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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publishec*  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Doclcet  No.  02-026-6] 

Importation  of  Fruits  and  Vegetables; 
Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Final  rule;  correction. 


SUMMARY:  In  a  final  rule  published  in 
the  Federal  Register  on  June  25,  2003, 
we  amended  the  firuits  and  vegetables 
regulations.  The  final  rule  contained 
errors  in  the  rule  portion  of  the 
docujnent.  This  document  corrects     - 
those  errors. 

EFFECTIVE  DATE:  June  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Burnett,  Senior  Import 
Specialist,  PPQ,  APHIS,  4700  River 
Road  Unit  140,  Riverdale,  MD  20737- 
1236;  (301)  734-6799. 

SUPPLEMENTARY  INFORMATION:  We 

published  a  final  rule  in  the  Federal 
Register  on  Jime  25,  2003  (68-FR  37904- 
37923,  Docket  No.  02-026-4)  to  amend 
the  fiuits  and  vegetables  regulations  (7 
CFR  319.56  through  319.56-8,  referred 
to  below  as  the  regulations).  In  the  rule 
portion  of  that  final  rule,  we 
inadvertently  reversed  the  order  of  the 
words  "latitude"  and  "longitude"  in  an 
amendment  to  §  319.56-2d, 
"Administrative  instructions  for  cold 
treatments  of  certain  imported  fruits." 
Rather  than  referring  to  "39°  longitude 
and  east  of  104°  latitude,"  we  should 
have  referred  to  39°  latitude  ami  east  of 
104°  longitude."  This  document  corrects 
that  error. 

We  are  also  correcting  an  error  in  the 
table  in  §  319.56-2t  under  the  entry  for 
basil  from  Honduras.  The  additional 
deolaration  referred  to  in  that  entry 
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should  state  that  the  "commodity  is  free 
fi-om  Planococcus  minof  rather  than 
the  "fruit  is  free  from  Planococcus 
minor." 

In  FR  Doc.  03-15908,  published  on 
June  25,  2003  (68  FR  37904-37923, 
Docket  No.  02-026-4),  make  the 
following  corrections: 

§319.56-2d    [Corrected] 

■  1.  On  page  37917,  in  the  first  column, 
in  §  319.56-2d,  in  paragraph  (b)(1), 
correct  "39°  longitude  and  east  of  104° 
latitude"  to  read  "39°  latitude  and  east 
of  104°  longitude". 

§319.56-2t    [Corrected] 

■  2.  On  page  37919,  in  §  319.56-2t,  in  the 
table,  under  the  entry  for  basil  from 
Honduras,  correct  "fruit  is  free  bora 
Planococcus  minof  to  read  "commodity 
is  free  from  Planococcus  minor''. 

.     Done  in  Washington,  DC,  this  5th  day  of 
November  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  03-28293  Filed  11-10-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  381 
[Docket  No.  02-01 SN] 
RiN0583-AC97 

Addition  of  Australia  and  New  Zealand 
to  the  List  of  Foreign  Countries 
Eligible  To  Import  Poultry  Products 
(Ratite  Only)  Into  the  United  States 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Affirmation  of  direct  final  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  it  is  confirming  the  addition  of 
Australia  and  New  Zealand  to  the  list  of 
coimtries  eligible  to  import  poultry 
products  (ratite  only)  into  the  United 
States  (U.S.). 

Under  this  direct  final  rule,  the  meat 
of  ratites  slaughtered  and  processed  in 
certified  establishments  in  Australia  and 
in  New  Zealand  will  be  eligible  for 
importation  into  the  U.S.  All  ratite  meat 
imported  into  the  U.S.  from  Australia 
and  New  Zealand  will  be  subject  to 


reinspection  at  U.S.  ports-of-entry  by 
FSIS  inspectors. 

ADDRESSES:  Reference  materials  cited  in 
the  direct  final  rule  and  all  comments 
received  are  available  for  public 
inspection  in  the  FSIS  Docket  Room 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday  in  Room  102,  Cotton 
Annex,  300  12th  Street.  SW.. 
Washington,  DC  20250-3700  and  on  the 
FSIS  Web  site  at  http:// 
www.fsis.  usda.gov/OPPDE/rdad/ 
FinalRules03.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clark  Danford,  Acting  Director,  Import- 
Export  Programs  Staff,  Office  of 
International  Affairs;  (202)  720-6400. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  28.  2000,  the  President 
signed  the  FY  2001  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act  (the  Appropriations 
Act),  which  provided  that  180  days  after 
the  date  of  its  enactn^pnt,  U.S. 
establishments  that  slaughter  or  process 
ratites  (such  as  ostriches,  emus,  and 
rheas)  or  squabs  for  distribution  into 
cbnunerce  as  human  food  .would  be 
subject  to  the  requirements  of  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451, ef  seq.),  rather  than  the 
voluntary  poultry  inspection  program 
under  section  203  of  the  Agriculture 
Marketing'Act  (AMA)  (7  U.S.C.  1622). 
This  provision  of  the  Appropriations 
Act  was  effective  on  April  26,  2001. 
Prior  to  that  time,  imported  ratite  meat 
was  regulated  by  the  Food  and  Drug 
Administration  (FDA). 

On  May  7,  2001,  FSIS  published  an 
interim  final  rule  (66  FR  22899)  that 
amended  the  poultry  products 
regulations  to  include  ratites  and  squabs 
within  the  fist  of  species  that  are 
"poultry"  (9  CFR  381.1(b))  and  thus 
subject  to  the  mandatory  inspection 
requirements  of  the  PPIA. 

This  interim  final  rule  also 
announced  that  within  18  months  of 
April  26,  2001,  imported  ratite  or  squab 
products  would  have  to  originate  in 
countries  that  were  eligible  to  import 
poultry  into  the  U.S.  and  would  have  to 
be  processed  in  establishments  certified 
by  the  government  of  the  foreign 
country  as  eligible  to  export  to  the  U.S. 
During  the  18  months,  countries  that 
were  eligible  to  import  meat  into  the 
U.S.  were  permitted  to  import  ratites 
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into  the  U.S.,  provided  that  the  animals 
were  slaughtered  in  an  establishment 
certified  to  export  to  the  U.S.  and 
provided  the  countries  submit  a  reqtiest 
for  establishing  equivalency.  The 
Federal  Register  document  pointed  out 
that  Australia  and  New  Zealand  were  - 
both  certified  to  import  meat  into  the 
U.S.  and  had  indicated  that  they 
planned  to  seek  equivalency  status  to 
import  ratites  into  the  U.S.  under  the 
Federal  poultry  product  inspection 
regulations. 

m  response  to  Australia's  and  New 
Zealand's  request  to  establish 
equivalency  to  import  ratite  and  ratite 
products  into  the  U.S.,  FSIS  conducted 
a  review  of  the  Australian  and  New 
Zealand  ratite  inspection  systems  to 
determine  whether  they  are  equivalent 
to  the  U.S.  ratite  inspection  laws  and 
regulations.  The  review  concluded  that 
both  countries'  requirements  are 
equivalent  to  those  mandated  by  the 
PPIA  and  its  implementing  regulations. 

FSIS  then  conducted  an  on-site 
review  of  the  Australian  and  New 
Zealand  ratite  inspection  systems  in 
operation.  Both  countries  inspect  ratites 
under  the  programs  that  FSIS  has  found 
equivalent  to  that  of  the  U.S.  for  other 
species.  The  on-site  review  found  that 
both  countries  were  in  fact 
implementing  the  slaughter  and 
inspection  procedures  that  FSIS  found 
to  be  equivalent  in  its  document 
analysis.  The  FSIS  review  team 
concluded  that  the  implementation  of 
ratite  processing  standards  and 
procedures  by  both  countries  is 
equivalent  to  that  by  the  U.S. 

On  June  23,  2003.  FSIS  issued  a  direct 
final  rule  (68  FR  37069)  announcing  that 
it  planned  to  amend  the  Federal  poultry 
products  inspection  regulations  to  add 
Australia  and  New  Zealand  to  the  list  of 
countries  eligible  to  import  ratite  meat 
products  into  the  U.S.  "The  rule  made 
clear  that  these  countries  have 
consistently  maintained  their  eligibility 
to  certify  meat  slaughter  and  processing 
operations,  and  that  they  meet  the 
equivalency  standards. 

The  June  23,  2003,  direct  final  rule 
provided  a  30-day  comment  period, 
ending  July  23,  2003.  The  direct  final 
rule  stated  that  the  rule  would  be  made 
effective  "unless  written  adverse 
comments  within  the  scope  of  this 
rulemaking  or  written  notice  of  intent  to 
submit  adverse  comments  within  the 
scope  of  this  rulemaking  are  received  on 
or  before  July  23,  2003." 

FSIS  received  comments  in  response 
to  the  direct  final  rule,  all  from 
representatives  of  the  U.S.  ratite 
industry.  After  careful  review  and  full 
consideration  of  these  comments,  FSIS 
has  concluded  that  none  of  them  raised 


i^e 


or.discu^ed  issues  that  were  "within 
the  scop0  of  this  rulemaking."  None  of 
the  comilients  addressed  whether  the 
ratite  ins  )ection  system  in  Australia  and 
New  Zea  and  is  equivalent. 

Most  c  >mmenters  believed  that  this 
direct  fir  al  rule  would  "lift  the  import 
restrictions"  on  ratite  products  and 
voiced  opposition  to  opening  the 
America*  market  to  such  products. 
These  vi<  ws  reflected  a 
misundei  standing  of  the  rule's  purpose 
and  effec  t. 

This  cl  lange  to  the  regulations  does 
not  "lift  mport  restrictions^'  on  ratite 
products  from  Australia  and  New 
Zealand  <  )r  "open  the  market"  to  such 
products  since  Australia  and  New 
Zealand  lave  been  able  to  import  ratite 
products  into  the  U.S.  under  the 
jurisdicti  jn  of  FDA  for  years. 

Under  JSDA  regulations,  foreign 
countries  that  import  ratite  meat  into 
the  U.S.  i  ire  required  to  meet  import 
requirem  snts  that  substantially  exceed 
those  tha  t  were  applied  by  FDA  rules. 
For  exam  pie,  under  USDA  regulations 
ratite  me  it  may  be  imported  into  the 
U.S.  onlj  from  establishments  in 
countries  that  have  demonstrated  to 
FSIS  thai  they  have  a  system  of  poultry 
inspectic  q  that  is  equivalent  to  the  U.S. 
domestic  program.  In  other  words, 
foreign  ri  tite  meat  must  be  as  safe  and 
wholesoi  le  as  domestic  ratite  meat. 

FSIS  c(  inducts  aiuiual  audits  of 
exportiu]  countries'  systems  to  verify 
the  equi>  alence  of  their  inspection 
program.  Fiuthermore,  under  USDA 
jurisdicti  an,  every  lot  of  imported  ratite 
meat  mu  ;t  be  presented  to  FSIS  for 
reinspecl  ion  at  a  U.S.  port-of-entry? 
Products  that  are  reinspected  and  found 
not  to  m«  et  U.S.  ratite  meat  standards 
would  b(  rejected  and  refused  entry  into 
the  U.S. 

Other  ( ;ommenters  focused  on  the 
importat  on  of  emu  oil.  The  change  to 
the  regul  ition  pertains  only  to  ratite 
meat.  En  u  oil  would  be  subject  to  FSIS 
jurisdicti  an  only  if  it  were  imported  for 
use  as  hv  man  food.  FSIS  is  not  aware  of 
any  direc  t  food  use  for  emu  oils.  Based 
on  FSIS'i  understanding  from  the 
commen  s,  emu  oil  is  used  in  the  U.S. 
for  a  vari  sty  of  pharmaceutical 
piurposes ,  but  not  for  food.  The 
pharmao  mtical  use  of  an  animal- 
derived  ]  roduct  will  continue  to  be 
regulate(  by  the  FDA,  not  USDA. 

Conunenters  also  stated  that 
American  ratite  farmers  cannot  compete 
with  rati  e  products  from  Australia  and 
New  Zea  and,  because  those  countries 
sell  their  products  at  a  lower  cost  than 
that  of  U  S.  producers.  However,  as 
stated  ah  ave  and  in  the  Jime  2003  direct 


final  rul( 


Australia  and  New  Zealand 


already  i  nport  ratite  meat  into  the  U.S. 


and  have  been  doing  so  for  some  time. 
These  foreign  establishments  import 
approximately  160,000  pounds  of  fresh 
or  frozen  whole,  cut-up,  or  deboned 
raUte  meat  per  year  into  the  U.S.  There 
is  no  reason  to  believe,  nor  have  the 
commenters  provided  any  reason  to 
believe,  that  there  will  be  a  significant 
change  in  volume  of  trade  as  a  result  of 
this  rule.  Nor  is  this  rule  likely  to  have 
much  of  an  effect  on  supply  and  prices. 
Therefore,  this  rule  is  not  expected  to 
have  an  impact  on  small  domestic 
entities  that  produce  these  types  of 
products.  Even  if  the  product  quantities 
and  varieties  imported  increase,  there  is 
no  basis  to  make  any  conclusion  other 
than  that  the  volume  increase  will  be 
minimal,  and  no  significant  impact  will 
be  realized. 

After  review  and  consideration  of  the 
comments  received,  FSIS  has  concluded 
that  the  comments  received  are  not 
adverse  comments  within  the  scope  of 
the  rule.  Thus,  the  Agency  is  affirming 
the  direct  final  rule  adding  Australia 
and  New  Zealand  to  the  list  of  countries 
eligible  tp  import  poultry  products 
(ratite  only)  into  the  U.S. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  ova  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  die 
firee  e-mail  subscription  service 
(Listserv)  go  to  the  Constituent  Update" 
page  on  the  FSIS  Web  site  at  http:// 
www.fsis.  usda.goy/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
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the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  fonn. 

Done  in  Washington,  DC,  on  November  5, 
2003. 

Dr.  Garry  L.  McKee, 

Administrator. 

[FR  Doc.  03-28273  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  341(MM(M> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-16407;  AlrspMC 
Docket  No.  03-ACE-75] 

Modification  of  Class  D  Airspace;  and 
Modification  of  Class  E  Airspace; 
Topeka,  Philip  Billard  Municipal 
Airport,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  Area  Navigation  (RNAV) 
Global  Positioning  System  (GPS) 
Standard  histrument  Approach 
Procedures  (SIAPs)  have  been 
developed  to  serve  Phihp  Billard 
Municipal  Airport,  Topeka,  KS.  Also, 
the  existing  VHP  Omni-directional 
Range  (VOR)/Di  stance  Measuring 
Equipment  (DME)  Runway  (RWY)  22 
SIAP  serving  Philip  Billard  Municipal 
Airport  has  been  amended.  An 
examination  of  controlled  airspace  for 
Topeka,  Philip  Billard  Municipal 
Airport,  KS  revealed  discrepancies  in 
the  legal  descriptions  for  the  Class  D 
and  Class  E  airspace  areas. 

The  intended  effect  of  this  rule  is  to 
provide  controlled  airspace  of 
appropriate  dimensions  to  protect 
aircraft  executing  SIAPs  to  Philip 
Billard  Municipal  Airport.  It  also 
corrects  discrepancies  in  the  legal 
descriptions  to  Topeka,  Philip  Billard 
Municipal  Airport,  KS  Class  D  and  Class 
E  airspace  areas  eind  brings  the  airspace 
areas  and  legal  descriptions  into 
compliance  with  FAA  Orders. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  February  19,  2004. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  12,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  nmnber  FAA-2003-16407/ 
Airspace  Docket  No.  03-ACE-75,  at  the 


beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://fhns.dot.gov.  You  inay  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
■    1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  AC-520C.  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATK>N:  This 
amendment  to  14  CFR  71  modifies  the 
Class  D  airspace  area  and  the  Class  E 
airspace  area  extending  upward  from 
700  feet  above  tbe  siu^ace  at  Topeka, 
Philip  Billard  Municipal  Airport,  KS. 
RNAV  (GPS)  ORIGINAL  SL\Ps  for 
RWYs  4, 13,  18,  22.  31  and  36  VOR/ 
DME  RWY  22,  AMENDMENT  21,  SL\P 
have  been  developed  to  serve  Phihp 
Billard  Municipal  Airport.  Existing 
controlled  airspace  at  Topeka,  Phihp 
Billard  Municipal  Airport,  KS  is 
adequate  to  contain  aircraft  executing 
the  new  RNAV  (GPS)  approach 
procedures.  However,  the  Class  E 
airspace  areas  extending  upward  from 
700  feet  above  the  Siu'face  must  be 
tailored  to  protect  aircraft  executing  the 
amended  VOR/DME  RWY  22  SIAP.  An 
examination  of  controlled  airspace  for 
Topeka,  KS  revealed  discrepancies  in 
the  legal  descriptions  for  to  Topeka,  KS 
Class  D  and  Class  E  airspace  areas.  This 
action  corrects  the  discrepancies  and 
brings  the  airspace  areas  and  their  legal 
descriptions  into  compliance  with  FAA 
Order  7400.2E,  Procedures  for  Handling 
Airspace  Matters.  The  areas  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  D  airspace  are  published  in 
paragraph  5000  of  FAA  Order  7400.9L, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  the  same  FAA  Order. 
The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 


actions  of  this  natiue  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
pubhsh  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
pubUshed  in  the  Federal  Re^er,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  9f  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16407/Airspace 
Docket  No.  03-ACE-75."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
.  Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  bave  a  significafit 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  tbe  criteria  of  tbe  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  tbe  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  Tbe  autbority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  60103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Ammded] 

■  2.  Tbe  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
Septebmer  16,  2003,  is  amended  as 
follows;    . 

Paragraph  5000    Class  D  Airspace. 

***** 

ACX  KS  D    Topeka,  Philip  Billard 
Municipal  Airport,  KS 

Topeka,  Philip  Billard  Municipal  Airport,  KS 

(Lat.  39''04'07'  N„  long.  95°37'21''  W.) 
Topeka,  Forbes  Field,  KS 

(Ut.  38''57'03"N.,  long.  95°39'49'' W.) 
That  airspace  extending  upward  from  the 
surfKe  to  and  including  3,400  feet  MSL 
within  a  4-mile  radius  of  Philip  Billard 
Municipal  Airport,  excluding  that  airspace 
within  the  Topeka,  Forbes  Field,  KS,  Class  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
airport/Facihty  Directory. 


Cla 


Topeka  VtoTAC 

(Lat.  39<  D8'14'  N.,  long.  95''32'57''  W.) 
BILOY  LO  SA 

(Lat.  39'  07 
Philip  Billed 


Local]  zer 


'13'N.,long.  95°41'14''W.) 
Municipal  Airport  ELS 


:  ani 


(Ut.  39'D3'47''  N 

That 
feet  above  (the 
radius  of 
Airport 
030°  radia 
from  the  6 
miles  nort  lea'st 
4  miles  southwest 
the  Philip 
localizer 
southeast 
of  BILOY 


long.  95°36'42''  W.) 
air|pace  extending  upward  from  700 
surface  within  a  6.5-mile 
lopeka,  Philip  Billard  Municipal 
'  within  3.4  miles  each  side  of  the 
of  the  Topeka  VORTAC  extending 
5-mile  radius  of  the  airport  to  5.6 
of  the  VORTAC  and  within 
and  7  miles  northeast  of 
Billard  Municipal  Airport  ILS 
c  )urse  extending  from  15  miles 
if  the  airport  to  12  miles  northwest 
:,OM. 


Issued  if  Kansas  City,  MO  on  October  28, 
2003. 

Paul  J.  Sheridan 
Acting  Ma  lager.  Air  Traffic  Division,  JJ^ntral 
'Region. 
[FR  Doc 
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1-28258  Filed  11-10-03;  8:45  am] 
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DEPART  *ENT  OF  THE  TREASURY 
Internal  ievenue  Service 

26  CFR  Rarts  1  and  602 

[TD9088] 

RIN-1545-BA57 

Compeni  latory  Stock  Options  Under 
Section  *  82 


AGENCY 

Treasury 

ACTION 


ntemal  Revenue  Service  (IRS), 
C  orrection  to  final  regulations. 


SUMMARY  This  document  contains 
correctio  is  to  final  regulations  tbat  were 
publishei  I  in  the  Federal  Register  on 
Tuesday,  August  26,  2003  (68  FR 
51171),  t  lat  provide  guidance  regarding 
the  application  of  the  rules  of  section 
482  govetning  qualified  cost  sharing 
arrEingenients. 

EFFECTIVE  DATE:  This  correction  is 

effective  August  26.  2003. 

FOR  FURT  HER  INFORMATION  CONTACT: 

Douglas  I  iiblen  (202)  435-5265  (not  a 

toll-free  i  tumber). 

SUPPLEMI  NTARY  INFORMATION: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSES    Topeka,  Philip  BUlard 
Municipal  Airport,  KS 

Topeka,  Phihp  Billard  Municipal  Airport,  KS 
(Lat.  39''04'07'N.,  long.  95''37'21'' W.) 


Backgro^d 

The 
subject  9 
section 


firal 


regulations  tbat  are  the 
these  corrections  are  under 


4)2. 


Need  for  Correction 


As  published,  tbe  final  regulations 
(TD  908flp  contains  an  error  tbat  may 
prove  to  )e  misleading  and  is  in  need 
of  clarifi(  ation. 


1 


Correction  of  Publication 

■  Accordingly,  the  publication  of  final 
regulations  (TD  9088),  which  are  the 
subject  of  FR.  Doc.  03-21355,  is 
corrected  as  follows: 

■  On  page  51173,  column  3,  in  the 
preamble,  imder  the  paragraph  heading 
"Other  Comments",  paragraph  2,  line  5, 
the  language  "accotmt  for  in  the  context 
of  QCSAs  is"  is  corrected  to  read 
"accoimt  in  the  context  of  QCSAs  is". 

La  Nita  Van  Dyke, 

Acting  Chief,  Publications  and  Regulations 

Branch,  Legal  Processing  Division,  Associate 

Chief  Counsel  (Procedures  and 

Administration). 

[FR  Doc.  03-28348  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-042] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Mississippi  River,  Iowa  and  Illinois 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Commander,  Eighth     „ 
Coast  Gueird  District,  is  temporarily 
changing  tbe  regulation  governing  the 
Rock  Island  Railroad  and  Highway 
Drawbridge,  across  the  Upper 
Mississippi  River  at  Mile  482.9,:  at  Rock 
Island,  Illinois.  The  drawbridge  need 
not  open  for  river  traffic  and  may 
remain  in  the  closed-to-navigation 
position  from  7:30  a.m.,  December  15, 
2003,  until  7:30  a.m.,  March  15,  2004. 
This  temporary  rule  is  issued  to 
facilitate  annual  maintenance  and  repair 
on  the  bridge. , 

DATES:  This  temporary  rule  is  effective 
from  7:30  a.m.,  December  15,  2003,  until 
7:30  a.m.,  March  15,  2004. 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  room  2.107f  in  the  Robert  A. 
Young  Federal  Building  at  Eighth  Coast 
Guard  District,  Bridge  Branch,  1222 
Spruce  Street,  St.  Louis,  MO  63103- 
2832,  between  8  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (314) 
539-3900,  extension  2378.  The  Bridge 
Branch  maintains  tbe  public  docket  for 
this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch,  Bridge 
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Administrator,  (314)  539-3900, 
extension  2378. 

SUPPLEMENTARY  INFORMATION: 

Good  Cause  for  Not  Publishing  an 
NPRM 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This  rule 
is  being  promulgated  without  an  NPRM 
because  the  limited  affect  on  vessel 
traffic  makes  notice  and  comment 
imnecessary.  Maintenance  on  the  bridge 
will  not  begin  until  after  the  closure  of 
Lock  22  on  the  Mississippi  River.  After 
that  time,  only  commercial  vessels  left 
in  the  pool  above  Lock  22  will  be  able 
to  transit  through  the  bridge.  Both  the 
bridge  and  lock  closure  recur  at  the 
same  time  each  year,  and  local  vessel 
operators  plan  for  the  closiu'es  in 
advance.  Prompt  publication  of  this  rule 
is  also  necessary  to  protect  the  public 
fit)m  safety  hazards  associated  with 
conducting  maintenance  on  the  bridge. 

Background  and  Purpose 

On  September  17,  2003,  the 
Department  of  the  Army,  Rock  Island 
Arsenal,  requested  a  temporary  change, 
to  the  operation  of  the  Rock  Island 
Railroad  and  Highway  Drawbridge 
across  the  Upper  Mississippi  River,  Mile 
482.9  at  Rock  Island,  Illinois  to  allow 
the  drawbridge  to  remain  in  the  closed 
to  navigation  from  7:30  a.m.,  December 
15,  2003,  until  7:30  a.m.,  March  15, 
2004.  Department  of  the  Army,  Rock 
Island  Arsenal,  requested  that  the 
drawbridge  remain  closed  to  navigation 
to  allow  the  bridge  owner  time  for 
preventive  maintenance  that  is  essential 
to  the  continued  safe  operation  of  the 
drawbridge. 

The  Rock  Island  Railroad  and 
Highway  Drawbridge  has  a  vertical 
clearance  of  23.8  feet  above  normal  pool 
in  the  closed-to-navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  commercial  tows  and 
recreational  watercraft.  PresenUy,  the 
draw  opens  on  signal  for  passage  of 
river  traffic.  Winter  ft-eezing  of  the 
Upper  Mississippi  River  coupled  with 
the  closiu-e  of  Army  Corps  of  Engineer's 
Lock  No.  22  (Mile  301.2  UMR)  until 
7:30  a.m.  March  15,  2004  will  reduce 
any  significant  navigation  demands  for 
the  drawspan  opening.  The  Rock  Island 
Railroad  &  Highway  Drawbridge,  Mile 
482.9,  Upper  Mississippi  Rivef,  is 
located  upstream  from  Lock  22. 
Performing  maintenance  on  the  bridge 
during  the  winter  when  the  number  of 
vessels  likely  to  be  impacted  is  minimal 
is  preferred  to  restricting  vessel  traffic 


dming  the  commercial  navigation 
season.  ,       • 

Regulatory  Evaluation  . 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review  „aiid  does  not 
require  an  assessment  of  potential  cpsts 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regidatory  policies  and  procedures  of 
the  Department  of  Homeland  Seciuity 
(DHS). 

Because  vessel  traffic  in  the  area  of 
Rock  Island.  Illinois  will  be  greatly 
reduced  by  winter  icing  of  the  Upper 
Mississippi  River  and  the  closure  of 
Lock  22,  it  is  expected  that  this  rule  will 
have  minimal  economic  or  budgetary 
effects  on  the  local  community. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
temporary  rule  will  have  a  negligible 
impact  on  vessel  traffic.  The  primary 
users  of  the  Upper  Mississippi  River  in 
Rock  Island,  Illinois  are  commercial 
towboat  operators.  With  the  onset  of 
winter  conditions  on  the  Upper 
Mississippi  River  coupled  with  the 
closure  of  Army  Corps  of  Engineers' 
Lock  No.  22  (Mile  301.2  UMR)  until 
March  15,  2004,  therie  will  be  few,  if 
any,  significant  navigation  demands  for 
the  drawspan  opening. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  tiiat  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities  ' 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Any  individual  that  qualifies  or, 
believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 


District.  Bridge  Branch,  at  (314)  539- 
3900,  extension  2378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  deteiinine 
compliance  with,  Fedaral  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  new  coUection- 
of-inforraation  under  the  Paperwork 
Reduction  Act  of  1995  (44  IJ.S.Q  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132,  , 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  .that  this  rule  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires  . 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulation  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  or 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate    ° 
ambiguity,  and  reduce  burden. 

Protection  of  Children  ^ 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviroimiental  Health 
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Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implicaticms  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  -: 

Energy  Effects      ; 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant-regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adniinistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32](e),  of  Commandant 
Instruction  Ml 64 75. ID,  this  rule  is 
categorically  excluded  from  further 
enviroimiental  documentation. 
Paragraph  32(e)  excludes  the 
promulgation  of  operating  regulations  or 
procedures  for  drawbridges  from  the 
environmental  documentation 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 
Since  this  regulation  would  alter  the 
normal  operating  conditions  of  the 
drawbridge,  it  falls  within  this 
exclusion.  A  "Categorical  Exclusion 
Determination"  is  in  the  docket  for 
inspection  or  copying  where  indicated 
imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 


PATiT  117^-ORAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  ai^thority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g): 
Departmenl  of  Homeland  Security  Delegation 
No.  0170;  al  CFR  1.05-l[g);  section  117.255 
also  issued  tinder  the  authority  of  Pub.  L. 
102-587,  lie  Stat.  5039. 

■  2.  From  7:30  a.m.,  December  15,  2003, 
through  7flO  a.m.,  March  15,  2004, 

§  117.T39i  is  added  to  read  as  follows: 


§117.1395 
Island  Raili 
Mile  482.9, 

From  7: 
through  7 
drawspan 
and  may 
navigatio 

Dated:  Oi 
J.W.  Stark, 

Captain,  t7.| 
Command^, 
(FR  Doc.  03- 

BILUNG  coot  < 


Upper  Mississippi  River;  Rock 
d  and  Highway  Drawbridge, 
pper  Mississippi  River. 

0  a.m.,  December  15,  2003 
0  a.m.,  March  15,  2004,  the 
eed  not  open  for  river  traffic 
maintained  in  the  closed-to- 
position. 

tober  30,  2003. 

.  Coast  Guard,  Acting 

,  Eighth  Coast  Guard  District. 
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DEPARTMENT  OF  HOMELAND 
SECURirr 

Coast  Gui  ird 

33  CFR  Pi  irt  165 

[CGD08-03-029] 

RIN1625-iLA11 

Regulated  Navigation  Area;  Reporting 
Requirentents  for  Barges  Loaded  Witti 
Certain  Dangerous  Cargoes,  inland    . 
Rivers,  Efahth  Coast  Guard  District; 
Correctioi  . 

agency:  C  oast  Guard,  DHS. 

ACTION:  Iiiterim  final  rule;  correction. 


SUMMARY:  On  October  3,  2003,  the  Coast 
Guard  pu|)lished  an  interim  final  rule 
with  a  reduest  for  comments  in  the 
Federal  loegister  that  established  a 
regulated  pavigation  area  (RNA)  within  ~ 
all  inland]  rivers  of  the  Eighth  Coast 
Guard  District.  This  document  contains 
correctioijs  to  that  rule. 
DATES:  Effective  November  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  this  document,  or 
if  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  write 
or  call  Co  mmander  (CDR)  Jerry  Torok  or 
Lieuteucu  t  (LT)  Kevin  Lynn,  Project 
Managers  for  the  Eighth  Coast  Guard 
District  Commander,  Hale  Boggs  Federal 
Bldg.,  501  Magazine  Street,  New 
Orleans,  LA  70130,  telephone  (504) 
589-627]  , 


SUPPLEMENTARY  INFORMATION:  On 
October  3,  2003,  the  Coast  Guard 
published  an  interim  final  rule  entitled 
"Regulated  Navigation  Area;  Reporting 
Requirements  for  Barges  Loaded  With 
Certain  Dangerous  Cargoes,  Inland 
Rivers,  Eighth  Coast  Guard  District"  in 
the  Federal  Register  (68  FR  57358).  As 
originally  drafted,  the  information  in 
paragraph  (e)  of  §  165.830  was  set  out  as 
a  table.  On  publication  in  the  Federal 
Register,  the  table  was  converted  to  a 
textual  format.  References  elsewhere  in 
the  published  document  to  that  table 
must  now  be  corrected  to  reference 
paragraph  (e),  rather  than  the  table. 

In  the  temporary  interim  rule  FR  Doc. 
03-25165  published  on  October  3,  2003 
(68  FR  57358),  make  the  following 
corrections: 

■  On  page  57361,  in  the  second  colimin, 
on  line  4,  correct  "table"  to  read  "§  ". 

§165.830    [Corrected] 

■  On  page  57364,  in  the  second  column, 
in  paragraph  (d)(l)(v),  remove  "in  table 
165.830(e)". 

Dated:  October  31,  2003. 

R.F.  Duncan, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

(FRDoc.  03-28328  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CG007-03-069] 
RIN  1625-AA11 

Regulated  Navigation  Area;  Port 
Everglades  Harbor,  Fort  Lauderdale, 
FL 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  a  regulated  navigation  area 
in  Port  Everglades  Harbor,  Fort- 
Lauderdale,  Florida  to  promote  national 
security  and  the  safety  and  security  of 
the  harbor  by  enhancing  law 
enforcement  officer's  opportimity  to 
better  protect  high-risk  vessels  and 
facilities  in  Port  Everglades  Harbor.  This 
rule  establishes  a  slow  speed  zone  in  the 
harbor  for  vessels  less  than  150  meters 
in  length. 

DATES:  This  rule  is  effective  November 
12,2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as  ~ 
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documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD07-03-O69]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard,  Marine  Safety  Office, 
100  MacArthur  Causeway,  Mian^ii, 
Florida  33139  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

Douglas  Tindall,  Coast  Guard  Marine 
Safety  Office  Miami,  Waterways 
Management  at  (305)  535-8701. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information. 

On  April  25,  2003,  the  Coast  Guard 
issued  a  temporary  final  rule  entitled 
"Regulated  Navigation  Area;  Port 
Everglades  Harbor,  Fort  Lauderdale,  FL" 
(68  FR  25498,  May  13,  2003)  creating  a 
temporary  regulated  navigation  area 
within  Port  Everglades  Harbor.  On  June 
6,  2003,  we  published  a  notice  of 
proposed  rulemaking  (NPRM)  entitled 
"Regulated  Navigation  Area;  Port 
Everglades  Harbor,  Fort  Lauderdale,  FL" 
in  the  Federal  Register  (68  FR  33896). 

We  received  four  letters  commenting 
on  the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 
Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  rule  is  an  important 
enforcement  tool  that  assists  law 
enforcement  officials  in  responding  to 
port  security  threats,  protecting  public 
safety,  and  ensuring  the  security  of  the 
Port  and  waterways.  Therefore,  delay  of 
the  effective  date  of  this  rule  is  contrary 
to  public  interest. 

Background  and  Purpose 

The  terrorist  attacks  of  September 
2001  killed  thousands  of  people  and 
■  heightened  the  need  for  development  of 
various  security  measures  throughout 
the  seaports  of  the  United  States.  The 
President  declared  national  emergencies 
following  the  September  11,  2001 
terrorist  attacks  and  has  continued 
them,  specifically:  The  Continuation  of 
the  National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks  (67  FR  58317, 
Sep.  13,  2002);  and  the  Continuation  of 
the  National  Emergency  With  Respect  to 
Persons  Who  Commit,  Threaten  to 
Commit,  or  Support  Terrorism  (67  FR 
59447,  Sep.  20,  2002).  hi  Executive 
Order  13273,  the  President  published  a 
finding  that,  pm^uant  to  law,  including 
the  Magnuson  Act  (50  U.S.C.  191  et 
seq.),  the  security  of  the  United  States 
is  endangered  because  of  the  September 
11,  2001  terrorist  attacks  on  the  United 
States  (67  FR  56215,  Aug.  21,  2002). 


Following  the  September  2001  attacks, 
national  security  and  intelligence 
officials  warned  that  future  terrorist 
attacks  are  likely. 

The  Captain  of  the  Port  (COTP)  Miami 
has  determined  that  there  is  an 
increased  risk  that  subversive  activity 
could  be  laimched  by  vessels  or  persons 
in  close  proximity  to  Port  Everglades 
because  of  the  nimierous  high-capacity 
passenger  vessels,  vessels  carrying 
hazardous  cargo,  critical  infrastructure 
facilities  including  propane  and 
petroleum  processing  fadUties,  and  U.S. 
military  vessels  that  use  the  port.  This 
regulated  navigation  area  will  aid  law 
enforcement  officials  in  monitoring 
vessel  traffic,  because  vessels  not 
compljdng  with  the  slow  speed  zone 
will  quickly  draw  attention,  giving  law 
enforcement  officials  more  time  to 
assess  the  situation  and  take  appropriate 
action  to  protect  vessels  within  the  port 
and  port  facilities. 

The  temporary  final  rule  the  Coast 
Guard  issued  April  25,  2003,  entiUed 
"Regulated  Navigation  Area;  Port 
Everglades  Harbor,  Fort  Lauderdale, 
Florida"  (68  FR  25498)  created  a 
temporary  regulated  navigation  area  that 
encompassed  a  larger  area  of  the  port 
than  this  final  rule  encompasses.  That 
temporary  final  rule  expired  at  12:01 
a.m.  on  September  1,  2003.  Prior  to  the 
creation  of  that  temporary  final  rule, 
vessels  were  able  to  enter  the  harbor 
from  sea  at  a  high  rate  of  speed  and 
maintain  that  high  rate  of  speed  in  the 
harbor  until  coming  in  close  proximity 
of  high  capacity  passenger  vessels, 
vessels  carrying  hazardous  cargo, 
critical  infrastructure  facilities  and  U.S. 
military  vessels  that  are  often  moored 
within  an  existing  seciuity  zone  or 
naval  vessel  protection  zone.  Law 
enforcement  officials  did  not  have 
sufficient  time  to  react  to  vessels  that 
failed  to  slow  their  speed  prior  to 
reaching  the  limits  of  the  existing 
security  zone  or  naval  vessel  protection 
zone.  This  regulated  navigation  area  is 
necessary  to  protect  the  public,  port, 
law  enforcement  officials,  and 
waterways  of  the  United  States  from 
potenticJ  subversive  acts. 

Nothing  in  this  final  rule  relieves 
vessels  or  operators  from  complying 
with  all  state  and  local  laws  in  the 
regulated  area,  including  manatee  slow 
speed  zones. 

Discussion  of  Comments  and  Changes 

We  received  four  letters  offering 
comments  on  the  proposed  rule. 
Generally,  the  Qomments  were  in 
opposition  to  the  proposed  rule. 

Conunents  addressed  the  following 
areas: 


•  Overall  effectiveness  of  the  speed 
restrictions; 

•  Smaller  vessels  impeding  larger 
vessels  within  the  channel; 

•  Economic  effects;  and 

•  Rules  of  the  road  conflicts. 

As  a  result  of  these  comments,  we 
made  the  following  changes:  In 
paragraph  (a)  the  original  eastern  RNA 
boundaries  in  Bar  Cut  were  moved  west 
approximately  1300  feet  removing  the 
narrowest  portion  of  Bar  Cut  from  the 
zone,  and  die  RNA  westerly  boundaries 
were  moved  east  to  coincide  with 
existing  state  and  local  slow  speed 
zones;  and  in  paragraph  (b)  a  reference 
to  construing  this  rule  as  consistent 
with  the  Inland  Navigation  Rules'  safe 
speed  requirement  was  added.  Each 
comment  is  discussed  in  more  detail  in 
the  foUowi^  four  paragraphs.  ^ 

Overall  effectiveness.  Two  comments 
questioned  the  overall  effectiveness  of 
the  speed  restrictions.  They  opined  that 
any  terrorist  focused  on  causing 
destruction  lo  the  port  will  maneuver 
his  vessel  at  the  posted  speed  so  as  not 
to  call  attention  to  himself,  approach  his 
tai;get  and  complete  his  goal.  While  this 
rule  is  not  a  panacea  for  port  security, 
we  disagree  that  it  is  ineffective.  This 
rule  will  assist  law  enforcement  officials 
in  protecting  the  Port  by  enabling  law 
enforcement  officials  to  discriminate 
suspect  vessels  fit)m  legitimate  marine 
traffic  and  will  provide  law  enforcement 
officials  with  more  time  to  investigate 
suspect  vessels.  The  slow  speed 
restriction  makes  vessels  traveling  at 
high  speeds,  vessels  that  rapidly 
increase  speed,  and  vessels  that  are  on 
headings  toward  critical  infrastructure, 
high  capacity  passenger  vessels,  vessels 
carrying  hazardous  cargo,  etc.  more 
easily  identifiable  to  law  enforcement 
officials.  ' 

Smaller  vessels  impeding  larger 
vessels.  Two  comments  expressed 
concern  about  recreational  boaters 
impeding  commercial  vessels  due  to 
their  inability  to  move  swiftly  in  the 
channel.  The  comments  stated  that 
since  the  implementation  of  the 
temporary  rule,  there  has  been  a 
dramatic  increase' in  the  number  of  close 
quarter's  situations.  The  comment 
suggested  that  if  this  rule  i& 
implemented,  in  the  interest  of  safe 
navigation,  the  Inner  Bar  Cut  should  be 
closed  to  all  recreational  vessels  when 
commercial  traffic  is  transiting  the 
channel.  The  Coast  Guard  agrees  with 
the  potential  for  smaller  vessels  to 
impede  larger  commercial  vessels. 
However,  the  Coast  Guard  disagrees  that 
closing  the  channel  to  recreational 
vessels  when  commercial  traffic  is 
transiting  is  an  appropriate  way  to 
prevent  close  quarters  situations.  The 
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Coast  Guard  believes  that  by  moving  the 
boundaries  of  the  RNA,  which  reduces 
the  area  within  the  channel  covered  by 
the  RNA,  the  potential  for  smaller 
vessels  to  impede  larger  commercial 
vessels  is  minimized. 

Economic  effects.  One  comment 
expressed  a  fear  that  this  rule  would  be 
overly  burdensome  or  nonsensical  and 
it  will  cause  recreational  boaters  to  seek 
other  hobbies.  The  comment  expressed 
a  fear  that  with  less  boaters  operating, 
service  providers,  restaurants,  fuel 
docks,  marinas,  repair  facilities  and 
assistance  companies  who  depend  on 
boating  traffic  will  suffer  negative 
economic  impacts.  The  Coast  Guard 

-  disagrees.  Local  and  federal  law 
enforcement  officials  on  scene  observed 
no  decrease  in  vessel  traffic  fit)m  the 
period  prior  to  the  temporary  rule  going 

"into  effect  and  during  the  time  the 
temporary  rule  was  in  effect. 

Conflicts  with  the  Rules  of  the  Road. 
One  comment  expressed  a  concern  that 
the  rule  will  directly  conflict  with  the 
Inland  Rules  of  the  Road.  Rule  6  of  the 
Inland  Navigation  Rules  contained  in 
the  Inland  Navigational  Rules  Act  of 
1980  (33  U.S.C.  2001  et.  saq.)  requires 
every  vessel  to  proceed  at  a  safe  speed 
at  all  times  so  as  to  avoid  collision  and 
to  stop  within  an  appropriate  distance 
given  prevailing  circumstances  and 
conditions.  (33  U.S.C.  2006,  and  see  33 
CFR  89.23).  The  conmient  states  that  the 
area  of  the  channel  to  which  the 
proposed  slow  speed  zone  applies  is  the 
very  area  in  which  large  commercial 
traffic  is  either  accelerating  to  overcome 
the  effects  of  cross  wind  and  current  or 
reducing  speed  prior  to  entering  the 
confines  of  the  port.  The  Coast  Guard 
agrees  that  larger  vessels  may  have  to 
adjust  their  acceleration  to  overcome  the 
effects  of  cross  wind  and  ciurent.  As  a 
result,  the  Coast  Guard  has  moved  the 
boundaries  of  the  RNA,  effectively 
reducing  the  area  within  the  channel 
covered  by  the  RNA,  giving  large  vessels 
more  area  to  slow  down  and  speed  up, 
to  overcome  the  wind  and  current 
affects.  Additionally,  the  Coast  Guard  is 
not  subjecting  vessels  150  meters  or 
greater  to  the  RNA's  slow  speed 
requirement.  Finally,  reducing  the  size 
of  the  RNA  within  the  channel  has 
removed  the  narrowest  portion  of  the 
Inner  Bar  Cut  from  the  RNA  thus  further 
minimizing  the  potential  for  smaller 
vessels  to  impede  larger  vessels 
operating  within  the  channel. 

Regi|latory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not^ 
require  an  assessment  of  potential  costs 


and  benefjts  under  section  6(a)(3)  of  that 
Order.  Thi  i  Office  of  Management  and 
Budget  ha  >  not  reviewed  it  under  that 
Order.  It  ii  i  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Deparl  ment  of  Homeland  Seciuity 
(DHS).  Th  i  Coast  Guard  expects  the 
economic  impact  of  this  rule  toije  so 
minimal  t  lat  a  full  regulatory  evaluation 


under  the 


regulatory  policies  and 


procedure  5  of  DHS  is  unnecessary.  The 
regulated  lavigation  area  is  narrowly 
tailored  to  protect  the  public,  ports  and 
waterwayi  of  the  United  States.  Vessels 
may  trans  t  through  the  regulated 
navigatioi  area  but  must  proceed  at  a 
slow  spee  1. 

Small  Ent  ties 

Under  t  le  Regulatory  Flexibility  Act 
(5  U.S.C.  I  01-612),  we  considered 
whether  t  lis  rule  would  have  a 
significan  economic  impact  on  a 
substantia  I  number  of  small  entities. 
The  term  ^'small  entities"  includes 
small  businesses,  not-for-profit 
organizati  3ns  that  are  independently 
owned  an  i  operated  and  are  not 
dominant  in  their  fields,  and 
govemme  ital  jurisdictions  with 
populatio  IS  of  less  than  50,000. 

The  Co(  St  Guard  certifies  under  5 
U.S.C.  601  (b)  that  this  rule  will  not  have 
a  signifies  nt  economic  impact  on  a 
substantii  1  number  of  small  entities. 
The  regul  ited  navigation  area  is 
narrowly  ailored  to  protect  the  public, 
port  and  \  waterways  of  the  United  States 
in  Port  Ev  erglades,  Florida.  Vessels  may 
transit  thi  ough  the  regulated  navigation 
area  but  n  lust  proceed  at  a  slow  speed. 

Assistanc ;  for  Small  Entities 

Under  i  ection  213(a)  of  the  Small 
Business  legulatory  Enforcement 
Fairness  i  ict  of  1996  (Pub.  L.  104-121), 
we  offer  t )  assist  small  entities  in 
understai  ding  the  rule  so  that  they  can 
better  eva  uate  its  effects  on  them  and 
participat  3  in  the  rulemaking  process. 

Small  b  usinesses  may  send  conunents 
on  the  act  ions  of  Federal  employees 
who  enfo  ce,  or  otherwise  determine 
complian  :e  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regvdator  ^  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
OmbudsE  lan  evaluates  these  actions 
annually  md  rates  each  agency's 
responsiv  eness  to  small  business.  If  you 
wish  to  c(  tmment  on  actions  by 
employee  s  of  the  Coast  Guard,  call  1- 
888-REG  -FAIR  (1-888-734-3247). 

Collectioi  1  of  Information 

This  ru  e  calls  for  no  new  collection 
of  inform  ition  imder  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and, 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  '  . 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  anedyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  ^ivironmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Govermnents 

This  rule  does  not  have  tribal 
unplications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenmients, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  hiformation  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  luider 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  histruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figiire  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
dociunentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categoriced  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  106.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Seciirity  Delegation  No.  0170.1. 

■  2.  Add  §  165.765  to  read  as  follows: 

§  1 65.765    Regulated  Navigation  Area;  Port 
Everglades  Harbor,  Fort  Lauderdale, 
Florida. 

(a)  Location.  The  following  area  in 
Port  Everglades  harbor  is  a  regulated 
navigation  area:  all  waters  of  Port 
Everglades  harbor,  fi'om  shore  to  shore, 
encompassed  by  a  line  commencing  at 
the  south  mid-point  tip  of  Harbor 


Heights  approximately  26°05.687'  N, 
080°06.684'  W;  thence  south  across  Bar 
Cut  to  a  point  north  of  the  Nova 
University  Marina  approximately 
26°05.552'  N,  080°06.682'  W,  thence 
southwesterly  to  a  point  near  the  center 
of  Lake  Mabel  approximately  26°05.482' 
N,  080°06.793'  W,  thence  northwesterly 
to  a  point  near  the  Quick  Flashing  Red 
#12  approximately  26°05.666'  N, 
080°06.947'  W,  thence  east  to  south 
mid-point  tip  of  Harbor  Heights  (starting 
point)  approximately  26°05.687'  N, 
080°06.684'  W. 

(b)  Regulations.  Vessels  less  than  150 
meters  entering  and  transiting  through 
the  regulated  navigation  area  shall 
proceed  at  a  slow  speed.  Nothing  in  this 
section  alleviates  vessels  or  operators 
from  compl5ring  with  all  state  and  local 
laws  in  the  area  including  manatee  slow 
speed  zones.  Nor  should  anything  in 
this  section  be  construed  as  conflicting 
with  the  requirement  to  operate  at  safe 
speed  under  the  Inland  Navigation 
Rules,  33  U.S.C.  2001  et  seq. 

(c)  Definition.  As  used  in  this  section, 
slow  speed  means  the  speed  at  which  a 
vessel  proceeds  when  it  is  fully  off 
plane,  completely  settled  in  the  water 
and  not  creating  excessive  wake.  Due  to 
the  different  speeds  at  which  vessels  of 
different  sizes  and  configiuations  may 
travel  while  in  compliance  with  this 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  A  vessel  is  not 
proceeding  at  slow  speed  if  it  is: 

(1)  On  a  plane; 

(2)  In  the  process  of  coming  up  on  or 
coming  off  of  plane;  or 

(3)  Creating  an  excessive  wake. 

Dated:  October  31,  2003. 
H.E.  Johnson,'  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  03-28330  Filed  11-10-03;  8:45  am] 
BILLING  CODE  4910-15-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NJ56-250c,  FRL- 
7582-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  the  New  Jersey  State 


Implementation  Plan  (SIP)  for  ozone. 
These  revisions  consist  of  source- 
specific  reasonably  available  control 
technology  (RACT)  determinations  for 
controlling  oxides  of  nitrogen  (NOx) 
emissions  from  seven  facilities  in  New 
Jersey. 

The  EPA  is  also  announcing  that,  for 
an  eighth  facility.  New  Jersey  has 
revised  a  NOx  RACT  permit  emission 
limit  that  EPA  previously  approved  and 
EPA  is  incorporating  the  revised  stricter 
limit  into  the  State's  SIP. 

This  fineil  rule  approves  the  source- 
specific  RACT  determinations  that  were 
made  by  New  Jersey  in  accordance  with 
provisions  of  its  regulation.  The 
intended  effect  of  this  rulemaking  is  to 
approve  source-specific  emission 
limitations  required  by  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  December  12,  2003. 
ADDRESSES:  A  copy  of  the  New  Jersey . 
submittals  are' available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency, 
Region  11  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866 

New  Jersey  Department  of 
Environmental  Protection,  Office  of  Air 
Quality  Management,  Biu^au  of  Air 
Pollution  Control,  401  East  State  Street, 
CN027,  Trenton,  New  Jersey  08625 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102T),  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  (Ted)  Gardella,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007^1866,  (212)  637- 
3892  or  at  GardeUa.Anthony@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  Supplementary 
Information  section: 

I.  What  Action  Is  EPA  Taking  Today? 
n.  What  CommenU  Did  EPA  Receive  in 
Response  to  Its  Proposal? 

A.  Background  information 

B.  Comments  received  and  EPA's  response 
m.  What  Is  EPA's  Conclusion? 

IV.  Statutory  and  Executive  Order  Reviews 

L  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  revisions  to  New 
Jersey's  ozone  SIP  submitted  on  January 
21,  1998,  Jime  12, 1998  and  April  26, 
1999.  Seven  specific  soiuces  are 
addressed  in  these  SEP  revisions.  New 
Jersey  revised  and  submitted  these 
revisions  iii  response  to  a  Clean  Air  Act 
(CAA)  requirement  that  states  require 
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Reasonably  Available  Control 
Technology  (RACT)  at  all  major 
stationary  sources  of  NOx.  The  seven 
sources  addressed  are:  American  Ref- 
Fuel  Company /Essex  Coimty  Resource 
Recovery  Facility;  Co-Steel  Corporation 
of  Sayreville  (formerly  New  Jersey  Steel 
Corporation);  Co-Steel  Raritan 
Coqjorationr  Homasote  Company; 
Milford  Power  Limited  Partnership; 
University  of  Medicine  and  Dentistry  of 
Newark,  and  Roche  Vitamins,  Inc. 

Additionally,  on  February  21,  2001,  in 
a  letter  to  EPA,  New  Jersey  indicated 
that  with  regard  to  the  Township  of 
Wayne,  in  accordance  with  a  previously 
submitted  and  approved  SEP  revision 
the  State  had  changed  the  permitted 
NOx  limit  to  a  more  stringent  limit.  The 
previously  approved  SIP  revision  for 
this  source  indicated  that  the  emission 
limits  may  be  revised  to  reflect  results 
from  required  stack  testing.  The  permit 
required  tests  had  been  completed  and 
New  Jersey  established  a  new,  more 
stringent  emission  limit  based  upon  the 
results  of  these  tests  and  the  new  limit 
is  also  beipg  incorporated  into  the  SIP. 

The  specific  NOx  emission  limitations 
that  EPA  is  approving  in  today's 
rulemaking  and  the  full  evaluation  can 
be  found  in  actions  (68  FR  47532  and 
68  FR  47477)  published  in  the  Federal 
Register  on  August  11,  2003. 

n.  What  Comments  Did  EPA  ReGeive  in 
Response  to  Its  Proposal? 

A.  Background  Information 

On  August  11,  2003,  EPA  announced, 
in  proposed  and  direct  final  rules 
published  in  the  Federal  Register  (68 
FR  4,7532  and  68  FR  47477. 
respectively),  approval  of  New  Jersey's 
NOx  RACT  determinations  for  the  same 
eight  sources  which  are  subject  to 
today's  final  rulemaking.  On  August  11, 
2003.  EPA  received  an  adverse  comment 
on  the  direct  final  rule.  EPA  had 
indicated  in  its  August  11,  2003  direct 
final  rule  that  if  EPA  received  adverse 
conunents,  it  would  withdraw  the  direct 
final  rule.  Consequently,  EPA  informed 
the  public,  in  a  withdrawal  notice 
published  in  the  Federal  Register  (68 
FR  54163)  on  September  16,  2003,  that 
EPA  received  an  adverse  comment  and 
that  the  direct  final  rule  did  not  take 
effect.  EPA  did  not  receive  any  other 
comments.  EPA  is  addressing  the 
adverse  comment  in  today's  final  rule 
based  upon  the  proposed  action 
published  on  August  11,  2003.  - 

B.  Comments  Received  and  EPA's 
Response 

EPA  received  one  adverse  comment 
on  its  August  11,  2003  direct  final  rule 
to  approve  New  Jersey's  NOx  RACT 


determ  nations  for  eight  facilities 
located  throughout  the  State  fi-om  a 
concen  led  citizen.  That  comment  and 
EPA's  I  ssponse  follows. 

Comi  nents:  A  concerned  citizen 
comme  ited  that  "the  standards  for  New 
Jersey  s  !iould  be  set  higher  and  require 
fewer  t<  ms  per  year  emissions"  and  the 
citizen  'did  not  feel  these  standards  are 
high  en  augh."  The  comments  did  not 
address  any  specific  source  or  any 
specific  NOx  emission  limitation.  In 
additioit,  no  supporting  information  or 
justification  was  provided. 

Respinse:  The  1990  CAA  requires 
states,  ip  which  areas  are  designated  as 
nonattalnment  for  the  one-hoiu'  ozone 
standarfl  and  are  classified  as  moderate 
or  higher,  to  submit  SIP  provisions,  for 
EPA  approval,  which  establish  RACT 
for  majqr  stationary  sources  of  NOx. 
EPA  ha«  defined  RACT  as  the  lowest 
emissio  i  limitation  that  a  particular 
source  i  s  capable  of  meeting  by  the 
applicai  ion  of  control  technology  that  is 
reasona  )ly  available  considering 
techno!  »gical  and  economic  feasibility 
(44  FR  I  3762,  September  17, 1979). 

In  thii  regard.  New  Jersey  determined 
that  eac  i  of  the  eight  sources  were 
major  st  itionary  sources  of  NOx  and 
therefor  j  subject  to  the  CAA 
require!  lent  to  implement  RACT.  As 
discuss(  d  in  the  August  11,  2003  direct 
final  rub,  New  Jersey  submitted  SIP 
revision  i,  for  EPA  approval,  that 
establisl  ed  RACT,  including  NOx 
emissioi  i  limitations  for  each  of  the 
eight  SOI  irces  subject  to  the  citizen's 
commen  t.  It  should  be  noted  that  EPA 
requires  some  new  sources  to  be  subject 
to  more  stringent  requirements  than  the 
RACT  n  quirements  for  existing  sources, 
such  as  Jest  Available  Control 
Technol  jgy  (BACT)  or  Lowest 
Achieva  )le  Emission  Rate  (LAER).  One 
of  the  ei  [ht  sources  addressed  in  the  SIP 
submiss  on  is  subject  to  BACT 
requiren  lents,  but  the  remaining  seven 
sources  ire  not  subject  to  these  more 
stringen  requirements.  New  Jersey 
submitted  its  RACT  determinations,  for 
EPA  appk-oval,  for  the  eight  sources,  to 
fulfill  th  5  CAA  requirements  for  RACT 
and  not  o  meet  any  other  more 
stringeni  requirement. 

EPA  e  raluated  each  RACT 
determii  ation  and  documented  its 
findings  in  "Technical  Support 
Document— NOx  RACT  Source  Specific 
SIP  Revisions — State  of  New  Jersey" 
dated  Mi  y  23,  2003.  The  August  11, 
2003  dir  (ct  final  rule  aimounced  the 
availabil  ty  of  this  technical  support 
documei  t  to  the  public.  However,  EPA 
did  not  r  jceive  any  requests  for  a  copy. 
In  the  Te  chnical  Support  Document  for 
this  rule,  EPA  indicates  that  New 
Jersey's  i  ubmittals  are  consistent  with 


relevant  EPA  guidance.and  the 
requirements  of  the  State's  RACT 
regulation  (Subchapter  19)  and  provide 
sufficient  justification  to  support  the 
established  NOx  requirements.  For  the 
reasons  provided  in  this  section  and  in 
the  Technical  Support  Document,  EPA 
is  approving  the  NOx  emission 
limitations  for  the  eight  sources  subject 
to  today's  rulemaking  as  consistent  with 
the  RACT  requirements  of  the  CAA. 

-m.  What  Is  EPA's  Conclusion? 

The  EPA  is  approving  the  source- 
specific  SIP  revisions  described  above 
as  RACT  for  the  control  of  NOx 
emissions  from  the  seven  sources 
identified  in  the  three  source-specific 
SIP  revisions  and  for  an  eighth  source, 
is  approving  the  stricter  limit  revised  by 
the  State  in  accordance  with  a  SIP 
revision  which  EPA  previously 
approved.  EPA  is  approving  the  State's 
RACT  determinations  because  New 
Jersey  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regxilation  applicable  to  these 
sources  and  because  they  conform  with 
CAA  requirements  and  EPA  guidance. 
New  Jersey  has  also  established 
recordkeeping  and  testing  requirements 
for  these  sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regxilatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  thisrule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenmients,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
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substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
{65  FR  67249,  November  9,  2000).  This 
action  also  doernot  have  Federalism 
implications  because  it  does  not  hav« 
substantial  direct  effects.on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified,  in   - 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
incdnsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 


practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  12,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
reqmrements. 

Dated:  October  22.  2003.  -•    '' 

Jane  M.  Kenny, 
Regional  Administrator,  Region  2. 

■  Part*52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  » 

PART  52— {AMENDED] 

h  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  FF — New  Jersey 

■  2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(73)  to  read  as 
follows: 

§52.1570    Identification  of  plan. 

***** 

(c)  *   *   * 

(73)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Jersey  Department  of 
Enviroimiental  Protection  on  January 
21,  1998,  Jime  12, 1998  and  April  26, 
1999;  and  a  letter  which  notified  EPA  of 
a  revised  permit  limit  submitted  by  the 
New  Jersey  Department  of 
Environmental  Protection  on  February 
21,2001. 

(i)  Incorporation  by  reference: 

(A)  Conditions  of  Approval 
Documents  (COAD)  or  modified 
prevention  of  significant  deterioration 
(PSD)  permit:  The  following  facilities 
have  been  issued  COADs  or  modified 
PSD  permit  by  New  Jersey: 


[1]  American  Ref-Fuel  Company/ 
Essex  County  Resource  Recovery 
Facility.  Newark,  Essex  Goimty.  NJ  PSD 
permit  modification  dated  July  29.  1997. 
Incorporation  by  reference  includes 
only  the  NOx  emission  limits  in  section 
A.6  of  the  July  29.  1997  PSD  permit. 

(2)  Co-Steel  Corporation's  (formerly 
New  Jersey  Steel  Corporation)  electric 
arc  furnace/melt  shop  and  billet  reheat 
furnace,  Sayreville,  Middlesex  County, 
NJ  COAD  approval  dated  September  3, 
1997. 

(3)  Co-Steel  Raritan  Corporation's 
electric  arc  furnace/ladle  metallurgy 
system  and  billet  reheat  furnace,  Perth 
Amboy,  Middlesex  Coimty,  NJ  COAD 
approval  dated  June  22,  1998. 

(4)  Homasote  Company's  natural  gas 
dryer  (wet  fibreboard  mat  dryer).  West 
Trenton.  Mercer  County,  NJ  COAD 
approval  dated  October  19,  1998. 

(5)  Milford  Power  Limited 
Partnership's  combined  cycle 
cogeneration  facility,  Milford, 
Hunterdon  County,  NJ  COAD  approved 
dated  August  21, 1997. 

(6)  University  of  Medicine- and 
Dentistry  of  New  Jersey's  cogeneration 
units  and  Cleaver  Brooks  non-utility 
boilers.  Newark,  Essex  Coiuity.  NJ 
COAD  dated  June  26, 1997. 

(7)  Roche  Vitamins  Inc's  cogeneration 
facility  and  Boiler  No.  1 ,  Belvidere, 
Warren  Coimty,  NJ  COAD  dated  June 
10, 1998.  The  cogeneration  facility 
consists  of  one  reciprocal  engine  (21.5 
MW)  and  one  heat  recovery  steam 
generator  (HRSG)  equipped  with  a  duct 
burner  (Boiler  No.  6). 

(8)  Township  of  Wayne.  Mountain 
View  Water  Pollution  Control  Facility's 
sewage  sludge  incinerators,  Passaic 
Comity,  NJ  permit  revision  dated 
December  21,  2000. 

(ii)  Additional  information — 
Documentation  and  information  to 
support  NOx  RACT  facility-specific 
emission  limits,  alternative  emission 
limits,  or  repowering  plan  in  three  SIP 
revisions  addressed  to  Regional 
Administrator  Jeanne  M.  Fox  from  New 
Jersey  Commissioner  Robert  C.  Shinn, 
Jr.  and  one  letter  addressed  to  Acting 
Regional  Administrator  William  J. 
Muszynski  from  Dr.  Iclal  Atay,  Chief 
Bureau  of  Air  Quality  Engineering 
dated: 

(A)  January  21,  1998  SIP  revision  for 
two  soiuces, 

(B)  June  12, 1998  SIP  revision  for  one 
source, 

(C)  April  26, 1999  SIP  revision  for  four 
sources, 

(D)  February  21,  2001  for  a  revised 
permit  limit  for  one  source. 

[FR  Doc.  03-28212  Filed  11-10-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart25 

[IB  Docfcat  No*.  02-34  and  00-248,  FCC 
03-154] 

Satellite  Licensing  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the 
Commission  adopts  revisions  to  a  new 
filing  form  for  satellite  license 
applications,  entitled  "Schedule  S."  and 
a  streamlined  filing  form  for  routine 
earth  station  license  applications, 
entitled  "Form  312  EZ."  The 
Commission  also  clarifies  several  rules 
related  to  the  Commission's  information 
requirements  for  satellite  and  earth 
station  licenses.  These  actions  are 
necessary  to  facilitate  compliance  with 
the  information  requirements  applicable 
to  satellite  and  earUi  station  license 
applicants. 

DATES:  The  rule  revisions  contain 
information  requirements  that  have  not 
been  approved  by  OMB.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  annoimcing  the  effective  date 
of  these  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Spaeth.  Attorney  Advisor, 
Satellite  Division,  International  Bureau, 
telephone  (202)  418-1539  or  via  the 
Internet  at  steven.spaeth@fcc.gov. 
SUPPLMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order.  IB  Docket  Nos.  02-34 
and  00-248,  FCC  03-154,  adopted  June 
26,  2003,  and  released  July  8,  2003.  The 
complete  text  of  this  Third  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room), 
445  12th  Street,  SW.,  Washington,  DC 
205545,  and  also  may  be  purchased 
firom  the  Commission's  copy  contractor, 
Qualex  International,  Portals  11,  445 
•  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  (202) 
863-2893,  facsimile  (202)  863-2898  or 
via  email  qualexint@loI.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov 

Paperwork  Reduction  Act  Analysis 

The  actions  taken  in  the  Third  Report 
and  Order  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104-13,  and 
found  to  impose  new  or  modified 
reporting  requirements  or  burdens  on 
the  pubhc.  Implementation  of  these  new 


or  modified  reporting  and 
recordl^ping  requirements  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  as 
prescriied  by  the  PRA,  and  will  go  into 
effect  upon  aimouncement  in  the 
Federal  Register  of  OMB  approval. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibi  ity  Act  (RFA),i  Initial  Regulatory 
Fle>ubi:  ity  Analyses  (IRFAs)  were 
incorpa  rated  in  the  Space  Station 
Reform  NPRM  in  IB  Docket  No.  02-34,2 
and  the  Part  25  Earth  Station 
Stream,  ining  NPRM  in  IB  Docket  No. 
00-248, '  The  Commission  sought 
written  )ublic  comment  on  the 
proposa  s  in  the  NPRM,  including 
commeAt  on  the  IRFA.  This  Final 
Regulattry  Flexibility  Analysis  (FRFA) 
conforms  to  the  RFA."* 

Need  for,  and  Objectives  of  the 
Report  (  nd  Order:  The  objective  of  the 
rules  pr  )posed  in  the  Space  Station 
Reform  )VPflA/and  First  R&O  is  to 
enable  t  le  Commission  to  process 
applical  ions  for  satellite  licenses  more 
quickly  than  it  can  under  its  current 
rules.  T  lese  rule  revisions  are  needed 
because  delays  in  the  current  satellite 
licensin  »  process  may  impose  economic 
costs  on  society,  and  because  recent 
changes  in  the  International 
Telecon  munication  Union  procedures 
require  i  is  to  issue  satellite  licenses 
more  qu  ickly  in  order  to  meet  U.S. 
intemat  onal  treaty  obligations.  In 
addition ,  the  current  satellite  licensing 
process  s  not  well  suited  to  some 
satellite  systems  employing  current 
technok  gy.  Finally,  revision  of  the 
satellite  licensing  process  will  facilitate 
the  Com  mission's  efforts  to  meet  its 
spectrur  i  management  responsibilities. 
By  estah  ishing  a  standardized  form  for 
space  sti  tion  applications,  the 
Commis  iion  will  be  able  to  review  and 
act  on  tl  ose  applications  more  quickly 
than  is  r  ow  possible. 

The  ol  ijective  of  the  Part  25  Earth 
Station  ,  'treamlining  NPRM  is  to  repeal 
or  modi;  y  any  rules  in  Part  25  that  are 
no  long€  r  necessary  in  the  public 
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.C.  603.  The  RFA,  see  5  U.S.C.  601  et. 
amended  by  the  Contract  With 
Advancement  Act  of  1996.  Pub.  L.  104- 
847  (1996)  (CWAAA).  Title  U  of  the 
the  Small  Business  Regulatory 
^t  Fairness  Act  of  1996  (SBREFA). 

of  the  Commission's  Space  Station 
I  ules  and  Policies,  Notice  of  Proposed 
-     IB  Docket  No.  02-34,  67  FR  12485 


Regiilatory  Review — Streamlining 
levisions  of  Part  25  of  the  Commission's 
Gove  -ning  the  Licensing  of,  and  Spectrum 
^tellite  Network  Earth  Stations  and 

Notice  of  Proposed  Rulemaking,  IB 
00-248,  66  FR  1283  (Jan.  8,  2000), 
C.  604. 
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interest,  as  required  by  section  11  of  the 
Communications  Act  of  1934,  as 
amended.  Section  11  was  added  to  the 
Commtinications  Act  by  the 
Telecommunications  Act  of  1996.  which 
requires  the  Commission  in  every  even- 
numbered  year  beginning  in  1998  to 
review  all  regulations  that  apply  to  the 
operations  or  activities  of  any  provider 
of  telecommimications  service  and  to 
determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  due  to  meaningful  economic 
competition.  By  adopting  a  streamlined 
form  for  routine  earth  station  license 
applications,  we  modify  some  earth 
station  information  requirements  that 
are  no  longer  necessary  in  the  public 
interest. 

Summary  of  Significant  Issues  Raised 
by  Public  Comments  In  Response  to  the 
IRFAs:  No  comments  were  submitted 
directly  in  response  to  the  IRFAs. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rules  Will  Apply:  The  RFA  directs 
agencies  to  provide  a  description  of, 
and,  where  feasible,  an  estimate  of.  the 
number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.5  The  RFA  generally  defines  the 
term  "small  entity  "as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  "  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.^  A  small  business  cdnoem 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation:  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^  A  small 
organization  is  generSIly  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  ^  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations. lo  "Small 
governmental  jurisdiction"  generally 


55  U.S.C.  603(b)(3). 

Bid.  601(6). 

'  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  tffthe  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s}  in  the  Federal 
Register."  5  U.S.C.  601(3). 

«  Small  Business  Act,  15  U.S.C.  632  (1996). 

3  5  U.S.C.  601(4). 

'"1992  Economic  Census,  U.S.  Bureau  of  the 
Census,  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
'Business  Administration). 
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means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  ^'  As  of 
1992,  there  were  approximately  85,006 
such  jiuisdictions  in  the  United 
States."  This  number  includes  38,978 
coimties,  cities,  and  towns;  of  these, 
37,566,  or  96  percent,  have  populations 
of  fewer  than  50,000."  The  Census 
Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities.  Below,  we  further 
describe  and  estimate  the  number  of 
small  entity  licensees  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

The  rules  proposed  in  the  Space 
Station  Reform  NPRM  and  First  R80 
would  affect  satellite  operators,  if 
adopted.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  satellite  operators. 
Therefore,  the  applicable  definition  of 
small  entity  is  generally  the  definition 
under  the  SBA  rules  applicable  to 
Satellite  Telecommiyications.^'*  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or 
less  in  annual  receipts.^^  1997  Census 
Biueau  data  indicate  that,  for  1997,  273 
satellite  communication  firms  had 
annual  receipts  of  under  $10  million.  In 
addition,  24  firms  had  receipts  for  that 
year  of  $10  million  to  $24,999,990.'6 

In  addition,  Commission  records 
reveal  that  there  are  approximately  240 
space  station  operators  licensed  by  this 
Commission.  We  do  not  request  or 
collect'  annual  revenue  information,  and 
thus  are  luiable  to  estimate  the  number 
of  licensees  that  would  constitute  a 
small  business  tuider  the  SBA 
definition.  Small  businesses  may  not 
have  the  financial  ability  to  become 
space  station  licensees  because  of  the 
high  implementation  costs  associated 
with  satellite  systems  and  services. 

Below,  we  further  describe  and 
estimate  the  number  of  small  entity 


"  5  U.S.C.  601(51. 

"  U.S.  Dept.  of  Commerce,  Bureau  of  the  Census, 
"1992  Census  of  Governments." 

>*  "This  industr>'  comprises  establishments 
primarily  engaged  in  providing  point-to-point 
telecommunications  services  to  other 
establishments  in  the  telecommunications  and 
broadcasting  industries  by  forwarding  and  receiving 
communications  signals  via  a  system  of  satellites  or 
reselling  satellite  telecommunications."  Small 
Business  Administration,  1997  NAICS  Definitions, 
NAICS  513340. 

15 13  CFR  120.121,  NAICS  code  513340. 

'^U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Service:  Information,  "Esfablirfmient  and 
Firm  Size,"  Table  4,t4AICS  513340  (Issued  Oct. 
2000). 


licensees  that  may  be  affected  by  the 
rules  proposed  in  the  Part  25  Earth 
Station  Streamlining  NPRM: 

1 .  Cable  Services.  The  Commission 
has  developed  its  own  small  business 
size  standard  for  a  small  cable  operator 
for  the  purposes  of  rate  regulation. 
Under  die  Commission's  rules,  a  "small 
cable  company"  is  one  serving  fewer 
than  400,000  subscribers  nationwide.^ ^ 
Based  on  our  most  recent  information, 
we  estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.'*  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  ConsequenUy,  we  estimate 
that  there  are  fewer  than  1,439  small 
cable  companies  that  may  be  affected  by 
theproposed  rules. 

The  Commiuiications  Act  of  1934,  as  ' 
amended,  also  cgntains  a  size  standard 
for  a  "small  cable  operator,"  which  is  "a 
cable  operator  that,  directly  or  through 
an  affiliate,  serves  in  the  aggregate  fewer 
than  one  percent  of  all  subscribers  in 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  19  The  Commission  has 
determined  that  there  are  67,700.000 
subscribers  in  the  United  States.^" 
Therefore,  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
aimual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  ^1  Based  on  available  data,  we 
estimate  that  the  number  of  cable 
operators  serving  677,000  subscribers  or 
less  totals  approximately  1,450.^2  We  do 
not  request  or  collect  information  on 
whether  cable  operators  are  affiliated 
with  entities  whose  gross  annual 
revenues  exceed  5250,000.000,23  and 


1M7  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determinations  that  a 
small  cable  company  is  one  with  annual  revenues 
of  SlOO  million  or  less.  See  Implementation  of 
Sections  of  the  Cable  Television  Consumer  ^  - 

Protection  and  Competition  Act  of  1992:  Rate 
Regulation,  MM  Doc.  Nos.  92-266  and  93-215, 
Sixth  Report  and  Order  and  Eleventh  Order  on 
ReconsideraUon,  10  FCC  Red  7393.  7408-7409 
1128-30(1995). 

•"Paul  Kagan  Assocs..  Inc.,  Cable  TV  Investor, 
Feb.  29. 1996  (based  on  figures  for  Dec.  30. 1995). 

'»47U.S.C.  543(m)(2). 

^°  See  FCC  Announces  New  Subscriber  Count  for 
the  Definition  of  Small  Cable  Operator.  Public 
Notice,  16  FCC  Red  2225  (2001). 

2>  47  CFR  76.1403(b). 

2-^  See  FCC  Announces  New  Subscriber  Count  for 
the  Definition  of  Small  Cable  Operator,  Public 
NoUce.  16  FCC  Red  2225  (2001). 

"  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 


therefore  are  unable  to  estimate 
accurately  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Commimications  Act. 

2.  Satellite  Telecommunications 
Services.  The  rules  adopted  in  this 
Third  Report  and  Order  affect  providers 
of  satellite  telecommunications  services. 
SatelUte  telecommunications  service 
providers  include  satellite  operators  and 
earth  station  operators.  The  Commission 
has  not  developed  a  definition  of  small 
entities  applicable  to  satellite  operators. 
Therefore,  the  applicable  definition  of 
small  entity  is  generally  the  definition 
tmder  the  SBA  rules  applicable  to 
Satellite  Telecommunications.^'*  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $12.5  million  or 
less  in  annual  receipts.^^  1997  Census 
Bureau  data  indicate  that,  for  1997,  273 
satellite  communication  firms  had 
annual  receipts  of  under  $10  million.  In 
addition,  24  firms  had  receipts  for  that 
year  of  $10  million  to  $24,999,990.26 

3.  Auxiliary,  Special  Broadcast  and 
other  program  distribution  services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  broadcasting  stations  (NAICS 
513112)  and  television  broadcasting 
stations  (NAICS  513120).  These 
definitions  provide  that  a  small  entity  is  ' 
one  with  either  $6.0  milUon  or  less  in 
annual  receipts  for  a  radio  broadcasting 
station  or  $12.0  million  in  annual 
receipts  for  a  TV  station.  See  13  CFR 
121.201.  As  of  September  1999,  there 
were  3,237  FM  translators  and  boosters, 


franchise  authority's  finding  that  the  operator  does 
not  quaUfy  as  a  small  cable  operator  pursuant  to 
section  76.901(f)  of  the  Commission's  rules.  See  47 
CFR  76.990(b); 

-'*  "This  industry  comprises  establishments 
primarily  engaged  in  providing  point-to-point 
teleconmiunications  services  to  other 
establishments  in  the  telecommunications  and 
broadcasting  industries  by  forwarding  and  receiving 
communications  signals  via  a  system  of  satellites  or 
reselling  satellite  telecommunications."  Small 
Business  Administration,  1997  NAICS  Definitions. 
I|MCS  513340. 

"  13  CFR  120.121.  NAICS  code  S13340. 

^^  U.S.  Census  Bureau,  1997  Economic  Census.  , 
Subject  Service:  Information,  "Establishment  and 
Finn  Size."  Table  4,  NAICS  513340  (Issued  Oct. 
2000). 
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4913  TV  translators.27  The  FCC  does  not 
collect  financial  infonnation  on  any 
broadcast  facility  and  the  Department  of 
Commerce  does  not  collect  financial 
infonnation  on  these  auxiliary  broadcast 
facilities.  We  believe,  however,  that 
most,  if  not  all,  of  these  auxiliary 
facilities  could  be  classified  as  small 
businesses  by  themselves.  We  also 
recognize  that  most  translators  and 
boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue  definition  of  small 
business  entity  as  discussed  previously. 
These  stations  would  likely  have  annual 
revenues  that  exceed  the  SB  A  maximum 
to  be  designated  as  a  small  business  (as 
noted,  either  $6.0  million  for  a  radio 
station  or  $12.0  million  for  a  TV 
station).  Furthermore,  they  do  not  meet 
the  Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 
are  not  independently  owned  and 
operated. 

4.  Afjcrowave  Services.  Microwave 
services  include  common  carrier.^s 
private-operational  fixed,^^  and 
broadcast  auxiliary  radio  services. 'o  The 
proposed  rules  could  affect  all  common 
carrier  and  private  operational  fixed 
microwave  licensees  who  are  authorized 
under  Part  101  of  the  Commission's 
Rules.  There  is  currently  no  definition 
of  small  entities  applicable  to  these 
specific  licensees.  "Therefore,  the 
applicable  small  business  size  standard 
is  the  SBA  size  standard  for  "Cellular 
and  Other  Wireless 

Telecommunications,"  which  provides 
that  a  small  entity  in  this  category  is  one 
employing  no  more  than  1,500 
persons.3'  For  1997,  there  were  2,872 
firms  in  this  category,  total,  which 
operated  for  the  entire  year.  Of  this 
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2^  FCC  News  Release,  Broadcast  Station  Totals  as 
of  September  30.  1999,  No.  71831  (Jan.  21, 1999). 

•'«See47  CFR  part  101  (formerly,  part.2]  of  the 
Commission's  Rules). 

2"  Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

3"  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  Rules.  See 
47  CFR  part  74  et  seq.  Available  to  licensees  of 
broadcast  stations  and  to  broadcast  and  cable 
network  entities,  broadcast  auxiliary  microwave 
stations  are  used  for  relaying  broadcast  television 
signals  from  the  studio  to  the  transmitter,  or 
between  two  points  such  as  a  main  studio  and  an 
auxiliary  studio.  The  service  also  includes  mobile 
TV  pickups,  which  relay  signals  from  a  remote 
location  back  to  the  studio. 
.  "  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812. 


total,  o;  ily  25  had  1,000  or  more 
emplojees.32 

Desci  iption  of  Projected  Reporting. 
Recordi:eeping.  and  Other  Compliance 
Requirements:  The  rules  adopted  in  this 
Order  ^  not  expected  to  result  in  any 
overall  Increase  in  the  reporting, 
recordkeeping  and  other  compliance 
requirements  of  any  licensee.  The  new 
reporting  requirements  we  adopt  in  this 
Order  are  generally  minor,  such  as 
providibg  slightly  more  detail  in  the 
power  i  lux  density  (PFD)  information 
space  si  ation  license  applicants  are 
already  required  to  provide.  These 
increasi  (s  should  be  offset  at  least  in  part 
by  the  i  ict  that  standardizing  some 
informa  tion  requirements  should  make 
it  easiei  to  provide  that  information. 

Steps  Taken  To  Minimize  Significant 
Econon  ic  Impact  on  Small  Entities,  and 
>  Signific  mt  Alternatives  Considered:  In 
this  (Drc  er,  we  adopt  a  streamlined  earth 
station  i  ipplication  form  designed  to 
reduce  i  he  economic  impact  on  all  earth 
station  i  ipplicants,  including  small 
entities 

We  c(  nsidered  and  rejected  a 
proposa  I  to  eliminate  our  space  station 
applical  ion  information  requirements 
and  rel]  instead  on  information 
submitt  (d  to  the  ITU  because  we  have 
no  direc  t  control  over  those  information 
require!  lents  and  there  is  no  guarantee 
that  inf(  rmation  submitted  4o  the  ITU 
rules  wi  11  be  adequate  for  U.S. 
operatic  ns. 

Repot  t  to  Congress:  The  Commission 
will  sen  1  a  copy  of  this  Order,  including 
this  FRI  A,  in  a  report  to  be  sent  to 
Congres  i  pursuant  to  the  Congressional 
Review  \ct,  see  5  U.S.C.  801(a)(1)(A).  In 
additior ,  the  Commission  will  send  a 
copy  of  his  Order,  including  FRFA,  to 
the  Chie  f  Counsel  for  Advocacy  of  the 
Small  B  isiness  Administration.  A  copy 
of  this  C  rder  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S,C.  604(b). 
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Sununai  y  of  Report  and  Order 

In  thii  Third  Report  and  Order,  the 
adopts  two  new  filing 
form  is  Schedule  S,  which 
and  consolidates  much  of 
ation  required  in  satellite 

.  The  Commission  adopts 
S  as  it  was  proposed  in  the 
Proposed  Rulemaking,  67  FR 
r.  19,  2002,  with  the  following 
:  (1)  On  Tables  Sll,  Sl2,  and 
Commission  eliminated  some 
information  requests,  and 
the  remaining  information 


Census  Bureau,  1997  Economic  Census, 
Infonnation,  "Employment  Size  of 
ints  of  Firms  Subject  to  Federal  Income 
Table  5,  NAICS  code  51332  (issued 


20  )0). 


requests  on  those  tables  so  that  they 
flow  better;  (2)  specified  a  format  for 
anteima  gain  contour  diagrams  for 
geostationary  orbit  (GSO)  satellite 
applications  only,  not  for  non- 
geostationary  orbit  (GSO)  satellite 
applications;  and  (3)  provides  a  column 
for  power  flux  density  (PFD)  reference 
bandvddth.  Direct  Broadcast  Satellite 
(DBS)  and  non-U.S.-licensed  satellite 
operators  seeking  access  to  the  U.S. 
market  are  required  to  use  Schedule  S. 
The  other  form  adopted  in  the  Third 
Report  and  Order  in  this  proceeding  is 
"Form  312EZ,"  a  streamlined  version  of 
Form  312  for  routine  conventional  C- 
band  and  Ku-band  earth  station 
applications.  In  addition,  the  ^ 

Commission  eliminates  Form  701,  and 
renames  Form  405  as  Form  312-R.  The 
Commission  delegates  to  the 
International  Bureau  authority  to  make 
revisions  to  its  electronic  filing  system 
needed  to  implement  these  new  forms. 

The  Commission  also  adopts 
mandatory  electronic  filing  for  routine 
earth  station  license  applications,  and 
comments  and  petitions  to  deny  in 
response  to  all  earth  station  license 
applications.  The  Commission  clarifies 
its  rules  for  earth  station  license 
modifications.  Furthermore,  the 
Commission  revises  its  rules  to  allow 
earth  station  applicants  to  specify  more 
than  one  frequency  band,  and  to  specify 
both  common  carrier  and  non-common 
carrier  service.  Finally,  the  Commission 
eliminates  some  outmoded  rules. 

Ordering  Clauses 

Accordingly,  pursuant  to  sections  4(i), 
7(a),  11,  303(c),  303(f),  303(g),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  157(a),  161, 
303(c),  303(f).  303(g),  303(r),  that  this 
Third  Report  and  Order  in  IB  Docket 
No.  02-34  and  Third  Report  and  Order 
in  IB  Docket  No.  00-248  is  hereby 
ADOPTED. 

Part  25  of  the  Commission's  rules  is 
amended  as  set  forth  below. 

The  rule  revisions  contain 
information  requirements  that  have  not 
been  approved  jjy  0MB.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  aimouncing  the  effective  date. 

Authority  is  delegated  to  the  Chief, 
International  Bureau,  as  set  forth  in  this 
Order. 

The  Consumer  Information  Bureau, 
Reference  Liformation  Center,  Shall 
send  a  copy  of  this  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.        , 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
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Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Coininission  amends  47  CFR  part  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

■  1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303,  307,  309, 
and  332  of  the  Communications  Act,  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309.  and  332,  unless  otherwise 
noted. 

■  2.  Amend  §  25.103  by  revising 
paragraphs  (b)  and  {c)(2)  to  read  as 
follows: 

§25.103    Definitions. 

***** 

(b)  Authorized  carrier.  The  term 
"authorized  carrier"  means  a 
commimications  common  carrier  which 
is  authorized  by  the  Federal 
Commimications  Conunission  under  the 
Commimications  Act  of  1934,  as 
amended,  to  provide  services  by  means 
of  communications  satellites. 

(c)  *  *  * 

(2)  The  corporation  shall  be  deemed 
to  be  a  common  carrier  within  the 
meaning  of  section  3(10)  of  the 
Communications  Act  of  1934,  as 
amended. 


■  3.  Amend  §  25.111  by  revising 
paragraph  (b)  to  read  as  follows: 

§  25.1 1 1    Additional  information. 

***** 

(b)  Applicants,  permittees  and 
licensees  of  radio  stations  governed  by 
this  part  shall  provide  the  Commission 
with  all  information  it  requires  for  the 
Advance  Publication,  Coordination  and 
Notification  of  frequency  assignments 
pursuant  to  the  international  Radio 
Regulations.  No  protection  from 
interference  caused  by  radio  stations 
authorized  by  other  Administrations  is 
guaranteed  unless  coordination 
procedures  are  timely  completed  or, 
with  respect  toindividual 
administrations,  by  successfully 
completing  coordination  agreements. 
Any  radio  station  authorization  for 
which  coordination  has  not  been 
completed  may  be.subject  to  additional 
terms  and  conditions  as  required  to     . 
effect  coordination  of  the  frequency 


assignments  with  other 
Administrations. 

***** 

■  4.  Revise  §  25.114  to  read  as  follows: 

§  25.1 1 4    Applications  for  space  station 
authorizations. 

(a)  A  comprehensive  proposal  shall  be 
submitted  for  each  proposed  space 
station  on  FCC  Form  312,  Main  Form 
and  Schedule  S,  together  with  attached 
exhibits  as  described  in  paragraph  td)  of 
this  section. . 

(b)  Each  application  for  a  new  or 
modified  space  station  authorization 
must  constitute  a  concrete  proposal  for 
Commission  evaluation.  Each 
application  must  also  contain  the  formal 
waiver  required  by  Section  304  of  the 
Communications  Act,  47  U.S.C.  304. 
The  technical  information  for  a 
proposed  satellite  system  specified  in 
paragraph  (c)  of  this  section  must  be 
filed  on  FCC  Form  312,  Main  Form  and 
Schedule  S.  The  technical  information 
for  a  proposed  satellite  system  specified 
in  paragraph  (d)  of  this  section  need  not 
be  filed  on  any  prescribed  form  but 
should  be  complete  in  all  pertinent 
details.  Applications  for  new  space 
station  authorizations  other  than 
authorizations  for  the  Direct  Broadcast 
Service  (DBS)  and  Digital  Audio  Radio 
Satellite  (DARS)  service  must  be  filed 
electronically  through  the  International 
Bureau  Filing  System  (IBFS). 

(c)  The  following  information  shall  be 
filed  on  FCC  Form  312,  Main  Form  and 
Schedule  S: 

(1)  Name,  address,  and  telephone 
number  of  the  applicant; 

(2)  Name,  adckess,  and  telephone 
number  of  the  person(s),  including 
counsel,  to  whom  inquiries  or 
correspondence  should  be  directed; 

(3)  Type  of  authorization  requested 
(e.g.,  launch  authority,  station  license, 
modification  of  authorization); 

(4)(i)  Radio  fi-equencies  and 
polarization  plan  (including  beacon, 
telemetry,  and  telecommand  functions), 
center  frequency  and  polarization  of 
transponders  (both  receiving  and 
transmitting  fi-equencies), 

(ii)  Emission  designators  and 
allocated  bandwidth  of  emission,  final 
amplifier  output  power  (identify  any  net 
losses  between  output  of  final  amplifier 
and  input  of  antenna  and  specify  the 
maximum  EIRP  for  each  antenna  beam), 

(iii)  Identification  of  which  antenna 
beams  are  connected  or  switchable  to 
each  transponder  and  TT&C  function, 

(iv)  Receiving  system  noise 
temperature, 

(v)  The  relationship  between  satellite 
receive  antenna  gain  pattern  and  gain- 
to-temperature  ratio  and  saturation  flux 


densify  for  each  antenna  beam  (may  be  . 
indicated  on  antenna  gain  plot), 

(vi)  The  gain  of  each  transponder     • 
channel  (between  output  of  receiving 
antenna  and  input  of  transmitting 
antenna)  including  any  adjustable  gain 
step  capabilities,  and 

(vii)  Predicted  receiver  and 
transmitter  channel  filter  response 
characteristics. 

(5)  For  satellites  in  geostationary- 
satellite  orbit, 

(i)  Orbital  location,  or  locations  if 
alternatives  are  proposed,  requested  for 
the  satellite, 

(ii)  The  factors  that  support  the  orbital 
assignment  or  assignments  proposed  in 
paragraph  (c){5)(i)  of  this  section, 

(iii)  Longitudinal  tolerance  or  east- 
west  station-keeping  capability; 

(iv)  Inclination  incursion  or  north- 
south  station-keeping  capability.         v 

(6)  For  satellites  in  non-geostationary- 
satellite  orbits,  . 

(i)  The  number  of  space  stations  and 
applicable  information  relating  to  the 
number  of  orbital  planes, 

(ii)  The  inclination  of  the  orbital 
plane(s), 

(iii)  The  orbital  period, 

(iv)  The  apogee, 

(v)  The  perigee, 

(vi)  The  argument(s)  of  perigee, 

(vii)  Active  service  arc(s),  and 

(viii)  Right  ascension  of  the  ascending 
node(s). 

(7)  For  satellites  in  geostationary- 
satellite  otbit,  accuracy  with  which  the 
orbital  inclination,  the  antenna  axis 
attitude,  and  longitudinal  drift  will  be 
maintained; 

(8)  Calculation  of  power  flux  density 
levels  within  each  coverage  area  and  of 
the  energy  dispersal,  if  any,  needed  for 
compliance  with  §  25.208,  for  angles  of 
arrival  of  5°,  10°,  15°,  20°,  and  25°  above 
the  horizontal; 

(9)  Arrangement  for  tracking, 
telemetry,  and  control; 

(10)  Physical  characteristics  of  the 
space  station  including  weight  and 
dimensions  of  spacecraft,  detailed  mass 
(on  ground  and  in-orbit)  and  power 
(beginning  and  end  of  life)  budgets,  and 
estimated  operational  lifetime  and 
reliability  of  the  space  station  and  the 
basis  for  that  estimate; 

(11)  A  clear  and  detailed  statement  of 
whether  the  space  station  is  to  be 
operated  on  a  coinmon  carrier  basis,  or 
whether  non-common  carrier 
transactions  are  proposed.  If  non- 
common  carrier  transactions  are 
proposed,  describe  the  nature  of  the 
transactions  and  specify  the  number  of 
transponders  to  be  offered  on  a  non- 
common  carrier  basis; 

(12)  Dates  by  which  construction  will 
be  commenced  and  completed,  launch 


date,  and  estimated  date  of  placement 
into  service. 

(13)  The  polarization  infonnation 
specified  in  §§  25.210(a)(1).  (a)(3),  and 
(i),  to  the  extent  applicable. 

(d)  The  following  infonnation  in 
narrative  form  shall  be  contained  in 
each  application: 

(1)  General  description  of  overall 
system  fecilities,  operations  and 
services;  • 

(2)  If  applicable,  the  feeder  link  and 
inter-satellite  service  frequencies 
requested  for  the^satdlite,  together  with 
any  demonstration  otherwise  required 
by  this  chapter  for  use  of  those 
firequencies  (see,  e.g.,  §§  25.203(j)  and 
(k)): 

(3)  Predicted  space  station  antenna 
gain  contour(s)  for  each  transmit  and 
each  receive  antenna  beam  and  nominal 
orbital  location  requested.  These 
contour(s)  should  be  plotted  on  an  area 
map  at  2  dB  intervals  down  to  10  dB 
below  the  peak  value  of  the  parameter 
and  at  5  dB  intervals  between  10  dB  and 
20  dB  below  the  peak  values,  with  the 
peak  value  and  sense  of  polarization 
clearly  specified  on  each  plotted 
contour.  For  applications  for 
geostationary  orbit  satellites,  this 
information  must  be  provided  in  the  .gxt 
format. 

(4)  A  description  of  the  types  of 
services  to  be  provided,  and  the  areas  to 
be  served,  including  a  description  of  the 

.  transmission  characteristics  and 
performance  objectives  for  each  type  of 
proposed  service,  details  of  the  link 
noise  budget,  typical  or  baseline  earth 
station  parameters,  modulation 
parameters,  and  overall  link 
performance  analysis  (including  an 
analysis  of  the  effects  of  each 
contributing  noise  and  interference 
source); 

(5)  Calculation  of  power  flux  density 
levels  within  each  coverage  area  and  of 
the  energy  dispersal,  if  any,  needed  for 
compliance  with  §  25.208;  Calcidation 
of  power  flux  density  levels  within  each 
coverage  area  and  of  the  energy 
dispersal,  if  any,  needed  for  compliance 
with  §  25.208,  for  angles  of  arrival  other 
than  5°,  10°,  15°,  20°,  and  25°  above  the 
horizontal. 

(6)  Public  interest  considerations  in 
support  of  grant; 

(7)  Applications  for  authorizations  for 
fixed-satellite  spac6sStations  shall  also 
include  the  informauon  specified  in 
§25.140; 

(8)  Applications  for  authorizations  in 
the  Mobile-Satellite  Service  in  the 
1545-1559/1646.5-1660.5  MHz 
frequency  bands  shall  also  provide  all 
information  necessary  to  comply  with 
the  policies  and  procedm-es  set  forth  in 
Riiles  and  Policies  Pertaining  to  the  Use 
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of  Radi|>  Frequencies  in  a  Land  Mobile 
Satellite  Service,  2  FCC  Red  485  (1987) 
(Availa  )le  at  address  in  §  0.445  of  this 
chapter ); 

(9)  A  (plications  to  license  multiple 
space  s  ation  systems  in  the  non-voice, 
non-gee  stationary  mobile-satellite 
service  inder  blanket  operating 
authoril  y  shall  also  provide  all 
informs  tion  specified  in  §  25.142;  and 

(10)  i'  pplications  for  authorizations  in 
the  1.6/  >.4  GHz  Mobile-Satellite  Service 
shall  all  o  provide  all  information 
specified  in  §25.143. 

(11)  li  I  addition  to  a  statement  of 
whethei  the  space  station  is  to  be 
operatei :  on  a  common  carrier  basis,  or 
whethei  non-common  carrier 
transact  ons  are  proposed,  as  specified 
in  paraj  raph  (c)(ll)  of  this  section, 
satellite^  applications  in  the  Direct 
Broadcast  Satellite  service  must  provide 
a  clear  and  detailed  statement  of 
whethei  the  space  station  is  to  be 
operate<  on  a  broadcast  or  non- 
broadca  it  basis. 

(12)  Applications  for  authorizations  in 
the  non-  geostationary  satellite  orbit 
fixed-sa  ellite  service  (NGSO  FSS)  in  the 
bands  11 1.7  GHz  to  14.5  GHz  shall  also 

•■provide  all  information  specified  in 
§25.146 

(13)  F  )r  satellite  applications  in  the 
Direct  B  oadcast  Satellite  service,  if  the 
propose^  system's  technical 
characteristics  differ  from  those  >- 
specifiec  I  in  the  Appendix  30  BSS  Plans, 
the  App  mdix  30A  feeder  link  Plans, 
Annex  5  to  Appendix  30  or  Annex  3  to 
Append  x  30A,  each  applicant  shall 
provide: 

(i)  Th«  information  requested  in 
Append  x  4  of  the  ITU's  Radio 
Regulati  )ns.  Further,  applicants  shall 
provide  sufficient  technical  showing 
that  the  proposed  system  could  operate 
satisfactorily  if  all  assignments  in  the 
BSS  and  feeder  link  Plans  were 
implem^ted. 

(ii)  Ailalyses  of  the  proposed  system 
with  respect  to  the  limits  in  Annex  1  to 
Appendices  30  and  30A. 

(e)  Applicants  requesting  authority  to 
launch  amd  operate  a  system  comprised 
of  techn^ally  identical,  non- 
geostatic  nary  satellite  orbit  space 
stations  nay  file  a  single  "blanket" 
applicat  on  containing  the  information 
specifiec  in  paragraphs  (c)  and  (d)  of 
this  sect  on  for  each  representative 
space  sti  tion. 

■  5.  Am«  nd  §  25.115  by  revising 
paragraph  (a)  to  read  as  follows: 

§25.115  I  Application  for  earth  Station 
autttorizapons. 

(a)  Tnmsmitting  earth  stations.  Except 
as  provided  under  §  25.113(b)  of  this 
Chapter,  jCommission  authorization 


must  be  obtained  for  authority  to 
construct  and/or  operate  a  transmitting 
earth  station.  Applications  shall  be  filed 
on  FCC  Form  312,  Main  Form  and 
Schedule  B,  and  include  the 
information  specified  in  §  25.130. 

(1)  Applications  for  transmitting  earth 
station  facilities  must  be  filed 
electronically  through  the  International 
Bureau  Filing  System  (IBFS)  in  all  cases 
where  the  earth  station: 

(i)  Will  transmit  in  the  3700-4200 
MHz  and  5925-6425  MHz  band,  and/or 
the  11.7-12.2  GHz  and  14.0-14.5  GHz 
band,  and 

(ii)  Will  meet  all  the  applicable 
technical  specifications  set  forth  in  this 
part. 

(2)  Applications  for  other  earth  station 
applications  are  permitted  but  not 
required  to  be  filed  electronically.  Any 
party  choosing  to  file  an  earth  station 
appUcation  electronically  must  file  in 
accordance  witli  the  pleading 
limitations,  periods  and  other 
applicable  provisions  of  §§  1.41  through 
1.52  of  this  chapter; 
***** 

■  6.  Amend  §  25.117  by  revising 
paragraphs  (a)  and  (c),  and  removing  and 
reserving  paragraphs  (b)  and  (e),  to  read 
as  follows: 

§25.117    Modification  of  stationlicense. 

(a)  Except  as  provided  for  in  §  25.118 
(Modifications  not  requiring  prior 
authorization),  no  modification  of  a 
radio  station  governed  by  this  part 
which  affects  the  parameters  or  terms     - 
and  conditions  of  the  station 
authorization  shall  be  made  except 
upon  application  to  and  grant  of  such 
application  by  the  Commission. 
***** 

(c)  Applications  for  modification  of 
earth  station  authorizations  shall  be 
submitted  on  FCC  Form  312,  Main  Form 
and  Schedule  B.  Applications  for 
modification  of  space  station 
authorizations  shall  be  submitted  on 
FCC  Form  312,  Main  Form  and 
Schedule  S.  In  addition,  any  application 
for  modification  of  authorization  to 
extend  a  required  date  of  completion,  as 
set  forth  in'§  25.133  for  earth  station 
authorization  or  §  25.164  for  space 
stations,  or  included  as  a  contUtion  of 
any  earth  station  or  space  station 
authorization/must  include  a  verified 
statement  from  the  applicant: 

(1)  That  states  the  additional  time  is 
required  due  to  unforeseeable 
circumstances  beyond  the  applicant's 
control,  describes  these  circumstances 
with  specificity,  and  justifies  the  precise 
extension  period  requested;  or 

(2)  That  states  there  are  unique  and     '^ 
overriding  public  interest  concerns  that 
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justify  an  extension,  identifies  these 
interests  and  justifies  a  precise 
extension  period. 

****** 

■  7.  Amend  §  25.118  by  revising 
paragraphs  (a)  and  (b)  and  removing  and 
reserving  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  25.1 1 8    Modifications  not  requiring  prior 
authorization. 

(a)  Earth  station  license 
modifications,  notification  required. 
Authorized  earth  station  operators  may 
make  the  following  modifications  to 
their  licenses  without  prior  Commission 
authorization,  provided  that  the 
operators  notify  the  Commission,  using 
FCC  Form  312  and  Schedule  B,  within 
30  days  of  the  modification; 

(l^Licensees  may  make  changes  to 
their  authorized  earth  stations  without 
obtaining  prior  Commission 
authorization,  provided  that  they  have 
complied  with  all  applicable  frequency 
coordination  procedures  in  accordance 
with  §  25.251,  and  the  modification 
does  not  involve: 

(i)  An  increase  in  EIRP  or  EIRP 
density  (both  main  lobe  and  side  lobe); 

(ii)  An  increase  in  transmitted  power; 

(iii)  A  change  in  coordinates  of  more 
than  1  second  in  latitude  or  longitude 
for  stations  operating  in  frequency 
bands  that  are  shared  with  terrestrial 
systems;  or 

(iv)  A  change  in  coordinates  of  10 
seconds  or  greater  in  latitude  or 
longitude  for  stations  operating  in 
frequency  bands  that  are  not  shared 
with  terrestrial  systems. 

(2)  Except  for  replacement  of 
equipment  where  the  new  equipment  is 
electrically  identical  to  the  existing 
equipment,  an  authorized  earth  station 
licensee  may  add,  change  or  replace 
transmitters  or  antenna  facilities 
without  prior  authorization,  provided: 

(i)  The  added,  changed,  or  replaced 
facilities  conform  to  §  25.209; 

(ii)  The  particulars  of  operations 
remain  unchanged; 

(iii)  Frequency  coordination  is  not 
required;  and 

(iv)  The  mciximiun  power  and  power 
density  delivered  into  any  antenna  at 
the  earth  station  site  shall  not  exceed 
the  values  calculated  by  subtracting  the 
maximum  antenna  gain  specified  in  the 
license  from  the  maximum  authorized 
e.i.r.p.  and  e.i.r.p.  density  values. 

(3)  Authorized  VSAT  earth  station 
operators  may  add  VSAT  remote 
terminals  without  prior  authorization, 
provided  that  they  have  complied  with 
all  applicable  frequency  coordination 
procedmes  in  accordance  with  §  25.251. 

(4)  A  licensee  providing  service  on  a 
private  carrier  basis  may  change  its 


operations  to  common  carrier  status 
without  obtaining  prior  Commission 
authorization.  The  licensee  must  notify 
the  Conunission  using  Form  312  within 
30  days  after  the  completed  change  to 
common  carrier  status. 

(5)  Earth  station  operators  may  change 
their  points  of  communication  without 
prior  authorization,  provided  that  the 
change  results  from  a  space  station 
license  modification  described  in 
paragraph  (e)  of  this  section,  and  the 
earth  station  operator  does  not  repoint 
its  antenna. 

(b)  Earth  station  license 
modifications,  notification  not  requited. 
Notwithstanding  paragraph  (a)(2)  of  this 
section,  equipment  in  an  authorized 
earth  station  may  be  replaced  without 
prior  authorization  and  without 
notifying  the  Conunission  if  the  new 
equipment  is  electrically  identical  to  the 
existing  equipment. 
***** 

■  8.  Amend  §  25.121  by  revising 
paragraph  (e)  to  read  as  follows: 

§25.121    License  term  and  renewals. 

***** 

(e)  Renewal  of  licenses.  Applications 
for  renewals  of  earth,  station  licenses 
must  be  submitted  on  FCC  Form  312R 
no  earlier  than  90  days,. and  no  later 
than  30  days,  before  the  expiration  date 
of  the  license.  Applications  for  space 
station  system  replacement 
authorization  for  non-geostationary  orbit 
satellites  shall  be  filed  no  earlier  than  90 
days,  and  no  later  than  30  days,  prior  to 
the  end  of  the  twelfth  year  of  the 
existing  license  term. 

■  9.  Amend  §  25.131  by  revising 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§  25.1 31    Filing  requiremento  for  receive- 
only  earth  stations. 

***** 

(h)  Registration  term:  Registrations  for 
receive-only  earth  stations  governed  by 
this  section  will  be  issued  for  a  period 
of  15  years  from  the  date  on  which  the 
application  was  filed.  Applications  for 
renewals  of  registrations  must  be 
submitted  on  FCC  Form  312R 
(Application  for  Renewal  of  Radio 
Station  License  in  Specified  Services) 
no  earlier  than  90  days  and  no  later  than 
30  days  before  the  expiration  date  of  the 
registration. 

(i)  Applications  for  modification  of 
license  or  registration  of  receive-only 
earth  stations  shall  be  made  in 
conformance  with  §§25.117  and  25.118. 
In  addition,  registrants  are  required  to 
notify  the  Commission  when  a  receive- 
only  earth  station  is  no  longer 
operational  or  when  it  has  not  been 


used  to  provide  any  service  during  any 
6-month  period. 


$25,141    [Removed] 

■  10.  Remove  §25.141. 

Subpart  H — [Removed  and  Reserved] 

■  11.  Part  25  is  amended  by  removing 
and  reserving  subpart  H. 

[FR  Doc.  03-28170  Filed  11-10-03;  8:45  am] 
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[CC  Docket  Nos.  01-338;  CC  Docket  No. 
96-98;  CC  Docket  No.  98-147;  FCC  03-36] 

Review  of  the  Section  251  Unbundling 
Obligations  of  Incumtient  Local 
Exchange  Carriers;  Implementation  of 
the  Local  Competition  Provisions  of 
the  Telecommunications  Act  of  1996; 
Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules,  which 
were  published  in  the  Federal  Register 
(68  FR  52276.  September  2,  2003).  The 
rules  established  a  new  standard  for 
determining  the  existence  of 
impairment  under  section  251(d)(2)  of 
the  Communications  Act  of  1934,  as 
amended,  set  forth  a  new  list  of 
unbundled  network  elements  (UNEs), 
and  created  a  specifically  defined  role 
for  the  states  in  the  imbundling  inquiry. 
DATES:  Effective  October  2.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Miller,  Attorney-Advisor, 
Wireline  Competition  Bureau,  at  (202) 
418-1580  or  via  the  Internet  at 
jmiller@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
September  2,  2003,  the  Federal  Register 
published  a  summary  of  the 
Commission's  Report  and  Order  and 
Order  on  Remand,  adopted  February  20, 
2003,  and  released  August  21,  2003, 
along  with  final  rules  adopted  by  the 
Commission.  This  document  corrects 
those  rules  by  replacing  portions  of 
§§  51.318(b)  through  51.319(d). 

Need  for  Correction 

1.  As  published,  the  final  rules 
contain  errors  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 
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List  of  Subiects  in  47  CFR  Part  51 

Interconnection,  Telecommunications 
carriers. 

■  1 .  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  Sections  1-5,  7,  201-05,  207- 
09,  218,  225-27,  251-54,  256,  271,  303(r), 
332,  48  Stat.  1070,  as  amended,  1077;  47 
U.S.C.  151-55,  157,  201-05,  207-09,  218, 
225-27,  251-54,  256,  271,  303(r),  332,  47 
U.S.C.  157  note,  unless  otherwise  noted. 

■  2.  Revise  paragraph  51.318(b) 
introductory  text  to  read  as  follows: 

S  51 .31 8    Eligibility  criteria  for  access  to 
certain  unbundled  networic  elements. 

***** 

(b)  An  incumbent  LEG  need  not 
provide  access  to  an  unbundled  DSl 
loop  in  combination,  or  commingled, 
with  a  dedicated  DSl  tremsport  or 
dedicated  DS3  transport  facility  or 
service,  or  to  an  imbimdled  DS3  loop  in 
combination,  or  commingled,  with  a 
dedicated  DS3  transport  facility  or 
service,  or  an  unbundled  dedicated  DSl 
transport  facility  in  combination,  or 
commingled,  with  an  xmbundled  DSl 
loop  or  a  DSl  channel  termination 
service,  or  to  an  unbundled  dedicated 
DS3  transport  facility  in  combination,  or 
commingled,  with  an  unbundled  DSl 
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loop  or  a  DSl  channel  termination 
service  or  to  an  unbimdled  DS3  loop  or 
a  DS3  caiannel  termination  service, 
xmless  the  requesting 
telecon  munications  carrier  certifies  that 
all  of  tl  e  following  conditions  are  met: 
*        *         *        * 

3.  Se<tion  51.319  is  amended  by 
revisinj  paragraphs  (a)(3)  introductory 
text,  (a   3)(i),  (d)(2)(iii)(A)(l)  and 
(d)(2)(iiti)(A)(2)  to  read  as  follows: 


§51.319 


requireifents. 

(a) 

(3) 

to-the- 


Fi  ->er-\ 


to-the-home  loops.  A  fibet- 
h  ome  loop  is  a  local  loop 
consist!  ag  entirely  of  fiber  optic  cable, ' 
dark  or  lit,  and  serving  an  end 
customer  premises. 

builds.  An  incumbent  LEG  is 
reqi  lired  to  provide 
nondisc  riminatory  access  to  a  fiber-to- 
loop  on  an  unbundled  basis 
incumbent  LEG  deploys  such 
an  end  user's  customer 
that  previously  has  not  been 
any  loop  facility. 


whethe 
user's 
(i)i^ 
not 


-hon  e 


the- 
when 
a  loop 
premise|s 
served 


tie 
to 


ly  i 


(d)* 
(2)* 
(iii) 


Specific  unbundling 


(A)*   *   * 

(1)  Local  switching  self-provisioning 
trigger.  To  satisfy  this  trigger,  a  state 
commission  must  find  that  three  or 
more  competing  providers  not  affiliated 
with  each  other  or  the  incumbent  LEG, 
including  intermodal  providers  of 
service  comparable  in  quality  to  that  of 
the  incumbent  LEG,  each  are  serving 
mass  market  customers  in  the  particular 
market  with  the  use  of  their  own  loc&l 
switches. 

(2)  Local  switching  competitive 
wholesale  facilities  trigger.  To  satisfy 
this  trigger,  a  state  commission  must 
find  that  two  or  more  competing 
providers  not  affiliated  with  each  other 
or  the  incumbent  LEG,  including 
intermodal  providers  of  service 
comparable  in  quality  to  that  of  the 
incumbent  LEG,  each  offer  wholesale 
local  switching  service  to  customers 
serving  DSO  capacity  loops  in  that    " 
market  using  their  own  switches. 
***** 

Federal  Communications  Conunission. 

Marlene  H.  Dortch,  -^ 

Secretary. 

[FR  Doc.  03-28243  Filed  11-10-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NE-4&-AD] 

RiN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-80C2  Series 
Turt>ofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
General  Electric  Company  (GE)  CF6- 
80C2  series  turhofan  engines.  This 
proposed  AD  would  require  replacing 
certain  high  pressure  turbine  (HPT) 
stage  1  disks  at  or  before  reaching  a  new 
reduced  life  cycle  limit.  This  proposed 
AD  is  prompted  by  an  updated  low- 
cycle-fatigue  (LCF)  analysis  of  the  HPT 
stage  1  disk.  We  are  proposing  this  AD 
to  prevent  LGF  cracking  and  failure  of 
the  HPT  stage  1  disk  due  to  exceeding 
the  life  limit,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  January  12, 
2004. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
46-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Curtis,  Aerospace  Engineer, 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Office  Park, 
Burlington,  MA  01803;  telephone  (781) 
238-7192;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-46-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmented,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  proposed  AD, 
we  will  sunmiarize  the  contact  and 
place  the  summary  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing,  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  docimrent  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  can  get  more 
information  about  plain  language  at 
http://www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

GE  has  completed  an  updated  LCF 
analysis  for  the  CF6-80C2A5F,  CF6- 
80C2B5F,  CF6-80C2B7F,  and  CF6- 
80C2D1F  HPT  stage  1  disks,  part 
niunbers  (P/Ns)  1531M84G10  and 
1531M84G12,  and  has  established  a  new 
reduced  life  cycle  limit  of  10,720  cycles- 
since-new  (CSN)  for  these  disks.  In 
January  2003,  the  FAA  became  aware  of 


GE's  in-process  analysis  and  material 
testing  of  HPT  stage  1  disks,  P/Ns 
1531M84G10  and  1531M84G12.  The 
FAA  approved  temporary  revisions 
(TRs)  to  Chapter  5,  Life  Limits,  of  the 
engine  manual  (EM),  to  incorporate 
revised  life  limits  for  these  disks  based 
on  initial  analytical  results.  The  original 
life  limit  of  13,200  CSN  for  these  disks 
was  last  published  in  EM  GEK  92451. 
Revision  57,  dated  March  1,  2003.  TRs 
05-0093  and  05-0094,  dated  May  15, 
2003,  revised  this  life  limit  from  13,200 
CSN  to  9.000  CSN.  The  FAA  chose  to 
wait  for  final  analytical  results  before 
taking  action  to  mandate  a  lower  life 
limit.  This  wait  was  possible  due  to  the 
young  age  of  the  affected  disks.  The 
high-cycle  disk  has  accumulated  fewer 
than  7,500  CSN  at  this  time,  which  is 
well  below  the  interim  limit  of  9,000 
CSN  and  the  final  mandated  limit.  The 
FAA  now  approves  GE's  final  analytical 
results  and  the  reduced  life  limit  of 
10,720  CSN.  GE  issued  TRs  05-0096 
and  05-0097  on  Jime  19,  2003  to  revise 
the  life  limits  section  of  the  EM  for  CF6- 
80C2A5F,  CF6-80C2B5F,  CF6- 
8DC2B7F,  and  CF6-80C2D1F  HPT  stage 
1  disks.  P/Ns  1531M84G10  and 
1531M84G12.  to  10.720  CSN.  Although 
interim  publications  of  the  EM  showed 
lower  life  limits  for  this  part,  those 
limits  were  not  mandated  by  an  AD. 
'  Therefore,  an  AD  is  now  required  to 
mandate  the  approved  10,720  CSN  life 
limit. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  Therefore,  we  are 
proposing  this  AD.  which  would  requise 
replacing  HPT  stage  1  disks,  P/Ns 
1531M84G10  and  1531M84G12  at  or 
before  reaching  a  new  reduced  life  cycle 
limit  of  10,720  CSN. 

Changes  to  14  CFR  Part  39— Efiect  on 
the  Proposed  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47998, 
July  22.  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
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is  included  in  14  CTH  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  about  526  CF6-80C2A5F, 
CF6-80C2B5F.  CF6-80C2B7F,  and  CF6- 
80C2D1F  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  208  engines  installed 
on  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The 
-  proposed  action  does  not  impose  any 
additional  labor  costs.  The  prorated  cost 
of  a  new  HPT  stage  1  disk  would  cost 
approximately  $43,306  per  engine. 
Based  on  these  figures,  and  on  the 
prorating  for  the  usage  of  the  HPT  stage 
1  disks,  the  cost  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$9,007,648. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  in^>act,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-46-AD"  in  your  request. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The-^uthority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701.       bilung  c4)E  49io-13-p 


2.  Tl:  B  FAA  amends  §  39.13  by  adding 
the  foUbuing  new  airworthiness 
directii  e: 

General  Electric  Company:  Docket  No.  2003- 
NE-  46- AD. 


Comments  Due  Date 

Federal  Aviation  Administration 
niust  receive  comments  on  this 
rwortlf  ness  directive  (AD)  action  by 
2004. 


AD  applies  to  General  Electric 
(GE)  CF6-80C2A5F,  CF6-80C2B5F. 
and  CF6-80C2D1F  turbofan 
«th  high  pressure  turbine  (HPT) 
,  part  numbers  (P/Ns) 
1M84G10  or  1531M84G12  installed, 
are  installed  on,  but  not 
Airbus  Industrie  A300  and  A330 
Boeing  747  and  767  series,  and 
Douglas  MI>-1 1  airplanes. 
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AD  was  prompted  by  an  updated 
-fatigue  (LCF)  analysis  of  the  HPT 
d  sk.  We  are  issuing  this  AD  to 
I  CF  cracking  and  failure  of  the  HPT 
disk  due  to  exceeding  the  life  limit, 

Id  result  in  an  uncontained  engine 
aqd  damage  to  the  airplane. 


are  responsible  for  having  the 
•(  quired  by  this  AD  performed  within 
iance  times  specified  unless  the 
already  been  done. 
HPT  stage  1  disks,  P/Ns 
1531M84JG10  and  1531M84G12,  at  or  before 
1  ccumulates  10,720  cycles-since- 


hivei 


the  effective  date  of  this  AD,  do 
any  HPT  stage  1  disk.  P/N 

or  1531M84G12,  that  exceeds 


GIN. 

Altemati  'e  Methods  of  Compliance 

(h)  The  Manager,  Engine  Certification 
Office,  hs  s  the  authority  to  approve 
alternativ  3  methods  of  compliance  for  this 
AD  if  req  lested  using  the  procediu-es  found 
inl4CFI  39.19. 

Material .  ncorporated  by  Reference 
(i)  Non  1. 

Related  Ii  formation 
(j)  Noni  . 

Issued  n  Burlington.  Massachusetts,  on 
Novembe  •  4,  2003. 
Peter  A.  1  /bite. 

Acting  Ml  nager.  Engine  and  Propeller 
Directora  e,  Aircraft  Certification  Service. 
[FR  Doc.  §3-28323  Filed  11-10-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2000-NM-65-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Model  500, 501, 550,  and  551  Airplanes 

AGENCY:  Federal  Aviation         ^     ' 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD);  applicable  to  certain  Cessna 
Model  500,  501,  550,  and  551  airplanes; 
that  would  have  required  inspection  of 
the  piston  housing  for  an  "SB" 
impression  stamp;  a  one-time  inspection 
of  the  brake  assembly  to  detect  cracked 
or  broken  brake  stator  disks;  and 
replacement  of  the  brake  assembly  with 
a  new  or  serviceable  assembly,  if 
necessary.  This  new  action  revises  the 
proposed  rule  by  eliminating  the 
inspection  of  the  brake  assembly  to 
determine  if  the  letters  "SB"  have  been 
impression-stamped  on  the  piston 
housing,  and,  instead,  requiring  a  one- 
time inspection  of  the  brake  stator  disks 
to  determine  to  what  change  level  they 
have  been  modified  (if  any),  and  follow- 
pn  actions  if  necessary.  This  new 
proposed  AD  would  also  require  that 
the  existing  markings  on  the  piston 
housing  of  certain  brake  assemblies  be 
eliminated.  The  actions  specified  by  this 
new  proposed  AD  are  intended  to 
prevent  wheel  lockups  that  may  be 
caused  by  cracked  or  broken  brake  stator 
disks  becoming  jammed  in  the  brake 
assembly  and  preventing  rotation.  Such 
jamming  of  the  brake  assembly  may 
result  in  reduced  directional  control  or 
braking  performance  during  landing. 
This  action  is  intended  to  address  the 
identified  tuisafe  condition. 
DATES:  Comments  must  be  received  by 
December  8,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
65-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
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nprmcominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Dockbt  No.  2000-NM-65-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Cessna  Aircraft  Co.,  P.O.  Box  7706, 
Wichita,  Kansas  67277.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hirt,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4156;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-65-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200Q-NM-65-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD);  applicable  to  certain 
Cessna  Model  500,  501,  550,  and  551 
airplanes;  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  September  7,  2000 
(65  FR  54182).  That  NPRM  would  have 
required  inspection  of  the  piston 
housing  for  an  "SB"  impression  stamp; 
a  one-time  inspection  of  the  brake 
assembly  to  detect  cracked  or  broken 
brake  stator  disks;  and  replacement  of 
the  brake  assembly  with  a  new  or 
serviceable  assembfy,  if  necessary.  That 
NPRM  was  prompted  by  several  reports 
of  wheel  lockups  that  appear  to  be 
caused  by  cracked  or  broken  brake  stator 
disks  becoming  jammed  in  the  brake 
assembly  and  preventing  rotation.  Such 
jamming  of  the  brake  assembly  may       < 
result  in  reduced  directional  control  or 
braking  performance  during  landing. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM, 
BFGoodrich  has  issued  Goodrich 
Service  Bulletins  2-1528-32-2  (for 
airplanes  equipped  with  BFGoodrich 
brake  assembly  part  niunber  (P/N)  2- 
1528-6)  and  2-1530-32-2  (for  airplanes 
equipped  with  BFGoodrich  brake 
assembly  P/N  2-1530-4),  both  Revision 
5,  both  dated  February  19,  2003.  {The 
original  NPRM  refers  to  BFGoodrich 
Service  Bulletins  2-1528-32-2  and  2- 
1530-32-2,  both  Revision  1,  both  dated 
February  3,  2000,  as  the  appropriate 
source  of  service  information  for  the 
actions  proposed  by  that  NPRM.) 
Revision  5  of  the  service  bulletins 
eliminates  the  inspection  of  the  brake 
assembly  to  determine  if  the  letters 
"SB"  have  been  impression-stamped  on 
the  piston  housing.  That  action  was 
described  in  earlier  revisions  of  the 
service  bulletins,  and  in  para^aph  (a)  of 
the  original  NPRM,  as  a  method  of 


determining  whether  it  was  necessary  to 
inspect  the  brake  stator  disks  for 
cracking.  Since  the  issuance  of  the 
original  NPRM,  it  has  been  determined 
that  "SB"  may  be  stamped  on  the  piston 
housing  of  certain  brake  assemblies 
having  stator  disks  that  must  be 
inspected  for  crackii^.  Thus,  it  is 
necessary  to  inspect  all  stator  disks 
installed  on  BFGoodrich  brake 
assemblies  having  P/N  2-1528-6  or  2- 
1530-4  to  determine  whether  they  are 
impression-stamped  with  "CHG  AI"  or 
with  a  change  letter  "B"  or  higher,  and 
to  inspect  for  cracking  of  subject  stator 
disks  and  replace  them  if  necesisary. 

Also  since  the  issuance  of  the  original 
NPRM,  BFGoodrich  has  issued  service 
bulletins  2-1528-32-3  (for  BFGoodrich 
brake  assembly  P/N  2-1528-6)  and  2- 
1530-32-3  (for  BFGoodrich  brake 
assembly  P/N  2-1530-4),  both  dated 
March  23,  2000.  Those  service  bulletins 
apply  to  BFGoodrich  brake  assemblies 
having  P/N  2-1528-6  or  2-1530-4  that 
are  used  as  spare  parts.  The  service 
bulletins  describe  procedures  for  an 
inspection  of  the  stator  disks  installed 
on  those  brake  assemblies  to  determine 
whether  they  are  impression-stamped 
with  "CHG  AI"  or  with  a  change  letter 
"B"  or  higher,  and  replacement  of 
subject  stator  disks  with  new  disks. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Dififerences  Between  Service  Bulletins 
and  Supplemental  NPRM 

This  supplemental  NPRM  differs  from 
the  service  bulletins  in  that  for  any 
stator  disk  not  stamped  with  "CHG  AI" 
or  "CHG  B"  or  a  hi^er  change  letter,  if 
the  piston  housing  is  impression- 
stamped  with  the  letters  "SB,"  this 
supplemental  NPRM  would  require  that 
the  existing  markings  on  the  piston 
housing  be  removed  by  stamping  "XX" 
over  the  letters  "SB."  Though  the 
service  bulletin  does  not  specify  this 
action,  we  find  that  it  is  necessary  to 
require  this  action  to  ensure  that  it  is 
evident  that  the  actions  jproposed  by 
this  supplemental  NPRM  have  been 
accomplished  on  the  affected  parts. 

This  supplemental  NPRM  also  differs 
from  the  service  bulletins  in  that  it 
would  require  accomplishing  an  initial 
inspection  to  determine  tlie  change 
letter  of  the  brake  stator  disks  within  50 
landings  or  90  days  after  the  effective 
date  of  this  AD,  whichever  occurs 'first. 
We  find  that  this  compliance  time  is 
consistent  with  that  proposed  in  the. 
original  NPRM  and  is  adequate  to 
ensure  the  continued  flight  safety  of  the 
affected  airplane  fleet.  For  any  stator 
disk  not  stamped  with- "CHG  AI"  or 
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"CHG  B"  or  a  higher  change  letter,  the 
compliance  time  for  theiietailed 
inspection^or  cracked  or  broken  stator 
disks  is  consistent  with  the  compliance 
time  given  in  the  service  bulletin  for 
those  actions. 

Comments  ^ 

Due  consideration  has  been  given  to 
the  comments  received  from  a  single 
commenter  in  response  to  the  original 
NPRM. 

Request  To  Clarify  Proposed 
Requirement 

The  commenter  requests  that  the  FAA 
revise  paragraph  (b)  of  the  original 
NPRM  to  specify  that  the  requirements 
of  that  paragraph  need  only  be 
accomplished  if  "SB"  is  not  impression- 
stamped  on  the  piston  housing.  The 
commenter  states  that  this  would 
provide  necessary  clarification. 

We  do  not  concur.  As  explained 
previously,  we  have  determined  that 
even  if  "SB"  is  impression-stamped  on 
the  piston  housing,  all  subject  brake 
assemblies  must  be  inspected  to  ensure 
that  all  stator  disks  are  impression- 
stamped  with  "CHG  AI"  or  with  a 
change  letter  "B"  or  higher.  We  have 
made  no  change  to  the  supplemental 
NPRM  in  this  regard,  other  than  the 
changes  associated  with  the  new  service 
information  described  previously. 

Request  To  Withdraw  NPRM 

The  commenter,  the  brake 
manufacturer,  believes  that  the  current 
inspection  criteria  and  fleet  compliance 
has  reasonably  addressed  the  issue  of 
broken  brake  stator  disks  and  that  the 
proposed  AD  is  not  required.  The 
commenter  makes  the  following 
statements  to  justify  its  request: 

•  A  reduction  in  the  repetitive 
interval  for  replacing  brakes  on 
airplanes  operated  in  the  most  severe 
conditions  appears  to  have  greatly 
reduced  the  occiurence  of  stator 
failures. 

•  Since  the  issuance  of  the 
BFGoodrich  service  bulletins  referenced 
in  the  original  NPRM,  the  commenter  is 
not  aware  of  any  additional  reports  of 
locked  wheels  caused  by  broken  brake 
stator  disks. 

•  Brakes  and  brake  stator  disks  in 
spares  inventories  have  been  addressed 
through  the  issuance  of  BFGoodrich 
Service  Bulletins  2-1528-32-3  and  2- 
1530-32-3. 

•  Operators  of  subject  airplanes  have 
been  briefed  about  the  problem  pf 
cracked  or  broken  brake  stator  disks. 

•  Cessna  reports  that  70  percent  of 
the  worldwide  fleet  of  affected  airplanes 
have  already  complied  with  the  actions 
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that  would  be  required  by  the  proposed 
AD.      1 

We  acknowledge  the  facts  presented 
by  the  commenter.  However,  we  do  not 
agree  tllat  it  is  appropriate  to  withdraw 
the  proposed  AD.  It  is  necessary  to  issue 
J  an  AD  fc  ensiure  that  all  affected 
airplanp  are  inspected  and  that  the 
necess^  corrective  actions  are 
accomplished  to  eliminate  the  unsafe 
conditii  )n.  In  addition,  issuance  of  an 
AD  als(  assists  us  in  meeting  oiu- 
obligati  an  to  advise  other  civil 
airwort  liness  authorities  of  unsafe 
conditii  ins  identified  in  products 
manufa  :tured  in  the  United  States,  in 
accordj  nee  with  various  bilateral 
airwort  liness  agreements  with  countries 
aroimd  the  world.  Therefore,  it  is  both 
warrant  sd  and  necessary  to  issue  this 
AD. 

Requesi  for  Information  on  Additional 
Inciden  ts 

The  c  Dmmenter  notes  that  it  is  aware 
of  3  rep  arts  of  a  locked  wheel  and  16 
reports  jf  broken  stator  disks.  The 
comma:  iter  asks  the  FAA  to  provide  it 
with  in:  ormation  on  additional  reports 
of  incid  snts  of  locked  wheels  resulting 
from  bn  >ken  brake  stator  disks. 

We  hi  ive  not  received  any  reports  of 
locked  1  i^heels  resulting  from  broken 
brake  st  itor  disks  other  than  those  noted 
by  the  c  ammenter.  We  have  made  no 
change  o  the  supplemental  NPRM  in 
this  regi  rd. 

Requesi  To  Revise  Cost  Impact 

The  c  )mmenter  requests  that  the  cost 
informa  ion  in  the  original  NPRM  be 
revised  o  reflect  exacSy  the  cost, 
informa  ion  provided  in  the  relevant 
BFGood  -ich  service  bulletins.  We  do  not 
concur,  t  is  our  practice  to  roimd  up 
work  he  ur  figures  to  a  whole  number, 
which  ii  how  we  arrived  at  the  work 
hour  est  imates  provided  in  the  original 
NPRM.  Ve  have  made  no  change  to  the 
supplen  ental  NPRM  in  this  regard. 

Explan^on  of  Additional  Change  to 
NPRM 
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of  the 
affected 
references 
airpl 
to" 
551 
NPRM. 


lane; 


'Cesa  ma 


clfu-ification  and  to  reflect  model 
in  the  most  recent  revision 
le  Certificate  Data  Sheet  for  the 
airplanes,  we  have  revised  all 
to  "Cessna  Model  500  series 
in  the  original  NPRM  to  refer 
Model  500,  501,  550,  and 
"  in  this  supplemental 


airp  anes 


Conclusion 

Since 
issued 
scope 

we  have  determined 
to  reope  i 


he  changes  related  to  the  newly 
&  irvice  information  expand  the 
oflthe  originally  proposed  rule, 
srmined  that  it  is  necessary 
the  comment  period  to 


provide  additional  opportunity  for 
public  comment. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AO 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  oui)AD 
system.  This  regulation  now  includes 
material  that  relates  to  altered  products, 
special  flight  permits,  and  alternative 
methods  of  compliance  (AMOCs). 
Because  we  have  now  included  Ais 
material  in  part  39,  only  the  office 
authorized  to  approve  AMOCs  is 
identified  in  each  individual  AD. 
Therefore,  in  this  supplemental  NPRM, 
we  have  removed  Note  1  and  paragraph 
(d)  and  revised  paragraph  (c)  of  the 
original  NPRM. 

Change  to  Labor  Rate  Estimate 

Since  the  issuance  of  the  original 
NPRM,  we  have  reviewed  the  figures  we 
have  used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  370  , 

airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  259 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  up  to  1  work  hour  per  airplane  to 
accomplish  the  proposed  inspection  if 
the  inspection  were  done  at  the  time  of 
a  tire  change  and  up  to  4  work  hours  per 
airplane  if  the  inspection  were  done  at 
a  different  time,  at  an  average  labor  rate 
of  $65  per  work  hoiu-.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$16,835,  or  $65  per  airplane,  for 
inspections  of  the  brake  assembly  done 
at  the  time  of  a  tire  change;  or  up  to 
$67,340,  or  $260  per  airplane,  for 
inspections  done  at  a  different  time. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would         , 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  tho. specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
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planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  die  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtciined  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

~       Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administiation  proposes  to  amend  part 

p  39  of  the  Federed  Aviation  Regulations 

,     (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Cessna  Airplane  Company:  Docket  2000- 

NM-65-AD. 

Applicability:  Model  500  and  501 
airplanes,  serial  numbers  0001  through  0689 
inclusive,  and  Model  550  and  551  airplanes, 
serial  numbers  0002  through  0733  inclusive; 
certificated  in  any  category;  equipped  with 
BFCoodiich  brake  assembly  part  number 
(P/N)  2-1528-6  or  2-1530-4. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  januning  of  the  wheel/tire 
assembly,  which  could  result  in  a  loss  of 
directional  control  or  braking  performance 
upon  landing,  accomplish  the  following: 


Inspection  of  Stator  Disks  for  Change  Letter 

(a)  Within  50  landings  or  90  days  after  the 
effective  date  of  this  AD,  whichever  is  first, 
inspect  the  stator  disks  on  the  brake  assembly 
to  determine  if  "CHG  AI"  or  "CHG  B"  or  a 
higher  change  letter  is  impression-stamped 
on  each  disk,  in  accordance  with  Goodrich 
Service  Bulletin  2-1528-32-2,  Revision  5 
(for  airplanes  equipped  with  BFGoodrich 
brake  assembly  P/N  2-1528-6),  or  Goodrich 
Service  Bulletin  2-1530-32-2,  Revision  5, 
(for  airplanes  equipped  with  BFGoodrich 
brake  assembly  P/N  2-1530-4),  both  dated 
February  19,  2003,  as  applicable.  If  both 
disks  are  stamped  with  "CHG  AI"  or  "CHG 
B"  or  a  higher  change  letter,  no  further  action 
is  required  by  this  paragraph.  Instead  of 
inspecting  the  stator  disks,  a  review  of 
airplane  maintenance  records  is  acceptable  if 
the  change  letter  of  the  stator  disks  can  be 
positively  determined  from  that  review. 

Inspection  for  Cracked  or  Broken  Stator 
Disks 

(b)  For  any  stator  disk  not  stamped  with 
"CHG  AI"  or  "CHG  B"  or  a  higher  change 
letter:  At  the  applicable  compliance  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  perform  a  detailed  inspection  for  cracked 
or  broken  stator  disks;  in  accordance  with 
Goodrich  Service  Bulletin  2-1528-32-2  (for 
airplanes  equipped  with  BFGoodrich  brake 
assembly  P/N  2-1528-6),  or  Goodrich 
Service  Bulletin  2-1530-32-2  (for  airplanes 
equipped  with  BFGoodrich  brake  assembly 
P/N  2-1530-4),  both  Revision  5,  both  dated 
February  19,  2003;  as  applicable. 

(1)  For  airplanes  that  use  thrust  reversers: 
Inspect  prior  to  the  accumulation  of  376  total 
landings  on  the  brake  assembly,  or  within  50 
landings  after  the  effective  date  of  this  AD, 
whichever  is  later. 

(2)  For  airplanes  that  do  not  use  thrust 
reversers:  Inspect  prior  to  the  accumulation 
of  200  total  landings  on  the  brake  assembly, 
or  within  25  landings  after  the  effective  date 
of  this  AD,  whichever  is  later. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly,  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

FoIIow-On  Actions  (No  Cracked  or  Broken 
Stator  Disk) 

(c)  If  no  cracked  or  broken  stator  disk  is 
foimd,  before  further  flight,  reassemble  the 
brake  assembly  and,  if  the  piston  bousing  is 
impression-stamped  with  the  letters  "SB," 
obliterate  the  existing  markings  on  the  piston 
housing  by  stamping  "XX"  over  the  letters 
"SB."  If  paragraph  E.(3)(a)  or  E.(3)(b),  as 
applicable,  of  Goodrich  Service  Bulletin  2- 
1528-32-2  (for  airplanes  equipped  with 
BFGoodrich  brake  assembly  P/N  2-1528-6), 
or  Goodrich  Service  Bulletin  2-1530-32-2 
(for  airplanes  equipped  with  BFGoodrich 
brake  assembly  P/N  2-1530-4),  both  Revision 
5,  both  dated  February  19,  2003;  as 


applicable;  specifies  repetitive  inspections, 
repeat  the  inspection  required  by  paragraph 
(b)  of  this  AD  at  intervals  not  to  exceed  those 
specified  in  the  service  bulletin,  until 
paragraph  (e)  of  this  AD  is  accomplished. 

Corrective  Action  (Cracked  or  Broken  Stator 
Disk) 

(d)  If  any  cracked  or  broken  stator  disk  is- 
found,  prior  to  further  flight,  replace  the 
brake  assembly  with  a  new  or  serviceable 
brake  assembly;  in  accordance  with  Goodrich 
Service  Bulletin  2-1528-32-2  (for  airplanes 
equipped  with  BFGoodrich  brake  assembly 
P/N  2-1528-6),  or  Goodrich  Service  Bulletin 
2-1530-32-2  (for  airplanes  equipped  with 
BFGoodrich  brake  assembly  P/N  2-1530-4), 
both  Revision  5,  both  dated  Februar>'  19, 
2003;  as  applicable.  If  repetitive  inspections 
are  required  per  paragraph  (c)  of  this  AD, 
such  replacement  terminates  those 
inspections. 

Replacement  of  Brake  Assembly 

(e)  When  the  brake  assembly  has 
accumulated  700  total  landings  since  its 
installation  or  within  50  landings  on  the 
airplane  after  the  effective  date  of  this  AD, 
whichever  is  later,  replace  the  brake 
assembly  with  a  new  or  serviceable  brake 
assembly;  in  accordance  with  Goodrich 
Service  Bulletin  2-1528-32-2  (for  airplanes 
equipped  with  BFGoodrich  brake  assembly 
P/N  2-1528-6),  or  Goodrich  Service  Bulletin 
2-1530-32-2  (for  airplanes  equipped  with 
BFGoodrich  brake  assembly  P/N  2-1530-4), 
both  Rexision  5,  both  dated  February  19, 
2003;  as  applicable.  If  repetitive  inspections 
are  required  per  paragraph  (c)  of  this  AD, 
such  replacement  terminates  those 
inspections. 

Parts  Installation 

(f)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  BFGoodrich  brake 
assembly  on  any  airplane  unless  it  has  been 
inspected  as  specified  in  paragraph  (f)(1)  or 
(f)(2)  of  this  AD,  and  found  to  be  fiee  of 
cracked  or  broken  stator  disks. 

(1)  For  BFGoodrich  brake  assembly  P/N  2- 
1528-6:  Brake  assembly  must  be  inspected  in 
accordance  vtrith  paragraphs  (a)  and  (b)  of  this 
AD,  as  applicable,  in  accordance  with  the 
service  information  specified  in  those 
paragraphs  or  BFGoodrich  Service  Bulletin 
2-1528-32-3,  dated  March  23,  2000. 

(2)  For  BFGoodrich  brake  assembly  P/N  2- 
1530-4:  Brake  assembly  must  be  inspected  in 
accordance  with  paragraphs  (a)  and  (b)  of  this 
AD,  as  applicable,  in  accordance  with  the 
service  information  specified  in  those 
paragraphs  or  BFGoodrich  Service  Bulletin 
2-1530-32-3,  dated  March  23,  2000. 

Alternative  Methods  of  Compliance 

(g)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 
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Issued  in  Ronton,  Washington,  on 
November  4,  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-28324  Filed  11-10-03;  8:45  am] 
MLLMQ  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

U  CFR  Part  39 

[Doclcet  No.  2001-NM-35»-AO] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  DC-10-10F, 
DC-10-15,  DC-10-30,  DC-10-30F  (KC- 
10A  and  KDC-10),  DC-10-40,  DC-10- 
40F,  MD-IQ-IOF,  MD-10-30F,  MD-11, 
and  MD-1 1 F  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRMJ. 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10.  DC-IQ-IOF,  DC-10-15.  DC-IO- 
30.  DC-10-30F  (KC-lOA  and  KDC^IO), 
'DC-10-40.  DC-10-40F.  MD-10-lOF, 
MD-10-30F,  MD-11,  and  MI>-11F 
airplanes.  This  proposal  would  require 
repetitive  operation  of  the  exterior 
emergency  door  handle  of  the  forward 
passenger  door  to  determine  if  binding 
exists  in  the  exterior  emergency  control 
handle  mechanism,  and  corrective 
action,  if  necessary.  This  action  is 
necessary  to  prevent  the  failure  of  the 
exterior  emergency  control  handle 
mechanism  of  the  forward  passenger 
door,  which  could  delay  an  emergency 
evacuation.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  29.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
35»-AD.  1601  Lind  Avenue..SW.. 
Kenton,  Washington  98055-4056. 
Cbmments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 


"Docket  No.  2001-NM-359-AD"  in  the 
subject  ine  and  need  not  be  submitted 
in  tripli  ;ate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  form  itted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  SI  (rvice  information  referenced  in 
the  proj  osed  rule  may  be  obtained  from 
Boeing  i  Commercial  Aircraft  Group, 
Long  Be  ach  Division,  3855  Lakewood 
Bouleva  rd,  Long  Beach,  California 
90846, 1  ittention:  Data  and  Service 
Manage]  nent,  Dept.  C1-L5A  (D800- 
0024).  1  his  information  may  be 
examine  d  at  the  FAA,  Transport 
Airplan  i  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at 
the  FA/1 ,  Los  Angeles  Aircraft 
Certificj  tion  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 


INFORMATION  CONTACT:  Ken 

Aerospace  Engineer,  Systems 
Equipment  Branch,  ANM-130L, 
Angeles  Aircraft  Certification 

Paramount  Boulevard, 
.  California  90712-4137; 
loije  (562)  627-5353;  fax  (562) 


Lcs 


FOR  FURTHER 

Sujishi, 

and 

FAA 

Office,  3|960 

Lakewood 

telephi 

627-521JD 

SUPPLEM  ENTARY  INFORMATION: 

Commei  ts  Invited 

Interei  ted  persons  are  invited  to 
participi  te  in  the  making  of  the 
propose!  I  rule  by  submitting  such 
written  <  ata,  views,  or  arguments  as 
they  ma;  ■  desire.  Communications  shall 
identify  he  Rules  Docket  number  and 
be  subm  tted  in  triplicate  to  the  address 
specifiet  above.  All  communications 
received  on  or  before  the  closing  date 
for  comi  lents,  specified  above,  will  be 
considei  jd  before  taking  action  on  the 
propose!  rule.  The  proposals  contained 
in  this  a(  tion  may  be  changed  in  light 
of  the  CO  tnments  received. 

Submi  t  comments  using  the  following 
format: 

•  Org!  nize  comments  issue-by-issue. 
For  exan  iple,  discuss  a  request  to 
change  t  le  compliance  time  and  a 
request  t  d  change  the  service  bulletin 
referenc(  <  as  two  separate  issues. 

•  For  I  sach  issue,  state  what  specific 
change  ti )  the  proposed  AD  is  being 
request©  1. 

•  Incli  ide  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comm  jnts  are  specifically  invited  on 
the  overs  11  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitte  i  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Ri  les  Docket  for  examination  by 
intereste  i  persons.  A  report 
summarizing  each  FAA-public  contact 
concern*  d  with  the  substance  of  this 
proposaljwill  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-359-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-359-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  the  exterior  emergency 
function  of  one  of  the  passenger  doors 
was  inoperative  on  a  McDonnell 
Douglas  Model  MD-11  airplane.  The 
exterior  emergency  door  handle  would 
not  move  and  activate  the  emergency 
function  of  the  forward  passenger  door. 
The  cause  was  revealed  to  be  six 
corroded  bearings  that  seized  in  the 
exterior  door  handle  mechanism.  This 
condition,  if  not  corrected,  could  result 
in  the  failure  of  the  exterior  emergency 
control  handle  mechanism  of  the 
forward  passenger  door,  which  could 
delay  an  emergency  evacuation. 

Similar  Models 

The  subject  area  on  certain 
McDonnell  Douglas  Model  DC-10-10, 
DC-10-lOF.  DC-10-15.  DC-10-30,  DC- 
10-30F  (KC-lOA  and  KDC-10),  DC-10- 
40.  DC-10-40F,  MD-10-lOF.  MD-IO-- 
30F.  and  MD-llF  airplanes  is  almost 
identical  to  that  on  the  affected  Model 
MD-11  airplanes.  Therefore,  all  of  these 
models  may  be  subject  to  the  same 
unsafe  condition. 

Other  Related  Rulemaking 

The  FAA  is  aware  of  a  similar  unsafe 
condition  on  the  mid.  overwing,  and  aft 
service  doors  on  certain  McDonnell 
Douglas  Model  DC-lO-10,  DC-10-lOF, 
DC-10-15,  DC-10-30,  DC-10-30F  (KC- 
lOA  and  KDC-10),  DC-10-40.  DC-10- 
40F,  MD-10-lOF,  MD-10-30F.  MD-11 
and  MD-llF  airplanes.  We  may 
consider  future  rulemaking  actions  to 
address  the  identified  unsd^e 
conditions. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDll-52-046.  Revision  02,  dated 
October  8.  2002  (for  Model  MD-11  and 
MD-llF  airplanes);  and  McDonnell 
Douglas  Service  Bulletin  DCl  0-52-221, 
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Revision  01,  dated  May  6,  2002  (for 
Model  DC-10-10,  DC-10-lOF,  DC-10- 
15.  DC-lD-30,  DC-10-30F  (KC-lOA 
and  KDC-10),  DC-10-40,  DC-lO-iOF, 
MD-IO-IOF,  and  MD-10-30F 
airplanes).  Both  service  bulletins 
describe  procedures  for  repetitive 
operation  of  the  exterior  emergency 
door  handle  of  the  forward  passenger 
door  to  determine  if  binding  exists  in 
the  exterior  emergency  control  handle 
mechanism,  and  corrective  action,  if 
necessary.  The  corrective  action  is 
replacing  the  six  bearings  in  the  exterior 
emergency  control  handle  mechanism  of 
the  forward  passenger  door  with 
bearings  made  from  corrosion  resistant 
materials.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletins 

Operators  should  note  that,  although 
the  service  bulletins  include  a 
procedure  to  replace  the  lower  torque 
shaft  bearings,  this  proposed  AD  does 
not  mandate  such  replacement. 
Replacement  of  the  lower  torque  shaft 
bearings  does  not  address  the  identified 
unsafe  condition  of  this  AD. 

Operators  should  also  note  that, 
although  the  service  bulletins  would 
require  the  replacement  of  seven 
bearings  in  the  exterior  emergency 
control  handle  mechanism,  this 
proposed  AD  would  require  the 
replacement  of  only  six  bearings.  The 
manufacturer  has  informed  the  FAA 
that  a  tj^jographical  error  was  made  in 
the  service  bulletin,  and  that  there  are 
only  six  bearings  that  need  to  be 
replaced  in  the  exterior  emergency 
control  handle  mechanism.  The 
manufacturer  is  planning  to  issue  a  new 
revision  of  the  service  bulletins  to 
indicate  this  change. 

Cost  Impact 

There  are  approximately  604 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
396  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  workpour 
per  airplane  to  accomplish  the  proposed 
repetitive  operation  of  the  exterior 


emergency  door  handle  of  the  forward 
passenger  door,  and  that  the  average 
labor  rate  is  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $25,740,  or  $65  per 
airplane,  per  operation. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  StatjfeQpn  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  und/er  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nvunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4ftU.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-359- 
AD. 

Applicability:  Model  MD-11  and  MD-llF 
airplanes:  as  listed  in  Boeing  Service  Bulletin 
MDll-52-046,  Revision  02.  dated  October  8, 
2002;  and  Model  DC-10-10,  DC-10-lOF, 
DC-10-15,  DC-10-30,  DC-10-30F  (KC-lOA 
and  KDC-IO).  DC-10-40,  DC-10-40F,  MD-  ■ 
10-lOF,  and  MD-1O-30F  airplanes;  as  listed 
in  Boeing  Service  Bulletin  DClO-52-221, 
Revision  01,  dated  May  6,  2002;  certificated 
in  any  category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  the  exterior 
emergency  control  handle  mechanism  of  the 
forward  passenger  door,  which  could  delay 
an  emergency  evacuation,  accomplish  the 
following: 

Note  1:  Where  there  are  differences 
between  the  referenced  service  bulletins  and 
the  AD,  the  AD  prevails. 

Initial  Operation 

(a)  Within  6,000  flight  hours  or  18  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Operate  the  exterior  emergency 
door  handle  of  the  forward  passenger  door  to 
determine  if  binding  exists  in  the  exterior 
emergency  control  handle  mechanism,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MDll-52-046,  Revision  02,  dated  October  8, 
2002  (for  Model  MD-11  and  MD-llF 
airplanes);  or  Boeing  Service  Bulletin  DClO- 
52-221,  Revision  01,  dated  May  6,  2002  (for 
Model  DC-10-10,  DC-10-lOF,  DG-10-15, 
DC-10-30,  DC-10-30F  (KC-lOA  and  KDC- 
IO),  DC-10-40,  DC-10--IOF,  MD-IO-IOF, 
and  MD-10-30F  airplanes):  as  applicable. 

Condition  1 — No  Binding 

(b)  If  there  is  no  binding  in  the  exterior 
emergency  control  handle  mechanism  during 
the  operation  required  by  paragraph  (a)  of 
this  AD:  Perform  the  action  in  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
MDll-52-046,  Revision  02,  dated  October  8. 
2002  (for  Model  MD-11  and  MD-llF 
airplanes);  or  Boeing  Service  Bulletin  DCIO- 
52-221,  Revision  01,  dated  May  6,  2002  (for 
Model  DC-10-10,  DC-10-lOF,  DC-10-15, 
DC-ia-30,  DC-10-30F  (KC-lOA  and  KDC- 
IO),  DC-10-40,  DC-10-40F,  MI>-10-10F, 
aind  MD-10-30F  airplanes);  as  applicable: 

(1)  Repeat  thfe  operation  of  the  exterior 
emergency  door  handle  of  the  forward 
passenger  door  thereafter  at  intervals  not  to 
exceed  6,000  flight  hours  or  18  months, 
whichever  occurs  later. 

(2)  Replace  the  six  bearings  in  the  exterior 
emergency  control  handle  mechanism  of  the 
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forward  passenger  door  with  bearings  made 
from  corrosion  resistant  materials. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Condition  2 — Binding 

(c)  If  there  is  binding  in  the  exterior 
emergency  control  handle  mechanism  during 
any  operation  required  by  paragraph  (a)  or 
(b)(1)  of  this  AD:  Before  further  flight,  replace 
the  six  bearings  in  the  exterior  emergency  - 
control  handle  mechanism  of  the  forward 
passenger  door  with  bearings  made  from 
corrosion  resistant  materials  in  accordance 
with  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  MDl  1-52-046, 
Revision  02,  dated  October  8,  2002  (for 
Model  MD-11  and  MD-llF  airplanes);  or 
Boeing  Service  Bulletin  DClO-52-221, 
Revision  01,  dated  May  6,  2002  (for  Model 
DC-lO-10,  DC-10-lOF,  DC-10-15,  DC-10- 
30.  DC-10-30F  (KC-lOA  andKDC-10),  DC- 
10-40,  DC-10-40F,  MD-10-lOF,  and  MD- 
10-30F  airplanes);  as  applicable. 
Accomplishment  of  the  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

.    Issued  in  Renton,  Washington,  on 
November  4,  2003. 

Kal«ie  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28325  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71   " 

[Dock0t  No.  FAA-2003-16120;  Airspace 
Dockat  No.  03-AEA-1 2] 

Proposed  Amendment  to  Class  E 
AlrsfMce;  Jamestown,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Jamestown,  NY.  The  development  of  a 
Standard  Instnmient  Approach 
Procedure  (SLAP)  based  on  area 
navigation  (RNAV)  to  serve  flights  into 
WCA  Hospital  Heliport  under 
Instrument  Flight  Rules  (IFR)  has  made 
this  proposal  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Groimd  Level  (ACL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 


on  aerc  nautical  charts  for  pilot 
referen  :e. 

DATES:  [k)mments  must  be  received  on 
or  befo  e  December  12,  2003. 

ADORES  5ES:  Send  comments  on  the 
proposi  il  to  the  Docket  Management 
System  U.S.  Department  of 
Transp  )rtation,  Room  Plaza  401,  40a 
Seventi  Street,  SW.,  Washington,  DC 
20590-  3001.  You  must  identify  the 
docket  lumber  FAA-2003-16120/ 
Airspa<  e  Docket  No.  03-AEA-12  at  the 
beginni  ag  of  your  comments.  You  may 
also  sul  imit  conunents  on  the  Internet  at 
http://c  ms.dot.gov. 

You  1  aay  review  the  public  docket 
contain  ing  the  proposal,  any  comments 
receive  I,  and  any  final  disposition  in 
person  n  the  Dockets  Office  between  9 
a.m.  an  1  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  3ffice  (telephone  1-800-647- 
5527)  is  on  the  plaza  level  of  the 
Departitent  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  ic  formal  docket  may  also  be 
examin  !d  during  normal  business  hours 
at  the  o  fice  of  the  Regional  Air  Traffic 
Divisioi  I,  Federal  Aviation 
Admini  stration.  Eastern  Region,  1 
Aviatio  i  Plaza,  Jamaica,  NY  ^1434- 
4809.  -  -^ 

FOR  FUrfTHER  INFORMATION  CONTACT:  Mr. 

Francis. T.  Jordan,  Jr.,  Airspace 
Specialfct,  Airspace  Branch,  AEA-520, 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica  NY  11434-4809,  telephone: 
(718) 5S 3-4521. 

SUPPLEI  ENTARY  INFORMATION: 

Commti  Its  Invited 

Interc  sted  parties  are  invited  to 
particip  ite  in  this  proposed  rulemaking 
by  subn  itting  such  written  data,  views, 
or  argui  lents  as  they  may  desire. 
Comme;  its  that  provide  die  factual  basis 
support  ng  the  views  and  suggestions 
present!  d  are  particularly  helpful  in 
develop  ing  reasoned  regulatory 
decisioi  s  on  the  proposal.  Comments 
are  spec  ifically  invited  on  the  overall 
regulate  ry,  economic,  environmental, 
and  ene  gy-related  aspects  of  the 
proposa  .  Communications  should 
identify'both  docket  numbers  and  be 
submitted  in  triplicate  to  the  address 
listed  al  ove.  Commenters  wishing  the 
FAA  to  icknowledge  receipt  of  their 
commei  ts  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stampec  postcard  on  which  the    -^ 
followir  g  statement  is  made: 
"Comm  snts  to  Docket  No.  FAA-2003- 
16120//  irspace  Docket  No.  03-AEA- 
12."  Th  I  postcard  will  be  date/time 
stampec  and  returned  to  Ihe  customer. 


Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  RecenUy 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://virww.faa.gov or  the 
Superintendent  of  Documents  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA's  Office 
of  Rulemaking,  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Jamestown,  NY.  The  development  of  a 
SLAP  to  serve  flights  operating  IFR  into 
WCA  Hospital  Heliport  make  this  action 
necessary.  Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SLAPs. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
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entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

list  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorit3c:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
September  16,  2003,  and  effective 
September  15,  2004,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  qirspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  E5  Jamestown,  NY  (Revised) 

Chautauqua  County/Jamestown  Airport, 
lamestown,  NY 
(Lat.  42°09'12''  N.,  long.  74°15'29'  W.) 
*WCA  Hospital  Heliport 

(Lat.  42°05'24"  N.,  long.  79°13'50"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.~6-mile 
radius  of  Chautauqua  County/)amestown 
Airport  and  within  2.2  miles  each  side  of  the 
Runway  31  extended  centerline  extending 
from  the  6.6-miIe  radius  to  7  miles  northwest 
of  the  runway  and  within  2.2  miles  each  side 
of  Runway  13  extended  centerline  extending 
from  the  6.6-mile  radius  to  7.9  miles 
southeast  of  the  runway  and  within  a  6-mile 
radius  of  WCA  Hospital  Heliport. 


Issued  in  Jamaica,  New  York,  on 
September  15,  2003. 

John  G.  McCartney, 

Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 

[FR  Doc.  03-28346  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Parts  740, 742, 748, 754,  and 
772 

[Docket  No.  030425102-3102-01] 

RIN  0694-AC20 

Mandatory  Use  of  Simplified  Network 
Application  Processing  System 

AGENCY:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Export  Administration 
Regulations  (EAR)  to  implement  a 
revised  version  of  the  Bureau  of 
Industry  and  Seciuity's  (BIS)  Simplified 
Network  Application  Processing 
(SNAP+)  system  (hereinafter,  the 
version  of  the  Bureau  of  Industry  and 
Security's  Simplified  Network 
Application  Processing  system  that 
currently  exists  shall  be  referred  to  as 
SNAP,  while  the  version  that  is 
proposed  in  this  rule  shall  be  referred  to 
as  SNAP-f).  This  proposed  rule  also 
would  mandate  use  of  SNAP-t-  for  all 
filings  of  Export  License  applications 
(except  Special  Comprehensive 
Licenses),  Reexport  Authorization 
requests.  Classification  requests, 
Encryption  Review  requests,  and 
License  Exception  AGR  notifications 
unless  BIS  authorizes  paper  filing  for  a 
particular  user  or  transaction.  The 
requirement  to  use  SNAP-h  also  would 
apply  to  any  documentation  reqviired  to 
be  submitted  with  applications,  requests 
or  notifications.  This  proposed  rule  also 
would  continue  some  provisions  of  the 
regulations  associated  with  SNAP  and 
other  electronic  filing  systems  that  BIS 
has  used  in  the  past  until  a  SNAP  user's 
accoimt  is  converted  to  SNAP+. 
Examples  of  these  provisions  include 
the  requirements  imposed  on  companies 
and  individuals  to  protect  the  integrity 
of  identification  numbers.  Other 
provisions,  such  as  the  requirement  to 
maintain  a  log  of  submissions  filed 
before  being  converted  to  SNAP+  would 
continue  in  effect  even  after  an  existing 
user  is  converted  to  SNAP+  for  the 
period  of  time  specified  by  Part  762  of 
the  regidations.  This  proposed  rule  also 
would  amend  the  EAR  to  require  that 
requests  for  advisory  opinions  include 
the  Export  Control  Classification 
Number  of  the  item(s)  at  issue,  to 
require  item  Classification  Requests 
include  a  recommended  ECCN,  to 
replace  some  address  listings  in  the 
regulations  with  references  to  BIS  forms 
that  contain  those  addresses,  and  to 


correct  some  omissions,  misstatements 
and  t}'pographical  errors. 
DATES:  Comments  must  be  received  by 
January  12,  2004. 

ADDRESSES:  Written  comments  should 
be  e-mailed  to:  rpd@bis.doc.gov,  faxed 
to  202-482-3355,  or  mailed  or  delivered 
to  Regulatory  Policy  Division,  Office  of 
Exporter  Services,  Bureau  of  Industry 
and  Secimty,  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Room  2705,  Washington,  DC  20230. 
Reference  Regulatory  Identification 
Number  0694-AC20  in  all  comments. 

FOR  FURTHER  INFOiMdATION  CONTACT:  For 

information  concerning  SNAP+,  contact 
George  Ipock,  Office  of  Administration: 
e-mail  gipock@bis.doc.gov,  telephone: 
(202)  482-5469.  For  information 
concerning  other  matters  raised  by  this 
proposed  rule,  contact  William  Arvin, 
Office  of  Exporter  Services:  e-mail 
warvin@bis.doc.gov,  telephone  (202) 
482-2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Industry  and  Security   • 
(BIS)  administers  export  license, 
notification,  and  reporting  requirements 
for  a  number  of  export  and  reexport 
transactions  based  on  the  natiu^  of  the 
item  being  exported  or  reexported,  its 
intended  destination,  the  end-user,  and 
the  end-use.  In  addition,  BIS  provides 
advice  to  persons  concerning  the 
classification  of  items  that  may  be 
subject  to  the  Export  Administration 
Regulations  and  advisory  opinions 
regarding  the  applicability  of  the  Export 
Administration  Regulations  to  particular 
transactions.  The  public  obtains  all  of 
these  services,  except  advisory 
opinions,  by  submitting  a  paper  form  or 
by  submitting  the  information 
electronically,  either  through  the  SNAP 
system  or  thiough  one  of  several 
systems  maintained  by  private  vendors. " 
Recently,  a  majority  of  the  submissions 
for  which  an  electronic  vehicle  is 
available  have  been  submitted 
electronically.  Heretofore,  the  electronic 
submission  vehicles  have  not  provided 
for  electronic  submission  of  supporting 
dociunents  or  other  documents  that 
relate  to  an  application,  request,  or 
report.  SNAP+  would  permit 
submissions  via  the  World  Wide  Web 
using  a  Web  browser  and  would  have 
the  capability  to  "attach"  images  (as 
PDF  files)  of  related  documents  to 
applications  or  requests.  It  would  also 
incorporate  security  features  that  were 
not  available  when  electronic  filing  of 
export  license  applications  began  in  the  ' 
mid  1980s.  Accordingly,  BIS  is 
proposing  to  amend  die  Export 
Administration  Regulations  to  require 
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that  all  export  license  applications 
(except  Special  Comprehensive 
Licenses),  reexport  license  applications. 
Classification  Requests,  encryption 
review  requests,  and  notifications  prior 
to  shipments  of  food  and  agricultural 
commodities  to  Cuba  under  License 
Exception  AGR,  along  with  any 
supporting  or  related  dociunents  be 
.submitted  via  SNAP+.  Any  supporting 
-or  related  documents  attached  to  the 
submission  would  have  to  be  in  PDF 
format  and,  if  they  contain  text,  would 
have  to  be  text  searchable.  BIS  would 
consider  requests  for  exceptions  to  the 
mandatory  electronic  filing  rule  and 
grant  them  in  the  following 
circumstances: 

•  A  filer  who  has  made  no  more  than 
three  submissions  to  BIS  in  the 
preceding  twelve  months; 

•  A  filer  who  lacks  access  to  the 
hitemet; 

•  BIS  has  rejected  the  filer's  request 
or  revoked  its  eligibility  to  file 
electronically; 

•  BIS  has  requested  that  the  filer 
submit  a  paper  document  for  a 
particular  transaction;  or  _^ 

•  BIS  determines  that  urgent         ^ 
circumstances  or  circumstances  beyond 
the  filer's  control  require  allowing  paper 
filing  in  a  particular  case. 

BIS  is  aware  of  the  possibility  that 
some  applicants  might  have  to  acquire 
certain  hardware  or  software  to  be  able 
to  comply  v«th  this  proposed  rule.  BIS 
also  is  aware  that  current  electronic 
filers  who  use  systems  other  than  SNAP 
would  have  to  begin  using  SNAP+  (or 
have  an  authorized  agent  acting  on  their 
behalf  use  SNAP+)  in  order  to  comply 
with  this  proposed  rule  imless  one  of 
the  foregoing  exceptions  applies.  BIS  is 
interested  in  comments  that  address  the 
benefits  and  burdens  associated  with 
these  requirements. 

SNAP+  would  eliminate  the 
registration  of  individual  users  by  paper 
communication  with  BIS.  Instead,  a 
person  may  begin  the  registration 
process  on  behalf  of  himself  or  herself 
or  may  register  an  entity  such  as  a 
corporation  online.  That  person  would 
be  required  to  provide  the  following 
information  concerning  the  SNAP+ 
applicant: 

•  Name  of  SNAP+  applicant; 

•  Address  of  SNAP+  applicant; 

•  "Ch^anization  Type,"  whether  the 
SNAP+  applicant  is  an  individual  or  an 
entity  other  than  an  individual; 

•  Its  "Employee  Identification 
Number"  if  the  SNAP+  applicant  is  not 
an  individual  and  is  located  in  the 
United  States; 

•  The  name,  telephone  number,  and 
e-mail  address  of  the  SNAP+  applicant's 
"designated  official;"  and 
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•  Th  ( name,  telephone  number,  and 
e-mail  Address  of  the  SNAP+  applicant's 
initial  Organization  administrator. 

The  3NAP+  system  would  then 
generate  a  paper  dociunent  called  an 
electro4ic  submission  certification, 
which  ^plains  the  major 
responsBbilities  of  SNAP+  users,  for  the 
designa  :ed  official  to  sign  and  submit  to 
BIS.  Bli  would  notify  the  designated 
official  jy  e-mail  of  its  approval  or 
rejectio:  i  of  the  application  to  use 
SNAP+, 

BIS  is  also  proposing  to  convert 
"existing  SNAP  users  to  SNAP+  through 
the  foll(  iwing  process.  BIS  would  send 
a  letter  o  each  existing  SNAP  user 
informii  ig  it  of  the  date  on  which  it  will 
be  conv  srted  to  the  new  system.  The 
letter  w  11  also  inform  the  existing  SNAP 
user  tha  t  a  person  who  knows  the 
existing  user's  current  SNAP  company 
identifi(  ation  number  must  log  onto  the 
system  o  provide  the  name  and  contact 
informa  ion  of  the  individuals  who  the 
existing  user  determines  will  be 
Organiz  ition  Administrator  and 
Designa  ed  Official  in  the  SNAP+ 
system.  Existing  SNAP  users  will  not  be 
able  to  \  se  SNAP  on  or  after  the 
convers  on  date  until  this  step  is  taken. 
In  addit  on,  the  letter  will  describe  the 
roles  of  he  Organization  Administrator 
and  Cer  ifiers,  as  set  forth  below.  BIS 
anticipa  tes  that  it  wilLnot  convert  all  of 
the  exis  ing  SNAP  users  to  SNAP+  at 
the  sam  ( time  and  that  the  conversion 
process  may  take  several  months 
starting  an  the  day  that  SNAP+  is 
implemi  snted. 

SNAP  -I-  would  also  create  some  new 
roles  wi  h  specific  responsibilities  in 
the  SNil  P+  system.  Those  roles,  which 
apply  to  both  new  SNAP+  users  and  to 
existing  SNAP  users  when  they  are 
converts  d  to  the  SNAP+  system  by  BIS 
would  h  3: 

•  SN>  iP+  Applicant.  The  entity  or 
individual  that  applies  to  use  SNAP+  to 
submit  (  ocuments  to  BIS. 

•  SNi  JP+  User.  The  individual  or 
entity  tl  at  has  been  authorized  to 
submit  <  ocuments  via  SNAP+. 

•  Des  gnated  Official.  The  individual 
who  exe  cutes,  on  behalf  of  the  SNAP+ 
applicai  t,  the  application  to  use  the 
SNAP+  System. 

•  Org  uiization  Administrator.  An 
individi  al  who  can  enable  other  people 
to  use  tl  e  SNAP+  system  on  a  particular 
SNAP+  iser's  behalf  and  who  can 
assign  r(  les  to,  remove  roles  from,  or 
eliminat  3  all  access  to  SNAP+  for  those 
people. '  'hose  roles  include  additional 
organiza  tion  administrators  (who  can  do 
all  of  th<  tasks  that  the  initial 
organiza  tion  administrator  can  do),  as 
weU  as  ( ertifiers,  stagers  and  viewers. 


•  Certifier.  An  individual  who  can 
submit  to  BIS,  on  behalf  of  a  SNAP+ 
user,  any  type  of  submission  that  is 
available  via  the  SNAP+  system  at  the 
time  of  submission,  even  if  that  type  of 
submission  was  not  available  at  the  time 
that  he/she  became  a  certifier,  and  who 
can  make  representations  to  BIS,  on  the 
SNAP+  user's  behalf,  as  to  the  truth, 
accuracy  and  completeness  of  that 
submission.  BIS  will  treat  submissions 
made  in  the  SNAP+  system  by  any  of 
the  SNAP+  user's  certifiers  as 
representations  by  the  SNAP+  user  to 
the  United  States  Government  until  the 
certifier's  role  is  terminated  in  the 
SNAP+  system  by  one  of  SNAP+  user's 
organizationadministrators  or  by  BIS. 

•  Stager.  An  individual  who  can  enter 
information  and  documents  into  the 
SNAP+  system  on  behalf  of  a  SNAP+ 
User  for  submission  to  BIS  by  a  certifier. 

•  Viewer.  An  individual  who  is  able 
to  view  information  and  dociunents  in 
the  SNAP+  system,  but  is  unable  to 
enter,  modify  or  certify  any  information 
or  documents. 

•  Agents.  An  individual  or  entity  who 
submits  dociunents  via  SNAP+  for 
another  party.  An  agent  would  be 
required  to  notify  BIS  immediately  if  his 
authority  to  do  so  is  terminated.  This 
provision  is  needed  so  that  BIS  can 
terminate  any  access  that  the  agent 
would  have  in  the  SNAP+  system  to 
information  about  a  former  client  that  is 
protected  from  disclosure  by  the 
confidentiality  provisions  of  the  Export 
Administration  Act.  Within  the  SNAP+ 
system,  such  agents  are  referred  to  as 
"third  parties." 

BIS  is  also  proposing  to  eliminate 
some  obsolete,  redundant  or  incorrect 
references  in  Part  748  of  the  Export 
Administration  Regulations,  eliminate 
an  inconsistency,  add  information  that 
had  been  omitted  and  replace  some 
addresses  listed  in  the  regulations  with 
references  to  BIS  forms  containing  those 
addresses. 

This  proposed  rule  would  make  the 
following  specific  amendments  to  the 
Export  Administration  Regulations. 

In  part  740,  §  740.17(d)(1)  would  be 
amended  to  make  clear  that  review 
requests  for  License  Exception  ENC 
must  be  filed  via  SNAP+  unless  BIS 
authorizes  use  of  the  paper  form  BIS- 
748P,  that  documents  submitted  in 
connection  with  SNAP+  submissions 
must  be  in  "PDF"  format  and.  if  they 
contain  text,  must  be  text  searchable. 
The  reference  to  §  748.2(c)  for  the 
addresses  for  submitting  license 
applications  would  be  replaced  with  a 
reference  to  the  addresses  preprinted  on 
the  form.  Section  740.18(c)(2)  would  be 
amended  to  replace  language  that  makes 
use  of  electronic  filing  optional  with 
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language  that  makes  use  of  SNAP+ 
mandatory  unless  BIS  has  approved  the 
applicant  for  paper  filing,  that 
documents  submitted  in  connection 
with  SNAP+submissions  must  be  in 
"PDF"  format  and,  if  they  contain  text, 
must  be  text  searchable.  Language 
referring  to  block  numbers  onthe  form 
would  be  replaced  by  names  of  blocks 
or  fields  because  SNAP+  does  not  use 
block  numbers. 

In  part  742.  §  742.15(b)(2)(i)  would  be 
amended  to  make  clear  that  SNAP+ 
must  be  used  for  requests  to  review 
encryption  items  exceeding  64  bit  key 
length  for  mass  market  status  and  to 
replace  the  reference  to  §  748.2(c)  for  the 
addresses  for  submitting  license 
applications  with  a  reference  to  the 
addresses  preprinted  on  the  form. 
Supplement  No.  6  to  part  742  would  be 
amended  by  having  its  introductory 
paragraph  revised  to  replace  language 
that  makes  use  of  electronic  filing 
optional  with  language  that  makes  use 
of  SNAP+  mandatory  imless  BIS  has 
approved  the  applicant  for  paper  filing. 
Provisions  regarding  use  of  couriers  or 
fax  for  paper  documents  related  to 
electronic  applications  would  also  be 
removed  because  the  new  SNAP+ 
system  will  provide  for  "attachment"  of 
electroiyc  images  of  such  docimients  to 
filings. 

In  part  748,  §§  748.1,  748.2,  748.3, 
748.4,  748.5,  748.6.  748.7,  748.9.  748.10, 
748.11,  748.12,  748.14,  Supplement  No. 
1,  and  Supplement  No.  2  would  be 
amended  as  follows. 

Section  748.1,  paragraph  (a)  would  be 
amended  to  reverse  the  order  in  which 
paper  and  electronic  submissions  are 
mentioned  to  emphasize  electronic 
submissions.  It  would  also  be  amended 
to  add  encryption  review  requests  and 
license  exception  notifications  to  the 
listing  of  submission  to  which  part  748 
applies.  The  last  sentence  of  this 
paragraph  would  also  be  removed 
because  it  is  superfluous.  Two  new 
paragraphs  (d)  and  (e)  would  be  added. 
Paragraph-(d)  would  make  use  of 
SNAP+  itiandatory  for  all  license 
applications  (except  Special 
Comprehensive  Licenses),  Classification 
Requests,  Encryption  Review  requests, 
and  License  Exception  AGR 
notifications  unless  BIS  authorizes 
paper  filing.  Paragraph  (e)  would 
establish  the  groimds  under  which  BIS 
would  grant  authorization  to  use  paper 
filing,  the  procedures  for  requesting 
authorization  to  use  paper  filing  and  the 
method  by  which  BIS  would  notify  a 
party  of  its  decision.  The  proposed 
grounds  justifying  paper  filing  are:  three 
or  fewer  filings  in  the  preceding  12 
months,  lack  of  access  to  the  Internet, 
rejection  or  revocation  of  electronic 


filing  authorization  by  BIS,  request  by 
BIS  that  a  filing  for  a  particidar 
transaction  be  submitted  on  paper,  and 
when  BIS  determines  that  urgent 
circumstances  or  circumstances  beyond 
the  filer's  control  require  paper  filing  in 
a  particular  instance. 

Section  748.2  paragraph  (c)  would  be 
amended  by  changing  the  first  word 
fi-om  "AH"  to  "Paper"  because  it 
provides  the  mailing  address  for  paper 
applications  and  to  replace  the  listing  of 
the  addresses  to  which  paper 
applications  may  be  submitted  with  a 
reference  to  the  addresses  listed  on  the 
paper  forms. 

Section  748.3  would  be  amended  to 
revise  paragraph  (b)  to  make  electronic 
filing  via  SNAP+  mandatory  imless  BIS 
grants  an  exception  pursuant  to 
§  748.1(e)  and  to  replace  references  to 
block  numbers  on  the  paper  application 
form  with  names  or  by  describing  the 
information  that  must  be  provided  when 
seeking  a  Classification.  This  change  is 
needed  because  SNAP+  will  not  contain 
block  numbers.  The  proposal  would 
require  that  documents  submitted  in 
connection  with  a  Classification  Request 
be  submitted  in  "PDF"  format  and  be 
text  searchable,  if  they  contain  text.  It 
would  also  amend  paragraph  (b)  to 
replace  the  listing  of  addresses  to  which 
Classification  Requests  must  be  sent  to 
a  reference  to  the  addresses  on  the 
application  form.  Paragraph  (c)(2)(iii) 
would  be  amended  to  require  the 
requestor  to  provide  an  Export  Control 
Classification  Number  or  a  statement 
that  the  item  is  EAR99  for  all  Advisory 
Opinion  requests.  Classification 
Requests  will  be  clearly  designated  as 
such  and  evaluated  separately  from 
Advisory  Opinions.  BIS  will  not  provide 
both  a  Classification  and  an  Advisory 
Opinion  in  a  response  to  a  single 
request.  This  change  will  allow  BIS  to 
ensure  that  all  Classification  Requests 
are  properly  recorded  and  will  help 
promote  consistent  results  when 
evaluating  Classification  Requests. 

Section  748.4  would  be  amended  by 
revising  the  third  sentence  in  paragraph 
(b)(1)  to  replace  the  word  "should"  with 
the  word  "must"  in  describing  the 
responsibility  to  disclose  all  parties  to  a 
transaction  and  the  functions  to  be 
performed  by  each  party.  Block  niunbers 
throughout  the  paragraph  would  be 
replaced  with  names.  Paragraph 
(b)(2)(ii)  would  be  amended  to 
implement  the  SNAP+  requirement  that 
an  agent  who  files  on  behalf  of  others 
and  who  is  required  to  have  a  power  of 
attorney  or  other  written  authorization 
to  do  so,  register  as  a  "Third  Party"  in 
SNAP+  and  to  replace  block  numbers 
with  names.  Paragraph  (g)  also  would  be 


amended  to  replace  block  numbers  with 
names. 

Section  748.5  would  be  amended  by 
revising  the  introductory  paragraph  to 
replace  separate  references  to  paper  and 
electronic  applications  with  the  single 
term  "applications"  and  by  revising 
paragraph  (b)  to  replace  a  block  munber 
with  a  name. 

Section  748.6  would  be  amended  by 
revising  paragraph  (a)  to  make  clear  that 
license  applications  must  be  filed  via 
SNAP+  imless  BIS  has  authorized  paper 
filing.  Paragraph  (e)  would  be  amended 
to  provide  that  references  to  the 
application  control  number  must  appear 
on  documents  submitted  in  connection 
with  license  applications  submitted  on 
paper;  and  that  documents  submitted  in 
coimection  with  applications  filed  via 
SNAP+  must  be  in  "PDF"  format  and 
must  be  text  searchable  if  they  contain 
text. 

Section  748.7  would  be  almost 
entirely  rewritten.  Provisions  relating  to 
applying  by  njail  to  use  electronic  filing, 
registration  by  BIS  of  each  individual 
who  is  to  use  electronic  filing,  and 
assignment  of  company  identification 
numbers  and  personal  identification 
numbers  would  be  removed. 
Requirements  relating  to  use  of 
company  identification  numbers  and 
personal  identification  numbers  would  ■ 
continue  to  apply  to  companies  and 
individuals  already  authorized  to  file 
electronically  until  their  accounts  are 
converted  to  SNAP+.  BIS  anticipates 
that  these  requirements  can  be  removed 
once  all  electronic  filers  are  converted 
to  SNAP+,  a  process  that  may  take 
several  months  stcirting  on  the  date  that 
SNAP+  is  implemented  initially.  The 
prohibitions  against  copying,  stealing  or 
using  another  person's  personal 
identification  number  would  remain  in 
effect  without  limitation  as  would  the 
requirement  to  keep  a  log  of  electronic 
filings  made  prior  to  conversion  to 
SNAP+  (users  of  SNAP+  would  not  be 
required  to  keep  such  a  log).  New 
material  would  be  added  as  follows. 
Paragraph  (a)  would  reiterate  that  all 
electronic  submissions  must  be  made 
through  SNAP+.  Paragraph  (b)(1)  would  - 
establish  the  procedures  for  new 
applicants  to  use  SNAP+.  It  would  set 
forth  the  information  that  a  SNAP+ 
applicant  must  provide  and  how  to 
provide  it,  how  BIS  would  communicate 
its  response  to  the  SNAP+  applicant  and 
would  establish  some  specific 
responsibilities  for  users  of  SNAP+. 
This  section  would  require  applicants  to 
use  SNAP+  to  pravide  the  name  and 
address  of  the  SNAP+  applicant,  and 
whether  the  SNAP+  applicant  is  an 
individual  or  an  entity  other  than  an 
individual  (referred  to  as  "industry"  in 


SNAP+).  If  the  SNAP+  applicant  is  not 
an  individual  and  is  located  in  the 
United  States,  this  section  requires  it  to 
provide  its  Employer  Identification 
Number.  All  SNAP+  applicants  are  also 
required  to  provide  name,  telephone 
nimiber  and  e-mail  address  of  the 
SNAP+  applicant's  "Designated 
Official"  and  initial  Organization 
Administrator.  Paragraph  (b)(2) 
establishes  a  procedure  for  notifying 
existing  SNAP  Users  of  the  conversion 
to  SNAP+  and  of  the  information  that 
the  existing  user  must  provide  at  the 
time  of  conversion.  The  SNAP  User 
would  have  to  provide  that  name  and 
contact  information  of  its  initial 
Designated  Official  and  Organization 
Administrator.  Paragraph  (c)  would 
describe  the  roles  and  responsibilities  of 
parties  related  to  SNAP+.  Paragraph  (d) 
would  describe  requirements  and 
prohibitions  of  SNAP  that  would 
continue  in  force  after  implementation 
of  SNAP+.  Paragraph  (e)  would  describe 
responsibilities  of  parties  who  use 
current  electronic  submission  systems 
that  would  continue  until  conversion  to 
SNAP+. 

-Section  748.9  would  be  amended  by 
revising  paragrapli,(c)  to  make  clear  that 
license  applicants  using  electronic 
submissions  must  designate  on  the 
appropriate  data  entry  screen  the  type  of 
supporting  dociunent  they  have 
obtained. 

Sections  748.10{fj,  748.11(a)(2), 
748.12(d)(1).  748.14(b)  would  be 
amended  to  replace  block  numbers  with 
names.  In  addition,  §  748.10(g)  would  be 
amended  to  allow  an  electronic  image  of 
the  PRC  End  User  Certificate  to  be 
submitted  in  support  of  license 
applications  filed  via  SNAP+  provided 
the  applicant  retains  the  original  in  its 
files.  The  original  certificate  would 
continue  to  be  required  for  applications 
submitted  on  paper.  Section  748.12(d) 
would  be  amended  to  make  clear  that 
requests  for  exceptions  to  a  support 
document  requirement  may  be 
submitted  as  electronic  attachments  to  a 
license  application  filed  via  SNAP+. 
Section  748.14(b)  would  be  amended  to 
make  clear  that  all  of  the  recordkeeping 
requirements  of  part  762  and  not  just 
§  762.2  apply  to  firearms  import 
certificates  retained  by  a  license 
applicant  and  §  748.14(e)  would  be 
amended  to  replace  the  term  "BIS  Form- 
748P"  with  "application"  because  it 
applies  to  both  paper  and  electronic 
applications. 

Supplement  No.  1  to  Part  748  would 
be  amended  to  add  references  to 
SNAP+,  Export  License  applications, 
Reexport  Application  requests. 
Classification  Requests,  Encryption 
Review  requests,  and  License  Exception 
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AGR  notifications  and  to  state  that  its 
requirements  apply  to  all  of  those  types 
of  submi  ssions,  unless  specifically 
noted,  n  jardless  of  whether  submitted 
via  SNA  '+  or  on  paper.  The 
descriptlDns  of  transactions  that 
constitut  3  reexports  would  be  revised  to 
make  the  m  more  completely  reflect  the 
definitioji  of  that  term  in  part  772. 
Clarifying  language  would  be  added  to 
describe  when  information  about 
ultimate  [consignees  must  be  submitted. 
Languag(  that  makes  submission  of  an 
item  in  S  ^AP+  the  equivalent  of  a 
signature  would  be  added.  This 
supplem  mt  would  also  be  amended  to 
place  in  i  i  single  paragraph,  the 
requirem  snt  to  include  the  earlier 
applicati  )n  control  number  when 
reapplyii  ig  for  a  transaction  that  has 
been  pre'  'iously  denied  or  returned 
without  i  ction  (RWA).  The  existing 
supplement  lists^is  requirement 
separatel !  for  denials  and  RWA's. 

Suppk  ment  No.  2  to  Part  748  would 
be  amen(  ed  throughout  to  replace 
reference  s  to  block  numbers  with  block 
or  field  n  imes  because  SNAP+  does  not 
use  blocl  numbers.  In  addition, 
paragrap  i  (c)(2)  would  be  amended  to 
delete  re  erences  to  Advisory  Notes  3 
and  4  in  Category  4  of  the  Commerce    - 
Control  I  ist  because  those  Advisory 
Notes  no  longer  exist.  Paragraph  (c)(2)(i) 
would  be  amended  to  allow  submission 
of  facsim  les  of  required  signed 
statemen  s  by  the  end-user  or  importing 
agency  bi  cause  electronic  images  of 
such  doc  iments  will  have  to  be 
submitte    imder  SNAP+.  A  new 
paragrap!  i  (c)(3)  would  be  created 
requiring  that  originals  be  retained  in 
accordan  ;e  with  the  recordkeeping 
requirem  mts  of  the  EAR.  In  paragraph 
(f),  a  refei  ence  to  §  734.2(b)(8)  would  be 
corrected! to  read  §  736.2(b)(8).  In 
paragrapi  i  (g)(2)(v),  the  words  "if 
possible'  would  be  removed  from  the 
second  s<  ntence  to  more  clearly  reflect 
long-Stan  iing  policy,  whicli  requires 
full  discli  )sure  of  how  the  item  proposed 
for  expor  will  be  used  in  the  sensitive 
nuclear  e  id-uses  to  which  this 
paragraph  applies. 

In  part  754.  §§  754.2(g)(1),  754.4(d)(1) 
and  (3).  7  54.50j)(2)  and  supplement  No. 
2,  footnol  e  nimiber  2  would  all  be 
revised  tc  replace  language  requiring 
use  of  the  paper  form  BXA-748P  with 
a  require!  nent  to  use  SNAP-k  unless  BIS 
approves  the  use  of  the  paper  form  and 
to  replace  other  references  to  the  BXA- 
748P  witi  the  term  "application." 
which  colild  apply  to  both  electronic 
and  pape  •  applications.  §  754.4(d)  also 
would  be  amended  to  allow 
applicati)  ms  for  exports  of  unprocessed 
western  r  jd  cedar  filed  through  SNAP+ 
to  includ  \  the  exporter's  statement  in 


the  additional  information  field  of  the 
SNAP+  application  screen  or  as  an 
electronic  attachment  to  the  application 
and  to  make  the  electronic  certification 
of  the  application  act  as  a  signature  on 
the  statement  rather  than  requiring  a 
separate  signed  statement  as  is  done 
with  paper  applications. 

Section  772.1  would  be  amended  by 
adding  a  sentence  to  the  end  to  the 
definition  of  the  term  "Applicant"  to 
make  clear  that  the  definition  does  not 
apply  to  the  term  "SNAP+  Applicant" 
in  §  748.7.  This  change  is  needed  to 
make  sure  that  rules  that  apply  uniquely 
to  applications  to  use  SNAP+  are  clearly 
distinguished  fi'om  the  rules  governing 
applications  in  general. 

Rulemaking  Requirements  "^ 

1.  This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

2.  This  proposed  rule  contains  revised 
coUection-of-information  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA).  The  OMB  control  number  for 
this  collection  is  0694-0088.  The 
requirement  for  most  exporters  to 
register  with  and  use  Simplified 
Network  Application  Processing 
(SNAP+)  will  be  submitted  to  OMB  for 
approval.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  58  minutes  per 
application,  depending  on  the  nature  of 
the  submission  and  any  relevant 
supplemental  information  required  to 
support  the  submission,  as  well  as  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  aijd  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  collection  of 
information  to  Ms.  Mama  Dove; 
Information  Collection  Budget  Liaison, 
room  H6622,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce. 
Washington,  DC  20230  and  to  OMB  at 
the  Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503 
(Attention:  BIS  Desk  Officer). 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  this 
term  is  defined  in  Executive  Order 
13132. 

4.  The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
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certified  to  the  Counsel  for  Advocacy  of 
the  Small  Business  Administration  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
entity's  potential  bvu-den  under  this  rule 
would  vary  based  on  four  factors; 
whether  its  submissions  require 
additional  documents;  its  pre-existing 
hardware  and  software;  whether  its 
documents  are  already  in  text 
searchable  PDF  format;  and,  if  they  are 
not,  whether  document^  in  such  format 
can  be  created  directly  from  other 
computer  files  or  whether  they  must  be 
scanned  from  paper  documents. 

Some  entities  might  incur  no 
additional  burden  because  of  this  rule. 
These  are  the  entities  whose 
submissions  require  no  accompanying 
documents,  those  who  are  already 
creating  the  dociunents  in  text 
searchable  PDF  format  and  those  who 
are  already  creating  the  documents 
using  software  that  is  capable  of 
producing  the  same  docimients  in  PDF 
text  searchable  format.  BIS  does  not 
have  acciu-ate  data  on  the  number  of 
entities  that  fall  into  this  category,  but 
based  on  a  recent  sample  from  its 
internal  database,  BIS  projects  that  as 
many  as  half  of  the  submissions  that  it 
receives  do  not  require  any 
accompanying  documents. 

Some  entities  might  incur  only  a 
software  acquisition  burden  because  of 
this  rule.  These  are  the  entities  whose 
accompanying  dociunents  are  already 
created  using  software  that  cannot 
produce  PDF  files  directly,  but  that  can 
produce  such  files  with  additional 
software  that  the  entity  can  purchase. 
BIS  estimates  that  such  an  entity  with 
a  small  operation  would  incur  an  initial 
expense  of  approximately  $325  to 
acquire  that  software  necessary  to 
comply  with  this  rule.  This  estimate  is 
based  on  the  price  of  Adobe  Acrobat® 
Standard  Edition  ($299)  as  posted  on 
the  Adobe  Coiporation  Web  site  on 
August  13,  2003  plus  any  taxes  or 
shipping  charges. 

Some  entities  might  incur  software 
and  hardware  acquisition  costs  and 
labor  costs  associated  with  a 
submission.  These  are  the  entities  who 
will  need  to  scan  in  paper  documents 
and  make  them  text  searchable  and  who 
do  not  presently  have  either  hardware 
or  software  capable  of  performing  these 
functions.  In  some  instances,  the  entity 
could  utilize  software  that  comes 
bimdled  with  a  scanner  to  comply  with 
this  requirement.  In  such  instances,  BIS 
estimates  that  the  entity  would  incur  an 
initial  cost  of  approximately  $300  (to 
purchase  the  scanner)  to  comply  with 
this  rule.  In  some  cases,  particularly  if 
the  entity  has  to  scan  numerous 


complex  paper  docvunents  and  make 
them  text  searchable,  the  costs  could  be 
higher.  BIS  estimates  that  the  initial 
costs  for  an  entity  facing  such  a 
situation  would  be  approximately 
$1,100.  This  estimate  is  based  on  a  price 
of  $300  for  Adobe  Acrobat®  Standard 
Edition  software,  $400  for  Adobe 
Capture®  software,  $300  for  a  scanner 
and  $100  for  taxes  and  shipping 
charges. 

Entities  who  have  to  scan  paper 
dociunents  may  also  incur  labor  costs  to 
proofread  and  correct  mistakes  that  may 
occur  when  a  computer  converts  images 
to  text.  BIS  estimates  that,  depending  on 
the  complexity  of  the  document, 
proofreading  could  take  from  5  minutes 
to  20  minutes  per  page.  In  a  recent 
random  sampling  of  submissions 
recorded  in  BIS's  databases,  the  number 
of  supporting  or  explanatory  pages 
associated  with  an  individual 
submission  varied  from  a  low  of  zero  to 
a  high  of  33  pages.  A  typical  submission 
with  attachments  had  about  eight  pages 
attached.  However,  BIS  has  no  way  of 
telling  which  attachments  could  be 
generated  electronically  and  which 
would  require  scanning  and 
proofreading.  Assuming  an  average  of  8 
pages  per  document  and  labor  costs  for 
proofreading  dociunents  at  $25  per 
hour,  this  cost  would  range  from  $16.67 
to  $100  per  submission.  BIS  believes 
that  this  cost  would  not  be  incurred  by 
entities  that  are  able  to  produce  the  PDF 
documents  irom  an  electronic  source 
because  of  the  accuracy  of  the  process 
for  generating  text  in  PDF  files  produced 
from  such  sources. 

Electronic  filing  would  yield  some 
cost  savings  to  offset  part  or  all  of  these 
costs.  If  a  submission  relates  to 
attachments  from  an  earlier  submission, 
the  submitter  could  refer  to  the  previous 
file  instead  of  supplying  new  attached 
documents.  Currently,  in  many 
instances,  attachments  are  submitted  to 
BIS  by  overnight  courier.  Electronic 
filing  would  eliminate  these  courier 
costs.  In  addition,  BIS  internally  uses  an 
electronic  system  to  process  all 
submissions  that  are  subject  to  this 
proposed  rule,  whether  it  receives  the 
submission  on  paper  or  electronically. 
However,  the  attachments  are  all  on 
paper,  creating  delays  as  paper 
documents  are  moved  to  the  technical 
personnel  in  BIS  and  in  other 
government  agencies.  Electronic 
attachments  are  likely  to  reduce 
evaluation  time,  i.e.,  the  total  time  from 
submission  to  final  decision,  by  several 
days. 

BIS  does  not  collect  data  on  the  size 
of  entities  that  file  these  submissions. 
However,  based  on  the  information  that 
it  does  possess,  BIS  believes  that  fewer 


than  400  small  entities  are  likely  to  be  ■ 
affected  by  this  rule.  BIS  arrived  at  this 
conclusion  by  identifying  all  of  the 
entities  that  filed  four  or  more 
submissions  during  the  period  from 
January  1,  2002  to  May  13,  2003.  A  total 
of  591  entities  were  identified.  BIS 
determined  that  120  of  these  are  not 
small  businesses  because  they  are 
corporations,  or  affiliates  thereof,  that 
were  listed  in  the  Fortune  500  listing  of 
April  14,  2003,  or  the  Fortune  Global 
500  listing  of  July  22,  2002,  or  because 
the  entity's  Web  site  indicated  sales  in 
the  most  recent  year  in  excess  of  $100 
million.  The  lowest  reported  sales 
figiues  for  2003  Fortune  500  and  the 
2002  Fortune  Global  500  were  $2.9 
billion  and  $10  billion,  respectively.  Of 
the  remaining  471  entities,  44  submitted 
export  license  applications  totaling 
more  than  $10  million  and  an  additional 
21  submitted  license  applications 
between  $5  million  and  $10  million 
during  the  period.  Although  BIS  does  ■ 
not  know  their  sales  volumes  or 
emplojrment  levels,  companies 
anticipating  such  levels  of  export  sales 
are  unlikely  to  be  small  businesses. 

Because  many  industries  may  be 
involved  in  exporting,  BIS  could  not 
directly  relate  its  data  to  the  "Small 
Business  Size  Standards  Matched  to 
North  American  Industry  Classification 
System"  published  by  the  Small 
Business  Administration  (SBA). 
However,  BIS  notes  that  the  range  of 
annual  sales  among  industries  in  that 
publication  that  could  be  involved  in 
exporting  is  from  $0.75  to  $6  milUon.' 
It  is  likely  that  many  of  the  406 
remaining  entities  would  not  meet  the 
small  business  standard  established  by 
the  SBA.  In  addition,  some  of  these 
entities  may  either  file  submissions  that 
do  not  require  attachments  or  already 
create  text  searchable  PDF  files  of  the 
documents  that  must  be  attached  or 
already  create  the  documents  using 
software  that  can  create  PDF  files 
directly.  For  these  entities,  the  rule 
creates  no  new  biutlen. 

For  two  industries  that  are  included 
in  BIS's  data,  the  SBA  criteria  is  number 
of  employees.  These  two  industries  are 
semiconductor  manufacturing  for  which 
the  level  is  500  employees  and  small 
arms  manufacturing,  for  which  the  level 
is  1,000  employees.  BIS  identified 
employee  levels  via  the  Web  sites  for 
several  semiconductor  manufacturers 
that  appeared  in  its  data.  All  of  these 
had  more  than  500  employees.  In 
addition,  they  all  had  more  than  $100 


'  Several  categories  of  construction  contractots 
had  sales  cutoff  levels  ranging  up  to  S28.5  million. 
However,  such  companies  are  unlikely  to  engage  in 
activities  that  require  export  licenses. 
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million  in  annual  sales.  BIS  was  unable 
to  identiiy  the  employment  level  for  the 
fireanns  manufacturers  in  its  data. 

However,  most  BIS  firearms  export 
applications  are  for  shotguns  that  BIS 
can  evaluate  based  on  the  applicant's 
furnishing  of  the  manufacturer's  name 
and  the  shotgun  model  number.  Such 
applications  typically  require  no 
attachments. 

Overall  the  number  of  small  entities 
affected  by  this  proposed  rule  is  4ikely 
to  be  small.  For  those  that  are,affected, 
the  savings  firom  re-use  of  documents  for 
multiple  submissions,  reduced  courier 
fees  and  faster  processing  times  are 
likely  4o  fully  or  partially  compensate 
forthe  cost  of  compliance  with  this  rule. 

Request  for  Comments 

BIS  is  seeking  public  conunents  on    ' 
this  proposed  rule.  The  period  for 
submission  of  comments  will  close 
January  12,  2004.  BIS  will  consider  all 
comments  received  on  or  before  that 
date  in  developing  a  final  rule. 
Comments  received  after  that  date  will 
be  considered  if  possible,  but  their 
consideration  cannot  be  assured.  BIS 
will  not  accept  public  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  forany  other 
reason.  BIS  will  return  such  comments 
and  materials  to  the  persons  submitting 
the  comments  and  will  not  consider 
them  in  the  development  of  the  final 
rule.  All  public  comments  on  this 
proposed  rule  must  be  in  writing 
(including  fax  or  e-mail)  and  will  be  a 
matter  of  public  record,  available  for 
public  inspection  and  copying.  The 
Office  of  Administration,  Bureau  of 
Industry  and  Security,  U.S.  Department 
of  Commerce,  displays  these  public 
comments  on  BIS's  Freedom  of 
Information  Act  (FOIA)  Web  site  at 
http://www.bis.doc.gov/foia.  This  office 
does  not  maintain  a  separate  public 
inspection  facility.  If  you  have  technical 
dii^culties  accessing  this  Web  site, 
please  call  BIS's  Office  of 
Administration  at  (202)  482-0637  for 
assistance. 

List  of  Subjects 

15  CFR  Parts  740  and  748 

Administrative  practice  and 
procedure,  Exports.  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Parts  742  and  772 
Exports,  Foreign  Trade. 


15  CFR  Peat  754 

Expor|s,  Foreign  trade.  Forests  and 
forest  pibducts.  Petroleum,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  Parts  740,  742,  748,  754, 
and  772  of  the  Export  Administration 
Regulati  ms  (15  CFR  Parts  730-799)  are 
proposei  1  to  be  amended  as  follows: 

PART  7'  0— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  740  is  revised  read  as  follows: 

Author  ty:  50  U.S.C.  app.  2401  ei  seq.;  50 
17  net  seq.;  Sec.  901-911.  Pub.  L. 
E.O.  13026.  61  FR  58767,  3  CFR. 
p.  228;  E.O.  13222,  66  FR  44025, 
Comp.,  p.  783;  Notice  of  August 
8|3  FR  47833,  August  11.  2003. 

2.  Sec  ion  740.17  is  amended  by 
laragraph  (d)(1)  to  read  as 


U.S.C. 
106-387; 
1996 
3  CFR 
7,  2003 


Con  p 
20  01 


revismg 
follows: 

§740.17 


Encryption  commodities  and 
lENC). 


(d)  i?ei  iew  requirement.  (1)  Review 
request  /  rocedures.  To  request  review  of 
your  enc  ryption  products  under  License 
Exceptio  a  ENC,  you  must  submit  to  BIS 
and  to  th  e  ENC  Encryption  Request 
Coordini  tor  the  information  described 
in  paragi  aphs  (a)  through  (e)  of 
Supplen  ent  6  to  part  742  of  the  EAR 
(Guidelii  les  for  Submitting  Review 
Requests  for  Encryption  Items).  Review 
requests  must  be  submitted  to  BIS  via 
SNAP+  (  r.  if  authorized  by  BIS,  on  the 
Form  BI!  ;-748P  (as  described  in  §  748.3 
of  the  E/  R).  Any  documents  related  to 
review  n  quests  submitted  to  BIS  via 
SNAP+  I  lustte  in  "PDF"  format  and. 
if  they  c(  ntain  text,  must  be  text 
searchab  e.  "To  ensure  that  your  review 
request  i ;  properly  routed,  insert  the 
phrase  "  jcense  Exception  ENC"  in  the 
Special  I  urpose  block  or  field  of  the 
applicati  an  form  and  select 
"Classifi  :ation  Request"  from  the  work 
item  mei  lu  in  SNAP+  or  place  an  "X" 
in  the  bo  <  marked  "Classification 
Request'  in  the  Type  of  Application 
block  on  the  BIS-748P.  Failure  to 
properly  complete  these  items  may 
delay  co:  isideration  of  your  review 
request,  leview  requests  that  are  not 
submitte  1  electronically  to  BIS  should 
be  sent  ti  i  one  of  the  addresses 
preprint)  d  on  the  form  BIS-748P.  See 
paragrap|i  (e)(5)(ii)  of  this  section  for  the 
mailing  address  for  the  ENC  Encryption 
Request '  Coordinator.  BIS  will  notify  you 
if  there  a  re  any  questions  concerning 
your  reqi  lest  for  review  under  License^ 
Exceptio  1  ENC  (e.g..  because  of  missing 
or  incom  Diete  support  documentation). 
Once  yoi  r  review  has  been  completed, 
BIS  will  lotify  you  in  writing 
concerni  ig  the  eligibility  of  your 


products  for  export  or  reexport,  under 
the  provisions  of  this  license  exception. 
BIS  reserves  the  right  to  suspend  your 
eligibility  to  export  and  reexport  under 
License  Exception  ENC  and  to  return 
your  review  jequest  without  action,  if 
you  have  not  met  the  review 
requirements.  You  may  not  export  or 
reexport  retail  encryption  commodities, 
software,  or  components  under  this 
license  exception  to  government  end- 
users  headquartered  outside  of  Canada 
and  the  countries  listed  in  Supplement 
3  to  this  part  740,  imless  you  have 
received  prior  authorization  from  BIS. 
*****  « 

3.  In  §  740.18,  revise  paragraph  (c)(2) 
to  read  as  follows: 

§  740.1 8    Agricultural  Commodities  AGR. 

*         *         *         *         * 

(c)  *   *   * 

(2)  Procedures.  You  must  submit  your 
License  Exception  AGR  notification  via 
SNAP+  or,  if  BIS  authorizes  you  to  use 
paper  filing  pursuant  to  §  748.1(e)  of  the 
EAR,  on  the  BIS-748P  form.  In  SNAP+, 
AGR  notifications  must  be  designated 
by  selecting  "Agricultural  License 
Exception  Notice"  fi-om  the  SNAP+ 
work  item  menu.  Any  documentation 
submitted  via  SNAP+  in  connection 
with  the  License  Exception  AGR 
notification  must  be  submitted  as  a 
"PDF"  file  and  must  be  text  searchable 
if  the  documentation  contains  text. 
Paper  notifications  must  be  designated 
by  selecting  "Other"  in  the  "Type  of 
Application"  block.  If  any  of  the 
required  information  is  missing,  BIS 
will  return  without  action  notifications 
submitted  via  SNAP+  and  will  not 
initiate  registrations  of  paper 
submissions.  If  a  paper  notification  is 
not  signed,  BIS  will  not  initiate 
registration.  Each  notification  must 
include: 

(i)  The  name,  telephone  niunber,  and 
facsimile  number  (if  available),  of  a 
contact  person; 

(ii)  The  name,  address  (including  city, 
state,  postal  code  and  country)  of  the 
applicant,  the  purchaser,  any 
intermediate  consignee,  the  ultimate 
consignee,  and  the  end-user; 

(iii)  The  Employer  Identification 
Number  of  the  applicant  if  applicable; 

(iv)  The  specific  end-use; 

(v)  Because  only  EAR99  items  are 
eligible  for  this  License  Exception,  enter 
EAR99  in  the  ECCN  field; 

(vi)  Quantity,  units,  unit  price,  and 
total  price; 

(vii)  Date  of  filing  if  filing  on  paper, 
SNAP+  notices  are  automatically  dated; 

(viii)  A  description  of  the  items; 

(ix)  The  total  value  in  U.S.  dollars; 
and 
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(x)  If  the  item  to  be  exported  is 
fertilizer,  Western  Red  Cedar  or  live 
horses,  you  must  include  the 
Commodity  Classification  Automatic 
Tracking  System  (CCATS)  number  to     - 
confirm  that  BIS  has  classified  the  item 
as  EAR99. 


PART  742— [AMENDED] 

4.  The  authority  citation  for  15  CFR 
Part  742  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.\  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.: 
22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  Sec. 
901-911,  Pub.  L.  106-387;  Sec.  221.  Pub.  L. 
107-56;  E.O.  12058,  43  FR  20947,  3  CFR, 
1978  Comp.,  p.  179;  E.O.  12851,  58  FR  33181, 
3  CFR.  1993  Comp.,  p.  608;  E.O.  12938,  59 
FR  59099,  3  CFR,  1994  Comp.,  p.  950;  E.O. 
13026,  61  FR  58767,  3  CFR.  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  November  9,  2001, 
66  FR  56965,  3  CFR,  2001  Comp.,  p.  917; 
Notice  of  August  7,  2003,  68  FR  47833, 
August  11,  2003. 

5.  In  §  742.15,  revise  paragraph 
(b){2)(i)  to  read  as  follows: 

§742.15    Encryption  items. 

***** 

(b)  *  *  * 

(2)  *   *   * 

(i)  Procedures  for  requesting  review. 
To  request  review  of  your  mass  market 
encryption  products,  you  must  submit, 
to  BIS  and  the  ENC  Encryption  Request 
Coordinator  the  information  described 
in  paragraphs  (a)  through  (e)  of 
Supplement  6  to  this  part  742,  and  you 
must  include  specific  information 
describing  how  your  products  qualify 
for  mass  market  treatment  under  the 
criteria  in  the  Cryptography  Note  (Note 
3)  of  Category  5,  Part  2  ("Information 
Security"),  of  the  Commerce  Control 
List  (Supplement  No.  1  to  Part  774  of 
the  EAR).  Review  requests  must  be 
submitted  via  SNAP+,  or  if  authorized 
by  BIS,  on  the  Form  BIS-748P,  as 
described  in  §  748.3  of  the  EAR.  To 
ensure  that  your  review  request  is 
properly  routed,  insert  the  phrase  "mass 
market  encryption"  in  the  Special 
Purpose  block  or  field  of  the  application 
form  and  select  "Classification  Request" 
from  the  SNAP+  work  item  menu  or 
place  an  "X"  in  the  box  marked 
"Classification  Request"  on  the  form 
BIS-748P.  Failure  to  properly  complete 
these  items  may  delay  consideration  of 
yoiu-  review  request.  Review  requests 
that  are  not  submitted  electronically  to 
BIS  shoiUd  be  sent  to  one  of  the 
addresses  preprinted  on  the  BIS-748P. 
Submissions  to  the  ENC  Encryption 
Request  Coordinator  should  be  directed 
to  the  mailing  address  indicated  in 
§  740.1 7(e)(5)(ii)  of  the  EAR.  BIS  will 


notify  you  if  there  are  any  questions 
concerning  your  request  for  review  (e.g., 
because  of  missing  or  incomplete 
support  documentation). 

6.  In  supplement  No.  6  to  p§rt  742 
revise  the  introductory  paragraph  to 
read  as  follows: 

Supplement  No.  6  to  Part  742^ 
Guidelines  for  Submitting  Review 
Requests  for  Enciyption  Items 

Review  requests  for  encryption  items  and 
all  accompanying  documents  must  be 
submitted  electronically  via  BIS's  Simplified 
Network  Application  Process  (SNAP+)  or,  if 
authorized  by  BIS  (see  §  748.1(e)  of  the  EAR), 
on  Form  BIS-748P  (Multipurpose 
Application)  with  accompanying  paper 
documentation  in  accordance  with  the 
procedures  in  §  748.3  of  the  EAR.  Requests 
must  be  supported  by  the  documentation 
described  in  this  Supplement.  To  ensure  that 
your  review  request  is  properly  routed,  insert 
the  phrase  "mass  market  encryption"  or 
"License  Exception  ENC"  (whichever  is 
applicable)  in  the  "Special  Purpose"  block  or 
field  of  the  application.  Select  "Commodity 
Classification"  from  the  SNAP+  work  item 
menu  or,  if  fihng  a  paper  application,  place 
an  "X"  in  the  box  marked  "Classification  ' 
Request"  in  the  "Type  of  Application"  block. 
That  block  does  not  provide  a  separate  item 
to  check  for  the  submission  of  encryption 
review  requests.  Failure  to  properly  complete 
these  items  may  delay  consideration  of  your 
review  request.  Paper  review  requests  must 
be  sent  to  one  of  the  addresses  pre-printed  on 
the  form.  In  addition,  you  must  send  a  copy 
of  your  review  request  and  all  support 
documents  to:  Attn:  ENC  Encryption  Request 
Coordinator,  9800  Savage  Road,  Suite  6131, 
Fort  Meade,  MD  20755-6000.  For  all  review 
requests  of  encryption  items,  you  must 
provide  brochures  or  other  documentation  or 
specifications  related  to  the  technology, 
commodity  or  software,  relevant  product 
descriptions,  architecture  specifications,  and 
as  necessary  for  the  review,  source  code.  You 
also  must  indicate  whether  there  have  been 
any  prior  reviews  of  the  product,  if  such 
reviews  are  applicable  to  the  current 
submission.  In  addition,  you  must  provide 
the  following  information  in  a  cover  letter 
accompanying  your  review  request: 


PART  748— [AMENDED] 

7.  The  authority  citation  for  15  CFR 
Part  748  is  revised  to  read  as  folfows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  13026,  61  FR  58767, 
3  CFR,  1996  Comp.,  p.  228;  E.O.  13222,  66 
FR  44025,g  CFR,  2001  Comp.,  p.  783;  Notice 
of  August  7,  2003,  68  FR  47833,  August  11, 
2003. 

8.  In  §  748.1,  revise  paragraph  (a)  and 
add  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§748.1     General  provisions. 

(a)  Scope.  In  this  part,  references  to 
the  Export  Administration  Regulations 


or  EAR  are  references  to  15  CFR  chapter 
Vn,  subchapter  C.  The  provisions  of  this 
part  involve  requests  for  classifications 
and  advisory  opinions,  export  license 
applications,  encryption  review 
requests,  reexport  license  applications, 
and  license  exception  notices  subject  to 
the  EAR.  All  terms,  conditions, 
provisions,  and  instructions,  including 
the  applicant  and  consignee 
certifications,  contained  in  such  foim(s) 
are  incorporated  as  part  of  the  EAR.  Pot 
the  purposes  of  this  part,  the  term 
"application"  refers  to  both  electronic 
applications  and  the  Form  BIS-748P: 
Multipurpose  Application. 
***** 

(d)  Electronic  Filing  Required.  All 
export  license  applications,  reexport 
license  applications,  encryption  review 
requests,  license  exception  AGR 
notifications,  and  Classification 
Requests  and  their  accompanying 
documents  must  be  filed  via  BIS's 
Simplified  Network  Application 
Processing  (SNAP+)  system  unless: 

(i)  BIS  approves  the  applicant  for 
paper  filing  under  paragraph  (e)  of  this 
section;  or 

(ii)  The  application  is  for  a  Special 
Comprehensive  License. 

(e)  Paper  Filing  Authorization.  BIS 
may  grant  approval  to  use  the  paper 
forms  (Form  BIS-748P.  Multipurpose 
Application  (revised  Jime  15,  1996  or 
later),  and  Form  BIS-748P-A,  Item 
Appendix,  and  Form  BIS-748P-B,  End- 
User  Appendix)  for  export  license 
applications,  reexport  license 
applications,  encryption  review 
requests,  license  exception  AGR 
notifications,  or  Classification  Requests 
under  the  conditions  described  in  this 
paragraph. 

(1)  Reasons  for  authorizing  paper 
applications.  The  party  submitting  the 
application  must  meet  one  or  more  of 
the  following  criteria: 

(i)  BIS  has  received  no  more  than 
three  applications,  requests  or  notices 
from  that  party  in  the  twelve  months 
immediately  preceding  its  receipt  of  the 
current  application  notification,  oi 
request; 

Note  to  paragraph  (eKlKi):  The  party's 
export  license  applications,  reexport  license 
applications,  encryption  review  requests, 
license  exception  AGR  notifications,  and 
Classification  Requests  will  be  added 
together  to  determine  if  this  limit  is  met; 

(ii)  The  party  does  not  have  access  to 
the  Internet; 

(iii)  BIS  has  rejected  the  party's 
request  or  revoked  its  eligibility  to  file 
electronically; 

(iv)  BIS  has  requested  that  the  party 
submit  a  paper  copy  for  a  particular 
transaction;  or 


(v)  BIS  detennines  that  urgent 
circiimstances  or  circumstances  beyond 
the  filer's  control  require  allowing  paper 
filing  in  a  particular  instance. 

(2)  Procedure  for  requesting 
authorization  to  file  paper  applications, 
notifications,  or  requests.  Iiiclude,  in  the 
Additional  Information  block  on  the 
BIS-748P  Multipurpose  Application 
Form,  the  criterion(ia)  listed  in 
paragraph  (e)(1)  of  this  section  upon 
which  the  request  is  based.  If  you  are 
relying  upon  paragraph  (e)(l)(ii)  or  (v), 
explain  why  you  lack  access  to  the 
Internet  or  why  you  believe  that  urgent 
circumstances  or  circumstances  beyond 
your  control  require  allowing  paper 
filing  in  this  instance.  If  you  need 
additional  space,  attach  a  plain  sheet  of 
paper  with  the  additional  explanation  to 
the  Form  BIS-748P. 

(3)  BIS  decision.  If  BIS  authorizes  or 
requires  you  to  file  using  paper,  it  will 
process  your  application  or  request  in 
accordance  with  Part  750  of  the  EAR.  If 
BIS  rejects  yoiu-  request  to  file  using 
paper,  it  will  return  your  Form  BIS- 
748P  and  all  attachments  to  you  without 
action  and  will  state  the  reason  for  the 
rejection. 

9.  In  §  748.2,  revise  paragraph  (c)  to 
read  as  foUows: 

§748^    Obtaining  forms;  mailing 
addrMSM. 

***** 

(c)  Paper  applications  should  be 
mailed  or  submitted  using  an  overnight 
courier  to  one  of  the  addresses 
preprinted  on  the  application  form.  BIS 
will  not  accept  applications  sent  C.O.D. 

10.  In  §  748.3,  revise  paragraph  (b) 
introductory  text,  add  a  sentence  to  the 
end  of  paragraph  (b)(1),  and  revise 
paragraphs  (b)(2)  and  (c)(2)(iii)  to  read 
as  follows: 

§748.3    Classification  requests,  advisory 
opinions,  and  encryption  review  requests. 

***** 

^    (b)  Classification  requests.  You  must 
^submit  yoxir  Classification  Request 
electronically  via  SNAP+  unless  BIS 
approves  your  request  to  use  Form  BIS- 
748P  pursuant  to  §  748.1(e)  of  the  EAR. 
See  the  instructions  contained  in 
supplement  No.  1  to  Part  748  to 
complete  the  fields  or  blocks  identified 
for  this  type  of  request.  Classification 
Requests  submitted  on  Form  BIS-748P 
must  be  sent  to  BIS  at  one  of  the 
addresses  preprinted  on  the  form. 
Related  docimients  submitted  in 
connection  with  these  requests  must  be 
submitted  as  "PDF"  files  if  the  request 
is  submitted  via  SNAP+.  If  the 
document  contains  text,  the  file  must  be 
text  searchable. 

(1)  *  *  *  Unless  BIS  has  authorized 
paper  filing  pursuant  to  §  748.1(e)  of  the 


EAR,  tl  e  documents  must  be  in  "PDF" 
format  ind,  if  they  contain  text,  be  text 
searcha  }le. 

(2)  VV  ben  submitting  a  Classification 
Reques  ,  you  must  provide  the  name  of 
a  conta  ;t  person,  telephone  number, 
facsimi  e  number,  if  available,  and 
specify  that  you  are  seeking  a 
Classifi  nation  Request  in  the  designated 
"fields  0 :  blocks  on  the  electronic  form 
or  the  I IS-748P.  You  must  provide  a 
recomn  ended  classification  in  the 
designa  ted  field  or  block  and  explain 
the  basi  s  for  your  recommendation 
based  o  i  the  technical  parameters 
specifie  d  in  the  appropriate  ECCN,  if 
any,  in  he  "additional  information" 
field  or  jlock.  Describe  in  the 
"additi  nal  information"  field  or  block, 
any  am  liguities  or  deficiencies  that 
could  a  feet  the  accuracy  of  your 
reconrn  ended  classification. 

(c) 

(2)   ^ 

(iii)  1  le 
Numbei 
each  ite  n 


11. 
fourth 
revise 
read  as 


Export  Control  Classification 
or,  if  appropriate,  EAR99  for 
and 


In§ 


748.4,  revise  the  third  and 
s  jntence  of  paragraph  (b)(1),  and 
p  iragraphs  (b)(2)(ii)  and  (g)  to 
bllows: 

Basic  guidance  related  to  applying 


§748.4 

for  a  ilcflhse. 

*         *         1 

(b)  Di  ^closure  of  parties  on  license 
applica  ions  and  the  power  of  attorney. 
(1)  Disc  osure  of  parties.  *   *   *  If  there 
is  any  d  Dubt  about  which  persons 
should  le  named  as  parties  to  the 
transact  on,  the  applicant  must  disclose 
the  ncunjBs  of  all  such  persons  and  the 
functioi^s  to  be  performed  by  each  in  the 
"additidnal  information"  field  of  the 
electronic  application  or  block  of  the 
BIS-74qP  Multipurpose  Application 
form.  Nite  that  when  the  foreign 
princip^  pcrty  in  interest  is  the 

consignee  or  end-user,  the 
id  address  need  not  be  repeated 
dditional  information"  field  or 
le  "Parties  to  the  transaction"  in 
f  this  part. 


ultimati 
name 
in  the 
block. 
§  748.5 

(2) 

(i) 

(ii)  Aaplication.  Agents  who  are 
required  to  obtain  a  power  of  attorney 
or  other  written  authorization  under  this 
section  i|aust  select  "Third  Party"  when 
registering  to  use  the  SNAP+  system. 
When  completing  applications,  whether 
electron  cally  or  on  the  BIS-748P 
Multipu  rpose  Application  Form,  the 
agent  m  ist  select  "other"  in  the 
"documsnts  on  file  with  applicant" 
field  er  )lock  and  insert  "748.4(b)(2)"  in 
the  Add  tional  Information  field  or 
block  to  indicate  that  the  power  of 


attorney  or  other  written  authorization 
is  on  file  with  the  agent.  See  §  758.3(d) 
of  the  EAR  for  power  of  attorney 
requirement,  and  see  also  part  762  of4he 
EAR  for  recordkeeping  requirements. 
***** 

(g)  Resubmission.  If  a  license 
application  is  retujmed  without  action  to 
you  by  BIS  or  your  application 
represents  a  transaction  previously 
denied  by  BIS,  and  you  want  to 
resubmit  the  license  application,  a  new 
license  application  must  be  completed 
in  accordance  with  the  instructions 
contained  in  Supplement  No.  1  to  part 
748.  Cite  the  Application  Control 
Number  on  your  original  application  in 
the  "Resubmission  Application  Control 
Number"  field  or  block  on  the  new 
license  application. 
***** 

12.  In  §  748.5,  revise  the  introductory 
paragraph  and  paragraph  (b)  to  read  as 
follows: 

§748.5    Parties  to  ttie  transaction. 

The  following  parties  may  be  entered 
on  the  export  license  application  or 
reexport  license  application.  The 
definitions,  which  also  appear  in  part 
772  of  the  EAR,  are  set  out  here  for  your 
convenience  to  assist  you  in  filling  out 
^our  application  correctly. 

(a)  *  *  * 

(b)  Other  party  authorized  to  receive 
license.  The  person  authorized  by  the 
applicant  to  receive  the  license.  If  a 
person  and  address  are  listed  in  "Other 
Party  Authorized  to  Receive  License" 
field  or  block  of  the  SNAP+  data  entry 
screen  or  the  BIS-748P  Multipmpose 
Application  Form,  the  Biu^au  of 
Industry  and  Seciu-ity  will  send  the 
license  to  that  person  instead  of  the 
applicant.  Designation  of  another  party 
to  receive  the  license  does  not  alter  the 
responsibilities  of  the  applicant, 
licensee  or  exporter. 
***** 

13.  In  §  748.6,  revise  paragraphs  (a), 
(e),  and  the  last  sentence  of  paragraph 
(g)  to  read  as  follows: 

§  748.6    General  instructions  for  license 
applications. 

(a)  Form  and  instructions.  An 
application  for  a  license,  whether  to 
export  or  reexport,  must  be  submitted 
electronically  via  the  SNAP+  system  or, 
if  BIS  authorizes  paper  filing  pursuant 
fo  §  748.1(e)  of  the  EAR,  on  Form  BIS- 
748P,  Multipurpose  Application 
(revised  June  15, 1996  or  later),  and 
Form  BIS-748P-A,  Item  Appendix,  and 
Form  BIS-748P-B,  End-User  Appendix. 
Facsimiles  or  copies  of  these  forms  are 
not  acceptable,  histructions  for 


y 
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preparing  the  application 
supplement  No.  1  to  this  ] 


are  in 

this  part  748. 


(e)  Assembly  and  additional 
information.  Any  paper  documents  or 
correspondence  relating  to  yoiu  paper 
license  applications  should  bear  the 
Application  Control  Number,  and  be 
stapled  together.  Any  documents  related 
to  an  application  filed  in  SNAP+  must 
be  "attached"  to  the  application  as  a 
"PDF"  file.  If  the  dociunent  contains 
text,  the  PDF  file  must  be  text 
searchable.  Where  necessary,  BIS  may 
require  you  to  submit  additional 
information  beyond  that  stated  in  the 
EAR  confirming  or  amplifying 
information  contained  in  your  license 
application. 
***** 

(g)  Request  for  extended  license 
validity  period.  *   *   *  To  request  an 
extended  validity  period,  include 
justification  for  your  request  in  the 
"additional  information"  field  or  block 
on  the  application. 

14.  Revise  §  748.7  to  read  as  follows: 

§748.7    Electronic  submission  of  license 
applications  and  other  documents. 

(a)  Scope.  This  section  applies  to 
electronic  submissions  of  export  and 
reexport  license  applications,  license 
exception  notifications,  encryption 
review  requests,  and  Classification 
Requests.  All  such  electronic 
submissions  must  be  made  through  the 
Simplified  Network  Application 
Processing  (SNAP+)  system. 

(b)  Registration  Procedures.  (1) 
Procedures  for  parties  not  authorized  to 
use  SNAP+  prior  to  [implementation 
date  of  SNAP+].  Parties  who  were  not 
authorized  to  use  SNAP+  on 
[implementation  date  of  SNAP+]  must 
begin  the  application  process 
electronically  at  [Web  site  URL  to  be 
announced  in  the  final  rule]  and  must 
supply  the  information  listed  in 
paragraphs  (b)(l)(i)  through  (b)(l)(viii) 
of  this  section.  To  complete  the 
application  process,  the  SNAP+ 
applicant  must  print  the  docimient  that 
is  generated  by  the  on-line  registration 
process  on  the  SNAP+  applicant's 
letterhead,  and  the  SNAP+  applicant's 
designated  official  must  sign  it  and 
submit  it  to  BIS  at  the  address  printed 
on  the  document.  BIS  will  notify  the 
SNAP+  applicant  via  e-mail  at  the  e- 
mail  address  of  the  designated  official  as 
entered  on  the  on-line  registration  form 
of  its  decision  as  to  whether  the 
applicant  may  file  applications  via 
SNAP+.  The  following  information  must 
be  supplied: 

(i)  Name  of  SNAP+  applicant; 
(ii)  Address  of  SNAP+  applicant; 


(iii)  The  SNAP+  applicant's 
"organization  type,"  i.e.,  whether  the 
applicant  is  an  individual  or  industry 
(industry  means  any  mtity  other  than 
an  individual); 

(iv)  The  SNAP+  applicant's  "industry 
role",  i.e.,  whether  it  is  an  exporter  or 
an  agent  for  a  principal  party  in  interest 
who  is  sequired  to  have  a  power  of 
attorney  or  other  written  authorization 
by  §  748.4(b)(2)(i)  of  the  EAR  (such  an 
agent  is  designated  as  a  "third  party"  in 
SNAP+); 

(v)  The  SNAP+  applicant's  employer 
identification  niunber,  if  the  SNAP+ 
applicant's  organization  type  is 
"industry"  and  the  SNAP+  applicant  is 
located  in  the  Untied  States; 

(vi)  The  name,  telephone  number, 
facsimile  number  (optional),  and  e-mail 
address  of  the  SNAP+  applicant's 
"designated  official;"  and 

(vii)  The  name,  telephone  number, 
facsimile  number  (optional),  e-mail 
address,  user  name  and  initial  password 
of  the  SNAP+  applicant's  initial 
organization  administrator. 

(2)  Procedures  for  parties  authorized 
to  use  SNAP  prior  to  [implementation 
date  of  SNAP+].  Parties  authorized  to 
use  SNAP  prior  to  [implementation  date 
of  SNAP-t-l  will  be  notified  in  writing  by 
BIS  of  the  date  on  which  BIS  will 
convert  their  accounts  to  SNAP+,  the 
requirements  regarding  organization 
administrators  and  certifiers  described 
in  paragraph  (c)  of  this  section,  and  of 
the  requirement  that  they  log  onto  the 
SNAP+  Web  site  [URL  to  be  included  in 
the  final  rule)  and  provide  the 
information  described  in  subparagraphs 
(b)(l)(vi)  and  (b)(l)(vii)  of  this  section. 

(c)  Parties  to  the  SNAP+  system,  their 
roles  and  responsibilities.  The  roles  and 
responsibilities  in  this  section  are  in 
addition  to  any  other  roles  or 
responsibilities  imposed  elsewhere  in 
the  EAR  or  other  applicable  law. 

(1)  SNAP+  applicant.  The  SNAP+ 
applicant  is  the  entity  or  individual  that 
applies  to  use  SNAP+  to  submit 
documents  to  BIS. 

(2)  SNAP+  user.  The  SNAP+  user  is 
the  entity  or  individual  that  has  been 
authorized  to  submit  docimients  to  BIS 
via  SNAP+.  SNAP+  users  who  are 
registered  as  "Third  Parties"  to  submit 
on  behalf  of  other  entities  and  SNAP+ 
users  who  wish  to  submit  on  behalf  of 
their  subsidiaries  must  register  the  name 
and  address  information  of  those  other 
entities  or  subsidiaries  on  the 
designated  entry  screens  in  SNAP+ 
prior  to  submitting  any  documents  on 
their  behalf. 

(3)  Designated  official.  The  designated 
official  is  the  individual  who  makes,  on 
behalf  of  the  SNAP+  applicant,  the 
application  to  use  the  SNAP+  system. 


(4)  Organization  administrator. 
Organization  administrators)  are 
individuals  who  can  enable  other 
individuals  to  use  the  SNAP+  system, 
terminate  an  individual's  access  to  the 
SNAP+  system,  and  who  can  assign  or 
change  the  roles  of  those  individuals,  all 
on  the  SNAP+  user's  behalf.  The  roles 
which  an  organization  administntor 
may  assign  to  an  individual  are 
organization  administrator  (who  has  all 
of  the  authorities  in  the  SNAP+  system 
that  the  initial  organization 
administrator  has),  certifier,  stager  and 
viewer. 

(5)  Certifier.  Certifiers  are  individuals 
who  can  submit  to  BIS.  on  behalf  of  the 
SNAP+  user,  any  type  of  application, 
form,  report,  document  or  other 
information  that  may  be  submitted  via 
the  SNAP+  system  at  the  time  of  the 
submission,  even  if  it  was  not  available 
at  the  time  that  he/she  became  a 
certifier,  and  make  representations  to 
BIS  on  the  SNAP+  user's  behalf  as  to  the 
truth,  accuracy  and  completeness  of  the 
application,  form,  report,  document  or 
other  information  submitted. 

(i)  BIS  will  treat  submissions  made  in 
the  SNAP+  system  by  any  of  the  SNAP+ 
user's  certifiers  as  representations  by  the 
SNAP+  user  to  the  United  States 
Government  luitil  the  certifier's  role  is 
terminated  in  the  SNAP+  system  by  one 
of  the  SNAP+  user's  organization 
administrators  or  by  BIS. 

(ii)  Although  BIS  reserves  the  right  to 
remove  any  individual  or  SNAP+  user 
from  the  SNAP+  system  at  its  sole 
discretion,  it  is  the  responsibility  of  the 
SNAP+  user's  organization 
administrator,  and  not  BIS,  to  remove  a 
certifier  from  SNAP+  or  remove  the  role 
of  certifier  from  an  individual  who 
ceases  to  be  authorized  by  the  SNAP+ 
user  to  certify  submissions  to  BIS  on  the 
SNAP+  user's  behalf. 

(6)  Stager.  A  stager  can  enter 
information  and  documents  into  the 
SNAP+  system  on  behalf  of  the  SNAP+ 
user  for  submission  to  BIS  by  a  certifier. 

(7)  Viewer.  A  viewer  can  view 
information  and  documents  in  the 
SNAP+  system,  but  may  not  enter  any 
information  or  attach  any  documents  to 
a  submission.  ' 

(8)  Agents.  An  agent  (regardless  of 
whether  it  is  required  to  have  a  power 
of  attorney  or  other  written 
authorization  or  whether  its  authority 
derives  from  a  relationship  described  in 
§  748.4(b)(2)(i)  of  the  EAR)  who  submits 
via  SNAP+  for  another  party  must  notify 
BIS  immediately  if  his  authority  to  do 
so  is  terminated.  Such  notification  must 
be  in  writing  and  'Sent  to: 

Office  of  Exporter  Services,  P.O.  Box  273, 
Washington,  DC  20044.  Attention:  SNAP+. 


(d)  Continuing  requirenients.  The 
requirements  of  this  paragraph  relate  to 
electronic  filing  authorizations  issued 
prior  to  [implementation  date  of 
SNAP+]  and  continue  in  effect  after  that 
date. 

(i)  No  person  may  use,  copy,  steal  or 
otherwise  compromise  a  PIN  assigned  to 
another  person;  and  no  person  may  use, 
Copy,  steal  or  otherwise  compromise  the 
company  identification  number  where 
the  company  has  not  authorized  such 
person  to  have  access  to  the  number. 

(ii)  Companies  authorized  to  file 
electronically  prior  to  [insert  effective 
date  of  SNAP+]  must  maintain  a  log  of 
submissions  made  under  SNAP  prior  to 
that  party  being  converted  to  SNAP+. 
The  log  may  be  maintained  either 
manually  or  electronically,  specifying 
the  date  and  time  of  each  electronic 
submission,  the  ECCNs  of  items 
included  in  each  electronic  submission, 
and  the  name  of  the  employee  or  agent 
submitting  the  license  application.  This 
log  may  not  be  altered.  Written 
corrections  must  be  made  in  a  maimer 
that  does  not  erase  or  cover  original 
entries.  If  the  log  is  maintained 
electronically,  corrections  may  only  be 
made  as  notations.  This  log  must  be 
maintained  in  accordance  with  the 
reauirements  of  part  762  of  the  EAR. 

Ce)  Continuation  of  requirements  for 
existing  electronic  filers  prior  to 
conversion  to  SNAP+.  Entities  and 
individuals  authorized  to  file 
electronically  prior  to  [implementation 
date  of  SNAP+1  must  continue  to 
comply  with  procedures  described  in 
this  paragraph  until  their  accounts  are 
converted  to  SNAP+. 

(i)  Use  of  company  identification 
numbers.  The  company  may  reveal  the 
company  identification  number 
assigned  to  it  by  BIS  only  to  the 
personal  identification  number  (PIN) 
holders,  their  supervisors,  employees,  or 
agents  of  the  company  with  a 
commercial  justification  for  knowing 
the  company  identification  number. 

fti)  Use  of  personal  identification 
numbers.  An  individual  who  has  been 
assigned  a  personal  identification 
number  (PIN)  system  may  not: 

(A)  Disclose  me  PIN  to  anyone; 

(B)  Record  the  PIN  either  in  writing  or 
electronically; 

(C)  Authorize  another  person  to  use 
the  PIN;  or 

(D)  Use  the  PIN  following  termination 
by  BIS  or  the  SNAP  user  company  of  his 
or  her  authorization  to  do  so. 

(iii)  Other  continuing  requirements. 
(A)  If  a  PIN  is  lost,  stolen  or  otherwise 
compromised,  the  company  and  the  PIN 
holder  must  report  the  loss,  theft  or 
compromise  of  the  PIN  immediately  by 
telephoning  BIS  at  (202)  482-0436.  You 
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must  cc  ofirm  this  notification  in  writing 
within  I  wo  business  days  to  BIS  at  the 
addresslprovided  in  paragraph  (c)(8)  of 
this  sec^on. 

(B)  A  company  authorized  to  file 
electron  ically  must  immediately  notify 
BIS  wh«  never  a  PIN  holder  leaves  the 
employ  of  the  company  or  otherwise 
ceases  t )  be  authorized  by  the  company 
to  subm  it  applications  electronically  on 
its  behalf. 

(C)  A  company  authorized  to  file 
electronically  must  notify  BIS  of  any 
change  n  its  name  or  address. 

15.  In  §  748.9,  revise  paragraph  (c) 
introdut  tory  text  to  read  as  follows: 


§748.9 


Support  documents  for  license 


appllcati  >ns. 

(c)  Uc  ense  applications  requiring 
support  documents.  License 
applicat  ons  requiring  support  by  either 
a  Staten  ent  by  the  Ultimate  Consignee 
and  Pur  :haser  or  an  Import  or  End-User 
Certifies  te  must  indicate  the  type  of 
support  document  obtained  by  placing 
an  "X"  i  n  the  appropriate  box  either  in 
the  desi  ;nated  field  on  the  electronic 
form  or.  if  filing  a  paper  application,  in 
the  "Do(  uments  Submitted  with 
Applica  ion"  or  the  "Documents  on  File 
with  Ap  Dlicant"  block.  If  the  support 
docume;  it  is  an  Import  or  End-User 
Certifica  te.  you  must  also  identify  the 
originati  ng  country  and  number  of  the 
certifica  e  in  the  designated  block  or 
field  on  >rour  application.  License 
applicat  ons  submitted  without  so 
designa^ng  the  document  type,  country, 
and  docliment  number  will  be  returned 
without  iction  unless  satisfactory 
reasons  or  failing  to  obtain  the 
dociune:  it  are  supplied  in  the  additional 
informal  ion  block  or  field  or  in  ah 
attachmi  int. 

16.  In  §  748.10,  revise  paragraphs  (f) 
and  (g)  t )  read  as  follows: 

§  748.10    Import  and  End-user  Certificates. 

***** 

(f)  Mujtiple  license  applications 
supported  by  one  certificate.  An  Import 
or  End-l  ser  Certificate  may  cover  more 
than  one  purchase  order  and  more  than 
one  item .  Where  the  certificate  includes 
items  foi  which  more  than  one  license 
applicat  on  will  be  submitted,  you  must 
include  n  the  Additional  Information 
field  or  plock  on  your  application,  or  in 
an  attachment  to  each  license 
applicat  on  submitted  against  the  , 
certificai  e,  the  following  certification: 

I(We) 
shown  00 
the 
User 
or  blocks 


cer 


srtify  that  the  quantities  of  items 
this  license  application,  based  on 
Certiflcate  identified  in  the  Import/End- 
Cert  ficate  Country  and  Number  fields 
jf  this  license  application,  when 


added^to  the  quantities  shown  on  all  other 
license  applications  submitted  to  BIS  based 
on  the  same  Certificate,  do  not  total  more 
than  the  total  quantities  shown  on  the  above 
cited  Certificate. 

(g)  Submission  of  Import  and  End- 
User  Certificates.  Applications  for 
which  a  PRC  End-User  Certificate  is 
required  that  are  filed  via  SNAP+  must 
have  a  complete,  acciuate  image  of  the 
original  certificate  attached 
electronically  with  the  SNAP+ 
submission  and  the  applicant  must 
retain  the  original  certificate  for  the  time 
period  specified  in  §  762.6  of  the  EAR. 
Applications  for  which  a  PRC  End-User 
Certificate  is  required  that  are  filed  on 
paper  must  be  accompanied  by  the 
original  certificate.  All  other  certificates 
must  be  retained  on  file  in  accordance 
with  the  recordkeeping  provisions  of  the 
part  762  of  the  EAR  and  not  submitted 
with  the  license  application. 
***** 

17.  In  §  748.11  revise  the  first 
sentence  of  paragraph  (a)(2)  to  read  as 
follows: 

§  748.1 1    Statement  by  Ultimate  Consignee 
and  Purchaser. 

(a)  *  *  * 

(2)  The  applicant  is  the  same  person 
as  the  ultimate  consignee,  provided  the 
required  statements  are  contained  in  the 
"Additional  Information"  field  or  block 
on  the  license  application.  *  *  * 


18.  In  §  748.12,  revise  paragraph  (d)(1) 
to  read  as  follows: 

§  748.1 2    Special  provisions  for  support 
documents.  " 


(d)  Procedures  for  requesting  an 
exception.  (1)  Requests  for  an  exception 
must  be  submitted  with  the  license 
application  to  which  the  request  relates. 
Requests  relating  to  more  than  one 
license  application  should  be  submitted 
with  the  first  license  application  and 
referred  to  in  the  "Additional 
Information"  field  or  block  on  any 
subsequent  license  application.  The 
request  for  an  exception  must  be  on  the 
applicant's  letterhead  and  may  be 
attached  electronically  to  an  application 
filed  via  SNAP+  or  submitted  as  a  paper 
attachment  to  an  application  filed  on 
paper. 


19.  In.§  748.14  revise  the  section 
heading,  the  third,  fourth  and  fifth 
sentences  of  paragraph  (b)  introductory 
text,  and  revise  paragraph  (e)  to  read  as 
follows: 
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§748.14    Import  Certificate  for  flrearnw 
(testined  for  Organization  of  American 
States  (OAS)  memlier  countries. 

(b)  Import  Certificate  Procedure. 
*  *  *  AH  the  recordkeeping  provisions 
of  part  762  of  the  EAR  apply  to  this 
requirement.  The  applicant  must  clearly 
note  the  number  and  date  of  the  Import 
Certificate  or  eqwvalent  official 
document  on  all  export  license 
applications  supported  by  that 
Certificate  or  equivalent  official 
document.  The  applicant  must  also 
indicate  in  the  "Documents  on  File  with 
Applicant"  field  or  block  of  the 
application  that  the  Certificate  or 
equivalent  official  document  has  been 
received  and  will  be  retained  on  file. 


(e)  Use  of  Import  Certificate.  An 
Import  Certificate  or  equivalent  official 
document  may  be  used  to  support  only 
one  license  application.  The  application 
must  include  the  same  items  as  those 
listed  on  the  Import  Certificate  or 
equivalent  official  document. 
***** 

20.  Re\'ise  supplement  No.  1  to  part 
748  to  read  as  follows: 

Supplement  No.  1  to  Part  748— SNAP+, 
BIS-748p,  BIS-748p-a:  Item  Appendix, 
and  BIS-748p-b:  End-User  Appendix; 
Information  Requirements 

All  information  must  be  entered  in  the 
designated  fields  in  SNAP+  or,  if  you  are 
submitting  a  paper  application,  legibly  typed 
within  the  lines  for  each  block  or  box,  on  the 
BIS-748P,  BIS-748P-A,  or  BIS-748P-B 
forms  except  where  a  signature  is  required  on 
the  paper  forms.  On  the  paper  forms,  enter 
only  one  typed  line  of  text  per  block  or  line. 
Except  as  noted  below,  you  must  supply  the 
following  information  with  export  and 
reexport  license  applications,  classification 
requests,  License  Exception  AGR  notices,  and 
encryption  review  requests. 

Contact  Person.  This  sbould  be  a  person 
who  can  answer  questions  concerning  the 
application,  request  or  notice.  In  SNAP+,  the 
contact  person  must  be  a  person  who  has 
been  authorized  access  to  the  SNAP+  system 
on  behalf  of  the  applicant  as  a  viewer,  stager, 
certifier  or  organization  administrator.  On 
paper  applications,  enter  the  name  of  the 
contact  person. 

Telephone.  In  SNAP+,  this  information 
was  entered  when  the  contact  person  was 
given  access  to  the  system  and  need  not  be 
reentered  with  each  application.  For  paper 
submis^ons,  enter  the  telephone  number  of 
the  contact  person. 

Facsimile.  In  SNAP+,  this  information  was 
entered  when  the  contact  person  was  given 
access  to  the  system  and  need  not  be 
reentered  with  each  application.  For  paper 
submissions,  enter  the  facsimile  ntmiber,  if 
available,  of  the  person  who  can  answer 
questions  concerning  the  application. 

Date  of  Application.  In  SNAP+,  the 
computer  automatically  records  the  date  of 


submission.  For  paper  applications  enter  the 
current  date. 

Type  of  Submission.  If  you  are  filing  via 
SNAP+,  select  the  type  of  submission  from 
the  work  item  menu  as  follows: 

For  items  in  the  United  States  that  you 
wish  to  export  or  for  technology  or  software 
(source  code)  that  you  wish  to  reveal  to 
foreign  nationals  in  the  United  States,  select 
"Export."  See  §  734.2(b)(9)  for  the  definition 
of  "export"  that  applies  to  encryption  source 
code  and  object  code  software  sub)ect  to  the 
EAR. 

For  items  located  outside  the  United  States 
that  you  wish  to  move  from  one  foreign 
country  to  another  foreign  country,  or  for 
technology  or  software  (source  code)  that  you 
wish  to  reveal  to  foreign  nationals  in  a 
foreign  country,  select  "Reexport." 

If  you  are  requesting  BIS  to  classify  your 
item  against  the  Commerce  Control  List 
(CCL),  select  "Commodity  Classification." 

For  License  Exception  AGR  notifications, 
select  "License  Exception  AGR." 

For  Encryption  Review  requests  select 
"Commodity  Classification"  and  then  select 
the  check  box  labeled  "Encryption  Item." 

Note:  You  may  not  use  SNAP+  to  file 
Special  Comprehensive  License  applications. 

If  you  are  filing  a  paper  form  BIS-748P, 
place  an  "X"  in  the  appropriate  box  in  the 
"T>-pe  of  Application"  block  as  follows: 

For  items  located  within  the  United  States 
that  you  wish  to  export  or  for  technology  or 
software  (source  code)  that  you  wish  to 
reveal  to  foreign  nationals  in  the  United 
States  mark  the  box  labeled  "Export"  with  an 
"X." 

For  items  located  outside  the  United  States 
that  you  wish  to  move  from  one  foreign 
country  to  another  foreign  country,  or  for 
technology  or  software  (source  code)  that  vou 
wish  to  reveal  to  foreign  nationals  in  a 
foreign  country,  mark  the  box  labeled 
"Reexport"  with  an  "X." 

If  you  are  requesting  BIS  to  classify  your 
item  against  the  Commerce  Control  List 
(CCL),  place  an  "X "  in  the  box  labeled 
"Classification  Request." 

If  you  are  submitting  a  Special 
Comprehensive  License  application  in 
accordance  with  the  procedures  described  in 
part  752  of  the  EAR,  place  an  "X"  in  the  box 
labeled  "Special  Comprehensive  License." 

If  you  are  submitting  a  License  Exception 
AGR  notification,  place  an  "X"  in  the  box 
labeled  "Other." 

If  you  are  submitting  an  encryption  review 
request  place  an  "X"  in  the  box  labeled 
"Commodity  Classification." 

Documents  submitted  with  Application. 
Review  the  docimientation  you  are  required 
to  submit  with  your  application  in 
accordance  with  the  provisions  of  part  748  of 
the  EAR.  and  mark  all  applicable  boxes  with 
an  "X". 

Mark  the  box  labeled  "Foreign 
Availability"  with  an  "X"  if  you  are 
submitting  an  assertion  of  foreign  availability 
with  your  license  application.  See  part  768 
of  the  EAR  for  instructions  on  foreign 
availability  submissions. 

Mark  the  box  labeled  "Tech.  Specs"  with 
an  "X"  if  you  are  submitting  descriptive 
literature,  brochures,  technical  specifications, 
etc.  with  your  application. 


Documents  on  File  with  Applicant.  Certify 
that  you  have  retained  on  file  all  appficable 
documents  as  required  by  the  provisions  of 
part  748  by  placing  an  "X"  in  the  appropriate 
box(es). 

Special  Comprehensive  License.  You  may 
not  use  SNAP+  if  you  are  applying  for  a 
Special  Comprehensive  License.  On  the  BIS- 
748P,  complete  this  block  only  if  you  are 
submitting  an  application  for  a  Special 
Comprehensive  License  in  accordance  with 
.part  752  of  the  EAR. 

Special  Purpose.  If  Supplement  No.  2  to 
this  part  requires  that  you  enter  certain 
information  .about  your  items  or  transaction 
in  this  field  or  block,  enter  that  information. 
If  you  are  submitting  an  encryption  review 
request  for  License  Exception  ENC  (§  740.17 
of  the  EAR)  enter  'License  Exception  ENC." 
If  you  are  submitting  an  encryption  review 
request  under  the  mass  market  provisions 
(§  742.15(b)(2)  of  the  EAR),  enter  "mass 
market  encryption."  If  you  are  submitting  an 
encryption  review  request  for  any  other 
reason,  enter  "encryption— other." 

Resubmission  Application  Control 
Number.  If  your  original  application  or 
License  Exception  AGR  notice  was  denied  or 
returned  without  action  (RWA),  provide  the 
Application  Control  Number  of  the  original 
application.  This  requirement  does  not  apply 
to  paper  applications  that  were  returned  to 
you  without  being  registered.  You  do  not 
need  to  supply  this  information  for 
Classification  Requests  or  Encryption  Review 
Requests. 

Replacement  License  Number.  If  you  have 
received  a  license  for  identical  items  to  the 
same  ultimate  consignee,  but  would  like  to 
make  a  modification  that  is  not  excepted  in 
§  750.7(c)  of  the  EAR  to  the  license  as 
originally  approved,  enter  the  original  license 
number.  Include  a  statement  in  the 
additional  information  field  or  block 
regarding  what  changes  you  wish  to  make  to 
the  original  license.  You  do  not  need  to 
supply  this  information  for  Classification 
Requests  or  encryption  review  requests. 

Items  Previously  Exported.  This 
information  need  be  completed  only  for 
reexport  license  applications.  Enter  the 
license  number,  License  Exception  symbol 
(for  exports  under  General  Licenses,  enter  the 
appropriate  General  License  symbol),  or 
other  authorization  under  which  the  items 
were  originally  exported,  if  known,  in  the 
"Items  Previously  Exported"  field  or  block 
on  the  BIS-748P'fonn. 

Import/End-User  Certificate.  Enter  the 
name  of  the  country  and  number  of  the 
Import  or  End  User  Certificate  obtained  in 
accordance  with  the  provisions  of  this  part.  ' 
You  do  not  need  to  supply  this  information 
for  Classification  Requests  or  Encryption 
Review  Requests. 

Applicant.  In  SNAP+,  the  following 
information  about  the  applicant  must  be 
entered  at  the  time  of  registration.  On  BIS- 
748P  forms,  it  must  be  entered  with  each 
submission.  Enter  the  applicant's  name, 
street  address,  city,  state/country,  postal 
code,  and,  on  applications  for  export 
licenses,  the  applicant's  Employer 
Identification  Number  unless  the  applicant  is 
an  individual  or  is  an^  agent  who  is  required 
to  obtain  written  authorization  under 
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§  748.4(b)(2)  of  the  EAR  to  file  on  behalf  of 
the  applicant.  Regardless  of  the  method  of 
filing,  provide  a  complete  street  address.  P.O. 
boxes  are  not  acceptable.  Refer  to  §  748.5(a) 
of  this  part  for  a  definition  of  "applicant." 
The  Employer  Identification  Number  is 
assigned  by  the  Internal  Revenue  Service  for 
tax  identification  purposes.  Accordingly,  you 
should  consult  your  company's  financial 
officer  or  accounting  division  to  obtain  this 
number. 

Other  Party  Authorized  to  Receive  License. 
If  you  would  like  BIS  to  transmit  the 
approved  license  to  another  party  designated 
by  you,  select  "Other  Party  Authorized  to 
Re{:eive  License"  from  the  parties  menu  in 
SNAP-f,  or  if  filing  on  paper,  fill  in  all 
information  in  the  corresponding  block. 
Complete  all  information,  including  neune, 
street  address,  city,  country,  postal  code  and 
telephone  number.  Leave  this  space  blank  if 
the  license  is  to  be  sent  to  the  applicant. 
Designation  of  another  pauty  to  receive  the 
license  does  not  alter  the  responsibilities  of 
the  applicant. 

Parchaser.  If  the  purchaser  is  not  also  the 
ultimate  consignee,  enter  the  purchaser's 
complete  name,  street  address,  city,  country, 
postal  code,  and  telephone  or  facsimile 
number.  Refer  to  §  748.5(c)  of  this  part  for  a 
definition  of  "purchaser."  You  must  provide 
this  Information  even  if  the  purchaser  is  also 
the  ultimate  consignee.  You  do  not  need  to 
supply  this  information  for  Classification 
Requests  or  Encryption  Review  Requests. 

latermediate  Consignee.  Enter  the 
intermediate  consignee's  complete  name, 
street  address,  city,  country,  postal  code,  and 
telephone  or  facsimile  number.  Provide  a 
complete  street  address,  P.O.  boxes  are  not 
acceptable.  Refer  to  §  748.5(d)  of  this  part  for 
a  definition  of  "intermediate  consignee".  If 
your  proposed  transaction  does  not  involve 
use  of  an  intermediate  consignee,  enter 
"None".  If  your  proposed  transaction 
involves  more  than  one  intermediate 
consignee,  provide  the  same  information  in 
the  additional  information  field  or  block  for 
each  additional  intermediate  consignee.  You 
must  provide  this  information  even  if  the 
intermediate  consignee  is  the  purchaser.  You 
do  not  need  to  supply  this  information  for 
Classification  Requests  or  Encryption  Review 
Requests. 

Ultimate  Consignee.  This  information  must 
be  supplied  if  you  are  submitting  an  export 
license  application.  Enter  the  ultimate 
consignee's  complete  name,  street  address, 
city,  country,  postal  code,  and  telephone  or 
facsmile  number.  Provide  a  complete  street 
add»s,  P.O.  boxes  are  not  acceptable.  The 
ultimate  consignee  is  the  principal  party  in 
interest  who  receives  the  exported  or 
reexported  items.  Refer  to  §  748.5(e)  of  this 
part  for  a  definition  of  "ultimate  consignee." 
A  bank,  freight  forwarder,  forwarding  agent, 
or  other  intermediary  may  not  be  identified 
as  the  ultimate  consignee  unless  it  will 
receive  the  item  for  its  own  use.  Government 
purchasing  organizations  are  the  sole 
exception  to  this  requirement.  A  government 
purchasing  organization  may  be  identified  as 
the  ixltimate  consignee  if  the  actual  end 
user(s)  is  (are)  an  entity(ies)  of  the  same 
government  and  the  actual  end-user  and  end- 
use  are  clearly  identified  in  the  "specific  end 
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Model  Number.  Enter  the  correct  model 
nimiber  for  the  item. 

CCATS  Number.  If  you  have  received  a 
classification  for  this  item  from  BIS,  provide 
the  CCATS  number  shown  on  the 
classification  issued  by  BIS. 

Quantity.  Identify  the  quantity  to  be 
exported  or  reexported,  in  terms  of  the 
"Unit"  described  in  the  "Units"  paragraph  of 
the  ECCN  entry.  If  the  "Unit"  for  an  item  is 
"$  value",  enter  the  quantity  in  imits 
commonly  used  in  the  trade.  You  do  not 
need  to  supply  this  information  for 
Classification  Requests  or  Encryption  Review 
Requests. 

Units.  The  "Unit"  paragraph  within  each 
ECCN  will  list  a  specific  "Unit"  for  those 
items  controlled  by  the  entry.  If  an  item  is 
licensed  in  terms  of  "$  value",  the  unit  of 
quantity  commonly  used  in  trade  must  also 
be  shown.  On  license  applications  for  items 
on  the  CCL,  the  unit  must  be  supplied  unless 
the  "Unit"  for  the  applicable  ECCN  reads  "N/ 
A"  on  the  CCL.  For  License  Exception  AGR 
notifications  use  the  unit  of  quantity 
commonly  used  in  the  trade.  You  do  not 
need  to  supply  this  information  for 
Classification  Requests  or  Encryption  Review 
Requests. 

Unit  Price.  Provide  the  fair  market  value  of 
the  items  you  wish  to  export  or  reexport. 
Round  all  prices  to  the  nearest  whole  dollar 
amoimt.  Give  the  exact  unit  price  only  if  the 
value  is  less  than  $0.50.  If  normal  trade 
practices  make  it  impractical  to  establish  a 
firm  contract  price,  state  in  the  "Additional 
Information"  field  or  block,  the  precise  terms 
upon  which  the  price  is  to  be  ascertained  and 
from  which  the  contract  price  may  be 
objectively  determined.  You  do  not  need  to 
supply  this  information  for  Classification 
Requests  or  Encryption  Review  Requests. 

Total  Price.  Provide  the  total  price  of  the 
item(s)  listed  on  the  application  or 
notification.  You  do  not  need  to  supply  this 
information  for  Classification  Requests  or  . 
Encryption  Review  Requests. 

Manufacturer.  Pro^de  the  name  only  of 
the  manufacturer,  if  known,  for  each  of  the 
items  you  wish  to  export,  reexport,  or  have 
BIS  classify,  if  different  from  the  applicant. 

Technical  Description.  Provide  a 
description  of  the  item(s)  you  wish  to  export, 
reexport,  or  have  BIS  classify.  Provide  details 
when  necessary  to  identify  the  specific 
item(s);  include  all  characteristics  or 
parameters  shown  in  any  applicable  ECCN 
using  measurements  identified  in  the  ECCN 
[e.g..  basic  ingredients,  composition, 
electrical  parameters,  size,  gauge,  grade, 
horsepower,  etc.).  These  characteristics  must 
be  identified  for  the  items  in  the  proposed 
transaction  when  they  are  different  from  the 
characteristics  described  in  promotional 
brochure(s). 

Total  Application  Dollar  Value.  Enter  the 
total  value  ofall  items  contained  on  the 
application  in  U.S.  Dollars.  The  use  of  other 
currencies  is  not  acceptable. 

Additional  Information.  Enter  additional 
data  pertinent  to  the  application  as  required 
in  the  EAR.  Include  special  certifications, 
names  of  parties  of  interest  not  disclosed 
elsewhere,  explanation  of  documents 
attached,  or  any  other  additional  information 
that  you  want  BIS  to  consider  in  the 
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submission.  Before  entering  information  in 
this  field  or  block,  make  sure  that  it  is  not 
required  to  be  entered  in  one  of  the  specific 
fields  or  blocks  listed  in  this  supplement. 

If  you  are  submitting  a  Classification 
Request,  use  this  field  or  block  to  explain 
why  you  believe  the  recommended  ECXJ^ 
that  you  entered  in  the  ECCN  field  or  block 
is  appropriate.  This  explanation  must  contain 
an  analysis  of  the  item  in  terms  of  the 
technical  control  parameters  specified  in  the 
appropriate  ECXIN,  if  any.  Describe  any 
ambiguities  or  deficiencies  that  could  affect 
the  accuracy  of  your  recommended 
classification. 

If  additional  space  is  necessary,  submit  an 
"attachment"  to  your  SNAP+  submission  or, 
if  filing  on  paper,  use  the  "Additional 
Information"  block  on  the  Form  BIS-748P- 
AorB. 

Signature.  In  SNAP+,  electronically 
submitting  an  application,  request,  or 
notification  operates  as  a  signature.  Paper 
forms  must  be  manually  signed  in  the 
designated  block  by  the  applicant  or  its  duly 
authorized  agent.  The  name  and  title  of  the 
person  signing  must  be  entered  in  the 
designated  blocks.  Rubber-stamped  or 
electronic  signatures  are  not  acceptable.  If  the 
person  signing  is  acting  on  behalf  of  an  agent 
who  is  required  under  §  748.4(b)(2)  of  the 
EAR  to  have  written  authorization  fi-om  the 
applicant,  enter  the  agent's  name  in  the 
"additional  information"  block. 

21.  In  supplement  No.  2  to  part  748: 

a.  Revise  the  introductory  text; 

b.  Revise  paragraphs  (a)  introductory   ■ 
text  and  (b); 

c.  Revise  the  second  sentence  of 
paragraph  (c); 

d.  Add  paragraph  (c)(3); 

e.  Revise  paragraphs  (c)(1)  and  (2) 
introductory  text  and  (2)(i); 

f.  Revise  paragraphs  (d)(1)  through  (6); 

g.  Revise  paragraphs  (e)(1)  and  (2); 
h.  Revise  paragraph  (f); 

i.  Revise  paragraph  (g)(2); 

j.  Revise  paragraphs  (i)(l)  and  (2); 

k.  Revise  paragraphs  (j)(l)(i)  and  (ii), 
{2)(i)  and  (ii),  and  (3)(i)  and  (ii); 

1.  Revise  the  second  sentence  of 
paragraph  (1); 

m.  Revise  paragraphs  (m)  introductory 
text,  (o)(l),  and  (p);  and 

n.  Revise  the  first  sentence  of 
paragraph  (r). 

The  additions  and  revisions  read  as 
follows: 

Supplement  No.  2  to  Part  748 — Unique 
License  Application  Requirements 

In  addition  to  the  instructions  contained  in 
Supplement  No.  1  to  part  748,  you  must  also 
ensure  that  the  additional  requirements  for 
certain  items  or  types  of  transactions 
described  in  this  supplement  are  addressed 
in  your  license  application.  All  other  fields 
or  blocks  not  specifically  identified  in  this 
supplement  must  be  completed  in 
accordance  with  the  instructions  contained 
in  Supplement  No.  1  to  part  748.  The  term 
field  relates  to  a  data  entry  field  on  the 
SNAP+  entry  screens,  unless  otherwise 


noted.  The  term  "block"  used  in  this 
supplement  relates  to  Forms  BIS-748P,  BIS- 
748-A,  and  BIS-748-B. 

(a)  Chemicals,  medicinals,  and 
pharmaceuticals.  If  you  are  submitting  a 
license  application  for  the  export  or  reexport 
of  chemicals,  medicinals,  and/or 
pharmaceuticals,  the  following  information 
must  be  provided  in  the  Technical 
Description  field  or  block. 

*         *         •         *         * 

(b)  Communications  intercepting  devices. 
If  you  are  required  to  submit  a  license 
application  under  §  742.13  of  this  part,  you 
must  enter  the  words  "Communications 
Intercepting  Device(s)"  in  the  "Special 
Purpose"  field  or  block.  The  item  you  are 
requesting  to  export  or  reexport  must  be 
specified  by  name  in  the  "Technical 
Description"  field  or  block. 

(c)  Digital  computers,  telecommunications, 
and  related  equipment.  *   *   *  License 
applications  involving  computers  controlled 
by  Category  4  must  identify  a  Composite 
Theoretical  Performance  (CTP)  in  the  "CTP" 
field  or  block.  *   *   * 

(1)  Requirements  for  license  applications 
involving  "digital  computers."  If  you  are 
submitting  a  license  application  to  exi>ort  or 
reexport  "digital  computers"  or  equipment 
containing  "digital  computers"  to 
destinations  in  Coimtry  Group  D:l  (See 
Supplement  No.  1  to  part  740  of  the  EAR), 
or  to  upgrade  existing  "digital  computer" 
installations  in  those  countries,  you  must 
include  in  addition  to  the  CTP  in  the  "CTP" 
field  or  block  the  following  information: 

(i)*  *  * 
(ii)*  *  * 

(2)  Additional  requirements.  License 
apphcations  to  export  or  reexport  computers 
or  related  equipment  must  include: 

(i)  A  signed  statement  or,  when  filing  via 
SNAP+,  a  facsimile  thereof  by  a  responsible 
representative  of  the  end-user  or  the 
importing  agency  describing  the  end-use  and 
certifjring  that  the  "digital  computers"  or 
related  equipment: 

(A)  *  *  * 

(B)*  *  * 

(u)  *  *  * 

(iii)  *   *   * 

(3)  Recordkeeping.  Applicants  who  submit 
facsimile  statements  to  meet  the 
requirements  of  paragraph  (c)(2)(i)  of  this 
Supplement  2,  must  maintain  the  signed 
original  for  the  period  specified  in  §  762.6  of 
the  EAR. 

(d)  Gift  parcels:  consolidated  in  a  single 
shipment.  *  *  * 

(1)  In  the  "Purchaser"  field  or  block,  enter 
the  word  "None"; 

(2)  In  the  "Ultimate  Consignee"  field  or 
block,  enter  the  word  "Various"  instead  of 
the  name  and  address  of  a  single  ultimate 
consignee; 

(3)  In  "Specific  End-Use"  field  or  block, 
enter  the  phrase  "For  personal  use  by 
recipients"; 

(4)  In  the  "Quantity"  field  or  block, 
indicate  a  reasonable  estimate  of  the  number 
of  parcels  to  be  shipped  during  the  validity 
of  the  license; 

(5)  In  "Technical  Description"  fielder 
block,  enter  the  phrase  "Gift  Parcels";  and 

(6)  In  "Total  Application  Value"  field  or 
block,  indicate  a  reasonable  value 


approximation  proportionate  to  the  quantity 
of  gift  parcels  identified  in  the  "Quantity" 
field  or  block. 

(e)  Intransil  through  the  United  States. 

*  *   * 

(1)  In  the  "Special  Purpose"  field  or  block, 
enter  the  phrase  "In transit  Shipment"; 

(2)  In  the  "Additional  Information"  field  or 
block,  enter  the  name  and  address  of  the 
foreign  consignor  who  shipped  the  items  to 
the  United  States  and  state  the  origin  of  the 
shipment; 

*  *         »         *         * 

(f)  Intransit  outside  of  the  United  States.  If 
you  are  submitting  a  license  application 
based  on  General  Prohibition  No.  8  stated  in 
§  736.2(b)(8)  of  the  EAR  and  identification  of 
the  intermediate  consignee  in  the  country  of 
unlading  or  transit  is  unknown  at  the  time 
the  license  application  is  submitted,  the 
country  of  unlading  or  transit  must  be  shown 
in  the  "Intermediate  Consignee"  field  or 
block. 

(g)  Nuclear  Nonproliferation  items  and 
end-uses. 
***** 

(2)  License  application  refjuirements. 
Along  with  the  required  certification,  you 
must  include  the  following  information  in 
your  license  application: 

(i)  In  the  "Documents  on  File  with 
Applicant"  field  or  block,  place  an  "X"  in  the 
box  titled  "Nuclear  Certification"; 

(ii)  In  the  "Special  Purpose"  field  or  block, 
enter  the  phrase  "NUCLEAR  CONTROLS '; 

(iii)  In  "Specific  End-Use"  field  or  block, 
provide,  if  known,  the  specific  geographic 
locations  of  any  installations,  establishments, 
or  sites  at  which  the  items  will  be  used; 

(iv)  In  the  "Technical  Description"  field  or 
block,  if  apphcable,  include  a  description  of 
any  specific  features  of  design  or  specific 
modifications  that  make  the  item  capable  of 
nuclear  explosive  activities,  or  of  safeguarded 
or  unsafeguarded  nuclear  activities  as 
described  in  §  744.2(a)(3)  of  the  EAR;  and 

(v)  In  the  "Additional  Information"  field  or 
block,  if  your  license  application  is  being 
submitted  because  you  know  that  your 
transaction  involves  a  nuclear  end-use 
described  in  §  744.2  of  the  EAR,  you  must 
fully  explain  the  basis  for  your  knowledge 
that  the  items  are  intended  for  the  purpose(s) 
described  in  §  744.2  of  the  EAR.  Indicate  the 
specific  end-use(s)  the  items  will  have  in 
designing,  developing,  fabricating,  or  testing 
nuclear  weapons  or  nuclear  explosive 
devices  or  in  designing,  constructing, 
fabricating,  or  operating  the  facilities 
described  in  §  744.2(a)(3)  of  the  EAR. 
***** 

(i)  Ports,  components,  and  materials 
incorporated  abroad  into  foreign-made 
products.  *  *  * 

(1)  License  applications  for  the  export  of 
parts  and  components.  If  you  are  submitting 
a  license  application  for  the  export  of  parts, 
components,  or  materials  to  be  incorporated 
abroad  into  products  that  will  then  be  sent 
to  designated  third  countries,  you  must  enter 
in  the  "Specific  End-Use"  field  or  block,  a 
description  of  end-use  including  a  general 
description  of  the  conunodities  to  be 
manufactured,  their  typical  end-use,  and  the 
countries  where  those  commodities  will  be 


marketed.  The  countries  may  be  listed 
specifically  or  may  be  identified  by  Country 
Groups,  geographic  areas,  etc. 

(2)  License  applications  for  the  reexport  of 
incorporated  parts  and  components.  If  you 
are  submitting  a  license  application  for  the 
reexport  of  parts,  components,  or  materials 
incorporated  abroad  into  products  that  will 
be  sent  to  designated  third  countries  you 
must  include  the  following  information  in 
your  license  application: 

(i)  In  the  "Special  Purpose"  field  or  block, 
enter  the  phrase  "Parts  and  Components"; 

(ii)  In  the  "Ultimate  Consignee"  field  or 
block,  enter  the  name,  street  address,  city  and 
country  of  the  foreign  party  who  will  be 
receiving  the  foreign-made  product.  If  you 
are  requesting  approval  for  multiple 
countries  or  consignees  enter  "Various"  in 
the  "Ultimate  Consignee"  field  or  block  and 
list  the  specific  countries.  Country  Groups,  or 
geographic  areas  in  the  "Additional 
Information"  field  or  block; 

(iii)  In  the  "Original  Ultimate  Consignee" 
field  or  block,  enter  the  name,  street  address, 
city,  and  country  of  the  foreign  party  who 
will  be  exporting  the  foreign-made  product 
incorporating  U.S.  origin  parts,  components 
or  materials: 

(iv)  In  the  "Specific  End-Use"  field  or 
block,  describe  the  activity  of  the  end-user 
identified  in  the  "End-User"  field  or  block  or. 
if  the  ultimate  consignee  is  also  the  end  user, 
of  the  ultimate  consignee  identified  in  the 
"Ultimate  Consignee"  field  or  block,  and  the 
end-use  of  the  foreign-made  product.  Indicate 
the  final  configuration  if  the  product  is 
intended  to  be  incorporated  in  a  larger 
system.  If  the  end-use  is  unknown,  state 
"unknown"  and  describe^he  general 
activities  of  the  end-user; 

(v)  In  the  "Quantity"  field  or  block,  specify 
the  quantity  for  each  foreign-made  product. 
If  this  information  is  unknown,  enter 
"Unknown"  in  the  Quantity  field  or  block; 

(vi)  In  the  "Total  Price"  field  or  block, 
enter  the  digit  "0"  for  each  foreign-made 
product; 

(vii)  In  the  "Technical  Description"  field  or 
block,  describe  the  foreign-made  product  that 
will  be  exported,  specifying  type  and  model 
or  part  number.  Attach  brochures  or 
specifications,  if  available.  Show  as  part  of 
the  description  the  unit  value,  in  U.S. 
dollars,  of  the  foreign-made  product  (if  more 
than  one  foreign-made  product  is  listed  on 
the  license  application,  specify  the  unit  value 
for  each  type/model/part  number).  Also 
include  a  description  of  the  U.S.  content 
(including  the  applicable  Export  Control 
Classification  Number(s))  and  its  value  in 
U.S.  dollars.  If  more  than  one  foreign-made 
product  is  identified  on  the  license 
application,  describe  the  U.S.  content  and 
specify  the  U.S.  content  value  for  each 
foreign-made  product.  Also,  provide 
sufficient  support  information  to  explain  the 
basis  for  the  stated  values.  To  the  extent 
possible,  explain  how  much  of  the  value  of 
the  foreign-made  product  represents  foreign 
origin  parts,  components,  or  materials,  as 
opposed  to  labor,  overhead,  etc.  When  the 
U.S.  content  varies  and  cannot  be  specified 
in  advance,  provide  a  range  of  percentage 
and  value  that  would  indicate  the  minimum 
and  maxftnum  U.S.  content; 
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(viii)  It  elude  separately  in  the  "Technical 
Description"  field  or  block  a  description  of 
any  U.S.  Origin  spare  parts  to  be  reexported 
with  the  fcreign-made  product,  if  they  exceed 
the  amoulit  allowed  by  §  740.10  of  the  EAR. 
Enter  the  quantity,  if  appropriate,  in  the 
"Quantit]  "  field  or  block.  Enter  the  ECCN  for 
the  spare  larts  in  the  "ECCN"  field  or  block 
and  enter  the  value  of  the  spare  parts  in  the 
"Total  Pr  ce"  field  or  block; 

(ix)  In  t  le  "Total  Application  Dollar 
Value"  £i(  Id  or  block,  enter  the  digit  "0;" 

(x)  If  th  I  foreign-made  product  is  the  direct 
product  of  U.S.  origin  technology  that  was 


exported  4r  reexported  subject  to  written 
assurance  a  request  for  waiver  of  that 
assurance  if  necessary,  may  be  made  in  the 
Additioi  al  Information"  field  or  block.  If 
U.S.  origii  I  technology  will  accompany  a 
shipment  [o  a  country  listed  in  Country 
Group  D:l  or  E:2  (see  Supplement  No.  1  to 
part  740  a  I  the  EAR)  describe  in  Additional 
Infonnati(  n  field  or  block  the  type  of 
technolog  r  and  how  it  will  be  used. 

(j)  Ship  stores,  plane  stores,  supplies,  and 
equipmen  . 

(1) 

(i)  In  th4  "Ultimate  Consignee"  field  or 
block,  ent  ir  the  name,  street  address,  city, 
and  count  y  of  the  shipyard  where  the  vessel 
is  being  c(  nstructed; 

(ii)  In  "■  "echnical  Description"  field  or 
block.  Stat  J  the  length  of  the  vessel  for  a 
vessel  unc  er  12  m  (40  ft)  in  length.  For  a 
vessel  12  1  [1  (40  ft)  in  length  or  over,  provide 
the  follow  ng  information  (if  this  information 
is  unknoMJn.  enter  "unknown"  in  this  field 
or  block): 

(2)*   * 

(i)  In  th(  "Ultimate  Consignee"  field  or 
block,  ent(  r  the  name  and  address  of  the 
plant  whe  e  the  aircraft  is  being  constructed: 

(ii)  In  th  J  "Technical  Description"  field  or 
block,  ent(  r  the  following  information  (if  this 
informatio  ri  is  unknown,  enter  "unknown' 
in  this  fielp  or  block): 

(3) 

(i)  In  th«  "Ultimate  Consignee"  field  or 
block,  ent(  r  the  name  of  the  owner,  the  name 
of  the  vesg  si,  if  applicable,  and  port  or  point 
here  the  tems  will  be  taken  aboard; 

(ii)  In  th  !  "Ultimate  Consignee"  field  or 
block  ente  the  following  statement  if,  at  the 
time  of  fill  [ig  the  license  application,  it  is 
vhere  the  vessel  or  aircraft  will 
i(  items,  but  it  is  known  that  the 
not  be  shipped  to  a  country  listed 
in  Country  Group  D:l  or  E:2  (see  Supplement 
No.  1  to  ps  rt  740  of  the  EAR): 


uncertain 
take  on  th 
items  will 


(1)  Reexf^orts 
applicatio 
which  the 
"Additional 


*  The  license 
must  specify  the  country-  to 
reexport  will  be  made  in  the 
Information"  field  or  block. 


(m)  Boh  its.  If  you  are  submitting  a  license 
applicatioi   for  the  export  or  reexport  of  items 
controlled  by  ECCNs  2B007  or  2D001 
(including  robots,  robot  controUeri,  end- 
effectors,  0  r  related  software)  the  following 
informatio  i  must  be  provided  in  the 
'Additionil  Information"  field  or  block: 
*         *         * 

(o)  Tech  wlogy — (i)  License  application 
instructor  .  If  you  are  submitting  a  license 
application  for  the  export  or  reexport  of 


^ 


technology  you  must  check  the  box  labeled 
"Letter  of  Explanation"  in  the  "Documents 
Submitted  with  the  Application"  block  on 
the  BIS-748P  or  select  "Letter  of 
Explanation"  from  the  pull  down  menu  in 
the  "Document  T3rpe"  field  when  attaching 
an  electronic  copy  of  a  document  to  the 
SNAP+  form,  enter  the  word  "Technology" 
in  the  "Special  Purpose"  field  or  block,  leave 
the  "Quantity"  and  "Manufactiu-er"  fields  or 
blocks  blank,  and  include  a  general  statement 
that  specifies  the  technology  (e.g.,  blueprints, 
manuals,  etc.)  in  the  "Tec^ical  Description" 
field  or  block. 
***** 

(p)  Temporary  exports  or  reexports.  If  you 
are  submitting  a  license  application  for  the 
temporary  export  or  reexport  of  an  item  (not 
eligible  for  the  temporary  exports  and 
reexports  provisions  of  License  Exception 
TMP  (see  §  740.9(a)  of  the  EAR)  you  must 
include  the  followring  certification  in  the 
-  Additional  Information  field  or  block: 
The  items  described  on  this  license 
application  are  to  be  temporarily  exported  (or 
reexported)  for  (state  the  purpose,  e.g., 
demonstration,  testing,  exhibition,  etc.),  used 
solely  for  the  purpose  authorized,  and 
returned  to  the  United  States  (or  originating 
country)  as  soon  as  the  temporary  purpose 
has  ended,  but  in  no  case  later  than  one  year 
of  the  date  of  export  (or  reexport),  unless 
other  disposition  has  been  authorized  in 
writing  by  the  Bureau  of  Industry  and 
Security. 
***** 

(r)  Encryption  review  requests.  Enter  in  the 
Special  Purpose  field  or  block,  "License 
Exception  ENC"  if  you  are  submitting  an 
encryption  review  request  for  license 
exception  ENC  (§  740.17  of  the  EAR)  or 
"mass  market  encryption"  of  you  are 
submitting  an  encryption  review  request 
under  the  mass  market  encryption  provisions 
(§  742.15(b)(2)  of  the  EAR).  *   *   * 

PART  754— [AMENDED] 

22.  The  authority  citation  for  15  CFR 
part  754  is  revised  to  read  as  follovirs: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  30  U.S.C.  185(s).  18g(u);  42  U.S.C. 
6212;  43  U.S.C.  1354;  46  U.S.C.  app.  466c; 
E.O.  11912,  41  FR  15825,  3  CFR,  1976  Comp., 
p.  114;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  7,  2003,  68 
FR  47833,  August  11,  2003. 

23.  In  §  754.2,  revise  paragraph  (g)(1) 
to  read  as  follows: 

§754.2    Crude  Oil. 


(g)  Exports  of  certain  California  crude 


oil. 


(1)  Applicants  must  submit  their 
applications  electronically  via  BIS's 
Simplified  Network  Application  Process 
(SNAP-h)  system  imless  BIS  has 
authorized  the  applicant  to  use  the 
paper  Form  BIS-748P  (See  §  748.1(e)  of 
the  EAR).  Paper  applications  must  be 
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sent  to:  Office  of  Exporter  Services, 
ATTN:  Short  Supply  Program — 
Petroleum,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce, 
P.O.  Box  273,  Washington,  DC  20044. 
***** 

24.  In  §  754.4,  revise  paragraphs 
(d)(1),  (d)(2),  and  (d)(3)  to  read  as 
follows: 

§  754.4    Unprocessed  Western  Red  Cedar. 

***** 

(d)  License  Applications.  (1) 
Applicants  requesting  to  export 
unprocessed  western  red  cedar  must 
submit  a  properly  completed 
application  electronically  via  SNAP+ 
unless  BIS  has  authorized  the  applicant 
to  use  the  paper  form  BIS-748P, 
Multipurpose  Application  Form  (see 
§  748.1(e)  of  the  EAR).  An  application  to 
export  unprocessed  western  red  cedar 
must  include  such  other  documents  as 
may  be  required  by  BIS,  and  the 
following  statement,  either  in  the 
"Additional  Information"  field  or  block 
of  the  application  or  as  a  separate  signed 
statement  from  an  authorized 
representative  of  the  exporter  (if 
submitted  in  the  "Additional 
Information"  field  of  the  application,  a 
separate  signature  is  not  required): 

I,  (Name)  (Title)  of  (Exporter)  HEREBY 
CERTIFY  that  to  the  best  of  mv  knowledge 
and  belief  the  (Quantity)  (cubic  meters  or 
board  feed  scribner)  of  unprocessed  western 
red  cedar  timber  that  (Exporter)  proposes  to 
export  was  not  harvested  from  State  or 
Federal  lands  under  contracts  entered  into 
afterOctober  1,  1979. 
(Signature) 
(Date) 

(2)  "Various"  may  be  entered  in  the 
"Purchaser"  and  "Ultimate  Consignee" 
fields  or  blocks  on  the  applications 
when  there  is  more  than  one  purchaser 
or  ultimate  consignee. 

(3)  For  each  application  submitted, 
and  for  each  export  shipment  made 
imder  a  license,  the  exporter  must 
assemble  and  retain  for  the  period 
described  in  part  762  of  the  EAR,  and 
produce  or  make  available  for 
inspection,  the  following: 

(i)*   *   * 
(ii)  *   *  * 
***** 

25.  In  §  754.5,  revise  paragraph  (b)(2) 
to  read  as  follows: 

§  754.5    Horses  for  Export  by  Sea 

***** 

h  License  policy.  W  *  *  * 
(2)  Other  license  applications  will  be 
approved  if  BIS,  in  consultation  with 
the  Department  of  Agriculture, 
determines  that  the  horses  are  not 
intended  for  slaughter.  You  must 


provide  a  statement  in  the  "Additional 
Information"  field  or  block  of  the 
license  application,  certifying  that  no 
horse  under  consignment  is  being 
exported  for  the  purpose  of  slaughter. 

26.  In  supplement  No.  2  to  part  754, 
revise  footnote  number  2  to  read  as 
follows: 

2  For  export  licensing  purposes,  report 
commodities  on  export  license  applications 
in  units  of  quantity  indicated. 

PART  772— {AMENDED] 

27.  The  authority  citation  for  15  CFR 
part  772  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.:  50 
U.S.C.  1701  et  seq.;  E.a  13222,  66  FR  44025. 
3  CFR,  2001  Comp.,  p.  783;  Notice  of  August 
7,  2003,  68  FR  47833,  August  11,  2003. 

28.  Revise  §  772.1  by  adding  a 
sentence  at  the  end  of  the  definition  of 
"applicant"  as  follows: 

§772.1    Definitions. 

***** 

Applicant  *   *  * 

This  definition  does  not  apply  to  the 
term  "SNAP+  applicant"  used  in  §  748  7 
of  the  EAR. 


Dated:  November  3.  2003. 

Peter  Lichtenbaum, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  03-28133  Filed  11-10-03;  8:45  am] 

BIUING  CODE  3S10-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Parti  61 
RIN  1076-AE46 

Navajo  Partitioned  Lands  Grazing 
Permits 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  rulemaking  adds  a  new 
part  to  the  regulations  of  the  Bureau  of 
Indian  Affairs  to  govern  the  grazing  of 
livestock  on  the  Navajo  Partitioned 
Land  (NPL)  of  the  Navajo-Hopi  Former 
Joint  Use  Area  (FJUA)  of  the  1882 
Executive  Order  reservation.  The 
purpose  of  these  regulations  is  to 
conserve  the  rangelands  of  the  NPL  in 
order  to  maximize  future  use  of  the  land 
for  grazing  and  other  purposes. 
DATES:  Written  comments  must  be 
submitted  no  later  than  February  10 
2004. 


ADDRESSES:  AH  comments  on  the 
proposed  rule  must  be  in  writing  and 
addressed  to:  Bill  Downes,  Acting 
Director,  Office  of  Trust 
Responsibilities,  Attn.:  Agriculture  and 
Range.  MS-3061-MIB,  Code  210, 1849 
C  Street,  NW.,  Washington,  DC  20240, 
Telephone  (202)  208-6464. 

You  may  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Department  of 
the  Interior,  Office  of  Management  and 
Budget,  either  by  telefaxing  to  (202) 
395-6566,  or  by  e-mail  to 
OIRA_DOCKET@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Russell.  (505)  863-6256,  at  the 
Navajo  Regional  Office  in  Gallup,  New 
Mexico. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  long-standing  dispute  between 
the  Hopi  Tribe  and  the  Navajo  Nation 
over  beneficial  ownership  of  the 
reservation  created  by  the  Executive 
Order  of  December  16,  1882,  Congress 
passed  the  Act  of  July  22,  1958,  72  Stat. 
403,  which  permitted  the  Navajo  Nation 
and  the  Hopi  Tribe  to  sue  each  other  in 
federal  court  to  resolve  the  issue.  The 
Hopi  Tribe  initiated  such  a  suit  on 
August  1,  1958.  in  United  States  District 
Court  for  the  District  of  Arizona  in 
Healing  V.  Jones,  174  F.  Supp.  211  (D. 
Ariz.  1959),  [Healing  /).  The  merits  of 
the  case  were  heard  by  a  three  judge 
panel  of  the  United  States  District  Court 
for  the  District  of  Arizona  in  Healing  v. 
Jones.  210  F.  Supp.  125  (D.  Ariz.  1962) 
afTd  373  U.S.  758  (1963),  {Healing  U) 
after  the  initial  procedural  challenges  to 
the  suit  were  dismissed  in  Healing  I. 
The  district  court  determined  that  while 
the  Hopi  Tribe  had  a  right  to  the 
exclusive  use  and  occupancy  of  a 
portion  of  the  1882  reservation  know  as  - 
District  6,  it  shared  the  remaining  lands 
of  the  1882  reservation  in  common  with 
the  Navajo  Nation.  Disputes  between  the 
two  tribes  continued  over  the  right  to 
use  and  occupy  the  1882  reservation  in 
spite  of  the  district  court's  decision  in 
Healing  U.  In  an  attempt  to  resolve  these 
ongoing  problems.  Congress  enacted  the 
Navajo-Hopi  Settlement  Act,  25  U.S.C. 
640d-640d-3 1 ,  which  provided  for  the 
partition  of  the  Joint  Use  Area  of  the 
1882  reservation,  excluding  District  6. 
between  the  two  tribes.  The  Act  was 
amended  by  the  Navajo-Hopi  Indian 
Relocation  Amendments  Acts  of  1980, 
94  Stat.  929.  due  to  the  dissatisfaction 
expressed  by  both  tribes  with  the 
relocation  process. 

The  Relocation  Act  Amendments 
added  subsection  (c)  to  25  U.S.C.  640d-. 
18.  It  required  the  Secretary  of  the 
Interior  to  complete  the  livestock 
reduction  program  contained  in  25 
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U.S.C.  640d-18(a)  within  18  months  of 
its  enactment.  The  new  subsection  also 
required  that  all  grazing  control  and 
range  restoration  activities  be 
coordinated  and  executed  with  the 
concurrence  of  the  tribe  to  which  the 
land  had  been  partitioned.  In  1982,  the 
U.S.  District  Court  for  the  District  of 
Arizona  determined  in  Hopi  Tribe  v. 
Watt,  530  F.  Supp.  1217  (D.  Ariz.  1982), 
that  the  grazing  regulations  contained  in 
part  153  of  25  CFR  were  invalid  with 
respect  to  th^  1882  reservation 
partitioned  to  both  the  Navajo  Nation 
and  the  Hopi  Tribe.  The  court  reached 
that  conclusion  because  the  regulations 
did  not  provide  for  the  concurrence  of 
the  Navajo  Nation  or  the  Hopi  Tribe  as 
required  by  the  Relocation  Act 
Amendments.  The  district  court's  ruling 
was  upheld  by  the  Ninth  Circuit  Coiurt 
of  Appeals  in  Hopi  Tribe  v.  Watt,  719 
F.  2d  314  (9th  Cir.  1983). 

As  a  result  of  the  decision  in  Hopi 
Tribe  V.  Watt,  Id.,  the  Bureau  of  Indian 
Affairs  sought  the  concmxence  of  the 
Navajo  Nation  for  the  regulations,  which 
are  herein  published.  The  concurrence 
of  the  Navajo  Nation  to  these  regulations 
was  provided  verbally  by  the  Navajo- 
Hopi  Land  Commission  and  the  Navajo 
Nation  Natural  Resource  Committee 
which  met  jointly  on  June  26,  2003. 
Non-substantive,  editorial  changes  have 
been  made  to  the  proposed  regulations, 
which  were  approved  by  the  Navajo 
Nation. 

These  regulations  are  issued  to 
implement  the  Secretary  of  the  Interior's 
responsibilities  for  the  Navajo 
Partitioned  Lands  as  mandated  by  the 
Navajo-Hopi  Settlement  Act,  as 
amended  by  the  Relocation  Act 
Amendments,  and  the  previously  cited 
federal  court  decisions.  In  1982,  part 
152  of  25  CFR  was  re-designated  as  part 
167,  Navajo  Grazing  Regulations,  and 
part  153  of  25  CiT?  was  re-designated  as 
part  168,  Hopi  Partitioned  Lands 
Grazing  Regulations.  All  grazing  permits 
issued  for  the  joint  Use  Area  imder  the 
old  25  CFR  part  152,  some  of  which 
dated  from  1940,  were  canceled  within 
one  year  pursuant  to  the  Order  of 
Compliance  issued  on  October  14, 1972, 
by  the  U.S.  District  Court  of  the  District 
of  Arizona  in  Hamilton  v.  MacDonald, 
Civ.  579-PCT.  From  1973  through  1978, 
the  Biireau  of  Indian  Affairs  did  not 
issue  grazing  permits  for  the  Joint  Use 
Area  (JUA)  during  calculation  of  the 
range's  carrying  capacity  and  stocking 
rates.  However,  in  late  1977  the  Joint 
Use  Area  Administrative  Office  of  the 
Brueau  of  Indian  Affairs  at  Flagstaff, 
Arizona,  completed  its  inventory  and 
began  issuing  annual  grazing  permits  to 
the  residents  of  the  JUA.  These  interim 
permits  were  limited  to  one  year  by 


order  of  the  federal  district  court.  Since 
the  198:  ruling  in  Hopi  v.  Watt,  530 
F.2d  12:  7  (1983),  declaring  that  the  pre- 
1982  re{  ulations  were  invalid,  the 
Bureau  i  if  Indian  Affairs  has  been 
subject  1 3  the  provisions  of  the  Navajo- 
Hopi  Se  tlement  Act,  as  amended, 
which  n  quire  the  development  of  new 
grazing  fegulations  for  the  Navajo 
Partitiorled  Land  with  the  conciurence 
of  the  Navajo  Nation.  These  regulations 
are  the  product  of  that  consultation. 

Proposed  rulemaking  was  published 
in  the  Federal  Register  on  November  1, 
1995  (60  FR  55506),  and  invited 
comments  for  60  days  ending  January  2, 
1996.  Tq  allow  maximum  input  from 
the  Navijo  and  Hopi  Tribes  and  the 
public,  i  n  extension  of  the  comment 
period  ti »  September  9, 1996  was 
publish*  d  in  the  Federal  Register  on 
June  10, 1996  (61  FR  29327).  A  total  of 
74  writti  n  comments  were  received 
from  inc  ividuals  and  attorneys 
represer  ting  the  Navajo  Nation,  as  well 
as  indiv  duals  commenting  on  their  own 
behalf.  T  he  comments  were  reviewed  by 
the  Nav(  jo-Hopi  Land  Commission  of 
the  Navj  jo  Nation  Council  NPL 
Subcom  nittee  during  the  week  of 
Novemt  er  17,  1996.  The  suggested 
respons(  is  to  the  comments  were  sent  to 
the  Navi  ijo  Nation  Resources  Committee 
for  furth  er  review  and  consideration  on 
Septeml  er  10,  1998.  Comments  and 
reconmi  mdations  were  adopted  and 
incorpoi  ated  into  a  proposed  rule  which 
was  nev  jr  finalized.  We  have  reviewed 
the  com  nents  and  recommendations, 
and  inc(  rporated  them  in  the  proposed 
rule  wh(  ire  appropriate. 

This  I  Lilemaking  also  incorporates  the 
requireqients  of  the  American  Indian 
Agriculllural  Resource  Management  Act 
(AIARMA)(107  Stat.  2011,  25  U.S.C. 
§  3703  at  seq.),  as  amended.  The 
purposee  of  AIARMA  include  carrying 
out  the  tust  responsibility  of  the  United 
States  alid  promoting  self-determination 
of  India  i  tribes  by  providing  for  the 
manage!  aent  of  Indian  agricultural  lands 
and  rela  ted  renewable  resources  in  a 
manner  consistent  with  identified  tribal 
goals  an  d  priorities  for  conservation, 
multipli  I  use,  and  sustained  yield;  by 
authoriaing  the  Secretary  to  take  part  in 
the  management  of  Indian  agricultiu'al 
lands  with  the  participation  of  the 
benefici  il  owners  of  the  land  in  a 
manner  consistent  with  the  trust . 
respons  bility  of  the  Secretary  and  the 
objectives  of  the  beneficial  owners;  and 
by  providing  for  the  development  and 
manag^ent  of  Indian  agricultural  land. 
The  AIXRMA  requires  that  the  Secretary' 
conduci  all  land  management  activities 
on  Indii  n  agricultural  lands  in 
accorda  ice  with  agricultural  resoiuce 
manage  nent  plans,  integrated  resources 


management  plans,  and  all  tribal  laws 
and  ordinances,  except  where  such 
compliance  woiild  be  contrary  to  the 
trust  responsibility  oi  the  United  States. 

Final  regulations  governing  grazing 
permits  for  all  Indian  lands  were 
promulgated  in  25  CFR  part  166  on 
January  22,  2001,  and  are  found  at  25 
CFR  part  166.  While  part  166  applies  to- 
an  Indian  agricultural  lands,  part  161 
applies  only  to  the  Navajo  Partitioned 
Lands.  Both  regulations  implement  the 
requirements  of  AIARMA. 

Section-by-Section  Analysis  of  the 
Proposed  Rule 

Subpart  A,  "Definitions,  Authority, 
Purpose  and  Scope,"  contains  key  terms 
used  throughout  the  proposed 
regulation.  These  terms  are  consistent 
with  those  found  in  AIARMA.  This 
subpart  also  describes  the  Secretary's 
authorities  under  this  part. 

Subpart  B,  "Tribal  Policies  and  Laws 
Pertaining  to  Permits,"  is  consistent 
with  AIARMA  and  makes  clear  that 
Navajo  Nation  laws  generally  apply  to 
land  under  the  jxirisdiction  of  the 
Navajo  Nation,  except  to  the  extent  that 
those  Navajo  Nation  laws  are 
inconsistent  with  applicable  federal 
law.  Further,  \mless  prohibited  by 
federal  law,  BIA  will  recognize  and 
comply  with  tribal  laws  regulating 
activities  on  the  Navajo  Partitioned 
Lands,  including  tribal  laws  relating  to 
land  use,  environmented  protection,  and 
historic  or  oiltural  preservation. 

Subpart  C,  "General  Provisions,"  lists 
the  environmental  compliance  and 
management  documents  that  are 
required  by  AIARMA.  This  subpart  also 
discusses  how  carrying  capacity  and 
stocking  rates  are  established. 

Subpart  D,  "Grazing  Permit 
Reqiiirements,"  describes  the  general 
requirements  for  obtaining  a  permit,  the 
provisions  contained  in  a  grazing 
permit,  the  restrictions  placed  on 
permits,  and  other  permit  requirements. 

Subpart  E,  "Reissuance  of  Grazing 
Permits,"  sets  forth  eligibility  and 
priority  criteria  for  reissuance  of 
cancelled  grazing  permits.  This  subpart 
makes  clear  that  the  Navajo  Nation  may 
prescribe  eligibility  requirement  for 
grazing  allocations  within  180  days 
following  the  effective  date  of  these 
regulations.  BIA  will  prescribe  the     "^ 
eligibility  requirements  after  expiration 
of  the  180-day  period  in  the  event  that 
the  Navajo  Nation  does  not  prescribe 
eligibility  requirements,  or  in  the  event 
that  satisfactory  action  is  not  taken  by 
the  Navajo  Nation.  This  subpart  also 
describes  how  new  permits  may  be 
granted  after  the  initial  reissuance  of 
permits,  and  sets  forth  the  procedures 
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for  re-issuing  permits  and  allocating 
permits  within  each  range  unit. 

Subpart  F.  "Modifying  A  Permit," 
describes  how  permits  may  be 
transferred,  assigned  or  modified. 

Subpart  G,  "Permit  Violations,"  sets 
forth  the  procedures  for  the 
investigation,  notification  and 
processing  of  permit  violations.  This 
section  also  describes  the  process  by 
which  mediation  can  be  used  in  the 
event  of  a  permit  violation. 

Subpart  H,  "Trespass,"  describes  the 
process  for  trespass  notification, 
enforcement,  actions  and  penalties, 
damages  and  costs.  This  subpart  is 
substantially  similar  to  the  general 
grazing  regulations,  25  CFR,  part  166, 
subpart  I,  and  is  consistent  with 
AIARMA. 

Subpart  I,  "Concurrence/ Appeals/ 
Amendments,"  sets  forth  the  procedures 
for  the  Navajo  Nation  to  provide 
concurrence  to  BIA  under  this  part.  This 
subpart  also  states  that  decisions  made 
by  BIA  under  this  part  may  be  appealed, 
and  that  decisions  made  by  the  Navajo 
Nation  under  this  part  may  be  appealed 
to  the  appropriate  hearing  body  of  the 
Navajo  Nation. 

Procedural  Requirements 

A.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Office  of 
Management  and  Budget  (OMB)  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
in  the  Executive  Order. 

This  proposed  rule  describes  how  BIA 
will  administer  grazing  permits  on  trust 
^  land.  Thus,  the  impact  of  the  rule  is 
confined  to  the  Federal  Government  and 
individual  Indian  and  the  Navajo 
Nation,  and  does  not  impose  a 


compliance  burden  on  the  economy 
generally.  Accordingly,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  imder 
any  of  the  preceding  criteria. 

B.  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.) 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  as  amended, 
whenever  an  agency  is  required  to 
publish  a  notice  of  rule  making  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (e.g.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  Indian  tribes  are  not 
considered  to  be  small  entities  for 
piuposes  of  the  Act  and,  consequently, 
no  regulatory  flexibility  analysis  has 
been  done. 

This  proposed  implementation 
guidance  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.  based 
enterprises  to  compete  with  foreign- 
based  enterprises  because  it  concerns 
only  the  Navajo  Nation.  Accordingly, 
this  proposed  regulation  will  not  have 
an  economic  impact  on  a  substantial 
number  of  small  entities,  and.  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996 

Under  5  U.S.C.  804(2),  SBREFA,  a 
rule  is  major  if  OMB  finds  that  it  results 
in  (1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more;  (2)  A  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  Section  804  of  the 
SBREFA.  This  rule  is  uniquely  confined 
to  the  Federal  Government,  individual 
Indians  and  the  Navajo  Nation,  thus,  it 
will  not  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
This  proposed  rule  provides  regulatory 
guidance  for  grazing  permits  on  trust 
lands  owned  by  individual  Indians  and 
the  Navajo  Nation. 


D.  Unfunded  Mandates  Reform  Act 

The  proposed  implementation 
guidance  would  not  impose  imfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4,  March  22,  1995,  109  Stat. 
48).  This  proposed  rule  will  not  result 
in  the  expendihare  by  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year  (2  U.S.C.  1532). 
The  impact  of  this  proposed  rule  is 
confined  to  grazing  permits  on  land 
held  in  trust  for  the  Navajo  Nation. 
Accordingly,  this  proposed  rule  will  not 
result  in  the  expenditure  of  $100 
million  or  more  in  any  one  year. 

E.  Takings  Implication  Assessment 
(Executive  Order  12630) 

This  proposed  implementation 
guidance  does  not  have  significant 
"takings"  implications.  Policies  that 
have  taking  implications  do  not  include 
actions  affecting  properties  that  are  held 
in  tiiist  by  the  United  States.  The  NPL 
grazing  regulations  provide  specific 
regulatory  guidance  on  trust  lands. 

F.  Energ\'  Effects  (Executive  Order 
13211) 

On  May  18,  2001,  tiie  President  issued 
Executive  Order  13211  which  speaks  to 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
The  Executive  Order  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
proposed  rule  is  restricted  to  25  CFR 
161,  Navajo  Partitioned  Lands  Grazing 
Permits  on  lands  held  in  trust  for 
individual  Indians  and  tribap.  Mineral 
development  on  lands  held  in  trust  for         %. 
individual  Indians  and  the  Navajo 
Nation  are  regulated  under  the  Indian 
Mineral  Development  Act.  Regulations 
for  mineral  development  are  provided 
under  a  separate  part  in  25  CFR  211,  212 
and  225.  This  proposed  implementation 
guidance  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  no  Statement  of  Energy 
Eff^ects  has  been  prepared. 

G.  Federalism  (Executive  Order  12612) 

This  proposed  implementation 
guidance  does  not  have  significant 
Federalism  effects  because  it  pertains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  rights, 
and  responsibilities  of  States.  While  this 
proposed  rule  will  impact  tribal 
governments,  there  is  no  federalism 
impact  on  the  trust  relationship  or 
balance  of  power  between  the  United 
States  govenunent  and  the  various  tribal 
govenmients  affected  by  this 
rulemaking.  Therefore,  in  accordance 
with  Executive  Order  13132,  it  is 
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determined  tBat  this  rule  will  not  have 
suf^cient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment. 

H.  Civil  Justice  Reform  (Executive  Order 
12988) 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  61  FR  4729,  February  7,  1996, 
imposes  on  executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements: 

(1)  Eliminate  drafting  errors  and 
ambiguity;  (2)  write  regulations  to 
minimize  litigation;  and  (3)  provtde  a 
clear  legal  standard  for  effective  conduct 
rather  than  a  general  standard  and 
promote  simplification  and  burden 
reduction.  With  regard  to  the  review 
required  by  section  3  (a),  section  (b)  of 
Executive  Order  12988  specifically 
requires  that  executives  agencies  make 
every  reasonable  effort  to  insure  that  the 
regulations:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affecting  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  affect  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  executive  agencies  to 
review  regulations  in  light  of  the 
applicable  standards  in  section  3(a)  and 
section  3(b)  to  determine  whether  they 


I  ir  it  is  unreasonable  to  meet  on 
jf  them.  This  proposed 
mplem(  ntation  guidance  does  not 

I  lurden  the  judicial  system  and 
applicable  standards  provided 
sections  3(a)  and  3(b)(2)  of  the 
Order  12988. 


are  met 

or  more 

i 

unduly 

meets 

in 

Executi\)|e 


th3 


/.  Natiot  al  Environmental  Policy  Act 
(NEPA) 

This  proposed  rule  is  categorically 
exclude! '.  from  the  preparation  of  an 
environi  nental  assessment  or  an 
environi  lental  impact  statement  imder 
the  Nati(  »nal  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321,  et  seq.,  because 
its  envir  jnmental  effects  are  too  broad, 
speculat  ve,  or  conjectural  to  lend 
themseh  es  to  meaningful  analysis  and 
the  Fede  ral  actions  under  the  proposed 
rule  (i.e.  approval  or  disapproval  of 
grazing  |  termits  on  Indian  lands)  wiU  be 
subject  c  t  the  time  of  the  action  itself  to 
the  Natii  )nal  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Fu  iher,  no  extraordinary 
circums  ances  exist  to  require 
preparat  on  of  an  environmental 

or  environmental  impact . 


assessmi  int 
statemei  t. 

/.  Consu  tation  and  Coordination  With 
Indian  j  ribal  Governments  (Executive 
Order  1,175} 

Pursu  int  to  Executive  Order  13175  of 
November  6,  2000,  Consultation  and 
Coordin  ition  with  Indian  Tribal 
Go  verm  lents,  the  Department  has 
determii  led  that  because  the  proposed 
rule  ma]  ing  will  uniquely  affect  tribal 
govemn  ents  it  will  follow  Department 
and  Adi  linistrative  protocols  in 
consulti  ig  with  tribal  governments  on 

-  Table  of  Burden  for  25  CFR  161 


the  rulemaking.  Consequently,  tribal 
governments  will  be  notified  through 
this  Federal  Register  dociunent  and     ^ 
through  BIA  field  offices,  of  the 
ramifications  of  this  rulemaking.  This 
will  enable  tribal  officials  and  Uie 
affected  tribal  constituency  throughout 
the  Navajo  Partitioned  Lands  to  have 
meaningful  and  timely  input  in  the 
development  of  the  final  rule.  This  will 
reinforce  good  intergovernmental 
relations  with  the  Navajo  Nation  and 
better  inform,  educate  and  advise  the 
Navajo  Nation  on  compliance 
requirements  of  the  rulemaking.  We 
consulted  with  representatives  of  the 
Navajo  Nation  during  the  formulation  of 
this  proposed  regulation. 
Representatives  from  the  Navajo-Hopi 
Land  Commission  and  Navajo  Nation 
Natural  Resource  Committee  met  in 
consultation  several  times  from 
November  2002  to  June  of  2003  to  draft 
the  proposed  regulations.  The 
comments  received  from  these 
consultations  were  taken  into 
consideration  in  the  formulation  of  the 
following  proposed  NPL  Grazing 
regulations.  We  have  committed  to 
consulting  with  the  Navajo  Nation  in 
the  formulation  of  a  final  rule  for  the 
Navajo  Partitioned  Lands  Grazing 
regulations. 

K.  Paperwork  Reduction  Act 

This  regulation  requires  an 
information  collection  from  10  or  more 
parties,  and  therefore  is  subject  to 
review  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13). 

The  table  showing  the  burden  of  the 
information  collection  is  included 
below  for  yoiir  information. 


CFR  Section 


Number  of 
respondents 


Number  of 
annual  re- 
sponses 


I  lourly  bur- 
( len  per  re- 
sponse 
(hours) 


Total  annual 
hourly  bur- 
den 


Salary: 
$5.00  X  total 
hourly  bur- 
den =  total 
hourly  bur- 
den cost 


Federal  bur- 
den per  re- 
sponse 
(hours) 


Total  Federal 
annual  bur- 
den hours 


Salary: 

$18.52  X 

total  hourly 

burden  = 

total  Federal 

burden  cost 


161.102 
161.206 
161.301 
161.302 
161.304 
161.402 
161.500 
161.502 
161.604 
161.606 
161.703 
161.704 
161.708 
161.717 
161.800 
161.801 
161.802 


700 

700 

700 

700 

700 

700 

70 

70 

35 

35 

35 

35 

10 

10 

700 

85 

85 


700 

700 

700 

700 

700 

700 

70 

70 

35 

35 

35 

35 

10 

10 

700 

85 

85 


V2 


350 


V3 


233 


$1,750 
1,165 


V3 

Va 


233 
23 


1,165 
115 


Vz 

V2 

Vz 

V2 

1 

Vz 

1 


17.5 
17.5 
17.5 
17.5 
5 
10 
175 
42.5 
85 


87 

87 

87 

88 

25 

50 

875 

213 

425 


Vfe 
Va 
V*, 

y* 

1 

1 

y« 
1 
1 
1 
1 
1 

2 

Va 

1 

% 


350 
175 
175 
175 
175 
700 

70 

17.5 

35 

36 

35 

35 

10 

20 
212.5 

85 

42.5 


$6,482 

3,241 

3,241 

3,241 

3,241 

12,964 

1,296 

324 

648 

648 

648 

648 

185 

370 

3.936 

1,575 

787 
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Table  of  Burden  for  25  CFR  161— Continued 


CFR  Section 


Totals 


Numt)er  of 
respondents 


70C 


Numt)er  of 
annual  re- 
sponses 


DOI  invites  comments  on  the 
information  collection  requirements  in 
the  proposed  regulation.  You  may 
submit  comments  by  telefacsimile  at 
(202)  395-6566  or  by  e-mail  at 
OmA_DOCKET@omb.eop.gov.  Please 
also  send  a  copy  of  your  comments  to 
BIA  at  the  location  specified  under  the 
heading  ADDRESSES.  Note  that  requests 
for  comments  on  the  rule  and  the 
information  collection  are  separate. 

You  can  receive  a  copy  of  BIA's 
submission  to  0MB  by  contacting  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  or  by 
requesting  the  information  from  BIA 
Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue,  NW. 
Mail  Stop  52  SIB.  Washington,  DC 
20240. 

Comments  should  address:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Program,  including 
the  practical  utility  of  the  information  to 
BIA;  (2)  the  accuracy  of  BIA's  burden 
estimates;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
niinimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number.  This  is  a  new 
collection.  OMB  will  assign  an  OMB 
Control  Nxmiber  when  the  collection  is" 
approved.  OMB  must  make  a  decision 
concerning  the  collection  of  information 
requirements  in  this  proposed  rule  no 
sooner  than  30  days,  and  no  later  than 
60  days,  after  it  is  published  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  maximum 
effect  if  OMB  receives  it  within  30  days 
of  publication.  Comments  on 
information  collection  requirements  do 
not  relate,  however,  to  the  deadline  for 
general  public  conmients  on  the 
proposed  rule,  indicated  in  the  DATES 
section. 

We  are  collecting  this  information  in 
order  to  properly  manage  the  grazing 
permits  on  the  Navajo  Partitioned  Lands 


5,370 


Hourly  txjr- 
den  pier  re- 
sponse 
(hours) 


Total  annual 

hourly  t>ur- 

den 


1,226.5 


Salary: 
$5.00  X  total 
hourly  bur- 
den =  t(Mal 
hourly  t)ur- 
den  cost 


6,132 


Federal  bur- 
den per  re- 
sponse 
(hours) 


Total  Federal 
annual  bur- 
den hours 


2,347.5 


Salary: 

$18.52  X 

total  hourly 

burden  = 

total  Federal 

burden  cost 


43,475 


in  keeping  with  good  grazing  practices. 
We  estimate  that  the  hourly  public 
burden  for  providing  the  information 
ranges  from  15  minutes  to  1  hour.  We 
estimate  the  cost  to  the  public  to  be 
$6,132.00  based  on  an  hourly  cost  of 
$5.00.  The  requested  information  is 
submitted  in  order  to  obtain  or  retain  a 
benefit,  i.e.,  a  grazing  permit.  We  do  not 
require  the  public  to  maintain  records 
except  temporarily  for  those  needed  to 
complete  reports.  There  is  no  need  for 
confidentiality  protections  other  than 
those  which  would  be  covered  by  FOIA/ 
Privacy  Act. 

Organizations  and  individuals  who 
submit  comments  on  the  information 
collection  requirements  should  be  aware 
that  BIA  keeps  such  comments  available 
for  public  inspection  during  regular 
business  hours.  If  you  wish  to  have  your 
name  and  address  withheld  from  public 
inspection,  you  must  state  this 
prominently  at  the  beginning  of  any 
comments  you  make.  BIA  will  honor 
your  request  to  the  extent  allowable  by 
law. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading;  for  example,  §  161.1  What 
definitions  do  I  need  to  know?) 

(5)  Is  the  description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 


Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street  NW., 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Public  Comment  Solicitation 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  mail  or  hand- 
deliver  your  written  comments  to  the 
person  listed  in  the  ADDRESSES  section 
of  this  document.  Comments  may  also 
be  telefaxed  to  the  following  number: 
(202)  219-0006.  We  cannot  accept 
electronic  submissions  at  this  time.  All 
written  comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
document  will  be  carefully  assessed  and 
fully  considered  before  publication  of  a 
finai  rule.  . 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record.  We  will  honor 
the  request  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  fitam 
organizations  or  businesses,  and  fit>m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subiects  in  25  CFR  Part  161 

Grazing  lands,  Indians-lands, 
Livestock. 

Dated:  November  6,  2003. 

Aurene  M.  Nfartin, 

Principal  Deputy  Assistant  Secretary-Indian 
Affairs. 

For  the  reasons  stated  in  the 
preamble,  the  Bureau  of  Indian  Affairs 
proposes  to  add  part  161  to  chapter  I  of 
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title  25  of  the  Code  of  Federal 
Regulations  as  follows. 

PART  161— NAVAJO  PARTITIONED 
LANDS  GRAZING  PERMITS  - 

Subpart  A — DeflnKions,  Authority,  Purpose 
•ndScop* 

Sec. 

161.1  What  definitions  do  I  need  to  know? 

161.2  What  are  the  Secretary's  authorities 
under  this  part? 

161.3  What  is  the  purpose  of  this  part? 
'161.4    To  what  lands  does  this  part  apply 

161.5  Can  BIA  waive  the  application  of  this 
part? 

161.6  Are  there  any  other  restrictions  on 
information  given  to  BIA? 

Subpart  B— TrilMl  Policies  and  Laws 
Partaining  to  Permits 

161.100  Do  tribal  laws  apply  to  grazing 
permits? 

161.101  How  will  tribal  laws  be  enforced 
on  the  Navajo  Partitioned  Lands?    _ 

161.102  What  notifications  ^e  required  that 
tribal  law^  apply  to  grazing  permits  on 
the  Nayajo  Partitioned  Lands? 

Subpart  C — General  Provisions 

161.200  Is  an  Indian  agricultural  resource 
management  plan  required? 

161.201  Is  environmental  compliance 
required? 

161.202  How  are  range  units  established? 

161.203  Are  range  management  plans 
required? 

161.204  How  eire  carrying  capacities  and 
stocking  rates  established? 

161.205  How  are  range  improvements 
treated? 

161.206  What  must  a  permittee  do  to 
protect  livestock  from  exposure  to 
disease? 

161.207  What  livestock  are  authorized  to 
graze? 

Subpart  D — Permtt  Requirements 

161.300  When  is  a  permit  needed  to 
authorize  grazing  use? 

161.301  What  will  a  grazing  permit 
contain? 

'161.302     What  restrictions  are  placed  on 
grazing  permits? 

161.303  How  long  is  a  permit  valid? 

161.304  Must  a  permit  be  recorded? 

161.305  When  is  a  decision  by  BIA 
regarding  a  permit  effective? 

161.306  When  are  permits  effective? 

161.307  When  may  a  permittee  commence 
grazing  on  Navajo  Partitioned  Land? 

161.308  Must  permittee  comply  with 
standards^f  conduct  if  granted  a  permit? 

Subpart  E — Reissuance  of  Grazing  Permits 

161.400  What  are  the  criteria  for  reissuing 
grazing  permits? 

161.401  Will  new  permits  be  granted  after 
the  initial  reissuance  of  permits? 

161.402  What  are  the  procedures  for 
reissuing  penaits? 

161.403  How  are  grazing  permits  allocated 
within  each  range  unit? 

Subpart  F— Modifying  a  Parmit 

161.500  May  permits  be  transferred, 
assigned  or  modified? 


161.501  I  When  will  a  permit  modification 
be  effective? 

161.502  [Will  a  special  land  use  require 
permit  modification? 

Subpart  9 — Permit  Violations 

161.600  [What  permit  violations  are 
addn  ssed  by  this  subpart? 

161.601  How  will  BIA  monitor  permit 


com[  liance? 


161.602 

non-4se? 

161.603  Can  a  permit  provide  for  mediation 
in  thi  event  of  a  permit  violation  or 
dispi  te? 

161.604  What  happens  if  a  permit  violation 
occu|s? 

161.605 


perm  \  violation  contain? 


161.606 


doesi  I't  cure  a  violation  on  time? 


161.607 


161.608 


to  pe  mit  cancellation  decisions? 


effec  ive? 

161.609  Can  BIA  take  emergency  action  if 
the  ri  ngeland  is  threatened? 

161.610  What  will  BIA  do  if  livestock  is  not 
remo  ved  when  a  permit  expires  or  is 
cancfUed? 

Subpart  M — Trespass 

161.700  What  is  trespass? 

161.701  What  is  BIAs  trespass  policy? 

161.702  Who  will  enforce  this  subpart? 

Notificat;  on 

1 6 1 .  703    How  are  trespassers  notified  of  a 

tresp  iss  determination? 
161.704     What  can  a  permittee  do  if  they 
a  trespass  notice? 
How  long  will  a  written  trespass 
remain  in  effect? 


receive 
161.705 

noticfe 


Actions 

161.706 

tres 

161.707 


Will  my  permit  be  canceled  for 


What  will  a  written  notice  of  a 


What  will  BIA  do  if  the  permitee 


What  appeal  bond  provisions  apply 


When  will  a  permit  cancellation  be 


What  actions  does  BIA  take  against 


tresp  issers? 

When  will  BIA  impound 
unatjthorized  livestock  or  other 
? 


prop  srty 

161.708  How  are  trespassers  notified  of 
imp(  undments? 

161.709  What  happens  after  unauthorized 
lives  ock  or  other  property  are 

imp(  unded? 

161.710  How  can  impounded  livestock  or 
othe  property  be  redeemed? 

161.711  How  v«ll  BIA  sell  impounded 
lives  :ock  or  other  property? 

Penalties ,  Damages,  and  Costs 

161.712  What  are  the  penalties,  damages, 
and  losts  payable  by  trespassers? 

161.713  How  will  BIA  determine  the 

amo  int  of  damages  to  Navajo  Partitioned 
Lan<  s? 

161.714  How  will  BIA  determine  the  costs 
assoi  :iated  with  enforcement  of  the 
tres{  ass? 

161.715  What  will  BIA  do  if  a  trespasser 
fails  to  pay  penalties,  damages  and  costs? 

161.716  How  are  the  proceeds  from  trespass 
disti  ibuted? 

161.717  What  happens  if  BIA  does  not 
colli  ct  enough  money  to  satisfy  the 
pent  Ity? 


Sulipart  I — Concurrence/Appeaia/ 
Amendments 

161 .800  How  does  the  Navajo  Nation  to 
provide  concurrence  to  BIA? 

161.801  May  decisions  under  this  part  be 
appealed? 

161.802  How  will  the  Navajo  Nation 
recommend  amendments  to  this  part? 

Authority:  25  U.S.C.  2;  5  U.S.C.  301;  25 
U.S.C.  640d  et  seq. 

Subpart  A — Definitions,  Authority, 
Purpose,  and  Scope 

§  1 61 .1    What  definitions  do  I  need  to 
Icnow? 

Agricultural  Act  means  the  American 
Indians  Agricultural  Resource 
Management  Act  (AIARMA)  of 
December  3, 1993  (107  Stat.  2011,  25 
U.S.C.  §  3701  et  seq.),  and  amended  on 
November  2,  1994  {108  Stat.  4572). 

Agricultural  resource  managewent 
plan  means  a  10-year  plan  developed 
through  the  public  review  process 
specifying  the  tribal  management  goals 
and  objectives  developed  for  tribal 
agricultural  and  grazing  resources.  Plans 
developed  and  approved  under 
AIARMA  will  govern  the  management 
and  administration  of  Indian 
agricultural  resoiurces  and  Indian 
agricultural  lands  by  BIA  and  Indian 
tribal  governments. 

Allocation  means  the  number  of 
animal  units  authorized  in  each  grazing 
permit. 

Animal  Unit  (AU)  means  one  adult 
cow  and  her  6-month-old  calf  or  the 
equivalent  thereof  based  on  comparable 
forage  consumption.  Thus  as  defined  in 
the  following: 

(1)  One  adidt  sheep  or  goat  is 
equivalent  to  one-fifdi  (0.20)  of  an  AU; 

(2)  One  adult  horse,  mule,  or  burro  is 
equivalent  to  one  and  one  quarter  (1.25) 
AU;  or 

(3)  One  adult  llama  is  equivalent  to 
three-fifths  (0.60)  of  an  AU. 

Appeal  means  a  written  request  for 
review  of  an  action  or  the  inaction  of  an 
official  of  the  Bureau  of  Indian  Affairs 
that  is  claimed  to  adversely  affect  the 
interested  party  making  the  request. 

Appeal  Bond  means  a  bond  posted 
upon  filing  of  an  appeal  that  provides  a 
security  or  guaranty  if  an  appeal  creates 
a  delay  in  implementing  our  decision 
that  cotUd  cause  a  significeint  and 
measurable  financial  loss  to  another     ^ 
party. 

BLA  means  the  Bureau  of  Indian 
Affairs  within  the  Department  of  the 
Interior. 

Bond  means  security  for  the 
performance  of  certain  permit 
obligations,  as  furnished  by  the 
permittee,  or  a  guaranty  of  such 
performance  as  furnished  by  a  third- 
party  surety. 
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Business  day  means  Monday  through 
Friday,  excluding  federally  or  tribally 
recognized  holidays. 

Carrying  capacity  means  the  number 
of  livestock  and/or  wildlife,  which  may 
be  sustained  on  a  management  imit 
compatible  with  management  objectives 
for  the  unit. 

Concurrence  means  the  written 
agreement  of  the  Navajo  Nation  with  a 
policy,  action,  decision  or  finding 
submitted  for  consideration  by  BIA. 

Conservation  practice  refers  to  any 
management  measure  taken  to  maintain 
or  improve  the  condition,  productivity, 
sustainability,  or  usability  of  targeted 
resources. 

Customary  Use  Area  refers  to  an  area 
to  which  an  individual  traditionally 
confined  his  or  her  traditional  grazing 
use  and  occupancy  and/or  an  area 
traditionally  inhabited  by  his  or  her 
ancestors. 

Day  means  a  calendar  day,  unless 
otherwise  specified. 

Enumeration  means  the  list  of  persons 
living  on  and  identified  improvements 
located  within  the  Former  Joint  Use 
Area  obtained  through  interviews 
conducted  by  BIA  in  1974  and  1975. 

Former  Joint  Use  Area  means  the  area 
that  was  divided  between  the  Navajo 
Nation  and  the  Hopi  Tribe  by  the 
Judgment  of  Partition  issued  April  18, 
1979,  by  the  United  States  District  Court 
for  the  District  of  Arizona.  This  area  was 
established  by  the  United  States  District 
Court  for  the  District  of  Arizona  in 
Healing  V.  Jones,  210  F.  Supp.  125 
(1962),  aff  d.  373  U.S.  758  (1963)  and  is 
located: 

(1)  Inside  the  Executive  Order  area 
(Executive  Order  of  December  16, 1882); 
and 

(2)  Outside  Land  Management  District 
6. 

Grazing  Committee  means  the  District 
Grazing  Committee  established  by  the 
Navajo  Nation  Coimcil,  who  is 
responsible  for  enforcing  and 
implementing  tribal  grazing  regulations 
on  the  Navajo  Partitioned  Lands. 

Grazing  Permit  means  a  revocable 
privilege  granted  in  writing  and  limited 
to  entering  on  and  utilizing  forage  by 
domestic  livestock  on  a  specified  range 
imit.  The  term  as  used  herein  shall 
include  authorizations  issued  to  enable 
the  crossing  or  trailing  of  domestic 
livestock  within  assign  range  unit. 

Historical  Land  Use:  see  Customary 
Use  Area. 

Improvement  means  any  structure  or 
excavation  to  facilitate  management  of 
the  range  for  livestock. 

Livestock  means  horses,  cattle,  sheep, 
goats,  mules,  burros,  donkeys,  and 
llamas. 


Management  Unit  is  a  subdivision  of 
a  geographic  area  where  imique 
resource  conditions,  goals,  concerns,  or 
opportimities  require  specific  and 
separate  management  planning. 

Navajo  Nation  means  all  offices/ 
entities/programs  under  the  direct 
jurisdiction  of  the  Navajo  Nation 
Government. 

Navajo  Partitioned  Lands  (NPL) 
means  that  portion  of  the  Former  Joint 
Use  Area  awarded  to  the  Navajo  Nation 
under  the  Judgment  of  Partition  issued 
April  18,  1979,  by  the  United  States 
District  Court  for  the  District  of  Arizona, 
and  now  a  separate  administrative 
entity  within  the  Navajo  Indian 
Reservation. 

Non-Concurrence  means  the  official 
written  denial  of  approval  by  the  Navajo 
Nation  of  a  policy,  action,  decision,  or 
finding  submitted  for  consideration  bv 
BIA. 

Range  management  plan  is  a 
statement  of  management  objectives  for 
grazing,  farming,  or  other  agricuhure 
management  including  contract 
stipulations  defining  required  uses, 
operations,  and  improvements. 

Range  Unit  means  a  tract  of  land 
designated  as  a  separate  management 
subdivision  for  the  administration  of 
grazing. 

Resident  means  a  person  who  lives  on 
the  Navajo  Partitioned  Lands. 

Resources  Committee  means  the 
oversight  committee  for  the  Division  of 
Natural  Resources  within  the  Navajo 
Nation  Government.  The  Resources 
Committee  of  the  Navajo  Nation  Coimcil 
to  whom  authority  is  delegated  to 
exercise  the  powers  of  the  Navajo 
Nation  with  regards  to  the  range 
development  and  grazing  management 
of  the  Navajo  Partitioned  Lands. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  or  her  designated 
representative. 

Settlement  Act  means  the  Navajo 
Hopi  Settlement  Act  of  December  22, 
1974  (88  Stat.  1712,  25  U.S.C.  §64d  et 
seq.,  as  amended). 

Sheep  Unit  means  an  adult  ewe  with 
im-weaned  lamb.  It  is  also  the  basic  unit 
in  which  forage  allocations  are 
expressed. 

Sheep  Unit  Year  Long  refers  to  the 
amount  of  forage  needed  to  sustain  one 
sheep  unit  for  one  year. 

Special  land  use  means  all  land  usage 
for  purposes  other  than  for  grazing 
withdrawn  in  accordance  with  Navajo 
Nation  laws.  Federal  laws,  and  BIA 
policies  and  procedures,  such  as  but  not 
limited  to:  Housing  permits,  farm  leases, 
governmental  facilities,  rights-of-way, 
schools,  parks,  business  leases,  etc. 

Special  management  area  means  an 
area  for  which  a  single  management 


plan  is  developed  and  applied  in 
response  to  special  management 
objectives  such  as  watershed 
management,  fire  hazard  areas,  or  other 
similar  concerns. 

Stocking  rate  means  the  maximum 
number  of  sheep  imits,  or  animal  units 
authorized  to  graze  on  a  particular 
pastiu-e,  management  unit,  or  range  unit 
during  a  specified  period  of  time. 

Trespass  means  any  unauthorized 
occupancy,  grazing,  use  of,  or  action  on 
the  Navajo  Partitioned  Lands. 

§161^    What  are  the  Secretary's 
authorities  under  this  pert? 

(a)  Under  Section  640d-9(e)  of  the 
Settlement  Act,  lands  partitioned  under 
the  Settlement  Act  are  subject  to  the 
jurisdiction  of  the  tribe  to  ytrhom 
partitioned.  The  laws  of  the  tribe  apply 
to  the  partitioned  lands  as  in  paragraphs 
(a)(1)  and  (a)(2>  of  this  section. 

(1)  Effective  October  6,  1980: 

(i)  All  conservation  practices  on  the 
Navajo  Partitioned  Lands,  including 
control  and  range  restoration  activities, 
must  be  coordinated  and  executed  with 
the  concurrence  of  the  Navajo  Nation; 
and 

(ii)  All  grazing  and  range  restoration 
matters  on  the  Navajo  Reservation  lands 
must  be  administered  by  BIA,  under 
applicable  laws  and  regulations. 

(2)  Effective  April  18, 1981.  the 
Navajo  Nation  has  jurisdiction  and 
authority  over  any  lands  partitioned  to 
it  and  over  all  persons  on  these  lands. 
This  jurisdiction  and  authority  apply: 

(i)  To  the  same  extent  as  is  applicable 
to  those  other  portions  of  the  Navajo 
reservation;  and 

(ii)  Notwithstanding  any  provision  of 
law  to  the  contrary,  except  where  there 
is  a  conflict  with  Uie  laws  and 
regulations  referred  to  in  paragraph  (a) 
of  this  section. 

(b)  Under  the  Agricultural  Act,  the 
Secretary  is  authorized  to: 

(1)  Carry  out  the  trust  responsibility  of 
the  United  States  and  promote  Indian 
tribal  self-determination  by  providing 
for  management  of  Indian  agricultural 
lands  and  renewable  resources 
consistent  with  tribal  goals  and 
priorities  for  conservation,  multiple  use, 
and  sustained  yield; 

(2)  Take  part  in  managing  Indian 
agricultiual  lands,  with  the 
participation  of  the  land's  beneficial 
owners,  in  a  maimer  consistent  with  the 
Secretary's  trust  responsibility  emd  with 
the  objectives  of  the  beneficial  owners; 

(3)  Provide  for  the  development  and 
management  of  Indian  agricultural 
lands;  and 

(4)  Improving  the  expertise  and 
technical  abilities  of  Indian  tribes  and 
their  members  by  increasing  the 
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educational  and  training  opportunities 
available  to  Indian  people  and 
communities  in  the  practical,  technical, 
and  professional  aspects  of  agricultural 
and  land  management. 

f161.3    What  is  ttw  purpose  of  this  part? 

The  purpose  of  this  part  is  to  describe 
the  goals  and  objectives  of  grazing 
management  on  the  Navajo  Partitioned 
Lands: 

(a)  Provide  resources  to  rehabilitate 
range  resources  in  the  preservation  of 
forage,  soil,  and  water  on  the  Navajo 
Partitioned  Lands; 

(b)  Monitor  the  recovery  of  those 
resources  where  they  have  deteriorated; 

(c)  Protect,  conserve,  utilize,  and 
maintain  the  highest  productive 
potential  on  the  Navajo  Partitioned 
Lands  through  the  application  of  sound 
conservation  practices  and  techniques. 
These  practices  and  techniques  will  be 
applied  to  planning,  development. ' 
inventorying,  classiflcation,  and 
management  of  agricultural  resources; 

(d)  Increase  production  and  expand 
the  diversity  and  availability  of 
agricultural  products  for  subsistence, 
income,  and  employment  of  Indians^, 
through  the  development  of  agricultiu^ 
resources  on  the  Navajo  Partitioned 
Lands; 

(e)  Manage  agricultural  resources 
consistent  with  integrated  resource 
management  plans  in  order  to  protect 
and  maintain  other  values  such  as 
wildlife,  fisheries,  cultural  resources, 
recreation  and  to  regulate  water  runoff 
and  minimize  soil  erosion; 

(f)  Enable  the  Navajo  Nation  to 
maximize  the  potential  benefits 
available  to  its  members  from  their 
lands  by  providing  technical  assistance, 
training,  and  education  in  conservation 
practices,  management  and  economics 
of  agribusiness,  sources  and  use  of 
credit  and  marketing  of  agricultural 
products,  and  other  applicable  subject 
areas; 

(g)  Develop  the  Navajo  Partitioned 
Lands  to  promote  self-sustaining 
commtmities;  and 

(h)  Assist  the  Navajo  Nation  with 
permitting  the  Navajo  Partitioned 
Lands,  consistent  with  prudent 
jnanagement  and  conservation  practices, 
and  community  goals  as  expressed  in 
the  tribal  management  plans  and 
appropriate  tribal  ordinemces. 

f  161.4    To  what  lands  does  this  part 
apply? 

The  grazing  regulations  in  this  part 
apply  to  the  Navajo  Partitioned  Lands 
within  the  boimdaries  of  the  Navajo 
Indian  Reservation  held  in  trust  by  the 
United-States  for  the  Navajo  Nation. 
Contiguous  areas  outside  of  the  Navajo 


Partition  id  Lands  may  be  included 
under  this  part,  for  management 

by  BIA  in  consultation  with 
affect  sd  permittees  and  other 
land  users,  and  with  the 
concurre:  ice  of  the  Resources 
Committ(  te. 


this 
purposes 
the 
affected 


§161.5 
this  part? 

Yes,  if 
conflicts 


(  an  BIA  waive  the  application  of 


i  provision  of  this  part 
with  the  objectives  of  the 
agricultu  "al  resource  management  plan 
providedlfor  in  §  161.200,  or  with  a 
tribal  law  ,  BIA  may  waive  the 
applicati  )n  of  this  part  unless  the 
waiver  w  ould  either: 

(a)  Cor  stitute  a  violation  of  a  federal 
statute  01  judicial  decision;  or 

(b)  Coi  flict  with  BIA's  general  trust 
responsil  lility  under  federal  law. 

§  1 61 .6    Lre  there  any  other  restrictions  on 
informatU  n  given  to  BIA? 

Inform  ition  that  the  BIA  collects  in 
connectii  )n  with  permits  for  NPL  in 
sections  L61.102. 161.206, 161.301, 
161.302,  161.304,  161.402,  161.500, 
161.502,  161.604,  161.606,  161.703, 
161.704,  161.708,  161.717,  161.800, 
161.801.  and  161.802  have  been 
reviewec  and  approved  by  the  Office  of 
Manager!  lent  and  Budget.  The  OMB 
Control  Number  assigned  is  1076-01 XX. 
Please  m  te  that  a  federal  agency  may 
not  cond  net  or  sponsor,  and  you  are  not 
required  to  respond  to  a  collection  of 
informat  on  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 

Subpart 
Pertainiiig 


-Tribal  Policies  and  Laws 
to  Permits 


§  1 61 .1 00    Do  tribal  laws  apply  to  grazing 
permits? 

Navajt  Nation  laws  generally  apply  to 
land  unc  er  the  jurisdiction  of  the 
Navajo  ^  ation,  except  to  the  extent  that 
those  Na  I'ajo  Nation  laws  are 
inconsis  ent  with  this  part  or  other 
applicab  e  federal  law.  This  part  may  be 
superset  ed  or  modified  by  Navajo 
Nation  li  iws  with  Secretarial  approval, 
howevei ,  so  long  as: 

(a)  Th(  1  Navajo  Nation  laws  are 
consiste:  it  with  the  enacting  Navajo 
Nation's  governing  documents; 

(b)  Th  !  Navajo  Nation  has  notified 
BIA  of  tl  e  superseding  or  modifying 
effect  of  the  Navajo  Nation  laws; 

(c)  Th  !  superseding  or  modifying  of 
the  regu  ation  would  not  violate  a 
federal  a  tatute  or  judicial  decision,  or 
conflict  ivith  the  Secretary's  general 
trust  responsibility  under  federal  law; 
and 

(d)  Th  J  superseding  or  modifying  of 
the  regu  ation  applies  only  to  Navajo 
Partitior  ed  Lands. 


§  161.101  How  will  tribal  laws  be  enforced 
on  the  Navaio  Partitioned  Lands? 

(a)  Unless  prohibited  by  federal  law, 
BIA  will  recognize  and  comply  with 
tribal  laws  regulating  activities  on  the 
Navajo  Partitioned  Lands,  including 
tribal  laws  relating  to  land  use, 
environmental  protection,  and  historic 
or  cultiual  preservation. 

(b)  While  the  Navajo  Nation  is 
primarily  responsible  for  enforcing 
tribal  laws  pertaining  to  the  Navajo 
Partitioned  Lands,  BIA  will: 

(1)  Assist  in  the  enforcement  of 
Navajo  Nation  laws; 

(2)  Provide  notice  of  Navajo  Nation 
laws  to  persons  or  entities  undertaking 
activities  on  the  Navajo  Partitioned 
Lands;  and 

(3)  Require  appropriate  federal 
officials  to  appear  in  tribal  forums  when 
requested  by  die  tribe,  so  long  as  the 
appearance  would  not: 

(i)  Be  consistent  with  the  restrictions 
on  employee  testimony  set  forth  at  43 
CFR  part  2,  subpart  E; 

(ii)  Constitute  a  waiver  of  the 
sovereign  immunity  of  the  United 
States;  or 

(iii)  Authorize  or  result  in  a  review  of 
(BIA)  actions  by  the  tribal  court. 

(c)  Where  the  provisions  in  this 
subpart  are  inconsistent  with  a  Navajo 
Nation  law,  but  the  provisions  cannot  be 
superseded  or  modified  by  the  Navajo 
Nation  laws  under  §  161.5,  BIA  may 
waive  the  provisions  under  part  1  of  this 
title,  so  long  as  the  new  waiver  does  not 
violate  a  federal  statute  or  judicial 
decision  or  conflict  with  the  Secretary's 
trust  responsibility  under  federal  law. 

§  1 61 .1 02  What  notifications  are  required 
that  tribal  laws  apply  to  grazing  permits  on 
the  Navajo  Partitioned  Lands? 

(a)  The-Navajo  Nation  must  provide 
BIA  with  an  official  copy  of  any  tribal 
law  or  tribal  policy  that  relates  to  this 
part.  The  Nayajo  Nation  must  notify  BIA 
of  the  content  and  eflfective  dates  of 
tribal  laws. 

(b)  BL\  will  then  notify  affected 
perinittees  of  the  effect  of  the  Navajo 
Nation  law  on  their  grazing  permits.  BIA 
will: 

(1)  Provide  individual  written  notice; 
or 

(2)  Post  public  notice.  This  notice  will 
be  posted  at  the  tribal  community 
building,  U.S.  Post  Office,  annoimced 
on  local  radio  station,  and/or  published 
in  the  local  newspaper  nearest  to  the 
permitted  Navajo  Partitioned  Lands 
where  activities  are  occurring. 
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SubfMrt  C— General  Provisions 

§161.200    is  an  Indian  agricultural 
resource  management  plan  required? 

(a)  Yes,  Navajo  Partitioned  Lands 
must  be  managed  in  accordance  with 
the  goals  and  objectives  in  the 
agricultural  resource  management  plan 
developed  by  the  Navajo  Nation,  or  by 
BIA  in  close  consultation  with  the 
Navajo  Nation,  under  the  Agricultimd 
Act. 

(b)  The  10-year  agricultural  resource 
management  and  monitoring  plan  must 
be  developed  through  public  meetings 
and  completed  within  3  years  of  the 
initiation  of  the  planning  activity.  The 
plan  must  be  based  on  the  public 
meeting  records  and  existing  survey 
documents,  reports,  and  other  research 
from  Federal  agencies,  tribal  community 
colleges,  and  land  grant  universities. 
When  completed,  the  plan  must: 

(1)  Determine  available  agricultural 
resources; 

(2)  Identify  specific  tribal  agricultural 
resource  goals  and  objectives; 

(3)  Establish  management  objectives 
for  the  resources; 

(4)  Define  critical  values  of  the  tribe 
and  its  members  and  provide  identified 
resource  management  objectives;  and 

(5)  Identify  actions  to  be  taken  to 
reach  established  objectives. 

(c)  Where  the  provisions  in  this 
subpart  are  inconsistent  with  the  Navajo 
Nation's  agricultural  resource 
management  plan,  the  Secretary  may 
waive  the  provisions  under  part  1  of  this 
title,  so  long  as  the  waiver  does  not 
violate  a  federal  statute  or  judicial 
decision  or  conflict  with  the  Secretary's 
trust  responsibility  under  federal  law. 

§  161.201     Is  environmental  compliance 
required? 

Actions  taken  by  BIA  under  this  part 
must  comply  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.,  applicable 
provisions  of  the  Coimcil  on 
Environmental  Quality,  40  CFR  part 
1500,  and  applicable  tribal  laws  and 
provisions  of  the  Navajo  Nation 
Environmental  Policy  Act  CAP-47-95, 
where  the  tribal  laws  and  provisions  do 
not  violate  a  federal  or  judicial  decision 
or  conflict  with  the  Secretary's  trust 
responsibility  under  federal  law. 

§  1 61 .202    How  are  range  units 
established? 

(a)  BIA,  with  the  concurrence  of  the 
Navajo  Nation,  will  establish  range  units 
on  the  Navajo  Partitioned  Lands  to 
provide  unified  areas  for  which  range 
management  plans  can  be  developed  to 
improve  and  maintain  soil  and  forage 
resources.  Physical  land  features, 


watersheds,  drainage  patterns, 
vegetation,  soil,  resident  concentration, 
problem  areas,  historical  land  use 
patterns,  chapter  boundaries,  special 
land  uses  and  comprehensive  land  use 
planning  will  be  considered  in  the 
determination  of  range  unit  boimdaries. 

(b)  BIA  may  modify  range  unit 
boundaries  with  the  concurrence  of  the 
Navajo  Nation.  This  may  include  small 
and/or  isolated  portions  of  Navajo 
Partitioned  Lands  contiguous  to  Navajo 
tribeil  lands  in  order  to  develop  more 
efficient  land  management. 

§  1 61 .203    Are  range  management  plans 
required? 

Range  management  plans  are' 
required.  BIA  will: 

(a)  Consult  with  the  Navajo  Nation  in 
planning  conservation  practices, 
including  grazing  control  and  range 
restoration  activities  for  the  Navajo 
Partitioned  Lands. 

(b)  Develop  range  management  plans 
with  the  concurrence  of  the  Navajo 
Nation. 

(c)  Approve  the  range  management 
plan,  after  concurrence  with  the  Navajo 
Nation,  and  the  implementation  of  the 
plan  may  begin  immediately.  The  plan 
will  address,  but  is  not  limited  to,  the 
following  issues: 

(1)  Goals  for  improving  vegetative 
productivity  and  diversity; 

(2)  Stocking  rates; 

(3)  Grazing  schedules; 

(4)  Wildlife  management; 

(5)  Needs  assessment  for  range  and 
livestock  improvements; 

(6)  Schedule  for  operation  and 
maintenance  of  existing  range 
improvements  and  development  for 
cooperative  funded  projects; 

(7)  Cooperation  in  the  implementation 
of  range  studies; 

(8)  Control  of  livestock  diseases  and 
parasites; 

(9)  Fencing  or  other  structures 
necessary  to  implement  any  of  the  other 
provisions  in  the  range  management 
plan; 

(10)  Special  land  uses;  and 

(11)  Water  development  and 
management. 

§  1 61 .204    How  are  carrying  capacities  and 
stocking  rates  established? 

(a)  BIA,  with  the  concurrence  of  the    . 
Navajo  Nation,  will  prescribe,  review 
and  adjust  the  carrying  capacity  of  each 
range  unit  by  determining  the  number  of 
livestock,  and/or  wildlife,  that  can  be 
grazed  on  the  Navajo  Partitioned  Lands 
without  inducing  damage  to  vegetation 
or  related  resources  on  each  range  unit 
aiid  the  season  or  seasons  of  use  to 
achieve  the  objectives  of  the  agricidtural 
resource  management  plan  and  range 
unit  management  plan. 


(b)  BIA,  with  the  concurrence  of  the 
Navajo  Nation,  will  establish  the 
stocking  rate  of  each  range  or 
management  unit.  The  stocking  rate  will 
be  based  on  forage  production,  range 
utiUzation,  the  application  of  land 
management  practices,  and  range 
improvements  in  place  to  achieve 
uniformity  of  grazing  under  sustained 
yield  management  principles  on  each 
range  or  management  unit. 

(c)  BIA  will  review  the  canying 
capacity  of  the  grazing  units  on  a 
continuing  basis  and,  in  consultation 
with  the  Grazing  Committee  and 
affected  permittees,  adjust  the  stocking 
rate  for  each  range  or  management  unit 
as  conditions  warrant. 

(d)  Any  adjustments  in  stocking  rates 
will  be  applied  equally  to  each 
permittee  within  the  management  unit 
requiring  adjustment. 

§  1 61 .205    How  are  range  improvements 
treated? 

• 

(a)  Improvements  placed  on  the 
Navajo  Partitioned  Lands  will  be 
considered  affixfed  to  the  land  unless 
specifically  exempted  in  the  permit.  No 
improvement  may  be  constructed  or 
removed  from  Navajo  Partitioned  Lands 
without  the  written  consent  of  BIA  and. 
the  Navajo  Nation. 

(b)  Before  undertaking  an 
improvement,  BIA,  Navajo  Nation  and 
permittee  will  negotiate  who  will 
complete  and  maintain  improvements. 
The  improvement  agreement  will  be 
reflected  in  the  permit. 

§  1 61 .206    What  must  a  permittee  do  to 
protect  livestocit  from  exposure  to  disease? 

In  accordance  with  applicable  law, 
permittees  must: 

(a)  Vaccinate  livestock; 

(b)  Treat  all  livestock  exposed  to  or 
infected  with  contagious  or  infectious 
diseases;  and 

(c)  Restrict  the  movement  of  exposed 
or  infected  livestock. 

§  1 61 .  207    What  livestock  are  authorized  to 
graze? 

The  following  livestock  are 
authorized  to  graze  on  the  Navajo 
Partitioned  Lands:  horses,  cattle,  sheep, 
goats,  mules,  burros,  donkeys,  and 
llamas. 

Subpart  D— Permit  Requirements 

§161.300    When  is  a  permit  needed  to 
authorize  grazing  use? 

Unless  otherwise  provided  for  in  this 
part,  any  person  or  legal  entity, 
including  an  independent  legal  entity 
owned  and  operated  by  the  Navajo 
Nation,  must  obtain  a  permit  under  this 
part  before  using  Navajo  Partitioned 
Land  for  grazing  piuposes. 
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§161.301 
contain? 


What  will  a  grazing  penntt 


(a}  All  grazing  permits  will  contain 
the  following  provisions: 

(1)  Name  of  permit  holder; 

(2)  Range  management  plan 
requirements; 

(3)  Applicable  stocking  rate; 

(4)  Range  unit  number  and 
description  of  the  permitted  area;  - 

(5^  Animal  identification 
requirements  (i.e.  brand,  microchip, 
freeze  brand,  earmark,  tattoo,  etc.); 

(6)  Term  of  permit  (including 
begiiming  and  ending  dates  of  the  term 
allowed,  as  well  as  an  option  to  renew, 
or  extend); 

(7)  A  provision  stating  that  the 
permittee  agrees  that  he  or  she  will  not 
use,  cause,  or  allow  to  be  used  any  part 
of  the  permitted  area  for  any  unlawful 
conduct  or  purpose; 

(9)  A  provision  stating  that  the  permit 
authorizes  no  other  privilege  than 
grazing  use; 

(9)  A  provision  stating  that  no  person 
is  allowed  to  hold  a  grazing  permit  in 
more  than  one  range  unit  of  the  Navajo 
Partitioned  Lands,  unless  the  customary 
use  area  extends  beyond  the  range  unit 
boimdary; 

(10)  A  provision  reserving  a  right  of 
entry  by  BLA  and  the  Navajo  Nation  for 
range  survey,  inventory  and  inspection 
or  compliance  piirposes; 

(11)  A  provision  prohibiting  the 
creation  of  a  nuisance,  any  illegal 
activity,  and  negligent  use  or  waste  of 
resoiuces; 

(12)  A  provision  stating  how  trespass 
proceeds  are  to  be  distributed; 

(13)  A  provision  stating  whether 
mediation  will  be  used  in  the  event  of 
a  permit  violation; 

(14)  A  provision  stating  that  the 
permittee  holds  harmless  the  United 
States  and  the  Navajo  Nation  against  all 
liabilities  or  costs  relating  to  the  use, 
handling,  treatment,  removal,  storage, 
transportation,  or  disposal  of  hazardous 
materials  or  the  release  or  discharge  of 
any  hazardous  material  from  the 
permitted  premises  that  occur  during 
the  permit  terra,  regardless  of  fault;  and 

(15)  A  provision  stating  that  the 
permit  cannot  be  subdivided  once  it  has 
been  issued. 

(b)  Grazing  permits  will  contain  any 
other  provision  that  in  the  discretion  of 
BIA  with  the  concurrence  of  the  Navajo 
Nation  is  necessary  to  protect  the  land 
and/or  resources,  may  be  added  to  the 
permit. 

(c)  Grazing  permits  will  contain  any 
special  land  use  authorized  under 

§  161.503  of  this-part  must  be  included 
on  the  permit. 


§  1 61 .301     What  restrictions  are  placed  on 
grazing  termits? 

Only  i  grazing  permit  issued  under 
this  par  authorizes  the  grazing  of 
livestoc  i  within  the  Navajo  Partitioned 
Lands,  i  irazing  permits  are  subject  to 
the  folli  wing  restrictions: 

(a)  Gr  izing  permits  should  not  be 
issued  i  jr  less  than  2  animal  units  (10 
sheep  u  lits)  or  exceed  70  animal  units 
(350  sh(  ep  units).  However,  all  grazing 
permits  issued  before  the  adoption  of 
this  regi  ilation  will  be  honored  and 
reissuec  if  the  permittee  meets  the 
eligibili  y  and  priority  criteria  found  in 
§  400  of  this  part,  and  only  if  the 
carryinj  capacity  and  stocking  rate  as 
determi  led  under  §§  204  and  403 
allows. 

(b)  A  grazing  permit  will  be  issued  in 
the  nan  e  of  one  individual. 

(c)  Oi  ly  two  horses  will  be  permitted 
on  a  gr^ing  permit. 

(d)  Grazing  permits  may  contain 
additioi  lal  conditions  authorized  by 
Federal  law  or  Navajo  Nation  law. 

(e)  A  state/tribed  brand  only  identifies 
the  owi  er  of  the  livestock,  but  does  not 
authori:  ;e  the  grazing  of  any  livestock 
within  he  Navajo  Partitioned  Lands. 

(f)  A  )ermit  cannot  be  subdivided  - 
once  it  las  been  issued. 

§161.301    How  long  Is  a  permit  valid? 

After  its  initial  issuance,  each  grazing 
permit  s  valid  for  one  year  beginning 
on  the  iDllowing  January  1.  All  permits 
will  be  automatically  renewed  annually 
if  the  p(  rmittee  is  in  compliance  with 
all  app]  [cable  laws  including  tallies  and 
permit  i  equirements. 

§161.301    IMust  a  permit  be  recorded? 

A  pel  mit  must  be  recorded  by  BIA 
followi:  ig  approval  under  this  subpart. 

§  161 .30  i    When  Is  a  decision  by  BIA 
regardir  g  a  permit  effective? 

BIA  a  pproval  of  a  permit  will  be 
effectiv  J  immediately  upon  signature, 
notwitt  standing  any  appeal,  which  may 
be  filed  under  part  2  of  this  title.  Copies 
of  the  a  jproved  permit  will  be  provided 
to  the  p  ermittee  and  made  available  to 
the  Na\  ajo  Nation  upon  request. 


permit, 
date  on 


§  1 61 .30  >    When  are  permits  effective? 

Unless  otherwise  provided  in  the 

a  permit  will  be  effective  on  the 
which  BIA  approves  the  permit. 


§  1 61 .30^    When  may  a  permittee 
commeikce  grazing  on  Navajo  Partitioned 
L^nd? 

The  permittee  may  graze  on  Navajo 

Partitia  ned  Land  on  the  date  specified 

I  ermit  as  the  beginning  date  of 

tenp,  but  not  before  BIA  approves 


in  the 

the 

the 


per  nit 


§161.308    Must  permittee  comply  with 
standards  of  conduct  If  granted  a  permit? 

Permittees  must  comply  with 
standards  of  conduct  and  are  expected 
to: 

(a)  Conduct  grazing  operations  in 
accordance  with  the  principles  of 
sustained  yield  management, 
agricultural  resource  management 
planning,  sound  conservation  practices, 
and  other  community  goals  as  expressed 
in  Navajo  Nation  laws,  agricultural 
resource  management  plans,  and  similar 
sources. 

(b)  Comply  with  all  applicable  laws, 
ordinances,  rules,  provisions,  and  other 
legal  requirements.  Permittee  must  also 
pay  all  applicable  penalties  that  may  be 
assessed  for  non-compliance. 

(c)  Fulfill  all  financial  permit 
obligations  owed  to  the  Navajo  Nation 
and  the  United  States. 

(d)  Conduct  only  those  activities 
authorized  by  the  permit. 

Subpart  E — Reissuance  of  Xarazing 
Permits 

§161.400    What  are  the  criteria  for 
reissuing  grazing  permits? 

(a)  The  Navajo  Nation  may  prescribe 
eligibility  requirements  for  grazing 
allocations  within  180  days  following 
the  effective  date  of  this  part.  BIA  will 
prescribe  the  eligibility  requirements 
after  expiration  of  the  180-day  period  if 
the  Navajo  Nation  does  not  prescribe 
eligibility  requirements,  or  if 
satisfactory  action  is  not  taken  by  the 
Navajo  Nation. 

(b)  With  the  written  concurrence  of 
the  Navajo  Nation,  BIA  will  prescribe 
the  following  eligibility  requirements, 
where  only  those  applicants  who  meet 
the  following  criteria  are  eligible  to 
receive  permits  to  graze  livestock: 

(1)  Those  who  had  grazing  permits  on 
Navajo  Partitioned  Lands  imder  25  CFR 
part  167  (formerly  part  152),  and  whose 
permits  were  canceled  on  October  14, 
1973; 

(2)  Those  who  are  listed  in  the  1974 
and  1975  Former  Joint  Use  Area 
enumeration; 

(3)  Those  who  are  current  residents 
on  Navajo  Partitioned  Lands;  and 

(4)  Those  who  have  a  customary  use 
area  on  Navajo  Partitioned  Lands. 

(c)  Permits  reissued  to  applicants 
under  this  section  may  be  granted  by 
BIA  based  on  the  following  priority 
criteria: 

(1)  The  first  priority  will  go  to 
individuals  currenUy  over  tiie  age  of  65; 
and 

(2)  The  second  priority  will  go  to 
individuals  under  the  age  of  65. 

(d)  Upon  the  recommendation  of  the 
NPL  District  Grazing  Committee  and 
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Resource  Committee,  BIA  or  Navajo 
Nation  will  have  authority  to  waive  one 
of  the  eligibility  or  priority  criteria. 

§  1 61 .401    Will  new  permits  be  granted 
after  the  initial  reissuance  of  permits? 

(a)  Following  the  initial  reissuance  of 
permits  under  §  161.400,  the  Navajo 
Nation  can  grant  new  permits  if: 

(1)  Additional  permits  become 
available;  and 

(2)  The  canying  capacity  and  stocking 
rates  as  determined  under  §§  161.204 
and  161. 4Cft  allow. 

(b)  The  Navajo  Nation  must  inform 
BIA  if  it  grants  any  permits  under 
paragraph  (a)  of  this  section. 

§  161.402    What  are  the  procedures  for 
reissuing  permits? 

BIA,  with  the  concurrence  of  the 
Navajo  Nation,  will  reissue  grazing 
permits  only  to  individuals  that  meet 
the  eligibility  requirements  in  §  161.400. 
Responsibilities  for  reissuance  of 
grazing  permits  are  as  follows: 

(a)  BIA  will  develop  a  complete  list 
consisting  of  all  former  permittees 
whose  permits  were  cancelled  and  the 
number  of  animal  units  previously 
authorized  in  prior  grazing  permits. 
This  list  will  be  provided  to  the  Grazing 
Committee  and  Resources  Committee 
for  their  review.  BIA  will  also  provide 
the  Grazing  Committee  and  Resources 
Committee  with  the  current  carrying 
capacity  and  stocking  rate  for  each  range 
unit  within  the  Navajo  Partitioned 
Lands,  as  determined  under  §  161.204. 

(b)  Within  90  days  of  receipt,  the 
Grazing  Committee  will  review  the  list 
developed  under  §  161.402(a),  and  make 
recommendations  to  the  Resources 
Committee  for  the  granting  of  grazing 
permits  according  to  the  eligibilitv  and 
priority  criteria  in  §  161 .400. 

Cc)  If  the  Grazing  Committee  fails  to 
make  its  recommendation  to  the 
Resources  Committee  within  90  days 
after  receiving  the  list  of  potential 
permittees,  BIA  will  submit  its 
recommendations  to  the  Resources 
Committee. 

(d)  The  Resources  Conmiittee  will 
review  and  conciu  with  the  list  of 
proposed  permit  grantees,  and  then 
forward  a  final  list  to  BIA  for  the 
reissuance  of  grazing  permits.  If  the 
Resources  Committee  does  not  concur, 
the  procedures  outlined  in  §  161.800 
will  govern. 

(e)  The  final  determination  list  of 
eligible  permittees  will  be  published. 
Permits  will  not  be  issued  sooner  than 
90  days  following  publication  of  the 
final  list. 


§161.403    How  are  grazing  permits 
allocated  within  each  range  unit? 

(a)  Initial  allocation  of  the  number  of 
animal  units  authorized  in  each  grazing 
permit  will  be  determined  by 
considering  the  niunber  of  animal  units 
previously  authorized  in  prior  grazing 
permits  and  the  current  authorized 
stocking  rate  on  a  given  range  unit. 

(b)  Grazing  permit  allocations  may 
vary  from  range  imit  to  range  unit 
depending  on  the  stocking  rate  of  each 
unit,  the  range  management  plan,  and 
the  nuanber  of  eligible  grazing 
permittees  in  the  unit. 

Subpart  F— Modifying  A  Permit 

§161.500    May  permits  tM  transferred, 
assigned  or  modified? 

(a)  Grazing  permits  may  be 
transferred,  assigned,  or  modified  only 
as  provided  in  this  section.  Permits  may 
only  be  transferred  or  assigned  as  a 
single  permit  under  Navajo  Nation 
procedures  and  with  the  approval  of 
BIA.  Permittees  must  reside  within  the 
same  range  unit  as  the  original 
permittee. 

(b)  Permits  may  be  transferred, 
assigned,  or  modified  with  the  written 
consent  of  the  permittee,  District 
Grazing  Committee  and/or  Resource 
Committee  and  approved  by  BIA. 

(c)  BIA  must  record  each  transfer, 
assignment,  or  modification  that  it 
approves  under  a  permit. 

§  161 .501    When  will  a  permit  modification 
t>e  effective? 

BIA  approval  of  a  transfer, 
assignment,  or  modification  under  a 
permit  will  be  effective  inunediately, 
notwithstanding  any  appeal,  which  may 
be  filed  under  part  2  of  this  title.  Copies 
of  approved  documents  will  be 
provided  to  the  permittee  and  made 
available  to  the  Navajo  Nation  upon 
request. 

§161.502    Will  a  special  land  use  require 
permit  modification? 

Yes.  when  the  Navajo  Nation  and  BIA 
approve  a  special  land  use,  the  grazing 
permit  will  be  modified  to  reflect  the 
change  in  available  forage.  If  a  special 
land  use  is  inconsistent  with  grazing 
activities  authorized  in  the  permit,  the 
special  land  use  area  will  be  withdrawn 
from  the  permit,  and  grazing  cannot  take 
place  on  that  part  of  the  range  unit. 

Subpart  G— Permit  Violations 

§161.600    What  permit  violations  are 
addressed  by  this  subpart? 

This  subpart  addresses  violations  of 
permit  provisions  other  than  trespass. 
Trespass  is  addressed  under  subpart  H. 


S 161 .601    How  will  BIA  monitor  permit 
compliance? 

Unless  the  permit  provides  otherwise, 
BIA  may  enter  the  range  unit  at  any 
reasonable  time,  without  prior  notice,  to 
protect  the  interests  of  the  Navajo 
Nation  and  ensure  that  the  permittee  is 
in  compliance  with  the  operating 
requirements  of  the  permit. 

§161.602    WUI  my  permH  be  canceled  for 
non-use? 

(a)  If  a  grazing  permit  is  not  used  by 
the  permittee  for  a  2-year  period,  BIA 
may  cancel  the  permit  upon  the 
recommendation  of  the  Grazing 
Committee  and  with  the  concurrence  of 
the  Resources  Committee  under 

§  161.606(c).  Non-use  consists  of,  but  is 
not  limited  to,  absence  of  livestock  on 
the  range  unit,  and/or  abandonment  of 
a  permittee's  grazing  permit. 

(b)  Unused  grazing  permits  or 
portions  of  grazing  permits  that  are  set  • 
aside  for  range  recovery  will  not  be 
cancelled  for  non-use. 

§  161.603    Can  a  permit  provide  for 
mediation  In  the  event  of  a  permit  violation 
or  dispute? 

A  permit  may  provide  for  permit 
disputes  or  violations  to  be  resolved 
with  the  District  Grazing  Committee 
through  mediation. 

(a)  The  District  Grazing  Committee 
will  conduct  the  mediation  before  the 
Resources  Committee  or  BIA  invoke  any 
cancellation  remedies. 

(b)  Conducting  the  mediation  may 
substitute  for  permit  cancellation. 
However,  BIA  retains  the  authority  to 
cancel  the  permit  under  §  161.606. 

(c)  The  Resources  Committee  decision 
will  be  final,  unless  it  is  appealed  to  the 
Navajo  Nation  Supreme  Court  on  a 
question  of  law.  BIA  may  not  be  bound 
by  decisions  made  in  these  forums,  but 
BIA  will  defer  to  any  ongoing 
proceedings,  as  appropriate.  In  deciding 
whether  to  exercise  any  of  the  remedies 
available  to  BIA  under  §  161.606.' 

§161.604    What  happens  if  a  permit 
violation  occurs? 

(a)  If  the  Resources  Committee 
notifies  BIA  that  a  specific  permit 
violation  has  occurred,  BIA  will  initiate 
an  appropriate  investigation  within  5 
business  days  of  that  notification. 

(b)  Unless  otherwise  provided  under 
tribal  law,  when  BIA  has  reason  to 
believe  that  a  permit  violation  has 
occurred,  BIA  or  the  authorized  tribal 
representative  will  provide  written 
notice  to  the  permittee  within  5 
business  days. 
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§161.606    WhatwUlawrlttannoticaofa 
parmit  violation  contain? 

The  written  notice  of  a  permit 
violation  will  provide  the  permittee 
with  10  days  from  the  receipt  of  the 
written  notice  to: 

(a)  Cure  the  permit  violation  and 
notify  BIA  that  the  violation  is  cured; 

(b)  Explain  why  BIA  should  not 
cancel  the  permit; 

(c)  Request  in  writing  additional  time 
to  complete  corrective  actions.  If 
additional  time  is  granted,  BIA  may 
require  that  certain  actions  be  taken 
immediately;  or 

(d)  Request  mediation  under 
§161.603. 

S 161 .606    What  will  BIA  do  H  the  pennKee 
doesnt  cure  a  violation  on  time? 

(a)  If  the  permittee  does  not  cure  a 
violation  within  the  required  time 
period,  or  if  the  violation  is  not  referred 
to  District  Grazing  Committee  for 
mediation,  BIA  will  consult  with  the 
Navajo  Nation,  as  appropriate,  and 
determine  whether: 

(1)  The  permit  may  be  canceled  by 
BIA  under  paragraph  (c)^f  this  section 
and  §§161.607  through  161.608; 

(2)  BIA  may  invoke  any  other 
remedies  available  to  BIA  under  the 
permit; 

(3)  The  Navajo  Nation  may  invoke  any 
remedies  available  to  them  under  the 
permit;  or 

(4)  The  permittee  may  be  granted 
additional  time  in  which  to  cure  the 
violation. 

(b)  If  BIA  grants  a  permiUee  a  time 
extension  to  cure  a  violation,  the 
permittee  must  proceed  diligently  to 
complete  the  necessary  corrective 
actions  within  a  reasonable  or  specified 
time  from  the  date  on  which  the 
extension  is  granted. 

(c)  If  BIA  cancels  the  permit,  BIA  will 
send  the  permittee  and  the  District 
Grazing  Committee  a  written  notice  of 
cancellation  within  5  business  days  of 
the  decision.  BIA  will  also  provide 
actual  or  constructive  notice  of  the  ^ 
cancellation  to  the  Navajo  Nation,  as 
appropriate.  The  written  notice  of 
cancellation  will: 

(1)  Explain  the  grmmds  for 
cancellation; 

(2)  Notify  the  permittee  of  the  amoimt 
of  any  unpaid  fees  and  other  financial 
obligations  due  under  the  permit; 

(3)  Notify  the  permittee  of  its  right  to 
appeal  under  25  CFR  part  2  of  this  title, 
as  modified  by  §  161.607.  including  the 
amount  of  any  appeal  bond  that  must  be 
posted  with  an  appeal  of  the 
cancellation  decision;  and 

(4)  Order  the  permittee  to  cease 
grazing  livestock  on  the  next 
anniversary  date  of  the  grazing  permit  or 


180  day  i  following  the  receipt  of  the 
written  lotice  of  cancellation, 
whichei  er  is  sooner. 

§  1 61 .607    What  appeal  bond  provisions 
apply  to  ^rmlt  cancellation  decisions? 

(a)  The  appeal  bond  provisions  in 

§  2.5  of  )art  2  of  this  title  will  not  apply 
to  appei  Is  from  permit  cancellation 
decisioE .  Instead,  when  BIA  decides  to 
cancel  a  permit,  BIA  may  require  the 
permittt  e  to  post  an  appeal  bond  with 
an  appe  il  of  the  cancellation  decision. 
The  reqi  lirement  to  post  an  appeal  bond 
will  app  ly  in  addition  to  all  of  the  other 
require!]  lents  in  part  2  of  this  title. 

(b)  Ar  appeal  bond  should  be  set  in 
an  amoi  nt  necessary'  to  protect  the 
Navajo  1  Jation  against  financial  losses 
that  wil  likely  result  from  the  delay 
caused  1  y  an  appeal.  Appeal  bond 
require:  lents  will  not  be  separately 
appeala  )le,  but  may  be  contested  diuing 
the  app«  al  of  the  permit  cancellation 
decision . 


When  will  a  permit  cancellation 
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cancella  tion  decision  will  remain 
ineffect^e  if  the  permittee  files  an 

der  §  161.607  and  part  2  of 
unless  the  decision  is  made 

effective  under  part  2. 
cancellation  decision  is 
,  the  permittee  must  continue 
with  the  other  terms  of  the 
f  an  appeal  is  not  filed  in 

with  §  161.607  and  part  2  of 
the  cancellation  decision  will 

on  the  31st  day  after  the 
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Can  BIA  take  emergency  action 
is  threatened? 


cr  1 


a  permittee  or  any  other  party 
threatens  to  cause  immediate, 
ignificint  and  irreparable  harm  to  the 
Jation  land  during  the  term  of 
BIA  will  take  appropriate 
emergency  action.  Emergency  action 
include  trespass  proceedings  under 
,  or  judicial  action  seeking 
immedikte  cessation  of  the  activity 
resultin ;  in  or  threatening  harm. 
Reasonable  efforts  will  be  made  to 

Navajo  Nation,  either  before 
he  emergency  action  is  taken. 


§161.61(1    What  will  BIA  do  if  livestock  is 
not  remdved  when  a  permit  expires  or  is 
cancelled? 

If  the  livestock  is  not  removed  after 
the  exp  ration  or  cancellation  of  a 
permit,  3IA  will  treat  the  unauthorized 
use  as  a  trespass.  BIA  may  remove  the 


livestock  on  behalf  of  the  Navajo  Nation, 
and  pursue  any  additional  remedies 
available  under  applicable  law, 
including  the  assessment  of  civil 
penalties  and  costs  under  subpart  H. 

Subpart  H— Trespass 

§161.700    Whatis trespass? 

Under  this  part,  trespass  is  any 
unauthorized  use  of,  or  action  on, 
Navajo  partitioned  grazing  lands. 

§  1 61 .701    What  Is  BIA's  trespass  policy? 

BIA  will: 

(a)  Investigate  accidental,  willful, 
and/or  incidental  trespass  on  Navajo 
Partitioned  Lands; 

(b)  Respond  to  alleged  trespass  in  a 
prompt,  efficient  manner; 

(c)  Assess  trespass  penalties  for  the 
value  of  products  used  or  removed,  cost 
of  damage  to  the  Navajo  Partitioned 
Lands,  and  enforcement  costs  incurred 
as  a  consequence  of  the  trespass;  and 

(d)  Ensure,  to  the  extent  possible,  that 
damage  to  Navajo  Partitioned  Lands 
resulting  from  trespass  is  rehabilitated 
and  stabilized  at  the  expense  of  the 
trespasser. 

§161.702    Who  will  enforce  this  subpart? 

(a)  BIA  enforces  the  provisions,  the 
Navajo  Nation  adopts  the  provisions, 
and  the  Navajo  Nation  will  have 
concurrent  jurisdiction  to  enforce  this 
subpart.  Additionally,  if  the  Navajo 
Nation  so  requests,  BIA  will  defer  to 
tribal  prosecution  of  trespass  on  Navajo 
Partitioned  Lands. 

(b)  Nothing  in  this  subpart  will  be 
construed  to  diminish  the  sovereign 
authority  of  the  Navajo  Nation  with 
respect  to  trespass. 

Notification 

§  1 61 .703    How  are  trespassers  notified  of 
a  trespass  determination? 

(a)  Unless  otherwise  provided  under 
tribal  law,  when  BIA  has  reason  to 
believe  that  a  trespass  on  Navajo 
Partitioned  Lands  has  occmred,  BIA  or 
the  authorized  tribal  representative  will 
provide  written  notice  within  5  business 
days  to: 

(1)  The  alleged  trespasser; 

(2)  The  possessor  oi  trespass  property; 
and 

(3)  Any  known  lien  holder. 

(b)  The  written  notice  under 
paragraph  (a)  of  this  section  will  include 
the  following: 

(1)  The  basis  for  the  trespass 
determination; 

(2)  A  legal  description  of  where  the 
trespass  occurred; 

(3)  A  verification  of  ownership  of 
unauthorized  property  (e.g.,  brands  in 
the  State  Brand  Book  for  cases  of 
livestock  trespass,  if  applicable}; 
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(4)  Corrective  actions  that  must  be 
taken; 

(5)  Time  frames  for  taking  the 
corrective  actions; 

(6)  Potential  consequences  and 
penalties  for  failure  to  take  corrective 
action;  and 

(7)  A  statement  that  unauthorized 
livestock  or  other  property  may  not  be 
removed  or  disposed  of  imless 
authorized  by  BIA  imder  paragraph 
(b)(4)  of  this  section. 

(c)  If  BIA  determines  that  the  alleged 
trespasser  or  possessor  of  trespass 
property  is  unknown  or  refuses  delivery 
of  the  written  notice,  a  piiblic  trespass 
notice  will  be  posted  at  the  tribal 
community  building,  U.S.  Post  Office, 
and  published  in  the  local  newspaper 
nearest  to  the  Indian  agricultural  lands 
where  the  trespass  is  occurring. 

(d)  Trespass  notices  under  this 
subpart  are  not  subject  to  appeal  imder 
part  2  of  this  title. 

§  161 .704    What  can  a  permittee  do  if  they 
receive  a  trespass  notice? 

The  trespasser  will  within  the  time 
frame  specified  in  the  notice: 

(a)  Comply  with  the  ordered 
corrective  actions;  or 

(b)  Contact  BIA  in  writing  to  explain 
why  the  trespass  notice  is  in  error.  The 
trespasser  may  contact  BIA  by  telephone 
but  any  explanation  of  trespass  must  be 
provided  be  in  writing.  If  BIA 
determines  that  a  trespass  notice  was 
issued  in  error,  the  notice  will  be 
withdrawn. 

§  161.705    How  long  will  a  written  trespass 
notice  remain  in  effect? 

A  written  trespass  notice  will  remain 
in  effect  for  the  same  action  identified 
in  that  written  notice  for  a  period  of  one 
year  from  the  date  of  receipt  of  the 
written  notice  by  the  trespasser. 

Actions 

§161.706    What  actions  does  BIA  take 
against  trespassers? 

If  the  trespasser  fails  to  take  the 
corrective  action  as  specified,  BIA  may 
take  one  or  more  of  the  following 
actions,  as  appropriate: 

(a)  Seize,  impoimd,  sell  or  dispose  of 
unauthorized  livestock  or  other  property 
involved  in  the  trespass.  BIA  may  keep 
the  property  seized  for  use  as  evidence. 

(b)  Assess  penalties,  damages,  and 
costs  under  §  161.712. 

§161.707    When  will  BIA  impound 
unauthorized  livestoclc  or  other  property? 

BIA  will  impound  unauthorized 
livestock  or  other  property  under  the 
following  conditions: 

(a)  Where  there  is  imminent  danger  of 
severe  injury  to  growing  or  harvestable 
crop  or  destruction  of  the  range  forage. 


(b)  When  the  known  owner  or  the 
owner's  representative  of  the 
unauthorized  livestock  or  other  property 
refuses  to  accept  delivery  of  a  written 
notice  of  trespass  and  the  imauthorized 
livestock  or  other  property  are  not 
removed  within  the  period  prescribed  in 
the  written  notice. 

(c)  Any  time  after  5  days  of  providing 
notice  of  impoundment  if  the  trespasser 
failed  to  correct  the  trespass. 

§  1 61 .708    How  are  trespassers  notified  of 
impoundments? 

(a)  If  the  trespass  is  not  corrected  in 
the  time  specified  in  the  initial  trespass 
notice,  BIA  will  send  written  notice  of 
its  intent  to  impoimd  unauthorized 
livestock  or  other  property  to: 

(1)  The  unauthorized  livestock  or 
property  owner  or  representative;  and 

(2)  Any  known  lien  holder  of  the 
unauthorized  livestock  or  other 
property. 

(b)  If  BIA  determines  that  the  owner 
of  the  imauthorized  livestock  or  other 
property  or  the  owner's  representative  is 
unlaiown  or  refuses  delivery  of  the 
written  notice,  a  public  notice  of  intent 
to  impound  will  be  posted  at  the  tribal 
community  building,  U.S.  Post  Office, 
and  published  in  the  local  newspaper 
nearest  to  the  Indian  agricultural  lands 
where  the  trespass  is  occxuring. 

(c)  After  BLA  has  given  notice  as 
described  in  §  161.707,  unauthorized 
livestock  or  other  property  will  be 
impounded  without  any  further  notice. 

§161.709    What  happens  after 
unauthorized  livestock  or  other  property  are 
impounded? 

Following  the  impoundment  of 
unauthorized  livestock  or  other 
property,  BIA  will  provide  notice  that 
the  impounded  property  will  be  sold  as 
follows: 

(a)  BIA  will  provide  written  notice  of 
the  sale  to  the  owner,  the  owner's 
representative,  and  any  known  lien 
holder.  The  written  notice  must  include 
the  procedure  by  which  the  impounded 
property  may  be  redeemed  before  the 
sale. 

(b)  BIA  will  provide  public  notice  of 
sale  of  impounded  property  by  posting 
at  the  tribal  community  building,  U.S. 
Post  Office,  and  publishing  in  the  local 
newspaper  nearest  to  the  Indian 
agricultural  lands  where  the  trespass  is 
occurring.  The  public  notice  will 
include  a  description  of  the  impounded 
property,  and  the  date,  time,  and  place 
of  the  public  sale.  The  sale  date  must  be 
at  least  5  days  after  the  publication  and 
posting  of  notice. 


§161.710    How  can  impounded  Hveetock  or 
ottier  property  be  redeemed? 

Impounded  livestock  or  other 
property  may  be  redeemed  by 
submitting  proof  of  ownership  and 
paying  all  penalties,  damages,  and  costs 
under  §  161.712  and  completing  all 
corrective  actions  identified  by  BIA 
under  §61.704. 

§  161 .71 1    How  will  BIA  sell  impounded 
Ihmstock  or  other  property? 

(a)  Unless  the  owner  or  known  lien 
holder  of  the  impounded  livestock  or 
other  property  redeems  the  property 
before  the  time  set  by  the  sale,  by 
submitting  proof  of  ovraership  and 
settling  all  obligations  under  §§  161.704 
and  161.712,  the  property  will  be  sold 
by  public  sale  to  the  highest  bidder. 

(b)  If  a  satisfactory  bid  is  not  received, 
the  livestock  or  property  may  be  re- 
offered  for  sale,  returned  to  Uie  owner, 
condemned  and  destroyed,  or  otherwise 
disposed  of. 

fc)  BIA  will  give  the  purchaser  a  bill 
of  sale  or  other  written  receipt 
evidencing  the  sale. 

Penalties,  Damages,  and  Costs 

§161.712    What  are  the  penalties, 
damages,  and  costo  payable  by 
trespassers? 

Trespassers  on  Navajo  Partitioned 
Lands  must  pay  the  following  penalties 
and  costs: 

(a)  Collection  of  the  value  of  the 
products  illegally  used  or  removed  plus 
a  penalty  of  double  their  values; 

(b)  Costs  associated  with  any  damage  ^ 
to  Navajo  Partitioned  Lands  and/or 
property; 

(c)  The  costs  associated  with 
enforcement  of  the  provisions, 
including  field  examination  and  survey, 
damage  appraisal,  investigation 
assistance  and  reports,  witness 
expenses,  demand  letters,  court  costs, 
and  attorney  fees; 

(d)  Expenses  incurred  in  gathering, 
impounding,  caring  for,  and  disposal  of 
livestock  in  cases  which  necessitate 
impoundment  under  §  161.707;  and 

(e)  All  other  penalties  authorized  by 
law. 

§161.713    How  win  BIA  determine  the 
amount  of  damages  to  Navajo  Partitkined 
Lands? 

(a)  BIA  will  determine  the  damages  by 
considering  the  costs  of  rehabilitation 
and  re-vegetation,  loss  of  future 
revenue,  loss  of  profits,  loss  of 
productivity,  loss  of  market  value, 
damage  to  other  resources,  and  other 
factors. 

(b)  BIA  will  determine  the  value  of 
forage  or  crops  consumed  or  destroyed 
based  upon  the  average  rate  received  per 
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month  for  comparable  property  or 
grazing  privileges,  or  the  estimated 
commercial  value  or  replacement  costs 
of  the  products  or  property. 

(c)  BIA  will  determine  the  value  of  the 
products  or  property  illegally  used  or 
removed  based  upon  a  valuation  of 
similar  products  or  property. 

f  161.714    How  will  BIA  detennlne  the 
costs  assoclatsd  with  enforcement  of  tite 
trespass? 

Costs  of  enforcement  may  include 
detection  and  all  actions  taicen  by  us 
through  prosecution  and  collection  of 
damages.  This  includes  field 
examination  and  survey,  damage 
appraisal,  investigation  assistance  and 
report  preparation,  witness  expenses, 
demand  letters,  court  costs,  attorney 
fees,  and  other  costs. 

§  161 .71 5    What  wHI  BIA  do  if  a  trespasser 
falls  to  pay  penalties,  damages  ^nd  costs? 

This  section  applies  if  a  trespasser 
fails  to  pay  the  assessed  penalties, 
damages,  and  costs  as  directed.  Unless 
otherwise  provided  by  applicable 
Navajo  Nation  law,  BIA  will: 

(a)  Refuse  to  issue  the  permittee  a 
permit  for  use,  development,  or 
occupancy  of  Navajo  Partitioned  Lands: 
and 

(b)  Forward  the  case  for  appropriate 
legal  action. 

§  161.716    How  are  the  proceeds  from 
trespass  distributed? 

Unless  otherwise  provided  by  Navajo 
Nation  law: 

(a)  BIA  will  treat  any  amounts 
recovered  under  §  161.712  as  proceeds 
from  the  sale  of-agricultural  property 
from  the  Navajo  Partitioned  Lands  upon 
which  the  trespass  occiured. 

(b)  Proceeds  recovered  under 
§  161.712  may  be  distributed  to: 

(1)  Repair  damages  of  the  Navajo 
Partitioned  Lands  and  property;  or 

^2)  Reimburse  the  affected  parties, 
including  the  permittee  for  loss  due  to 
the  trespass,  as  negotiated  and  provided 
in  the  permit. 

(c)  Reimbuirse  for  costs  associated 
with  the  enforcement. 

(d)  If  any  money  is  left  over  after  the 
distribution  of  the  proceeds  described  in 
paragraph  (b)  of  this  section,  BIA  will 
return  it  to  the  trespasser  or,  where  the 
owner  of  the  impounded  property 
cannot  be  identified  within  180  days, 
the  net  proceeds  of  the  sale  will  be 
deposited  into  the  appropriate  Navajo 
Nation  account  or  transferred  to  the 
Navajo  Nation  under  applicable  tribal 
law. 


1.711    Whi 
ict  enough 

■Hw?! 


What  happens  if  BIA  does  not 
money  to  satisfy  the 


§161. 
collect  ( 
penalty?! 

BIA  will  send  written  notice  to  the 
trespasser  demanding  immediate 
settlemant  and  advising  the  trespasser 
that  unlpss  settlement  is  received  within 
5  businSss  days  from  the  date  of  receipt, 
BIA  wil  forward  the  case  for 
appropi  ate  legal  action.  BLA  may  send 
a  copy  c  f  the  notice  to  the  Navajo 
Nation,  jermittee,  and  any  known  lien 
holders. 

Subpart  I — Concurrence/Appeals/ 
AmendMients 

§  1 61 .80<     How  does  the  Navajo  Nation  to 
provide  ( oncurrence  to  BIA? 

(a)  Ac  tions  taken  by  BIA  under  this 
part  req  lire  concurrence  of  the  Navajo 
Nation  i  inder  the  Settlement  Act. 

(b)  For  any  action  requiring  the 
concurr  mce  of  the  Resource  Committee, 
the  folk  wing  procedures  will  apply: 

(1)  Ui  less  a  longer  time  is  specified 
in  a  par  icular  section,  or  unless  BIA 
grants  a  i  extension  of  time,  the 
Resourc  bs  Committee  will  have  45  days 
to  revie'  v  and  concur  with  the  proposed 
action; 

(2)  If  he  Resources  Committee 
concurs  in  writing  with  all  or  part  of 
BIA  pro  Dosed  action,  the  action  or  a 
portion  oi  it  may  be  immediately 
implem  mted; 

(3)  If  1  he  Resources  Committee  does 
not  com  :iu  with  all  or  part  of  the 
propose  d  action  within  the  time 
prescriled  in  paragraph  {b){lj  of  this 
section,  BIA  will  submit  to  the 
Resoiuc  BS  Committee  a  written 
declarat  ion  of  non-concurrence.  BIA 
will  the  1  notify  the  Resources 
Commil  tee  in  writing  of  a  formal 
hearing  to  be  held  not  sooner  than  30 
days  frc  m  the  date  of  the  non- 
concun  snce  declaration; 

(4)  Tl  e  formal  hearing  on  non- 
concim  3nce  will  permit  the  submission 
of  writti  in  evidence  and  argument 
concern  ing  the  proposal.  BIA  will  take 
minute!  of  the  hearing.  Following  the 
hearing  BIA  may  amend,  alter,  or 
otherwi  se  change  the  proposed  action. 
If,  following  a  hearing,  BIA  alters  or 
amend^  portions  of  the  proposed  plan  of 
action,  JIA  will  submit  the  altered  or 
cunendc  d  portions  of  the  plan  to  the 
Resoiuc  es  Conunittee  for  its 
concurrence;  and 

(5)  If  ^he  Resoiuces  Committee  fails  or 
refuses  ko  give  its  concurrence  to  the 
proposal,  BIA  may  implement  the 
propos4l  only  after  issuing  a  written 
order,  biased  upon  findings  of  fact,  that 
the  proposed  action  is  necessary  to 
protect  the  land  under  the  Settlement 
Act  an(  the  Agricultural  Act. 


§  1 61 .801    May  decisions  under  this  part  be 
appealed? 

(a)  Appe^s  of  BIA  decisions  issued 
under  diis  part  may  be  taken  in 
accordance  with  procedures  set  out  in 
part  2  of  this  title. 

(b)  All  appeals  of  decisions  by  the 
Grazing  Conunittee  and  Resource 
Committee  will  be  forwarded  to  the 
appropriate  hearing  body  of  the  Navajo 
Nation. 

§  161.802    How  will  the  Navajo  Nation 
recommend  amendments  to  this  part? 

The  Resoiuces  Committee  will  have 
final  authority  on  behalf  of  the  Navajo 
Nation  to  approve  amendments  to  the 
Navajo  Partitioned  Lands  grazing 
provisions,  upon  the  recommendation 
of  the  Grazing  Committee  and  the 
Navajo-Hopi  Land  Commission,  and  the 
concurrence  of  BIA. 

[PR  Doc.  03-28320  Filed  11-5-03;  4:32  pm] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
[Docket  No.  H049C] 
RIN  1218-AA05 

Assigned  Protection  Factors 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Proposed  rule;  notice  of  hearing. 

summary:  OSHA  is  convening  an 
informal  public  hearing  to  receive 
testimony  and  documentary  evidence 
on  Assigned  Protection  Factors. 
DATES:  Informal  public  hearing.  The 
Agency  will  hold  the  informal  public 
hearing  in  Washington,  DC  beginning 
January  28,  2004.  The  hearing  will 
commence  at  10  a.m.  on  the  first  day, 
and  at  9  a.m.  on  the  second  and 
subsequent  days,  which  will  be 
scheduled,  if  necessary. 

Notice  of  Intention  to  Appear  to 
provide  testimony  at  the  informal  public 
hearing.  Parties  who  intend  to  present 
testimony  at  the  informal  public  hearing 
must  notify  OSHA  in  writing  of  their 
intention  to  do  so  no  later  than 
December  12,  2003.  (Parties  who 
submitted  a  Notice  of  Intention  to 
Appear  in  response  to  the  Notice  of 
Proposed  Rulemaking  (NPRM)  need  not 
submit  another  notice.) 

Hearing  testimony  and  documentary 
evidence.  Parties  who  are  requesting 
more  than  10  minutes  to  present  their 
testimony  or  who  will  be  submitting 
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documentary  evidence  at  the  hearing, 
must  provide  the  Agency  with  copies  of 
their  ftill  testimony  and  all  docimientary 
evidence  they  plan  to  present  by 
January  12,  2004.  (Parties  who  provided 
their  full  testimony  and  dociunentary 
evidence  in  response  to  the  NPRM  do    s 
not  have  to  resubmit  these  materials.) 
ADDRESSES:  Informal  public  hearing. 
The  informal  public  hearing  will  be 
held  in  Washington,  DC,  in  the 
Auditorium  on  the  plaza  level  of  the 
Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC. 

Notice  of  Intention  to  Appear  at  the 
hearing.  Notices  of  Intention  to  Appear 
at  the  informal  public  hearing  should  be 
submitted  in  triplicate  (3  copies)  to  the 
Docket  Office,  Docket  No.  H049C,  Room 
N-2625,  OSHA,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  These  notices 
also  may  be  faxed  to  the  Docket  Office 
at  (202)  693-1648,  or  submitted 
electronically  at  http:// 
ecomments.osha.gov.  OSHA  Docket 
Office  and  Department  of  Labor  hours  of 
operation  are  8:15  a.m.  to  4:45  p.m. 

Hearing  testimony  and  documentary 
evidence.  Testimony  and  docimientary 
evidence  must  be  submitted  in  triplicate 
(3  copies)  to  the  Docket  Office  at  the 
above  address.  Testimony  and 
docimientary  evidence  totaling  10  or 
fewer  pages  may  be  faxed  to  the  Docket 
Office  at  202-693-1647.  Materials  such 
as  studies  or  journal  articles  may  not  be 
attached  to  faxed  testimony  or 
documentary  evidence;  instead,  three 
copies  of  this  material  must  be  mailed 
to  the  Docket  Office  at  the  above 
address.  Such  material  must  identify 
clearly  the  name  of  the  individual  who 
is  testifying,  date,  docket  number,  and 
subject  so  that  OSHA  can  attach  it  to  the 
appropriate  faxed  documents. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  press  inquiries, 
contact  Ms.  Layne  Lathram,  Office  of 
Commimications,  Room  N-3647,  OSHA, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone:  (202)  693-1999). 
For  technical  inquiries,  contact  Mr.  John 
Steehiack,  Office  of  Biological  Hazards, 
Room  N-3718,  OSHA,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210  (telephone: 
(202)  693-2289;  fax:  (202)  693-1678). 
For  hearing  information,  contact  Ms. 
Veneta  Chatmon,  Office  of 
Communications,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
(telephone:  (202)  693-1999).  For 
additional  copies  of  this  Federal 
Register  notice,  contact  the  Office  of 


Publications,  Room  N-3103,  OSHA, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  (telephone:  (202)  693-1888). 
Electronic  copies  of  this  Federal 
Register  notice,  as  well  as  news  releases 
and  othor  relevant  documents,  are 
available  at  OSHA's  homepage  at  http:/ 
/www.osha.gov. 

SUPPLEMENTARY  INFORMATION:  OSHA 
published  the  final,  revised  Respiratory 
Protection  Standard,  29  CFR  1910.134, 
on  January  8,  1998  (63  FR  1152). 
However,  in  the  final  standard,  the 
Agency  reserved  the  sections  related  to 
assigned  protection  factors  (APFs)  and 
maximimi  use  concentrations  (MUCs) 
pending  further  rulemaking  (see  63  FR 
1182  and  1203).  On  June  6,  2003,  OSHA 
published  an  NPRM  to  revise  its 
existing  Respiratory  Protection  Standard 
to  add  definitions  and  specific 
requirements  for  APFs  and  MUCs  (68 
FR  34036).  The  proposed  revisions  also 
would  supersede  the  respirator- 
selection  provisions  of  existing 
substance-specific  standards  with  the 
new  APFs  (except  the  APFs  for  die  1,3- 
Butadiene  Standard). 

During  the  comment  period  on  the 
NPRM,  which  OSHA  extended  to 
October  2,  2003  (68  FR  53311),  a 
number  of  commenters  (Exs.  12-2, 12- 
4, 12-8. 12-10,  12-11, 12-12,13-1, 13- 
2, 13-3,  13-4,  13-5)  requested  an 
informal  public  hearing.  OSHA  is 
granting  this  request. 

The  Agency  is  placing  the  Notices  of 
Intention  to  Appear,  hearing  testimony, 
and  documentary  evidence  in  the 
rulemaking  docket,  which  will  be 
available  for  inspection  and  copying  at 
the  OSHA  Docket  Office. 

Public  Participation  Comments  and 
Hearings 

OSHA  encourages  members  of  the 
public  to  participate  in  this  rulemaking 
by  providing  oral  testimony  and 
documentary  evidence  at  the  informal 
public  hearing.  Accordingly,  the  Agency 
invites  interested  parties  having 
knowledge  of,  or  experience  with,  the 
issues  raised  in  the  NPRM  to  participate 
in  this  process,  and  welcomes  any 
pertinent  data  that  will  provide  the 
Agency  with  the  best  available  evidence 
to  use  in  developing  the  final  nde.  This 
section  describes  the  procedures  the 
public  must  use  to  schedule  an 
opportunity  to  deliver  oral  testimony 
and  to  provide  docimientary  evidence  at 
the  informal  public  hearing. 

Hearing  Arrangements 

Pursuant  to  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act 
("the  Act";  29  U.S.C.  655),  members  of 
the  public  must  have  an  opportunity  at 


the  informal  public  hearing  to  provide 
oral  testimony  concerning  the  issues 
raised  in  the  NPRM.  An  administrative 
law  judge  (ALJ)  will  preside  over  die 
hearing,  and  will  resolve  any  procedural 
matters  relating  to  the  hearing  on  the 
first  day. 

Purpose  of  the  Hearing 

The  legislative  history  of  Section  6  of 
the  Act,  as  well  as  the  Agency's 
regulation  governing  public  hearings  (29 
CFR  1911.15),  establish  the  purpose  and 
procedures  of  informal  public  hearings. 
Although  the  presiding  officer  of  the 
hearing  is  an  ALJ,  and  questions  by 
interested  parties  are  allowed  on 
pertinent  issues,  the  hearing  is  informal 
and  legislative  in  purpose.  Therefore, 
the  hearing  provides  interested  parties 
with  an  opportunity  to  make  effective 
and  expeditious  oral  presentations  in 
the  absence  of  procedural  restraints  that 
could  impede  or  protract  the  rulemaking 
process.  The  hearing  is  not  an 
adjudicative  proceeding  subject  to  the 
technical  rules  of  evidence;  instead,~it  is 
an  informal  administrative  proceeding 
convened  for  the  purpose  of  gathering 
and  clarifying  information.  The 
regulations  that  govern  the  hearing,  and 
the  pre-hearing  guidelines  issued  for  the 
hearing,  will  ensure  that  participants  are 
treated  fairly  and  have  due  process;  this 
approach  will  facilitate  the  development 
of  a  clear,  accurate,  and  complete 
record.  Accordingly,  application  of 
these  rules  and  guidelines  will  be  such    , 
that  questions  of  relevance,  procedures, 
and  participation  will  be  decided  in 
favor  of  developing  a  complete  record. 

Conduct  of  the  Hearing 

Conduct  of  the  hearing  will  conform 
to  the  provisions  of  29  CFR  part  1911 
("Rules  of  Procedure  for  Promulgatihg, 
Modifying,  or  Revoking  Occupational 
Safety  and  Health  Standards"). 
Although  the  ALJ  who  presides  over  the 
hearing  makes  no  decision  or 
recommendation  on  the  merits  of  the 
NPRM  or  the  final  rule,  the  ALJ  has  die 
responsibility  and  authority  to  ensure 
that  the  hearing  progresses  at  a 
reasonable  pace  and  in  an  orderly 
manner.  To  ensure  that  interested 
parties  receive  a  full  and  fair  informal 
hearing,  the  ALJ  has  the  authority  and 
power  to:  Regulate  the  course  of  the 
proceedings;  dispose  of  procedural 
requests,  objections,  and  similar 
matters;  confine  the  presentations  to 
matters  pertinent  to  the  issues  raised; 
use  appropriate  means  to  regulate  the 
conduct  of  the  parties  who  are  present 
at  the  hearing;  question  witnesses,  and 
permit  others  to  question  witnesses;  and 
limit  the  time  for  such  questions.  At  the 
close  of  the  hearing,  the  ALJ  will 
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establish  a  post-hearing  comment  period 
for  parties  who  participated  in  the 
hearing.  Ehiring  the  first  part  of  this 
period,  the  participants  may  submit 
additional  data  and  information  to 
OSHA,  and  during  the  second  part  of 
this  period,  they  may  submit  briefs, 
arguments,  and  summations. 

Notice  of  Intention  To  Appear  To 
Provide  Testimony  at  the  Informal 
Public  Hearings 

Hearing  participants  must  file  a 
Notice  of  Intention  to  Appear  that 
provides  the  following  information:  The 
name,  address,  and  telephone  number  of 
each  individual  who  will  provide 
testimony;  the  capacity  (e.g.,  name  of 
the  establishment/organization  the 
individual  is  representing;  the 
individual's  occupational  title  and 
position)  in  which  the  individual  will 
testify;  approximate  amoimt  of  time 
requested  for  the  individual's  testimony; 
specific  issues  the  individual  will 
address,  including  a  brief  description  of 
the  position  that  the  individual  will  take 
with  respect  to  each  of  these  issues;  and 
any  docimientary  evidence  the 
individual  will  present,  including  a 
brief  sununary  of  the  evidence. 

OSHA  emphasizes  that,  while  the 
hearing  is  open  to  the  public  and 
interested  parties  are  welcome  to  attend, 
only  a  par^  who  files  a  proper  Notice 
of  Intention  to  Appear  may  ask 
questions  and  participate  fully  in  the 
hearing.  A  party  who  did  not  file  a 
Notice  of  Intention  to  Appear  may  be 
allowed  to  testify  at  the  hearing  if  time 
permits,  but  this  determination  is  at  the 
discretion  of  the  presiding  ALJ.   _ 

Hearing  Testimony  and  Documentary 
Evidence 

The  Agency  will  review  each 
submission  and  determine  if  the 
information  it  contains  warrants  the 
amount  of  time  requested.  OSHA  then 
will  allocate  an  appropriate  amount  of" 
time  to  each  presentation,  and  will 
notify  the  participants  of  the  time 
allotted  to  their  presentations.  Prior  to 
the  hearing,  the  Agency  will  notify  the 
participant  if  the  allotted  time  is  less 
than  the  requested  time,  and  will 
provide  the  reasons  for  this  action. 
OSHA  may  limit  to  10  minutes  the 
presentation  of  any  participant  who  fails 
to  comply  substantially  with  these 
procedural  requirements.  The  Agency 
may  also  request  a  participant  to  retiim 
for  questions  at  a  later  time. 

Certification  of  the  Record  and  Final 
Determination  After  the  Informal  Public 
Hearing 

-FoUowing  the  close  of  the  hearing  and 
post-hearing  comment  period,  the  ALJ 


will  certify  the  record  to  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health.  This  record  will 
consist  o  all  of  the  written  comments, 
oral  testi:  nony,  documentary  evidence, 
and  othe  material  received  during  the 
hearing.  Following  certification  of  the 
record,  OSHA  will  review  the  proposed 
provisioi  s  in  light  of  all  the  evidence 
received  as  part  of  the  record,  and  then 
will  issui !  the  final  determinations  based 
on  the  er  tire  record. 

Authorit  T 

John  L  Henshaw,  Assistant  Secretary 
of  Labor  or  Occupational  Safety  emd 
Health,  I  .S.  Department  of  Labor,  200 
Constitui  ion  Avenue,  NW.,  Washington, 
DC  20211 1,  directed  the  preparation  of 
this  doci:  ment.  It  is  issued  imder 
Section  ( (b)  of  the  Occupational  Safety 
and  Heal  th  Act  of  1970  (29  U.S.C.  655), 
Secretarj  of  Labor's  Order  No.  5-2002 
(67  PR  61  008),  and  29  CFR  part  1911. 

Signed  it  Washington,  DC  on  November  6, 
2003. 

John  L.  H  inshaw, 
Assistant  secretary  of  Labor. 
[FR  Doc.  (  3-28357  Filed  11-10-03;  8:45  am] 
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SUMMARIf:  The  Coast  Guard  proposes  to 
establish  moving  and  fixed  seciuity 
zones  ex  lending  100  yards  around  and 
under  al  High  Interest  Vessels  (HTVs) 
located  i  a  the  San  Francisco  Bay  and 
Delta  po  Is,  California.  These  security 
zones  ar  j  necessary  security  measures 
and  are  intended  to  protect  the  public 
and  porffi  from  potential  subversive  acts. 
Entry  injo  these  security  zones  would  be 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Frai  icisco  Bay,  or  his  designated 
represen  tative. 

DATES:  C  omments  and  related  material 
must  rea  ch  the  Coast  Guard  on  or  beftire 
January  12,  2004. 

ADDRESS  ES:  You  may  mail  comments 
and  rela  ed  material  to  the  Waterways 
Manage]  aent  Branch,  U.S.  Coast  Guard 


Marine  Safety  Office  San.  Francisco  Bay, 
Coast  Guard  Island,  Alameda,  California 
94501.  The  Waterways  Management 
Branch  maintains  the  public  docket  for 
thisjulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  Waterways  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Doug  Ebbers,  Waterways 
Management  Branch,  U.S.  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
(510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiirage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  San  Francisco 
Bay  03-002),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying,  tf  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Management  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  bold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Vi^nia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  to  U.S. 
ports  to  be  on  a  higher  state  of  alert 
because  Al-Qaeda  and  other 
organizations  have  declared  an  ongoing 
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intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measiues  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  9»-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels  or  public  or  commercial 
structures. 

The  Coast  Guard  also  has  authority  to 
establish  security  zones  pursuant  to  the 
Act  of  June  15, 1917,  as  amended  by  the 
Magnuson  Act  of  August  9, 1950  (50 
U.S.C.  191  et  seq.)  and  implementing 
regulations  promulgated  by  the 
President  in  subparts  6.01  and  6.04  of 
part  6  of  title  33  of  the  Code  of  Federal 
Regulations. 

hi  this  particular  proposed 
rulemaking,  to  address  the 
aforementioned  security  concerns  and 
to  take  steps  to  prevent  the  catastrophic 
impact  that  a  terrorist  attack  against  a 
High  Interest  Vessel  (HIV)  would  have 
on  the  public  interest,  the  Coast  Guard 
is  proposing  to  establish  permanent 
security  zones  aroimd  and  under  HTVs 
entering,  departing,  moored  or  anchored 
within  the  San  Francisco  Bay  and  Delta 
ports.  These  secrmty  zones  would  help 
the  Coast  Guard  prevent  vessels  or 
persons  from  engaging  in  terrorist 
actions  against  HIVs.  Due  to  these 
heightened  security  concerns  and  the 
catastrophic  impact  a  terrorist  attack  on 
an  HIV  would  have  on  the  crew  and 
passengers  on  board  and  surroimding 
communities,  security  zones  are 
prudent  for  these  types  of  vessels. 

On  February  10,  2003,  we  issued  a 
rule  under  docket  COTP  San  Francisco 
Bay  03-002  and  pubUshed  this  rule  in 
the  Federal  Register  (68  FR  9003, 
February  27,  2003)  creating  temporary 
section  165.T11-077  of  Title  33  of  the 
Code  of  Federal  Regulations  (CFR). 
Under  temporary  section  165.T11-077, 
the  Coast  Guard  established  100-yard 
moving  and  fixed  seciuity  zones  around 
all  HIVs  that  are  anchored,  moored  or 
underway  within  the  San  Francisco  Bay 
and  Delta  ports. 

Though  temporary  section  165.T11- 
077  expired  at  11:59  p.m.  P.s.t.  on  May 
31,  2003,  it  was  effectively  and 
seamlessly  extended  by  a  change  in 
effective  period  temporary  rule  that  was 
issued  on  May  19,  2003.  This  change  in 
the  effective  period  of  the  temporary 
rule  is  found  under  docket  COTP  San 
Francisco  Bay  03-002  and  was 
published  in  the  Federal  Register  (68 


FR  32368,  May  30,  2003),  under  the 
same  previous  temporary  section 
165.T1 1-077.  and  extended  die  rule  to 
11:59  p.m.  P.d.t.  on  September  30,  2003, 
On  September  11,  2003,  a  second 
change  in  effective  period  temporary 
rule  was  issued,  under  docket  COTP 
San  Francisco  Bay  03-002  and  was 
published  (68  FR  55445,  September  26, 
2003),  under  the  same  previous 
temporary  section  165.T11-077,  further 
extending  the  rule  to  11:59  p.m.  P.s.t.  on 
March  31,  2004.  The  Captain  of  the  Port 
has  determined  there  is  a  need  for 
continued  security  regulations  exists. 

We  propose  to  create  permanent 
security  zones  in  the  same  areas 
currently  protected  by  temporary 
secm-ity  zones  under  §  165.T11-077. 
Our  proposed  rule  would  amend 
§  165.1183,  Security  Zones;  Cruise 
Ships  and  Tank  Vessels,  San  Francisco 
Bay  and  Delta  ports,  California  (see  67 
FR  79856,  December  31,  2002),  which 
contains  permanent  seciuity  zones  for 
cruise  ships  and  tank  vessels.  In  this 
NPRM,  the  Coast  Guard  is  proposing  to 
amend  §  165.1183  to  include  HIVs  as 
protected  vessels  along  with  cruise 
ships  and  tank  vessels.  The  Coast  Guard 
will  utilize  the  extended  effective 
period  of  the  §  165.T11-077  to  engage  in 
notice  and  comment  rulemaking  to 
develop  permanent  regidations  tailored 
to  the  present  and  foreseeable  security 
environment  with  the  Captain  of  the 
Port  (COTP)  San  Francisco  Bay., 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
moving  and  fixed  security  zones  around 
all  HIVs  that  are  anchored,  moored  or 
underway  within  the  San  Francisco  Bay 
and  Delta  ports.  These  security  zones 
are  activated  when  any  HIV  passes 
shoreward  of  the  line  drawn  between 
San  Francisco  Main  Ship  Channel  buoys 
7  and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°35.4'  W  &  37''46.5'  N, 
122°35.2'  W,  respectively)  and  remains 
in  effect  while  the  vessel  is  underway, 
anchored  or  moored  within  in  the  San 
Fremcisco  Bay  and  Delta  ports.  When 
activated,  this  security  zone  would 
encompass  all  waters,  extending  from 
the  surface  to  the  sea  floor,  within  100 
yards  ahead,  astern  and  extending  100 
yards  along  either  side  of  any  HIV  in  the 
San  Francisco  Bay  and  Delta  ports. 

This  security  zone  is  automatically 
deactivated  when  the  HIV  passes 
seaward  of  the  line  drawn  between  San 
Francisco  Main  Ship  Channel  buoys  7 
and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°35.4'  W  &  37°46.5'  N, 
122°35.2'  W,  respectively)  on  its 
departure  from  port.  Vessels  and  people 
may  be  allowed  to  enter  an  established 
secxirity  zone  on  a  case-by-case  basis 


with  authorization  from  the  Captain  of 
the  Port. 

These  seciuity  zones  are  needed  for 
national  security  reasons  to  protect 
HIVs,  the  public,  transiting  vessels, 
adjacent  waterfront  facilities  and  the 
ports  from  potential  subversive  acts, 
accidents  or  other  events  of  a  similar 
nature.  Entry  into  these  zones  would  be 
prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  pimishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000)  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 
violates  this  section  using  a  dangerous 
weapon  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  would  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
coimty,  mimicipal  and  private  agency  to 
assist  in  the  enforcement  of  the 
regidation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regiUatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Although  this 
proposed  rule  restricts  access  to  the 
waters  encompassed  by  the  security 
zones,  the  effect  of  this  proposed  rule 


64040 


Federal  Register /Vol.  68.  No. 


1' 
J18/ Wednesday,  November  12,  2003 /Proposed  Rules 


would  not  be  significant  because:  (i)  The 
zones  would  encompass  only  a  small 
portion  of  the  waterway;  (ii)  vessels 
would  be  able  to  pass  safely  around  the 
zones;  (iii)  vessels  may  be  allowed  to 
enter  these  zones  on  a  case-by-case  basis 
with  pennission  of  the  Captain  of  the 
Port,  or  his  designated  representative; 
and  (iv)  vessels  are  able  to  safely  transit 
aroimd  the  zones  while  a  vessel  is 
moored  or  at  anchor  in  the  San 
Francisco  Bay  and  Delta  ports. 

The  size  oi  the  proposed  zones  are  the 
minimiun  necessary  to  provide  adequate 
protection  for  HIVs,  their  crews  and 
passengers,  other  vessels  operating  in 
the  vicinity  of  HIVs,  adjoining  areas  and 
the  public.  The  entities  most  likely  to  be 
affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  to  the  San  Francisco  Bay  and  Delta 
ports  and  pleasure  craft  engaged  in 
recreational  activities  and  si^tseeing. 
The  proposed  seciuity  zones  would 
prohibit  any  commercial  vessels  from 
meeting  or  overtaking  an  HIV  in  the 
main  ship  channels,  effectively 
prohibiting  use  of  the  chaimels. 
However,  the  moving  security  zones 
would  only  be  effective  during  HIV 
transits,  which  would  last  for 
approximately  30  minutes. 

Small  Entities 

Under  the^Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities^ 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  thatare  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  We  expect  this  proposed  rule 
may  affect  owners  and  operators  of 
private  and  commercial  vessels,  some  of 
which  may  be  small  entities,  intending 
to  transit  or  anchor  in  the  small  portions 
of  the  waterway  that  are  affected  by 
these  security  zones.  The  proposed 
security  zones  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
several  reasons:  Vessel  traffic  can  pass 
safely  around  the  area  and  vessels 
engaged  in  recreational  activities, 
sightseeing  and  commercial  fishing  have 
ample  space  outside  of  the  security 
zones  to  engage  in  these  activities. 
When  a  HIV  is  at  anchor,  vessel  traffic 
woiddhave ample  room  to  maneuver 
around  the  security  zones.  Small 


entities;and  the  maritime  public  would 
be  advised  of  these  security  zones  via 
public  I  totice  to  mariners. 

ffyoi  think  that  your  business, 
organiz  ition,  or  governmental 
jurisdic  ion  qualifies  as  a  small  entity 
and  tha  this  rule  would  have  a 
signifies  int  economic  impact  on  it, 
please  i  ubmit  a  comment  (see 
ADORES  lES)  explaining  why  you  think  it 
qualifie  >  and  how  and  to  what  degree 
this  rul( !  would  economically  affect  it. 

Assistai  ice  for  Small  Entities 

Unde  ■  section  213(a)  of  the  Small 
Busines  5  Regulatory  Enforcement 
Faimesi  Act  of  1996  (Pub.  L.  104-121), 
we  wan :  to  assist  small  entities  in 
underst  inding  this  proposed  rule  so  that 
they  cai  i  better  evaluate  its  effects  on 
them  as  d  participate  in  the  rulemaking. 
If  the  pipposed  ride  would  affect  your 
small  biksiness,  organization,  or 
govermtental  jurisdiction  and  you  have 
questioAs  concerning  its  provisions  or 
options  For  compliance,  please  contact 
Lieuteni  int  Doug  Ebbers,  Waterways 
Manage  nent  Branch,  U.S.  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
(510)43  7-3073. 

Collectii  m  of  Information 

This  [  roposed  rule  would  call  for  no 
new  col  ection  of  information  imder  the 
Paperw(  irk  Reduction  Act  of  1995  (44 
U.S.C.  3  501-3520). 

Federal  sm 

A  rule  has  implications  for  federalism 
imder  E  cecutive  Order  13132, 
Federali  sm,  if  it  has  a  substantial  direct 
effect  01  State  or  local  governments  and 
would  e  ither  preempt  State  law  or 
impose  1 1  substantial  direct  cost  of 
complia  ace  on  them.  We  have  analyzed 
this  pro  j>osed  rule  under  that  Order  and 
have  deiermined  that  it  does  not  have 
implicafeons  for  federalism. 

Unfiindid  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  12  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  di^::Tetionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  maV  result  in  the  expenditiu-e  by  a 
State,  lo  al,  or  tribal  government,  in  the 
aggregat  $,  or  by  the  private  sector  of 
i$100,00(  (.000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  he  effects  of  this  proposed  rule 
elsewhe  -e  in  this  preamble. 

Taking  t  if  Private  Property 

This  p  roposed  rule  woidd  not  effect  a 
taking  o:  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 


Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justioe  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analjrzed  this  proposed  nile 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  woidd  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Goveniments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  1 3 1 75 ,  Considtation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  EflSects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  RegiUations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Mformation  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

,  We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure-2-1.  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
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documentation  because  we  are 
establishing  a  seciuity  zone. 

A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  (CED)  are 
available  in  the  docket  where  indicated 
imder  ADDRESSES.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  the 
rule  should  be  categorically  excluded 
ftom  ftirther  environmental  revjew. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Secxuity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Revise  §  165.1183  to  read  as 
follows: 

§165.1183    Security  Zoom;  Cruise  Ships, 
Tanic  Vessels  and  High  Intarest  Vessels, 
San  Francisco  Bay  and  Delta  ports, 
CalHomia. 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Cruise  ship  means  a  passenger 
vessel,  except  for  a  ferry,  over  100  feet 
in  length,  authorized  to  carry  more  than 
12  passengers  for  hire;  making  voyages 
lasting  more  than  24  hours,  any  part  of 
which  is  on  the  high  seas;  and  for  which 
passengers  are  embarked  or 
disembarked  in  the  San  Francisco  Bay 
and  Delta  ports. 

(2)  rani:  vessel  means  any  self- 
propelled  tank  ship  that  is  constructed 
or  adapted  primarily  to  carry  oil  or 
hazardous  material  in  bulk  as  cargo  or 
cargo  residue  in  the  cargo  spaces.  The 
definition  of  tank  ship  does  not  include 
tank  barges. 

(3)  High  Interest  Vessel  or  /ilV  means 
any  vessel  deemed  by  the  Captain  of  the 
Port  or  higher  authority  as  a  vessel 
requiring  protection  based  upon  risk 
assessment  analysis  of  the  vessel  and  is 
therefore  escorted  by  a  Coast  Guard  or 
other  law  enforcement  vessel  with  an 
embarked  Coast  Guard  commissioned, 
warrant,  or  petty  officer. 

(b)  Location.  The  following  areas  are 
seciuity  zones: 

(1)  Zones  for  anchored  vessels.  All 
waters,  extending  from  the  siuface  to 


the  sea  floor,  within  100  yards  ahead, 
astern  and  extending  100  yards  along 
either  side  of  any  cruise  ship,  tank 
vessel  or  HIV  that  is  anchored  at  a 
designated  anchorage  within  the  San 
Francisco  Bay  and  Delta  port  areas 
shoreward  of  the  line  drawn  between 
San  Francisco  Main  Ship  Channel  buoys 
7  and  8  (LLNR  4190  &  4195,  positions 
37''46.9'  N,  122°35.4'  W  and  3r'46.5'  N, 
122°35.2'  W,  respectively); 

(2)  Zones  for  moored  or  mooring 
vessels.  The  shore  area  and  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  within  100  yards  ahead,  astern 
and  extending  100  yards  along  either 
side  of  any  cruise  ship,  tank  vessel  or 
HIV  that  is  moored,  or  in  the  process  of 
mooring,  at  any  berth  within  the  San 
Francisco  Bay  and  Delta  port  areas 
shoreward  of  the  line  drawn  between 
San  Francisco  Main  Ship  Channel  buoys 
7  and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122''35.4'  W  and  37''46.5'  N. 
122°35.2'  W,  respectively);  and 

(3)  Zones  for  vessels  underway.  All 
waters  of  the  San  Francisco  Bay  and 
Delta  port  areas,  extending  fiom  the 
surface  to  the  sea  floor,  within  100  yards 
ahead,  astern  and  extending  100  yards 
along  either  side  of  any  cruise  ship,  tank, 
vessel  or  HIV  that  is  underway 
shoreward  of  the  line  drawn  between 
San  Francisco  Main  Ship  Channel  buoys 
7  and  8  (LLNR  4190  &  4195,  positions 
37°46.9'  N,  122°  35.4'  W  and  37°46.5'  N, 
122°35.2'  W,  respectively). 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  Captain  of  the  Port,  San 
Francisco  Bay,  or  his  designated 
representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
415-399-3547  or  on  VHF-FM  chaimel 
16  (156.8  MHz)  to  seek  permission  to  do 
so.  If  permission  is  granted,  all  persons 
and  vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(3)  When  a  cruise  ship,  tank  vessel  or 
HIV  approaches  within  100  yards  of  a 
vessel  that  is  moored,  or  andiored,  the 
stationary  vessel  must  stay  moored  or 
anchored  while  it  remains  within  the 
cruise  ship,  tank  vessel  or  HTV's  security 
zone  unless  it  is  either  ordered  by,  ot 
given  permission  from,  the  COTP  San 
Francisco  Bay  to  do  otherwise. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  seciuity  zone  by 
local  law  enforcement  as  necessary. 


Dated:  October  24,  2003. 
Gerald  M.  Swanson. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  San  Francisco  Bay.  California. 

[FR  Doc.  03-28329  Filed  11-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  355 
[FRL-758&-4] 
RiN  2050-AE42 

Emergency  Planning  and  Community 
RIght-to-Know  Act;  Extremely 
Hazardoue  Subelancec  List;  Proposed 
Deletion  of  Phosmet 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Environm«ital  Protection 
Agency  (EPA)  is  proposing  to  delete 
phosmet  fiom  the  list  of  extremely 
hazardous  substances  (EHS)  under  the 
Emergency  Planning  and  Community 
Right  to  Know  Act  (EPCRA).  EPA  is 
proposing  this  change  in  response  to  a 
petition  submitted  by  the  registrant  of 
the  pesticide  in  which  they  argue  that 
phosmet  should  be  removed  fri  m  the 
EHS  list  because  there  are  no  valid  data 
that  indicate  the  chemical  meets  the 
listing  criteria.  Facilities  with  phosmet 
on-site  would  no  longer  be  required  to 
comply  with  State  Emergency  Response 
Commission  (SERC)  and  Local 
Emergency  Planning  Committee  (LEPC) 
requirements  for  the  chemical  phosmet. 
In  addition,  facilities  with  phosmet 
would  no  longer  have  to  file  an 
emergency  and  hazardous  chemical 
inventory  form  and  Material  Safety  Data 
Sheet  (MSDS)  under  EPCRA  for 
phosmet  with  their  SERC,  LEPC  and 
local  fire  department  for  amounts  less 
than  10,000  pounds. 

DATES:  Comments:  Comments  must  be 
submitted  on  or  before  January  12,  2004. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  or  through 
hand  delivery/courier  or  by  mail.  Send 
an  ori^nal  and  two  copies  of  your 
comments  to:  SUPERFUND  Docket 
Information  Center,  Environmental 
Protection  Agency,  Mailcode:  5305T,   ■ 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460.  Attention 
Docket  ID  No.  SFUND-2003-0007. 
Follow  the  detailed  instructions  as 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INfORMATION  CONTACT:  For 
general  information,  contact  the 
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Emergency  Planning  and  Conuniinity 
Right-to-Know  Hotline  at  800-424-9346 
or  TDD  800-553-7672  (hearing 
impaired).  In  the  Washington,  DC, 
metropolitan  area,  call  703-412-9810  or 
TDD  703-412-3323.  For  more  detailed 
information  on  specific  aspects  of  this 
rulemaking,  contact  Kathy  Franklin, 
phone  202-564-7987;  email: 
franklin.katby@epa.gov 

SUPPLEMENTARY  INPORMATION: 
I.  Does  This  Notice  Apply  to  Me? 

A.  Affected  Entities:  Entities  that 
would  be  affected  by  this  section  are 
those  organizations  and  facilities  subject 
to  40  CFR  part  355 — Emergency 
Planningind  Emergency  Release 
Notification  Requirements  and  40  CFR 
part  370 — Hazardous  Chemical 
Reporting.  To  determine  whether  your 
facility  is  affected  by  this^  action,  you 
should  carefully  examine  the 
applicability  provisions  at  40  CFR  part 
355  and  40  CFR  part  370.  Entities 
potentially  affected  by  this  action  are 
facilities  that  distribute  phosmet  as  a 
pesticide  for  commercial  use  and  farms 
that  store,  handle  and  apply  phosmet  to 
variety  of  fruit,  nut,  and  field  crops,  ff 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person(s) 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

n.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
fisfbrmation? 

Docket.  EPA  has  established  an 
official  docket  for  this  action  under 
Docket  ID  No.  SFUND-2003-0007.  The 
official  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  ot  other  information 
whose  disclosure  is  restricted  by  statute. 
The  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  SUPERFUND  Docket  in  the 
EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102,  130l"Constitution 
Avenue,  NW.,  Washington,  DC.  This 
Docket  Facility  is  open  from  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
mmiber  for  the  SUPERFUND  Docket  is 
(202)  566-0270.  You  may  copy  up  to 
100  pages  from  any  regulatory 
docimient  at  no  cost.  Additional  copies 
are  $0^15  per  page. 


Elect  onic  Access.  You  may  access 
this  Fe<  eral  Register  document 
electroi  ically  through  the  EPA  Internet 
imder  t  le  "Federal  Register"  listings  at 
http://v\  ww.epa.gov/fedrgstr. 

An  el  sctronic  version  of  the  public 
docket :  s  available  through  EPA's 
electror  ic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  subn  it  or  view  public  comments, 
access  t  le  index  listing  of  the  contents 
of  the  p  iblic  docket,  and  access  those 
documents  in  die  public  docket  that  are 
available  electronically.  Once  in  the 
system,  pelect  "search,"  then  key  in  the 
appropriate  docket  identification 
number, 

Certai^i  types  of  information  will  not 
be  placad  in  the  EPA  Dockets. 
Informa  ion  claimed  as  CBI  and  other 
informa  ion  whose  disclosure  is 
restricte  d  by  statute,  which  is  not 
includei  I  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA'i  electronic  public  docket.  EPA's 
policy  ii  that  copyrighted  material  will 
not  be  p  aced  in  EPA's  electronic  public 
docket  I  ut  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Mthough  not  all  docket 
material  >  may  be  available 
electron  cally,  you  may  still  access  any 
of  the  pi  iblicly  available  docket 
materia]  s  through  the  docket  facility. 
EPA  int(  inds  to  work  toward  providing 
electron  c  access  to  all  of  the  publicly 
availabl  s  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  comment ers,  it  is 
important  to  note  that  EPA's  policy  is 
that  pub  lie  comments,  whether 
submitti  d  electronically  or  in  paper, 
will  be  I  lade  avetilable  for  public 
viewing  in  EPA's  electronic  public 
docket  a  s  EPA  receives  them  and 
without  change,  imless  the  comment 
contain!  copyrighted  material,  CBI,  or 
other  in  ormation  whose  disclosure  is 
restricte  1  by  statute.  When  EPA 
identifie  s  a  comment  containing 
copyrigl  ted  material,  EPA  will  provide 
a  referer  ce  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  efectronic  public  docket.  The 
entire  piinted  comment,  including  the 
copyriglited  material,  will  be  available 
in  the  public  docket. 

Publia  comments  submitted  on 
disks  that  are  mailed  or 
to  the  docket  will  be 
(d  to  EPA's  electronic  public 
'ublic  comments  that  are 
mailed  c  r  delivered  to  the  Docket  will 
be  scaiu  ed  and  placed  in  EPA's 
electron  c  public  docket.  Where 

,  physical  objects  will  be 
photogTj  phed,  and  the  photograph  will 
be  place  1  in  EPA's  electronic  public 


comput 
deliver 
transfei 
docket. 


docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

m.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  SFUND-2003- 
0007.  The  system  is  an  "anonjraious 
access"  system,  which  means  EPA  will 
not  know  your  identity,  ermail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
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Conunents  may  be  sent  by  electronic 
mail  (e-mail)  to 

supeifund.docket@epa.gov.  Attention 
Docket  ID  No.  SFUND-2003-0007.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  yom"  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  the  following 
paragraph.  These  electronic  submissions 
will  be  accepted  in  WordPerfect  or 
ASCII  file  format.  Avoid  the  use  of 
special  characters  and  any  form  of 
enayption. 

By  Mail.  Send  an  original  and  two 
copies  of  your  comments  to: 
SUPERFUND  Docket  Information 
Center,  U.S.  Environmental  Protection 
Agency,  Mailcode:  5305T,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
SFUND-2003-0007. 

By  Hand  Delivery  or  Courier.  Deliver 
your  comments  to:  SUPERFUND  Docket 
Information  Center  (EPA/DC)  EPA  West. 
Room  B102,  1301  Constitution  Avenue, 
NW.,  Washington,  DC.  Attention  Docket 
ID  No.  SFUND-2003-0007.  Such 
deliveries  are  only  accepted^during  the 
Docket's  normal  hours  of  operation  as 
identified  in  the  "How  Can  I  Get  Copies 
of  This  Document  and  Other  Related 
Information?"  section. 

IV.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  confidential  business 
information  (CBI)  electronically  through 
EPA's  electronic  public  docket  or  by  e- 
mail.  Send  or  deliver  information 
identified  as  CBI  only  to  the  following 
address:  SUPERFUND  CBI  Dociunent 
Control  Officer  (5305T),  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20460,  Attentioii 
Docket  ID  No.  SFUND-2003-0007.  You 
may  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD  ROM,  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR,  Part  2. 


In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

V.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  4s 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoxu-  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  conmient  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  nimiber  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

I.  Introduction  and  Background 

A.  Statutory  Authority 

B.  Background 

1.  Regulatory  Background 

2.  Gowan's  Petition  to  Delist  Phosmet 
n.  The  EHS  Listing  Criteria 

A.  Primary  Listing  Criteria 

B.  Secondary  Listing  Criteria 

C.  Toxicity  Data  Sources 

in.  Proposed  Modification  of  EHS  List 

A.  Basis  of  Phosmet  Listing 

B.  Gowan's  Phosmet  Petition 

C.  Review  of  Phosmet  Acute  Toxicity  Data 
1.  Phosmet  Acute  Inhalation  Toxicity 
-Z^Phosmet  Acute  Oermal  Toxicity 

3.  Phosmet  Acute  Oral  Toxicity 

4.  Phosmet  Oral  Mouse  Study  (Haley  et  at., 
1975) 

5.  Phosmet  Oral  Mouse  Study  (Cowan 
2002) 

IV.  Statutory  and  Executive  Order  Reviews 
A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 


B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  ConsulUtion 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Afi^ect  Energy  Supply, 
EMstribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

I.  Introduction  and  Background 

A.  Statutory  Authority 

This  proposed  rule  is  issued  under 
sections  302  and  328  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA). 

B.  Background 

On  October  17, 1986,  the  President 
signed  into  law  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  Pub.  L.  99-499  (1986). 
Title  in  of  SARA  established  a  program 
designed  to  require  state  and  local 
planning  and  preparedness  for  spills  or 
releases  of  hazardous  substances  and  to 
provide  the  public  and  local 
governments  with  information 
concerning  potential  chemical  hazards 
in  their  communities.  This  program  is 
codified  as  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA).  42  U.S.C.  11001-11050. 

SubtiUe  A  of  EPCRA  establishes  die 
fi^mework  for  local  emergency 
planning.  The  statute  requires  that  EPA 
publish  a  list  of  "extremely  hazardous 
substances"  (EHSs).  The  EHS  list  was 
established  by  EPA  to  identify  chemical 
substances  which  coidd  cause  serious 
irreversible  health  effects  fi-om 
accidental  releases  (51  FR  13378).  EPA 
had  previously  published  this  list  as  the 
list  of  acutely  toxic  chemicals  in 
November  1985,  in  Appendix  A  of  the 
Chemical  Emergency  Preparedness 
Program  Interim  Guidance  (CEPP 
Guidance).  The  Agency  was  also 
directed  to  establish  "threshold 
planning  quantities"  (TPQs)  for  each 
extremely  hazardous  substance. 

Under  EPCRA  section  302,  a  facility 
which  has  on-site  an  EHS  in  excess  of 
its  TPQ  must  notify  the  State  Emergency 
Response  Commission  (SERC)  and  Local 
Emergency  Planning  Conunittee  (LEPC) 
as  well  as  participate  in  local  emergency 
planning  activities.  The  facility  must 
also  report  accidental  releases  in  excess 
of  the  Reportable  Quantity  (RQ)  to  the 
LEPC  and  SERC.  Under  EPCRA  section 
311  and  312,  some  facilities  with 
phosmet  on-site  in  excess  of  its  TPQ  are 
required  to  submit  an  emergency  and 
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hazardous  chemical  inventory  form  and 
Material  Safety  Data  Sheet  (MSDS) 
required  for  phosmet  with  their  SERC, 
I.EPC  and  local  fire  department. 
However,  facilities  that  apply  phosmet 
to  crops  as  a  pesticide,  do  not  have'to 
file  the  inventory  form  or  MSDS  because 
chemicals  that  are  used  at  facilities  in 
routine  agricultural  operations  are  not 
included  as  hazardous  chemicals 
subnect  to  the  reporting  requirements. 

The  purpose  of  the  extremely 
hazardous  substance  list  is  to  focus 
initial  efforts  in  the  development  of 
State  and  local  contingency  plans. 
Inclusion  of  a  chemical  on  the  EHS  list 
does  not  mean  state  or  local 
communities  should  ban  or  otherwise 
restrict  use  of  a  listed  chemical.  Rather, 
such  identification  indicates  a  need  for 
the  community  to  undertake  a  program 
to  investigate  and  evaluate  the  potential 
for  accidental  exposure  associated  with 
the  production,  storage  or  handling  of 
the  chemical  at  a  particular  site. 

1.  Regulatory  Backgroimd 

The  list  of  extremely  hazardous 
substances  and  their  threshold  planning 
quantities  are  codified  in  40  Cra  part 
355,  Appendices  A  &  B.  EPA  first 
published  the  EHS  list  and  TPQs  along 
with  the  methodology  for  determining 
threshold  planning  quantities  as  an 
intdrim  final  rule  on  November  17,  1986 
(51  Ffl  41573-41579  and  41580  ).  In  the 
finalmile,  EPA  made  a  number  of 
revi^ns  to  the  interim  final  rule  (52  FR 
1338^  April  22, 1987).  Among  other 
things  the  final  rule  republished  the 
EHS  nst,  with  the  addition  of  four  new 
chemicals  and  revised  the  methodology 
for  determining  some  TPQs.  Details  of 
the  methodology  used  to  determine 
whether  to  list  a.  substance  as  em 
extremely  hazardous  substance  and  for 
deriving  the  threshold  planning 
quantities  are  found  in  the  November 
1986  and  April  1987  Federal  Register 
notices  and  in  technical  support 
documents  in  the  rulemaking  records. 
These  records  are  found  in  Superfund 
Docket  No.  300PQ. 

EPA  has  since  received  a  number  of 
petitions  to  amend  the  EHS  list.  To  date, 
46  chemicals  have  been  delisted  from 
the  EHS  list  in  previous  rulemakings 
because  they  did  not  meet  the  toxicity 
criteria  for  the  list  and  were  originally 
listed  under  section  302  in  error. 

2.  Gowan's  Petition  to  Delist  Phosmet 

EPA  received  a  petition  dated  August 
8, 1996  from  Gowan  Company  to  delete 
the  chemical  phosmet  from  the  EHS  list 
under  Section  302  of  EPCRA.  Gowan 
believes  that  listing  of  phosmet  was 
based  on  an  inappropriate  toxicity  study 
and  argues  that  phosmet  should  be 


remove(  I  from  the  EHS  list  because  there 
are  no  V  alid  data  that  indicate  the 
chemics  1  meets  the  listing  criteria. 

Phosr  let  (0,0-dimethyl-S- 
phthali]  aidomethylphosphorodithioate, 
CAS  No  732-11-6)  is  a  pink  to  white 
crystal!  ne  solid  with  chemical  formula 
Cl,Hl2^  O4PS2.  It  is  slightly  soluble  in 
water  ai  id  .has  a  relatively  low  vapor 
pressur( .  It  is  a  non-systemic 
organop  losphate  insecticide  used  for 
agricultural  crop  protection  in  ftnit,  nut 
and  cerl&in  field  crops.  It  is  also  used  on 
trees  anti  ornamental  plants.  According 
to  EPA'j  Office  of  Pesticide  Programs 
(OPP),  approximately  1,250,000  pounds 
active  ingredient  (a.i.)  of  phosmet  are 
used  annually.  Technical  grade  phosmet 
contain!  sfjpproximately  94%  phosmet. 
Product !  containing  phosmet  can  be  in 
the  forn  of  dusts,  emulsifiable 
concent  ates,  soluble  concentrates,  and 
wettabh  powders  and  can  contain 
varying  mioimts  of  the  active  ingredient 
phosme  .  More  information  on  phosmet 
can  be  fi  mnd  in  the  February  2003 
Technic  li  Background  Docimient: 
Propose  i  Rule  to  Delist  Phosmet  from 
the  EHS  List,  available  in  the  docket. 

n.  The  IHS  Listing  Criteria 

As  previously  described,  in  November 
1985,  E]  A  published  a  list  of  substances 
in  Appe  adix  A  of  the  "Chemical 
Emergei  cy  Preparedness  Program 
Interim  Guidance. "  Under  section 
302(a)  o  EPCRA,  Congress  required 
EPA  to  i  dopt  that  same  list  as  the  EHS 
list.  Api  tendix  A  defines  the  list  of 
chemics  Is  as  those  "for  which  an  acute 
toxicity  measure  has  a  value  meeting  the 
criteria  1  tated  in  Chapter  6"  of  the 
Novemqer  1985  Interim  Guidance.  The 
listing  criteria  discussed  in  Chapter  6 
are  the  ^ame  criteria  referenced  and 
discussad  in  EPA's  interim  final  and 
final  rulfes  establishing  the  EHS  list. 
Those  cfiteria  contain  two  sets  of 
numeriaal  acute  toxicity  measures.  For 
purposes  of  clarification  in  today's 
rulemalang,  EPA  will  refer  to  the  two 
sets  of  nimerical  acute  toxicity  criteria 
as  the  piimary  listing  criteria  and  the 
secondeay  listing  criteria.  In  developing 
these  criteria,  the  Agency  presumed  that 
humansimay  be  as  sensitive  as  the  most 
sensitive  mammalian  species  tested. 

A.  Prinn  try  Listing  Criteria 

The 
are. 


I^mary  acute  toxicity  criteria 
on  data  from  mammalian 


,  base  d 


testing 
Inhalation 

litei 

<8 
Dermal 


LC50  ^  0.5  milligrams  per 
of  air  (mg/L)  (for  exposure  time 
lours),  or 

LD50  S  50  milligrams  per 
kilttram  of  body  weight  (mg/kg),  or 
Oral    L  ho  ^  25  milligrams  per  kilogram 
of  b  >dy  weight  (mg/kg) 


LCso  is  the  median  lethal 
concentration,  defined  as  the 
concentration  level  at  which  50  percent 
of  the  test  animals  died  when  exposed 
by  inhalation  for  a  specified  time 
period. 

LD50  is  the  median  lethal  dose, 
defined  as  the  dose  at  which  50  percent 
of  the  test  animals  died  during 
exposure. 

B.  Secondary  Usting  Criteria 

EPA  included  on  the  EHS  list  other 
chemicals  that  did  not  meet  the  primary 
acute  toxicity  criteria.  These  were  added 
based  on  the  secondary  acute  toxicity 
criteria  below  as  well  as  the  following 
factors:  Large  volume  production  and 
known  risk,  as  indicated  by  the  fact  that 
•  some  of  the  chemicals  have  caused 
death  and  injury  in  accidents. 

The  secondary  acute  toxicity  criteria 
are,  based  on  data  from  mammalian 
testing: 

Inhalation    LC50  <  2  mg/L  for  exposure 

time  of  <  8  hours,  or 
Dermal    LD50  <  400  mg/kg  or 
Oral    LDso  ^  200  mg/kg 

The  chemical  with  the  lowest 
production  volume  that  was  included  as 
an  EHS  based  on  the  secondary  criteria 
and  high  production  voliune,  had  an 
annual  production  volume  of  30  million 
poimds.  In  addition  to  high  production 
chemicals  meeting  these  criteria,  several 
other  chemicals  slightly  less  toxic  than 
the  secondary  criteria,  were  listed 
because  of  their  recognized  toxicity  as  a 
chemical  of  concern  or  known  hazard; 
for  example  several  of  them  have  caused 
death  or  injury  in  accidents. 

The  selection  criteria  were  designed 
as  screening  tools  to  identify  highly  _ 
acute  toxic  chemicals.  The  specific 
values  chosen  are  recognized  by  the 
scientific  community  as  indicating  a 
high  potential  for  acute  toxicity,  and 
chemicals  meeting  the  toxicity  criteria 
are  considered  potentially  hazardous. 
Even  with  the  amount  of  animal  data 
that  are  available,  some  chemicals  have 
no  standard  acute  toxicity  test  data. 

In  choosing  chemicals  for  the  EHS 
list,  EPA  matched  the  criteria  against  all 
mammalian  test  data  for  all  chemicals. 
A  chemical  was  identified  as  acutely 
toxic  according  to  these  criteria  if 
mammalian  acute  toxicity  data  for  any 
one  of  the  three  routes  of  administration 
was  equal  to  or  less  than  the  numerical 
criteria  specified  for  that  route.  The 
Agency  used  LClo  or  LDlo  data  for  a 
chemical  in  cases  where  median  lethal 
concentration  or  dose  (LC50  or  LD50 ) 
were  not  available.  The  lethal 
concentration  low  (LClo)  and  the  lethal 
dose  low  (LDlo)  are  the  lowest 
concentration  in  air  or  the  lowest  dose 
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in  milligrams  of  chemical  per  kilogram 
of  body  weight,  respectively,  at  which 
any  test  animals  died.  These  values  may 
be  more  variable  than  those  provided 
from  median  lethality  tests,  but  for  the 
purposes  of  screening  large  numbers  of 
chemicals,  it  was  deemed  necessary  to 
provide  a  second  level  screening  tool  in 
preference  to  missing  potentially  toxic 
chemicals  because  they  were  not 
adequately  tested.  For  inhalation  data, 
the  Agency  chose  to  use  LC50  and  LClo 
values  with  exposure  periods  up  to 
eight  hours  or  even  with  no  reported 
e3q)osure  period.  EPA  recognized  that 
this  was  a  conservative  approach,  but 
did  not  want  to  miss  any  acutely  toxic 
chemical  of  concern. 

The  Agency  also  used  lethality  data 
from  the  most  sensitive  mammalian 
species  and  not  only  those  from  rats 
because  it  was  not  possible  to  predict 
which  species  is  the  appropriate 
surrogate  for  himians  for  a  given 
chemical.  In  addition,  because 
populations  are  heterogeneous  and 
individuals  are  expected  to  vary 
considerably  in  their  sensitivity  to 
chemical  substances,  the  Agency 
assimied  that  hiunans  may  be  as 
sensitive  as  the  most  sensitive 
mammalian  species  tested. 

C.  Toxicity  Data  Sources 

When  the  initial  list  was  developed, 
the  Agency  used  acute  toxicity  data 
from  the  Registry  of  Toxic  Effects  of 
Chemical  Substances  (RTECS). 
maintained  by  the  National  histitute  of 
Occupational  Safety  and  Health 
(NIOSH).  The  RTECS  data  was 
compared  vrith  the  EHS  listing  toxicity 
criteria  (both  primary  and  secondary). 
The  RTECS  data  base  was  used  as  the 
principal  source  of  toxicity  data  for 
identifying  acutely  toxic  chemicals 
because  it  represents  the  most 
comprehensive  repository  of  acute 
toxicity  information  available  with  basic 
toxicity  information  and  other  data  on 
more  than  79,000  chemicals.  Although 
RTECS  is  not  formally  peer-reviewed, 
data  from  RTECS  is  widely  accepted 
and  used  as  a  toxicity  data  source  by 
industry  and  regulatory  agencies  alike. 
The  data  presented  are  from  scientific 
literature  which  has  been  edited  by  the 
scientific  conununity  before 
publication. 

m.  Proposed  Modification  of  EHS  List 

A.  Basis  ofPhosmet  Listing 

Phosmet  was  originally  listed  on  the 
EHS  list  because  a  four-hour  rat 
inhalation  LC50  of  0.054  mg/L,  reported 
in  the  1985  RTECS  database,  met  the 
EHS  primary  toxicity  inhalation  criteria 
of  LC50  5  0.5  mg/L.  The  value  in  RTECS 


was  cited  from  a  1982  Russian 
publication,  which  was  a  compilation  of 
toxicity  data  for  many  chemicals. 

The  TPQ  for  phosmet  depends  on  its 
physical  state.  As  a  solid,  phosmet  has 
a  TTQ  of  10  pounds  if  it:  (1)  Is  a  powder 
with  particle  size  less  than  100  microns, 
(2)  is  in  molten  form,  (3)  is  in  solution, 
or  (4)  has  a  National  Fire  Protection 
Association  (NFPA)  reactivity  rating  of 
2,  3,  or  4.  Othenvise,  the  TPQ  for 
phosmet  is  10,000  pounds. 

B.  Gowan's  Phosmet  Petition 

Gowan  Company  of  Yuma,  Arizona 
submitted  to  EPA  a  petition  dated 
August  8, 1996  requesting  that  EPA 
remove  phosmet  from  the  EHS  list 
because  it  does  not  meet  the  toxicity 
criteria.  During  EPA's  review  of  the 
petition,  Gowan  submitted  additioned 
toxicity  data  and  other  information.  EPA 
also  reviewed  acute  toxicity  data  for 
phosmet  previously  submitted  to  EPA's 
Office  of  Pesticide  Programs  (OPP)  for 
the  registration  «f  phosmet  as  a 
pesticide.  Gowan  argued  that  the 
inhalation  LC50  (rat)  value  of  0.054  mg/ 
liter/4  hours,  as  cited  in  RTECS,  is 
imverifiable  because  the  experimental 
details,  study  protocol,  and  quality 
control  procedures  are  unavailable. 
Without  these  experimental  details, 
Gowan  maintained  that  it  is  impossible 
to  reconstruct  and  validate  the  original 
experiment.  In  addition,  Gowan  asserted 
that  this  LC50  value  is  inconsistent  with 
all  other  available  inhalation  toxicity 
data  for  technical  grade  (95%  purity  or 
higher)  phosmet.  Gowan  also  asserted 
that  the  phosmet  technical  grade  does 
not  meet  the  toxicity  criteria  for  listing 
as  an  EHS  following  exposure  by  the 
oral  or  dermal  routes,  as  indicated  by  a 
nimiber  of  experimental  studies.  Gowan 
submitted  with  thefr  petition  data  from 
a  number  of  acute  inhalation  toxicity 
tests  which  they  believe  show  that 
phosmet  technical  poses  a  low  risk  of 
acute  toxicity  by  inhalation,  as 
indicated  by  the  absence  of  mortality 
when  test  animals  were  exposed  to 
phosmet  vapor  or  dust.  Gowan  also 
claimed  that  the  toxicity  studies  on 
phosmet  formulations,  including 
wettable  powders  and  liquid 
formulations,  indicate  that  these 
phosmet  products  do  not  meet  the 
criteria  for  the  EHS  list. 

Because  phosmet  is  not  a  high 
production  chemical  (less  than  2 
million  poimds  annually),  EPA  focused 
its  efforts  on  evaluating  whether  the 
existing  toxicity  data  meets  the  primary 
listing  criteria.  In  addition  to  the 
phosmet  toxicity  data  submitted  by 
Gowan  and  available  data  from  OPP, 
EPA  found  data  fiY)m  acute  mouse  oral 
toxicity  studies  identified  from  a  search 


of  toxicity  databases  and  literature.  In 
July  2001,  Gowan  supplied  EPA  with 
data  fit>m  five  acute  oral  mouse  studies 
and  EPA  obtained  a  journal  article  on  an 
acute  mouse  oral  toxicity  study 
conducted  by  the  National  Center  for 
Toxicological  Research  (NCTR)  of  the 
Food  and  Drug  Administration  (FDA). 
More  details  of  the  phosmet  toxicity 
studies  and  their  evaluation  cah  be 
found  in  the  February  2003  Technical 
Background  Dociunent:  Proposed  Rule 
to  Delist  Phosmet  from  the  EHS  List 
available  in  the  public  docket. 

C.  Review  of  Phosmet  Acute  Toxicity 
Data 

1.  Phosmet  Acute  Inhalation  Toxicity 

The  four-hour  rat  inhalation  LC50  of 
0.054  mg/L,  reported  in  1985  RTECS 
was  cited  from  a  Russian  publication 
(Izmerov  et  al.  1982.  Toxicometric 
Parameters  of  Industrial  Toxic  Chemical 
Under  Single  Exposure)  which 
contained  compiled  toxicity  values  for 
many  chemicals,  but  no  study  details.  In 
both  the  Russian  and  English  translation 
version  of  this  document,  the  chemical 
structure  given  for  phosmet  is  incorrect, 
which  led  Gowan  to  assert  that  there 
was  some  uncertainty  as  to  whether  the  , 
chemical  being  tested  was  indeed 
phosmet.  EPA  was  not  able  to  obtain  the 
actual  phosmet  toxicity  study 
conducted  by  a  Russian  researcher  L.P. 
Danilenko,  but  was  able  to  obtain  a 
translation  of  a  Russian  1969  journal 
article  by  Danilenko  that  discussed  the 
rat  inhalation  study  and  the  results. 
Based  on  the  chemical  name  and 
chemical  synonyms  (O.O-dimethyl- 
phthalimidio-methyl-dithiophosphate 
or  phthalophos)  used  in  (Danilenko 
1969),  EPA  believes  the  chemical  being 
tested  was  indeed  phosmet.  No 
chemical  structure  was  given  in  the 
article. 

In  Danilenko  (1969).  the  following 
^cute  toxicity  results  were  reported  for 
phthalophos,  also  known  as  Imidan  or 
phosmet:  a  four-hour  rat  inhalation  LC50 
of  54  mg/m3  (0.054  mg/L);  a  four-hour 
rat  inhalation  LClo  of  31  mg/m^  (0.031 
mg/L);  and  a  four-hour  cat  inhalation 
LCix)  of  65  mg/m3  (0.065  mg/L).  The 
tests  were  performed  using  an  aqueous 
emulsion  of  phthalophos  (phosmet)  on 
albino  rats  and  cats.  The  animals  were 
exposed  to  a  liquid  aerosol  produced  by 
atomization  of  the  preparation  v\rith  a 
special  sprayer  (Boitenko).  The 
concentration  of  phthalophos  (phosmet) 
in  the  chamber  air  was  determined  by 
a  thin-layer  chromatographic  method. 

However,  the  Danilenko  (1969)  article 
severely  lacks  key  details  of  the 
experimental  methods,  such  as  the 
piuity  of  phosmet,  extent  of  animal 
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body  exposure,  possibility  of  other 
routes  of  exposure,  specific  emulsion 
components  and  their  toxicity.  The 
phosmet  used  in  the  experiment  was 
manufactured  in  the  Union  of  Soviet 
Socialist  Republics  (USSR)  by  a  research 
institute  using  an  unknown  method. 
With  the  niunber  of  unanswered  key 
questions  regarding  the  experimental 
protocol,  EPA  has  determined  that  the 
results  in  this  paper  are  insufficient  to 
provide  the  basis  for  the  continued 
listing  of  phosmet  on  the  EHS  list. 

EPA  evaluated  more  than  20  other 
inhalation  studies  of  technical  grade 
phosmet  (>94%  phosmet)  and  other 
phosmet  formulations,  such  as  wettable 
powders  and  emulsions.  The  testing 
exposure  routes  included  vapor, 
particulates  and  aerosols.  Only  three  of 
these  inhalation  studies  produced  any 
mortality.  The  LC50  data  from  these 
three  studies  were  not  in  the  range  of 
the  LCso  value  in  the  Russian  study  and 
did  not  meet  the  primary  toxicity  listing 
criteria  of  50.5  mg/L.  Of  these  three 
studies,  results  of  one  study  with 
mortality  were  not  considered 
appropriate  to  use  because  the  phosmet 
formulation  contained  methylene 
chloride,  a  toxic  component.  Another 
study  conducted  in  1994,  exposed  rats 
to  aerosols  from  an  emulsion  containing 
27.5%  phosmet  and  8.4%  naphthalenes. 
The  aerosols  were  respirable-sized 
having  a  mass  median  aerodynamic 
diameter  (MMAD)  of  1.5-2.2  microns 
Oun).  This  study  resulted  in  a  LCso  of 
1.19  mg/L  for  male  rats  and  0.845  mg/ 
L  for  females.  A  third  study  conducted 
in  1995  reported  a  LC50  of  1.6  mg/L  for 
rats  and  exposed  the  animals  to  a  70% 
phosmet  particulates  having  a  MMAD  of 
1.61  to  2.38  microns  (jun). 

Given  the  uncertainties  with  the 
inhalation  toxicity  data  from 
(Danilenko,  1969)  and  based  on  the 
Agency's  review  of  all  the  acute 
iidialation  toxicity  data  for  phosmet, 
EPA  believes  that  there  are  no 
inhalation  data  meeting  the  primary 
listing  criteria  for  phosmet  of  sufficient 
reliability  or  quality  to  support  the 
listing  of  phosmet  as  an  EHS  chemical. 
As  a  result,  EPA  has  decided  to  remove 
this  inhalation  value  from  consideration 
for  the  piupose  of  listing  phosmet  as  an 
EHS.  EPA  solicits  comments  on  the 
validity  of  the  availabfe  inhalation 
toxicity  studies  to  support  listing  of 
phosmet  as  an  EHS  based  on  the  listing 
criteria  for  inhalation  toxicity.  EPA 
invites  submission  of  any. valid  acute 
inhalation  toxicity  studies  not  already 
made  available  to  EPA.  EPA's  review  of 
all  currently  available  acute, inhalation 
toxicity  studies  can  be  foimd  in  the 
February  2003  Technical  Background 
Dociunent:  Proposed  Rule  to  Delist 


Phosmet  from  the  EHS  List  available  in 
the  publ  c  docket. 

2.  Phosn  let  Acute  Dermal  Toxicity 

u  ndertook  review  of  existing 
de  mal  toxicity  data  for  phosmet. 
cou  d  find  no  dermal  toxicity  data 
the  primary  dermal  listing 
LD50  <  50  mg/kg.  The  lowest 
results  for  technical  phosmet 

that  the  dermal  LD50  is  greater 
mg/kg. 
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3.  Phosn  et  Acute  Oral  Toxicity 

Gowaj  1  submitted  several  acute  rat 
oral  stuc  ies  in  1996,  for  technical  grade 
phosmet  and  phosmet  powder  and 
emulsioi  i  formulations.  None  of  the  rat 
LD50  vai  les  fttjm  these  studies  met  the 
EHS  list  ng  criteria,  even  when  the 
percenta  ;e  of  inert  ingredients  in  the 
formulat  on  was  taken  into  account.  The 
lowest  n  ported  rat  oral  LD50  for 
technica  grade  phosmet  (96.1%)  is  113 
mg/kg,  V  hich  does  not  exceed  the 
primary  aral  listing  criteria  of  25  mg/kg. 
The  lowi  (st  reported  rat  oral  LD50  for  a 
phosmet  formulation  of  70%  dust  is  147 
mg/kg  (73.5  mg/kg  based  on  active 
ingredie  it).  Even  when  adjusted  for  the 
percenta  ?e  active  ingredient,  this  dose 
still  doei  not  exceed  the  criteria  of  25 
mg/kg. 

Subset  [uently,  EPA  retrieved  LDso 
values  h  im  six  mouse  oral  studies  on 
technica  grade  phosmet  from  toxicity 
database  s  and  the  literat   "^.  Gowan  was 
able  to  s  ipply  five  of  the  mouse  studies, 
which  h  td  been  conducted  by  Stauffer 
Chemical  Company.  EPA  also  reviewed 
oral  acule  toxicity  data  available  from 
OPP.  Re  riew  of  the  six  acute  mouse  oral 
studies  i  idicates  that  mice  are  more 
sensitive  than  rats  to  phosmet.  One 
mouse  s  udy  conducted  by  Stauffer 
Chemicj  1  Company  in  1971  reported  a 
phosmel  technical  LD50  of  23.3  mg/kg 
for  mice  for  technical  grade  phosmet, 
percenta  je  unspecified  .  Another  study 
conduct  d  by  researchers  at  NCTR 
(Haley  e  ai,  1975)  reported  LD50  results 
of  23.1  a  ad  24.9  mg/kg  for  males  and 
female  n  dee,  respectively  for  99.5% 
phosmel  Other  acute  oral  studies  of 
technica  grade  phosmet  with  mice  bad 
LD50  res  dts  varying  from  36.9  to  51  mg/ 
kg.  For  a  phosmet  powder  formulation, 
the  lowe  st  reported  oral  LD50  was  79.4 
mg/kg  ii  mice  for  50%  phosmet 
wettable  powder.  These  studies  are 
discussejd  in  more  detail  in  the  February 
2003  Tethnical  Background  Document: 
Propose  1  Rule  to  Delist  Phosmet  from 
the  EHS  List,  available  in  the  public 
docket. 

The  01  al  mouse  LD50  of  23.3  mg/kg  for 
phosmel  technical  resulted  from  testing 
a  materi  il  called  Imidan-EDC.  Phosmet 
is  also  k  lown  by  the  name  "Imidan." 


Gowan  stated  that  EDC  (ethylene 
dichloride  or  dichloroethane),  was  a 
solvent  used  in  the  initied  synthesis  step 
of  a  discontinued  process  and  that  the 
impurity  profile  is  not  known.  Gowan 
was  not  sure  whether  this  product  was 
ever  registered  for  commercial  use  by 
Stauffer,  who  was  the  previous  pesticide 
registrant  with  EPA.  Gowan  never 
utilized  the  EDC  process  and  currently 
uses  a  benzene  process  to  manufacture 
technical  phosmst,  the  product 
currenUy  registered  with  EPA. 
According  to  Gowan,  Stauffer  also 
licensed  the  phosmet-benzene  process 
as  a  registrant  with  EPA.  The  Stauffer 
researchers  determined  the  mouse  oral 
LD50  for  Imidan-Benzene  to  be  43  mg/ 
kg.  The  greater  toxicity  observed  for 
technical  phosmet  synthesized  via  the 
EDC  route  presumably  may  have  been 
due  to  impurities  resulting  from  the 
starting  material,  incomplete  s)^thesis, 
degradation  or  other  syntheses  method- 
specific  factors.  Gowan  believes  that  the 
"Imidan-EDC"  phosmet  is  an 
inappropriate  test  substance.  Because  of 
these  uncertainties,  EPA  does  not 
believe  the  Imidan-EDC  results  are 
representative  for  the  phosmet 
manufactiued  and  registered  with  EPA 
by  either  Stauffer  Chemical  (former 
pesticide  registrant)  or  Gowan  Company 
(current  pesticide  registrant).  Therefore, 
EPA  removed  these  values  from 
consideration  for  EHS  listing  purposes. 

4.  Phosmet  Oral  Mouse  Study  (Haley  et 
al.,  1975) 

Only  one  other  study  (Haley  et  al., 
1975)  reported  results  with  an  LD50  5  25 
mg/)^.  This  study  examined  the  acute 
oral  toxicity  of  five  organophosphate 
pesticides  (including  Imidan  or 
phosmet)  in  a  total  of  three  experiments: 
a  range  finding  experiment,  a  pilot 
experiment,  and  a  main  experiment 
designed  to  estimate  an  LDj  value  and 
extrapolate  an  LDo.i  value.  LD50  values 
for  phosmet  were  reported  from  the 
pilot  study  as  25.2  and  23.1  mg/kg  for 
males  and  females,  respectively  and 
from  the  main  study  as  23.1  and  24.9 
mg/kg  for  males  and  females, 
respectively.  The  study  was  conducted 
by  the  National  Center  for  Toxicological 
Research  (FDA),  Arkansas.  After 
reviewing  this  information,  Gowan 
made  several  argiunents  why  the 
information  in  the  Haley  study  was 
insufficient  to  support  the  listing  of 
phosmet  as  an  EHS. 

Haley  et  al.  (1975)  conducted  two 
dose  response  experiments,  a  pilot 
study  (100  mice)  and  a  main  study  (660 
mice).  A  linear  regression  was 
developed  from  the  pilot  results.  The 
LDso  and  its  confidence  intervals,  and 
the  slope  of  the  regression  and  its 
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confidence  intervals  are  provided  in  the 
joumd  article.  Using  this  regression, 
doses  for  LD,,  LDj,  LD4,  LDg,  LD,6,  LD32, 
and  LDm  were  taken  from  the  regression 
and  used  in  the  main  study.  The  goal  of 
the  study  was  to  estimate  the  LDi  and 
extrapolate  the  LDo.i-  For  the  pilot  study 
the  actual  doses  and  nrunber  of  animals 
killed  are  not  presented.  The  LDi,  LD,6, 
and  LD50  results  only,  by  sex,  were 
presented  in  a  table  in  Haley  et  al. 
(1975)  as  predicted  doses  from  the  pilot 
study  and  calculated  doses  from  the 
main  study.  The  actual  doses  in  the 
main  study  were  chosen  based  on  the 
results  from  the  pilot  study.  The  log  of 
actual  doses  and  percentage  of  animals 
killed  are  presented  in  a  graph  for  each 
sex,  except  the  value  of  the  LD2  for 
males  which  gave  an  aberrant  response. 

One  of  Gowan's  key  criticisms  of 
Haley  et  cl  (1975)  was  that  no  mortality 
data  was  presented  from  the  pilot 
experiment  and  complete  data  from  the 
main  experiment  is  presented  only  in 
graphical  form.  Because  the  actual  doses 
and  animals  killed  at  each  dose  are  not 
cited,  Gowan  stated  that  the  LD50  residts 
cannot  be  replicated  or  confirmed.  EPA 
agrees  with  Gowan  that  the  lack  of 
tabulated  mortality  data  is  a  serious  flaw 
in  this  experiment.  EPA  attempted  to 
recover  the  actual  mortality  data  from 
the  National  Center  for  Toxicological 
Research,  but  the  NCTR  was  not  able  to 
recover  it.  Gowan  also  raised  other 
issues  regarding  Haley  et  al.  (1975) 
which  included  the  variations  in  main 
study  mortality  response,  lack  of 
information  on  the  use  of  control  data, 
and  other  questions  or  potential 
problems  with  the  study  methodology 
or  design.  The  Agency  addresses  these 
issues  in  detail  in  the  technical 
background  docmnent  supporting  this 
rulemaking. 

5.  Phosmet  Oral  Mouse  Study  (Gowan 
2002) 

Because  of  the  uncertainties 
surrounding  verification  of  results  of  the 
Haley  study,  EPA  proposed  conducting 
a  new  acute  oral  mouse  LD50  study 
using  the  Up-And-Down  Method,  as 
described  in  the  Office  of  Prevention, 
Pesticides  and  Toxic  Substances 
(OPPTS)  new  Harmonized  Test 
Guideline  870.1100  for  Acute  Oral 
Toxicity.  This  guideline  has  been 
adopted  by  the  Federal  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM),  the  Organization  for 
Economic  Coordination  and 
Development  (OECD)  and  EPA's  Science 
Advisory  Panel  (SAP).  EPA's 
participation  in  ICCVAM  is  part  of  the 
Agency's  conunitment  to  support  testing 
that  reduces  the  use  of  animals. 


Before  EPA  initiated  the  new  test, 
Gowan  decided  to  conduct  its  own 
acute  toxicity  study  in  mice.  Based  on 
its  review  of  the  existing  toxicity  data 
and  the  recommended  test  method,  EPA 
provided  Gowan  with  the  recommended 
test  method  and  comments  on  Gowan's 
draft  test  protocol.  EPA  recommended 
that  Gowan  test  at  multiple  dose  levels 
using  the  Up  and  Down  Procedure 
(UDP)  for  acute  oral  toxicity.  (See 
Docket  for  test  method  and  comments 
provided  to  Gowan.) 

Gowan  completed  its  study  of  mouse 
responses  to  acute  oral  exposure  to 
phosmet  in  December  2002.  Their  study 
planned  to  dose  20  female  mice  at  40 
mg/kg,  initially,  with  subsequent  doses 
tested,  if  warranted.  Twenty  female 
mice  were  administered  40  mg/kg  by 
oral  gavage.  After  14  days  observation, 
there  were  no  mortalities.  Because  no 
mortality  occurred  at  40  mg/kg,  Gowan 
saw  no  need  to  conduct  further  tests. 
Thus,  Gowan  conducted  a  single  dose 
study  rather  than  an  LD50  test.  Gowan 
believes  the  test  results  confirm  that  the 
oral  LD50  of  phosmet  exceeds  25  mg/kg 
listing  criterion  and  that  there  is  no 
basis  for  continuing  to  list  phosmet  as 
an  Extremely  Hazardous  Substance. 

The  study  results  have  been  carefully 
reviewed  by  a  cross-agency  ad  hoc 
committee  whose  consensus  was  that 
the  Gowan  study  seemed  to  confirm  the 
oral  mouse  LD50  results  from  most  of  the 
previous  literature  studies,  which 
showed  LD50S  greater  than  EHS  listing 
criterion  of  25  mg/kg.  EPA  believes  that 
the  new  test  results  support  the 
conclusion  that  the  acute  oral  LDso  of 
phosmet  exceeds  25  mg/kg  and  that 
phosmet  should  be  removed  from  the 
EHS  list.  The  Gowan  study  appears  to 
be  sound  and  conducted  properly 
according  to  Good  Laboratory  Practices, 
although  it  is  only  for  a  single  dose.  The 
large  number  of  mice  (20)  tested  at  a 
much  higher  concentration  than  the 
EHS  List  criterion  supports  the 
probability  that  the  acute  oral  mouse 
LD50  is  greater  than  25  mg/kg  .  In 
addition,  Gowan  had  done  a  thorough 
chemical  analysis  of  the  phosmet 
material  that  was  administered  to  the 
animals. 

Normally  EPA  would  not  accept  a 
single  dose  study  for  drawing 
conclusions  about  the  LD50  for  a 
chemical.  However,  the  Agency  believes 
this  study  can  be  used  in  its  analysis 
because  of  existing  data  indicating  the 
approximate  range  of  probable  LD50 
values  and  data  showing  that  phosmet 
has  a  steep  dose-response  ciuve. 
Although  the  new  test  did  not  follow 
new  acute  oral  toxicity  testing 
guidelines,  the  test  results  are  consistent 
with  the  variability  of  individual  animal 


dose  response  seen  in  existing  oral 
mouse  LD50  studies. 

Phosmet  is  an  organophosphate 
pesticide,  with  known  lethal  and  toxic 
himian  health  effects.  However,  after 
careful  consideration  of  all  of  the 
toxicity  data,  EPA  proposes  that 
phosmet  should  be  delisted  from  the 
EHS  list  for  the  following  reasons:  (1) 
The  mouse  oral  LD50  data  that  meet  the 
criteria  from  the  Haley  et  al.  (1975) 
study  have  a  number  of  deficiencies  that 
increase  the  uncertainty  around  the 
results,  such  as  lack  of  tabulated 
mortality  data  for  either  the  pilot  or  the  ■ 
main  study,  lack  of  information  on 
treatment  of  the  control  data,  and 
considerable  variability  in  the  results  at 
the  LD01-LD08  doses,  (2)  the  Haley  LD50 
results  are  right  at  the  limit  of  the  oral 
toxicity  listing  criteria  of  25  mg/kg,  and 
(3)  other  acute  mouse  oral  studies 
(including  Gowan's  December  2002 
study  conducted  using  Good  Laboratory 
Practices)  indicate  the  mouse  oral  LD50 
exceeds  the  25  mg/kg  listing  criteria. 
EPA  solicits  comment  on  the  proposed 
delisting  decision  and  its  rationale,  and 
invites  the  public  to  submit  or  identify 
relevant  peer-reviewed  studies  or  data, 
of  which  the  Agency  may  not  be  aware. 
EPA  invites  submission  of  any  valid  oral 
toxicity  studies  for  phosmet  that  meet 
the  listing  criteria  whith  are  not  already 
been  reviewed  by  EPA.  EPA's  review  of 
all  cunently  available  acute  oral  toxicity 
studies  can  be  found  in  the  February 
2003  Technical  Background  Dociunent: 
Proposed  Rule  to  Delist  Phosmet  from 
the  EHS  List  available  in  the  public 
docket. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
formal  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
proposed  regiUatory  action.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
commimities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
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'another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  previously  ai}proved  the 
information  collection  requirements 
contained  in  the  existing  regulations  40 
CFR  Part  355  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2050-0092,  (EPA  ICR 
No.  1395.04).  Copies  of  the  ICR 
document(s)  may  be  obtained  from 
Susan  Auby,  by  mail  at  U.S. 
Enviroimiental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Cdk  2822),  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460-0001,  by 
email  at  auby.susan@epa.gov,  or  by 
calling  202-566-1672.  A  copy  may  also 
be  downloaded  off  the  internet  at 
http://www.epa.gov/icr  Include  the  ICR 
and  /  or  OMB  nmnber  in  any 
correspondence. 

This  action  does  not  impose  any  new 
information  collection  burden.  This 
proposed  rule  will  relieve  burden  for 
fecilities  that  have  phosmet  on-site. 
Therefore,  we  conclude  that  this 
proposed  action  does  not  impose  any 
new  information  collection  burden, 
rather,  it  would  relieve  the  regulatory 
buitlen  for  those  facilities  that  handled 
phosmet.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respcmd  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or  _ 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  1  Lumber.  The  OMB  control 
numben  for  EPA's  regulations  are  listed 
in  40  CF  J  Part  9  and  48  CFR  Chapter 
15. 

Comn  ents  are  requested  on  the 
changes  included  in  this  proposal.  Send 
commen  ts  on  the  ICR  to  the  Director, 
Collecti(  n  Strategies  Division;  U.S. 
Environ)  nental  Protection  Agency 
(2823);  1 200  Pennsylvania  Avenue. 
NW.,  Wi  shington,  DC  20460-0601;  and 
to  the  Otece  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW..  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspoiidence.  Since  OMB  is  required 
to  make  i  decision  concerning  the  ICR 
between  30  and  60  days  after  November 
12,  2003,  a  comment  to  OMB  is  best 
assured  i  )f  having  its  full  effect  if  OMB 
receives  it  by  December  12,  2003.  The 
final  rul(  >  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Regul  rtory  Flexibility  Act 

The  R(  gulatory  Flexibility  Act  (RFA), 
as  amen#ed  by  the  Small  Business 
Regulataty  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq.. 
generallj  requires  an  agency  to  prepare 
a  regiUat  ary  flexibility  analysis  of  any 
rule  sub  Bct  to  notice  and  comment 
rulemak  ng  requirements  imder  the 
Adminis  trative  Procedure  Act  or  any 
other  sta  tute,  unless  the  agency  certifies 
that  the  tule  will  not  have  a  significant 
economc  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  imall  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  piirposes  of  assessing  the  impact^ 
of  today B  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  fewer  than  1000  or  100 
employe  bs  per  firm  depending  upon  the 
SIC  cod<  the  firm  primarily  is  classified; 
(2)  a  sm!  11  governmental  jurisdiction 
that  is  a  jovemment  of  a  city,  coimty, 
town,  sc  lool  district  or  special  district 
with  a  pi  >pulation  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-p  rofit  enterprise  which  is 
indepeni  lently  owned  and  operated  and 
is  not  do  tninant  in  its  field. 

After  <  onsidering  the  economic 
impacts  bf  today's  proposed  rule  on 
small  ei^ities,  I  hereby  certify  that  this 
proposa  Will  not  have  a  significant 
economi :  impact  on  a  substantial 
number 
whether 


)f  small  entities.  In  determining 
a  rule  has  a  significant 


economi  c  impact  on  a  substantial 


number 
concern 


)f  small  entities,  the  impact  of 
is  any  significant  adverse 


economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities"  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  certify  that  a  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  biurden,  or 
otherwise  has  a  positive  economic  effect 
on  small  entities  subject  to  the  rule. 
This  proposed  rule  woidd  remove 
requirements  for  reporting  and 
emergency  planning  for  small  entities 
with  phosmet  on  site.  We  have  therefore 
concluded  that  today's  proposed  rule 
would  relieve  regulatory  burden  for 
small  entities. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  nde 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establisbes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regiilatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  must  prepare  a  written  analysis, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditiu«s  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promidgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regidatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  imder  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  govenmients, 
enabling  officials  to  have  meaningful 
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and  timely  input  in  the  development  of 
regulatory  proposals,  and  informing, 
educating,  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  residt  in  expenditures  of  $100  . 
million  or  more  for  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  This  is 
because  this  proposed  rule  would 
provide  regulatory  biu-den  relief  and 
does  not  impose  any  additional  costs  to 
any  State,  local,  or  tribal  governments. 
EPA  also  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  imiquely  affect 
small  governments.  In  addition,  as 
discussed  above,  the  private  sector  is 
not  expected  to  incur  costs  exceeding 
$100  million.  Therefore,  today's 
proposed  rule  is  not  subject  to  the 
requirements  of  Sections  202  and  205  of 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposal  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  does  not  impose  any  new 
requirements  on  states  or  other  levels  of 
government.  Instead  it  relieves  LEPCs  of 
the  responsibility  of  developing  and 
maintaining  emergency  plans  for 
facilities  that  handle  and  store  phosmet. 
SERCs  and  LEPCs  will  no  longer  be 
notified  of  releases  of  phosmet  under 
the  requirements  of  EPCRA  Section  304. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
proposal. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 


proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

Executive  Order  13175,  entiUed 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  proposed  rule  does  not  have 
tribal  implications,  as  specified  in 
Executive  Order  13175.  This  proposed 
rule  does  not  impose  any  new 
requirements  on  tribal  officials.  Instead 
it  relieves  them  of  the  responsibility  of 
developing  emergency  plans  for 
facilities  that  handle  and  store  phosmet. 
EPA  does  not  believe  that  tribes  have 
any  significant  number  of  facilities  that 
handle,  store  or  use  phosmet.  Phosmet 
formulations  are  handled  and  stored  by 
farm  chemical  distributors  and  used 
mostly  on  fruit  and  nut  crops.  Today's 
rule  does  not  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments,  nor  would  it  impose 
substantial  direct  compliance  costs  on 
them.  Thus,  Executive  Order  13175  does 
not  apply  to  this  rule. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  trom 
tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Risks  and 
Safety  Risks 

The  Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
apphes  to  any  rule  that  EPA  determines 
(1)  is  "economically  significant"  as 
defined  imder  Executive  Order  12866, 
and  (2)  the  environmental  health  or 
'  safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposal  is  not  subject  to  tB^ 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  hy  this  proposed  rule  present 
a  disproportionate  risk  to  children. 


H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  proposed  rule  reduces  regulatory 
burden.  It  thus  should  not  adversely 
affect  energy  supply,  distribution  or  use. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regidatory 
activities,  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  355 

Envirorunental  Protection,  Air 
pollution  control.  Chemicals,  Chemical 
accident  prevention,  Chemical 
emergency  preparedness,  Community 
emergency  response  plan,  Community 
right-to-know.  Extremely  hazardous 
substances,  Hazardous  substances. 
Reportable  quantity.  Reporting  and 
recordkeeping  requirements.  Superfund, 
Threshold  planning  quantity. 

Dated:  November  4,  2003. 
Marianne  L.  Horinko, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  355  of  tide  40  of  the 
Code  of  Federal  RegiUations  is  proposed 
to  be  amended  as  follows: 

PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11002, 11004,  and 
11048. 
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Appendices  A  and  B — [Amended] 

2.  Appendices  A  and  B  are  amended 
by  removing  the  entry  for  CAS  No.  732- 
11-6  for  the  chemical  name  Phosmet. 
[FR  Doc.  03-28308  Filed  11-10-03;  8:45  am] 
MLUNG  C006  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22, 24,  and  90 

[WT  Docket  Nos.  02-381, 01-14, 0^-202; 
FCC  03-222] 

Facilitating  the  Provision  of  Spectrum- 
Baaed  Services  to  Rural  Areas  and 
Promoting  Opportunities  for  Rural 
Taleplrane  Companies  To  Provide 
Spectrum-Based  Services;  2000 
Biennial  Regulatory  Review  Spectrum 
Aggregation  Umits  for  Commercial 
Mobile  Radio  Services;  and  Increasing 
Flexibliity  To  Promote  Access  to  and 
the  Efficient  and  intensive  Use  of 
Spectrum  and  tlie  Widespread 
Deployment  of  Wireless  Services,  and 
To  Facilltata  Capital  Formation 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  examines 
ways  of  amending  spectrum  regulations 
and  policies  in  order  to  promote  the 
rapid  and  efficient  deployment  of' 
quality  spectnmi-based  services  in  rural 
areas. 

DATES:  Submit  comments  on  or  before 
December  29,  2003.  Submit  reply 
comments  on  or  before  January  26, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  McGinniSj  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0317,  or  via  the  Internet  at 
Nicole.Mcginnis@fcc.gov.  For  additional 
information  concerning  the  information 
collections  contained  in  this  document, 
contact  Judith-B.  Herman  at  (202)  418- 
0214,  or  via  the  Internet  at  Judith.B- 
Hennan@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal. 
Communications  Commission's  Notice 
of  Proposed  Rulemaking  {NPRM),  FCC 
03-222,  adopted  September  10,  2003, 
and  released  October  6,  2003.  The  full 
text  of  this  dociunent  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  445  12th  Street, 
SW.,  Washington,  DC  20554.  the 
complete  text  may  be  piuchased  from 
the  FCC's  copy  contractor,  Qualex 


International,  445  12th  Street,  SW., 
Room  qy-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www  .fcc.gov.  Alternative  formats  are 
availabl  3  to  persons  with  disabilities  by 
contactiag  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
Brian  .hmllin@fcc.gov. 

Synops  s  of  the  NPRM 

I.  Intro<  uction  and  Overview 

1.  In  t  lis  Notice  of  Proposed 
Rulema  dng  [NPRM),  we  continue  to 
examini  ways  to  promote  the  rapid  and 
efficient  deplojmient  of  quality 
spectru»i-based  services  in  rural  areas. 
We  bull  i  upon  the  record  developed  in 
respons ;  to  our  Notice  of  Inquiry,  in 
which  V  e  sought  comment  on  how  we 
could  niodify  our  policies  to  further 
encourage  the  provision  of  wireless 
services  in  rural  areas.  See  Facilitating 
the  Proyision  of  Spectnun-Based 
Service  to  Rural  Areas  and  Promoting 
Opporti  Bities  for  Rural  Telephone 
Compai  ies  to  Provide  Spectrum-Based 
Service! ,  WT  Docket  No.  02-381,  Notice 
oflnquSry,  68  FR  723  (January  7,  2003) 
(Rural  NOI).  We  also  draw  upon  the 
finding^  and  recommendations  of  the 
Spectrum  Policy  Task  Force. 

2.  The  Commission's  primary  mission 
is  the  promotion  of  "communication  by 
wire  and  radio  so  as  to  make  available, 
so  far  at  possible,  to  all  the  people  of  the 
United  ',  States,  without  discrimination 
on  the  t  asis  of  race,  color,  religion, 
nationa  origin,  or  sex,  a  rapid,  efficient. 
Nation-'  vide,  and  world-wide  wire  and 
radio  cc  mmunication  service." 
Further  nore,  for  auctionable  services, 
the  Con  mission  is  required  to  promote 
various  objectives  in  designing  a  system 
of  comp  etitive  bidding,  including  the 
develop  ment  emd  rapid  deplo3anent  of 
new  tec  inologies,  products,  and 
services  for  the  benefit  of  the  public, 
"includ  ng  those  residing  in  rural 
areas,"  ;  ind  "the  efficient  and  intensive 
use  of  s  jectrum."  Under  section  706  of 
the  Con  munications  Act,  the  « 
Commij  sion  is  also  directed  to 
"encou]  age  the  provision  of  new 
technol  jgies  and  services  to  the  public." 
Consist!  snt  with  these  statutory 
mandat  is,  the  Commission's  spectrum 
policy  J  oals  generally  have  been  to 
facilitate  efficient  use,  competition,  and 
rapid,  v  idespread  service  consistent 
with  th(  I  goals  of  the  Commimications 
Act. 

3.  On  a  national  scale,  the  deployment 
of  wire]  3ss  mobile  services  has  been  a 
huge  su  :cess,  resulting  in  increased 
compet  tion  and  services  overall.  We 
believe  that  a  number  of  measures  that 
the  Con  imission  has  already  adopted 
have  CO  itributed  to  this  successful 


deployment  of  wireless  service. 
Recently,  the  Commission  took  steps  to 
facilitate  spectrum  leasing  in  secondary 
markets,  building  upon  existing, 
flexible,  market-based  policy  efforts  to 
encourage  more  efficient  use  of 
spectrum.  The  Commission  did  so  with 
the  belief  ^hat  secondary  markets  would 
also  facilitate  investment  in  rural  areas. 

4.  We  recognize  the  inherent 
economic  challenges  of  providing 
telecommunications  services  in  sparsely 
populated,  expansive  rural  areas.  We 
note  that  the  Federal-State  Joint  Board 
has  solicited  comment  on  issues  relating 
to  the  eligibility  of  wireless  carriers  to 
receive  universal  service  support. 
Further,  the  Wireless 
Telecommunications  Bureau  and  the 
U.S.  Department  of  Agriculture's  Riural 
Utilities  Service  (RUS)  have  recently 
initiated  a  "Federal  Rural  Wireless 
Outreach  Initiative"  that  seeks  to 
harmonize  the  agencies'  policies 
regarding  rural  wireless  deployment  and 
highlight  the  RUS  loan  programs 
available  to  wireless  companies  that 
serve  rural  communities.  At  present, 
programs  are  available  to  support  the 
provision  of  spectrum-based  services  in 
rural  areas. 

5.  We  believe  that  nu-al  as  well  as 
urban  consumers  and  businesses  have 
benefited  fit>m  our  market-oriented 
policies  that  promote  facilities-based 
competition  for  telecommunications 
services.  The  Coinmission  recently 
found  that  there  is  effective  competition 
in  the  CMRS  marketplace  as  a  whole, 
including  in  rural  areas.  The 
Commission's  policy  to  let  market  forces 
determine  the  number  of  firms  operating 
in  a  given  geographic  area,  subject  to 
limits  on  spectrum  availability  and 
aggregation,  recognizes  this  fact,  and 
allows  firms  to  operate  at  a  competitive 
and  efficient  scale  of  operation.  The 
Commission  recognizes  that,  as  a  result 
of  varjang  technical  and  demographic 
characteristics,  the  economics  of 
providing  service  can  be  significantly 
different  in  rural  areas  as  compared  to 
urban  areas.  Our  proposals  attempt  to 
acknowledge  that  market  characteristics, 
especially  demographics,  will  affect  the 
optimal  market  structure. 

6.  Furthermore,  there  may  well  be  a 
public  interest  in  policies  that 
encourage  potential  users  to  become 
mobile  subscribers  due  to  the  network 
externalities  that  would  result.  In  short, 
network  externalities  occur  when 
adding  a  user  to  a  communications 
network  increases  the  value  of  the      -< 
network  for  existing  users  who  wish  to 
communicate  with  that  new  user.  For 
this  reason,  it  is  an  especially  important 
Commission  goal  to  facilitate  access  to 
service  broadly,  not  just  in  urban 
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markets  but  also  in  rural  areas,  to  enable 
Americans  who  travel,  reside  or  conduct 
business  throughout  the  country  to 
communicate  effectively  for  the  benefit 
of  the  general  public  interest. 

7.  The  NPRM  focuses  upon  the 
following  issues:  (1)  Determining  an 
appropriate  definition  of  what 
constitutes  a  "rural"  area  for  purposes 
of  oiu-  policies  and  requirements:  (2) 
creating  mechanisms  for  access  to 
"imused"  spectriun;  (3)  relaxing 
performance  requirements  to  remove 
disincentives  to  serve  rural  areas  and  to 
allow  all  geographic  area  licensees  to 
satisfy  construction  requirements  by 
providing  "substantial  service"  in  their 
initial  license  term:  (4)  determining 
whether  geographic  area  licensees 
should  be  required  to  provide  coverage 
to  increased  portions  of  their  licensed 
areas  after  their  initial  license  term;  (5) 
amending  our  regulations  to  permit 
increased  power  limits  in  rural  areas  for 
both  licensed  services  and  unlicensed 
services;  (6)  evaluating  the  appropriate 
size  of  licensing  areas  for  geographic 
area  licenses:  (7)  determining  what,  if 
any,  regulatory  or  policy  changes  should 
be  made  to  complement  the  RUS 
program  for  low  interest  loans  for 
deployment  of  broadband  services;  (8) 
considering  whether  we  could  enhance 
access  to  capital  by  permitting  the  grant 
of  conditional  security  interests  in 
spectrum  licenses  to  RUS:  (9) 
considering  whether  we  should  modify 
application  of  the  cellular  cross-interest 
rule  in  Rural  Service  Areas  (RSAs)  with 
greater  than  three  competitors;  (10) 
establishing  a  clear,  predictable  policy 
on  infrastructure  sharing;  and  (11) 
updating  and  refining  our  rules 
governing  the  Rural  Radiotelephone 
Service  (RRS)  and  Basic  Exchange 
Telephone  Radio  Systems  (BETRS). 

n.  Notice  of  Proposed  Rulemaking  on 
Increasing  Flexibility  and  the' 
Deployment  of  Spectrum-Based 
Services  in  Rural  Areas 

A.  Definition  of  "Rural" 

8.  As  an  initial  matter,  we  seek 
comment  on  an  appropriate  definition 
of  a  "rural  area"  for  use  in  conjunction 
with  each  of  the  policies  addressed  in 
this  proceeding.  Furthermore,  given  the 
various  definitions  of  "rural"  that 
already  have  been  utilized,  we  believe 
that  some  clarification  of  the  term  is 
necessary.  Although  sections  309(j)(3) 
and  309(j)(4)  of  the  Commimications 
Act  direct  the  Commission  to  promote 
the  development  and  deployment  erf 
spectrum-based  services  to  "rural 
areas,"  the  Communications  Act  does 
not  define  "rural  areas,"  nor  has  the 
Commission  adopted  a  specific 


definition  of  "rural  areas"  for  purposes 
of  implementing  section  309(j).  In  the 
Seventh  and  Eighth  Competition 
Reports.  17  FCC  Red  12985  (2002)  and 
18  FCC  Red  14783  (2003),  the 
Commission  used  three  different  proxy 
definitions  of  "rural"  for  piuposes  of 
analyzing  the  average  number  of  mobile 
telephony  competitors  in  rural  versus 
non-rural  counties.  The  Commission 
compared  the  number  of  competitors  in: 

(1)  RSA  counties  versus  MSA  counties; 

(2)  non-nodal  Economic  Area  (EA) 
counties  versus  nodal  EA  coimties;  and 

(3)  counties  with  population  densities 
below  100  persons  per  square  mile 
versus  those  with  population  densities 
above  100  persons  per  square  mile.  In 
connection  with  administering 
universal  service  support  programs  for 
schools,  libraries,  and  rural  health  care 
providers,  the  Commission  defines 
"nu-al  area"  as  any  county  outside  of  an 
MSA  (with  some  exceptions).  Moreover, 
the  federal  government  has  multiple 
ways  of  defining  "rural,"  reflecting  the 
multiple  purposes  for  which  the 
definitions  are  used.  The  Commission 
has  used  RSAs  as  a  prdxy  for  "rural"  in 
certain  instances.  In  administering  its 
financial  assistance  program  for 
broadband  access  to  rural  areas,  RUS 
defines  "rural"  as  any  place  that  is  not 
located  within  jm  MSA  and  that  has  no 
more  than  20,000  inhabitants  (based 
upon  the  most  recently  available  Census 
data).  The  Economic  Research  Service  of 
the  USDA,  in  conjunction  with  others, 
developed  a  definition  of  "rural"  based 
on  a  set  of  metrics  that  delineates  each 
census  tract  as  being  either  rural  or 
urban.  By  contrast,  the  Census  Bureau 
established  a  different  metric  for 
defining  "rural"  areas  diuing  its  2000 
census.  Although  there  are  many 
definitions  of  "rural"  used  by  the 
federal  government,  we  have  developed 
a  record  in  response  to  our  RiiraJ  NOI 
proceeding  that  provides  some  guidance 
with  respect  to  an  appropriate  definition 
of  "rural  area." 

9.  Based  upon  the  record  developed 
in  the  Rural  NOI  proceeding,  as  well  as 
certain  definitions  used  by  ihe 
Commission  and  by  other  federal 
agencies  as  proxies  for  "rural,"  we  have 
identified  and  seek  comment  on  the 
following  potential  definitions  of  "rural 
area,"  or  some  combination  of  elements 
combined  in  these  potential  definitions: 

(1)  Counties  with  a  population  density 
of  100  persons  or  fewer  per  square  mile; 

(2)  RSAs;  (3)  non-nodal  counties  within 
an  EA;  (4)  the  definition  for  "rural" 
used  by  the  RUS  for  its  broadband 
program;  (5)  the  definition  for  "rural 
area"  used  by  the  Commission  in 
connection  with  universal  service 


support  for  schools,  libraries,  and  rural 
health  care  providers;  (6)  the  definition 
of  "rural"  based  on  census  tracts  as 
outlined  by  the  Economic  Research 
Service  of  the  USDA;  (7)  the  Census 
Biueau  definition  of  "rural"  coimties; 
and  (8)  any  census  tract  that  is  not 
within  ten  miles  of  any  incorporated  or 
census-designated  place  containing 
more  than  2,500  people,  and  is  not 
within  a  county  or  county  equivalent 
which  has  an  overall  population  density 
of  more  than  500  persons  per  square 
mile  of  land.  In  the  event  that 
commenters  disagree  with  these 
potential  definitions,  we  ask 
commenters  to  provide  alternative 
definitions  of  "rural."  Commenters  that 
believe  that  none  of  these  potential 
definitions  are  workable  or  feasible 
should  identify  specific  factors  that  the 
Commission  should  consider  when 
determining  whether  an  area  is  a  "rural 
area,"  such  as  population  density. 
Census  rankings,  or  other  criteria. 
Finally,  we  seek  comment  on  whether 
we  should  adopt  different  definitions  of 
what  constitutes  a  "rural  area" 
depending  upon  the  policy  initiative  for 
which  the  definition  is  used,  as  set  out 
in  this  proceeding. 

B.  Improved  Access  to  Unused 
Spectrum 

1.  Backgroimd 

10.  The  Commission  has  promoted 
access  to  and  efficient  use  of  spectnun 
through  a  variety  of  means  that  may 
foster  the  rapid  and  efiident 
deployment  of  wireless  services  in  rural 
areas.  Applied  to  licensed  spectrum, 
these  approaches  may  be  viewed  as 
existing  along  a  continuum,  with 
voluntary,  market-based  mechanisms  at 
one  end,  regulatory  incentives  and  other 
approaches  in  the  middle,  and 
regulatory  mandates  and  enforcement 
mechanisms  at  the  other  end.  More 
specifically,  the  means  by  which  the 
Commission  may  promote  access  to  and 
use  of  spectrum  range  ft'om  allowing 
voluntary  arrangements  that  move 
spectrum  and  licenses  between  users  to 
establishing  regulatory  mechanisms  by 
which  the  Commission  reclaims  and  re- 
licenses  unused  spectnun. 

11.  In  many  spectrum-based  services, 
the  Commission  has  established  rules  by 
which  it  reclaims  unused  spectrum  and 
makes  it  available  to  other  parties.  This 
process  for  reclaiming  unused  licensed 
spectrum  differs  across  services.  For 
example,  with  site-based  private  land 
mobile  radio  services,  licensees 
generally  are  given  one  year  to  construct 
particular  sites.  A  licensee  with  an 
unconstructed  site  after  one  year  loses 
its  authorizati(»  to  operate  at  that  site. 
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and-other  parties  subsequently  may 
request  a  license  to  operate  in  that 
unused  spectrum.  In  the  geographically- 
based  cellular  service,  initial  licensees 
are  given  five  years  to  construct 
facilities  and  begin  providing  service 
within  a  geographic  service  area.  At  the 
end  of  the  initial  five-year  period,  the 
licensee  is  allowed  to  keep  those 
portions  of  its  licensed  area  in  which  it 
has  constructed,  while  the 
unconstructed  portions  of  the  market 
become  available  for  licensing  to  other 
parties  via  the  cellular  "unserved  area" 
licensing  process.  We  refer  to  this 
standard  as  a  "keep  what  you  use" 
approach. 

12.  Other  geographically  licensed 
services,  in  contrast,  face  notably 
different  construction  benchmarks  and 
means  by  which  unused  spectrum  may 
be  reclaimed  and  re-licensed  by  the 
Commission.  For  example,  PCS 
hcensees  must  meet  five-  and  ten-year 
benchmarks  that  mandate  coverage  of  a 
certain  percentage  of  the  population  of 
their  licensed  areas,  or  where  . 
applicable,  make  a^showing  of 
substantial  service.  Failure  to  meet  these 
benchmarks  results  in  automatic 
cancellation  or  non-renewal  of  the 
entire  license,  including  the  rights  to 
operate  from  any  facilities  already 
constructed  under  the  authorization. 

^Moreover,  for  many  services,  if  the 
licensee  loses  its  authorization  for 
failing  to  meet  the  coverage 
requirements,  it  is  often  ineligible  to 
reapply  for  that  authorization.  However, 
once  these  benchmarks  are  achieved, 
licensees  are  generally  afforded 
exclusive  rights  and  a  renewal 
expectancy  for  the  entire  area  and  band 
under  the  license  regardless  of  whether 
service  is  being  provided  in  all  parts  of 
the  area  or  over  all  of  the  spectnmi." 
Because  licensees  that  failto  comply 
with  this  coverage  requirement  lose 
their  entire  license,  we  refer  to  this 
standard  of  termination  or  forfeitiire  as 
the  "complete  forfeiture"  approach. 
Among  the  advantages  of  this  model, 
since  licensees  do  not  have  to  cover 
their  entire  geographic  license  areas  or 
use  all  of  their  licensed  spectrum 
capacity,  there  is  a  greater  incentive  for 
licensees  to  build  out  those  areas  that 
will  ensure  their  economic  viability  as 
providers.  Among  the  disadvantages  is 
the  potentially  lower  likelihood  that 
rural  and  less-populous  afeas  will  be 
served  by  the  licensee,  because  there 
may  be  an  incentive  for  construction  to 
focus  first  on  populous  areas  and  little 
corresponding  incentive  for  licensees  to 
construct  in  rural  areas. 

13.  In  addition,  there  are  other 
approaches  the  Commission  may  use  to 
transition  spectrum  to  higher-valued 


uses.  Fo :  example,  as  the  Spectrum 
Policy  T  ask  Force  observed,  the 
Commis  sion  could  create  expanded 
"overlaj  "  rights  to  licensed  spectrum, 
whereb}  usage  rights  are  given  to  new 
licensee  >.  To  address  issues  related  to 
the  incu  nbent  licensees  in  these  bands, 
the  Com  mission  could  adopt  various 
policies,  including  mandatory 
relocatic  n  of  incumbents  to  other  bands, 
grandfat  lering  incumbents  in  the 
existing  land,  or  providing  incentives 
for  band  clearing.  Overlays  with 
relocatic  n  of  incumbents  were  used  in 
broadba  id  PCS,  while  grandfathering  of 
incimib(  nts  was  used  in  services  such 
as  pagin ;  and  SMR.  Among  the 
advanta  les  of  this  approach,  overlays 
may  be  :  aore  flexible  and,  in  some 
cases,  le  ss  burdensome  on  incumbents. 
Among  he  disadvantages  of  this 
approac  i  are  potential  incumbent  hold- 
out prot  lems,  lengthy  periods  for 
incumb*  nt  relocation,  and  the  expense 
of  addit:  onal  auctions.  Because  the 
"keep  w  lat  you  use,"  "complete 
forfeitur  i,"  and  other  approaches  such 
as  over!)  ys  may  not  be  effective  tools  to 
ensure  p  rompt  delivery  of  service  to 
rural  an  I  imderserved  areas,  we  explore 
below  a^emative  methods  to  facilitate 
access  t6  and  use  of  spectrum  in  these 
markets 

2.  Discu  ;sion 

a.  What  Constitutes  "Use"  of  Spectrum 

14.  As  the  Commission  attempts  to 
increase  efficient  access  to  and  use  of 
spectnu  1,  and  as  it  subsequently 
establisl  les  policies  for  access  to  unused 
spectrui  1,  we  must  provide  a  clear 
definitit  n  of  "use"  for  all  parties 
affected  by  these  rules.  That  is,  licensees 
that  con  struct  or  lease  their  spectrum 
must  un  derstand  how  this  use  is 
constru<  d  in  terms  of  construction 
requireijients,  re-licensing,  and  other 
policiesjthat  may  affect  them  so  that 
they  wi]  i  know  what  rights  licensees 
will  reta  in  in  the  event  they  do  not 
"use"  til  eir  spectrum,  however  we 
define  i1 .  We  seek  comment  on  how  to 
define  "  use"  in  order  to  effectively 
promote  access  to  and  use  of  spectrum 
in  rural  ireas.  We  also  inquire  how  to 
define  t]  lis  term  in  a  flexible  manner  so 
as  to  rec  agnize  the  many  ways  in  which 
licensee  5  provide  service,  or  allow  other 
parties  1 3  provide  service,  with  their 
licensee  spectrimi.  Under  our  ciurent 
rules  foi  many  service  bands,  "use"  is 
defined  to  reflect  construction  and 
operatiop  of  specified  facilities  by  the 
licenseet  We  seek  comment  on  whether 
this  is  t]  e  appropriate  baseline  standard 
for  detei  mining  use  and,  if  not,  what 
this  star  dard  or  other  "performance" 
criteria  i  thould  be. 


15.  We  recognize  that  leasing  via 
secondary  markets  may  require  viewing 
the  concept  of  use  from  a  different 
perspective.  That  is,  under  a  negotiated 
spectrum  leasing  arrangement,  a 
licensee  assigns  a  usage  right  to  a  third 
party.  We  propose  that  spectrum  in 
rural  areas  that  is  leased  by  a  licensee, 
and  for  which  the  lessee  meets  the 
performance  requirements  that  are 
applicable  to  the  licensee,  should  be 
construed  as  "used"  for  the  purposes  of 
this  proceeding  and  any  other 
performance  criteria  we  adopt.  We  note 
that  merely  leasing  spectrum,  where  the 
lessee  does  not  fully  meet  the  lessors' 
performance  requirements,  would  not 
be  considered  "use"  under  this 
proposal.  We  seek  comment  on  this 
approach  and  other  ways  we  could 
better  tailor  or  expand  the  concept  of 
"use"  to  encourage  service  by  licensees 
or  lessees  in  rural  and  underserved 
areas.  Finally,  should  our  definition  of 
"use"  be  in  any  way  limited  as  it 
applies  to  leasing? 

16.  Under  one  approach  to  defining 
construction,  the  Commission  would 
rely  on  the  filings  of  wireless  providers, 
perhaps  with  certain  reporting  criteria. 
This  approach  is  based  on  the 
presiunption  that  Mdreless  providers  are 
in  the  best  position  to  determine  the 
meaning  of  "built"  for  their  particular 
technology  and  application.  Moreover, 
such  an  approach  is  consistent  with 
recent  Commission  precedent  and 
trends.  With  broadband  PCS  licensees, 
for  example,  the  Commission  did  not 
attempt  to  specify  a  particular  signal 
level,  but  instead  required  licensees  to 
provide  a  signal  level  "sufficient  to 
provide  adequate  service"  to  one-third 
of  the  population  in  the  market  within 
five  years,  and  to  two-thirds  within  ten 
years.  In  appljdng  this  approach  to 
measuring  construction,  Uie 
Commission  could  provide  guidance 
regarding  what  tjrpe  of  range  would  be 
acceptable  and  how  this  might  vary 
from  service  to  service.  Alternatively, 
we  could  decline  to  provide  direction 
and  simply  monitor  the  various  means 
by  which  licensees  report  their 
construction. 

1 7.  We  recognize  that  the  approach 
described  above,  however,  may  present 
certain  risks,  particularly  in  the  event 
that  a  licensee  claims  that  it  is  satisfying 
the  more  flexible  "substantial  service" 
standard,  instead  of  satisfying  a  concrete 
coverage  benchmark.  The  Commission 
may  not  have  sufficient  resources  to 
verify  that  the  many  different  uses  of 
nu-al  spectrum  likely  to  emerge  will 
actually  serve  the  goals  of  our  build  out 
requirements.  Additionally,  we  note 
that  this  approach  might  present  some 
risk  for  the  licensee.  For  example,  were 
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it  able  to  do  so.  the  Commission  coiild 
determine,  upon  receiving  an  assertion 
of  compliance  by  a  licensee,  that  the 
indicated  build  out  is  insufficient  and 
that  the  licensee  must  do  more  in  order 
to  satisfy  its  construction  requirements. 
This  would  require  additional 
construction  and  investments  not 
planned  for  by  the  licensee,  which 
ultimately  could  prove  more  expensive 
to  comply  with  than  if  they  had  been 
planned  for  and  completed  with  the 
original  build  out.  We  therefore  seek 
comment  regarding  whether  the 
Commission  should  establish  a  baseline 
above  which  a  licensee  must  reach  in 
order  to  minimaUy  comply  with  oiu- 
substantial  service  requirements.  We 
seek  comment  on  whether  this  baseline 
should  be  determined  in  terms  of  signal 
strength  or  using  some  other  metric. 
18.  We  also  seek  comment  on  two 
other  approaches  for  determining 
whether  spectrum  is  being  used  in 
accordance  with  construction 
requirements  or  for  purposes  of  finding 
available  spectrum  in  rural  areas.  First, 
the  Commission  has  developed  rules 
defining  protected  service  areas  for  site- 
based  inciunbents,  such  as  220  MHz, 
800  MHz  SMR,  and  paging  licensees. 
We  seek  comment  on  how  we  should 
address  these  and  other  differences  in 
estimating  coverage  in  rural  areas.  In 
light  of  the  fact  that  our  rules  defining 
protected  service  areas  vary  by  service, 
we  ask  commenters  whether  we  should 
harmonize  these  regulations  across 
services  and  estabhsh  a  data  base  of 
available  "white  space"  in  rural  areas. 
Second,  we  seek  comment  on  expanding 
the  use  of  spectrum  "audits"  and  on 
exploring  the  means  and  methodologies 
for  making  in  situ  measurements  of 
signal  strength  in  selected  rural  areas  to 
maintain  an  "inventory"  of  available 
spectrum  resources.  We  inquire  as  to 
whether  expanded  use  of  such  audits 
would  help  identify  imused  spectrum  in 
rural  areas  so  as  to  ultimately  make 
more  spectrum,  and  thus  more  service, 
available  in  these  markets.  We  also 
inquire  as  to  what  may  be  an 
appropriate  way  to  test  whether  a 
spectnun  inventory  is  feasible.  Should 
we  limit  such  an  inventory  to  the  most 
rural  or  \mderserved  areas?  We  believe 
markets  in  Alaska,  Appalachia,  and  the 
Mississippi  Delta  may  be  particularly 
appropriate,  and  we  inquire  as  to 
whether  commenters  recommend  these 
or  other  areas. 

b.  Re-licensing  vs.  Market-Based 
Mechanisms 

19.  As  described  above,  the 
Commission  practices  re-licensing  in 
several  different  forms,  both  in  terms  of 
the  conditions  imder  which  licensed 


spectrum  is  returned  to  the 
Commission,  and  in  terms  of  how  that 
spectnun  subsequently  is  made 
available  to  other  users.  Generally, 
licensed  spectrum  may  return  to  the 
Commission  due  to  non-use  under  a 
,  "complete  forfeiture"  standard,  as 
applied  to  PCS  licensees,  or  under  a 
"keep  what  you  use"  standard,  as 
applied  to  cellular  licensees.  Once  this 
spectrum  is  reclaimed,  the  Commission 
may  then  re-license  via  competitive 
bidding,  as  with  PCS  licenses,  or  it  may 
use  a  non-auction  mechanism  such  as 
the  cellular  unserved  area  re-licensing 
rule.    . 

20.  We  seek  comment  on  when,  and 
under  what  circiunstances,  the 
Commission  should  use  re-licensing  as 
a  means  to  increase  access  to  spectrum, 
and  thus  service,  especially  in  rural 
areas.  We  do  not  propose  to  change  the 
current  re-licensing  rules  for  any  current 
wireless  service.  Rather,  we  inquire  as 
to  whether  we  should  apply  one  of  the 
current  rules,  or  some  other  rule,  to 
future  spectrum  allocations.  We  also 
inquire  as  to  whether  we  should  apply 

a  new  standard  to  spectrum  that  has 
been  returned,  under  the  current  rules, 
to  the  Commission  for  re-licensing  at  the 
end  of  a  licensee's  second  term. 

21.  In  the  event  of  spectrum  re- 
licensing,  we  seek  comment  on  whether 
there  are  particular  construction 
standards,  such  as  "complete  forfeiture" 
or  "keep  what  you  use,"  that  are  most 
effective  in  promoting  access  and 
service,  especially  in  nu-al  areas.  In 
particular,  we  seek  comment  on 
whether  a  "keep  what  you  use" 
standard  based  on  the  cellular  unserved 
area  model  is  most  appropriate  to 
advance  our  goal  of  promoting  rural 
service,  should  we  decide  to  extend  this 
approach  to  additional  services.  Fiulher, 
how  might  the  "keep  what  you  use" 
approach  work  in  tandem  with  the 
substantial  service  safe  harbor  that  we 
propose  below? 

22.  As  described  above,  in  the  cellular 
service,  after  the  initial  five-year  period, 
there  is  an  unserved  area  licensing 
process  whereby  unconstructed  portions 
of  a  market.become  available  to  other 
parties.  In  a  Petition  for  Reconsideration 
filed  in  WT  Docket  01-108,  Dobson 
proposed  that  licensees  should  be 
permitted  to  extend  into  unserved  areas 
of  less  than  50  square  miles  operating 
on  a  secondary  non-interference  basis  to 
any  licensee  that  might  be  authorized  to 
cover  the  area  in  the  futiue.  While  we 
intend  to  address  Dobson's  petition  in 
the  context  of  that  proceeding,  we  seek 
comment  on  whether  there  are  other 
changes  to  the  cellular  unserved  area 
rules  that  could  promote  service  in  rural 
areas.  We  also  seek  comment  on 


whether,  for  purposes  of  defining  use. 
the  most  appropriate  approach  would  be 
based  on  the  PCS  model  (j.e.,  allowing 
providers  to  define  construction  based 
on  their  particular  technology  and 
application).  We  note  that  the  approach 
with  the  PCS  model  is  technology 
neutral,  yet  it  requires  a  sufficiently 
strong  signal  to  produce  a  reasonable 
level  of  service. 

23.  In  addition,  we  seek  comment  on 
the  relative  merits  of  re-licensing  as 
compared  to  secondary  markets.  Are 
there  particular  circumstances  or  factors 
that  we  should  consider  in  deciding  to 
use  one  approach  or  the  other?  We 
recognize  that  re-Ucensing  is  a  more 
regulatory  approach,  and  we  therefore 
inquire  as  to  whether  we  should  limit 
its  application.  What  market  conditions 
or  other  measures  should  we  consider  in 
determining  whether  to  apply  re- 
licensing  to  a  particular  service  or  in  a 
particular  market?  Is  this  approach  more 
appropriate  for  rural  markets,  and  if  so, 
why? 

24.  Finally,  we  note  that  while  the 
Spectrum  Policy  Task  Force 
recommended  that  the  Commission 
focus  on  secondary  markets  as  the 
primary  means  to  increase  access  to 
spectrum,  it  also  recommended  that, 
after  there  has  been  sufficient  time  to 
consider  the  effectiveness  of  this 
approach,  the  Commission  also  consider 
alternative  mechanisms  such  as 
government-defined  easements.  We  seek 
comment  on  whether  now  is  an 
appropriate  time  to  consider  the  use  of 
spectrum  easements  for  new  licenses. 

C.  Performance  Requirements 

25.  Subsequent  to  the  enactment  of 
section  309(j),  the  Commission  initiated 
the  Competitive  Bidding  proceeding, 
which,  among  other  things,  addressed 
how  the  Commission  intended  to 
implement  the  statutory  mandate  for 
"performance  requirements"  for 
licenses  awarded  through  competitive 
bidding.  See  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding,  PP  Docket  No.  93- 
253,  Notice  of  Proposed  Rulemaking,  58 
FR  53489  (October  15, 1993).  Depending 
upon  the  service,  the  Commission's 
construction  benchmarks  may  require 
coverage  of  a  certain  percentage  of  the 
licensed  area's  population  or  coverage 
of  a  certain  percentage  of  the  ficensed 
area's  geographic  area.  For  many 
services,  the  Commission  has  adopted  a 
flexible  "substantial  service" 
construction  standard  that  allows 
licensees  that  are  providing  a  beneficial 
use  of  the  spectrum  to  retain  their 
authorizations.  While  the  definition  of 
"substantial  service"  is  generally 
consistent  among  wireless  services,  the 
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factors  that  the  Commission  will 
consider  when  determining  if  a  licensee 
has  met  the  standard  vary  among 
services.  Substantial  service  generally 
means  service  that  is  sound,  favorable, 
and  substantially  above  a  level  of 
mediocre  service  that  would  barely 
warrant  renewal. 

1.  Substantial  Service  Construction 
Benchmarks 

a.  Background 

26.  As  we  have  explained,  the 
Commission  has  taken  a  market- 
oriented  approach  to  spectrum  policy 
that,  where  possible,  has  allowed 
economic  forces  to  determine  build-out 
of  wireless  facilities  and  the  provision 
of  wirelessservices.  The Conmiission 
has  shifted  towards  providing  licensees 
increased  flexibility  to  tailor  use  of  their 
spectrum  to  unique  business  plans  and 
needs.  This  increased  flexibility  is 
evident  in  our  adoption  of  the 
"substantial  service"  benchmark  for 
many  of  oiu-  services.  In  more  recently 
adopted  rules  for  wireless  services,  the 
Commission-established  the  substantial 
service  standard  as  the  only 
construction  requirement.  In  addition, 
for  licensees  subject  only  to  the 
substantial  service  requirement,  the 
Commission  often  has  included  "safe 
harbors,"  i.e.,  examples  of  how  a 
licensee  would  meet  the  substantial 
service  standard. 

b.  Discussion 

27.  As  a  general  matter,  we  believe 
that  our  current  performance 
requirements,  in  combination  with 
economic  incentives  and  the  licensing 
of  midtiple  competitors,  have  served  to 
promote  significant  build  out. 
Nevertheless,  we  believe  that  ciurent 
geographic  area.licensees  without  a 
"substantial  service"  option  or  a  rural- 
specific  construction  requirement  may 
be  unduly  constrained  and  may  lack 
sufficiently  flexibility  to  provide  service 
to  rural  areas  or  to  offer  niche  services. 
Moreover,  given  the  unique 
characteristics  and  considerations 
inherent  in  constructing  within  rural 
areas,  we  believe  that  a  construction 
standard  that  is  based  upon  coverage  of 
a  requisite  percentage  of  an  area's 
population  may  be  an  inappropriate 
measure  of  levels  of  rural  construction. 
Accordingly,  while  we  intend  to  keep 
oiir  current  construction  requirements, 
as  they  are  set  forth  in  our  service- 
specific  rule  sections,  we  propose  to 
adopt  a  "substantial  service"  alternative 
for  all  wireless  services  that  are  licensed 
on  a  geographic  area  basis  and  that  are 
subject  to  construction  requirements. 
This  proposal  therefore  woidd  affect  the 


foUowin  I  licensees:  30  MHz  broadband 
PCS  lice  isees;  800  MHz  SMR  licensees 
(blocks  i  L,  B,  and  C  only);  certain  220 
MHz  lic(  nsees;  LMS  licensees;  MDS/ 
ITFS  lic(  insees;  and  700  MHz  public 
safety  li(  ensees.  U  we  adopt  our         "^ 
propose(  I  modification  of  oiu-  build-out 
rules,  thi  !se  licensees  would  have  the 
flexibilil  y  to  comply  with  existing 
service-s  pecific  benchmarks  or  to  satisfy 
the  subs  antial  service  benchmark,  at 
their  opl  ion. 

28.  W( !  are  concerned  that  current 
populati  3n-or  geographic  area-specific 
benchmi  rks  may  impinge  upon 
licenseei  i'  abilities  to  serve  niche  or  less 
populate  d  areas,  and  may 

unintenl  ionally  discourage  construction 
in  nual  i  ireas.  Particularly  in  the  case  of 
a  populs  don-based  construction 
requiren  ent,  a  licensee  has  both  an 
economi  c  and  practical  incentive  to 
achieve  :ompliance  with  the 
requiren  ent  by  providing  service  only 
to  the  ur  jan  areas  of  its  licensed  area. 
In  additi  on,  because  each  licensee  must 
satisfy  tl  ,e  same  population-based 
benchmi  irk,  we  are  concerned,  that,  as 
multiple  licensees  enter  a  market,  they 
likely  w  11  construct  systems  in  the 
same  po  lulous  areas,  thereby 
duplicat  ng  coverage.  Consequentiy, 
within  a  ly  given  market,  urban  areas 
are  like! '  to  have  multiple  wireless 
competi  ors  providing  service,  whereas 
rural  are  is  may  have  fewer  options. 

29.  Wi !  believe  that  providing  all 
geograpl  icarea  wireless  licensees  with 
a  substa  itial  service  option  will  address 
concemi ;  that  construction  requirements 
based  oi  population  or  geographic 
coverage  may  discourage  the  build-out 
of  rural  i  ireas.  As  we  have  explained  in 
past  pro  :eedings,  the  substantial  service 
option  p  rovides  licensees  with  greater 
flexibilil  y  and  therefore  may  result  in 
the  mor<  efficient  use  of  spectrum  and 
the  prov  ision  of  service  to  rural,  remote, 
and  insi  lar  areas.  Furthermore,  in  light 
of  the  fa  rt  that  we  have  been  moving 
towards  a  more  flexible  approach  to 
coverag*  requirements,  offering  all 
geograpl  lic  area  wireless  licensees  a 
substani  ial  service  option  will  increase 
regulatory  parity.  We  also  note  that,  by 
providiijg  terrestrial  wireless  licensees 

ter  flexibility  in  satisfying  their 
on  requirements  and  by 
g  the  pressvire  of  satisfying 
population-based 
benchm  irks,  licenses  that  aie  comprised 
largely  c  f  nu-al  areas  might  be  more 
likely  to  appeal  to  a  wider  range  of 
potentia  bidders  at  auction. 

30.  Wi !  intend  to  retain  our  cvurent 
construe  tion  benchmarks  and  propose 
adoptin   the  substantial  service 
benchm  irk  as  an  additional  means  of 
satisfyic  g  oiu-  construction 


with  gr( 
construi 
allevia' 
minimi 


requirements.  Our  proposal  effectively 
would  harmonize  construction 
benchmarks  across  all  wireless  services 
licensed  on  a  geographic-basis  (and  that 
are  subject  to  construction 
requirements)  so  that  all  geographic  area 
licensees  have  the  increased  flexibility 
of  a  substantial  service  option. 
Licensees  may  elect  to  satisfy  either  the 
construction  benchmark  options  already 
available  to  them  today  or  the 
substantial  service  benchmark, 
according  to  their  preference.  In  the 
past,  in  evaluating  substantial  service 
showings,  we  have  considered  factors 
such  as  whether  the  licensee  is  offering 
a  specialized  or  technologically 
sophisticated  service  that  does  not 
require  a  high  level  of  coverage  to  be  of 
benefit  to  customers,  and  whether  the 
licensee's  operations  serve  niche 
markets.  In  the  context  of  providing 
substantial  service  to  rural  areas,  we  are 
particularly  interested  in  the  following 
factors:  (1)  Coverage  of  coimties  or 
geographic  areas  where  population 
density  is  less  than  or  equal  to  100 
persons  per  square  mile;  (2)  significant 
geographic  coverage;  (3)  coverage  of 
unique  or  isolated  communities  or 
business  parks;  and  (4)  expanding  the 
provision  of  E911  services  into  areas 
that  have  limited  or  no  access  to  such 
services.  We  intend  to  limit  this 
proposal  to  wireless  services  that  are 
currently  licensed  on  a  geographic  area 
basis.  In  the  event  we  adopt  geographic 
areas  for  new  wireless  services  at  a 
future  date,  we  will  examine  the 
appropriateness  of  adopting  a 
substantial  service  or  alternative 
construction  requirement  for  the  new 
service  at  that  time. 

31.  We  seek  comment  on  our  proposal 
to  adopt  a  "substantial  service" 
benchmark  for  all  wireless  services  that 
are  licensed  by  geographic  area  and  are 
subject  to  build-out  requirements,  but 
Ciurently  do  not  have  a  substantial 
service  option.  We  also  seek  comment 
on  whether  any  services  should  be 
excluded  from  our  proposal.  In  the 
event  that  commenters  believe  that  a 
substantial  service  standard  is 
inappropriate  for  certain  services,  we 
ask  commenters  to  suggest  alternative 
benchmarks  that  might  promote  the 
deployment  of  service  within  rural 
areas.  We  ask  commenters  whether  the 
adoption  of  a  substantial  service 
requirement  is  likely  to  increase 
deployment  of  wireless  services  in  rural 
areas.  Finally,  because  this  proposed 
modification  of  our  rules  will  apply 
generally  to  all  geographic  area 
licensees,  and  not  just  those  licensees 
serving  rural  arias,  we  ask  how  the 
adoption  of  a  substantial  service 
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requirement  might  affect  the 
deployment  of  wireless  services  in  non- 
niral  areas. 

32.  We  also  seek  comment  on  whether 
we  should  adopt  geographic-based 
construction  requirements  for  those 
private  and  commercial  terrestrial 
wireless  services  that  are  licensed  on  a 
geographic  area  basis  and  that  currently 
do  not  have  a  geographic  area  coverage 
option.  A  geographic  benchmark  would 
provide  an  alternative  for  licensees  who 
do  not  intend  to  focus  construction 
efforts  on  population  centers.  Further, 
like  population-based  benchmarks, 
geographic  benchmarks  would  provide 
increased  certainty  for  licensees,  in 
comparison  to  the  more  flexible 
substantial  service  standard. 
Commenters  supporting  geographic- 
based  construction  requirements  should 
identify  the  applicable  radio  service{s) 
and  recommend  benchmark  levels,  or 
percentages,  for  the  relevant  market 
sizes.  We  seek  comment  on  whether  the 
benchmark  levels  may  be  reduced 
where  the  geographic  areas  in  question 
are  rural  areas. 

33.  In  addition  to  proposing  the 
adoption  of  a  substantial  service 
benchmark  for  all  wireless  services  that 
are  licensed  by  geographic  area,  we 
propose  the  adoption  of  a  substantial 
service  "safe  harbor"  based  on  provision 
of  rural  service.  We  propose  two 
different  rural  safe  harbors,  depending 
on  whether  a  licensee  is  providing 
mobile  or  fixed  wireless  service.  With 
respect  to  mobile  wireless  services,  we 
propose  that  a  licensee  will  be  deemed 
to  have  met  the  substantial  service 
requirement  if  it  provides  coverage, 
through  construction  or  lease,  to  at  least 
75  percent  of  the  geographic  area  of  at 
least  20  percent  of  the  "rural"  counties 
within  its  licensed  area.  We  propose 
that  "rural"  counties  be  defined  as  those 
coimties  with  a  population  density  less 
than  or  equal  to  100  persons  per  square 
mile.  For  example,  if  a  licensee's  market 
contains  five  counties  (all  having  a 
population  density  of  100  persons  per 
square  mile  or  fewer),  the  licensee  could 
meet  the  safe  harbor  by  providing 
coverage  to  75  percent  of  the  geography 
in  one  of  those  five  counties.  With 
respect  to  fixed  wireless  services,  we 
propose  to  define  the  substantial  service 
requirement  as  met  if  a  licensee, 
through  construction  or  lease, 
constructs  at  least  one  end  of  a 
permanent  link  in  at  least  20  percent  of 
the  "nual"  coimties  within  its  licensed 
area  (using  the  same  "rural"  county 
definition).  For  example,  if  a  licensee's 
market  contains  five  coimties  (all  having 
a  population  density  of  100  persons  per 
square  mile  or  fewer),  the  licensee  could 
meet  the  safe  harbor  by  constructing  one 


end  of  a  permanent  link  in  one  of  those 
five  counties.  Our  proposal  to  base  the 
safe  harbor  on  a  population  density  of 
100  persons  per  square  mile  or  fewer  is 
derived  from  our  finding  in  the  Eighth 
Competition  Report,  which  indicates 
that  counties  with  population  densities 
of  100  persons  per  square  mile  or  less 
"have  an  average  of  3.3  mobile 
competitors,  while  the  more  densely 
populated  counties  have  an  average  of 
5.6  competitors."  We  note  that  these 
proposed  "safe  harbors"  are  intended  to  " 
provide  licensees  with  a  measure  of 
certainty  in  determining  whether  they 
are  providing  substantial  service,  but  are 
not  intended  to  be  the  only  means  of 
demonstrating  substantial  service. 

34.  We  seek  comment  on  whether  we 
should  adopt  rural  safe  harbors  and,  if 
so,  whether  it  is  advisable  to  adopt  the 
specific  safe  harbors  described  above. 
We  note  that  although  the  analyses  of 
competition  in  counties  with  population 
densities  of  100  persons  per  square  mile 
or  fewer  were  based  upon  data 
pertaining  to  the  mobile  telephony 
industry  (dominated  by  cellular, 
broadband  PCS,  and  digital  SMR 
providers),  we  believe  that  100  persons 
per  square  mile  nevertheless  provides  a 
usable  and  reasonable  proxy  for  "rural" 
for  the  purpose  of  establishing  a  rural 
substantial  service  safe  harbor.  We  seek 
comment  on  this  proposed  population- 
density  based  standard.  In  particular, 
we  seek  comment  on  whether  this  safe 
harbor  is  suitably  flexible  to 
accommodate  variances  in  service  areas 
and  how  we  might  modify  our  safe 
harbors  to  accommodate  various 
geographic  service  areas  and  uneven 
population  distributions.  In  the  event 
commenters  disagree  with  our  proposed 
safe  harbors,  we  ask  that  commenters 
suggest  examples  of  alternative  rural 
safe  harbors,  in  light  of  their  practical 
experience  and  based  upon  their  own 
service-specific  demands  and 
requirements.  Should  we  adopt  a  rural 
safe  harbor  that  applies  to  all  services, 
or  are  services  sufficiently  specialized 
that  we  should  adopt  service-specific 
seJe  harbors? 

2.  Renewal  License  Terms 
a.  Background 

35.  At  present,  we  require  compliance 
with  our  construction  requirements 
during  the  initial  license  term. 
Depending  upon  the  particular  service, 
we  require  licensees  to  satisfy  minimum 
coverage  benchmarks  at  an  interim 
period  prior  to  the  end  of  the  initial 
license  term,  and/or  at  the  conclusion  of 
the  initial  license  term.  Licensees  obtain 
authorizations  to  use  designated 
spectrum  for  a  specific  period  of  time 


(typically  a  term  often  years),  and  may 
request  renewal  of  their  authorizations 
prior  to  the  expiration  of  their  license 
terms.  Once  a  licensee  renews  its 
license,  however,  no  additional 
performance  requirements  are  imposed 
in  subsequent  license  terms. 

b.  Discussion 

36.  We  seek  comment  on  whether  we 
should  require  geographic  area  licensees 
to  satisfy  performance  requirements 
during  their  renewal  license  terms  (we 
refer  to  license  terms  subsequent  to  the 
initial  license  term  as  "renewal  terms"). 
This  question  of  whether  licensees 
should  satisfy  additional  performance 
requirements  during  renewal  terms  is 
particularly  relevant  as  licensees 
approach  the  end  of  their  initial  license 
terms  or  enter  into  their  renewal  terms. 
We  ask  whether  additional  performance 
requirements  are  likely  to  increase  the 
provision  of  wireless  services  to  rural 
areas. 

37.  With  respect  to  commercial 
mobile  wireless  services,  we  have  seen  - 
the  prompt  use  of  at  least  a  portion  of 
the  spectrum  and  provision  of  at  least  a 
minimum  level  of  service.  While  this 
data  appears  to  suggest  that  our 
construction  requirements  have 
facilitated  competition  and  have 
promoted  the  deployment  of  wireless 
services,  it  is  nevertheless  difficult  to 
identify  whether  wireless  deplojrment  is 
the  result  of  our  minimum  coverage 
requirements  or  the  operation  of  market 
forces.  We  ask  commenters  whether 
market  forces,  and  not  build  out 
requirements,  should  govern  any 
additional  construction  during  renewal 
terms.  Will  the  imposition  of  additional 
performance  requirements  during 
renewal  terms  likely  result  in 
uneconomic  construction? 

38.  In  the  event  that  commenters 
believe  additional  construction 
requirements  are  appropriate  and 
necessary  to  promote  the  continued 
deployment  of  wireless  services  to 
consumers  in  rural  areas,  we  ask  what 
form  these  construction  requirements 
should  take.  For  example,  should  we 
adopt  a  population-  or  geography-based 
benchmark?  Should  we  adopt  a 
modified  version  of  substantial  service  ■ 
and  require  the  provision  of  additional 
coverage  beyond  what  is  sufficient  to 
satisfy  "substantial  service"  during  the 
initial  license  term  (in  effect,  a 
"substantial  service  plus"  requirement)? 
Should  we  require  compliance  with 
these  benchmarks  at  the  expiration  of 
the  renewal  term,  or  at  some  interim 
period  prior  to  the  end  of  the  renewal 
term?  Furthermore,  given  our  objective 
of  promoting  service  to  rural  consumers, 
we  ask  whether  renewal  term 
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construction  requirements  should  be 
specifically  targeted  towards 
construction  in  rural  areas  or  otherwise 
include  a  rural  component. 

D.  Relaxed  Power  Limits 

1.  Background 

39.  In  the  following  sections,  we 

-  propose  modifications  to  our  regulations 
governing  power  limits  and  technical 
specifications  for  operations  in  rural 
areas.  In  its  report,  the  Spectrum  Policy 
Task  Force  recommended  that  in  less 
congested  areas  (i.e.,  rural  areas) 
spectrum  users  should  be  permitted  to 
operate  at  higher  power  levels  so  long 
as  they  do  not  cause  interference  and  do 
not  receive  additional  interference 
protection.  Similarly,  in  the  Rural  NOI 
we  observed  that  technical  and 
operational  rules  throughout  the 
spectrum-based  services  are  necessary 
to  facilitate  efficient  use  of  the  radio 
spectrum  while  minimizing  the 
potential  for  interference  among 
licensees.  We  sought  comment  on  the 
degree  of  flexibility  that  these 
regulations  afford  to  providers  of 
spectrum-based  services  in  rural  areas. 

2.  Discussion 

a.  Part  1&  Unlicensed  Devices  and 
Systems 

40.  Unlicensed  devices  are  permitted 
to  operate  imder  Part  15  of  our  rules  at 
very  low  power  levels.  One  of  the  more 
significant  developments  in  the  use  of 
unlicensed  devices  is  the  emergence  of 
wireless  Internet  service  providers  or 
"WlSPs."  Using  unlicensed  devices, 
WlSPs  around  the  country  are  beginning 
to  provide  an  alternative  high-speed 
connection  to  cable  or  DSL  services.  In 
addition  to  providing  competition  to 
cable^and  DSL,  the  record  reflects  that 
WlSPs  have  taken  root  in  many  rural 
areas  where  these  services  have  been 
slow  to  arrive. 

-  41.  We  remain  committed  to 
exploring  more  flexible  spectrum 
policies  for  rural  areas  to  help  foster, 
where  possible,  a  viable  last  mile 
solution  for  delivering  Internet  services, 
other  data  applications,  or  even  video 
and  voice  services  to  underserved  or 
isolated  communities.  The  record  in  the 
Rural  NOI  identifies  legitimate  issues 
under  our  Part  15  policies,  such  as 
interference  with  other  Part  15  devices 
and  how  to  design  a  framework  that 
reasonably  ensures  that  Part  15  devices 
operate  using  different  parameters  in 
different  locations  or  under  differing  RF 
conditions.  Cognitive  radio 
technologies,  which  permit  radio 
systems  to  modify  their  performance  in 
response  to  such  external  information, 
would  appear  to  hold  great  promise  in 
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resolving  such  issues.  In  this 
connecti(  n,  we  plan  to  initiate  a 
proceeds  ig  shortly  to  consider  how  to 
leverage  I  hese  technologies  to  permit 
more  int«  usive  use  of  spectnun  in  a 
number  c  f  situations,  including  possible 
rule  chan  ?es  that  would  permit  greater 
use  of  sp(  ctrum  in  rural  areas.  In  this 
proceedii  g,  we  plan  to  invite  comment 
on  any  sp  ecific  factors  that  may  need  to 
be  consicnred  to  allow  cognitive  radios 
to  operatt  with  higher  power  in  rural 
America.  This  impending  proceeding 
also  will  i  iddress  power  limits  for  the 
operation  of  "diunb"  or  "non-cognitive 
radio"  unlicensed  devices  in  rxiral  areas. 

b.  Licens<  d  Services 

42.  Tw(  I  commenters  responding  to 
the  Rural  NOI  address  the  issue  of 
whether  i  fe  should  modify  our 
regulations  to  permit  increased  power 
levels  in  llie  context  of  mobile  voice 
systems,  i  iouth  Dakota 

Telecomr  tunications  Association 
(SDTA)  p  )ints  out  that  higher  power 
levels  coi  Id  reduce  the  number  of 
transmittf  rs  required  to  connect 
stretches  i  )f  roadways  between  small 
rural  towi  is  and  to  serve  ranches  and 
farms  bey  3nd  the  highways,  but 
cautions  that  while  it  may  be  feasible  to 
increase  power  and  still  safeguard  urban 
and  subuiban  operations,  such 
safeguard!  must  include  "clear-cut 
interference  definitions  and 
protections."  CTIA,  however,  argues 
that  an  increase  in  base  station  power 
levels  would  not  improve  matters  unless 
mobile  station  {i.e.,  handset)  power 
levels  are  increased  as  well.  CTIA 
contends  that  it  is  luilikely  that  handset 
manufactirers  would  make  special 
"high  power"  handsets  for  rural  areas. 

43.  Increasing  the  range  of  radio 
systems  ia  one  means  of  making  it  more 
economical  to  provide  spectrum-based 
radio  sendees  in  luial  areas  by 
potentially  lowering  infrastructure 
costs.  One  way  to  increase  the  range  of 
radio  syswms  is  by  increasing  power 
levels.  Wl  lile  there  may  be  challenges  in 
implemen  ting  increased  power  levels 
for  cellular-like  mobile  systems,  we 
would  lik ;  to  further  investigate 
whether  p  ower  increases  may  be 
beneficial  for  other  mobile  or  fixed 
services.  In  doing  so,  we  must  consider 
increasing  power  levels  in  rural  areas  in 
the  conte:  t  of  base/mobile  systems, 
point-to-p  oint  systems,  and  point- to- 
multipoin  t  systems.  Base/mobile 
systems  (( .g.,  cellular,  PCS,  SMR, 
private  lai  id  mobile)  consist  of  a  base 
station  an  enna  intended  to  provide 
coverage  <  ver  a  specific  area,  and  the 
mobile  ub  its  that  communicate  with  the 
base  stati(  n.  The  base  station  operates  at 
a  sufficiei  t  power  level  to  cover  the 


desired  area,  while  the  battery-powered 
mobile  units  operate  at  relatively  low 
power.  The  ability  of  the  base  station  to 
reach  a  mobile  unit  is  limited  by,  among 
other  things,  transmitter  power,  the 
propagation  characteristics  of  the 
fi'equency  band,  antenna  directionality 
(gain),  antenna  height,  terrain,  clutter, 
man-made  obstructions,  and  the 
sensitivity  of  the  mobile  unit  receiver. 
As  stated  above,  there  are  challenges 
related  to  increasing  power  levels.  First, 
increasing  the  base  station  power  may 
cause  unacceptable  levels  of 
interference  to  nearby  systems.  Second, 
simply  guaranteeing  that  a  mobile  iinit 
can  "hear"  the  base  station,  however,  is 
not  sufficient  for  two-way 
communications.  The  low  power  mobile 
imit,  which  is  likely  located  close  to 
ground  level,  must  also  be  able  to  retimi 
a  signal  to  the  base  station  antenna,  i.e., 
the  base  station  must  be  able  to  "hear" 
the  mobile  imit.  One  can  observe  that, 
at  the  fringe  of  the  base  station  coverage 
area,  the  most  significant  limiting 
factors  to  two-way  transmissions  are  the 
power  level  and  Ae  location  of  the 
mobile  unit.  Thus,  merely  increasing  the 
base  station  power  level  may  not 
improve  the  communications  range 
unless  the  mobile  unit  is  capable  of 
returning  a  signal  to  the  base  station 
antenna. 

44.  It  is  instructive  to  provide 
examples  of  the  likely  results  of 
increasing  base  station  power  for 
specific  types  of  base/mobile  systems. 
Because  received  signal  levels  decrease 
exponentially  as  the  receiver  moves 
feuther  from  the  transmitter,  we  would 
expect  that  relatively  large  increases  in 
power  would  yield  only  small  increases 
in  commvmications  range.  In  the  case  of 
a  rural  800  MHz  cellular  system,  we 
found  that  increasing  the  base  station 
power  by  10  percent  (500  W  ERP  to  550 
W  ERP)  and  20  percent  (500  W  ERP  to 
600  W  ERP)  increased  the  base  station 
range  by  1.5  km  (0.93  mi)  and  3  km 
(1.86  mi)  respectively.  We  note, 
however,  that  our  calculations  show 
that  a  typical  0.5  W  ERP  mobile  unit 
would  not  have  sufficient  range  to  reach 
the  base  station  from  the  edge  of  the 
base  station  coverage  area  regardless  of 
whether  the  base  station  power  is  500 
(maximum  imder  the  rules  today),  550, 
or  600  W  ERP.  Similarly,  in  the  case  of 
a  rural  1,900  MHz  PCS  system,  we 
fornid  that  increasing  the  base  station 
power  by  10  percent  (1,640  W  EIRP  to 
1.804  W  EIRP)  and  20  percent  (1,640  W 
EIRP  to  1,968  W  EIRP)  increased  the 
base  station  range  by  1  km  (0.62  mi)  and 
2  km  (1.24  mi)  respectively.  We  note, 
however,  that  our  calculations  show 
that  a  typical  0.8  W  EIRP  mobile  unit 
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would  not  have  sufficient  range  to  reach 
the  base  station  from  the  edge  of  the 
base  station  coverage  area  regardless  of 
whether  the  base  station  power  is  1 ,640 
(maximum  under  the  rules  today), 
1,806,  or  1,968  WEIRP. 

45.  Microwave  point-to-point  systems 
generally  consist  of  a  highly  directional, 
high  gain  transmitting  antenna  and  a 
highly  directional,  high  gain  receive 
antenna  separated  by  some  distance 
along  a  path.  System  performance  is 
impacted  by,  among  other  things, 
transmitter  power,  propagation 
characteristics  of  the  frequency  band, 
cintenna  directionality  (gciin),  height  of 
transmit  and  receive  antennas,  terrain 
between  the  antennas,  interference, 
clutter,  man-made  obstructions, 
weather,  type  of  modulation,  and 
sensitivity  of  the  receiver.  Unlike  a 
base/mobile  system,  however,  the 
system  designer  can  increase  the 
distance  of  the  path  by  increasing 
transmitter  power  or  using  a  higher  gain 
antenna  as  well  as  elevating  the  receive 
anteima.  Point-to-multipoint  microwave 
systems  share  many  of  die 
characteristics  of  point-to-point 
microwave  systems,  except  that  there 
are  multiple  receive  antennas  situated 
in  an  area  of  desired  service  and  the 
transmitting  antenna  may  not  be  as 
highly  directional.  In  either  case,  as 
with  base/mobile  systems,  increasing 
the  transmitter  power  may  cause 
unacceptable  levels  of  interference  to 
neighboring  paths,  or  limit  the  number 
of  paths  in  a  particular  area. 

46.  For  example,  in  the  theoretical 
case  of  a  typical  rural  microwave  path 
in  the  6.8  GHz  band,  a  45  percent 
increase  in  transmitter  output  power 
yields  only  a  one  km  (0.62  mi)  increase 
in  path  length.  We  seek  comment  on 
whether  the  benefits  of  such  a  modest 
increase  in  path  length  outweigh  the 
potential  for  unacceptable  levels  of 
interference  to  neighboring  paths,  or 
siting  limitations  on  new  paths  in  the 
same  area. 

47.  We  seek  comment  on  whether  it 
is  beneficial,  feasible,  and  advisable  to 
increase  the  current  power  limits  for 
stations  located  in  rural  areas  licensed 
under  parts  22,  24,  27,  80,  87,  90,  and 
101.  A  licensee  can  increase  power  by 
increasing  transmitter  output  power 
and/or  by  using  a  directional  anteima 
that  focuses  energy  on  the  specific  area 
to  be  covered  and  reduces  energy  in 
other  directions,  serving  to  limit 
interference  potential,  and  potentially 
improving  reception  of  signals  from 
mobile  units.  Commenters  should 
indicate  which  radio  service(s)  and 
power  level(s)  should  be  increased, 
specify  a  particular  amoimt  of 
additional  power  (either  transmitter 


output  power,  EIRP,  or  both),  specify 
directional  antenna  parameters  if 
applicable  (e.g.,  front  to  back  ratio  or 
beamwidth),  and  quantify  the  benefits 
that  one  could  expject  from  the  power 
increase.  In  particular,  we  are  interested 
in  how  such  increases  may  increase  the 
potential  for  imacceptable  levels  of 
interference  to  other  stations,  increase 
exposure  to  electromagnetic  radiation 
for  workers  and  consumers,  or  limit 
future  use  of  the  spectnmi  in  such  areas. 

48.  We  also  seek  comment  on  how 
best  to  define  the  term  "rural"  for 
purposes  of  permitting  increased  power 
levels.  In  the  case  of  base/mobile 
systems,  would  both  the  base  stations 
and  mobile  stations  need  to  be  located 
in  a  rural  area?  For  point-to-point  and 
point-to-multipoint  systems,  would  both 
ends  of  the  transmission  path  need  to  be 
in  a  rural  area?  Rather  than  defining 
certain  geographic  areas  as  rural  for 
these  piuposes,  would  some  other 
measure  [e.g.,  taking  into  account  a 
combination  of  terrain  and  nearby 
spectnmi  usage)  be  more  appropriate? 

49.  We  also  seek  comment  on  other 
measures  that  licensees  may  be  using  to 
minimize  the  costs  associated  with 
serving  rural  areas,  and  whether  our 
rules  and  policies  are  sufficiently 
flexible  to  facilitate  and  encourage  such 
innovations.  For  example,  cellular  and 
PCS  licensees  in  rural  areas  may  be 
using  tower  top  amplifiers  to  boost 
incoming  mobile  signals.  Similarly, 
licensees  may  deploy  "smart  anteima" 
systems  capable  of  increasing  base 
station  range  and  suppressing 
interference  from  unwanted  sources. 

E.  Appropriate  Size  of  Geographic 
Service  Areas 

1.  Backgroimd 

50.  Over  the  past  decade,  the 
Commission  has  moved  from  the  use  of 
site-based  licenses  to  the  use  of 
geographic  areas  for  licensing 
commercial  wireless  services.  In 
selecting  the  initial  size  of  geographic 
service  areas  for  licenses  with  mutually 
exclusive  applications  (and  thus 
competitive  bidding),  section 
309(j)(4)(C)  directs  the  Conunission  to 
promote  certain  goals.  Specifically, 
section  309(j)(4)(C)  requfres  the 
Commission  to,  consistent  with  other 
objectives,  prescribe  service  areas  "that 
promote  (i)  an  equitable  distribution  of 
licenses  and  services  among  geographic 
areas,  (ii)  economic  opportimify  for  a 
wide  variety  of  applications,  including 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and 
women,  and  (iii)  investment  in  and 


rapid  deployment  of  new  technologies 
and  services." 

2.  Discussion 

51.  We  believe  that  the  Commission's 
choice  for  the  initial  size  of  geographic 
service  areas  plays  an  important  role  in 
promoting  a  number  of  policy  goals, 
including  efficiency  of  spectrum  use, 
competition  among  providers,  and 
advancing  service  to  rural  areas.  If 
geographic  service  area  licenses  are 
assigned  with  an  initial  size  that  does 
not  represent  the  needs  of  service 
providers,  then  transaction  costs  are 
incurred,  as  carriers  seek  to  acquire 
rights  to  spectrum  in  areas  they  wish  to 
serve  and  divest  their  interest  in  areas 
they  do  not  wish  to  serve.  While  we 
hope  that  the  Commission's  recent 
efforts  to  facilitate  the  development  of 
secondary  markets  will  make.these 
transaction  costs  less  burdensome,  we 
recognize  that  some  costs  to  moving 
spectrum  to  its.  highest  valued  use  will 
remain. 

52.  Since  it  is  costiy  to  aggregate  or 
disaggregate  spectrum,  it  is  important 
that  the  Commission  select  initial 
license  sizes  and  boundaries  that  are 
appropriate  for  the  likely  users  and 
services  to  be  provided.  We  recognize 
that  there  are  tradeoffs  between  &e  use 
of  large  service  areas  and  small  service 
areas.  Large  service  areas  provide 
economies  of  scale  and  reduce 
coordination  costs.  On  the  other  hand, 
smaller  service  areas  allow  local, 
independent  operators  to  better  tailor 
their  services  to  local  conditions  and 
provide  greater  financial  incentives  to 
local  licensees  than  if  they  were 
managers  in  very  large  enterprises. 
Adopting  small  license  areas  also  may 
allow  smaller  enterprises  with  limited 
financing  to  acquire  spectrum  licenses. 
In  addition,  license  boundaries  are  also 
a  concern  of  the  Commission,  which  has 
attempted  to  choose  boimdaries  that 
combine  people  and  firms  who  are  part 
of  the  same  communify  and  who  are 
likely  to  communicate  with  each  other. 
The  Commission  also  has  attempted  to 
avoid  setting  boundaries  that  would 
preclude  incumbents  from  bidding  on 
licenses  because  of  cross-ownership 
rules. 

53.  We  recognize  that  earners  are 
divided  on  the  issue  of  the  appropriate 
size  of  geographic  service  areas.  In 
various  Commission  proceedings, 
representatives  of  small,  regional,  and 
rural  providers  have  argued  that  CMAs 
are  the  most  appropriate  size.  In 
contrast,  representatives  of  large 
regional  and  nationwide  CMRS 
providers  and  other  parties  have  argued 
that  service  areas  that  are  too  small  may 
be  inefficient.  Still  other  parties  have 


64058     ,      Federal  Register  /  Vol.  68,  No.  2 


argued  that  the  size  of  service  areas 
should  be  tailored  to  the  wireless 
service  in  question. 

54.  We  seek  comment  on  the  costs  of 
partitioning  post-auction  as  compared  to 
the  costs  of  aggregating  spectrum  during 
or  after  the  auction  process.  We  observe 
that  spectnun  aggregation  within 
auctions  is  fairly  common.  While  we 
recognize  the  concerns  of  small  carriers 
regarding  their  access  to  spectrum  in 
rural  markets,  especially  when  large 
geographic  areas  are  used,  we  note  that 
partitioning  also  is  relatively  common.. 
Partitioning  appears  to  be  occurring 
across  all  regions  of  the  country  and 
includes  many  counties  that  fall  within 
the  various  definitions  of  "rural"  that 
are  proposed  above. 

55.  We  seek  comment  on  the  lessons 
we  should  draw  from  the  Commission's 
experience  in  choosing  initial  service 
area  sizes.  Is  there  evidence  of  net 
aggregation  towards  nationwide  service 
areas  for  certain  services  such  as 
cellular  and  PCS?  Is  there  evidence  of 
net  partitioning  for  other  services?  To 
the  extent  pa3titioning  is  more  common 
in  some  services  and  less  so  in  others, 
is  this  trend  indicative  of  some 
miscalculation  by  the  Commission  in 
choosing  the  initial  size  of  service  areas? 
Alternatively,  could  this  activity  reflect 
changes  in  the  demand  for  services  that 
could  be  provided  in  this  band,  or 
changes  in  technologies  or  other  factors 
that  affect  what  services  could  be 
supplied  in  this  band?  We  also  seek 
comment  as  to  whether  the  difference  in 
the  level  of  partitioning  across  services 
could  reflect  the  application  of  different 
Commission  rules,  such  as  build-out 
requirements.  Finally,  we  note  that 
there  are  certain  transaction  costs 
associated  with  any  partitioning.  Should 
we  expect  that  licenses  for  highly 
valued  spectrum,  in  highly  valued 
services,  will  be  more  likely  to  be 
partitioned,  given  the  greater  likelihood 
that  the  value  created  by  this  trade  will 
exceed  the  transaction  costs?  Similarly, 
as  secondary  markets  develop  and 
transaction  costs  decline,  should  we 
expect  that  partitioning  through  leasing 
arrangements  will  become  more  feasible 
in  more  services?  To  what  extent  might 
such  partitioning  be  limited  by  a  hold- 
out problem?  That  is,  might  licensees 
with  large  geographic  areas  refuse  to 
make  spectrum  available  to  small 
providers  that  want  to  serve  small  or 
niche  markets,  which  tend  to  be  in  rural 
areas? 

56.  We  tentatively  conclude  that  it  is 
in  the  public  interest  for  the 
Commission  to  balance  the  needs  of 
different  providers,  including  the  larger 
carriers'  need  for  economies  of  scale  and 
the  smaller  carriers'  need  for  license 
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areas  tha  more  closely  resemble  their 
service  afeas.  We  recognize  that,  since 
users  of  spectrum  have  a  variety  of 
needs,  or  e  size  of  service  area  does  not 
fit  all.  W(  I  intend  to  continue 
establish  ng  geographic  areas  on  a 
service-b  r-service  basis,  and  we  seek 
commeni  on  steps  we  can  take  to 
effectivel  ^  balance  the  competing  needs 
of  differe  it  users  as  we  make  these 
service  ai  ea  decisions.  Would  such  an 
approach  produce  economically 
efficient  i  esults?  Is  such  an  approach 
necessarj ,  given  our  expectation  that 
secondar '  markets  will  become  more 
prevalent  in  the  future?  We  especially 
encouragi  s  commenters  to  use  empirical 
evidence  to  support  their  assessment  of 
partition!  ng  costs,  aggregation  costs,  and 
the  effici*  ncy  of  any  approach  they 
recomme:  id. 

57.  In  a  ddition,  while  the  largest 
geograph  c  service  area  the  Commission 
may  adop  t  would  be  a  nationwide  area, 
there  is  sqme  question  as  to  what  would 
be  the  smallest  size  that  would  still  be 
functiona  .  That  is,  at  what  point  is  it 
more  app  opriate  for  the  Commission  to 
use  site-b  ised  licenses  instead  of  very 
small  geo  ^aphic  area  licenses?  Also,  to 
the  exten  we  believe  small  license  areas 
are  appro  mate  for  specific  bands,  what 
size  is  mc  st  appropriate?  Are  there 
particulai  frequencies  that  are  better 
suited  for  allocations  to  small  license 
areas?  We  also  inquire  as  to  whether  it 
is  possibli  ( that  use  of  relatively  small 
geographic  areas  would  introduce  an 
unreasonable  risk  of  another  type  of 
hold-out  froblem.  In  particular,  might 
such  an  a  )proach  result  in  many  small 
incumber  t  licensees  who  could  then 
frustrate  post-auction  attempts  to 
aggregate  licenses  efficiently  by  refusing 
to  sell  exc  ept  at  excessive  prices? 

58.  We  ilso  seek  ways  to  make  it 
easier  for  iroviders  in  need  of  larger 
areas  to  acquire  them  with  minimal 
transacticto  costs.  One  way  to  achieve 
this  objecjive  may  be  to  adopt  bidding 
design  machanisms  that  permit  the 
aggregation  of  geographic  areas  or 
spectrum  blocks  during  an  auction. 
Typicallyi  the  Bureau  uses  a 
simultane  jus  multiple-round  auction 
design,  wtich  facilitates  aggregation  by 
making  alj  licenses  in  the  auction 
available  1 1  the  same  tin^e.  Recently,  the 
Bureau  se  ected  a  package  bidding 
design  for  two  auctions.  This  relatively 
new  appr(  lach  to  auctions  allows 
bidders  to  submit  all-or-nothing  bids  on 
combinatiins  of  geographic  areas  or 
spectrum  }locks  in  addition  to  bids  on 
individua  licenses  or  authorizations. 
We  believ » that,  in  instances  in  which 
the  Comm  ission  has  determined  that 
smaller  si;  e  license  areas  are 
approprial  e,  a  package  bidding  format 


may  be  helpful  to  bidders  seeking  to 
acquire  larger  geographic  areas  or 
spectrum  blocks.  We  recognize, 
however,  that  in  such  circumstances, 
the  use  of  package  bidding  may 
introduce  significant  computational 
complexities. 

59.  We  also  observe  that  choosing  a 
geographic  service  area  that  represents  a 
"middle  solution"  may  be  an  inefficient 
approach.  We  note  that,  as  an 
alternative  to  such  a  "middle  solution" 
in  which  service  area  size  represents  a 
compromise  that  may  not  be  ideal  for 
either  small  or  large  service  providers, 
there  may  be  situations  in  which  it  is 
possible  to  create  geographic  service 
areas  of  mixed  sizes.  In  particular,  if 
there  is  sufficient  bandwidth  available, 
both  large  regional  (or  even  national) 
and  small  local  license  areas  can  be 
created.  We  inquire  as  to  whether  such 
a  mixed  plan  may  reduce  the 
aggregation/disaggregation  transaction 
costs  inherent  in  a  single  size 
geographic  licensing  scheme,  and  we 
seek  comment  on  what  other  costs,  as 
well  as  benefits,  may  be  associated  with 
such  an  approach.  We  recognize  that, 
while  a  mixed  approach  may  be  useful 
in  some  bands  with  spectrum  users  that 
have  very  different  needs,  it  may  not  be 
appropriate  in  other  bands,  and  we 
conclude  thattiur  approach  must  be 
tailored  to  the  needs  of  each  band  or 
service  in  question. 

F.  Facilitating  Access  to  Capital 

1.  Rural  Utilities  Service 

a.  Rural  Loan  Programs 

(i)  Background 

60.  The  U.S.  Department  of 
Agriculture's  RUS  Telecommunications 
Program  assists  the  private  sector  in 
developing,  planning,  and  financing  the 
construction  of  telecommunications 
infrastructure  in  rural  America. 
Programs  administered  by  RUS  include: 
(1)  Infrastructure  loans;  (2)  broadband 
loans  and  grants;  (3)  distanc&  learning 
and  telemedicine  loans  and  grants;  (4) 
weather  radio  grants;  (5)  local  TV  loan 
guarantees;  and  (6)  digital  translator 
grants.  The  largest  of  these  programs  are 
the  infrastructure  loan  program  and  the 
broadband  loan  program. 

61 .  The  infrastructure  loan  program  is 
technology  neutral,  requires  broadband- 
capable  facilities,  and  provides 
financing  for  infrastructure  (e.g., 
building  and  equipment),  but  not 
financing  for  the  costs  of  operating  the 
business.  Within  the  infrastructure  loan 
program,  there  are  four  types  of 
financing:  (1)  Hardship  loans;  (2)  cost- 
of-money  loans;  (3)  rural  telephone  bank 
loans;  and  (4)  federal  financing  bank 
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loans.  For  fiscal  year  2003,  the  total 
authorized  loan  level  for  these  four 
programs  is  $670  million. 

62.  The  broadband  loan  program  is 
technology  neutral;  requires  provision 
of  high-quality  data  transmission  service 
and  may  provide  voice,  graphics,  and 
video;  and  must  enable  a  subscriber  to 
transmit  and  receive  at  a  rate  of  no  less 
than  200  kilobits  per  second.  Similar  to 
the  infrastructure  loan  program,  the 
broadbcuid  loan  program  finances  the 
construction  or  acquisition  of  new 
facilities  and  facility  improvements. 
RUS  makes  broadband  loans  available  to 
any  legally  organized  entity  that  has 
sufficient  authority  to  enter  into  a 
contract  with  RUS  and  carry  out  the 
purposes  of  the  loan,  so  long  as  the 
entity  is  providing  or  proposes  to 
provide  service  to  an  area  that  meets  the 
following  criteria:  (1)  There  are  no  more 
than  20,000  inhabitants,  and  (2)  the 
service  area  does  not  fall  within  a 
standard  metropolitan  statistical  area. 
For  fiscal  year  2003,  RUS  has  $80 
million  for  4  Percent  loans,  $80  million 
for  Guaranteed  loans,  and  $1.3  billion 
for  Treasury  Rate  loans.  In  fiscal  year 
2004,  the  total  loan  level  is  anticipated 
to  be  $418  million. 

63.  The  Commission's  Wireless 
Telecommunications  Biu-eau  (WTB)  has 
partnered  with  RUS  to  sponsor  the 
"Federal  Rural  Wireless  Outreach 
Initiative"  (FCC/RUS  Outreach 
Partnership).  The  FCC/RUS  Outreach 
Partijership  is  designed  to  exchange 
program  and  regulatory  information 
about  rural  development  and  wireless 
telecommunications  access  in  rural 
areas.  The  four  key  goals  of  the  FCC/ 
RUS  Outreach  Partnership  are  to:  (1) 
Exchange  information  about  products 
and  services  each  agency  offers  to 
promote  the  expansion  of  wireless 
telecommunications  services  in  rural 
America;  (2)  harmonize  rules, 
regulations  and  processes  whenever 
possible  to  maximize  the  benefits  for 
rural  America;  (3)  educate  partners  and 
other  agencies  about  Commission,  WTB 
and  USDA/RUS  offerings;  and  (4) 
expand  the  FCC/WTB  and  USDA/RUS 
partnership,  to  the  extent  that  it  is 
mutually  beneficial,  to  other  agencies 
and  partners. 

(ii)  Discussion 

64.  We  seek  methods  to  help  facilitate 
access  to  capital  in  rural  areas  in  order 
to  increase  die  ability  of  wireless 
telecommunications  providers  to  offer 
service  in  rural  areas.  An  important  part 
of  accomplishing  this  goal  is  through 
the  promotion  of  federal  government 
financing  programs.  We  seek  comment 
on  how  the  Commission  can  assist  in 
making  the  RUS  loan  programs  more 


effective.  We  seek  conmient  on  whether 
there  are  any  Commission  regulations  or 
policies  that  should  be  reexamined  or 
modified  to  facilitate  participation  in 
the  RUS  programs  by  wireless  licensees 
and  service  providers.  In  addition,  we 
ask  for  comment  on  whedier  the  FCC/ 
RUS  Outreach  Partnership  could  be 
expanded  to  include  other  federal,  state, 
or  local  government  programs  and,  if  so, 
which  programs.  We  further  seek 
comment  on  whether  there  is  a  role  for 
non-governmental  entities  in  the  FCC/ 
RUS  Outreach  Partnership  and  how 
such  entities  might  be  able  to 
participate.  We  also  ask  for  suggestions 
regarding  effective  outreach  programs 
and  the  groups  that  should  be  targeted. 
In  addition,  we  ask  for  submission  of 
lists  of  associations,  government 
agencies,  or  other  interested  parties  that 
would  want  to  join  in  this  FCC/RUS 
Outreach  Partnership  or  receive  futiue 
information  regarding  this  program. 

b.  Security  Interests 

(i)  Background 

65.  As  a  historical  matter,  the 
Commission  has  not  permitted  third 
parties  to  take  a  security  interest  in 
spectrum  licenses.  At  the  same  time,  the 
Commission's  legal  and  policy  bases  for 
various  restrictions  on  transactions 
involving  licenses  have  evolved  over  the 
years.  For  instance,  at  one  time,  the 
policy  of  prohibiting  the  sale  of  bare 
licenses,  as  well  as  the  policies  against 
security  and  reversionary  interests  in 
licenses,  were  based  on  the 
Commission's  interpretation  of  the 
Communications  Act.  In  various  '^ 

decisions,  the  Commission  modified  its 
views  on  the  statutory  basis  for  these 
policies  in  the  context  of  cellular  and 
other  wireless  licenses.  For  all 
spectrum-based  services,  the 
Conunission  has  expressly  permitted 
licensees  to  grant  security  interests  iil 
the  stock  of  the  licensee,  in  the  physical 
assets  used  in  connection  with  its 
licensed  spectrum,  and  in  the  proceeds 
from  operations  associated  wiUi  the 
licensed  spectrum.  The  Commission 
and  the  courts  have  likewise  determined 
that  security  interests  in  the  proceeds  of 
the  sale  of  a  license  do  not  violate 
Commission  policy.  In  connection  with 
the  auction  installment  payment 
program,  the  Commission  itself  has 
taken  an  exclusive  security  interest  in 
licenses  subject  to  installment  payments 
and  a  senior  security  interest  in  the 
proceeds  of  a  sale  of  an^aiictioned 
license.  In  its  Secondary  Markets  Policy 
Statement,  the  Commission  considered 
ways  in  which  licensees  may  be  able  to 
maximize  their  efficient  use  of  spectrum 
by  leveraging  "the  value  of  their 


retained  spectrum  usage  rights  to 
increase  access  to  capital."  See 
Principles  for  Promoting  the  Efficient 
Use  of  Spectrum  by  Encouraging  the 
Development  of  Secondary  Markets,  WT 
Docket  No.  00-230,  Policy  Statement.  65 
FR  81475  (December  26,  2000) 
[Secondary  Markets  Policy  Statement). 
Specifically,  the  Commission  said  "we 
plan  to  evaJuate  our  policies  prohibiting 
security  and  reversionary  interests  in 
licenses."  - 

(ii)  Discussion 

66.  Pursuant  to  our  stated  intent  in 
the  Secondary  Markets  Policy 
Statement,  we  initiate  a  discussion 
regarding  whether  we  should  permit 
RUS  to  obtain  security  interests  in  the 
spectrum  licenses  of  their  borrowers. 
We  seek  comment  on  whether,  and  to 
what  extent,  licensees  in  rural  areas 
would  benefit  from  the  opportunity  to 
pledge  their  licenses  to  RUS  as 
collateral  as  a  means  of  overcoming 
their  difficulties  in  raising  capital. 

67.  As  an  initial  matter,  we  limit  the 
scope  of  our  inquiry  to  commercial  and 
private  terrestrial  wireless  services.  We 
further  limit  our  inquiry  concerning 
security  interests  to  licenses  and 
licensees  in  rural  and  underserved  areas 
that  are  seeking  federal  financial 
assistance  through  RUS  loan  programs. 
We  believe  that  such  licensees  will 
benefit  most  in  light  of  their  apparently 
greater  need  for  lower-cost  capital  and 
the  new  opportunities  presented  by  RUS 
loans  discussed  below.  Also  with  regard 
to  the  scope  of  our  inquiry,  we  note  that 
we  do  not  intend  to  implement  any 
policy  change  that  would,  in  the  case  of 
a  licensee  operating  imder  the 
installment  payment  program, 
compromise  the  Commission's 
exclusive  or  senior  ^ured  position 
with  respect  to  the  license  and  the 
proceeds  of  the  sale  of  such  license. 
Nevertheless,  we  seek  comment  on 
whether  permitting  RUS  to  obtain 
security  interests  in  the  spectrum 
licenses  of  their  borrowers,  as  described 
below,  could  have  unintended  effects  on 
installment  licensees  and  the 
Commission's  rights  under  these 
arrangements. 

68.  Our  primary  goal  is  to  determine 
whether  further  relaxation  of  the 
security  interest  restrictions — ^by 
allowing  at  least  a  modified  form  of 
collateralization  of  FCC  licenses  by 
licensees  obtaining  RUS  funds — could 
increase  opportunities  to  raise  capital  or 
avoid  financial  collapse.  We  therefore 
seek  comment  on  the  extent  to  which  a 
licensee's  ability  to  grant  RUS  a  security 
interest  directly  in  an  FCC  license 
would,  in  fact,  create  new  financing 
opportunities  and  facilitate  the 
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construction,  deployment  and 
continuity  of  new  and  existing  wireless 
services  in  rural  and  underserved  areas. 
We  also  ask  how  this  change  in  our 
policy  would  affect  the  ability  of  small 
businesses  to  obtain  much  needed 
startup  capital. 

69.  On  tne  other  hand,  despite  these 
potential  benefits,  we  recognize  that  a 
licensee's  current  ability  to  grant 
security  interests  in  its  stock  and  in  the 
proceeds  of  a  license  sale  may  already 
provide  it  with  financing  opportunities 
that  are  similar  to  those  we  seek  to 
foster  by  our  proposal  below.  If  so,  it 
would  appear  that  we  may  not 
significantly  enhance  financing 
opportunities.  We  ask  all  interested 
parties,  including  licensees,  vendors, 
RUS,  lenders  and  others  to  conunent  on 
these  potential  benefits  and  to  identify 
any  other  specific  benefits  that  could 
accrue  from  such  a  policy  change. 

70.  We  further  note  that  any  security 
interest  granted  to  RUS  would  be 
expressly  conditioned,  in  writing  as  part 
of  all  applicable  financing  documents, 
on  the  Commission's  prior  approval  of 
any  assignment  of  the  license  or  any 
transfer  of  de  jure  or  de  facto  control  of 
the  licensee  to  RUS.  We  discuss  below 
the  reasons  for  this  limitation  and  seek 
comment  on  some  specific  concerns. 

71.  First,  in  addition  to  the  benefits 
from  lower  costs  of  and  greater  access  to 
capital,  we  seek  comment  on  whether 
modifying  our  policy  to  permit  RUS4o 
take  a  security  interest  in  FCC  licenses 
is  a  natural  outgrowth  of  the 
Conunission  and  judicial  developments 
discussed  above,  which  recognize  the 
value  and  ability  of  a  lender  obtaining 

a  security  interest  in  the  licensee's 
stock,  proceeds  and  other  assets  without 
infringing  upon  the  Commission's 
statutory  obligations.  For  instance,  in 
MLQ  Investors ,  LP.  v.  Pacific 
Quadracasting.  Inc.,  146  F.3d  746  (9th 
Cir.  1998),  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  determined  fiiat  a 
seciirity  interest  in  the  proceeds  of  the 
sale  of  a  broadcast  license  can  be 
perfected  prior  to  the  sale  of  the  license, 
and  that  "[gjovemment  licenses,  as  a 
general  rule,  are  considered  to  be 
'general  intangibles'  imder  the  Uniform 
Commercial  Code,  "i.e.,  personal 
property  interests  in  which  security 
interests  may  be  perfected.'"  The  Ninth 
Circuit  identified  the  Commission's 
primary  policy  concern  by  stating  that 
"Itjhe  FCC  may  prohibit  security 
interests  in  licenses  themselves  because 
the  creatioB  of  such  an  interest  could 
result  in  foreclosure  and  transfer  of  the 
license  without  FCC  approval."  The 
Ninth  Circuit  went  on  to  explain  that 
the  Commission'rinterest  in  regulating 
spectrum  to  promote  the  public  interest 
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is  not  im  lUcated  "by  a  security  interest 
in  the  pr(  iceeds  of  licenses,  which  does 
not  grant  the  creditor  any  power  or 
control  o  /er  the  license."  We  also  note 
that  appl  cation  of  state  laws  under 
Article  9  of  the  Uniform  Commercial 
Code  is  generally  limited  in  connection 
with  the  reatment  of  security  interests 
of  non-aa  signable  "personal  property" 
governed  by  federal  law.  We  seek 
comment  on  how  cases  like  MLQ 
Investors  and  the  application  of  the  UCC 
provisioi  s  have  affected  lending 
practices  for  FCC  licensees  and  what,  if 
any,  impi  ict  the  grant  of  security 
interests  n  spectrum  licenses  to  RUS 
might  ha'  'e  on  established  law  in  this 
area,  incl  jding  the  appropriate  method 
of  how  R  JS  would  perfect  a  security 
interest  ii  i  FCC  licenses. 

72.  Ne3 1,  we  address  the  concerns  that 
have  led  is  to  propose  that  any  seciuity 
interest  g-anted  to  RUS  be  expressly 
conditioned  on  the  Commission's  prior 
approval  of  any  assignment  of  the 
license  oi  any  transfer  of  dejure  or  de 
facto  con  rol.  We  ask  whether  it  may  be 
feasible  fi  )r  a  licensee  to  grant  RUS  a 
seciurity  i  aterest  in  an  FCC  license 
without  ( ompromising  our  obligation  to 
maintain  control  of  spectrum  in  the 
public  in  erest,  so  long  as  we  are 
complete  y  able  to  fulfill  our  applicable 
mandates  under  the  Commimications 
Act  of  19 14,  as  amended.  For  example, 
we  must  ind  will  preserve  our  authority 
under  se<  tion  310(d)  to  review  and 
approve  i  icense  assignments  and 
transfers  of  control,  to  assess  and 
confirm  the  basic  qualifications  of 
assignees  and  transferees,  and,  more 
generallyj  to  exercise  our  statutory 
responsibility  to  determine  whether  the 
section  31 0(d)  transaction  in  question 
will  serv^  the  public  interest, 
convenience  and  necessity.  "The 
Commission  has  historically  disallowed 
granting  security  interests  in  FCC 
licenses,  )ased  upon  its  concern  that 
such  fina  icing  arrangements  may 
interfere  vith  its  ability  to  regulate  the 
assignme  it  of  licenses,  the  transfer  of 
control  o  rer  licenses,  and,  more 
generally  the  use  of  spectrum.  If, 
however,  we  can  ensure  that 
appropri!  te  prior  approval  of 
assignme  its  and  transfers  is  obtained, 
and  if  we  further  limit  any  grant  of  a 
security  i  aterest  to  RUS,  a  federal  loan 
agency,  dp  commenters  believe  that  our 
policy  and  statutory  concerns  would  be 
satisfacto  rily  addressed,  thus  enabling 
us  to  proi  aote  flexibility  and  financing 
opportun  ties  for  licensees  serving  rural 
and  unde  rserved  areas?  In  this  regard, 
we  note  t  lat  we  have  seen  no  detectable 
erosion  o  our  regulatory  authority  from 
our  ciure  it  policy  of  permitting 


licensees  to  engage  in  a  very  similar 
type  of  financing  arrangement — that  is, 
a  licensee  grant  of  a  third  party  security 
interest  in  its  stock  and  the  proceeds  of 
the  sale  of  the  license,  along  with  third 
party  perfection  of  that  interest,  prior  to 
the  sale  of  the  subject  license.  We  seek 
comment  on  the  relative  impact  that 
such  developments  may  have  on  our 
ability  to  implement  and  enforce  our 
statutory  obligations. 

73.  We  recognize  that  permitting  RUS 
to  obtain  security  interests  in  FCC 
licenses  would  provide  RUS  with 
greater  rights  vis-a-vis  the  license  and 
licensee  than  it  currently  can  obtain.  We 
therefore  ask  whether  our  proposed 
condition  requiring  prior  FCC  approval 
before  RUS  can  foreclose  on  the  license 
would  satisfactorily  and  adequately 
preserve  existing  regulatory 
relationships.  The  type  of  security 
interest  that  we  are  seeking  comment  on 
would  be  a  right  between  the  licensee 
and  RUS,  exercisable  only  upon 
Commission  approval.  Would  such  a 
right  be  fully  consistent  with  our 
responsibilities  imder  the 
Communications  Act?  We  ask  whether 
it  would  not  be  different  than  granting 
RUS  an  option  to  purchase  a  license,  for 
example.  We  note  that  we  would  review 
and  require  our  approval  of  an 
assignment  to  RUS  in  accordance  with 
our  transfer  and  assignment  policies 
before  RUS  could  assume  control  of  a 
license.  Such  a  process  is  designed  to 

'ensure  that  the  federal  government 
retains  appropriate  control  over  use  of 
the  spectrum  consistent  with  sections 
301  and  304  of  the  Act,  and  that  the 
perfection  of  a  security  interest  in  a 
license  does  not  interfere  with  these  or 
other  statutory  obligations  and  policy 
prerogatives.  For  example,  would  a 
security  interest  in  a  license  give  RUS 
any  rights  that  might  conflict  with  the 
Commission's  regulatory  oversight 
(other  than  an  unapproved  foreclosure 
or  assertion  of  control)  that  it  could 
exercise  against  the  licensee? 
Furthermore,  in  light  of  the  fact  that 
RUS  is  a  federal  government  agency,  we 
ask  whether  we  may  have  greater 
statutory  latitude  to  grant  it  a  seciuity 
interest  while  still  ensuring  that  the 
federal  government  retains  control  over 
spectrum. 

74.  Our  next  concern  relates  to  any 
imintended  consequences  that  may 
result  from  this  potential  policy  change, 
especially  as  it  relates  to  existing  and 
futiure  financial  and  regulatory 
relationships  and  any  new  claims  or 
conflicts  that  may  arise.  It  appears  that 
one  of  the  main  conceptual  diflerences    ^ 
between  the  current  limits  on  the  scope 
of  permissible  security  interests  and  our 
proposal  is  that  a  security  interest  in  a 
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license  itself  would  link  the  secured 
party  more  directly  to  the  Commission. 
It  is  our  understanding  that  under 
current  financing  practices  involving 
FCC  licensees,  the  secured  party's  rights 
stem  from  its  relationship  as  a  lender 
{and  possibly  an  equipment  vendor, 
bondholder  or  stockholder)  to  the 
licensee,  not  directly  to  the 
Commission,  even  aher  defaidt  and 
foreclosure  on  the  secured  assets.  We 
seek  comment  on  whether  the  grant  by 
a  licensee  of  a  contingent  interest  in  a 
Commission  authorization  to  RUS — 
without  the  Commission's  permission  or 
review — would  undermine  our 
regulatory  authority  embodied  in 
sections  301  and  304.  We  also  ask  how 
the  existence  of  RUS,  as  a  secured 
creditor,  may  affect  the  ability  of  the 
licensee  to  seek  financing  from  other 
sources  in  this  situation?  In  sum,  we 
seek  comment  on  what,  if  any, 
difference  from  the  perspective  of  RUS, 
a  third-party  lender,  or  the  licensee, 
would  there  be  on  a  relaxation  of  the 
ciuxent  secmity  interest  policies  in  the 
circimistances  described  above. 

75.  Finally,  we  seek  comment  on  one 
other  concern  that  had  been  raised  in 
the  past  by  the  Commission  in 
connection  with  prior  similar  proposals. 
In  particular,  in  the  context  of  broadcast 
licenses,  the  Commission  expressed 
concern  about  the  independence  of 
broadcast  stations  and  about  the  ability 
of  creditors  to  have  substantial 
influence  over  a  borrower  station.  We 
seek  comment  on  whether  such  dangers 
exist  in  the  coimection  with  RUS's 
attaiimient  of  secm-ity  interests  in  non- 
broadcasting  wireless  licenses, 
especially  as  it  relates  to  preserving  and 
protecting  facilities-based  competition 
and  innovation  by  and  among  wireless 
service  providers. 

2.  Cellular  Cross-Interests  in  Rural 
Service  Areas 

a.  Background 

76.  Section  22.942  of  the 
Commission's  rules  substantially  limits 
the  ability  of  parties  to  have  interests  in 
cellular  carriers  on  different  channel 
blocks  in  the  same  rural  geographic 
area.  To  the  extent  licensees  on  different 
channel  blocks  have  any  degree  of 
overlap  between  their  respective 
cellidar  geographic  service  areas 
(CGSAs)  in  an  RSA,  section  22.942 
prohibits  any  entity  from  having  a  direct 
or  indirect  ownership  interest  of  more 
than  5  percent  in  one  such  licensee 
when  it  has  an  attributable  interest  in 
the  other  licensee.  An  attributable 
interest  is  defined  generally  to  include 
an  ownership  interest  of  20  percent  or 
more  or  any  controlling  interest.  An 


entity  may  have  a  non-controlling  and 
otherwise  non-attributable  direct  or 
indirect  ownership  interest  of  less  than 
20  percent  in  licensees  for  different 
channel  blocks  in  overlapping  CGSAs 
within  an  RSA. 

n.  The  Commission  initiated  a 
comprehensive  review  of  the  cellular 
cross-interest  rule  in  January  2001  as 
part  of  its  2000  biennial  regulatory 
review  of  spectrum  aggregation  limits. 
In  December  2001,  pursuant  to  section 
1 1  of  the  Communications  Act,  the 
Conunission  released  its  Spectrum  Cap 
Sunset  Order  and,  on  the  basis  of  the 
state  of  competition  in  CMRS  markets, 
sunset  the  CMRS  spectrum  cap  rule  in 
all  markets  effective  January  1,  2003. 
See  2000  Biennial  Regulatory  Review 
Spectrum  Aggregation  Limits  for 
Commercial  Mobile  Radio  Services,  WT 
Docket  No.  01-14,  Report  and  Order,  67 
FR  1626  (Jan.  14,  2002)  [Spectrum  Cap 
Sunset  Older).  In  that  order,  the 
Commission  also  determined  that 
cellular  carriers  in  urban  areas  no  longer 
enjoyed  first-mover,  competitive 
advantages,  and  it  therefore  eliminated 
the  cellular  cross-interest  rule  in  MSAs 
on  that  basis,  also  pursuant  to  section  11 
of  the  Act.  While  the  Conmiission  left 
the  cross-interest  rule  in  place  in  RSAs, 
it  indicated  that  it  would  consider 
waiver  requests  and  reassess  the  need 
for  the  rule  at  a  future  date. 

78.  In  March  2002,  the  Commission 
sought  comment  on  petitions  filed  by 
Dobson  Commimications  Corporation, 
Western  Wireless  Corporation,  and 
RiubI  Cellular  Corporation  (Dobson/ 
Westem/RCC)  and  Cingular  Wireless 
LLC  (Cingular)  seeking  reconsideration 
of  the  decision  in  the  Spectrum  Cap 
Sunset  Order  to  retain  die  cellular  cross- 
interest  rule  in  RSAs.  Petitioners  and 
commenting  parties  focused  on  the 
sufficiency  of  the  competitive  market 
analysis  underljang  the  decision  to 
retain  the  cellular  cross-interest  rule  in 
RSAs,  as  well  as  the  consequences  of 
relying  on  case-by-case  review  to 
examine  cellular  competition  in  rural 
areas.  Parties  also  asserted  that  the 
waiver  process  established  in  the 
Spectrum  Cap  Sunset  Order  creates 
regulatory  uncertainty  and  discourages 
potential  transactions  and  financing  that 
coiUd  benefit  rural  consumers.  These 
petitions  remain  pending  and  are  being 
consolidated  into  the  instant 
rulemaking. 

79.  In  its  December  2002  Rural  NOI. 
the  Commission  sought  conunent  on  the 
cellular  cross-interest  rule  as  it  reviewed 
its  policies  to  encourage  the  provision  of 
wfreless  services  in  rural  areas.  The 
Commission  received  comments 
supporting  either  modification  or 
elimination  of  the  rule  so  as  to  facilitate 


investment  and  financing  arrangements 
for  rural  cellular  providers. 

b.  Discussion 

80.  We  seek  comment  on  whether  the 
continued  application  of  Ihe  cellular 
cross-interest  rule  in  all  RSAs  may 
impede  market  forces  that  drive 
investment  and  economic  development 
in  rural  areas.  The  recent  downturn  in 
telecommunications  markets,  worsening 
financial  condition  of  many  carriers, 
and  the  ongoing  need  for  capital 
investment  to  keep  up  with 
technological  and  regulatory  changes, 
has  made  it  more  difficult  for  wireless 
carriers,  especially  those  serving  rural 
areas,  to  obtain  financing.  In  light  of  the 
foregoing,  we  seek  comment  regarding 
whether  we  shoiUd  modify  the  cellular 
cross-interest  rule  to  promote 
investment  while  protecting  against 
potential  competitive  harms. 
Specifically,  we  tentatively  conclude  to 
retain  the  cellular  cross-interest  rule  as 
it  applies  only  in  RSAs  with  three  or 
fewer  CMRS  competitors  and  we  seek 
comment  on  removing  the  rule  as  it 
applies  to  other  RSAs  and  to  non- 
controlling  investments  in  all  RSA 
licensees. 

81.  In  the  Spectrum  Cap  Sunset 
Order,  the  Commission  concluded  that 
it  would  be  more  efficient  and  less 
cosdy  to  the  Commission  to  maintain  a 
prophylactic  cross-interest  rule 
applicable  to  all  RSAs  and  to  entertain 
waiver  requests  for  the  small  subset  of 
transactions  in  RSAs  where  competition 
was  more  robust.  As  a  consequence  of 
that  decision,  cellular  licensees  in 
MSAs  are  free  to  procure  financing  that 
involves  ownership  interests  that  fall 
below  the  threshold  that  triggers  the 
cross-interest  rule,  while  cellular 
licensees  in  all  RSAs  are  not.  While  the 
Commission  attempted  to  address  this 
barrier  to  investment  in  rural  areas  by 
providing  a  specffic  waiver  process,  the 
transactions  costs  and  regulatory 
uncertainty  surrounding  any  waiver 
procedure  may  deter  some  beneficial 
investment  in  these  areas. 

82.  We  seek  comment  on  whether 
changing  the  cellular  cross-interest  rule 
for  RSAs  that  enjoy  a  greater  degree  of 
competition  will  spur  needed 
investment  in  these  rural  areas  and 
foster  even  more  competition  in  others. 
As  an  initial  matter,  we  seek  comment 
regarding  what  constitutes  a 
"competitor"  for  purposes  of  this  rule. 
We  also  s^k  comment  regarding 
whether,  in  the  event  we  do  eliminate 
the  cellular  cross-interest  nde  for  RSAs 
with  greater  than  three  competitors,  we 
should  adopt  a  transition  period  after 
which  time  the  rule  would  sunset  for 
these  RSAs.  In  the  event  that 
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commenters  support  such  a  sunset 
period,  we  seek  comment  regarding  the 
appropriate  length  of  the  sunset  period. 

83.  We  also  ask  commenters  for 
additional  suggestions  regarding  how 
we  may  modify  our  cellular  cross- 
interest  rule  to  promote  investment  in 
rural  areas  while  retaining  adequate 
competitive  safeguards.  For  example, 
shoiild  we  eliminate  the  cellular  cross- 
interest  restriction  for  all  RSAs  where 
the  ownership  interest  being  transferred, 
assigned  or  acquired  is  not  a  controlling 
interest  (i.e.,  where  the  interest  is  a  non- 
controlling  interest  and  where  the 
transaction  otherwise  would  not  require 
prior  FCC  approval)?  We  ask  parties  to 
focus  their  comments  on  the  effect  of 
the  cross-interest  nde  on  licensees' 
acquisition  of  adequate  capital  in  these 
areas.  Commenters  supporting  our 
proposal  should  identify  and  discuss 
specific  past  instances  in  which  they 
have  had  difficulty  obtaining  financing 
in  rural  areas  due  to  the  cellular  cross- 
interest  rule.  We  also  request  parties  to 
provide  examples  of  the  extent  to  which 
the  waiver  process  has  deterred  or 
prevented  acquisition  of  capital  in  a 
rural  market(s).  We  seek  specific  market 
data  and  historical  examples  to  assist 
our  public  interest  determination  of  the 
extent  to  which  appHcation  of  the 
cellular  cross-interest  rule  in  RSAs 
impedes  market  forces  that  drive 
development  in  these  rural  and 
underserved  areas. 

84.  We  also  seek  comment  on  whether 
wctension  of  the  case-by-case  review,  as 
established  in  the  Spectrum  Cap  Sunset 
Order,  will  promote  investment  and  is 
sufficient  to  safeguard  competition  in 
RSAs  with  more  than  three  competitors. 
Although  we  recognize  the  role  that  the 
cellular  cross-interest  rule  has  provided 
in  the  past  against  the  possibility  of 
significant  additional  consolidation  of 
cellular  providers  in  nual  areas,  we  ask 
whether  the  public  interest  may  be 
better  served  by  the  benefits  of  pure 
case-by-case  review,  hi  the  Spectrum 
Cap  Sunset  Order,  the  Commission 
concluded  that  case-by-case  review 
under  section  310(d)  of  the  Act, 
properly  performed  and  with  ' 
appropriate  enforcement  mechanisms, 
allows  greater  r^ulatory  flexibility  and 
greater  attention  to  the  actual 
circumstances  of  a  particular 
transaction,  thus  promoting  economic 
efficiency  by  reducing  the  possibility 
both  of  approving  secondary  market 
transactions  that  are  not  in  the  public 
interest  and  of  impeding  transactions 
that  are  actually  in  the  public  interest. 
In  the  markets  still  covered  by  the 
cellular  cross-interest  rule,  for  example, 
the  rule  prevents  the  two  cellular 
licensees  from  merging  regardless  of  the 


competinve  circumstances  in  a  given 
market.  But  does  not  prevent  one 
cellular  licensee  from  merging  with  a 
PCS  licensee,  even  though  the 
competitive  effect  of  both  transactions 
might  bej  very  similar.  We  seek  comment 
on  whether  this  inequity  may  distort  the 
market  iti  any  area  in  which  more  than 
just  the  t  ivo  cellular  licensees  are 
operatin  ;  and  whether  the  better 
approacl  i  to  safeguarding  competition  is 
to  take  account  of  the  particular 
circumstances  of  each  market  through 
case-by-<  ase  competitive  review. 

G.  Infras  mature  Sharing 

1 .  Backgi  ound 

85.  Bo  h  in  the  United  States  (U.S.) 
and  the  European  Union  (EU), 
commeroial  wireless  providers  have 
sought  tq  minimize  their  capital 
expendinires  and  maximize  their 
coveragelby  engaging  in  joint  ventures 
with  othir  providers  to  share 
infrastructure  costs.  Such  arrangements 
are  genejally  known  as  "infrastructure 
sharing,'*  and  they  can  take  place  at 
various  1 8vels.  At  the  most  basic  level  is 
sharing  c  f  passive  elements  such  as 
antennas  and  towers,  followed  by 
sharing  af  active  or  "intelligent" 
elements  of  the  networks  such  as 
switches  and  nodes,  followed  by  sharing 
of  spectr  im. 

86.  In  1  he  United  States,  several 
infrastructure  sharing  arrangements 
have  be^  announced  in  the  past  two 
years.  Tt  e  providers  claim  that  such 
infi^structure  sharing  will  allow  them  to 
cover  a  larger  geographic  area  at  lower 
cost.  In  a  ddition,  because  two  or  more 
provider  i  share  the  infi-astructure,  these 
arrangen  ents  may  allow  for  more 
provider :  to  serve  a  market  than 
otherwis  s  would  be  possible.  Finally,  to 
the  exter  t  that  these  arrangements  make 
it  possib  e  for  providers  to  cover  a  larger 
geograpl  ic  area,  and  thus  serve  a  greater 
number  (  f  consumers,  they  may  provide 
an  impoi  tant  public  interest  benefit. 

87.  In£  astructure  sharing 
arrangen  ents  that  do  not  involve  a 
transfer  <  f  control,  as  defined  under 
section  3 10(d),  do  not  require 
Commiss  ion  review.  Infrastructure 
sharing  a  rrangements  that  do  involve  a 
transfer  qf  control,  like  other 
arrangeinents,  require  Commission 
review.  Also,  while  previous 
infrastructure  sharing  arrangements 
have  not  required  Commission  review, 
the  Commission  has  taken  no  regulatory 
action  topither  promote  or  create 
incentives  for  parties  to  enter  into  such 
arrangen^nts. 

88.  As  tompared  to  the  U.S.  market, 
inirastrui  iture  sharing  has  received  more 
attention  from  regulators  in  the  EU  and 


its  Member  States.  Within  the  past  year, 
the  European  Commission  announced  a 
preliminary  conclusion  to  favorably 
view  two  agreements  for  the  provision 
of  3G  services,  one  in  the  United 
Kingdom  and  one  in  Germany.  The 
European  Commission  noted  that  these 
arrangements  should  allow  for  faster 
rollout  of  service  and  greater  coverage, 
especially  in  remote  and  rural  areas. 

2.  Discussion 

89.  As  noted  earlier,  because  of  the 
lower  population  density  and  smaller 
customer  base  found  in  rural  areas,  the 
economically  efficient  number  of 
providers  for  these  markets  will  be 
fewer  than  that  for  urban  markets. 
Because  infrastructure  sharing  helps 
lower  capital  costs  and  thus  extend  the 
coverage  of  providers,  this  practice  may 
be  particularly  important  in  rural  areas, 
for  which  geographic  coverage  is 
especially  important.  In  addition, 
because  infrastructure  sharing  may 
make  it  possible  for  more  providers  to 
operate  in  a  given  area,  this  practice 
again  is  important  for  rural  markets  that 
tend  to  have  fewer  competitors. 

90.  We  continue  to  believe  that,  under 
certain  circumstances,  licensees  should 
be  able  to  engage  in  infrastructure 
sharing  in  order  to  further  promote 
service  in  these  markets.  Thus,  for 
infrastructure  sharing  in  rural  areas  that 
involve  no  transfer  of  control,  as  defined 
by  section  310(d),  there  are  no 
requirements  for  Commission  pre- 
cleafance.  For  infrastructure  sharing 
arrangements  in  rural  areas  that  involve 
a  transfer  of  control,  we  will  maintain 
section  310(d)  review.  We  note  that  in 
the  SecondaiyAforicefs  proceeding  we 
have  significantly  streamlined  the 
transfer  of  control  and  assignment 
process,  and  we  inquire  as  to  whether 
there  are  other  steps  we  should  consider 
to  further  streaihline  this  process. 

91.  We  seek  comment  on  the  extent  to 
which  infrastructure  sharing  may 
promote  service  in  rural  markets.  Are 
there  particular  types  of  infiastructure 
sharing  arrangements  that  may  be  most 
effective  in  promoting  this  goal?  Are 
there  specific  policy  steps  we  should 
take  as  a  regulatory  matter  to  promote 
infrastructure  sharing  arrangements 
that,  in  turn,  promote  service  in  rural 
areas?  We  encourage  comments  from 
provides  involved  in  infrastructure 
sharing  in  the  U.S.  and  EU  as  well  as 
those  familiar  with  such  arrangements. 

92.  We  also  seek  comment  on  the 
potential  costs  and  benefits  of  this 
proposed  policy.  With  regard  to  the 
potential  benefits,  we  note  that 
comments  by  European  Commission 
regulators  in  support  of  such 
arrangements  in  the  E.U.  generally  focus 
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on  the  ability  of  carriers  to  lower  costs 
and  increase  their  coverage  area, 
especially  to  rural  markets.  Can  we 
assume  similar  benefits  for  rural  areas  in 
the  U.S.?  We  recognisje  that  the 
Commission  has  stressed  the  value  of 
facilities-based  competition,  and  that 
infrastructure  sheiring  by  definition 
limits  competition  between  two 
potential  competitors.  We  seek 
comment  on  the  factors  we  should 
consider  in  evaluating  infrastructure 
sharing  arrangements  that  require 
section  310  approval  so  as  to  effectively 
balance  promoting  competition  among 
providers  and  promoting  expanded 
coverage  in  rural  areas. 

93.  In  addition,  we  recognize  that,  as 
in  the  case  of  secondeuy  market 
spectrum  leasing,  infrastructure  sharing 
may  require  reconsideration  of  our 
regulatory  definitions  of  spectrum  use. 
As  described  above,  we  propose  that 
licensees  that  make  their  spectnun  in 
rural  areas  available  to  other  parties  via 
secondary  markets  are,  in  a  sense,  using 
that  spectrum.  Should  we  similarly 
consider  spectrum  involved  in 
infrastructure  sharing  arrangements  to 
be  "used"  and  thus  not  subject  to  re- 
licensing  or  any  other  mechanism  to 
make  the  spectrum  available  to  third 
parties? 

H.  Rural  Radiotelephone  Service  and 
Basic  Exchange  Telecommunications 
Radio  Service 

1.  Backgroimd 

94.  The  Rural  Radiotelephone  Service 
(RRS)  was  established  to  permit  the  use 
of  certain  VHF  and  UHF  spectrum  to 
provide  radio  telecommunications 
services,  in  particular,  basic  telephone 
service,  to  subscribers  in  locations 
generally  deemed  so  remote  that 
traditional  wireline  service  or  service  by 
other  means  is  not  feasible.  The  RRS 
operates  in  the  paired  152/158  MHz  and 
454/459  MHz  bands,  which  are  also 

.used  by  paging  services.  In  1987,  the 
Commission  adopted  rules  that 
authorized  the  establishment  of  the 
Basic  Exchange  Telecommimications 
Radio  Service  (BETRS)  within  the  RRS. 
BETRS  is  authorized  in  the  same  paired 
spectnmi  bands  as  RRS  and  in  addition, 
on  fifty  channel  pairs  in  the  816-820/ 
861-865  MHz  band.  BETRS,  which  is 
essentially  a  tj^e  of  technology  used  to 
provide  rRs,  utilizes  a  digital  system 
that  is  more  spectrally  efficient  than 
traditional  analog  RRS,  provides  private 
calling,  and  has  a  much  lower  call 
blocking  rate  than  RRS.  Only  local 
exchange  carriers  that  have  been  state 
certified  to  provide  basic  exchange 
telephone  service  (or  others  having  state 
approval  to  provide  such  service)  in  the 


pertinent  area  are  eligible  to  hold 
authorizations  for  BETRS. 

95.  The  BETRS  R60  provided  that 
traditional  RRS  and  BETRS  would  be 
co-primary  with  other  services  that  were 
authorized  to  use  the  same  spectrum. 
See  Basic  Exchange 

Telecommunications  Radio  Service,  CC 
Docket  No.  86-495,  Report  and  Order, 
53  FR  3210  (February  4, 1988)  (BETRS 
RSO).  Prior  to  the  establishment  of 
BETRS,  RRS  was  licensed  on  a 
secondary,  non-interfering  basis.  In 
1997,  the  Comimission  established  rules 
to  auction  the  152/158  MHz  and  454/ 
459  MHz  bands  and  issue  paging 
licenses  on  a  geographic  basis.  As  a 
result,  existing  RRS  and  BETRS 
licensees  authorized  for  these  spectrum 
bands  were  afforded  protection  as 
incumbent  licensees  and  could  continue 
operating  on  a  primary  basis.  However, 
we  indicated  that  subsequent  RRS  and 
BETRS  licenses  in  these  bands  would  be 
issued  on  a  secondary  basis  to  the 
geographic  area  licensee.  Similarly,  in 
1997,  the  Commission  established  rules 
to  auction  the  816-820/861-865  MHz 
bands  and  issue  SMR  licenses  on  a 
geographic  basis.  As  a  result,  existing 
BETRS  licensees  authorized  in  the  800 
MHz  band  were  afforded  protection  as 
incumbent  licensees  and  could  continue 
operating  on  a  primary  basis.  Again,  we 
indicated  subsequent  BETRS  licenses  in 
these  bands  woiUd  be  issued  on  a 
secondary  basis  to  the  geographic  area 
licensee.  Today  new  RRS  and  BETRS 
licenses  are  issued  on  a  secondary,  non- 
interfering  basis. 

2,  Discussion 

96.  We  seek  to  establish  a  more 
complete  record  regarding  these  services 
in  order  to  allow  us  to  determine  if 
certain  rules  and  policy  changes  are 
needed  to  facilitate  the  use  of  RRS  and 
BETRS.  As  discussed  below,  we  seek 
comment  on  whether:  (1)  There  is  a 
current  demand  for  RRS  and  BETRS;  (2) 
other  wireless  services  have  supplanted 
RRS  and  BETRS  as  alternatives  to 
wireline  service;  (3)  access  to  spectrum 
is  a  limiting  factor  for  RRS  and  BETRS 
and  (4)  current  Commission  rules  and 
polices  are  prohibiting/limiting  the 
effectiveness  of  RRS  and  BETRS  to 
provide  service^  in  rural  areas. 

97.  As  an  initial  matter,  we  would  like 
to  determine  the  level  of  demand  for 
RRS  and  BETRS.  We  reviewed  licensing 
data,  locations  where  basic  exchange 
service  does  not  appear  to  be  available, 
and  the  availability  of  equipment  for 
RRS  and  BETRS.  It  appears,  on  the 
surface,  certain  areas  that  do  not  have 
basic  telephone  service  might  benefit 
from  RRS  or  BETRS.  For  example,  we 
note  that  no  RUS  or  BETRS  facilities  are 


licensed  in  Mississippi,  which 
according  to  2000  Census  data,  has  the 
lowest  household  telephone  penetration 
rate  in  the  U.S.  In  addition,  we  cannot 
find  evidence  that  800  MHz  BETRS 
equipment  has  ever  been  manufactured 
and  made  available  in  the  U.S. 
Furthermore,  we  only  found  one 
company  that  claimed  it  provided  new 
RRS  and  BETRS  equipment.  We  seek 
comment  on  whether  there  is  still  a 
demand  for  RRS  and  BETRS,  beyond 
what  is  currently  offered,  and  whether 
RRS  and  BETRS  are  viable  options  in 
the  provision  of  basic 
telecommunications  services.  If  there  is 
a  demand  for  these  services,  are  there 
ways  that  RRS  and  BETRS  could  be 
used  more  efficiently  and/or  effectively? 

98.  If  there  is  a  demand  for  basic 
communications  services,  other  than 
wireline,  and  it  is  not  being  met  using 
traditional  RRS  and  BETRS  spectrum, 
we  are  interested  in  exploring  how  the 
demand  is  being  met.  The  Commission 
has  embraced  policies  that  provide 
many  wireless  licensees  with  added 
flexibility  in  providing  various  types  of 
services  (i.e.,  fixed  or  mobile/voice  or 
data).  It  is  now  possible  that  services 
(i.e.,  basic  exchange  service)  previously 
offered  only  by  RRS  and  BETRS 
licensees  could  be  offered  by  licensees 
in  other  wireless  services,  using  other 
spectrum  bands.  Furthermore,  it  is 
possible  with  the  proliferation  of  mobile 
telephony  throughout  the  coimtry, 
individuals  that  in  the  past  would  have 
been  a  prime  candidate  to  receive  RRS 
or  BETRS  may  now  have  access  to  a 
mobile  telephone  that  is  the  sole 
telephone  used  within  a  household.  We 
are  not  able  to  determine  how  many 
hcensees  are  providing  basic  exchange 
service  to  rural  areas  using  alternative 
spectrum  or  how  many  licensees  are 
providing  services  (i.e.,  mobile 
telephony)  and  therefore  could  negate 
the  need  for  RRS  or  BETRS  in  particular 
areas.  We  therefore  seek  comment  on 
the  effectiveness  of  non-RRS  and  BETRS 
licensees  in  providing  the  same  services 
or  alternative  services  in  lieu  of  RRS 
and  BETRS.  Furthermore,  we  seek  ' 
comment  on  whether  additional 
flexibility  is  necessary  in  order  to  fully 
exploit  capabilities  of  licensees  in  this 
context?  In  addition,  we  seek  comment 
regarding  to  what,  if  any,  extent 
luilicensed  spectrum  is  being  used  to 
provide  services  that  have  traditionally 
been  provided  by  RRS  and  BETRS 
hcensees. 

99.  In  some  instances,  there  may  be  a 
demand  for  a  service;  however,  access  to 
the  spectrum  needed  to  provide  such 
services  may  not  be  reachly  available. 
We  noted  in  the  Secondary  Markets 
proceeding  that  facilitating  spectrum 
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leasing  arrangements  permits  additional 
spectrum  users  to  gain  access  to 
spectrum.  Furthermore,  several 
commenters  in  the  Secondary  Markets 
proceeding  specifically  indicated  that 
facilitating  leasing  arrangements  would 
increase  service  offerings  to  rural 
customers  by  enabling  rural  telephone 
companies  and  others  to  access 
imderutilized  spectrum.  We  seek 
comment  on  whether  there  is  a  problem 
for  potential  providers  of  RRS  or  BETRS 
in  accessing  spectrum  and  if  so,  whether 
parties  feel  secondary  markets  will 
provide  the  appropriate  means  for 
access  to  the  desired  spectrum. 
100.  We  are  also  interested  in 
determining  if  the  Conunission's  current 
rules  and  policies  for  RRS  and  BETRS 
are  limiting  factors  towards  a  more 
expansive  use  of  these  services.  We  note 
that  currendy  there  is  an  eligibility 
restriction  for  BETRS  that  restricts  the 
issuance  of  a  license  to  only  those 
entities  that  receive  state  approval  to 
provide  basic  exchange  telephone 
service.  We  believe  that  this  rule  may  be 
unnecessary  and  may  serve  as  a 
potential  regulatory  hurdle  towards  a 
more  rapid  and  efficient  use  of  the 
BETRS  spectrum.  We  therefore  propose 
to  remove  the  eligibility  restrictions 
contained  within  section  22.702  of  our 
ndes  regarding  state  approval  prior  to 
the  issuance  of,a  BETRS  license. 
Furthermore,  the  current  service  rules 
for  RRS  and  BETRS  provides  that  new 
licenses  are  issued  on  a  secondary,  non- 
interfering  basis.  In  a  Petition  for 
Ridemaking  filed  by  several  parties, 
which  eventually  lead  to  the 
establishment  of  BETRS,  a  request  was 
made  to  provide  2  MHz  of  dedicated 
spectrum  for  the  use  of  BETRS.  At  the 
time,  we  determined  that  the  demand 
for  BETRS  was  not  clear  and  therefore 
made  the  decision  not  to  provide 
discrete  spectrum  for  the  use  of  BETRS. 
However,  we  indicated  that  if  the 
spectrum  that  was  made  available  for 
BETRS  proved  to  be  insufficient  at  a 
future  date,  we  would  revisit  the 
problem  at  that  time.  We  note  that  in  the 
Rural  NOI  we  sought  comment  on  how 
we  might  revise  existing  RRS  and 
BETRS  rules  to  further  facilitate  the 
provision  of  wireless  services  to  rural 
areas.  We  did  not  receive  any  comments 
that  specifically  addressed  the  need  to 
revise  RRS  or  BETRS  rules.  We  seek- 
comment  on  our  proposal  to  remove  the 
eligibility  restrictions  in  section  22.702 
of  the  Conunission's  rules  for  BETRS 
licensees.  Based  on  the  ciirrent  RRS  and 
BETRS  licensing  scheme,  we  seek 
comment  on  whether  there  is  a  need  for 
us  to  expand  the  secondary  status  for 
RRS  and  BETRS  to  other  spectrum 


bands  in  order  to  facilitate  and 
encouraf  e  construction  in  rural  areas.  If 
so,  what  spectrum  bands  could  RRS  and 
BETRS  b^  expanded  to  include?  If     ^ 
addition  il  spectrum  should  be 
designat(  id  on  a  primary  basis  for 
BETRS,  1  fcrhat  band(s)  would  be  viable? 
How  mu  :h  spectnun  would  be  needed? 
Is  there  e  xisting  equipment  or 
equipme  it  that  can  be  manufactured 
and  mad ;  readily  available  for  use  in 
the  band  s)? 

101.  A  i  a  final  matter,  and  in  light  of 
the  Com]  lission's  policies  towards  a 
more  flea  ible-use,  market-based 
approacl  to  spectrum  management,  we 
believe  if  is  appropriate  at  this  time  to 
determine  if  the  current  designation  of 
RRS  and  BETRS  as  fixed  services  creates 
disincen  ives  towards  a  more  expansive 
use  of  thi  I  spectrum.  We  seek  comment 
on  whetl  er  providing  additional 
flexibilit '  to  allow  other  types  of  service 
offerings  using  RRS  and  BETRS 
spectrun:  on  a  secondary  basis  would 
provide  1  le  proper  incentives  for  these 
spectrun  bands  to  be  more  fully  utilized 
in  provic  ing  telecommunications 
services  i  o  rural  areas.  If  a  more  flexible 
use  polic  y  were  created  for  RRS  and 
BETRS,  what  considerations  must  the 
Commiss  ion  consider  in  adopting  rules 
and  poli<  ies  to  facilitate  such  flexible 
use? 

m.  Proci  dural  Matters 

A.  Ex  Pa\  te  Rules— Permit-But-Disclose 
Proceed i  ig 

102.  Tl  lis  is  a  permit-but-disclose 
notice  an  d  comment  rulemaking 
proceedi;  ig.  Ex  parte  presentations  are 
permitte<  ,  except  during  the  Sunshine 
Agenda  j  eriod,  provided  they  are 
disclosec  as  provided  in  Commission 
rules.  Set  generally  47  CFR  1.1202, 
1.1203,  aid  1.1206. 


B 


103.  A( 
Flexibilil  y 
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Initial  Regulatory  Flexibility  Analysis 

required  by  the  Regulatory 
Act,  the  Commission  has 
an  Initial  Regulatory 

Analysis  (IRFA)  of  the 
mpact  on  small  entities  of  the 
1  in  the  NPRM.  The  IRFA  is  set 
iw.  Written  public  comments 
requested  on  the  IRFA.  These 

must  be  filed  in  accordance 
same  filing  deadlines  for 
on  the  NPRM,  and  they  must 
arate  and  distinct  heading 
designati  ig  them  as  responses  to  the 
Re  'ulatory  Flexibility  Analysis. 
Com  nission's  Consumer 
Informal  on  Bureau,  Reference 
Informat  on  Center,  will  send  a  copy  of 
Notif  e  of  Proposed  Rulemaking, 
the  Initial  Regulatory 
Flexibili^  Analysis,  to  the  Chief 


Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act.  See 
5  U.S.C.  603(a). 

Need  for,  and  Objectives  of,  the  NPRM 

104.  In  this  NPRM,  we  continue  to 
examine  ways  of  amending  our 
regulations  and  policies  governing  the 
electromagnetic  spectrum  and  the 
facilities-based  commercial  and  private 
wireless  services  that  rely  on  spectrum, 
in  order  to  promote  the  rapid  and 
efficient  deployment  of  these  services  in 
rural  areas.  This  NPRM  builds  upon  the 
work  of  our  Notice  of  Inquiry,  in  which 
we  sought  comment  on  how  we  could 
modify  our  policies  to  encourage  the 
provision  of  wireless  services  in  rural 
areas.  This  NPJflMalso  draws  upon  the 
efforts  and  recommendations  of  the 
Spectrum  Policy  Task  Force,  which 
identified  and  evaluated  potential 
changes  in  our  spectrum  policy  that 
would  increase  public  benefits  from 
spectrum-based  services.  This  NPRM 
proposes  several  ways  in  which  the 
Commission  can  modify  and  improve  its 
regulations  and  policies  in  order  to 
promote  such  wireless  service  within 
rural  areas  while  simultaneously 
removing  any  disincentives  or  other 
barriers  to  construction  and  operation  in 
rural  areas. 

105.  As  a  complement  to  the  measures 
the  Commission  has  already  taken,  we 
seek  to  minimize  regulatory  costs  and 
eliminate  unnecessary  regvdatory 
barriers  to  the  deployment  of  spectrum- 
based  services  in  rural  areas.  As 
reflected  in  the  proposals  set  forth  in 
this  NPRM,  we  believe  there  are 
additional  spectrum  policy  initiatives 
the  Commission  can  adopt  to  reduce  the 
overall  cost  of  regulation  and  increase 
flexibility  in  a  manner  that  will 
facilitate  access,  capital  formation, 
build-out  and  coverage  in  rural  areas. 
Specifically,  in  this  NPRM,  we  seek      = 
comment  on  the  appropriate  definition 
of  what  constitutes  a  "nual  area"  for  the 
piuposes  of  this  proceeding.  We  also 
seek  comment  on  how  to  define  "built" 
spectrum  and  we  inquire  as  to  whether 
the  most  efficient  approach  may  be  to 
rely  on  providers'  filings  of  their 
construction  notifications,  an  approach 
used  with  broadband  PCS.  Notably,  we 
propose  that  spectrum  in  rural  areas  that 
is  leased  by  a  licensee,  and  for  which 
the  lessee  meets  the  performance 
requirements  that  are  applicable  to  the 
licensee,  should  be  construed  as  "used" 
for  the  purposes  of  this  proceeding  and 
any  performance  requirements  we 
adopt.  Furthermore,  we  seek  comment 
on  ways  the  Commission  coidd  modify 
its  regulations  pertaining-to  unused 
spectrum. 
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106.  In  this  NPRM,  we  propose  the 
adoption  of  a  "substantial  service" 
construction  benchmark  during  the 
initial  license  term  for  all  wireless 
services  that  are  licensed  on  a 
geographic  area  basis  and  that  are 
subject  to  performance  requirements. 
We  also  propose  a  substantial  service 
safe  harbor  for  rural  areas.  We  also  seek 
comment  on  whether  we  should  adopt 
a  geography-based  benchmark  for 
wireless  services  that  are  licensed  on  a 
geographic  area  basis  and  that  currently 
do  not  have  a  geographic  area  coverage 
option.  In  addition,  we  seek  comment 
on  whether  we  should  impose 
performance  requirements  in 
subsequent  license  terms  after  initial 
renewal.  We  also  seek  comment  on 
measures  that  may  be  taken  to  increase 
power  flexibility  for  licensed  services. 
We  also  seek  comment  as  to  the  relative 
effect  on  service  in  rural  areas  of  the 
Commission's  use  of  small  versus  large 
geographic  service  areas. 

107.  In  this  NPRM,  we  seek  comment 
on  what,  if  any,  regulatory  or  policy 
changes  should  be  made  to  complement 
the  Rural  Utilities  Service's  (RUS) 
financing  programs.  We  also  ask 
whether  we  should  allow  RUS  to  take 
secmity  interests  in  spectrum  licenses, 
provided  that  any  secmity  interest  is 
expressly  conditioned  on  the 
Conunission's  prior  approval  of  any 
assignment  of  the  license  from  the 
licensee  to  the  seciu«d  party.  We  also 
seek  comment  on  whether  we  should 
eliminate  the  cellular  cross-interest  rule 
in  Rural  Service  Areas  with  greater  thsm 

'  three  competitors,  and  we  seek 
comment  on  what  should  constitute  a 
"competitor."  In  addition,  we  seek 
comment  on  whether  clarifying  the 
Commission's  policy  on  infrastructure 
sharing  may  promote  service  in  rural 
areas.  Finally,  we  propose  ways  of 
modifying  our  rules  governing  Rural 
Radiotelephone  Service  (RRS)  and  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS)  to  expand  the  use  of  these 
services,  including  removing  eligibility 
restrictions  on  the  use  of  BETRS 
spectnun. 

Legal  Basis     - 

108.  We  tentatively  conclude  that  we 
have  authority  under  sections  4(i),  11, 
303(r),  309(j)  and  706  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i),  157, 161, 
303{r),  and  309(j),  to  adopt  the  proposals 
set  forth  in  the  NPRM. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

109.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 


feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jiuisdiction."  In  addition.  3ie  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

110.  Cellular  Licensees.  The  SBA  has 
developed  a  small  business  size 
standard  for  small  businesses  in  the 
category  "Cellular  and  CMher  Wireless 
Telecommunications."  Under  that  SBA 
category,  a  business  is  small  if  it  has 
1,500  or  fewer  employees.  According  to 
the  Bureau  of  the  Census,  only  twelve 
firms  out  of  a  total  of  1,238  cellular  and 
other  wireless  telecommunications 
firms  operating  during  1997  had  1,000 
or  more  employees.  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  are  small  businesses  imder  the 
SBA's  definition. 

111.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  11  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-nationwide  licensees 
and  four  nationwide  licensees  cmrently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
inciunbent  220  MHz  Phase  I  licensees. 
To  estimate  the  nimiber  of  such 
licensees  that  are  small  businesses,  we 
apply  the  small  business  size  standard 
imder  the  SBA  rules  applicable  to 
"Cellular  and  Other  Wireless 
Telecommunications"  companies.  This 
category  provides  that  a  small  business 
is  a  wireless  company  employing  no 
more  than  1,500  persons.  According  to 
the  Census  Bureau  data  for  1997,  oidy 
twelve  firms  out  of  a  total  of  1,238  such 
firms  that  operated  for  the  entire  year, 
had  1,000  or  more  employees.  If  this 
general  ratio  continues  in  the  context  of 
Phase  I  220  MHz  licensees,  the 
Conunission  estimates  that  nearly  all 
such  licensees  are  small  businesses 
under  the  SBA's  small  business 
standard. 

112.  220  MHz  Radio  Service— Phase  II 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  The 
Phase  II  220  MHz  service  is  subject  to 
spectrum  auctions.  In  an  order  relating 


to  this  service,  we  adopted  a  small 
business  size  standard  for  defining 
"small"  and  "very  small"  businesses  for 
purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits  and  installment  payments.  This 
small  business  standard  indicates  that  a 
"small  business"  is  an  entity  that, 
together  with  its  affiliates  and 
Controlling  principals,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  A  "very  small 
business"  is  defined  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  do  not  exceed  $3  million 
for  the  preceding  three  years.  The  SBA  - 
has  approved  these  small  size  standards. 
Auctions  of  Phase  II  licenses 
commenced  on  September  15, 1998,  and 
closed  on  October  22,  1998.  In  the  first 
auction,  908  licenses  were  auctioned  in 
three  difi'erent-sized  geographic  areas: 
Three  nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  Licenses, 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned,  693  were 
sold.  Thirty-nine  small  businesses  won 
373  licenses  in  the  first  220  MHz 
auction.  A  second  auction  included  225 
licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
smaU  business  status  won  158  licenses. 
A  third  auction  included  four  licenses: 
2  BEA  licenses  and  2  EAG  licenses  in 
the  220  MHz  Service.  No  small  or  very 
smedl  business  won  any  of  these 
licenses. 

113.  Lower  700  MHz  Band  Licenses. 
We  adopted  criteria  for  defining  three 
groups  of  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits.  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  afBliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years.  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $15  million  for  the  preceding 
three  years.  Additionally,  the  lower  700 
MHz  Service  has  a  third  category  of 
small  business  status  that  may  be 
claimed  for  Metropolitan/Rural  Service 
Area  (MSA/RSA)  licenses.  The  third 
category  is  entrepreneiu,  which  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  small  size  standards.  An  auction 
of  740  licenses  (one  license  in  each  of 
the  734  MSAs/RSAs  and  one  license  in 
each  of  the  six  Economic  Area 
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Groupings  (EAGs))  commenced  on 
August  27,  2002.  and  closed  on 
September  18.  2002,  Of  the  740  licenses 
available  for  auction,  484  licenses  were 
sold  to  102  winning  bidders.  Seventy- 
two  of  the  winning  bidders  claimed 
small  business,  very  small  business  or 
entrepreneur  status  and  won  a  total  of 
329  licenses.  A  second  auction 
commenced  on  May  28.  2003,  and 
closed  on  June  13,  2003,  and  included 
256  licenses:  5  EAG  licenses  and  476 
CMA  licenses.  Seventeen  winning 
bidders  claimed  small  or  very  small 
business  status  and  won  sixty  licenses, 
and  nine  winning  bidders  claimed 
entrepreneur  status  and  won  154 
licenses. 

114.  Upper  700  MHz  Band  Licenses. 
The  Commission  released  an  order 
authorizing  service  in  the  upper  700 
MHz  band.  This  auction,  previously 
scheduled  for  January  13,  2003,  has 
been  postponed. 

115.  Paging.  In  a  recent  order  relating 
to  i>aging,  we  adopted  a  size  standard 
for  "small  businesses"  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  A  small  business 
is  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years.  The  SBA  has  approved  this 
definition.  An  auction  of  Metropolitan 
Economic  Area  (MEA)  licenses 
commenced  on  February  24.  2000.  and 
closed  on  March  2.  2000.  Of  the  2,499 
licenises  auctioned,  985  were  sold.  Fifty- 
seven  companies  claiming  small 
business  status  won  440  licenses.  An 
auction  of  Metropolitan  Economic  Area 
(MEA)  and  Economic  Area  (EA)  licenses 
commenced  on  October  30,  2001,  and 
closed  on  December  5,  2001.  Of  the 
15,514  licenses  auctioned.  5.323  were 
sold.  132  companies  claiming  small 
business  status  purchased  3,724 
licenses.  A  third  auction,  consisting  of 
8,874  licenses  in  each  of  175  EAs  and 
1,328  licenses  in  all  but  three  of  the  51 
MEAs  commenced  on  May  13,  2003, 
and  closed  on  May  28,  2003.  Seventy- 
seven  bidders  claiming  small  or  very 
small  business  status  won  2,093 
licenses.  Currently,  there  are 
approximately  24,000  Private  Paging 
site-specific  licenses  and  74.000 
Common  Carrier  Paging  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Service,  608  private  and 
common  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
paging  or  "other  mobile"  services.  Of 
these,  we  estimate  that  589  are  small, 
under  the  SBA-approved  small  business 
size  standard.  We  estimate  that  the 
majority  of  private  and  common  carrier 


through 
auctions 


paging  p  roviders  would  qualify  as  small 
entities  \  inder  the  SBA  definition. 

B  'oadband  Personal 
Commuj  ications  Service  (PCS).  The 
broadbai  id  PCS  spectrum  is  divided  into 
six  fi-equ  sncy  blocks  designated  A 

and  tEe  Commission  has  held 
for  each  block.  The 
Commisfion  has  created  a  small 
business  size  standard  for  Blocks  C  and 
F  as  an  e  nttity  that  has  average  gross 
revenue^  of  less  than  $40  million  in  the 
three  pr^ious  calendar  years.  For  Block 
F,  an  additional  small  business  size 
standard  for  "very  small  business"  was 
added  and  is  defined  as  an  entity  that, 
together  with  its  affiliates,  has  average 
gross  revpnues  of  not  more  than  $15 
million  mr  the  preceding  three  calendar 
years.  Tnese  small  business  size 
standards,  in  the  context  of  broadband 
PCS  auctions,  have  been  approved  by 
the  SBA.JNo  small  businesses  within  the 
SBA-approved  small  business  size 
standards  bid  successfully  for  licenses 
in  Blocki  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  "sB  lall"  and  "very  small"  business 
bidders  i  ron  approximately  40  percent 
of  the  1,^  79  licenses  for  Blocks  D,  E,  and 
F.  On  Mj  rch  23, 1999,  the  Commission 
reauctioi  ed  155  C,  D,  E,  and  F  Block 
licenses;  there  were  113  small  business 
winning  bidders. 

117.  Narrowband  PCS.  The 
Commission  held  an  auction  for 
Narrowbind  PCS  licenses  that 
commenced  on  July  25, 1994.  and 
closed  oa  July  29. 1994.  A  second 
commenced  on  October  26. 1994  and 
closed  oii  November  8. 1994.  For 
purposes  of  the  first  two  Narrowband 
PCS  auctions,  "small  businesses"  were 
entities  \^ith  average  gross  revenues  for 
the  priortthree  calendar  years  of  $40 
million  or  less.  Through  these  auctions, 
the  Cominission  awarded  a  total  of 
forty-one  licenses.  1 1  of  which  were 
obtained  Iby  four  small  businesses.  To 
ensure  nfeaningful  participation  by 
small  business  entities  in  future 
auctions^the  Commission  adopted  a 
two-tiered  small  business  size  standard 
in  an  order  relating  to  narrowband  PCS. 
A  "smallfbusiness"  is  an  entity  that, 
together  With  affiliates  and  controlling 
interests.!  has  average  gross  revenues  for 
the  three  preceding  years  of  not  more 
than  $40  million.  A  "very  small 
business' '  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  the  three 
precediii  years  of  not  more  than  $15 
million.  The  SBA  has  approved  these 
small  business  size  standards.  A  third 
auction  oommenced  on  October  3,  2001 
and  clos«  d  on  October  16,  2001.  Here, 
five  bidd  jrs  won  317  (MTA  and 


nationwide)  licenses.  Three  of  these 
claimed  status  as  a  smaU  or  very  small 
entity ^nd  won  311  licenses. 

118.  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  "small  entity" 
bidding  credits  in  auctions  for 
Specialized -Mobile  Radio  (SMR) 
geographic  area  licenses  in  the  800  MHz 
and  900  MHz  bands  to  firms  that  had 
revenues  of  no  more  than  $15  million  in 
each  of  the  three  previous  calendar 
years.  The  Commission  awards  "very 
small  entity"  bidding  credits  to  firms 
that  had  revenues  of  no  more  than  $3 
million  in  each  of  the  three  previous 
calendar  years.  The  SBA  has  approved 
these  small  business  size  standards  for 
the  900  MHz  Service.  The  Commission 
has  held  auctions  for  geographic  area 
licenses  in  the  800  MHz  and  900  MHz 
bands.  The  900  MHz  SMR  auction  began 
on  December  5. 1995.  and  closed  on 
April  15. 1996.  Sixty  bidders  claiming 
that  they  qualified  as  small  businesses 
under  the  $15  million  size  standard  won 
263  geographic  area  licenses  in  the  900 
MHz  SMR  band.  The  800  MHz  SMR 
auction  for  the  upper  200  channels 
began  on  October  28, 1997,  and  was 
completed  on  December  8. 1997.  Ten 
bidders  claiming  that  they  qualified  as 
small  businesses  imder  the  $15  million 
size  standard  won  38  geographic  area 
licenses  for  the  upper  200  channels  in 
the  800  MHz  SMR  band.  A  second 
auction  for  the  800  MHz  band  was  held 
on  January  10,  2002  and  closed  on 
January  17.  2002  and  included  23  BEA 
licenses.  One  bidder  claiming  small 
business  status  won  five  licenses. 

119.  The  auction  of  the  1.050  800 
MHz  SMR  geographic  iirea  licenses  for 
the  General  Category  channels  began  on 
August  16,  2000,  and  was  completed  on 
September  1.  2000.  Eleven  bidders  won 
108  geographic  area  licenses  for  the 
General  Category  channels  in  the  800 
MHz  SMR  band  qualified  as  small 
businesses  under  the  $15  million  size 
standard.  In  an  auction  completed  on 
December  5.  2000.  a  total  of  2,800 
Economic  Area  licenses  in  the  lower  €0 
channels  of  the  800  MHz  SMR  service 
were  sold.  Of  the  22  winning  bidders. 
19  claimed  "small  business"  status  and 
won  129  licenses.  Thus,  combining  all 
three  auctions,  40  winning  bidders  for 
geographic  licenses  in  the  800  MHz 
SMR  band  claimed  status  as  small 
business. 

120.  In  addition,  there  are  numerous 
incumbent  site-by-site  SMR  licensees 
and  licensees  with  extended 
implementation  authorizations  in  the 
800  and  900  MHz  bands.  We  do  not 
know  how  many  firms  provide  800  MHz 
or  900  MHz  geiographic  area  SMR 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
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providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  analysis, 
that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  small  business  size 
standard  is  established  by.  the  SBA. 

121.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
public  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories,  and  are 
often  used  in  support  of  tiie  licensee's 
primary  (non-telecommunications) 
business  operations.  For  the  purpose  of 
determining  whether  a  licensee  of  a 
PLMR  system  is  a  small  business  as 
defined  by  the  SBA,  we  could  use  the 
definition  for  "Cellular  and  Other 
Wireless  Telecommunications."  This 
definition  provides  that  a  small  entity  is 
any  such  entity  employing  uo  more  than 
1,500  persons.  The  Commission  does 
not  require  PLMR  licensees  to  disclose 
information  about  number  of 
employees,  *  the  Commission  does  not 
have  information  that  could  be  used  to 
determine  how  many  PLMR  licensees 
constitute  small  entities  under  this 
definition.  Moreover,  because  PMLR 
licensees  generally  are  not  in  the 
business  of  providing  cellular  or  other 
wireless  telecommunications  services 
but  instead  use  the  licensed  facilities  in 
support  of  other  business  activities,  we 
are  not  certain  that  the  Cellular  and 
Other  Wireless  Telecommunications 
category  is  appropriate  for  determining 
how  many  PLMR  licensees  are  small 
entities  for  this  analysis.  Rather,  it  may 
be  more  appropriate  to  assess  PLMR 
licensees  luider  the  standards  applied  to 
the  particular  industry  subsector  to 
which  the  licensee  belongs. 

122.  The  Commission's  1994  Annual 
Report  on  PLMRs  indicates  that  at  the 
end  of  fiscal  year  1994,  there  were 
1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Because  any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the 
revised  rules  in  this  context  could 
potentially  impact  every  small  business 
in  the  United  States. 

123.  Fixed  Microwave  Services.  Fixed 
microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services. 
Currently,  there  are  approximately 
22,015  common  carrier  fixed  licensees 
and  61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 


small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  KFA,  we  will  use  the  SBA's 
definition  applicable  to  "Cellular  and 
Other  Wireless  Telecommimications" 
companies — ^that  is,  an  entity  with  no 
more  than  1 ,500  persons.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  licensees 
that  have  more  than  1,500  employees, 
and  thus  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  fixed  microwave  service 
licensees  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 
small  business  size  standard. 
Consequently,  the  Commission 
estimates  that  there  are  22,015  or  fewer 
small  conunon  carrier  fixed  licensees 
and  61,670  or  fewer  small  private 
operational-fixed  licensees  and  small 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein.  The  Commission  notes, 
however,  that  the  common  carrier 
microwave  fixed  licensee  category 
includes  some  large  entities. 

124.  Wireless  Commimications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation,  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  these 
definitions.  The  FCC  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  which 
commenced  on  April  15, 1997  and 
closed  on  April  25, 1997,  there  were 
seven  bidders  that  won  31  licenses  that 
qualified  as  very  small  business  entities, 
and  one  bidder  that  won  one  license 
that  qualified  as  a  small  business  entity. 
An  auction  for  one  license  in  the  1670- 
1674  MHz  band  commenced  on  April 
30,  2003  and  closed  the  same  day.  One 
license  was  awarded.  The  winning 
bidder  was  not  a  small  entity. 

125.  39  GHz  Service.  The  Commission 
defines  "small  entity"  for  39  GHz 
license?  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years. 
"Very  small  business"  is  defined  as  an 
entity  that,  together  with  its  affiliates, 
has  average  gross  revenues  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
these  definitions.  The  auction  of  the 
2,173  39  GHz  licenses  began  on  April 
12,  2000,  and  closed  on  May  8,  2000. 


The  18  bidders  who  claimed  small 
business  status  won  849  licenses. 

126.  Local  Multipoint  Distribution 
Service.  An  auction  of  the  986  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18. 1998. 
and  closed  on  March  25, 1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  bias 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  ^ss  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses:  there  vyere  32 
small  and  very  small  business  winning 
bidders  that  won  119  licenses. 

127.  218-219  MHz  Service.  The  first 
auction  of  218-219  MHz  (previously 
referred  to  as  the  Interactive  and  Video 
Data  Service  or  IVDS)  spectrum  resulted 
in  178  entities  winning  licenses  for  594 
Metropolitan  Statistical  Areas  (MSAs). 
Of  the  594  licenses,  567  were  won  by 
167  entities  qualifying  as  a  small 
business.  For  that  auction,  we  defined  a 
small  business  as  an  entity  that,  together 
with  its  affiliates,  has  no  more  than  a  $6 
million  net  worth  and,  after  federal 
income  taxes  (excluding  any  carry  over 
losses),  has  no  more  than  $2  million  in 
annual  profits  each  year  for  the  previous 
two  years.  In  an  order  relating  to  the 
218-219  MHz  service,  we  defined  a 
small  business  as  an  entity  that,  together 
with  its  affiliates  and  persons  or  entities 
that  hold  interests  in  such  an  entity  and 
their  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  A  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  such  an 
entity  and  its  affiliates,  has  average 
annual  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  of  these 
definitions.  At  this  time,  we  cannot 
estimate  the  nimiber  of  licenses  that  will 
be  won  by  entities  quafifying  as  small  or 
very  small  businesses  under  our  rules  in 
future  auctions  of  218-219  MHz 
spectrum.  Given  the  success  of  small 
businesses  in  the  previous  auction,  and 
the  prevalence  of  small  businesses  in 
the  subscription  television  services  and  ~ 
message  communications  industries,  we 
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assume  for  purposes  of  this  IRFA  that  in 
future  auctions,  many,  and  perhaps  all, 
of  the  licenses  may  be  awarded  to  small 
businesses. 

128.  Location  and  Monitoring  Service 
(LMS).  Multilateration  LMS  systems  use 
non-voice  radio  techniques  to  determine 
the  location  and  status  of  mobile  radio 
units.  For  purposes  of  auctioning  LMS 
licenses,  the  Commission  has  defined 
"small  business"  as  an  entity  that, 
together  with  controlling  interests  and 
afBliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $15  million.  A  "very 
small  business"  is  defined  as  an  entity 
that,  together  with  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $3  million.  These 
definitions  have  been  approved  by  the 
SB  A.  An  auction  for  LMS  licenses 
commenced  on  February  23,  1999,  and 
closed  on  March  5, 1999.  Of  the  528 
licenses  auctioned,  289  lipenses  were 
sold  to  four  small  businesses.  We  cannot 
acciuately  predict  the  nimiber  of 
remaining  licenses  that  could  be 
awarded  to  small  entities  in  future  LMS 
auctions. 

129.  Rural  Radiotelephone  Service. 
We  use  the  SBA  definition  applicable  to 
cellular  and  other  wireless 
telecommunication  companies,  i.e.,  an 
entity  emplojring  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  there  are  1 ,000  or  fewer  small  entity 
licensees  in  the  Rural  Radiotelephone 
Service  that  may  be  affected  by  the  rules 
and  policies  adopted  herein. 

130.  Air-Ground  Radiotelephone 
Service.  We  use  the  SBA  definition 
applicable  to  cellular  and  other  wireless 
telecommunication  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 

Eersons.  There  are  approximately  100 
censees  in  the  Air-Groimd 
Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  imder  the 
SBA  definition. 

131.  O&hore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  We  use  the 
SBA  definition  applicable  to  cellular 
and  other  wireless  telecommimication 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  The 
Commission  is  unable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBA  definition.  The  Commission 


assiunesl  for  purposes  of  this  IRFA,  that  ~ 
all  of  th<  55  licensees  are  small  entities, 
as  that  U  rm  is  defined  by  the  SBA. 

132.  h  ultiple  Address  Systems 
(MAS).  I  ntities  using  MAS  spectrum,  in 
general,  all  into  two  categories:  (1) 
Those  ui  ing  the  spectrum  for  profit- 
based  us  es,  and  (2)  those  using  the 
spectnin  i  for  private  internal  uses.  With 
respect  t  D  the  first  category,  the 
Commisi  ion  defines  "small  entity"  for 
MAS  lici  inses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $15 
million  Qi  the  three  previous  calendar 
years.  "Very  small  business"  is  defined 
as  an  enlity  that,  together  with  its 
affiliate4  has  average  gross  revenues  of 
not  morel  than  $3  niillion  for  the 
precediit  three  calendar  years.  The 


SBA  has 


approved  of  these  definitions. 


The  majority  of  these  entities  will  most 
likely  be'  licensed  in  bands  where  the 
Commission  has  implemented  a 
geographic  area  licensing  approach  that 
would  raqiiire  the  use  of  competitive 
bidding  procedures  to  resolve  mutually 
exclusivi  ( applications.  The 
Commisi  ion's  licensing  database 
indicate:  that,  as  of  January  20, 1999, 
there  we  -e  a  total  of  8,670  MAS  station 
authorizations.  Of  these,  260 
authorizj  itions  were  associated  with 
common  carrier  service.  In  addition,  an 
auction  J  sr  5,104  MAS  licenses  in  176 
EAs  begj  n  November  14,  2001,  and 
closed  oi  November  27,  2001.  Seven 
winning  lidders  claimed  status  as  small 
or  very  s:  aall  businesses  and  won  611 
licenses. 

133.  \^  ith  respect  to  the  second 
category,  which  consists  of  entities  that 
use,  or  S4  ek  to  use,  MAS  spectnun  to 
accomm(  idate  their  own  internal 
commun  cations  needs,  we  note  that 
MAS  ser  res  an  essential  role  in  a  range 
of  indust  rial,  safety,  business,  and  land 
transpori  ation  activities.  MAS  radios  are 
used  by  (  ompanies  of  all  sizes, 
operating  in  virtually  all  U.S.  business 
categories,  and  by  all  types  of  public 
safety  entities.  For  the  majority  of 
private  iitemal  users,  the  definitions 
developad  by  the  SBA  would  be  more 
appropriate.  The  applicable  definition 
of  small  entity  in  this  instance  appears 
to  be  theP'Ceilular  and  Other  Wireless 
Telecom|aunications"  definition  under 
the  SBA  |iiles.  This  definition  provides 
that  a  smiall  entity  is  any  entity   " 
employii  g  no  more  than  1,500  persons. 
The  Com  mission's  licensing  database 
indicate:  that,  as  of  January  20, 1999,  of 
the8,67(  total  MAS  station 

authorizi  tions,  8,410  authorizations 
were  for  )rivate  radio  service,  and  of 
these,  1,^33  were  for  private  land 
mobile  radio  service. 

134.  In  cimibent  24  GHz  Licensees. 
The  rulei  that  we  adopt  could  affect 


inounbent  licensees  who  were  relocated 
to  the  24  GHz  band  from  the  18  GHz 
band,  and  applicants  who  wish  to 
provide  services  in  the  24  GHz  band. 
The  Commission  did  not  develop  a 
definition  of  small  entities  applicable  to 
existing  licensees  in  the  24  GHz  band. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  for  "Cellular  and  Other 
Wireless  Telecommiinications."  This 
definition  provides  that  a  small  entity  is 
any  entity  emplojring  no  more  than 
1,500  persons.  The  1992  C^us  of 
Transportation,  Communications  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available,  shows  that  only 
12  radiotelephone  (now  Wireless)  firms 
out  of  a  total  of  1,178  such  firms  that 
operated  diuing  1992  had  1,000  or  more 
employees.  This  information 
notwithstanding,  we  believe  that  there 
are  only  two  licensees  in  the  24  GHz 
band  that  were  relocated  from  the  18 
GHz  band,  Teligent  and  TRW.  Inc.  It  is 
oiu-  imderstanding  that  Teligent  and  its 
related  companies  have  less  than  1,500 
employees,  though  this  may  change  in 
the  future.  TRW  is  not  a  small  entity. 
Thus,  only  one  incumbent  licensee  in 
the  24  GHz  band  is  a  small  business 
entity. 

135.  Future  24  GHz  Licensees.  With 
respect  to  new  applicants  in  the  24  GHz 
band,  we  have  defined  "small  business" 
as  an  entity  that,  together  with 
controlling  interests  and  afiiliates,  has 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $15 
million.  "Very  small  business"  in  the  24 
GHz  band  is  defined  as  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  definitions.  The  Commission  will 
not  know  how  many  licensees  will  be 
small  or  very  small  businesses  imtil  the 
auction,  if  required,  is  held. 

136.  700  MHz  Guard  Band  Licenses. 
In  an  order  relating  to  the  700  MHz 
Guard  Band,  we  adopted  a  small 
business  size  standard  for  "small 
businesses"  and  "very  small 
businesses"  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
pajmients.  A  "small  business"  is  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  "very  small  business"  is 
an  entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 
An  auction  of  ^2  Major  Economic  Area 
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(MEA)  licenses  commenced  on 
September  6,  2000,  and  closed  on 
September  21,  2000.  Of  the  104  licenses 
auctioned,  96  licenses  were  sold  to  nine 
bidders.  Five  of  these  bidders  were 
small  businesses  that  won  a  total  of  26 
licenses.  A  second  auction  of  700  MHz 
Guard  Band  licenses  commenced  on 
February  13,  2001  and  closed  on 
February  21,  2001.  All  eight  of  the 
licenses  auctioned  were  sold  to  three 
bidders.  One  of  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses. 

137.  Multipoint  Distribution  Service, 
Multichannel  Multipoint  Distribution 
Service,  and  Instructional  Television 
Fixed  Service.  Multichannel  Multipoint 
Distribution  Service  (MMDS)  systems, 
often  referred  to  as  "wireless  cable," 
transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS).  In  connection  with  the  1996 
MDS  auction,  the  Commission  defined 
"small  business"  as  an  entity  that, 
together  with  its  affiliates,  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
of  this  standard.  The  MDS  auction 
resulted  in  67  successful  bidders 
obtaining  licensing  opportunities  for 
493  Basic  Trading  Areas  (BTAs).  Of  the 
67  auction  winners,  61  claimed  status  as 
a  small  business.  At  this  time,  we 
estimate  that  of  the  61  small  business 
MDS  auction  winners,  48  remain  small 
business  licensees.  In  addition  to  the  48 
small  businesses  that  hold  BTA 
authorizations,  there  are  approximately 
392  incumbent  MDS  licensees  that  have 
gross  revenues  that  are  not  more  than 
$40  million  and  are  thus  considered 
small  entities.  After  adding  the  number 
of  small  business,  auction  licensees  to 
the  number  of  incumbent  licensees  not 
already  counted,  we  find  that  there  are 
ciurently  approximately  440  MDS 
licensees  that  are  defined  as  small 
businesses  under  either  the  SBA's  or  the 
Commission's  rules.  Some  of  those  440 
small  business  licensees  may  be  affected 
by  the  proposals  in  the  Further  Notice. 

138.  In  addition,  the  SBA  has 
developed  a  small  business  size 
standard  for  Cable  and  Other  Program 
Distribution,  which  includes  all  such 
companies  generating  $12.5  million  or 
less  in  annual  receipts.  According  to 
Census  Biueau  data  for  1997,  there  were 
a  total  of  1,311  firms  in  this  category, 
total,  that  had  operated  for  the  entire 
year.  Of  this  total,  1,180  firms  had 
annual  receipts  of  under  $10  million, 
and  an  additional  52  firms  had  receipts 
of  $10  million  or  more  but  less  than  $25 


million.  Consequently,  we  estimate  that 
the  majority  of  providers  in  this  service 
category  are  smkll  businesses  that  may 
be  affected  by  the  rules  and  policies 
proposed  in  the  Further  Notice. 

139.  Finally,  while  SBA  approval  for 
a  Commission-defined  small  business 
size  standard  applicable  to  ITFS  is 
pending,  educational  institutions  are 
included  in  this  analysis  as  small 
entities.  There  are  currently  2,032  ITFS 
licensees,  and  all  but  100  of  these 
licenses  are  bsid  by  educational 
institutions.  Thus,  we  tentatively 
conclude  that  at  least  1,932  ITFS 
licensees  are  small  businesses. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

140.  The  NPRM  does  not  propose  any 
specific  reporting,  recordkeeping  or 
compliance  requirements.  However,  we 
seek  comment  on  what,  if  any, 
requirements  we  should  impose  if  we 
adopt  the  proposals  set  forth  in  the 
NPRM. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

141.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  developing  its  approach, 
which  may  include  the  following  four 
alternatives  (among  others):  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  accoimt  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  nile,  or  any  part  thereof, 
for  smaJl  Entities. 

142.  As  stated  earlier,  we  seek  to 
minimize  regulatory  costs  and  eliminate 
imnecessary  regulatory  biutlens  to  the 
deplo3rment  of  spectrum-based  services 
in  rmal  areas.  Therefore,  we  believe  that 
modifying  or  eliminating  certain  rules 
should  decrease  the  costs  associated 
with  regulatory  compliance  for  licensees 
and  increase  flexibility  in  a  manner  that 
will  fecilitate  access,  capital  formation, 
build-out  and  coverage  in  rural  areas. 
We  therefore  anticipate  that,  although  it 
seems  likely  that  there  will  be  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
there  will  be  no  adverse  economic 
impact  on  small  entities.  In  fact,  certain 
of  the  proposed  rules  may  particularly 
benefit  small  entities. 


143.  For  example,  the  NPRA/ proposes 
that  spectrum  in  rural  areas  that  is 
leased  by  a  licensee,  and  for  which  the 
lessee  meets  the  performance 
requirements  that  are  applicable  to  the 
licensee,  should  be  construed  as  "used" 
for  the  purposes  of  this  proceeding  and 
any  performance  requirements  we 
adopt.  Although  adoption  of  this 
proposal  would  benefit  both  small  and 
large  entities  in  the  radio  services  where 
leasing  is  allowed,  the  majority  of 
businesses  in  these  radio  services  are 
small  entities. 

144.  The  M>flAf  further  proposes  a 
"substantial  service"  construction 
benchmark  for  all  wireless  services 
licensed  on  a  geographic  basis.  We 
believe  this  proposal,  if  adopted,  will 
affect  small  and  large  entities  alike  by 
providing  increased  flexibility, 
particularly  in  rural  areas,  for  licensees 
to  meet  their  performance  requirements. 

145.  In  addition,  the  NPflM  proposes 
to  modify  the  eligibility  restrictions  on 
the  use  of  spectrum  within  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS)  to  allow  more  flexible  use  of 
the  spectrum.  We  believe  this  proposal, 
if  adopted,  will  provide  a  particular 
benefit  to  small  entities  by  providing 
current  BETRS  licensees,  of  which  a 
majority  are  small  entities,  with 
increased  flexibility  to  use  BETRS 
spectrum. 

146.  In  the  NPRM,  then,  the 
Commission  has  set  forth  various 
options  it  is  considering  for  each  rule,    . 
from  modifying  them  to  eliminating 
them  all  together.  We  seek  comment  on 
any  additional  appropriate  alternatives 
and  especially  alternatives  that  may 
further  reduce  economic  impacts  on 
small  entities. 

Federal  Rules  That  May  Duplicate, 
Overlap  or  Conflict  With  the  Proposed 
Rules 

147.  None. 

C.  butial  Paperwork  Reduction  Act  of 
1995  Analysis 

148.  This  NPRM  seeks  comment  on  a 
proposed  information  collection.  As 
part  of  the  Commission's  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM  and  must 
have  a  separate  heading  designating 
them  as  responses  to  the  Initial 
Paperwork  Reduction  Analysis  (IPRA). 
OMB  comments  are  due  60  days  fit>m 
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date-of  publication  of  this  NPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  conunents  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection(s)  contained 
herein  should  be  submitted  to  Judith  B. 
Herman,  Federal  Communications 
Commission,  room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  <Judith.B- 
Herman@fcc.gov>  and  to  Kim  A. 
Johnson,  OMB  Desk  Officer,  room  10236 
NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503  via  the  Internet 
to  Kim_A.Johnson@omb.eop.gov  or  by 
fax  to  202-395-5167. 

D.  Comment  Dates 

149.  Pursuant  to  applicable 
procedures  set  forth  in  sections  1.415 
and  1.419  of  the  Commission's  Rules, 
interested  parties  may  file  conunents  on 
or  before  December  29,  2003  and  reply 
comments  on  or  before  January  26, 
2004.  Comments  and  reply  comments 
should  be  filed  in  WT  Docket  No.  03- 
202.  All  relevant  and  timely  comments 
will  be  considered  by  the  Conunission 
before  final  action  is  taken  in  this 
proceeding.  To  file  formally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  fova  copies  of  all 
comments,  reply  comments,  and 
supporting  commkats.  If  interested 
parties  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  they  must  file  an  original 
plus  nine  copies. 

150.  Comments  also  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS). 
Comments  filed  tlm)ugh  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/cgb/ 
ecfs>.  Generally,  only  one  copy  of  an- 
electronic  submission  must  be  filed. 
Commenters  should  transmit  one 
electronic  copy  of  the  conunents  to  WT 
Docket  No.  03-202.  In  completing  the 
transmittal  screen,  commenters  should 
include  their  full  name,  Postal  Service 
mailing  address,  and  the  applicable 
docket  or  rulemaking  nmnber.  Parties 
may  also  submit  electronic  comments 
by  Internet  e-mail.  To  receive  filing 


instruct  ons  for  e-mail  comments, 
conunei  ters  should  send  an  e-mail  to 
ecfs@fcc  .gov,  and  should  include  the 
foUowinIg  words  in  the  body  of  the 
messcigai  "get  form  <your  e-mail 
address:  ."  A  sample  form  and 
directioi  is  will  be  sent  in  reply. 

151.  F  irties  who  choose  to  file  by 
paper  m  ist  file  an  original  and  four 
copies  o  '  each  filing.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commer  :ial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  inail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Natek,  Inc.,  will  receive 
hand-d^ivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Sui  e  110,  Washington,  DC  20002. 
The  filic  g  hours  at  this  location  will  be 
8  a.m.  to  7  p.m.  All  hand  deliveries 
must  be  leld  together  with  rubber  bands 
or  fasten  Brs.  Any  envelopes  must  be 
disposec  of  before  entering  the  building. 
In  additj  on,  parties  who  choose  to  file 
by  papei  should  provide  a  courtesy 
copy  of  ( lach  filing  to  Nicole  McGinnis, 
Attorney  Advisor,  Commercial  Wireless 
Divisiom  Wireless  Telecommunications 
Bureau,  845  12di  Street,  SW.,  Room 
6223,  Washington,  DC  20554  or  by  e- 
mail  to  Nicole  McGiimis  at 
Nicole.nlcGinnis@fcc.gov. 

152.  C  ammercial  overnight  mail 
(other  ti  an  U.S.  Postal  Service  Express 
Mail  and  Priority  Mail)  must  be  sent  to 
9300  Ea!  t  Hampton  Drive,  Capitol 
Heights,  MB  20743.  U.S.  Postal  Service 
first-clas  s  mail,  Express  Mail,  and 
Priority  Mail  should  be  addressed  to  445 
12th  Street,  SW.,  Washington,  DC 
20554.  AH  filings  must  be  addressed  to 
the  Com  noission's  Secretary,  Office  of 
the  Seer  stary.  Federal  Commimications 
Commis  ;ion. 


If  you  arei  sending  this 

type  of  document  or 

using  tl  is  delivery 

metfi  od  .  .  . 


Hand-deli  ^ered  or 
messer  ger-deliv- 
ered  pa  per  filings 
for  the  Commis- 
sion's S  ecretary. 

Other  me  isenger-de- 
llvered  Jocuments, 
includin  g  docu- 
ments ( ent  by  over- 
night nnBil  (other 
than  United  States 
Postal  i  Jervice  Ex- 
press ^  ail  and  Pri- 
ority Ml  jl). 


It  should  be  ad- 
dressed for  delivery 
to.  .  . 


236  Massachusetts 
Avenue,  NE.,  Suite 
110,  Washington, 
DC  20002  (8  to  7 
p.m.) 

9300  East  Hampton 
Drive,  Capitol 
Heights,  MD  20743 
(8  a.m.  to  5:30 
p.m.) 


If  you  are  sending  this 

type  of  document  or 

using  this  delivery 

method .  .  . 


United  States  Postal 
Service  first-dass 
mail.  Express  Mail, 
and  Priority  MaM. 


It  should  be  ad- 
dressed for  delivery 
to.  .  . 


445  12th  Street,^W., 
Washington,  DC 
20554 


1&3.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  CY-B402,  Washington,  DC  20554 
(see  alternative  addresses  above  for 
delivery  by  hand  or  messenger) 
(telephone  202-863-2893;  facsimile 
202-863-2898}  or  via  e-mail  at 
qualexint@aoI.com. 

154.  The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  during  regidar  business  bom's 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  This  docimient  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  H,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.ebm.  Alternative  formats 
(computer  diskette,  large  print,  audio 
cassette  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426,  TTY 
(202)  418-7365,  or  at 
brian.millin@fcc.gov. 

TV.  Ordering  Clauses 

155.  Pursuant  to  the  authority 
contained  in  sections  4(i),  11,  303(r), 
309(j)  and  706  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  157, 161,  303(r).  and  309(j),  the 
NPflM  is  adopted. 

156.  The  Commission's  Consumer  and 
Governmental  Affairs  Biireau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  NPRM,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  - 

47  CFR  Part  22 

Communications  common  carriers, 
nual  areas. 

47  CFR  Part  24 

Conununications  equipment, 
telecommunications. 

47  CFR  Part  90 

Communications  equipment, 
reporting  and  recordkeeping  equipment. 
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Federal  Communications  Commission. 

Marlene  H.  Dcwtdi, 

Secretary. 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Parts  22,  24,  and  90  as  follows: 

PART  22-^UBLJC  MOBILE  SERVICES 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Audiority:  47  U.S.C.  154,  222, 303,  309  and 
332. 

2.  Section  22.702  is  revised  to  read  as 
follows: 

S  22.702    Ellgibiiity. 

Existing  and  proposed 
communications  common  carriers  are 
eligible  to  hold  authorizations  to  operate 
conventional  central  office,  interoffice 
and  rural  stations  in  the  Rural 
Radiotelephone  Service.  Subscribers  are 
also  eligible  to  hold  authorizations  to 
operate  rural  subscriber  stations  in  the 
Rural  Radiotelephone  Service. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

3.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
309  and  332. 

4.  Section  24.203(a)  is  revised  to  read 
as  follows: 

§24.203    Construction  requirements. 

(a)  Licensees  of  30  MHz  blocks  must 
serve  with  a  signal  level  sufficient  to 
provide  adequate  service  to  at  least  one- 
third  of  the  population  in  their  licensed 
area  within  five  years  of  being  licensed 
and  two-thirds  of  the  population  in  their 
licensed  area  within  ten  years  of  being 
licensed.  Alternatively,  licensees  may 
provide  "substantial  service"  to  their 
licensed  area  writhin  ten  years. 
Licensees  may  choose  to  define 
population  using  the  1990  census  or  the 
2000  census.  Failure  by  any  licensee  to 
meet  these  requirements  will  result  in 
forfeiture  or  non-renewal  of  the  license 
and  the  licensee  will  be  ineligible  to 
regain  it. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

5.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Authority:  Sections  4{i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 


6.  Section  90.155(d)  is  revised  to  read 
as  follows: 

S90.155    Tlma  In  which  ststton  must  be 
plseed  In  operation. 

***** 

(d)  Multilateration  LMS  EA-licensees, 
authorized  in  accordance  with  §  90.353, 
must  construct  and  place  in  operation  a 
sufficient  number  of  base  stations  that 
utilize  multilateration  technology  (see 
paragraph  (e)  of  this  section)  to  provide 
multilateration  location  service  to  one- 
third  of  the  EA's  population  within  five 
years  of  initial  license  grant,  and  two- 
thirds  of  the  population  within  ten 
years.  Alternatively,  licensees  may 
provide  "substantial  service"  to  their 
licensed  area  within  ten  years.  In 
demonstrating  compliance  with  the 
construction  and  coverage  requirements, 
the  Commission  will  allow  licensees  to 
individually  determine  an  appropriate 
field  strength  for  reliable  service,  taking 
into  account  the  technologies  employed 
in  their  system  design  and  other 
relevant  technical  factors.  At  the  five 
and  ten  year  benchmarks,  licensees  will 
be  required  to  file  a  map  and  FCC  Form 
601  showing  compliance  with  the 
coverage  requirements  (see  §  1.946  of 
this  chapter). 
***** 

7.  Section  90.685(b)  is  revised  to  read 
as  follows: 


§90.685    Authorization,  construction 
Implementation  of  EA  licenses. 


(b)  EA  licensees  in  the  806-821/851- 
866  MHz  band  must,  within  three  years 
of  the  grant  of  their  initial  license, 
construct  and  place  into  operation  a 
sufficient  ntimber  of  base  stations  to 
provide  coverage  to  |t  least  one-third  of 
the  population  of  its  EA-based  service 
area.  Further,  each  EA  licensee  must 
provide  coverage  to  at  least  two-thirds 
of  the  population  of  the  EA-based 
service  area  within  five  years  of  the 
grant  of  their  initial  license. 
Alternatively,  EA-based  licensees  may 
provide  substantial  service  to  their 
markets  within  five  years  of  the  grant  of 
their  initial  license.  Substantial  service 
shall  be  defined  as:  "Service  which  is 
sound,  favorable,  and  substantially 
above  a  level  of  mediocre  service." 
***** 

8.  Section  90.767  is  revised  to  read  as 
follows: 

§90.767    Construction  and  implementation 
of  EA  and  Regional  licenses. 

(a)  An  EA  or  Regional  licensee  must 
construct  a  sufficient  number  of  base 
stations  (i.e.,  base  stations  for  land 
mobile  and/or  paging  operations)  to 
provide  coverage  to  at  least  one-third  of 


the  population  of  its  EA  or  REAG  within 
five  years  of  the  issuance  of  its  initial 
license  and  at  least  two-thirds  of  the 
population  of  its  EA  or  REAG  within  ten 
years  of  the  issuance  of  its  initial 
license.  Alternatively,  licensees  may 
provide  "substantial  service"  to  their 
licensed  area  at  their  five-  and  ten-year 
benchmarks. 

(b)  Licensees  must  notify  the 
Commission  in  accordance  with  §  1.946 
of  this  chapter  of  compliance  with  the 
Construction  requirements  of  paragraph 
(a)  of  this  section. 

(c)  Failiue  by  an  EA  or  Regional 
licensee  to  meet  the  construction 
requirements  of  paragraph  (a)  of  this 
section,  as  appUcable,  will  result  in 
automatic  cancellation  of  its  entire  EA 
or  Regional  Ucense.  In  such  instances, 
EA  or  Regional  licenses  will  not  be 
converted  to  individual,  site-by-site 
authorizations  for  already  constructed 
stations. 

(d)  EA  and  Regional  licensees  will  not 
be  permitted  to  count  the  resale  of  the 
services  of  other  providers  in  their  EA 
or  REAG,  e.g.,  incimibent.  Phase  I 
licensees,  to  meet  the  construction 
requirement  of  paragraph  (a)  or  (b)  of 
this  section,  as  applicable. 

(e)  EA  and  Regional  licensees  will  not 
be  required  to  construct  and  place  in 
operation,  or  commence  service  on,  all 
of  their  authorized  channels  at  all  of 
their  base  stations  or  fixed  stations. 

9.  Section  90.769  is  revised  to  read  as 
follows: 

§90.769    Construction  and  imptementation 
of  Pttase  U  nationwide  licenses. 

(a)  A  nationwide  licensee  must 
construct  a  sufficient  number  of  base 
stations  (i.e.,  base  stations  for  land 
mobile  and/or  paging  operations)  to 
provide  coverage  to  a  composite  area  of 
at  least  750,000  square  kilometers  or 
37.5  percent  of  the  United  States 
population  within  five  years  of  the 
issuance  of  its  initial  license  and  a 
composite  area  of  at  least  1,500,000 
square  kilometers  or  75  percent  of  the 
United  States  population  within  ten 
years  of  the  issuance  of  its  initial 
license.  Alternatively,  licensees  may 
provide  "substantial  service"  to  their 
licensed  area  at  their  five-  and  ten-year 
benchmcirks. 

(b)  Licensees  must  notify  the 
Commission  in  accordance  with  §  1 .946 
of  this  chapter  of  compliance  with  the 
Construction  requirements  of  paragraph 
(a)  of  this  section. 

(c)  Failure  by  a  nationwide  licensee  to 
meet  the  construction  requirements  of 
paragraph  (a)  of  this  section,  as 
applicable,  will  result  in  automatic 
cancellation  of  its  entire  nationwide 
license.  In  such  instances,  nationwide 
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licenses  will  not  be  converted  to 
individual,  site-by-site  authorizations 
for  already  constructed  stations. 

(d)  Nationwide  licensees  will  not  be 
required  to  construct  and  place  in 
operation,  or  commence  service  on,  all 
of  their  authorized  channels  at  all  of 
their  base  stations  or  fixed  stations. 

(FR  Doc.  03-28047  Filed  11-10-03;  8:45  am] 

MUJNG  CODE  6712-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety     . 
Adminiatration 

49  CFR  Part  393 

[DOT  Dodwt  No.  FMCSA-02-13S89] 

RIN  2126-AA80 

Parte  and  Acceeeoriee  Neceaaary  for 
Safe  Operation;  Fuel  Syatema 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACnON:  Notice  of  proposed  rulemaking; 
request  for  comments. 


SUMMARY:  The  FMCSA  proposes  to 
revise  the  requirements  concerning  fuel 
tank  fill  rates  for  gasoline-  and 
methanol-fueled  light-duty  vehicles 
contained  in  Subpart  E  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  purpose  of  flie  proposal 
is  to:  (1)  Remove  a  conflict  between  the 
fuel  tank  fill  rate  requirements  of  the 
FMCSRs  and  those  of  the  Environmental 
Protection  Agency  for  gasoline  and 
methanol-fueled  vehicles  up  to  14, 000 
pounds  (lbs)  Gross  Vehicle  Weight 
Rating  (GVWR);  and  (2)  to  make 
permanent  the  terms  of  the  exemptions 
previously  granted  to  motor  carriers 
operating  certain  gasoline-fueled 
commercial  motor  vehicles  (CMVs) 
manufactiu^d  by  Ford  Motor  Company 
(Ford)  and  by  General  Motors  (GM).  The 
FMCSA  also  proposes  to  incorporate 
into  the  FMCSRs  previously  issued 
regulatory  guidance-concerning  the 
applicability  of  the  agency's  fuel  tank 
rules  to  vehicles  subject  to  the  National 
Highway  Traffic  Safety  Administration 
{NHTSA)  fuel  system  integrity  standard 
at  the  time  of  manufacture. 
DATES:  Comments  must  be  received  on 
or  before  January  1 2 ,  2004 . 
ADDRESSES:  You  may  submit  comments 
to  DOT  Docket  Management  Systems 
PMS)  Docket  Number  13589  by  any  of 
the  following  methods: 

•  Web  site:  http://dms.dot.gov. 
FoUow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 


•  Far:  1-202-493-2251. 

•  Ma  il:  Docket  Management  Facility; 
U.S.  De  jartment  of  Transportation,  400 
Seventl  Street,  SW.,  Nassif  Building, 
Room  P  L-401.  Washington,  DC  20590- 
0001. 

•  Ha  id  Delivery:  Room  PL-401  on 
the  plaj  a  level  of  the  Nassif  Building,    , 
400  Se\  enth  Street,  SW.,  Washington, 
DC  205B0,  between  9  a.m.  and  5  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal'Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://w  ww.reguIations.gov.  Follow  the 
online  i  astructions  for  submitting 
commei  its. 

Instn  ctions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  R^ulatory  Identification 
Numbe  (RIN)  for  this  rulemaking.  For 
detailec  instructions  on  submitting 
comme]  its  and  additional  information 
on  the  r  ilemaking  process,-see  the 
Public  I  articipation  subheading  at  the 
beginni:  ig  of  the  SUPPLEMENTARY 
INFORM/  TION  section  of  this  docxmient. 
Note  thi  t  all  comments  received  will  be 
posted  1  Lfithout  change  to  http:// 
dms.doi  .gov  including  any  personal 
informa  ion  provided.  Please  see  the 
Privacy  Act  heading  under  Regulatory 
Notices, 

Docki  t:  For  access  to  the  docket  to 
read  bac  kground  documents  or 
commei  ,ts  received,  go  to  http:// 
dms.doi  gov  at  any  time  or  to  Room  PL- 
401  on  me  plaza  level  of  the  Nassif 
Buildint,  400  Seventh  Street,  SW., 
Washin  ;ton,  DC  20590.  between  9  a.m. 
and  5  p,  n.,  e.t.,  Monday  through  Friday, 
except  I  ederal  holidays. 
FOR  FUR  FHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Bus  and 
Truck  S  andards  and  Operations,  (202) 
366-40(  9,  Federal  Motor  Carrier  Safety 
Adminii  itration,  400  Seventh  Street, 
SW..  Wi  shington,  DC  20590-0001. 
Office  h  jurs  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t  ,  Monday  through  Friday, 
except  F  ederal  holidays. 
SUPPLER!  ENTARY  INFORMATION: 

Public  F  articipation 

The  D  ^S  is  available  24  hours  each 
day,  36£  days  each  year.  You  can  get 
electron  c  submission  and  retrieval  help 
guidelin  bs  under  the  "help"  section  of 
the  DMJ  web  site.  If  you  want  us  to 
notify  y(  tu  that  we  received  your 
commei|ts,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcarc  or  print  the  acknowledgement 
page  tha  t  appears  after  submitting 
commei  ts  on-line.  ' 

Backgra  lud 

Sectia  i  393.67(c)(7)(ii)  of  TiUe  49, 
Code  of  'ederal  Regulations  (CFR), 


requires  the  fill  pipe  and  vents  of  a  CMV 
with  a  fuel  tank  of  more  than  25  gallons 
capacity  to  permit  the  tank  to  be  filled 
at  a  rate  of  at  least  20  gallons  per  minute 
(gpm)  without  fuel  spillage. 

In  1999,  Ford  and  GM  filed 
applications  for  limited  exemptions 
£rom  this  fuel  system  requirement. 

Ford  manufactures  a  line  of  vehicles 
under  the  "Econoline"  brand  for 
additional  work  and  sale  by  second- 
stage  manufacttirers,  including  use  as 
CMVs  as  defined  in  49  CFR  390.5. 
Specifically,  finished  vehicles  are  based 
on  a  "light-truck"  platform  with  load-or 
passenger-carrying  capabilities  that 
place  them  within  the  weight-or 
passenger-carrying  thresholds  of  the 
FMCSRs. 

The  fill  pipe  of  the  fuel  system  of 
these  light-duty  vehicles  is  routed  to 
minimize  its  exposure  in  the  event  of  a 
crash.  Because  of  the  design 
characteristics  of  the  fuel  fill-pipe  and 
system  and  the  vapor  generated  when 
filling  such  tanks  with  gasoline,  Ford 
found  that  the  fuel  systems  in  the 
gasoline  versions  of  these  light-duty 
vehicles  could  not  meet  the  FMCSA 
requirement  of  §  393.67(c)(7)(ii). 
However,  Ford  noted  that  the  diesel 
versions  complied  with  the  20  gallon 
per  minute  minimum  filling  rate.  Ford 
applied  for  exemptions  for  the  gasoline 
fueled  light-duty  vehicles  from 
§  393.67(cK7)(u).  and  also  49  CFR 
393.67(f)(2)  ^d  (f)(3),  which  require 
that  liquid  fuel  tanks  be  marked  with 
the  manufacturer's  name  and  display  a 
certification  label  that  the  tank  conforms 
to  all  applicable  rules  in  §  393.67. 

On  August  10, 1999,  the  Federal 
Highway  Administration  (FHWA),  now 
the  FMCSA,  published  a  Notice  of 
Intent  to  grant  Ford's  application  for 
exemption  (64  FR  43417).  The  FHWA 
requested  public  comment  on  Ford's 
application  and  the  agency's  safety 
analysis  and  presented  other  relevant 
information.  After  considering  all  the 
comments  received,  the  agency  granted 
an  exemption  to  Ford  on  December  20, 
1999  (64  FR  71184).  In  that  notice  (at    - 
71185),  the  agency  noted  that  the  20 
gallon  per  minute  rate,  while 
appropriate  for  diesel  fuel-powered 
vehicles,  mandates  that  fill  pipes  on 
gasoline-powered  vehicles  be  capable  of 
receiving  fuel  at  twice  the  maximum 
rate  gasoline  pumps  are  allowed  to 
dispense  fuel.'  The  vehicles  in  question 
are  gasoline-fueled  and  are  capable  of 
receiving  fuel  at  a  rate  of  17  gallons  per 
minute. 


>  As  noted  in  our  discussion  below,  the 
Environmental  Protection  Agency  (EPA)  standard  is 
10  gpm. 
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The  FMCSA  published  a  notice  of 
intent  on  November  2,  2001  (66  FR 
55727),  to  renew  Ford's  exemption  and 
renewed  the  exemption  on  December 
27,  2001  (66  FR  66970).  Also  on  the 
same  day,  FMCSA  published  a  Notice  of 
Intent  to  extend  the  exemption  to 
additional  Ford  vehicles  of  similar 
design  (66  FR  66971).  The  agency 
granted  that  exemption  on  March  27, 
2002  (67  FR  14765). 

The  chronology  for  the  GM  vehicles 
followed  a  similar  pattern.  The  vehicles 
that  were  the  subject  of  the  petition 
were  the  G-vans  (Chevrolet  Express  and 
CMC  Savannah)  and  full  size  C/K  trucks 
(Chevrolet  Silverado  and  CMC  Sierra). 
In  a  comment  to  the  docket  concerning 
the  Ford  petition,  dated  September  9, 
1999,  GM  stated  its  support  for  the 
agency's  preliminary  determination  and 
petitioned  for  the  same  exemption  for 
its  vehicles.  On  December  20, 1999,  the 
FMCSA  published  a  Notice  of  Intent  to 
grant  GM's  application  for  exemption 
(64  FR  71186).  The  agency  granted  GM's 
petition  on  April  26,  2000  (65  FR 
24531).  The  FMCSA  published  a  notice 
of  intent  to  renew  the  exemption  on 
December  27,  2001  (66  FR  66972).  It  was 
renewed  on  March  27,  2002  (67  FR 
14764). 

In  addition  to  the  safety  regulations 
published  by  the  FMCSA  and  the 
NHTSA,  vehicles  and  internal- 
combustion  engines  are  subject  to 
environmental  protection  regulations 
published  by  the  EPA.  In  many  cases, 
they  are  also  subject  to  energy-efficiency 
regulations  published  by  the 
Department  of  Energy  (DOE). 
Occasionally,  these  regulations 
published  by  the  EPA  or  the  DOE  can 
have  an  inf^^ence  on  the  safety 
regulations,  as  in  this  case. 

Related  EPA  Regulations 

The  EPA  issued  foiu-  final  rules  under 
Title  40  of  the  CFR  relevant  to  the  fuel- 
tank  fill  rate  issue.  Although  the  EPA 
rules  address  the  reduction  of  emissions 
from  vehicle  fueling,  they  are  relevant  to 
the  FMCSA  safety  regulations 
concerning  fuel  tank  fill  rates.  This  is 
because  they  place  a  number  of 
refueling  regulatory  requirements  on 
various  parties.  These  include:  Controls 
on  the  dispensing  rate  of  gasoline  and 
methanol  from  pumps,  the  rate  at  which 
gasoline  and  methanol  fuels  can  be 
accepted  into  the  tanks  of  certain 
vehicles,  the  ability  of  the  vehicle  fuel 
systems  to  safely  handle  vapors  released 
during  fueling,  and  the  ability  of  the 
fuel  systems  to  safely  prevent  any 
spitback  of  fuel  during  the  fueling 
process. 

The  four  EPA  rules  are:  (1)  A  final 
rule  concerning  evaporative  emissions 


testing  and  fiiel  pump  dispensing  rates, 
issued  March  24, 1993  (58  FR  16002), 
(2)  a  final  rule  concerning  on-board 
refueling  vapor  recovery  (ORVR) 
systems  to  control  refueling  emissions, 
published  in  the  Federal  Register  on 
April  6, 1994  (59  FR  16262),  (3)  a  final 
rule  concerning  Control  of  Emissions  of 
Air  Pollution  From  Highway  Heavy- 
Duty  Engines,  published  in  the  Federal 
Re^ster  on  October  21, 1997  (62  FR 
54693),  and  (4)  a  final  rule  for  covering, 
among  other  things,  on-board  refueling 
vapor  recovery  (ORVR)  systems  for 
heavy-duty  vehicles,  issued  October  6, 
2000  (65  FR  59895). 

The  1993  rule  added  §80.22{j)  to  Title 
40  setting  a  maximum  dispensing  rate  of 
10  gallons  (37.9  liters  (L))  per  minute 
(/m)  for  most  gasoline  and  methanol 
pumps,  effetlive  January  1, 1996. 
Certain  facilities  with  low  sales  volimie 
were  given  two  additional  years  to 
comply.  It  also  added  new  regulations 
which  address,  among  other  things,  the 
standard  for  the  fuel-dispensing 
spitback  test  for  1996  and  later  model 
year  light-duty  vehicles  (0-6000  lbs 
GVWR)  (§  86.096-8).  1996  and  later 
model  year  light-duty  trucks  (6,001- 
8,500  lbs  GVWR)  (§  86.096-9),  and  1996 
and  later  model  year  Otto-cycle 
(standard  four-cycle  electronic  ignition) 
heavy-duty  vehicles  (8,501-10,000  lbs 
GVWR)  and  engines  (§86.096-10). 

The  1994  rule  sets  forth  additional 
requirements  for  controlling  vehicle 
refiieling  emissions  through  the  use  of 
vehicle-based  systems  (that  is,  on-board 
vapor  recovery  (ORVR)  systems).  The 
requirements  are  to  be  phased  in 
beginning  with  model  year  1998  for 
light-duty  vehicles,  model  year  2001  for 
light-duty  trucks  (0-6000  lbs  GVWR), 
and  model  year  2004  for  light-duty 
trucks  (6,001-8.500  lbs  GVWR).  The 
1994  rule  carries  forward  the  spitback 
standard  published  in  1993,  although 
the  EPA  provides  an  alternative 
assessment  procedure  that  is  combined 
.with  the  ORVR  testing  requirement. 

Although  the  EPA  had  proposed  that 
heavy-duty  vehicles  (8,501-10,000  lbs 
GVWR)  be  subject  to  the  same  on-board 
vapor  recovery  requirements  as  light- 
duty  vehicles,  it  decided  not  to  include 
them  in  the  1994  final  rule.  EPA  noted 
that  only  a  small  number  of  heavy-duty 
vehicles  are  gasoline  powered,  and  that 
its  final  rule  would  apply  to  91  percent 
of  all  gasoline-fueled  trucks.  EPA's 
spitback  and  ORVR  ruleffare  not 
applicable  to  diesel  fuels  and  diesel 
fueled  vehicles  because  the  Reid  Vapor 
Pressure  ^  of  diesel  fuel  is  very  low  (e.g.. 


less  than  1  pound  per  square  inch  (psi)) 
and,  thus,  spitback  and  refueling 
emissions  are  insignificant. 

The  EPA  1997  final  rule  adopted  a 
new  emissions  standard  and  related 
provisions  for  diesel  heavy-duty  engines 
intended  for  highway  operation.  The 
standards  affect  emission  levels  and 
durability  of  emissions  controls.  They 
apply  beginning  with  the  2004  model 
year.' 

The  EPA  final  rule  concerning  control 
of  emissions  firom  highway  heavy-duty 
engines,  published  October  6.  2000  (65 
FR  59896)  adopted  ORVR  standards  for 
model  year  2005  and  later  heavy-duty 
vehicles  (see  40  CFR  86.181&-05(e)}. 
ORVR  standards  are  applicable  to  all 
complete  heavy-duty  vehicles  *  from 
8,501  lbs  GVWR  to  10,000  lbs  GVWR. 
The  ORVR  standards  will  be  phased  in 
Mrith  80  percent  compliance  required  in 
2005  model  year  vehicles  and  100 
percent  compliance  required  in  2006 
model  year  and  later  vehicles. 

However,  as  noted  above,  EPA 
requirements  on  evaporative  emissions 
limit  fuel-dispensing  rates  for  gasoline  - 
and  methanol  pumps.  The  rates  may  not 
exceed  10  gpm  (37.9  Urn).  This  action 
was  taken  to  ensure  that  vehicles 
designed  to  prevent  spitback  during 
refueling  at  10  gpm  would  not 
experience  in-use  fueling  rates  beyond 
the  rate  they  were  designed  to 
acconmiodate.  Also,  a  10  gpm  maximum 
fuel-dispensing  rate  is  an  inherent 
design  parameter  for  vehicles  designed 
to  meet  ORVR  emission  standards. 
ORVR  vehicles  that  are  refueled  at 
dispensing  rates  above  10  gpm  would 
likely  exceed  ORVR  emissions 
standards  because  the  vehicle's  carbon 
canister  is  not  designed  to  adsorb 
Jiydrocarbon  vapors  satisfactorily  at 
these  higher  dispensing  rates. 

Retailers  and  wholesale  purchasers- 
consumers  handling  over  10,000  gallons 
(37,854  L)  of  fuel  per  month  were 
required  to  comply  with  the  EPA  final 
rule  starting  July  1, 1996.  Other  retailers 
and  wholesale  purchasers-consumers 
were  required  to  comply  by  January  1, 
1998.  Any  dispensing  pump  that  is 
dedicated  exclusively  to  heavy-duty 


^  The  pressure  exerted  by  a  vapor  in  equilibrium 
with  the  solid  or  liquid  phase  of  the  same 
substance.  Also,  the  partial  pressure  of  the 


substance  in  the  atmosphere  above  the  solid  or  the 
liquid.  (Source:  http:// 

chemengineer.mmingco.coni:80/libraTy/gloesaTy/ 
bldef9050.htm) 

^The  terms  of  the  Consent  Decree  that  accelerated 
the  compliance  date  to  October  1,  2002  affects 
engines  in  diesel-fueled  CMVs  that  are  not  the  . 
subject  of  this  NPRM. 

■•The  Clean  Air  Act  defines  heavy-duty  vehicles 
as  those  with  a  GVWR  of  greater  than  6,000  pounds. 
However,  EPA  has  classified  vehicles  between 
6,000  and  8,500  pounds  GVWR  as  light-duty 
vehicles,  while  treating  them  as  heavy-duty  for 
statutory  pruposes.  See  65  FR  59897  (October  6. 
2000),  at  59898. 
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vehicles,  boats,  or  airplanes  is  exempt 
from  this  requirement.  EPA  intends  to 
make  future  rule  changes  to  clarify  that: 
(1)  The  10  gpm  refueling  requirement 
also  applies  to  ethanol  pumps;  and  (2) 
the  exemption  does  not  apply  to  pumps 
used  to  refuel  heavy-duty  vehicles 
which  meet  ORVR  emissions  standards 
(that  is,  the  exemption  only  applies  to 
heavy-duty  vehicles  above  10,000  lbs 
GVWR). 

Inconsistency  Between  FMCSA  and 
EPA  Fuel  Tank  Fill  Rate  Requirements 

The  changes  in  the  EPA  regulation 
creafed  an  inconsistency  between  the 
fuel  tank  fill  rate  requirements  of 
FMCSA  and  those  of  the  EPA.  As 
discussed  above.  §393.67(c)(7)(ii)  of  the 
FMCSRs  requires  a  CMV  fuel  tank  of  25 
or  more  gallons  capacity  to  accept  fuel 
at  a  fill  rate  of  at  least  20  gpm.  That  is 
twice  the  maximiun  nozzle  flow  rate  of 
10  gpm  for  gasoline  and  methanol  fuel 
pumps  allowed  by  EPA  regulations  at  40 
CFR  80.22(j).  Ford  and  GM  brought  this 
inconsistency  to  the  attention  of  the 
FMCSA  as  it  applies  to  vehicles  defined 
at  49  CFR  390.5,  which  are  subject  to 
the  FMCSRs,  and,  by  extension.  State 
regulations  compatible  with  Part  393.  It 
is  also  twice  the  maximum  fill  fuel 
dispensing  rate  specified  by  the  EPA  at 
40  CFR  80.22(j),  and  twice  the  hiel  fill 
rate  specified  for  the  various  fuel 
spitback  tests  at  40  CFR  86.1246-96. 

The  EPA  regulations  concerning 
gasoline  dispensing  rates  have  already 
been  implemented,  and  pumps  subject 
to  the  regulations  [i.e.,  all  pumps  except 
those  dedicated  to  heavy-duty  vehicles, 
boats,  or  planes)  were  required  to 
comply  with  the  10  gpm  (37.9  L/m) 
maximum  dispensing  rate  requirements 
by  January  1, 1998.  Furthermore, 
depending  upon  the  vehicle  class,  many 
of  today's  vehicles  are  already  designed 
to  meet  ORVR  and  spitback  emissions 
standards  based  on  the  EPA  10  gpm  fuel 
fill  rate  requirements.  Considering  both 
of  these  issues,  the  20-gallon  per  minute 
fill  rate  required  under  the  FMCSRs  is 
incompatible  with  the  EPA  regulations 
for  those  vehicles.  It  is  possible  that 
some  of  the  gasoline-  or  methanol- 
fueled  vehicles  with  GVWRs  above 
8,500  lbs  GVWR  might  be  fueled  at 
facilities  not  subject  to  the  EPA 
regulation  on  fuel  dispensing  rates. 
However,  as  noted  in  the  agency's 
August  M),  1999  notice  concerning  the 
original  Ford  petition.  Ford  believed  the 
20-gpm  rate: 

"  *  •  *  to  be  more  a  subject  of 
convenience.  With  virtually  all  filling 
stations  using  the  industry  standard 
automatic  shut-off  nozzles,  it  is  unlikely  that 
fuel  will  be  spilled  even  while  using  a  high 
flow  rate  delivery  system.  These  standard 
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nozzles  Substantially  reduce  any  potential 
safety  rikk  introduced  by  filling  an  Econoline 
vehicle  it  a  rate  above  its  capacity  of  17 
gallons  Ber  minute." 

Fordjalso  noted  that  the  17-gpm  rate 
is  only  h  5  percent  less  than  the  FMCSA 
requireinent  at  §  393.65  (64  FR  43417,  at 
43418). 

The  original  applications  for 
exemptions  from  Ford,  and 
subseqiiently  from  GM,  sought 
temporary  solutions  to  the 
inconsistency  between  FMCSA  safety  - 
regulatipns  intended  to  prevent 
potential  injiu-ies  from  the  spillage  of 
fuel  duiing  the  refueling  process,  and 
EPA  regulations  intended  to  protect 
against  environmental  harm  resulting 
from  fuel  spillage  and  the  release  of  fuel 
vapors  Into  the  atmosphere.  This 
rulemal  ing  is  intended  to  provide  a 
long-tei  m  resolution  to  the 
inconsii  itency  between  these  safety  and 
environ  [nental  regulations,  while 
ensurin ;  that  the  respective  goals  of 
FMCSA  and  EPA  are  not  compromised. 

As  sti  ted  in  the  August  10, 1999 
notice  ( it  43418),  the  gasoline-fueled 
Ford  Ec  moline  Series  light-truck- 
platfom  L  vehicles  in  question  were  and 
continu }  (during  the  2-year  exemption) 
to  be  bu  lit  with  the  fuel  tanks  mounted 
hetweei  the  fi^me  rails.  They  use  a  fuel 
pipe  system  routed  to  minimize 
exposuip  in  the  event  of  a  crash.  The 
maximu  m  fiUing  rate  does  not  exceed 
17  gpm.  Thus,  as  far  as  those  Ford 
vehicles  for  the  exempted  series  were 
concern  jd,  the  agency  subsequently 
determi  led  the  intent  of  the  FMCSR 
safety  n  quirement  was  satisfied  because 
the  fill  I  ite  was  only  slightly  less  than 
the  FM(  SR-mandated  rate  (December 
20, 1991 ;  64  FR  71184,  at  71185).  That 
is,  for  tl  ose  vehicles  not  fueled  at 
facilitief  dispensing  gasoline-at  the 
EPA-mandated  limit  of  10  gpm,  i.e., 
those  vehicles  that  might  be  fueled  at 
locations  used  exclusively  for  refueling 
heavy-duty  vehicles,  the  agency 
determined  that  the  level  of  safety 
would  h  B  equivalent  to  the  level  of 
safety  ti  at  would  be  obtained  by 
complyi  ng  with  §  393.67(c)(7)(ii). 

As  sta  ted  in  the  FMCSA  December  20, 
1999  no  ice  (64  FR  71186,  at  71187),  the 
GM  G  ai  id  C/K  vehicles  were  and 
continui  to  be  equipped  with  fuel  tanks 
mountei  between  the  frame  rails.  They 
use  a  fil  pipe  system  conforming  to 
EPA  reqioirements.  Furthermore,  for 
those  vehicles  with  a  GVWR  of  less  than 
14,000  l()s  (6,400  kilograms  (kg)),  the 
EPA  requires  the  vehicle  to  pass  its  Fuel 
Dispensing  Spitback  test  (40  CFR 
§  86.099t-10(b)2(C);  §§  86.1811  through 
1815  paiagraphs  (d)(l)(iv)  (in  each  case). 


and  §86.1816-05(d)(4)).5  Thus  again, 
for  the  diiration  of  the  2-year  exemption, 
FMCSA  determined  that  safety  concerns 
associated  with  different  fill  rates  are 
addressed  by  the  requirement  that  these 
vehicles  must  successfully  comply  with 
the  spitback  test. 

In  the  original  December  20,  1999 
notice  concerning  the  GM  petition  (at 
71187),  GM  agreed  with  Ford  that  the  20 
gallon  per  minute  fill  requirement  is  a 
matter  of  convenience.  The  GM  vehicles 
that  were  the  subject  of  its  petition  for 
a  2-year  exemption  were  and  continue 
to  be  equipped  with  fuel  systems  similar 
to  those  of  the  Ford  vehicles,  that  is, 
with  fuel  tanks  mounted  between  the 
frame  rails,  and  designed  to  conform  to 
FMVSS  301  requirements. 

GM  also  suggested  that  the 
applicability  of  the  FMCSA's  fuel  fill 
rate  "regulation  should  be  restricted  to 
vehicles  equipped  with  side-mounted 
fuel  tanks.  GM  contended  that  many  of 
the  FMCSR  requirements  were 
developed  for  heavy-duty  vehicles, 
rather  than  the  type  of  vehicles  that 
were  the  subject  of  its  petition.  Many 
heavy-duty  vehicles  with  side-mounted 
fuel  tanks  have  fill  openings  directly  on 
the  fuel  tank.  Heavy-duty  vehicles  are 
also  likely  to  be  fueled  at  a  location 
where  the  fuel  fill  rate  exceeds  10 
gallons  per  minute.  (As  noted  earlier  in 
this  docimient,  only  pumps  used 
exclusively  to  fuel  heavy  trucks,  boats, 
and  airplanes  are  exempt  from  the 
EPA's  fuel  dispensing  rate  requirement.) 

The  FMCSA  agrees  with  the 
assessment  that  the  current  FMCSR  20 
gpm  minimimi  fuel  tank  fill-rate  has 
become  a  customer  convenience 
requirement  rather  than  a  safety 
requirement  for  all  vehicles.  FMCSA 
further  believes  the  EPA  design 
constraints  the  vehicles  must  comply 
with  for  emissions  and  fuel  spitback 
testing  adequately  address  any  problems 
such  vehicles  could  encounter  during 
refueling. 

Proposal  Concerning  Fuel  Fill  Rate 
Requirements 

As  discussed  m  the  FHWA's  August 
10, 1999  Notice  of  Application  from 
Ford  Motor  Company  (64  FR  43417,  at 
43418),  FMCSA  believes  the  fill  pipe 
capacity  criterion,  when  applied  to 
gasoline-powered  vehicles,  is 
inconsistent  with  EPA  regidations 


5  In  a  final  rule  concerning  evaporative  emissions 
test  procedures  (40  CFR  86,  published  March  24, 
1993  [58  FR  16002]),  EPA  noted  that  heavy-duty 
vehicles  over  14,000  lbs  (6,400  kg)  GVWR  are 
typically  designed  with  filler  necks  so  short  that 
fuel  can  be  dispensed  directly  into  the  fuel  tank. 
These  vehicles  would  therefore  not  be  expected  to 
experience  spitlMck.  Therefore,  they  are  exempt 
from  the  spitback  test  requirements  (58  FR  16002, 
at  16006). 
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concerning  gasoline  fuel  pumps.  The 
FMCSR  mandates  that  these  vehicles  be 
capable  of  receiving  fuel  at  twice  the 
maximum  rate  that  these  piunps  are 
allowed  to  dispense  fuel  by  EPA 
regulations.  The  FMCSA  also  continues 
to  believe  that  a  revision  to  the  fuel  fill 
rate  requirements  should  not  present  a 
safety  problem  because  the  vehicles 
using  the  fill  pipe  and  fueling  system 
designs  under  consideration  here  are 
not  likely  to  be  fueled  at  locations 
where  fuel  could  be  dispensed  at  the 
higher  rate. 

The  FMCSA  believes  that  the  other 
existing  regulatory  requirements, 
including  a  restricted  fuel-pump 
dispensing  rate,  fuel  fill  rate  for  many  (if 
not  most)  of  these  light-duty  vehicles 
and  light-duty  trucl^,  plus  required 
spitback  and  on-board  refueling  tests 
adequately  address  the  safety  of  fueling 
these  vehicles.  (These  requirements  are 
discussed  in  detail  imder  the  above 
heading  "Related  EPA  Regulations.") 
Therefore,  the  FMCSA  proposes  to 
require  gasoline-  and  methanol-fueled 
vehicles  with  a  GVWR  of  8,500  pounds 
(3,744  kg)  or  less  to  comply  with  the 
applicable  spitback  and  onboard 
refiieling  regulations  of  the 
Environmental  Protection  Agency  under 
40  CFR  parts  86  and  88  (part  88 
concerns  clean-fuel  vehicles).  For 
gasoline-  and  methanol-fueled  vehicles 
with  a  GVWR  of  14,000  pounds  (6,400 
kg)  or  less,  the  FMCSA  proposes  to 
require  that  the  vehicle  comply  with  the 
applicable  fuel-spitback  prevention 
regulations  and  onboard  refueling 
regulations  of  the  Environmental 
Protection  Agency  under  40  CFR  part 
86. 

Applicability  of  FMVSS  301  to  Certain 
Additional  CMVs 

The  FMCSA  periodically  codifies 
published  regulatory  guidance. 
Therefore,  this  NPRM  also  proposes  to 
place  in  the  FMCSRs  previously 
published  FMCSA  regulatory  guidance 
concerning  the  applicability  of  FMVSS 
301  (Fuel  System  hitegrity)  to  CMVs 
that  have  a  GVWR  of  10,000  lbs  or  less, 
hi  addition  to  the  concern  raised  about 
the  Ford  and  GM  vehicles,  there  is 
another  family  of  vehicles  that  fall 
under  the  definition  of  CMVs:  Passenger 
vehicles  designed  or  used  to  transport 
between  9  and  15  passengers  (including 
the  driver),  in  interstate  commerce,  and 
similar  vehicles  carrying  placardable 
amounts  of  hazardous  materials. 

The  existing  Regulatory  Guidance, 
published  on  April  4, 1997  (65  FR 
16369,  at  16417),  reads  as  follows: 

Question:  Must  a  motor  vehicle  that  meets 
the  definition  of  a  "commercial  motor 


vehicle"  in  §  390.5  because  it  transports 
hazardous  materials  in  a  quantity  requiring 
placarding  imder  the  Hazardous  Materials 
Regulations  (49  CFR  parts  171-180)  comply 
with  the  fuel  system  requirements  of  Subpart 
E  of  Part  393,  even  though  it  has  a  gross 
vehicle  weight  rating  (GVWR)  of  10.000 
pounds  or  less? 

Guidance:  No.  FMVSS  No.  301  contains 
fuel  system  integrity  requirements  for 
passenger  cars  and  multipurpose  passenger 
vehicles,  trucks,  and  buses  that  have  a  GVWR 
of  10,000  poimds  or  less  and  use  fuel  with 
a  boiling  point  above  0  deg.  Celsius  (32  deg. 
Fahrenheit).  Subpart  E  of  part  393  was  issued 
to  provide  fuel  system  requirements  to  cover 
motor  vehicles  with  a  GVWR  of  10,001  or 
more  pounds.  FMVSS  No.  301  adequately 
addresses  the  fuel  systems  of  placarded 
motor  vehicles  with  a  GVWR  of  less  than 
10,001  pounds  and  compUance  with  subpart 
E  of  part  393  would  be  redundant  However, 
commercial  motor  vehicles  that  are  not 
covered  by  FMVSS  No.  301  must  continue  to 
comply  with  subpart  E  of  part  393. 

Motor  vehicles  that  meet  the  fuel 
system  integrity  requirements  of 
NHTSA  §  571.301  would  be  exempt 
from  the  requirements  of  FMCSA 
Subpart  E  of  Part  393.  The  FMCSA 
proposes  to  include  this  provision 
under  §  393.67  rather  than  §  393.65. 
Since  the  NHTSA  standard  deals  with 
the  overall  integrity  of  liquid  fuel 
systems,  referencing  it  in  the  FMCSRs 
would  take  the  place  of  a  set  of 
component-oriented  standards  for  the 
class  of  smaller  vehicles  that  are 
considered  CMVs  under  the  FMCSRs. 

Rulemaking  Analyses  and  Notices 

Regulatory  Notices 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.)  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
proposed  regulatory  action  is  not 
significant  within  the  meaning  of 
Executive  Order  12866  and  under  the 
regulatory  policies  and  procedures  of 
the  DOT. 

This  proposed  rule  would  revise  the 
regulations  concerning  the  fuel  systems 
of  certain  light-duty  vehicles  used  as 
CMVs.  First,  it  would  exclude  from  the 
fuel  system  integrity  requirements  of  the 
FMCSRs  certain  light-duty  vehicles  that 


are  required  to  comply  with  the  fuel 
system  integrity  requirements  of  FMVSS 
301.  Second,  it  would  revise  the 
requirements  of  section  393.67,  Fill 
pipe,  to  bring  them  into  conformity  with 
EPA  regulations.  The  FMCSA  believes 
these  changes  would  simplify  motor 
carriers'  ability  to  comply  with  the 
FMCSRs,  and  would  not  diminish  the 
safe  operation  of  these  vehicles. 

Based  on  the  information  presented 
here,  FMCSA  anticipates  that  this 
rulemaking  will  have  minimal  economic 
impact  on  the  interstate  motor  carrier 
industry.  Unless  a  motor  carrier 
operates  pumps  that  are  used 
exclusively  to  fuel  heavy-duty  vehicles, 
motor  carriers  have  been  required  to 
comply  with  the  limitation  on  fueling 
rate  since  January  1,  1998. 

Under  provisions  of  Tlie  National 
Traffic  and  Motor  Veiiicle  Safety  Act 
("Vehicle  Safety  Act")  (49  U.S.C.  30101, 
et  seq.,  codified  at  49  U.S.C.  30112)  and 
NHTSA's  implementing  regulations, 
vehicles  must  be  certified  to  meet  all 
applicable  FMVSSs  at  the  time  of  their 
manufacture.  Since  the  fuel  systems  of 
vehicles  under  10,000  lbs  GVWR  are 
required  to  comply  with  FMVSS  301, 
there  is  no  need  for  the  FMCSA  to 
require  a  separate  fuel  certification  label 
on  the  fuel  tanks  of  these  vehicles. 

This  rulemaking  imposes  no 
requirements  that  would  generate  new 
costs  for  motor  carriers.  TTiose  entities 
would  see  no  change  to  their  operations, 
provided  they  ensure  that  their  CMVs 
with  GVWRs  of  up  to  10,000  pounds 
already  comply  with  FMVSS  301,  and 
their  gasoline-  and  methanol-fueled 
CMVs  comply  with  the  applicable  EPA 
regulations.  This  rulemaking  is  being 
proposed  to  harmonize  the  Kiel  system 
integrity  requirements  of  FMCSA  with 
those  of  the  NHTSA  and  thp  EPA. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  the 
FMCSA  has  evaluated  the  effects  of  this 
proposed  rulemaking  on  small  entities. 
Motor  carriers  would  not  be  subject  to 
any  new  requirements  under  this 
proposal.  Generally,  they  would  only 
have  access  to  vehicles  that  comply 
with  the  FMVSSs  and  Uie  EPA 
requirements.  As  a  result,  motor  carriers 
may  incur  only  minimal  new  costs, 
considerably  less  than  the  guideline  of 
$100  million  or  more  in  any  one  year. 

Therefore,  the  FMCSA  has 
preliminarily  determined  that  this 
regulatory  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FMCSA  invites  pubUc  comment  on 
this  determination. 
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Executive  Order  12988  (Qvil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Executive  Order  13045  (Protection  of 
Oiildren) 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Ri^  and  Safety  Risks"  (April  23, 1997, 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  concern  an  environmental  health  or 
safety  risk  that  an  agency  has  reason  to 
believe  may  disproportionately  affect 
children  must  include  an  evaluation  of  - 
the  environmental  health  and  safety 
effects  of  the  regulation  on  children. 
Section  5  of  Executive  OrdCT  13045 
directs  an  agency  to  submit  for  a 
"covered  regulatory  action"  an 
evaluation  of  its  environmental  health 
or  safety  effects  on  children. 

The  agency  has  determined  that  this 
proposed  rule  is  not  a  "covered 
regulatory  action"  as  defined  imder 
Executive  Order  13045.  First,  this 
NPRM  is  not  economically  significant 
under  Executive  Order  12866.  Second, 
the  agency  has  no  reason  to  believe  that 
the  proposed  rule  would  result  in  an 
environmental  health  risk  or  safety  risk 
.  that  would  disproportionately  affect 
children.  The  vehicles  that  are  the 
subject  of  this  rulemaking  are  required 
to  comply  with  both  NHTSA  and  EPA 
standards  concerning  fuel  system 
integrity  and  fuel  tank  fill  rate.  The 
agency  has  preliminarily  determined 
that  the  proposed  rule  would  have  no 
significant  environmental  impacts. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  would  revise  the 
FMCSRs  concerning  fuel  system 
integrity  and  fuel  tank  fill  rate,  as  they 
apply  to  gasoline-fueled  CMVs,  to  bring 
them  into  conformance  with  ciuxent 
NHTSA  and  EPA  regulations.  It  would 
also  make  permanent  the  exemptions 
previously  granted  at  the  request  of  Ford 
and  CM. 

No  new  action  is  required  on  the  part 
of  those  motor  carriers  that  currently 
operate  or  plan  to  operate  on  U.S. 
highways,  because  these  vehicles  are 
already  required  to  comply  with  the 
NHTSA  and  EPA  requirements 
referenced  in  this  proposal,  ff  the 
FMCSA  issues  a  final  rule,  motor 
carriers  operating  vehicles  on  or  after 
that  rule's  effective  date,  in  compliance 
with  the  NHTSA  and  EPA  requirements. 
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The  '^CSA  therefore  has 
prelim  narily  determined  that  this 
proposed  rule  has  no  taking 
implici  itions  under  the  Fifth 
Amenc  ment  or  Executive  Order  12630, 
Goverr  mental  Actions  and  Interference 
with  O  institutionally  Protected  Property 
Rights. 

Execut  ve  Order  13132  (Federalism) 

This  sroposed  action  has  been 
d  in  accordance  with  the 
es  and  criteria  contained  in 
ve  Order  13132,  dated  August  4, 
he  FMCSA  has  preliminarily 
ned  this  proposed  rule  does  not 
ubstantial  direct  effect  on,  or 
t  federalism  implications  for, 
es,  nor  would  it  limit  the 
aking  discretion  of  the  States. 
These  proposed  changes  to  the 
FMCSRs  would  not  directly  preempt 
any  Sta  te  law  or  regulation.  They  woidd 
not  im]  ose  additional  costs  or  burdens 
on  the  States.  Although  the  States  are 
require!  to  adopt  part  393  as  a 
conditi  3n  fot  receiving  Motor  Carrier 
Safety  i  Assistance  Program  grants,  the 
additio  lal  training  and  orientation  that 
would  )e  required  for  roadside 
enforce  ment  officials  would  be  minimal, 
and  it  >  rould  be  covered  under  the 
existin;  grant  program.  Also,  this  action 
would  lot  have  a  significant  effect  on 
the  Sta'  es'  ability  to  execute  traditional 
State  g«  vemmental  functions. 

Execut  ve  Order  12372 
(Interg(  ivenunental  Review) 

Catal  3g  of  Federal  Domestic 
Assista  ice  Program  Number  20.217, 
Motor  ( Carrier  Safety.  The  regulations 
implen  enting  Executive  Order  12372 
regardi  ig  intergovernmental 
consult  ition'on  Federal  programs  and 
activitii  !s  do  not  apply  to  this  program. 

Papery  ork  Reduction  Act 

This  jroposed  action  would  not 
involve  an  information  collection  that  is 
subject  to  the  requirements  of  the 
Paperv^to^k  Reduction  Act  of  1995,  44 
U.S.C.  t501-3520. 

Nationil  Environmental  Policy  Act 

The  4gency  has  analyzed  this 
rulemaking  for  the  piu'pose  of  the 
Nation)  1  Environmental  Policy  Act  of 
1969  (4  2  U.S.C.  4321  et  seq.)  and  has 
prelimi  aarily  determined  in  an 
enviroijmental  assessment  (EA)  that  this 
proposi  id  action  would  not  have  an 
adverse  effect  on  the  quality  of  the 
enviroqment.  A  copy  of  the  EA  is 
containled  in  the  public  docket. 

This  lotice  of  proposed  rulemaking 
involve  s:  (1)  A  revision  of  the  FMCSRs' 


CMV  fuel  fill  rate  requirements  to  align 
them  with  those  of  the  EPA  for  gasoline 
and  methanol-fueled  vehicles  up  to 
14,000  lbs  GVWR;  (2)  making 
permanent  the  terms  of  the  exemptions 
previously  granted  to  motor  carriers 
operating  certain  gasoline-fueled 
commercial  motor  vehicles 
manufactured  by  Ford  and  by  GM;  and 
(3)  incorporating  into  the  FMCSRs 
previously  issued  regulatory  guidance 
concerning  the  applicability  of  the 
agency's  fuel  tank  rules  to  vehicles 
subject  to  the  NHTSA  fuel  system 
integrity  standard  at  the  time  of 
manufacture. 

The  agency's  proposed  revision  to  the 
FMCSRs  would  not  cause  a  change  in 
the  EPA's  regulations,  nor  would  it 
require  a  change  in  the  design, 
operation,  or  fueling  of  these  vehicles.  It 
would  simply  acknowledge  the 
existence  of  a  different  set  of  fuel  fill- 
rate  regulations  for  gasoline-  and 
methanol-fueled  vehicles,  promulgated 
by  the  EPA  to  improve  air  quality  by 
reducing  vapor  emissions  from 
refueling,  which  were  not  considered  at 
the  time  the  fuel  tank  fill  rate  provision 
was  added  to  the  FMCSRs  in  1952.  The 
proposal  would  also  make  permanent 
the  exemptions  previously  granted  to 
motor  carriers  operating  certain 
gasoline-fueled  CMVs  manufactiired  by 
Ford  and  GM  which  comply  with  the 
EPA  regulations  applicable  to  them. 
Finally,  the  proposal  would  also 
explicitly  acknowledge  these  vehicles' 
compliance  with  FMVSS  301,  thus 
eliminating  redundancy  with  NHTSA 
regulations.  The  FMCSA  has 
preliminarily  determined  that  these 
proposals  would  have  no  significant 
impact  on  the  environment.  Thus,  the 
proposed  action  does  not  require  an 
environmental  impact  statement. 
FMCSA  invites  comments  from  the 
public  to  assess  any  potential 
environmental  impacts  associated  with 
this  proposal. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
preliminarily  determined  that  it  is  not  a 
"significant  energy  action"  under  that 
order  because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  would 
revise  the  regulations  concerning  fuel 
system  integrity  and  fuel  tank  fill  rate, 
as  they  apply  to  gasoline-fueled  CMVs, 
to  bring  them  into  conformance  with 
curreat  NHTSA  and  EPA  regulations.  It 
has  no  direct  relation  to  energy 
consumption.  The  Administrator  of  the 
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Office  of  Information  and  Regidatory 
Affairs  has  not  designated  it  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Unfunded  Mandates 

This  proposed  rule  would  not  impose 
a  Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  or  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1531  et  seq.). 
The  FMCSA  merely  seeks  to  implement 
a  regulation  that  is  inherently  a  design 
requirement  for  the  vehicle  and  does  not 
lend  itself  to  roadside  verification. 
Persons  performing  inspections  at  the 
roadside  would  likely  receive 
orientation  on  this  proposal  (if  it 
becomes  a  rule)  as  part  of  their  regular 
in-service  training.  However,  they 
would  not  be  trained,  equipped,  or 
expected  to  check  fuel  tank  fill  rates  at 
the  roadside.  Also,  since  the  FMCSA  is 
proposing  to  codify  an  existing 
exemption  that  had  already  been 
provided  for  light-duty  CMVs  with 
certain  VINs,  the  agency  anticipates  that 
minimal,  if  any,  additional  training 
would  be  required.  The  inspectors 
would  only  need  to  refer  to  a  reference 
card  listing  those  grandfathered  VINs. 
To  the  extent  that  States  inciu  costs  due 
to  implementation  of  this  proposal,  they 
would  be  minimal  and  covered  under 
the  existing  MCSAP  grant  program. 

List  of  Subjects  in  49  CFR  Part  393 

Highway  and  roads.  Motor  carriers. 
Motor  veWcle  equipment.  Motor  vehicle 
safety. 

In  consideration  of  the  foregoing,  the 
FMCSA  proposes  to  amend  title  49, 
CFR,  subchapter  B,  chapter  III,  part  393 
as  follows: 

PART  393— [AMENDED] 

1.  The  authority  citation  for  part  393 
would  continue  to  read  as  follows: 

Auttiority:  Sec.  1041(b)  of  Pub.  L.  102-240, 
105  Stat.  1914;  49  U.S.C.  31136  and  31502; 
and  49  CFR  1.73. 

2.  Section  393.67  is  proposed  to  be 
amended  by  adding  new  paragraphs 


(a)(7)  and  (f)(4),  and  revising  paragraph 
(c)(7)  to  read  as  follows: 

S  393.67    Liquid  Fuel  Tanks. 

(a)  *  *  * 

(7)  Motor  vehicles  that  meet  the  fuel 
system  integrity  requirements  of  49  CFR 
571.301  are  exempt  from  the 
requirements  of  this  subpart,  as  they 
apply  to  the  vehicle's  fueling  system. 
***** 

(c)*  *  * 

(7]  Fill  pipe. 

(i)  Each  fill  pipe  must  be  designed 
and  constructed  to  minimize  the  risk  of 
fuel  spillage  diuing  fueling  operations 
and  when  the  vehicle  is  involved  in  a 
crash. 

(ii)  For  diesel-fueled  vehicles,  the  fill 
pipe  and  vents  of  a  fuel  tank  having  a 
capacity  of  more  than  25  gallons  (94.75 
L)  of  fuel  must  permit  filling  the  tank 
with  fuel  at  a  rate  of  at  least  75.8  Um 
(20  gallons  per  minute)  without  fuel 
spillage. 

(iii)  For  gasoline-  and  methanol- 
fueled  vehicles  with  a  GVWR  of  8,500 
poimds  (3,744  kg)  or  less,  the  vehicle 
must  permit  filling  the  tank  with  fuel 
dispensed  at  the  applicable  fill  rate 
required  by  the  regulations  of  the 
Environmental  Protection  Agency  under 
40  CFR  80.22. 

(iv)  For  gasoline-  and  methanol-fueled 
vehicles  with  a  GVWR  of  14,000  pounds 
(6,400  kg)  or  less,  the  vehicle  must 
comply  with  the  applicable  fuel- 
spitback  prevention  and  onboard 
refueling  vapor  recovery  (ORVR) 
regulations  of  the  EnvironmentaJ 
Protection  Agency  under  40  CFR  part 
86. 

(v)  Each  fill  pipe  must  be  fitted  with 
a  cap  that  can  be  fastened  securely  over 
the  opening  in  the  fill  pipe.  Screw 
threads  or  a  bayonet-type  point  are 
methods  of  conforming  to  the 
requirements  of  paragraph  (c)  of  this 
section. 
***** 

(f)*  *  * 

(f)(4)  Exception.  The  following 
previously  exempted  vehicles  are  not 
required  to  carry  the  certification  and 
marking  specified  in  Paragraphs  (f)(1) 
through  (3)  of  this  section: 


(i)  First  group  of  Ford  E-Series 
vehicles  identified  as  follows:  The 
vehicle  identification  numbers  (VINs) 
contain  E30,  E37,  E39,  E40,  or  E47  codes 
in  the  fifth,  sixth,  and  seventh  positions. 
The  fuel  tanks  are  marked  with  Ford 
part  numbers  F3UA-9002-G*,  F3UA- 
9002-H*,  F4UA-9002-V*,  F4UA-9002- 
X*,  F5UA-9002-V*,  F5UA-9002-X*, 
F6UA-9002-Y*,  F6UA-9002-Z*, 
F7UA-9002-C',  and  F7UA-9002D* 
where  the  asterisk  (*)  represents  a  "wild 
card"  character  (any  character  of  the 
alphabet). 

(ii)  Second  group  of  Ford  E-Series 
vehicles  identified  as  follows:  The  VINs 
contain  E35  or  E55  codes  in  the  fifth, 
sixth,  and  seventh  positions.  The  fuel 
tanks  are  marked  with  Ford  part 
numbers  F3UA-9002-G*,  F3UA-9002- 
H*,  F4UA-9002-V*.  F4UA-9002-X*, 
F5UA-9002-V*,  F5UA-9002-X*, 
F6UA-9002-Y*,  F6UA-9002-Z*, 
F7UA-9002-C*,  F7UA-9002D*,  YC25- 
9002-D*  (a  new  fuel  tank  for  E37  series 
vehicles),  or  2C24-9002-E*  (a  new  fuel 
tank  for  ESS  series  vehicles)  where  the 
asterisk  (*)  represents  a  "wild  card" 
character  (any  character  of  the 
alphabet). 

(iii)  Ford  F-Series  vehicles  identified 
as  follows:  The  VINs  contain  an  F53 
code  in  the  fifth,  sixth,  and  seventh 
positions.  The  fuel  tanks  are  marked 
with  part  numbers  1C34-9K007-F*, 
1C34-9K007-G*,  and  1C34-9K007-H* 
where  the  asterisk  {*)  represents  a  "wild 
card"  character  (any  character  of  the 
alphabet). 

(iv)  CM  G-Vans  (Chevrolet  Express 
and  GMC  Savanna)  and  full-sized  C/K 
trucks  (Chevrolet  Silverado  and  GMC 
Sierra)  with  gross  vehicle  weight  ratings 
over  10,000  poimds  identified  as 
follows:  The  VINs  contain  either  a  "J" 
or  a  "K"  in  the  fourth  position.  In 
addition,  the  seventh  position  of  the 
VINs  on  the  G-Van  would  contain  a  "1." 
**-*** 

Issued  on:  November  4,  2003. 
Annette  M.  Sandbeig, 

Administrator 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
miings,  delegations  of  authority,  filing  of 
petitions  and  applications  arKl  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

NatkMMi  Sheep  Industry  Improvement 
Center;  Solicitation  of  Nominations  of 
Board  Members' 

agency:  National  Sheep  Industry 
Improvement  Center,  USDA. 
ACnON:  Notice:  Invitation  to  submit 
nominations. 

SUMMARY:  The  National  Sheep  Industry 
Improvement  Center  (NSIIC)  annovmces 
that  it  is  accepting  nominations  for  the 
Board  of  Directors  of  the  National  Sheep 
Industry  Improvement  Center  for  two 
voting  directors'  positions  whose  terms 
expire  on  February  13,  2004.  One 
position  is  for  a  member  who  have  has 
-  expertise  in  lamb,  wool,  goat,  or  goat 
product  marketing  expertise  and  one 
position  is  for  a  member  who  is  an 
active  producer  of  sheep  or  goats.  Board 
members  manage  and  oversee  the 
Center's  activities.  Nominations  may 
oX^y  be  submitted  by  National 
organizations  that  consist  primarily  of 
active  sheep  or  goat  producers  in  the 
Um^ed  States  and  who  have  as  their 
priniary  interest  the  production  of  sheep 
or  gpats  in  the  United  States. 
Nominating  organizations  should 
submit: 

(1)  Substantiation  that  the  nominating 
organization  is  national  in  scope, 

(2)  The  number  and  percent  of 
members  that  are  active  sheep  or  goat 
produters, 

(3)  Subet^tiation  of  the  primary 
interests  of  the  organization,  and 

(4)  An  Advisory  Committee 
Membership  Background  Information 
form  (Form  AD-755)  for  each  nominee. 

This  action  is  taken  in  accordance 
with  7  U.S.C.  2008j(f),  which  establishes 
the  powers  and  composition  of  the 
Board  of  Directors  for  the  National 
Sheep  Industry  Improvement  Center. 
DATES:  Completed  nominations  must  be 
received  no  later  thjm  December  29, 
2003.  Nominations  received  after  that 
date  will  not  be  considered. 
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ADDRESSES:  Submit  nominations  and 
statema  ats  of  qualifications  to  Jay  B. 
Wilson,  Executive  Director/CEO, 
Nations  1  Sheep  Industry  Improvement 


USDA,  PO  Box  23483, 


Washin  ^on,  DC  20026-3483,  if  using 
the  U.S  Postal  Service;  or  Room  2117, 
STOP  3^50,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3250,  if  using 
other  carriers. 

FOR  FUlfrHER  INFORMATION  CONTACT:  Jay 
B.  Wilsin,  Executive  Director/CEO. 
National  Sheep  Industry  Improvement 
Center,  USDA,  PO  Box  23483, 
Washin^on,  DC  20026-3483,  if  using 
the  U.S.|  Postal  Service;  or  Room  2117, 
Stop  3260,  South  Agricultxu-e  Building, 
1400  Independence  Avenue,  SW., 
Washin  {ton,  DC  20250,  if  using  other 
carriers  Telephone  (202)  690-0632, 
(This  is  not  a  toll  free  number),  FAX 
202-72(1-1053.  Forms  and  other 
informapon  can  be  found  at 
www.  n  sfic.  org. 

SUPPLEMENTARY  INFORMATION:  The 
NSnC,  dr  Sheep  Center  (Center),  is 
authorised  imder  7  U.S.C.  2008j.  The 
Center  ^all:  (1)  Promote  strategic 
developknent  activities  and  collaborative 
efforts  |w  private  and  State  entities  to 
maximip  the  impact  of  Federal 
assistance  to  strengthen  and  enhance 
production  and  marketing  of  sheep  or 
goat  prdducts  in  the  United  States;  (2) 
optimize  the  use  of  available  hiunan 
capital  »nd  resources  within  the  sheep 
or  goat  ihdustries;  (3)  provide  assistance 
to  meet  the  needs  of  the  sheep  or  goat 
industry  for  infrastructure  development, 
business  development,  production, 
resource  development,  and  market  and 
environmental  research;  (4)  advance 
activitiep  that  empower  and  build  the 
capacity  of  the  United  States  sheep  or 
goat  industry  to  design  imique 
responses  to  special  needs  of  the  sheep 
or  goat  kidustries  on  both  a  regional  and 
national  basis;  and  (5)  adopt  flexible 
and  innovative  approaches  to  solving 
the  longt-term  needs  of  the  United  States 
sheep  Of  goat  industry. 

The  njanagement  of  NSIIC  is  vested  in 
a  Board  af  Directors  that  is  appointed 
by,  and  "eports  to  the  Secretary  of 
Agriculture.  The  Board  of  Directors  is 
composed  of  seven  voting  members  of 
whom  fiiu  are  active  producers  of 
sheep  oi  goats  in  the  United  States,  two 
have  expertise  in  finance  and 
manage  aent,  and  one  has  expertise  in 
lamb,  w  )ol,  goat  or  goat  product 


marketing.  Of  the  two  open  positions, 
one  position  is  for  a  member  with 
expertise  in  lamb,  wool,  goat,  or  goat 
product  marketing  and  one  position  is 
for  a  member  who  is  an  active  producer 
of  sheep  or  goats.  The  Board  also 
includes  two  non-voting  members,  the 
Under  Secretary  of  Agriculture  for  Rural 
Development  and  the  Under  Secretary 
of  Agriculture  for  Research,  Education, 
and  Economics.  The  Executive  Director 
serves  as  the  CEO. 

The  Secretary  of  Agriculture  shall 
appoint  the  voting  members  from  the 
submitted  nominations.  Member's  term 
of  office  shaU  be  three  years.  Voting 
members  are  limited  to  two  terms.  Each 
of  the  twor  positions  for  which  nominees 
are  being  sought  is  currently  held  by 
members  who  are  eligible  to  be  re- 
nominated. 

The  Board  shall  meet  not  less  than 
once  each  fiscal  year,  but  is  likely  to 
meet  at  least  quarterly.  Board  members  » 
will  not  receive  compensation  for 
serving  on  the  Board  of  Directors,  but 
shall  be  reimbursed  for  travel, 
subsistence,  and  other  necessary 
expenses. 

The  statement  of  qualifications  of  the 
individual  nominees  is  obtained  by 
using  Form  AD-755,  "Advisory 
Committee  Membership  Background 
Information,"  which  can  be  accessed  at 
www.nsiic.org.  The  requirements  of  this 
form  are  incorporated  under  OMB 
number  0505-0001. 

Dated:  November  4, 2003. 
Jay  B.  Wilson, 

Executive  Director/CEO,  National  Sheep 
Industry  Improvement  Center. 
[FR  Doc.  03-28345  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  13S1-01-P 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

USDA  Tectmology  and  eGovernment 
Advisory  Council 

AGENCY:  Office  of  the  Secretary,  USDA. 

ACTION:  Notice  of  intent;  establishment 
of  Advisory  Council. 

SUMMARY:  The  Department  of 
Agrioilture  is  proposing  to  establish  the 
USDA  Technology  and  eGovernment 
Advisory  Council  to  seek  input  from  a 
broad  base  of  USDA  customers, 
partners,  and  employees  into  the 
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Department's  planning  and 
implementation  of  tedbnology  solutions. 
FOR  FURTHER  INFORIIATION  CONTACT: 
Scott  Chaibo,  Chief  Information  Officer, 
USDA,  1400  Independence  Ave.,  SW., 
Room  414W,  Washington  DC,  20250, 
telephone  202/720-8833. 

SUPPLEMENTARY  llffORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.App).  notice  is  hereby  given 
that  the  U.S.  Department  of  Agriculture 
proposes  to  establish  the  USDA 
Technology  and  eGovemment  Advisory 
Coimcil  to  seek  input  from  a  broad  base 
of  USDA  customers,  partners,  and 
employees  into  the  Department's 
planning  and  implementation  of 
technology  solutions.  The  Council  will 
provide  advice  and  recommendations 
on  improving  USDA  technology  and 
eGovemment  planning  and  operations. 

The  Council  consists  of  nine 
members,  all  of  which  attend  quarterly 
coimcil  meetings.  Every  effort  is  made 
to  select  coimcil  members  who  are 
outstanding  in  their  respective 
professions  and  are  knowledgeable  of 
the  various  mission  areas  of  USDA,  and 
on  how  technology,  both  USDA  and 
customer-owned,  can  be  used  to 
improve  productivity  and  services. 

A  meeting  notice  will  be  published  in 
the  Federal  Register  within  15  to  45 
days  before  a  scheduled  meeting  date. 
All  meetings  are  generally  opmi  to  the 
public  and  may  include  a  "public 
forum"  that  may  offer  5-10  minutes  for 
participants  to  present  comments  to  the 
advisory  committee.  Alternates  may 
choose  not  to  be  active  during  this 
session  on  the  agenda.  The  chair  of  the 
given  committee  ultimately  makes  the 
decision  whether  to  offer  time  on  the 
agenda  for  the  public  to  speak  to  the 
general  body. 

Equal  opportimity  practices  will  be 
followed  in  all  appointments  to  the 
advisory  committee.  To  ensure  that  the 
recommendations  of  the  Advisory 
Council  have  taken  into  account  the 
needs  of  diverse  groups  served  by  the 
Departments,  membership  will,  to  the 
extent  practicable,  include  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

USDA  will  begin  accepting    - 
nominations  to  the  Goimcil  on 
November  15,  2003.  Persons  interested 
in  serving  on  the  Advisory  Coimcil,  or 
in  nominating  individuals  to  serve,  can 
access  the  Nomination  Form  AD-755  on 
USDA's  Web  site  at:  http.// 
www.oci6.usda.gov.  The  Nomination 
Form  may  also  be  obtained  by 
contacting  the  USDA  Office  of  the  Chief 
Information  Officer  (OCIO)  by  telephone 


(202)  720-8833,  fax  (202)  720-1031),  or 
e-mail  [adiienne.bowman@usda.gov). 

Completed  nomination  forms  must  be 
submitted  to  OCIO  by  fax  or  in  hard 
copy  to:  Office  of  the  Chief  Information 
officer,  U.S.  Department  of  Agricidture, 
1400  Independence  Avenue,  SW.,  Room 
414-W,  Washington,  DC  20250.  Form 
AD-755  must  be  received  not  later  than 
January  15,  2004. 

Dated:  Novembet  4,  2003. 
Scott  durbo. 
Chief  Information  Officer. 
(FR  Doc.  03-28291  Filed  11-10-03;  8:45  am] 
BILUNG  COOE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Meeting 

AGENCY:  Notice  of  Resource  Advisory 
Committee,  Sundance,  Wyoming, 
USDA,  Forest  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act . 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Black  Hills  National  Forests' 
Crook  Coimty  Resource  Advisory 
Committee  will  meet  Monday, 
November  17,  2003  in  Simdance, 
Wyoming  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  on  October  20,  begins 
at  6:30  p.m.  at  the  U.S.  Forest  Service, 
Bearlodge  Ranger  District  office,  121 
South  21st  Street,  Simdance,  Wyoming. 
Agenda  topics  will  include:  New  project 
proposals  for  fiscal  year  2004,  updates 
on  previously  funded  projects.  A  public 
forum  will  begin  at  8:30  p.m.  (MT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Kozel,  Bearlodge  District  Ranger 
and  Designated  Federal  Officer,  at  (307) 
283-1361. 

Dated:  November  5,  2003. 
Steve  Kozel, 

Bearlodge  District  Ranger. 
(FR  Doc.  03-28289  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Ar351-832,  A-122-S40.  A-560-815.  A-MI- 
830,  A-641-806,  A-Z74-804,  A823-812.  C- 
351-833,  and  C-122-841] 

Cartwn  and  Certain  Alloy  Steal  Wire 
Rod  from  Brazil,  Canadi 
Mexico,  MoWova,  Trinidad  and 
Totago,  and  Ulnaine:  Final  Raautts  of 
Changed  Circumstances  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  Final  Result  of 
Changed  Circumstances  Review  of  the 
Antidumping  Duty  and  Countervailing ' 
Duty  Orders,  and  Intent  To  Revoke 
Orders  in  Part. 

EFFECTIVE  DATE:  November  12,  2003. 
SUMMARY:  On  August  21.  2003,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  with  the  intent  to  revoke,  in  part, 
the  antidumping  duty  orders  and 
countervailing  duty  orders  on  carbon 
and  certain  alloy  steel  wire  rod,  as 
described  below.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from 
Brazil,  Canada,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine:  Initiation  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review  and 
Countervailing  Duty  Administrative 
Reviews,  and  Intent  To  Revoke  Orders 
in  Part,  68  Fed.  Reg.  50,513  (August  21. 
2003)  [Initiation  Notice). 

On  October  6,  2003,  the  Department 
published  the  preliminary  results  of  the 
changed  circumstances  review  and 
preliminarily  determined  to  revoke  this 
order,  in  part,  with  respect  to  products 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  24, 
2003  of  carbon  and  certain  idloy  steel 
wire  rod  described  below,  because 
domestic  parties  have  expressed  no 
interest  in  the  continuation  of  the  orders 
on  that  merchandise.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from 
Brazil,  Canada,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine:  Notice  of  Preliminary  Results 
of  Changed  Circumstances  Review  of  the 
Antidumping  Duty  and  Countervailing 
Duty  Orders,  and  Intent  To  Revoke 
Orders,  in  Part,  68  Fed.  Reg.  57,664 
(October  6,  2003)  [Preliminary  Results). 
After  opportunity  for  comment, 
petitioners  commented  to  correct  the 
effective  date  language  of  this  changed 
circumstances  review.  Since  we  did  not 
receive  any  other  comments  objecting  to 
the  partial  revocation  of  this  changed 
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circumstances  review,  we  conclude  that 
substantially  all  domestic  producers 
lack  interest  in  the  relief  provided  by 
this  order.  Therefore,  in  our  final  results 
of  the  changed  circumstances  review, 
the  Department  hereby  revokes  this 
order  with  respect  to  products  entered, 
or  withdrawn  from  warehouse,  for 
consimiption  on  or  after  July  24,  2003  of 
carbon  and  certain  alloy  steel  wire  rod, 
as  described  below. 
FOR  FURTHER  INFORIIIATK)N  CONTACT: 
Brian  J.  Sheba  or  Robert  M.  James, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
^jf  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0145  or  (202)  482-0649. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
antidimiping  duty  orders  on  steel  wire 
rod  from  Brazil,  Canada,  Indonesia, 
Mexico..  Moldova,  Trinidad  and  Tobago, 
and  Ukraine  on  October  29,  2002.  See 
Notice  of  Antidumping  Duty  Orders: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine,  67  Fed.  Reg.  65,945,  and 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Carbon  and 
Alloy  Steel  Wire  Rod  From  Canada,  67 
Fed.  Reg.  65,944.  The  Department 
published  the  countervailing  duty 
orders  on  steel  wire  rod  irom  Brazil  and 
Canada  on  October  22,  2002.  See  Notice 
of  Countervailing  Duty  Orders:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  From 
Brazil  and  Canada,  67  Fed.  Reg.  64,871. 
On  July  24.  2003,  petitioners  requested 
that  the  Department  change  the 
technical  description  of  certain  grade 
1080  tire  cord  quality  wire  rod  and 
grade  1080  tire  bead  quality  wire  rod 
(hereafter,  tire  cord  wire  rod).  This 
request  arises,  petitioners  aver,  because 
the  original  definition  of  the  excluded 
tire  cord  wire  rod  was  drawn  too 
narrowly  and,  thus,  captures  within  the 
scope  certain  products  petitioners  no 
longer  wish  to  have  subject  to  the    - 
orders. 

On  August  21,  2003,  the  Department 
published  a  notice  of  initiation  of  a 
changed  circumstances  review  of  the 
antidimiping  duty  and  countervailing 
duty  orders  on  carbon  and  certain  alloy 
steel  wire  rod  products.  See  Initiation 
Notice.  In  the  Initiation  Notice,  we 
indicated  interested  parties  could 
submit  comments  for  consideration  in 
the  Department's  preliminary  results  not 
later  than  14  days  after  publication  of 
the  initiation  of  the  review,  and  submit 


respons  3s  to  those  comments  no  later 
than  5  (  ays  following  the  submission  of 
commei  its.  On  August  22,  2003, 
petition  srs  filed  comments  that  stated 
the  Initi  ation  Notice  contains  an  error  in 
languag  j  with  respect  to  the  effective 
date  of  iquidation  of  entries  because  the 
Initiation  Notice  does  not  match  the 
intent  of  petitioners. 

Tht  Initiation  Notice  stated: 
If,  a  5  a  result  of  this  review,  we 
rev(  ike  the  order,  in  part,  we  intend 
to  i  istruct  the  Bureau  of  Customs 
anc  Border  Protection  (Customs)  to 
.     liqi  idate  without  regard  to 

ant:  dumping  duties,  as  applicable, 
and  to  refund  any  estimated 
anti  dumping  duties  collected  for  all 
unl  quidated  entries  of  the  tire  cord 
wir(  I  rod  products  meeting  the 
spei  :ifications  indicated  above,  as  of 
July  24,  2003,  the  date  this  changed 
circ  imstances  review  request  was 
file<  by  Petitioners,  in  accordance 
wit]  I  19  CFR  351.222(g)(4). 
Initiation  Notice,  68  Fed.  Reg.  50,513, 
at  50,511  i.  Petitioners  claim  this 
language  could  be  read  to  mean  that  all 
unliquic  ated  entries  existing  as  of  July 
24,  20031  will  be  subject  to  the  terms  of 
the  changed  scope.  The  phrase  "as  of 
July  24,  J003"  could  also  be  read  to 
mean  th  it  entries  made  prior  to  July  24, 
2003  tha  t  were  subject  to  the  original 
scope  wi  )uld  now  be  excluded  by  the 
new  SCO  )e  exclusion  language. 
Petition!  rs  state  such  a  result  is  contrary 
to  the  pi  lin  language  of  petitioners' 
request  s  nd  not  the  intent  of  the 
Departm  ent's  Initiation  Notice. 
Petition*  rs  did  not  otherwise  comment 
on  the  s(  ope  of  the  orders.  No  other 
interestep  party  commented  on  the 
Initiation  Notice. 

On  Oc  ober  6,  2003,  the  Department 
took  aco  lunt  of  the  petitioners' 
commen  ;s  and  published  the 
prelimin  iry  results  of  the  changed 
circumst  mces  review.  See  Preliminary 
Results,  n  the  Preliminary  Results,  we 
again  aff  irded  interested  parties  an 
opportui  ity  to  submit  comments  for 
consider  ition  in  the  Department's  final 
results.  'J  l^e  did  not  receive  any 
commen  s  following  the  Preliminary 
Results. 


approxii|iai 
mm  or 
solid 


cro  !s 


Scope  o^e  Orders 

The 
orders  is 
carbon 


si  eel  i 


more, 


m  irchandise  covered  by  these 
certain  hot-rolled  products  of 
'  and  alloy  steel,  in  coils,  of 
itely  round  cross  section,  5.00 
!,  but  less  than  19.00  mm,  in 
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Specif  cally  excluded  are  steel 

possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmoni  sed  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 


(a)  stainless  steel;  (b)  tool  steel;  c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reiaforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  [i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or     ~ 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1)    * 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tirje  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  (he 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
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in  the  aggregate  pf  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510.  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Scope  of  Changed  Circumstances 
Review 

The  products  subject  to  this  changed 
circumstances  antidumping  duty  and 
countervailing  duty  administrative 
review  are  certain  grade  1080  tire  cord 
steel  wire  rod  and  grade  1080  tire  bead 
steel  wire  rod.  Point  (iii)  of  the  existing 
definition  of  these  products  reads: 
"having  no  inclusions  greater  than  20 
microns."  Petitioners  suggest  amending 
this  to  read  "having  no  non-deformable 
inclusions  greater  than  20  microns  and 
no  defonnable  inclusions  greater  than 
35  microns."  Letter  bom  petitioners 
dated  July  24,  2003,  at  5  (emphases  in 
original). 

Petitioners  would  then  insert  an 
explanatory  paragraph  after  the  existing 
definition  of  tire  cord  wire  rod  reading: 
For  purposes  of  the  grade  1080  tire 


cord  quality  wire  rod  and  the  grade 
1080  tire  bead  quality  wire  rod,  an 
inclusion  will  be  considered  to  be 
defonnable  if  its  ratio  of  length 
(measured  along  the  axis  -  that  is, 
the  direction  of  rolling  -  of  the  rod) 
over  thickness  (measiired  on  the 
same  inclusion  in  a  direction 
perpendiciilar  to  the  axis  of  the  rod) 
is  equal  to  or  greater  than  three.  The 
size  of  an  inclusion  for  purposes  of 
the  20  microns  and  35  microns 
limitations  is  the  measurement  of 
the  largest  dimension  observed  on  a 
longitudinal  section  measured  in  a 
direction  perpendicular  to  the  axis 
of  the  rod. 
Letter  from  petitioners  dated  August 
6,  2003,  at  6;  original  emphasis  deleted. 

Final  Results  of  Review  and  Intent  to 
Revoke  in  Part  the  Antidumping  Duty 
and  Countervailing  Duty  Orders 

Pursuant  to  sections  751(d)(1)  of  the 
Tariff  Act,  the  Department  may  revoke 
an  antidiunping  or  countervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  under  section  751(b)  of  the  Tariff 
Act  ()>«,,  a  changed  circumstances 
review).  Section  751(b)(1)  of  the  Tariff 
Act  requires  a  changed  circiunstances 
review  to  be  conducted  upon  receipt  of 
a  request  which  shows  changed 
circumstances  sufficient  to  warrant  a 
review.  Section  782(h)(1)  of  the  Tariff 
Act  gives  the  Department  the  authority 
to  revoke  an  order  if  producers 
accoimting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
have  expressed  a  lack  of  interest  in  the 
continuation  of  the  order.  Section 
351.222(g)  of  the  Department's 
regulations  provides  that  the 
Department  will  conduct  a  changed 
circumstance^  administrative  review 
under  19  CFR  351.216,  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
concludes  that  (i)  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  (ii)  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist. 

Since  the  Department  did  not  receive 
any  comments  during  the  comment 
period  opposing  the  exclusion  of  certain 
grade  1080  tire  cord  quality  wire  rod 
and  grade  1080  tire  bead  quality  wire 
rod,  as  defined  in  the  "Scope  of 
Changed  Circumstances  Review"  above, 
from  the  antidumping  duty  and 
coimtervailing  duty  orders,  we  conclude 
that  producers  accoimting  for 
substantially  all  of  the  production  of  the 
domestic  like  product  to  which  these 
orders  pertain  lack  interest  in  the  relief 
provided  by  the  order.  For  these 


reasons,  the  Department  is  revoking  the 
orders  on  carbon  and  certain  alloy  steel 
wire  rod  from  Brazil,  Canada,  Indonesia, 
Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine,  in  part,  for  all  entries  aftw ' 
the  date  of  the  petitioners'  request  with 
regard  to  the  products  which  meet  the 
specifications  above  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Tariff  Act  and  19  CFR  351.216.  We  will 
instruct  U.S.  Customs  and  Border 
Protection  to  liquidate  all  entries  of 
subject  products  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  24,  2003,  the  effective  date  of 
the  revocation,  in  part,  of  these  orders, 
in  accordance  with  19  CFR 
351.222(g)(4). 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Tariff  Act 
and  19  CFR  351.216  and  351.222  of  the 
Department's  regulations. 

Etated:  November  5,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  03-28338  Filed  ll-10-<)3;  8:45  am) 
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Initiation  of  Investigation  ' 
The  Petition 

On  October  16,  2003,  the  Department 
of  Commerce  (the  Department]  received 
a  petition  filed  in  proper  form  by  Alcoa 
Inc.  (the  petitioner).  The  Department 
received  supplements  to  the  petition  on 
October  29,  and  November  3,  2003. 

In  accordance  with  section  732(b)(1) 
of  the  Tariff  Act  of  1930  (the  Act),  as 
amended,  the  petitioner  alleges  that 
imports  of  certain  aluminimi  plate  from 
South  Africa  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less- 
than-foir-valiie  (LTFV)  within  the 
meaning  of  section  731  of  the  Act,  and 
that  imports  from  South  Africa  are 
materially  injuring,  or  are  threatening  to 
materially  injure,  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Aet  and  it  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  it  is  requesting  the 
Department  to  initiate.  See  infra, 
"Determination  of  Industry  Support  for 
the  Petition." 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  6000  series  aluminum 
alloy,  flat  surface,  rolled  plate,  whether 
in  coils  or  cut-to-length  forms,  that  is 
rectangular  in  cross  section  with  or 
without  rounded  comers  and  with  a 
thickness  of  more  than  6.3  millimeters. 
6000  Series  Almninum  Rolled  Plate  is 
■  defined  by  the  Aluminum  Association, 
Inc. 

Excluded  from  the  scope  of  this 
investigation  are  extruded  aluminum 
products  and  tread  plate. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheading.7606.12.3030  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

As  discussed  in  tne  preamble  to  the 
Department's  regulations  {Antidumping' 
Duties;  Countervailing  Duties;  Final 
Rule.  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments  • 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 


and 

Washin^c 
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Constitution  Avenue,  NW., 

ton,  DC  20230.  The  period  of 
i  D  )nsultations  is  intended  to 
the  Department  with  ample 
opportu  nity  to  consider  all  comments 
and  cor  suit  with  parties  prior  to  the 
issuanc  s  of  the  preliminary 
determi  lation. 

Period  tf  Investigation 

The  a  iticipated  period  of 
investi§  ition  is  October  1,  2002,  through 
Septem  )er  30,  2003; 

Deternii  nation  of  Industry  Support  for 
the  Peti  ion 

Secti(  n  732(b)(1)  of  the  Act  requires 
that  a  p(  itition  be  filed  on  behalf  of  the 
domestifc  industry.  Section  732(c)(4)(A) 
of  the  Apt  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  tke  initiation  of  the  investigation, 
be  basec  on  whether  a  minimum 
percent)  ge  of  the  relevant  industry 
support  1  the  petition.  A  petition  meets 
this  reqi  lirement  if  the  domestic 
produce  rs  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  af  the  total  production  of  the 
domesti :  like  product;  and  (2)  more 
than  50  Dercent  of  the  production  of  the 
domesti :  like  product  produced  by  that 
portion  )f  the  industry  expressing 
support  Ifor,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  A  :t  provides  that,  if  the  petition 
does  nol  establish  support  of  domestic 
produce  rs  or  workers  accounting  for 
more  thin  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Depi  irtment  shall:  (i)  Poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petil  ion,  as  required  by 
subpara^  yaph  (A),  or  (ii)  determine 
industrj  support  using  a  statistically 
valid  sai  apline  method. 

Sectia  a  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestit  like  product.  The  International 
Trade  Q  mmission  ("ITC"),  which  is 
responsi  )le  for  determining  whether 
"the  dot  lestlc  industry"  has  been 
injured,  naust  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Deps  rtment  and  the  ITC  must  apply 
the  sam(  statutory  definition  regarding 
the  dom  istic  like  product  (section 
771(10)  I  >f  the  Act),  they  do  so  for 
differeni  piuposes  and  piursuant  to  a 
separate  and  distinct  authority.  In 
addition  the  Department's 


determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  residt  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.* 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 
reference  point  bora  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

With  regard  to  the  definition  of 
domestic  like  product,  the  petitioner 
does  not  offer  a  definition  of  domestic 
like  product  distinct  from  the  scope  of    - 
tiie  investigation.  Based  on  our  analysis 
of  the  information  presented  by  the 
petitioner,  we  have  determined  that 
there  is  a  single  domestic  like  product, 
aluminum  plate,  whiah  is  defined  in  die 
"Scope  of  Investigation"  section  above, 
and  we  have  analyzed  industry  support 
in  terms  of  this  domestic  like  product. 

The  petition  identifies  additional  U.S. 
companies  engaged  in  the  production  of 
aliuninum  plate.  In  the  October  29, 
2003,  supplemental  petition 
submission,  one  of  these  companies. 
Kaiser  Aluminum  and  Chemical 
Corporation;  provides  a  letter  indicating 
its  support  of  the  petition.  In  addition, 
the  petitioner's  November  3,  2003 
supplemental  petition  submission 
contains  a  letter  in  support  of  the 
petition  frtjm  the  United  Steelworkers  of 
America,  which  claims  to  represent 
virtually  all  the  workers  engaged  in  the 
production  of  the  domestic  like  product. 

Our  review  of  the  data  provided  in  the 
petition  indicates  that  the  petitioner  has 
established  industry  support 
representing  over  50  percent  of  total  • 
production  of  the  domestic  like  product, 
requiring  no  further  action  by  the 
Department  pursuant  to  section 
732(c)(4)(D)  of  the  Act.  In  addition,  the 
Department  received  no  opposition  to 
the  petition  from  the  remaining 
domestic  producer  of  the  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of  section 
732(c)(4)(A)(i)  of  the  Act  are  met. 


'  See  USEC,  Inc.  v.  United  States.  132  F.  Supp. 
2d  1,  8  (Ct.  Infl  Trade  2001),  citing  Algoma  Steel 
Corp.  Ltd.  V.  United  States,  688  F.  Supp.  639,  642- 
44  (Ct.  Infl  Trade  1988)  ("the  ITC  does  not  look 
behind  ITA's  determination,  but  accepts  ITA's 
determination  as  to  which  merchandise  is  in  the 
class  of  merchandise  sold  at  LTFV"). 
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Furthermore,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  of  the  Act  also 
are  met.  Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  See  also  Import  Administration 
AD/CVD  Enforcement  Initiation 
Checklist  ("hiitiation  Checklist"), 
Industry  Support  section,  dated 
November  5,  2003,  on  file  in  the  Central 
Records  Unit  of  the  main  Department  of 
Commerce  building. 

Export  Price  and  Normal  Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  LTFV  upon  which 
the  Department  based  its  decision  to 
initiate  this  investigation.  The  soiut:es 
of  data  for  the  deductions  and 
adjustments  relating  to  U.S.  price  and 
normal  value  [NV)  are  discussed  in 
greater  detail  in  the  Initiation  Checklist. 
Should  the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determination,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Export  Price 

The  petitioner  alleged  that  the  subject 
aluminum  plate  produced  in  South 
Africa  by  Hulett  Aluminum  (Pty) 
Limited  (Hulett)  {i.e.,  the  only  company 
that  has  exported  subject  merchandise 
to  the  United  States  from  South  Africa 
during  the  moM  recent  twelve  months) 
was  sold  to  Empire  Resources,  Inc.,  an 
luiaffiliated  U.S.  trading  company,  prior 
to  importation  of  the  merchandise  into 
the  United  States.  Therefore,  the 
petitioner  based  U.S.  price  on  export 
price  (EP).  The  petitioner  based  EP 
prices  for  aluminiun  plate  on  a  price 
quote  for  Alloy  6061  T651  aluminum 
plate  adjusted  for  inland  freight  charges 
from  Hulett's  plant  in  Pietermaritzburg, 
South  Africa  to  the  port  of  Diirban, 
international  freight  expenses  from 
Durban,  South  Africa  to  U.S.  East  Coast 
ports,  as  well  as  a  U.S.  importer/ 
distributor  markup  and  a  U.S.  reseller 
markup. 

Normal  Value 

The  petitioner  based  NV  on  two  price 
quotes  for  Alloy  6082  T6  from  a  South 
African  distributor  of  alimiinimi 
products.  The  petitioner  alleged  that, 
while  Hulett  does  not  sell  identical 
grades  of  merchandise  to  the  United 


States  and  home  markets,  grade  Alloy 
6082  T6,  sold  to  the  home  market,  and 
grade  Alloy  6061  T651,  sold  to  the 
United  States,  are  functionally 
equivalent,  have  minimal  differences  in 
chemistry,  and  have  no  meaningful 
differences  in  production  costs.  The 
petitioner  adjusted  theiMV  for 
movement  charges  in  the  home  market 
and  differences  in  direct  selling 
expenses  (imputed  credit)  between  the 
United  States  and  the  home  market.  The 
petitioner  did  not  adjust  NV  for  packing 
expenses  because  it  is  the  petitioner's 
imderstanding  that  the  packing  form 
and  materials  are  the  same  in  both 
markets. 

The  estimated  dumping  margins  in 
the  petition  based  on  a  comparison 
between  EP  and  NV  range  from  80.19 
percent  to  106.77  percent. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  certain  almninum  plate  from 
South  Africa  are  being,  or  are  likely  to 
be,  sold  at  LTFV. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  from  South  Africa  of 
the  subject  merchandise  sold  at  less 
thanNV. 

The  petitioner  contends  that  the 
industry's  injured  condition  is  evident 
in  the  sales  volume  and  market  share 
lost  to  unfafr  imports,  as  well  as  rapidly 
declining  and  depressed  U.S.  prices. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  import  data,  lost  sales, 
and  pricing  information.  We  have 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation,  and  we  have  determined  that 
these  allegations  are  properly  supported 
by  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
the  Initiation  Checklist. 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  certain  aluminum  plate  from 
South  Africa,  we  have  found  that  it 
meets  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  certain 
aluminum  plate  from  South  Africa  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  LTFV.  Unless  this 
deadline  is  extended  pursuant  to  section 
733(b)(1)(A)  of  the  Act.  we  will  make 
our  preliminary  determination  no  later 


than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  South  Africa.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  the  petition  to  each  exporter  - 
named  in  the  petition,  as  provided  for 
under  19  CFR  351.203(c)(2). 

rrC  Notification 

We  have  notified  the  ITC  of  our 
initiation  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine 
no  later  than  December  1,  2003,  whether 
there  is  a  reasonable  indication  that 
imports  of  certain  aluminum  plate  from 
South  Africa  are  causing  material  injury, 
or  threatening  to  cause  material  injury, 
to  a  U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated, 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
piu^uant  to  section  777(i)  of  the  Act. 

Dated:  November  5,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  03-28340  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminiatration 

[A-475-7031 

Granular  Polytatrafiuoroethytene  Raain 
From  Italy:  Notice  of  Reaciaaion  of 
Antidumping  Duty  Adminiatrativa 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  November  12,  2003. 
SUMMARY:  On  September  30,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (68  FR  56262)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  resin  from  Italy, 
covering  the  period  August  1,  2002, 
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through  July  31,  2003.  The  review  was 
requested  by  Solvay  Solexis,  Inc.  and 
Solexis  America  hic.  (collectively 
Solvay),  an  Italian  producer  of  the 
subject  merchandise  imder  review  and 
its  United  States  subsidiary.  We  are  now 
rescinding  this  review  as  a  result  of 
Solvay's  withdrawal  of  its  request  for  an 
administrative  review. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Nickerson  or  Carol  Henninger,  at 
(202) 482-3813  or  (202) 482-3003. 
respectively,  AD/CVD  Enforcement 
Office  &,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  19  CFR 
351.213(b),  on  August  29,  2003,  Solvay 
requested  an  administrative  review  of 
the  antidumping  duty  order  on  granular 
polytetrafluoroethylene  resin  from  Italy. 
On  September  30,  2003,  in  accordance 
with  19  CFR  351.221(c)(l)(i),  we 
initiated  an  administrative  review  of 
this  order  for  the  period  August  1.  2002, 
through  July  31,  2003  (68  FR  56262). 
Solvay  withdrew  its  request  for  this 
review  on  October  24,  2003.  See  Letter 
fmm  Maureen  Rosch,  representative  of 
Solvay,  to  the  Department  (October  24, 
2003). 

Rescission  of  Review 

The  Department's  regidations  at  19 
CFR  351.213(d)(1)  provide  that  the 
Department  will  rescind  an 
administrative  review  if  the  party  that 
requested  the  review  withdraws  its 
request  for  review  within  90  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  or 
withdraws  its  request  at  a  later  date  if 
-the  Department  determines  that  it  is 
reasonable  to  extend  the  time  limit  for 
withdrawing  the  request.  Solvay 
withdrew  its  request  within  the  90-day 
period.  Accordingly,  we  are  rescinding 
this  review.  The  Department  will  issue 
appropriate  assessment  instructions  to 
the  U.S.  Customs  and  Border  Protection 
within  15  days  of  publication  of  this 
notice. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 


thj 


with 

APO  is 

This 


Dated 
HoUy  A. 


[FR  Doc. 
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regulations  and  terms  of  an 
3  sanctionable  violation, 
lotice  is  issued  and  published  in 
accorda  nee  with  19  CFR  351.213(d)(4) 
and  sec  ion  777(i)(l)  of  the  Tariff  Act  of 
1930,  af  amended. 


Novembers,  2003. 

Kuga, 

Acting  Ihputy  Assistant  Secretary  for  Import 
A  dminiafra  tion . 

03-28339  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580^  141] 

Structu  -al  Steel  Beams  From  the 
Republ  c  Of  Korea:  Extension  of  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review 

AGENCYi  Import  Administration, 
Internal  ional  Trade  Administration, 
Depart!  lent  of  Commerce. 
ACTION:  Notice  of  postponement  for  the 
final  de  ermination  of  the  antidumping 
duty  adpiinistrative  review. 


SUMMAIfr 

("the 
time  1 


of 
the 


:  The  Department  of  Commerce 
Department")  is  extending  the 
for  the  final  results  of  the 
antidun  iping  duty  administrative  review 
"  struc  ural  steel  beams  ("SSB")  from 
Rep  iblic  Korea. 

DATE:  November  12,  2003. 


EFFECTiyE 
FOR  FUfltrHER 

Aishe 

CVD  En|forcement 

Import 

Trade 

of  Comifaerce 


Constitution 

DC 

(202)  4ei2 


INFORMATION  CONTACT: 

or  Michael  Holton,  AD/ 
Group  III.  Office  9, 
;  ^.dministration,  International 
i^dministration,  U.S.  Department 
14th  Street  and 
Avenue^  NW.,  Washington, 
202^0;  telephone:  (202)  482-0172  or 
-1324,  respectively. 

Backgn  and 

On  S<  ptember  25,  2002.  the 
Departn  tent  published  a  notice  of 
initiatiG  n  of  this  antidumping  duty 
admini^ative  review  for  the  period  of 
August  I,  2001  through  July  31,  2002. 
See  Init  ation  of  Antidumping  and 
Countei  vailing  Duty  Administrative 
Reviews ,  Requests  for  Revocation  in  Part 
and  De)  ?rral  of  Administrative  Reviews 
67  FR  6  )210  (September  25,  2002). 

On  S«  ptember  9,  2003,  the 
Departn  lent  published  the  preliminary 
results  q{  antidumping  duty 
adminis  trative  review.  See  Preliminary 
Results-  of  Antidumping  Duty 
Admini  \trative  Review:  Structural  Steel 
Beams  )  ram  the  Republic  of  Korea,  68 
FR  5312  9  (September  9,  2003) 
("Prelininary  Results").  In  the 


Preliminary  Resuhs  we  stated  that  we 
would  make  our  final  determination  for 
the  antidumping  duty  administrative 
review  no  later  than  120  days  after  the 
date  of  publication  of  the  preliminary 
results,  or  not  later  than  January  7,  2004. 

Extension  of  Time  Limit  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administrating  authority  may  extend  the 
120-day  period,  following  the  date 
publication  of  the  preliminary  results,  to 
issues  its  final  results  by  an  additional 
60  days.  Completion  of  the  final  results 
within  the  120-day  period  is  not 
practicable  due  to  the  complexity  of 
DSM's  affiliation  issue  and  INI's 
ordinary  coiurse  of  trade  issue. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for 
completion  of  these  final  results  to  by 
30  days  until  no  later  than  February  6, 
2003. 

Dated:  November  4,  2003. 
Joseph  Spetrim, 

Deputy  Assistant  Secretary  for  Import 

Administration,  Group  ID. 

(FR  Doc.  03-28337  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  103003D] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

summary:  NMFS  announces  that  the 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Northeast  Region, 
NMFS  (Assistant  Regional 
Administrator)  proposes  to  recommend 
that  EFPs  be  issued  in  response  to  an 
application  submitted  by  the  Cape  Cod 
Commercial  Hook  Fishermen's 
Association  (CCCHFA),  in  collaboration 
with  the  New  England  Aquarium  and 
NMFS.  The  EFP  would  allow  up  to  six 
vessels  to  retain  imdersized  Atlantic  cod 
(Gadus  morhua)  in  the  area  of  the  Great 
South  Chaimel  east  onto  Georges  Bank 
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'  from  December  2003  through  November 
2004.  The  Assistant  Regional 
Administrator  has  made  a  preliminary 
determination  that  the  application 
contains  all  of  the  required  information 
and  warrants  further  consideration  and 
that  the  activities  to  be  authorized  under 
the  EFPs  would  be  consistent  with  the 
goals  and  objectives  of  the  Northeast 
Multispecies  Fishery  Management  Plan. 
However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue 
EFPs. 

DATES:  Comments  on  this  action  must  be 
received  on  or  before  November  28, 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  NE  Regional 
Office,  1  Blackburn  Drive,  Gloucester, 
MA  01930.  Mark  the  outside  of  the 
envelope  "Comments  on  CCCHFA 
Undersized  Cod  EFP  Proposal." 
Comments  may  also  be  sent  via  fax  to 
(978)  281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Sagar,  Fishery  Management 
Specialist,  phone:  (978)  281-9341,  fax: 
(978)  281-9135,  email: 
heather.sagar@noaa.gov 

SUPPLEMENTARY  INFORMATK>N: 

Background 

.     On  October  1 ,  2003 ,  CCCHFA,  in 
collaboration  with  the  New  England 
Aquarium  and  NMFS,  submitted  a 
complete  application  for  up  to  six 
vessels  to  conduct  a  study  on  mortality 
rates  and  survivability  of  undersized 
Atlantic  cod  harvested  in  the  bottom-set 
longline  and  jig  fisheries  in  southern 
New  England.  Currently  the  mortality 
for  undersized  cod  retiu^ed  to  the  water 
is  considered  to  be  100  percent,  since 
there  is  little  information  to  indicate 
otherwise.  Exemptions  would  be 
necessary  to  relieve  vessels  from  the 
restrictions  on  possession  of  undersized 
Atlantic  cod  at  §  648.83(a).  The 
proposed  study  would  occur  inside  the 
area  defined  as  follows:  The  outer  Cape 
Cod  shoreline  at  42°  N.  lat.  and  70°  W. 
long.,  then  follow  the  70°  W.  long,  line 
south  to  the  northern  border  of  the 
Nantucket  Lightship  Closed  Area,  then 
follow  the  northern  border  of  the 
Nantucket  Lightship  Closed  Area  east  to 
69°  W.  long.,  then  follow  the  69°  W. 
long,  line  north  to  the  western  border  of 
Georges  Bank  Closed  Area  I,  then  follow 
the  western  border  of  Georges  Bank 
Closed  Area  I  (Loran  C  13700)  to  the  42° 
N.  lat.  line,  then  follow  the  42°  N.  lat. 
line  vvest  to  70°  W.  long.  At  no  time 


would  fishing  operations  be  conducted 
inside  year-roiind  closure  areas. 

The  experiment  would  occur  from 
December  2003  through  November 
2004,  during  which  time  longline 
vessels  would  sample  at  20,  30,  and  40 
fathoms  (36.6,  54.9,  and  73.2  m, 
respectively)  3  times  each,  during  each 
season,  for  a  total  of  36  trips  (3  depths 
x  3  samples  x  4  seasons  =  a  total  of  ^6 
days).  There  will  be  six  vessels 
participating  in  this  study  for  a  total  of 
36  trips  for  the  experiment.  Each  vessel 
would  fish  its  bottom-set  longline  gear 
consisting  of  1,800  ft  (548.6  m)  of 
mainline  with  300  #12  circle  hooks 
spaced  every  6  ft  (1.83  m). 
Approximately  3,600  hooks  would  be 
set  per  fishing  day,  with  a  soak  time  of 
3—4  hours.  After  the  vessel  sets  the 
longline  it  would  begin  the  jigging 
portion  of  the  study.  The  undersized 
cod  would  be  measured,  weighed,  and 
tagged  to  determine  survivability  rates 
of  the  undersized  cod. -The  applicant 
would  use  two  different  handling 
techniques  for  all  longline  caught  fish: 
Alternate  fish  would  be  flipped  off  the 
hook  or  snubbed  (allowing  the  hook  to 
pass  through  the  jaw).  All  fish  caught 
diu-ing  the  jigging  portion  would  be 
flipped  off  the  hook.  Ehu-ing  each 
season,  a  minimum  of  150  imdersized 
fish  would  be  collected  and  retained  for 
72  hours  in  each  cage  at  each  of  the 
sample  depths.  The  cage  would  be 
constructed  to  hug  tight  to  the  sea  floor 
and  to  resist  rolling  in  the  highly  tidal 
areas.  Other  than  the  above  protocol,  the 
vessels  would  follow  normal  fishing 
practices.  All  fish  landed  would  be 
subject  to  existing  minimum  size  and 
trip  limit  requirements. 

A  scientific  data  collector  would  be 
present  on  board  each  participating 
vessel.  Scientific  data  collectors  would 
be  responsible  for  collecting  all  relevant 
biological  and  envirorunental  data. 
CCCHFA  would  be  responsible  for 
developing  a  full  report  of  results  and 
provide  this  report  to  NMFS. 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 

Authority:  16  U.S.C.  1801  et  seq.     . 
Dated:  November  3,  2003. 
Bruce  C.  Morehead,  ( 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FRDoc.  03-28210  Filed  11-10-03;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Dodut  No.  030602141-3271-04] 

Availability  of  Grants  Funds  for  Fiscal 
Year  2004 

agency:  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  extension  of 
application  deadline. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
pubUshed  a  docimient  in  the  Federal 
Register  of  October  17,  2003  (68  FR 
59778),  concerning  the  availability  of 
NOAA  grant  funds  for  fiscal  year  2004. 
NOAA  publishes  this  notice  to 
announce  that  the  Sea  Grant — Industry 
Fellowship  Program,  a  Fellowship 
program  initiated  by  the  National  Sea 
Grant  Office  (NSGO),  National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  has  extended  their  submission 
date  for  applications.  The  submission 
date  for  applications  for  the  Sea  Grant — 
Industry  Fellowship  Program  has  been 
extended  to  February  3,  2004,  to  allow 
applicants  more  time  to  submit  thefr 
applications.  All  appUcations  must  be 
received  by  5  p.m.  (local  time)  on 
February  3,  2004,  by  a  State  Sea  Grant 
Program  or  by  the  National  Sea  Grant 
Office  (NSGO)  in  the  case  of  an 
^  institution  of  higher  education  in  a  non- 
Sea  Grant  State.  Applications  are  to  be 
forwarded  to  the  NSGO  by  the  State  Sea 
Grant  Programs  by  5  p.m.  e.s.t.  on 
February  10,  2004.  All  other  program 
requirements  and  information  published 
in  the  October  17,  2003  notice  remain 
the  same. 

DATES:  All  applications  must  be 
received  by  5  p.m.  (local  time)  on 
February  3,  2004,  by  a  State  Sea  Grant 
Program  or  by  the  National  Sea  Grant 
Office  (NSGO)  in  the  case  of  an 
institution  of  higher  education  in  a.non- 
Sea  Grant  State. 

ADDRESSES:  For  a  list  of  addresses, 
please  read  the  full  notice.  A  copy  of  the 
full  notice  can  be  foimd  at:  http:// 
www.ofa.noaa.gov/%  7Effxmts/fbo/Oct- 
OAR-Industry-Fellow.pdf 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 

Nikola  Garber,  301-713-2431  ext.  124; 
e-mail:  nikoIa.garber@noaa.gov. 
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Dated:  November  4,  2003. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric  Administration. 
(FR  Doc.  03-28271  Filed  11-10-03;  8:45  am) 
BILUNG  CODE  3S10-KA-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

ReqiMst  for  Public  Comments  on 
Commercial  Availability  Petition  under 
the  African  Growth  and  Opportunity 
Act  (AGOA)  and  the  United  States  - 
Caribbean  Basin  Trade  Partnership  Act 
(CBTPA) 

November  6,  2003. 
AGENCY:  The  ConuniHee  for  the 
Implementation  of  Textile  Agreements 
ACTION:  Request  for  public  comments 
concerning  a  petition  for  a 
determination  that  micro-denier  30 
singles  and  36  singles  solution-dyed, 
open-end  spim,  staple  spun  viscose 
yams,  produced  on  open-ended 
spindles,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA  and  CBTPA. 

SUMMARY:  On  November  3,  2003,  the 
Chairman  of  CTTA  received  a  petition 
from  Fabrictex  alleging  that  micro- 
denier  30  singles  and  36  singles 
solution-dyed,  open-end  spim,  staple 
spun  viscose  yams  produced  on  open- 
ended  spindles,  for  use  in 
manufacturing  fabrics,  classified  in 
subheading  5510.11.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  cannot  be 
supplied  by  the  domestic  industry  in 
commerciaJ  quantities  in  a  timely 
manner.  The  petition  requests  that 
apparel  articles  of  U.S.  formed  fabrics  of 
such  yams  assembled  in  one  or  more 
AGOA  or  CBTPA  beneficiary  coimtries 
be  eligible  for  preferential  treatment 
under  the  AGOA  and  the  CBTPA.  CITA 
hereby  solicits  public  comments  on  this 
petition,  in  particular  with  regard  to 
whether  this  yam  can  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner. 
Comments  must  be  submitted  by 
November  28,  2003  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001,  United 
States  Department  of  Commerce,  14th 
and  Constitution,  N.W.,  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
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Appare    U.S.  Department  of  Commerce, 
(202)  48  2-3400. 
SUPPLEtyJENTARY  INFORMATION: 

itjr:  Section  112(b)(5)(B)  of  the 
S^tion  213(b)(2){A)(v)(II)  of  the 

added  by  Section  211(a)  of  the 
!  Sections  1  and  6  of  Executive  Order 
of  January  17,  2001. 


Authoi 

AGOA; 
CBERA 
CBTPA; 
No.  13191 


Backgrc  und 

The  A  GOA  and  the  CBTPA  provide 
for  quoti  I-  and  duty-free  treatment  for 
qualifyii  ig  textile  and  apparel  products. 
Such  tre  itment  is  generally  limited  to 
product!  1  manufactured  from  yams  or 
fabrics  f  >rmed  in  the  United  States.  The 
AGOA  apd  the  CBTPA  also  provide  for 
quota-  alid  duty-free  treatment  for 
apparel  irticles  that  are  both  cut  (or 
knit-to-spape)  and  sewn  or  otherwise 
assembled  in  one  or  more  AGOA  or 
CBTPA  beneficiary  countries  from  fabric 
or  yam  mat  is  not  formed  in  the  United 
States,  if  it  has  been  determined  that 
such  fabric  or  yam  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner.  In 
Executive  Order  No.  13191,  the 
Presideijt  delegated  to  CITA  the 
authority  to  determine  whether  yams  or 
fabrics  cannot  be  supplied  by  the 
domestii :  industry  in  commercial 
quantiti(  is  in  a  timely  manner  under  the 
AGOA  and  the  CBTPA  and  directed 
CITA  to  establish  procedures  to  ensiu-e 
appropr  ate  public  participation  in  any 
such  del  srmination.  On  March  6,  2001, 
CITA  pi]  blished  procedures  that  it  will 
follow  ii  1  considering  requests.  (66  FR 
13502). 

On  Nc  vember  3,  2003,  the  Chairman 
of  CITA  received  a  petition  from 
Fabricte  c  alleging  that  micro-denier  30 
singles  a  nd  36  singles  solution-dyed, 
open-en  i  spun,  staple  spun  viscose 
yam,  pn  iduced  on  open-ended  spindles, 
for  use  i  i  manufacturing  fabrics, 
classified  in  HTSUS  subheading 
5510.111)000,  cannot  be  supplied  by  the 
domestii :  industry  in  commercial 
quantiti(  is  in  a  timely  manner  and 
requesti  ig  quota-  and  duty-free 
treatmei  t  under  the  AGOA  and  the 
CBTPA  lor  apparel  articles  that  are  cut 
and  sewn  in  one  or  more  AGOA  or 
CBTPA  beneficiary  countries  from  U.S.- 
formed  fabrics  containing  such  yams. 
Two  pet  tions  submitted  by  Fabrictex  on 
solution  dyed,  open-end  spun,  staple 
spun  via  cose  yam  were  denied  by  CITA 
in  May  { nd  August  of  2001. 

CITA  s  soliciting  public  comments 
regardin  j  this  request,  particularly  with 
respect  1  3  whether  this  yam  can  be 
supplier  by  the  domestic  industry  in 
commer  ;ial  quantities  in  a  timely 
maimer.  Also  relevant  is  whether  other 
yams  thi  it  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 


timely  manner  are  substitutable  for  the 
yam  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  November  28,  2003.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 

If  a  comment  alleges  that  this  yam  can 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner,  CITA  will  closely  review  any 
supporting  documentation,  such  as  a 
signed  statement  by  a  manufacturer  of 
the  yam  stating  that  it  produces  the 
yams  that  are  the  subject  of  the  request, 
including  the  quantities  that  can  be 
supplied  and  the  time  necessary  to  fill 
an  order,  as  well  as  any  relevant 
information  regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
"business  confidential"  from  disclosure 
to  the  full  extent  permitted  by  law. 
CITA  will  make  available  to  the  public 
non-confidential  versions  of  the  request 
and  non-confidential  versions  of  any 
public  comments  received  with  respect 
to  a  request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encoiu-aged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

James  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-28341  Filed  11-10-03;  8:45  am] 

BHJJNG  CODE  3510-On-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

action:  Notice.  The  Department  of. 
Defense  has  submitted  to  OMB  for 
clearance,  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  12, 
2003. 

Title,  Form  Number,  and  OMB 
Number:  Third  Party  Collection  Program 
(Insurance  Information);  DD  Form  2569; 
OMB  Number  0704-0323. 

Type  of  Request:  Revision. 

Number  of  Respondents:  511,232. 
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Responses  Per  Respondent:  1. 

Annual  Responses:  511,232 

Average  Burden  Per  Response:  2.5 
minutes. 

Annua/  Burden  Hours:  20,961. 

Needs  and  Uses:  The  information 
contained  in  the  DD  Form  2569  will  be 
used  to  collect  reimbursement  from 
private  insurers  for  medical  care 
provided  to  family  members  of  retirees 
and  deceased  Service  members  having 
health  insurance.  Such  monetary 
benefits  accruing  to  the  Military 
Treatment  Facility  (MTF)  will  be  used 
to  enhance  healthcare  delivery  in  the 
MTF.  Information  will  also  be  used  by 
MTF  staff  and  CHAMPUS  Fiscal 
Intermediaries  to  determine  eligibility 
for  care,  deductibles,  and  co-pa5mients 
and  by  Health  Affairs  for  program 
planning  and  management. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion  and 
Annually. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Mr.  John  Finley. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Finley  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
Affairs,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Ms.  Jacqueline 
Davis. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Davis,  WHS/DIOR,  i215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  October  29,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-28248  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice.  The  Department  of 
Defense  has  submitted  to  OMB  for 
clearance,  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  12, 
2003. 

Title  and  OMB  Number:  Application 
for  Commission  in  the  U.S.  Navy/U.S. 
Naval  Reserve;  OMB  Number  0703- 
0029. 


Type  of  Request:  Reinstatement. 

Number  of  Respondents:  10,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  10,000. 

Average  Burden  Per  Response:  55 
minutes  (average). 

Annual  Burden  Hours:  9,167. 

Needs  and  Uses:  All  persons 
interested  in  entering  the  U.S.  Navy  or 
the  U.S.  Naval  Reserve  in  a 
commissioned  status  must  provide 
various  personal  data  in  order  for  a 
Selection  Board  to  determine  their 
qualifications  for  naval  service  and  for 
specific  fields  of  endeavor  which  the 
applicant  intends  to  pursue.  This 
information  is  used  to  recruit  and  select 
applicants  who  are  qualified  for 
commission  in  the  U.S.  Navy  or  U.S. 
Naval  Reserve. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms. 
Jacqueline  Davis.  Written  requests  for 
copies  of  the  information  collection 
proposal  should  be  sent  to  Ms.  Davis, 
WHS/DIOR,  1215  Jefferson  Davis 
Highway,  Suite  1204,  Arlington,  VA 
22202-4302. 

Dated:  October  29,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FRDoc.  03-28249  Filed  11-10-03;  8:45  am] 
BIUING  CODE  5001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Nationwide  TRICARE  Demonstration 
Project 

AGENCYL  Office  of  the  Secretary  of 
Defense  for  Health  Affairs/TRICARE 
Management  Activity,  DoD. 
ACTION:  Notice  extending  deadline  for 
demonstration  project. 


SUMMARY:  On  Monday,  November  5, 
2001,  the  Department  of  Defense  (DoD) 
published  a  notice  of  a  nationwide 
TRICARE  demonstration  project  (66  FR 
55928-55930).  This  notice  is  to  advise 
interested  parties  of  the  continuation  of 
the  demonstration  project  in  which  the 
DoD  Military  Health  System  addresses 
unreasonable  impediments  to  the 


continuity  of  healthcare  encoimtered  by 
certain  family  members  of  Reservists 
and  National  Guardsmen  called  to 
active  duty  in  support  of  a  federal/ 
contingency  operation.  The  , 
demonstration  previously  scheduled  to 
end  on  November  1,  2003;  is  now 
extended  through  October  31,  2004. 

FOR  FURTHER  INFORMATKM  CONTACT 
Office  of  the  Assistance  Secretary  of 
Defense  for  Health  Affairs,  TRICARE 
Management  Activity,  Communications 
and  Customer  Service  Directorate  at 
(703)681-1774. 

SUPPLEMENTARY  INFORMATION:  The 
continued  deployment  of  over  160,000 
troops  in  support  of  Noble  Eagle/ 
Operation  Enduring  Freedom  and 
Operation  Iraqi  Freedom  in  FY  2003  and 
FY  2004  warrants  the  continuation  of 
the  demonstration  to  support  the 
healthcare  needs  and  morale  of  family 
members  of  activated  reservists  and 
guardsmen.  The  impact  if  the 
demonstration  is  not  extended  includes 
higher  out-of-pocket  costs  and  potential 
inability  to  continue  to  use  the  same 
provider  for  ongoing  care.  There  are 
three  separate  components  to  the 
demonstration.  First,  those  who 
participate  in  TRICARE  Standard  will 
not  be  responsible  for  paying  the 
TRICARE  Standard  deductible.  By  law, 
the  TRICARE  Standard  deductible  for 
active  duty  dependents  in  $150  per 
individual,  $300  per  family  ($50/$150 
for  E-4's  and  belpw).  Second,  TRICARE 
payments  up  to  115  percent  of  the 
TRICARE  maximum  allowable  charge, 
less  the  applicable  patient  co-payment, 
for  care  received  from  a  provider  that 
does  not  participate  (accept  assignment) 
uaider  TRICARE  to  the  extent  necessary 
to  ensure  timely  access  to  care  and 
clinically  appropriate  continuity  of  care. 
Third,  waiver  of  the  non-availability 
statement  requirement  for  non- 
emergency inpatient  care.  At  the  end  of 
this  Project,  DoD  will  conduct  an 
analysis  of  the  benefits  and  costs  of 
providing  healthcare  services  to  certain 
Service  members  and  their  families 
when  called  to  active  duty  during  a 
contingently  operation.  Information  and 
experience  gained  as  part  of  this 
demonstration  project  will  provide  the 
foundation  for  longer-term  solutions  in 
the  event  of  future  national 
emergencies.  This  demonstration  project 
is  being  conducted  under  the  authority 
of  10  U.S.C.  1092. 

Dated:  October  29,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-28250  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  S001-06-M 
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DEPARTMENT  OF  DEFENSE 
Offic*  of  the  Inspector  General 
Prfvaqf  Act  of  1974;  System  of 


AGENCY:  Office  of  the  Inspector  General, 
DoD. 

ACTION:  Notice  to  Amend  Systems  of 
Records. 

summary:  The  Office  of  the  Inspector 
General,  DoD,  is  amending  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
-  December  12,  2003  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

AOOAESSES:  Send  comments  to  Office  of 
the  Inspector  General,  E)epartment  of 
Defense,  400  Army  Navy  Drive,  Room 
223,  Arlington,  VA  22202-4704. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Dairyl  R.  Aaron  at  (703)  604-9785. 
SUPPLEMENTARY  INFORMATKXI:  The  Office 
of  the  Inspector  General,  DoD,  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  October  29,  2003. 

Patricia  L.  Toftpings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departmentof  Defense. 

CIG-06 

SYSTEM  name: 

Investigative  Files  (Files  (February  22, 
1993,  58  FR  10213). 

Changes  ,    " 


SYSTEM  LOCATXm: 

Delete  entry  and  replace  with 
"Primary  location:  Office  of  the  Deputy 
Inspector  General  for  Investigations, 
Defense  Criminal  Investigative  Service, 
Office  of  the  Inspector  General, 
Department  of  Defense,  400  Anny  Navy 
Drive,  Arlington,  VA  22202-4704. 


DECENTFULlZEO  LOCATKMiS: 

Region:  I  Field  Offices;  Resident 
Agencies:  and  various  other  OIG  DoD 
OiBces.  A  complete  list  of  these 
decentral:  zed  locations  can  be  obtained 
by  writini  to  the  'System ^nanager'." 


CATEGORIE]  OF  RECORDS  IN  THE  SYSTEM: 

Delete  iitry  and  replace  with. 
"Reports  <)f  Investigations  (ROIs), 
Information  Reports  (IRs)  and  criminal 
intelligente  reports  containing 
statement^  of  witnesses,  suspects, 
subject(s)  ^d  special  agents;  laboratory 
reports,  polygraph  records  to  include 
charts,  rejiorts,  technical  data,  rights 
waivers,  p  olygraph  waivers,  numerical 
score  she«  ts,  interview  logs,  test 
questions  jsheets,  and  all  other 
docirnientis  relating  to  the  polygraphs, 
all  consensual  or  non  consensual 
monitorine,  documentary  evidence, 
physical  evidence,  summary  and 
adiainistn  itive  data  pertaining  to 
preparatic  n  and  distribution  of  the 
report;  bai  is  for  allegations; 
investigat  ve  information  from  Federal, 
State,  and  local  investigative  and 
intelligeni  ;e  agencies  and  departments 
and  all  co  respondence  relevant  to  the 
investigat  on,  location  of  investigation, 
year  and  t  ate  of  offense,  names  and 
personal  i  lentifiers  of  persons  who  have 
been  subji  cts  of  electronic  surveillance, 
suspects,  I  ubjects  witnesses  and  victims 
of  crimes,  report  niunber  which  allows 
access  to  i  ecords  noted  above;  agencies, 
firms,  and  Defense  Department 
organizati  sns  which  were  the  subject(s) 
or  victimC  >)  of  criminal  investigations; 
and  dispo  tition  and  suspense  of 
offenders  listed  in  criminal  investigative 
files,  agen  's  notes,  working  papers, 
confident!  al  source  docimients, 
subpoenal ,  Grand  Jury  documents, 
finger  prii  t  cards,  witness  identification 
data,  requ  ssts  approvals  for  case 
openings  ind  or  closings,  special 
investigat  ve  techniques  requiring 
approval  1  y  management,  and  any  other 
miscellani  ous  documents  supporting 
the  case  fi  es." 


en 


(  OR  MAINTENANCE  OF  THE  SYSTEM: 

try  and  replace  with 
General  Act  of  1978  (Pub.  L. 
i  amended;  DoD  Directive 
or  General  of  the 
of  Defense;  and  E.O.  9397 


AUTHORITY 

Delete 
"Inspectoi 
95-452), 
5106.1,  Inspect 
Departme;  it 
(SSN)." 

PURPOSE(si 

Delete  ebtry  and  replace  with  "To 
conduct  criminal  investigations,  crime 
preventio:  i  and  criminal  intelligence 
activities,  to  accomplish  management 
studies  in  solving  the  analysis, 
compilati(  in  of  statistics,  quality  control. 


to  ensiire  that  completed  investigations 
are  legally  sufficient  and  result  in 
overall  improvement  in  techniques, 
training  and  professionalism.  Includes 
personnel  security,  internal  security, 
criminal,  and  other  law  enforcement 
matters,  all  of  which  are  essential  to  the 
effective  operation  of  the  Office  of  the 
Injector  General. 

The  records  in  this  system  are  used 
for  the  following  purposes:  Suitability, 
loyalty,  eligibility,  and  general 
trustworthiness  of  individuals  for  access 
or  continued  access  to  classified 
information  and  siutability  for  access  to 
government  facilities  or  industrial  firms 
engaged  in  government  projects/ 
contracts;  contractor  responsibility  and 
suspension/debarment  determinations; 
suitability  for  awards  or  similar  benefits; 
use  in  current  law  enforcement 
investigation  or  program  of  any  type; 
use  in  judicial  or  adjudicative 
proceedings  including  litigation  or  in 
accordance  with  a  CQUrt  order;  to 
identify  offenders,  to  provide  facts  and 
evidence  upon  which  to  base 
prosecution,  to  provide  information  to 
other  investigative  elements  of  the 
Department  of  Defense,  other  Federal, 
State,  or  local  agencies  having 
jurisdiction  over  the  substance  of  the 
allegations  or  a  related  investigative 
interest  in  criminal  law  enforcement 
investigations  including  statutory 
violations,  coimter-intelligence, 
counter-espionage  and  coujiter-terrorist 
activities  and  other  security  matters;  to 
effect  corrective  administrative  action 
and  to  recover  money  and  property 
which  has  been  wrongfully  used  or 
misappropriated;  to  make  statistical 
evaluations  and  reports;  to  make 
decisions  affecting  personnel  actions 
concerning  members  of  the  Armed 
Forces  and/or  Federal  employees;  and  to 
respond  to  other  complaint 
investigations  and  congressional 
inquires  as  appropriate." 


RETRIEVABHJTY: 

Delete  entry  and  replace  with 
"Records  are  retrieved  by  individual's 
name.  Social  Security  Number,  Military 
Service  Number,  or  ease  control 
number." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Investigative  Case  files  and 
Information  Reports  are  maintained  in 
the  office  of  origin  for  two  years  after 
case  closure  and  then  transferred  to  the 
OIG  DoD  Headquarters  for  fiinal 
preparation  add  final  transfer  to  the 
Washington  National  Records  Center 
where  they  are  retained  for  20  years  and 
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10  years,  respectively,  and  ultimately 
destroyed. 

Those  records  which  attract  great 
public  or  judicial  attention  or  document 
a  historical  development  in  the  OIG 
DoD  may  be  deemed  permanent  and 
transferred  directly  to  the  National 
Archives  and  Records  Administration." 
***** 

CIG-06 


SYSTEM  name: 

Investigative  Files. 

SYSTEM  location: 

Primary  location:  Office  of  the  Deputy 
Inspector  General  for  Investigations, 
Defense  Criminal  Investigative  Service, 
Office  of  the  Inspector  General, 
Department  of  Defense,  400  Army  Navy 
Drive,  Arlington,  VA  22202-4704. 

DECENTRAUZEO  LOCATKMIS: 

Regional  Field  Offices;  Resident 
Agencies;  and  various  other  OIG  DoD 
Offices.  A  complete  list  of  these 
decentralized  locations  can  be  obtained 
by  writing  to  the  'System  manager'. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

DoD  civilian  personnel;  members  of 
the  Armed  Forces  of  the  United  States, 
Reserve  components,  and  National 
Guard  imits;  DoD  contractors; 
individuals  residing  on,  having 
authorized  official  access  to,  or 
contracting  or  operating  any  business  or 
other  functions  at  any  DoD  installation 
or  facility;  and  individuals  not  affiliated 
with  the  Department  of  Defense  when 
their  activities  have  directly  threatened 
the  functions,  property  or  personnel  of 
the  Department  of  Defense,  or  they  have 
threatened  any  other  high  ranking 
government  personnel  who  are  provided 
protective  service  mandated  by  the 
Secretary  of  Defense,  or  they  have 
engaged  in,  or  are  alleged  to  engage  in 
criminal  acts  on  DoD  installations  or 
directed  at  the  Department  of  Defense, 
its  personnel  or  functions;  or 
individuals  information  regarding  DoD 
activities  falling  under  the  purview  of 
OIG  responsibilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Reports  of  hivestigations  (ROIs), 
Information  Reports  (IRs)  and  criminal 
intelligence  reports  containing 
statements  of  witnesses,  suspects, 
subject(s)  and  special  agents;  laboratory 
reports,  polygraph  records  to  include 
charts,  reports,  technical  data,  rights 
waivers,  polygraph  waivers,  numerical 
score  sheets,  interview  logs,  test 
questions  sheets,  and  all  other 
documents  relating  to  the  polygraphs, 
all  consensual  or  non  consensual 


monitoring,  documentary  evidence, 
physical  evidence,  siunmary  and 
administrative  data  pertaining  to 
preparation  and  distribution  of  the 
report;  basis  for  allegations; 
investigative  information  from  Federal, 
State,  and  local  investigative  and 
intelligence  agencies  and  departments 
and  all  correspondence  relevant  to  the 
investigation,  location  of  investigation, 
year  and  date  of  offense,  names  and 
personal  identifiers  of  persons  who  have 
been  subjects  of  electronic  surveillance, 
suspects,  subjects  witnesses  and  victims 
of  crimes,  report  number  which  allows 
access  to  records  noted  above;  agencies, 
firms,  and  Defense  Department 
organizations  which  were  the  subject(s) 
or  victim(s)  of  criminal  investigations; 
and  disposition  and  suspense  of 
offenders  listed  in  criminal  investigative 
files,  agents  notes,  working  papers, 
confidential  source  documents, 
subpoenas.  Grand  Jury  documents, 
finger  print  cards,  witness  identification 
data,  requests  approvals  for  case 
openings  and  or  closings,  special 
investigative  techniques  requiring 
approval  by  management,  and  any  other 
miscellaneous  documents  supporting 
the  case  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  of  1978  (Pub.  L. 
95-452),  as  amended;  DoD  Directive 
5106.1,  Inspector  General  of  the 
Department  of  Defense;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

To  conduct  criminal  investigations, 
crime  prevention  and  criminal 
intelligence  activities,  to  accomplish 
management  studies  involving  the 
analysis,  compilation  of  statistics, 
quality  control,  to  ensine  that 
completed  investigations  are  legally 
sufficient  and  result  in  overall 
improvement  in  techniques,  training 
and  professionalism.  Includes  personnel 
security,  internal  security,  criminal,  and 
other  law  enforcement  matters,  all  of 
which  are  essential  to  the  effective 
operation  of  the  Office  of  the  Inspector 
General. 

THE  RECORDS  IN  THIS  SYSTEM  ARE  USED  FOR 
THE  FOLLOWING  PURPOSES: 

Suitability,  loyalty,  eligibility,  and 
general  trustworthiness  of  individuals 
for  access  or  continued  access  to 
classified  information  and  suitability  for 
access  to  government  facilities  or 
industrial  firms  engaged  in  government 
projects/contracts;  contractor 
responsibility  and  suspension/ 
debarment  determinations;  suitability 
for  awards  or  similar  benefits;  use  in 
current  law  enforcement  investigation 


or  program  of  any  type;  use  in  judicial 
or  adjudicative  proceedings  including 
litigation  or  in  accordance  with  a  court 
order;  to  identify  offenders,  to  provide 
facts  and  evidence  upon  which  to  base 
prosecution,  to  provide  information  to 
other  investigative  elements  of  the 
Department  of  Defense  having 
jiuisdiction  over  the  substance  of  the 
allegations  or  a  related  investigative 
interest  in  criminal  law  enforcement 
investigations  including  statutory 
violations,  coimter-intelligence, 
counter-espionage  and  counter-terrorist 
activities  and  other  security  matters;  to 
effect  corrective  administrative  action 
and  to  recover  money  and  property 
which  has  been  wrongfully  used  or 
misappropriated;  to  make  statistical 
evaluations  and  reports;  to  make 
decisions  affecting  personnel  actions 
concerning  members  of  the  Armed 
Forces  and  or  Federal  employees;  and  to 
respond  to  other  complaint 
investigations  and  congressional 
inquires  as  appropriate. 

ROUTINE  USES  OF  RECORDS  MAtNTAINED  IN  THE 
SYSTEM,  mCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  U.S.  Secret  Service  in 
conjunction  with  the  protection  of 
persons  imder  its  jurisdiction. 

To  other  Federal,  State,  or  local 
agencies  having  jurisdiction  over  the 
substance  of  the  allegations  or  a  related 
investigative  interest  in  criminal  law 
enforcement  investigations  including 
statutory  violations,  counter- 
intelligence, counter-espionage  and 
counter-terrorist  activities  and  other 
secinity  matters. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  OIG's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  in  file 
folders  and  on  electronic  storage  media. 

retrievability: 

Records  are  retrieved  by  individual's 
name.  Social  Secmity  Number,  Military 
Service  Number,  or  case  control 
niunber. 

SAFEGUARDS: 

Office  is  locked  and  building  is 
protected  by  guards  during  non-duty 
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hours.  All  OIG  records  are  stored  in 
locked  safes  and  are  accessible  only  to 
authorized  personnel  who  have  a  need- 
to-know  in  conjimction  with  their 
official  duties.  Computerized  listings  are 
password  protected. 

RETENTION  AND  disposal: 

Investigative  Case  files  and 
Information  Reports  are  maintained  in 
the  office  of  origin  for  two  years  after 
case  closure  and  then  transferred  to  the 
OIG  DoD  Headquarters  for  final 
preparation  and  ^nal  transfer  to  the 
Washington  National  Records  Center 
where  they  are  retained  for  20  years  and 
10  years,  respectively,  and  ultimately 
destroyed. 

Those  records  which  attract  great 
public  or  judicial  attention  or  document 
a  historical  development  in  the  OIG 
DoD  may  be  deemed  permanent  and 
transferred  directly  to  the  National 
Archives  and  Records  Administration. 

SYSTEM  IIAKAGER(S)  AND  ADDRESS: 

Director,  Internal  Operations 
Directorate,  Office  of  die  Deputy 
Inspector  General  for  Investigations, 
Defense  Criminal  Investigative  Service, 
Office  of  the  Inspector  General  of  the 
Department  of  Defense,  400  Army  Navy 
Drive,  Arlington,  VA  22202-4704. 

NOnFKATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Freedom  of  Information  Act/Privacy  Act 
Office,  400  Army  Navy  Drive,  Arlington, 
VA  22202-4704. 

Written  requests  should  contain  the 
individual's  full  name  (including  former 
names  and  aliases),  and  Social  Security 
Number,  current  home  address, 
telephone  number,  and  the  request  must 
be  signed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  shoidd  address  written 
inquiries  to  the  Chief,  Freedom  of 
Information  Act/Privacy  Act  Office,  400 
Army  Navy  Drive,  Arlington,  VA 
22202-4704. 

Written  requests  should  contain  the 
individual's  full  name  (including  former 
names  and  aliases),  and  Social  Security 
Niunber,  current  home  address, 
telephone  number,  and  the  request  must 
be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  OIG's  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  32  CFR  part  312  or  may 
be  obtained  from  the  system  manager. 


RECORD ! 


4CE  CATEGORIES 


Subject^  and  suspects  of  OIG 
investigations.  Interview  of  witnesses, 
victims,  a>d  confidential  sources.  All 
types  of  records  and  information 
maintaine  1  by  all  levels  of  government, 
private  in<  ustry,  and  non-profit 
organizatii  ms  reviewed  during  the 
coiu^e  of  t  le  investigation  or  furnished 
the  OIG.  A  ny  other  type  of  record 
deemed  n<  cessary  to  complete  the  OIG 
investigati  an. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  his  system  may  be  exempt 
pursuant  t)  5  U.S.C.  552a(j)(2)  if  the 
informatia  a  is  compiled  and  maintained 
by  a  comp  inent  of  the  agency  that 
performs  a  s  its  principle  function  any 
activity  peplaining  to  the  enforcement  of 
criminal  liws. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordanci  i  with  the  requirements  of  5 
U.S.C.  553  Ml),  (2),  and  (3),  (c)  and  (e) 
and  publis  bed  in  32  CFR  part  312.  For 
additional  information  contact  the 
system  ma  nager. 
[FR  Doc.  03  -28251  FUed  11-10-03;  8:45  am] 


BILLING  COM 


5001-06-P 


DEPARTKENT  OF  DEFENSE 

Departmeit  of  the  Air  Force 

Request  f^r  Public  Comment  of  Draft 
Preliminaiy  Proposed  interface 
Revision  (PPiRN)  to  L5  Civil  Signal 
Interface  S  pacification  (IS) 

agency:  Dfepartment  of  the  Air  Force, 

DoD. 

ACTION:  Nc  tice  and  request  for  review/ 

comment  (  f  draft  PPIRN-705-001. 


SUMMARY:  This  notice  informs  the  public 
that  the  Gl  abal  Positioning  System 
(GPS)  Join  Program  Office  (JPO)  has 
released  tt  e  current  draft  of  PPIRN- 
705-001  d  ited  23  Oct  03  to  IS-GPS- 
705,  Navst  ir  GPS  Space  Segment/User 
Segment  L  5  Interfaces,  for  public  review 
and  comm  int.  This  PPIRN  describes  the 
improved  i  :lock  and  ephemeris  (ICE) 
message  fc  r  L5,  a  signal  to  be 
incorporat  ;d  into  the  GPS  system  for  the 
benefit  of  i  he  civilian  community.  The 
draft  PPIRN  can  be  reviewed  at  the 
following  Web  site:  http:// 
gps.losangsles.af.mil.  Click  "System 
Engineering,"  then  click  "Public 
Interface  C  ontrol  Working  Group 
(ICWG)".  I  [yperlinks  to  the  PPIRN  and 
review  ins  ructions  are  provided.  The 
reviewer  s  jould  save  the  PPIRN  to  a 
local  mem  )ry  location  prior  to  opening 
and  perfor  ning  the  review.  All 
comments  and  their  resolutions  will  be 
posted  to  t  le  Web  site. 


ADDRESSES:  Submit  comments  to  SMC/ 
GPERC,  2420  Vela  Way,  Suite  1467,  El 
Segundo  CA  90245-4659.  A  comment 
matrix  is  provided  for  your  convenience 
at  the  web  site  and  is  the  preferred 
method  of  comment  submittal. 
Comments  may  be  submitted  to  the 
following  Internet  address: 
smc.gperc@losangeles.af.mil.  Comments 
may  also  be  sent  by  fax  to  1-310-363- 
6387. 

DATES:  The  suspense  date  for  comment 
submittal  is  December  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

GPERC,  GPS  JPO  System  Engineering 
Division  at  1-310-363-2883,  or  write  to 
the  address  above. 

SUPPLEMENTARY  INFORMATION:  The 

civilian  and  military  communities  use 
the  Global  Positioning  System,  which 
employs  a  constellation  of  24  satellites 
to  provide  continuously  transmitted 
signals  to  enable  appropriately 
configured  GPS  user  equipment  to 
produce  accurate  position,  navigation 
and  time  information. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-28332  Filed  11-10-03;  8:45  am] 

BHJJNG  CODE  S001-05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Request  for  Public  Comment  of  L5 
Civil  Signal  Interface  Specification  (IS^ 
Revision  3 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  and  request  for  review/ 
comment  of  IS-GPS-705  Revision  3. 

SUMMARY:  This  notice  informs  the  public 
that  the  Global  Positioning  System 
(GPS)  Joint  Program  Office  (JPO)  has 
released  the  current  IS-GPS-705  dated 
30  Sep  03,  Navstar  GPS  Space  Segment/ 
User  Segment  L5  Interfaces,  for  public 
review  and  comment.  This  IS  describes 
the  interface  characteristics  of  L5,  a 
signal  to  be  incorporated  into  the  GPS 
system  for  the  benefit  of  the  civilian 
community.  The  IS  caii.be  reviewed  at 
the  following  Web  site:  http:// 
gps.losangeles.af.mil.  Click  "System 
Engineering,"  then  click  "Public 
Interface  Control  Working  Group 
(ICWG)".  HyperUnks  to  the  IS  and 
review  instructions  are  provided.  The 
reviewer  should  save  the  IS  to  a  local 
memory  location  prior  to  opening  and 
performing  the  review.  All  comments 
and  their  resolutions  will  be  posted  to 
the  Web  site. 
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ADDRESSES:  Submit  coniments  to  SMC/ 
GPERC.  2420  Vela  Way.  Suite  1467,  El 
Segundo  CA  90245-4659.  A  conunent 
matrix  is  provided  for  your  convenience 
at  the  web  site  and  is  the  preferred 
method  of  comment  submittal. 
Comments  may  be  submitted  to  the 
following  Internet  address: 
smc.gperc@losangeles.af.mil.  Comments 
may  aJso  be  sent  by  fax  to  1-310-363- 
6387. 

DATES:  The  suspense  date  for  comment 
submittal  is  November  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
GPERC,  GPS  JPO  System  Engineering 
Division  at  1-310-363-2883,  or  write  to 
the  address  above. 

SUPPLEMENTARY  INFORMATION:  The 

civilian  and  military  communities  use 
the  Global  Positioning  System,  which 
employs  a  constellation  of  24  satellites 
to  provide  continuously  transmitted 
signals  to  enable  appropriately 
configured  GPS  user  equipment  to 
produce  accurate  position,  navigation 
and  time  information. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-28333  Filed  11-10-03;  8:45  am] 

BILLING  CODE  5001-OS-P 


64091 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
ACnON:  Notice. 


SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  Patent  application  10/662,169: 
FAST  RESPONSE  FLUID  CONTROL 
VALVE/NOZZLE. 

ADDRESSES:  Requests  for  copies  of  the 
invention  cited  should  be  directed  to 
the  Naval  Surface  Warfare  Center,  Crane 
Div,  Code  OCF,  Bldg  64,  300  Highway 
361,  Crane,  IN  47522-5001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Darrell  Boggess,  Naval  Surface  Warfare 
Center,  Crane  Div,  Code  OCF,  Bldg  64, 
300  Highway  361,  Crane,  IN  47522- 
5001,  telephone  (812)  854-1130.  To 
download  an  application  for  license, 
see:  http://www.crane.navy.mil/ 
newscomm  unity/ 

TechTrans_CranePatents.asp?bhcp=l. 
(Authority:  35  U.S.C.  207,  37  CFR  part  404.) 


Dated:  November  3,  2003. 
S.  K.  Meiancon, 

Paralegal  Specialist,  Office  of  the  Judge 
Advocate  General,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-28334  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  381&-FF-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  two  meetings  described 
below.  The  Board  will  also  conduct  a 
series  of  public  hearings  pursuant  to  42 
U.S.C.  2286b  and  invites  any  interested 
persons  or  groups  to  present  any 
comments,  technical  information,  or 
data  concerning  safety  issues  related  to 
the  matters  to  be  considered. 
TIME  AND  DATE  OF  MEETING:  9  a.m., 
December  3,  2003,  and  9  a.m..  December 
4,  2003. 

PLACE:  Defense  Nuclear  Facilities  Safety 
Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW.,  Suite  300, 
Washington,  DC  20004-2001. 
Additionally,  as  a  part  of  the  Board's  E- 
Govemment  initiative,  the  meetings  will 
be  presented  live  through  Internet  video 
streaming.  A  link  to  these  presentations 
will  be  available  on  the  Board's  Web  site 
{http://www.dnfsb.gov). 
STATUS:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  discussions  be  conducted 
in  a  meeting,  the  Board  has  determined 
that  open  meetings  in  this  specific  case 
further  the  public  interests  underlying 
both  the  Sunshine  Act  and  the  Board's 
enabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  The  Board 
has  been  reviewing  the  Department  of 
Energy's  (DOE)  current  oversight  and 
management  of  the  contracts  and 
contractors  it  relies  upon  to  accomplish 
the  mission  assigned  to  DOE  imder  the 
Atomic  Energy  Act  of  1954,  as  amended. 
We  will  focus  on  what  impact,  if  any, 
DOE's  new  initiatives  may  have  or 
might  have  had  upon  assuring  adequate 
protection  of  the  health  and  safety  of  the 
public  and  workers  at  DOE's  defense 
nuclear  facilities.  The  fourth  and  fifth 
public  meetings  will  collect  information 
needed  to  understand  and  address  any 
health  or  safety  concerns  that  may 
require  Board  action.  This  will  include, 
but  is  not  limited  to,  presentations  by 
DOE  and  the  National  Nuclear  Security 
Administration  (NNSA)  to  explain  their 
contract  management  and  oversight 


initiatives  and  possibly  further 
presentations  by  Board  staff. 

The  Board  has  identified  several  key 
areas  that  will  be  examined  in  public 
meetings.  The  Board  will  explore  in 
more  depth  the  field  application  of 
Federal  management  and  oversight 
policies  being  developed  by  DOE  and 
NNSA  for  defense  nuclear  facilities.  The 
Board  will  hear  from  NNSA  Site 
Managers  and  Contractor  General 
Managers  during  the  December  3rd 
meeting  and  from  DOE  Environmental 
Management  Site  Managers  and 
Contractor  General  Managers  during  the 
December  4th  meeting.  The  information 
gathered  will  explore  Federal  contract 
management  and  oversight  experience 
and  will  provide  relevant  reference 
experience.  The  public  hearing  portions 
are  independently  authorized  by  42 
U.S.C.  §  2286b. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004-2901,  (800)  78&- 
4016.  This  is  a  toll-fi-ee  number. 

SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  hearings  may  be 
submitted  in  writing  or  by  telephone. 
The  Board  asks  that  commentators 
describe  the  nattu^  and  scope  of  their 
oral  presentation.  Those  who  contact 
the  Board  prior  to  close  of  business  on 
December  2,  2003,  will  be  scheduled  for 
time  slots,  begiiming  at  approximately 
11:30  a.m.,  for  the  December  3rd 
meeting.  Those  who  contact  the  Board 
prior  to  close  of  business  on  E)ecember 
3,  2003,  will  be  scheduled  for  time  slots, 
beginning  at  approximately  11:30  a.m., 
for  the  December  4th  meeting.  The 
Board  will  post  a  schedule  for  those 
speakers  who  have  contacted  the  Board 
before  each  hearing.  The  posting  will  be 
made  at  the  entrance  to  the  Public 
Hearing  Room  at  the  start  of  each  9  a.m. 
meeting. 

Anyone  who  wishes  to  comment  or 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to,  making  an  oral 
presentation.  The  Board  Members  may 
question  presenters  to  the  extent 
deemed  appropriate.  Documents  will  be 
accepted  at  the  meeting  or  may  be  sent 
to  the  Defense  Nuclear  Facilities  Safety 
Board's  Washington.  DC  office.  The 
Board  will  hold  the  record  open  until 
January  5,  2005,  for  the  receipt  of 
additional  materials.  Transcripts  of  the 
meetings  will  be  made  available  by  the 
Board  for  inspection  by  the  public  at  the 
Defense  Nuclear  Facilities  Safety 
Board's  Washington  office  and  at  DOE's 
public  reading  room  at  the  DOE  Federal 
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Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

The  Board  specifically  reserves  its 
right  ta  further  schedule  and  otherwise 
regulate  the  course  of  the  meetings  and 
hearings,  to  recess,  reconvene, 
postpone,  or  adjourn  the  meetings  and 
hearings,  conduct  further  reviews,  and 
otherwise  exercise  its  power  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 

Dated:  November  7,  2003. 
John  T.  Conway, 
Chairman. 
IFR  Doc.  03-28456  Filed  11-S7-03;  3:25  pm] 

BHJJNG  CODE  atTD-OI-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Hnancial  Assistance 
Program  Notice  DE-FG01-04ER04-05; 
Early  Career  Principal  Investigator 
Program  in  Applied  Mathematics, 
Collaboratory  Research,  Computer 
Science,  and  High-Performance 


AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Advanced 
Scientific  Computing  Research  (ASCR] 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  for  grant  applications  in 
support  of  its  Early  Career  Principal 
Investigator  Program.  The  purpose  of 
this  program  is  to  support  research  in 
applied  mathematics,  collaboratory 
research,  computer  science,  and 
networks  performed  by  exceptionally 
talented  scientists  and  engineers  early 
in  their  careers.  The  full  text  of  Program 
Notice  DE-FG01-04ER04-05.  is 
available  via  the  Internet  using  the 
following  Web  site  address:  http:// 
www.science.doe.gov/production/ 
grants/grants.html. 

DATES:  To  permit  timely  consideration 
for  award  in  Fiscal  Year  2004, 
completed  applications  in  response  to 
this  notice  must  be  received  by  February 
10,  2004,  to  be  accepted  for  merit  review 
and  funding  in  Fiscal  Year  2004. 
ADDRESSES:  Formal  applications 
referencing  Program  Notice  DE-FGOl- 
04ER04-05  must  be  sent  electronically 
by  an  authorized  institutional  business 
official  through IDOE's  Industry 
Interactive  Procurement  System  (DPS) 
dX:  http://e-center.doe.gov/ .  EDPS 
provides  for  the  posting  of  solicitations 
and  receipt  of  applications  in  a 
paperless  environment  via  the  Internet. 
In  order  to  submit  applications  through 
HPS,  your  business  official  will  need  to 


register  a  the  IIPS  website.  nPS  offers 
the  optioi  t  of  using  multiple  files,  please 
limit  sub]  nissions  to  one  volume  and 
one  file  i:  possible,  with  a  maximiun  of 
no  more  nan  four  PDF  files.  The  Office 
of  Science  will  include  attachments  as 
part  of  this  notice  that  provide  the 
appropriate  forms  in  PDF  fiUable  format 
that  are  t(i  be  submitted  through  DPS. 
Color  images  should  be  submitted  in 
UPS  as  a  leparate  file  in  PDF  format  and 
identifie<^  as  such.  These  images  should 
be  kept  tc  a  minimum  due  to  the 
limitatioi  s  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific  grant 
application  as  Color  imagea  1,  Color 
image  2,  (itc.  Questions  regarding  the 
operation  of  IIPS  may1}e  E-mailed  to  the 
nPS  Help  Desk  at: 

HelpDesk  @pr.doe.gov,  or  you  may  call 
the  help  <  esk  at:  (800)  683-0751. 
Further  i]  formation  on  the  use  of  DPS 
by  the  Of  ice  of  Science  is  available  at: 
http://www.sc.doe.gov/production/ 
grants/ grants. html. 

If  you  xe  unable  to  submit  an 
application  through  HPS,  please  contact 
the  Grants  and  Contracts  Division, 
Office  of  ^cience  at:  (301)  903-5212  or 
(301)  903+-3604,  in  order  to  gain 
assistance  for  submission  through  IIPS 
or  to  rece|ve  special  approval  and 
instructidns  on  how  to  submit  printed 
applicatiens. 

FOR  FURTIER  INFORMATION,  CONTACT:  Dr. 

Samuel  JJBarish,  Office  of  Advanced 
Scientifia  Computing  Research,  SC-31/ 
Germantqwn  Building,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-1290, 
Telephor  e:  (301)  903-5800,  E-mail: 
sam.barii  b@science.doe.gov. 

SUPPLEME  MTARY  INFORMATION: 


Program 


^fission 


The  mi  ssion  of  the  Advanced 
Scientific  Computing  Research  Program 
is  to  deli)  er  forefront  computational  and 
network!  ig  capabilities  to  scientists 
nationwii  le  that  enable  them  to  extend 
the  frontijers  of  science,  answering 
critical  qnestions  that  range  from  the 
function  )f  living  cells  to  the  power  of 
fusion  en  jrgy. 

In  orde  r  to  accomplish  this  nussion, 
this  progi  am  fosters  and  supports 
fundamei  »tal  research  in  advanced 
computii  g  research  (applied 
mathema  ics,  computer  science  and 
networki;  ig),  and  operates 
supercomputer,  networking,  and  related 
facilities  to  enable  the  analysis, 
modeling  simulation,  and  prediction  of 
complexphenomena  important  to  DOE. 

The  fol  lowing  long-term  goals  will  be 
indicator  i  of  ASCR's  success  in  meeting 
its  missic  n: 


•  Develop  mathematics,  algorithms, 
and  software  that  enable  effective 
models  of  complex  systems,  including 
highly  nonlinear  or  uncertain 
phenomena,  or  processes  that  interact 
on  vastiy  different  scales  or  contain  both 
discrete  and  continuous  elements. 

•  Develop,  through  the  Genomes  to 
Life  partnership  witii  the  DOE  Office  of 
Biological  and  Environmental  Research, 
the  computational  science  capability  to 
model  a  complete  microbe  and  a  simple 
microbial  community. 

The  primary  mission  of  the  ASCR 
program  is  carried  out  by  the 
Mathematical,  Information,  and 
Computatioiud  Sciences  (MICS) 
Division.  This  Division  is  responsible 
for  discovering,  developing,  and 
deplojring  advanced  scientific 
computing  and  communications  tools 
and  operating  the  high  performance 
computing  and  network  facilities  that 
researchers  need  to  analyze,  model, 
simulate,  and — most  impcvtantly — 
predict  the  behavior  of  complex  natural 
and  engineered  systems  of  importance 
to  SC  and  to  DOE. 

The  computing,  jietworking 
middleware  required  to  meet  SC  needs 
exceed  the  state-of-the-art  by  a  wide 
margin.  Furthermore,  the  algorithms, 
the  software  tools,  the  software  libraries, 
and  the  distributed  software 
environments  needed  to  accelerate 
scientific  discovraythrough  modeling 
and  simulation  are  beyond  the  realm  of 
conmiercial  interest.  To  establish  and 
maintain  DOE's  modeling  and 
simulation  leadership  in  scientific  areas 
that  are  important  to  its  mission,  the 
MICS  program  employs  a  broad,  but 
integrated,  research  strategy.  The  basic 
research  portfolio  in  applied 
mathematics  and  computer  science 
provides  the  foundation  for  enabling 
research  activities,  which  includes 
efforts  to  advance  high-performance 
networking,  to  develop  software  tools, 
software  libraries,  and  software 
enviroimients.  Results  fi^m  enabling 
research  supported  by  the  MICS 
program  are  used  by  computational 
scientists  supported  by  other  SC  and 
other  DOE  programs. 

Fiuther  descriptions  of  the  base 
research  portion  of  the  MICS  portfolio, 
which  is  the  scope  of  this  Notice,  are 
provided  below: 

Applied  Mathematical  Sciences 
Research 

The  objective  of  the  applied 
mathematics  component  of  the  MiCS 
research  portfolio  is  to  support  research 
on  the  imderlying  mathematical 
understanding  as  well  as  the  nimierical 
algorithms  needed  to  enable  effective 
description  and  prediction  of  physical. 
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chemical,  and  biological  systems  such 
as  fluids,  materials,  magnetized 
plasmas,  or  protein  molecules.  This 
includes,  but  is  not  limited  to,  methods 
for  solving  large  systems  of  partial 
differential  equations  (PDEs)  on  parallel 
computers,  techniques  for  choosing 
optimal  values  for  parameters  in  large 
systems  with  hundreds  to  himdreds  of 
thousands  of  parameters,  improving  our 
understanding  of  fluid  turbulence,  and 
developing  techniques  for  reliably 
estimating  the  errors  in  simulations  of 
complex  physical  phenomena. 

In  addition  to  the  existing  research 
topics  described,  MICS  plans  to  invest 
in  new  areas  of  applied  mathematics 
research  to  support  DOE's  mission. 
Such  investments  may  include  research 
in  multiscale  algorithms,  the 
mathematics  of  feature  identification  in 
large  datasets,  asymptotically  optimal 
algorithms  for  solving  PDEs,  fast 
multipole  and  related  hybrid  methods, 
and  algorithms  for  handling  complex 
systems  with  constraints.  The  MICS 
research  portfolio  in  Applied 
Mathematics  emphasizes  investment  in 
long-term  research  that  will  result  in  the 
next  generation  of  computational  tools 
for  scientific  discovery. 

Collaboratory  Research 

CoUaboratories  link  geographically 
dispersed  researchers,  data,  and  tools 
via  high  performance  networks  to 
enable  remote  access  to  facilities,  access 
to  large  datasets,  shared  environments, 
and  ease  of  collaboration.  The  objective 
of  the  collaboratory  component  of  the 
MICS  portfolio  is  to  support  research  for 
developing  the  software  infrastructm-e 
that  will  enable  universal,  ubiquitous, 
easy  access  to  remote  resoxutres  or  that 
will  contribute  to  the  ease  with  which 
distributed  teams  work  together. 
Enabling  high  performance  for 
distributed  scientific  applications  is  an 
important  consideration.  The 
middleware  component  for 
collaboratories  encompasses  activities 
in: 

•  Building  the  application 
frameworks  that  allow  discipline 
scientists  to  express  and  manage  the 
simulation,  analysis,  and  data 
management  aspects  of  overall  problem 
solving. 

•  Supporting  construction, 
management,  and  use  of  widely 
distributed  apphcation  systems. 

•  Facilitating  human  collaboration 
through  common  secinity  services,  and 
resomt:e  and  data  sharing. 

•  Providing  remote  access  to,  and 
operation  of,  scientific  and  engineering 
instrumentation  systems. 


•  Managing  and  securing  the 
computing  and  data  infrastructure  as  a 
persistent  service. 

This  announcement  also  calls  for  * 
grant  applications  to  address  the 
fundamental  issues  involved  in 
providing  uniform  software  services  that 
manage  and  provide  access  to 
heterogeneous,  distributed  resources, 
that  is,  high-performance  middleware 
services  that  support  DOE's  science 
mission.  The  emphasis  is  on  investment 
in  long-term  research  that  will  result  in 
the  next  generation  of  high-performance 
software  infrastructure  for  scientific 
discovery. 

Computer  Science  Research 

The  objective  of  the  computer  science 
component  of  the  MICS  research 
portfolio  is  to  support  research  that 
results  in  a  comprehensive,  scalable, 
and  robust  high  performance  software 
infrastructure  that  translates  the 
promise  and  potential  of  high  peak 
performance  to  real  performance 
improvements  in  DOE  scientific 
applications.  This  software 
infrastructure  must  address  needs  for: 
Portability  and  interoperability  of 
complex  high  performance  scientific 
software  packages;  operating  systems 
tools  and  support  for  the  effective 
management  of  terascale  and  beyond 
systems;  and  effective  tools  for  feature 
identification,  data  management,  and 
visualization  of  petabyte-scale  scientific 
data  sets.  The  Computer  Science 
component  encompasses  a  multi- 
discipline  approach  with  activities  in: 

•  Program  development 
environments  and  tools — Component- 
based,  fully  integrated,  terascale 
program  development  and  runtime 
tools,  which  scale  effectively  and 
provide  maximum  performance, 
functionality,  and  ease-of-use  to 
developers  and  scientific  end  users. 

•  Operating  system  software  and 
tools — Systems  software  that  scales  to 
tens  of  thousands  of  processors," 
supports  high  performance  application- 
level  communication,  and  provides  the 
highest  levels  of  performance,  fault 
tolerance,  reliability,  manageability,  and 
ease  of  use  for  system  administrators, 
tool  developers,  and  end  users. 

•  Visualization  and  data  management 
systems — Scalable,  intuitive  systems 
fully  supportive  of  DOE  application 
requirements  for  moving,  storing, 
analyzing,  querying,  manipulating,  and 
visualizing  multi-petabjrtes  of  scientific 
data  and  objects. 

•  Problem  Solving  Environments — 
Unified  systems  focused  on  the  needs  of 
specific  scientific  applications,  which 
enable  radically  improved  ease-of-use  of 


complex  systems  software  and  tools  by 
domain  application  scientists. 

The  MICS  research  portfolio  in 
Computer  Science  emphasizes 
investment  in  long-term  research  that 
will  result  in  the  next  generation  of  high 
performance  tools  for  scientific 
discovery. 

High-Perfbrmance  Networks  Research 

In  the  next  few  years,  complex 
science  experiments  in  DOE  are 
expected  to  generate  several  petabytes  of 
data  that  will  be  transferred  to 
geographically  distributed  terascale 
computing  facilities  for  analysis  and 
visualization  by  thousands  of  scientists 
across  the  world.  In  addition,  many 
emerging  energy  research  problems 
require  coordinated  access  to 
distributed  resources — people,  data, 
computers,  and  facilities.  This 
emerging,  distributed  terascale-science 
environment  calls  for  ultra-high-speed 
networks — networks  that  can  deliver 
multi-gigabits/sec  throughput  to 
scientific  applications  securely.  Grant 
applications  in  network  research  must 
therefore  address  the  issues  of  ultra 
high-speed  networks  by  focusing  on:     , 

•  Ultra  high-speed  network 
protocols — innovative,  new  approaches 
to  transport  protocols  and  dynamic 
provisioning  technologies  for  ultra-high- 
speed networks  that  will  enable  large- 
scale  distributed  science  applications  to 
efficiently  harness  the  abundant 
bandwidth  made  possible  by  Dense 
Wave  Division  Multiplexing  (DWDM) 
optical  technologies.  For  ultra-high- 
speed transport  protocols,  this  may 
include,  but  is  not  limited  to,  significant 
modifications  to  existing  transport 
protocols,  such  as  UDP,  TCP,  TCP 
variants,  and  TCP  alternatives  that  can 
deliver  multi-gigabit  throughput  to  high- 
end  scientific  applications.  For  djnaamic 
provisioning,  the  focus  is  on  advanced 
network  technologies  for  agile  DWDM 
networking  that  offer  bandwidth  on- 
demand,  scheduled  end-to-end 
bandwidth,  differentiated  DWDM 
services,  and  DWDM  traffic  engineering. 
Respondents  must  address  the 
theoretical  foundations  of  the  proposed 
work  with  rigorous  mathematical  and 
algorithm  principles. 

•  Performance  evaluation  of  cyber 
security  systems — formal  techniques  for 
modeling  and  evaluating  the 
performance  and  effectiveness  of  cyber 
security  systems  and  policies.  This  may 
include  techniques  for  formal 
specification  of  cyber  security 
requirements  and  implementation. 

•  Ultra-high-speeanetwork 
services — advanced  network-aware 
services  that  enable  the  efficient, 
effective,  and  secure  utilization  of  ultra- 
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high-sp^ed  networks  for  data  transfers 
over  long  distances. 

•  -Optimization  techniques  for 
complex  networks — advanced  stochastic 
optimization  techniques  that  can_be 
used  to  characterize  complex  traffic 
processes  in  large-scale  networks.  This 
may  include,  but  is  not  limited  to, 
computational  intelligence,  chaos 
theory,  large-scale  simulations,  and 
multi-scale  theory. 

Grant  applications  addressing  the 
above  problems  must  go  beyond  the 
development  of  tools  and  emphasize 
mathematical  analysis,  formal 
specification,  and  rigorous  techniques 
for  validating  the  performance  of  their 
proposed  solutions. 

Background:  Early  Career  Principal 
Investigator  Program 

This  is  the  third  year  of  the  Early 
Career  Principal  Investigator  Program.  A 
principal  goal  of  this  program  is  to 
identify  exceptionally  talented  applied 
mathematicians,  coUaboratory 
researchers,  computer  scientists,  and 
high-performance  networks  researchers 
early  in  their  careers  and  assist  and 
facilitate  the  development  of  their 
research  programs.  Eligibility  for  awards 
under  this  notice  is  restricted  to 
applicants  who  meet  all  of  the  following 
criteria: 

(1)  Be  employed  in  a  tenure-track 
position  (or  teniue-track-equivalent 
position}  as  an  assistant  professor  (or 
equivalent  title). 

(2)  Are  conducting  research  in 
applied  mathematics,  coUaboratories, 
computer  science,  or  high-performance 
networks. 

Applications  should  be  submitted 
through  a  U.S.  academic  institution. 
Applicants  should  request  support 
under  this  notice  for  normal  research 
project  costs  as  required  to  conduct 
their  proposed  research  activities,  such 
as  part  of  the  Pi's  salary,  graduate  and/ 
or  undergraduate  students,  post-doctoral 
researchers,  equipment  and  facilities, 
£uid  travel.  However,  no  salary  support 
will  be  provided  for  other  faculty 
members  or  senior  personnel. 

Applicants  who  have  submitted  or 
will  be  submitting  similar  grant 
applications  to  other  programs  are 
eligible  for  this  notice,  as  long  as  the 
details  of  the  other  submission  are 
contained  in  the  grant  application  to 
DOE.  Applicants  who  have.an  NSF 
CAREER  award,  or  are  applying  for  such 
an  award,  are  eligible  for  this  notice. 
Applicants  do  not  have  to  be  U.S. 
citizens,  and  may  be  jion-permanent 
resident  aliens  or  have  an  Hlb  visa. 


Program  Funding 

It  is  an  icipated  that  up  to  $2  million 
will  be  a'  mailable  for  up  to  twenty  (20) 
awards  f(  ir  exceptional  applications  in 
Fiscal  Ye  ar  2004,  to  meet  the  needs  of 
the  progi  im,  contingent  upon  the 
availabil  ty  of  appropriated  funds.  The 
maximui  i  support  that  can  be  requested 
under  th  s  notice  is  $100,000  per  year 
for  three  ^ears. 

Multip  e-year  funding  of  grant  awards 
is  expect  (d,  with  funding  provided  on 
an  annua  !  basis  subject  to  the 
availability  of  funds,  progress  of  the 
research,  and  programmatic  needs.  The 
typical  d  iration  of  these  grants  is  three 
years,  ani  1  they  will  not  normally  be 
renewed  lafter  the  project  period  has 
been  completed.  It  is  anticipated  that  at 
the  end  o  f  the  grant  period,  grantees  will 
submit  n  iw  grant  applications  to 
continue  their  research  to  DOE  or  other 
Federal  f  mding  agencies.  We  expect 
that  the  a  wards  will  be  announced  and 
the  proje  :ts  will  begin  in  early  summer 
2004. 

Merit  Re  iew 

Applic  itions  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  &  aluated  against  the  following 
evaiuatio  a  criteria,  which  are  listed  in 
descendi  ig  order  of  importance  as 
codified  it  10  CFR  605.10(d): 

(1)  Sci(  intific  and/ or  Technical  Merit 
of  the  Pn  iject; 

(2)  Ap]  iropriateness  of  the  Proposed 
Method  or  Approach; 

(3)  Competency  of  Applicant's 
Personne  I  and  Adequacy  of  Proposed 
Resource  s; 

(4)  Rea  sonableness  and 
Appropr  ateness  of  the  Proposed 
Budget. 

The  ev  duation  of  applications  under 
item  1,  S  :ientific  and  Technical  Merit, 
will  pay  iittention  to  the  responsiveness 
of  the  proposed  research  to  the 
challengi  s  of  the  MICS  base  research 
programs  in  Applied  Mathematics, 
Collabors  tory  Research,  Computer 
Science,  md  Network  Research. 

It  is  ex  jected  that  the  application  will 
include  i  ivolvement  of  graduate  and/or 
undergra  luate  students  in  the  proposed 
work. 

Applic  ints  are  encouraged  to 
collabora  te  with  DOE  National 
Laborato:  y  researchers.  The 
collaborajtions  may  include  one,  or 
more,  extended  visits  to  the  laboratory 
by  the  applicant  each  year.  Such  an 
arrangement,  if  proposed,  must  be 
clearly  explained  in  the  grant 
applicatibn.  Furthermore,  a  letter  of 
support   ram  the  DOE  National 
Laboratoi  y  collaborator(s)  should  be 
included  with  the  application.  A  list  of 


the  DOE  National  Laboratories  can  be 
^oimd  at:  http://www.sc.doe.gov/sub/  "^ 
lab_map/indexJitm. 

Grantees  under  the  Early  Career 
Principal  Investigator  Program  may 
apply  for  access  to  high-performance 
computing  and  network  resources  at 
several  National  Laboratories.  Such 
resources  include,  but  are  not  limited  to, 
the  National  Energy  Research  Scientific 
Computing  (NERSC)  Center:  http:// 
www.sc.doe.gov/ascr/mics/nersc/ 
index.html;  the  Advanced  Computing 
Research  Testbeds  http:// 
www.sc.doe.gov/ascr/mics/acrt/ 
index.html;  the  Energy  Sciences 
tieWioTV.  http://www.st.doe.gov/ascr/ 
mics/esnet/index.html;  and  the  High- 
Performance  Networking  Research  effort 
at  the  Oak  Ridge  National  Laboratory; 
bttp://www.csm.oml.gov/net. 

The  evaluation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  Approach,  will  consider  the 
quality  of  the  proposed  plan,  if  any,  for 
interacting  with  a  DOE  National 
Laboratory. 

Please  note  that  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  in  the 
subject  area  of  the  grant  application  and 
the  absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator  and  the 
submitting  institution. 

Submission  Information 

Each  grant  application  submitted 
should  clearly  indicate  on  which  of  the 
four  following  components  of  the  MICS 
research  portfolio  the  application  is 
focused:  Applied  Mathematical 
Sciences  Research,  CoUaboratory 
Research,  Computer  Science  Research, 
or  High-Performance  Networks 
Research. 

The  Project  Description  should  be  20 
pages  or  less,  exclusive  of  the 
bibliography  and  other  attachments.  It 
must  contain  an  abstract  or  project 
siuiunary  on  a  separate  page  with  the 
name  of  the  applicant,  mailing  address, 
phone.  Fax  and  E-mail  listed,  and  a 
short  cmriculum  vita  for  the  applicant. 

To  provide  a  qpnsistent  format  for  the 
submission,  review,  and  solicitation  of 
grant  applications  under  this  notice,  the 
preparation  and  submission  of  grant 
applications  must  follow  the  guidelines 
given  in  the  Application  Guide  for  the 
Office  of  Science  Financial  Assistance 
Program,  10  CFR  part  605.  Access  to 
SC's  Financial  Assistance  Application 
Guide  is  possible  via  the  World  Wide 
Web  at:  http://www.science.doe.gov/ 
production/grants/grants.html.  DOE  is 
imder  no  obligation  to  pay  for  any  costs 


Federal  Register /Vol.  68,  No.  218 /Wednesday,  November  12,  2003 /Notices 


64095 


associated  with  the  preparation  or 
submission  of  applications  if  an  aweird 
is  not  made. 

(The  Catalog  of  Federal  Domestic  AssistanceT 
number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
partBOS.) 

Issued  in  Washington,  DC,  on  November  3, 
2003. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FRDoc.  03-28318  Filed  11-10-03;  8:45  amj 

BILUNG  CODE  64S0-O1-P 


DEPARTMENT  OF  ENERGY 

Office  Of  Science  Financial  Assistance 
Program  Notice  DE-FG01-04ER04-03; 
High-Performance  Networl(  Research: 
■Scientific  Discovery  Througli 
Advanced  Computing  (SciDAC)  and 
Matliematicai,  Informationai,  and 
Computational  Sciences  (MICS) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 


SUMMARY:  The  Office  of  Advanced 
Scientific  Computing  Research  (OASCR) 
of  the  Office  of  Science  (SC),  in  the  U.S. 
Department  of  Energy  (DOE),  hereby 
aimounces  its  interest  in  receiving  grant 
applications  for  projects  in  the  high- 
performance  network  research  program. 
Opportunities  exist  for  research  with  a 
primary  focus  on  integrated 
experimental  networks  to  support  high- 
impact  applications  in  the  Scientific 
Discovery  through  Advanced 
Computing  (SciDAC)  program  and  for 
ultra  high-speed  network  technologies 
under  the  Mathematical,  Computational, 
and  Information  Sciences  (MICS) 
Division.  More  specific  information  on 
this  solicitation  is  outlined  in  the 
supplementary  information  section 
below. 

DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  DE-FGOl- 
04ER04-03,  should  be  received  by  DOE 
by  4:30  p.m.,  e.s.t.,  December  15,  2003. 
A  response  to  the  preapplications 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
commimicated  to  the  applicant  within 
14  days  of  receipt.  The  deadline  for 
receipt  of  formal  applications  is  4:30 
p.m.,  e.s.t.,  February  25,  2004,  in  order 
to  be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  2004. 
ADDRESSES:  All  preappUcations 
referencing  Program  Notice  DE- 
FG0104ER04-03,  should  be  sent 


electronically  to  Dr.  Thomas  D. 
Ndousse,  Mathematical,  Informational, 
and  Computational  Sciences  Division, 
Germantown  Bldg./SC-31,  Office  of 
Science,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20858-1290.  Email: 
tndousse@scdoe.gov.  Phone:  301-903- 
9960,  Fax:  301-903-7774. 

The  preapplications  should  consist  of 
two  to  three  pages  of  narrative 
describing  the  research  objectives  and 
technical  approach(es).  PreappUcations 
will  be  reviewed  relative  to  the  scope 
and  research  needs  of  the  ASCR  ultra 
high-speed  networks  for  high-end 
scientific  computing,  as  outlined  in  the 
summary  paragraph  and  in  the 
Supplementary  Information.  The 
preapplication  should  identify,  on  the 
cover  sheet,  the  title  of  the  project,  the 
institution,  principal  investigator  name, 
telephone,  fax.  and  e-mail  address.  The 
focus  element  (SciDAC  or  MICS)  for  the 
preapplication  should  also  be  clearly 
identified.  A  response  to  each 
preapplication  discussing  the  potential 
programmatic  relevance  of  a  formal 
application  will  be  communicated  to  the 
Principal  Investigator  within  7  to  14 
days  of  receipt. 

Formal  applications  in  response  to 
this  solicitation  are  to  be  electronically 
submitted  by  an  authorized  institutional 
business  official  through  DOE's  Industry 
Interactive  Procurement  System  (IIPS) 
at:  http://e-center.doe.gov/.  UPS 
provides  for  the  posting  of  solicitations 
and  receipt  of  applications  in  a 
paperless  environment  via  the  Internet. 
In  order  to  submit  applications  through 
IIPS  your  business  official  will  need  to 
register  at  the  IIPS  website.  It  is 
suggested  that  this  registration  be 
completed  several  days  prior  to  the  date 
on  which  you  plan  to  submit  the  formal 
application.  The  Office  of  Science  will 
include  attachments  as  part  of  this 
notice  that  provide  the  appropriate 
forms  in  PDF  fillable  format  that  are  to 
be  submitted  through  IIPS.  IIPS  offers 
the  option  of  submitting  multiple  files — 
please  limit  submissions  to  only  one  file 
within  the  volmne  if  possible,  with  a 
maximmn  of  no  more  than  four  files. 
Color  images  should  be  submitted  in 
nPS  as  a  separate  file  in  PDF  format  and 
identffied  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 
proposal  as  Color  image  1,  Color  image 
2,  etc.  Questions  regarding  the  operation 
of  nPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at:  helpdesk@pr.doe.gov  or  you 
may  call  the  help  desk  at:  (800)  683- 
0751.  Further  information  on  the  use  of 
IIPS  by  the  Office  of  Science  is  available 


at:  http://www.sc.doe.gov/production/ 
grants/grants. html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  please  contact 
the  Grants  and  Contracts  Division, 
Office  of  Science  at:  (301)  903-5212  or 
(301)  903-3604,  in  order  to  gain 
assistance  for  submission  through  IIPS 
or  to  receive  special  approval  and 
instruction  on  how  to  submit  printed 
applications. 

SUPPLEMENTARY  INFORMATION:  Emerging 
large-scale  experiments  in  many  areas  of 
science,  such  as  high-energy  physics, 
nuclear  physics,  climate  modeling, 
biological  sciences,  etc.,  are  anticipated 
to  generate  up  to  several  Petabytes  of 
data  that  will  be  transferred  to 
geographically  distant  terascale 
computing  facilities  for  analysis.  The 
problems  of  efficient  transfer  of 
Petabyte-scale  data,  remote  visualization 
of  the  resulting  analysis,  remote  access 
to  complex  scientific  instruments,  and 
efficient  large-scale  scientific 
collaboration  over  today's  networks  all 
present  serious  technical  challenges  to 
networking  and  science  communities. 
Addressing  these  challenges  calls  for  a 
new  generation  of  highly  scalable 
transport  mechanisms  that  can  deliver 
and  sustain  multi-Gbps  to  high-end 
scientific  applications;  agile  networking 
technologies  that  will  make  bandwidth 
on-demand  possible;  innovative  scalable 
cyber  seciu-ity  systems  that  operate 
efficientiy  and  effectively  at  ultra  high- 
speed (10  Gbps  and  beyond);  intelligent 
network  services  that  enable  scientists 
to  use  network  infrastructures  with  ease. 
These  components  are  the  critical 
building  blocks  of  a  new  generation  of 
ultra  high-speed  networks  for  DOE  high- 
impact  science  applications. 

The  design  of  ultra  high-speed 
networks  that  are  effectively  coupled 
distributed  high-impact  science 
applications  is  especially  challenging 
because  existing  widely-deployed,  low- 
speed  network  technologies  do  not 
perform  well  at  ultra  high-speeds.  For 
example,  transport  protocols,  such  as 
the  TCP  and  UDP  stacks,  intrusion 
detection  systems,  network  interface 
cards,  network  measurement  tools, 
firewalls,  and  the  related  middleware 
perform  poorly  at  ultra  high-speed. 

Research  is  needed  to  enhance  the 
performance  of  existing  components 
and  in  some  cases  to  develop  radically 
new  components  that  work  effectively 
and  efficiently  at  ultra  high-speed.  In 
addition,  understandii^  how  these 
components  can  be  integrated  to 
develop  production-quality,  ultra  high- 
speed networks  that  can  deliver  end-to- 
end  multi-Gigabits/sec  to  distributed 
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scientific  applications  is  of  significant 
importance. 

These  challenges  will  be  addressed 
through  an  integrated  program  that 
emphasizes  fundamental  research  and 
experimental  network  engineering 
activities  designed  to  demonstrate  the 
capabilities  of  ultra  high-speed 
networks  under  realistic  high-end 
computing  scenarios  for  accelerated 
scientific  discoveries.  The  integrated 
experimental  network  pilots  will  be 
supported  under  the  SciDAC  program 
while  the  fundamental  networking 
research  and  development  will  be 
supported  under  the  MICS  program. 
More  information  on  DOE  networking 
requirements  for  distributed  high-end 
application  can  be  found  in  the 
following  workshop  reports: 

(1)  DOE  Science  Networking 
Challenges  Workshop:  Roadmap  to 
2008:  http://www.es.net/hypertext/ 
welcome/pr/Roadmap/indei.html, 

(2)  Office  of  Science  High- 
Performance  Networking  Planning 
Workshop,  http.// 
doecoUabora  tory.pnl.gov/meetmgs/ 
hpnpw/finalreprot/bigh- 
impact_science.pdf, 

(3)  Ultra  High-Speed  Transport 
Protocols  and  Network  Provisioning 
Workshop:  http://www.csm.oml.gov/ 
ghpn/wk2003. 

A.  SciDAC  Program:  Integrated 
Experimental  Ultra  High-Speed 
Networks 

Background 

Beyond  the  scientific  computing  and 
computational  science  research 
embedded  in  DOE  research  programs, 
SC  invests  in  a  portfolio  of  coordinated 
research  efforts  directed  at  exploiting 
the  emerging  capabilities  of  terascale 
and  petascale  computing  under  the 
collective  title  of  Scientific  Discovery 
through  Advanced  Computing 
(SciDAC).  The  research  projects  in  the 
SciDAC  portfoUo  respond  to  the 
extraordinary  difficulties  of  realizing 
sustained  peak  performance  for  those 
scientific  applications  that  require 
terascale  and  petascale  capabilities  to 
accomplish  their  research  goals.  In 
recognition  of  these  difficiilties,  the 
SciDAC  research  projects  are 
collaborative  efforts  involving  teams  of 
physical  scientists,  mathematicians, 
computer  scientists,  and  computational 
scientists  working  on  major  software 
and  algorithm  development  for 
problems  in  the  core  research  programs 
of  SC.  Research  funded  in  the  SciDAC 
portfolio  must  address  the 
interdisciplinary  problems  inherent  in 
.  ultra-scale  computing,  problems  that 
cannot  be  addressed  by  a  single 


investigs  tor  or  small  group  of 
investigt  tors. 

This  e  ement  high  performance 
network  ,  focuses  on  using  the  science 
applicat:  ons  in  the  SciDAC  portfolio  to 
test  and  validate  the  capabilities  of  ultra 
high-spe  jd  networks.  This  effort  is 
designee  to  determine  and  demonstrate 
how  ultr  1  high-speed  networks,  high 
perform!  nee  middleware,  and  high-end 
science  i  pplications  can  be  seamlessly 
integrated  to  build  a  new  generation 
network  environment  for  accelerating 
scientifia  discoveries.  All  grant 
applicatjpns  submitted  under  this 
element  ^ust  have  three  distinct  but 
integrated  components:  the  DOE 
Science  JltraNet  test  and/or  the  Energy 
Science  Network  (ESnet),  a  set  of 
distributed  high-end  science  SciDAC 
application  prototypes,  and  a  suite  of 
high-per  brmance  middleware  tools  and 
services  o  efficiently  couple  the  high- 
end  sciei  ice  applications  to  the 
underlyi  ig  network.  In  addition, 
projects  n  this  effort  must  satisfy  the 
foUowin  [  requirements: 

•  It  m  ist  address  ultra  high-speed 
network  [:apabLlities  and  at  least  one  or 
more  science  applications  of  national 
and  inte)  national  significance  related  to 
DOE's  m  ssion,  and  must  have  a  high 
visibility! 

•  It  mi  ist  involve  a  distributed  high- 
impact  SI  ience  applications,  preferably 
previous  y  funded  SciDAC  science 
applicati  dus.  A  complete  description  of 
the  SciD  VC  program  at:  http:// 
www.ost  .gov/scidac/. 

•  Higl:  -performance  middleware  or 
grid  tech  oologies  must  be  employed  to 
couple  tl  e  selected  applications  to  the 
imderlyi  ig  high-speed  netwock 
infrastrui  :tures. 

•  It  is  jxpected  that  projects  must  use 
the  DOE  Science  UltraNet  Testbed  or 
segment  Df  high-performance  networks, 
such  as  I  Snet  with  comparable 
capabilit  es.  Detailed  information  on  the 
DOE  Sci(  nee  UltraNet  testbed  can  be 
obtained  at:  http://www.csm.oml.gov/ 
uhranet,  and  that  of  ESnet  at:  http:// 
www.es.i  let. 

Specif  c  network  capabilities  to  be 
demonst  ated  in  these  experimental 
network  jilot  projects  may  include  but 
are  not  li  nited  to  the  following: 

•  Peta  )yte-scale  data  distribution 
engineer  ng — ultra  high-speed  data 
transfers  over  very  long  distances  using 
enhance*  TCP  and  non-TCP  protocols, 
SANs  ov  }r  wide-area  networks,  network 
data  cacl  ing,  and  dynamic  network 
provisiooing  network  technology  for  on- 
demand  data  transfers,  etc.  This  effort 
must  inc  ude  appropriate  high-impact 
science  i  pplications  areas  with 
significaj  it  needs  for  very  high-speed 
data  tran  sfers. 


•  Network  monitoring 
infrastructure — a  collection  of  scalable 
network  monitoring  platforms, 
strategically  located  at  impact  science 
sites  and  in  peering  points.  This 
infrastructure  must  enable  national  and 
international  researchers  to  monitor  the 
end-end  performance  of  networks, 
diagnose  faults,  and  predict  network 
performance  at  various  layers  of 
abstraction  including  the  application 
layer.  The  target  network  environment 
for  this  in£rastructiu%  should  be  the 
DOE  UltraNet  testbed  and/or  a  segment 
of  the  Energy  Sciences  Network  (ESnet) 
which  operates  10  Gbps  and  above. 

•  Cyber  Security  Infrastructure  for 
open  science  Commimities — a 
comprehensive  cyber  security 
infrastructure  for  a  community  of 
scientists  that  will  enable  them  to 
collaborate  and  share  distributed 
resources  securely.  The  target  science 
commimity  must  have  well-defined 
shared  resources  and  a  collection  of 
appropriate  middleware  services  and 
policies  to  share  them. 

It  is  recommended  that  target  science 
applications  and  tools  selected  for  the 
above  project  be  selected  from  current 
SciDAC  projects  or  projects  that  are 
consistent  with  its  vision.  A  complete 
list  of  funded  SciDAC  projects  can  be 
found  at:  http://www.osti.gov/scidac/ 
projects. 

B.  MICS— Base  Program:  Ultra  High- 
Speed  Network  Engineering 

The  KflCS  aspect  of  this  solicitation 
deals  with  research  and  development  of 
ultra  high-speed  network  technologies 
on  a  longer  time  horizon.  It  focuses 
primarily  on  deployable  network 
transport  protocols,  advanced  end-to- 
end  network  services,  network-aware 
middleware,  and  end-to-end  dynamics 
provisioning  technologies,  all  of  which 
must  operate  efficiently  at  ultra  high- 
speed (10  Gbps  and  beyond).  The 
specific  technologies  of  current  interest 
include  but  are  not  limited  to  the 
following: 

•  Ultra  high-speed  transport  protocols 
scalable  transport  protocol — stacks  that 
deliver  and  sustain  multi-Gigabits/ 
second  to  high-end  applications 
efficiently  on  dedicated  or  shared 
single/multiple  ultra  high-speed 
channels.  Such  protocols  could  involve 
the  extension  of  the  existing  TCP  stacks 
or  radical  new  non-TCP/IP  approaches 
that  could  interoperate  with  existing 
network  infrastructures. 

•  Dynamic  provisioning 
technologies — agile  network 
technologies  to  provide  on-demand 
optical  channels,  wavelength 
scheduling,  wavelength  sharing,  coarse- 
grain  QOS  to  diverse  science 
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communities.  In  addition,  such 
technologies  must  provide  the 
capability  to  establish  packet-switched, 
circuit-switched,  or  hybrid  optical  paths 
djmamically  from  a  pool  of 
wavelengths. 

•  Ultra  high-speed  cyber  security 
systems — scalable  cyber  security 
systems,  such  as  firewalls,  intrusion 
detection  systems,  authentication/ 
authorizations  systems,  and  related 
services  that  operate  efficiently  at  ultra 
high-speed. 

•  Ultra  high-s^ed  network 
measurement  and  )uialysis — efficient 
tools  and  techniques  for  diagnosing, 
end-to-end  performance  prediction  of 
ultra  high-speed  network. 

Applicants  are  encouraged  to  refer  to 
the  final  report  of  the  DOE  Science 
Networking  Challenge:  Roadmap  to 
2008  found  at:  http://www.osti.gov/ 
scidac/projects.html  for  additional 
information  on  SC  networking 
requirements. 

Collaboration 

Applicants  are  encoiuaged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  imiversities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  Assistance  Program 
that  is  available  via  the  Internet  at: 
http://www.sc.doe.gov/production/ 
gmnts/Colab.html. 

Program  Fvmding 

It  is  anticipated  that  up  to  $5  million 
will  be  available  for  SciDAC  and  MICS 
Programs;  up  to  six  to  ten  awards  are 
anticipated,  contingent  on  availability  of 
appropriated  funds  in  Fiscal  Year  2004 
and  the  size  of  the  awards.  Multiple 
year  funding  is  expected,  also 
contingent  on  availability  of  funds  and 
progress  of  the  research. 

Awards  are  expected  to  be  at  most 
$1.2  million  per  year  for  experimental 
ultra  high-speed  network  research 
projects.  Awards  for  integrated 
experimental  ultra  high-speed  networks 
research  projects  are  expected  to  be  at 
most  $1.2  million  per  year.  Since 
integrated  experimental  networking 
projects  are  expected  to  be  multi- 
institution  and  multi-disciplinary 
projects,  awards  under  this  notice 
would  range  from  $150,000  to  $500,000 
for  participation  in  an  experimental 
networks  project  per  participating 
project.  Awards  for  ultra  high-speed 
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networking  engineering  will  range  from 
$150,000  to  $300,000  per  year  for  each 
single  investigator.  The  funding  period 
for  all  projects  will  range  from  two  to 
three  years  subject  to  availability  of 
funds.  Grant  applications  funded  under 
these  programs  will  be  handled  as 
cooperative  agreements. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria,  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

(1)  Scientific  and/or  Technical  Merit 
of  the  Project, 

(2)  Appropriateness  of  the  Proposed 
Method  or  Approach, 

(3)  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

(4)  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  under  item  1, 
Scientific  and/or  Technical  Merit  of  the 
Project,  will  also  consider  the  following 
elements: 

(a)  The  potential  of  the  proposed 
project  to  make  a  significant  impact  to 
distributed  Petabytes-scale  distributed 
data  archives  and  other  high-end 
science  applications. 

(b)  The  extent  to  which  the  results  of 
the  project  are  extensible  operational 
production  high-performance  networks, 
such  as  ESnet. 

(c)  The  degree  ultra  high-speed 
networking  technologies  can  inter- 
operate  with  existing  networking 
technologies. 

The  eveduation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  Approach,  will  also  consider 
the  following  elements: 

(a)  The  degree  to  which  the  project 
adheres  to  the  management  philosophy 
of  incorporating  science  applications 
into  the  project  execution. 

(b)  The  quality  of  the  plan  for 
ensuring  interoperability  and 
integration  with  related  network 
environment  software  produced  by 
other  MICS  and  SciDAC  efforts. 

(c)  The  extent  to  which  the  project 
incorporates  broad  community 
(industry/academia/other  federal 
programs)  interaction. 

(d)  Quality  and  clarity  of  proposed 
work  schedule  and  deliverables. 

(e)  Use  of  recent  advances  in  optical 
network  technologies,  such  as  GMPLS 
to  support  distributed  high-end 
applications. 

The  evaluation  will  include  program 
policy  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 


the  announcement  and  the  agency's 
programmatic  needs.  Note:  External 
peer  reviewers  are  selected  with  regard 
to  both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Submission  Information 

The  Project  Description  must  be  20 
pages  or  less,  exclusive  of  attachments. 
It  must  contain  an  abstract  or  project 
summary  on  a  separate  page  with  the 
name  of  the  applicant,  mailing  address, 
phone,  FAX  and  email  listed.  The 
application  must  include  letters  of 
intent  from  collaborators  (briefly 
describing  the  intended  contribution  of 
each  to  the  research),  and  short 
curriculum  vitaes  for  the  applicant  and 
any  co-PIs. 

Applicants  must  disclose  all 
information  on  their  current  and 
pending  grants.  To  provide  a  consistent 
format  for  the  submission,  review  and 
solicitation  of  grant  applications 
submitted  under  this  notice,  the 
preparation  and  submission  of  grant 
applications  must  follow  the  guidelines 
given  in  the  Application  Guide  for  the 
Office  of  Science  Financial  Assistance 
Program,  10  CFR  Part  605.  Access  to 
SC's  Financial  Assistance  Application 
Guide  is  possible  via  the  World  Wide 
Web  at:  http://www.science.doe.gov/ 
production/grants/grants.html.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC  on  November  3, 
2003. 

John  Rodney  Claris, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  03-28315  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 
International  Energy  Agency  Meeting 
Notice  of  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

summary:  The  hidustry  Advisory  Board 
to  the  International  Energy  Agency  (lEA) 
will  meet  on  November  19,  2003,  at  the 
headquarters  of  the  lEA  in  Paris,  France 
in  connection  with  a  meeting  of  the 
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lEA's  Standing  Group  on  Emergency 
Questions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Assistant  General 
Counsel  for  International  and  National 
Security  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252{c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i))  (EPCA). 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  lEA,  9,  rue  de  la 
Federation,  Paris,  France,  on  November 
19,  2003,  b<^inning  at  2  p.m.  The 
purpose  of  this  notice  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on 
November  19,  beginning  at  3  p.m.  and 
continuing  on  November  20,  beginning 
at  9:30  a.m.,  including  a  preparatory 
encounter  among  company 
representatives  from  approximately  2 
p.m.  to  3  p.m.  on  November  19. 

The  agenda  for  the  preparatory 
encounter  among  company 
representatives  is  a  review  of  the  SEQ's 
meeting  agenda.  The  agenda  of  the  SEQ 
meeting  is  under  the  control  of  the  SEQ. 
It  is  expected  that  the  SEQ  will  adopt 
the  following  agenda: 

1 .  Adoption  of  the  Agenda 

2.  Approval  of  the  Summary  Record  of 

the  108th  Meeting 

3.  Program  of  Work  2003-2004 
—Review  of  SEQ  Activities  2003- 

2004 
— Projects  for  Siuplus  Publication 

Revenues 
— First  Steps  Toward  Emergency 

Response  Exercise  3 

4.  Update  on  Compliance  with 

International  Energy  Program 
Stockholding  Commitments 
^Reports  by  Non-Complying  Member 
Countries 

5.  The  Current  Oil  Market  Situation 

6.  Report  on  the  lEA  Berlin  Seminar  on 

Oil  Stocks  and  New  Challenges  to 
the  Oil  Market 

7.  Oil  Stocks  and  the  Oil  Market 

8.  Report  on  Current  Activities  of  the 

LAB 

9.  Other  Policy  and  Legislative 

Developments  in  Member  Countries 

10.  Other  Emergency  Response 

Activities- 

11.  Recent  Oil  Developments  in  Iraq 


12.  Worl(   Energy  Investment  Outlook  to 

2030  Key  Trends  and  Uncertainties 

13.  Activ  ties  with  Non-Member 

Couatries  and  International 

Organizations 
— Worlshop  on  ASEAN  Oil  Security 

and  Emergency  Preparedness 
— JointjOil  Data  Initiative  (JODI). 

Cair( ,  October  8-9,  2003 
— Tren  is  and  the  lEA  Role  in 

Emei  gency  Stockholding  in  Non- 
Mem  Der  Countries 
— Stocl  ^building  Workshop  in  India, 

Janui  iry  20,  2004 
— lEA  i  nd  EU  Stockholding 

Obli|  ations 

14.  Emer  ency  Response  Reviews  of  lEA 

Men  Der  and  Candidate  Countries 
— Revii  ed  Schedule  of  Emergency 
Resp  jnse  Reviews  for  2003-2004 

15.  Other  Docimieiits  for  Information 

— Emei  jency  Reserve  Situation  of  lEA 

Memper  Countries  on  July  1,  2003 
— ^Emei  gency  Reserve  Situation  of  lEA 

Cand  idate  Goimtries  on  July  1,  2003 
— Mon  hly  Oil  Statistics:  August  2003 
— Base  Period  Final  Consumption: 

3Q2(  02-1Q2003 
— Quai  erly  Oil  Forecast:  4Q2003 
— ^Pane  of  Arbitrators:  Korean 

reprc  sentation 
— Upd)  te  of  Emergency  Contacts  List 

16.  Other  Business 

— ^Datei  of  Next  Meetings:  March  16- 
18,  2  )04.  Jxme  23-24,  2004,  October 
25-2 ),  2004 

As  pro'  ided  in  section  252(c)(l)(A)(ii) 
of  the  En  srgy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)).  this 
meeting  i  s  open  only  to  representatives 
of  memb<  rs  of  the  lAB  and  their 
counsel;  i  epresentatives  of  members  of 
the  SEQ;  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the!  Federal  Trade  Commission, 
the  Genei  at  Accounting  Office, 
Committees  of  Congress,  the  EEA,  and 
the  Eurodean  Commission;  and  invitees 
of  the  lA]  I,  the  SEQ,  or  the  lEA,. 

Issued  ii  I  Washington,  DC,  November  4, 
2003. 

Samuel  M  Bradley, 

Assistant  <  General  Counsel  for  International 
and  Natioi  \al  Security  Programs. 
[FR  Doc.  0  3-28317  Filed  11-10-03;  8:45  am] 
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DEPARTlllENT  OF  ENERGY 

Proposefl  Procedures  for  Distribution 
Of  Remaifiing  Crude  Oii  Overcharge 
Refunds  i 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  proposed  procedures 
for  distri  lution  of  remaining  crude  oil 


overcharge  refunds  and  opportimity  for 
comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Hearings  and  Appeals 
(OHA)  annoimces,  in  this  notice, 
proposed  procedures  for  making  the 
fined  round  of  payments  to  successful 
claimants  in  the  crude  oil  overcharge 
refund  proceeding.  In  May  2003,  the 
United  States  District  Court  for  the 
District  of  Coliunbia  issued  a  decision  in 
Consolidated  Edison  Company  of  New 
York  V.  Abraham,  No. 
CIV.A.1:01CV00548  (D.D.C.  May  9, 
2003)  (Westlaw,  2003  WL  21692698), 
appeal  docketed.  No.  03-1498  (Fed. 
Cir.),  which,  inter  alia,  rendered  a 
declaratory  judgment  that  successful 
claimants  are  entitled  to  a  distribution 
of  the  entire  remaining  amoimt  of  crude 
oil  overcharges  reserved  for  direct 
restitution,  "insofar  as  practicable." 
OHA  will  therefore  make  a  final 
distribution  in  the  long-standing  crude 
oil  refund  proceeding. 

DATES:  Comments  may  be  filed  by 
January  12,  2004. 
ADDRESSES:  Comments  should  be 
addressed  to:  Crude  Oil  Refund 
Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  DC  20585-1615,  and 
submitted  electronically  to 
crudeoilrefunds@hq.  doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tami  L.  Kelly,  Secretary,  or  Thomas  O. 
Mann,  Deputy  Director,  Office  of 
Hearings  and  Appeals,  Department  of  « 
Energy;  telephone:  202-287-1449,  e- 
mail:  tami.keUy@hq.doe.gov, 
thomas.mann@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Over  two  decades  ago — during  the 
period  August  1973  through  January 
1981 — federal  regulations  governed  the 
pricing  and  allocation  of  domestic  crude 
oil  and  refined  petroleum  product  ("the 
controls  period").  During  diis  controls 
period  and  for  some  time  afterwards, 
DOE  took  enforcement  actions  against 
firms  for  violating  those  regulations.  As 
a  result  of  those  actions,  firms  in  the 
petroleum  industry  remitted  several 
billion  dollars  in  crude  oil  overcharges 
to  DOE. 

The  largest  court  proceeding 
involving  crude  oil  overcharges  was 
multidistrict  litigation  over  the  pricing 
of  crude  oil  produced  fi-om  low-output 
"stripper  wells."  Once  the  existence  of 
overcharges  was  established,  a  federal 
district  court  considered  the  issue  of 
how  those  funds  should  be  distributed 
in  order  to  make  restitution  to  injured 
parties.  In  Re  The  Department  of  Energy 


Federal  Register /Vdl.  68,  No.  218 /Wednesday,  November  12,  2003 /Notices      '  640B9 


Stripper  Well  Exemption  Litigation,  578 
F.  Supp.  586  (D.  Kan.  1983).  Groups  at 
each  level  of  distribution  claimed  they 
were  injured  by  the  overcharges, 
including  refiners,  resellers,  retailers, 
larger  consumers,  and  state  governments 
representing  their  citizens.  The  court 
referred  the  issue  of  who  was  injured  by 
crude  oil  overcharges  and  in  what 
amount  to  OHA,  which  conducted 
hearings  and  issued  a  report.  OHA 
Report  on  Stripper  Well  Oil 
Overcharges,  6  CCH  Fed.  Energy 
Guidelines  H  90,507. 

In  1986,  the  Stripper  Well  litigation 
was  settled  by  an  agreement  that 
provided  for  the  distribution  of  existing 
crude  oil  overcharge  funds,  as  well  as 
those  received  in  the  future.  Stripper 
Well  Settlement  Agreement,  6  CCH  Fed. 
Energy  Guidelines  f  90,649.  The  court 
approved  the  settlement  agreement.  In 
Re  Stripper  Well  Exemption  Litigation. 
653  F.  Supp.  108  (D.  Kan  1986),  and 
DOE  issued  a  Modified  Statement  of 
Restitutionary  Policy  to  authorize  the 
distribution  of  these  refunds.  Statement 
of  Modified  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (1986). 
Congress,  in  subsequent  legislation 
concerning  refunds,  expressly 
recognized  the  agreement  and  excluded 
from  the  legislation  funds  subject  to  the 
agreement.  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
("PODRA"),  15  U.S.C  4502(a)(2). 

The  agreement  divided  the  crude  oil 
overcharge  funds  among  escrows 
established  for  various  types  of 
claimants  as  well  as  the  States  and 
Federal  Government.  By  choosing  to 
receive  a  refund  from  one  of  the 
escrows,  a  claimant  became  a  party  to 
the  agreement,  and  waived  the  right  to 
request  any  future  crude  oil  overcharge 
refunds.  The  agreement  included 
escrows  for  various  types  of  end-user 
claimants.  Over  2,000  firms  received 
refunds  from  those  escrows  and  waived 
the  right  to  future  crude  oil  overchai^ 
refunds. 

The  agreement  provided  that  OHA 
could  initially  reserve  up  to  20  percent 
of  the  crude  oil  overcharge  funds  for 
refunds  to  claimants  who  demonstrated 
injury  under  DOE  procediu^l 
regulations  in  10  CFR  part  205,  subpart 
V.  Agreement  §IV.B.6,  6  Fed.  Energy 
Guidelines  at  90,664-65.  The  agreement 
provided  that  the  remaining  amount  (at 
least  80  percent  of  the  total  funds) 
would  be  divided  equally  between  the 
States  and  DOE  for  indirect  restitution. 
The  agreement  further  provided  that  if 
OHA  did  not  refund  all  of  the  amoimt 
in  the  initial  reserve,  the  balance  of  the 
reserve  would  be  divided  equally 
between  the  States  and  DOE  for  indirect 
restitution.  Finally,  the  agreement 


provided  that  the  States  must  use  the 
funds  to  make  indirect  restitution 
through  programs  designed  to  benefit 
injured  consumers  of  refined  petroleimi 
products,  including  programs:  (1) 
Approved  by  OHA,  (2)  listed  in  a  1981 
DOE  consent  order,  or  (3)  set  forth  in 
specified  energy  conservation  statutes. 

During  the  period  1987  through  1995, 
non-waiving  injured  parties  were 
allowed  to  file  crude  oil  overcharge 
refund  applications  with  OHA.  Notice 
Explaining  Procedures  for  Processing 
Refimd  Applications  in  Crude  Oil 
Refund  Proceedings  Under  10  CFR  part 
205.  subpart  V,  52  FR  11737;  7  DOE 
(CCH)  H  90,512  (April  10,  1987)  ("the 
1987  Notice").  Even  as  OHA  processed 
these  applications,  DOE  continued  to 
collect  crude  oil  overcharge  funds  and 
refer  them  to  OHA  for  distribution.  Each 
time  OHA  received  crude  oil  overcharge 
funds  for  distribution,  we  issued  an 
order  providing  for  an  initial  reserve  of 
20  percent  of  the  funds  for  refund 
claimants,  which  was  held  in  a 
claimants'  accoimt.  See,  e.g.,  OXY  USA. 
Inc.,  25  DOE  H  85,087  (1996).  OHA 
ordered  that  the  remaining  80  percent  of 
the  funds  be  deposited  in  equal  shares 
in  a  States'  accoimt  and  a  DOE  account, 
and  OHA  periodically  directed  the 
transfer  of  funds  to  the  States  for 
indirect  restitution.  See,  e.g..  State 
Escrow  Distribution,  6  Fed.  Enei^ 
Guidelines  H  85,001  (2000).  Over  the  last 
16  years,  OHA  has  refunded  more  than 
$600  million  in  direct  restitution  to 
86,000  successful  claimants  through  the 
Subpart  V  process.  The  total  volume  of 
petroleum  products  which  formed  the 
basis  for  these  refunds  approaches  400 
billion  gallons,  approximately  20 
percent  of  the  total  2,020,997,335,000 
gallons  of  refined  petroleum  products 
consumed  in  the  United  States  during 
the  controls  period  (August  22,  1973 
through  January  21, 1981). 

The  successful  claimants  were  almost 
exclusively  end-users  and  are  quite 
diverse.  They  include  utilities  and 
cooperatives;  federal,  state  and  local 
governmental  entities  that  purchased 
petroleum  products  for  their  operations; 
transportation  companies  (air,  water, 
rail,  and  truck);  manufacturers;  and 
fanners.  The  following  entities  comprise 
approximately  50  percent  of  the  total 
approved  volume:  utilities  and 
cooperatives  (29  percent);  the  Defense 
Logistics  Agency  (a  federal  government 
agency)  (11  percent);  state  and  local 
governments  (6  percent);  and  foreign 
companies  (about  4  percent). 

During  the  first  "round"  of  crude  oil 
refunds,  OHA  paid  successful  claimants 
at  a  volumetric  refund  amoimt  of  $.0002 
per  gallon  of  petroleum  products 
purchased.  OHA  subsequently  raised 


the  volumetric  twice.  In  1989,  OHA 
increased  the  cumulative  volumetric  to 
$.0008  per  gaUon,  and  issued 
supplemental  refund  checks  to 
successful  claimants  who  had  been  paid 
the  lower  $.0002  rate.  See  Crude  Oil 
Supplemental  Refund  Distribution,  18 
DOE  Tl  85,878  (1989).  In  1995,  OHA 
raised  the  cumulative  volumetric  to 
$.0016  per  gallon,  and  notified 
successful  claimants  that  had  been  paid 
at  the  lower  rate  that  they  could  file  for 
a  supplemental  refund. 

During  the  1989  round  of 
supplemental  refunds,  a  significant 
number  of  checks,  issued  to  successful 
claimants  were  returned  uncashed  to 
OHA.  OHA  found  that  many  successful 
claimants  had  undergone  changes  in 
address,  and  failed  to  inform  OHA  of 
their  address  changes,  as  required  by  the 
terms  of  the  orders  granting  their 
original  refunds.  When  checks  were 
returned,  OHA  was  able  to  get  new 
mailing  addresses  for  many  of  these 
successful  claimants  and  issue  new 
checks  to  them,  but  this  task  consumed 
considerable  time  and  resources  to 
accomplish. 

In  1995,  OHA  did  not  approve  the 
immediate  mailing  of  supplemental 
refund  checks  as  it  had  in  1989,  based 
on  the  difficulties  we  experienced 
during  the  1989  round.  Issuance  of 
Supplemental  Refund  Checks  in  Special 
Refund  Proceeding  Involving  Crude  Oil 
Overcharge  Refunds,  60  FR  15562 
(1995).  Instead,  OHA  notified  successful 
claimants  (by  mailing  notice  to  the 
address  listed  in  the  database)  that  they 
could  file  for  the  supplemental  refund. 
In  addition,  OHA  elected  not  to  give 
direct  notice  to  the  21,000  successful 
claimants  whose  refunds  were  $50  or 
less.  OHA  concluded  that  the  cost  and 
administrative  burden  of  mailing  was 
not  justified  given  the  small  amount  of 
the  refunds  and  likely  changes  in  status 
and  address.  Nevertheless,  all  successful 
claimants  were  able  to  request  and 
receive  supplemental  refunds.  OHA's 
processing  of  the  requests  also 
confirmed  that  many  successful 
applicants  had  undergone  changes  in 
status  that  affected  their  right  to  receive 
a  supplemental  refund.  Examples  of 
changes  in  status  that  might  affect  the 
right  to  a  refund  included  the 
acquisition,  sale,  or  liquidation  of 
business  entities,  the  merger  or  creation 
of  school  districts,  and  the  divorce  or 
death  of  individuals. 

In  1999,  OHA  set  a  January  2000 
deadline  for  successful  claimants  to 
request  the  supplemental  refund 
payment  authorized  in  1995. 
Announcement  of  Final  Deadline  to 
Request  Supplemental  Payment,  64  FR 
19998  (1999).  The  deadline  did  ndl 
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apply  to  small  claimants,  so  they  have 
been  eligible  to  date  to  request  a 
supplemental  refund  up  to  the 
cumulative  $.0016  volumetric  amount. 
OHA  has  now  completed  processing  all 
original  crude  oih  overcharge  refund 
applications  and  aU  pending  requests 
for  the  1995  supplemental  payment. 
With  the  completion  of  all  original  and 
supplemental  refund  requests, 
approximately  $262  million  will  remain 
in  the  reserve  for  refund  claimants. 
OHA  does  not  expect  to  receive  any 
significant  additional  crude  oil 
overcharge  funds. 

In  May  2003,  the  United  States 
District  Coiul  for  the  District  of 
Columbia  issued  a  declaratory  judgment 
in  Consolidated  Edison  Company  of 
New  York  v.  Abraham,  supra,  whidi  led 
OHA  to  establish  procedures  for  making 
a  final  distribution  of  the  entire  amount 
remaining  in  the  20  percent  reserve  for 
successful  crude  oil  refund  claimants, 
"insofar  as  practicable."  Slip.  op.  at  14. 

The  voliunetric  amount  for  the  final 
crude  oil  refund  payment  will  be 
calculated  by  dividing  the  entire 
amount  remaining  in  the  claimants' 
reserve,  approximately  $262  million 
("the  numerator"),  by  the  total  number 
of  gallons  purchased  by  successful 
claimants,  approximately  390  billion 
gallons  ("the  denominator"),  yielding  a 
volumetric  of  $.00067.  This  method  of 
calculating  the  volumetric  refund  is 
consistent  with  OHA's  historic  practice 
in  the  1995  supplemental  refund,  and  it 
is  intended  to  distribute  the  entire 
amount  remaining  in  the  20  percent 
reserve  for  successful  crude  oil  refund 
claimants,  "insofar  as  practicable,"  as 
envisioned  by  the  court  in  Consolidated 
Edison  Company  of  New  York  v. 
Abraham,  supra. 

When  tbe  initial  voliunetric  refund 
amoimt  was  set  in  the  1987  Notice, 
OHA  used  the  "full  parity"  method  to 
place  claimants  seeking  refunds  under 
Subpart  V  on  a  par  with  the  parties  who 
could  get  immediate  refunds  imder  one 
of  the  several  escrows  established  imder 
the  Stripper  Well  settlement  agreement. 
Notice  Explaining  Procedures  for 
Processing  Refund  Applications  in 
Crude  Oil  Refund  Proceedings  Under  10 
CFR  part  205,  subpart  V,  supra.  To  get 
an  immediate  refund  from  a  Stripper 
Well  escrow,  a  claimant  had  to  waive 
the  right  to  future  refunds  under  subpart 
V.  As  explained  in  the  1987  Notice,  the 
full  parity  method  counted  in  the 
numerator  of  the  volimietric  calculation 
a  portion  of  the  moneys  in  the  Stripper 
Well  litigation,  even  though  that  amount 
of  overcharges  was  not  yet  available  for  -. 
distribution  to  subpart  V  claimants  as 
part  of  the  20  percent  reserve.  This 
reflected  DOE's  estimate  that  substantial 


addition  d  crude  oil  overcharges  would 
be  colle<  ted  in  future  settlements,  and 
gave  pot  mtial  claimants  a  more  realistic 
idea  of  t  le  refunds  they  could  expect  to 
receive  i  inder  Subpart  V. 

OHA  1  las  consistently  adhered  to  the 
principl*  established  in  the  Stripper 
Well  settlement  agreement,  the 
Modified  Statement  of  Restitutionary 
Policy,  ahd  the  1987  Notice,  that  the 
volumenic  refunds  actually  paid  to 
successfnl  claimants  were  limited  by  the 
20  percefit  ceiling  placed  on  the 
claimant^'  reserve.  Thus,  while  the  1987 
Notice  established  the  initial  volumetric 
refund  a|  $.0008,  successful  claimants 
were  pain  at  the  rate  of  $.0002  per 
gallon  until  that  amount  could  be 
increased  by  $.0006  per  gallon  in  1989, 
as  additional  crude  oil  overcharges  were 
collected  by  DOE,  to  reach  the 
cumulative  refund  amoimt  of  $.0008. 
For  the  s  iipplemental  refund  payment 
authoriz  k1  by  OHA  in  1995,  the 
voliunet  ic  was  calculated  by  dividing 
the  dolla  r  amount  of  crude  oil 
ovOTchai  ;es  in  the  20  percent  reserve 
then  ava  lable  for  distribution  by  the 
approval  gallons  of  refined  petrolemn 
products  purchased  by  successful 
claimant  5  in  the  United  States  diuing 
the  conti  ols  period.  This  resulted  in  the 
total  cun  lulative  refund  amoimt  of 
$.0016  p  }r  gallon  paid  to  date.  With  the 
final  disi  ribution  proposed  in  this 
Notice,  t  le  ciunulative  refund  amoimt 
will  ina  ;ase  to  $.00227  per  gallon. 

OHA  \  riU  try  to  distribute  the  entire 
amount  <  if  the  20  percent  reserve. 
Howevei ,  since  not  every  successful 
applican ;  will  apply  for  this  final  refund 
payment  some  money  will  remain 
undistributed.  Under  the  Stripper  Well 
settlement  agreement,  any  amount  that 
remains  In  the  claimants'  account  at  the 
conclusit)n  of  this  final  round  of  crude 
oil  refunds  should  be  divided  evenly 
between  Ihe  States  and  the  Federal 
Govemnient  for  indirect  restitution. 

n.  Propned  Procednre  for  Final 
DistribuCon  of  Crude  Oil  Refunds 

In  deciding  how  to  make  the  final 
crude  oil  refund  distribution,  OHA's 
experience  gained  during  the  past  16 
years  wil  be  invaluable.  For  example, 
OHA  wi]  I  mail  notice  of  the  final  refund 
distribut  on  to  successful  claimants,  and 
we  inten  1  to  use  the  extensive  database 
develope  d  during  the  crude  oil  refund 
proceediiig  as  the  basis  for  the  initial 
mailing.  However,  some  changes  are 
warranted  in  the  process  OHA  will  use 
for  this  f  nal  refund  distribution.  Eight 
years  hai  e  passed  since  1995  when  the 
second  n  lund  of  supplemental  refunds 
was  auth  Qrized.  The  passage  of 
addition)  I  time  means  that  successful 
claimant  i  have  undergone  even  more 


changes  in  status  and  address  than  we 
encountered  in  the  two  prior  roimds  of 
supplemental  rounds.  Although  OHA 
decisions  granting  refunds  ordered 
successfiU  claimants  to  report  address 
changes  to  OHA,  experience  teaches 
that  many  have  not,  and  the  information 
in  our  database,  although  the  best 
available,  has  become  somewhat 
outdated.  We  need  to  verify  the 
information  about  status  and  address 
before  disbursing  final  refunds  to 
individual  claimants. 

Fortunately,  information  technology, 
particidarly  ihe  Internet  and  the  World 
Wide  Web,  is  now  available  to  a  greater 
niunber  of  claimants  since  OHA  last 
made  supplemental  crude  oil  refund 
payments  in  1995.  Thus  OHA  proposes 
to  augment  the  normal  paper 
application  process  by  developing  an 
online  application  system  that  wUl 
make  it  easier  for  many  claimants  to 
request  a  final  supplemental  crude  oil 
refond  payment.  OHA  will  use 
appropriate  safeguards  to  prevent  fraud. 
Filing  services  represented  many 
successful  claimants  in  the  crude  oil 
refund  proceeding.  In  addition  to 
notifying  claimants,  OHA  will  mail 
notice  to  the  filing  services  at  the 
commencement  of  the  final  crude  oil 
refund  distribution.  For  simplicity,  final 
refund  checks  will  be  made  payable  to, 
and  mailed  to,  the  applicant. 

OHA  will  follow  tne  practice  used  for 
distributing  the  1995  supplemental 
crude  oil  refund,  and  not  give  direct 
notice  to  the  smallest  successful 
claimants.  In  1995,  we  did  not  mail 
notice  to  claimants  whose  supplemental 
refund  payments  would  be  less  than 
$50.  For  the&ial  crude  oil  refund,  we 
will  not  mail  notice  to  claimants  whose 
final  payments  would  be  less  than  $250. 
We  continue  to  believe  that  the  cost  and 
administrative  burden  of  mailing 
information  to  these  claimants  is  not 
justified  given  the  small  amount  of  the 
refunds.  As  with  the  1995  supplemental 
refund  pa)rment,  however,  we  will 
accept  applications  from  all  successful 
claimants,  as  long  as  they  are  filed 
within  the  180-day  application  period. 
Section  205.286(b)  of  the  subpart  V 
regidations  states  that  OHA  may  decline 
to  consider  applications  for  refund 
amounts  that  are  too  small  to  warrant 
individual  consideration,  in  view  of  the 
costs  involved.  Although  OHA  never 
established  a  floor  amount  for  crude  oil 
refunds,  in  refund  cases  involving 
overcharges  on  refined  petroleum 
products  OHA  conducted  under 
PODRA,  it  was  standard  practice  to 
exclude  small  claims  altogether.  Cf. 
Exxon  Corp.,  17  DOE  185,590  (1988).  In 
our  view,  die  proposed  treatment  of 
smaller  claimants  in  the  final 
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distribution  of  crude  oil  refunds 
represents  a  reasonable  compromise 
between  costs  to  the  government  and 
potential  benefits  to  the  claimants. 

Additional  limitations  will  be 
necessary  in  the  final  round  of  crude 
refunds.  All  successful  claimants  have 
already  had  extensive  opportunities 
over  many  years  to  establish  their 
respective  purchase  volumes  of  refined 
petroleum  products,  which  form  the 
bases  for  their  respective  refunds.  There 
will  be  no  further  opportunities  to 
revise  volumes  during  the  final 
distribution.  Furthermore,  the  period 
within  which  to  apply  for  the  find 
round  of  refund  payments  will  be 
strictly  limited  to  180  days.  No 
extensions  of  time  will  be  granted,  and 
no  late  applications  will  be  accepted. 
No  new-applications  will  be  accepted — 
the  final  crude  oil  refund  payment  is 
available  only  to  successful  claimants. 
After  16  years,  it  is  important  to  bring 
this  proceeding  to  a  conclusion. 

OHA  seeks  comments  on  these 
proposed  procedures.  Interesta^  parties 
should  send  comments  to  the  address 
shovra  on  the  present  Notice.  After  OHA 
considers  the  comments  received,  we 
will  issue  a  final  Notice  that  will 
explain  how  successful  claimants  can 
apply  for  a  final  crude  oil  refund 
payment.  The  final  Notice  will  be 
published  in  the  Federal  Register,  and 
it  will  be  available  on  the  OHA  Web 
site,  http://www.oha.doe.gov/. 

Issued  in  Washington,  DC  on  November  5, 
2003. 

Geoi^  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  03-28316  Filed  11-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0359;  FRL-7333-S] 

Ace  Info  Solutions,  Inc.  and  AMS; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 

Agency{EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pvirsuant  to  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  Ace  Info  Solutions,  Inc., 
and  its  subcontractor,  AMS,  in 


accordance  with  40  CFR  2.307(h)(3)  and 
2.308{i)(2).  Ace  hifo  Solutions,  hic,  and 
its  subcontractor,  AMS,  have  been 
awarded  a  contract  to  perform  work  for 
OPP,  and  access  to  this  information  will 
enable  Ace  Info  Solutions,  Inc.,  and  its 
subcontractor,  AMS,  to  fulfill  the 
obligations  of  the  contract. 
DATES:  Ace  Info  Solutions,  Inc.,  and  its 
subcontractor,  AMS,  will  be  given 
access  to  this  information  on  or  before 
November  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
R.  Johnson,  FIFRA  Security  Officer, 
Information  Resources  and  Services 
Division  (7502C},  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
niunber:  (703)  305-7248;  e-mail  address: 
Johnson .  erik@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0359.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
underthe  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 


electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  pubUc  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Contractor  Requirements 

Under  Contract  No.  68-W-03-050. 
Ace  Info  Solutions,  Inc.,  and  its 
subcontractor,  AMS,  will  perform 
ongoing  maintenance  for  Lotus  Notes 
and  Domino  production  applications. 
Duties  include  regular  and  ongoing: 

•  Responses  to  automated  reports  of 
errors  to  correct  systemic  design  flaws 
which  make  an  application  inconsistent 
with  organizational  "look  and  feel" 
standards. 

•  Responses  to  written  requests  by 
the  Work  Assignment  Manager. 

•  Technical  advise. 

•  Update  of  existing  documentation 
(most  notably  operational  code)  must  be 
clearly  and  thoroughly  documented. 

•  Develop  a  "look  and  feel"  (user 
interface)  standard  for  all  OPP 
applications. 

The  OPP  has  determined  that  access 
by  Ace  Info  Solutions,  Inc.,  and  its 
subcontractor,  AMS,  to  information  on 
all  pesticide  chemicals  is  necessary  for 
the  performance  of  this  contract. 

Some  of  this  information  may  be 
entitied  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
imder  sections  3,  4,  6,  and  7  of  FIFRA, 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requiremebts 
of  40  CFR  2.307(h)(2),  the  conbact  with 
Ace  Info  Solutions,  Inc.,  and  its 
subcontractor,  AMS,  prohibits  use  of  the 
information  for  any  piupose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition.  Ace  Info  Solutions,  Inc.,  and 
its  subcontractor,  AMS,  are  required  to 
submit  for  EPA  approval  a  security  plan 
imder  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  Ace  Jnfo  Solutions, 
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Inc.,  and  its  subcontractor,  AMS,  until 
the  requirements  in  this  document  have 
been  fully  satisfied.  Records  of 
information  provided  to  Ace  Info    ' 
Solutions,  Inc.,  and  its  subcontractor, 
AMS,  will  be  maintained  by  EPA  Project 
Officers  for  this  contract.  All 
information  supplied  to  Ace  Info 
Solutions,  Inc.,  and  its  subcontractor, 
AMS,  by  EPA  for  use  in  connection  with 
this  contract  will  be  returned  to  EPA 
when  Ace  Info  Solutions,  Inc.,  and  its 
subcontractor,  AMS,  have  completed 
their  work. 

List  of  Subjects 

EnvironmentaT  protection,  Business 
and  industry.  Government  contracts. 
Government  property.  Security 
measures. 

Dated:  October  30,  2003. 

Arnold  E.  Layne, 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  03-28108  Filed  11-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION   - 
AGENCY 

[OPP-2002-0039;  FRL-7333-4] 

Cyprodlnll;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerwice  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a.pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2002- 
0039,  must  be  received  on  or  before 
December  12,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  Genei  al  Information 

A.  Does  this  Action  Apply  to  Me? 

You  n  lay  be  potentially  affected  by 
this  acti  )n  if  you  are  an  agricultural 
produce  r,  food  manufact\irer,  or 
pesticid  s  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limi  ed  to: 

•  Cn  tp  production  (NAICS  111) 

•  An  imal  production  (NAICS  112) 

•  Fo  )d  manufactxuing  (NAICS  311) 

•  Pel  ticide  manufacturing  (NAICS 
32532) 

This  I  sting  is  not  intended  to  be 
exhaust  ve,  but  rather  provides  a  guide 
for  read  irs  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  lot  listed  in  this  unit  could  also 
be  affed  ed.  The  North  American 
Industri  d  Classification  System 
(NAICSJ  codes  have  been  provided  to 
assist  ydu  and  others  in  determining 
whetheo  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
MFORMiVION  CONTACT. 


B.How 
Docum< 
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Ian  I  Get  Copies  of  this 
d  and  Other  Related 
lion? 


et.  EPA  has  established  an 
ublic  docket  for  this  action 
cket  ID  number  OPP-2002- 
0039.  Tl^e  official  public  docket  consists 
of  the  deciunents  specifically  referenced 
in  this  action,  any  public  comments 
receiveq,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  I  tocket,  the  public  docket  does 
not  incl  ide  Confidential  Business 
Informa  ion  (CBI)  or  other  information 
whose  qisclosure  is  restricted  by  statute. 
The  offifcial  public  docket  is  the 
collectii  n  of  materials  that  is  available 
for  publ  c  viewing  at  the  Public 
Informa  ion  and  Records  Integrity 
Branch  PIRIB),  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlingtc  n,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holiday  i.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Ele  :tronic  access.  You  may  access 
this  Federal  Register  document 
electromcally  through  EPA's  Internet 
imder  tie  "Federal  Register"  listings  at 
http://vkvw.epa.gov/fedrgstr/. 

An  ell  jctronic  version  of  the  public 
docket  i  s  available  through  EPA's 
electron  ic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  subm  it  or  view  public  comments, 
access  t  le  index  listing  of  the  contents 
of  the  o  ficial  public  docket,  and  to 


access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.1.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  t3rpes  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosiue  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  docimient  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
vnU  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  vtdll  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
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brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiu-ier.  To  ensiu^  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  nimiber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact    * 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0039.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
kiiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0039.  In  contrast  to  EPA's 


electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
conunents  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Enviromnental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0039. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviromnental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA,  Attention: 
Docket  ID  Number  OPP-2002-0039. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does-oot  contain  CBI. 
Information  not  marked  as  CBI  will  be 


included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoin-  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Enviromnental  protection, 
Agricultiu-al  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  4,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
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prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
.The  petition  summary  announces  the 
availability  ofii  description  of  the 
■  analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4  (IR-4) 

PP  8E5012 

EPA  has  received  a  pesticide  petition 
(8E5012)  from  IR-4.  681  U.S.  Highway 
#1  South,  North  Brunswick,  NJ  08902 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d).  to  amend 
40  CFR  180.532  by  extending  the  time- 
limited  tolerance  to  December  31,  2004, 
for  residues  of  cyprodinil, 
4-cyclopropyl-6-methyl-N-phenyl-2- 
pyrimidinamine  in  or  on  the  raw 
agricultural  commodities  onion,  dry 
bulb  at  0.60  part  per  million  (ppm); 
onion,  green  at  4.0  ppm;  and  strawberry 
at  5.0  ppm.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in^ 
section  408(d)(2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  Syngenta  Crop  Protection,  Inc., 
Greensboro,  NC  27409  is  the 
manufacturer  of  the  chemical  pesticide, 
cyprodinil.  Syngenta  Crop  Protection, 
Inc.,  prepared  and  submitted  the 
following  summary  of  information,  data, 
and  arguments  in  support  of  the 
pesticide  petitions.  This  summary  does 
not  necessarily  reflect  the  findings  of 
EPA. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cyprodinil  is  adequately  understood 
for  the  purpose  of  the  proposed 
tolerances. 

2.  Analytical  method.  Syngenta  has 
developed  and  validated  analytical 
methodology  for  enforcement  purposes. 
This  method  (Syngenta  Crop  Protection, 
hic.  Method  AG-631B)  has  passed  the 
Agency  petition  method  validation  for 
several  commodities  and  is  currently 
the  enforcement  method  for  cyprodinil. 
An  extensive  data  base  of  method 
validation  data  using  this  method  on 
various  crop  commodities  is  available. 

3.  Magnitude  of  residues.  Complete 
residue  data  to  support  the  requested 
tolerances  for  strawberry,  onion,  dry 
bulb,  and  onion,  green  have  been 
submitted.  The  requested  tolerances  are 
adequately  supported. 


B.  Tox  :ological  Profile 

An  ai  sessment  of  toxic  effects  caused 
by  cypi  Ddinil  is  discussed  in  Unit  III.A. 
and  Un  t  III.B.  of  the  Federal  Register 
dated  Ji  ine  22.  2001  (66  FR  33478) 
(FRL-6^78-1). 

1.  At  imal  metabolism.  The 
metabo  ism  of  cyprodinil  in  rats  is 
adequa  ely  understood. 

2.  Me  tabolite  toxicology.  The  residues, 
of  cone  jrn  for  tolerance  setting  purposes 
is  the  p  irent  compound.  Based  on 
structu]  al  similarities  to  genotoxic 
nucleot  ide  analogs,  there  was  concern 
that  the  pryimidine  metabolites  (CGA- 
249287  NOA-422054)  may  be  more 
toxic  th  an  the  parent  compound. 
Howevi  ir,  EPA's  review  indicates 
similar  results  in  an  acute  oral  and 
mutage  licity  studies  with  both  the 
parent  ( lompound  and  the  CGA-249287 
metabo  ite.  EPA  concluded  that  the 
toxicity  of  the  CGA-249287  and  NOA- 
422054  metabolites  is  no  greater  than 
that  of  I  he  parent,  conditional  on 
submisi  ion  and  review  of  confirmatory 
data  of  m  acute  oral  toxicity  study  and 
bacterij  1  reverse  mutation  assay  for  the 
NOA-4  22054  metabolite.  Although  the 
metabo  ites  CGA-232449  and  CGA- 
263208  were  determined  to  be  of 
potentii  il  toxicological  concern,  they  are 
not  exp  jcted  to  be  more  toxic  than 
cyprod  nil  per  se. 

3.  En  locrine  disruption.  Cyprodinil 
does  nc  t  belong  to  a  class  of  chemicals 
known  ar  suspected  of  having  adverse 
effects  ( in  the  endocrine  system. 
Develo  mental  toxicity  studies  in  rats 
and  rab  jits  and  a  reproduction  study  in 
rats  gav  3  no  indication  that  cyprodinil 
might  h  ave  any  effects  on  endocrine 
functioi  1  related  to  development  and 
reprodi  ction.  The  chronic  studies  also 
showec  no  evidence  of  a  long-term 
effect  n  lated  to  the  endocrine  system. 

C.  Aggr  igate  Exposure 

1 .  Dit  tary  exposure.  A  Tier  III  acute 
and  chi  onic  dietary  exposure  evaluation 
was  ma  ie  using  the  Dietary  Exposure 
Evaluat  on  Model  (DEEM'"'^),  version 
7.76  fra  m  Exponent.  Empirically 
derivec  processing  studies  for  apple 
juice  (0  39X),  apple  pomace  (5.22X), 
grape  ji  ice  (0.29X),  dried  prunes 
(2.05X)  and  lychee  fruit  peeling  factor 
(0.0092  >C)  were  used  in  these  _ 
assessn  ents.  The  apple  juice  processing 
factor  V  as  used  as  a  surrogate  for  pear 
juice  ai  d  all  other  processing  factors 
used  DIEMTM  defaults.  All 
consun:  ption  data  for  these  assessments 
were  ta  :en  from  the  United  States 
Departi  lent  of  Agriculture  (USDA) 
Contini  ing  Survey  of  Food  Intake  by 
Individ  ials  (CSFll)  with  the  1994-1996 
consun  ption  database  and  the 


Supplemental  CSFII  children's  survey 
(1998)  consumption  database.  These 
exposure  assessments  included  all 
registered  uses  and  pending  uses  on 
watercress,  bushberries,  caneberries, 
juneberries,  ligonberries,  pistachios, 
salal.  A  notice  of  filing  for  the  pending 
uses  was  published  in  the  Federal 
Register  of  May  1,  2002  (67  FR  21671) 
(FRL-6833-4).  In  addition  to  the 
registered  and  pending  uses,  this  notice 
of  filing  includes  exposure  assessments 
for:  Brassica,  head  and  stem  (Subgroup 
5A),  Brassica,  leafy  greens  (Subgroup 
5B),  turnip,  greens,  carrot,  herbs 
(Subgroup  19A),  lychee,  longan,  and 
Spanish  lime.  Secondary  residues  in 
animal  commodities  were  estimated 
based  on  theoretical  worst-case,  yet 
nutritionally  adequate  animal  diets  and 
transfer  information  from  feeding 
studies. 

i.  Food.  For  the  purposes  of  assessing 
the  potential  dietary  exposure  under'^he 
proposed  tolerances,  Syngenta  Crop 
Protection,  Inc.,  has  estimated  aggregate 
exposure  from  all  crops  for  which 
tolerances  are  established  or  proposed. 
These  assessments  utilized  residue  data 
from  field  trials  where  cyprodinil  was 
applied  at  the  maximum  intended  use 
rate  and  samples  were  harvested  at  the 
minimum  pre-harvest  interval  (PHI)  to 
obtain  maximum  residues.  Percent  of 
crop  treated  values  were  estimated 
based  upon  economic,  pest,  and 
competitive  pressures.  The  values  used 
in  these  assessments  were:  Almonds, 
pome  fruits,  stone  fruits,  and  grapes 
1 00% ;  onions  9% ;  strawberries  42  % ; 
watercress  95%;  berries  13%; 
pistachios,  herbs  80%;  crop  group  5A 
and  5B,  carrots,  turnip,  greens,  lychee, 
longan,  and  Spanish  lime  10%. 

ii.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  EPA  has  not 
conducted  an  acute  dietary  risk 
assessment  since  no  toxicological 
endpoint  of  concern  was  identified 
during  the  review  of  the  available  data. 

iii.  Chronic  exposure.  The  cyprodinil 
Tier  III  chronic  dietary  exposure 
assessment  was  based  upon  residue 
field  trial  results.  For  the  purpose  of 
aggregate  risk  assessment,  the  exposiu-e 
values  were  expressed  in  terms  of 
margin  of  exposure  (MOE)  which  was 
calculated  by  dividing  the  no  observable 
adverse  effect  level  (NOAEL)  by  the 
exposure  for  each  population  subgroup. 
In  addition,  exposure  was  expressed  as 
a  percent  of  the  reference  dose  (RfD). 
Chronic  exposure  to  the  most  exposed 
subpopulation  (children  1  and  2  years 
old)  resulted  in  a  MOE  of  1,203  (7.48% 


Federal  Register /Vol.  68.  No.  218 /Wednesday,  November  12.  2003 /Notices 


of  the  chronic  RfD  of  0.03  milligram/ 
kilogram  body  weight/day  (mg/kg  bwt/ 
day).  Since  the  benchmark  MOE  for  this 
assessment  was  100  and  since  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD,  Syngenta  Crop 
Protection,  hic.,  believes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  dietary  (food)  exposure  to 
residues  arising  from  the  current  and 
proposed  uses  for  cyprodinil. 

iv.  Drinking  water.  The  degradation  of 
cyprodinil  is  microbially  mediated  with 
an  aerobic  soil  metabolism  half-life  of 
less  than  46  days.  Cyprodinil  Koc's  vary 
from  1,550  to  2,030  and  cyprodinil 
exhibits  a  strong  binding  affinity  for 
soil.  Cyprodinil  is  stable  to  hydrolysis 
but  degrades  rapidly  under  photol3^ic 
conditions. 

Estimated  Environmental 
Concentrations  (EECs)  of  cyprodinil  in  ° 
drinking  water  were  determined  by 
EPA.  EPA  Screening  Concentration  in 
Groundwater  (SCI-GROW)  model  was 
used  to  determine  acute  and  chronic 
EECs  in  ground  water  and  the  Agency's 
surface  water  model  Pesticide  Root 
Zone  Model/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS)  was 
used  to  determine  acute  and  chronic 
EECs  in  surface  water.  Based  on  the 
model  outputs,  the  EECs  of  cyprodinil 
are  0.04  part  per  billion  (ppb)  for  acute 
and  chronic  exposure  fo  ground  water 
and  32  ppb  and  6  ppb  for  acute  and 
chronic  exposure,  respectively,  to 
surface  water. 

2.  Non-dietary  exposure.  There  is  a 
potential  residential  post-application 
exposiu-e  to  adults  and  children  entering 
residential  areas  treated  with 
cyprodinil.  Since  the  Agency  did  not 
select  a  short-term  endpoint  for  dermal 
exposure,  only  intermediate  dermal 
exposures  were  considered.  Based  on 
the  residential  use  pattern,  no  long-term 
post-application  residential  exposure  is 
expected. 

3.  Chronic  aggregate  exposure.  Based 
on  the  completeness  and  reliability  of 
the  toxicity  data  supporting  these 
petitions,  Syngenta  Crop  Protection, 
Inc.,  believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  arising 
from  all  current  and  proposed 
cyprodinil  uses,  including  anticipated 
dietary  exposure  from  food,  water,  and 
all  other  types  of  non-occupational 
exposures. 

D.  Cumulative  Effects 

Section  408(b){2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  particular  pesticide's  residues 
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and  "other  substances  that  have  a 
common  mechanism  of  toxicity."  EPA 
does  not  have,  at  this  time,  available 
data  to  determine  whether  cjrprodinil 
has  a  common  mechanism  of  toxicity 
with  other  substances  or  how  to  include 
this  pesticide  in  a  ciunulative  risk 
assessment.  For  the  purposes  of  this 
tolerance  action,  EPA  has  not  assumed 
that  cyprodinil  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

E.  Safety  Determination 

The  chronic  dietary  exposure  analysis 
(food  only)  showed  that  exposure  from 
all  established  and  proposed  cjrprodinil 
uses  would  be  7.48%  of  the  chronic  RfD 
for  the  most  sensitive  subpopulation, 
children  1  and  2  years  old.  EPA  has 
determined  that  reliable  data  support 
using  the  standard  MOE  and  uncertainty 
factor  (100  for  combined  interspecies 
and  intraspecies  variability)  for 
cyprodinil  and  that  an  additional  safety 
factor  of  10  is  not  necessary  to  be 
protective  of  infants  and  children. 

Acute  drinking  water  levels  of 
comparison  (DWLOC)  were  calculated 
based  on  an  acute  population  adjusted 
dose  (PAD)  of  1.5  mg/kg/day.  For  the 
acute  assessment,  the  females  (13-50 
years)  subpopulation  generated  an  acute 
DWLOC  of  approximately  44,600  ppb. 
The  acute  EEC  of  32  ppb  is  considerably 
less  than  44,600  ppb.  For  the  chronic 
assessment,  the  children  1  and  2  years 
old  subpopulation  generated  the  lowest 
chronic  DWLOC  of  approximately  280 
ppb.  Thus,  the  chronic  DWLOC  of  280 
ppb  is  considerably  higher  than  the 
chronic  EEC  of  6  ppb. 

Syngenta  Crop  Protection,  Inc.,  has 
considered  the  potential  aggregate 
exposure  from  food,  water,  and  non- 
occupational exposure  routes,  and 
concluded  that  aggregate  exposure  is  not 
expected  to  exceed  100%  of  the  chronic 
RfD  and  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  the  aggregate 
exposure  to  cyprodinil. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  cyprodinil, 
[FR  Doc.  03-28312  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ACTION:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0355;  FRL-7333-2] 

Issuance  of  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  Dani 
Daniel,  Registration  Division  {7505C), 
Office  of  Pesticide  Programs, 
Envfronmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number:   . 
(703)  305-5409;  e-mail  address: 
daniel.dani@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  .the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  Of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0355.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wwH'.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
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Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
ofihe  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.EUP 

EPA  has  issued  the  following  EUP: 

432-EUP-7.  Issuance.  Bayer 
Environmental  Science,  a  business 
group  of  Bayer  CropScience,  LP,  95 
Chestnut  Ridge  Road  Montvale,  NJ 
07645.  This  EUP  allows  the  use  of 
312.84  pounds  of  the  insecticide 
Imidacloprid  on  825  structures  to 
evaluate  the  control  of  subterranean 
termites,  drywood  termites,  dampwood 
termites,  carpenter  ants,  and  other 
wood-infesting  insects.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arizona,  Arkansas,  California, 
Florida,  Georgia,  Hawaii,  Illinois, 
Indiana,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Mississippi,  Missouri," 
Nebraska,  New  Jersey,  North  Carolina, 
Ohio,  Oklahoma,  Pennsylvania,  South 
Carolina,  Tennessee,  Texas,  and 
Virginia.  The  EUP  is  effective  from 
November  1,  2003  to  December  31, 
2005. 

Authority:  7  U.S.C.  136c. 

Listof  SubjectB 

Environmental  protection. 
Experimental  use  permits. 

Dated:  November  4,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  03-28311  Filed  11-10-03;  8:45  am) 

nUJNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7585-5] 

Proposed  Third  Administrative 
Cashout  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uabllity  Act;  In  Re: 
Beede  Waste  Oil  Superfund  Site, 
Plaistow,  NH 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION^  Notice  of  proposed  third 
admini  trative  settlement  and  request 
for  pub  ic  comment. 


SUMMAf  Y:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Enviroi  mental  Response, 
Compel  isation,  and  Liability  Act,  as 
amend*  d,  42  U.S.C.  9622(i),  notice  is 
hereby  ;iven  of  a  proposed  third 
adminii  trative  settlement  for  recovery  of 
past  ani  1  projected  future  response  costs 
conceri  ing  the  Beede  Waste  Oil 
Superfi  nd  Site  in  Plaistow,  New 
Hamps:  lire  with  the  settling  parties 
listed  ii  1  the  Supplementary  Information 
portion  of  this  notice.  The  U.S. 
Envirot  mental  Protection  Agency — 
Region    (EPA)  is  proposing  to  enter  into 
a  third  ie  minimis  settlement  agreement 
to  addr(  sss  claims  under  the 
Compre  hensive  Environmental 
Respon  ;e.  Compensation,  and  Liability 
Act  of  1 980,  as  amended  ("CERCLA"), 
42  U.S.I  ].  9601  et  seq.  The  Beede  Third 
De  Min  mis  Settlement  Administrative 
Order  on  Consent  ("AOC")  is  modeled 
on  the  s  ame  or  substantially  similar 
terms  a]  id  conditions  as  the  Beede 
Second  De  Minimis  Settlement  of  2002, 
includi:  ig  relismce  on  the  same  cost 
basis.  T  lis  third  settlement  addresses 
the  1 7  J  arties  who  raised,  and 
submitt  3d  the  necessary  documentation 
for,  an  i  ability  to  Pay  ("ATP")  claim  in 
respons  b  to  the  second  settlement,  and 
it  inclui  les  reduced  cashout  amounts  for 
10  of  th  3 17  parties  who  demonstrated 
an  inab  lity  to  pay.  For  each  party  who 
submitt  sd  an  ATP  claim,  EPA  sought  to 
determi  ne  whether  there  was  a  valid 
basis  fo  •  finding  the  PRP  unable  to  pay 
the  full  cashout  amount  without 
sufferin  g  severe  undue  financial 
hardshi  3.  Notice  is  being  published  to 
inform  he  public  of  the  proposed  third 
settlemi  int  and  of  the  opportunity  to 
commei  it.  This  third  settlement, 
embodi  id  in  a  CERCLA  section  122(g) 
Admini  strative  Order  on  Consent 
("AOC  ),  i&designed  to  resolve  each 
settling  party's  liability  at  the  Site  for 
past  wa  rk,  past  response  costs  and 
specifie  d  future  work  and  response 
costs  th  rough  covenants  under  sections 
106  anc  107  of  CERCLA,  42  U.S.C.  9606 
and  96t  7,  as  well  as  to  resolve  each 
such  se  tling  party's  liability  at  the  Site 
for  past  response  costs  and  estimated 
future  r  isponse  costs  by  the  State  of 
New  H{  mpshire,  through  its  Department 
of  Enviionmental  Services.  The 
proposed  AOC  requires  the  settling 
parties  listed  in  the  Supplementary 
Information  section  below  to  pay  an 
aggregate  total  of  approximately 
$45,037j.44.  For  thirty  (30)  days   "= 
foUowii  ig  the  date  of  publication  of  this 
notice,  he  EPA  will  receive  written 


comments  relating  to  this  third 
settlement.  The  EPA  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  EPA's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  EPA  Records 
Center,  1  Congress  Street,  Boston,  MA 
02114-2023  (Telephone  Number:  617- 
918-1440). 

DATES:  Comments  must  be  submitted  on 
or  before  December  12,  2003. 
ADDRESSES:  The  proposed  third 
settlement  is  available  for  public 
inspection  at  the  EPA  Records  Center,  1 
Congress  Street,  Boston,  MA  02114- 
2023.  Please  call  617-918-1440  to 
schedule  an  appointment.  A  copy  of  the 
proposed  third  settlement  may  be 
obtained  from  Kristin  Balzano,  U.S. 
Environmental  Protection  Agency, 
Region  I,  1  Congress  Street,  Suite  1100 
(SES),  Boston,  MA  02114-2023 
(Telephone  Number:  617-918-1772). 
Comments  should  reference  the  Beede 
Waste  Oil  Superfund  Site  in  Plaistow, 
New  Hampshire  and  EPA  Docket  No. 
CERCLA-01-2003-0038  and  should  be 
addressed  to  Kristin  Balzano,  U.S. 
Environmental  Protection  Agency, 
Region  1, 1  Congress  Street,  Suite  1100 
(SES),  Boston,  MA  02114-2023. 
FOR  FURTHER  INFGRMATION  CONTACT: 
Cindy  Lewis,  U.S.  Environmental 
Protection  Agency,  Region  I,  1  Congress 
Street,  Suite  1100  (SES),  Boston,  MA 
02114-2023  (Telephone  Number:  617- 
918-1889). 

SUPPLEMENTARY  INFORMATIGN:  This 
section  conteuns  a  list  of  the  12  settling 
parties.  Each  party  name  is 
accompanied  by  its  4-digit  PRP 
identification  number,  a  party-specific 
identifier  uniquely  associated  with  the 
PRP  to  which  it  refers.  The  following  is 
a  list  of  the  settling  parties  to  the 
proposed  third  settlement:  A.J.  Gagnon 
&  Sons,  Inc.  (PRP  #2195),  Auto  Radiator 
Service,  Inc.  (PRP  #0401),  Cargo 
Transport,  Inc.  (PRP  #1787),  Christie 
Transfer,  Inc.  (PRP  #1924),  City  of 
Quincy  (GRP  #404),  biternal 
Combustion,  Ltd.  (PRP  #2691),  James  R. 
Nicholson,  Individually  (PRP  #3716), 
LBJ  Lie.  (PRP  #3043),  New  England 
Transmission  Co.,  Inc.  (PRP  #3679), 
New  Tern  Harbor  Marina,  Inc.  (PRP 
#3689),  Roberts  Motor  Sales,  Inc.  (PRP 
#4344)  and  Wakefield  Auto  Service,  Inc. 
(PRP  #5235). 

In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C.  9601 
et  seq.,  notice  is  hereby  given  of  a 
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proposed  third  de  minimis  settlement 
agreement  under  section  122(g)  of 
CERCLA  concerning  the  Beede  Waste 
Oil  Superfund  Site  in  Plaistow,  NH.  The 
third  settlement  was  approved  by  EPA 
Region  I,  subject  to  review  by  the  public 
pQrsuant  to  this  notice. 

The  proposed  third  settlement  has 
been  approved  by  the  United  States 
Department  of  Justice  and,  for  the  State 
portion  of  the  settlement,  by  the  State  of 
New  Hampshire.  EPA  will  receive 
written  comments  relating  to  this 
settlement  for  thirty  (30)  days  from  the 
date  of  publication  of  this  Notice. 

Dated:  November  3,  2003. 
Richard  Cavagnero, 

Acting  Director,  Office  of  Site  Remediation 

and  Restoration,  EPA — Region  I. 

(FR  Doc.  03-28309  Filed  11-10-03;  8:45  atn] 

BILLING  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

October  30,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Pub.  L.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
.displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 


Item  No. 


does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  12, 
2003.  If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room 
1-C804,  445  12th  Street,  SW..  DC  20554 
or  via  the  Internet  to  Judith- 
B.Herman®  fee. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  fuditb-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0531. 

Title:  Local  Multipoint  Distribution 
Service  (LMDS). 

Form  No.:N/A. 

Type  ofBeview:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  otlier  for- 
profit. 


Number  of  Respondents:  986. 

Estimated  Time  Per  Response:  .25-20 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  30,423  hours. 

Total  Annual  Cost:  $2,025,000. 

Needs  and  Uses:  The  Commission 
seeks  extension  of  OMB  approval  of  this 
information  collection.  The  information 
requested  in  Parts  1,  2,  21,  and  25  of  the 
Commission's  rules  to  redesignate  the 
27.5-29.5  GHz  band,  to  reallocate  the 
29.5-30.0  GHz  band,  and  to  establish 
rules  and  policies  for  Local  Multipoint 
Distribution  Service  (LMDS)  and  for 
Fixed  Satellite  Ser\'ices,  CC  Docket  No. 
92-297  is  used  by  the  Commission  staff 
in  canying  out  its  duties  to  determine 
the  technical,  legal  and  other 
qualifications  of  applicants  to  operate  a 
station  in  the  LMDS. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-28242  Filed  11-10-03:  8:45  am] 

BILUNG  CODE  6712mi-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting;  Thursday, 
November  13,  2003 

November  6,  2003. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  November  13,  2003,  which  is 
scheduled  to  commence  at  in  Room 
TW-C305,  at  445  12th  Street,  SW., 
Washington,  DC. 


Bureau 


Subject 


Wireline  Competition 


Office  of  Engineering  and  Tecfinology  and 
Intemational. 


Intemational 


Title:  Rural  Health  Care  Support  Mechanism  (WC  Docket  No.  02-60). 

Summary:  The  Commission  will  consider  a  Report  and  Order,  Order  on  Reconsider- 
ation, and  Further  Notice  of  Proposed  Rulemaking  regarding  modifications  to  its 
rules  to  Improve  the  effectiveness  of  the  mral  health  care  support  mechanism, 
which  provides  discounts  to  rural  health  care  providers  to  access  modem  tele- 
communications for  medical  and  health  purposes. 

The  Office  of  Engineering  and  Technology  and  the  Intemational  Bureau  will  report  on 
the  Commission's  Implementation  of  the  results  of  the  2003  Wortd 
Radlocommunlcation  Conference. 

Title:  Procedures  to  Govern  the  Use  of  Satellite  Earth  Stations  on  Board  Vessels  in 
the  5925-6425  MH2/3700-42G0  MHz  Bands  and  14.0-14.5  GHz/11  7-12  2  GHz 
Bands  (IB  Docket  No.  02-10). 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  con- 
cemlng  Earth  stations  on  t)oard  vessels  that  are  used  to  provide  broadband  tele- 
communications services  on  passenger,  government,  cargo,  and  recreational  ves- 
sels. 
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Rem  No. 


Bureau 


Subject 


Office  of  Engineering  and  Technology 


5 .Office  of  Engineering  and  Tecfinology 


Spectrum  Policy  Task  Force 


Wireless       Telecommunications,       inter- 
national, and  Wireline  Competition. 


Titte:  Revision  of  Parts  2  and  15  of  the  Commission's  Rules  to  Permit  Unlicensed  Na- 
tional Information  Infrastructure  (UNI!)  devices  in  the  5  GHz  t>and  (ET  Docket  No. 
03-122;  RM-10371). 

Summary:  The  Commisskjn  will  consider  a  Report  and  Order  to  provide  an  additional 
255  MHz  of  spectrum  for  unlicensed  wireless  devk»s  operating  in  the  5  GHz  re- 
gion of  the  spectrum. 

Title:  Establishment  of  an  Interference  Temperature  Metric  to  Quantify  and  Manage 
Interference  to  Expand  Available  Unlicensed  Operation  in  Certain  Fixed,  Mobile 
and  Satellite  Frequency  Bands. 

Summary:  The  Commission  will  consider  a  Notice  of  Inquiry  and  Notice  of  Proposed 
Rulemaking  concerning  the  development  and  use  of  the  interference  temperature 
metric  and  for  managing  the  transition  from  the  current  transmitter-based  approach 
for  interference  management  to  the  new  interference  temperature  paradigm.  The 
Commission  will  address  interference  temperature  limits  and  procedures  for  as- 
sessing the  interference  for  expanded  unlicensed  operation. 

The  Spectrum  Policy  Task  Force  will  report  on  accomplishments  and  status  of  the  im- 
•plementation  of  recommendations  in  the  Task  Force  Report  one  year  after  its  re- 
lease and  will  highlight  ongoing  and  future  spectrum  policy  reform  initiatives. 

Title:  Revision  of  the  Commission's  Rules  to  Ensure  Compatibility  with  Enhanced  91 1 
Emergency  Calling  Systems  (CC  Docket  No.  94-102);  and  Amendment  of  Parts  2 
and- 25  to  implement  the  Global  Mobile  Personal  Communications  by  Satellite 
(GMPCS)  Memorandum  of  Understanding  and  Arrangements;  Petition  of  the  Na- 
tional Telecommunications  and  Information  Administration  to  Amend  Part  25  of  the 
Commission's  Rules  to  Establish  Emissions  Limits  for  Mobile  and  Portable  Earth 
Stations  Operating  in  the  1610-1660.5  MHz  Band^lB  Docket  No.  99-67). 

Summary:  The  Commission  will  consider  a  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking  conceming  the  scope  of  its  enhanced  91 1  rules. 


Additional  information  conceming 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  David  Fiske,  Office 
of  Media  Relations.  (202)  418-0500: " 
TTY  1-888-835-5322. 

Audio/Video  coverage  of  the  meeting  - 
will  be  broadcast  live  over  the  Internet 
from  the  FCC's  Audio/Video  Events 
Web  page  at  http://www.fcc.gov/ 
realaudio. 

For  a  fee  this  meeting  can  be  viewed 
live  over  George  Mason  University's 
Capitol  Connection.  The  Capitol 
Connection  also  will  carry  the  meeting 
live  via  the  Internet.  To  purchase  these 
services  call  (703)  993-3100  or  go  to 
h  ttp://www.  capitolconnection  .gm  u.edu. 
Audio  and  video  tapes  of  this  meeting 
can  be  purchased  from  CACI 
Productions,  341  Victory  Drive, 
Herndon,  VA  20170,  (703)  834-1470, 
Ext.  19;  Fax  (703)  834-0111. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Quale.x 
International  (202)  863-2893:  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aoI.com. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-28455  Filed  11-7-03;  3:08  pm] 

BIUING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 
Sunshli^e  Act:  Notice  of  Meeting 

AGENCY  Holding  the  meeting:  Federal 
Maritimje  Commission. 

TIME  ANI^  DATE:  10  a.m.,  November  19, 
2003. 


PLACE 

First 
DC. 


J  00  North  Capitol  Street,  NW., 
Fl(jor  Hearing  Room,  Washington, 


STATUS: 


Open. 


MATTER*  TO  BE  CONSIDERED:  1.  Docket 
No.  99-  [3— The  Content  of  Ocean 
Commo  1  Carrier  and  Marine  Terminal 
Operate  r  Agreements  Subject  to  the 
Shippin  g  Act  of  1984;  Proposed 
Revisioi  is  to  the  Commission's 
Regulat  ons  Regarding  the  Filing  of 
Agreemmt  Minutes,  46  CFR  535; 
Propose  d  Modifications  to  the 
Informa  lion  Form  and  Monitoring 
Report ;  Regulations.  46  CFR  parts  501 
and  535;  Proposed  Rulemaking 
Regardi  ig  Transshipment  Agreements 
Under  t  le  Shipping  Act  of  1984. 

FOR  FUfln-HER  INFORMATION  CONTACT: 

Bryant   ,.  VanBrakle.  Secretary,  (202) 
523-57:  :5. 

Bryant  L  VanBrakle 

Secretar 
(FR  Doc. 

BILUNG 


O  >DE 


03-28433  Filed  11-7-03;  8:45  am] 

6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  26,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Norma  Smith  Revocable  Living 
Trust,  and  Norma  Lee  Smith,  as  trustee. 
Poplar  Bluff,  Missouri;  and  Joseph 
Thomas  McLane,  Poplar  Bluff,  Missouuri; 
Jana  Lee  Poteet,  Poplar  Bluff,  Missouri; 
and  Jerri  Ann  Williams,  Roswell, 
Georgia;  to  acquire  additional  voting 
shares  of  Poplar  Bluff  Banc  Company, 
Poplar  Bluff,  Missouri,  and  thereby 
indirectly  acquire  additional  voting 
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shares  of  First  Midwest  Bank  of  Poplar 
Bluff.  Poplar  Bluff.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-28343  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  odierwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5. 
2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker.  Community  Affairs 
Officer)  600  Atlantic  Avenue.  Boston, 
Massachusetts  02106-2204: 

1.  New  Alliance  Bancshares,  Inc., 
New  Haven,  Connecticut;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  New 
Haven  Savings  Bank,  New  Haven, 
Connecticut,  and  Connecticut 
Bankshares,  Inc.,  Manchester, 
Connecticut;  Alliance  Bancorp  of  New 


England.  Inc.,  Vemon.  Connecticut; 
Tolland  Bank,  Vemon,  Connecticut;  and 
The  Savings  Bank  of  Manchester, 
Manchester,  Connecticut. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  CBS  Financial  Corporation, 
Smyrna,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  control 
of  Community  Bank  of  the  South, 
Smyrna,  Georgia. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1 .  State  Bank  of  Cokato  ESOP II, 
Cokato,  Minnesota;  to  acquire  additional 
shares,  for  a  total  of  100  percent  of  the 
voting  shares  of  Cokato  Bancshares,  Inc., 
Cokato,  Miimesota,  and  thereby 
indirectly  acquire  State  Bank  of  Cokato, 
Cokato,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-28342  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  6210-01-^ 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Govemmentwide  Policy; 
Cancellation  of  an  Optional  Form  by 
the  Department  of  State 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  State  is 
cancelling  the  following  Optional  Form 
because  of  low  demand  in  the  Federal 
Supply  Service:  OF  144,  Temporary 
Duty  (TDY)  Official  Travel 
Authorization. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  Cunnigham,  Department  of 
State,  202.312-9605. 

DATES:  Effective  November  12,  2003. 

Dated:  November  3,  2003. 
Barbara  M.  Williams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Services 
Administration. 

[FR  Doc.  03-28288  Filed  11-10-03;  8:45  am] 
BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Upcoming  Public 
Consultation 

AGENCY:  Administration  for  Children 

and  Families,  Department  of  Health  and 

Human  Services. 

ACTION:  Notice  of  upcoming  public 

consultation. 


SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  in 
conjunction  with  the  National  Congress 
of  American  Indians  (NCAI),  will  be 
holding  a  one-day  Consultation  Session 
on  December  2.  2003  at  the  Sheraton 
Wild  Horse  Pass  Resort  in  Phoenix, 
Arizona. 

DATES:  December  2,  2003. 

Consultation  Submission  Information: 
Those  interested  in  submitting 
Consultation  Session  topics  for  the 
agenda  or  participating  in  the  tribal 
planning  committee  to  assist  in  the 
development  of  the  Consultation 
Session  agenda  should  contact  NCAI 
Fellow  Christina  Morrow  at  (202)  466- 
7767  or  cmorrow@ncai.org. 

If  you  are  proposing  a  topic  to  be       • 
addressed  in  the  Consultation  Session, 
please  be  sure  to  include  a  brief 
description  of  the  topic  and  the  name 
and  contact  information  of  the  suggested 
presenter. 

SUPPLEMENTARY  INFORMATKNI:  ACF 

would  like  to  invite  Tribal  leaders  to 
participate  in  a  formal  Consultation 
Session,  facilitated  by  NCAI.  The 
Consultation  Session  wrill  take  place  on 
Tuesday,  December  2,  2003.  from  9  a.m. 
to  5  p.m.,  the  day  before  the  ACF 
National  Native  American  Conference. 
ACF  senior  leadership  will  be  present 
for  the  Consultation  Session. 

The  intent  of  this  Consultation 
Session  is  for  ACF  officials  to  hear 
firsthand  from  tribal  leaders,  as  well  as 
representatives  from  tribal  organizations 
and  community-based  non-profits, 
about  the  implementation  of  ACF 
programs  in  native  communities.  Of 
particular  interest  are  the  challenges 
that  tribes  and  tribal  organizations  face 
in  accessing  ACF  program  funding  and 
using  programmatic  funding  to  support 
social  and  economic  development 
activities  in  Native  American 
communities.  ACF  offices  such  as  the 
Administration  for  Native  Americans, 
the  Office  of  Child  Support 
Enforcement,  the  Office  of  Community 
Services,  the  Office  of  Family 
Assistance,  the  Child  Care  Bureau,  the 
Children's  Bureau,  the  Head  Start 
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Bureau,  and  the  Family  and  Youth 
Services  Bureau  will  be  represented. 

Because  of  the  limited  time  for  this 
day-long  Consultation  Session,  ACF  has 
partnered  with  the  NCAI  to  plan  and 
facilitate  the  session.  NCAI  will  be 
responsible  for  coordinating  the 
stakeholders  who  wish  to  participate  in 
the  Consultation  Session.  NCAI  will 
work  with_a  tribal  planning  committee 
to  develop  a  structured  agenda, 
identifying  key  issues  to  be  raised  and 
spokespersons  to  present  testimony  on 
the  issues. 

For  further  information  for  the  ACF 
National  Native  American  Conference 
contact:  Stacia  Henderson  at  703-821- 
2226  x232  at  Native  American 
Management  Services.  Inc.  (NAMS)  or 
toll-free  866-313-2955  or  on-line  at: 
http://www.acfconference@namsinc.org. 

Dated:  November  5,  2003. 

Quanah  Crossland  Stamps, 

Commissioner.  A  dministration  for  Native 
Americjms. 

[FR  Doc.  03-28336  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0481  ] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Food  Additive 
Petitions 

agency:  Food  £ind  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 


notice. '  his  notice  solicits  comments  on 
food  ad(  itive  petitions. 
DATES:  S  ubmit  written  or  electronic 
commei  ts  on  the  collection  of 
informa  ion  by  Januar>'  12,  2004. 
ADDRESS  ES:  Submit  electronic 
commer  ts  on  the  collection  of 
informa'  ion  to:  http://www.fda.gov/ 
docketsi  ecomments.  Submit  written 
commet  ts  on  the  collection  of 
informa  ion  to  the  Division  of  Dockets 
Manage]  nent  (HFA-305),  Food  and  Drug 
Admini!  tration,  5630  Fishers  Lane,  rm. 
1061,  Re  ckville.  MD  20852.  All 
commej  ts  should  be  identified  with  the 
docket  n  umber  found  in  brackets  in  the 
heading  of  this  document. 
TOR  FUrI HER  INFORMATION  CONTACT: 
Denver  f  resley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Admini!  tration,  5600  Fishers  Lane, 
Rockvilh,  MD  20857,  301-827-1472. 
SUPPLEM  ENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  o  Management  and  Budget 
(OMB)  f  )r  each  collection  of 
informal  ion  they  conduct  or  sponsor. 
"Collect  on  of  information"  is  defined 
in  44  U.:  ;.C.  3502(3)  and  5  CFR 
1320. 3(c )  and  includes  agency  requests 
or  requii  ements  that  members  of  the 
public  si  ibmit  reports,  keep  records,  or 
provide  information  to  a  third  party.   ~ 
Section  fi506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3  )06(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Fedt  ral  Register  concerning  each 
proposei  1  collection  of  information, 
includin  g  each  proposed  [extension/ 
reinstate  ment]  of  an  existing  collection 
of  inforr  lation,  before  submitting  the 
collectic  n  to  OMB  for  approval.  To 
comply  vith  this  requirement,  FDA  is 
publish!  ng  notice  of  the  proposed 
collectic  n  of  information  set  forth  in 
this  doc  iment. 

With  1  espect  to  the  following 
collectic  n  of  information,  FDA  invites 
commer  ts  on  these  topics:  (1)  Whether 
the  proposed  collection  of  informatiori 
is  necesi  lary  for  the  proper  performance 
of  FDA'!  functions,  including  whether 
the  infoi  mation  will  have  practical 
utility;  ( I)  the  accuracy  of  FDA's 


21  CFR  Section 


571.1(c)  moderate  cat- 
egofy 


571.1(c)  complex  cat- 
egory 

571.6 


Number  ot  Respondents 


estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Food  Additive  Petitions— 21  CFR  Part 
571 

Section  409(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348(a))  provides  that  a  food 
additive  shall  be  deemed  to  be  unsafe 
unless  its  use  is  permitted  by  a 
regulation  tliat  prescribes  the 
condition(s)  under  which  it  may  safely 
be  used,  or  imless  it  is  exempted  by 
regulation  for  investigational  use. 
Section  409(b)  of  the  act  specifies  the 
information  that  must  be  submitted  by 
a  petition  in  order  to  establish  the  safety 
of  a  food  additive  and  to  secure  the 
issuance  of  a  regulation  permitting  its 
use. 

To  implement  the  provision  of  section 
409  of  the  act,  procediu-al  regulations 
have  been  issued  under  part  571  (21 
CFR  part  571).  These  procedural 
regulations  are  designed  to  specify  more 
thoroughly  the  information  that  must  be 
submitted  to  meet  the  requirement  set 
down  in  broader  terms  by  the  law.  The 
regulations  add  no  substantive 
requirements  to  those  indicated  in  the 
law,  but  attempt  to  explain  the 
requirements  and  provide  a  standard 
format  for  submission  to  speed  the 
processing  of  the  petition.  Labeling 
requirements  for  food  additives 
intended  for  animal  consumption  are 
also  set  forth  in  various  regulations 
contained  in  21  CFR  parts  572,  573,  and 
580.  The  labeling  regulations  are 
considered  by  FDA  to  be  cross 
referenced  to  §  571.1,  which  is  the 
subject  of  this  same  OMB  clearance  for 
food  additive  petitions. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1— Est  mated  Annual  Reporting  Burden^ 


Aniual  Frequency 
jr  Response 


per 


Total  Annual 
Responses 


Hours  per  Response 


1,800 


6,000 


1,300 


Total  Hours 


1,800 


6,000 


5,200 
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Table  i— Estimated  Annual  Reporting  Burden^— Continued 


21  CFR  Section 


TOTAL 


Number  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per  Response 


Total  Hours 


9,100 


13.000 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


Dated:  November  4,  2003. 
Jefifrey  Shuren. 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-28252  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Obstetrician-Gynecologists' 
Knowledge  and  Practice  Patterns  With 
Regard  to  Hormone  Therapy 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart,  Lung  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection:  Title: 
Obstetrician-Gynecologists '  Knowledge 
and  Practice  Patterns  with  Regard  to 
Hormone  Therapy.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  study 
will  evaluate  and  track  the  effect  of 
results  from  the  Federally-funded 
Women's  Health  Initiative  (WHI)  trials 
of  estrogen  plus  progestin  and  estrogen 
alone,  and  of  updated  guidelines 
provided  by  Federal  agencies  and 
professional  bodies,  on  the  knowledge, 
attitudes  and  prescription  behavior  of 
members  of  the  American  College  of 
Obstetricians  and  Gynecologists  (AGOG) 
in  regard  to  the  use  of  postmenopausal 
hormone  therapy.  The  publication  of  the 
WHI  trial  findings  for  estrogen  plus 
progestin  in  2002  generated  massive 
media  coverage  and  revisions  to  the 
guidelines  for  the  use  of  hormones.^ 
including  revisions  of  the  package  insert 
by  the  Food  and  Drug  Administration. 
The  revised  view  of  the  value  of 
hormone  therapy  to  prevent  chronic 
diseases  has  had  a  major  impact  on 
obstetrician-gynecologists,  who  are 
among  the  principal  health  care 
providers  for  women  and  who  now 
account  for  the  majority  of  prescriptions 


for  postmenopausal  hormones.  The 
investigators  propose  to  survey  fellows 
of  AGOG  over  a  four  and  a  half  year 
period.  Objectives  of  the  study  are  to 
evaluate  the  extent  to  which  the  WHI 
findings  for  estrogen  plus  progestin 
have  been  accepted  by  AGOG  members, 
and  what  the  effect  has  been  on  their 
prescription  patterns.  The  initial  two 
surveys  will  also  form  a  baseline  for  two 
further  surveys  subsequent  to  the 
anticipated  publication  of  the  WHI 
estrogen-only  trial  results  in  2005.  The 
findings  will  provide  valuable 
information  concerning  AGOG 
members'  knowledge  of  current  and  past 
research  findings  regarding  hormone 
therapy,  their  awareness  of  AGOG  and 
Federal  guidelines  for  the  use  of 
hormone  therapy,  their  own  current 
practice  and  changes  from  past  practice, 
their  concerns  and  informational  and 
educational  needs.  The  proposed 
surveys,  performed  over  a  period,  will 
allow  the  investigators  to  track  changes 
in  knowledge,  attitudes,  and  practice 
over  a  period  of  evolving  knowledge 
among  a  representative  sample  of 
obstetrician-gynecologists.  The  finding 
will  assist  the  Government  and 
professional  bodies  in  evaluating  the 
degree  of  translation  of  research 
findings  into  practice,  and  with 
developing  educational  materials  for 
physicians  to  assist  with  translation. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit.  Type  of  Respondents:  Physicians. 
The  annual  reporting  burden  is  as 
follows:  Estimated  Number  of 
Respondents:  1825:  Estimated  Number 
of  Responses  per  Respondent:  1 ; 
Average  Burden  Hours  Per  Response: 
25,  and  Estimated  Total  Annual  Burden 
Hours  Requested:  456,  The  annualized 
costs  to  respondents  is  estimated  at: 
$34,200.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
infonnation  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 


estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Jacques  E. 
Rossouw,  Project  Officer.  Womfen's 
Health  Initiative.  NHLBI,  NIH, 
Rockledge  1  Building.  Suite  300,  6705 
Rocklege  Drive,  Bethesda,  MD  20892,  or 
call  (301)  435-6669  (not  a  toll-free 
number)  or  E-mail  you  request, 
including  your  address  to: 
rossouwj@nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  October  28,  2003. 
Jacques  Rossouw. 

NHLBI.  National  Institutes  of  Health. 
IFRDoc.  03-28281  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NHLBI. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
52b(c)(6),  Title  5  U.S.C..  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  National 
Heart.  Lung,  and  Blood  Institute, 
including  consideration  of  personnel 


64112 


Federal  Register /Vol.  68,  rfo.  218 /Wednesday,  November  12,  2003 /Notices 


qualifications  and  perfonnance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NHLBI. 

Dote:  December  11-12,  2003. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue.  Embassjt  Room,  Bethesda,  MD 
20814. 

Contact  Person:  Elizabeth  G.  Nabel,  MD, 
Scientific  Director  for  Clinical  Research, 
National  Heart.  Lung,  and  Blood  Institute. 
Division  of  Intramural  Research,  Building  10, 
Room  8C103,  MSC  1754,  Bethesda.  MD 
20892,  (301)  49&-1518. 

Information  is  also  available  on  the 
Institute's/Center's  Home  Page:  http:7/ 
www.nhlbi.nih.gov/meetings/index.htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  4,  2003. 
La  Verne  Y.  Stringfield,  ' 

Director,  Off  ice  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-28279  Filed  11-10-03;  8:45  am] 

BIUING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C. Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Sleep 
Disorders  Research  Advisory  Board. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable^ccommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board. 

Date:  December  9.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  discuss  sleep  reserach  and 
education  priorities  and  programs. 


2089  2 


'Jational  Institutes  of  Health, 
:  luilding,  45  Center  Drive,  Bethesda, 


V  Carl  E.  Hunt,  MD,  Director, 
Center  of  Sleep  Disorders  Research, 
Heart,  Lung,  and  Blood  Institute, 
Institutes  of  Health,  6701  Rockledge 
10138,  Bethesda,  MD  20892, 


Institute 
www.n 
where  an 


hi  )i 


Place: 
Natcher 
MD 

Conta(it 
National 
National 
National 
Drive,  Rtiom 
(301)435-0199 

Inform  lUon  is  also  available  on  the 
i/Center's  Home  Page:  http// 

nih.gov/meetings/index.htm, 
agenda  and  any  additional 
informati  an  for  the  meeting  will  be  posted 
when  av8  ilable. 

(Catalogu  B  of  Federal  Domestic  Assistance 
Program  sJos.  93.233,  National  Center  for 
Sleep  Dis  Drders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Reso  irces  Research,  National  Institutes 
of  Health  HHS) 

Novem  )er  4,  2003. 
LaVerae  f.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committt  e  Policy. 
[FR  Doc.  )3-28280  Filed  11-10-03;  8:45  am] 

BILUNG  CO  DE  4140-01-M 


DEPART  MENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hearth  . 


Nationa 


Musculc  skeletal  and  Skin  Diseases; 
Notice  a '  Closed  Meeting 

Pursui  nt  to  section  10(d)  of  the 
i  advisory  Committee  Act,  as 
(5  U.S.C.  appendix  2),  notice 
given  of  the  following 


Federal 
amende< 
is  hereb) 
meeting 

The 
public 
provisioifis 
552b(c)( 
as  amended 
thed 


m  Jeting 
i: 


Name 
Arthritis 
Diseases 
Training 

Date 

Time:  2 

Agen 
applicatic^s 

Place 
NIAMS 
Democrack' 


Institute  of  Arthritis  and 


will  be  closed  to  the 
accordance  with  the 
set  forth  in  sections 
and  552b{c)(6),  title  5  U.S.C. 
The  grant  applications  and 
iscilssions  could  disclose 
confiden  tial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  pers  anal  information  concerning 
individu  lis  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  c(  institute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


'  c  f  Committee:  National  Institute  of 
i  nd  Musculoskeletal  and  Skin 
i  pecial  Emphasis  Panel,  Clinical 
Crants  Review  (K23  &  K24). 
November  11,  2003. 
p.m.  to  4:30  p.m. 
To  review  and  evaluate  grant 


Cnel 


•  I^ational  Institutes  of  Health  at 
I  Democracy  Plaza,  6701 
Boulevard,  Bethesda,  mD  20892 
(Telephode  Conference  Call). 

Contact  Person:  Glen  H.  Nuckolls,  Ph.D.r 
Scientific  Review  Administrator,  National 
Institutes  dI  Health,  National  Institute  of 


Arthritis,  Musculoskeletal,  and  Skin 
Diseases,  6701  Democracy  Boulevard,  BIdg. 
1,  Ste  800,  Bethesda,  MD  20892,  301-594- 
4974,  nuckollg@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated;  November  5,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28301  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  v/ill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special'Emphasis  Panel;  Review  of 
Research  Program  Project  Grants. 

Date:  November  19,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Teresa  Nesbitt,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  National  Institutes  of  Health, 
6701  Democracy  Blvd.,  Suite  800,  Bethesda. 
MD  20892,  (301)  594-4958. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 
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Dated:  November  5,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-28302  Filed  11-10-03;  8:45  am) 

BILUNG  CODE  414O-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  folio  wring    m 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  ' 

552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated, with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  SCORE  and  RISE. 

Date:  December  4,  2003 

Time;  8:30  a.m.  to  2  p.m. 

Agenda:  To  Review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Rebecca  H.  Johnson,  Ph.D., 
Office  of  Scientific  Review,  National  Institute 
of  General  Medical  Sciences.  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN18,  Bethesda.  MD  20892,  301-594-2771, 
johnsonrh@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  ChemisUy 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Career;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  November  5,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-28303  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  December  3-4,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  Protocol  review.  Data 
Management,  a  review  and  discussion  of  the 
final  RAC  Informed  Consent  Working  Group 
Guidance,  and  a  presentation  by  Dr.  Shawn 
Burgess,  Head  of  the  Developmental 
Genomics  Section,  Genome  Technology 
Branch,  NHGRI,  NIH  on  "Integration  Sites  of 
Retroviral  Vectors  in  the  Human  Genome." 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Stephen  M.  Rose,  Ph.D., 
Executive  Secretary,  Office  of  Biotechnology 
Activities,  National  Institutes  of  Health,  6705 
RockJedge  Drive,  Room  750,  Bethesda,  MD 
20892,  301-496-9838,  sr8@nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  Home  Page: 
wvirw4.od.nih.gov/oba/.  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Prograpi 
Announcements"  (45  FR  39592.  June  11, 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  ever>-  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 


Training  Award;  93.22,  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
Generally;  93.39,  Academic  Research 
Enhancement  Award;  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Program;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
disadvantaged  Backgrounds.  National 
Institutes  of  Health,  HHS) 

Dated:  November  5,  2003. 

LaVeme  Y.  Stringfield.  , 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28304  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND  . 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
November  5,  2003.  8:30  a.m.  to 
November  6,  2003. 10  a.m.,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  7400  Wisconsin  Avenue. 
Bethesda,  MD  20814  which  was 
published  in  the  Federal  Register  on 
October  31,  2003,  68  FR  62092-62094. 

The  meeting  will  be  one  day  only 
November  5,  2003,  from  8:30  a.m.  to  6 
p.m.  The  location  remains  the  same. 
The  meeting  is  closed  to  the  public. 

Dated:  November  4,  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-28277  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  4140-01-4N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
November  5,  2003.  8  a.m.  to  November 
6,  2003,  5  p.m.,  Governor's  House  Hotel. 
1615  Rhode  Island  Avenue,  NW., 
Washington.  DC  20036.  which  was 
published  in  the  Federal  Register  on 
October  31,  2003,  68  FR  62092-62094. 

The  meeting  will  be  held  at  the  St. 
Gregory  Hotel,  2033  M  Street,  NW.. 
Washington,  DC  20036.  The  meeting 
dates  and  time  remain  the  same.  The 
meeting  is  closed  to  the  public. 
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Dated:  November  4,  2003. 
LaVferne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-28278  Filed  11-10-03;  8:45  am) 

BHJJNO  CODE  4140-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Unltsd  States  v.  General  Electric 
Company  k  Instrumentarium  OYJ 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(bHh),  that  a  proposed 
Final  Judgment,  Hold  Separate 
Stipulation  and  Order,  and  Competitive 
Impact  Statement  have  been  filed  with 
the  United  States  District  Court  for  that 
District  of  Columbia  in  United  States  v. 
General  Electric  Co.,  Civil  Action  No. 
03CV01923.  On  September  16,  2003,  the 
United  States  filed  a  Complaint  alleging 
that  the  proposed  acquisition  of 
Instrumentarium  OYJ 
("Instrumentarium")  by  General  Electric 
Company  ("GE")  is  in  violation  of 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  The  proposed  Final  Judgment',  filed 
at  the  same  time  as  the  Complaint, 
requires  the  defendants  to  fully  divest 
Instrumentarium's  Spacelabs  business, 
which  is  its  primary  manufacturing, 
distribution,  research  and  development 
and  sales  operation  for  critical  care 
monitors;  and  Instrumentarium's  Ziehm 
business,  which  comprises 
Instrumentariimi's  C-arm  business. 
Copies  of  the  Complaint,  proposed  Final 
Judgment,  and  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  Department  of  Justice  in 
Washington,  DC,  Room  200,  325 
Seventh  Street,  NW.,  on  the  Internet  at 
http://www.usdoj.gov/atr,  and  at  the 
Office  of  the  Clerk  of  the  Untied  States 
District  Court  for  the  District  of 
Columbia,  333  Constitution  Avenue, 
NW.,  Washington,  DC  20001. 

Public  comment  is  invited  within  6o 
days  of  the  date  of  this  notice.  Such 
conunents,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  James  R.  Wade, 
Chief,  Litigation  III  Section,  Antitrust 
Division,  Department  of  Justice,  325 
Seventh  Street,  NW.,  Suite  300, 


Washin  ^on,  DC  20530  {telephone:  (202) 
616-59;  5). 

J.  Robert  Kramer  n, 

Director  )f  Operations,  Antitrust  Division. 

Final  Ju  dgment         , 

Wher\  ms,  plaintiff.  United  States  of 
Americ  ,  filed  its  Complaint  on 
Septem  ler  16,  2003,  plaintiff  and 
defendants,  General  Electric  Company 
("GE")  and  Instrumentarium  OYJ 
("Instru  mentarium"),  by  their  respective 
'attornejs,  have  consented  to  the  entry  of 
this  Fin  il  Judgment  without  trial  or 
adjudio  tion  of  any  issue  of  fact  or  law, 
and  wit  lout  this  Final  Judgment 
constitu  ting  any  evidence  against  or 
admissii  )n  by  any  party  regarding  any 
issue  of  fact  or  law; 

And  V  'hereas,  defendants  agree  to  be 
bound  hy  the  provisions  of  this  Final 
Judgmei  it  pending  its  approval  by  the 
Court; 

And  V  'hereas,  the  essence  of  this  Final 
Judgmei  it  is  the  prompt  and  certain 
divestiti  ire  of  certain  rights  or  assets  by 
the  defe  idants  to  assure  that 
competi  ion  is  not  substantially 
lessenec ; 

And  V  'hereas,  plaintiff  requires 
defenda  its  to  make  certain  divestitures 
for  the  p  urpose  of  remedying  the  loss  of 
competi  ion  alleged  in  the  Complaint; 

And  V  hereas,  defendants  have 
represer  ted  to  the  United  States  that  the 
divestiti  res  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claim  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  j  ny  of  the  divestiture  provisions 
contains  d  below; 

Now  t  lerefore,  before  any  testimony 
is  taken,  without  trial  or  adjudication  of 
aay  issu  3  of  fact  or  law,  and  upon 
consent  Df  the  parties,  it  is  ordered, 
adjudge  i,  and  decreed: 

I.  Jurisd  ction 

This  C  ourt  has  jurisdiction  over  the 
subject  I  latter  of  £md  each  of  the  parties 
of  this  ai  ition.  The  Complaint  states  a 
claim  u{  on  which  relief  may  be  granted 
against  aefendants  under  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
§18. 

n.  Defin  tions 

As  us<  d  in  this  Final  Judgment: 

A.  "G  !"  means  defendant  General 
Electric  [Company,  a  New  York 
corporat  on  with  its  headquarters  in 
Fairfielc ,  Cormecticut,  its  successors 
and  assi  ;ns,  and  its  subsidiaries, 
division  \,  groups,  affiliates, 
partners  lips,  and  joint  ventures,  and 
their  directors,  officers,  managers, 
agents,  abd  employees. 

B.  "Ini  itnmientarium"  means 
defendai  it  Instrumentarium  OYJ,  a 


public  limited-liabilityTompany 
existing  under  the  laws  of  Finland,  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

C.  "Patient  monitors"  means 
multiparameter  medical  devices  that 
provide  continuous,  real-time 
evaluations  of  patient  vital  signs. 

D.  "C-arms"  means  full-size,  mobile 
fiuorscopic  x-ray  machines  that  are  used 
to  provide  continuous,  real-time 
viewing  of  patients  during  various 
medical  procedures. 

E.  "Spacelabs"  means  the  Spacelabs 
business  as  described  in  schedule  1 , 
including  Annexes  1-4,  of  the 
Commitments  that  GE  has  entered  into 
with  fte  European  Commission 
regarding  divestiture  of  Spacelabs, 
approved  on  September  2,  2003,  and 
attached  as  Exhibit  1  (motion  pending  to 
file  imder  seal).  A  non-confidential 
version  of  Schedule  1  is  attached  as 
Exhibit  2.  Provided,  hoWever,  that  the 
Acquirer  of  Spacelabs  shall  grant  GE  a 
license  to  technology  embodied  in  the 
Instrumentarium  Medical  Connector, 
the  terms  and  diu'ation  of  such  license 
to  be  negotiated  between  GE  and  the 
Acquirer,  limited  to  the  field  of  use  of 
nine-pin  connectors  for  patient 
monitoring  equipment,  including,  but 
not  limited  to,  any  patent  issuing  on  the 
patent  application  currently  entitled 
^'Latching  Medical  Patient  Parameter 
Safety  Connector  and  Method" 
submitted  in  the  name  of  Datex- 
Ohmeda,  Inc.,  to  the  U.S.  Patent  and 
Trademark  Office  on  August  19,  2003, 
and  any  continuations,  continuations  in 
part,  or  reissue  applications  based  on 
such  application. 

F.  "Ziehm"  means  Instnunentarium's 
C-arm  business  and  its  line  of  C-arm 
products,  currently  conducted  through 
Instnnnentarium  Imaging  Ziehm,  Inc. 
and  Instnmientariimi  Imaging  Ziehm 
GmbH,  and  including,  but  not  limited 
to,  the  facility  located  at  4181  Latham 
Street,  Riverside,  California  92501  and 
the  facility  located  at  Isarstrasse  40, 
d-90451  Nuremberg,  Germany,  and  also 
including: 

1.  All  tangible  assets  that  comprise 
Instrumentarium's  C-arm  business, 
including  research  and  development 
activities;  all  manufacturing  equipment, 
tooling  and  fixed  assets,  personal 
property,  inventory,  office  furniture, 
materials,  supplies  and  other  tangible 
property,  and  all  assets  used  in 
connection  with  the  Ziehm  business;  all 
licenses  permits,  and  authorizations 
issued  by  any  governmental 
organization  relating  to  the  Ziehm 
business:  all  contracts,  teaming 
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arrangements,  agreements,  leases, 
commitments,  certifications,  and 
undertakings  relating  to  the  Ziehm 
business,  including  supply  and 
distribution  agreements;  all  customer 
lists,  contracts,  accounts,  and  credit 
records;  all  repair  and  performance 
records  and  all  other  records  relating  to 
the  Zi^hm  business.  Provided,  however, 
that  the  Ziehm  C-arm  assets  to  be 
divested  shall  not  include 
Instrumentarium  facilities  that  are 
primarily  used  in  connection  with  the 
Instrumentarium  activities  other  tha* 
the  C-arm  business,  which  consist  of 
Instrumentarium  facilities  where:  (1) 
Administrative  functions  are  performed; 
(2)  Instrumentarium's  3D-imaging 
research  and  development  project 
("Instrumentarium's  3D  Project")  is 
conducted;  and  {3}  sales  and 
distribution  activities  are  managed. 

2.  All  intangible  assets  used  in  the 
development,  production,  servicing,  and 
sale  of  Intrumentarium's  C-arm 
products,  including,  but  not  limited  to, 
all  patents,  licenses  and  sublicenses, 
intellectual  property,  copyrights, 
trademarks,  trade  names,  service  marks, 
service  names  (except  to  the  extent  such 
trademarks,  trade  names,  service  marks, 
or  service  names  contain  the  trademark 
or  names  of  Instrumentarium, 
Instrumentarium  Imaging,  or  any 
variation  thereof),  techniceil 
information,  computer  software  and 
related  documentation,  know-how, 
trade  secrets,  drawings,  blueprints, 
designs,  design  protocols,  specifications 
for  materials,  specifications  for  parts 
and  devices,  safety  procedures  for  the 
handling  of  materials  and  substances, 
all  research  data  concerning  historic  and 
current  research  and  development 
related  to  the  Ziehm  business,  quality 
assurance  and  control  procedures, 
design  tools  and  simulation  capability, 
all  manuals  and  technical  information 
defendants  provide  to  their  own 
employees,  customers,  suppliers,  agents, 
or  licensees,  and  all  research  data 
concerning  historic  and  current  research 
and  development  efforts  relating  to  the 
Ziehm  business,  including  but  not 
limited  to  designs  of  experiments,  and 
the  results  of  successful  and 
unsuccessful  designs  and  experiments. 
Provided,  however,  that 
Instrumentarium's  3D  Project  shall  not 
be  included  within  the  definition  of  the 
Ziehm  C-arm  business  to  be  divested, 
but  defendants  shall:  (1)  Maintain  and 
continue  this  project  at  2002  or 
previously  approved  2003  levels, 
whichever  are  higher;  (2)  enter  into  a 
joint  research  and  development 
agreement  with  the  Acquirer  of  Ziehm, 
at  no  cost  to  the  Acquirer  of  Ziehm  and 


for  a  period  of  time  not  to  exceed  one 
year,  in  connection  with  and  to 
continue  Instrumentarium's  3D  Project 
("the  3D  Development  Agreement"); 
and  grant  the  Acquirer  of  Ziehm  a 
perpetual,  assignable,  royalty-free 
nonexclusive  license,  limited  to  the 
field  of  use  of  C-arms,  to  all 
Instrumentarium  rights  to  know  how, 
technology,  and  patents  relating  to  3D 
imaging  developed  in  the  3D  Project 
that  exist  at  the  end  of  the  term  of  the 
3D  Development  Agreement  ("Licensed 
Technology").  GE  will  further  covenant 
not  to  sue  the  Acquirer  of  Ziehm  with 
respect  to  claims  based  on  such  patent 
rights  relating  to  the  Licensed 
Technology. 

G.  "Acquirer"  means  the  entity  to 
which  defendants  divest  Spacelabs  or 
the  entity  to  which  defendants  divest 
Ziehm;  except  that,  in  Sections  IV  and 
V,  Acquirer  shall  only  mean  the  entity 
to  which  defendants  divest  Spacelabs, 
and  in  Sections  VI  and  VII,  Acquirer 
shall  only  mean  the  entity  to  which, 
defendants  divest  Ziehm. 

H.  "Divestiture  Assets"  means 
Spacelabs  and/or  Ziehm. 

m.  Applicability 

A.  This  Final  Judgment  applies  to  GE 
and  Instrumentariimi,  as  defined  above, 
and  all  other  persons  in  active  concert 
or  participation  with  any  of  them  who 
receive  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

B.  Should  the  defendants,  not  in 
connection  with  making  either  of  the 
divestitures  required  bythis  Final 
Judgment,  sell  or  dispose  of  all  or 
substantially  all  of  their  assets  used  in 
the  C-arm  of  patient  monitor  business, 
they  shall  require,  as  a  condition  of  such 
sale  of  disposition,  that  the  purchaser 
agrees  to  be  bound  by  the  provisions  of 
this  Final  Judgment;  provided,  however, 
that  defendants  need  not  obtain  such  an 
agreement  from  the  Acquirer. 

rV.  Divestiture  of  Spacelabs 

A.  Defendants  are  ordered  and 
directed,  within  one  hundred  twenty 
(120)  calendar  days  after  the  filing  of  the 
Complaint  in  this  matter,  or  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest  Spacelabs  in  a  maimer 
consistent  with  this  Final  Judgment  to 
an  Acquirer  acceptable  to  the  United 
States  in  its  sole  discretion.  The  United 
States,  in  its  sole  discretion,  may  agree 
to  an  extension  of  this  time  period  of  up 
to  two,  thirty  (30)  day  periods,  not  to 
exceed  sixty  (60)  calendar  days  in  total, 
and  shall  notify  the  Court  in  such 
circumstances.  Defendants  agree  to  use 


their  best  efforts  to  divest  Spacelabs  as 
expeditiously  as  possible. 

B.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  Spacelabs.  Defendants 
shall  inform  any  person  making  inquiry 
regarding  a  possible  purchase  of 
Spacelabs  that  it  is  being  divested 
pursuant  to  this  Final  Judgment  and 
provide  that  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  offer 
to  furnish  to  all  prospective  Acquirers, 
subject  to  customary  confidentiahty 
assiurances,  all  information  and 
dociunents  relating  to  Spacelabs 
customarily  provided  in  a  due-diligence 
process,  except  such  information  or 
documents  subject  to  the  attorney-client 
or  work-product  privileges.  Defendants 
shall  make  available  such  information  to 
the  United  States  at  the  same  time  that 
such  information  is  made  available  to 
any  other  person. 

C.  Defendants  shall  provide  each 
prospective  Acquirer  and  the  United 
States  information  relating  to  the 
personnel  involved  in  the  production, 
operation,  development,  and  sale  of 
Spacelabs's  patient  monitoring  products 
to  enable  the  Acquirer  to  make  offers  of 
employment.  Defendants  will  not 
interfere  with  any  negotiations  by  the 
Acquirer  to  employ  any  defendant 
employee  whose  primary  responsibility 
is  the  production,  operation, 
development,  or  sale  of  Spacelabs's 
patient  monitors.  For  a  period  of 
eighteen  (18)  months  from  the  date  of 
the  divestiture  of  the  Spacelabs 
business,  defendants  shall  not  solicit  to 
hire,  or  hire,  any  such  defendant 
employee  that  receives  a  substantially 
equivadent  offer  of  employment  from  the 
approved  Acquirer  of  the  Spacelabs 
business,  unless  such  employee  is 
terminated  or  laid  off  by  the  Acquirer, 
or  the  Acquirer  agrees  that  defendants 
may  solicit  and  hire  that  employee. 

D.  Defendants  shall  permit 
prospective  Acquirers  of  Spacelabs  to 
have  reasonable  access  to  personnel  and 
to  make  inspections  of  the  physical 
facilities  of  the  business  to  be  divested; 
access  to  any  and  all  environmental, 
zoning,  and  other  permit  documents 
and  information;  and  access  to  any  and 
all  financial,  operational,  or  other 
dociunents  and  information  customarily 
provided  as  part  of  a  due-diligence 
process. 

E.  Defendants  shall  warrant  to  the 
Acquirer  of  Spacelabs  that  each  asset 
will  be  operational  on  the  date  of  sale. 

F.  Defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
permitting,  operation,  or  divestitu^  of 
Spacelabs. 
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G.  Defendants  shall  warrant  to  the 
Acquirer  of  Spacelabs  that  there  are  no 
material  defects  in  the  environmental, 
zoning,  or  other  permits  pertaining  to 
the  operation  of  each  asset,  and  that 
following  the  sale  of  Spacelabs, 
defendants  will  not  imdertake.  directly 
or  indirectly,  any  challenges  to  the 
environmental,  zoning,  or  other  permits 
relating  to  the  operation  of  Spacelabs. 

H.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture 
pursuant  to  section  IV,  or  by  trustee 
appointed  pursuant  to  section  V,  of  this 
Final  Judgment,  shall  include  the  entire 
Spacelabs  business  as  defined  in  section 
lI.E,  and  shall  be  accomplished  in  such 
a  way  as  to  satisf}'  the  United  States,  in 
its  sole  discretion,  that  Spacelabs  can 
and  will  be  used  by  the  Acquirer  as  part 
of  a  viable,  ongoing  business  in  the 
manufacture  and  sale  of  patient 
monitors  in  the  United  States.  The 
divestiture,  whether  pursuant  to  section 
V  of  this  Final  Judgment, 

1.  Shall  be  made  to  the  Acquirer  that, 
in  the  sole  discretion  of  the  United 
Slates,  has  the  intent  and  capability 
(including  the  necessary  managerial, 
operational,  technical  and  Hnancial 
capability]  of  competing  effectively  in 
the  manufacture  and  sale  of  patient 
monitors  in  the  United  States;  and 

2.  Shall  be  accomplished  so  as  to 
satisfy  the  United  States,  in  its  sole 
discretion,  that  none  of  the  terms  of  any 
agreement  between  the  Acquirer  and 
defendants  gives  defendants  the  ability 
unreasonably  to  raise  the  Acquirer's 
costs  to  lower  the  Acquirer's  efficiency 
or  otherwise  to  interfere  in  the  ability  of 
the  Acquirer  to  compete  effectively. 

V.  Appointment  of  Trustee  To  Divest 
Spacelabs 

•  A.  If  defendants  have  not  divested 
Spacelabs  with  the  time  period 
specified  in  Section  FV.A.,  defendants 
shall  notify  the  United  States  of  that  fact 
in  writing.  Upon  application  of  the 
United  States,  the  Court  shall  appoint  a 
trustee  selected  by  the  United  States  in 
good-faith  consultation  with  the 
European  Conamission  to  ensure 
selection  of  a  trustee  acceptable  to  both 
the  United  States  and  the  European 
Commission  and  approved  by  the  Court 
to  effect  the  divestiture  of  Spacelabs. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  Spacelabs.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestiture 
to  an  Acquirer  acceptable  to  the  United 
States  at  such  price  and  on  such  terms 
as  are  then  obtainable  upon  reasonable 
effect  by  the  trustee,  subject  to  the 
provisions  of  sections  IV,  V,  and  VIII  of 
this  Final  Judgment,  and  shall  have 


such  oth  Br  powers  as  this  Court  deems 
appropri  ate.  Subject  to  section  V.D.  of 
this  Fina  I  Judgment,  the  trustee  may 
hire  at  tqe  cost  and  expense  of 
defendants  any  investment  bankers, 
attorney! ;,  or  other  agents,  who  shall  be 
solely  ac  :oiuitable  to  the  trustee, 
reasonab  y  necessary  in  the  trustee's 
judgmen  to  assist  in  the  divestiture. 

C.  Def(  ndants  shall  not  object  to  a  sale 
by  the  tr  istee  to  any  ground  other  than 
the  trust!  le's  malfeasance  or  that  the 
Acquirer  has  not  been  approved  by  the 
Europeai  i  Commission.  Any  objection 
by  defen  lants  on  the  ground  of  trustee 
malfeasa  ice  must  be  conveyed  in 
writing  t )  the  United  States  and  the 
trustee  v»  ithin  ten  (10)  calendar  days 
after  the  justee  has  provided  the  notice 
required  under  section  VIII.A;  any 
objectior  by  defendant  based  on  lack  of 
approval  ft-om  the  European 
Commisi  ion  must  be  conveyed  in 
writing  t  >  the  United  States  and  the 
trustee  \\  ithin  two  (2)  days  after  the 
United  S  ates  provides  defendants  with 
written  r  otice,  pursuant  to  Section 
VIII.C,  St  iting  that  it  does  not  object  to 
the  prop(  ised  divestiture  of  Spacelabs. 

D.  The  trustee  shall  serve  at  the  cost 
and  expe  rase  of  defendants,  on  such 
terms  am  I  conditions  as  the  United 
States  ap  jroves,  and  shall  account  for 
alTmonij  s  derived  from  the  sale  of  the 
assets  of  ;he  trustee's  accounting, 
includin  [  fees  for  its  services  and  those 
of  any  pi  jfessionals  and  agents  retained 
by  the  tri  istee,  all  remaining  money 
shall  be  ]  laid  to  defendants,  and  the 
trust  sha  1  then  be  terminated.  The 
compen^tion  of  the  trustee  and  any 
professionals  and  agents  retained  by  the 
trustee  saall  be  reasonable  in  light  of  the 
value  of :  Spacelabs  and  based  on  a  fee 
arrangen  ent  providing  the  trustee  with 
an  inceni  ive  based  on  the  price  and 
terms  of  he  divestiture  and  the  speed 
with  whi  :h  it  is  accomplished,  but 
timelines  s  is  paramount. 

E.  Defe  ndants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accompl  shing  the  required  divestiture. 
The  trust  3e  and  any  consultants, 
accounts  attorneys,  and  other  persons 
retained  )y  the  trustee  shall  have  full 
and  com  )lete  access  tl^the  personnel, 
books,  re  :ords,  and  facilities  of  the 
business  to  be  divested,  and  defendants 
shall  dev  slop  financial  and  other 
informal  on  -relevant  to  such  business  as 
the  trust*  e  may  reasonably  request, 
subject  tc  reasonable  protection  for 
trade  sec  -et  or  other  confidential 
research,  development,  or  commercial 
informal:  on.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  iccomplishment  of  the 
divestitu  e. 


F.  After  its  appointment,  the  trustee 
shall  file  montidy  reports  with  the 
United  States  and  the  Court  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  To  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  Spacelabs,  and 
shall  describe  in  detail  each  contact 
with  any  such  person.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  divest  Spacelabs. 

G.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  (6)  months 
after  its  appointment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  such 
reports  contain  information  that  the 
trustee  deems  confidential,  such  reports 
shall  not  be  filed  in  the  puljlic  docket 
of  the  Court.  The  trustee  shall  at  the 
same  time  furnish  such  report  to  the 
plaintiff  who  shall  have  the  right  to 
make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  thereafter  shall  enter  such 
orders  as  it  shall  deem  appropriate  to 
carry  out  the  purpose  of  the  Final 
Judgment,  which  may,  if  necessary, 
include  extending  the  trust  and  the  term 
of  the  trustee's  appointment  by  a  period 
requested  by  the  United  States. 

IV.  Divestiture  of  Ziehm  ~ 

A.  Defendants  are  ordered  and 
directed,  within  one  himdred  twenty 
(120)  calendar  days  after  the  filing  of  the 
Complaint  in  this^matter,  or  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest  Ziehm  in  a  manner 
consistent  with  this  Final  Judgment  to 
an  Acquirer  acceptable  to  the  United 
States  in  its  sole  discretion.  The  United 
States,  in  its  sole  discretion,  may  agree 
to  an  extension  of  this  time  period  of  up 
to  two,  thirty  (30)  day  periods,  not  to 
exceed  sixty  (60)  calendar  days  in  total, 
and  shall  notify  the  Com!  in  such 
circumstances.  Defendants  agree  to  use 
their  best  efforts  to  divest  Ziehm  as 
expeditiously  as  possible. 

B.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
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by  usual  and  customary  means,  the 
availability  of  Ziehm.  Defendants  shall 
inform  any  person  making  inquiry 
regarding  a  possible  purchase  of  Ziehm 
that  it  is  being  divested  pursuant  to  this 
Final  Judgment  and  provide  that  person 
with  a  copy  of  this  Final  Judgment. 
Defendants  shall  offer  to  furnish  to  all 
prospective  Acquirers,  subject  to 
customary  confidentiality  assurances, 
all  information  and  documents  relating 
to  Ziehm  customarily  provided  in  a  due- 
diligence  process  except  such 
information  or  documents  subject  to  the 
attorney-client  or  work-product 
privileges.  Defendants  shall  make 
available  such  information  to  the  United 
States  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

C.  Defendants  shall  provide  each 
prospective  Acquirer  and  the  United 
States  information  relating  to  the 
personnel  involved  in  the  production, 
operation,  development,  and  sale  of 
Ziehm's  C-arm  products  to  enable  the 
Acquirer  to  make  offers  of  employment. 
Defendants  will  not  interfere  with  any 
negotiations  by  the  Acquirer  to  employ 
any  defendant  employee  whose  primary 
responsibility  is  the  production, 
operation,  development,  or  sale  of 
Ziehm's  C-arms.  For  a  period  of 
eighteen  (18)  months  from  the  date  of 
the  divestiture  of  the  Ziehm  business, 
defendants  shall  not  solicit  to  hire,  or 
hire,  any  such  defendant  employee  that 
receives  a  substantially  equivalent  offer 
of  employment  from  the  approved 
Acquirer  of  the  Ziehm  business,  unless 
such  employee  is  terminated  or  laid  off 
by  the  Acquirer,  or  the  Acquirer  agrees 
that  defendants  may  solicit  and  hire  that 
employee. 

D.  Defendants  shall  permit 
prospective  Acquirers  of  Ziehm  to  have 
reasonable  access  to  personnel  and  to 
make  inspections  of  the  physical 
facilities  of  the  business  to  be  divested; 
access  to  any  and  all  environmental, 
zoning,  and  other  permit  documents 
and  information;  and  access  to  any  and 
all  financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due-diligence 
process. 

E.  Defendants  shall  warrant  to  the 
Acquirer  of  Ziehm  that  each  asset  will 
be  operational  on  the  date  of  sale. 

F.  Defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
permitting,  operation,  or  divestiture  of 
Ziehm. 

G.  Defendants  shall  warrant  to  the 
Acquirer  of  Ziehm  that  there  are  no 
material  defects  in  the  environmental, 
zoning,  or  other  permits  pertaining  to 
the  operation  of  each  asset,  and  that 
following  the  sale  of  Ziehm,  defendants 


will  not  imdertake,  directly  or 
indirectly,  any  challenges  to  the 
environmental,  zoning,  or  other  pemiits 
relating  to  the  operation  of  Ziehm. 

H.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestitiu« 
piu-suant  to  Section  VI,  or  by  trustee 
appointed  pursuant  to  Section  VII,  of 
this  Final  Judgment,  shall  include  the 
entire  Ziehm  business  as  defined  in 
Section  Il.F,  and  shall  be  accomplished 
in  such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  that  Ziehm 
can  and  will  be  used  by  the  Acquirer  as 
part  of  a  viable,  ongoing  business  in  the 
manufacture  and  sale  of  C-arms  in  the 
United  States.  The  divestiture,  whether 
pm-suant  to  section  VI  or  section  VII  of 
this  Final  Judgment, 

1.  Shall  be  made  to  the  Acquirer  that, 
in  the  sole  discretion  of  the  United 
States,  has  the  intent  and  capability 
(including  the  necessary  managerial, 
operational,  technical  and  financial 
capability)  of  competing  effectively  in 
the  manufacture  and  sale  of  C-arms  in 
the  United  States;  and 

2.  Shall  be  accomplished  so  as  to 
satisfy  the  United  States,  in  its  sole 
discretion,  that  none  of  the  terms  of  any 
agreement  between  the  Acquirer  and 
defendants  give  defendants  the  ability 
unreasonably  to  raise  the  Acquirer's 
costs,  to  lower  the  Acquirer's  efficiency, 
or  otherwise  to  interfere  in  the  ability  of 
the  Acquirer  to  compete  effectively. 

Vn.  Appointment  of  Trustee  To  Divest 
Ziehm 

A.  If  defendants  have  not  divested 
Ziehm  within  the  time  period  specified 
in  Section  VI.A,  defendants  shall  notify 
the  United  States  of  that  fact  in  writing. 
Upon  application  of  the  United  States, 
the  Court  shall  appoint  a  trustee 
selected  by  the  United  States  and 
approved  by  the  Court  to  effect  the 
divestiture  of  Ziehm. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  Ziehm.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  to  an 
Acquirer  acceptable  to  the  United  States 
at  such  price  and  on  such  terms  as  are 
then  obtainable  upon  reasonable  efforts 
by  the  trustee,  subject  to  the  provisioins 
of  sections  VI,  VII.  and  VIII  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  this  Court  deems  appropriate. 
Subject  to  section  VII.D  of  this  Final 
Judgment,  the  trustee  may  hire  at  the 
cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents,  who  shall  be  solely  accountable 
to  the  trustee,  reasonably  necessary  in 
the  trustee's  judgment  to  assist  in  the 
divestiture. 


C.  Defendants  shall  not  object  to  a  sale 
by  the  trustee  on  any  ground  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  the  United  States 
and  the  trustee  within  ten  (10)  calendar 
days  after  the  trustee  has  provided  the 
notice  required  under  section  Vni. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  United 
States  approves,  and  shall  ^ount  for 
all  monies  derived  bom  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  inciured.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants,  and  the  trust  shall  then  be 
terminated.  The  compensation  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  Ziehm 
and  based  on  a  fee  arrangement 
providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished,  but  timeliness  is 
paramount. 

E.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  thfe 
personnel,  books,  records,  and  facilities 
of  the  business  to  be  divested,  and 
defendants  shall  develop  financial  and 
other  information  relevant  to  such 
business  as  the  trustee  may  reasonably 
request,  subject  to  reasonable  protection 
for  trade  secret  or  other  confidential 
research,  development,  or  commercial 
information  or  any  applicable 
privileges.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

F.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
United  States  and  the  Court  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  To  the  extent  such  reports 
contain  information  that  the  trustee 
deems  confidential,  such  reports  shall 
not  be  filed  in  the  public  docket  of  the 
Court.  Such  reports  shall  include  the 
name,  address,  and  telephone  number  of 
each  person  who.  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  Ziehm.  and 
shall  describe  in  detail  each  contact 
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with  any  such  person.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  divest  Ziehm. 

G.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  (6)  months 
after  its  appointment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestitiu'e  has  not 
been  acconiplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  such 
reports  contain  information  that  the 
trustee  deems  confidential,  such  reports 
shall  not  be  filed  in  the  public  docket 
of  the  Court.  The  trustee  shall  at  the 
same  time  furnish  such  report  to  the 
plaintiff  who  shall  have  the  right  to 
make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  thereafter  shall  enter  such 
orders  as  it  shall  deem  appropriate  to 
carry  out  the  purpose  of  the  Final 
Judgment,  which  may,  if  necessary, 
include  extending  the  trust  and  the  term 
of  the  trustee's  appointment  by  a  period 
requested  by  the  United  States.  _ 

Vm.  Notice  of  Proposed  Divestitures 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
divestiture  agreement,  defendants  or  the 
trustee,  whichever  is  then  responsible 
forjeffecting  any  divestiture  required 
herein,  shall  notify  the  United  States  of 
any  proposed  divestiture  required  bv 
sections  IV.  V.  VI,  or  VII  of  this  Final 
Judgment.  If  the  trustee  is  responsible, 

it  shall  similarly  notify  defendants.  The 
notice  shall  set  forth  the  details  of  the 
proposed  divestiture  and  list  the  name, 
addiress,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  or  expressed  an  interest  in  or 
desire  to  acquire  any  ownership  interest 
in  the  Divestiture  Assets,  together  with 
full  details  of  the  same. 

B.  Within  fifteen  (15)  calendar  days  of 
receipt  by  the  United  States  of  such 
notice,  the  United  States  may  request 
from  defendants,  the  proposed 
Acquirer(s),  any  other  third  party,  or  the 
trustee,  if  applicable,  additional 
information  concerning  the  proposed 
divestiture,  the  proposed  Acquirer(s), 
and  any  other  potential  Acquirer. 
Defendants  and  the  trustee  shall  furnish 
any  additional  information  requested 
within  fifteen  (15)  calendar  days  of  the 
receipt  of  the  request  imless  the  parties 
shall  otherwise  agree. 

C.  Within  thirty  (30)  calendar  days 
receipt  of  the  notice  or  within  twenty 
(20)  calendar  days  after  the  United 
States  has  been  provided  the  additional 
information  requested  from  defendants, 
the  proposed  Acquirer(s),  any  third 
party,  and  the  trustee,  whichever  is 
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United  States  shall  provide 
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XI.  Affid  ivits 

A.  Wit  lin  twenty  (20)  calendar  days 
of  the  fill  ag  of  the  Complaint  in  this 
matter,  aj  id  every  thirty  (30)  calendar 
days  thei  jafter  until  each  divestiture 
has  been  completed  under  section  IV,  V, 
VI,  or  VII  defendants  shall  deliver  to 
the  Unite  d  States  an  affidavit  as  to  the 
fact  and  i  lanner  of  its  compliance  with 
section  V  ',  V,  VI,  or  VII  of  this  Final 
Judgmen' .  Each  such  affidavit  shall 
include  t  le  name,  address,  and 
telephoni !  number  of  each  person  who, 
during  th  b  preceding  thirty  (30)  days, 
made  an  jffer  to  acquire,  expressed  an 
interest  ii  i  acquiring,  entered  into 
negotiatii  ins  to  acquire,  or  was 
contacte(  or  made  an  inquiry  about 
acquiring  any  interest  in  the  Divestiture 
Assets,  a]  id  shall  describe  in  detail  each 
contact  VI  ith  any  such  person  during 
that  peric  d.  Each  such  affidavit  shall 
also  include  a  description  of  the  efforts 
defendan  ts  have  taken  to  solicit  buyers 
for  the  D:  vestiture  Assets  and  to  provide 
required  nformation  to  prospective 
Acquirer  ,  including  the  limitations,  if 
any,  on  s  ich  information.  Assuming  the 
informati  on  set  forth  in  the  affidavit  is 
true  and  :omplete,  any  objection  by  the 
United  S  ates  to  information  provided 
by  defen(  ants,  including  limitation  on 


information,  shall  be  made  within 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to  the 
United  States  an  affidavit  that  describes 
in  reasonable  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an 
ongoing  basis  to  comply  with  section  X 
of  this  Final  Judgment.  Defendants  shall 
deliver  to  the  United  States  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  defendants' 
earlier  affidavits  filed  pursuant  to  this 
section  within  fifteen  (15)  calendar  days 
after  the  change  is  implemented. 

C.  Defendants  shall  individually  keep 
all  records  of  each  of  their  individual 
efforts  made  to  preserve  and  divest  the 
Divestiture  Assets  tmtil  one  year  after 
all  such  divestitures  have  been 
completed. 

Xn.  Compliance  Inspection 

A.  For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  or  of  determining  whether 
the  Final  Judgment  should  be  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time 
duly  authorized  representatives  of  the 
United  States  Department  of  Justice, 
including  consultants  and  other  persons 
retained  by  the  United  States,  shall, 
upon  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 

Reasonable  notice  to  defendants,  be 
permitted: 

1.  Access  during  defendants'  office 
hours  to  inspect  and  copy,  or  at 
plaintiffs  option,  to  require  defendants 
to  provide  copies  of,  all  books,  ledgers, 
accounts,  records  and  documents  in  the 
possession,  custody,  or  control  of 
defendants,  relating  to  any  matters 
contained  in  this  Final  Judgment;  and 

2.  To  interview,  either  informally  or 
on  the  record,  defendants'  officer, 
employees,  or  agents,  who  may  have 
their  individual  counsel  present, 
regarding  such  matters.  The  interviews 
shall  be  subject  to  the  reasonable 
convenience  of  the  interviewee  and 
without  restraint  or  interference  by 
defendants. 

B.  Upon  the  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  defendants  shall 
submit  written  reports,  under  oath  if 
requested,  relating  to  any  of  the  matters 
contained  in  this  Final  Judgment  as  may 
be  requested. 

C.  No  information  or  dociiments 
obtained  by  the  means  provided  in  this 
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section  shall  be  divulged  by  the  United 
States  to  any  person  other  than  an 
authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
dociunents  are  furnished  by  defendants 
to  the  United  States,  defendants 
represent  and  identify  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendants  mark  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  vmder 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  the  United  States 
stall  give  defendants  ten  (10)  calendar 
days'  prior  to  divulging  such  material  in 
any  legal  proceeding  (other  than  a  grand 
jury  proceeding). 

Xin.  No  Reacquisition 

Defendants  may  not  reacquire  any 
part  of  the  Divestiture  Assets  during  the 
term  of  this  Final  Judgment. 

XrV.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  their  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
any  of  its  provisions,  to  enforce 
compliance,  and^o  punish  violations  of 
its  provisions. 

XV.  Expiration  of  Final  Judgment 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  shall  expire  ten  (10) 
years  from  the  date  of  this  entry. 

XVI.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: . 

Court  approval  subject  to  procedures  of  the 
Antitrust  Procedures  and  Penahies  Act,  15 
U.S.C.  16. 

United  States  District  Judge 

Competitive  Impact  Statement 

Pursuant  to  Section  5(b)  of  the 
Clayton  Act,  as  amended  by  Section  2 
of  the  Antitrust  Procedures  and 
Penalties  Act  ("Tunney  Act"),  15  U.S.C. 
16(b)-(h),  the  United  States  files  this 
Competitive  Impact  Statement  relating 
to  the  proposed  Final  Judgment 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 


I.  Nature  and  Purpose  of  the  Proceeding 

On  September  16,  2003,  the  United 
States  of  America  filed  a  civil  antitrust 
Compliant  alleging  that  the  proposed 
acquisition  by  General  Electric 
Company  ("GE")  of  Instrumentarium 
OYJ  ("Instrumentarium")  would  violate 
section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  The  Compliant  alleges  that  GE  and 
Instrumentarium  are  two  of  the  nation's 
three  leading  suppliers  of  patient 
monitors  used  to  take  the  vital 
physiologic  measurements  of  patients 
requiring  critical  care  ("critical  care 
monitors").  The  Complaint  further 
alleges  that  GE  dominates  the  sale  of 
full-size,  mobile  C-arms  used  for 
surgical,  orthopedic,  pain  management, 
and  basic  vascular  procedures 
("orthopedic-vascular  C-arms"),  with 
Instrumentarium  as  one  of  three  smaller 
players  in  that  market.  GE  and 
Instrumentarium  complete  head-to-head 
in  the  development,  manufacture,  as 
sale  of  critical  care  monitors  and 
orthopedic-vascular  C-arms. 

The  Complaint  alleges  that  the 
proposed  acquisition  would  eliminate 
head-to-head  competition  between  GE 
and  Instrumentarium  and  would 
substantially  increase  the  likelihood 
that  GE  will  unilaterally  increase  the 
prices  or  reduce  the  product  quality  of 
critical  care  monitors  and  orthopedic- 
vascular  C-arms  to  the  detriment  of 
consumers.  The  request  for  relief  in  the 
Complaint  seeks:  (1)  A  judgment  that 
the  proposed  acquisition  would  violate 
Section  7  of  the  Clayton  Act;  (2)  a 
permanent  injunction  preventing 
consummation  of  the  proposed 
acquisition  or  preventing  the  defendants 
from  entering  into  or  carrying  out  any 
agreement,  understanding,  or  plan,  the 
effect  of  which  would  be  to  exchange 
those  assets  between  the  defendants;  (3) 
an  award  of  costs  to  the  plaintiff;  and  (4) 
such  other  relief  as  the  Court  may  deem 
just  and  proper. 

When  the  Complaint  was  filed,  the 
United  States  also  filed  a  Hold  Separate 
Stipulation  and  Order  and  a  proposed 
Final  Judgment,  which  permit  GE  to 
complete  its  acquisition  of 
Instrumentarium,  yet  preserve 
competition  in  the  markets  in  which  the 
proposed  transaction  raises  significant 
competitive  concerns.  The  proposed 
Final  Judgment  orders  the  defendants  to 
divest  two  businesses  to  acquires  that 
are  acceptable  to  the  United  States:  (1) 
Instnunentarium's  Spacelabs  business, 
which  is  Instrumentarium's  primary 
manufacturing,  distribution,  research 
and  development,  and  sales  operations 
for  critical  care  monitors;  and  (2) 
instrumentarium's  Ziehm  subsidiaries, 
which  house  Instnmientariiun's  C-arm 


business  and  its  line  of  C-arm  products, 
currently  conducted  through 
Instrumentarium  Imaging  Ziehm,  Inc. 
and  Instrumentarium  Imaging  Ziehm 
GmbH.  The  defendants  must  complete 
the  required  divestitures  within  one 
himdred  twenty  (120)  calendar  days 
after  the  filing  of  the  compliaQt  in  this    - 
matter,  or  five  (5)  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later.  The  United 
States,  in  its  sole  discretion,  may  agree 
to  an  extension  of  this  time  period  of  up 
to  two,  thirty  (30)  day  periods,  not  to 
exceed  sixty  (60)  calendar  days  in  total. 
Under  the  terms  of  the  Hold  Separate 
Stipulation  and  Order,  GE  is  required  to 
take  certain  steps  to  ensure  that  the 
assets  to  be  divested  are  preserved  and 
held  separate  from  its  other  assets  and 
businesses. 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  Tunney  Act.  Entry 
of  the  proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify  or  enforce  provisions 
of  the  proposed  Final  Judgment  and  to 
punish  violations  thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  the  Defendants  and  the  Proposed 
Transaction 

GE  is  a  global  technology'  and  services 
company  that  his  its  principal  office  in 
Fairfield,  Connecticut.  Ge  Medical 
Systems,  a  subsidiary  of  GE,  is  a  major 
worldwide  provider  of  medical 
equipment  products  and  services, 
including  patient  monitors  and  C-arms^ 
and  has  its  principal  offices  in 
Waukesha,  Wisconsin.  In  2002,  Ge  had 
total  revenues  of  approximately  $131.7 
billion,  and  GE  Medical  Systems  had 
revenues  of  approximately  $9  billion. 

Instrumentarium  is  a  major 
worldwide  provider  of  medical 
equipment  products  emd  service.s 
including  patient  monitor  and  C-arms, 
and  has  its  principal  offices  in  Helsinki, 
Finland.  Instrumentarium  manufactures 
and  sells  patient  monitors  through  its 
Dates-Ohmeda  and  Spacelabs 
subsidiaries,  and  manufactures  and  sells 
C-amrs  through  its  Ziehm  operation. 
Instrumentariumm's  revenues  were 
approximately  $1  billion  in  2002. 

GE  and  Instrumentarium  reached  an 
agreement  on  December  18,  2002  that 
provides  for  GE  to  purchase 
Instnunentarium  through  a  cash  tender 
offer  valued  at  approximately  $2  billion. 
This  transaction,  which  would  increase 
concentration  in  the  already 
concentrated  critical  care  monitor  and 


orthopedic- vascular  C-arm  markets, 
precipitated  the  government's  suite. 

B.  Product  Markets 

1.  Critical  Care  Monitors 

a.  Description  of  the  Market.  The 
Complaint  alleges  that  patient  monitors 
used  to  take  the  vital  physiologic 
measurements  of  patients  requiring 
critical  care  are  a  relevant  product 
market  within  the  meaning  of  Section  7 
of  the  Clayton  Act,  15  U.S.C.  18.  Patient 
monitors  are  routinely.used  throughout 
hospitals  and  other  healthcare  faciUties 
to  measure  and  display  information 
about  various  patient  physiologic 
parameters.  THe  parameters  range  from 
basic  measurements,  such  as 
temperature,  noninvasive  blood 
pressure,  and  electrocardiography,  to 
sophisticated  invasive  blood  pressures 
(measurements  of  the  blood  pressure  in 
various  internal  organs  through  the  use 
of  catheters).  The  information  allows 
heathcare  providers  to  monitor  the 
health  and  stability  of  patients  and  is 
vital  to  the  provision  of  healthcare. 

Patients  requiring  critical  care  need 
more  and  different  parameters 
monitored  than  do  patients  who  are  in 
less  serious  condition.  To  treat  the 
patients  requiring  critical  care,  hospitals 
and  other  healthcare  facilities  must  have 
monitors  With  the  functionality  to 
measure  and  simultaneously  display 
information  about  a  large  number  of 
parameters.  Critical  care  monitors  are 
sophisticated  machines  that  can 
measure  and  display  information 
regarding  six  or  more  patient 
parameters.  In  addition  to  basic 
parameters,  criticed  care  monitors 
typically  measure  cardiac  output  (the 
volume  of  blood  pimiped  by  the  heart  in 
a  specific  time  period)  and  multiple 
invasive  blood  pressures.  Cijtical  care 
monitors  also  require  significant 
networking  capabilities  so  that 
information  can  be  sent  to  and 
displayed  at  a  central  station. 

Critical  care  monitors  are  distinct 
from  other  products,  including  monitors 
used  to  monitor  patients  in  less  serious 
condition  ("low-acuity  monitors")  and 
monitors  used  in  the  operating  room 
("OR  monitors").  Low-acuity  monitors 
are  less  complex  and  significantly  less 
expensive  machines  that  measure  fewer 
parameters.  OR  monitors  used 
specialized  software  and  technologies 
not  required  elsewhere  in  the  hospital. 
They  may  be  configiired  for  anesthesia 
machine  compatibility,  monitor 
different  parameters,  such  as  the  level  of 
anesthetic  gas  in  a  patient's  airway,  and 
tent  to  be  significantly  more  expensive. 
A  hospital  or  other  healthcare  facility 
seeking  to  purchase  a  critical  care 
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monitor  ivould  not  consider  any  other 
product!  — including  monitor  or  an  OR 
monitor-  -to  be  a  realistic  substitute.  A 
small  bul  significant  increase  in  the 
price  of  k  critical  care  monitor  would 
not  caus  i  a  sufficient  number  of 
hospital!  or  other  healthcare  facilities 
seeking  I  o  purchase  a  critical  care 
monitor  ;o  switch  to  an  OR  monitor,  a 
lo'w-acui  ;y  monitor,  or  any  other  type  of 
medical  levice  so  as  to  make  such  a 
price  inc  rease  unprofitable  and 
unsustai]  lable. 

The  C<  mplaint  alleges  that  the 
relevant  ;eographic  market  for  the  sale 
of  critica  care  monitors  in  the  United 
States.  A  ly  company  seeking  a  sell  a 
critical  c  ue  monitor  in  the  United 
States  mi  ist  register  with  the  Food  and 
Drug  Adj  ninistration  ("FDA")  and 
receive  a  jproval  for  its  products.  To  be 
competit  ve,  a  critical  care  monitor 
supplier  nust  also  establish  local 
distribut  on,  service,  and  support 
networks .  Thus,  in  the  face  of  a  small 
but  signi  icant  increase  in  the  price  of 
critical  ci  ire  monitors,  purchasers  in  the 
United  S  ates  cannot  turn  to  any 
producer  of  critical  care  monitors  that 
has  not  n  iceived  FDA  approval  for  its 
products  and  are  unlikely  to  turn  in 
substanti  il  numbers  to  providers  that 
have  not  established  a  sales  and  service 
presence  in  the  Untied  States. 

b.  Han  i  to  Competition  as  a 
Conseqm  nee  of  the  Acquisition.  Critical 
care  mon  tors  are  highly  differentiated 
products,  which  are  distinguished  from 
each  othe  r  by  price,  product  features, 
vendor  re  putation,  and  customer 
service.  1  he  market  for  critical  care 
monitors  is  already  highly  concentrated. 
GE,  Instn  imentarrum,  and  one  other 
firm  are  t  le  leading  suppliers.  Based  on 
shares  of  anit  sales,  GE  has  a  share  of 
approxira  ately  33  percent  of  the  market, 
and  Instn  imentarium  has  a  share  of 
approxim  ately  16  percent.  While  there 
are  other  irms  that  manufacture  critical 
care  mon  tors,  product  limitations  and 
other  fact  ars,  such  as  their  degree  of 
customer  acceptance,  lessen  the  ability 
of  these  f  rms  to  complete  for  many 
customer  i. 

GE  and  Instrumentariimi  have 
competec  vigorously  in  the 
developn  ent,  manufactiu-e,  and  sale  of 
critical  ca  re  monitors.  A  significant 
number  o  "  customers  view  GE's  and 
Instrumei  itarium's  monitors  as 
particulaj  ly  close  substitutes  and  do  not 
view  the  )roducts  of  the  other  vendors 
as  equall}  close.  In  individualized 
negotiatic  ns,  these  customers  have 
benefittec  from  the  rivalry  between  GE 
and  Instn  mentarium,  and  received 
lower  pri(  ;es,  better  quality,  or  improved 
service  as  a  result.  Hospitals  and  other 
healthcan  s  facilities  that  piu-chase 


critical  care  monitors  have  also 
benefitted  generally  from  competition 
between  GE  and  Instrumentariimi  on 
price,  innovation,  product  featiu^s,  and 
service.  The  proposed  transaction 
would  eliminate  the  competition 
betweeirGE  and  Instrumentariimi, 
reduce  the  number  of  significant 
suppliers  of  critical  care  monitors  bone 
three  to  two,  and  substantially  increase 
the  likelihood  that  GE  will  unilaterally 
increase  the  price  of  critical  care 
monitors  to  a  significant  number  of 
customers. 

Successful  entry  or  expansion  in  the 
development,  manufacture,  and  sale  of 
critical  care  monitors  is  difficult,  time- 
consuming,  and  costly,  and  is  imlikely 
to  defeat  an  anticompetitive  price 
increase  or  reduction  in  product  quality 
in  the  event  that  GE  acquired 
Instrumentarium.  First,  suppliers 
require  FDA  approval  to  begin 
marketing  a  critical  care  monitor  or  to 
introduce  a  new  model.  The  product 
development  and  approval  process  is 
costly  and  time-consuming.  Second, 
vendor  reputation  is  an  important  factor 
in  effectively  selling  critical  care 
monitors.  Hospitals  and  other 
healthcare  facilities  rely  on  critical  care 
monitors  when  treating  patients  that  are 
in  serious  condition  and  are  reluctant  to 
purchase  from  suppliers,  such  as  new 
entrants  or  fiinge  firms,  whose  products 
are  not  well  known.  Third,  it  takes 
substantial  time  and  resources  to 
develop  the  expertise  necessary  to 
successfully  produce  and  market  critical 
care  monitors.  Vendors  must  also 
maintain  significant  ongoing  research 
and  development  efforts  to  continue 
innovations  that  meet  customer  demand 
as  well  as  stringent  safety  standards. 
Finally,  suppliers  of  critical  care 
monitors  must  go  through  the  costly  and 
time-consiuning  process  of  establishing 
extensive  sales  and  service  networks. 
Customers  rely  on  sales  representatives 
to  inform  them  about  new  products  and 
technologies.  Many  hospitals  and  other 
healthcare  facilities  also  rely  on  critical 
care  monitor  providers  for  service  and 
are  reluctant  to  purchase  from  vendors 
without  an  established  presence  and 
service  network  in  their  area. 

2.  Orthopedic- Vascular  C-Arms 

a.  Description  of  the  Market.  The 
Complaint  alleges  that  orthopedic- 
vascular  C-arms  are  a  separate  and 
distinct  product  market  for  purposes  of 
Section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  C-arms  are  fluoroscopic  x-ray 
devices  that  offer  real-time,  continuous 
images  during  certain  medical  and 
surgical  procedures.  C-arms  may  be 
mobile  ("mobile  C-arms"),  stationary 
("fixed  C-arms"),  or  small  ("mini  C- 
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arms").  Mobile  C-arms  typically  consist 
of  two  wheeled  units,  one  to  support  the 
C-ann  unit  and  the  other  to  support  the 
display  monitors  and  imaging  processor. 
The  C-arm  unit  consists  of  a  curved  arm 
with  an  x-ray  tube  mounted  on  one  end 
and  an  image  intensifier,  which 
converts  the  x-rays  into  a  viewable 
image,  on  the  other  end.  Orthopedic- 
vascular  C-arms  are  mobile  C-arms 
designed  for  general  surgery, 
orthopedic,  pain  management,  or  basic 
vascular  procedures.  These  procedures 
include,  but  are  not  limited  to,  placing 
splints,  localized  needle  biopsy, 
endoscopy,  colonoscopy,  and  basic 
vascular  procedures,  such  as  balloon 
angiography  and  endovascular  stent 
graphs. 

A  hospital  or  other  healthcare  facility 
seeking  to  purchase  an  orthopedic- 
vascular  C-arm  would  not  consider  any 
other  imaging  equipment,  such  as  a 
fixed  C-arm.  mini  C-arm,  CT  scanner,  or 
other  x-ray  equipment,  to  be  a  realistic 
substitute.  Fixed  C-arms  are  dedicated 
to  a  specific  room,  are  generally  used  for 
cardiac  procedures,  and  cost 
significantly  more  than  any  mobile  C- 
arm.  Mini  C-arms  cannot  image  cm 
entire  torso  and  are  limited  in  the 
medical  procedures  in  which  they  can 
be  used.  CT  scanners  and  other  x-ray 
equipment  do  not  have  the  functionality 
to  provide  real-time,  continuous 
viewing  during  medical  procedures. 

Another  type  of  mobile  C-arm  is 
designed  for  advanced  vascular  and 
cardiac  procedures.  These  mobile  C- 
arms  are  designed  to  image  a  beating 
heart  or  the  brain.  To  produce  a  good 
image,  these  mobile  C-arms  are 
equipped  with  greater  hardware  and 
functionality  emd  are  therefore  priced  at 
much  higher  levels  than  orthopedic- 
vascular  C-arms.  A  hospital  or  other 
healthcare  facility  seeking  to  purchase 
an  orthopedic-vasculeir  C-arm  would  not 
consider  a  mobile  C-arm  designed  for 
advanced  vascular  and  cardiac 
procedures  to  be  a  realistic  substitute.  A 
small  but  significant  increase  in  the 
price  of  an  orthopedic-vascular  C-arm 
would  not  cause  a  sufficient  number  of 
hospitals  or  other  healthcare  facilities 
seeking  to  purchase  orthopedic-vascular 
C-£u-ms  to  switch  to  any  alternative 
products  so  as  to  make  such  a  price 
increase  unprofitable  and  unsustainable. 

The  Complaint  alleges  that  the 
relevant  geographic  market  for  the  sale 
or  orthopedic-vascular  C-arms  is  the 
United  States.  Any  company  seeking  to 
sell  an  orthopedic-vascular  C-arm  in  the 
United  States  must  register  with  the 
FDA  and  receive  approval  for  its 
products.  To  be  competitive,  an 
orthopedic-vascular  C-arm  supplier 
must  also  establish  local  distribution, 


service,  and  support  networks.  Thus,  in 
the  face  of  a  small  but  significant 
increase  in  the  price  of  orthopedic- 
vascular  C-arms,  purchasers  in  the 
United  States  cannot  turn  to  any 
producer  of  orthopedic-vascular  C-arms 
that  has  not  received  FDA  approval  for 
its  products,  and  are  unlikely  to  turn  in 
substantial  numbers  to  providers  that 
have  not  established  a  sales  and  service 
presence  in  the  United  States. 

b.  Harm  to  Competition  as  a 
Consequence  of  the  Acquisition.  The 
market  for  orthopedic-vascular  C-arms 
is  highly  concentrated.  GE  dominates 
the  sale  of  orthopedic-vascular  C-arms, 
with  approximately  68  percent  of  unit 
sales.  Instrimientarium  and  two  other 
firms  have  smaller  market  shares.  The 
market  for  orthopedic-vascular  C-arms 
would  become  even  more  concentrated 
if  GE  acquired  Instrumentarium. 

Orthopedic-vascular  C-arms  are 
differentiated  on  the  basis  of  image 
quality,  ease  of  use,  weight  and  size, 
firm  reputation,  and  ser\'ice.  Customers 
negotiate  transactions  individually  with 
one  or  more  vendors  and  have  distinct 
and  ranging  preferences  for  certain 
products  and  vendors.  The  Complaint 
alleges  that  Instrumentarium  provides 
GE  with  significant  competition  in  the 
development,  manufacture,  and  sale  of 
orthopedic-vascular  C-arms.  This  has 
included  competition  on  price,  service,  • 
innovation,  and  product  features,  such 
as  image  quality.  A  significant  number 
of  customers  view  the  GE  and 
Instrumentarium  orthopedic-vascular  C- 
arm  products  as  close  substitutes,  and 
do  not  view  the  products  of  other 
vendors  to  be  equally  close.  During 
individual  negotiations,  these  customers 
have  benefited  fi'om  the  competition 
between  GE  and  Instrumentarium  to 
obtain  loser  prices,  improved  product 
quality  and  services,  and  better  contract 
terms.  The  proposed  transaction  would 
eliminate  the  competition  between  GE 
and  Instrumentarivun,  remove  one  of  the 
few  vendors  providing  competition  to 
GE  in  orthopedic-vascular  C-arm  sales, 
and  substantially  increase  the  likelihood 
that  GE  will  unilaterally  increase  the 
price  of  orthopedic-vascular  C-arms  to  a 
significant  niunber  of  customers. 

If  GE  acquires  Instrumentarium,  there 
is  unlikely  to  be  timely  entry  by  any 
firm  that  would  be  sufficient  to  defeat 
an  anticompetitive  price  increase  or 
reduction  in  product  quality.  Successful 
entry  and  expansion  is  difficult,  time- 
consuming,  and  costly  for  several 
reasons.  First,  to  sell  an  orthopedic- 
vascular  C-arm  to  a  customer  in  the 
United  States,  a  firm  must  gain  FDA 
approval.  The  product  development  and 
approval  process  is  costly  and  time- 
consuming.  Second,  a  vendor's 


reputation  and  name  recognition  are 
extremely  important  factors  in 
effectively  selling  orthopedic-vascular 
C-arms;  hospitals  and  healthcare 
facilities  seek  to  purchase  products  with 
proven  records  of  reliability,  in  no  small 
part  because  mobile  C-arms  are  used 
during  important  medical  procedures, 
ad  a  mobile  C-arm's  poor  performance  is 
costly  and  can  endanger  a  patient's  life 
or  physical  condition. 

Third,  because  hospitals  and  other 
healthcare  facilities  rely  on  visits  from 
sales  representatives  to  learn  about  new 
products  and  technologies,  and  often 
rely  on  vendors  for  product  service,  a 
prospective  supplier  of  orthopedic- 
vascular  C-arms  would  have  to  establish 
sales,  distribution,  and  service 
networks.  Fourth,  it  takes  substantial 
time  and  resources  to  develop  the 
expertise  necessary  to  successfully 
produce  and  market  orthopedic-vascular 
C-arms.  Suppliers  must  also  maintain 
significant  ongoing  research  and 
develop  efforts  to  continue  innovations 
that  meet  customer  demand  as  well  as 
stringent  safety  standards  to  ensure 
future  sales. 

n.  Explanation  of  the  Proposed  Final    ' 
Judgment 

The  provisions  of  the  proposed  Final 
Judgment  are  designed  to  eliminate  the 
anticompetitive  effects  of  GE's  proposed 
acquisition  of  Instrumentarium  in  the 
critical  care  monitor  and  orthopedic- 
vascular  C-arm  markets  by  establishing 
a  new,  independent,  economically 
viable  competitor  in  each  of  those 
markets. 

The  proposed  Final  Judgment  orders 
the  defendants  to  divest  the  Spacelabs 
and  Ziehm  businesses  to  acquirers 
acceptable  to  the  United  States,  in  it 
sole  discretion.  The'defendants  must 
complete  the  required  divestitures 
within  one  hundred  twenty  (120) 
calendar  days  after  the  filing  of  the 
Complaint  in  this  matter,  or  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later.  The  United  States,  in  its  sole 
discretion,  may  agree  to  an  extension  of 
this  time  period  of  up  to  two.  thirty  (30) 
days  periods,  not  to  exceed  sixt\'  (60) 
calendar  days  in  total. 

Because  GE  and  Instrumentarium 
have  significant  operations  in  Europe  as 
well  as  the  United  States,  the  European 
Commission  also  reviewed  GE's 
proposed  acquisition  of 
Instrumentarium.  To  obtain  regulator}' 
approval  in  Europe,  GE  entered  into 
Commitments  that,  among  other  things, 
required  it  to  sell  its  Spacelabs  patient 
monitor  business.  These  Commitments, 
approved  by  the  European  Commission 
on  September  2,  2003  ("the  EC 
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Commitments"),  included  a  detailed 
description  of  the  Spacelab  business. 

The  proposed  Final  Judgment  adopts 
this  detailed  description  as  the 
'  definition  of  the  Spacelabs  business  to 
be  divested  and  attaches  the  description 
as  Exhibit  1  to  the  proposed  Final 
Judgment.  Because  this  detailed 
description  includes  highly  confidential 
information,  such  as  customer  lists  and 
supply  agreements,  it  was  filed  under 
seal.  A  nonconfidential  version  of  the 
description  was  filed  as  Exhibit  2  to  the 
proposed  Final  Judgment.  There  is, 
however,  one  addition  to  the 
description  of  the  Spacelabs  business  to 
be  divested.  The  proposed  Final 
Judgment  also  provides  that  the  acquirer 
of  the  Spacelabs  business  shall  grant  GE 
a  limited  license  to  certain  technology 
to  be  divested,  so  that  Instrumentarium 
can  continue  to  use  this  technology  in 
its  connectors  for  patient  monitoring 
equipment.  The  terms  and  duration  of 
such  license  are  to  be  negotiated 
between  GE  and  the  acquirer  of  the 
Spacelabs  business.  The  proposed  Final 
Judgment  does  not  require  GE  to  divest 
Datex-Ohmeda,  another 
Instrumentarium  business  unit  that 
manufactures  and  sells  patient 
monitors,  because  that  unit 
predominately  sells  patient  monitors 
other  theui  critical  care  monitors. 

If  the  defendants  have  not  divested 
the  Spacelabs  business  within  the 
required  time  period,  the  Court,  upon 
application  of  the  United  States,  is  to 
appoint  a  trustee  to  complete  the 
divestiture.  Because  the  Commitments 
entered  into  in  Europe  also  require 
selection  of  a  trustee  if  GE  does  not 
complete  the  divestitures  within  a 
certain  time,  the  proposed  Final 
Judgment  provides  that  the  United 
States  shall  select  a  trustee,  to  be 
approved  by  the  Court,  after  good-faith 
consultation  with  the  European 
Commission  to  ensure  selection  of  a 
trustee  acceptable  to  both  the  United 
States  and  the  European  Commission. 
The  proposed  Final  Judgment  provides 
that  the  defendants  will  pay  all  costs 
and  expenses  of  the  trustee.  After  the 
trustee's  appointment  becomes  effective, 
the  trustee  will  file  monthly  reports 
with  the  United  States  and  the  Court, 
setting  forth  the  trustee's  efforts  to 
accomplish  the  divestiture.  At  the  end 
of  six  months,  if  the  divestiture  has  not 
been  accomplished,  the  trustee  and  the 
plaintiff  will  have  the  opportunity  to 
make  recommendations  to  the  Court, 
which  shall  enter  such  orders  as 
appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 


The  pipposed  Final  Judgment  defines 
the  Zieh*i  business  to  be  divested  as 
Instrume  atarium's  C-arm  business  and 
its  line  o  C-arm  products,  currently 
conductf  d  through  two  subsidiaries: 
Instnune  ntarium  Imaging  Ziehm,  Inc. 
and  Insti  iimentarium  Imaging  Ziehm 
GmbH.  "I  he  business  to  be  divested 
includes  with  a  few  limited  exceptions, 
all  tangit  le  and  intangible  assets  used  in 
Instrume  itarium's  C-arm  business. 
These  asi  ets  include  two  physical 
facilities  (located  in  Riverside, 
Californi  i  and  Nuremberg,  Germany), 
all  contrs  cts  and  agreements,  and  all 
intellect!  al  property,  except  the  use  of 
the  name  "Instrumentarium."  The 
proposec  Final  Judgment  has  a  separate 
provisioi  with  regard  to  an 
Instrume  itarium  3D-imaging  research 
and  deve  opment  project  that  was 
conducte  i  for  Instrumentarium's  other 
imaging  liusinesses,  as  well  as  for  its  C- 
arm  busii  less.  This  ongoing  3D  project  is 
not  part  (  f  the  divestiture  package,  but 
the  propc  sed  Final  Judgment  requires 
the  defen  dants  to  (1)  maintain  the 
project;  (: :)  continue  it  for  up  to  one  year 
on  a  joint  basis  with  the  acquirer  of 
Ziehm;  ai  id  (3)  grant  the  acquirer  of 
Ziehm  a  lerpetual.  assignable,  royalty- 
free  none  <clusive  license,  limited  to  the 
field  of  ui  ;e  of  C-arms,  to  the  intellectual 
property  elating  to  3D-imaging 
develope  1  in  the  project  during  that 
period. 

If  the  d  jfendants  have  not  divested 
the  ZiehE  i  business  within  the  required 
time  peril  id,  the  Court,  upon  application 
of  the  Un  ted  States,  is  to  appoint  a 
trustee  se  ected  by  the  United  States  and 
approved  by  the  Court  to  complete  the 
divestitui  e.  The  proposed  Final 
Judgment  provides  that  the  defendants 
will  pay  i  11  costs  and  expenses  of  the 
trustee.  A  fter  the  trustee's  appointment 
becomes  effective,  the  trustee  will  file 
monthly  i  eports  with  the  United  States 
and  the  C  aurt,  setting  forth  the  trustee's 
efforts  to  iccomplish  the  divestiture.  At 
the  end  o  six  months,  if  the  divestiture 
has  not  b  en  accomplished,  the  trustee 
and  the  p  aintiff  will  have  the 
opportun  ty  to  make  recommendations 
to  the  Cot  irt,  which  shall  enter  such 
orders  as  ippropriate  to  carry  out  the 
purpose  c  f  the  trust,  including 
extending  the  trust  and  the  term  of  the 
trustee's  s  ppointment  by  a  period 
requested  by  the  United  States. 

The  pre  posed  Final  Judgment  takes 
steps  to  ei  isure  that  the  acquirers  of  both 
the  Space  ^bs  and  Ziehm  businesses 
can  and  v  ill  be  able  to  use  these 
operations  as  viable,  ongoing  businesses 
in  the  ma  lufacture  and  sale  of  critical 
care  mon:  tors  and  orthopedic-vascular 
C-arms,  n  spectively,  in  the  United 
States.  Tl  e  United  States,  in  its  sole 


discretion,  must  be  satisfied  that  both 
the  Spacelabs  and  Ziehm  acquirers  have 
the  intent  and  capability  (including  the 
necessary  managerial,  operational, 
technical,  and  financial  capability)  of 
competing  effectively  in  the 
manufacture  and  sale^of  critical  care 
monitors  and  orthopedic-vascular  C- 
arms,  respectively,  in  the  United  States. 
The  proposed  Final  Judgment  is  thus 
designed  to  maintain  the  present  level 
of  competition  in  both  the  critical  care 
monitor  Mid  orthopedic-vascular  C-arm" 
markets  by  replacing  the  competitor 
eliminated  in  each  of  these  markets  as 
a  result  of  the  acquisition  with  equally 
viable  and  effective  competitors.  It 
accomplishes  this  goal  by,  among  other 
things:  (1)  Requiring  prompt 
divestitures  so  that  the  viability  of  the 
Spacelabs  and  Ziehm  businesses  is  not 
harmed  by  an  unreasonable  delay  in 
accomplishing  those  divestitures:  (2) 
requiring  divestitures  of  the  tangible 
and  intangible  assets  that  toake  up  each 
of  the  divested  businesses  so  that  the 
acquirers  have  the  assets  needed  to 
make  Spacelabs  and  Ziehm  viable, 
competitive  businesses;  and  (3)  ensuring 
that  the  acquirers  of  Spacelabs  and 
Ziehm  have  the  intent  and  capability  of 
competing  effectively  in  the 
manufacture  and  sale  of  critical  care 
monitors  and  orthopedic-vascular  C- 
arms,  respecFively,  in  the  United  States. 

rv.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15    .. 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  a  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  §  16(a),  the  proposed 
Final  Judgment  has  no  prima  facie  effect 
in  any  subsequent  lawsuit  that  any 
private  party  may  bring  against  the 
defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  Tunney  Act,  provided  that  the 
United  States  has  not  withdrawn  its 
consent.  The  Tunney  Act  conditions 
entry  upon  the  Court's  determination 
that  the  proposed  Final  Judgement  is  in 
the  public  interest. 
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The  Tunney  Act  provides  a  period  of 
at  least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the  " 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register.  Written  comments  should  be 
submitted  to:  James  R.  Wade,  Chief, 
Litigation  III  Section,  Antitrust  Division, 
United  States  Department  of  Justice,  325 
Seventh  Street,  NW..  Suite  300, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  of  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  The  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  the  defendants.  The  United 
States  could  have  continued  the 
litigation  and  sought  preliminary  and 
permanent  injimctions  against  GE's 
acquisition  of  Instrumentarium. 
However,  the  United  States  is  satisfied 
that  the  divestiture  of  the  assets 
specified  in  the  proposed  Final 
Judgment  will  preserve  competition  in 
the  production  and  sale  of  critical  care 
monitors  and  orthopedic-vascular  C- 
arms.  The  divestitures  will  preserve  the 
structure  of  the  markets  that  existed 
prior  to  the  acquisition  and  will 
preserve  the  existence  of  independent 
competitors. 

Vn.  Standard  of  Review  Under  the 
Tunney  Act  for  the  Proposed  Final 
Judgment 

The  Tunney  Act  requires  that 
proposed  consent  judgments  in  antitrust 
cases  brought  by  the  United  States  be 
subject  to  a  60-day  comment  period, 
after  which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  Court 
may  consider: 


(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
held,  this  statute  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft.  56  F.3d  1448, 
1461-62  (D.C.  Cit.  1995). 

In  conducting  this  inquiry,  "[t]he 
court  is  nowhere  compelled  to  go  to  trial 
or  to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  119  Cong.  Rec.  24,598  (1973) 
(statement  of  Senator  Txmney),'  Rather, 

[ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-Am.  Dairymen, 
Inc.,  1977-1  Trade  Cas.  (CCH)  ^  61,508, 
at  71,980  (W.D.  Mo.  May  17, 1977). 
Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456,  462 
(9th  Cir.  1988)  (citing  United  States  v. 


>  See  also  United  States  v.  Gillette  Co..  406  F. 
Supp.  713,  716  (D.  Mass.  1975)  (recognizing  it  was 
not  the  court's  duty  to  settle;  rather,  the  court  must 
only  answer  "whether  the  settlement  achieved 
(was)  within  the  reaches  of  the  public  interest").  A 
"public  interest"  determination  am  be  made 
properly  on  the  basis  of  the  Competitive  hnpact 
Statement  and  Response  to  Comments  filed 
pursuant  to  the  Tunney  Act.  Although  the  Act 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  16(f).  those  prtx:edures  are  discretionary.  A  " 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463, 
93rd  Cong.,  2d  Sess.  8-9  (1974),  reprinted  in  1974 
U.S.C.C.A.N.  6535.  6538. 


Bechtel  Corp..  648  F.2d  660.  666  (9th 
Cir.  1981));  see  also  Microsoft,  56  F.Sd 
at  1460-62.  Case  law  requires  that 

[t]he  balancing  of  competing  social  and 
poUtical  interests  affected  by  a  proposed 
antitrust  consent  decree  must  he  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 

Bechtel,  648  F.2d  at  666  (emphasis 
added)  (citations  omitted).^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  tinder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"  United  States  v.  Am.  Tel. 
&Tel.  Co..  552F.  Supp.  131,  151  (D.D.C. 
1982)  (citations  omitted)  (quoting 
Gillette,  406  F.  Supp.  at  716),  aff'd  sub 
nom.  Maryland  v.  United  States,  460 
U.S.  1001  (1983):  see  also  United  States 
V.  Alcan  Aluminum  Ltd..  605  F.  Supp. 
619,  622  (WD.)  Ky.  1985)  (approving 
the  consent  decree  even  though  the 
court  would  have  imposed  a  greater 
remedy). 

Moreover,  the  Court's  role  imder  the 
Tunney  Act  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
Complaint,  and  does  not  authorize  the 
Court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56    . 
F.3d  at  1459.  Because  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 


2CF.  BNS.  858  F.2d  at  463  (holding  that  the 
court's  "ultimate  authority  under  the  (Tunney)  Act 
is  limited  to  approving  or  disapproving  the  consent 
decree");  Gillette,  406  F.  Sui^.  at  716  (noting  that, 
in  this  way,  the  court  is  constrained  to  "look  at  the 
overall  picture  not  hypercritically,  nor  with  a 
microscope,  but  with  an  artist's  reducing  glass") 
See  generally  Microsoft,  56  F.3d  at  1461  (discussing 
whether  "the  remedies  [obtained  in  the  decree  are| 
so  inconsonant  with  the  allegations  charged  as  to 
fall  outside  of  the  'reaches  of  the  public  interest' " 
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"the  court  is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters-that  the  United  States 
might  have  but  did  not  pursue.  Id.  at 
1459-60 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  docimients  within  the  meaning  of  the 
Tunney  Act  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  October  30.  2003. 

Respectfully  submitted, 

Joan  Hogan,  DC  Bar  No.  451240, 
Trial  Attorney.  Department  of  Justice. 

Antitrust  Division.  Litigation  III  Section. 

325  Seventh  Street.  NW.,  Suite  300. 

Washington.  DC  20530.  (202)  616-5937. 

Certificate  of  Service 

The  undersigned  certifies  that  a  copy 
of  the  Competitive  Impact  Statement 
was  served  on  the  following  counsel  by 
electronic  mail  in  PDF  format  or  hand 
delivery,  this  30th  day  of  October  2003: 
Deborah  L.  Feinstein,  Arnold  &  Porter, 

555  Twelfth  Street,  NW.,  Washington, 

DC  20004-1206 
Wayne  Dale  Collins,  Shearman  & 

Sterling,  599  Lexington  Avenue,  New 

York,  NY  10022 

Joan  Hogan.  D.C.  Bar  No.  451240, 
Department  of  Justice.  Antitrust  Division.  325 

Seventh  Street.  NW..  Suite  300. 
.  Washington.  DC  20530. 

[FR  Doc.  03-28282  Filed  11-10-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  tl>e  National 
Cooperative  Researchi  and  Production 
Act  of  1993— The  Digital  Subscriber 
Line  Forum 

Notice  isJiereby  given  that,  on 
September26,  2003.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  The 
Digital  Subscriber  Line  Forum  ("DSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purchase  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  1-800  FAST  DSL,  La  Jolla, 
CA;  Be  Connected  Ltd.,  Rosh  Ha'ayin, 
ISRAEL;  Coppergate  Communications, 
Tel  Aviv,  ISRAEL;  EANTIC,  Berlin. 


GERMANY;  Flextronics,  Johannesburg, 
SOUTH  AFRICA;  ITRI,  Chutung, 
Hsinchu  TAIWAN;  Marcoin 
Commui  ications.  Coventry,  UNITED 
KINGDC  M;  NTCA.  Arlington,  VA; 
Operax  J  lB,  Lulea,  SWEDEN rSerconet, 
Southboi  ough,  MA;  SupportSoft. 
Redwoo«  City.  CA;  Taicom 
Intemati  mal  Inc.,  Fremont,  CA;  and 
Telecordta  Technologies,  Morristown, 
NJ,  have  seen  added  as  parties  to  this 
venture.  Sonera  Corporation  is  now 
TeliaSor  era  AB.  Helsinki,  FINLAND. 

No  oth  Br  changes  have  been  made  in 
either  thi !  membership  or  planned 
activity  (  f  the  group  research  project. 
Member!  hip  in  this  group  research 
project  n  mains  open,  and  DSL  intends 
to  file  ad  iitional  written  notifications 
disclosin  g  all  changes  in  membership. 

On  Ma  M 5,  1995,  DSL  filed  its 
original  i  lotification  pursuant  to  Section 
6(a)  of  th  3  Act.  The  Department  of 
Justice  pi  iblished  a  notice  in  the  Federal 
Register  Dursuant  to  Section  6(b)  of  the 
Act  on  Ji  ly  25,  1995  (60  FR  38058). 

The  la!  t  notification  was  filed  with 
the  Depa  Iment  on  July  16,  2003.  A 
notice  wi  is  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Acton  A  igust  15,  2003  (68  FR  48940).    '- 


Dorothy  B 

Deputy  Di 
Division. 
[FR  Doc. 
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DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pi  irsuant  to  the  National 
Coopers  ive  Research  and  Production 
Act  of  19  )3— DVD  Copy  Control 
Associat  on 

Notice  is  hereby  given  that,  on 
October  ( ,  2003,  pursuant  to  Section 
6(a)  of  thf  National  Cooperative 

"  Production  Act  of  1993. 
4301  et  seq.  ("the  Act").  DVD 
■  Association  ("DVD  CCA") 
rtrritten  notifications 
iously  with  the  Attorney 
the  P'ederal  Trade 
disclosing  changes  in  its 
status.  The  notifications 
for  the  purpose  of  extending 
arovisions  limiting  the 
)f  antitrust  plaintiffs  to  actual 
inder  specified  circumstances, 
ly,  Accesstek,  Inc.,  Hsinchu, 
Advanced  Media  Technology 
Seongnam-City.  REPUBLIC  OF 
Joston  Acoustics,  Inc., 
MA;  Broadcom  Corporation, 
.;  Feng  Sheng  Technology  Co., 
ei  Hsien,  TAIWAN; 


thi 
Research  land 
15  U.S.C 
Copy  Co4trol 
has  filed 
simultani 
General  abd 
Commiss  on 
members  lip 
were  filei 
the  Act's 
recovery 
damages 
Specifica 
TAIWA^ 
Co..  Ltd.. 
KOREA; 
Peabody 
Irvine.  Q  l 
Ltd..Taif 


Guangdong  Kwanloon  Electronics  and 
Technology  Co.,  Ltd.,  Shenzhen, 
PEOPLE'S  REPUBUC  OF  CHINA; 
Hanbit  System  Co.,  Ltd.,  Kyonggi-do, 
REPUBLIC  OF  KOREA;  Harvests 
Multimedia  Pte  Ltd.,  Singapore,  ^ 

SINGAPORE;  ims  international  media 
service  spa,  Varese,  ITALY;  Jiangsu 
Syber  Electronic  Co.,  Ltd.,  Zhenjiang, 
PEOPLE'S  REPUBUC  OF  CHINA;  Kent 
Worldco.,  Ltd.,  Taipei,  TAIWAN;  Media 
Mastering  Services,  LLC.,  Brea,  CA; 
Media  Solutions,  Paris,  FRANCE;  New 
York  Nickel  LLC,  Bohemia,  NY;  Nexphil 
Electronics  Co..  Ltd.,  Seoul,  REPUBLIC 
OF  KOREA;  OPT  Corporation,  Nagano- 
ken,  JAPAN;  PitsExpert  Technology  Co.. 
Ltd..  Taipei.  TAIWAN;  PrediWave 
Corporation.  Fremont.  CA;  Primare 
Systems  AB,  Vaxjo,  SWEDEN;  Shenzhen 
Contel  Electronics  Technology  Co..  Ltd.. 
Shenzhen.  PEOPLE'S  REPUBLIC  OF 
CHINA;  SOHO  Tech  Village.  Ltd., 
Eastlake,  OH;  and  Techsan  l&C  Co., 
Pyeongtaek-Si,  REPUBLIC  OF  KOREA 
have  been  added  as  parties  to  this 
venture. 

Also,  Aralion  Inc.,  Seoul,  REPUBLIC 
OF  KOREA;  Cyrus  Electronics  Ltd., 
Cambridge,  UNITED  KINGDOM;  E&S 
Electronics  Co.,  Ltd.,  Seoul,  REPUBLIC 
OF  KOREA;  EMI  Operations  Italy 
S.p.A..  Caronno  Pertusella.  ITALY; 
Electric  Switch  Limited.  London. 
UNITED  KINGDOM;  Infineon 
Technologies  Corporation.  San  Jose,  CA; 
Macro  Image  Technology.  Inc..  Seoul, 
REPUBLIC  OF  KOREA;  Songpagu. 
Seoul,  REPUBUC  OF  KOREA; 
MicroPious  Co.,  Ltd.,  Pyeongtaek-Si, 
REPUBLIC  OF  KOREA;  Musion  Co.. 
Ltd..  Seoul,  REPUBLIC  OF  KOREA; 
Nakamichi  Corporation,  Tokyo,  JAPAN; 
Prochips  Technology,  Seoul,  REPUBLIC 
OF  KOREA;  and  UP  Technology.  Seoul, 
REPUBLIC  OF  KOREA  have  dropped  as 
parties  to  this  venture.  In  addition, 
Delux  Video  has  changed  its  name  to 
Deluxe  Media  Services,  Inc.,  Vernon 
Hills,  IL;  Dongguan  Albatronics  (Far 
East)  Elecironics  Co.,  Ltd.  has  changed 
its  name  to  Dongguan  Great  Vision 
Technology  Ltd.,  Guangdong,  PEOPLE'S 
REPUBLIC  OF  CHINA;  and  Shenzhen 
Landel  Electronics  Technology  Co.,  Ltd. 
has  changed  its  name  to  Shenzhen 
Contel  Electronics  Technology  Co.,  Ltd., 
Shenzhen,  PEOPLE'S  REPUBLIC  OF 
CHINA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  CCA 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  11,  2001.  DVD  CCA  filed  its 
original  notification  pursuant  to  Section 
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6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  3,  2001  (66  FR  40727). 
The  last  notification  was  filed  with 
the  Department  on  July  2,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  4,  2003  (68  FR  45854). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  03-28284  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on 
October  15,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act").  The 
National  Center  for  Manufacturing 
Sciences,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Anautics,  Inc.,  Oklahoma 
City,  OK;  BCT  Technology,  Inc., 
Willstaett,  GERMANY;  Cohesia 
Corporation,  Mason,  OH;  Collins  & 
Aikman  Corporation,  Troy,  MI; 
FIATECH,  Austin.  TX;  Fidelis  Security 
Systems,  Inc.,  Bethesda,  MD;  Henkel 
Electronic,  Conductive  Die  Attach 
Division,  City  of  Industry,  CA;  PPG 
Industries,  Cleveland,  OH  and  Siemens 
AG,  Orlando,  FL  have  been  added  as 
parties  to  this  venture. 

The  following  companies  have 
resigned  or  had  their  membership  in 
NCMS  terminated:  Impact  Engineering, 
Jackson,  MI;  Industrial  Technology 
Centre,  Winnipeg,  Manitoba,  CANADA; 
and  Motorsoft,  Lebanon,  OH. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  National 
Center  for  Manufacturing  Sciences,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  The  National 
Center  for  Manufacturing  Sciences,  Inc. 


filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  17, 1987  (52 
FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  July  30,  2003.  A 
notice  wa^  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  15,  2003  (68  FR  48941). 

Dorothy  Fountain, 

Deputy  Director  of  Operations.  Antitrust 
Division. 

IFR  Doc.  03-28246  Filed  11-10-03;  8:45  am) 

BILUNG  C006  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Shipbuilding 
Research  Program 

Notice  is  hereby  given  that,  on 
October  9,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Advanced  Technology  Institute  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  project  status  of  the 
National  Shipbuilding  Research 
Program  ("NSRP").  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recoverj'  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  general  area  of  planned 
activity  of  the  NSRP  is  to  establish 
collaborative  research  efforts  of  limited 
duration  to  manage  and  focus  national 
shipbuilding  research  and  development 
funding  on  technologies  that  will  reduce 
the  cost  of  warships  to  the  Navy,  and 
establish  U.S.  international  shipbuilding 
competitiveness.  This  includes  the 
assessment  of  product  design  and 
material  technologies,  and  provides  a 
collaborative  fonmi  to  improve  business 
and  acquisition  processes.  In  addition  to 
the  member  shipyards,  some  research 
and  development  work  under  the 
collaboration's  charter  may  include  the 
participation  of  other  companies, 
universities  and  government  personnel. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Technology  Institute  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 


On  March  13, 1998,  Advanced 
Technology  Institute  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pm-suant  to  Section  6(b)  of  the 
Act  of  January  29,  1999  (64  FR  4708). 

The  last  notification  was  filed  with 
the  Department  on  September  12,  2003. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  6,  2003  (68  FR  57709). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations.  Antitrust 
Division. 

[FR  Doc.  03-28244  Filed  11-10-03;  8:45  am) 

BUJJNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199S— Optical  Internetworking 
Forum 

Notice  is  hereby  given  that,  on 
October  14,  2003.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Optical  Internetworking  Forum  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual^  damages  under 
specified  circumstahces.  Specifically, 
Analogix  Semiconductor,  Santa  Clara, 
CA;  Circadiant  Systems,  Allentown,  PA; 
Civcom,  Petah-Tikva.  ISRAEL;  Diablo 
Technologies,  Gatinea,  Quebec, 
CANADA;  Ibiden,  Gifti,  JAPAN;  KeyEye 
Communication,  Sacramento,  CA; 
Lambda  Optical  Systems,  Holmdel,  NJ; 
Quellan,  Atlanta,  GA;  Foxconn, 
Harrisburg,  PA;  China  Academy  of 
Telecommunication  Research,  Beijing, 
PEOPLE'S  REPUBLIC  OF  CHINA: 
Georgia  Institute  of  Technology,  Atlanta, 
GA;  and  University  of  New  Hampshire, 
Durham,  NH  have  been  added  as  parties 
to  this  venture. 

Also,  Interintelligence,  Torrance,  CA; 
Movaz  Networks,  McLean,  VA;  Network 
Elements,  Beaverton,  OR;  Philips 
Semiconductors,  Eindhoven,  THE 
NETHERLANDS;  Sierra  Monolithics. 
Redono  Beach,  CA;  Spirent,  Honolulu, 
HI;  STMicrolectronics,  Nepeon,  Ontario, 
CANADA;  Teradian  Networks,  San  Jose, 
CA;  T-Networks,  AllentowTi,  PA; 
Transpectrum,  Los  Angeles,  CA; 
Tsunami  Photonics,  Dun  Laoghaire, 
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IRELAND;  Wavecrest,  Eden  Prairie,  MN; 
Xelerated,  Stockholm.  SWEDEN;  and 
Zarlink,  San  Diego,  CA  have  been 
dropped  as  parties  to  this  venture. 
Multilink  Technology,  Somerset,  NJ  has 
merged  into  Vitesse  Semiconductor, 
Camarillo,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Optical 
Internetworking  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  5.  1998,  Optical 
'Internetworking  Forum  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  29.  1999  (64  FR  4709). 

The  last  notification  was  filed  with 
the  Department  on  July  23.  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  29.  2003  (68  FR  52056). 

Dorothy  B.  Fountain, 

Deputy  Dinctor  of  Operations.  Antitrust 
Division. 

(FR  Doc.  03-28285  Filed  11-10-03:  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division  > 

Notice  Pursuant  to  the  National 
Cooperath/e  Research  and  Production 
Act  of  1993— Spolten  Dialogue 
interfaces  for  Cars 

Notice  is  hereby  given  that,  on 
October  3,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
SpokenTDialogue  Interfaces  for  Cars  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circvmistances. 
Specifically,  The  Board  of  Trustees  of 
the  LeIand  Stafford  Junior  University, 
Palo  Alto,  CA;  and  SRI-Intemational, 
Speech  Technology  and  Research  Lab, 
Meido  Park,  CA  have  been  added  as 
parties  to  this  venture  . 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Spoken 


Dialogui  ( Interfaces  for  Cars  intends  to 
file  addi  tional  written  notification 
disclosi]  ig  all  changes  in  membership. 

On  Ju  y  4.  2003,  Spoken  Dialogue 
Interface  s  for  Cars  filed  its  original 
notificat  ion  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
publish*  d  a  notice  in  the  Federal 
Register' pursuant  to  Section  6(b)  of  the 
Act  on  Sjeptember  8,  2003  (68  FR 
52959). 

Dorothy  1 1.  Fountain, 

Deputy  D^ector  of  Operations  Antitrust 
Division 

[PR  Doc. 
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DEPAR-fMENT  OF  JUSTICE 
Antitrust  Division 


Notice 
Coope 
Act  of 


Coopera  live 


Pursuant  to  the  National 

Research  and  Production 
1493— VSI  Alliance 


Notice  is  hereby  given  that,  on 
October    0,  2003,  pursuant  to  Section 
6(a)  of  th  e  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"),  VSI 
Alliance  has  filed  written  notifications 
simultan  ^ously  with  the  Attorney 
General  1  nd  the  Federal  Trade 
Commisj  ion  disclosing  changes  in  its 
members  hip  status.  The  notifications 
were  file  1  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifics  Ily,  Richard  Brown  (individual 
member)  Ann  Arbor,  MI;  Ramesh 
Chandra  individual  member),  San 
Diego,  Q  l;  LTRIM  Technologies,  hic, 
Laval,  Qaebec,  CANADA;  Michael 
McCorqu  odale  (individual  member), 
Ann  Arbi  »r,  MI;  Morpho  Technologies, 
Irvine,  C  V,  and  Xignal  Technologies 
AG,  Unte  rhaching,  GERMANY  have 
been  add  3d  as  parties  to  this  venture. 

Also,  OIn  Design  Automation,  Inc., 
San  Jose,  CA;  Beijing  Hongsi  Electronic 
Technol(^y  Co.,  Ltd.,  Hai  Dian. 
PEOPLE'^  REPUBLIC  OF  CHINA;  Global 
UniChip  Corp.,  Hsinchu  Science  Park, 
TAIWAlSk  Intellitech  Corp.,  Durham, 
NH;  NOI4l\,  Tokyo,  JAPAN;  NurLogic 
Design,  lie,  San  Diego,  CA;  Cyril  Rayan 
(individi^l  member),  San  Jose,  CA;  and 
X-Vein,  "lokyo,  JAPAN  have  been 
dropped  ks  parties  to  this  venture. 

No  oth^r  changes  have  been  made  in 
either  th^  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  regains  open,  and  VSI  Alliance 
intends  to  file  additional  written 
notificati  )n  disclosing  all  changesjn 
members  lip. 


On  November  29, 1996,  VSI  Alliance 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  4,  1997  (62  FR 
9812). 

The  last  notification  was  filed  with 
the  Department  on  July  9.  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  29,  2003  (68  FR  44367). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations  Antitrust 
Division. 

[FR  Doc.  03-28286  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— XSEC  Consortium 

Notice  is  hereby  given  that,  on 
October  1,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  XSEC 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiff  to 
actual  damages  under  specified 
circumstances.  Piirsuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Varian  Medical  Systems,  Inc., 
Mountain  View,  CA;  and  Palo  Alto 
Research  Center  (PARC),  Palo  Alto,  CA. 
The  nature  and  objectives  of  the  venture 
are  to  develop  two  types  of  novel,  high 
performance,  low  cost  x-ray  detectors, 
first  for  di^action  scanning  of  checked 
bags  for  explosives  and  contraband,  and 
second  for  computed  tomography  (CT) 
scanning  of  large  seaborne  cargo 
containers.  The  first  type  of  detector 
will  be  a  flat  panel  photoconductor  x- 
ray  detector  of  approximate  area  5  cm  x 
25  cm  capable  of  detecting  individual  x- 
ray  photons  and  measuring  their  energy. 
These  detectors  will  be  used  to  build  a 
subscale  laboratory  test  apparatus  for  a 
diffraction-based  explosive  detector 
suitable  for  later  scale-up  to  a  size 
appropriate  for  airport  screening  of 
checked  bags.  The  second  type  of 
detector  will  be  a  large  area  thin  film 
transistor  (TFT)  panel  detector  for 
detecting  the  flux  or  x-ray  photons 
incident  upon  it  but  without  energy 
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measurement  capability.  Here  the 
requirement  is  to  produce  TFT  panels  at 
sufficiently  low  cost  to  enable  very  large 
detectors  several  meters  in  extent  to  be 
assembled  for  CT  scanning  of  cargo 
containers.  Jet  printing  techniques  will 
be  developed  to  enable  wax  masks  to  be 
used  during  fabrication  of  the  TFT 
arrays  to  reduce  their  manufactiuing 
cost. 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  03-28283  Filed  1 1-10-03;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  information 
Coiiection  Request  Submitted  for 
Public  Comment;  Petition  for  Finding 
Under  Section  3(40)  of  ERISA 

AGENCY:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources]  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employee  Benefits  Seciu-ity 
Administration  is  soliciting  conunents 
on  the  proposed  extension  of  the 
Petition  for  Finding  under  Section  3(40) 
of  ERISA. 

A  copy  of  the  information  collection 
request  (ICR]  can  be  obtained  by 
contacting  the  individual  shown  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
Addresses  section  on  or  before  January 
12,  2004. 

ADDRESSES:  Gerald  B.  Lindrew. 
Department  of  Labor,  Employee  Benefits 
Security  Administration.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  (202)  693-8410,  FAX  (202) 


693-4745  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Rules  codified  beginning  at  29  CFR 
2570.150  set  forth  an  administrative 
procedure  ("procedural  rules")  for 
obtaining  a  determination  by  the 
Secretary  of  Labor  (Secretary)  as  to 
whether  a  particular  employee  benefit 
plan  is  established  or  maintained  under 
or  pursuant  to  one  or  more  agreements 
that  are  collective  bargaining 
agreements  for  purposes  of  section  3(40) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  These 
procedural  rules  relate  to  specific 
criteria  set  forth  in  29  CFR  2510.3-40 
("criteria  rales")  that  if  met  constitute  a 
finding  by  the  Secretary  that  a  plan  is 
maintained  under  or  pursuant  to  one  or 
more  collective  bargaining  agreements. 
Employee  benefit  plans  that  meet  the 
requirements  of  the  criteria  rules  are 
generally  excluded  from  the  definition 
of  "multiple  employer  welfare 
arrangements"  under  section  3(40)  and 
are  consequently  not  subject  to  state 
regulation.  These  rules  were  generally 
effective  on  April  9.  2003. 

The  procedure  that  includes  the  ICR 
is  available  only  in  situations  where  the 
jiu-isdiction  or  law  of  a  state  has  been 
asserted  against  an  entity  that  it  meets 
the  exception  for  plans  established  or 
maintained  under  or  pursuant  to  one  or 
more  collective  bargaining  agreements 
and  is,  as  a  result,  subject  to  state  law. 

II.  Review  Focus 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


m.  Current  Actions 

The  Office  of  Management  and 
Budget's  (OMB)  approval  of  this  ICR 
will  expire  on  January  31,  2004.  After 
considering  comments  received  in 
response  to  this  notice,  the  Department 
intends  to  submit  the  ICR  to  OMB  for 
continuing  approval.  No  change  to  the 
existing  ICR  is  proposed  or  made  at  this 
time.. 

Employee  Benefits  Security 
Administration,  Department  of  Labor. 

Title:  Petition  for  Finding  under 
Section  3(40)  of  ERISA. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

OMB  Number:  1210=0119. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-for-profit  institutions. 

Respondents:  45. 

Responses:  45. 

Estimated  Total  Burden  Hours:  1. 

Estimated  Total  Burden  Cost 
(Operating  and  Maintenance):  $104,100. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  November  6,  2003. 

Gerald  B.  Lindrew, 

Deputy  Director,  Office  of  Policy  and 
Research,  Employee  Benefits  Security 
Administration. 

[FR  Doc.  03-28299  Filed  1 1-10-03;  8:45  am] 

BILUNG  CODE  45ia-2»-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Certification  Process  for 
Temporary  Agricultural  Employment  of 
Nonimmigrant  Workers  in  the  United 
States  (H-2A  Workers);  H-2A  On-line 
Application  Processing  System; 
Formal  Briefing 

AGENCY:  Employment  and  Training  - 
Administration,  Labor. 
ACnON:  Notice 

SUMMARY:  As  the  result  of  the  General 
Accovmting  Office  (GAO) 
recommendation  to  the  Secretary  of 
Labor  on  ways  to  improve  the  H-2A 
Program,  the  Department  of  labor  (DOL) 
has  designed  an  H-2A  case  management 
system  to  improve  data  tracking  and 
reporting  capabilities.  The  system  will 
also  provide  a  user-fi^iendly  platform  for 
the  Regional  Office  staff  and  the 
regulated  commimity  to  enter 
application  data.  The  Division  of 
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Foreign  Labor  Certification, 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor,  announces  a  formal  briefing  to 
demonstrate  to  agricultural  employers 
and  the  interested  parties  the  new  On- 
Line  Application  Processing  System. 
The  briefing  will  allow  ETA  to 
demonstrate  to  the  regulated 
community,  i.e.,  employers,  attorneys, 
agents  and  associations,  the  benefits  of 
the  online  application  completion 
module. 

DATES:  The  briefing  date  is:  Friday, 
December  5,  2003;  9:30 a.m.  to  4  p.m., 
Monterrey,  CA. 

Notices  of  intention  to  appear  at  the 
briefing  must  be  postmarked  no  later 
than  November  26,  2003. 
ADDRESSES:  The  briefing  location  is: 
Hilton  Monterey,  1000  Oguajito  road, 
Monterey,  CA  93940 

Send  notices  of  intention  to  appear  to: 
Charlene  Giles,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  C-4318,  Washington,  DC  20210. 
Notice  also  may  be  faxed  to  Charlene 
Giles  at  202-693-2769  (this  is  not  a  toll- 
free  number),  or  submitted  by  e-mail  at 
dflc.onp@doI.gov. 

AODmONAL  BmEFINGS:  In  the  near  future, 
the  Division  of  Foreign  Labor 
Certification,  Employment  and  Trafning 
A3ministration  (ETA),  Department 
Labor,  will  announce  additional 
locations  for  formal  briefings  to  be  held 
on  the  East  Coast  in  January  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Giles;  telephone  202-693- 
2950.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
information  public  briefings  will  be 
chaired  by  a  senior  official  of  the 
Employment  and  Training 
Administration.  Persons  appearing  at 
the  briefings  will  be  allowed  a  hands  on 
experience  with  the  system  and  to  pose 
questions  to  Department  staff. 

Signed  at  Washington,  DC,  this  5th  day  of 
November,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 
Training. 

[PR  Doc.  03-28297  Filed  11-10-^3;  8:45  am] 

BHXING  CODE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

ACTXm:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwi  irk  and  respondent  burden, 
conduct  s  a  preclearance  consultation 
prograi^  to  provide  the  general  public 
and  Fed  eral  agencies  with  an 
opportu  lity  to  comment  on  proposed 
and/or  ( ontinuing  collections  of 
information  in  accordance  with  the 
PapenvArk  Reduction  Act  of  1995 
(PRA95:  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  i  eporting  burden  (time  and 
financia  resources)  is  minimized, 
coUectic  n  instriunents  are  clearly 
underst(  lod,  and  the  impact  of  collection 
requiren  lents  on  respondents  can  be 
properlj  assessed.  The  Bureau  of  Labor 
Statistic  1  (BLS)  is  soliciting  comments 
concern:  ng  the  proposed  reinstatement 
of  the  W  ark  Schedules  Supplement  to 
the  Curr  mt  Population  Survey  (CPS),  to 
be  condi  icted  in  May  2004.  A  copy  of 
the  prop  jsed  information  collection 
request  ( [CR)  can  be  obtained  by 
contactii  ig  the  individual  listed  below 
in  the  AI  DRESSES  section  of  this  notice. 
DATES:  V  'ritten  comments  must  be 
submittfl  d  to  the  office  listed  in  the 
ADDRESS  ES  section  of  this  notice  on  or 
before  January  12,  2004. 
ADDRESS  ES:  Send  comments  to  Amy  A. 
Hobby.  I  LS  Clearance  Officer,  Division 
of  Manai  ement  Systems,  Bureau  of 
Labor  St  itistics,  Room  4080,  2 
Massach  asetts  Avenue,  NE., 
Washing :on,  DC  20212,  telephone 
number  ;  02-691-7628  (this  is  not  a  toll 
free  num  aer). 

FOR  FUR-IHER  INFORMATION  CONTACT: 
Amy  A.  ^obby,  BLS  Clearance  Officer, 
telephonic  number  202-691-7628.  (See 
ADDRESS  -S  section). 
SUPPLEMI INTARY  INFORMATION: 

L  Backg]  ound  ~ 

The  CI  S  has  been  the  principal 
source  o:  the  official  Government 
statistics  on  employment  and 
unemployed  for  over  50  years. 
Collectio  1  of  labor  force  data  through 
the  CPS  :  s  necessary  to  meet  the 
requirem  Bnts  in  title  29,  United  States 
Code,  se(  tions  1  and  2.  Over  the  past 
several  djcades,  the  economy  of  the 
United  S  ates  has  been  undergoing  a 
fundame  ital  restructuring.  Advances  in 
computet  and  communications 
technology  have  increasingly  enabled 
some  wo  kers  to  perform  part  or  all  of 
their  woi  c  at  home.  The  growth  of  this 
phenome  non  represents  an  important 
developn  lent  in  this  country's  labor 
markets.  This  supplement  will  provide 
a  substan  tial  and  objective  set  of  data 
about  work  at  home  and  work  in  home- 
based  businesses.  It  will  provide 
nformation  on  the  work 


valuable 

schedule  i  of  employed  persons,  that  is. 


the  beginning  and  ending  times  of  work, 
type  of  shift  worked,  and  calendar  days 
worked.  It  also  will  provide  information 
about  employed  persons  who  do  work  at 
home.  Work  schedule  supplements  have 
been  conducted  since  the  1970s. 
Questions  on  home-based  work  were 
included  in  May  1985,  May  1991,  May 
1997,  and  May  2001.  A  key  purpose  of 
the  May  2004  supplement  is  to  gather 
updated  information  on  these  topics. 
The  May  2004  supplement  will  provide 
information  that  will  help  researchers 
gauge  the  extent  to  which  the  number  of 
persons  who  work  at  home  is  expanding 
and  will  provide  additional  detail  on 
the  nature  of  this  work  activity.  More 
generally,  the  May  2004  supplement 
will  be  used  by  BLS  researchers  and 
others  to  examine  the  changes  in  work 
schedules  and  work  at  home  that  are 
taking  place  over  time. 

II.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,-  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Action 

OMB  clearance  is  being  sought  for  the 
Work  Schedules  Supplement  to  the 
CPS. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Work  Schedules  Supplement  to 
the  CPS: 

OMB  Number:  1220-0119. 

Affected  Public:  Households. 

Total  Respondents:  58,000. 

Frequency:  Occasional. 

Total  Responses:  58,000. 

Average  Time  Per  Response:  4.5 
Minutes. 
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Estimated  Total  Burden  Hours:  4,3250 
hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November,  2003. 

Cathy  Kazanowski, 

Chief,  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
[FR  Doc.  03-28298  Filed  11-10-03;  8:45  am] 
BILUNG  COOE  4510-24-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Hofi&nann,  Inc. 

[Docket  No.  M-2003-076-C] 

Hoffmann,  Inc.,  6001  49th  Street 
South,  Muscatine,  Iowa  52761  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.206(c)  (Ladders; 
construction;  installation  and 
maintenance)  to  the  Goals  Coal 
Company's  Goals  Preparation  Plant 
(MSHA  I.D.  No.  46-05317)  located  in 
Raleigh  County.  West  Virginia.  The 
petitioner  is  currently  constructing  a 
concrete  silo  at  the  Mine.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  use  of  ladder  safety  devices 
in  lieu  of  backguards  or  ladder  cages  on 
temporary  ladders  installed  for  workers 
to  access  scaffold  platforms  during 
construction  of  the  silo.  The  safety 
devices  would  consist  of  a  full-body 
harness  connected  to  an  independent 
lifeline.  Workers  would  be  required  to 
wear  these  devices  while  ascending  or 
descending  the  ladders.  The  petitioner 
states  that  compliance  with  the  existing 
standard  is  not  feasible  during 
construction  of  the  silo,  and  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

2.  Consolidation  Coal  Company 

[Docket  No.  M-2003-077-C] 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 


petition  to  modify  the  application  of  30 
CFR  75.507  (Power  connection  points) 
to  its  Robinson  Run  #95  Mine  (MSHA 
I.D.  No.  46-01318)  located  in  Harrison 
County,  West  Virginia.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  non-permissible 
submersible  pumps  to  be  installed  in 
bleeder  and  retiu-n  entries  and  sealed 
areas  of  the  Robinson  Rim  #95  Mine. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

3.  Consol  Pennsylvania  Coal  Company 

[Docket  No.  M-2003-O78-C] 

Consol  Pennsylvania  Coal  Company, 
1800  Washington  Road,  Pittsburgh, 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modiiy  the  application  of  30 
CFR  75.507  (Power  connection  points) 
to  its  Enlow  Fork.Mine  (MSHA  I.D.  No. 
36-07416)  located  in  Greene  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
permit  non-permissible  submefsible 
pumps  to  be  installed  in  bleeder  and 
return  entries  and  sealed  areas  of  the 
Enlow  Fork  Mine.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

4.  Glady  Fork  Mining,  Inc. 

[Docket  No.  M-2003-079-<:] 

Glady  Fork  Mining,  Inc..  P.O.  Box 
430,  Buckhannon.  West  Virginia  26201 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(Weekly  examination)  to  its  Mine  No.  1 
(MSHA  I.D.  No.  46-01162)  4ocated  in 
Upshur  County,  West  Virginia.  The 
petitioner  proposes  to  use  an  alternative 
method  to  examine  the  air  in  certain 
areas  of  the  return  air  course.  The 
petitioner  states  that  there  are  nine  seals 
within  approximately  1000  feet  that 
would  be  unsafe  to  travel  for 
examination  due  to  fallen  walkway  and 
deteriorating  roof  conditions.  The 
petitioner  proposes  to  check  the  air 
going  into  seals  on  the  intake  side  in  3 
locations,  and  return  1  location  of  the 
affected  area,  and  check  the  quality  of 
air  entering  the  seals  at  3  locations  and 
return  1  location  on  a  daily  basis  until 
all  production  has  ceased  and  all 
equipment  has  been  removed  from  the 
mine.  The  petitioner  states  that  all  air 
will  be  directed  to  the  main  return 
within  approximately  1000  feet  of  the 
main  fan  and  that  its  proposed 
alternative  method  for  the  Mine  No.  1 
would  exceed  the  existing  standard. 


5.  KenAmerican  Resources,  Inc. 

[Docket  No.  M-2003-080-<:] 

KenAmerican  Resources,  Inc.,  7590 
State  Route  181,  Central  City,  Kentucky 
42330  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(Weekly  examination)  to  its  Paradise  #9 
Mine  (MSHA  I.D.  No.  15-17741)  located 
in  Muhlenberg  County,  Kentucky.  The 
petitioner  proposes  to  establish  a 
Measuring  Point  Location  in  the  Main 
East  return  at  x-cut  #10  (MPL  IB)  and 
the  ventilation  entries  at  x-cut  #7  (MPL 
C  &  D),  and  in  the  Main  North  return  at 
x-cut  #1.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

6.  Bowie  Resources  Limited 

[Docket  No.  M-2003-O81-C] 

Bowie  Resources  Limited,  P.O.  Box 
483,  Paonia,  Colorado  81428  has  filed  a 
petition  to  modif\-  the  application  of  30 
CFR  75.1002  (Installation  of  electric 
equipment  and  conductors; 
permissibility)  to  its  Bowie  No.  3  Mine 
(MSHA  I.D.  No.  05-04758)  located  in 
Delta  County.  Colorado.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  the  use  of  high- 
voltage  continuous  miners  inby  the  last 
open  crosscut  and  within  150  feet  of  the 
pillar  workings.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration.  1100 
Wilson  Boulevard,  Room  2350. 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  12,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington.  Virginia,  this  5th  day 
of  November,  2003. 
Marvin  W.  Nichols.  Jr., 

Director.  Office  of  Standards.  Regulations. 

and  Variances. 

[FR  Doc.  03-28247  Filed  11-10-03;  8:45  am] 

BILUNG  COD€  4510-43-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic*  03-145] 

Return  to  Right  Task  Group;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Spate  Administration 
announces  a  meeting  of  the  Return  to 
Flight  Task  Group  (RTFTG). 
DATES:  Thursday,  December  11,  2003, 
from  9  a.m.  until  11  a.m. 

ADDRESSES:  Nassau  Bay  Hilton,  3000 
NASA  Parkway,  Houston,  TX  77058 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  M.  Lengyel  at  (281)  792-7523. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  meeting 
rooih.  Attendees  will  be  requested  to 
sign  a  register. 

The  agenda  for  the  meeting  is  as 
follows: 

— ^Welcome  remarks  from  Chair; 

— Status  reports  from  Technical, 
Operations  and  Management  Panel 
Chairs  on  NASA's  implementation  of 
all  Columbia  Accident  Investigation 
Board  return  to  flight  findings/ 
recommendations; 

— Remarks  from  Editorial  Sub-Panel; 

— Action  item  summary  from  Executive 
Secretary;  and 

— Closing  remarks  from  Chair. 
It  is  imperative  that  the  meeting  be 

held  on  this  date  to  accommodate  the 

scheduling  priorities  of  the  key 

participants. 

June  W.  Edwards. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  03-28296  Filed  11-10-03;  8:45  am] 

BIUJNG  CODE  7510-01-P 
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NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  Review; 
Comment  Request. 


SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 


inviting  the  general  public  and  other 
Federal  tgencies  to  comment  on  this 
propose!  I  continuing  information 
collectia  a.  This  is  the  second  notice  for 
public  c(  imment;  the  first  was  published 
in  the  F«  deral  Register  at  68  FR  37866 
and  no  c  amments  were  received.  NSF  is 
forward!  ag  the  proposed  submission  to 
the  Offic  B  of  Management  and  Budget 
(OMB)  f(  r  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  C  Dmments  regarding  these 
informal  on  collections  are  best  assured 
of  havini ,  their  full  effect  if  received  by 
OMB  wi  bin  30  days  of  publication  in 
the  Fede  ral  Register. 

ADDRESS  :S:  Written  comments 
regardin  ;  (a)  Whether  the  collection  of 
informat  on  is  necessary  for  the  proper 
performs  nee  of  the  functions  of  NSF, 
includin  ;  whether  the  information  will 
have  pra  :tical  utility;  (b)  the  accuracy  of 
NSF's  es  imate  of  burden  including  the 
validity  i  if  the  methodology  and 
assumpt  ons  used;  (c)  ways  to  enhance 
the  quali  :y,  utility  and  clarity  of  the 
informat  on  to  be  collected;  or  (d)  ways 
to  minin;  ize  the  burden  of  the  collection 
of  inforn  ation  on  those  who  are  to 
respond,  including  through  the  use  of 
appropri  ite  automated,  electronic, 
mechanii  :al,  or  other  technological 
collectio  1  techniques  or  other  forms  of 
informat  on  technology  should  be 
addresse  i  to:  Office  of  Information  and 
Regulato  y  Affairs  of  OMB,  Attention: 
Desk  Off  cer  for  National  Science 
Foundation,  725  17th  Sti-eet,  NW.,  Room 
10235,  V\  ashington,  DC  20503,  and  to 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  I  lational  Science  Foundation, 
4201  Wil  son  Boulevard,  Suite  295, 
Arlingtoi,  Virginia  22230  or  send  email 
to  splimj.  to@nsf.gov.  Copies  of  the 
submissi  m  may  be  obtained  by  callling 
(703)292-7556. 

FOR  FURT  1ER  INFORMATION  CONTACT: 

Suzanne  H.  Plimpton,  NSF  Reports 
Clearano  i  Officer  at  (703)  292-7556  or 
send  e-m  lil  to  splimpto@nsf.gov. 
An  age  ticy  may  not  conduct  or 
sponsor  i  collection  of  information 
unless  th  3  collection  of  information 
displays  ^  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  colle«  lion  of  information  that  such 
persons  a  re  not  required  to  respond  to 
the  collei  ition  of  information  unless  it 
displays  i  currently  valid  OMB  control 
number. 

SUPPLEMiNTARY  INFORMATION: 

Title  o  Collection:  Generic  Clearance 
of  the  Sc  ence  Resources  Statistics 
Survey  Ii  iprovement  Projects. 

OMB  Qpntrol  No.:  3145-0174. 


Abstract:  The  National  Science 
Foxmdation's  (NSF)  Division  of  Science 
Resources  Statistics  (SRS)  needs  to 
collect  timely  data  on  constant  changes 
in  the  science  and  technology  sector  and 
to  provide  the  most  complete  and 
accurate  information  possible  to  policy 
makers  in  Congress  and  throughout 
goverjiment  and  academia.  NSF/SRS 
conducts  many  surveys  to  obtain  the 
data  for  these  purposes.  The  Generic 
Clearance  will  be  used  to  ensure  that  the 
highest  quality  data  is  obtained  from 
these  surveys.  State-of-the-art 
methodology  will  be  used  to  develop, 
evaluate,  and  test  questionnaires  as  well 
as  to  improve  survey  methodology.  This 
may  include  field  or  pilot  tests  of 
questions  for  future  large-scale  surveys, 
as  needed. 

Expected  Respondents.  The 
respondents  will  be  from  industry, 
academia,  nonprofit  organizations, 
members  of  the  public,  and  Federal 
agencies.  Respondents  will  be  either 
individuals  or  institutions,  depending 
upon  the  survey  under  investigation. 
Qualitative  procedures  will  generally  be 
conducted  in  person,  but  quantitative 
procedures  may  be  conducted  using  the 
same  mode  as  the  survey  under 
investigation.  Up  to  8,020  respondents 
will  be  contacted  across  all  survey 
improvement  projects.  No  respondent 
will  be  contacted  more  than  twice  in 
one  year  under  this  generic  clearance. 
Every  effort  will  be  made  to  use 
technology  to  limit  the  burden  on 
respondents  fitim  small  entities. 

Both  qualitative  and  quantitative 
methods  will  be  used  to  improve  NSF's 
current  data  collection  instruments  and 
processes  and  to  reduce  respondent 
burden,  as  well  as  to  develop  new 
surveys.  Qualitative  methods  include, 
but  are  not  limited  to,  expert  review; 
exploratory,  cognitive,  and  usability 
interviews;  focus  groups;  and 
respondent  debriefings.  Cognitive  and 
usability  interviews  may  include  the  use 
of  scenarios,  paraphrasing,  card  sorts, 
vignette  classifications,  and  rating  tasks. 
Quantitative  methods  include,  but  are 
not  limited  to,  behavior  coding,  split 
panel  tests,  and  field  tests. 

Information  being'^iollected  is  not 
considered  sensitive.  In  general, 
assiu-ances  of  data  confidentiality  will 
not  be  provided  to  respondents  in  the 
pretests.  Instead,  respondents  have  the 
option  of  requesting  that  any  and  all 
data  they  provide  be  kept  confidential. 

Use  of  the  Information.  The  purpose 
of  these  studies  is  to  use  the  latest  and 
most  appropriate  methodology  to 
improve  NSF  surveys.  The  data  will  be 
used  internally  to  improve  NSF  surveys.  ' 
Methodological  findings  may  be 
presented  externally  in  technical  papers 
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at  conferences,  published  in  the 
proceedings  of  conferences,  or  in 
journals.  Improved  NSF  surveys  will 
help  policy  makers  in  decisions  on 
research  and  development  funding, 


graduate  education,  scientific  and 
technical  workforce,  regulations,  and 
reporting  guidelines,  as  well  as 
contributing  to  reduced  smvey  costs. 


Burden  on  the  Public.  NSF  estimates 
that  a  total  reporting  and  recordkeeping 
burden  of  11,200  hours  will  result  from 
pretesting  to  improve  its  surveys.  The 
calculation  is: 


Table  1.— Anticipated  Surveys  To  Undertake  Improvement  Projects,  Along  With  the  Number  of 

Respondents  and  Burden  Hours  Per  Survey 


Survey  name 


Graduate  Student  Survey 

Sestat  Surveys 

New  Postdoc  Survey 

New  and  Redesigned  R&D  Surveys: 

Acadenr)ic  R&D  

Government  R&D  

Nonprofit  R&D  

Industry  R&D 

Survey  of  Scientific  &  Engineering  Facilities 

Instrumentation 

Public  Understanding  of  S&E  Surveys 

Scientific  Publications 

Additional  surveys  not  specified 


Total 


Graduate  Student  Survey 

Sestat  Sun/eys 

New  Postdoc  Survey 

New  and  Redesigned  R&D  Surveys: 

Academic  R&D  

Government  R&D  

Nonprofit  R&D  

Industry  R&D  

Survey  of  Scientific  &  Engineering  Facilities 

Instrumentation 

Public  Understanding  of  S&E  Surveys 

Scientific  Publications 

Additional  surveys  not  specified  


Total 


Number  of 
respondents^ 


2  15,500 

5,000 

800 

600 
50 
200 
500 
300 
150 
200 
120 
400 


23.820 


500 

5,000 

800 

600 
50 
200 
500 
300 
150 
200 
120 
400 


8,820 


Hours 


31,500 
5,000 
1,000 

600 

50 

100 

1,000 

150 

300 

50 

250 

1,200 


41,200 


1,500 
5.000 
1.000 

600 

50 

100 

1.000 

150 

300 

50 

250 

1,200 


11,200 


'  Number  of  respondents  listed  for  any  Individual  survey  may  represent  several  metfiodologicaJ  improvement  projects. 
2  This  number  refers  to  ttie  science  and  engineering  departments  within  the  academic  institutions  of  the  United  States  (not  the  academic  insti- 
tutions themselves).  This  number  is  large  enough  to  accommodate  a  split  panel  test  of  this  survey. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  5,  2003. 
Suzanne  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation^ 

[FR  Doc.  03-28276  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  7555-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act;  Notice  of  Meeting 

TIME:  9  a.m.,  Tuesday,  November  18, 

2003. 

PLACE:  NTSB  Conference  Center,  429 

L'Enfant  Plaza  SW,  Washington,  DC 

20594.  > 


STATUS:  The  two  items  are  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

5299K— Most  Wanted  Safety 

Recommendations  Program — 
'  November  2003  Update  on  Federal 
Issues. 

7602 — Aviation  Accident  keport — Crash 
of  an  Aviation  Charter,  Inc.,  Raytheon 
(Beechcraft)  King  Air  AlOO,  N41BE, 
near  Eveleth,  Minnesota,  on  October 
25,  2002. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodations  should  contact  Ms. 
Carolyn  Dargan  at  (202)  314-6305  by 
Friday,  November  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicky  D'Onofrio,  (202)  314-6410. 


Dated:  November  7.  2003. 
Vicky  D'Onofrio, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  03-28432  Filed  11-7-03;  1:22  pm] 
BILUNG  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-245, 50-336,  and  50-423] 

Dominion  Nuclear  Connecticut,  Inc., 
Millstone  Power  Station,  Unit  Nos.  1, 2, 
land  3;  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
indirect  transfer  of  Facility  Operating 
Licenses  Nos.  DPR-21,  DPR-65,  and 
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NPF-49  for  the  Millstone  Power  Station, 
Unit  Nos.  1,  2,  and  3  (Millstone). 
respectively,  to  the  extent  held  by 
Dominion  Nuclear  Connecticut,  Inc. 
(DNC).  DNC  is  a  wholly-owned,  indirect 
subsidiary  of  Dominion  Resources,  Inc. 
(DRI),  the  ultimate  parent  of  DNC.  The 
proposed  Changes  would  result  from  a 
corporate  realignment  involving  several 
steps,  including:  the  elimination  of 
certain  intermediate  subsidiaries  of  DRI 
that  are  parents  of  DNC;  the  merger  of 
certain  intermediate  subsidiaries  of  DRI, 
affecting  the  chain  of  ownership  of 
DNC;  and  the  insertion  of  a  new  direct  _ 
parent  for  DNC  in  the  corporate 
structure. 

According  to  an  application  for 
approval  filed  by  DNC  dated  October  8, 
2003,  the  proposed  corporate 
restructxiring  would  involve  an  internal 
realignment  and  consolidation  of  energy 
marketing  functions  within  the 
Dominion  companies.  The  changes 
would  not  result  in  any  direct  transfer 
of  the  facility  licenses  for  the  Millstone 
units  which  are  and  would  remain  held 
by  DNC  and,  in  the  case  of  Millstone 
Unit  No.  3,  certain  unaffiliated  co- 
owners.  Following  the  proposed 
restructuring,  DNC  would  continue  to 
operate  and  (in  conjunction  with  the 
unaffiliated  owners  of  Millstone  Unit 
No.  3)_own  the  Millstone  units.  No 
physical  changes  to  the  Millstone  units 
or  operational  changes  are  being 
proposed  in  the  application. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license,  if  the  Commission  determines 
that  the  imderlying  transaction  that  will 
effectuate  the  indirect  transfer  will  not 
affect  the  qualifications  of  the  holder  of 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
piusuant  thereto. 

The  filing  of  requests  for  hearing  arid 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  December  2,  2003,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 


set  forti  in  Subpart  M,  "Public 
Notifica  tion.  Availability  of  Documents 
and  Rec  srds.  Hearing  Requests  and 
Procedu  res  for  Hearings  on  License 
Transfei  Applications."  of  10  CFR  part 
2.  In  paj  ticular,  such  requests  and 
petition  J  must  comply  with  the 
requirei  lents  set  forth  in  10  CFR  2.1306, 
and  sho  ild  address  the  considerations 
containi  d  in  10  CFR  2.1308(a). 
Untime  y  requests  and  petitions  may  be 
denied,  is  provided  in  10  CFR 
2.1308(1 ),  unless  good  cause  for  failure 
to  file  oA  time  is  established.  In 
addition ,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Cora  mission  will  also  consider,  in 
reviewii  g  untimely  requests  or 
petitioni  ,  set  forth  in  1 0  CFR 
2.1308(1  )(l)-(2). 

Reque  sts  for  a  hearing  and  petitions 
for  leav«  to  intervene  should  be  served 
upon  Li  lian  M.  Cuoco,  Senior  Counsel, 
Dominic  n  Resources  Services,  Inc., 
Rope  Fe  ry  Road,  Waterford,  CT  06385 
(telepho  le:  860-444-5316;  fax:  860- 
444-42 7  B;  e-mail: 

lillian_c  ioco@dom.com;  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commis  sion,  Washington,  DC  20555- 
0001  (e-i  nail  address  for  filings 
regardin ;  license  transfer  cases  only: 
ogclt@m  c.gov;  and  the  Secretary  of  the 
Commis  ;ion,  U.S.  Nuclear  Regulatory 
Commis  ;ion.  Washington,  DC  20555- 
0001,  At  'ention:  Rulemakings  and 
Adjudici  itions  Staff,  in  accordance  with 
10  CFR;. 1313. 

The  O  tmmission  will  issue  a  notice  or 
order  gr<  nting  or  denying  a  hearing 
request  (  r  intervention  petition, 
designat  ng  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presidin  ;  Officer.  A  notice  granting  a 
hearing  vill  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  iltemative  to  requests  for 
hearing  <  nd  petitions  to  intervene,  by 
Decemb*  r  12,  2003.  persons  may  submit 
written  c  omments  regarding  the  license 
transfer  i  ipplication,  as  provided  for  in 
10  CFR  :  .1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  coi  nments,  but  such  comments 
will  not  )therwise  constitute  part  of  the 
decision  il  record.  Comments  should  be 
submitte  i  to  the  Secretary,  U.S.  Nuclear 
Regulate  ry  Commission,  Washington. 
DC  2055  i-0001.  Attention:  Rulemakings 
and  Adji  dications  Staff,  and  should  cite 
the  publ  cation  date  and  page  number  of 
this  Fedi  ral  Register  notice. 

For  fill  ther  details  with  respect  to  this 
action,  s(  le  the  application  dated 
October  I,  2003,  available  for  public 
inspecti(  n  at  the  Commission's  Public 
Documei  it  Room  (PDR),  located  at  One 
White  Fl  nt  North,  Public  File  Area  Ol 


F21, 11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System's 
(ADAMS)  Public  Electronic  Reading 
Room  op  the  Internet  at  the  NRC  Web 
site,  http://www.iw.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  l-800-3a7-4209,  301-415-4737  or 
by  e-mail  to  pdi®nrc.gov. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  November.  2003. 

For  The  Nuclear  Regulatory  Commission. 
Richard  B.  Ennis, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-28295  Filed  11-10-03;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company,  et 
al.;  Notice  of  Issuance  of  Amendments 
to  Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  157  to  Facility 
Operating  License  (FOL)  No.  NPF-76 
and  Amendment  No.  145  to  FOL  No. 
NPF-80  for  the  South  Texas  Project, 
Units  1  and  2^  respectively,  issued  to 
STP  Nuclear  Operating  Company,  eial. 
(the  licensee).  South  Texas  Project, 
Units  1  and  2  is  located  in  Matagorda 
County,  Texas.  The  amendments  consist 
of  changes  to  the  FOLs  and  Appendix  C 
to  the  FOLs.  The  amendments  delete 
antitrust  conditions  contained  in  the 
FOLs,  and  Appendix  C,  for  South  Texas 
Project,  Units  1  and  2.  The  amendments 
are  effective  as  of  the  date  of  issuance. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendments.  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
October  1,  2002  (67  FR  61685)  and 
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September  12,  2003  (68  FR  53758).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
these  notices. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (68  PR  53760 
dated  September  12,  2003). 

Further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  August  20,  2002,  (2) 
Amendment  No.  157  to  License  No. 
NPF-76  and  Amendment  No.  145  to 
License  No.  NPF-80,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21,11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.htmI. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-^209,  301- 
415—4737,  or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  Jaffe, 

Senior  Project  Manager,  Section  1.  Project 
Directorate  IV.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-28294  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  7590-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Notice 

DATES:  Weeks  of  November  10, 17,  24, 
December  1,  8,  15,  2003. 

PLAC^:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  November  10,  2003 

Wednesday,  November  12,  2003 

2  p.m. 

Discussion  of  Intergovernmental 
Issues  (Closed — Ex.  9) 

Thursday,  November  13,  2003 

10:15  a.m. 

Affirmation  Session  (Public  Meeting) 
Week  of  November  17,  2003 — Tentative 

Thursday,  November  20,  2003 

12:45  p.m. 

Briefing  on  Threat  Environment 
Assessment  (Closed — Ex.  1) 

Week  of  November  24,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  24,  2003. 

Week  of  December  1,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  1,  2003. 

Week  of  December  8,  2003 

Tuesday.  December  9,  2003 

1:30  p.m. 

Briefing  on  Equal  Employment 
Opportunity  Program  (Public 
Meeting)  (Contact:  Corenthis  Kelley, 
301-415-7370) 

Wednesday.  December  10,  2003 

9:30  a.m. 

Briefing  on  Strategic  Workforce 
Planning  and  Human  Capital 
Initiatives  (Closed — Ex.  2) 

Week  of  December  15,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  15.  2003. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
pohcy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 


Dated:  November  6,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

[FR  Doc.  03-28410  Filed  11-7-03;  11:10  am) 
BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Appllcattons  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Consideratkms 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189  . 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  ft-om  any  person. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued,  from  October  17, 
2003,  through  October  30.  2003.  The  last 
biweekly  notice  was  published  on 
October  28,  2003  (68  FR  59212). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
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detennination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
^  issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  detennination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Wjitten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  December  12,  200a,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  v/ho 
wishes  to  participate  as  a  party^in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor).  Rockville,  Maryland. 


Publicl]  .available  records  will  be 
accessil  le  from  the  Agenc5nvide 
Docum<  nts  Agcess  and  Management 
System!  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  W«  b  site,  http://www.nrc.gov/ 
reading'  rm/ doc-collections/ cfr/.  If  a 
request  or  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  th«  ^  Commission  or  an  Atomic 
Safety  a  id  Licensing  Board,  designated 
by  the  C  ammission  or  by  the  Chairman 
of  the  A  omic  Safety  and  Licensing 
Board  Pi  inel,  will  rule  on  the  request 
and/or  { etition;  and  the  Secretary  or  the 
designal  ed  Atomic  Safety  and  Licensing 
Board  w  ill  issue  a  notice  of  a  hearing  or 
an  appr<  rpriate  order. 

As  re(  uired  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  wi  h  particularity  the  interest  of 
the  petit  ioner  in  the  proceeding,  and 
how  tha  interest  may  be  affected  by  the 
results  c  f  the  proceeding.  The  petition 
should  s  aecifically  explain  the  reasons 
why  int(  rvention  should  be  permitted 
with  pal  ticular  reference  to  the 
followir  I  factors:  (1)  The  nature  of  the 
petition(  r's  right  under  the  Act  to  be 
made  a   larty  to  the  proceeding;  (2)  the 
nature  a  id  extent  of  the  petitioner's 
propertj ,  financial,  or  other  interest  in 
the  proc  jeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  n  the  proceeding  on  the 
petition*  r's  interest.  The  petition  should 
also  idei  tify  the  specific  aspect(s)  of  the 
subject  I  latter  of  the  proceeding  as  to 
which  p  ititioner  wishes  to  intervene. 
Any  per  on  who  has  filed  a  petition  for 
leave  to  ntervene  or  who  has  been 
admittec  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  u]  i  to  15  days  prior  to  the  first 
preheari  ig  conference  scheduled  in  the 
proceed  ng,  but  such  an  amended 
petition  nust  satisfy  the  specificity 
requiren  ents  described  above. 

Not  la  er  than  "15  days  prior  to  the  first 
preheari  ig  conference  scheduled  in  the 
proceed:  ag,  a  petitioner  shall  file  a 
supplem  snt  to  the  petition  to  intervene 
which  IE  ust  include  a  list  of  the 
contentii  )ns  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  coi  sist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controve  rted.  In  addition,  the  petitioner 
shall  pre  vide  a  brief  explanation  of  the 
bases  of  he  contention  and  a  concise 
statemer  t  of  the-alleged  facts  or  expert 
opinion  vhich  support  the  contention 
and  on  «  hich  the  petitioner  intends  to 
rely  in  p  oving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  i  eferences  to  those  specific 
sources  j  nd  documents  of  which  the 
petition*-  is  aware  and  on  which  the 
petitionar  intends  to  rely  to  establish 


those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuanc^of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be- transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
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either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374, 
LaSalle  County  Station,  Units  1  and  2, 
LaSalle  County,  Illinois 

Date  of  amendment  request:  July  1 , 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Appendix  A,  Technical 
Specifications  (TS),  of  Facility 
Operating  License  Nos.  NPF-11  and 
NPF-18.  Specifically,  the  proposed 
changes  will  delete  one  and  add  two 
references  to  the  list  of  analytical 
methods  in  TS  5.6.5.  "Core  Operating 
Limits  Report  (COLR),"  that  can  be  used 
to  determine  core  operating  limits.  The 
deleted  reference  is  to  an  analytical 
method  that  is  no  longer  applicable  to 
LaSalle  County  Station  (LSCS).  The  new 
references  will  allow  LSCS  to  use 
General  Electric  Company  (GE)  methods 
for  the  determination  of  fuel  assembly 
critical  power  of  Framatome  Advanced 
Nuclear  Fuel,  Inc.  (Framatome)  Atriiun- 
9B  and  Atrium-10  fuel.  The  proposed 
changes  are  the  result  of  a  LSCS 
decision  to  insert  GE14  fuel  during  the 
upcoming  refueling  outage  at  LSCS  Unit 
1  in  January  2004.  GE's  safety  analysis 
methodologies  have  been  previously 


used  at  LSCS  and  GE14  fuel  is  cvurently 
in  use  at  other  Exelon  Generation 
Company.  LLC  (Exelon),  stations. 

The  first  added  reference.  "GEXL96 
Correlation  for  Atrium-9B  Fuel."  will 
list  a  method  that  was  previously 
approved  by  the  NRC  for  use  by 
licensees.  The  second  added  reference. 
"GEXL97  Correlation  for  Atrium-10 
Fuel,"  will  list  a  GE  method  for 
determining  the  critical  power  for 
Atrimn-10  ftiel.  This  correlation  has  not 
been  previously  reviewed  and  approved 
by  the  NRC  for  use  by  licensees. 
Additionally,  editorial  changes  will  be 
made  to  existing  references. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probabilitv  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  will  delete  one  and 
add  two  additional  references  to  the  list  of 
administratively  controlled  analjrtical 
methods  in  TS  5.6.5,  "Core  Operating  Limits 
Report  (€OLR),"  that  can  be  used  to 
determine  core  operating  limits  and  make 
minor  editorial  changes  to  the  existing 
references.  TS  5.6.5  lists  NRC  approved 
analytical  methods  used  at  LaSalle  County 
Station  (LSCS)  to  determine  core  operating 
limits.  [LSCS  Unit  1  is  scheduled  to  load  GE 
fuel  during  its  upcoming  outage  in  Janu2uy 
2004.] 

The  proposed  changes  to  TS  Section  5.6.5 
will  add  the  fuel  analytical  methods  that 
support  the  initial  insertion  of  GE14  fuel  to 
the  list  of  methods  used  to  determine  the 
core  operating  limits.  The  deletion  or 
addition  of  approved  methods  to  TS  Section 
5.6.5  and  minor  editorial  changes  to  the 
existing  references  has  no  effect  on  any 
accident  initiator  or  precursor  previously 
evaluated  and  does  not  change  the  manner  in 
which  the  core  is  operated.  The  methods 
have  been  reviewed  to  ensure  that  the  output 
accurately  models  predicted  core  behavior, 
have  no  effect  on  the  type  or  amount  of 
radiation  released,  and  have  no  effect  on 
predicted  offsite  doses  in  the  event  of  an 
accident.  Thus,  the  proposed  changes  do  not 
have  any  effect  on  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  changes  in  the 
administratively  controlled  anal>'tical 
methods  does  [do]  not  affect  the  ability  of 
LSCS  to  successfully  respond  to  previously 
evaluated  accidents  and  does  [do]  not  affect 
radiological  assumptions  used  in  the 
evaluations.  Thus,  the  radiological 
consequences  of  any  accident  previously 
evaluated  are  not  increased. 

Therefore,  the  proposed  changes  do  not 
involve  a  signihceuit  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  TS  Section  5.6.5 
do  not  affect  the  performance  of  any  LSCS 
structure,  system,  or  component  credited 
with  mitigating  any  accident  previously 
evaluated.  The  insertion  of  a  new  generation 
of  fuel  which  has  been  analyzed  with  NRC 
approved  methodologies  will  not  affect  the 
control  parameters  governing  unit  operation 
or  the  response  of  plant  equipment  to 
transient  conditions.  The  proposed  changes 
do  not  introduce  any  new  modes  of  system 
operation  or  failure  mechanisms. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  will  delete  one  and 
add  two  additional  references  to  the  list  of 
administratively  controlled  analytical 
methods  in  TS  5.6.5  that  can  be  used  to 
determine  core  operating  limits  and  make 
minor  editorial  changes  to  the  titles  of 
existing  references.  The  proposed  changes  do 
not  modify  the  safety  limits  or  setpoints  at 
which  protective  actions  are  initiated,  and  do 
not  change  the  requirements  governing 
operation  or  availability  of  safety  equipment 
assumed  to  operate  to  preserve  the  margin  of 
safety.  Therefore.  LSCS  has  determined  that 
the  proposed  changes  provide  an  equivalent 
level  of  protection  as  that  currently  provided. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  ft  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Deputy  General  Counsel,  Exelon 
BSC— Legal.  2301  Market  Street. 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 
September  11.  2003. 

Description  of  amendment  request: 
Revise  the  dose  model  for  the 
containment  activated  concrete,  rebar 
(hereafter  referred  to  as  activated 
concrete)  and  liner,  by  incorporating 
more  realistic  radionuclide  release  rates 
and  to  change  the  associated  derived 
concentration  guideline  limit  (DCGL)  for 
activated  concrete. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
Response:  No. 

The  requested  license  amendment  does  not 
authorize^ny  plant  activities  beyond  those 
allowed  by  10  CFR  Chapter  I  or  beyond  those 
considered  in  the  DSAR.  The  bounding 
accident  described  in  the  Defueled  Safety 
Analysis  Report  (DSAR)  for  potential 
airborne  activity  is  the  postulated  resin  cask 
drop  accident  in  the  Low  Level  Radioactive 
Waste  Storage  Building.  This  accident  is 
expected  to  contain  more  potential  airborne 
activity  than  can  be  released  from  other 
decommissioning  events.  The  radionuclide 
distribution  assumed  for  the  spent  resin  cask 
has  a  greater  inventory  of  transuranic 
radionuclides  (the  major  dose  contributor) 
than  the  distributiorrof  plant  derived 
radionuclides  in  the  components  involved  in 
other  decommissioning  accidents.  The  other 
accidents  considered  in  the  DSAR  include: 
(1)  Explosion  of  liquid  petroleum  gas  (LPG) 
leaked  from  a  front  end  loader  or  forklift;  (2) 
Explosion  of  oxyacetylene  during  segmenting 
of  the  reactor  vessel  shell;  (3)  Release  of 
radioactivity  from  the  RCS  decontamination 
ion  exchange  resins;  (4)  Gross  leak  during  in- 
situ 'decontamination;  (5)  Segmentation  of 
RCS  piping  with  unremoved  contamination; 
(6)  Fire  involving  contaminated  clothing  or 
combustible  waste;  (7)  Loss  of  local  airborne 
contamination  control  during  blasting  or 
jackhammer  operations;  (8)  Temporary  Loss 
of  Services;  (9)  Dropping  of  Contaminated 
Concrete  Rubble-;  (10)  Natural  phenomena; 
and  (11)  Transportation  accidents.  The 
probabilities  and  consequences  for  these 
accidents  are  estimated  in  the  basis 
documentation  for  DSAR  Section  7.  No 
systems,  structures,  or  components  that 
could  initiate  or  be  required  to  mitigate  the 
consequences  of  an  accident  are  affected  by 
the  proposed  change  in  any  way  not 
previously  evaluated  in  the  DSAR.  Since 
Maine  Yankee  does  not  exceed  the  salient 
parameters  associated  with  the  plant 
referenced  in  the  basis  documentation  in  any 
material  respects,  it  is  concluded  that  these 
probabiUties  and  consequences  are  not 
increased.  Therefore,  the  proposed  change  to 
the  Maine  Yankee  license  does  not  involve 
any  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  requested  license  amendment  does  not 
authorize  any  plant  activities  that  could 
precipitate  or  result  in  any  accidents  beyond 
those  considered  in  the  DSAR.  The  accidents 
previously  evahiated  in  the  DSAR  are 
described  above.  These  accidents  are 
described  in  the  basis  documentation  for 
DSAR  Section  7.  The  proposed  change  does 
not  affect  plant  systems,  structures,  or 
components  in  any  way  not  previously 
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evaluatd  in  the  DSAR.  Since  Maine  Yankee 
does  n<  t  exceed  the  salient  parameters 
associa  ed  with  the  plant  referenced  in  the 
d(  icumentation  in  any  material  respects, 
coi  icluded  that  these  accidents 
appropriately  bound  the  kinds  of  accidents 
during  decommissioning.  Therefore, 
pro  rosed  change  to  the  Maine  Yankee 
tvould  not  create  the  possibility  of  a 
different  kind  of  accident  from  any 
previously  evaluated. 
5  the  proposed  amendment  involve 
cant  reduction  in  a  margin  of  safety? 
i(  inse:  No. 

I  largin  of  safety  defined  in  Maine 
license  basis  for  the  consequences 
decoi  nmissioning  accidents  has  been 
establisped  as  the  margin  between  the 

decommissioning  accident  and  the 
associated  with  the  need  for 
emergency  plan  offsite  protection,  namely 
the  Env  ronmental  Protection  Agency 
Protecti  /e  Action  Guidelines  EPA-PAGs.  As 
descrilx  d  above,  the  bounding 
decomn  lissioning  accident  is  the  postulated 
resin  ca  tk  drop  accident  in  the  Low  Level 
Radioac  live  Waste  Storage  Building.  Since 
bounding  decommissioning  accident  is 
to  contain  more  potential  airborne 
than  can  be  released  from  other 
lissioning  events  and  since  the 
radionu  :lide  distribution  assumed  for  the 
re  sin  cask  has  more  transuranics  (the 
li  ise  contributor)  than  the  distribution 
ci  imponents  involved  in  other 
decomn  issioning  accidents,  the  margin  of 
a!  sociated  with  the  consequences  of 
decomn  issioning  accidents  cannot  be 

The  margin  of  safety  defined  in  the 
statements  of  consideration  for  the  final  rule 

F  adiological  Criteria  for  License 
Termin^ion  is  described  as  the  margin 

the  100  mrem/yr  public  dose  limit 
establislled  in  10  CFR  20.1301  for  licensed 
and  the  25  mrem/yr  dose  limit  to 
average  member  of  the  critical  group  at 
considered  acceptable  for  unrestricted 
margin  of  safety  accounts  for  the 
effect  of  multiple  sources  of 
exposure  to  the  critical  group, 
license  termination  plan  (LTP)  was 
to  comply  with  the  radiological 
criteria  1  3t  license  termination  for 
unrestrii  ted  use,  the  margin  of  safety  cannot 
redut  ed.  Therefore,  the  proposed  changes 
M|iine  Yankee  license  would  not 

significant  reduction  in  any  margin 


us  on 


on  the  above,  Maine  Yankee 

that  the  proposed  amendment 
no  significant  hazards  consideration 
B  standards  set  forth  in  10  CFR 
and,  accordingly,  a  finding  of  "no 
■  hazards  consideration"  is 


fRC 


staff  has  reviewed  the 
s  analysis  and,  based  on  this 
it  appears  that  the  three 
^  of  10  CFR  50.92(c)  are 
Therefore,  the  NRC  staff 
to  determine  that  the 
amendment  involves  no 
c4nt  hazards  consideration. 


Attorney  for  licensee:  joe  Fay,  Esquire, 
Maine  Yankee  Atomic  Power  Company, 
321  Old  Ferry  Road,  Wiscasset,  Maine 
04578. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-255,  Palisades  Plant, 
Van  Buren  County,  Michigan 

Date  of  amendment  request:  April  11, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  woulrf  make 
various  administrative,  editorial,  and 
typographical  changes  to  Technical 
Specification  (TS)  Section  5.0, 
"Administrative  Controls."  Specifically, 
the  proposed  changes  would: 

(1)  Correct  TS  5.4.1.a  by  adding 
"Appendix  A"  after  the  reference  to 
"Regulatory  Guide  1.33,  Revision  2," 
and  deleting  "of  before  this  reference. 

(2)  Change  TS  5.5. 2.e  by  deleting  the 
phrase  "(approximately  44  psig)"  which 
is  an  invalid  reference  to  the  normal 
hydrostatic  head  fit)m  the  safety 
injection  refueling  water  tank  for  the 
test  conditions  required  for  maximum 
allowable  leakage  fit)m  recirculation 
heat  removal  systems'  components. 

(3)  Make  several  editorial  changes  to 
TS  5.6.1  to  be  consistent  with  the 
wording  of  NUREG-1432,  "Standard 
Technical  Specifications-Combustion 
Engineering  Plants,"  Revision  2  (STS), 
and  the  changes  to  the  STS  in  Technical 
Specification  Task  Force  (TSTF) 
Traveler  TSTF-152.  The  editorial 
changes  include  (a)  adding  the  word 
"collective"  to  describe  the  associated 
collective  deep  dose  equivalent,  (b) 
adding  "thermolimiinescence  * 
dosimeter"  to  define  its  acronym 
"(TLD)."  (c)  changing  "staUons"  to 
"station,"  (d)  adding  the  words 
"received  from"  when  describing  the  80 
percent  of  total  deep  dose  equivalent 
received  from  external  sources,  and  (e) 
making  punctuation  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  supports  the 
finding  that  operation  of  the  facility  in 
accordance  with  the  proposed  change 
would  not: 

1.  hivolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  license  amendment  provides 
changes  to  Technical  Specification  (TS) 
Administrative  Controls  sections  5.4.1. a, 
5.5. 2.e,  and  5.6.1.  The  proposed  corrections 
to  TS  5.4.1. a  are  editorial  in  nature.  The 
proposed  correction  to  TS  5.5.2.e,  which 
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deletes  an  erroneous  approximate  value  from 
the  description  of  test  conditions  for 
maximum  allowable  leakage  from 
recirculation  heat  removal  system 
components,  is  consistent  with  the  existing 
plant  design  as  described  in  the  Palisades 
Final  Safety  Analysis  Report.  The  proposed 
correction  to  TS  5.6.1  is  editorial  in  nature 
and  is  consistent  with  the  Nuclear  Regulatory 
Commission  approved  standard  technical 
specifications.  The  proposed  amendment 
does  not  involve  operation  of  the  required 
structures,  systems  or  components  (SSCs)  in 
a  manner  or  configuration  different  from 
those  previously  recognized  or  evaluated. 

Therefore,  operation  of  the  facility  in 
accordance  with  ^he  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  alteration  of  any  SSC  or  a  change 
in  the  way  any  SSC  is  operated.  The 
proposed  amendment  does  not  involve 
operation  of  any  required  SSCs  in  a  manner 
or  configuration  different  from  those 
previously  recognized  or  evaluated.  No  new 
failure  mechanisms  will  be  introduced  by  the 
changes  being  requested. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not  affect 
any  margin  of  safety.  The  proposed 
amendment  does  not  involve  any  physical 
changes  to  the  plant  or  manner  in  which  the 
plant  is  operated. 

Therefore,  the  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jonathan  Rogoff, 
Esquire,  Vice  President,  Counsel  & 
Secretary,  Nuclear  Management 
Company,  LLC,  70a  First  Street, 
Hudson,  Wl  54016. 

NRC  Section  Chief:  L.  Raghavan. 

Southern  Nuclear  Operating  Company, 
Inc,  Docket  Nos.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Houston 
County,  Alabama 

Date  of  amendment  request: 
September  19,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  Limiting 
Conditions  for  Operation  (LCO)  3.8.4, 
"DC  Sources — Operating,"  for  the 
remainder  of  operating  cycle  19. 


Specifically,  the  proposed  TS  change 
would  increase  the  Completion  Time  for 
the  IB  Auxiliary  Building  DC  electrical 
power  system  inoperability  due  to  an 
inoperable  battery  to  allow  for  on-line 
replacement  of  individual  cells.  Cycle 
19  is  presently  scheduled  to  end  on 
October  2,  2004. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  LCO  3.8.4  creates 
an  extended  Completion  Time  for  an 
inoperable  IB  Auxiliary'  Building  DC 
electrical  power  subsystem  due  to  an 
inoperable  battery  on  Unit  1  only  for  the 
remainder  of  operating  cycle  19.  The 
Auxiliary  Building  battery  is  not  a  direct 
initiator  of  any  analyzed  accident  sequence. 
The  radiological  consequences  of  any 
associated  accidents  are  not  impacted  by  the 
proposed  amendment.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  involves  no  change 
to  the  physical  plant.  It  allows  additional 
time  for  corrective  maintenance  on  the  IB 
Auxiliary'  Building  batter\'  on  Unit  1.  The 
proposed  amendment  involves  an  extension 
of  a  previously  determined  acceptable  mode 
of  operation.  The  proposed  amendment  does 
not  introduce  any  new  equipment,  create 
new  failure  modes  for  existing  equipment,  or 
create  any  new  limiting  single  failures. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  physical  plant  is  unaffected  by  these 
changes.  The  proposed  changes  do  not 
impact  accident  offsite  dose,  containment 
pressvu-e  or  temperature,  emergency  core 
cooling  system  (ECCS)  or  reactor  protection 
system  (RPS)  settings  or  any  other  pareimeter 
that  could  affect  a  margin  of  safety.  Under  the 
proposed  amendment,  the  unit  will  continue 
to  be  operated  in  a  condition  that  will  ensure 
that  emergency  power  will  be  available  as 
needed.  The  extended  Completion  Time  for 
an  inoperable  battery  has  been  shown  to  have 
a  very  small  impact  on  plant  risk  using  the 
criteria  of  Regulatory  Guides  1.174,  An 
Approach  for  Using  Probabilistic  Risk 
Assessments  in  Risk-Informed  Decision- 
making and  1.177,  An  Approach  for  Plant- 
Specific.  Risk-Informed  Decisionmaking: 
Technical  Specifications  and  is  acceptable. 
Therefore,  the  proposed  amendment  does  not 


involve  a  significant  reduction  in  a  margin  to 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham.  Alabama  35201. 

NRC  Section  Chief:  John  A.  Nakoski. 

Southern  Nuclear  Operating  Company, 
Inc,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendment  request:  August 
29,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specifications  Limiting 
Condition  of  Operation  3.9.3, 
"Containment  Penetrations."  The 
proposed  changes  would  allow  the 
equipment  hatch  to  be  open  during  core 
alterations  and/or  during  movement  of 
irradiated  fuel  assemblies  within 
containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no'significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  changes  will  allow  the 
equipment  hatch  to  be  open  during  core 
alterations  and  movement  of  irradiated  fuel 
assemblies  inside  containment.  The  proposed 
changes  will  not  alter  the  manner  in  which 
fuel  is  handled  or  core  alterations  are 
performed.  The  equipment  hatch  is  not  an 
initiator  of  any  accident.  The  status  of  the 
equipment  hatch  during  refueling  operations 
has  no  effect  on  the  probability  of  the 
occurrence  of  any  accident  previously 
evaluated.  The  radiological  consequences  of 
a  fuel  handling  accident  inside  containment 
have  been  determined  to  be  well  within  the 
limits  of  10  CFR  100  and  they  meet  the 
acceptance  criteria  of  General  Design 
Criterion  (GDC)  19.  Therefore  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  [anyj 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

No.  The  proposed  changes  do  not  create 
any  new  failure  modes  for  any  system  or 
component,  nor  do  they  adversely  affect 
plant  operation.  No  new  equipment  will  be 
added  and  no  new  limiting  Single  failures 


will  be  created.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  [from  any 
accident]  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  dose  consequences  were 
determined  to  be  well  within  the  limits  of  10 
CFR  100  and  they  meet  the  acceptance 
criteria  of  GDC  1&.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  John  A.  Nakoski. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia,  Docket 
Nos.  50-321  and  50-366,  Edwin  I. 
Hatch  Nuclear  Plant,  Units  1  and  2, 
Appling  County,  Georgia 

Date  of  amendment  request:  October 
3,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would  add  a 
Limiting  Condition  for  Operation  (LCO) 
for  the  Linear  Heat  Generation  Rate.  The 
new  LCO  will  be  included  in  Section 
3.2,  Power  Distribution  Limits.  The 
proposed  amendments  would  also- 
change  the  recirculation  loop  LCO, 
Section  5.6.5,  and  the  appropriate  Bases. 

Basis  for  proposed  no  significan  t 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or     i 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  addition  of  LCO  3.2.3  and 
supporting  Bases  are  being  made  to  support 
new  modeling  improvements  in  core 
monitoring.  This  change  is  administcative  in 
nature  in  that  it  does  not  involve,  require,  or 
result  from  any  physical  change  to  the  plant, 
including  the  reactor  core  or  its  fuel.  The 
addition  of  LCO  3.2.3  and  Bases  B  3.2.3  is 
consistent  with  Revision  2  of  Volumes  1  and 
2  of  hnJREG-1433.  Changes  being  proposed 
for  Bases  section  B  3.2.1  and  TS  Section  5.6.5 
are  simply  supportive  in  nature  to  the 
relocation  of  LHGR  [linear  heat  generation 
rate]  from  the  APLHGR  [averageplant  linear 
heat  generation  rate]  Section  Bases  B  3.2.1  to 
the  new  section  LHGR  B  3.2.3. 


Also,  no  changes  are  being  proposed  to  any 
plant  sj  stem,  structure,  or  component 
designe  1  to  prevent  or  mitigate  the 
conseqii  ences  of  a  previously  evaluated 
event. 

There  'ore,  because  the  physical 
charact(  ristics  and  performance  requirements 
of  the  p  ant  systems,  structures,  and 
compon  5nts  (including  the  reactor  core  and 
fuel)  wi  1  not  be  altered,  the  proposed  license 
amendn  ent  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  ai  :cident  previously  evaluated. 

2.  Th<  proposed  change  does  not  create  the 
possibil  ty  of  a  new  or  different  kind  of 
accideni  from  any  accident  previously 
evaluate  d. 

No  pl(  nt  systems,  structures,  or 
compon  (nts  (including  the  reactor  core  and 
fuel)  wi  I  be  altered  by  the  proposed  change 
to  the  L(  !0  or  supporting  Bases. 

Addit  onally,  this  TS  (technical 
specific!  tion]  change  request  does  not 
propose  changes  in  the  operation  of  any  plant 
system.  ^  Consequently,  new  and  unanalyzed 
modes  a '  operation  are  not  introduced. 

As  a  n  suit,  the  possibility  of  a  new  or 
differeni  kind  of  accident  from  any 
previous  ly  evaluated  is  not  introduced. 

3.  The  proposed  change  does  not  involve 
a  signifii  ant  reduction  in  the  margin  of 
safety. 

Previa  usly,  the  LHGR  was  included  in  the 
monitori  ng  of  the  APLHGR-Now,  SNC 
[Southei  n  Nuclear  Company]  proposes  to 
monitor  LHGR  on  its  own  while  continuing 
to  moni<  n  APLHGR.  This  proposed  TS 
change  adds  an  LCO  for  LHGR  and  a 
-correspohding  requirement  for  the  COLR 
[core  op(  rating  limits  report). 

The  m  ugin  of  safety  is  not  reduced  since 
the  LHG  I  and  APLHGR  will  continue  to  be 
moniton  d. 
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staff  has  reviewed  the 
's  analysis  and,  based  on  this 
it  appears  that  the  three 
"s  of  10  CFR  50.92(c)  are 
.  Therefore,  the  NRC  staff 
to  determine  that  the 
amendr  lent  request  invt)lves  no 
significi  int  hazards  consideration. 

Attor,  ley  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esqi  ire,  Shaw,  Pittman,  Potts  and 
Trowbrjdge,  2300  N  Street,  NW., 
;ton,  DC  20037. 
'ection  Chief:  John  A.  Nakoski. 


STP  Nu  :lear  Operating  Company, 
Docket  ilos.  50-498  and  50-499,  South 
Texas  P  roject,  Units  1  and  2,  Matagorda 
County,  Texas 


Date  (  f  amendment  request:  May  13, 
2003. 

Desci  ption  of  amendment  request: 
The  pro  )osed  license  amendment 
would  a  How  use  of  a  revised 
methodology,  for  performance  of  certain 
accident  analyses,  described  in 
Westinaiouse  Electric  Corp.  (W)  report 
WCAP-tl4882-Sl-P,  Revision  0 
(Proprie(tary),  "RETRAN-02,  Modeling 
and  Qualification  for  Westinghouse 
Pressuriked  Water  Reactors  Non-LOCA 


Safety  Analyses,  Supplement  1— Thick 
Metal  Mass  Heat  Transfer  Model  and 
NOTRUMP-Based  Steam  Generator 
Mass  Calculation  Method,"  dated 
December  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  propssed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No.  The  proposed  methodology 
uses  more  realistic  computer  models  with 
unnecessary  conservatism  removed.  The 
methodology  used  to  analyze  the 
consequences  of  a  postulated  accident  is  not 
an  initiator  that  can  affect  the  probability  or 
consequences  of  that  accident.  The  change 
does  not  alter  assumptions  previously  made 
in  the  radiological  consequences  of  the 
accident.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fi^m  any  accident  previously 
evaluated? 

Response:  No.  The  proposed  methodology 
uses  more  realistic  computer  models  with 
unnecessary  conservatism  removed.  The 
methodology  used  to  analyze  the 
consequences  of  a  postulated  accident  is  not 
an  initiator  that  can  cause  an  accident  to 
occur.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  &t)m  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No.  The  proposed  methodology 
uses  more  realistic  computer  models  with 
unnecessary  conservatism-removed.  Using 
the  methodology  of  WCAP-14882-Sl-P 
results  in  additional  margin  to  pressurizer 
overfill  for  a  postulated  loss  of  normal 
feedwater/  loss  of  offsite  power  at  STP. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this  - 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1111  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 
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STP  Nuclear  Operating  Company 
(STPNdC),  Docket  Nos.  50-498  and  50- 
499,  South  Texas  Project,  Units  1  and 
2,  Matagorda  County,  Texas 

Date  of  amendment  request: 
September  22,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  requirements  for  the 
Engineered  Safety  Feature  sequencer, 
and  the  Surveillance  Requirements  that 
are  applicable  in  Mode  5  and  6  to 
provide  needed  clarification.  In 
addition,  the  proposed  amendment 
would  correct  a  typographical  error  in 
that  requirement  "c."  in  Technical 
Specification  3.2.4  should  actually  be 
requirement  "b.". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

^Response:  No. 

The  proposed  changes  do  not  change  the 
plant  design  basis,  system  configuration  or 
operation,  and  do  not  add  or  affect  any 
accident  initiator. 

Therefore,  STPNOC  concludes  that  there  is 
no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  change  the 
plant  design  basis,  system  configuration  or 
operation,  and  do  not  add  or  affect  any 
accident  initiator. 

Therefore,  STPNOC  concludes  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  STPNOC  concludes  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it  appears 
that  the  standards  of  10  CFR  50.92(c)  are 
satisfied.  With  regard  to  the  licensee's 
proposed  correction  of  a  typographical  error 
in  TS  3.2.4,  the  NRC  staff  notes  the  following: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Correction  of  a  typographical  error  does 
not  change  the  plant  design  basis,  system 
configuration  or  operation,  and  does  not  add 
or  affect  any  accident  initiator.  Therefore, 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Correction  of  a  typographical  error  does 
not  change  the  plant  design  basis,  system 
configuration  or  operation,  and  does  not  add 
or  affect  any  accident  initiator.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

No  actual  plant  equipment  or  accident 
einalyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  ^ 

Based  upon  the  above,  the  NRC  staff 
concludes  that  the  standards  of  10  CFR 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius.  1111  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company 
(STPNOC),  Docket  Nos.  50^98  and  50- 
499,  South  Texas  Proiect,  Units  1  and 
2,  Matagorda  County,  Texas 

Date  of  amendment  request: 
September  22.  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specification  3.3.2 
requirements  for  Loss  of  Power 
Instrumentation  (Functional  Unit  8). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  change  the 
plant  design  basis,  system  configuration  or 


operation,  and  do  not  add  or  affect  any 
accident  initiator. 

Therefore,  STPNOC  concludes  that  there  is 
no  significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  change  the 
pleunt  design  basis,  system  configuration  or 
operation,  and  do  not  add  or  affect  any 
accident  initiator. 

Therefore,  STPNOC  concludes  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  rplax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  STPNOC  concludes  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman.  Esq..  Morgan.  Lewis  & 
Bockius.  1111  Pennsylvania  Avenue, 
NW..  Washington.  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
16.  2003. 

Description  of  amendment  request: 
The  proposed  amendments  request  a 
one-time  change  to  Technical 
Specification  (TS)  4.4.5.3a  to  extend  the 
40-month  steam  generator  inspection 
interval  to  44  months  for  Unit  1  only. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  I>oes  the  proposed  change  involve  a  ■ 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  alter  the 
plant  design.  The  scope  of  inspections 
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perfonned  during  IREIO  [Refueling  Outage 
10  for  Unit  1],  the  first  reveling  outage 
following  SG  [steam  generator]  replacement, 
exceeded  the  TS  requirements  for  the  first 
two  refueling  outages  after  replacement 
combined.  That  is,  more  tubes  were 
inspected  than  were  required  by  TS. 
Currently.  South  Texas  Project  Unit  1  does 
not  have  an  active  SG  damage  mechanism 
and  will  meet  the  current  industry 
examination  guidelines  without  performing 
inspections  during  the  next  refueling  outage. 
The  results  of  the  Condition  Monitoring 
Assessment  after  iRElO  demonstrated  that  all 
performance  criteria  were  met  during  IRElO. 
The  results  of  the  iRElO  Operational 
Assessment  show  that  all  performance 
criteria  will  be  met  over  the  proposed 
operating  period. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  alter  any 
plant  design  basis  or  postulated  accident 
resulting  from  potential  SG  tube  degradation. 
The  scope  of  inspections  performed  during 
iRElO,  the  first  refueling  outage  following  SG 
replacement,  significantly  exceeded  the  TS 
requirements  for  the  scope  of  the  first  two 
refueling  outages  after  SG  replacement 
combined. 

The  proposed  change  does  not  affect  the 
design  of  the  SGs,  the  method  of  operation, 
or  reactor  coolant  chemistry  controls.  No  new 
equipment  is  being  introduced  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  The  proposed  change 
involves  a  one-time  extension  to  the  SG  tube 
inservice  inspection  interval,  and  therefore 
will  not  give  rise  to  new  failure  modes.  In 
addition,  the  proposed  change  does  not 
impact  any  other  plant  system  or 
components. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Steam  generator  tube  integrity  is  a  function 
of  design,  environment,  and  ciurent  physical 
condition.  Extending  the  SG  tube  inservice 
inspection  frequency  [interval]  by  four 
months  does  not  alter  the  function  or  design 
of  the  SGs.  Inspections  conducted  prior  to 
placing  the  SGs  into  service  (preservice 
inspections)  and  inspection  during  the  first 
refueling  outage  following  SG  replacement 
demonstrate  that  the  SGs  do  not  have 
fabrication  damage  or  an  active  damage 
mechanism.  The  scope  of  those  inspections 
significantly  exceeded  those  required  by  the 
TS.  These  inspection  results  were 
comparable  to  similar  inspection  results  for 
the  same  model  of  RSGs  [replacement  steam 
generators]  installed  at  other  plants,  and 
subsequent  inspections  at  those  plants 
yielded  results  that  support  this  extension 
request.  The  improved  design  of  the 


replacei  lent  SGs  also  provides  reasonable 

that  significant  tube  degradation  is 
to  occur  over  the  proposed 
period. 
Therefcre,  the  proposed  change  does  not 

significant  reduction  in  a  margin  of 
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rjfRC  staff  has  reviewed  the 
s  analysis  and,  based  on  this 
it  appears  that  the  standards  of 
50.92(c)  are  satisfied.  Therefore, 
staff  proposes  to  determine  that 
reqUesf  for  amendments  involves  no 
signific  int  hazards  consideration. 

Attor  ley  for  licensee:  A.  H. 
Gutternian,  Esq.,  Morgan,  Lewis  & 

1111  Pennsylvania  Avenue, 
VNfashington,  DC  20004. 

Section  Chief:  Robert  A.  Gramm. 
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>f  amendment  request: 

23,  2003. 
description  of  amendments:  The 
'  change  would  revise 
'  Specification  (TS)  3.6.3 
"Containment  Isolation 
to  extend  the  frequency  of 
Surveillhnce  Requirement  3.6.3.7  for 
contain!  nent  and  hydrogen  purge  valves 
and  con  ainment  pressure  relief  valves 
with  res  ilient  seats. 

Basis  br  proposed  no  significant 
hazards  consideration  determination: 
As  requ:  red  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  Section 
50.91(a)  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presents  d  below: 

proposed  changes  involve  a 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluatec  ? 
Respor  se:  No. 
Operal^lity  and  leakage  control 

of  the  containment  purge, 
purge  and  containmeni  pressure 
im  isolation  valves  have  no  effect 
whether  or  not  an  accident  occurs, 
itly,  increasing  the  interval 
I  urveillances  of  isolation  valve 
as  not  involve  a  significant 
the  probability  of  an  accident 
evaluated.  The  consequences  of  a 
isolated  reactor  containment  building  at 
a  fuel-handling  accident  or  LOCA 
coolant  accident)  is  release  of 
ides  to  the  environment.  Analyses 
conservatively  assumed  that  a^ 
containment  pressure  relief  system  line  is 
time  of  an  accident,  and  release 
en>tironment  continues  until  the 
'alves  are  closed.  In  addition, 
analyses  assume  containment  leakage 
the  containment  volume  per  day 
I  24  hours  and  0.05%  per  day  for 
duratiin  of  the  accident.  Consequently,    - 


increasing  the  interval  between  surveillances 
of  isolation  valve  leakrate  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  6t)m  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  involve  a 
modification  to  the  physical  configuration  of 
the  plant  [i.e.,  no  new  equipment  will  be 
installed)  or  change  in  the  methods 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any  new  or 
different  requirements  or  introduce  a  new 
accident  initiator,  accident  precursor,  or 
malfunction  mechanism.  The  functions  of  the 
containment  purge,  hydrogen  purge  and 
containment  presstu«  relief  systems  are  not 
altered  by  this  change.  Therefore,  this 
proposed  change  does  not  create  the 
possibility  of  an  accident  of  a  different  kind 
than  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

This  proposed  change  only  increases  the 
interval  between  surveillance  tests  of  the 
containment  purge,  hydrogen  purge  and 
containment  pressure  relief  system  valves. 
Analyses  have  conservatively  assumed  that 
the  containment  purge  valves  are  open  at  the 
time  of  a  fuel  handling  accident,  and  that  the 
containment  pressure  relief  valve  is  open  at 
the  time  of  a  loss-of-coolant  accident.  In 
addition,  LOCA  analyses  assume 
containment  leakage  of  0.1%  of  the 
containment  volimie  per  day  for  the  first  24 
hours  and  0.05%  per  day  for  the  duration  of 
the  accident.  The  radiological  consequences 
of  both  an  fuel  handling  accident  and  a 
LOCA  are  unchanged  and  remain  within  the 
10  CFR  100  limits.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
17,2003. 

Description  of  amendment  request: 
The  licensee  is  proposing  to  revise 
Technical  Specification  (TS)  Section 
5.5.6,  "Containment  Tendon 
Surveillance  Program,"  for  consistency 
with  theTequirements  of  10  CFR 
50.55a(g)(4)  for  components  classified  as 
Code  Class  CC.  The  proposed  revision  to 
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TS  5.5.6  is  to  indicate  that  the 
Containment  Tendon  Surveillance 
Program,  inspection  frequencies,  and 
acceptance  criteria  shall  be  in 
accordance  with  Section  XI,  Subsection 
IWL  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  and  the  apphcable  addenda 
as  required  by  10  CFR  50.55a,  except 
where  an  exemption  or  relief  has  been 
authorized  by  the  NRC.  The  licensee  has 
also  proposed  to  delete  the  provisions  of 
Surveillance  Requirement  (SR)  3.0.2 
from  this  specification.  In  addition,  the 
licensee  is  proposing  to  revise  TS 
5.5.16,  "Containment  Leakage  Rate 
Testing  Program,"  to  add  exceptions  to 
Regulatory  Guide  1.163,  "Perfonnance- 
Based  Containment  Leak-Testing 
Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  the  TS 
administrative  controls  programs  for 
consistency  with  the  requirements  of  10  CFR 
50.55a(gK4)  for  components  classified  as 
Code  Class  CC.  The  revised  requirements  do 
not  affect  the  function  of  the  containment 
post-tensioning  system  components:  The 
post-tensioning  systems  are  passive 
components  whose  failure  modes  could  not 
act  as  accident  initiators  or  precursors. 

The  proposed  change  affects  the  frequency 
of  visual  examinations  that  will  be  performed 
for  the  concrete  siufaces  of  the  containment 
for  the  purpose  of  the  Containment  Leakage 
Rate  Testing  Program.  In  addition,  the 
proposed  change  allows  those  examinations 
to  be  performed  during  power  operation!,]  as 
opposed  to  during  a  refueling  outage.  The 
frequency  of  visual  examinations  of  the 
concrete  surfaces  of  the  containment  and  the 
mode  of  operation  during  which  those 
examinations  are  performed  has  no 
relationship  to  or  adverse  impact  on  the 
probability  of  any  of  the  initiating  events 
assumed  in  the  accident  analyses.  The 
proposed  change  would  allow  visual 
examinations!,]  that  are  performed  piusuant 
to  NRC  approved  ASME  Section  XI  Code 
requirements  (except  where  relief  has  been 
granted  by  the  NRC)[,]  to  meet  the  intent  of 
visual  examinations  [as]  required  by 
Regulatory  Guide  1.163,  without  requiring 
additional  visual  examinations  pursuant  to 
the  Regulatory  Guide.  The  intent  of  early 
detection  of  deterioration  will  continue  to  be 
met  by  the  more  rigorous  requirements  of  the 
Code[-]required  visual  examinations.  As 
such,  the  safety  function  of  the  containment 
as  a  fission  product  barrier  is  maintained. 

The  proposed  change  does  not  impact  any 
accident  initiators  or  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  They  do  not  involve  the  addition  or 


removal  of  any  equipment,  or  any  design 
changes  to  the  facility. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  revises  the  TS 
administrative  controls  programs  for 
consistency  vdth  the  requirements  of  10  CFR 
50.55a(g)(4)  for  components  classified  as 
Code  Class  CC.  The  function  of  the 
containment  post-tensioning  system 
components  are  not  altered  by  this  change. 
The  change  affects  the  frequency  of  visual 
examinations  that  will  be  perfonned  for  the 
concrete  surfaces  containments.  In  addition, 
the  proposed  change  allows  those 
examinations  to  be  performed  during  power 
operation!,]  as  opposed  to  during  a  rehieling 
outage.  The  proposed  change  does  not 
involve  a  modification  to  the  physical 
configuration  of  the  plant  [i.e.,  no  new 
equipment  will  be  installed)  or  change  in  the 
methods  governing  normal  plant  operation. 
The  proposed  change  will  not  impose  any 
new  or  different  requirements  or  introduce  a 
new  accident  initiator,  accident  precursor,  or 
malfunction  mechanism.  Additionally,  there 
is  no  change  in  the  types  or  increases  in  the 
amounts  of  any  effluentls]  that  may  be 
released  ofi^-site  and  there  is  no  increase  in 
individual  or  cumulative  occupational 
exposure. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  itom  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  revises  the  TS 
administrative  controls  programs  for 
consistency  with  the  requirements  of  10  CFR 
50.55a(g)(4)  for  components  classified  as 
Code  Class  CC.  The  function  of  the 
containment  post-tensioning  system 
components  are  not  altered  by  this  change. 
The  change  affects  the  frequency  of  visual 
examinations  that  will  be  performed  for  the 
concrete  surfaces  containments.  In  addition, 
the  proposed  change  allows  those 
examinations  to  be  (performed  during  power 
operation!,]  as  opposed  to  during  a  refueling 
outage.  The  safety  function  of  the 
containment  as  a  fission  product  barrier  will 
be  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 


NBC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Conmiission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  (IP2) 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
March  27,  2002,  as  supplemented  May 
30,  2002,  July  10,  2002,  October  10, 
2002,  October  28,  2002,  November  26, 

2002,  December  18,  2002,  January  6, 

2003,  January  27,  2003,  February  26, 
2003,  April  8,  2003,  May  19,  2003,  June 
23,  2003,  June  26,  2003,  July  15,  2003, 
August  6,  2003,  September  11,  2003, 
October  8,  2003,  and  October  14,  2003. 

Brief  description  of  amendment:  The 
licensee  proposed  to  convert  the  current 
Technical  Specifications  (TSs)  for  IP2. 
to  a  set  of  improved  TSs  based  on 
NlJREG-1431,  "Standard  Technical 
Specifications  for  Westinghouse 
Plants,"  Revision  2,  dated  April  2001. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September 
26,  2003  (68  FR  55660). 

Expiration  date  of  individual  notice: 
October  27,  2003. 

Attorney  for  licensee:  Mr.  John  Fulton. 
Assistant  General  Counsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
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Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant    - 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessjnent  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike<first  floor),  Rockville,  Mar^'land. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  httpj/www.nrc.gov/ 
reading-rm/adamsJitml.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Lnit  1  (TMI-1), 
Dauphin  County,  Pennsylvania 

Date  of  application  for  amendment: 
January  16,  2003,  as  supplemented  June 
11,2003. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  incorporate  changes 
associated  with  Cycle  15  core  reload 
design  analysis.  The  Cycle  15  core 
reload  design  implements  the 
Framatome  ANP  Statistical  Core  Design 
methodology  .  This  amendment  permits 
the  licensee  to  determine  the  minimum 


departu^  from  nucleate  boiling  ratio 
NRC-approved  methodology 
statistical  analysis  of 
operatic  nal  and  design  uncertainties. 
Date  ( f  issuance:  October  20,  2003. 
Effective  date:  As  of  the  date  of 
and  shall  be  implemented 
0  days. 
Amen  dment  No.:  247. 
Facili  y  Operating  License  No.  DPR- 
Am9idment  revised  the  Technical 
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£  f  initial  notice  in  Federal 
:  March  18,  2003  (68  FR 
he  supplement  dated  June  11, 
'  additional  information 
the  application,  did  not 
he  scope  of  the  application  as 
noticed,  and  did  not  change 
original  proposed  no 
hazards  consideration 
determii  lation.  The  Commission's 
related  e  valuation  of  the  amendment  is 
containe  d  in  a  Safety  Evaluation  dated 
October  20,  2003. 

No  sig  lificant  hazards  consideration 
commer  ts  received:  No. 

Arizona  Public  Service  Company,  et  al.. 
Docket  F  [os.  STN  50-528,  STN  50-529, 
and  STT^  50-530,  Palo  Verde  Nuclear 
General  ng  Station,  Units  Nos.  1,  2,  and 
Marie  ipa  County,  Arizona 

0  '^application  for  amendments: 
7.  2002,  as  supplemented  by 
April  25,  July  10,  July  30, 
,  September  18,  and  October 


di  ted 
13, 


revii  ions ; 


3, 

Date 
November 
letters 
August 
1 . 2003 

Brief  c  escription  of  amendments:  The 
amendm  jnts  revise  Technical 

:i  tion  (TS)  3.2.4,  "Departure 
Niicleate  Boiling  Ratio  (DNBR)," 

"Reactor  Protective  System 
In!  trumentation — Operating,"  TS 
"Cpntrol  Element  Assembly 

s(CEACs),"  and  TS  5.4.1, 
injstrative  Controls — Procedures." 
are  to  Limiting  Conditions 
:ions  (LCOs),  LCO  Actions, 
Surveillance  Requirements,  and 
proc«  dures  used  to  modify  the  core 
protectia  a  calculator  addressable 
constant! 
Date  o  issuance:  October  24,  2003. 
Effecti\e  date:  October  24,  2003,  and 
plemented  for  Unit  1  no  later 
to  entry  of  Unit  1  into  Mode 
the  restart  from  the  Unit  1 
2(j04  refueling  outage;  for  Unit  2 
days  of  the  date  of  issuance, 
er  than  prior  to  entry  of  Unit 
M()de  4  during  the  restart  from 
fall  2003  refueling  outage; 
3  no  later  than  prior  to 
I  lnit  3  into  Mode  4  during  the 
the  Unit  3  fall  2004 
outage. 
Amenc  ment  Nos.:  Unit  1-150,  Unit 
2-150.  U  lit  3-150. 


Lnit 


Facility  Operating  License  Nos.  NPF- 
41,  NPF-51.  and  NPF-74:  The 
amendments  revise  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75868)  with  a  later  notice  on  August  18, 
2003  (68  FR  49527). 

The  August  13,  September  18  and 
October  1,  2003,  supplemental  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  Federal  Register 
Notice  (68  FR  49257)  and  did  not 
change  the  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  are  contained  in  a 
Safety  Evaluation  dated  October  24, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operatioiis,  Inc.,  Docket  No. 
50-382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
December  16,  2002,  as  supplemented  by 
letter  dated  September  11,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Uie  current  main 
steam  isolation  valve  (MSIV)  Technical 
Specification  (TS)  3/4  7.1.5  to  more 
closely  reflect  TS  3.7.2  contained  in 
NUREG-1432,  Revision  2.  In  addition, 
this  change  removes  the  MSIVs  from  the 
scope  of  containment  isolation  valve  TS 
3/4  6.3  such  that  only  TS  3/4.7.1.5  will 
apply  to  the  MSIVs. 

Date  of  issuance:  October  21,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  190. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR 
5671). 

The  licensee  attached  a  revised  no 
significant  hazards  consideration 
(NSHC)  determination  with  the 
supplement  dated  September  11,  2003. 
This  revised  NSHC  determination 
contained  minor  wording  changes  as 
compared  with  the  NSHC  determination 
se^  with  the  original  application  dated 

scember  16,  2002,  changes  made  to 
reflect^ttje  new  TS  changes,  and 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the 
conclusions  of  the  original  NSHC 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
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Safety  Evaluation  dated  October  21, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
May  12,  2003,  as  supplemented  by  letter 
dated  August  7,  2003. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  to  remove  the  MODE 
restrictions  for  performance  of 
Surveillance  Requirements  3.8.4.7  and 
3.8.4.8  for  the  Division  3  direct  current 
electrical  power  subsystem. 

Date  of  issuance:  October  27,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No:  159. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  10,  2003  (68  FR  34665). 
The  August  7,  2003,  supplemental  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  original 
Federal  Register  notice  or  the  original 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  27, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4,  Miami-Dade 
County,  Florida 

Date  of  application  for  amendments: 
December  20.  2002,  as  supplemented 
August  15,  2003. 

Brief  description  of  amendments:  The 
amendments  provide  editorial  and 
administrative  changes  to  the  Technical 
Specifications.  The  changes  correct 
typographical,  spelling,  numbering 
syntax,  page  break,  and  font  consistency 
errors  as  well  as  removing  blank  pages 
and  associated  references.  There  are  no 
substantive  changes  made  in  the 
proposed  amendment. 

Date  of  issuance:  October  21,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  224  and  219. 

Renewed  Facility  Operating  License 
Nos.  DPR-31  and  DPR-41:  Amendments 
revised  tpe  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR 
5677).  The  supplemental  letter  provided 
clarifj'ing  information  that  was  within 
the  scope  of  the  initial  notice  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  an 
Environmental  Assessment  dated 
October  17,  2003.  and  a  Safety 
Evaluation  dated  October  21,  2003. 

No  significant  hazards  consideration 
conunents  received:  No. 

GPU  Nuclear  Inc.,  Docket  No.  50-320, 
Three  Mile  Island  Nuclear  Station,  Unit 
2,  Dauphin  County,  Pennsylvania 

Date  of  amendment  request:  July  21, 
2003. 

Brief  description  of  amendment 
request:  The  amendment  revises  the 
technical  specification  (TS) 
administrative  controls  to  make  the 
Three  Mile  Island  (TMI)  Unit  2 
radioactive  effluent  control  program 
consistent  with  the  program  for  the  TMI 
Unit  1  operating  reactor  TS.  The 
proposed  change  adopts  the  TMI  Unit  1 
liquid  discharge  limits  since  both  Units 
1  and  2  use  the  same  liquid  discharge 
monitor  and  have  a  common  discharge 
pathway.  The  gaseous  discharge  limits 
will  also  be  updated  to  reflect  the 
ciurent  10  CFR  20  nomenclature  along 
with  some  minor  editorial  changes. 
Additionally,  the  definition  of  a  member 
of  the  public  will  be  made  consistent 
with  the  definition  in  10  CFR  20. 

Date  of  issuance:  October  20,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  60. 

Facility  Operating  License  No.  DPR- 
73:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  18,  2003  (68  FR 
54750). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
safety  evaluation  dated  October  20. 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
^&clear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
November  15,  2002,  as  supplemented  by 
letters  dated  January  15,  July  31,  and 
September  15,  2003. 

Brief  description  of  amendment:  The 
amendment  revised  the  reactor  coolant 
system  pressure-temperature  limit 


curves  and  tables  in  Section  3/4.2.2. 
"Minimimi  Reactor  Vessel  Temperature 
for  Pressurization."  of  the  Technical 
Specifications.  The  revised  ciu^es  and 
tables  are  effective  up  to  28  effective 
full-power  years. 

Date  of  issuance:  October  27,  2003. 

Effective  date:  October  27,  2003,  to  be 
implemented  within  60  days. 

Amendment  No.:' 183. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Hecemher  10.  2002  (67  FR 
75882). 

The  supplemental  letters  of  January 
15,  July  31,  and  September  15.  2003, 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  27,. 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-255,  Palisades  Plant, 
Van  Buren  County,  Michigan 

Date  of  application  for  amendment: 
April  30,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Section  5.3,  "Plant  Staff 
Qualifications,"  to  update  requirements 
that  have  been  outdated  based  on 
licensed  operator  training  programs 
being  accredited  by  the  National 
Academy  for  Nuclear  Training  and 
promulgation  of  the  revised  10  CFR  Part 
55,  "Operators"  Licenses." 

Date  of  issuance:  October  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  212. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  10.  2003  (68  FR  34670). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  24, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
October  17,  2002. 

Brief  description  of  amendments:  The 
amendment  revises  Technical 
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Specification  3.7.9,  "Control  Room 
Emergency  Filtration  System  (CREFS)," 
by  deleting  the  one-time  extension  to 
the  allowed  outage  time  (AOT)  for 
CREFS  and  the  exception  requirements 
of  Limiting  Condition  for  Operation  3.04 
and  Surveillance  Requirement  3.04  that 
were  allowed  during  the  AOT. 

Date  of  issuance:  October  16,  2003. 

Effective  date:  As  of  the  date' of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  210  and  215. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federtd 
Register:  February  18,  2003  (68  FR 
7818). 

/  The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  16, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  5O-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
April  30,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  5.3,  "Plant  Staff 
Qualifications,"  to  update  requirements 
that  have  been  outdated  based  on 
licensed  operator  training  programs 
being  accredited  by  the  National 
Academy  for  Nuclear  Training  and 
promulgation  of  the  revised  10  CFR  Part 
55,  "Operators"  Licenses." 

Date  of  issuance:  October  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  211  and  216. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regieten  June  10,  2003  (68  FR  34670). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  24, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-323,  Diablo  Canyon 
Nuclear  Power  Plant,^Unit  2,  San  Luis 
Obispo  County,  California 

Date  of  application  for  amendment: 
June  26,  2003,  as  supplemented  by 
letters  dated  September  3  and 
September  30,  2003. 

Brief  description  of  amendments:  The 
amendment  authorizes  revisions  to  the 
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Diablo  fcanyon  Power  Plant  (DCPP) 
Final  S  ifety  Analysis  Report  (FSAR) 
Updateito  incorporate  the  NRC  approval 
of  a  rev  ised  steam  generator  (SG) 
voltage  based  repair  criteria  probability 
of  dete«  tion  (POD)  method  for  DCPP 
Unit  N< .  2.  The  revised  POD,  based  on 
the  pro  lability  of  prior  cycle  detection 
methoc  ,  is  approved  to  determine  the 
beginni  ig  of  cycle  voltage  distribution 
for  DCF  P  Unit  2  Cycle  12  operational 
assessn  ent. 

Date  jf  issuance:  OctoheT  21,  2003. 

Effea  ive  date:  October  21,  2003,  and 
shall  be  implemented  within  30  days  of 
the  datt  of  issuance.  The 
implera  entation  of  the  amendment 
include  5  the  incorporation  into  the 
FSAR  I  pdate  the  changes  discussed 
above,  ^s  described  in  the  licensee's 
applicai  ion  dated  Jime  26,  2003,  and 
supplei  lents  dated  September  3  and 
Septem  )er  30,  2003,  and  evaluated  in 
the  staf  's  Safety  Evaluation  attached  to 
the  ame  ndment. 

Amei  dment  No.:  164. 
.    Facili  ty  Operating  License  No.  DPR- 
82:  The  amendment  authorized  revision 
oftheF$AR  Update. 

Date  ( >f  initial  notice  in  Federal 
RegiaU  r:  July  22,  2003  (68  FR  43392). 
The  suj  plemental  letters  dated 
September  3  and  September  30,  2003, 
provideq  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  afplication  as  originally  noticed, 
and  didlnot  change  the  NRC  staffs 
original  proposed  no  significant  hazards 
consideration  determination. 

The  C  ommission's  related  evaluation 
of  the  a]  aendment  is  contained  in  a 
Safety  Evaluation  dated  October  21, 
2003. 

No  sij  nificant  hazards  consideration 
commei  ts  received:  No. 

FSEG  Nliclear,  LLC,  Docket  Nos.  50- 
272  and50-311,  Salem  Nuclear 
General  ing  Station,  Unit  Nos.  1  and  2, 
Salem  C  ounty.  New  Jersey 

Date  if  application  for  amendments: 
April  1] ,  2003,  as  supplemented  on 
August  :8  and  September  22,  2003. 

Brief  t  fescription  of  amendments:  The 
araendn  ents  modify  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2, 
Technical  Specifications  (TS) 
Surveill  mce  Requirements  (SRs) 
4.3.1.1.  •  and  4.3.2.1.3,  and  TS  Bases 
Section!  B  3/4.3.1  and  B  3/4.3.2  relating 
to  resfK)  ise  time  testing  of  the 
Enginee  ed  Safety  Features  Actuation 
System  i  ind  the  Reactor  Trip  System.  In 
addition ,  the  amendment  for  Salem, 
Unit  No  1,  deletes  a  footnote  associated 
with  SR  4.3.2.1.3,  regarding  a  one-time 
extensic  a  to  the  SR,  that  is  no  longer 
requiret . 

Date  i  f  issuance:  October  28,  2003. 


Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  260  and  241. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  Jvme  10,  2003  (68  FR  34672). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  28, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
January  14,  2003,  as  supplemented  by 
letters  dated  July  1,  2003,  and  August 
20,  2003. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  4.4.5. 3.a,  maximum 
inspection  interval  h'om  40  calendar 
months  to  58  calendar  months  after  two 
consecutive  inspections  which  were 
classified  as  C-1. 

Date  of  issuance:  October  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  fix)m  the  date  of 
issuance. 

Amendment  No.:  165. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  4,  2003  (68  FR  10280). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Octobet  29, 
2003. 

No  significant  hazards  consideration 
conunents  received:  No. 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofiv  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
March  25,  2003. 

Brief  description  of  amendments:  The 
proposed  changes  would  revise 
Technical  Specification  3.5.2, 
"Emergency  Core  Cooling  Systems 
(ECCS) — Operating,"  Surveillance 
Requirement  3.5.2.5.  Specifically,  the 
changes  replace  the  requirement  to 
verify  specific  surveillance  test  values 
for  the  ECCS  pumps  with  the 
requirement  to  verify  the  developed 
head  for  each  ECCS  pump  in  accordance 
with  the  inservice  testing  Program. 
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These  changes  are  requested  to 
implement  recommendations  of  the 
Standard  Technical  Specifications  for 
Combustion  Engineering  Plants, 
NUREG-1432,  Revision  2. 

Date  of  issuance:  October  24,  2003. 

Effective  date:  October  24,  2003,  to  be 
implemented  within  60  days  of 
issuance. 

Amendment  Nds.:  Unit  2-190;  Unit 
3-181. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18285). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  24, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 
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Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendment: 
January  14,  2003  (TS  02-08). 

Brief  description  of  amendment:  The 
proposed  amendments  revised 
applicability  requirements  for  Technical 
Specification  (TS)  3.3.9.4,  "Containment 
Building  Penetrations."  This  modified 
the  applicability  requirement  associated 
with  movement  of  "irradiated  fuel"  by 
adding  a  new  applicability  statement  for 
the  containment  building  equipment 
door.  The  requested  also  modified  the 
current  licensing  basis  to  replace  the 
current  accident  source  term  used  in  the 
design  basis  fuel  handling  accident 
radiological  analyses  with  alternate 
source  term. 

Date  of  issuance:  October  28.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days  of  issuance. 

Amendment  Nos.:  288  and  278. 

Facility  Operating  License  No.  DPR- 
77:  Amendments  revised  the  TSs. 

Date  of  initial  notice  in  Fedeml 
Register:  February  18,  2003  (68  FR 
7822). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  28, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  November  2003. 

For  the  Nuclear  Regulatory  Commission. 
Eric  J.  Leeds, 

Deputy  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-28065  Filed  ll-V>-03;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  OPM 
decisions,  granting  authority  to  make 
appointments  imder  Schedules  A,  B  and 
C  in  the  excepted  service  as  required  by 
5CFR6.6and  213.103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Grade,  Director,  Washington 
Services  Branch,  Center  for  Talent 
Services,  Division  for  Human  Resources 
Products  and  Services,  (202)  606-5027. 
SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  the  individual 
authorities  established  under  Schedule 
C  between  June  1.  2003,  and  September 
30,  2003.  OPM  also  approved  1 
Schedule  A  appointing  authority  in 
August  2003.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  is  published  each  year. 

Schedule  A 

Department  of  State 

Up  to  250  time-limited  positions 
within  the  Department  of  State  in 
support  of  the  June  2004  Economic 
Summit  of  Industrialized  Nations.  No 
new  appointments  may  be  made  under 
this  authority  after  June  30,  2004. 
Approved  August  19,  2003. 

Schedule  B 

No  Schedule  B  appointments  or 
revocations  for  June,  July,  August  or 
September  2003. 

Schedule  C 

The  following  Schedule  C 
appointments  were  approved  for  June, 
July,  August  and  September  2003: 

Section  213.3303    Executive  Office  of 
the  President.  Council  on 
Environmental  Quality 

EQGS00019    Associate  Director  for 
Communications  to  the  Chairman. 
Effective  July  18,  2003. 

EQGS00018  Associate  Director  for 
Congressional  Affairs  to  the  Chairmjan. 
Effective  August  12,  2003. 

EQGS00020    Communications 
Analyst  to  the  Associate  Director  for 
Communications.  Effective  August  14, 
2003. 

Office  of  Management  and  Budget 

BOGS60010    Coimselor  to  the 
Controller,  Office  of  Federal  Financial 
Management. 


Effective  Jime  25,  2003. 

BOGS60023    Special  Assistant  to  the 
Deputy  Director  for  Management. 
Effective  June  25,  2003. 

BOGS60025    Confidential  Assistant 
to  the  Deputy  Director  for  Management. 
Effective  July  01.  2003. 

BOGS6003  3     Executive  Assistant  to 
the  Director,  Office  of  Management  and 
Budget.  Effective  July  22,  2003. 

BOGS00150    Policy  Analyst 
(Portfolio  Manager)  to  the  Associate 
Director  for  E-Govenunent  and 
Information  Technology.  Effective 
August  06,  2003. 

BOGS60011     Confidential  Assistant 
to  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs. 
Effective  August  07,  2003 

BOGS60009     Legislative  Analyst  to 
the  Assistant  Director  for  Legislative 
Affairs.  Effective  September  05.  2003. 

BOGS60031     Confidential  Assistant 
to  the  Deputy  Director.  Office  of 
Management  and  Budget.  Effective 
September  12.  2003. 

Office  of  the  United  States  Trade 
Representative 

TNGS00014     Confidential  Assistant 
to  the  Chief  Agriculture  Negotiator. 
Effective  July  30.  2003 

Office  of  Science  and  Technology  Policy 

TSGS60030    Confidential  Assistant 
to  the  Chief  of  Staff  and  General 
Counsel.  Effective  June  27.  2003. 

TSGS60031     Special  Assistant  for 
Public  Affairs  to  the  Chief  of  Staff  and 
General  Counsel.  Effective  June  27, 
2003. 

Section  213.3304    Department  of  State 

DSGS60444     Foreign  Affairs  Officer 
(Visits)  to  the  Chief  of  Protocol. 
Effective  June  09,  2003. 

DSGS60381  Supervisory  Protocol 
Officer  (Visits)  to  the  Deputy  Chief  of 
Protocol.  Effective  June  12.  2003. 

DSGS60473    Coordinator  for 
Intergovernmental  Affairs  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  June  13.  2003. 

DSGS60481  Administrative  Officer 
to  the  Undersecretary  for  Management. 
Effective  June  13,  2003. 

DSGS60542     Public  Affairs  Specialist 
to  the  Assistant  Secretary  for  Public 
Affairs.  Effective  June  13,  2003. 

DSGS60585     Staff  Assistant  to  the 
Managing  Director,  Office  of  Equal 
Opport\mity  and  Civil  Rights.  Effective 
June  26,  2003. 

DSGS60490    Staff  Assistant  to  the 
Senior  Advisor  to  the  Secretary  and 
White  House  Liaison.  Effective  June  27, 
2003. 

DSGS60497     Special  Assistant  to  the 
Undersecretary  for  Management. 
Effective  July  11,  2003. 
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DSGS60552    Public  Affairs  Specialist 
to  the  Assistant  Secreteuy  for  Public 
Affairs.  Effective  July  18,  2003. 

OSGS00341     Information  Technology 
Specialist  to  the  Assistant  Secretary  for 
Administration.  Effective  July  31,  2003 

DSGS6043.8    Special  Assistant  to  the 
Assistant  Secretary  for  Economic  and 
Business  Affairs.  Effective  August  01, 
2003. 

DSGS6035 1     Staff  Assistant  to  the 
Senior  Advisor  to  the  Secretary  and 
White  House  Liaison.  Effective  August 
06.  2003. 

DSGS60550    Legislative  Management 
Officer  to  the  Assistant  Secretary  for 
Legislative  and  Intergovernmental 
Afifairs.  Effective  August  07,  2003. 

DSGS60504    Legislative  Management 
Officer  to  the  Assistant  Secretary  for 
Legislative  and  Intergovernmental 
Affairs.  Effective  September  04,  2003. 

DSGS60417    Supervisory  Foreign 
Affairs  Officer  to  the  Undersecretary  for 
Global  Affairs.  Effective  September  05, 
.2003. 

DSGS60434     Special  Assistant  to  the 
Senior  Advisor  to  the  Secretary  and 
White  House  Liaison.  Effective 
September  05,  2003. 

DSGS60541     Foreign  Affairs  Officer 
to  the  Undersecretary  for  Global  Affairs. 
Effective  September  05,  2003. 

DSGS60577  Public  Affairs  Specialist 
to  the  Undersecretary  for  Global  Affairs. 
Effective  September  05,  2003. 

DSGS60610    Legislative  Analyst  to  " 
the  Assistant  Secretary  for  Legislative 
and  Intergovernmental  Affairs.  Effective 
September  09.  2003. 

DSGS60609    Program  Analyst  to  the 
Undersecretary  for  Public  Diplomacy 
and  Public  Affairs.  Effective  September 
10,  2003. 

DSGS60492    Staff  Assistant  to  the 
Undersecretary  for  Arms  Control  And 
International  Security.  Effective 
SeptMnber  10,  2003. 

DSGS60506    Special  Assistant  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  September  25,  2003. 

DSGS60495    Foreign  Affairs  Officer 
to  the  Undersecretary  for  Public 
Diplomacy  and  Public  Affairs.  Effective 
September  26,  2003. 

DSGS60508    Special  Assistant  to  the 
Undersecretary  for  Arms  Control  and 
Security  Affairs.  Effective  September  26, 
2003. 

DSGS60521    Staff  Assistant  to  the 
Senior  Advisor  to  the  Secretary  and 
White  House  Liaison.  Effective 
September  26,  2003. 

DSGS60539    Staff  Assistant  to  the 
Undersecretary  for  Arms  Control  and 
Security  Affairs.  Effective  September  29, 
2003. 


213.3305    Department  of  the 


Section 
Treasui  y 

DYGI 100430  Senior  Advisor  to  the 
Unders  jcretary  for  Domestic  Finance. 
Effectiv  3  June  18,  2003. 

DYG!  ;00433    Manager  of  Public  and 
Legislative  Affairs  to  the  Director  for 
Community  Development  and  Financial 
Institut  ons.  Effective  June  27,  2003. 

DYGI  60379    Special  Assistant  for 
Advanc  3  to  the  Director  of  Strategic 
Plannin  g.  Scheduling  and  Advance. 
Effectivjjuly  15,  2003 

DYGJ  00435     Director  of  Protocol  to 
the  Dep  uty  Assistant  Secretary 
(Depart  nental  Offices  Operations). 
Effectiv  3  September  17.  2003. 

DYGJ  60364    Deputy  Assistant 
Secretaj  y  to  the  Assistant  Secretary 
(Financ  al  Institutions).  Effective 
Septem  )er  17,  2003. 

DYGS  60396     Senior  Advisor  to  the 
Deputy  i\ssistant  Secretary  (Public 
Liaison  to  the  Deputy  Assistant 
Secretaj  y  (Public  Liaison).  Effective 
September  17,  2003. 

DYG5  00434     Special  Assistant  to  the 
Deputy  :hief  of  Staff.  Effective 
Septem  »Cr  26,  2003. 

Section  213.3306    Office  of  the 
Secretai  y  of  Defense 

DDGS  00682     Staff  Assistant  to  the 
Deputy  \ssistant  Secretary  of  Defense 
(Asia  an  d  Pacific).  Effective  June  09, 
2003. 

DDGS 16707    Defense  Fellowr  to  the 
Special  (\ssistant  to  the  Secretary  of 
Defense  for  White  House  Liaison. 
Effectivi !  June  24,  2003. 

DDGS  16709    Defense  Fellow  to  the 
Special  Assistant  to  the  Secretary  of 
Defense  for  White  House  Liaison. 
Effectivd  July  01,  2003. 

DDGSD07O8    Personal  and 
Confide  itial  Assistant  to  the  Assistant 
Secretai  y  of  Defense  (International 
Security  Affairs).  Effective  July  07,  2003. 

DDGa30690    Director,  Defense 
Continuity  Program  Office  to  the  Deputy 
Undersecretary  of  Defense  (Policy 
Supportt.  Effective  July  10,  2003. 

DDGSh6711     Personal  and 
Confidential  Assistant  to  the  Principal 
Deputy  IJndersecretEuy  of  Defense  for 
Policy.  1  ;ffective  July  10,  2003. 

DDGS  16678    Special  Assistant  to  the 
Principa  1  Deputy  Assistant  Secretary  of 
Defense  (Legal  Affairs).  Effective  July 
29, 2003 . 

DDGS  )0714    Special  Assistant  to  the 
Underse  zretaiy  of  Defense  (Policy). 
Effective  August  04,  2003. 

DDGS  16561    Special  Assistant  to  the 
Director  of  Defense  Research  and 
Engineei  ing.  Effective  August  04,  2003. 

DDGS  30736    Special  Assistantlo  the 
Principa  1  Deputy  Undersecretary  of 
Defense,  Effective  September  03,  2003. 


DDGS00716    StaffAssistanttothe 
Deputy  Undersecretary  of  Defense 
(Special  Plans  and  Near  East/South 
Asian  Affairs).  Effective  September  09, 
2003. 

DDGS16740    Confidential  Assistant 
to  the  Secretary  of  Defense.  Effective 
September  09,  2003. 

DDGS00749    Staff  Assistant  to  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs).  Effective 
September  15,  2003. 

DDGS16718    Public  Affairs  Specialist 
to  the  Assistant  Secretary  of  Defense 
(Public  Affairs).  Effective  September  23, 
2003. 

Section  213^3307    Department  of  the 
Army 

DWGS00084    Personal  and 
Confidential  Assistant  to  the 
Undersecretary  of  the  Army.  Effective 
September  15,  2003. 

Section  213.3309 
Air  Force 

DFGS60008    Confidential  Assistant 
to  the  General  Counsel.  Effective 
September  03,  2003^ 


Departmen  t  of  the 


Section  213.3310 
Justice 


Department  of 


DJGS00441    Counsel  to  the  Assistant 
Attorney  General  Tax  Division.  Effective 
J^ne  06,  2003. 

DJGS00219    Principal  Deputy 
Director  to  the  Director  of  the  Bureau  of 
Justice  Assistance.  Effective  June  10, 
2003. 

DJGS00218    Special  Assistant  to  the 
Assistant  Attorney  General  for  Justice 
Programs.  Effective  June  12,  2003. 

DJGS60346    Deputy  Director  and 
Senior  Advisor  to  the  Director,  Office  of 
Public  Affairs.  Effective  June  16,  2003. 

DJGS00413    Executive  Assistant  to 
the  United  States  Attorney.  Effective 
June  18,  2003. 

DJGS00035    Counsel  (Senior 
Attorney)  to  the  Administrator,  Drug 
Enforcement  Administration.  Effective 
June  20,  2003. 

DJGS00235    Senior  Advisor  to  the 
Director,  Office  of  Public  Affairs. 
Effective  June  23,  2003. 

DJGS00036    Chief  of  Staff  to  the 
Administrator,  Drug  Enforcement 
Administration.  Effective  July  07,  2003. 

DJGS00077    Secretary  to  the  United 
States  Attorney.  Effective  July  11,  2003. 

DJGS00186    Counsel  to  the  Deputy 
Attorney  General.  Effective  July  18, 
2003. 

DJGS00028    Director  of 
Congressional  Affairs  to  the 
Administrator,  Drug  Enforcement 
Administration.  Effective  July  24,  2003. 

DJGS00220    Deputy  Director  for 
Programs  to  the  Director  of  the  Bureau 
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of  Justice  Assistance.  Effective  July  25, 
2003. 

DJGS60287    Special  Assistant  to  the 
Assistant  Attorney  General  Criminal 
Division.  Effective  August  11,  2003. 

DJGS00283    Confidential  Assistant  to 
the  Director.  Effective  August  12,  2003. 

DJGS00303    Associate  Director  to  the 
Director.  Effective  August  12,  2003. 

DJGS60097    Assistant  to  the  Attorney 
General.  Effective  August  18,  2003. 

DJGS60185  Counsel  to  the  Deputy 
Attorney  General.  Effective  September 
15,  2003. 

DJGS00286    Special  Assistant  to  the 
Assistant  Attorney  General  Criminal 
Division.  Effective  September  16,  2003. 

DJGS00333    Special  Assistant  to  the 
Assistant  Attorney  General.  Effective 
September  23.  2003. 

Section  21 3.331 1    Department  of 
Homeland  Security 

DMGS00073  Staff  Assistant  to  the 
Executive  Secretary.  Effective  June  04, 
2003. 

DMGS00081    Executive  Assistant  to 
the  Executive  Director,  Homeland 
Security  Advisory  Council.  Effective 
June  04,  2003. 

DMGS00082    Research  Coordination 
Officer  to  the  Executive  Secretary. 
Effective  June  04,  2003. 

DMGS00077    Press  Secretary  to  the , 
Assistant  Secretary  for  Public  Affairs. 
Effective  June  05,  2003. 

DMGS00080    Director  of 
Communications  for  Immigration  and 
Customs  Enforcement  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
June  12,  2003. 

DMGS00071     Executive  Assistant  to 
the  Undersecretary  for  Emergency 
Preparedness  and  Response.  Effective 
June  13,  2003. 

DMGS00085     Confidential  Assistant 
to  the  Assistant  Secretary  for 
Information  Analysis.  Effective  June  13, 
2003. 

DMGS00089    Executive  Assistant  to 
the  Undersecretary  for  Emergency 
Preparedness  and  Response.  Effective 
June  13,  2003. 

DMGS00083  Press  Assistant  to  the 
Director  of  Communications.  Effective 
June  19,  2003. 

DMGS00088    Research  Assistant  to 
the  Director  of  Speechwriting.  Effective 
June  19,  2003. 

DMGS00086    Writer-Editor  to  the 
Director  of  Speechwriting.  Effective 
June  20,  2003. 

DMGS00084    Staff  Assistant  to  the 
Assistant  Secretary  for  Plans,  Programs 
and  Budgets.  Effective  June  23,  2003. 

DMGS00091  Confidential  Assistant 
to  the  Director,  National  Capital  Region 
Coordination.  Effective  June  30,  2003. 

DMGS00092     Staff  Assistant  to  the 
Assistant  Secretary  for  Border  and 


Transportation  Security  Policy.  Effective 
July  02,  2003. 

DMGS00090    Press  Secretary  to  the 
Executive  Officer.  Effective  July  03, 
2003. 

DMGS00094    Policy  Assistant  to  the 
Chief  of  Staff.  Effective  July  11,  2003. 

DMGS00097    Policy  Analyst  to  the 
Special  Assistant.  Effective  July  17, 
2003. 

DMGS00095    Policy  Director  for 
Immigration  to  the  Assistant  Secretary 
for  Border  and  Transportation  Security 
Policy.  Effective  July  21,  2003. 

DMGS00099  Operations  Officer  to 
the  Deputy  Chief  of  Staff  (Operations). 
Effective  July  29,  2003. 

DMGSOOIOI  Director/Executive 
Secretariat,  Private  Sector  Advisory 
Committee  to  the  Special  Assistant. 
Effective  July  29,  2003. 

DMGS00106     Director  of 
Communications  for  Information 
Analysis  and  Infrastructure  Protection 
to  the  Director  of  Communications. 
Effective  July  30,  2003. 

DMGS00093  Staff  Assistant  to  the 
Chief  of  Staff.  Effective  August  01,  2003. 

DMGS00098    Special  Assistant  to  the 
Undersecretary  for  Information  Analysis 
and  Infrastructure  Protection.  Effective 
August  06,  2003. 

DMGSOOllO    Public  Affairs 
Specialist  to  the  Chief  of  Staff.  Effective 
August  07,  2003. 

DMGSOOl  1 3    Press  Assistant  to  the 
Press  Secretary  (Science  and 
Technology).  Effective  August  07,  2003. 

DMGSOOOl  1     Executive  Assistant  to 
the  Chief  of  Staff.  Effective  August  11, 
2003. 

DMGSOOl 05     Executive  Assistant  to 
the  Director,  State  and  Local  Affairs. 
Effective  August  12,  2003. 

DMGSOOl  08    Director  of 
Communications  to  the  Chief  of  Staff. 
Effective  August  12,  2003. 

DMGSOOl  15  Policy  Analyst  to. the 
Special  Assistant.  Effective  August  13, 
2003. 

DMGSOOl  03    Public  Affairs 
Specialist  to  the  Director  of 
Communications.  Effective  August  14, 
2003. 

DMGSOOl  1 4    Director,  Office  of 
Policy  to  the  Chief  of  Staff.  Effective 
August  14,  2003. 

DMGSOOl  1 7     Special  Assistant  to  the 
Undersecretary  for  Management. 
Effective  August  20,  2003. 

DMGSOOl  18     Special  Assistant  for 
Administration  to  the  Chief  of  Staff. 
Effective  August  20.  2003. 

DMGSOOl  1 2    Executive  Assistant  to 
the  Chief  of  Staff.  Effective  August  25, 
2003. 

DMGS00124    Chief  hiformation 
Officer  for  Science  and  Technology  to 
the  Undersecretary  for  Science  and 
Technology.  Effective  August  28,  2003. 


DMGS00104    Staff  Assistant  to  the 
Officer  of  Civil  Rights  and  Civil 
Liberties.  Effective  August  29,  2003. 

DMGSOOl  16  Staff  Assistant  to  the 
Chief  of  Staff.  Effective  September  03, 
2003 

DMGSO0126    Director  of 
Communications  for  Bureau  of 
Citizenship  and  Immigration  Services  to 
the  Director  of  Communications. 
Effective  September  03,  2003. 

DMGS00109  Business  Liaison  to  the 
Special  Assistant.  Effective  September  - 
04, 2003. 

DMGS00122    Director  of  Legislative 
Affairs  for  Science  and  Technology  to 
the  Assistant  Secretary  for  Legislative 
Affairs.  Effective  September  05,  2003. 

DMGSOO 1 1 1     Senior  Editor  and 
Correspondence  Analyst  to  the 
Executive  Secretary.  Effective 
September  10,  2003. 

DMGSO0123    Assistant  Director  of 
Legislative  Affairs  for  Border  and 
Transportation  Security  to  the  Assistant 
Secretary  for  Legislative  Affairs. 
Effective  September  12,  2003. 

DMGSOOl  29    Executive  Assistant  to 
the  Director,  Office  of  International 
Affairs.  Effective  September  12.  2003. 

DMGS00131     Legislative  Assistant  to 
the  Assistant  Secretary  for  Legislative 
Affairs.  Effective  September  12,  2003. 

DMGSOOl  30    Director  of  Special 
Projects  to  the  Director  of 
Communications.  Effective  September 
23,  2003. 

DMGSOOl  19    Director,  Public  Affairs 
Division  to  the  Undersecretary  for 
Emergency  Preparedness  and  Response. 
Effective  September  24,  2003. 

DMGSOOl  34     Writer-Editor 
(Speechwriter)  to  the  Director  of 
Speechwriting.  Effective  September  24. 
2003. 

DMGSOOl  25     Writer-Editor  to  the 
Executive  Secretary.  Effective 
September  26,  2003. 

DMGS00132     Director  of 
Communications  for  Information 
Analysis  and  Infrastructure  Protection 
to  the  Director  of  Communications. 
Effective  September  26,  2003. 

Section  213.3312    Department  of  the 
Interior 

DIGS01019    Confidential  Assistant  to 
the  Senior  Advisor  to  the  Secretary  for 
Alaskan  Affairs.  Effective  July  30,  2003.- 

DIGS01020    Special  Assistant  to  the 
Deputy  Assistant  Secretary  Indian 
Affairs.  Effective  July  31,  2003 

DIGS01022     Senior  Advisor  to  the 
Assistant  Secretary  for  Fish  and  Wildlife 
and  Parks.  Effective  August  29,  2003 

DIGS60068    Associate  Director  to  the 
Director,  Congressional  and  Legislative 
Affairs.  Effective  September  05,  2003. 
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Department  of 


Section  213.3313 
Agriculture 

DAGS60231    Director,  Legislative 
and-Public  Affairs  Staff  to  the  Deputy 
Undersecretary  for  Rural  Development. 
Effective  June  10,  2003. 

DAGS00189    Director,  Native 
American  Programs  to  the  Assistant 
Secretary  for  Administration.  Effective 
June  13,  2003. 

DAGS00190    Confidential  Assistant 
to  the  Administrator,  Farm  Service 
Agency.  Effective  June^27,  2003. 

DAGS00191     Special  Assistant  to  the 
Administrator,  Farm  Service  Agency. 
Effective  June  27,  2003. 

DAGS00192  Special  Assistant  to  the 
Chief  Information  Officer.  Effective  July 
11,  2003. 

DAGS00194    Director,  Native 
American  Programs  to  the  Director  of 
Civil  Rights.  Effective  August  14,  2003. 

DAGS00196  Confidential  Assistant 
to  the  Director  of  Civil  Rights.  Effective 
August  27,  2003 

Section  213.3314 
Commerce 


Department  of 


DCGS00507    Confidential  Assistant 
to  the  Deputy  Assistant  Secretary  for 
Export  Promotion  Services.  Effective 
June  06,  2003. 

DCGS00444    Senior  Advisor  to  the 
Assistant  Secretary  for  Economic 
Development.  Effective  June  09,  2003. 

DCGS00686    Director  of  Advance  to 
the  Chief  of  Staff.  Effective  June  25. 
2003. 

DCGS00275    Special  Assistant  to  the 
Director,  Office  of  Business  Liaison. 
Effectivejune  26,  2003. 

DCGS00438    Special  Assistant  to  the 
Director,  Office  of  Business  Liaison. 
Effective  July  01,  2003. 

DCGS00693    Senior  Policy  Advisor 
to  the  Undersecretary  for  Oceans  and 
Atmosphere.  Effective  July  22,  2003. 

DCGS60350    Deputy  Director  to  the 
Director,  Office  of  Business  Liaison. 
Effective  July  22,  2003. 

DCGS00065    Confidential  Assistant 
to  the  Assistant  Secretary  for  Economic 
Developm«it.  Effective  July  23,  2003. 

DCGS00161  Confidential  Assistant 
to  the  Undersecretary  for  International 
Trade.  Effective  July  23,  2003. 

DCGS002 1 8    Senior  Advisor  to  the 
Regional  Administrator  for  the 
Northwest  Region.  Effective  August  06, 
2003. 

DCGS00359    Confidential  Assistant 
to  the  Assistant  Secrefary  for  Market 
Access  and  Compliance.  Effective 
August  07,  2003. 

DCGS00468    Special  Assistant  to  the 
Undersecretary  for  Export 
Administration.  Effective  August  14, 
2003 


DCGsi)0227    Confidential  Assistant 
to  the  Director,  Minority  Business 
Develop  nent  Agency.  Effective 
Septemt  er  05,  2003. 

DCGS  )0576    Deputy  Director,  Office 
of  Advaice  to  the  Director  of  Advance. 
Effective  September  09,  2003. 

DCGS^0425     Director  of  Public 
Affairs  It  the  Undersecretary  for 
Internati  onal  Trade.  Effective  September 
12, 2003 

DCGSl  10202     Legislative  Affairs 
Specialii  t  to  the  Assistant  Secretary  for 
Congresi  ional  and  Intergovernmental 
Affairs.  1  ;ffective  September  22,  2003. 

DCGSl  10447  Confidential  Assistant 
to  the  Di  rector  of  Scheduling.  Effective 
Septemb  er  25,  2003 

Section  ,  n3.3315    Department  of  Labor 

DLGSI  0094    Director  of  Media 
Affairs  t( » the  Assistant  Secretary  for 
Public  yyffairs.  Effective  June  06,  2003. 

DLGS40044    Attorney  Advisor 
(Labor)  tp  the  Solicitor  of  Labor. 
Effective  June  10,  2003. 

DLGS90I68    Intergovernmental 
Officer  t^  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  June  13,  2003. 

DLGS^0210    Special  Assistant  to  the 
Directorj  Office  of  Faith-Based  and 
Commui  ity  Initiatives.  Effective  June 
13, 2003 

DLGS(  001 1     Staff  Assistant  to  the 
Chief  Fii  ancial  Officer.  Effective  June 
20, 2003 

DLGS(  0182     Special  Assistant  to  the 
Deputy  5  ecretarj'  of  Labor.  Effective 
June  25,  2003. 

DLGS(  0139    Special  Assistant  to  the 
Assistan  Secretary'  for  Public  Affairs. 
Effective  June  30,  2003^ 

DLGS(  0153  Special  Assistant  to  the 
Deputy  I  Undersecretary  for  International 
Affairs.  Effective  July  29,  2003. 

DLGSa0092     Senior  Advisor  to  the 
Director,  21st  Century  Workforce. 
Effective  August  07,  2003. 

DLGSf  0117     Special  Assistant  to  the 
Assistan  Secretary  for  Employment 
Standarc  s.  Effective  August  12.  2003. 

DLGSe  0231     Staff  Assistant  to  the 
Director,  21st  Century  Workforce. 
Effective  August  14,  2003. 

DLGSe  02 1 7    Senior  Legislative 
Officer  ti  1  the  Assistant  Secretary  for 
Congress  ional  and  Intergovernmental 
Affairs.  I  ffective  August  15,  2003. 

DLGSe  0125  Special  Assistant  to  the 
Chief  of  >taff.  Effective  August  25,  2003. 

DLGSf  0267     Speechwriter  to  the 
Assistan'  Secretary  for  Administration 
and  Man  igement.  Effective  August  27, 
2003. 

DLGSe  0135     Staff  Assistant  to  the 
Director  if  Public  Liaison.  Effective 
Septembjr  11,  2003. 

DLGS80009  Regional  Representative 
to  the  Assistant  Secretary  for 


Congressional  and  Intergovernmental 
Affairs.  Effiective  September  12,  2003. 

DLGS60109    Regional  Representative 
to  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  12,  2003. 

DLGS60015    Legislative  Officer  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  September  22,  2003. 

DLGS60025    Senior 
Intergovernmental  Officer  to  the 
Director,  Office  of  Faith-Based  and 
Community  Initiatives.  Effective 
September  22,  2003. 

DLGS60189    Special  Assistant  to  the 
Chief  Financial  Officer.  Effective 
September  22,  2003. 

DLGS60244    Special  Assistant  to  the 
Director,. Office  of  Faith-Based  and 
Community  Initiatives.  Effective 
September  29,  2003. 

Section  213.3316    Department  of 
Health  and  Human  Services 

DHGS60519    Speechwriter  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Communications). 
Effective  June  16,  2003. 

DHGS60525    Confidential  Assistant 
to  the  Director,  Executive  Operations. 
Effective  Jime  16,  2003. 

DHGS60119    Special  Assistant  to  the 
White  House  Liaison  to  the  Director  of 
Intergovernmental  Affairs.  Effective  July 
02,  2003. 

DHGS601 71  Special  Assistant  to  the 
Principal  Deputy  Assistant  Secretary  for 
Health  to  the  Deputy  Assistant  Secretary 
for  Health.  Effective  July  02,  2003. 

DHGS60244    Regional  Director, 
Seattle,  Washington,  Region  10  to  the 
Deputy  Secretary,  Department  of  Health 
and  Human  Services.  Effective  July  1 1 , 
2003. 

DHGS60031    Deputy  Director, 
President's  Council  on  Physical  Fitness 
and  Sports  to  the  Executive  Director, 
President's  Coimcil  on  Physical  Fitness 
and  Sports.  Effective  July  14,  2003. 

DHGS60126    Confidential  Assistant 
to  the  Assistant  Secretary  for  Legislation 
to  the  Deputy  Assistant  Secretary  for 
Legislation  (Health).  Effective  August 
12,2003. 

DHGS60539    Special  Assistant  to  the 
General  Coimsel.  Effective  August  13, 
2003. 

DHGS60344    Special  Assistant  for 
the  Deputy  Assistant  Secretary  (Health) 
to  the  Deputy  Assistant  Secretciry  for 
Legislation  (Health).  Effective 
September  05,  2003. 

DHGS60345    Director  of  Public 
Affairs  to  the  Assistant  Secretary 
Administrator  for  Children  and 
Families.  Effective  September  05,  2003. 

DHGS60667    Confidential  Assistant 
to  the  Executive  Secretary.  Effective 
September  ll,  2003. 
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DHGS601 1 9    Special  Assistant  to  the 
White  House  Liaison  to  the  Director  of 
Intergovernmental  Affairs.  Effective 
September  12,  2003. 

DHGS601 29  Special  Assistant  to  the 
Administrator  Centers  for  Medicare  and 
Medicaid  Services.  Effective  September 
29,  2003. 

Section  213.3317    Department  of 
Education 

DBGS(J0269    Special  Assistant  to  the 
Deputy  Assistant  Secretary.  Effective 
June  04,  2003. 

DBGS00270    Confidential  Assistant 
to  the  Deputy  Chief  of  Staff  for 
Operations.  Effective  June  04,  2003. 

DBGS00271  Special  Assistant  to  the 
Chief  of  Staff.  Effective  June  06,  2003. 

DBGS00272     Special  Assistant  to  the 
Chief  of  Staff  to  the  Undersecretary. 
Effective  Jime  16,  2003. 

DBGS00277    Special  Assistant  to  the 
Special  Assistant.  Effective  June  19, 
2003. 

DBGS00278    Special  Assistant  to  the 
Assistant  Secretary  for  Legislation  and 
Congressional  Affairs.  Effective  June  20, 
2003. 

DBGS00276    Confidential  Assistant 
to  the  Chief  of  Staff.  Effective  June  26, 
2003. 

DBGS00279    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental,  Constituent 
Relations  and  Corporate  Liaison. 
Effective  June  2  7 ,  2  003 . 

DBGS00281     Confidential  Assistant 
to  the  Chief  of  Staff  to  the 
Undersecretary.  Effective  Jime  27,  2003. 

DBGS00274    Deputy  Secretary's 
Regional  Representative  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  June  30,  2003. 

DBGS00280    Confidential  Assistant 
to  the  Chief  of  Staff  to  the  Deputy 
Secretary.  Effective  July  08,  2003. 

DBGS00282    Confidential  Assistant 
to  the  Chief  of  Staff.  Effective  July  10, 
2003. 

DBGS00284    Confidential  Assistant 
■  (Protocol)  to  the  Deputy  Chief  of  Staff 
for  Operations.  Effective  July  16,  2003. 

DBGS00286    Confidential  Assistant 
to  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
Effective  August  04,  2003. 

DBGS00287    Confidential  Assistant 
to  the  Assistant  Secretary  for  Legislation 
and  Congressional  Affairs.  Effective 
August  06,  2003. 

DBGS00258    Confidential  Assistant 
to  the  Assistant  Secretary  for 
Management/Chief  Information  Officer. 
Effective  August  11,  2003. 

DBGS00289    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental,  Constituent 
Relations  and  Corporate  Liaison. 
Effective  August  11,  2003. 


DBGS00288    Confidential  Assistant 
to  the  Assistant  Secretary  for  Legislation 
and  Congressional  Affairs.  Effective 
August  13.  2003. 

DBGS00285    Special  Assistant 
(Education  Attache  to  the  U.S.  Mission 
to  the  United  Nations  Educational, 
Scientific  and  Cultural  Organization)  to 
the  Secretary.  Effective  August  21,  2003. 

DBGS00273    Special  Assistant  to  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education.  Effective  July  18, 
2003. 

DBGS00292    Confidential  Assistant 
to  the  Deputy  Chief  of  Staff  for 
Operations.  Effective  September  09, 
2003. 

DBGS00291     Special  Assistant  to  the 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
Effective  September  10,  2003. 

DBGS00290    Confidential  Assistant 
to  the  Deputy  Assistant  Secretary. 
Effective  September  17,  2003. 

DBGS00295    Confidential  Assistant 
to  the  Deputy  Director  of 
Communications,  Office  of  Public 
Affairs.  Effective  September  23,  2003. 

DBGS00296    Special  Assistant  to  the 
Director,  Faith-Based  and  Community 
Initiatives  Center.  Effective  September 
25,  2003. 

DBGS00293    Confidential  Assistant 
to  the  Assistant  Secretary  for  Civil 
Rights.  Effective  September  26,  2003. 

DBGS00294    Special  Assistant 
(Deputy  Director,  White  House  Liaison) 
to  the  Special  Assistant  (White  House 
Liaison).  Effective  September  26,  2003. 

Section  213.3318    Environmental 
Protection  Agency 

EPGS03604    Supervisory  Program 
Analyst  to  the  Associate  Administrator 
for  Congressional  and 
Intergovernmental  Relations.  Effective 
June  04,  2003. 

EPGS03603    Program  Analyst  to  the 
Associate  Administrator  for 
Congressional  and  Intergovernmental 
Relations.  Effective  June  12,  2003. 

EPGS03605    Administrative 
Assistant  to  the  Assistant  Administrator 
for  Enforcement  and  Compliance 
Assurance.  Effective  August  22,  2003. 

Section  213.3325     United  States  Tax 
Court 

JCGS60075  Trial  Clerk  to  the  Chief 
Judge.  Effective  July  08,  2003. 

JCGS60079  Trial  Clerk  to  the  Chief 
Judge.  Effective  July  25,  2003. 

JCGS60057  Secretary  (Confidential 
Assistant)  to  the  Chief  Judge.  Effective 
August  06,  2003. 

JCGS60058  Secretary  (Confidential 
Assistant)  to  the  Chief  Judge.  Effective 
August  11,  2003. 


JCGS60055    Secretary  (Confidential 
Assistant)  to  the  Chief  Judge.  Effective  ^ 
September  17.  2003 

Section  213.3327    Department  of 
Veterans  Affairs 

DVGS60060    Special  Assistant  to  the 
Assistant  Secretary  for  Congressional 
and  Legislative  Affairs.  Effective 
September  22.  2003. 

Section  213.3328    Broadcasting  Board 
of  Governors 

IBGS00013    Chief  of  Staff  to  the 
Director,  Office  of  Cuba  Broadcasting. 
Effective  August  19.  2003. 

IBGS00014    Confidential  Assistant  to 
the  Director,  Office  of  Cuba 
Broadcasting.  Effective  August  20.  2003. 

Section  213.3330    Securities  and 
Exchange  Commission 

SEOT6001 1     Staff  Assistant  to  the 
Managing  Executive  for  External  Affairs. 
Effective  August  28.  2003. 

Section  213.3331    Department  of 
Energy 

DEGS00331     Advance  and  Trip 
Coordinator  to  the  Director.  Office  of 
Scheduling  and  Advance.  Effective  June 
04,  2003. 

DEGS00332    Senior  Advance 
Representative  to  the  Director,  Office  of 
Scheduling  and  Advance.  Effective  June 
04,  2003. 

DEGS00333     Senior  Advance 
Representative  to  the  Director,  Office  of 
Scheduling  and  Advance.  Effective  June 
04,  2003. 

DEGS00330    Confidential  Assistant 
to  the  Assistant  Secretary  for 
Environment.  Safety  and  Health. 
Effective  Jime  09,  2003. 

DEGS00267     Special  Assistant  to  the 
Assistant  Secretary  for  Fossil  Energy. 
Effective  June  17,  2003. 

DEGS00334    Special  Assistant  to  the 
Secretary,  Department  of  Energy. 
Effective  June  17,  2003. 

DEGS00289    Special  Assistant  to  the 
Assistant  Secretaiy  of  Energy 
(Environmental  Management).  Effective 
June  18,  2003. 

DEGS00337    Policy  Analyst/External 
Affairs  to  the  Assistant  Secretary  for 
International  Affairs.  Effective  Jime  30, 
2003. 

DEGS00335     Senior  Policy  Analyst  to 
the  Assistant  Secretary  for  International 
Affairs.  Effective  July  10.  2003. 

DEGS00342    Trip  Coordinator  to  the 
Director.  Office  of  Scheduling  and 
Advance.  Effective  July  21,  2003. 

DEGS00344    Deputy  Director  of 
Advance  for  Strategic  initiatives  to  the 
Director.  Office  of  Scheduling  and 
Advance.  Effective  July  29,  2003. 

DEGS00347    Special  Assistant  to  the 
Assistant  Secretary  of  Energy 
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(Enviromnental  Management).  Effective 
July  31,  2003r 

DEGS00340    Policy  Advisor  to  the 
Deputy  Assistant  Secretary  to  the 
Assistant  Secretary  for  Fossil  Energy. 
Effective  August  01,  2003. 

DEGS00341     Confidential  Assistant 
to  the  Deputy  Administrator  for  Defense 
Programs,  National  Nuclear 
Proliferation.  Effective  August  6,  2003. 

DEGS00346    Communications 
Assistant  to  the  Chief  of  Staff  Effective 
August  11.  2003. 

DEGS00348    Policy  Advisor  to  the 
Director,  Office  of  Science.  Effective 
September  05,  2003. 

Section  213.3332    Small  Business 
Administration 

SBGS60093    Director  of  Scheduling 
to  the  Chief  of  Staff  Effective  Julv  02, 
2003. 

SBGS60542  Assistant  Administrator 
for  Policy  Planning  and  Programs  to  the 
Administrator.  Effective  July  08,  2003. 

SBGS60550    Assistant  Administrator 
to  the  Associate  Administrator  for 
Congressional  and  Legislative  Affairs. 
Effective  August  07,  2003. 

SBGS601 24    Special  Assistant  to  the 
Associate  Administrator  for 
Congressional  and  Le'gislative  Affairs. 
Effective  August  14,  2003. 

SBGS60540    Assistant  Administrator 
for  the  Office  of  Policy  and  Planning  to 
the  Administrator.  Effective  September 
40,  2003. 

SBGS60551     Assistant  Administrator 
for  Congressional  and  Legislative  Affairs 
to  the  Associate  Administrator  for 
Congressional  and  Legislative  Affairs. 
Effective  September  12,  2003. 

SBGS60179    Press  Secretary  to  the 
Associate  Administrator  for 
Communications/Public  Liaison. 
Effective  September  15,  2003. 

SBGS60108    Speechwriter  to  the' 
Associate  Administrator  for 
Communigations/Public  Liaison. 
Effective  September  24,  2003. 

Section  213.3337    General  Services 
Administration 

GSGS00088    Special  Assistant  to  the 
Regional  Administrator,  Northwest 
Artie  Region  to  the  Regional 
Administrator,  Region  10,  Auburn, 
Washington.  Effective  June  25,  2003. 

GSGS601 1 7     Senior  Advisor  to  the 
Chief  of  Staff.  Effective  July  03,  2003. 

Section  213.3339    United-States 
International  Trade  Commission 

TCGS00012    Confidential  Assistant 
to  a  Commissioner.  Effective  Septepiber 
29,  2003. 


Section  ^13.3346    Selective  Service 
System 

SSGS(j0001     Public  Affairs  Specialist 
uty  Director.  Effective  June 


to  the 
13. 2003 


Dtp 


the 
2003. 

Section 
Protectidn 


Section  .'13.3348    National 
AeronaiMics  and  Space  Administration 

NNGSfeOl  1 5     White  House  Liaison  to 
Administrator.  Effective  June  27, 


13.3353 
Board 


Merit  Systems 


MPGS^OO  1 2     Senior  Advisor  to  a 
Board  Mtember.  Effective  June  20,  2003. 

Section  :  13.3355    Social  Security 
Adminis  ration  '    : 

SZGSf  0007    Special  Assistant  to  a 
Commis!  ioner.  Effective  June  09,  2003. 
SZGSe  0008     Special  Assistant  to  the 

;taff  Effective  June  9,  2003. 
SZGSe  0009     Executive  Assistant  to 
Depu  ty  Commissioner  for 
Commuqications.  Effective  June  13, 


Chief  of 

S 
the 
Cor 
2003. 

SZ( 
Deputy 
Commi 
10, 2003 


SZGSC  001 0    Special  Assistant  to  the 
Cjommissioner  for 

s.  Effective  September 


CommuE  ication 


Section 
Housing 


Section  ^13.3356    Commission  on  Civil 
Rights 

CCGSC  0025     Special  Assistant  to  a 
Commiss  ioner.  Effective  June  4,  2003. 

CCGSe  0029  Special  Assistant  to 
Commiss  ioner.  Effective  August  11, 
2003. 

Section  il3.3360    Consumer  Product 
Safety  Q  mmission 

PSGSO  3066     Supervisory  Public 
Affairs  S  lecialist  to  the  Executive 
Director.  Effective  August  28,  2003. 

Section  1 13.3382    National  Endowment 
for  the  A  is 

NAGS!  0049    Deputy  Congressional 
Liaison  t )  the  Director,  Office  of 
Governra  ent  Affairs.  Effective 
Septembsr  12,  2003. 

Section  '<  13.3382    National  Endowment 
for  the  H  imanities 

NHGSI  0075     Director  of 
Commur  ications  to  the  Deputy 
Chairmai.  Effective  June  8,  2003. 
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.3384     Department  of 
jnd  Urban  Development 


DUGS402  76    Staff  Assistant  to  the 

.^ecretary  for  Housing,  Federal 
[Commissioner.  Effective  June 


Assistant 
Housing 
25,  2003 

DUGS^0263     Sp_ecial  Assistant  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  [une  27.  2003. 


DUGS60314    Staff  Assistant  to  the 
Senior  Advisor  to  the  Deputy  Secretary. 
Effective  July  15,  2003. 

DUGS60460    Assistant  to  the 
Secretary  and  White  House  Liaison  to 
the  Deputy  Secretary,  Housing  and 
Urban  Development.  Effective  August 
20,  2003. 

DUGS60143     Faith-Based  and 
Community  Initiatives  Coordinator  to 
the  Director,  Center  for  Faith-Based  and 
Community  Initiatives.  Effective 
September  10,  2003. 

DUGS60461     Staff  Assistant  to  the 
Secretary.  Housing  and  Urban 
Development.  Effective  September  10. 
2003. 

DUGS60279    Associate  Deputy 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Effective  September  29, 
2003. 

DUGS60463    Executive  Secretary  to 
the  Assistant  Secretary  for 
Administration.  Effective  September  30, 
2003. 

Section  213.3391     Office  of  Personnel 
Management 

PMGS0003  7    Chief,  Office  of  House 
Affairs,  to  the  Director,  Office  of 
Congressional  Relations.  Effective  June 
25,  2003. 

PMGS00040    Chief  of  Administration 
and  Confidential  Assistant  to  the 
Director,  Office  of  Congressional 
Relations.  Effective  July  18,  2003. 

PMGS00042     Special  Assistant  to  the 
Deputy  Director.  Effective  July  22.  2003 

PMGS00041     Special  Assistant 
(Senior  Speech  Writer)  to  the  Director. 
Office  of  Communications.  Effective 
August  11,  2003. 

PMGS00039    Special  Assistant  to  the 
Chief  of  Staff.  Effective  August  18.  2003. 

PMGS00043     White  House  Liaison  to 
the  Chief  of  Staff.  Effective  August  25. 
2003. 

Section'^13.3392    Federal  Labor 
Relation  Authority 

FAGS6022    Executive  Assistant  to 
the  Chairman.  Effective  August  28, 
2003. 

Section  213.3394    Department  of 
Transportation 

DTGS60003     Special  Assistant  to  the 
Secretary  and  Deputy  Director  for 
Scheduling  and  Advance  to  the 
Secretary.  Effective  June  12,  2003. 

DTGS60363  Director  of  Policy  and 
Program  Support  to  the  Adininistrator. 
Effective  July  11,  2003. 

DTGS60251  Senior  Policy  Advisor 
to  the  Administrator.  Effective  August 
11,2003. 

DTOT60366    Special  Assistant  to  the 
Deputy  Administrator  for  National  Parks 
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Air  Tour  Management  to  the  Deputy 
Administrator.  Effective  August  19. 
2003. 

DTGS60017     Assistant  to  the 
Secretary  for  Policy  to  the  Secretary. 
Effective  September  3,  2003. 

DTGS60279    Associate  Director  for 
Speechwriting  to  the  Assistant  to  the 
Secretary  and  Director  of  Public  Affairs. 
Effective  September  3,  2003. 

DTGS60070    Special  Assistant  to  the 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  September  23,  2003. 

Section  213.3396    National 
Transportation  Safety  Board 

TBGS60003     Special  Assistant  to  the 
Chairman.  Effective  August  27,  2003. 

TBGS60093     Confidential  Assistant 
to  a  Member.  Effective  September  17, 
2003. 

Section  213.3397    Federal  Housing 
Finance  Board 

FBOT00003     Special  Assistant  for 
External  Affairs  to  the  Chairman. 
Effective  June  16,  2003. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577:  3  CFR  1954-1958  Comp.,  P.  218. 

Office  of  Personnel  Management. 

Kay  Coles  James^ 

Director. 

[FR  Doc.  03-28314  Filed  11-10-O3:  8:45  am] 

BILUNG  CODE  6325-3»-U 


64151 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisor>'  Committee 
will  be  held  on — 
Thursday,  November  20,  2003; 
Thursday,  December  4,  2003;  and 
Thursday,  December  18.  2003. 

The  meetings  will  start  at  10  a^m.  and 
will  be  held  in  Room  5A06A,  Office  of 
Personnel  Management  Building,  1900  E 
Street,  NW..  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 


amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  pubUc  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c){9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Persormel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5538,  1900  E  Street, 
NW.,  Washington,  DC  20415,  (202)  606- 
1500. 

Dated:  November  5.  2003. 
Mary  M.  Rose, 

Chairperson,  Federal  Prevailing  Rate 

Advisory  Committee. 

[FR  Doc.  03-28313  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  6325-49-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Performance  Review  Board 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  OPM 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Floyd.  Human  Capital 
Management  Services  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415,  (202)  606- 
2309. 


SUPPLfMENTARY  INFORMATKM:  Section 

4314(c)  (1)  through  (5)  of  Title  5,  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  reviews  and  evaluates 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  and  considers 
recommendations  to  the  appointing 
authority  regarding  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

The  following  have  been  designated 
as  regular  members  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

Paul  T.  Conway,  Chief  of  Staff— Chair 
Stephen  C  Benowitz,  Associate  Director 

for  Human  Resources  Products  and 

Services 
Steven  R.  Cohen,  Homeland  Security 

Liaison  Officer 
John  C  Gartland,  Director,  Office  of 

Congressional  Relations 
Doris  L.  Hausser,  Senior  Policy  Advisor 

to  the  Director  and  Chief  Human 

Capital  Officer 
Vicki  A.  Novak.  Assistant  Administrator 

for  Human  Resources  and  Education, 

National  Aeronautics  Space 

Administration 
Marta  B.  Perez.  Associate  Director  for 

Human  Capital  Leadership  and  Merit 

System  Accountabilitv 
Eric  M.  Thorson,  Senior  Advisor  for 

Investigative  Operations  and  Agency 

Planning 
Mark  A.  Robbins.  General  Counsel 

[FR  Doc.  03-28395  Filed  11-7-03;  8:45  am]      . 

BILUNG  CODE  6325-45-f> 


PRESIDIO  TRUST 

Public  Health  Service  Hospital,  The 
Presidio  of  San  Francisco  (Presidio), 
California;  Extension  of  Public 
Scoping  Period 

ACTION:  The  Presidio  Trust  (Trust)  is 
extending  the  public  scoping  period 
from  November  26.  2003  to  December 
10,  2003  and  adding  a  second  public 
meeting  on  December  10.  2003  to 
provide  greater  opportimities  for  public 
and  agency  participation  in  the  Public 
Health  Service  Hospital  (PHSH) 
project's  environmental  review  process 
under  the  National  Environmental 
Policy  Act  (NEPA). 

SUPPLEMENTARY  INFORMATION:  On 

September  9,  2003,  the  Trust  published 
a  notice  in  the  Federal  Register 
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announcing  the  start  of  public  scoping 
and  its  intention  Jo  prepare  an 
environmental  assessment  (EA)  under 
the  NEPA  for  the  proposed 
rehabilitation  and  reuse  of  historic 
buildings  in  the  PHSH  district  of  the 
Presidio  (68  FR  53205-06).  As  part  of 
the  EA  scoping  process  and  as 
announced  in  the  notice,  the  Trust  held 
a  public  Trust  Board  meeting  on 
October  29,  2003  to  accept  oral 
comments  on  the  scope  of  alternatives 
and  environmental  impacts  to  be 
considered  in  the  EA.  The  public 
scoping  period,  as  first  announced,  ends 
November  26,  2003.  The  Trust  desires  to 
-provide  additional  opportunities  for 
public  and  agency  comment  on  the 
project  beyond  what  was  first 
announced. 

At  the  public  meeting  on  October  29, 
2003,  the  Trust  announced  to  meeting 
participants  the  scheduling  of  a  second 
opportunity  for  the  public  to  address  the 
Board  directly  on  the  PHSH  project. 
Through  this  Federal  Register  notice 
and  other  public  means,  the  Trust  is 
more  broadly  announcing  the  second 
public  Trust  Board  meeting  and  is 
extending  the  public  comment  period 
on  the  EA  to  December  10,  2003. 

Scoping  Meeting  and  Comments:  The 
Trust  will  accept  additional  oral 
comments  on  the  scope  of  alternatives 
and  issues  to  be  addressed  under  the 
NEPA  in  the  PHSH  EA  at  a  public  Trust 
Board  meeting  on  December  10,  2003, 
the  exact  time  and  location  to  be 
annoimced.  The  deadline  for  all  scoping 
comments  on  the  EA  is  also  December 
10,  2003.  Written  scoping  comments 
must  be  postmarked,  transmitted  or 
delivered  no  later  than  December  10, 
2003  to  the  Trust  contact  person  below. 
Please  note  that  written  comments  will 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Pelka,  NEPA  Compliance  Coordinator, 
the  Presidio  Trust,  34  Graham  Street, 
P.O.  Box  29052,'San  Francisco,  CA 
94129-0052  (fax:  415/561-2790)  or 
phsh@presidiotrust.gov. 

Dated:  November  5,  2003. 
Karen  A.  Cook, 
General  Counsel. 
[FIT Doc.  03-28290  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4310-4R-f> 


RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974;  Proposed 
Ctianges  to  System  of  Records 

AGENCY:  Railroad  Retirement  Board 
(RRB). 

ACnON:  Notice  of  revision  of  Privacy  Act 
System  of  Records. 


SUMMARY: 

is  to  give 

routine 

records. 


:  The  purpose  of  this  document 
notice  of  two  proposed  new 
for  one  of  its  system  of 


uses 


DATES 

Records 
further 
unless 
this  date 
modifica 


Tie 


changes  to  this  System  of 
(  hall  become  effective  without 
n  )tice  December  22,  2003, 
cc  mments  are  received  before 
that  result  in  further 


ions. 


AOORESSfS 

Ezerski, 

Retireme^it 

Chicago 

FOR  FURItlER 

Patricia 

Inspectoi 

General, 

N.  Rush 

60611 


Send  comments  to  Beatrice 
Secretary  to  the  Board,  Railroad 

Board,  844  N.  Rush  St.,' 
Illinois  60611-2092. 


St., 


2(92, 


INFORMATION  CONTACT: 

.  Marshall,  Counsel  to  the 
General,  Office  of  Inspector 
Railroad  Retirement  Board,  844 
4th  Floor,  Chicago,  Illinois 
(312) 751-4690. 
SUPPLEMtNTARY  INFORMATION:  The  RRB 
proposes  two  new  routine  uses  for  its 
hivestiga  ion  Files  System  of  Records, 
RRB-43 

I.  Discusi  lion  of  New  and  Revised 
Routine  IJses 

The  fir  it  proposed  routine  use  "e"  in 
RRB-43  Would  permit  the  RRB  to 
disclose  :  nformation,  upon  request,  to 
the  Presii  lent's  Counsel  on  Integrity  and 
Efflcienc  ?  (PCIE)  for  the  purpose  of 
accurate  eporting  to  the  President  and 
Congress  on  the  activities  of  the 
Inspectoi  s  General.  The  purpose  of  the 
disclosui  B  of  information  is  to  allow  the 
PCIE  to  c  induct  the  necessary  analysis 
of  data  fr  )m  all  Inspector  General  offices 
to  develop  accurate  statistical 
information  for  the  annual  report.  In 
general,  only  portions  of  personally 
identifiable  information  may  be 
disclosec .  Additionally  personally 
identifial  ile  information  may  be 
disclosec  as  necessary  to  reconcile 
reports. 

The  se  :ond  proposed  routine  use  "f ' 
in  RRB— ^  3  would  allow  the  disclosure 
of  infonr  ation  to  members  of  the  PCIE 
or  the  De  jartment  of  Justice,  as 
necessar  ,  for  the  purpose  of 
investiga  ive  qualitative  assessment 
reviews.  The  PCIE  has  established  a 
peer  revi  tw  process  to  ensure  that 
Offices  o  Inspectors  General  have 
adequate  internal  safeguards  and 
managen  ent  procedures.  The  objectives 
of  the  Te\  iew  are  to  assess  whether 
adequate  internal  safeguards  and 
managen  lent  procedures  are  in  place, 
foster  hij  h-quality  investigations  and 
investiga  :ive  processes,  ensure  that  the 
highest  1(  ivels  of  professionalism  are 
maintain  3d,  and  promote  consistency  in 
investiga  ive  standards  and  practices 
within  tt  e  Inspector  General 
investiga  ive  community.  The 
Inspecto)  s  Generals  plan  to  begin 


investigative  qualitative  assessment 
reviews  beginning  during  fiscal  year 
2004. 

II.  Compatibility  of  Proposed  Routine 
Uses 

We  are  proposing  these  two  new 
routine  uses  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(b)(3)).  The 
Privacy  Act  permits  the  disclosure  of 
information  about  individuals  without 
their  consent  for  a  routine  use  where  the 
information  will  be  used  for  a  purpose 
which  is  compatible  with  the  purpose 
for  which  the  information  was  originally 
collected.  The  Office  of  Management 
and  Budget  had  offered  guidance  that  a 
"compatible"  use  is  a  use  which  is 
necessary  and  proper.  The  RRB 
considers  the  disclosure  of  investigatory 
records  for  the  purpose  of  accurate 
reporting  to  the  President  and  Congress 
on  the  activities  of  the  Inspectors 
General  to  be  a  necessary  and  proper 
use;  likewise  the  RRB  considers  the 
disclosure  of  these  records  to  members 
of  the  PCIE  or  the  Department  of  Justice, 
as  necessary,  for  the  purpose  of 
investigative  qualitative  assessment 
reviews  to  be  a  necessary  and  proper 
use. 

m.  Altered  System  Report 

On  October  28,  2003,  the  Railroad 
Retirement  Board  filed  an  altered 
system  report  for  this  system  with  the 
chairmen  of  the  designated  Senate  and 
House  committees  and  with  the  Office 
of  Management  and  Budget.  This  was 
done  to  comply  with  section  3  of  the  , 
Privacy  Act  of  1974  and  OMB  Circular 
1-130,  Appendix  I. 

By  authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

RRB-43 
SYSTEM  NAME: 

Investigation  Files — RRB. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOHNS  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Paragraph  "e"  is  added  to  read  as 
follows: 

e.  Records  may  be  disclosed  to 
members  of  the  President's  Council  on 
Integrity  and  Efficiency  for  the 
preparation  of  reports  to  the  President 
and  Congress  on  the  activities  of  the 
Inspectors  General. 

Paragraph  "f '  is  added  to  read  as 
follows: 

f.  Records  may  be  disclosed  to 
members  of  the  President's  Council  on 
Integrity  and  Efficiency,  or  the 
Department  of  Justice,  as  necessary,  for 
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the  purpose  of  conducting  qualitative 
assessment  reviews  of  the  investigative 
operations  of  RRB-OIG  to  ensure  that 
adequate  internal  safeguards  and 
management  procedures  are  mainteiined. 

(FR  Doc.  03-28226  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27747] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  5,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  decIaration{s) 
should  submit  their  views  in  writing  by 
December  1,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  1 .  2003  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

E.ON  AG  and  LG&E  Energy  Corp.  (70- 
10173) 

E.ON  AG  ("E.ON"),  E.ON-Platz  1, 
40479  Dusseldorf,  Germany,  a  registered 
holding  company,  and  LG&E  Energy 
Corp.  ("LG&E  Energy").  220  West  Main 
Street,  Louisville,  Kentucky  40202,  a 
subsidiary  of  E.ON  and  a  public  utility 
holding  company  exempt  from 
registration  by  order  under  section 
3(a)(1)  of  the  Act  (collectively 
"Applicants"),  have  filed  an  application 
("Application")  under  sections  9(a)  and 
10  of  the  Act  and  nUe  54  under  the  Act.' 


Applicants  request  an  extension  of  the 
deadline  to  divest  E.ON's  nonutility 
interest  in  CRC-Evans  International,  Inc. 
and  its  subsidiaries. 

On  December  11,  2000,  Powergen  pic 
("Powergen")  acquired  LG&E  Energy,* 
an  exempt  holding  company  under  the 
Act,  in  accordance  with  the 
Commission's  order  in  Holding 
Company  Act  Release  No.  27291 
(December  6,  2000)  (the  "Powergen 
Order").  In  the  Powergen  Order,  the 
Commission  reserved  jurisdiction  over 
the  retention  of  CRC-Evans 
International,  Inc.  and  its  subsidiaries. 
The  subsidiaries  of  CRC-Evans 
International,  Inc.  include:  CRC-Evans 
Pipeline  International,  Inc.;  CRC-Evans 
Weighting  Systems  Inc.  (formerly 
known  as  CRC-Key,  Inc.);  CRC-Evans 
B.V.;  CRC-Evans  Canada  Ltd.;  PIH. 
Holdings  Ltd.;  and  Pipeline  Induction 
Heat  Ltd.  (collectively,  the  "CRC-Evans 
Companies").  The  CRC-Evans 
Companies  are  indirect,  wholly -owned 
subsidiaries  of  E.ON,  which  provide 
specialized  equipment  and  services  for 
construction  of  crude  oil,  natural  gas, 
refined  product  and  water  pipelines 
worldwide. 

The  Commission  authorized  E.ON's 
acquisition  of  Powergen  in  an  order 
issued  on  June  14,  2002  (Holding 
Company  Act  Release  No.  27539)  (the 
"Acquisition  Order  ").  E.ON  completed 
the  acquisition  of  Powergen  on  July  1 , 
2002  and  registered  as  a  holding 
company  on  that  day. 

In  the  Powergen  Order,  applicants 
committed  to  teike  appropriate  steps  to 
divest  CRC-Evans  Companies  within 
three  years  after  the  date  of  the  order  in 
that  proceeding  or  to  file  a  post-effective 
amendment  to  the  application  in  such 
proceeding  no  later  than  June  30,  2001. 
seeking  to  justify  the  retention  of  such 
companies.  No  such  post-effective 
amendment  was  filed. 

Again  in  the  Acquisition  Order, 
Applicants  committed  to  take 
appropriate  steps  to  divest  these 
companies  within  three  years  after  the 
date  of  the  Powergen  Order,  or  by 
December  6,  2003.  In  the  Acquisition 
Order,  the  Commission  continued  to 
reserve  jurisdiction  over  the  retention  of 
the  CRC-Evans  Companies. 

Applicants  state  that  they  have  made 
a  concerted  effort  to  dispose  of  the  CRC- 
Evans  Companies,  but  that  depressed 
market  conditions  in  the  pipeline 
construction  industry  have  had  a 
negative  impact  on  the  marketability  of 
the  CRC-Evans  Companies.  Applicants 
state  that  although  the  overall  weakness 


'  LG&E  Energy  owns  two  public  utility 
subsidiaries;  Louisville  Gas  and  Electric  Company 
and  Kentucky  Utilities  Company. 


in  the  market  is  expected  to  continue 
into  2004,  industry  sources  suggest  that 
activity  levels  in  the  pipeline  industry 
should  improve  as  tire  industry  recovers 
from  a  cyclical  trough  and  liquidity 
issues.  Accordingly,  Apphcants  request 
an  extension  of  the  time  to  accomplish 
divestiture  of  the  CRC-Evans  Companies 
until  December  31,  2005. 

National  Fuel  Gas  Company,  et  al.  (70- 
10168) 

National  Fuel  Gas  Company 
("National  Fuel  Gas"),  a  registered 
holding  company,  and  its  nonutility 
subsidiaries  ("Nonutility  Subsidiaries") 
National  Fuel  Gas  Supply  Corporation 
("Supply"),  Empire  State  Pipeline 
("Empire"),  Upstate  Energy  hic. 
("Upstate"),  all  at  10  Lafayette  Square, 
Buffalo,  New  York  14203,  National  Fuel 
Resources,  Inc.  ("Resources"),  165 
Lawrence  Bell  Drive,  Suite  120, 
Williamsville,  New  York  14221,  and 
Seneca  Resources  Corporation,  1201 
Louisiana  Street,  Suite  400,  Houston, 
Texas  77002  ("Seneca"  and  collectively, 
"Applicants"),  have  filed  an 
application-declaration  with  the 
Commission  under  sections  6(a),  7,  9(a), 
10.  12(c)  and  12(f)  of  the  Act  and  rules 
23,  45,  46  and  54  under  the  Act. 

/.  Background 

A.  Applicants 

National  Fuel  Gas,  through  its  direct 
and  indirect  subsidiaries,  is  engaged  in 
all  phases  of  the  natxiral  gas  business: 
Exploration,  production,  purchasing, 
gathering,  processing,  transportation, 
storage,  retail  distribution  and 
wholesale  and  retail  marketing.  The 
company  owns  all  of  the  issuwl  and 
outstanding  common  stock  of  National 
Fuel  Gas  Distribution  Corporation 
("Distribution"),  a  gas-utility  company 
that  distributes  natural  gas  at  retail  to 
approximately  732,000  residential, 
commercial  and  industrial  customers 
(including  transportation-only 
customers)  in  portions  of  western  New 
York  and  northwestern  Pennsylvania. 
For  the  twelve  months  ended  June  30, 
2003,  National  Fuel  Gas  had  operating 
revenues  of  approximately  $2  billion,  of 
which  $1.1  were  attributable  to 
regulated  gas  utility  sales,  $200  million 
to  pipeline  and  storage  operations,  and 
$300  million  to  exploration  and 
production  activities.  As  of  June  30, 
2003,  National  Fuel  Gas  and  its 
subsidiaries  had  total  assets  valued  at 
approximately  $3.8  billion,  including 
$1.3  billion  in  net  utility  {i.e., 
distribution)  plant,  $786  million  in  net 
pipeline  and  storage  plant,  and  $1.1 
billion  in  next  exploration  and 
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production  property,  plant  and 
equipment. 

Supply,  an  interstate  pipeline 
company,  transports  and  stores  natural 
gas  for  Distribution  and  for  other 
utilities,  pipelines,  marketers  and  large 
industrial  customers  in  the  northeastern 
United  States.  Supply  owns  and 
operates  a  2,900-mile  pipeline  network 
that  extends  generally  from 
-southwestern  Pennsylvania  to  the  U.S.- 
Canadian border  at  Niagara  Falls.  It  is 
regulated  by  the  Federal  Energy 
Regulatory  Commission  as  a  natural  gas 
company  imder  the  Natural  Gas  Act  of 
1938. 

Empire,  an  intrastate  pipeline 
company,  transports  natural  gas  for 
Distribution  and  for  other  utilities,  large 
industrial  customers  and  power 
producers  in  New  York  State.  The 
company  owns  a  157-mile  pipeline  that 
extends  generally  from  the  U.S.- 
Canadian border  at  the  Chippawa 
Channel  of  the  Niagara  River  near 
Buffalo,  N.Y.  to  near  Sjrracuse,  N.Y,  and 
is  regulated  by  the  New  York  Public 
Service  Commission. 

Seneca  is  engaged  in  the  business  of 
exploration  and  development  of  natural 
gas  and  oil  producing  reserves  in 
California,  in  the  Appalachian  region  of 
the  United  States,  in  Wyoming  and  in 
the  Gulf  Coast  region  of  Texas  and 
Louisiana.  Li  addition,  Seneca  conducts 
exploration  and  production  operations 
through  subsidiaries  in  the  provinces  of 
Manitoba,  Alberta,  Saskatchewan  and 
British  Columbia  in  Canada. 

Resoiifces  markets  natural  gas  to 
approximately  22,000  industrial, 
commercial  and  residential  customers 
under  long-term  agreements,  and 
provides  other  related  energy  services  to 
those  end-use  customers.  Upstate 
Energy  engages  through  subsidiaries  in 
gas  marketing  and  related  activities,  and 
is  a  "gas-related  company"  within  the 
meaning  of  rule  58.  Neither  Resources 
nor  Upstate  Energy  owns  or  operates 
facilities  for  the  distribution  of  gas  at 
retail  or  for  the  generation,  transmission 
or  distribution  of  electricity  for  sale. 

B.  Existing  Authority 

By  order  dated  December  16, 1999 
(HCAR  No.  27114,  "December  1999 
Order"),  the  Commission  authorized 
National  Fuel  Gas,  through  Supply, 
Resources,  Seneca  and  Upstate,  to 
acquire  the  equity  and  debt  securities  of 
one  or  more  companies  that  are  engaged 
in  or  are  formed  to  engage  in  certain 
categories  of  non-utility  gas-related 
operations  outside  the  United  States 
("Foreign  Energy  Affiliates"). 
Specifically,  the  Commission  authorized 
National  and  the  Nonutility  Subsidiaries 
(except  as  described  below)  to  invest  up 
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to  $300  mi  lion  through  December  31, 
2003  in  the  securities  of  Foreign  Energy 
Affiliates,  i  nd  authorized  Resources  and 
Upstate  En  srgy  to  engage  directly  in 
marketing  i  ind  brokering  and  related 
activities  in  Canada.^ 

By  order  dated  December  27,  2000 
(HCAR  No.  27320,  "December  2000 
Order"),  th }  Commission  modified  the 
December  i999  Order  to  authorize 
National  Fuel  Gas  to  invest  up  to  an 
aggregate  a|nount  of  $800  million  (from 
$300  millictn)  in  Foreign  Energy 
Affiliates. 

//.  Requesti  for  Authority 

Applicar  ts  now  request  authority  for 
National  F\  el  Gas  to  acquire  directly,  or 
indirectly  t  irough  the  Nonutility 
Subsidiarie  s,  one  or  more  newly 
organized  c  irect  subsidiaries  of  National 
Fuel  Gas  oi  one  or  more  subsidiaries  of 
the  Nonuti!  ity  Subsidiaries 
("Intermed  ate  Subsidiaries"),  the 
securities  o  '  or  other  interests  in  Foreign 
Energy  Affi  iates  through  December  31, 
2006  ("Aut  lorization  Period").  The 
aggregate  ai  lount  invested  by  National 
Fuel  Gas  ac  d  its  subsidiaries  in  Foreign 
Energy  Affi  iates  would  not  exceed  $800 
million.  Ap  plicants  state  that,  generally, 
the  operatic  ns  of  Foreign  Energy 
Affiliates  vi  ould  be  substantially  similar 
to  those  tha  t  the  Nonutility  Subsidiaries 
are  now  dii  jctly  engaged  in  within  the 
United  Stat  is. 

Applican  :s  request  authority  for 
Resources  a  nd  Upstate  to  engage 
directly  in  i  aarketing  and  brokering  and 
related  acti'  rities  in  Canada. 

Applican  ;s  request  authority  during 
the  Author]  zation  Period  for  the 
Nonutility  Subsidiaries,  Intermediate 
Subsidiaries,  and  Foreign  Energy 
Affiliates  to :  (1)  Pay  dividends  out  of 
capital  and  unearned  surplus;  and  (2) 
retire  or  rea  :quire  any  securities  that 
have  been  issued  to  an  associate 
company. 

For  the  Commission 
Investment 
delegated  au 
Jill  M.  Peterabn 
Assistant  Sec  retary. 
[FR  Doc.  03- 

BILUNG  CODE 


by  the  Division  of 
N^anagement.  pursuant  to 
ority. 


!8335  Filed  11-10-03;  8:45  am] 

01(M)1-P 


^  The  Comm^sion 
completion  of 
Seneca  in  Fore  gi 
in  exploration 
the  United  Stal^: 
by  Supply  in  a 
enei^  commoi  lity 
Resources  and 
States  and  Canada 
Resources  and 
Affiliates  that  < 
marketing  and 
United  States 


reserved  jurisdiction,  pending 

e  record,  over:  (1)  Investments  by 

;n  Energy  Affiliates  that  are  engaged 

ind  production  activities  outside  of 

s  and  Canada;  (2)  any  investment 

Foreign  Energy  Affiliate;  (3)  direct 

marketing  and  brokering  by 
Jpstate  Energy  outside  the  United 

;  and  (4)  investments  by 
Jpstate  Energy  in  Foreign  Energy 
engaged  in  Energy  Commodity 
jrokering  activities  outside  of  the 
Canada. 


i  id 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48745;  Hie  Nos.  SR-MYSE- 
2002-33,  SR-NASO-2002-77,  SR-NASD- 
2002-80,  SR-NASD-2002-138,  SR-NASD- 
2002-139.  and  SR-NASI>-2002^141] 

Self-Regulatory  Organizations;  New 
York  Stocit  Exchanga,  Inc.  and 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Changes  (SR-NYSE- 
2002-33  and  SR-NASD-2002-141)  and 
Amendments  No.  1  Tliereto;  Order 
Approving  Proposed  Rule  Changes 
(SR-NASD-2002-77,  SR-NASD-2002- 
80,  SR-NASD-2002-138  and  SR- 
NASD-2002-139)  and  Amendments 
No.  1  to  SR-NASD-2002-80  and  SR- 
NASD-2002-139;  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  2  and  3 
to  SR-NYSE-2002-33,  Amendment 
Nos.  2,^3, 4  and  5  to  SR-NASD-2002- 
141,  Amendment  Nos.  2  and  3  to  SR- 
NASD-2002-80,  Amendment  Nos.  1, 2, 
and  3  to  SR-NASD-2002-138,  and 
Amendment  No.  2  to  SR-NASD-2002- 
139,  Relating  to  Corporate  Governance 

November  4,  2003. 
I.  Introduction 

On  August  16,  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  wiA  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"),'  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  (SR-NYSE-2002-33)  to  amend 
its  Listed  Company  Manual  ("NYSE 
Manual")  to  implement  significant 
changes  to  its  listing  standards  that  are 
aimed  to  ensure  the  independence  of 
directors  of  listed  companies  and  to 
strengthen  corporate  governance 
practices  of  listed  companies  ("NYSE 
Corporate  Governance  Proposal").  On 
April  4,  2003,  the  NYSE  submitted 
Amendment  No.  1  to  the  NYSE  ~ 
Corporate  Governance  Proposal.^  On 
April  17,  2003,  the  proposed  rule 
change,  as  amended  by  NYSE 
Amendment  No.  1,  was  published  for 
comment  in  the  Federal  Register.-*  The 


'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-*. 

'  See  letter  from  Darla  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  April  3,  2003 
("NYSE  Amendment  No.  1").  NYSE  Amendment 
No.  1  replaced  the  original  filing  in  its  entirety. 
Telephone  call  between  Annemarie  Tiemey,  Office 
of  General  Counsel,  NYSE,  and  Jennifer  Levi-is, 
Special  Counsel,  Division,  Commission,  on  April  9, 
2003. 

••  See  Securities  Exchange  Act  Release  No.  47672 
(April  11,  200?),  68  FR  19051  {"NYSE  Notice"). 
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Commission  received  68  comment 
letters  on  the  NYSE  proposals  On 
October  8,  2003,  the  NfYSE  filed 
Amendment  No.  2  to  the  NYSE 
Corporate  Governance  Proposal.*'  On 
October  20,  2003,  the  NYSE  filed 
Amendment  No.  3  to  the  NYSE 
Corporate  Governance  Proposal.^ 

On  October  9,  2002.  the  NASD,  ' 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Commission,  pursuant  to 
section  19(b)(1)  of  the  Exchange  Act, 
and  Rule  19b-4  thereunder,  a  proposed 
rule  change  (SR-NASD-2002-141)  to 
amend  NASD  Rules  4200  and  4350(c) 
and  (d)  to  modify  requirements  relating 
to  board  independence  and  independent 
committees  ("Nasdaq  Independent 
Director  Proposal").  On  March  11,  2003. 
NASD,  through  Nasdaq,  filed 
Amendment  No.  1  to  the  Nasdaq 
Independent  Director  Proposal.^  On 
March  25,  2003,  the  proposed  rule 
change,  as  amended  by  Amendment  No. 
1  to  the  Nasdaq  Independent  Director 
Proposal,  was  published  for  comment  in 
the  Federal  Register.^  The  Commission 
received  24  comment  letters  on  the 
Nasdaq  Independent  Director 
Proposal.io  On  July  16,  2003,  Nasdaq 
filed  Amendment  No.  2  to  the  Nasdaq 
Independent  Director  Proposal."  On 


■^  A  list  of  conunenters  on  the  rule  proposals  of 
the  NYSE  and  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  who  submitted 
correspondence  as  of  October  13,  2003,  is  attached 
as  Exhibit  A  to  this  order.  The  public  files  for  the 
NYSE  and  NASD  rule  proposals,  including  all 
comment  letters  received  on  the  proposals,  are 
located  at  the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.  Washington  DC  20549- 
0102.  See  infra,  note. 

«  See  letter  firom  Darla  C.  Stuckev.  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sano'w,  Assistant 
Director,  Division,  Commission,  dated  October  8 
2003  ("NYSE  Amendment  No.  2").  NYSE 
Amendment  No.  2  amended  portions  of  the 
proposal  as  described  below. 

'  See  letter  from  Darla  C.  Stuckey.  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division,  Commission,  dated  October  17, 
2003  ("NYSE  Amendment  No.  3").  In  Amendment 
No.  3,  NYSE  proposed  to  require  that  the  audit 
committee  charter  of  a  closed-end  or  open-end 
management  investment  company  address  the 
responsibility  of  the  audit  committee  to  establish 
procedures  for  the  confidential,  anonymous 
submission  of  concerns  regarding  questionable 
accounting  or  auditing  matters,  but  not  to  require 
the  procedures  to  be  set  forth  in  the  charter,  as 
would  have  been  required  under  Amendment  No. 
2. 

*  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  March  11,  2003.  Amendment 
No.  1  to  the  Nasdaq  Independent  Director  Proposal 
replaced  the  original  filing  in  its  entirety. 

3  See  Securities  Exchange  Act  Release  No.  47516 
(March  17,  2003),  68  FR  14451. 

'"See  supra  note. 

' '  See  letter  bom  Sara  Nelson  Bloom,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Div?<!ion,  Commission,  dated 
July  15,  2003. 


October  10,  2003,  Nasdaq  filed 
Amendment  No.  3  to  the  Nasdaq 
Independent  Director  Proposal.  >2  On 
October  16,  2003,  Nasdaq  filed 
Amendment  No.  4  to  the  Nasdaq 
Independent  Director  Proposal."  On 
October  30,  2003,  Nasdaq  filed 
Amendment  No.  5  to  the  Independent 
Director  Proposal.'-*  On  June  11,  2002, 
the  NASD,  through  Nasdaq,  filed  with 
the  Commission,  pursuant  to  section 
19(b)(1)  of  the  Exchange  Act,  and  Rule 
19b-4  thereunder,  a  proposed  rule 
change  (SR-NASD-2002-77)  to  amend 
NASD  Rule  4350(b)  to  add  a 
requirement  for  issuers  to  announce 
publicly  any  audit  opinions  with  going 
concern  qualifications  ("Nasdaq  Going 
Concern  Proposal").  On  July  10,  2003, 
the  NASD  (^ing  Concern  Proposal  was 
published  for  comment  in  the  Federal 
Register.  15  The  Commission  received  no 
comments  on  the  proposal. 

On  June  11,  2002,  the  NASD,  through 
Nasdaq,  filed  with  the  Commission, 
pursuant  to  section  19(b)(1)  of  the 
Exchange  Act,  and  Rule  19b-4 
thereunder,  a  proposed  rule  change 
(SR-NASD-2002-80)  to  amend  NASD 
Rule  4350(h)  to  require  an  issuer's  audit 
committee  or  another  independent  body 
of  the  board  of  directors  to  approve 
related  party  transactions  ("Nasdaq 
Related  Party  Transactions  Proposal"). 
On  December  30,  2002,  the  NASD, 
through  Nasdaq,  submitted  Amendment 
No.  1  to  the  Nasdaq  Related  Party 
Transactions  Proposal."*  On  July  16, 
2003,  the  proposed  rule  change,  as 


'=  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputy*  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  October  9,  2003.  Amendment 
No.  3  to  the  Nasdaq  Independent  Director  Proposal 
replaced  in  full  the  Nasdaq  Independent  Director 
Proposal  and  Amendment  Nos.  1  and  2  thereto.  See 
Section  IV.  infra,  describing  aspects  of  the  proposed 
revisions. 

'^  See  letter  fi^m  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  October  15,  2003.  Amendment 
No.  4  to  the  Nasdaq  Independent  Director  Proposal 
made  several  revisions  to  the  narrative  section  of 
the  previous  amendment. 

"*  See  letter  bom  Sara  Nelson  Bloom,  Associate 
*G€neral  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
October  29,  2003.  Amendment  No.  5  to  the  Nasdaq 
Independent  Director  Proposal  related  to  the 
proposed  requirement  that  investment  company 
audit  committees  establish  procedures  for  the 
confidential,  anonymous  submission  of  concerns 
regarding  questionable  accounting  or  auditing 
matters.  Amendment  No.  5  removed  a  sentence  in 
the  narrative  section  of  the  proposal  that  stated  that 
the  procedures  would  be  required  to  be  set  forth  in 
the  audit  committee  charter. 

"  See  Seciuities  Exchange  Act  Release  No.  48123 
(July  2,  2003),  68  FR  41191  ("Nasdaq  Notice"). 

"*  See  letter  from  John  D.  Nachman,  Senior 
Attorney,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
December  30,  2002. 


amended,  was  published  for  comment 
in  the  Federal  Register. '^  The 

Commission  received  no  comments  on 
the  proposal.  On  October  3.  2003,  the 
NASD,  through  Nasdaq,  submitted 
Amendment  No.  2  to  the  Nasdaq 
Related  Party  Transactions  Proposal.'" 
On  October  6.  2003,  the  NASD,  through 
Nasdaq,  submitted  Amendment  No.  3  to 
the  Nasdaq  Related  Party  Transactions 
Proposal.'" 

On  October  9,  2002,  the  NASD, 
through  Nasdaq,  filed  with  the 
Commission,  pursuant  to  section 
19(b)(1)  of  the  Exchange  Act,  and  Rule 
19b-4  thereunder,  a  proposed  rule 
change  (SR-NASD-2002-138)  to  amend 
NASD  Rule  4350(a)  to  require  foreign 
issuers  to  disclose  any  exemptions  they 
may  receive  from  Nasdaq's  corporate 
governance  listing  standards  ("Nasdaq 
Issuer  Applicability  Proposal").  On  July 
10,  2003,  the  Nasdaq  Issuer 
Applicability  Proposal  was  published 
for  comment  in  the  Federal  Register.  2" 
The  Commission  received  one  conunent 
letter  on  the  Nasdaq  Issuer  Applicability 
Proposal. 2'  On  August  15,  2003.  the 
NASD,  through  Nasdaq,  submitted 
Amendment  No.  1  to  the  Nasdaq  Issuer 
Applicability  Proposal.^z  On  October 
10,  2003.  the  NASD,  through  Nasdaq, 
submitted  Amendment  No.  2  to  the 
Nasdaq  Issuer  Applicability  Proposal.^a 


'"See  Securities  Exchange  Act  Release  No.  48137 
(July  8.  2003).  68  FR  42152. 

'"  See  letter  bom  John  D.  Nachman.  Senior 
Attorney.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division.  Commission,  dated 
October  2,  2003.  In  Amendment  No.  2  to  the  Nasdaq 
Related  Party  Transactions  Proposal,  Nasdaq 
proposed  to  (1)  add  language  to  NASD  Rule  4350(h) 
to  clarify  that  each  issuer  shall  conduct  an 
appropriate  review  of  all  related  party  transactions 
for  potential  conflict  of  interest  situations,  and  (2) 
require  that  the  rule  change  become  effective  60 
days  following  Commission  approval. 

'"  See  letter  from  )ohn  D.  Nachman,  Senior 
Attorney.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
October  3,  2003.  In  Amendment  No.  3  to  the  Nasdaq 
Related  Party  Transactions  Proposal,  Nasdaq 
proposed  that  the  rule  change  become  effective  on 
January  15,  2004. 

2»  See  Securities  Exchange  Act  Release  No.  48124 
(July  2,  2003),  68  FR  41193. 
^'  See  supra  note. 

22  See  letter  bom  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  August  15,  2003.  Amendment 
No.  1  replaced  in  full  the  Nasdaq  Issuer 
Applicability  Proposal.  In  Amendment  No.  1  to  the 
Nasdaq  Issuer  Applicability  Proposal,  Nasdaq 
proposed  to  exempt  registered  management 
investment  companies,  asset-backed  issuers  and 
other  passive  issuers,  and  cooperatives  from  most 
provisions  of  NASD  Rule  4350. 

-^  See  letter  from  Mary  M.  Oimbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  October  9,  2003.  Amendment 
No.  2  replaced  in  full  the  Nasdaq  Issuer 
Applicability  Proposal  and  Amendment  No.  1 

Continued 


64156 


Federal  Register /Vol.  68.  N  >.  218 /Wednesday,  November  12,  2003 /Notices 


On  October  23,  2003,  the  NASD, 
through  Nasdaq,  submitted  Amendment 
No.  3  to  the  Nasdaq  Issuer  Applicability 
Proposal.^-* 

On  October  10,  2002,  the  NASD, 
through  Nasdaq,  filed  with  the 
Commission,  pursuant  to  section 
19(b)(1)  of  the  Exchange  Act,  and  Rule 
194-4  thereunder,  a  proposed  rule 
change  (SR-NASD-2002-139)  to  amend 
NASD  Rule  4350{n)  to  require  listed 
companies  to  adopt  a  code  of  conduct 
for  all  directors,  officers,  and  employees 
("Nasdaq  Code  of  Conduct  Propn^al"). 
On  January  15,  2003,  the  NASD,  through 
Nasdaq,  submitted  Amendment  No.  1  to 
the  Nasdaq  Code  of  Conduct  Proposal.-'"' 
On  July  10,  2003.  the  proposed  rule 
change,  as  amended,  was  published  for 
conunent  in  the  Federal  Register.^f^  The 
Commission  received  two  comment 
letters  on  the  Nasdaq  Code  of  Conduct 
Proposal.  -"  On  October  6.  2003,  the 
NASD,  through  Nasdaq,  submitted 
Amendment  No.  2  to  the  Nasdaq  Code 
of  Conduct  Proposal.^"  This  order 


thereto.  In  Amendment  No.  2  to  the  I.<isuer 
Applicability  Proposal,  Nasdaq  proposed  to  clarifv' 
that  (Dlnvestment  companies  (including  business 
development  cooipanies)  are  subject  to  all  the 
requirements  of  NASD  Rule  4350.  except  that 
registered  management  investment  companies  are 
exempt  from  the  requirements  of  NASD  Rule 
4350(c):  (2)  asset-backed  issuers  and  certain  other 
passive  issuers  are  exempt  from  the  requirements  of 
NASD  Rule  4350(c}  and  (d);  and  (3)  certain 
cooperative  entities  are  exempt  from  NASD  Rule 
4350(ch  however,  each  of  these  entities  must 
comply  with  all  federal  securities  laws,  including 
without  limitation,  section  lOA(m)  of  the  Exchange 
Act  and  Rule  lOA-3  thereunder. 

-■•  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Depjity  General  Counsel,  Nasdaq,  to  Katherine 
A.  Engluid,  Assistant  Director.  Division, 
Commission,  dated  October  23,  2003.  Amendment 
No.  3  replaced  in  full  the  Nasdaq  Issuer 
Applicability  Proposal  and  Amendment  Nos.  1  and 
2  thereto.  In  Amendment  No.  3  to  the  Nasdaq  Issuer 
Applicability  Proposal,  Nasdaq  proposed  to  set 
forth  the  dates  by  which  companies  would  be 
required  to  come  into  compliance  with  the 
proposed  rule  changes  that  are  the  subject  of  this 
Order:  add  new  Rules  4200A  and  4350A  to 
incorporate  the  sections  of  Rules  4200  and  4350 
that  would  continue  to  apply  until  the  proposed 
rule  changes  become  effective:  and  exempt 
registered  management  investment  companies, 
asset-backed  issuers,  and  unit  investment  trusts 
&x>m  the  requirement  of  proposed  subsection  (n)  of 
NASD  Rule  4350  regarding  codesjjf  conduct. 

'■'^  See  letter  bom  Mary  M.  Ehmbar.  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  January  15.  2003. 

2»  See  Securities  Exchange  Act  Release  No.  48125 
(July  2.  2003).  68  FR  41194. 

"  See  supra  note. 

^'  See  letter  from  Mary  M.  Ehmbar.  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  October  3,  2003.  In  Amendment 
No.  2  to  the  Nasdaq  Code  of  Conduct  Proposal, 
Nasdaq  proposed  to  re-letter  the  section  of  NASD 
Role  4350  addressing  the  code  of  conduct 
requirement  as  subsection  (n),  add  cross-references 
to  17  CFR  228.406  and  17  CFR  229.406,  and  clarify 
that  any  waivers  of  the  code  for  directors  or 


approves  the  NYSE  Corporate 
Govemai  ice  Proposal,  as  amended  by 
NYSE  Ai  lendment  Nos.  1.  2,  and  3;  the 
Nasdaq  Independent  Director  Proposal, 
as  amencjed  by  Amendment  Nos.  1,2. 
3,4.  and^  to  the  Nasdaq  Independent 
Director  'roposal;  the  Nasdaq  Going 
Concern  'roposal;  the  Nasdaq  Related 
Party  Tra  usactions  Proposal,  as 
amended  by  Amendment  Nos.  1,2,  and 
3  to  that  )roposal;  the  Nasdaq  Issuer 
Applicab  ility  Proposal,  as  amended  by 
Amendm  snt  Nos.  1,2,  and  3  to  that 
proposal  j  and  the  Nasdaq  Code  of 
Conduct  'roposal,  as  amended  by 
Amendm  snt  Nos.  1  and  2  to  that 
proposal,  The  Conunission  is  granting 
accelerati  sd  approval  to  Amendment 
Nos.  2  an  d  3  to  the  NYSE  Corporate 
Governai  ce  Proposal,  Amendment  Nos. 
2.  3,  4,  ai  d  5  to  the  Nasdaq  Independent 
Director  '.  roposal.  Amendment  Nos.  2 
and  3  to  I  le  Nasdaq  Related  Party 
Transact!  ans  Proposal,  Amendment 
Nos.  1.  2,  and  3  to  the  Nasdaq  Issuer 
Applicab  lity  Proposal,  and  Amendment 
No.  2  to  t  le  Nasdaq  Code  of  Conduct 
Proposal,  as  discussed  below,  and  is 
soliciting  comments  from  interested 
persons  t  n  these  amendments. 

II.  Descri  ition  of  the  NYSE  and  Nasdaq 
Proposal 

A.  Histor ' 

In  199{ ,  the  NYSE  and  NASD 
sponsor©  1  a  committee  to  study  the 
effectivei  ess  of  audit  committees.  This 
committe  b  became  known  as  the  Blue 
Ribbon  C  jmmittee  on  Improving  the 
Effectivei  less  of  Corporate  Audit 
Committi  es  ("Blue  Ribbon 
Committie").  In  its  1999  report,  the 
Blue  Ribl  on  Committee  recognized  the 
importan  :e  of  audit  committees  and 
issued  tei  i  recommendations  to  enhance 
their  effe  itiveness.^^  In  response  to 
these  rec(  immendations,  the  NYSE  and 
the  NASI  I,  as  well  as  other  exchanges, 
revised  tl  leir  listing  standards  relating  to 
audit  con  imittees. «'  In  February  2002,  in 
light  of  s<  veral  high-profile  corporate 
failures,  1  le  Commission's  Chairman  at 
that  time  requested  that  the  NYSE  and 
NASD,  ai  well  as  the  other  exchanges, 
review  th  eir  listing  standards,  with  an 


».K 


executive  ol 
in  a  Form 

2''  See  Rej 
Ribbon  Con  mittee 
of  Corporate 
The  Blue  Ri  )bon 
http://www.  nyse.com 

-^"  See  Set  urities 
42233  (Deci  mb 
21,1999)(rfk'SE) 
FR  71523  . 
(December 
1999)  (American 
7,  2001),  66 
Exchange). 


cers  would  be  required  to  be  disclosed 
within  five  days. 
ort  and  Recommendations  of  the  Blue 
on  Improving  the  Effectiveness 
Audit  Committees  (February  1999). 
Committee  Report  is  available  at 
j/n. 

Exchange  Act  Release  Nos. 
er  14,  1999),  64  FR  71529  (December 
:  42231  (December  14,  1999),  64 
(Ilecembcr_21,  1999)iNASD);  42232 
4,  1999),  64  FR  71518  (December  21, 

Slock  Exchange):  43941  (February 
FR  10545  (February  15,  2001)  (Pacific 


emphasis  this  time  on  all  corporate 
governance  listing  standards,  and  not 
just  those  provisions  relating  to  audit 
committees.3'  After  reviewing  their 
corporate  governance  listing  standards, 
the  NYSE  and  the  NASD,  through 
Nasdaq,  filed  corporate  governance 
reform  proposals  with  the  Commission 
in  2002.32 

In  January  2003,  pursuant  to  the 
Sarbanes-Oxley  Act  of  2002  ("Sarbanes- 
Oxley  Act"),33  the  Commission 
proposed  Rule  lOA-3  imder  the 
Exchange  Act,^''  which  directs  each 
national  sectirities  exchange  and 
national  securities  association  to 
prohibit  the  listing  of  any  security  of  an 
issuer  that  is  not  in  compliance  with  the 
audit  committee  requirements  specified 
in  R«le  lOA-3.  Because  the  provisions 
concerning  audit  committees  in  the 
NYSE  and  Nasdaq  corporate  governance 
reform  proposals,  as  filed  with  the 
Commission,  did  not  conform  in  all 
respects  with  the  audit  committee 
requirements  set  forth  in  Rule  lOA-3  as 
proposed  by  the  Commission,  both  the 
NYSE  and  Nasdaq  revised  their 
proposals. 3s  In  April  2003,  the 
Commission  adopted  Rule  lOA-3.3"  In 
order  to  conform  their  proposals  to  the 
requirements  of  final  Rule  lOA-3.  and 
to  incorporate  comments  from  the 
public  and  revisions  suggested  by  the 
Commission's  staff,  the  NYSE  and 
Nasdaq  each  filed  further  amendments 
to  their  proposals. 3''  Significant  aspects 
of  the  proposed  rule  changes,  as 
amended,  are  described  below. 

B.  NYSE  Pmposals 

According  to  the  NYSE,  the  NYSE 
Corporate  Governance  Proposal  is 
designed  to  further  the  ability  of  honest 
and  well-intentioned  directors,  officers, 
and  employees  of  listed  issuers  to 
perform  their  functions  effectively.  The 
NYSE  believes  that  the  proposal  also 
will  allow  shareholders  to  more  easily 
and  efficiently  monitor  the  performance 
of  companies  and  directors  in  order  to 
reduce  instances  of  lax  and  imethical 
behavior.3" 


31  See  Commission  Press  Release  No.  2002-23 
(February  13,  2002). 

32  See  File  Nos.  SR-NYSE-2002-33,  SR-NASD- 
2002-77,  SR-NASD-2002-80,  SR-NASD-2002- 
138,  SR-NASD-2002-139,  SR-NASD-2002-141. 

33  Pub.  L.  107-204,  116  Stat.  745  (2002). 

^*  See  Securities  Exchange  Act  Release  No.  47137 
(January  8,  2003),  68  FR  2637,  (January  17,  2003). 

3''  See  NYSE  Amendment  No.  1,  supra  note  3,  and 
Amendment  No.  1  to  the  Nasdaq  Independent 
Director  Proposal,  supra  note  8. 

3<>17CFR240.10_A-3. 

3'  See  NYSE  Amendment  Nos.  2  and  3,  supra 
notes  6  and  7;  and  NASD  Amendment  Nos.  2,  3, 
and  4,  supra  notes  11, 12,  and  13  respectively. 

38  See  NYSE  Corporate  Governance  Proposal. 
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1.  Independence  of  Majority  of  Board 
Members 

NYSE  section  303A(1)  of  the  NYSE 
Manual  would  require  the  board  of 
directors  of  each  listed  company  to 
consist  of  a  majority  of  independent 
directors.3«  Pursuant  to  NYSE  section 
303A(2)  of  die  NYSE  Manual,  no 
director  would  qualify  as 
"independent"  unless  the  board 
affirmatively  determines  that  the 
director  has  no  material  relationship 
with  the  company  (either  directly  or  as 
a  partner,  shareholder  or  officer  of  an 
organization  that  has  a  relationship  with 
the  company).  The  company  would  be 
required  to  disclose  the  basis  for  such 
determination  in  its  aimual  proxy 
statement  or,  if  the  company  does  not 
file  an  annual  proxy  statement,  in  the 
company's  annual  report  on  Form  10- 
K*o  filed  with  the  Commission."'  In 
complying  with  this  requirement,  a 
board  would  be  permitted  to  adopt  and 
disclose  standards  to  assist  it  in  making 
determinations  of  independence, 
disclose  those  standards,  and  then  make 
the  general  statement  that  the 
independent  directors  meet  those 
standards.*^ 

2.  Definition  of  Independent  Director 

In  addition,  the  NYSE  proposes  to 
tighten  its  current  definition  of 
independent  director  as  follows.  First,  a 
director  who  is  an  employee,  or  whose 
immediate  family  member  is  an 
executive  officer,  of  the  company  would 
not  be  independent  imtil  three  years 
after  the  end  of  such  employment 
relationship  ("NYSE  Employee 
Provision").'*^  Employment  as  an 
interim  Chairman  or  CEO  would  not 
disqualify  a  director  from  being 
considered  independent  following  that 
employment.'**  Second,  a  director  who 
receives,  or  whose  immediate  family 
member  receives,  more  than  $100,000 


39  See  NYSE  section  303A(1).  See  infra  Section 
n.B.12.  concerning  Controlled  Companies  and  other 
entities  that  would  be  exempt  from  this 
requirement. 

♦"The  NYSE  proposes  that  for  all  provisions  of 
NYSE  section  303A  that  call  for  disclosure  in  a 
company's  Form  10-K,  if  a  company  subject  to  such 
a  provision  is  not  a  company  required  to  file  a  Form 
10-K,  then  the  provision  shall  be  interpreted  to 
mean  the  annual  periodic  disclosure  form  that  the 
company  files  with  the  Commission.  If  a  company 
is  not  required  to  file  either  an  annual  proxy 
statement  or  an  annual  periodic  report  with  the 
Commission,  the  disclosure  shall  be  made  in  the 
annual  report  required  under  NYSE  section  203.01. 
See  NYSE  Amendment  No.  2,  supra  note,  and  NYSE 
section  303A — General  Application — References  to 
Form  10-K. 

*'  See  Commentary  to  NYSE  section  303A(2)(a). 

"  See  NYSE  section  303  A(2)(b)(i).  In  NYSE 
Amendment  No.  2.  supra  note  ,  the  NYSE  proposes 
the  NYSE  Employee  Provision. 

*•  See  Commentary  to  NYSE  section  303A(2)(b){i). 


per  year  in  direct  compensation  fit>m 
the  listed  company,  except  for  certain 
permitted  payments,''^  would  not  be 
independent  imtil  three  years  after  he  or 
she  ceases  to  receive  more  than 
$100,000  per  year  in  such  compensation 
("NYSE  Direct  Compensation 
Provision").''^ 

Third,  a  director  who  is  eiffiliated  with 
or  employed  by,  or  whose  immediate 
family  member  is  affiliated  with  or 
employed  in  a  professional  capacity  by, 
a  present  or  former  internal  or  external 
auditor  of  the  company  would  not  be 
independent  imtil  three  years  after  the 
end  of  the  affiliation  or  the  employment 
or  auditing  relationship.**^ 

Fourth,  a  director  who  is  employed, 
or  whose  immediate  family  member  is 
employed,  as  an  executive  officer  of 
another  company  where  any.  of  the 
listed  company's  present  executives 
serve  on  that  compemy's  compensation 
committee  would  not  be  independent 
until  three  years  after  the  end  of  such 
service  or  the  employment  relationship 
("NYSE  Interlocking  Directorate 
Provision")."" 

Fifth,  a  director  who  is  an  executive 
officer  or  an  employee,  or  whose 
immediate  family  member  is  an 
executive  officer,  of  a  company  that 
makes  payments  to,  or  receives 
payments  from,  the  listed  company  for 
property  or  services  in  an  amount 
which,  in  any  single  fiscal  year,  exceeds 
the  greater  of  $1  million,  or  2%  of  such 
other  company's  consolidated  gross 
revenues,  would  not  be  independent 
until  three  years  after  falling  below  such 
threshold  ("NYSE  Business 
Relationship  Provision")."^  The  NYSE 
proposes  to  clarify  this  proposal  with 
respect  to  charitable  organizations  by 
adding  a  commentary  noting  that 
charitable  organizations  shall  not  be 
considered  "companies"  for  purposes  of 


••'  Permitted  payments  would  include  director 
and  committee  fees  and  pension  or  other  forms  of 
deferred  compensation  for  prior  service,  provided 
such  compensation  is  not  contingent  in  any  way  on 
continued  service.  See  NYSE  section  303A(2)(b)(ii). 
In  addition,  compensation  received  by  a  director  for 
former  service  as  an  interim  Chairman  or  CEO 
would  not  be  required  to  be  considered.  See 
Commentary  to  NYSE  section  303A(2)(b)(ii).  In 
NYSE  Amendment  No.  2,  supra  note  ,  the  NYSE 
proposes  to  add  that  compensation  received  by  an 
immediate  family  member  for  service  as  a  non- 
executive employee  of  the  listed  company  would 
also  not  be  required  to  be  considered.  In  NYSE 
Amendment  No.  2,  supra  note  ,  the  NYSE  also 
proposes  to  revise  various  look-back  provisions 
from  five  years  to  three  years. 

<6  See  NYSE  section  3q3A(2)(b)(ii).  In  NYSE 
Amendment  No.  2,  supia  note  .  the  NYSE  proposes 
to  revise  the  NYSE  Direct  Compensation  Provision 
to  be  a  bright-line  test,  rather  than  a  rebuttable 
presumption. 

•"  See  NYSE  section  303A(2)(b)(ui). 

«»  See  NYSE  section  303A(2)(b)(iv). 

■"'  See  NYSE  section  303A(2)(b)(v). 


the  NYSE  Business  Relationship 
Provision,  provided  that  the  listed 
company  discloses  in  its  annual  proxy 
statement,  or  if  the  listed  company  does 
not  file  an  annual  proxy  statement,  in  its 
annual  report  on  Form  10-K  filed  with 
the  Commission,  any  charitable 
contributions  made  by  the  listed 
company  to  any  charitable  organization 
in  which  a  director  serves  as  an 
executive  officer  if,  within  the 
preceding  three  years,  such 
contributions  in  any  single  year 
exceeded  the  greater  of  $1  million  or  2% 
of  the  organization's  consolidated  gross 
revenues.^" 

The  NYSE  also  proposes  to  clarify  this 
proposal  by  adding  commentary 
explaining  that  both  the  payments  and 
the  consolidated  gross  revenues  to  be 
measured  shall  be  those  reported  in  the 
last  completed  fiscal  year,  and  that  the 
look-back  provision  applies  solely  to  the 
financial  relationship  between  the  listed 
company  and  the  director  or  immediate 
family  member's  current  employer.  A 
listed  company  would  not  need  to 
consider  former  employment  of  the 
director  or  immediate  family  member.^' 

"The  NYSE  proposes  to  define 
"immediate  family  member"  to  include 
a  person's  spouse,  parents,  children, 
siblings,  mothers-  and  fath6rs-in-law, 
sons-  and  daughters-in-law,  brothers- 
and  sisters-in-law,  and  anyone  (other 
than  domestic  employees)  who  shares 
such  person's  home.^^  The  NYSE  also 
proposes  that  references  to  "company" 
include  any  parent  or  subsidiary  in  a 
consolidated  group  with  the  company.  ^^ 

The  NYSE  further  proposes  to  revise 
the  phase-in  of  the  look -back 
requirement  that  the  NYSE  had 
previously  proposed  by  applying  a  one- 
year  look-back  for  the  first  year  after 
adoption  of  thfese  new  standards,  s-*  The 
NYSE  also  proposes  to  change  all  of  the 
look-back  periods  fttjm  five  years  to 
three  years.ss  The  three-year  look-back 
would  begin  to  apply  from  the  date  that 


^See  NYSE  Amendment  No.  2,  supm  note  6.  and 
Commentary  to  NYSE  section  303A(2)(b)(v). 

^'  Id. 

52  See  General  Commentary  to  NYSE  section 
303A(2)(b).  to  NYSE  Amendment  No.  2.  supra  note 
6,  the  NYSE  proposes  to  add  that  when  applying 
the  look-back  provisions  in  NYSE  section 
303A(2)(b),  listed  companies  need  not  consider 
individuals  who  are  no  longer  immediate  bmily 
members  as  a  result  of  legal  separation  or  divorce, 
or  those  who  have  died  or  become  incapacitated. 

5'  See  NYSE  Amendment  No.  2.  supra  note  6. 
Commentary  to  NYSE  section  303A(2)(a),  and 
General  Commentary  to  section  303A(2)(b). 

5*  See  NYSE  Amendment  No.  2,  supra  note  6,  and 
General  Commentary  to  NYSE  section  303A(2)(b). 

*5  See  NYSE  Amendment  No.  2,  supra  note  6. 
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is  the  5rst  anniversary  of  Commission 
approval  of  the  proposed  rule  change."*** 

3.  Separate  Meetings  for  Board  Members 

NYSE  proposes  to  require  the  non- 
management  directors  of  each  NYSE- 
listed  company  to  meet  at  regularly 
scheduled  executive  sessions  without 
management.'"''' 

In  addition,  NYSE  proposes  to  require 
listed  companies  to  disclose  a  method 
for  interested  parties  to  communicate 
directly  with  the  presiding  director  of 
such  executive  sessions,  or  with  the 
non-management  directors  as  a  group. ^^ 
Companies  may  utilize  the  same 
procedures  they  have  established  to 
comply  with  Rule  10A-3(b){3).^'3 

4.  Nominating/Corporate  Governance 
Committee  _ 

NYSE  proposes  to  require  each  listed 
company  to  have  a  nominating/ 
corporate  governance  committee 
composed  entirely  of  independent 
directors."*"  The  NYSE  also  proposes  to 
require  such  committee  to  have  a 
written  charter  that  addresses,  among 
other  items,  the  committee's  purpose 
and  responsibilities,  and  an  annual 
performance  evaluation  of  the 
nominating/corporate  governance 
committee  ("NYSE  Nominating/ 
Corporate  Governance  Committee 
Provision").«i  The  NYSE  hirther 
proposes  to  clarify  that  the  committee 
would  be  required  to  identify 
individuals  qualified  to  become  board 
members,  consistent  with  the  criteria 
approved  by  the  board.^- 

5.  Compensation  Committee 

NYSE  proposes  to  require  each  listed 
company  to  have  a  compensation 
committee  composed  entirely  of 
independent  directors.** '  The  NYSE  also 
proposes  to  require  the  compensation 
committee  to  have  a  written  charter  that 
addresses,  among  other  items,  the 
committee's  purpose  and 
responsibilities,  and  an  annual 


^'^See  NYSE  Amendment  No.  2,  supra  note  6,  and 
General  Commentary  to  NYSE  section  303A(2)(b). 

s'  See  NYSE  section  303A(3). 

5»  See  Commentary  to  NYSE  section  303A(3).  In 
NYSE  Amendment  No.  2.  supra  note  .  the  NYSE 
proposes  to  delete  the  previously  proposed 
requirement  that  interested  parties  be  able  to 
communicate  confidentially,  in  addition  to  directly, 
with  such  parties. 

*»See  Commentary  to  NYSE  section  303A(3). 

o"  See  NYSE  section  303A(4)(a).  See  infm  Section 
II.B.12.  concerning  Controlled  Companies  and  other 
entities  that  would  be  exempt  from  this 
requirement. 

»'  See  NYSE  section  303A(4)(b). 

*^  See  NYSE  Amendment  No.  2,  supra  note  6,  and 
NYSE  section  303A(4)(b). 

"  See  infra  Sections  n.B.12.  concerning 
Controlled  Companies  and  other  entities  that  would 
be  exempt  from  this  requirement. 
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evaluation  of  the 
ion  committee  ("NYSE 
Compenition  Committee  Provision").**^ 
Compensation  Committee  also 
required  to  produce  a 
ion  committee  report  on 
compensation,  as  required  by 
iss|on  rules  to  be  included  in  the 
s  annual  proxy  statement  or 
Ajort  on  Form  10-K  filed  with 
Comitission.'*'*  Further,  the  NYSE 
o  (1)  delete  the  previously 
statement  that  the 
compensation  committee  has  the  sole 
to  determine  the 

of  the  chief  executive 
"EO"),'>^  and  provide  that 
committee  or  together  with 
independent  directors  (as 
ly  the  board),  the  committee 
de  termine  and  approve  the  CEO's 
compensi  ition  level  based  on  the 
committe  b's  evaluation  of  the  CEO's 
performa  ice;  ^^  and  (2)  add  a  provision 
to  the  coi  imentary  on  this  section 
indicatin  ;  that  discussion  of  CEO 
compens  ition  with  the  board  generally 
is  not  precluded."" 

6.  Audit  I  Committee 

a.  Compo  sition 

NYSE  !  ections  303A(6)  and  303A{7) 
would  rei  [uire  each  NYSE-listed 
company  to  have  a  minimum  three- 
person  ai  dit  committee  composed 
entirely  c  f  directors  that  meet  the 
indepenc  ence  standards  of  both  NYSE 
3il3A(2)  and  Rule  10A-3.«3  The 
proposes  to  delete  the 
proposed  commentary 
NYSE  section  303A{6)  and 
iljwith  the  following:  "The 
will  apply  the  requirements  of 
-3  in  a  manner  consistent  with 
provided  by  the  Securities 
Commission  in  SEC 
.  34-47654  (April  1,  2003). 
imiting  the  generality  of  the 
the  Exchange  will  provide 
with  the  opportunity  to  cure 
provided  in  Rule  10A-3(a)(3)."7" 
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section  303A(5)(a). 

Amendment  No.  2.  supra  note  6,  and 
303A(5)(b)(i)(C). 

Amendment  No.  2,  supra  note  6.  and 
303A(5)(a). 


Amendment  No.  2.  supra  note  6,  and 
to  NYSE  section  303A(5). 

sections  303A(6)  and  303A(7).  The 
notes  that  new  Rule  303A  would 
various  provisions  of  existing  NYSE 
II  jorate  governance  for  listed  companies, 
>r  example,  requirements  that  an  audit 
ave  a  written  charter  and  that  such 
!  comprised  of  at  least  three 
directors  who  meet  certain  financial 
lirements. 

Amendment  No.  2,  supra  note  6,  and 
to  NYSE  section  303A(6). 


J« 


In  addition,  the  Commentary  to  NYSE 
section  303A(7)(a)  would  require  that 
each  member  of  the  audit  committee  be 
financially  literate,  as  such  qualification 
is  interpreted  by  the  board  in  its 
business  judgment,  or  must  become 
financially  literate  within  a  reasonable 
period  of  time  after  his  or  her 
appointment  to  the  audit  committee.^! 
In  addition,  at  least  one  member  of  the 
audit  committee  would  be  required  to 
have  accounting  or  related  financial 
management  expertise,  as  the 
company's  board  interprets  such 
qualification  in  its  business  judgment.  "^ 
The  NYSE  also  proposes  to  clarify  that 
while  the  Exchange  does  not  require 
that  a  listed  company's  audit  committee 
include  a  person  who  satisfies  the 
definition  of  audit  committee  financial 
expert  set  forth  in  Item  401(e)  of 
Regulation  S-K,  a  board  may  presume 
that  such  a  person  has  accounting  or 

related  financial  management 
experience.  ^3 

If  an  audit  committee  member 
simultaneously  serves  on  the  audit 
committee  of  more  than  three  public 
companies,  and  the  listed  company  does 
not  limit  the  number  of  audit 
committees  on  which  its  audit 
committee  members  serve,  each  board 
would  be  required  to  determine  that 
such  simultaneous  service  would  not 
impair  the  ability  of  such  member  to 
effectively  serve  on  the  listed  company's 
audit  committee  and  to  disclose  such 
determination.^^ 

b.  Audit  Committee  Charter  and 
Responsibilities 

NYSE  section  303A(7)(c)  would 
require  the  audit  committee  of  each 
listed  company  to  have  a  written  audit 
committee  chsirter  that  addresses:  (i) 
The  committee's  purpose;  (ii)  an  annual 
performance  evaluation  of  the  audit 
committee;  and  (iii)  the  duties  and 
responsibilities  of  the  audit  committee 
("NYSE  Audit  Committee  Charter 
Provision"). 

The  NYSE  Audit  Committee  Charter 
Provision  provides  details  as  to  the 
duties  and  responsibilities  of  the  audit 
committee  that  must  be  addressed. 
These  include,  at  a  minimum,  those  set 
out  in  Rule  10A-3(b)(2).  (3),  (4)  and 
(5),'"*  as  well  as  the  responsibility  to 


''  See  Commentary  to  NYSE  section  303A(7)(a). 

'^Id. 

'3  See  NYSE  Amendment  No.  2,  supra  note  6,  and 
Commentary  to  NYSE  section  303A(7)(a). 

^■'Id. 

''■  See  NYSE  section  303A(7)(c).  In  NYSE 
Amendment  No.  2,  supra  note,  the  NYSE  proposes 
to  cross-reference  the  sections  of  Rule  lOA-3  that 
set  forth  the  required  duties  and  responsibilities  of 
the  audit  committee,  instead  of  detailing  these 
requirements  in  NYSE  Rule  303A  as  it  had 
previously  proposed. 
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annually  obtain  and  review  a  report  by 
the  independent  auditor;  discuss  the 
company's  annual  audited  financial 
statement  and  quarterly  financial 
statements  with  management  and  the 
independent  auditor;  discuss  the 
company's  earnings  press  releases,  as 
well  as  financial  information  and 
earnings  guidance  provided  to  analysts 
and  rating  agencies;  discuss  policies 
with  respect  to  risk  assessment  and  risk 
management;  meet  separately, 
periodically,  with  management,  with 
internal  auditors  (or  other  personnel 
responsible  for  the  internal  audit 
function),  and  with  independent 
auditors;  review  with  the  independent 
auditors  any  audit  problems  or 
difficulties  and  management's  response; 
set  clear  hiring  policies  for  employees  or 
former  employees  of  the  independent 
auditors;  and  report  regularly  to  the 
board. ''fi 

'7.  Internal  Audit  Function 

NYSE  section  303A(7)(d)  would 
require  each  listed  company  to  have  an 
internal  audit  function.^" 

8.  Corporate  Governance  Guidelines 

NYSE  section  303A(9)  would  require 
each  listed  company  to  adopt  and 
disclose  corporate  governance 
guidelines.  The  following  topics  would 
be  required  to  be  addressed:  director 
qualification  standards;  director 
responsibilities;  director  access  to 
memagement  and,  as  necessary  and 
appropriate,  independent  advisors; 
director  compensation;  director 
orientation  and  continuing  education; 
management  succession;  and  aimual 
performance  evaluation  of  the  board. "" 
Each  company's  website  would  be 
required  to  include  its  corporate 
governance  guidelines  and  the  charters 
of  its  most  important  committees,  and 
the  availability  of  this  information  on 
the  Web  site  or  in  print  to  shareholders 
would  need  to  be  referenced  in  the 
company's  annual  report  on  Form  10-K 
filed  with  the  Commission.^" 

9.  Code  of  Business  Conduct  and  Ethics 

NYSE  section  303A{10)  would  require 
each  listed  company  to  adopt  and 
disclose  a  code  of  business  conduct  and 
ethics  for  directors,  officers  and 
employees,  and  to  promptly  disclose 
any  waivers  of  the  code  for  directors  or 
executive  officers."*"  The  commentary  to 
this  section  sets  forth  the  most 
important  topics  that  should  be 


addressed,  including  conflicts  of 
interest;  corporate  opportimities; 
confidentiality  of  information;  fair 
dealing;  protection  and  proper  use  of 
company  assets;  compliance  with  laws, 
rules  and  regulations  (including  insider 
trading  laws);  and  encoiu-aging  the 
reporting  of  any  illegal  or  unethical 
behavior.  Each  code  would  be  required 
to  contain  compliance  standards  and 
procedures  to  facilitate  the  effective 
operation  of  the  code.  Each  listed 
company's  Web  site  would  be  required 
to  include  its  code  of  business  conduct 
and  ethics,  and  the  availability  of  the 
code  on  the  website  or  in  print  to 
shareholders  would  need  to  be 
referenced  in  the  company's  annual 
report  on  Form  10-K  filed  with  the 
Commission."' 

10.  CEO  Certification 

NYSE  section  303A(12)(a)  would 
require  the  CEO  of  each  listed  company 
to  certify  to  the  NYSE  each  year  that  he 
or  she  is  not  aware  of  any  violation  by 
the  company  of  the  NYSE's  corporate 
governance  listing  standards.  This 
certification  would  be  required  to  be 
disclosed  in  the  company's  annual 
report  or,  if  the  company  does  not 
prepare  an  annual  report  to 
shareholders,  in  the  company's  annual 
report  on  Form  10-K  filed  with  the 
Commission.^2 

In  addition.  NYSE  section  303A(12)(b) 
would  require  the  CEO  of  each  listed 
company  to  promptly  notify  the  NYSE 
in  writing  after  any  executive  officer  of 
the  listed  company  becomes  aware  of 
any  material  non-compliance  with  any 
applicable  provisions  of  the  new 
requirements. 83 

11.  Public  Reprimand  Letter 

NYSE  section  303A(13)  would  allow 
the  NYSE  to  issue  a  public  reprimand 
letter  to  any  listed  company  that 
violates  an  NYSE  listing  standard."'' 

12.  Exceptions  to  the  NYSE  Corporate 
Governance  Proposals 

The  NYSE  proposes  to  exempt  any 
listed  company  of  which  more  than 
50%  of  the  voting  power  is  held  by  an 
individual,  a  group  or  another  company 
("Controlled  Company")  from  the 
requirements  that  its  board  have  a 


'6  See  NYSE  section  303A(7)(c)(iii). 

"  See  NYSE  section  303A(7)(d). 

■"  See  Commentary  to  NYSE  section  303A{9). 

•"See  NYSE  section  303A(10). 


"'  See  Commentan-  to  NYSE  section  303A(iO). 

"-  See  NYSE  section  303A{12)(a). 

'"  See  NYSE  section  303A(12)(b).  In  NYSE 
Amendment  No.  2,  supra  note,  the  NYSE  proposes 
to  clarify  that  the  notification  would  be  required  to 
be  in  writing. 

o"  See  NYSE  secUon  303A(13).  In  NYSE 
Amendment  No.  2.  supra  note,  the  N^'SE  proposes 
to  clarif>'  that  this  lesser  sanction  was  not  intended 
for  use  in  the  case  of  companies  that  fail  to  comply 
with  the  requirements  of  Rule  lOA-3.  See 
Commentary  to  NYSE  section  303A(13). 


majority  of  independent  directors,  and 
that  the  company  have  nominating/ 
corporate  governance  and  compensation 
committees  composed  entirely  of 
independent  directors.  A  company  that 
chose  to  take  advantage  of  any  or  all  of 
these  exemptions  would  be  required  to 
disclose  that  choice,  that  it  is  a 
Controlled  Company,  and  the  basis  for 
-the  determination  in  its  annual  proxy 
statement  or,  if  the  company  does  not 
file  an  annual  proxy  statement,  in  the 
company's  annual  report  on  Form  10-K 
filed  with  the  Commission.^^  limited 
partnerships  and  companies  in 
bankruptcy  proceedings  also  would  be   - 
exempt  ft'om  requirements  that  the 
board  have  a  majority  of  independent 
directors  and  that  the  issuer  have 
nominating/corporate  governance  and 
compensation  committees  composed 
entirely  of  independent  directors.*"^ 

The  NYSE  considers  the  requirements 
of  section  303A  to  be  unnecessary  for 
closed-end  and  open-end  management 
investment  companies  that  are 
registered  under  the  Investment 
Company  Act  of  1940  ( 'Investment 
Company  Act")  "^,  given  the  pervasive 
federal  regulation  applicable  to  them. 
However,  the  NYSE  proposes  that 
registered  closed-end  management 
investment  companies  ("closed-end 
funds")  would  be  required  to:  (1)  Have 
a  minimum  three-member  audit 
committee  that  satisfies  the 
requirements  of  Rule  lOA-3;  (2)  comply 
with  the  requirements  of  the  NYSE 
Audit  Committee  Charter  Provision;  and 
(3)  comply  with  the  certification  and 
notification  provisions  regarding  non- 
compliance."" Closed-end  funds  also 
would  be  excluded  from  tbe  disclosure 
requirement  relating  to  an  audit 
committee  member's  simultaneous 
service  on  more  than  three  audit 
committees,  but  would  be  subject  to  the 
requirement  for  the  board  to  determine 
that  such  simultaneous  service  would 
not  impair  the  ability  of  such  member 
to  effectively  serve  on  the  listed 
company's  audit  committee."" 

The  NYSE  also  proposes  to  require 
business  development  companies, 
which  are  a  type  of  closed-end 
management  investment  company 
defined  'n  section  2(a)(48)  of  the 


» ■  See  NYSE  section  303A— General 
Application— Equity  Listings — Controlled 
Companies. 

«"  15  U.S.C.  80a-l  et  seq. 

««  See  NYSE  section  303A— General 
Application — Equity  Listings — Closed-End  and 
Open  End  Funds. 

"'/d.  See  also  NYSE  Amendment  No.  2,  supra 
note.  , 
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Investment  Company  Act  ^°  that  are  not 
registered  under  the  Investment 
Company  Act,  to  comply  with  all  of  the 
provisions  of  NYSE  section  303A 
applicable  to  domestic  issuers,  except 
that  the  directors  of  such  companies, 
including  audit  committee  members, 
would  not  be  required  to  satisfy  the 
independence  requirements  set  forth  in 
NYSE  section  303A(2)  and  303A(7)(b).9i 
For  purposes  of  NYSE  sections  303A(1), 
(3),  (4).  (5),  and  (9).  a  director  of  a 
business  development  company  would 
be  considered  to  be  independent  if  he  or 
she  is  not  an  "interested  person"  of  the 
company,  as  defined  in  section  2(a)(19) 
of  the  Investment  Company  Act.*'^ 

Open-end  management  investment 
companies  ("open-end  funds"),  which 
can  be  listed  as  Investment  Company 
Units,  and  are  more  commonly  known 
as  Exchange  Traded  Funds  or  ETFs, 
would  be  required  to:  (1)  Have  an  audit 
committee  that  satisfies  the 
requirements  of  Rule  lOA-3,  and  (2) 
notify  the  Exchange  in  writing  of  any 
material  non-compliance.^'' 

In  addition,  the  NYSE  proposes  also 
to  require  the  audit  committees  of 
closed-end  and  open-end  funds  to 
establish  procedures  for  the 
confidential,  anonymous  submission  by 
employees  of  the  investment  adviser, 
administrator,  principal  underwriter,  or 
any  other  provider  of  accounting  related 
services  for  the  investment  company,  as 
well  as  employees  of  the  investment 
company,  of  concerns  regarding 
questionable  accounting  or  auditing 
matters.**  This  responsibility  would  be 
required  to  be  addressed  in  the  audit 
committee  charter.^^ 

NYSE  proposes  that  except  as 
otherwise  required  by  Rule  lOA-3,  the 
new  requirements  also  would  not  apply 
to  passive  business  organizations  in  the 
form  of  trusts  (such  as  royalty  trusts)  or 
to  derivatives  and  special  purpose 
secimties  (such  as  those  described  in 
NYSE  sections  703.16,  703.19,  703.20, 
and  703.21).  To  the  extent  that  Rule 
lOA-3  applies  to  a  passive  business 
organization,  listed  derivative,  or 
special  purpose  security,  the 
requirement  to  have  an  audit  committee 
that  satisfies  the  requirements  of  Rule 
lOA-3,  and  the  requirement  to  notify 


"IS  U.S.C.  80a-2(a)(48). 

"  See  NYSE  Amendment  No.  2.  supra  note  and 
NYSE  section  303A— General  Application^Equity 
Listings— Closed-End  and  Open-End  Funds. 

9»  15  U.S.C.  80a-2(a)(19). 

■3  See  NYSE  Amendment  No.  2,  supm  note,  and 
NYSE  section  303A— General  Application— Closed- 
End  and  Open-End  Funds. 

*•  See  NYSE  Amendment  No.  2,  supm  note,  and 
NYSE  section  303A — General  Application — Equity 
Listings — Closed-End  and  Open-End  Funds: 

<»  See  NYSE  Amendment  No.  3. 


the  NYS  i  in  writing  of  any  material 
non-con  pliance,  also  would  apply.^** 

The  ni  w  requirements  generally 
would  n  )t  apply  to  companies  listing 
only  pre  erred  or  debtsecurities  on  the 
NYSE.  T  3  the  extent  required  by  Rule 
lOA-3, 1  owever,  all  companies  listing 
only  pre  erred  or  debt  securities  on  the 
NYSE  wbuld  be  required  to:  (1)  Have  an 
audit  committee  that  satisfies  the 
requirenjents  of  Rule  lOA-3,  and  (2)~ 
notify  the  Exchange  in  writing  of  any 
material  non-compliance.^'' 

13.  App!  ication  to  Foreign  Private 
Issuers 

NYSE  section  303A  would  permit 
NYSE-li(  ted  companies  that  are  foreign 
private  i  isuers,  as  such  term  is  defined 
in  Rule  ;  b-4  under  the  Exchange  Act,^*' 
to  follow  home  country  practice  in  lieu 
of  the  ne  w  requirements,  except  that 
such  cor  ipanies  would  be  required  to: 
(1)  Have  an  audit  committee  that 
satisfies  ;he  requirements  of  Rule  lOA- 
3;  (2)  no  ify  the  NYSE  in  writing  after 
any  exec  utive  officer  becomes  aware  of 
any  non-  complicince  with  any 
applicab  e  provision;  and  (3)  providea 
brief,  gei  leral  summary  of  the  significant 
ways  in  vhich  its  governance  differs 
from  thotee  followed  by  domestic 
compani  bs  under  NYSE  listing 
standard  s.^^  Listed  foreign  private 
issuers  v  ould  be  permitted  to  provide 
this  disc  osure  either  on  their  website 
(provide  1  it  is  in  the  English  language 
and  acce  ssible  from  the  United  States) 
and/or  ii .  their  annual  report  as 
distribut  }d  to  shareholders  in  the 
United  S  tates  in  accordance  with 
Sections  103.00  and  203.01  of  the  NYSE 
Manual.'  °°  If  the  disclostu°e  is  made 
available  only  on  the  website,  the 
annual  report  would  be  required  to  state 
this  and  provide  the  web  address  at 
which  th  3  information  may  be 
obtained  '01 


««  See  NI  SE  section  303A— General 
Applicatio^— Other  Entities.  In  NYSE  Amendment 
note,  the  NYSE  proposes  to  add 
clarify  the  application  of  Rule  lOA-3 
I  usiness  organizations. 
NXSE  section  303A— General 

-Preferred  and  Debt  Listings.  In  NYSE 
No.  2,  supra  note,  the  NYSE  proposes 
;e  to  clarify  the  application  of  Rule 
companies  listing  only  preferred  or  debt 
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section  303A — General 
—Equity  Listings— Foreign  Private 
NYSE  secUon  303A(11).  In  NYSE 
No.  2,  supra  note  ,  the  NYSE  proposes 
application  of  Rule  lOA-3  to  foreign 


G  mmentary  to  NYSE  section  303A(11). 


14.  Proposed  Implementation  of  New 
Requirements 

hi  NYSE  Amendment  No.  2,  the  NYSE 
proposes  a  revised  implementation 
schedule  for  the  new  requirements. 
Pursuant  to  the  new  schedule,  listed 
companies  would  have  until  the  earlier 
of  their  first  annual  meeting  after 
January  15,  2004,  or  October  31,  2004, 
to  comply  with  the  new  standards. 
However,  if  a  company  with  a  classified 
board  is  required  to  change  a  director 
who  would  not  normally  stand  for 
election  in  such  annual  meeting,  the 
company  would  be  permitted  to 
continue  such  director  in  office  imtil  the 
second  annual  meeting  after  such  date, 
but  no  later  than  December  31,  2005. 
Notwithstanding  the  foregoing,  foreign 
private  issuers  would  have  until  July  31, 
2005,  to  comply  with  any  Rule  lOA-3 
audit  committee  requirements. '°2 

Companies  Usting  in  conjunction  with 
their  initial  public  offering  '"^  would  be 
required  to  have  one  independent 
member  at  the  time  of  listing,  a  majority 
of  independent  members  within  90  days 
of  listing,  and  fully  independent 
committees  within  one  year.  They 
would  be  required  to  meet  the  majority 
of  independent  board  requirement 
within  12  months  of  listing,  i"'' 

Companies  listing  upon  transfer  from 
another  market  would  have  12  months 
from  the  date  of  transfer  in  which  to 
comply  with  any  requirement  to  the 
extent  the  market  on  which  they  were 
listed  did  not  have  the  same 
requirement.  To  the  extent  the  other 
market  has  a  substantially  similar 
requirement  but  also  had  a  transition 
period  from  the  effective  date  of  that 


'02  See  NYSE  Amendment  No.  2,  supra  note,  and 
NYSE  section  303A — General  Application — 
Effective  Dates/Transition  Period. 

"•3  In  NYSE  Amendment  No.  2,  supra  note,  NYSE 
proposes  that  for  purposes  of  section  303A,  a 
company  would  be  considered  to  be  listing  in 
conjunction  with  an  initial  public  offering  if, 
immediately  prior  to  listing,  it  does  not  have  a  class 
of  common  stock  registered  under  the  Exchange 
Act.  The  NYSE  also  proposes  to  permit  companies 
that  are  emerging  from  bankruptcy  or  have  ceased 
to  be  Controlled  Companies  within  the  meaning  of 
section  303A  to  phase  in  independent  nomination 
and  compensation  committees  and  ma)ority 
independent  boards  on  the  same  schedule  as 
companies  listing  in  conjimction  with  an  initial 
public  offering.  However,  for  purposes  of  the 
requirement  that  a  company  have  an  audit 
committee  that  complies  with  the  requirements  of 
Rule  lOA-3,  and  the  requirement  that  a  company 
notify  the  Exchange  in  writing  of  any  material  non- 
compliance, a  company  will  be  considered  to  be 
listing  in  conjunction  with  an  initial  public  offering 
only  if  it  meets  the  conditions  of  Rule  lOA- 
3(b)(l)(iv)(A).  Investment  companies  are  not  subject ' 
to  this  exemption  under  Rule  10A-3(b)(l)(iv)(A), 
however.  See  NYSE  section  303A— General 
Application — Effective  Dates/Transition  Period. 

'"<  See  NYSE  Amendment  No.  2,  supra  note,  and 
NYSE  section  303A — General  Application — 
Effective  Dates/Transition  Period. 
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market's  rule,  which  period  had  not  yet 
expired,  the  company  would  have  the 
same  transition  period  as  would  have 
been  available  to  it  on  the  other  market. 
This  transition  period  for  companies 
transferring  from  another  market  would 
not  apply  to  the  audit  committee 
requirements  of  Rule  lOA-3  unless  a 
transition  period  is  available  imder  Rule 
10A-3.i"5 

C.  Nasdaq  Proposals 

According  to  Nasdaq,  the  purpose  of 
the  Nasdaq  Independent  Director 
Proposal  is  to  provide  greater 
transparency  regarding  certain 
relationships  that  would  preclude  a 
board  of  directors  from  finding  that  an 
individual  can  serve  as  an  independent 
director,  and  to  increase  the  role  of 
independent  directors  on  board 
committees. '"«  In  Nasdaq's  view,  the 
proposal  is  intended  to  enhance 
investor  confidence  in  the  companies 
that  list  on  Nasdaq,  i"''  According  to 
Nasdaq,  the  purpose  of  the  Nasdaq 
Going  Concern  Proposal  is  to  bring 
notice  of  a  going  concern  qualification 
to  investors  and  potential  investors; '"s 
the  purpose  of  the  Nasdaq  Related  Party 
Transactions  Proposed  is  to  improve 
investor  protection; !"« the  purpose  of 
the  Nasdaq  Issuer  Applicability 
Proposal  is  to  alert  investors  to  the 
exemptions  that  may  be  granted  to 
foreign  issuers;""  and  the  purpose  of 
the  Nasdaq  Code  of  Conduct  Proposal  is 
to  provide  further  assurance  to 
investors,  regulators,  and  Nasdaq  that 
each  of  Nasdaq's  issuers  has  in  place  a 
system  to  focus  attention  throughout  the 
company  on  the  obligation  of  ethical 
conduct,  encourage  reporting  of 
potential  violations,  and  deal  fairly  and 
promptly  with  questionable  behavior.'" 

1.  Independence  of  Majority  of  Board 
Members 

Nasdaq  proposes  to  amend  Nasdaq 
Rule  4200,  which  sets  forth  definitions, 
and  Nasdaq  Rule  4350,  which  governs 
qualitative  listing  requirements  for 
Nasdaq  National  Market  and  Nasdaq 
SmallCap  Market  issuers  (other  than 
limited  partnerships).  Under  the 
amendment  to  NASD  Rule  4350(c)(1),  a 
majority  of  the  directors  on  the  board  of 
a  Nasdaq-listed  company  would  be 
required  to  be  independent  directors,  as 
defined  in  NASD  Rule  4200.  Nasdaq 
proposes  to  require  each  listed  company 


to  disclose  in  its  annual  proxy  (or,  if  the 
issuer  does  not  file  a  proxy,  in  its  Form 
10-K  or  20-F)  those  directors  that  the 
board  has  determined  to  be  independent 
imder  NASD  Rule  4200.  "2 

If  an  issuer  fails  to  comply  with  this 
requirement  due  to  one  vacancy,  or  one 
director  ceases  to  be  independent  due  to 
cinnmistances  beyond  their  reasonable 
control,  Nasdaq  proposes  to  require  the 
issuer  to  regain  compliance  with  the 
requirement  by  the  earlier  of  its  next 
aimual  shareholders  meeting  or  one  year 
from  the  occurrence  of  the  event  that 
caused  the  failiu«  to  comply  with  this 
requirement.  "3  Nasdaq  proposes  to 
require  any  issuer  relying  on  this 
provision  to  provide  notice  to  Nasdaq 
immediately  upon  learning  of  the  event 
or  circumstance  that  caused  the  non- 
compliance."'* 

Pursuant  to  current  NASD  Rule 
4200(a)(15),  a  director  would  not  be 
independent  if  the  director  is  an  officer 
oi- employee  of  the  company  or  its 
subsidiaries,  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  company's  board,  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  "^ 

The  NASD  proposes  to  revise  NASD 
Rule  4200(a)(15)(A)  through  (E)  and  add 
subparagraphs  (F)  and  (G).  NASD  Rule 
4200(a)(15)  provides  a  list  of 
relationships  that  would  preclude  a 
board  finding  of  independence.  First,  a 
director  who  is,  or  at  any  time  diu-ing 
the  past  three  years  was,  employed  by 
the  company  or  by  any  parent  or 
subsidiary  of  the  company,  would  not 
be  deemed  independent  ("Nasdaq 
Employee  Provision")."* 

Second,  a  director  who  accepts  or  has 
a  Family  Member ' '  ^  who  accepts  any 
payments  from  the  company,  or  any 
parent  or  subsidiary  of  die  company,  in 
excess  of  $60,000  during  the  current 
fiscal  year  or  any  of  the  past  three  fiscal 
years,  other  than  certain  permitted 
payments,""  would  not  be  deemed 


"»5  W. 

'"<*  See  Nasdaq  Independent  Director  Proposal. 

">»  See  Nasdaq  Going  Concern  Proposal. 
""•  See  Nasdaq  Related  Party  Transactions 
Proposal 

'>°See  Nasdaq  Issuer  Applicability  Proposal. 
' ' '  See  Nasdaq  Code  of  Conduct  Proposal. 


"2  See  Amendment  No.  3  to  the  Nasdaq 
Independent  Director  Proposal,  supra  note,  and 
NASD  Rule  4350(c)(1). 

"■•  See  NASD  Rule  4200(a)(15). 

"«  See  NASD  Rule  4200(a)(15)(A). 

" "  In  Amendment  No.  3  to  the  Independent 
Director  Proposal,  supra  note,  Nasdaq  proposes  to 
defme  "Family  Member"  as  "a  person's  spouse, 
parents,  children  and  siblings,  whether  by  blood, 
marriage  or  adoption,  or  anyone  residing  in  such 
persons  home."  See  NASD  Rule  4200(a)(14). 

""Permitted  payments  would  include 
compensation  for  board  or  board  committee  service; 
payments  arising  solely  from  investments  in  the 
company's  securities:  compensation  paid  to  a 
Family  Member  who  is  a  non-executive  employee 
of  the  company  or  a  parent  or  subsidiary  of  the 
company:  benefits  under  a  tax-qualified  retirement 


independent  ("Nasdaq  Payments 

Provision")."" 

Nasdaq  proposes  to  state  in  the 

interpretive  material  to  its  rules 

("Interpretive  Material")  that  the 

Nasdaq  Payments  Provision  is  generally 

intended  to  capture  situations  where  a 

payment  is  made  directly  to,  or  for  the 

benefit  of,  the  director  or  a  family 

member  of  the  director.' 20  por  example, 

consultmg  or  personal  service  contracts 

with  a  director  or  family  member  of  the 

director  or  political  contributions  to  the 

campaign  of  a  director  or  a  family 

member  of  the  director  would  be 

considered  under  the  Nasdaq  Payments 
Provision  J21 

Third,  a  director  who  is  a  Family 
Member  of  an  individual  who  is.  or  at 
any  time  during  the  past  three  years 
was,  employed  by  the  company  or  by 
any  parent  or  subsidiary  of  the  company 
as  an  executive  officer,  would  not  be 
deemed  independent  ("Nasdaq  Family 
of  Executive  Officer  Provision"). '22 

Fourth,  a  director  who  is,  or  has  a 
Family  Member  who  is.  a  partner  in,  or 
a  controlling  shareholder  or  an 
executive  officer  of,  any  organization  to 
which  the  company  made,  or  fi-om 
which  the  company  received,  payments 
for  property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient's 
consolidated  gross  revenues  for  that 
year,  or  S200,000,  whichever  is  more, 
other  than  certain  permitted 
payments. '23  would  not  be  deemed 
independent  ("Nasdaq  Business 
Relationship  Provision"). '24  In 


plan,  or  non-discretionary  compensation:  and  loans 
permitted  under  section  i3(k)  of  the  Exchange  Act. 
78  U.S.C.  78m(k).  See  NASD  Rule  4200(a)(15)(B).  In 
Amendment  No.  3  to  the  Independent  Director 
Proposal,  supra  note.  Nasdaq  proposes  to  add 
compensation  for  board  committee  service  and 
loans  permitted  under  section  13(k)  of  the  Exchange 
Act  to  permitted  payments.  See  also  infra  note  122. 

•"See  NASD  Rule  420O(a)(15)(B). 

'■^"  See  Amendment  No  3  to  the  Independent 
Director  Proposal,  supra  note  12. 

'^'  See  NASD  IM-4200— Definition  of 
Independence — Rule  4200(a)(15). 

'2'See  NASD  Rule  4200(a)(15)(C).  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supra 
note,  Nasdaq  proposes  a  conforming  change  in 
subparagraph  (B)  of  NASD  Rule  4200  to  indicate 
that  employment  compensation  to  a  Family 
Member  of  an  Independent  Director  as  permitted  in 
that  subparagraph  applies  only  when  the  Family 
Member  is  not  an  executive  of  the  company. 

'^'Permitted  payments  would  include  payments 
arising  solely  from  investments  in  the  company's  , 
securities,  and  pa>'ments  under  non-discretionary 
charitable  contribution  matching  programs.  See 
NASD  Rule  420O(a)(15)(D).  In  Amendment  No.  3  to 
the  Independent  Director  Proposal,  supra  note. 
Nasdaq  proposes  to  include  payments  under  non- 
discretionary  charitable  contribution  matching 
programs  as  permitted  payments. 

■-••  See  NASD  Rule  4200(a)(15)(D).  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supra 
note,  Nasdaq  proposes  to  expand  this  proposal  to 

Continued 
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Amendment  No.  3  to  the  Nasdaq 
Independent  Director  Proposal.  Nasdaq 
proposes  to  add  Interpretive  Material 
clarifying  the  application  of  the  Nasdaq 
Business  Relationship  Provision.  The 
Interpretive  Material  states  that  this 
proposal  is  generally  intended  to 
capture  payments  to  an  entity  with 
which  the  director  or  Family  Member  of 
the  director  is  affiliated  by  serving  as  a 
partner  (other  than  a  limited  partner), 
controlling  shareholder  or  executive 
officer  of  such  entity.  ^^^  The 
Interpretive  Material  states  that  imder 
exceptional  circumstances,  such  as 
where  a  director  has  direct,  significant 
business  holdings,  it  may  be  appropriate 
to  apply  the  corporate  measurements  in 
the  Nasdaq  business  Relationship 
Provision,  rather  than  the  individual 
measurements  of  the  Nasdaq  Payments 
Provision,  and  that  issuers  should 
contact  Nasdaq  if  they  wish  to  apply  the 
rule  in  this  manner. '^e  fiie  Interpretive 
Material  further  notes  that  the 
independence  requirements  of  the 
Nasdaq  Business  Relationship  Provision 
are  broader  than  the  rules  for  audit 
committee  member  independence  set 
forth  in  Rule  10A-3(e)(8)  under  the 
Exchange  Act.' ^'' 

Moreover,  the  Interpretive  Material 
states  that  under  the  Nasdaq  Business 
Relationship  Provision,  a  director  who 
is,  or  who  has  a  Family  Member  who  is, 
an  executive  officer  of  a  charitable 
organization  may  not  be  considered 
independent  if  the  company  makes 
payments  to  the  charity  in  excess  of  the 
greater  of  the  greater  of  5%  of  the 
charity's  revenues  or  $200,000. '2»  The 
Interpretive  Material  also  discusses  the 
treatment  of  payments  from  the  issuer  to 
a  law  firm  in  determining  whether  a 
director  who  is  a  lawyer  may  be 
considered  independent.' 29  The 
Interpretive  Material  notes  that  any 
partnerin  a  law  firm  that  receives 
payments  ftt)m  the  issuer  is  ineligible  to 
serve  on  that  issuer's  audit 
committee."" 

Fifth,  a  director  of  the  listed  company 
who  is,  or  has  a  Family  Member  who  is, 
employed  as  an  executive  officer  of 
another  entity  at  any  time  during  the 
past  three  years  where  any  of  the 
executive  officers  of  the  listed  company 


include  Family  Members,  and  to  clarify  that 
disqualifying  payments  are  payments  for  "property 
or  services." 

'2^  See  Amendment  No.  3  to  the  Independent 
Director  Proposal,  supra  note,  and  NASD-fM — 
4200 — Definition  of  Independence — Rule 
420O(a)(15). 


serves  oi  i  the  compensation  committee 
of  such  ( ther  entity,  would  not  be 
deemed  ndependent  ("Nasdaq 
Interlocking  Directorate  Provision").'*' 

Sixth,  a  director  who  is,  or  has  a 
Family  ^  lember  who  is,  a  current 
partner  c  f  the  company's  outside 
auditor,  )r  was  a  partner  or  employee  of 
the  com|  any's  outside  auditor,  and 
worked  t  n  the  company's  audit,  at  any 
time,  dui  ing  the  past  three  years,  would 
not  be  deemed  independent  ("Nasdaq 
Auditor  Relationship  Provision"). '^^ 

Seveni  h,  Nasdaq  proposes  that,  in  the 
case  of  a  1  investment  company,  a 
director  vould  not  be  considered 
independent  if  the  director  is  an 
"interested  person"  of  the  company  as    - 
defined   n  section  2(a)(19)  of  the 
Investmt  nt  Company  Act,  other  than  in 
his  or  he  ■  capacity  as  a  member  of  the 
board  of  directors  or  any  board 
committ  e.' *'  This  provision  would  be 
in  lieu  o  the  other  tests  for 
indepent  lence  specified  in  the  rule.     '^ 
-    With  r  jspect  to  the  look-back  periods 
referenc«  d  in  the  Nasdaq  Employee 
Provisioi  i.  the  Nasdaq  Family  of 
Executiv  3  Officer  Provision,  the  Nasdaq 
Interlock  ing  Directorate  Provision,  and 
the  Nasd  aq  Auditor  Relationship 
Provisioi  i,  Nasdaq  proposes  to  clarify 
that  "an;  time"  during  any  of  the  past 
three  years  should  be  considered,'^'*  and 
to  add  Ir  lerpretive  Material  stating  that 
these  thr  3e  year  look-back  periods 
commen  :e  on  the  date  the  relationship 
ceases.  /  s  an  example,  the  Interpretive 
Material  states  that  a  director  employed 
by  the  company  would  not  be 
independent  until  three  years  after  such 
emplo)n»ent  terminates. '^^  Nasdaq  also 
proposes  to  add  Interpretive  Material 
stating  tl  at  the  reference  to  a  "parent  or 
subsidia  y"  in  the  definition  of 
indepeni  ence  is  intended  to  cover 
entities  t  le  issuer  controls  and 
consolid  ttes  with  the  issuer's  financial 
statemec  ts  as  filed  with  the  Commission 
(but  not  f  the  issuer  reflects  such  entity 
solely  as  an  investment  in  its  financial 


Fa)  [lily  1 


.  Nasdi  q 


No.  3  to  th( 
note,  Nasdi  q 
include 

'"See 
No.  3  to  th( 
nt)te. 
include  a 
who  is,  a 
auditor,  re 
on  the 

'"See 
Amendment 
Director 
•  '"See 
Director 
4200(a)(15|A) 

Director 
"Definitioi 


NKSD  Rule  4200(a)(15)(E).  In  Amendment 
Ii>dependent  Director  Proposal,  supra 
proposes  to  expand  this  proposal  to 
Members. 
NhSD  Rule  4200(a)(15)(F).  In  Amendment 
Independent  Director  Proposal,  supra 
proposes  to  expand  this  proposal  to 
or  who  is,  or  has  a  Family  Member 
cirrent  partner  of  the  company's  outside 
H  aidless  of  whether  such  partner  worked 

s  audit. 
M\SD  Rule  4200(a)(15)(G)  and 

No.  3  to  the  Nasdaq  Independent 
Pi  >posal,  supra  note. 
A  mendment  No.  3  to  the  Independent 
Pipposal,  supra  note,  and  NASD  Rules 

(C).  (E),  and  (F). 
Aknendment  No.  3  to  the  Independent 
Pr  )posal,  supra  note  and  NASD  IM-4200 
of  Independence  "Riile  420D(a)(15). 


d  irectc 


con  3any ! 


statements).  The  Interpretive  Material 
also  adds  that  the  reference  to 
"executive  officer"  has  the  same 
meaning  as  the  definition  in  Rule  16a- 
1(f)  under  the  Exchange  Act.'^e 

2.  Separate  Meetings  for  Board  Members 

Nasdaq  proposes  to  require 
independent  directors  to  have  regularly 
scheduled  meetings  at  which  only 
independent  directors  would  be 
present. '3'' 

3.  Compensation  of  Officers 

Nasdaq  proposes  to  require  the 
compensation  of  the  CEO  of  a  listed 
company  to  be  determined  or 
recommended  to  the  board  for 
determination  either  by  a  majority  of  the 
independent  directors,  or  by  a 
compensation  committee  comprised 
solely  of  independent  directors 
("Nasdaq  Compensation  of  Executives 
Provision"). '38  in  addition,  the 
compensation  of  all  other  officers  would 
have  to  be  determined  or  recommended 
to  the  board  for  determination  either  by 
a  majority  of  the  independent  directors, 
or  a  compensation  committee  comprised 
solely  of  independent  directors. '^^ 

Under  the  Nasdaq  proppsal,  if  the 
compensation  committee  was 
comprised  of  at  least  three  members, 
one  director,  who  is  not  independent  (as 
defined  in  NASD  Rule  4200)  and  is  not 
a  current  officer  or  employee  or  a 
Family  Member  of  ^uch  person,  would 
be  permitted  to  be  appointed  to  the 
committee  if  the  board,  under 
exceptional  and  limited  circumstances, 
determines  that  such  individual's 
membership  on  the  committee  is 
required  by  the  best  interests  of  the 
company  and  its  shareholders,  and  the 
board  discloses,  in  the  next  aimual 
meeting  proxy  statement  subsequent  to 
such  determination  (or,  if  the  issuer 
does  not  file  a  proxy,  in  its  Form  10-K 
or  20-F),  the  nature  of  the  relationship 
and  the  reasons  for  the 
determination.'*"  A  member  appointed 
under  such  exception  would  not  be 
permitted  to  serve  longer  than  two 
years. 


'^o/d.  17  CFR  240.16a-l(f). 

'  J'  See  NASD  Rule  4350(c)(2). 

'  38  See  NASD  Rule  4350(c)(3)(A).  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supra 
note  12.  Nasdaq  proposes  to  delete  the  requirement 
that  the  independent  directors  meet  in  executive 
session  to  determine  CEO  compensation,  and  add 
the  requirement  that  the  CEO  may  not  be  present 
during  voting  or  deliberations. 

'39  See  NASD  Rule  4350(c)(3)(B).  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supra 
note  12,  Nasdaq  proposes  to  add  the  option  that  the 
compensation  of  the  CEO  and  other  officers  could 
be  recommended  to  the  board  for  its  determination 
rather  than  determined  by  the  committee. 

'  ■'0  See  NASD  Rule  4350(c)(3)(C). 
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4.  Nomination  of  Directors 

Nasdaq  proposes  to  amend  NASD 
Rule  4350(c)  to  require  director 
_  nominees  to  either  be  selected  or 
recommended  for  the  board's  selection 
either  by  a  majority  of  independent 
directors,  or  by  a  nominations 
committee  comprised  solely  of 
independent  directors  ("Nasdaq 
Director  Nomination  Provision"). i*' 

If  the  nominations  committee  is 
comprised  of  at  least  three  members, 
one  director,  who  is  not  independent  (as 
defined  in  NASD  Rule  4200)  and  is  not 
a  current  officer  or  employee  or  a 
Family  Member  of  such  person,  would 
be  permitted  to  be  appointed  to  the 
committee  if  the  board,  under 
exceptional  and  limited  circumstances, 
determines  that  such  individual's 
membership  on  the  committee  is 
required  by  the  best  interests  of  the 
company  and  its  shareholders,  and  the 
board  discloses,  in  the  next  annual 
meeting  proxy  statement  subsequent  to 
such  determination  (of,  if  the  issuer 
does  not  file  a  proxy,  in  its  Form  10-K 
or  20-F),  the  nature  of  the  relationship 
and  the  reasons  for  the 
determination.  "»2  A  member  appointed 
under  such  exception  would  not  be 
permitted  to  serve  longer  than  two 
years. 

Further,  Nasdaq  proposes  to  require 
each  issuer  to  certify  that  it  has  adopted 
a  formal  written  charter  or  board 
resolution,  as  applicable,  addressing  the 
nominations  process  and  such  related 
matters  as  may  be  required  imder  the 
federal  securities  laws.''''  Nasdaq  also 
proposes  that  the  Nasdaq  Director 
Nomination  Provision  would  not  apply 
in  cases  where  either  the  right  to 
nominate  a  director  legally  belongs  to  a 
third  peirty,'^''  or  the  company  is  subject 
to  a  binding  obligation  that  requires  a 
director  nomination  structure 
inconsistent  with  this  provision  and 


64163 


such  obligation  pre-dates  the  date  the 
provision  is  approved.'-'s 

5.  Controlled  Companies  Exempt 

Nasdaq  proposes  generally  to  exempt 
any  Controlled  Company  from  the 
requirement  to  have  a  majority  of 
independent  directors  and  from  the 
compensation  and  nomination 
committee  requirements  discussed 
above.  However,  the  independent 
directors  would  still  be  required  to  have 
regularly  scheduled  meetings  at  which 
only  independent  directors  are 
present.  !'♦«  A  Controlled  Company 
would  be  defined  as  a  company  of 
which  more  than  50%  of  the  voting 
power  is  held  by  an  individued,  a  group, 
or  another  company.  A  company  relying 
upon  the  exemption  would  be  required 
to  disclose  in  its  annual  proxy  statement 
(or.  if  the  issuer  does  not  file  a  proxy, 
in  its  Form  10-K  or  20-F)  that  it  is  a 
Controlled  Company  and  the  basis  for 
that  determination.  To  determine 
whether  a  group  exists  for  purposes  of 
this  exception,  the  shareholders  must 
have  publicly  filed  a  notice  that  they  are 
acting  as  a  group  [e.g.,  a  Schedule 
13D).i47 

6.  Audit  Committee  Charter  and 
Responsibilities 

NASD  Rule  4350(d)  would  retain  the 
requirement  that  each  issuer  adopt  a 
formal  written  audit  committee  charter, 
and  the  proposed  amendment  to  the 
rule  would  require  the  charter  to  specify 
the  committee's  purpose  of  overseeing 
the  accovmting  and  financial  reporting 
processes  and  the  audits  of  the  financial 
statements  of  the  issuer.  "»8  The  written 
charter  also  would  be  required  to 
include  specific  audit  committee 
responsibilities  and  authority,  as  set 
forth  in  the  proposed  amendment  to 
Rule  4350(d)(3).i''9  Nasdaq  also 


'•»>  See  NASD  Rule  4350(c)(4)(A).  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supra 
note  12,  Nasdaq  proposes  to  add  the  option  that 
director  nominees  could  be  recommended  for  the 
board's  selection. 

'■•'  See  NASD  Rule  4350(c)(4)(C)!  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supm 
note  12,  Nasdaq  proposes  to  delete  another 
exception  that  it  had  previously  proposed,  which 
would  have  permitted  an  appointment  to  the 
nominating  committee,  under  specified 
circumstances,  of  a  non-independent  director  who 
owns  20%  or  more  of  a  company's  voting  stock. 

'"  See  NASD  Rule  4350(c)(4)(B)  and  Amendment 
No.  3  to  the  Independent  Director  Proposal. 

'♦••  Nasdaq  proposes  to  add  a  sentence  to  explain 
that  this  provision  does  not  relieve  a  company's 
obligation  to  comply  with  the  committee 
composition  requirements  under  Rule  4350(c)  and 
(d).  See  Amendment  No.  3  to  the  Independent 
Director  Proposal,  supra  note  12,  and  NASD  Rule 
4350(c)(4)(D). 


'■•^  See  Amendment  No.  3  to  the  Independent 
Director  Proposal,  supra  note  12  and  NASD  Rule 
4350(c)(4)(E). 

"6  See  NASD  Rule  4350(c)(5).  In  Amendment  No. 
3  to  the  Independent  Director  Proposal,  supra  note 
12.  Nasdaq  proposes  to  clarify  that  the  exemption 
does  not  apply  to  executive  sessions  of  independent 
directors. 

'■*'  See  IM-4350-4— Controlled  Company 
Exception. 

■■•8  See  NASD  Rule  4350(d)(1).  NASD  Rule 
4350(d)  would  retain  various  provisions  of  the 
current  rule,  including,  for  example,  the 
requirements  that  an  audit  committee  have  a 
written  charter  and  that  it  be  comprised  of  at  least 
three  independent  directors  who  meet  certain 
financial  literacy  requirements. 

'"NASD  Rule  4350(d)(3)  would  require  the  audit 
committee  to  have  the  specific  audit  committee 
responsibilities  and  authority  necessary  to  comply 
with  Rule  10A-3(b)(2),  (3),  (4)  and  (5)  (subject  to  the 
exemptions  provided  in  Rule  10A-3(c)),  concerning 
responsibilities  relating  to:  (i)  Registered  public 
accounting  firms,  (ii)  complaints  relating  to 
accounting,  internal  accounting  controls  or  auditing 


proposes  to  state  in  Interpretive  Material 
to  Rule  4350(d)  that  the  written  charter 
set  forth  the  scope  of  the  audit 
committee's  responsibilities  and  the 
means  by  which  the  committee  carries 
out  those  responsibilities;  the  outside 
auditor's  accountability  to  the 
committee;  and  the  committee's 
responsibility  to  ensure  the 
independence  of  the  outside  auditors. '^o 

7.  Audit  Committee  Composition 

NASD  Rule  43S0(d)  would  retain  the 
requirement  that  each  listed  issuer  have 
an  audit  committee  composed  of  at  least 
three  members.'si  However,  under  the 
proposed  requirements,  each  audit 
committee  member  would  be  required 
to:  (1)  Be  independent,  as  defin^  under 
NASD  Rule  4200;  (2)  meet  the  criteria 
for  independence  set  forth  in  Rule  lOA- 
3  (subject  to  the  exceptions  provided  in 
Rule  10A-3(c)):  and  (3)  not  have 
participated  in  the  preparation  of  the 
financial  statements  of  the  company  or 
any  current  subsidiar}'  of  the  company 
at  anytime  during  the  past  three  years, 
in  addition  to  satisfying  the  current 
requirement  that  the  member  be  able  to 
read  and  imderstand  fundamental 
financial  statements,  including  a 
company's  balance  sheet,  income 
statement,  and  cash  flow  statement 
("Nasdaq  Audit  Committee 
Provision").  152 

One  director  who  is  not  independent 
as  defined  in  NASD  Rule  4200  and 
meets  the  criteria  set  forth  in  section 
10A(m)(3)  of  the  Exchange  Act  '^s  and 
the  rules  thereunder,  and  is  not  a 
current  officer  or  employee  of  the 
company  or  a  Family  Member  of  such 
person,  may  be  appointed  to  the  audit 
committee  if  the  board,  under 
exceptional  and  limited  circumstances, 
determines  that  membership  on  the 
committee  by  the  individual  is  required 
by  the  best  interests  of  the  company  and 


matters,  (iii)  authority  to  engage  advisors,  and  (iv) 
fimding  as  determined  by  the  audit  committee.  In 
Amendment  No.  3  to  the  Independent  Director 
Proposal,  supra  note  12,  Nasdaq  proposes  to  clarify 
that  audit  committees  for  investment  companies 
must  also  establish  procedures  for  the  confidential, 
anonymous  submission  of  concerns  regarding 
questionable  accounting  or  auditing  matters  by 
employees  of  the  investment  adviser,  administrator, 
principal  underwriter,  or  any  other  provider  of 
accoiu.iing  related  services  for  the  investment 
company,  as  well  as  employees  of  the  investment 
company. 

'^oSee  IM-4350-*— Board  Independence  and 
Independent  Committees — Audit  Committees — 
Rule  4350(d) — Audit  Committee  Charter. 

'5'  See  NASD  Rule  4350(d)(2).  See  also  supra 
note. 

'"  See  NASD  Rule  4350(d)(2)(A)(i)-(iv).  In 
Amendment  No.  3  to  the  Independent  Director 
Proposal,  supra  note  12,  Nasdaq  proposes  to:  (1) 
Add  a  cross-reference  to  Rule  lOA-3:  and  (2)  add 
the  third  requirement  noted  above. 

<"  IS  U.S.C.  78H(ni). 
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its  shareholders,  and  the  board 
discloses,  in  the  next  annual  proxy 
statement  subsequent  to  such 
determination  (or,  if  the  issuer  does  not 
file  a  proxy,  in  its  Form  IQ-K  or  20-F), 
the  nature  of  the  relationship  and  the 
reasons  for  that  determination.  A 
member  appointed  under  this  exception 
would  not  be  permitted  to  serve  longer 
than  two  years  and  would  not  be 
permitted  to  chair  the  audit 
committee.!'^''  Nasdaq  proposes  to  add 
to  Interpretive  Material  the 
recommendation  that  em  issuer  disclose 
in  its  annual  proxy  (or,  if  the  issuer  does 
not  file  a  proxy,  in  its  Form  10-K  or  20- 
F)  if  any  director  is  deemed 
independent  but  falls  outside  the  safe 
harbor  provisions  of  Rule  lOA- 
3(e){l)(ii).>" 

In  addition.  Nasdaq  will  retain  the 
requirement  that  at  least  one  member  of 
the  audit  committee  have  past 
employment  experience  in  finance  or 
accounting,  requisite  professional 
certification  in  accounting,  or  any  other 
comparable  experience  or  background 
which  results  in  the  individual's 
financial  sophistication,  including  being 
or  having  been  a  chief  executive  officer, 
chief  financial  officer  or  other  senior 
officer  with  financial  oversight 
responsibilities. '  ^^ 

Nasdaq  proposes  to  delete  ft'om  the 
Interpretive  Material  the  discussion 
relating  to  determining  whether  a 


•'•<  See  NASD  Rule  4350(d)(2)(B).  Ih  Amendment-^ 
No.  3  to  the  Independent  Director  Proposal,  supra 
note  12.  Nasdaq  proposes  to  delete  a  previously 
proposed  provision  that  would  have  permitted 
membership  on  the  audit  committee,  under  certain 
circumstances,  of  a  director  who  owns  or  controls 
a  specified  percentage  of  the  issuer's  voting 
securities. 

'S5  See  Amendment  No.  3  to  the  Independent 
Director  Proposal,  supra  note  12.  Among  other 
criteria,  section  lOA(m)  of  the  Exchange  Act  and 
Rule  tOA-S  thereunder  provide  that  a  member  of 
an  audit  committee  of  an  issuer  is  not  considered 
"independent"  if  the  member  is  an  "affiliated 
person"  of  the  issuer  or  a  subsidiary.  An  "affiliated 
person"  includes,  among  other  things,  a  person  who 
"controls"  the  issuer.  The  safe  harbor  of  Rule  lOA- 
3(e)(l)(ii)  provides  that  a  person  who  is  not  an 
executive  officer  of  the  issuer  and  is  not  the 
beneficial  owner,  directly  or  indirectly,  of  10%  or 
more  of  any  class  of  voting  equity  securities  of  the  ^ 
issuer  is  deemed  not  to  control  the  issuer  for 
purposes  of  determining  affiliation.  However,  a 
person  who  exceeds  the  10%  beneficial  ownership 
is  not  presumptively  deemed  to  control  the  issuer, 
and  thus  could  still  be  deemed  independent  under 
the  particular  facts  and  circumstances.  See  Rule 
10A-3(e)(l)(ii)(B). 

''•See  NASD  Rule  4350(d)(2)(A).  In  Amendment 
No.  3  to  the  Independent  Director  Proposal,  supra 
note  12,  Nasdaq  proposes  to  clarify  in  Interpretive 
Material  that  a  director  who  qualifies  as  an  audit 
committee  financial  expert  under  Item  401(h)  of 
Regulation  S — K  or  Item  401(e)  of  Regulation  S- 
B  is  presumed  to  qualify  as  a  financially 
sophisticated  audit  committee  member. 


person 
stock  o 


1! 


an  affiliate  solely  by  virtue  of 
iwkiership.157 


8.  Cure  I  eriods 

Nasdai  |  proposes  to  add  a  cure  period 
provisio]  1,  as  follows:  (1)  If  a  listed 
issuer  fa  Is  to  comply  with  the  audit 
committi  se  composition  requirements 
under  R\  le  lOA-3  and  NASD  Rule 
4350(d)(;  1),  because  an  audit  committee 
member  :eases  to  be  independent  for 
reasons  (  utside  the  member's 
reasonable  control,  the  audit  committee 
member  :ould  remain  on  the  committee 
until  the  earlier  of  the  issuer's  next 
annual  shareholders  meeting  or  one  year 
from  thejoccurrence  of  the  event  that 
caused  tie  failure  to  comply  with  the 
requirenjents;  and  (2)  if  an  issuer  fails 
to  compl  y  with  the  audit  committee 
composi  ion  requirements  due  to  one 
vacancy  an  the  audit  committee,  and  the 
aforemei  tioned  cure  period  is  not 
otherwis  ?  being  relied  upon  for  another 
audit  coi  imittee  member,  the  issuer 
would  hi  ive  until  the  earlier  of  the  next 
annual  s  lareholders  meeting  or  one  year 
from  the  occurrence  of  the  event  that 
caused  t  le  failure  to  comply  with  this 
requiren  ent.  '"^"  An  issuer  relying  on 
either  of  these  provisions  would  be 
required  to  provide  notice  to  Nasdaq 
immedia  fely  upon  learning  of  the  event 
or  circur  istance  that  caused  the  non- 
compliai  ice. 

9. 

Nasda  i 
issuer 


pi  3V1C 


Notification  of  Noncompliance 

proposes  to  require  that  an 
de  Nasdaq  with  prompt 
notification  after  an  executive  officer  of 
becomes  aware  of  any 
noncompliance  by  the  issuer 
requirements  of  NASD  Rule 


the  issuer 
material 
with  the 
4350. '^'3 


10.  Code 
Ethics 


In  the 
Froposa 
propose! 
related 
would 
adopt  a 
directors 
make 
code  of 
comply 
ethics" 
Sarbanei 


thereun(  er 


provide 


>"See 
Director  Pibposal 

■=»See^  ASD 

'5«See^  ASD 
Amendment 
Proposal, 

"ioSee 
amended 


of  Business  Conduct  and 


^lasdaq  Code  of  Conduct 
as  amended,^ B"  Nasdaq 
NASD  Rule  4350(n)  and 
I:  iterpretive  Material,  which 
n  quire  each  listed  company  to 
<  ode  of  conduct  applicable  to  all 
officers  and  employees,  and  to 
code  publicly  available.  The 
donduct  would  be  required  to 
vith  the  definition  of  a  "code  of 
forth  in  Section  406(c)  of  the 
Oxley  Act  and  any  regulations 

In  addition,  the  code  must 
or  an  enforcement  mechanism 


sui:h 


set: 


A  mendment  No.  3  to  the  Independent 
supra  note  12. 
Rule  4350(d)(4)(A)  and  (B). 
Rule  4350(m),  which  was  added  by 
No.  3  to  the  Independent  Director 
^pra  note  12. 

Nasdaq  Code  of  Conduct  Proposal,  as 
upra  notes  25  and  28. 


that  ensures  prompt  and  consistent 
enforcement  of  the  code,  protection  for 
persons  reporting  questionable 
behavior,  clear  and  objective  standards 
for  compliance,  and  a  fair  process  by 
which  to  determine  violations. 
Moreover,  any  waivers  of  the  code  for 
directors  or  executive  officers  must  be 
approved  by  the  board  and  disclosed  in 
a  Form  8-K  within  five  days. 

In  the  Interpretive  Material,  Nasdaq 
proposes  that  the  requirement  of  a 
publicly  available  code  of  conduct 
applicable  to  all  directors,  officer  and 
employees  of  an  issuer  is  intended  to 
demonstrate  to  investors  that  the  board 
and  management  of  Nasdaq  issuers  have 
carefully  considered  the  requirement  of 
ethical  dealing  and  have  put  in  place  a 
system  to  ensure  that  they  become 
aware  of  and  take  prompt  action  against 
any  questionable  behavior.  Nasdaq 
states  that,  for  company  personnel,  a 
code  of  conduct  with  enforcement 
provisions  provides  assurance  that        <: 
reporting  of  questionable  behavior  is 
protected  and  encouraged,  and  fosters 
an  atmosphere  of  self-awareness  and 
prudent  conduct. 

11,  Public  Announcement  of  Audit 
Opinions  With  Going  Concern 
Qualifications 

In  the  Nasdaq  Going  Concern 
Proposal, 1^^  Nasdaq  proposes  to  amend 
NASD  Rule  4350(b)  to  require  each 
Nasdaq-listed  company  that  receives  an 
audit  opinion  that  contains  a  going 
concern  qualificatioirto  make  a  public 
announcement  through  the  news  media 
disclosing  the  receipt  of  such 
qualification.  Under  the  proposal,  the 
issuer,  prior  to  the  release  of  the  public 
announcement,  would  be  required  to 
provide  the  text  of  the  public 
announcement  to  the  StockWatch 
section  of  Nasdaq's  MarketWatch 
Department.  The  public  announcement 
must  be  provided  to  Nasdaq  StockWatch 
and  released  to  the  media  not  later  than 
seven  calendar  days  following  the  filing 
of  the  audit  opinion  in  a  public  filing 
with  the  Commission.'''^ 

12.  Related  Party  Transactions 

In  the  Nasdaq  Related  Party 
Transactions  Proposal,  as  amended, '^^ 
Nasdaq  proposes  to  amend  NASD  Rule 
4350(h)  to  specify  that  each  issuer  shall 
conduct  an  appropriate  review  of  all 
related  party  transactions  for  potential 
conflict  of  interest  situations  on  an 
ongoing  basis  and  all  such  transactions 
would  have  to  be  approved  by  the  listed 


"■■'  See  the  Nasdaq  Going  Concern  Proposal. 
•"  See  NASD  Rule  4350(b)(1)(B). 
'63  See  the  Nasdaq  Related  Party  Transactions 
Proposal,  as  amendeid,  supra  notes  16, 18,  and  19. 
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company's  audit  committee  or  another 
independent  body  of  the  board  of 
directors.  For  purposes  of  the  rule, 
"related  party  transactions"  would  refer 
to  transactions  required  to  be  disclosed 
piu-suant  to  Commission  Regulation  S- 
K,  Item  404.184  Nasdaq  proposes  that  the 
Related  Party  Transactions  Proposal 
become  operative  on  January  15, 
2004.165 

13.  Application  to  Foreign  Issuers  and 
Certain  Other  Issuers 

NASD  Rule  4350  currently  provides 
that  foreign  issuers  are  not  required  to 
do  any  act  that  is  contrary  to  a  law,  rule 
or  regulation  of  any  public  authority 
exercising  jurisdiction  over  such  issuer 
or  that  is  contrary  to  generally  accepted 
business  practices  in  the  issuer's 
coimtry  of  domicile.  Currently,  Nasdaq 
may  provide  exemptions  from  the 
requirements  of  NASD  Rule  4350  as 
may  be  necessary  or  appropriate  to  carry 
out  this  intent.  In  the  Nasdaq  Issuer 
Applicability  Proposal,  as  amended, i^** 
Nasdaq  proposes  to  amend  this  rule  and 
add  Interpretive  Material  to  clarify  that 
the  authority  to  grant  exemptions  from 
the  corporate  governance  standards 
applies  only  to  foreign  private  issuers 
and  does  not  apply  to  the  extent  that 
such  exemption  would  be  contrary  to 
the  federal  seciu-ities  laws,  including, 
without  limitation,  section  lOA(m)  of 
the  Exchange  Act  and  Rule  lOA-3 
thereunder.  Nasdaq  also  proposes  to 
provide  that  a  foreign  issuer  that 
receives  an  exemption  from  NASD  Rule 
4350  would  be  required  to  disclose  in 
its  annual  reports  filed  with  the 
Commission  each  requirement  from 
which  it  is  exempted  and  describe  the 
home  country  practice,  if  any,  followed 
by  the  issuer  in  lieu  of  these 
requirements.  In  addition,  a  foreign 
issuer  making  its  initial  public  offering 
or  first  U.S.  listing  on  Nasdaq  would  be 
required  to  disclose  any  such 
exemptions  in  thefr  registration 
statement. 

In  addition,  Nasdaq  proposes  that 
management  investment  companies 
(including  business  development 
companies)  would  be  subject  to  all  of 
the  requirements  of  NASD  Rule  4350, 
except  that  management  investment 
companies  registered  under  the 
Investment  Company  Act  would  be 
exempt  from  the  requfrements  of  NASD 
Rule  4350(c)  and  (n),  which  pertain  to 
board  and  key  committee  independence 
requirements  and  codes  of  conduct. '^'^ 


Nasdaq  proposed  these  exemptions  in 
light  of  the  fact  that  registered 
management  investment  companies  are 
already  subject  to  a  pervasive  system  of 
federal  regulation. 

Finally,  Nasdaq  proposes  that 
cooperative  entities,  such  as  agricultural 
cooperatives  that  are  structured  to 
comply  with  relevant  state  law  and 
federal  tax  law  and  that  do  not  have  a 
publicly  traded  class  of  common  stock 
would  be  exempt  from  NASD  Rule 
4350(c);  however,  such  entities  would 
be  required  to  comply  with  all  federal 
seciu-ities  laws,  including,  without 
limitation,  section  lOA(m)  of  the 
Exchange  Act  and  Rule  lOA-3 
thereunder. '8" 

Nasdaq  proposes  that  asset-backed 
issuers  and  other  passive  issuers,!^^ 
such  as  unit  investment  trusts,  would  be 
exempt  from  NASD  Rule  4350(c)  and 
(n),  which  pertain  to  board  and  key 
committee  independence  requirements 
and  codes  of  conduct,  and  the  audit 
committee  requirements  of  NASD  Rule 
4350(d).' 70  Nasdaq  noted  that  these 
revisions  are  commensiu-ate  with 
provisions  contained  in  Rule  lOA-3. 

14.  Proposed  Implementation  of  New 
Requirements 

In  Amendment  No.  3  to  the  Nasdaq 

Issuer  Applicability  Proposal.'^'  Nasdaq 

proposed  to  set  out  in  NASD  Rule 

4350(a)(5)  the  proposed  dates  by  which 

listed  companies  would  be  required  to 

comply  with  the  rule  changes  to  NASD 

Rules  4200  and  4350  that  are  the  subject 

of  this  Order.  In  order  to  allow 

companies  to  make  necessary 

adjustments  in  the  course  of  their 

regular  annual  meeting  schedule,  and 

consistent  with  Exchange  Act  Rule 

lOA-3,  the  rule  would  establish  the 

deadlines  for  compliance  listed  below. 

During  the  transition  period  between 

the  date  of  approval  of  the  rule  filing  by 

the  Commission  and  the  deadline 

Indicated  for  each  rule  change, 

companies  that  have  not  brought 

themselves  into  compliance  with  the 

new  ndes  would  be  required  to  comply 

with  the  previously  existing  rules,  as 
applicable.  172 


'»■•  See  NASD  Rule  4350(h). 
"^  See  Amendment  No.  3  to  the  Nasdaq  Related 
Party  Transactions  Proposal,  supra  note  19. 
•"*  See  supra  notes  22  to  24. 


'69 These  are  issuers  that  are  organized  as  trusts 
or  other  unincorporated  associations  that  do  not 
have  a  board  of  directors  or  persons  acting  in  a 
similar  capacity  and  whose  activities  are  limited  to 
passively  owning  or  holding  (as  well  as 
administering  and  distributing  amounts  in  respect 
of)  securities,  rights,  collateral  or  other  assets  on 
behalf  of  or  for  the  benefit  of  the  holders  of  the 
listed  securities. 

""  See  Amendment  Nos.  2  and  3  to  the  Nasdaq 
Issuer  Applicability  Proposal. 

"'  See  supra  note  24. 

'  '^  To  make  the  application  of  the  rules  easier  to 
understand,  Nasdaq  also  proposed  in  Amendment 


Companies  would  be  required  to  be  in 
compliance  with  the  new  rules  by  the 
following  dates: 

The  provisions  of  Rule  4200(a)  and 
Rule  4350(c),  (d)  and  (m)  regarding 
director  independence,  independent 
committees,  and  notification  of 
noncompliance  would  be  required  to  be 
implemented  by: 

•  July  31,  2005  for  foreign  private 
issuers  '^s  and  small  business  issuers  (as 
defined  in  Rule  12b-2  ^'^*);  and 

•  For  all  other  listed  issuers,  by  the 
earlier  of:  (1)  The  listed  issuer's  first 
annual  shareholders  meeting  after 
January  15,  2004;  or  (2)  October  31, 
2004. 

In  the  case  of  an  issuer  with  a 
staggered  board,  with  the  exception  of 
the  audit  committee  requirements,  the 
issuer  would  have  until  its  second 
annual  meeting  after  January  15,  2004, 
but  not  later  than  December  31,  2005,  to 
implement  all  new  requirements 
relating  to  board  composition,  if  the 
issuer  would  be  required  to  change  a      ' 
director  who  would  not  normally  stand 
for  election  at  an  earlier  annual  meeting. 
Such  issuers  would  be  required  to 
comply  with  the  audit  committee 
requirements  pursuant  to  the 
implementation  schedule  noted  above. 

Issuers  that  have  listed  or  will  be 
listed  in  conjunction  with  their  initial 
public  offering  would  be  afforded 
exemptions  from  all  board  composition 
requirements  consistent  with  the 
exemptions  afforded  in  Rule  lOA- 
3(b)(l)(iv)(A).  That  is,  for  each 
committee  that  the  company  adopts,  the 
company  would  be  required  to  have  one 
independent  member  at  the  time  of 
listing,  a  majority  of  independent 
members  within  90  days  of  listing,  and 
all  independent  members  within  one 
year.  The  rule  would  note,  however, 
that  investment  companies  are  not 
afforded  the  exemptions  in  Rule  lOA- 
3(b)(l)(iv)(A).  Issuers  could  choose  not 
to  adopt  a  compensation  or  nomination 
committee  and  could  instead  rely  upon 
a  majority  of  the  independent  directors 
to  discharge  responsibilities  under  the 
rules.  These  issuers  would  be  required 
to  meet  the  majority  independent  board 
requirement  within  one  year  of  listing. 

Companies  transferring  from  other 
markets  with  a  substantially  similar 
requirement  would  be  afforded  the 


No.  3  to  the  Nasdaq  Issuer  Applicability  Proposal 
to  adopt  Rules  4200A  and  4350A,  which  would  set 
forth  the  sections  of  existing  Rules  4200  and  4350 
that  will  continue  to  be  applicable  until  the 
deadlines  for  compliance  with  the  proposed 
changes. 

"'  See  Section  II.C.13.,  supra  for  a  discussion  of 
the  treatment  of  foreign  private  issuers  under  the 
Nasdaq  proposals. 

"«17CFR240.12b-2. 
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balance  of  any  grace  period  afforded  by 
the  9ther  market.  Companies 
transferring  from  other  listed  markets 
that  do  not  have  a  substantially  similar 
requirement  would  be  afforded  one  year 
from  the  date  of  listing  on  Nasdaq.  The 
rule  would  stipulate  that  this  transition 
period  is  not  intended  to  supplant  any 
applicable  requirements  of  Rule  lOA-3 
under  the  Exchange  Act. 

Compliance  with  the  limitations  on 
coiqporate  governance  exemptions  to 
foreign  private  issuers  would  be 
required  by  July  31 ,  2005.  However,  the 
requirement  that  a  foreign  issuer 
disclose  the  receipt  of  a  corporate 
governance  exemption  from  Nasdaq 
would  apply  to  new  listings  and  filings  ' 
made  after  January  1,  2004. 

Compliance  with  proposed  Rule 
4350(n],  requiring  issuers  to  adopt  a 
code  of  conduct, '^^  would  be  required 
six  months  after  approval  by  the   ^ 
Commission.  Proposed  Rule  4350(h), 
requiring  audit  committee  approval  of 
related  party  transactions,  would  be 
operative  January  15,  2004.  The 
remainder  of  Proposed  Rules  4350(a) 
and  4350(b)  would  be  effective  upon 
approval  by  the  Commission. 

m.  Summary  of  Conunents  on  NYSE 
and  Nasdaq  Proposals 

The  Commission  received  a  total  of  90 
comment  letters  on  the  NYSE  and 
Nasdaq  proposals.'''''  Many  of  the 
commenters  expressed  their  support  for 
the  goals  of  the  proposals.'^"  While 
some  commenters  praised  specific 


'  ''■  See  Section  lir.C.  10.  supra  for  a  discussion  of 
the  Code  of  Conduct  Proposal. 

""Of  the  comment  letters  received.  63  related  to 
the  NYSE  Corporate  Governance  Proposal,  19 
related  to  the  Nasdaq  Independent  Director 
Proposal,  five  related  to  both  the  NYSE  Corporate 
Governance  Proposal  and  the  Nasdaq  Independent 
Director  Proposal,  two  related  to  the  Nasdaq  Code 
of  Conduct  Proposal,  and  one  related  to  the  Nasdaq 
Issuer  Applicability  Proposal.  The  public  files  for 
the  NYSE  and  Nasdaq  proposals  are  located  at  the 
Commission's  Public  Reference  Room,  450  Fifth 
Street,  NW.,  Washington,  DC  20549-0102.  The 
public  files  for  the  rule  proposals  contain  all 
comment  letters  on  the  proposals.  A  list  of 
commenters  on  the  NYSE  and  Nasdaq  proposals 
(along  with  the  citations  to  the  letters  referenced  in 
this  order),  is  included  as  Exhibit  A  to  this  order. 
The  summary  of  comments  contained  in  this 
section  and  the  list  of  commenters  contained  in 
Exhibit  A  to  this  Order  reflect  comments  received 
as  of  October  13,  2003. 

'"'  See  Independent  Community  Bankers  NYSE 
Utter,  TIAA-CREF  NYSE  Letter,  Herman  E-mail, 
American  Bankers  Association  NYSE  Letter, 
Walden  NYSE  Letter,  Railways  Pension  NYSE 
Letter.  Social  Investment  NYSE  Letter,  Ethical 
Funds  NYSE  Utter,  Ursuline  Sisters  NYSE  Utter, 
Barclays  NYSE  Utter,  SIO  NYSE  Utter,  Council  on 
Foundations  NYSE  Utter,  Committee  on  Securities 
Regulation  NYSE  Utter,  Intel  Nasdaq  Utter, 
Committee  on  Securities  Regulation  Nasdaq  Utter, 
Paul  Weiss  Nasdaq  Utter,  National  Venture  Nasdaq 
Letter,  and  Qualcomm  Nasdaq  Utter. 


provisiotis  of  the  proposals, i^"  other 
commen  lers  argued  that  specific 
provisioi  is  of  the  proposals  were  too 
restricti\  e  or  too  lenient. '^^  Many 
commen  ters  believed  that  certain 
aspects  (  f  the  proposals  needed 
clarificaton.'""  The  commenters 

addressed  issues  falling  into 
of  the  categories  discussed 


general! 
one  or 
below. 


na  ore  i 


A.  Indep  jndence  of  Majority  of  Board 
Memberk 

General 

Many  commenters  supported  the 
proposal  3  by  NYSE  and  Nasdaq  to 
require  «  ach  listed  company  to  have  a 
majority  of  independent  directors  on  its 
board, '«   to  tighten  the  definition  of 


'  "8  See  A  nerican  Bankers  Association  NYSE 
.  Letter,  Wal  len  NYSE  Letter,  Ursuline  Sisters  NYSE 
Letter.  Ban  lays  NYSE  Utter.  SIO  NYSE  Letter. 
America's '  ;ommunity  Bankers  NYSE  Letter,^ 
America's '  ;ommunity  Bankers  Nasdaq  Letter, 
Committee  on  Securities  Regulation  NYSE  Utter. 
National  V  nture  NYSE  Letter,  Investment 
Company  I  istitute  NYSE  Letter,  American  Bankers 
Associatioi  Nasdaq  Letter.  Council  on  Foundations 
Nasdaq  Let  :er.  Committee  on  Securities  Regulation 
Nasdaq  Let  :er.  National  Venture  Nasdaq  Letter, 
Investment  Company  Institute  Nasdaq  Letter,  and 
TI-USA  Ni  sdaq  Letter. 


Inte  national  I 


I  Lei  er, 


Council  on  Foundations  NYSE  Letter, 
Community  Bankers  NYSE  Letter, 
1  ankers  Association  NYSE  Letter, 
WSE  Memo,  General  Motors  NYSE 
York  State  Bar  NYSE  Letter,  Wells 
Letter,  Anadarko  NYSE  Letter.  Winston 
^|YSE  Letter,  CNF  NYSE  Letter,  Aetna 
Dow  Lohnes  NYSE  Utter,  Ameren 
Visteon  NYSE  Letter,  Exxon  NYSE 
Moitison  Cohen  NYSE  Letter,  Mirant  NYSE  ' 
American  Society  of  Corporate  Secretaries 
Computer  Sciences  NYSE  Letter, 
^  YSE  Letter,  America's  Community 
NI  SE  Utter,  National  Venture  NYSE 
Peoples  Energy  NYSE  Utter,  Lorsch  NYSE 
Paper  NYSE  Utter,  Agilent 
America's  Community  Bankers 
Whitney  Nasdaq  Utter,  People's 
Nas  Jaq  Utter,  America's  Community 

\  Letter,  Independent  Community 
Ns  sdaq  Letter,  Kreider  Nasdaq  Letter, 
on  Securities  Regulation  Nasdaq  Utter, 
Naspaq  Letter,  and  National  Venture  Nasdaq 
estrictive),  Herman  E-mail,  Eisenberg 
,  Mercer  Delta  NYSE  Letter,  TI-USA 
Letter,  and  Kolber  Nasdaq  E-mail  (too 


'■"See 
Independei  it 
American 
Wachfell 
Letter,  Nev 
Fargo  NYS  : 
&  Strawn 
NYSE  Lett 
NYSE  Lett 
Utter 
Utter 

NYSE  Lett*  r 
Rockwell 
Bankers 
Utter, 
Letter, 
NYSE  Lett 
Nasdaq 
Energy 
Bankers 
Bankers 
Committee 
Fulton 
Letter  (too 
NYSE  Utt4r 
Nasdaq 
lenient) 

"«>  See  LfcBoeuf  NYSE  Letter.  New  York  State  Bar 
NYSE  Lett«  r,  America's  Community  Bankers  NYSE 
Letter,  Ael  la  NYSE  Letter,  Exxon  NYSE  Utter, 
Agilent  NV  SE  Letter,  Perkins  Coie  NYSE  Utter. 
Mirant  NY  ;E  LeUer,  Computer  Sciences  NSYE 
Letter,  Win  ston  &  Strawn  NYSE  Letter,  General 
Motors  NY  5E  Letter,  Council  on  Foundations  NYSE 
Utter,  Con  mittee  on  Federal  Regulation  on 
Securities  1  ,etter.  New  York  City  Bar  NYSE  Utter, 
Rutledge  N  SfSE  Letter,  Intel  Nasdaq  Letter, 
America's '  Community  Bankers  Nasdaq  Utter, 
Cenex  Har  est  Nasdaq  Letter,  People's  Energy 
Nasdaq  Ul  ;er.  Paul  Weiss  Nasdaq  Letter,  and 
Committee  on  Securities  Regulation  Nasdaq  Letter. 

'"'  See  U  dependent  Community  Bankers  NYSE 
Utter,  Hen  naim  E-mail,  American  Bankers 
Associatioi  i  NYSE  Utter,  Walden  NYSE  Letter, 
Railways  P  snsion  NYSE  Utter,  Social  Investment 
NYSE  Lett(  r,  Ethical  Funds  NYSE  Letter,  Ursuline 
Sisters  NYfE  Utter.  Barclays  NYSE  Utter,  SIO 


independent  director.^^^  anj  iq  require 
the  board  to  affirmatively  determine  that 
directors  are  independent. '"^  There 
were  some  who  disagreed,  however. 
One  commenter  argued,  in  general,  that 
boards  should  not  be  required  to  have 
a  majority  of  independent  directors.  i^'» 
With  respect  to  NYSE's  proposal  to 
tighten  the  definition  of  independent 
director,  one  commenter  expressed 
disapproval  for  what  it  described  as  an 
"expanding  list  of  defined 
relationships."  '^^^  With  respect  to 
Nasdaq's  proposal  to  tighten  the 
definition  of  independent  director, 
another  commenter  stated  its  concern 
that  the  proposed  standards  would  lead 
to  smaller  boards  or  to  boards  composed 
of  individuals  that  might  not  have  the 
best  or  most  valuable  experience.'"^ 

With  respect  to  the  NYSE  proposal 
regarding  the  manner  in  which  boards 
may  disclose  determinations  of 
independence,  one  commenter  stated  its 
belief  that  permitting  boards  to  adopt 
categorical  standards  of  independence 
and  to  disclose  generally  that  directors 
meet  these  standards  would  ensure  that 
privacy  is  maintained  concerning  the 
specifics  of  private  financial  matters. '"^ 
Another  commenter  requested  that,  with 
respect  to  the  barrier  to  independence  of 
individuals  having  specified  affiliations 
with  "organizations"  having  a  material 
relationship  with  the  company,  the 
NYSE  clarify  what  "organization" 
means.  i»"  With  respect  to  Nasdaq's 
proposed  definition  of  independence, 
one  commenter  requested  that  Nasdaq 
clarify  that  "employee"  does  not 
include  independent  contractors  and 
employees  of  other  goods  and  service 
providers. 

Proposals  Regarding  Prohibited 
Compensation  for  Independent 
Directors 

With  respect  to  the  kinds  of 
compensation  received  by  a  director  or 
family  member  that  would  preclude  a 
finding  of  independence,  one 
commenter  described  the  NYSE  Direct 
Compensation  Provision  as  a 


NYSE  Utter,  TIAA-CREF  NYSE  Utter,  American 
Bankers  Association  Nasdaq  Letter,  and 
Independent  Community  Bankers  Nasdaq  Letter. 

'"^  See  TL\A-CREF  NYSE  Letter.  Railways 
Pension  NYSE  Utter,  Barclays  NYSE  Utter,  and 
SIO  NYSE  Letter. 

'"3  See  American  Bankers  Association  NYSE 
Letter,  TIAA-CREF  NYSE  Utter,  and  American 
Bankers  Association  Nasdaq  Utter. 

•"''  See  Johnsson  E-Mail. 

'OS  See  KPMG  NYSE  Utter. 

'""See  America's  Commimity  Bankers  Nasdaq 
Utter. 

""  See  American  Bankers  Association  NYSE 
Utter. 

'  »o  See  New  York  State  Bar  NYSE  Utter. 
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"reasonable  approach, '^^^  while  another 
commenter  thought  the  proposal  was 
too  rigid  because  it  would  disqualify 
employees  who  were  paid  more  than 
$100,000  and  did  not  have  significant 
decision-making  authority.  ^^  Some 
commenters  requested  clarification  of 
this  proposal.  For  example,  one  of  these 
commenters  asked  whedier 
"compensation"  had  a  similar  meaning 
=  to  that  given  by  the  Commission  in  Rule 
lOA-3,19'  and  whether  any  of  the 
following  could  be  excluded:  gains  from 
investments  in  securities  juid 
dividends,  1^2  restricted  stock  received 
by  directors  as  part  of  their 
compensation  for  service  as  directors,'^^ 
payments  from  banking  transactions  in 
the  ordinary  course  of  business,'^  and 
deferred  compensation. '^^  One 
commenter  expressed  its  preference  for 
the  NYSE  Direct  Compensation 
Provision  over  the  Nasdaq  Payments 
Provision  because  the  Nasdaq  Payments 
Provision  excluded  individuals  who 
received  "payments,"  which  the 
commenter  believed  was  too  broad. '^^ 
One  commenter  argued  that  either  the 
$100,000  threshold  of  the  NYSE  Direct 
Compensation  Provision  should  be 
increased  for  larger  companies,  or  the 
board  should  have  the  discretion  to 
establish  the  appropriate  threshold.i^^ 
With  respect  to  the  Nasdaq  Payments 
Provision,  one  commenter  argued  that 
an  indication  of  non-independence 
based  on  the  threshold  amounts  of 
payments  received  should  be  a 
rebuttable  presumption  as  in  the  NYSE 
Direct  Compensation  Provision,  rather 
than  a  bright  line  test.'ss  Commenters 
advocated  that  the  following  should  be 
excluded  from  these  amoimts:  indirect 
pajrments,  such  as  payments  to  related 
organizations,i99  payments  from 
banking  or  brokerage  transactions  in  the 
ordinary  course  of  business,2oo  other 
items  excluded  fi-om  disclosure  per 
Commission  rules  such  as  Item  404  of 
Form  S-K,2°i  and  compensation  for 


>»9  See  America's  Commtinity  Bankers  NYSE 
Letter. 

'90  See  GM  NYSE  Letter. 

'«'  See  America's  Community  Bankers  NYSE 
Letter. 

'92  See  Aetna  NYSE  Letter. 

'93  See  Exxon  NYSE  Utter. 

'9*  See  America's  Community  Bankers  NYSE 
Letter. 

'95  See  New  York  State  Bar  NYSE  Letter. 
.     '96  See  American  Bankers  Association  NYSE 
Letter. 

'9"  See  Wells  Fargo  NYSE  Letter. 

'98  See  Committee  on  Securities  Regulation 
Nasdaq  Letter. 

'99  See  ABC  Nasdaq  Letter. 

^°°  See  America's  Community  Bankers  Nasdaq  . 
Letter,  American  Bankers  Association  Nasdaq 
Letter,  Whitney  Nasdaq  Letter,  and  People's  Bank 
Nasdaq  Letter. 

201  See  Whibiey  Nasdaq  Letter. 


service  on  board  committees.^oz  in 
contrast,  one  commenter  stated  that 
director's  fees  should  be  the  only 
compensation  an  independent  director 
could  receive  fi-om  the  company.^oa  jn 
addition,  one  conunenter  stated  its 
belief  that  the  three-year  look  back 
should  not  apply  to  the  Nasdaq 
Payments  Provision  because  the  board 
would  already  be  required  to  consider 
previous  employment  in  making  an 
affirmative  determination  of  director 
independence.  204  One  commenter 
expressed  its  strong  support  for  the 
exception  in  the  NYSE  Direct 
Compensation  Provision  for 
compensation  received  by  a  director  for 
former  service  as  an  interim  Chairman 
or  CEO,  and  recommended  that  Nasdaq 
include  this  exception  in  its 
proposal.205 
Business  Relationship  Provisions 
One  commenter  supported  the  NYSE 
Business  Relationship  Provision  and 
represented  that  members  of  its 
corporate  governance  task  force  (which 
consists  of  representatives  from  both 
large  and  small,  public  and  non-public 
banking  organizations]  were  confident 
that  the  majority  of  directors  sitting  on 
the  boards  of  banking  organizations 
impacted  by  these  listing  standards 
would  be  able  to  satisfy  this 
requirement. 206  Other  commenters 
argued  that  the  NYSE  Business 
Relationship  Provision  would  be 
difficult  to  implement  and  would  not,  in 
many  cases,  be  the  most  acctuate 
measure  of  the  materiality  of  a  business 
relationship. 207  Likewise,  commenters 
argued  that  NYSE's  threshold  of  2%  was 
too  low,208  the  proposal  was  not 
appropriate  for  smaller  companies, 209 
the  proposal  was  ambiguous,2io  and  th^t 
the  existence  of  a  commercial 
relationship  should  give  rise  only  to  a 
rebuttable  presumption  of  lack  of 
independence.211  Commenters  were 
also  concerned  about  the  application  of 
the  proposal  to  family  members.212  in 
addition,  commenters  argued  that  the 


202  See  People's  Bank  Nasdaq  Letter. 

203  See  TI-USA  Nasdaq  Letter. 

20*  See  America's  Community  Bankers  Nasdaq 
Letter. 

205  See  Arrow  Electronics  Letter. 

^"»  See  American  Bankers  Association  NYSE 
Letter. 

20'  See  Mirant  NYSE  Letter,  Winston  and  Strawn 
NYSFE  Utter,  CNF  NYSE  Utter,  America's 
Community  Bankers  NYSE  Utter,  and  New  York 
SUte  Bar  NYSE  Letter. 

2o«  See  Anadarko  NYSE  Utter.  ^ 

209  See  Agilent  NYSE  Utter. 

2'o  See  Perkins  Coie  NYSE  Letter  and  Winston  & 
Strawn  NYSE  Utter. 

2"  See  Anadarko  NYSE  Utter,  Aettia  NYSE 
Utter,  and  Ameren  NYSE  Utter. 

2'2  See  Aetna  NYSE  Letter,  Visteon  NYSE  Utter, 
and  Mirant  NYSE  Utter. 


proposal  should  not  apply  to  the 
following:  Executive  officers  or 
employees  of  a  company  making  the 
payments  who  seek  to  be  independent 
directors  of  the  company  that  is  on  the 
receiving  end  of  the  payments,2i3 
certain  loans,2i4  non-executive 
employees,2i5  disqualification  due  to 
consolidation  accounting  principles,2i* 
and  gross  revenues  received  in  certain 
competitively  bid  and  public  utility 
transactions.21'^ 

With  respect  to  the  Nasdaq  Business 
Relationship  Provision,  one  commenter 
recommended  defining  "controlling 
shareholder."2i« 

Interlocking  Directorate  Provisions 

Two  commenters  supported  the  NYSE 
and  Nasdaq  Interlocking  Directorate 
Provisions.219  One  commenter  does  not 
believe  that  the  look-back  provisions  of 
the  NYSE  and  Nasdaq  Interlocking 
Directorate  Provisions  should  apply 
because  independence  would  seem  to 
be  compromised  only  if  the  listed 
company's  executives  had  the  current 
ability  to  participate  in  determining  the 
director's  compensation  as  an  executive 
officer  of  the  other  entity. 220  The 
commenter  suggests  that  if  the  NYSE 
and  Nasdaq  look-back  provisions  are 
applied,  then  the  service  of  the  listed 
company's  executive,  and  the 
employment  of  the  listed  company's 
director,  at  the  other  company  should  be 
reqiured  to  have  occurred  at  die  same 
time  during  that  five-year  period.221 

Relationships  of  a  Director  with  the 
Company's  Auditors 

With  respect  to  the  NYSE's  proposal 
concerning  relationships  with  an 
auditor,  one  commenter  did  not  believe 
that  the  NYSE  had  sufficiendy 
explained  why  a  director's  affiliation 
with  a  company's  auditor  would 
compromise  the  director's 
independence.222  In  addition,  several 
commenters  argued  that  applying  the 
proposals -to  family  members  would  be 
too  burdensome,  given  the  small 
number  of  accounting  firms  that  provide 
audit  services  to  large  publicly  traded 
companies,  and  would  be  difficult  to 
monitor.  These  commenters  suggested 


2'3  See  CNF  NYSE  Utter. 
2"«  See  Aetna  NYSE  Letter. 

2'5/d. 

2'«  See  Dow,  Uhnes  NYSE  Utter. 

2 ' '  See  Ameren  NYSE  Utter. 

2"  See  America's  Community  Bankers  Nasdaq 
Utter. 

2 '9  See  Council  on  Foundations  Nasdaq  Utter 
and  American  Bankers  Association  NYSE  Utter. 

220  See  America's  Community  Bankers  Nasdaq 
Utter  and  America's  Community  Bankers  NYSE 
Utter. 

22'  Id. 

222  See  Computer  Sciences  NYSE  Letter. 
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limiting  the  scope  of  the  proposal.223 
Furthermore,  commenters  requested 
clarification  of  the  terms  "external 
auditors, "22*  "internal  auditors,"^^^ 
"affiliated  with."226  and 
"executives."227  One  commenter 
supported  this  proposal. 22" 

With  respect  to  the  Nasdaq  proposal 
on  the  same  topic,  one  commenter 
suggested  limiting  the  scope  of  the 
proposal  by  excluding  from  its 
prohibition  partners  or  employees  that 
provide  only  a  minimal  amoimt  of  work 
on  the  company's  audit  or  who  are 
brought  in  to  assist  on  technical  or 
industry-specific  issues.^zs 

Definition  of  Family  Member 

In  general,  many  commenters 
criticized  the  proposed  NYSE  and 
Nasdaq  definitions  of  family  members 
for  being  too  broad  and  impractical  to 
apply.230  One  commenter  expressed  its 
preference  for  NYSE's  proposed 
definition,23'  and  another  commenter 
stated  that  NYSE's  proposed  definition 
is  reasonable.232 

Look-Back  Periods  and  Their  Phase-In 

With  respect  to  the  look-back  periods 
proposed  by  the  NYSE  and  Nasdaq  to 
disquedify  former  employees,  auditor 
personnel,  interlocking  directors  and 
their  families,  as  applicable,  for  a 
specified  time,  two  commenters  argued 
that  no  look-back  periods  were 
necessary. 233  One  of  these  conunenters 
recommended  that  Nasdaq  clarify  that 
the  look-back  would  apply  to  any  time 
within  the  three-year  period,  not  the 


"^  See  Aelna  NYSE  Letter,  Exxon  NYSE  Letter. 
Wells  Fargo  NYSE  Letter,  Morrison  Cohen  NYSE 
Letter,  and  New  York  State  Bar  NYSE  Letter. 
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Sciences  NYSE  Letter. 

^"  See  America's  Community  Bankers  NYSE 
Letter. 
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Letter. 

^"  See  America's  Community  Bankers  Nasdaq 
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*"  See  Intel  Nasdaq  Letter,  Peoples  Bank  Nasdaq 
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Letter,  Independent  Community  Bankers  Nasdaq 
Letter,  Kreider  Nasdaq  Letter.  Mirant  NYSE  Letter, 
American  Society  of  Corporate  Secretaries  NYSE 
Letter,  America's  Community  Bankers  NYSE  Letter, 
Winston  ft  Strawn  NYSE  Letter,  Computer  Sciences 
rflfSE  Lettw.  Aetna  NYSE  Letter,  Exxon  NYSE 
Letter,  Wells  Fargo  NYSE  Letter,  New  York  State 
Bar  NYSE  Letter,  and  Rockwell  NYSE  Letter. 

*"  See  American  Bankers  Association  Nasdaq 
Letter. 

*"  See  America's  Community  Bankers  NYSE 
Letter. 

"*  See  America's  Community  Bankers  Nasdaq 
Lette;  and  Independent  Community  Bankers 
Nasdaq  Letter. 


entire  t  iree-year  period.234  Two 
comme  iters  235  approved  of  NYSE's 
proposi  1  to  phase-in  the  look-back 
periodslbut,  along  with  other 
commeliters,236  argued  that  a  five-year 
look-back  period  would  be  too  long. 
Some  commenters  argued  that  Nasdaq's 
look-back  provisions  should  be  phased- 
in  as  inkhe  NYSE's  proposal. 237 

Affiliatis 

With  respect  to  how  NYSE  proposes 
to  define  independent  directors,  two 
commesters  asked,  absent  other 
disqualmring  factors,  if  a  director  that 
sits  on  tne  board  of  a  company's  affiliate 
could  b^  an  independent  director  with 
respect  to  that  company.  2  38 

Applicaion  to  Investment  Companies 

With  respect  to  how  Nasdaq  proposes 
to  define  independent  director,  one 
commenter  stated  that  whether  a 
directorjof  an  investment  company  is 
indepen  dent  should  be  determined 
exclusi>  ely  under  the  provisions  of 
section  !{a)(l 9)  of  the  Investment 
Compai  y  Act.239 

Banks  a  id  Banking  Transactions 

Sever  il  commenters  stated  iheir 
concern  about  the  impact  of  both  the 
NYSE  ai  id  Nasdaq  proposals  on  small 
commui  ity  banks  and  the 
disquali  ication  of  otherwise 
indepen  dent  directors  due  to  ordinary 
course  0  f  business  banking 
transact  ons.2'*o  These  commenters 
recomm  mded  that  Nasdaq  and  NYSE 
amend  t  leir  proposals  accordingly. 
Howeve  r,  one  of  these  commenters 
express*  d  its  support  for  the  NYSE 
proposa  and  represented  that  members 
of  its  coi  porate  governance  task  force 
(which  « onsists  of  representatives  from 
both  lar]  ;e  and  small, public  and  non- 
public banking  organizations)  were 
confident  that  the  majority  of  directors 
sitting  o  1  the  boards  of  banking 
organiza  tions  impacted  by  these  listing 


"■*  See  /  merica's  Community  Bankers  Nasdaq 
Letter. 
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"«  See  I>|ational  Venture  NYSE  Utter  and 
Independent  Community  Bankers  NSYE  Letter. 
"'  See  j^erican  Bankers  Association  Nasdaq 
Letter,  Cuitmittee  on  Securities  Regulation  Nasdaq 
Letter,  Whitney  Nasdaq  Letter,  and  Independent 
Y  Bankers  Nasdaq  Letter, 
leary  NYSE  Letter  and  LeBoeuf  NYSE 


■vestment  Company  Institute  Nasdaq 


Communitj 

"'Seel 
Letter. 

2395^^1 

Letter. 

^*°  See  Independent  Community  Bankers  NYSE 
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America's  Community  Bankers  Nasdaq  Letter,  and 
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Standards  would  be  able  to  satisfy  the 
proposed  requirements,24i 

Charities 

One  commenter  argued  that  both 
companies  and  the  charities  they 
support  would  benefit  from  a  bright  line 
uniform  rule  that  would  apply  to  all 
charitable  contributions  without  regard 
to  the  market  on  which  a  company  is 
traded.  The  commenter  stated  its  belief 
that  Nasdaq's  Business  Relationship 
Provision  would  be  a  reasonable 
standard  for  assessing  the  effect  of 
charitable  contributions  on  a  director's 
independence,  and  expressed  its 
concern  that  NYSE-listed  companies 
would  be  more  likely  to  discontinue 
giving  to  charities  than  to  expend  the 
time  and  effort  necessary  to  craft  the 
categoricat  standards  that  would  be 
needed  under  the  NYSE  proposal.242 

Other  Comments  on  Independence 
Proposals 

Some  commenters  recommended 
strengthening  the  independence 
standards.  For  example,  two 
commenters  recommended  that  a  former 
CEO  should  never  be  eligible  to  serve  as 
an  independent  director.  2"  3  One  of  these 
commenters  argued  that  the  board 
should  be  reqluired  to  take  into  account 
a  director's  relationship  with  senior 
management  and  other  directors  in 
making  a  determination  of 
independence. 24'*  Another  commenter 
recommended  barring  investment 
institutions  bxtm.  having  board  seats  in 
companies  they  have  investments  in.2*5 
Three  commenters  recommended 
adding  considerations  such  as  ethnic 
and  gender  diversity  of  the  board  to  the 
discussion  of  independence.24s 

With  respect  to  me  Nasdaq  proposal, 
one  commenter  suggested  defining 
"executive  officer" — ^which  appear  in 
the  Nasdaq  Payments  Provision,  the 
Nasdaq  Family  of  Executive  Officer 
Provision,  and  the  Nasdaq  Business 
Relationship  Provision — as  defined  in 
Rule  16a-l(f)  of  the  Exchange  Act,  to 
prevent  these  proposals  from 
disqualifying  employees  who  have  no 
policy-making  role  at  the  corporate 
level.247  The  same  commenter  also 
recommended  clarifying  the  maning  of 
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"subsidiary,"  which  appears  in  the 
Nasdaq  Employee  Provision,  the  Nasdaq 
Payments  Provision,  and  the  Nasdaq 
Family  of  Executive  Officer  Provision. 

One  commenter  expressed  its  strong 
support  for  the  position  taken  by  both 
the  NYSE  and  Nasdaq  not  to  disqualify 
independent  directors  for  ownership  of 
even  a  significant  amount  of  stock,  ^'♦s 

Two  commenters  recommended  that 
NYSE  and  Nasdaq  apply  a  more  lenient 
independence  standard  to  smaller 
companies.249 

With  respect  to  the  NYSE  proposal, 
one  commenter  recommended  that 
NYSE  adopt  the  provision  permitted  by 
Rule  lOA-3  that  would  allow  a  listed 
issuer  to  have  one  audit  committee 
member  that  ceases  to  be  independent 
for  reasons  outside  the  member's 
reasonable  control  for  a  limited  amount 
of  time,  and  to  extend  such  provision  to 
all  independent  directors  and  the  other 
non-Rule  lOA-3  independence 
requirements.250  Another  commenter 
reconunended  adding  a  provision 
relating  to  appropriate  procedures  for  a 
company  to  cure  any  defects  in  its 
compliance  with  the  proposed  new 
independence  standards.^si 

B.  Separate  Meetings  for  Independent 
Directors 

Several  commenters  were  in  favor  of 
the  NYSE  proposal  to  require  separate 
executive  sessions  for  non-management 
directors.  252  One  commenter  stated  that 
it  regarded  this  requirement  as  among 
the  most  important  in  improving  the 
independence  of  the  board.253  Another 
commenter  criticized  the  proposal 
because  it  believes  that  it  could  lead  to 
decisions  being  made  without  criticed 
information  available  to  management, 
and  could  raise  liability  issues  for  the 
non-management  directors  luider  state 
law  if  their  decisions  are  determined  to 
be  harmful  to  the  company  or  not  in  its 
best  interest.254  The  commenter 
suggested  that  the  NYSE  encourage 
these  meetings,  but  not  make  them 
mandatory,  so  that  each  company  could 
determine  if  the  sessions  would  be 
productive.  A  third  commenter  stated 
its  belief  that  requiring  executive 


^■•*  See  National  Venture  Nasdaq  Letter  and 
National  Venture  NYSE  Letter. 

^"s  See  Independent  Community  Bankers  NYSE 
Letter,  Independent  Community  Bankers  Nasdaq 
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NYSE  Letter. 

"3  See  TIAA-CREF  NYSE  Utter. 

^^'  See  America's  Community  Bankers  NYSE 
Utter. 


sessions  would  have  a  divisive  effect 
within  boards  of  listed  companies  and 
woiUd  deprive  directors  of  guidance  by 
management.255  Another  conmienter 
argued  that  independent  directors,  not 
non-management  directors,  should  be 
required  to  attend  executive  sessions, 
and  that  an  independent  director  should 
be  required  to  preside  over  the 
executive  sessions. ^se 

With  respect  to  the  Nasdaq  proposal 
to  require  separate  sessions  for 
independent  directors,  one  commenter 
stated  its  view  that  such  a  requirement 
could  be  biu-densome,  and 
recommended  requiring  regular 
meetings  of  non-management 
directors. 257  Another  commenter 
recommended  that  Nasdaq  clarify  what 
would  be  expected  to  occur  at  these 
meetings-^ss 

C.  Communications  with  Independent 
Directors 

Commenters  recommended  that  NYSE 
clarify  its  proposal  that  interested 
parties  should  have  the  ability  to  freely 
communicate  with  a  company's  non- 
management  directors  with  respect  to 
the  identity  of  "interested  parties;"  259 
how  they  should  communicate  with 
independent  directors;  260  what  topics 
would  be  appropriate  to  direct  to 
independent  directors,  instead  of  the 
entire  board;  ^ei  and  whether 
management  could  be  involved  in 
screening  communications  and  in 
reviewing  and  responding  to 
concerns.  262  Another  commenter 
recommended  limiting  the  proposal  to 
employees. 263  with  respect  to  the 
Nasdaq  proposal,  one  commenter 
advocated  that  companies  ensure  that 
employees  know  that  they  would  not  be 
retaliated  against  for  reports  made  in 
good  faith. 264 

D.  Compensation  of  Officers 

Many  commenters  disapproved  of  the 
NYSE  Compensation  Committee 
Provision  because  the  compensation 
committee  would  be  given  the  sole 


255  See  Independent  Community  Bankers  NYSE 
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-56  See  Eisenberg  NYSE  Utter. 
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authority  to  determine  CEO 
compensation. 265  Commenters  argued 
that  the  full  board  should  have  a  role  in, 
making  CEO  compensation  decisions,2»6 
or  that  all  independent  directors  shoiild 
have  a  role  in  making  CEO 
compensation  decisions,  perhaps  even 
by  deciding  how  CEO  compensation 
decisions  would  be  made.^e?  One 
commenter  stated  that  the  board  should 
be  permitted  to  allocate  this 
responsibility  to  other  committees  or 
other  groups  of  directors,  as  long  as  all 
members  are  independent,  and  that  the 
compensation  committee  should  be 
permitted  to  make  a  recommendation  to 
be  approved  by  all  of  the  independent 
directors. 268  Another  commenter 
recommended  that  the  NYSE  make  clear 
that  the  compensation  conunittee  could 
be  given  the  discretion  to  make  other 
decisions. 269  Other  commenters 
supported  the  proposal. 2^0  Qne 
commenter  provided  recommendations 
for  how  the  compensation  committee 
should  evaluate  CEO  performance.271 

With  respect  to  the  Nasdaq 
Compensation  of  Executives  Provision, 
one  commenter  argued  that  it  would  not 
be  necessary  or  appropriate  to  apply  this 
proposal  to  investment  companies.272 
With  respect  to  both  the  NYSE 
Compensation  Committee  Provision  and 
the  Nasdaq  Compensation  of  Executives 
Provision,  two  commenters  asked  how 
other  compensation  would  be 
determined.273 

E.  Nomination  of  Directors 

Several  commenters  supported  the 
NYSE  Nominating/Corporate 
Governance  Committee  Provision,274 
and  one  commenter  supported  the 
exception  that  provides  that  nominating 
committee  approval  is  not  required 
where  the  right  to  nominate  a  director 


26*  See  Business  Roundtable  NYSE  Utter, 
American  Society  of  Corporate  Secretaries  NYSE 
Utter,  International  Paper  NYSE  Utter,  Ursch 
NYSE  Utter,  Computer  Sciences  NYSE  Utter,  ' 
Peoples  Energy  NYSE  Utter,  and  Pfizer  NYSE 
Utter. 

266  See  Computer  Sciences  NYSE  Utter,  Pfizer 
NYSE  Utter,  and  International  Paper  NVSE  Utter. 

267  See  Business  Roundtable  NYSE  Letter.  Ursch 
NYSE  Utter,  and  Peoples  Enei^y  NYSE  Utter. 

26«  See  Business  Roundtable  NYSE  Utter. 

269  See  Wells  Fargo  NYSE  Utter. 

2'"  See  TL\A-CREF  NYSE  Letter,  Walden  NYSE 
Letter,  Social  faveslment  NYSE  Utter,  and  Ethical 
Funds  NYSE  Utter. 

2"  See  M\'C  Associates  NYSE  E-mail. 

2  "2  See  Investment  Company  Institute  Nasdaq 
Letter. 

2' '  See  KPMG  NYSE  Utter  and  America's 
Community  Bankers  Nasdaq  Utter. 

2'''  See  TLVA-CREF  NYSE  Utter,  Walden  NYSE 
Utter,  Social  Investment  NYSE  Letter.  Ethical 
Funds  NYSE  Utter,  and  Ursuline  Sisters  NYSE 
Letter. 


64170 


Federal  Register /Vol. 


68, 


legally  belongs  to  a  third  party.^^s 
However,  one  conimenter  argued  that 
the  NYSE  should  permit  director 
nomination  responsibilities  to  be 
allocated  to  other  committeies  or  other 
groups  of  directors  so  long  as  all 
members  are  independent.^^e 

With  respect  to  the  role  of  board 
committees  generally,  one  commenter 
recommended  that  the  proposed  listing 
standards  explicitly  recognize  the 
oversight  role  and  the  responsibilities  of 
the  board  of  directors  as  a  whole.^"' 

While  one  commenter  supported  the 

Nasdaq  Director  Nomination 

Provision,^'"  another  commenter 

believed  that  the  full  board  should  be 

involved  in  the  director  nomination 

process,  because  otherwise  all  the 

independent  directors  may  be  £riends 

and  may  not  be  independent  in  thought 

from  one  another.  ^'^  One  commenter 

recommended  clarifying  that  the 

proposal's  exception  for  cases  where  the 

right  to  nominate  a  director  legally 

,  belongs  to  a  third  party  includes 

arrangements  other  than  contractual 

arrangements.2"o  Another  commenter 

recommended  changing  the  20% 

shareholder  exception  that  had  been 

included  in  Nasdaq's  original  proposal 

by  deleting  the  phrase,  "and  is  not 

independent  as  defined  in  Rule  4200 

because  that  director  is  also  an 

officer."  281  In  addition,  another 

commenter  argued  that  the  proposal 

should  not  apply  to  investment 

companies  whose  independent  directors 

are  nominated  by  independent 
directors.282 

F.  Controlled  Company  Exemption 

While  one  commenter  supported  both 
the  NYSE  and  Nasdaq  proposals  to 
exempt  controlled  companies  from 
some  of  the  independent  director 
requfrements,283  two  commenters  did 
-not  support  the  NYSE  proposal.284  One 
of  these  commenters  argued  that  it 
would  disenfranchise  minority 
shareholders,28s  and  the  other 
commenter  argued  that  the  exemption 
should  apply  only  where  the  measiu'e  of 
"control"  is  both  voting  and  economic 
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control,  because  corporations  with  two- 
tier  clas  ses  of  voting  stock,  where  the 
mingrit  f  economic  interests  exercise 
voting  (Control  because  of  supermajority 
voting  rights,  are  particularly  subject  to 
the  potential  for  abuse.^se  With  respect 
to  the  Masdaq  proposal,  one  commenter 
recommended  adding  language  to  make 
clear  that  controlled  companies 
choosii^  not  to  rely  on  the  exemption 
need  ndt  include  any  special  disclosures 
about  tlieir  controlled  status.^s^ 

G.  Audit  Committee  Charter 

In  general,  several  commenters 
supported  increasing  the  authority  and 
responsibility  of  the  audit  committee.^sa 
Howev*-,  one  commenter  argued  that 
final  authority  over  audit  committee 
issues  should  rest  with  all  the 
independent  directors.^s^  With  respect 
to  the  INIYSE  Audit  Committee  Charter 
Provision,  several  commenters  were 
concernBd  with  the  extent  of  the  audit 
conunittee's  proposed  new 
responsibilities.290  For  example,  one  of 
these  ccnnmenters  argued  that  the  audit 
committee  should  be  permitted  to 
delegate  non-financial  risk  management 
activitie  s  to  other  committees  so  long  as 
such  coi  nmittee  reports  to  the  audit 
commit  ee.^^i  Another  commenter 
argued  mat  the  audit  committee  should 
not  be  responsible  for  legal  and 
regulatqry  compliance,  and  that 
investin  i  a  single  committee  with  an 
overloat  of  functions  may  dilute 
resource  s  of  the  committee  that  should 
be  avail  ible  to  its  accounting  and 
financial!  oversight  role.^sz  ^  third 
commeilter  argued  that  there  were  too 
many  items  for  the  audit  conunittee  to 
discuss  and  that  the  audit  committee 
needs  tile  flexibility  to  set  its  agenda  to 
focus  oil  the  company's  most  significant 
financial  reporting  and  corporate 
govemaKce  issues.^a^  One  of  the 
commenters  also  argued  that  financial 
statements  are  the  representations  and 
responsibility  of  management,  not  the 
audit  caiiimittee.23'» 

Furth  jr,  one  commenter  requested 
clarifica  tion  of  whether  advance 
discuss!  Dn  of  quarterly  financial 
stateme:  its  would  be  required  and,  if  so. 
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argued  that  the  audit  committee  should 
be  permitted  to  decide  whether  this 
requirement  should  apply  to  the 
earnings  release  or  the  quarterly 
financial  statements.29"»  Another 
commenter  recommended  excluding 
investment  companies  from  the 
proposed  requirement  that  audit 
committee  members  discuss  earnings 
press  releases  as  well  as  financial 
information  and  earnings  guidance 
provided  to  analysts  and  rating 
agencies.  296 

With  respect  to  the  Nasdaq  Audit 
Committee  Charter  Provision,  the  same 
commenter  supported  the  proposed 
requirements  regarding  complaints, 
particularly  their  flexibility;  and  favored 
the  proposal  to  grant  the  audit 
committee  the  authority  to  engage  and 
fund  outside  advisors.^^^  However,  the 
commenter  also  argued  that  the  Nasdaq 
proposed  should  be  revised  to  make 
clear  that  each  Nasdaq-listed  company 
would  be  required  to  provide 
appropriate  funding  to  the  audit 
committee.  298  Another  commenter 
argued  that  the  Nasdaq  proposal  should 
be  revised  to  require  audit  committee 
charters  to  state  that  one  of  the  audit 
committee's  purposes  must  be  to  assist 
the  board  in  oversight  of  the  company's 
compliance  with  laws  and  regulations, 
which  would  be  consistent  with  the 
NYSE  Audit  Committee  Charter 
Provision.299 

Several  commenters,  writing  before 
the  NYSE  and  Nasdaq  filed  amendments 
to  the  proposals,  pointed  out  that  the 
NYSE  and  Nasdaq  Audit  Committee 
Charter  Provisions  should  be  revised  so 
that  the  responsibilities  required  of  the 
audit  committee  would  comply  with  the 
requirements  of  Rule  10A-3.3«' 

H.  Audit  Committee  Independence 

With  respect  to  the  NYSE  proposal  on 
audit  committee  independence,  two 
commenters  supported  the  proposal  to 
require  an  independent  audit 
committee.  30'  However,  several 
commenters  were  concerned  about  the 
interplay  between  the  proposal  and  the 
requirements  of  Rule  lOA-3.  For 
example,  one  commenter  argued  that     • 
the  proposal  should  incorporate  the 
various  exceptions  and  accommodations 


=»5  See  Wells  Faigo  NYSE  Letter. 

29«  See  Investment  Company  Institute  NYSE 
Letter. 

297  See  Investment  Company  Institute  Nasdaq 
Letter. 

29«W. 

299  See  TI-USA  Nasdaq  Letter. 

300  See  Committee  on  Securities  Regulation  NYSE 
Letter.  New  YoA  State  Bar  NYSE  Letter.  Financial 
Services  Agency  NYSE  Letter,  and  Investment 
Company  Institute  Nasdaq  Letter. 

3o»  See  Social  Investment  NYSE  Letter  and  Ethical 
Funds  NYSE  Letter. 


Federal  Register/Vol.  68.  No.  218 /Wednesday,  November  12.  2003/Notices  64171 


codified  in  Rule  10A-3.3"2  Another 
commenter  recommended  clarifying 
whether  the  Commission's  Rule  lOA-3 
definition  of  impermissible 
compensation  should  be  applied.^''^  a 
third  commenter  asked:  (1)  Which 
definition  of  "immediate  family 
member"  should  be  used;  (2)  whether 
NYSE  intends  to  apply  a  five-year  look- 
back; (3)  whether  NYSE  intends  to 
consider  payments  made  in  any  period 
prior  to  board  service;  and  (4)  whether 
NYSE  intends  to  consider  whether 
payments  are  made  to  a  family  member 
or  to  a  firm  providing  advisory  or 
professional  services  to  the  listed 
company  with  which  a  director  is  or 
was  associated  in  the  capacities  referred 
to  in  Rule  10A-3(e)(8).3O4 

Another  commenter  requested  that 
NYSE  determine  that  banking 
transactions  in  the  ordinary  course  of 
business  between  banks  and  their 
directors  and  their  affiliated  companies 
would  not  constitute  a  material 
relationship  that  would  impair  an  audit 
committee  member's  independence. ^os 

With  respect  to  the  Nasdaq  proposal 
on  audit  committee  independence,  one 
commenter  disapproved  of  the 
application  of  a  three-year  look  back, 
and  was  concerned  that  this  provision 
would  deprive  a  company  of  a  high- 
quality  audit  committee  member  who 
has  an  appreciation  for  the  operational 
aspect  of  the  business.3°6  The 
commenter  argued  that  no  look-back 
was  necessary  because  directors  have  a 
legal  duty  to  act  independently  of 
previous  allegiances.  Although  the 
commenter  opposed  any  look-back,  it 
conunented  that  shortening  the  look- 
back to  one  year  would  significantly 
mitigate  the  adverse  effect. 

Two  conmienters  approved  of  the 
provisions  in  Nasdaq's  original  proposal 
to  include  a  bright  line  test  that  would 
bar  directors  who  own  or  control  20% 
or  more  of  a  company's  stock,  ^f""  One 
commenter  requested  further 
clarification  of  this  provision,  ^"o 
Another  commenter  argued  that 
directors  who  own  more  than  20%  of  a 
company's  stock  are  the  directors  who 
are  most  independent  of  management 
because  they  have  a  stake  in  the  firm 
apart  from  the  compensation  they 
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receive  as  directors,  and  often  there  is 
no  indicia  whatsoever  of  control.  3o«  The 
same  commenter  argued  that  the 
proposed  standard  coidd  be  highly 
disruptive,  expensive  and 
counterproductive.  3' ° 

Other  commenters  requested 
clarification  of  who  Nasdaq  woidd 
consider  to  be  an  affiliate.^"  For 
example,  one  of  these  commenters 
requested  more  guidance  as  to  what 
factors  ought  to  be  considered  in 
determining  whether  an  individual  is  an 
affiliate.312  Another  commenter  asked 
whether  a  director  could  serve  on  both 
the  board  of  a  holding  company  and  the 
board  of  a  subsidiary  of  the  holding 
company.3'3  Two  other  commenters 
expressed  concern  about  the  effect  of 
banking  relationships.^^* 

Although  one  commenter  supported 
Nasdaq's  proposal  to  allow  certain 
leniencies  in  exceptional  and  limited 
circumstances,  it  argiied  that  a  company 
should  not  be  required  to  disclose  its 
use  of  these  exceptions  in  a  proxy 
because  that  would  discourage  use  of 
the  exceptions.  The  commenter  stated 
that,  instead,  a  company  should  be 
required  to  disclose  its  use  of  these 
exceptions  in  a  report  to  Nasdaq.^'s 
Another  commenter  stated  that  it  would 
be  helpful  for  Nasdaq  to  clarify  the 
relationship  between  the  Nasdaq 
proposal  and  the  requirements  of  Rule 
lOA-3,  such  as  whether  the  same 
definition  of  family  member  and 

application  of  a  look-back  applies  to 
both.316 

One  commenter  requested 
clarification  of  the  relationship  between 
ciurent  Nasdaq  rules  addressing  audit 
committees  and  the  Nasdaq  Audit 
Committee  Provision.  ^"^ 

/.  Financial  Background  of  Audit 
Committee  Members 

With  respect  to  the  NYSE  and  Nasdaq 
proposals  on  the  requisite  background 
of  audit  conunittee  members,  two 
commenters  recommended  harmonizing 
the  two  proposals.3'8  One  of  these 
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commenters  recommended  modifying 

the  NYSE  proposal  to  require  audit 

committee  members  to  be  financially 

literate  at  the  time  they  join  the  audit 

committee.3'^  The  other  commenter 

recomjnended  modifying  the  Nasdaq 

proposal  to  provide  that  an  individual 

who  satisfies  the  Conunission's 

definition  of  an  audit  committee 

financial  expert  would  be  qualified  to  be 

an  audit  committee  member.  3^° 

With  respect  to  the  NYSE  and  Nasdaq 

proposals  to  require  at  least  one  member 

of  the  audit  committee  to  have 

accoimting  or  related  financial 

management  expertise,  one  commenter 

requested  confirmatioii  that  past  and 

current  employment  as  a  venture 

capitalist  would  allow  a  director  to  meet 

this  requirement  on  a  per  se  basis.^^i 

The  commenter  also  recommended  that 

the  NYSE  make  clear  that  "accounting 

or  related  financial  management 

experience"  does  not  require  any 

particular  background,  certification  or 
education.3^2 

/.  NYSE  Audit  Committee  Member 
Simultaneous  Service  Provision 

With  respect  to  the  NYSE  proposal 
limiting  the  permissibility  of 
simultaneous  service  on  more  than  three 
audit  committees,  one  commenter 
recommended  moving  this  proposal  to  a 
different  section  of  the  NYSE  proposal 
because  it  does  not  relate  to 
independence.323  Another  commenter 
questioned  whether  the  proposed 
requirement  would  be  mandatory 
because  it  appears  in  the  commentary, 
and  argued  that  because  it  is  difficult  to 
generalize  about  which  directors  are 
likely  to  have  adequate  time  to  carry  out 
the  duties  of  the  committee,  it  should 
apply  only  to  directors  who  are 
currently  functioning  in  active  senior 
executive  roles  of  listed  companies.^z* 
A  third  commenter  strongly 
recommended  that  in  application  of  the 
proposed  requirement  to  investment 
companies,  a  "hmd  complex"  should  be 
treated  as  one  company  because:  (1)  It 
is  common  practice  in  the  investment 
company  industry  for  the  same  directors 
to  serve  on  the  audit  committee  of  one 
or  more  funds  in  a  complex;  (2)  an 
investment  company's  financial 
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statements  are  less  complicated  arid 
therefore  audit  committee  oversight 
requires  less  time;  and  (3)  all  funds  in 
a  fund  complex  typically  rely  on  the 
same  accounting  system  and  are  subject 
to  the  same  internal  controls  and 
policies."* 

K.  Internal  Audit  Function 

With  respect  to  the  NYSE  proposal  to 
require  an  internal  audit  function  at  all . 
listed  companies,  one  conunenter 
recommended  evaluating  whether  this 
requirement  would  be  identical  to  the 
requirements  of  Rule  lOA-3.  ^^e  if  the 
rules  were  not  identical,  the  conunenter 
recommended  delaying  the  imposition 
of  additional  requirements  until  those 
required  by  federal  law  have  been 
adopted  and  implemented,  and  their 
efBcacy  evaluated  after  a  reasonable 
amount  of  time.^^?  iv/o  commenters 
argued  that  investment  companies 
should  be  excluded  from  the  internal 
audit  requirement. 328  A  third 
conunenter  strongly  recommended  that 
Nasdaq  implemfint  the  same 
requirement. '2^ 

L.  NYSE  Corporate  Governance 
Guidelines 

With  respect  to  the  NYSE  proposal 
relating  to  corporate  governance 
guidelines,  one  commenter  strongly 
supported  the  proposal,  particularly  the 
concept  of  requiring  director  orientation 
for  new  directors  and  continuing 
education  for  all  directors.^ao  Two  other 
commenters  also  supported  requiring 
director  orientation.^^i  Another 
commenter  strongly  supported  requiring 
annual  evaluations  by  the  board,^32  and 
one  commenter  supported  requiring 
board  and  committee  assessments.^^;* 
Two  of  the  commenters  also 
recommended  that  evidentiary 
protection  be  provided  in  connection 
with  any  evaluations  or  assessments 
made  by  the  board  or  its  committees.^^^ 

While  two  other  commenters 
supported  requiring  corporate 
governance  guidelines,  they  argued  that 
such  guidelines  should  promote  ethical 
guidelines  for  conducting  core  business, 
and  that  director  orientation  should 
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include  social  and  environmental  risk 
manage]  lent,  as  well  as  training  on 
corporal  e  social  responsibility.^ss 

Anoth  er  commenter  stated  that  the 
reference  to  charitable  contributions  in. 
the  prop  Dsed  commentary  to  the 
guidelin  b  topic  relating  to  director 
compeniation  was  too  vague,  ^^e  This 
commeiiter  recommended  deleting  the 
reference  in  its  entirety  or  revising  it  to 
cover  or  ly  the  situation  in  which  a 
director  is  permitted,  as  a  perk  of  his  or 
her  posi  ion,  to  recommend  a  corporate 
gift  to  a 
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avorite  charity.^a^ 

of  Business  Conduct  and  Ethics 


spect  to  the  NYSE  proposal 
codes  of  business  conduct  and 

commenter  supported  the 
and  stated  that  it  will  help 

manage  conflicts  of 
3*  Five  other  commenters  also 
the  proposal, 339  but  four  of 
cojnmenters  argued  that  it  should 
a  broader  scope  of  issues 
environmental  and  social 
140  "Y-vio  of  these  commenters 
the  Global  Reporting 
which  provides  a  uniform 
policy  and  extends  the  reach 
social  responsibility  to 
,  environmentally  and 
sustainable  business 
3'»i  In  addition,  one 
recommended  that  the 

that  CEOs  endorse  the 
their  signatures. ^^^ 

commenter  supported  the 
to  require  companies  to 
waivers,  s^a  Another  commenter 
the  NYSE  should  require 
to  disclose  only  a  waiver  of 
of  their  codes  because 
disclosure  of  any  waivers 
too  burdensome  and  would 
e  companies  from  adopting 
ensive  codes.^**  With  respect 
Nasdaq  Code  of  Conduct 

,  one  commenter  supported  the 
,  but  recommended  that  Nasdaq 
ts  listed  companies  to  publish 
of  the  compliance  processes 
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in  place  to  support  the  code.^**  Another 
commenter  also  supported  the  proposal, 
but  recommended  that  Nasdaq  limit  the 
proposed  disclosure  requirement  to 
waivers  of  material  terms  of  the  code, 
because  requiring  disclosiu«  of  any 
waivers  would  be  too  burdensome  and 
would  discourage  companies  from 
adopting  comprehensive  codes,  ^^e  xhe 
commenter  also  stated  that  the  proposal 
should  address  "implicit  waivers," 
which  would  occur  when  a  company 
fails  to  take  action  against  a  violation  of 
the  code.  The  commenter  also 
recommended  that  Nasdaq  permit 
waivers  to  be  approved  either  by  the 
board  or  a  committee  of  the  board  to 
give  listed  companies  the  flexibility  to 
place  the  oversight  of  a  company's  code 
of  conduct  within  the  jurisdiction  of  a 
particular  conunittee  if  that  structure  '^^ 
would  be  more  effective  and  ' 
appropriate; 

Another  commenter  reconunended 
that  Nasdaq  modify  its  proposal  to 
provide  that  investment  companies  that 
are  already  subject  to  code  of  ethics  and 
other  requirements  pursuant  to  rules 
under  the  Investment  Company  Act 
would  be  deemed  to  satisfy  any  new 
Nasdaq  requirements  regarding  codes  of 
conduct.3''7  The  commenter  argued  that 
this  modification  would  be  consistent 
with  Nasdaq's  intentions  and  the  NYSE 
proposal.  J 

N.  Noncompliance 

One  commenter  urged  the  NYSE  and 

Nasdaq  to  modify  their  proposals  to 

pennit  transitional  periods  of 

noncompliance,  distinct  from  any 

similar  procedures  for  other  listing 
standards,  s-ia 

O.  CEO  Certification 

Several  commenters  supported  the 
NYSE  proposal  to  "require  a  company's 
CEO  to  certify  annually  that  he  or  she 
is  not  aware  of  any  violation  of  the 
Exchange's  corporate  governance 
rules. 349  One  of  these  conunenters 
claimed  that  requiring  CEO  certification 
has  caused  many  companies  to  engage 
in  better  due  dilfgence  about  their 
financial  statements.^^"  Other 
commenters  disapproved  of  the 
proposal.^si  One  of  the  conunenters 
opposing  the  proposal  argued  that 


3*5  See  TTAA-CREF  Nasdaq  Utter. 

346  See  America's  Community  Bankers  Nasdaq 
Utter. 

"'  See  la  2002-139  Letter. 

'■*"  See  Committee  on  Federal  Regulation  of 
Seciuities  Utter. 

"9  See  TTAA-CREF  NYSE  Utter,  Walden  NYSE 
Utter,  Railways  Pension  NYSE  Utter,  Ursuline 
Sisters  NYSE  Utter,  and  Barclays  NYSE  Utter. 

350  See  TTAA-CREF  NYSE  Utter. 

35'  See  Computer  Sciences  NYSE  Utter  and 
Agilent  NYSE  Letter. 
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requiring  CEO  certification  is  too  high  of 
a  standard  given  the  mjriad  of  rules  and 
standards  facing  listed  companies,  and 
recommended  requiring  a 
representation  from  the  CEO,  rather 
than  a  certification.352  jhe  other 
commenter  argued  that  the  NYSE 
proposal  should  be  modified  to  require 
notification  of  material  noncompliance 
with  the  new  standards  by  the  company, 
and  not  the  CEO  in  his  or  her  individual 
capacity,  for  the  following  reasons:  (1) 
Certification  could  still  be  made  if  the 
CEO  was  unavailable  or  imwilling  to 
make  the  certification;  (2)  the  proposal 
adds  an  element  of  personal  liability  to 
the  CEO  that  the  commenter  believes  is 
unduly  burdensome  and  is  not 
contemplated  by  Ride  lOA-3,  which 
only  applies  to  non-compliance  with 
audit-related  matters;  and  (3)  the 
requirement  is  more  onerous  and  time- 
consuming  than  the  annual  certification 
requirement.  353  The  commenter  also 
recommended  that  the  NYSE  make  clear 
that  the  event  that  triggers  the  reporting 
requirement  would  not  create  a  private 
cause  of  action  against  the  company  or 
the  CEO. 

One  commenter  reconmiended  that 
the  proposal  be  modified  to  provide  that 
the  CEO  certify  that  he  or  she  is  not 
aware  of  any  "material  and  ongoing" 
violations,  and  that  the  NYSE  should 
clarify  what  is  not  material  or 
ongoing.354 

Another  commenter  asked  whether  a 
company  would  be  required  to  include 
a  full  text  of  these  certifications,  or  a 
statement  that  the  certifications  have 
been  made  in  its  annual  report.^ss 

P.  NYSE  Public  Reprimand  Provision 

Two  commenters  supported  the  NYSE 
proposal  to  permit  the  Exchange  to  issue 
public  reprimand  letters  to  non- 
compliant  companies.  356  One 
commenter  recommended  that  the 
NYSE  specify  that  any  new  NYSE 
corporate  governance  rules  should  not 
create  a  private  right  of  action  for  non- 
compliance.357  Another  commenter 
recommended  that  the  NYSE  research 
and  revise  this  proposal  separately  from 
the  remainder  of  the  corporate 
governance  reforms.^sa  fhe  commenter 
also  stated  that  a  provision  for  due 
process  prior  to  issuance  of  a  reprimand 
letter  would  be  necessary  for  fact 
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checking  and  an  opportunity  to  remedy 
the  company's  non-compliance.^sa 

Q.  Other  Exemptions 

One  commenter  strongly  concurred 
with  NYSE's  exemption  for  closed-end 
funds.360  Another  commenter  approved 
of  the  NYSE  exemption  for  companies 
in  bankruptcy  and  urged  Nasdaq  to 
adopt  a  similar  exemption.^^' 

R.  Application  of  Rules  to  Foreign 
Private  Issuers 

Several  commenters  supported  the 
NYSE  proposal  regarding  private  foreign 
issuers,  362  a  few  commenters 
recommended  that  the  NYSE  modify  the 
proposal  to  clarify  that  foreign  issuers 
would  be  permitted  to  take  advantage  of 
the  accommodations  for  foreign  issuers 
set  forth  in  Rule  lOA-3.363 

With  respect  to  the  Nasdaq  proposal 
regarding  foreign  private  issuers,  one 
commenter  argued  that,  consistent  with 
the  NYSE  proposal,  the  Nasdaq  proposal 
shoidd  be  amended  to:  (1) 
Automatically  exempt  foreign  private 
issuers  from  the  proposed  corporate 
governance  requirements^except  for 
Ride  lOA-3  requirements);  (2) 
synchronize  its  effective  date  with  Rule 
lOA-3  requirements;  and  (3)  require 
disclosure  of  exemptions  and  alternative 
measures  in  a  company's  first  annual 
report  covering  the  fiscal  year  ending  on 
or  after  July  31,  2005.364 

S.  Implementation  Schedule 

With  respect  to  the  NYSE's  proposed 
implementation  schedule,  one 
commenter  criticized  what  it  viewed  as 
a  long  delay  in  implementation  of  the 
new  requirements.365  Another 
commenter  recommended  coordinating 
the  effective  dates  and  transition 
periods  with  Rule  lOA-3 
requirements.  366 

With  respect  to  Nasdaq's  proposed 
implementation  schedule  for  its 
Independent  Director  Proposal,  one 
commenter  recommended  that  Nasdaq 
adopt  transition  periods  for  compliance 
for  newly-listed  companies  similar  to 
the  transition  periods  outlined  in  the 
NYSE  proposal.367  j^vo  commenters 


■'*<'  See  Investment  Company  Institute  NYSE 
Letter. 

381  See  Committee  on  Federal  Regulation  of 
Securities  Letter. 

3«^  See  Committee  on  Securities  Regulation  NYSE 
Letter,  TTAA-CREF  NYSE  Letter,  and  Walden  NYSE 
Letter. 

'63  See  deary  NYSE  Letter  and  Financial  Services 
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365  See  Eisenberg  NYSE  Letter. 

36*  See  Computer  Sciences  NYSE  Letter. 

3«7  See  Committee  on  Securities  Regulation 
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recommended  that  Nasdaq  adopt 
transition  periods  for  compliance  for 
companies  with  classified  boards 
similar  to  the  transition  periods 
oudined  in  the  NYSE  proposal,  ^es 
Another  commenter  recommended 
granting  small  business  issuers 
additional  time  to  come  into 
compliance.369 

IV.  Amendments  to  NYSE  and  Nasdaq 
Propfwals 

The  discussion  in  Sections  n.B.  and 
C;  above  reflects  revisions  proposed  in 
the  amendments  to  the  NYSE  and 
Nasdaq  proposals  that  were  submitted 
by  the  NYSE  and  Nasdaq  following 
publication  of  the  NYSE  Notice  and  the 
Nasdaq  Notice.  The  discussion  below 
summarizes  those  revisions. 

In  Amendment  No.  2  to  its  Corporate 
Governance  Proposal,  the  NYSE 
proposed  revisions  in  a  number  of  areas. 
The  proposed  revisions  in  Amendment 
No.  2  would: 

•  Conform  the  compliance  dates  and 
transition  periods  with  those  mandated 
for  audit  committees  by  Rule  lOA-3 
imder  the  Exchange  Act; 

•  Provide  phase-in  periods  with 
respect  to  certain  requirements  for 
companies  listing  in  conjunction  with 
an  initial  public  offering,  companies 
emerging  from  bankruptcy,  and 
companies  that  ceased  to  be  Controlled 
Companies; 

•  Revise  the  "look-back"  periods  so 
that  the  independence  tests  would  have 
a  one  year  look-back  during  the  first 
year  after  Commission  approval  of  the 
new  standards,  with  the  full  look-back 
period  becoming  applicable  after  the 
end  of  that  first  year,  and  would  shorten 
the  periods  from  five  years  to  three 
years; 

•  Clarify  that  when  applying  look- 
back provisions  to  family  members, 
listed  companies  need  not  consider   ' 
individuals  who  are  no  longer  family 
members  due  to  separation  or  divorce, 
or  individuals  who  have  died  or  become 
incapacitated: 

•  Indicate  that  references  to 
"company"  would  include  any  parent 
or  subsidiary  in  a  consolidated  group 
with  the  company; 

•  Clarify  the  NYSE  Employee 
Provision  to  provide  that  a  director  who 
is  an  employee,  or  whose  immediate 
family  member  is  an  execfutive  officer, 
of  the  company  would  not  be 
considered  independent  until  three 
years  after  the  end  of  such  employment 
relationship; 

•  Provide  that  employment  as  an 
interim  Chairman  or  CEO  would  not 


36*  See  Committee  on  Securities  Regulation 
Nasdaq  Letter  and  Whitney  Nasdaq  Letter. 
36«  See  National  Venture  Nasdaq  Letter. 
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disqualify  a  director  from  being 
considered  independent  following  that 
employment; 

•  Revise  the  NYSE  Direct 
Compensation  Provision  to  be  a  bright- 
line  test,  rather  than  a  rebuttable 
presumption  and  clarify  that  immediate 
family  member  compensation  would 
need  only  lo  be  considered  if  the  family 
member  is  an  executive  officer  of  the 
listed  company; 

•  Revise  the  ^JYSE  Business 
Relationship  Provision  to  test  all 
payments  (whether  to  or  from  the  listed 
company)  against  the  consolidated  gross 
revenues  of  the  director's  company, 
rather  than  also  testing  them  against  the 
listed  company; 

•  Apply  the  look-back  period  in  the 
NYSE  Business  Relationship  Provision 
only  to  the  financial  relationship 
between  the  listed  company  and  the 
current  employer  of  the  director,  and 
not  require  the  listed  company  to 
consider  former  employment  of  the 
director  or  family  member; 

•  Clarify  in  the  Commentary  to  the 
NYSE  Business  Relationship  Provision 
that  listed  companies  must  disclose 
contributions  to  a  charity  of  which  a 
director  serves  as  an  executive  officer,  if 
the  contributions  satisfy  the  proposal's 
threshold  test; 

•  Recommend  that  listed  companies 
should  hold  an  executive  session 
'limited  solely  to  independent  directors 
at  least  once  a  year; 

•  Revise  the  NYSE  Compensation 
Committee  Provision  to  clarify  that  all 
independent  directors  may  be  involved 
in  approving  the  CEO's  compensation 
and  that  the  board  in  general  is  not 
precluded  from  discussing  CEO 
compensation; 

•  Restructiu«'the  audit  committee 
provisions  to  clearly  deHne  the  audit 
committee  requirements  applicable  to 
listed  companies  pursuant  to  Rule 
lOA-3; 

•  Exclude  closed-end  funds  from 
specified  provisions  of  section  303A,  in 
recognition  of  the  additional  regulation 
to  which  closed-end  funds  are  subject 
imder  the  Investment  Company  Act; 

•  Require  open-end  funds  to  comply 
with  the  requirements  of  section 
303A(6),  which  implement  Ride  lOA-3 
imder  the  Exchange  Act; 

•  Require  business  development 
companies  to  comply  with  all  of  the 
provisions  of  section  303A  applicable  to 

'domestic  issuers,  but  use  the  "interested 
person"  standard  under  section  2(a)(19) 
of  the  Investment  Company  Act  for 
purposes  of  determining  director 
independence;  and 

•  Require  the  audit  conunittees  of 
open-end  and  closed-end  funds  to 
establish  procedures  for  the 


confidential,  anonymous  submission  of 
concern  i  regarding  questionable 
account  ng  or  auditing  matters  by 
employ*  es  of  the  investment  adviser, 
adminis  rator,  principal  underwriter,  or 
ally  othe  r  provider  of  accounting  related 
services  for  the  fund,  as  well  as 
employe  es  of  the  fund. 

In  Am  Bndment  No.  3  to  its  Corporate 
Govema  ace  Proposal,  NYSE  proposed 
to  requii  b  that  the  audit  committee 
charter  c  f  a  closed-end  or  open-end 
fund  ad<  ress  the  responsibility  of  the 
audit  co:  nmittee  to  establish  procedures 
for  the  c  )nfidential,  emonymous 
submiss  on  by  employees  of  concerns 
regarding  questionable  accounting  or 
auditing  matters,  but  not  to  require  the 
procedures  to  be  set  forth  in  the  charter, 
as  woul(  have  been  required  by 
Amends  lent  No.  2. 

In  Amendment  No.  3  to  the  Nasdaq 
Independent  Director  Proposal,  Nasdaq 
proposed  revisions  to  various  aspects  of 
its  prop(  sal.  The  proposed  revisions  in 
Amends  lent  No.  3  would: 

•  Nar  ow  the  definition  of  "Family 
Member ' 

•  Exp  md  the  relationships  that 
would  p  'eclude  a  finding  of 
indepen  lence  to  apply  not  only  to 
directors ,  but  also  to  family  members  of 
directors ; 

•  Exc  ude  non-discretionary  charity 
match  piograms  from  the  definition  of 
payments  that  would  preclude  a  finding 
of  independence; 

•  Excnide  from  the  Nasdaq  Pajmaents 
Provision  loans  permitted  imder  section 
13(k)  of  ihe  Exchange  Act; 

•  Exptnd  the  scope  of  the 
relations  tiips  with  the  company's 
outside  I  luditor  that  preclude  a  finding 
of  indep  mdence; 

•  Am(  ind  the  Interpretive  Material 
associati  d  with  the  definition  of 
indepen  lence  to  provide  clarification 
regardin  5  applicability  of  the  rule, 
particuh  rly  with  respect  to  directors 
associati  d  with  law  firms,  and  with 
respect  t  j  the  meaning  of  the  term 
"executi  /e  officer;' 

•  Reta  in  bright-line  tests  for 
determii  ing  whether  a  director  is 
indepen  lent; 

•  Reta  in  the  same  standards  for  both 
large  an(  smaller  companies; 

•  Add  a  requirement  that  issuers 
identify  in  their  proxy  those  directors 
that  the  board  has  determined  to  be 
indepen  tent; 

■  Clar  .fy  that  independent 
committees  may  either  take  action  or 
recommend  that  the  board  take  action; 

•  Clar  .fy  that  the  new  requirements 
relating  o  nominations  committees 
would  n  )t  apply  in  cases  where  the 
right  to  1  lominate  a  director  legally 
belongs  o  a  third  party,  or  the  company 


is  already  subject  to  a  legally  binding 
obligation  that  requires  a  director 
nomination  structure  inconsistent  with 
the  rule; 

•  Add  a  requirement  for  a 
nominations  committee  charter; 

•  Add  a  requirement  that  Controlled 
Companies  be  subject  to  the 
independent  director  executive  session 
requirement; 

•  Remove  a  provision  that  would 
have  allowed  one  director  holding  20% 
or  more  of  the  company's  stock  to  serve 
on  the  nominations  committee  although 
the  director  would  not  be  independent 
because  that  director  is  also  a  company 
officer; 

•  Conform  the  proposals  relating  to 
audit  committees  to  Rule  lOA-3; 

•  Clarify  that  directors  who  have 
participated  in  the  preparation  of  the 
financial  statements  of  the  company 
during  the  past  three  years  cannot  serve 
on  the  audit  committee; 

•  Add  cure  periods  with  respect  to 
the  audit  committee  and  majority 
independent  board  requirements  that 
are  generally  consistent  with  the  cure 
periods  in  Rule  lOA-3,  but  extend  to 
board  vacancies  as  well  as 
circumstances  where  a  director  ceases  to 
be  independent  for  reasons  outside  the 
director's  control; 

•  Provide  a'different  measure  of 
independence  for  investment 
companies,  consistent  with  the 
Investment  Company  Act; 

•  Expand  NASD  Rule  4350(d)(3)  and 
its  Interpretive  Material  to  provide  that 
audit  conunittees  of  investment 
companies  must  establish  procedures 
for  the  confidential,  anonymous 
submission  of  concerns  regarding 
questionable  accounting  or  auditing 
matters  by  employees  of  the  investment 
adviser,  administrator,  principal 
imderwriter,  or  any  other  provider  of 
accounting  related  services  for  the 
investment  company,  as  well  as 
employees  of  the  investment  company; 

-•  Clarify  that  a  director  who  qualifies 
as  an  audit  conunittee  financial  expert 
under  Item  401(h)  of  Regulation  S-K  or 
Item  401(e)  of  Regidation  S-B  is 
presumed  to  qualify  as  a  financially 
sophisticated  audit  conunittee  member 
under  NASD  Rule  4350(d)(2)(A);  and 

•  Add  a  requirement  that  issuers 
must  notify  Nasdaq  of  any  material  non- 
compliance with  NASD  Rule  4350. 

In  amendments  to  the  Nasdaq  Issuer 
Applicability  Proposal,  Nasdaq 
proposed  revisions  in  a  number  of  areas, 
including  in  response  to  public 
comments  or  suggestions^Jrom ' 
Commission  staff.  The  proposed 
revisions  would: 

•  Clarify  the  applicability  of  the  rules 
to  foreign  issuers; 
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•  Clarify  that:  (1)  Investment 
companies  (including  business 
development  companies]  are  subject  to 
all  the  requirements  of  NASD  Rule 
4350,  except  that  registered 
management  investment  companies  are 
exempt  from  the  requirements  of  NASD 
Rule  4350(c);  (2)  asset-backed  issuers 
and  certain  other  passive  issuers  are 
exempt  from  the  requirements  of  NASD 
Rule  4350(c)  and  (d);  and  (3)  certain 
cooperative  entities  are  exempt  from 
NASD  Rule  4350(c);  but  that  each  of 
these  entities  must  comply  with  all 
federal  seciuities  laws,  including  Rule 
lOA-3; 

•  Set  forth  the  dates  by  which  issuers 
woidd  be  required  to  come  into 
compliance  with  the  proposed  rule 
changes  that  are  the  subject  of  this 
Order; 

•  Add  new  Rules  4200A  and  4350A 
to  incorporate  the  sections  of  Rules  4200 
and  4350  that  would  continue  to  apply 
until  the  proposed  rule  changes  become 
operative;  and 

•  Exempt  registered  management 
investment  companies,  asset-backed 
issuers,  and  unit  investment  trusts  from 
the  requirement  of  proposed  subsection 
(n)  of  NASD  Rule  4350  regarding  codes 
of  conduct. 

In  addition,  Nasdaq  amended  its  Code 
of  Conduct  Proposal  to  clarify  that  any 
waivers  of  a  company's  code  of  conduct 
for  directors  or  executive  officers  would 
be  required  to  be  disclosed  in  a  Form 
8-K  within  five  days.s'"© 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  NYSE  Corporate 
Governance  Proposal,  as  amended,  is 
consistent  with  the  Exchange  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  section  6(b)  of 
the  Exchange  Act.^^'  Specifically,  the 
Commission  finds  that  the  NYSE 
Corporate  Governance  Proposal,  as 
amended,  is  consistent  widi  section 
6(b)(5)  of  the  Exchange  Act  3^2  jn  jj^at  it 
is  designed,  among  other  things,  to 
facilitate  transactions  in  securities;  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 


public  interest,  and  does  not  permit 
imfair  discrimination  among  issuers. 

After  careful  review,  the  Commission 
finds  that  the  Nasdaq  Independent 
Director  Proposal,  as  amended;  the 
Nasdaq  Going  Concern  Proposal;  the 
Nasdaq  Related  Party  Transactions 
Proposal,  as  amended;  the  Nasdaq  Issuer 
Applicability  Proposal,  as  amended;  and 
the  Nasdaq  Code  of  Conduct  Proposal, 
as  amended,  are  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.  3  73  The  Commission  finds 
that  these  Nasdaq  proposed  rule 
changes,  as  amended,  are  consistent 
with  provisions  of  section  15A  of  the 
Exchange  Act,37'*  in  general,  and  with 
section  15A(b)(6)  of  the  Exchange 
Act,375  in  particular,  in  that  they  are 
designed,  among  other  things,  to 
facilitate  transactions  in  securities;  to. 
prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediinents  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest,  and  do  not  permit  imfair 
discrimination  among  issuers. 

Recent  corporate  scandals  have 
shaken  investor  confidence  in  the 
securities  markets  because  of  breaches 
of  trust,  failures  of  responsibility, 
breakdowns  in  governance,  and  lack  of 
candid  disclosure.  These  developments 
led  to  the  enactment  of  the  Sarbanes- 
Oxley  Act,  which,  among  other  things, 
directed  the  Commission  to  imdertake 
rulemaking  in  a  niunber  of  areas, 
including  mandatory  listing  standards 
to  be  adopted  by  self-regulatory 
organizations  ("SROs")  concerning  the 
composition  and  function  of  listed 
issuers"  audit  committees.  One  of  the 
main  goals  of  the  Sarbanes-Oxley  Act  is 
to  improve  investor  confidence  in  the 
financial  integrity  of  listed  issuers, 
which  in  turn  will  promote  confidence 
in  the  markets  for  listed  issuers' 
securities. 

Through  their  corporate  governance 
listing  standards,  the  SROs  play  an 
important  role  in  assuring  that  their 
listed  issuers  establish  good  governance 
practices  and  maintain  effective 
oversight  of  the  reliability  of  corporate 


^'°  See  also  supra  notes  14, 18-19,  22-24,  28. 

371 15  U.S.C.  78e(b).  In  approving  the  NYSE 
Corporate  Governance  Proposal,  the  Commission 
has  considered  the  proposed  rules'  impact  on 
efficiency,  competition  and  capital  formation.  15 
U.S.C.  78c(f). 

3"  15  U.S.C.  78f[b)(5). 


^"  In  approving  the  Nasdaq  Independent  Director 
Proposal,  the  Nasdaq  Going  Concern  Proposal,  the 
Nasdaq  Related  Party  Transactions  Proposal,  the 
Nasdaq  Issuer  Applicability  Proposal,  and  the 
Nasdaq  Code  of  Conduct  Proposal  the  Commission 
has  considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

^~*  15  U.S.C.  780-3. 

"5  15U.S.C.  78o-3(bK6). 


financial  information.  A  few  years  ago, 
several  exchanges  and  Nasdaq 
implemented  rules  to  strengthen  the 
effectiveness  of  their  listed  companies', 
audit  committees;  these  rules  were 
adopted  in  response  to  the 
recommendations  of  the  Blue  Ribbon 
Committee.376  More  recently,  at  the 
urging  of  the  Commission's  Chairman  at 
the  time,  the  exchanges  and  Nasdaq 
undertook  a  review  of  their  corporate 
governance  listing  standards  with  the 
objective  of  strengthening  their  rules.  In 
April  of  this  year,  in  response  to  a 
directive  of  the  Sarbanes-Oxley  Act.  the 
Commission  adopted  Rule  lOA-3  under 
the  Exchange  Act.  Rule  lOA-3  requires 
the  rules  of  the  national  seciirities 
exchanges  or  national  seciuities 
associations  to  prohibit  the  initial  or 
continued  listing  of  any  security  of  an 
issuer  that  is  not  in  compliance  with  the 
rule's  requirements  regarding  issuer 
audit  committees.  As  a  result  of 
Commission  and  Congressional 
initiatives,  the  NYSE  and  Nasdaq 
proposed  rule  changes  that  are  intended 
to  assiu'e  that  a  fisted  issuer's  board  of 
directors  and  key  committees- are 
comprised  in  a  manner  that  is  designed 
to  provide  an  objective  oversight  role 
and  that  directors  and  management 
adhere  to  high  standards  of  conduct.  In' 
addition,  the  proposals  are  intended  to  . 
strengthen  the  independence  of  audit 
committees,  including  by  establishing 
rules  designed  to  assure  listed  issuers' 
compliance  with  the  requirements  of 
Rule  lOA-3. 

In  the  Conunission's  view,  the  NYSE 
and  Nasdaq  proposals  that  are  the 
subject  of  this  Chder  will  foster  greater 
transparency,  accountability  and 
objectivity  in  the  oversight  by,  and 
decision-making  processes  of,  the 
boards  and  key  committees  of  listed 
issuers.  The  NYSE  and  Nasdaq 
proposals  also  wiU  promote  compliance 
with  high  standards  of  conduct  by  the 
issuers'  directors  and  management.  In 
addition,  in  the  Commission's  view,  the 
NYSE  Corporate  Governance  Proposal 
and  the  Nasdaq  Independent  Director 
Proposal  satisfy  the  mandate  of  Rule 
lOA-3,  which  requires  that  the  rules  of 
a  national  securities  exchange  or 
national  securities  association  prohibit 
the  initial  or  continued  fisting  ofany 
security  of  an  issuer  that  is  not  in 
compliance  with  the  requirements  of 
any  portion  of  paragraph  (b)  or  (c)  of 
Rule  lOA-3.  In  this  regard,  the  NYSE 
Corporate  Governance  Proposal  and  the 
Nasdaq  Independent  Director  Proposal 
will  promote  independent  cind  objective 
review  and  oversight  of  an  issuer's 
financial  reporting  practices. 


^  See  supra  note. 
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The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to,  among  other  things,  enhance 
investor  confidence  in  the  securities 
markets.  The  Commission  believes  that, 
with  these  proposals,  NYSE  and  Nasdaq 
have  made  significant  strides  in 
strengthening  their  corporate 
governance  listing  standards.  The 
Conmiission  notes  that  many 
commenters  generally  supported  the 
NYSE's  and  Nasdaq's  initiatives, 
although  some  commenters  offered 
suggestions  to  clarify,  improve,  or 
reconcile  various  provisions  of  the 
proposals.  Accordingly,  NYSE  and 
Nasdaq  amended  their  proposals  to 
respond  to  specific  issues  raised  by  the 
commenters:  and  to  harmonize  their 
respective  rule  proposals  in  certain 
areas.  The  Commission  discusses  below 
significant  aspects  of  the  NYSE  and 
Nasdaq  corporate  governance  proposals. 

Definition  of  "Independent  Director" 
and  Composition  of  Board  of  Directors 

Both  NYSE  and  Nasdaq  propose  to 
require  listed  issuers  to  have  a  majority 
of  independent  directors  on  their 
boards;  require  the  boards  of  listed 
issuers  to  make  an  affirmative 
determination  of  independence  and 
provide  information  to  investors  about 
their  determinations;  and  identify 
certain  relationships  that  automatically 
preclude  a  board  finding  of 
independence. 

-  A  number  of  commenters  supported 
these  rule  amendments,  although  a  few 
commenters  voiced  their  objections.  The 
Commission  believes  that  requiring 
boards  to  have  a  majority  of 
independent  directors  should  increase 
the  likelihood  that  boards  will  make 
decisions  in  the  best  interests  of 
sharsholders.  The  Commission  further 
believes  that  requiring  boards  to  make 
an  affirmative  determination  of 
independence,  and  to  disclose  these 
determinations,  will  increase  the 
accountability  of  boards  to  shareholders 
and  give  shareholders  the  ability  to 
evaluate  the  quality  of  a  board's 
independence  and  its  independence 
determinations. 

The  Conunission  also  believes  that,  by 
tightening  the  definition  of 
"independent  director,"  the  NYSE  and 
Nasdaq  rule  revisions  appropriately 
prohibit  many  relationships  that 
otherwise  could  impair  the 
independence  of  directors,  such  as 
employment,  business,  financial,  and 
GEunily  relationships.  The  Commission 
believes  that  the  listing  standards  as 
proposed  by  the  NYSE  and  Nasdaq 
provide  objective  and  clear  guidance  for 
evaluating  a  director's  independence. 


Accordi  igly,  these  new  listing 
standarc  s  will  establish  criteria  for 
indepen  lence  thdA  can  be  consistently 
and  fair  y  applied  by  companies.  The 
Commis  sion  also  notes  that,  in  addition 
to  incor  torating  specific  factors  that 
preclud  i  a  director  from  being 
considei  ed  independent,  the  NYSE  and 
Nasdaq  provisions  require  a  board  to 
further  axercise  appropriate  discretion 
to  identi  fy  any  additional  material 
relation)  hip  that  the  director  may  have 
with  the  listed  issuer  that  could 
interfere  with  the  director's  ability  to 
exercise  independent  judgment. 

The  C  )mmission  also  believes  that 
requirin  [  an  issuer  to  disclose  in  its 
annual  j  roxy  {or  annual  report  on  Form 
10-K  foi  an  issuer  that  does  not  file  a 
proxy)  i1  s  determination  regarding  those 
director!  it  has  deemed  to  be 
indepen  lent  will  provide  greater 
transpai  mcy  to  the  governance  process. 
In  additi  an,  the  Commission  believes  it 
is  appro  )riate  for  NYSE  to  require  that 
non-mai  agement  directors  meet  at 
regularly  scheduled  executive  sessions, 
and  for  Nasdaq  to  impose  a  similar 
requirement  with  respect  to 
independent  directors  meeting  in 
regularl3f-scheduled  executive  sessions. 

The  Cilinmission  notes  that  the  NYSE 
and  Nasdaq  amended  their  proposals 
regardin » the  independence  of  directors 
to  respoi  id  to  concerns  or  suggestions 
raised  b]  the  commenters  or  to 
harmoni  se  more  closely  various 
provisio  is  of  their  proposals  to  reduce 
the  poss  bility  of  differing  regulatory 
treatmer  t.  In  this  regard,  the  NYSE 
tightenei  .  the  definition  of 
"indepei  ident  director"  to  state  that  an 
employe  3  of  the  company  (or  an 
individu  al  whose  inunediate  family 
member  is  an  executive  officer)  is  not 
indepeni  lent  until  a  specified  period 
after  the  end  of  such  employment 
relations  tiip,  which  is  similar  to  a 
provisioi  i  that  was  proposed  by  Nasdaq. 
The  NYS  E  also  revised  language  of  the 
NYSE  Bi  isiness  Relationship  Proposal 
by  addiB  g  language  to  indicate  that  the 
term  "co  mpany"  included  parents  and 
subsidia  ies.  As  a  result  of  these 
changes,  the  NYSE  and  Nasdaq 
provisioi  is  are  more  closely  aligned. 

In  addition,  the  NYSE  revised  its 
provisioii  regarding  a  director  or 
immedia  te  family  member's  receipt  of 
$100,00(  in  direct  compensation  from  a 
rebuttab  e  presumption  to  a  bright-line 
test,  whi  :h  aligns  this  provision  more 
closely  V  rith  the  test  proposed  by 
Nasdaq.  The  NYSE  also  amended  the 
length  of  its  look-back  periods  from  five 
years  to  mree  years  and  revised  the 
phase-iiu  of  its  look-back  proposed  so 
that  the  full  three-year  look-back  period 
would  b|  implemented  one  year  after 


the  Commission's  approval  of  the 
proposed  rule  change.  As  a  result  of  the 
revisions  to  the  look-back  periods,  the 
NYSE  narrowed  differences  in  how  the 
NYSE  and  Nasdaq  rules  would  be 
applied.  Similar  to  Nasdaq's  proposal, 
the  NYSE  added  a  presumption  of 
financial  expertise  for  directors  who 
satisfy  the  definition  of  audit  committee 
financial  expert  set  out  in  Item  401(h)  of 
Regulation  S-K. 

The  Commission  notes  that  Nasdaq 
also  has  revised  the  Nasdaq 
Independent  Director  Proposal  to  take 
into  account  the  concerns  or  suggestions 
of  commenters  and  to  bring  its  proposal 
into  greater  harmony  with  the  NYSE 
Corporate  Governance  Proposal.  In 
response  to  commenters'  concerns  about 
the  clarity  of  the  Nasdaq  Independent 
Director  Proposal,  Nasdaq  set  forth  more 
clearly  how  the  terms  "subsidiary,"  and 
"executive  officer"  would  be  defined; 
indicated  that  the  three-year  look-back 
would  apply  to  relationships  that 
existed  at  any  time  within  the  three-year 
period;  and  noted  that  an  independent 
director  who  serves  on  the  boards  of 
both  a  holding  company  and  a 
subsidiary  would  not  be  considered  an 
affiliate  of  either  entity  merely  as  a 
result  of  such  service.  Nasdaq  also 
revised  the  Nasdaq  Independent 
Director  Proposal  to  provide  that  loans 
permitted  by  section  13(k)  of  the 
Exchange  Act  and  compensation  for 
service  on  board  committees  were 
permissible  payments.  Nasdaq  also  has 
extended  certain  prohibitions  to  the 
family  members  of  directors  under  the 
amended  definition.  For  example,  a 
director  would  not  be  considered 
independent  if  a  family  member  of  a 
director  is  a  controlling  shareholder  or 
executive  officer  of  any  organization  to 
which  the  company  made  or  from 
which  the  company  received,  pa}nnients 
for  property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient's 
consolidated  gross  revenues  for  that 
year  or  $200,000,  whichever  is  more.  In 
addition,  Nasdaq  expanded  the  scope  of 
relationships  widi  the  company's 
outside  auditor  that  would  preclude  a 
finding  of  independence.  A  director 
would  not  be  considered  independent  if 
he  or  she  is  a  partner  of  the  company's 
outside  audit  firm  or  if  one  of  his  or  her 
family  members  is  a  partner  of  the 
outside  audit  firm.  Finally,  Nasdaq 
narrowed  the  definition  of  "Family 
Member"  and  required  the  issuer  to 
disclose  those  directors  that  it  has 
determined  to  be  independent;  both  of 
these  changes  conform  the  Nasdaq  and 
NYSE  proposals  more  closely. 
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Nomination  of  Directors 

The  NYSE  Corporate  Governance 
Proposal  requires  each  issuer  to  have  a 
nominating  committee  that  is  comprised 
entirely  of  independent  directors,  while 
the  Nasdaq  Independent  Director 
Proposal  would  require  the  issuer's 
director  nominees  to  be  selected  or 
recommended  for  the  board's  selection 
by  a  majority  of  the  independent 
directors  or  by  a  nominating  committee 
comprised  solely  of  independent 
directors.  In  addition,  the  NYSE 
proposal  requires  that  the  nominating 
committee  have  a  written  charter  that 
addresses  the  committee's  purpose  and 
responsibilities  and  an  annual 
performance  evaluation  of  the 
committee;  the  Nasdaq  proposal 
requires  each  issuer  to  certify  that  it  has 
adopted  a  formal  written  charter  or  a 
board  resolution  addressing  the 
nominations  process  and  such  related 
matters  as  may  be  required  imder  the 
Federal  securities  laws.  With  Nasdaq's 
addition  of  the  written  charter 
requirement,  the  NYSE  and  Nasdaq 
nominating  committee  proposals  are 
more  closely  aligned.  The  commenters 
who  provided  their  views  on 
independent  nominating  committees 
generally  supported  the  NYSE  and 
Nasdaq  proposals,  although  a  few  of 
them  suggested  revisions. 

The  Commission  believes  that 
directors  that  are  independent  of 
management  are  more  likely  to  support 
the  nomination  of  qualified, 
independent  directors,  and  that  a 
written  document  governing  the 
nominating  committee  is  beneficial  in 
that  it  would  describe  the  process  used 
to  identify  board  candidates  and  the 
criteria  for  selecting  or  recommending 
those  candidates.  Therefore,  the 
Commission  believes  that  the  NYSE  and 
Nasdaq  nominating  conunittee 
provisions  are  appropriate.  In  the 
Commission's  view,  the  NYSE  and 
Nasdaq  proposals  relating  to  the 
definition  of  "independent  director"  are 
a  reasonable  approach  to  enable  a  listed 
issuer  to  ascertain  whether  an 
individual  is  truly  independent  of  the 
issuer.  Moreover,  the  NYSE  and  Nasdaq 
proposals  requiring  a  majority  of  the 
board  to  be  independent  should  help  to 
serve  shareholders'  interests  by  assuring 
that  key  decisions  are  considered  by  a 
board  comprised  of  a  majority  of 
individuals  without  relationships  to  the 
issuer  that  otherwise  could  impair  their 
judgment. 

Compensation  of  Officers 

The  NYSE  Compensation  Committee 
Provision  requires  each  issuer  to  have  a 
compensation  committee  composed 


entirely  of  independent  directors  that, 
either  as  a  conunittee  or  together  with 
the  other  independent  directors, 
determines  and  approves  the  CEO's 
compensation,  and  that  makes 
recommendations  to  the  board  with 
respect  to  non-CEO  compensation.  The 
conunittee  is  required  to  have  a  written 
charter  addressing  the  committee's 
purpose  and  responsibilities.  The 
Nasdaq  Compensation  of  Executives 
Provision  requires  the  compensation  of 
the  CEO  and  other  executive  officers  of 
an  issuer  to  be  determined  or 
recommended  to  the  board  for 
determination  either  by  a  majority  of 
independent  directors  or  by  a 
compensation  committee  comprised 
solely  of  independent  directors.  The 
Nasdaq  proposal  stipulates  that  the  CEO 
may  not  be  present  during  voting  or 
deliberations  on  the  CEO's 
compensation.  In  addition,  if  the 
committee  has  at  least  three  members, 
the  Nasdaq  proposal  permits  one 
director  who  is  not  independent  and  is 
not  a  current  officer  or  employee  or    ■ 
Family  Member  of  such  person  to  be 
appointed  to  the  committee  for  a  limited 
term  if  the  board,  imder  exceptional  and 
limited  circumstances,  determines  that 
such  individual's  membership  is 
required  and  discloses  the  natiu^  of  the 
relationship  and  the  reasons  for  the 
determination. 

A  niunber  of  commenters  disapproved 
of  the  Ni'SE's  original  proposal  because 
it  would  have  given  the  compensation 
committee  the  sole  authority  to 
determine  CEO  compensation.  The 
Commission  notes  that,  in  response  to 
these  comments,  NYSE  revised  its 
proposal  to  state  that  the  committee's 
responsibility  is  to  determine  and 
approve  the  CEO's  compensation  level 
either  as  a  committee  or  together  with 
the  other  independent  directors,  and 
made  clear  that  the  revised  provision 
does  not  preclude  discussion  of  CEO 
compensation  with  the  board  generally. 
Nasdaq  also  amended  Us  proposal  to 
clarify  that  an  issuer  has  the  flexibility 
to  empower  a  compensation  committee 
either  to  take  action  itself  or  to 
recommend  that  the  board  take  action. 

The  Commission  beUeves  that 
directors  that  are  independent  of 
management  are  more  likely  to  evaluate 
the  performance  of  the  CEO  and  other 
officers  impartially  and  to  award 
compensation  on  an  objective  basis.  The 
Commission  believes  that  the  new 
standards  that  NYSE  and  Nasdaq  have 
proposed  with  respect  to  how  listed 
companies  determine  the  compensation 
of  their  officers  are  appropriate. 


Audit  Committee  and  Compliance  With 
Rule  lOA-3 

Both  NYSE  and  Nasdaq  proposed  to 
strengthen  their  listing  requirements 
regarding  audit  committees.  Both 
require  listed  issuers  to  comply  with  the 
standards  set  forth  in  Rule  lOA-3,  and 
both  elected  to  adopt  the  cure  period 
provided  in  Rule  10A-3(a)(3)  for  audit 
committee  members  who  cease  to  be 
independent  for  reasons  outside  their 
reasonable  control.  Both  NYSE  and 
Nasdaq  retain  the  requirement  that 
listed  issuers  have  an  audit  committee 
that  is  comprised  of  at  least  three 
directors.  Moreover,  audit  committee 
members  are  required  to  meet  the 
NYSE's  or  Nasdaq's  respective 
definitions  of  independence  in  addition 
to  the  independence  requirements  of 
Rule  lOA-3.  The  NYSE  proposal  also 
requires  a  special  board  determination 
and  disclosure  in  certain  instances  if  an 
audit  committee  member 
simultaneously  serves  on  the  audit 
conunittee  of  more  than  three  public 
companies.  The  Nasdaq  proposal 
includes  a  limited  exceptional  and 
limited  circumstances  exception  for  its 
non-Rule  lOA-3  independence 
standards  and  a  ciire  period  for  certain 
audit  committee  vacancies. 

Both  the  NYSE  and  Nasdaq  proposals 
retain  the  ciurent  provisions  that 
require  each  member  of  the  audit 
committee  to  meet  financial  hteracy 
requirements  and  that  at  least  one  audit 
committee  member  have  increased 
financial  sophistication.  Regarding  the 
latter  requirement,  both  proposals 
provide  that  a  director  who  qualifies  as 
an  audit  committee  financial  expert 
under  Commission  rules  is  presumed  to 
qualify  for  the  increased  sophistication 
requirements. 

The  NYSE  and  Nasdaq  proposals  ' 
retain  the  requirement  that  the  audit 
committee  have  a  written-charter  that 
addresses  the  committee's  piupose  and 
responsibilities,  and  add  that  Uie  audit 
committee's  responsibilities  under  Ride 
lOA-3  must  be  included.  In  addition, 
the  NYSE  proposal  requires  that  the 
audit  committee  charter  address  an 
annual  performance  evaluation  of  the 
audit  committee. 

As  with  the  NYSE  and  Nasdaq  general 
independence  proposals,  a  number  of 
commenters  supported  these  rule 
amendments,  while  a  few  voiced  their 
concerns.  Several  commenters,  writing 
before  the  NYSE  and  Nasdaq  filed 
amendments  to  the  proposals,  requested 
that  the  audit  committee  proposals  be 
reconciled  with  Rule  lOA-3.  Others 
requested  clarification  of  the  proposals. 

In  the  Commission's  view,  an  audit 
committee  comprised  of  independent 
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directors  is  better  situated  to  assess 
objectively  the  quality  of  the  issuer's 
financial  disclosure  and  the  adequacy  of 
internal  controls  than  a  committee  that 
includes  members  who  are  afRliated 
with  management.  By  increasing  the 
independence  and  competence  of  audit 
committees,  the  amendments  are 
designed  to  further  greater 
accovmtability  and  to  improve  the 
quality  of  financial  disclosure  and 
oversight  of  the  financial  reporting 
process.  The  Commission  believes  that 
vigilant  and  informed  oversight  by  a 
strong,  effective  and  independent  audit 
committee  should  help  to 
counterbalance  pressures  to  misreport 
results  and  will  impose  increased 
discipline  on  the  process  of  preparing 
financial  information.  Improved 
oversight  may  help  detect  fraudulent 
financial  reporting  earlier  and  perhaps 
thus  deter  it  or  minimize  its  effects.  All 
of  these  benefits  should  promote 
increased  market  efficiency  due  to 
improved  information  and  investor 
confidence  in  the  reliability  of  a 
company's  financied  disclosure  and 
system  of  internal  controls. 

The  Commission  notes  that  the  NYSE 
and  Nasdaq  proposals  enhance  audit 
committee  independence  by 
implementing  the  criteria  for 
independence  enumerated  in  Rule  lOA- 
3.  hi  addition,  the  NYSE  and  Nasdaq 
amendments  regarding  the  definition  of 
"independent  director"  restrict 
additional  relationships  not  specified  in 
Rule  lOA-3  and  contain  look-back 
periods  to  create  a  comprehensive 
overall  standard  for  audit  committee 
member  independence.  As  the 
Commission  noted  in  its  release 
adopting  Rule  lOA-3,3'''  it  expected  that 
the  definition  of  independence 
contained  in  Rule  lOA-3  would  build 
and  rely  on  the  enhanced  independence 
definitions  that  SROs  adopt  through 
rulemaking  conducted  under 
Commission  oversight  to  significantly 
improve  existing  standards  of 
independence  for  audit  committee 
members  and  thereby  help  assure 
strong,  independent  audit  committees. 

hi  addition,  the  Commission  believes 
that  requiring  companies  to  specify  the 
enhanced  audit  committee 
responsibilities  in  their  formal  written 
charters,  and  to  delineate  how  the 
committee  carries  out  those 
responsibilities,  will  help  to  assure  that 
the  audit  committee,  management, 
investors,  and  the  company's  auditors 
recognize  the  function  of  the  audit 
committee  and  the  relationship  among 
the  parties.  Moreover,  the  NYSE  and 


"'  Securities  Act  Release  No.  8220  (April  9. 
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Nasdaq  proposals  explicitly  require  the 
audit  coQimittee  to  have  the  duties  and 
responsibilities  specified  in  Rule.lOA- 
3,  including  direct  responsibility  for  the 
appointi^ent,  compensation,  retention 
and  oversight  of  the  company's  outside 
auditor;  fiie  ability  to  engage  outside 
advisors;  the  ability  to  obtain  funding 
for  the  ai  dit  committee  and  its  outside 
advisors;  and  the  responsibility  to 
establish  procedures  for  the  receipt, 
retention  and  treatment  of  complaints 
regardinj  accounting,  internal 
accoimtii  ig  controls  or  auditing  matters, 
includin; ;  procedures  for  the 
confiden  ial,  anonymous  submission  of 
employe*  ( complaints. 

The  Cc  mmission  notes  that  these 
heighten  (d  standards  complement 
existing  1  isting  standards  adopted  by 
NYSE  an  i  Nasdaq  as  a  result  of  the  Blue 
Ribbon  C  Dinmittee's  report  and  retained 
under  th(  <  new  proposals.  The  existing 
standardi  i  include  the  requirement  that 
each  issu  3r  have  an  audit  committee 
compose  1  of  at  least  three  independent 
directors  who  are  able  to  read  and 
understa]  id  financial  statements,  thus 
helping  t )  ensure  that  the  committee  as 
a  whole  i !  financially  literate.  Moreover, 
one  mem  ler  of  the  audit  committee  is 
required  o  have  additional  financial 
expertise  or  sophistication,  thus  further 
enhancin  i  the  effectiveness  of  the  audit 
committc  e  in  carrying  out  its  financial 
oversight  responsibilities. 

The  Ca  mmission  notes  that  the  NYSE 
and  Nasc  aq  amended  their  proposals 
regardinj  audit  committees  to  respond 
to  concer  is  raised  by  commenters  or  to 
adopt  CO]  amenters'  suggestions.  In 
addition,  the  NYSE  and  Nasdaq  made  a 
number  c  f  revisions  to  their  proposals  to 
conform  heir  original  proposals,  which 
were  sub:  nitted  before  Commission 
approval  of  Rule  lOA-3,  to  the 
requirem  mts  in  Rule  lOA-3  as  adopted 
by  the  Cc  mmission.  Several  of  the 
comment  srs'  concerns  regarding  the 
original  proposals,  such  as  those 
relating  to  the  prohibition  on  "affiliate" 
status  fori  audit  committee  members, 
were  addressed  in  the  Commission's 
adoption  K)f  Rule  lOA-3  and  the 
conforming  amendments  submitted  by 
NYSE  an^  Nasdaq.  In  addition,  in  this 
regard,  Nbsdaq  removed  a  provision  in 
its  original  proposal  that  would  have 
permitted  directors  who  own  or  control 
less  than  20%  of  a  company's  stock  to 
be  audit  dommittee  members.  The  NYSE 
and  Nascbq  also  added  various 
clarificat  ons  in  their  rules  in  response 
to  comm<  nt.  For  example,  both 
proposal:  state  that  a  person  who 
satisfies  t  le  Commission's  definition  of 
an  audit  (  ommittee  financial  expert  is 
presumeq  to  have  requisite  financial 
expertise  In  addition,  the  NYSE  and 


Nasdaq  made  changes  to  their  proposals 
to  address  the  rules'  application  to 
investment  companies. 

The  Commission  believes  that  the 
NYSE  and  Nasdaq  proposals  regarding 
audit  committees  are  appropriate  and 
are  consistent  with  section  10A{m)  ^^^  of 
the  Exchange  Act  and  Rule  lOA-3 
thereundef.379 

Code  of  Conduct 

Both  thfe  NYSE  and  Nasdaq  proposed 
to  require  listed  issuers  to  adopt  and 
make  publicly  available  a  code  of 
conduct  with  enforcement  provisions 
applicable  to  all  directors,  officer,  and 
employees,  and  to  require  any  waivers 
of  the  code  for  directors  or  executive 
offers  to  be  disclosed.  A  number  of 
commenters  supported  these  rule 
amendments,  although  a  few 
commenters  provided  suggestions  for 
improving  the  proposals.  The 
Commission  believes  that  requiring 
listed  issuers  to  adopt  a  code  of  conduct 
should  help  to  foster  the  ethical 
behavior  of  directors,  officers,  and 
employees  because  directors,  officer  and 
employees  will  know  the  standards  of 
conduct  expected  of  them  in  ethically  • 
fulfilling  the  responsibilities  of  their 
positions  and  will  be  made  fully 
cognizant  that  their  actions  will  be 
monitored.  The  Commission  also 
believes  that  requiring  the  code  of 
conduct  and  any  waivers  of  the  code  for 
directors  and  executive  officers  to  be 
disclosed  will  provide  shareholders  the 
opportunity  to  evaluate  the  quality  of  a 
company's  code  and  the  ability  to 
scrutinize  significant  waivers  of  its 
provisions. 

Applicability  to  Registered  Management 
Investment  Companies,  Certain  Other 
Entities,  and  Foreign  Private  Issuers 

Both  the  NYSE  and  Nasdaq  proposed 
to  exempt  management  investment        * 
companies  that  are  registered  under  the 
Investment  Company  Act  from  the  new 
requirements  relating  to  board 
independence  and  the  role  of 
independent  directors  in  nomination 
and  compensation  decisions.  The 
Commission  believes  that  this 
exemption  is  reasonable,  because  the 
Investment  Company  Act  already 
assigns  important  duties  of  investment 
company  governance,  such  as  approval 
of  the  investment  advisory  contract,  to 
independent  directors.  Fiirther,  many  of 
the  Commission's  exemptive  rules 
under  the  Investment  Company  Act 
require  investment  companies  relying 
on  those  rules  to  have  a  majority  of 
independent  directors,  and  require 
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those  independent  directors  to  select 
and  nominate  other  independent 
directors. 

The  Commission  also  notes  that 
registered  management  investment 
companies  will  still  be  required  to 
comply  with  the  new  rules  relating  to 
audit  committees,  consistent  with  Rule 
lOA-3.  In  addition,  business 
development  companies  will  be 
required  to  comply  with  all  of  the  new 
requirements  under  both  proposals,  but 
will  be  required  to  use  the  "interested 
person"  standard  under  the  Investment 
Company  Act  for  purposes  of 
detennining  director  independence. 

Both  NYSE  and  Nasdaq  further 
proposed  to  exempt  asset-backed  issuers 
and  other  passive  issuers  from  the  new 
requirements  relating  to  board 
independence  and  independent  director 
role  in  nomination  and  compensation 
decisions,  as  well  as  from  the  new 
requirements  relating  to  audit 
committees.  The  Commission  believes 
that  such  an  exemption  is  reasonable, 
and  notes  that  such  entities  are  exempt 
from  the  requirements  of  Rule  lOA-3. 

The  Commission  further  believes  that 
other  proposed  provisions  relating  to 
limited  partnerships,  companies  in 
bankruptcy,  and  cooperative  entities  are 
reasonable,  given  the  specific 
characteristics  of  these  entities.  The 
Commission  notes  that  these  provisions 
have  been  designed  for  consistency  with 
Rule  lOA-3. 

The  NYSE  proposal  would  permit 
foreign  private  issuers  to  follow  home 
country  practice  in  lieu  of  the 
provisions  of  the  new  rules,  except  that 
such  issuers  would  be  required  to 
comply  with  the  requirements  relating 
to  audit  committees  and  notification  of 
non-compliance  mandated  by  Rule 
lOA-3.  In  addition,  foreign  private 
issuers  would  be  required  to  disclose 
significant  ways  in  which  their 
corporate  governance  practices  differ 
from  the  standards  that  NYSE  requires 
of  domestic  companies.  The  Nasdaq 
Issuer  Applicability  Proposal  clarifies 
that  Nasdaq's  existing  authority  under 
its  rules  to  provide  exemptions  from  its 
corporate  governance  standards  as 
necessary  so  that  a  foreign  private  issuer 
is  not  required  to  do  any  act  that  is 
contrary  to  home  countiy  laws  or 
business  practices  does  not  apply  to  the 
extent  that  it  would  be  contrary  to  the 
requirements  of  Rule  lOA-3.  Nasdaq 
woidd  also  require  a  foreign  private 
issuer  to  disclose  each  domestic 
requirement  from  which  it  is  exempted, 
and  to  describe  the  home  country 
practice,  if  any,  followed  by  the  issuer 
in  lieu  of  domestic  requirements.  The 
Commission  believes  that  granting 
exemptions  to  foreign  private  issuers  in 


deference  to  their  home  country 
practices — so  long  as  they  comply  with 
Rule  lOA-3  requirements — is 
appropriate,  and  believes  that  the 
disclosure  requirement  will  help 
investors  determine  whether  they  are 
satisfied  with  the  alternate  standards. 

Nasdaq  Going  Concern  Proposal 

Nasdaq  proposed  to  require  each 
listed  company  that  receives  an  audit 
opinion  that  contains  a  going  concern 
qualification  to  make  a  public 
annoimcement  of  such  event.  No 
commenters  offered  their  views  on  this 
proposal.  The  Commission  believes  this 
requirement  will  help  to  bring  to  the 
attention  of  investors  and  potential 
investors  the  receipt  of  a  going  concern 
qualification  by  a  company,  which  the 
Commission  believes  is  important 
information  for  shareholders.       ^ 

Nasdaq  Related  Party  Transactions 
Proposal 

Nasdaq  proposed  to  strengthen  its 
ciurent  rule  addressing  the  review  of 
related  party  transactions  to  provide 
that  all  such  transactions  would  not 
only  need  to  be  reviewed  for  potential 
conflict  of  interest  situations  on  an 
ongoing  basis,  but  that  all  such 
transactions  would  also  have  to  be 
approved  by  the  listed  company's  audit 
committee  or  another  independent  body 
of  the  board  of  directors.  No  comments 
were  received  on  this  proposal.  The 
Commission  believes  that  requiring  an 
independent  body  of  the  board  of 
directors  to  approve  all  related  party 
transactions  should  help  to  protect 
investors  because  directors  not  related 
to  management  should  be  less  likely  to 
approve  of  related  party  transactions 
that  could  be  detrimental  to  the  interests 
of  shareholders. 

Implementation  Dates  and  Transition 
Periods 

The  Commission  notes  that  both 
NYSE  and  Nasdaq  have  amended  the 
compliance  dates  and  the  transition 
periods  associated  with  the  new 
standards  relating  to  director 
independence,  board  committees,  and 
notification  of  non-compliance  so  that 
the  periods  are  consistent  with  the 
transition  period  for  Rule  lOA-3.  The 
Commission  believes  that  this  revision 
will  provide  for  ease  of  implementation. 
Accordingly,  companies  will  be 
expected  to  begin  complying  with  these 
new  listing  standards  as  of  tite  earlier  of 
their  fir^t  annual  meeting  after  January 
15,  2004  or  October  31,  2004,  except  as 
otherwise  provided  in  the  case  of 
foreign  private  issuers,  small  business 
issuers,  and  initial  public  offerings 


consistent  with  Rule  10A-3.3«o  The 
Commission  further  believes  that  the 
proposed  provisions  relating  to 
companies  transferring  their  listing  from 
one  market  to  another  are  reasonable 
and  appropriate. 

VI.  Accelerated  Approval  of  NYSE 
Amendment  Nos.  2  and  3.  Amendment 
Nos.  2,  3,  4,  and  5  to  the  Nasdaq 
Independent  Diredor  Proposal, 
Amendment  Nos.  2  and  3  to  the  Nasdaq 
Related  Party  Proposal,  Amendment 
Nos.  1,  2,  and  3  to  the  Nasdaq  Issuer 
Applicability  Proposal,  and 
Amendment  No.  2  to  the  Nasdaq  Code 
of  Conduct  Proposal 

The  Commission  finds  good  cause  for 
approving  NYSE  Amendment  Nos.  2 
and  3,  Amendment  Nos.  2,  3,  4  and  5  ' 
to  the  Nasdaq  Independent  Director 
Proposal,  Amendment  Nos.  2  and  3  to 
the  Nasdaq  Related  Party  Proposal, 
Amendment  Nos.  1,  2,  and  3  to  the 
Nasdaq  Issuer  Applicability  Proposal, 
and  Amendment  No.  2  to  the  Nasdaq 
Code  of  Conduct  Proposal  prior  to  the 
thirtieth  day  after  the  amendments  are 
published  for  comment  in  the  Federal 
Register  pursuant  to  section  19(b)(2)  of 
the  Exchange  Act. 

The  Commission  believes  that  NYSE 
Amendment  Nos.  2  and  3,  Amendment 
Nos.  2,  3,  4,  and  5  to  the  Nasdaq 
Independent  Director  Proposal,  and 
Amendment  Nos.  2  and  3  to  the  Nasdaq 
Issuer  Applicability  Proposal  address 
many  concerns  raised  in  the  comment 
letters.  Other  changes  provide  more 
guidance  regarding  certain  provisions 
that  needed  further  clarification  or  were 
added  to  bring  greater  harmony  to  the 
NYSE  and  Nasdaq  proposals.  As 
discussed  above,  the  Commission 
believes  that  these  proposed  rule 
changes,  as  amended,  are  reasonable 
and  appropriate  and  serve  the  interests 
of  the  investing  public.  The  Commission 
further  believes  that  accelerating  the 
approval  of  these  amendments  will 
enable  NYSE  and  Nasdaq  to  put  into 
place  a  complete  and  comprehensive  set 
of  corporate  governance  standards  for 
listed  companies  in  time  for  the  2004 
proxy  season.  In  addition,  the  NYSE  and 
Nasdaq  provisions  relating  to  audit 
committees  respond  to  the  mandate  of 
Rule  lOA-3,  which  requires  SROs  to 
have  such  rules  in  place  by  December  1, 
2003. 


^»°The  Nasdaq  Going  Concern  Proposal, 
however,  is  effective  immediately  upon  adoption, 
and  issuers  will  be  required  to  comply  with  the 
Nasdaq  Code  of  Conduct  Proposal  six  months  from 
the  date  of  Commission  approval.  In  addition, 
foreign  issuers  will  be  required  to  disclose  receipt 
of  a  corporate  governance  exemption  from  Nasdaq 
for  new  filings  and  listings  made  after  January  1, 
2004. 
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In  Amendment  No.  2  to  the  Nasdaq 
Related  Party  Proposal,  Nasdaq 
proposes  to  restore  language  that  was 
deleted  in  the  original  proposal  that 
clarifies  that  an  issuer's  review  of  all 
related  party  transactions  must  be  for 
potential  conflict  of  interest 
situations.  3"'  The  Commission  believes 
that  these  changes  clarify  the 
application  of  the  proposal,  and  do  not 
raise  any  new  issues.  In  Amendment 
No.  3  to  the  Nasdaq  Related  Party 
Proposal,  Nasdaq  proposes  that  the 
Related  Party  Proposal  become  effective 
on  January  15,  2004.  in  order  to 
minimize  disruption  to  existing  issuer 
audit  committees.3*2  xjje  Commission 
believes  that  this  change  will  ease 
implementation  of  the  rule. 

ui  Amendment  No.  2  to  the  Nasdaq 
Code  of  Conduct  Proposal,  Nasdaq 
proposes  to  renumber  the  paragraph  in 
NASD  Rule  4350(n)  containing  its 
provisions,  add  a  cross-reference  to  the 
definitioiTof  a  code  of  ethics 
promulgated  tmder  the  Sarbanes-Oxley 
Act,  and  to  require  any  waivers  of  a 
code  of  conduct  to  be  disclosed  in  a 
Form  8-K  within  gve  days.^ss  The 
Commission  believes  that  the 
amendment  clarifies  the  application  of 
the  proposal,  provides  a  specific  manner 
in  which  the  disclosure  requirement 
must  be  fulfilled,  and  does  not  raise  any 
new  issues. 

The  Commission  therefore  believes 
that  accelerated  approval  of  NYSE 
Amendment  Nos.  2  and  3,  Amendment 
Nos.  2,  3,  4,  and  5  to  the  Nasdaq 
Independent  Director  Proposal, 
Amendment  Nos.  2  and  3  to  the  Nasdaq 
Related  Party  Proposal,  Amendment 
Nos.  1,  2,  and  3  to  the  Nasdaq  Issuer 
Applicability  Proposal,  and  Amendment 
No.  2  to  the  Nasdaq  Code  of  Conduct 
Proposal  is  appropriate.  Based  on  the 
above,  the  Commission  finds,  consistent 
with  sections  6(b)(5)  ^^  and  19(b)  ^^s  of 
the  Exchange  Act,  that  good  cause  exists 
to  accelerate  approval  of  NYSE 
Amendment  Nos.  2  and  3;  and, 
consistent  with  sections  15A(b)(6)  ^^^ 
and  19(b)  of^the  Exchange  Act,  that  good 
cause  exists  to  accelerate  approval  of 
Amendment  Nos.  2,  3,  4,  and  5  to  the 
Nasdaq  Independent  Director  Proposal, 
Amendment  Nos.  2  and  3  to  the  Nasdaq 
Related  Party  Proposal,  Amendment 
Nos.  1,2,  and  3  to  the  Nasdaq  Issuer 
Applicability  Proposal,  and  Amendment 
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»'  See  Amendment  No.  2  to  the  Nasdaq  Related 
Party  Proposal. 

"2  See  Amendment  No.  3  to  the  Nasdaq  Related 
Party  Proposal. 

3"  See  Amendment  No.  2  to  the  Nasdaq  Code  of 
Conduct  Proposal. 

^  15  U.S.C.  78f(b)(5). 

""ISU.S.C.  78s(b). 

"•15  U.S.C  78o-3(bM6). 


No.  2  to  the  Nasdaq  Code  of  Conduct 
Proposal. 

Vn.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  NYSE 
Amendment  Nos.  2  and  3,  Amendment 
Nos.  2,  3,  4,  and  5  to  the  Nasdaq 
Independent  Director  Proposal, 
Amendment  Nos.  2  and  3  to  the  Nasdaq 
Related  'arty  Proposal,  Amendment 
Nos.  1 , : ,  and  3  to  the  Nasdaq  Issuer 
Applica  lility  Proposal,  and  Amendment 
No.  2  to  the  Nasdaq  Code  of  Conduct 
Proposa  ,  including  whether  these 
amendm  ents  are  consistent  with  the 
Exchang  s  Act.  Persons  making  written 
submiss  ons  should  file  six  copies 
thereof  ^  rith  the  Secretary,  Securities 
and  Exci  lange  CommissioH,  450  Fifth 
Street,  ^  W..  Washington,  DC  20549- 
0609.  Co  lies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  chaj  ige  that  are  filed  with  the 
Commisi  ion,  and  all  written 
commun  ications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  thj  t  may  be  withheld  fi-om  the 
public  ii  accordance  with  the 
provisioi  is  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Com]  oission's  Public  Reference 
Room.  G  )pies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princ  ipal  offices  of  the  NYSE  and 
Nasdaq.  Ml  submissions  should  refer  to 
File  No.  >R-NYSE-20O2-33,  SR-NASD 
2002-14  ,  SR-NASI>-2002-77,  SR- 
NASD-2D02-80,  SR-NASD-2002-138 
and  SR-NASD-2002-139,  and  should 
be  submitted  by  December  3,  2003. 

Vin.  Coi  elusion 

For  th(  foregoing  reasons,  the 
Commis^on  finds  that  the  propose 
rule  chartge,  SR-NYSE-2002-33,  as 
amended,  is  consistent  with  the 
ExchangA  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and,  in 
particul^,  with  section  6(b)(5)  of  the 
Exchangi  Act  38';  and  that  the  proposed 
rule  changes,  SR-NASD  2002-141,  as 
amended ;  SR-NASD-2002-77;  SR- 
NASD-2  )02-80,  as  amended;  SR- 
NASD-2  )02-138,  as  amended;  and 
SR-NASp-2002-139,  as  amended,  are 
consistent  with  the  Exchange  Act  and 
the  rules  Land  regulations  thereunder 
applicable  to  a  national  securities 
associatidn,  and,  in  particular,  with 
section  1  )A(b)(6)  of  the  Exchange 
Act388 


M'15U 

'••isa 


j.c. 
i.e. 


78f(b)(5). 
78o-3(6). 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act,389 
that  the  proposed  rule  changes,  SR- 
NYSE-2002-33,  as  amended;  SR-NASD 
2002-141,  as  amended;  SR-NASD- 
2002-77;  SR-NASI>-2002-80,  as 
amended;  SR-NASD-2002-138,  as 
amended;  and  SR-NASD-2002-139,  as 
amended,  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3w> 

Jill  M.  Peteram, 

AssistantSaretaiy. 
Exhibit  A 

Comment  Letters  Relating  to  SR-NYSE^ 
2002-33,  the  NYSE  Corporate  Governance 
Proposal 

1.  Letter  from  Timothy  J.  Adams,  General 
Counsel,  Labor  Ready,  Inc.,  to  Jonathan  G. 
Katz,  Office  of  the  Secretary,  Commission, 
dated  August  22,  2002  ("Labor  Ready  NYSE 
Letter"). 

2.  Letter  fitim  Timothy  Smith,  Senior  Vice 
rtesideni,  Walden  Asset  Management,  to  Mr. 
Harvey  Pitt,  Chairman,  Commission,  dated 
August  23,  2002  ("Walden  NYSE  Letter"). 

3.  Letter  from  Frank  Curtis,  Special 
Projects  Officer,  Railways  Pension  Trustee 
Company  Limited,  to  Mr.  H  Pitt,  Chairman, 
Commission,  dated  July  31,  2002  ("Railways 
Pension  NYSE  Letter"). 

4.  Letter  from  Timothy  H.  Smith,  President, 
and  Alisa  Gravitz,  Vice  President,  Social 
Investment  Forum,  to  Mr.  Harvey  L.  Pitt, 
Commission,  dated  August  6,  2002  ("Social 
Investment  NYSE  Letter"). 

5.  Letter  from  Douglas  H.  Philipsen, 
Chairman,  President  and  Chief  Executive 
Officer,  Independent  Bank  Corp.,  to  Mr. 
Hardwick  Simmons,  Chairman  and  Chief 
Executive  Officer,  Nasdaq,  dated  August  26, 
2002  ("Independent  Bank  Corp  NYSE 
Letter"). 

7."Letter  from  Thomas  F.  Ray,  Brookstreet 
Securities,  to  Mr.  Harvey  L.  Pitt,  Chairman, 
Commission,  dated  September  10,  2002 
("Brookstreet  Securities  NYSE  Letter"). 

8.  Letter  from  Valerie  Heinonen,  o.s.u., 
Consultant,  Corporate  Social  Responsibility, 
Ursuline  Sisters  of  Tildonk  "U.S.  Province, 
to  Harvey  Pitt,  Chair,  Commission,  dated 
August  27,  2002  ("Ursuline  Sisters  NYSE 
Letter"). 

9.  Letter  from  David  M.  Dobkin,  CFP,  First 
Affirmative  Financial  Network,  Cambridge 
Investment  Research,  Inc.  to  Mr.  Harvey  L. 
Pitt,  Chairman,  Commission,  dated 
September  6,  2002  ("Dobkin  NYSE  Letter"). 

10.  Letter  fitjm  Robert  Walker,  Vice 
President,  SRI  Policy  and  Research,  Ethical 
Funds  Inc.,  to  Mr.  Harvey  L.  Pitt,  Chairman, 
Ms.  Cynthia  A^Glassman,  Commissioner,  Mr. 
Harvey  J.  Goldschmid,  Commissioner,  Mr. 
Roel  C.  Campos,  Commissioner,  Mr.  Paul  S. 
Atkins,  Commissioner,  Commission,  dated 
September  6,  2002  ("Ethical  Funds  NYSE 
Letter"). 

11.  Letter  from  Alastair  Ross  Goobey, 
Chairman  of  the  Board,  International 
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Corporate  Governance  Network,  to  Mr. 
Harvey  Pitt,  Chairman,  Commission,  dated 
August  16,  2002  ("International  Corporate 
Governance  NYSE  Letter"). 

12.  Letter  from  Sarah  A.B.  Teslik, 
Executive  Director,  Council  of  Institutional 
Investors,  to  Harvey  L.  Pitt,  Chairman, 
Conmiission,  dated  August  1,  2002  ("Council 
of  Institutional  Investors  NYSE  Letter"). 

13.  Letter  from  Linda  Selbach,  Barclays 
Global  Investors,  to  Mr.  James  Cochrane, 
Senior  Vice  President,  Strategy  and  Planning, 
NYSE,  dated  July  18.  2002  ("Barclays  NYSE 
Letter"). 

14.  E-mail  from  Walter  J.  Coleman,  dated 
May  2,  2003  ( 'Coleman  NYSE  E-mail"). 

15.  Letter  from  David  A.  Nadler,  Ph.D., 
Mercer  Delta  Consulting,  to  Mr.  Jonathan 
Katz,  Secretary,  Commission,  dated 
November  20,  2002  ("Mercer  Delta  NYSE 
Letter"). 

16.  Letter  from  Roger  M.  Kenny,  Managing 
Partner,  Boardroom  Consultants,  to  Mr. 
Jonathan  Katz,  Secretary,  Commission,  dated 

.    December  6,  2002  ("Boardroom  Consultants 
NYSE  Letter"). 

^      17.  Letter  from  Robert  H.Cohen,  Esq., 
Morrison  Cohen  Singer  &  Weinstein,  LLP,  to 
Commission,  Attention  Jonathan  Katz, 
Secretary,  dated  December  17,  2002 
("Morrison  Cohen  NYSE  Letter"). 

18.  Memo  from  Wachtell,  Lipton,  Rosen  & 
Katz,  Financial  Institutions  Developments, 
Solving  The  Proposed  Director  Independence 
Standards  for  Bank  Holding  Company 
Directors,  by  Edward  D.  Herlihy,  Craig  M. 
Wasserman,  Richard  K.  Kim,  Lawrence  S. 
Makow,  and  Nicholas  C.  Denmio,  dated 
February  10,  2003  ("Wachtell  NYSE  Memo"). 

19.  Letter  from  Jay  W.  Lorsch,  to  Ms.  Janice 
O'Neill,  Vice  President,  Corporate 
Governance,  NYSE,  dated  May  5,  2003 
("Lorsch  NYSE  Letter"). 

20.  Letter  from  Leon  J.  Level,  Chief 
Financial  Officer,  Computer  Sciences 
Corporation,  to  Jonathan  G.  Katz,  Secretary-, 
Commission,  dated  May  5,  2003  ("Computer 
Sciences  NYSE  Letter"). 

21.  Letter  from  Eberhard  G.  H.  Schmoller, 
Senior  Vice  President  and  General  Counsel, 
CNF  Inc.,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  May  5,  2003  ("CNF  NYSE 
Letter"). 

22.  Letter  from  William  J.  Casazza,  Vice 
President,  Deputy  General  Counsel  and 
Corporate  Secretary,  Aetna,  to  Jonathan  G. 
Katz,  dated  May  6.  2003  ("Aetna  NYSE 
Letter"). 

23.  Letter  from  Stuart  A.  Sheldon,  Dow, 
Lohnes  &  Albertson,  PLLC,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  May  7, 
2003  ("Dow  Lohnes  NYSE  Letter"). 

24.  Letter  from  Thomas  E.  Rutledge,  Ogden 
Newell  &  Welch  PLLC,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  May  1,  2003 
("Ogden  Newell  NYSE  Letter"). 

25.  Letter  from  Brian  Krolicki,  President, 
-  National  Association  of  State  Treasurers,  to 

Jonathan  G.  Katz,  Secretary,  Commission, 
dated  May  2,  2003  ("National  Association  of 
State  Treasurers  NYSE  Letter"). 

26.  Letter  6t)m  Evelyn  Cruz  Sroufe,  Perkins 
Coie  LLP,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  May  5,  2003  ("Perkins 
Coie  NYSE  Letter"). 

27.  Letter  from  C.W.  Mueller,  Chairman 
and  CEO,  Ameren  Corporation,  to  Jonathan 


G.  Katz,  Secretary,  Commission,  dated  May  5, 
2003  ("Ameren  NYSE  Letter"). 

28.  Letter  from  Naohiko  Matsuo,  Director 
for  International  Financial  MaAets,  Financial 
Services  Agency,  Government  of  Japan,  to 
Jonathan  G.  Katz,  Secretary,  Conunission, 
dated  May  8,  2003  ("Financial  Services 
Agency  NYSE  Letter"). 

29.  Letter  from  Craig  S.  Tyle,  General 
Counsel,  Investment  Company  Institute,  to 
Jonathan  G.  Katz,  Secretary,  Commission, 
dated  May  8,  2003  ("Investment  Company 
Institute  NYSE  Letter")^ 

30.  Letter  from  Stacy  L.  Fox,  Senior  Vice 
President,  General  Counsel  and  Secretary, 
Visteon  Corporation,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  May  6,  2003 
("Visteon  NYSE  Letter"). 

31.  Letter  frt>m  Simon  B.  Halfin,  Counsel, 
Peoples  Energy  Corporation,  to  Jonathan  G. 
Katz,  Secretary,  Conunission,  dated  May  7, 
2003  ("Peoples  Energy  NYSE  Letter"). 

32.  Letter  from  Patrick  T.  Mulva,  Vice 
President,  Investor  Relations  and  Secretary, 
Exxon  Mobil  Corporation,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  May  7, 
2003  ("Exxon  NYSE  Letter"). 

33.  Letter  from  Robert  S.  Singley,  Vice 
President  and  Assistant  Secretary,  Wells 
Fargo  &  Company,  to  Secretary,  Commission, 
dated  May  7,  2003  ("Wells  Fai^o  NYSE 
Letter"). 

34.  Letter  from  Ned  Bamholt,  Chairman, 
President  and  CEO,  Agilent  Technologies,  to 
Secretary,  Commission,  dated  May  7,  2003 
("Agilent  NYSE  Letter"). 

35.  Letter  from  Peter  C.  Clapman,  Senior 
Vice  President  and  Chief  Counsel,  Corporate 
Governance,  TIAA-CREF,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  May  6, 
2003  ("TL\A-CREF  NYSE  Letter"). 

36.  Letter  from  Charlotte  M.  Bahin.  Senior 
Vice  President,  Regulatory  Affairs,  America's 
Community  Bankers,  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  May  8,  2003 
("America's  Community  Bankers  NYSE 
Letter"). 

37.  Letter  from  Janne  G.  Gallagher,  Vice 
President  General  Counsel,  Council  on 
Foundations,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  May  8,  2003  ("Council  on 
Foundations  NYSE  Letter"). 

38.  Letter  from  Gregory  E.  Lau.  Executive 
Director  Global  Compensation  and  Corporate 
Governance,  General  Motors  Corporation,  to 
Secretary,  Commission,  dated  May- 8,  2003 
("General  Motors  NYSE  Letter"). 

39.  Letter  from  Gerald  S.  Backman, 
Chairman  of  the  Committee,  New  ^York  State 
Bar  Association,  Business  Law  Section, 
Committee  on  Securities  Regulation,  to 
Commission,  dated  May  8,  2003  ("New  York 
State  Bar  NYSE  Letter"). 

40.  Letter  from  Mark  G.  Heesen,  President, 
National  Venture  Capital  Association,  to 
Jonathan  G.  Katz,  Secretary,  Commission, 
dated  May  8,  2003  ("National  Venture  NYSE 
Letter"). 

41.  Letter  from  KPMG  LLP,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  May  8, 
2003  ("KPMG  NYSE  Letter  "). 

42.  Letter  from  Winston  &  Strawn,  to 
Jonathan  G.  Katz,  Secretary,  Commission, 
dated  May  7,  2003  ("Winston  &  Strawn  NYSE 
Letter"). 

43.  Letter  from  Gregory  F.  Pilcher,  Senior 
Vice  President,  General  Cotmsel  and 


Corporate  Secretary,  Kerr-McGee 
Corporation,  to  Secretary,  Commission,  dated 
May  7,  2003  ( "Kerr-McGee  NYSE  Letter"). 

44.  Letter  from  C.R.  Cloutier,  Chairman, 
Independent  Community  Bankers  of 
America,  to  Jonathan  G.  Katz,  Secretary, 
Conunission,  dated  May  8.  2003 
("Independent  Commimitv  Bankers  NYSE 
Letter"). 

45.  Letter  from  James  P.  Melican,  Executive 
Vice  President,  International  Pap>er  Company, 
to  Jonathan  G.  Katz,  Secretary,  Commission, 
dated  May  8.  2003  ("International  Paper 
NYSE  Letter"). 

46.  Letter  from  LeBoeuf,  Lamb  Greene  & 
MacRae,  LL.P.,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  May  8,  2003 
("LeBoeuf  NYSE  Letter "). 

47.  Letter  from  Suzanne  Suter,  Vice 
President,  Corporate  Secretary  and  Chief 
Governance  Officer,  Anadarko  Petroleum 
Corporation,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  May  8,  2003  ("Anadarito 
NYSE  Utter"). 

48.  Letter  from  Cleary,  Gottlieb,  Steen  & 
Hamilton,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  May  16,  2003  ("Cleary 
NYSE  Letter"). 

49.  Letter  from  Kathleen  M.  Gibson, 
Chairman,  Taskforce  on  Corporate 
Accountability.  American  Society  of 
Corporate  Secretaries,  to  Jonathan  Katz, 
Secretary,  Commission,  dated  May  10,  2003 
("American  Society  of  Corporate  Secretaries 
NYSE  Letter"). 

50.  Letter  from  Charles  M.  Nathan, 
Committee  on  Securities  Regulation  of  the 
Association  of  the  Ear  of  the  City  of  New 
York,  to  Secretary,  Commission,  dated  May  9, 
2003  ("Committee  on  Securities  Regulation 
NYSE  Letter"). 

51.  Letter  from  Elizabeth  B.  Chandler,  Vice 
President,  Assistant  General  Counsel  and 
Corporate  Secretary,  Mirant  Corporation,  to 
Jonathan  G.  Katz.  Secretary,  Commission, 
dated  May  15.  2003  ("Mirant  NYSE  Letter"). 

52.  Letter  from  Franklin  D.  Raines, 
Chairman  and  CEO,  Fannie  Mae,  Chairman — 
Corporate  Governance  Task  Force,  The 
Business  Roundtable.  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  May  15,  2003 
("Business  Roundtable  NYSE  Letter"). 

53.  Letter  from  WiUiam  J.  Calise,  Jr.. 
Rockwell  Automation,  Inc.,  to  Mr.  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  May 
21,  2003  ("Rockwell  NYSE  Letter"). 

54.  Letter  from  Melvin  A.  Eisenberg,  Koret 
Professor  of  Law,  University  of  California 
School  of  Law  (Boalt  Law),  to  Secretary, 
Commission,  dated  June  16,  2003, 
("Eisenberg  NYSE  Letter"). 

55.  Letter  from  Sarah  A.  Miller,  American 
Bankers  Association,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  June  27,  2003  . 
("American  Bankers  Association  NYSE 
Letter"). 

56.  Letter  from  Deborah  S.  Lamb,  Chair, 
U.S.  Advocacy  Committee  of  ^e  Association 
for  Investment  Management  and  Research 
and  Linda  L.  Rittenhouse,  Staff,  AIMR 
Advocacy,  Association  for  Investment 
Management  and  Research,  to  Mr.  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  July  2, 
2003  ("AIMR  Advocacy  Letter"). 

57.  Letter  from  Eugene  EUman,  Executive 
Director,  Social  Investment  Organization,  to 
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Mr.  Harvev  L.  Pitt,  Chairman,  Commission, 
.dated  September  13,  2002  ("SIO  NYSE 
Letter"). 

58.  E-mail  from  Tore  U.  Johnsson,  to  nile- 
comments@sec.gov  dated  August  23,  2002 
("Johnsson  E-mail"). 

59.  E-mail  from 
Mark@mvcintemational.com  dated 
September  4,  2003  ("MVC  Associates  NYSE 
E-mail"). 

60.  Letter  from  Sullivan  &  Cromwell,  to  Mr. 
Jonathan  G.  Katz,  Secretary,  Commission, 
dated  September  23,  2003  ("Sullivan  & 
Cromwell  NYSE  Letter"). 

61.  Letter  form  Henry  A.  McKinnell,     =- 
Chairman  of  the  Board  and  Chief  Executive 
Officer,  Pfizer  Inc.,  to  Mr.  Richard  Grasso, 
Chairman,  NYSE,  dated  May  30,  2003 
("Pfizer  NYSE  Letter"). 

62.  Letter  fit>m  Barbara  ].  Krumsiek, 
President  and  CEO,  Calvert  Group,  Ltd.,  to 
Mr.  Richard  A.  Grasso,  Chairman  and  Chief 
Executive  Officer,  NYSE,  dated  May  20,  2003 
("Calvert  Letter"). 

63.  Letter  from  Bob  Reed,  JP  Financial,  to 
lanice  ("Bob  Reed  Letter"). 

Comment  Letters  Relating  to  SR-NASD- 
2002-141,  the  Nasdaq  Independent  Director 
Proposal 

1.  Letter  fit)m  D.  Scott  Huggins,  Senior 
Vice  President  and  Chief  Auditor,  Fulton 
Financial  Corporation,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  April  1,  2003 
("Fulton  Nasdaq  Letter"). 

2.  Letter  irom  Joseph  S.  Schwertz  Jr., 
Corporate  Secretary,  Whitney  Holding 
Company,  to  Jonathan  G.  Katz,  Secretary, 
Conunission,  dated  April  14,  2003  ("Whitney 
Nasdaq  Letter"). 

3.  Letter  from  Janne  G.  Gallagher,  Acting 
General  Counsel,  Council  on  Foundations,  to 
Jonathan  G.  Katz,  Secretary,  Commission, 
dated  April  15,  2003  ("Council  on 
Foundations  Nasdaq  Letter"). 

4.  Letter  from  Cary  Klafter,  Vice  President, 
Legal  and  Government  Affairs,  Intel 
Corporation,  to  Margaret  H.  McFarland, 
Deputy  Secretar>'.  Commission,  dated  April 
11.  2003  Cantel  Nasdaq  Letter"). 

5.  Letter  from  Susan  D.  Stanley,  First  Vice 
President  and  Corporate  Secretary,  Pebple's 
Bank,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  April  15,  2003  ("People's 
Bank  Nasdaq  Letter"). 

6.  Letter  from  Charlotte  M.  Bahin,  Director 
of  Regulatory  Affairs,  Senior  Regulatory 
Counsel,  America's  Community  Bankers,  to 

'Jonathan  G.  Katz.  Secretary,  Commission, 
dated  April  22.  2003  ("America's  Community 
Bankers  Nasdaq  Letter"). 

7.  Letter  from  Sarah  A.  Miller,  Director, 
Center  for  Securities,  Trust  and  Investments, 
American  Bankers  Association,  to  Jonathan 
G.  Katz,  Secretary,  Commission,  dated  April 
16,  2003  ("American  Bankers  Association 
Nasdaq  Letter"). 

8.  Letter  from  Craig  S.  Tyle,  General 
Counsel,  Investment  Company  Institute,  to 
Jonathan  G.  Katz.  Secretary,  Commission, 
dated  April  15,  2003  ("Investment  Company 
Institute  Nasdaq  Letter"). 

9.  Letter  bom  David  A.  Kastelic,  Senior 
Vice  President  and  General  Counsel,  Cenex 
Harvest  States  Cooperatives,  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  April  21, 
2003  ("Cenex  Harvest  Nasdaq  Letter"). 


10.  Lei  ter  from  Charles  M.  Nathan. 
Commit t  ie  on  Securities'Regulation  of  the 
Associat  on  of  the  Bar  of  the  City  of  New 

secretary.  Commission,  dated  April 
("Committee  on  Securities 
Nasdaq  Letter"). 

11.  Leier  from  C.R.  Cloutier,  Chairman, 
Indepen(  ent  Community  Bankers  of 

to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  May  6,  2003 
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from  Douglas  A.  Cifu,  Paul, 
",  Wharton  &  Garrison  LLP,  to 
.  Katz,  Secretary,  Commission, 
14,  2003  ("Paul  Weiss  Nasdaq 


from  Mark  G.  Heesen.  President, 
Capital  Association,  to 
'.  Katz,  Secretary,  Commission, 
"  16,2003  ("National  Venture 
Ijetter"). 

from  Fritz  Heimann,  Chairman, 
L.  Milan,  Director,  Transparency 
USA,  to  Mr.  Jonathan  G.  Katz, 
Securities  and  Exchange 
on,  dated  May  28,  2003  ("TI-USA 
Ljetter"). 

from  Bonnie  K.  Wachtel,  CEO, 
Co.,  Inc.,  to  Jonathan  G.  Katz, 
Commission,  dated  June  16.  2003 
Nasdaq  Letter"). 

from  Irwin  M.  Jacobs,  Chairman 
QUALCOMM,  to  Secretary, 
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from  Gary  P.  Kreider,  Keating, 
&  Klekamp,  PLL.  to  Secretary, 
dated  July  1,  2003  ("Kreider 
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("Kolber 

19.  Letier 
Muethinj 
Commiss  on 
Nasdaq  litter 

Commen  Letters  Relating  to  Both  SR-NYSE- 
2002-33  ( ind  SR-NASD-2002-141 


n  ail 


mmeni  s@sec.gi 


from  Stanley  Keller,  Chair, 
on  Federal  Regulation  of 
Robert  Todd  Lang,  Chair,  Task 
i^isting  Standards,  Committee  on 
P  egulation  of  Securities,  American 
Association,  Business  Law  Section,  to 

,  dated  June  2,  2003  ("Committee 
Regulation  of  Securities  Letter '). 
1  from  Peter  Herman  dated  June  3, 
Herman  E-mail"). 

from  HarlanHo6gooc/@cs.com  to 
com^ents@scc.gov,  dated  June  12,  2003 
E-mail"). 

from  Mark  R.  Beatty,  General 
:]ascade  Investment,  to  The 
Jonathan  G.  Katz.  Secretary, 
on,  dated  July  3,  2003  ("Cascade 
Letter"). 

from  Peter  S.  Brown,  Senior  Vice 
General  Counsel,  Arrow 
Inc.,  to  Ms.  Janice  O'Neill,  Vice 
Corporate  Compliance.  NYSE. 
August  28,  2003  ("Arrow  Electronics 


Comment  Letters  Relating  to  SR-NASD- 
2002-139,  the^asdaq  Code  of  Conduct 
Proposal 

1.  Letter  from  Dorothy  M.  Donohue, 
Associate  Counsel,  Investment  Company 
Institute,  to  Mr.  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  July  30,  2003  ("ICI  2002- 
139  Letter"). 

2.  Letter  fitjm  Charlotte  M.  Bahin,  Senior 
Vice  President,  Regulatory  Affairs.  America's 
Community  Bankers,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  July  31,  2003 
("ACB  2002-139  Letter"). 

Comment  Letters  Relating  to  SR-NASD- 
2002-138,  the  Nasdaq  Issuer  Applicability 
Proposal 

1.  Letter  from  Sullivan  &  Cromwell  LLP,  to 
Mr.  Jonathan  G.  Katz,  Secretary,  Commission, 
dated  July  31,  2003  ("S&C  2002-138  Letter"). 

[FR  Doc.  03^28187  Filed  11-10-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48746;  File  No.  SR-PCX- 
2003-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Pacific  Exchange,  Inc.  Relating  to 
the  Exchange's  Rules  Under  the  Minor 
Rule  Plan 

November  4,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act'*)i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  July  8, 
2003,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  adopt  new 
PCX  Rules  10.13(hK40)-(44)  and 
10.13(k)(iJ(40)-(44)  in  order  to 
incorporate  five  existing  PCX  rules  into 
the  Minor  Rule  Plan  ("MRP")  and 
Recommended  Fine  Schedule  ("RFS"). 
The  five  PCX  Rules  include:  (1)  Failure 
to  honor  priority  of  bids  and  offers 
pursuant  to  PCX  Rules  6.75  and  6.76;  (2) 
failure  to  quote  markets  within  the     - 
maximiun  quote  spread  differentials-or 
failure  to  disseminate  quotations 
accurately  pursuant  to  PCX  Rules 


•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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6.37(b)(1)  and  6.82(c)(1);  (3)  trading 
either  before  the  opening  or  after  closing 
of  market  pursuant  to  PCX  Rule  4.2;  (4) 
entering  two-sided  quotations  in  options 
issues  that  are  not  included  in  a  Remote 
Market  Maker's  ("RMM")  primary 
appointment  pursuant  to  PCX  Rule 
6.37(h)(5);  and  (5)  failure  to  maintain  an 
accurate  record  of  orders  piu-suant  to 
PCX  Rule  6.68.  The  Exchange  is  also 
proposing  three  minor  amendments  to 
the  MRP  and  RFS .  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 
***** 

Minor  Rule  Plan  ' 

Rule  10.13(a)-(g)— No  change. 

(h)  Minor  Rule  Plan:  Options  Floor 
Decorum  and  Minor  Trading  Rule 
Violations 

(l)-(24)— No  change. 

(25)  Failure  to  meet  75%  Primary 
Appointment  [Zone]  Requirement. 
(Rules  6.35.  Com.  .03  and  6.37(h)(5)) 

(26)-(32)— No  change. 

(33)  Dividing  up  an  order  to  make  its 
parts  eligible  for  entry  into  Auto-Ex  or 
PCX  Plus.  [Rules  6.87){2)[[c)]  and 
6.90(e)(1)). 

(34)-(39)— No  change. 

(40)  Member  failed  to  honor  the 
priority  of  bids  and  offers.  (Rules  6.75 
and  6.76) 

(41)  Market  Maker  failed  to  quote 
markets  within  the  maximum  quote 
spread  differentials  or  failed  to 
disseminate  quotes  accurately.  (Rules 
6.37(b)(1)  and  6.82(c)(1)) 

(42)  Member  traded  either  before  the 
opening  or  after  the  close  of  market. 
(Rule  4.2) 

(43)  Remote  Market  Maker  entered 
two-sided  quotations  in  options  issues 
that  are  not  included  in  their  primary 
appointments.  (Rule  6.37(h)(5)) 

(44)  Member  failed  to  maintain  an 
accurate  record  of  orders.  (Rule  6.68) 

(i) — ^No  change. 

(j) — No  change. 

(k)  Minor  Rule  Plan:  Recommended 
Fine  Schedule 

(i)  Options  Floor  Decorum  and  Minor 
Trading  Rule  Violation 

1.-24. — ^No  change. 

1.  Failure  to  meet  75%  Primary 
Appointment  [Zone]  Requirement. 
{Rules  6.35,  Com.  .03  and  6.37(h)(5)) 

26-32.— No  change. 

33.  Dividing  up  an  order  to  make  its 
parts  eligible  for  entry  into  Auto-Ex  or 
PCX  Plus.  [Rules  6.87(d)(2)[(c]]  and 
6.90(e)(1)) 

34.-38. — No  change. 

1.  Failure  to  meet  60%  Quoting 
Requirement.  (Rule  6.37(g)(2)) 

1st  Violation,  $500. 

2nd  Violation.  $1,000. 


3rd  Violation,  $2,500. 

2.  Member  failed  to  honor  the  priority 
of  bids  and  offers.  (Rules  6.75  and  6.76) 

1st  Violation,  $500. 
2nd  Violation.  $1,000. 
3rd  Violation.  $2,000. 

3.  Market  Maker  failed  to  quote 
inarkets  within  the  maximum  quote 
spread  differentials  or  failed  to 
disseminate  quotes  accurately.  (Rules 
6.37(b)(1)  and  6.82(c)(1)) 

1st  Violation,  $500. 
2nd  Violation,  $1,000. 
3rd  Violation,  $2,000. 

4.  Member  traded  either  before  the 
opening  of  Market  or  after  the  close  of 
market.  (Rule  4.2) 

1st  Violation.  $1,000. 
2nd  Violation,  $2,500. 
3rd  Violation.  $3,500. 

43.  Remote  Markel  Maker  entered 
two-sided  quotations  in  options  issues 
that  are  not  included  in  their  primary 
appointments.  (Rule  6.37(h)(5)) 

1st  Violation,  $500. 
2nd  Violation,  $1,000. 
3rd  Violation,  $2,500. 

44.  Member  failed  to  maintain 
accurate  record  of  orders.  (Rule  6.68) 

1st  Violation,  $500. 
2nd  Violation.  $1,000. 
3rd  Violation,  $2,500. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

I.  Purpose 

The  Exchange  proposes  to  adopt  new 
PCX  Rules  10.13(h)(40)-(44)  and 
10.13(k)(i)(40)-(44)  in  order  to 
incorporate  existing  PCX  Rules  6.75  and 
6.76.  6.37(b)(1)  and  6.82(c)(1),  4.2, 
6.37(h)(5),  and  6.68  into  the  MRP  and 
RFS. 

First,  the  Exchange  proposes  to  adopt 
new  PCX  Rules  10.13(h)(40)  and 
10.13(k)(i)(40)  into  the  MRP  and  RFS  for 
failure  to  honor  the  priority  of  bids  and 
offers  pursuant  to  PCX  Rules  6.75  and 


6.76.3  PCX  Rule  6.75  states  that  the 
highest  bid/offer  shall  have  priority,  but 
where  two  or  more  bids/offers  for  the 
same  option  contract  represent  the 
highest  price  and  one  bid/offer  is 
displayed  by  the  Order  Book  Official, 
such  bid/offer  shall  have  priority  over 
any  other  bid/ offer  at  the  post. 
Similarly,  under  PCX  Rule  6.76. 
multiple  bids  or  offers  are  afforded 
priority  based  on  account  types  and 
other  principles.  The  proposed  fines  are 
$500  for  a  first  violation,  $1,000  for  a 
second,  and  $2,000  for  a  third. 

Second,  the  Exchange  proposes  to 
adopt  new  PCX  Rules  10.13{h)(41)  and 
10.13(k)(i)(41)  into  the  MRP  and  RFS  for 
failure  to  quote  markets  within  the 
maximum  quote  spread  differentials 
pursuant  to  PCX  Rule  6.37(b)(1)  or 
failure  to  disseminate  quotations 
accurately  pursuant  to  6.82(c)(1).  PCX 
Rule  6.37(b)(1)  states  that  a  Market 
Maker  is  expected  to  bid/offer  so  as  to 
create  differences  of  no  more  than:  .25 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  bid  is  less 
than  $2,  no  more  than  .40  where  the  bid 
is  $2  or  more  but  does  not  exceed  $5, 
no  more  than  .50  where  the  bid  is  more 
than  $5  but  does  not  exceed  $10.  no 
more  than  .80  where  the  bid  is  more 
than  $10  but  does  not  exceed  $20,  and, 
no  more  than  $l.when  the  last  bid  is 
$20.10  or  more,  provided  that  the 
Options  Floor  Trading  Committee  may 
establish  differences  other  than  the 
above  for  one  or  more  series  or  classes 
of  options.  PCX  Rule  6.82(c)(1)  states 
that  Lead  Market  Makers  are  required  to 
disseminate  market  quotations 
accurately.  A  member  who  fails  to  quote 
markets  within  the  maximum-quote 
spread  differentials  or  fails  to 
disseminate  market  quotations 
accurately  will  be  subject  to  disciplinary 
action  pursuant  to  PCX  Rule 
10.13(h)(41).  The  proposed  fines  are 
$500  for  a  first  violation,  $1,000  for  a 
second,  and  $2,000  for  a  third. 

Third,  the  Exchange  proposes  to 
adopt  new  PCX  Rules  10.13(h)(42)  and 
10.13(k)(i)(^2)  for  trading  either  bef(»« 
the  opening  or  after  the  close  of  market 
pursuant  to  PCX  Rule  4.2.  PCX  Rule  4.2 
states  that  trading  shall  be  limited  to  the 
hours  diuing  which  the  Exchange  is 
open  for  the  transaction  of  business.  No 
member  shall  make  any  bid.  offer  or 
transaction  upon  the  Floor  before  the 
official  opening  of  the  Exchange  or  after 
the  closing  of  the  market.  Under  the 
proposed  rule,  a  member  that  trades 
either  before  the  opening  or  after  the 
close  of  market  will  be  subject  to 
disciplinary  action  pursuant  to  PCX 


^  PCX  Rule  6.76  is  the  priority  nile  applicable  to 
PCX  Plus. 
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Rule  10.13(h)(42).  The  proposed  fines 
are  $1,000  for  a  first  violation,  $2,500 
for  a  second,  and  $3,500  for  a  third. 

Fourth,  the  Exchange  proposes  to 
adopt  new  PCX  Rules  10.13(h)(43)  and 
10.13(k)(i)(43)  into  the  MRP  and  RFS  for 
violation  of  the-two-sided  quotation 
restriction  for  RMMs.  PCX  Rule 
6.37(h)(5)  restricts  RMMs  from  entering 
two-sided  quotations  in  options  issues 
that  are  not  included  in  their  primary- 
appointments.  RMMs  are,  however, 
permitted  to  enter  single-sided  quotes 
and  multiple  orders  to  buy  and  sell  the 
same  option  issues.  Under  the  proposed 
rule,  a  RMM  that  enters  a  two-sided 
quotation  in  options  issues  outside  of 
their  primary  appointments  will  be 
subject  to  disciplinary  action  pursuant 
to  PCX  Rule  10.13(h)(43}.  The  proposed 
fines  are  $500  for  a  first  violation, 
$1,000  for  a  second,  and  $2,500  for  a 
third. 

Fifth,  the  Exchange  proposes  to  adopt 
new  PCX  Rules  10.13(h)(44)  and 
10.13(k)(i)(44)  for  failure  to  maintain  an 
accurate  record  of  orders.  PCX  Rule  6.68 
requires  members  to  maintain  and 
preserve  a  written  record  of  every  order 
for  a  period  of  time  specified  by  the 
Commission.  The  proposed  fines  are 
$500  for  a  first  violation,  $1,000  for  a 
second,  and  $2,500  for  a  third. 

The  Exchange  also  proposes  to  amend 
PCX  Rule  10.13(k}(i)(39)  to  include  a 
fine  schedule  for  Rf^s'  failvuB  to  meet 
the  60%  quoting  requirement.  The 
proposed  fine  schedule  for  PCX  Rule 
10.13(h)(39)  was  inadvertently  omitted 
in  a  previous  rule  filing,"  and  it  is 
consistent  with  the  fines  established  for 
violations  by  a  Market  Maker  involving 
the  75%  primary  appointment 
requirement  and  the  60%  in-person 
trading  requirement. ^  In  addition,  the 
Exchange  proposes  to  amend  the  text  of 
current  PCX  Rules  10.13(h}{25)  and 
10.13(k)(i}(25)  to  include  references  to 
PCX  Rule  6.37(h)(5)  for  purposes  of 
clarifying  the  application  of  the  fine 
schedule  for  violations  by  RMMs 
involving  the  75%  primary  appointment 
requirement. 

Finally,  the  Exchange  proposes  two 
amendments  to  PCX  Rules  10.13(h)(33) 
and  10.13(k)(i)(33)  of  the  MRP  and  RFS. 
First,  the  corresponding  rule  niunber 
will  be  changed  to  reflect  the  correct 
rule  number,  which  is  "Rule  6.87(d)(2)". 
Second,  the  equivalent  rule  violation  in 
PCX  Plus,  "Rule  6.90(e)(1)",  will  be 
added  to  this  MRP  and  RFS. 

The  Exchange  believes  that  the 
proposed  rule  changes  will  serve  to 


*  See  Securities  Exchange  Act  Release  No.  47838 
(May  13,  2003).  68  FR  27129  (May  19,  2003)  (Order 
approving  PCX  Plus). 

*  See  PCX  Rules  10.13(R(i)(25)  and 
10.13(k)(i)(26). 


significiuitly  strengthen  the  ability  of  the 
Exchange  to  carry  out  its  oversight 
responabilities  as  a  self-regulatory 
organizlition  ("SRO").  The  rules  should 
also  aidj  the  Exchange  in  carrying  out  its 
surveillance  and  enforcement  functions. 
Under  tjie  proposed  rules,  the 
Enforceinent  Department  would 
continiB  to  exercise  its  discretion  under 
PCX  Riie  10.13(f)  and  take  cases  out  of 
the  MRP  to  pursue  them  as  formal 
disciplinary  matters  if  the  facts  or 
circumstances  warrant  such  action.^ 

In  ad(  lition,  two  of  the  proposed  rule 
adoptio  IS  (i.e..  Proposed  PCX  Rules    . 
10.13{h  {40)-(41)  and  10.13(k)(i)(40)- 
(41))  co:  respond  to  those  found  in  the 
Chicago  Board  Options  Exchange 
("CBOE  •)  and  the  American  Stock 
Exchani  ;e  ("Amex")  MRP.  respectively. ^ 
Thus,  tl  e  Exchange  is  proposing  to 
such  rules  into  the  MRP  to 
to  those  found  in  other  SROs' 


include 
conforn 
MRPs 


2.  Statu 


ory  Basis 


The  E  Kchange  believes  that  the 
proposa  is  consistent  with  Section  6(b) 
of  the  A  ct.s  in  general,  and  Section 
6(b)(5)  (  f  the  Act,"  in  particular,  in  that 
it  will  promote  just  and  equitable 
principles  of  trade;  facilitate 
transact  ons  in  securities,  remove   "" 
impedii  lents  to  and  perfect  the 
mechan  isms  of  a  fi-ee  and  open  market 
and  a  ni  tional  market  system;  and 
protect  nvestors  and  the  public  interest. 
The  Exc  [lange  believes  that  the  proposal 
is  also  c  insistent  with  Section  6(bj(6)  of 
the  Act, '"  which  requires  that  members 
and  pen  ons  associated  with  members 
be  appn  tpriately  disciplined  for 
violatioi  is  of  Exchange  rules. 

B.  Self-1  egulatory  Organization's 
Stateme  nt  on  Burden  on  Competition 

The  Qcchange  does  not  believe  that 
the  proj  osed  rule  change  will  impose 
any  bun  len  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  pmposes  of  the  Act. 


iQi 


6  The 
that  PCX 
market  m 
previous! 
technical 
market  m 
piu'suant 
Act  Release 
13345, 

7  See  e 
590G. 

8  15U 
915U 
'0  15U. 


Q  mmission  notes  that  certain  of  the  rules  ■ 
I  roposes  to  add  to  its  MRP  relate  to 
.^ing  obligations,  and  further  notes  that  it 
has  indicated  that  "only  the  most 
nd  non-substantive  violations"  of  a 
er's  obligations  should  be  handled 
a  minor  rule  plan.  Securities  Exchange 
No.  27878  (April  14,  1990),  55  FR 
[SII-NYSE-89-441. 
?.4.  CBOE  Rule  17.50(g)(5)  and  Amex  Rule 


SC 


SC 


78f(b). 

.  78f{b)(5). 

.C.  78f(b)(6). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 

.  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  rbspect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-32  and  should  be 
submitted  by  December  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FRDoc.  03-28275  Filed  11-10-03;  8:45  am) 

BILUNG  CODE  a010-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  October  31 , 
2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number  OST-2003-16416. 

Date  Filed:  October  28.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PSC/Reso/119  dated  October 
14,  2003,  Expedited  Resolutions  and 
Reconunended  Practices  (RPs)  rl-4. 
Intended  effective  date:  January  1,  2004. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations. 
Federal  Register  Liaison. 

[FR  Doc.  03-28347  Filed  11-10-03;  8:45  am) 

BILUNG  CODE  4810-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  To 
Release  Airport  Property  at  the 
EdlntHirg  International  Airport, 
Edinburg,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  request  to  release 
airport  property. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  the  Edinburg  International 
Airport  imder  the  provisions  of  Section 
125  of  the  Wendell  H.  Ford  Aviation 
Investment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  December  12,  2003. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Mike  Nicely,  Manager,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Texas  Airports 
Development  Office,  ASW-650,  Fort 
Worth,  Texas  76193-0650. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Arnold 
Vera,  Public  Works  Director/ Airport 
Manager,  at  the  following  address:  City 
of  Edinburgh  210  W.  Mclntyre,  P.O.  Box 
1079,  Edinburg.  Texas  78540. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rodney  Clark,  Program  Manager, 


Federal  Aviation  Administration,  Texas 
Airports  Development  Office,  ASW- 
650,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0650,  Telephone: 
(817)  222-5659,  E-mail: 
Rodney.Clark@faa.gov,  Fax:  (817)  222- 
5989. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on  the  request 
to  release  property  at  the  Edinburg 
International  Airport  under  the 
provisions  of  the  AIR  21. 

The  following  is  a  brief  overview  of 
the  request:  The  City  of  Edinburg 
requests  the  release  of  1.4046  acres  of 
non-aeronautical  airport  property.  The 
land  was  purchased  through  the  City's 
General  Operating  Budget  in  1996.  The 
funds  generated  by  the  release  will  be 
used  for  upgrading,  maintenance, 
operation  and  development  of  the 
airport. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATK)N 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  relevant  to  the 
application  in  person  at  the  Edinburg 
International  Airport,  telephone  number 
(956) 383-5661. 

Issued  in  Forth  Worth,  Texas,  on  October 
23,  2003. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

(FR  Doc.  03-28269  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  July  25,  2003.  page  44137. 


DATES:  Comments  must  be  submitted  on 
or  before  December  12,  2003.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Tit/e.Overflight  Billing  and 
Collection  Customer  Information  Form. 

Type  of  Request:  Extensions  of  a 
currently  approved  collection. 

Forms(s):  NA. 

Affected  Public:  A  total  of  600  air 
carriers. 

Abstract:  This  information  is  needed 
to  obtfun  accurate  billing  information 
for  FAA  air  traffic  and  related  services 
for  certain  aircraft  that  transit  U.S. 
controlled  airspace  but  neither  take  off 
irom,  nor  land  in,  the  United  States.  The 
respondents  are  air  carriers  who  meet 
the  criteria  of  transiting  U.S.  controlled 
airspace. 

Estimated  Annual  Burden  Hours:  An 
estimated  50  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17di  Street,  NW., 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will  ■ 
have  practical  utility;  the  acciu^cy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected:  and  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  November  3, 
2003. 

Judith  D.  Street,  , 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division, 
APF-100. 

[FR  Doc.  03-28266  Filed  11-10-03;  8:45  am] 

BIUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

FSderal  Aviation  Administration 

Agency  information  Collsction  Activity 
Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  199S  (44 
U.S.C.  3501  et  seq.,  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  July  25,  2003,  page  44137. 
DATES:  Comments  must  be  submitted  on 
or  before  JJecember  12,  2003.  A 
conunent  to  0MB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPt^MENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Representative  of  the 
Administrator,  14  CFR  part  183. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0033. 

Forms(s):  FAA  Forms  8110-14,  8110- 
28,  8710-6,  8710-10. 

Affected  Public:  A  total  of  4.874 
aviation  trainers. 

Abstmct:  Title  49,  United  States  Code, 
section  44702  authorizes  the 
appointment  of  approximately  quallHed 
persons  to  be  representatives  of  the 
Administrator  to  allow  those  persons  to 
examine,  test  and  certify  other  persons 
for  the  purpose  of  issuing  them  pilot 
and  instructor  certificates.  The 
information  collected  is  used  to 
determine  the  eligibility  of  the 
representatives. 

Estimated  Annual  Burden  Hours:  An 
estimated  6,886  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  coUection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 


automat  ed  collection  techniques  or 
other  foi  ms  of  information  technology. 

Issued |n  Washington,  DC,  on  November  3, 


2003. 
Judith  D. 

FAA  Infd^ation 
Officer, 
APF-100 
(FRDoc 

BILLING 


Street, 

CoUection  Clearance 
$fandards  and  Information  Division, 


33-28267  Filed  lJ-10-03;  8:45  am) 
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DEPAR'  MENT  OF  TFOVNSPORTATION 
FederaliAviatlon  Administration 


Agency 


Under  C  MB  Review 

AGENCY:  Federal  Aviation 
Admini!  tration  (FAA),  DOT. 
ACTION:   Jotice. 


nforroation  Collection  Activity 


SUMMAR1 :  In  compliance  with  the 
Paperwc  rk  Reduction  Act  of  1995  (44 
U.S.C.  3  ;01  et  seq.),  this  notice 
annoimc  es  that  the  Information 
Collecti(  n  Request  (ICR)  abstracted 
below  hi  IS  been  forwarded  to  the  Office 
of  Man^  ;ement  and  budget  (OMB)  for 
extension  of  the  currently  approved 
collectiop.  The  ICR  describes  the  nature 
of  the  in  brmation  collection  and  the 
expectec  burden.  The  Federal  Register 
notice  w  th  a  60-day  comment  period 
solicitin  ;  comments  on  the  following 
coUectio  a  of  information  was  published 
on  April  17,  2003,  on  page  19066. 
DATES:  Comments  must  be  submitted  on 
or  befora  December  12.  2003.  A 
comment  to  OMB  is  most  effective  if 
OMB  reoeives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  oi^  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal ,  Aviation  Administration  (FAA) 

Title:  ( lompetition  Plans.  Passenger 
Facility  Charges. 

Type  (^Request:  Extension  of  a 
currentl]  approved  collection. 

OMB  (  ontrol  Number:  2120-0661. 

Forms  s):  NA. 

Affecti  d  Public:  A  total  of  40  public 
agencies  controlling  medium  or  large 
hub  airpi  )rts. 

Abstra  :t:  This  information  is  needed 
to  meet  t  le  requirements  of  title  49, 
section  4D117(k),  Competition  Plans, 
and  to  ca  try  out  a  passenger  facility 
charge  a]  iplication.  No  Passenger 
Facility  Charge  (PFC)  may  be  approved 
for  a  covered  airport  and  no  Airport 
Improvement  Program  (AIP)  grant  may 
be  made  for  a  covered  airport  unless  the 
airport  has  submitted  a  written 
competition  plan  in  accordance  with  the 
statute. '  he  affected  public  includes 


public  agencies  controlling  medium  or 
large  hub  airports. 

Estimated  Annual  Burden  Hours:  An 
estimated  4,860  hoiu-s  annually. 

ADDRESSES:  Send  comments  to  the  office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street.  NW.,  Washington,  DC 
20503,  Attention  FAA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acciu^cy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC.on  November  3. 
2003. 

Judith  D.  Street, 

FAA  Information  CoUection  Clearance 
Officer,  Standards  and  Information  Division, 
PF-lOO. 

(FR  Doc.  03-28268  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4910^13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

ISummary  Notica  No.  PE-2003-64] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simmiary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 
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DATES:  Comments  on  petitionis  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  24,  2003. 
ADDRESSES:  You  may  submit  comments 
(identified  by  DOT  DMS  Docket  Number 
FAA-2003-XXXXX)  by  any  of  the 
following  methods: 

Web  site:  http://dms.dot.gov.  Follow 
the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

Fax:  1-202-493-2251. 

Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

Hand  Delivery:  Room  PL-^01  on  the 
plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  November  5, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-16218. 

Petitioner:  ATA  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To 
permit  ATA  Airlines,  Inc.,  to  conduct  8 
operations  daily  at  LaGuardia  Airport 
(LGA)  in  addition  to  the  22  LGA  slots 
allocated  currently  to  ATA. 

Docket  No. :  FAA-2003-1 61 95. 

Petitioner:  Comair,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To 
permit  Comair,  Inc.,  to  operate 
previously  authorized  AIR-21 


exemption  services  between  LaGuardi^ 
Airport  and  numerous  small  hub  or 
non-hub  airports. 

Docket  No.:  FAA-2003-16195. 

Petitioner:  Spirit  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To 
permit  Spirit  Airlines,  Inc.,  to  operate  8 
slots  at  LaGuardia  Airport  (LGA)  in 
addition  to  the  20  LGA  slots  allocated 
ciurently  to  Spirit  Airlines,  Inc. 

[FR  Doc.  03-28256  Filed  11-10-03;  8:45  am] 

BILUNG  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Love  Field,  Dallas,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Love 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  12,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
AWS-611,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Kenneth 
Gwyn,  Director  of  Aviation,  City  of 
Dallas  at  the  following  address:  8008 
Cedar  Springs  Road,  LB-16,  Dallas, 
Texas  77235. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  AS W-611,  Fort 
Worth.  Texas  76193-0610,  (817) 
222-5613. 


The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATKMI:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Dallas  Love  Field  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  October  30,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  26,  2004. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1.  2005. 

Proposed  charge  expiration  date: 
January  1.  2012. 

Total  estimated  PFC  revenue: 
$53,300,000. 

PFC  application  number:  OA-0\-1- 
00-DAL. 

Brief  Description  of  Proposed  Proiect(s) 

Projects  To  Impose  a  PFC 

1.  Construct  Light  Rail  Transit  Station 

Proposed  class  or  classes  or  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Air  Taxi/Commercial  Operators 
Filing  FAA  Form  1800-31,  Non- 
scheduled  Commuters/Small 
Certificated  Air  Carriers,  Non-scheduled 
Large  Certificated  Air  Carriers,  Non- 
scheduled  Foreign  Flag  Air  Carriers, 
Scheduled  Foreign  Flag  Air  Carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meachum  Blvd.,  Fort 
Worth,  Texas  76137^298. 

In  addition,  any  person  may,  upon 
request,  inspect  in  person  the 
application,  notice  and  other  docvunents 
germane  to  the  application  at  Dallas 
Love  Field. 

Issued  in  Fort  Worth,  Texas,  on  October  31, 
2003. 

Naomi  L.  Saundera, 

Manager,  Airports  Division. 

(FR  Doc.  03-28270  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
04-14-C-OO-SJC  To  Impose  and  Use 
ttie  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Norman  Y.  IMineta  San 
Jose  intemationai  Airport,  San  Jose, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the     " 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Norman  Y. 
Mineta  San  Jose  Intemationai  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  12,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  90410-1303. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ralph  G. 
Tonseth,  Director  of  Aviation,  city  of 
San  Jose,  at  the  following  address:  1732 
N.  First  Street,  Suite  600,  San  Jose,  CA 
95112.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
city  of  San  Jose  under  §  158.23  of  Part 
158. 

TOR  FURTHER  INFORMATION  CONTACT: 

Maryls  Lingsch,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Norman  Y.  Mineta  San  Jose 
Intemationai  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  October  30,  2003.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
city  of  San  Jose  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 


approve 
in  wholp 
January 

The 
the 


or  disapprove  the  application, 
or  in  part,  no  later  than 
29.  2004. 
fi^Uowing  is  a  brief  overview  of 


app  ication. 
Propc^ed  charge  effective  date: 
2014. 
charge  expiration  date: 
1,  2017. 
of  proposed  PFC:  $4.50. 
estimated  PFC  revert  ue: 
000. 
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or  classes  of  air  carriers  which 
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may  inspect  the 
applicat  on  in  person  at  the  FAA  office 
listed  ahlove  under  FOR  FURTHER 

CONTACT  and  at  the  FAA 
Airports  Division  located  at: 
,  \.viation  Administration, 
Division,  15000  Aviation  Blvd., 
,  CA  90261.  hi  addition,  any 
',  upon  request,  inspect  the 
ication,  notice  and  other  docimients 
germanejto  the  application  in  person  at 
San  Jose. 


nay. 
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L.  Chan, 

f<  nager.  Airports  Division,  Western- 
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DEPARIJMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Policy  Sfitement  No.  ANE-2002-35.15-R0 


fcr 


Propeller  Safety  Analysis 

"ederal  Aviation 
Adminis  xation,  DOT. 

r  lotice  of  availability;  policy 


SUMMARYt  The  Federal  Aviation 
Adminis  ration  (FAA)  announces  the 
availabil  ty  of  policy  for  propeller  safety 
emalysis 

DATES 

number 
October 


Tie 


FAA  issued  policy  statement 
4NE-2002-35.15-R0  on 
2003. 


;o. 


FOR 

Tumberj , 

Standard 

England 

01803 

telephi 

238-7191 

available 

address 


FURTtlER  INFORMATION  CONTACT:  Jay 
FAA.  Engine  and  Propeller 
Staff,  NAE-llO,  12  New 
■:xecutive  Park,  Burlington,  MA 
e-fnail:  jay.tumberg@faa.gov; 
r.  (781)  238-7116;  fax:  (781) 

The  policy  statement  is 
on  the  Internet  at  the  following 
ttp://www.airweb.faa.gov/rgl. 


loni '. 


If  you  do  not  have  access  to  the  Intemet, 
you  may  request  a  copy  of  the  policy  by 
contacting  the  individual  listed  in  this 
section. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  a  notice  in  the  Federal 
Register  on  November  21,  2002  (67  FR 
70295)  to  annoxmce  the  availability  of 
the  proposed  policy  and  invite 
interested  parties  to  comment. 

Background 

The  intent  of  this  policy  is  to  provide 
guidance  for  conducting  a  propeller 
safety  analysis.  Although  14  CFR  part  35 
does  not  explicitly  require  a  safety 
analysis,  safety  analyses  are  frequently 
eonducted  to  support  part  35 
requirements,  special  conditions,  and 
aircraft  manufacture  certification 
requirements.  This  pohcy.  does  not 
establish  new  requirements. 

(Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
OcTtober  30,  2003. 
Francis  A.  Favara, 

ActingManager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28264  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  4910-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-98-4957] 

Extension  of  Existing  information 
Collection:  Comment  Request 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  and  request  for  public 
comments. 


SUMMARY:  This  notice  requests  public 
participation  in  the  Office  of 
Management  and  Budget  (OMB) 
approval  process  regarding  an  extension 
of  an  existing  RSPA  collection  of  , 
information.  RSPA  intends  to  request 
OMB  approval  of  information  collection 
2137-0596,  National  Pipeline  Mapping 
Program  under  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  part 
1320. 

DATES:  Comments  on  this  notice  must  be 
received  within  60  days  of  the 
publication  date  of  this  notice  to  be 
assured  of  consideration. 
ADDRESSES:  hiterested  persons  are 
invited  to  send  comments  in  duplicate 
to  the  Dockets  Facility,  U.S.  Department 
of  Transportation,  Dockets  Facility,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590-0001  or  e-mail  to  http:// 


Federal  Register/ Vol.  68,  No.  218 /Wednesday,  November  12.  2003 /Notices  64189 


dms.dot.gov.  Please  identify  the  docket 
and  notice  numbers  shown  in  the 
heading  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Fell,  (202)  366-6205,  to  ask 
questions  about  this  notice;  or  write  by 
e-mail  to  marvin.feIl@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Pipeline  Mapping 
System  Program. 

Type  of  Request:  Extension  of  existing 
information  collection. 

Abstract:  The  Department  of 
Transportation  (DOT),  along  with  other 
Federal  and  State  agencies,  has  been 
working  side  by  side  with  natural  gas 
and  hazardous  liquid  operators  to 
develop  a  national  pipeline  mapping 
system  (NPMS).  This  system  depicts 
iand  provides  data  on  the  entire  United 
States  natural  gas  transmission  and 
hazardous  liquid  pipeline  system 
operating  in  the  United  States.  The 
Pipeline  Safety  Improvement  Act  of 
2002  promulgated  on  December  17, 
2002,  requires  that  all  transmission 
pipeline  operators  provide  maps  of  their 
pipelines.  Additionally,  it  requires 
updates  when  ownership  or  operation  of 
these  lines  change. 

Estimate  of  Burden:  1  hour  per  mile. 

Respondents:  Gas  transmission  and 
hazardous  liquid  operators. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Total  Annual  Burden  on 
Respondents:  157,112  hours. 

This  document  can  be  reviewed 
between  10  A.M. — 5  p.m.  Monday 
through  Friday,  excluding  Federal 
holidays,  at  the  Dockets  Facility,  U.S. 
Department  of  Transportation,  Room 
PL-401,  400  Seventh  St.,  SW, 
Washington,  DC  20590. 

Conunents  are  invited  on:  (a)  The 
need  for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

All  timely  written  comments  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  be  available  to  the 
public  in  the  docket. 


Issued  in  Washington,  DC,  on  October  29, 
2003. 

Stacey  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-28327  Filed  11-10-03;  8:45  am) 

BILUNG  CODE  4910-6O-l> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Corrosion  Tiireat  to 
Newly  Constructed  Gas  Transmission 
and  Hazardous  Liquid  Pipelines 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin. 

SUMMARY:  RSPA's  Office  of  Pipeline 
Safety  (OPS)  is  issuing  this  advisory 
bulletin  to  owners  and  operators  of 
natural  gas  and  hazardous  liquid 
pipelines  to  consider  the  threat  from 
external  corrosion  during  and 
immediately  after  construction  of  new 
steel  pipelines  or  pipeline  segments. 
Operators  are  strongly  encouraged  to 
determine  whether  new  pipelines  are 
susceptible  to  interference  and  damage 
from  stray  electrical  currents.  Operators 
should  carefully  monitor  and  take 
action  to  mitigate  any  detrimental 
effects. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Huriaux,  (202)  366-4565;  or  by 
e-mail,  richard.huriaux@rspa.dot.gov. 
This  document  can  be  viewed  at  the 
OPS  Home  page  at  http://ops.dot.gov. 
General  information  about  the  RSPA/ 
OPS  programs  may  be  obtained  by 
accessing  RSPA's  Home  page  at  http:// 
rspa.dot.gov. 

I.  Advisory  Bulletin  (ADB-03-06) 

To:  Owners  and  Operators  of  Gas 
Transmission  and  Hazardous  Liquid 
Pipeline  Systems. 

Subject:  Corrosion  Threat  to  Newly 
Constructed  Gas  Transmission  and 
Hazardous  Liquid  Pipelines. 

Purpose:  To  advise  owners  and 
operators  of  natural  gas  transmission 
and  hazardous  liquid  pipelines  to 
consider  external  corrosion  as  a  possible 
safety  risk  to  newly  constructed 
pipelines  and  to  identify  and  remediate 
the  detrimental  effects  of  stray  currents 
during  and  after  construction. 

Advisory:  Each  operator  of  a  natural 
gas  transmission  or  hazardous  liquid 
pipeline  should  determine  whether  new 
steel  pipelines  are  susceptible  to 
detrimental  effects  from  stray  electrical 
currents.  Based  on  this  evaluation,  an 
operator  should  carefully  monitor  and 


take  action  to  mitigate  detrimental 
effects.  The  operator  should  give  special 
attention  to  a  new  pipeline's  physical 
location,  particularly  a  location  that 
may  subject  the  new  pipeline  to  stray 
currents  from  other  underground 
facilities,  including  other  pipelines,  and 
induced  currents  from  electrical 
transmission  lines,  whether 
aboveground  or  underground.  Operators 
are  strongly  encouraged  to  review  their 
corrosion  control  programs  and  to  have 
qualified  corrosion  personnel  present 
during  construction  to  identify, 
mitigate,  and  monitor  any  detrimental 
stray  currents  that  might  damage  new 
pipelines. 

SUPPLEMENTARY  INFORMATION: 
n.  Background 

This  action  follows  the  discovery  of 
substantial  external  corrosion  on  a 
newly  constructed  gas  transmission 
pipeline.  The  pipeline  had  been  in 
service  a  little  over  two  years  when  this' 
unexpected  corrosion  was  revealed  by  a 
high-resolution,  inline  inspection  tool. 
The  pipe  wall  pitting  was  consistent 
with  that  caused  by  underground  stray 
electrical  current  before  a  cathodic 
protection  system  is  installed.  In  some 
isolated  areas,  the  pipeline  exhibited 
more  than  50%  wall  loss.  Corrosion  due 
to  stray  current  is  most  often  found  on 
pipelines  that  cross  other  underground 
structures  (such  as  other  pipelines)  or 
that  follow  overhead  electric 
transmission  lines. 

Pipelines  are  often  routed  along 
common  use  right-of-ways.  This 
presents  complicated  corrosion 
scenarios  that  must  be  addressed  by 
corrosion  engineers,  hi  some  instances, 
the  common  right-of-way  includes  high 
voltage  power  lines  that  can  induce 
alternating  current  on  a  new  pipeline. 
This  can  result  in  significant  corrosion 
damage  to  the  pipeline  in  a  short  period. 
In  other  instances,  the  common  right-of- 
way  will  cross  or  parallel  foreign 
pipelines.  This  requires  consideration  of 
the  effects  of  electrical  interference  from 
foreign  pipeline  cathodic  protection 
systems,  both  on  the  new. pipeline  and 
on  the  existing  foreign  pipeline. 

Corrosion  control  on  gas  transmission 
and  hazardous  liquid  pipelines  is 
addressed  in  the  Federal  Pipeline  Safety 
Regulations  at  49  CFR  part  192,  subpart 
I  and  part  195,  subpart  H.  Although  49 
CFR  192.455(a)(2)  and  195.563(a)  state 
that  a  cathodic  protection  system  must 
be  installed  and  placed  in  operation 
within  one  year  after  completion  of 
construction,  operators  are  encouraged 
to  have  qualified  corrosion  personnel 
identify,  mitigate,  and  monitor  any 
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detrimental  stray  currents  prior  to  and 
during  construction. 

Operators  should  refer  to 
reconunended  practices  provided  by 
national  consensus  standards 
organizations,  such  as  the  American 
Society  of  Mechanical  Engineers 
(ASME)  standards  B31.4  and  B31.8, 
NACE  International  (NACE)  corrosion 
standards,  and  Gas  Piping  Technology 
Committee  (GPTC)  guidance  docimients 
for  help  in  addressing  stray 
underground  electrical  ciurent 
interference  on  gas  transmission  and 
hazardous  liquid  pipelines. 

Issued  in  Washington.  DC,  on  November  5, 
2003. 

Stacey  L.  Gerard,  ' 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-28326  Filed  11-10-03;  8:45  am] 

BHJJNGCOOE  4810-6(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnanc*  Docket  No.  34426] 

Union  Pacific  Railroad  Company- 
Temporary  Trackage  Rigiits 
Exemption— The  Burlington  Northern 
and  Santa  Fe  Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  temporary  overhead  trackage 
rights  to  Union  Pacific  Railroad 
Company  (UP)  over  BNSF's  rail  line 
between  BNSF  milepost  768.89  near 
Dallas  (Forest  Avenue),  TX,  and  BNSF 
milepost  60.6  near  Houston  (Belt 
Junction),  TX,  a  distance  of 
approximately  247.5  miles.^ 

The  transaction  was  scheduled  to  be 
consimunated  on  November  1,  2003,^ 
and  the  authorization  is  scheduled  to 
expire  on  or  about  December  23,  2003. 
The  purpose  of  the  temporary  trackage 
rights  is  to  facilitate  maintenance  work 
on  UP  lines. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  temporary 
trackage  rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and ' 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.—^Lease  and 
Operate,  360  I.CC.  653  (1980),  affd  sub 
nom.  Railway  Labor  Executives'  Ass'n  v. 
United  States,  675  F.2d  1248  (D.C.  Cir. 
1982). 


This  iotice  is  filed  under  49  CFR 
1180.2(d)(8).'  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  Sled  at  any  time.  The  filing  of 
a  petitic  n  to  revoke  will  not 
automat  ically  stay  the  transaction. 

An  or  ginail  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  Ko.  34426,  must  be  filed  with 
the  Siumce  Transportation  Board,  1925 
K  Stree^  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal.  1416  Dodge  Street,  Room  830, 
Omaha,jNE  68179. 

Board  decisions  and  notices  are 
availabl  5  on  the  Board's  Web  site  at 
"http:/A  vww.stb.dot.gov." 

Decide  1:  November  3,  2003. 

By  the  Soard,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  >  .  Williams, 
Secretary 

[FRDoc.  )3-28153  Filed  11-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Fin  ince  Docket  No.  34420] 


CSX  Tra^sportatioi 

Rights 

Railroa< 

Corman 

Kentucl^ 


tn,  Inc. — ^Trackage 
i  xemption — R.J.  Corman 
Company/Memphis  Line;  R.J. 
Railroad  Company/Central 
ly  Lines,  LLC— Tracicage  Rights 
ExemptI  on— CSX  Transportation,  Inc. 

Pursui  int  to  a  written  master  trackage 
rights  ag  reement  dated  October  15, 
2003,  R.  .  Corman  Railroad  Company/ 
Memphi  5  Line  (RJCM)  has  agreed  to 
grant  ovi  srhead  trackage  rights  to  CSX 
Transpo  tation.  Inc.  (CSXT)  between 
CSXT  milepost  F-118:74/RJCM 
mileposl  LF-118.74  at  Memphis 
Junctioni  KY,  and  RJCM  milepost  D-152 
at  Lewis  biffg,  KY,  a  distance  of 
approxii  [lately  33  miles,  and  CSXT  has 
agreed  t(  i  grant  overhead  trackage  rights 
to  R.J.  Ci  »rman  Railroad  Company/ 
Central  ]  Centucky  Lines,  LLC  (RJCC) 
between  CSXT  milepost  VB113.81  at 
Winches  ter,  KY,  connecting  to  CSXT's 
CC  Subo  ivision  at  milepost  KC96.1  and 
CSXT  m  lepost  KC131.0  at  Berea,  KY,  a 
distance  of  approximately  35  miles. 


'  The  trackage  righu  involve  BNSF  subdivisions 
with  non-contiguous  mileposU.  Therefore,  total 
mileage  does  not  conespond  to  the  milepost 
designations  of  the  endpoints. 

*  The  notice  was  filed  with  the  Board  on  October 
23,  2003.  Accordingly,  the  earliest  the  transaction 
could  be  consummated  was  October  30,  2003  (7 
days  after  filing  under  49  CFR  1 180.4(g)). 


^  The  Bo  ird  adopted  a  new  class  exemption  for 
trackage  ri|  hts  that,  by  their  terms,  are  for  overhead 
operations  only  and  expire  on  a  date  certain,  not 
to  exceed  1  year  from  the  effective  date  of  the 
exemption  See  Railroad  Consolidation 
Procedure!  —Exemption  for  Temporary  Trackage 
Rights.  ST|  Ex  Parte  No.  282  (Sub-No.  20)  (STB 
served  Ma#  23,  2003). 


The  parties  state  that  consummation 
of  the  transaction  was  scheduled  to 
occur  on  November  1,  2003. 

The  purpose  of  the  trackage  rights  is 
to  provide  run  through  unit  train  service 
between  Berea  and  Louisville,  KY,  and 
between  Louisville  and  Lewisburg,  KY. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360  I.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the. 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  exemption. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34420,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  W. 
Blaszak,  211  South  Leitch  Ave.,  La 
Grange,  IL  60525^2162,  and  Ronald  A. 
Lane,  Fletcher  &  Sippel  LLC,  29  N. 
Wacker  Drive,  Suite  920,  Chicago,  IL 
60606. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
"www.stb.dot.gov. " 

Decided:  November  3,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-28199  Filed  11-10-03;  8:45  am] 
BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

SurfaM  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  211X)] 

Union  Pacific  Railroad  Company-^ 
AtMindonment  Exemption— In  Alameda 
County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  5.38-mile 
line  of  railroad  in  the  Milpitas 
Subdivision  from  milepost  0.00  near 
ClarK  Drive  af  Niles  Junction  to  milepost 
5.38  near  Washington  Boulevard,  in  or 
near  Freemont,  Alameda  County,  CA.' 


■  The  portion  of  the  line  extending  from  milepost 
2.61  to  the  end  of  the  proposed  abandonment  at 
milepost  S.38  was  sold  by  UP  to  the  Santa  Qara 
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The  line  traverses  United  States  Postal 
Service  Zip  Codes  94536,  94538  and 
94539. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
will  move  over  a  parallel  UP  line,  which 
is  no  more  than  one-half  mile  from  the 
instant  line;  (3)  no  fonnal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Board  or  with  any 
U.S.  District  Court  or  has  been  decided 
in  favor  of  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  {environmental  reports), 
49  CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandomnent  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment-Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  fonnal 
expression  of  intent  to  file  an  ofiier  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  December  12,  2003,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c){2),3  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  November  24, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  2, 
2003,  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate.  Jr.. 
Senior  General  Attorney.  Union  Pacific 


Valley  Transportation  Authority  in  December  2002. 
UP,  however,  retained  the  right  to  provide  freight 
service,  which  it  now  seeks  to  abandon,  over  that 
segment  of  the  right-of-way. 

2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  .take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(25). 


Railroad  Company.  101  North  Wacker 
Dr..  Room  1920,  Chicago,  IL  60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
November  17,  2003.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500.  Surface 
Transportation  Board,  Washington;  DC 
20423-0001)  or  by  calling  SEA,  at  (202) 
565-1539.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.]  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  eff^ected  by 
UP's  filing  of  a  notice  of  consummation 
by  November  12,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov." 

Decided:  November  5.  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams,  . 

Secretary. 

[FR  Doc.  03-28300  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  491^^00-? 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OiMB  Review; 
Comment  Request 

November  4,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this  - 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury .  Room  1 1 000,  1 750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  December  12, 
2003.  to  be  assured  of  consideration. 

Interaal  Revenue  Service  (IRS) 

OMB  Number:  1545-1855. 

Regulation  Project  Number:  REG- 
141402-02  NPRM  and  Temporary. 

Type  of  Review:  Extension. 

Title:  Limitation  on  Use  of  the 
Nonaccrual-Experience  Method  of 
Accounting  Under  Section  48(d)(5). 

Description:  The  regulations  provide 
four  safe  harbor  nonaccrual-experience 
methods  that  will  presumed  to  cleal-ly 
reflect  a  taxpayer's  nonaccrual 
experience,  and  for  taxpayers  who  wish 
to  compute  their  nonaccrual  experience 
using  a  computation  or  formula  other 
than  the  one  of  the  four  safe  harbors 
provided,  the  requirements  that  must  be 
met  in  order  to  use  an  alternative 
computation  or  formula  to  compute 
their  nonaccrual  experience. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
8,000. 

Estimated  Burden  Hours 
Recordkeeper:  3  hours. 

-    Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
24,000  hours. 

Clearance  Officer:  R.  Joseph  Durbala, 
(202)  622-3634.  Internal  Revenue 
Service,  Room  6411,  1111  Constitution 
Avenue,  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr.. 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235,  New 
.  Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer 

[FR  Doc.  03-28272  Filed  11-10-03;  8:45  ami 

BILUNG  CODE  483(M>1-P 
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DEPARTMENT  OF  THE  TREASURY 

Offica  of  the  Comptroller  of  the 
Currency 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Information  Collection;  Comment 
flequest 

AdENaES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasury. 

ACTION:  Joint  notice  and  request  for 
comment. 

SUMMARY:  The  OCC,  Board,  FDIC.  and 
OTS  (collectively,  the  Agencies),  as  part 
of  their  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invite  the  general  public  and  other 
Federal  agencies  to  comment  on  the 
proposed  extension,  without  revision,  of 
their  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
Agencies  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
Agencies  are  soliciting  comment 
concerning  the  proposed  extension  of 
OMB  approval  of  the  information 
collections  contained  in  their  respective 
Consumer  Protections  for  Depository 
Institution  Salesof  Insurance 
regulations. 

DATES:  Comments  should  be  submitted 
by  January  12,  2004. 
ADDRESSES:  Comments  should  be 
directed  to  the  Agencies  and  the  OMB 
Desk  Officer  for  die  Agencies  as  follows: 
OCC:  Office  of  the  Comptroller  of  the 
Currency,  Public  Information  Room. 
Mail  Stop  1-5,  Attention:  1557-0220, 
250  E  Street.  SW.,  Washington,  DC 
20219.  Ehie  to  delays  in  delivery  of 
paper  mail  in  the  Washington  area, 
commenters  are  encouraged  to  submit 
comments  by  fax  or  electronic  mail. 
Comments  may  be  sent  by  ^  to  (202) 
874-4448,  or  by  electronic  mail  to 
reg8.comments@occ.treas.gov.  You  can 


inspect  i  nd  photocopy  comments  at  the 
OCC's  Pi  iblic  Information  Room,  250  E 
Street,  SW.,  Washington,  DC  20219.  You 
can  mak  i  an  appointment  to  inspect  the 
commen  ;s  by  calling  (202)  874-5043. 

Board  Written  comments  may  be 
mailed  ti  >  Jennifer  J.  Johnson,  Secretary, 
Board  ofJGovernors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitu  ion  Avenue,  NW,  Washington, 
DC  2055  L.  However,  because  paper  mail 
in  the  W  ishington  area  and  at  the  Board 
of  Governors  is  subject  to  delay,  please 
considen  submitting  your  conmients  by 
electronfc  mail  to 

regs.corr  ments@federalreserve.gov,  or 
faxing  th  em  to  the  Office  of  the 
Secretar  at  (202)  452-3819  or  (202) 
452-310 !.  Members  of  the  public'may 
inspect  c  omments  in  Room  M-P-500 
between  9:00  a.m.  and  5:00  p.m.  on 
weekdays  pursuant  to  261.12,  except  as 
provided  in  261.14,  of  the  Board'$  Rules 
Regardin  g  Availability  of  Information,- 
12  CFR  2  51.12  and  261.14. 

FDIC: ;  Jteven  F.  Hanft,  Paperwork 
Clearanc  s  Officer,  Legal  Division,  Room 
MB-306' :,  Attention:  Comments/Legal 
Division  Federal  Deposit  Insurance 
Corporat  on,  550  17th  Street,  NW, 
Washing  on,  DC  20429.  All  comments 
should  n  fer  to  "Community 
Reinvest  nent  Act  Regulation,  3064- 
0092."  C  )mments  may  be  hand- 
delivereq  to  the  guard  station  at  the  rear 
of  the  55t)  17th  Street  Building  (located 
on  F  Stre  et),  on  business  days  between 
7:00  a.m.  and  5:00  p.m.  Comments  also 
may  be  s  mt  by  fax  to  (202)  898-3838, 
or  by  electronic  mail  to 
comments@fdic.gov.  Comments  may  be 
inspecte(  I  and  photocopied  in  the  FDIC 
Public  In  formation  Center,  Room  100, 
801  17th  Street,  ^AV,  Washington,  DC 
between  3:00  a.m.  and  4:30  p.m.  on 
business  days. 

OTS:  L  (formation  Collection 
Commen  ;s.  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NyV,  Washington,  DC  20552, 
Attentioh:  1550-0106,  Fax  number  (202) 
906-6511,  or  e-mail  to 
infocolIection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots  treas.gov.  In  addition, 
interestei  I  persons  may  inspect 
commeni  s  at  the  Public  Reading  Room, 
1700  G  S  reet,  NW,  by  appointment.  To 
make  an  ippointment,  call  (202)  906- 
5922,  set  d  an  e-mail  to 
publicinj  7@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

OMB  I  esk  Officer  for  the  Agencies: 
Joseph  F.  Lackey.  Jr..  Office  of 
Information  and  Regulatory  Afeirs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 


Washington.  DC  20503,  or  e-mail  to 
jlackeyj@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

may  request  additional  information    - 
ft-om: 

OCC:  Patrick  Tiemey,  Attorney, 
Acting  OCC  Clearance  Officer,  (202) 
874-5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

Board:  Cynthia  Ayouch,  Federal 
Reserve  Board  Clearance  Officer.  (202) 
452-3829,  Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets.  NW.  M/S  41,  Washington,  DC 
20551. 

FDIC:  Steven  F.  Hanft,  Paperwork 
Clearance  Officer,  (202)  898-3907,  Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW, 
Washington,  DC  20429. 

OTS:  Marilyn  K.  Burton,  OTS 
Clearance  Officer,  (202)  906-6467, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  Titles: 

OCC:  Consumer  Protection  in  Sales  of 
Insurance  -  12  CFR  14. 

Board:  Disclosure  Requirements  in 
Connection  With  Regulation  H 
(Consumer  Protections  in  Sales  of 
Insiuance). 

FDIC:  Insiuance  Sales  Consumer 
Protections. 

OTS:  Consumer  Protections  for 
Depository  Institutions  Sales  of 
Insurance. 

OMB  Control  Numbers: 

OCC:  1557-0220. 

Board:  710CM)298. 

FDIC:  3064-0140. 

OTS:  1550-0106. 
.    Type  of  Review:  Extension,  without 
revision,  of  a  currently  approved 
collection. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
extension  of  the  Agencies'  currently 
approved  information  collections  in 
their  regulations  (12  CFR  part  14  (OCC); 
12  CFR  part  208  (Board);  12  CFR  part 
343  (FDIC);  and  12  CFR  part  536  (OTS)). 
The  submission  involves  no  change  to 
the  regulations  or  to  the  information 
collection  requirements. 

The  information  collection 
requirements  contained  in  the 
regulations  are  as  follows: 

Covered  persons  are  required  to  make 
insiu-ance  disclosures  before  the 
completion  of  the  initial  sale  of  an^ 
insurance  product  or  aimuity  to  a 
consumer.  The  disclosure  must  be  made 
orally  and  in  writing  to  the  consumer 
that:  1)  the  insurance  product  or  annuity 
is  not  a  deposit  or  other  obligation  of. 
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or  guaranteed  by.  the  financial 
institution  or  an  affiliate  of  the  financial 
institution;  2)  the  insurance  product  or 
annuity  is  not  insured  by  the  FDIC  or 
any  other  agency  of  the  United  States, 
the  financial  institution,  or  (if 
applicable)  an  affiliate  of  the  financial 
institution;  and  3)  in  the  case  of  an 
insurance  product  or  annuity  that 
involves  an  investment  risk,  there  is 
investment  risk  associated  with  the 
product,  including  the  possible  loss  of 
value.  Sections      .40(a)  (OCC);      .84(a) 
(Board);  __.40(a)(FDIC);  _.40(a)(OTS). 

Covered  persons  are  required  to  make 
a  credit  disclosure  at  the  time  a 
consumer  applies  for  an  extension  of 
credit  in  connection  with  which  an 
insiu"ance  product  or  annuity  is 
solicited,  offered,  or  sold.  The 
disclosure  must  be  made  orally  and  in 
writing  that  the  financial  institution 
may  not  condition  an  extension  of  credit 
on  either:  1)  the  consumer's  piurhase  of 
an  insurance  product  or  annuity  from 
the  financial  institution  or  any  of  its 
affiliates;  or  2)  the  consumer's 
agreement  not  to  obtain,  or  a  prohibition 
on  the  consmner  from  obtaining,  an 
insurance  product  or  annuity  from  an 
unaffiliated  entity.  Section 
_.40(b)(OCC);  )_.84(b)(Board); 
_.40(b)(FDIC);  _.40(b)(OTS). 

Affected  Public:  Businesses  or  other 
for-profit. 

Burden  Estimates: 

In  2000,  the  Agencies  jointly 
published  a  notice  in  the  Federal 
Register  that  contained  the  Agencies' 
burden  estimates  for  their  information 
collections.  The  Board,  FDIC,  and  OTS 
used  the  same  methodology  for 
calculating  the  paperwork  burden  on 
their  respondents;  however,  the  OCC 
used  a  different  methodology. 

In  2003,  an  interagency  working 
groupi  agreed  to  jointly  review  the 
paperwork  burden  of  their  sale  of 
insurance  regulations.  To  avoid 
expiration  of  the  authority  for  the 
information  collections  while  the 
review  is  being  completed,  the  group 
agreed  to  publish  for  comment  estimates 
based  on  year  2000  assumptions.  After 
the  Agencies'  public  comment  has 
closed,  they  will  joindy  review  all 
comments  received  and  determine  the 
best  method  for  calculating  the  burden. 
The  Agencies  will  revise  their  estimates 
and  publish  a  joint  final  notice  when 
they  submit  their  information 
collections  to  OMB  for  review. 

Estimated  Number  of  Respondents: 

OCC:  1,949 

Board:  1,010 

FDIC:  5,800 


64193 


'  The  woiking  group  consists  of  staff  from  the 
OCC,  Board,  FDIC,  and  OTS. 


OrS;  1,097 

Estimated  Number  of  Responses: 

OCC.  1,949 

Board:  553,480 

FDIC:  920,000 

OTS:  567,432 

Estimated  Annual  Burden  Hours: 

OCC:  19,490  hours 

Board;  46,123  hours 

FDIC:  76,667  hours 

OTS:  47,286  hours 

Frequency  of  Response:  On  occasion. 

Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conmients  are  invited  on: 

(a)  Whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility; 

(b)  The  acciu-acy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  28,  2003. 

Mark  I.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division.Office  of  the  Comptroller 
of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  5,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  D.C.,  this  27th  day  of 
November,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Dated:  November  4,  2003. 
James  E.  Gilleran, 

Deputy  Chief  Counsel,  ReguIationsDirector 

and  Legislation  Division.Office  of  Thrift 

Supervision. 

[FR  Doc.  03-28344  Filed  11-10-03;  8:4i5  am] 

BILLING  COOES  4rO-33-P:  6210-01-P:  6n4-01-P; 
6720-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

PNTL-1 12-88] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  die 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currentiy,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  IISfTL-l  1 2-88  (TD  8337), 
Allocation  and  Apportionment  of 
Deduction  for  State  Income  Taxes 
(Section  1.861-8(e)(6)). 
DATES:  Written  comments  should  be 
received  on  or  before  January  12,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack  at  (202)  622- 
3179,  01  Lamice.Mack@irs.gov,  or 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Allocation  and  Apportionment 
of  Deduction  for  State  Income  Taxes. 

OMB  Number  1 545-1 224. 

Regulation  Project  Number:  INTL- 
112-88.  • 

Abstract:  This  regulation  provides 
guidance  on  when  and  how  the 
deduction  for  state  income  taxes  is  to  be 
allocated  and  apportioned  between 
gross  income  from  soiu-ces  within  and 
without  the  United  States  in  order  to 
determine  the  amount  of  taxable  income 
from  those  sotirces.  The  reporting 
requirements  in  the  regidation  affect 
those  taxpayers  claiming  foreign  tax 
credits  who  elect  to  use  an  alternative 
method  from  that  described  in  the 
regulation  to  allocate  and  apportion 
deductions  for  state  income  taxes. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Tata!  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wilH)e  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  binden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologyfand  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  4,  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Officer. 
(FR  Doc  03-28349  Filed  11-10-03;  8:45  am] 

BILLMQ  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3520 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduc  s  paperwork  and  respondent 
burden,  nvites  the  general  public  and 
other  Fe  leral  agencies  to  take  this 
opportusity  to  comment  on  proposed 
and/or  continuing  information 
collectia  as,  as  required  by  the 
Paperwo  rk  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Current)  ^  the  IRS  is  soliciting 
commen  ;s  concerning  Form  3520, 
Annual  letum  To  Report  Transactions 
With  Foi  cign  Trusts  and  Receipt  of 
Certain  I'oreign  Gifts. 
DATES:  V  'ritten  comments  should  be 
received  on  or  before  January  12,  2004 
to  be  ass  ired  of  consideration. 
ADDRESS  ES:  Direct  all  written  comments 
to  R.  Jos(  ph  Durbala  Internal  Revenue 
Service,  loom  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURl  HER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack  at 
Internal  levenue  Service,  room  6407, 
1111  Coi  tstitution  Avenue,  NW., 
Washing  on,  DC  20224.  or  at  (202)  622- 
3179,  or  iirough  the  Internet  at 
Lamice.l  4ack@irs.gov. 

SUPPLEMI INTARY  INFORMATION: 

Title:  i  mnual  Return  To  Report 
Transact  ons  With  Foreign  Trusts  and 
Receipt  (  f  Certain  Foreign  Gifts. 

OMB  lyumber:  1545-0159. 

Form  lUumber:  3520. 

Abstra  ::t:  Form  3520  is  filed  by  U.S. 
persons  i  vho  create  a  foreign  trust, 
transfer  ]  iroperty  to  a  foreign  trust, 
receive  a  distribution  fi-om  foreign  trust, 
or  receiv  3  large  gifts  from  a  foreign 
source.  I  IS  uses  the  form  to  identify 
U.S.  pers  ons  who  have  transactions  that 
may  trigj  er  a  taxable  event  in  the  future. 

Currei  t  Actions:  There  are  no  changes 
being  ma  de  to  the  form  at  this  time. 

Type  c  (Review:  Extension  of  a 
currentl)(  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  orj  anizations. 

Estimc  ted  Number  of  Respondents: 
2000. 

Estimc  ted  Time  Per  Response:  53 
hours,  5(  minutes. 

Estimc  ted  Total  Annual  Burden 
Hours:  1  17,880. 

The  fo  lowing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  age  ncy  may  riot  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  o,  a  collection  of  information 
imless  th  b  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  inforniation  must  be  retained  as  long 
as  their  qontents  may  become  material 
in  the  ad  ninistration  of  any  internal 
revenue  aw.  Generally,  tax  returns  and 


tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  30,  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-28350  Filed  11-10-03;  8:45  am] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-66 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2KA)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Notice  97-66, 
Certain  Payments  Made  Pursuant  to  a 
Securities  Lending  Transaction. 
DATES:  Written  comments  should  be 
received  on  or  before  January  12,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Diubala,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  notice  should  be  directed  to 
Carol  Savage  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
-  Avenue  NW.,  Washington,  DC  20224.  or 
at  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Payments  Made 
Pursuant  to  a  Securities  Lending 
Transaction. 

OMB  Number:  1545-1566. 

Notice  Number:  Notice  97-66. , 

Abstract:  Notice  97-66  modifies  final 
regulations  which  were  effective 
November  14,  1997.  The  notice  relaxes 
the  statement  requirement  with  respect 
to  substitute  interest  payments  relating 
to  securities  loans  and  sale-repurchase 
transactions.  It  also  provides  a 
withholding  mechanism  to  eliminate 
excessive  withholding  on  multiple 
payments  in  a  chain  of  substitute 
dividend  payments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
377,500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  61.75Xi. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunemts 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  5,  2003. 
R.  Joseph  Durbala,  ^ 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-28351  Filed  11-10-4)3;  8:45  am] 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Business/ 
Self  Employed— Schedule  C  Non-Rlers 
Committee  of  the  Taxpayer  Advocacy 
Panel 

AGENCY:  Internal  Revenue  Service  (IRS) 
Treasury. 

action:  Notice. 

summary:  An  open  meeting  of  the  Small 
Business/Self  Employed — Schedule  C 
Non-Filers  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference).  The  TAP  will  be 
discussing  issues  pertaining  to 
increasing  compliance  and  lessoning  the 
burden  for  Small  Business/Self 
Employed  individuals. 
Recommendations  for  IRS  systemic 
changes  will  be  developed. 

DATES:  The  meeting  will  be  held 
Tuesday,  December  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  O'Brien  at  1-888-912-1227,  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Conmiittee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self  Employed — Schedule  C 
Non-Filers  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Tuesday, 
December  9,  2003  from  11  a.m.  EST  to 
12:30  p.m.  EST  via  a  telephone 
conference  call.  If  you  would  like  to 
have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  to  Mary 
O'Brien.  TAP  Office,  915  ^d  Avenue, 
MS  W-^06.  Seattle,  WA  98174.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Mary  O'Brien.  Ms  O'Brien  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 


Dated:  November  5,  2003. 
Sandra  L.  McQuin, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28352  Filed  11-10-03;  8:45  am) 

BILUNG  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Paner(lncluding  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraslta,  North  Dalcota,  Oklahoma, 
South  Dalcota,  and  Texas) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held 
Monday.  December  8.  2003,  at  3  p.m.. 
Central  standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  iNFORMATK>N:  Notice  is 
hereby  given  pursuant  to  section 
10(a)('2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  December  8.  2003.  from  3  to  4 
p.m.  Central  standard  time  via  a 
telephone  conference  call.  You  can 
submit  written  conunents  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel,  Stop 
1006MIL,  310  West  Wisconsin  Avenue. 
Milwaukee,  WI  53203-2221.  Public 
conunents  will  also  be  welcome  during 
the  meeting.  Please  contact  Mary  Ann 
Delzer  at  1-888-912-1227  or  (414)  297- 
1604  for  more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  November  4,  2003. 
Sandy  McQuin, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28353  Filed  11-10-03;  8:45  am] 
BILUNG  CODE  483(M)1-U 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Business/ 
Self  Employed— Payroll  Committee  of 
ttie  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Small 
Business/Self  Employed — Payroll 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  TAP  will  be 
discussing  issues  pertaining  to 
increasing  compliance  and  lessoning  the 
burden  for  Small  Business/Self 
Employed  individuals. 
Recommendations  for  IRS  systemic 
changes  will  be  developed. 

DATES:  The  meeting  will  be  held 
Thursday,  December  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Mary  O'Brien  at  1-888-912-1227,  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self  Employed — Payroll 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Thursday,  December 
4th,  2003  from  3  pm  EDT  to  4:30  p.m. 
EDT  via  a  telephone  conference  call.  If 
you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  206-220-6096,  or 
write  to  Mary  O'Brien,  TAP  Office,  915 
2nd  Avenue,  MS  W-406,  Seattle,  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Mary  O'Brien.  Ms 
O'Brien  can  be  reached  at  1-888-912- 
1227  or  206-220-6096. 

The  agenda  will  include  the 
following:  VarUjus  IRS  issues. 

Dated:  November  5,  2003. 
Sandra  L.  McQuin, 
Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28354  Filed  11-10-03:  8:45  am] 
BIUJNG  CODE  4S30-01-U 


DEPAR1MENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  7  Taxpayer 
Advocady  Panel  (Including  the  State  of 
CalifomB) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  rbotice. 


SUMMARY^  An  open  meeting  of  the  Area 
7  commi  tee  of  the  Taxpayer  Advocacy 
Panel  wi  1  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  (TAP)  is  soliciting 
public  comments,  ideas,  and 
suggesticms  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAPJwill  use  citizen  input  to  make 
reconunondations  to  the  Internal 
Revenue  [Service. 
DATES:  The  meeting  will  be  held 
TuesdayJ  December  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Peterson  O'Brien  at  1-888-912- 
1227,  or  206-220-6096. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  gitven  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committie  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  7 
TaxpayeB  Advocacy  Panel  will  be  held 
Tuesday,  December  2,  2003  from  9  a.m. 
Pacific  Time  to  10  a.m.  Pacific  Time  via 
telephon(  s  conference  call.  The  public  is 
invited  t(  make  oral  comments. 
Individui  i  comments  will  be  limited  to 
5  minute ;.  If  you  would  like  to  have  the 
TAP  com  ider  a  written  statement, 
please  ca  1 1-888-912-1227  or  206- 
220-609( ,  or  write  to  Mary  Peterson 
O'Brien,  TAP  Office,  915  2nd  Avenue, 
MS  W-4(i6,  Seattle,  WA  98174.  Due  to 
limited  o  )nference  lines,  notification  of 
intent  to  jarticipate  in  the  telephone 
conferenf  ;e  call  meeting  must  be  made 
with  Mat  y  Peterson  O'Brien.  Ms. 
O'Brien  c  an  be  reached  at  1-888-912- 
1227  or  206-220-6096. 

The  ag(  snda  will  include  the 
followinj :  Various  IRS  issues. 

Dated:  ^  ovember  5,  2003. 
Sandra  L.  McQuin, 

Acting  Dir  ictor.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  0  3-28355  Filed  11-10-03;  8:45  am] 
BOXING  Cd  E  4a30-01-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Arefl  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  New  York,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  in  New  York  City,  NY.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held 
Monday,  December  8  and  Tuesday, 
December  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marisa  Knispel  at  1-888-912-1227  (toll- 
free),  or  718-488-3557  (non  toll-free). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  December  8,  2003  from  9  am 
to  5  pm  ET  and  Tuesday,  December  9, 
2003  from  9  am  to  12  pm  ET.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557.  or 
write  Marisa  Knispel,  TAP  Office,  10 
MetroTech  Center,  625  Fulton  Street, 
Brooklyn,  NY  11201. 

The  agenda  will  include  various  IRS 
issues. 

Dated:  November  4,  2003. 
Sandra  L.  McQuin, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-28356  Filed  11-10-03;  8:45  am] 
BILLING  CODE  4830-01-U 


64197 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docunients.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  68,  No.  218  ' 

Wednesday.  November  12,  2003 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

Correction 

In  notice  document  03-28240 
appearing  on  page  63096  in  the  issue  of 


Friday,  November  7,  2003,  make  the 
following  correction: 

In  the  third  column,  the  TIME  AND  DATE 
heading  should  read:  "9  a.m.  (e.s.t.); 
November  17,  2003." 

(FR  Doc.  C3-28240  Filed  11-10-03;  8:45  am] 

BiLUNG  CODE  150S-O1-O 


Wednesday, 
November  12,  2003 


Part  n 


Department  of 
Defense 


Department  of  the  Army,  Corps  of 
Engineers 


33  CFR  Part  385 

Programmatic  Regulations  for  the 
Comprehensive  Everglades  Restoration 
Plan;  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  385 
RIN0710-AA49 

Programmatic  Regulations  for  the 
Comprehensive  Everglades 
Restoration  Plan 

agency:  Army  Corps  of  Engineers,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Army  promulgates  this 
final  rule  to  establish  programmatic 
regulations  for  the  Comprehensive 
Everglades  Restoration  Plan.  Congress 
approved  the  Comprehensive 
Everglades  Restoration  Plan  in  section 
601  of  the  Water  Resources 
Development  Act  of  2000,  which  was 
enacted  into  law  on  December  11,  2000. 
The  Act  requires  the  Secretary  of  the 
Army  to  promulgate  progranunatic 
regulations  to  ensure  that  the  goals  and 
purposes  of  the  Comprehensive 
Everglades  Restoration  Plan  are 
achieved.  We  have  developed  this  final 
rule  in  response  to  that  statutory 
requirement.  The  rule  establishes 
processes  and  procedures  that  will 
guide  the  Army  Corps  of  Engineers  in 
the  implementation  of  the 
Comprehensive  Everglades  Restoration 
Plan. 

Today's  action  completes  a 
rulemaking  that  began  on  August  2, 
2002  with  the-publication  of  proposed 
regulations.  The  final  rule  contain  a 
number  of  revisions  that  respond  to 
public  comments  on  the  proposed 
regulations. 

DATES:  This  rule  is  effective  December 
12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Stu 
Appelbaum,  Corps  of  Engineers, 
Jacksonville  District,  at  the  above 
address  by  telephone  (904)  232-1877,  or 
by  fax  (904)  232-1434.  You  may  also 
access  the  programmatic  regulations 
Web  page  at:  http:// 
www.evergladesplan.org/pm/ 
progr_regs.cfm/. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  601(h)(3)  of  the  Water 
Resources  Development  Act  of  2000, 
Public  Law  106-541  (114  Stat.  2688) 
(hereinafter  "WRDA  2000")  requires  the 
Secretary  of  the  Anny,  after  notice  and 
opportunity  for  public  comment,  to 
promulgate  regulations  to  ensure  that 
the  goals  and  purposes  of  the 
Comprehensive  Everglades  Restoration 
Plan  (the  Plan)  are  achieved.  These  fiinal 


regulatic  ns  fulfill  this  requirement  and 
establisli  the  administrative  structure  for 
carrying  out  the  Plan. 

The  pi  ogrammatic  regulations 
establisli  a  process:  for  the  development 
of  Projec  t  Implementation  Reports, 
Project  C  ooperation  Agreements,  and 
Operatin  j  Manuals  that  will  ensure  that 
the  goals  and  the  objectives  of  the 
Comprel  ensive  Everglades  Restoration 
Plan  (CE  IP)  are  achieved;  to  ensure  that 
new  info  rmation  resulting  from  changes 
or  unfon  seen  circumstances,  new 
scientific  or  technical  information  or 
informat  on  that  is  developed  through 
the  princ  iples  of  adaptive  management 
containe  i  in  the  Plan,  and  future 
authorizi  sd  changes  to  the  Plan  will  be 
integrate  1  into  the  implementation  of 
the  Plan;  and,  to  ensure  the  protection 
of  the  na  ural  system  consistent  with  the 
goals  an(  purposes  of  the  Plan, 
includin ;  the  establishment  of  interim 
goals  to   irovide  a  means  by.  which  the 
restoratii  n  success-of  the  Plan  will  be 
evaluate^   throughout  the 
impleme  itation  process. 

The  pi  agrammatic  regulations 
recognizi !  that  the  Everglades  are  a 
critical  n  ational  resource  in  which  the 
public  hiis  an  important  interest. 
Restorati  in  of  the  Everglades  involves 
many  coi  nplicated  issues  involving 
ecosystei  n  restoration,  other  water- 
related  nseds  of  the  region,  novel 
scientific  and  technical  information  and 
technolo  »y,  and  adaptive  management. 
The  final  regulations  envision  a 
compreh  jnsive  process  to  involve  the 
public,  a  id  the  agencies  that  represent 
them,  in  important  decisions  involved 
in  implei  nenting  the  project. 

In  gen«  ral,  the  programmatic 
regulatio  is  envision  that  the  goals  and 
purposes  of  the  Plan  will  be  achieved 
through  1  he  development  of  project- 
specific  i  nd  system-wide  measures. 
Project  s  )ecific  measures  include  but 
are  not  li  naited  to  Project 
Impleme  itation  Reports,  Project 
Cooperat  ton  Agreements,  Pilot  Project 
Technics  1  Data  Reports,  and  Operating 
Manuals.  The  more  generally  applicable 
system-M  ide  measures  include,  but  are 
not  limit  sd  to,  the  development  of 
guidance  memoranda,  the  Master 
Impleme  itation  Sequencing  Plan, 
interim  goals  for  evaluating  the 
restoraticln  success  of  the  Plan,  and 
interim  targets  for  evaluating  progress 
towards  ichieving  other  water-related 
needs  of  the  region,  including  water 
supply  and  flood  protection.  The 
interim  goals  for  evaluating  the 
restoration  success  of  the  Plan  and 
interim  targets  for  other  water-related 
needs  arfl  of  special  significance.  They 
establish  incremental  targets  to  evaluate 
progress  :oward  the  expected  level  of 


performance  of  the  Plan  and  are  used  to 
monitor  overall  progress  toward  meeting 
the  goals  and  purposes  of  the  Plan. 
Taken  together,  the  project  specific  and 
system-wide  measures  form  the . 
foimdation  of  the  Plan  and  are  critical 
to  the  successful  restoration  of  the 
South  Florida  ecosystem. 

The  South  Florida  ecosystem  is  a 
nationally  and  internationally  unique 
and  important  natural  resource.  It  is  also 
a  resource  in  peril,  having  been  severely 
affected  by  human  activities  for  over  a 
hundred  years.  The  Central  and 
Southern  Florida  Project  extends  fi-om 
south  of  Orlando  to  the  Florida  Keys 
and  is  composed  of  a  regional  network 
of  canals,  levees,  water  storage  areas, 
and  water  control  structures.  First 
authorized  by  Congress  in  1948,  the 
project  serves  multiple  objectives.  The 
objectives  of  the  project  include  flood 
control,  regional  water  supply  for 
agricultural  and  urban  areas,  prevention 
of  salt  water  intrusion,  water  supply  to 
Everglades  National  Park,  preservation 
of  fish  and  wildlife,  recreation,  and 
navigation.  While  fulfilling  these 
objectives,  the  project  has  had 
unintended  adverse  effects  on  the" 
unique  natural  environment  that 
constitutes  the  Everglades  and  South 
Florida  ecosystem.  In  1996,  the  Army 
Corps  of  Engineers  was  directed  to 
develop  a  comprehensive  plan  to 
restore,  preserve,  and  protect  South 
Florida's  natural  ecosystem  while 
providing  for  the  water-related  needs  of 
the  region,  including  flood  control,  the 
enhancement  of  water  supplies,  and 
other  objectives  of  the  Central  and 
South  Florida  Project.  The  resulting 
plan,  which  was  submitted  to  Congress  " 
on  July  1 ,  1999,  is  called  the 
Comprehensive  Everglades  Restoration 
Plan. 

The  overarching  goal  of  the  Plan  is  the 
restoration,  preservation,  and  protection 
of  the  South  Florida  ecosystem  while 
providing  for  other  water-related  needs 
of  the  region,  such  as  flood  protection 
and  water  supply.  As  submitted  to 
Congress,  the  Plan  contained  68  major 
components  that  anticipated  the 
creation  of  approximately  217,000  acres 
of  reservoirs  and  wetland-based  water 
treatment  areas,  wastewater  reuse 
plants,  seepage  management,  and  the 
removal  of  levees  and  canals  in  natural 
areas.  These  components  vastly  increase 
storage  and  water  supply  for  the  natural 
system,  as  well  as  for  urban  and 
agricultural  needs,  while  continuing  to 
fulfill  the  original  objectives  of  the 
existing  Central  and  Southern  Florida 
Project.  The  Comprehensive  Everglades 
Restoration  Plan  will  restore  more 
natural  flows  of  water,  including  sheet 
flow;  improve  water  quality;  and 
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establish  more  natiiral  hydroperiods  in 
the  South  Florida  ecosystem. 
Improvements  to  fish  and  wildlife 
habitat,  including  those  that  benefit 
threatened  and  endangered  species,  are 
expected  to  occur  as  a  result  of  the 
restoration  of  hydrologic  conditions. 
This  will  promote  the  recovery  of  native 
flora  and  fauna,  including  threatened 
and  endangered  species. 

In  enacting  section  601  of  WRDA 
2000,  Congress  approved  the 
Comprehensive  Everglades  Restoration 
Plan  as  a  framework  for  modifications  to 
the  Central  and  Southern  Florida 
Project.  Section  601  of  WRDA  2000 
contains  a  variety  of  provisions 
associated  with  implementation  of  the 
Comprehensive  Evei^glades  Restoration 
Plan,  including  an  authorization  for  the 
construction  of  four  pilot  projects  and 
ten  initial  projects  of  the 
Comprehensive  Everglades  Restoration 
Plan. 

Section  601(h)  of  WRDA  2000  states, 
"the  overarching  objective  of  the  Plan  is 
the  restoration,  preservation,  and 
protection  of  the  South  Florida 
ecosystem  while  providing  for  other 
water-related  needs  of  the  region, 
including  water  supply  and  flood 
protection."  This  section  directs  that  the 
Plan  be  implemented  to  ensure  the 
protection  of  water  quality  in,  the 
reduction  of  the  loss  of  fresh  water  from, 
and  the  improvement  of  the 
environment  of  the  South  Florida 
Ecosystem.  Implementation  of  the  Plan 
also  seeks  to  achieve  and  maintain  the 
'  benefits  to  the  natural  system  and 
human  environment  described  in  the  ' 
Plan. 

Section  601(h)(2)  of  WRDA  2000 
requires  the  President  and  Governor  to 
enter  into  a  binding  agreement  ensuring 
that  the  water  generatedby  the  Plan  will 
be  made  available  to  the  natural  system. 
The  President  and  Governor  signed  this 
agreement  on  January  9,  2002.  The 
agreement  specifies  that  the  State  will 
ensure  by  regulation,  or  other 
appropriate  means,  that  water  made 
available  by  each  project  in  the  Plan 
will  not  be  permitted  for  a  consumptive 
use  or  otherwise  made  unavailable  by 
the  State  until  such  time  as  sufficient 
reservations  of  water  for  the  restoration 
of  the  natural  system  are  made  under 
State  law  in  accordance  with  the  Project 
Implementation  Report  for  that  project 
and  consistent  with  the  Plan.  This 
ag^ment  also  specifies  that  the  State 
will  monitor  and  assess,  the  continuing 
effectiveness  of  reservations  as  long  as 
the  project  is  authorized  in  order  to 
achieve  the -goals  and  objectives  of  the 
Plan. 

Section  601(h)(3)  of  WRDA  2000 
requires  that  the  Secretary  of  the  Army, 


after  notice  and  opportimity  for  public 
comment,  and  with  the  concurrence  of 
the  Governor  of  Florida  and  the 
Secretary  of  the  Interior,  and  in 
consultation  with  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Seminole 
Tribe  of  Florida,  the  Administrator  of 
the  Environmental  Protection  Agency, 
the  Secretary  of  Commerce,  and  other 
Federal,  State,  and  local  agencies,  issue 
programmatic  regulations  within  two 
years  of  the  date  of  enactment  of  WRDA 
2000  to  ensure  that  the  goals  and 
purposes  of  the  Plan  are  achieved.  This 
regulation  is  promulgated  in  furtherance 
of  these  statutory  requirements. 

Section  601(h)(4)  of  WRDA  2000 
describes  the  project  specific  assurance 
requirements  for  Project  Implementation 
Reports,  Project  Cooperation 
Agreements,  and  Operating  Manuals. 
Finally,  section  601(h)(5)  contains  a 
savings  clause  that  provides  protection 
for  existing  legal  sources  of  water  that 
will  be  eliminated  or  transferred  due  to 
project  implementation  and  provides  for 
maintenance  of  the  levels  of  service  for 
flood  protection  that  were  in  existence 
on  the  date  of  enactment  of  WRDA  2000 
and  in  accordance  with  applicable  law. 

n.  Process  for  Developing  the 
Programmatic  Regulations 

The  Department  of  the  Army 
developed  the  pltigrammatic  regulations 
through  an  open  and  inclusive  process 
that  involved  numerous  meetings, 
briefings,  and  discussions  with  other 
Federal,  State,  and  local  agencies;  the 
Miccosukee  Tribe  of  Indians  of  Florida 
and  the  Seminole  Tribe  of  Florida; 
agricultural,  environmental,  urban 
utilities,  recreational,  and  urban  interest 
groups;  and  the  public.  Briefings  on  the 
programmatic  regulations  were 
provided  to  the  Governing  Board  of  the 
South  Florida  Water  Management 
District  and  its  Water  Resources 
Advisory  Commission  and  the  South 
Florida  Ecosystem  Restoration  Task 
Force  and  its  Working  Group.  In 
addition,  progranunatic  regulations  web 
pages  were  developed  and  posted  on  the 
Comprehensive  Everglades  Restoration 
Plan  web  site 

(www.evergladesplan.org).  The  web  site 
was  used  to  disseminate  information 
about  the  programmatic  regulations  and 
to  provide  a  place  for  individuals  and 
organizations  to  submit  comments 
electronically  during  the  development 
of  the  progranunatic  regulations.  This 
was  designed  to  identify  the  major 
concerns  of  the  agencies  and  various 
groups,  prior  to  publishing  the  proposed 
regulations  and  soliciting  formal  public 
comment. 

The  Army  held  an  opening  round  of 
meetings  with  agencies,  interest  groups. 


and  the  public  in  May  and  June  2001. 
The  purpose  of  these  meetings  was  to 
discuss  the  process  that  would  be  used 
to  develop  the  programmatic  regulations 
and  to  solicit  comments  on  the  major 
issues  and  concerns  that  should  be 
addressed  in  developing  the  regulations. 

Following  this  initial  roand  of 
meetings,  the  Army  developed  a  draft 
outline  of  the  programmatic  regulations. 
We  then  held  a  second  round  of 
meetings  in  September  and  October 
2001  with  agencies,  interest  groups,  and 
the  public  to  solicit  comments  on  the 
oudine.  We  also  consulted  with  the 
Miccosukee  Tribe  of  Indians  of  Florida 
and  the  Seminole  Tribe  of  Florida,  and 
sought  their  conunents  on  the  draft 
ouUine. 

After  the  second  round  of  meetings, 
we  developed  an  initial  draft  of  the 
programmatic  regulations.  We 
distributed  this  initial  draft  to  the  public 
on  December  28,  2001.  and  allowed 
informal  public  comment  until  February 
15,  2002.  We  then  held  meetings  with 
agencies,  tribes,  and  interest  groups,  to 
discuss  the  initial  draft.  We  also 
received  written  comments  on  the 
initial  draft  that  were  posted  on  the 
programmatic  regulations  web  site.  In 
addition,  the  Water  Resources  Advisory 
Commission  formed  a  subcommittee  on 
the  programmatic  regulations.  The 
subcommittee  met  several  times  to 
discuss  issues  concerning  the  initial 
draft  and  potential  ways  of  addressing 
these  issues.  The  South  Florida 
Ecosystem  Restoration  Task  Force  also 
met  several  times  after  the  release  of  the 
initial  draft  to  discuss  the  programmatic 
regulations. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  August  2,  2002 
and  the  public  was  allowed  to  submit 
comments  on  the  regulations  imtil 
October  1,  2002.  During  the  comment 
period,  we  held  a  public  meeting  in 
Miami  on  September  10,  2002  and  a 
public  meeting  in  West  Palm  Beach  on 
September  19,  2002.  We  also  consulted 
with  the  Miccosukee- Tribe  of  Indians  of 
Florida  and  the  Seminole  Tribe  of 
Florida  and  held  a  number  of  informal 
meetings  with  interested  groups.  The 
comments  submitted  on  the  proposed 
rule  and  the  transcripts  of  the  two 
public  meetings  were  posted  on  the 
progranunatic  regulations  web  site  after 
the  close  of  the  public  comment  period. 
On  February  6,  2003,  the  Council  for 
Environmental  Quality  hosted  a  public 
meeting  in  Washington.  The  purpose  of 
the  public  meeting,  which  was 
fticilitated  by  the  Council  on 
Environmental  Quality,  was  to  provide 
an  opportunity  for  interested  parties  to 
clarify  comments  filed  on  the  proposed 
rule.  Representatives  of  the  Department 
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of  the  Army,  the  Department  of  the 
biterior,  and  the  State,  as  well  as 
representatives  of  other  Federal  agencies 
were  in  attendance  to  listen  to  th^^c 
views.  Additionally,  the  moetmg 
afforded  attendees  an  opportunity  to 
engage  directly  with  each  other,  this 
open  dialogiif*  was  especially  useful  in 
developing  a  thorough  understanding  of 
the  parties'  views. 

This  final  rule  was  developed  after 
considering  all  of  the  information 
received  at  the  meetings,  as  well  as 
written  comments  that  were  received 
from  agencies,  interest  groups,  and  the 
public. 

m.  Discussion  of  Final  Rule 

We  received  approximately  820 
cutsments  on  the  proposed  regulations 
issued  on  August  2,  2002.  Of  these 
comments,  approximately  800  were 
individual  or  form  letters  from  the 
public.  In  general,  these  letters 
requested  that  the  proposed  regulations 
be  revised  to:  give  the  Department  of  the 
Interior  a  greater  voice  in  approving 
CERP  doctunents  and  participating  in 
RECOVER;  to  strengthen  the 
independence  of  the  independent 
scientific  review  panel  to  ensure  that  its 
reviews  are  objective,  and  to  incorporate 
the  interim  goals  in  the  final 
regulations:  We  also  received 
approximately  25  letters  from  various 
types  of  organizations,  members  of 
Congress,  Federal,  State,  and  local 
agencies,  the  Miccosukee  Tribe  of 
Indians  of  Florida,  and  the  Seminole 
Tribe  of  Florida.  These  letters  included 
^detailed  comments  on  the 
recommendations  and  specific 
proposals  for  revisions  in  a  number  of 
areas. 

All  of  the  comments  were  generally 
supportive  of  the  effort  to  issue  final 
regulations.  We  have  carefully 
considered  all  of  these  comments  in 
developing  today's  final  rule.  The 
following  paragraphs  include  a 
description  of  the  significant  issues 
raised  by  these  comments  and  a 
discussion  of  how  these  issues  were 
addressed  in  the  final  regulations.  In 
reviewing  these  comment«,  we  sought  to 
reconcile  different  points  of  view  and  to 
find  consensus  solutions  to  common 
concerns.  In  a  few  instances  this  was 
not  possible  because  the  parties  simply 
held  diametrically  opposing  views.  In 
these  instances,  our  decisions  on 
proposed  revisions  were  guided  by  our 
judgment  as  to  what  would  best  fulfill 
Congressional  intent  with  respect  to  the 
goals  and  purposes  of  CERP.  The  final 
rule  remains  similar  to  the  proposed 
rule  in  organization  and  structure,  but 
contains  tiie  substantive  and  editorial 
changes  that  were  made  to  address  the 


issues  r  lised  by  the  comments.  The 
Army  h  confident  that  these  final 
progran  imatic  regulations  provide  an 
framework  for  the 
era^ntation  of  CERP  as  envisioned 


excelleat 
impl 
by  Ci 


onj  ress. 
IV.  Dis<  ussion  of  Comments 

A.  Amc  jnt  of  Detail  in  the  Proposed 
P.cgulat  ons 

A  nui  iber  of  commenters  shared  their 
views  o  1  tlie  appropriate  level  of  detail 
tnat  «ho  uld  be  contained  in  the 
regulati  jns.  So'iie  rjmmenters  believed 
that  the  piogrammatic  regulations 
should  )e  very  detailed  and  directive  in 
terms  o  specific  procedures  and 
outcome  !S.  Others  believed  that  the 
progran  matic  regulations  should  be 
process  oriented  and  provide  a  general 
framew  )rk  for  implementing  CERP.  A 
few  of  t  lese  commenters  also  expressed 
concern  that  the  Federal  regulations  not 
infringe  on  the  sovereignty  of  the  State 
of  Flori(  a  or  its  right  to  allocate  its 
water  re  sources.  (5thers  sought  to  ensure 
that  the  regulations  safeguard  the 
Federal  interest  and  investment  in 
restorat:  on,  preservation,  and  protection 
of  the  Si  )uth  Florida  ecosystem, 
includii  g  Federal  properties  within 
South  F  orida,  such  as  national  parks 
and  wil  Uife  refuges. 

The  fl  rial  regulations  attempt  to 
recogni;  e  these  diverse  views.  We  made 
a  numb(  r  of  changes  to  the  proposed 
rule  in  ( rder  to  clarify  the  procedures 
and  pro  :esses  specified  in  the 
regulatii  »ns  to  ensure  that  the  goals  and 
purpose  5  of  the  Plan  are  achieved.  As  in 
the  proj  osed  rule,  the  final  regulations 
also  cal  for  the  development  of  detailed 
guidance  memoranda  in  the  future  to 
specifically  address  issues  of  system- 
wide  innort.  In  striking  a  balance 
betweer  process  and  specificity,  we 
strove  t(  address  those  matters  that 
could  b(  specifically  dealt  with  now 
while  ay  oiding  being  so  prescriptive 
that  we  ATould  lose  the  flexibility  to 
respond  to  new  technical  and  scientific 
informa  ion  revealed  during 
implemi  sntation  of  the  Plan. 

B.  Guidi  nee  Memoranda 

A  nui  iber  of  commenters  raised 
concern  >  about  the  guidance 
memora  ida  described  in  the  proposed 
regulatii  ins.  These  concerns  varied  but, 
in  general,  related  to  either  the 
substani  ive  matters  addressed  in  the 
guidanc }  memoranda  or  the  process  for 
finalizir  g  the  guidance  memoranda. 
Some  cc  mmenters  felt  that  the 
concum  mce  provisions  contained  in  the 
propose  1  regulations  would  delay 
finalizir  g  the  guidance  memoranda. 
Others  f  sit  that  the  conciurence 


provisions  in  the  proposed  regulations 
did  not  give  the  Secretary  of  the  Interior 
or  the  Governor  of  Florida  an 
appropriate  role  in  approving  the 
guidance  memoranda  because  it 
appeared  that  the  Secretary  of  the  Army 
could  finalize  these  documents  after 
giving  good  faith  consideration  to 
comments  fttim  the  Department  of  the 
Interior  and  the  Governor, 
notwithstanding  the  fact  that  either  or 
^both  officials  had  concerns  about 
finalizing  the  regulations. 

Some  commenters  believed  that  the 
scheduled  completion  dates  for 
developing  the  guidance  memoranda 
were  unrealistic  and  should  be  changed. 
Others  expressed  the  view  that  issues 
addressed  in  the  guidance  memoranda 
should  be  covered  in  the  programmatic 
regulations.  In  addition,  they  were 
concerned  that  the  guidance 
memoranda  did  not  have  the  same  legal 
status  as  the  programmatic  regulations* 
and  thus  would  not  have  the  same  legal 
import.  These  commenters  stated  that  if 
the  material-intended  for  inclusion  iu" 
the  guidance  memoranda  was  not 
included  in  the  final  rule  then  the 
guidance  memoranda  should  be 
included  in  the  programmatic 
regulations  at  the  next  revision.  Several 
commenters  also  believed  that  the 
proposed  regulations  gave  an 
inappropriate  role  to  die  South  Florida 
Water  Management  District  in  the 
development  of  the  guidance 
memoranda.  One  commenter  requested 
that  an  additional  guidance 
memorandum  be  developed  to  provide 
a  procedure  for  determining  if 
implementation  of  a  project  will  cause 
the  elimination  or  transfer  of  existing 
legal  sources  of  water.  The  Seminole 
Tribe  commented  that  "existing  legal 
source"  of  water  is  a  new  concept  not 
found  in  Florida  statutes  or  regulations. 
The  Tribe  requested  that  the 
programmatic  regidations  set  up  a 
process  for  defining  "existing  legal 
source"  of  water  and  addressing  how  an 
"existing  legal  source"  of  water  would 
be  replaced  to  comply  with  the  savings 
clause. 

The  comments  reflected  a  difference 
of  opinion  with  respect  to  whether 
certain  issues  should  be  addressed  in 
the  guidance  memoranda  or  the 
programmatic  regulations  and  whether 
the  Department  of  the  Interior  and  the 
Governor  of  Florida  should  have 
concurrence  over  the  guidance 
memorcmda,  as  they  do  with  regard  to 
the  programmatic  regulations.  Some  of 
the  commenters  believe  that  the  issues 
that  are  proposed  for  discussion  in  the 
guidance  memoranda  should  be 
included  in  the  regulations  because  they 
cover  processes  and  matters  of  system- 
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wide  applicability.  Alternatively,  they 
believe  diat  if  guidance  memoranda 
must  be  developed,  they  should  later  be 
incorporated  into  the  regulations.  These 
commenters  believe  that  for  these 
reasons  the  Secretary  of  the  Interior  and 
the  State  of  Florida  should  have  a 
concurrence  right  in  the  guidance 
memoranda  regardless  of  whether  the 
guidance  memoranda  are  included  in 
the  regulations.  Other  commenters 
expressed  the  view  that  guidance 
memoranda  should  not  be  included  in 
the  regulations  because  they  address 
technical  or  detailed  matters  instead  of 
the  system-wide  procedural  matters 
Congress  intended  would  be  addressed 
in  the  programmatic  regulations.  These 
commenters  believed  that  it  would  be 
inappropriate  to  give  the  Secretary  of 
the  Interior  and  the  Governor  of  Florida 
a  concurrence  right  over  these 
documents  because  the  statute 
authorizing  CERP  provides  for 
concurrence  in  the  programmatic 
regulations  only. 

The  final  regulations  contain 
revisions  in  response  to  these 
comments.  In  attempting  to  address  the 
views  of  those  who  commented  that  the 
Secretary  of  the  Interior  and  Governor  of 
Florida  should  be  given  a  greater  role  in 
the  development  of  the  guidance 
memoranda  and  that  the  South  Florida 
Water  Management  District  had  an 
inappropriate  role  in  developing  the 
guidance  memoranda,  the  final  rule 
clarifies  that  the  South  Florida  Water 
Management  District  and  the  Corps  of 
Engineers  work  together  in  developing 
the  guidance  memoranda  but  the  final 
approval  is  by  the  Secretary  of  the 
Army,  after  public  notice  and  comment 
and  with  the  concurrence  of  the 
Secretary  of  the  Interior  and  the 
Governor  of  Florida.  We  believe  that 
this  change  in  the  regulations  assiues 
that  the  South  Florida  Water 
Management  District  plays  an  important 
role  in  the  development  of  the  guidance 
memorandum,  but  preserves  the  ability 
of  the  Secretary  of  the  Army  to  make  a 
final  decision  on  the  guidance 
memorandum  with  the  concurrence  of 
the  Secretary  of  the  Interior  and  the 
Governor. 

The  approval  process  for  the  guidance 
memoranda  parallels  the  statutory 
concurrence  process  for  the 
programmatic  regulations.  We  deleted 
the  language  in  the  proposed  regulations 
that  said  the  Army  would  give  "good 
faith  consideration"  to  the  concurrence 
or  non-concurrence  statements  of  the 
Secretary  of  the  Interior  and  the 
Governor  before  approving  the  guidance 
memoranda.  Our  intent  is  to  issue 
guidance  memoranda  that  have  been 
concurred  in  by  the  Secretary  of  the 


Interior  and  the  Governor.  We  agree  that 
the  old  language  in  the  proposed 
regulations  did  not  communicate 
adequately  this  intent.  Instead,  it 
suggested  that  the  Army  simply  had  to 
fulfill  a  ministerial  coordination 
requirement  by  asking  the  Secretary  of 
the  Interior  and  the  Governor  whether 
they  conciured  or  non-concurred  in  the 
guidance  memorandum.  This  language 
did  not  convey  the  Army's  intent  to 
actively  seek  the  concurrence  of  the 
Secretary  of  the  Interior  and  the 
Governor  prior  to  approving  the 
guidance  memoranda.  The  new 
language  gives  the  Secretary  of  the 
Interior  and  the  Governor  the  same 
concurrence  opportunity  they  have  on 
the  programmatic  regulations  and 
assures  that  they  have  an  appropriate 
role  in  the  Department  of  the  Army's 
adoption  of  these  important  documents. 
While  concurrence  or  non-concurrence 
on  the  six  guidance  memoranda  in 
§  385.5(b)  is  not  required  by  law  and 
will  require  additional  time  to  fulfill,  we 
believe  it  is  appropriate  to  provide  for 
this  i>rocess  because  of  the  significance 
of  these  documents. 

We  believe  that  the  public  should 
have  an  opportunity  to  review  and 
comment  on  the  guidance  memoranda 
because  of  their  significance. 
Accordingly,  the  final  regulations  state 
that  the  public  will  be  advised  by  notice 
in  the  Federal  Register  when  the 
guidance  memoranda  are  ready  for 
review  and  comment.  The  find  nde 
requires  that  the  guidance  memoranda 
should  be  developed  within  a  year  of 
the  effective  date  of  the  programmatic 
regulations  with  the  concurrence  of  the 
Secretary  of  the  Interior  and  the 
Governor. 

We  have  determined  that  the 
guidance  memoranda  should  not  be 
included  in  the  programrnatic 
regidations  at  this  time  for  several 
reasons.  First,  they  are  still  being 
developed,  second,  they  will  be  very 
technical,  and  third,  they  will  provide 
internal  guidance  to  the  agencies 
implementing  CERP.  This  decision  is 
consistent  with  the  view  of  commenters 
who  felt  that  including  the  guidance 
memoranda  in  the  programmatic 
regulations  was  incompatible  with 
structured,  formal  rule-making 
processes.  These  commenters  felt  that 
rulemaking  processes  would  not 
accommodate  recurring  revisions  to 
published  technical  documents,  like  the 
guidance  memoranda,  which  will 
require  periodic  changes  to 
accommodate  new  information.  These 
commenters  were  concerned  that  if 
guidemce  memoranda  were  included  in 
these  regulations,  every  revision  of  them 
would  require  us  to  initiate  a 


rulemaking  process.  While  we 
determined  that  the  guidance 
memoranda  should  not  be  included  in 
the  programmatic  regulations  at  this 
time,  we  preserve  the  opportunity  to 
include  the  guidance  memoranda  in  the 
programmatic  regulations  during  the 
next  review  and  revision  of  the 
programmatic  regulations. 

The  final  regulations  no  longer 
contemplate  that  a  separate  guidance 
memorandum  will  be  developed  for  the  • 
system-wide  evaluation  of  Project 
Implementation  Report  alternatives  by 
RECOVER.  We  concluded  that  this 
subject  should  be  addressed  in  the 
guidance  memorandum  for  the 
formulation  and  evaluation  of 
alternatives  for  Project  Implementation 
Reports  and  that  a  separate  guidance 
memorandum  on  this  subject  was 
imnecessary. 

The  final  regulations  also  require  the 
development  of  an  additioned  guidance 
memorandum  that  will  be  used  by 
agency  persoimel  to  identify  if  an 
elimination  or  transfer  of  "existing  legal 
sources  of  water"  will  occur  as-a  result 
of  implementation  of  the  Plan.  This 
guidance  memorandum  will  ensure  the 
fulfillment  of  the  savings  clause 
requirements  of  section  601  (h)(5)(a)  of 
WRDA  2000  that  are  designed  to  ensure 
that  "existing  legal  sources  of  water"  are 
preserved.  There  was  general  agreement 
among  commenters  that  a  definition  is 
required  for  the  phrase,  "existing  legal 
sources  of  water"  but  there  was  wide 
disagreement  among  the  commenters 
about  what  the  phrase  actually  means  or 
who  determines  what  an  "existing  legal 
source  of  water"  is.  The  term  is  not 
defined  in  WRDA  2000  or  elsewhere  in 
Federal  or  Florida  State  law.  Some 
commenters  felt  the  term  should 
include  all  water  in  the  South  Florida 
ecosystem  that  was  not  discharged  to 
tide  at  the  time  WRDA  2000  was 
enacted.  Other  commenters  emphasized 
that  the  term  »sed  in  the  statute, 
"existing  legal  sources"  is  a  broad  term 
which  indicates  that  all  water  in  the 
South  Florida  ecosystem  should  be 
covered  by  the  requirements  of  the 
savings  clause.  Several  commenters  felt 
that  the  determination  of  what 
constitutes  an  "existing  legal  soiirce  of 
water"  is  not  a  decision  for  the 
Secretary  of  the  Army  to  make.  They 
argued  that  the  Secretary  of  the  Army 
should  defer  to  die  State  of  Florida  on 
this  issue  because  the  determination  of 
what  constitutes  an  existing  legal  source 
of  water  involves  a  matter  of  state  law. 
The  new  guidance  memorandum 
contemplated  in  the  regulations  will 
establish  procedures  for  identifying 
what  constitutes  "an  existing  legal 
source  of  water"  and  for  determining 
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when  an  existing  legal  source  of  water 
has  been  eliminated  or  transferred. 

C.  Goals  and  Purposes  of  the  Plan 

The  comments  reflected  different 
views  on  the  goals  and  purposes  of  the 
Plao.  A  number  of  commenters  felt  the 
proposed  regulations  did  not  place 
enough  emphasis  on  the  restoration 
objectives  of  the  Plan  and  recommended 
that  the  regulations  be  revised  to  clearly 
state  that  the  restoration  objectives  of 
the  Plan  are  a  priority.  Another 
commenter  believed  that  the  language  in 
the  proposed  regulations  concerning  the 
goals  and  purposes  of  the  Plan  was 
vague.  This  commenter  suggested  that 
the  language  be  replaced  with  the 
description  of  the  goals  and  objectives 
of  the  Plan  contained  in  the  April  1999 
"Final  hitegrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement."  Finally,  several  commenters 
believed  that  the  regulation  should 
include  all  of  the  goals  and  purposes  of 
the  Plan,  including  providing  for  other 
water-related  needs  of  the  region. 

To  respond  to  these  comments  we 
have  included  a  definition  of  the  goals 
and  piuposes  of  the  Plan  in  the  final 
regulations  that  follows  the  language  of 
WRDA  2000.  This  definition  specifies 
that  the  overarching  goal  of  the  Plan  is 
the  restoration,  preservation,  and 
protection  of  the  South  Florida 
ecosystem  while  providing  for  othter 
water-related  needs  of  the  region, 
including  water  supply  and  flood 
protection.  We  believe  the  open  and 
collaborative  process  set  forth  in  these 
regulations  for  the  implementation  of 
the  Plan  provides  the  greatest  assurance 
that  all  the  goals  and  tiie  purposes  of  the 
Plan  will  be  achieved.  This  regulation 
emulates  the  successful,  open  and 
collaborative  process  that  produced  the 
Comprehensive  Everglades  Restoration 
Plan  and  we  are  confident  that  these 
same  processes  will  ensure  that  the 
goals  and  purposes  of  the  Plan  are 
fulfilled  as  intended  by  Congress. 

Several  commenters  also  expressed 
the  view  that  the  proposed  regulations 
should  not  have  tied  performance  of  the 
Plan,  and  particularly  the  development 
of  interim  goals,  to  the  model  run 
identified  as  D-13R  in  the  April  1999 
"Final  Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement."  These  commenters 
maintained  that  implementation 
modeling  conducted  after  completion  of 
the  feasibility  report  demonstrated  the 
potential  for  improving  the  Plan  with 
regard  to  the  restoration  of  the 
ecosystem. 

We  have  removed  the  references  to  D- 
13R  in  the  final  regulations  because  we 
agree  that  it  may  be  possible  to  produce 
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ecosyst(  sm  restoration  benefits  beyond 
c«  ntemplated  in  D-1 3R.  We  will 
jvaluate  the  performance  of  the 
iccordance  with  the  adaptive 
manage  nent  provisions  of  the 

latibns  to  determine  whether  it  is 
to  realize  any  improvements  in 
rmance  of  the  Plan  with  regard 

restoration  while 
ig  for  other  water-related  needs 
u  gion.  We  will  make  adjustments 
an  to  the  extent  these 
improv<  ments  can  be  realized 
consistc  nt  with  the  overall  goals  and 
purpose  s  of  the  Plan.  As  indicated,  we 
have  de  eted  the  reference  to  D-13R  in 
the  hopi  i  that  it  may  be  possible  to 
improvt  the  Plan's  performance  with 
respect  o  ecosystem  restoration 
consiste  nt  with  the  statutory  and 
budgeta  -y  framework  approved  by 
Congres  s. 

D.  Defir,  ing  Restoration 

Sever  d  commenters  expressed 
concern  about  the  definition  of 
restorat  on  contained  in  the  proposed 
regulati  >ns.  Some  commenters  felt  that 
restorati  on  should  be  defined  in  terms 
of  hydr(  logic  and  ecologic  targets,  not 
the  ieve  of  performance  contained  in 
the  Apr  1 1999  Final  Integrated 
Feasibil  ty  Report  and  Progreunmatic 
Environ  nental  Impact  Statement"  as 
was  con  ;emplated  in  the  proposed 
regulatii  ins.  They  believe  that 
implemi  snting  the  Plan  in  accordance 
with  hy  Irologic  and  ecologic  targets, 
and  mal  ing  adjustments  as  necessary 
through  adaptive  management,  is  a  more 
effectivi  way  to  ensure  that  system-wide 
restorat:  an  occurs.  In  particular,  the 
Everglac  es  Coalition  commented  that, 
"*   *   *  he  yellow  book  provides  only  a 
fi-amew<  rk  for  restoration,  and  does  not 
clearly  (  escribe  the  essential  ecological 
characU  ristics  of  a  sustainable  restored 
Everglai  es.  *   *   *  It  is  necessary  to  keep 
the  defii  lition  of  restoration  *  *  *  based 
on  ecolc  gical  necessity  and  not 
anticipa  :ed  performance.  This  structure 
is  neces  ary  for  the  adaptive 
managefient  process  to  be  successful  in 
making  meaningful  improvements  to  the 
plan."  /  nother  commenter  stated  that 
the  defi]  lition  of  restoration  must  clearly 
specify  i  hat  restoration  is  "an  absolute 
priority  ibove  all  others." 

Other  commenters  expressed  the  view 
that  the  definition  of  restoration  must  ■ 
take  intc  account  certain  relevant 
provisioiis  of  WRDA  2000.  These 
commenters  point  out  that  the  purpose 
of  the  P  m  was  not  to  provide  for  the 
restorati  in  of  the  South  Florida 
ecosyste  m  without  regard  to  other 
considei  ations.  They  note  that 
restorati  m  is  not  an  open-ended 
abstract  term;  WRDA  2000  states  that 


the  Plan  must  take  into  account  "the 
other  water-related  needs  of  the  region," 
and  contains  a  prohibition  against 
eliminating  or  transferring  "existing 
legal  sources  of  water"  until  new 
sources  of  water  of  comparable  quantity 
and  quality  are  available  to  replace  the 
water  that  is  lost  as  a  result  of 
implementation  of  the  Plan.-These 
conunenters  pointed  out  that  the 
definition  of  restoration  must  recognize 
that  Congress  authorized  the  Plan  as  a 
framework  for  restoring  the  South 
Florida  ecosystem  and  that  the 
restoration  that  actually  occurs  is  a 
result  of  the  specific  projects  that 
Congress  later  authorizes  in  fulfillment 
of  the  Plan. 

Other  commenters  believed  that  the 
definition  should  recognize  the 
important  role  that  "getting  the  water 
right"  plays  in  restoration.  Getting  the 
water  right  involves  delivering  water  to 
the  ecosystem  in  the  right  quantity  and 
quality  at  the  right  time  and  place. 
Another  commenter  held  a  somewhat 
similar  view,  believing  that  the 
definition  should  emphasize  the 
importance,  of  hydroperiod  and  water 
quality  in  fulfilling  the  restoration 
objective  since  natural  system 
conditions  are  a  result  of  water  quality 
and  hydroperiod  conditions. 

Other  commenters  expressed  the  view 
that  the  definition  of  restoration  in  the 
proposed  regulations  was  not 
scientifically  credible.  These 
conmienters  believed  that  to  be  credible 
from  a  scientific  perspective,  the 
definition  of  restoration  must  take  into 
accoimt  other  considerations  that  are 
relevant  to  the  ecological  condition  of 
the  South  Florida  ecosystem.  For 
example,  state  and  local  restoration  and 
water  quality  programs  affect  the  South 
Florida  ecosystem  as  well.  Additionally, 
some  commenters  pointed  out  that  there 
is  no  consensus  among  scientists  about 
the  specific  ecological  parameters  that 
constitute  successful  "restoration."  As 
an  example,  there  is  no  agreement  on 
what  the  goal  should  be  for  the 
population  of  specific  species  of  plants, 
fish,  or  birds. 

To  some  extent,  the  disagreement 
surromiding  the  definition  of  restoration 
reflects  the  underlying  concern  of 
affected  parties  that  the  definition  of 
restoration  will  not  take  their  interests 
into  account.  Certain  parties  are 
concerned  that  if  the  definition  of 
restoration  does  not  assign  a  proper  role 
to  science  in'fulfillingthe  objectives  of 
the  Plan,  the  implementation  of  the  Plan 
will  be  driven  by  political  compromises. 
These  parties  are  concerned  that  as 
Federal  and  State  governments  move 
forward  with  implementation  of  the 
Plan,  the  restoration  goals  of  the  Plan 
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will  be  preempted  by  water  supply  and 
flood  protection  needs.  In  this  regard, 
the  Natinal  Resources  Defense  Coiancil 
urged  that  the  programmatic  regulations 
must  "preclude  the  achievement  of 
water  supply  and  flood  protection  goals 
at  the  expense  of  restoration  goals." 
Other  commenters  are  concerned  that 
the  other  water-related  goals  of  the 
region  will  be  ignored  in  an  effort  to 
advance  an  elusive  and  constantly 
changing  vision  of  restoration  favored 
by  scientists,  instead  of  the  Plan 
approved  by  Congress.  All  commenters 
emphasized  the  importance  of 
developing  an  appropriate  definition  of 
restoration  so  that  CERP  projects  are 
properly  sequenced  and  appropriations 
wisely  spent. 

The  final  regulations  contain  a  new 
definition  of  restoration  that  responds  to 
these  conunents.  The  regulations  define 
restoration  as  the  recovery  and 
protection  of  the  South  Florida 
ecosystem  so  that  it  once  again  achieves 
and  sustains  the  essential  hydrological 
and  biological  characteristics  that 
defined  this  ecosystem  in  an 
undistm-bed  condition.  This  definition 
acknowledges  that,  as  authorized  by 
Congress,  the  restored  South  Florida 
ecosystem  will  be  significantly  healthier 
than  the  current  system  but  will  be 
smaller  and  somewhat  differently 
arranged  than  the  historic  ecosystem. 
Also,  there  may  be  different  degrees  of 
restoration  in  different  areas  of  the 
ecosystem.  The  irreversible  physical 
changes  made  to  the  South  Florida 
ecosystem  make  a  complete  return  to 
the  historic  ecosystem  impossible. 
However,  the  restored  ecosystem  will 
have  recovered  those  essential 
hydrological  and  biological 
characteristics  that  defined  the 
undisturbed  South  Florida  ecosystem 
and  made  it  unique  among  the  world's 
wetlands  systems. 

The  new  definition  of  restoration 
recognizes  that  the  restoration  goal  of 
the  Plan  is  to  achieve  a  healthy  and 
functioning  ecosystem  that  once  again 
exhibits  the  essential  characteristics  of 
the  undisturbed  South  Florida 
ecosystem.  The  definition  acknowledges 
that,  as  authorized  by  Congress,  the 
restored  ecosystem  will  be  different 
than  the  historic  ecosystem.  In  so  doing, 
the  definition  affords  flexibility  to  allow 
for  adaptive  management  and  the 
accommodation  of  other  water-related 
needs  of  the  region,  as  the  Plan  is 
implemented  through  individual 
projects  specifically  authorized  by 
Congress. 

The  definition  of  restoration 
recognizes  implicitly  that  science  will 
be  the  foundation  of  restoration,  but  it 
also  assumes,  as  noted  throughout  the 


progranunatic  regulations,  that  in  all 
pihases  of  implementation  of  the  Plan 
both  restoration  and  the  other  goals  and 
piuposes  of  the  Plan  should  be 
achieved.  The  definition  also  recognizes 
that  we  must  act  within  the  legislative 
framework  that  has  been  approved  by 
Congress  in  WRDA  2000  and  later  may 
be  approved  by  Congress  in  future 
authorization  acts. 

E.  Amount  of  Water  Provided  for 
Restoration 

Some  commenters  expressed  the  view 
that  the  regulations  must  include  a 
statement  that  new  water  generated  by 
the  Plan  will  be  reserved  for  the  natural 
system  on  an  80%-20%  basis.  These 
commenters  note  that  the  report  of  the 
Senate  Committee  on  Environment  and 
Public  Works  on  WRDA  2000  (Senate 
Report  No.  106-362)  states: 

The  Plan  contains  a  general  outline  of  the 
quantities  of  water  to  be  produced  by  each 
project.  According  to  the  Army  Corps,  SO 
percent  of  the  water  generated  by  the  Plan  is 
needed  for  the  natural  system  in  order  to 
attain  restoration  goals,  and  20  percent  of  the 
water  generated  for  use  in  the  human 
environment.  •   *   •  Subject  to  future 
authorizations  by  Ck)ngress,  the  committee 
fully  expects  that  the  water  necessary  for 
restoration,  currently  estimated  at  80  percent 
of  the  water  generated  bykthe  Plan,  will  be 
reserved  or  allocated  for  the  benefit  of  the 
natural  system  (Emphasis  added). 

These  commenters  believed  that  the 
80%-20%  ratio  shoidd  be  set  forth  in 
the  regulations  as  a  generalized 
planning  goal  for  reserving  or  allocating 
new  water  to  the  natural  system.  They 
are  concerned  that  the  80%-20%  ratio 
was  not  identified  in  the  proposed 
regulations  as  a  planning  goal.  On  a 
different  but  related  note,  several 
commenters  felt  that  a  water  budget 
should  be  developed  for  the  Sou& 
Florida  ecosystem  to  ensure  that  the 
restoration  goals  of  the  Plan  are 
achieved. 

Other  commenters  observed  that  the 
80%-20%  ratio  was  merely  the  initial 
estimate  of  the  new  water  that  woidd  be 
produced  by  the  Plan  and  therefore, 
could  be  allocated  or  reserved  for  the 
benefit  of  the  natinal  system.  These 
commenters  maintain  that  the  goal  of 
the  Plan  is  to  provide  whatever  water  is 
needed  for  restoration  of  the  natural 
system,  irrespective  of  the  80%-20% 
ratio.  These  commenters  point  out  that 
individual  components  of  the  Plan  may 
produce  amounts  of  water  different  from 
this  initial  estimate.  In  fact,  some 
commenters  pointed  out  that  the  80%- 
20%  ratio  was  part  of  a  scenario  called 
D-13R4,  which  was  not  included  in  the 
framework  Plan  (D-13R)  authorized  by 
Congress. 


We  imderstand  the  desire  of  the 
commenters  to  assure  sufficient  water 
will  be  allocated  or  reserved  for  the 
benefit  of  the  natural  system.  To 
accomplish  this  result,  we  believe  that 
it  is  necessary  to  preserve  the  ability  to 
adapt  to  new  information  as  the  Plan  is 
implemented.  Therefore,  the  regulations 
do  not  contemplate  the  allocation  of 
water  on  a  rigid  80%-20%  basis,  either 
system-wide  or  project-by-project. 
Instead,  the  final  regulations  ensure  that 
adequate  water  will  be  allocated  or 
reserved  for  the  benefit  of  the  natural 
system  without  regard  to  this  ratio  by 
requiring  that  each  Project 
Implementation  Report  evaluate  and 
identify  water  to  be  reserved  for  the 
natural  system  and  made  available  for 
other  water-related  needs  of  the  region, 
and  that  the  Plan  itself  be  continually 
evaluated  through  adaptive  management 
to  assure  that  adequate  water  is 
allocated  or  reserved  on  a  system-wide 
basis. 

The  final  rule  also  provides  that  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  will 
determine  the  total  quantity  of  water 
that  is  expected  to  be  generated  by 
implementation  of  the  Plan,  including 
the  quantity  expected  to  be  generated 
for  the  natureil  system  to  attain 
restoration  goals  as  well  as  the  quantity 
expected  to  be  generated  for  use  in  the 
human  environment,  and  will 
periodically  update  that  estimate,  as 
appropriate,  based  upon  changed  or 
unforeseen  circumstances,  new 
scientific  and  technical  information, 
new  or  updated  modeling,  and 
congressionally  authorized  projects  or 
modifications  to  the  Plan.  In  addition, 
the  final  regulations  envision  that  a 
water  budget  for  the  Plan  will  be 
developed  and  disseminated  aimually  to 
the  public.  These  regulatory  provisions 
will  ensure  that  adequate  water  will  be 
reserved  or  allocated  to  the  natural 
system  as  intended  by  Congress. 

F.  Independent  Scientific  Review  and 
External  Peer  Review 

A  number  of  commenters  were 
concerned  that  the  proposed  r^idations 
did  not  provide  for  the  establishment  of 
an  independent  scientific  review  panel. 
They  noted  that  section  601(j)  of  WRDA 
2000  requires  that  the  Secretary  of  the 
Army,  the  Secretary  of  the  Interior,  and 
the  Governor,  in  cooperation  with  the 
Task  Force  establish  an  independent 
scientific  review  panel  convened  by  a 
body,  such  as  the  National  Academy  of 
Sciences,  to  review  the  Plan's  progress 
toward  achieving  the  natural  system 
restoration  goals  of  the  Plan.  These 
commenters  feel  that  the  panel  must 
op^^te  independently  of  the  Corps  of 
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Engineers,  the  State,  and  the 
Department  of  the  Interior  and  believe 
that  the  programmatic  regulations 
should  address  how  the  implementing 
agencies  would  work  with  the  panel. 
One  commenter  also  felt  that  the 
profmsed  regulations  did  not  provide  an 
appropriate  role  for  the  Taslc  Force  in 
the  establishment  of  the  independent 
scientific  review  panel. 

The  Department  of  the  Army 
embraces  the  use  of  independent 
scientific  review  and  external  peer 
review.  The  successful  implementation 
of  CERP  requires  that  appropriate 
decisions  be  made  about  significant 
,  scientific  and  technical  issues.  These 
extremely  technical,  often  controversial, 
issues  will  be  presented  in  various 
reports  and  documents  generated  by 
numerous  sources,  including  the  Corps 
of  Engineers,  the  South  Florida  Water 
Management  District,  Everglades 
National  Park,  the  Fish  and  Wildlife 
Service,  the  Florida  Fish  and  Wildlife 
Conservation  Commission,  and  various 
Federal,  State,  and  local  agencies. 
Independent  scientific  review  and 
external  peer  review  will  ensure  that  the 
decisions  made  in  implementing  CERP 
are  based  on  appropriate  data  and  sound 
science  that  is  clearly  presented  to 
decision  makers. 

There  was  some  confusion  evident  in 
comments  and  public  meetings 
regarding  the  panel  that  will  be         "" 
established  to  perform  the  section  601  (j) 
functions  and  other  independent 
scientific  review,  particularly  the 
standing  panel  currently  used  by  the 
South  Florida  Ecosystem  Restoration 
Task  Force  (Task  Force).  In  February 
1999,  the  Task  Force  endorsed  "the 
establishment  of  an  ongoing  outside 
scientific  review  panel  *   *   *  as  an 
essential  component  to  ensure  an 
effective  adaptive  management  process 
for  South  Florida  Ecosystem 
restoration."  In  September  1999,  in 
fulfillment  of  the  Task  Force's 
resolution,  the  Department  of  the 
Interior  entered  into  a  five-year 
cooperative  agreement  with  the  National 
Academy  of  Sciences  (NAS)  to  establish 
the  Committee  on  Restoration  of  the 
Greater  Everglades  Ecosystem 
(CROGEE).  CROGEE  provides  scientific 
advice  to  the  Task  Force  and  its  member 
agencies  and  that  the  Committee  will 
review  and  make  recommendations  on 
the  scientific  and  technical  aspects  and 
elements  relating  to  the  South  Florida 
ecosystem. 

The  section  601  (j)  panel  will  be 
independent  of  CROGEE  or  any  other 
panel.  Its  only  mission  will  be  to  carry 
out  section  601()). 

Acting  on  a  proposal  from  the 
Department  of  the  Aimy,  the  Secretary 
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of  the  i  jmy,  the  Secretary  of  the 
Interioi ,  and  the  Governor,  in 
consult  ation  with  the  South  Florida 
Ecosysl  em  Restoration  Task  Force, 
agreed  o  designate  the  National 
Acadei  ly  of  Sciences  to  convene  the 
initial  i  ndependent  scientific  panel  that 
will  perform  the  tasks  required  by 
Sectionj  601(j)  of  the  Water  Resources 
Develotment  Act  of  2000.  The  final 
regulat  ons  contain  new  language  that 
identifies  the  National  Academy  of 
Science  s  as  the  entity  that  will  convene 
the  init  al  independent  scientific  review 
panel. '  'hese  regulations  also 
acknov)  ledge  that  the  South  Florida 
Ecosysl  Bm  Restoration  Task  Force  has 
played  i  role  in  choosing  the  National 
Acader  ly  of  Science  as  the  initial 
organiz  jtion  to  convene  the  panel,  and 
-the  Tas  i  Force  will  play  a  role  in  the 
establij  mient  of  the  panel.  The  final 
regulat:  ons  state  that  we  will  enter  into 
an  agr©  ment  with  the"National 
Acaden  ly  of  Sciences  to  convene  the 
indepei  ident  scientific  review  panel. 
This  ag  cement  shall  be  for  a  period  of 
five  yes  rs  with  options  for  extensions  in 
five-ye.  r  increments.  The  final 
regulati  ans  include  a  statement 
recogni  dng  that  independent  scientific 
review  s  crucial  for  ensuring  that  the 
best  avi  liable  science  is  used  in  the 
implem  entation  otthe  Plan.  The 
regulati  ans  recognize  the  continuing 
role  of  1  he  Task  Force  to  consult  on 
decisio]  is  to  exercise  the  option  to 
extend  he  agreement.  The  regulations 
recogni  '.e  the  continuing  role  of  the 
Task  Fc  rce  in  designation  of  the 
organiz  ition  to  convene  future  panels 
and  to  <  onsult  on  establishment  of  the 
panel  u  Jon  expiration  of  the  initial 
agreemi  nt. 

The  f  nal  regulations  state  that  the 
Secretai  y  of  the  Army,  the  Secretary  of 
the  Inte  rior,  and  the  Governor  shall 
finalize  any  agreements  and  procedures 
necessa  ry  to  provide  for  the  operation 
and  fun  ding  of  the  independent 
scientif  c  review  panel  and  establish 
this  pai  el  within  six  months  of  the 
effectiv  j  date  of  the  programmatic 
regulati  sns. 

The  f  nal  regulations  set  forth  the 
expecta  ion  that  the  National  Academy 
of  Sciei  ces  will  use  established 
practice  s  for  assuring  the  independence 
of  mem  )ers  and  that  the  review  panel 
will  inc  ude  members  reflecting  a 
balance  of  the  knowledge,  training,  and 
experie  ice  suitable  to  comprehensively 
review  md  assess  the  Plan's  progress 
towards  achieving  restoration  goals. 
WRDA  ^000  provides  very  specific 
directioki  that  the  panel  is  "to  review  the 
Plan's  nrogress  toward  achieving  the 
natural  tystem  restoration  goals  of  the 
Plan."  '  "his  specific  requirement  will  be 


the  focus  of  the  agreement  and  the 
mission  of  the  independent  scientific 
review  panel.  The  independent  panel's 
tasks  include  those  activities  that  are 
necessary  to  review  the  Plan's  progress 
towards  achieving  the  restoration  goals 
of  the  Plan.  In  additfon,  in  accordance 
with  WRDA  2000,  the  panel  will 
produce  a  biennial  report  to  Congress, 
the  Secretary  of  the  Army,  the  Secretary 
of  the  Interior,  and  the  Governor  that 
includes  an  assessment  of  ecological 
indicators  and  other  measures  of 
progress  in  restoring  the  ecology  of  the 
natiual  system,  based  on  the  Plan. 

To  further  insure  the  independence  of 
the  panel,  the  regulations  provide  that 
the  panel  will  not  be  assigned,  and  may 
not  accept,  other  tasks,  nor  may  it 
provide  advice  on  other  matters  to  any 
entity,  public  or  private.  Its  sole  mission 
is  to  review  the  Plan's  progress  toward 
achieving  the  natural  system  restoration 
goals  of  the  Plan  and  to  produce  the 
section  601  (j)  report. 

The  final  regulations  provide  that  the 
agreement  \^tii  the  section  601  (j)  panel 
will  specifically  recognize  that  the 
agencies  may  provide  for  other 
independent  scientific  panels  and  peer 
review  to  address  specific  scientific  or 
technical  questions.  The  regulations 
provide  for  an  external  peer  review 
process  to  review  documents,  reports, 
procedures,  or  to  address  specific 
scientific  or  technical  questions  or 
issues.  Draft  Pilot  Project  Technical 
Reports  and  draft  assessment  reports  are 
specifically  designated  to  be  externally 
peer  reviewed. 

G.  Restoration  Coordination  and 
Verification  (RECOVER) 

Many  comments  focused  on  the  role 
of  RECOVER  in  implementing  the  Plan. 
Some  of  the  commenters  felt  that  the 
responsibilities  of  RECOVER  were  not 
clearly  identified  in  the  proposed 
regulations.  They  suggested  that  these 
responsibilities  should  be  organized 
according  to  three  major  missions  " 
assessment,  evaluation,  and  planning. 
Another  commenter  felt  the  final 
regulations  should  cleatly  state  that 
RECOVER  is  not  an  independent  body 
but  that  it  is  instead  an  interagency 
group  that  prepares  work  products  for 
consideration  by  others.  Some 
commenters  believe  that  the  final 
regulation  should  emphasize  that 
RECOVER  is  composed  of  agency 
personnel  with  scientific  expertise. 
Several  commenters  believed  that  the 
Department  of  the  Interior  should  have 
a  co-leadership  role  over  RECOVER 
along  with  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District. 
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RECOVER's  origins  trace  back  to  the 
April  1999  "Final  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement." 
RECOVER  is  an  interdisciplinary, 
interagency  scientific  and  technical 
team  that  was  designed  to  perform 
system-wide  analyses.  In  reviewing  the 
comments  on  the  proposed  regulations, 
we  felt  that  some  misunderstanding 
might  exist  concerning  the  role  of 
RECOVER.  For  example,  some 
commenters  suggested  that  RECOVER 
should  be  an  independent  body  because 
independent  science  plays  an  important 
role  in  implementing  the  Plan.  While 
RECOVER  is  a  science-based  group 
because  many  of  its  members  possess 
scientific  expertise,  it  is  not  an 
independent  agency.  It  is  an  interagency 
group  consisting  of  members  from 
governmental  entities  The  role  of 
RECOVER  is  to  promote  an  integrated 
view  within  the  implementing  agencies 
on  matters  relevant  to  the 
implementation  of  the  Plan  in  order  to 
ensure  that  the  goals  and  purposes  of 
the  Plan  are  achieved.  Independent 
scientific  research  will  be  used  to  gain 
perspectives  on  these  issues  from 
outside  parties  and  will  be  provided  by 
entities  other  than  RECOVER. 

The  final  regulations  recognize  that 
RECOVER  is  an  existing,  presently 
functioning  interagency  team.  The  final 
regulations  are  consistent  with  the 
description  of  RECOVER  in  the  Plan  and 
envision  that  RECOVER  will  play  an 
important  role  in  ensuring  that  a 
system-wide  perspective  is  applied  and 
that  the  best  available  scientific  and 
technical  information  is  used  during  the 
development,  implementation,  and 
evaluation  of  the  Plan.  The  final 
regulations  address  a  number  of  issues. 
They  recognize  that  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  wiU  oversee  the 
activities  of  RECOVER.  The  final 
regulations  also  identify  the  members  of 
the  RECOVER  Leadership  Group,  which 
includes  the  program  managers  from  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District,  the 
Environmental  Protection  Agency,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  U.S.  Fish  and 
Wildlife  Service,  the  U.S.  Geological 
Sinvey,  Everglades  National  Park,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Seminole  Tribe  of  Florida,  the 
Florida  Department  of  Agriculture  and 
Consumer  Services,  the  Florida 
Department  of  Environmental 
Protection,  and  the  Florida  Fish  and 
Wildlife  Conservation  Commission.  The 
diverse  membership  of  the  Leadership 
Group  assiires  that  the  views  of  Federal 


agencies.  State  agencies,  and  Tribes  are 
appropriately  represented.  The  final 
regulations  outline  a  series  of  specific 
scientific  and  technical  duties 
RECOVER  will  perform  to  assist  the 
Corps  of  Engineers  and  the  non-Federal 
sponsors  in  achieving  the  goals  and 
pinposes  of  the  Plan,  particularly 
restoration  of  the  natural  system.  We 
have  grouped  these  duties  under  the 
three  major  missions  of  RECOVER — 
assessment,  evaluation,  and  plaiming/ 
integration  activities. 

Again,  the  final  regulations  indicate 
that  RECOVER  is  an  interagency, 
interdisciplinary,  scientific  and 
technical  team.  The  regulations  state 
that  the  documents  prepared  by 
RECOVER  are  to  be  provided  to  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  for 
consideration  as  they  carry  out  their 
responsibilities  in  implementing  the 
Plan.  The  regulations  specify  that  the 
Corps  of  Engineers  and  the  SFWMD  will 
consult  with  other  Federal  agencies, 
state  agencies,  local  agencies  and  Tribes, 
as  they  consider  the  information  that  is 
provided  by  RECOVER. 

Several  commenters  expressed  the 
view  that  RECOVER  is  an  advisory  body 
that  is  subject  to  the  Federal  Advisory 
Committee  Act  (FACA).  We  concluded 
that  FACA  does  not  apply  to  RECOVER. 
FACA  contains  an  exception  for 
meetings  "held  exclusively  between 
Federal  officials  and  elected  officers  of 
State,  local,  and  tribal  governments," 
where  those  meetings  "are  solely  for  the 
purposes  of  exchanging  views, 
information,  or  advice  relating  to  the 
management  or  implementation  of 
Federal  programs  established  pursuant 
to  public  law  that  explicitly  or 
inherently  share  intergovernmental 
responsibilities  or  administration." 
Unfunded  Mandates  Act,  Public  Law 
104--i,  109  Stat.  48,  65  (1995),  2  U.S.C. 
1501, 1534  et  seq.  RECOVER's  meetings 
and  activities  fall  within  this  exception. 
Another  commenter  noted  that  FACA 
does  not  applyto  the  South  Florida 
Ecosystem  Restoration  Task  Force, 
pursuant  to  WRDA  1996  and  proposed 
that  RECOVER  be  made  an  advisory 
committee  to  the  South  Florida 
Ecosystem  Restoration  Task  Force  to 
avoid  the  application  of  FACA.  Because 
we  have  determined  FACA  does  not 
apply  to  RECOVER's  meetings  and 
activities,  we  do  not  believe  this  action 
is  necessary. 

H.  Reservation  or  Allocation  of  Water 
for  the  Natural  System 

The  provisions  in  the  proposed 
regulations  concerning  the  reservation 
or  allocation  of  water  for  the  natural 
system  were  of  interest  to  a  number  of 


parties.  A  brief  discussion  of  the 
legislative  foundation  of  these 
provisions  proves  helpful  in 
understanding  these  comments. 

The  Plan  authorized  in  WRDA  2000  is 
a  firamework  plan  designed  to  improve 
the  distribution  of  water  to  the  South 
Florida  ecosystem.  In  accordance  with 
section  601(f)  of  WRDA  2000,  the 
Secretary  of  the  Army,  in  coordination 
with  the  non-Federal  sponsor,  must 
prepare  a  Project  Implementation  Report 
before  proceeding  with  an  individual 
project  that  is  included  in  the  Plan. 
Section  601(h)(4)(A)  of  WRDA  2000 
states  that  the  Project  Implementation 
Report  must,  among  other  items, 
identify  the  amount  of  water  to  be 
reserved  or  allocated  for  the  natural 
system  in  order  to  provide  for  the 
api»t}priate  quantity,  tuning,  and 
distribution  of  water  dedicated  and 
managed  for  the  natural  system,  and 
comply  with  applicable  water  quality 
and  permitting  standards.  Section 
€01(h)(4)(B)(2)  of  WRDA  2000  specifies 
that  the  reservation  or  allocation  of 
water  for  the  natural  system  will  be 
implemented  imder  State  law  and  must 
be  mad&  before  the  Department  of  the 
Army  can  execute  a  Project  Cooperation 
Agreement  for  a  project. 

Several  conunenters  expressed 
concern  about  the  process  for  verifying 
that  a  reservation  or  allocation  of  water 
for  the  natural  system  has  been  made 
under  State  law.  One  commenter 
believed  that  the  regulations  should 
clarify  the  process  for  determining 
reservations  by  establishing  a 
restoration  target  of  water  to  be  reserved 
or  established  for  each  area  of  the 
ecosystem.  Another  commenter 
requested  that  the  Corps  of  Engineers 
develop  procedures  for  verifying  that 
the  reservation  or  allocation  of  water 
identified  in  the  Project  Implementation 
Report  has  been  executed  under  State 
law.  Two  commenters  believed  that  the 
requirement  to  amend  the  Project 
Cooperation  Agreement  (PCA)  whenever 
the  State  revises  the  reservation  limits 
the  State's  discretion  to  make 
appropriate  reservations  under  State 
law.  These  commenters  also  believe  that 
the  requirement  to  revise  the  PCA  is 
unnecessary  as  the  State  is  required  to 
make  reservations  that  are  consistent 
with  the  requirements  of  the  President- 
Governor  agreement  of  January  9,  2002, 
and  that  agreement  is  specifically 
enforceable  in  court.  Both  the  State  of 
Florida  and  the  South  Florida  Water 
Management  District  expressed  the  view 
that  in  enacting  WRDA  2000,  Congress 
had  not  preempted  State  water  law  and 
that  the  programmatic  regulations 
should  not  impede  or  interfere  with 
Florida  water  law.  Several  commenters 
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were  concerned  that  under  the  proposed 
regulations,  changes  to  reservations  or 
allocations  of  water  could  be  made 
without  the  same  congressionsd  and 
public  involvement  that  occurred  for  the 
initial  reservation.  Several  Senators, 
while  recognizing  that  reservations  may 
need  to  be  revised,  expressed  the  view 
that  because  Congress  approves  projects 
based  on  a  quantification  of  water,  it 
also  has  a  responsibility  to  ensure  that 
when  any  change  to  a  reservation  of 
water  occurs,  that  the  Project 
Cooperatio'n  Agreement  be  changed  to 
account  for  de  minimus  changes  or 
changes  consistent  with  the  purposes  of 
the  Plan,  or  that  the  change  be 
authorized  by  Congress. 

Many  commenters  observed  that  the 
proposed  regulations  did  not  address 
the  possibility  that  the  actual 
performance  of  a  project  or  project  - 
component  might  not  meet  the 
performance  expected  in  the  Project 
Implementation  Report  (PIR).  As 
explained,  WRDA  2000  requires  that  the 
Secretary  not  execute  a  Project 
Cooperation  Agreement  until  a 
reservation  or  allocation  of  water  for  the 
natural  system  has  been  executed  under 
State  law.  This  raises  the  potential  for 
problems  under  the  provisions  in 
WRDA  2000  that  require  sufficient 
reservations  of  water  for  the  restoration 
of  the  natiiral  system  to  be  made  under 
State  law  in  accordance  with  the  PIR  for 
that  project  and  provisions  in  the 
savings  clause  of  WRDA  2000  that 
prohibit  the  elimination  or  transfer  of 
existing  legal  sources  of  water.  The 
problem  arises  if  the  actual  performance 
of  a  project  does  not  meet  the 
projections  of  the  water  to  be  produced 
by  the  project  or  component  laid  out  in 
the  PIR.  This  led  us  to  conclude  that  the 
final  regulations  must  contain  a 
discussion  of  what  actions  should  be 
taken  if  a  project  or  component  does  not 
perform  as  expected.  This  issue  arises 
because  the  performance  of  a  project  or 
component  will  impact  the  reservation 
of  the  appropriate  quantity,  timing,  and 
distribution  of  water  dedicated  and 
managed  for  the  natiiral  system,  and 
whether  a  new  source  of  water  supply 
of  comparable  quantity  and  quality  has 
been  provided  to  replace  an  existing 
legal  source,  as  required  by  the  savings 
clause.  The  amount  of  water  identified 
in  the  PIR  is  only  a  projection  and  the 
actual  amount  of  water  produced  by  a 
project  will  only  be  known  when  the 
project  has  been  operated.  The  proposed 
regulations  also  were  designed  not  to 
interfere  in  the  State  reservation  process 
while  providing,  consistent  with 
Congressional  intent,  that  the 
reservation  remain  consistent  with  the 


agreemi  ints  reached  between  the  State 
and  Fee  eral  government  in  the  Project 
Coopen  ition  Agreement. 

The  (  roposed  regulations  recognized 
that  res  irvations  or  allocations  of  water 
are  a  St$te  responsibility.  We  attempted 
to  ensute  that  the  purpose  of  CERP 
reserval  ions  were  met  in  the  final 
regulati  )ns  by  requiring  that  the  Project 
Coopen  tion  Agreement  include  a 
finding  that  the  required  reservation  has 
been  vat  de  before  execution  of  a  Project 
Coopen  tion  Agreement  and  by 
providii  ig  that  the  parties  execute  an 
amendn  lent  to  the  agreement  if  there  is 
a  changi  s  in  the  reservations.  The  final 
regulatii  >ns  also  specify  that  "State  law" 
include!  reservations  or  allocations  of 
water  made  by  the  South  Florida  Water 
Management  District  or  the  Florida 
Departn  ent  of  Environmental  Protection 
under  ai  ithority  of  Florida  law.  The 
intent  vd  as  to  preserve  the  State's  control 
over  its  -eservation  and  allocation 
process  /vhile  also  protecting  the 
Federal  nterest  in  proceeding  with  the 
project  (  nly  if  adequate  water  had  been 
reservec  for  the  natural  system. 

In  ord  ;r  to  clarify  our  process  and 
provide  iirther  assurances  to  concerned 
parties,  he  final  regulations  include 
provisio  is  which  state  that  prior  to  the 
executio  n  of  the  Project  Cooperation 
Agreemi  nt,  the  District  Engineer  will 
verify  th  at  the  initial  reservation  has 
been  ma  ie  by  the  State,  and  that  the 
District  Engineer's  verification  will  be 
referred  to  in  the  Project  Cooperation   - 
Agreem«  nt  and  made  available  to  the 
public. '  his  provision  is  consistent  with 
the  right  of  thirdjparties  to  enforce  the 
reservation  provisions  of  the  President- 
Govemo  ■  agreement  of  January  9,  2002. 
The  fina  regulations  retain  the 
provisio  i  in  the  proposed  regulations 
that  rese  -vations  or  allocations  of  water 
are  a  Sta  e  responsibility  and  that  any 
change  t )  the  reservation  or  allocation 
of  water  for  the  natural  system  made 
under  Stpte  law  will  require  an 
amendment  to  the  Project  Cooperation 
Agreeme  nt.  The  final  regulations  also 
retain  th  i  provision  in  the  proposed 
regulati  0  ns  that  the  District  Engineer 
will,  in  c  onsultation  with  other  agencies 
and  the '  ribes,  make  a  determination, 
after  con  ;idering  any  changed 
circumst  mces  or  new  information  since 
completi  an  of  the  PIR,  that  the  revised 
reservati  m  or  allocation  continues  to 
provide  or  an  appropriate  quantity, 
timing,  a  ad  distribution  of  water 
dedicated  and  managed  for  the  natural 
system  and  satisfies  the  requirements  of 
the  project-specific  assurances  of  CERP. 
The  naal  regulations  also  provide  that 
the  Secr^ary  of  the  Army  will  notify  the 
appropriate  committees  of  Congress  if  a 
change  ia  reservation  is  made  after 


approval  of  the  PIR.  The  Secretary's  and 
the  State's  reasons  for  changing  the 
reservation  and  information  about  any 
new  or  changed  circumstances  vdll  also 
be  provided  to  Congress.  This  provision 
will  assist  Congressional  oversight  of 
any  project,  and  its  oversight  of  the 
integrity  of  the  reservation  process. 

We  feel  that  these  measures  provide 
adequate  assurances  that  the 
requirements  of  WRDA  2000  will  be 
followed  while  not  inft-inging  upon  the 
authority  of  the  State  of  Florida.  The 
open  process  also  ensures  both 
government  and  public  oversight. 

/.  Interim  Goals 

Many  comments  focused  on 
development  of  the  interim  goals.  As 
background,  section  601{h)(3)(c){i){ni)  of 
WRDA  2000  requires  that  the 
"Programmatic  regulations  *  *  * 
establish  a  process  *   *   *  to  ensiure  the 
protection  of  the  natural  system 
consistent  with  the  goals  and  purposes 
of  the  Plan,  including  the  establishment 
of  interim  goals  to  provide  a  means  by 
which  the  restoration  success  of  the 
Plan  may  be  evaluated  throughout  the 
implementation  process."  Interim  goals 
provide  a  means  of  tracking  restoration 
performance  and  for  periodically 
evaluating  the  accuracy  of  predictions  of 
system  responses  to  the  effects  of  the 
Plan.  Progress  towards  meeting  the 
interim  goals  is  to  be  reported  to 
Congress  as  part  of  the  periodic  reports 
required  by  WRDA  2000. 

There  was  universal  agreement  among 
agencies,  tribes,  interest  groups,  and  the 
public  that  interim  goals  will  be  useful 
for  measuring  the  restoration  success  of 
the  Plan;  however,  there  was 
disagreement  about  whether  the  interim 
goals  should  be  included  in  the  final 
programmatic  regulations.  Some 
commenters  believed  that  WRDA  2000 
required  that  the  interim  goals  be 
included  in  the  programmatic 
regulations.  In  contrast,  other 
commenters  maintained  that  WRDA 
2000  merely  required  that  the 
regulations  develop  "a  process"  for 
establishing  interim  goals,  and  did  not 
require  that  the  goals  themselves  be  in 
the  regulations.  Other  commenters 
expressed  views  that  did  not  relate  to 
statutory  considerations.  Some  of  these 
commenters  believed  that  it  was 
important  to  include  the  interim  goals 
in  the  programmatic  regulations  to  give 
them  appropriate  visibility  and  to 
ensure  that  the  interim  goals  are 
actually  met.  These  commenters  also 
believed  that  including  the  interim  goals 
in  the  regulations  would  have  the 
additional  benefit  of  enabling  the  public 
to  take  part  in  the  process  of 
establishing  the  goals.  Another  group  of 
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commenters  realized  that  we  could  not 
include  the  interim  goals  in  the 
regulations  now  but  inged  that  they  be 
made  a  part  of  the  regulations  at  a  later 
time.  In  this  regard,  five  Senators  wrote: 
"We  understand  that  the  interim  goals 
will  not  be  ready  to  include  in  the 
regulations  before  they  are  finalized,  but 
we  inge  the  Corps  to  include  these  goals 
when  they  are  established  rather  than 
relegating  them  to  guidance 
documents."  Two  Congressmen 
commented  that  the  final  rule  should 
provide  for  "adoption  of  interim 
restoration  goals  once  the  programmatic 
regulations  are  completed." 

Other  comments  maintained  that 
interim  goals  should  not  be  included  in 
the  programmatic  regulations.  Some 
pointed  out  that  the  Plan  incorporates 
adaptive  management,  continuously 
assessing  and  adapting  to  new 
information  and  circumstances.  They  * 
believe  that  incorporating  fixed  goals 
into  regulations  is  inconsistent  with 
adaptive  management.  Some 
commenters  maintain  that  the 
rulemaking  process  is  structured  and 
ciunbersome  and  that  it  is  impractical  to 
establish  and  amend  interim  goals 
through  such  a  time-consiuning  process. 
These  commenters  believe  that  placing 
the  interim  goals  in  the  programmatic 
regulations  would  delay  the  process  of 
adopting  and  amending  the  goals,  which 
is  inconsistent  with  the  concept  of 
adaptive  management.  Other 
commenters  were  also  concerned  with 
delays  but  their  concerns  relate  to 
identifying  the  interim  goals  in  an 
Interim  Goals  Agreement  independent 
of  the  regulations  and  making  this  . 
agreement  subject  to  the  concurrence  of 
the  Secretary  of  the  Interior  and  the 
Governor.  These  commenters  maintain 
that  the  statute  only  grants  the  Secretary 
of  the  Interior  and  the  Governor  a 
concurrence  right  in  the  progranunatic 
regulations  and  extending  this  right  to 
the  Interim  Goals  Agreement  will 
simply  cause  delays. 

In  reviewing  the  comment's,  it  was 
apparent  that  there  was  significant 
disagreement  on  exactly  what  the 
interim  goals  should  be.  One  commenter 
observed  that  the  interim  goals  should 
not  include  ecological  goals  as  that 
could  subvert  the  hydrological  basis  for 
the  Plan.  Most  conunenters  who 
maintained  that  interim  goals  must  be 
included  in  the  regulations  did  not  give 
examples  or  provide  descriptions  of  the 
interim  goals.  Even  those  who  thought 
that  interim  goals  should  be  included  in 
the  final  regulations  recognized  that 
additional  time  was  required  to  perform 
more  modeling  related  to  the  interim 
goals.  These  commenters  understood 
the  importance  of  modeling  in 


establishing  interim  goals  that  are  an 
effective  measure  of  the  Plan's  progress 
toward  restoration.  A  number  of 
commenters,  including  the  Miccosukee 
Tribe  of  Indians  of  Florida,  expressed  a 
desire  to  review  and  conunent  on  the 
interim  goals  before  they  are  set  forth  in 
the  Interim  Goals  Agreement. 

As  a  threshold  matter,  we  think  it  is 
important  to  acknowledge  the 
significance  of  the  interim  goals.  The 
interim  goals  provide  the  yardstick  that 
will  measure  the  success  of  the 
restoration  effort.  It  will  not  be  possible 
to  fairly  measure  the  success  or  failure 
of  the  Plan  without  appropriate  interim 
goals.  The  final  regulations  establish 
principles  that  will  guide  the 
development  of  the  interim  goals  and 
the  execution  of  the  Interim  Goals 
Agreement  discussed  in  §  385.38(a). 
These  principles  will  appropriately 
involve  Tribes,  governmental  interests 
and  the  public  in  the  process.  The 
regulations  do  not  contain  the  specific 
interim  goals  because  more  time  is 
needed  to  model  them  to  satisfaction; 
therefore,  the  final  regulations  retain  the 
concept  of  establishing  the  interim  goals 
in  an  Interim  Goals  Agreement.  The 
regulations  provide  that  the  public  will 
have  the  opportunity  to  review  and 
comment  on  the  Interim  Goals 
Agreement  before  the  agreement  is 
finalized.  The  regulation  also  makes 
clear  that  interim  goals  are  targets  for 
use  by  the  agencies  and  Congress  in 
evaluating  the  success  of  the  restoration 
effort.  They  are  not  standards  or 
schedules  enforceable  in  court.  The 
final  regulations  provide  for  the 
development  and  use  of  interim  goals 
that  include  water  quality  and 
ecological  indicators  in  addition  to 
indicators  characteristic  of  anticipated 
hydrological  performance.  These 
indicators  will  be  helpful  in  making 
meaningful  judgments  about  the 
performance  of  the  Plan. 

In  order  to  address  the  concern  that 
interim  goals  be  given  appropriate 
visibility,  and  to  clarify  the  relationship 
between  the  interim  goals  and  the 
programmatic  regulations,  the  final 
regulations  also  contain  a  new  section, 
385.1(c),  that  clarifies  oin  interpretation 
of  the  statutory  assinances  provided  for 
in  section  601(h)  of  WRDA  2000  and 
how  the  processes,  tools  and 
enforcement  mechanism  established  in 
this  section  of  the  Act  constitute  an 
integrated  homework  for  assuring  that 
the  goals  and  purposes  of  the  Plan  are 
achieved.  The  section  clarifies  that  the 
programmatic  regulations  provide  a 
process  for  developing  toolfe,  including 
Project  Implementation  Reports,  Project 
Cooperation  Agreements,  Operating 
Manuals,  interim  goals,  and  other  tools 


established  in  the  regiilations,  which  are 
used  to  guide  the  planning 
implementation  and  evaluation  of  the 
project.  Section  601(h)  also  provides  an 
enforcement  mechanism,  the  Agreement 
between  the  President  and  the 
Governor,  under  which  the  State  is  to 
ensure,  by  regulation  or  other 
appropriate  means,  that  water  made 
available  by  each  project  in  the  Plan 
shall  not  be  permitted  for  a  consumptive 
use  or  otherwise  made  imavailable  by 
the  State  imtil  such  time  as  sufficient 
reservations  of  water  for  the  restoration 
of  the  natural  system  are  made  under 
State  law  in  accordance  with  the  project 
implementation  report  and  consistent 
with  the  Plan.  The  President  and  the 
Governor  signed  this  Agreement  on 
January  9,  2002. 

The  new  §  385.1(c)  further  directs  the 
Secretary  of  the  Army  to  ensure  that  the 
pubhc  understands  the  linkage  between 
the  process,  tools,  and  enforcement 
mechanism  and  can  monitor  the 
effectiveness  of  this  integrated 
fi-amework  in  assining  that  the  goals  and 
purposes  of  the  Plan  are  achieved,  as 
provided  for  in  the  programmatic 
regulations,  by  providing  for  public 
notice  and  conunent  in  the  development 
of  the  tools;  providing  notice  of  final 
action  on  tools;  making  available  on  the 
world-wide  web  or  by  other  appropriate 
means  final,  and  where  appropriate 
draft,  copies  of  all  tools;  and  explaining 
through  these  regulations  and  by  other 
appropriate  means  the  process  for 
developing  the  tools,  the  linkage 
between  the  process,  tools  and 
enforcement  mechanism,  and  the  means 
by  which  these  elements  constitute  an 
integrated  framework  for  assuring  that 
the  goals  and  purposes  of  the  Plan  are 
achieved. 

The  Restoration  Coordination  and 
Verification  (RECOVER)  team  will  use 
the  principles  set  forth  in  the  proposed 
regulations  to  develop  and  recommend 
by  no  later  than  six  months  after  the 
effective  date  of  the  programmatic 
regulations,  a  set  of  interim  goals  for 
implementation  of  the  Plan.  This  date 
was  set  in  recognition  of  the  completion 
dates  for  the  pre-CERP  baseline  and  the 
Master  Implementation  Sequencing 
Plan.  RECOVER  has  aheady  begun  work 
in  order  to  meet  the  deadline. 

The  final  regulations  specify  that  the 
interim  goals  will  identify 
improvements  in  quantity,  timing,  and 
distribution  of  water  in  five-year 
increments  that  begin  in  2005,  with  the 
goals  reflecting  the  results  expected  to 
be  achieved  by  2010  and  for  each  five- 
year  increment  thereafter.  As  stated,  the 
interim  goals  also  will  include 
indicators  for  water  quality 
improvement  and  ecological  responses. 


such  as  increases  in  extent  of  wetlands, 
improvements  in  habitat  quality,  and 
improvements  in  native  plant  and 
animal  abundance.  While  hydrologic 
interim  goals  will  assess  the  Plan's 
success  in  restoring  the  hydrology  of  the 
region,  we  believe  that  the  development 
and  use  of  indicators  for  water  quality 
improvement  and  ecological  responses 
is  necessary  to  assess  the  Plan's  success 
in  achieving  the  ultimate  goal  of 
restoration  of  a  healthy  ecosystem.  The 
final  regulations  recognize  that 
programs  and  activities  that  are 
independent  of  CERP  may  influence  the 
achievement  of  improvements  in  water 
quality  and  desired  ecological 
responses.  The  extent  of  the  influence  of 
these  programs  and  activities  should  be 
assessed  and  described  at  the  time  goals 
are  developed,  and  should  be  taken  into 
account  as  the  Plan  is  subsequently 
evaluated  relative  to  its  goals  and 
purposes,  hi  addition,  the  final 
regulations  include  specific  water 
quality  indicators  for  RECOVER  to 
consider. 

The  final  regulations  envision  that    • 
RECOVER  will  provide  its 
recommendations  to  the  Army  Corps  of 
Engineers,  the  South  Florida  Water 
Management  District,  and  the 
Department  of  the  Interior  for 
consideration.  A  proposed  Interim  Goals 
Agreement  shall  be  developed  by  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Interior  and  the  Governor  in 
consultation  with  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Seminole 
Tribe  of  Florida,  the  Environmental 
Protection  Agency,  the  Department  of 
the  Commerce,  other  Federal,  State,  and 
local  agencies,  and  the  South  Florida 
Ecosystem  Restoration  Task  Force. 
Interim  goals  will  be  memorialized  in  an 
agreement  to  be  signed  by  the  Secretary 
of  the  Army,  the  Secretary  of  the 
Interior,  and  the  Governor  of  the  State 
of  Florida  no  later  than  one  year  after 
the  effective  date  of  the  programmatic 
regulations.  The  Secretary  of  the  Army 
win  provide  a  notice  of  availability  of 
the  proposed  agreement  to  the  public  in 
the  Federal  Register,  seek  public 
comments ,  and  execute  the  final 
agreement  with  the  Secretary  of  the 
Interior  and  the  Governor. 

As  discussed  previously,  the  final 
regulations  do  not  envision  that  interim 
goals  will  be  included  in  the 
programmatic  regulations  themselves. 
The  regulations  provide  that  the 
Department  of  the  Army  will 
memorialize  the  Interim  Goals 
Agreement  in  appropriate  Corps  of 
Engineers  guidance.  However,  the 
regulations  do  e^ablish  requirements 
that  are  triggered  if  the  interim  goals  are 
not  achieved  as  anticipated.  If  the 
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interim  goals  have  not  been  met  or  are 
unlikelj  to  be  met,  then  the  Corps  of 
Enginears  and  the  South  Florida  Water 
Managepent  District  must  determine 
why  tha  goals  have  not  been  met  or  are 
unlikely  to  be  met  and  either  initiate 
adaptivi  s  management  actions  to  achieve 
the  inte  im  goals  as  soon  as  practical, 
consistc  Qt  with  the  purposes  of  the  Plan 
and  con  sistent  with  the  interim  targets, 
or  recoK  tmend  changes  to  the  interim 
goals. 

Finally,  the  final  regulations  establish 
a  proce*  for  revising  the  interim  gocds 
in  five-j  ear  increments  or  sooner,  if 
appropi  ate,  in  light  of  new  information. 

/.  Interii  1  Targets  for  Other  Water- 
Related  Needs  of  the  Region 

The  o  .rerarching  objective  of  the  Plan 
is  the  re  storation,  preservation,  and 
protectii  )n  of  the  South  Florida 
ecosystc  m  while  providing  for  other 
water-re  lated  needs  of  the  region, 
includii  g  watar  supply  and  flood 
protectii  m.  Identifying  incremental 
targets  f  )r  the  other  water-related  needs 
of  the  re  jion  will  help  evaluate  the 
success  jf  implementation  of  the  Plan  in 
achievii  g  the  non-restoration  goals  of 
the  Plan  The  proposed  regulations 
include(  provisions  establishing  a 
process  or  evaluating  progress  on 
meeting  the  other  water-related  needs  of 
the  regi(  n. 

These  provisions  drew  conunents 
from  se\  eral  parties.  One  commenter 
suggeste  d  that  the  process  for 
develop  ng  targets  for  other  water- 
related  I  eeds  of  the  region  should 
closely   larallel  the  process  for 
developing  the  restoration-related 
interim  goals.  Two  commenters  believed 
that  the  late  specified  in  the  proposed 
regulati(  ns  for  RECOVER  to  provide 
recomm  mdations  on  the  targets  should 
be  exten  ded  because  the  targets  are 
influenc  ad  by  information  that  will  be 
develop  (d  in  connection  with  the  pre- 
CERP  ba  seline  and  the  Master 
Implementation  Sequencing  Plan.  One 
commet  ter  expressed  the  view  that  the 
targets  fi  )r  other  water-related  needs 
should  I  ot  be  established  before  the 
adoptioi  I  of  the  restoration-related 
interim  ;oals.  Other  conunenters  were 
concern  id  that  the  proposed  regulations 
did  not  I  iddress  the  question  of  how 
issues  VI  Duld  be  resolved  if  conflicts 
arise  bet  ween  achieving  the  interim 
goals  an  1  the  targets  for  other  water- 
related  I  eeds. 

The  fi  lal  regulations  provide  that  by 
not  later  than  six  months  after  the 
effective  data  of  the  programmatic 
regulatii  ns,  RECOVER  will  recorrunend 
interim  argets  for  the  other  water- 
related  I  eeds  of  the  region,  that  are 
consiste  it  with  the  interim  goals.  The 


Secretary  of  the  Army  and  the  Governor, 
in  consultation  with  others,  including 
the  South  Florida  Ecosystem  Restoration 
Task  Force,  will  develop  the  interim 
targets.  RECOVER  ahready  has  begun 
work  in  order  to  meet  the  deadline.  The 
final  regulations  specify  that  the 
Secretary  of  the  Army  and  the  Governor 
will  establish  the  targets  within  one  year 
of  the  effective  date  of  the  programmatic 
regulations,  but  not  prior  to  the 
execution  of  the  Interim  Goals 
Agreement.  Like  interim  goals  directed 
at  evaluating  the  restoration  success  of 
the  Plan,  interim  targets  for  other  water- 
related  needs  of  the  region  will  be 
incorporated  into  appropriate  agency 
guidance. 

The  final  regulations  retain  the  idea  of 
drawing  a  distinction  between  interim 
goals,  which  are  directed  at  evaluating 
the  restoration  success  of  the  Plan,  and  .- 
interim  targets  for  achieving  the  other 
water-related  needs  of  the  region.  In  the 
regulations,  we  use  the  term  "interim" 
in  front  of  the  term  "targets"  to  show 
that  the  interim  targets  for  other  water- 
related  needs,  which  evaluate  progress 
towards  providing  for  these  purposes^, 
are  parallel  to  the  interim  goals,  which 
measure  restoration  success. 

Like  the  provisions  for  interim  goals, 
the  final  regulations  specify  that  tihe 
interim  targets  will  identify 
improvements  in  quantity,  timing  and 
distribution  of  water  in  five-year 
increments  that  begin  in  2005,  with  the 
targets  reflecting  the  results  expected  to 
be  achieved  by  2010  and  for  each  five- 
year  increment  thereafter.  The  interim 
targets  will  include  indicators  for  the 
frequency  of  water  restrictions  in 
various  areas  and  the  frequency  of 
meeting  salt-water  intrusion  protection 
criteria  for  different  areas.  Again,  like 
the  provisions  for  interim  goals,  the 
final  regulations  do  establish 
requirements  that  are  triggered  if  the 
interim  targets  are  not  achieved  as 
anticipated.  If  the  interim  targets  have 
not  been  met  or  are  unlikely  to  be  met, 
then  the  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  must  determine  why  the  targets 
have  not  been  met  or  are  unlikely  to  be 
met  and  either  initiate  adaptive 
management  actions  to  achieve  the 
interim  targets  as  soon  as  practical, 
consistent  with  the  purposes  of  the  Plan 
and  consistent  with  the  interim  goals,  or 
recommend  changes  to  the  interim 
targets. 

Finally,  the  final  regulations  make 
clear  that  the  interim  targets  are 
intended  to  facilitate  inter-agency 
planning,  monitoring,  and  assessment 
throughout  the  implementation  process 
and  are  not  standards  or  schedules 
enforceable  in  court. 
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K.  Role  of  the  Department  of  the  Interior 

Several  commenters  recommended 
that  the  Department  of  the  Interior  be 
given  a  more  prominent  role  in 
implementation  of  the  Plan  because  it 
administers  significant  lands  and 
natural  resources  involved  in  the  Plan. 
These  commenters  felt  that  the 
concurrence  provisions  in  the  proposed 
regulations  diminished  the  role  of  the 
Department  of  the  Interior  envisioned  in 
WRDA  2000.  They  felt  that  the 
concurrence  provisions  in  the  proposed 
regulations  did  not  give  the  Secretary  of 
the  Interior  ah  appropriate  role  in 
approving  the  guidance  memoranda 
because  the  Secretary  of  the  Army  could 
finalize  these  documents  after  giving 
good  faith  consideration  to  comments 
fi-om  the  Secretary  of  the  Interior, 
notwithstanding  the  fact  that  the 
Secretary  of  the  Interior  might  have 
concerns  about  finalizing  the 
regulations.  In  addition,  these 
commenters  believe  that  the  Department 
of  the  Interior  should  have  a 
concurrence  role  on  other  programmatic 
decisions  such  as  Comprehensive  Plan 
Modification  Reports,  the  Master 
Implementation  Sequencing  Plan,  and 
System  Operating  Manual.  Other 
commenters  noted  that  the  conciurence 
process  in  WRDA  2000  only  extends  to 
the  programmatic  regulations  and  that 
section  601(h)(3)(C)(ii)  expressly 
prohibits  the  requirement  for 
concurrence  on  Project  Implementation 
Reports,  Project  Cooperation 
Agreements,  Operating  Manuals  for 
individual  projects,  and  other 
documents  relating  to  the  development, 
implementation,  and  management  of 
individual  featiues  of  the  Plan  luiless 
concurrence  is  provided  for  in  other 
laws.  These  commenters  did  not  favor 
giving  the  Department  of  the  Interior  a 
greater  role  in  implementing  the  Plan. 

The  final  regulations  give  the 
Department  of  the  Interior  a 
concurrence  role,  along  with  the 
Governor  of  the  State  of  Florida,  in  the 
development  of  six  specific  guidance 
memoranda  related  to  important 
program-wide  aspects  of  implementing 
the  Plan.  These  guidance  memoranda 
address  the:  (1)  General  format  and 
content  of  Project  Implementation 
Reports;  (2)  processes  for  evaluation  of 
alternatives  developed  for  Project 
Implementation  Reports,  their  cost 
effectiveness  and  impacts;  (3)  general 
content  of  operating  manuals;  (4) 
general  processes  for  the  conduct  of 
assessment  activities  of  RECOVER;  (5) 
process  for  identifying  if  an  elimination 
or  transfer  of  existing  legal  soiu-ces  of 
water  will  occiu  as  a  result  of 
implementation  of  the  Plan;  and  (6) 


process  used  in  Project  Implementation 
Reports  for  identifying  the  appropriate 
quantity,  timing,  and  distribution  of 
water  dedicated  and  managed  for  the 
natiual  system.  In  accordance  with 
section  601(h)(3){c)(ii)  of  WRDA  2000, 
the  regulations  prohibit  concvurence  by 
the  Secretary  of  the  Interior  and  the 
Governor  of  Florida  on  Project 
Implementation  Reports,  Project 
Cooperation  Agreements,  Operating 
Manuals  for  individual  projects,  and 
other  documents  relating  to  individual 
features  of  the  Plan. 

We  revised  the  concurrence 
provisions  in  the  final  regulations  so 
that  the  approval  process  for  the 
guidance  memoranda  parallels  the 
statutory  conciurence  process  for  the 
programmatic  regulations.  We  deleted 
the  language  in  the  proposed  regulations 
that  said  the  Army  would  give  "good 
faith  consideration"  to  the  concurrence 
or  non-concurrence  statements  of  the 
Secretary  of  the  Interior  and  the 
Governor  before  approving  the  guidance 
memoranda.  This  language  did  not 
communicate  adequately  our  intent  to 
obtain  the  concurrence  of  the  Secretary 
of  the  Interior  and  the  Governor. 
Instead,  it  suggested  that  the  Army 
simply  had  to  fulfill  a  ministerial 
coordination  requirement  by  asking  the 
Secretary  of  the  Interior  and  the 
Governor  whether  they  concurred  or 
non-concurred  in  the  guidance 
memorandum.  We  felt  that  this  language 
did  not  convey  the  Army's  intent  to 
actively  seek  the  concurrence  of  the 
Secretary  of  the  Interior  and  the 
Governor  prior  to  approving  the 
guidance  memoranda. 

The  final  regulations  also  provide  that 
the  Department  of  the  Interior  will  play 
a  significant  role  in  addressing  other 
issues  related  to  the  Plan.  Like  the 
proposed  regulations,  the  final  rule 
gives  the  Secretary  of  the  Interior,  along 
with  the  Governor  of  the  State  of 
Florida,  a  concurring  role  in  the 
Secretary  of  the  Army's  determination 
of  the  pre<i:RP  baseline.  The  final 
regulations  also  envision  that  interim 
goals  will  be  established  through  a 
formal  Interim  Goals  Agreement  among 
the  Secretary  of  the  Army,  the  Secretary 
of  the  Interior,  and  the  Governor. 
Further,  the  Department  of  the  Interior 
plays  an  important  role  in  the 
Leadership  Group  of  RECOVER,  along 
with  several  other  Federal-and  State 
agencies  and  Tribes. 

Finally,  the  regulations  give  the 
Department  of  the  Interior  an  important 
consulting  role  throughout 
implementation  of  the  program, 
including,  among  other  things, 
participation  on  Project  Delivery  Teams; 
selection  and  revision  of  hydrologic 


models;  development  of  the  Adaptive 
Management  Program.  Project 
Implementation  Reports,  Operating 
Manuals,  and  Comprehensive  Plan 
Modification  Reports;  development, 
review  and  revision  of  changes  to  the 
Master  Implementation  Sequencing 
Plan;  and  the  development  of  the  means 
for  monitoring  progress  towards  other 
water-related  needs  of  the  region  as 
provided  for  in  the  Plan. 

Read  together,  we  believe  that  these 
provisions  give  the  Department  of  the 
Interior  as  well  as  the  Governor  of  the 
State  of  Florida  an  important  and 
appropriate  role  in  implementing  the 
Plan.  This  prominent  role  is  consistent 
with  Interior's  natural  resources 
stewardship  and  land  management 
responsibilities. 

L.  Role  of  South  Florida  Ecosystem 
Restoration  Task  Force 

Several  commenters  felt  that  the 
proposed  regulations  did  not  give  the 
South  Florida  Ecosystem  Restoration 
Task  Force  ("Task  Force")  an 
appropriate  role  in  Plan 
implementation.  The  Task  Force  is  an 
interagency  group  created  by  section 
528(f)  of  the  Water  Resources 
Development  Act  of  1996  (110  Stat. 
3770)  (hereinafter  "WRDA  1996")  More 
specifically,  the  Miccosukee  Tribe  and 
the  Seminole  Tribe  expressed  the  view 
that  the  Task  Force  could  play  a 
constructive  role  in  facilitating  an  open 
discussion  of  issues  related  to 
implementation  of  the  Plan  among 
Federal.  State.  Tribal,  and  local 
interests.  The  Seminole  Tribe  also 
commented  that  information  about 
alternatives  developed  for  Project 
Implementation  Reports  should  be 
shared  with  the  Task  Force  before  the 
completion  of  the  draft  Project 
Implementation  Report. 

"The  responsibilities  of  the  Task  Force 
are  found  in  section  526  of  WRDA  1996 
and  section  601  of  WRDA  2000.  hi 
general,  section  528  envisions  that  the 
Task  Force  will  coordinate  programs 
and  research  on  ecosystem  restoration, 
exchange  information,  provide 
assistance  and  facilitate  resolution  of 
conflicts  involving  the  restoration  of  the 
South  Florida  ecosystem.  Section  601  of 
WRDA  2000  gives  the  Task  Force  a 
consultation  responsibility  concerning 
the  establishment  of  an  independent 
scientific  review  panel  to  review  the 
progress  that  is  being  made  toward 
achieving  the  natural  system  restoration 
goals  of  the  Plan. 

The  final  regulations  recognize  that 
the  Task  Force  can  play  a  constructive 
role  in  Plan  implementation.  The 
regidations  acknowledge  the  benefits 
that  result  from  sharing  issues  with  the  ' 


64212     Federal  Register /Vol.  68.  No.  218 


Task  Force  and  set  forth  the  intention  of 
the  agencies  involved  in  implementing 
the  Plan  to  regularly  report  to  the  Task 
Force  as  they  do  currently.  We  will 
continue  to  regularly  report  to  the  Task 
Force  and  its  working  group  on  Plan 
implementation  matters  and  we  expect 
that  the  Task  Force  will  continue  to 
provide  valuable  input  regarding 
implementation  of  the  Plan. 

The  South  Florida  Water  Management 
District  and  the  Jacksonville  District 
already  regularly  report  to  the  Task 
Force  and  its  working  group  on  CERP 
matters.  We  expect  that  informal 
coordination  among  the  implementing 
agencies,  the  Task  Force  and  its  working 
group  and  its  other  advisory  bodies  will 
continue.  For  example,  the  Task  Force 
may  wish  to  have  regular  briefings  on 
CERP  implementation  issues,  on  the 
Master  Implementation  Sequencing 
Plan,  on  Project  Implementation 
Reports,  or  on  Operating  Manuals;  or 
the  Task  Force  may  decide  to  have 
RECOVER  provide  the  working  group 
with  information  on  work  in  progress. 
Further,  we  contemplate  that  the  Task 
Force  will  determine,  on  a  case-by-case 
basis,  the  manner  and  extent  to  which 
it  is  appropriate  for  it  to  be  involved  in 
CERP  in  order  to  carry  out  its  existing 
statutory  responsibilities. 

The  final  regulations  assure  that  the 
Task  Force  will  be  informed  of  certain 
matters  of  significance.  They 
specifically  state  that  the  Task  Force 
will  be  notified  of  and  given  an 
opportunity  to  review  and  provide 
comment  on  a  variety  of  issues, 
including  but  not  limited  to,  interim 
goals,  Project  Implementation  Reports, 
Pilot  Project  Design  Reports,  Pilot 
Project  Technical  Data  Reports,  the  pre- 
CERP  baseline,  assessment  reports, 
guidance  memoranda.  Master 
Implementation  Sequencing  Plan, 
Comprehensive  Plan  Modification 
Reports,  periodic  CERP  updates,  and 
reports  to  Congress.  Finally,  the 
regulations  require  that  the  Task  Force 
shall  be  provided  with  information  on 
the  alternatives  developed  and 
evaluated  for  the  Project 
Implementation  Reports  before 
completion  of  the  draft  Project 
Implementation  reports. 

M.  Consultation 

There  was  general  agreement  among 
those  commenting  on  the  proposed 
regulations  that  it  is  important  for  the 
agencies  implementing  the  Plan  to 
consult  with  interested  parties.  The 
Corps  of  Engineers  and  non-Federal 
sponsors  are  responsible  for 
implementation  of  the  Plan.  However, 
successfully  implementing  the  Plan 
requires  more  than  the  involvement  of 
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these  pa  rties,  it  also  requires  extensive 
involve!  aent  by  Tribes,  Federal,  State 
and  loci  1  agencies. 

One  o  immenter  recommended  that 
the  Trib  il  consultation  provisions  in  the 
proposea  regulations  be  revised  to 
specifictlly  state  that  the  consultation 
with  Tri  Des  should  be  conducted  on  a 
govemn  ent-to-government  basis.  This 
commei  ter  also  felt  that  the  Federal 
trust  res  jonsibility  for  Tribes  should  not 
be  tied  t )  one  Executive  Order  alone. 

Other  commenters  expressed 
concern ;  about  the  time  that  would  be 
allowed  for  consultations.  Several 
commeqters  expressed  the  view  that  the 
time  allowed  for  consultation  should 
reflect  tl  e  complexity  of  the  task  or 
issue  un  ier  review;  Another  commenter 
suggestea  that  the  Tribes,  agencies,  and 
public  bfe  informed  of  the  closing  dates 
for  consultation. 

The  final  regulations  contemplate  that 
the  impementing  agencies  will  consult 
fully  ana  openly  with  the  Department  of 
the  Interior,  the  Environmental 
Protectidn  Agency,  the  Department  of 
Conuneipe,  the  Miccosukee  Tribe  of 
Indians  if  Florida,  the  Seminole  Tribe 
of  Florida,  the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  jState,  and  local  agencies  as  the 
Plan  is  implemented.  These 
consultation  provisions  ensure  that 
interestejd  parties  are  appropriately 
involved  in  implementing,  evaluating, 
and  modifying  the  Plan  when  necessary. 
The  finaj  regulations  specifically  state 
that  the  f:onsultation  with  the  Tribes 
will  be  conducted  on  a  govemment-to- 
govemnient  basis  and  in  compliance 
with  applicable  laws.  Executive  Orders, 
and  regiMations. 

The  fi^al  regulations  contemplate  that 
the  consultations  on  Plan  related 
matters  will  facilitate  a  timely  exchange 
of  views  among  the  parties.  This  will 
ensiue  that  the  consultation  process  is 
not  use(^  a  tool  to  delay  or  veto 
actions.  The  final  regulations  also 
envisionlthat  the  Corps  of  Engineers  and 
the  non-Federal  sponsor  will  set 
reasonaUe  limits  on  the  time  for 
consulta  ions  and  inform  parties  of 
those  lin  its,  aftecgiving  appropriate 
consider  ition  to  the  significance  of  the 
proposei  action,  the  degree  to  which 
relevant  nformation  is  known  or 
obtainab  e,  the  degree  to  which  the 
action  is  controversial,  the  state  of  the 
art  of  am  Jytical  techniques,  the  numbep 
of  persoi  IS  affected,  the  consequences  of 
delay,  ai  d  other  time  limits  imposed  on 
the  ageni  :y  by  law,  regulations,  or 
Executiv  3  Order. 

N.  Open  ting  Manuals 

The  pi  Dvisions  in  the  proposed 
regulatio  as  on  Operating  Manuals  were 


of  interest  to  a  number  of  commenters. 
These  manuals  provide  operational 
guidance  that  is  intended  to  ensiu«  that 
the  goals  an4  purposes  of  the  Plan  are 
achieved.  Project  operating  manuals 
provide  guidance  on  operational 
concerns  relevant  to  individual  projects. 
System  Operating  Manuals  provide 
guidance  on  operational  concerns 
related  to  projects  in  the  aggregate  to 
ensure  that  projects  function  in  a 
coordinated,  systematic  way.  Several 
commenters  expressed  concerns  that  the 
proposed  regulations  would  allow 
imconstrained  deviations  fi-om  the 
approved  Operating  Manuals  because  of 
provisions  in  the  regulations  that 
allowed  for  adjustments  during  years 
when  substantial  deviations  fi-om 
expected  rainfall  and  nmoff  occur,  or 
when  required  for  adaptive  management 
reasons.  These  commenters  also  were 
concerned  that  the  precise 
circumstances  in  which  these  temporary 
deviations  would  be  allowed  were  not 
specified.  Another  commenter 
expressed  the  view  that  the  final 
regulations  should  include  a  provision 
that  would  ensure  any  changes  to 
Operating  Manuals  are  consistent  with 
the  goals  and  piuposes  of  the  Plan. 
Finally,  one  commenter  felt  that  the 
finat  regulations  should  include  a 
provision  stating  that  the  drought 
contingency  plans  that  are  mentioned  in 
the  regulations  discussing  Operating 
Manuals  should  be  consistent  with  the 
Seminole  Tribe's  water  rights  compact. 

The  final  regulations  retain  the 
concept  of  developing  Project  Operating 
Manuals  and  System  Operating 
Manuals.  They  contain  new  provisions 
that  allow  for  public  review  and    ' 
comment  before  they  are  finalized.  The 
regulations  also  specify  that  the  System 
Operating  Manual  will  be  developed  by 
December  31,  2005.  They  contemplate 
that  a  Project  Operating  Manual  will  be 
developed  for  each  project  and  that  a 
draft  Project  Operating  Manual  will  be 
included  as  an  appendix  in  the  Project 
Implementation  Report.  This  will 
ensure  that  the  operation  of  the  project 
is  linked  to  the  expected  benefits  of  the 
project  recommended  in  the  Project 
Implementation  Report.  The  final 
regulations  state  that  the  final  Project 
Operating  Manual  will  be  prepared  as 
soon  as  possible  after  completion  of  the 
operational  testing  and  monitoring 
phase  of  the  project.  Additionally,  a 
provision  has  been  added  to  the 
regulations  that  will  require 
modifications  to  operating  manuals  to 
be  consistent  with  the  goals  and 
purposes  of  the  Plan.  We  have  deleted 
the  proposed  provision  of  concern 
regarding  yearly  adjustments  and  have 


Federal  Register /Vol.  68,  No.  218  /  Wednesday.  November  12,  2003 /Rules  and  Regulations     64213 


described  the  circumstances  for 
allowing  temporary  deviations  due  to 
emei^encies  and  unplanned  minor 
deviations.  The  final  regulations  also 
require  that  the  drought  contingency 
plans  be  consistent  with  the  Seminole 
water  rights  compact. 

O.  Master  Implementation  Sequencing 
Plan 

Several  parties  commented  on  the 
provisions  in  the  proposed  regulations 
concerning  the  Master  Implementation 
Sequencing  Plan.  This  Master 
Implementation  Sequencing  Plan, 
identified  as  the  framework  for 
restoration  of  the  South  Florida 
ecosystem,  covers  68  components  that 
will  be  implemented  as  approximately 
45  separate  projects.  The  proposed 
regulations  establish  a  process  for 
developing  a  Master  Implementation 
Sequencing  Plan  and  a  process  for 
specifying  that  projects  will  be 
sequenced  and  scheduled  to  maximize 
the  achievement  of  the  goals  and 
purposes  of  the  Plan,  including  the  > 
achievement  of  the  interim  goals  and 
interim  targets  at  the  earliest  possible 
time,  to  the  extent  practical  given 
scientific,  technical,  funding, 
contracting,  and  other  constraints.  One 
commenter  felt  that  the  Master 
Implementation  Sequencing  Plan 
should  reflect  the  formulation  and 
evaluation  provisions  and  the  results  of 
Plan  efforts  currently  underway. 
Another  commenter  believed  that  the 
Master  Implementation  Sequencing  Plan 
should  take  into  account  the  savings 
clause  of  WRDA  2000. 

The  final  regulations  contemplate  that 
the  Master  Implementation  Sequencing 
Plan  will  be  developed  within  one  year 
of  the  effective  date  of  the  programmatic 
regulations,  following  consultation  with 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Indians, 
the  U.  S.  Department  of  the  Interior,  the 
U.S.  Department  of  Commerce,  U.S. 
Environmental  Protection  Agency,  the 
Florida  Department  of  Environmental 
Protection,  and  other  Federal,  State  and 
local  agencies,  as  well  as  in  consultation 
with  the  South  Florida  Ecosystem 
Restoration  Task  Force.  They  provide 
for  sequencing  and  scheduling  projects 
to  ensure  that  each  project  delivers 
benefits,  including  benefits  to  the 
natural  system,  that  justify  the  project, 
in  the  context  of  the  then  existing 
Central  and  Southern  Florida  Project,  as 
modified  by  any  Plan  components  that 
already  have  been  implemented.  The 
fined  regiilations  envision  that  ths 
Master  Implementation  Sequencing  Plan 
will  base  the  sequence  and  schedule  of 
projects  on  the  best  scientific,  technical, 
funding,  contractiitg,  and  other 


information  available.  They  also  state 
that  the  Master  Implementation 
Sequencing  Plan  will  be  revised  as 
necessary  to  integrate  new  information 
such  as  updated  schedules  from  Project 
Management  Plans,  the  results  of  pilot 
projects  and  other  studies,  updated 
funding  information,  revisions  to  the 
Plan,  Congressional  or  other 
authorization  and  direction,  or 
information  from  the  adaptive 
management  program,  including 
achievement  of  the  expected 
performance  level  of  the  Plan  and  the 
interim  goals  and  targets. 

P.  Adaptive  Management  Progmm 

Several  conunenters  thought  that  it 
was  important  to  modify  the  proposed 
regulation's  provisions  concerning 
adaptive  management  in  order  to 
reinforce  the  importance  of  this 
management  concept  in  implementing 
the  Plan.  Adaptive  management  is  a 
crucial  element  of  the  Everglades 
Restoration  Plan.  It  involves  refining  the 
Plan  diuing  its  implementation  to 
respond  to  new  information  or 
technologies  to  ensure  that  the  goals  and 
purposes  of  the  Plan  are  fulfilled.  The 
report  of  the  Senate  Conunittee  on 
Environment  and  Public  Works  on 
WRDA  2000  (Senate  Report  No.  106- 
362)  contains  a  discussion  of  that 
committee's  expectations  with  respect 
to  adaptive  management: 

The  conunittee  does  not  expect  rigid 
adherence  to  the  Plan  as  it  was  submitted  to 
Congress.  This  result  would  be  inconsistent 
with  the  adaptive  management  principles  in 
the  Plan.  Restoration  of  the  Everglades  is  the 
goal,  not  adherence  to  the  modeling  on 
which  the  April  1999  Plan  was  based. 
Instead,  the  committee  expects  that  the 
agencies  responsible  for  project 
implementation  report  formulation  and  Plan 
implementation  will  seek  continuous 
improvement  of  the  Plan  based  upon  new 
information,  improved  modeling,  new 
technology  and  changed  circumstances. 

One  commenter  suggested  that  the 
definition  of  adaptive  management  be 
revised  to  clarify  its  meaning.  Another 
commenter  pointed  out  that  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  currently  are  in  the 
process  of  updating  the  Plan  to  ensure 
that  it  is  based  on  the  latest  available 
information  and  modeling.  This 
conunenter  recommended  that  a 
direction  to  complete  this  update  be 
included  in  the  final  regulations  since 
the  Plan  is  based  on  information  and 
projections  that  are  approximately  five 
years  old. 

The  final  regulations  contain  a  new 
definition  of  adaptive  management.  The 
regulations  define  adaptive  management 
to  mean: 


The  continuous  process  of  seeking  a  better 
understanding  of  the  natural  system  and 
hmnan  environment  in  the  South  Florida 
ecosystem,  and  seeking  continuous 
refinements  in  and  improvements  to  the  Plan 
to  respond  to  new  information  resulting  from 
changed  or  unforeseen  circumstances,  new 
scientific  and  technical  information,  new  or 
updated  modeling:  information  developed 
through  the  assessment  principles  contained 
in  the  Plan;  and  future  authorized  changes  to 
the  Plan  in  order  to  ensure  that  the  goals  and 
purposes  of  the  Plan  are  fulfilled. 

The  final  regulations  also  provide  for 
the  establishment  of  an  adaptive 
management  program  that  will  guide  the 
implementation  of  the  Plan.  This 
program  will  be  used  to  assess  the 
responses  of  the  South  Florida 
ecosystem  to  the  Plan  and  to  determine 
whether  these  responses  match 
expectations,  including  anticipated 
performance  levels.  If  the  interim  goals 
or  targets  are  not  achieved  as 
anticipated,  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  must  determine  why  not, 
followed  by  either  adaptive 
management  actions  to  achieve  the  goals 
or  targets  as  soon  as  practicable,  or 
revisions  to  the  goals  or  targets  as 
appropriate. 

The  final  regulations  envision  that  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District, 
based  on  technical  information 
developed  by  RECOVER,  will  prepare 
periodic  assessment  reports  as  part  of 
this  adaptive  management  program. 
These  reports  will  be  externally  peer 
reviewed  and  used  by  the  implementing 
agencies  in  consultation  with  others  to 
evaluate  whether  the  goals  and  purposes 
of  the  Plan  are  being  achieved  and  to 
determine  whether  improvements  to  the 
Plan  are  warranted.  The  reports  should 
prove  invaluable  in  gaining  an 
understanding  of  the  Plan's 
effectiveness  and  in  ensuring  that  its 
goals  and  piuposes  are  fulfilled.  The 
regulations  also  provide  that  in 
considering  how  the  Plan  may  be 
improved,  the  Corps  of  Engineers  and 
non-Federal  project  sponsor  specifically 
shall  consider  modifying  the  design  or 
operational  plan  for  a  project  of  the  Plan 
not  yet  implemented;  modifying  the 
sequence  or  schedule  for 
implementation  of  the  Plan;  adding  new 
components  to  the  Plan  or  deleting 
components  not  yet  implemented; 
removing  or  modifying  a  component  of 
the  Plan  already  in  place;  or  a 
combination  of  any  of  these  actions. 

The  final  regulations  also  specify  that 
periodic  CERP  updates  shall  be 
performed,  beginning  within  six  months 
of  the  effective  date  of  the  programmatic 
regulations  and  whenever  necessary  to 
ensure  that  the  goals  and  purposes  of 
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the  Plan  are  achieved,  but  not  any  less 
often  than  every  five  years.  The  periodic 
CERP  updates  will  be  accomplished  by 
the  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District,  in 
consultation  with  Tribes,  Federal,  State, 
and  local  agencies,  to  conduct  an 
evaluation  of  the  Plan  using  new  or 
updated  modeling  that  includes  the 
latest  scientific,  technical,  and  planning 
information.  The  periodic  CHRP  updates 
will  provide  a  basis  for  determining  if 
management  actions  are  necessary  to 
seek  improvements  in  the  Plan  based 
upon  new  information  resulting  fi-om 
changed  or  unforeseen  circumstances, 
new  scientific  and  technical 
information,  new  or  updated  modeling; 
information  developed  through  the 
assessment  principles  contained  in  the 
Plan;  and  fiitiu«  authorized  changes  to 
the  Plan.  The  final  regulations  direct 
that  as  part  of  the  periodic  CERP  update, 
the  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  will 
determine  the  total  quantity  of  water 
that  is  expected  to  be  generated  by 
implementation  of  the  Plan,  including 
the  quantity  needed  for  the  natural 
system  and  human  environment. 

The  consultation  provisions  of  the 
proposed  regulations  have  been 
expanded  to  provide  that  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  also  shall  consult 
with  the  South  Florida  Restoration  Task 
Force  in  conducting  the  evaluation  of 
the  Plan.  The  final  regulations  no  longer 
provide  for  review  of  the  assessment 
report  by  the  independent  science 
review  panel.  The  independent  science 
review  panel  will  prepare  its  own  report 
to  Congress  with  its  independent 
assessment  of  ecological  indicators.  It 
was  deemed  appropriate  to  keep  these 
reports  separate  in  order  to  provide  for 
a  truly  comprehensive  review  of  Plan 
performance  and  to  ensure  the 
independence  of  the  science  review 
panel  by  insulating  it  fitim  any  other 
aspect  of  Plan  implementation  or 
assessment  beyond  its  statutory  mission. 

Q.  Comprehensive  Plan  Modification 
Reports 

We  anticipate  that  the  Plan  will  need 
to  be  revised  periodically  as  part  of  the 
adaptive  management  program  to  reflect 
new  information  and  to  improve 
performance.  The  final  regulations 
provide  that  a  Comprehensive  Plan 
Modification  Report  shall  be  prepared 
whenever  significant  revisions  to  the 
Plan  are  necessary  to  ensure  that  the 
goals  and  purposes  of  the  Plan  are 
achieved.  The  Comprehensive  Plan 
Modification  Report  will  be  prepared 
using  a  process  ih^t  parallels  the 
process  for  developing  a  Project 
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Implem  mtation  Report.  The  final 
regulatii  )ns  provide  that  the  final 
approve  d  Comprehensive  Plan 
Modific  ition  Report  shall  be  transmitted 
to  Congi  ess.  The  final  regulations  also 
provide  that  the  Comprehensive  Plan 
Modification  Report  will  include 
updated  water  budget  information  for 
the  PlanL  including  the  total  quantity  of 
water  thpt  is  expected  to  be  generated  by 
implementation  of  the  Plan,  the  quantity 
needed  for  the  natural  system  in  order 
to  attain  restoratTon  goals,  and  the 
quantity  generated  for  use  in  the  human 
environlnent.  In  general,  Plan 
modifications  should  be  consistent  with 
achieviiig  the  interim  goals  and  targets. 
In  somecases,  the  process  of  developing 
a  Comprehensive  Plan  Modification 
Report  (which  includes  consultation 
with  Federal,  State,  and  local  agencies 
and  public  notice  and  comment)  could 
identify  necessary  changes  to  the 
interim  goals  or  targets.  In  this  case,  the 
goals  or  targets  would  be  revised 
accordidgly.  as  provided  for  in  the  final 
regulations. 

We  diil  not  receive  any  comments  on 
the  proposed  regulations  provisions 
concerning  Comprehensive  Plan 
Modification  Reports.  We  did  make 
several  qhanges  in  the  proposed 
regulations  to  conform  to  the  general 
comments  made  on  other  sections  and 
to  provi(  le  more  detailed  information 
related  1 3  these  reports.  For  example, 
the  final  regulations  state  that  the 
Comprehensive  Plan  Modification 
Report  V  ill  be  initiated  at  the  discretion 
of  the  Q  rps  of  Engineers  and  South 
Florida '  Vater  Management  District,  in 
consults  tion  with  Federal,  State,  and 
local  ag«  ncies  and  the  Tribes.  The 
regulatic  ns  also  set  forth  a  series  of 
general  i  equirements  related  to  the 
preparat  on  of  these  reports. 

R.  Pre-C  iRP  Baseline 

The  pi  ovisions  in  the  proposed 
regulatic  ns  concerning  the  pre-CERP 
baseline  were  of  interest  to  a  nimiber  of 
parties. '.  )eveloping  the  pre-CERP 
baseline  is  an  important  step  in 
ensurinj  that  the  goals  and  purposes  of 
the  Plan  are  fulfilled  in  accordance  with 
WRDA  2  000.  This  baseline  is  a  tool  for 
estimatii  ig  hydrological  conditions  in 
the  Sout  1  Florida  ecosystem  on  the  date 
of  enact^ient  of  WRDA  2000.  It  will  be 
used  to  aid  in  the  determination  if 
existing  legal  sources  of  water  will  be 
eliminated  or  transferred  as  a  result  of 
project  iinplementation  and  for 
determining  the  water  made  available 
by  the  P  an. 

A  nun  her  of  commenters  expressed 
concemi  about  the  concturence 
provisions  for  the  pre-CERP  baseline. 
These  commenters  pointed  out  that 


WRDA  2000  only  granted  concurrence 
rights  to  the  Secretary  of  the  Interior  and 
the  Governor  on  the  programmatic 
regulations.  They  believe  that  extending 
this  concurrence  process  to  the  pre- 
CERP  baseline  was  unnecessary  and 
would  cause  delays  in  developing  the 
baseline.  Two  commenters  believed  that 
the  pre-CERP  baseline  should  include 
all  existing  legal  sources  of  water  and 
also  should  include  the  levels  of  service 
for  flood  protection.  One  commenter 
observed  that  the  requirement  in  the 
proposed  rule  that  the  pre-CERP 
baseline  was  to  be  consistent  with  the 
guidance  memorandum  for  identifying 
the  appropriate  quantity,  timing,  and 
distribution  of  water  to  be  dedicated       ; 
and  managed  for  the  natural  system 
might  not  be  developed  before  the  pre- 
CERP  baseline  is  determined. ' 

The  final  regulations  provide 
guidance  on  developing  the  pre-CERP 
baseline.  They  envision  that  the  pre- 
CERP  baseline  will  include  information 
on  the  quantity,  timing,  distribution, 
and  quality  of  water  in  the  South 
Florida  ecosystem  on  the  date  of 
enactment  of  WRDA  2000.  The 
regulations  state  that  the  pre-CERP 
baseline  will  be  supported  by 
appropriate  docvmientation  and  will 
include  a  description  of  the 
assumptions  on  which  it  is  based. 
Additional  work  performed  by  the 
Corps  and  the  South  Florida  Water 
Management  District  with  regard  to  the 
pre-CERP  baseline  indicates  that  the 
pre-CERP  baseline  does  not  need  to  be 
tied  to  the  methodology  for 
identification  of  water  to  be  reserved  for 
the  natural  system  as  these  are  two 
separate  analyses.  The  final  regulations 
require  that  the  recommended  project  be 
compared  to  the  pre-CERP  baseline  and 
other  appropriate  information  to 
determine  if  an  elimination  or  transfer 
of  legal  sources  of  water  will  be  caused 
by  implementation  of  the  project. 
Therefore,  the  final  regulations  do  not 
contain  the  provision  from  the  proposed 
regulations  that  reqiiire  the  Corps  of 
Engineers  and  South  Florida  Water 
Management  District,  when  determining 
the  pre-CERP  baseline,  to  use  a  method 
consistent  with  the  guidance 
memorandimi  that  contains  instructions 
for  identifying  the  appropriate  quantity, 
timing,  and  distribution  of  water 
dedicated  and  managed  for  the  natiual 
system. 

The  final  regulations  provide  that 
within  six  months  of  the  effective  date 
of  the  programmatic  regulations,  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District 
shall,  in  consultation  with  Tribes, 
Federal,  State,  and  local  agencies 
develop  the  pre-CERP  baseline  and 
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present  it  to  the  Secretary  of  the  Army 
for  consideration,  memorialized  in  an 
appropriate  docimient.  The  regulations 
state  that  the  pre-CERP  baseline  shall  be 
developed  with  the  concurrence  of  the 
Secretary  of  the  Interior  and  the 
Governor.  The  language  gives  the 
Secretary  of  the  Interior  and  the 
Governor  the  same  concurrence 
opportunity  they  had  on  the 
programmatic  regulations.  While  this 
conciurence  process  is  not  required  by 
law  and  will  require  additional  time  to 
fulfill,  we  believe  it  is  appropriate  to 
provide  for  this  process  because  of  the 
significance  of  the  pre-CERP  baseline. 

Additionally,  the  final  regulations 
specify  that  pre-CERP  baseline  water 
availability  is  one  of  the  factors  that  will 
be  assessed  in  each  Project 
Implementation  Report  when 
determining  the  water  that  needs  to  be 
reserved  for  the  natural  system.  In  order 
to  ensure  that  the  levels  of  service  for 
flood  protection  are  not  reduced,  we 
have  added  a  provision  that  requires 
each  Project  Implementation  Report  to 
include  an  analysis  that  considers  the 
operational  conditions  included  in  the 
pre-CERP  baseline. 

S.  Shortfall  in  Performance  by  a  Project 

Several  commenters  noted  that  the 
proposed  regulations  did  not  provide 
guidance  on  what  actions  should  be 
taken  when  the  amount  of  water 
generated  by  a  project  is  less  than  the 
amoimt  estimated  when  the  Project 
Implementation  Report  was  prepared. 
These  conunenters  believe  that  such  a 
shortfall  in  performance  should  be 
shared  in  an  equitable  manner  among 
project  purposes.  One  commenter 
proposed  that,  if  a  component  does  not 
produce  the  water  expected,  the 
shortfall  should  be  shared  equally. 
Another  conunenter  proposed  that  if  the 
actual  operations  of  a  component  do  not 
produce  the  amount  of  water  expected 
for  the  natinal  system  and  other  water- 
related  needs  of  the  region,  "the 
shortfall  be  shared  between  all 
anticipated  uses  on  a  pro  rata  basis  of 
what  the  project  was  expected  to 
produce  for  each  use."  Other 
commenters  want  to  ensure  that  the 
needs  of  the  natural  system  and  the 
savings  clause  requirements  are 
provided  first,  before  additional  water 
for  agricultural  and  urban  needs  is 
provided. 

The  proposed  regulations  did  not 
address  the  shortfall  question.  Since  the 
fi-amework  Plan  includes  68 
components  that  have  different 
functions,  we  do  not  consider  one 
general  rule  concerning  shortfalls  in 
performance  to  be  appropriate.  One 
imvarying  rule  for  all  projects  might 


also  create  problems  imder  the  savings 
clause.  The  final  regulations  provide 
that  the  Project  Implementation  Report 
(PIR)  will  include  a  plan  for  interim 
operations  of  the  project  in  the  event 
that  the  project:fails  to  provide  the 
quantity,  timing,  or  distribution  of  water 
described  in  the  PIR.  The  plan  will  take 
into  account  the  specific  purposes  of  the 
specific  project  component  addressed  in 
the  PIR  and  the  overall  goals  and 
purposes  of  the  Plan.  Under  the  final 
regulations,  management  actions  must 
be  taken  as  part  of  the  adaptive 
management  program  to  make 
permanent  adjustments  for  shortfalls  in 
performance  on  a  system-wide  basis. 

T.  Elimination  or  Transfer  of  Existing 
Legal  Sources  of  Water 

Several  commenters  noted  that  the 
proposed  regulations  did  not  contain  a 
definition  of  the  term  "existing  legal 
sources  of  water."  Section  601(h)(5)(A) 
of  WRDA  2000  contains  a  savings  clause 
provision  that  is  designed  to  ensure  that 
an  existing  legal  source  of  water  is  not 
eliminated  or  transferred  until  a 
replacement  source  of  water  of 
comparable  quantity  and  quality  as  was 
available  on  the  date  of  enactment  of 
WRDA  2000  is  available.  The  statute 
states  that  "the  Secretary  and  the  non- 
Federal  sponsor  shall  not  eliminate  or 
transfer  existing  legal  sources  of  water, 
including  those  for — (i)  agricultural  or 
urban  water  supply;  (ii)  allocation  or 
entitlement  to  die  Seminole  Indian 
Tribe  of  Florida  *   *   *  (iii)  tiie 
Miccosukee  Tribe  of  Indians  of  Florida; 
(iv)  water  supply  for  Everglades 
National  Park;  (v)  water  supply  for  fish 
and  wildlife." 

The  report  of  the  Senate  Committee 
on  Environment  and  Public  Works  on 
WRDA  2000  (Senate  Report  No.  106- 
362)  describes  the  intent  of  the 
prohibition  against  the  elimination  or 
transfer  of  legal  sources  of  water  as 
follows: 

Elimination  of  existing  sources  of  water 
supply  is  barred  until  new  sources  of 
comparable  quantity  and  quality  of  water  are 
available;  existing  authorized  levels  of  flood 
protection  are  maintained;  and  the  water 
compact  among  the  Seminole  Tribe  of 
Florida,  the  State,  and  the  South  Florida 
Water  Management  District  is  specifically 
preserved. 

Although  WRDA  2000  uses  the  term 
"existing  legal  sources  of  water,"  it  does 
not  define  the  term;  nor  could  we  find 
a  definition  of  this  term  elsewhere  in 
Federal  or  State  law.  Several 
commenters  believed  that  the  term 
should  include  all  sources  of  water. 
According  to  this  view,  a  legal  source  of 
water  that  was  available  on  the  date  of 
enactment  of  WRDA  2000  would 


include  water  that  was  accessible  and 
could  have  been  used  on  that  date,  as 
well  as  water  that  actually  was  used  or 
permitted  to  be  used  on  that  date.  These 
conunenters  pointed  out  that  the  statute 
refers  to  existing  legal  "soinces"  not 
existing  legal  "uses."  Other  commenters 
believed  that  existing  legal  sources  of 
water  should  be  limited  to  water 
permitted  for  consumptive  use.  Still 
others  believed  that  the  term  was  further 
limited  to  consumptive  uses  that  not 
only  were  permitted,  but  also  were 
actually  used,  on  the  date  of  enactment. 
One  commenter  suggested  that  a 
guidance  memorandum  be  developed 
that  defines  an  existing  legal  source  of 
water  and  provides  guidance  for 
determining  if  the  implementation  of  a 
project  will  cause  an  elimination  or 
transfer  of  an  existing  legal  somce  of 
water. 

The  final  regulations  provide  for  the 
development  of  a  guidance 
memorandum  that  will  define  "existing 
legal  sources  of  water."  This  guidance 
memorandum  also  will  describe  the 
process  for  determining  if  existing  legal 
soinces  of  water  are  to  be  eliminated  or 
transferred  and  for  determining  if  a  new 
source  of  water  of  comparable  quantity 
and  quality  as  that  available  on  the  date 
of  enactment  of  WRDA  2000  is  available 
to  replace  the  water  to  be  lost  as  a  result 
of  implementation  of  the  Plan. 

The  final  regulations  also  state  that 
the  Project  Implementation  Report  will 
include  an  analysis  to  determine  if  the 
project  will  cause  an  elimination  or 
transfer  of  existing  legal  sources  of 
water.  The  final  regulations  also  state 
that  the  recommended  project  wilt  be 
compared  to  the  pre-CERP  baseline  and 
other  appropriate  information  to 
determine  if  an  elimination  or  transfer 
of  legal  sources  of  water  will  be  caused 
by  implementation  of  the  project.  If  the 
project  will  cause  an  elimination  or 
transfer  of  a  source  of  water,  then  the 
Project  Implementation  report  will 
include  measures  to  ensure  that  such 
elimination  or  transfer  will  not  take 
place  until  a  new  source  of  water  of 
comparable  quantity  or  quality  is 
available  to  replace  the  water  that 
would  be  lost  as  a  result  of 
implementation  of  the  Plan. 

In  accordance  with  WRDA  2000,  the 
regulations  make  clear  that  the  Secretary 
of  the  Army  and  the  non-Federal 
sponsor  will  not  eliminate  existing  legal 
sotnces  of  water,  including  those  for 
agricultural  or  inban  water  supply,  an 
allocation  or  entitlement  of  the 
Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
water  supply  for  Everglades  National 
Park,  and  water  supply  for  fish  and 
wildlife.  Some  commenters  wanted  the 
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regulation  to  include  a  definition  for 
udban  water  supply.  We  have  not 
included  a  definition  of  urban  water 
supply  because  we  believe  that  such  a 
definition  should  be  more  appropriately 
developed  with  the  definition  of 
existing  legal  sources  of  water  that  will 
be  defined  in  the  required  guidance 
memorandum. 

U.  Flood  Protection 

The  WRDA  2000  provisions 
concerning  the  maintenance  of  flood 
protection  were  of  interest  to  several 
coinmenters.  Section  601(h)(5)(B)  of 
WRDA  2000  contains  a  savings  clause 
provision  that  is  designed  to  ensure  that 
levels  of  service  for  flood  protection  are 
not  reduced  by  implementation  of  a 
-  project.  This  provision  specifically 
states  "implementation  of  the  Plan  shall 
not  reduce  levels  of  service  for  flood 
protection  that  are  "(i)  in  existence  on 
the  date  of  enactment  of  this  Act;  and 
(ii)  in  accordance  with  applicable  law." 

The  report  of  the  Senate  Committee 
on  Environment  and  Public  Works  on 
WRDA  2000  (Senate  Report  No.  106- 
362}  describes  the  intent  of  the  flood 
protection  savings  clause  as  follows: 

With  respect  to  flood  control,  the  - 
committee  intends  that  implementation  of 
the  Plan  will  not  result  in  significant  adverse 
impact  to  any  person  with  an  existing,  legally 
recognized  right  to  a  level  of  protection 
against  flooding.  The  committee  does  not 
intend  that,  consistent  with  benefits  included 
in  the  Plan,  this  bill  create  any  new  rights  to 
a  level  of  protection  against  flooding  that  is 
not  currently  recognized  under  applicable 
Federal  or  State  law.,    - 

Several  commenters  felt  that  the  final 
regulations  should  contain  additional 
guidance  on  how  to  interpret  the 
provisions  providing  for  the 
maintenance  of  flood  protection.  One 
commenter  believed  that  the  savings 
clause  provisions  for  flood  protection 
also  should  be  extended  to  the  natural 
system  and  should  be  interpreted  to 
prevent  the  transfer  of  excessive  water 
to  the  natural  system.  This  commenter 
also  felt  that  the  final  regulations  should 
define  the  term  "in  accordance  with 
applicable  law."  Some  commenters 
questioned  how  the  Plan  would  address 
opportimities  for  increased  levels  of 
flood  protection  or  the  provision  of 
flood  protection  in  locations  where 
there  ciirrently  is  no  flood  protection. 
These  commenters  felt  that  the 
regvdation  should  specify  that  dining 
the  implementation  of  the  Plan,  the 
Project  Delivery  Teams  will  consider 
opportimities  for  providing  additional 
flood  protection. 

We  nave  concluded  that  the  existing 
levels  of  service  for  flood  protection  for 
a  particular  area  should  be  determined 


on  a  pro  ect-by-project  basis. 
Accordii  igly,  the  final  regulations 
specify  t  lat  Project  Implementation 
Reports  vill  include  an  appropriate 
analysis  and  consider  the  operational 
conditio  is  included  in  the  pre-CERP 
baseline  to  demonstrate  that  the  levels 
of  servio  j  for  flood  protection  that  were 
in  existence  on  the  date  of  enactment  of 
WRDA  2000  and  is  in  accordance  with 
applicab  e  law  will  not  be  reduced  by 
the  proje  zt  The  Project  Implementation 
Report  p  ocess  provides  numerous 
opportut  ities  for  the  Project  Delivery 
Team,  th  b  public,  and  the  South  Florida 
Ecosyste  n  Restoration  Task  Force,  to 
examine  the  levels  of  service  of  flood 
protectio  n  provided  by  previous 
projects  md  any  law  applicable  to  the 
specific  I  irea  affected  by  the  Project 
Implementation  Report.  Finally,  the 
regulations  acknowledge  that  the 
overarching  objective  of  the  Plan  is  the 
restoratit  m,  preservation,  and  protection 
of  the  So  nth  Florida  ecosystem  while 
providin ;  for  other  water-related  needs 
of  the  rej  ion,  including  water  supply 
and  floo<  protection.  Accordingly,  the 
final  regi  ilations  provide  for  the 
evaluatic  n  of  additional  flood 
protectio  n,  provided  that  such  flood 
protectio  a  is  consistent  with  the  other 
goals  an<  pinposes  of  the  Plan. 

V.  NEPA  Compliance 

The  C(  uncil  on  Environmental 
Quality  i  sgulations  that  implement  the 
National  Envirorunental  Policy  Act 
(NEPA)  ( 10  CFR  1505.1  and  1507.3), 
specify  that  agencies  must  issue 
regulations  identifying  typical  classes  of 
actions  that  normally  require 
enviroiu]  lental  impact  statements,  that 
normally  do  not  require  either  an 
environn  lental  impact  statement  or  an 
environi  lental  assessment  (categorical 
exclusioi  is),  or  that  normally  require 
environn  lental  assessments  but  not 
necessar  ly  environmental  impact 
statemen  ts.  The  Corps  of  Engineers  has 
adopted  )rocedures  fulfilling  this 
requirem  snt  in  33  CFR  230.  The  final 
regulatio  as  consider  the  actions  needed 
to  implei  aent  the  Plan  on  a  system-wide 
basis  an(  apply  the  principles  of  33  CFR 
230  to  th  3se  actions  to  ensure  that  the 
provisioi  is  of  NEPA  are  fulfilled.  The 
regulatio  as  identify  certain  actions  that 
generall]  require  preparation  of  a  NEPA 
dociunei  t  (either  an  Envirorunental 
Impact  S  atement  or  an  envirorunental 
assessmc  at)  or  that  do  not  require  the 
preparat  on  of  a  NEPA  document 
because  hey  are  subject  to  a  categorical 
exclusioi  I  imder  NEPA. 

The  fit  al  regulations  envision  that 
ordinaril  f  the  NEPA  documentation  for 
a  particu  ar  project  will  accompany  the 
Project  h  aplementation  Report.  For  this 


reason,  other  project-specific  documents 
such  as  the  Project  Cooperation 
Agreement,  Project  Management  Plan, 
and  plans  and  specifications  for  the 
project  are  listed  as  categorically 
excluded  from  NEPA  dociunentation 
requirements.  It  is  important  to  note  that 
identifying  a  document  as  being 
categorically  excluded  from  NEPA  does 
not  mean  that  the  envirorunental  eflects 
of  the  action  covered  by  that  document 
will  not  be  analyzed  as  required  under 
NEPA.  The  Corps  of  Engineers  will  fully 
analyze  and  consider  these  effects  at  an 
appropriate  time  as  required  by  NEPA. 
This  analysis  will  be  accomplished  at 
the  time  the  Corps  of  Engineers 
develops  its  specific  project  proposal  in 
the  Project  Implementation  Report.  This 
process  accords  with  NEPA's  provisions 
on  timing  (40  CFR  1502.5  and  1508.23} 
and  its  admonishment  to  avoid 
duplication  (§  1500.4)  and  improper 
segmentation  of  Federal  actions 
(§  1502.4). 

Some  commenters  expressed  the  view 
that  the  guidance  memorandiun  for 
determining  the  quantity,  timing  and 
distribution  of  water  dedicated  and 
managed  for  the  natiual  system  in  a 
Project  Implementation  Report  (PIR) 
should  be  analyzed  in  an  Environmental 
Impact  Statement  (EIS).  Since  the 
guidance  memorandum  is  procedural 
and  does  hot  affect  the  environment, 
recommend  legislation,  or  determine  a 
specific  quantity,  timing,  or  distribution 
of  water  for  a  specific  component,  it  is 
not  considered  a  "major  Federal  action" 
under  NEPA.  As  noted,  the  specific 
project  proposal,  which  is  governed  by 
the  guidance  memorandum,  will  be 
subject  to  a  full  NEPA  analysis  in  the 
Project  Implementation  Report. 

Similar  comments  were  directed  at 
the  interim  goals.  Some  commenters  felt 
that  the  interim  goals  were  not  "major 
Federal  actions"  afiecting  the 
envirotunent  tmder  NEPA.  These 
commenters  regarded  the  interim  goals 
as  evaluation  and  reporting  tools.  Other 
commenters  maintained  that  the  interim 
goals  are  planning  goals  and  that  as 
such  should  be  subject  to  a  full  NEPA 
analysis.  We  have  determined  that  the 
interim  goals  and  interim  targets  do  not 
require  separate  NEPA  analysis.  Interim 
goals  are  means  by  which  the 
restoration  success  of  the  Plan  may  be 
evaluated;  interim  targets  are  means  by 
which  progress  towards  other  water- 
related  needs  of  the  region  may  be 
evaluated.  The  Plan  itself  has  undergone 
NEPA  analysis.  Future  decisions  about 
the  environment  that  involve  interim 
goals  and  interim  targets  will  be 
analyzed  in'other  NH'A  doctunents. 
Projects  implementing  the  Plan  will  be 
analyzed  imder  NEPA  in  Project 
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Implementation  Reports.  This  will 
include  an  analysis  of  how  the  project 
contributes  to  the  goals  and  purposes  of 
the  Plan,  including  the  interim  goals 
and  interim  targets.  The  effect  of 
sequencing  on  the  achievement  of 
interim  goals  and  interim  targets  will  be 
analyzed  under  NEPA  through  the 
Master  Implementation  Sequencing 
Plan.  The  effect  of  changes  to  CHRP  on 
the  achievement  of  interim  goals  and 
interim  targets  will  also  be  analyzed 
imder  NEPA  through  the 
Comprehensive  Plan  Modification 
Report.  For  this  reason,  we  have  listed 
interim  goals  and  interim  targets  as 
categorically  excluded  from  NEPA.  This 
is  consistent  with  the  NEPA 
implementing  regulations,  which 
specify  the  NEPA  analyses  should  be 
structured  to  avoid  duplication  and 
improper  segmentation  of  Federal 
actions. 

Some  commenters  felt  that  Project 
Cooperation  Agreements,  Project 
Management  Plans  and  Program 
Management  Plans  should  not  be 
categorically  excluded  from  NEPA.  The 
Project  Cooperation  Agreement  is  a 
written  agreement  between  the  non- 
Federal  sponsor  and  the  Federal 
government  setting  forth  the  Federal 
and  non-Federal  responsibilities  for 
implementing  the  project.  The  Project 
Cooperation  Agreement  does  not  select 
among  project  edtematives,  it  merely 
sets  forth  the  parties'  contractual 
understandings  with  regard  to  a  project 
proposal  that  previously  has  been 
selected  in  the  Project  Implementation 
Report.  For  this  reason,  we  continue  to 
believe  that  it  is  appropriate  to  extend 
a  categorical  exclusion  to  Project 
Cooperation  Agreements;  however,  the 
Corps  of  Engineers  will  not  conclude  a 
Project  Cooperation  Agreement  for  a 
project  before  the  environmental 
consequences  of  that  project  have  been 
considered  fully  in  an  appropriate 
NEPA  dociunent  accompanying  a 
Project  Implementation  Report.  Project 
Management  Plans  and  Program 
Management  Plans  are  administrative 
dociunents  setting  schedules  and 
assigning  tasks  between  the  local 
sponsor  and  the  Federal  government. 
Accordingly,  those  items  continue  to  be 
listed  as  categorically  excluded  in  the 
final  rule. 

W.  Outreach 

Several  commenters  suggested  that 
the  outreach  provisions  in  the  proposed 
regulations  be  revised.  A  number  of 
commenters  requested  inclusion  of  their 
community-based  group  as  a  specific 
entity  with  which  to  consult.  Several 
commenters  believed  that  the  proposal 
did  not  make  clear  the  need  for  effective 


outreach  throughout  the 
implementation  process,  not  just  during 
the  planning  phase.  In  addition,  several 
commenters  believed  that  specific 
measiu-ement  tools  were  needed  to 
monitor  the  effectiveness  of  the 
outreach  effort  and  the  minority 
contracting  provisions.  One  commenter 
suggested  that  the  regulations  ensure 
that  information  is  provided  to  socially 
and  economically  disadvantaged 
individuals  and  communities  about 
potential  or  anticipated  contracting 
opportunities.  One  commenter 
suggested  that  the  regulations  specify 
that  meetings  with  the  public  should  be 
scheduled  at  times  and  locations  that 
are  convenient  to  the  public. 

In  the  final  regulations,  we  have 
broadened  the  definition  of  public  to 
include  community-based 
organizations.  The  regulations  clarify 
that  the  public  outreach  provisions 
apply  throughout  the  entire  process  of 
implementing  the  plan.  The  regulations 
also  add  a  provision  that  public 
meetings  and  workshops  will  be  held  at 
times  and  locations  that  facilitate 
participation  by  the  public.  The  final 
regulations  also  contain  a  provision  to 
provide  additional  information  to 
socially  and  economically 
disadvantaged  individuals  and 
communities  about  potential  contracting 
opportimities,  noting  that  the  means 
chosen  must  be  consistent  with  the 
outreach  provisions  of  CERP  and  with 
other  applicable  provisions  of  Federal 
law.  The  intent  of  this  provision  is  to 
share  information  with  the  public  in  a 
way  that  is  allowable  and  consistent 
with  the  Federal  Acquisition 
Regulations,  the  Competition  in 
Contracting  Act,  and  other  applicable 
provisions  of  law  and  regulations. 

X.  Formulation  and  Evaluation  of 
Alternatives 

The  final  regulations  explain  that  the 
Project  Implementation  Report  is  a 
document  that  provides  information  on 
plan  formulation  and  evaluation, 
engineering  and  design,  estimated 
benefits  and  costs,  environmental 
effects,  and  the  additional  information 
that  is  necessary  for  the  Secretary  of  the 
Army  to  approve  the  project  for 
implementation,  or  for  Congress  to 
authorize  the  project  for 
implementation.  Several  conunenters 
felt  that  changes  should  be  made  to  the 
provisions  in  the  proposed  regulations 
concerning  the  formulation  and 
evaluation  of  alternatives  for  Project 
Implementation  Reports.  Some 
commenters  believe  that  alternatives 
should  be  formulated,  evaluated,  and 
justified  on  their  ability  to  provide 
system-wide  benefits.  One  commenter 


felt  that  the  language  in  the  proposed 
regulations,  which  requires  system 
formulation  and  evaluation  to  compare 
"total  benefits  and  costs  of  the 
alternative  under  both  the  with-CERP 
and  without-CERP  condition,"  is  vague. 
The  same  commenter  stated  that  the 
proposed  regulation's  inclusion  of  the 
evaluation  of  a  selected  alternative  as 
the  last-added  increment  of  the  Plan 
was  superfluous,  because  the  proposed 
regulations  already  require  proposed 
alternatives  to  be  evaluated  on  the  basis 
they  contribute  to  the  achievement  of 
the  goals  and  purposes  of  the  Plan.  One 
commenter  believed  that  constraining 
plan  formulation  within  the  funding 
target  for  the  project  established  by  the 
April  1999  "Final  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement"  was 
not  appropriate  and  would  inhibit  full 
consideration  of  alternatives.  Another 
commenter  believed  that  the  proposed 
regulations  envisioned  an  overfy  narrow 
definition  of  cost  effectiveness.  Some 
comments  cautioned  that  the 
formulation  and  evaluation  of 
alternatives  should  not  mimic 
traditional  Corps  of  Engineers  planning 
principles  because  in  their  view, 
traditional  Corps  of  Engineers  planning 
has  focused  on  the  quantification  of 
benefits  at  customary  civil  works 
projects,  rather  than  achieving  the 
unique  goal  of  restoring  an  entire 
ecosystem.  There  was  general  agreement 
that  the  formulation  and  evaluation  of 
alternatives  should  not  elevate  the  goal 
of  fulfilling  the  other  water-related 
needs  of  the  region  over  the  goal  of 
fulfilling  the  ecological  needs  of  the 
South  Florida  ecosystem  simply  because 
the  benefits  of  fulfilling  the  other  water- 
related  needs  are  readily  quantifiable 
and  the  benefits  of  fulfilUng  the 
ecological  needs  are  not.  This  is 
consistent  with  section  601(h)  of  WRDA 
2000  which  states  that  the  overarching 
objective  of  the  Plan  is  the  restoration, 
preservation,  and  protection  of  the 
South  Florida  ecosystem  while 
providing  for  other  water-related  needs 
of  the  region,  including  water  supply 
and  flood  protection;  and  v>rith  section 
601(f)(2),  which  states  that  the  Secretary 
of  the  Army  may  determine  that  an 
activity  under  CERP  is  justified  by  the 
environmental  benefits  to  be  derived  by 
the  South  Florida  ecosystem,  with  no 
further  economic  justification  required,  , 
provided  the  activity  is  cost-effective. 

The  final  regulations  remove  the 
provision  that  constrains  plan 
formulation  to  stay  within  the  funding 
target  for  the  project  established  in  the 
April  1999  "Final  Integrated  Feasibility 
Report  and  Programmatic 
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Environinental  Impact  Statement." 
Instead,  the  final  regulations  require 
that  the  Project  Implementation  Report 
include  a  discussion  of  any  significant 
changes  in  cost  or  scope  of  the  project 
fit)m  that  presented  in  the  April  1999 
Report.  They  also  require  that  in 
preparing  Project  Implementation 
Reports,  the  Corps  of  Engineers  and  the 
non-Federal  sponsor  will  formulate  and 
evaluate  alternative  plans  in  order  to 
optimize  the  project's  contributions 
toward  achieving  the  goeils  and 
purposes  of  the  Plan  on  a  system-wide 
basis  in  the  most  cost-effective  manner, 
while  also  ensuring  that  the  selected^ 
option  provides  benefits  that  justify 
costs  on  a  next-added  increment  basis. 
The  final  regulations  call  for  the 
development  of  a  guidance 
memorandum  that  will  describe  the 
processes  to  be  used  to  formulate  and 
evaluate  alternative  plans  and  their 
associated  monetary  and  non-monetary 
benefits  and  costs  and  the  basis  for 
justifying  and  selecting  an  alternative  to 
be  recommended  for  implementation. 
To  aid  the  formulation  and  evaluation 
process,  the  final  regulations  also 
include  definitions  for  the  terms 
"alternative  plan,"  "justified,"  and 
"optimize."  The  definition  of  "justified" 
makes  clear,  consistent  with  section 
601{f)(2l  of  WRDA  2000  that  restoration 
benefits  need  not  be  quantified  or 
monetized  to  justify  costs,  provided  that 
the  activity  is  justified  by  the 
environmental  benefits  derived  by  the 
South  Florida  ecosystem  and  is  cost- 
effective.  The  regulations  make  clear 
that  the  project  described  in  the  April 
1999  "Final  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement,"  will 
be  one  of  the  alternative  plans  that  will 
be  evaluated.  They  also  specify  that  the 
selected  alternative  plan  will  be  the 
plan  that  maximizes  net  benefits  while 
still  being  justified  as  the  next-added 
increment.  Under  the  final  regulations, 
alternative  plans  that  are  not  justified  on 
a  next-added  increment  basis  will  not  be 
selected.  Finally,  we  have  revised  figure 
2  in  Appendix  A  to  better  describe  the 
formulation  and  evaluation  activities 
conducted  during  the  development  of 
the  Project  Implementation  Report. 

In  publishing  these  final  regulations, 
we  emphasize  that  the  discussion  in  the 
regulations  on  plan  formulation  and 
evaluation  should  not  be  construed  to 
elevate  water  supply  and  flood  control 
benefits,  which  historically  have  been 
easier  to  quantify  and  place  a  monetary 
value  on,  over  environmental 
restoration  J)enefits,  which  are  more 
difficult  to  quantify. 
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Implementation  Reports 
Pursuant  to  Transition  Rule 


cpmmenter  was  concerned  about 
to  the  Senate  Environment 
Puliic  Works  Committee  Report 
leport  No.  106-362)  in  the 
of  the  proposed  regulations, 
coi^xmenter  expressed  the  view  that 
immittee  Report  106-362 
legislative  weight  since  the 
disc  issed  in  Senate  Conunittee 
^6-362  differs  in  several  critical 
the  final  version  of  the  bill 
by  the  full  United  States 
'  Ve  agree  that  the  final  statute 
in  several  areas  from  the  bill 
in  the  report  and  must  be  read 
limitation  in  mind.  We  have 
to  the  Senate  Report  in  the 
;  to  the  final  regulations  only 
provides  relevant  and  reliable 
informal  ion  to  aid  the  understanding  of 
issues  in  volved  in  implementing  the 
Plan. 

V.  Proj»  ;t 
Approvi  d 

Sectio  1  601(h)(3)(D)  of  WRDA  2000 
establisl  es  a  transition  rule  for  Project 
Impleme  ntation  Reports  approved 
before  tli  e  date  of  promulgation  of  the 
program  natic  regulations.  This 
transitio  i  rule  requires  that  the  Project 
Impleme  ntation  Reports  be  consistent 
with  the  Plan.  The  transition  rule  also 
requires  that  the  preamble  of  the 
program  natic  regulations  contain  a 
statemet  t  concerning  the  consistency 
with  the  programmatic  regulations  of 
Project  L  nplementation  Reports  that 
were  apj  roved  prior  to  the  date  of 
issuance  of  the  final  regulations. 
Accordii  igly,  this  preamble  specifically 
states  th)  it  no  Project  Implementation 
Reports  liave  been  approved  before  the 
date  of  i!  suance  of  the  final 
program  na|ic  regulations. 

VI.  Cone  Lirrence  Process  for  This 
Regulati  >n 

The  S«  cretary  of  the  Interior  and  the 
Govemo  •  are  required  by  section 
601(h)(3  (B)  of  WRDA  2000  to  provide 
the  Seen  tary  of  the  Army  with  a  written 
statemeiit  of  concurrence  or  non- 
ce on  the  final  programmatic 
regulatiobs.  The  Secretary  of  Interior 
and  the  ( Jovernor  shall  provide 
concurra  nee  or  non-concurrence  within 


180 
of  the 
The 
sought  tc 
with 
the 


believe 
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day^  of  being  provided  with  a  copy 
regulations. 
D<  partment  of  the  Army  has 
communicate  openly  and  fully 
the  Department  of  the  Interior  and 
State  of  Florida  during  the  course  of 
developi  :ig  these  regulations.  We 

this  communication  has 
the  content  of  the  regulations 


tiat 


and  led  to  a  full  understanding  of  the 
views  of  these  parties.  The  concurrency 
statements  of  the  Department  of  the 
Interior  and  the  State  of  Florida  are 
included  as  an  appendix  to  this 
dociunent. 

Vn.  Organization  of  the  Final 
Regulations 

We  have  organized  the  final 
regulations  in  five  subparts.  The  first 
subpart,  "General  Provisions,"  sets  forth 
the  purpose  of  the  regulations,  the 
applicability  of  the  regulations, 
definitions  pertaining  to  the  regulations 
and  other  general  information.  The 
second  subpart,  "Program  Goals  and 
Responsibilities,"  describes  the  goals 
and  piu-poses  of  the  Plan, 
implementation  principles, 
implementation  responsibilities,  and 
consultation  and  coordination 
expectations.  The  remaining  subparts 
were  designed  to  be  consistent  with  the 
content  required  by  section  601(h)(3)(C). 
These  subparts  are:  "Comprehensive 
Everglades  Restoration  Plan 
Implementation  Processes," 
"Incorporating  New  Information  into 
the  Plan,"  and  "Ensuring  Protection  of 
the  Natural  System  and  Water 
Availability  Consistent  with  the  Goals 
and  Purposes  of  the  Plan. ' ' 

Vm.  Administrative  Requirements 

A.  Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  final  regulations  do  not  impose 
any  information  collection  requirements 
for  which  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  Reduction  Act  is  required. 
Thus,  this  action  is  not  subject  to  the 
Paperwork  Reduction  Act. 

B.  Executive  Order  12866,  as  Amended 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  as  amended, 
we  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees,  * 
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or  loan  progreims  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4  J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu-s\iant  to  the  terms  of  Executive 
Order  12866,  as  amended,  it  has  been 
determined  that  the  final  regulations  are 
a  "significant  regulatory  action"  in  light 
of  the  provisions  of  paragraph  (4)  above. 
As  such,  this  action  was  submitted  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  are  dociunented  in 
the  public  record. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  development  of  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  nationeil  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Although 
the  final  regulations  define  the 
relationships  between  the  Federal  and 
State  partners,  it  is  limited  to 
implementation  of  the  Comprehensive 
Everglades  Restoration  Plan.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  within  the 
meaning  of  Executive  Order  13132. 
Nevertheless,  the  Corps  of  Engineers  has 
consulted  closely  with  the  State  and 
local  officials  in  developing  the  final 
regulations. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  (5  U.S.C.  601  et  seq.) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice-and-comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions.  For  piuposes  of  assessing 
the  impacts  of  the  proposed  rule  on 
small  entities,  a  small  entity  is  defined 
as:  (1)  A  small  business  based  on  SBA 


size  standards;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  i£L.independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  We  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  final 
regulations  only  establish  processes  and 
governmental  relationships  that  will  be 
used  for  implementation  of  the 
Comprehensive  Everglades  Restoration 
Plan. 

E.  Unfunded  Mandates  Reform  Act 

We  have  determined  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1501  et  seq.): 

(a)  The  final  regulations  will  not 
"significantly  or  imiquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  only  be  affected  to  the 
extent  that  they  agree  to  act  as  a  non- 
Federal  sponsor  for  implementation  of 
prefects  for  the  Comprehensive 
Everglades  Restoration  Plan.  The  final 
regulations  do  not  establish  new  or 
different  requirements  for  non-Federal 
sponsors  for  implementation  of  projects 
for  the  Comprehensive  Everglades 
Restoration  Plan.  The  Savings  Clause 
ensures  that  small  governments, 
including  public  water  utilities,  will  not 
be  impacted  by  the  loss  of  an  existing 
legal  soiutre  of  water,  or  existing  levels 
of  service  for  flood  protection  that  were 
in  effect  on  the  date  of  enactment  of 
WRDA  2000,  and  in  accordance  with 
applicable  law. 

(b)  The  final  regulations  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  and 
therefore,  do  not  constitute  a 
"significant  regidatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  final  regulations  define  processes 
and  relationships  between  the  Federal 
and  State  partners  in  implementing  the 
Comprehensive  Everglades  Restoration 
Plan.  The  regulations  do  not  affect  the 
cost  sharing  requirements  for  non- 
Federal  sponsors  in  implementing  the 
Plan  and  therefore,  impose  no  new 
obligations  on  State  or  local 
governments. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  us  to  use  voluntary 
consensus  standards  in  our  regidatory 


activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  These  regulations 
do  not  involve  technical  standards. 
Therefore,  we  did  not  consider  the  use 
of  any  voluntary  consensus  standards.  - 

G.  Executive  Order  1 3045 

Executive  Order  13645,  as  amended, 
entitled  "Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  Was 
initiated  after  April  21, 1997.  or  for 
which  a  notice  of  proposed  rulemaking 
was  pubhshed  after  April  21, 1998;  (2) 
is  determined  to  be  "economically 
significant '  as  defined  under  Executive 
Order  12866,  and  (3)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  all  three 
criteria,  we  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives  that 
were  considered.  The  final  regulations 
are  not  subject  to  Executive  Order  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  The  final 
regulations  establish  processes  for  the    - 
implementation  of  the  Comprehensive 
Everglades  Restoration  Plan  and  define 
the  relationships  between  the  Federal 
and  State  partners  for  implementation. 
Furthermore,  the  regulations  do  not 
concern  an  environmental  health  or 
safety  risk  that  we  have  reason  to 
believe  may  have  a  disproportionate 
effect  on  children. 

H.  Executive  Order  13175  * 

Under  Executive  Order  13175,  we 
may  not  issue  a  regulation  that  has 
substantial,  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
powers  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
and  imposes  substantial  direct 
compliance  costs  on  those  communities, 
and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 


compliance  cost  incurred  by  the  Tribal 
governments,  or  we  consult  with  those 
governments.  If  we  comply  by 
consulting.  Executive  Order  13175 
requires  us  to  provide  the  Office  of 
Management  and  Budget,  in  a  separately 
-  identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  our 
prior  consultation  with  representatives 
of  affected  Tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13175  requires  us  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  The  final  regulations  are 
required  by  section  601(h)(3)  of  WRDA 
2000.  Additionally,  the  final  regulations 
do  not  impose  significant  compliance 
costs  on  any  Indian  Tribes.  The 
regulations  establish  processes  for  the 
implementation  of  the  Comprehensive 
Everglades  Restoration  Plan  and  define 
the  relationships  between  the 
implementing  entities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13175  do  not  apply  to 
these  final  regulations.  However,  the 
Corps  of  Engineers  recognizes  that  two 
Indian  Tribes,  the  Miccosukee  Tribe  of 
Indians  of  Florida  and  the  Seminole 
Tribe  of  Florida,  have  a  significant 
direct  interest  in  the  implementation  of 
the  CERP  and  the  framework  for  its 
implementation  that  will  be  established 
by  these  programmatic  regulations.  We 
have  thus  consulted  extensively  with 
these  Tribes  in  the  development  of  the 
regulations,  and  have  included 
requirements  for  continued  consultation 
in  all  significant  project  implementation 
components,  including  program- wide 
guidance  memoranda,  Project 
Management  Plans,  Program 
Management  Plans,  Project 
Implementation  Reports,  Project 
Operating  Manuals,  the  System 
Operating  Manual,  and  the  Master 
Implementation  Sequencing  Plan.  These 
Tribes  also  are  included  in  the 
Leadership  Group  of  RECOVER  and 
participate  in  the  Project  Delivery 
Teams  and  the  South  Florida  Ecosystem 
Restoration  Task  Force,  which  has 
played  and  will  continue  to  play  a 
consultative  role  on  many  aspects  of 
CERP  implementation.  Finally, 
§  385.10(b)  includes  a  general 
requirement  for  consultation  with  the 
Tribes  "throughout  the  implementation 
process." 
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/.  Execui  ive  Order  12630 

In  accordance  with  Executive  Order 
12630  ei^titled  "Governmental  Actions 
and  Inteiference  with  Constitutionally 
Protected  Property  Rights,"  the  final 
regulations  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications.  Therefore,  a  takings 
impiicat^n  assessment  is  not  required. 
The  final  regulations  establish  processes 
to  be  usep  in  implementing  the 
Compreqensive  Everglades  Restoration 
Plan  andj  in  and  of  itself  does  not 
address  property  needs.  | 

/.  Civil  Ji  stice  Reform 

In  accc  rdance  with  Executive  Order 
12988,  vy  e  have  determined  that  the 
final  regi  lations  do  not  unduly  burden 
the  judic  al  system"  and  meet  the 
requirem  Bnts  of  sections  3(a)  and  3(b)(2) 
of  the  Ex  jcutive  Order.  The  final 
regulations  establish  processes  to  be 
used  in  i;  nplementing  the 
Compreh  ensive  Everglades  Restoration 
Plan  and  define  the  relationships 
between  the  governmental  entities  that 
will  implement  the  Plan. 

K.  Execu  ive  Order  1321 1 

On  Ma  !  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  that 
applies  t*  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  imdertaking  certain 
actions.  Qecause  the  final  regulations 
are  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use, 
this  actio^  is  not  a  significant  energy 
action  anjd  no  Statement  of  Energy 
Effects  is  required. 

L.  Execumve  Order  13272 

On  August  13,  2002,  the  President 
issued  an  Executive  Order  (E.O.  13272) 
that  requires  that  agencies  review  draft 
rules  to  assess  and  take  appropriate 
account  of  the  potential  impact  on  small 
businesses,  small  governmental 
jiurisdictipns,  and  small  organizations, 
as  provicfed  for  in  the  Regulatory 
Flexibilitv  Act,  as  amended  (5  U.S.C. 
601  et  se4.)  We  have  determined  that 
this  actio  a  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  ^  small  entities.  The  final 
regulatio|is  only  establish  processes  and 
govemm(  intal  relationships  that  will  be 
used  for  i  mplementation  of  the 
Compreh  msive  Everglades  Restoration 
Plan. 

M.  Envirt  nmental  Documentation 

As  reqi  lired  by  the  National 
Environn  lental  Policy  Act  (NEPA),  the 
Department  of  the  Army  prepares 
appropriate  environmental 


dociunentation  for  its  activities  affecting 
the  quality  of  the  human  environment. 
We  have  determined  that  the  final 
regulations  do  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  environmental 
documentation  under  the  National 
Environmental  Policy  Act  (NEPA)  is  not 
required  for  the  final  regulations.  One 
commenter  expressed  the  view  that  an 
Environmental  Impact  Statement  was 
necessary  for  the  regulations.  The  Corps 
of  Engineers  has  prepared  appropriate 
enviroiunental  documentation, 
including  a  Programmatic 
Environmental  Impact  Statement,  for 
the  Comprehensive  Everglades 
Restoration  Plan.  Today's  final 
regulations  do  not  implement  any  of  the 
features  of  the  Plan.  Rather,  the  final 
regulations  identify  the  processes  to  be 
followed  in  implementing  featxu-es  of 
the  Plan.  Moreover,  the  final  regulations 
establish  requirements  for  the 
preparation  of  appropriate 
environmental  documentation  as  part  of 
the  implementation  process. 
Accordingly,  we  continue  to  believe  that 
an  EIS  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  385 

Environmental  protection.  Flood 
control,  Intergovernmental  relations. 
Natural  resources,  Water  resources. 
Water  supply. 

Dated:  OctoSer  30,  2003. 

John  Paul  Woodley.  Jr.. 

Assistant  Secretary  of  the  Army  (Civil  Works). 
Department  of  the  Army. 

■  Accordingly,  as  set  forth  in  the 
preamble,  the  Army  Corps  of  Engineers 
adds  33  CFR  part  385  as  follows: 

■  Add  part  385  to  read  as  follows: 

PART  385— PROGRAMMATIC 
REGULATIONS  FOR  THE 
COMPREHENSIVE  EVERGLADES 
RESTORATION  PLAN 

Sut>part  A— Qenarai  Provision* 

Sec. 

385. 1  Purpose  of  the  programmatic 
regulatioiu. 

385.2  AppUc^ility  of  the  programmatic 
regulations. 

385.3  Definitions. 

385.4  Limitation  on  applicability  of 
programmatic  regulations. 

385.5  Guidance  memoranda. 

385.6  Review  of  pn^ammatic  regulations. 

385.7  Concurrency  statements. 

Subpart  B— ProgfBm  Goals  and 
Responsibilities 

Sec. 

385.8  Goals  and  purposes  of  the 
Comprehensive  Everglades  Restoration 
Plan. 

385.9  Implementatiob  principles. 
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385.10  Implementation  responsibilities, 
consultation,  and  coordination. 

Subpart  C— CERP  Implementation 
Processes 

Sec. 

385.11  Implementation  process  for  projects. 

385.12  Pilot  projects. 

385.13  Projects  implemented  under 
additional  program  authority. 

385.14  Incorporation  of  NEPA  and  related 
considerations  into  the  implementation 
process. 

385.15  Consistency  with  requirements  of 
the  State  of  Florida. 

385.16  Design  agreements. 

385.17  Project  Dehvery  Team. 

385.18  PubUc  outreach. 

385.19  Environmental  and  economic 
equity. 

385.20  Restoration  Coordination  and 
Verification  (RECOVER). 

385.21  Quality  control. 

385.22  Independent  scientific  review  and 
external  peer  review. 

385.23  Dispute  resolution. 

385.24  Project  Management  Plans. 

385.25  Program  Management  Plans. 

385.26  Project  Implementation  Reports. 

385.27  Project  Cooperation  Agreements. 

385.28  Operating  Manuals. 

385.29  Other  project  documents. 

Subpart  D— Incorporating  New  Information 
into  the  Plan 

Sec. 

385.30  Master  Implementation  Sequencing 
Plan. 

385.31  Adaptive  management  program. 

385.32  Comprehensive  Plan  Modification 
Report. 

385.33  Revisions  to  models  and  analytical 
tools. 

385.34  Changes  to  the  Plan. 

Subpart  E— Ensuring  Protection  of  the 
Natural  System  and  Water  Availability 
Consistent  with  the  Goals  and  Purposes  of 
the  Plan 

Sec. 

385.35  Achievement  of  the  benefits  of  the 
Plan. 

385.36  Elimination  or  transfer  of  existing 
legal  sources  of  water. 

385.37  Flood  protection. 

385.38  Interim  goals. 

385.39  Evaluating  progress  towards  other 
water-related  needs  of  the  region 
provided  for  in  the  Plan. 

385.40  Reports  to  Congress. 

Appendix  A— Illustrations  to  Part  385 

Authority:  Section  601,  Pub.  L.  106-541, 
114  Stat.  2680;  10  U.S.C.  3013(g)(3):  33 
U.S.C.  1  and  701;  and  5  U.S.C.  301. 

Subpart  A— General  Provisions 

§  385.1    Purpose  of  the  programmatic 
regulations. 

(a)  The  programmatic  regulations  of 
this  part  implement  the  provisions  of 
section  601(h)(3)  of  the  Water  Resources 
Development  Act  of  2000,  Public  Law 
106-541,  114  Stat.  2688  (hereinafter 


"WRDA  2000"),  which  was  enacted  on 
December  11,  2000. 

(b)  The  purpose  of  the  programmatic 
regulations  of  this  part  is  to  ensure  that 
the  goals  and  purposes  of  the 
Comprehensive  Everglades  Restoration 
Plan  (the  Plan)  are  achieved  and  to 
establish  the  processes  necessary  for 
implementing  the  Plan.  Some  of  these 
processes  are  project  specific,  including, 
but  not  limited  to,  development  of 
Project  Implementation  Reports,  Project 
Cooperation  Agreements,  plans  and 
specifications.  Pilot  Project  Technical 
Data  Reports,  emd  Operating  Manuals. 
Other  processes  are  of  more  general 
applicability,  including,  but  not  limited 
to,  development  of  program-wide 
guidance  memoranda,  interim  goals, 
interim  targets,  and  the  Master 
Implementation  Sequencing  Plan.  Taken 
together,  these  processes  will  ensure 
that  the  restoration  purposes  and  other 
goals  of  the  Plan  are  achieved.  The 
regulations  of  this  part  also  describe  the 
relationship  among  the  various  entities 
responsible  for  implementation  of  the 
Plan. 

(c)  Section  601(h)  of  WRDA  2000 
establishes  an  integrated  ft-amework  for 
assuring  that  the  goals  and  purposes  of 
the  Plan  are  achieved.  This  ft-amework 
includes  tools  for  planning, 
implementation,  and  evaluation;  a 
process  for  developing  these  tools  in  an 
open  public  process,  with  input  from 
other  Federal,  State,  and  local  agencies; 
and  an  enforcement  mechanism  to 
ensure  that  the  requirements  of  the 
statute  are  carried  out. 

(1)  Tools. 

(i)  The  specific  planning  tool 
established  by  section  601(h)  is  the 
Project  Implementation  Report. 

(ii)  The  spe^fic  implementation  tools 
established  by  section  601(h)  are  Project 
Cooperation  Agreements  aind  Operating 
Manuals. 

(iii)  The  specific  evaluation  tool 
established  by  section  601(h)  is  the 
interim  goals  for  evaluating  the 
restoration  success  of  the  Plan. 

(iv)  In  addition  to  the  specific 
planning,  implementation,  and 
evaluation  tools  established  by  section 
601(h),  the  regulations  of  this  part 
establish  additional  tools,  including  but 
not  limited  to.  Project  Management 
Plans,  Program  Management  Plans, 
Comprehensive  Plan  Modification 
Report^  the  Master  Implementation 
Sequencing  Plan,  and  interim  targets  for 
evaluating  progress  towards  achieving 
the  other  water  related  needs  of  the 
region. 

(2)  Processes.  The  regulations  of  this 
part  establish  the  processes  for 
developing  these  tools.  Consistent  with 
section  601(h),  these  regulations  have 


been  developed,  after  notice  and 
opportunity  for  public  content,  with  the 
concurrence  of  the  Secretary  of  the 
Interior  and  the  Governor,  and  in 
consultation  with  the  Seminole  Tribe  of 
Florida,  the  Miccosukee  Tribe  of  Indians 
of  Florida,  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Commerce,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies. 

(3)  Enforcement  mechanism.  The 
specific  enforcement  mechanism 
established  by  Section  601(h)  is  the 
"Comprehensive  Everglades  Restoration 
Plan  Assurance  of  Project  Benefits 
Agreement,"  dated  January  9,  2002, 
between  the  President  and  the 
Governor,  imder  which  the  State  shall 
ensure,  by  regulation  or  other 
appropriate  means,  that  water  made 
available  by  each  project  in  the  Plan 
shall  not  be  permitted  for  a  consumptive 
use  or  otherwise  made  unavailable  by 
the  State  until  such  time  as  sufficient 
reservations  of  water  for  the  restoration 
of  the  natural  system  are  made  under 
State  law  in  accordance  with  .the  project 
implementation  report  and  consistent 
with  the  Plan. 

(4)  Public  information.  The  Secretary 
of  the  Army  shall  ensure  that  the  public 
understands  the  linkage  between  the 
processes,  tools,  and  enforcement 
mechanism  and  can  monitor  the 
effectiveness  of  this  integrated 
framework  in  assining  that  the  goals  and 
purposes  of  the  Plan  are  achieved,  as 
provided  for  in  the  regulations  of  this 
part,  by: 

(i)  Providing  for  public  notice  and 
comment  in  the  development  of 
planning,  implementation,  and 
evaluation  tools; 

(ii)  Providing  notice  of  final  action  on 
planning,  evaluation,  and 
implementation  tools; 

(iii)  Making  available  to  the  public  on 
a  web  site  or  by  other  appropriate  means 
final,  and  where  appropriate  draft, 
copies  of  all  planning,  evaluation,  and 
implementation  tools;  and 

(iv)  Explaining  through  the 
regulations  of  this  part  and  by  other 
appropriate  means  the  process  for  . . 
developing  the  tools,  the  linkage 
between  the  process,  tools,  and 
enforcement  mechanism,  and  the  means 
by  which  these  elements  constitute  an 
integrated  fiamework  for  assuring  that 
the  goals  and  purposes  of  the  Plan  are 
achieved. 

§  385.2    Applicability  of  the  programmatic 
regulations. 

(a)  This  part  applies  to  all  activities " 
conducted  to  implement  the 


Comprehensive  Everglades  Restoration 
Plan. 

(b)  As  used  in  this  part,  the  Secretary 
of  the  Army  acts  through  the  Assistant 
Secretary  of  the  Army  for  Civil  Works 
Mrith  respect  to  the  Army's  civil  works 
pn^am  pursuant  to  10  U.S.C.  3016. 

(cj  Notning  in  this  part  shall  be 
interpreted  to  amend,  alter,  diminish,  or 
otherwise  affect: 

(1)  The  rights,  powers  and  duties 
provided  under  the  "Comprehensive 
Everglades  Restoration  Plan  Assurance 
of  Project  Benefits  Agreement,"  dated 
January '9,  2002  pursuant  to  section 
601(h)(2)  of  WRDA  2000;  or 

(2)  Any  existing  legal  water  rights  of 
the  United  States,  the  State  of  Florida, 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  or  die  Seminole  Tribe  of 
Florida,  including  rights  under  the 
compact  among  the  Seminole  Tribe  of 
Florida,  the  State,  and  the  South  Florida 
Water  Management  District,  defining  the 
scope  and  use  of  water  rights  of  the 
Seminole  Tribe  of  Florida,  as  codified 
by  section  7  of  the  Seminole  Indian 
Land  Claims  Settlement  Act  of  1987  (25 
U.S.C.  1772e). 

(d)  This  part  is  intended  to  aid  the 
internal  management  of  the 
implementing  agencies  and  is  not 
intended  to  create  any  right  or  benefit 
enforceable  at  law  by  a  party  Against  the 
implementing  agencies  or  their  officers. 
Nothing  in  this  part  shall  create  a  right 
or  expectation  to  benefits  or 
enhancements,  temporary  or  permanent, 
in  third  parties  that  are  not  specifically 
authorized  by  Congress  in  section  601  of 
WRDA  2000. 

(e)  Nothing  in  this  part  is  intended  to, 
or  shall  be  interpreted-to,  reserve  or 
allocate  water  or  to  prescribe  the 
process  for  reserving  or  allocating  water 
or  for  water  management  under  Florida 
law.  Nor  is  this  part  intended  to,  nor 
shall  it  be  interpreted  to,  prescribe  any 
process  of  Florida  law. 

1385.3    OMnltions. 

For  the  purposes  of  this  part,  the 
following  terms  are  defined: 

Adaptive  management  means  the 
continuous  process  of  seeking  a  better 
understanding  of  the  natural  system  and 
human  environment  in  the  South 
Florida  ecosystem,  and  seeking 
continuous  refinements  in  and 
improvements  to  the  Plan  to  respond  to 
new  information  resulting  from  changed 
or  unforeseen  circumstances,  new 
scientific  and  technical  information, 
new  or  updated  modeling;  information 
developed  through  the  assessment 
principles  contained  in  the  Plan;  and 
future  authorized  changes  to  the  Plan  in 
order  to  ensure  that  the  goals  and 
purposes  of  the  Plan  are  fulfilled. 
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Ahem  itive  plan  means  a  plan  that 
consists  of  a  system  of  structural  and/or 
nonstrudtural  measures,  strategies,  or 
program!  formulated  to  achieve,  fully  or 
partially;  the  goals  and  purposes  of  the 
Plan,  as  further  defined  in  section  1.6.1 
of  the  W^ter  Resources  Council's 
"Economic  and  Environmental 
Guidelin  ssfor  Water  and  Related  Land 
Resourci  s  Implementation  Studies," 
dated  Mi  irch  10, 1983. 

Assessment  means  the  process 
wherebyjthe  actual  performance  of 
impleme  ated  projects  is  measured  and 
interpret  jd  based  on  analyses  of 
informat  on  obtained  from  research, 
monitori  ag,  modeling,  or  other  relevant 
sources. 

Centm  f  and  Southern  Florida  (CS-SF) 
Project  n  leans  the  project  for  Central 
and  Souniem  Florida  authorized  under 
the  head  ng  "CENTRAL  AND 
SOUTHI RN  FLORIDA"  in  section  203 
of  the  Fl(  >od  Control  Act  of  1948  (62 
Stat.  117  5)  and  any  modification 
authoria  (d  by  any  other  provision  of 
law,  incl  iding  section  601  of  WRDA 
2000. 

Compt  nent  means  features  of  the  Plan 
that  incli  ide,  but  are  not  limited  to, 
storage  nsservoirs,  aquifer  storage  and 
recovery  facilities,  stormwater  treatment 
areas,  w{  ter  reuse  facilities,  canals, 
levees,  p  imps,  water  control  structures, 
and  seepage  management  facilities;  the 
removal  pf  canals,  levees,  pumps,  and 
water  co;  itrol  structures;  and 
operatioi  lal  changes. 

Compi  ehensive  Everglades 
Restoration  Plan  (CERP)  means  the  plan 
containe  i  in  the  "Finallntegrated 
Feasibili  y  Report  and  Programmatic 
Environi|ientjd  Impact  Statement," 
dated  Adril  1,  1999,  as  modified  by 
section  601  of  WRDA  2OO0,  and  any 
Subsequt  nt  modification  authorized  in 
law. 

Compi  ehensive  Plan  Modification 
Report  m  eans  the  report  prepared  for 
approval  by  Congress  of  major  changes 
to  the  Pli  in  that  are  necessary  to  ensure 
that  the  j  oals  and  purposes  of  the  Plan 
are  achie  ved.  The  Comprehensive  Plan 
Modifica  tion  Report  describes  the 
formulat  on  and  evaluation  of 
alternati'  'es,  recommended 
modifica  ions  to  the  Plan,  and  other 
economii :,  environmental,  and 
engineer  ng  information,  and  includes 
the  appropriate  NEPA  document. 

Concutrence  means  the  issuance  of  a 
written  statement  of  concurrence  or  the 
failure  toi  provide  such  a  written 
statement  within  a  time  fi^me 
prescribe  by  law  or  this  part. 

Consuhation  means  a  process  to 
ensure  meaningful  and  timely  input  in 
the  deve  opment  of  program  and  project 
"activities ,  reports,  manuals,  plans,  and 


other  documents  from  Federal,  State, 
and  local  agencies,  the  Miccosukee 
Tribe  of  In^ans  of  Florida,  and  the 
Seminole  Tribe  of  Florida. 

Coordination  means  the  formal 
exchange  of  information  and  views,  by 
letter,  report,  or  other  prescribed  means, 
between  the  Corps  of  Engineers  emd  the 
non-Federal  sponsor  and  another  agency 
or  tribe,  including  but  not  limited  to,  the 
exchange  of  information  and  views 
regarding  the  development  of  Project 
Implementation  Reports,  Operating 
Manuals,  and  Comprehensive  Plan 
Modification  Reports.  Coordination 
activities  are  required  by  and  in 
accordance  with  purposes  and 
procedures  established  by  Federal 
policy  (public  law,  executive  order, 
agency  regulation,  memorandum  of 
agreement,  and  other  documents  that 
memorialize  policy  of  the  Corps  of 
Engineers). 

Cost-effective  means  the  least  costly 
way  of  attaining  a  given  level  of  output 
or  performance,  consistent  with  the 
goals  and  purposes  of  the  Plan  and 
applicable  laws. 

Design  Agreement  ineans  the 
agreement  between  the  Corps  of 
Engineers  and  a  non-Federal  sponsor 
concerning  cost  sharing  for  activities 
related  to  planning,  engineering,  design, 
and  other  activities  needed  to 
implement  the  Plan. 

Dispute  means  any  disagreement 
between  the  agencies  or  tribes 
associated  with  implementation  of  the 
Plan  that  cannot  be  resolved  by  the 
members  of  a  Project  Delivery  Team  or 
RECOVER  and  that  is  elevated  to 
decision  makers  at  the  respective 
agencies  or  tribes. 

District  Engineer  means  the  District 
Engineer  of  &e  Corps  of  Engineers, 
Jadksonville  District. 

Division  Engineer  means  the  Division 
Engineer  of  the  Corps  of  Engineers, 
South  Atlantic  Division. 

Drought  contingency  plan  means  the 
plan  required  by  §222.5(i)(5)  of  this 
chapter  and  described  in  implementing 
Engineer  Regulation  ER  1110-2-1941 
"Drought  Contingency  Plans,"  and 
means  a  plan  contained  within  an 
Operating  Manual  that  describes 
procedures  for  dealing  with  drought 
situations  that  affect  management 
decisions  for  operating  projects. 

Environmental  and  economic  equity 
means  the  fair  treatment  of  all  persons 
regardless  of  race,  color,  creed,  national 
origin,  or  economic  status,  including 
environmental  justice,  and  the  provision 
of  economic  opportimities  for  small 
business  concerns  controlled  by  socially 
and  economically  disadvantaged 
individuals,  including  individuals  with 
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limited  English  proficiency,  in  the 
implementation  of  the  Plan. 

Environmental  justice  means 
identifying  and  addressing, 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
of  a  Federal  agency's  programs,  policies, 
and  activities  on  minority  and  low- 
income  populations,  in  accordance  with 
applicable  laws,  regulations,  and 
Executive  Orders. 

Evaluation  means  the  process 
whereby  the  performance  of  plans  and 
designs  relative  to  desired  objectives  is 
forecast  through  predictive  modeling 
and  other  tools. 

Expected  performance  level  means 
the  projected  level  of  benefits  to  the 
natural  system  and  human  environment 
described  in  the  Plan. 

External  peer  review  means  a  process 
to  review  and  validate  the  scientific  and 
technical  processes  and  information 
developed  for  implementation  of  the 
Plan  that  is  independent  of  the  agencies 
involved  in  the  implementation  of  the 
Plan. 

Goals  and  purposes  of  the  Plan  means 
the  restoration,  preservation,  and 
protection  of  the  South  Florida 
ecosystem  while  providing  for  other 
water-related  needs  of  the  region, 
including  water  supply  and  flood 
protection. 

Governor  means  the  Governor  of  the 
State  of  Florida. 

Guidance  memorandum  means  the 
specific  procedure,  process,  or  other 
guidance  specified  in  §  385.5(b)  that  is 
developed  and  approved  by  the 
Secretary  of  the  Army  with  the 
Concurrence  of  the  Secretary  of  the 
Interior  and  the  Governor. 

Improved  or  new  flood  protection 
benefits  means  increased  or  new  levels 
of  service  for  flood  protection  that  are 
identified  in  a  Project  Implementation 
Report  and  approved  as  a  purpose  of  the 
project. 

Independent  scientific  review  means 
the  process  established  pm^uant  to 
section  601(j)  of  WRDA  2000  to  review 
the  Plan's  progress  toward  achieving  the 
nattual  system  restoration  goals  of  the 
Plan. 

Individual  feature  of  the  Plan  means 
a  component  or  group  of  components  of 
the  Plan  related  to  and  limited  to  one 
specific  project  of  the  Plan. 

Interim  goal  is  a  means  by  which 
restoration  success  of  the  Plan  may  be 
evaluated  throughout  the 
implementation  process.  Interim  goals 
provide  a  means  of  tracking  restoration 
performance,  as  well  as  a  basis  for 
reporting  on  the  progress  made  at 
specified  intervals  of  time  towards 
restoration  of  the  South  Florida 
ecosystem,  and  for  periodically 


evaluating  the  accuracy  of  predictions  of 
system  responses  to  the  effects  of  the 
Plan. 

Interim  target  is  a  means  by  which  the 
success  of  the  Plan  in  providing  for 
other  water-related  needs  of  the  region, 
including  water  supply  and  flood 
protection,  may  be  evaluated  throughout 
the  implementation  process.  Interim 
targets  provide  a  means  of  tracking  Plan 
performance,  as  well  as  a  basis  for 
reporting  on  progress  made  at  specified 
intervals  of  time  towards  providing  for 
other  water-related  needs  of  the  region, 
and  for  periodically  evaluating  the 
accuracy  of  predictions  of  system 
responses  to  the  effects  of  the  Plan. 

Justified  has  the  same  meaning  as  in 
section  601(f)(2)  of  WRDA  2000  which 
states  that  the  Secretary  of  the  Army,  in 
carrying  out  any  activity  to  restore, 
preserve,  or  protect  the  South  Florida 
ecosystem,  may  determine  that  an 
activity  is  justified  by  the  environmental 
benefits  derived  by  the  South  Florida 
ecosystem  and  no  further  economic 
justification  for  the  activity  is  required, 
if  the  Secretary  determines  that  the 
activity  is  cost-effective. 

Levels  of  service  for  flood  protection 
means  the  expected  performance  of  the 
Central  and  Southern  Project  and  other 
water  management  systems  in  the  South 
Florida  ecosystem,  consistent  with 
applicable  law,  for  a  specific  area  or 
region. 

Master  Implementation  Sequencing 
Plan  means  the  document  that  describes 
the  sequencing  and  scheduling  for  the 
projects  of  the  Plan. 

Mediation  means  a  non-binding 
dispute  resolution  process  designed  to 
assist  the  disputing  parties  to  resolve  a 
disagreement.  In  mediation,  the  parties 
mutually  select  a  neutral  and  impartial 
third  party  to  facilitate  the  negotiations. 

Monitoring  means  the  systematic 
process  of  collecting  data  designed  to 
show  the  status,  trends,  and 
relationships  of  elements  of  the  natural 
system  and  human  environment  at 
specific  locations  and  times. 

Natural  system  means  all  land  and 
water  managed  by  the  Federal 
government  or  the  State  within  the 
South  Florida  ecosystem  including,  but 
not  limited  to,  water  conservation  areas; 
sovereign  submerged  land;  Everglades 
National  Park;  Biscayne  National  Park; 
Big  Cypress  National  Preserve;  other 
Federal  or  State  (including  a  political 
subdivision  of  a  State)  land  that  is 
designated  and  managed  for 
conservation  purposes;  the  contiguous 
near-shore  coastal  water  of  South 
Florida;  and,  any  tribal  land  that  is 
designated  and  managed  for 
conservation  purposes,  as  approved  by 
the  tribe. 


Next-added  increment  means  the 
evaluation  of  an  alternative  as  the  next 
project  to  be  added  to  a  system  of 
projects  already  implemented.  For  the 
purposes  of  this  part,  this  means 
analyzing  an  alternative  as  the  next 
project  to  be  added  to  a  system  of 
projects  that  includes  only  those 
projects  that  have  been  approved 
according  to  general  provision  of  law  or 
specific  authorization  of  Congress  and 
are  likely  to  have  been  implemented  by 
the  time  the  project  being  evaluated  is 
completed. 

Non-Federal  sponsor  means  a  legally 
constituted  public  body  that  has  full 
authority  and  capability  to  perform  the 
terms  of  the  Project  Cooperation 
Agreement  and  the  ability  to  pay 
damages,  if  necessary,  in  the  event  of 
failure  to  perform,  pursuant  to  section 
221  of  the  Flood  Control  Act  of  1970,  as 
amended  (42  U.S.C.  1962d-5b). 

Operating  Manuals  means  the  set  of 
documents  that  describe  how  the 
projects  of  the  Plan  and  the  Central  and 
Southern  Florida  Project  are  to  be 
operated  to  ensure  that  the  goals  and 
purposes  of  the  Plan  are  achieved. 
Operating  Manuals  include  the  System 
Operating  Manual  and  Project  Operating 
Manuals.  Operating  Manuals  contain 
water  control  plans,  regulation 
schedules,  and  operating  criteria  for 
project  and/or  system  regulations  as 
well  as  additional  information  necessary 
to  operate  projects  to  ensure  that  the 
goals  and  purposes  of  the  Plan  are 
achieved.  ^ 

Optimize  means  to  follow  a 
reasonable  and  practical  process  for 
developing  a  plan  that  retiuns  the 
greatest  excess  of  benefits,  both 
monetary  and  non-monetary,  over  costs. 

Outreach  means  activities  undertaken 
to  inform  the  public  about  the  Plan  and 
activities  associated  with 
implementation  of  the  Plan,  and  to 
involve  the  public  in  the  decision- 
making process  for  implementing  the 
Plan. 

Performance  measure  means  an 
element  or  component  of  the  natural 
system  or  human  environment  that  is 
expected  to  be  influenced  by  the  Plan 
that  has  been  selected  to  be  evaluated  or 
monitored  as  representative  of  a  class  of 
responses  to  implementation  of  the  Plan 
and  compared  with  a  level  of  output 
that  is  expected  and  desired  during  or 
following  the  implementation  of  the 
Plan. 

Periodic  CERP  update  means  the 
evaluation  of  the  Plan  that  is  conducted 
periodically  with  new  or  updated 
modeling  that  includes  the  latest 
available  scientific,  technical,  and 
planning  information. 
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Pilot  project  means  a  project 
undertaken  to  address  uncertainties 
associated  with  certain  components  of 
the  Plan  such  as  aquifer  storage  and 
recovery,  in-ground  reservoir 
technology,  seepage  management,  and 
wastewater  reuse.  The  purpose  of  pilot 
projects  is  to  develop  information 
necessary  to  better  determine  the 
technical  feasibility  of  these 
components  prior  to  development  of  a 
Project  Implementation  Report. 

Pilot  Project  Design  Report  means  the 
report  that  contains  the  technical 
information  necessary  to  implement  a 
pilot  project. 

Pilot  Project  Technical  Data  Report 
means  the  report  that  dociunents  the 
^dings  and  conclusions  from  the 
implementation  and  testing  phases  of  a 
pilot  project. 

Plan  means  the  Comprehensive 
Everglades  Restoration  Plan  contained 
in  the  "Final  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement," 
dated  April  1, 1999,  as  modified  by 
section  601  of  WRDA  2000,  and  any 
subsequent  modification  authorized  jn 
law. 

Plans  and  specifications  means  the 
informaticm  required  to  bid  and 
construct  the  recommended  project 
described  in  the  Project  Implementation 
Report. 

Pre-CERP  baseline  means  the 
hydrologic  conditions  in  the  South 
Florida  ecosystem  on  the  date  of 
enactment  of  WRDA  2000,  as  modeled 
by  using  a  multi-year  period  of  record 
based  on  assumptions  such  as  land  use, 
population,  waterdemand,  water 
quality,  and  assumed  operations  of  the 
Central  and  Southern  Florida  Project. 

Program-level  activity  means  those 
tasks,  activities,  or  products  that 
support  more  than  one  project  or  that 
are  system-wide  in  scope. 

Program  Management  Plan  means  the 
document  that  describes  the  activities, 
tasks,  and  responsibilities  that  will  be 
used  to  produce  and  deliver  the 
products  that  comprise  a  program-level 
activity. 

Project  means  a  component  or  group 
of  components  of  the  Plan  that  are 
implemented  together  to  provide 
functional  benefits  towards  achieving 
the  goals  and  purposes  of  the  Plan. 

Project  Cooperation  Agreement  (PCA) 
means  the  legal  agreement  between  the 
Department  oLthe  Army  and  a  non- 
Federal  sponsor  that  is  executed  prior  to 
project  construction.  The  Project 
Cooperation  Agreement  describes  the 
financial,  legal,  and  other 
responsibilities  for  construction, 
operation,  maintenance,  repair. 


rehabilit  ition,  and  replacement  of  a 
project. 

Projeci  Delivery  Team  means  the 
inter-age  icy,  interdisciplinary  team  led 
by  the  C«  irps  of  Engineers  and  the  non- 
Federal  !  ponsor  that  develops  the 
technica  products  necessary  to 
impleme  fit  a  project. 

Projea  Implementation  Report  (PIR) 
means  th  b  report  prepared  by  the  Corps 
of  Engin(  ers  and  the  non-Federal 
sponsor  iiu-suant  to  section  601(h)(4)(A) 
of  WRD/  2000  and  described  in  section 
10.3  oft!  e  "Final  Integrated  Feasibility 
Report  ai  id  Programmatic 
Environi]  lental  Impact  Statement," 
dated  April  1,  1999. 

Projeci  Management  Plan  means  the 
documec  t  that  describes  the  activities, 
tasks,  am  I  responsibilities  that  will  be 
used  to  p  reduce  and  deliver  the 
products  necessary  to  implement  a 
project. 

Project  Operating  Manual  means  the 
manual  t  lat  describes  the  Operating 
criteria  f(  r  a  project  or  group  of  projects 
of  the  Plj  n.  The  Project  Operating 
Manual  i ;  considered  a  supplement  to 
the  Syste  n  Operating  Manual  and    . 
presents  nore  detailed  information  on 
the  opera  tion  of  a  specific  project  or 
group  of  jrojects. 

Public  neans  any  individuals, 
organizat  ons,  or  non-Federal  unit  of 
govemm(  nt  that  might  be  affected  by  or 
'intereste<  in  the  implementation  of  the 
Plan.  The  public  includes  regional. 
State,  an(  local  government  entities  and 
officials,  jublic  and  private 
organizations,  including  community- 
based  organizations.  Native  American 
(Indian)  I  ribes.  and  individuals. 

Quality  control  plan  means  the  plan 
prepared  in  accordance  with  applicable 
regulatioi  is  and  policies  of  the  Corps  of 
Engineer  that  describes  the  procedures 
that  will  )e  employed  to  insure 
complian  ce  with  aU  technical  and 
policy  re(  uirements  of  the  Corps  of 
Engineer!  and  the  non-Federal  sponsor. 

Reservt  ition  of  water  for  the  natural 
system  m  sans  the  actions  taken  by  the 
South  Fl(  rida  Water  Management 
District  o  •  the  Florida  Department  of 
Environmental  Protection,  pursuant  to 
Florida  Is  w,  to  legally  reserve  water 
from  alio  :ation  for  consiunptive  use  for 
the  protei  :tion  of  fish  and  wildlife. 

Restore  tion  means  the  recovery  and 
protectioi  i  of  the  South  Florida 
ecosyster  i  so  that  it  once  again  achieves 
and  susta  ins  those  essential 
hydrolog:  cal  and  biological 
character  sties  that  defined  the 
undisturl  ed  South  Florida  ecosystem. 
As  authoi  ized  by  Congress,  the  restored 
South  Flc  rida  ecosystem  will  be 
significai  tly  healthier  than  the  ciurent 
system;  h  awever  it  will  not  completely 


replicate  the  undisturbed  South  Florida 
ecosystem. 

Restoration  Coordination  and 
Verification  (RECOVER)  means  the 
interagency  and  interdisciplinary 
scientific  and  technical  team  described 
in  the  "Final  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement," 
dated  April  1, 1999  and  established  by 
the  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  to: 
ensure  that  a  system-wide  perspective  is 
maintained;  ensure  the  highest  quality 
scientific  and  technical  information  is 
applied  throughout  the  implementation 
process;  and  to  assess,  evaluate,  and 
integrate  the  projects  of  the  Plan  with 
the  overall  goal  of  ensuring  that  the 
goals  and  purposes  of  the  Plan  are 
achieved. 

South  Florida  ecosystem  means  the 
area  consisting  of  the  land  and  water 
within  the  boundary  of  the  South 
Florida  Water  Management  District  in 
effect  on  July  1, 1999,  including  but  not 
limited  to,  the  Everglades,  the  Florida 
Keys,  and  the  contiguous  near-shore 
coastalwater  of  South  Florida. 

South  Florida  Ecosystem  Restoration 
Task  Force  (Task  Force)  means  the  task 
force  established  pursuant  to  section 
528(f)  of  WRDA  1996  (110  Stat.  3770). 

South  Florida  Water  Management 
Distn'cUSFWMD)  means  the  public 
body  constituted  by  the  State  of  Florida 
pursuant  to  Chapter  373.069  of  the 
Florida  Statutes. 

State  means  the  State  of  Florida. 

System  Operating  Manual  means  the 
Operating  Manual  that  provides  an 
integrated  system-wide  framework  for 
operating  all  of  the  implemented 
projects  of  the  Plan  and  the  Central  and 
Southern  Florida  Project. 

System-vfide  means  pertaining  to  the 
Central  and  Southern  Florida  Project  or 
the  South  Florida  ecosystem,  as  a 
whole. 

Technical  review  means  the  process 
that  confirms  that  the  engineering, 
economic,  environmental,  and  other 
aspects  of  project  formulation  and 
design  are  in  accord  with  appropriate 
Federal,  State,  and  Corps  of  Engineers 
established  standards  and  criteria, 
regulations,  laws,  codes,  principles,  and 
professional  procediues  that  are 
necessary  to  ensiire  a  quality  product. 
Technical  review  also  confirms  the 
constructability  and  effectiveness  of  the 
product  and  the  use  of  clearly  justified 
and  valid  assumptions  and 
methodologies. 

Technical  Review  Team  means  the 
teeun  established  by  the  Corps  of 
Engineers  and  the  non-Federal  sponsor 
to  ensiue  quality  control  of  documents 
and  products  produced  by  the  Project 
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Delivery  Team  through  pmodic 
technical  reviews  of  Sie  technical 
aspects  of  projects. 

Water  budget  means  an  account  of  all 
water  inflows,  outflows,  and  changes  in 
storage  over  a  period  of  time. 

Water  dedicated  and  managed  for  the 
natural  system  means  the  water  to  be 
reserved  or  allocated  for  the  natural 
system  imder  State  law  as  identified  in 
a  Project  Implementation  Report. 

Winter  made  available  means  the 
water  expected  to  be  generated  pursuant 
to  the  implementation  of  a  project  of  the 
Plan  in  accordance  with  the  Project 
Implementation  Report  for  that  project. 

Without  CERP  condition  means  the 
conditions  predicted  (forecast)  in  the 
South  Florida  ecosystem  without 
implementation  of  any  of  the  projects  of 
the  Plan. 

WRDA  1996  means  the  Water 
Resources  Development  Act  of  1996, 
Public  Law  104-303,  which  was  enacted 
on  October  12, 1996. 

WRDA  2000  means  the  Water 
Resources  Development  Act  of  2000, 
Public  Law  106-541,  which  was  enacted 
on  December  11,  2000. 

§385.4    Limitation  on  applicability  of 
programnurtic  regulations. 

In  accordance  with  section 
601(h)(3)(c)(ii)  of  WRDA  2000,  this  part 
expressly  prohibits  "the  requirement  for 
concurrence  by  the  Secretary  of  the 
Interior  or  the  Governor  on  Project 
Implementation  Reports,  Project 
Cooperation  Agreements,  Operating 
Manuals  for  individual  projects 
undertaken  in  the  Plan,  and  any  other 
dociunents  relating  to  the  development, 
implementation,  and  management  of 
individual  features  of  the  Plan,  imless 
such  concurrence  is  provided  for  in 
other  Federal  or  State  laws." 

§385^    Guidance  memorancia. 

(a)  General.  (1)  Technical  guidance  for 
internal  management  of  Corps  of 
Engineers  personnel  during  Plan 
implementation  will  be  normally  issued 
in  the  form  of  Engineer  Regulations, 
Circulars,  Manuals,  or  Pamphlets,  or 
other  appropriate  form  of  guidance. 

(2)  Guidance  on  the  following  six 
program-wide  subjects  shall  be 
promulgated  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section: 

(i)  General  format  and  content  of 
Project  Implementation  Reports 
(§  385.26(a)); 

(ii)  Instructions  for  formulation  and 
evaluation  of  alternatives  developed  for 
Project  Implementation  Reports,  their 
cost  effectiveness  and  impacts 
(§  385.26(b)); 

(iii)  General  content  of  operating 
manuals  (§  385.28(a)); 


(iv)  General  directions  for  the  conduct 
of  the  assessment  activities  of  RECOVER 
(§  385.31(b)): 

(v)  Instructions  relevant  to  Project 
Implementation  Reports  for  identifying 
the  appropriate  quantity,  timing,  and 
distribution  of  water  to  be  dedicated 
and  managed  for  the  natural  system 
(§  385.35(b));  and 

(vi)  Instructions  relevant  to  Project 
Implementation  Reports  for  identifying 
if  an  elimination  or  transfer  of  existing 
legal  sources  of  water  will  occur  as  a 
result  of  implementation  of  the  Plan 
(§  385.36(b)). 

(b)  Special  processes  for  development 
of  six  program-wide  guidance 
memoranda.  The  Corps  of  Engineers 
and  the  South  Florida  Water 
Management  District  shall,  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
develop  the  six  guidance  memoranda 
described  in  paragraph  (a)  of  this 
section  for  approval  by  the  Secretary  of 
the  Army.  The  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  shall  also  consult  with  the 
South  Florida  Ecosystem  Restoration 
Task  Force  in  the  development  of  these 
guidance  memoranda.  The  following 
procedures  shall  apply  to  the  specific 
guidance  memoranda  described  in 
paragraph  (a)  of  this  section: 

(1)  Guidance  memoranda  shall  be 
consistent  with  this  part,  applicable 
law,  and  achieving  the  goals  and 
purposes  of  the  Plan. 

(2  J  The  Secretary  of  the  Army  shall 
afford  the  public  an  opportunity  to 
comment  on  each  guidance 
memorandum  prior  to  approval  through 
the  issuance  of  a  notice  of  availability  in 
the  Federal  Register. 

(3)  Approved  guidance  memoranda 
shall  be  made  available  to  the  public. 

(4)  The  guidance  memoranda 
specifically  referenced  in  this  part  shall 
be  developed  by  December  13,  2004. 

(5)  The  six  guidance  memoranda 
described  in  paragraph  (a)  of  this 
section  shall  be  developed  with  the 
concurrence  of  the  Secretary  of  the 
Interior  and  the  Governor.  Within  180 
days  after  being  provided  with  the  final 
guidance  memorandum,  or  such  shorter 
period  that  the  Secretary  of  the  Interior 
and  the  Governor  may  agree  to,  the 
Secretary  of  the  Interior  and  the 
Governor  shall  provide  the  Secretary  of 
the  Army  with  a  written  statement  of 
concurrence  or  non-concurrence  with 
the  proposed  guidance  memorandum.  A 


failure  to  provide  a  written  statement  of 
concxurence  or  non-concurrence  within 
such  time  frame  shall  be  deemed  as 
meeting  the  concurrency  requirements 
of  this  section.  A  copy  of  any 
concurrency  or  nonconcurrency 
statements  shall  be  made  a  part  of  the 
administrative  record  and  referenced  in 
the  final  guidance  memorandtun.  Any 
nonconcurrency  statement  shall 
specifically  detail  the  reason  or  reasons 
for  the  non-concurrence.  If  the  six 
guidance  memoranda  described  in 
paragraph  (a)  of  this  section  create  a 
special  procedure  for  any  individual 
Project  Implementation  Report,  a 
specific  Project  Cooperation  Agreement, 
an  Operating  Manual  for  a  specific 
project  component,  or  any  other 
docxmient  relating  to  the  development, 
implementation,  and  management  of 
one  specific  individual  feature  of  the 
Plan,  this  section  does  not  require 
concurrence  or  non-conciurence  on  that 
s[>ecial  procedure.  In  lieu  of 
concxurence  or  non-concurrence  on 
such  a  special  procedure,  the  Secretary 
of  the  Army  shall  consult  with  the 
Secretary  of  the  Interior  and  the 
Governor. 

(6)  The  Secretary  of  the  Army  shall 
consider  incorporating  into  the 
regulations  of  this  part  the  guidance 
memoranda  specifically  referenced  in 
this  section  during  future  reviews  and 
revisions  of  the  regulations  of  this  part. 

(c)  Revisions  to  six  Pmgmm-wide 
guidance  memoranda.  The  Secretary  of 
the  Army  may,  whenever  the  Secretary 
believes  it  is  necessary,  and  in 
consultation  with  the  Department  of  the 
Interior,  the  Enviroimiental  Protection 
Agency,  the  Department  of  Commerce,  ■= 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Florida, 
the  South  Florida  Water  Management 
District,  the  Florida  Department  of 
Environmental  Protection,  other 
Federal,  State,  and  local  agencies,  and 
the  public,  revise  guidance  memoranda 
that  have  been  completed.  Such 
revisions  shall  be  developed  and 
approved  consistent  with  the  provisions 
of  paragraph  (b)  of  this  section. 
Revisions  to  the  six  guidance 
memoranda  described  in  paragraph  (a) 
of  this  section  shall  be  made  following 
the  same  concurrence  process  as  in 
paragraph  (b)(5)  of  this  section. 

(d)  Other  guidance.  Nothing  in  this 
part  shall  be  considered  or  construed  to 
preclude  the  ability  of  the  Corps  of 
Engineers,  the  South  Florida  Water 
Management  District,  and  other  non- 
Federal  sponsors  from  issuing  other 
guidance  or  policy  to  assist  in 
implementing  the  Plan.  Any  such  *" 
guidance  or  policy  shall  be  consistent 


with  applicable  law,  policy,  and 
regulations. 

1386.6    Rayiaw  of  programmatic 
ragutalions. 

(a)  The  Secretary  of  the  Army  shall 
review,  and  if  necessary  revise,  the 
regulations  of  this  part  at  least  every  five 
years.  In  addition,  the  Secretary  of  the 
Army  may  review  and  revise  the 
regulations  of  this  part  whenever  the 
Secretary  believes  that  such  review  and 
revision  is  n^essary  to  attain  the  goals 
and  purposes  of  the  Plan.  The  Secretary 
of  the  Army  shall  place  appropriate 
notice  in  the  Federal  Register  upon 
initiating  review  of  the  regulations  of 
this  part. 

(b)  Upon  completing  the  review  of  the 
regulations  of  this  part,  the  Secretary 
shall  promulgate  any  revisions  to  the 
regulations  after  notice  and  opportunity 
for  public  comment  in  accordance  with 
applicable  law,  with  the  concurrence  of 
the  Secretary  of  the  Interior  and  the 
Governor,  and  in  consultation  with  the 
Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Administrator  of  the  Enviromnental 
Protection  Agency,  the  Secretary  of 
Commerce,  and  other  Federal,  State,  and 
local  agencies. 

(c)  Within  180  days  after  being 
provided  with  the  final  revisions  to  the 
programmatic  regulations  of  this  part,  or 
such  shorter  period  that  the  Secretary  of 
the  Interior  and  Governor  may  agree  to, 
the  Secretary  of  the  Interior  and  the 
Governor  shall  provide  the  Secretary  of 
the  Army  with  a  written  statement  of 
concurrence  or  non-concurrence  with 
the  revisions.  A  failure  to  provide  a 
written  statement  of  concurrence  or 
non-concurrence  within  such  time 
ftame  shall  be  deemed  as  meeting  the 
concurrency  process  of  paragraph  (bl  of 
this  section.  A  copy  of  any  concurrency 
or  nonconcurrency  statements  shall  be 
made  a  part  of  the  administrative  record 
and  referenced  in  the  final  revised 
programmatic  regulations.  Any  non- 
concurrency  statement  shall  specifically 
detail  the  reason  or  reasons  for  the  non- 
concurrence. 

f  385.7    Concunrancy  statements. 

The  administrative  record  of  the 
programmatic  regiilations  in  this  part 
contains  a  copy  of  the  concurrency 
statements  by  the  Secretary  of  the 
Interior  and  the  Governor  to  the 
Secretary  of  the  Army.  The  concurrency 
statements  can  be  obtained  from  the 
Army  Corps  of  Engineers,  Jacksonville 
District,  701  San  Marco  Blvd., 
Jacksonville,  Florida  32207,  or  by 
acces^ng  the  programmatic  regiUations 
Web  page  at:  http:// 
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www.  ev^rgla  desplan .  org/pm/ 
progr_re^s_final_rule.  cfm . 

Subpart  |b — Program  Goals  and 
Responfibilities 

§  385.8    fioals  and  purposes  of  the 
Comprah^sive  Everglades  RestoratkMi 
Plan.       , 

(a)  Th« !  Comprehensive  Everglades 
RestoratJ  an  Plan  (CERP)  is  a  framework 
for  modi  ications  and  operational 
changes  to  the  Central  and  Southern 
Florida  I  reject.  The  overarching 
objective  of  the  Plan  is  the  restoration, 
preserva  ion,  and  protection  of  the 
South  Fl  )rida  ecosystem  while 
providin  i  for  other  water-related  needs 
of  the  re|  ion,  including  water  supply 
and  floo(  protection. 

(b)  Th<  Corps  of  Engineers,  the  South 
Florida  ^  /ater  Management  District,  and 
other  noi  i-Federal  sponsors  shall,  in 
consulta  ion  with  the  Department  of  the 
Interior,  he  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Miccbsukee  Tribe  of  Indians  of 
Florida,  1  he  Seminole  Tribe  of  Florida, 
the  Flori  la  Department  of 

Environi  lental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
impleme  it  the  Plan,  as  authorized  by 
Congress ,  to  ensure  the  protection  of 
water  qu  ility  in,  the  reduction  of  the 
loss  of  fr  (sh  water  from,  and  the 
improve!  aent  of  the  environment  of  the 
South  Fli  )rida  ecosystem  and  to  achieve 
and  mail  tain  the  benefits  to  the  natural 
system  ai  vd  human  environment 
describe*  1  in  the  Plan,  and  required 
pursuantito  section  601  of  WRDA  2000, 
for  as  loijg  as  the  project  is  authorized. 

(c)  Th^  goal  of  the  Plan  is  to  restore, 
preserve]  and  protect  the  South  Florida 
ecosystem  while  providing  for  other 
water-retted  needs  of  the  region.  The 
Plan  is  designed  to  accomplish  this  by 
providing  the  quantity,  quality,  timing, 
and  disti  ibution  of  water  necessary  to 
achieve  i  nd  sustain  those  essential 
hydroloacal  and  biological 
charactejistics  that  defined  the 
undisturbed  South  Florida  ecosystem. 
As  authorized  by  Congress,  the  restored 
South  Florida  ecosystem  will  be 
significantly  healthier  than  the  current 
system;  However  it  will  not  completely 
replicate  the  undisturbed  South  Florida 
ecosystem  and  some  areas  may  more 
closely  rf  plicate  the  undisturbed 
ecosystein  than  others.  Initial  modeling 
showed  I  hat  most  of  the  water  generated 
by  the  PI  m  would  go  to  the  natiu^ 
system  ii  i  order  to  attain  restoration 
goals,  and  the  remainder  of  the  water 
would  gd  for  use  in  the  human 
environment.  The  Corps  of  Engineers, 
the  Sout^  Florida  Watef  Management 
District,  4nd  other  non-Federal  sponsors 


shall  ensure  that  Project  Implementation 
Reports  identify  the  appropriate 
quantity,  timing,  and  distribution  of 
water  to  be  dedicated  and  managed  for 
the  natural  system  that  is  necessary  to 
meet  the  restoration  goals  of  the  Plan.  In 
accordance  with  the  "Comprehensive 
Everglades  Restoration  Plan  Assurance 
of  Project  Benefits  Agreement,"  dated 
January  9,  2002  pursuant  to  section 
601(h)(2)  of  WRDA  2000,  the  South 
Florida  Water  Management  District  or 
the  Florida  Department  of 
Environmental  Protection  shall  make 
sufficient  reservations  of  water  for  the 
natural  system  under  State  law  in 
accordance  with  the  Project 
Implementation  Report  for  that  project 
and  consistent  with  the  Plan  before 
water  made  available  by  a  project  is 
permitted  fgr  a  consumptive  use  or 
otherwise  made  unavailable. 

(d)  The  Corps  of  Engineers  and  non- 
Federal  sponsors  shall  implement  the 
Plan  in  a  manner  to  continuously 
improve  the  expected  performance  level 
of  the  Plan  based  upon  new  information 
resulting  from  changed  or  unforeseen 
circumstances,  new  scientific  and 
technical  information,  new  or  updated 
modeling;  infonnation  developed 
through  the  adaptive  assessment 
principles  contained  in  the  Plan;  and 
future  authorized  changes  to  the  Plan 
integrated  into  the  implementation  of 
the  Plan. 

§385.9    Implementation  principles. 

The  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  and 
other  non-Federal  sponsors  shedl,  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
conduct  activities,  including  program- 
level  activities,  necessary  to  implement 
the  Plan.  Such  activities  shall  be 
conducted  as  part  of  an  integrated 
implementation  program,  in  accordance 
with  this  part,  and  based  on  the 
following  principles: 

(a)  Incuyidual  projects  shall  be 
formulated,  evaluated,  and  justified 
based  on  their  ability  to  contribute  to 
the  goals  and  purposes  of  the  Plan  and 
on  their  ability  to  provide  benefits  that 
justify  costs  on  a  next-added  increment 
basis. 

(b)  Interim  goals  shall  be  established 
in  accordance  with  §  385.38  to  provide 
a  means  for  evaluating  restoration 
success  of  the  Plan  at  specific  time 
intervals  during  implementation. 
Interim  targets  to  evaluate  progress  on 
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providing  for  other  water-related  needs 
of  the  region  provided  for  in  the  Plan 
shall  be  established  in  accordance  with 
§  385.39.  Interim  goals  and  interim 
targets  shall  be  consistent  with  each 
other. 

(c)  Endorsement  of  the  Plan  as  a 
restoration  framework  is  not  intended  as 
a  constraint  on  innovation  diu'ing 
implementation  through  the  adaptive 
management  process.  Continuous 
improvement  of  the  Plan  shedl  be  sought 
to  ensure  that  new  information  resulting 
from  changed  or  unforeseen 
circumstances,  new  scientific  and 
technical  information,  new  or  updated 
modeling;  information  developed 
through  the  assessment  principles 
contained  in  the  Plan;  and  future 
authorized  changes  to  the  Plan  are 
integrated  into  the  implementation  of 
the  Plan.  The  adaptive  management 
process  provides  a  means  for  analyzing 
the  performance  of  the  Plan  and 
assessing  progress  towards  meeting  the 
goals  and  purposes  of  the  Plan  as  well 
as  a  basis  for  improving  the  performance 
of  the  Plan.  Improving  the  performance 
of  the  Plan  means  enhancing  the 
benefits  of  the  Plan  in  terms  of 
restoration  of  the  natural  system  while 
providing  for  other  water-related  needs 
of  the  region,  including  water  supply 
and  flood  protection. 

§385.10    Implementation  responsibilities, 
consultation,  and  coordination. 

(a)  Implementing  agencies. 
Implementation  of  the  Plan  shall  be  the 
responsibility  of  the  Corps  of  Engineers 
and  the  non-Federal  sponsors. 

(b)  Consultation.  (1)  Consultation  with 
tribes,  (i)  In  addition  to  any  other 
applicable  provision  for  consultation 
with  Native  American  Tribes,  including 
but  not  limited  to,  laws,  regulations, 
executive  orders,  and  policies  the  Corps 
of  Engineers  and  non-Federal  sponsors 
shall  consult  with  and  seek  advice  from 
the  Miccosukee  Tribe  of  Indians  of 
Florida  and  the  Seminole  Tribe  of 
Florida  throughout  the  implementation 
process  to  ensure  meaningful  and  timely 
input  by  tribal  officials  regarding 
programs  and  activities  covered  by  this 
part.  Consultation  with  the  tribes  shall 
be  conducted  on  a  government-to- 
govemment  basis. 

(ii)  In  carrying  out  their 
responsibilities  under  section  601  of 
WRDA  2000  with  respect  to  the 
restoration  of  the  South  Florida 
ecosystem,  the  Secretary  of  the  Army 
and  the  Secretary  of  the  Interior  shall 
fulfill  any  obligations  to  the  Indian 
tribes  in  South  Florida  under  the  Indian 
trust  doctrine  as  well  as  other  applicable 
legal  obligations. 


(2)  Consultation  with  agencies.  The 
Corps  of  Engineers  and  non-Federal 
sponsors  shall  consult  with  and  seek 
advice  from  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies 
throughout  the  implementation  process 
to  ensure  meaningful  and  timely  input 
by  those  agencies  regarding  programs 
and  activities  covered  under  this  part. 
The  time  for,  and  extent  of,  consultation 
shall  be  appropriate  for,  and  limited  by, 
the  activity  involved. 

(c)  Coordination.  The  Corps  of 
Engineers  and  the  non-Federal  sponsor 
shall  coordinate  implementation 
activities  and  the  preparation  of 
documents  with  other  Federal,  State, 
and  local  agencies  and  the  tribes  to 
fulfill  the  requirements  of  all  applicable 
Federal  and  State  laws,  including  but 
not  limited  to,  the  Fish  and  WildBife 
Coordination  Act,  the  National 
Environmental  Policy  Act,  the  Clean  Air 
Act,  the  Clean  Water  Act,  the  National 
Historic  Preservation  Act,  the  Coastal 
Zone  Management  Act,  the  Marine 
Mammal  Protection  Act,  and  the 
Endangered  Species  Act. 

(d)  Timeliness  obligations  of 
consultation.  Consultation  involves 
reciprocal  obligations:  on  the  part  of  the 
Corps  of  Engineers  and  the  non-Federal 
sponsor  to  involve  agencies,  tribes,  and 
the  public  at  an  early  stage  and  in  such 
a  way  to  ensure  meaningful 
consultation,  and  on  the  part  of  the 
parties  consulted  to  respond  in  a  timely 
and  meaningful  fashion  so  that  the 
implementation  of  the  Plan  is  not 
jeopardized  and  so  that  delays  do  not 
result  in  other  adverse  consequences  to 
restoration  of  the  natural  system,  to  the 
other  goals  and  purposes  of  the  Plan,  or 
to  the  public  interest  generally. 
Prescribed  time  limits  set  by  regulation 
are  too  inflexible  for  the  entire 
consultation  process.  It  is  expected  that 
the  Corps  of  Engineers  and  the  non- 
Federal  sponsor  will  set  reasonable  time 
limits  for  consultation  on  specific 
decisions  consistent  with  the  purposes 
of  this  part  and  that  the  parties  will 
consult  in  a  timely  and  meaningful  way. 
The  Corps  of  Engineers  and  the  non- 
Federal  sponsor  recognize  that  the  time 
limits  established  for  each  specific 
decision  will  be  proportionate  to  the 
complexity  of  the  decision  and  will  take 
into  account  the  resources  of  the  entity 
with  whom  the^onsultation  is 
occurring  in  order  to  allow  consultation 
to  occur  in  a  meaningful  way.  This  part 
does  not  intend  for  a  delay  in 
consultation  to  be  used  as  a  de  facto 
veto  power.  This  part  authorizes  the 


Corps  of  Engineers  and  the  non-Federal 
sponsor  to  set  reasonable  limits  on  the 
amount  of  time  for  consultation.  In 
setting  reasonable  time  limits,  the 
agencies  and  tribes  may  consider 
relevant  considerations  such  as 
sequencing  of  projects,  plaiming, 
contracting  and  funding,  and  any  factor 
listed  for  setting  time  limits  for 
consulting  under  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  1501.8),  including  but  not  limited 
to,  the  nature  and  size  of  the  proposed  ' 
action,  the  degree  to  which  relevant 
information  is  known  or  obtainable,  the 
degree  to  which  the  action  is 
controversial,  the  state  of  the  art  of 
analytical  techniques,  the  number  of 
persons  affected,  and  the  consequences 
of  delay.  In  engaging  in  consultation, 
the  Corps  of  Engineers  and  non-Federal 
sponsor  shall  inform  the  agencies, 
tribes,  and  public  of  the  ending  date  for 
consultation.  In  addition,  the  agencies 
and  tribes  should  adhere  to  all  time 
limits  imposed  by  law,  regulations  or 
executive  order.  In  appropriate 
circumstances,  the  Corps  of  Engineers 
and  the  non-Federal  sponsor  may 
extend  the  time  for  consultation  upon  a 
showing  that  delays  will  not  result  in 
adverse  consequences  to  the 
implementation  of  the  Plan,  to  the 
restoration  of  the  natural  system,  to  the 
other  goals  and  purposes  of  the  Plan,  or 
to  the  public  interest  and  that  relevant 
considerations  justify  a  longer  time. 
Failure  of  an  agency,  tribe  or  the  public 
to  engage  in  consultation  with  the  Corps 
of  Engineers  and  the  non-Federal 
sponsor,  or  file  comments  in,  a  timely 
and  meaningful  way  shall  not  be  a 
sufficient  reason  for  extending  a 
consultation  or  comment  period. 
Nothing  in  this  part  is  intended  to  alter 
existing  time  limits  established  by 
statute  or  other  regulations. 

(e)  South  Florida  Ecosystem 
Restoration  Task  Force.  The  Department 
of  the  Army  recognizes  the  valuable  role 
that  the  South  Florida  Ecosystem 
Restoration  Task  Force  (Task  Force),  its 
working  group,  and  its  other  advisory 
bodies  play  in  the  discussion  and 
resolution  of  issues  related  to  the  South 
Florida  ecosystem.  The  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  regularly  brief  the 
Task  Force  on  the  Plan  and  regularly 
serve  on  the  working  group  and  other 
advisory  bodies.  The  Corps  of  Engineers 
and  the  South  Florida  Water 
Management  District  and  other  non- 
Federal  sponsors  shall  continue  to 
provide  information  to,  and  consult 
with,  the  South  Florida  Ecosystem 
Restoration  Task  Force,  the  Florida- 
based  working  group,  and  advisory- 
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bodies  to  the  Task  Force  as  appropriate 
throughout  the  implementation  process 
for  the  Plan.  In  addition  to  consultation 
with  the  Task  Force  specified  elsewhere 
in  this  part,  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  shall  consult  with  the  South 
Florida  Ecosystem  Restoration  Task 
Force,  its  working  group,  and  its 
advisory  bodies,  on  other  matters 
related  to  the  implementation  of  the 
Plan,  as  the  Task  Force  from  time  to 
time  may  request.  Pursuant  to  the 
provisions  of  WRDA  1996,  the  Task 
Force  shall  provide  general  input 
concerning  the  implementation  of  the 
Plan.  The  Task  Force  flhall  provide 
recommendations  to  the  Secretary  of  the 
Army  regarding  the  implementation  of 
the  Plan,  as  provided  in  this  part.  The 
Secretary  of  the  Army  shall  notify  the 
Task  Force  to  ensure  it  is  afforded  an 
opportunity  to  review  and  provide 
recommendations  on  reports  and 
products,  including  but  not  limited  to, 
interim  goals  and  interim  targets,  Project 
Implementation  Reports,  Pilot  Project 
Design  Reports,  Pilot  Project  Technical 
Datau Reports,  the  pre-CERP  baseline, 
assessment  reports,  guidance 
memoranda,  Master  Implementation 
Sequencing  Plan,  Comprehensive  Plan 
Modification  Reports,  periodic  CERP 
updates,  and  reports  to  Congress 
prepared  pursuant  to  §  385.40. 

Subpart  C— CERP  Implementation 
Processes 

f  385.11    Implementation  process  for 
proiects. 

Generally,  the  Corps  of  Engineers  and 
non-Federal  sponsors  shall  develop  and 
implement  projects  in  accordance  with 
the  process  that  is  shown  in  Hgure  1  in 
Appendix  A  of  this  part.  Typical  steps 
in  this  process  involve: 

(a)  Project  Management  Plan.  The 
Project  Management  Plan  describes  the 
activities,  tasks,  and  responsibilities  that 
will  be  used  to  produce  and  deliver  the 
products  necessary  to  implement  the 
project. 

(b)  Project  Implementation  Report. 
The  Project  Implementation  Report 
provides  information  on  plan 
formulation  and  evaluation,  engineering 
and  design,  estimated  benefits  and 
costs,  and  environmental  effects  to 
bridge  the  gap  between  the  conceptual 
design  included  in  the  Plan  and  the 
detailed  design  necessary  to  proceed  to 
construction.  The  Project 
Implementation  Reports  will  also  set 
forth  additional  information  and 
analyses  necessary  for  the  Secretary  of 
the  Army  or  Congress  to  approve  the 
project  for  implementation. 


(c)  Plai  IS  and  specifications.  Chiring 
this  phas  3,  final  design  of  the  project  is 
complete  d  and  plans  and  specifications 
are  prepared.  Plans  and  specifications 
contain  the  information  necessary  to  bid 
and  cons  ruct  the  project. 

(d)  flee  /  estate  acquisition.  The  lands, 
easement  s,  and  rights-of  way,  and 
relocatiofis  necessary  for  the  project  are 
acquired  jprior  to  construction. 

(e)  CoiKtruction.  This  phase  is  the 
actual  construction  of  a  project's 
componepts  and  includes  an  interim 
operation  and  monitoring  period  to 
ensure  that  the  project  operates  as 
designed 

(f)  Ope  xition.  After  construction  of 
the  projei  :t  has  been  completed,  it  is 
operated  in  accordance  with  the  System 
Operatin  ;  Manual  and  the  Project 
Operatin  1  Manual. 

(g)  Moi  itoring  and  assessment.  After 
the  projei  ;t  has  been  constructed, 
monitorii  ig  is  conducted  as  necessary  to 
assess  th(  i  effectiveness  of  the  project 
and  to  pr  jvide  information  that  will  be 
used  for  1  tie  adaptive  management 
program. 

§365.12     Pilot  projects. 

(a)  The  Plan  includes  pilot  projects  to 
address  i  ncertainties  associated  with 
certain  c(  mponents  such  as  aquifer 
storage  ai  id  recovery,  in-ground 
reservoir  technology,  seepage 
managen  ent,  and  wastewater  reuse.  The 
purpose  ( if  the  pilot  projects  is  to 
develop  i  ^formation  necessary  to  better 
determin !  the  technical  feasibility  of 
these  con  iponents  prior  to  development 
of  a  Proje  :t  Implementation  Report. 

(b)  Prio  r  to  initiating  activities  on  a 
pilot  proj  3ct,  the  Corps  of  Engineers  and 
the  non-I  ederal  sponsor  shall  develop  a 
Project  W.  anagement  Plan  as  described 
in  §385.:  4. 

(c)  Proj  jct  Implementation  Reports 
shall  not  le  necessary  for  pilot  projects. 
Prior  to  i)  iplementing  a  pilot  project, 
the  Corpa  of  Engineers  and  the  non- 
Federal  sponsor  shall  prepare  a  Pilot 
Project  Design  Report. 

CD  ThejPilot  Project  Design  Report 
shall  contain  the  technical  information 
necessary  to  construct  the  pilot  project 
including  engineering  and  design,  cost 
estimates ,  real  estate  analyses,  and 
approprii  te  NEPA  documentation. 

(2)  The  Pilot  Project  Design  Report 
shall  incl  iide  a  detailed  operational 
testing  ai  d  monitoring  plan  necessary  to 
develop  i  aformation  to  assist  in  better 
determining  the  technical  feasibility  of 
certain  components  prior  to 
developn  lent  of  a  Project 

Implemei  itation  Report. 

(3)  In  a  xordance  with  §  385.18,  the 
Corps  of  Engineers  and  the  non-Federal 
sponsor  Aall  provide  the  public  with 


opportunities  to  review  and  comment 
on  the  draft  Pilot  Project  Design  Report. 

(4)  The  Corps  of  Engineers  and  the 
non-Federal  sponsor  shall  approve  the 
final  Pilot  Project  Design  Report  in 
accordance  with  applicable  law. 

(d)  Upon  completion  of  operational 
testing  and  monitoring,  the  Corps  of 
Engineers  and  the  non-Federal  sponsor 
shall,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Seminole  Tribe  of  Florida,  the 
Florida  Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  prepare  a  Pilot  Project 
Technical  Data  Report,  documenting  the 
findings  and  conclusions  from  the 
operational  testing  and  monitoring  of 
the  pilot  project.  The  purpose  of  the 
Pilot  Project  Technical  Data  Report  is  to 
help  assess  the  viability  of  technology 
and  to  assist  in  the  development  of  the 
full-scale  project.  The  Corps  of 
Engineers  and  the  non-Federal  sponsor 
shall  also  consult  with  the  South 
Florida  Ecosystem  Restoration  Task 
Force  in  preparing  the  report. 

(1)  In  accordance  with  §  385.22(b),  the 
draft  Pilot  Project  Technical  Data  Report 
shall  be  externally  peer  reviewed. 

(2)  In  accordance  with  §  385.18,  the- 
public  shall  be  provided  with 
opportunities  to  review  and  comment 
on  the  draft  Pilot  Project  Technical  Data 
Report. 

(3)  The  final  Pilot  Project  Technical 
Data  Report  shall  be  made  available  to 
the  public. 

§  385.1 3    Projects  Implemented  under 
additional  program  auttK>rlty. 

(a)  To  expedite  implementation  of  the 
Plem,  the  Corps  of  Engineers  and  non- 
Federal  sponsors  may  implement 
projects  under  the  authority  of  section 
601(c)  of  WRDA  2000  that  are  described 
in  the  Plan  and  that  will  produce  a 
substantial  benefit  to  the  restoration, 
preservation,  and  protection  of  the 
South  Florida  ecosystem. 

(b)  Each  project  implemented  under 
the  authority  of  section  601(c)  of  WRDA 
2000  shall: 

(1)  In  general,  follow  the  process 
described  in  §  385.11; 

(2)  Not  be  implemented  until  a  Project 
Implementation  Report  is  prepared  and 
approved  in  accordance  with  §  385.26; 
and 

(3)  Not  exceed  a  total  cost  of 
$25,000,000. 

(c)  The  total  aggregate  cost  of  all 
projects  implemented  under  the 
additional  program  authority  shall  not 
exceed  $206,000,000. 
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§385.14    Incorporation  of  NEPA  and 
related  considerations  Into  tiie 
implementation  process. 

(a)  General.  (1)  In  implementing  the 
Plan,  the  Corps  of  Engineers  shall 
comply  with  the  requirements  of  NEPA 
(42  U.S.C.  4371,  et  seq.)  and  applicable 
implementing  regulations,  including 
determining  whether  a  specific  action, 
when  considered  individually  and 
cumulatively,  will  have  a  significant 
impact  on  the  human  environment. 

(2)  As  ^propriate,  other  agencies 
shall  be  invited  to  be  cooperating 
agencies  in  the  preparation  of  NEPA 
documentation  piu-suant  to  §  230.16  of 
this  chapter. 

(3)  The  District  Engineer  is  the  NEPA 
official  responsible  for  compliance  with 
NEPA  for  actions  conducted  to 
implement  the  Plan.  Unless  otherwise 
provided  for  by  this  part,  NEPA 
coordination  for  implementation  of  the 
plan  shall  follow  the  NEPA  procedures 
established  in  part  230  of  this  chapter. 

(b)  Actions  normally  requiring  an 
Environmental  Impact  Statement  (EIS). 
(1)  hi  addition  to  the  actions  Usted  in 

§  230.6  of  this  chapter,  actions  normally 
requiring  an  EIS  are: 

(i)  Comprehensive  Plan  Modification 
Reports; 

'[ii]  System  Operating  Manual  or 
significant  changes  to  the  System 
Operating  Manual; 

(iii)  Project  Implementation  Reports, 
including  the  draft  Project  Operating 
Manual  when  included  in  the  Project 
Implementation  Report; 

(iv)  Pilot  Project  Design  Reports, 
including  the  detailed  operational 
testing  and  monitoring  plan;  and 

(v)  Project  Operating  Manuals  for  any 
project  where  a  Project  Implementation 
Report  is  not  prepared,  or  significant 
changes  to  Project  Operating  Manuals. 

(2)  The  District  Engineer  may 
consider  the  use  of  an  environmental 
assessment  (EA)  on  the  types  of  actions 
described  in  this  paragraph  if  early 
studies  and  coordination  show  that  a 
particular  action,  considered 
individually  and  cumulatively,  is  not 
likely  to  have  a  significant  impact  on 
the  quality  of  the  human  enviromnent. 

(c)  Actions  normally  requiring  an  EA, 
but  not  necessarily  an  EIS.  In  addition 
to  the  actions  fisted  in  §  230.7  of  this 
chapter,  actions  normally  requiring  an 
EA,  but  not  necessarily  an  EIS,  are 
modifications  to  Project  Operating 
Manuals  or  the  System  Operating 
Manual,  that  do  not  provide  for 
significant  change  in  operation  and/or 
maintenance. 

(d)  Categorical  exclusions.  In  addition 
to  the  activities  listed  in  §  230.9  of  this 
chapter,  the  following  actions  do  not 

jrequire  separate  NEPA  documentation. 


either  because,  when  considered 
individually  and  cimiulatively,  they  do 
not  have  significant  effects  on  the 
quality  of  the  human  environment  or 
because  any  such  effects  will  already 
have  been  considered  in  NEPA 
documentation  prepared  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section.  However,  the  District  Engineer 
should  be  alert  for  extraordinary 
circumstances  that  may  dictate  the  need 
to  prepare  an  EA  or  an  EIS.  Even  though 
an  EA  or  EIS  is  not  indicated  for  a 
Federal  action  because  of  a  "categorical 
exclusion,"  that  fact  does  not  exempt 
the  action  from  compliance  with  any 
other  applicable  Federal,  State,  or  Tribal 
law,  including  but  not  limited  to,  the 
Endangered  Species  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the  National 
Historic  Preservation  Act,  the  Clean 
Water  Act,  Clean  Air  Act,  the  Coastal 
Zone  Management  Act,  and  the  Marine 
Mammal  Protection  Act. 

(1)  Project  Cooperation  Agreements; 

(2)  Project  Management  Plans; 

(3)  Program  Management  Plans; 

(4)  Plans  and  specifications  for 
projects; 

(5)  Pilot  Project  Technical  Data 
Reports; 

(6)  Assessment  reports  prepared  for 
the  adaptive  management  program; 

(7)  Interim  goals  and  interim  targets;    • 

(8)  Development  or  revision  of 
guidance  memoranda  or  methods  such 
as  adaptive  management,  monitoring, 
plan  formulation  and  evaluation, 
quantification  of  water  needed  for  the 
natuiral  system  or  protection  of  existing 
uses,  methods  of  determining  levels  of 
flood  protection,  and  similar  guidance 
memoranda  or  methods;  and 

(9)  Deviations  from  Operating 
Manuals  for  emergencies  and 
unplanned  minor  deviations  when, 
considered  individually  and 
cumulatively,  they  do  not  have 
significant  effects  on  the  quality  of  the 
human  environment,  as  described  in 
applicable  Corps  of  Engineers 
regulations,  including  §  222.5(f)(4)  and 
§  222.5(i)(5)  of  this  chapter,  and 
Engineer  Regulation  ER  1110-2-8156 
"Preparation  of  Water  Control 
Manuals."         ,         > 

§  385.1 5    Consistency  with  requiremento  of 
the  State  of  Florida. 

The  State  of  Florida  has  established 
procedures,  requirements,  and 
approvals  that  are  needed  before  the 
State  or  the  South  Florida  Water 
Management  District  can  participate  as 
the  non-Federal  sponsor  for  projects  of 
the  Plan.  Project  Implementation 
Reports  shall  include  such  information 
and  analyses,  consistent  with  this  part, 
as  are  necessary  to  facilitate  review  and 


approval  of  projects  by  the  South 
Florida  Water  Management  District  and 
the  State  pursuant  to  the  requirements 
of  Florida  law.' 

f  385.1 6    Design  agreements. 

(a)  The  Corps  of  Engineers  shall 
execute  a  design  agreement  with  each 
non-Federal  sponsor  for  the  projects  of 
the  Plan  prior  to  initiation  of  design 
activities  with  that  non-Federal  sponsor. 

(b)  Any  procedines,  guidance,  or 
documents  developed  by  the  Corps  of 
Engineers  and  the  non-Federal  sponsor 
pursuant  to  a  design  agreement  shall  be 
consistent  with  this  part. 

S385.17    Project  Delivery  Team. 

(a)  In  accordance  with  the  procedures 
of  the  Corps  of  Engineers  business 
process  described  in  Engineer 
Regulation  ER  5-1-11  "US  Army  Corps 
of  Engineers  Business  process,"  the 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall  form  a  Project  Delivery 
Team  to  develop  the  products  necessary 
to  implement  each  project. 

(b)  The  Corps  of  Engineers  shall 
assign,  and  the  non-Federal  sponsor 
may  assign,  a  project  manager  to  lead 
the  Project  Delivery  Team. 

(c)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  encourage  the 
participation  of  other  Federal.  State,  and 
local  agencies  and  the  Miccosukee  Tribe 
of  Indians  of  Florida  and  the  Seminole 
Tribe  of  Florida  on  Project  Delivery 
Teams,  and  use  their  expertise  to  ensiue 
that  information  developed  by  the 
Project  Delivery  Team  is  shared  with 
agencies,  tribes,  and  the  public  at  the 
earliest  possible  time  in  the 
implementation  process.  In  forming  the 
Project  DeUvery  Team,  the  Corps  of 
Engineers  and  the  non-Federal  sponsor 
shall  request  that  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies 
participate  on  the  Project  Delivery 
Team. 

(1)  In  general,  participation  on  the 
Project  Delivery  Team  shall  be  the 
financial  responsibility  of  the 
participating  agency  or  tribe.  However, 
the  Corps  of  Engineers  shall  provide  - 
funding  for  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  to  prepare  Fish  and 
Wildlife  Coordination  Act  Reports,  as 
required  by  applicable  law,  regulation, 
or  agency  procedures. 

(2)  Participation  by  an  agency  or  tribe 
on  the  Project  Delivery  Team  shall  not 
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be  considered  or  construed  to  be  a 
substitute  for  consultation, 
coordination,  or  otber  activities  required 
by  applicable  law  or  tbis  part. 

(d)  Documents  and  work  products 
prepared  or  developed  by  the  Project 
Delivery  Team  shall  not  be  self- 
executing,  but  shall  be  provided  as 
information  for  consideration  by  the 
Corps  of  Engineers  and  the  non-Federal 
sponsor,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Enviroiunental 
Protection,  and  other  Federal,  State,  and 
local  agencies. 

i385.18    Public  outreKh. 

(a)  Goals.  (1)  The  goal  of  public 
outreach  is  to  open  and  maintain 
chaimels  of  commimication  with  the 
public  throughout  the  implementation 
.process  for  the  Plan  in  order  to: 

(i)  Provide  information  about 
proposed  activities; 

(ii)  Make  the  public's  desires,  needs, 
and  concerns  known  to  decision-makers 
before  decisions  are  reached;  and 

(iii)  Consider  and  respond  to  the 
public's  views  in  reaching  decisions. 

(2)  In  carrying  out  implementation 
activities  for'the  Plan,  the  Corps  of 
Engineers  and  non-Federal  sponsors 
shall  undertake  outreach  activities  to: 

(i)  Increase  general  public  awareness 
for  the  Plan; 

(ii)  Involve  interested  groups  and 
interested  commimities  in  the  decision- 
making process  and  incorporate  public 
values  into  decisions; 

(iii)  Better  serve  and  involve  minority 
communities  and  traditionally  under 
served  communities,  persons  with 
limited  English  proficiency;  and  socially 
and  economically  disadvantaged 
individuals; 

(iv)  Improve  the  substantive  quality  of 
decisions  as  a  result  of  public 
participation;  and 

(v)  Reduce  conflict  among  interested 
and  affected  parties  by  building 
agreement  or  consensus  on  solutions  to 
emerging  issues. 

Cb)  General  requirements.  (1)  The 
Corps  of  Engineers  and  non-Federal   _^ 
sponsors  shall  provide  a  transparent, 
publicly  accessible  process  through 
.  which  scientific  and  technical 
information  is  used  in  the  development 
of  policy  decisions  throughout  the 
implementation  process  for  the  Plan. 

(2)  The  Corps  of  Engineers  and  non- 
Federal  sponsors  shall  develop  and 
conduct  outreach  activities  for  project  or 
program-level  activities  in  order  to 
provide  information  to  the  public  and  to 


provide 


ipportunities  for  involvement 


by  the  pi  iblic 

(3)  Tn  (  Corps  of  Engineers  and  non- 
Federal  I  ponsors  shall  monitor  the 
effectiveness  of  outreach  activities 
throughout  the  implementation  process. 

(4)  Prefect  Management  Plans  and 
ProgramjManagement  Plans  shall 
include  information  concerning  any 
outreacri  activities  to  be  undertaken 
during  tJ  le  implementation  of  the 
project  0  r  activity. 

(5)  Pre  lect  Delivery  Team  meetings 
and  REC  DVER  meetings  shall  be  open  to 
attendan  De  by  the  public.  The  public 
shall  be ;  lotified  in  advance  of  these 
meetings  through  e-mail,  posting  on  a 
web  site  or  other  appropriate  means. 
The  pub  ic  shall  be  provided  with  an 
opportui  lity  to  comment  at  such 
meetings. 

(6)  Pul  ilic  meetings  and  workshops 
shall  be  leld  at  such  times  and  locations 
as  to  faci  itate  participation  by  the 
public. 

(7)  Th(  Corps  of  Engineers  and  non- 
Federal  !  ponsors  shall  provide 
opportui  ities  for  the  public  to  review 
and  com  nent  on  draft  documents. 

(c)  Ou\  reach  to  socially  and 
economi  :ally  disadvantaged  individuals 
and  com  nunities. 

(1)  Th(  Corps  of  Engineers  and  non- 
Federal  <  ponsors  shall  develop  and 
conduct  jublic  outreach  activities  to 
ensure  tl  at  socially  and  economically 
disadvailtaged  individuals,  including 
individuals  with  limited  English 
proficiei  cy,  and  communities  are 
providec  opportunities  to  review  and 
commen  during  implementation  of  the 
Plan. 

(2)  Th(  Corps  of  Engineers  and  non- 
Federal  i  ponsors  shall  monitor  the 
effective:  less  of  outreach  activities 
conducts  d  to  ensure  that  socially  and 
economi  :cJly  disadvanTaged  individuals 
and  com:  nunities,  including  individuals 
with  lim  ted  English  proficiency,  are 
providec  opportimities  to  review  and 
comment  during  implementation  of  the 
Plan. 

(3)  Pro  ect  Management  Plans  and 
Program  Vlanagement  Plans  shall 
include  i  nformation,  concerning  any 
outreach  activities  to  be  undertaken 
during  ti  e  implementation  of  the 
project  o  ■  activity,  to  socially  and 
economi  ;ally  disadvantaged  individuals 
and  com  nimities,  including  individuals 
of  limitei  1  English  proficiency. 

(4)  Th«  Corps  of  Engineers  and  non- 
Federal  sponsors  shall  make  project  and 
program  information  available  in 
language  s  other  than  English  where  a 
significaj  it  number  of  individuals  in  the 
area  affe<  ted  by  the  project  or  program 
activity  j  re  expected  to  have  limited 
English  I  roficiency. 


(5)  The  Corps  of  Engineers  and  non- 
Federal  sponsors  shall  provide 
translators  or  similar  services  at  public 
meetings  where  a  significant  number  of 
participants  are  expected  to  have 
limited  English  proficiency. 


§  385.1 9    Environmental  and  economic 
equity. 

(a)  Project  Management  Plans  and 
Program  Management  Plans  shall 
include  information  concerning  any 
enviroiunental  and  economic  equity 
activities  to  be  imdertaken  dining  the 
implementation  of  the  project  or 
activity. 

(b)  As  required  by  applicable  laws 
and  policiesrthe  Corps  of  Engineers  and 
non-Federal  sponsors  shall  consider  and 
evaluate  environmental  justice  issues 
and  concerns  in  the  implementation  of 
projects. 

(c)  During  the  implementation  of  the 
Plan,  through  appropriate  means, 
consistent  with  section  601(k)  of  WRDA 
2000  and  other  provisions  of  Federal 
law,  the  Corps  of  Engineers  and  non- 
Federal  sponsors  shall  provide 
information  to  socially  and 
economically  disadvantaged  individuals 
and  communities,  including  individuals 
with  limited  English  proficiency,  about 
potential  or  anticipated  contracting 
opportunities  that  are  expected  to  result 
from  implementation  of  the  Plan. 

(d)  The  District  Engineer  "Shall  ensure 
that  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  are  provided 
opportunities  to  participate  under 
section  15(g)  of  the  Small  Business  Act 
(15  U.S.C.  644(g))  throughout  the 
implementation  process.  The  District 
Engineer  shall  track  the  amount  of 
contracts  awarded  to  small  business 
concerns  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  in  order  to 
ensure  that  they  are  provided  such 
opportunities. 

§  385.20    Restoration  Coordination  and 
Verification  (RECOVER). 

(a)  RECOVER  (Restoration 
Coordination  and  Verification)  is  an 
interagency  and  interdisciplinary 
scientific  and  technical  team  described 
in  the  "Final  Integrated  Feasibility 
Report  and  Programmatic 
Environmental  Impact  Statement," 
dated  April  1, 1999.  RECOVER  was 
established  by  the  Corps  of  Engineers 
and  the  South  Florida  Water 
Management  District  to  conduct 
assessment,  evaluation,  and  planning 
and  integration  activities  using  the  best 
available  science  that  support 
implementation  of  the  Plan  with  the 
overall  goal  of  ensiiring  that  the  goals 
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and  purposes  of  the  Plan  are  achieved. 
RECOVER  has  been  organized  into  a 
Leadership  Group  that  provides 
management  and  coordination  for  the 
activities  of  RECOVER  and  teams  that 
accomplish  activities  such  as: 
developing  system-wide  performance 
measures;  developing  and  implementing 
the  monitoring  and  assessment  program; 
evaluating  alternatives  developed  by 
Project  Delivery  Teams  to  achieve  the 
goals  and  purposes  of  the  Plan; 
conducting  system-wide  water  quality 
analyses;  developing,  refining,  and 
applying  system-wide  models  and  tools; 
and  evaluating  modifications  to  the 
Plan.  RECOVER  is  not  a  policy  making 
body,  but  has  technical  and  scientific 
responsibilities  that  support 
implementation  of  the  Plan. 

(b)  Documents  or  work  products 
prepared  or  developed  by  RECOVER 
shall  not  be  self-executing,  but  shall  be 
provided  as  information  for 
consideration  by  the  Corps  of  Engineers 

.  and  the  South  Florida  Water 
Management  District,  in  consultation 
with  the  Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Seminole  Tribe  of  Florida,  the 
Florida  Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies.  Technical  information 
developed  by  RECOVER  shall  be 
available  to  the  pubUc. 

(c)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  encourage  the 
participation  of  other  Federal,  State,  and 
local  agencies  and  the  Miccosukee  Tribe 
of  Indians  of  Florida  and  the  Seminole 
Tribe  of  Florida  on  RECOVER,  to  use 
their  expertise,  to  ensure  that 
information  developed  by  RECOVER  is 
shared  at  the  earliest  possible  time  with 
agencies,  tribes,  and  the  public,  and  to 
ensiu-e  that  matters  of  concern  are 
addressed  as  early  as  possible.  The 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District 
recognize  the  special  role  of  the 
National  Oceanic  and  Atmospheric 
Administration  of  the  Department  of 
Commerce,  the  Florida  Fish  and 
Wildlife  Conservation  Commission,  the 
Department  of  the  Interior  and  the 
Florida  Fish  and  Wildlife  Conservation 
Commission  as  stewards  of  the  natural 
system  and  for  their  technical  and 
scientific  activities  in  support  of 
restoration.  The  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  recognize  the  special  role  of  the 
Environmental  Protection  Agency  and 
the  Florida  Department  of 
Environmental  Protection  in  water 
quality  issues.  Accordingly,  the  Corps  of 


Engineers  and  the  South  Florida  Water 
Management  District  have  used  and  will 
continue  to  use  the  Department  of  the 
Interior,  the  Department  of  Commerce, 
the  Florida  Fish  and  Wildlife 
Conservation  Commission,  the 
Environmental  Protection  Agency,  and 
the  Florida  Department  of 
Environmental  Protection  as  co-chairs 
along  with  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  on  the  appropriate  technical 
teams  that  have  been  established  to  date 
as  part  of  RECOVER. 

(1)  In  general,  participation  on 
RECOVER  shall  be  Uie  financial 
responsibility  of  the  participating 
agency  or  tribe. 

(2)  Participation  by  an  agency  or  tribe 
on  RECOVER  shall  not  be  considered  or 
construed  to  be  a  substitute  for 
consultation,  coordination,  or  other 
activities  required  by  applicable  law, 
policy,  or  regulation. 

(d)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall: 

(1)  Assign  program  managers  fi-om  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  to  be 
responsible  for  carrying  out  the 
activities  of  RECOVER;  and 

(2)  Establish  a  RECOVER  Leadership 
Group  to  assist  the  program  managers  in 
coordinating  and  managing  the 
activities  of  RECOVER,  including  the 
establishment  of  sub-teams  or  o^er 
entities,  and  in  reporting  on  the 
activities  of  RECOVER,  hi  addition  to 
the  program  managers,  the  RECOVER 
Leadership  Group  shall,  consist  of  one 
member  appointed  by  each  of  the 
following: 

(i)  Environmental  Protection  Agency; 

(ii)  National  Oceanic  and 
Atmospheric  Administration; 

(iii)  U.S.  Fish  and  Wildlife  Service; 

(iv)  U.S.  Geological  Survey; 

(v)  National  Park  Service; 

(vi)  Miccosukee  Tribe  of  Indians  of 
Florida; 

(vii)  Seminole  Tribe  of  Florida; 

(viii)  Florida  Department  of 
Agriculture  and  Consumer  Services; 

(ix)  Florida  Department  of 
Environmental  Protection;  and 

(x)  Florida  Fish  and  Wildlife 
Conservation  Commission. 

(3)  As  necessary  to  assist  the  program 
managers,  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  may  add  additional  members  to 
the  RECOVER  Leadership  Group. 

(e)  RECOVER  shall  perform 
assessment,  evaluation,  and  planning 
and  integration  activities  as  described  in 
this  paragraph. 

(1)  Assessment  activities.  In 
accordance  with  §  385.31,  RECOVER 


shall  conduct  credible  scientific 
assessments  of  hydrological,  water 
quality,  biological,  ecologicad,  water 
supply,  and  other  responses  to  the  Plan. 
The  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  will 
ensiue  that  these  assessments 
incorporate  the  best  available  science 
and  that  the  results  are  provided  for 
external  peer  review,  as  appropriate, 
and  are  made  fully  available  for  public 
review  and  conunent.  RECOVER  shall 
conduct  assessment  activities, 
including,  but  not  limited  to: 

(i)  Developing  proposed  assessment 
performance  measures  for  assessing 
progress  towards  the  goals  and  purposes 
of  the  Plan; 

(ii)  Developing  a  proposed  monitoring 
plan  to  support  the  adaptive 
management  program; 

(iii)  Conducting  monitoring  and 
assessment  activities  as  part  of  the 
adaptive  management  program  to  assess 
the  actual  performance  of  the  Plan; 

(iv)  Developing  recommendations  for 
interim  goals  in  accordance  with 
§385.38; 

(v)  Assessing  progress  towards 
achieving  the  interim  goals  established 
pursuant  to  §  385.38; 

(vi)  Developing  recommendations  for 
interim  targets  in  accordance  with 
§385.39; 

(vii)  Assessing  progress  towards 
achieving  the  interim  targets  established 
pursuant  to  §  385.39;  and 

(viii)  Cooperating  with  the 
independent  scientific  review  panel  and 
external  peer  review  in  accordance  with 
§385.22. 

(2)  Evaluation  activities.  In 
accordance  with  §  385.26(c)  and 
§  385.32,  RECOVER  shall  assist  Project  ' 
Delivery  Teams  in  ensuring  that  project 
design  and  performance  is  fully  linked 
to  the  goals  and  purposes  of  the  Plan 
and  incorporatii^,  as  appropriate, 
information  developed  for  Project 
Implementation  Reports  into  the  Plan. 
RECOVER  shall  conduct  evaluation 
activities,  including,  but  not  limited  to: 

(i)  Developing  proposed  evaluation 
performance  measures  for  evaluating 
alternative  plans  developed  for  the 
Project  Implementation  Report; 
(ii)  Conducting  evaluations  of 
alternative  plans  developed  for  Project 
Implementation  Reports  and 
Comprehensive  Plan  Modification 
Reports;  and 

(iii)  Supporting  development  and 
refinement  of  predictive  models  and 
tools  used  in  the  evaluation  of  alternate 
plans  developed  by  the  Project  Delivery 
Teams. 

(3)  Planning  and  integration  activities. 
RECOVER  shall  conduct  planning  and 
integration  activities,  in  accordance 


with  §  385.31,  in  support  of  the  adaptive 
management  program  as  a  basis  for 
identifying  opportunities  for  improving 
the  performance  of  the  Plan  and  other 
appropriate  planning  and  integration 
activities  associated  with 
implementation  of  the  Plan.  RECOVER 
shall  conduct  planning  and  integration 
activities,  including,  but  not  limited  to: 

(i)  Developing  and  refining 
conceptual  and  predictive  models  and 
tools  in  support  of  the  integration  of 
new  science  into  the  adaptive 
management  program; 

(iil  Reviewing  and  synthesizing  new 
information  and  science  that  could  have 
an  effect  on  the  Plan; 

(iii)  Developing  proposedrefinements 
and  improvements  in  the  design  or 
operation  of  the  Plan  during  all  phases 
of  implementation; 

(iv)  Preparing  technical  information  to 
be  used  in  the  development  of  the 
periodic  reports  to  Congress  prepared 
pursuant  to  §  385.40;  and 

(v)  Analyzing  proposed  revisions  to 
the  Master  Implementation  Sequencing 
Plan. 

(f)  hi  carrying  out  the  functions 
described  in  this  section,  RECOVER 
shall  consider  the  effects  of  activities 
and  projects  that  are  not  part  of  the 
Plan,  but  which  could  affect  the  ability 
of  the  Plan  to  achieve  its  goals  and 
purposes. 

(g)  As  appropriate,  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  shall  seek  external 
peer  review  of  RECOVER  activities  in 
accordance  with  §  385.22(b). 

§385.21     Quality  control. 

(a)  The  Corps  of  Engineers  and  the 
non-Federal  sponsor  shall  prepare  a 
quality  control  plan,  in  accordance  with 
applicable  Corps  of  Engineers 
regulations,  for  each  product  that  will 
be  produced  by  a  Project  Delivery  Team. 
The  quality  control  plan  shall  be 
included  in  the  Project  Management 
Plan  and  shall  describe  the  procedures 
to  be  used  to  ensure  compliance  with 
technical  and  policy  requirements 
during  implementation. 

(b)  During  development  of  the  Project 
Management  Plan  for  each  project,  the 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall  establish  a  Technical 
Review  Team  to  conduct  reviews  to 
ensure  that  produj:ts  are  consistent  with 
established  criteria,  guidance, 
procedures,  and  policy.  The  members  of 
the  Technical  Review  Team  shall  be 
independent  of  the  Project  Delivery 
Team  and  the  project  being  reviewed, 
and  should  be  knowledgeable  of  design 
criteria  established  for  the  Plan. 

(c)  Technical  review  is  intended  to  be 
a  continuous  process  throughout* project 
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implementation.  The  Technical  Review 
Team  shall  document  its  actions  and 
recomm  andations  and  provide  reports 
to  the  Pi  oject  Delivery  Team  at 
designal  ed  points  diuing  the 
implemi  mtation  process  that  shall  be 
describe  d  in  the  quality  control  plan. 

§  385.22    Independent  scientific  review  and 
external  wer  review. 

(a)  Th  ?  independent  scientific  review 
panel  re  juired  by  section  601(j).  (1) 
Section  )01(j)  of  WRDA  2000  requires 
that  the  Secretary  of  the  Army,  the 
Secretar  r  of  the  Interior,  and  the 
Governc  r,  in  consultation  with  the 
South  F  orida  Ecosystem  Restoration 
Task  Foi  ce,  establish  an  independent 
scientifi  :  review  panel,  convened  by  a 
body,  su  ch  as  the  National  Academy  of 
Science! ,  to  review  the  Plan's  progress 
toward  i  chieving  the  natural  system 
restorati  )n  goals  of  the  Plan.  Section 
601  (j)  all  lo  directs  that  this  panel 
produce  a  biennial  report  to  Congress, 
the  Seer  stary  of  the  Army,  the  Secretary 
of  the  In  erior,  and  the  Governor  that 
includes  an  assessment  of  ecological 
indicato  s  and  other  measures  of 
progress  in  restoring  the  ecology  of  the 
natural  s  ystem,  based  on  the  Plan. 

(2)  To  carry  out  section  601(j),  the 
Departm  snt  of  the  Army,  the 
Departmpnt  of  the  Interior,  and  the  State 
shall  establish  an  independent  scientific 
review  mnel  to  conduct  on-going 
review  a  '  the  progress  achieved  by  the 
implemc  ntation  of  the  Plan  in  achieving 
the  resta  ration  goals  of  the  Plan  and 
shall  pre  vide  the  panel  with  the 
resource  5  and  cooperation  necessary  to 
ensure  t  lat  the  panel  is  able  to  function 
effective  y. 

(3)  No  later  than  June  14,  2004,  the 
Secretar  '  of  the  Army,  the  Secretary  of 
the  Inter  or,  and  the  Governor,  in 
consulta  ion  with  the  South  Florida 
Ecosyste  nti  Restoration  Task  Force,  shall 
enter  inl )  a  five-year  agreement,  with 
options  or  extensions  in  five-year 
incremei  its,  with  the  National  Academy 
of  Scien(  :es  to  convene  this  panel. 

(4)  Thi  f  Department  of  the  Army,  the 
Departm  3nt  of  the  Interior,  and  the  State 
expect  tl  at  the  National  Academy  of 
Sciences  will  use  established  practices 
for  assui  ng  the  independence  of 
member!  and  that  the  review  panel  will 
include  :  aembers  reflecting  a  balance  of 
the  knov  ledge,  training,  and  experience 
suitable  o  comprehensively  review  and 
assess  pi  ogress  towards  achieving 
natural  s  ystem  restoration  goals  of  the 
Plan.       I 

(5)  To  ensure  the  independence  of  the 
section  QOl(j)  panel,  its  sole  mission 
shall  be  jo  review  the  Plan's  progress 
toward  achieving  the  natural  system 
restorati  m  goals  of  the  Plan  and  to 


produce  a  biennial  report  to  Congress, 
the  Secretary  of  the  Ajmy,  the  Secretary 
of  the  Interior,  and  the  Governor  that 
includes  an  assessment  of  ecological 
indicators  and  other  measures  of 
progress  in  restoring  the  ecology  of  the 
natural  system,  based  on  the  Plan.  The 
Secretary  of  the  Army,  the  Secretary  of 
the  Interior,  the  Governor,  and  the 
South  Florida  Ecosystem  Restoration 
Task  Force  and  its  members,  shall  not 
attempt  to  influence  the  panel's  review 
or  assign  this  panel  any  other  tasks,  nor 
request  any  advice  on  any  other  matter, 
nor  shall  this  panel  accept  any  other 
tasks  nor  provide  advice  on  any  other 
matter,  to  any  entity,  whether  Federal, 
State  or  local,  whether  public  or  private. 

(6)  Before  final  establishment  of  the 
panel,  the  Department  of  the  Army,  the 
Department  of  the  Interior,  and  the 
State,  in  consultation  with  the  South 
Florida  Ecosystem  Restoration  Task 
Force,  shall  be  afforded  the  opportunity 
to  review  the  list  of  panel  members 
convened  by  the  National  Academy  of 
Sciences. 

(7)  The  agreement  shall  recognize  that 
the  Department  of  the  Army,  the 
Department  of  the  Interior,  and  the  State 
retain  the  right  and  ability  to  establish 
other  independent  scientific  review 
panels  or  external  peer  reviews  when 
deemed  necessary  by  those  agencies  for 
conducting  specific  scientific  and 
technical  reviews. 

(8)  The  Department  of  the  Army,  the 
Department  of  the  Interior,  and  the  State 
of  Florida  shall  share  the  panel's  costs. 
The  Department  of  the  Army  and  the 
Department  of  the  Interior  shall  enter 
into  a  separate  Memorandum  of 
Agreement  that  will  specify  how  the 
Federal  agencies  will  pay  the  Federal 
share  of  these  costs.  The  State's  fifty 
percent  share  shall  be  accoimted  for  in 
the  design  agreement  between  the  Corps 
of  Engineers  and  the  South  Florida 
Water  Management  District. 

(9)  The  panel  shall  produce  a  biennial 
report  to  Congress,  the  Secretary  of  the 
Army,  the  Secretary  of  the  Interior,  and 
the  Governor,  pursuant  to  section  601  (j) 
of  WRDA  2000,  that  includes  an 
assessment  of  ecological  indicators  and 
other  measures  of  progress  in  restoring 
the  ecology  of  the  natural  system,  based 
on  the  Plan. 

(10)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  and  other  non-Federal  sponsors 
shall  cooperate  with  the  independent 
scientific  review  panel,  including 
responding  to  reasonable  requests  for 
information  concerning  the 
implementation  of  the  Plan. 

(11)  The  Secretary  of  the  Army,  the 
Secretary  of  the  Interior,  and  the 
Governor  shall  consult  with  the  South 
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Florida  Ecosystem  Restoration  Task 
Force  in  their  decision  to  exercise  each 
five-year  option  to  extend  the  agreement 
with  the  National  Academy  of  Sciences. 
Upon  expiration  of  the  agreement,  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Interior,  and  the  Governor  shall 
consult  the  South  Florida  Ecosystem 
Restoration  Task  Force  in  selection  of 
another  body  to  convene  the 
independent  scientific  review  panel 
required  by  section  601(j)  of  WRDA 
2000. 

(b)  External  peer  review.  (1)  The 
Department  of  the  Army,  the 
Department  of  the  Interior,  the  South 
Florida  Water  Management  District,  and 
other  Federal,  State,  and  local  agencies, 
the  Miccosukee  Tribe  of  Indians  of 
Florida  and  the  Seminole  Tribe  of 
Florida  may  initiate  an  external  peer 
review  process  to  review  documents, 
reports,  procedures,  or  to  address 
specific  scientific  or  technical  questions 
or  issues  relating  to  their  jurisdiction. 

(2)  In  accordance  with  §  385.12(d), 
draft  Pilot  Project  Technical  Reports 
shall  be  externally  peer  reviewed. 

(3)  In  accordance  with  §  385.31(b), 
draft  assessment  reports  prepared  for 
the  adaptive  management  program  shall 
be  externally  peer  reviewed. 

§385.23    Dispute  resolution. 

(a)  Disputes  with  the  non-Federal 
sponsor  concerning  a  Project 
Cooperation  Agreement  shall  be 
resolved  imder  the  specific  dispute 
resolution  procedures  of  that  Project 
Cooperation  Agreement. 

(b)  Disputes  with  the  non-Federal 
sponsor  concerning  design  activities 
shall  be  resolved  under  the  specific 
dispute  resolution  procedures'lsf  the 
design  agreement. 

(c)  All  other  uiu^solved  issues  with 
the  non-Federal  sponsor  and  disputes 
with  the  State  associated  with  the 
implementation  of  the  Plan  shall  be 
resolved  according  to  the  terms  of  the 
Dispute  Resolution  Agreement  executed 
on  September  9,  2002  pursuant  to 
section  601  (i)  of  WRDA  2000. 

(d)  For  disputes  with  parties  not 
covered  by  the  provisions  of  paragraphs 
(a),  (b),  or  (c)  of  this  section,  the  Corps 
of  Engineers  shall  attempt  to  resolve  the 
dispute  in  accordance  with  applicable 
statutory  requirements  and/or  the 
following  procedures: 

(1)  The  parties  will  attempt  to  resolve 
disputes  at  the  lowest  organizational 
level  before  seeking  to  elevate  a  dispute. 

(2)  Any  disputed  matter  shall  first  be 
elevated  to  the  District  Engineer  and  the 
equivalent  official  of  the  other  agency, 
or  their  designees.  The  parties  may 
decide  to  continue  to  elevate  the  dispute 
to  higher  levels  within  each  agency. 


(3)  The  parties  to  a  dispute  may  agree 
to  participate  in  mediation. 

(4)  When  a  dispute  is  resolved  the 
parties  shall  memorialize  the  resolution 
in  writing. 

§385.24    Project  Managmnent  Plans. 

(a)  General  requirements.  (1)  The 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  develop  a  Project 
Management  Plan  prior  to  initiatii^ 
activities  on  a  project. 

(2)  The  Project  Management  Plan 
shall  define  the  activities,  and  where 
appropriate,  the  subordinate  tasks,  as 
well  as  the  assignment  of  responsibility 
for  completing  products  and  activities 
such  as  Project  Implementation  Reports, 
Pilot  Project  Design  Reports,  plans  and 
specifications,  red  estate  acquisition, 
construction  contracts  and  construction. 
Comprehensive  Plan  Modification 
Reports,  and  other  activities  necessary 
to  supjport  implementation  of  the  Plan. 

(3)  The  Project  Management  Plan 
shall  include  a  quality  control  plan,  as 
described  in  §  385.21. 

(4)  As  appropriate,  the  Inject 
Management  Plan  shall  include 
activities  to  be  conducted  to  meet  the 
requirements  of  the  Fish  and  Wildlife 
Coordination  Act,  as  described  in 

§  385.26(e). 

(5)  The  Project  Management  Plan 
shall  provide  schedule  and  funding 
information  for  the  project. 

(6)  In  accordance  with  §  385.18,  Corps 
of  Engineers  and  the  non-Federal 
sponsor  shall  provide  opportunities  for 
the  public  to  review  and  comment  on 
the  Project  Management  Plan. 

(b)  Revisions  to  Project  Management 
Plans.  The  Corps  of  Engineers  and  the 
non-Federal  sponsor  may,  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  E)epartment  of  Commerce, 
the  Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Florida  Department  of 
Enviromnental  Protection,  and  other 
Federal,  State,  and  local  agencies,  revise 
the  Project  Management  Plan  whenever 
necessary,  including  after  completion  of 
the  Project  Implementation  Report,  or 
Plans  and  Specifications.  In  accordance 
with  §  385.18,  the  Corps  of  Engineers 
and  the  non-Federal  sponsor  shall 
provide  opportunities  for  the  public  to 
review  and  comment  on  revisions  to  the 
Project  Management  Plan. 


§385.25    Program  Management  Plans. 

(a)  General  requirements.  (1)  The 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
IDepartment  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  develop  a  Program 
Management  Plan  prior  to  initiating  a 
proCTam-level  activity. 

(2)  The  Program  Management  Plan 
shall  define  the  activities,  and  where 
appropriate,  the  subordinate  tasks,  as 
well  as  the  assignment  of  responsibility 
for  completing  products  developed  in 
support  to  program-level  activities. 

(3)  In  accordance  with  §  385.18,  Corps 
of  Engineers  and  the  non-Federal 
sponsor  shall  provide  opportunities  for 
the  public  to  review  and  comment  on 
the  Program  Management  Plan. 

(b)  Revisions  to  Program  Management 
Plans.  The  Corps  of  Engineers  and  the 
non-Federal  sponsor  may,  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies,  revise 
the  Program  Management  Plan 
whenever  necessary  to  incorporate  new 
or  changed  information  that  affects  the 
scope,  schedule,  or  budget  of  the 
activities  described  in  the  Program 
Management  Plan.  In  accordance  with 

§  385.18,  the  Corps  of  Engineers  and  the 
non-Federal  sponsor  shall  provide 
opportunities  for  the  public  to  review 
and  conunent  on  revisions  to  the 
Program  Management  Plan. 

§385.26    Protect  hnpteniantation  Reports. 

(a)  General  requirements.  (1)  The    . 
Project  Implementation  Report  is  a 
dociunent  that  provides  information  on 
plan  formulation  and  evaluation, 
engineering  and  design,  estimated 
benefits  and  costs,  environmental 
effects,  and  the  additional  information 
and  analysis  necessary  for  the  Secretary 
of  the  Army  to  approve  the  project  for 
implementation,  or  for  Congress  to 
authorize  the  project  for 
implementation.  The  Project 
Implementation  Report  bridges  the  gap 
between  the  conceptual  level  of  detail 
contained  in  the  "Final  Integrated 
Feasibility  Report  and  Programmatic 
Enviroiunental  Impact  Statement," 
dated  April  1, 1999  and  the  detailed 
design  necessary  to  prepare  plans  and 
specifications  required  to  proceed  to 
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construction.  Prior  to  requesting 
approval  or  authorization  for  the 
implementation  of  a  project,  the  Corps 
of  Engineers  and  the  non-Federal 
sponsor  shall,  in  consultation  with  the 
E)epartmenl  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  complete  a  Project 
Implementation  Report  addressing  the 
project's  justification  in  accordance 
with  section  601(f)(2)  of  WRDA  2000, 
and  other  factors  required  by  section 
601(h)(4)(A)  of  WRDA  2000.  To 
eliminate  duplication  with  State  and 
local  procedures,  the  Project 
Implementation  Report  shall  also 
address  the  factors  of  relevant  State 
laws,  including  sections  373.1501  and 
373.470  of  the  Florida  Statutes. 

(2)  Before  completion  of  the  draft 
Project  Implementation  Report,  the 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall  provide  the  South  Florida 
Ecosystem  Restoration  Task  Force  with 
information  about  the  alternative  plans 
developed  and  evaluated  for  the  Project 
Imjplementation  Report. 

(3)  The  Project  Implementation  Report 
shalU 

(i)  Be  consistent  with  the  Plan  and 
applicable  law,  policy,  and  regulation,  • 
including  the  Principles  and  Guidelines 
of  the  Water  Resources  Council,  as 
modified  by  section  601(f)(2)(A)  of 
WRDA  2000; 

(ii)  Be  based  en  the  best  available 
science; 

(iii)  Comply  with  all  applicable 
Federal,  State,  and  Tribal  laws; 

(iv)  Contain  sufficient  information  for 
proceeding  to  final  design  of  the  project, 
such  as:  additional  plan  formulation 
and  evaluation,  environmental  and/or 
economic  benefits,  engineering  and 
design,  costs,  environmental  impacts, 
real  estate  requirements,  and  the 
preparation  of  the  appropriate  National 
Environmental  Policy  Act 
documentation; 

(v)  Contain  the  information  necessary 
to  determine  that  the  activity  is  justified 
by  the  enviroiunental  benefits  derived 
by  the  South  Florida  ecosystem  in 
accordance  with  section  601(f)(2)(A) 
and/or  that  the  benefits  of  the  project 
are  conunensiuate  with  costs,  and  that 
the  project  is  cost-effective; 

(vi)  Comply,  in  accordance  with 
section  6Pl(b){2)(A)(ii)  of  WRDA  2000, 
with  applicable  water  quality  standards 
and  applicable  water  quality  permitting 
requirements; 

fvii)  Identify,  in  accordance  with 
§  385.35,  the  appropriate  quantity. 


timing,  tnd  distribution  of  water 
dedicated  and  managed  for  the  natural 
system; 

(viii)  dentify,  in  accordance  with 
§  385. 3J .  the  amount  of  water  to  be 
reservec  or  allocated  for  the  natural 
system  i  tnder  State  law  necessary  to 
implem  mt  the  provisions  in  paragraphs 
(a)(3)(vi  and  (vii)  of  this  section; 

(ix)  Id  entify  the  quantity,  timing,  and 
distribution  of  water  made  available  for 
other  water-related  needs  of  the  region; 

(x)  Daermine,  in  accordance  with 
§  385. 3e|.  if  existing  legal  sources  of 
water  arte  to  be  eliminated  or 
transfer  ed; 

(xi)  D  itermine,  in  accordance  with 
§  385.3^)  that  implementation  of  the 
selected  alternative  will  not  reduce 
levels  o  service  for  flood  protection 
that: 

(A)  W  ire  in  existence  on  the  date  of 
enactmc  nt  of  section  601  of  WRDA 
2000; an  d 

(B)  Ai  B  in  accordance  with  applicable 
law;  ant  consider,  as  appropriate,  in 
accordai  ice  with  §  385.37(c), 
opportu  lities  to  provide  additional 
flood  pr  )tection; 

(xii)  Ii  iclude  an  assessment  of  the 
monetar  y  and  non-monetary  benefits 
and  cosi  s,  optimization  euid 
justified  ion,  cost-effectiveness,  and 
enginee  ing  feasibility  of  the  project; 

(xiii) '.  Delude  a  discussion  of  any 
signifies  nt  changes  in  cost  or  scope  of 
the  proj(  !Ct  from  that  presented  in  the 
"Final  Integrated  Feasibility  Report  and 
Program  matic  Environmental  Impact 
Statemeit,"  dated  April  1,  1999; 

(xiv)  I  iclude  an  analysis,  prepared  by 
RECOV]  ;R  as  described  in  paragraph  (c) 
of  this  SI  sction,  of  the  project's 
contribu  tions  towards  achieving  the 
goals  an  i  purposes  of  the  Plan, 
includii  g,  as  appropriate,  suggestions 
for  impi  aving  the  performance  of  the 
altemat  ve  plans; 

(xv)  D  ascribe  how  the  project 
contribi  tes  to  the  achievement  of 
interim  joals  established  pursuant  to 
§  385.39  and  the  interim  targets 
establisied  pursuant  to  §  385.39; 

(xvi)  mclude,  in  accordance  with 
§  385.2ac),  a  draft  Project  Operating 
Manual  is  an  appendix;  and 

(xvii)  nclude,  as  appropriate, 
informa  ion  necessary  for  thejion- 
Federal  sponsor  to  address  the 
requirei  lents  of  Chapter  373  of  the 
Florida  Statutes,  and  other  applicable 
planning  and  reporting  requirements  of 
Florida  aw. 

(4)  Th  3  Corps  of  Engineers  and  the 
non-Fe(  eral  sponsor  shall  develop  the 
Project   mplementation  Report  generally 
in  accor  dance  with  the  process  shown 
in  figur^  2  in  Appendix  A  of  this  part. 


(5)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  develop  a  guidance 
memorandum  in  accordance  with 
§  385.5  for  approval  by  the  Secretary  of 
the  Army,  with  the  concurrence  of  the 
Secretary  of  the  Interior  and  the 
Governor,  that  describes  the  major  tasks 
that  are  generally  needed  to  prepare  a 
Project  Implementation  Report  and  the 
format  and  content  of  a  Project 
Implementation  Report. 

(d)  Formulation  and  evaluation.  In 
preparing  a  Project  Implementation 
Report,  the  Corps  of  Engineers  and  the 
non-Federal  sponsor  shall  formulate  and 
evaluate  alternative  plans  to  optimize 
the  project's  contributions  towards 
achieving  the  goals  and  purposes  of  the 
Plan,  and  to  develop  justified  and  cost- 
effective  ways  to  achieve  the  benefits  of 
the  Plan. 

(1)  General.  The  Corps  of  Engineers 
and  the  South  Florida  Water 
Management  District  shall  develop  a 
guidance  memorandum  in  accordance 
with  §  385.5  for  approval  by  the 
Secretary  of  the  Army,  with  the 
concurrence  of  the  Secretary  of  the 
Interior  and  the  Governor,  that  describes 
the  processes  to  be  used  to  formulate 
and  evaluate  alternative  plans  and  their 
associated  monetary  and  non-monetary 
benefits  and  costs,  determine  cost- 
effectiveness  and  optimize  the  project's 
contribution  towards  achieving  the 
goals  and  purposes  of  the  Plan,  and  the 
basis  for  justifying  and  selecting  an 
alternative  to  be  recommended  for 
implementation.  The  guidance 
memorandum  shall  also  provide  a 
process  for  evaluating  projects  that  are 
outside  thfe  boundary  of  regional 
computer  models  or  projects  whose 
effects  cannot  be  captured  in  regional    . 
computer  models,  fttjject 
Implementation  Reports  approved  by 
the  Secretary  of  the  Army  before 
December  12,  2003  or  before  the 
development  of  the  guidance 
memorandum  may  use  whatever 
method  that,  in  the  Secretary  of  the 
Army's  discretion,  is  deemed 
appropriate  and  is  consistent  with 
applicable  law,  policy,  and  regulations. 

(2)  Project  formulation  and 
evaluation.  "The  guidance  memorandum 
shall  describe  the  process  for 
formidating  and  evaluating  alternative 
plans  Tor  their  ability  to  optimize 
contributions  for  achieving  the  goals 
and  purposes  of  the  Plan.  The  guidance 
memorandum  shall  describe  the  process 
for  including  each  alternative  plan  with 
all  of  the  other  components  of  the  Plan 
and  evaluating  the  total  monetary  and 
non-monetary  benefits  and  costs  of  the 
resulting  comprehensive  plan  when 
compared  to  the  without  CERP 
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condition.  In  formulating  alternative 
plans  to  be  evaluated,  the  project  as 
described  in  the  "Final  Integrated 
Feasibility  Report  and  Progranunatic 
Environmental  Impact  Statement," 
dated  April  1, 1999  shall  be  included  as 
one  of  the  alternative  plans  that  is 
evaluated.  For  the  selected  plan,  the 
guidance  memorandum  shall  also 
describe  the  process  for  evaluating  that 
plan  as  the  next-added  increment  of  the 
Plan. 

(3)  Identification  of  selected 
alternative  plan.  The  guidance 
memorandum  shall  also  include  a 
process  for  identification  of  a  selected 
alternative  plan,  based  on  the  analyses 
conducted  in  paragraph  (b)(2)  of  this 
section.  The  alternative  plan  to  be 
selected  should  be  the  plan  that 
maximizes  net  benefits,  both  monetary 
and  non-monetary,  on  a  system-wide 
basis,  provided  that  this  plan  is  justified 
on  a  next-added  increment  basis. 
Alternative  plans  that  are  not  justified 
on  a  next-added  increment  basis  shall 
not  be  selected.  The  guidance 
memorandiun  shall  describe  an  iterative 
process  for  evaluating  and/or  combining 
alternative  options  until  an  alternative 
is  identified  that  maximizes  net  benefits 
while  still  providing  benefits  that  justify 
costs  on  a  next-added  increment  basis. 

(c)  RECOVER  performance  evaluation 
of  alternative  plans.  (1)  Prior  to  the 
identification  of  a  selected  alternative 
plan,  RECOVER  shall  evaluate  the 
performance  of  alternative  plans 
towards  achieving  the  goals  and 
pvuposes  of  the  Plan. 

(2)  RECOVER  shall  prepare 
information  for  the  Project  Delivery 
Team  describing  the  results  of  the 
evaluations  of  alternative  plans 
developed  for  the  Project 
Implementation  Report  towards 
achieving  the  goals  and  purposes  of  the 
Plan,  including,  as  appropriate, 
suggestions  for  improving  the 
performance  of  the  alternative  plans. 

(d)  NEPA  documentation  for  Project 
Implementation  Reports.  (1)  The  Corps 
of  Engineers  and  the  non-Federal 
sponsor  shall  prepare  the  appropriate 
NEPA  document  to  accompany  the 
Project  Implementation  Report.  The 
NEPA  document  shall  contain  an 
analysis  of  the  effects  of  the  alternatives 
formulated  for  the  Project 
Implementation  Report.  The  NEPA 
document  for  the  Project 
Implementation  Report  shall  use  the 
Programmatic  Environmental  Impact 
Statement  included  in  the  "Final 
Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement,"  dated  April  1, 1999,  as 
appropriate,  for  the  purpose  of  tiering  as 
described  in  §  230.14(c)  of  this  chapter. 


(2)  The  District  Engineer  shall  prepare 
the  Record  of  Decision  for  Project 
Implementation  Reports.  Review  and 
signature  of  the  Record  of  Decision  shall 
follow  the  same  procedures  as  for 
review  and  approval  of  feasibility 
reports  in  §  230.14  of  this  chapter  and 
other  applicable  Corps  of  Engineers 
regulations. 

(e)  Fish  and  Wildlife  Coordination  Act 
Requirements.  (1)  The  Corps  of 
Engineers  and  the  non-Federal  sponsor 
shall  coordinate  with  the  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  the  Florida  Fish  and 
Wildlife  Conservation  Commission,  and 
other  appropriate  agencies  in  the 
preparation  of  a  Project  Implementation 
Report,  as  required  by  applicable  law. 

(2)  The  Project  Management  Plan 
shall  include  a  discussion  of  activities 
to  be  conducted  for  compliance  with  the 
Fish  and  Wildlife  Coordination  Act  and 
other  applicable  laws. 

(3)  Consistent  with  applicable  law, 
policy,  and  regulations,  coordination 
shall  include  preparation  of  the 
following  documents  as  shown  in  figure 
2  in  Appendix  A  of  this  part: 

(i)  Planning  Aid  Letter  that  describes 
issues  and  opportunities  related  to  the 
conservation  and  enhancement  of  fish 
and  wildlife  resources;  and 

(ii)  Draft  and  final  Fish  and  Wildlife 
Coordination  Act  Reports  that  provide 
the  formal  views  and  recommendations 
of  the  U.S.  Fish  and  Wildlife  Service  or 
the  National  Marine  Fisheries  Service, 
and  the  Florida  Fish  and  Wildlife 
Conservation  Commission  on  alternative 
plans. 

(f)  Project  Implementation  Report 
review  and  approval  process.  (1)  The 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall  provide  opportimities  for 
the  public  to  review  and  comment  on 
the  draft  Project  Implementation  Report 
and  NEPA  document,  in  accordance 
with  §  385.18  and  applicable  law  and 
Corps  of  Engineers  policy. 

(2)  The  Project  Implementation  Report 
shall  contain  an  appropriate  letter  of 
intent  from  the  non-Federal  sponsor 
indicating  concurrence  with  the 
recommendations  of  the  Project 
Implementation  Report. 

(3)  Upon  the  completion  of  the  Project 
Implementation  Report  and  NEPA 
document,  the  District  Engineer  shall 
submit  the  report  and  NEPA  document 
to  the  Division  Engineer. 

(4)  Upon  receipt  and  approval  of  the 
Project  Implementation  Report  the 
Division  Engineer  shall  issue  a  public 
notice  announcing  completion  of  the 
Project  Implementation  Report  based 
upon: 

(i)  The  Division  Engineer's 
endorsement  of  the  findings  and 


recommendations  of  the  District 
Engineer;  and 

(ii)  The  Division  Engineer's 
assessment  that  the  project  has  been 
developed  and  the  report  prepared  in 
accordance  with  ciurent  law  and  policy. 
The  notice  shall  indicate  that  the  report 
has  been  submitted  to  Corps  of 
Engineers  Headquarters  for  review. 

(5)  Headquarters,  U.S.  Army  Corps  of 
Engineers  shall  conduct  a  review  in 
accordance  with  applicable  policies  and 
regulations  of  the  Corps  of  Engineers. 
Headquarters,  U.S.  Army  Corps  of 
Engineers  shall  administer  the  30-day 
state  and  agency  review  of  the  Project 
Implementation  Report,  and  as 
appropriate,  file  the  Environmental 
Impact  Statement  with  the 
Environmental  Protection  Agency. 

(6)  After  completion  of  the  review  and 
other  requirements  of  law  and  policy, 
the  Chief  of  Engineers  shall  submit  the 
Project  Implementation  Report  and  the 
Chief  of  Engineers'  recommendations  on 
the  project  to  the  Assistant  Secretary  of 
the  Army  for  Civil  Works. 

(7)  The  Assistant  Secretary  of  the 
Army  for  Civil  Works  shall  review  all 
Project  Implementation  Reports,  and 
shall,  prior  to  either  approving  them  or 
submitting  the  Assistant  Secretary's 
recommendations  to  Congress, 
coordinate  the  project  and  proposed 
recommendations  with  the  Office  of 
Management  and  Budget. 

(i)  For  projects  authorized  by  section 
601  (c)  of  WRDA  2000,  the  Assistant 
Secretary  of  the  Army  for  Civil  Works 
shall  review  and  approve  the  Project 
Implementation  Report  prior  to 
implementation  of  the  project. 

(li)  For  projects  authorized  by  section 
601(b)(2)(C)  of  WRDA  2000.  the 
Assistant  Secretary  of  the  Army  for  Civil 
Works  shall  review  the  Project 
Implementation  Report  prior  to 
submitting  the  Assistant  Secretary's 
recommendations  to  the  Conunittee  on 
Transportation  and  Infrastructure  of  the 
House  of  Representatives  and  the 
Committee  on  Environment  and  Public 
Works  of  the  Senate  for  approval. 

(iii)  For  all  other  projects,  the 
Assistant  Secretary  of  the  Army  for  Qvil 
Works  shall  review  the  Project 
Implementation  Report  prior  to 
submitting  the  Assistant  Secretary's 
reconunendations  regarding 
authorization  to  Congress. 

S  385^7    Project  Cooperation  Agreements. 

(a)  General.  Prior  to  initiating 
construction  or  implementation  of  a 
project,  the  Corps  of  Engineers  shall 
execute  a  Project  Cooperation 
Agreement  with  the  non-Federal 
sponsor  in  accordance  with  applicable 
law. 
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(b)  Verification  of  water  reservations. 
The  Project  Cooperation  Agreement 
shall  include  a  finding  that  the  South 
Florida  Water  Management  District  or 
the  Florida  Department  of 
Environmental  Protection  has  executed 
under  State  law  the  reservation  or 
allocation  of  water  for  the  natiiral 
system  as  identified  in  the  Project 
Implementation  Report.  Prior  to 
execution  of  the  Project  Cooperation 
Agreement,  the  District  Engineer  shall 
verify  in  writing  that  the  South  Florida 
Water  Management  District  or  the 
Florida  Department  of  Environmental 
Protection  has  executed  under  State  law 
the  reservation  or  allocation  of  water  for 
the  natural  system  as  identified  in  the 
Project  Implementation  Report.  The 
District  Engineer's  verification  shall 
provide  the  basis  for  the  finding  in  the 
Project  Cooperation  Agreement  and  be 
made  available  to  the  public. 

(c)  Changes  to  water  reservations. 
Reservations  or  allocations  of  water  are 
a  State  responsibility.  Any  change  to  the 
reservation  or  allocation  of  water  for  the 
natural  system  made  under  State  law 
shall  require  an  amendment  to  the 
Project  Cooperation  Agreement. 

(1)  The  District  Engineer  shall,  in 
consultation  with  the  South  Florida 
Water  Management  District,  the  Florida 
Department  of  Environmental 
Protection,  the  Department  of  the 
Interior,  the  Enviroiunental  Protection 
Agency,  the  Department  of  Commerce, 
the  Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
and  other  Federal,  State,  and  local 
agencies,  verify  in  writing  that  the 
revised  reservation  or  allocation 
continues  to  provide  for  an  appropriate 
quantity,  timing,  and  distribution  of 
water  dedicated  and  managed  for  the 
natural  system  after  considering  any 
changed  circumstances  or  new 
information  since  completion  of  the 
Project  Implementation  Report.  In 
accordance  with  applicable  State  law, 
the  non-Federal  sponsor  shall  provide 
opportunities  for  the  public  to  review 
and  comment  on  any  propiosed  changes 
in  the  water  reservation  made  by  the 
State. 

(2)  The  Secretary  of  the  Army  shall 
notify  the  appropriate  committees  of 
Congress  whenever  a  change  to  the 
reservation  or  allocation  of  water  for  the 
natural  system  executed  under  State  law 
asdescribe<^  in  the  Project 
Implementation  Report  has  been  made. 
Such  notification  shall  include  the 
Secretary's  and  the  State's  reasons  for 
determining  that  the  revised  reservation 
or  allocation  continues  to  provide  for  an 
appropriate  quantity,  timing,  and 
distribution  of  water  dedicated  and 
managed  for  the  natural  system  after 


considering  any  changed  circimistances 
or  new  information  since  completion  of 
the  Proj(  ct  Implementation  Report.  The 
Secretai  r  of  the  Army's  notification  to 
the  appi  jpriate  committees  of  Congress 
shall  be  made  available  to  the  public, 
(d)  Sayings  clause  provisions.  The 
Project  ( looperation  Agreement  shall 
ensure  that  the  Corps  of  Engineers  and 
the  non-Federal  sponsor  not: 

(1)  Eli  ninate  or  transfer  existing  legal 
sources  )f  water  until  a  new  source  of 
compare  ble  quantity  and  quality  as  that 
availabli  i  on  the  date  of  enactment  of 
WRDA  :  000  is  available  to  replace  the 
water  to  be  lost  as  a  result  of 
implemt  ntation  of  the  Plan;  and 

(2)  Rei  luce  levels  of  service  for  flood 
protectii  m  that  are: 

(i)  In  « xistence  on  the  date  of 
enactme  [it  of  WRDA  2000;  and 
(ii)  In  accordance  with  applicable  law. 

§385.28    Operating  Manuals. 

(a)  Ge,  leral  provisions.  (1)  The  Corps 
of  Engin  Jers  and  the  non-Federal 
sponsor  shall,  in  consultation  with  the 
Departm  ent  of  the  Interior,  the 
Environ  nental  Protection  Agency,  the 
Departm  ent  of  Commerce,  the  Seminole 
Tribe  of  "lorida,  the  Miccosukee  Tribe 
of  India]  is  of  Florida,  the  Florida 
Departm  ent  of  Environmental 
Protectii  n,  and  other  Federal,  State,  and 
local  ag«  ncies,  develop  Operating 
Manusd!  to  ensure  that  the  goals  and 
piupose  1  of  the  Plan  are  achieved. 

(2)  Op  grating  Manuals  shall  consist  of 
a  Systen  Operating  Manual  and  Project 
Operatii  g  Manuals.  Ln  general,  the 
System  i  )perating  Manual  provides  a 
system-i  /ide  operating  plan  for  the 
operatio  i  of  the  projects  of  the  Plan  and 
other  CS  SF  Project  featiires  and  the 
Project  ( Iperating  Manuals  provide  the 
details  n  ecessary  for  integrating  the 
operatio  i  of  the  individual  projects  with 
the  syst(  m  operation  described  in  the 
System  i  )perating  Manual. 

(3)  In  iccordance  with  §  385.18,  the 
public  slall  have  the  opportimity  to 
review  abd  conmient  on  draft  Operating 
Manuals . 

(4)  Th  J  Division  Engineer  and  the 
non-Fed  sral  sponsor  shall  approve 
complet  (d  Operating  Manuals. 

(5)  Th  5  Corps  of  Engineers  and  the 
South  F!  orida  Water  Management 
District  jhall  develop  a  guidance 
memorandum  in  accordance  with 

§  385.5  1  jr  approval  by  the  Secretary  of 
the  Ann  r,  with  the  concurrence  of  the 
Secretar '  of  the  Interior  and  the 
Govemo  r,  that  describes  the  content  of 
Operatii  g  Manuals  and  the  tasks 
necessai  y  to  develop  Operating 
Manuals , 

(6)  Op  jrating  Manuals  shall: 


(i)  Be  consistent  vdth  the  goals  and 
purposes  of  the  Plan; 

(ii)  Comply  with  NEPA,  in  accordance 
with  §385.14. 

(iii)  Describe  regulation  schedules, 
water  control,  and  operating  criteria  for 
a  project,  group  of  projects,  or  the  entire 
system: 

(iv)  Make  provisions  for  the  natural 
fluctuation  of  water  made  available  in 
any  given  year  and  fluctuations 
necessary  for  the  natiiral  system  as 
described  in  the  Plan; 

(v)  Be  consistent  with  applicable 
water  quality  standards  and  applicable 
water  quality  permitting  requirements; 

(vi)  Be  consistent  with  the  reservation 
or  allocation  of  water  for  the  natiu-al 
system  and  the  savings  clause 
provisions  described  in  the  Project 
Implementation  Report  and  the  Project 
Cooperation  Agreement  and  the 
provisions  of  §  385.35(b),  §  385.36,  and 
§  385.37  and  reflect  the  operational 
criteria  used  Ln  the  identification  of  the 
appropriate  quantity,  timing,  and 
distribution  of  water  dedicated  and 
managed  for  the  natural  system; 

(vii)  Include  a  drought  contingency 
plan  as  required  by  §  222.5(i)(5)  of  this 
chapter  and  Engineer  Regulation  ER 
1110-2-1941  "Drought  Contingency 
Plans"  that  is  consistent  with  the  Water 
Rights  Compact  Among  the  Seminole 
Tribe  of  Florida,  the  State  of  Florida, 
and  the  South  Florida  Water 
Management  District  and  Florida 
Administrative  Code  Section  40E-21 
(Water  Shortage  Plan)  and  Florida 
Administrative  Code  Section  40E-22 
(Regional  Water  Shortage  Plan);  and 

(viii)  Include  provisions  authorizing 
temporary  short-term  deviations  fi'om 
the  Operating  Manual  for  emergencies 
and  unplanned  circumstances,  as 
described  in  applicable  Corps  of 
Engineers  regulations,  including  - 
§  222.5(f)(4)  and  §  222.5(i)(5)  of  this 
chapter,  and  Engineer  Regulation  ER 
1110-2-8156  "Preparation  of  Water 
Control  Manuals."  However,  deviations 
shall  be  minimized  by  iilcluding 
planning  for  flooding  events  caused  by 
rainfall  and  hurricane  events,  as  well  as 
by  including  a  drought  contingency 
plan. 

(A)  Emergency  deviations.  Examples 
of  some  emergencies  that  can  be 
expected  to  occiir  at  a  project  are: 
drowning  and  other  accidents,  failure  of 
the  operation  facilities,  chemical  spills, 
treatment  plant  failures  and  other 
temporary  pollution  problems.  Water 
control  actions  necessary  to  abate  the 
problem  are  taken  immediately  imless 
such  action  would  create  equal  or  worse 
conditions. 

(B)  Unplanned  circumstances.  There 
are  implanned  circumstances  that  create 
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a  temporary  need  for  minor  deviations 
firom  the  Operating  Manual,  although 
they  are  not  considered  emergencies. 
Deviations  are  sometimes  necessary  to 
carry  out  maintenance  and  inspection  of 
facilities.  Requests  for  deviations  for 
unplanned  circimistances  generally 
involve  time  periods  ranging  from  a  few 
hours  to  a  few  days.  Approval  of  these 
changes  shall  be  obtained  from  the 
Division  Engineer. 

(7)  Except  as  provided  in  this  part, 
operating  manuals  generally  shall 
follow  the  procedures  for  water  control 
plans  in  §  222.5  of  this  chapter  and 
applicable  Corps  of  Engineers 
regulations  for  preparation  of  water 
control  manuals  and  regulation 
schedules,  including  Engineer 
Regulation  ER  1110-2-8156. 

(b)  System  Operating  Manual,  (l)  Not 
later  than  December  31,  2005,  the  Corps 
of  Engineers  and  the  South  Florida 
Water  Management  District  shall,  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Conumerce, 
the  Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
develop  a  System  Operating  Manual 
that  provides  a  system-wide  operating 
plan  for  the  operation  of  implemented 
projects  of  the  Plan  and  other  Central 
and  Southern  Florida  Project  features  to 
ensure  that  the  goals  and  purposes  of 
the  Plan  are  achieved. 

(2)  The  System  Operating  Manual 
shall  initially  be  based  on  the  existing 
completed  Central  and  Southern  Florida 
Project  features  and  shall  be  developed 
by  the  Corps  of  Engineers  as  provided 
in  §  222.5(g)  of  this  chapter  and  by  the 
South  Florida  Water  Management 
District  as  its  laws  and  regulations  ' 
require.  Existing  water  control  plans, 
regulation  schedules,  and  Master  Water 
Control  Plans  for  the  Central  and 
Southern  Florida  Project  shall  remain  in 
effect  until  approval  of  the  System 
Operating  Manual. 

(3)  The  System  Operating  Manual 
shall  be  revised  whenever  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District,  in  consultation 
with  the  Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  believe  it  is  necessary  to 
ensure  that  the  goals  and  purposes  of 
the  Plan  are  achieved. 

(4)  Except  as  provided  in  this  part,  the 
System  Operating  Manual  shall  follow 


the  procedures'  for  preparation  of  water 
control  manuals,  regulation  schedules 
and  Master  Water  Control  Manuals  in 
§  222.5  of  this  chapter  and  applicable 
Corps  of  Engineers  regulations. 

(5)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  provide  notice  and 
opportunity  for  public  comment  for  any 
significant  modification  to  the  System 
Operating  Manual. 

(c)  Project  Operating  Manuals.  (1)  The 
Corps  of  Engineers  and  the  non-Federal 
sponsor  shall,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Envirorunental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  develop  a  Project 
Operating  Manual  for  each  project  of  the 
Plan  that  is  implemented. 

(2)  Project  Operating  Manuals  shall  be 
considered  supplements  to  the  System 
Operating  Manual,  and  present  aspects 
of  the  projects  not  common  to  the 
system  as  a  whole. 

(3)  Each  Project  Implementation 
Report  shall,  as  appropriate,  include  a 
draft  Project  Operating  Manual  as  an 
appendix  to  the  Project  Implementation 
Report. 

(4)  As  appropriate,  the  draft  Project 
Operating  Manual  shall  be  revised  for 
the  project  construction  phase  and  the 
operational  monitoring  and  testing 
phase  after  completion  of  project 
construction. 

(5)  The  final  Project  Operating 
Manual  shall  be  completed  as  soon  as 
practicable  after  completion  of  the 
operational  testing  and  monitoring 
phase  of  the  project.  The  completed 
project  shall  continue  to  be  operated  in 
accordance  with  the  approved  draft 
Project  Operating  Manual  until  the  final 
Project  Operating  Manual  is  approved. 

(6)  The  Corps  of  Engineers  and  the 
non-Federal  sponsor  shall  provide 
notice  and  opportunity  for  public 
conunent  for  any  significant 
modification  to  the  Project  Operating 
Manual. 

§385^    Other prpiectdocuinents. 

(a)  As  appropriate,  the  Corps  of 
Engineers  and  the  non-Federal  sponsor 
may  prepare  design  docimients  to 
provide  additional  design  information 
needed  for  projects.  Such  documents 
shall  be  approved  in  accordance  with 
applicable  policies  of  the  Corps  of 
Engineers  and  the  non-Federal  sponsor. 

(b)  The  Corps  of  Engineers  ana  the 
non-Federal  sponsor  shall  prepare  plans 
and  specifications  necessary  for 
construction  of  projects.  Such 


documents  shall  be  approved  in 
accordance  with  applicable  policies  of 
the  Corps  of  Engineers  and  the  non- 
Federal  sponsor. 

(c)  The  Corps  of  Engineers  and  the 
non-Federal  sponsor  may  prepare  other 
documents  as  appropriate  during  the 
real  estate  acquisition  and  construction 
phases  for  projects.  Such  docimients 
shall  be  approved  in  accordance  with 
applicable  policies  of  the  Corps  of 
Engineers  and  the  non-Federal  sponsor. 

Subpart  D— Incorporating  New 
Information  into  the  Plan 

1385^    Mastw  Implmnentation 
Saquancing  Plan. 

(a)  Not  later  than  December  13,  2004 
the  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District 
shall,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Conunerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Envirorunental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  develop  a  Master 
Implementation  Sequencing  Plan  that 
includes  the  sequencing  and  scheduling 
for  implementation  of  all  of  the  projects 
of  the  Plan,  including  pilot  projects  and 
operational  elements,  based  on  the  best 
scientific,  technical,  funding, 
contracting,  and  other  information 
available.  The  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  shall  also  consult  with  the 
South  Florida  Ecosystem  Restoration 
Task  Force  in  preparing  the  Master 
Implementation  Sequencing  Plan. 

(1)  Projects  shall  be  sequenced  and 
scheduled  to  maximize  the  achievement 
of  the  goals  and  purposes  of  the  Plan  at 
the  earliest  possible  time  and  in  the 
most  cost-effective  way,  consistent  with 
the  requirement  that  each  project  be 
justified  on  a  next-added  increment 
basis,  including  the  achievement  of  the 
interim  goals  established  pursuant  to 
§  385.38  and  the  interim  targets 
established  pursuant  §  385.39, 
consistent  with  §  385.36  and  §  385.37(b), 
and  to  the  extent  practical  given 
funding,  engineering,  and  other 
constraints.  The  sequencing  and 
scheduling  of  projects  shall  be  based  on 
considering  factors,  including,  but  not 
limited  to: 

(i)  Technical  dependencies  and 
constraints; 

(ii)  Benefits  to  be  provided  by  the 
project; 

(iii)  Availability  of  lands  required  for 
the  project;  and 

(iv)  Avoiding  elimination  or  transfers 
of  existing  legal  sources  of  water  imtil 
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an  alternate  source  of  compar^le 
quantity  and  quality  is  available,  in 
accordance  with  §  385.36. 

(2)  The  Master  Implementation 
Sequencing  Plan  shall  include 
appropriate  discussion  of  the  logic, 
constraints,  and  other  parameters  used 
in  developing  the  sequencing  and 
scheduling  of  projects. 

(3)  In  accordance  with  §  385.18,  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  shall 
provide  opportunities  for  the  public  to 
review  and  conunent  on  the  Master 
Implementation  Sequencing  Plan. 

(b)  Whenever  necessary  to  ensure  that 
the  goals  and  purposes  of  the  Plan  are 
achieved,  but  at  least  every  five  years, 
the  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District 
shall,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  review  the  Master 
Implementation  Sequencing  Plan. 
,(1)  The  Master  Implementation 
Sequencing  Plan  may  be  revised  as 
appropriate,  consistent  with  the  goals 
and  purposes  of  the  Plan,  and  consistent 
with  §  385.36  and  §  385.37(b).  to 
incorporate  new  information  including, 
but  not  limited  to: 
-(i)  Updated  schedules  from  Project 
Management  Plans; 

(ii)  Information  obtained  from  pilot 
projects; 

(iii)  Updated  funding  information; 

(iv)  Approved  revisions  to  the  Plan; 

(v)  Congressional  or  other 
authorization  or  direction; 

(vi)  Information  resulting  from  the 
adaptive  management  program, 
including  new  information  on  costs  and 
benefits;  or 

(vii)  Information  regarding  progress 
towards  achieving  the  interim  goals 
established  pursuant  to  §  385.38  and  the 
interim  targets  established  pursuant  to 
§  385.39. 

(2)  Proposed  revisions  to  the  Master 
Implementation  Sequencing  Plan  shall 
be  analyzed  by  RECOVER  for  effects  on 
achieving  the  goals  and  purposes  of  the 
Plan  and  the  interim  goals  and  targets. 

(3)  The  revised  Master 
Implementation  Sequencing  Plan  shall 
include  information  about  the  reasons 
for  the  changes  to  the  sequencing  and 
scheduling  of  individual  projects. 

(4)  In  accordance  with  §  385.18.  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  shall 
provide  opportunities  for  the  public  to 
review  and  comment  on  revisions  to  the 


Master  I  nplementation  Sequencing 
Plan. 


§385^1 


Adaptive  management  program. 


(a)  Ge.  leral.  The  Corps  of  Engineers 
and  the  South  Florida  Water 
Manageiient  District  shall,  in 
consults  lion  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Sem  nole  Tribe  of  Florida,  the 
MiccosiKee  Tribe  of  Indians  of  Florida, 
the  Flor  da  Department  of 

Environ  nental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
establist  an  adaptive  management 
program  to  assess  responses  of  the 
South  Florida  ecosystem  to 
implementation  of  the  Plan;  to 
determiae  whether  or  not  these 
responses  match  expectations,  including 
the  achievement  of  the  expected 
performance  level  of  the  Plan,  the 
interim  |oals  established  pursuant  to 
§  385.3^  and  the  interim  targets 
establisUed  pursuant  §  385.39;  to 
determif  e  if  the  Plan,  system  or  project 
operatiohs,  or  the  sequence  and 
schedule  of  projects  should  be  modified 
to  achiere  the  goals  and  purposes  of  the 
Plan,  or  to  increase  net  benefits,  or  to 
improve!  cost  effectiveness;  and  to  seek 
continuous  improvement  of  the  Plan 
based  ufon  new  information  resulting 
from  changed  or  unforeseen 
circumstances,  new  scientific  and 
technical  information,  new  or  updated 
modelin  5;  information  developed 
through  [he  assessment  principles 
containe  d  in  the  Plan;  and  future 
authoriz  sd  changes  to  the  Plan 
integrate  d  into  the  implementation  of 
the  Plan  Endorsement  of  the  Plan  as  a 
restorati  jn  framework  is  not  intended  as 
an  artifii  ial  constraint  on  innovation  in 
its  imph  mentation. 

(b)  As,  -.essment  activities.  (1) 
KECOVI R  shall  develop  an  assessment 
program  to  assess  responses  of  the 
system  t )  implementation  of  the  Plan. 
The  Cor  )s  of  Engineers  and  the  South 
Florida  Vater  Management  District  shall 
develop  a  guidance  memorandum  in 
accordaj  ice  with  §  385.5  for  approval  by 
the  Seer  jtary  of  the  Army,  with  the 
concuTTi  nee  of  the  Secretary  of  the 
Interior  md  the  Governor,  that  describes 
the  proc  jsses  to  be  used  to  conduct 
these  as;  essments. 

(2)  RE  :OVER  shall  develop  a 
monitor  ng  program  that  is  designed  to 
measure  status  and  trends  towards 
achievin  g  the  goals  and  purposes  of  the 
Plan  thr  >ughout  the  South  Florida 
ecosyste  m. 

(3)  RE  :OVER  shall  conduct 
monitor  ng  activities  and  use  the 
informa  ion  collected  and  analyzed 
through  the  monitoring  program  as  a 


basis  for  conducting  assessment  tasks, 
which  may  include,  but  are  not  limited 
to,  the  following: 

(i)  Determining  if  measured  responses 
are  desirable  and  are  achieving  the 
interim  goals  and  the  interim  targets  or 
the  expected  performance  level  of  the 
Plan; 

(ii)  Evaluating  if  corrective  actions  to 
improve  performance  or  improve  cost- 
effectiveness  should  be  considered;  and 

(iii)  Preparing  reports  on  the 
monitoring  program. 

(4)  Whenever  it  is  deemed  necessary, 
but  at  least  every  five  years,  RECOVER 
shall  prepare  a  technical  report  that 
presents  an  assessment  of  whether  the 
goals  Eind  purposes  of  the  Plan  are  being 
achieved,  including  jvhether  the  interim 
goals  and  interim  targets  are  being 
achieved  or  are  likely  to  be  achieved. 
The  technical  report  shall  be  provided 
to  the  Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  for 
use  in  preparing  the  assessment  report. 
The  technical  report  prepared  by 
RECOVER  shall  also  be  made  available 
to  the  public. 

(i)  Tne  Corps  of  Engineers  and  the 
South^'lorida  Water  Management 
District  shall  consult  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies  in  the  development  of  the 
assessment  report.  The  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  shall  also  consult 
with  the  South  Florida  Ecosystem 
Restoration  Task  Force  in  developing 
the  assessment  report. 

(ii)  In  accordance  with  §  385.22(b),  the 
draft  assessment  report  shall  be 
externally  peer  reviewed. 

(iii)  In  accordance  with  §  385.18, 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  shall 
provide  opportunities  for  the  public  to 
review  and  comment  on  the  draft 
assessment  report. 

(iv)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  transmit  the  final 
assessment  report  to  the  Secretary  of  the 
Army,  the  Secretary  of  the  Interior,  and 
the  Governor. 

(v)  The  Secretary  of  the  Army  shall 
make  the  final  assessment  report 
available  to  the  public. 

(c)  Periodic  CERP  updates.  Not  later 
than  June  14,  2004  and  whenever 
necessary  to  ensiue  that  the  goals  and 
purposes  of  the  Plan  are  achieved,  but 
not  any  less  often  than  every  five  years, 
the  Corps  of  Engineers  and  the  South 
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Florida  Water  Management  District 
shall,  in  Consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  conduct  an  evaluation  of 
the  Plan  using  new  or  updated  modeling 
that  includes  the  latest  scientific, 
technical,  and  planning  information.  As 
part  of  the  evaluation  of  the  Plan,  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  shall 
determine  the  total  quantity  of  water 
that  is  expected  to  be  generated  by 
implementation  of  the  Plan,  including 
the  quantity  expected  to  tie  generated 
for  the  natural  system  to  attain 
restoration  goals  as  well  as  the  quantity 
expected  to  be  generated  for  use  in  the 
human  environment.  The  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  shall  also  consult 
with  die  South  Florida  Ecosystem 
Restoration  Task  Force  in  conducting 
the  evaluation  of  the  Plan.  As 
appropriate,  the  results  of  the  evaluation 
of  the  Plan  may  be  used  to  initiate 
management  actions  in  accordance  with 
paragraph  (d)  of  this  section  that  are 
necessary  to  seek  continuous 
improvement  of  the  Plan  based  upon 
new  information  resulting  from  changed 
or  unforeseen  circumstances,  new 
scientific  and  technical  information, 
new  or  updated  modeling;  information 
developed  through  the  assessment 
principles  contained  in  the  Plan;  and 
futiue  authorized  changes  to  the  Plan 
integrated  into  the  implementation  of 
the  Plan.  In  addition,  and  as 
appropriate,  the  results  of  the  evaluation 
of  the  Plan  may  be  used  to  consider 
changes  to  the  interim  goals  in 
accordance  with  §  385.38  and  changes 
to  the  interim  targets  in  accordance  with 
§385.39. 

(d)  Management  actions.  (1)  In 
seeking  continuous  improvement  of  the 
Plan  based  upon  new  information 
resulting  from  changed  or  unforeseen 
circumstances,  new  scientific  and 
technical  information,  new  or  updated 
modeling;  information  developed 
through  the  assessment  principles 
contained  in  the  Plan;  and  future 
authorized  changes  to  the  Plan 
integrated  into  the  implementation  of 
the  Plan,  the  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  and  other  non-Federal  sponsors 
sh£ill,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 


Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  use  the  assessment  report 
prepared  in  accordance  with  paragraph 
(b)  of  this  section,  information  resulting 
from  independent  scientific  review  and 
external  peer  review  in  accordance  with 
§  385.22,  or  other  appropriate 
information  including  progress  towards 
achievement  of  the  interim  goals 
established  pursuant  to  §  385.38  and  the 
interim  targets  established  pursuant  to 
§  385.39  to  determine  if  the  activities 
described  in  paragraph  (d)(2)  of  this 
section  should  be  undertaken  to  ensure 
that  the  goals  and  purposes  of  the  Plan 
are  achieved.  The  Corps  of  Engineers 
and  the  South  Florida  Water 
Management  District  shall,  in 
considtation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
consider  the  following  actions: 

(i)  Modifying  current  operations  of  the 
Plan; 

(ii)  Modifying  the  design  or 
operational  plan  for  a  project  of  the  Plan 
not  yet  implemented; 

(iii)  Modifying  the  sequence  or 
schedule  for  implementation  of  the 
Plan; 

(iv)  Adding  new  components  to  the 
Plan  or  deleting  components  not  yet 
implemented; 

(v)  Removing  or  modifying  a 
component  of  the  Plan  already  in  place; 
or 

(vi)  A  combination  of  these. 

(2)  Such  actions  should  be 
implemented  through  revisions  to 
Operating  Manuals  in  accordance  with 
§  385.28,  revisions  to  the  Master 
Implementation  Sequencing  Plan  in 
accordance  with  §  385.30,  a 
Comprehensive  Plan  Modification 
Report  in  accordance  with  §  385.32,  or 
other  appropriate  mechanisms. 

§385.32    Comprehensive  Plan  ModlficatkMi 
Report 

Whenever  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District,  in  consultation  with  the 
Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the  Seminole 
Tribe  of  Florida,  the  Miccosukee  Tribe 
of  Indians  of  Florida,  the  Florida 
Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  determine  that  changes 
to  the  Plan  are  necessary  to  ensure  that 


the  goals  and  piuposes  of  the  Plan  are 
achieved  or  that  they  are  achieved  cost- 
effectively,  or  to  ensiue  that  each  project 
of  the  Plan  is  justified  on  a  next-added 
increment  basis,  the  Corps  of  Engineers 
and  the  South  Florida  Water 
Management  District  shall,  in 
consultation  with  the  Department  of  the 
hiterior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Seminole  Tribe  of  Florida,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
prepare  a  Comprehensive  Plan 
Modification  Report  using  a  process  that 
is  consistent  widi  the  provisions  of 
§  385.10,  §  385.14,  §  385.18,  and 
§  385.19.  The  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  shall  also  consult  with  the 
South  Florida  Ecosystem  Restoration 
Task  Force  in  preparing  the 
Comprehensive  Plan  Modification 
Report. 

(a)  General  requirements.  The 
Comprehensive  Plan  Modification 
Report  shall: 

(1)  Be  initiated  at  the  discretion  of  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Seminole  Tribe  of  Florida,,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies,  after 
consideration  of  the  assessment  report 
prepared  in  accordance  with 

§  385.31(b),  requests  from  the 
Department  of  the  Interior  or  the  State, 
or  other  appropriate  information; 

(2)  Comply  with  all  applicable 
Federal  and  State  laws,  including  the 
National  Environmental  Policy  Act,  the 
Endangered  Species  Act,  the  Fish  and 
Wildlife  Coordination  Act,  the  National 
Historic  Preservation  Act,  the  Clean 
Water  Act,  the  Safe  Drinking  Water  Act, 
the  Clean  Air  Act,  the  Coastal  Zone 
Management  Act,  the  Marine  Mammal 
Protection  Act,  and  any  other  applicable 
law; 

(3)  Contain  information  such  as:  Plan 
formulation  and  evaluation,  engineering 
and  design,  estimated  benefits  and 
costs,  and  environmental  effects,; 

(4)  Include  appropriate  analyses  of 
alternatives  evaluated  by  RECOVER; 

(5)  Include  updated  water  budget 
information  for  the  Plan,  including  the 
total  quantity  of  water  that  is  expected 
to  be  generated  by  implementation  of 
the  Plan,  and  the  quantity  expected  to 
be  generated  for  the  natural  system  to 
attain  restoration  goals  as  well  as  the 
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quantity  expected  to  be  generated  for 
use  in  the  human  environment; 

(6)  Contain  appropriate  NEPA  ■ 
documentation  to  supplement  the 
Programmatic  Environmental  Impact 
Statement  included  in  the  "Final 
Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement,"  dated  April  1, 1999;  and 

(7)  Include  coordination  with  the  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  the  Florida 
Fish  and  Wildlife  Coordination 
Commission,  and  other  appropriate 
agencies  in  the  preparation  of  the 
Comprehensive  Plan  Modification 
Report,  as  required  by  applicable  law. 

(d)  Review  and  approval  of 
Comprehensive  Plan  Modification 
Report.  (1)  The  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  shall  provide  opportunities  for 
the.public  to  review  and  comment  on 
the  draft  Comprehensive  Plan 
Modification  Report  and  NEPA 
document,  in  accordance  with  §  385.18 
and  applicable  law  and  Corps  of 
Engineers  policy. 

(2)  The  Comprehensive  Plan 
Modification  Report  shall  contain  an 
appropriate  letter  of  intent  from  the 
South  Florida  Water  Management 
District  Indicating  concurrence  with  the 
recommendations  of  the  Comprehensive 
Plan  Modification  Report. 

(3)  Upon  the  compfetion  of  the 
Comprehensive  Plan  Modification 
Report  and  NEPA  document,  the  District 
Engineer  shall  submit  the  report  and 
NEPA  document  to  the  Division 
Engineer. 

(4)  Upon  receipt  and  approval  of  the 
Comprehensive  Plan  Modification 
Report,  the  Division  Engineer  shall  issue 
a  public  notice  announcing  completion 
of  the  Comprehensive  Plan  Modification 
Report  based  upon: 

(i)  The  Division  Engineer's 
endorsement  of  the  findings  and 
recommendations  of  the  District 
Engineer;  and 

(li)  The  Division  Engineer's 
assessment  that  the  report  has  been 
prepared  in  accordance  with  current 
law  and  policy.  The  notice  shall 
indicate  that  the  report  has  been 
submitted  to  Corps  of  Engineers 
Headquarters  for  review. 

(5)  Headquarters,  U.S.  Army  Corps  of 
Engineers  shall  conduct  a  review  in 
accordance  with  applicable  policies  and 
regulations  of  the  Corps  of  Engineers. 
Headquarters,  U.S.  Army  Corps  of 
Engineers  shall  administer  the  30-day 
state  and  agency  review  of  the 
Comprehensive  Plan  Modification 
Report,  and,  as  appropriate,  file  the 
Environmental  Impact  Statement  with 
the  Environmental  Protection  Agency. 
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(6)  A  ter  completion  of  the  policy 
review  and  other  requirements  of  law 
and  po  icy,  the  Chief  of  Engineers  shall 
submit  the  Comprehensive  Plan 
Modifii  lation  Report  and  the  ChieT  of 
Engine  srs'  recommendations  to  the 
Assista  It  Secretary  of  the  Army  for  Civil 
Works. 

(7)  T  le  Assistant  Secretary  of  the 
Army  f(  »r  Civil  Works  shall  review  the 
Compn  hensive  Plan  Modification 
Report  md  shall,  prior  to  submitting  the 
Assista  It  Secretary's  recommendations 
to  Conj  ress,  coordinate  the  proposed 
recomn  endations  with  the  Office  of 
Manage  tnent  and  Budget. 

(c)  M  nor  changes  to  the  Plan.  The 
Plan  re(  uires  a  process  for  adaptive 
manage  nent  and  incorporation  of  new 
informa  tion.  As  a  result  of  this  process, 
minor  a  djustments  in  the  Plan  may  be 
made  tl  rough  Project  Implementation 
Reports  It  is  not  the  intent  of  this 
section  o  require  a  continual  cycle  of 
report  V  riting  for  minor  changes. 
Instead,  the  intent  of  this  section  is  to 
develop  a  Comprehensive  Plan 
Modificbtion  Report  for  changes  to  the 
Plan  thj  t  would  require  a  supplement  to 
the  proj  rammatic  Environmental  Impact 
Statema  tit.  The  Corps  of  Engineers  and 
the  Sou  h  Florida  Water  Management 
District  nay,  in  their  discretion,  elect  to 
prepare  a  Comprehensive  Plan 
Modific  ition  Report  for  other  changes. 

§  385.33    Revisions  to  models  and 
analytics  I  tools. 

(a)  In  carrying  out  their 

respons  bilities  for  implementing  the 
Plan,  th(  I  Corps  of  Engineers,  the  South 
Florida  Vater  Management  District,  and 
other  no  n-Federal  sponsors  shall  rely  on 
the  best  available  science  including 
models  i  ind  other  analytical  tools  for 
conduct  ng  analyses  for  the  planning, 
design,  construction,  operation,  and 
assessmi  mt  of  projects.  The  selection  of 
models  i  ind  analytical  tools  shall  be 
done  in  :onsultation  with  the 
Departni  ent  of  the  Interior,  the 
Environ  nental  Protection  Agency,  the 
Departni  ent  of  Commerce,  the 
Miccosu  kee  Tribe  of  Indians  of  Florida, 
the  Seminole  Tribe  of  Florida,  the 
Florida  Department  of  Environmental 
Protecti(  n,  and  other  Federal,  State,  and 
local  agt  ncies. 

(b)  Th !  Corps  of  Engineers,  the  South 
Florida  Water  Management  District,  and 
other  noil-Federal  sponsors  may,  in 
consultation  with  the  Department  of  the 
Interior,  )the  Miccosukee  Tribe  of 
Indians  if  Florida,  the  Seminole  Tribe 
of  Floricfc,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 


periodically  revise  models  and 
anal)rtical  tools  or  develop  new  models 
and  analjrtical  tools  as  needed.  As 
appropriate,  RECOVER  shall  review  the 
adequacy  of  system-wide  simulation 
models  and  analytical  tools  used  in  the 
evaluation  and  assessment  of  projects, 
and  shall  propose  improvements  in 
system-wide  models  and  analytical  tools 
required  for  the  evaluation  and 
assessment  tasks. 

(c)  The  Corps  of  Engineers  and  the 
South  Florijda  Water  Management 
District  shall  determine  on  a  case-by- 
case  basis  what  documentation  is 
appropriate  for  revisions  to  models  and 
analytic  tools,  depending  on  the 
significance  of  the  changes  and  their 
impacts  to  thetlan.  Such  changes  may 
be  treated  as~ Minor  Changes  to  the  Plan, 
in  accordance  with  §  385.32(c)  where 
appropriate. 

§385.34    Changes  to  the  Plan. 

(a)  The  Plan  shall  be  updated  to 
incorporate  approved  changes  to  the 
Plan  resulting  from: 

(1)  Approval  by  the  Secretary  of  the 
Army  of  a  project  to  be  implemented 
pursuant  to  §  385.13; 

(2)  Authorization  of  projects  by 
Congress; 

(3)  Comprehensive  Plan  Modification 
Reports  approved  by  Congress;  or 

(4)  Other  changes  authorized  by 
Congress. 

(b)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  annually  prepare  a 
document  for  dissemination  to  the 
public  that  describes: 

(1)  The  components  of  the  Plan, 
including  any  approved  changes  to  the 
Plan; 

(2)  The  estimated  cost  of  the  Plan,  - 
including  any  approved  changes  to  the 
Plan; 

(3)  A  water  budget  for  the  Plan;  and 

(4)  The  water  that  has  been  reserved 
or  allocated  for  the  natural  system  under 
State  law  for  the  Plan. 

(c)  The  Corps  of  Engineers  shall 
annually  provide  to  the  Office  of 
Management  and  Budget  an  updated 
estimate  of  total  cost  of  the  Plan,  the 
costs  of  individual  project  components, 
and  an  explanation  of  any  changes  in 
these  estimates  from  the  initial 
estimates  contained  in  the  "Final 
Integrated  Feasibility  Report  and 
Programmatic  Environmental  Impact 
Statement,"  dated  April  1, 1999. 


Federal  Register /Vol.  68,  No.  218 /Wednesday.  November  12,  2003 /Rules  and  Regulations      64241 


SubfMrt  E— Ensuring  Protection  of  tiw 
Natural  System  and  Water  Availability 
Consistent  With  the  Goals  and 
Purpose  of  tiie  Plan 

§385.35    Achievmnent  of  the  benefits  of 
the  Plan. 

(a)  Pre-CERP  baseline  water 
availability  and  quality.  (1)  Not  later 
than  June  14,  2004  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  shall,  in 
consultation  with  the  Department  of  the 
Interior,  the  Miccosukee  Tribe  of 
Indians  of  Florida,  the  Seminole  Tribe 
of  Florida,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Florida  Department  of 
Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
develop  for  approval  by  the  Secretary  of 
the  Army,  the  pre-CERP  baseline  to  be 
used  to  aid  the  Corps  of  Engineers  and 
the  South  Florida  Water  Management 
District  in  determining  if  existing  legal 
sources  of  water  will  be  eliminated  or 
transferred  as  a  result  of  project 
implementation  as  described  in  §  385.36 
and  memorialize  the  pre-CERP  baseline 
in  an  appropriate  dociunent.  The  Corps 
of  Engineers  and  the  South  Florida 
Water  Management  District  shall 
consult  with  the  South  Florida 
Ecosystem  Restoration  Task  Force  in  the 
development  of  the  pre-CERP  baseline. 

(i)  The  pre-CERP  baseline  may 
express  the  quantity,  timing,  and 
distribution  of  water  in  stage  duration 
cinves;  exceedance  frequency  curves; 
quantities  available  in  average,  wet,  and 
dry  years;  or  any  other  method  which  is 
based  on  the  best  available  science. 

(ii)  The  pre-CERP  baseline  shall 
include  appropriate  documentation  that 
includes  a  description  of  the 
assumptions  used  to  develop  the  pre- 
CERP  baseline. 

(iii)  In  addition  to  the  development  of 
the  pre-CERP  baseline,  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  shall  conduct 
other  analyses  that  they  deem  necessary 
to  determine  if  an  existing  legal  soiuce 
of  water  has  been  eliminated  or 
transferred  or  if  a  new  soiuce  of  water 
is  of  comparable  quality  to  that  which 
has  been  eliminated  or  transferred  in 
accordance  vwth  §  385.36. 

(2)  In  accordance  with  §  385.18,  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  shall 
provide  opportunities  for  the  public  to 
review  and  conunent  on  the  pre-CERP 
baseline.         

(3)  The  pre-CERP  baseline  shall  be 
developed  with  the  conciurence  of  the 
Secretary  of  the  Interior  and  the 
Governor.  Within  180  days  of  being 
provided  the  pre-CERP  baseline,  or  such 


shorter  period  that  the  Secretary  of  the 
Interior  smd  the  Governor  may  agree  to, 
the  Secretary  of  the  Interior  and  the 
Governor  shall  provide  the  Secretary  of 
the  Army  with  a  written  statement  of 
concurrence  or  non-concurrence  with 
the  pre-CERP  baseline.  A  failure  to 
provide  a  written  statement  of 
concurrence  or  non-concurrence  within 
such  time  frame  shall  be  deemed  as 
meeting  the  conciirrency  process  of  this 
section.  A  copy  of  any  concurrency  or 
non-conciurency  statements  shall  be 
made  a  part  of  the  administrative  record 
and  referenced  in  the  final 
determination  of  the  pre-CERP  baseline. 
Any  non-conciurency  statement  shall 
specifically  detail  the  reason  or  reasons 
for  the  non-concurrence. 

(4)  Nothing  in  this  paragraph  is 
intended  to,  or  shall  it  be  interpreted  to, 
reserve  or  allocate  water  or  to  prescribe 
the  process  for  reserving  or  allocating 
water  or  for  water  management  under 
Florida  law.  Nothing  in  this  section  is 
intended  to,  nor  shall  it  be  interpreted 
to,  prescribe  any  process  of  Florida  law. 

(b)  Identification  of  water  made 
available  and  water  to  be  reserved  or 
allocated  for  the  natural  system.  (1) 
Initial  modeling  showed  that  most  of  the 
water  generated  by  the  Plan  would  go  to 
the  natmal  system  in  order  to  attain 
restoration  goals,  and  the  remainder  of 
the  water  would  go  for  use  in  the  human 
environment.  The  Corps  of  Engineers, 
the  South  Florida  Water  Management 
District,  and  other  non-Federal  sponsors 
shall  ensure  that  Project  Implementation 
Reports  identify  the  appropriate 
quantity,  timing,  and  distribution  of 
water  to  be  dedicated  and  managed  for 
the  natural  system  that  is  necessary  to 
meet  the  restoration  goals  of  the  Plan.  In 
accordance  with  the  "Comprehensive 
Everglades  Restoration  Plan  Assiuance 
of  Project  Benefits  Agreement,"  dated 
January  9,  2002  pursuant  to  section 
601(h)(2)  of  WRDA  2000,  the  South 
Florida  Water  Management  District  or 
the  Florida  Department  of 
Environmental  Protection  shall  make 
sufficient  reservations  of  water  for  the 
natural  system  under  State  law  in 
accordance  with  the  Project 
Implementation  Report  for  that  project 
and  consistent  with  the  Plan  before 
water  made  available  by  a  project  is 
permitted  for  a  consumptive  use  or 
otherwise  made  unavailable.  In 
accordance  with  §  385.31(c),  the  Corps 
of  Engineers  and  the  South  Florida 
Water  Management  District  shall,  in 
consultation  with  the  Department  of  the 
Interior,  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Florida, 
the  Florida  Department  of 


Environmental  Protection,  and  other 
Federal,  State,  and  local  agencies, 
determine  the  total  quantity  of  water 
that  is  expected  to  be  generated  by 
implementation  of  the  Plan,  including 
the  quantity  expected  to  be  generated 
for  the  natural  system  to  attain 
restoration  goals  as  well  as  the  quantity 
expected  to  be  generated  for  use  in  the 
hiunan  environment,  and  shall 
periodically  update  that  estimate,  as 
appropriate,  based  on  new  information 
resulting  from  changed  or  unforeseen 
circmnstances,  new  scientific  or 
technical  information,  new  or  updated 
models,  or  information  developed 
through  the  adaptive  assessment 
principles  contained  in  the  Plan,  or 
future  authorized  changes  to  the  Plan 
integrated  into  the  implementation  of 
the  Plan. 

(2)  Each  Project  Implementation 
Report  shall  take  into  accoimt  the 
availability  of  pre-CERP  baseline  water 
and  previously  reserved  water  as  well  as 
the  estimated  total  quantity  of  water  that 
is  necessary  for  restoration  for  the 
natiual  system  and  the  quantity  of  water 
anticipated  to  be  made  available  from 
future  projects  in  identifying  the 
appropriate  quantity,  timing,  and 
distribution  of  water  dedicated  and 
managed  for  the  natural  system, 
determining  whether  improvements  in 
water  quality  arg  necessary  to  ensiire 
that  water  delivered  to  the  natiiral 
system  meets  applicable  water  quality 
standards;  and  identifying  the  amount 
of  water  for  the  natural  systemi 
necessary  to  implement,  under  State 
law,  the  provisions  of  section 
601(h)(4)(A)(iii)(V)  of  WRDA  2000. 

(3)  Section  601(h)(3)(C){i)(I)  of  WRDA 
2000  requires  the  regulations  of  this  part 
to  establish  a  process  for  development 
of  Project  Implementation  Reports, 
Project  Cooperation  Agreements,  and 
Operating  Manuals  that  ensine  that  the 
goals  and  objectives  of  the  Plan  are 
achieved.  Section  601(h)(4)(A)(iii)(IV)  of 
WRDA  2000  provides  that  Project 
Implementation  Reports  shall  identify 
the  appropriate  quantity,  timing,  and 
distribution  of  water  dedicated  and 
managed  for  the  natiual  system.  Section 
601(h)(4)(A)(iii)(V)  of  WRDA  2000 
provides  that  Project  Implementation 
Reports  shall  identify  the  amount  of 
water  to  be  reserved  or  allocated  for  the 
natural  system  necessary  to  implement, 
under  State  law,  the  provisions  of 
section  601(h)(4)(A)(iii)(IV)  and  (VI)  of 
WRDA  2000.  To  implement  these 
provisions  and  §  385.5.  the  Corps  of 
Engineers  and  the  South  Florida  Water 
Management  District  shall  develop  a 
guidance  memorandum  in  accordance 
with  §  385.5  for  approval  by  the 
Secretary  of  the  Army,  with  the 
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concuirence  of  the  Secretary  of  the 
Interior  and  the  Governor.  The  guidance 
memorandum  shall  provide  a  process  to 
be  used  in  the  preparation  of  ft-oject 
Implementation  Reports  for  identifying 
the  appropriate  quantity,  timing,  and 
distribution  of  water  dedicated  and 
managed  for  the  natural  system; 
determining  the  quantity,  timing  and 
distribution  of  water  made  available  for 
other  water-related  needs  of  the  region; 
determining  whether  improvements  in 
water  quality  are  necessary  to  ensure 
that  water  delivered  by  the  Plan  meets 
applicable  water  quality  standards;  and 
identifying  the  amount  of  water  for  the 
natural  system  necessary  to  implement, 
under  State  law,  the  provisions  of 
section  601(h)(4){A)(iii)  of  WRDA  2000. 

Ci)  The  guidance  memorandum  shall 
generally  be  based  on  using  a  system- 
wide  analysis  of  the  water  made 
available  and  may  express  the  quantity, 
timing  and  distribution  of  water  in  stage 
duration  curves;  exceedai^e  frequency 
curves;  quantities  available  in  average, 
wet,  and  dry  years;  or  any  other  method 
which  is  based  on  the  best  available 
science.  The  guidance  memorandimi 
shall  also  provide  for  projects  that  are 
hydrologically  separate  from  the  rest  of 
the  system.  The  guidance  memorandum 
also  shall  address  procedures  for 
determining  whether  improvements  in 
water  quality  are  necessary  to  ensure 
that  water  delivered  to  the  natural 
system  meets  applicable  water  quality 
standards.  These  procedures  shall 
ensure  that  any  featiires  to  improve 
water  quality  are  implemented  in  a 
manner  consistent  with  the  cost  sharing 
provisions  of  WRDA  1996  and  WRDA 
2000. 

(ii)  The  guidance  memorandum  shall 
generally  take  into  account  the  natiual 
fluctuation  of  water  made  available  in 
any  given  year  based  on  an  appropriate 
period  of  record;  the  objective  of 
restoration  of  the  natural  system;  the 
need  for  protection  of  existing  uses 
transferred  to  new  sources; 
contingencies  for  drought  protection; 
the  need  to  identify  the  additional 
quantity,  timing,  and  distribution  of 
water  made  available  by  a  new  project 
component  while  maintaining  a  system- 
wide  perspective  on  the  amoimt  of 
water  made  available  by  the  Plan;  and 
the  need  to  determine  whether 
improvements  in  water  quality  are 
necessary  to  ensure  that  water  delivered 
by  the  Plan  meets  applicable  water 
quality  standards. 

(iii)  Project  Implementation  Reports 
approved  before  December  12,  2003  or 
before  the  development  of  the  guidance 
memorandum  may  use  whatever 
method  that  the  Corps  of  Engineers  and 
the  non-Federal  sponsor  deem  is 
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reasons  ble  and  consistent  with  the 
provisi  )ns  of  section  601  of  WRDA 
2000. 

(iv)  ^  othing  in  this  paragraph  is 
intends  d  to,  or  shall  it  be  interpreted  to, 
reserve  or  allocate  water  or  to  prescribe 
the  pro  :ess  for  reserving  or  allocating 
water  o  •  for  water  management  under 
Florida  law.  Nothing  in  this  section  is 
intende  d  to,  nor  shall  it  be  interpreted 
to,  prescribe  any  process  of  Florida  law. 

(c)  Ptbcedures  in  event  that  the 
project  does  not  perform  as  expected. 
The  Pre  ject  Implementation  Report  shall 
include  a  plan  for  operations  of  the 
project  n  the  event  that  the  project  fails 
to  provi  de  the  quantify,  timing,  or 
distribu  tion  of  water  described  in  the 
Project  mplementation  Report.  Such 
plan  shi  Jl  take  into  account  the  specific 
authori]  ;ed  purposes  of  the  project  and 
the  goalfe  and  purposes  of  the  Plan  and 
shall  also  provide  for  undertaking 
management  actions  in  accordance  with 
§  385.311(d). 


§  385.36 1  Elimination  or  transfer  of  existing 
legal  sources  of  water. 

(a)  Pursuant  to  the  provisions  of 
section  B01(h){5)(A)  of  WRDA  2000, 
Project  fcnpiementation  Reports  shall 
include  analyses  to  determine  if  existing 
legsd  sources  of  water  are  to  be 
eliminated  or  transferred  as  a  result  of 
project  jknplementation.  If 
implementation  of  the  project  shall 
cause  an  elimination  or  transfer  of 
existing  legal  sources  of  water,  then  the 
Project  1  mplementation  Report  shall 
include  m  implementation  plan  that 
ensures  iiat  such  elimination  or  transfer 
shall  no  occm-  until  a  new  soiuxe  of 
water  of  comparable  quantity  and 
quality  i  s  available  to  replace  the  water 
to  be  loa  I  as  a  result  of  implementation 
of  the  PI  m.  The  Corps  of  Engineers  and 
the  non-  federal  sponsor  shall  determine 
if  implei  aentation  of  the  project  will 
cause  an  elimination  or  transfer  of 
existing  legal  sources  of  water  by 
comparing  the  availability  of  water  with 
the  recommended  project  with  the  pre- 
CERP  bapeline  developed  in  accordance 
with  §  315.35(a),  by  using  the  water 
quality  iid  other  analyses  developed  in 
§  385.35ja)(l)(iii),  and  by  using  other 
approprfate  information. 

(b)  The  Corps  of  Engineers  and  the 
South  F]  orida  Water  Management 
District !  hall  develop  a  guidance 
memorai idiun  in  accordancewith 

§  385.5  f  )r  approval  by  the  Secretary  of 
the  Army,  with  the  concurrence  of  the 
Secretarf  of  the  Interior  and  the 
Govemo  ■,  that  describes  the  process  for 
determii  ing  if  existing  legal  sources  of 
water  ar(  to  be  eliminated  or  transferred 
and  for  c  etermining  how  and  when  a 
new  sou  ce  of  water  of  comparable 


quantity  and  qualify  as  that  available  on 
the  date  of  enactment  of  WRDA  2000  is 
available  to  replace  the  water  to  be  lost 
as  a  result  of  implementation  of  the 
Plan.  The  guidance  memorandmn  shall 
also  describe  the  process  for  comparing 
the  recommended  project  with  the  pre- 
CERP  baseline  to  determine  if  existing 
legal  sources  of  water  are  to  be 
transferred  or  eliminated  as  a  result  of 
project  implementation.  The  guidance 
memorandum  shall  include  a  definition 
for  existing  legal  sources  of  water  for  the 
purposes  of  determining  if  existing  legal 
soiu-ces  of  water  are  to  be  eliminated  or 
transferred.  Existing  legal  sources  of 
water  shall  include  those  for: 

(1)  An  agricultural  or  urban  water 
supply; 

(2)  Allocation  or  entitlement  to  the 
Seminole  Indian  Tribe  of  Florida  under 
section  7  of  the  Seminole  Indian  Land 
Claims  Settlement  Act  of  1987  (25 
U.S.C.  1772e); 

(3)  The  Miccosukee  Tribe  of  Indians 
of  Florida; 

(4)  Water  supply  for  Everglades 
National  Park;  and- 

(5)  Water  supply  for  fish  and  wildlife, 
(c)  Until  guidance  is  issued,  issues 

involving  existing  legal  sources  of  water 
should  be  resolved  on  a  case-by-case 
basis  considering  all  factors  that  can  be 
identified  as  relevant  to  decisions  under 
the  savings  clause. 

§385^7    Flood  protection. 

(a)  General.  In  accordance  with 
section  601  of  WRDA  2000,  flood  ' 
protection,  consistent  with  restoration, 
preservation,  and  protection  of  the 
natural  system,  is  a  purpose  of  the  Plan. 

(b)  Existing  flood  protection.  Each 
Project  Implementation  Report  shall 
include  appropriate  analyses,  and 
consider  the  operational  conditions 
included  in  the  pre-CERP  baseline 
developed  pursuant  to  §  385.35(a),  to 
demonstrate  that  the  levels  of  service  for 
flood  protection  that: 

(1)  Were  in  existence  on  the  date  of 
enactment  of  section  601  of  WRDA 
2000;  and 

(2)  Are  in  accordance  with  applicable 
law,  will  not  be  reduced  by 
implementation  of  the  project. 

(c)  Improved  and  new  flood 
protection.  The  overarching  objective  of 
the  Plan  is  the  restoration,  preservation, 
and  protection  of  the  South  Florida 
Ecosystem  while  providing  for  other 
water-related  needs  of  the  region, 
including  water  supply  and  flood 
protection.  As  appropriate,  the  Corps  of 
Engineers  and  the  non-Federal  sponsor 
shall  consider  opportunities  to  provide 
additional  flood  protection,  consistent 
with  restoration  of  the  natural  system, 
and  the  provisions  of  section 
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601(f)(2)(B)  of  WRDA  2000  and  other 
applicable  laws. 

§385.38    Interim  goals. 

(a)  Agreement.  (1)  The  Secretary  of 
the  Army,  the  Secretary  of  the  Interior, 
and  the  Governor  shall,  not  later  than 
December  13,  2004,  and  in  consultation 
with  the  Environmental  Protection 
Agency,  the  Department  of  Commerce, 
the  Miccosukee  Tribe  of  Indians  of 
Florida,  the  Seminole  Tribe  of  Florida, 
and  other  Federal,  State,  and  local 
agencies,  and  the  South  Florida 
Ecosystem  Restoration  Task  Force, 
execute  an  Interim  Goals  Agreement 
establishing  interim  goals  to  facilitate 
inter-agency  planning,  monitoring,  and 
assessment  so  as  to  achieve  the 
overarching  objectives  of  the  Plan  and  to 
provide  a  means  by  which  the 
restoration  success  of  the  Plan  may  be 
evaluated,  and  ultimately  reported  to 
Congress  in  accordance  with  §  385.40 
throughout  the  implementation  process. 

(2)  After  execution  of  the  Interim 
Goals  Agreement,  the  Department  of  the 
Army  shall  memorialize  the  agreement 
in  appropriate  Corps  of  Engineers 
guidance. 

(bjPuipose.  (1)  Interim  goals  are  a 
means  by  which  the  restoration  success 
of  the  Plan  may  be  evaluated  at  specific 
points  by  agency  managers,  the  State, 
and  Congress  throughout  the  overall 
planning  and  implementation  process. 
In  addition,  interim  goals  will  facilitate 
adaptive  management  and  allow  the 
Corps  of  Engineers  and  its  non-Federal 
sponsors  opportimities  to  make 
adjustments  if  actual  project 
performance  is  less  than  anticipated, 
including  recommending  changes  to  the 
Plan.  Interim  goals  are  not  standards  or 
schedules  enforceable  in  court. 

(2)  The  interim  goals  shall: 

(i)  Facilitate  inter-agency  planning, 
monitoring  and  assessment; 

(ii)  Be  provided  to  the  independent 
scientific  review  panel  established  in 
accordance  with  §  385.22(a); 

(iii)  Be  considered  in  developing  the 
Master  Implementation  Sequencing 
Plan,  Project  Implementation  Reports, 
and  Comprehensive  Plan  Modification 
Reports;  and 

(iv)  Be  considered  in  making 
budgetary  decisions  concerning 
implementation  of  the  Plan. 

(3)  To  ensure  flexibility  in 
implementing  the  Plan  over  the  next 
several  decades,  and  to  ensure  that 
interim  goals  may  reflect  changed 
circumstances  or  new  information 
resulting  from  adaptive  management, 
the  interim  goals  may  be  modified, 
consistent  with  the  processes  set  forth 
in  paragraph  (d)  of  this  section,  to 
reflect  new  information  resulting  from 


chained  or  unforeseen  circumstances, 
new  scientific  and  technical 
information,  new  or  updated  modeling; 
information  developed  through  the 
assessment  principles  contained  in  the 
Plan;  and  future  authorized  changes  to 
the  Plan  integrated  into  the 
implementation  of  the  Plan. 

(4)  The  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  sequence  and  schedule 
projects  as  appropriate  to  achieve  the 
interim  goals  and  the  interim  targets 
established  pursuant  to  §  385.39  to  the 
extent  practical  given  funding, 
technical,  or  other  constraints. 

(5)  If  the  interim  goals  have  not  been 
met  or  are  unlikely  to  be  met,  then  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District  shall 
determine  why  the  interim  goals  have 
not  been  met  or  are  unlikely  to  be  met 
and  either: 

(i)  Initiate  adaptive  management 
actions  pursuant  to  §  385.31(d)  to 
achieve  the  interim  goals  as  soon  as 
practical,  consistent  with  the  purposes 
of  the  Plan  and  consistent  with  the 
interim  targets  estab^shed  pursuant  to 
§385.39;  or 

(ii)  Recommend  changes  to  the 
interim  goals  in  accordance  with 
paragraph  rb)(3)  of  this  section. 

(c)  Principles  for  developing  interim 
goals.  (1)  RECOVER,  using  best 
available  science  and  information,  shall 
recommend  a  set  of  interim  goals  for 
implementation  of  the  Plan,  consisting 
of  regional  hydrologic  performance 
targets,  improvements  in  water  quality, 
and  anticipated  ecological  responses  for 
areas  such  as,  Lake  Okeechobee,  the 
Kissimmee  River  Region,  the  Water 
Conservation  Areas,  the  Lower  East 
Coast,  the  Upper  East  Coast,  the 
Everglades  Agricultural  Area,  and  the 
Caloosahatchee  River,  Everglades 
National  Park,  Big  Cypress  National 
Preserve,  Biscayne  Bay.  Florida  Bay, 
and  other  estuaries  and  nearshore  areas. 
These  interim  goals  shall  reflect  the 
incremental  accomplishment  of  the 
expected  performance  level  of  the  Plan, 
and  will  identify  improvements  in 
quantity,  quality,  timing,  and 
distribution  of  water  for  the  natural 
system  provided  by  the  Plan  in  five-year 
increments  that  begin  in  2005,  with  the 
goals  reflecting  the  results  expected  to 
be  achieved  by  2010  and  for  each  five- 
year  increment  thereafter.  The  interim 
gocds  shall  be  developed  through  the  use 
of  appropriate  models  and  tools  and 
shall  provide  a  quantitative  basis  for 
evaluating  the  restoration  success  of  the 
Plan  during  the  period  of 
implementation.  In  developing  the 
interim  goals  for  the  five-year 
increments,  RECOVER  shall  use  the 


Master  Implementation  Sequencing  Plan 
as  the  basis  for  predicting  performance 
at  a  given  time.  RECOVER  may 
recommend  additional  interim  goals  in 
addition  to  those  initially  developed 
and  may  propose  revisions  to  the  initial 
set  of  interim  goals  as  new  information 
is  gained  through  adaptive  management. 
Interim  goals  shall  include  increnlental 
improvements  in  the  quantity,  quality, 
timing,  and  distribution  of  water 
anticipated  to  be  required  to  meet  long- 
term  hydrological  and  ecological 
restoration  goals,  based  on  best  available 
science.  These  goals  may  be  modified, 
based  on  best  available  science  and  the 
adaptive  assessment  principles 
contained  in  the  Plan,  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  In  developing  its 
recommendations  for  interim  goals, 
RECOVER  shall  consider  indicators 
including,  but  not  limited  to: 

(i)  Hydrologic  indicators,  including: 

(A)  The  amount  of  water,  in  addition 
to  the  pre-CERP  baseline  and 
assumptions  regarding  without  project 
conditions,  which  will  be  available  to 
the  natural  system; 

(B)  Hydroperiod  targets  in  designated 
sample  areas  throughout  the  Everglades; 

(C)  The  changes  in  the  seasonal  and 
annual  overland  flow  volumes  in  the 
Everglades  that  will  be  available  to  the 
natural  system; 

(D)  The  frequency  of  extreme  high 
and  low  water  levels  in  Lake 
Okeechobee;  and 

(E)  The  frequency  of  meeting  salinity 
envelopes  in  estuaries  such  as  the  St. 
Lucie,  Caloosahatchee,  Biscayne  Bay, 
and  Florida  Bay  and  nearshore  areas. 

(ii)  Improvement  in  water  quality; 
including: 

(A)  Total  phosphorus  concentrations 
in  the  Evei^lades;  and 

(B)  Lake  Okeechobee  phosphorus 
concentrations. 

(iii)  Ecological  responses,  including: 

(A)  Increases  in  total  spatial  extent  of 
restored  wetlands; 

(B)  Improvement  in  habitat  quality; 
and 

(C)  Improvement  in  native  plant  and 
animal  abundance. 

(3)  In  developing  the  interim  goals 
based  upon  water  quality  and  expected 
ecological  responses,  the  Corps  of 
Engineers,  The  Department  of  the 
Interior,  and  the  South  Florida  Water 
Management  District  shall  take  into 
consideration  the  extent  to  which 
actions  undertaken  by  Federal,  State, 
tribal,  and  other  entities  under  programs 
not  within  the  scope  of  this  part  may      ' 
affect  achievement  of  the  goals. 

(d)  Process  for  establishing  interim 
goals.  (1)  The  recommendations  of 
RECOVER  shall  be  provided  to  the 
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Corps  of  Engineers,  the_Department  of 
the  Interior,  and  the  South  Florida 
Water  Management  District.  These 
recommendations  shall  be  provided  no 
later  than  Jime  14,  2004.  The  proposed 

^  Interim  Goals  Agreement  shall  be 
developed  by  the  Secretary  of  the  Army, 
the  Secretary  of  the  Interior  and  the 
Governor  in  consultation  with  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
the  Seminole  Tribe  of  Florida,  the 
Environmental  Protection  Agency,  the 
Department  of  the  Commerce,  other 
Federal,  State,  and  local  agencies,  and 
the  South  Florida  Ecosystem  Restoration 
Task  Force.  In  considering  the  interim 
goals  to  be  included  in  the  Interim  Goals 
Agreement,  the  Secretary  of  the  Army, 
the  Secretary  of  the  Interior,  and  the 
Governor,  shall  be  provided  with,  and    ' 
consider,  the  technical 
recommendations  of  RECOVER  and  any 
modifications  to  those 
recommendations  by  the  Corps  of 
Engineers,  the  Department  of  Interior,  or 
the  South  Florida  Water  Management 

-  District.  The  Secretary  of  the  Army  shall 
provide  a  notice  of  availability  of  the 
proposed  agreement  to  the  public  in  the 
Federal  Register  and  seek  public 
comments.  After  considering  comments 
of  the  public  on  the  proposed 
agreement,  and  incorporating  any 
suggestions  that  are  appropriate  and 
consistent  with  the  gods  and  purposes 
of  the  Plan^  the  Secretary  of  the  Army, 
the  Secretary  of  the  Interior,  and  the 
Governor,  shall  execute  the  final 
agreement,  and  the  Secretary  of  the 
Army  shall  provide  a  notice  of 
availability  to  the  public  in  the  Federal 
Register  by  no  later  than  December  13 
2004. 

(2)  In  developing  its 
recommendations  for  interim  goals, 
RECOVER  shall  use  the  principles  in 
paragraph  (c)  of  this  section. 

^)  The  Secretary  of  the  Army,  the 
Secretary  of  the  Interior,  and  the 
Governor  shall  review  the  Interim  Goals 
Agreement  at  a  minimum  of  every  five 
years  after  the  date  of  the  Interim  Goals 
Agreement,  to  determine  if  the  interim 
goals  should  be  revised.  Thereafter,  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Interior,  and  the  Governor  shall 
revise  the  interim  goals  and  execute  a 
new  agreement  as  appropriate. 
However,  the  Secretary  of  the  Army,  the 
Secretary  of  the  Interior,  and  the 
Governor  may  review  and  revise  the 
interim  goals  whenever  appropriate  as 
new  information  becomes  available. 
Any  revisions  to  the  interim  goals  shall 
be  consistent  with  the  process 
established  in  this  section. 


(2)A< 
this  sec 
and  the 
targets : 
other 
provide 
impler 


§385.3Sf  Evaluating  progress  towards 
other  witer-reiated  needs  of  ttie  region 
provideil  for  In  the  Plan. 

(a)  Pkrpose.  (1)  The  overarching 
objectiife  of  the  Plan  is  the  restoration, 
preservation,  and  protection  of  the 
South  Blorida  ecosystem  while 
providing  for  other  water-related  needs 
of  the  region,  including  water  supply 
and  flo6d  protection.  Progress  towards 
providing  for  these  other  water-related 
needs  spall  also  be  evaluated. 

provided  for  in  paragraph  (c)  of 
tion,  the  Secretary  of  the  Army 
[Governor  shall  establish  interim 
ir  evaluating  progress  towards 
iter-related  needs  of  the  region 
'  for  in  the  Plan  throughout  the 
station  process.  The  interim 
targets  and  interim  goals  shall  be 
consist*  nt  with  each  other. 

(3)  Tl  e  Departnif  nt  of  the  Army  shall 
include  these  interim  targets  in 
appropi  iate  Corps  of  Engineers 
guidanc  e. 

(4)  T(  ensure  flexibility  in 
implementing  the  Plan  over  the  next 
several  (iecades,  and  to  ensure  that 
interim  kargets  may  reflect  changed 
circumatances  or  new  information 
resulting  from  adaptive  management, 
the  inte  -im  targets  may  be  modified, 
consiste  nt  with  the  processes  set  forth 
in  paraf  raph  (c)  of  this  section,  to  reflect 
new  inftrmation  resulting  from  changed 
or  unforeseen  circumstances,  new 

and  technical  information, 
ipdated  modeling;  information 
'  through  the  assessment 
IS  contained  in  the  Plan;  and 
future  authorized  changes  to  the  Plan 
integrated  into  the  implementation  of 
the  Plail 

(5)  Thie  Corps  of  Engineers  and  the 
South  Florida  Water  Management 
District  shall  sequence  and  schedule 
projects  as  appropriate  to  achieve  the 
interim  goals  and  interim  targets  for 
other  w^ter-related  needs  of  the  region 
provideli  for  in  the  Plan,  to  the  extent 
practica  given  funding,  technical,  or 
other  CO  istraints. 

(6)  If  I  le  interim  targets  have  not  been 
met  or  s  re  unlikely  to  be  met,  then  the 
Corps  o  Engineers  and  the  South 
Florida  /Vater  Management  District  shall 
determii  le  why  the  interim  targets  have 
not  beei  met  or  are  unlikely  to  be  met 
and  eith  3r: 

(i)  Ini  iate  adaptive  management 
actions  )ursuant  to  §  385.31(d)  to 
achieve  the  interim  targets  as  soon  as 
practica  )le,  consistent  with  the 
purpose  s  of  the  Plan  and  consistent 
with  the  interim  goals  established 
pursuan :  to  §  385.38;  or 

(ii)  Re  :ommend  changes  to  the 
interim  argets  in  accordance  with 
paragrai  h  (a)(4)  of  this  section. 


scientii 
new  or 
develop 
principl 


(b)  Principles  for  developing  interim 
targets.  (1)  RECOVER,  using  best 
available  science  and  information,  shall 
recommend  a  set  of  interim  targets  for 
evaluating  progress  towards  other  water- 
related  needs  of  the  region  provided  for 
in  the  Plan.  These  interim  targets  shall 
reflect  the  incremental  accomplishment 
of  the  expected  performance  level  of  the 
Plan,  and  wiU  identify  improvements  in 
quantity,  quality,  timing  and 
distribution  of  water  in  five-year 
increments  that  begin  in  2005,  with  the 
targets  reflecting  the  results  expected  to 
be  achieved  by  2010  and  for  each  five- 
year  increment  thereafter.  The  interim 
targets  shall  be  developed  through  the 
use  of  appropriate  models  and  tools  and 
shall  provide  a  quantitative  basis  for 
evaluating  progress  towards  other  water- 
related  needs  of  the  region  provided  for 
in  the  Plan  during  the  period  of 
implementation.  In  developing  the 
interim  targets  for  the  five-year 
increments,  RECOVER  shall  use  the 
Master  Implementation  Sequencing  Plan 
as  the  basis  for  predicting  the 
performance  at  a  given  time.  RECOVER 
may  recommend  additional  interim 
targets  for  implementation  of  CERP  in 
addition  to  those  initially  developed 
and  may  propose  revisions  to  the  initial 
set  of  interim  targets  as  new  information 
is  gained  through  adaptive  management. 

(2)  In  developing  its 
recommendations  for  interim  targets, 
RECOVER  shall  consider  indicators 
including,  but  not  limited  to: 

(i)  The  frequency  of  water  restrictions 
in  the  Lower  East  Coast  Service  Areas  at 
each  time  increment; 

(ii)  The  frequency  of  water  restrictions 
in  the  Lake  Okeechobee  Service  Areas  at 
each  time  increment; 
-  (iii)  The  frequency  of  meeting  salt- 
water intrusion  protection  criteria  for 
the  Lower  East  Coast  Service  Area  at 
each  time  increment;  and 

(iv)  The  frequency  of  water  shortage 
restrictions  on  lands  cov&ed  under  the 
Water  Rights  Compact  Among  the 
Seminole  Tribe  of  Florida,  the  State  of 
Florida,  and  the  South  Florida  Water 
Management  District  at  each  time 
increment. 

(c)  Process  for  establishing  interim 
targets.  (1)  The  recommendations  of 
RECOVER  shall  be  provided  to  the 
Corps  of  Engineers  and  the  South 
Florida  Water  Management  District. 
These  recommendations  shall  be 
provided  no  later  than  June  14,  2004. 
The  proposed  interim  targets  shall  be 
developed  by  the  Secretary  of  the  Army 
and  the  Governor,  in  consultation  with 
the  Department  of  the  Interior,  the 
Environmental  Protection  Agency,  the 
Department  of  Commerce,  the 
Miccosukee  Tribe  of  Indians  of  Florida, 
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the  Seminole  Tribe  of  Florida,  the 
Florida  Department  of  Environmental 
Protection,  and  other  Federal,  State,  and 
local  agencies,  and  the  South  Florida 
Ecosystem  Restoration  Task  Force,  hi 
considering  the  interim  targets,  the 
Secretary  of  the  Army  and  the  Governor, 
shall  be  provided  with,  and  consider, 
the  technical  recommendations  of 
RECOVER  and  any  modifications  to 
those  recommendations  by  the  Corps  of 
Engineers  or  the  South  Florida  Water 
Management  District.  The  Secretary  of 
the  Army  shall  provide  a  notice  of 
availability  of  the  proposed  interim 
targets  to  the  public  in  the  Federal 
Register  and  seek  public  conunents. 
After  considering  conunents  of  the 
public  on  the  proposed  interim  targets, 
and  incorporating  any  suggestions  that 
are  appropriate  and  consistent  with  the 
goals  and  purposes  of  the  Plan,  the 
Secretary  of  the  Army  and  the  Governor, 
shall  establish  the  final  interim  targets, 
and  the  Secretary  of  the  Army  shall 
provide  a  notice  of  availability  to  the 
public  in  the  Federal  Register  by  no 
later  than  December  13,  2004,  but  not 
prior  to  the  execution  of  the  Interim 
Goals  Agreement  pursuant  to  §  385.38. 
Interim  targets  are  intended  to  facilitate 
inter-agency  planning,  monitoring,  and 
assessment  throughout  the 
implementation  process  and  are  not 
standards  or  schedules  enforceable  in 
court. 

(2)  In  developing  its 
recommendations  for  interim  targets, 
RECOVER  shall  use  the  principles  in 
paragraph  (b)  of  this  section. 

(3)  Tne  Secretary  of  the  Army  and  the 
Governor  shall  review  the  interim 
targets  at  a  minimum  every  five  years 
beginning  five  years  after  the 
establishment  of  the  interim  targets  to 
determine  if  they  should  be  revised  and 
to  determine  what  those  revisions 
should  be.  The  public  shall  also  be 
provided  with  an  opportimity  to 
comment  on  the  proposed  revisions. 
The  Secretary  of  the  Army  and  the 
Governor  may  also  revise  the  interim 
targets  whenever  appropriate  as  new 
information  becomes  available.  Any 
revisions  to  the  interim  targets  shall  be 
established  consistent  with  the  process 
described  in  this  section. 


§  385.40    Reports  to  Congress. 

(a)  Beginning  on  October  1 ,  2005  and 
periodically  thereafter  imtil  October  1 , 
2036,  the  Secretary  of  the  Army  and  the 
Secretary  of  the  Interior  shall  jointly 
submit  to  Congress  a  report  on  the 
implementation  of  the  Plan  as  required 
by  section  601(1)  of  WRDA  2000.  Such 
reports  shall  be  completed  not  less  often 
than  every  five  years. 

(b)  This  report  shall  be  prepared  in 
consultation  with  the  Environmental 
Protection  Agency,  the  Department  of 
Commerce,  the  Seminole  Tribe  of 
Florida,  the  Miccosukee  Tribe  of  Indians 
of  Florida,  the  Florida  Department  of 
Environmental  Protection,  the  South 
Florida  Water  Management  District,  and 
other  Federal,  State,  and  local  agencies 
and  the  South  Florida  Ecosystem 
Restoration  Task  Force. 

(c)  Such  reports  shall  include  a 
description  of  planning,  design,  and 
construction  work  completed,  the 
amount  of  funds  expended  during  the 
period  covered  by  the  report,  including 
a  detailed  analysis  of  the  funds 
expended  for  adaptive  management,  and 
the  work  anticipated  over  the  next  five- 
year  period  and  updated  estimates  of   , 
total  cost  of  the  Plan  and  individual 
component  costs  and  an  explanation  of 
any  changes  from  the  initial  estimates 
contained  in  the  "Final  Integrated 
Feasibility  Report  and  Programmatic 
Environmental  Impact  Statement," 
dated  April  1, 1999. 

(d)  In  addition,  each  report  shall 
include: 

(1)  The  determination  of  each 
Secretary,  and  the  Administrator  of  the 
Environmental  Protection  Agency, 
concerning  the  benefits  to  the  natural 
system  and  the  human  enviroiunent 
achieved  as  of  the  date  of  the  report  and 
whether  the  completed  projects  of  the 
Plan  are  being  operated  in  a  manner  that 
is  consistent  with  the  requirements  of 
section  601(h)  of  WRDA  2000; 

(2)  Progress  towards  the  interim  goals 
established  in  accordance  with  §  385.38 
for  assessing  progress  towards  achieving 
the  benefits  to  the  natural  system; 

(3)  Progress  towards  interim  targets 
for  other  water-related  needs  of  the 
region  provided  for  in  the  Plan 
established  pursuant  §  385.39  for 


assessing  progress  towards  achieving 
the  benefits  to  the  hiunan  enviroiunent; 
and 

(4)  A  review  of  the  activities 
performed  by  the  Secretary  pursuant  to 
section  601(k)  of  WRDA  2000  and 
§  385.18  and  §  385.19  as  they  relate  to 
socially  and  economically 
disadvantaged  individuals  and 
individuals  with  limited  English 
proficiency. 

(e)  The  discussion  on  interim  goals  in 
the  periodic  reports  shall  include: 

(1)  A  discussion  of  the  performance 
that  was  projected  to  be  achieved  in  the 
last  periodic  report  to  Congress; 

(2)  A  discussion  of  the  steps  taken  to 
achieve  the  interim  goals  since  the  last 
periodic  Report  to  Congress  and  the 
actual  performance  of  the  Plan  during 
this  period; 

(3)  If  performance  did  not  meet  the 
interim  goals,  a  discussion  of  the 
reasons  for  such  shortfall; 

(4)  Recommendations  for  improving 
performance;  and 

(5)  The  interim  goals  to  be  achieved 
in  the  next  five  years,  including  any 
revisions  to  the  interim  goals,  reflecting 
the  work  to  be  accomplished  during  the 
next  five  years,  along  with  a  discussion 
of  steps  to  be  undertaken  to  achieve  the 
interim  goals. 

(f)  The  discussion  on  interim  targets 
in  the  periodic  reports  shall  include: 

(1)  A  discussion  of  the  exi)ected  and 
actual  performance  of  the  Plan  in 
achieving  interim  targets  since  the  last 
periodic  Report  to  Congress,  including 
the  reasons  for  any  deviations  from 
expected  performance;  and 

(2)  A  discussion  of  the  interim  targets 
expected  to  be  achieved  during  the  next 
five  years,  including  specific  activities 
to  achieve  them  and  any 
reconunendations  for  improving 
performance. 

(g)  In  preparing  the  report  to  Congress 
required  pursuant  to  this  section,  the 
Corps  of  Engineers  and  the  Department 
of  the  Interior  shall  provide  an 
opportunity  for  public  review  and 
conunent,  in  accordance  with  §  385.18. 
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Appendix  A  to  Part  385— Illustrations  to  Part  389 
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-THE  Secretary  of  the  interior 

WASHINGTON 


The  Honorable  Les  Brownlee 

Acting  Secretary  of  the  Army 

Office  of  the  Under  Secretary  of  the|Army 

102  Army  Pentagon,  Rm.  3E732 

Washington,  DC  203 1 0-0 1 02 


Dear  Secretary  Brownlee: 

The  Department  of  the  Interior 
the  Army  Corps  of  Engineers  to  develop 
Comprehensive  Everglades  Restorat  on 
afforded  to  the  public,  and  all  stakeljjlders 


appreciates  the  tremendous  effort  of  the  Jacksonville  District  of 
the  programmatic  regulations  to  implement  the 
Plan  (Plan).  We  appreciate  the  extra  opportunities 
,  to  participate  in  the  development  of  the  regulations. 


ri  ;guU 


Issuance  of  the  final  programmatic 

restored  Everglades.  Along  with  thel  Assurances 

signed  by  the  President  and  the  Governor 

regulations  prescribe  processes  to 

once  again  receive  the  appropriate 

clearly  defined  and  procedures  are 

so  that  it  may  be  adjusted  as  new  infi|)rmation 


We  are  pleased  that  the  programmatic 
in  the  Plan's  implementation.  We 
memoranda,  the  pre-CERP  baseline, 
one-half  the  remaining  Everglades, 
to  ensure  that  the  goals  and  purposes 


fin  il 


The  Department  believes  that  the 
requirements  of  Section  60l(h)(3)(C 
resjult,  I  concur  with  your  issuance 


OCT  2  8  2003 


lations  is  an  important  and  significant  step  toward  a 
of  Project  Benefits  Agreement,  which  was 
of  Florida  in  January  2002,  the  programmatic 
that  the  Everglades  natural  system  environment  will 
qifantity,  timing  and  distribution  of  water.  Restoration  is 
forth  to  adaptively  manage  the  implementation  of  the  Plan 
is  developed. 


en  jure 


set 


regulations  recognize  the  role  of  Interior  and  its  agencies 
forward  to  working  with  the  Army  on  the  guidance 
and  the  joint  development  of  interim  goals.  As  steward  of 

pledge  to  work  closely  with  our  Federal  and  State  partners 
of  the  Plan  are  achieved. 


loak 


V  e 


programmatic  regulations  fully  meet  the  legal 
of  the  Water  Resources  Development  Act  of  2000. 
oflthe  final  programmatic  regulations. 

Sincerely, 


Asa 


Gale  A.  Norton 
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STAreorFLoaiDA 


TEB  BUSH 
C0VEIU40K 


(©ttice  of  tbe  (Soliemor 

THE  CAPITOL 
TALLAHASSEE,  FLORIDA  32399000 1 

WWW/lgUV.COID 

BS(MM-714« 
8Sa4a7-0Wl  fax 


October  30. 2003 


The  Honorable  Les  Brownlee 
Acting  Secretary  of  the  Army 
101  Army  Pentagon 
Washington.  DC  20310-0108 

Dear  Mr.  Brownlee: 

The  State  of  Rorkia  concurs  with  the  Programmatic  Regulators  established  by  the  United 
States  Army  Corps  of  Engineers  to  guide  the  30-year  Comprehensive  Everglades  Restoration 
Plan.  This  concurrence  letter  is  submitted  in  accordance  with  Section  601  (hK3)  of  the  Water 
Resources  Development  Act  of  2000  ('Act'). 

The  framewof1(  established  by  these  regulations  embodies  the  letter  and  spirit  of  the  law  that 
launched  Everglades  restoration  -  a  50-50  partnership  between  Florida  and  the  federal 
government  to  restore  a  more  natural  flow  of  water  to  the  famed  River  of  Grass. 

Since  passage  of  the  Act  Rorida  has  committed  more  than  $2.5  biHion  to  dean  up  poRution  and 
reptenish  the  watery  landscape  of  the  Everglades.  More  than  80  percent  of  the  land  for  initial 
restoration  prefects  and  half  the  total  land  needed  to  complete  restoration  have  been  acquired. 
Within  the  last  month,  Florida  began  operating  a  wetland  treatment  system  to  dean  water 
before  it  enters  the  pristine  marsh,  donated  the  last  of  more  than  42.000  acres  to  complete  the 
expansion  of  Everglades  National  park,  arid  started  work  on  the  first  restoration  construction 
project,  ahead  of  schedule  and  under  budget. 

The  Programmatic  Regulations  strengthen  the  fair  arKf  equital)ie  partnership  to  save  the  habitat 
of  more  than  60  endangered  species  and  replenish  the  underground  supply  of  water  for  millions 
of  Floridians. 


incerely. 


JB/pan 

cc:        Mr.  John  Paul  Woodley 


/w* 


Bush 


Q 


O 

7D 


(^ 


[FR  Doc.  03-27968  Filed  11-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7585-7] 

Office  of  Environmental  Education: 
Solicitation  Notice,  Environmental 
Education  Grants  Program  (CFDA 
66.951 ),  Fiscal  Year  2004 

Contents 

Section  I — Overview  and  Deadlines 
Section  D— Eligible  Applicants  and  Activities 
Section  III — Funding  Priorities  ■ 

Section  IV — Requirements  for  Proposals  and 

Matching  Funds 
Section  V — Review  and  Selection  Process 
Section  VI — Grantee  Responsibilities 
.  Section  VII — ^Resource  Information  and 

Mailing  List 
Appendices — Federal  Forms  and  Instructions 

Section  I.  Overview  and  Deadlines 

A.  Overview 

Subject  to  Congressional  action  to 
appropriate  funds  for  EPA's 
Environmental  Education  Grant 
Program,  this  document  solicits  grant 
proposals  from  education  institutions, 
environmental  and  educational  public 
agencies,  and  not-for-profit  501  (c)(3) 
organizations  to  support  environmental 
education  projects.  This  grants  program 
provides  financial  support  for  projects 
which  design,  demonstrate,  or 
disseminate  environmental  education 
practices,  methods,  or  techniques.  This 
program  is  authorized  under  section  6  of 
the  National  Environmental  Education 
Act  of  1990  (the  Act)  (Pub.  L.  101-619). 

Please  Note:  In  recent  years,  EPA  has 
traditionally  received  funding  of 
approximately  $3  million  annually  for  this 
grant  program.  At  the  time  of  issuance  of  this 
Solicitation  Notice,  future  funding  for  the 
program  is  uncertain  because  the  federal 
budget  for  2004  is  not  yet  final.  However, 
EPA  decided  not  to  miss  the  annual  grant 
cycle  by  failing  to  issue  a  Solicitation  Notice. 
Since  EPA  cannot  currently  anticipate  what 
the  appropriation  from  Congress,  if  any,  will 
be,  we  are  advising  potential  grant  applicants 
to  refer  to  our  Web  site  closer  to  the 
application  deadline  to  determine  the  status 
of  funding  for  the  program  (www.epa.gov/ 
enviroed).  EPA  reserves  the  right  to  reject  all 
proposals  and  make  no  awards. 

This  solicitation  notice  contains  all 
the  information  and  forms  necessary  to 
prepare  a  proposal.  If  your  project  is 
selected  as  a  finalist  after  the  evaluation 
process  is  concluded,  EPA  will  provide 
you  with  additional  Federal  forms 
needed  to  process  your  proposal.  These 
grants  require  non-fedeial  matching 
funds  for  at  least  25%  of  the  total  cost 
of  the  project. 


B.  Bnvi  xtnmental  Education  versus 
Envirvi  mental  Information 

Envii  onmental  Education:  Increases 
public  (  wareness  and  knowledge  about 
environmental  issues  and  provides  the 
skills  to  make  informed  decisions  and 
take  re^onsible  actions.  It  is  based  on 
objecti\e  and  scientifically  sound 
information.  It  does  not  advocate  a 
particular  viewpoint  or  course  of  action. 
It  teaches  individuals  how  to  weigh 
various  sides  of  an  issue  through  critical 
thinkin; ;  and  it  enhances  their  own 
problen  -solving  and  decision  making 
skills. 

Envir  ynmental  Information:  Proposals 
that  simply  disseminate  "information" 
will  not  be  funded.  These  would  be 
projects  that  provide  facts  or  opinions 
about  ei  ivironmental  issues  orjiroblems, 
but  may  not  enhance  critical-thinking, 
problen  solving  or  decision-making 
skills.  Although  information  is  an 
essentia  I  element  of  any  educational 
effort,  environmental  information  is  not, 
by  itself,  environmental  education. 

C.  Due  Date  and  Grant  Schedule 

(1)  Di  e  Date— January  6,  2004  is  the 
postmai  k  due  date  for  an  original 
proposa  signed  by  an  authorized 
represei  tative  plus  two  copies  to  be 
mailed  to  EPA.  Proposals  mailed  or  sent 
after  this  date  will  not  be  considered  for 
funding] 

(2)  R^ection  Letters— EPA 
Headqulrters  and  the  10  Regional 
Offices  iiail  these  letters  at  different 
times  asi  determined  by  scheduling  to 
accommlodate  review  teams.  Letters  are 
usually  tent  within  6  months  after 
submission  of  proposals. 

(3)  Start  Date  and  Length  of  Projects — 
July  1,  a)04  is  the  earliest  start  date  that 
applicailts  should  plan  on  and  enter  on 
their  application  forms  and  timelines. 
Budget  aeriods  cannot  exceed  one-year 
for  smalj  grants  of  $10,000  or  less.  EPA 
prefers  a  one-year  budget  period  for 
larger  gr  mts,  but  will  accept  a  budget 
period  o "  up  to  two-years,  if  the  project 
timeline  clarifies  that  more  than  a  year 
is  neces!  ary  for  full  implementation  of 
the  proj«  ct. 

D.  Addn  'sses  for  Mailing  Proposals 

Propo  ;als  requesting  over  $25,000  in 
Federal  i  snvironmental  education  grant 
funds  mbst  be  mailed  to  EPA 
Headquarters  in  Washington,  DC; 
proposak  requesting  $25,000  or  less 
from  EPA  must  be  mailed  to  the  EPA 
Regional  Office  where  the  project  takes 
place.  Tl  le  Headquarters  address  and  the 
list  of  R(  gional  Office  mailing  addresses 
by  state  s  included  at  the  end  of  this 
notice.  ^  ote  that  in  some  locations  EPA 
addresse  s  differ  for  postal  versus  courier 
service. 


E.  Dollar  Limits  Per  Proposed 

Each  year,  this  program  generates  a 
great  deal  of  public  enthusiasm  for 
developing  environmental  education 
projects.  Consequently,  EPA  receives 
many  more  applications  for  these  grants 
than  can  be  supported  with  available 
funds.  The  competition  for  grants  is 
intense,  especially  at  Headquarters 
which  usually  receives  over  250 
proposals  and  is  usually  able  to  fund  10 
tol5  grants  or  about  5%  of  the 
applicants.  The  EPA  Regional  Offices 
receive  fewer  applications  and  on 
average  fund  over  30%  each  year. 

Grants  in  excess  of  $100,000  are 
seldom  awarded  through  this  program. 
Although  the  Act  sets  a  maximum  limit 
of  $250,000  in  environmental  education 
grant  funds  for  any  one  project,  because 
of  limited  funds,  EPA  prefers  to  award 
smaller  grants  to  more  recipients.  In 
summary,  you  will  significantly 
increase  your  chance  of  being  funded  if 
yoiu'  budget  is  competitive  and  you 
request  $5,000  or  less  from  a  Regional 
Office  or  $100,000  or  less  from 
Headquarters. 

Section  II.  Eligible  Applicants  and 
Activities 

E.  Eligible  Applicants 

Any  local  education  agency,  state 
education  or  environmental  agency, 
college  or  university,  not-for-profit 
organization  as  described  in  section 
501(C)(3)  of  the  Internal  Revenue  Code, 
or  noncommercial  educational 
broadcasting  entity  may  submit  a 
proposal.  Applicant  organizations  must 
be  located  in  the  United  States  and  the 
majority  of  the  educational  activities 
must  taJce  place  in  the  United  States, 
Canada  and/or  Mexico. 

"Tribal  education  agencies"  which 
may  also  apply  include  a  school  or 
community  college  which  is  controlled 
by  an  Indian  tribe,  band,  or  nation, 
which  is  recognized  as  eligible  for 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians  and  which  is 
not  administered  by  the  Bureau  of 
Indian  Affafrs.  Tribal  organizations  do 
not  qualify  unless  they  meet  this  criteria 
or  the  not-for-profit  criteria  listed  above. 
The  terms  for  eligibility  are  defined  in 
section  3  of  the  Act  and  40  CFR  47.105. 

A  teacher's  school  district,  an 
educator's  nonprofit  organization,  or  a 
faculty  member's  college  or  university 
may  apply,  but  an  individual  teacher, 
educator,  or  feculty  member  may  not. 

F.  Multiple  or  Repeat  Proposals 

An  organization  may  submit  more 
than  one  proposal  if  the  proposals  are 
for  different  projects.  No  organization 
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will  be  awarded  more  than  one  grant  for 
the  same  project  during  the  same  fiscal 
year.  Applicants  who  received  one  of 
these  grants  in  the  past  may  submit  a 
new  proposal  to  expand  a  previously 
funded  project  or  to  fund  an  entirely 
different  one.  Each  new  proposal  will  be 
evaluated  based  upon  the  specific 
criteria  set  forth  in  this  solicitation  and 
in  relation  to  the  other  proposals 
received  in  this  fiscal  year.  Due  to 
limited  resources,  EPA  does  not 
generally  sustain  projects  beyond  the 
initial  grant  period.  This  grant  program 
is  geared  toward  providing  seed  money 
to  initiate  new  projects  or  to  advance 
existing  projects  that  are  "new"  in  some 
way,  such  as  reaching  new  audiences  or 
new  locations.  If  you  have  received  a 
grant  from  this  program  in  the  past,  it 
is  essential  that  you  explain  how  your 
current  proposal  is  new. 

G.  Restrictions  on  Curriculum 
Development 

EPA  strongly  encourages  applicants  to 
use  and  disseminate  existing 
environmental  education  materials 
(curricula,  training  materials,  activity 
books,  etc.)  rather  than  designing  new 
materials,  because  experts  indicate  that 
a  significant  amount  of  quality 
educational  materials  have  already  been 
developed  and  are  imder-utilized.  EPA 
will  consider  funding  new  materials 
only  where  the  applicant  demonstrates 
that  there  is  a  need,  e.g.,  that  existing 
educational  materials  cannot  be  adapted 
well  to  a  particular  local  environmental 
concern  or  audience,  or  existing 
materials  are  not  otherwise  accessible. 
The  applicant  must  specify  what  steps 
they  have  taken  to  determine  this  need, 
e.g.,  you  may  cite  a  conference  where 
this  need  was  discussed,  the  results  of 
inquiries  made  within  your  commimity 
or  with  various  educational  institutions, 
or  a  research  paper  or  other  published 
document.  Further,  EPA  recommends 
the  use  of  a  publication  entitled 
Environmental  Education  Materials: 
Guidelines  for  Excellence  which  was 
developed  in  part  with  EPA  funding. 
These  guidelines  contain 
r^ommendations  for  developing  and 
selecting  quality  environmental 
education  materials.  On  oiu-  Web  site 
imder  "Resources"  you  may  view  these 
guidelines  and  find  information  about 
ordering  copies. 

/.  Ineligible  Activities 

Environmental  education  funds 
cannot  be  used  for: 

(1)  Technical  training  of 
environmental  management 
professionals; 

(2)  Environmental  "information" 
projects  that  have  no  educational 


component,  as  described  in  Section  I 
(B); 

(3)  Lobbying  or  political  activities,  in 
accordance  with  0MB  Circulars  A-21, 
A-87  and  A-122; 

(4)  Advocacy  promoting  a  particular 
point  of  view  or  course  of  action; 

(5)  Non-educational  research  and 
development;  or 

(6)  Construction  projects-EPA  will  not 
fund  construction  activities  such  as  the 
acquisition  of  real  property  (e.g., 
buildings]  or  the  construction  or 
modification  of  any  building.  EPA  may, 
however,  fund  activities  such  as 
creating  a  nature  trail  or  building  a  bird 
watching  station  as  long  as  these  items 
are  an  integral  part  of  the  environmental 
education  project,  and  the  cost  is  a 
relatively  small  percentage  of  the  total 
amount  of  federal  funds  requested. 

Section  m.  Funding  Priorities 

/.  Educational  Priorities  j 

All  proposals  must  satisfy  the 
definition  of  "environmental  education" 
specified  above  in  Paragraph  (B)  and 
also  address  one  of  the  following 
educational  priorities.  The  order  of  the 
list  is  random  and  does  not  indicate  a 
ranking.  Please  read  the  definitions  that 
are  included  in  this  section  to  prevent 
your  application  from  being  rejected  for 
failiire  to  correctly  address  a  priority. 

(1)  Capacity  Building:  Increasing 
capacity  to  develop  and  deliver 
coordinated  environmental  education 
programs  across  a  state  or  across 
multiple  states. 

(2)  Education  Reform:  Utilizing 
environmental  education  as  a  catalyst  to 
advance  state,  local,  or  tribal  education 
reform  goals. 

(3)  Community  Issues:  Designing  and 
implementing  model  projects  to  educate 
the  public  about  environmental  issues 
and/or  health  issues  in  their 
commimities  through  community-based 
organizations  or  through  print,  film, 
broadcast,  or  other  media. 

(4)  Health:  Educating  teachers, 
students,  parents,  community  leaders, 
or  the  public  about  human-health 
threats  from  environmental  pollution, 
especially  as  it  affects  children,  and 
how  to  minimize  human  exposure  to 
preserve  good  health. 

(5)  Teaching  Skills:  Educating 
teachers,  faculty,  or  nonformal 
educators  about  environmental  issues  to 
improve  their  environmental  education 
teaching  skills,  e.g.,  through  workshops. 

(6)  Career  Development:  Educating 
students  in  formal  or  nonformal  settings 
about  environmental  issues  to 
encourage  environmental  careers. 

(7)  Environmental  Justice:  Educating 
low-income  or  culturally-diverse 


audiences  about  environmental  issues, 
thereby  advancing  environmental 
justice. 

Definitions:  The  terms  used  above  and 
in  Section  IV  are  defined  as  follows: 

Capacity  Building  is  a  significant  EPA 
goal,  however,  many  proposals  have 
been  rejected  for  failure  to  satisfy  the 
scope  of  this  definition.  Read  this  whole 
paragraph  carefully  and  please  note  that 
it  requires  networking  with  various 
types  of  educational  organizations  and 
statewide  implementation  of 
educational  programs.  If  your  project 
fails  to  meet  these  objectives,  please 
select  another  educational  priority.  For 
purposes  of  this  program  "Capacity 
Building"  refers  to  developing  effective 
leaders  and  organizations  that  design, 
implement,  and  link  enviroiunental 
education  programs  across  a  state  or 
states  to  promote  long-term 
sustainability  of  the  programs. 
Coordination  should  involve  all  major 
education  and  environmental  education 
providers  including  state  education  and 
natxiral  resource  agencies,  schools  and 
school  districts,  professional  education 
associations,  and  nonprofit  educational 
and  tribal  organizations.  Effective  efforts 
leverage  available  resources  and 
decrease  fi^gmentation  of  effort  and 
duplication  across  programs.  Examples 
of  activities  include:  identifying  and 
assessing  needs  and  setting  priorities; 
identifying,  evaluating  and  linking 
programs;  developing  and  implementing 
strategic  plans;  identifying  funding 
sources  and  resources;  facilitating 
communication  and  networking; 
promoting  sustained  professional 
development;  and  sponsoring 
leadership  seminars.  If  existing  capacify 
building  efforts  are  underway  in  your 
state  please  explain  how  you  will 
support  those  efforts  with  your 
proposal.  For  an  excellent  example  of  a 
successful  project  please  see 
www.epa.gov/enviroed  and  read  the 
grant  profile  for  the  1999  Ohio 
Environmental  Education  Council. 

Education  Reform  refers  to  state, 
local,  or  tribal  efforts  to  improve  student 
academic  achievement.  Where  feasible, 
collaboration  with  private  sector 
providers  of  technology  and  equipment 
is  recommended.  Education  reform 
efforts  often  focus  on  changes  in 
curriculimi,  ii^struction,  assessment  or 
how  schools  are  organized.  Curriculum 
and  instructional  changes  may  include 
inquiry  and  problem  solving,  real-world 
learning  experiences,  project-based 
learning,  team  building  and  group 
decision-making,  and  interdisciplinaiy 
study.  Assessment  changes  may  include 
developing  content  and  performance 
standards  and  realigning  curriculum 
and  instruction  to  the  new  standards 
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and  new  assessments.  School  site 
changes  may  include  creating  magnet 
schools  or  encouraging  parental  and 
community  involvement.  Note:  AH 
proposals  must  identify  existing 
educational  improvement  needs  and 
goals  and  discuss  how  the  proposed 
project  will  address  these  needs  and 
goals. 

Environmental  issue  is  one  of 
importance  to  the  community,  state,  or 
region  being  targeted  by  the  project,  e.g., 
one  community  may  have  significant  air 
pollution  problems  which  makes 
teaching  about  human  health  effects 
from  it  and  solutions  to  air  pollution 
important,  while  rapid  development  in 
another  community  may  threaten  a 
nearby  wildlife  habitat,  thus  making 
habitat  or  ecosystem  protection  a  high 
priority  issue. 

Environmental  Justice  refers  to  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  No  racial, 
ethnic,  or  socioeconomic  group  should 
bear  a  disproportionate  share  of  the 
negative  envirormiental  consequences 
that  might  result  from  the  operation  of 
industrial,  municipal,  and  commercial 
enterprises,.^nd  from  the  execution  of 
federal,  state,  local,  and  tribal  programs 
and  policies. 

Partnerships  refers  to  the  forming  of  a 
collaborative  working  relationship 
between  two  or  more  organizations  such 
as  govenmiental  agencies,  not-for-profit 
organizations,  educational  institutions, 
and/or  the  private  sector.  It  may  also      - 
refer  to  intra-organizational  unions  such 
as  the  science  and  anthropology 
departments  within  a  university 
collaborating  on  a  project. 

Wide  application  refers  to  a  project 
that  targets  a  large  and  diverse  audience 
in  terms  of  numbers  or  demographics;  or 
that  can  serve  as  a  model  program 
elsewhere. 

Section  IV.  Requirements  for  Proposals 
and  Matching  Funds 

K.  Contents  of  Proposal  and  Scoring 

In  the  order  listed  here,  the  proposal 
must  contain  the  following:  (1)  Two 
standard  federal  forms;  (2)  project 
summary  sheet;  (3)  project  description; 
(4)  detailed  budget;  (5)  timeline;  (6) 
description  of  personnel;  and  (7)  letters 
of  cotnmitment  (if  you  have  partner 
Oiganizations).  Please  follow  the 
instructions  beloW  and  do  not  submit 
additional  items.  EPA  must  make  copies 
of  your  proposal  for  use  by  grant 
reviewers.  Unnecessary  cover  letters, 
attachments,  divider  sheets,  forms  or 
binders  create  a  paperwork  burden  for 


the  rev  ewers  and  failure4o  follow 
instruc  ions  may  lower  your  score. 

Fede  al  Forms:  Application  for 
Federa,  Assistance  (SF-424)  and  Budget 
Informi  Hon  (SF-424A):  These  two 
forms  a  :e  required  for  all  federal  grants 
and  mu  st  be  submitted  on  the  front  of 
your  pr  iposal.  The  two  forms,  along 
with  ini  tructions  specific  to  this 
prograi  i  and  examples,  are  included  at 
the  end  of  this  notice.  On  our  Web  site 
these  tv  'o  forms  can  also  be  completed 
and  pri:  ited  off  with  your  data  and 
dollars  ncluded.  Only  finalists  will  be 
asked  t(  i  submit  the  other  federal  forms 
necessa  ry  to  process  a  federal  grant. 

Work  Plan  and  Appendices:  A  work 
plan  de  icribes  your  proposed  project 
and  yoi  r  budget.  Appendices  establish 
your  tie  leline,  your  qualifications,  and 
any  par  nerships  with  other 
organizations.  Include  all  five  sections 
described  below  in  the  same  order  in 
which  e  ach  is  listed.  Correct  order 
ensures  that  reviewers  easily  evaluate 
your  proposal  without  overlooking 
informauon.  Each  section  is  evaluated 
and  scored  by  reviewers.  The  highest 
possible  score  per  proposal  is  100  points 
as  outliaed  below  and  in  paragraph  (N). 

(1)  Pihject  Summary:  Provide  an 
overview  of  your  entire  project  in  the 
following  format  and  on  one  page  only: 

(a)  Oi^anization;  Describe:  (1)  Your 
organization,  and  (2)  list  your  key 
partners  for  this  grant,  if  appUcable. 
Partners  hips  are  encouraged  and 
considei  ed  to  be  a  major  factor  in  the 
success  af  projects. 

(b)  Su  mmary  Statement:  Provide  an 
overviei  /  of  your  project  that  explains 
the  con(  ept  and  your  goals  and 
objectives.  This  should  be  a  very  basic 
explanation  in  layman's  terms  to 
provide  a  reviewer  with  an 
understj  inding  of  the  purpose  and 
expected  outcome  of  your  educational 
project,  ^f  a  person  unfamiliar  with  your 
project  rteads  this  paragraph  and  they 
cannot  grasp  your  basic  concept,  then 
you  hav  s  not  achieved  what  is  requested 
here. 

(c)  Edpcational  Priority:  Identify 
which  f*iority  listed  in  Section  III  you 
will  add  ress,  such  as  education  reform. 
Proposa  s  may  address  more  than  one 
educatic  nal  priority,  however,  EPA 
cautions  against  losing  focus  on 
projects,  Evaluation  panels  often  select 
projects  with  a  clearly  defined  purpose, 
rather  tnan  projects  that  attempt  to 
address  multiple  priorities  at  die 
expense  of  a  quality  outcome. 

id)  De  ivery  Method iExplain  how  you 
will  reac  h  your  audience,  such  as 
worksho  3S,  conferences,  field  trips, 
interacti  re  programs,  etc. 

(e)  Au  Hence:  Describe  the 
demogra  jhics  of  your  target  audience 


including  the  number  and  types  you 
expect  to  reach,  such  as  teachers  and/or 
students  and  specific  grade  levels, 
health  care  providers,  migrant  workers, 
the  general  public,  etc. 

(f)  Costs:  List  the  tjrpes  of  activities  on 
which  you  will  spend  the  EPA  portion 
of  the  grant  funds. 

The  project  siunmary  will  be  scored 
on  how  well  you  provide  an  overview 
of  your  entire  project  using  the  format 
and  topics  stated  above. 

Summary-Maximum  Score:  10  Points 

(2)  Project  Description:  Describe 
precisely  what  your  project  will 
achieve — why,  how,  when,  with  what, 
and  who  will  benefit.  Explain  each 
aspect  of  your  proposal  in  enough  detail 
to  answer  a  grant  reviewer's  questions. 
This  section  is  intended  to  provide  you 
with  the  flexibility  to  be  creative  and 
does  not  require  any  specific  format  for 
describing  your  project.  However,  you 
should  address  the  following  to  ensure 
that  grant  reviewers  can  fully 
comprehend  and  score  your  project. 
Address  all  criteria  in  any  sequence  that 
best  demonstrates  the  strengths  of  your 
project. 

This  subsection  will  be  scored  on  how 
well  you  design  and  describe  yoiu- 
project  and  how  effectively  your  project 
meets  the  following  criteria: 

(a)  Why:  Explain  the  purpose  of  yoiu- 
project  and  how  it  will  address  an 
educational  priority  listed  in  Section  III, 
such  as  education  reform  or  community 
issues.  Also  identify  your 
environmental  issue,  such  as  energy 
conservation,  clean  air,  ecosystem 
protection,  or  cross-cutting  topics. 
Explain  the  importance  to  your 
community,  state,  or  region.  Specify  if 
the  project  has  the  potential  for  wide 
application,  and/or  can  serve  as  a  model 
for  use  in  other  locations  with  a  similar 
audience. 

(b)  Who:  Explain  who  will  conduct 
the  project;  identify  the  target  audience 
and  demonstrate  an  imderstanding  of 
the  needs  of  that  audience.  Important: 
explain  your  recruitment  plan  to  attract 
your  target  audience;  and  clarify  any 
incentives  used  such  as  stipends  or 
continuing  education  credits. 

-    (c)  How:  Explain  your  strategy, 
objectives,  activities,  delivery  methods, 
and  outcomes  to  establish  for  reviewers 
that  you  have  realistic  goals  and 
objectives  and  will  use  effective 
methods  to  achieve  them.  Clarify  for  the 
reviewers  how  you  will  complete  all 
basic  steps  from  beginning  to  end.  Do 
not  omit  steps  that  lead  up  to  or  follow 
the  actual  delivery  methods,  e.g.,  if  you 
plan  to  make  a  presentation  about  your 
project  at  a  local  or  national  conference, 
specify  where. 
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(d)  With  What:  Demonstrate  that  the 
project  uses  or  produces  quality 
educational  products  or  methods  that 
teach  critical-thinking,  problem-solving, 
and  decision-making  sldlls.  (Please  note 
restrictions  on  the  development  of 
curriculum  and  education^  materials  in 
Section  H.) 

Description-Maximum  Score:  40  Points 
(10  points  for  each  of  (a)  through  (d)) 

(3)  Project  Evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 
goals,  objectives,  outputs,  and  outcomes 
of  your  project.  Evaluation  plans  may  be 
quantitative  and/or  qualitative  and  may 
include,  for  example,  evaluation  tools, 
observation,  or  outside  consultation. 

Please  Note:  All  applicants  under  this 
grant  cycle  must  be  willing  to  comply  with 
forthcoming  EPA  requirements  for  using  a 
pre  and  post  training  questionnaire  to 
determine  the  overall  effectiveness  of  this 
grant  program.  Additional  information  about 
tills  requirement  should  be  available  by  the 
summer  of  2004  when  grant  finalists  are 
selected  and  awarded. 

The  project  evaluation  will  be  scored 
on  how  well  your  plan  will:  (a)  Measure 
the  project's  effectiveness;  and  (b)  apply 
evaluation  data  gathered  during  your 
project  to  strengdien  it. 

Evaluation-Maximum  Score:  10  Points 
(5  Points  each  for  (a)  and  (b)) 

(4)  Budget:  Clarify  how  EPA  funds 
and  non-federal  matching  funds  will  he 
used  for  specific  items  or  activities, 
such  as  personnel/salaries,  fringe 
benefits,  travel,  equipment,  supplies, 
contract  costs,  and  indirect  costs. 
Include  a  table  which  lists  each  major 
proposed  activity,  and  the  amoimt  of 
EPA  funds  and/or  matching  funds  that 
will  be  spent  on  each  activity.  Smaller 
grants  with  uncomplicated  budgets  may 
have  a  table  that  lists  only  a  few 
activities.  PLEASE  NOTE  the  following 
funding  restrictions: 
— ^Indirect  costs  may  be  requested  only 
if  your  organization  already  has  an 
Indirect  Cost  Rate  Agreement  in  place 
with  a  Federal  Agency  and  has  it  on 
file,  subject  to  audit. 
— Funds  for  salaries  and  fringe  benefits 
may  be  requested  only  for  those 
personnel  who  are  directly  involved 
in  implementing  the  proposed  project 
and  whose  salaries  and  fringe  benefits 
are  directly  related  to  specific 
products  or  outcomes  of  the  proposed 
project.  EPA  strongly  encourages 
applicants  to  request  reasonable 
amounts  of  funding  for  salaries  and 
fringe  benefits  to  ensure  that  yoiu- 
proposal  is  competitive. 
— ^EPA  will  not  fund  the  acquisition  of 
real  property  (including  buildings)  or 


the  construction  or  modification  of 
any  building. 

Matching  Funds  Requirement:  Non- 
federal matching  funds  of  at  least  25% 
of  the  total  cost  of  the  project  are 
required,  and  EPA  encourages 
additional  matching  funds  where 
possible.  The  match  must  be  for  an 
allowable  cost  and  may  be  provided  by 
the  applicant  or  a  partner  organization 
or  institution.  The  match  may  be 
provided  in  cash  or  by  in-kind 
contributions  and  other  non-cash 
support.  In-kind  contributions  often 
include  salaries  or  other  verifiable  costs 
and  this  value  must  be  carefully 
documented.  In  the  case  of  salaries, 
applicants  may  use  either  minimiun 
wage  or  fair  market  value.  If  the  match 
is  provided  by  a  partner  organization, 
the  applicant  is  still  responsible  for 
proper  accountability  and 
documentation.  All  grants  are  subject  to 
Federal  audit. 

Important:  The  matching  non-federal 
share  is  a  percentage  of  the  entire  cost 
of  the  project.  For  example,  if  the  75% 
federal  portion  is  $10,000,  then  the 
entire  project  should,  at  a  minimum, 
have  a  budget  of  $13,333,  with  the 
recipient  providing  a  contribution  of 
$3,333.  To  assure  that  your  match  is 
sufficient,  simply  divide  the  Federally 
requested  amount  by  three.  Your  match 
must  be  at  least  one-third  of  the 
requested  amoimt  to  be  sufficient.  For  a 
$5,000  EPA  grant  your  match  cannot  be 
less  than  $1,667. 

Other  Federal  Funds:  You  may  use 
other  Federal  funds  in  addition  to  those 
provided  by  this  program,  but  not  for 
activities  that  EPA  is  funding.  You  may 
not  use  any  federal  funds  to  meet  any 
part  of  the  required  25%  match 
described  above,  imless  it  is  specifically 
authorized  by  statute.  If  you  have 
already  been  awarded  federal  funds  for 
a  project  for  which  you  are  seeking 
additional  support  from  this  program, 
you  must  indicate  those  funds  in  the 
budget  section  of  the  work  plan.  You 
must  also  identify  the  project  officer, 
agency,  office,  address,  phone  number, 
and  the  amoimt  of  the  federal  funds. 

This  subsection  will  be  scored  on:  (a) 
How  well  the  budget  information  clearly 
and  accurately  shows  how  funds  will  be 
used;  (b)  whether  the  funding  request  is 
reasonable  given  the  activities  proposed; 
and  (c)  whether  the  funding  provides  a 
good  return  on  the  investment. 

Budget-Maximum  Score:  15  Points  (5 
points  for  each  of  (a)  through  (c)) 

(5)  Appendices:  - 

(a)  Time/i/ie— Include  a  "timeline"  to 
link  your  activities  to  a  clear  project 
schedule  and  indicate  at  what  point 
over  the  months  of  your  budget  period 


each  action,  event,  product 
development,  etc.  occurs. 

(b)  Key  Perso/ine/— Attach  a  one  page 
resume  for  the  key  personnel 
conducting  the  project.  (Maximum  of  3 
one  page  resumes  please.) 

(c)  Letters  of  Commitment— U  the 
applicant  organization  has  partners, 
such  as  schools,  state  agencies,  or  other 
organizations,  include  letters  of 
commitment  from  partners  explaining 
their  role  in  the  proposed  project.  Do 
not  include  letters  of  endorsement  or 
recommendation  or  have  them  mailed 
in  later;  they  will  not  be  considered  in 
evaluating  proposals. 

Please  do  not  submit  other 
appendices  or  attachments  such  as 
video  tapes  or  sample  curricula.  EPA 
may  request  such  items  if  your  proposal 
is  among  the  finalists  under 
consideration  for  funding. 

This  subsection  will  be  scored  based 
upon:  (1)  The  timeline  clarifies  the 
workplan  and  establishes  for  reviewers 
that  the  project  is  well  thought  out  and 
feasible  as  planned;  (2)  the 
qualifications  and  skills  of  key 
personnel  to  implement  the  project;  and 
(3)  the  type  of  partnership  (if  any)  and 
the  extent  to  which  a  firm  commitment 
is  made  by  the  partner  to  provide 
services,  fecilities,  funding,  etc. 

Appendices-Maximum  Score:  15  Points 
(5  points  each  (a)  through  (c)) 

(6)  Bonus  Points:  Reviewers  have  the 
flexibility  to  provide  up  to  10  bonus 
points  for  exceptional  projects  based  on 
the  following  criteria,  (a)  A  maximum  of 
5  bonus  points  for:  addressing  an 
educational  priority  or  environmental 
issue  well,  strong  partnerships,  solid 
recruitment  plan  for  teachers  or  other 
target  audience,  creative  use  of 
resources,  innovation,  or  other  strei^ths 
noted  by  the  reviewers,  (b)  A  maximum 
of  5  bonus  points  for  a  well  explained 
and  easily  read  proposal.  Factors  for 
points  could  include:  clear  and  concise, 
well  organized,  no  unnecessary  jargon, 
and  other  strengths  noted  by  the 
reviewers  who  evaluate  and  compare 
proposals. 

Bonus  Points-Maximum  Score:  10 
Points  (5  points  each  for  (a)  and  (b)) 

L.  Page  Limits 

The  Work  Plan  should  not  exceed  5 
pages.  'One  page"  refers  to  one  side  of 
a  single-spaced  typed  page.  The  pages 
must  be  letter  sized  (8Vz  x  11  inches), 
with  margins  at  least  one-half  inch  wide 
and  with  normal  type  size  (11  or  12 
font),  rather  than  extremely  small  t)rpe. 
The  5  page  limit  applies  to  the  narrative 
portion,  i.e.,  the  Summary.  Project 
Description,  and  Project  Evaluation.  The 


64256 


Federal  Register /Vol.  68,  Nii.  218 /Wednesday,  November  12,  2003 /Notices 


Detailed  Budget,  Timeline,  and 
Appendices  are  not  included  in  the  page 
limit. 

M.  Submission  Requirements  and 
Copies  ' 

The  applicant  must  submit  one 
original  and  two  copies  of  the  proposal 
(a  signed  SF-424,  an  SF-424A,  a  work 
plan,  a  detailed  budget,  and  the 
appendices  listed  above).  Do  not 
include  other  attachments  such  as  cover 
letters,  tables  of  contents,  additional 
federal  forms,  divider  sheets,  or 
appendices  other  than  those  listed 
above.  Grant  reviewers  often  lower 
scores  on  proposals  for  failure  to  follow 
instructions.  Your  pages  should  be 
sorted  as  listed  in  Section  IV,  with  the 
SF— 424  being  the  first  page  of  your 
proposal  and  signed  by  a  person 
authorized  to  receive  hinds.  Blue  ink  for 
signatures  is  preferred.'Proposals  must 
be  reproducible;  they  should  not  be 
bound.  They  should  be  stapled  or 
clipped  once  in  the  upper  left  hand 
comer,  on  white  paper,  and  with  page 
numbers  because  many  proposals  get 
copied  at  one  time.  MaiUng'addresses 
for  submission  of  proposals  are  listed  in 
Section  IV  of  this  dociunent. 

Forms:  If  you  receive  this  solicitation 
electronically  and  if  the  standard  federal 
forms  for  Application  (SF— 424)  and 
Budget  (SF-424A)  caimot  be  printed  by 
your  equipment,  you  may  locate  them 
the  following  ways  (but  please  read  our 
instructions  which  have  been  modified 
for  this  grant  program):  The  Federal 
Register  in  which  this  document  is 
published  contains  the  forms  and  is 
available  to  be  copied  at  many  public 
libraries;  or  you  may  call  or  write  the 
appropriate  EPA  office  listed  at  the  end 
of  this  document. 

Section  V^Review  and  Selection 
Process 

N.  Proposal  Review 

Proposals  submitted  to  EPA 
headquarters  and  regional  offices  will  be 
evaluated  using  the  criteria  defined  here 
and  in  Section  IV  of  this  solicitation. 
Proposals  will  be  reviewed  in  two 
phases — the  screening  phase  and  the 
evaluation  phase.  Ehiring  the  screening 
phase,  proposals  will  be  reviewed  to 
determine  if  they  meet  the  basic 
eligibility  requirements.  Only  those 
proposals  satisfying  all  of  the  basic 
requirements  will  enter  the  full 
evaluation  phase  of  the  review  process. 
During  the  evaluation  phase,  proposals 
will  be  evaluated  based  upon  the  quality 
of  their  work  plans.  Reviewers 
conducting  the  screening  and  evaluation 
phases  of  the  review  process  will 
include  EPA  officials  and  external 


environmental  educators  approved  by 
EPA.  At  t  le  conclusion  of  the 
evaluatioi  phase,  the  reviewers  will 
score  pro  )osals  based  upon  the  scoring 
system  d(  scribed  in  detail  in  Section  FV. 
In  summi  xy,  the  maximum  score  of  100 
points  ca  i  be  reached  as  follows: 

(1)  Projec  t  Summary — 10  Points 

(2)  Projec  t  Description — 40  Points 

(3)  Project  Evaluation — 10  Points 

(4)  Budg^— 15  Points 

(5)  Appendices — 15  Points 

(6)  Bonus  Points— 10  Points  (Only  for 
outstan  ding  proposals) 

O.  Final  i  elections 

After  ii  dividual  projects  are 
evaluatec  and  scored  by  reviewers,  as 
describee  above,  EPA  officials  in  the 
regions  ai  id  at  headquarters  will  select 
a  diverse  range  of  finalists  from  the 
highest  ra  nking  proposals.  In  making 
the  final  Selections,  EPA  will  take  into 
account  t  le  following: 

(1)  Eff©  :tiveness  of  collaborative 
activities  md  partnerships,  as  needed  to 
successfu  ly  implement  the  project; 

(2)  Env  ronmental  and  educational 
importani  ;e  of  the  activity  or  product; 

(3)  Effe  :tiveness  of  the  delivery 
mechanis  m  [i.e.,  workshop,  conference, 
etc.); 

(4)  Cos^  < 
and 

(5)  Geo  >raphic  distribution  of 
projects. 

P.  Notific  ition  to  Applicants 

Applio  ints  will  receive  a 
confirmal  ion  that  EPA  has  received 
their  proposal  once  EPA  has  received  all 
proposal^  and  entered  them  into  a 
compute!  rzed  database,  usually  within 
two  mont  IS  of  receipt.  Usually  within 
six  montl  s  of  application,  EPA  will 
contact  fi  lalists  to  request  additional 
federal  fo  ms  and  other  information  as 
recomme:  ided  by  reviewers. 

Section  V 1.  Grantees  Responsibilities 

Q.  Respo\  isible  Officials 

The  Ac :  requires  that  projects  be 
performei  I  by  the  applicant  or  by  a 
person  sa  isfactory  to  the  applicant  and 
EPA.  All  }roposals  must  identify  any 
person  ot  ler  than  the  applicant  who 


will  assis 


effectiveness  of  the  proposal; 


in  carrying  out  the  project. 


These  inc  ividuals  are  responsible  for 
receiving  the  grant  award  agreement 
from  EPA^  and  ensuring  that  all  grant 
condition  s  are  satisfied.  Recipients  are 
responsib  le  for  the  successful 
completi(  n  of  the  project. 

R.  Incurn  ng  Cdsts 

Grant  r  icipients  may  begin  incurring 


allowabh 
identifiec 


costs  on  the  start  date 
in  the  EPA  grant  award 


agreement.  Activities  must  be 
completed  and  funds  spent  within  the  ^ 
time  frames  specified  in  the  award 
agreement.  EPA  grant  funds  may  be 
used  only  for  the  purposes  set  forth  in 
the  grant  agreement  and  must  conform 
to  Federal  cost  principles  contained  in 
OMB  Circular  A-87;  A-122;  and  A-21, 
as  appropriate.  Ineligible  costs  will  be 
reduced  bom  the  final  grant  award. 

S.  Reports  and  Work  Products 

Specific  financial,  technical,  and 
other  reporting  requirements  will  be 
identified  in  the  EPA  grant  award 
agreement.  Grant  recipients  must  submit 
formal  quarterly  or  semi-annual 
progress  reports,  as  instructed  in  the 
award  agreement.  Also,  two  copies  of  a 
final  report  and  two  copies  of  all  work 
products  must  be  sent  to  the  EPA 
project  officer  within  90  days  after  the    • 
expiration  of  the  budget  period.  This 
submission  will  be  accepted  as  the  final 
requirement,  unless  the  EPA  project 
officer  notifies  you  that  changes  must  be 
made. 

Section  VII.  Resource  Information  and 
Mailing  List 

T.  Internet:  www.epa.gov/enviroed 

Please  visit  our  Web  site  where  you 
can  view  and  download:  federal  forms, 
tips  for  developing  successful  grant 
applications,  descriptions  of  projects 
funded  under  this  program  by  state,  and 
other  education  Ui^s  and  resource 
materials.  The  ^'Excellence  in  EE"  series 
of  publications  listed  there  includes 
guidelines  for:  developing  and 
evaluating  educational  materials;  the 
initial  preparation  of  environmental 
educators;  and  using  environmental 
education  in  grades  K-12  to  support 
state  and  local  education  reform  goals. 

U.  Other  Funding 

Please  note  that  this  is  a  very 
competitive  grant  program.  Limited 
funding  is  available  and  many  qualified 
grant  applications  will  not  be  reached 
by  EPA  even  though  efforts  will  be 
made  to  secure  funding  from  all 
available  sources  within  the  Agency.  If 
your  project  is  not  funded,  you  may 
wish  to  review  other  available  grant 
programs  in  the  Catalog  of  Federal 
Domestic  Assistance,  which  is  available 
at  www.cfda.gov/and  in  local  libraries. 

V.  Regulatory  References 

The  Environmental  Education  Grant 
Program  Regulations,  published  in  the 
Federal  Register  on  March  9, 1992, 
provide  additional  information  on 
EPA's  administration  of  this  program 
(57  FR  8390;  Title  40  CFR,  part  47  or  40 
CFR  part  47).  Also,  EPA's  general 
assistance  regulations  at  40  CFR  part  31 


Federal  Rqgigter/ Vol.  68,  No.  218 /Wednesday.  November  12,  2003 /Notices 


apply  to  state,  local,  and  Indian  tribal 
governments  and  40  CFR  part  30  applies 
to  dl  other  applicants  such  as  nonprofit 
organizations. 
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IV.  Federal  Procedures 

(1)  Pre-application  assistance:  None 
planned. 

(2)  Dispute  Resolution  Process: 
Procediu-es  are  in  40  CFR  30.63  and  40 
CFR  31.70. 

(3)  Quality  Assurance  Project  Plans 
are  not  required  for  Environmental 
Education  Grants  because 
environmental  data,  if  any,  is  not 
performed  by  or  for  EPA  or  submitted  to 
EPA  for  use. 

(3)  Confidential  Business  Information: 
Applicants  should  clearly  mark 
information  contained  in  their  proposal 
which  they  consider  confidential 
business  information.  EPA  will  make 
final  confidentiality  decisions  as 
specified  in  40  CFR  part  2,  subpart  B. 
If  no  such  claim  accompanies  a  proposal 
when  it  is  received  by  EPA,  it  may  be 
made  available  to  the  public  without 
fiirther  notice  to  the  applicant. 

X  Mailing  List  for  Environmental 
Education  Grants 

EPA  annually  creates  a  new  mailing 
list  for  this  grant  program,  except  that 
all  applicants  who  respond  to  this 
Solicitation  Notice  will  automatically  be 
put  on  the  next  list,  if  there  is  a  future 
grant  cycle.  A  future  cycle  is  contingent 
upon  availability  of  funding.  If  you  fail 
to  submit  a  proposal  in  response  to  this 
Solicitation  Notice,  but  wish  to  be 
added  to  the  mailing  Ust,  please  mail 
your  request  along  with  your  name, 
organization,  address,  and  phone 
niunber  to:  Environmental  Education 
Grant  Program  (Year  2005),  EPA  Office 
of  Environmental  Education  (1704  A), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

Dated:  November  5,  2003. 
CeCe  Kremer, 

Deputy  Associate  Administrator,  Office  of 
Public  Affairs. 

Mailing  Addresses  and  Information 

Applicants  who  need  more 
information  about  this  grant  program  or 
clarification  about  specific  requirements 
in  this  Solicitation  Notice,  may  contact 
the  Environmental  Education  Office  in 
Washington,  D.C.  for  grant  requests  of 
more  than  $25,000  in  Federal  funds  or 
their  EPA  regional  office  for  grant 
requests  of  $25,000  or  less. 

U.S.  EPA  Headquarters— for  Proposals 
Requesting  More  Than  $25,000  From 
EPA 

Mail  proposals  (regular  mail)  to: 
Environmental  Education  Grant 


Program,  Office  of  Environmental 
Education  (1704  A),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460 

Fed  Ex,  UPS  or  Courier  to: 
Office  of  Environmental  Education 
(Room  1426  North),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004 

Information:  Diane  Berger  or  Sheri 
Jojokian  (202)  564-0451 

U.S.  EPA  REGIONAL  OFFICES— For 
<  Proposals  Requesting  $25,000  or  Less 

Mail  the  proposal  to  the  Regional 
Office  where  the  project  will  take  place, 
rather  than  where  the  applicant  is 
located,  if  these  locations  are  different. 

EPA  Region  I—CT,  ME,  MA.  NH.  RI,  VT 
Mail  proposals  to: 
U.S.  EPA,  Region  1,  Enviro  Education 
Grants  (MGM).  1  Congress  Street, 
suite  1100,  Boston,  MA  02114 
Hand-deliver  to: 

10th  Floor  Mail  Room,  Boston  MA 
(M-F  8  a.m.-4  p.m.) 
Information: 
Kristen  Conroy,  (617)  918-1069 

EPA  Region  II— Nf.  NY,  PR,  VI 

Mail  proposals  to: 
U.S.  EPA,  Region,  II.  Enviro 
Education  Grants,  Grants  and 
Contracts  Management  Branch,  290 
Broadway,  27th  Floor,  New  York, 
NY  10007-1866 
Information: 
Teresa  Ippolito,  (212)  637-3671 

EPA  Region  lU—DC.  DE.  MD.  PA.  VA. 
WV 

Mail  proposals  to: 
U.S.  EPA,  Region  ID,  Enviro 
Education  Grants,  Grants 
Management  Section  (3PM70),  1650 
Arch  Street,  Philadelphia,  PA 
19103-2029 
Information: 
Bonnie  Tumer-Lomax  (215)  814-5542 

EPA  Region  IV— AL,  FL.  GA.  KY.  MS. 
NC,  SC.  TN 

Mail  proposals  to: 
U.S.  EPA.  Region  IV.  Enviro 
Education  Grants,  Office  of  Public 
Affairs.  61  Forsyth  Street.  SW., 
Atlanta,  GA  30303 
Information: 
Benjamin  Blair,  (404)  562-8321 

EPA  Region  V—IL.  IN.  MI.  MN.  OH.  WI 

Mail  proposals  to: 
U.S.  EPA,  Region  V,  Enviro  Education 
Grants,  Grants  Management  Section 
(MC-IOJ),  77  West  Jackson 
Boulevard,  Chicago,  IL  60604. 

Information: 


Megan  Gavin  (312)  353-5282 
Region  VI— AR,  LA.  NM,  OK.  TX 

Mail  proposals  to: 
U.S.  EPA  Region  VI.  Enviro  Education 
Grants  (6XA).  1445  Ross  Avenue, 
Dallas,  TX  75202 
Information: 
Jo  Taylor,  (214)  665-2204 

Region  VII— lA.  KS.  MO.  NE 

Mail  proposals  to: 

U.S.  EPA,  Region  Vn,  Enviro 
Education  Grants,  Office  of  External 
Programs,  901  N.  5th  Street,  Kansas 
City,  KS  66101 
Information: 
Denise  Morrison,  (913)  551-7402 

Region  VIII— CO,  MT.  ND.  SD,  UT.  WY 
Mail  proposals  to: 
U.S.  EPA,  Region  VIII.  Enviro 
Education  Grants,  999  18th  Street 
(80C),  Denver,  CO  80202-2466 
Information: 

Christine  Vigil,  (303)  312-6605 

Region  IX— AZ,  CA.  HI.  NV.  American 
Samoa.  Guam 

Mail  proposals  to: 
U.S.  EPA.  Region  IX.  Enviro 
_        Education  Grants  (CGR-3),  75 
Hawthorne  Street,  San  Francisco, 
CA  94105 

Information:  * 

Bill  Jones,  (415)  947-4276 

Region  X—AK.  ID.  OR.  WA 

Mail  proposals  to: 
U.S.  EPA,  Region  X,  Enviro  Education 
Grants,  Public  Environmental 
Resource  Center,  1200  Sixth 
Avenue  (CEC-124),  Seattle,  WA 
98101 
Information: 
Sally  Hanft,  (800)  424-4372,  (206) 
553-1207 

Instructions  for  the  SF  424 — 
Application 

This  is  a  standard  Federal  form  to  be 
used  by  applicants  as  a  required  face 
sheet  for  the  Environmental  Education 
Grants  Program.  These  instructions  are 
modified  for  this  program  only  and  do 
not  apply  to  any  other  Federal  program. 

1.  Choose  "Non-Construction" — 
under  Application — construction  costs 
are  unallowable. 

2.  Fill  in  date  you  forward  application 
to  EPA.  Leave  "Applicant  Identifier" 
blank  as  it  vdll  be  a  federal  ID  number 
filled  in  by  EPA.  If  you  have  a  state  ID 
number  it  goes  on  the  line  directly 
below. 

3.  State  use  only  (if  applicable)  or 
leave  blank. 

4.  New  Requirement:  All 
organizations  making  application  for 
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federal  grant  funds  as  of  the  current 
fiscal  year  must  acquire  a  DUNS 
Identification  Number  and  enter  it  into 
the  block  entitled  "Federal  Identifier." 
You  may  acquire  a  DUN3  number  via 
telephone  or  Web  site  from  Dun  and 
Bradstreet.  The  Web  site  is  http:// 
www.dnb.com  and  the  toll  free  phone 
number  is  1-866-705-5711.  This  new 
requirement  is  from  the  Office  of 
Management  and  Budget  (OMB)  so  any 
questions  about  this  process  should  be 
directed  to  that  Federal  Agency  and  not 
to  EPA. 

5.  Legal  name  of  applicant 
organization,  name  of  primary 
organizational  unit  which  will 
undertake  the  grant  activity,  complete 
address  of  the  applicant  organization, 
and  name,  telephone,  and  FAX  number 
of  the  person  to  contact  on  matters 
related  to  this  application.  You  do  not 
have  to  list  the  "coimty"  as  part  of  the 
address. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service.  You  can 
obtain  this  number  from  your  payroll 
office.  It  is  the  same  Federal 
Identification  Number  which  appears  on 
W-2  forms.  If  your  organization  does 
not  have  a  number,  you  may  obtain  one 
by  calling  the  Taxpayer  Services 
number  for  the  IRS. 

7.  Enter  the  appropriate  letter  in  the 
space  provided  and  if  you  are  a  not-for- 
profit  organization  you  must  be 
categorized  as  a  501  (c)(3)  by  IRS  to  be 
eligible  for  this  grant  program.. 

8.  Check  the  box  marked  "new"  since 
all  proposals  must  be  for  new  projects. 

9.  Enter  U.S.  Environmental 
Protection  Agency. 

10.  Enter  66.951  Environmental 
Education  Grants  Program 

11.  Enter  a  descriptive  title  of  the 
project — please  make  it  brief  and  also 
helpful  as  a  descriptive  title  to  be  used 
in  press  releases  and  grant  profiles 
which  go  onto  our  Web  site. 

12.  List  only  the  largest  areas  affected 
by  the  project  [e.g.,  State,  counties, 
cities). 

13.  Please  see  Section  I  (C)  in 
Solicitation  Notice  for  specifics  on 
project/budget  periods. 

14.  In  (a)  list  the  Congressional 
District  where  the  applicant 
organization  is  located;  and  in  (b)  any 
District(s)  affected  by  the  program  or 
project.  If  your  project  covers  many 
areas,  several  congressional  districts 
will  be  listed.  If  it  covers  the  entire 
state,  simply  putin  STATEWIDE.  If  you 
are  not  sure  about  the  congressional 


district,  ( all  the  County  Voter 
Registrat  on  Department. 

15.  Alt  ount  requested  or  to  be 
contribut  ed  during  the  funding/budget 
period  bj  each  contributor.  Line  (a)  is 
for  the  ai  lount  of  money  you  are 
requestin  j  from  EPA.  Lines  (b-e)  are  for 
the  amou  ats  either  you  or  another 
organizat  on  are  providing  for  this 
project.  L  ine  (f)  is  for  any  program 
income  v  hich  you  expect  will  be 
generatec  by  this  project.  Examples  of 
program  ncome  are  fees  for  services 
performe  i,  income  generated  from  the 
sale  of  mi  iterials  produced  with  the 
grant  fun  is,  or  admission  fees  to  a 
conferen<  ;e  financed  by  the  grant  funds. 
The  total  of  lines  (b-e)  must  be  at  least 
25%  of  li  le  (g),  because  this  grant 
program  las  a  matching  requirement  of 
25%  of  the  TOTAL  ALLOWABLE 
PROJECT  COSTS.  Divide  line  (a)  by 
three  to  c  etermine  the  smallest  match 
allowabh  for  your  proposal.  Value  of  in- 
kind  coni  ributions  should  be  included 
on  appro  )riate  lines  as  applicable.  For 
multiple  }rogram  funding,  use  totals 
and  shovy  breakdown  using  same 
categories  as  item  15. 

16.  Ch«  ck  (b)  (NO)  since  this  program 
is  exempi  from  this  requirement. 

1 7.  Thi  5  question  applies  to  the 
applicant  organization,  not  the  person 
who  sign  i  as  the  authorized 
represent  itive.  Categories  of  debt 
include  c  elinquent  audit  disallowances, 
loans  anc  taxes. 

18.  The  authorized  representative  is 
the  perso  i  who  is  able  to  contract  or 
obligate )  our  agency  to  the  terms  and 
conditiots  of  the  grant.  (Please  sign 
with  blue  ink.)  A  copy  of  the  governing 
body's  au  thorization  for  you  to  sign  this 
appiicati(  m  as  official  representative 
must  be  c  n  file  in  the  applicant's  office. 

Instructii  ms  for  the  SF-424A— Budget 

This  is  a  standard  Federal  form  used 
by  applic  ints  as  a  basic  budget.  These 
instructic  ns  are  modified  for  this  grant 
program  mly  and  do  not  apply  to  any 
other  Fee  eral  Program. 

Sectioi  A — Budget  Summary — Do 
NOT  con  plete — Leave  blank  for  this 
program. 

Sectior 
Complet( 
stated  below 

All; 
as  a  mat(±i 


listed  on 
to  the 
funds  in 
(mai 


itchi^ ;) 


B — Budget  Categories — 
Columns  (1),  (2)  and  (5)  as 


3  requested  and  contributed 
must  be  listed  under  the 
appropriate  Object  Class  categories 

this  form.  Please  found  figures 
nei  rest  dollar.  Include  Federal 
:olumn  (1);  Non-Federal 
funds  in  column  (2);  then 


add  sideways  and  put  the  totals  in 
column  (5)  for  all  categories.  Many 
applicants  will  blank  lines  in  some 
Object  Class  Categories  and  no  applicant 
should  have  an  entry  on  line  6(g) 
because  it  is  an  imallowable  cost  for  this 
program. 

Line  6(i) — Show  the  totals  of  lines  6(a) 
through  6(h)  in  each  column. 

Line  6(j)— Show  the  amount  of 
indirect  costs,  but  ONLY  if  your 
organization  already  has  an  Indirect 
Cost  Rate  Agreement  with  a  Federal 
Agency  and  has  it  on  file,  subject  to 
audit. 

Line  6(k) — ^Enter  the  total  of  amounts 
of  Lines  6(i)  and  6(j). 

Line  7 — Program  Income — Enter  the 
estimated  amovmt  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this     ~ 
amount  frt)m  the  total  project  amount. 
Describe  the  nature  and  soiu-ce  of 
income  in  the  detailed  budget 
description  and  your  plaimed  use  of  the 
funds. 

Detailed  Itemization  of  Costs:  The 
proposal  must  also  contain  a  detailed 
budget  description  as  specified  in 
Section  IV  (K)(4)  of  this  Notice,  and 
should  conform  to  the  following: 

Personnel:  List  all  participants  in  the 
projact  by  position  title.  Give  the 
percentage  of  the  budget  period  for 
which  they  will  be  fully  employed  on 
the  project  (e.g.,  half-time  for  half  the 
budget  period  equals  25%,  full-timer  for 
half  the  budget  period  equals  50%,  etc.). 
Give  the  annual  salary  and  the  total  cost 
over  the  budget  period  for  all  persoimel 
listed. 

Travel:  If  travel  is  budgeted,  show 
destination  and  purpose  of  travel  as 
well  as  costs. 

Equipment:  Identify  all  equipment  to 
be  purchased  and  for  what  purpose  it 
will  be  used. 

Supplies:  If  the  supply  budget  is  less 
than  2%  of  total  costs,  you  do  not  need 
to  itemize. 

Contractual:  Specify  the  natiu-e  and 
cost  of  such  services.  EPA  may  require 
review  of  contracts  for  personal  services 
prior  to  their  execution  to  assure  that  all 
costs  are  reasonable  and  necessary  to 
the  project. 

Construction:  Not  allowable  for  this 
program. 

Other:  Specify  all  other  costs  under 
this  category. 

Indirect  Costs:  Provide  an  explanation 
of  how  indirect  charges  were  calculated 
for  this  project. 
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4.UTI 


■vnocMALACCNor 


OMBAffpraral  Na  0X4S40O 


Wytfae  Coumy  School  Sfutem 


219  Itaia  Street 
WfthevUle,     VA       12345 


«.  nviomineaincATioN 


Gnn  -  aznnnnn 


■.1VM0r«PnjC*TI0M: 


CInCMi 


«cc>|wpoc»niiw.Boiiaiic 

ASaHT 
TITLE: 


6  I    6  Ij   9    I  5   I   1 


EMVIRONMEMTAL  EDUCATION  GBAHT 


tt.  MUS  WrCCm  Wr  MOIBT IMM.  eomMC  CIMM,  MB.|r 

3    Counties:     Vjrtlae,  SUA,  Greea 


7/1/04 


6/30/05 


PUNS#   See  instmctions  on  how 
~~~~-~  to  acquire  this  numt>er 


Office  of  Teaciher  Training 


N«M  and  Mipheiit  iMitar  ol  •■• 
ihitappkeaiian  (gntanacodm) 


10  ba 


Janet  Jones     (TEL)      (540)   223-4567 
(FAT)     (540)  223-7890 


r  Tv*for«mjcAMT:iwiMfanpraprttMtonir«itae|        BT 
^  SIM*  ••  •iiimiiiiiiii  gj_ni 

8    County  t   tWt  CoMWNd  iBMiliilioii  pi  M»Mr  tw>n.>g 

C  Mu«NC9«  J    MMMUMMrMy 

O  Tewwhip  K.  bidiMiTtto 

e.  Maiaw*  u  fMUum 

F   •nivMuncvil  M  noaiCMMaHHi 

Oinna  N.  Hott-I<rof  it 

0.  Other  (Specify) ,__ 


%  lUiKWI 

U.S.   ENVIROIQIEMTAL  PBOTECTI(»  ACEMCT 


II.  OOCMRWf  1IU0r«mJCMirSMIMRIi 

"Eco-Blue" 

Teacher  Tcmlning  te:  EeosTstcM  in  the 
Bine  Kldge  Hoontalns 

% 


•4. 


WWWICTSO^ 


02 


02.  04,  12 


\  example" 


•1.  maMTB  MNOaaO: 


d  Loni 


•  0«>« 


■    PfOQftfit  Inooffic 


g  TOTAL 


10,000 


3.000 


334 


13,334       * 


it.««»»uc«TioNsuuKTToiicvKWBvsr*iEcxccun«f  oaowtnis  I 

•       VE&T»«SPRCAf>PUCATIONrAPnXAnONWASUMlEAVMUkHJETOT>C 
STATE  EXKunvE  ORDER  IZirz  PROCESS  FOR  HEVCW  ON 

DATE ^_^^ 

b       NO    B  PROGRAM  IS  NOT  COVERED  BVEOian 

Q    OR  PROGRAM  HAS  NOT  BEBtSaKTEOBV  STATE  FOR  REVCW 


17.  mTMtAPPUCANrOCl.MOU0«TONANVrCOaiAL 
□  Vm        N -Yd  -  Mtach  an 


n  ♦*» 


It.  ID  TNC  MtT  or  Mr  KNOWLEOOC  iMO 

AWfNOMzn  ar  fMc  oovcMMNo  boer  or 


ut  BATA  m  Tia«  awiOTioii  paf.»»nc«Tiow  tM  mat  imp  ooaiiecT.  xm  bc 

*»r».ICAIlT  AWO  IK  APWXtWT  »nu.  COM»tV  WtTW  TWt  ATTAOHB  1 1  lliR»IICU  * 


NASBOHOWIV 

VAWMIOCO 


a.  Typad  NMiia  oi  Auaiatuad 
John  SKlth 


Superintendent  of  Schools 


d  Sqnalura  oi  AuihOfind  RapfMantatioa 


f^CWUS  I 


nStu 


C  Taliphana  nu<ntw> 

(540)      223-4231 


a  Oalt  Sqnad 

January  6, 2004 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


1.  TYPE  OF  SUBMISSION: 

Application 

n  Construction 

B  Non-Constniction 


5.  APPUCANT  INFORMATION 


Preappacation 
D  Construction 

D  Non-Construction 


2.  DATE  SUBMITTED 


OMB  Approval  No.  Q34S-0043 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identifier 


Federal  Identifier  DUNS  # 


Legal  Name: 


Address  (give  dty,  county.  State,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  HUUBER  (EIN): 

~~\-nTj 


8.  TYPE  OF  APPUCATION:  '  ' 

0  New         Q  Continuation  Q  Revision 

If  Revision,  enter  appropriate  lettef<s)  in  box(es)  I      I     (""] 

A.  Increase  Award         B.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    Otler^spec^;.- 


Organization#  Unit: 


Name  and  telephone  nxmber  of  person  to  be  contacted  on  matters  involviii 

this  application  (give  area  code) 

Name  (Tel) 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

ENVIRONMENTAL  EDUCATION  GRANT)  6  |  6  |— |  9  |  S 


12.  AREAS  AFFECTED  BY  PROJECT  ^Cates,  COcinfies,  States,  etc): 


7.  TYPE  OF  APPUCANT:  (enter  appropriate  letter  in  box) 

n 

A.  State  H.  Independent  School  Dist.  ' 

B.  County  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Trit)e 

E.  Interstate  L.  Individual 

F.  Interniunidpal  M.  Profit  Organization 

G.  Special  District  N.  Non-Profit 
O.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 

U.S.  Environmental  Protection  Agency 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


15.  ESTIMATED  FUNDING: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b.  Project 


a.  Federal 


b.  Applicant 


estate 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


TT 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.  No.    B   PROGRAM  IS  NOT  COVERED  BY  E.  0. 12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
D  Yss    If  "Yss,"  attach  an  explanation.  Q  no 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATWWPREAPPUCATION  ARE  TRUE  AND  CORRECT  THg 
DOCUMENT  HAS  BEEN  DULY  AUTHORBEO  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THEA^tJSi  C  COM^Y  vinJ^  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED.  '"''^WWT  WIU.  COMPLY  WITH  THE 


a.  Type  Name  of  Authorized  Representative 


d.  Signature  of  Authorized  Representative 


b.  Title 


Previous  Edition  Usable 
Autixxized  for  Local  Reproduction 


c.  Telephone  Numt>er 


e.  Date  Signed 


Standanl  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 
aids 

Laws 

Presidential  Documents 

Executive  orders  and  proclamations 
The  United  States  Government  Manual 
Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
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Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
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Federal  Register  information  and  research  tools,  including  Public 

InspecUon  List,  indexes,  and  links  to  GPO  Access  are  located  at: 

http://www.arcluves.gov/federal    register/ 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://list8erv.gsa.gov/archives^ublaws-l.htiiil 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  infb@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 


FEDERAL  REGISTER  PAGES  AND  DATE.  NOVEMBER 

62213-62350 3 

62351-62502 4 

62503-62730 5 

62731-63010 6 

63011-63732 7  . 

63733-63982 10 

63983-64262 12 


Federal  Register 

Vol.  68,  No.  218 

Wednesday,  November  12,  2003 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

64002.64006 

71 62548,  62758.  62759. 

62760.  62761.  62762,  64008 


3  CFR 

ProdanMtions: 

7727 62351 

7728 62503 

7729 62505 

7730 ,. 62507 

Administrattv*  Orders: 
Memorandums: 
Memorandum  of 

October  20,  2003 63975 

Presidential 

Determinations: 
No.  2004-05  of 

October  21,  2003 63977 

No.  2004-06  of 

October  2^,  2003 63979 

No.  2004-07  of 

November  1,  2003 63981 


5  CFR 

2600.... 


.62213 


7  CFR 

20 

205 

319 

331 

762 

764 

1580.... 
1910.... 
1924.... 
1941.... 
1943... 
1955... 


..62213 
.62215 
.63983 
.62218 
..62221 
..62221 
.62731 
..62221 
.62221 
.62221 
.62221 
.62221 


9  CFR 

71 

121 

130 

319 

381 

Proposed  Rules: 

93 

94 

95 


62225 

62218 

62226 

62228 

.62228,  63983 


.62386 
.62386 
.62386 


10  CFR 

11 

25 


.62509 
.62509 


14  CFR 

23 63011 

39 62228,  62231.  62233, 

62513.  63013 

71 62514.  62515.  62732, 

62733,  62734,  62735,  63017, 

63985 

97 62234 

Proposed  Rules: 

39 62405.  62408.  62409. 

62415.  62544,  62545,  64001, 


15  CFR 

902 62501 

Proposed  Rules: 

740 64009 

742 64009 

748 64009 

754 64009 

772 64009 

17  CFR 

Proposed  Rules: 

240 62872,  62910.  62972 

242 62972 


18  CFR 

4 


.63194 


20  CFR 

Proposed  Rules: 

321 63041 

404 62670 

408 62670 

416 62670 

21  CFR 

1 63017 

16 62353 

20 63017 

1240 62353 

1310 62735 

Proposed  Rules: 

1300 62255 

1301 62255 

1304 .....62255 

1307 62255 

25  CFR 

Proposed  Rules: 

161 64023 

26  CFR 

1 62516.  63733.  63734. 

63986 

31 63734 

602 63734,  63986 

Proposed  Rules: 

1 62549,  62553.  63743. 

63744 
301 62553 

27  CFR 

Proposed  Rules:  "^^ 

9 .62259.63042 


28  CFR 

14 

81 


.62516 
.62370 


11 


Federal  Register /Vol.  68,  No.  218 /Wednesday,  November  12,  2003 /Reader  Aids 


29CFR 


1910 64036 

1915 64036 

1926 64036 

30CFR 

943. 62517 

950 62519 

33CFR 

100 62524,63018 

101 62502 

104 62501 

117 62524,  62528,  63986 

160.... 62501 ,  63735 

165: 62501,  62524,  63988 

385 64200 

Propo— d  Rutet: 

165 .....64038 

37  CFR 

2 63019 

7 63019 

40  CFR 

51 63021 

52 62236,  62239,  62501, 

62529.  62738,  62869,  63021, 


60 

63 

70 

81 

131 

300 

Propos«d  Rules: 

52 62263, 

60 

81 

93 

122 

133 

271 

355 


.627  40 


622  54 


42  CFR 

71 

73 

400 

405 

410 

414 '. 

419 

426 


.631  »6 


44  CFR 

64 

206 


63991 
..62529 
..63852 
.63735 
.62239 
,62744 
..62747 

,  62553 
.62553 
.62264 
.62690 
.63042 
.63042 
.62264 
.64041 


.62353 
.62245 
.63692 
.63692 
3,  63398 
.63196 
.63398 
.63692 


.62748 
.63738 


Proposed  Rules: 

67 63745 

45  CFR 

5b 62250 

46  CFR 

2 .7. 62501 

31 62501 

71 62501 

91 62501 

115 62501 

126 62501 

176 62501 

232 62535 

281 62535 

287 62535 

295 62535 

298 62535 

310 62535 

355 62535 

380 62535 

390 62535 

47  CFR 

25 62247,63994 

51 63999 

64 62249,  62751,  63029 

73 62539,  62540,  62541 


Proposed  Rules: 

22 64050 

24 64050 

73 62554 

90 64050 

49  CFR 

383 63030 

1572 :; 63033 

Proposed  Rules: 

192 62555 

195 62555 

224..^ 62942 

393 64072 

571 62417 

587 62421 

50  CFR 

622 62373,62542 

635 63738 

648 62250 

660 62374 

Proposed  Rules: 

300 63052 

600 62267 

622 62267,  62422 

635 63747 

660 62763,63053 

679 62423 


M 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  ar>  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  NOVEMBER  12, 
2003 

ENERGY  OEPARTMENT 

Federal  claims  collection; 
published  8-14-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Everglades  Hartwr, 
Fort  Lauderdale,  FL; 
regulated  navigation  area; 
put>iished  11-12-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce  pic;  published 
10-28-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
California;  comments  due 
by  11-18-03;  published 
9-19-03  [FR  03-23953] 
COMMERCE  DEPARTMENT 
Census  Bureau 
Foreign  trade  statistics: 
Shipper's  Export 
Declaration;  Automated 
Export  Systerr^  mandatory 
filing;  comments  due  by 
11-21-03;  published  10- 
22-03  [FR  03-26576] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulations: 

Foreign  policy-based  export 
controls;  effects;  request 
for  comments;  comments 
due  by  11-21-03;  , 
published  10-21-03  [FR 
03-26564] 
Export  Administration 

regulations: 
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Settlement  of  administrative 
enforcement  cases; 
penalty  guidance; 
comments  due  by  11 -IT- 
OS;  published  9-17-03  [FR 
03-23499] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States' 
fisheries — 

Fishing  Quotas  (2004); 
Atlantic  surfdams, 
ocean  quahogs,  and 
Maine  mahogany  ocean 
quahog;  comments  due 
by  11-21-03;  published 
10-22-03  [FR  03-26676] 
Intemational  fisheries 
regulations: 
Pacific  tuna- 
Management  measures; 
comments  due  by  11- 
19-03;  published  11-7- 
03  [FR  03-28128] 
DEFENSE  DEPARTMENT 
Civil  defense: 
Munitions  Response  Site 
Priorization  Protocol 
Correction;  comments  due 
by  11-20-03;  published 
9-10-03  (FR  03-21013] 
Federal  Acquisition  Regulation 
(FAR): 

Buy  American  Act— 
Nonavailat>le  articles; 
comments  due  by  11- 
17-03;  published  9-16- 
03  [FR  03-23530] 
Standard  Fonm  (SF  1417); 
fonn  elimination; 
comments  due  by  11-17- 
03;  published  9-16-03  [FR 
03-23531] 
Munitions  Response  Site 
Prioritization  Protocol; 
comments  due  by  11-20-03; 
published  8-22-03  [FR  03- 
21013] 

EDUCATION  DEPARTMENT 

Elementary  and  secortdary 

education: 

Impact  aid  programs; 
comments  due  by  11-21- 
03;  published  10-22-03 
[FR  03-26650] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  ar>d 


promulgation;  various 

States;  -air  quality  planning 

purposes;  designation  of 

areas: 

Oregon;  comments  due  by 

11-20-03;  published  10- 

21-03  [FR  03-26541] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  11-17-03; 

published  10-17-03  [FR 

03-26191] 

Environmental  statements; 
availatiility,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minr>esota  ar>d  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 
Hazardous  waste  program 
authorizations: 
Massachusetts;  comments 
due  by  11-20-03; 
published  10-21-03  [FR 
03-26321] 
West  Virginia;  comments 
due  by  11-17-03; 
published  10-16-03  [FR 
03-26047] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hufenpyr-ethyl;  conmients 
due  by  11-18-03; 
published  9-19-03  [FR  03- 
24118] 
Thiamethoxam;  comments 
due  by  11-17-03; 
published  9-17-03  [FR  03- 
23852] 
Trifloxysulfuron;  comments 
due  by  11-17-03; 
published  9-17-03  [FR  03- 
23428] 
Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-24910] 
Water  pollution  control: 
Ocean  dumping;  site 
designations — 
Long  Island  Sound,  CT; 
correction;  comments 
due  by  11-17-03; 
published  10-9-03  [FR 
03-25636] 
Water  programs: 
Water  quality  standards- 
Puerto  Rico:  comments 
due  by  11-19-03; 
published  10-20-03  [FR 
03-26409] 
Water  supply: 
National  primary  and 
secondary  drinking  water 
regulations — 


Stage  2  disinfectants  and 
disinfection  byproducts 
rule  and  ana^tical 
metlKXte  for  chemical 
contaminants  approval; 
comments  due  by  1 1  - 
17-03;  published  8-18- 
03  {FR  03-18149] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  stations;  table  of 

assignn>ents: 

Missouri;  comments  due  by 
-      11-17-03;  published  10- 
30-03  [FR  03-27367] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital  maintenarKe: 

Asset-t>acked  commercial 
paper  programs  and  earty 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
guideiiries;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 

Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guklelines; 
comments  due  by  11-17- 
03;  pubKshed  10-1-03  [FR 
03-23756] 

FEDERAL  RESERVE 
SYSTEM 

Capital  maintenance: 

Asset-t>acked  comnwrcial 
paper  programs  and  early 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
gukletines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 

Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guklelines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkm 
(FAR): 

Buy  American  Act— 

Nonavailable  artk:les; 
comrnents  due  t)y  11- 
17-03;  published  9-16- 
03  [FR  03-23530] 

Standard  Form  (SF  1417); 
form  elimination; 
comments  due  by  11-17- 
03;  published  9-16-03  [FR 
03-23531] 


IV 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Reports  and  guidance 

documents;  availability,  etc.: 

Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  tfieir 
microbiological  effects  on 
bacteria  of  human  health 
concem;  Open  for 
comments  until  further 
notice;  put>lished  10-27-03 
[FR  03-271 13J 

HOMEUkND  SECURITY 
DEPARTMENT 
Coast  Guard 

Marine  casualties  and 
investigations: 
Chemical  testing  following 

serious  marine  irxadents; 

comments  due  by  11-20- 

03;  published  10-21-03 

[FR  03-26512) 
Ports  and  waterways  safety: 
San  Francisco  Bay,  CA; 

regulated  navigation  area; 

comments  due  by  11-17- 

03;  published  9-18-03  [FR 

03-23414] 

Susquehanna  River, 
Dauphin  County,  PA; 
comments  due  by  11-17- 
03;  published  9-16-03  [FR 
03-23600] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low-income  housing: 
Public  housing^ 
developments — 
Required  and  voluntary 
conversion  to  tenant- 
t>ased  assistance;  cost 
methodology;  comments 
due  by  11-17-03; 
published  9-17-03  [FR 
03-23025] 

INTERIOR  DEPARTMENT      ' 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Florida  manatee;  withdrawal 
of  two  areas  designated 
as  Federal  protection 
areas;  comments  due  by 
11-21^03;  published  10- 
22-03  [FR  03-26668] 
Importation,  exportation,  arKi 
transportation  of  wildlife: 
Injurious  wildlife — 
Bighead  carp;  convnents 
due  by  11-17-03;   - 
published  9-17-03  [FR 
03-23745] 

MANAGEMENT  AND 
BUDGET  OFFICE 

Fadaral  Procurement  Policy 
Office 

Acquisition  regulations: 


Cost  accounting  stfandards — 
Employee  stock  ownership 
plans  sponsor  id  by 
Govemment  o  mtractors; 
costs  accounting; 
comments  du^  by  11- 
18-03;  publish  id  8-20- 
03  [FR  03-21 C  74] 

NATIONAL  AERONi  UTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  F^gulatlon 
(FAR): 

Buy  American  Act-- 
Nonavallable  arti  ;les; 
comments  du6  by  11- 
17-03;  puWishid  9-16- 
03  [FR  03-235  30] 
Standard  Form  (SI   1417); 
form  elimination; 
comments  due  b/  11-17- 
03;  published  9-  6-03  [FR 
03-23531]  ' 

PERSONNEL  MAN>tf3EMENT 
OFHCE 

Employment: 
Relatives  of  Feden  il 
employees;  comi  lents 
due  by  11-21-03 
published  9-22-0  J  [FR  03- 
24082] 

POSTAL  SERVICE 

Domestic  Mail  Manuj  I: 
Sender-identified  nr  ail; 
discount  rate  ma  lings 
enhanced  requin  ment; 
comments  due  b^  11-20- 
03;  published  10  21-03 
[FR  03-26438] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certificatioi   and 
operations: 
Title  14  CFR  parts  125  and 

135;  regulatory  r»view; 

comments  due  b^  11-18- 

03;  published  1-  7-03  [FR 

03-18070] 
Airworthiness  directives: 
Airbus;  comments  Jue  by 

11-17-03;  puWisled  10- 

17-03  [FR  03-26117] 
Boeing;  comments  due  by 

11-17-03;  publislied  10-1- 

03  [FR  03-24842] 
Bombardier;  comments  due 

by  11-19-03;  putiiished 

1 0-20-03 -[FR  03|26368] 
Eurocopter  Francej 

comments  due  »  11-17- 

03;  published  9-18-03  [FR 

03-23835]  I 

Intemational  Aero  Engines; 

comments  due  m  11-17- 

03;  published  9-f7-03  [FR 

03-23674] 

McDonnell  Douglaj; 
comments  due  b^  11-17- 
03;  published  10  1-03  [FR 
03-24847] 


Airworthiness  standards: 
Special  conditions — 
Cessna  Model  500 
airplanes;  comments 
due  by  11-21-03; 
published  10-22-03  [FR 
03-26559] 
Transport  category 
airplanes — 
Gulfstream  Model 
Guifstream  200; 
comments  due  by  11- 
17-03;  published  10-17- 
03  [FR  03-26310] 
Class  E  airspace;  comments 
due  by  11-20-03;  published 
9-29-03  [FR  03-24605] 

TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currancy 

Capital  maintenance: 
Asset-backed  commercial 
paper  programs  and  eariy 
amortization  provisions; 
.   risk-based  capital  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 

Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 

'  capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guidelines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 

National  banks: 
Securities;  electronk:  filing 
and  disclosure  of 
beneficial  ownership 
reports;  comments  due  by 
11-21-03;  published  9-22- 
03  [FR  03-24057] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 

Levy;  property  exemptions; 
comments  due  by  11-17- 
03;  published  8-19-03  [FR 
03-20473] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Capital  maintenance: 
Asset-backed  commercial 
paper  programs  and  eariy 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 

Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guidelines; 
comments  due  by  11-17- 
'    03;  published  10-1-03  [FR 
03-23756] 


TREASURY  DEPARTMENT 

Alcohol  and  T«bacco  Tax 
and  Trade  Bureau 

Alcohol;  vitk:ultural  area 
designations: 

Douglas,  Jackson,  and 
Josephine  Counties;  OR; 
comments  due  by  11-17- 
03;  published  9-18-03  [FR 
03-23887] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
sessk)n  of  Congress  whk^ 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunctkin 
with  "PLUS"  (Publk:  Laws 
Update  Sennce)  on  202-741- 
6043.  This  list  is  also 
availatHe  online  at  h\^M 
www.nara.gov/fedreg/ 
plawcurr.hlml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemnr)ent  Printing 
Offk».  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.^x>.^v/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  76^.L.  108-107 

Makirig  furttier  continuing 
appropriattons  for  ttie  fiscal 
year  2004,  and  for  other 
purposes.  (Nov.  7,  2003;  117 
Stat.  1240) 

Last  List  November  10,  2003 


Public  Laws  Electronic 
Notification  Service 
(PEMS) 


PENS  is  a  free  electronic  mail 
notification  sennce  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/arctiives/ 
put>laws-l.titml 

Note:  This  service  is  strictly 
for  B-mait  notification  of  new 
laws.  Ibe  text  of  laws  is  not 
available  through  this  sennce. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  ibe  shown  date. 
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• 

To  be  sure  that  your  serviced  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
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To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  alonj  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
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To  biquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
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Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  ofdfr. 
IfEatyl 

LJ  YE^,  enter  my  subscriptioi](s)  as  follows:  To  iu  yoor  orders  (202)  512-2250 

'■     Phone  your  orders  (202)  512-1800 


Onltr  Prgcaning  Codr 

*  5468 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  inontfjly  Index  and  Ust 

of  CFR  Sections  Affected  (LS  A),  at  $764  each  per  year. 

subscriptions  to  Federal  Registn-,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  wder  is  $ 

International  customers  please  add  25%. 
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Addibonal  address/attentioa  line 


Street  address 


Gty,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
May  weBriBBjw 


(Please  type  or  print) 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         |    |    |    |    |     l"]"]-!"! 
n  VISA       en  MasteiCard  Account 

I  I   I   I   I   I   IN  I  I   I   I   I   M   ITTTI 


(Credit  card  expiiation  dale) 


TlumkyoHfpr 
your  order! 


Authorizing  signature  n 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  1S7Sa-7<»S4 


PubJic  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  oftenreferred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appeal  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 


Individual  laws  also  may  be 
U.S.  Government  Printing  Office, 
for  announcements  of  newly 
http://www.access.gpo.gov/nara1/iiara005 


purchased  from  the  Superintendent  of  Documents, 
vary.  See  Reader  Aids  Section  of  the  Federal  Register 
ejnacted   laws  or  access  the  online  database  at 
html 
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I I  YlLiS,  enter  my  subscription(s)  as  follows 


Order  Procassing  Cod*: 

*6216 


Charge  your  ordtr. 
Wa  Eaayll 
To  fax  your  orders  (202)  512-2250 
nione  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  Uie  108th  Congress  for  $285  per  subscription. 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

£*^Si'*°-  2003-NM-173-AD:  Amendment 
39-13364;  AD  2003-23-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400,  -400D,  and  -400F 
Series  Airplanes 

agency:  Federal  Aviation  ' 

Administration^  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400,  -400D,  and  -400F  series  airplanes, 
that  requires  reviewing  airplane 
maintenance  records;  inspecting  the 
yaw  damper  actuator  portion  of  the 
upper  and  lower  rudder  power  control 
modules  (PCM)  for  cracking,  and 
replacing  the  PCMs  if  necessary;  and 
reporting  airplane  maintenance  records 
review  and  inspection  results  to  the 
manufacturer.  This  action  is  necessary 
to  detect  and  correct  cracking  in  the  yaw 
damper  actuator  portion  of  the  upper 
and  lower  rudder  PCMs.  which  could 
result  in  an  uncommanded  left  rudder 
hardover,  consequent  increased  pilot 
workload,  and  possible  runway 
departure  upon  landing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  December  18,  2003. 
The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
18,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 


information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Tsuji,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton 
Washington  98055-4056;  telephone 
(425)  917-6487;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400.  -400D,  and  -400F 
series  airplanes  was  published  in  the 
Federal  Register  on  August  28.  2003  (68 
FR  51735).  That  action  proposed  to 
require  reviewing  airplane  maintenance 
records;  inspecting  the  yaw  damper 
actuator  portion  of  the  upper  and  lower 
rudder  power  control  modules  (PCM) 
for  cracking,  and  replacing  the  PCMs  if 
necessary;  and  reporting  airplane 
maintenance  records  review  and 
inspection  results  to  the  manufacturer. 
Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Agreement  With  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

Two  commenters  state  that  they  aeree 
with  the  NPRM.  j  -e-        . 

Request  To  Revise  Paragraph  (f)  of  the 


One  commenter  requests  that 
paragraph  (f)  of  the  NPRM  be  revised  to 
permit  installation  of  the  components 
without  continuing  inspections  at  each 
installation  of  the  components.  The 
commenter  states  that  it  does  not 
believe  that  is  the  intent  of  the 
apphcable  service  bulletin.  The 
commenter  further  states  that,  without 
specific  relief,  paragraph  (f)  of  the 
NPRM  will  eventually  require 
inspections  on  parts  with  fewer  total 
flight  hours  or  total  flight  cycles  than 
the  thresholds  specified  by  the  NPRM. 

The  FAA  notes  that  the  requirements 
of  paragraph  (f)  of  the  final  rule  to 


prohibit  units  that  have  reached  the 
thresholds  specified  in  paragraph  (f)  of 
the  final  rule  (15,000  total  flight  hours 
or  more  or  2,000  total  flight  cycles  or 
mdre)  may  impose  a  burden  to  the 
affected  operators.  However,  as  noted  in 
the  "hiterim  Action"  section  of  the 
NPRM,  we  consider  the  actions 
specified  in  this  final  rule  to  be  interim 
actions,  since  the  root  cause  of  the 
fatigue  cracking  has  not  been 
determined.  We  are  trying  to  gain  better 
insight  into  the  nature,  cause,  extent  of  - 
the  cracking,  and  to  develop  a  final 
action  for  the  unsafe  condition. 
However,  to  prevent  continuing 
inspections  upon  each  installation,  we 
acknowledge  that  some  relief  should  be 
provided.  Therefore,  we  have  revised 
paragraph  (f)  of  the  final  rule  to  specify 
that  a  rudder  PCM  with  15.000  total 
flight  hours  or  more  or  2.000  total  flight 
hours  or  more  may  not  be  installed 
"unless  it  has  been  inspected  within  the 
previous  15.000  flight  hours  or  2,000 
flight  cycles"  of  the  PCM.  We  have 
determined  that  the  relief  provided  by 
revising  paragraph  (f)  of  the  final  rule 
will  continue  to  provide  an  acceptable 
level  of  safety  for  the  fleet. 

Request  To  Clarify  the  Term  Power 
Control  Modules  "PCMs" 

One  commenter.  the  airplane 
manufacturer,  requests  that  use  of  the 
term  "PCM"  in  the  NPRM  be  clarified 
by  adding  the  following  words:  "with  a 
main  manifold."  The  commenter  notes 
that  the  15.000  total  flight  hours  and 
2,000  total  flight  cycle  thresholds  are 
based  on  the  life  of  the  PCM  main 
manifold. 

We  agree  that  clarification  is 
necessary,  and  have  revised  the  final  ■ 
rule  accordingly. 

Request  To  Extend  the  Compliance 
Time 

One  commenter  requests  that  the 
compliance  time  be  extended  from 
"within  3  months  after  the  effective  date 
of  the  AD"  to  "within  1  year  after  the 
effective  date  of  the  AD"  for  the 
following  reasons: 

•  ToolAvailability— The  commenter 
notes  that  Boeing  Alert  Service  Bulletin 
747-27A2397.  dated  )uly  24.  2003. 
states  that  no  special  tools  are  needed  to 
perform  the  proposed  ultrasonic 
inspection.  However,  the  commenter 
points  out  that  two  special  tools  are 
actually  needed  and  that  it  was  only 
recently  able  to  obtain  them. 
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•  Accessibility — The  commenter 
states  that  hangar  availability  will  cause 
a  problem,  since  the  hangars  available 
for  inspecting  airplanes  affected  by  the 
NPRM  are  always  occupied  by  airplanes 
undergoing  heavy  maintenance.  The 
commenter  states  that  it  will  lose 
valuable  time  for  its  fleet  if  it  has  to 
inspect  within  the  proposed  3-month 
compliance  time. 

•  Inspection  Criteria — The 
commenter  notes  that  the  applicable 
service  bulletin  does  not  specify 
repetitive  inspections  or  any 
tenninating  action.  The  commenter 
thinks  that  the  inspection  is  mainly  to 
collect  data  and,  therefore,  cannot 
understand  the  urgency  of  the  3-month 
compliance  time. 

We  do  not  agree  with  the  commenter's 
request.  As  stated  previously  in  this 
final  rule,  the  root  cause  of  ihe  fatigue 
cracking  has  not  been  determined. 
Because  the  root  cause  is  unknown,  we 
do  not  know  if  the  fatigue  cracking  that 
was  reported  is  a  random  event  or  if  it 
may  indicate  that  the  structural  life  of 
the  PCMs  with  a  main  manifold  is 
shorter  than  expected.  We  agree  with 
the  referenced  service  bulletin  that 
special  tools  are  not  necessary  to 
perform  the  ultrasonic  inspection. 
However,  the  manufacturer  has  advised 
that  other  tools  used  as  aids  in 
performing  the  inspection  are  available 
to  operators.  Additionally,  we 
acknowledge  that  the  commenter  may 
lose  time  for  its  fleet  if  it  has  to  inspect 
within  the  proposed  3-month 
compliance  time.  However,  because'of 
the  severe  consequences  of  the  unsafe 
condition  existing  and  the  fact  that  there 
were  apparently  no  indications  of  a 
crack  developing,  we  have  determined 
that  the  3-month  compliance  time  is 
prudent  and  appropriate.  No  change  is 
necessary  to  the  final  rule  in  this  regard. 
However,  under  the  provisions  of 
paragraph  (g)  of  the  final  rule,  we  may 
approve  requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Request  To  Revise  Criterion  for 
Applicable  Airplanes 

One  commenter  requests  that  the 
criterion  for  airplanes  specified  to 
perform  the  proposed  inspections  be 
revised  from  15,000  total  flight  hours  or 
more  or  2,000  total  flight  cycles  or  more 
to  55,000  total  flight  cycles  or  7,500 
total  flight  cycles,  as  specified  by  Boeing 
Alert  Service  Bulletin  747-27A2397, 
dated  July  24,  2003.  The  commenter 
states  that  its  service  experience 
supports  the  criterion  specified  in  the 
applicable  service  bulletin. 
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We  do  1  lot  agree  with  the  commenter's 
e  acknowledge  that  the 
service  bulletin  does  specify 
:^  ported  incident  occurred  on  a 
'.  with  approximately  55,000 
and  7,500  flight  cycles,  and 
rplanes  that  were  chosen  for 
ition  had  accumulated  at 
flight  hours  and  7,500  flight 
Hi>wever,  the  Accomplishment 
(paragraph  3.B.1  of  the 
service  bulletin)  clearly 
,  "If  your  records  show  that 
and  lower  rudder  PCMs  each 
manifold  with  less  than 
hours  or  2,000  flight 
is  not  necessary  to  do  the 
*  *"  We  have  evaluated 
and  conclude  that  the 
criterion  for  applicable 
to  be  inspected  is  those 
with  PCMs  that  have 

15,000  total  flight  hours  or 
flight  hours.  No  change  to 
rule  is  necessary  in  this  regard. 


2,000 
the  final 

Request '  ^'o  Revise  Sensitivity  Level  of 
Dye  Pent  trant  Inspection 

One  cc  mmenter,  the  PCM 
manufac  urer,  requests  that  the 
sensitivii  y  level  of  the  dye  penetrant 
inspectic  n  for  PCMs  that  are  cracked 
and  retui  ned  to  the  manufacturer  be 
revised.  The  commenter  notes  that,  after 
the  issua  ice  of  Boeing  Alert  Service 
Bulletin  747-27A2397,  it  increased  the 
inspecti<  n  sensitivity  level  from  Level  3 
to  Level  ft  for  those  PCMs  that  were 
returnedl 

We  rettognize  the  commenter's 
expertist  and  appreciate  the  information 
it  has  provided.  This  final  rule  requires 
PCMs  with  any  cracking  to  be  returned 
to  the  PttM  manufacturer,  but  does  not 
specify  me  inspection  process  to  be 
used  by  the  PCM  manufacturer. 
Therefoi  e,  the  change  in  sensitivity 
level  of  he  dye  penetrant  inspection  on 
PCMs  re  turned  to  the  PCM 
manufac  turer  does  not  directly  affect  the 
require!  lents  of  this  AD.  No  change  to 
this  fina  1  rule  is  necessary  in  this  regard. 

Request  for  Industry  To  Provide 
Operati  mal  Procedures 

One  c  ammenter  states  that  industry 
must  de  velop  a  set  of  operational 
procedi  res  to  allow  flight  crews  to  deal 
with  a  f  ight  situation  such  as  the  one 
describtd  in  the  NPRM.  The  commenter 
agrees  virith  the  actions  proposed  in  the 
NPRM,  3ut  specifies  that  additional 
procedj  res  for  flight  crews  lare 
necessa  ry. 

We  a(  ;knowledge  the  commenter's 
concert .  As  previously  explained,  we 
conside  r'this  final  rule  to  be  interim 
action.  3ased  on  the  findings  of  the 
reports  to  be  submitted  and  any  other 


pertinent  information,  we  may  consider 
further  rulemaking  actions.  However, 
until  such  findings  are  made  known  and 
further  actions  developed,  we  consider 
the  actions  specified  in  the  final  rule  to 
provide  an  acceptable  level  of  safety. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  final  rule« 

Interim  Action 

We  consider  this  final  rule  interim 
action.  The  inspection  reports  that  are 
required  by  this  final  rule  will  enable 
the  manufactvirer  and  the  FAA  to  obtain 
better  insight  into  the  nature,  cause,  and 
extent  of  the  cracking,  and  eventually  to 
develop  final  action  to  address  the 
unsafe  condition.  Once  final  action  has 
been  identified,  we  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  180 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
13  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  airplane  maintenance 
records  review,  and  that  the  average 
labor  rate  is  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$845,  or  $65  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  inspection,  it  will  take 
approximately  4  work  hours  per 
airplane,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  inspection  is       ^ 
estimated  to  be  $260  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figvu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  hicorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-23-01    Boeing:  Amendment  39-13364 
Docket  2003-NM-173-AD. 

Applicability:  Model  747-400,  -400D,  and 
-400F  series  airplanes,  as  listed  in  Boeing 
Alert  Service  Bulletin  747-27A2397,  dated 
luly  24,  2003;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the  yaw 
damper  actuator  portion  of  the  upper  and 
lower  rudder  power  control  module  (PCM) 
main  manifolds,  which  could  result  in  an 
uncommanded  left  rudder  hardover, 
consequent  increased  pilot  workload,  and 
possible  runway  departure  upon  landing 
accomplish  the  following: 


Review  of  Airplane  Maintenance  Records 

(a)  Within  3  months  after  the  effective  date 
of  this  AD:  Review  the  airplane  maintenance 
records  to  determine  if  each  PCM  has  a  main 
manifold  with  less  than  15,000  total  flight 
hours  or  fewer  than  2.000  total  flight  cycles, 
or  do  the  inspection  required  by  paraeraDh 
(c)  of  this  AD.  J  f      B"  F" 

FoUow-on  Actions:  PCMs  With  a  Main 
Manifold  Having  Less  Than  15,000  Total 
Flight  Hours  or  Less  Than  2,000  Flight 
Cycles 

(b)  If  it  can  be  positively  determined  horn 
the  review  of  the  airplane  maintenance 
records  that  each  rudder  PCM  has  a  main 
manifold  that  is  below  either  of  the 
thresholds  specified  in  paragraph  (a)  of  this 
AD:  Submit  a  report  to  the  manufacturer  in 
accordance  with  paragraph  (d)  of  this  AD. 

Follow-on  Actions:  PCMs  With  a  Main 
Manifold  Having  15,000  Total  Flight  Houra 
or  More  and  2,000  FUght  Cycles  or  More 

(c)  If  it  cannot  be  positively  determined 
that  each  rudder  PCM  has  a  main  manifold 
that  IS  below  either  of  the  thresholds 
specified  in  paragraph  (a)  of  this  AD:  Within 
3  months  after  the  effective  date  of  this  AD, 
do  an  ultrasonic  inspection  of  the  yaw 
damper  actuator  portion  of  the  upper  and 
lower  rudder  PCM  main  manifold  in 
accordance  with  the  Accomplishment 
InstxucUons  specified*in  Boeing  Alert  Service 
Bulletin  747-27A2397,  dated  July  24.  2003. 
After  completing  the  actions  required  by 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  as 
applicable,  submit  a  report  to  the 
manufacturer  in  accordance  with  paragraph 
(d)  of  this  AD. 

(1)  If  no  cracking  is  found:  Apply  sealant 
and  a  torque  stripe  and  install  a  lockwire  on 
the  applicable  rudder  PCM  per  Figure  1  or 
Figure  2,  as  applicable,  and  the 
Accomplishment  Instructions  specified  in 
Boeing  Alert  Service  Bulletin  747-27A2397 
dated  July  24,  2003. 

(2)  If  any  cracking  is  found:  Before  hirther 
flight,  replace  the  affected  PCM  with  a  PCM 
with  a  main  manifold  having  less  than  15,000 
total  flight  hours  and  less  than  2,000  total 
flight  cycles,  or  a  PCM  with  a  main  manifold 
that  has  been  inspected  by  the  suppher 
(Parker  Hannifin  Corporation)  or 
ultrasonically  inspected  in  accordance  with 
the  Accomplishment  Instructions  specified 
in  Boeing  Alert  Service  Bulletin  747- 
27A2397,  dated  July  24,  2003. 

Reporting  Requirements 

(d)  At  the  applicable  time  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  AD, 
accomplish  paragraph  (e). 

(1)  If  the  inspection  was  done  after  the 
effective  date  of  this  AD:  Submit  the  report 
and  PCM,  if  applicable,  within  20  days  after 
the  inspection. 

(2)  If  the  inspection  was  accomplished 
prior  to  the  effective  date  of  this  AD:  Submit 
the  report  and  PCM,  if  applicable,  within  20 
days  after  the  effective  date  of  this  AD. 

(e)  Do  the  requirements  of  paragraphs  (e)(1) 
and  (e)(2)  of  this  AD.  kiformaUon  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 


provisions  of  the  Paperwork  Redurtion  Act  of 
1980  (44  U.S.C.  3501  e/  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  Submit  a  report  of  the  airplane 
maintenance  records  review  or  the  inspection 
findings  (positive  and  negative)  to:  The 
Boeing  Company,  Service  Engineering-^ 
Mechanical  Systems.  Attn:  R.  Adams,  fax: 
(425)  342-5224.  The  report  must  contain  the 
airplane  and  rudder  PCM  serial  numbera,  the 
total  flight  hours  and  flight  cycles  for  each 
rudder  PCM  (and  rudder  PCM  main 
manifold,  if  known),  and  a  description  of  any 
damage  found.  Submission  of  the  bispection 
Report  Form  (Figure  3  of  Boeing  Alert 
Service  BulleUn  747-27A2397,  dated  July  24, 
2003)  is  an  acceptable  method  of  complying 
with-this  requirement. 

(2)  Send  parts  to  Parker  Hannifin 
Corporation  in  accordance  with  the  shipping 
instructions  specified  in  Appendix  A  of  the 
service  bulletin. 

Parts  Installation 

(0  As  of  the  effective  date  of  this  AD,  no      - 
person  shall  install  on  any  airplane  a  rudder 
PCM  with  a  main  manifold  having  15,000 
total  flight  hours  or  more,  or  2,000  toUl  flight 
cycles  or  more,  unless  it  has  been 
ultrasonically  inspected  (either  by  the 
operator  or  the  supplier)  within  the  previous 
15.000  flight  hours  or  2,000  flight  cycles,  id 
accordance  with  the  Accomplishment 
Instructions  specified  in  Boeing  Alert  Service 
BulleUn  747-27A2397,  dated  July  24,  2003. 

Alternative  Methods  of  Compliance 

(g)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Incorporation  by  Reference 

(h)  Unless  otherwise  specified,  the  actions 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-27A2397,  dated 
July  24,  2003.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be  . 
obtained  fi-om  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  ofihe  Federal  Register,  800  North 
Capitol  Stieei,  NW.,  suite  700,  Washington, 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
December  18,  2003. 

Issued  in  Renton,  Washington,  on 
November  3.  2003. 
Kaiene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  CerUfication  Service. 
IFR  Doc.  03-28089  Filed  11-12-03;  8:45  am) 
BiLUNe  CODE  491fr-13-l> 
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DEPAFITMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NM-225-AD;  Amendment 
39-13365;  AD  2003-23-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Model  560  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
conunents. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Cessna  Model  560 
airplanes.  This  action  requires 
disengaging  and  tie-strapping  the  pitch 
trim  and  autopilot  servo  (servo  1)  circuit 
breakers.  This  action  also  provides  an 
optional  inspection  and  follow-on 
actions  that,  if  accomplished,  terminates 
the  requirement  to  disengage  and  tie- 
strap  those  circuit  breakers.  This  action 
is  necessary  to  prevent  a  single-point 
failure  in  the  trim  system  from  causing 
a  runaway  trim  condition  that  the  pilot 
may  be  imable  to  stop  by  using  the 
autopilot-disconnect  switch.  This 
condition  could  result  in  loss  of  control 
of  the  airplane.  This  action  is  intended 
to  address  the  identiHed  unsafe 
condition. 

DATES:  Effective  November  28,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
28, 2003: 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  12,  2004. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
225-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056.  _ 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa:gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-225-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 
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C ).,  P.O.  Box  7706,  Wichita, 
67  277.  This  information  may  be 
at  the  FAA,  Transport 
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Cont  nent  Airport,  Wichita,  Kansas; 
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FOR  FURTI  ER  INFORMATION  CONTACT: 

Bryan  Eaalerwood,  Aerospace  Engineer, 
Systems  atad  Equipment  Branch,  ACE- 
116W,  Fi^  A,  Wichita  Aircraft 
Certificat  on  Office^lSOl  Airport  Road, 
Room  10( ,  Mid-Continent  Airport, 
Wichita,  1  Cansas  67209;  telephone  (316) 
946-4132;  fax  (316)  946-4107. 
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Explana  ion  of  Relevant  Service 
Informa  ion 

We  ha  ve  reviewed  and  approved 
Cessna  1  Jert  Service  Letter  ASL560-27- 
10,  datei  1  October  10,  2003.  Among 
other  ac  ions,  that  service  letter 
describe  s  procedures  for  disengaging  the 
pitch  tri  n  and  autopilot  (7\P)  servo 
(servo  1  circuit  breakers  and  tie- 
strappin  g  those  circuit  breakers  so  that 
they  ma  /  not  be  engaged. 
Accomj  lishment  of  these  actions 
specifie  1  in  the  service  letter  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 


Cessna  Alert  Service  Letter  ASL560- 
27-10  also  describes  procedures  for  an 
inspection  to  determine  the  part  number 
of  the  installed  trim  pc  board  assembly, 
and  follow-on  actions.  The  follow-on 
actions  include  replacement  of  the 
assembly  with  an  improved  assembly 
and  installation  of  an  extension  cap  on 
the  pitch  trim  circuit  breaker,  as 
applicable.  Once  the  inspection  and 
applicable  follow-on  actions  have  been 
accomplished,  the  tie  straps  on  the  pitch 
trim  and  AP  servo  circuit  breakers  may 
be  removed  and  those  circuit  breakers 
may  be  re-engaged. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  disengaging  and 
tie-strapping  the  pitch  trim  and  AP 
servo  circuit  breakers.  This  AD  also 
provides  for  an  optional  inspection  and 
follow-on  actions  that  terminates  the 
requirement  for  disengaging  and  tie- 
strapping  those  circuit  breakers.  These 
actions  must  be  accomplished  per  the 
service  letter  described  previously, 
except  as  discussed  below. 

DiCferences  Between  This  AD  and 
Service  Letter 

Although  the  service  letter  requires 
that  the  disengaging  and  tie-strapping  of 
the  pitch  trim  and  AP  servo  circuit 
breakers  be  accomplished  upon  receipt 
of  the  service  letter,  this  AD  allows 
accomplishment  of  these  actions  within 
5  days  or  10  hours  time-in-service  after 
the  effective  date  of  this  AD,  whichever 
is  first.  We  find  that  such  a  compliance 
time  represents  an  appropriate 
compliance  time  for  affected  airplanes 
te  continue  to  operate  without 
compromising  safety. 

Auhough  the  service  letter  is  effective 
for  certain  Model  560  airplanes  having 
serial  numbers  0260  through  0538 
inclusive,  this  AD  is  appKcable  to 
certain  Model  560  airplanes  having 
serial  numbers  0260  through  0396 
inclusive.  While  the  discrepancy  that 
could  allow  a  single-point  failure  in  the 
trim  system,  causing  a  runaway  trim 
condition,  may  occur  on  any  airplane 
having  a  serial  number  in  the  range 
0260  through  0538  inclusive,  on 
airplanes  having  serial  numbers  0397 
through  0538  inclusive,  the  pilot  would 
be  able  to  stop  the  runaway  trim 
condition  by  pressing  the  red  autopilot- 
disconnect  switch  located  on  the  control 
wheel.  Therefore,  we  have  determined 
that  an  acceptable  level  of  safety  exists 
on  airplanes  having  serial  nimibers  0397 
through  0538  inclusive,  and  it  is  not 
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necessary  to  require  disengaging  and  tie- 
strapping  of  the  pitch  trim  and  AP  servo 
circuit  breakers  on  these  airplanes  at 
this  time. 

Ahhough  the  Accomplishment 
Instructions  of  the  service  letter  describe 
procedures  for  sending  a  maintenance 
transaction  report  to  the  manufacturer, 
this  AD  does  not  require  this  action. 

Interim  Action 

We  consider  this  proposed  AD 
interim  action.  We  are  currently 
considering  requiring  the  optional 
terminating  action  provided  in  this 
AD— inspection  of  the  trim  pc  board 
assembly  and  follovkr-on  actions,  which 
would  eliminate  the  need  for  the  tie 
straps  on  the  pitch  trim  and  AP  servo 
circuit  breakers,  and  would  allow  those 
circuit  breakers  to  be  re-engaged. 
However,  thp  planned  compliance  time 
for  such  actions  would  likely  allow 
enough  time  to  provide  notice  and 
opportunity  for  prior  public  comment 
on  the  merits  of  those  actions. 
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Determination  of  Rule's  Efiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  ruleJjy 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments  " 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by.-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested 

•  Include  justification  {e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.AA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-225-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executi  ve  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is- 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES.    ' 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows- 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AmeiMtod] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-23-02    Cessna  Aircraft  Company: 

Amendment  39-13365.  Docket  2003- 
NM-225-AD. 

Applicability:  Model  560  airplanes,  havine 
serial  numbers  0260  through  0396  inclusive 
certificated  in  any  category:  except  those  on 
which  Cessna  Service  Bulletin  560-34-93 
dated  March  16,  2001,  has  been 
accomplished. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  single-pdint  failure  in  the  trim 
system  from  causing  a  runaway  trim 
condition  that  the  pilot  may  be  unable  to  stop 
by  using  the  autopilot  disconnect  switch, 
vi^hich  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Disengaging  and  Tie-Strapping  Circuit 
Breakers 

(a)  Within  5  days  or  10  hours  Ume-in- 
service  after  the  effective  date  of  this  AD, 
whichever  is  first:  Disengage  the  PITCH 
TRIM  circuit  breaker  on  the  left  circuit 
breaker  panel  and  the  SERVO  1  circuit 
breaker  on  the  right  circuit  breaker  panel, 
and  install  tie  sU-aps  on  those  circuit 
breakers,  per  paragraphs  l.A.  and  l.B.  of  the 
Accomplishment  Instructions  of  Cessna  Alert 
Service  Letter  ASL560-27-10.  dated  October 
10.  2003. 


Optional  Inspection  and  Corrective  Actions 

(b)  Accomplishment  of  the  inspection  of 
the  trim  pc  board  assembly  to  determine  the 
part  number  of  the  assembly  and  all 
applicable  follow-on  actions;  per  paragraphs 
2.A.,  2.B.,  and  2.C.  of  the  Accomplishment 
tastructions  of  Cessna  Alert  Service  Letter 
ASL560-27-10,  dated  October  10.  2003: 
terminates  the  requirements  of  paragraph  (a) 
of  this  AD.  Once  the  inspection  and 
applicable  follow-on  actions  have  been 
accomplished,  the  tie  straps  on  the  pitch  trim 
and  autopilot  servo  circuit  breakers  may  be 
removed  and  those  circuit  breakers  may  be 
re-engaged. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  trim  pc  board  assembly 
having  part  number  6518351-3  or -5  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Wichita  Aircraft  Certification  Office 
(ACO).  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Cessna  Alert  Service  Letter  ASL560-27- 
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10,  dated  October  10,  2003.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Cessna 
Aircraft  Co.,  P.O.  Box  7706,  Wichita,  Kansas 
67277.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  at  the 
FAA.'Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
November  28,  2003. 

Issued  in  Renton,  Washington,  on 
November  4,  2003. 
All  Bahraiai, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28166  Filed  11-12-03;  8:45  ami 
BHJJNG  COOC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

[Docket  No.  98-ANE-6a-AD;  Amendment 
3»-13362;  AD  200»-22-14] 

RiN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Deutschland  Ltd  &  Co  KG  Models  Tay 
650-15  and  651-54  TurtMfan  Engines 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule^ . 

SUMMARY:  The  FAA  is  superseding  an 
existing  airworthiness  directive  (AD)  for 
Rolls-Royce  Deutschland  Ltd  &  Co  KG 
(RRD)  (formerly  Rolls-Royce  pic)  models 
Tay  650-15  and  651-54  tiirbofan 
engines  vriih  certain  part  numbered  fan 
blades  and  fan  discs.  That  AD  currently 
requires  initial  and  repetitive  visual  and 
ultrasonic  inspections  of  fan  blades  for 
cracks,  and,  if  necessary,  replacement 
with  serviceable  parts.  In  addition,  that 
AD  requires  recording  instances  when 
engines  are  operated  in  a  stabilized 
manner  in  newly  prohibited  ranges. 
This  ad  has  the  same  requirements.  In 
addition,  this  AD  requires  recording 
instances  when  engines  are  operated 
inadvertently  in  reverse  thrust  in 
prohibited  ranges,  and  requires  before 
further  flight,  initial  and  repetitive 
-  ultrasonic  inspections  of  fan  blades  for 
cracks  and  if  necessary,  dispositioning 
of  fan  blades  and  fan  discs,  if  certain 
reverse  thrust  events  occurred.  This  AD 
is  prompted  by  updated  prohibited 
ranges  of  engine  operation  and  the 


introducdon  of  an  Nl  Alert  System  in 
Fokker  Nfcdel  F.28  Mark  0100  airplanes 
with  Tay  B50-15  engines  installed.  We 
are  issuic  g  this  AD  to  prevent  fan  blade 
failures,  i  /hich  can  result  in  an 
uncontaii  led  engine  failure,  engine  fire, 
and  dami  ge  to  the  airplane. 
DATES:  Tlis  AD  becomes  effective 
December  18,  2003.  The  Director  of  the 
Federal  Register  approved  the 
incorpon  tion  by  reference  of  certain 
publicati  jns  listed  in  the  regulations  as 
of  December  18,  2003. 

ADDRESSES: 

You  can  get  the  service  information 
identifie(  i  in  this  AD  from  Rolls-Royce 
pic,  Tecl  nical  Publications  Department, 
PO  Box  :  1,  Derby,  England  DE248BJ; 
felephonj  44  1332  242424.  fax  44  1332 
249936. 

You  m  ly  examine  the  AD  docket,  by 
appoint!  tent,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlingt  in,  MA.  You  may  examine  the 
service  i  iformation,  by  appointment,  at 
the  FAA  New  England  Region,  Office  of 
the  Regiitnal  Counsel,  12  New  England 
Executiv  e  Park,  Burlington.  MA;  or  at 
the  Offic  e  of  the  Federal  Register,  800 
North  Ci.pitol  Street,  NW.,  suite  700, 
Washinj  ton,  DC. 

FOR  FUR  Y1ER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  2»-7176.  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposeil  to  amend  14  CFR  part  39  with 
a  propofed  AD.  The  proposed  AD 
applies  to  Rolls-Royce  Deutschland  Ltd 
&  Co  KG  (RRD)  (formerly  Rolls-Royce 
pic)  moflels  Tay  650-15  and  651-54 
turbofai  i  engines  with  certain  part 
number  sd  fan  blades  and  fan  discs.  We 
published  the  proposed  AD  in  the 
Federal  Register  on  May  28,  2003  (68 
FR  31642).  That  action  proposed  to 
require  initial  and  repetitive  visual  and 
ulbrasoi  ic  inspections  of  fan  blades  for 
cracks,  md,  if  necessary,  replacement 
with  se  viceable  parts.  In  addition,  that 
action  proposed  to  require  recording 
instances  when  engines  are  operated  in 
a  stabil  zed  manner  in  newly  prohibited 
ranges.  That  action  also  proposed  to 
require  recording  instances  when 
engine)  are  operated  inadvertently  in 
reverse  thrust  in  prohibited  ranges,  and 
prop  OS  jd  to  require,  before  further 
flight, ;  nitial  and  repetitive  ultrasonic 
inspecl  ions  of  fan  blades  for  cracks,  and, 
if  nece  sary,  dispositioning  of  fan  blades 
and  fax  discs,  if  certain  reverse  thrust 
events  accurred. 


Comments 

We  provided  the  public  with  the 
opportxmity  to  participate  in  the  "^ 

development  of  this  AD.  We  have 
considered  the  comments  received. 

Request  For  1-Cycle  Extension 

One  commenter  states  that  according 
to  Table  1  of  the  NPRM,  if  a  powerback 
event  is  performed  with  a  Fokker  Model 
F.28  Mark  0100  airplane  that  is  not 
equipped  with  the  Nl  Alert  System,  and 
the  pilot  believes  the  fan  speed  (Nl) 
reached  or  exceeded  57%,  for  7.5 
seconds  or  more,  the  pilot  must  stop  the 
flight.  The  flight  data  recorder  must  be 
checked  to  determine  whether  or  not 
57%  Nl  was  exceeded  and  duration  was 
exceeded.  If  Nl  and  duration  exceeded 
the  limits,  the  fan  blades  must  be 
inspected.  The  airplane  can  be  returned 
to  service  only  after  these  steps  have 
been  done.  The  commenter  requests  that 
we  change  Table  1  of  the  AD  to  allow 
a  1 -cycle  extension  before  downloading 
the  data  from  the  flight  data  recorder. 
This  extension  would  be  allowed  only 
if  the  flight  crew  stated  that  the 
powerback  event  was  in  the  Nl  range  of 
57%  to  75%  range  for  2  seconds  or  less. 
The  FAA  agrees.  This  request  is  based 
on  a  previously  approved  alternative 
method  of  compliance,  for  AD  2001-22- 
18.  We  have  added  a  paragraph  to  this 
AD.that  allows  a  1  flight-cycle  extension 
for  Tay  650-15  engines  with  an  Nl  alert 
system  not  installed,  or  installed  but  not 
operative,  if  a  powerback  event  is  in  the 
Nl  range  of  57%  to  75%  Nl  for  2 
seconds  or  less.  We  have  also  added  a 
reference  to  that  paragraph  in  Table  1  of 
the  AD. 

Request  for  SO^cle  AUowance 

One  commenter  states  that  according 
to  Table  1  of  the  NPRM.  if  a 
nonpowerback  reverse  thrust  event  is 
performed  with  a  Fokker  Model  F.28 
Mark  0100  airplane  that  is  not  equipped 
with  the  Nl  Alert  System,  and  the  Nl 
speed  was  above  idle,  then  before  the 
next  flight,  the  data  from  the  flight  data 
recorder  must  be  downloaded  to 
determine  whether  the  Nl  limit  and 
duration  were  exceeded,  and  if  they 
were,  the  fan  blades  must  be  inspected 
before  further  flight.  The  commenter 
states  that  this  conflicts  with  RRD 
Service  BuUetin  (SB)  No.  Tay  72-1447, 
which  only  requires  that  the  inspection 
be  done  within  50  cycles  of  the  suspect 
event,  if  it  is  confirmed  that  the  Nl  limit 
and  duration  were  exceeded.  The  SB 
cycle  allowance  is  only  applicable  if  it 
can  be  determined  that  the  engine  does 
not  already  have  an  event  during  which 
the  reverse  thrust  exceeded  idle  and  has 
not  had  the  1.000  to  1,500  cycle  follow- 
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lip  inspection.  The  commenter  requests 
the  50-cycle  allowance  be  incorporated 
into  the  AD. 

The  FAA  agrees.  The  intent  of  the 
proposed  AD  is  to  follow  the 
requirements  of  RRD  SB  No.  Tay  72- 
1447,  Revision  4,  dated  May  8,  2002.  We 
have  identified  areas  in  Table  1  of  the 
NPRM  that  need  improvement.  We  have 
changed  the  wording  in  the  fifth  column 
of  Table  1.  item  (l)(ii){A).  of  this  AD,  to 
be  less  restrictive  and  to  encompass  the 
50-cycle  allowance  specified  in  the  SB, 
for  Tay  650-15  engines. 

Conclusion 

We  have  carefully  reviewed  the 
available  data,  including  the  comments 
received,  and  determined  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  with  the  changes  described 
previously.  We  have  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Changes  to  14  CFR  Pirt  39— EfiEect  on 
the  AD 

On  July  10,  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  PR  47998 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  That  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  The 
material  previously  was  included  in 
each  individual  AD.  Since  the  material 
IS  included  in  14  CFR  part  39.  we  will 
not  include  it  in  future  AD  actions. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 
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(1)  Is  not  a  "significant  regvdatory 
action"  under  Executive  Order  12866; 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  enUties 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  ^ 

We  prepared  a  summary  of  the  costs, 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
hiclude  "AD  Docket  No.  98-ANE-68- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-12497  (66  FR 
56755,  November  13,  2001)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-13362,  to  read  as 
follows: 


Affected  AOb 

(b)  This  AD  supersedes  AD  2001-22-18. 
Applicability 

(c)  This  AD  applies  to  Rolls-Royce 
Deutschland  Ltd  &  Co  KG  (RRD)  (formerly 
Rolls-Royce  pic)  models  Tay  650-15  turbofan 
engines  with  fan  bFades,  part  numbers  (P/Nsl 
JR31911,  JR31912,  JR33865.  JR33866 
p35120,  or  JR35121,  installed  in  fan  discs  P/ 
N  JR31 198A,  and  Tay  651-54  turbofan 
engines  with  fan  blades  P/Ns  )R319ll 
JR31912,  JR33865,  or  JR33866.  install^  in 
fan  discs  P/N  )R34563A.  These  engines  are 
installed  on,  but  not  limited  to,  Fokker  Model 
F.28  Mark  0100,  and  Boeing  727-ltK)  series 
airplanes  modified  in  accordance  vtrith 
Supplemental  Type  CerUficate  (STC) 
SA8472SW  (727-QF). 

Unsafe  Qmdition 

(d)  This  AD  is  prompted  by  updated 
prohibited  ranges  of  engine  operation  and  the 
introduction  of  an  Nl  Alert  System  in  Fokker 
Model  F.28  Mark  0100  airplanes  with  Tay 
650-15  engines  installed.  The  actions 
specified  in  this  AD  are  intended  to  prevent 
fan  blade  failures,  which  can  result  in  an 
uncontained  engine  failure,  engine  fire,  and 
damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Record  Operation  in  Prohibited  Operatiiig 


2003-22-14    Rolls-Royce  Deutschland  Ltd  ft 
Co  KG:  Amendment  39-13362.  Docket 
No.  98-ANE-68-AD.  Supersedes  AD 
2001-22-18,  Amendment  39-12497. 

Efiective  Date 

(a)  This  AD  becomes  effective  December 
18,  2003. 


Airplane  and 
engine  model 


(1)  Fokker 
0100;  Tay 
650-15. 


Nl  alert  sys- 
tem status 

(installed  per 

Fokker  SB 

F100-31- 

060) 


Table  1.  Initial  and  Repetitive  Inspection  Criteria 


(f)  If  an  engine  is  operated  inadvertently  in 
reverse  thrust  within  the  prohibited  ranges 
described  in  RRD  Service  Bulletin  (SB)  No. 
Tay  72-1447,  Revision  4,  dated  May  8, 2002. 
paragraph  l.C,  as  applicable  by  engine 
model,  then  before  further  flight  make  an 
entry  in  the  engine  records  that  reflects  that 
operation.  If  known,  include  the  stabilized 
Nl  speed  in  the  engine  records. 

Inspections 

(g)  Perform  initial  and  repetitive  ultrasonic 
inspections  (UI)  of  fan  blades  each  time  an 
engine  is  operated  inadvertently  in  reverse 
thrust  within  the  prohibited  ranges  described 
in  RRD  SB  No.  Tay  72-1447,  Revision  4, 
dated  May  8,  2002,  paragraph  l.C,  as 
specified  in  the  following  Table  1: 


(i)  InstaHed 
and  opera- 
tive. 


Was  this  a 

powerfoack 

event? 


(A)  No 


(B)Yes 


If  inadvertent  reverse 
ttirust  event  was: 


Between  57%  and  75% 
N1  speed  for  7.5 
seconds  or  more. 

Between  57%  and  75% 
Nl  speed  for  7.5 
seconds  or  more. 


Then  t)efore  next  ffight: 


Perform  UI  and  if  necessaiy.  dispositk)n  parts  in  accordance  witti 
Perform  UI  aixJ  if  necessary,  dispositton  parts  in  accordance  with 
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Table  1.  Initial  and  Repetitive  Inspection  Criteria— Continued 


Airplane  and 
engine  model 


N1  alert  sys- 
tem status 

(installed  per 
Fokker  SB 

-  F100-31- 
060) 


(ii)  Not  in- 
stalled, or 
installed 
but  not  op- 
erative. 


Was  this  a 

powerback 

event? 


(A)  No 


(2)  Boeing 
727-QF; 
Tay  651- 
54. 


Not  applica- 
ble. 


(B)  Yes 


If  inadvert(  mt  reverse 
thrust  e\  ent  was: 


Not  applk:a- 
ble. 


N1  speed  above  idle 
for  any  reason. 


Between  5:  %  and  75% 
N1  spee<  . 


Between  57%  and  75% 
N1  spee<l  for  7.5 
seconds  jor  more,  or 
if  the  parameters 
cannot  b  b  confirmed. 


Then  before  next  flight: 


One  Flight-Cycle  Allowance  for  Tay  650-^15 
Engines 

(h)  You  may  operate  a  Tay  650-15  engine 
that  has  an  Nl  alert  system  installed  but  not 
operative,  or  that  does  not  have  an.Nl  alert 
system  installed,  for  1  flight  cycle  before 
do%imloading  the  flight  data  recorder 
information  as  required  in  (l)(ii){B)  of  Table 
1  of  this  AD,  if  the  flight  crew  determines 
that  the  operation  in  the  prohibited  speed 
range  during  a  powerback  event  was  2 
seconds  or  less. 

Alternative  Methods  of  Compliance 

(i)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
-  AD  if  requested  using  the  procedures  found 
in  14  CFR  part  39.19.  . 

Material  Incorporated  by  Refierence 

(j)  You  must  use  Rolls-Royce  Service 
Bulletin  No.  Tay  72-1447,  Revision  4,  dated 
May  8,  2002,  to  perform  the  inspections 
required  by  this  AD.  The  Director  of  the 
Federal  Register  approved  the  incorporation 
by  reference  of  this  service  bulletin  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  a  copy  from  Rolls-Royce 
pic.  Technical  Publications  Department,  PO 
Box  31,  Derby,  England  DE248BJ;  telephone 
44  1332  242424,  fax  44  1332  249936.  You  can 
review  copies  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  IX:. 

Related  Information 

(k)  CAA  airworthiness  directives  008-10- 
97,  dated  October^l,  1997,  and  001-12-97, 
dated  December  19, 1997  also  address  the 
subject  of  this  AD. 


Perform  paragraphs  3.  and  3. A.  of  RRD  SB  No.  Tay  72-1447,  Revi- 
sion 4,  dated  May  8,  2002,  unless  it  can  be  proven  by  flight  data  re- 
corder information  that  engine  operation  between  57%  and  75%  Nl 
speed  lasted  less  than  7.5.  seconds. 

If  it  can  be  determined  that  the  event  lasted  for  2  seconds  or  less,  go 
to  paragraph  (h)  of  this  AD.  Otherwise,  perform  Ul  and  if  necessary, 
disposition  parts  in  accordance  with  paragraphs  3.  and  3.B.  of  RRD 
SB  No.  Tay  72-1447.  Revision  4,  dated  May  8,  2002,  unless  it  can 
be  proven  by  flight  data  recorder  information  that  engine  operation 
between  57%  and  75%  N1  speed  lasted  less  than  7.5  seconds. 

Perform  Ul  and  if  necessary,  disposition  parts  in  accordance  with 
paragraphs  3.  and  3. A.  of  RRD  SB  Ho.  Tay  72-1447,  Revision  4, 
dated  May  8,  2002. 


Issued  ii  Burlington,  Massachusetts,  on 
October  3{,  2003. 
Jay  I.  Par 

Manager,  tngine  and  Propeller  Directorate, 
Aircraft  Cartification  Service. 
[FR  Doc.  CB-27924  Filed  11-12-03;  8:45  am] 
BILUNG  COfE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  i  Aviation  Administration 

14  CFR  l^art  39 

[Docket  Mo.  2003-CE-21-AD;  Amendment 
3»-1336l|  AD  2003-22-13] 

RiN212o|AA64 

Airworthiness  Directives;  AeroSpace 
Technott)gies  of  Australia  Pty  Ltd. 
Models  N22B  and  N24A  Airplanes 

agency:  Federal  Aviation 
Admini^ation  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMAR' ':  The  FAA  adopts  a  new 
airwortl;  iness  directive  (AD)  for  all 
AeroSps  ce  Technologies  of  Australia 
Pty  Ltd.  (ASTA)  Models  N22B  and 
N24A  ai  rplanes.  This  AD  requires  you 
to  visua  ly  inspect  the  ailerons  for 
damage  and  replace  if  necessary;  adjust 
the  engi  tie  power  levers  aural  warning 
micros V  itches;  set  flap  extension  and 
flap  down  operation  limitations;  and 
fabricatf  and  install  cockpit  flap 
extension  and  flap  down  operation 
restriction  placards.  This  AD  is  the 
result  o|  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Australia.  We  are  issuing  this  AD  to 
prevent  damage  to  the  aileron  due  to 


airplane  operation  and  pre-existing  and 
undetected  damage,  which  could  result 
in  failiu-e  of  the  aileron.  Such  failure 
could  lead  to  reduced  or  loss  of  control 
of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
December  23,  2003. 

As  of  December  23,  2003,  the  Director 
of  the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulation. 
ADDRESSES:  You  may  get  the  service 
information  identified  in  this  AD  bom 
Nomad  Operations,  Aerospace  Support 
Division.  Boeing  Australia,  PO  Box  767, 
Brisbane,  QLD  4000  Australia; 
telephone  61  7  3306  3366;  facsimile  61 
7  3306  3111. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-21-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  FAA,  Los 
Angeles  Airoraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5224;  facsimile  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Civil  Aviation  Safety  Authority 
(CASA),  which  is  the  airworthiness 
authority  for  Australia,  recently  notified 
FAA  that  an  imsafe  condition  may  exist 
on  all  ASTA  Models  N22B  and  N24A 
airplanes.  The  CASA  reports  several 
incidents  of  ailerons  incurring  damage 
during  flight.  Extensive  tests  and 
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analysis  revealed  that  the  cause  of  the 
damage  to  the  ailerons  is  a  result  of 
operation  outside  approved  limits  and 
imdetected  pre-existing  damage.  This 
condition  causes  the  aileron  to  flutter  as 
well  as  damace  and  failure. 

The  CAS  A  lowered  the  operational 
limits  of  the  affected  airplanes  in  order 
to  prevent  damage  from  occurring. 
Additional  reports  of  aileron  flutter 
have  been  received  even  when  operating 
within  these  lower  approved  limits. 

As  a  precautionary  measure,  the 
CASA  is  further  restricting  flight 
operations. 

What  is  the  potential  impact  ifFAA 
took  no  action?  If  this  condition  is  not 
corrected,  it  could  result  in  aileron 
failure.  Such  failure  could  lead  to 
reduced  or  loss  of  control  of  the 
airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  ASTA 
Models  N22B  and  N24A  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  18,  2003 


(68  FR  49390).  The  NPRM  proposed  to 
visually  inspect  the  ailerons  for  damage 
and  replace  if  necessary;  adjust  the 
engine  power  levers  aural  warning 
microswitches;  set  flap  extension  and 
flap  down  operation  limitations;  and 
fabricate  and  install  cockpit  flap 
extension  and  flap  down  operation 
restriction  placards. 

Comments 

Was  the  public  invited  to  comment? 
We  provided  the  public  the  opportunity 
to  participate  in  the  development  of  this 
AD.  We  received  no  comments  on  the 
proposal  or  on  the  determination  of  the 
cost  to  the  public. 

Conclusion 

What  is  FAA 's  final  determination  on 
this  issue?  We  have  carefully  reviewed 
the  available  data  and  determined  that 
air  safety  and  the  public  interest  require 
adopting  the  AD  as  proposed  except  for 
minor  editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 


Labor  cost 


1  wortthour  x  $60  per  hour  =  $60 


—Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM.. 

Changes  to  14  CFR  Part  39— Effect  on 
theAD 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10.  2002.  the 
FAA  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997,  July  22,  2002), 
which  governs  the  FAA's  AD  system.  < 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  diis  material  is  included  in  14 
CFR  part  39,  we  will  not  include  it  in 
future  AD  actions. 

Costs  of  Compliance 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
10  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  tlie  following 
costs  to  accomplish  the  inspection: 


Parts  cost 


Not  applicable 


Total  cost 
per  airplarie 


Total  cost 
on  U.S.  operators 


$60 


10  X  $60  =  $600 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  this  inspection.  We  have  no 
way  of  determining  the  number  of 


airplanes  that  may  need  such  repair/ 
replacement: 


Labor  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost 


$1,250 


Total  cost 
per  airplane 


$600 +  $1,250  =  $1,850 


We  estimate  the  following  costs  to 
accomplish  the  modifications: 


Labor  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost 


$100 


Total  cost 
per  airplane 


$700 


Total  cost  on 
U.S.  operators 


$700  X  10  =  $7,000 


Regulatory  Findings       ^ 

Will  this  AD  impact  various  entities? 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
ExecutivejOrder  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


Will  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  imder  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  imder  ADDRESSES. 
Include  "AD  Docket  No.  2003-CE-21- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  GFR  part  39)  as  follows: 

PART  39-iAIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 


§38.13    [^nwndadl 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  o  read  as  follows: 

2003-22-:  3  Aerospace  Technologies  of 
Austi  ilia  PTY  Ltd.:  Amendment  39- 
1336|^ocket  No.  2003-CE-21-AD. 

When  Do^B  This  AD  Become  Effective? 

(a)  This  I  AD  becomes  effective  on  December 
23,  2003.  ' 

What  Oth^r  ADs  Are  Affected  by  This 
Action?    j 

(b)  Nonl. 

What  Airflanes  Are  Affected  by  This  AD? 

(c)  Wheiairplanes  are  affected  by  this  AD? 
This  AD  Jfects  Models  N22B  and  N24A 


airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(d)  This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Australia.  The  actions  specified  in  this  AD 
are  intended  to  prevent  damage  to  the  aileron 
due  to  airplane  operation  and  pre-existing 
and  undetected  damage,  which  could  result 
in  failure  of  the  aileron.  Such  failure  could 
lead  to  reduced  or  loss  of  control  of  the 
airplane. 

What  Must  I  Do  to  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


(1)  VisuaHy  inspect  the  left-hand  (LH)  and  right- 
hand  (RH)  ailerons  for  damage  {i.e.,  distor- 
tion, bending.  Impact  marks).  Repair  or  re- 
place any  damaged  aileron  found. 


Compliance 


(2)  Adjust  the  engine  power  lever  actuated 
lariding  gear  "up"  aural  warning  micro- 
switches  and  then  perform  a  ground  test.  If 
deficiencies  are  detected  during  tfie  ground 
test,  make  the  necessary  adjustments. 

(3)  For  Model  N22B  airplanes: 

(i)  fabrteate  placards  that  incorporate  the  fol- 

towing  words  (using  at  least  Vie-inch  letters) 
arti  install  these  placards  on  ttie  instrument 
panel  within  the  pilot's  dear  view: 

(A)  "RECOMMENDED  APPROACH  FLAPS  10 
OR  20  DEG  AT  90  KIAS "; 

(B)  "USE  10"  OR  20°  FLAP  FOR  TAKE-OFF 
AND  LANDING— WARNING— DO  NOT  EX- 
CEED 20"  FLAP  EXTENSION  DURING 
FUGHT.  LANDING  GEAR  UP  WARNING 
WILL  INITIATE  FOR  A  TORQUE  PRES- 
SURE OF  LESS  THAN  30  PSI";  and 

(ii)  incorporate  the  foUowing  informatkxi  into  ttie 
limitalnn  sectkxi  of  the  Airplane  Flight  Man- 
ual (AFM): 

(A)  limit  the  maximum  flap  extension  to  20  de- 
grees; and 

(B)  limit  flaps  down  operatk>ns  for  landing  to 
10°  or  20°  flap. 


Inspect  vklthin  the  next  50  hours  time-in-serv- 
ice (Tl^)  after  December  23,  2003  (the  ef- 
fective! date  of  this  AD),  unless  already  ac- 
compliitied.  Repair  or  replace  prior  to  fur- 
ther flight  after  the  Inspection. 


Within  th^  next  50  hours  time-in-service  (TIS) 
after  December  23,  2003  (tfie  effective  date 
of  thisyVD),  unless  already  accomplished. 


sAC 


Within  tflB  next  50  hours  tlme-in-seroice  (TIS) 
after  december  23,  2003  the  effective  date 
of  this  AD),  unless  already  accomplished. 


(4)  For  Model  N24A  airplanes: 

(i)  fabricate  a  placard  that  incorporates  the  foi- 
k>wing  words  (using  at  least  Vs-inch  letters) 
and  install  this  placard  on  the  instrument 
panel  within  the  pitoTs  dear  view:  "USE  10° 
FLAP  FOR  TAKE-OFF  and  LANDING- 
WARNING— DO  NOT  EXCEED  10°  FLAP 
EXTENSION  DURING  FLIGHT,  LANDING 
GEAR  UP  WARNING  WILL  INITIATE  FOR  A 
TORQUE  PRESSURE  OF  LESS  THAN  30 
PSI";  and 

(m)  incorporate  the  foHowing  information.  Into  tfie 

-  limitatkxi  section  of  tfie  Airpljme  Right  Man- 
ual (AFM): 

(A)  limit  the  maximum  flap  extension  to  10  de- 
grees; and 

(B)  limit  flaps  down  operations  for  landing  to 
10°  flap. 


Procedures 


In   accordance  with  the  applicable  mainte- 
nance manual. 


Within  me  next  50  hours  time-in-service  (TIS) 
after  Decemt>er  23,  2003  (the  effective  date 
of  thisi  AD),  unless  alre^  accomplished. 


In  accordance  with  Nomad  Alert  Sennce  Bul- 
letin ANMD-57-18,  dated  December  19, 
2002,  and  the  applicable  maintenance  man- 
ual. 

In  accordance  with  Nomad  Alert  Sen^ne  Bul- 
letin ANMD-57-18,  dated  December  19, 
2002.  Accomplish  the  limitatk>ns  of  para- 
graphs (e)(3)(ii)(A)  and  (e)(3)(ii)(B)  of  this 
AD  by  inserting  a  copy  of  the  AD  into  tf>e 
Limitations  Section  of  the  flight  manual.  The 
owner/operator  hokling  at  least  a  private 
pilot  certificate  as  authorized  by  section 
43.7  of  tfte  Federal  Aviation  Regulations 
(14  CFR  43.7)«-may  accomplish  this  flight 
manual  insertion  and  tfie  placard  require- 
ments of  paragraph  (e)(3)(i)(A)  and 
(e)(3)(l)(B)  of  this  AD.  Make  an  entry  into 
tile  aircraft  records  showing  compliance 
with  these  portions  of  tiie  AD  in  accordance 
with  section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 


In  accordance  with  Nomad  Alert  Service  Bul- 
letin ANMD-^7-18,  dated  December  19, 
2002.  Accomplish  tfie  limitations  of  para- 
graphs (e)(4)0i)(A)  and  (e)(4)(ii)(B)  of  this 
AD  by  inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  tfie  fligfit  manual.  The 
owner/operator  hokling  at  least  a  private 
pitot  certificate  as  autfiorized  by  section 
43.7  of  tfie  Federal  Aviation  Regulations 
(14  CFR  43.7)  may  accomplish  this  flight 
manual  insertion  and  tfie  placard  require- 
ment of  paragraph  (e)(4)(i)  of  tfiis  AD.  Make 
an  entry  into  Ihe  aircraft  records  showing 
compliance  with  these  portions  of  the  AD  in 
accordance  with  section  43.9  of  tfie  Federal 
Aviation  Regulations  (14  CFR  43.9). 


I 
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What  About  Altmiative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Standards  Office,  Small  Airplane  Directorate, 
FAA,  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Ron  Atmur,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  Cahfomia  90712;  telephone  (562) 
627-5224;  facsimile  (562)  627-5210. 


Is  Tliere  Material  Incorporated  by 
Reference? 

(g)  You  must  do  the  actions  required  by 
this  AD  per  Nomad  Alert  Service  Bulletin 
ANMD-57-18.  dated  December  19,  2002.  The 
Director  of  the  Federal  Register  approved  the 
incorporation  by  reference  of  this  service 
bulletin  in  accordance  with  5  U.S.C.  552{a) 
and  1  CFR  part  51.  You  may  get  a  copy  from 
Nomad  Operations,  Aerospace  Support 
Division,  Boeing  Australia,  PO  Box  767, 
Brisbane,  QLD  4000  Australia;  telephone  61 
7  3306  3366;  facsimile  61  7  3306  3111.  You 
may  review  copies  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106;  or 


at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

Is  There  Other  InformaUon  That  Relates  to 
This  Subject? 

(h)  Australian  AD/GAF-N22/6g, 
Amendment  4,  dated  February  27,  2003. 

Issued  in  Kansas  City,  Missouri,  on 
October  31,  2003. 
James  E.  Jackson. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  03-27921  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  4910-13-U 
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Proposed  Rules 


This  sectkHi  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons^n  opportunity  to  participate  In  the 
rule  ntakirig  prior  to  ttie  adoption  of.  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 
[Dockat  No.  03-009-1] 

Classical  Swine  Fever  Status  of  Chile 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regiilations  for  importing  animak* 
and  animal  products  by  adding  Chile  to 
the  list  of  regions  we  recognize  as  free 
of  classical  swine  fever  (CSF).  We  are 
proposing  this  action  at  the  request  of 
the  Government  of  Chile  and  aJFter 
conducting  a  risk  evaluation  that 
indicates  &at  Chile  is  free  of  this 
disease.  We  are  also  proposing  to  add 
Chile  to  a  list  of  CSF-affected  regions 
whose  exports  of  livj  swine,  pork,  and 
pork  products  to  the  United  States  must 
meet  certain  certification  requirements 
to  ensure  their  freedom  from  CSF,  and 
to  amend  those  requirements  to 
accommodate  the  addition  of  Chile  to 
the  list.  These  actions  would  relieve 
restrictions  on  the  importation  into  the 
United  States  of  pork,  pork  products, 
live  swine,  and  swine  semen  from  Chile 
while  continuing  to  protect  against  the 
introduction  of  this  disease  into  the 
United  States. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  12, 
2004. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-009-1 , 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-009-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIaUons@apbis.usda.goy.  Your 


Federal  RegistO' 

Vol.  68,  No.  219 

Thursday,  November  13,  2003 


commen  t  must  be  contained  in  the  body 
of  your  I  lessage;  do  not  send  attached 
files.  Pie  ise  include  your  name  and 
address  n  your  message  and  "Docket 
No.  03-(  09-1"  on  the  subject  line. 

You  a  ay  read  any  comments  that  we 
receive  (  n  this  docket  in  our  reading 
room.  Tie  reading  room  is  located  in 
room  11  H  of  the' USDA  South  Building, 
14th  Stri  let  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays  To  be  sure  someone  is  there  to 
help  yoij,  please  call  (202)  690-2817 
before  coming. 

APHli^documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organiz^ions  and  individuals  who  have 
commen  ted  on  APHIS  dockets,  are 
availabli  <  on  the  Internet  at  http:// 
www.ap  iis.usda.gov/ppd/rad/ 
webrepc  r.html. 

IK>R  FUR  XER  INFORMATION  COfiTACT:  Dr. 

Chariss€  Cleare,  Senior  Staff    - 
Veterins  rian,  Regionalization  Evaluation 
Services  Staff,  National  Center  for 
Import  i  nd  Export,  VS,  APHIS,  4700 
River  R(  ad  Unit  38,  Riverdale,  MD 
20737-:i231;  (301)  734-4356. 

SUPPLEMENTARY  INFORMATION: 

I 

Background 

The  regulations  in  9  CFR  part  94 
(referrec  to  below  as  the  regulations) 
govern  I  le  importation  into  the  United 
States  o  specified  animals  and  animal 
product  5  in  order  to  prevent  the 
introdu(  ;tion  of  various  animal  diseases, 
includii  ig  rinderpest,  foot-and-mouth 
disease,  African  swine  fever,  classical 
swine  f<  ver  (CSF),  and  swine  vesicular 
disease.  These  are  dangerous  and 
destrud  ive  communicable  diseases  of 
ruminai  its  and  swine.  Section  94.9  of 
the  regi;  lations  restricts  the  importation 
into  the  United  States  of  pork  and  pork 
product  s  from  regions  where  CSF  is 
known  o  exist.  Section  94.10  of  the 
regulatians  prohibits,  with  certain 
exceptii  )ns,  the  importation  of  swine 
that  originate  in  or  are  shipped  from  or 
transit  i  ny  region  in  which  CSF  is 
known  :o  exist.  Sections  94.9  euid  94.10 
provide  that  CSF  exists  in  all  regions  of 
the  woi  id  except  for  certain  regions 
listed  ii  I  those  sections. 

The  ( Government  of  Chile  requested 
that  the  Animal  and  Plant  Health 
Inspect  on  Service  (APHIS)  evaluate 
Chile's  mimal  disease  status  with 


respect  to  CSF  and  provided 
information  in  support  of  that  request  in 
accordance  with  9  CFR  part  92, 
"Importation  of  Animals  and  Animal 
Products:  Procedures  for  Requesting 
Recognition  of  Regions."  Using 
information  submitted  to  us  by  the 
Government  of  Chile,  as  well  as 
information  gathered  during  a  site  visit 
by  APHIS  staff  to  Chile  in  2002,  we  have 
reviewed  and  analyzed  the  animal 
health  status  of  Chile  with  respect  to 
CSF.  Based  on  the  information 
submitted  to  us  and  the  information  we 
gathered,  we  have  concluded  the 
following: 

Risk  Evaluation 

Veterinary  Infrastructure 

Animal  disease  control  and 
eradication  programs  in  Chile  operate 
under  the  authority  of  the  Agricultural 
and  Livestock  Service  (Servicio  Agricola 
y  Ganadero.  SAG).  SAG  is  organized 
into  three  levels:  A  central  branch  in 
Santiago,  the  capital  of  Chile;  the 
regional  organization,  distributed  across 
each  of  Chile's  13  regions;  and  an 
operative  level  within  each  region. 

Animal  health  activities  in  Chile  are 
conducted  under  the  authority  of  the 
Animal  Sanitation  Law  (DFLRRA  No. 
16,  1963).  This  law  provides  adequate 
authority  for  import  controls,  movement 
controls  within  Chile,  animal 
quarantine,  requiring  reporting  of 
animal  diseases,  disease  control 
measures,  seizure  and  depopulation, 
cleaning  and  disinfection,  Chilean 
Federal  government  access  to  animals 
and  premises,  and  enforcement  of 
Chilean  Federal  laws  and  regulations. 

Within  SAG,  the  Livestock  Protection 
Department  (Departamento  de 
Proteccion  Pecuaria,  DPP)  manages 
animal  health  programs,  including 
border  port  control,  animal  health 
laboratories,  and  animal  quarantine 
centers.  The  DPP  director  serves  as  the 
chief  veterinary  officer  of  SAG. 

Chile  is  divided  from  north  to  south 
into  13  regions  identified  as  Regions  I  to 
XII  and  the  Metropolitan  Region  (Region 
RM),  which  is  located  between  Regions 
V  and  VI  and  includes  Santiago. 
Regional  directors  are  responsible  for 
delivery  of  SAG  programs  within  their 
regions.  Each  regional  livestock 
veterinarian-in-charge  reports  to  the 
Ministry  of  Agriculture's  regional 
director  and  to  the  DPP  headquarters. 
Animal  health  functions  performed  at 
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the  regional  level  include  animal  h^th 
support  to  slaughter  plants  and  facilities 
that  store  meat  for  export;  management 
of  the  Program  for  Certification  of  Herds 
under  Official  Control  (Planteles  Bajo 
Control  Oficiai.  PABCO);  surveillance 
for  swine,  poultry,  and  ruminant 
diseases;  disease  eradication;  and 
international  port  activity.  Regions  are 
subdivided  into  sections,  of  which  there 
are  a  total  of  62. 

PABCO  is  a  volimtary  program 
managed  by  the  Livestock  Projects  Sub- 
Department  of  DPP.  However,  only 
animals  and  animal  products  from 
livestock  production  facilities  that 
operate  under  PABCO  and  comply  with 
program  standards  are  certified  for 
export  and  interregional  trade.  The 
program  is  supervised  by  regional  and 
section  veterinary  medical  officers 
(VMOs)  and  is  carried  out  by  accredited 
veterinarians  on  the  farms.  The 
accredited  veterinarians  maintain 
records  on  animal  production  and 
health  for  each  farm. 

Slaughterhouses  and  processing 
plants  used  before  export  must  also  be 
approved  and  must  operate  imder 
animal  and  public  health  inspection 
programs  for  diseases  and  residue 
monitoring.  Sanitary  controls  (ante-  and 
post-mortem)  in  slaughterhouses  are 
directly  supervised  by  the  Ministry  of 
Health.  DPP  section  personnel  working 
alongside  Ministry  of  Health 
veterinarians  manage  quality  controls 
for  animal  health  and  public  health. 
Ministry  of  Health  personnel  are 
required  to  report  any  suspicious  case  of 
disease  to  the  SAG  section  VMO.  who 
must  investigate  within  24  hours  of 
such  a  report. 

Our  evaluation  indicated  that  animal 
health  officials  in  Chile  have  the  legal 
authority  to  enforce  their  Federal 
regulations  regarding  CSF  and  that  the 
necessary  veterinary  inft^structure  is  in 
place  to  carry  out  CSF  surveillance  and 
control  activities. 


Disease  History  and  Surveillance 

The  two  most  recent  diagnoses  of  CSF 
in  Chile  occmred  in  May  1995  and  July 
1996.  One  of  the  premises  that  was 
affected  in  the  May  1995  outbreak  was 
the^3nly  premises  found  to  be  affected 
in  the  July  1996  outbreak.  In  the 
outbreaks,  the  affected  premises  were 
family  farm  operations  that  raised  swine 
for  self-consumption.  All  of  the 
premises  were  located  more  than  1 ,000 
kilometers  from  commercial  swine 
production  areas. 

hi  1995,  SAG  instituted  sanitary 
controls  to  address  the  outbreak, 
including  quarantine  of  the  premises, 
slaughter  of  affected  swine,  ring 
vaccination  of  the  remainder  of  each 


herd,  and  surveillance  of  the  premises 
until  November  1995.  In  response  to  the 
1996  outbreak,  SAG  instituted 
quarantine  and  depopulation  of  all  the 
swine,  disinfection,  and  surveillance  of 
the  premises  imtil  December  1996. 

In  1998,  Chile  conducted  an  enzyme- 
linked  immimosorbent  assay  (ELISA) 
survey  of  2,551  Chilean  fattener  swine 
for  CSF  and  obtained  negative  results. 
The  swine  surveyed  represented  7  of  the 
13  regions.  The  statistical  plan 
considered  a  prevalence  of  0.5  percent 
with  a  confidence  level  of  99  percent 
From  2000  to  2001,  EUSA  testing  was 
performed  on  swine  fi-om  321  family 
farms  and  fi'om  all  13  regions.  The 
number  of  samples  totaled  1,705.  There 
was  one  positive  result  from  an  aged 
sow  with  no  CSF  clinical  symptoms. 
The  sow  was  from  a  previously  affected 
area  in  Region  II.  This  positive  result 
was  due  to  previous  vaccination,  as 
discussed  below.  For  2002,  surveillance 
was  performed  using  ELISA  and 
immunofluorescence  methods  ol 
detection.  Tests  were  ordered  due  to 
monitoring  activities  and  disease 
surveillance.  All  results  were  negative. 
Chile  has  also  performed  CSF 
surveillance  at  slaughterhouses 
nationwide. 

CSF  has  never  been  detected  in  wild 
boar  in  Chile.  Although  the  country 
does  not  have  a  sur\'eillance  program  for 
wild  boar,  Chile  has  identified  breeding 
operations  whose  swine  originated  from 
wild  boar.  Such  operations  are  under 
official  monitoring  and  control  by  the 
Department  of  Natural  Resources' (not 
SAG).  Chile  is  conducting  surveillance 
at  these  facilities  because  the  ^imals 
were  originally  wild,  even  though  they 
may  have  been  in  captivity  for  several 
generations. 

By  December  2002,  SAG  had  tested 
127  blood  samples  that  were  collected 
fi-om  10  breeding  operations  with  swine 
that  originated  from  wild  boar.  Samples 
representing  a  25  percent  sampling  (10 
of  40  herds)  were  tested  for  CSF  using 
ELISA  and  yielded  negative  results. 
However,  as  of  December  2002, 
sampling  had  not  been  performed  on 
free-ranging  wild  boar.  SAG  is  designing 
a  study  to  survey  domestic  swine  that 
are  located  closest  to  the  foothills  of  the 
areas  where  the  wild  boars  reside. 
There  are  few  commercial  swine 
operations  in  those  regions  of  Chile 
where  concentrations  of  wild  boars  are 
present;  rather,  family  farms  are  usually 
prevalent  in  such  regions.  There  is  no 
evidence  of  CSF  in  the  wild  boar 
population  and  no  evidence  that 
domestic  swine  have  contracted  CSF 
from  wild  boars.  Even  if  CSF  was 
present  in  the  wild  boar  population,  it 
is  unlikely  that  CSF  would  be 


transmitted  from  wild  boar  to 
commercial  swine  facilities  because  of 
the  biosecurity  measures  in  place  at 
those  facilities.  In  addition,  the 
mountainous  habitat  of  the' wild  boars 
and  the  areas  of  Chile  devoted  to 
domestic  swine  production  are 
separated  by  forests,  which  the  wild 
boars  do  not  enter  because  there  is  no 
food  for  them  in  the  forests. 


Diagnostic  Capabilities 

The  official  diagnostic  laboratory  of 
SAG  in  Santiago  does  not  isolate  the 
causative  agent  for  CSF  because  the 
biosecurity  level  of  the  laboratory  is  not 
sufficient  to  allow  use  of  live  CSF  virus, 
which  is  necessary  to  confirm  a 
diagnosis  of  CSF.  Chile  uses  the  Centre 
de  Investigacion  en  Sanidad  Animal— 
Institute  Nacional  de  Investigacion  y 
Tecnologia  Agraria  y  Alimentaria 
(Animal  Health  Research  Center- 
National  histitute  for  Food  and 
Agriculture  Technologj'  and  Research), 
which  is  located  in  Spain,  as  its 
reference  laboratory  when  the  presence 
of  CSF  virus  must  be  confirmed.  The 
timiaround  time  for  results  to  be 
reported  frt)m  Spain  is  2  weeks. 

hi  addition,  SAG's  official  diagnostic 
laboratory  accumulates  samples  to  be 
tested  for  CSF  with  ELISA  until  it  has 
100  samples — enough  to  run  an  entire 
EUSA  plate.  As  a  result,  the  laboratory 
does  not  perform  this  test  on  samples  as 
soon  as  they  arrive. 

APHIS  does  not  consider  the 
limitations  of  the  laboratory  a  major  risk 
factor  because  control  procedures  that 
would  halt  the  spread  of  a  possible  CSF 
outbreak  are  in  place.  Chile  has  a 
document  entitled  "Contingency 
Manual  for  Classical  Swine  Fever"  that 
prescribes  response  procedures  when 
CSF  is  detected.  In  the  event  of  a 
suspect  CSF  case,  the  official 
veterinarian  of  SAG  would  place  the 
premises  and  animals  under  a 
prediagnostic  quarantine  until 
diagnostic  results  from  SAG's  official 
diagnostic  laboratory  are  received. 
During  the  prediagnostic  quarantine, 
necropsies  would  be  performed  and 
blood  and  organ  samples  would  be 
taken  for  testing.  SAG  officials  stated 
that  its  VMOs  can  make  a  preliminary 
diagnosis  of  CSF  based  on  clinical 
evidence  within  24  hours  and  that  SAG 
has  the  legal  "authority  to  impose  a 
quarantine  based  on  this  diagnosis, 
which  provides  sufficient  precautions  to 
contain  the  spread  of  CSF  if  it  is 
present.  The  prediagnostic  quarantine 
can  prohibit  ^e  movement  of 
susceptible  animals  from  the  premises 
to  other  farms,  fairs,  or  slaughterhouses, 
except  those  with  a  high  biosecurity 
level.  If  there  are  no  clinical  signs  of 
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disease  in  other  animals  that  have  been 
placed  under  prediagnostic  quarantine, 
those  animals  are  moved  to  a  municipal 
slaughterhouse,  not  an  export 
slaughterhouse.  These  slaughterhouses 
have  adequate  veterinary  inspection  and 
biosecurity  procedures. 

The  prediagnostic  quarantine  remains 
in  place  imtil  the  results  of  the 
preUminary  diagnostic  tests  from  SAG's 
official  diagnosticT  laboratory  are 
available.  Chile  indicates  that  the  most 
probable  time  to  detect  clinical  signs 
compatible  with  CSF,  deliver  samples  to 
the  domestic  diagnostic  laboratory,  and 
confirm  the  clinical  diagnosis  with  the 
preliminary  tests  would  be  5  days, 
although  this  process  could  be 
accomplished  in  as  little  as  3  days. 
Samples  are  delivered  to  the  laboratory 
on  the  same  day  they  are  collected  from 
all  areas  of  Chile.  Trading  partners 
would  be  alerted  immediately  after 
confirmation  of  CSF  by  SAG. 

Vaccination  Status 

Vaccination  for  CSF  has  been 
prohibited  in  Chile  since  October  6, 
1997.  On  certain  farms,  there  are  still 
some  vaccinated  sows  that  show 
positive  antibody  titers  and  false- 
positive  results  during  surveillance 
activities. 

Disease  Status  of  Adjacent  Regions 

APHIS  considers  Peru,  Bolivia,  and 
Argentina  to  be  affected  with  CSF.  Peru 
had  outbreaks  of  CSF  in  2002,  and 
continued  to  have  outbreaks  in  2003. 
The  last  CSF  outbreaks  in  Argentina  and 
BoUvia  occurred  in  1999;  no  subsequent 
cases  of  CSF  had  been  identified  in 
Argentina  or  Bolivia  by  the  Office 
International  des  Epizooties  (OIE)  as  of 
August  2003. 

Degree  of  Separation  From  Adjacent 
Regions 

Chile  is  separated  from  Peru  by  an 
area  of  desert  and  from  Bolivia  and 
Argentina  by  the  Andes  Moimtains.  On 
the  west,  Chile  is  bounded  by  the 
Pacific  Ocean. 

Movement  Controls  and  Biological 
Security 

Import  Controls 

Chile  allows  the  importation  of 
processed  meat  products,  including  raw 
processed  or  fresh  raw  delicatessen 
products,  raw  matured  or  acidified 
processed  products,  and  long  ciue/  - 
matiuation  products.  Long  cure/ 
maturation  products  are  defined  by  SAG 
as  hams  that  undergo  salt  curing  and 
maturation  for  at  least  8  months.  Chile 
also  imports  processed  cooked  meat 
products  and  cooked  sausages.  The 
countries  from  which  these  products  are 


exportec  to  Chile  must  be  officially 
pronoun  ced  free  of  African  swine  fever 
(ASF),  b  )vine  fever,  CSF,  foot-and- 
mouth  d  isease  (FMD),  swine  vesicular 
disease  (|SVD),  and  Teschen's  disease  by 
the  OIE,  las  stated  in  SAG's  resolution 
regarding  the  importation  of  these 
product .  Countries  that  are  not 
recognia  ed  as  free  of  the  listed  diseases 
as  a  wh(  le  but  that  contain  regions 
recogni2  ed  by  Chile  as  free  of  the  listed 
diseases  may  only  export  products  of 
long  cui  s/maturation  and  processed 
cooked  1  neat  or  cooked  sausages.  For 
these  countries,  the  animals  frtim  which 
the  mea  products  are  derived  must 
come  fn  m  regions  free  of  the  diseases, 
as  evalu  ited  and  recognized  by  SAG.  In 
additioi ,  the  abattoir  and  processing 
plants  ii  I  which  the  swine  from  which 
these  pr  jducts  are  derived  are 
slaughtored  and  processed  must  be 
located  In  regions  free  of  these  diseases. 
Countries  that  cannot  fulfill  the  listed 
requirei  lents  may  only  export  processed 
cooked  neat  or  cooked  sausages  to 
Chile.  A 11  of  the  above  products  must  be 
accomp  mied  by  an  official  health 
certifica  te  issued  by  the  animal  hgalth 
protecti  )n  organization  of  the 
govemii  lent  of  the  country  of  origin. 

As  nc  ted,  long  cure/maturation 
product  3  must  undergo  salt  curing  and 
maturat  on  for  at  least  8  months  to  be 
eligible  for  importation  into  Chile. 
These  p  roducts  include  Serrano  ham, 
Spanisl  -style  ham,  Iberian  ham,  Parma 
ham,  at  d  others.  Also,  as  noted  above, 
these  pi  oducts  may  be  imported  into 
Chile  fr  5m  regions  recognized  by  Chile 
as  free  (>f  the  listed  diseases,  even  if  the 
in  which  the  disease-free  region 
id  is  not  recognized  as  disease- 
whole  by  Chile,  if  the 
lents  previously  stated  are  met. 
Howiver,  Chile's  requirement  for  the 
length  af  curing  and  maturation  is  not 
as  longHs  APHIS"  for  some  of  these 
produces.  At  this  time,  APHIS  considers 
Spain  aind  certain  regions  in  Italy  to  be 
affected  with  CSF.  As  a  result,  Iberian 
and  Italian  hams  from  affected  regions 
must  meet  the  requirements  in  §  94.17 
to  be  eligible  for  importation  into  the 
United  States.  Section  94.17  requires, 
among  pther  things,  that  Italian-type 
hams  intended  for  export  to  the  United 
States  Tom  CSF-affected  regions  be 
placed  in  a  chamber  for  curing  for  a 
minimum  of  314  days — substantially 
lan  Chile's  8-month 
lent  for  Italian  and  Iberian 
(rian  hams  intended  for  export 
Inited  States  from  CSF-affected 
must,  under  §  94.17,  undergo  a 
minimum  curing  process.  The 
Cluing  periods  required  by  APHIS  to 
prevent  the  introduction  of  CSF  into  the 
United  States  by  long  cure/maturation 
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products  frt>m  regions  considered  by  the 
United  States  to  be  affected  with  CSF 
are  thus  longer  than  those  required  by 
Chile  for  the  importation  into  Chile  of 
such  products  from  regions  in  a  coimtry 
considered  by  Chile  to  be  affected  with 
CSF.  If  Chile  were  to  import  long  cure/    -. 
maturation  products  from  regions 
considered  by  the  United  States  to  be 
affected  with  CSF  and  then  export  those 
products  to  the  United  States,  there 
would  be  a  risk  that  CSF  could  be 
introduced  into  the  United  States  via 
those  products. 

In  aadition  to  the  requirements  for 
long  cure/maturation  products,  Chile 
has  cooking  requirements  for  processed 
cooked  meat  and  cooked  sausages 
intended  for  importation  into  Chile  from 
regions  recognized  by  Chile  as  free  of 
the  listed  diseases  if  the  coimtry  in 
which  the  disease-free  region  is  located 
is  not  recognized  as  disease-free  as  a 
whole  by  Chile.  The  required  cooking 
temperatm-e  is  68  oC  for  30  minutes. 
With  regard  to  the  importation  of  these 
products  into  the  United  States, 
however,  §94.9  prescribes  that  pork  and 
pork  products  from  regions  where  CSF 
exists  may  be  imported  into  the  United 
States  only  if  all  bones  were  completely 
removed  prior  to  cooking  and  the  pork 
or  pork  product  was  heated  by  some 
method  other  than  a  flash-heating 
method  to  an  internal  temperatiue  of  69 
oC  throughout.  Thus,  if  Chile  were  to 
import  processed  cooked  meat  and 
cooked  sausages  from  regions  the 
United  States  considers  to  be  affected 
with  CSF  and  then  export  those 
products  to  the  United  States,  there 
wouJd  be  a-risk  that  CSF  could  be 
introduced  into  the  United  States  via 
those  products. 

Accordingly,  we  are  proposing  to 
require  that  Chilean  pork  and  pork 
products  imported  into  the  United 
States  be  accompanied  by  certification 
regarding  their  origin.  The  certification 
would  have  to  identify  the  exporting 
region  and  the  region  of  origin  of  the 
pork  or  pork  products  as  a  region 
designated  in  §§  94.9  and  94.10  as  free 
of  CSF  at  the  time  the  pork  or  pork 
products  were  in  the  region.  The 
certification  would  also  have  to  state 
that: 

•  The  pork  or  pork  products  were 
derived  from  swine  that  were  bom  and 
raised  in  a  region  designated  in  §§  94.9 
and  94.10  as  free  of  CSF  and  were 
slaughtered  in  such  a  region  at  a 
federally  inspected  slaughter  plant  that 
is  imder  the  direct  supervision  of  a  full- 
time  salaried  veterinarian  of  the 
national  government  of  that  region  and 
that  is  eligible  to  have  its  products 
imported  into  the  United  States  vmder 
the  Federal  Meat  Inspection  Act  (21 
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U.S.C.  601  et  seq.)  and  the  regidations 
of  the  U.S.  Department  of  Agriculture's 
(USDA)  Food  Safety  and  Inspection 
Service  in  9  CFR  327.2; 

•  The  pork  or  pork  products  were 
derived  fronj  swine  that  have  not  lived 
in  a  region  that  is  designated  in  §  94.9 
or  §  94.10  as  affected  with  CSF; 

•  The  pork  or  pork  products  have 
never  been  commingled  with  pork  or 
pork  products  that  have  been  in  a  region 
that  is  designated  in  §§  94.9  and  94.10 
as  affected  with  CSF; 

•  The  pork  or  pork  products  have  not 
transited  a  region  designated  in  §§  94.9 
and  94.10  as  affected  with  CSF  unless 
moved  directly  through  the  region  to 
their  destination  in  a  sealed  means  of 
conveyance  with  the  seal  intact  upon 
arrival  at  the  point  of  destination;  and 

•  If  processed,  the  pork  or  pork 
product  was  processed  in  a  region 
designated  in  §§  94.9  and  94.10  as  free 
of  CSF  in  a  federally  inspected 
processing  plant  that  is  under  the  direct 
supervision  of  a  full-time  salaried 
veterinarian  of  the  national  government 
of  that  region. 

Chile  imports  live  swine  primarily  for 
use  as  breeding  animals.  Reports 
provided  by  the  Government  of  Chile 
showed  that  live  swine  were  imported 
in  1998  from  France;  in  1999  from 
Belgimn  and  the  United  States;  in  2000 
from  Canada,  France,  and  the  United 
States;  and  in  2001  until  November 
2002  frtim  Canada.  The  number  of 
shipments  per  year  has  ranged  from  12 
to  177. 

Swine  for  importation  into  Chile  must 
originate  from  regions  pronounced  free 
of  ASF,  bovine  fever,  CSF,  SVD, 
Teschen's  disease,  and  vesicular 
stomatitis  by  the  OIE  and  must  also  be 
recognized  by  Chile  as  free  of  these 
diseases,  as  stated  in  SAG's  resolution 
regarding  the  importation  of  live  swine 
for  reproduction.  The  region  of  origin 
must  also  be  pronoxmced  free  of  FMD 
without  vaccination  by  OIE,  as  stated  in 
SAG's  resolution,  and  also  be 
recognized  as  such  by  Chile.  The  farm 
of  origin  must,  among  other  things,  be 
free  of  brucellosis,  tuberculosis, 
transmissible  gastroenteritis,  corona 
respiratory  virus,  swine  epidemic 
diarrhea,  and  pseudorabies  without 
vaccination.  In  addition,  the  animals 
must  be  accompanied  by  an  official 
health  certificate.  Similar  controls  exist 
for  the  importation  of  porcine  semen. 

Live  swine  imported  into  Chile  enter 
privately  owned  quarantine  facilities. 
When  operating,  these  facilities  are 
under  the  supervision  of  the  SAG 
section  VMO.  Private  quarantine 
facilities  must  be  authorized  by  SAG 
prior  to  use  and  must  be  inspected  prior 
to  each  use.  Site  visit  team  members 


confirmed  that  the  facilities  consistently 
employ  effective  biological  safeguards. 

However,  Chile  has  imported  live 
swine  from  France.  At  this  time^  France 
is  not  recognized  by  the  United  States 
as  CSF-free.  Accordingly,  we  are 
proposing  that  swine  exported  bom 
Chile  must  be  accompanied  by  the 
following  certification  regarding  the 
origin  of  the  swine: 

•  The  swine  have  not  lived  in  a 
region  designated  in  §§  94.9  and  94.10 
as  affected  with  CSF; 

•  The  swine  have  never  been 
commingled  with  swine  that  have  been 
in  a  region  designated  in  §§  94.9  and 
94.10  as  affected  with  CSF;  and 

•  The  swine  have  not  transited  a 
region  designated  in  §§  94.9  and  94.10 
as  affected  with  CSF  unless  moved 
directly  through  the  region  to  their 
destination  in  a  sealed  means  of 
conveyance  with  the  seal  intact  upon 
arrival  at  the  point  of  destination. 


Export  Controls 

All  physical  inspection  of  meat 
destined  for  export  fix>m  Chile  takes 
place  at  export  slaughter  facilities.  A 
public  health  veterinarian  and  a  SAG 
veterinarian  are  present.  The  SAG 
veterinarian  watches  the  meat  being 
loaded  and  crated  for  export.  Official 
SAG  seals  are  placed  on  the  crates  by 
the  SAG  veterinarian.  Shipments  are 
also  accompanied  by  sanitary  health 
certificates.  As  noted  earlier,  export 
slaughter  facilities  only  accept  swine 
from  farms  participating  in  the  PABCO 
program.  Family  farm  swine  are  taken  to 
municipal  slaughter  facilities  or  are 
slaughtered  at  the  farm.  Meat  bom 
swine  slaughtered  at  these  municipal 
facilities  is  for  national  consumption 
and  not  for  export. 

Swine  for  export  are  inspected  by  the 
SAG  section  VMO  at  the  farm  of  origin 
when  they  are  loaded  on  the  truck.  They 
cannot  be  inspected  at  the  airport 
because  there  is  not  a  contaiiunent  area. 

Movement  Across  Borders 

There  are  76  border  control  points  in 
Chile:  13  airports,  24  seaports,  and  39 
land  crossings. 

Since  2001,  all  live  swine  imported 
into  Chile  have  entered  through  the 
Santiago  airport.  Other  commercial 
animal  or  animal  product  shipments 
entering  the  Santiago  airport  include 
semen,  horses,  vaccines,  embryos, 
chicks,  and  fertile  eggs.  Almost  no  meat 
arrives  through  the  Santiago  airport. 

Passengers  arriving  on  commercial 
flights  are  asked  to  declare  whether  they 
are  carrying  plant  or  animal  products. 
Amnesty  bins  are  available  throughout 
the  airport  to  allow  passengers  to 
dispose  of  prohibited  materials  before 


they  enter  Customs.  When  fresh  fruit  or 
meat  that  is  not  processed  according  to 
specifications  is  discovered  in  the 
baggage  of  passengers  arriving  from 
areas  that  SAG  considers  to  be  high  risk, 
the  fitiit  or  meat  is  confiscated  and 
destroyed.  SAG  has  two  beagles  in 
Santiago  that  are  used  to  inspect 
baggage  from  high-risk  commercial 
flights.  At  the  time  of  the  site  visit, 
Santiago  was  the  only  international 
airport  in  Chile  that  used  the  beagles. 
■  In  addition  to  using  beagles, 
passenger  luggage  from  high-risk  flights 
entering  the  Santiago  airport  is  x-rayed 
before  leaving  the  airport,  using  x-ray 
machines  specifically  designed  to  detect 
organic  material.  Passenger  luggage  is 
opened  for  inspection  if  agricultural 
products  are  suspected  to  be  present. 
Not  every  airport  has  x-ray  machines;  at 
other  airports,  physical  inspections  of 
high-risk  luggage  are  performed  instead. 
(SAG  considers  fruits  from  Bofivia, 
Colombia,  and  Peru  and  fresh  or 
inadequately  processed  meat  from 
Argentina,  Bolivia,  the  European  Union, 
and  Peru  to  be  high-risk  commodities.) 

Food  waste  containing  animal 
products  from  commercial  flights  is 
collected  and  heat  treated  until  any  CSF 
virus  that  might  be  present  would  be 
destroyed.  This  function  is  carried  out 
by  commercial  enterprises.  In  Santiago, 
SAG  representatives  meet  private  planes 
and  perform  inspections. 

Passenger  tiraffic  also  arrives  in  Chile 
on  cruise  ships.  Passengers  are  advised 
not  to  disembark  with  agricultmal 
products.  SAG  operates  a  quarantine 
area  near  the  ships  to  process 
disembarking  passengers  and  inspect 
their  luggage.  Fruit  or  meat  products 
that  are  confiscated  are  destroyed  by 
SAG.  Food  wastes  are  prohibited  from 
being  offloaded  from  the  ship  and  must 
be  disposed  of  in  the  sea  at  least  12 
miles  from  shore.  Ships  carrying  fresh 
fruit  are  prohibited  from  discharging 
garbage  at  port. 

At  land  border  crossings,  every  car, 
bus,  and  truck  is  stopped.  All  cars  are 
searched  thoroughly  by  checking  the 
passenger  compartment,  the  trunk, 
under  the  seats,  and  the  glove 
compartment.  All  luggage  is  opened  and 
inspected  by  Customs  and  SAG 
personnel.  All  fruits,  vegetables,  meat, 
and  honey  found  in  cars  and  buses  are 
confiscated  and  destroyed.  Animals 
[e.g.,  birds)  without  the  appropriate 
supporting  paperwork  may  also  be 
confiscated.  Inspection  personnel  reside 
on-site  at  the  inspection  stations. 

Empty  live-haul  trucks,  which  are 
used  to  carry  livestock,  are  allowed  to 
move  from  Argentina  and  other 
potentially  CSF-affected  regions  into 
Chile  without  thorough  cleaning  and 


disinfection.  Chile  indicated  that,  in 
Region  V  (the  region  with  the  largest 
voliune  of  traffic  crossing  the  Argentine 
border),  any  empty  vehicle  that  enters 
Chile  and  was  used  to  transport  cargo 
must  be  cleaned  and  washed.  SAG 
inspectors  verify  the  condition  of  the 
vehicle  by  visual  inspection.  If  the 
cleanliness  of  the  vehicle  is  not 
satisfactory  to  the  inspectors,  the 
vehicle  is  turned  back.  Similar  controls 
are  also  applied  at  other  land  border 
crossings. 

This  practice  concerns  us  in  view  of 
the  role  of  contaminated  live-haul 
trucks  in  the  serious  CSF  outbreaks  that 
occurred  in  the  Netherlands  in  1997- 
1998.  This  severe  outbreak  was  initiated 
by  an  empty  contaminated  live-haul 
truck  that  transited  from  a  CSF-affected 
area  in  Germany.  In  fact,  the  truck  had 
been  cleaned  and  disinfected,  but  the 
procedure  was  not  adequate.  Without 
adequate  cleaning  and  disinfection,    - 
trucks  could  introduce  CSF  from 
affected  regions. 

Therefore,  to  address  the  risk 
presented  by  empty  live-haul  trucks  that 
enter  Chile  from  Argentina  and  other 
potentially  CSF-affected  regions  without 
thorough  cleaning  and  disinfection,  we 
are  proposing  that  any  live  swine 
exported  to  the  United  States  from  Chile 
would  have  to  be  accompanied  by 
certification  that  the  conveyance  or 
materials  used  to  transport  the  swine,  if 

Ereviously  used  for  transporting  swine, 
ad  first  been  cleaned  and  disinfected 
in  accordance  with  9  CFR  93.502.  This 
certification  requirement  would  be  in 
addition  to  the  certifications  regarding 
the  origin  of  live  swine  discussed 
previously  under  the  heading  "Import 
Controls." 

Cargo  from  outside  Chile  is  allowed  to 
transit  Chile  to  seaports  such  as 
Valparaiso  or  San  Antonio  for  shipment 
to  other  countries.  Currently,  however, 
in-transit  cargo  must  comply  with  all 
Chilean  regulations,  even  if  the  ultimate 
destination  is  a  different  coimtry.  The 
team-was  informed  that  this  policy  may 
change  in  the  future  to  accommodate  in- 
transit  shipping  to  the  port  of 
Valparaiso.  This  would  require  the  use 
of  in-bond  sanitary  and  phytosanitary 
safeguarding  procedures. 

Livestock  Demographics  and  Marketing 
Practices - 

In  1997,  Chile  had  more  than  1.7 
million  swine  held  by  105,665  swine 
producers.  There  were  289  commercial 
premises,  which  held  69  percent  of  all 
swine  in  Chile.  Commercial  swine 
populations  are  concentrated  in  Regions 
RM  and  VI.  Family  farm  areas  are 
mostly  located  in  Regions  Vm,  IX,  and 
•X.  At  the  time  of  the  site  visit,  there 
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were  lOQ  commercial  swine  operations 
in  Chile,  many  with  multiple  premises. 
Agrosuper  is  one  of  the  largest 
commercial  operations.  While 
Agrosuper  imports  its  own  swine,  most 
facilities!  purchase  any  imported  swine 
they  use  from  the  Pig  Improvement 
Compan|r  (PIC)  in  Chile.  PIC  has 
purchased  swine  from  Belgium,  France, 
and  the  tlnited  States.  The  number  of 
small  fai  oily  farms  has  dramatically 
decrease  i  in  the  last  5  years,  due  mostly 
to  compi  Lnies  purchasing  the  land  to 
plant  fruit  trees.  Another  factor  in  this 
decline  is  a  law  requiring  that  all  swine 
be  slauuitered  at  a  slaughterhouse, 
rather  tinan  on  the  premises.  The  owners 
would  hkve  to  pay  for  transportation  to 
the  slaughterhouse  and  for  die  slaughter 
of  the  sv  ine.  In  addition,  swine 
produce  rs  on  family  farms  can  no  longer 
simply  oollect  food  waste  to  feed  to  the 
swine;  processed  feed  or  other  feed 
must  beburchased  instead,  increasing 
the  cost  bf  maintaining  the  swine. 

Therelare  currently  no  detailed  data 
on  the  (Istribution  of  the  population  of 
wild  hot  ir  known  as  javelins  [Sus 
scropha  .  These  animals  moved  into 
Chile  so  netime  between  1975  and  1978 
over  the  moimtains  frt)m  Argentina. 
They  an :  mainly  located  in  the  southern 
part  of  t  le  coimtry,  high  in  the 
mounta  ns.  Their  range  and  the 
domestic  swine  production  areas  are 
separated  by  forests.  The  wild  boar 
normal^  do  not  enter  these  forests 
because!  their  food  is  not  located  there. 
There  aie  no  hunting  restrictions  for 
wild  boars,  and  Chileans  in  the  south 
hunt  and  eat  them.  As  noted  earlier,  it 
is  unkn  )wn  whether  the  wild  boar 
populat  ion  is  infected  with  CSF. 

Becai  se  all  swine  operations  that 
wish  to  participate  in  the  interregional 
and  international  export  markets  must 
operatejimder  the  PABCO  quality 
assuranpe  program,  the  level  of 
compliance  with  the  national 
govenutient's  efforts  to  maintain  Chile's 
CSF-frefe  status  is  high. 

Detection  and  Eradication  of  Disease 

CSF  las  been  effectively  controlled  in 
and  eradicated  from  Chile  in  the  past 
and  is  not  known  to  exist  in  Chile  at  this 
time.  Tpe  Government  of  Chile 
maintains  a  surveillance  system  capable 
of  detecting  CSF  should  the  disease  be 
reintroduced  to  the  country.  The 
Government  of  Chile  has  laws,  policies, 
and  inffastructure  to  detect,  respond  to, 
and  eliminate  any  occurrence  of  CSF. 

These  findings  are  described  in 
furtherjdetail  in  a  qualitative  evaluation 
that  ma  y  be  obtained  from  the  person 
listed  1  nder  FOR  FURTHER  INFORMATION 
CONTAi  T.  The  evaluation  may  also  be 
viewet  on  the  Internet  at  http:// 


www.aphis.  usda.gov/vs/ncie/reg- 
requesthtml  by  following  the  link  for 
"Information  previously  submitted  by 
Regions  requesting  export  approval  and 
their  supporting  documentation"  and 
then  clicking  on  the  triangle  >beside 
"Chile/Swine/Classical  Swine  Fever" 
and  selecting  "Response  by  APHIS." 
The  evaluation  documents  the  fectors 
that  have  led  us  to  conclude  that  Chile 
is  free  of  CSF. 

Therefore,  we  are  proposing  to 
recognize  Chile  as  bise  of  CSF  and  to 
add  it  to  the  lists  in  §§94.9  and  94.10 
of  regions  where  CSF  is  not  known  to 
exist.  We  are  also  proposing  to  revise 
§  94.24,  which  currently  contains 
additional  CSF-related  certification 
requirements  for  four  Mexican  States 
that  we  consider  to  be  free  of  CSF. 
Because  the  proposed  certification 
requirements  for  Chile  described 
previously  in  this  document  are 
essentially  the  same  as  the  certification 
requirements  for  the  four  Mexican 
States  presently  named  in  §  94.24,  apart 
from  specific  references  to  the  national 
govenmient  of  the  region  in  question, 
we  are  proposing  to  add  a  list  of  regions 
to  which  the  certification  requirements 
in  §  94.24  apply  and  to  amend  the 
certification  reqiiirements  so  that  they 
refer  generically  to  the  national 
government  of  the  region  of  export  of 
the  swine,  pork,  or  pork  products. 

Executive  Order  12866  and  Regulatory 
Flexibility  Ad 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  ttierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Under  the  regulations  in  9  CFR  part 
94,  the  importation  into  the  United 
States  of  live  swine,  pork,  pork 
products,  and  swine  semen  that 
originates  in  or  transits  any  region 
where  CSF  exists  is  generally 
prohibited,  except  for  certain  pork 
products  processed  in  accordance  with 
the  regulations.  Furthermore,  even  if  a 
region  is  considered  free  of  CSF,  the 
importation  of  pork  and  pork  products 
from  that  region  may  be  restricted, 
depending  on  the  region's  proximity  to 
or  trading  relationships  with  countries 
or  regions  where  CSF  exists.  CSF  is  a 
transmissible  animal  disease  with 
potentially  serious  consequences  for 
international  trade  of  animals  and 
animal  products. 

The  Agriculture  and  Livestock  Service 
of  the  Government  of  Chile  has  asked 
APHIS  to  evaluate  Chile's  CSF  status. 
APHIS  conducted  a  site  visit  in  Chile 
and,  using  data  from  this  site  visit  and 
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data  supplied  by  the  Government  of 
Chile,  performed  a  subsequent  risk 
evaluation  that  indicated  that  Chile  is 
free  of  CSF.  This  proposed  rule, 
therefore,  would  recognize  Chile  as  free 
of  CSF.  However,  since  Chile  shares 
borders  with  countries  that  the  United 
States  does  not  recognize  as  free  of  CSF, 
imports  live  swine  from  a  coimtry  that  ' 
the  United  States  does  not  recognize  as 
free  of  CSF,  and  imports  certain 
products  from  coimtries  affected  with 
CSF  under  conditions  that  are  less 
restrictive  than  those  in  our  regulations 
in  9  CFR  part  94,  we  are  also  proposing 
to  add  certification  requirements  for  live 
swine,  pork,  and  pork  products 
imported  into  the  United  States  fit)m 
Chile  to  ensure  their  freedom  from  CSF. 

As  described  above,  in  1997,  Chile 
had  105,665  swine  farms  on  which  1.7 


million  swine  were  raised.  There  were 
289  commercial  premises,  which 
represented  69  percent  of  Chile's  hog 
facihties.i  In  the  United  States  in  2000, 
on  the  other  hand,  there  were  98,460 
swine  producers  raising  about 
59,407,000  swine  valued  at  $4.26 
billion.  2  Chile  has  never  exported  live 
swine  to  the  United  States,  hi  1998.  the 
United  States  imported  from  Chile  18 
metric  tons  of  frozen  swine  edible  offal 
(Harmonized  Tariff  Schedule  [HS]  code 
number  020649).  No  other  pork  meat  or 
any  other  pork  product  has  been 
imported  by  the  United  States  from 
Chile  since  then  (table  1). 

Frozen  and  dried  pork  accounts  for  87 
percent  of  all  Chilean  exports  of  pork 
and  pork  products;  the  remaining  13 
percent  consists  of  either  fresh  or 
chilled  pork,  hi  2000,  Chile  exported 


Table  1.— U.S.  Imports  of  Pork  and  Pork  Products 


33,900  metric  tons  of  pork.  Of  this,  30.1 
metric  tons  was  cooked  pork,  which  was 
exported  either  frozen  or  dried  (table  2). 
That  same  year,  the  United  States 
imported  368.700  metric  tons  of  pork, 
more  than  10  times  the  total  of  Chile's 
pork  exports. 

On  average,  between  1998  and  2001, 
Chile's  global  exports  of  Uve  swine 
amounted  to  approximately  0.3  percent 
of  the  volume  of  U.S.  imports  of  live 
swine  (tables  3  and  4).  Specifically, 
Chile's  global  exports  of  hve  swine  were  ' 
0.28  percent  of  the  volume  of  U.S. 
imports  of  live  swine  in  1998,  0.33 
percent  in  1999,  0.39  percent  in  2000. 
and  0.32  percent  in  2001.  Between  1998 
and  2001,  Chile's  exports  of  pork  and 
pork  products  to  the  world  was,  on 
average,  equivalent  to  9  percent  of  U.S. 
imports  of  pork  and  pork  products. 


Commodity  (by  HS  6-digit  category) 


Swine  carcasses,  fresh  or  chilled  (HS  020311)  

Swine  carcasses,  frozen  (HS  020321)  

Swine  hams,  fresh  or  chilled  (HS  020312)  ......1".".."."...".."..".. 

Swine  hams,  with  Ixwe  in  (HS  020322) 

Swine  edible  offal,  fresh  or  chilled  (HS  020630)  .'.."..".".....".. 

Swine  edible  offal,  except  for  liver,  frozen  (HS  020649)  .'"'"'. 

Swine  livers,  frozen  (HS  020641) 

Swine  hams/shoulders,  salted,  dried  (HS  021011)  .".1"...".".' 
Swine  bellies,  salted  and  dried,  bacon  (HS  021012)  .!."."!"!."! 
Swine  meat,  except  ham,  salted,  dried,  smoked  (HS  021019) 

Swine  fresh  cuts  (NES)  (HS  020319) 

Swine  frozen  cuts  (NES)  (HS  020329) 


Origin  of  U.S.  imports 


Total  quantity 


World  

World  

World  

World  

World  

World  (except  Chile) 

Chile  

World  

World 

World 

World  

World 

World  


Import  volume  by  year  (in  nwtric  tons) 


1998 


^s'^^n^fS^SSieSS!"'^'  ^"^  <'^^S)  ^"^^  ^9"-«"-'  Trade  System 


10,555 

«8 

48,976 

10,023 

10,065 

4,281 

18  (0.4%) 

248 

818 

10.073 

3.768 

87.434 

60,137 


1999 


246.464 


11,206 

46 

61.099 

7.977 

9.499 

4.437 

0 

98 

1.555 

16.673 

3.440 

116.325 

69.625 


2000 


4,542 

70 

76,469 

5.533 

15.557 

4.138 

w-  0 

29 

1,659 

21,720 

4.725 

148.401 

85.900 


2001 


301,980 


368,743 


1,676 

39 

75,482 

4,470 

20.904 

4.092 

0 

264 

1.280 

19.836 

6,709 

163.131 

80.175 


378.058 


NES  =  not  elsewhere  specified. 


using  data  from  the  United  Nations  (UN)  Statistical  Office. 


Table  2.— Chilean  Exports  of  Pork  and  Pork  Product^ 


Commodity  (by  HS  6-digit  category) 


Export  volume  by  year  (in  metric  tons) 


Swine  carcasses,  fresh  or  chilled  (HS  020311)  

Swine  carcasses,  frozen  (HS  020321) 

Swine  hams,  fresh  or  chilled  (HS  020312)  ....."1".!."Z1.Z! 

Swine  hams,  with  bone  in  (HS  020322) 

Swine  edible  offal,  fresh  or  chilled  (HS  020630)  ..."."..'".".....'"1". " 

Swine  edible  offal,  except  for  liver,  frozen  (HS  020649) 

Swine  livers,  frozen  (HS  020641) 

Swine  belNes.  salted  &  dried,  bacon  (HS  021012) 

Swine  fresh  cuts  (NES)  (HS  020319)  ,..., 

Swine  frozen  cuts  (NES)  (HS  020329)  l....".."..""...."!!l".."!. 

Total  quantity 


1998 


1999 


4,741 

106 

0 

661 

3 

4.888 

248 

11 

'      0 

7,857 


18.517 


645 

80 

146 

201 

5 

5,331 

98 

3 

865 

5,587 


2000 


12,961 


21 

6 

790 

456 

104 

5,677 

29 

2 

2,638 

9,070 


2001 


18,793 


455 
164 
797 

5,357 
103 

7,261 

264 

2 

2,448 
17.049 


33,900 


'  APHIS,  Veterinary  Services/Trade  in  Animals 
and  Animal  Products  Branch. 


^  USDA,  "Agricultural  Statistics  2000,"  page  VII- 
18.  Washington,  DC,  National  Agricultural  Statistics 
Service,  2000. 
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Table  3  — U.S.Imports  of  Live  Swine 


Swine  (by  HS  6-digit  category) 


Pure-bred  (HS-010310)' 

rtoivpure-bred  category  A  (HS-010391)2 
No(Vpure-bred  category  B  (H&-010392)3 


Total  value 


Quantity  (swinf ) 

Value  

Quantity  (metr|;  tons) 

Value  

Quantity  (metr^  torts) 
Value  
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1996 


415 

$70,000 

20,383 

$38,993,000 

318,246 

$249,787,000 


$288,850,000 


1999 


594 

$182,000 

29,978 

$51,200,000 

259,024 

$175,100,000 


$226,482,000 


2000 


4,585 

$1,117,000 

2,336,048 

$72,285,000 

2,016,931 

$217,977,000 


$291,379,000 


2001 


22.178 

$5,080,000 

42,276 

$103,168,000 

280,621 

$249,754,000 


$358,002,000 


1 1mported  from  Canada,  Denmark,  and  United  Kingdofl 

2  Imported  from  Canada,  Denmark,  arKJ  Australia. 

3 Imported  from  Canada,  Denmark,  Norway.  Australia,  and  United  Kingdom.. 

Source:  FAS  GkSbal  AgrKultural  Trade  System  using  data  from  the  UN  Statistical  Office. 

Table  4.- Chilean  Exports  of  Live  Swine 


Swine  (by  HS  6-digit  category) 


Pure-bred  (HS-010310) 

Norvpure-bred  category  A  (HS-010391) 
Non-pure-bred  category  B  (HS-010392) 


Total  vafcje 


Quantity  (metric  tons) 

Value  

Quantity  (metr^  tons) 

Value  

Quantity  (metrjc  tons) 
Vakje  


Source:  FAS  Gtobal  Agricultural  Trade  System  using  da  a  from  tfie  UN  Statistnal  Office. 


Economic  Effects  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  Domestic  swine  producers  and 
processors  of  pork  and  pork  products,  as 
well  as  brokers,  agents  and  others  in  the 
United  States  who  would  become 
involved  in  any  futtue  importation  and 
sale  of  swine,  pork,  and  pork  products 
from  Chile,  are  most  likely  to  be  directly 
affected  by  the  proposed  change  to 
Chile's  CSF  status.  The  number  and  size 
of  the  entities  that  might  become 
involved  in  any  futiu«  importation  and 
sale  of  swine  (or  products)  from  Chile  is 
unknown.  However,  it  is  reasonable  to 
assume  that  most  would  be  small,  based 
on  the  Small  Business  Administration's 
standards,  since  most  businesses  are 
classified  as  small  imder  those 
standards. 

From  an  economic  standpoint,  the 
proposed  change  in  Clhile's  CSF  status 
should  have  little  or  no  effect  on 
domestic  entities  in  the  United  States. 
This  is  because  exports  from  Chile  in 
quantities  sufficient  to  have  a  significant 
effect  on  the  U.S.  market  are  unlikely. 
We  do  not  anticipate  that  any  U.S. 
entities,  small  or  otherwise,  will 
experience  any  significant  economic 
effects  as  a  result  of  this  action. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 


1998 


95 

$759,000 

0 

0 

30 

$44,000 


$803,000 


1999 


unknown 
$688,000 
unkrvown 

$25,000 
unkrK>wn 

$45,000 


$758,000 


2000 


unknown 
$1,126,000 
0 
0 
0 
0 


$1,126,000 


2001 


unknown 
$1,132,000 
0 
0 
0 
0 


$1,132,000 


have  a  i  ignificant  economic  impact  on 
a  substj  ntial  number  of  small  entities. 

Executi  re  Order  12988 

This  jroposed  rule  has  been  reviewed 
under  Bxecutive  Order  12988,  Civil 
Justice  Heform.  If  this  proposed  rule  is 
adopte^:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  aijd  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  iu  court  challenging  this  rule. 

Papervtork  Reduction  Act 

In  ac  :ordance  with  section  3507(d)  of 
the  Paj  erwork  Reduction  Act  of  1995 
(44  U.3.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
require  ments  included  in  this  proposed 
rule  ha  /e  been  submitted  for  approval  to 
■  the  Off  ce  of  Management  and  Budget 
(OMB).  Please  send  written  conunents 
to  the  Office  of  Information  and 
Regul^ory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  03-009-1.  Please 
send  a  copy  of  yoiu-  comments  to:  (1) 
DocketJNo.  03-009-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHISl  Station  3C71,  4700  River  Road 
Unit  18.  Riverdale,  MD  20737-1238, 
and  (2  Clearance  Officer,  OaO,  USDA. 
room  *  04-W.  14th  Street  and 
Indep(  ndence  Avenue  SW.. 
Washi  igton,  DC  20250.  A  comment  to 


OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  Tecognize 
Chile  as  free  of  CSF  and  add 
certification  requirements  for  live 
swine,  pork,'  and  pork  products 
imported  into  the  United  States  from 
Chile  to  ensure  their  freedom  from  CSF. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  ."and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology:  e.g.,  permitting 
electronic  submission  of  responses). 

Estiinate  of  burden:  Public  reporting 
biuden  for  this  collection  of  information 
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is  estimated  to  average  1  hour  per 
response. 

.Respondents:  Full-time,  salaried 
veterinary  officers,  employed  by  the 
Government  of  Chile,  who  will  be 
completing  the  certificates  necessary  to 
export  swine,  pork,  and  pork  products 
to  the  United  States. 

Estimated  annual  number  of 
respondents:  5. 

Estimated  annual  number  of 
responses  per  respondent:  5. 

Estimated  annual  number  of 
responses:  25. 

Estimated  total  annual  burden  on 
respondents:  25  hours.  (Due  to 
averaging,  the  total  annual  burden  hoius 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.  )Copies 
of  this  information  collection  can  be 
obtained  from  Mrs.  Celeste  Sickles, 
APHIS'  Information  Collection       ^ 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  comnxitted  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compHance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS"  hiformation 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  part  94  as  follows: 

PART  94-f)INDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
CLASSICAL  SWINE  FEVER,  AND 
BOVINE  SPONGIFORM 
ENCEPHALOPATHY:  PROHIBITED 
AND  RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to-read  as  follows: 

Authority:  7  U.S.C.  450,  7701-7772,  and 
8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.4. 

§94.9    [Amended] 

2.  In  §  94.9,  paragraph  (a)  would  be 
amended  by  adding  the  word  "Chile;" 
after  the  word  "Canada;". 


f  94.10    [Amwidad] 

3.  hi  §  94.10,  paragraph  (a)  would  be 
amended  by  adding  the  word  "Chile;" 
after  the  word  "Canada;". 

4.  Section  94.24  would  be  revised  to 
read  as  follows. 

§94.24    Restrictions  on  the  importation  of 
live  swine,  porfc,  or  pork  products  from 
certain  regions  free  of  classical  swine  fever. 

The  regions  listed  in  paragraph  (a)  of 
this  section  are  recognized  as  free  of 
classical  swine  fever  (CSF)  in  §§  94.S{a) 
and  94.10(a)  but  supplement  their  pork 
supplies  with  fresh  (chilled  or  frozen) 
pork  imported  from  regions  considered 
to  be  affected  by  CSF,  supplement  their 
pork  supplies  with  pork  from  CSF- 
affected  regions  that  is  not  processed  in 
accordance  with  the  requirements  of 
this  part,  share  a  common  land  border 
with  CSF-affected  regions,  or  import 
live  swine  from  CSF-affected  regions 
under  conditions  less  restrictive  than 
would  be  acceptable  for  importation 
into  the  United  States.  Thus,  there  exists 
a  possibility  that  live  swine,  pork,  or 
pork  products  from  the  CSF-free  regions 
listed  in  paragraph  (a)  of  this  section 
may  be  commingled  with  live  swine, 
pork,  or  pork  products  fitjm  CSF- 
affected  regions,  resulting  in  a  risk  of 
CSF  introduction  into  the  United  States. 
Therefore,  live  swine,  pork,  or  pork 
products  and  shipstores,  airplane  meals, 
and  baggage  containing  pork  or  pork 
products,  other  than  those  articles 
regulated  imder  parts  95  or  96  of  this 
chapter,  may  riot  be  imported  into  the 
United  States  from  a  region  listed  in 
paragraph  (a)  of  this  section  unless  the 
requirements  in  this  section,  in  addition 
to  other  applicable  requirements  of  part 
93  of  this  chapter  and  part  327  of  this 
title,  are  met. 

(a)  Regions  subject  to  the 
requirements  of  this  section:  Chile  and 
the  Mexican  States  of  Baja  California, 
Baja  California  Sur,  Chihuahua,  and 
Sinaloa. 

(b)  Live  swine.  The  swine  must  be 
accompanied  by  a  certification  issued 
by  a  full-time  salaried  veterinary  officer 
of  the  national  government  of  the  region 
of  export.  Upon  arrival  of  the  swine  in 
the  United  States,  the  certification  must 
be  presented  to  an  authorized  inspector 
at  the  port  of  arrival.  The  certification 
must  identify  both  the  exporting  region 
and  the  region  of  origin  as  a  region 
designated  inS§  94.9  and  94.10  as  free 
of  CSF  at  the  time  the  swine  were  in  the 
region  and  must  state  that: 

(1)  The  swine  have  not  hved  in  a 
r^ion  designated  in  §§  94.9  and  94.10 
as  affected  with  CSF. 

(2)  The  swine  have  never  been 
commingled  with  svrine  that  have  been 


in  a  region  that  is  designated  in  §§  94.9 
and  94.10  as  affected  with  CSF; 

(3)  The  swine  have  not  transited  a 
region  designated  in  §§94.9  and  94.10 
as  affected  with  CSF  unless  moved 
dfrectly  through  the  region  to  their 
destination  in  a  sealed  means  of 
conveyance  with  the  seal  intact  upon 
arrival  at  the  point  of  destination;  and 

(4)  The  conveyances  or  materials  used 
in  transporting  the  swine,  if  previously 
used  for  fransporting  swine,  have  been 
cleaned  and  disinfected  in  accordance 
with  the  requirements  of  §  93.502  of  this 
chapter. 

(c)  Poiic  or  pork  products.  The  pork  or 
pork  products  must  be  accompanied  by 
a  certification  issued  by  a  full-time 
salaried  veterinary  officer  of  the 
national  government  of  the  region  of 
export.  Upon  arrival  of  the  pork  or  pork 
products  in  the  United  States,  the 
certification  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival.  The  certification  must  identify 
both  the  exporting  region  ami  the  region 
of  origin  of  the  pork  or  pork  products  as 
a  region  designated  in  §§  94.9  and  94.10 
as  free  of  CSF  at  the  time  the  pork  or 
pork  products  were  in  the  region  and 
must  state  that: 

(1)  The  pork  or  pork  products  were 
derived  frtjm  swine  that  were  bom  and 
raised  in  a  region  designated  in  §§  94.9 
and  94.10  as  free  of  CSF  and  were 
slaughtered  in  such  a  region  at  a 
federally  inspected  slaughter  plant  that 
is  under  the  direct  supervision  of  a  full- 
time  salaried  veterinarian  of  the 
national  government  of  that  region  and 
that  is  eligible  to  have  its  products 
imported  into  the  United  States  under 
the  Federal  Meat  Inspection  Act  (21 
U.S.C.  601  et  seq.)  and  the  regulations 
in  §327.2  of  this  title; 

(2)  The  pork  or  pork  products  were 
derived  from  swine  that  have  not  fived 
in  a  region  designated  in  §§  94.9  and 
94.10  as  affected  with<:SF; 

(3)  The  pork  or  pork  products  have 
never  been  commingled  with  pork  or 
pork  products  that  have  been  in  a  region 
that  is  designated  in  §§  94.9  and  94.10 
as  affected  with  CSF; 

(4)  The  pork  or  pork  products  have 
not  transited  through  a  region 
designated  in  §§  94.9  and  94.10  as 
affected  with  CSF  unless  moved  directly 
through  the  region  to  their  destination 
in  a  sealed  means  of  conveyance  with 
the  seal  intact  upon  arrival  at  the  point 
of  destination;  and 

(5)  ff  processed,  the  pork  or  pork 
products  were  processed  in  a  region 
designated  in  §§  94.9  and  94.10  as  free 
of  CSF  in  a  federally  inspected 
processing  plant  that  is  under  the  direct 
supervision  of  a  full-time  salaried 
veterinary  official  of  the  national 
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government  of  that  region.  (Approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0579- 
0230) 

Done  in  Washington.  DC,  this  6th  day  of 
November  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-28389  Filed  11-12-03;  8:45  am) 
BILUN6  CODE  341(M4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
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_   The  S(  irvice  information  referenced  in 
the  proj  osed  rule  may  be  obtained  from 
Airbus  ^eutschland  G.m.b.H.,  Customer 
Service  iFB  320,  Mr.  Dieter  Mewes, 
Postfacl  95  01  09,  D-21111  Hamburg. 
German  f.  This  information  may  be 
examine  d  at  the  FAA,  Transport 
Airplan  i  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington. 

FOR  FUR  THER  INFORMATION  CONTACT:  Dan 

Rodina.  Aerospace  Engineer; 
International  Branch,  ANM-116,  FAA, 
Transpc  rt  Airplane  Directorate,  1601 
Lind  A\  enue,  SW.,  Renton,  Washington 
98055--  056:  telephone  (425)  227-2125; 
fax  (425)227-1149. 


14  CFR  Part  39 

[Oockat  No.  2002-NM-185-AP] 

RIN212a-AA64 

Airworthiness  Directives;  Hamburger 
FiugzeuglMU  G.m.b.H.  IModel  HFB  320 
HANSA  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACT1QN:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Hamburger  Flugzeugbau 
G.m.b.H.  Model  HFB  320  HANSA 
airplanes.  This  proposal  would  require 
replacement  of  the  elevator  trim  control 
cable  assemblies  with  new  assemblies. 
This  action  is  necessary  to  prevent  loss 
of  elevator  trim  and  possible  loss  of 
rudder  and/or  elevator  function  due  to 
stress-corrosion  cracking  of  certain  cable 
terminals.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
185-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
■via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-185-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
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SUPPLEI  lENTARY  INFORMATION: 

Conune  its  Invited 

Inten  sted  persons  are  invited  to 
particip  ite  in  the  making  of  the  ' 

rule  by  submitting  such 
data,  views,  or  arguments  as 
y  desire.  Communications  shall 
the  Rules  Docket  number  and 
subiiitted  in  triplicate  to  the  address 
above.  All  communications 
on  or  before  the  closing  date 
com  ments,  specified  above,  will  be 
dgred  before  taking  action  on  the 
rule.  The  proposals  contained 
i  iction  may  be  changed  in  light 
c  imments  received. 
Subn  it  comments  using  the  following 
format: 

•  Or  lanize  comments  issue-by-issue. 
pie,  discuss  a  request  to 

the  compliance  time  and  a 
to  change  the  service  bulletin 
referen  :e  as  two  separate  issues. 

•  Fo  ■  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
request  ed.^ 

•  Inqlude  justification  (e.g.,  reasons  or 
each  request. 

Com  nents  are  specifically  invited  on 
ovt  rail  regulatory,  economic, 
enviroi  imentaJ,  and  energy  aspects  of 

pro  posed  rule.  All  comments 
submitted  will  be  available,  both  before 
the  closing  date  for  comments, 
tules  Docket  for  examination  by 
interes;ed  persons.  A  report 
summi  rizing  each  FAA-public  contact 
concer  led  with  the  substance  of  this 
propos  al  will  be  filed  in  the  Rules 
Dockel . 

Cora  menters  wishing  the  FAA  to 
acknoi  irledge  receipt  of  their  comments 
submil  ted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postca  d  on  which  the  following 
staterasnt  is  made:  "Comments  to 
Docke  Number  2002-NM-185-AD." 
The  p(  stcard  will  be  date  stamped  and 
return  id  to  the  commenter. 
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AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2602-NM-I85-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Hamburger  Flugzeugbau  G.m.b.H. 
Model  HFB  320  HANSA  airplanes.  The 
LBA  advises  that  there  is  the  possibility 
of  stress-corrosion  cracking  on  MS 
21260  flight  control  cable  terminals. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  elevator  trim  and 
possible  loss  of  rudder  and/or  elevator 
"  function. 

Explanation  of  Relevant  Service 
Information 

The  manufactxu-er  has  issued  HFB  320 
Hansa  Service  Bulletin  27-75,  dated 
May  31,  2002,  which  describes 
procedures  for  replacement  of  the 
elevator  trim  control  cable  assemblies 
with  new  assemblies.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  LBA  classified  this  service  bulletin 
as  mandatory  and  issued  LBA 
airworthiness  directive  2002-157,  dated 
July  11,  2002,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuemt  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 
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Cost  Impact 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  20  work  hours  to 
accomplish  the  proposed  replacement, 
and  that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  would  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,800.  or  $1,800  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  accomplished  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operators  would 
accomplish  those  actions  in  the  futiu'e  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hamburger  Flugzeugbau  G.M.B.H.:  Docket 
2002-NM-185-AD. 

Applicability:  Model  HFB  320  HANSA 
airplanes,  serial  numbers  1023. 1027, 1030 
1032,  1033.  1035  through  1043  inclusive. 
1045  through  1047  inclusive,  1050  through 
1055  inclusive,  1057  through  1062  inclusive, 
1064,  and  1065;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  elevator  trim  and 
possible  loss  of  rudder  and/or  elevator 
function  due  to  stress-corrosion  cracking  of 
certain  cable  terminals,  accomplish  the 
following: 

Replacement 

(a)  Within  30  flight  cycles  or  2  months 
fi-om  the  effective  date  of  this  AD,  whichever 
occurs  first,  replace  the  elevator  trim  control 
cable  assemblies  with  new  assemblies  in 
accordance  with  the  Accomplishment 
Instructions  of  HFB  320  Hansa  Service 
Bulletin  27-75,  dated  May  31,  2002. 

Alternative  Methods  of  CompUance 

(b)  La  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2002-157. 
datedMay  31,  2002. 

Issued  in  Renton,  Washington,  on 
November  6,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28402  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-366-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Learjet 
Model  31,  31  A,  35,  35A  (C-21A),  36, 
and  36A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Learjet  Model  31,  31  A.  35.  35A 
(C-21A),  36.  and  36A  airplanes.  This 
proposal  would  require  modification  of 
the  drag  angles  of  the  fuselage  and 
engine  pylons  to  gain  access  to  the  shear 
webs  of  the  forward  engine  beams; 
repetitive  inspections  of  the  shea*  webs 
of  the  forward  engine  beams  for  cracks; 
follow-on  actions;  and  modification/ 
repair  of  the  shear  webs  of  the  forward 
engine  beams,  as  necessary,  which 
would  terminate  the  repetitive 
inspections.  This  action  is  necessary  to 
prevent  significant  structural  damage  to 
the  engine  pylons,  possible  separation 
of  the  engines  from  the  fuselage,  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  luisafe  condition. 
DATES:  Comments  must  be  received  by 
December  29,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
366-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-366-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ft-om 
Learjet.  Inc.,  One  Learjet  Wav,  Wichita. 
Kansas  67209-2942.  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Litke.  Aerospace  Engineer. 
Airframe  Branch,  ACE-118W.  FAA. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport,  Wichita.  Kansas 
67209;  telephone  (316)  946-4127;  fax 
(316)  946-4107. 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  suBtnitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considsred  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
thetiverall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
.submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules   . 
Docket. 

Commenfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-366-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  comumenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-366-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  that 
cracks  in  the  sheaf  webs  of  the  forward 
'engine  beams  were  discovered  on 
certain  Learjet  Model  31,  31A,  35,  35A 
(C-21A),  36,  and  36A  airplanes,  which 
experienced  damage  while  landing. 
Fiuther  investigation  revealed  that  the 
cracks  were  caused  by  repetitive  loading 
of  the  engine  beams  during  airplane 
operation  (i.e.,  flight,  maneuver,  taxi. 
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and  landing).  The  engine  beams  are  the 
primary  structural  elements  of  the  pylon 
supportjfor  each  engine.  Such  cracking, 
if  not  corrected,  could  result  in 
significant  structural  damage  to  the 
engine  nylons,  possible  separation  of 
the  engi  ties  bom  the  fuselage,  and 
conseqi  ent  reduced  controllability  of 
the  airp  ane. 

Explanation  of  Relevant  Service 
Information 

We  hi  ive  reviewed  and  approved 
Bombardier  Service  Bulletin  31-51-2 
(for  Moi  lei  31  airplanes)  and 
Bombai  iier  Service  Bulletin  35/36-51- 
3  (for  M  odel  35  and  36  airplanes);  both 
dated  Fsbruary  1,  2001.  These  service 
bulletir  s  include  procedures  for 
modify]  ng  the  drag  angles  of  the 
fuselag<  I  and  engine  pylons  to  gain 
access  t  a  the  shear  webs  of  the  forward 
engine  >eams.  The  modification 
include  5  including  removing  the  upper 
forward  drag  angles,  trimming  the  slots 
in  the  fiiselage  and  pylon  skins,  creating 
slots  injthe  drag  angles  to  match  slots  in 
the  fuselage  and  pylon  skins,  grit 
blasting  the  radius  of  the  engine  shear 
webs,  rfe-identifying  the  drag  angles, 
installing  new  nutplates  on  the  pylon 
skins,  i^installing  the  upper  forward 
drag  aisles,  fillet  sealing  the  drag  angles 
to  the  fuselage  and  engine  pylon  skins, 
installihg  covers  on  the  drag  angles,  fay 
surfacing  the  covers  to  the  drag  angles, 
and  filet  sealing  the  cover  edges. 

The  service  bulletins  also  include 
procedures  for  repetitive  detailed 
inspec^ons  (using  a  probe)  and  general 
visual  inspections  of  the  shear  webs  of 
the  forward  engine  beams  for  cracking. 
The  pr|)be  inspection  includes  grit 
blasting  areas  of  the  shear  webs  of  the 
forwar  1  engine  beams,  calibrating  a 
micro-i  ihmmeter,  attaching  a  test  probe 
to  the  1  [licro-ohmmeter,  applying  the 
test  pr(  be  to  the  base  of  the  forward  and 
aft  shei  ir  webs,  applying  the  test  probe 
to  the  1  adius  of  the  forward  and  aft 
shear  \  rebs,  inspecting  the  forward  and 
aft  she  tr  webs  for  visible  cracks, 
applyi  ig  primer  to  the  grit  blasted  areas 
of  the  i  hear  webs  of  the  forward  engine 
beam,  md  determining  if  the  resistance 
values  of  the  probe  inspection  are 
within  the  acceptable  limits  specified  in 
the  ser  irice  bulletins. 

We '.  lave  also  reviewed  and  approved 
Bombs  rdier  Service  Bulletin  31-51-3, 
Revisii  >n  1  (for  Model  31  airplanes)  and 
Bombi  rdier  Service  Bulletin  35/36-51- 
4,  Rev  sion  1  (for  Model  35  and  36 
airplai  les),  both  dated  August  2,  2001. 
These  service  bulletins  describe 
procec  ures  for  modifying/repairing  the 
shear  i  vebs  of  the  forward  engine  beams, 
The  m  adification/repair  procedures 
incluc  e  trimming  the  upper  and  lower 


flanges  of  iraxae  24,  measuring  the 
lengths  and  dimensions  of  existing 
cracks  in  the  shear  webs  of  the  forward 
engine  beams  and  reporting  the  results 
to  the  manufacturer,  installing  the 
appropriate  parts  kits,  fabricating 
certain  parts,  and  installing  new 
hardware  and  a  juonper  on  the  conduit 
located  between  stringers  6  and  7  on  the 
left  side  of  the  airplane.  Modification/ 
repair  of  the  shear  webs  eliminates  the 
need  for  the  repetitive  detailed 
inspections  (using  a  probe)  and  general 
visual  inspections  of  the  shear  webs  of 
the  forward  engine  beams  for  cracking. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  imder  "Differences  Between 
the  Proposed  Rule  and  the  Service 
Bulletins." 

FUght  With  Cracks 

Operators  should  note  that,  while  it  is 
not  the  FAA's  normal  policy  to  allow 
flight  with  known  cracks,  this  proposed 
AD  does  permit  further  flight  with 
cracking  within  certain  limits.  If  the 
crack  si2%  limits  are  strictly  observed 
and  if  repetitive  inspections  are 
performed  at  the  required  intervals, 
cracks  that  grow  beyond  the  limits  will 
be  detected,  and  corrective  action  taken, 
before  they  can  grow  to  a  size  that 
wduld  create  an  unacceptable  risk  of 
struct\iral  failure. 

This  proposed  AD  allows  flight  with 
crack  openings  less  than  0.03  inch, 
provided  that  (1)  the  crack  is  not  part  of 
multi-site  damage,  (2)  the  crack  growth 
is  easily  detectable,  and  (3)  the 
established  inspection  procediures 
would  detect  cracked  structure  at 
intervals  that  would  permit  repairs  to  be 
accomplished  before  the  structure's 
streng^  falls  below  ultimate  load 
carrying  capability.  ' 

Differences  Between  the  Proposed  Rule 
and  the  Service  Bulletins 

Although  the  service  bulletins  either 
do  not  reference  repair  instructions  or 
specify  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  pet  a  method  approved  by 
the  FAA. 
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The  service  bulletins  also  specify  to 
submit  information  to  the  manufactiu^r; 
however,  this  proposed  AD  does  not 
include  such  a  requirement. 

Clarification  of  Compliance  Times 

The  follow-on  actions  and  compliance 
times  for  the  general  visual  inspection 
required  by  paragraph  (a)  of  this  AD  are 
not  clearly  stated  in  the  service 
bulletins.  We  have  specified  the 
compliance  time  and  follow-on  actions 
in  paragraph  (d)  of  this  proposed  AD. 
Cost  Impact 

There  are  approximately  893 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
673  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  between  2  and  3  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $243  per  airplane.  Based 
on  these  figxu-es,  the  cost  impact  of  the 
proposed  modification  on  U.S.  operators 
is  estimated  to  be  between  $251,029  and 
$294,774,  or  between  $373  and  $438  per 
airplane. 

We  estimate  that  it  would  take  3  work 
hoiu-s  to  perform  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on  this 
figiue,  the  cost  impact  of  the  proposed 
inspections  on  U.S.  operators  is 
estimated  to  be  $131,235,  or  $195  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiu-es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufactiu^r  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 

Table  1  .—Applicability 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Leariet:  Docket  2001-NM-366-AD. 

Applicability:  The  following  airplanes, 
certificated  in  any  category,  as  applicable: 


Model 


31  and  31 A  Airplanes  

35.  35A  (C-21A),  36  and  36A  Air- 
planes. 


As  listed  in  Bombardier  service  bulletin 


?l7^^i'  '^^^.^^t'^  ^'  ^^'  ^  31-51-3,  Revision  1.  dated  August  2,  2001 
35/36-51-3.  dated  February  1.  2001;  and  35/36-51-J,  Revision  1.  dalld  Aug^i,  2001. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  significant  structural  damage  to 
the  engine  pylons,  possible  separation  of  the 
engines  from  the  fuselage,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Inspections 

(a)  At  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD:  Do  a 
detailed  inspection  (using  a  probe)  and  a 
general  visual  inspection  of  the  shear  webs 
of  the  forward  engine  beams  (including 
modification  of  the  drag  angles)  for  cracking 
in  accordance  with  the  Accomplishment 
Instructions  of  Bombardier  Service  Bulletin 
31-51-2  (for  Model  31  airplanes)  or  35/36- 
51-3  (for  Model  35  and  36  airplanes),  both 
dated  February  1.  2001;  as  applicable. 


(1)  Prior  to  the  accumulation  of  3,000  total 
flight  hours;  or 

(2)  Within  1,200  flight  hours  or  1  year  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

Note  1:  For^he  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 


Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  widi  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Detailed  Probe  Inspection  FoUow-on  Actions 
(b)  Following  the  detailed  probe  inspection 
required  by  paragraph  (a)  of  this  AD.  do  the 
follow-on  actions  specified  in  paragraphs 
(bKl).  (b)(2).  or  (b)(3)  of  this  AD,  as 
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applicable,  in  accordance  with  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  31-51-2  or  35/36-51-3, 
both  dated  February  1,  2001;  as  applicable. 

(1)  If  the  resistance  measured  during  the 
inspection  is  less  than  0.110  milliohm: 
Repeat  the  inspections  required  by  paragraph 
(a)  of  this  AD  Uiereafler  at  intervals  not  to 
exceed  1,200  flight  hours. 

(2)  If  the  resistance  measured  during  the 
inspection  is  0.110  milliohm  or  more,  but 
less  than  0.150  milliohm:  Within  the  next 
1,200  flight  hours,  repair  and  modify  the 
forward  engine  beam  shear  web  in 
accordance  with  the  Accomplishment 
Instructions  of  Bombardier  Service  Bulletin 
31-51-3,  Revision  1  (for  Model  31  airplanes) 
or-85/36-51-4.  Revision  1  (for  Model  35  and 
36  airplanes),  both  dated  August  2,  2001;  as 
applicable. 

(3)  If  the  resistance  measiu«d  during  the 
inspection  is  0.150  milliohm  or  more:  Before 
further  fli^.  repair  and  modify  the  forward  - 
engine  beam  shear  web  in  accordance  with  _ 
the  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  31-51-3, 
Revision  1,  or  35/36-51-4,  Revision  1;  as 
applicable. 

General  Visual  Inspection  Follow-On  Actions 

(c)  Following  the  general  visual  inspection 
required  by  paragraph  (a)  of  this  AD,  do  all 
of  the  applicable  follow-on  actions  at  the 
times  specified  in  the  Accomplishment 
Instructions  of  Bombardier  Service  Bulletin 
31-51-2  or  35/36-51-3,  both  dated  February 
1,  2001;  as  applicable;  except  as  specified  in 
paragraph  (d)  of  this  AD. 

(d)  If  any  crack  opening  is  found  that  is 
more  than  0.03  inch  during  the  general  visual 
inspection  required  by  paragraph  (a)  of  this 
AD:  Before  further  flight,  do  the  actions 
specified  in  paragraphs  2.C.(16)(a)  and 
2.C.(16)(b)  of  Bombardier  Service  Bulletin 
31-51-2  or  35/36-51-3,  both  dated  February 
1,  2001;  as  applicable;  repair  per  a  method 
approved  by  ^e  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  FAA;  and  do  the 
terminating  action  specified  in  paragraph  (e) 
of  this  AD. 

Terminating  Action 

(e)  Modification  of  the  shear  webs  by 
accomplishing  all  of  the  actions  specified  in 
the  Accomplishment  Instructions  of 
Bombardier  Service  Bulletin  31-51-3, 
Revision  1,  or  35/36-51-4,  Revision  1,  both 
dated  August  2,  2001;  as  applicable; 
terminates  the  initial  inspections  required  by 
paragraph  (a)  and  the  repetitive  inspections 
required  by  paragraph  (b)(1)  of  this  AD. 

Repair  Approval 

(f)  Where  any  service  bulletin  identified  in 
this  AD  specifies  that  the  manufacturer  may 
be  contacted  for  disposition  of  certain  repair 
conditions,  repair  per  a  method  approved  by 
the  Manager,  Wichita  AGO,  FAA. 

Submission  of  Inspection  Results  Not 
Required  . 

(g)  Although  the  service  bulletins 
identified  in  this  AD  specify  to  submit 
information  to  the  manufacturer,  this  AD 
does  not  include  such  a  requirement. 


219 / Thursday,  November  13.  2003 /Proposed  Rules 


Altemati  /e  Methods  of  Compliance 

(h)  In  ^cordance  with  14  CFR  39.19,  the 
Manager]  Wichita  AGO,  is  authorized  to 
approve  i  iltemative  methods  of  compliance 
for  this  /  D. 

Issued  in  Renton,  Washington,  on 
Novemb  r  6,  2003. 

Ali  Bahr  imi,  • 

Acting  M  mager.  Transport  Airplane 
Directon  te.  Aircraft  Certification  Service. 
[FR  Doc.  03-28399  Filed  11-12-03;  8:45  am] 
NLUNG  O  >0E  4910-13-P 


DEPAR  TMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-231-AD]    . 

RIN  212|-AA64 

Airwortiiness  Directives;  Dassault 
IModei  Falcon  2000  and  900EX,  and 
Dassau  K  Model  Mystere-Falcon  900 
Series  <  Urpianes 


AGENCY: 

Admi: 
ACTION 

(NFPRM 


Federal  Aviation 
n)stration,  DOT. 

Notice  of  proposed  rulemaking 


SUMMAIIy:  This  doctunent  proposes  the 
adoptiqn  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Falcon  2000  and 
900EX,iand  Dassault  Model  Mystere- 
Falcon  |900  series  airplanes.  This 
proposed  would  require  measuring  the 
paint  taickness  on  the  upper  and  lower 
surfaceB  of  the  left  and  right  sides  of  the 
horizoBtal  stabilizer,  performing 
corrective  actions  if  necessary,  and 
installing  maintenance  caution  placards 
on  the  upper  surface  of  the  left  and  right 
sides  of  the  horizontal  stabilizer.  This 
action  \s  necessary  to  prevent  structural 
damag^  to  the  horizontal  stabilizer  after 
a  direcl  lightning  strike,  which  could 
result  m  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
addres^  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
Decern  )er  15.  2003. 
ADORE  SES:  Submit  comments  in 
triplici  ite  to  the  Federal  Aviation 
Admit  istration  (FAA),  Transport 
Airpla  le  Directorate,  ANM-114, 
Attent  on:  Rules  Docket  No.  2002-NM- 
231-A  X  1601  Lind  Avenue,  SW., 
Rento]  ,  Washington  98055-4056. 
Comm  ents  may  be  inspected  at  this 
locatic  n  between  9  a.m.  and  3  p.m., 
Mondi  y  through  Friday,  except  Federal 
holida  ys.  Comments  may  be  submitted 
via  faj  to  (425)  227-1232.  Comments 
may  a  so  be  sent  via  the  Internet  using 
the  fo  [owing  address:  9-anm- 


nprmcomment&fiaa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-231-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplaiie  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  hie  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following^ 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  2002-NM-231-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
20O2-NM-231-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
Dismission 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Falcon  2000  and  900EX,  and 
Dassaidt  Model  Mystere-Falcon  900 
series  airplanes.  The  DGAC  advises  diat, 
during  lightning  testing  on  a  composite 
horizontal  stabilizer,  it  was  discovered 
that  excessive  paint  thickness  has  a 
detrimental  effect  on  the  lightning 
protection  of  the  stabilizer  structure. 
Such  paint  thickness  impairs  lightning 
propagation,  which  may  lead  to 
significant  structiual  damage  to  the 
stabilizer  after  a  direct  lightning  strike, 
and  consequent  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletins 
F900-291  (for  Model  Mystere-Falcon 
900  series  airplanes),  F900EX-155  (for 
Model  Falcon  900EX  series  airplanes) 
and  F2000-234  (for  Model  Falcon  2000 
series  airplanes);  all  dated  February  20, 
2002.  These  service  bulletins  describe 
procediues  for  measuring  the  paint 
thickness  on  the  upper  and  lower 
surfaces  of  the  left  and  right  sides  of  the 
horizontal  stabilizer,  and  corrective 
actions  if  necessary.  The  procedures  for 
determining  the  paint  thickness  include 
spot-sanding  three  different  locations  on 
the  upper  and  lower  surfaces  of  the  left 
and  right  sides  of  the  horizontal 
stabilizer,  and  using  a  dial  indicator  (or 
other  equivalent  means)  to  measure  the 
thickness  of  the  removed  paint.  The 
corrective  actions  include  sanding  and 
repainting  areas  where  the  paint  is 
thicker  than  the  limits  specified  in  the 
applicable  service  bulletin.  The  service 
bulletins  also  describe  procedures  for 
installing  maintenance  caution  placards 
on  the  upper  surface  of  the  left  and  right 
sides  of  the  horizontal  stabilizer. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 


mandatory  and  issued  French 
airworthiness  directive  2002-089(6), 
dated  March  2,  2002,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  actfon  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Difference  Between  the  Proposed  Rule 
and  the  Service  Bulletins 

Although  the  Accomplishment 
Instructions  of  the  service  bulletins 
specify  to  submit  a  service  bulletin 
compliance  form,  this  proposed  AD 
does  not  require  that  action. 

Cost  Impact 

The  FAA  estimates  that  29  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  16  work 
hours  per  airplane,  at  an  average  labor 
rate  of  $65  per  work  hour,  to  measxue 
the  paint  thickness.  Based  on  these 
figures,  the  cost  impact  for  the  proposed 
measurement  of  the  paint  thickness  on 
U.S.  operators  is  estimated  to  be 
$30,160,  or  $1,040  per  airplane. 

ft  would  take  approximately  3  work 
hoius  per  airplane,  at  an  average  labor 
rate  of  $65  per  work  hoiu,  to  install  the 
placards.  Required  parts  would  be 
provided  to  operators  at  no  cost!  Based 
on  these  figures,  the  cost  impact  for  the 
proposed  installation  of  the  placards  on 
U.S.  operators  is  estimated  to  be  $5,655, 
or  $195  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figxues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  RegiUatoiy 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the    ' 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  2002-NM-231- 
AD. 

Applicability:  Model  Mystere-Falcon  900 
series  airplanes,  as  listed  in  Dassault  Service 
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Bulletin  F900-291,  dated  February  20.  2002; 
Model  Falcon  900EX  series  airplanes,  as 
listed  in  Dassault  Service  Bulletin  F900EX- 
155,  dated  February  20,  2002;  and  Model 
Falcon  2000  series  airplanes,  as  listed  in 
Dassault  Service  Bulletin  F2000-234,  dated 
February  20,  2002;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structiual  damage  to  the 
horizontal  stabilizer  after  a  direct  lightning 
strike,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Measurement  of  Paint  Thickness  and 
Corrective  Actions 

(a)  Within  7  months  after  the  effective  date 
of  this  AD:  Measure  the  thickness  of  the  paint 
on  the  upper  and  lower  surfaces  of  the  left 
and  right  sides  of  the  horizontal  stabilizer  in 
accordance  with  all  of  the  actions  specified 
in  paragraphs  2.A.  through  2.D.  of  the 
Accomplishment  Instructions  of  Dassault 
Service  Bulletin  F900-291,  dated  February 
20,  2002;  Dassault  Service  Bulletin  F900EX- 
155,  dated  February  20,  2002;  or  Dassault 
Service  Bulletin  F200O-234,  dated  February 
20,  2002;  as  applicable.  Any  necessary 
corrective  action  must  be  done  before  further 
flight  in  accordance  with  the  applicable 
service  bulletin. 

Installation  of  Placards 

(b)  After  accomplishing  the  actions 
required  by  paragraph  (a)  of  this  AD,  before 
further  flight,  install  placards  on  the  upper 
surface  of  the  left  and  right  sides  of  the 
horizontal  stabilizer  in  accordance  with 
par^raph  2.E.  of  the  Accomplishment 
Instructions  of  Dassault  Service  Bulletin 
F900-291,  dated  February  20,  2002;  Dassault 
Service  Bulletin  F900EX~155,  dated  February 
20,  2002;  or  Dassault  Service  Bulletin  F2000- 
234,  dated  February  20,  2002;  as  applicable. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the  - 
Manager,  International  Brandi,  ANM-116, 
Transport  Airplane  Directorate,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
089(B),  dated  March  2,  2002. 

Issued  in  Renton,  Washington,  on 
November  6,  2003. 
Kalene  C.  Yanamora, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-28400  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  4giO-13-P      ' 


219  /  Thursday,  November  13,  2003  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  |>art  39 

[Docket  No.  2002-Niyi-144-AD] 
RIN  2120t-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  and  Avro  146-RJ  Series 
Alrplam  s 

AGENCY:  Federal  Aviation 

Adminii  tration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM)) 

SUMMARt:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  ^AE  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
RJ  series  airplanes.  This  proposal  would 
require  ( ine-time  inspections  of  the 
inner  w(  ibs  and  flanges  at  frames  15,  18, 
41,  and  13  for  evidence  of  corrosion  or- 
cracking ,  and  corrective  actions  if 
necessai  y.  This  action  is  necessary  to 
detect  ai  id  correct  corrosion  and 
cracking  of  the  inner  webs  and  flanges 
at  framefe  15, 18,  41,  and  43,  which 
could  rasult  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  c  ondition. 

DATES:  ( lomments  must  be  received  by 
December  15,  2003. 
ADDRESSES:  Submit  coimnents  in 
triplicatb  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplanfc  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
144-An,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monda]  through  Friday,  except  Federal 
holiday  5.  Comments  may  be  submitted 
via  fax  \  o  (425)  227-1232.  Comments 
may  als  a  be  sent  via  the  Internet  using 
the  foll(  iwing  address:  9-anm- 
npnncaiminent@faa.gov.  Comments  sent 
via  fax  tor  the  Internet  must  contain 
"Docket  No.  2002-NM-144-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Interne!  as  attached  electronic  files  must 
be  fomiatted  in  Microsoft  Word  97  or 
2000  o^ASCn  text. 

The  Service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Americ  m  Support,  13850  Mclearen 
Road,  I  emdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  iVansport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimientalj-<and  energy  aspects  of 
the  proposed  nUe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siumnarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  ud^ng  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-144  AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  Commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airpleme  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-144-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 
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Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom/notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
RJ  series  airplanes.  The  CAA  advises 
that  cracking  has  been  discovered  at  the 
inner  webs  and  flanges  at  frame  18. 
Investigation  revealed  that  the  cracking 
is  caused  by  ingress  of  moisture  leading 
to  corrosion,  followed  by  subsequent 
cracking.  Such  cracking,  if  not 
corrected,  could  result  in  reduced 
structiu-al  integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Service  Bulletin  ISB.53-165, 
dated  December  11,  2001,  which 
describes  procedures  for  detailed  visual 
inspections  of  frames  15,  18,  41,  and  43 
for  evidence  of  corrosion  or  cracking.  If 
corrosion  or  cracking  is  found,  the 
corrective  actions  include  blending  to 
limits  specified  in  the  service  bulletin 
and  reprotecting  all  base  metals.  If 
corrosion  or  cracking  exceeds  the 
acceptable  limits  specified  in  the  service 
bulletin,  operators  are  instructed  to 
contact  the  manufacturer. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  004-12-2001  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 


accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

Although  the  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  per  a  method  approved  by 
the  FAA  or  CAA  (or  its  delegated  agent), 
hi  light  of  the  type  of  repair  that  would 
be  required  to  address  the  unsafe 
condition,  and  consistent  with  existing 
bilateral  airworthiness  agreements,  we 
have  determined  that,  for  this  proposed 
AD,  a  repair  approved  by  either  the  FAA 
or  the  CAA  (or  its  delegated  agent) 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 

The  service  bulletin  specifies  to 
submit  information  to  the  manufacturer; 
however,  this  proposed  AD  does  not 
include  such  a  requirement. 

The  service  bulletin  also  specifies 
compliance  time  in  terms  of  "years  of 
age"  and  "time  period  fi-om  first  flight" 
of  the  airplane;  relative  to  the  effective 
date  of  the  service  bidletin.  Paragraph 
(b)  of  this  proposed  AD  specifies  the 
inspection  thresholds  in  terms  of  years 
after  the  date  of  issuance  of  the  original 
Airworthiness  Certificate  or  the  date  of 
issuance  of  the  Export  Certificate  of 
Airworthiness,  whichever  is  earlier;  and 
relative  to  the  eff^ective  date  of  the 
proposed  AD.  This  decision  is  based  on 
our  determination  that  "years  of  age" 
and  "time  period  from  first  flight"  may 
be  interpreted  differently  by  different 
operators.  We  find  that  our  proposed 
terminology  is  generally  understood 
within  the  industry,  and  records  will 
always  exist  that  establish  these  dates 
with  certainty. 

Cost  Impact 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accoioplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  S65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $35,750,  or  $650  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
inipact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 


time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regxdation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
■  FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the    ' 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited  (Formerly 
British  Aerospace  Regional  Aircraft): 
Docket  2002-NM-144-AD. 


Applicability:  Model  BAE  146  and  Avro 
146-R)  series  airplanes,  certificated  in  any 
category:  except  those  airplanes  on  which 
either  BAe  ModificaUon  HCM30514A  or 
HCM30514C.  and  either  HCM30514B  or 
HCM30514D,  have  been  accomplished. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously? 

To  detect  and  correct  corrosion  and 
cracking  of  the  inner  webs  and  flanges  at 
frames  15, 18, 41.  and  43,  which  could  result 
in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Inspection 

(a)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Do  a  detailed  inspection  of  frames 
15, 18,  41,  and  43  (including  any  applicable 
repair)  by  accomplishing  all  actions  specified 
in  the  Accomplishment  Instructions  of  BAE 
Systems  (Operations)  Limited  Service 
Bulletin  ISB.53-165,  dated  December  11, 
2001.  Do  the  inspection  at  the  applicable 
time  specified  in  paragraph  (b)  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiu^l  area,  system,  installation,  or 
assembly  to  detect  damage,  failitre,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  maybe  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Compliance  Times 

(b)  Do  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  applicable 
time  specified  in  paragraph  D., 
"Compliance,"  of  the  service  bulletin,  except 
where  the  service  bulletin  specifies  "time 
period  bom  first  flight"  or  "years  of  age," 
this  AD  establishes  the  thresholds  in  terms  of 
years  after  the  date  of  issuance  of  the  original 
Airworthiness  Certificate  or  the  date  of 
issuance  of  the  Export  Certificate  of 
Airworthiness,  whichever  is  earlier.  Where 
the  service  bulletin  specifies  compliance ' 
times  relative  to  the  date  of  the  service 
bulletin,  this  AD  requires  compliance  times 
relative  to  the  effective  date  of  this  AD. 

Corrective  Actions 

(c)  If  any  discrepancy  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  accomplish  the 
applicable  repair  in  accordance  with  the 
Accomplishment  Instructions  of  BAE 
Systems  (Operations)  Limited  Service 
Bulletin  ISB.53-165,  dated  December  11, 
2001.  If  the  service  bulletin  specifies  to 
contact  the  manufacturer  for  appropriate 
action,  before  further  flight,  repair  per  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate;  or  the  Civil 
Aviation  Authority  (or  its  delegated  agent). 

Submission  of  Inspection  Results  Not 
Required 

(d)  Although  the  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
information  to  the  manufacturer,  this  AD 

'  does  noV  include  such  a  requirement. 

Alternative  Methods  of  Compliance 

(e)  In  at:cordance  with  14  CPU  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 


Note  2: 

in  British 
2001, 


The  subject  of  this  AD  is  addressed 
idrworthiness  directive  004—12— 


Directorate, 
[FRDoc 
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Issued  ih  Renton,  Washington,  on 
Novembei  6,  2003.  ~ 
Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 

Aircraft  Certification  Service. 
28401  Filed  11-12-03;  8:45  am] 
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DEPAR1MENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRI»art39 

[Docket  h  o.  2003-CE-40-AO] 

RIN  2120'  AA64 

Airwortl'  iness  Directives;  Cessna 
Aircraft  Pompany  120, 140, 140A,  150, 
F150, 17t),  172,  F172,  FR172,  P172D, 
175, 177, 180, 182, 185,  A185E,  190, 
195,  20&  P206,  U206,  TP206,-TU206, 
207,  T20  7,  210,  T210,  336, 337,  and 
T337  Sei  ies  Airplanes 


AGENCY:  Federal  Aviation 
Adminis  tration  (FAA),  DOT. 

ACTION:  'Jotice  of  proposed  rulemaking 
(NPRM) 


SUMMARY  :  The  FAA  proposes  to 
supersei  e  Airworthiness  Directive  (AD) 
86-26-C  4,  which  applies  to  certain 
Cessna  1  jrcraft  Company  (Cessna)  120, 
140,  14C  A,  150,  F150,  170,  172lF172, 
FR172,  fl72D,  175, 177, 180, 182, 185, 
A185E,  )90, 195,  205,  205A.  206,  P206, 
P206E,  tP206A,  TU206,  TU206E,  U206, 
U206E,  fe07,  T207,  210,  T210,  336,  337, 
and  73X7  series  airplanes.  AD  86-2fr-04 
currently  requires  you  to  inspect  and,  if 
necessaiy,  modify  the  pilot/co-pilot 
upper  si  loulder  harness  adjusters  that 
have  cei  tain  Cessna  accessory  kits 
incorpo  ated.  This  proposed  AD  is  the 
result  o  reports  that  additional 
airplane  s  have  the  same  unsafe 
conditic  n  and  the  manufacturer  revised 
the  serv  ce  information  to  add  these 
airplanes  and  correct  the  part  number  of 
the  shoulder  harness  adjusters. 
Consequently,  this  proposed  AD  would 
retain  t^e  actions  of  AD  86-26-04,  add 
additional  airplanes  to  the  applicability 
section  of  this  proposed  AD,  and 
propose  using  the  revised  service 
information.  We  are  issuing  this 
proposed  AD  to  prevent  slippage  of  the 
pilot/co  -pilot  shoulder  harness,  which 
could  n  isult  in  failure  of  the  shoulder 
harness  to  maintain  proper  belt  length 
adjustment  and  tension.  This  failure 
could  rfsult  in  piiot/co-pilot  injury. 


DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  January  12, 
2004. 

ADDRESSES:  Use  one  of  the  following  to 
submit  comments  on  this  proposed  AD: 

•  By  mail:  FAA,  Central  Region, 
Office  of  the  Regional  Couinsel, 
Attention:  Rules  Docket  No.  2003-CE- 
40-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106. 

•  By  fax:  (816)  329-3771. 

•  By  e-mail:  9-ACE-7- 
Docket@faa.gov.  Comments  sent 
electronically  must  contain  "Docket  No. 
2003-CE-40-AD"  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  fi-om 
Cessna  Aircraft  Company,  Product 
Support  P.O.  Box  7706,  Wichita,  Kansas 
67277;  telephone:  (316)  517-5800; 
facsimile:  (316)  942-9006. 

You  may  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2003-CE-40-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  Office 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  mFORMATlON  CONTACT:  Gaiy 
D.  Park,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4123; 
facsimile:  (316)  946-4107. 
SUPPLEMENTARY  INFORMATION: 

CoBunents  Invited 

How  do  I  comment  on  this  proposed 
AD?  We  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  proposal.  Send 
yovu-  comments  to  an  address  listed 
under  ADDRESSES.  Include  "AD  Docket 
No.  2003-CE-40-AD"  in  the  subject 
line  of  your  comments.  If  you  want  us  • 
to  acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
nvunber  written  on  it.  We  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
We  specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of  ~ 
this  proposed  AD.  If  you  contact  us 
through  a  nonwritten  communication 
and  that  contact  relates  to  a  substantive . 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
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closing  date  and  may  amend  this 
proposed  AD  in  light  of  those  comments 
and  contacts. 

Discussion 

Has  FAA  taken  any  action  to  this 
point?  Cessna  designed  add-on  shoulder 
harness  assembly  accessojy  kits  for  the 
pilot/co-pilot  seats  for  certain  Cessna 
airplanes.  These  shoulder  harness 
assemblies  incorporate  a  retainer  spring 
in  the  adjuster  on  the  upper  and  lower 
shoulder  harness.  The  retainer  spring 
may  have  been  inadvertently  installed 
on  the  belt  friction  pin.  This  installation 
of  the  spring  in  the  upper  shoulder 
harness  adjuster  will  not  allow  the  belt 
webbing  to  lock  in  place. 

This  caused  us  to  issue  AD  86-26-04, 
Amendment  39-5503  (52  FR  520, 
January  7,  1987).  AD  86-26-04 
currently  requires  the  following  on 
certain  Cessna  120,  140,  140A,  150. 
F150, 170,  172,  F172,  FR172.  P172D, 
175.  177.  180. 182. 185.  A185E.  190. 
195.  205,  205A,  206,  P206.  P206E. 
TP206A.  TU206.  TU206E,  U206,  U206E. 
207.  T207.  210.  T210,  336.  337,  and 
T337  series  airplanes: 

•  hispecting  the  upper  shoulder 

.  harness  adjuster  for  the  presence  of  a 
retainer  spring; 

•  If  retainer  spring  is  foimd,  removing 
the  retainer  spring;  and 

•  Stamping  out  the.-401 
identification  number. 

What  has  happened  since  AD  86-26- 
04  to  initiate  this  proposed  action?  We 
have  received  reports  that  additional 
airplanes  have  the  same  imsafe 
condition.  Cessna  has  revised  the 
related  service  information  to  include 
these  additional  airplanes. 


Cessna  has  also  revised  the  related 
service  information  to  correct  the 
reference  to  the  part  number  (P/N)  of  the 
shoulder  harness  adjusters.  The  P/N 
referenced  is  referenced  as  44030-401 
in  Cessna  Single  Engine  Service  Bulletin 
SEB86-8  and  Cessna  Multi-engine 
Service  Bulletin  MEB86-22,  both  dated 
November  21, 1986.  The  correct  P/N  is 
443030-401. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  not 
corrected,  the  shoulder  harness  could 
fail  to  maintain  proper  belt  length 
adjustment  and  tension.  Tlxis  failure 
could  result  in  pilot/co-pilot  injury. 

Is  there  service  information  that 
applies  to  this  subject?  Cessna  has 
issued  Single  Engine  Service  Bulletin 
SEB86-8,  Revision  1,  and  Cessna  Multi- 
engine  Service  Bulletin  MEB86-22. 
Revision  1.  both  dated  July  28.  2003. 

What  are  the  provisions  of  this  service 
information?  These  service  bulletins 
include  procedures  for: 

•  Inspecting  the  upper  shoulder 
harness  adjuster  for  the  presence  of  a 
retainer  spring; 

•  Ifretainer  spring  is  found,  removing 
the  retainer  spring;  and 

•  Stamping  out  the -401 
identification  number. 

FAA's  Determination  and  Requirements 
of  This  Proposed  AD 

What  has  FAA  decided?  We  have 
evaluated  all  pertinent  information  and 
identified  an  unsafe  condition  that  is 
likely  to  exist  or  develop  on  other 
products  of  this  same  type  design. 
Therefore,  we  are  proposing  AD  action. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
supersede  AD  86-26-04  with  a  new  AD 
that  would  incorporate  the  actions  in 


the  previously-referenced  service 
bulletin.  This  proposed  AD  would  apply 
to  certain  Cessna  Models  120, 140.     • 
140A.  150.  F150. 170, 172.  F172.  FR172. 
P172D.  175. 177. 180,  182, 185.  A185E, 
190. 195.  206.  P206.  U206.  TP206. 
TU2D6.  207.  T207,  210,  T210,  336,  337. 
and  T337  series  airplanes. 

Are  there  differences  between  the 
service  information  and  this  AD?  Yes. 
The  service  information  requires 
removal  of  the  retainer  springs  on  both 
the  upper  and  lower  adjuster.  However, 
this  AD  only  addresses  the  upper 
shoulder  harness  adjuster. 

The  installation  of  the  springs  in  the 
lower  adjuster  does  not  constitute  an 
unsafe  condition.  Therefore,  we  are  not 
proposing  a  requirement  to  remove  the 
spring  from  the  lower  adjuster. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10. 
2002.  we  published  a  new  version  of  14 
CFR  part  39  (67  FR  47997.  July  22. 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods   • 
of  compliance.  This  material  previously 
was  included  in  each  individual  AD. 
Since  this  material  is  included  in  14 
CFR  part  39.  we  will  not  include  it  in 
futiue  AD  actions. 

Costs  of  Compliance 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  75.329 
airplanes  in  the  U.S.  registiy. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  this 
proposed  inspection: 


Latwrcost 


1  workhour  x  $65  per  hour  =  $65 


Parts  cost 


No  parts  required 


Total  cost 
per  airplane 


$65 


Total  cost  on  U.S.  operators 


$65  X  75.329  =  $4,896,385. 


We  estimate  the  following  costs  to  results  of  this  proposed  inspection  We 

accomphsh  any  necessary  modification      have  no  way  of  determining  AenLter 
that  would  be  required  based  on  the  "unmg  me  numoer 


of  airplanes  that  may  need  this 
modification: 


Labor  cost 


1  workhour  x  $65  per  hour  =  $65 


Parts  cost 


Total  cost  per 
airplane 


No  parts  required 


$65 


What  is  the  difference  between  the 
cost  impact  of  this  proposed  AD  and  the 
cost  impact  of  AD  86-26-04?  The 
difference  is  the  addition  of  26  airplanes 
to  the  applicability  section  of  this 
proposed  AD.  There  is  no  difference  ih 


cost  to  perform  the  proposed  inspection 
and  the  proposed  modification. 

Regulatory  Findings 

Would  this  proposed  AD  impact 
various  entities?  We  have  determined 
that  this  proposed  AD  would  not  have 
federalism  implications  under  Executive 


Order  13132.  This  proposed  AD  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 
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Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  AD: 

1.  Is  not  a  "significant  regulatory 
action"  under  &cecutive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposed  AD  and 
placed  it  in  the  AD  Docket.  You  may  get 
a  copy  of  this  summary  by  sending  a 
request  to  us  at  the  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No. 
20O3-CE-4O-AD"  in  yoiu  request. 
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List  of  S  ibjects  in  14  CFR  Part  39 

Air  tn  nsportation.  Aircraft,  Aviation 
safety,  Sifety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
propose  i  to  amend  14  CFR  part  39  as 
follows: 

PART  31 »— AIRWORTHINESS 
DIRECT  VES 

1.  Th«  authority  citation  for  part  39 
continui  !S  to  read  as  follows: 

Authoi  ity:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Th<  FAA  amends  §  39.13  by 
removir  g  Airworthiness  Directive  (AD) 


a&-26-04,  Amendment  39-5503  (52  FR 
520,  January  7, 1987),  and  by  adding  a 
new  AD  to  read  as  follows: 

Cessna  Aircraft  Cmnpany:  Docket  No.  2003- 
CE-40-AD. 

When  Is  the  Last  Date  I  Can  Submi^ 
Comments  on  This  Proposed  AD? 

(a)  We  must  receive  comments  on  this 
proposed  airworthiness  directive  (AD)  by 
January  12,  2004. 

What  Other  ADs  Are  Afifected  by  This 
Action? 

(b)  This  AD  supersedes  AD  86-26-04, 
Amendment  39-5503. 

What  Airplanes  Are  Affected  by  This  AD? 

(c)  This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category  and  incorporate 
one  of  the  Cessna  accessory  kits  specified  in 
paragraph  (d)  of  this  AD. 


Model 


(1)  120  

(2)  140  

(3)  140A 

(4)  150  

(5)  150A 

(6)  150B 

(7)  1500 

(8)  150D 

(9)  150E  

(10)  150F  .... 

(11)  150G  ... 

(12)  150H  .... 

(13)  150J  ... 

(14)  150K  ... 

(15)  170  

(16)  170A  ... 

(17)  170B  ... 

(18)  172  

(19)  172A  ... 

(20)  172B  ... 

(21)  1720  ... 

(22)  172D  ... 

(23)  172E  ... 

(24)  172F  ... 

(25)  172G  .. 

(26)  172H  ... 

(27)  1721  .... 

(28)  172K  ... 

(29)  P172D 

(30)  175  

(31)  175A  .. 

(32)  1758  .. 

(33)  1750  .. 

(34)  177  .... 

(35)  177A  .. 

(36)  1778  .. 

(37)  180  .... 

(38)  180A  .. 

(39)  1808  .. 

(40)  180C  .. 

(41)  1800  .. 

(42)  180E  .. 

(43)  180F  .. 

(44)  180G  . 

(45)  180H  .. 

(46)  182  .... 

(47)  182A  .. 

(48)  1828  .. 

(49)  1820  .. 

(50)  1820  .. 


Serial  No. 


8000  ttirdugh  15075 

8000  through  15075 

15200  through  15724 

617,  170C1  through  17999,  and  59001  through  59018 

628  and  35059019  through  15059350 

1505935)  through  15059700 

15059701  through  15060087 

1506008^  through  15060772 

644  and  15060773  through  15061532 

1506153S  through  15064532 


through  15064969  and  15064971  through  15067198 
5067199  through  15069308 
through  15071128 
through  15072003 
ough  18729 

ough  19400  and  19402  through  20266 
ough  20999  and  25000  through  27169 

615,  28000  through  29999,  36000  through  36999,  and  46001  through  46754 
and  46755  through  47746 


1506451 

649  and 

15069; 

1507111 

18000 

18730 

20267  tr 

610,  615 

622,  62! 

630  and  [17247747  through  17248734 

17248735  through  17249544 

1724954B  through  17250572 

639  and]  1 7250573  through  1 7251 822 

1 7251 823  through  1 7253392 

17253393  through  17254892 

638,  17254893  through  17256492,  and  17256494  through  17256512 

17256513  through  17257161 

17257182  through  17258486  and  17258487  through  17259223 

PI  7257120  through  PI  72571 88 

626.  640,  28700A,  and  55001  through  56238 

619  and  56239  through  56777 

17556778  through  17557002 

1 7557003  through  1 75571 1 9 

661,  17^00001,  and  17700003  through  17701164 

1 7701 1 45  through  1 7701 370 

17701371  through  17701471  and  17701473  through  17701530 

604,  61 4,  30000  through  32661 

32662  tirough  32999  and  50001  through  50355 

50356  tirough  50661 

624  and  50662  through  50911 

18050912  through  18051063 

1 8051  Oft  through  1 8051 1 83 

18051 1$4  through  18051312 

18051313  through  18051445 

18051446  through  18052175 


613  anc 


33843  I  irough  34753,  34755  through  34999,  and  51001  through  51556 

34754,  51557  through  51622,  and  51624  through  52358- 

631  an4  52359  through  53007 

51623  4nd  18253008  through  18253598 


33000  through  33842 
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Model 


(51)  182E 

(52)  182F 

(53)182G  

(54)  182H 

(55)  182J  

(56)  182K 

(57)  182L  

(58)  182M  

(59)  182N 

(60)  185  

(61)  185A 

(62)  185B 

(63)  185C 

(64)  185D 

(65)  185E  

(66)A185E  

(67)  190  

(68)  195  

(69)  206  

(70)  P206 

(71)  P206A  

(72)  P206B  

(73)  P206C  

(74)  P206D  

(75)  P206E  

(76)1J206 

(77)  U206A  

(78)  U206B  

(79)  U206C  

(80)  U206D  

(81)  TP206A  

(82)  TP206B  

(83)  TP206C  

(84)  TP206D  

(85)  TP206E  

(86)  TU206A  

(87)  TU206B  

(88)  TU206C  

(89)  TU206D 

(90)  207  

(91)T207  

(92)  210  

(93)  210-5(205)  .. 

(94)  21O-5(205A) 

(95)  210A 

(96)  210B 

(97)  210C 

(98)210D 

(99)  210E 

(100)  210F  

(101)210G  

(102)  210H 

(103)210J  

(104)  210K 

(105)  T210F 

(106)T210G  

(107)T210H  

(108)T210J  

(109)  T210K 

(110)F150G  

(111)F150H  

(112)F150J  

(113)F150K 

(114)F172D  

(115)F172E 

(116)F172F 

(117)  F172G  

(118)F172H  

(119)FR172E  

(120)  FR172F  

(121)  FR172G 

(122)  336  

(123)  337  

(124)  337A 


Serial  No. 


18253599  through  18254423 
1 8254424  through  1 8255058 
18255059  through  18255844 

634  and  18255846  through  18256684 
18256685  through  18257625 

!SiSSI't;Sf82*S  '''''''''  '"'  ''''''°'  ""'"^  ^^^ 

662.  18257699,  and  18259306  through  18260055 

18260056  through  18260445 

632  and  185-0001  through  185-0237 

185-0238  through  185-0512 

185-0513  through  185-0653 

185-0654  through  185-0776 

185-0777  through  185-0967 

1 85-0968  through  1 85-1 1 49 

1 85-0968  through  1 85-1 599  and  1 8501 600  through  1 8501 832 

7001  through  7999  and  16000  through  16183 

7001  through  7999  and  16000  through  16183 

206-0001  through  206-0275 

P206-0001  through  P206-0160 

P206-0161  through  P206-0306 

P206-0307  through  P206-041 9 

P206-0420  through  P206-0519 

P206-0520  through  P206-0603 

P20600604  through  P20600647 

U206-0276  through  U206-0437 

U206-0438  through  U206-0656 

U206-0657  through  U206-091 4 

U206-0915  through  U206-1234 

ooSf'^^F  ^'°^^  U206-1444  and  U20601445  through  U20601587 

P206-01 61  through  P206-0306  a    v^  uwioo/ 

P206-O307  through  P206-0419 

P206-0420  through  P206-0519 

P206-0520  through  P206-0603 

P20600604  through  P20600647 

U206-0487  through  U206-0656 

U206-0657  through  U206-0914 

U206-0915  through  U206-1234 

}i^2^  ^^^  *'^°"9^  ^2°®-^  '*^  3"<*  U20601 455  through  U20601 587 

20700001  through  20700190  "«"«>' 

20700001  through  20700190 

618  and  57001  through  57575  '  .  -  - 

641,  648,  and  205-0001  through  205-0480 

205-0481  through  205-0577 

616  and  21057576  through  21057840 

21057841  through  21058085 

21058086  through  21058139  and  21058141  through  21058220 

21058221  through  21058510 

21058511  through  21058715 

21058716  through  21058818 

21058819  through  21058936 

21058937  through  21059061 

21 059062  through  21 0591 99 

21 059200  through  21 059351 

T210-0001  through  T210-0197 

T210-0198  through  T210-0307 

T21 0-0308  through  T21 0-0392 

T21 0-0393  through  T21 0-0454 

21059200  through  21059351 

F1 50-0068  through  F1 50-021 9 

F1 50-0220  through  F1 50-0389 

F1 50-0390  through  F1 50-0529 

F1 5000530  through  F1 5000658 

F1 72-0001  through  F1 72-0018 

F1 72-001 9  through  F1 72-0085 

Ft72-0086  through  F1 72-01 79 

F1 72-01 80  through  F1 72-031 9 

F1 72-0320  through  F1 72-0654  and  F1 7200655  through  F1 7200754 

FR1 7200001  through  FR1 7200060 

FR1 7200061  through  FR1 72001 45 

FR1 72001 46  through  FR1 7200225 

633,  636,  and  336-0001  through  336-0195 

647  and  337-0002  through  337-0239 

337-0240  through  337-0305,  337-0307  through  337-0469,  and  337-0471  through  337-0525 
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Model 


(125)  337B  . 

(126)  337C  . 

(127)  337D  . 

(128)  337E  . 

(129)  T337B 
(130)T337C 
(131)  T337D 


(132)T337E 33701194 


656,  337-t)001,  337-0470,  337-0526  through  337-0568,  and  337-0570  through  337-0755 
337-0756  through  337-0978 
337-0979  through  337-1 193 
33701 1 94  through  33701 316 

337-0001   337-0470,  337-0526  through  337-0568.  and  37-0570  through  337-0755 
337-0756  through  337-0978 
337-0979  through  337-1 1 93 
through  33701316 


What  Cessna  Accessory  Kits  Are  Affected  by 
This  AD? 

(d)  The  following  is  a  list  of  the  affected 
Cessna  accessory  kits: 
Cessna  Accessory  Kit   . 

AK140-10 

AK150-7 

AK150-121 

AK170-10 

AKl  77-10 

AK182-75 

AK195-10 


AK210-  77 
AK210-  93 
AK210-  171 
AK210  172 
AK210  173 
AK210  174- 
AK336  32 
AK336  36 
AK336  103 


Actions 


(1)  Inspect  only  the  upper  shoulder  harness  ad- 
juster (part  jiumber  (P/N)  443030-401)  for 
the  presence  of  a  retainer  spring. 

(2)  If  a  retainer  spring  is  found  during  the  in- 
spection of  the  upper  shoulder  harness  ad- 
juster (P/N  44303Q-401)  required  in  para- 
graph (f)(1 )  of  this  AD: 

(i)  renwve  the  spring  by  cutting  each  «ide; 
and 

(il)  stamp  out  the  -401  identification  num- 
ber. 


(3)  If  a  retainer  spring  is  not  found  during  the 
inspection  of  the  upper  shoulder  harness  ad- 
juster (P/N  443030-401)  required  in  para- 
graph (f)(1 )  of  this  AD,  make  an  entry  in  the 
airplane  log  book  showing  compliance  with 
this  AD. 

(4)  Only  incorporate  Cessna  Accessory  Kits 
klentified  in  paragraph  (d)  of  this  AD  that 
have  been  inspected  and  modified  in  accord- 
ance with  paragraphs  (f)(1).  (f)(2),  (f)(2)(i). 
and  (0(2)(ii)  of  this  AD. 


Within  tlie  next  25  hours  time-in-service  (TIS) 
after  t  le  effective  date  of  this  AD. 


Prior  to 
this 


Prior  to 
this 


(g)  iryou  did  the  actions  of  this  AD  using 
Cessna  Single  Engine  Service  Bulletin 
SEB86-8  and  Cessna  Multi-engine  Service 
Bulletin  MEB86-22,  both  dated  November 
21, 1986,  no  further  action  is  required  as  long 
as  you  used  shoulder  harness  adjuster,  P/N 
443030-401. 

May  I  Request  an  Alternative  Method  of 
Compliance? 

(h)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Wichita  Aircraft  Certification  Office  (ACO), 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Cary  D.  Park,  Aerospace  Engineer, 
FAA.  Wichita  Aircraft  Certification  Office. 


(i)  Yo* 
re 

Compaiiy 
Wichita, 
5800; 
view 
Region, 
Locust, 
64106. 


Serial  No. 


What  Is  the  Unsafe  Condition  Presented  in 
This  AD? 

(e)  The  actions  specified  in  this  AD  are 
intended  to  prevent  slippage  of  the  pilot/co- 
pilot shoulder  harness,  which  could  result  in 
failure  of  the  shoulder  harness  to  maintain 
proper  belt  length  adjustment  and  tension. 
This  failure  could  result  in  pilot/co-pilot 
injury. 

What  Must  I  Do  to  Address  This  Problem? 

(f)  To  address  this  problem,  you  must  do 
the  following,  unless  already  done: 


Compliance 


urther  flight  after  the  effective  date  of 


Procedures 


Follow  Cessna  Single  Engine  Service  Bulletin 
SEB86-8,  Revision  1 ,  and  Cessna  Multi-en- 
gine Sen/k:^  Bulletin  MEB86-22,  Revision 
1,  both  dated  July  28.  2003. 


A) 


urther  flight  after  the~effective  date  of 


AD 


As  of  th  i  effective  date  of  this  AD 


Follow  Cessna  Single  Engine  Sen/ice  Bulletin 
SEB86-8,  Revision  1.  and  Cessna  Multi-en- 
gine Service  Bulletin  MEB86-22,  Revision 
1 ,  both  dated  July  28.  2003. 

Follow  Cessna  Single  Engine  Service  Bulletin 
SEB86-8,  Revision  1 ,  and  Cessna  Multi-en- 
gine Servk:e  Bulletin  MEB86-22,  Revision 
1 .  both  dated  July  28.  2003. 


Follow  Cessna  Single  Engine  Sen/k«  Bulletin 
SEB86-8,  Revision  1,  and  Cessna  Multi-en- 
gine Senm%  Bulletin  MEB86-22.  Revision 
1 ,  both  dated  July  28.  2003. 


1801  Aifcort  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209;  telephone: 
(316)  94  )-4123;  facsimile:  (316)  946-4107. 

May  I G  ;t  Copies  of  the  Documents 
Refereni  :ed  in  This  AD? 


may  get  copies  of  the  documents 
ferenc^d  in  this  AD  fi-om  Cessna  Aircraft 
Product  Support  P.O.  Box  7706, 
Kansas  67277;  telephone:  (316)  517- 
fatsimile:  (316)  942-9006.  You  may 
documents  at  FAA,  Central 
Dffice  of  the  Regional  Counsel,  901 
loom  506,  Kansas  City,  Missouri 


Issued  in  Kansas  City,  Missouri,  on 
November  6.  2003. 
Scott  L.  Sedgwick, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-28428  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


th(  se 


Federal  Reg»«ter/Vol.  68.  No.  219/Thui^day.  November  13.  2003 / ProDo.«^  Rules 


64295 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  2003-NE-41^D] 

RIN  212&-AA64 

Airworthiness  Directives;  Pratt  A 
Whitney  Canada  JT15D-1,  -1A,  and 
-IB  Turtxtfan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
Pratt  &  Whitney  Canada  (PWC)  JT15D- 
1,  -lA,  and  -IB  turbofan  engines  with 
certain  impellers  part  number  (P/N) 
3020365.  This  proposed  AD  would 
require  a  one-time  borescope  inspection 
of  the  rear  face  of  certain  impellers  for 
evidence  of  a  machined  groove  or  step, 
and  repair  or  replacement  of  the 
impeller  if  a  groove  or  step  is  found. 
This  proposed  AD  is  prompted  by  three 
reports  of  imcontained  failure  of  the 
impeller.  We  are  proposing  this  AD  to 
prevent  imcontained  failure  of  the 
impeller  and  possible  damage  to  the 
airplane. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  January  12 
2004. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
41-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  Bye-mail: 
9_ane_adcomment@faa.gov. 

You  can  get  the  service  information 
identified  in  this  proposed  AD  from 
Pratt  &  Whitney  Canada,  1000  Marie- 
Victorin,  Longueuil,  Quebec,  Canada 
J4G1A1,  telephone  (800)  268-8000;  fax 
(450)  647-2888.  You  may  examine  the 
AD  docket,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  P^ark,  Bm-lington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  argimients 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No 
2003-NE-41-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  wg  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  proposed  AD, 
we  will  svunmarize  the  contact  and 
place  the  siunmary  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  hght  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  re^latory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  commimications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

Transport  Canada  (TC),  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  PWC  JT15D-1. 
-lA,  and  -IB  turbofan  engines  with 
certain  impellers,  P/N  3020365 
installed.  TC  advises  that  there  have 
been  three  uncontained  failures  of 
impellers,  P/N  3020365.  TC  advises  that 
some  impellers,  P/N  3020365,  were 
manufactiu^d  with  a  machined  groove 
or  a  step  on  the  rear  face.  Incidents  of 
impeller  fracture  and  imcontained 
liberation  of  high-energy  fragments  have 
occurred.  The  National  Transportation 
Safety  Board  has  investigated  and 
determined  that  machine  marks  on  the 
back  face  of  the  impeller  were  the  cause 
of  these  failures.  An  impeller  with  this 
machined  groove  or  step  on  the  rear  face 
could  result  in  an  uncontained  failure  of 
the  impeller. 


Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  Pratt  &  Whitney 
Canada  Service  Bulletin  (SB)  No. 
JT15D-72-7590,  dated  May  23.  2003. 
That  SB  describes  procedures  for 
borescope  inspecting  impellers.  P/N 
3020365,  that  were  not  previously 
inspected  using  PWC  overhaul  manual 
Revision  14,  and  that  are  not  listed  in 
Appendix  A  of  the  SB  No.  JT15D-72- 
7590.  dated  May  23.  2003.  Transport 
Canada  classified  this  SB  as  mandatory 
and  issued  airworthiness  directive  CF- 
2003-17,  dated  June  23,  2003.  in  order 
to  ensure  the  airworthiness  of  these 
PWC  engines  in  Canada. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

These  PWC  JT15D-1.  -lA.  and  -IB 
turbofan  engines,  manufactured  in 
Canada,  are  type-certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  us  informed 
of  the  situation  described  above.  We 
have  examined  Transport  Canada's 
findings,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
Therefore,  we  are  proposing  this  AD. 
which  would  require  a  one-time 
borescope  inspection  of  the  rear  face  of   " 
certain  impellers  for  evidence  of  a 
machined  groove  or  step,  and  repair  or 
replacement  of  the  impeller,  if  a  groove 
or  step  is  found.  The  proposed  AD 
would  require  you  to  use  the  service 
information  described  previously  to 
perform  these  actions. 

Changes  to  14  CFR  Part  39--££fect  on 
the  Proposed  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47998, 
July  22,  2002).  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  about  1,300  PWC  JT15D-1, 
-lA,  and  -IB  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  740  of  the  PWC 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
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proposed  AD.  We  also  estimate  that  it 
would  take  about  2  work  hoius  per 
engine  to  perform  the  proposed 
inspection  at  a  hot  section-inspection 
interval,  and  30  work  hours  per  engine 
to  replace  impellers  found  with  a  groove 
or  a  step  in  the  rear  face  at  shop  visit. 
The  average- labor  rate  is  $65  per  work 
hoiir.  Required  parts  would  cost  about 
$55 ,42  7^  per  engine.  Based  on  these 
figures,  we  estimate  that  for  impellers 
inspected  at  hot  section  inspections,  the 
total  labor  cost  of  the  proposed  AD  to 
U.S.  operators  is  $96,200.  On  the  basis 
of  100  percent  replacement,  the  total 
labor  cost  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $1,443,000 
and  the  parts  replacement  cost  is 
estimated  to  be  $41,015,980  for  a  total 
replacement  cost  of  $42,555,180. 

Regulatory  Fyidings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Govemqient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procediues 
(44  FR  11034,  February  26, 1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
jm  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  sununary  of  thexosts 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-41-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  ^  foUows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


l^nMndad] 

FAA  amends  §  39.13  by  adding 
folio'  ving  new  airworthiness 


§39.13 

2.  The 
the 
directive : 

Pratt  &  Vi  litney  Canada:  Docket  No.  2003- 
NE-4  l-AD. 


Comment  i  Due  Date 

Federal  Aviation  Administration 

comments  on  this  airworthiness 
AD)  action  by  January  12.  2004. 

.IDs 


(a)  The 
must 
directive 


rece  ve 


Affected 
(b) 


Nons 


Applicah  lity 

[c]  This 
Canada 
turbofan 
number 


(IfWC); 


AD  applies  to  Pratt  &  Whitney 
JT15E>-1,-1A,  and-lB 
ingines  with  certain  impellers,  part 
(1  '/N)  3020365,  installed.  These 
engines  a  e  installed  on,  but  not  limited  to, 
Cessna  A  rcraft  Company  Models  500  and 
501  airpli  nes. 

Unsafe  C  mdition 

(d)  Thii 
of  imcont  lined 


tlis 


issuing 

failure  of 

to  the  ail]  ilane, 

Compliai  ce 

(e)  You 
actions  n 
the  com 
actions 

{f)If 
impeller 
manual 
listed  in 
JTISD-?: 
further  ai  tion 


-Tim  ? 


One- 

(g) 

inspectioki 
evidence 
paragrap  i 


AD  is  prompted  by  three  reports 
failure  of  the  impeller.  We  are 
AD  to  prevent  uncontained 
the  impeller  and  possible  damage 


are  responsible  for  having  the 
'<  quired  by  this  AD  performed  within 
iance  times  specified  unless  the 
already  been  done, 
have  already  inspected  the 
P/N  3020365,  using  PWC  overhaul 
F  evision  14,  or  if  the  impeller  is 
Vppendix  A  of  PWC  (SB)  No. 
-7590,  dated  May  23,  2003,  no 
isrequired. 


h  ive  i 

you 


Borescope  Inspection 

Perjorm  a  one-time  borescope 

of  the  impeller  rear  face  for 
of  a  machined  groove  or  step,  using 
3.B.  of  AccompUshment 
Instructions  of  PWC  SB  No.  JT15D-72-7590, 
dated  Ms  y  23,  2003:  as  follows: 

(1)  For  engines  with  5,000  or  more  cycles- 
since-nei  v  (CSN)  on  the  effective  date  of  this 
AD,  insp  5ct  within  250  cycles-in-service 
(CIS)  aft«  r  the  effective  date  of  this  AD. 

(2)  For  engines  with  fewer  than  5,000  CSN 
on  the  ei  ective  date  of  this  AD,  inspect 
before  reaching  5,250  CSN. 

Disposithn  of  Inspected  Impellers 

(h)  Bel  Dre  further  flight,  repair  or  replace 
impeller  i  that  do  not  pass  the  inspection 
requiren  ents  of  paragraph  3.B.(8)  of 
Accomp  ishment  Instructions  of  PWC  SB  No. 
JT15D-7  2-7590,  dated  May  23,  2003. 

Altemat  ve  Methods  of  Compliance 

(i)  The  Manager,  Engine  Certification 
Office,  h  is  the  authority  to  approve 
altemati  re  methods  of  compliance  for  this 
AD  if  re<  nested  using  the  procedures  found 
in  14  CF  139.19. 

Materiallncorporated  by  Reference 

(j)  Yovi  must  use  PWC  SB  No.  JT15D-72- 
7590,  daped  May  23,  2003,  to  perform  the 
one-timi  inspection  required  by  this  AD. 


Approval  of  incorporation  by  reference  from 
the  Office  of  the  Federal  Register  is  pending. 

Related  Information 

(k)  Transport  Canada  airworthiness 
directive  CF-2003-17,  dated  June  23,  2003, 
also  addresses  the  subject  of  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
November  6,  2003. 
Robert  Guyotte, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28431  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  STATE 

22  CFR  Parts  96  and  98 

[Public  Notice:  4537] 

RiN  1400-AA-M  (Part  96);  1400-AB-69 
(Part  98) 

Hague  Convention  on  Intercountry 
Adoption;  intercountry  Adoption  Act  of 
2000;  Accreditation  of  Agencies; 
Approval  of  Persons;  Preservation  of 
Convention  Records;  Extension  of 
Comment  Period 

AGENCY:  Department  of  State. 
ACTION:  Extension  of  comment  period. 

T 

summary:  The  Department  of  State  (the 
Department)  is  extending  by  30  days  the 
public  comment  period  for  the  proposed 
rules  on  the  Accreditation  of  Agencies 
and  Approval  of  Persons^  under  the 
Hague  Convention  on  Intercountry 
Adoption  (the  Convention)  and  the 
Intercountry  Adoption  Act  of  2000  (the 
lAA)  and  on  the  Preservation  of 
Convention  Records.  The  proposed 
rules  were  published  in  part  II  of  the 
Federal  Register  on  September  15,  2003 
(68  FR  54064;  68  FR  54119).  In  response 
to  public  requests  for  additional  time, 
the  Department  is  extending  the  public 
comment  period  closing  date  from 
November  14,  2003,  to  December  15, 
2003,  for  parts  96  and  98. 
DATES:  Comments  must  be  received  on 
or  before  December  15,  2003. 
ADDRESSES:  Commenters  may  send  hard 
copy  submissions  or  comments  in 
electronic  format.  Commenters  sending 
only  hard  copies  must  send  an  original 
and  two  copies  referencing  docket 
number  State/AR-01/96  or  State/AR- 
01/98  to:  U.S.  Department  of  State,  CA/ 
OCS/PRI,  Adoption  Regulations  Docket 
Room,  SA-29,  2201  C  Street,  NW., 
Washington,  DC  20520.  Hard  copy 
comments  may  also  be  sent  by  overnight 
courier  services  to:  U.S.  Department  of 
State,  CA/OCS/PRI,  Adoption 
Regulations  Docket  Room,  2201  C 
Street,  NW.,  Washington,  DC  20520.  Do 
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not  personally  hand  deliver  comments 
to  the  Department  of  State. 

Comments  referencing  the  docket 
number  State/AR-01/96  or  State/ AR- 
01/98  may  be  submitted  electronically 
to  adoptionregs@state.gov.  Two  hard 
copies  of  the  comments  submitted 
electronically  must  be  mailed  imder 
separate  cover  as  well.  Electronic 
comments  must  be  made  in  the  text  of 
the  message  or  submitted  as  a  Word  file 
avoiding  the  use  of  any  form  of 
encryption  or  use  of  special  characters. 
If  you  submit  comments  by  hard  copy 
rather  than  electronically,  include  a  disk 
with  the  submission  if  possible.  Hard 
copy  submissions  without  an 
accompanying  disk  file,  however,  will 
be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Mary  Cobiun  or  Jessica 
Rosenbaum  at  202-647-2826.  Hearing- 
or  speech-impaired  persons  may  use  the 
Telecommunications  Devices  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On 

September  15,  2003,  the  Department 
published  in  part  II  of  the  Federal 
Register  proposed  rules  to  implement 
the  Hague  Convention  on  Intercountry 
Adoption  and  the  lAA.  The  proposed 
rule  for  22  CFR  part  96  covered  the 
accreditation  and  approval  of  agencies 
and  persons  seeking  to  provide  adoption 
services  for  intercountry  adoptions 
involving  two  counties  party  to  the 
Convention  (68  FR  54064).  The 
proposed  rule  for  22  CFR  part  98 
covered  the  preservation  of  Convention 
records  held  by  the  Department  and  the 
Department  of  Homeland  Security  (68 
FR  54119). 

You  can  view  electronic  versions  of 
the  proposed  rules  on  http:// 
www.regulations.gov.  Comments  on  the 
proposed  rules  were  required  to  be 
received  on  or  before  November  14, 
2003.  The  Department  is  extending  the 
comment  period  for  an  additional  30 
days.  Comments  must  be  received  on  or 
before  December  15,  2003.  Anyone 
seeking  to  submit  comments  must 
follow  the  procedures  specified  in  the 
ADDRESSES  section  of  the  proposed  rules 
as  published  in  the  Federal  Register  (68 
FR  54064,  September  15,  2003). 

Dated:  November  7,  2003. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 

(FR  Doc.  03-28544  Filed  11-12-03;  8:45  am] 

BIUJNG  CODE  4710-06-F 


DEPARTMENT  OF  STATE 

48  CFR  Parts  601, 602, 603, 604, 605, 
606, 609,  611,  612,  613, 616, 617, 619, 
622, 623,  625,  626. 628, 630, 632, 636, 
637,642,651,652,653 

[Public  Notice  4525]. 

RIN  1400-AB06 

Department  of  State  Acquisition 
Regulation  (DOSAR) 

AGENCY:  Department  of  State. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  makes 
various  changes  to  the  DOSAR.  It 
updates  the  DOSAR  to  refiect  the 
current  acquisition  organizational 
structure;  provides  information 
regarding  electronic  commerce 
initiatives  as  they  relate  to  acquisition; 
outlines  the  Department's  participation 
in  the  Defense  Priorities  Allocation 
System;  incorporates  a  Small  Business 
Administration  (SBA)  waiver  regarding 
8(a)  competitive  actions;  establishes  the 
Department's  Mentor-Protege  Program; 
eliminates  the  requirement  to  collect 
data  on  minority  business  status;  adds 
guidance  and  related  clauses  and 
provisions  regarding  overseas 
construction  projects  subject  to  the 
Foreign  Service  Buildings  Act,  as 
amended,  and  the  Omnibus  Diplomatic 
Security  and  Antiterrorism  Act;  adds 
guidance  and  a  related  provision 
regarding  the  acquisition  of  local  guard 
services  overseas;  and,  provides 
information  regarding  the  Contractor 
Performance  System.  Finally,  the 
proposed  rule  contains  miscellaneous 
technical  amendments  and  corrections 
needed  to  bring  the  DOSAR  in  line  with 
recent  changes  in  the  Federal 
Acquisition  Regulation. 
DATES:  Public  comments  must  be 
received  by  January  12,  2004. 
ADDRESSES:  Comments  may  be  sent  to: 
Gladys  Gines,  Procurement  Analyst, 
Department  of  State,  Office  of  the 
Procurement  Executive,  2201  C  Street 
NW.,  Suite  603,  State  Annex  Number  6, 
Washington,  DC  20522-0602;  e-mail 
address:  ginesgg@state.gov.  Please  cite 
Department  of  State  Acquisition 
Regulation  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Gines,  telephone  (703)  516-1691 
or  at  the  e-mail  address  specified  above. 
SUPPLEMENTARY  INFORMATION: 
Background 

As  indicated  in  the  Summary,  the 
proposed  rule  makes  numerous  changes 
in  a  variety  of  areas.  The  more 
substantive  changes  are: 


•  Revision  to  601.603-70  to  delete 
several  acquisition  offices  that  have 
been  eliminated. 

•  Addition  of  information  in  604.502 
regarding  the  posting  of  domestic 
solicitations  on  the  Statebuy  Interactive 
Platform  (SIP).  The  SIP  is  Internet- 
based. 

•  Extension  of  the  waiver  in  605.202- 
70  to  March  12,  2004.  as  approved  by 
the  agency  head.  Numerous 
administrative  changes  are  made  to  Part 
605  and  other  parts  of  the  DOSAR  to 
change  the  references  to  the  Commerce 
Business  Daily  (CBD)  to  the 
Govemmentwide  Point  of  Entry  (GPE), 
in  accordance  with  Federal  Acquisition 
Circular  (FAC)  97-26. 

•  Addition  of  609.404-70  to  require 
that  contracting  officers,  in  addition  to 
checking  the  Excluded  Parties  List,  also 
check  the  list  of  entities  on  the 
Department  of  Treasury's  Office  of 
Foreign  Asset  Control  List. 

•  Removal  of  the  class  deviation  in 
609.405  regarding  checking  the 
Excluded  Parties  List  (EPL).  The  class 
deviation  waived  the  requirement  for 
overseas  contracting  activities  to  check 
the  EPL.  as  well  as  waived  the 
requirement  for  domestic  contracting 
activities  for  actions  under  the 
simplified  acquisition  threshold.  This 
deviation  was  put  in  place  when  the 
EPL  was  available  only  in  hard  copy, 
and  receipt  by  both  domestic  and 
overseas  contracting  activities  was 
inconsistent.  Now  that  the  EPL  is 
available  on  the  Internet,  the  class 
deviation  is  no  longer  required. 

•  Additionof  a  new  Subpart  611.6. 
This  reflects  the  Department's  authority 
to  use  the  Defense  Priorities  Allocation 
System  (DP AS)  for  acquisitions  related 
to  the  Department's  Embassy  Security 
Protection  Program,  as  authorized  by  the 
Department  of  Commerce. 

•  Addition  of  a  new  Part  612  to 
delegate  to  the  Head  of  the  Contracting 
Activity  the  approval  of  requests  for 
waiver  to  tailor  a  commercial  item 
clause  or  provision  that  is  inconsistent 
with  customary  commercial  practices. 

•  Addition  to  613.303-5  to  allow  for 
the  placement  of  individual  orders 
against  blanket  purchase  agreements  for 
commercial  items  that  exceed  the 
simplified  acquisition  threshold. 

•  Addition  of  Bureau  Executive 
Directors  to  617.504-70(a)  as  signatories 
of  Economy  Act  Interagency  Acquisition 
Agreements. 

•  Addition  of  HUBZone  small, 
veteran-owned  small,  and  service- 
disabled  veteran-owned  small 
businesses  to  the  list  of  small  business 
concerns  in  Part  619. 

•  Additionof  619.202-70  to  outline 
the  Department's  Mentor-Protege 
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Program.  This  program  is  similar  to 
those  established  by  other  civilian 
agencies,  such  as  the  Department  of 
l^easuiy.  An  associated  solicitation 
provision  and  contract  clause  are  added 
at  652.219-72  and  652.219-73, 
respectively. 

•  Addition  at  619.805-2  of  a  waiver 
approved  by  the  Small  Business 
Administration  regarding  competitive 
8(a)  awards.  The  waiver  allows  the 
Department  to  acquire  services 
exceeding  $3  million  and  supplies 
exceeding  $5  million  on  a  non- 
competitive basis  for  acquisitions  that 
supplement  the  security  of  U.S. 
diplomatic  posts  and  protect  the  lives  of 
Department  personnel. 

•  Additionof  anew  Subpart  622.15 
regarding  the  referral  of  suspected 
violations  imder  Executive  Order  13126, 
Prohibition  of  Acquisition  of  Products 
Produced  by  Forced  or  Indentured  Child 
Labor.  Contracting  officers  shall  refer 
suspected  violations  to  the  Department's 
Inspector  General. 

•  Elimination  of  Part  626  regarding 
the  collection  of  minority  business 
status  information.  There  is  no  longer  a 
need  to  collect  this  information. 

•  Elimination  of  Subpart  623.1  to 
coincide  with  the  elimination  of  FAR 
Subpart  23.1  as  part  of  FAC  97-15. 

•  Revision  of  Subpart  623.4  to  align  it 
with  FAR  Subpart  23.4. 

•  Elimination  of  Subpart  625.3.  The 
Balance  of  Payments  Program  was 
eliminated  from  the  FAR  in  FAC  2001- 
07. 

•  Elimination  of  Subpart  625.7.  The 
ciurent  FAR  coverage  is  sufficient;  no 
further  implementation  is  required. 

•  Elimination  of  Subpart  628.70 
regarding  indemnification.  Existing  FAR 
coverage  is  sufficient.  The  associated  ' 
clause  at  652.228-70  is  removed 
accordingly. 

•  Addition  of  Part  630  to  indicate  that 
the  Procurement  Executive  is  the  agency 
head's  designee  for  the  purposes  of  FAR 
30.201^5{a). 

•  Addition  of  636.104-70  regarding 
the  Foreign  Service  Buildings  Act,  as 
amended  (22  U.S.C.  302).  This  statute 
limits  competition  for  the  construction, 
alteration,  or  repair  of  buildings  or 
groimds  abroad  exceeding  $5  million  to 
American-owned  firms  or  firms  of 
countries  which  permit  or  agree  to 
permit  substantially  equal  access  to 
American  firms  for  comparable 
diplomatic  and  consular  building 
projects.  This  statutaalso  provides  for  a 
ten  (10)  percent  price  reduction 
preference  for  American-owned  firms. 
An  associated  certification  is  added  at 
652.236-71.  The  purpose  of  the 
certification  is  to  determine  a  bidder/ 
offeror's  status  as  an  American-owned 


firm  in  adcordance  with  the 
requirements  of  the  statute. 

•  Addiion  of  636.104-71  regarding 
the  Omni  lus  Diplomatic  Security  and 
Antiterra  ism  Act  of  1986  (22  U.S.C. 
4852).  Se  :tion  402  of  this  statute  limits 
construct  ;on  or  design  projects  abroad 
exceedin  ;  $10  million,  or  diplomatic 
construct  on  projects  that  involve 
technical  security,  to  United  States 
persons  or  qualified  United  States  joint 
ventiue  persons.  This  statute  also 
excludes  brganizations  that  have 
business  farrangements  with  the 
Government  of  Libya.  An  associated 
certification  is  added  at  652.236-72. 
The  purpose  of  the  certification  is  to 
determiiffi  a  bidder/offeror's  status  as  a 
United  States  person  or  qualified  United 
States  joint  ventiue  person,  and  its 
business  relations  with  Libya,  in 
accordan  :e  with  the  requirements  of  the 
statute. 

•  Add  tion  of  636.202  to  designate 
the  Direc  tor/Chief  Operating  Officer  of 
the  Blue)  u  of  Overseas  Building 
Operatio  is  as  the  individual  who  may 
exempt  a  construction  project  from  the 
general  r  ^uirements  as  expressed  in 
E.O.  1321 12,  Preservation  of  Open 
Competi  ion  and  Government  Neutrality 
Towards  Government  Contractors'  Labor 
Relation!  on  Federal  and  Federally 
Funded  I  ^lonstruction  Projects. 

•  Eliniination  of  636.602-4  regarding 
the  selec  ion  authorities  for  architect- 
engineer  contracts.  This  is  internal 
informal  on  that  does  not  affect  the 
public  ai  id  does  not  need  to  be  in  the 
codified  (version  of  the  regulation. 

•  Add  ition  of  637.102-70  to  provide 
guidance  regarding  the  acquisition  of 
local  guard  services  overseas  in 
accordaiice  with  Section  136  of  the 

delations  Authorization  Act, 
^ars  1990  and  1991  (22  U.S.C. 
lich  has  continuing  effect. 
136  encourages  the 
participition  of  United  States  persons 
and  qualified  United  States  joint 

lersons  in  local  guard  contracts 
[under  diplomatic  security 
i,  and  provides  for  a  ten  (10) 
irice  reduction  preference  for 
IS.  An  associated  certification  is 
added  at652.237-73.  The  purpose  of 
the  certification  is  to  determine  a 
bidder/qfferor's  status  as  a  United  States 
person  (jr  qualified  United  States  joint 
venture  person  in  accordance  with  the 
requirements  of  the  statute. 

•  Addition  of  Subpart  637.6  to  reflect 
the  Department's  policy  for  using 
performance-based  service  contracts  for 
all  new  service  contracts.  Contracting 
activities  must  prepare  a  written 
justifica  ion  that  must  be  approved  by 
the  Depi  irtmental  Competition  Advocate 
when  di  viating  from  this  policy. 


Foreign  1 
Fiscal  Yi 
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•  Addition  of  Subpart  642.15 
regarding  the  Contractor  Performance 
System  (CPS).  The  Department 
subscribes  to  the  CPS  maintained  by  the 
National  Institutes  of  Health. 
Contracting  officers  must  use  the  CPS  to 
record  their  evaluation  of  a  contractor's 
past  performance  for  all  contracts 
exceeding  $100,000.  ^ 

•  Revision  of  ^e  clause  at  652.216- 
70,  Ordering — ^Indefinite-Delivery 
Contract,  to  reflect  a  new  form  number 
for  the  Departmoit's  purchase  order 
form.  The  form  number  OF-206  was 
changed  to  the  DS-2076. 

•  Revision  of  the  provision  at 
652.219-70,  Department  of  State 
Subcontracting  Goals,  to  add  HUBZone 
small  and  service-disabled  veteran- 
owned  small  businesses  to  the  list  of 
organizations  that  have  established 
subcontracting  goals. 

•  ""Revision  of  the  clause  at  652.236- 

70,  Accident  Prevention,  to  better  clarify 
the  situations  under  which  the 
contracting  officer  must  seek  additional 
information  in  the  contractor's  written 
safety  plan. 

•  Revision  of  the  clause  at  652.237- 

71,  Identification/Building  Pass,  to 
provide  more  detailed  information  on 
what  contractors  must  submit  to  receive 
a  building  pass  to  work  on  DOS 
facilities. 

•  Revisionof  the  clause  at  652. 237- 

72,  Observance  of  Legal  Holidays  and 
Administrative  Leave,  to  reflect  the 
Monday  holiday  law. 

n.  Regulatory  Flexibility  Act 

The  Department  of  State  certifies  that 
this  regulation  will  not  have  a        ♦ 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  A  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed. 

m.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
requires  eigencies  to  prepare  several 
analytical  statements  before  proposing 
any  rule  that  may  result  in  annual 
expenditures  of  $100  million  of  State, 
local,  and  Indian  tribal  governments  or 
the  private  sector.  Since  this  proposed 
rule  will  not  result  in  expenditures  of 
this  magnitude,  the  Department  certifies 
that  such  statements  are  not  necessary. 

IV.  Paperwork  Reduction  Act 

Information  collection  requirements 
have  been  approved  under  the 
Paperwork  Reduction  Act  of  1980  by 
OMB,  and  have  been  assigned  OMB 
control  numbra  1405-0050.  The 
Department  is  currently  seeking 
approval  for  the  information  collection 
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requirements  associated  with  Form  DS- 
4053,  Department  of  State  Mentor- 
Protege  Program  Application. 

List  of  Sul^ects  in  48  CFR  PartB  601, 
602,  603,  604.  605,  606,  609,  611,  612, 
613,  616,  617,  619.  622,  623.  625,  626, 
628,  630,  632,  636,  637,  642,  651,  652, 
653 

Government  procurement. 

Accordingly,  title  48,  chapter  6  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  601.  602.  603.  604.  605.  606.  609, 
611.  612, 613. 616. 617.  619, 622.  623. 
625.  626.  628.  630.  632.  636.  637.  642. 
651.  652,  and  653  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  22  U.S.C 
2658. 


Subchapter  A— General 

PART  601— DEPARTMENT  OF  STATE 
ACQUISITION  REGULATION 

2.  Section  601.105-3  is  revised  to  read 
as  follows: 

601.105-3    Copies. 

The  DOSAR  is  available  through  the 
Department's  Intranet  system  at  http:// 
aope.a.state.gov.  or  through  the  Internet 
from  A/OPE's  Acquisition  Web  site.  The 
Internet  address  is:  http:// 
www.statebuy.gov/. 

3 .  Section  601 . 1 06  is  amended  by 
removing  from  the  last  sentence 
"225,302  hours"  and  inserting  "225,503 
hours"  in  its  place. 

4.  Section  601.603-1  is  added  to  read 
as  follows: 

601.603-1    General. 

Details  of  the  Department's 
acquisition  career  management  program 
are  described  in  6  FAH-6,  the 
Acquisition  Career  Management 
Program  Handbook,  which  is  available 
on  the  hitranet  from  the  A/OPE  Web  site 
(see  601.105-3  for  address). 

5.  Section  601.603-3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows:  ■> 

601.603-3    Appointment 

***** 

(d)  Personal  services  agreements. 
Individuals  who  may  sign  personal 
services  agreements  (PSAs)  are  limited 
to  the  following: 

(1)  The  Human  Resources  Officer; 

(2)  The  Human  Resources/Financial 
Management  Officer;  or, 

(3)  The  Management  Officer  or  an 
American  Foreign  Service  Officer 
designated  to  perform  human  resource 
functions. 

6.  In  section  601.603-70,  paragraph 
(a)  is  revised  and  a  sentence  is  added  at 


die  end  of  paragraph  (b)(6)  to  read  as 
follows: 

601.603-70    DelegatkMis  of  authority. 

(a)  Delegations.  As  stated  in  601.603- 
3(a),  there  is  no  contracting  officer 
authority  conferred  by  virtue  of 
position.  Pursuant  to  601.602-l(b).  the 
Prociu-ement  Executive  has  designated 
the  following  as  contracting  activities  as 
defined  in  FAR  2.101.  These  authorities 
are  not  redelegable.  In  addition,  specific 
individuals  are  designated  as  heads  of 
contracting  activities  (HCAs)  (see  FAR 
2.101): 

(1)  Overseas  posts.  Each  overseas  post 
shall  be  regarded  as  a  contracting 
activity  to  enter  into  and  administer 
contracts  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  supplies, 
equipment,  publications,  and  services. 
The  Principal  Officer,  the  Management 
Officer,  or  the  Supervisory  General 
Services  Officer  are  designated  as  HCAs; 
provided,  that  he/she  has  a  contracting 
officer's  warrant  issued  by  the 
Procurement  Executive.  The 
Prociirement  Executive  (or  authorized 
A/OPE  staff)  may  delegate  to  a 
contracting  officer,  on  a  case-by-case 
basis,  the  authority  to  award  a  contract 
or  modification  which  exceeds  the 
contracting  officer's  warrant  level. 

(i)  No  authority  is  delegated  to  enter 
into  cost-reimbursement,  fixed-price 
incentive,  or  fixed-price  redeterminable 
contracts.  Design^uild  solicitations  and 
contracts  may  only  be  entered  into  with 
die  written  approval  of  A/OPE  and 
OBO.  Proposed  construction  contracts 
exceeding  $500,000  and  any  related 
architect-engineer  contracts  must  have 
prior  A/OPE  approval. 

(ii)  When  expressly  authorized  by  a 
U.S.  Government  agency  which  does  not 
have  a  contracting  officer  at  the  post,  the 
officers  named  in  paragraph  (a)(1) 
introductory  text  of  this  section  may 
enter  into  contracts  for  that  agency.  Use 
of  this  authority  is  subject  to  the 
statutory  authority  of  that  agency  and 
any  special  contract  terms  or  other 
requirements  necessary  for  compliance 
with  any  conditions  or  limitations 
applicable  to  the  funds  of  that  agency. 
The  agency's  authorization  shall  cite  the 
statute(s)  and  state  any  special  contract 
terms  or  other  requirements  with  which 
the  acquisition  so  authorized  must 
comply.  In  view  of  the  contracting 
officer's  responsibility  for  the  legal, 
technical,  and  administrative 
sufficiency  of  contracts,  questions 
regarding  the  propriety  of  contracting 
actions  that  the  post  is  required  to  take 
pursuant  to  this  authority  may  be 
referred  to  the  Department  for  resolution 
with  the  headquarters  of  the  agency 
concerned. 


(2)  Office  of  Logistics  Management; 
Office  of  Acquisition  Management  (A/ 
LM/AQM).  The  authority  to  enter  into 
and  administer  contracts  for  the 
expenditure  of  funds  involved  in  the 
acquisition  of  supplies  and  services, 
including  constiTiction.  is  delegated  to 
the  Director  or  designee  as  the  HCA. 

(3)  Foreign  Service  Institute.  The 
authority  to  enter  into  and  administer 
contracts  pursuant  to  Chapter  7,  Tide  I, 
of  die  Foreign  Service  Act  of  1980.  as 
amended  (22  U.S.C  4021  et  seq.),  is 
delegated  to  the  Director  of  the  Foreign 
Service  Instihite,  die  Executive  DiiBCtor. 
the  Deputy  Executive  Director,  and  the 
Supervisory  Contracting  Officer  as  the 
HCA. 

(4)  Office  of  Foreign  Missions.  The 
authority  to  enter  into  and  administer 
contracts  punuant  to  Tide  II  of  the  State 
Department  Basic  Authorities  Act  of 
1956,  as  amended  (22  U.S.C.  4301  et 
seq.),  is  delegated  to  die  Director.  Office 
of  Foreign  Missions,  and  the 
Administrative  Officer  as  the  HCA. 

(5)  U.S.  Mission  to  the  United 
Nations.  The  authority  to  enter  into  and 
administer  contracts  pursuant  to  the 
United  Nations  Participation  Act  of 
1945,  as  amended  (22  U.S.C.  287),  is 
delegated  to  the  Counselor  for 
Administration  as  the  HCA. 

(6)  Diplomatic  Telecommunication 
Service— Program  Office.  The  audiority 
to  enter  into  and  administer  contracts 
for  the  leasing  or  purchase  of 
teleconununications  services,  circuits, 
subsystems,  supplies  and  associated 
professional  services  is  delegated  to  the 
Chief,  Acquisition  Branch  as  the  HCA. 

(7)  Regional  Procurement  Support 
Offices.  The  authority  to  enter  into  and 
administer  contracts  for  the  expenditure 
of  funds  involved  in  the  acquisition  of 
supplies,  equipment,  publications,  and 
services  on  behalf  of  overseas  posts  is 
delegated  to  each  Director,  Regional 
Procurement  Support  Office  (RPSO)  as 
the  HCA  at  the  following  locations:   " 

(i)  RPSO  Frankfurt  in  conjunction 
with  Consulate  General  Frankfurt;  and 

(ii)  RPSO  Florida  in  conjunction  with 
the  Florida  Regional  Center. 

(b)*  *  * 

(6)  *  *  *  These  authorities  extend  to 
any  acquisition  performed  by  any 
Department  of  State  contracting  activity 
on  behalf  of  INL. 


PART  602— DEHNmONS  OF  WORDS 
AND  TERMS 

7.  Section  602.101-70  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  "Chief  of  Mission";  and,  by 
revising  the  definition  of  "Despatch 
Agency",  as  follows: 
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602.101-70    DOSAR  deflnltlofw. 

•  *         •         *         » 

Chief  of  Mission  means  the  principal 
ofBcer  in  charge  of  a  diplomatic  mission 
of  the  United  States  or  of  a  United  States 
office  abroad  which  is  designated  by  the 
Secretary  of  State  as  diplomatic  in 
nature,  including  any  individual 
assigned  under  section  502(c)  of  the 
ForcAgn  Service  Act  of  1980  (Pub.  L.  96- 
465)  to  be  temporarily  in  charge  of  such 
a  mission  or  office. 

•  *        *        •        * 

Despatch  Agency  means  the  office 
responsible  for  the  transportation  of 
supplies  between  the  U.S.  and  posts 
within  its  specific  geographic  area  as 
assigned  by  the  Office  of  Logistics 
Operations.  There  are  six  Despatch 
Agencies,  one  each  in  Iselin,  New 
jOTsey;  Baltimore,  Maryland;  Miami, 
Florida:  Seattle,  Washington; 
Brownsville,  Texas;  and  the  European 
Logistical  Support  Office  in  Antwerp, 
Belgium. 


PART  60^-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

8.  Section  603.1D4-5  is  redesignated 
as  section  603.104-4. 

.     9.  Section  603.104-10  is  redesignated 
as  section  603.104-7.  New  section 
603.104-7  is  amended  in  paragraph 
(d)(2](ii)(B)  by  correcting  the  citation  at 
the  end  of  the  paragraph  to  read  "FAR 
3.104-7(d)(2)(ii)(B)." 

10.  Section  603.204  is  amended  by 
revising  paragraph  (b)  to  read  as  set 
forth  below,  and  by  removing  paragraph 
(c): 

603.204    Treatment  of  violatkms. 

«        *        *        *        * 

(b)  Upon  completion  of  the 
investigation  and/or  prosecution  or  with 
the  consent  of  the  U.S.  Department  of 
Justice,  the  Assistant  Inspector  General 
for  Investigations  shall  provide  to  the 
Procurement  Executive  a  report, 
together  with  all  pertinent 
documentation,  concerning  the 
suspected  Violation.  The  Office  of  the 
Prociu«ment  Executive  shall  provide  to 
the  contractor  a  written  notice  by 
certified  mail,  return  receipt  requested, 
presenting  the  findings,  and  shall 
establish  a  schedule,  including  location, 
for  an  investigative  hearing  for  the 
purposes  described  in  FAR  3.204(b). 
***** 

11.  Section  603.601  is  amended  by 
adding  the  following  sentence  to  the 
end  of  paragraph  (a): 


603.601     Policy. 

(a)  *  *   *  This  policy  also  applies  to 
individu  als  hired  under  personal 
services  agreements  and  personal 
services  contracts. 

12.  A  aew  Subpart  603.8,  consisting 
of  sectiofi  603.804,  is  added  to  read  as 
follows: 

Subpart  603.8 — Limitations  on  the 
Payrnera  of  Funds  To  Influence  Federal 
Transac  Ions 


603.804 

(b)Th(! 
forward 


ii 


Policy. 

contracting  officer  shall 
copy  of  all  contractor 
disclosul-es  furnished  pursuant  to  the 
clause  al  FAR  52.203-12  to  the  Office  of 
the  Lega  Adviser,  Employment  Law, 
Senior  Ohics  Counsel  (L/EMP/Ethics). 

PART  6d4— ADMINISTRATIVE 
MATTEI  S 

13.  Su  jpart  604.5  is  revised  to  read  as 
follows: 


604.5 — Electronic  Commerce 


Subpart 

In  Conti  acting 


604.502 


Policy. 


(b)  Th  5  Assistant  Secretary  of  State  for 
Adminiftration  is  the  head  of  the  agency 
for  the  mirpose  of  FAR  4.502(b). 

(l)(i)  Posting  solicitations  for 
domesti :  contracting  activities. 
Contrac  ing  officers  at  domestic 
contracang  activities  shall  post  all  open 
market  competitive,  unclassified 
Request  i  for  Proposals  and  Invitations 
for  Bids  exceeding  the  simplified 
acquisit  on  threshold  on  the  Internet, 
unless  a  q  exception  has  been  approved 
by  the  h  sad  of  the  contracting  activity. 
Contrac  ing  officers  may  post  Requests 
for  Quo  ations  and  noncompetitive 
acquisit  ons  if  desired.  Solicitations 
shall  be  posted  through  the  Statebuy 
Interact  ve  Platform  at  https:// 
state. nunmouth. army. mil/.  If  the  SIP  is 
tempoK  rily  unavailable  (due  either  to 
problen  s  with  the  SIP  system  or  the 
Internet  connections),  the  solicitation 
shall  be  posted  on  the  Govemmentwide 
point  ol  entry  (GPE),  and  immediately 
posted  ( in  the  SIP  when  the  SIP  again 
become  >  available. 

(ii)  M  iterials  not  in  automated 
format.  For  solicitations  containing 
drawing  s  or  other  materials  that  are  not 
in  an  ai  tomated  format,  the  contracting 
officer !  hall: 

.  (A)  Pi  ist  as  much  of  the  solicitation  as 
possible  on  the  Internet;  and, 

(B)  Make  hard  copies  available  for 
those  pi  LTts  of  the  solicitation  that  are 
not  in  a  1  automated  format. 

(iii)  P  osting  solicitations  for  overseas 
contracting  activities.  Contracting 
officers  at  overseas  contracting  activities 


shall  post  competitive  local  guard 
solicitations  on  the  Internet  using  the 
Statebuy  Interactive  Platform  if  U.S. 
firms  may  be  competing.  Posting  of 
other  solicitations  is  optional. 

Subchapter  B— Competition  and 
Acquisition  Planning 

PART  605— PUBLICIZING  CONTRACT 
ACTIONS 

14.  Section  605.202-70  is  amended — 

(a)  By  removing  "CBD"  in  the  first 
sentence  of  paraoaph  (a); 

(b)  By  adding  the  words  "in  the 
Govemmentwide  point  of  entry  (GPE)" 
after  the  word  "notices"  in  the  first 
sentence  of  paragraph  (a); 

(c)  By  removing  "CBD"  and  inserting 
"GPE"  in  its  place  in  the  second 
sentence  of  paiagraph  (a); 

(c)  By  removing  the  date  "May  19, 
2001"  and  inserting  the  date  "March  12, 
2004"  in  its  place  in  the  last  sentence 
of  paragraph  (a); 

(d)  By  removing  "CBD"  and  inserting 
"GPE"  in  its  place  in  paragraph  (b);  and, 

(e)  By  revising  paragraph  (d)  to  read 
as  follows: 

605.202-70    FofVign  acquisitions. 

***** 

(d)  Policy  exclusions.  GPE  waiver 
authority  does  not  apply  to  local  guard 
service  contracts  that  exceed  $250,000. 
Local  guard  service  contracts  that 
exceed  $250,000  shall  be  published  in 
the  GPE,  as  well  as  any  construction 
contracts  exceeding  $5  million.  Option 
year  prices  shall  be  included  when 
computing  the  applicability  of  this 
threshold. 

15.  Section  605.207-70  is  amended  by 
removing  the  word  "synopsis"  and 
inserting  the  word  "notice"  in  its  place. 

16.  Section  605.303  is  amendedby 
removing  the  word  "Office"  and 
inserting  the  word  "Bureau"  in  its  place 
in  the  first  sentence  of  paragraph  (a). 

PART  606— COMPETITION 
REQUIREMENTS 

17.  Section  606.302-6  is  amended — 

a.  By  removing  the  words  "Commerce 
Business  Daily"  and  inserting  "GPE"  in 
their  place  in  paragraph  (c)(l)(i); 

b.  By  removing  the  words  "CBD 
synopsis"  and  inserting  "GPE  notice"  in 
their  place  in  paragraph  (c)(l)(ii);  and, 

c.  By  removmg  the  words  "Commerce 
Business  Daily"  and  inserting  "GPE"  in 
their  place  in  paragraph  (c)(2). 

18.  Section  606.370  is  amended  by 
removing  the  word  "Administrative" 
and  inserti^  the  word  "Management" 
in  its  place  in  the  third  sentence  of 
paragraph  (b). 

19.  Section  606.501  is  amended  by 
inserting  the  following  sentence  after 
the  first  sentence  in  paragraph  (b): 
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606.501    RaqulraiiMnL 

***** 

(b)  *  *  * 
A/LM/AQM's  competition  advocate  is 
also  designated  the  contracting  activity 
competition  advocate  for  the  Regional 
Procurement  Support  Offices.  *  *  * 

20.  Section  606.501-70  is  amended  by 
removing  the  word  "Administrative" 
and  inserting  the  word  "Management" 
in  its  place. 

PART  609— CONTRACTOR 
QUAUnCATIONS 

21.  A  new  section  609.404-70  is 
added  to  read  as  follows: 

609.404-70    SpMiaily  Designated 
Nationals  List 

Contracting  officers  shall  not  award  to 
any  of  the  entities  listed  on  the 
Specially  Designated  Nationals  (SDN) 
List,  available  on  the  Department  of 
Treasury's  Office  of  Foreign  Assets 
Control  Web  site  at  http:// 
www.treas.gov/ofac/.  Contracting 
officers  shall  consult  this  list  prior  to 
award  for  any  dollar  amount.  This  list 
may  also  be  accessed  through  the  EPLS 
Web  site  at  http://epls.amet.gov. 

22.  Section  609.405  is  amended— 

(a)  By  removing  paragraphs  (d)  and 

(b)  By  adding  a  new  paragraph  (d)(3) 
to  read  as  indicated  below;  and,  (c)  By 
removing  paragraphs  (d)(4)(i)  and 
(d)(4)(ii). 

609.405    Effect  of  listing. 

*         *         *    .     *         * 

(d)(3)  The  Procurement  Executive  is 
the  agency  head's  designee  for  the 
purposes  of  FAR  9.405(d)(3). 

23.  Section  609.406-3  is  amended  by 
revising  the  last  two  sentences  of 
paragraph  (a)(1)  to  read  as  follows: 

609.406-3    Procedures. 

(a)(1)*  *  *  The  Office  of  the 
Inspector  General  shall  investigate  the 
matter,  as  appropriate,  and  provide  a 
copy  of  its  investigation  report  to  the 
Procurement  Executive  for 
consideration  of  debarment  action,  if 
and  when  appropriate.  The  contracting 
officer  shall  provide  to  the  Procurement 
Executive  and  the  Office  of  the 
Inspector  General  a  copy  of  his  or  her 
intended  actions  in  response  to  the 
Office  of  the  Inspector  General  report. 
***** 

PART  611— DESCRIBING  AGENCY 
NEEDS 

24.  A  new  Subpart  611.6  is  added  to 
read  as  follows: 

SubfMrt  611.6— Priorities  and  Allocations 

Sec. 


611.600    Scope  of  subpart. 

611.602  General. 

611.603  Procedures. 

Subpart  61 1.6— Priorities  and 
Allocations 

611.600    Scope  of  subpart 

On  September  18,  2001,  the 
Department  of  Commerce  (DOC) 
authorized  the  Department  of  State  to 
use  the  Defense  Priorities  and 
Allocations  System  (DPAS).  This 
authority  expires  on  October  1,  2006. 
The  Department  of  Defense  has 
approved  the  Department's  Embassy 
Security  Protection  Program  (DOSESPP) 
as  a  national  defense  program  eligible 
for  the  priorities  support  under  the 
DPAS. 

611.602    General. 

(c)(1)  Authority  to  use  the  DPAS  is 
limited  to  the  following  circumstances: 

(i)  The  contract  or  order  must  be 
placed  with  a  U.S.  firm;  and,  (ii)  The 
contract  or  order  must  be  in  support  of 
the  DOSESPP,  which  consists  of  work 
involving  the  security  of  overseas  posts. 
The  DOSESPP  includes  a  wide  range  of 
elements  of  both  physical  and  technical 
security,  such  as: 

(A)  New  Embassy/Consulate 
Compound  (NEC/NCC)  Program.  This 
program  involves  the  construction  of 
new  secure  Embassies,  Consulates,  and 
related  facihties,  as  well  as  renovations 
of  newly  acquired  buildings  when  used 
as  alternatives  to  the  construction  of 
new  secure  buildings. 

(B)  Physical  security  upgrade.  This 
includes  installation  of  forced  entry/ 
ballistic  resistant  (FE/BR)  windows  and 
doors,  walls/fences,  active  anti-ram 
barriers,  bollards  (concrete  and  steel 
barriers),  and  related  items. 

(C)  Forced  entry/ballistic  resistant 
(FE/BR)  components.  This  includes 
doors,  windows,  and  related  facilities 
and  items  that  can  provide  the 
necessary  time  to  protect  Government 
personnel  from  attack. 

(D)  Armored  vehicles.  This  includes 
passenger  vehicles  with  appropriate 
armoring. 

(E)  Entry  control  and  building 
surveillance  equipment.  This  includes 
walk- through  metal  detectors.  X-ray 
equipment,  surveillance  cameras, 
explosive  detection  equipment,  and 
other  features  to  enhance  the  protection 
of  Government  personnel  and  facilities. 

(2)  DOC  has  assigned  the  following 
priority  rating  to  DOSESPP  contracts  or 
orders:  DO-HS. 


611.603    Procedures. 

(f)  Department  of  State  contracting 
officers  are  authorized  to  sign  DO-H8 
rated  contracts  or  orders.  It  is  the 


responsibility  of  the  requirements  office 
to  determine  which  contracts  or  orders 
should  be  rated.  All  contracts  with  U.S. 
firms  under  the  DOSESPP  will  not 
necessarily  need  to  be  assigned  a 
priority  rating. 

(g)  The  contracting  officer  should 
place  a  DO-H8  rating  on  any  contract  or 
order  if  there  is  any  doubt  as  to  whether 
a  contractor  doing  work  for  Embassy 
seciurity  protection  will  be  able  to 
deliver  on  time.  If  an  unrated  contract 
or  order  is  not  completed  on  time,  the 
contracting  officer  may  modify  the 
contract  or  order  to  add  the  rating; 
however,  the  rating  shall  only  be 
effective  for  the  newly  established 
delivery  date,  not  the  original  deliverv 
date.  ' 

(1)  DOC  can  provide  special  ' 
assistance  to  implement  the  DPAS 
program  in  specific  cases.  For  example, 
the  Department  may  request  a  higher 
priority  rating,  or  request  that  DOC  issue 
a  written  directive  to  a  contractor  that 
is  not  complying  with  the  DPAS 
regulations.  In  addition,  although  the 
DPAS  program  normally  applies  only  to 
U.S.  firms,  if  the  Department  has  a 
prime  contract  with  a  foreign  firm  that 
will  be  awarding  subcontracts  with  U.S. 
firms,  the  Department  may  request  fit)m 
DOC  authorization  to  place  a  rating  on 
the  prime  contract. 

(2)  Contracting  officers  or 
requirements  offices  who  wish  to 
request  special  assistance  from  DOC 
must  complete  DOC  Form  BXA-999, 
Request  for  Special  Priorities 
Assistance,  and  submit  it  to  A/OPE, 
which  will  arrange  for  submission  of  the 
request  to  DOC. 

PART  612— ACQUISmON  OF 
COMMERCIAL  ITEMS 

25.  A  new  Part  612,  consisting  of 
Subpart  612.3  and  section  612.302,  is 
added  to  subchapter  B  as  follows: 

PART  612— ACOUISmON  OF 
COMMERaAL  ITEMS 

Subpart  612.3-Sollcitation  Proviskms 
and  Contract  Clauses  for  ttie 
Acquisition  of  Commercial  Items 

612.302    Tailoring  of  provisions  and 
clauses  for  ttie  acquisition  of  commercial 
items. 

(c)  The  head  of  the  contracting 
activity  shall  approve  any  request  for  a 
waiver  to  tailor  a  clause  or  otherwise 
include  any  additional  terms  or 
conditions  in  a  solicitation  or  contract 
in  a  manner  that  is  inconsistent  with 
customary  commercial  practice. 
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Subchapter  C— Contracting  Mettiods  and 
Cdntract  Types 

PART  6t3-SIMPUHED  ACQUISITION 
PROCEDURES 

26.  Section  613.303-5  is  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

613.30a-«    Purcttases  under  BP As.    - 

(b)  Individual  purchases  under  BPAs 
for  commercial  items  may  exceed  the 
simplified  acquisition  threshold; 
however,  the  higher  threshold  must  be 
'  consistent  with  the  requirements  of  FAR 
13.303-5(b)(l)  and  (2). 


PART  616— TYPES  OF  CONTRACTS 

27.  Section  616.505  is  amended  by 
correcting  the  paragraph  designation  of 
"(b)(4)"  to  read  "(b)(5)". 

PART  617— SPECIAL  CONTRACTING 
METHODS 

28.  Section  617.204  is  amended  by 
adding  the  following  sentence  to  the 
end  of  paragraph  (e):_ 

617.204    Contracts. 

(e)  *   *   *  The  Procurement  Executive 
may  delegate  this  approval  authority  to 
individuals  within  the  Office  of  the 
Prociu-ement  Executive. 

29.  Section  617.504-70  is  amended  by 
adding  the  words  "and  Bureau 
Executive  .Directors"  after  the  words 
"deputy  assistant  secretaries"  in 
paragraph  (a)  and  by  removing  the 
parenthetical  "(illustrated  in  part  653)" 
in  the  first  sentence  of  paragraph  (b). 

Subchapter  D— Socioeconomic  Programs 

PART  61»-SMALL  BUSINESS 
PROGRAMS 

30;  Section  619.201  is  revised  to  read 
as  follows: 

619.201    General  policy. 

(a)  The  Operations  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (A/SDBU).  is  responsible  for 
performing  all  functions  and  duties 
prescribed  in  FAR  19.201(c)  and  (d). 
'  (b)  In  addition  to  the  requirements  of 
FAR  19.201(b),  each  head  of  the 
contracting  activity,  or  designee,  is 
responsible  for  establishing  in 
coordination  with  the  A/SDBU 
Operations  Director  annual  goals  for  the 
DOS  small  business  program. 

(c)  The  Assistant  Secretary  of  State  for 
Administration  is  the  agency  head  for 
the  purposes  of  FAR  19.201(c). 

(d)  Pursuant  to  FAR  19.201(d),  each 
Small  and  Disadvantaged  Business 
Utilization  Specialist  (SDBUS)  is 
responsible  for — 


(1)  Maiitaining  a  program  to  locate 
capable  small  business,  small 
disadvan  aged  business,  women-owned 
small  bus  iness,  HUBZone  small 
business,  veteran-owned  small  business, 
and  servipe-disabled  veteran-owned 
small  business  sources  to  fulfill  DOS 
acquisiti(  n  requirements; 

(2)  Coc  rdinating  inquiries  and 
requests  or  advice  from  small  business, 
small  dis  idvantaged  business,  women- 
owned  SI  lall  business,  HUBZone  small 
business,  veteran-owned  small  business, 
and  servi  ce-disabled  veteran-owned 
small  bu!  iness  concerns  on  DOS 
contract!  ig  and  subcontracting 
opportuE  ities  emd  other  acquisition 
matters; 

(3)  Adi  ising  contracting  activities  on 
new  or  n  vised  small  business  policies, 
regulatiois,  procedures,  and  other 
related  ii  formation; 

(4)  Ass  uring  that  small  business, 
small  dis  advantaged  business,  women- 
owned  SI  nail  business,  HUBZone  small 
business  veteran-owned  small  business, 
and  serv  ce-disabled  veteran-owned 
small  bu  ;iness  concerns  are  provided 
adequate  specifications  or  drawings  by 
initiating,  in  writing,  with  appropriate 
technica  and  contracting  personnel  to 
ensure  tl  at  all  necessary  specifications 
or  drawi  igs  for  current  and  future 
acquisiti  3ns,  as  appropriate,  are 
availabU ; 

(5)  Rei  iewing  all  proposed 
acquisiti  ans  in  excess  of  the  simplified 
acquisiti  on  threshold,  including 
commert  :ial  items  using  the  simplified 
acquisiti  an  procedures  of  FAR  Subpart 
13.5,  ani  task  and  delivery  orders  under 
multiple  award  contracts  exceeding  $2 
million,  to  assure  that  small  business, 
small  di  ladvantaged  business,  women- 
owned  a  mall  business,  HUBZone  small 
business ,  veteran-owned  small  business, 
and  ser\  ice-disabled  veteran-owned 
small  bv  siness  concerns  will  be  afforded 
an  equit  ible  opportunity  to  compete 
and,  as  appropriate,  initiating 
recommendations  for  small  business, 
8(a),  or  HUBZone  set-asides.  This 
includes  proposed  contract 
modifications  for  new  or  additional 
requireOients  that  do  not  fall  within  the 
originaLscope  of  the  contract  and  which 
exceed  the  simplified  acquisition 
limitatien.  This  does  not  include  the 
exercisifig  of  contract  options; 

(6)  Assuring  that  contract  financing 
availabfe  under  existing  regulations  is 
offered  when  appropriate  and  that 
requests  by  small  business  concerns  for 
such  financing  are  not  treated  as  a 
handicap  in  the  award  of  contracts; 

(7)  Providing  assistance  to  the 
contrac  ing  officer  in  making 
determ  nations  concerning 
respon:  ibility  of  prospective  contractors 


whenever  small  business  concerns  are 
involved; 

(8)  Participating  in  the  evaluation  of 
a  prime  contractor's  small,  small 
disadvantaged,  woman-owned  small, 
HUBZone  sm^l,  veteran-owned  small, 
and  service-disabled  veteran-owned 
small  business  subcontracting  plans; 

(9)  Assuring  that  the  participation  of 
small  business,  small  disadvantaged 
business,  women-owned  small  business, 
HUBZone  small  business,  veteran- 
owned  small  business,  and  service- 
disabled  veteran-owned  small  business 
concerns  is  accurately  reported; 

(10)  Attending,  as  appropriate, 
debriefings  to  unsuccessful  small 
business,  small  disadvantaged  business, 
women-owned  small  business, 
HUBZone  small  business,  veteran- 
owned  small  business,  and  service- 
disabled  veteran-owned  small  business 
concerns  to  assist  those  firms  in 
understanding  requirements  for 
responsiveness  and  responsibility  so 
that  the  firm  may  be  able  to  qualify  for 
future  awards; 

(11)  Making  available  to  SB  A  copies 
of  solicitations  when  so  requested; 

(12)  When  a  bid  or  offer  from  a  small 
business,  small  disadvantaged  business, 
women-owned  small  business, 
HUBZone  small  business,  veteran- 
owned  small  business,  and  service- 
disabled  veteran-owned  small  business 
has  been  rejected  for  non- 
responsiveness  or  non-responsibility, 
upon  request,  aid,  coimsel,  and  assist 
that  firm  in  imderstanding  requirements 
for  responsiveness  and  responsibility  so 
that  the  firm  may  be  able  to  qualify  for 
future  awards; 

(13)  Participating  in  Government- 
industry  conferences  to  assist  small 
business  concerns,  including  Business 
Opportunity/Federal  Acquisition 
Conferences,  Minority  Business 
Enterprise  Acquisition  Seminars  and 
Business  Opportunity  Committee 
meetings; 

(14)  Maintaining  a  list  of  supplies  and 
services  that  have  been  placed  as 
repetitive  small  business  set-asides; 

(15)  Participating  in  the  development, 
implementation,  and  review  of 
automated  source  systems  to  assure  that 
the  interests  of  small  business  concerns 
are  included; 

(16)  Advising  potential  sources  how 
they  can  obtain  information  about 
competitive  acquisitions; 

(17)  Providing  small  business,  small 
disadvantaged  business,  women-owned 
small  business,  HUBZone  small 
business,  veteran-owned  small  business, 
and  service-disabled  veteran-owned 
small  business  concerns  information 
regarding  assistance  available  from 
Federal  agencies  such  as  the  Small 
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Business  Administration,  Minority 
Business  Development  Agency,  Bureau 
of  Indian  Affairs,  Economic 
Development  Administration,  National 
Science  Foundation,  Department  of 
Labor  and  others,  including  State 
agencies  and  trade  associations;  and 

(18)  Participating  in  interagency 
programs  relating  to  small  business 
matters  as  authorized  by  the  A/SDBU 
Operations  Director. 

(f)(1)  The  Prociuement  Executive  is 
the  agency  designee  for  the  purposes  of 
FAR  19.201(f)(1).  The  written    - 
determination  shall  be  forwarded  to  the 
Procurement  Executive  through  the  A/ 
SDBU  Operations  Director. 

31.  A  new  section  619.202,  and 
subsection  619.202-70  are  added  to  read 
as  follows: 

619.202    Specific  policies. 

619.202-70    The  Department  of  State 
Mentor-Protege  Program. 

(a)  Purpose.  The  Mentor-Protege 
Program  is  designed  to  motivate  and 
encourage  firms  to  assist  small 
businesses  with  business  development, 
including  small  disadvantaged 
businesses,  women-owned  small 
businesses,  HUBZone  small  businesses, 
veteran-owned  small  businesses  and 
service-disabled  veteran-owned  small 
businesses.  The  program  is  also 
designed  to  improve  the  performance  of 
DOS  contracts  and  subcontracts,  foster 
the  establishment  of  long-term  business 
relationships  between  small  businesses 
and  prime  conti-actors,  and  increase  the 
overall  number  of  small  businesses  that 
receive  DOS  conti-act  and  subconb-act 
awards.  The  program  is  limited  to  non- 
commercial item  acquisitions. 

(b)  Definitions.  The  definitions  of 
small  business  (SB),  HUBZone  small 
business  concern  (HUBZone),  small 
disadvantaged  business  (SDB).  women- 
owned  small  business  (WOSB),  veteran- 
owned  small  business  (VOSB),  and 
service-disabled  veteran-owned  small 
business  (SDVOSB)  are  the  same  as 
found  in  FAR  2.101. 

Mentor  means  a  prime  contractor  that 
elects  to  promote  and  develop  small 
business  subcontractors  by  providing 
developmental  assistance  designed  to 
enhance  the  business  success  of  the 
protege. 

Protege  means  a  small  business, 
HUBZone  small  business,  small 
disadvantaged  business,  women-owned 
small  business,  veteran-owned  small 
business,  and  service-disabled  veteran- 
owned  small  business  who  is  the 
recipient  of  developmental  assistance 
pursuant  to  a  mentor-protege  program. 

(c)  Non-affiliation.  For  purposes  of 
the  Small  Business  Act.  a  protege  firm 
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is  not  considered  an  affiliate  of  a  mentor 
firm  solely  because  the  protege  firm  is 
receiving  developmental  assistance  from 
the  mentor  firm  under  the  program. 

(d)  General  policy.  (1)  Eligible 
business  prime  contractors  not  included 
on  the  "List  of  Parties  Excluded  from 
Federal  Prociu^inent  and 
Nonprocurement  Programs"  that  are 
approved  as  mentor  firms  may  enter 
into  agreements  with  eligible  proteges. 

(2)  A  firm's  status  as  a  protege  under 
a  DOS  contract  shall  not  have  an  effect 
on  the  firm's  ability  to  seek  other  prime 
contracts  or  subcontracts. 

(e)  Incentives  for  prime  contractor 
participation.  (1)  Under  the  Small 
Business  Act  (15  U.S.C.  637(d)(4)(E)J. 
DOS  is  authorized  to  provide 
appropriate  incentives  to  encourage 
subconh-acting  opportunities  for  small 
businesses  consistent  with  the  efficient 
and  economical  performance  of  the 
contiact.  This  authority  is  limited  to 
negotiated  acquisitions. 

(2)  Before  awarding  a  contract  that 
requires  a  subcontracting  plan,  the 
existence  of  a  mentor-protege 
arrangement,  and  performance,  if  any, 
imder  an  existing  arrangement,  may  be 
considered  by  die  conti-acting  officer  in: 

(i)  Evaluating  the  quality  of  a 
proposed  subcontracting  plan  under 
FAR  19.704-5;  and, 

(ii)  Assessing  the  prime  contractor's 
compliance  with  the  subcontracting 
plans  submitted  in  previous  contracts  as 
a  factor  in  determining  contractor 
responsibility  under  FAR  19.705- 
5(a)(1). 

(3)  A  non-monetary  award  may  be 
presented  annually  (or  as  often  as 
appropriate)  to  the  mentoring  firm 
providing  the  most  effective 
developmental  support  of  a  protege.  The 
Mentor-Protege  Program  Manager  will 
recommend  an  award  winner  to  the 
Operations  Director,  A/SDBU. 

(f)  Measurement  of  program  success. 
The  success  of  the  DOS  Mentor-Protege 
Program  will  be  measured  by: 

(1)  The  increase  in  the  number  and 
dollar  value  of  contracts  awarded  to 
protege  firms  under  DOS  conti^cts  from 
the  date  die  protege  enters  the  program; 

(2)  The  increase  in  the  number  and 
doll  V  value  of  contracts  and 
subconti-acts  awarded  to  the  protege 
under  other  Federal  agencies  and 
commercial  contracts;  and, 

(3)  The  developmental  assistance 
provided  by  die  mentor  firm  and  Ihe 
resulting  increase  in  die  technical, 
managerial,  financial  or  other 
capabilities  of  the  protege  firm,  as 
reported  by  the  protege. 

(g)  Eligibility  of  mentor  firms.  A 
mentor  firm: 


(1)  May  be  either  a  large  or  small 
business; 

(2)  Must  be  eligible  for  award  of  U.S. 
Government  contracts; 

(3)  Must  be  able  to  provide 
developmental  assistance  that  will 
enhance  the  ability  of  proteges  to 
perform  as  subcontractors;  and. 

(4)  Will  be  encouraged  to  enter  into 
arrangements  widi  proteges  and  firms 
widi  whom  they  have  established 
business  relationships. 

(h)  Eligibility  of  protege  firms.  (1)  A  " 
protege  firm  must  be: 

(i)  A  SB.  HUBZone.  SDB.  WOSB 
VOSB.  or  SDVOSB  as  diose  terms  are 
defined  in  FAR  2.101; 

(ii)  Small  in  die  NAKS  code  for  die 
services  or  supplies  to  be  provided  by 
the  protege  to  the  mentor;  and, 

(iii)  Eligible  for  award  of  U.S. 
Government  contracts. 

(2)  Except  for  SDB  and  HUBZone 
firms,  a  protege  firm  may  self-certify  to 
a  mentor  firm  that  it  meets  the 
requirements  set  forth  in  paragraph 
(h)(1)  of  this  subsection.  Mentors  may 
rely  in  good  faith  on  written 
representations  by  potential  proteges 
that  they  meet  the  specified  eligibility 
requirements.  SDB  status  eligibility  and 
documentation  requirements  are 
determined  by  FAR  19.304.  HUBZone 
status  eligibility  and  documentation 
requirements  are  determined  by  FAR 
19.1303. 

(3)  Proteges  may  have  midtiple 
mentors.  Proteges  participating  in 
mentor-protege  programs  in  addition  to 
DOS's  program  should  maintain  a 
system  for  preparing  separate  reports  of 
mentoring  activity  for  each  agency's 
program. 

(i)  Selection  of  protege  firms.  (1) 
Mentor  firms  are  solely  responsible  for 
selecting  protege  firms.  The  mentor  is 
encouraged  to  identify  and  select  a 
broad  base  of  protege  firms  whose  core 
competencies  support  DOS's  mission. 

(2)  Mentors  may  have  multiple 
s  proteges. 

(3)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  that  any  protest  regarding  the 
size  or  eligibility  status  of  an  entity 
selected  by  a  mentor  shall  be  handled  in 
accordance  with  FAR  and  SBA 
regulations. 

(j)  Application  and  agreement  process 
for  mentor-protege  teams  to  participate 
in  the  program.  (1)  Firms  interested  in 
becoming  a  mentor  firm  must  apply  in 
writing  to  A/SDBU.  The  application 
(Form  DS^053,  Department  of  State 
Mentor-Protege  Program  Application) 
shall  be  evaluated  by  the  natiue  and 
extent  of  technical  and  managerial 
support  proposed  as  well  as  the  extent 
of  financial  assistance  in  the  form  of 
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equity  investment,  loans,  joint-ventiire 
support,  and  traditional  subcontracting 
support  proposed. 

(2)  A  proposed  mentor  shall  submit 
the  application  form  and  associated 
information  to  A/SDBU. 

(k)  A/SDBU  review  of  application.  (1) 
A/SDBU  shall  review  the  information  to 
ensiire  the  mentor  and  protege  are 
eligible  and  the  information  provided  is 
complefe.  A/SDBU  shall  consult  with 
the  contracting  officer  on  the  adequacy 
of  the  proposed  mentor-protege 
arrangement,  and  its  review  shall  be 
complete  no  later  than  30  calendar  days 
after  receipt  of  the  application  by  A/ 
SDBU. 

(2)  Upon  compl^on  of  the  review,  A/ 
SDBU  will  advise  the  mentor  if  its 
application  is  acceptable.  The  mentor 
may  then  implement  the  developmental 
assistance  program  in  accordance  with 
the  approved  agreement. 

(3)  The  agreement' defines  the 
relationship  between  the  mentor  and 
protege  firms  only.  The  agreement  itself 
does  not  create  any  privity  of  contract 
between  the  mentor  or  protege  and  the 
DOS. 

(1)  Developmental  assistance.  The 
forms  of  developmental  assistance  a 
mentor  can  provide  to  a  protege  include: 

(1)  Management  guidance  relating  to: 
(i)  Financial  management; 
(ii)  Organizational  management; 
(iii)  Overall  business  management/ 

planning; 
(iv)  Business  development;  and, 
(v)  Technical  assistance. 

(2)  Loans; 

(3)  Rent-firee  use  of  facilities  and/or 
equipment; 

(4)  Property; 

(5)  Temporary  assignment  of 
personnel  to  protege  for  purpose  of 
training;  and 

(6)  Any  other  types  of  permissible, 
mutually  beneficial  assistance. 

(m)  Obligation.  (1)  A  mentor  or 
protege  firm  may  voluntarily  withdraw 
from  the  program.  However,  in  no  event 
shall  such  withdrawal  impact  the 
program  mission  and  contractual 
requirements  under  the  prime  contract. 

(2)  Mentor  and  protege  firms  shall 
submit  to  A/SDBU  annual  reports  on 
program  progress  of  the  mentor-protege 
agreements.  Large  business  mentors  may 
submit  these  reports  as  part  of  their  SB, 
HUBZone,  SDB,  WOSB,  VOSB,  and 
SDVOSB  plan  submission  in  accordance 
with  the  due  date  on  the  SF-295.  DOS 
shall  consider  the  following  in 
evaluating  these  reports: 

(i)  Specific  actions  taken  by  the 
contractor,  diiring  the  evaluation  period, 
to  increase  the  participation  of  proteges 
as  suppliers  to  the  U.S.  Government  and 
to  commercial  entities; 


(ii)  Specific  actions  taken  by  the 
mentor,  dtiring  the  evaluation  period,  to 
develop  the  technical  and  corporate 
administiBtive  expertise  of  a  protege  as 
defined  io  the  agreement; 

(iii)  To  what  extent  the  protege  has 
met  the  developmental  objectives  in  the 
agreement;  and, 

(ivl  To  what  extent  the  mentor  firm's  ^ 
participalion  in  the  Mentor-Protege 
Program  iesulted  in  the  protege 
receiving|contract(s)  and  subcontract(s) 
from  private  firms  and  agencies  other 
than  the  tOS. 

(3)  ThdDOS  A/SDBU  shall  submit  the 
annual  reports  to  the  cognizant 
contractimg  officer  regarding 
participatiag  prime  contractor{s) 
performance  in  the  program. 

(4)  Meator  and  protege  firms  shall 
submit  an  evaluation  to  the  A/SDBU  at 
the  conclkision  of  the  mutually  agreed 
upon  program  period,  the  conclusion  of 
the  contract,  or  the  voluntary 
withdrawal  by  either  party  from  the 
program.lwhichever  comes  first. 

(n)  Inthnal  controls.  (1)  A/SDBU  shall 
oversee  tjie  program  and  shall  work 
with  the  cognizant  contracting  officer  to 
achieve  Program  objectives. 

(2)  DOS  may  rescind  approval  of  an 
existing  Mentor-Protege  agreement  if  it 
determines  that  such  an  action  is  in  the 
Department's  best  interest.  The  recission 
shall  be  in  writing  and  sent  to  the 
mentor  ahd  protege  firms  after  approval 
by  the  AJSDBU  Operations  Director. 
Recissioi  of  an  agreement  does  not  - 
change  the  terms  of  the  subcontract 
betweenithe  mentor  and  the  protege  or 
the  prime  contractor's  obligations  under 
its  subcontracting  plan. 

(o)  Sotcitation  provision  and  contract 
clause.  (1)  The  contracting  officer  shall 
insert  thfe  provision  at  652.21»-72, 
Departirient  of  State  Mentor-Protege 
Program,  in  all  unrestricted  solicitations 
exceedii  g  $500,000  ($1,000,000  for 
construe  tion)  that  offer  subcontracting 
opportu  lities. 

(2)  Th  s  contracting  officer  shall  insert 
the  clau  ;e  at  652.219-73.  Mentor 
Require;  aents  and  Evaluation,  in  all 
contract  s  where  the  prime  contractor 
has  sign  sd  a  Mentor-Protege  Agreement 
with  Aa  Department  of  State. 

32.  Subpart  619.7  is  amended  by 
revising  the  Subpart  heading  to  read  as 
follows 


Subpar  619.7— The  Small  Business 
Subcor  tracting  Program 

33.  S<  ction  619.705-1  is  revised  to 
read  as  bllows: 


61 9.705- 1    General  support  of  the 
progran. 

It  is  t  le 
incorpc  rat 


Department's  policy  to 

;e  its  current  fiscal  year  goals 


as  negotiated  with  the  SBA  into  all 
pertinent  Department  solicitations,  in 
addition  to  the  standard  subcontract 
clauses.  Incorporation  of  the  goals  does 
not  require  that  large  prime  contractors 
must  subcontract,  but  does  require  that 
to  the  extent  they  plan  to  subcontract, 
specific  goals  be  established  for  doing 
business  with  small,  small 
disadvantaged,  women-owned  small, 
HUBZone  small,  veteran-owned  small, 
and  service-disabled  veteran-owned 
small  business  firms.  Where  funds  are 
available,  an  incentive  clause  such  as 
that  found  in  FAR  52.219-10,  Incentive 
Subcontracting  Program,  is  encouraged. 

34.  Section  619.705-3  is  revised  to 
read  as  follows: 

619.705-3    Preparing  the  solicitation. 

To  further  promote  the  use  of  small, 
disadvantaged,  women-owned  small, 
HUBZone  small,  veteran-owned  small, 
and  service-disabled  veteran-owned 
small  business  firms  by  large  prime 
contractors,  contracting  officers  are 
encouraged  to  consider  the  adequacy  of 
the  subcontracting  plans,  and/or  past 
performance  in  adiieving  negotiated 
subcontract  goals,  as  part  of  the  overall 
evaluation  of  the  technical  proposals. 

35.  Section  619.705-4  is  revised  to 
read  as  follows: 

61 9.705-4    Reviewing  the  subcontracting 
plan. 

A/SDBU  shall  review  subcontracting 
plans  to  determine  if  small  business, 
small  disadvantaged,  women-owned 
small,  HUBZone  small,  veteran-owned 
small,  and  service-disabled  veteran- 
owned  small  business  concerns  are 
afforded  the  maximum  practicable 
opportunity  to  participate  as 
subcontractors.  A/SDBU  shall 
recommend  to  the  contracting  officer 
changes  needed  to  subcontracting  plans 
foimd  to  be  deficient. 

36.  Section  619.705-6-70  is  amended 
by  revising  the  first  sentence  in 
paragraph  (b)  to  read  as  follows: 

619.705-6-70    Reporting  responsibilities. 

***** 

(b)  Contracting  officers  shall  collect 
subcontracting  data  irom  contractors 
required  to  establish  subcontracting 
plans  in  support  of  small,  small 
disadvantaged,  women-owned  small, 
HUBZone  small,  veteran-owned  small, 
and  service-disabled  veteran-owned 
small  business  concerns. 
*****  * 

37.  Section  619.708-70  is  amended  by 
removing  the  words  "and  Small 
Disadvantaged  Business". 

38.  Section  619.801  is  removed. 

39.  Section  619.805-2  is  amended  by 
adding  a  new  paragraph  (a)(2)  to  read  as 
foirows: 


619.805-2    Procwiures. 
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(a)  *  *  * 

(2)  In  accordance  with  a  waiver 
approved  by  SBA,  contract  actions  for 
services  exceeding  $3  million  and 
supplies  exceeding  $5  million  that 
supplement  the  security  of  U.S. 
diplomatic  posts  and  protect  the  lives  of 
Department  personnel  may  be  awarded 
non-competitively.  Contracting  officers 
do  not  need  to  compete  8(a)  acquisitions 
as  stated  above  when  those  acquisitions 
exceed  the  8(a)  competition  thresholds. 
This  waiver  is  in  effect  for  the  duration 
of  the  national  state  of  emergency  as 
declared  by  the  President  of  the  United 
States.  If  a  contracting  officer  has  a 
question  as  to  whether  a  particular 
action  falls  tmder  this  waiver,  the 
contracting  officer  should  contact  A/ 
SDBU. 


PART  622— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITION 

40.  Subpart  622.13  is  amended  by 
revising  the  Subpart  heading  to  read  as 
follows: 

Subpart  622.13— Special  Disabled 
Veterans,  Veterans  Of  The  Vietnam 
Era.  And  Other  Eligible  Veterans 

41.  Section  622.1303  is  redesignated 
as  section  622.1305.  Newly  designated 
622.1305  is  amended  by  revising  the 
citation  "FAR  22.1303"  at  the  end  of  the 
sentence  to  read  "FAR  22.1305." 

42.  Section  622.1308  is  redesignated 
as  section  622.1310.  Newly  designated 
622.1310  is  amended  by  revising  the 
citation  "FAR  22.1308  (a)  (2)  and  (c)"  at 
the  end  of  the  sentence  to  read  "FAR 
22.1310(a)(l)(ii)  and  (a)(2)." 

43.  A  new  Subpart  622.15,  consisting 
of  section  622.1503,  is  added  to  read  as 
follows: 

Subpart  622.15— Prohibition  Of 
Acquisition  Of  Products  Produced  By 
Forced  Or  Indentured  Child  Labor 

622.1503    Procedures  for  acquiring  end 
producto  on  the  Ust  of  Products  Requiring 
Contractor  Certification  as  to  Forced  or 
indentured  Child  L^bor. 

(e)  The  contracting  officer  shall  refer 
to  the  DOS  hispector  General  for 
Investigation  any  instances  where  the 
contracting  officer  has  reason  to  believe 
that  forced  or  indentured  child  labor 
was  used  to  mine,  produce,  or 
manufacture  an  end,  product  furnished 
pursuant  to  a  contract  awarded  subject 
to  the  certification  required  in  FAR 
22.1503(c). 


PART  623-£NVIRONMENT.  ENERGY 
AND  WATER  EFFiaENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

44.  Part  623  is  amended  by  revising 
the  heading  to  read  as  set  forth  above. 

45.  Subpart  623.1,  consisting  of 
sections  623.104  and  623.107.  is 
removed  and  reserved. 

46.  Section  623.400  is  amended  by 
removing  the  words  "made  and/or 
performed"  and  inserting  the  word 
"awarded"  in  their  place  in  the  second 
sentence. 

47.  Section  623.404  is  revised  to  read 
as  follows: 

623.404    Agency  affirmative  procurement 
programs. 

(a)  The  Department's  affirmative 
procurement  program  has  been 
established  by  A/OPE.  It  is  available  on 
the  A/OPE  hitemet  and  hiti-anet  Web 
sites  at  http://www.statebuy.gov/ 
green.htm  and  httpj/aope.a.state.gov/ 
green2.htm,  respectively. 

PART  625— FOREIGN  ACQUISITION 

48.  Section  625.102  is  removed. 

49.  A  new  section  625.103  is  added  to 
read  as  follows: 

625.103    Exceptions. 

(a)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.103(a)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
contracting  activity. 

50.  Section  625.105  is  revised  to  read 
as  follows: 

625.105    Determining  reasonableness  of 
cost. 

(a)(1)  The  authority  to  make  the 
determinations  prescribed  in  FAR 
25.105(a)(1)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

51.  Section  625.108  is  removed. 

52.  Section  625.202  is  revised  to  read 
as  follows: 

625.202    Exceptions. 

(a)(1)  The  authority  to  make  the 
determination  prescribed  in  FAR 
25.202(a)(1)  is  delegated,  without  power 
of  redelegation,  to  the  head  of  the 
contracting  activity. 

53.  Section  625.203  is  removed. 

54.  Section  625.204  is  revised  to  read 
as  follows: 

625.204    Evaluating  offers  of  foreign 
construction  material. 

(b)  The  head  of  the  contracting 
activity  is  the  agency  head  for  die 
purposes  of  FAR  25.204(b). 


55.  Subpart  625.3,  consisting  of 
sections  625.300,  625.300-70,  625.302, 
and  625.304  is  removed  and  reserved. 

56.  Subpart  625.7,  consisting  of 
section  625.703,  is  removed. 

PART  626— OTHER  SOaOECONOMIC 
PROGRAMS  "nwaw- 

57.  Part  626,  consisting  of  Subpart 
626.2  and  section  626.200-70,  is 
removed. 

Subchapter  E— General  Contracting 
Requirements 

PART  628-BONDS  AND  INSURANCE 

58.  Section  628.203  is  amended  in 
paragraph  (g)  by  removing  the  words 
"Office  of  Uie  hispector  General"  and     - 
inserting  die  words  "Assistant  hispector 
General  for  Investigations"  in  their 
place. 

59.  Subpart  628.70,  consisting  of 
section  628.7001,  is  removed. 

PART  630— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

60.  A  new  Part  630  is  added  to  read 
as  follows: 

PART  630-COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

Subpart  630.2— CAS  Program 
Requirements 

63a201    Contract  requiremento. 

630.201-5    Waiver. 

(a)  The  Procurement  Executive  is  the 
head  of  the  agency  for  the  purposes  of 
FAR  30.201-5(a)  and  (b). 

PART  632— CONTRACT  HNANCING 

61.  Section  632.006-2  is  amended  by 
removing  the  words  "Assistant 
Inspector  General  for  Investigations" 
and  inserting  the  words  "Procurement 
Executive"  in  their  place. 

62.  Subpart  632.4  is  amended  by 
revising  the  Subpart  headir^  to  read  as 
follows: 

Subpart  632.4— Advance  Payments  for 
Non-Commercial  Items 

63.  Section  632.903  is  removed. 

64.  A  new  section  632.906  is  added  to 
read  as  follows: 

632.906    Mailing  payments. 

(a)  General.  The  authority  to  make  the 
determination  prescribed  in  FAR 
32.906(a)  is  delegated,  without  power  of 
redelegation,  to  the  head  of  the 
conti-acting  activity.  Before  making  this 
determination,  the  head  of  the 
contracting  activity  shall  consult  with 
the  appropriate  financial  office. 
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PART  636-CONSTRUCTK>N  AND 
ARCHITECT-ENGINEER  CONTRACTS 

65.  Section  636.101-70  is  revised  to 
read  as  follows: 

636.101-70    Exeaptlon. 

Contracts  for  overseas  construction, 
including  capital  improvements, 
alterations,  and  major  repairs,  may  be 
excepted  where  necessary  from  the 
provisions  of  the  FAR  (48  CFR  Chapter  . 
1)  under  the  authority  of  section  3  of  the 
Foreign  Service  Buildings  Act  of  1926, 
as  amended  (22  U.S.C.  294).  The 
Director/Chief  Operating  Officer  of  the 
Bureau  of  Overseas  Buildings 
Operations  is  authorized  to  approve 
such  exceptions. 

66.  Sections  636.104, 636.104-70  and 
636.104-71,  are  added  to  read  as 
follows: 

636.104    Policy. 

636.104-70    Foreign  Service  Buiidlngs  Act 
of  1926,  M  amended. 

(a)  Policy.  Section  11  of  the  Foreign 
Service  Buildings  Act  of  1926,  as 
amended  (22  U.S.C.  302)  limits 
competition  for  the  construction, 
alteration,  or  repair  of  buildings  or 
grounds  abroad  exceeding  $5  million  to: 

(1)  American-owned  firms;  or 

(2)  Firms  from  countries  which  permit 
or  agree  to  permit  substantially  equal 
access  to  American  firms  for  comparable 
diplomatic  and  consular  building 
projects. 

(b)  Limitation.  This  participation  may 
be  permitted  by  or  limited  to: 

(1)  Host-country  firms  where  required 
by  international  agreement;  or 

(2)  By  the  laws  of  the  host  country;  or 

(3)  Where  determined  by  the 
Secretary  of  State  to  be  necessary  in  the 
interest  of  bilateral  relations  or 
necessary  to  carry  out  the  construction 
project. 

(c)  Evaluation  preference.  For 
purposes  of  determining  competitive 
status,  American-owned  firms  shall 
receive  a  ten  (10)  percent  price 
preference  reduction,  provided  that  two 
prospective  responsible  bidders/offerors 
submit  a  bid/offer. 

636.104-71    Omnibu*  Dipiomatic  Security 
and  Antiterrorism  Act 

(a)  Preference  for  United  States 
contmctors.  The  Omnibus  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399;  22  U.S.C.  4852)  limits 
certain  construction  projects  abroad  to 
United  States  persons  or  qualified 
United  States  joint  venture  persons.  The 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  applies  to  the 


following  as  determined  by  the 
Assistant  Secretary  for  Diplomatic 
Security: 

(1)  Diplomatic  construction  or  design 
projects  airoad  exceeding  $10  million; 

or-  T 

(2)  Diplomatic  construction  projects 

abroad  atjany  dollar  amount  that 
involve  technical  security,  unless  the 
project  involves  low-level  technology. 

(b)  Exception.  This  preference  shall 
not  appH  with  respect  to  any 
diplomatic  construction  or  design 
project  ii^  a  foreign  country  whose 
statutes  pa-ohibit  the  use  of  .United  States 
contractors  on  such  projects. 

(c)  Sub  ::ontmcting  limitation.  With 
respect  t(  a  diplomatic  construction 
project,  a  prime  contractor  may  not 
subcontn  ict  more  than  50  percent  of  the 
total  valije  of  the  contract  for  that 
project. 

67.  Sedtion  636.202  is  added  to  read 


as  foUowp 

636.202    bpecHications. 

(d)  Th(  Director/Chief  Operating 
Officer  of  the  Bureau  of  Overseas 

ions  is  the  head  of  the 
the  purposes  of  FAR 
202(d)(3)  and  (4). 

636.513  is  amended  by 

following  sentence  to  the 

agraph  (a): 


Building  Operat 


agency 
36 

68 
adding 
end  of 


f<ir 


Set  tion  1 
t^ie 


regardijQi^ 

69. 
as  foIlo^is 


million;  or,  diplomatic  construction 
projects  abroad  at  any  dollar  amount 
that  involve  technical  security,  unless 
the  project  involves  low-level 
teclmology,  as  determined  by  the 
Assistant  Secretary  of  Diplomatic 
Security. 

70.  Section  636.602-4  is  removed. 

PART  637— SERVICE  CONTRACTING 

71.  Section  637.102,  and  section 
637.102-70  are  added  to  read  as  follows: 

637.102    Policy. 

637.1 02-70    Special  requiremente  for  the 
acquisition  of  local  guard  services 


par 

636.513    Accident  prevention. 

(a)  *  *   *  The  contracting  officer  shall 
confer  w  ith  OBO/OM/SHEM  if  there  are 
any  ques  tions  on  any  factors  listed  in 
paragrap  h  (4)  of  the  clause,  or  if  the 
contract  ng  officer  has  any  questions 
construction  safety  issues. 
636.570  is  added  to  read 


Se  :tion  1 


636.570    Additional  DOSAR  provisions. 

(a)  Th  s  contracting  officer  shall  insert 
the  prov  ision  at  652.236-71,  Foreign 
Service  Juildings  Act,  As  Amended,  in 
all  conti  lets  exceeding  $5,000,000  for 
the  cons  truction,  alteration,  or  repair  of 
buildin;  s  and  grounds  overseas,  imless: 

(1)  Ai  international  agreement  with 
or  laws  )f  the  host  coimtry  government 
permits  or  limits  the  participation  to 
host-coi  ntry  firms;  or, 

(2)  Th  e  Secretary  of  State  determines 
that  it  ii  necessary  to  the  interest  of 
bilatera  relations  or  to  carry  out  the 
project  o  either  permit  or  limit  the 
particip  ation  to  host-country  firms;  or, 

(3)  Tl  e  provision  at  DOSAR  652.236- 
72  appl  es. 

(b)  Tl  e  contracting  officer  shall  insert 
the  proi  ision  at  652.236-72,  Statement 
of  Qualifications  for  the  Omnibus 
Diplomatic  Security  and  Antiterrorism 
Act,  in  dl  diplomatic  construction  or 
design  i  lolicitations  exceeding  $10 


(a)  Policy.  Section  136  of  the  Foreign 
Relations  Authorization  Act,  Fiscal 
Years  1990  and  1991  (22  U.S.C.  4864) 
encourages  the  participation  of  United 
States  persons  and  qualified  United 
States  joint  venture  persons  in  local 
guard  contracts  overseas  under 
diplomatic  security  programs. 

(b)  Evaluation  preference.  For 
purposes  of  determining  competitive 
status,  proposals  of  United  States 
persons  and  qualified  United  States 
joint  venture  persons  shall  receive  a  ten 
(10)  percent  price  preference  reduction. 

72.  Section  637.104-70  is  amended  by 
removing  the  words  "Office  of  Foreign 
Buildings"  and  inserting  the  words 
"Bureau  of  Overseas  Buildings 
Operations"  in  their  place,  and  by 
removing  the  words  "and  the  Moscow 
Embassy  Buildings  Control  OfBce"'in 
paragraph  (f). 

73.  Section  637.110  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

637.110    Solicitation  provisions  and 
contract  ciauses. 

***** 

(d)  The  contracting  officer  shall  insert 
the  provision  at  652.237-73,  Statement 
of  Qualifications  for  Preference  as  a  U.S. 
Person,  in  all  overseas  local  guard 
solicitations. 

74.  A  new  Subpart  637.6,  consisting 
of  section  637.601,  is  added  to  read  as 
follows: 

Subpart  637.6 — Performance-Based 
Contracting 

637.601    GeneraL 

It  is  the  Department's  policy  that  all 
new  service  contracts  be  performance: 
based,  with  clearly  defined  deliverables 
and  performance  standards.  Any 
deviations  from  this  policy  shall  be  fully 
justified  in  writing  and  approved  by  the 
Departmental  Competition  Advocate. 
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Subchapter  G— Contract  ManagMmnt 

PART  642-CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

75.  SecUon  642.271  is  redesignated  as 
section  642.272.  A  new  section  642.271 
is  added  to  read  as  follows: 

642.271    Government  Technical  Monttor 
(GTM). 

(a)  Policy.  The  contracting  officer  may 
appoint  a  Government  Technical 
Monitor  (GTM)  to  assist  the  Contracting 
Officer's  Representative  (COR)  in 
monitoring  a  contractor's  performance. 
The  contracting  officer  may  appoint  a 
GTM  because  of  physical  proximity  to 
the  contractor's  work  site,  or  because  of 
special  skills  or  knowledge  necessary 
for  monitoring  the  contractor's  work. 
The  contracting  officer  may  also  appoint 
a  GTM  to  represent  the  interests  of 
another  requirements  office  or  post 
concerned  with  the  contractor's  work.  A 
GTM  shall  be  a  direct-hire  U.S. 
Government  employee. 

76.  Subpart  642.15,  consisting  of 
sections  642.1503  and  642.1503-70.  is 
added  to  read  as  follows: 

Subpart  642.1  S-Contractor 
Performance  Information  642.1503 
Procedures. 

642.1503-70    Contractor  Performance 
System  (CPS). 

(a)  The  Department  of  State  subscribes 
to  the  Contractor  Performance  System 
(CPS)  maintained  by  the  National 
Institutes  of  Health.  CPS  is  an  Internet- 
based  tool  allowing  contracting  officers 
to  input  past  performance  information 
and  view  past  performance  information 
mput  by  other  contracting  officers  in 
other  locations  and  agencies. 

(b)  All  DOS  contracting  officers  with 
access  to  the  Internet  shall  use  CPS  to 
evaluate  contractor's  past  performance 
for  all  contracts  exceeding  $100,000. 
including  options.  Contracting  officers 
shall  also  use  the  CPS  to  evaluate  the 
past  performance  of  offerors  on  all 
competitive  negotiated  acquisitions 
exceeding  $100,000.  including  options, 
unless  the  contractmg  officer  documents 
in  the  contract  file  why  past 
performance  is  not  an  appropriate 
evaluation  factor.  The  CPS  may  also  be 
used  for  evaluating  acquisitions  not 
exceeding  $100,000  to  conform  to  the 
general  principle  of  considering  past 
performance  in  all  acqmsitions. 

(c)  Form  DS-1771.  Contractor  Past 
Performance  Evaluation,  shall  be  used 
only: 

(1)  When  the  CPS  is  temporarily 
unavailable.  When  the  CPS  becomes 
available,  data  from  any  DS-1771 
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created  in  the  interim  shall  be  promptly 
entered  into  the  CPS;  or 

(2)  At  overseas  locations  where  access 
to  the  Internet  is  not  practicable. 

(d)  Heads  of  contracting  activities 
shall  send  a  hst  of  the  names,  work 
addresses,  and  phone  nimibers  of  all 
acquisition  personnel  whom  they  wish 
to  have  access  to  the  CPS  to  A/LM/ 
AQM. 

PART  651-USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

77.  Section  651.701  is  amended  by 
removing  the  last  sentence  of  paragraph 

Sut>chapter  H-Ciauses  and  Forms 

PART  652— S0UCITAT10N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

78.  Section  652.216-70  is  amended  by 
revising  the  clause  date  and  by  revising 
paragraph  (b)  to  read  as  follows: 

^2.216-70    Ordering— Indefintte-Oelhfery 
Contract. 

***** 

Ordering— IndeBnite-Deliveiy  Contract  (MO/ 

TKJ 

***** 

(b)  The  DS-2076,  Purchase  Order, 
Receiving  Report  and  Voucher,  and  bs-2077 
Continuation  Sheet. 

79.  Section  652.219-70  is  revised  to 
read  as  follows: 

652.219-70    Department  of  State 
Suticontracting  Goals. 

As  prescribed  in  619.708-70,  insert  a 
provision  substantially  the  same  as 
follows: 


(i)  10%  to  minority  business 
(ii)  10%  to  small  business 
(End  of  provision} 

80.  Section  652.219-72  is  added  to 
read  as  follows: 

^^^^P    D^rtment  of  Stete  Mentor^ 
"«»fls  Program. 

As  prescribed  in  619.202-70(o)(l), 
insert  the  following  provision: 

ImoJyS™*  °'  ^*"**  ^'^""•-P~*«8*  Progrwn 

(a)  Large  and  small  businesses  are 
encouraged  to  participate  in  the  Department 
of  State  Mentor-Protege  Program.  Mentor 
firms  provide  eligible  small  business  proteges 
witli  developmental  assistance  to  enhance 
their  business  capabilities  and  ability  to 
obtain  Federal  contracts. 

(b)  Mentor  firms  are  large  prime 
contractors  or  eligible  small  businesses 
capable  of  providing  developmental 
assistance.  Protege  finns  are  small 
businesses,  as  defined  in  13  CFR  parts  121 
124,  and  126. 

(c)  Developmental  assistance  is  technical, 
managerial,  financial,  and  other  mutually 
beneficial  assistance  that  aids  proteges.  Finns 
mterested  in  participating  in  the  program  are 
encouraged  to  contact  the  Department  of 
State  OSDBU  for  further  information. 

(End  of  provision) 

81.  Section  652.219-73  is  added  to 
read  as  follows: 

652.219-73    Mentor  Requlremento  and 
Evaluation. 

As  prescribed  in  619.202-70(o)(2). 
insert  the  following  clause: 

Mentor  Requirements  and  Evaluation  (MO/ 


Department  of  State  Subcontractine  Goals 
(MO/YR)  * 

(a)  The  offeror  shall  provide  a  Small.  Small 
Disadvantaged,  Woman-Owned  Small, 
HUBZone  Small,  and  Service-Disabled 
Veteran-Owned  Small  Enterprise 
Subcontracting  Plan  that  details  its  approach 
to  selecting  and  using  Small,  Small 
Disadvantaged,  Woman-Owned  Small. 
HUBZone  Small,  and  Service-Disabled 
Veteran-Owned  Small  Business  Enterprises. 

(b)  For  the  fiscal  year  [insert  appropriate 
fiscal  year),  the  Department's  subcontractine 
goals  are  as  follows: 

(1)  Goal  for  subcontracting  to  SB: 

(2)  Goal  for  subcontracting  to  SDB: 


(3)  Goal  for  subcontracting  to  SWB: 


(4)  Goal  for  subcontracting  to  HUBZone 
Firms: 


(5)  Goal  for  subcontracting  to  SDVQ: 


(6)  Omnibus  goals  (if  applicable): 


(a)  Mentor  and  protege  firms  shall  submit 
an  evaluation  to  the  Department  of  State's 
OSDBU  at  the  conclusion  of  the  mutually 
agreed  upon  program  period,  the  conclusion 
of  the  contract,  or  the  voluntary  withdrawal 
by  either  party  from  the  program,  whichever 
occurs  first.  At  the  conclusion  of  each  year 
in  the  mentor-protege  program,  the  prime 
contractor  and  protege  will  formally  brief  the 
Department  of  State  Mentor-Protege  Program 
Manager  regarding  program  accomplishments 
under  their  mentor-protege  agreement. 

(b)  A  mentor  or  protege  shall  notify  the 
OSDBU  and  the  contracting  officer,  in 
writing,  at  least  30  calendar  days  in  advance 
of  the  effective  date  of  the  firm's  withdrawal 
from  the  program.  A  mentor  firm  shall  notify 
the  OSDBU  and  the  contracting  ofBcer  upon 
receipt  of  a  protege's  noUce  of  withdrawal 
from  the  program. 

(End  of  clause) 

82.  Section  652.226-70  is  removed. 

83.  Section  652.228-70  is  removed 
and  reserved. 

84.  Section  652.236-70  is  amended— 

a.  By  revising  the  date  of  the  clause; 

b.  By  revising  paragraph  (a)(4)  to  read 
as  set  forth  below;  and 

c.  By  revising  paragraph  (d)(1)  to  read 
as  set  forth  below: 
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652.236-70    Accktent  Praventlon. 


Accident  Prevention  (MO/YR) 

(a)  *  *  * 

-^4)  For  overseas  construction  projects,  the 
contracting  officer  shall  specify  in  writing 
additional  requirements  regarding  safety  if 
the  work  involves: 

(i)  Scaffolding; 

(ii)  Work  at  heights  above  two  (2)  meters; 

(iii)  Trenching  or  other  excavation  greater 
than  one  (1)  meter  in  depth; 

(iv)  Earth  moving  equipment; 

(v)  Temporary  wiring,  use  of  portable 
electric  tools,  or  other  recognized  electrical 
hazards.  Temporary  wiring  and  portable 
electric  tools  require  the  use  of  a  ground  fault 
circuit  interrupter  (GFCI)  in  the  affected 
circuits;  other  electrical  hazards  may  also 
require  the  use  of  a  GFQ; 

(vi)  Work  in  confined  spaces  (limited  exits, 
potential  for  oxygen  less  than  19.5  percent  or 
combustible  atmosphere,  potential  for  solid 
er  liquid  engulfiment,  or  other  hazards 
considered  to  be  immediately  dangerous  to 
life  or  health  such  as  water  tanks,  transformer 
vaults,  sewers,  cisterns,  etc.); 

(vii)  Hazardous  materials — a  material  with 
a  physical  or  health  hazard  including  but  not 
limited  to  flammable,  explosive,  corrosive, 
toxic  reactive  or  unstable,  or  any  operations 
which  create  any  kind  of  contamination 
inside  an  occupied  building  such  as  dust 
from  demolition  activities,  paints,  solvents, 
etc.;  or 

(viil)  Hazardous  noise  levels. 
***** 

(d)*  •  * 

(1)  Submit  a  written  plan  to  the  contracting 
officer  for  implementing  this  clause.  The 
plan  shall  include  specific  management  or 
technical  procedures  for  effectively 
controlling  hazards  associated  with  the 
project;  and 
***** 

85.  Section  652.236-71  is  added  to 
read  as  follows: 

652^36-71    Foreign  Service  Buildings  Act, 
As  Amended. 

As  prescribed  in  636.570(a),  insert  the 
following  provision: 

Foreign  Service  Buildings  Act,  As  Amended 
(MO/YR) 

(aj  This  solicitation  is  subject  to  Section  1 1 
of  the  Foreign  Service  Buildings  Act  of  1926, 
a& amended  (22  U.S.C.  302).  This  statute 
limits  competition  under  this  solicitation  to: 

(1)  American-owned  firms,  as  described  in 
paragraph  (b)  of  this  provision;  and 

(2)  Firms  from  countries  that  permit  or 
agree  to  permit  substantially  equal  access  to 
American  firms  for  comparable  diplomatic 
and  consular  building  projects. 

(b)  To  qualify  as  an  American-ov«ied  firm 
for  purposes  of  this  solicitation,  the  bidder/ 
offeror  must  demonstrate  evidence  of: 

(1)  Performance  of  similar  construction 
work  in  the  United  States;  and 

(2)  Either— 

(i)  Ownership  in  excess  of  50%  by  U.S. 
citizens  or  permanent  residents;  or 

(ii)  Incorporation  in  the  United  States  for 
more  than  three  (3)  years  and  employment  oT 


citiz^s  or  permanent  residents  in  more 

the  company's  permanent  full- 
proftJEsional  and  managerial  positions  in 
States. 
I  lurposes  of  determining 
status,  offers  submitted  by 
owned  firms  shall  be  reduced  by 
percent,  provided  that  two 

bidders/offerors  submit  a  bid/ 


U.S. 

than  half 
time 
the  Unite* 

(c)  For 
competiti+e 
American 
ten  (10) 
responsive 
offer. 

(d) 


Evic  ence  ( 


of  qualification.  (1) 
Performaijce  of  similar  construction  work  in 
States.  The  bidder/offeror  must 
ijelow  one  or  more  similar  projects 

in  the  United  States.  For  each 
provide  the  following  information: 


the  Unitei  1 

describe 

complete 

project 

Location: 

(city  and 


>tate) 


Complexi  ty 


(office  bu  Iding,  etc.] 
Type  of  cpnstruction: 


Value  of  iroject 


Location 


(city  and  (State) 
Comple 


lex  ty: 


(office 
Type  of 


bi  ilding,  etc.) 
c  Dnstruction: 


Value  of  jroject: 


Location 


(city  and]  State) 
Comple 


(office  bf  ilding 
Type  of 


Value  of  project 


biqder/offeror's  participation  was  as  a 

co-venture,  indicate  the  percentage 
pibject  performed  by  the  bidder/ 

% 
Corporate  location  or  ownership. 

bidder/offeror  certifies  that  it  n  is 
owned  in  excess  of  fifty  (50)  percent 
Unit^  States  citizens  or  permanent 


LThB 


If  the 
partner 
of  the 
offeror: 

(2) 

(i)  Th( 
n  is  not 
by 
resident ; 

(ii)-' 
Dhas 
States 
n  employs 
citizens 
half  of 
and 
States 

(e)B)^ 
offeror 
all  of 
provide  1 
current 
(End 


:th! 


ey  ity: 


etc.) 
I  onstruction: 


bidder/offeror  certifies  that  it  D  has 
been  incorporated  in  the  United 
more  than  three  years  and  that  it 
n  does  not  employ  United  States 
or  permanent  residents  in  more  than 
permanent  full-time  professional 
mai  lagerial  positions  in  the  United 


1  nut 
1  fcr 


<erti 


signing  this  bid/offer,  the  bidder/ 

fies  to  the  best  of  its  knowledge, 
representations  and  certifications 
in  this  provision  are  accurate, 
complete. 


md 


of  provision) 

86.  S  ection  652.236-72  is  added  to 
read  as  follows: 


652.236-72,  Statement  of  Qualifications 
for  the  OmniiMM  Diplomatic  Security  and 
Antiterrorism  Act 

As  prescribed  in  636.570(b),  insert  the 
following  provision: 

Statement  of  Qualifications  for  the  Omnibus 
Diplomatic  Security  and  Antiterrorism  Act 
(MO/YR) 

(a)  This  solicitation  is  subject  to  Section 
402  and  Section  406(c)  of  the  Omnibus 
Diplomatic  Security  and  Antiterrorism  Act  of 
1986  (P.L.  99-399;  22  U.S.C.  4852).  The  Act 
limits  certain  construction  projects  abroad  to 
United  States  persons  or  United  States  joint 
venture  persons,  and  excludes  organizations 
that  have  business  arrangements  with  Libya. 
This  Statement  of  Qualifications  shall  be 
used  to  determine  if  a  bidder/offeror  meets 
the  definition  of  a  "United  States  person"  or 
a  "United  States  joint  venture  person"  and 
whether  they  have  any  business 
arrangements  with  Libya  that  may  disqualify 
diem  from  participating  in  this  solicitation. 

(b)  Definition.  As  used  in  this  provision — 
U.S.  person  means  a  company,  partnership, 

or  joint  venture  that  the  Government 
determines,  after  consideration  of  all 
available  information,  including  but  not 
limited  to  that  provided  by  the  bidder/offeror 
in  response  to  this  solicitation,  to  be_ 
qualified  pursuant  to  Section  402. 

(c)  Representation.  The  bidder/offeror 
represents  as  part  of  its  bid/offer  that  it  Q 
does,  n  does  not  meet  the  qualifications  as 
a  U.S. -person  as  set  forth  in  Section  402  of 
the  Act. 

[Complete  a  Statement  of  Qualifications  for 
Purposes  of  Determining  Status  as  a  U.S. 
Person  if  the  offeror  represents  that  it  is 
eligible.  See  paragmph  (d)  of  this  provision.] 

Warning:  Any  material  misrepresentation 
made  in  the  Statement  of  Qualifications  may 
be  the  basis  for  disqualification  of  a  bidder/ 
offeror  and  reference  for  consideration  of 
suspension  or  debarment  or  for  prosecution 
under  Federal  law  (cf.  18  U.S.C.  1001). 
Bidder/offeror  qualifications  will  be 
determined  primarily  on  the  basis  of 
information  submitted  in  the  Statement  of 
Qualifications,  including  attachments 
thereto,  but  the  Government  may,  at  its 
discretion,  rely  on  information  contained 
elsewhere  in  the  bidder's/offeror's  Bid/ 
proposal  or  obtained  from  other  sources. 

(d)  Statement  of  Qualifications  for 
Purposes  of  Determining  Status  as  a  U.S. 
Person  (22  U.S.C.  4852).  A  bidder/offeror  that 
represents  that  it  is  a  U.S.  person  must 
provide  the  following  information. 

Statement  of  Qualifications  for  Purposes  of 
Determining  Status  as  a  U.S.  Person  (22 
U.S.C.  4852) 

Name  and  address  of  U.S.  person 
organization  providing  this  information: 


Introduction.  Section  402  of  the  Onmibus 
Diplomatic  Security  and  Antiterrorism  Act 
(Pub.  L.  99-399)  provides  that  a  "United 
States  person"  or  a  "qualified  United  States 
joint  venture"  must  meet  certain 
requirements,  listed  in  sections  402(c)(2)  and 
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(3)  of  the  Act,  to  be  eligible  to  compete.  To 
assist  business  enUfies  to  determine  whether 
they  qualify  as  a  U.S.  person  or  U.S.  joint 
venture  person,  guidance  is  hereby  provided 
For  ease  of  reference,  the  statutory  language 
is  quoted  immediately  before  the  definitions 
that  apply  to  it.  Space  for  the  required 
information  is  provided  immediately 
following  each  definition. 

Note:  The  Statement  of  Qualifications  shall 
provide  information  correctly  applicable  to 
the  U.S.  person  whose  qualifications  are 
being  certified,  and  shall  not  include 
information  pertaining  to  corporate  affiliates 
or  subsidiaries.  Organizations  that  wish  to 
use  the  experience  or  financial  resources  of 
any  other  legally  dependent  organization  or 
mdmdual,  including  parent  companies, 
subsidiaries,  or  other  related  organizations, 
must  do  so  by  way  of  a  joint  venture.  A 
prospective  bidder/offeror  may  be  an 
individual  organization  or  firm,  a  formal  joint 
venture  in  which  the  co-venturers  have 
reduced  their  arrangement  to  writing,  or  a  de 
facto  joint  venture  where  no  formal 
agreement  has  been  reached,  but  the  offering 
enUty  relies  upon  the  experience  of  a  related 
U.S.  firm  that  guarantees  performance.  To  be 
considered  a  "qualified  United  States  joint 
venture  person,"  the  joint  venture  must  have 
at  least  one  firm  or  organization  that  itself 
meets  all  the  requirements  of  a  U.S.  person 
hsted  in  Section  402.  By  signing  this  bid/ 
proposal,  the  U.S.  person  co-venturer  agrees 
to  be  individually  responsible  for 
performance  of  the  contract,  notwithstanding 
the  terms  of  any  joint  venture  agreement. 

1.  SecUon  402(c)(2)(A):  "The  term  "United 
Stales  person"  means  a  person  which— {A)  is 
incorporated  or  legally  organized  under  the 
laws  of  the  United  States,  including  the 
District  of  Columbia,  and  local  laws." 
DefiniUons  for  purposes  of  Section  402 

determinations  of  eligibility 

Incorporated  means  the  successful  dejure 
incorporation  of  a  business  organization 
pursuant  to  the  laws  of  any  United  States 
jurisdiction  or  component  thereof. 

Legally  organized  means  the  legally 
recognized  existence  of  an  organization  other 
than  a  dejure  corporation  [e.g.,  a 
partnership)  under  the  laws  of  any  United 
States  jurisdiction  or  component  thereof. 
Only  organizations  that  have  a  legal  status, 
including  the  right  to  bring  suit,  to  sign 
contracts,  and  to  hold  property  under  the  law 
of  the  jurisdiction  where  they  are  doing 
business  will  qualify  as  legally  organized.  A 
natural  person  who  is  a  United  States  citizen 
acting  in  her  or  her  entrepreneurial  capacity 
will  be  deemed  to  be  a  "person  legally 
organized"  within  the  scope  of  this 
definition,  provided  that  the  prospective 
bidder/offeror  holds  all  required  ficenses  to 
do  business  in  the  jurisdiction  where  he  or 
she  is  located. 

United  States  means  any  jurisdiction  that 
IS  one  of  the  fifty  States,  the  District  of 
Columbia,  a  United  States  territory,  a  United 
States  possession,  or  the  Commonwealths  of 
Puerto  Rico  and  the  Northern  Marinara 
Islands. 

Question  1.  The  organization  seeking 
eligibility  under  Section  402  is  D 
incorporated  or  is  D  legally  organized  under 
the  laws  of  what  jurisdiction? 
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2.  Section  402(c)(2)(B):  "The  term  'United 
States  person'  means  a  person  which— (B) 
has  Its  principal  place  of  business  in  the 
United  States." 

Definitions  for  purposes  of  Section  402 
determinations  of  eligibility 

Principal  place  of  business  means  the  main 
locaUon  of  the  prospective  bidder/offeror. 
For  purposes  of  this  section,  a  prospective 
bidder/offeror  shall  identify  only  one 
principal  place  of  business,  and  such 
location  shall  include  at  least  the  offices  of 

«     u  °P®'^*^  o^B™""  and  headquarters 
staff.  The  named  location  must  be  a  United 
States  jurisdiction  from  which  a  tax  return 
has  been  filed  or  will  be  filed  during  the 
calendar  year  in  which  the  prospective 
bidder/offeror  submits  this  bid/offer. 

United  States  means  any  jurisdiction  that 
IS  one  of  the  fifty  States,  the  District  of 
Columbia,  a  United  States  territory,  a  United 
States  possession,  or  the  Commonwealths  of 
Puerto  Rico  and  the  Northern  Mariana 
Islands. 

Question  2(a).  The  organizaUon  seeking 
eligibility  has  iu  principal  place  of  business 
in  what  city  and  state? 


Question  2(b).  What  kind  of  tax  return  was 
or  will  be  filed,  and  in  what  jurisdiction, 
during  the  current  calendar  year? 

(i)  Jurisdiction: (e.g..  federal, 

state,  city) 

(ii)  Type  of  return  [e.g..  income  tax,  fi^chise 

tax,  etc.).  Include  all  that  apply: 


3.  Section  402(c)(2)(C):  'The  term  "United 
States  person'  means  a  person  which  has 
been  incorporated  or  legally  organized  in  the 
-  United  States — 

(i)  for  more  than  5  (five)  years  before  the 
issuance  date  of  the  invitation  for  bids  or 
request  for  proposals  with  respect  to  a 
construction  project  under  subsection  (a)(1)- 
and,  ' 

(ii)  for  more  than  2  (two)  years  before  the 
issuance  date  of  the  invitation  for  bids  or 
request  for  proposals  with  respect  to  a 
construction  or  design  project  abroad  that 
involves  technical  security  under  subsecUon 
(a)(2)." 

Definitions  for  purposes  of  Section  402 
determinations  of  eligibihty — 

Has  been  incorporated  or  legally  organized 
means  that  the  organization  can  show 
continuity  as  an  ongoing  business. 
Organizations  that  have  changed  only  their 
riames  meet  the  continuity  requirement  of 
this  subsection.  Organizations  that  have  been 
bought,  sold,  merged,  or  otherwise 
substantially  altered  or  enlarged  their 
principal  business  activities  virill  have  the 
burden  of  proving  that  there  have  been 
ongoing  operations  by  the  same  business 
entity  for  the  required  period  of  time.  If  the 
successor  entity  has  acquired  all  of  the  asseU 
and  habiliUes  of  the  predecessor  business 
and  the  predecessor  business  has  no  further 
existence,  the  successor  may  claim  the 
incorporaUon  date  of  the  predecessor.  In  any 
o^er  circumstance,  the  prospective  bidder/ 
offeror  must  show  that  the  law  of  the 
jurisdicUon  in  which  it  operates  regards  the 
prospective  bidder/offeror  as  the  complete 


successor  in  interest  of  the  predecessor 
business  for  purpose  of  contractual 
obligations. 

Issuance  date  means  the  date  in  Block  3  of 
the  Standard  Form  1442  accompanyine  this 
soUcitaUon.  j"^^^^ 

Keare  means  calendar  years  measured  from 
day  of  the  month  to  day  of  the  month.  For 
example,  January  1,  2002  through  December 
31,  2002  is  one  calendar  year,  as  is  July  1 
2002  through  July  l,  2003. 

Question  3: 

(i)  On  what  date  was  the  organization 
seeking  eligibility  incorporated  or  leeally 
organized? 

(ii)  If  this  date  is  less  than  the  required 
iiumber  of  years  before  the  issuance  date,  on 
the  basis  of  what  documentaUon  does  the 
organizaUon  seeking  eligibility  claim  that  it 
tias  been  m  business  for  the  requisite  period 
of  tune?  (Identify,  and  forward 


copies  as  an  Attachment  to  this  Statement. 
This  material  may  include  such  items  as 
certificates  of  incorporation,  partnership 
agreements,  resolutions  of  boards  of 
directors,  etc.). 

4.  Section  402(c)(2)(D):  "The  term  'United 
States  person'  means  a  person  which  has 
performed  within  the  United  States  or  at  a 
United  States  diplomatic  or  consular 
establishment  abroad  administrative  and 
technical,  professional,  or  construction 
services  similar  in  complexity,  type  of 
construction,  and  value  to  the  contract  beina 
bid."  ^ 

Definitions  for  purposes  of  Section  402 
determination  of  eligibility — 

Administrative  and  technical,  pmfessional 
or  construction  services  means  the  kind  of 
work  in  which  the  prospective  bidder/offeror 
IS  interested.  If  the  proposed  contract  is  for 
construction  management  services,  the 
prospective  bidder/offeror  will  be  expected 
to  demonstrate  construction  management 
expertise.  In  general,  'administraUve'  means 
the  capacity  or  ability  to  manage;  'technical' 
nieans  the  specific  skills  peculiar  to  the  type 
of  work  required;  professional'  means  expert 
services  resulting  from  advancfed  training  in 
the  type  of  work  required;  and  construcUon' 
expenence  if  it  has  not  directly  performed  all 
of  the  actual  construction  activiUes.  Thus,  an 
entity  whose  only  construction  work 
experience  was  performed  by  its  legally 
distinct  subsidiary  or  parent  will  not  be 
considered  to  have  construcUon  experience. 

Complexity  means  the  physical  size  and 
technical  size  and  demands  of  the  project. 
Performed  means  projects  that  have  been 
fiJly  completed  by  Uie  prospecUve  bidder/ 
offeror  and  accepted  by  the  owner  or  other 
party  to  the  fransacUon.  Projects  sUll  in 
progress  have  not  yet  been  performed  for 
purposes  of  this  definiUon. 

Type  of  construction  means  the  overall 
natiire  of  the  facilities  to  be  built,  including 
the  kinds  of  materials  to  be  used.  Thus,  if  the 
conU-act  will  require  the  construcUon  of  a 
multi-story  office  building,  the  prospective 
bidder/offeror  will  be  expected  to 
demonstrate  experience  with  facilities  of  this 
type. 

Value  means  the  total  conti-act  price  of  the 
project,  not  to  the  profit  or  loss  to  the  bidder/    - 
offeror. 

Within  the  United  States  means  a  United 
States  jurisdiction  that  is  the  place  where  the 
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subject  matter  of  the  contract  or  other 
arrangement  was  in  foct  completed.  It  does 
not  mean  the  place  where  the  contract  or 
other  arrangement  was  negotiated  or  signed. 
The  term  "United  States"  means  any 
jurisdiction  that  is  one  of  the  50  states,  the 
District  of  Columbia,  a  United  States 
territory,  a  United  States  possession,  or  the 
Commonwealth  of  Puerto  Rico  and  the 
Northern  Mariana  Islands. 

Question  4:  List  on  this  page,  and  an 
attachment  (if  necessary),  one  or  more  similar 
projects  completed  by  the  prospective 
Didder/o£Feror.  For  each  project,  provide  the 
following  information: 

Location:  ^___ 

(city  and  state,  or  country) 
Type  of  service:  , 

(administrative,  etc.) 
Complexity: 


(office  building,  etc.) 

Type  of  construction:     

Value  of  project: 


If  the  prospective  bidder/offerer's 
participation  was  as  a  partner  or  co-ventiu«r, 
indicate  the  percentage  of  the  project 
performed  by  the  prospective  offeror: 
% 
5.  SecUon  402(c)(2)(E):  "The  term  'United 
States  person'  means  a  person  which — with 
respect  to  a  construction  project  under 
subsection  (a)(1) — has  achieved  a  total 
business  volume  equal  to  or  greater  than  the 
value  of  the  project  being  bid  in  3  years  of 
the  5-year  period  before  the  date  specified  in 
subparagraph  (C)(i)." 

Definitions  of  purposes  of  Section  402 
determination  of  eligibility — 

3  years  of  the  5-year  period  before  the  date 
specified  in  subparagraph  (C)(i)  means  the 
three  to  five  calendar  year  period 
immediately  preceding  the  issuance  date  of 
this  solicitation. 

Total  business  volume  means  the  U.S. 
dollar  value  of  the  gross  income  or  receipts 
reported  by  the  prospective  bidder/offeror  on 
its  annual  federal  income  tax  returns. 

years  means  the  business  year  of  the 
prospective  bidder/offeror.  as  reflected  on  its 
annual  federal  income  tax  returns. 
Question  5:  Please  complete  the 
information  below  for  at  least  three  of  the 
five  Usted  years. 
The  gross  receipts  for  the  business  year;  (list 

year  and  amount) 
The  gross  receipts  for  the  business  year:  (list 

year  and  amount) 
The  gross  receipts  for  the  business  year:  (list 

year  and  amount) 
The  gross  receipts  for  the  business  year:  (list 

year  and  amount) 
The  gross  receipts  for  the  business  year:  (list 
year  and  amoiuit) 

6.  Section  402(c)(2)(F):  "The  term  'United 
States  person'  means  a  person  which — (i) 
Employs  United  States  citizens  in  at  least  80 
percent  of  its  principal  management  - 
positions  in  the  United  States;  (ii)  employs 
United  States  citizens  in  more  than  half  of  its 
permanent,  full-time  positionsln  the  United 
States;  and  (iii)  will  employ  United  States 
citizens  in  at  least  80  percent  of  the 
supervisory  positions  on  the  foreign 
buildings  office  project  site." 

Definitions  for  purposes  of  Section  402 
determinations  of  eligibility — 
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In  the  U  lited  States  refers  to  those 
positions  1  lat  the  prospective  bidder/offeror 
maintains  iwithin  all  jurisdictions  which  are 
one  of  the  50  states,  the  District  of  Coliunbia, 
a  United  S  tates  territory,  a  United  States 
possessioi ,  or  the  Commonwealths  of  Puerto 
Rico  and  tne  Northern  Mariana  Islands. 
Terman$nt,  full-time  positions  means 
positions  with  the  prospective  bidder/offeror 
that  are  intended  to  be  indefinite,  as  opposed 
to  limited! seasonal,  or  project-duration 
periods.  Tpe  term  "full-time"  refers  to 
positions  |n  which  the  occupants  are 
expected  |o  and  ordinarily  work  40  hours  a 
week.  Tha  term  "permanent,  full-time 
positinns'l  covers  the  portion  of  the 
prospectii  e  bidder' s/offeror's  workforce  that 
continues  to  be  employed  without  regard  to 
the  fluctu  iting  requirements  of  production  br 
projects. 

Princip  \1  management  positions  refers  to 
chief  opei  ating  officer  and  those  management 
officials  r  porting  directly  to  him  or  her.  In 
the  case  a  '  a  partnership,  the  term  refers  to 
every  gen  sral  partner.  In  the  case  of  a 
corporati<  n,  the  term  refers  to  those  officers 
of  the  cor  )oration  who  are  active  in  running 
its  day-to  day  operations.  Members  of 
corporati(  in  boards  of  directors  who  do  not 
have  opei  ational  responsibilities  do  not 
occupy  "  irincipal  management  positions' 
simply  b;  virtue  of  their  service  on  the  board. 
In  all  cas(  s,  the  term  "principal  management 
positions  '  also  includes  the  position  or 
positions  held  by  the  individual  or 
individui  Is  who  will  have  primary  corporate 
managen:  ent  oversight  responsibility  for  this 
contract  i  F  the  prospective  bidder/offeror  is 
awarded  he  contract.  Each  prospective 
bidder/o  Feror  is  responsible  for  listing  all  of 
its  princi  sal  management  positions  and 
identifyii  ig  their  current  occupants  by  name 
and  citizi  mship. 

Supen  isory  positions  means  all  positions 
with  sigr  ificant  authority  to  direct  the  work 
of  others  as  well  as  those  for  which  access 
to  classiQed  or  controlled  documents  is 
required, 
each  coi^act. 

Unitec  States  citizen  means  natural 
persons '  vith  United  States  citizenship  by 
virtue  ail  her  of  birth  or  of  naturalization. 

Questi  yn  6(a):  The  bidder/offeror  has  the 
followin ;  staff: 

(i)  Prii  cipal  management  positions  in  the 
United  S  lates: 
Chief  Oi  erating  Officer: 


(citizenship) 

Question  6(b):  Number  of  permanent,  full- 
time  positions  in  the  United 
SUtes: 

Question  6(c):  Number  of  United  States 
citizens  currently  employed  in  permanent, 
full-time  positions  in  the  United 
States:_^^ 

Question  6(d):  Certification  of  intent  to 
employ  U.S.  citizens  in  a  minimum  of  80 
percent  of  the  supervisory  positions 
identified  by  the  Government  on  this  project: 

I  so  certify:    ___^_ 

(signature) 


(ii)  Fo 
to  the 
list  posili 


Positioi 


Such  positions  will  be  identified  in 


(n  une) 


(citizenship) 

each  individual  reporting  directly 
al|ove-named  Chief  Operating  Officer, 

on,  name,  and  citizenship: 

Name  Citizenship 


(iii)  Ii  dividual(s)  expected  to  have  primary 
manage]  nent  oversight  responsibility  for 
contraci  if  it  is  awarded; 


(i  ame) 


(name  typed  or  printed) 


(position) 


(date) 
7.  Sertion  402(c)(2)(G):  "The  term  "United 
States  person"  means  a  person  which  has  the 
existing  technical  and  financial  resources  in 
the  United  States  to  perform  this  contract." 

Definitions  for  purposes  of  Section  402 
determinations  of  eligibility — 

Existing  technical  and  financial  resources 
means  the  capability  of  the  prospective 
bidder/offeror  to  mobilize  adequate  staffing 
and  monetary  arrangements  fi-om  within  the 
United  States  sufficient  to  perform  the 
contract.  Adequate  staffing  levels  may  be 
demonstrated  by  presenting  the  resumes  of 
current  United  States  citizens  and  resident 
aliens  with  skills  and  expertise  necessary  for 
the  work  in  which  the  prospective  bidder/ 
offeror  is  interested  or  some  other  indication 
of  available  United  States  citizen  or 
permanent  legal  resident  human  resources. 
Demonstration  of  adequate  financial 
resources  must  be  issued  by  entities  that  are 
subject  to  the  jurisdiction  of  United  States 
courts-^nd  have  agents  located  within  the 
United  States  for  acceptance  of  service  of 
process. 

Question  7:  Submit,  as  an  Attachment  to 
this  Statement,  materials  demonstrating 
existing  technical  and  financial  resources  in 
the  United  States. 

8.  Section  402(c)(3):  "The  term  "qualified 
United  States  joint  venture  person"  means  a 
joint  venture  in  which  a  United  States  person 
or  persons  owns  at  least  51  percent  of  the 
assets  of  the  joint  venture." 

Definitions  for  purposes  of  Section  402 
determinations  of  eligibility — 

Assets  means  tangible  and  intangible 
things  of  value  conveyed  or  made  available 
to  the  joint  ventiire  by  the  co-venturers. 

)oint  venture  means  a  formal  or  de  facto 
arrangement  by  and  through  which  two  or 
more  persons  or  entities  associate  for  the 
purpose  of  canying  out  the  prospective 
contract.  Prospective  bidders/offerors  are     • 
advised  that  a  joint  venture  may  not  be 
acceptable  to  projects  requiring  a  Department 
of  Defense  facility  security  clearance  because 
each  co-venturer  may  post  particular 
problems  in  obtaining  security  clearances.  To 
be  acceptable,  all  members  of  a  joint  ventxire 
must  be  individually  and  severally  liable  for  - 
the  full  performance  of  and  resolution  of  any 
and  all  matters  arising  out  of  the  contract, 
notwithstanding  any  provision  of  the  joint 
venture  agreement  of  law  of  the  jiuisdiction 
under  which  the  joint  ventiue  was  created. 
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Question  B(a}:  The  bidder/offeror  D  is  Q  is 
not  a  joint  venture. 

Question  8(b):  If  the  bidder/offeror  is  a 
joint  venture,  the  U.S.  person  participant  is: 

(name)    ^^^ 

(address)  • 


Question  8(c):  If  the  bidder/offeror  is  a 
joint  venture,  the  names  and  countries  of 
citizenship  for  all  co-venturers  are  as  follows- 

(name)     ^ 

(citizenship) 

(name) 


(citizenship) 
(name) 


(citizenship) 

Question  8(d):  If  the  bidder/offeror  is  a 
joint  venture,  the  U.S.  person  wrill  own  at 
least  51  percent  of  the  assets  of  the  joint 
venture. 

I  so  certify: 


(signature) 


(name  typed  printed) 


(position) 


(title)  ~ 

9.  Ubya.  Section  406(c)  states  "No  person 
domg  business  with  Libya  may  be  eligible  for 
any  contract  awarded  pursuant  to  this  Act." 

Definitions  for  purposes  of  section  406 
eligibility — 

Contract  awarded  establishes  a  time  frame 
for  the  bar  on  doing  business  with  Libya.  The 
time  during  which  a  relationship  with  Libya 
IS  prohibited  begins  on  the  date  the  section 
406  information  is  submitted.  For  bidders/ 
offerors  not  selected  for  contract  award,  the 
prohibition  ceases  on  the  date  of  award.  For 
the  bidder/offeror  that  is  awarded  the 
contract,  the  bar  continues  through  the  life  of 
the  contract,  ending  on  the  date  of  final 
acceptance  of  the  work. 

Doing  business  means  all  transactions  of 
any  kind  agreed  to  or  performed  after  the 
earlier  of  the  date  on  which  a  bid/proposal 
is  submitted  to  the  Department  of  State  under 
this  solicitation  or  on  which  the  contract, 
subcontract,  program,  or  other  arrangement 
with  the  Department  of  State  is  awarded  or 
becomes  effective.  Any  transaction 
commenced  prior  to  the  date  of  submittal  or 
award  and  not  yet  completed  must  be 
reported.  Transactions  that  call  for  continued 
or  ^iture  performance  shall  be  disqualif>-ing. 
Transactions  that  have  been  completely 
performed  but  for  which  payment  has  not  yet 
been  made  must  be  reported,  but  shall  not  be 
disqualifying  unless  any  event  other  than 
payment  of  a  previously-agreed  upon  sum 
occurs.  Examples  of  disqualifying  acUons 
include  any  pending  litigation  arising  out  of 
business  transactions  with  Libya, 
renegotiation  of  the  terms  of  a  loan,  and 
refinancing  an  amount  owed  or  owing. 
Person  means  any  individual  or  legal 
entity,  whether  U.S.  or  foreign. 
Subcontractors  and  others  who  do  not  have 
a  direct  contractual  relationship  with  the 
United  States  are  not  covered  by  this  section. 

With  Ubya  means  transactions  between 
any  person  and  the  Government  of  Libya, 
government  entities  of  Libya,  or  any  other 
organization  wholly  owned  or  effectively 
controlled  by  the  Government  of  Libya.  It  is 


the  responsibility  of  the  entity  submitting 
section  406  information  to  disclose  existing 
relaUonships  with  the  entiUes  that  it  has 
reasonable  grounds  to  believe  are  or  may  be 
Libyan.  In  case  of  doubt  or  dispute,  the 
Department  of  State  shall  determine,  at  its 
sole  discreUon,  whether  anv  organization  is 
a  governmental  entity  of  Libya,  wholly 
owned  by  the  Government  of  Libya,  or 
effectively  controlled  by  the  Government  of 
Libya. 

Certification 

Based  on  the  foregoing.  I  hereby  cerUfy  on 
behalf  of  this  organization  that  it  D  is  Q  is 
not  doing  business  with  Libya  as  those  terms 
are  used  in  section  406(c)  of  the  Omnibus 
Diplomatic  Security  and  Antiterrorism  Act  of 
1986. 

(e)  Signature:  By  signing  this  document, 
the  offeror  indicates  that  to  the  best  of  his  or 
her  laiowledge.  all  of  the  representations  and 
certifications  provided  in  response  to  the 
questions  contained  in  this  Statement  of 
Qualifications  are  acciu^te.  current,  and 
complete  and  that  the  offeror  is  aware  of  the 
penalty  prescribed  in  18  U.S.C.  1001  for 
making  false  statements. 
(End  of  provision) 

87.  Section  652.237-71  is  revised  to 
read  as  follows: 

652.237-71    Identification/Building  Pass. 

_  As  prescribed  in  637.110(b],  insert  the 
following  clause. 

Identification/Building  Pass  (MO/YR) 
(a)  Contractors  working  in  domestic 
facilities  who  already  possess  a  security 
clearance. 

(1)  The  contractor  shall  obtain  a 
Department  of  State  building  pass  for  all 
employees  performing  under  this  contract 
who  require  frequent  and  continuing  access 
to  Department  of  State  facilities.  The  Bureau 
of  Diplomatic  Security,  Office  of  DomesUc 
Facilities  Protection,  shall  issue  passes.  They 
shall  be  used  for  the  purpose  of  facility 
access  only,  and  shall  not  be  used  for  any 
other  purpose. 

(2)  The  contractor  shall  submit  a  Visitor 
Authorization  Request  (VAR)  Letter  to  the 
Bureau  of  Diplomatic  Security,  hiformation 
Security  Programs  Division,  Industrial 
Security  Branch  (DS/ISP/INfBJ  on  its  cleared 
employees  containing  the  following 
information:    . 

(i)  Contractor  employee's  full  name,  social 
secunty  number,  and  date  of  birth; 

(ii)  Contractor's  company  name; 

(iii)  Security  clearance  level; 

(iv)  Date  the  clearance  was  granted; 

(v)  Name  of  the  contractor's  Facility 
Security  Officer; 

(vi)  Contracting  Officer's  Representative 
(COR);  and 
(vii)  Contract  number. 

(3)  DS/ISP/INB  shall  process  and  approve 
the  VAR  letter,  if  appropriate.  The  approved 
VAR  letter  shall  be  forwarded  to  the 
contractor  for  their  records. 

(4)  The  contractor  employee  shall  hand- 
carry  the  following  documentation  to  the 
Building  Pass  Office,  Department  of  State 
520  23rd  Street,  NW.,  Courtyard  of  Columbia 
Plaza,  Washington,  DC: 


(i)  A  Department  of  State  sponsorship  letter 
from  the  COR,  addressing  the  following: 

(A)  The  purpose  for  which  the  pass  is 
being  requested; 

(B)  The  employee's  valid  security  clearance 
level  (reflected  on  the  VAR): 

(C)  Contract  number  and  period  of 
performance; 

(D)  Type  of  access  (24/7,  normal  business 
hours,  escort  authoritv  or  no  escort  authority 
granted);  and 

(E)  Expiration  date  of  building  pass  (1  year 
or  3  years); 

(ii)  Letter  on  company  letterhead  to 
accompany  the  application,  containing  the 
following  information: 

(A)  The  purpose  for  which^he  pass  is 
being  requested; 

(B)  Verification  of  employment; 

(C)  The  employee's  valid  security  clearance 
level;  and 

(D)  Contract  number  and  period  of 
performance; 

(iii)  The  DS-1838,  Request  for  Building 
Pass  Identification  Card. 

M  Contractors  working  in  domestic 
facilities  where  security  clearances  are  not 
required. 

(1)  The  contractor  shall  obtain  a 
Department  of  State  building  pass  for  all 
employees  performing  under  this  contract 
who  require  fi^uent  and  continuing  access 
to  Department  of  State  facilities.  The  Bureau 
of  Diplomatic  Security.  Office  of  Domestic 
Facilities  Protection,  shall  issue  passes.  They 
shall  be  used  for  the  purpose  of  facility 
access  only,  and  shall  not  be  used  for  any 
other  purpose. 

(2)  The  contractor  shall  submit  the 
following  paperwork,  in  original,  to  the 
Bureau  of  Diplomatic  Security,  Information 
Security  Programs  Division,  Industrial 
Security  Branch  (DS/ISP/INB): 

(i)  SF-85P,  Questionnaire  for  Public  Trust 
Positions: 

(ii)  SF-85P/S,  Supplemental  Questionnaire 
for  Selected  Positions:  and 

(iii)  DOS  Credit  Release,  which  may  be 
obtained  from  DS/ISP/INB  via  mail  or 
facsimile. 

(3)  DS/ISP/INB  shall  conduct  a  preliminary 
background  check.  If  the  background  check  is 
favorable.  DS/ISP/INB  will  forward  a  letter  to 
the  company  Facility  Security  Officer  (FSO) 
notifying  them  that  the  individual  may 
proceed  to  the  Building  Pass  Office  to 
continue  the  badging  process.  DS/ISP/INB 
will  forward  a  copy  of  this  letter  to  the 
Building  Pass  Office. 

(4)  When  a  contractor  employee  is 
approved  to  receive  a  building  pass,  he/she 
shall  hand-carry  the  following 
documentation  to  the  Contractor  Building 
Pass  Office,  Department  of  State,  520  23rd 
Street.  NW.,  courtyard  of  Columbia  Plaza, 
Washington,  DC.  : 

(i)  A  Department  of  State  sponsorship  letter 
from  the  COR,  addressing  the  following: 

(A)  The  purpose  for  which  the  pass  is 
being  requested; 

(B)  Whether  or  not  the  employee  has  a 
valid  security  clearance; 

(C)  Contract  number  and  period  of 
performance; 

(D)  Type  of  access  (24/7,  normal  business 
hours,  escort  authority  or  no  escort  authority 
granted);  and 


(E)  Expiration  date  of  building  pass  (1  yur 
or  3  years); 

(ii)  DS  Form  1838,  Request  for  Building 
Pass  Identification  Card; 

(iii)  Letter  on  company  letterhead  to 
accompany  the  application,  containing  the 
following  information: 

(A)  The  purpose  for  which  the  pass  is 
being  requested; 

(B)  Verification  of  employment; 
(CJ  Whether  or  not  the  applicant  has  a 

valid  security  clearance;  and, 

(D)  Contract  number  and  period  of 
performance; 

(iv)  Original  SF-85P  or  a  copy  of  the  SF- 
85P,  with  an  original  signature  and  current 
date; 

(v)  Original  SF-85P/S  or  a  copy  of  the  SF- 
85P/S,  with  an  original  signature  and  current 
date; 

(vi)  Copy  of  the  DOS  Credit  Release,  with 
an  original  signature  and  current  date;  and, 

(vii)  Original  proof  of  U.S.  citizenship, 
such  as  a  birth  certificate  or  valid  U.S. 
passport.  Non-U.S.  citizens  must  submit  a 
valid  photo  Immigration  and  Naturalization 
Service  Employment  Authorization 
Document  (INS  EAD). 

(5)  Applicants  shall  be  fingerprinted  at  the 
Building  Pass  Office  and  the  process  for  a 
building  pass  shall  be  initiated.  The  approval 
process  shall  take  at  least  48  hours. 
Applicants  shall  not  return  to  the  Building 
Pass  Office  until  they  receive  notification 
from  DS/ISP/INB  that  the  process  is 
complete.  Once  DS/ISP/INB  receives 
notification  from  the  Building  Pass  Office 
that  a  building  pass  can  be  issued,  DS/ISP/ 
INB  shall  notify  the  FSO  and  the  COR  that 
the  applicant  has  been  approved  for  initial 
contract  performance. 

(c)  Contractors  working  in  overseas 
facilities.  Contractors  shall  submit 
appropriate  documentation  to  obtain 
building  passes  as  specified  in  the  contract. 

(d)  All  contractor  employees,  both 
domestic  and  overseas,  shall  wear  the  passes 
in  plain  sight  at  all  times  while  in 
Department  of  State  buildings.  All  contractor 
employees  shall  show  their  passes,  where 
appropriate,  when  entering  these  buildings 
and  upon  request  of  uniformed  guards  or  any 
other  authorized  personnel. 

(e)  All  passes  shall  be  returned  to  the  COR 
upon  separation  of  the  employee,  or 
expiration  or  termination  of  the  contract. 
Final  payment  under  this  contract  shall  not 
be  made  until  all  passes  are  retiuned  to  the 
COR. 
(End  of  clause) 

88.  Section  652.237-72  is  amended  by 
revising  the  date  of  the  clause  and  by 
removing  the  words  "the  preceding 
Friday  is  observed;  when  any  such  day 
falls  on  a  Sunday"  and  by  inserting  the 
words  "or  Sunday"  in  their  place  in  the 
first  sentence  of  paragraph  (b). 

89.  Section  652.237-73  is  added  to 
read  as  follows: 

662.237-73    Statwnwit  of  QualiflcatkMi*  for 
PrMmtnem  n  a  U.S.  P«r*on. 

As  prescribed  in  637.110(d),  insert  the 
foUowing  provision: 
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Statement  of  Qualifications  for  Preference  as 
a  U.S.  Per.  on  (MO/YR) 

(a)  This  solicitation  is  subject  to  section 
136  of  the  Foreign  Relations  Authorization 
Act,  Fiscal  Years  1990  and  1991  (22  U.S.C. 
4864).  Th«  Act  encourages  the  participation 
of  United  states  persons  and  qualified  United 
States  join  t  venture  persons  in  the  provision 
of  local  gu  ard  services  overseas,  and  provides 
for  a  prefe  ence  for  eligible  offers. 
(b)'i)e/ii  \itions.  As  used  in  this  provision — 
Eligible  offer  means  an  offer  that  (1)  Is 
otherwise  responsive  to  the  solicitation;  and 
(2)  contaii  s  a  fully  prepared  Statement  of 
Qualificat  ons  (see  paragraph  (d)  of  this 
provision' ,  which  upon  review  is  determined 
by  the  Go  emment  to  meet  the  requirements 
of  Section  136  for  assignment  of  prefereifce 
as  a  U.S.  I  erson. 

Preferei  ice  means  subtraction  by  the 
Govemm<  nt  of  ten  percent  (10%)  from  the 
total  evah  ated  price  of  an  offer. 

U.S.  pe,  son  means  a  company,  partnership, 
or  joint  v«  nture  that  the  Government 
determin«  s,  after  consideration  of  all  ^ 
available  nformation,  including  but  not 
limited  to  that  provided  by  the  offeror  in 
response  o  the  solicitation,  to  be  qualified 
for  assign  nent  of  preference  pursuant  to 
Section  1  16. 

(c)  Rep  esentation.  The  offeror  represents 
as  part  of  its  offer  that  it  D  is,  D  is  not  eligible 
for  prefer  snce  as  a  U.S.  person.  [Complete  a 
Statemen '.  of  Qualifications  for  Purposes  of 
Obtainini  Preference  as  a  U.S.  Person  if  the 
offeror  re  presents  that  it  is  eligible.  See 
paragrap  i  (d)  of  this  provision.] 

Warnii  g;  Any  material  misrepresentation 
made  in  I  le  Statement  of  Qualifications  may 
be  the  ba  ;is  for  disqualification  of  an  offeror 
and  refer  snce  for  consideration  of  suspension 
or  deban  lent  or  for  prosecution  under 
Federal  I  iw  [cf  18  U.S.C.  1001).  Offeror 
qualifical  ions  will  be  determined  primarily 
on  the  ba  sis  of  information  submitted  in  the 
Statemen  t  of  Qualifications,  including 
Attachmi  mts  thereto,  but  the  Govermnent 
may.  at  i  s  discretion,  rely  on  information 
containe  1  elsewhere  in  the  offeror's  proposal 
or  obtain  sd  from  other  sources.' 

(d)  Sta  lement  of  Qualifications  for 
Purposes  of  Obtaining  Preference  as  a  U.S. 
Person  (^  2  U.S.C.  4864).  An  offeror  that 
represen  s  that  it  is  eligible  for  preference  as 
a  U.S.  p«  rson  must  provide  the  following 
informat  on.  This  Statement  of  Qualifications 
must  be  i  complete  and  certified  document, 
and  subi  litted  as  a  separate  Volume  5,  with 
all  nece!  sary  attachments,  as  defined  in 
Section  .  of  this  solicitation. 
STATEh  [ENT  OF  QUALIFICATIONS  FOR 
PURP05  ES  OF  OBTAINING  PREFERENCE 
AS  A  U.  5.  PERSON  L22  U.S.C.  4864) 

Name  and  address  of  U.S.  person 
organiza  don  providing  this  information: 


Introc  action.  Section  136  of  the  Foreign 
Relatioi  s  Authorization  Act  for  Fiscal  Years 
1990  anfl  1991,  Public  Law  101-246  (22 
U.S.C.  4B64),  as  amended,  provides  that  a 
"United  States  person"  or  a  "qualified 
United  I  itates  joint  venture"  must  meet 
certain  i  equirements,  listed  in  the  Act,  to  be 
eligible  or  the  statutory  preference.  To  assist 


business  entities  to  determine  whether  they 
qualify  as  a  U.S.  person  or  U.S.  joint  venture 
person  entitled  to  preference  under  section 
136,  guidance  is  hereby  provided.  Only  those 
prospective  offerors  submitting  a  properly 
completed  and  certified  Volume  5  with  their 
initial  proposals  will  be  considered  in  the 
determination  of  eligibility  for  assignment  of 
preference  as  a  U.S.  person  or  U.S.  joint 
venture  person.  For  ease  of  reference, 
statutory  language  is  quoted  immediately 
before  the  definitions  that  apply  to  it.  Space 
for  the  requiredinformation  is  provided 
immediately  following  each  definition. 

Note:  The  Statement  of  Qualifications  shall 
provide  information  correctly  applicable  to 
the  U.S.  person  whose  qualifications  are 
being  certified,  and  shall  not  include 
information  pertaining  to  corporate  affiliates 
or  subsidiaries.  Organizations  that  wish  to 
use  the  experience  or  financial  resources  of 
another  organization  or  individual,  including 
parent  companies,  subsidiaries,  or  local 
national  or  offshore  organizations,  must  do  so 
by  way  of  a  joint  venture.  The  contract 
resulting  from  this  solicitation  shall  not 
allow  subcontracting.  A  prospective  offeror 
may  be  a  sole  proprietorship,  a  formal  joint 
venture  in  which  the  co-venturers  have 
reduced  their  arrangement  to  writing,  or  a  de 
facto  joint  venture  vnth  no  vmtten 
agreement.  To  be  considered  a  "qualified 
joint  venture  person,"  the  joint  venture  must 
have  at  least  one  firm  or  organization  that 
itself  meets  all  the  requirements  of  a  U.S. 
joint  venture  person  listed  in  Section  136.  By 
signing  this  proposal,  the  U.S.  person  co- 
venturer  agrees  to  be  individually 
responsible  for  performance  of  the  contract, 
notwithstanding  the  terms  of  any  joint    ~ 
venture  agreement. 

1.  Section  136(d)(1):  "The  term  'United 
States  person'  means  a  person  which — (A)  is 
incorporated  or  legally  organized  under  the 
laws  of  the  United  States,  including  the  laws 
of  any  State,  locality,  or  the  District  of 
Columbia." 

Definitions  for  purposes  of  Section  136 
determinations  of  eligibility — 

Incorporated  means  the  state  of  legal 
recognition  as  an  artificial  person  that  may  be 
afforded  to  a  business  entity  pursuant  to  the 
laws  of  any  United  States  jurisdiction  or 
componentthereof. 

Legally  organized  means  the  state  of  legal 
recognition  that  may  be  afforded  to  a 
business  entity  that  is  other  than  a  ' 

corporation  pursuant  to  the  laws  of  any 
United  States  jurisdiction  or  component 
thereof.  This  is  the  least  form  of  legal 
recognition  that  will  qualify  an  offeror  for 
this  preference.  Only  those  prospective 
offerors  that  have  legal  status,  including  the 
right  to  bring  suit,  to  sign  contracts,  and  to 
hold  property  under  the  law  of  the 
jurisdiction  under  which  they  are  doing 
business  will  qualify  as  legally  organized.  A 
natural  person  who  is  a  United  States  citizen 
acting  in  her  or  her  entrepreneurial  capacity 
will  be  deemed  to  be  a  "person  legally 
organized"  within  the  scope  of  this 
definition,  provided  that  the  prospective 
offeror  holds  all  required  licenses  to  do 
business  in  the  jurisdiction  he  or  she  is 
located. 

United  States  means  any  jurisdiction  that 
is  one  of  the  fifty  States,  the  District  of . 
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Columbia,  a  United  States  territory,  a  United 
States  possession,  or  the  Commonwealth  of 
Puerto  Rico  and  the  Northern  Mariana 
Islands. 

Question  1.  The  organization  seeking 
eligibility  under  Section  136  is  Q 
incorporated  or  is  D  legally  organized  under 
the  laws  of  what  jurisdiction? 


64313 


2.  Section  136(d)(1):  "The  term  'United 
States  pei*n'  means  a  person  that— (B)  has 
Its  principal  place  of  Business  in  the  United 
States." 

Definitions  for  purposes  of  Section  136 
determinations  of  eligibility — 

"Principal  place  of  business"  means  the 
geographic  location  of  the  main  office  or  seat 
of  management  of  the  prospecUve  offeror.  For 
purposes  of  this  Statement,  a  prospective 
offeror  shall  identify  only  one  principal  place 
of  business,  and  such  location  shall  include 
at  least  the  offices  of  the  chief  operating 
officer  and  headquarters  staff.  The  named 
location  must  be  a  United  States  jurisdiction 
m  which  the  prospective  off^eror  may  bring 
suit  and  be  sued  and  in  which  service  of 
process  shall  be  accepted. 

Question  2(a).  The  organizaUon  seeking 
eligibility  has  its  principal  office  in  what  city 
and  state? 


Question  2(b).  What  kind  of  tax  return  was 
or  will  be  filed,  and  in  what  jurisdiction, 
during  the  current  calendar  year?  The 
jurisdicUon  identified  herein  need  not  be  the 
same  jurisdiction  identified  in  Question  2(a). 

(i)  Jurisdiction:  

(ii)  Type  of  retom  (e.g.,  income  tax, 
fi-anchise  tax,  etc.).  Include  all  that  apply: 


3.  Section  136(d)(1):  "The  term  "United 
States  person'  means  a  person  which— (C) 
has  been  incorporated  or  legally  organized  in 
the  United  States— (i)  for  more  than  2  (two) 
years  before  the  issuance  date  of  the 
invitation  for  bids  or  request  for  proposals 
with  respect  to  the  contract  under  subsection 
(c)  of  this  section." 

Definitions  for  purposes  of  Section  136 
determinations  of  eligibility — 

Has  been  incorporated  or  legally  organized 
means  that  the  organization  can  show 
continuity  as  an  ongoing  business. 
Organizations  that  have  changed  only  their 
names  meet  the  continuity  requirement  of 
this  subsection.  Organizations  that  have  been 
bought,  sold,  merged,  or  otherwise 
substantially  altered  or  enlarged  their 
principal  business  activities  will  have  the 
burden  of  proving  that  there  have  been 
ongoing  operations  by  the  same  business 
entity  for  the  required  period  of  time.  If  the 
successor  entity  has  acquired  all  of  the  assets 
and  liabilities  of  the  predecessor  enUty  and 
the  predecessor  entity  has  no  further 
existence,  the  successor  may  claim  the 
incorporation  or  legal  organization  date  of 
the  predecessor.  In  any  other  circumstance, 
the  prospective  offeror  must  show  that  the 
law  of  the  jurisdiction  in  which  it  operates 
regards  the  prospective  offeror  as  the 
complete  successor  in  interest  of  the 
predecessor  entity  for  the  purpose  of 
contfectual  obligations. 


Issuance  date  means  the  date  in  Block  5  of 
the  Standard  Form  33  accompanying  this 
solicitation. 

years  means  calendar  years  measured  from 
day  of  the  month  to  day  of  the  month.  For 
example,  January  l,  2002  through  December 
31,  2002  is  one  calendar  year,  as  is  July  1 
2002  through  July  1,2003.  ' 

Question  3: 

(i)  On  what  date  was  the  organization 
seeking  eligibility  incorporated  or  legally 
organized? 


(ii)  If  this  date  is  less  than  two  years  before 
the  issuance  date,  on  the  basis  of  what 
documentation  does  the  organizaUon  seeking 
ehgibihty  claim  that  it  has  been  in  business 
for  the  requisite  period  of  time? 


(Identify,  and  forward  copies  as  an 
Attachment  to  this  Statement). 

4.  Section  136(d)(1):  "The  term  'United 
States  person'  means  a  person  which— (D) 
has  performed  within  the  United  States  or 
overseas  security  services  similar  in 
complexity  to  the  contract  being  bid." 

Definitions  for  purposes  of  Section  136 
determination  of  eligibility — 

Complexity  means  the  physical  size  or 
extent  of  the  effort,  as  described  in  Section 
B  and  Exhibit  A  of  this  solicitaUon; 
combined  with  the  required  quahty  of  the 
effort  as  described  in  SecUons  C  and  H  of  this 
-     solicitation. 

Overseas  means  within  any  jurisdiction 
Uiat  is  not  a  part  of  the  United  States  as 
defined  below. 

Perfonned  means  contracts  that  have  been 
hilly  completed  by  the  prospective  offeror 
and  accepted  by  the  other  party  to  the 
transaction.  Contracts  still  in  progress  have 
been  performed  for  purposes  of  this 
definition  if  performance  in  complexity  to 
the  contract  being  bid  has  been  ongoing  for 
at  least  one  year.  Contracts  need  not  have 
been  with  the  U.S.  Government. 

Security  services  means  work  of  a  kind  as 
to  fall  within  or  compare  closely  with  those 
described  in  the  Statement  of  Work  in 
Section  C  of  this  solicitation.  An  entity 
whose  only  security  services  experience  was 
performed  by  its  legally  distinct  parent  or 
subsidiary  organization  will  not  be 
considered  to  have  security  services 
experience. 

Within  the  United  States  means  within  the 
legal  geographic  boundaries  of  a  United 
States  jurisdiction  that  is  the  place  where  the 
subject  matter  (e.g.,  services)  of  tiie  conduct 
or  other  arrangement  was  in  fact  completed. 
The  place  where  the  conti^ct  or  other 
arrangement  was  negotiated  or  signed  is  not 
relevant  to  this  definition. 

Question  4:  Describe  in  an  Attachment  to 
this  Statement  (see  L.1.3.5),  the  qualifying 
similar  contracts  or  other  arrangements 
performed  by  the  prospective  offeror.  Provide 
required  information  on  a  sufficient  number 
of  arrangements  to  show  that  similar  services 
have  been  performed  overseas  or  in  the 
United  States.  The  description  must  consist 
of  the  following  information  on  each 
arrangement,  which  shall  be  submitted  as  an 
Attachment  to  this  Statement: 
Location:  (city  and  state  or  country) 

Type  of  service:  (for  example,  stationary 
guards,  roving  paU-ol,  quick-reaction  force 
etc.] 


Complexity:  (type  of  facifities  guarded,  and 
number  or  extent  of  facilities,  number  of 
guards,  etc.) 

5.  Section  136(d)(1):  "The  term  'United 
States  person'  means  a  person  which— (E) 
with  respect  to  Uie  conUact  under  subsaction 
(c)  of  this  section,  has  achieved  a  total 
business  volume  equal,  to  or  greater  than  the 
value  of  the  project  being  bid  in  3  years  of 
the  5-year  period  before  the  date  specified  in 
subparagraph  (C)." 

Definitions  of  purposes  of  Section  136 
determination  of  eligibility — 

3  yMfs  of  the  5-year  period  before  the  date 
specrfied  in  subparagraph  (C)  means  the 
three  to  five  calendar  year  period 
immediately  preceding  the  issuance  date  of 
this  solicitaUon. 

Total  business  volume  means  the  U.S 
dollar  value  of  the  gross  income  or  receipte 
reported  by  the  prospective  offeror  on  its 
annual  federal  income  tax  returns, 
years  means  calendar  years. 
Question  5.  Describe  in  an  Attachment  to 
this  Statement  [see  L.1.3.5).  for  at  least  three 
of  Uie  five  twelve-month  income  tax  periods 
(fiscal  years)  defined  below,  the  gross 
receipts  of  the  organization  seeking 
eligibility.  . 

(i)  The  fiscal  year  ending  during  the 
calendar  year  that  includes  the  date  of  this 
solicitation. 

(ii)  The  fiscal  year  ending  in  the  calendar 
year  immediately  prior  to  the  calendar  year 
that  includes  the  date  of  this  solicitation. 

(iii)  The  fiscal-year  ending  in  the  calendar 
year  two  years  before  the  calendar  year  that 
includes  the  date  of  this  solicitation. 

(iv)  The  fiscal  year  ending  in  the  calendar 
year  three  years  before  the  calendar  year  that 
includes  the  date  of  this  solicitaUon. 

(v)  The  fiscal  year  ending  in  the  calendar 
year  four  years  before  the  calendar  year  that 
includes  the  date  of  this  solicitation. 

An  entity  will  be  deemed  to  have  met  this 
requirement  if  the  total  cumulative  business 
volume  for  the  three  years  presented  exceeds 
the  conti-act  price  at  time  of  award  under  this 
solicitation  for  the  ftill  term  for  which  prices 
are  solicited,  including  any  option  periods 

6.  Section  136(d)(1):  "The  tprm  'United 
States  person'  means  a  person  which— (F)(i) 
employs  United  States  citizens  in  at  least  80 
percent  of  its  principal  management 
positions  in  the  United  States;  and  (F)(ii) 
employs  United  States  citizens  in  more  than 
half  of  its  permanent  full-time  positions  in 
the  United  States." 

Definitions  for  purposes  of  Section  136 
determinations  of  eligibility — 

Full-time  (positions)  means  those 
personnel  positions  in  which  the  occupants 
are  expected  to  and  ordinarily  work  for  40  or 
more  hours  per  week. 

In  the  United  States  refers  to  those 
personnel  positions  that  are  encumbered  as 
of  the  date  of  this  solicitation  and  tiiat  the 
prospective  offeror  maintains  in  geographic 
locations  within  the  jurisdictions  defined 
above  as  constituting  the  United  States. 

Permanent  (positions)  means  personnel 
positions  that  are  intended  to  be  indefinite  as 
to  length  of  employment,  as  opposed  to 
limited,  seasonal,  or  project -length  personnel 
appointments. 

Permanent,  full-time  positions  means  that 
portion  of  the  prospective  offeror's  workforce 
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thai  continues  to  be  employed  without  regard 
to  the  ordinary  fluctuations  of  production  or 
projects. 

Principal  management  positions  means 
those  personnel  positions  including  at  least 
the  diief  executive  officer  (if  any)  and  the 
chief  operating  officer  (whether  by  title  or  by 
function)  of  the  organization  seeking 
eligibility,  together  with  all  those 
management  officials  who  constitute  the 
highest  levels  of  management  authority 
within  the  organization.  In  the  case  of  a 
partnership,  all  general  partners  are  deemed 
to  hpld  principal  management  positions.  In 
the  case  of  a  corporation,  those  officers  of  the 
corporation  who  are  principally  responsible 
for  the  day-to-day  operation  of  the 
corporation.  Members  of  corporation  boards 
of  directors  do  not  occupy  "principal 
management  positions"  simply  by  virtue  of 
their  service  on  the  board.  In  all  cases,  the 
term  "principal  management  positions"  also 
includes  the  position  or  positions  held  by  the 
individual  or  individuals  in  the  United  States 
who  will  have  primary  corporate 
management  oversight  responsibility  for  this 
contract  if  the  prospective  contractor  is 
awarded  the  contract. 

United  States  citizen  means  natural 
persons  with  United  States  citizenship  by 
virtue  either  of  birth  or  of  naturalization. 

Question  6(a):  The  organization  seeking 
eligibility  shall  list  all  of  its  principal 
management  positions  and  identify  the 
current  occupant  of  each  listed'position  by 
name  and  citizenship.  Provide  the 
information  as  an  Attachment  to  this 
Statement  in  the  following  format: 

(i)  Principal  management  positions  in  the 
United  States 
Chief  Executive  Officer  (if  any): 

(name) 


(citizenship) 
Chief  Operating  Officer: 


(name) 


(citizenship) 
(ii)  For  each  additional  corporate  officer 
having  principal  responsibility  for  the  day-to- 
day operations  of  the  corporation,  list 
position,  name,  and  citizenship. 

Position  Name  Citizenship 


(iii)  Individual(s)  in  the  United  States 
expected  to  have  primary  management 
oversight  responsibility  for  contract  if  it  is 
awardfed: 


(name) 


(citizenship) 
Question  6(b):  Number  of  permanent,  full- 
time,  currently  encimibered  personnel 


positions  hat  are  located  in  the  United  States 
(good  fait  [  estimates  acceptable): 


Questid^  6(c):  Number  of  United  States 
citizens  currently  employed  in  permanent, 
full-time  positions  that  are  located  in  the 
United  States  (good  faith  estimates 

acceptably ): 

7.  Sectibn  136(d)(1):  "The  term  'United 
States  person'  means  a  person  which — (G) 
has  the  exsting  technical  and  financial 
resourceskn  the  United  States  to  perform  the 
contract.'] 

Definitions  for  purposes  of  Section  136 
determinations  of  eligibility — 

Existing  technical  and  financial  resources 
means  te  Jinical  and  financial  capability 
within  thf  United  States  to  mobilize 
adequate  $taffing,  equipment  and 
organizatj  onal  arrangements  to  perform  the 
contract.  Adequate  technical  resources  may 
be  demot  slrated  by  presenting  an 
organizat  on  chart,  and  resumes  of  current 
officers  a  id  employees  in  the  United  States 
who  poss  3SS  skills  and  expertise  necessary  to 
provide  n  lanagement  and  oversight  of  the 
work.  Otl>er  indicia  will  be  considered  if 
offered  ta  demonstrate  that  the  prospective 
offeror  ha  s  available  resources  in  the  United 
States  ad(  iquale  to  provide  home  office 
managem  ent  and  oversight  of  the  work. 
Adequate  financial  resources  may  be 
demonsti  ated  by  proof  of  possession  of  a 
combinat  ion  of  net  worth,  bank  lines  of 
credit,  or  bank  guarantees.  If  lines  of  credit 
or  bank  g  iiarantees  are  used  to  demonstrate 
adequatelfinancial  resources,  they  must  be 
from  entikies  within  the  United  States. 

Questii  m  7:  Submit,  as  an  Attachment  to 
this  Statj  ment,  materials  demonstrating 
existing  I  »chnical  and  financial  resources  in 
the  Unite  d  States  (see  L.1.3.5). 

8.  Sect  on  136(d)(2):  "The  term  'qualified. 
'United  i  tates  joint  venture  person'  means  a 
joint  ven  ure  in  which  a  United  States  person 
or  persoi  s  owns  at  least  51  percent  of  the 
assets  of  the  joint  venture." 

Definil  ions  for  purposes  of  Section  136 
determiaations  of  eligibility — 

Assets  means  tangible  and  intangible 
things  ol  value  conveyed  or  made  available 
to  the  joi  Qt  venture  by  the  co-venturers.  To 
be  qualil  ied  for  U.S.  prefersnce,  51  percent 
of  the  as  sets  of  the  joint  venture  must  be 
owned  b  y  the  U.S.  person  co-venturer(s). 

Joint  V  snture  means  a  formal  or  de  facto 
associati  on  of  two  or  more  persons  or  entities 
to  carry  )ut  a  single  business  enterprise  for 
profit,  fc  r  which  purpose  theyxombine  their 
property ,  money,  effects,  skills,  eind 
knowlec  ge.  To  be  acceptable,  all  members  of 
a  joint  V  snture  must  be  jointly  and  severally 
liable  fa  full  performance  and  resolution  of 
matters  prising  out  of  the  contract. 

Question  8(a):  The  prospective  offeror  □  is 
D  is  not  a  joint  ventxu'e. 

Quest  on  8(b):  If  the  prospective  offeror  is 
a  joint  V  mture,  the  U.S.  person  participant  is; 

(name) 


(address) 

Question  8(c):  Uihe  prospective  offeror  is 
a  joint  venture,  the  names,  and  countries  of 
citizenship  for  all  co-venturers  are  as  follows: 

(name) 

(citizenship] 

(name) 


(citizenship) 
(name) 


(citizenship) -_ 

Question  8(d):  If  the  prospective  offeror  is 
a  joint  venture,  the  U.S.  person  will  own  at 
least  51  percent  of  the  assets  of  the  joint 
venture. 

I  so  certify:  (name) 

(position) 

(title)  

(e)  Signature:  By  signing  this  document, 
the  offeror  indicates  tibat  to  the  best  of  his  or 
her  knowledge,  all  of  the  representations  and 
certifications  provided  in  response  to  the 
questions  contained  in  this  Statement  of 
Qualifications  are  accurate,  current,  and 
complete  and  that  the  offeror  is  aware  of  the 
penalty  prescribed  in  18  U.S.C.  1001  for 
making  false  statements. 
(End  of  provision) 

90.  Section  652.242-70  is  amended  by 
removing  "642.271"  and  inserting 
"642.272(a)"  in  its  place  in  the  clause 
prescription.  - 

91.  Section  652.242-73  is  amended  by 
removing  "642.271(bl"  and  inserting 
"642.272(b)"  in  its  place  in  the  clause 
prescription  and  in  Alternate  1. 

PART  653— FORMS 

92.  Section  653.101-70  is  amended  by 
adding  a  sentence  at  the  end  reading  as 
follows:  "The  State  Department  forms 
are  available  through  the  Department's 
intranet  Web  site  at  http:// 
arpsdir.a.state.gov/eforms.html." 

93.  Section  653.219-71  is  added  to 
read  as  follows: 

653.21»-71    DOS  form  DS-4053, 
Department  of  State  Mentor-Protisge 
Program  AppHcatkm. 

As  prescribed  in  619.102-70(1),  DS- 
4053  is  prescribed  for  use  in  applying 
for  an  agreement  under  the  Department 
of  State  Mentor-Protege  Program. 

94.  Subpart  653.3,  consisting  of 
sections  653.300  and  653.303,  is 
removed. 

Dated:  October  17,  2003. 
Corey  M.  Rindner, 

Procurement  Executive,  Department  of  State. 
(FR  Doc.  03-27971  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Methow  Transmission  Project, 
Olcanogan  and  Wenatchee  National 
Forests,  Olcanogan  County,  WA 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA  Forest  Service  and  the 
Okanogan  PubUc  Utility  District  No.  1 
(PUD)  will  jointly  prepare  an 
Environmental  Impact  Statement  (EIS) 
that  will  evaluate  altematives  to  provide 
reliable  electric  power  to  the  Methow 
Valley  and  improve  electric  distribution 
to  customers  in  the  lower  Methow 
Valley.  The  project  is  located  in 
Okanogan  County,  Washington. 
Although  the  proposed  action  does  not 
involve  Federal  lands,  two  of  the 
preliminary  altematives  identified  for 
this  project  involve  a  "hot"  rebuild  of 
the  existing  Loup-Loup  electric 
transmission  line.  A  "hot"  rebuild 
would  involve  replacing  the  existing 
high-voltage  transmission  line  and  its 
poles  while  maintaining  power  in  the 
existing  lines.  Approximately  4.5  miles 
of  the  27  mile  Loup-Loup  transmission 
line  is  located  on  the  Okanogan 
National  Forest,  approximately  12  miles 
west  of  the  town  of  Okanogan.  The 
proposed  "hot"  rebuild  altematives 
would  require  additional  clearing  of 
vegetation  in  the  existing  right-of-way 
(ROW)  on  National  Forest  System  (NFS) 
lands.  The  proposed  project  will  comply 
with  direction  in  the  1989  Okanogan 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan),  as 
amended.  The  Forest  Plan  provides  the 
overall  guidance  for  management  of 
NFS  lands  included  in  this  proposal.  In 
addition,  the  Loup-Loup  line  also 
traverses  approximately  one  mile  of 
Bureau  of  Land  Management  lands.  The 
agencies  invite  written  comments  on  the 


scope  of  this  project.  In  addition,  the 
agencies  give  notice  of  this  analysis  so 
that  interested  and  affected  individuals 
are  aware  of  how  they  may  participate 
and  contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
December  15,  2003.  A  public 
information  and  scoping  meeting  is 
=    proposed  to  be  held  in  November  to 
provide  information  about  the  project  to 
the  public  and  to  allow  people  to 
comment  on  the  project. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Keith  Rowland,  Project 
Coordinator,  Okanogan  Valley  Office, 
1240  Second  Avenue  South,  Okanogan 
Washington  98840  [Phone:  (509)  826- 
3067;  E-mail:  krowland@fs.fed.us]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  EIS  to  Keith  Rowland, 
Project  Coordinator,  Okanogan  Valley 
Office,  1240  Second  Avenue  South, 
Okanogan,  Washington  98840  [Phone- 
(509)  826-3067;  E-mail: 
krowland@fs.fed.us]. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action:  The 
Okanogan  Public  Utility  District  (PUD) 
is  a  non-profit  local  government  entity 
whose  mission  is  to  provide  reliable 
electrical  service  to  those  within  its 
defined  boundaries,  and  to  plan  for  the 
future  electrical  service  needs  of  its 
constituency  (TiUe  54  RCW).  The  PUD 
is  responsible  for  providing  electiical 
service  to  the  communities  of  Pateros, 
Twisp,  and  the  unincorporated  area  of 
the  lower  Metiiow  Valley  in  Okanogan 
Coimty,  among  other  communities  in  its 
service  area.  The  Okanogan  National 
Forest  Land  and  Resource  Management 
Plan  permits  and  gives  priority  to 
special  uses  that  provide  public  service. 
Pateros,  Twisp,  and  the  unincorporated 
lower  Methow  Valley  area  are  currenUy 
served  by  a  single  transmission  route 
constructed  in  1948  that  crosses  Loup 
Loup  Pass  fi-om  Okanogan  to  Twisp. 
Distiibution  of  that  electrical  service 
throughout  the  lower  Methow  Valley 
depends  on  a  system  that  is  approaching 
capacity  now  under  average  winter 
conditions  and  will  not  meet  severe 
winter  demand.  The  PUD  has  proposed 
the  constmction  of  a  new  transmission 
line,  a  new  substation,  and 
improvements  to  the  distribution  system 
in  order  to  meet  its  obligations  under 


the  law  to  provide  reliable  electricity  at 
reasonable  rates  to  its  ratepayers. 

The  PUD  is  also  a  party  to  a  general 
transfer  agreement  (GTA)  with  the 
Bonneville  Power  Administration  (BPA) 
for  providing  transmission  service  to  the 
Okanogan  County  Electric  Cooperative 
(Co-op).  The  Co-op  provides  service  to 
the  upper  Methow  Valley  including  the 
towns  of  Winthrop  and  Mazama.  BPA 
has  notified  the  PUD  that  the  reliability 
of  the  existing  transmission  system  is 
below  standard. 

Proposed  Action:  The  proposed 
action,  the  project  proposed  by  the  PUD, 
involves  construction  of  approximately 
26.5  miles  of  115  KV  electric 
transmission  line  and  associated  access 
roads  between  TWisp  and  Pateros  in 
Okanogan  County,  Washington.  The 
first  5.5  miles  of  transmission  line  (from 
the  existing  Twisp  substation)  would 
overbuild  existing  distribution  along 
highways  20  and  1523.  Existing  poles 
would  be  replaced  as  part  of  this 
overbuild.  The  remainder  of  the 
proposed  transmission  line  would  be 
constructed  along  the  benches  and 
foothills  to  the  east  of  Highway  153.  The 
final  1.7  miles  of  the  proposed 
transmission  line  (south  to  the  existing 
Pateros  substation)  would  parallel 
Watson  Draw  Road.  The  proposed 
project  would  also  include  construction 
of  a  new  substation  located  along 
Highway  153  between  Carlton  and 
Methow  in  the  Gold  Creek  area,  as  well 
as  improvements  to  the  existing 
distribution  system.  Construction  of  the 
proposed  project  would  occxu-  in  2006. 
Under  NEPA,  the  "proposed  action" 
may  be,  but  is  not  necessarily,  the 
agency's  "preferred  alternative."  The 
proposed  action  identified  above 
represents  the  PUDs  initial  proposal 
that  has  not  yet  undergone  analysis  in      . 
the  EIS  process.  The  EIS  process  will 
involve  evaluation  of  the  proposed 
action  described  above,  as  well  as  other 
reasonable  altematives  to  the  proposed 
action. 

Altematives:  For  the  purposes  of  this 
analysis,  the  PUD  and  Forest  Service 
have  identified  preliminary  action 
altematives  for  consideration  in  the 
scoping  process.  The  preliminary  action 
altematives  all  include  construction  of 
new  electric  transmission  capacity  and 
improvement  of  the  existing  distribution 
capacity.  Four  of  the  preliminary  action 
altematives  also  include  constmction  of 
a  new  substation  in  the  Gold  Creek  area 
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near  Washington  State  Route  153.  Two 
of  the  preliminary  alternatives  involve  a 
"hot"  rebuild  of  the  existing  Loup-Loup 
electric  transmission  line. 
Approximately  4.5  miles  of  the  27  mile 
Loup-Loup  transmission  line  is  located 
on  the  Okanogan  National  forest, 
approximately  12  miles  west  of  the 
tOM^n  of  Okanogan  and  approximately 
one  mile  is  located  on  Bureau  of  Land 
Management  Land,  two  miles  southwest 
of  Okanogan.  The  proposed  "hot" 
rebuild  alternatives  would  require 
additional  clearing  of  vegetation  in  the 
existing  ROW  on  National  Forest 
Service  (NFS)  lands. 

The  alternatives  currently  under 
consideration  are: 

•  The  No-action  alternative  under 
which  there  would  be  no  new  powerline 
built  and  non  "hot"  rebuild  of  the 
existing  Loup  Loup  line. 

•  The  proposed  Twisp/Pateros 
transmission  line  that  would  connect 
existing  substations  in  Twisp  and 
Pateros  and  involve  construction  of  a 
new  substation  located  along  Highway 
153  between  Carlton  and  Methow  in  the 

.  Gold  Creek  area,  as  well  as  distribution 
improvements. 

•  A  "hot"  rebuild  of  the  existing 
Loup-Loup  transmission  line  that  would 
include  approximately  15  miles  of  new 
transmission  line  from  Pateros  to  Gold 
Creek,  as  well  as  a  new  substation  in  the 
Gold  Creek  area.  This  new  transmission 
line  and  substation  are  assumed  to 
involve  the  same  alignment  and 
substation  proposed  for  the  Twisp/ 
Pateros  transmission  line  and 
substation. 

•  A  "hot"  rebuild  of  the  existing 
Loup-Loup  transmission  line  that  would 
include  an  upgrade  of  distribution 
between  Twisp  and  Pateros,  but  not  a 
substation  or  the  15  miles  of  new  line 

to  Gold  Creek. 

•  A  new  transmission  line  that  would 
overbuild  or  follow  the  existing 
distribution  line  near  the  Methow  River 
along  the  valley  floor,  including  a  new 

•substation. 

'  A  new  transmission  line  along  the 
valley  floor  that  would  be  aligned  to 
reduce  the  number  of  Methow  River 
crossings  associated  with  a  route  that 
overbuilds  or  follows  the  existing 
distribution  line.  This  alternative  would 
also  include  construction  of  a  new 
Substation. 

The  final  alternatives  analyzed  in  detail 
will  depend  on  issues  raised  during 
public  scoping. 

Lead  and  Cooperating  Agencies:  The 
Forest  Service  and  the  PUD  will  be  joint 
lead  agencies  in  accordance  with  40 
CFR  1501.5(b),  and  are  responsible  for 
preparation  of  the  EIS.  The  Forest 


Service  i  trill  serve  as  the  lead  NEPA 
agency. '  'he  PUD  will  serve  as  the  lead 
Washinf  ton  SEPA  agency.  The 
Washinf  ton  State  Department  of  Natural 
ResoUro  s  (DNR),  the  U.S.  Department 
of  the  In  erior,  Biueau  of  Land 
Managei  lent  (ELM),  and  the  Bonneville 
Power  A  dministration  (BPA)  will  be 
cooperating  agencies  are  needed. 

Nature  of  Decision  To  Be  Made:  The 
Forest  Supervisor  for  the  Okanogan  and 
Wenatcnee  National  Forests  will  decide 
whethento  permit  a  "hot"  rebuild  of  the 
existing  [Loup-Loup  electric 
transmii  sion  line  across  NFS  lands  if 
this  is  tl  e  preferred  alternative 
identified  by  the  agencies.  If  this 
alternative  is  permitted,  the  Forest 
Supervi  ior  will  also  decide  what 
mitigati  )n  measures  and  monitoring 
will  be  1  equired.  The  Forest  Supervisor 
will  onl  /  be  making  a  decision 
regardii  g  operations  on  NFS  lands.  The 
Forest  £  upervisor  will  not  have  a 
decisioi  i  to  make  if  the  PUD  selects  an 
altemat  ve  for  the  Methow 
Transm  ssion  Project  that  does  not 
involve  NFS  lands. 

Scopt  ng  Process:  Public  participation 
will  be  especially  important  at  several 
points  during  the  analysis.  The 
particip  ating  agencies  will  be  seeking 
informs  tion,  comments,  and  assistance 
from  Fe  deral.  State,  local  agencies. 
Native  ,  Vmerican  Tribes  and  other 
individ  jals  and  organizations  who  may 
be  intei  ested  in  or  affected  by  the 
proposi  d  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS.  The 
scopinj  process  includes: 

•  ld€  ntifying  major  issues  to  be 
analyze  d  in  depth. 

•  Idt  ntifying  issues  that  have  been 
addres!  ed  by  a  relevant  previous 
enviroi  mental  analysis  including  the 
SEPA  ( 'hecklist  and  Determination  of 
Nonsig  lificance  and  Response  to 
Comnn  nts  and  Additional  Information 
on  the  SEPA  Checklist  and  DNS 
docum  mts  prepared  by  the  PUD. 

•  Id(  ntifying  potential  environmental 
effects  af  the  alternatives  identified  to 
date. 

•  Id(  (ntifying  potential  alternatives 
that  m(  et  the  Piu-pose  and  Need  of  the 
project , 

•  N(  tifying  interested  members  of  the 
public  of  opportunities  to  participate 
throug  1  meetings,  personal  contacts,  or 
writtei  comment.  Keeping  the  public 
informled  through  the  media  and/or 
writteA  material  (e.g.,  newsletters, 
corres  londence,  etc.) 

Prelini  inary  Issues 

A  ni  mber  of  issues  were  identified  in 
the  pu  )lic  comment  received  on  the 
SEPA  'Checklist  and  Determination  of 
Nonsi,  pificance  issued  by  the  PUD  in 


August  1998.  Major  issues  identified 
included  potential  effects  to  eagles  and 
sharp-tailed  grouse,  critical  deer  habitat, 
noxious  weeds,  aesthetic  concerns,  and 
cumulative  effects.  These  issues  were 
identified  specifically  with  regards  to 
the  proposed  Twisp/Pateros 
transmission  line  route.  The  Forest 
Service  has  identified  thejollowing 
preliminary  issued  should  a  "hot" 
rebuild  of  the  existing  Loup-Loup 
transmission  line  be  identified  by  the 
agencies  as  the  preferred  alternative: 
impacts  on  visual  quality,  potential  for 
spread  of  noxious  weeds,  potential  for 
sedimentation,  and  safety  during 
construction. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process,  which  guides 
development  of  the  EIS.  The  Forest 
Service  is  seeking  public  and  agency 
comment  on  the  proposed  action  to 
identify  major  issues  to  be  analyzed  in 
depth  and  assistance  in  identif>'ing 
potential  alternatives  to  be  evaluated. 
Comments  received  to  this  notice, 
including  the  names  and  addresses  of 
those  who  comment,  will  be  considered 
part  of  the  public  record  on  this 
proposed  action,  and  will  be  available 
for  public  inspection.  Comments 
submitted  anonjmiously  will  be 
accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  part  215. 
Additionally,  pursuant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that,^ 
under  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality. 
Where  the  request  is  denied,  the  agency 
will  return  the  submission  and  notify 
the  requester  that  the  comments  may  be 
resubmitted,  without  name  and  address, 
within  a  specified  number  of  days. 
A  draft  EIS  will  be  prepared  for 
comment.  Copies  will  be  distributed  to 
iiiterested  and  affected  agencies, 
organizations,  and  members  of  the 
public  for  their  review  and  comment. 
The  comment  .period  on  the  draft  EIS 
will  be  45  days  bom  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federab  Register.  The  draft  EIS  is 
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expected  to  be  filed  in  September  2004. 
The  final  EIS  is  expected  to  be  filed  in 
May  2005. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structiire 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519,  553  (1978).  Also.  " 
envu-onmental  objections  that  could  be 
raised  at  the  draft  EIS  state  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model,  803  F.2d.  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris,  409  F.  Supp.  1334, 1338  (E.D 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  participating  agencies  at 
a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  participating  agencies  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procediu-al  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

fa  the  final  EIS,  the  participating 
agencies  are  required  to  respond  to 
comments  and  responses  received 
,  during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
poUcies  considered  in  making  a 
decision  regardmg  the  proposal.  The 
Forest  Supervisor  for  the  Okanogan  and 
Wenatchee  National  Forest  will  be  the 
Federal  responsible  official  for  this  EIS 
and  its  Record  of  Decision.  Should  the 
selected  alternative  involve  National 
Forest  System  lands,  the  Federal 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  Decision.  That  decision  will 


be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  November  3,  2003. 
James  L.  Boynton, 
Forest  Supeivisor. 

[FR  Doc.  03-28397  Filed  11-12-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
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Submission  for  OMB  Revie¥r; 
Comment  Request 


The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Permit  Family 
of  Forms. 
Form  Numbeiis):  None. 
OMB  Approval  Number:  0648-0205. 
Type  of  Request:  Regular  submission 
Burden  Hours:  9,862. 
Number  of  Respondents:  10,592! 
Average  Hours  Per  Response:  5 
minutes  for  a  dealer  permit  application; 
20  minutes  for  a  vessel  permit 
application;  4  hours  to  install  a  vessel 
monitoring  system  in  the  rock  shrimp 
fishery;  2  hours  to  annually  maintain  a 
vessel  monitoring  system;  .23  hours  for 
a  position  report;  1  hour  for  an  operator 
peimit  application;  2  hours  for  a  rock 
shrimp  vessel  non-renewed 
endorsement  request;  20  minutes  for  an 
aquacultured  live  rock  site  permit 
application;  45  minutes  for  an 
aquacultured  live  rock  site  evaluation 
report;  5  minutes  for  notification  of  the 
permit  purchase  price  for  a  permit 
transfer;  20  minutes  for  an  endorsement 
transfer  in  the  Gulf  red  snapper  fishery; 
5  minutes  for  an  endorsement 
(placement)  in  the  Gulf  red  snapper 
fishery;  20  minutes  for  other 
endorsements;  5  minutes  for  notification 
of  lost  or  stolen  traps  in  the  golden  crab 
or  Caribbean  spiny  lobster  fishery;  5 
minutes  for  an  observer  or  vessel  transit 
notification  m  the  golden  crab  fisheiy; 
15  minutes  for  a  notification  of 
authorization  for  trap  removal;  5 
minutes  for  notification  of  harvest 
activity  for  aquacultured  live  rock;  and 
5  minutes  for  a  permit  application  for 
octocoral  or  allowable  chemical  vessel 
permit.         , 

Needs  and  Uses:  Participants  in  the 
Federally-regulated  fishery  in  the 
Exclusive  Economic  Zone  of  the  South 
Atlantic,  Gulf  of  Mexico,  and  Caribbean 


are  required  to  obtain  Federal  permits 
under  the  existing  permit  program. 
NOAA  needs  information  ft-om  the 
applications  and  associated  data 
collections  to  idenUfy  fishing  vessels/ 
dealers/participants,  properly  manage 
the  fisheries,  and  generate  fishery- 
specific  data. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 
households. 

Frequency:  Biennially,  triennially, 
and  on  occasion. 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 145i  and 
Constitution  Avenue.  NW.,  Washington 
DC  20230  (or  via  the  fatemet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  202-395-7285,  or 
David    Rostkei^iomb. eop.gov. 

Dated:  November  4,  2003. 
Gwelljur  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

(PR  Doc.  03-28379  Filed  11-12-03;  8:45  am] 

BILLING  CODE  3510-22^ 


DEPARTMENT  OF  COMMERCE 
P.D.110503D] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Economic  Surveys  for  U.S. 
Commercial  Fisheries. 
Form  Numberfs):  None. 
OMB  Approval  Number.  0648-0369. 
Type  of  Request.  Regular  submission. 
Burden  Hours:  12.299. 
Number  of  Respondents:  9,678. 
Average  Hours  Per  Response:  The 
response  times  for  individual  surveys 
will  vary  from  a  10-minute  siuvey 
added  to  existing  logbooks  to  2  hours  for 
full  surveys. 

Needs  and  Uses:  NOAA  is  proposmg 
to  expand  its  current  clearance  for 
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economic  data  from  West  Coast 
commercial  fisheries  to  all  U.S.  regions. 
This  is  a  generic  approval  request.  The 
economic  data  collected  would  be  used 
to  address  statutory  and  regulatory 
mandates  to  determine  the  quantity  and 
distribution  of  net  benefits  derived  bom 
living  marine  resoiuces,  as  well  as  to 
predict  the  economic  impacts  bom 
proposed  management  options  on 
commercial  harvesters,  shoreside 
indiistries,  and  fishing  communities.  In 
particular,  the  data  will  be  used  to  meet 
the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  the  National 
Environmental  Policy  Act,  the 
Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  a  variety  of  state 
statutes. 

^  Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency.  On  occasion,  annually. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and " 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30- days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  202-395-7285,  or 
David Rostker@omb.eop.gov. 

Dated:  November  4,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  03-28381  Filed  11-12-03;  8:45  am) 

BOJJNQ  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
p.D.  110503F] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Scale  and  Catch  Weighing 
Requirements. 

Form  Numbeifs):  None. 


OMB  Approval  Number.  0648-0330. 
Type  (tf  Request  Regular  submission. 
Burdeb  Hours:  8,058. 
Number  of  Respondents:  39. 
y^verate  Hours  Per  Response:  45 
minuteslfor  a  record  of  daily  scale  test; 
45  minuies  per  day  for  printing  a  record 
of  the  wiight  of  each  delivery;  20-190 
hours  fof  documents  for  requesting  a 
scale  tyde  evaluation;  6  minutes  for  an 
inspection  request  for  at-sea  scales;  6 
minuteslfor  an  at-sea  scale  approval 
report/ sticker;  6  minutes  for  a  request  to 
inspect  Scales  on  behalf  of  NOAA;  2 
hours  fo  r  a  request  for  an  observer 
station  i  ispection;  5  minutes  for  an 
inspecti  )n  request  by  an  inshore 
process(  r;  40  hours  for  a  catch 
monitor  ng  and  control  plan;  8  hours  for 
an  adde:  \d\aa  to  a  catch  monitoring  and 
control  )lan;  and  5  minutes  for  a 
notifica  ion  of  an  observer  of  the 
offloadi  ig  schedule  to  delivery. 

Needi  and  Uses:  The  procedxues  in 
questioi  i  are  designed  for  Western 
Alaska  ( Community  Development  Quota 
(CDQ)  c  itcher/processors,  American 
Fisherie  s  Act  (AFA)  catcher/processors, 
and  AFi  ^  motherships.  This  existing 
informa  tion  collection  would  be  revised 
to  incoi  jorate  catch-weighing 
require!  lents  for  AFA  inshore 
processors  (shoreside  processors  and 
stationary  floating  processors). 

The  National  Marine  Fisheries  Service 
(NMFS;  must  be  able  to  ensiu-e  that  the 
total  w«  ight,  species  composition,  and 
catch  Ic  cation  for  each  delivery  are 
reportei  1  accurately.  This  is 
-accomp  lished  through  a  catch- 
monito:  ing  system  that:  allows  for 
independent  verification  of  catch 
weight]  species  composition  and  haul 
locatioB  data;  ensures  that  all  catch  is 
weighep  accurately;  and  provides  a 
record  of  the  weight  of  each  delivery 
that  may  be  audited  by  NMFS. 
Requin  ments  include  approval  of  scale 
types  f(  ir  use.  inspection  requests,  scale 
tests,  aj  1  inshore  processor  catch 
monito  ring  and  control  plan,  and 
printec  output  from  scales. 

Affet  ted  Public:  Business  and  other 
for-pro  it  organizations,  individuals  or 
houset  olds. 
Freq  lency.  On  occasion,  annually. 
Respondent's  Obligation:  Mandatory. 
OMfl  Desk  Officer:  David  Rostker, 
(202)3  35-3897. 

Copi  3S  of  the  above  information 
collect  on  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Depart  mental  Paperwork  Clearance 
Officei .  (202)  482-0266,  Department  of 
Comm  jrce.  Room  6625, 14th  and 
Consti  ution  Avenue,  NW.,  Washington, 
DC  20;  30  (or  via  the  Internet  at 
dHynt  i@doc.gov). 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  FAX  number  202-395-7285,  or 
David Rostkei®omb.eop.gov. 

Dated:  November  4,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-28383  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Materials  Processing  Equipment  ^ 
Technical  Advisory  Committee;  Notice 
of  Open  Rtoeting 

The  Materials  Processing  Equipment 
Technical  Advisory  Committee 
(MPETAC)  will  meet  on  December  4, 
2003  at  9  a.m.  in  Room  6087B  of  the 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials 
processing  equipment  and  reflated 
technology. 

Agenda: 

1.  Opening  remarks  and 
introductions. 

2.  Approval  of  minutes  from  previous 
meeting. 

3.  Presentation  of  papers  and 
comments  by  the  public. 

4.  Status  on  List  Review. 

5.  Comments  on  machine  tool  license. 

6.  Review  of  NffETAC  proposal  on  5- 
axis  large  machine  tools. 

7.  Review  of  MPETAC  proposal  on  jig 
grinder  machine  tools. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  Advisory 
Committees  MS:  1099D,  Bureau  of 
Industry  and  Security,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
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For  more  information  contact  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  November  6,  2003. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  03-28396  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  SSIO-JT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-41 2-803] 

Industrial  rWroceiiulose  from  the 
United  Kingdom:  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Diity  Administrative 
Review. 


EFFECTIVE  DATE:  November  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Mire  or  Howard  Smith,  AD/ 
CVD  Enforcement,  Office  4.  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4711 
and  (202)  482-5193,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  2,  2003.  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  the  United  Kingdom 
covering  the  period  July  1,  2002  through 
June  30,  2003  (68  FR  39511,  39512). 
On  August  19,  2003,  pursuant  to  a 
request  by  the  petitioner.  Green  Tree 
Chemical  Technologies,  Inc.  (Green 
Tree),  the  Department  initiated  an 
administrative  review  of  Imperial 
Chemical  Industries  PLC  (ICI)  and 
Troon  Investments  Limited  (TIL),  which 
are  subject  to  the  antidumping  duty 
order  on  industrial  nitrocellulose  from 
the  United  Kingdom,  for  the  period  July 
1,  2002  through  Jime  30,  2003.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  68  FR  50750,  50752  (August  22, 
2003).  On  October  31,  2003,  Green  Tree 
withdrew  its  request  for  an 
administrative  review  of  ICI  and  TIL. 

Rescission  of  Review 

Section  351.213(d)(1)  of  the 
Department's  regulations  provides  that  a 


party  that  requests  an  administrative 
review  may  withdraw  the  request 
within  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  administrative  review. 
Since  the  notice  of  initiation  of  this 
administrative  review  was  published  on 
August  22,  2003,  and  Green  Tree,  the 
party  requesting  this  administrative 
review,  withdrew  its  request  for  review 
within  90  days  after.the  date  of 
publication  of  the  notice  of  initiation, 
the  Department  is  rescinding  the 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  from  the  United  Kingdom 
for  the  period  July  1,  2002  through  June 
30,  2003,  in  accordance  with  section 
351.213(d)(1)  of  the  Department's 
regulations. 

This  notice  is  in  accordance  with 
section  777(i)(i)  of  the  Tariff  Act  of 
1930,  as  amended,  and  section 
351.213(d)(4)  of  the  Department's 
regulations. 

Dated:  November  5,  2003. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  11 

for  Import  Administration. 

[FR  Doc.  03-28446  Filed  11-12-03;  8:45  am] 

BILLING  CODE  351(M)S-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  110503C] 

Proposed  Information  Collection; 
Comment  Request;  Interim  Capital 
Construction  Fund  Agreement  and 
Certificate  Family  of  Forms 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  12,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Charles  L.  Cooper,  Financial 
Services  Division,  Office  of 
Constituency  Services,  National  Marine 
Fisheries  Service.  1315  East  West 
Highway,  Silver  Spring.  MD  20910  at 
301-713-2396,  ext.  213,  or  at 
Charles.Cooper@noaa.gov. 
SUPPLEMENTARY  INFORMATKMr 
I.  Abstract 

The  respondents  will  be  commercial 
fishing  industry  individuals, 
partnerships,  and  corporations  that 
want  to  enter  into  Capital  Construction 
Fund  agreements  with  the  Secretary  of 
Commerce.  Such  agreements  allow 
deferral  of  Federal  taxation  on  fishing 
vessel  income  deposited  into  a  fund  for 
the  respondent  for  use  in  the 
acquisition,  construction,  or 
reconstruction  of  a  fishing  vessel. 
Deferred  taxes  are  recaptured  by 
reducing  an  agreement  vessel's  basis  for 
depreciation  by  the  amount  withdrawn 
from  the  fund  for  its  acquisition, 
construction,  or  reconstruction.  The 
information  collected  from  agreement 
holders  is  used  to  determine  their 
eligibility  to  participate  in  the  Capital 
Construction  Fimd  Program  pursuant  to 
50  CFR  part  259. 

At  the  completion  of  the  construction/ 
reconstruction,  a  certificate  to  that  effect 
must  be  submitted. 

n.  Method  of  Collection 

The  information  will  be  collected  on 
forms:  the  Fishing  Vessel  Capital 
Construction  Fund  Application,  the 
Interim  Capital  Construction  Fund 
Agreement,  and  the  Certificate  of 
Construction/Reconstruction. 
m.Data 

OMB  Number:  0648-0090. 

Form  Number:  NOAA  Form  88-14. 

Trae  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondent^- 
1,000. 

Estimated  Time  Per  Response:  3.5 
hours  for  agreement;  and  1  hour  for  a 
certificate. 

Estimated  Total  Annual  Burden 
Hours:  2,250. 

Estimated  Total  Annual  Cost  to 
Public:  S3, 145. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and"  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology^. 

Comments  submitted  in  response  to 
this.notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  4.  2003. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-28380  Filed  11-12-03:  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  110503E] 

Proposed  information  Coilection; 
Comment  Request;  Eastern  Pacific 
Tuna  Vessel  Register  4nformation 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  re4uce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S!C. 
3506(c)(2)(A)).-' 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  12,  2004. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Trisha  Culver  at  562-980- 
4239  or  at  Trisha. Culvei^noaa. gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  Al)St  act 

Owners  of  vessels  that  fish  for  tuna  in 
Pacific  Ocean  (bounded  by 
of  the  Americas,  40°  N.  lat., 
at.,  and  150°  W.  long.)  were 

to  submit  information  about 
ihing  vessels  in  2000  so  that  the 
States  could  provide  information 
(  ssel  register  being  compiled 
he  terms  of  an  Inter- American 
Tuna  Commission  (lATTC) 
miiendation  approved  by  the 
of  State  under  the  Tuna 
tions  Act.  The  National  Marine 
Fisheries  Service  used  existing  sources 

mation  to  obtain  most  of  the 
nformption  needed,  but  vessel  owners 

uired  to  provide  some 
nformttion  as  well  as  a  picture  of  the 
with  its  registration  number 
g.  The  vessel  register  is  needed 

uniform  monitoring  of 
ance  With  lATTC  conservation 
m  inagement  recommendations  that 
im  )lemented  by  member 
erqments,  including  the  United 
Once  the  initial  information  was 
the  only  reporting 
requirement  wasto  report  changes  in 
characteristics,  ownership  or 
^formation  on  the  form.  It  is 
estimi  ted  that  no  more  than  30  vessel 
owner  >  would  be  subject  to  this 
requir  sment  in  any  3'ear.  In  addition,  it 
estifiated  that  20  reports  will  be 

annually  for  new  vessels  to  be 
on  the  register. 


II.  Me  hod  of  Collection 

Pap  (r  forms  and  pictures  are 
submi  ted. 

III.  Di  ta 

OM  3  Number.  0648-0431. 
Forfi  Number.  None. 

of  Review.  Regular  submission. 
Acted  Public:  Business  or  other  for- 


organizations. 
Est^nated  Number  of  Respondents: 


50. 

Estinated  Time  Per  Response:  1  hour 
for  tal  ing,  developing,  and  mailing 
vesse  picture.  Other  burden  varies  from 
5-20  r  linutes  depending  on  the  existing 
data  s  3ts  available  from  other  sources 
for  di  ferent  fleets  or  fleet  segments.  The 
estimi  ited  average  burden  for  reporting 
infort  lation  changes  or  for  reports  for 
\  essels  is  20  minutes. 

Estfjiated  Total  Annual  Burden^ 
47. 

Est  mated  Total  Annual  Cost  to 
Pubh}:  $350. 

rV.  Request  for  Comments 

Coiiments  are  invited  on:  (a)  Whether 
the  pi  oposed  collection  of  information 
is  net  essary  for  the  proper  performance 
of  th^  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  hmden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  4.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
IFR  Doc.  03-28382  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  1029030] 

Endangered  Species;  File  No.  1245 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

modification 

SUMMARY:  Notice  is  hereby  given  that  J. 
David  Whitaker,  South  Carolina 
Department  of  Natural  Resources,  P.O. 
Box  12559,  Charleston,  South  Carolina 
29422-2559,  has  requested  a 
modification  to  scientific  research 
Permit  No.  1245. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
15,  2003. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376;  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  PL  33702-2432;  phone  (727) 
570-5301;  fax  (727)  570-5320. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits, 
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Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resoim:es 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Jefferies  or  Carrie  Hubard,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  Permit  No.  1245, 
issued  on  May  19.  2000  (65  FR  36666) 
is  requested  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]  and 
the  regulations  governing  the  taking, 
importii^,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226). 

Permit  No.  1245  authorizes  the  permit 
holder  to  capture,  handle,  flipper  and 
PIT  tag,  blood  and  tissue  sample, 
perform  ultrasound  and  release  350 
loggerhead  {Caretta  caretta),  50  Kemp's 
ridley  [Lepidochelys  kempii),  lo  green 
(Cbehnia  mydas),  5  hawksbill 
[Eretmochelys  imbricata)  and  3 
leatherback  [Dermochelys  coriacea] 
turtles  along  the  South  Carolina 
coastline.  The  permit  holder  is 
requesting  authorization  to  satellite  tag 
9  loggerhead  turtles  and  acoustic  tag  24 
loggerhead  turtles.  No  more  than  6 
individuals  will  receive  both  tags.  The 
piu-pose  of  the  tags  is  to  begin  to 
determine  feeding  site  fidelity  and 
migratory  patterns  of  juvenile 
loggerhead  sea  turtles  along  the  South 
Carolina  coastline.  The  permit  holder  is 
also  requesting  a  one  year  extension  of 
the  permit,  which  would  mean  Permit 
No.  1245  would  expire  on  October  31 
2005. 

Dated:  November  6,  2003. 
Tammy  C.  Adams, 

Acting  Chief,  Permits.  Conservation  and 
Education  Division,  Office  of  Protected 
Resources.  NaUonal  Marine  Fisheries  Service. 
[FR  Doc.  03-28384  Filed  11-12-03;  8:45  am) 

BLUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Acceptance  of  Group  ApplicatkNi 
Under  Pub.  L.  95-202  and  Department 
of  Defense  Directive  (Dodd)  1000.20 

Under  the  provisions  of  Section  401, 
Pub.  L.  95-202  and  DoD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  appUcation  on  behalf  of 
a  group  known  as:  "The  U.S.  Civilian 
Employees  of  CAT,  Inc.,  Who  Were 
Flight  Crew  Personnel  (U.S.  Pilots,  Co- 
Pilots,  Navigators,  Flight  Mechanics, 
and  Air  Freight  Specialists)  and 
Aviation  Ground  Support  Personnel 
(U.S.  Maintenance  Supervisors, 
Operations  Managers,  and  Flight 
Information  Center  Personnel)  and 
Conducted  Paramilitary  Operations  in 
Korea,  French  Indochina,  Tibet  and 
Indonesia  From  1950  Through  1959; 
and  U.S.  Civilian  Employees  of  Air 
America  Who  Were  Flight  Crew 
Personnel  and  Ground  Support 
Personnel,  as  Described,  and  Conducted 
Paramilitary  Operations  in  Laos  fit)m 
1961  Through  1974,  When  the  War  in 
Laos  Ended;  and  U.S.  Civilian 
Employees  of  Air  America  Who  Were 
Flight  Crew  Personnel  and  Ground 
Support  Personnel,  as  Described,  and 
Conducted  Paramilitary  Operations  in 
Vietnam  From  1964  Through  1975, 
When  Saigon  Was  Evacuated  and  Air 
America  Flight  Operations  Ceased." 

Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  be  considered  active 
military  service  to  the  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DoD  Civilian/Military  Service  Review 
Board,  1535  Command  Drive,  EE-Wing, 
3rd  Floor,  Andrews  AFB,  MD  20762- 
7002.  Copies  of  documents  or  other 
materials  submitted  cannot  be  retxmied. 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Tf»e  Release  of  ttie  Draft  Environmentai 
Impact  Statement  and  ttie 
Announcement  of  a  Pul>lic  Hearing  for 
tfie  Relocation  of  Bogue  inlet  Cttannel 
Between  Emerald  Isle  and  Hammocks 
Beach  State  Park,  and  the  Placement 
of  the  Dredged  Material  onto  Emerald 
Isle  Beach,  in  Carteret  County,  NC 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers.  DoD. 
ACTION:  Notice 


Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-28331  Filed  11-12-03;  8:45  amj 

BILUNG  CODE  5001-05-P 


SUMMARY:  The  U.S.  Corps  of  Engineers 
(COE).  Wihnington  District,  Wilmington 
Regulatory  Field  Office  has  received  a 
request  for  Department  of  the  Army 
authorization,  pursuant  to  section  404  of 
the  Clean  Water  Act  and  section  10  of 
the  Rivers  and  Harbor  Act.  from  the 
Town  of  Emerald  Isle  for  the  relocation 
of  Bogue  Inlet  Channel  to  protect 
residential  homes  and  town 
infi^tructxu^s,  and  to  place  the  dredged 
material  on  approximately  5.0  miles  of 
beach  for  nourishment.  The  project  is 
being  proposed  to  move  the  main  ebb 
channel  in  Bogue  Inlet  to  a  more  central 
location  between  the  west  end  of  Bogue 
Banks  and  the  east  end  of  Bear  Island 
(Hammocks  Beach  State  Park).  The  main 
ebb  channel  through  Bogue  Inlet 
presently  occupies  a  position 
juxtaposed  to  the  west  end  of  the  Town 
of  Emerald  Isle  and  is  causing  severe 
erosion  that  threatens  development  in 
the  subdivision  known  as  The  Pointe. 

The  relocation  of  the  main  ebb 
channel  to  a  central  location  would 
restore  the  channel  to  a  position  it 
occupied  in  the  late  1970s  and  eliminate 
the  erosive  impact  of  tidal  currents  on 
the  east  shoulder  of  the  inlet.  A  portion 
of  the  material  removed  to  relocate  the 
main  ebb  channel  would  be  used  to 
close  the  existing  channel  with  the 
balance  of  the  material  used  to  nourish 
the  shoreline  on  the  west  end  of  the 
Town  of  Emerald  Isle. 

The  channel  through  Bogue  Inlet  has 
been-maintained  by  the  COE  for 
commercial  and  recreational  boating 
interest  since  1981.  The  COE  is 
authorized  to  maintain  the  channel  to  a 
depth  of  8  feet  mean  low  water  (mlw) 
over  a  width  of  150  feet.  Any  changes 
in  the  location  of  the  ebb  tide  delta 
chaimel  would  be  consistent  with  this 
maintenance  criteria. 
DATES:  The  public  hearing  will  be  held 
at  the  Emerald  Isle  Parks  and  Recreation 
Community  Center,  at  7500  Emerald  Isle 
Drive,  in  Emerald  Isle,  on  December  8. 
2003  at  6:30  p.m.  Written  comments  on 
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the  Draft  Environmental  Impact 
Statement  (EIS)  wrill  be  received  until 
December  26,  2003. 
ADDRESSES:  Copies  of  comments  and 
questions  regarding  the  Draft  EIS  may  be 
addressed  to:  U.S.  Corps  of  Engineers, 
Wilmington  District,  Regulatory 
Division.  ATTN:  File  Number  2001- 
00632,  Post  Office  Box  1890. 
Wihnington.  NC  28402-1890. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  directed  to  Mr.  Mickey 
Sugg,  Wilmington  Regulatory  Field 
Office,  telephone:  (910)  251-4811. 
SUPPt-EMENTARY  INFORMATION:  1.  Project 
Description.  The  Town  of  Emerald  Isle, 
located  along  the  western  11.2  miles  of 
Bogue  Banks,  North  Carolina,  is    • 
proposing  to  reposition  the  main  ebb 
tide  dhannel  (or  bar  channel)  through 
Bogue  Inlet  as  a  means  to  address  a 
severe  erosion  problem  that  is 
threatening  development  and  town 
infiastructure  located  on  the  west  end  of 
the  town  in  an  area  known  as  The 
Pointe.  The  severe  erosion  at  the  Pointe 
is  occiuring  as  a  result  of  the  eastward 
migration  of  the  main  ebb  chaimel  of 
Bogue  Inlet.  An  analysis  of  historic 
photographs  of  the  inlet  indicates  that 
the  midpoint  of  the  channel  has 
experienced  movements  to  both  the 
west  and  east  with  the  latest  trend  being 
toward  the  east.  Since  September  1981, 
the  channel  midpoint  migrated  a  total  of 
over  3,900  feet  to  the  east,  however,  a 
majority  of  this  movement  occurred 
between  September  1981  and  February 
1984.  From  February  1984  to  September 
2001,  the  channel  moved  slightly  more 
than  1,500  feet  to  the  east,  which 
represents  an  aimual  rate  of  104  feet/ 
year.  The  eastward  movement  of  the 
channel  has  been  accompanied  by 
erosion  of  the  Bogue  Banks  shoulder  of 
the  inlet  (the  Pointe  shoreline)  with  the 
rate  of  erosion  of  the  shoreline  averaging 
56  feet/year  between  February  1984  and 
September  2001.  If  this  rate  of  erosion 
of  the  Pointe  shoreline  continues 
imabated,  it  is  estimated  that  30  to  50 
structiires  could  be  lost  or  severely 
damaged  during  the  next  5  to  10  years. 
In  addition,  300  to  600  feet  of  Inlet 
Drive  could  be  lost  along  with  side 
streets  and  utilities  serving  the  Pointe 
subdivision. 

Secondary  features  of  the  proposed 
project  includes  using  a  portion  of  the 
dredged  material  to  close  the  existing 
ebb  channel  with  the  balance  of  the 
material  used  to  nourish  approximately 
24,000  linear  feet  (5.0  miles)  of  beach 
along  the  west  end  of  the  Town  of 
Emerald  Isle.  In  this  regard,  the  Town  of 
Emerald  Isle  presently  has  permits  to 
nourish  51,100  (9.68  miles)  of  ocean 


shoreline  using  offshore  borrow  areas. 
Approj  imately  5.8  miles  of  this 
shoreli  le  was  nourished  between 
Januar]  and  March  2003.  The  Emerald 
Isle  bei  ch  nourishment  project  is  part  of 
an  islaj  id-wide  project  sponsored  by 
Cartere  t  County.  The  County  project 
covers  jpproximately  16.8  miles  of 
ocean  i  horeline  and  begins  at  the  east 
town  li  tnits  of  the  Town  of  Pine  Knoll 
Shores  and  ends  at  a  point  8,000  feet 
(1.5  mi  es)  east  of  Bogue  Inlet. 

2.  Pr  iposed  Action.  The  primary 
purpoa  3  of  the  channel  relocation 
project  is  to  create  a  stable  channel  that 
will  di  rert  tidal  flow  away  from  the 
Pointe  area  of  Emerald  Isle.  Therefore, 
the  des  ign  focus  is  on  developing 
charm«  1  dimensions  that  will  capture 
the  ma  ority  of  the  ebb  tidal  flow 
throng  1  the  inlet.  An  added  feature  of 
the  ov<  rail  design  would  be  the  closure 
of  the  ( ixisting  channel  by  using 
appro>  imately  200,000  cubic  yards  of 
materi  il  to  construct  a  sand  dike  across 
the  exi  sting  chaimel  in  the  vicinity  of 
the  Po  nte.  The  dimensions  of  the 
relocal  ed  channel  are  sized  to  capture 
the  tid  d  prism  of  Bogue  inlet  and  to 
divert  low  away  from  the  Point 
shorel  ne.  The  optimum  channel  has 
been  c  etermined  to  have  a  channel 
depth  pf  - 13.5  feet  NGVD  and  a 
maxin  um  width  of  500  feet.  The 
constr  iction  of  the  new  chaimel  would " 
requir  s  the  removal  of  approximately 
1,009,  iOO  cubic  yards  of  feet. 

The  material  to  be  removed  has  a 
mean  iiameter  of  0.30  mm,  compared  to 
0.22m  n  native  beach  material,  and  ^ 
contains  1.25%  silt  and  minimal  shell 
contei  it. 

Apa  rt  from  the  channel  dimensions, 
the  ne  w  chemnel  must  be  position  so 
that  it  does  not  cause  adverse  impacts 
on  the  adjacent  shorelines  or  result  in 
unacc  jptable  loss  of  estuarine  habitat. 
The  s(  lection  of  a  channel  location  was 
based  on  detailed  geomorphic  analysis 
of  the  inlet  and  adjacent  shorelines, 
condi  cted  by  Dr.  William  J.  Cleary, 
Univ€  rsity  of  North  Carolina  at 
Wilm  ngton.  The  geomorphic  analysis 
will  u  tilize  an  assortment  of  aerial 
photo  praphs  of  the  inlet  covering  the 
perioi  I  ftxjm  1938  to  2001.  However  the 
primary  emphasis  will  be  on  changes  in 
the  in  et  and  the  adjacent  shorelines 
betw«  en  1973  and  2001.  The 
geom<  )rphic  analysis  consists  of  an 
evalu  ition  of  the  following:  (a)  Location 
of  the  channel  midpoint  relative  to  the 
Point  5,  (b)  the  orientation  of  the  inlet's 
ebb  t  de  delta  channel,  (c)  the 
confi  [uration  of  the  ebb  tide  delta  i.e., 
the  p  srcent  of  the  ebb  tide  delta  east  and 
west  )f  the  main  ebb  channel,  (d)  inlet 
shou  der  changes  (the  Pointe  shoreline 
and  t  le  west  tip  of  Bear  Island),  (e) 


changes  in  the  ocean  shoreline  on  the 
west  end  of  Bogue  Banks  and  the  east 
end  of  Bear  Island  (Hammocks  Beach 
State  Park),  and  (f)  changes  in  the 
interior  marsh  islands  (primarily  Dudley 
Island  and  Island  2).  The  measured 
changes  the  adjacent  shorelines,  inlet 
shoulders,  and  the  interior  marshes  will 
be  related  to  changes  in  the  physical 
makeup  of  the  inlet  including  the 
position  and  orientation  of  the  ebb  tide 
delta  channel  and  the  configuration  of 
the  ebb  tide  delta. 

Geomorphic  analysis  indicates  that 
the  cumulative  shoreline  changes  on 
each  island  were  averaged  over  3,500 
feet  of  shoreline  immediately  adjacent 
to  the  inlet.  When  the  percent  of  the  ebb 
tide  delta  on  the  Bogue  Banks  side  is 
small,  as  is  was  between  1984  and  2001, 
the  bar  channel  was  located  close  to 
Bogue  Banks  and  the  portion  of  the 
delta  on  the  Bogue  Banks  side  was 
providing  some  degree  of  wave 
sheltering  for  the  west  end  of  the  island. 
This  particular  ebb  tide  delta 
configuration  resulted  in  a  considerable 
amount  of  accretion  along  the  3,500-foot 
shoreline  immediately  east  of  the  inlet 
while  Bear  Island  experienced  an  almost 
mirror  image  response  on  its  ocean 
shoreline,  i.e.  erosion.  Even  though  the 
present  ebb  tide  delta  configuration  is 
favorable  for  the  extreme  west  end  of 
Emerald  Isle,  the  eastward  migration  of 
the  inlet  channel  that  led  to  the  existing 
inlet  configuration  also  caused  the  inlet 
shoreline  of  Bogue  Banks  (the  Pointe 
shoreline)  to  erode.  Not  only  has  the 
Bogue  Banks  inlet  shoreline  eroded  in 
response  to  the  eastward  movement  of 
the  channel,  so  has  the  Bear  Island 
ocean  and  inlet  shorelines.  Based  on 
these  and  numerous  other  comparisons, 
the  preliminary  results  of  the 
geomorphic  analysis  indicates  that  a 
centrally  located  channel, 
approximating  the  position  and 
orientation  of  the  chaimel  in  1978,  may 
be  beneficial  to  the  inlet  shoreline  on 
Bogue  Banks  (the  Pointe  shoreline)  and 
the  east  end  of  Bear  Island. 

3.  Alternatives.  Several  alternatives 
have  been  identified  and  evaluated 
through  the  scoping  process,  and  further 
detailed  description  of  all  alternatives  is 
disclosed  in  Section  or  Chapter  3  of  the 
Draft  EIS. 

The  applicant's  preferred  alternative 
is  to  relocate  the  channel  to  a  central 
location  and  to  utilize  the  dredged 
material  to  nourish  approximately  5.0 
miles  of  beach. 

4.  Scoping  Process.  A  public  scoping 
meeting  was  held  on  October  29,  2002 
and  a  Project  Delivery  Team  (PDT)  was 
developed  to  provide  input  in  the 
preparation  of  the  EIS.  The  PDT  is 
comprised  of  local,  state,  and  federal 
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government  officials,  local  residents, 
nonprofit  organizations,  local 
fisherman,  and  a  university  professor. 
The  COE  has  initiated  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
under  the  Endangered  Species  Act  and 
the  Fish  and  Wildlife  Coordination  Act, 
and  with  the  NaUonal  Marine  Fisheries 
Service  under  the  Magnuson-Stevens 
Act  and  Endangered  Species  Act. 
Additionally,  the  EIS  has  assessed  the 
potential  water  quality  impacts 
pursuant  to  Section  401  of  the  Clean 
Water  Act,  and  is  coordinating  with  the 
North  Carolina  Division  of  Coastal 
Management  (DCM)  to  determine  the 
projects  consistency  with  the  Coastal 
Zone  Management  Act.  The  COE  is 
coordinating  closely  with  DCM  in  the 
development  of  the  EIS  to  ensure  the 
process  complies  with  State 
Environmental  Policy  Act  (SEPA) 
requirements,  as  well  as  the  NEPA 
requirements.  The  Draft  EIS  has  been 
designed  to  consolidate  both  NEPA  and 
SEPA  processes  to  ehminate 
duplications. 

Dated:  November  4,  2003. 
Geoige  T.  Biuch, 

ChiefofStaff. 

IFR  Doc.  03-28322  Filed  11-12-03;  8:45  am] 

BILLING  CODE  3710-<SN-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Feasibility 
Report/Environmental  Impact 
Statement/Environmental  Impact 
Report  for  tfie  Grayson  and  Murderer's 
Creeks  Project,  Contra  Costa  County. 
CA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACnON:  Notice  of  intent. 


SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  California 
Environmental  Quality  Act  (CEQA),  the 
U.S.  Army  Corps  of  Engineers  (Corps), 
Sacramento  District,  is  preparing  a  Draft 
Feasibility  Report/Environmental 
Impact  Statement/Environmental 
Impact  Report  (Feasibility  Report/EIS/ 
EIR)  to  evaluate  the  opportunities  to 
reduce  flood  damages,  restore  wetland 
and  riparian  habitat,  and  support 
recreation  adjacent  to  Grayson  and 
Murderer's  Creeks  watershed.  Contra 
Costa  County,  California.  A 
reconnaissance  study  was  funded  under 
the  Energy  and  Water  Development 
Appropriations  Bill  of  2002.  The  Corps 
completed  the  resulting  study  in 


October  2002.  The  report  found  a 
Federal  interest  in  reducing  flood 
damages,  restoring  the  ecosystem,  and 
improving  recreational  opportunities  in 
Contra  Costa  County.  The  basic  study 
authority  for  the  Walnut  Creek 
watershed  was  provided  under  a  House 
Resolution  adopted  on  June  19, 1963. 
The  feasibility  study  will  consist  of 
two  phases.  Phase  I  will  start  with  a 
public  workshop  designed  to  solicit 
input  from  the  public  and  interested 
agencies  on  the  nature  and  extent  of 
issues  to  be  addressed  in  the  Draft 
Feasibility  Report/EIS/EIR.  It  will 
conclude  with  a  conference  to  present 
and  discuss  the  detailed  evaluation  of 
existing  and  future  conditions, 
including  the  comprehensive  mapping 
of  the  flood  plains,  flood  damages,  and 
the  identification  of  problems  and 
opportimities  associated  with  each 
watershed.  Preliminary  alternatives  will 
be  developed,  evaluated,  and  screened. 
Important  cultural  and  environmental 
resources  in  the  study  area  along  with 
the  associated  effects"  and  mitigation 
requirements  for  each  preliminary 
alternative  will  be  considered  during 
the  evaluation.  Federal  interest  in  at 
least  one  preliminary  alteriiative  will  be 
established. 

Phase  n  will  consist  of  further 
development  of  the  preliminary 
alternatives  including  detailed  designs, 
costs,  and  benefits.  The  project  benefits 
associated  with  each  final  alternative 
plan  will  be  evaluated.  The  Draft 
Feasibility  Report/EIS/EIR  will  be 
completed  in  conjunction  with 
additional  public  meetings.  Upon  the 
review  and  incorporation  of  the  public 
feedback,  the  Final  Feasibility  Report/ 
EIS/EIR  will  be  published.  The  final 
report  will  be  forwarded  through  the 
Corps'  Headquarters  to  the  Assistant 
Secretary  of  the  Army  (Civil  Works)  for 
transmission  to  the  Office  of 
Management  and  Budget. 
DATES:  A  meeting  is  scheduled  for 
Tuesday,  November  18,  2003,  at  7  p.m. 
at  the  Pleasant  Hill  Community  Center, 
320  Civic  Drive,  Pleasant  Hill, 
California. 

Comments:  Submit  comments 
regarding  the  study  by  January  10,  2004. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  study  to  Ms. 
Melisa  Helton,  U.S.  Army  Corps  of 
Engineers,  Sacramento  District,  Attn: 
Planning  Division  (CESPK-PD-R),  1325 
J  Street,  Sacramento,  California  95814. 
Requests  to  be  placed  on  the  mailing  list 
should  also  be  sent  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Melisa  Helton,  E-mail  at 
nieIisa.n.helton@usace.army.mil, 


telephone  (916)  557-7948,  or  fax  (916) 
557-5138. 

SUPPLEMENTAL  INFORMATION: 

1.  Pu6/ic  Involvement:  The  study  will 
be  coordinated  between  Federal,  State, 
and  local  governments;  local 
stakeholders:  special  interest  groups; 
and  any  other  interested  individuals 
and  organizations.  The  Corps  will  hold 
a  public  workshop/environmental 
scoping  meeting  to  discuss  the  scope  of 
the  Draft  Feasibility  Report/EIS/EIR  (see 
DATES).  The  meeting  will  be  advertised 
in  advance  in  local  newspapers,  and 
meeting  annoiuicement  letters  will  be 
sent  to  interested  parties.  The  purpose 
of  this  meeting  is  to  involve  local 
stakeholders  and  the  public  early  in  the 
study  process.  The  meeting  will  focus 
on  collecting  public  input  regarding  the 
study  scope,  historic  and  current 
problems,  and  potential  opportimities. 
All  public  comments  will  be 
dociunented  for  future  consideration 
and  reference.  Written  comments 
regarding  the  meeting  may  also  be 
submitted  via  mail  and  should  be 
directed  to  Ms.  Melisa  Helton  at  the 
address  listed  above.  The  Corps  intends 
to  issue  the  Draft  Feasibility  Report/EIS/ 
EIR  in  the  summer  of  2006.  The  Corps 
will  announce  availability  of  the  draft 
document  in  the  Federal  Register  and 
other  media,  and  will  provide  the 
public,  organizations,  and  agencies  with 
an  opportunity  to  submit  comments, 
which  will  be  addressed  in  the  Final 
Feasibility  Report/EIS/EIR. 

2.  Project  Information:  Grayson  and 
Miu-derer's  Creeks  are  located  4  miles 
northwest  of  Walnut  Creek  in  Pleasant 
Hill,  Contra  Costa  County.  The  study 
area  is  located  15  miles  northeast  of 
Berkeley,  20  miles  east  of  San  Francisco. 
It  is  located  in  the  upper  Walnut  Creek 
Basin  and  is  composed  of  approximately 
180  square  miles,  including  the  cities  of 
Wahiut  Creek,  Pleasant  Hill,  and 
Concord  in  Contra  Costa  County. 

Flooding  in  the  1950's  and  1960's 
spurred  Contra  Costa  County  to  initiate 
additional  flood  control  studies  with  the 
Corps  of  Engineers  on  Grayson  and 
Murderer's  Creeks.  In  both  a  1973  and 
a  1992  Feasibility  Report,  no  Federal 
interest  was  found  due  to  insufficient 
economic  benefits.  As  a  result  of 
flooding  during  the  1990's,  local 
municipalities  renewed  efforts  to 
resolve  these  flooding  problems.  The 
1997  flood,  an  estimated  18-year  event, 
caused  damage  to  about  100  homes  in 
the  City  of  Pleasant  Hill.  In  addition,  the 
Federal  Emergency  Management  Agency 
(FEMA)  is  currently  revising  the 
floodplain  maps  to  include  700  homes 
within  the  100-year  floodplain. 

3.  Proposed  Action:  The  proposed 
project  would  reduce  flood  damages, 
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restore  the  ecosystem  along  the 
channels,  and  improve  recreational 
opportunities  adjacent  to  the  creeks. 
Numerous  plans  have  already  been 
studied  by  Contra  Costa  County  and  the 
City  of  Pleasant  Hill.  The  primary  focus 
of  these  studies  has  been  to  reduce 
damages  firom  significant  flood  events. 
These  reductions  would  minimize  the 
number  of  homes  required  to  participate 
in  the  Federal  Emergency  Management 
Agency  (FEMA)  Flood  Insurance 
Program. 

4.  Alternatives.  Potential  alternatives 
to  reduce  flood  damages  include:  (1)  No 
action;  (2)  a  single  flood  detention  basin 
at  Grayson  branch  with  inlet  and  outlet 
control  and  no  channel  improvements; 
(3)  multiple  flood  detention  basins  at 
Grayson  and  Murderer's  branch  with 
inlet  and  outlet  control  and  no  channel 
improvements:  (4)  multiple  flood 
detention  basins  at  Grayson  branch  and 
Murderer's  branch  except  that  the  flood 
detention  basin  at  Grayson  branch  is  in 
a  different  location  that  occupies  a 
larger  area  and  no  channel 
improvements;  and  (4)  a  smaller  flood 
detention  basin  with  inlet  and  outlet 
control  with  channel  improvements. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FRDoc.  03-28321  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  3nO-E2-4M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301  -090] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Tariff  Filing 

November  5,  2003. 

Take  notice  that  on  October  30,  2003, 
ANR  Pipeline  Coinpany  (ANR), 
tendered  for  filing  its  Negotiated  Rate 
Tariff  Filing. 

ANR's  filing  requests  that  the 
Commission  approve  two  negotiated 
rate  agreements  between  ANR  and 
Enbridge  Gas  Distribution  Inc.  ANR 
requests  that  the"Commission  grant  such 
approved  effective  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission,^n  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proobedings.  Any  person  wishing  to 
become  k  party  must  file  a  motion  to 
interveiK.  This  filing  is  available  for 
review  ^  the  Commission  in  the  Public 
Referentte  Room  or  may  be  viewed  on 
the  Com  mission's  Web  site  at  http:// 
www.fei  c.gov  using  the  eLibrary.  Enter 
the  docl  et  number  excluding  the  last 
three  di  [its  in  the  docket  number  field 
to  acces ;  the  document.  For  assistance, 
please  c  jntact  FERC  Online  Support  at 
FERCOi  lineSupport@ferc.gov  or  toll- 
free  at  (166)  208-3676,  or  TTY,  contact 
(202)  50  2-8659.  The  Commission 
stronglji  encourages  electronic  filings. 
See  18  (  :FR  385.2001(a)(l)(iii)  and  the 
instruct  ons  on  the  Commission's  web 
site  unc  er  the  eFiling  link. 


Magalie 

Secretaif. 
[FR  Doc 
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I.  Salas. 


E3-O0201  Filed  11-12-03;  8:45  am] 
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DEPAR  riMENT  OF  ENERGY 


Federa 


Energy  Regulatory 
sslon 

[Docket  No.  RP04-41-000] 


Comml  sslon 


Canyoi  i 

Notice 

Gas 


Creek  Compression  Company; 
3f  Proposed  Ctianges  in  FERC 


Tariff 


Novemb  er  5,  2003. 

Take  notice  that  on  October  31.  2003, 
Canyoi  Creek  Compression  Company 
(Canyo  i)  tendered  for  filing  to  become 
part  oflts  FERC  Gas  Tariff,  Third 
Revise(  1  Volume  Ne.  1,  Tenth  Revised 
Sheet  1  lo.  6  andFirst  Revised  Sheet  No. 
6A,  to  )e  effective  December  1,  2003. 

Canj  on  states  that  the  purpose  of  this 
filing  i ;  to  make  a  periodic  adjustment 
in  Can;  ^on's  rates  under  its  cost-of- 
service  tracking  mechanism.  This  filing 
repres<  nts  the  second  tracking  filing 
under  Section  37  of  the  General  Terms 
and  Cc  nditions  of  Canyon's  Tariff. 

Can;  on  states  that  copies  of  the  filing 
are  bei  tig  mailed  to  its  customers  and 
state  n  gulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protes'  said  filing  should  file  a  motion 
to  inte  "vene  or  a  protest  with  the 
Federa  1  Energy  Regulatory  Commission, 
888  Fi  -St  Street,  NE.,  Washington,  DC 
20426  in  accordance  with  Sections 
385.21 4  or  385.211  of  the  Commission's 
Rules  md  Regulations.  All  such  motions 
or  pro  ests  must  be  filed  in  accordance 
with  S  ection  154.210  of  the 
Comn  ission's  Regulations.  Protests  will 
be  cor  sidered  by  the  Commission  in 
deten|iining  the  appropriate  action  to  be 
takeUrfbut  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
ft^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See,  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00194  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-20&-115] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

November  5,  2003. 

Take  notice  that  on  October  31.  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  and 
approval  negotiated  rate  agreements 
between  CEGT  and  Tenaska  Gas 
Storage,  LLC,  and  Dynegy  Marketing 
and  Trade.  CEGT  has  entered  into 
agreements  to  provide  park  and  loan 
service  to  both  shippers  imder  Rate 
Schedule  PHS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Cormnission, 
888  First  Street,  NE.,  Washington,  DC 
20426T  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket'number  excluding  the  last 
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three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnUneSupport@ferc.gov  or  tolU 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
mstructions  on  the  Commission's  Web 
site  under  the  ePiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00199  Filed  11-12-03;  8:45  am] 
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See.  18  CFR  385.2001(a)(l)(iii)  and  the 
mstructions  on  the  Commission's  web 
site  under  the  efiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00200  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  6717-01-* 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-20a-116] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

November  5,  2003. 

Take  notice  that  on  October  31.  2003. 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  November  1 
2003: 

First  Revised  Sheet  No.  855 
First  Revised  Sheet  No.  856 

CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  termination  or 
expiration  of  certain  negotiated  rate 
transactions. 

Any  person  desiring  to  be  heard  or  to 
~  protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu-ages  electronic  filings. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-38-000) 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  5,  2003. 

Take  notice  that  on  October  31,  2003. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  (Tariff),  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  30.  2003: 

Third  Revised  Sheet  No.  100 
Third  Revised  Sheet  No.  105 
Fifth  Revised  Sheet  No.  116 
Third  Revised  Sheet  No.  130 
Fourth  Revised  Sheet  No.  166 

Columbia  states  it  is  proposing  to  add 
the  following  sentence:  "Transporter 
may  separate  the  components  of  a 
previously  combined  Service  Agreement 
under  this  Section  into  separate  Service 
Agreements  if  Transporter  determines 
that  separation  is  necessary  to  ensure 
that  the  rates,  terms,  and  conditions 
applicable  to  each  component  are 
distinctly  maintained."  This  proposed 
change,  along  with  the  tariff  changes 
previously  approved  by  the  Commission 
m  Docket  No.  RP03-579,  will  enable 
Columbia  to  provide  shippers  a  source 
of  flexibility  while  at  the  same  time 
ensuring  that  exisUng  shippers  will  not 
be  adversely  impacted  by  this  change. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Pubfic 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See,  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  E3-00191  Filed  11-12-03;  8:45  amj 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04^40-000] 

Distrigas  of  Massachusetts  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  5,  2003. 

Take  notice  that  on  October  31,  2003, 
Distrigas  of  Massachusetts  LLC 
(DOMAC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  December  1,  2003: 
Sixteenth  Revised  Sheet  No.  94 


pOMAC  states  that  the  purpose  of  this 
filing  is  to  record  semiaimual  changes  in 
DOMAC's  index  of  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385^11  of  the  Commission's  Rules  and 
Regidations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  s^  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the«Library.  Enter 
the  docket  number  excluding  the  last 
three  digits  m  the  docket  number  field 
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to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCX)nlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  ePiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00193  Filed  11-12-03;  8:45  ami 

■LUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

FMaral  Enargy  Regulatory 
Commiaalon 

(Dodnl  No.  RP04-36-000] 

Enbridga  Pipelines  (KPC);  Notice  of 
Revenue  Refund 

November  5,  2003. 

Take  notice  that  on  October  31,  2003, 
Enbridge  Pipelines  (KPC)  tendered  for 
filing  an  Excess  Interruptible  Revenue 
Refimd  Report. 

KPC  states  that  the  report  is  made 
pursuant  to  section  24.5  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  First  Revised  Volimie  No.  1.  KPC 
has  requested  a  waiver  of  the  crediting 
provisioiis  of  section  24.5  in  order  to 
credit  the  amount  otherwise  refundable 
against  the  current  balance  of  receivable 
from  Missouri  Gas  Energy.  In  addition, 
KPC  states  that  its  tariff  allows  KPCio 
retain  twenty  percent  of  Kansas  Gas 
Service's  allocable  share  of  any  credits 
resulting  from  application  of  section 
24.5  of  its  tariff. 

KPC  states  that  copies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  ai^ropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.govusiag  the  "elibrary". 


Enter  thje  docket  mmiber  excluding  the 
last  thrae  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistanjce,  please  contact  FERC  Online 
Supporl  at 

FERCOtlineSuppor1®ferc.gov  or  toll- 
free  at  { J66)  208-3676,  or  TTY,  contact 
(202)  5(  2-8659.  The  Commission 
strongl]  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instrud  ions  on  the  Commission's  Web 
site  un<  er  the  "e-Filing"  link. 

Comhent  Date:  November  13,  2003. 

MagaiielR.  Salas. 

Secretaiy- 

[FR  Doci  E3-00209  Filed  11-12^3;  8:45  am] 

BILUNG  doDE  6717-01-P 


DEPARTMIENT  OF  ENERGY 

Energy  Regulatory 
Ion 

JDocketj  No.  RP04-47-000] 

I 

High  l^and  Offshore  System,  L.LC.; 
Notice  of  Tariff  Rling 

Noveml|er  5,  2003. 

Take!  notice  that  on  November  3, 
2003,  kigh  Island  Offshore  System, 
L.L.C.  finOS),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volun*  No^  1,  the  tariff  sheets  listed  in 
appen4ix  A  to  the  filing,  with  an 
effective  date  of  January  1,  2004. 

HIOS  states  that  the  purpose  of  its 
filing  is  to  establish  and  implement  a 
Gas  LiOuids  Bank  (NGL  Bank)  as  a  part 
of  its  tfriff.  HIOS  further  proposes  that 
lation  in  the  NGL  BaDk  would  be 
ition  of  receiving  service  on 
[OS  also  states  that  the  purpose 
IGL  Bank  is:  (1)  To  mitigate 
ies  in  gas  processing  economics 
ly  occur  on  HIOS  as  a  result  of 
its  coQuningling  of  gas  streams  that 
contaih  different  liquefiable 
hydrotarbon  compositions;  and  (2)  to 
provi<  e  a  new  service  to  meet  the  needs 
of  pro  iucers  developing  gas  supply 
sourc<  s  rich  in  liquefiable 
hydro  :arbons. 

An]  person  desiring  to  be  heard  or  to 
protest  said  filing  shovdd  file  a  motion 
to  int<  rvene  or  a  protest  with  the 
Feder  d  Energy  Regulatory  Commission, 
888  F  rst  Street,  NE.,  Washington,  DC 
2042e ,  in  accordance  with  §  385.214  or 
385.2  il  of  the  Commission's  Rules  and 
Regul  itions.  All  such  motions  or 
protei  ts  must  be  filed  in  accordance 
with  i  1 154.210  of  the  Commission's 
Regu]  itions.  Protests  will  be  considered 
by  thi  Conunission  in  determining  the 
appro  priate  action  to  be  taken,  but  will 
not  s(  rve  tojraake  protestants  parties  to 
the  p:  oceedings.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to ' 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-6659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salw, 

Secretary. 

[FR  Doc.  E3-00198  Filed  11-12-03;  8:45  am] 
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DEPARTiyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProiectNo.469] 

ALLETE,  Inc.,  d/ta/a  Minnesota  Power; 
Notice  of  Autfiorizatlon  for  Continued 
Project  Operation 

November  4,  2003.  

On  October  30,  2001,  ALLETE,  Inc., 
d/b/a  Minnesota  Power,  hcensee  for  the 
Winton  Project  No.  469,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  469 
is  located  on  the  Kawishiwi  River  in  St. 
Louis  and  Lake  Counties,  Minnesota. 
The  license  for  Project  No.  469  was 
issued  for  a  period  ending  October  31, 
2003.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  aimual  license  to  the  then  licensee 
imder  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicabiUty  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  appUcation.  If  the  licensee  of  such  a 
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project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  die  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  469  is 
issued  to  Minnesota  Power  for  a  period 
effective  November  1,  2003  through 
October  31,  2004,  or  until  the  issuance 
of  a  new  license  for  die  project  or  odier 
disposition  under  the  FPA,  whichever 
combes  first.  If  issuance  of  a  new  license 
•  (or  other  disposition)  does  not  take 
place  on  or  before  November  1,  2004, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
imder  Section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Minnesota  Power  is  authorized  to 
continue  operation  of  the  Winton 
Project  No.  469  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00206  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-37-O00] 

National  Fuel  Gas  Supply  Corporation- 
Notice  of  Tariff  Filing 

November  5,  2003. 

Take  notice  that  on  October  31,  2003, 
National  Fuel' Gas  Supply  Corporation 
(National)  tendered  for  filing  has  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Fifty-Eighdi  Revised 
Sheet  No.  9,  with  an  effective  date  of 
November  1,  2003. 

National  states  that  Article  II,  sections 
1  and  2  of  the  settlement  provide  that 
National  will  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate  semi- 
annually and  monthly.  Further,  section 
2,  of  Article  II  provides  that  the  IG  rate 
will  be  the  recalculated  monthly  rate, 
commencing  on  the  first  day  of  the 
following  month,  if  the  result  is  an  IG 


rate  more  than  2  cents  above  or  below 
die  IG  rate  as  calculated  under  section 
1  of  Article  U.  National  states  diat  die 
recalculation  produced  as  IG  rate  of 
$0.43  per  dUi.  hi  addition,  Article  11, 
Section  1  states  diat  any  overruns  of  die 
Firm  Gathering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

National  states  that  copies  of  this 
filing  have  been  served  upon  all 
customers  on  the  service  list  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
widi  §  154.210  of  die  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  die  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  die  last 
diree  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
sti-ongly  encourages  electronic  filings 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00190  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-560-002] 

OkTex  Pipeline  Company;  Notice  of 
Compliance  Filing 

November  4,  2003. 

Take  notice  that  on  October  30,  2003, 
OkTex  Pipeline  Company  (OkTex), 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  widi  an  effective 
dateof  July  1,  2003: 

Second  SubsUtute  SixUi  Revised  Sheet  No 

400;  and 
Third  Revised  Sheet  No.  60C 

OkTex  states  that  die  filing  is  being 
made  in  compliance  with  the 
Commission's  directives  in  Docket  No 
RP03-560-001. 

OkTex  states  diat  the  tariff  sheets 
reflect  die  changes  to  OkTex's  tariff  diat 
result  from  die  North  American 
Standards  Board's  (NAESB)  consensus 
standards  that  were  adopted  by  the 
Commission  in  its  March  12,  2003, 
Order  No.  587-R  in  Docket  No.  RM96- 
1-024  and  the  Recommendations  in 
R02002  and  R02002-2  of  die  NAESB 
Wholesale  Gas  Quadrant  (WGQ).  OkTex 
states  diat  it  will  implement  the  NAESB 
consensus  standards  for  July  1,  2003, 
business,  and  diat  the  revised  tariff 
sheets  dierefore  reflect  an  effective  date 
of  July  1,  2003. 

OkTex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Sti-eet.  NE..  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  die  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission. 
sU-ongly  encourages  electixmic  filings. 
See.  18  CFR  385.2001  (a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  die  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00207  Filed  11-12-03;  8:45  am] 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  233] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Authorization  for  Continued 
Project  Operation 

November  4,  2003. 

On  October  19,  2001,  Pacific  Gas  and 
Electric  Company,  licensee  for  the  Pit  3, 
4,  and  5  Project  No.  233,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations' thereunder.  Project  No.  233 
is  located  on  the  Pit  River  in  Shasta 
County,  California. 

The  license  for  Project  No.  233  was 
issued  for  a  period  ending  October  31. 
2003.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  ihe  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
.  then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  projeet  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  kas  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  233  is 
issued  to  Pacific  Gas  and  Electric 
Company  for  a  period  effective 
November  1,  2003  through  October  31, 
2004,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  November  1,  2004, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 


unless  tl  e  Commission  orders 
otherwis  e. 

If  the  )roject  is  not  subject  to  section 
15  of  th(  FPA,  notice  is  hereby  given 
that  Pac  fie  Gas  and  Electric  Company  is 
authoriz  3d  to  continue  operation  of  the 
Pit  3,  4^  md  5  Project  No.  233  until  such 
time  as  1  le  Commission  acts  on  its 
applicat  on  for  subsequent  license. 


Magalie  I L.  Salas 

Secretary 

[FRDoc 

BILLING 


•3-00205  Filed  11-12-03;  8:45  am] 

6717-01-P 


C(  DE 


DEPAR  MENT  OF  ENERGY 


Federal 


Commi)  sion 


[Docket 


10.RP99-51 8-052] 


C  as  Transmission,  Nortliwest 
Corpon  tion;  Notice  of  Negotiated 


PG&E 
Corpc 
Rates 


Gas' 


emb  r  5.  2003.      '  - 

lotice  that  on  October  31.  2003, 
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ion  (GTN)  tendered  for  filing  to 
)f  its  FERC  Gas  Tariff,  Second 
Volume  No.  1-A,  the  following 
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Novem  ler  1,2003: 
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h  Revised  Sheet  No.  15 

Revised  Sheet  No.  17 

evised  Sheet  No.  19 

ised  Sheet  No.  20 

Revised  Sheet  No.  21 

ised  Sheet  No.  21 A 

1  evised  Sheet  No.  2lB 

States  that  these  sheets  are  being 
to  update  GTN's  reporting  of 

rate  transactions  that  it  has 
into.  GTN  further  states  that  a 
this  filing  has  been  served  on 
urisdictional  customers  and 
nteresled  state  regulatory  agencies. 

jerson  desiring  to  be  heard  or  to 
said  filing  should  file  a  motion 
intervene  or  a  protest  with  the 

Energy  Regulatory  Commission, 

Street,  NE.,  Washington,  DC 
in  accordance  with  Sections 

or  385.211  oTthe  Commission's 
i  nd  Regulations.  All  such  motions 

must  be  filed  in  accordance 
Sfection  154.210  of  the 
Comm  ssion's  Regulations.  Protests  will 

con  iidered  by  the  Commission  in 
detera  ining  the  appropriate  actionto  be 

jut  will  not  serve  to  make 
proteslants  parties  to  the  proceedings, 
pi  (rson  wishing  to  become  a  party 
a  motion  to  intervene.  This 
available  for  review  at  the 
Commission  in  the  Public  Reference 
Dr  may  be  viewed  on  the 
ssion's  Web  site  at  http:// 


fie; 


www./erc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiirages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary: 

[FR  Doc.  Ei3-O0189  Filed  11-12-03;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  qP  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-43-000] 

Southern  LNG  Inc.;  Notice  of  Proposed 
Changes  to  FERC  Gas  Tariff 

November  5,  2003. 

Take  notice  that  on  October  31,  2003, 
Southern  LNG  Inc.  (SLNG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  the  following 
revised  sheets,  with  an  effective  date  of 
December  1,2003: 

Seventh  Revised  Sheet  No.  5 
Seventh  Revised  Sheet  No.  6 

SLNG  states  that  the  revised  sheets 
are  being  filed  in  accordance  with 
Section  24.2  of  SLNG's  Tariff  to  reflect 
changes  in  the  electric  power  cost 
adjustment  (EPCA)  in  SLNG's  rates. 
SLNG  proposes  to  lower  the  EPCA  rate 
firom  $0.0352/Dth  to  $0.0305/Dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Cormnission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance, 
please  contact  FERC  Online  Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00196  Filed  11-12-03:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-42-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

November  5,  2003. 

Take  notice  that  on  October  31.  2003, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets  to  become  effective 
December  1,  2003: 

Third  Revised  Sheet  No.  107 
Second  Revised  Sheet  No.  108 
Original  Sheet  No.  108A 
First  Revised  Sheet  No.  109 
First  Revised  Sheet  No.  2121.05 
First  Revised  Sheet  No.  2121.06        '  ~ 
First  Revised  Sheet  No.  2121.07 

Southern  states  that  the  goal  of  the 
new  quality  standard  is  to  maximize  the 
availability  and  utilization  of  the 
Southern  system  without  jeopardizing 
its  operational  integrity.  The  new 
quality  standard  achieved  this  goal 
through  the  implementation  of  several 
new  procedures. 

Southern  has  requested  to  place  the 
new  quality  standard  and  related 
changes  into  effect  on  December  1 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the' 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for  ^ 
review  at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  dociiment.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See.  18  CFR  385.2001(a)(l)(ui)  and  the 
mstructions  on  the  Commission's  Web 
site  under  the  eFiling  link. 

Magalj«  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00195  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP04-45-000] 

Trunlcline  Gas  Company,  LLC;  Notice 
of  Tariff  Filing 

November  5,  2003. 

Take  notice  that  on  October  31,  2003, 
Tnmkline  Gas  Company,  LLC 
(Trunkline)  tendered  for  filing  its 
Annual  Interruptible  Storage  Revenue 
Credit  Surcharge  Adjustment  in 
accordance  with  Section  24  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.l. 

Trunkline  states  that  the  purpose  of 
this  filing  is  to  comply  with  section  24 
of  the  General  Terms  and  Conditions  of  * 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  which  requires  that  at 
least  30  days  prior  to  the  effective  date 
of  adjustment,  Trunkline  shall  make  a 
filing  with  the  Commission  to  reflect  the 
adjustmfent,  if  any,  required  to 
Trunkline's  Base  Transportation  Rates 
to  reflect  the  result  of  the  hiterruptible 
Storage  Revenue  Credit  Surcharge 
Adjustment. 

Trunkline  further  states  that  no 
adjustment  is  required  to  the  Base 
Transportation  Rates  because  the 
Surcharge  Adjustment  is  less  than  one 
cent  per  dekatherm. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moUon 
to  mtervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulations.  AU  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing'to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eUbraiy.  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0197  Filed  11-12-03;  8:45  am] 

BMXmG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP04-35-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

November  4,  2003. 

Take  notice  that  on  October  30,  2003, 
Williston  Basin  hiterstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
fihng  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Third 
Revised  Sheet  No.  724,  with  an  effective 
date  of  November  1,  2003. 

Williston  Basin  states  that  it  is 
submitting  its  non-conforming  and/or 
negotiated  Rate  Schedule  FT-1  service 
agreements  associated  with  its   ' 
Grasslands  Pipeline  Project  in  Docket 
Nos.  CP02-3  7-000,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
HTWv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  ofTTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.20Gl(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Solas, 

Secretary. 

(FRDoc.  E3-O0204  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-39-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Ctianges  in  FERC  Gas  Tariff 

November  5,  2003. 

Take  notice  that  on  October  31,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
November  30,  2003: 

First  Revised  Sixth  Revised  Sheet  No.  39 
First  Revised  Sixth  Revised  Sheet  No.  46 
Sixth  Revised  Sheet  No.  318 

Columbia  Gulf  states  it  is  making  the 
filing  to  allow  it  to  mutually  agree  with 
shippers,  on  a  not  unduly 
discriminatory  basis,  to  combine 
multiple  service  agreements  under  the 
same  rate  schedule  with  varying  terms 
of  service  for  different  contract  demand 
quantities  into  a  single  service 
agreement  for  purposes  of  increased 
administrative  ease  in  nominating  daily 
service  requirements  on  the  pipeline. 
Columbia  Gulfs  proposed  revisions  are 
entirely  voluntary  on  tfie  shipper's  part 
and  will  not  expand  or  restrict  any  other 
shipper's  existing  firm  service  rights  or 
obligations  under  any  other  provisions 
of  Columbia  Gulfs  Tariff. 

Columbia  Gulf  states  that  copies  of 
this  filing  have  been  mailed  to  all  firm 
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CODE 


DEPAFtTNIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice  of  New  Docket  Prefix  "MO" 

Novemlier5,  2003. 

Noti  :e  is  hereby  given  that  a  new 
docket  prefix  "MO"  has  been 
establi  bed  to  identify  Issuances  related 
to  Mar  ;^et  Oversight  activities. 

Magali(  R.  Salas, 

Secreta  y. 

[FR  Do( .  E3-00202  Filed  11-12-03;  8:45  am] 

BILUNO  toDE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER>4-5191-000,  et  al.] 

United  States  Department  of  Energy,  et 
al.;  Electric  Rate  and  Corporate  Filings 

November  4,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  United  States  Department  of  Energy; 
Western  Area  Power  Administration 

[Docket  No.  EF04— 5191-000] 

Take  notice  that  on  October  29,  2003, 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  WAPA- 
108,  did  coiifirm  and  approve  on  an 
interim  basis,  to  be  effective  on 
December  31,  2003,  the  Western  Area 
Power  Administration's  (Western) 
extension  of  the  existing  firm  point-to-  , 
point  transmission  rate  of  $17.23/ 
kilowattyear  for  the  AC  Intertie  500-kV 
transmission  system,  the  firm  point-to- 
point  transmission  service  rate  of 
$12.00/kilowattyear  for  the  AC  Intertie 
230/345-kV  transmission  system,  and 
the  nonfirm  point-to-point  transmission 
service  rate  of  2.00  mills/kilowatthour 
for  the  AC  Intertie  230/345/500-kV 
transmission  system,  effective  December 
31,  2003,  and  ending  December  31, 
2006. 

The  Deputy  Secretary  of  the 
Department  of  Energy  states  that  the 
rates  for  the  AC  Intertie  Project  will  be 
in  effect  pending  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
approval  of  the  extension  of  these  or  of 
substitute  rates  on  a  final  basis. 

Comment  Date:  November  19,  2003. 

2.  Mountain  View  Power  Partners  m, 
LLC 

[Docket  No.  EG04-7-000] 

Take  notice  that  on  October  29,  2003, 
Mountain  View  Power  Partners  III,  LLC 
(Moimtain  View)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
Commission  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Mountain  View  states  that  it  is  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware 
and  is  a  wholly  owned  subsidiary  of 
PPM  Energy,  Inc.  (PPM),  an  Oregon 
corporation.  Mountain  View  states  that 
PPIVI  is  a  wholly  owned  subsidiary  of 
PacifiCorp  Holdings,  Inc.  (PHI),  a 
Delaware  corporation  with  general 


Federal  Register/Vol.  68,  No.  219/Thm^day,  November  13.  2003/Nntin.. 


64331 


offices  in  Portland.  Oregon  and  that  PHI 
is  a  wholly  owned  subsidiary  of  NA 
General  Partnership  (NAGP),  a  Nevada 
general  partnership.  Mountain  View 
also  states  that  NAGP's  two  partners  are 
ScottishPower  NA  1  Limited  and 
ScottishPower  NA  2  Limited  and  that 
they  are  private  limited  companies 
incorporated  in  Scotland  and  are  wholly 
owned  subsidiaries  of  ScottishPower 
pic,  a  public  limited  corporation 
organized  under  the  laws  of  Scotland. 

Mountain  View  states  that  it  is  in  the 
business  of  developing,  and  will 
construct,  own,  and  operate  an 
approximately  22.44-megawatt  wind- 
powered  electric  generation  facility  in 
Riverside  County,  California  (the 
Project).  Mountain  View  states  that  the 
Project  will  be  an  eligible  facility 
pursuant  to  Section  32(a)(2)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  and  as  such.  Mountain  View  will 
be  engaged  directly  and  exclusively  in 
the  business  of  owning  and/or  operating 
one  or  more  eligible  facilities  and 
selling  electric  energy  from  the  Project 
at  wholesale  at  market-based  rates. 
Moimtain  View  states  that  it  has 
served  a  copy  of  this  filing  on  the 
Securities  and  Exchange  Commission, 
and  on  the  California  Public  Utilities 
Commission,  the  Oregon  Public  Utility 
Commission,  the  Washington  Utilities 
and  Transportation  Commission,  the 
Utah  Public  Service  Commission,  the 
Idaho  Pubhc  Utilities  Commission,  and 
the  Wyoming  Public  Service 
Commission  as  "affected  state 
commissions"  under  18  CFR  365.2(b)(3). 

Commen f  Date;  November  19,  2003. 
3.  Goldendale  Energy  Center,  LLC 
(Docket  No.  EG04-8-000] 

Take  notice  that  on  October  29,  2003, 
Goldendale  Energy  Center,  LLC 
(Goldendale)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
apphcation  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Goldendale  states  that  it  is  a  Delaware 
limited  hability  company,  and  proposes 
to  own  and  operate  a  nominal  248 
megawatt  combined-cycle  power 
generation  plant  to  be  located  in 
Goldendale,  Washington,  and  sell  the 
output  at  wholesale.  Goldendale  fiirther 
states  that  copies  of  the  application 
were  served  upon  the  U.S.  Securities 
and  Exchange  Commission  and 
Washington  Utilities  and  Transportation 
Commission. 

Commenf  Date;  November  19,  2003. 


4.  Texas-New  Mexico  Power  Company, 
Complainant;  v.  El  Paso  Electric 
Company,  Respondent 

[Docket  No.  EL04-1 5-000] 

Take  notice  that  on  November  3, 
2003.  Texas-New  Mexico  Power 
Company  (TNMP)  filed  a  complaint 
under  SecUon  206  of  the  Federal  Power 
Act  against  EI  Paso  Electric  Company 
(EPE),  seeking  a  Commission  order 
directing  EPE  to  allow  TNMP  to  exercise 
Its  rollover  rights  imder  a  pre-Order  No. 
888,  bundled  power  sales  agreement 
between  TNMP  and  EPE.  TNMP 
requests  that  the  Commission  act  on  its 
complaint  under  the  fast-track 
processing  procedures  of  Rule  206(h)  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206(h). 

TNMP  states  that  the  complaint  was 
served  on  El  Paso  Electric  Company  and 
the  New  Mexico  Public  Regulatory- 
Commission. 

Comment  Date:  November  17,  2003. 

5.  Indianapolis  Power  &  Light 
Company 

(Docket  No.  EROO-1026-006] 

Take  notice  that  on  October  28,  2003 
Indianapolis  Power  &  Light  Company 
(Indianapolis  Power),  pursuant  to  the 
Commission's  Order  in  Docket  No. 
EROO-1 026-000,  tendered  for  filing  its 
triennial  market  power  update. 

hidianapolis  Power  states  that  copies 
of  the  filing  were  served  upon  the 
parties  designated  on  the  official  service 
list. 

Comment  Date:  November  18,  2003. 

6.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER03-587-002] 

Take  notice  that  on  October  30,  2003 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  the  Commission's  April  28. 
2003  Order  in  Docket  No.  ER03-587- 
000.  FERC  Rate  Schedule  33  between 
NYSEG  and  Orange  and  Rockland 
Utilities.  Inc.  consistent  with  the 
requirements  of  Order  No .  6 1 4 .       • 

Comment  Date:  November  20.  2003. 


7.  New  York  State  Electric  &  Gas 
Corporation 


[Docket  No.  ER03-587-003] 

Take  notice  that  on  October  30.  2003 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  the  Commission's  Order 
issued  April  28,  2003  in  Docket  No 
ER03-587-OOO,  FERC  Rate  Schedule  35 
between  NYSEG  and  Consolidated 
Edison  Company  of  New  York,  Inc. 
consistent  with  the  requirements  of 
Order  No.  614. 

Comment  Date:  November  20,  2003. 


8.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER03-587-004] 

Take  notice  that  on  October  30,  2003 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  FERC's  April  28.  2003 
Order  in  Docket  No.  ER03-587-000, 
FERC  Rate  Schedule  28  between  NYSEG 
and  NMPC  consistent  with  the 
requirements  of  Order  No.  614. 

Comment  Date:  November  20,  2003. 

9.  Yankee  Atomic  Electric  Co. 
[Docket  No.  ER03-704-001] 

Take  notice  that  on  October  29,  2003. 
in  compliance  with  the  Commission's 
October  2.  2003  Order  in  Docket  No 
ER03-704-000  (Yankee  Atomic  Electric 
Company.  105  FERC  1161.007  (2003). 
Yankee  Atomic  Electric  Company 
submitted  a  revised  Power  Contract- 
Yankee  Atomic  Electric  Company.  Rate 
Schedule  FERC  No.  3. 

Comment  Date:  November  19,  2003. 

10.  Entergy  Services,  Inc. 

[Docket  No.  ER03-1140-O02] 

Take  notice  that  on  October  29.  2003, 
Entergy  Services.  Inc..  (Entergy)  on 
behalf  of  Entergy  Arkansas.  Inc.,  Entei^ 
Gulf  States.  Inc..  Entergy  Louisiana.  Inc., 
Entergy  Mississippi.  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  filed  a 
compliance  filing  incorporating 
revisions  to  the  creditworthiness 
provisions  of  Entergy's  Open  Access 
Transmission  Tariff  as  required  by  the 
Federal  Energy  Regulatory 
Commission's  September  29.  2003 
order,  Entergy  Services,  Inc.,  104  FERC 
^61,329,  issued  in  Docket  No.  ER03- 
1140-000. 

Comment  Date:  November  19,  2003. 

11.  New  England  Power  Pool  and  ISO 
New  England  Inc. 

[Docket  Nos.  ER03-1 141-001  and  EL03-222- 
001] 

Take  notice  that  on  October  29,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  and  ISO  New 
England  Inc.  (ISO-NE).  submitted  for 
filing  responses  to  certain  data  requests  * 
n^m  the  Commission.  The  responses 
amend  the  filing  made  on  July  31,  2003 
by  NEPOOL  and  ISO-NE  in  Docket  No 
ER03-1 141-000. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date:  November  19.  2003. 
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12.  Midwest  Energy,  Inc.    ~ 

[Docket  No.  ER03-1 1 72-0011 

Take  notice  that  on  October  30.  2003, 
Midwest  Energy,  Inc.  (Midwest) 
submitted  for  filing  corrected  FERC  Rate 
Schedule  No.  19.  a  Transmission 
Service  Agreement  between  Midwest 
and  the  Kansas  Electric  Power 
Cooperative,  Inc.  (KEPCo)  in 
compliance  with  the  Commission's 
Order  issued  September  24,  2003  in 
Docket  No.  ER03-11 72-000. 

Midwest  states  that  a  copy  of  this 
filing  was  served  upon  the  Kansas 
Corporation  Commission  and  KEPCo. 

Comment  Date:  November  20,  20Q3. 

13.  Palama,  LLC 


17.  Idaho 

[Docket  N(  I 


Take 
Idaho 
submittei 
24, 2003 
000. 


nfctice  that  on  October  30,  2003, 
Pofver  Company  (Idaho  Power) 
an  amendment  to  its  October 
iling  in  Docket  No.  ER04-75- 


[Docket  No.  ER03-1 3 16-001] 

Take  notice  that  on  October  28,  2003, 
Palama.  LLC  (Palama)  filed  an 
amendment  to  its  application  for 
market-based  rates  filed  on  September  4, 
2003.  Palama  states  that  the  amendment 
supplies  additional  information 
requested  in  an  October  22.  2003 
deficiency  letter  by  the  Commission 
including  a  properly  designated  Palama 
market-base  rate  schedule. 

Comment  Date:  November  18,  2003. 

14.  Williams  Power  Company,  Inc. 

[Docket  No.  ER03-1331-0011 

Take  notice  that  on  October  29,  2003, 
Williams  Power  Company,  Inc.  (WPC) 
submitted  for  filing  an  amendment  to 
the  Notice  of  Succession,  filed 
September  12,  2003  in  Docket  No. 
ER03-1 331-000. 

Comment  Date:  November  19,  2003. 

15.  Craven  County  Wood  Energy  " 
Limited  Partnership 

[Docket  No.  ER03-1379-001] 

Take  notice  that  on  October  28,  2003, 
Craven  County  Wood  Energy  limited 
Partnership  (Craven)  submitted    ^ 
supplemental  materials  in  connection 
with  its  September  25,  2003  filing  of  an 
amendment  to  a  Rate  Schedule  in 
Docket  No.  ER03-1379-000. 

Comment  Date:  November  18,  2003. 

16.  Nicer  Energy,  L.L.C. 

[Docket  No.  ER04-1 7-001] 

Take  notice  that  on  October  28,  2003, 
Nicer  Energy,  L.L.C.  (Nicer)  pursuant  to 
§  35.15, 18  CFR  35.15,  of  the 
Commission's  Regulations,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  Amended  Notice  of 
Cancellation  of  Nicor's  Market-Based 
FERC  Electric  Rate  Tariff  and  all  rate 
schedules  and/or  service  agreements 
thereunder  effective  October  1,  2003. 

CoBiment  Date:  November  13,  2003. 


and 


fil  ng 
Transmii  sion 
and  CenI  ral 
Corporat  on 
1981,  de; 
No.  1 


Power  Company 

ER04-75-001] 


Commi  !nt  Date:  November  20,  2003. 
18.  Verm  3nt  Electric  Cooperative,  Inc. 

[Docket  n|i.  ER04-89-000] 

Take 
Vermont 
(VEC) 
Filing 
VEC's 


i^tice  that  on  October  28,  2003, 
Electric  Cooperative,  Inc. 
teitdered  for  filing  its  Initial  Rate* 
Request  for  Certain  Waivers, 
includes  a  Power 
Contract  between  VEC 
and  Ceni^l  Vermont  Public  Service 
(CVPS)  dated  March  16, 
ignated  as  FERC  Rate  Schedule 


the  Vermont  Public  Service 
aiid  the  Vermont  Department  of 
were  mailed  copies  of  the 


S  srvice 


CVPS. 
Board, 
Public 
filing. 

Comnisnt  Date:  November  18,  2003. 

19.  PSI  Energy,  Inc. 

[Docket  ^  o.  ER04-90-000] 


Take 
PSI 
under 
Act.  an 
intercoi 
Hoosier  Energy 
Coopera  t 
and 

PSI 
this 
Energy 
Southerli 


filii  g 


I  otice  that  on  October  28,  2003, 
Enei  gy,  Inc.  (PSI)  tendered  for  filing 
S(  iction  205  of  the  Federal  Power 
j  mendment  to  an 
interconnection  agreement  between 
Rural  Electric 
ive,  Inc.,  Southern  Indiana  Gas 
Eledtric  Company  and  PSI. 

E)  lergy,  Inc.  states  that  copies  of 
I  g  have  been  served  on  Hoosier 
lural  Electric  Cooperative,  Inc., 
Indiana  Gas  and  Electric 
Compaiiy,  and  the  Indiana  Utility 
Regulat  )ry  Commission. 

Comment  Date:  November  18,  2003. 


York  Independent  System 
Inc. 


20.  Nev 
Operat«  r 

(Docket  'Jo.  ER04-91-O000] 

Take  notice  thaton  October  28,  2003, 
the  Nev  r  York  Independent  System 
Operator,  hic.  (NYISO)  submitted 
proposed  revisions  to  it  Open  Access 
Transnission  Tariff  to  addressing  the 
methoc  by  whieh  it  charges  third  party 
supplic  rs  of  Station  Power  for  Ancillary 
Service  s.  The  NYISO  has  requested  that 
its  filin  I  be  permitted  to  become 
effective  on  March  22,  2003. 

The  'TYISO  states  that  it  has  served  a 
copy  o  this  filing  upon  all  parties  that 
have  e;  ecuted  service  agreements  under 
the  NY  SO's  OAIT  and  Services  Tariff. 

Com  nent  Date:  November  18,  2003. 


21.  Xcel  Energy  Services  Inc.;  Northern 
States  Power  Company 

[Docket  No.  ER04-92-000] 

Take  notice  that  on  October  29,  2003, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (NSP),  submitted  for  filing  a 
Generation  Intercoimection  Agreement 
between  NSP  and  Moraine  Wind,  LLC. 

NSP  requests  the  agreement  to  be 
accepted  for  filing  effective  November  4, 
2002,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  November  19,  2003. 

22.  Xcel  Energy  Services,  Inc.;  Northern 
States  Power  Company 

[Docket  No.  ER04-93-000] 

Take  notice  that  on  October  29,  2003, 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (NSP)  submitted  for  filing  a 
Generation  Intercoimection  Agreement 
between  NSP  and  Chanarambie  Power 
Partners,  LLC. 

NSP  requests  the  agreement  be 
accepted  for  filing  effective  December 
17,  2002,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  November  19,  2003. 

23.  Mountain  View  Power  Partners  m, 
LLC^ 

[Docket  No.  ER04-94-000] 

Take  notice  that  on  October  28,  2003, 
Mountain  View  Power  Partners  III,  LLC 
(Mountain  View  HI)  filed  with  the 
Federal  Energy  Regulatory  Conmiission 
(Commission)  pursuant  to  Section  205 
Qf  the  Federal  Power  Act  an  Application 
for  an  Order  Accepting  Initial  Rate 
Schedule,  which  would  allow  Mountain 
View  in  to  engage  in  the  sale  of  electric 
energy  and  capacity  at  market-based 
rates.  Mountain  View  III  states  it  is 
engaged  in  the  business  of  developing, 
and  will  construct,  own,  and  operate,  a 
22.44-megawatt  wind-powered 
generation  facility  located  in  Riverside 
County,  California.  Mountain  View  III 
states- that  it  seeks  certain  waivers, 
blanket  approvals,  and  authorizations 
under  the  Commission's  regulations. 
Mountain  View  III  also  seeks  expedited 
review  and  a  waiver  of  the  60-day  notice 
requirement  imder  18  CFR  35.3. 
Comment  Date;  November  18,  2003. 

24.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER04-95-000] 

Take  notice  that  on  October  29,  2003, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 


for  filing  revised  tariff  pages  (Revised 
Pages)  to  its  Open  Access  Transmission 
Tariff  (OATT)  to  reflect  the  disposition 
of  Connecticut  Valley  Electric  Company 
Inc.'s  (CVEC)  jurisdictional  facilities  to 
the  Public  Service  Company  of  New 
Hampshire  (PSNH)  and  to  make 
technical  modifications  to  Central 
Vermont's  formula  rates. 

Central  Vermont  respectfully  requests 
that  the  Commission  allow  the  Revised 
Pages  to  become  effective  January  1, 
2004,  the  date  that  the  disposition  of 
facilities  is  to  be  consummated. 

Central  Vermont  states  that  copies  of 
the  filing  were  served  upon  Central 
Vermont's  OATT  customers,  PSNH, 
CVEC,  the  Vermont  Public  Service 
Board,  and  the  New  Hampshire  Public 
Utilities  Commission. 
Comment  Date:  November  19,  2003. 

25.  Southern  California  Edison 
Company 

[Docket  No.  ER04-96-000] 

Take  notice,  that  on  October  29.  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the 
Interconnection  Facilities  Agreement 
(Interconnection  Agreement)  between 
SCE  and  the  City  of  Corona,  California 
(Corona).  SCE  states  that  the 
Interconnection  Agreement  specifies  the 
terms  and  conditions,  pursuant  to 
which  SCE  will  design,  construct, 
install,  and  own  the  Interconnection 
Facilities  necessary  to  interconnect 
Corona's  distribution  system  serving 
Corona's  Wholesale  Distribution  Load  at 
Corona  Pointe  and  Corona  Crossroads  to 
SCE's  Distribution  System.  SCE  requests 
that  the  Interconnection  Agreement 
become  effective  on  October  15,  2003. 
SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  Corona. 

Comment  Date:  November  19,  2003. 
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26.  Watt  Works  LLC 

[Docket  No.  ER04-98-000] 

Take  notice  that  on  October  29,  2003 
Watt  Works  LLC  (Watt)  tendered  for 
filing  a  Notice  of  Cancellation  of  its 
Market-based  Rate  Authority  granted  in 
Docket  No.  ER97-2  592-000. 

Cominenf  Date.- November  19,  2003. 

27.  Northem/AES  Energy,  LLC 
[Docket  No.  ER04-1 02-000] 

Take  notice  that,  on  October  29,  2003 
Northem/AES  Energy,  LLC  (Northern) 
filed  a  Notice  of  Cancellation  of  its 
FERC  Electric  Tariff.  Rate  Schedule 
FERC  No.  1  accepted  under  Docket  No. 


ER93-445-000.  Northern  requests  that 
this  Notice  of  Cancellation  be  effective 
as  of  October  29,  2003. 

Comment  Date:  November  19,  2003. 

28.  Union  Electric  Development 
Corporation 

[Docket  No.  ER04-1 04-000] 

Take  notice  that  on  October  30,  2003, 
Union  Electric  Development 
Corporation  (UEDC)  tendered  for  filing 
a  Notice  of  Cancellation  of  its  Market- 
based  Rate  Authority  granted  under 
Docket  No.  ER97-3663-O00.  UEDC 
request  an  effective  date  of  September 
17,  2003. 

Comment  Date:  November  20,  2003. 


29.  DC  Tie,  Inc. 

[Docket  No.  ER04-105-0001 

Take  notice  that  on  October  29,  2003, 
DC  Tie,  Inc.  tendered  for  filing  a  Notice 
of  Cancellation  of  its  Market-based  rate 
tariff  originally  granted  under  Docket 
No.  ER91-435-000.  DC  Tie,  hic  is 
requesting  an  effective  date  of  October 
28,  2003. 

Comment  Date:  November  19, 2003. 

30.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER04-107-000] 

Take  notice  tiiat  on  October  30,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, hic.  (Deseret)  tendered  for 
filing  an  amendment  to  First  Revised 
Service  Agreement  No.  2  under 
Deseret's  FERC  Electric  Tariff,  Original 
Volume  1.  Deseret  states  that  the 
amendment  includes  an  Agreement  for 
Large  Industrial  Incentive  Rate  between 
Deseret  and  one  of  its  members,  Dixie- 
Escalante  Rural  Electi-ic  Association, 
Inc.,  implementing  Deseret  Rate 
Schedule  DRAE-Wells.  Deseret  requests 
an  effective  date  of  November  1,  2003. 

Deseret  states  tiiat  copies  of  this  filing 
have  been  served  upon  Deseret's 
member  cooperatives. 

Comment  Date:  November  20,  2003. 

31.  American  Transmission  Company 
LLC;  Midwest  Independent 
Transmission  System  Operator,  Inc. 

[Docket  No.  ER04-108-000] 

Take  notice  that  on  October  30,  2003, 
American  Transmission  Company  LLC 
(ATCLLC)  and  the  Midwest 
hidependent  Transmission  System 
Operator,  Inc.  (Midwest  ISO)  tendered 
for  filing  changes  to  Attachment  O  of 
the  Midwest  ISO(s  Open  Access 
Transmission  Tariff,  to  modify  the  rate 
formula  for  calculating  rates  for 


transmission  service  within  the 
ATCLLC  transmission  system.  ATCLLC 
and  the  Midwest  ISO  request  an 
effective  date  of  January  1,  2004. 

The  Midwest  ISO  seeks  waiver  of  die 
Commission(s  regulations,18  CFR 
385.2010  with  respect  to  service  on  all 
required  parties.  The  Midwest  ISO 
states  that  it  has  elertronically  served  a 
copy  of  this  filing  upon  all  Midwest  ISO 
members,  members  representatives  of 
Transmission  Owners  and  Non- 
Transmission  owners,  the  Midwest  ISO 
Advisory  Committee  participants,  as 
well  as  all  state  Commissioners  within 
the  region.  The  Midwest  ISO  also  states 
It  has  posted  Uiis  filing  on  its  Internet 
site  at  http://www.midwestiso.org.  and 
the  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  November  20,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  elertronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiu-ages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-0O203  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  1895-025] 

City  of  Columbia,  Columbia 
Hydroelectric  Project;  Notice  Rejecting 
Request  for  Rehearing 

November  4,  2003. 

On  September  4,  2003,  the  Director, 
Division  of  Hydropower  Administration 
and  CompUance,  issued  an  order 
granting  the  licensee  for  the  Columbia 
Hydroelectric  Project  No.  1875  an 
extension  of  time  to  comply  with  the 
requirements  of  Articles  202.  401,  406, 
407, 411, 412  and  413  of  the  project 
Ifcense.i  On  October  2,  2003,  South 
Carolina  Coastal  Conservation  League 
and  American  Rivers  (Conservation 
Groups)  filed  a  request  for  limited 
rehearing  of  that  order. 

Pursuant  to  section  313(a)  of  the 
Federal  Power  Act.  16  U.S.C.  8251(a),  a 
request  for  rehearing  may  be  filed  only 
by  a  party  to  the  proceeding.  In  order  for 
Conservation  Groups  to  be  a  party  to  the 
proceeding,  it  must  have  timely  filed 
motion  to  intervene  pursuant  to  Rule 
214  of  the  Rules  of  Practice  and 
Procedure,  18  CFR  385.214.2 
Conservation  Groups  asks  that  the 
Commission  "waive  the  requirement 
that  a  person  requesting  rehearing 
already  have  party  status."^  Because  the 
requirement  is  statutorily  based,  it 
cannot  be  waived,  and  Conservation 
Groups'  request  for  rehearing  must 
therefore  be  rejected. 

Conservation  Groups'  rehearing 
request  would  be  rejected  in  any  event. 
With  regard  to  post-licrasing 
proceedings,  the  Commission  only 
entertains  motions  to  intervene  where 
the  fiUng  entails  a  material  change  in 
the  plan  of  project  development  or  in 
the  terms  of  the  license,  or  would 
adversely  affect  the  rights  of  property 
holder  in  a  manner  not  contemplated  by 
the  license,  or  involves  an  appeal  by  an 
agency  or  entity  specifically  given  a 
consiUtation  role.*  The  timing  of  a 
compliance  filing  is  an  administrative 
matter  between  the  licensee  and  the 
Commission,  and  does  not  alter  the 


substantive  obligations  of  the  licensee.^ 
It  theTefdre  does  not  give  rise  to  an 
opportuiity  for  intervention  and 
rehearing. 

This  iK)tice  constitutes  final  agency 
action.  Request  for  rehearing  by  the 
Commission  of  this  rejection  notice 
must  be  pled  within  30  days  of  the  date 
of  issuai  ice  of  this  notice,  pursuant  to  18 
CFR  385.713. 

Nfagalie  I L.  Salas. 

Secretary 

(FR  Doc.  E3-00208  Filed  11-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FederaljEnergy  Regulatory 
Commission 

SunshiSe  Act;  Notice 

Novemblre,  2003. 

The  fillowing  notice  of  meeting  is 
publislwd  pursuant  to  section  3(A)  of 
the  Govternment  in  the  Sunshine  Act 
(Pub.  L.,No  94-409),  5  U.S.C  552B: 
AGENCYlHOLDING  MEETING:  Federal 
Energy  |legulatory  Commission. 
DATE  M  D  TIME:  November  13,  2003, 10 
a.m. 

PLACE:  loom  2C,  888  First  Street,  NE., 
Washin  ?ton.  DC  20426. 
STATUS;  Open. 
MATTER  >  TO  BE  CONSIDERED:  Agenda. 

*  Noti :  Items  listed  on  the  agenda  may  be 
deleted  vithout  further  notice. 


FUl  rmER  I 


i(( 


FOR 

Magal 
(202) 
items 
meeting 
This 
on 
not 
releva4t 


<  These  articles  require  licensee  to  file  aperture 
cards  of  the  approved  Exhibit  G  drawings; 
document^ion  of  an  agreement  regarding  land  for 
recreation  facilities;  a  report  documenting 
consultation  with  the  River  Alliance  of  the 
foasibility  of  a  canoe  put-ih;  and,  for  Commission 
approval,  various  project  plans. 

2  See  Pacific  Gas  and  Electric  Company,  40  FERC 
161.035  (1987). 

3  Rahearing  request  at  p.  2. 

<  Kings  River  Conservation  District,  36  FERC  ~ 
161,365  (1986). 


INFORMATION  CONTACT: 

R.  Salas,  Secretary,  Telephone 
5|)2-8400.  For  a  recording  listing 
sbicken  from  or  added  to  the 
„,  call  (202)  502-8627. 
is  a  list  of  matters  to  be 
consid  sred  by  the  Commission.  It  does 
include  a  listing  of  all  papers 
to  the  items  on  the  agenda; 
howevfer,  all  public  documents  may  be 
examii  led  in  the  Reference  and 
Inform  ition  Center. 

844tli—  Meeting  November  13,  Z003,  Regular 
Meetini  10  a.m. 

Admin  strative  Agenda 

A-1.      I 
Doctet#  AD02-1,  000,  Agency 
Administrative  Matters. 
A-2. 

Dock  8t#  AD02-7,  000,  Customer  Matters, 
Re  lability,  Security  and  Market 
Op  erations. 
A-3. 


sQty  jf  Tacoma,  Washington,  89  FERC  161,058 
(1999). '  'he  only  exception  would  be  if  the  license 
articles  ipecifically  state  that  Conservation  Groups 
most  b(  consulted  on  extensions  of  deadlines  set 
-forth  in  ihe  articles.  Id.  at  61,194  n.  9.  Such  is  not 
the  cast  here. 


Docket#  M004-1, 000,  Report  on  Winter 
Energy  K/forket  Assessments. 

Markets.  Tarifib  and  Rates— Electric 

E-1. 
Docket*  EL03-212, 000,  Ameren  Services 
Company  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  (Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  PowerCompany, 
Ohio  Power  Company  and  Wheeling 
Power  Company 
Dayton  Power  and  Light  Company 
Exelon  Corporation  of  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc. 
First  Energy  Corporation  on  behalf  of:  ' 
American  Transmission  Systems,  Inc. 
Illinois  Power  Company  and  Northern 

Indiana  Public  Service  Company 
Other#s  EL03-212,  001,  Ameren  Services 
Company  on  behalf  of:Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  (ktmpany,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company 
Dayton  Power  and  Light  Company 
Exelon  Corporation  of  behalf  of: 
Ck)mmonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc. 
First  Energy  Corporation  on  behalf  of: 

American  Transmission  Systems,  Inc. 
Illinois  Power  Company  and  Northern 
Indiana  Public  Service  C]ompany 
E-2. 
Docket#  EL02-111,  004,  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  P)M  Interconnection, 
L.L.C.,  and  all  Transmission  Owners 
(including  the  entities  identified  below) 
Union  Electric  Company,  Central  Illinois 
Public  Service  Company,  Appalachian 
Power  Company,  Columbus  Southern 
Power  (Zompany,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company,  Wheeling  Power 
Company,  Michigan  Etectric 
Transmission  Company,  Dayton  Power 
and  Light  Company,  Commonwealth 
Edison  Company,  Commonwealth 
Edison  Company  of  Indiana,  Inc., 
American  Transmission  Systems,  Inc., 
Illinois  Power  Company,  Northern 
Indiana  Public  Service  Company, 
Virginia  Electric  and  Power  Company. 
lES  Utilities,  Inc.,  Interstate  Power 
Company,  Aquila,  Inc.  (formerly 
UtiliCoq)  United,  Inc.),  PSI  Entergy.  Inc., 
Union  Light  Heat  &  Power  Company, 
Dairyland  Power  Cooperative,  Great 
River  Energy,  Hoosier  Energy  Rural 
Electric  Cooperative,  Indiana  Municipal 
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Power  Agency,  Indianapolis  Power  & 
Light  Company,  Louisville  Gas  &  Electric 
Company,  Kentucky  Utilities  Company. 
Lincoln  Electric  (Neb.)  System, 
Minnesota  Power,  Inc.,  and  its  subsidiary 
Superior  Water,  Light  &  Power  Company, 
Montana-Dakota  Utilities,  Northwestern 
Wisconsin  Electric  Company,  Otter  Tail 
Power  Company,  Southern  Illinois 
Power  Cooperative,  Southern  Indiana 
Gas  &  Electric  Cooperative,  Southern 
Minnesota  Municipal  Power  Agency, 
Sunflower  Electric  Power  Corporation, 
Wabash  Valley  Power  Association,  Inc., 
Wolverine  Power  Supply  Cooperative, 
International  Transmission  Company, 
Alliant  Energy  West,  Xcel  Energy 
Services,  Inc.,  MidAmerican  Energy 
Company,  Com  Belt  Power  Corporation, 
Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company. 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company.  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  UGI  Utilities,  Inc.,  All^eny 
Power,  Carolina  Power  &  Light 
Company,  Central  Power  &  Light 
Company,  Conectiv,  Detroit  Edison 
Company,  Duke  Power  Company,  GPU 
Energy,  Northeast  Utihties  Service 
Company,  Old  Dominion  Electric 
Cooperative,  Public  Service  Company  of 
Colorado,  Public  Service  Electric  &  Gas 
Company,  Public  Service  Company  of 
Oklahoma,  Rockland  Electric  Company. 
South  Carolina  Electric  &  Gas  Company,  • 
Southwestern  Electric  Power  Company. 
-  Cincinnati  Gas  &  Electric  Company, 
Missouri  Pubhc  Service,  WestPlains 
Energy,  Qeco  Corporation.  Kansas  Power 
&  Light  Company.  0G4E  Electric 
Services.  Southwestern  Public  Service 
Company.  Empire  District  Electric 
Company,  Western  Resources  and 
Kansas  Gas  &  Electric  Co. 
0ther#S  EL02-111,  005,  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  PJM  Intercoimection, 
L.L.C.,  and  all  Transmission  Owners 
{including  the  entities  identified  below) 
Union  Electric  Company,  Central  Illinois 
Public  Service  Company,  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
^   Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company. 
Ohio  Power  Company,  Wheeling  Power 
Company,  Michigan  Electric 
Transmission  Company,  Dayton  Power 
and  Light  Company,  Commonwealth 
Edison  Company,  Conmion wealth 
Edison  Company  of  Indiana.  Inc., 
American  Transmission  Systems,  Inc., 
Illinois  Power  Company,  Northern 
Indiana  Public  Service  Company, 
Virginia  Electric  and  Power  Company. 
lES  Utihties,  Inc.,  Interstate  Power 
Company.  Aquila,  Inc.  (formerly 
UtiliCorp  United.  Inc.).  PSI  Entergy.  Inc.. 
Union  Light  Heat  &  Power  Company. 
Dairyland  Power  Cooperative.  Great 
River  Energy,  Hoosier  Energy  Rural 


Electric  Cooperative.  Indiana  Municipal 
Power  Agency,  Indianapolis  Power  & 
Light  Company,  Louisville  Gas  &  Electric 
Company,  Kentucky  Utilities  Company. 
Lincoln  Electric  (Neb.)  System. 
Miimesota  Power.  Inc.,  and  its  subsidiary 
Superior  Water,  Light  &  Power  Company, 
Montana-Dakota  Utilities,  Northwestern 
Wisconsin  Electric  Company,  Otter  Tail 
Power  Company,  Southern  Illinois 
Power  Cooperative,  Southern  Indiana 
Gas  &  Electric  Cooperative,  Southern 
Minnesota  Municipal  Power  Agency, 
Sunflower  Electric  Power  Corporation. 
Wabash  Valley  Power  Association,  Inc., 
Wolverine  Power  Supply  Cooperative, 
International  Transmission  Company, 
Alliant  Energy  West,  Xcel  Energy 
Services,  Inc.,  MidAmerican  Energy 
Company,  Com  Belt  Power  Corporation, 
Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utihties 
Corporation,  Potomac  Electric  Power 
Company,  UGI  Utilities,  Inc.,  All^eny 
Power,  Carolina  Power  &  Light 
Company.  Central  Power  &  Light 
Company,  Conectiv,  Detroit  Edison 
Company,  Duke  Power  Company.  GPU 
Energy.  Northeast  Utilities  Service 
Company,  Old  Dominion  Electric 
Cooperative,  Public  Service  Company  of 
Colorado,  Pubhc  Service  Electric  &  Gas 
Company,  Pubhc  Service  Company  of 
Oklahoma,  Rockland  Electric  Company, 
South  Carohna  Electric  &  Gas  Company, 
Southwestem  Electric  Power  Company, 
Cincinnati  Gas  &  Electric  Company, 
Missouri  Pubhc  Service,  WestPlains 
Energy,  Cleco  Corporation,  Kansas  Power 
&  Light  Company,  OG&E  Electric 
Services,  Southwestem  PubUc  Service 
Company,  Empire  District  Electric 
Company,  Western  Resources  and  • 

Kansas  Gas  &  Electric  Co. 
EL02-111.  006,  Midwest  Independent 
Transmission  System  Operator,  Inc.,  PJM 
Interconnection,  L.L.C.,  and  all 
Transmission  Owners  (including  the 
entities  identified  below)  Union  Electric 
Company,  Central  Illinois  Public  Service 
Company,  Appalachian  Power  Company. 
Columbus  Southern  Power  Company. 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company. 
Wheeling  Power  Company.  Michigan 
Electric  Transmission  Company,  Dayton 
Power  and  Light  Company. 
Commonwealth  Edison  Company. 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  American  Transmission 
Systems,  Inc.,  Ilhnois  Power  Company, 
Northem  Indiana  Public  Service 
Company,  Virginia  Electric  and  Power 
Company,  lES  Utilities.  Inc..  Interstate 
Power  Company,  Aquila,  Inc.  (formerly 
UtihCorp  United,  Inc.),  PSI  Entergy.  Inc.. 
Union  Light  Heat  &  Power  Company. 
Dairyland  Power  Cooperative,  Great 
River  Energy,  Hoosier  Energy  Rural 


Electric  Cooperative,  hidiana  Municipal 
Power  Agency,  Indianapolis  Power  & 
Light  Company,  Louisville  Gas  &  Electric 
Company,  Kentucky  Utilities  Company, 
Lincoln  Electric  (Neb.)  System. 
Mirmesota  Power,  Inc.,  and  its  subsidiary 
Superior  Water,  Light  &  Power  Company, 
Montana-Dakota  Utihties,  Northwestern 
Wisconsin  Electric  Company,  Otter  Tail 
Power  Company,  Southern  Illinois 
Power  Cooperative,  Southern  hidiana 
Gas  &  Electric  Cooperative.  Southern 
Minnesota  Municipal  Power  Agency, 
Sunflower  Electric  Power  Corporation, 
Wabash  Valley  Power  Association,  Inc.. 
Wolverine  Power  Supply  Cooperative, 
International  Transmission  Company, 
Alliant  Energy  West,  Xcel  Energy 
Services.  Inc.,  MidAmerican  Energy 
Company,  Cora  Belt  Power  Corporation, 
.Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropohtan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electiic  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  UGI  Utilities.  Inc.,  Allegheny 
Power,  Carolina  Power  &  Li^t 
Company,  Central  Power  &  Light    " 
Company,  Conectiv,  Detroit  Edison 
Company,  Duke  Power  Company.  GPU 
Energy.  Northeast  Utihties  Service 
Company.  Old  Dominion  Electric 
Cooperative,  Public  Service  Company  of 
Colorado,  Public  Service  Electric  &  Gas 
Company,  Public  Service  Company  of 
Oklahoma,  Rockland  Electric  Company, 
South  Carolina  Electric  &  Gas  Company, 
Southwestem  Electric  Power  Company, 
Cincinnati  Gas  &  Electric  Company. 
Missouri  Pubhc  Service,  WestPlains 
Energy.  Cleco  Corporation,  Kansas  Power 
&  Light  Company,  OG4E  Electric 
Services,  Southwestem  Public  Service 
Company,  Empire  District  Electric 
Company,  Western  Resources  and 
Kansas  Gas  &  Electric  Co. 
EL02-111,  007.  Midwest  hidependent 
Transmission  System  Operator.  Inc.,  PJM 
Interconnection,  L.L.C.,  and  all 
Transmission  Owners  (including  the 
entities  identified  below)  Union  Electric 
Company,  Central  Ulinois  Public  Service 
Company,  Appalachiem  Power  Company. 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Cpmpany, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company, 
Wheehng  Power  Company,  Michigan 
Electric  Transmission  Company,  Dayton 
Power  and  Light  Company, 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  American  Transmission 
Systems,  Inc.,  Illinois  Power  Coinpany, 
Northem  hidiana  Pubhc  Service 
Company,  Virginia  Electric  and  Power 
Company,  lES  Utilities.  Inc..  Interstate 
Power  Company.  Aquila,  Inc.  (formerly 
UtiliCorp  United,  Inc.),  PSI  Enteigy.  Inc.. 
Union  Light  Heat  &  Power  Company. 
Dairyland  Power  Cooperative,  Great 
River  Energy,  Hoosier  Energy  Rural 
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Electric  Cooperative,  Indiana  Municipal 
Power  Agency,  Indianapolis  Power  & 
Light  Company,  Louisville  Gas  &  Electric 
.  Company,  Kentucky  Utilities  Company, 
Lincoln  Electric  (Neb.)  System, 
Minnesota  Power,  Inc.,  and  its  subsidiary 
Superior  Water,  Light  &  Power  Company, 
Montana-Dakota  Utilities,  Northwestern 
Wisconsin  Electric  Company,  Otter  Tail 
Power  Company,  Southern  Illinois 
Power  Cooperative,  Southern  Indiana 
Gas  &  Electric  Cooperative,  Southern 
Minnesota  Municipal  Power  Agency, 
Sunflower  Electric  Power  Corporation, 
Wabash  Valley  Power  Association,  Inc., 
Wolyerine  Power  Supply  Cooperative, 
International  Transmission  Company, 
Alliant  Energy  VVest,  Xcel  Energy 
Services,  Inc.,  MidAmerican  Energy 
Company,  Com  Belt  Power  Corporation, 
Allegheny  Electric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  UGI  Utilities,  Inc.,  Allegheny 
Power,  Carolina  Power  &  Light 
Company,  Central  Power  &  Light 
Company,  Conectiv,  Detroit  Edison 
Company,  Duke  Power  Company,  GPU 
Energy,  Northeast  Utilities  Service 
Company,  Old  Dominion  Electric 
Cooperative,  Public  Service  Company  of 
Colorado,  Public  Service  Electric  &  Gas 
Company,  Public  Service  Company  of 
Oklahoma,  Rockland  Electric  Company, 
South  Carolina  Electric  &  Gas  Company, 
Southwestern  Electric  Power  Company, 
Cincinnati  Gas  &  Electric  Company, 
Missouri  Public  Service,  WestPlains 
Energy,  Cleco  Corporation,  Kansas  Power 
&  Light  Company,  OG&E  Electric 
Services,  Southwestern  Public  Service 
tlompany.  Empire  District  Electric 
Company,  Western  Resources  and 
Kansas  Gas  &  Electric  Co. 
EL02-111,  OOB,  Midwest  Independent 
Transmission  System  Operator,  Inc.,  PJM 
Interconnection,  L.L.C.,  and  all 
Transmission  Owners  (including  the 
entities  identified  below)  Union  Electric 
Company,  Central  Illinois  Public  Service 
Company,  Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company, 
'  Wheeling  Power  Company,  Michigan 
Electric  Transmission  Company,  Dayton 
Power  and  Light  Company, 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  American  Transmission 
Systems,  Inc.,  Illinois  Power  Company, 
Northern  Indiana  Public  Service 
.  Company,  Virginia  Electric  and  Power 
Company,  IBS  Utilities,  Inc.,  Interstate 
Power  Company,  Aquila,  Inc.  (formerly 
UtiliCorp  United,  Inc.),  PSI  Entergy,  Inc., 
Union  Light  Heat  &  Power  Company, 
Dairyland  Power  Cooperative,  Great 
River  Eneigy^  Hoosier  Eneigy  Rural 
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Kansai 
EL03-2|2 
on 
and  Central 


Cooperative,  Indiana  Municipal 
Agency,  Indianapolis  Power  & 
(  ^mpany,  Louisville  Gas  &  Electric 
,  Kentucky  Utilities  Company, 
Electric  (Neb.)  System, 

Power,  Inc.,  and  its  subsidiary 
Water,  Light  &  Power  Company, 
-Dakota  Utilities,  Northwestern 
Electric  Company,  Otter  Tail 
Company,  Southern  Illinois 

Southern  Indiana 
ilectric  Cooperative,  Southern  _ 
Municipal  Power  Agency, 
f  Electric  Power  Corporation, 
Valley  Power  Association,  Inc., 
Power  Supply  Cooperative, 
Transmission  Company, 
Energy  West,  Xcel  Energy 
Inc.,  MidAmerican  Energy 
,  Corn  Belt  Power  Corporation, 

Electric  Cooperative,  Inc., 
City  Electric  Company, 
Gas  &  Electric  Company, 
Power  &  Light  Company, 
Central  Power  &  Light  Company, 

itan  Edison  Company,  PECO 
Company,  Pennsylvania  Electric 
PPL  Electric  Utilities 

Potomac  Electric  Power 
,  UGI  Utilities,  Inc.,  Allegheny 
Carolina  Power  &  Light 
.  Central  Power  &  Light 
I  ny,  Conectiv,  Detroit  Edison 
I  ny,  Duke  Power  Company,  GPU 

Northeast  Utilities  Service 
I  ny.  Old  Dominion  Electric 

,  Public  Service  Company  of 
,  Public  Service  Electric  &  Gas 
^ny,  Public  Service  Company  of 

Rockland  Electric  Company, 
Carolina  Electric  &  Gas  Company, 
Electric  Power  Company, 
i  Gas  &  Electric  Company, 
Public  Service,  WestPlains 
.  Cleco  Corporation,  Kansas  Power 
Company,  OG&E  Electric 
Southwestern  Public  Service 
iny.  Empire  District  Electric 
iny,  Western  Resources  and 
Gas  &  Electric  Co. 
000,  Ameren  Services  Company 
of:  Union  Electric  Company 
Illinois  Public  Service 


Jersey 

Metro 

Energ3 

Compj  ny 

Corpoi  ation 

Compi  ny 

Power 

Compi  ny 

Comp< 

Comp 

Energ] 

Compi 

Cooperative 

Colorajdo 

Compi 

Oklah 

South 

South'  vestem 

Cincii  nati 

MissQ]  iri 

Energi 

&Liglit 

Servic  ss 


Comp  my 

America  a  Electric  Power  Service 
Corpo  ration  on  behalf  of:  Appalachian 
Powei  Company,  Columbus  Southern 
Powei  Company,  Indiana  Michigan 
Powei  Company,  Kentucky  Power 
Comp  my,  Kingsport'Power  Company, 
Ohio  1  'ower  Company  and  Wheeling 
Powe:  Company 

Dajion  'ower  and  Light  Company 

Exelon  ( Corporation  on  behalf  of: 
Comn  .onwealth  Edison  Company  and 
Comn  onwealth  Edison  Company  of 
India]  a.  Inc. 

First  En  srgy  Corporation  on  behalf  of: 
Amer  can  Transmission  Systems,  Inc. 

Illinois  'ower  Company  and  Northern 
Publii  Service  Company 

EL04-4,  000,  American  Electric  Power 
Servi(  e  Corporation  on  behalf  of: 
Appa  achian  Power  Company,  Columbus 
Soutl  em  Power  Company,  Indiana 
Mich  ;an  Power  Company,  Kentucky 


Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  and  Dayton  Power  and 
Light  Company  v.  Midwest  Independent . 
transmission  System  Operator,  Inc. 
ELG4-5, 000,  American  Electric  Power 
Service  Corporation  et  a].. 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  and  Dayton  Power  and 
Light  Company  v.  PJM  Interconnection, 
LLC 
EL04-6,  000,  American  Electric  Power 
Service  Corporation,  et  al., 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  and  Dayton  Power  and 
Light  Company  v.  Ameren  Services 
Company 
EL04-7,  000,  American  Electric  Power 
Service  Corporation,  et  al.. 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  and  Dayton  Power  and 
Light  Company  v.  Illinois  Power 
Company 
EL04— 8,  000,  American  Electric  Power 
Service  Corporation,  et  al.. 
Commonwealth  Edison  Company,  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  v.  Dayton  Power  and  Light 
Company 
~  EL04-9, 000,  American  Electric  Power     ~ 
Service  Corporation  et  al.,  and  Dayton 
Power  and  Light  Company  v. 
Commonwealth  Edison  Company  and 
•       Commonwealth  Edison  Company  of 
Indiana,  Inc. 
EL04-10, 000,  Commonwealth  Edison 
Company,  Commonwealth  Edison 
Company  of  Indiana,  Inc.,  and  Dayton 
Power  and  Light  Company  v.  American 
Electric  Power  Service  Corporation,  et 
al., 
E-3. 
Docket*  ELOl-118,  000,  Investigation  of 
Terms  &  Conditions  of  Public  Utility 
Market-Based  Rate  Authorizations 
Other#s  ELOl-118,  001,  Investigation  of 
Terms  &  Conditions  of  Public  Utility 
Market-Based  Rate  Authorizations 
E-4. 

Omitted 
E-5. 
Docket#  ER03-1318,  000,  New  England 

Power  Pool  and  ISO-New  England  Inc. 
Otherts  ER03-1318,  001,  New  England 
Power  Pool  and  ISO-New  England  Inc. 
E-€. 

Omitted 
E-7. 
Docket*  PL03-1, 000,  Pricing  Policy  for~ 
Efficient  Operation  and  Expansion  of  the 
Transmission  Grid 
E-8. 

Omitted 
E-9. 
Docket*  ER03-1381, 000,  Southern 
Company  Services,  Inc 
E-10. 

Omitted 
E-11. 
Docket*  ER03-1386, 000,  Cleco  Power  LLC 
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E-12. 

•Omitted 
E-13. 

Omitted 
E-14. 

Omitted 
E-15. 

Docket*  ER03-1345,  000.  Midwest 
Independent  Transmission  System 
Operators,  Inc. 
E-16. 

Docket*  ER03-312,  000,  Pacific  Gas  and 
Electric  Company 
E-17. 

Omitted 
E-18.  Docket*  ER02-851,  008,  Southern 

Company  Services,  Inc. 
E-19. 

Omitted 
E-20. 
Docket*  ER97-1523.  072,  Central  Hudson 
Gas  &  Electric  Corporation,  Consolidated 
Edison  Co.  of  New  York,  Inc.,  Long 
*       Island  Power  Authority,  New  York  State 
Electric  &  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange  and 
Rockland  Utilities,  Inc.,  and  Rochester 
Gas  and  Electric  Corporation 
Other#s  OA97-^70,  067,  Central  Hudson 
Gas  &  Electric  Corporation,  Consolidated 
Edison  Co.  of  New  York,  Inc.,  Long 
Island  Power  Authority,  New  York  State 
Electric  &  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange  and 
Rockland  Utilities,  Inc.,  and  Rochester 
Gas  and  Electric  Corporation 
ER97-4234,  065,  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated 
Edison  Co.  of  New  York,  Inc.,  Long 
Island  Power  Authority,  New  York  State 
Electric  &  Gas  Corporation,  Niagara 
Mohawk  Power  Corporation,  Orange  and 
Rockland  Utilities,  Inc.,  and  Rochester 
Gas  and  Electric  Corporation 
E-21. 
Docket*  ER97-1523,  079,  Central  Hudson 
Gas  &  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities.  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 
Other#s  OA97-470,  071,  Central  Hudson 
Gas  &  Electric  Corporation  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 
ER97-4234,  069.  Central  Hudson  Gas  & 
Electric  Corporation  Consolidated 
Edison  Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 
E-22. 
Docket*  EROl-414,  002,  Consumers  Energy 
Company,  on  behalf  of  Michigan  Electric 
Transmission  Company 


E-23. 

Docket*  ELOO-95.  082,  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  Into  Markets ' 
Operated  by  the  California  Independent 
System  Operator  and  the  CaUfomia 
Power  Exchange 

Other*s  ELOO-98,  070,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange 
E-24. 

Docket*  EL03-51,  001.  North  Hartland. 
LLC 
E-25. 

Omitted 
E-26. 

Omitted 
E-27. 

Docket*  ER03-414,  002,  Progress  Energy 

Carolinas,  Inc 
Other*s  ER03-414.  001,  Progress  Energy 

Carolinas,  Inc 
ER03-415,  001,  Progress  Energy  Carolinas. 

Inc 
ER03-415,  002,  Progress  Energy  Carolinas, 
Inc 
E-28. 
Docket*  ER03-19,  002.  Detroit  Edison 

Company 
Other*s  RTOl-lOl,  007,  hitemational 
Transmission  Company  and  DTE  Enei^ 
Company 
ECOl-146,  007,  International  Transmission 

Company  and  DTE  Energy-  Company 
EROl-3000,  007.  International 
Transmission  Company  and  DTE  Energy 
Company 
E-29. 

Omitted  * 

E-30. 

Omitted 
E-31. 
Docket*  ER03-218,  004,  California 
Independent  System  Operator 
Corporation 
Other*s  EC03-81,  001,  California 
Independent  System  Operator 
Corporation 
ER03-219,  004.  California  Independent 
System  Operator  Corporation 
E-32. 

Omitted 
E-33. 

Omitted 
E-34. 

Docket*  ER03-583,  003,  Entei^y  Services, 

Inc.,  and  EWO  Marketing,  LP 
Other*s  ER03-681,  002,  Entergy  Services, 

Inc..  and  Entergy  Power,  Inc. 
ER03-682,  003,  Entergy  Services,  Inc.,  and 

Entergy  Power.  Inc. 
ER03-74'4.  002.  Entergy  Services,  Inc..  and 
Entergj'  Louisiana,  Inc. 
E-35. 
Docket*  ER02-2330,  015,  New  England 

Power  Pool  and  ISO  New  England,  Inc. 
Other*s  ER02-2330,  016,  New  England 

Power  Pool  and  ISO  New  England,  Inc. 
ER02-2330,  017,  New  England  Power  Pool 
and  ISO  New  England,  Inc. 
E-36. 

Omitted      ." 
E-37. 
Docket*  EL02-128,  003,  Sithe  New 
England  Holdings,  LLC  v.  ISO  New 
England,  Inc. 


Other#s  EL02-128, 002,  Sithe  New 
England  Holdings.  LLC  v.  ISO  New 
England,  Inc. 
E-38. 
Docket*  EL02-65,  012,  Alliance 
Companies.  Ameren  Services  Company 
on  behalf  of:  Union  Electric  Company 
and  Central  Illinois  Public  Service 
Company 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company.  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling' 
Power  Company 
Dayton  Power  and  Light  Company,  Exelon 
Corporsttion  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana.  Inc. 
FirstEnergy  Corporation  on  behalfof: 
American  Transmission  Systems,  Inc.. 
Cleveland  Electric  Illuminating  Power 
Company.  Ohio  Edison  Company. 
Pennsylvania  Power  Company  and 
Toledo  Edison  Company 
Illinois  Power  Company.  Northern  Indiana 
Public  Company  and  National  Grid  USA 
Other#s  EC99-80.  022,  Alliance  Companies 
Ameren  Services  Company  on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company.  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company.  Kingsport  Power  Company. 
Ohio  Power  Company  and  Wheeling 
Power  Company 
Consumers  Energj'  Company  and  the 
Michigan  Electric  Transmission 
Company,  Dayton  Power  and  Light 
Company.  Detroit  Edison  Company  and 
International  Transmission  Company 
ER99-3144,  022,  Alliance  Companies  ' 
Ameren  Ser\ices  Company  on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company.  Columbus  Southern 
Power  Company.  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company. 
Ohio  Power  Company  and  Wheeling' 
Power  Company 
Consumers  Energy  Company  and  the 
Michigan  Electric  Transmission 
Company,  Da\ion  Power  and  Light 
Company.  Detroit  Edison  Company  and 
International  Transmission  Company 
RTOl-26,  006,  Northern  Indiana  Public 

Service  Company 
RTOl-37,  006,  Dayton  Power  and  Light 

Company 
RTOl-84,  006.  Illinois  Power  Company 
RTOl-88.  023.  Alliance  Companies. 
Ameren  Services  Company  on  behalf  of: 
Union  Electric  Company  and  Central 
Illinois  Public  Service  Company 
American  Electric  Power  Service 
Corporation  on  behalf  of:  Appalachian 
Power  Company.  Columbus  Southern 


64338 


Federal  Register  /  Vol.  68,  ^ 


o.  219 /Thursday,  November  13,  2003 /Notices 


Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company  and  Wheeling 
Power  Company 

Consumers  Energy  Company  and  Michigan 
Electric  Transmission  Company,  Dayton 
Power  and  Light  Company^. 

Exelon  Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc. 

FirstEnergy  Corporation  on  behalf  of: 
American  Transmission  Systems,  Inc., 
Cleveland  Electric  Illuminating  Power 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and 
Toledo  Edison  Company 

Illinois  Power  Company,  Northern  Indiana 
Public  Service  Company  and  Virginia  ; 
Electric  and  Power  Company 

EROl-123, 010,  Illinois  Power  Company 

EROl-2992,  005,  Exelon  Corporation  on 
behalf  of:  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc. 

FirstEnergy  Corporation  on  behalf  of: 
American  Transmission  Systems,  Inc., 
Cleveland  Electric  Illuminating  Power 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and 
Toledo  Edison  Company 

EROl-2993,  005,  Virginia  Electric  and 
Power  Company 

EROl-2995, 005,  American  Electric  Power 
Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana 
Michigan  Power  Company,  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company 

EROl-2997,  005,  Dayton  Power  and  Light 
Company 

EROl-2999  005  Illinois  Power  Company 

EL02-111,  003,  Midwest  Independent 
Transmission  System  Operator,  Inc.,  PJM 
Interconnection,  L.L.C.,  and  all 
Transmission  Owners  (including  the 
entities  identified  below)  Union  Electric 
Compemy,  Central  Illinois  Public  Service 
Company,  AppalachUn  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company, 
Wheeling  Power  Company,  Michigan 
Electric  Transmission  Company,  Dayton 
Power  and  Light  Company, 
Commonwealth  Edison  Cogjpany, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  American  Transmission 
Systems,  Inc.,  Illinois  Power  Company, 
■  Northern  Indiana  Public  Service 
Company,  Virginia  Electric  and  Power 
Company,  lES  Utilities,  Inc.,  Interstate 
^•ower  Company,  Aquila,  Inc.  (formerly 
UtiliCorp  United,  Inc.),  PSI  Entergy,  Inc., 
Union  Light  Heat  &  Power  Company, 
Dairy  land  Power  Cooperative,  Great 
River  Energy,  Hoosier  Energy  Rural 
Electric  Cooperative,  Indiana  Municipal 
Power  Agency,  Indianapolis  Power  & 
Light  Company,  Louisville  Gas  &  Electric 
Company,  Kentucky  Utilities  Company, 
Lincoln  Electric  (Neb.)  System, 


Miimi  sola  Power,  Inc.,  and  its  subsidiary 
Super  or  Water,  Light  &  Power  Company, 
Montana-Dakota  Utilities,  Northwestern 
Wisco^isin  Electric  Company,  Otter  Tail 
Poweij  Company,  Southern  Illinois 
Powell  Cooperative,  Southern  Indiana 
Gas  &  Electric  Cooperative,  Southern 
Minnt  sota  Municipal  Power  Agency, 
Sunfl(  wer  Electric  Power  Corporation, 
Wabai  h  Valley  Power  Association,  Inc., 
Wolv«  rine  Power  Supply  Cooperative, 
Intern  itional  Transmission  Compemy, 
AlliaB  t  Energy  West,  Xcel  Energy 
Servic  es.  Inc.,  MidAmerican  Energy 
Comp  my.  Corn  Belt  Power  Corporation, 
Allegl  eny  Electric  Cooperative,  Inc., 
Atlanl  ic  City  Electric  Company, 
Baltin  ore  Gas  &  Electric  Company, 
Delmi  rva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metro  Dolitan  Edison  Company,  PECO 
Energ  ^  Company,  Pennsylvania  Electric 
Comp  iny,  PPL  Electric  Utilities 
Corpa  ration,  Potomac  Electric  Power 
Comp  my,  UGI  Utilities,  Inc.,  Allegheny 
Powei .  Carolina  Power  &  Light 
Comp  my.  Central  Power  &  Light 
Comp  iny,  Conectiv,  Detroit  Edison 
Comp  my,  Duke  Power  Company, 
Floric  a  Power  &  Light  Company,  GPU 
Energ  ^  Northeast  Utilities  Service 
Comp  my,  Ohio  Power  Company,  Old 
Domi]  lion  Electric  Cooperative,  Public 
Servi<  e  Company  of  Colorado,  Public 
Servic  e  Electric  &  Gas  Company,  Public 
Servic  e  Company  of  Oklahoma, 
Rockl  md  Electric  Company,  South 
Caroli  na  Electric  &  Gas  Company, 
South  western  Electric  Power  Company, 
Cinci)  mati  Gas  &  Electric  Company, 
Misso  liri  Public  Service,  WestPlains 
Energ  i,  Cleco  Corporation,  Kansas  Power 
&  Lig]  it  Company,  OG&E  Electric 
Serviies,  Southwestern  Public  Service 
Comp  any.  Empire  District  Electric 
Comp  any,  Western  Resources  and 
Kansi  s  Gas  &  ElectricrCo. 
E-39.  * 

Omittec  - 

E-^0. 

Docket*  ER03-746,  002,  California 
Indep  endent  System  Operator 
Corpc  ration 

Other#s  ER03-746,  001,  California 
Indep  endent  System  Operator 
Corpc  ration 
E-41. 

Omittec 
E-42. 

Docket!  EL03-137  et  al,  000,  American 
Elect!  ic  Power  Service  Corporation,  et  al. 

Other#i  ELOO-95  et  al,  000,  San  Diego  Gas 
&  Ele  :tric  Company  v.  Sellers  of  Energy 
and  i  ncillary  Services  Into  Markets 
Open  ited  by  the  California  Independent 
Syste  ns  Operator  and  the  California 
Powe  r  Exchange 

ELOO-g  3  et  al.,  000,  Investigation  of 
Pract  ces  of  California  Independent 
Syste  m  Operator  Corporation  &  The 
Calif(  irnia  Power  Exchange 

PA02-;  e/a/.,000,  Fact-Finding 

Invea  Ligation  of  Potential  Manipulation 
of  Eh  ctric  and  Natural  Gas  Prices 

EL03-1  BO  et  al.,  000,  Enron  Power 
Metrk  sting.  Inc.,  and  Enron  Energy 
Servi  :eslnc.,  etal. 


E-43. 
Docket#  EL02-45, 000,  California 

Independent  System  Operator 

Corporation 
E-44. 
Docket#  EL03-14, 000.  City  of  Azusa. 

California 
Other#s  EL03-15, 000,  City  of  Anaheim, 

California 
EL03-15,  002,  City  of  Anaheim,  California 
EL03-20,  000,  City  of  Riverside,  California 
EL03-20,  002,  Qty  of  Riverside,  California 
EL03-21,  000,  City  of  Banning,  California 
E-45. 
Docket*  EL03-219,  000,  Central  Iowa 

PowecCooperative,  Clarke  Electric 

Cooperative,  Inc.,  Consimiers  Energy 

Cooperative,  East-Central  Iowa  Rural 

Electric  Cooperative,  Fanners  Electric 

Cooperative,  Inc.,  Guthrie  County  Rural 

Electric  Cooperative  Association, 

Marquoketa  Valley  Electric  Cooperative, 

Midland  Power  Cooperative,  Pella 

Cooperative  Electric  Association,  Rideta 

Electric  Cooperative,  Inc.,  South  Iowa 

Municipal  Electric  Cooperative 

Association;  Southwest  Iowa  Service 

Cooperative  and  T.I.P.  Rural  Electric 

Cooperative 
E-46. 
Docket*  EL03-53, 000,  Gregory  Swecker  v. 

Midland  Power  Cooperative 
E-47. 

Omitted 
E-48. 

Omitted 
E-49. 
Docket*  EL03-26, 000.  New  York 

Independent  System  Operator.  Inc.  v. 

Dynegy  Power  Marketing,  Inc. 
E-50. 
Docket*  EG03-109,  000,  High  Desert  Power 

Project,  LLC 
Other*s  EG03-110, 000,  High  Desert  Power 

Trust 
E-51. 
Docket*  EROl-2658,  000,  American 

Electric  Power  Service  Corporation 
Other#s  ELOO-79.  000,  American  Electric 

Power  Service  Corporation 
ELOl-113,  000,  American  Electric  Power 

Service  Corporation 
ECOl-130, 000,  American  Electric  Power 

Service  Corporation 
EROl-2658.  001,  American  Electric  Power 

Service  Corporation 
EROl-2668,  000,  American  Electric  Power 

Service  Corporation 
EROl-2977,  000,  American  Electric  Power 

Service  Corporation 
EROl-2977.  001.  American  Electric  Power 

Service  Corporation 
EROl-2980,  000,  American  Electric  Power 

Service  Corporation 
EROl-2980.  001,  American  Electric  Power 

Service  Corporation 
EL02-24,  000,  American  Electric  Power 

Service  Corporation 
ER02-371,  000,  American  Electric  Power 

Service  Corporation 
ER02-371, 001,  American  Electric  Power 

Service  Corporation 
ER02-371,  002,  American  Electric  Power 

Service  Corporation 
ER02-602,  000.  American  Electric  Power 

System  Corporation 
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ER02-602,  001,  American  Electric  Power 

Service  Corporation 
ER02-1216,  000,  American  Electric  Power 

Service  Corporation 
ER02-1410, 000,  American  Electric  Power 
Service  Corporation 
E-52. 
Docket#  ER03-1341,  000,  Michigan  Electric 

Traasmission  Company,  LLC 
E— 53. 
Docket*  ER02-2119,  000,  Southern 
California  Edison  Company 
E-54. 
Docket*  ER02-2001,  000,  Electric 

Quarterly  Reports 
Other#s  ER94-1246,  000,  Ashton  Energy 

Corporation 
ER95-751,  000,  PowerGasSmart.com,  Inc. 
ER95-878,  000,  Audit  Pro  Incorporated 
ER95-1381,  000,  Alliance  Strategies 
ER95-1399,  000,  Electech,  Inc. 
ER95-1752,  000,  Enpower,  Inc. 
ER96-734,  000,  Energy  Marketing  Services, 

Inc. 
ER96-924,  000,  Direct  Access 

Management,  LP 
ER96-1631,  000,  Family  Fiber  Connection. 

Inc. 
ER96-1731,  000,  Engineered  Energy 

Systems  Corporation 
ER96-1774,  000,  Growth  Unlimited 

Investments,  Inc. 
ER96-1781,  000,  EnergyTek,  Inc. 
ER96-2879,  000,  U.S.  Energy,  Inc. 
ER97-1117,  000,  TC  Power  Solutions 
ER97-1676,  000,  Black  Brook  Energy 

Company 
ER97-3053,  000,  Keystone  Energy  Services, 

Inc. 
ER97-3815,  000,  Friendly  Power  Company, 

ER97-4145,  000,  Sigma  Energy,  Inc. 
ER97-4364,  000,  PoweiCom  Energy  & 

Communications  Access,  Inc. 
ER97-4434,  000,  Clean  Air  Capital  Markets 

Corporation 
ER97-4680,  000,  Starghill  Alternative 

Energy  Corporation 
ER98-102,  000,  Current  Energy,  Inc. 
ER98-1221,  000,  Micah  Tech  Industries, 

Inc. 
ER98-1297,  000,  TransCurrent,  LLC 
ER98-2232,  000,  People's  Utility 

Corporation 
ER98-2423,  000,  The  FURSTS  Group,  Inc. 
ER98-3006,  000,  K&K  Resources,  Inc. 
ER98-3052,  000,  PowerSource  Corporation 
ER98-3451,  000,  American  Premier  Energy 

Corporation  ; 

ER98-3934,  000,  Clinton  Energy 

Management  Services,  Inc. 
ER99-581,  000,  Business  Discount  Plan, 

Inc. 
ER99-823,  000,  River  City  Enei^,  Inc. 
ER9d-1890,  000,  Commodore  Electric 
ER99-2540,  000,  Full  Power  Corporation 
ER99-2970,  000,  Delta  Energy  Group 
EROO-1530,  000,  Energy  &  Stream 

Company,  Inc. 
EROl-1414,  000,  Northern  Lights  Power 

Company 
EROl-2059,  000,  Entrust  Energy,  LLC 
ER02-893,  000,  Dorman  Materials,  Inc. 

Markets,  TarifGs  and  Rates— Gas 

G-1. 


Docket*  RM03-10,  000,  Amendments  to 
Blanket  Sales  Certificates 
G-2. 
Docket*  RPOO-241,  000,  California  Public 

Utilities  Commission    - 
Other#s  RPOO-241,  006,  California  Public 

Utilities  Commission 
RPOO-241,  008,  California  Public  Utilities 
Commission 
G-3. 

Docket*  RP96-200,  092,  CenterPoint 

Energy  Gas  Transjnission  Company 
Other*s  RP96-200,"097,  CenterPoint 

Energy  Gas  Transmission  Company 
RP96-200, 101,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200,  102,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200,  103,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200,  104,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200.  105.  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200,  106,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200,  107,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200.  108,  CenterPoint  Energy  Gas 

Transmission  Company 
RP96-200,  110.  CenterPoint  Energy  Gas 

Transmission  Compemy 
RP96-200,  111,  CenterPoint  Energy  Gas 

Transmission  Company 

Omitted 
G-5. 
Docket*  RP02-116,  001,  Northwest 
Pipeline  Corporation 
G-6. 
Docket*  RPOO-336,  021,  El  Paso  Natural 
Gas  Company 
G-7. 
Docket*  PR03-12.  000,  Overland  Trail 

Transmission,  LLC 
Other*s  PR03-12,  001,  Overland  Trail 
Transmission,  LLC 
G-8. 

Docket*  GT02-38,  007,  Northern  Natural 
Gas  Company 
G-9. 

Docket*  RP03-507,  001,  Northern  Border 
Pipeline  Company 
G-10. 
Docket*  RP03-545,  001,  Dominion  Cove 
Point  LNG,  LP 
G-11. 

Docket*  RP02-114,  003,  Tennessee  Gas 

Pipeline  Company 
Other*s  RP02-114,  002,  Tennessee  Gas 

Pipeline  Company 
G-12. 

Docket*  RP03^65,  002,  ANR  Pipeline 
Company 
G-13. 

Omitted 
G-14. 
Docket*  RP02-183,  001,  Transcontinental 
Gas  Pipe  Line  Corporation 
G-15. 
Docket*  RP02-367,  002,  Northern  Border 
Pipeline  Compemy 
G-16. 

Omitted 
G-17. 


Docket*  OR03-7,  000,  Tesoro  Refining  ft 
Marketing  Company  v.  Frontier  Pipeline 
Company 

Energy  Projects— Hydro 

H-1. 
Docket*  P-2525.  057,  Wisconsin  Public 

Service  Corporation 
Other#s  P-2522,  079.  Wisconsin  Public 

Service  Corporation 
P-2546,  075,  Wisconsin  Public  Service 

Corporation 
P-2560,  058,  Wisconsin  Public  Sen'ice 

Corporation  , 

P-2595,  080.  Wisconsin  Public  Service 
Corporation 
H-2. 
Docket*  P-2299.  000.  Turlock  IrrigaUon 
District  and  Modesto  Irrigation  District 
H-3. 

Docket*  P-1927,  008.  PacifiCorp 
H-4. 

Docket*  P-516.  374,  South  Carolina 
Electric  &  Gas  Company 

Energy  Prefects— Certificates 

C-1. 
Docket*  CPOl-176,  000.  Georgia  Strait 

Crossing  Pipeline  LP 
Other*s  CPO 1  -1 79 ,  00 1 ,  Georgia  Strait 
Crossing  Pipeline  LP 
C-2. 

Omitted 
C-3. 
Docket*  CP03-74.  000,  Dominion  Cove 
Point  LNG,  LP 
C-A. 

Docket*  CPOl-416,  002,  Sierra  Production 
Company 
C-5. 
Docket*  CP96-248,  Oil,  Portland  Natural 
Gas  Transmission  System 
C-6. 
Docket*  CP02-396,  004.  Greenbrier 

Pipeline  Company,  LLC    . 
Other#s  CP02-397,  004,  Greenbrier 

Pipeline  Company,  LLC 
CP02-398,  004,  Greenbrier  Pipeline 
Company,  LLC 
C-7. 

Docket*  CP03-1,  OOl,  El  Paso  Natural  Gas 
Company 
C-8. 
Docket*  CP03-11,  001.  Jupiter  Eneigy 
Corporation 
C-9. 
Docket*  CP02-233,  001,  Equitrans,  LP., 
and  Carnegie  Interstate  Pipeline 
Company 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-28470  Filed  11-7-03;  4:06  pm] 
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DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Cominisslon 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Ciosing  Meeting 
and  List  of  Persona  To  Attend 

November  6,  2003. 

The  following  notice  of  meeting  is 
-  published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No,  94-409),  5  U.S.C.  552b: 

Agency  Holding  Meeting:  Federal  Energy 
Regulatory  Conunission. 

Date  and  Time:  November  13,  2003,  2  P.M. 

Place:  Room  3M  4A/B,  888  First  Street. 
NE..  Washington,  DC  20426. 

Status:  Qosed. 

Matters  to  be  Considered:  Non-Public 
Investigations  and  Inquiries  and  Enforcement 
Related  Matters. 

For  Further  Information  Contact:  Magalie 
R.  Salas,  Secretary,  Telephone  (202)  502- 
8400. 

Chairman  Wood  and  Commissioners 
Massey  and  Browttell  voted  to  hold  a  closed 
meeting  on  November  13,  2003.  The 
certification  of  the  General  Counsel 
explaining  the  action  closing  the  meeting  is 
available  for  public  inspection  in  the 
Commission's  Public  reference  Room  at  888 
First  Street,  NW.,  Washington,  DC  20426. 

The  Chairman  and  the  Commissioners, 
their  assistants,  the  Commission's  Secretary 
and  her  assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer  are 
expected  to  attend  the  meeting.  Other  staff 
members  from  the  Commission's  program 
ofBces  who  will  advise  the  Commissioners  in 
the  matters  discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-28471  Filed  11-7-03;  4:06  pm] 

BILUNG  COOE  Sn7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OA-200»-0007.  FRL-7586-^] 

Agency  inforntation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Annual  Reporting 
Form  for  State  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Programs  (SBAP)  Under  the  Cleen  Air 
Act  as  Amended  in  1990,  EPA  iCR 
NumlMr  1748.03, 0M6  Control  Number 
2060-0337 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  a 


proposec  Information  Collection 
Request  ICR)  to  the  Office  of 
Manages  tent  and  Budget  (OMB).  This  is 
a  request!  to  renew  an  existing  approved 
collectioii.  This  ICR  is  scheduled  to 
expire  on  October  31.  2004.  Before 
submittiig  the  ICR  to  OMB  for  review 
and  appipval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Cpmments  must  be  submitted  on 
or  before  January  12,  2004. 
ADDRESSCS:  Send  your  comments, 
referencing  docket  ED  number  OA- 
2003-0M7,  to  EPA  online  using 
EDOCKHT  (our  preferred  method),  or  by 
mail  to:  EPA  Docket  Center, 
Environi  lental  Protection  Agency, 
Office  of  Environmental  Information 
(OEI)  Do:ket,  Mail  Code  28221T,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 
FOR  FUR1HER  INFORMATION  CONTACT: 
Karen  vJ  Brown,  Office  of  Policy, 
Economics  and  Innovation,  National 
Center  for  Environmental  Innovation, 
Office  on  Business  and  Community 
Iimovatipn,  Small  Business  Division, 
1808T,  Environmental  Protection 
Agency, [1200  Pennsylvania  Ave.,  NW., 
Washing  ton,  DC  20460;  telephone 
number:  (202)  566-2816;  fax  number: 
(202)  561  >-2848;  e-mail  address: 
brown.k  iren@epa.gov. 

SUPPLEM  ENTARY  INFORMATION:  EPA  has 
establisl  ed  a  public  docket  for  this  ICR 
under  D  )cket  ID  number  OA-2003- 
0007,  w  lich  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  (OEI)  Docket,  in  the  EPA 
Docket  (ienter  (EPA/DC),  EPA  West, 
Room  B  02, 1301  Constitution  Ave., 
NW.,  Wi  ishington,  DC.  The  EPA  Docket 
Center  F  ublic  Reading  Room  is  open 
from  8:3  Q  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holiday! .  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  tele]  hone  number  for  the  OEI 
Docket  i  5  (202)  566-1752.  An  electronic 
version  )f  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  pi^lic  comments,  access  the  index 
listing  a|f  the  contents  of  the  public 
docket,  knd  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "fearch,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  qomments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  yiis  notice.  EPA's  policy  is  that 
public  domments,  whether  submitted 
electronically  or  in  paper,  will  be  made 


available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  chaise,  unless  the  comment 
contains  copyrighted  material, 
Confidential  Business  Information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  laced  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
baavailablefor  public  viewing  in  • 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

-Affected  entities:  Entities  potentially 
affected  by  this  action  are  State  Small 
Business  Assistance  Programs  (SBAPs). 

Title:  Annual  Reporting  Form  for 
State  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Programs 
(SBAP)  Under  the  Clean  Air  Act  as 
Amended  in  1990. 

Abstract:  As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  the  U.S.  Congress 
included,  as  part  of  Section  507,  the 
requirement  that  each  state  establish  a 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  (SBAP) 
to  assist  small  businesses  in  complying 
with  the  Act.  EPA  must  provide  the 
Congress  with  periodic  reports  from  the 
EPA  Small  Business  Ombudsman  (SBO) 
on  these  programs,  including  their 
effectiveness,  difficulties  encoimtered, 
and  other  relevant  information.  Each 
state  assistance  program  will  submit 
requested  information  to  EPA  for 
compilation  and  smnmarization. 

This  collection  of  information  is 
mandatory  imder  section  507(a),  (d), 
and  (e)  of  the  Clean  Air  Act  as  amended 
in  1990,  Pub.  L.  101-549,  November  15, 
1990.  This  Act  directs  EPA  to  monitor 
the  SBTCPs  and  to  provide  a  report  to 
Congress.  This  responsibility  has  been 
delegated  to  the  EPA  SBO.  Response  to 
the  collection  is  not  required  to  obtain 
or  retain  a  benefit.  Information  in  the 
annual  Report  to  Congress  is  aggregated 
and  is  not  of  a  confidential  native.  None 
of  the  information  collected  by  this 
action  resiilts  in  or  requests  sensitive 
information  of  any  nature  from  the 
states. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
27,  2001,  (66  FR16671):  no  comments 
were  received. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  thosp  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  80  hours  per 
response.  The  estimated  number  of 
respondents  is  50  State  SBAPs,  and  3 
Territory  SBAPs.  The  frequency  of 
response  is  on  an  annual  basis.  The 
estimated  total  hours  of  burden  is  4,240 
hours.  There  is  no  annualized  capital 
O&M  cost  associated  with  this  activity. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  October  28.  2003. 
Karen  V.  Brown, 

Director,  Small  Business  Division,  Small 
Business  Ombudsman.  Office  of  Policy, 
Economics  and  Innovation.  National  Center 
for  Environmental  Innovation.  Office  of 
Business  and  Community  Innovation. 
[FR  Doc.  03-28423  Filed  11-12-03:  8:45  am] 

BILLING  CODE  656a-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-758&-1] 

Notice  Of  Request  for  Initial  Proposals 
(IP)  for  Projects  To  Be  Funded  From 
the  Public  Water  Supply  Supervision 
Program  (CFDA  66.424— Surveys, 
Studies,  Demonstrations  and  Special 
Purpose  Grants— Section  1442  of  the 
Safe  Drinking  Water  Act) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  Region  6  is  soliciting 
Initial  Proposals  (IP)  from  tribes, 
universities,  non-profits,  and  other 
entities  as  defined  bv  the  Safe  Drinking 
Water  Act  (SDWA)  interested  in 
applying  for  Federal  assistance  for 
Native  American  water  system 
operation  and  management  training,  and 
technical  assistance  (circuit  rider) 
projects  to  develop,  expand,  or  carry  out 
~  a  program  for  training  persons  for 
methods  and  occupations  invohdng  the 
public  health  aspects  of  providing  Safe 
Drinking  Water  as  authorized  by  the 
Safe  Drinking  Water  Act  section  1442, 
42  U.S.C.  300J-1  on  Indian  Lands  in 
Louisiana.  New  Mexico.  Oklahoma,  and 
Texas.  Region  6  EPA  estimates  an 
incremental  funding  process  with  as 
much  as  S750.000  available  per  year  for 
three-year  cooperative  agreements. 
Multiple  awards  may  be  made  for 
various  purposes  (i.e.,  regulator}' 
compliance  support,  operator  training 
and  certification,  source  water 
assessment  and  protection),  based  on 
specific  applicant  qualifications. 
Awards  may  range  from  SIO.OOO  to 
$500,000  based  on  complexity  of 
project.  Awards  are  expected  to  be 
incrementally  funded  at  a  similar  level 
each  year  for  the  duration  of  the  project 
period,  pending  availability  of  monies 
allocated  to  Region  6  for  Tribal  Direct 
Implementation  of  the  SDWA  including 
funds  from  the  Underground  Injection 
Control  Program,  Tribal  Drinking  Water 
Operator  Training  and  Certification,  and 
Tribal  Public  Water  System  Capacity 
Development.  EPA  Region  6  estimates, 
that  a  total  amount  of  EPA  funds  for  the 
three-year  project  period  to  be  as  much 


as  $2,250,000,  with  approximately 
$350,000  of  those  funds  going  toward 
Tribal  Source  Water  Assessment  and 
Protection,  $350,000  going  toward 
Tribal  Drinking  Water  Operator  Training 
and  Certification,  and  the  remainder 
going  toward  compliance  assistance  and 
capacity  development  activities. 
DATES:  EPA  will  consider  all  proposals 
received  on  or  before  12  p.m.  midnight 
Central  Standard  Time  December  29, 
2003.  IPs  received  after  the  due  date 
will  not  be  considered  for  funding. 
ADDRESSES:  IPs  should  be  mailed  to: 
Yulonda  Davis  (6WQ-AT).  U.S. 
Environmental  Protection  Agency. 
Region  6,  Water  Quality  Protection 
Division,  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733.  Overnight  Delivery 
may  be  sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yulonda  Da\'is.  Project  Officer,  bv 
telephone  at  214-665-7154  or  by  e-mail 
at  davis.yulonda@epa.gov  or  Blake 
Atkins,  tribal  Drinking  Water  Program 
Coordinator,  by  telephone  at  214-665- 
2297  or  by  e-mail  at 
atkins.blakeSiepa.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  This  Request  for  Initial 
Proposals 

EPA  Region  6s  Water  Quality 
Protection  Division  is  requesting 
proposals  from  tribes,  universities,  non- 
profits, and  other  entities  as  defined  by 
the  SDWA  for  administration  of  Public 
Water  Supply  Super\ision  (PWSS) 
program  for  tribal  Direct 
Implementation. 

EPA  Region  6  Has  Identified  the 
Following  High  Priority  Areas  lor 
Consideration 

The  purpose  of  the  Native  American 
water  system  operation,  and 
management  training  and  technical 
assistance  projects  are  to  provide  hands- 
on  technical  assistance  in  the 
operational  and  managerial  aspects  of 
managing  drinking  water  facilities. 
Project  work  occurs  mainly  in  the  field, 
using  a  "circuit  rider"  approach  for 
assisting  tribes  with  drinking  water    ' 
compliance  issues  and  technical  issues 
which  may  impact  drinking  water 
quality. 

Other  project  work  includes 
providing/coordinating  local  classroom 
training  for  tribal  operators,  tribal  utility 
directors,  and  other  tribal 
enviroiunental  staif,  and  tribal  officials, 
that  range  in  subject  matter  through 
such  topics  as  operator  certification 
exam  preparation,  disinfection 
procedures,  regulatory  requirements, 
optimization  and  performance  based 
training. 
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Additional  project  work  includes 
support  for  developing  and 
implementing  Tribal  Source  Water 
Assessment  and  Protection  programs 
and  activities.  Support  will  be  provided 
to  tribal  watier  system  staff  and  tribal 
environmental  staff  regarding  the  EPA 
Region  6  Source  Water  Assessment  and 
Protection  Programs.  Where  Source 
Water  Assessments  have  been 
completed,  support  will  be  provided  to 
interested  tribes  in  completing 
comprehensive  Source  Water  Protection 
Programs  and  activities,  following  the 
EPA  Region  6  Source  Water  Protection 
protocol. 

Assistance  will  be  provided 
predominantly  in  New  Mexico, 
especially  for  on-site  assistance. 
Assistance  will  also  be  provided,  when 
requested,  to  tribal  water  systems  in 
Texas.  Oklahoma,  and  Louisiana,  but 
minimal  travel  is  expected  to  these 
locations. 

An  organization  whose  IP  is  selected 
for  Federal  assistance  must  complete  an 
EPA  Application  for  Assistance, 
including  the  Federal  SF-4  24  form 
(Application  for  Federal  Assistance,  see 
40  CFR  30.12  and  31.10).  Organizations 
who  have  an  existing  agreement  under 
this  program  are  eligible  to  compete  for 
new  awards. 

Statutory  Authority,  Applicable 
Regulations,  and-Fuhding  Level 

Funding  is  authorized  under  the 
provisions  of  the  SDWA  section  1442, 
42  U.S.C.  300J-1. 

The  regulations  governing  the  awMd 
and  administration  of  Public  Water 
Supply  Supervision  Cooperative 
Agreements  are  in  40  CFR  part  30  (for 
institutions  of  higher  learning, 
hospitals,  and  other  nonprofit 
organizations),  and  40  CFR  part  31  (for 
States,  local  governments,  and  interstate 
agencies). 

Applicants  requested  to  submit  a  full 
application  will  be  required  to  comply 
with  Intergovernmental  Review 
requirements  (40  CRF  part  29)  and  the 
Quality  Assurance  requirements  (40 
CFR  30.54  and  31.45)  if  projects  involve 
environmentally  related  measurements 
or  data  generation. 

Total  funding  available  for  award  by 
Region  6  i*  dependent  on  EPA's 
appropriation  for  Fiscal  Years  2004, 
2005,  and  2006.  There  areestimates  of 
as  much  as  $750,000  per  year  for  three- 
year  cooperative  agreements.  Awards 
may  range  from  $10,000  to  $500,000. 
There  are  no  cost  share  requirements  for 
approved  projects. 

Proposal  Format  and  Contents 

IPs  should  be  no  more  than  three 
pages  with  a  minimum  font  size  of  10 
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pitch  in  tVordperfect/Word  or 
equivalent.  Failure  to  follow  the  format 
or  to  inckde  all  requested  information 
could  re^t  in  the  IP  not  being 
consider^  for  funding.  Full  application 
packages!  should  not  be  submitted  at  this 
time.  It  ii  recommended  that 
confideiuial  information  not  be 


includec 


in  this  IP.  The  following 


format  si  ould  be  used  for  all  IPs: 
Name  of  Project 

Priorit  r  Area(s)  Addressed  (i.e., 
Operator  Certification,  Technical 
Assistant  :e.  Source  Water  Assessment: 

Point  (f  Contact:  (Individual  and 
Agency/Organization  Name,  Address, 
Phone  Number,  Fax  Number,  E-mail 
Address 

Is  Thii  a  Continuation  of  a  Previously 
Funded  hoject  (if  so,  please  provide  the 
status  of  the  current  grant  or  cooperative 
agreemei  it): 

Propoi  ed  Federal  Amount: 

Propo.  ed  Non-Federal  Match 
(optiona '.  not  required): 

Propa  ed  Total  Award  Amount: 

Desert  jtion  of  General  Budget 
Proposei  1  to  Support  Project:  (Provide 
budget  e  stimates  by  task,  including 
travel). 

Projec '  Description:  (Should  not 
exceed  tivo  pages  of  single-spaced  text). 
Describd  organization  and  relevant 
experien  ce.  Explain  organization's 
interest  ind  goals  in  entering  into  a 
cooperal  ive  agreement  to  perform  the 
project  ^  ^ork  described  in  this  notice, 
the  aval  ability  and  training  of  staff,  and 
availabli !  resources  to  implement  the 
project,  nclude  general  description  of 
the  prop  osed  project  and  how  it  will  be 
organize  d  and  implemented.  Include  a 
descript  on  of  how  the  project  will 
provide  continuing  education  unit 
(CEU)  c(  rtifications.  and  how  field  work 
plus  cla  isroom  training  will  be 
delivere  i.  (The  majority  of  the  project 
detail —  iuch  as  training  dates — will  be 
establis  led  in  participation  with  EPA  in 
the  negc  tiation  of  a  final  vvorkplan,  but 
training  events  and  site  visit  activity 
should  le  generally  described.) 

Propc  sed  Centers  for  Implementation/ 
Coordir  ation  for  Regional/Local 
Technic  al  Assistance:  Home  base 
location  of  techniccil  assistance 
provide 's  and  project  coordination/ 
oversigl  it,  such  that  a  regional/local 
presenc  3  and  24-hour/7  days  per  week 
emerge]  icy  assistance  can  be  plausibly 
implem  mted. 

Expet  ted  Accomplishments  or 
Produci ,  with  Dates,  and  Interim 
Milesto.  les:  Define  each  task  and 
deliver!  ble  with  a  schedule  for  starting 
and  cor  ipleting.  This  section  should 
also  inc  ude  a  discussion  of  a 


communication  plan  for  distributing  the 
project  results  to  interested  parties. 

Describe  How  the  Project  Meets  the 
Evaluation  Criteria  Specified  Below: 

EPA  IP  Evaluation  Criteria 

EPA  Region  6  will  award  PWSS 
cooperative  agreements  on  a 
competitive  l^is  and  evaluate  IPs  based 
on  the  following  criteria: 

(1)  Applicant's  demonstrated 
organizational  commitment  to  providing 
tribal  communities  with  technical 
assistance  and  access  to  resources,  with 
the  objective  of  increasing  tribes' 
capacity,  implementing  tribes'  own 
solutions  to  problems,  and  providing 
services  in  a  cultiurally  appropriate 
manner. 

(2)  Applicant's  specific  commitment 
and  experience  in  the  delivery  of 
training  and  technical/managerial 
assistance  to  tribal  communities 
consistent  with  Safe  Drinking  Water  Act 
regulation,  poUcy,  and  Region  6 
Guidance. 

(3)  Applicant's  ability  to  provide 
assistance  with  drinking  water 
regulatory  compliance  monitoring 
(sampling  and  analysis),  water  system 
optimization,  soiu-ce  water  assessment 
and  protection,  and  operator  training 
and  certification. 

(4)  Applicant's  ability  to  maintain 
continuity  of  currently  provided 
services  to  tribal  communities  without 
interruption  and  to  work  closely  with 
EPA  in  day-to-day  project  operation. 

(5)  Applicant's  ability  to  provide 
regional/local  presence  and  full 
technical  assistance  services  in  all 
coverage  areas  (predominantly  New 
Mexico,  Oklahoma,  Eastern  and 
Southern  Texas,  and  Northeastern 
Louisiana). 

(6)  Applicant's  organizational  and 
subject  matter  expertise  resources  for 
the  coordination  and  provision  of 
workshop  and  classroom  training  events 
in  drinking  water  operations  and 
management.  Additionally,  applicant's 
ability  to  provide  such  training  for  CEUs 
where  appropriate. 

(7)  Applicant's  ability  to  produce 
training  literature,  training  modules, 
and  informational  brochures,  using  both 
in-house  and  outside  resources  in  the 
areas  of  drinking  water,  utility 
management,  source  water  assessment 
and  protection,  and  systems  operations 
and  maintenance. 

(8)  Applicant's  working  familiarity 
with  SDWA  regulations,  with  a  focus  on 
key  monitoring,  reporting  and  public 
notice  requirements  of  the  Total 
Coliform  Rule. 

(9)  Relationship  of  the  proposed  work 
to  the  priorities  identified  in  this  notice, 
and  how  well  the  proposed  work 
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furtliers  the  objectives  of  the  SDWA  in 
Indian  Country. 

(10)  Applicant's  ability  to  transfer 
assistance  and  technologies  (computer 
programs,  global  positioning  systems, 
pocket  PCs,  etc.)  to  tribes,  and  ability  to 
assist  tribes  in  integrating  drinking 
water  activities,  especially  source  water 
protection,  into  other  environmental 
programs. 

The  IPs  will  be  evaluated  by  regional 
staff.  Each  IP  will  be  evaluated  against 
the  criteria  listed  above. 

IP  Selection 

Final  selection  of  IPs  will  be  made  by 
the  evaluation  team  of  the  Drinking 
Water  Section  and  State/Tribal 
Programs  Section,  EPA  Region  6. 
Selected  organizations  will  be  notified 
in  writing  and  requested  to  submit  full 
applications.  Applications,  including 
workplans,  are  subject  to  EPA  review 
and  approval. 

It  is  expected  that  unsuccessful 
applicants  will  be  notified  in  writing. 

Eligible  Applicants 

Eligible  applicants  for  assistance 
agreements  under  section  1442  of  the 
SDWA  are  tribes,  imiversities,  non- 
profits, and  other  entities  as  defined  by 
the  SDWA.  IPs  received  for  projects 
outside  of  Region  6  will  not  be 
considered. 

Application  Procedure 

Please  mail  three  copies  of  the  IP(s). 

Dispute  Resolution  Process 

Procedures  located  in  40  CFR  30.63 
and  part  31,  subpart  F. 

Type  of  Assistance 

It  is  expected  that  all  the  awards 
under  this  program  will  be  cooperative 
agreements. 

A  description  of  the  Agency's 
substantial  involvement  in  cooperative 
agreements  will  be  included  in  the  final 
agreement. 

Schedule  of  Activities 

This  is  the  estimated  schedule  of 
activities  for  submission,  review  of 
proposals  and  notification  of  selections: 
December  29,  2003— Proposals  due  to 
EPA.  January  12,  2004— Initial 
proposals  selected  for  funding  will  be 
requested  to  submit  a  formal  application 
package.  January  27.  2004— Application 
and  workplan  must  be  postmarked  to 
EPA. 

Deadline  extensions,  if  any,  will  be 
posted  on  the  Region  6  Water  Quality 
Protection  Division,  Assistance 
Programs  Branch  web  site  and  not  in  the 
Federal  Register  at  http://www.epa.gov/ 
eaTthlr6/6wq/at/sttribal.htm.  This  Web 


site  may  also  contain  additional 
information  about  this  request. 

Dated:  November  4.  2003. 
Oscar  Ramirez, 

Acting  Director.  Water  Quality  Protection 
Division,  Region  6. 

[FR  Doc.  03-28422  Filed  11-12-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0346;  FRL-7333-6] 

Aminoethoxyvinylglycine 
hydrochloride  (aviglycine  HCI);  Notice 
of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities.  ' 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0346,  must  be  received  on  or  before 
December  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATKM. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
green  way.  denise@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
-    this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0346.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRJB),  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
include?  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
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policy  i&that  copjrrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  idenUfied  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  comment ers,  it  is 
important  4o  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the-comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
CommeBts? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 


is  otherwi  se  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  El  A  Dockets  or  e-mail  to  submit 
CBI  or  inf  )rmation  protected  by  statute. 

1.  Elect  -onically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  nami !,  mailing  address,  and  an  e- 
mail  addr  ;ss  or  other  contact 
informati(  in  in  the  body  of  your 
comment.  Also  include  this  contact 
informati(  m  on  the  outside  of  any  disk 
or  CD  RO:  A  you  submit,  and  in  any 
cover  lett(  r  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  uid  allows  EPA  to  contact  you 
in  case  EF  A  cannot  read  your  comment 
due  to  tec  inical  difficulties  or  needs 
further  in  brmation  on  the  substance  of 
your  com;  nent.  EPA's  policy  is  that  EPA 
will  not  e  lit  your  comment,  and  any 
identifyin  i  or  contact  information 
provided  n  the  body  of  ^  comment  will 
be  includi  sd  as  part  of  the  comment  that 
is  placed  n  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  do  :ket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cemni  it  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment 

i.  EPA  toockets.  Your  use  of  EPA's 
electronii  public  docket  to  submit 
comment !  to  EPA  electronically  is 
EPA's  p«  ferred  method  for  receiving 
comment^.  Go  directly  to  EPA  Dockets 
at  http://lfnvw.epa.gov/edocket/,  and 
follow  thi  f  online  instructions  for 
submittin  g  comments.  Once  in  the 
system,  si  sleet  "search,"  and  then  key  in 
docket  IE  number  OPP-2003-0346.  The 
system  is  an  "anonymous  access" 
system,  v  hich  means  EPA  will  not 
know  yoi  r  identity,  e-mail  address,  or 
other  con  tact  information  unless  you 
provide  i  in  the  body  of  your  comment. 

ii.  E-mt  til.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attentior  :  Docket  ID  Number  OPP- 
2003-03^  6.  In  contrast  to  EPA's 
electronii :  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  I  you  send  an  e-mail  comment 
directly  t  j  the  docket  without  going 
through  IPA's  electronic  public  docket, 
EPA's  e-i  lail  system  automatically 
captures  yrour  e-mail  address.  E-mail 
addressed  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  iq  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Dis  c  or  CD  ROM.  You  may  submit 
commen  s  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identifie  1  in  Unit  I.C.2.  These  electronic 
submiss:  ins  will  be  accepted  in 


WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0346. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Nxunber  OPP-2003-0346. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hovus  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electrorvically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  mFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 
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3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  yoiu- 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  [FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d}{2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  31,  2003. 
Phil  Hutton, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Valent  BioSciences  Corporation 

PP  6F4632 

EPA  has  received  a  pesticide  petition 
(6F4632)  transferred  from  Abbott 


Laboratories  and  from  Valent 
BioSciences  Corporation,  870 
Technology  Way,  Libertjrville,  IL  60048, 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA,21  U.S.C.  346a(d).  to  amend 
40  CFR  part  180  by  establishing 
permanent  tolerances  for  residues  of  the 
biochemical  pesticide 

aminoethoxyvinylglycine  hydrochloride 
(aviglycine  HCl),  formerly  designated  as 
aminoethoxyvinylglycine  (AVG),  in  or 
on  the  food  commodities  apple  and  pear 
at  0.08  part  per  million  (ppm).  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  July  12,  2001  (66  FR 
36481)  (FRL-6790-7),  which  announced 
that  it  established  time-limited 
tolerances  for  residues  of  the  plant 
regulator  AVG  in  or  on  the  food 
commodities  apples  and  pears  at  0.08 
ppni,  with  an  expiration  date  of 
December  21,  2003.  EPA  issued  a  final 
rule,  published  in  the  Federal  Register 
of  May  7,  1997  (62  FR  24835)  (FRL- 
5713-5),  which  announced  that  it 
established  time-limited  tolerances  for 
residues  of  the  plant  regulator  AVG  in 
or  on  the  food  commodities  apples  and 
pears  at  0.08  ppm,  with  an  expiration 
date  of  April  1,  2001.  A  correction  to 
this  rule  was  published  in  the  Federal 
Register  of  October  29,  1997  (62  FR 
56089)  (FRI^5751-5).  which  announced 
the  correction  of  the  reference  dose 
(RfD)  appearing  on  page  24836,  column 
three,  third  full  paragraph,  line  11*  fitjm 
"0.0002,"  to  "0.002."  Because  of  a  then- 
existing  data  gap,  all  initial  tolerances 
were  time-limited.  The  time  limitation 
was  established  to  provide  sufficient 
time  for  the  development  and  review  of 
additional  data,  specifically  a  rat  2- 
generation  reproduction  study.  Abbott 
Laboratories  submitted  such  a  study  on 
September  27, 1999.  The  Agency  had 
also  not  completed  its  assessment  of 
new  internationally-generated  apple 
residue  data  (submitted  by  Valent 
BioSciences  Corporation  on  May  23, 
2000).  and  of  supplementary  data 
received  before  and  after  the  publication 
ofthejuly  12,  2001  rule. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Abbott 
Laboratories  submitted  a  summary  of 
information,  data,  and  argiunents  in 
support  of  their  pesticide  petition, 
which  was  published  in  the  Federal 
Register  of  February  20, 1997  (62  FR 
7778)  (FRL-  5589-4).  EPA  has  not 
republished  the  summary  of  information 
initially  submitted  by  Abbott 
Laboratories  and  published  in  the 
Federal  Register  of  February  20, 1997 
except  where  EPA  believes  such 
information  would  be  helpful  in 
understanding  the  new  data.  Valent 
BioSciences  Corporation  is,  however. 


relying  on  the  previously  submitted 
information  in  addition  to  the  new  data 
summarized  below  in  support  of  this 
pesticide  petition  to  establish 
permanent  tolerances.  EPA  will  take 
into  account  all  available  data  when 
giving  due  consideration  to  Valent 
BioSciences  Corporation's  petition. 
Pursuant  to  section  408(d)(2)(A)(i)  of  the 
FFDCA,  as  amended,  Valent 
BioSciences  Corporation  has  submitted 
the  following  summary  of  new 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Valent 
BioSciences  Corporation  and  EPA  has 
not  fully  evaluated  the  merits  of  the 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the  ' 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Aminoethoxyvinylglycine 
hydrochloride  (aviglycine  HCl),  which 
was  previously  designated  as 
aminoethoxyvinylglycine  (AVG).  is  a 
plant  growth  regulator  used  in  the 
harvest  management  of  apples  and 
pears.  Applied  once  a  season  at  4  weeks 
prior  to  the  anticipated  beginning  of  the 
normal  harvest  period,  it  is  used  at  the 
rate  of  50  grams  active  ingredient  per 
acre. 

B.  Product  Identity/Chemistry 

1 .  Ic^entity  of  the  pesticide  and 
corresponding  residues.  Astudy 
designed  to  determine  whether  uptake, 
translocation  and  metabolism  of  amino- 
ethoxyvinylglycine hydrochloride 
occurs  in  apples  identified  seven  minor 
metabolites  in  addition  to  the  primary 
metabolite,  N- 

acetylaminoethoxyvinylglycine.  The 
study  was  not  meant  as  a  measure  of  the 
amount  of  N- 

acetylaminoethoxyvinylglycine 
hydrochloride  residues  and  metabolites 
found  in  apples  under  normal  field 
conditions.  The  only  significant 
incorporation  of 

aminoethoxyvinylglycine  hydrochloride 
in  apple  tissues,  following  brush-on 
application  at  high  rates,  resulted  from 
absorption  from  the  peel  rather  than 
translocation  from  the  leaves. 
Aminoethoxyvinylglycine  , 

hydrochloride  is  also  metabolized  in  the 
tissues  to  form  N- 

acetylaminoethoxjrvinylglycine  and 
several  other  minor  met^lites,  and  is 
partially  degraded  on  the  apple  surface 
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to  water-soluble  products  that  may  be 
formed  due  to  microbial  and/or 
photodegradative  action. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Crops  in  residue  trials  were 
treated  at  maximum  label  rates  and 
harvested  at  the  specified  minimum 
treatment  to  harvest  intervals.  Residue 
data  previously  submitted  by  Abbott 
Laboratories  and  reviewed  by  EPA 
indicated  that  at  the  proposed  use  rates, 
no  quantifiable  residues  were  present  in 
or  on  the  food  commodities  at  21  days 
after  treatment.  Additional  residue  data 
generated  internationally  has  been 
provided  to  EPA  by  Valent  BioSciences 
Corporation.  There  is  a  practical  method 
for  detecting  and  measuring  levels  of 
aviglycine  HCl  in  or  on  food  with  a  limit 
of  detection  (LOD)  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  proposed 
tolerances.  Abbott  Laboratories  has 
submitted  a  practical  analytical 
methodology  for  detecting  and 
measuring  levels  of  aviglycine  HCl  in  or 
on  raw  agricultural  commodities 
(RACs).  The  proposed  analytical  method 
for  determining  residues  is  by  high- 
performance  liquid  chromatography 
(riPLC).  The  HPLC/fluorescence 
detector  analytical  method  used  in  the 
residue  studies  has  been  validated  by  an 
independent  laboratory  and  provided  to 
FDA.  The  limit  of  quantitation  (LOCy 
was  0.075  ^g/kg. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Analytical  Enforcement 
Methodology.  Adequate  enforcement 
methodology  high  performance  liquid 
chromotography  (HPLC)/fluorescence 
detector)  is  available  to  enforce  the 
tolerance  expression.  The  method  may 
be  requested -£rom:  Christine  Olinger, 
Acting  Chief  of  the  Anal)rtical 
Chemistry  Branch.  Environmental 
Science  Center,  701  Mapes  Rd.,  Fort 
Meade,  MD  20755-5350;  telephone 
nimiber:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

C.  Mammalian  Toxicological  Profile 

1.  Acute  toxicity.  Aviglycine  HCl  has 
low  acute  oral,  dermal,  and  inhalation 
toxicity.  The  oral  lethal  dose  (LD)so  in 
rats  is  >5,000  milligrams/kilogram  (mg/ 
kg),  the  dermal  LDso  is  >2,000  mg/kg 
and  the  inhalation  4-hour  lethal 
concentration  (LC)so  is  >5.00 
nilligrams/Liter  (mg/L)  air.  Aviglycine 
HCl  is  not  a  skin  sensitizer  in  guinea 
pigs,  and  is  not  irritating  to  the  skin  and 
eyes  of  rabbits.  End-use  formulations  of 
aviglycine  HCl  have  similar  low  acute 
toxicity  profiles. 


2.  Gen^toxicity.  Aviglycine  HCl  does 
not  indude  gene  mutations  in  bacterial 
and  maminalian  cells,  chromosome 
aberrations  in  mammalian  cells  or 
deoxyribonucleic  acid  (DNA)  damage  in 
bacterial  ^ells  in  in  vitro  test  systems. 
Similarlyl  it  does  not  exhibit  a 
clastogenlc  effect  in  vivo  in  the  rat 
micronudleus  test.  Therefore,  there  is  no 
evidence  Ito  suggest  a  genotoxic  hazard 
at  any  of  the  three  main  levels  of  genetic 
organization. 

3.  Repojductive  and  developmental 
toxicity,  in  the  rabbit  developmental 
toxicity  study  with  aviglycine  HCl,  there 
was  no  eyidence  of  teratogenicity  or 
other  embryotoxic  effects  at  the  highest 
dose  levels  tested,  although  maternal 
toxicity  \  ras  evident.  The  rabbit 
maternal  no  observed  adverse  effect 
level  {NC  AEL)  was  established  at  0.4  mg 
a.i./kg  bo  dy  weight/day  (mgia.i./kg  bwt/ 
day)  base  d  on  reduced  body  weight 
gains  anc  food  consumption,  and 
decrease!  defecation.  The 

developB  ental  NOAEL  was  established 
at  0.4  mg  a.i./kg  bwt/day  based  on  fetal 
body  we:  jhts.  In  the  rat  test  the 
maternal  NOAEL  was  established  at 
1.77  mg  I  .i./kg  bwt/day  based  on 
inhibitio:  i  of  body  weight  gain  and 
reduced  food  consumption.  The 
developiiental  NOAEL  was  found  to  be 
1.77  mg  I  i.i./kg  bwt/day  based  on 
decreasei  1  mean  fetal  body  weights  and 
reduced  ossification  at  a  higher  dose 
level.  The  developmental  and  maternal 
lowest  olserved  adverse  effect  levels 
(LOAELa)  were  established  at  8.06  mg 
a.i./kg  bwt/day.  Aviglycine  HCl  was 
evaluated  in  a  rat  2-generation 
reproduotion  study  submitted  by  Abbott 
Laboratories.  Based  on  reductions  in 
body  weight,  changes  in  organ  weights 
and  an  iicreased  incidence  of 
microscqpic  findings  at  the  2.5  mg  a.i./ 
kg  bwt/ (lay  dose,  the  parental  NOAEL 
was  esta  >lished  at  0.8  mg  a.i./kg  bwt/ 
day.  The  NOAEL  for  reproductive 
toxicity  vas  established  at  4.0  mg  a.i./ 
kg  bwt/oay  £md  the  neonatal  toxicity 
NOAEL  vas  established  at  2.5  mg  a.i./ 
kg  bwt/c  ay. 

4.  Sub  mronic  toxicity.  Subchronic 
90-day  :  seding  studies  were  conducted 
with  rati ,  mice,  and  dogs.  In  a  9Q-day 
feeding  i  tudy  in  rats,  the  NOAEL  was 
0.4  mg  a  i./kg  bwt/day  for  males  and 
females  )ased  on  increased  incidence  of 
periport  il  hepatocellular  vacuolation  in 
the  liver  In  the  90-day  feeding  study  in 
mice,  th !  NOAEL  was  established  at  10 
mg  a.i. /I  g  bwt/day  for  males  and 
females  ■  based  on  decreased  body 
weight  a  nd  histopathological  changes  in 
the  livei  (both  sexes),  in  the  testis 
(males)  i  md  the  adrenal  (females)  at  25 
mg  a.i./lig  bwrt/day.  For  dogs,  the 
NOAELjwas  established  at  0.6  mg  a.i./ 


kg  bwt/day  -  based  on  inappetence,  low 
body  weight  gain  and  centrilobular 
histopathological  changes  in  the  liver  at 
1.2  mg  a.i./kg  bwt/day.  Note  that  the 
liver  vaculation  is  considered  an 
adaptive  change.  Increased  vaculation  of 
the  liver  was  not  observed  in  the  52- 
week  chronic  rat  study  or  the  104-week 
rat  oncogenicity  study.  A  21-day  repeat 
dose  dermal  toxicity  study  in  rats  was 
carried  out  at  0, 100,  500,  and  1,000  mg 
a.i./kg  bwt/day.  The  NOAEL  is  1,000  mg 
a.i./kg  bwt/day;  a  LOAEL  was  not 
determined. 

5.  Chronic  toxicity.  Chronic  studies 
with  aviglycine  HCl  were  conducted  on 
rats  to  determine  oncogenic  potential 
and/or  chronic  toxicity  of  the 
compound.  The  NOAEL  for  the  1-year 
chronic  study  was  0.7  mg  a.i./kg  hwtJ 
day  for  males  and  females  based  on 
decreases  in  body  weights,  food 
consumption,  testicular  tubular, 
epithelial  vacuolation,  and  pancreatic 
acinar  cell  atrophy.  The  rat 
carcinogenicity  study  with  aviglycine 
HCl  confirmed  the  substance  has  no 
carcinogenic  potential.  There  was  no 
evidence  of  cell  necrosis  that  could  be 
a  preliminary  stage  to  active  ingredient 
tumor  genesis,  and  time  of  death  was 
similar  to  controls.  During  the  2-year 
carcinogenicity  study,  the 
administration  of  aviglycine  HCl  at  7  mg 
a.i./kg  bwt/day  was  associated  with 
body  weight  and  food  consiunption 
reductions,  increases  in  the  incidence  of 
adrenal  focal  medullary  cell 
hyperplasia,  testicular  tubular  atrophy, 
and  other  associated  findings  in  the 
testis  and  epididymis,  ocular  cataracts, 
and  pancreatic  lobular/acinar  cell 
atrophy.  The  NOAEL  was  established  at 
0.7  mg  a.i./kg  bwt/day. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Expected  dietary  exposures  fi'om 
residues  of  aviglycine  HCl  would  occur 
through  apples,  pears,  and  processed 
apples  and  pears.  Chronic  dietary 
exposure  assessments  were  conducted 
using  a  Tier  I  approach.  This  Tier  I 
assessment  incorporated  tolerance  level 
residues  and  100%  crop-treated  in  the 
estimated  dietary  intake  trends.  The 
resulting  exposures  were  compared  to  a 
RfD  of  0.007  mg  a.i./kg  bwt/day,  which 
was  based  on  the  NOAEL  of  0.7  mg  a.i./ 
kg  bwt/day  from  the  104-week  rat  study 
and  a  lOO-fold  uncertainty  factor  (UF). 
Chronic  dietary  exposure  estimates  for 
the  overall  U.S.  population  and  25 
population  subgroups  are  well  below 
the  chronic  RfD.  There  are  no  acute 
toxicity  concerns  with  aviglycine  HCl  as 
there  is  no  toxicological  endpoint 
attributable  to  a  single  exposure  in  the 
aviglycine  HCl  toxicology  data  base. 
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including  the  rat  and  rabbit 
developmental  studies.  Therefore,  only 
chronic  dietary  exposures  have  been 
assessed. 

ii.  Drinking  water.  Aviglycine  HCl  is 
highly  unlikely  to  contaminate  ground 
water  resources  due  to  its  high  soil 
sorption,  and  short  soil  and  water/ 
sediment  half-lives.  Study  results  show 
that  aviglycine  HCl  is  easily  adsorbed  to 
soils,  principally  onto  clay  particles. 
Half-lives  in  soils  vary  between  1.7  and 
4.7  days.  Water-sediment  studies  have 
shown  that  aviglycine  HCl  will  be 
readily  adsorbed  to  sediment  where  it  is 
mineralized  and  incorporated  into  the 
organic  fraction  of  the  sediment. 
Biodegradation  occurs  in  both  systems. 
The  half-life  of  aviglycine  HCl  in  the 
aqueous  phase  and  total  water/sediment 
system  was  calculated  to  be  1.5  and  4.3 
days  respectively. 

2.  Non-dietary  exposure.  Aviglycine 
HCl  has  no  product  registrations  for 
residential  non-food  uses.  Non- 
occupational, non-dietary  exposure  for 
aviglycine  HCl  has  thus  been  estimated 
to  be  extremely  small.  Therefore,  the 
potential  for  non-dietarv  exposure  is 
insignificant.  The  exposure  from  the 
commercial  use  is  expected  to  be  dermal 
in  nature.  A  21-day  repeat  dose  dermal 
toxicity  study  resulted  in  no  significant 
treatment  related  effects  at  1.000  mg  a.i./ 
kg  bwt/day,  the  highest  dose  tested 
(HDT). 

E.  Cumulative  Exposure 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  necessary 
at  this  time  because  there  is  no 
indication  that  toxic  effects  of 
aviglycine  HCl  would  be  cumulative 
with  those  of  any  other  chemical 
compounds.  Aviglycine  HCl  has  a  novel 
mode  of  action  compared  to  other 
currently  registered  active  ingredients. 
Therefore,  Valent  BioSciences 
Corporation  believes  it  is  appropriate  to 
consider  only  the  potential  risks  of 
aviglycine  HCl  in  an  aggregate  risk 
assessment.  . 

F.  Safety  Determination 

1.  U.S.  population.  Aviglycine  HCl  is 
an  alpha  amino  acid  which  has  been 
generated  through  a  fermentation  of  a 
soil  microorganism.  Using  the  chronic 
exposure  assumptions  and  the  proposed 
RfD  described  above,  the  dietary 
exposure  to  aviglycine  HCl  for  the  U.S. 
population  was  calculated  to  be  0.98% 
of  the  RfD.  Therefore,  taking  into 
accoimt  the  proposed  uses,  it  can  be 
concluded  with  reasonable  certainty 
that  residues  of  aviglycine  HCl  in  food 
and  drinking  water  will  not  result  in 
imacceptable  levels  of  himian  health 
risk. 


2.  Infants  and  children.  FFDCA 
section  408  (b){2)(C)(i)  provides  that 
EPA  shall  apply  an  additional  safety 
factor  for  infants  and  children  to 
account  for  prenatal  and  postnatal 
toxicity  and  the  lack  of  completeness  of 
the  data  base.  Only  when  there  is  no 
indication  of  increased  sensitivity  of 
infants  and  children  and  when  the  data 
base  is  complete,  may  the  extra  safety 
factor  be  removed.  In  the  case  of 
aviglycine  HCl,  the  toxicology  data  base 
is  complete.  There  is  no  indication  of 
increased  sensitivity  in  the  data  base 
overall,  and  specifically,  there  is  no 
indication  of  increased  sensitivity  in  the 
developmental  and  multi-generation 
reproductive  toxicity  studies.  Therefore, 
Valent  BioSciences  Corporation 
concludes  that  there  is  no  need  for  an 
additional  safety  factor  and  a  safety 
factor  of  100  be  used  for  the  assessment. 
Using  the  chronic  exposure  assumptions 
and  the  proposed  RfD  described  above, 
the  dietary  exposure  to  aviglycine  HCl 
for  non-niu-sing  infants  was  calculated 
to  be  10.3%  of  the  RfD.  The  proposed 
tolerances  will  utilize  0.98%  of  the  RfD 
for  the  U.S.  population. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Lifespan,  and  multigenerational 
studies  on  mammals,  and  acute  and 
subchronic  studies  on  aquatic  organisms 
and  wildlife  did  not  reveal  any  definite 
immune  or  endocrine  effects.  An 
immunotoxicity  study  in  rats  at  0,  1.25, 
5,  and  15  mg  a.i./kg  bwt/day  presented 
a  NOAEL  of  5  mg  a.i./kg  bwt/day  based 
on  decreased  primary  antibody  (igM) 
response  to  sheep  red  blood  cells, 
decreased  absolute  and  relative  thymus 
weights,  and  decreased  body  weight, 
food  consumption  and  food  efficiency  at 
the  high  dose  level.  The  LOAEL  is  15 
mg  a.i./kg  bwt/day.  Any  endocrine 
related  effects  would  have  been  detected 
in  this  definitive  array  of  required  tests. 
The  probability  of  any  such  effect  due 
to  agricultural  uses  of  aviglycine  HCl  is 
considered  negligible. 

H.  Existing  Tolerances 

Time  limited  tolerances  have  been 
established  for  the  residues  of 
aminoethoxyvinylglvcine  hydroehloride 
(aviglycine  HCl,  formerly 
aminoethoxyvinylglycine  (AVG))  in  or 
on  the  following  food  commodities: 


Temporary  tolerances  have  been 
established  for  the  residues  of 

aminoethoxyvinylglycine  hydrochloride 
(aviglycine  HCl,  formerly 

aminoethoxyvinylglycine  (AVG))  in  or 
on  the  following  food  commodities: 


Commodity 

Parts  per 
million 

Expiration 
date 

Fruit,  stone, 
group 

0.170 

Decemt)er 
21,2003 

/.  International  Tolerances 

There  are  no  codex  maximum  residue 
limits  for  use  of 

aminoethoxyvinylglycine  hydrochloride 
on  apples  or  pears,  or  on  any  other  crop. 
[FR  Doc.  03-28425  Filed  11-12-03;  8:45  am] 
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Commodity 

Parts  per 
million 

Expiration 
date 

Apple 

0.08 

December 
21,2003 

Pear 

0.08 

December 
21,2003 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coliection(s) 
Requirement  Submitted  to  0MB  for 
Emergency  Review  and  Approval 

November  4.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  No.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biu-den  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  12. 
2003.  ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
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advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Kim  A.  Johnson,  Office  of  Management 
and  Budget.  Room  10236  NEOB, 
Washington.  DC  20503.  (202)  395-7232. 
or  via  fax  at  202-395-5167  or  via 
Internet  at 
Kim_A.Johnson@omb.eop.gov,  and 

Judith  B.  Herman.  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  Internet  to  Judith- 
B.Hennan@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information-collections  contact  Judith  B. 
Herman  at  (202)  4ia-0214  or  via 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  processing  review  of  this  new 
infontxation  collection  with  an  OMB 
approval  by  November  14,  2003. 
OMB  Coiitro7  Number:  3060-XXXX. 
Title:  Implementation  of  the  Fay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Teleconmiimications  Act  of  1996,  CC 
Docket  No.  96-128,  Report  and  Order 
and  Second  Order  on  Reconsideration. 
Form  No.  :W A. 

Type  ofBeview:  New  collection. 
Respondents:  Business  or  other  for- 
profit. 
-     Number  of  Respondents:  1,023 
respondents;  7,140  responses. 

Estimated  Time  Per  Response:  100 
hours. 

Frequency  of  Response:  Quarterly 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  1 ,323.600 
hours. 

Total  Annual  Cost:  N/A. 
Needs  and  Uses:  In  CC  Docket  No. 
96-128,  the  Commission  promulgated 
rules  and  requirements  imder  Section 
276  of  the  Act  that  every  payphone 
,      seryice  provider  be  fairly  compensated 
for  every  completed  payphone  call 
made  from  one  of  their  payphones.  The 
rules  require:  fl)  Each  Switch-Based 
Reseller  (SBR)  to  establish  and  maintain 
an  accurate  tracking  system,  and  have 
that  system  audited  for  acciu^cy  by  a 
third  party  auditor;  (2)  require  SBR's  to 
provide  quarterly  reports  to  each  PSP 
containing  compensation  with 
supporting  data;  and  (3)  require  each 
faciUties-based  long  distance  carrier 
(Intermediate  Carrier)  that  switches 
payphone  calls  to  other  facilities-based 
long  distance  carriers  to  provide  each 
PSP  with  quarterly  reports  that  include 
a  list  of  all  the  facilities^based  long 
distance  carriers  to  which  the 
Intermediate  Carrier  switched  toll-free 
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code  calls  dialed  from  each 
hone  service  provider's 


and  accesj 
of  that  pa]  pt 
payphon^. 

Federal  Cogimunications  Commission. 

MarleneH,iDortch, 

Secretary. 

[FR  Doc.  o;  -28378  Filed  11-12-03;  8:45  am) 
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Notice  of 


FEDERAL  MARITIME  COMMISSION 


Agreements  Filed 


The  Coi  nmission  hereby  gives  notice 
of  the  fili]  ig  of  the  following  agreements 
under  the  Shipping  Act  of  1984. 
Interested  parties  can  review  or  obtain 
copies  of  igreements  at  the  Washington, 
DC  officei  1  of  the  Commission,  800 
North  Ca]  litol  Street,  NW.,  Room  940. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washingtbn,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
AgreerAent  No.:  010977-053. 
Title:  Hispaniola  Discussion 
Agreement. 

Parties:  Crowley  Liner  Services,  Inc.; 
Seaboard  Marine  Ltd.;  Tropical 
Shipping  and  Construction  Co.,  Ltd.; 
and  Fron  ier  Liner  Services,  Inc. 

Synopi  is:  The  amendment  removes 
Bemuth ,  Vgencies,  Inc.  as  a  party  to  the 
agreemei  t. 
Agreer,  lent  No.:  011375-061. 
Title:  1  rans- Atlantic  Conference 
Agreeme  at. 

Partiei :  Atlantic  Container  Line  AB;  ~ 
A.P.  Mol  er-Maersk  A/S;  Hapag-Lloyd 
Container  Linie  GmbH;  Mediterranean 
Shipping  Company,  S.A.;  Nippon  Yusen 
Kaisha;  ( )rient  Overseas  Conteiiner  Line 
Limited;  and  P&O  Nedlloyd  Limited. 
Synop  iis:  The  amendment  deletes 
Russia  ft  am  the  geographic  scope  of  the 
agreemei  it  and  updates  Maersk's 
corporat  i  name. 
Agreei  nent  No.:  011823-004. 
Title:  I  :ontship/P&0  Nedlloyd  Vessel 
Sharing  \greement. 

Partie  ;.-P&0  Nedlloyd  Limited,  P&O 
Nedlloy  I  B.V.,  and  Contship 
Containi  irlines. 

Synof  sis:  The  amendment  revises  the 
withdra'  val  provisions  of  the  agreement. 
Agree  nent  No.:  011852-002. 
Title:  vlaritime  Security  Discussion 
Agreement. 

Parties:  American  President  Lines, 
Ltd.;  AFf.  Co.  PTE  Ltd.;  CMA-CGM 
(Americb)  Inc.;  COSCO  Container  Lines 
Company,  Ltd.;  Evergreen  Marine 
Corpora  don;  Hanjin  Shipping  Company 
Ltd.;  Ha  lag  Lloyd  Container  Linie 
GmbH;  Cawasaki  Kisen  Kaisha  Ltd.; 


A.P.  Moller  Maersk  Sealand;  Mitsui 
O.S.K.  Lines,  Ltd.;  Nippon  Yusen 
Kaisha;  Yang  Ming  Transport  Corp.;  Zim 
Israel  Navigation  Co.,  Ltd.;  Ceres 
Terminals,  Inc.;  Cooper/T.  Smith 
Stevedoring  Co.,  Inc.;  Eagle  Marine 
Services  Ltd.;  Global  Terminal  & 
Container  Services,  Inc.;  Howland  Hook 
Container  Terminsd,  Inc.;  Husky 
Terminal  &  Stevedoring.  Inc.; 
International  Shipping  Agency; 
International  Transportation  Service. 
Inc.;  Long  Beach  Container  Terminal. 
Inc.;  Maersk  Pacific  Ltd.;  Maher 
Terminals,  Inc.;  Marine  Terminals 
Corp.;  Maryland  Port  Administration; 
Massachusetts  Port  Authority; 
Metropolitan  Stevedore  Co.;  P&O  Ports 
North  American,  Inc.;  Port  of  Tacoma; 
South  Carolina  State  Ports  Authority; 
Stevedoring  Services  of  America,  Inc.; 
Trans  Bay  Container  Terminal,  Inc.; 
TraPac  Terminals;  Universal  Maritime 
Service  Corp.;  and  Virginia  International 
Terminals. 

Synopsis:  The  amendment  adds  CMA 
CGM  and  Massachusetts  Port  Authority 
as  parties  to  the  agreement. 

Agreement  No.:  201150. 

Title:  New  Orleans/P&O  Ports  LA 
Napoleon  Terminal  Lease. 
•   Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans;  P&O  Ports 
Louisiana,  Inc. 

Synopsis:  The  agreement  provides  for 
the  lease  of  certain  properties~at  the 
Napoleon  Avenue  Terminal  Complex. 
The  agreement's  initial  term  expires 
November  5,  2008. 


Dated:  November  7,  2003. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-28444  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  liave  filed  with  the 
Federed  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Conmiission,  Washington,  DC  20573. 
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Non- Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 
Monarch  Logistics  LLC,  41  Los  Altos 

Road,  Orinda,  CA  94563-1701. 

Officer:  William  C,  Hughes,  CEO, 

(Qualifying  Individual). 
Fargo  Group  Inc.,  1611  W.  Rosecrans 

Avenue,  Gardena,  CA  90249.  Officers: 

Donna  Liyun  Lee,  Vice  President, 

(Qualifying  IndividualJ,  Ann  S.  Yan, 

Vice  President. 
A.O.T.  Gulf  Ltd..  15402  Vantage 

Parkvk^ay  E.,  Suite  314,  Houston,  TX 

77032.  Officer:  Nikki  Almond,  Branch 

Manager,  (Qualifying  Individual). 
Starbridge  U.S.A.  Corporation  dba 

Worldwide  Shipping  Agency,  1121  S. 

Military  Trail,  #363.  Deerfield  Beach, 

FL  33442.  Officer:  Charlotte 

Pejcinovic.  President,  (Qualifying 

Individual). 

Non- Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicants: 
Global  Cargo  Alliance,  Corp.,  1861  ^JW 

97th  Avenue.  Miami.  FL  33172. 

Officers:  Samira  Marino.  General 

Director,  (Qualifying  Individual). 

Jamil  Atallah,  President. 

Dated:  November  7,  2003. 
Bryant  L.  VanBrakJe, 
Secretan^. 
[FR  Doc.  03-28445  Filed  11-12-03;  8:45  amj" 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed^in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


mcludes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  w'\\'v\'. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  Alabama  National  BanCorporation, 
Birmingham,  Alabama;  to  merge  with 
Cypress  Bankshares,  Inc..  Palm  Coast. 
Florida,  and  thereby  indirectlv  acquire 
Cypress  Bank,  Palm  Coast.  Florida. 

2.  Sterling  Bancgroup,  Inc..  Lantana. 
Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Sterling  Bank. 
Lantana,  Florida. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North, Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Hillsboro  Bancshares,  Inc., 
Hillsboro.  Texas,  and  Hillsboro 
Holdings.  Inc..  Wilmington.  Delaware; 
to  be'come  bank  holding  companies  by 
acquiring  1 00  percent  of  the  voting 
shares  of  The  Citizens  National  Bank  of 
Hillsboro,  Hillsboro,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6.  2003. 
Robert  deV.  Frierson. 
Deputy  Secretan,'  of  the  Board. 
[FR  Doc.  03-28453  Filed  ll-12-fl3;  8:45  am] 
BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
annoimceis  the  following  advisory 
committee  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS). 

Time  and  Date:  November  5,  2003,  9 
a.m.-2:45  p.m.;  November  6,  2003,  10 
p.m.-3:00  p.m. 

Place:  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW.,  Room 
505A,  Washington,  DC  20201. 


Status:  Open. 

Purpose:  At  this  meeting  the 
Committee  will  hear  presentations  and 
hold  discussions  on  several  health  data 
policy  topics.  On  the  morning  of  the 
first  day  the  full  Committee  will  hear 
updates  and  status  reports  from  the 
Departn^ent  on  several  topics  including 
HHS  Data  Council  activities,  the 
adoption  of  data  standards  including 
clinical  data  standards,  and  privacy  rule 
compliance.  A  presentation  on  suinmar>' 
health  measures  is  also  planned  with 
subsequent  discussion.  In  the  afternoon 
there  will  be  a  discussion  of 
recommendations,  reports  and  letters 
that  the  Committee  is  working  on  in 
selected  areas  including  patient  medical 
record  information  standards,  the 
Consolidated  Healthcare  Informatics 
Initiative.  ICD-10  CM.  and  activities 
directly  relating  to  the  Health  Insurance 
Portabilitv  and  Accountabilitv  Act  of 
1996  (HIPAA.)  The  Committee  also 
plans  to  hear  about  activities  of  the 
Subcommittee  on  Populations  during 
this  session.  On  the  second  day  the 
Committee  will  discuss  its  quality 
report  and  hear  a  presentation  on  the 
planned  National  Children's  Study. 
There  will  also  be  reports  from  the 
Subcommittees  and  discussion  of 
agendas  for  future  NCVHS  meetings. 

The  time  shown  above  are  for  the  full 
Committee  meeting.  Subcommittee 
breakout  sessions  are  scheduled  for  late 
in  the  afternoon  of  the  first  day  and  in 
the  morning  prior  to  the  full  Committee 
meeting  on  the  second  day.  Agendas  for 
these  breakout  sessions  will  be  posted 
on  the  NCVHS  Web  site  (URL  below) 
when  available. 


For  Further  Information  Contact: 
Substantive  program  information  as 
well  as  summaries  of  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  Marjorie  S.  Greenberg. 
Executive  Secretar> .  NCVHS.  National 
Center  for  Health  Statistics,  Centers  for 
Disease  Control  and  Prevention,  3311 
Toledo  Road,  Room  2402,  Hyattsville. 
Maryland  20782,  telephone  (301)  458- 
4245.  Information  also  is  available  on 
the  NCVHS  home  page  of  the  HHS  Web 
site:  http://wH-w/ncvhs.hhs.gov/,  where 
further  information  including  an  agenda 
will  be  posted  when  available. 

Should  you  require  reasonable 
accommodation,  please  contact  the  CDC 
Office  of  Equal  Employment 
Opportunity  on  (301)  458-4EEO  (4336) 
as  soon  as  possible. 
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Dated:  October  27.  2003. 
Junes  Scanlon, 

Acting  Deputy  Assistant  Secretary  for  Science 
and  Data  Policy,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
(FR  Doc.  03-28434  Filed  11-12-03;  8:45  am) 
BNJJNQ  CODE  41S1-0»-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Privacy  and  Confidentiality. 

Time  and  Date:  9  a.m.-5  p.m.  November 
19,  2003;  8:30  a.m.-12:30  p.m.  November  20, 
2003. 

Place:  Silver  Spring  Hilton  Hotel,  8727 
Colesville  Road,  Silver  Spring,  MD  20910. 

Status:  Open. 

Background:  The  National  Committee  on 
Vital  and  Health  Statistics  is  the  statutory 
public  advisory  body  to  the  Secretary  of 
Health  and  Himian  Services  in  the  area  of 
health  data,  statistics,  and  health  information 
policy.  Established  bv  section  306(k}  of  the 
Public  Health  Service  Act  (42  U.S.C. 
242K(k)),  its  mandate  includes  advising  the 
Secretary  on  the  implementation  of  the 
Administrative  Simplification  provisions 
(Social  Security  Act,  title  XI,  part  C,  42 
U.S.C.  section  1320d  to  1320d-8)  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  Public 
Law  104-191. 

The  NCVHS  Subcommittee  on  Privacy  and 
Confidentiality  monitors  developments  in 
health  information  privacy  and 
confidentiality  on  behalf  of  the  full 
Committee  and  makes  recommendations  to 
the  full  Committee  so  that  it  can  advise  the 
Secretary  on  implementation  of  the  health 
information  privacy  provisions  of  HIPAA. 

Purpose:  This  meeting  of  the 
Subcommittee  on  Privacy  and  Confidentiality 
will  receive  information  on  the 
implementation  of  the  regulation  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information"- (45  CFR  parts  160  and 
164),  promulgated  under  the  Health 
Insurance  Portability  and  Accountability  Act 
of  1996. 

The  regulation  and  further  information 
about  it  can  be  found  on  the  Web  site  of  the 
'  Office  for  Civil  Rights,  at  http:// 
www.hhs.gov/ocr/hipaa/.  The  regulation  has 
been  in  effect  since  April  14,  2001.  Most    ^ 
entities  covered  by  the  regulation  were 
required  to  come  into  compliance  by  April 
14.  2003. 

The  first  day  of  the  meeting  will  be 
conducted  as  a  hearing,  in  which  the 
Subconunittee  will  gather  information  about 
the  impact  of  the  regulation  on  public  health 
reporting  etad  on  health  care  providers. 


health  pla^s  and  consumers.  The 
Subcommittee  will  invite  representatives  of 
affected  groups  to  provide  information  about 
how  the  regulation  has  affected  the  level  of 
privacy  an  J  confidentiality  for  protected 
health  information,  best  practices  for 
implement  ition  of  the  regulation,  and 
informatioi  i  that  might  help  to  identify  and 
resolve  bar  riers  to  compliance.  The  format 
will  incluc  e  one  or  more  invited  panels  and 
time  for  qu  Bstions  and  discussion.  The 
Subcommi  :tee  will  ask  the  invited  witnesses 
for  exampl  3S  of  the  effect  the  regulation  has 
had  on  ind  ividuals  and  on  entities  subject  to 
the  regulat  on.  The  first  day  will  also  include 
a  time  peri  ad  during  which  members  of  the 
public  ma]  deliver  brief  (3  minutes  or  less) 
oral  public  comment  about  the 
implemenfation  of  the  regulation.  To  be 
included  on  the  agenda,  please  contact 
Marietta  S(  [uire  (301)  458-4524.  by  e-mail  at 
mrawlinsa  i@cdc.gov  or  postal  address  at 
3311  Tole(  o  Road.  Room  2340,  Hyattsville. 
MD  20782  by  November  12,  2003. 

The  sec<  nd  day  of  the  meeting  will  be 
conducted  in  two  parts.  The  first  part  will  be 
a  hearing  i  a  which  the  Subcommittee  will 
gather  infc  rmation  about  the  effects  of  the 
regulation  on  organizations  involved  in 
health  res(  arch  activities.  The  Subcommittee 
will  invite  representatives  of  affected  groups 
to  provide  information  about  how  the 
regulation  has  affected  the  level  of  privacy 
and  confic  entiality  for  protected  health 
informatic  n,  best  practices  for 
implemen  ation  of  the  regulation,  and 
informatic  n  that  might  help  to  identify  and 
resolve  ba  riers  to  compliance.  The  second 
part  will  c  ansist  of  SubJcommittee  discussion 
of  the  test  mony  it  has  heard  and 
deliberati(  ms  about  possible 
recommei  dations  to  the  Secretary. 

Persons  wishing  to  submit  written 
testimony  only  (which  should  not  exceed 
five  doubl  j-spaced  typewritten  pages)  should 
endeavor  o  submit  it  by  that  date.  Unfilled 
slots  for  o  al  testimony  will  also  be  filled  on 
the  days  o  F  the  meeting  as  time  permits. 
Please  coi  suit  Ms.  Squire  for  further 
informatic  n  about  these  arrangements. 

Addilic  lal  information  about  the  hearing 
will  be  pr  )vided  on  the  NCVHS  Web  site  at 
http://ww  v.ncvhs.hhs.gov  shortly  before  the 
hearing  di  ite. 

FOR  FUm  HER  INFORMATION  CONTACT: 

Informat  on  about  the  content  of  the 
hearing  <  nd  matters  to  be  considered 
may  be  c  btained  from  Kathleen  H.  Fyffe, 
Lead  Sta  i  Person  for  the  NCVHS 
Subcomi  aittee  on  Privacy  and 
Confide!  itiality.  Office  of  the  Assistant 
Secretar '  for  planning  and  Evaluation. 
U.S.  Dej  artment  of  Health  and  Human 
Services  440D  Humphrey  Building,  200 
Indepen  lence  Avenue,  SW., 
Washing  ton  DC  20201.  telephone  (202) 
690-715  2.  e-mail 
Kathleei  .Fyfee@hhs.gov  or  from 
Marjorie  S.  Greenberg.  Executive 
SecretarV,  NCVHS.  NCHS,  CDC,  Room 
2413,  PAsidential  Building  IV,  3311 
Toledo  Koad,  Hyattsville.  Maryland 
20782.  t  ilephone  (301)  458-4245. 


Information  about  the  committee, 
including  summaries  of  past  meetings 
and  a  roster  of  committee  members,  is 
available  on  the  Committee's  Web  site  at 
httpwww.ncvhc.hhs.gov. 

Dated:  October  27.  2003. 
James  Scanltm, 

Acting  Deputy  Assistant  Secretary  for  Science 

and  Data  Policy,  OASPE. 

[FR  Doc.  03-28436  Filed  11-12-03;  8:45  am] 

BILLING  CODE  41S1-46-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Commissioner  of  Food 
and  Drugs  the  authority,  vested  in  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  under  section  353 
of  the  Public  Health  Service  Act  (42 
U.S.C.  263a),  as  amended,  to  implement 
CLIA's  complexity  categorization 
provisions,  which  includes,  but  is  not 
limited  to  the  following: 

(a)  Interpreting  the  CLIA  provisions 
related  to  complexity  categorization; 

(b)  Holding  public  workshops  and 
meetings  on  CLIA  complexity 
categorization;  and, 

(c)  Developing  and  issuing 
implementing  rules  and  guidance  for 
CLIA  complexity  categorization. 

The  existing  delegation  of  authority  to 
the  Administrator,  Centers  fbr  Medicare 
&  Medicaid,  concerning  CLIA  is 
unaffected. 

This  delegation  is  effective  upon  date 
of  signature.  In  addition,  I  ratify  and 
affirm  any  actions  taken  by  the 
Commissioner  of  Food  and  Drugs  or  his 
subordinates  which  involved  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  this 
delegation. 

Dated:  October  31,  2003. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  03-28435  Filed  11-12-03;  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
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and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Timothy  R.  Smith,  Ph.D..  Michigan 
State  University:  Based  on  the  findings 
of  Michigan  State  University,  the 
respondent's  admission,  and  analysis 
conducted  by  ORI  in  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  found  that  Timothy  R.  Smith, 
Ph.D.,  former  Postdoctoral  Fellow, 
Department  of  Biochemistry  and 
Molecular  Biology  at  Michigan  State 
University,  engaged  in  scientific 
misconduct  in  research  supported  by 
National  Institute  of  General  Medical 
Sciences  (MIGMS),  National  Institutes  of 
Health  (NIH)  grant  POl  GM57323, 
entitled  "Oxygen  utilizing  membrane 
heme  proteins." 

Specifically,  PHS  foimd  that  Dr. 
Smith  falsified  and  fabricated  data 
involving  research  into  the  physical 
interaction  of  prostaglandin 
endoperoxide  synthase-2  (PGHS-2)  with 
cell  membranes,  and  the  effects  of 
arachidonate  and  nonsteroidal  anti- 
inflammatory drugs  (NSAIDs)  on  PGHS- 
2  structure. 

Dr.  Smith  committed  scientific 
misconduct  by  falsifying  and  fabricating 
data  for  the  following  tables  and  figm^s 
in  his  2000  doctoral  dissertation  and  in 
a  paper  in  the  Journal  of  Biological 
Chemistry  {275:40407-A0415,  2000) 
entitled  "Arachidonic  Acid  and 
Nonsteroidal  Anti-inflammatory  Drugs 
Induce  Conformational  Changes  in  the 
Human  Prostaglandin  Endoperoxide  H2 
Synthase-2  (Cyclooxygenase-2)"  [JBC 
paper): 

I.  JBC  paper  Table  U,  entitled 
"Comparison  of  inter-residue  distances 
as  determined  by  EPR  spectroscopy  and 
as  calculated  fi-om  the  x-ray  crystal 
structures"  (and  corresponding 
Dissertation  Table  6  entitled  "EPR 
determined  and  X-ray  crystal  modeled 
inter-nitroxide  distances  of  PGHS-2 
MBD  mutants"); 

n.  JBC  paper  Table  IB  entitled 
"Changes  in  inter-nitroxide  differences 
between  PGHS-2  holoenzyme  and  the 
apoenzyme,  and  the  arachidonate, 
flurbiprofen,  and  SC58125  complexes" 
(and  corresponding  Dissertation  Table 
7),  entitled  "Relative  changes  in  inter- 
nitroxide  distances  for  NSADD  and 
arachidonate  complexes  compared  to 
the  unliganded  enzyme"); 

in.  JBC  paper  Figiu-e  4  (binding 
cmves)  (and  corresponding  Dissertation 
Figure  20  entitled  "Binding  curves  for 
the  association  of  heme,  flurbiprofen 
and  arachidonic  acid  with  PGHS-2 
double  mutants"); 

IV.  Dissertation  Table  8  entitled  "EPR 
determined  inter-nitroxide  distances  for 


NSAID  and  arachidonate  complexes  of 
PGHS-2  MBD  mutants;' 

V.  Dissertation  T^le  9  entitled 
"Relative  changes  in  inter-nitroxide 
distances  for  NSAID  and  arachidonate 
complexes  compared  to  the  unliganded 
enzyme;' 

VI.  Dissertation  Table  10  entiUed 
"Kinetic  properties  and  NSAID 
sensitivities  of  PGHS-2  active  site 
mutants;" 

Vn.  Dissertation  Table  12  entiUed 
"Relative  PGHS-2  protein  incorporation 
of  PGHS— 2  into  lipsomes  of  varying 
composition;" 

IX.  Dissertation  Table  13  entitied 
"EPR  determined  inter-nitroxide 
distances  for  detergent  solubilized  and 
lipsome  reconstituted  PGHS-2 
mutants;"  and 

X.  Dissertation  Figure  27  entitled 
"Lipid  and  activity  profile  of  sucrose 
gradient  fi-actions." 

The  research  misconduct  was 
significant  for  several  reasons.  First,  the 
JBC  paper  was  novel  in  that  it  reported 
that  binding  of  arachidonate  and 
NSAIDs  induced  structural  changes  in 
PHS-2.  For  the  naturally  occurring  fatty 
acid  arachidonate,  this  had  not 
previously  been  shown.  These  results 
could  be  interpreted  as  having 
important  implications  for 
understanding  the  catalytic  mechanism 
of  this  enzyme.  In  addition,  a 
considerable  expenditure  of  other 
researchers'  time  and  resources  was 
prompted  by  using  results  generated 
from  the  falsified  and  fabricated  data  in 
the  JBC  paper. 

Dr.  Smitn  has  entered  into  a 
Voluntary  Exclusion  Agreement 
(Agreement )  in  which  he  has 
voluntarily  agreed: 

(1)  to  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  for 
a  period  of  three  (3)  years,  beginning  on 
October  27,  2003; 

(2)  to  exclude  himself  voluntarily 
fit)m  any  contracting  or  subcontracting 
with  any  agency  of  the  United  States 
Government  and  from  eligibility  or 
involvement  in  nonprocurement 
programs  of  the  United  States 
Government  defined  as  "covered 
transactions"  in  the  debarment 
regulations  at  45  CFR  part  76  for  a 
period  of  three  (3)  years,  beginning  on 
October  27,  2003.  During  the  three  (3) 
year  period  of  voluntary  exclusion,  PHS 
grant  funds  may  be  used  to  pay  for  page 
charges  for  any  written  work  currentiy 
being  prepared  for  submission  and/or 
pubhcation  on  which  Dr.  Smith  is  listed 
as  an  author  only  if  (i)  such  written 
work  is  unrelated  to  the  misconduct 


findings  described  in  the  Agreement,  (ii) 
Dr.  Smith  is  not  listed  as  first  author, 
and  (iii)  the  publication  does  not  state 
that  Dr.  Smitii  was  supported  by  a  PHS 
grant.  Dr.  Smith  must  certify  that  all 
data  supporting  such  written  work  is 
true  and  accurate  to  the  best  of  his 
knowledge;  and 

(3)  to  submit  a  letter  within  30  days 
of  notification  of  this  action  to  JBC 
requesting  retraction  of  the  following 
paper:  Smith,  T.,  McCracken,  J.,  Shin. 
Y.K.,  &  DeWitt,  D;  "Arachidonic  Acid 
and  Nonsteroidal  Anti-inflammatory 
Drugs  Induce  Conformational  Changes 
in  the  Human  Prostaglandin 
Endoperoxide  H2  Synthase-2 
(Cyclooxygenase-3)."  /.  Biol.  Chem. 
275:40407-40415,  2000.  Dr.  Smith 
agreed  that  the  retraction  will  state  that 
he  alone  was  responsible  for  the 
falsification  and  fabrication  of  the 
results  and  will  specifically  list  the 
falsified  figures  delineated  on  page  1  of 
the  Agreement  (Findings  1, 11,  and  IB). 
Dr.  Smith  must  submit  a  draft  of  the 
retraction  letter  for  ORI  approval  prior 
to  sending  it  to  JBC.  This  requirement 
for  retraction  will  be  noted  on  the 
ALERT  System  until  Dr.  Smith  sends  a 
copy  of  the  retraction  letter  to  ORI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
1101  Wootton  Parkway,  Suite  750, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

(PR  Doc.  03-28377  Filed  11-12-03;  8:45  am) 

BRXING  CODE  4150-31-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Head  Start  Survey  Under  Emergency 

Reviewr  by  the  Office  of  Management 
and  Budget  (OMB) 

Title:  Survey  of  Salaries  and  Other 
Compensation  of  Head  Start  Grantees 
and  Delegate  Agencies  Nationwide. 

OMB  No.  New  request. 

Description:  A  committee  of  the  U.S. 
House  of  Representatives  requested  that 
the  Secretary  of  Health  and  Human 
Services  conduct  a  review  of  the 
financial  management  of  Head  Start 
grantees  nationwide.  The  House 
Education  and  the  Workforce 
Committee  is  interested  in  knowing  the 
salaries  and  benefits  of  the  top  25  Head 
Start  executives  and  the  amount  of  their 
salary  and  benefits  financed  using 
Federal  Head  Start  doUars.  To  be 
responsive  to  the  House  of 
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Representatives,  the  Head  Start  Bureau 
has  prepared  a  smvey  form  to  be  mailed 
to  and  completed  by  all  Head  Start 


1 

grantee^  and  delegate  agencies  within 
30  days.  The  Head  Staft  Bureau  will 
then  CO  mpile  the  results  and  forward 


the  requested  information  to  the 
Committee. 


Instrument 


Number  of  re- 
spondents 


Number  of 
responses 
per  respond- 
ent 


Average  bur- . 

den  hours  per 

response 


Total  burden 
hours 


Completion  of  HSB  Survey  (new  web-based  form) 

Retrieval  and  submission  of  existing  IRS  Form  990,  SF4^,  and  PIR  data 


2700 
2700 


Ixonly 
txonly 


.5 
8.5 


1,350 
22,950 


Estimated  Total  Burden  Hours:  24,300 
hours. 

Additional  Information:  The 
Administration  for  Children  and 
Families  is  requesting  that  0MB  grant  a 
30-day  approval  for  this  information 
collection  imder  procedures  for 
emergency  processing  by  December  8, 
2003.  A. copy  of  this  information 
collection,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Administration  for  ChiUiren 
and  Families,  Reports  Clearance  Officer, 
Robert  Sargis  at  (202)  690-7275.  In 
addition,  a  request  may  be  made  by 
sending  an  e-mail  request  to: 
rsargis@acf.hhs.gov. 

Comments  and  suggestions  about  the 
information  collection  described  above 
should  be  directed  to  the  following  e- 
mail  address  at  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paper 
Reduction  Project: 
Lauren_Wittenberg@omb.eop.gov. 

Dated:  November  6,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-28437  Filed  11-12-03;  8:45  am] 
BIUJN6  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2001 B-0431] 

international  Conference  on 
Harmonisation;  Final 
Recofflmendations  on  the  Revision  of 
the  Permitted  Daily  Exposures  for  Two 
Solvents,  N-Methylpyrroiidone  and 
Tetrahydrofuran,  According  to  the 
Maintenance  Procedures  for  the 
Guidance  Q3C  Impurities:  Residual 
Sohrents;  Avaliabliity 

AGENCY:  Food  and  Drug  Administration, 

ifflS. 

action:  Notice.  ' 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
final  recommendations  to  revise  the 
permitted  daily  exposures  (PDEs)  for 


two  so!  i^ents,  n-methylpyrrolidone 
(NMP)  md  tetrahydrofuran  (THF), 
accordiig  to  the  maintenance 
procedures  for  the  guidance  for  industry 
entitleq  "Q3C  Impurities:  Residual 
Solvents."  The  final  recommendations 
were  r^ched  under  the  auspices  of  the 
International  Conference  on 
narmotiisation  of  Technical 
Requirements  for  Registration  of 
Pharmj  iceuticals  for  Human  Use  (ICH). 
DATES:  Submit  written  or  electronic 
comme  tits  on  guidance  documents  at 
any  tin  e. 

ADORES  SES:  Submit  written  comments 
on  the  malyses  and  recommendations 
to  revis  e  the  PDEs  for  NMP  and.THF  to 
the  Div  ision  of  Dockets  Management 
(HFA-;  105),  Food  and  Drug 
Admin  stration,  5630  Fishers  Lane,  rm. 
1061,  F  ockville,  MD  20852.  Submit 
electro  lic  comments  to  bttp:// 
www.fi  'a.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  Df  the  documents  to  the  Division 
of  Druj  Information  (HKD-240),  Center 
for  Dr\]  g  Evaluation  and  Research,  Food 
and  Dr  ig  Administration,  5600  Fishers 
Lane,  I  ockville,  MD  20857;  or  the  Office 
of  Com  munication.  Training  and 
Manufi  icturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Resear  :h  ,  1401  Rockville  Pike, 
Rockvi  le,  MD  20852-1448,  FAX  888- 
223-7:  29.  Send  two  self-addressed 
adhesi'  re  labels  to  assist  the  office  in 
procesi  iing  your  requests.  See  the 
SUPPLE  MENTARY  INFORMATION  section  for 
electro  aic  access  to  dociunents  and 
maintenance  procedures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Q3C  guidance:  Robert 

O^erberg,  Center  for  Drug 
iluation  and  Research  (HFD- 
)),  Food  and  Drug 
[ministration,  5600  Fishers  Lane, 
:kville,  MD  20857,  301-827- 
!0;  or  Andrew  Shrake,  Center  for 
)logics  Evaluation  and  Research 
-345),  Food  and  Drug 

AJministration,  1401  Rockville 

Pi  Le,  Rockville,  MD  20852-1148, 

3C 1-402-4635. 
Regc  rding  the  ICH:  Michelle  Limoli, 

O  ice  of  International  Programs 

(I-  FG-1),  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0864. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  imdertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonisation  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonisation  and  is  committed  to 
seeking  scientifically  based,  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonisation  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripsulite  harmonisation 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consiuner  representatives  and 
others.  ICH  is  concerned  with 
harmonisation  of  technical  requirements 
for  the  registration  of  pharmaceutical 
products  among  three  regions:  The 
European  Union,  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission;  the  European 
Federation  of  Pharmaceutical  Industries 
Associations;  the  Japanese  Ministry  of    . 
Health,  Labour,  and  Welfare;  the 
Japanese  Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  fi'om  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  firom  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 
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In  the- Federal  Register  of  December 
24,  1997  (62  FR  67377),  FDA  published 
the  ICH  draft  guidance  for  industry 
entitled  "QSC  Impurities:  Residual 
Solvents."  The  draft  guidance  makes 
recommendations  as  to  what  amounts  of 
residual  solvents  are  considered  safe  in 
pharmaceuticals.  The  draft  guidance 
recommends  use  of  less  toxic  solvents 
and  describes  levels  considered  to  be 
toxicologically  acceptable  for  some 
residual  solvents.  Upon  issuance  in 
1997,  the  text  and  appendix  1  of  the 
draft  guidance  contained  several  tables 
and  a  list  of  solvents  categorizing 
residual  solvents  by  toxicity,  classes  1 
through  3,  with  class  1  being  the  most 
toxic.  The  ICH  Quality  Expert  Working 
Group  (EWG)  agreed  that  the  PDE  could 
be  modified  if  reliable  and  more 
relevant  toxicity  data  were  brought  to 
the  attention  of  the  group  and  the 
modified  PDE  could  result  in  a  revision 
of  the  tables  and  list. 

In  1999,  ICH  instituted  a  Q3C 
maintenance  agreement  and  formed  a 
maintenance  EWG  {Q3C  EWG).  The 
agreement  provided  for  the 
reconsideration  of  solvent  PDEs  and 
allowed  for  minor  changes  to  the  tables 
and  list  that  include  the  existing  PDEs. 
The  agreement  also  provided  that  new 
solvents  and  PDEs  could  be  added  to  the 
tables  and  list  based  on  adequate 
toxicity  data.  In  the  Federal  Register  of 
February  12,  2002  (67  FR  6542),  FDA 
briefly  described  the  process  for 
proposing  future  revisions  to  the  PDEs. 
In  the  same  notice,  the  agency 
announced  its  decision  to  delink  the 
tables  and  list  from  the  Q3C  guidance 
and  create  a  stand  alone  document 
entitled  "Q3C:  Tables  and  List"  to 
facilitate  making  changes  recommended 
by  ICH. 

In  the  Federal  Register  of  February 
12,  2002  (67  FR  6542),  FDA  also 
announced  the  availability  of  draft 
recommendations  for  the  revision  of  the 
PDE  for  NMP  and  THF  according  to  the 
Q3C  maintenance  procedures.  The 
notice  gave  interested  persons  an 
opportunity  to  submit  conunents  by 
March  14,  2002. 

II.  Revised  PDEs  for  NMP  and  THF 

After  consideration  of  the  comments 
received,  the  EWG's  recommendations 
to  revise  the  PDEs  for  NMP  and  THF 
were  submitted  to  the  ICH  Steering 
Committee  and  agreement  was  reached 
by  the  three  participating  regulatory 
agencies  in  September  2002. 

A.  N-Methylpyrrolidone  (NMP) 

The  Q3C  EWG  received  new  toxicity 
data  for  the  solvent  NMP  in  late  1999. 
In  February  2002,  FDA  made  available 
for  comment  the  EWG's  draft 


recommendation  for  the  revision  of  the 
PDE  for  NMP  (67  FR  6542  at  6543).  At 
the  September  2002  ICH  meeting,  the 
Steering  Committee  agreed  to  the  EWG's 
recommendation  to  keep  NMP  in  Class 
2.  A  PDE  of  5.3  milligrams  per  day  (mg/ 
day)  and  a  concentration  hmit  of  530 
parts  per  million  (ppm)  are  being 
declared  for  this  solvent. 

B.  Tetrahydrofuran  (THF) 

The  Q3C  EWG  reviewed  new  toxicity 
data  for  the  solvent  THF.  In  February 
2002,  FDA  made  available  for  comment 
the  EWG's  draft  recommendation  for  the 
revision  of  the  PDE  for  THF  (67  FR  6542 
at  6543).  At  the  September  2002  ICH 
meeting,  the  Steering  Committee  agreed 
to  the  EWG's  recommendation  to  move 
THF  ft-om  class  3  to  class  2.  A  PDE  of 
7.2  mg/day  and  a  concentration  limit  of 
720  ppm  are  being  declared  for  this 
solvent. 

The  analyses  and  recommendations 
for  NMP  and  THF  are  available  for 
review  at  http://www.fda.gov/cder/ 
audiences/iact/iactiome.htm.  They  are 
also  available  from  the  Division  of  Drug 
Information  (HFD-240)  (see  ADDRESSES). 
The  agency  will  revise  the  tables  and 
list  in  the  guidance  "Q3C:  Tables  and 
List"  to  reflect  the  ICH  final 
recommendations  for  NMP  and  THF. 

The  revised  PDEs  for  the  two  solvents 
contained  in  the  revised  guidance  "Q3C: 
Tables  and  List"  represent  the  agency's 
current  thinking  on  this  topic.  They  do 
not  create  or  confer  any  ri^ts  for  or  on 
any  person  and  do  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

Interested  persons  may  submit  to  the    : 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
conunents  on  the  list  and  on  guidance 
documents  at  any  time.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  analyses  and 
recommendations  and  received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

m.  Internet  Access  to  Documents  and 
the  Maintenance  Procedures 

Persons  with  access  to  the  Internet 
may  obtain  the  Q3C  documents  at  http:/ 
/www.fda.gov/cder/guidance/index.htm, 
or  http://www.fda.gov/cber/ 
guidelines.htm.  Information  on  the  Q3C 
maintenance  process,  and  proposals, 
recommendations,  and  agreements  for 
revisions  to  the  tables  and  list  are  made 


available  at  http://www.fda.gov/cder/ 
audiences/iact/iachome.htm.The 
electronic  address  for  the  Division  of 
Dockets  Management  is  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  November  4,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-28372  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002D-0368] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products; 
Guidance  for  Industry  on  "Studies  to 
Evaluate  tfie  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
Repeat-Dose  (90-Day)  Toxicity 
Testing"  (VICH  GL31);  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
(#147)  entitled  "Studies  to  Evaluate  the 
Safety  of  Residues  of  Veterinary  Drugs 
in  Human  Food:  Repeat-Dose  (90-Day) 
Toxicity  Testing"  (VICH  GL31).  This 
guidance  has  been  developed  by  the 
International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
The  objective  of  this  guidance  is  to 
establish  recommendations  for  an 
internationally  harmonized  90-day 
repeat-dose  testing. 
DATES:  Submit  written  or  electronic 
co^pments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Commimications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drug  Administration.  7519  Standish 
PL,  RockvUle,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  yoiu-  requests. 

Submit  written  comments  on  the ' 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  are  to  be  identified  with  the 
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docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  (HFV-153).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6984,  e- 
mail:  lmulliga@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientincally  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
coimtries. , 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonization  of  Technical   ' 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 
of  human  pharmaceutical  and  biological 
products  among  the  Eiuopean  Union, 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  The  VICH  is 
concerned  wittdeveloping  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission;' 
European  Medicines  Evaluation  Agency; 
Eiiropean  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  the  U.S.  FDA;  the  U.S. 
Department  of  Agriculture;  the  Animal 
Health  Institute;  the  Japanese  Veterinary 
Pharmaceutical  Association;  the 
Japanese  Association  of  Veterinary 
Biologies;  and  the  Japanese  Ministry  of 
Agricultiu-e,  Forestry,  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
AustidUa/New  Zealand^  one 


represeiitative  from  the  government  of 
Canada  and  one  representative  from  the 
industr '  of  Canada.  The  VICH 
Secretai  iat,  which  coordinates  the 
prepara  ion  of  documentation,  is 
provide  i  by  the  International 
Federat  on  for  Animal  Health  (IFAH). 
An  IFA  i  representative  also 
particip  ates  in  the  VICH  Steering 
Commit  tee  meetings. 

n.  Guidance  on  Toxicity  Testing 

In  tha  Federal  Register  of  September 
4,  2002 167  FR  56569),  FDA  published 
the  noti  :e  of  availability  of  the  VICH 
draft  gu  dance,  giving  interested  persons 
until  0«  tober  4,  2002  to  submit 
commei  its.  After  consideration  of 
commei  its  received,  the  draft  guidance 
was  cha  nged  in  response  to  the 
commei  its  and  submitted  to  the  VICH  , 
Steerinj ;  Committee.  At  a  meeting  held 
from  October  10  to  11,  2002,  the  VICH 
Steering  Committee  endorsed  the 
guidande  for  industry,  VICH  GL31. 

A  variety  of  toxicological  evaluations 
are  perft)rmed  to  establish  the  safety  of 
veterinary  drug  residues  in  human  food. 
The  obj  K:tive  of  this  guidance  is  to 
establis  i  recommendations  for  an 
internal  ionally  harmonized  90-day 
repeat-<  ose  testing. 

III.  Sig]  ificance  of  Guidance 

This  I  locument,  developed  under  the 
VICH  p  ocess,  has  been  revised  to 
confom  I  to  FDA's  good  guidance 
practicrs  regulation  (21  CFR  10.115). 
For  exa  nple,  the  document  has  been 
designa  ted  "guidance"  rather  than 
"guidel  ine."  Because  guidance 
docum)  nts  cire  not  binding  unless 
specific  ally  supported  by  statute  or 
regulat:  on,  mandatory  words  such  as 
"must,*  "shall,"  and  "will"  in  the 
origina  VICH  documents  have  been 
substiti  ted  with  "should"  or  "it  is 
recommended." 

This  'uidance  document  represents 
the  age:  icy's  current  thinking  on 
establis  ling  the  safety  of  veterinary  drug 
in  human  food.  This  guidance 
create  or  confer  any  rights  for 
person  and  will  not  operate 
FDA  or  the  public.  An 
altemal  ive  method  may  be  used  as  long 
as  it  sal  isfies  the  requirements  of 
applica  lie  statutes  and  regulations. 

IV.  Coqunents 

As  with  all  of  FDA's  guidances,  the 
public  s  encouraged  to  submit  written 
or  elect  ronic  comments  pertiflent  to  this 
guidan(  :e.  FDA  will  periodically  review 
the  con  iments  in  the  docket  and  where 
approp  riate,  will  amend  the  guidance. 
The  ag«  ncy  will  notify  the  public  of  any 
such  ai  lendments  through  a  notice  in 
the  Fee  eral  Register. 


residue  s 
does  nc  t 


or  on 
to  bind 


aiiy 


Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  Mnritten  or  electronic 
comments  regarding  this  guidance 
dociunent.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  jieading  of  this 
document.  A  copy  of  the  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  Electronic  Access 

Persons  with  Internet  access  may 
obtain  copies  of  the  guidance  document 
entitled  "Studies  to  Evaluate  the  Safety 
of  Residues  of  Veterinary  Drugs  in 
Human  Food:  Repeat-Dose  (90-Day) 
Toxicity  Testing"  (VICH  GL31),  from  the 
CVM  home  page  at  http://www.fda.gov/ 
cvnf. 

Dated:  October  31,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-28371  Filed  11-12-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0474] 

International  Cooperation  on 
Harmonization  Of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products;  Draft 
Guidance  for  Industry  on  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  In  Human  Food: 
General  Approach  to  Establish  a 
Microbiological  Acceptable  Daily 
Intake;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  for  comments  of  a  draft 
guidance  document  for  industry  (#15^ 
entitled  "Studies  to  Evaluate  the  Safety 
of  Residues  of  Veterinary  Drugs  in 
Human  Food:  General  Approach  to 
Establish  a  Microbiological  ADI"  (VICH 
GL-36).  This  draft  guidance  has  been 
developed  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
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This  draft  VICH  guidance  document 
provides  guidance  for  assessing  the 
human  food  safety  of  residues  from,^ 
veterinary  antimicrobial  drugs  with 
regard  to  effects  on  the  human  intestinal 
flora. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
December  15,  2003.  to  ensm-e  their 
adequate  consideration  in  preparation  of 
the  final  document.  General  comments 
on  agency  guidance  docimients  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Communications  Staff  {HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drag  Administration,  7519  Standish 
PL,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  and  the 
docket  number  found  in  brackets  in  the 

■  heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  T.  Mulligan,  Center  for  Veterinary 
Medicina{HFV-153),  Food  and  Drug 
Administration,  7500  Standish  PI., 

Rockville,  MD  20855,  301-827-6984,  e- 

mail:  lmulliga@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identiiy  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonization  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  requirements  for  the  approval 


of  himian  pharmaceutical  and  biological 
products  among  the  European  Union. 
Japan,  and  the  United  States.  The  VICH 
is  a  parallel  initiative  for  veterinary 
medicinal  products.  Tlie  VICH  is 
concerned  with  developing  harmonized 
technical  requirements  for  the  approval 
of  veterinary  medicinal  products  in  the 
European  Union,  Japan,  and  the  United 
States,  and  includes  input  from  both 
regulatory  and  industry  representatives. 

The  VICH  steering  committee  is 
composed  of  member  representatives 
fi-om  the  Eiu-opean  Commission, 
Eiu-opean  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products,  the  United  States'  FDA,  the 
U.S.  Department  of  Agriculture,  the 
Animal  Health  Institute,  the  Japanese 
Veterinary  Pharmaceutical  Association, 
the  Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agricuhure,  Forestry  and  Fisheries. 

Four  observers  are  eligible  to 
participate  in  the  VICH  steering 
committee:  One  representative  from  the 
Government  of  Australia/New  Zealand, 
one  representative  from  the  industry  in 
Australia/  New  Zealand,  one 
representative  ft-om  the  Government  of 
Canada,  and  one  representative  from  the 
industry  of  Canada.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  for  Animal  Health  (IFAH). 
An  IFAH  representative  also 
participates  in  the  VICH  steering 
committee  meetings. 

n.  Draft  Guidance  on  Microbiological 
Acceptable  Daily  Intake  (ADI) 

The  VICH  steering  committee  held  a 
meeting  on  May  8,  2003,  and  agreed  that 
the  draft  guidance  document  entitled 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinarj'  Drugs  in  Human 
Food:  General  Approach  to  Establish  a 
Microbiological  ADI"  (VICH  GL-36) 
should  be  made  available  for  public 
comment.  This  draft  VICH  guidance 
provides  guidance  for  assessing  the 
human  food  safety  of  residues  from 
veterinary  antimicrobial  drugs  with 
regard  to  effects  on  the  human  intestinal 
flora.  The  objectives  of  this  guidaifce  are 
as  follows:  (1)  To  outline  the 
recommended  steps  in  determining  the 
need  for  establishing  a  microbiological 
ADI;  (2)  to  recommend  test  systems  and 
methods  for  determining  no-observable 
adverse  effect  concentrations  (NOAECs) 
and  no-observable  adverse  effect  levels 
(NOAELs)  for  the  endpoints  of  health 
concern;  and  (3)  to  recommend  a 
procedure  to  derive  a  microbiological 
ADI.  It  is  recognized  that  different  tests 
may  be  useful.  The  experience  gained 


with  the  recommended  tests  may  result 
in  future  modifications  to  this  guidance 
and  its  recommendations. 

FDA  and  the  VICH  Safety  Working 
Group  will  consider  comments  about 
the  draft  guidance  document. 
Information  collection  is  covered  imder 
Office  of  Management  and  Budget 
(OMB)  control  number  0910-0032. 

m.  Significance  of  Guidance 

This  draft  document,  developed 
vmder  the  VICH  process,  has  been 
revised  to  conform  to  FDA's  good 
giudance  practices  regiUation  (21  CFR 
10.115). 

The  draft  VICH  guidance  (#15ft)  is 
consistent  with  the  agency's  current 
thinking  on  the  general  approach  to 
establish  a  microbiological  ADI.  This 
gmdance  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  method  may  be  used  as  long 
as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 

IV.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  written  or  electronic  comments 
regarding  this  draft  guidance  document. 
Written  comments  should  be  submitted 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  Submit  written  or 
electronic  comments  by  December  15, 
2003  to  ensure  adequate  consideration 
in  preparation  of  the  final  guidance. 
Two  copies  of  any  mailed  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

Electronic  comments  may  also  be 
submitted  electronically  on  the  Internet 
at  http://www.fda.gov/dockets/ 
ecomments.  Once  on  this  Internet  site, 
select  "[docket  number]  entitled 
'Studies  to  evaluate  the  safety  of 
residues  of  Veterinary  Drugs  in  Himian 
Food:  General  Approach  to  Establish  a 
Microbiological  ADI'  (VICH  GL-36)" 
and  follow  the  directions. 

Copies  of  the  draft  guidance 
docimient  entitled  "Studies  to  evaluate 
the  safety  of  residues  of  Veterinary 
Drugs  in  Human  Food:  General 
Approach  to  Establish  a  Microbiological 
ADI"  (VICH  GL-36)  may  be  obtained  on 
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the  hiteraet  from  the  CVM  home  page  at 
http://www.fda.gov/cvm. 

Dated:  October  31.  2003. 
Jefliey  Shiiren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-28373  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection:^ 
Comment  Request 

hi  compliance  with  the  requirement 
foi  opportunity  for  pubUc  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as.amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13).  the  Health  Resources  and 
Services  Administration  (HRSA) 
pubUshes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  0M6  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 


Commients  are  invited  on:  (a)  Whether 
the  proposed  collection  of  infonnation 
is  necesj  ary  for  the  proper  performance 
of  the  fu  ictions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency'sjestimate  of  the  burden  of  the 
proposes  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUectet^;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  infonnation 
technology. 


Propose^  Proiect:  The  Presidential 
Initiative  Application  Forms  for 
Funding  Opportunities — ^New 

The  Consolidated  Health  Center 
Program)  is  administered  by  the  Health 
Resources  and  Services 
Administration's  (HRSA)  Bvueau  of 
Primary  Health  Care  (BPHC).  Grant 
funding  opportunities  are  provided  for 
Health  C  enters  under  the  Presidential 
Initiativi  i  to  Expand  Health  Centers. 
These  fu  nding  opportunities  use  the 
foUowin  I  application  forms:  New 
Access  I  oint  Funding  (NAP)  form. 
Service  ,  ^ea  Competition  (SCA)  form. 
Non-Coi  ipeting  Continuation  (NCC) 
form  and  Competing  Continuation  (CC) 
forms,  tlie  Service  Expansion  (SE)  form 


Send  comments  to  Susan  G.  Queen, 
Ph.D..  HRSA  Reports  Clearance  Officer, 
Room  14-33.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  October  27.  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

IFR  Doc.  03-28375  Filed  11-12-03;  8:45  am] 
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DEPAR 
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and  the  Expanded  Medical  Capacity 
(EMC)  form  for  Consolidated  Health 
Centers.  These  application  forms  are 
used  by  new  and  current  Health  Centers 
to  apply  for  funding. 

The  five-year  President's  Initiative  to 
Expand  Health  Centers  will  significantly . 
impact  1,200  of  the  Nation's  neediest 
communities  by  creating  new  health 
center  sites.  Additional  emphasis  will 
be  given  to  improving  and  strengthening 
existing  sites  and  expanding  existing 
centers. 

BPHC  will  assist  in  achieving  the 
Initiative  through  the  various  funding 
opportimities  under  this  Initiative.  This 
year's  funding  increase  supported  the 
development  of  an  additional  100  new 
access  points  and  88  significantly 
expanded  access  point.  New  access 
points  will  be  established  by  Health 
Centers  targeting  the  neediest 
communities  using  successful  Center 
models.  Expanded  capacity  will  be 
targeted  to  communities  where  an 
existing  Health  Center's  ability  to 
provide  care  falls  short  of  meeting  the 
full  need  for  services  to  uninsured  and 
underserved  populations.  Funding  will 
be  provided  to  Health  Centers  to 
support  the  staff  needed  to  serve  a 
substantial  increase  in  users. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  application  form 

Number  of  re- 
spondents 

Hours  per  re- 
sponse 

Total  burden 
hours 

NAP 

_._.._ J 

500 
250 
225 
675 
225 
450 

100 
100 
100 
100 
45 
45 

50  000 

SAC a 

25,000 
22,500 

NCC 

CC 

- 

67  500 

EMC  

10.125 
20.250 

SE  r. , - 

Total 

2325 

490 

195,375 



MENT  OF  HEALTH  AND 
SERVICES 


Health  I  iesources  and  Services 
Adminit  tration 

Agency  Information  Collection 
Activitii  s:  Submission  for  OMB 
Review]  Comment  Request 


Ser  fices . 


and 
publish  !s 
collectii  n 
Office  o 
compl: 


Chapter 
clearanc  e 


Periodically,  the  Health  Resources 
Administration  (HRSA) 
abstracts  of  information 
requests  under  review  by  the 
Management  and  Budget,  in 
e  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

35).  To  request  a  copy  of  the 
requests  submitted  to  OMB  for 


review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Scholarships  for 
Disadvantaged  Students  Program  (OMB 
No.  0915-0149)— Revision 

The  Scholarships  for  Disadvantaged 
Students  (SDS)  Program  has  as  its 
purpose  the  provision  of  funds  to 
eligible  schools  to  provide  scholarships 
to  full-time,  financially  needy  students 
from  disadvemtaged  backgrounds 
enrolled  in  health  professions  and 
nursing  programs. 

To  qualify  for  participation  in  the  SDS 
program,  a  school  must  be  carrying  out 
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a  program  for  recruiting  and  retaining 
■students  from  disadvantaged 
backgrounds,  including  students  who 
are  members  of  racial  and  ethnic 
minority  groups  (section  737(d)(1)(B)  of 
the  Public  Health  Service  Act).  A  school 
must  meet  the  eligibility  criteria  to 
demonstrate  that  the  program  has 
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achieved  success  based  on  the  number 
and/or  percentage  of  disadvantaged 
students  who  are  enrolled  and  graduate 
from  the  school.  In  awarding  SDS  funds 
to  eligible  schools,  funding  priorities 
must  be  given  to  schools  based  on  the 
proportion  of  graduating  students  going 
into  primary  care,  the  proportion  of 


underrepresented  minority  students, 
and  the  proportion  of  graduates  working 
in  medically  underserved  communities 
(section  737(c)  of  the  Public  Health 
Service  Act). 

The  estimated  response  burden  is  as 
follows: 


Form 


SOS 


Number  olf  re- 
spondents 


450 


Responses 
per  respond- 
ent 


1 


Hours  per  re- 
sponse 


23.5 


Total  hour  bur- 
den 


10,575 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  October  27,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-28376  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (HRSA)  (60  FR 
56605,  as  amended  November  6. 1995; 
as  last  amended  at  68  FR  8515-8517, 
February  21.  2003).  This  notice  is  to 
announce  the  re-titling  of  the  Office  of 
Special  Programs  to  the  Special 
Programs  Bureau  and  to  amend  the 
functional  statement  to  include 
functions  relating  to  the  National 
Hospital  Bioterrorism  Preparedness 
Program,  the  Smallpox  Emergency 
Personnel  Protection  Act  Program  and 
the  Trauma-Emergency  Medical 
Services  Systems  Program.  Specifically, 
this  notice  establishes  the  Division  of 
Health  Care  Emergency  Preparedness 
(RR5)  and  the  Smallpox  Vaccine  Injury 
Compensation  Program  Office  (RR6)  in 
the  newly  titled  Special  Programs 
Bureau  (RR)  as  follows: 


Special  Programs  Bureau  (RR) 

Provides  the  overall  leadership  and 
direction  for  the  procurement, 
allocation,  and  transplantation  of 
human  organs  and  bone  marrow; 
programmatic,  financial  and 
architectural/engineering  support  for 
construction/renovation  programs; 
operation  of  the  Department's  Vaccine 
Injury  Compensation  Program  and  the 
State  Planning  Grants  Program. 
Specifically:  (1)  Administers  the  Organ 
Procvu-ement  and  Transplantation 
Network  and  the  Scientific  Registry  of 
Transplant  Recipients  to  assure 
compliance  with  Federal  regulations 
and  policies;  (2)  administers  tbe 
National  Marrow  Donor  Program  in 
matching  volunteer  unrelated  marrow 
donors  for  transplants  and  studying  the 
effectiveness  of  unrelated  marrow 
donors  for  transplants  and  related 
treatment;  (3)  develops  and  maintains  a 
national  program  of  grants  and  contracts 
to  organ  prociu-ement  organizations  and 
other  entities  to  increase  the  availability 
of  various  organs  to  transplant 
candidates;  (4)  manages  the  national 
program  for  compliance  with  the  Hill- 
Burton  uncompensated  care 
requirement  and  other  assurances;  (5) 
directs  and  administers  the  Section  242 
hospital  mortgage  insurance  program 
(through  inter-agency  agreement  with 
HUD)  and  HHS  direct  and  guaranteed 
construction  loan  repayment  program; 
(6)  directs  and  administers  an 
earmarked  grant  program  for  the 
construction/renovation/equipping  of 
health  care  and  other  facilities;  (7) 
directs  and  administers  the  National 
Vaccine  Injury  Compensation  Program; 
(8)  directs  and  administers  the  Smallpox 
Emergency  Personnel  Protection  Act 
Program;  (9)  directs  and  administers  the 
State  Planning  Grants  Program;  (10) 
directs  and  administers  the  National 
Hospital  Bioterrorism  Preparedness 
Program;  and  (11)  directs  and 
administers  the  Trauma-Emergency 
Medical  Services  Systems  Program. 


Division  of  Health  Care  Emergency 
Prepareflness  (RR5) 

The  Division  of  Health  Care 
Emergency  Preparedness  (DHCEP) 
facilitates  the  development  of  State, 
territorial  and  municipal  terrorism 
preparedness  programs  under  grants 
and/or  cooperative  agreements  to 
improve  the  Nation's  health  care 
systems  to  respond  to  any  terrorism  or 
other  public  health  emergency  event. 
Specifically,  the  Division,  together  with 
other  components  of  the  Agency;  (1) 
serves  as  the  national  focus  for 
leadership  in  and  coordination  of 
Federal,  State,  local  and  non- 
governmental efforts  to  define  the 
readiness  needs  for  any  terrorism  or 
other  public  health  emergency  event 
and  to  assist  in  the  development  of 
programs  that  address  the  problems;  (2) 
analyzes  or  coordinates  analysis  of 
regional  or  national  issues  and  problems 
and  recommends  responses  to  those 
problems  through  research,  training,  or 
other  actions,  as  indicated;  (3)  develops, 
interprets,  and  disseminates  pohcies, 
regulations,  standards,  guidelines,  new 
knowledge,  and  program  information  for 
the  various  programs  and  services 
relevant  to  terrorism  and  emergency 
preparedness;  (4)  provides  technical 
assistance  and  professional  consultation 
to  field  and  headquarters  staffs,  to  State 
and  local  health  personnel,  to  other 
Federal  agencies,  and  to  volimtary  and 
professional  organizations  on  all  aspects 
of  terrorism  preparedness  planning 
efforts;  (5)  establishes  and  maintains 
cooperative  working  relationships  with 
voluntary,  professional,  and  other 
relevant  entities  and  serves  as  a  focal 
point  for  communications  to  improve 
terrorism  preparedness;  (6)  coordinates 
within  this  Agency  and  with  other 
Federal  program  efforts  to  extend  and 
improve  comprehensive,  coordinated 
services  and  promote  integrated,  state- 
based  systems  of  care  for  this  program; 
(7)  administers  a  program  of  cooperative 
agreements  and  contracts  to  provide 
comprehensive  approaches  to  improve 
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terrorism  preparedness;  (8)  works 
collaboratively  with  the  Centers  for 
Disease  Control  and  Prevention  and  the 
Department's  Office  of  the  Assistant 
Secretary  for  Public  Health  Emergency 
Preparedness  in  administering  the 
National  Bioterrorism  Hospital 
Preparedness  Program.  Further,  HRSA 
has  identified  key  stakeholders  in  other 
Federal  agencies,  including  the 
Department  of  Defense  and  Homeland 
Security  as  well  as  key  national 
professional  organizations:  (9) 
administers  the  Trauma-Emergency 
Medical  Services  Systems  Program;  (10) 
promotes  coordination  of  terrorism 
preparedness  under  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002  (Section  319 
of  the  Public  Health  Service  Act,  42 
U.S.C.  201  et  seq.)  while  supporting 
activities  related  to  countering  potential 
terrorist  threats  to  civilian  populations; 
(11)  administers  the  Trauma-Emergency 
Medical  Services  Systems  Program 
within  the  authority  of  Title  XII  of  the 
PHS  Act  and  provides  leadership  to 
facilitate  the  development  of  effective, 
comprehensive  and  inclusive  statewide 
trauma  systems.  The  program  promotes 
trauma  systems  that  are  prepared  and 
are  responsive  to  emergency  and 
disaster  situations,  are  coordinated  with 
State  Emergency  Management  and 
disaster  planning  efforts.  The  Trauma- 
EMS  Systems  Program  works  to 
accomplish  these  goals  by  providing 
national  leadership,  performing  nation 
system  assessments,  strategic  planning 
for  priority  initiatives,  awarding  grants 
to  support  State  infrastructure 
development,  supporting  the 
development  of  best  practices  and 
models  for  State  trauma  systems 
planning  and  evaluation,  and 
coordinating  related  Federal  activities. 

Smallpox  Vaccine  Injury  Compensation 
Program  Office  (RR6) 

The  Smallpox  Vaccine  Injury 
Compensation  Program  Office  (^VICPO) 
administers  all  statutory  authorities 
related  to  the  operation  of  the  Smallpox 
Emergency  Personnel  Protection  Act 
(SEPPA).  Specifically  the  SVICPO:  (1) 
Evaluates  petitions  for  compensation 
filed  under  the  SEPPA  through  medical 
review  and  assessment  of 
compensability  for  all  completed 
claims;  (2)  processes  awards  for 
compensation  made  luider  the  SEPPA; 
(3)  promulgates  regulations  to  revise  the 
Smallpox  Vaccine  Injury  Table;  (4) 
develops  and  maintains  all  automated 
information  systems  necessary  for 
program  implementation;  (5)  provides 
and  disseminates  program  information; 
and,  (6)  maintains  a  working 
relationship  with  other  Federal  and 


private  tector  partners  in  the 
adminij  tration  and  operation  of  the 
SEPPA 

Delegat  on  of  Authority 

d(  legations  and  redelegations  of 
author!  ies  to  officers  and  employees  of 
the  Hea  th  Resources  and  Services 
Admini  itration  which  were  in  effect 
immedi  ately  prior  to  the  effective  date 
Action  will  be  continued  in  effect 

or  their  successors,  pending 

•edelegation,  provided  they  are 
consist«  nt  with  this  action. 

locument  is  effective  upon  the 

;ignature. 


of  this 
in  them 
further 


This 
date  of 

Dated 
Elizabeth 


November  4,  2003. 
M.  Duke,    ' 


Adminii  Irator. 


[PR  Doc 


03-28374  Filed  11-12-03;  8:45  am] 


BILUNG  C  WE  416S-1S-P 


DEPAP  TMENT  OF  HOMELAND 
SECUP  ITY 

Bureau  of  Customs  and  Border 
Protect  on 


cf 


Notice 

States 

Circuit 

Court 

a  Domestic 

the  Cla  ssif  ication 


)f  a  Decision  of  the  United 
^ourt  of  Appeals  for  the  Federal 
Reversing  the  Decision  of  the 
International  Trade  To  Sustain 
Party  Petition  Concerning 
of  Textile  Costumes 


AGENCY :  Customs  and  Border  Protection, 
Depart!  lent  of  Homeland  Security. 
ACTION:  Notice  of  the  decision  of  the 
United  States-Court  of  Appeals  for  the 
Federa  Circuit  in  the  matter  of  Ruble's 
Costun  e  Company  v.  United  States, 
Appeal  No.  02-1373  (decided  August  1, 
2003),  1  eversing  the  decision  of  the 
Court  0  :  International  Trade  which 
sustain  id  a  domestic  party  petition 
seeking  classification  of  textile  costumes 
as  wea]  ing  apparel  of  chapters  61  or  62 
of  the  I  harmonized  Tariff  Schedule  of 
the  Un  ted  States  (HTSUS). 


SUMMAI  lY:  On  August  1,  2003,  the 
United  States  Coiul  of  Appeals  for  the 
Federal  Circuit  (CAFC)  issued  its 
decision  in  the  matter  of  Ruble's 
Costun  e  Company  v.  United  States, 
Appea  No.  02-1373,  reversing  the 
Court  c  f  International  Trade  (CIT)  in 
Rubie'i 
States, 


Costume  Company  v.  United 
196  F.  Supp  2d  1320  (Ct.  Int'l 


Trade  I  002).  The  CIT  had  ruled  that  the 
textile  costumes  before  it  were  "fancy 
dress"  af  textile  and  therefore 
classifi  able  as  wearing  apparel  of 
chapte  61,  HTSUS.  In  reversing  the 
CIT,  th  3  CAFC  upheld  the  earlier 
classifi  ::ation  determination  of  Customs 
and  Bq  rder  Protection  (CBP),  which 
classifi  ed  textile  costumes  of  a  flimsy 


nature  and  construction,  lacking  in 
durability,  and  generally  recognized  as 
not  being  normal  articles  of  apparel,  as 
"festive  articles"  of  chapter  95,  HTSUS. 
This  document  provides  notice  of  the 
CAFC  decision  and  informs  the  public 
that  imported  textile  costumes,  which 
CBP  determines  to  be  of  a  flimsy  nature 
and  construction,  lacking  in  durability 
and  generally  recognized  as  not  being 
normal  articles  of  wearing  apparel,  are 
to  be  classified  and  assessed  duty  in 
accordance  with  the  CAFC  decision  as 
"festive  articles"  of  chapter  95,  HTSUS. 
EFFECTIVE  DATE:  CBP  began  liquidating 
suspended  entries  and  classifying 
incoming  entries  of  merchandise  in 
accord  with  the  decision  in  the  matter 
of  Rubie's  Costume  Company  v.  United 
States  as  of  October  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  operational  issues, 
contact  Janet  Labuda,  Textile  - 
Enforcement  and  Operations  Division, 
Office  of  Field  Operations,  202-927- 
0414;  for  legal  questions,  contact 
Rebecca  HoUaway,  Textiles  Branch, 
Office  of  Regulations  and  Rulings,  202- 
572-8814. 

SUPPUEMENTARY  INFORMATION: 
Background 

On  February  19,  2002,  the  Court  of 
International  Trade  (CIT)  issued  a 
decision  in  Rubie's  Costume  Company 
v.  United  States,  196  F.  Supp  2d  1320 
(Ct.  Int'l  Trade  2002),  in  which  the  court 
ruled  that  certain  imported  textile 
costumes  before  it  were  classifiable  as 
wearing  apparel  of  chapter  61  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  decision 
sustained  the  position  of  a  domestic 
interested  party  under  the  provisions  of 
section  516,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1516).  Pursuant  to 
19  U.S.C.  1516(f)  and  19  CFR  175.31, 
CBP  published  notice  of  the  court's 
decision  in  the  Federal  Register,  67  FR 
9504,  on  March  1,  2002,  and  notified  the 
public  that,  effective  the  day  after 
publication  of  the  notice  in  the  Federal 
Register,  CBP  would  classify 
merchandise  of  the  character  of  the 
merchandise  at  issue,  which  was 
entered  for  consvunption  or  withdrawn 
from  warehouse  for  consumption,  in 
accordance  with  the  court's,  decision. 
See  "Notice  of  Decision  of  the  United 
States  Court  of  International  Trade 
Sustaining  Domestic  Interested  Party 
Petition  Concerning  Classification  of 
Textile  Costvunes,"  67  FR  9504  (March 
1,  2002)  for  detailed  background  of  the 
domestic  interested  party  petition. 

On  August  1,  2003,  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
reversed  the  decision  of  the  CIT.  The 
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court  held  that  the  CBP  classification 
ruling  on  the  textile  costumes  at  issue 
is  persuasive  and  must  be  granted 
deference  under  Skidmore  v.  Swift  6- 
Co.,  323  U.S.  134  (1944).  The  court 
concluded  that  "textile  costumes  of  a 
flimsy  nature  and  construction,  lacking 
in  durability,  and  generally  recognized 
as  not  being  normal  articles  of  apparel, 
are  classifiable  as  'festive  articles.' "  The 
court  reversed  the  decision  of  the  CIT 
holding  the  merchandise  at  issue  to  be 
classifiable  as  "wearing  apparel."  (The 
court's  decision  may  be  viewed  on  the 
court's  Web  site  at  http:// 
www.fedcir.gov). 

Under  19  CFR  1 75.31 .  CBP  is  not 
required  to  publish  notice  to  the  pubhc 
of  a  decision  of  the  CAFC  reversing  a 
cause  of  action  before  the  CIT  imder  the 
provisions  of  section  516,  Tariff  Act  of 
1930,  as  amended  (19  CFR  1516). 
However,  due  to  the  length  of  the 
controversy  of  the  classification  of 
textile  costumes  and  the  significant 
interest  in  this  issue,  CBP  believes 
notice  to  the  public  of  the  reversal  of 
this  decision  of  the  CIT  is  warranted. 
CBP  will  take  no  action  on  entries 
subject  to  this  case  imtil  the  appeal 
period  has  run.  See  19  CFR  176.31(b). 

Dated:  November  7,  2003. 
Michael  T.  Sdunitz, 

Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

(FR  Doc.  03-28409  Filed  11-12-03;  8:45  am] 

BILUNG  COOE  4«20-02-P 


DEPARTMENT  OF  HOMELAND 
SECURrTY 

Federal  Emergency  Management 
Agency 

Open  Meeting  of  the  Federal 
interagency  Committee  on  Emergency 
Medical  Services  (RCEMS) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  FEMA  announces  the 
following  open  meeting. 

Name:  Federal  Interagency  Committee 
on  Emergency  Medical  Services 
(nCEMS). 

Date  of  Meeting:  December  4,  2003. 

Place:  Building  J,  Room  102,  National 
Emergency  Training  Center  (NETC), 
16825  South  Seton  Avenue, 
Emmitsburg,  Maryland  21727. 

Times:  9  a.m.  "Ambulance  Safety 
Subcommittee;  10:30  a.m. — Main 
Meeting;  1  p.m.  "Counter-Terrorism 


Subcommittee  and  the  Performance 
Technology  Subcommittee. 

Proposed  Agenda:  Review  and 
submission  for  approval  of  previous 
FICEMS  Committee  Meeting  Minutes; 
Ambulance  Safety  Subconunittee  and 
Coxmter-terrorism  Subcommittee  report; 
Action  Items  review;  presentation  of 
member  agency  reports;  and  reports  of 
other  interested  parties. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  pubfic  with 
Umited  seating  available  on  a  first-come, 
first-served  basis.  See  the  Response  and 
Security  Procedures  below. 

Response  Procedures:  Committee 
Members  and  members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  Ms.  Patti  Roman,  on  or 
before  Tuesday,  December  2,  2003,  via 
mail  at  NATEK  Incorporated,  21355 
Ridgetop  Circle,  Suite  200,  Dulles, 
Virginia  20166-6503,  or  by  telephone  at 
(703)  674-0190,  or  via  facsimile  at  (703) 
674-0195,  or  via  e-mail  at 
proman@natekinc.com.  This  is 
necessary  to  be  able  to  create  and 
provide  a  current  roster  of  visitors  to 
NETC  Security  per  directives. 

Security  Procedures:  Increased 
secxuity  controls  and  surveillance  are  in 
effect  at  the  National  Emergency 
Training  Center.  All  visitors  must  have 
a  valid  picture  identification  card  and 
their  vehicles  will  be  subject  to  search 
by  Security  personnel.  All  visitors  will 
beissued  a  visitor  pass,  which  must  be 
worn  at  all  times  while  on  campus. 
Please  allow  adequate  time  before  the 
meeting  to  complete  the  security 
process. 

Conference  Call  Capabilities:  If  you 
are  not  able  to  attend  in  person,  a  toll 
free  number  has  been  set  up  for 
teleconferencing.  The  toll  free  number 
will  be  available  from  9  a.m.  until  4 
p.m.  Members  should  call  in  around  9 
a.m.  The  number  is  1-800-320-4330. 
The  FICEMS  conference  code  is 
"430746#." 

FICEMS  Meeting  Minutes:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  at  the  next 
FICEMS  Committee  Meeting  on  March 
4,  2004.  The  minutes  will  also  be  posted 
on  the  United  States  Fire 
Administration  Web  site  at  http:// 
www.usfa.fema.gov/ems/ficems.htm 
within  30  days  after  their  approval  at 
the  March  4,  2004,  FICEMS  Committee 
Meeting. 

Dated:  November  6,  2003. 
R.  David  Paulison, 

U.S.  Fire  Administrator,  Director  of  the 
Preparedness  Division. 

[FR  Doc.  03-28415  Filed  11-12-03;  8:45  am] 
BILUNG  COOE  9110-17-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  Na  FR-481S-N-87] 

Notice  Of  SubmisskN)  of  Proposed 
Information  Collection  to  OMB:  Alasica 
Natlvtt/Native  Hawaiian  Institutions 
Assisting  Communities  (AN/NHAIC) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTKM:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  is  a  request  to  reinstate  the 
information  collection  requirements  for 
the  grants  appUcation  and  reporting  for 
Alaska  Native/Native  Hawaiian  colleges 
and  tmiversities.  These  competitive 
grants  promote  CDEG  eligible  activities 
to  expand  their  role  and  effectiveness  in 
helping  their  communities  with 
neighborhood  revitalization,  housing, 
and  economic  development. 
DATES:  Comments  Due  Date:  December 
15,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2528-0206)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
M  http://www5.hud.gov:63001/po/i/ 
icbts/coUection  search .  cfm . 

S(ff>PLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
Usts  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
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approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Alaska  Native/ 
Native  Hawaiian  Institutions  Assisting 
Conununities  (AN/NHAIC). 

OMB  Approval  Number:  2528^206. 

Form  Numbers:  HUD^24.  HUD- 
424B,  HUD-424C,  HUD424-CB,  SFLLL, 
HUD-2880,  HUD-2991,  HlJD-2990, 
HUD-2993,  and  HUD-2994. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
is  a  request  to  reinstate  the  information 
collection  requirements  for  the  grants 
application  and  reporting  for  Alaska 
Native/Native  Hawaiian  colleges  and 
universities.  These  competitive  grants 
promote  CDEG  eligible  activities  to 
expand  their  role  and  effectiveness  in 
helping  their  conununities  with 
neighborhood  revitalization,  housing, 
and  economic  development. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion.  Semi-annually,  Other  Final. 

Reporting  Burden:  Number  of 
Respondents  20;  Average  response  per 
respondent  0.4;:  Total  annual  responses 
50;  Average  burden  per  response  .0.35 
hrs. 

Total  Estimated  Burden  Hours: 
21,125. 

Status:  Reinstatement,  with  change,  of 
previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  November  6,  2003. 

Wa]me  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  03-28448  Tiled  11-12-03;  8:45  am] 

BIUING  CODE  tt10-7Z-P 


DEPARTMENT  OF  HOUSING  AND      . 
URBAN  PEVELOPMENT 

[Docket  No.  FR-4815-N-88] 

Notice  cf  SutMnission  of  Proposed 
Informalon  Collection  to  OMB: 
Eligibilit  f  of  s  Nonprofit  Corporation/ 
Housins  Consultant  Certification 

agency:  Office  of  the  Chief  hiformation 
Officer,  iUD. 
ACTKM:   Jotice. 


SUMMARY :  The  proposed  information 
collectia  n  requirement  described  below 
has  been  submitted  to  the  Office  of 
Manageipent  and  Budget  (OMB)  for 
review,  4s  required  by  the  Paperwork 
Reductic  n  Act.  The  Department  is 
solicitin ;  public  comments  on  the 
subject  droposal. 

This  application  indicates  to  HUD  a 
nonprom's  ability  to  successfully 
sponsor  b  multifamily  housing  project, 
motivation  for  sponsorship,  and 
contract  lal  relationships  that  exist 
between  the  for-profit  entity  and  the 
nonprof  t.  And  additional  certification 
requiren  lent  is  intended  to  indicate  the 
indepen  lence  of  the  involved  housing 
consultant. 

DATES:  C  omments  Due  Date:  December 
15,2003, 

ADDRESS  ES:  Interested  persons  are 
invited  t  a  submit  comments  regarding 
this  pro]  losal.  Comments  should  refer  to 
the  prop  Dsal  by  name  and/or  OMB 
approva  number  (2502-0057)  and 
should  qe  sent  to:  Lauren  Wittenberg, 
OMB  Dejsk  Officer,  Office  of 
Manage!  nent  and  Budget,  Room  10235, 
New  Ex(  cutive  Office  Building, 
Washinj  ton,  DC  20503;  Fax  number 
(202)  39  )-6974;  E-mail 

_  Wittenberg@omb.eop.gov. 


Lauren 

FOR  FURTHER 

Wayne 

Officer, 

and  Urh^n 

Street, 

20410; 

teleph 

toll-free 

forms 

submitt 

from  Ml. 

at  http 

icbts/co 


101  le 


aiid 


INFORMATION  CONTACT: 

tddins,  Reports  Mcuiagertlent 
\YO,  Department  of  Housing 
Development,  451  Seventh 
S  outhwest,  Washington,  DC 
e  -mail  Wayne_Eddins@HUD.gov, 
(202)  708-2374.  This  is  not  a 
number.  Copies  of  the  proposed 

other  available  documents 
d  to  OMB  may  also  be  obtained 
Eddins  or  oaHUD's  Web  site 
Awww5.hud.gov:63001/po/i/ 
lectionsearch .  cfm . 
SUPPLEMENTARY  INFORMATION:  The 
Departn  ent  has  submitted  the  proposal 
for  the  c  ollection  of  information,  as 
describe  d  below,  to  OMB  for  review,  as 
requirec  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  t  le  information  collection 
propose  ;  (2)  the  office  of  the  agency  to 


collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Eligibility  of  a 
Nonprofit  Coloration/Housing 
Consultant  Certification. 

OMB  Approval  Number:  2502-0057. 

Form  Numbers:  HUD-3433,  HUD- 
3434,  HUI>-3435,  HUD-92531. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
application  indicates  to  HUD  a 
nonprofit's  ability  to  successfully 
sponsor  a  multifamily  housing  project, 
motivation  for  sponsorship,  and 
contractual  relationships  that  exist 
between  the  for-profit  entity  and  the 
nonprofit.  And  additional  certification 
requirement  is  intended  to  indicate  the 
independence  of  the  involved  housing 
consultant. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Frequency  of  Submission :  On 
occasion,  other  application  period. 

Reporting  Burden:  Number  of 
Respondents  290;  Average  response  per 
respondent  1.1;  Total  annual  responses 
320;  Average  burden  per  response  0.3 
hrs. 

Total  Estimated  Burden  Hours:  95. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  November  6,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 

Office  of  the  Chief  Information  Officer. 

[FR  Doc.  03-28449  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  4210-72-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-47] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Mortgagee's  Application  for  Insurance 
Benefits  (Multifamily  Mortgage) 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  propsoal. 

DATES:  Comments  Due  Date:  January  12 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
^  the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW., 
L'Enfant  Plaza  Building,  Room  8001, 
Washington,  DC  20410,  or 
Wayne _Eddins@hud.  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  L.  Vacanti,  Operating 
Accountant,  Multifamily  Claims  Branch. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3423  ext.  2808  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgagee's 
Application  for  Insurance  Benefits 
(Multifamily  Mortgage). 

OMB  Control  Number,  if  applicable: 
2502-0419. 

Description  of  the  need  for  the 
information  and  proposed  use:  A  leader 
with  an  insured  multifamily  mortgage 
may  pay  an  annual  insurance  premium 
to  HUD.  When  the  mortgage  goes  into 
default,  the  lender  may  elect  to  file  with 
HUD  a  claim  for  insurance  benefits.  A 
requirement  of  the  claims  filing  process 
is  the  submission  of  an  application  for 
insurance  benefits,  form  HUD-2747. 
Regulation  12  U.S.C.  1713(g)  and  Title 
II,  Section  207(g)  of  the  National 
Housing  Act  provides  that, 
"Notwithstanding  any  other  provision 
of  this  chapter,  upon  receipt,  after 
September  2,  1964,  of  an  application  for 
insurance  benefits  on  a  mortgage 
insured  under  this  chapter,  the 
Secretary  may  terminate  the  mortgagee's 
obligation  to  pay  premium  charges  on 
the  mortgage."  this  provision  is  further 
spelled  out  in  regulation  24  CFR  part 
207— Subpart  B,  Contract  Rights  and 
Obligations  at  24  CFR  207.525(d)  and  24 
CFR  207.258(c)(6).  This  information 
collection  satisfies  the  preceding 
requirements. 

Agency  form  numbers,  if  applicable: 
HUD-2747. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is  9; 
the  number  of  respondents  is  110 
generating  approximately  110  annual 
responses;  the  frequency  of  response  is 
one  claim  per  submission;  and  the 
estimated  time  needed  to  prepare  the 
response  is  5  minutes, 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  chapter  35,  as  amended. 

Dated:  November  5,  2003. 
Sean  G.  Cassidy,  - 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[PR  Doc.  03-28450  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-48] 

Notice  Of  Proposed  Information 
Collection:  Comment  Request; 
Montfiiy  Reports  for  Establishing  Net 
Income 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  th^  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
DATES:  Januarj'  12,  2004. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding ' 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW..  L'Enfant  Plaza  Building,  Room 
8001,  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Sanford-Munson,  Office  of 
Asset  Management,  Policy  and 
Participation  Standards  Division. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3730  ext.  5122  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
.necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
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infonnation  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Monthly  Reports  for 
Establishing  Net  Income. 

OMB  Control  Number,  if  applicable: 
2502-0108. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  collection  is  necessary  for 
HUD  to  assess  the  need  for  remedial 
actions  to  correct  project  deficiencies  or 
to  prevent  a  potential  default  of  the 
project  mortgage.  The  information 
collection  is  also  used  to  monitor 
compliance  with  contractual  agreements 
and  to  analyze  cash  flow  trends  as  well 
as  occupancy  |nd  rent  collection  levels. 
When  a  project  is  experiencing  rent 
collection  problems,  expenses  directly 
affect  this  income.  Therefore,  HUD  is 
responsible  for  reviewing  monthly 
trends  in  a  project's  expenses  and 
,  income  to  prevent  potential  problems. 

Agency  jonn  numbers,  if  applicable: 
HUD-93479,  HUD-93480,  HUD-93481. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
nimiber  of  burden  hours  needed  to 
prepare  the  information  collection  is 
168,000;  the  number  of  respondents  is 
4,000  generating  48,000  annual 
responses;  the  frequency  of  response  is 
monthly;  and  the  estimated  time  needed 
to  prepare  the  responses  varies  from  1 
.  hour  to  1 V2  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  ciarently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C,  chapter  35.  as  amended. 

Dated:  November  5,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-28451  Filed  11-12-03;  8:45  am) 
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DEPARTMEffT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
SutHnltted  to  the  Office  of  IManagement 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act;  OIMB 
Control  NumlMr  1018-0022,  Federal 
Hsh  and  Wildlife  Permit  Applications 
and  Reports,  INIgratory  Birds  and 


ACTION: 


Notice,  request  for  comments. 


AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


SUMMART:  The  U.S.  Fish  and  Wildlife 
Service  ivill  submit  the  collection  of 
informa  ion  listed  below  to  OMB  for 
approva  under  the  provisions  of  the 
Paperwc  rk  Reduction  Act.  An  estimate 
of  the  in  formation  collection  burden  is 
include( .  in  this  notice.  If  you  wish  to 
obtain  o  )pies  of  the  proposed 
information  collection  requirement, 
related  (inns,  or  explanatory  material, 
contact  the  Service  Information 
Collectii  >n  Clearance  Officer  at  the 
address  isted  below. 
DATES:  ^  ;^e  will  accept  comments  until 
January  12,  2004. 

AOORESi  ES:  Send  your  comments  on  the 
requirement  to  Anissa  Craghead, 
Information  Collection  Clearance 
Officer.  JU.S.  Fish  and  Wildlife  Service, 
ms  222-  ARLSQ,  4401  N.  Fairfax  Drive, 
Arlingtc  n,  VA  22203;  (703)  358-2269 
(fax);  or  anissa_craghead@fws.gov  (e- 
mail). 

FOR  FUR  rHER  INFORMATION  CONTACT:  To 

request  i  copy  of  the  information 
coUectij  n  request,  explanatory 
informa  ion,  or  related  forms,  contact 
Anissa  ( jaghead  at  (703)  358-2445,  or 
electron  ically  to 
anissai  •raghead@fws.gov. 

SUPPLEI  ENTARY  INFORMATION:  The  Office 
of  Mana  gement  and  Budget  (OMB) 
regulati  )ns  at  5  CFR  part  1320,  which 
implem  mt  provisions  of  the  Paperwork 
Reducti  m  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  require  that  interested  members 
of  the  p  iblic  and  affected  agencies  have 
an  oppc  rtunity  to  comment  on 
informa  tion  collection  and 
recordk  jeping  activities  (see  CFR 
1320.81  !))•  The  U:S.  Fish  and  Wildlife 
Service  (We)  plan  to  submit  a  request  to 
OMB  to  renew  approval  of  a  collection 
of  infor|nation  for  the  Service's  license/ 
permit  Application  forms  for  migratory 
bird  an(  i  eagle  permits. 

We  aj  e  submitting  a  request  to  OMB 
to  appn  tve:  (1)  The  revision  of  the 
collecti  m  of  information  for  many  of 
the  mig  -atory  bird  and  eagle 
applica  ions  (3-200-6  through  3-200- 
18,  and  3-200-67  through  3-200-70); 
report  f  )rms  3-202-1  through  3-202-9, 
and  for]  ns  3-186  and  3-1 86A  currently 
approvi  id  under  OMB  control  number 
1018-0  )22;  and  (2)  the  addition  of 
forms  3|-200-10b.2,  and  3-202-10 
through  3-202-13. 

All  o  these  forms  are  used  by  the 
Region)  1  Migratory  Bird  Permit  Offices. 
We  are  requesting  a  3-year  term  of 
approvi  il  for  this  information  collection 
activity .  Federal  agencies  may  not 
conduc  t  or  sponsor,  and  a  person  is  not 
require  i  to  respond  to,  a  collection  of 
inform!  tion  unless  it  displays  a 


currently  valid  OMB  control  number. 
The  OKffi  control  number  for  this 
collection  of  infonnation  is  1018-0022. 

Revisions  to  the  currently  approved 
forms  include  modifications  of  the 
format  and  content  of  the  application 
forms  so  that  they  will  be  easier  to 
understand  and  easier  for  the  applicant 
to  complete.  Five  new  forms  have  been 
added  to  the  information  collection.  The 
Special  Canada  Goose  Permit  Annual 
Report  (form  3-202-10)  and  Eagle 
Depredation  Permit  Annual  Report 
(form  3-202-11)  forms  will  simplify  the 
information  collection  process  on  the 
public  in  terms  of  reporting 
requirements  for  those  permits.  The 
Special  Purpose  Possession  (Education) 
Acquisition  and  Transfer  Request  (form 
3-202-12)  will  facilitate  Service 
approval  for  acquisitions  and  transfers 
of  birds  held  for  education.  The 
Migratory  Bird  Bonation  to  Public 
Institution  form  (form  3-202-13)  will 
provide  a  standard  form  for  use  by 
museums  and  other  public  scientific 
and  educational  institutions  to 
document  donations  of  dead  birds 
salvaged  by  the  general  public  and 
deposited  with  institutions.  A 
completed  form  3-202-13  woidd  not  be 
submitted  to  the  Service,  except  upon 
special  request  to  the  repository 
institution.  The  Request  for  Permission 
to  Release  Contact  Infonnation  About 
Federally  Permitted  Migratory  Bird 
Rehabilitators  (form  3-200-10b.2)  will 
enable  us  to  ask  holders  of  migratory 
bird  rehabilitation  permits  for 
permission  to  make  contact  information 
available  to  the  general  public.  The  new 
forms  are  noted  in  the  table  below. 

The  information  obtained  fi'om  the 
applications  and  report  forms  will  be 
used  by  the  Service  to  determine 
eligibility  of  applicants  for  permits  they 
are  requesting  according  to  criteria  in 
various  Federal  wildlife  conservation 
laws,  international  treaties,  and 
regulations  on  the  issuemce,  suspension, 
revocation,  or  denial  of  permits,  monitor 
permit  compliance,  and  track  species 
taken  from  the  wild. 

The  information  collection 
requirements  in  this  submission 
implement  the  regulatory  requirements 
of  the  Endangered  Species  Act  (16 
U.S.C.  1539),  the  Migratory  Bird  Treaty 
Act  (16  U.S.C.  704),  the  Lacey  Act  (18 
U.S.C.  42-44),  the  Bald  and  Golden 
Eagle  Protection  Act  (16  U.S.C.  668),  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  (27  UST  108).  and  are 
contained  in  Service  regulations  in 
Chapter  I,  Subchapter  B  of  Title  50  Code 
of  Federal  Regulations  (CFR).  Generic 
permit  application  and  record  keeping 
requirements  shared  by  our  permit- 
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issuing  offices  have  been  consolidated 
in  50  CFR  part  13.  The  following  table 
lists  the  application  forms,  with  their 


respective  burden  estimates  and 
applicable  regulations,  that  we  plan  to 


Activity  &  application  &  report  form  number 
(  means  report  form  used  for  more  than  one  permit  activity) 


Import/Export,  3-200-6 

Scientific  Collecting,  3-200-7 


Annual  Report,  3-202-1  *  

Donation  to  Public  Museum,  3-202-13  (New) 
Taxidermy,  3-200-8 


Waterfowl  Sale  &  Disposal,  3-200-9 


Notice  of  Transfer,  3-186* 
Annual  Report,  3-202-2  ... 
Canada  Goose,  3-200-57 


Total  No.  of 
responses  (an- 
nually) 


Annual  Report,  3-202-10  (New) 

Special  Purpose  Permits 
—Salvage,  3-200-10a  


Annual  Report— Salvage,  3-202-3 

—Rehabilitation,  3-200-100  .....""'""'""";I!!'"""!""^I"  " 

Permission  to  Release  Information  3-200-1  Ob.2  (New) 

Information  3-200-1  Ob.2  (New),  

Annual  Report— Rehab.,  3-202-4  ^"^^.'!^^"!!"^^"""!!!"!™!1'!!! 

—Education  Possession/Live,  3-2d(>-10c  """""""'' 

Acquisition  and  Transfer  Request,  3-202-12  (New)  ...i!!!!!!!!^!!"!'!".' 

Annual  Report— Edu-Poss/Live,  3-202-5* '.".""I^'''.I'"'!!1" 

—Education  Possession/Dead,  3-200-10d " - 

Ann.  Report— Edu-Poss/Dead,  3-202-5* 

—Game  Bird  Propagation,  3-200-10e  '*" 

Notice  of  Transfer,  3-186*  "!'!"""!'""! ' 

Ann.  Report— Game  Bird  Prop 

Falconry,  3-200-11  


Disposition  Report,  3-186-A*  . 
Raptor  Propagation,  3-200-12 


Disposition  Report,  3-186-A* 

Annual  Report— Raptor  Prop,  3-202-8 
Depredation,  3-200-13  


Annual  Report— Depredation,  3-202-9  

Bald  &  Golden  Eagle 
—Exhibition,  3-200-14a  


Annual  Report— Education,  3-202-5*  

—Scientific  Collecting/Research,  3-200-1 4b 

Ann.  Report— Sci.  Collecting,  3-202-1  * 

Eagle — Native  American  Religious 


—Permit  Application,  Shipping. 

Request,  &  Tribal  Certification  3-200-1 5/1 5a. 

Take  of  Depredating  Eagles,  3-200-16 


Annual  Report— Eagle 

Depredation,  3-202-11  (New). 
Eagle  Falconry,  3-200-17  


Take  of  Golden  Eagle  Nests,  3-200-18 


Renewal  of  a  Pemiit,  3-200-68 


61 

91 

484 

1,000 

604 

98 

8,002 

1,540 

3 

3 

184 

1,772 

129 

711 

2,134 

86 

1,000 

571 

56 

167 

18 

300 

73 

20 

283 

11,000 
48 

5,000 
389 
788 

2,542 

31 


1,743 

2 

24 

1,083 


11 

11 
2 


7,444 


submit  to  OMB  for  approval  imder  the 
Paperwork  Reduction  Act. 


Estimated 

completk>n 

time  (hr) 


1 

4 

1 

^0.17 

1 


10.17 

••0.5 

6 

1 

i 

1 

2.5 

0.17 

1.5 

2.5 

3  0.34 

1 

2 

1 

1 

10.17 

■•0.5 

1 

1 

10.17 
1.5 

10.17 

1 

'    1.5 


1 
2.5 


1 

3 

1 

*0.5 


1 
1 

4 

2  0.25 


Total  annual 
burden  hours 


61 

364 

484 
170 
604 

98 

1,333 

770 

18 


184 

1,772 

322 

120 

3,201 

215 

340 

571 

112 

167 

18 

50 

36 

20 

283 

1,833 
72 

833 
389 

1,182 

2,542 
77 


1,743 

6 

24 

541 


Regulatory 
authority 


50  CFR  21 .2, 
21.11.21.21 

50  CFR  21 .2, 
21.11,21.23 


50  CFR  21.2, 
21.11,21.24 

50  CFR  21.2, 
21.11,21.25 


50  CFR  21 .2, 
21.11,21.26 


50  CFR  21 .2, 
21.11,21.27 


11 


11 


1,861 


50  CFR  21.2, 
21.11,21.28 

50  CFR  21 .2, 
21.11,21.30 


50  CFR  21 .2, 
21.11,21.41 


50  CFR  22.1, 
22.2,  22.12, 
22.21 


50  CFR  22.1, 
22.2,  22.12, 
22.22 


50  CFR  22.1, 
22.2,  22.12, 
22.23 


50  CFR  22.1, 

22.2,  22.12, 

22.24 
50  CFR  22.1. 

22.2,  22.12, 

22.25 
50  CFR  13.21, 

13.22 
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Activity  &  application  &  report  form  number' 
(*  means  report  form  used  for  more  than  one  permit  activity) 


Tiita< 
ntifc 


Total  No.  of 
responses  (an- 
nually) 


Estimated 

completion 

time  (fir) 


Total  annual 
burden  tiours 


Regulatory 
autfiority 


CITES  Impoit/Export/Eagie  Transport  for  Exhibition/Scienti(|c  Researcfi,  3- 
200-69. 

CITES  Import/Export/Eagle  Transport  for  Indian  Religiou^  Purposes,  3- 
200-70.     ' 


50 


250 


1 


50 


250 


Total 


50  CFR  22.21, 
23.11,23.12, 
23.13,  23.15 

50  CFR  22.22, 
23.11.23.12, 
23.13.  23.15 


50.037 


22.864 


MO  minutes. 
2 15  minutes. 
3  20.  minutes. 
*  30  minutes. 


OMB  Control  Number:  1018-0022. 

Title:  Federal  Fish  and  WildUfe 
Permit  AppUcations  and  Reports, 
Migratory  Birds  and  Eagles. 

Seivice  Form  Numbers:  3-200-6 
through  3-200-18,  3-200-67  through  3- 
200-70.  3-202-1  through  3-202-13,  3- 
186,  3-186A. 

Description  of  Respondents: 
hidividuals;  zoological  parks;  museums; 
universities;  scientists;  taxidermists; 
businesses;  and  State,  local,  Tribal  and 
Federal  governments. 

Frequency  of  Collection:  On  occasion. 

Total  Annual  Responses:  50,037: 

Total  Annual  Burden  Hours:  22,864. 

We  invite  comments  concerning  this 
-information  collection  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
our  functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  oiu  estimate  of  the 
burden  of  the  collection  of  information; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and,  (4)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents.  This  information 
collection  is  part  of  a  system  of  records 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Dated:  October  21.  2003. 

Cyndi  Perry, 

Chief,  Branch  of  Bird  Conservation,  Division 
of  Migratory  Bird  Management. 

[PR  Doc.  03-28386  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Final  Comprehensive  Conservation 
Plan  and  Environmental  Assessment 
for  the  Minnesota  Wetland 
Management  Districts  (WMDs),  Big 
Stone,  Detroit  iJikes,  Fergus  Falls, 
UtchflsM,  Morris,  and  Windom 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:    lotice  of  availability. 


SUMMAR> :  The  U.S.  Fish  and  Wildlife 
Service  ( Service)  announces  that  the 
final  Coi  iprehensive  Conservation  Plan 
[CCP]  anjd  Environmental  Assessment 
(EA)  is  available  for  Big  Stone,  Detroit 
Lakes,  F((rgus  FaJls.  Litchfield,  Morris, 
and  Winlom  WMDs.  The  CCPs  were 
preparec  pursuant  to  the  National 
Wildlife  i^efuge  System  Administration 
Act  of  11  66,  as  amended  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  15  97.  and  the  National 
Environi  aental  Policy  Act  of  1969,  and 
we  desci  ibe  how  the  Service  intends  to 
manage  i  hese  districts  over  the  next  15 
years. 

DATES:  Implementation  of  the  CCPs  will 
not  begin  sooner  than  30  days  following 
the  publication  of  this  Federal  Register 
notice. 

ADDRESSES:  Copies  of  the  CCPs  are 
availablfl  on  compact  diskette  or  hard 
copy,  aiid  you  may  obtain  a  copy  by 
writing  the  applicable  WMD:  Big  Stone 
Wetland  Management  District,  Rural 
Route  1,  Box  25,  Odessa,  MN  56276- 
9706;  D«  troit  Lakes  Wetland 
Managei  nent  District,  26624  North 
Tower  R  oad.  Detroit  Lakes,  MN  56501- 
7959;  Fe  rgus  Falls  Wetland  Management 
District,  21932  State  Highway  210, 
Fergus  I  alls,  MN  56537-7627; 
Litchfield  Wetland  Management 
District,]22274-615th  Avenue, 
Litchfield,  MN  55355-2900;  Morris 
Wetland  Management  District,  43875- 
230th  Sjreet,  Morris.  MN  56267-9735; 
or  Wincbm  Wetland  Management 
District,  49663  Coimty  Road  17, 
Windon  .  MN  56101-3026.  Copies  of  the 
CCP  cai  also  be  accessed  and 
downloi  ided  at  the  following  Web  site 
address:  http://www.midwest.fws.gov/ 
plannin,  i/wmdplanning.htm. 

SUPPLEI  ENTARY  INFORMATION:  The 

Nationa  Wildlife  Refuge  System 
Admini  itration  Act  of  1966,  as  amended 
by  the  ^  ational  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
668dd-668ee  et  seq.)  requires  a  CCP  and 


the  National  Environmental  Policy  Act 
compliance  (42  U.S.C.  4321-4370d). 
The  purpose  in  developing  CCPs  is  to 
provide  district  managers  with  a  15-year 
strategy  for  achieving  district  purposes 
and  contribute  toward  the  mission  of 
the  National  Wildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  science,  conservation,  legal 
mandates,  and  Service  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and       ' 
their  habitats,  the  CCPs  identify 
wildlife-dependent  recreational 
opportimities  available  to  the  public, 
including  opportunities  for  himting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation.  The  CCPs 
will  be  reviewed  and  updated  at  least 
every  15  years. 

The  WMD  Waterfowl  Production 
Areas  purposes  are:  "*  *  *  as 
Waterfowl  Production  Areas"  subject  to 
"*  *  *  all  of  the  provisions  of  such  Act 
[Migratory  Bird  Conservation  Act] 
*  *  *  except  the  inviolate  sanctuary 
provisions*   *  *"and"*   *   *  for  any 
other  management  purpose,  for 
migratory  birds." 

The  Minnesota  WMDs  are  part  of  a 
unique  natiu^  ecosystem  and  an 
equally  unique  legacy  of  human 
partnership.  Six  WMDs  are  located  in 
western  Minnesota:  Big  Stone  WMD, 
Detroit  Lakes  WMD,  Fergus  Falls  WMD, 
Litchfield  WMD,  Morris  WMD,  and 
Windom  WMD.  These  WMDs  used  a 
joint  process  to  prepare  the  CCPs, 
resulting  in  six  separate  CCPs. 

Wetland  Management  Districts  are 
unique  collections  of  land  that  are  not 
national  wildlife  refuges,  but  are 
managed  as  part  of  the  National  Wildlife 
Refuge  System.  A  WMD  is  the  Federal 
administrative  unit  that  is  charged  with 
acquiring,  overseeing  and  managing 
Waterfowl  Production  Areas  (WPAs) 
and  easements  within  a  multi-county 
area.  Waterfowl  Production  Areas  are 
wetlands  and  surroiuiding  upland 
grasslands  purchased  by  the  Service  to 
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provide  nesting  habitat  for  waterfowl. 
Several  WPAs  of  anywhere  from  a  few 
acres  to  a  few  hundred  acres  are 
scattered  throughout  a  several-county 
area.  Waterfowl  Production  Areas 
within  the  Minnesota  WMDs  average 
about  210  acres  in  size. 

Wetland  Management  Districts 
exemplify  how  partnerships  can 
succeed  in  preserving  habitat.  From  the 
Duck  Stamp  Act  of  1934  to  the  Wetland 
Loan  Act  of  1961  to  the  Small  Wetland 
Acquisition  Program  of  1962,  the 
Service,  and  hunters,  environmentalists, 
and  communities  have  worked  together 
to  preserve  land  and  wildlife.  Funding 
for  acquisition  of  WPAs  comes  in  large 
part  from  funds  generated  through  the 
Duck  Stamp  Act,  making  duck  hunters 
a  key  partner  in  preserving  critical 
habitat  within  the  prairie  pothole 
region. 

When  the  Service  buys  land  for  the 
WMDs,  it  is  the  result  of  negotiation 
with  a  willing  seller  as  well  as  the  State 
of  Minnesota,  the  local  county  and  the 
•   township.  Working  with  counties,  the 
Service  has  established  a  goal  for  acres 
of  acquisition  in  each  WMD,  and  each 
county  within  each  WMD  has  agreed  to 
that  goal.  Prior  to  final  acquisition 
approval  by  the  State  of  Minnesota 
(through  the  Land  Exchange  Boaid, 
which  is  headed  by  the  Governor),  each 
tract  is  discussed  and  reviewed  in  detail 
with  the  commissioners  of  the  county 
where  the  tract  is  located.  (There  are  28 
counties  within  the  six-district  planning 
area.)  Township  boards  are  also 
informed  of  these  proposed  acquisitions 
and  invited  to  attend  and  participate  in 
the  meeting  with  the  county 
commissioners.  The  meetings  are  open 
to  the  public. 

Wetland  Management  Districts  are 
managed  differently  than  national 
wildlife  refuges.  Waterfowl  Production 
Areas  are  assumed  to  be  open  to  the 
public  unless  closed  for  a  specific 
reason.  In  Minnesota,  WPAs  are  open  to 
the  Service's  Big  Six  priority  public 
uses:  hunting,  fishing,  wildlife 
observation  and  photography,  and 
environmental  education  and 
interpretation. 

Big  Stone  WMD— The  WMD  was 
established  in  1996  to  acquire  and 
manage  lands  under  the  Small  Wetlands 
Acquisition  Program  within  Lincoln  and 
Lyon  counties.  It  currently  includes  11 
WPAs  covering  2,343  acres  of  fee  title 
lands,  15  habitat  and/or  wetland 
easements  covering  1,547  acres. 

Detroit  Lakes  WMD— The  5  county 
WMD  ciurently  manages  41,615  fee 
acres  on  163  WPAs  and  320  easements 
covering  13,300  acres. 

Fergus  Falls  WMD— The  5  county 
WMD  currently  manages  215  WPAs 


totaling  43,417  acres  and  1,136 
easements  covering  113,525  acres. 

Litchfield  WMD— The  7  county  WMD 
was  established  in  1978  and  today 
manages  148  WPAs  covering  more  than 
33,000  acres  of  fee  title  lands,  453 
easements  covering  36,154  acres. 

Morris  WMD— The  8  county  WMD, 
originally  established  in  1964  as  the 
Benson  WMD.  manages  246  WPAs 
totaling  51.208  acres  in  fee  title 
ownership  and  646  easements 
encompassing  23,182  acres. 

Windora  WMD— The  12  county  WMD 
was  established  in  1990.  It  includes  59 
WPAs  covering  12,669  acres  of  fee  title 
lands.  51  easements  covering  over  1,847 
acres. 

Three  management  alternatives  were 
considered:  (1)  Acquire  no  additional 
land  and  maintain  management  on 
current  land;  (2)  hicrease  land  holdings 
to  goal  acres  and  maintain  current 
management  practices  (current 
management);  and  (3)  Increase  land 
holdings  to  goal  acres  and  expand 
management  for  waterfowl,  other  trust 
species  and  the  public  (preferred 
alternative). 

The  CCP  represents  the  preferred 
alternative  and  describes  a  future  in 
which  the  Service  continues  to  acquire 
land  to  reach  the  goal  acres  agreed  to  by 
the  State  of  Minnesota  and  each  County 
within  the  District.  The  WMD^  will 
strive  to  preserve  and  maintain  diversity 
and  increase  the  abundance  of 
waterfowl  and  other  key  wildlife  species 
in  the  Northern  Tallgrass  Prairie 
Ecosystem.  They  will  restore  wetlands 
and  prairie  as  habitat  for  migratory 
waterfowl.  Our  intent  will  be  to  increase 
the  block  size  of  WPAs  from  an  average 
of  210  acres  to  benefit  waterfowl  species 
as  well  as  grassland  birds.  Working  with 
the  Minnesota  Department  of  Natural 
Resources,  we  will  reintroduce  native 
species  on  WPAs.  Coordinated, 
standardized,  cost-effective  and 
defensible  methods  will  be 
implemented  for  gathering  and 
analyzing  habitat  and  population  data. 
Limited  continued  use  of  food  plots  and 
feeder  cribs  to  support  resident  wildlife, 
notably  white-tailed  deer  and  pheasants 
will  be  allowed.  The  WMDs  will  work 
with  other  WMDs  in  Minnesota  as  well 
as  neighboring  states  (Iowa,  Wisconsin, 
South  Dakota  and  North  Dakota)  to 
develop  more  consistency  in  policies  for 
habitat,  public  use  and  resource 
protection.  It  is  om-  goal  to  promote  a 
greater  imderstanding  and  awareness  of 
the  WMDs'  programs,  goals  and 
objectives  within  the  public, 
partnerships,  tribes  and  government 
agencies. 


Dated:  May  6,  2003. 
Geny  lackson. 

Acting  Regional  Director. 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  November  7.  2003. 

[PR  Doc.  03-28430  Filed  11-12-03;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Wanapa  Energy  Center, 
Umatilla  County,  OR 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  hidian  Afi^airs  (BIA). 
with  the  cooperation  of  the  Bonneville    " 
Power  Administration  (BPA)  and  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation  (CTUIR),  intends  to 
file  a  draft  Environmental  Impact 
Statement  (DEIS)  with  the  U.S. 
Environmental  Protection  Agency  for 
the  proposed  Wanapa  Energy  Center, 
Umatilla  County.  Oregon,  and  that  the 
DEIS  is  now  available  for  public  review. 
The  purpose  of  the  proposed  project  is 
to  help  provide  for  the  economic 
development  of  the  CTUIR  and  for  the 
power  needs  of  the  Pacific  Northwest. 
This  notice  also  announces  public 
hearings  for  the  public  to  provide 
comments  on  the  DEIS. 
DATES:  Written  comments  on  the  DEIS 
must  arrive  by  December  29.  2003. 
Public  hearings  on  the  DEIS  will  be  held 
December  3  and  December  4.  2003, 
starting  at  7  p.m. 

ADDRESSES:  You  may  hand  carry  written 
comments  to  the  Umatilla  Agency. 
46807  B  Street,  Mission,  Oregon,  or  mail 
them  to  Phihp  Sanchez, 
Superintendent,  Bureau  of  Indian 
Affairs,  Umatilla  Agency.  P.O.  Box  520,. 
Pendleton,  OR  97801. 

The  December  3.  2003.  public  meeting 
will  be  in  Pendleton.  Oregon.  The 
December  4.  2003,  public  meeting  will 
be  in  Hermiston,  Oregon.  Exact 
addresses  for  the  hearings  will  be 
determined  at  a  later  date.  These  may  be 
obtained  from  the  FURTHER  INFORMATION 
CONTACT  listed  below. 

To  obtain  a  copy  of  the  DEIS,  please 
write  to  Jerry  Lauer,  Natural  Resource  " 
Officer.  Division  of  Natural  Resources 
Management.  U.S.  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Umatilla  Agency,  P.O.  Box  520, 
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Pendleton,  Oregon  97801.  Copies  of  the 
DEIS  are  available  for  public  review  at 
the  Umatilla  Agency  on  the  CTUIR 
Reservation,  Mission,  Oregon;  at  the 
Pendleton  Public  Library,  500  SW 
Dorian,  Pendleton,  Oregon;  and  at  the 
Hermiston  Public  Library,  238  E.  Gladys 
Avenue,  Hermiston,  Oregon.  Copies  of 
the  DEI§  have  also  been  sent  to  agencies 
and  individuals  who  participated  in  the 
scoping  process  and  to  all  others  who 
have  previously  requested  copies  of  the 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Lauer,  (541)  278-3790. 
SUPPt-EMENTARY  INFORMATION:  The 
proposed  action  is  to  lease  Indian  trust 
land  upon  which  Diamond  Wanapa  ILP, 
CTUIR,  the  Eugene,  OR,  Water  and 
Electric  Board,  the  City  of  Hermiston, 
and  the  Port  of  Umatilla  propose  to 
jointly  build  and  operate  the  Wanapa 
Energy  Center,  an  approximately  1 200 
megawatt  (Mw),  natural  gas-fired 
electric  power  generation  plant  that 
would  prtJvide  electrical  energy  to  the 
BPA  grid  system.  The  Center's  design 
featvires  two  similar  blocks  of  combined 
cycle,  each  having  a  nominal  capacity  of 
600  Mw.  A  block  would  consist  of  (1) 
two  combustion  turbines;  (2)  two  heat 
recovery  steam  generators  (HRSG)  that 
can  be  fired  l^  auxiliary  duct  burners; 
(3),180  foot  exhaust  stacks;  (4)  one 
steam  turbine  in  a  2  by  1  configuration; 
and  (4)  associated  plant  equipment.  The 
proposed  project  also  would  include  a 
switch  yard,  cooling  towers,  storage 
tanks,  natural  gas  supply  pipeline,  water 
supply  pipeline,  electrical  power 
transmission  line,  and  other  related 
facilities.  The  plant  would  be 
constructed  in  two  phases,  each 
consisting  of  two  gas  turbines,  two 
HRSGs,  two  stacks,  one  steam  turbine, 
one  cooling  tower,  three  generators,  and 
supporting  facilities.  The  maximum 
plant  output  would  be  approximately 
1.485  Mw. 

Natural  gas  would  be  the  sole  fuel 
used  for  the  combustion  turbines  and 
duct  burners.  This  would  be  provided 
through  a  new,  9.9  mile  lateral  pipeline 
that  would  extend  from  a  source  in  the 
vicinity  of  Stanfield,  Oregon, 
approximately  10  miles  north  to  the 
proposed  project  site.  A  new  500  kV 
electrical  transmission  line  would 
extend  from  the  project  site  to  the 
McNary  Substation  on  the  Columbia 
River. 

Water  demand  for  the  facility  is 
estimated  to  be  from  3  million  gallons 
per  day  (about  2,500  acre-feet  per  year) 
at  600  Mw  production  to  6  million 
gallons  per  day  (about  5,000  acre-feet 
per  year)  at  1200  Mw  production.  Pre- 
allocated  municipal  water  would  be 


obtainef  under  the  City  of  Hermiston's 
and  the  'ort  of  Umatilla's  allocated 
water  s>  pply  from  the  Columbia  River. 
Current  y,  the  proposed  power  plant's 
blow-dc  wn  water  discharge  location  is 
the  Fee<  Canal,  approximately  5  miles 
south  o  the  project  site.  The  Feed  Canal 
empties  into  Cold  Springs  Reservoir, 
approxi  nately  1  mile  downstream  of  the 
propose  i  discharge  point.  The  water 
discharj  e  pipeline  would  follow  and  be 
located  With  the  proposed  natural  gas 
pipelin<  lateral  to  the  discharge  point. 

In  ad(  ition  to  the  proposed  action  and 
no  actic  n,  alternatives  analyzed  through 
the  DEIl  1  include  routing  options  for  the 
gas  supj  ily  pipeline  and  transmission 
line.  Th  sy  are  as  follows: 

Gas  S  apply  Pipeline  Route 
Alterna  ives.  There  are  two  alternatives 
that  wo  lid  be  approximately  the  same 
9.9  mile  length  as  the  proposed  route, 
but  woi  Id  follow  a  more  eastern 
(Altern!  tive  1-GSP)  or  a  more  western 
(Alternj  tive  2-GSP)  route.  All  three 
would  I  egin  at  the  Stanfield 
Comprejssor  Station  and  terminate  at  the 
proposejd  power  plant.  Alternative  1- 
GSP  is  i  bout  53,500  feet  (10.13  miles) 
long.  Fi  3m  the  plant,  the  line  would 
follow  1  le  proposed  route  for 
approximately  1.4  miles,  then  continue 
farther  i  lastward  about  2.3  miles  along 
highwa  r  730  before  proceeding 
southw  ird  approximately  4.4  miles  to 
the  exis  ting  Northwest  Gas  Right  of  Way 
(ROW).  Once  co-located  along  this 
ROW,  i  would  follow  the  existing  line 
southea  stward  about  2  miles  to  the 
intercoi  meet  point  at  the  Stanfield 
Comprt  ssor  Station.  This  route  would 
follow  i  xisting  roads  in  a  rural  area  for 
the  maj  )rity  of  its  length. 

Alter  lative  2-GSP  is  about  53,700  feet 
(10.17  I  liles)  long.  From  the  proposed 
power  ilant,  the  line  would  follow  the 
propos*  d  route  for  approximately  1 ,000 
feet,  at  Arhich  point  it  would  proceed 
due  we  it  for  approximately  2,000  feet. 
It  woul  i  then  proceed  about  4  miles  due 
south  t(  I  the  Northwest  Gas  ROW  and 
follow  he  existing  line  southeastward 
approx  mately  5.6  miles  to  interconnect 
with  so  Lirce  pipelines  at  the  Stanfield 
Compn  ssor  Station. 

Tran  -.mission  Line  Route  Alternatives. 
In  addi  ion  to  the  route  described  in  the 
propose  id  action,  three  alternative 
transm  ssion  line  routes  from  the  plant 
site  to  1 4cNary  Substation  are  evaluated 
in  the  I  lEIS.  These  range  from  3.7  to  4.0 
miles  ii  i  length.  Alternative  1-TLR 
would  nclude  21,900  feet  of  single- 
circuit  md  5,800  of  double-circuit  line 
(5.25-n  iles  combined.  The  route  would 
traversi  i  directly  south  from  the  project 
site,  cri  iss  Highway  730,  and  then  enter 
and  fol  ow  the  same  alignment  as  the 


proposed  route,  parallel  to  the  existing 
BPA  ROWs  wes^  northwest  and  north. 

Alternative  2-TLR  would  be  a  19,400- 
foot  (3.67-mile)  long  single-circuit  line. 
It  would  run  northwest  from  the  project 
site  until  it  neared  and  paralleled  the  ^ 
bluffs  above  the  Columbia  River,  then 
traverse  southwest  into  the  substation. 
This  alternative  would  be  located  in  an 
entirely  new  ROW.  Ahemative  3-TLR 
wourd  be  about  a  20,900-foot  (3.96-mile) 
long  single-circuit  line.  The  route  would 
traverse  west  from  the  project  site  until 
it  passed  McNary  Beach  Access  Road, 
proceed  north  to  where  the  Alternative 
2  route  turns  southwest,  then  follow  the 
Alternative  2  route  into  the  substation. 

Public  Participation 

The  public  has  participated 
throughout  the  development  of  this 
DEIS.  The  Notice  of  Intent  to  prepare  an 
EIS  was  filed  in  the  Federal  Register  on 
October  22,  2001  (66  FR  53430).  Public 
scoping  meetings  were  held  in 
Pendleton,  Oregon,  on  November  5, 
2001,  and inHermiston,  Oregon,  on 
November  6,  2001,  to  identify  issues 
and  content  for  consideration  in  the  EIS. 
On  July  28,  2003,  an  open  house  was 
held  in  Hermiston,  Oregon,  to  update 
the  public  on  the  EIS  process  for  the 
proposed  project.  All  comments 
presented  throughout  the  process  have 
been  considered. 

Public  Comment  Availability  '^ 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hoius,  7:30  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requfests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

,   Authority:  This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42  U.S.C. 
4321  et  seq.),  and  the  Department  of  the 


Interior  Manual  (516  DM  1-6),  and  is  in  the 
exercise  of  authority  delegated  to  the 

Assistant  Secretary— Indian  Affairs  bv  209 
DM  8.  ^ 

Dated:  November  6,  2003. 
Aurene  M.  Nfartin, 

Principal  Deputy  Assistant  Secretary— Indian 
Affairs. 

(FR  Doc.  03-28394  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 

Notice  of  Availability  of  a  Record  of 
Decision  on  the  Final  Environmental 
Impact  Statement  for  the  General 
Management  Plan,  Carl  Sandburg 
Home  National  Historic  Site,  North 
Carolina 

agency:  National  Park  Service. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  Pub.  L.  91-190.  83  Stat. 
852,  853.  codified  as  amended  at  42 
U.S.C.  4332{2)(C).  the  National  Park 
Service  announces  the  availability  of  the 
Record  of  Decision  for  the  Genepal 
Management  Plan,  Carl  Sandburg  Home 
National  Historic  Site.  North  Carolina. 
On  September  19.  2003.  the  Acting 
Regional  Director.  Southeast  Region 
approved  the  Record  of  Decision  for  the 
project.  As  soon  as  practicable,  the 
National  Park  Service  will  begin  to 
implement  the  Preferred  Alternative 
contained  in  the  Final  Environmental 
Impact  Statement  issued  on  July  23. 
2003.  The  following  coiu-se  of  action 
will  occiu-  under  the  preferred 
alternative: 

In  the  preferred  alternative,  the  park 
serves  as  a  national  focal  point  for 
learning  about  Carl  Sandburg.  Access  to 
more  in-depth  information  about  his  life 
and  work  at  Connemara  would  be    . 
provided  through  an  extensive  internet 
database  and  other  high  technology 
mass  media  formats.  Visitors  who  come 
to  the  site  in  person  would  find 
extraordinary  opportimities  to 
participate  in  interpretive  programs. 
The  selected  alternative  provides  high 
quality  museum  space  where  visitors 
can  gain  additional  access  to 
information  and  objects  currently 
housed  in  the  museum  preservation 
facility.  Providing  a  high  quality 
interpretive  venue  is  considered  an 
essential  component  of  the  alternative. 
Additional  interpretive  venues  would 
be  created  by  rehabilitating  one  or  more 
historic  structures  near  the  main  house 
or  bam  for  interpretive  program  areas, 
renovating  the  existing  Front  Lake 
visitor  information  station  to  improve 


its  interpretive  and  visitor  services 
function,  and  creating  a  visitor 
interpretive  center  outside  the  cxurent 
authorized  boundary  of  the  park.  A 
Congressionally  legislated  boundary 
expansion  of  up  to  110  acres  would 
provide  critical  views  and  boundary 
protection.  The  location  of  the  proposed 
110  acre  boundary  expansion  is 
illustrated  in  Chapter  Two  of  the  GMP/ 
.    FEIS.  Authorization  to  acquire 

approximately  3  to  5  acres  for  a  5,000 
sf  visitor  center,  parking  for 
approximately  60  cars,  and  associated 
landscaping  is  also  recommended. 
Given  the  unpredictable  availability  of 
funding  and  property,  an  exact  location 
for  the  visitor  center  and  parking  area 
cannot  be  identified  at  this  time; 
however,  any  selected  site  would  be 
located  west  of  Highway  25  and  south 
of  Little  River  Road  in  the  Village  of  Flat 
Rock.  Any  property  considered  for 
acquisition  by  the  National  Park  Service 
would  be  purchased  under  a  willing 
seller/willing  buyer  arrangement, 
without  the  exercise  of  eminent  domain. 
This  course  of  action  plus  three  other 
alternatives  were  analyzed  in  the  Draft 
and  Final  Environmental  Impact 
Statements.  The  full  range  of  foreseeable 
environmental  consequences  was 
assessed,  and  appropriate  mitigating 
measures  were  identified. 

The  Record  of  Decision  includes  a 
statement  of  the  decision  made, 
synopses  of  other  alternatives 
considered,  the  basis  for  the  decision,  a 
description  of  the  environmentally 
preferable  alternative,  a  finding  of  no 
impairment  to  park  resources  and 
values,  measures  to  minimize  potential 
environmental  consequences,  and  an 
overview  of  public  involvement  in  the 
decision-making  process. 
DATES:  The  Record  of  Decision  for  the 
General  Management  Plan  and  Final 
Environmental  Impact  Statement  for 
Carl  Sandburg  Home  National  Historic 
Site  was  signed  by  the  Acting  Regional 
Director  for  the  National  Park  Service 
Southeast  Region  on  September  19 
2003. 


Dated:  September  19,  2003. 
WaUy  Hibbaid. 

Acting  Regional  Director.  Southeast  Region 
(PR  Doc.  03-28387  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Intent  To  PrefMrv  a  General 
Management  Plan  and  Environmental 
wnpact  Statement  for  Abraham  Uncoln 
Birthplace  National  Historic  Site 

AGENCY:  National  Park  Service. 
ACTKM:  Notice. 


ADDRESSES:  Copies  of  the  Record  of 
Decision  are  available  fi-om  the 
Superintendent,  Carl  Sandburg  Home 
National  Historic  Site,  1928  Little  River 
Road,  Flat  Rock,  North  Carolina,  28731. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Carl  Sandburg  Home 
National  Historic  Site,  1928  Little  River 
Road,  Flat  Rock,  North  Carolina,  28731. 
Telephone:  828-693-4178. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
die  Record  of  Decision  may  be  obtained 
fi-om  the  contact  listed  above  or  online 
at  http://www.nps.gov/carl. 


SUMMARY:  The  National  Park  Service 
will  prepare  an  Environmental  Impact 
Statement  on  die  General  Management 
Plan  for  Abraham  Lincok  Birthplace 
National  Historic  Site.  This  noUce  is 
being  published  in  accordancejvith  40 
CFR  1506.6.  The  statement  will  assess 
potential  environmental  impacts 
associated  with  various  types  and  levels 
of  visitor  use  and  resources  management 
widiin  the  National  Historic  Site.  This 
General  Management  Plan/ 
Environmental  Impact  Statement  is 
being  prepared  in  response  to  the 
requirements  of  die  National  Parks  and 
Recreation  Act  of  1978,  Pub.  L.  95-625, 
and  in  accord  with  Director's  Order 
Number  2,  the  planning  directive  for 
National  Park  Service  units. 

The  National  Park  Service  will 
conduct  public  scoping  meetings  in  die 
local  area  to  receive  input  bom 
interested  parties  on  issues,  concerns, 
and  suggestions  pertinent  to  dje 
management  of  Abraham  Lincoln 
Birthplace  National  Historic  Site. 
Representatives  of  the  National  Park 
Service  will  be  available  to  discuss 
issues,  resource  concerns,  and  the 
planning  process  at  each  of  the  public 
meetings.  Suggestions  and  ideas  for 
managing  the  cultural  and  natural 
resources  and  visitor  experiences  at  the 
park  are  encouraged.  Anonymous 
comments  will  not  be  considered.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
However,  individual  respondents  may 
request  diat  we  widihold  their  names 
and  addresses  from  the  public  record, 
and  we  will  honor  such  requests  to  the 
extent  allowed  by  law.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  diat  request  prominently 
at  the  beginning  of  your  comment. 
DATES:  Locations,  dates,  and  times  of 
public  scoping  meetings  will  be 
published  in  local  newspapers  and  may 
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also  be  obtained  by  contacting  the  park 
Superintendent.  This  information  will 
also  be  published  on  the  General 
Management  Plan  Web  site  (http:// 
www.nps.gov/abli)  for  Abraham  Lincoln 
Birthplace. 

ADDRESSES:  Scoping  suggestions  should 
be  submitted  to  the  following  address  to 
ensure  adequate  consideration  by  the 
National  Park  Service:  Superintendent, 
Abraham  Lincoln  Birthplace  National 
Historic  Site,  2995  Lincoln  Farm  Road, 
Hodgenville.  Kentucky  42748, 
Telephone:  270-358-3137,  e-mail: 
Abli_Superintendent@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Abraham  Lincoln 
Birthplace  National  Historic  Site,  2995 
Lincoln  Farm  Road,  Hodgenville, 
Kentucky  42748.  Telephone:  270-358- 
3137,  e-mail: 
Abli_Sufffrintendent@nps.gov. 

SUPPLEMENTARY  INFORMATION:.  Abraham 
Lincoln  Birthplace  National  Historic 
Site  is  located  about  3  miles  south  of 
Hodgenville,  Kentucky,  on  U.S. 
Highway  3lE  and  Kentucky  Highway 
61.  The  park  was  authorized  on  June  11, 
1940,  and  now  consists  of  more  than 
340  acres.  The  park  was  established  in 
1933  when  it  was  transferred  from  the 
War  Department  to  the  National  Park 
Service.  The  site  contains  a  cabin, 
symbolic  of  the  one  in  which  Lincoln 
was  born,  preserved  in  a  memorial 
building  at  the  site  of  his  birth.  The 
Master  Plan  was  completed  in  T964  and 
in  the  ensuing  yeaiS  much  has  changed. 
A  boundary  change  occurred  in  1998, 
which  added  a  Boyhood  Home  Unit  to 
the  park.  This  area  contains  the  site  of 
the  Lincoln  farm  along  with  the  field 
and  siurrounding  woodland  area 
belongings  to  that  farm.  Also  the  site 
contains  a  historic  tavern  and  replica 
cabin.  A  General  Management  Plan  and 
Environmental  Impact  Statement  would 
provide  the  park  with  better  guidance 
and  direction  in  regard  to  management 
of  natural  and  cultural  resources  and 
providing  a  quality  visitor  experience. 

The  plan  will  provide  direction  to 
correct  existing  management 
deficiencies  through  the  establishment 
of  management  prescriptions,  carrying 
capacities  and  appropriat&,types  and 
levels  of  development  and  recreational 
use  for  all 'areas  of  the  park.  Resource 
protection,  visitor  experiences  and 
community  relationships  will  be 
improved  through  completion  and 
implementation  of  the  General 
Management  Plan. 

Public  documents  associated  with  the 
planning  effort,  including  all 
newsletters,  will  be  posted  on  the 
Internet  through  the  Park's  Web  site  at 
http://www.nps.gbv/abli. 
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agencies  a^ 
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Director, 
Park 
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Dated:  S« 
Patricia  A. 


and  Final  General 
Plan  and  Environmental 
will  be  made  available 
kno\^n  interested  parties  and 
agencies.  Full  public 
ipn  by  federal,  state,  and  local 
well  as  other  concerned 
and  private  citizens  is 
invited  throughout  the  preparation 
is  document, 
onsible  official  for  this 
Environmental  Impact  Statement  is 
Hooks,  Acting  Regional 
J  ioutheast  Region,  National 
100  Alabama  Street  SW., 
Builfiing,  Atlanta,  Georgia  30303. 


ptember  23,  2003. 

Hooks, 

Acting  Reg  ona!  Director,  Southeast  Region. 
[FR  Doc.  o:  -28388  Filed  11-12-03;  8.45  am] 
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INTERNATIONAL  TRADE 
COMMIS$ION 

[investigation  332-453] 

Conditioi  s  of  Competition  for  Milk 
Protein  P  roducts  in  the  U.S.  Marltet 

AGENCY:  Ulnited  States  International 

Trade  Coiimission. 

action:  R  3scheduling  of  public  hearing. 


EFFECTIVE 
SUMMARY; 

matter 
has  been 
2003.  Thd 
the  U.S. 
Commis 
Washing^ 
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appear  a 
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copiesj 
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deadline 
statements 
2003. 


date:  November  5,  2003. 
The  public  hearing  on  this 
scheduled  for  December  4,  2003, 
rescheduled  to  December  1 1 , 
public  hearing  will  be  held  at 
]  nternational  Trade 
Commis^on  building,  500  E  Street  SW., 
n,  DC,  beginning  at  9:30  a.m. 
Deceiiber  11,  2003.  All  interested 

ill  have  the  right  to  appear,  by 
in  person,  to  present 
information  and  to  be  heard.  Requests  to 
the  public  hearing  should  be 
the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Washington,  DC  20436,  no 
5:15  p.m.,  November  26,  2003. 
prelearing  briefs  (original  and  14 
should  be  filed  not  later  than 
December  1,  2003;  the 
for  filing  post-hearing  briefs  or 
is  5:15  p.m.,  December  24, 


FOR  FURTHER  INFORMATION  CONTACT: 

Industry^specific  information  may  be 
obtained  from  Mr.  Jonathan  Coleman, 
project  1  jader  (202-205-3465)  or  Mr. 
Warren  'ayne,  deputy  project  leader 
(202-20  i-3317)  of  the  Office  of 
Industrii  is,  U.S.  International  Trade 
Commis  >ion,  Washington,  DC  20436. 
For  information  on  the  legal  aspects  of 
this  investigation  contact  Mr.  William 


Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
Terminal  on  (202-205-1107). 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted  at  the 
request  of  the  Senate  Committee  on 
Finance  in  its  letter  of  May  14,  2003. 
The  Commission  plans  to  submit  its 
report  by  May  14,  2004.  Notices  of 
institution  of  the  investigation  and  an 
earlier  scheduled  hearing  date  were 
published  in  the  Federal  Register  of 
June  11,  2003  (68  FR  35004). 

The  Commission  is  particularly 
interested  in  receiving  testimony  with 
respect  to  the  following: 

(1)  the  end  use  applications  of  various 
milk  protein  products; 

(2)  the  ability  of  different  milk  and 
non-milk  proteins  to  substitute  for  each 
other  in  end  use  applications, 
considering  both  the  functional  and 
nutritional  aspects  that  impact  the 
substitutability  of  different  proteins; 

(3)  the  different  production  processes 
associated  with  various  forms  of  milk 
protein  and  the  impact  of  the 
production  process  on  their  nutritional 
and  functional  characteristics; 

(4)  the  impact  of  U.S.  government 
intervention  on  the  profitability  of 
commercial  milk  protein  concentrate 
and  casein  production  in  the  United 
States; 

(5)  the  impact  of  imports  of  milk 
proteins  on  U.S.  farm-level  milk  prices; 

(6)  the  impact  of  foreign  government 
intervention  on  the  ability  of  imported 
milk  proteins  to  compete  in  the  U.S. 
market;  and 

(7)  the  global  market  for  milk  protein 
products,  especially  trade  involving 
high-value  or  customized  dairy 
products. 

Written  Submissions:  As  provided  for 
in  the  Commission's  prior,notices,  in 
lieu  of  or  in  addition  to  participating  in 
the  hearing,  interested  parties  are 
invited  to  submit  written  statements 
(original  and  14  copies)  concerning  the 
matters  to  be  addressed  by  the 
Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  person  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  The  Commission's  Rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 


and  Procedure  (19  CFR  201.6).  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  Rules.  The  Commission's 
rules  do  not  authorize  filing 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  Rules  (19  CFR  201.18) 
(see  Handbook  for  Electronic  Filing 
Procedures,  ftp://FTP.usitc.gov/pub/ 
reports/electronic Jilmg_hand- 
book.pdf).  All  written  submissions, 
except  for  confidential  business 
information,  will  be  made  available  in 
the  Office  of  the  Secretary  of  the 
Commission  for  inspection  by  interested 
parties.  To  be  assured  of  consideration 
by  the  Commission,  written  statements 
relating  to  the  Commission's  report 
should  be  submitted  to  the  Commission 
at  the  earliest  practical  date  and  should 
be  received  no  later  than  the  close  of 
business  on  December  24,  2003.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Stt^t  SW 
Washington,  DC  20436. 

Persons  vidth  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  (202-205-2000).  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  ihttp://www.usitc.gov). 
List  of  Subjects 

Milk  proteins,  government 
intervention,  tariffs,  and  imports. 

Issued:  November  6,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-28426  Filed  11-12-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1022  (Rnal)] 

Refined  Brown  Aluminum  Oxide  from 
China 


Determination 

On  the  basis  of  the  record  i  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines.^  pursuant  to 

section  735(b)  of  the  Tariff  Act  of  1 930        ""-ung  code  ToaHo-P 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 

'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  PracUce  and  I>rocedure  (19 

2  Commissioner  Daniel  R.  Pearson  not 
participating. 


materially  injured  by  reason  of  imports 
from  China  of  refined  brown  aluminum 
oxide,  provided  for  in  subheading 
2818.10.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  (Commerce)  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  Concurrently,  the  Commission 
finds  that  critical  circumstances  do  not 
exist  vdth  respect  to  imports  of  the 
subject  product  bom  China. 

Background 

The  Commission  instituted  this 
investigation  effective  November  20, 
2002,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  Washington  Mills 
Company,  hic.  North  Grafton,  MA.3  The 
final  phase  of  the  investigation  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  refined  brown  aluminum 
oxide  from  China  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.1673b(b)) 
Notice  of  the  scheduling  of  the  final 
phase  of  the  Commission's  investigation 
and  of  a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC, , 
and  by  publishing  the  notice  in  the 
Federal  Register  of  May  23.  2003  (68  FR 
28255).  The  hearing  was  held  in  . 
Washington.  DC.  on  September  23, 
2003.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  10.  2003.  The  views  of  the 
Commission  are  contained  in  USITC 
PublicaUon  3643  (November  2003), 
entitled  Refined  Brown  Aluminum 
Oxide  ftvm  China:  Investigation  No 
731-TA-1022  (Final). 

Issued:  November  7,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary. 
(FR  Doc.  03-28427  Filed  11-12-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminiatration 

Federal-State  Unemptoyment 
£onjP«f>«atlon  Program:  Certifications 
for  2003  Under  the  Federal 
_  Unemployment  Tax  Act 

On  October  31,  2003,  the  Secretary  of 
Ubor  signed  the  annual  certifications 
under  the  Federal  Unemployment  Tax 
Act.  26  U.S.C.  3301  et  seq..  thereby 
enabling  employers  who  make 
contributions  to  state  unemployment 
nmds  to  obtain  certain  credits  against 
their  liability  for  the  federal 
unemployment  tax.  By  letter  of  the  same 
date  the  certifications  were  transmitted 
to  the  Secretary  of  the  Treasury.  The 
letter  and  certifications  are  printed 
below. 

Dated:  November  3,  2003. 
Emily  Stover  DeRocco, 
Assistant  Secretary. 
Secretary  of  Lalwr,  Washington 
October  31,  2003. 
The  Honorable  John  W.  Snow. 
Secretary  of  the  Treasury.  Washington.  DC 
20220 

Dear  Secretary  Snow:  Transmitted 
herewith  are  an  original  and  one  copy  of  the 
certifications  of  the  states  and  their 
unemployment  compensation  laws  for  the 
12-month  period  ending  on  October  31.  2003 
One  IS  required  with  respect  to  the  normal 
federal  unemployment  tax  credit  by  Section 
3304  of  the  Internal  Revenue  Code  of  1986 
(IRC),  and  the  other  is  required  with  respect 
to  the  additional  tax  credit  by  Section  3303 
of  the  IRC.  Both  certifications  list  all  53 
jurisdictions. 

Sincerely,. 
Elaine  L.  Chao. 
Enclosures. 

Certification  of  States  to  the  Secretary 
of  the  Treasury  Pursuant  to  Section 
3304(c)  of  the  Internal  Revenue  Code  of 
1986 


3 On  November  27,  2002,  the  petition  was 
amended  to  include  two  additional  petitioners,  C- 
E  Minerals,  King  of  Prussia,  PA,  and  Treibacher 
Schleifinittel  Corporation,  Niagara  Falls,  NY. 


hi  accordance  with  the  provisions  of 
Section  3304(c)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(c)).  I 
hereby  certify  the  following  named 
states  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  on 
October  31.  2003.  in  regard  to  the 
unemployment  compensation  laws  of 
those  states  which  heretofore  have  been 
approved  under  the  Federal 
Unemployment  Tax  Act: 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut  -  * 
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Delaware 

District  of  Colfflnbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Oregon 

Pennsylvania 

Michigan 

Minnesota 

Mississippi 

Missoiui 

Montana 

Nebraska 

Nevada 

New  Hampshire  ' 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

Ohio 

Oklahoma 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Virgin  Island 

Washington 

West  Virginia 

Wisconsin 
This  certification  is  for  the  maximum 

normal  credit  allowable  under  Section 

3302(a)  of  the  Code. 

Signed  at  Washington,  DC,  on  October  31, 
2003. 

Elaine  L.  Chao 
Secretary  of  Labor. 

Certification  of  State  Unemployment 
Compensation  Laws  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3303(b)(1)  of  the  Internal  Revenue  Code 
of 1986 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  Section  3303(b)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  3303(b)(1)),  I  hereby  certify  the 
unemployment  compensation  laws  of 
the  following  named  states,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (3)  of  Section  3303(b)  of 
the  Code,  to  the  Secretary  of  the 
Treasury  ipr  the  12-mondi  period 
ending  on  October  31,  2003: 


Alabama 

Alaska 

Arizona 

Arkansas 

Califomii 

Colorado 

Connecticut 

Delaware 

District  o|  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentuck; 

Louisian  ; 

Marylan( 

Maine 

Massachfisetts 

Oregon 

Pennsyh  ania 

Michigai 

Minneso 

Mississifpi 

Missouri 

Montana 

Nebraski 

Nevada 

New  Haj  tipshire  ^ 

New  Jers  ey 

New  Me  cico 

New  Yoi  k  .     . 

North  Cs  rolina 

Ohio 

Oklahor  la 

Puerto  R  ice 

Rhode  l!  land 

South  Ci  LTolina 

South  D  ikota 

Tenness  36 

Texas 

Utah 

Vermon 

Virginia  .        "      ~      - 

Virgin  li  lands 

Washin  ;ton 

West  Vi  ginia 

Wiscon!  in 

Wyomii  ig  , 

This  <  ertification  is  for  the  maximum 

additioi  al  credit  allowable  under 

Section  3302(b)  of  the  Code. 

Signed  a  Washington,  DC,  on  October  31, 

2003. 


Elaine  L 
Secretar 


IFR  Ddc, 

BILUNG 


Chao, 
of  Labor. 

03-28404  Filed  11-12-03;  8:45  am] 

4510-30-M 


ODE 


DEPARTMENT  OF  LABOR 

Bureau]  of  Labor  Statistics 

Labor  I  lesearch  Advisory  Council; 
Notice  9f  Meetings  and  Agenda 

The  all  meetings  of  committees  of  the 
Labor  1  esearch  Advisory  Council  will 


be  held  on  December  8, 9, 10,  and  19, 
2003.  All  of  the  meetings  will  be  held 
in  the  Conference  Center,  of  the  Postal 
Square  Building  (PSB),  2  Massachusetts 
Avenue,  NE.,  Washington,  DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Monday,  December  8, 2003 

9:30  a.m. — Committee  on  Employment 
and  Unemployment  Statistics — 
Meeting  Room  9 

1.  Report  on  impact  of  2004  budget  on 
Office  of  Employment  and 
Unemployment  Statistics  programs, 
including  Mass  Layoff  Statistics 

2.  Latest  analysis  on  the  divergence  in 
measiu-ed  employment  change 
between  the  Current  Population 
Statistics  (CPS)  and  Current 
Emplo3rment  Statistics  (CES) 
surveys 

3.  Update  on  CPS  development  work: 

a.  efforts  to  develop  labor  force 
statistics  for  the  disabled 

b.  developing  model-based  CPS 
estimates  (to  supplement  more 
variable  sample-based  estimates)  for 
small  demographic  groups 

4.  Report  on  new  Business 
Emplo5mient  Dynamics  data 
released  September  30 

5.  Topics  for  die  next  meeting 

Tuesday,  December  9,  2003 

9:30  a.m. — Committee  on  Prices  and 
Living  Conditions — Meeting  Room 
9 

1 .  Electronic  data  collection  methods 
in  the  Consumer,  Producer  and 
International  price  programs 

2.  Treatment  of  the  addition  of  fees  to 
prices  of  some  consumer  items  in 
the  Consumer  Price  Index 

3.  Other  business 

4.  Topics  for  the  next  meeting 

1:30  p.m. — Committee  on  Compensation 
and  Working  Conditions — Meeting 
Room  9 

1.  Changes  in  Classification 
Systems — issues  and  plans 

a.  Industry  classification 

b.  Occupational  classification 

c.  Area  classification  (reflecting 
results  of  the  2000  census) 

2.  Employee  Benefit  Data  from 
National  Compensation  Survey — 
Review  of  recently  released 
information  and  plans  for 
additional  outputs 

3.  Other  topics  and  new  business 
identified  by  the  members 

4.  Topics  for  die  next  meeting 


t 


Wednesday,  December  10,  2003 

1:30  p.m.— Committee  on  Productivity, 
Technology  and  Growth— Meeting 
Room  9 

1.  Status  of  the  Occupational 
Statistics  and  Empl05Tnent 
Projections  programs 

2.  Perspectives  on  issues  important  to 
the  2002-2012  projections 

3.  Wage  calculation  in  the 
Occupational  Employment  Survey 
compared  to  Current  Population 
Survey  earnings  data 

4.  Trends  in  productivity  and  hours  in 
non-farm  business  and 
manufacturing  since  2001 

5.  Recent  developments  in  the 
industry  productivity  program; 
newly  released  industry 
productivity  data  on  a  North 
American  Industry  Classification 
System  (NAICS)  basis;  new 
multifactor  productivity  measure 
for  Airlines 

6.  Topics  for  the  next  meeting 
Committee  on  Foreign  Labor  Statistics- 
Meeting  Room  9 

1.  Study  of  fapiily  structure  and 
employment  patterns  for  12 
developed  countries 

2.  Recent  activities  of  the  Division  of 
International  Technical  Cooperation 

3.  Topics  for  the  next  meeting 

Friday,  December  19,  2003 

1:30  p.m.— Committee  on  Occupational 
Safety  and  Health  Statistics- 
Meeting  Room  9 

1.  Results  of  the  2002  Census  of  Fatal 
Occupational  Injuries 

2.  Survey  of  Occupational  Injuries 
and  Illnesses  Update  OSHA 
recordkeeping  changes  conversion 
to  NAICS,  Internet  collection 

3.  New  hours  data  for  days  away  from 
work  cases,  including  a  review  of 
what  hours  data  would  be  available 
from  the  three  States  (Oregon, 
Washington,  and  Delaware)  that  use 
workers'  compensation  data 

4.  Special  surveys  on  occupational 
safety  and  health  issues 

5.  Fatal  and  nonfatal  work  injuries 
sustained  by  Hispanic  agricul^iral 
workers 

6.  Topics  for  the  next  meeting 
The  meetings  are  open  to  the  public. 

Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilhelmina  Abner  on  202-691- 
5970. 

Signed  at  Washington,  DC,  this  5th  day  of 
November,  2003. 

Kathleen  P.  Utgoff, 

Commissioner. 

[FR  Doc.  03-28406  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 


Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations: 
Ventilation  Plans,  Tests,  and 
Examinations  in  Underground  Coal 
Mines 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu-den 
conducts  a  pre-ciearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  {c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciUng 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections  75.310,  312,  342  351 
360,  361,  362, 363, 364, 370.  371. and  ' 
382. 

DATES:  Submit  comments  on  or  before 
January  12,  2004. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst. 
Administration  and  Management  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  e-mail 
to  stoehr.melissa@dol.gov.  Ms.  Stoehr 
can  be  reached  at  (202)  693-9827 
(voice),  or  (202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171.  1100 
Wilson  Boulevard.  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
stoehr.melissa@dol.gov  (Internet  e-mail) 
(202)  693-9827  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 


I*  Background 

An  undergroimd  mine  is  a  maze  of 
tunnels  that  must  be  adequately 
ventilated  with  fresh  air  to  provide  a 
safe  environment  for  miners.  Methane  is 
liberated  from  the  strata,  and  noxious 


gases  and  dusts  from  blasting  and  other 
mining  activities  may  be  present.  The 
explosive  and  noxious  gases  and  dusts 
must  be  diluted,  rendered  harmless,  and 
earned  to  the  surface  by  the  ventilating 
currents.  Sufficient  air  must  be  provided 
to  maintain  the  level  of  respirable  dust 
at  or  below  2  milligrams  per  cubic  meter 
of  air  and  air  quality  must  be 
maintained  in  accordance  with  MSHA 
standards.  Mechanical  ventilation 
equipment  of  sufficient  capacity  must 
operate  at  all  times  while  miners  are  in 
the  mine.  Ground  conditions  are  subject 
to  frequent  changes,  thus  sufficient  tests 
and  examinations  are  necessary  to 
ensure  the  integrity  of  the  ventilation 
system  and  to  detect  any  changes  that 
may  reqnfre  adjustments  in  the  system. 
Records  of  tests  and  examinations  are 
necessary  to  ensure  that  the  ventilation 
system  is  being  maintained  and  that 
changes  which  could  adversely  affect 
the  integrity  of  the  system  or  the  safety 
of  the  miners  are  not  occurring.  These 
examination  requirements  of  §§  75  310 
75.312.  75.342,  75.351,  75.360  through' 
75.364,  75.370,  75.371.  and  75.382  also 
incorporate  examinations  of  other 
critical  aspects  of  the  underground  work 
environment  such  as  roof  conditions 
and  electrical  equipment  which  have 
historically  cased  numerous  fataUties  if 
not  properly  maintained  and  operated. 
n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  wheUier  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
mcluding  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  qualitv.  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
For  Further  hifonnati'on  Contact  section 
of  this  notice,  or  viewed  on  the  Internet 
by  accessing  tiie  MSHA  home  page 
(http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
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Information"  and  "Federal  Register 
Documents." 

in.  Current  Actions 

Records  of  tests  and  examinations  are 
necessary  to  ensure  that  the  ventilation 
system  is  being  maintained  and  that 
changes  which  could  adversely  affect 
the  integrity  of  the  system  or  the  safety 
of  the  miners  are  not  occurring. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Tit/e;  Ventilation  Plans,  Tests,  and 
Examinations  in  Underground  Coal 
Mines. 

OMB  Number:  1219--0088. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  711. 

Average  Time  Per  Response:  1.1  hour. 

Total  Burden  Hours:  2,068,839. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $75,828. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  5th  day 
of  November,  2003. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 

IFRDoc.  03-28405  Filed  11-12-03;  8:45  am] 
BILUNG  CODE  4S10-43-P 


NATIONAL  SCIENCE  FOUNDATION 

Public  Information  Collection 
Activities:  Proposed  Collection; ' 
Comment  Request 

AGENCY:  National  Science  Foimdation. 
action:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  seek  approval  of  this  information 
collection.  In  accordance  with  the 
requirement  of  Section  3506(c](2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  3501  et  seq.). 
and  as  part  of  the  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  NSF  is  inviting  the  general ' 
public  and  other  Federal  agencies  to 
comment  on  this  proposed  information 
collection. 

DATES:  Written  comments  should  be 
received  by  January  12,  2004  to  be 
assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 


ADDRESS:  Written  comments  regarding 
the  infori  aation  collection  and  requests 
for  copie  i  of  the  proposed  information 
coUectioi  I  request  should  be  addressed 
to  Suzan:  le  H.  Plimpton,  Reports 
Clearanc  s  Officer,  National  Science 
Foundatian,  4201  Wilson  Blvd.,  Rm. 
295,  Arli  igton.  VA  22230,  or  by  e-mail 
to  splimi  to@nsf.gov. 
FOR  FURT  -lER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton  at  (703)  292-7556, 
or  e-mai:  to  splimpto@nsf.gov. 
Individu  lis  who  use  a 
telecomr  lunications  device  for  the  deaf 
(TDD)  m  IV  call  the  Federal  Information 
Relay  Se  vice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  c  ^Collection:  Data  Collection  on 
Public  L  [iderstanding  of  Science  and 
Technol  )gy. 

Type  ( f  Request:  Intent  to  seek 
approva  of  an  information  collection 
for  three  years. 

Propo  \ed  Project:  For  over  twenty 
years,  th  b  National  Science  Foundation 
(NSF)  hi  s  conducted  a  series  of  surveys 
to  coUec  t  information  about  public 
attitude!  toward  and  understanding  of 
science  ind  technology.  NSF  is 
currentl '  reconsidering  its  data 
collectit  n  strategy.  While  the  redesign  is 
in  proce  ss,  NSF  wishes  to  collect  data 
on  a  lira  ited  number  of  key  questions  to 
maintaii  i  the  continuity  of  its  time  series 
data  ant  alert  policy  officials  to 
significi  nt  changes,  if  any,  in  historic 
levels  o  public  understanding  and/ or 
support  for  sciences  and  technology.  For 
these  pt  irposes,  NSF  plans  to  add 
questioi  is  and  requiring  an  average  of  15 
minute!  of  time  per  respondent  to  an 
ongoing ,  high  quality  survey  with 
consist!  ntly  high  response  rates  (The 
Univen  ity  of  Michigan  Survey  of 
Consun  ler  Attitudes). 

Use  c  f  the  Information:  The  primary 
immed  ate  use  of  the  data  will  be  in 
Scienc*  and  Engineering  Indicators — 
2006,  a  biannual  statistical  report  from 
the  Nat  onal  Science  Board  to  the 
Preside  it  and  Congress  on  the  state  of 
science  and  engineering  in  the  United 
States.  The  report  includes  a  chapter  on 
public  uiderstanding  of  and  attitudes 
toward  science  and  technology.  Science 
and  En  ;ineering  Indicators  is  used 
extensi  vely  by  officials  and  researchers 
in  govamment,  education,  industry,  and 
professional  and  nonprofit  associations 
both  ii  the  United  States  and  abroad. 

hi  a(  dition,  NSF's  Office  of 
Legisla  live  and  Public  Affairs  uses  the 
inform  ition  from  this  data  collection  in 
prepar  ng  speeches  and  testimony  for 
NSF  e:  ecutives.  The  information  is  also 
used  ii  1  NSF's  Aimual  Report  and  in 


various  publications  prepared  by  NSF's 
Division  of  Science  Resources  Statistics. 

Respondents:  Individuals. 

Estimated  Number  of  Respondents: 
2000. 

Burden  on  the  Public:  NSF  will  add 
questions  averaging  15  minutes  of 
survey  time  to  2000  interviews  to  be 
conducted  as  part  of  the  survey  of 
Consumer  Attitudes.  This  computes  to 
500  public  burden  hours  in  2004. 

Frequency  of  Responses:  NSF  collects 
data  on  public  attitudes  and 
understanding  occasionally,  at 
approximately  two  to  three  year 
intervals. 

Comments:  Written  comments  are 
invited  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
or  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  November  6,  2003. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer.  National  Science 

Foundation. 

[FR  Doc.  03-28392  Filed  11-12-03;  8:45  am] 

BILLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254, 50-265] 

Exelon  Generation  Company,  LLC, 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2;  Notice  of  Availability  of 
Draft  Supplement  16  to  Generic 
Environmental  Impact  Statement  and 
Public  Meeting  for  the  License 
Renewal  of  Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draft 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
licenses  DPR-29  and  DPR-30  for  an 
additional  20  years  of  operation  at  Quad 
Cities  Nuclear  Power  Station  (QCNPS). 
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QCNPS  is  located  in  Rock  Island 
County,  Illinois,  approximately  4  miles 
north  of  Cordova,  Illinois.  Possible 
alternatives  to  the  proposed  action 
{license  renewal)  include  no  action  and 
reasonable  alternative  energy  sources. 
The  draft  supplement  to  the  GEIS  is 
available  for  pubUc  inspection  in  the 
NRC's  Public  Document  Room  (PDR) 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or,  electronically,  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/readingnn.html  (the 
Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
reference  staff  at  1-800-397-4209  or 
301-415-4737.  or  by  e-mail  to 
pdi®nrc.gov.  In  addition,  the  Cordova 
District  Library,  402  Main  Avenue, 
Cordova,  Illinois;  the  River  Valley 
Library,  214  South  Main  Street,  Port 
Byron,  Illinois;  and  the  Davenport 
Public  Library,  321  Main  Street, 
Davenport,  Iowa,  have  agreed  to  make 
the  draft  supplement  to  the  GEIS 
available  for  public  inspection. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  January  27,  2004. 
Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written 
comments  on  the  draft  supplement  to 
the  GEIS  should  be  sent  to:  Chief.  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mailstop  T-6D  59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m 
and  4:15  p.m.  on  Federal  workdays. 
Electronic  comments  may  be  submitted 
to  the  NRC  by  e-mail  at 
QuadCitiesEIS@nrc.gov.  All  comments 
received  by  the  Commission,  including 
those  made  by  Federal,  State,  and  local 
agencies.  Native  American  Tribes,  or 
other  interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  PDR  in  Rockville, 
Maryland,  and  from  the  PARS 
component  of  ADAMS. 


The  NRC  staff  wUl  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supplement  to  the 
GEIS  and  to  accept  public  comments  on 
the  document.  The  public  meeting  will 
be  held  on  December  16,  2003,  at  The 
Mark  of  the  Quad  Cities,  1201  River 
Drive,  Moline,  Illinois.  There  will  be 
two  sessions  to  accommodate  interested 
parties.  The  first  session  will  commence 
at  1:30  p.m.  and  will  continue  until  4:30 
p.m.  The  second  session  will  commence 
at  7  p.m.  and  will  continue  until  10  p.m. 
Both  meetings  will  be  transcribed  and 
will  include:  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS,  and  (2)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  report. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  at  the  same 
location.  No  comments  on  the  draft 
supplement  to  the  GEIS  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meeting 
or  in  writing,  as  discussed  below. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  Louis  L.  Wheeler  by 
telephone  at  1-800-368-5642, 
extension  1444,  or  by  e-mail  at 
dxw@nrc.gov  no  later  than  December  10, 
2003.  Members  of  the  public  may  also 
register  to  provide  oral  comments 
within  15  minutes  of  the  start  of  each 
session.  Individual,  oral  comments  may 
be  limited  by  the  time  available, 
depending  on  the  number  of  persons 
who  register.  If  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  the  need  should  be  brought  to 
Mr.  Wheeler's  attention  no  later  than 
December  10,  2003,  to  provide  the  NRC 
staff  adequate  notice  to  determine 
whether  the  request  can  be 
accommodated. 

For  further  information,  contact:  Mr. 
Louis  L.  Wheeler,  License  Renewal  and 
Environmental  Impacts  Program, 
Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555- 
0001.  Mr.  Wheeler  may  be  contacted  at 
the  aforementioned  telephone  number 
or  e-mail  address. 
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For  The  Nuclear  Regulatory  Conunission. 
Pao-Tsiii  Kuo, 

iVogro/n  Director,  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regtilatoiy  Improvement  Pmgrams.  Office  of 
Nuclear  Reactor  Regulation. 
iFRDoc.  03-28411  Filed  11-12-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Sul>commlttee  Meeting  on 
Thermal-Hydraulic  Ptienomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  November  19  and  20.  2003 
Room  T-2B3,  11545  Rockville  Pike. 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  November,  2003. 


Wednesday  and  Thursday.  November 
19-20,  2003—8:30  a.m.  until  the 
conclusion  of  business.  The 
Subcommittee  will  discuss  the  ongoing 
development  by  the  Office  of  Nuclear 
Regulatory  Research  of  the  TRAC/ 
RELAP  Advanced  Computational 
Engine  (TRACE).  This  is  an  advanced 
nuclear  reactor  thermal-hydraulic 
systems  analysis  computer  code,  which 
is  intended  to  replace  several  other, 
more  specialized  reactor  analytical 
tools.  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  matter.  The 
Subcommittee  will  gather  information,  * 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Members  of  the  pubfic  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  RaJph  Caruso 
(Telephone:  301-415-1813)  five  days      - 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  pennitted 
diiring  the  meeting. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (e.t.).  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 
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Dated:  November  5,  2003. 
Slier  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  03-28414  Filed  11-12-03;  8:45  am] 

HJJNQ  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Solicitation  of  Public  Comments  on  ttie 
Fourth  Year  of  implementation  of  the 
Reactor  Oversight  Process 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Request  for  public  comment. 
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SUMMARY:  Nearly  4  years  have  elapsed 
since  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  implemented  its 
revised  Reactor  Oversight  Process 
(ROP).  The  NRC  is  currently  solicitinjg 
comments  from  members  of  the  public, 
Ucensees,  and  interest  groups  related  to 
the  implementation  of  the  ROP.  This  is 
a  followup  to  the  FRN  issued  in 
November  2002,  which  requested 
feedback  on  the  third  year  of 
implementation. 

DATES:  The  comment  period  expires  on 
December  31.  2003.  The  NRC  will 
consider  comments  received  after  this 
date  if  it  is  practical  to  do  so,  but  is  only 
able  to  ensiue  consideration  of 
comments  received  on  or  before  this 
date. 

AOOftESSES:  Comments  may  be  e-mailed 
to  nrcTep@nrc.gov  or  sent  to  Michael  T. 
Lesar.  C3uef.  Rules  and  Directives 
Branch,  Office  of  Administration  (Mail 
Stop  T-6D59).  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555-  _ 
0001.  Comments  may  also  be  hand- 
deUvered  to  Mr'c  Lesar  at  11554 
Rockville  Pike,  Rockville,  Maryland. 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Documents  created  or  received  at  the 
NRC  after  November  1. 1999.  are 
available  electronically  through  the 
NRC's  Public  Electronic  ReacUng  Room 
on  the  Intemf^  at  http://www.nrc.gov/ 
readmg-nn.html.  From  this  site,  the 
public  can  access  the  NRC's 
Agencywide  Docmnents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  the 
NRC's  public  docimients.  For  more 
information,  contact  the  NRC's  Public 
Docimient  Room  (PDR)  reference  staff  at 
301-415-4737  or  800-397-4209,  or  by 
e-mail  at  pdi%nrc.gov. 
FOR  RIRTHER  INFORMATION  CONTACT:  Mr. 
Michael  J.  Maley,  Office  of  Nuclear 
Reactor  Regulation  (Mail  Stop  OWFN 
7A15).  U.S.  Nuclear  Regulatory 


Commission,  Washington  DC  20555- 
0001.  Mr;  Maley  can  also  be  reached  by 
telephone  at  301-415-2919  or  by  e-mail 
at  ni/mJdnir.gov. 
SUPPLEMENTARY  INFORMATION: 

Program  Overview 

The  mission  of  the  NRC  is  to  regulate 
the  civilian  uses  of  nuclear  materials  in 
the  United  States  to  protect  the  health 
and  safew  of  the  public  and  the 
environiaent,  and  to  promote  the 
commoni  defense  and  security  by 
preventing  the  proliferation  of  nuclear 
material.  This  mission  is  accomplished 
through  the  following  activities: 

•  Lice  ise  nuclear  facilities  and  the 
possessii  tn,  use,  and  disposal  of  nuclear 
material! . 

•  Devi  (lop  and  implement 
requiren  ents  governing  licensed 
activitiei . 

•  Insp  ect  and  enforce  licensee 
activitiei ;  to  ensure  compliance  with 
these  re<  uirements  and  the  law. 

While  the  NRC's  responsibility  is  to 
monitor  and  regulate  licensees' 
perform)  ince,  the  primary  responsibility 
for  safe  i  iperation  and  handling  of 
nuclear  naterials  rests  with  each 
licensee 

As  th«  nuclear  industry  in  the  United 
States  hi  is  matiired  for  more  than  26 
years,  ti  e  NRC  and  its  licensees  have 
learned  much  about  how  to  safely 
operate  luclear  facilities  and  handle 
nuclear  materials.  In  April  2000,  the 
NRC  be|  an  to  implement  more  effective 
and  effi  lient  inspection,  assessment, 
and  enf(  trcement  approaches,  which 
apply  ii  sights  from  these  years  of 
regulate  ry  oversight  and  nuclear  facility 
operation.  The  NRC  has  also 
incorporated  risk  informed  principles 
and  teciniques  into  its  oversight 
activities.  A  risk  informed  approach  to 
oversight  enables  the  NRC  to  more 
appropiiately  apply  its  resources  to 
oversight  of  operational  areas  that 
contribute  most  to  safe  operation  at 
nuclear  facilities. 

Aftericonducting  a  6-month  pilot 
prograA  in  1999,  assessing  the  results, 
and  inqorporating  the  lessons  learned, 
the  NR|;  began  implementing  the 
revisedl  Reactor  Oversight  Process  (ROP) 
at  all  li3  nuclear  facilities  (except  D.C. 
Cook)  an  April  2,  2000.  Inherent  in  the 
ROP  aitthe  following  key  NRC 
perfonAance  goals: 

(1)  V  aintain  safety  by  establishing 
and  im  jlementing  a  regulatory  oversight 
procesj  that  ensiues  that  plants  are 
operatf  d  safely. 

(2)  E  ihance  public  confidence  by 
increaf  ing  the  predictability, 
consist  ency,  and  objectivity  of  the 
oversij  ht  process;  prgviding  timely  and 
under!  tandable  information;  and 


providing  opportunities  for  meaningful 
involvement  by  the  public. 

(3)  Improve  the  effectiveness, 
efficiency,  and  realism  of  the  oversight 
process  by  implementing  a  process  of 
continuous  improvement. 

(4)  Reduce  uimecessary  regulatory 
burden  through  the  consistent 
application  of  the  process  and 
incorporation  of  lessons  learned. 

Key  elements  of  the  ROP  include 
revised  NRC  inspection  procedures, 
plant  performance  indicators,  a 
significance  detennination  process,  and 
an  assessment  program  that  incorporates 
various  risk-informed  thresholds  to  help 
determine  the  level  of  NRC  oversight 
and  enforcement.  Since  process 
development  began  in  1998,  the  NRC 
has  frequently  commimicated  with  the 
public  by  various  means.  These  have 
included  conducting  public  meetings  in 
the  vicinity  of  each  licensed  commercial 
nuclear  power  plant,  issuing  FRNs 
soliciting  feedback  on  the  process, 
publishing  press  releases  about  the  new 
process,  conducting  multiple  public 
workshops,  placing  pertinent 
background  information  in  the  NRC's 
Public  Document  Room,  and 
establishing  an  NRC  Web  site  containing 
easily  accessible  information  about  the 
new  program  and  licensee  performance. 

NRC  Public  Stakeholder  Comments 

The  NRC  continues  to  be  interested  in 
receiving  feedback  from  members  of  the 
public,  various  public  stakeholders,  and 
industry  groups  on  their  insights 
regarding  the  fourth  year  of 
implementation  of  the  ROP.  In 
particular,  the  NRC  is  seeking  responses 
to  the  questions  listed  below,  which 
will  provide  important  information  that 
the  NRC  can  use  in  ongoing  program 
improvement.  A  summary  of  the 
feedback  obtained  will  be  provided  to 
the  Commission  and  included  in  the 
annual  ROP  self-assessment  report. 


Questions 

Questions  Related  to  Specific  ROP 
Program  Areas 

(As  appropriate,  please  provide 
specific  examples  and  suggestions  for 
improvement.) 

(1)  Does  the  Performance  Indicator 
Program  minimize  the  potential  for 
Ucensees  to  take  actions  that  adversely 
impact  plant  safety? 

(2)  Does  appropriate  overlap  exist 
between  the  Performance  Indicator 
Program  and  the  Inspection  Program? 

(3)  Do  reporting  conflicts  exist,  or  is 
there  unnecessary  overlap  between 
reporting  requirements  of  the  ROP  and 
those  associated  with  the  Institute  of 
Nuclear  Power  Operations  (INPO),  the 
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World  Association  of  Nuclear 
Operations  (WANO),  or  the 
Maintenance  Rule? 

(4)  Does  NEI  99-02.  "Regulatory 
Assessment  Performance  Indicator 
Guideline"  provide  clear  guidance 
regarding  Performance  Indicators? 

(5)  Is  the  information  in  the 
inspection  reports  useful  to  you? 

(6)  Does  the  Significance 
Determination  Process  yield  equivalent 
results  for  issues  of  similar  significance 
in  all  ROP  cornerstones? 

(7)  Does  the  NRC  take  appropriate 
actions  to  address  performance  issues 
for  those  licensees  outside  of  the 
Licensee  Response  Column  of  the 
Action  Matrix? 

(8)  Is  the  information  contained  in 
assessment  reports  relevant,  useful,  and 
written  in  plain  English? 

Questions  Related  to  the  Efficacy  of  the 
Ovemll  Reactor  Oversight  Process  (ROP) 

(As  appropriate,  please  provide 
specific  examples  and  suggestions  for 
improvement.) 

(9)  Are  the  ROP  oversight  activities 
predictable  [i.e..  controlled  by  the 
process)  and  objective  (i.e.,  based  on 
supported  facts,  rather  than  relying  on 
subjecting  judgement)? 

(10)  Is  the  ROP  risk-informed,  in  that 
the  NRC's  actions  are  graduated  on  the 
basis  of  increased  significance? 

(11)  Is  the  ROP  understandable  and 
are  the  processes,  procedures  and 
products  clear  and  written  in  plain 
English? 

(12)  Does  the  ROP  provide  adequate 
assurance  that  plants  are  being  operated 
and  maintained  safely? 

(13)  Does  the  ROP  improve  ths 
efficiency,  effectiveness,  and  realism  of 
the  regulatory  process? 

(14)  Does  the  ROP  enhance  public 
confidence? 

(15)  Has  the  public  been  afforded 
adequate  opportunity  to  participate  in 
the  ROP  and  to  provide  inputs  and 
comments? 

(16)  Has  the  NRC  been  responsive  to 
public  inputs  and  comments  on  the 

•ROP? 

(17)  Has  the  NRC  implemented  the 
ROP  as  defined  by  program  documents' 

(18)  Does  the  ROP  reduce  unnecessary 
regulatory  burden  on  licensees? 

(19)  Does  the  ROP  result  in 
imintended  consequences? 

(20)  Would  you  benefit  if  the  NRC 
conducted  a  ROP  Public  Workshop  in 
the  future? 

(21)  Please  provide  any  additional 
information  or  comments  on  other 
program  areas  related  to  the  Reactor 
Oversight  Process. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  November,  2003. 
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For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Inspection  Program  Branch,  Division  of 
Inspection  Program  Management.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  03-28413  Filed  11-12-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Opportunity  To  Comment  on 
Model  Safety  Evaluation  on  Technical 
Specification  Improvement  Regarding 
Revision  to  the  Completion  Time  In 
STS  3.6.3,  "Containment  Isolation 
Valves"  for  Combustion  Engineering 
Pressurized  Water  Reactors  Using  the 
Consolidated  Line  Item  Improvement 
Process 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comment. 


SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  safety  evaluation  (SE)  relating  to 
changes  to  the  completion  time  in 
Standard  Technical  Specifications  {STS) 
3.6.3  "Containment  Isolation  Valves 
(Atmospheric  and  Dual)."  The  proposed 
change  to  the  Technical  Specifications 
(TS)  would  extend  to  7  days  the 
completion  time  to  isolate  the  affected 
penetration  flow  path  when  selected 
containment  isolation  valves  (CIVs)  are 
inoperable  in  either  a  penetration  flow 
path  with  two  CIVs  or  in  a  penetration 
flow  path  with  one  CIV  in  a  closed 
system.  This  change  is  based  on 
analyses  provided  in  a  generic  topical 
report  submitted  by  the  former 
Combustion  Engineering  Owner's  Group 
(CEOG;  now  incorporated  into  the 
Westinghouse  Owners  Group).  The 
Owners  Group  participants  in  the 
Technical  Specification  Task  Force 
(TSTF)  proposed  this  change  to  the  STS 
in  Change  Traveler  TSTF-373.  Revision 
2.  This  notice  also  includes  a  model  no 
significant  hazards  consideration 
(NSHC)  determination  relating  to  this 
matter. 

The  purpose  of  these  models  is  to 
permit  the  NRC  to  efficiently  process 
amendments  to  incorporate  this'change 
mto  plant-specific  TS  for  Combustion 
Engineering  (CE)  pressurized  water 
reactors  (PWRs).  Licensees  of  nuclear 
power  reactors  to  which  the  models 
apply  could  request  amendments 
conforming  to  the  models,  hi  such  a 
request,  a  licensee  should  confirm  the 
applicability  of  the  SE  and  NSHC 
detennination  to  its  reactor.  The  NRC 
staff  is  requesting  comments  on  the 


model  SE  and  model  NSHC 
determination  before  announcing  their 
availability  for  referencing  in  license 
amendment  applications. 
DATES:  The  comment  period  expires  on 
December  15,  2003.  Comments  received 
after  this  date  will  be  considered  if  it  is 
pracUcal  to  do  so,  but  the  Commission 
IS  able  to  ensure  consideration  only  for 
conunents  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be 
submitted  either  electronically  or  via 
U.S.  mail. 

Submit  written  comments  to:  Chief, 
Rules  and  Du-ectives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop:  T-6  D59, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Hand  deliver  comments  to:  11545 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRCs  Public  Document 
Room,  One  White  Flint  North.  Public 
Hie  Area  01-F21.  11555  RockviUe  Pike 
(first  floor).  Rockville.  Maryland. 

Comments  may  be  submitted  by 
electronic  mail  to  CUIP@nrc.gov. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Reckley,  Mail  Stop:  0-7D1, 
Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-1323. 
SUPPLEMENTARY  INFORMATION: 
Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  hn'provement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,"  was  issued  on  March 
20,  2000.  The  Consolidated  Line  Item 
Improvement  Process  (CLIIP)  is 
intended  to  improve  the  efficiency  and 
transparency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the  STS 
in  a  manner  that  supports  subsequenf 
license  amendment  applications.  The 
CLIIP  includes  an  opportunity  for  the 
public  to  comment  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  fikely  be  offered  for 
adoption  by  licensees.  This  notice  is 
soliciting  comment  on  a  proposed 
change  to  the  STS  that  changes  the 
containment  isolation  valve  (CIV) 
completion  times  for  the  CE  STS, 
NUREG-1432,  Revision  2.  The  CUIP 
directs  the  NRC  staff  to  evaluate  any 
comments  received  for  a  proposed 
change  to  the  STS  and  to  either 
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reconsider  the  change  or  proceed  with 
announcing  the  availabihty  of  the 
change  for  proposed  adoption  by 
licensees.  Those  licensees  opting  to 
apply  for  the  subject  change  to  TSs  are 
responsible  for  reviewing  the  staffs 
ev^uation.  referencing  the  applicable 
technical  justifications,  and  providing 
any  necessary  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  would  be 
processed  and  noticed  in  accordance 
with  applicable  rules  and  NRC 
procedures. 

This  notice  involves  an  increase  in 
the  allowed  completion  times  to  isolate 
the  affected  penetration  flow  path  when 
selected  CIVs  are  inoperable  at  CE 
PWRs.  The  CEOG  proposed  this  change 
for  incorporation  into  the  STS  as  TSTF- 
373,  Revision  2,  This  change  is  based  on 
the  staff  approved  generic  analyses 
contained  in  the  CEOG  Document  CE 
NPSD-1168-A,  "Joint  Applications 
Report  for  Contaimnent  Isolation  Valve 
AOT  Extension,"  dated  January  2001, 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
(ADAMS  Accession  Number 
ML010780257)  at  the  NRCWeb  site 
http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  Ptjblic  Document  Room  Reference 
staff  by  telephone  at  1-800-397^209, 
301^15-4737,  or  by  e-mail  to 
pdi@nrc.gov. 

Apjilicability 

This  proposed  change  to  revise  the  TS 
completion  times  for  selected  CIVs  is 
applicable  to  CE  PWRs. 

To  efficiently  process  the  incoming 
license  amendment  applications,  the 
staff  requests  each  licensee  applying  for 
the  changes  addressed  by  TSTF-373 
using  the  CLIIP  to  address  the  plant- 
specific  verifications  identified  in  the 
model  SE.  Namely,  each  licensee  should 
include  in  its  application  that  it  has 
verified  that: 

(a)  The  supporting  information  in  CE 
NPSD-1168-A  is  applicable  to  their 
plant  and  the  specific  penetrations  for 
which  the  licensee  is  requesting  an 
extended  completion  time  (i.e.,  the 
specific  penetrations  are  consistent  with 
those  anaFyzed  per  the  risk  guidelines  of 
Regvdatory  Guide  (RG)  1.177,  "An 
Approach  for  Plant-Specific,  Risk- 
Informed  Decision  Making:  Technical 
Specifications,"  and  fall  within  the  14 
contaimnent  penetration  configurations 
in  the  report). 


(b)  They  have  evaluated  and 
substantii  ted  that  external  events  will 
not  affect  the  results  of  the  analysis 
supportir  g  the  extended  completion 
times. 

(c)  Any  plant-specific  analyses  used 
to  suppor  t  the  amendment  request  have 
used  an  a  :ceptable  probabilistic  risk 
analyses  PRA)  quality  as  described  in 
RG  1.177 

(d)  Plant-specific  implementation  "of 
this  chan  ye  includes  verification  of  the 
operabili  y  of  the  remaining  CIV(s)  in  a 
penetratii  )n  flow  path  before  entering 
the  exten  ied  completion  time  for 
correctiv(  i  maintenance.  Plant-specific 
implemei  itation  of  this  change  includes 
verificati  )n  that  the  affected  penetration 
will  rems  in  physically  intact  or  be 
isolated  s  o  as  to  not  permit  a  release  to 
the  outsii  le  environment. 

(e)  The  y  have  verified  that  the 
additive :  lature  of  multiple  failed  CIVs 
and  the  f  ossibility  of  entering  multiple 
allowed  i  »utage  times  (AOTs)  have  been 
address©  1  as  part  of  the  analysis. 

(f)  Apf  lications  that  propose  changes 
for  confi  urations  not  addressed  by  the 
groups  d  sscribed  in  CE  NPSD-1168-A 
include  i  plant-specific  analysis  to 
justify  th  B  completion  time  extension. 
(Note  thi  t  such  proposals  will  require 
staff  revi  3w  of  the  specific  penetrations 
and  relal  3d  justifications  for  the 
propose*  extension  in  completion 

times.) 

The  C  JIP  does  not  prevent  licensees 
from  req  lesting  an  alternative  approach 
or  propd  sing  the  changes  without  the 
requeste  1  verifications.  Variations  from 
the  appr  )ach  recommended  in  this 
notice  ni  ay,  however,  require  additional 
review  b  y  the  NRC  staff  and  may 
increase  the  time  and  resources  needed 
for  the  n  iview. 

Public  ^  otices 

This  r  otice  requests  comments  from 
interests  d  members  of  the  public  within 
af  the  date  of  publication  in  the 
Register.  Following  the  staffs 


result  o 


30  days 
Federal 

evaluation  of  comments  received  as  a 


this  notice,  the  staff  may 


reconsi<  er  the  proposed  change  or  may 
proceed  with  announcing  the 
availabi  ity  of  the  change  in  a  ~ 
subsequ  ent  notice  (perhaps  with  some 
changes  to  the  SE  or  proposed  NSHC 
determi  lation  as  a  result  of  public 
commei  its).  If  the  staff  announces  the 
availabuity  of  the  change,  licensees 
wishin;  to  adopt  the  change  will  submit 
an  application  in  accordance  with 
applicable  rules  and  other  regulatory 
require!  nents.  The  staff  will  in  turn 
issue  fo  r  each  application  a  notice  of 
considc  ration  of  issuance  of  amendment 
to  facility  operating  license(s),  a 
propos  d  NSHC  determination,  and  an 


opportunity  for  a  hearing.  A  notice  of 
issuance  of  an  amendment  to  operating 
license(s)  will  also  be  issued  to 
announce  the  revised  requirements  for   . 
each  plant  that  applies  for  and  receives 
the  requested  change. 

Proposed  Safety  Evaluation 

Nuclear  Regulatory  Commission, 
Office  of  Nuclear  Reactor  Regulation, 
Consolidated  Line  Item  Improvement. 

Technical  Specification  Task  Force 
(TSTF)  Change  TSTF-373,  "Increase 
CIV  Completion  Time  in  Accordance 
with  CE-NPSD-1168". 

1.0    Introduction 

By  application  dated  [    ],  [Licensee] 
(the  licensee)  requested  changes  to  the 
Technical  Specifications  (TS)  for 
[facility].  The  proposed  changes  would 
revise  TS  3.6.3,  "Containment  Isolation 
Valves  (Atmospheric  and  Dual),"  by 
extending  to  7  days  the  completion  time 
to  isolate  the  affected  penetration  flow 
path  when  selected  containment 
isolation  valves  (CIVs)  are  inoperable  in 
either  a  penetration  flow  path  with  two 
CIVs  or  in  a  penetration  flow  path  with 
one  CrV  in  a  closed  system. 

2.0    Regulatory  Evaluation 

The  existing  Limiting  Condition  for 
Operation  (LCO)  3.6.3,  requires  that 
each  CrV  be  operable.  The  operability  of 
CIVs  ensures  that  the  containment  is 
isolated  during  a  design  basis  accident 
and  is  able  to  perform  its  function  as  a 
barrier  to  the  release  of  radioactive 
material.  If  a  CIV  is  inoperable  in  one  or 
more  penetrations,  the  ciurent  required 
action  is  to  isolate  the  penetration  or 
restore  the  inoperable  CIV  to  operable 
status  within  4  hours  for  penetrations 
with  2  CrVs  and  within  72  hoius  for 
penetrations  with  a  single  CIV  and  a 
closed  system.  The  times  specified  for 
performing  these  actions  were 
considered  reasonable,  given  the  time 
required  to  isolate  the  penetration  and 
the  relative  importance  of  ensuring 
containment  integrity  during  plant 
operation.  In  the  case  of  a  single  CIV 
and  a  closed  system,  the  specified 
completion  time  takes  into 
consideration  the  ability  of  the  closed 
system  to  act  as  a  penetration  boundary. 

In  June  1999,  the  Combustion 
Engineering  (CE)  Owners  Group  (CEOG) 
submitted  the  joint  application  report 
(JAR)  CE  NPSD-1168  which  provided  a 
risk-informed  justification  for  extending 
the  TS  allowed  outage  time  (AOT)  (also 
referred  to  as  completion  time),  for  an 
inoperable  CIV  from  the  current  4  hours 
or  72  hours  to  7  days.  The  staff  used  the 
guidance  of  Regulatory  Guide  (RG) 
1.174,  "An  Approach  for  Using 
Probabilistic  Risk  Assessment  in  Risk- 


Informed  Decisions  on  Plant-Specific 
Changes  to  the  Current  Licensing  Basis 
1998,"  and  RG  1.177.  "An  Approach  for 
Plant-Specific,  Risk-Informed  Decision 
Making:  Technical  Specifications, 
1998,"  in  performing  its  review  of  this 
topical  report.  RG  1.177  provides  a 
three-tiered  approach  to  evaluate  the 
risks  associated  with  proposed  license 
amendments.  The  first  tier  evaluates  the 
probabilistic  risk  assessment  (PRA) 
model  and  the  impacts  of  the  changes 
on  plant  operational  risk.  The  second 
tier  addresses  the  need  to  preclude 
potentially  high  risk  configurations, 
should  additional  equipment  outages 
occur  during  the  AOT.  The  third  tier 
evaluates  the  licensee's  configiuBtion 
risk  management  program  (CRMP)  to 
ensure  that  the  removal  of  equipment 
fi-om  service  immediately  prior  to  or 
during  the  proposed  AOT  will  be 
appropriately  assessed  fi-om  a  risk 
perspective.  RG  1.174  provided  the 
guidelines.to  determine  the  risk  level 
associated  vtrith  the  proposed  change. 
The  staffs  safety  evaluation  (SE)  dated 
June  16,  2000,  concluded  that,  based  on 
the  use  of  boimding  risk  parameters  for 
CE-designed  plants,  the  proposed 
increase  in  the  CIV  AOT  fi-om  4  hours 
(2  or  more  CIVs)  or  72  hours  (single  CIV 
and  closed  system)  to  7  days  does  not 
result  in  an  unacceptable  incremental 
conditional  core  damage  probability 
(ICCDP)  or  incremental  conditional 
large  early  release  probability  (ICLERP), 
according  to  the  criteria  of  RG  1.177, 
provided  that  certain  conditions 
specified  in  the  staff  SE  were  acceptably 
addressed  by  individual  licensees 
referencing  the  JAR  in  plant-specific 
submittals. 

The  staffs  SE  associated  with  NPSD- 
1168  was  issued  prior  to  the  changes 
associated  with  10  CFR  50.65(aK4), 
which  became  effective  on  November 
28,  2002.  With  the  implementation  of  10 
CFR  50.65(a)(4),  licensees  are  required 
to  assess  and  manage  tiie  risk  that  may 
result  from  proposed  maintenance 
activities.  The  activities  necessary  for 
implementation  of  10  CFR  50.65(a)(4) 
satisfy  and  supercede  a  number  of  the 
conditions  in  the  staff  SE  for 
implementing  the  JAR. 

The  approval  of  TSTF-373.  Revision 
2.  followed  the  staffs  review  of  CE 
NPSD-1168  and  specified  tiie 
applicable  conditions  to  be  addressed  in 
order  to  implement  the  7-day 
completion  time  for  an  inoperable  CIV. 
These  conditions  are  as  follows: 

(a)  The  supporting  information  in  CE 
NPSD-1168-A  is  applicable  to  tiieir 
plant  and  the  specific  penetrations  for 
which  the  licensee  is  requesting  an 
extended  completion  time  (i.e.,  the 
specific  penetrations  are  consistent  with 
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those  analyzed  per  the  risk  guidelines  of 
Regulatory  Guide  (RG)  1.177,  "An 
Approach  for  Plant-Specific.  Risk- 
Informed  Decision  Making:  Technical 
Specifications."  and  fall  within  the  14 
containment  penetration  configurations 
in  the  report). 

(b)  They  have  evaluated  and 
substantiated  that  external  events  will 
not  affect  the  results  of  the  analysis 
supporting  the  extended  completion 
times. 

(c)  Any  plant-specific  analyses  used 
to  support  the  amendment  request  have 
used  an  acceptable  probabilistic  risk 
analyses  (PRA)  quality  as  described  in 
RG  1.177. 

(d)  Plant  specific  implementation  of 
this  change  includes  verification  of  the 
operability  of  the  remaining  CIV(s)  in  a 
peneti^tion  flow  path  before  entering 
the  extended  completion  time  for 
corrective  maintenance.  Plant  specific 
implementation  of  this  change  includes 
verification  that  the  affected  penetration 
will  remain  physically  intact  or  be 
isolated  so  as  to  not  permit  a  release  to 
the  outside  environment. 

(e)  They  have  verified  that  the 
additive  nature  of  multiple  failed  CIVs 
and  the  possibility  of  entering  multiple 
allowed  outage  times  (AOTs)  have  been 
addressed  as  part  of  the  analysis. 

(f)  Applications  that  propose  changes 
for  configurations  not  addressed  by  tiie 
groups  described  in  CE  NPSD-1168-A 
include  a  plant-specific  analysis  to 
justify  the  completion  time  extension. 
[Note  that  such  proposals  will  require 
staff  review  of  the  specific  peneti^tions 
and  related  justifications  for  the 
proposed  extension  in  completion 
times.] 


3.0  Technical  Evaluation 

3.1  Statement  of  Proposed  Changes 

The  proposed  changes  to  TS  3.6.3 
include: 

1.  The  existing  Condition  A.  with 
related  required  action  and  completion 
time,  is  replaced  by  new  Conditions  A 
and  B.  The  new  Condition  A  retains  the 
required  actions  and  completion  times 
of  existing  Required  Action  A;  however, 
the  new  Condition  A  is  applicable  to  tiie 
containment  sump  supply  valves  to  die 
ECCS  and  containment  spray  pumps, 
Mid  those  penetrations  that  do  not  meet 
the  related  criteria  and  analyses 
contained  in  CE  NPSD-1168-A.  The 
new  Required  Action  B  retains  the 
required  actions  of  existing  Required 
Action  A  and  the  completion  times  for 
existing  Required  Action  A.2.  New 
Condition  B  is  the  same  as  existing 
Condition  A,  except  tiiat  it  does  not 
apply  to  Conditions  A.  E.  and  F.  In 


addition,  tiie  completion  time  for 
Required  Action  B.l  is  7  days. 

2.  Existing  Required  Action  C  is 
relabeled  Required  Action  D  and  the 
completion  time  for  Required  Action 
G.l  (new  D.l)  is  changed  from  "72 
hours"  to  "72  hours  for  tiiose 
penetiations  that  do  not  meet  the  7-day 
criteria  and  7  days  for  those 
penetrations  that  meet  the  7-day 
criteria." 

3.  Existing  Required  Actions  B,  D,  E. 
Md  F  and  references  to  tiiose  Actions  in 
the  specification  are  relabeled  C,  E,  F, 
and  G  respectively. 

3.2    Evaluation  of  Proposed  Changes 
The  CIV  penetration  configurations 
may  be  categorized  into  three  groups. 
These  groups  are: 

1.  av  penetration  configurations  that 
wrere  not  analyzed  in  Uie  JAR  and  in  tiie 
plant  specific  analysis; 

2.  Crv  penetration  configurations  that 
fall  within  the  14  containment 
penetration  configiuBtions  considered 
in  the  JAR;  and 

3^.  CIV  penetration  configurations  that 
were  not  considered  in  the  JAR  but  a 
plant  specific  analysis  was  provided  to    ' 
-  '"fjjfy  ^  7  day  completion  time. 

The  CIVs  for  which  no  analysis  was 
provided  include  the  containment  siunp 
supply  valves  to  tiie  ECCS  and 
containment  spray  pumps,  valves 
associated  with  the  Main  Feedwater 
System.  Main  Steam  Isolation  Valves, 
and  [list  of  plant  specific  valves).  For 
these  CIVs,  tiie  completion  times  for  an 
inoperable  valve  will  not  change.  Thus, 
either  the  4  hour  completion  time  of 
Required  Action  A.l  or  the  72  hour 
completion  time  for  Required  Action 
D.l  will  apply,  depending  on  whetiler 
the  peneti-ation  has  two  valves  or  has  a 
single  CIV  within  a  closed  system. 

For  those  CIV  penetration 
configurations  that  fall  witiiin  the  14 
containment  penetration  configurations 
considered  in  tiie  JAR,  tiie  licensee 
verified  that  tiie  JAR  results  were 
applicable  to  [plant  name].  [The 
analysis  also  evaluated  tiie  risk  for  tiiose 
CIV  penetration  configurations  that 
were  not  considered  in  the  JAR.  The  risk 
measures  used  to  assess  the  impact  of 
the  proposed  changes  for  these 
configurations  in  this  analysis  are 
consistent  with  the  measures  defined  in 
RGs  1.174  and  1.177.  This  analysis  also 
took  into  consideration  plant-specific 
external  events  to  show  how  they  would 
affect  the  results  of  the  analysis 
supporting  the  extended  completion 
times.] 

hi  addition,  the  licensee  verified  that 
tiie  additive  nature  of  multiple  failed 
CIVs.  and  the  possibility  of  entering 
multiple  AOTs.  had  been  addressed  as 
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part  of  the  analysis.  The  results 
demonstrated  that  these  situations 
resulted  in  risk  consistent  with  the 
ICCDP  and  ICLERP  guidelines  of  RG 
1.177.  so  that  defense-in-depth  for  the 
safety  systems  is  maintained.  The 
analysis  demonstrated  that  there  would 
be  no  impact  from  any  of  the  above 
considerations,  and  that  the  ICCDP  and 
ICLERP  for  [plant  name]  are  well  within 
the  RG  1.1.77  guidelines  of  5.0  E-7  and 
5.0  E-8,  respectively.  The  staff  finds 
that,  from  the  analysis  perspective,  the 
increase  in  the  completion  times  from  4 
hours  (2  CIVs)  or  72  hours  (single  CIV 
and  closed  system)  to  7  days  is  justified. 

The  JAR  and  the  plant-specific 
analysis  assimied  that  the  penetrations 
remain  physically  intact  so  that  their 
integrity  is  maintained.  In  instances 
where  corrective  or  preventive 
maintenance  activities  would  be 
performed  on  penetrations  and  CIVs 
while  in  modes  requiring  these  valves  to 
be  operable,  the  licensee  has  confirmed 
that  these  activities  will  be  monitored  to 
ensure  that  the  integrity  of  the 
penetration  is  not  compromised  during 
the  maintenance.  The  licensee  has 
stated  that  the  operability  of  the 
remaining  CIV(s)  in  a  penetration  flow 
path  will  be  verified  before  entering  the 
extended  completion  time  for  corrective 
maintenance  and  that  measures  will  be 
taken  to  ensure  that  each  penetration 
will  remain  physically  intact  or  be 
isolated  so  as  to  not  permit  a  release  to 
the  outside  environment.  The  staff  has 
reviewed  the  licensee's  statements 
regarding  its  measures  to  ensiue 
penetration  integrity  is  maintained  and 
finds  them  acceptable. 

Based  on  the  low  probability  of  an 
event  occurring  during  the  inoperability 
of  a  CIV  and  the  ability  to  maintain  the 
integrity  of  the  CIV  penetration,  the  staff 
finds  the  proposed  changes  are 
consistent  with  previous  staff  reviews  of 
CE  NPSD-1168-A  and  TSTF-373,  and 
are  acceptable. 

4.0    State  Consultation 

In  accordance  with  the  Commission's 
regulations,  the  [State]  State  official  was 
notified  of  the  proposed  issuance  of  the 
amendments.  The  State  official  had 
[choose  one:  (1)  no  comments,  or  (2)  the 
following  comments — with  subsequent 
disposition  by  the  staff). 

5.0  '  Environmental  Consideration 

The  amendment  changes  a 
requirement  with  respect  to  the 
installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  The 
NRC  staff  has  determined  that  the 
amendments  involve  no  significant 
increase  in  the  amounts  and  no 


siraiificai  t  change  in  the  tj^es  of  any 
effluents  that  may  be  released  offsite, 
and  that  here  is  no  significant  increase 
in  indivii  lual  or  cumulative 
occupatii  nal  radiation  exposure.  The 
Commisi  ion  has  previously  issued  a 
proposec  finding  that  the  amendments 
involve  Ho  significant  hazards 
consideration,  and  there  has  been  no 
public  cdmment  on  such  finding  (XX  FR 
XXXXX)]  Accordingly,  the  amendment 
meets  the  eligibility  criteria  for 
categoricsl  exclusion  set  forth  in  10  CFR 
51.22(c)(b).  Pursuant  to  10  CFR  51.22(b) 
no  envin  inmental  impact  statement  or 
environi  tental  assessment  need  be 
preparec  in  connection  with  the 


issuance  of  the  amendment. 
6.0    Coi  elusion 

The  C(  immission  has  concluded, 
based  on  the  considerations  discussed 
above,  tl  at:  (1)  There  is  reasonable 
assuranc  b  that  the  health  and  seifety  of 
the  public  will  not  be  endangered  by  the 
operatioti  in  the  proposed  manner,  (2) 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulati^s,  and  (3)  the  issuance  of  the 
amendment  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

Propose^  No  Significant  Hazards 
Considel'ation  Determination 

Descr.  ption  of  Amendment  Request: 
The  pro  )osed  amendment  extends  the 
complet  ion  time  for  penetration  flow 
paths  w  th  one  valve  inoperable  from  4 
hours  oi  72  hours  to  7  days.  The  change 
is  applii  ;able  to  both  penetrations  with 
two  cor  tainment  isolation  valves  and 
with  on  3  containment  isolation  valve  in 
a  closec  system.  This  change  is  not 
applica  lie  to  the  containment  sump 
supply  calves  to  the  emergency  core 
cooling  system  and  containment  spray 
pumps. 

Basis  for  proposed  no  significant 
hazardi  consideration  determination: 
As  requ  ired  by  10  CFR  50.91(a),  an 
analysi: ;  of  the  issue  of  no  significant 
hazard:  consideration  is  presented 
below: 

1 .  Do  3S  the  proposed  change  involve 
a  signii  cant  increase  in  the  probability 
or  cons  jquences  of  an  accident 
previoi  sly  evaluated? 
Resp  )nse:  No. 

The  troposed  change  does  not 
involve  a  significant  increase  in  the 
probab  lity  or  consequences  of  an 
accidei  it  previously  evaluated.  The 
propos  sd  change  revises  the  completion 
time  (C  T)  for  an  inoperable  containment 
isolatiqn  valve  (CIV)  within  the  scope  of 
the  CoAibustion  Engineering  (CE) 
Owner  s  Group  (CEOG)  Joint 
Applic  ition  Report  CE-NPSD-1168-A 


from  4  hours  or  72  hours  to  7  days.  CIVs 
are  not  accident  initiators  in  any 
accident  previously  evaluated. 
Consequently,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

CIVs,  individually  and  in 
combination,  control  the  extent  of 
leakage  from  the  containment  following 
an  accident.  The  proposed  CT  extension 
applies  to  the  reduction  in  redimdancy 
in  the  contaiimient  isolation  function  by 
the  CIVs  for  a  limited  period  of  time  but 
does  not  alter  the  ability  of  the  plant  to 
meet  the  overall  containment  leakage 
requirements.  In  order  to  evaluate  the 
proposed  CT  extension,  a  probabilistic 
risk  assessment  evaluation  was 
performed  in  the  CEOG  Joint 
Application  Report  €E-NPSD-1168-A. 
The  risk  assessment  concluded  that, 
based  on  the  use  of  bounding  risk 
parameters  for  the  CE  designed  plants, 
the  proposed  increase  in  the  CIV  CT 
from  4  hours  to  7  days  does  not  alter  the 
ability  of  the  plant  to  meet  the  overall 
containment  leakage  requirements.  It 
also  concluded  that  the  proposed 
change  does  not  result  in  an 
unacceptable  incremental  conditional 
core  damage  probability  or  incremented 
conditional  large  early  release 
probability  according  to  the  guidelines 
of  Regulatory  Guide  (RG)  1.177.  As  a 
result,  there  woidd  be  no  significant 
increase  in  the  consequences  of  an 
accident  previously  evaluated. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the      - 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  bora  any  accident 
previously  evaluated.  The  change 
revises  the  allowed  outage  time  for  an 
inoperable  CFV  within  the  scope  of  the 
CEOG  Joint  Application  Report  CE- 
NPSD-1168-A  from  4  hours  or  72  hours 
to  7  days.  CIVs,  individually  and  in 
combination,  control  the  extent  of 
leakage  from  the  containment  following 
an  accident.  The  proposed  CT  extension 
applies  to  the  reduction  in  redundancy 
in  the  contaiimient  isolation  function  by 
the  CIVs  for  a  limited  period  of  time  but 
does  not  alter  the  ability  of  the  plant  to 
meet  the  overeill  containment  leakage 
requirements.  The  proposed  change 
does  not  change  the  design, 
configuration,  or  method  of  operation  of 
the  plant.  The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 


will  be  installed).  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety?  * 

Response:  No. 

The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
revises  the  CT  for  an  inoperable  CIV 
within  the  scope  of  the  CEOG  Joint 
Application  Report  CE-NPSD-1168-A 
from  4  hours  or  72  hours  to  7  days. 
CrVs,  individually  and  in  combination, 
control  the  extent  of  leakage  from  the 
containment  following  an  accident.  The 
proposed  CT  extension  applies  to  the 
reduction  in  redundancy  in  the 
containment  isolation  function  by  the 
CIVs  for  a  limited  period  of  time  but 
does  not  alter  the  ability  of  the  plant  to 
meet  the  overall  containment  leakage 
requirements.  In  order  to  evaluate  the 
proposed  CT  extension,  a  probabilistic 
risk  assessment  evaluation  was 
performed  in  CEOG  Joint  Application 
Report  CE-NfPSD-1168-A.  The  risk 
assessment  concluded  that,  based  on  the 
use  of  bounding  risk  parameters  for  CE- 
designed  plants,  the  proposed  increase 
in  the  CIV  CT  from  4  hours  or  72  hours 
to  7  days  does  not  alter  the  ability  of  the 
plant  to  meet  the  overall  containment 
leakage  requirements.  It  also  concluded 
that  the  proposed  change  does  not  result 
in  an  unacceptable  incremental 
conditional  core  damage  probability  or 
incremental  conditional  large  early 
release  probability  according  to  the 
guidelines  of  RG  l.i 77.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  the  proposed 
change  presents  no  significant  hazards 
consideration  under  the  standards  set 
forth  in  10  CFR  50.92(c),  and 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  November,  2003. 

For  The  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow,  Director, 
Project  Directorate  IV.  Division  ofUcensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  03-28412  Filed  11-12-03;  8:45  am] 
BILUNG  CODE  7590-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R^^e  No.  34--48750;  RIe  No.  SR-CBOE- 
2003—52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Maice  Changes  to  Its 
Fee  Schedule  To  Amend  Certain 
Application  Fees 

November  6,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  November 
3,  2003,  the  Chicago  Board  Options 
Exchange,  hicorporated  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Conmiission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
IS  pubhshmg  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fitjm  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  make  changes 
to  Its  Fee  Schedule  to  amend  certain 
application  fees.  The  text  of  the 
proposed  rule  change  to  the  fee 
schedule  is  available  at  the  Office  of  the 
Secretary,  the  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  Proposed  Rule 
Change 


1.  Purpose 

The  CBOE  proposes  to  make  the 
following  amendments  to  its  Fee 
Schedule  concerning  its  application 
fees,  as  described  below. 


First,  the  application  fee  for  a  new 
joint  accoimt  is  currently  $250  per 
person  (with  a  minimum  of  $500).  The 
Exchange  states  that  this  fee  has  not 
increased  for  many  years,^  and  now 
proposes  to  move  to  a  flat  fee  of  $1,000 
for  all  new  joint  account  appHcations. 

Second,  the  Exchange  currenUy 
char:ges  $250  whenever  a  member 
organization  requests  an  addition  of  a 
member  to  a  joint  account.  The 
Exchange  proposes  a  change  to 
eliminate  this  fee  for  participant 
additions  to  joint  accounts  whose 
members  are  part  of  the  same  broker- 
dealer.  The  Exchange  states  that  the  vast 
majority  of  additions  to  joint  accounts 
are  currenUy  for  joint  accounts  whose 
members  are  part  of  the  same  broker- 
dealer.  Recent  revisions  in  the  joint 
application  account  form  have 
significantly  reduced  the  time  and  effort 
that  the  Exchange  staff  must  expend  in 
processing  such  changes,  hi  cases  where 
the  members  of  a  joint  account  are  not 
part  of  the  same  broker-dealer,  the  $250 
fee  would  continue  to  be  imposed  for 
each  addition  to  the  joint  account. 

Finally,  the  Exchange  proposes  to 
establish  a  $10,000  cap  on  application 
fees  that  are  incurred  due  to  a  member 
organization's  change  in  its 
organizational  stixicture  (e.g.,  when  a 
limited  partnership  restructures  itself  as 
a  limited  liability  corporation).  The 
Exchange  believes  that  this  cap  would 
still  allow  the  CBOE  to  recover  its 
processing  costs  occasioned  by  such 
structural  changes,  while  also  mitigating 
the  fee  impact  upon  member 
organizations  who  find  themselves 
required  to  enact  such  changes  in  their 
structure. 

The  Exchange  believes  that  these 
changes  would  help  continue  to  fairly 
allocate  its  costs  for  processing  changes 
in  joint  accounts  while  also  passing 
along  to  members  the  savings  from 
increased  efficiencies  that  the  Exchange 
has  recently  achieved  in  this  area. 
2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ■»  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act  5  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  the  CBOE 
members. 


■  15  use.  78sfb)(l). 
M7CFR240.19b-«. 


J  See  Securities  Exchange  Act  Release  No.  14197 
(Nov.  22,  1977),  42  FR  61097  (Dec.  1   1977) 
(approving  SR-CBOE-77-26,  which  establUhed  the 
S2S0  )oint  account  application  fee). 

MS  U.S.C.  78f(b). 

'^ISU.S.C.  78f[b)(4). 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due,  fee. 
or  other  charge  imposed  by  the 
Exchange,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A){ii)  of  the 
Act  ^  and  subparagraph  (f)(2)  of  Rule 
19b-4  thereunder.''  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Aat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-52  and  should  be 
submitted  by  December  4,  2003. 


•15  U.S.C  788(bK3)(AMii). 
'17CFR240.19b-4(f)(2). 
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Self-Reg  ulatory  Organizations;  Notice 
of  Flilngjof  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Amendment  and 
Restatement  of  the  Constitution  of  the 
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and  Mamgement  Architecture  of  the 
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Novembe  r  7,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Exchange  Act  of  1934,  (the 
"Exchange  Act") '  and  Rule 
thereunder,-  notice  is  hereby 
on  November  7,  2003,  the 
k  Stock  Exchange.  Inc. 
'  or  the  "Exchange")  filed  with 
Seciirities  and  Exchange 
Commispion  ("Commission")  the 

rule  change  as  described  in 
I,  and  III  below,  which  items 
prepared  by  the  self- 
regulatoky  organization.  The 
Commii  sion  is  publishing  this  notice  to 
solicit  c  Dmments  on  the  proposed  rule 
change  irom  interested  persons. 

I.  Self-I  egulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pro  losed  Rule  Change 

The  I  xchange  is  amending  and 
restatin  i  the  Constitution  of  the 
Exchange.  The  changes  to  the 
Constit  ition  will  significantly  reform 
the  gov  jrnance  and  management 
archite<  ture  of  the  Exchange. 

II.  Selfkegulatory  Organization's 
Statemi  rat  of  the  Purpose  of,  and 
Statuto  ry  Basis  for,  the  Proposed  Rule 
Chang* 

In  its  filing  with  the  Commission,  the 
Exchan  ge  included  statements 
concen  ling  the  purpose  of.  and  basis  for, 
the  pro  josed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  plates  specified  in  item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  form  in  Sections  A,  B,  and  C  below, 
of  the  iiost  significant  aspects  of  such 
statements. 
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200.30-3(a)(12). 
I.e.  78s(b)(l). 
240.19b-4. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
and  restate  its  Constitution  to 
significantly  change  and  enhance  its 
governance  structure.  The  amended  and 
restated  Constitution,  marked  to  show 
changes  from  the  Exchange's  existing 
Constitution,  is  included  in  Exhibit  A 
hereto. 

The  objectives  of  the  new  governance 
architecture  are  to 

(1)  Place  responsibility  for 
governance,  compensation  and  internal 
controls,  as  well  as  for  supervision  of 
regulation,  in  the  hands  of  a  Board  of 
Directors  that  is  independent  both  from 
NYSE  management  and  from  the 
members,  member  organizations  and 
listed  companies. 

(2)  Separately  preserve  the  existing 
engagement  of  the  broker-dealer 
community  and  listed  company 
community  with  the  NYSE  by  creating 
a  Board  of  Executives  that  will  also 
include  the  executives  of  major  public 
and  private  "buy-side"  entities  as  well 
as  lessor  members  of  the  Exchange. 

Thus,  the  proposed  rule  change  calls 
for  a  Board  of  Directors  that  is 
completely  independent  except  for  the 
CEO.  Requiring  independence  from 
owner-constituents  goes  beyond  what 
we  expect  of  public  companies,  and  it 
aligns  the  Exchange's  Board  with  the 
interests  of  investors.  It  is  the  additional 
Board  of  Executives  that  is  intended  to 
ensure  ongoing  engagement  with  all  of 
our  constituents.  Moreover,  the 
Regulatory  unit  r^orts  directly — and 
not  through  the  CEO — to  our 
independent  Board  of  Dfrectors.  yet 
retains  sufficient  proximity  to  the 
marketplace  to  assure  the  market 
sensitivity  that  the  Exchange  believes  is 
-  fundamental  to  effective  regulation  of 
the  capital  markets. 

The  Exchange  notes  that  its  current 
investigation  of  specialist  trading 
practices,  and  the  Commission's  parallel 
investigation  regarding  our  surveillance 
for  and  enforcement  of  the  affected 
rules,  have  caused  commentators  to  call 
for  changes  that  would  end  broker 
dealer  self-regulation  through  exchanges 
as  well  as  radically  alter  the  auction  ^ 
market.  The  Exchange  also  notes  that, 
while  the  preliminary  findings  of  the 
internal  review  of  its  compensation 
practices  and  the  preliminary  findings 
of  the  Commission's  inspection  and 
investigation  of  our  specialist  regulation 
have  informed  our  new  architecture, 
neither  of  these  processes  are  complete 
and,  therefore,  the  Exchange  cannot  be 


certain  that  further  changes  in  our 
Mxdiitecture  may  not  be  warranted.  In 
this  regard,  the  Exchange  notes  that 
under  the  amended  and  restated 
Constitution  the  new  Board  will,  for  the 
first  time,  have  authority  concurrent 
with  our  member  owners  to  change 
specific  provisions  pertaining  to  our 
governance  architecture,  which  means 
that  further  changes  can  be  effected  in 
those  provisions  without  another 
membership  vote. 

The  Exchange  believes  that  its  new 
architecture  empowers  a  Board  of 
Directors  with  the  independence  to 
address  issues  objectively  and  the 
constituent  input  to  address  them 
inteUigenUy.  The  Exchange  believes  that 
directors  who  have  the  degree  of 
independence  and  experience  that  our 
governance  architecture  promises— as 
evidenced  by  the  quality  of  our 
nominees — will  assure  that  the 
Exchange's  regulatory  function  is  both 
mdependent  and  robust.  Thus,  the 
Exchange  believes  its  architecture 
guarantees  the  independence  of  our 
regulatory  function  both  from  members 
and  member  organizations  and  from 
inappropriate  linkage  with  our 
marketplace  function,  while  assuring 
the  function's  sensitivity  to  the  market 

Nevertheless,  the  Exchange  notes  that 
this  proposed  rule  change  does  not  ask 
the  Commission  to  approve  either  the 
continuation  of  self-regulation  in  the 
United  States  or  the  continuation  of  the 
role  of  the  specialist  on  the  Exchange. 
Both  issues  should  be  addressed  in  the 
context  of  how  well  the  new  Board 
implements  both  the  architecture  and 
the  programmatic  changes  that  the 
Exchange  has  undertaken  in  response  to 
the  Commission  (as  well  as  other 
programmatic  changes  that  the  Board 
can  be  expected  to  initiate),  all  of  which 
the  Commission  is  carefully  monitoring 
through  the  ongoing  engagement  of  its 
market  regulation,  inspection  and 
enforcement  staffs  with  these  matters 
Thus,  while  the  Exchange  does  seek 
the  Commission's  approval  of  what  it 
regards  as  a  greatly  improved 
architecture  for  self-regulation  through 
the  Exchange,  and  while  the  Exchange 
continues  to  believe  that  its  specialist/ 
auction  market  delivers  high  quality 
executions  at  low  cost  to  investors,  it 
does  not  at  this  time  seek  the 
Commission's  premature  decisions  on 
this  work-in-progress.  Nor  does  the 
Exchange  seek  from  the  Commission  at 
this  time  any  action  on  the  question  of 
the  separation  of  the  trading  rights  from 
equity  ownership,  and  thereby  on  the 
question  of  who  should  elect  the 
Exchange  Board  over  the  longer  term, 
which  has  far  too  many  ramifications  to 
be  the  subject  of  proposal  by  an  interim 


Federal  Regi«ter/Vol.  68.  No.  219/Thursday.  November  13.  2003 /Notices 


64381 


chairman.  That  issue,  and  the  other 
issues  described  in  the  proxy  statement 
that  go  beyond  board  and  management 
architecture,  must  be  taken  up  by  an 
unconflicted  Board  in  a  way  that  takes 
into  account  the  many  public  policy  and 
practical  issues  that  such  a  separation 
implies. 

All  the  Exchange  seeks  at  this  time  is 
the  Commission's  approval  of  a 
transitional  structure  that  allows  it  to 
move  from  the  current  situation  to  one 
in  which  a  Board  of  independent, 
distinguished  and  experienced  men  and 
women  can  take  on  the  formidable 
challenges  facing  the  Exchange. 
A  complete  explanation  of  the 
purposes  and  details  of  the  new 
architecture,  and  the  reasons  why  the 
Exchange  is  desirous  of  making  these 
changes,  is  contained  in  the  proxy 
statement  and  related  materials  which 
have  been  fiu^ished  to  the  Exchange's 
membership  in  connection  with  the 
upcoming  membership  vote  on  the 
proposal.  All  of  these  materials  are 
contained  in  Exhibit  B  hereto.  Also 
contained  in  the  proxy  statement  are  the 
names  of  the  eight  persons  whom  the 
members  are  being  asked  to  vote  to  elect 
as  the  new  Board  of  Directors  of  the 
Exchange. 

Clarifying  changes  to  certain 
Constitutional  provisions  which  will  be 
added  by  Board  action  promptly 
following  member  approval  of  the 
amended  and  restated  Constitution  and 
elecUon  of  the  new  Board  are  described 
m  a  supplementary  letter  contained  in 
Exhibit  C  hereto.  Upon  approval  by  the 
^oard,  the  additional  changes  to  the 
Constitution  will  be  filed  with  the 
Commission  for  approval. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(1)  ^  that  an  exchange 
be  organized  and  have  the  capacity  to  be 
able  to  carry  out  the  purposes  of  the 
Exchange  Act,  the  requirement  under 
section  6(b)(3)  ^  that  the  rules  of  an 
exchange  assure  a  fair  representation  of 
Its  members  in  the  selection  of  its 
directors  and  administration  of  its 
affairs  and  provide  that  one  or  more 
directors  shall  be  representative  of 
issuers  and  investors,  and  the 
requirement  under  section  6{b)(5)5  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to.  and 
perfect  the  mechanism  of  a  bee  and 


M5U.S.C.  78f[b)(l). 
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open  market  and.  in  general,  to  protect 
mvestors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  wiU  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hmherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  amended  and  restated 
Constitution  is  subject  to  the  approval  of 
the  members  of  the  Exchange,  and  a 
vote  is  currently  scheduled  for 
November  18,  2003.  The  Exchange 
hereby  consents  to  an  extension  of  the 
period  of  time  specified  in  section 
19(b)(2)  of  tile  Act  fi  until  at  least  thirty- 
five  days  after  the  Exchange  files  an 
appropriate  amendment  to  this  filing 
setting  forth  the  completion  of  all 
additional  action  required  under  the 
Certificate  of  Incorporation, 
Constitution  and  rules  of  the  Exchange 
with  respect  to  this  proposed  rule 
change. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  tiie  foregoing, 
including  whether  Uie  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-34  and  should  be 
submitted  by  December  4,  2003. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.' 
lonathonG.Katz, 
Secretary. 

Exhibit  A.— Text  of  the  Proposed  Rule 
Change  (Changes  are  italicized;  deleted 
material  is  in  brackets) 

New  York  Stock  Exchange,  Inc. 

CONSTITUTION 

Article  I 

Title — Objects — Definitions 

Sec.  1.  Titie.  The  title  of  the 
corporation  is  the  "New  York  Stock 
Exdiange,  Inc." 

Sec.  2.  Objects  and  Puqjoses.  Its 
objects  and  purposes  shall  be: 

(a)  To  furnish  exchange  rooms  for  the 
convenient  transaction  of  their  business 
by  its  members;  to  furnish  other 
facilities  for  its  members,  allied 
members  and  member  organizations;  to 
maintain  high  standards  of  commercial 
honor  and  integrity  among  its  members, 
allied  members  and  menlber 
organizations;  and  to  promote  and 
inculcate  just  and  equitable  principles 
of  trade  and  business; 

(b)  to  conduct  and  carry  on  the 
functions  of  a  "board  of  trade'*  within 
the  meaning  of  that  term  in  the  New 
York  Not-for-Profit  Corporation  Law; 

(c)  to  conduct  and  carry  on  the 
functions  of  an  "exchange"  within  the 
meaning  of  that  term  in  the  Act;  and 

(d)  to  conduct  and  carry  on  any  and 
all  activities  incidental  to  the  foregoing 
which  may  lawfully  be  conducted  and 
carried  on  by  a  corporation  of  its  type 
formed  under  the  New  York  Not-for- 
Profit  Corporation  Law. 

Sec.  3.  Definition  of  Terms.  Unless  the 
context  requires  otherwise,  the  terms 
defined  in  this  Section  shall,  for  all 
4)urpo8es  of  this  Constitution,  have  the 
■  meanings  herein  specified: 
(a)  The  term  "Act"  means  the 
Securities  Exchange  Act  of  1934  and  the 
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rules  and  regulations  thereunder,  as 
from  tim4  to  time  amended. 

(b)  Theiterm  "Exchange"  means  the 
New  Yori  Stock  Exchange,  Inc. 

Membernhip 

(c)  Thaterm  "allied  member"  means: 
(i)  a  ge:  leral  partner  in  a  member  firm, 

or  an  em  >loyee  who  controls  a  member 
firm,  wh  t  is  not  a  member  of  the 
Exchang(  and  who  has  become  an  allied 
member  i  is  provided  in  the  rules  of  the 
Exchangi,  or 

(ii)  an  employee  of  a  member 
corporation  who  is  not  a  member  of  the 
Exchange,  who  has  become  an  allied 
member  \s  provided  in  the  rules  of  the 
Exchange,  and  who  is  either: 

— a  prfacipal  executive  officer  of  such 
corporat  on,  or 

— a  pe  -son  who  controls  such 
corporat  on. 

(d)  Th !  term  "approved  person" 
means  a  person  who  is  not  a  member  or 
an  alliec)  member  of  the  Exchange  or  an 
employeje  of  a  member  organization, 
who  hasjbecome  an  approved  person  as 
provided  in  the  rules  of  the  Exchange 
and  who  is  either: 

(i)  a  pi  irson  who  controls  a  member  or 
member  organization,  or 

(ii)  a  I  erson  engaged  in  a  securities  or 
kindred  business  who  is  controlled  by 
or  undei  common  control  with  a 
member  or  member  organization. 

(e)  The  term  "electronic  access 
memben'  means  one  of  the  members 
who  has  the  right  to  maintain  electronic 
or  telepfionic  access  to  the  floor 
facilitiei  \  of  a  member  or  member 
organizj  tion,  the  Designated  Order 
Tumau-c  und  System  of  the  Exchange      ,- 
and  sue  i  other  automated  trading 
systems  of  the  Exchange  as  the  Board 
may  del  ermine. 

(1)  Th  3  term  "lessee  member"  means 
a  memoer  who  has  become  a  member  by 
leasing  the  membership  of  a  regular 
membei . 

(g)  Tl  e  term  "lessor  member"  means 
regular  member  who  has  leased  his  or 
her  mei  nbership. 

(h)  T  le  term  "member"  means  a 
natiu-al  person  who  is  a  member  of  the 
Exchan  ;e.  A  member  may  be  associated 
as  a  me  nber  with  no  more  than  one 
member  organization. 

(i)  The  term  "member  corporation" 
means  a  corporation  or  other  limited 
liabihtf  entity,  registered  as  a  broker  or 
dealer  In  securities  under,  imless 
exempted  by,  the  Act,  approved  by  the 
Board  as  a  member  corporation,  at  least 
one  of  whose  officers  or  employees  is  a 
membor  of  the  Exchange,  or  which  has 
the  status  of  a  member  corporation  by 
virtue  pf  permission  given  to  it  pursuant 
to  the  jules  of  the  Exchange. 

(j)  T  le  term  "member  firm"  means  a 
partne  ship,  registered  as  a  broker  or 


dealer  in  securities  under,  xmless 
exempted  by,  the  Act,  approved  by  the 
Board  as  a  member  firm,  at  least  one  of 
whose  general  partners  or  employees  is 
a  member  of  the  Exchange,  or  which  has 
the  status  of  a  member  firm  by  virtue  of 
permission  given  to  it  pursuant  to  the 
rules  of  the  Exchange. 

(k)  The  term  "member  organization" 
includes  "member  firm"  and  "member 
corporation." 

(f)  The  term  "membership"  refers  to 
the  members  of  the  Exchange. 

(m)  The  term  "physical  access 
member"  means  one  of  the  members 
who  is  not  a  regular  member  but  has  the 
right  to  enter  physically  upon  the 
trading  floor  and  to  have  facilities 
thereon  for  the  execution  of  orders. 

(n)  The  term  "regular  member"  means 
one  of  the  members  who  upon 
liquidation,  dissolution  or  winding  up 
of  the  affairs  of  the  Exchange,  has 
distributive  rights  in  its  assets. 

Board  and  Board  of  Executives 

(o)  The  term  "Board"  means  the 
Board  of  Directors  of  the  Exchange. 

(p)  The  term  "entire  Board"  means 
the  total  nimiber  of  directors  [which] 
that  the  [Exchange]  Board  would  have  if 
there  were  no  vacancies,  [other  than  any 
vacemcy  that  may  exist  in  the  office  of 
Executive  Vice  Chairman  or  President, 
or  both]  on  the  Board. 

[(q)  The  term  "industry  director" 
means  a  director  of  the  Exchange  who 

is 

(i)  a  member  or  allied  member  of  the 
Exchange  who  is 

— ^the  chief  executive  officer,  or  a 
principal  executive  officer,  and  a 
director  of  a  member  corporation;  or 
— ^the  general  partner  of  a  member 
firm  who  has  primary  executive 
responsibilities;  or  - 

(ii)  a  member  of  the  Exchange  who  is 
not  a  holder  of  voting  stock  in  £my 
member  corporation  or  a  partner  in  any 
member  firm;  or 

(iii)  the  chief  executive  officer,  or  a 
principal  executive  officer,  and  a 
director  of  a  person  which  controls  and 
has  as  its  principal  subsidiary  a  member 
corporation.] 

(q)The  term  "Board  of  Executives" 
means  the  Board  of  Executives  of  the 
Exchange  described  in  Article  V  of  this 
Constitution. 

[(r)  The  term  "public  director"  means 
a  director  of  the  exchange  who  is  a 
representative  of  the  public,  except  that 
no  person  who  is  or  is  affiliated  with  a 
broker  or  dealer  in  securities  shall  be  a 
public  director.  For  the  purposes  of  this 
definition,  a  person  shall  be  considered 
to  be  affiliated  with  a  broker  or  dealer 
in  seciuities  if  such  person  is  a  partner, 
officer,  employee  or  director  of  such 
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broker  or  dealer,  or  controls  such  broker 
or  dealer,  or  is  an  officer  or  employee 
of  a  person,  one  of  the  significant 
subsidiaries  of  which  is  such  broker  or 
dealer.  No  person  who  is  an  employee 
of  an  issuer  of  securities  that  are 
admitted  to  dealings  upon  the  Exchange 
shall  be  a  public  director,  unless  such 
person  is  the  chief  executive  officer  or 
a  principal  executive  officer  of  such 
issuer  at  the  time  of  his  or  her  first 
election  to  the  Board  as  a  public 
director.] 

(r)  The  term  "entire  Board  of 
Executives"  means  the  total  number  of 
members  that  the  Board  of  Executives 
would  have  if  there  were  no  vacancies 
on  the  Board  of  Executives. 

Other  terms  used  in  this  Constitution 
may  be  defined  by  rules  adopted  by  the 
affirmative  vote  of  a  majority  of  the 
entire  Board. 

Article  n 

Membership 

Sec.  1.  Regular  Members,  Electronic 
Access  Members,  Physical  Access 
Members.  Subject  to  Section  2  of  this 
Article,  the  membership  of  the 
Exchange  shall  consist  of: 

(a)  1366  regular  members,  each  of 
whom  shall,  upon  liquidation, 
dissolution,  or  winding  up  of  the  affairs 
of  the  Exchange,  have  distributive  rights 
in  its  assets;  and 

(b)  such  number  of  physical  access 
members,  not  to  exceed  twenty-four 
(24),  each  of  whom  shall  have  paid  an 
annual  membership  fee,  which  shall 
entitle  such  member,  during  the  period 
for  which  such  fee  has  been  paid  and 
while  such  member  remains  in  good 
standing,  to  enter  physicaUy  upon  the 
trading  floor  and  to  have  facilities 
thereon  for  the  execution  of  orders;  and 

(c)  such  number  of  electronic  access 
members  as  the  Board  may  from  time  to 
time  determine,  each  of  whom  shall 
have  paid  an  annual  membership  fee, 
which  shall  entitle  such  member,  during  . 
the  period  for  which  such  fee  has  been 
paid  and  while  such  member  remains  in 
good  standing,  to  maintain  electronic  or 
telephonic  access  to  (i)  the  floor 
facilities  of  a  member  or  member 
organization,  and  (ii)  the  Designated 
Order  Tumaroimd  System  of  the 
Exchange,  and  (iii)  such  other 
automated  trading  systems  of  the 
Exchange  as  the  Board  may  from  time  to 
time  determine. 

None  of  the  members  described  in 
subsections  (b)  or  (c)  of  this  Section 
shall  have  any  interest  in  or  any  right 
to  share  in  any  distribution  of  the  assets 
of  the  Exchange  in  the  event  of  any 
liquidation,  dissolution,  or  winding  up 
of  the  affairs  of  the  Exchange. 


Sec.  2.  lessee  Members.  A  regular 
member  in  good  standing  may  lease  his 
or  her  membership  to  a  person  approved 
by  the  Exchange  subject  to  and  in 
accordance  with  such  rules  as  may  be 
adopted  from  time  to  time  by  the  Board. 
During  the  term  of  such  lease,  for  the 
purposes  of  this  Constitution  and  the 
rules  hereimder,  the  lessee  shall  be 
considered  to  be,  and  the  lessor  shall 
not  be  considered  to  be,  a  member  of  the 
Exchange,  except  that  the  lessor,  and 
not  the  lessee,  shall  be  deemed  to  be  the 
member  for  the  purposes  of  the  Gratuity 
Fimd,  and  shall  be  entitled  to  receive. 


with  respect  to  such  membership,  any 
distribution  of  the  assets  of  the 
Exchange  in  the  event  of  any 
liquidation,  dissolution,  or  winding  up 
of  the  affairs  of  the  Exchange.  Under  the 
lease  agreement  the  lessor  may  retain 
the  right  to  vote  the  leased  membership 
or  that  right  may  pass  to  the  lessee. 

Sec.  3.  Approval  of  Members.  To 
become  a  member,  or  to  be  reinstated  or 
readmitted  as  a  member,  a  person  must 
be  approved  by  the  Board. 

Sec.  4.  Fee  Payable  by  New  Members. 
Each  person  (hereinafter  referred  to  as  a 
"new  member"),  upon  becoming  a 
regular  member,  shall  pay  to  the 
Exchange  a  fee  which  shall  be 
determined  as  follows: 

(a)  in  the  event  that  the  new  member 
shall  have  piirchased  such  membership 
through  a  membership  auction  facility 
furnished  by  the  Exchange,  then  the  fee 
shall  be  the  lesser  of  $7,500  or  such 
amount  as  shall  be  equal  to  ten  percent 
of  the  purchase  price  paid  for  the 
membership ; 

(b)  in  the  event  that: 
(i)  a  regular  member  (hereinafter 

referred  to  as  "outgoing  member") 
whose  membership  shall  be  transferred 
to  a  new  member  shall  have  had  a 
contractual  obligation  to  transfer  the 
membership  to  such  person  as  may  be 
designated  by  the  member  organization 
of  which  the  outgoing  member  then 
shall  be  a  partner  or  an  officer  or 
employee,  and 

(ii)  said  contractual  obligation  shall 
have  been  entered  into  at  the  same  time 
as  the  outgoing  member  shall  have 
acquired  said  membership,  and 

(iii)  the  Exchange  at  the  time  said 
contractual  obligation  shall  have  been 
entered  into  shall  have  in  writing 
approved  or  consented  to  the  entering 
into  of  said  obligation,  and 

(iv)  the  membership  of  the  outgoing 
member  shall  in  satisfaction  of  such 
obligation  be  transferred  to  the  new 
member  pursuant  to  such  a  designation, 
and  the  new  member  shall  have 
substantially  the  same  relationship  to 
and  financial  interest  in  the  member 


organization  as  the  outgoing  member 
had, and 

(v)  the  new  member  shall  have  a 
contractual  obligation  to  the  same 
member  oi^anization  to  transfer  the 
membership  of  the  new  member  to  such 
person  as  may  be  designated  by  the 
member  organization,  which  obligation 
shall  be  upon  substantially  the  same 
terms  and  conditions  of  said  contractual 
obligation  of  the  outgoing  member  to  the 
member  organization, 

then  the  fee  shall  be  lesser  of  $7,500  or 
such  amount  as  shall  be  equal  to  five 
percent  of  the  purchase  price  at  which 
the  most  recent  contractual  sale  of  a 
membership  occurred  through  the 
auction  facility  prior  to  the  date  on 
which  notice  of  the  transfer  shall  have 
been  posted;  and  .^ 

(c)  in  the  event  that  the  membership 
of  a  new  member  shall  have  been 
acquired  in  a  manner  other  than  as 
contemplated  in  either  subsection  (a)  or 
subsection  (b)  of  this  Section,  then  the 
fee  shall  be  the  lesser  of  $7,500  or  such 
amount  as  shall  be  equal  to  ten  percent 
of  the  purchase  price  at  which  the  most 
recent  contracted  sale  of  a  membership 
occurred  through  the  auction  facility 
prior  to  the  date  on  which  notice  of  the 
transfer  shall  have  been  posted. 

Notwithstanding  the  foregoing 
provisions  of  this  Section,  the  Board 
may  by  rule  eliminate  the  fee  payable  by 
a  new  member  or  reduce  such  fee  below 
the  minimimi  otherwise  provided  in 
this  Section.  The  Board  may  also  by  rule 
require  the  payment  of  a  fee  upon  the 
commencement  or  termination,  or  both, 
of  any  lease  of  membership  referred  to 
in  Section  2  of  this  Article. 

Sec.  5.  Signing  Constitution.  No 
person  admitted  to  membership  shall  be 
entitled  to  any  privileges  thereof  until 
such  member  shall  have  signed  the 
Constitution  of  the  Exchange.  By  such 
signature  such  member  pledges  to  abide 
by  the  same  as  the  same  has  been  or 
shall  be  from  time  to  time  amended,  and 
by  all  rules  adopted  pursuant  to  this 
Constitution. 

Sec.  6.  Use  of  Exchange  Facilities.  The 
Exchange  shall  not  be  liable  for  any 
damages  sustained  by  a  member,  allied 
member  or  member  organization 
growing  out  of  the  use  or  enjoyment  by 
such  member,  allied  member  or  member, 
organization  of  the  facilities  afforded  by 
the  Exchange,  except  as  provided  in  the 
rules. 

Sec.  7.  Alternates  on  Floor  The  Board 
may,  by  the  affirmative  vote  of  a 
majority  of  the  entire  Board,  extend  to 
a  member  who  [is  a  director,  who  is  an 
officer  of  one  of  the  affiliated  companies 
of  the  Exchange)  serves  on  the  Board  of 
Executives  or  who,  in  time  of  national 
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emergency  is  on  active  duty  in  the 
anned  forces  of  the  United  States  or  an 
ally  of  the  United  States  or  is  engaged 
in  public  service  incident  to  the 
national  defense,  the  privilege  of 
designating  an  alternate  who  shall  have 
the  power  to  transact  in  the  place  and 
stead  of  such  member  the  usual 
business  of  such  member  on  the  floor  of 
the  Exchange,  under  such  conditions 
and  to  such  extent  as  the  Board  may 
prescribe,  but  only  at  such  times  as  such 
[director  or  officer]  member  is  prevented 
from  transacting  his  or  her  usual 
business  on  the  floor  by  the  duties 
imposed  by  virtue  of  acting  as  such 
[director  or  officer]  member  of  the  Board 
of  Executives  or  by  the  national 
emergency.  If  such  member  is  a  general 
partner  or  emp^yee  of  a  member  firm, 
such  member  and  the  general  partners 
of  such  firm  may  designate  as  such 
alternate  a  person  approved  by  the 
Board.  If  such  member  is  an  officer  or 
employee  of  a  member  corporation, 
such  member  and  the  directors  of  such' 
member  corporation  may  designate  as 
such  alternate  a  person  approved  by  the 
Board.  Every  contract  made  on  the  floor 
by  an  alternate  shall  have  the  same  force 
and  effiect  as  if  it  had  been  madeJ)y  the 
member  for  whom  such  alternate  is 
acting;  and  a  member  for  whom  an 
alternate  is  acting  shall  be  liable  to  the 
same  discipline  and  penalties  for  any 
act  or  omission  of  such  alternate  as  for 
such  member's  ovm  personal  act  or 
omission. 

A  majority  of  the  entire  Board  may 
withdraw  such  privilege  for  any  cause 
-or  without  cause. 

Sec.  8.  Options  Trading  Rights.  A 
regular  member  or  lessor  member  may 
lease  or  transfer  the  right  of  entering 
physically  upon  the  trading  floor  for  the 
purpose  of  effecting  transactions  in 
options  that  are  from  time  to  time 
admitted  to  dealings  on  the  Exchange 
(the  "options  trading  right")  to  any 
person  approved  by  the  Exchange, 
provided  that  such  lessor  or  transferor 
has  not  previously  leased  or  transferred 
such  right.  The  lessee  or  transferee  of 
such  right  (the  "options  trading  right 
holder")  shall  not,  by  virtue  of  such 
lease  or  transfer,  be  a  member  of  the 
Exchange  for  any  purpose  of  this 
Constitution  or  rules  of  the  Board,  but 
may  maintain  facilities  on  the  trading 
floor  for  the  execution  of  orders  to  buy 
and  sell  options  that  are  from  time  to 
time  admitted  to  dealings  on  the 
Exchange  ("Exchange  options"). 

An  options  trading  right  holder  who 
has  acquired  an  options  trading  right  by 
transfer  may  lease  or  transfer  such  right 
to  any  person  approved  by  the 
Exchange. 


A  regi  Jar  member  or  lessor  member 
who  hai  leased  or  transferred  the 
options  trading  right  relating  to  his  or 
her  men  ibership  shall  not,  diiring  the 
term  of  iuch  lease  or  after  such  transfer, 
exercise  such  right.  If  a  regular  member 
transfer!  the  options  trading  right 
relatinglto  his  or  her  membership  and 
thereafter  transfers  such  membership 
unaccompanied  by  an  options  trading 
right,  ths  transferee  shall  not,  as  a  result 
of  such  transfer,  acquire  an  options 
trading  ight.  A  regular  member  who  has 
transfer  -ed  the  options  trading  right 
relating  to  his  or  her  membership,  or 
who  hai ;  acquired  by  transfer  such  a 
membei  ship  which  does  not  include  an 
options  trading  right,  may,  if  approved 
by  the  Bxchange,  acquire  an  options 
trading  right  and  may  thereafter  lease  or 
transfensuch  right,  either  together  with ; 
or  apart}  bom  his  or  her  membership. 
Exceat  as  expressly  provided  in  the 
lease  agreement  between  a  lessor 
membCT  and  a  lessee  member,  the 
options  trading  right  relating  to  such 
membership  shall  remain  with  the 
lessor  oiember. 

The  Board  may,  by  the  affirmative 
vote  of  a  majority. of  the  entire  Board, 
end  and  repeal  such  rules  as 
eem  necessary  or  proper  - 
to  options  trading  right  holders, 
oval  and  disapproval  thereof, 
fer  or  lease  of  options  trading 
e  regulation  of  the  activities 
and  bq^iness  associations  of,  and  the 
conduct  of  business  by,  options  trading 
right  holders  and  brokers  and  dealers 
with  w  lich  they  are  associated  as 
partner  s,  officers  or  employees,  the 
imposi  ion  of  charges  with  respect  to, 
and  thf  discipline  of,  options  trading 
right  h(  ilders  and  such  brokers  and 
dealers  and  such  other  similar  matters 
as  the  ^oard  shall  deem  appropriate. 

[Sec.]  9.  Temporary  Options  Trading 
Rights.  The  Board  may  at  any  time  and 
from  ti  ne  to  time  and  subject  to  such 
rules  ai  the  Board  may  from  time  to 
time  ac  opt,  issue  options  trading  rights 
to  any  )ne  or  more  or  all  persons  that 
are  me:  nbers  in  good  standing  of  any 
nation)  1  seciuities  exchange  registered 
with  tl  e  Securities  and  Exchange 
Conunlssion  or  contract  market 
designated  as  such  by  the  Commodity 
Futiuel  Trading  Conmiission,  which 
je  or  market  is  located  in  the 
States  of  America;  provided, 
T,  that  no  such  options  trading 
issued  to  any  person  that  is  a 
r  of  the  New  York  Futures 
ge,  Inc.  shall  continue  to  confer 
t  beyond  the  third  anniversary 
ommencement  of  trading  on  the 
je  of  any  Exchange  option  and 
no  oth^r  such  options  trading  right  so 
issuedito  any  oUier  person  shall 
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continue  to  confer  any  right  beyond  the 
first  aimiversary  of  such 
commencement.  Any  person  to  which 
any  one  or  more  options  trading  rights 
are  issued  pursuant  to  this  Section  shall 
be  included  within  the  term  "options 
trading  right  holders"  but  no  such 
options  trading  right  so  issued  may  be 
leased  or  transferred  by  the  person  to 
which  issued.  NotwithstancQng  the 
foregoing,  any  person  to  which  any 
option  trading  right  is  issued  pursuant 
to  this  Section,  other  thsm  a  natural 
person,  may  designate  as  the  nominee  of 
such  person  a  natiiral  person  who  is 
approved  by  the  Exchange  to  exercise 
the  right  conferred  by  such  option 
trading  right  and  may  change  such 
designation  from  time  to  time,  subject  to 
the  approval  of  the  Exchange.] 
Sec.  9.  (Reserved). 

Sec.  10.  Transfer  and  Lease  of  Regular 
Membership.  A  transfer  of  membership 
of  a  regular  member  and  the  lease 
(which  shall  not  be  considered  a 
transfer)  of  such  a  membership  may  be 
made  upon  the  approval  of  the  transfer 
or  lease  by  the  Board.  The  membership 
of  a  physical  access  member,  electronic 
access  member  or  lessee  member  shall 
not  be  transferable.  The  Board  may,  by 
the  affirmative  vote  of  a  majority  of  the 
entire  Board,  adopt,  amend  and  repeal 
such  rules  as  it  may  deem  necessary  or 
proper  relating  to  the  posting  of  notice 
of  the  proposed  transfer  or  lease  of  a 
membership,  the  right  of  a  member  to 
make  contracts  on  the  Exchange  after    ' 
such  posting,  the  procedures  to  be 
followed  with  respect  to  such  transfer  or 
lease,  the  status  of  open  Exchange 
Contracts  of  a  member  who  transfers  or 
leases  his  or  her  membership  and  of  his 
or  her  member  organization,  and  other 
similar  matters. 

Sec.  11.  Distribution  of  Transfer 
Proceeds.  Upon  any  transfer  of  a 
membership,  whether  made  by  a 
member  or  his  or  her  legal 
representative  or  by  the  Board,  the 
proceeds  thereof  shall  be  applied  by  the 
Exchange  to  the  following  purposes  and 
in  the  follovtring  order  of  priority,  viz: 
First.  The  payment  of  such  sums  as 
the  Board  shall  determine  are  or  may 
become  due  to  the  Exchange  from  the 
member  whose  membership  is 
transferred  or  from  a  member 
organization  with  which  such  member 
is  associated  as  a  member. 

Second.  The  payment  of  such  siuns  as 
the  Board  ^hall  determine  are  due  by 
such  member  or  such  member 
organization  to  other  members  or 
member  organizations  as  a  result  of 
losses  arising  directly  from  the  closing 
out  under  this  Constitution  and  rules 
adopted  pursuant  hereto  (or,  to  the 
extent  made  applicable  by  such  rules. 
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under  the  rules  of  The  Options  Clearing 
Coiporation)  of  contracts  entered  into  in 
the  ordinary  course  of  business  on  the 
Exchange  for  the  purchase,  sale, 
borrowing  or  loaning  of  securities. 

There  shall  not  be  allowed  as  entitled 
to  priority  in  payment  under  this 
subsection  any  claim  otherwise 
allowable  imder  the  foregoing 
paragraph,  with  respect  to  which  the 
claimant,  in  the  opinion  of  the  Board, 
did  not  take  promptly  all  other  proper 
steps  under  this  Constitution,  the  rules 
adopted  piu^uant  hereto  and  practice  of 
the  Exchange  to  protect  his  or  her  rights 
and  to  enforce  such  claim  when  due. 

No  claim  asserted  under  this 
subsection  shall  be  considered  by  the 
Board  nor  shall  any  member  or  member 
organization  asserting  such  a  claim  have 
any  rights  thereimder,  unless  a  written 
statement  of  such  claim  shall  have  been 
filed  with  the  Secretary  of  the  Exchange 
prior  to  the  transfer  of  the  membership 
of  the  member  against  whom  claim  is 
being  made. 

If  the  proceeds  of  the  transfer  of  a 

membership  are  insufficient  to  pay  in 
full  all  claims  allowed  imder  this 
subsection,  payment  shall  be  made  pro 
rata  upon  all  such  allowed  claims. 

Third.  After  provisions  for  the 
payment  of  simis  payable  under 
subsections  First  and  Second  hereof, 
there  may,  in  the  discretion  of  the 
Board,  be  deducted  faan  the  remaining 
proceeds,  if  any,  and  paid  to  the 
Exchange  the  amount  of  any  unusual 
expenses  incurred  by  the  Exchange  in 
connection  with  litigation  involving  the 
disposition  of  such  proceeds,  including 
counsel  fees  and  disbursements  and  the 
cost  of  producing  records  pursuant  to  a 
coiul  order  or  other  legal  process. 

Fourth.  The  surplus,  if  any,  of  the 
proceeds  of  the  transfer  of  a 
membership,  after  provision  for  the 
payment  of  sums  payable  under 
subsections  First,  Second  and  Third 
hereof,  shall  be  paid  directly  to  the 
person  whose  membership  is 
transferred,  or  to  his  or  her  legal 
representative,  upon  the  execution  and 
delivery  to  the  Exchange  by  him  or  her 
or  such  representative  of  a  release  or 
releases  satisfactory  to  the  Board,  unless 
the  Board,  in  its  discretion,  determines 
that  such  surplus  should  be  paid  to  the 
member  organization  or  former  member 
organization  with  which  such  member 
is  or  was  last  associated  as  a  member, 
in  view  of  the  fact  that  such  member 
had  expressly  agreed,  either  in  the 
partnership  articles  or  in  a  writing  filed 
with  the  Exchange,  that  such  surplus 
shall  be  paid  either  directly  by  him  or 
her  or  directly  by  the  Exchange  to  such 
member  organization,  hi  the  event  the 
Board  makes  such  determination,  such 


surplus  shall  be  paid  to  such  member 
organization,  upon  the  execution  and 
delivery  to  the  Exchange  by  such 
member  or  such  member  organization, 
or  both,  of  a  release  or  releases 
satisfactory  to  the  Board. 

No  payment  of  such  surplus  under  the 
provisions  of  this  subsection  shall  be 
made  to  a  member  organization  or 
former  member  organization  with  which 
such  member  is  or  had  previously  been 
associated  as  a  member  if  such  member 
organization,  in  the  opinion  of  the 
Board,  did  not  take  promptly  all  proper 
steps  to  protect  and  enforce  its  rights,  or 
if  the  Board,  in  its  sole  discretion,  shall 
determine  that  an  unreasonable  time  has 
elapsed  between  the  date  when  he  or 
she  ceased  to  be  such  a  member  in  such 
member  organization  and  the  date  of  the 
transfer. 

Except  as  otherwise  specifically 
provided  for  by  this  Constitution,  no 
recognition  or  effect  shall  be  given  by 
the  Exchange  to  any  agreement  or  to  any 
instrument  entered  into  or  executed  by 
a  member  or  his  or  her  legal 
representatives  which  purports  to 
transfer  or  assign  such  member's 
interest  in  his  or  her  monber^p,  or  in 
the  proceeds  or  any  part  thereof,  or 
which  purports  to  create  any  lien  or 
other  right  with  respect  thereto^  or 
which  purports  in  any  manner  to 
provide  for  the  disposition  of  such 
proceeds  to  a  credits  of  such  member; 
nor  shall  payment  of  such  proceeds  be 
made  by  the  Exchange  to  any  agent  or 
attorney-in-fact  of  a  member  except  as 
may  be  permitted  by  the  rules  adopted 
by  the  Board  in  those  cases  in  which 
such  agent  or  attorney-in-fact  (a)  is 
acting  solely  for  and  on  behalf  of  such 
member  and  is  neither  directly  nor 
indirectly  acting  in  his  or  her  own 
behalf  or  in  behalf  of  any  third  person 
or  (b)  is  a  partner  of  the  member  firm 
or  an  officer  in  a  member  corporation 
with  which  such  member  is  associated 
as  a  member. 

If  the  amount  of  any  sum  payable 
under  the  provisions  of  this  Section 
cannot  for  any  reason  be  immediately 
ascertained  and  determined,  the  Board 
may.  out  of  the  proceeds  of  the 
membership,  reserve  and  retain  such 
amoimt  as  it  may  deem  appropriate, 
pending  determination  of  the  amount  so 
payable. 

Sec.  12.  Disposition  by  Board.  When 
a  regular  member  dies  or  is  expelled,  his 
or  her  membership  may  be  disposed  of 
by  the  Board. 

Sec.  13.  Death  of  Sole  Exchange 
Member.  If,  upon  the  death  of  a  regular 
member  who,  at  the  time  of  his  or  her 
death,  was  associated  as  a  member  with 
a  member  organization  and  was  the  only 


member  so  associated,  the  following 
conditions  exist: 

(1)  the  member  organization 
continues  in  business,  and 

(2)  the  deceased  member  shall  have 
agreed  in  a  writing  filed  with  the 
Exchange  that  such  continuing  member 
organization,  if  permitted  by  the  Botod 
to  have  the  status  of  a  member 
organization,  shall  be  entitled  to  have 
the  use  of  his  or  her  membership  bx>m 
the  date  of  his  or  her  death  until  the 
termination  of  such  status  of  such 
continuing  organization  or  imtil  a 
member  of  the  Exchange  becomes 
associated  with  such  oi^ganization  as  a 
member  and  that,  subject  to  this 
Constitution  and  the  rules  of  the 
Exchange,  the  proceeds  of  his  or  her 
membership  shall  be  an  asset  of  the 
continuing  member  organization  during 
such  period,  and 

(3)  such  continuing  member 
organization  shall  be  permitted  by  the 
Board  to  have  the  status  of  a  member 
organization, 

then  upon  the  transfer  of  the 
membership  of  such  deceased  member 
the  proceeds  thereof  shall  beapplied  to 
the  same  purposes  and  in  the  same 
order  or  priority  as  if  such  number  had 
continued  to  be  a  member  of  the 
Exchange  associated  as  such  with  such 
continuii^  member  organization  until 
the  date  of  the  termination  of  such 
status,  or  until  a  member  of  the 
Exchange  becomes  associated  as  a 
member  with  such  continuing  member 
organization,  whichever  event  occius 
first. 

Sec.  14.  Rights  Under  Section  11.  The 
death,  expulsion  or  suspension  of  a 
member  or  the  transfer  of  his  or  her 
membership,  or  the  suspension, 
retirement  or  dissolution  of  a  member 
organization  shall  not  affect  the  rights  of 
creditors,  or  the  rights  of  such  member, 
his  or  her  estate  of  such  member 
organization  imder  the  provisions  of 
Section  11  of  this  Article. 

Article  m 

Meetings  of  Members 

Sec.  1.  Annual  Meeting.  A  meeting  of 
the  members  of  the  Exchange  entitled  to 
vote  thereat  shall  be  held  annually  for 
the  election  of  directors  and  other 
elective  positions,  and  for  the 
transaction  of  any  other  pro(>er 
business,  at  such  time  as  the  Board  may 
select  on  the  first  Thursday  in  June  in 
each  year  or,  if  the  Exchange  is  not  open 
for  business  on  that  day.  on  the  next 
succeeding  business  day.  At  such 
annual  election,  there  shall  be  elected 
by  the  membership  by  ballot: 

[(a)  A  class  of  twelve  directors  to 
serve  for  a  term  of  two  years,  six  of 
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whom  shall  be  public  directors  and  six 
of  whom  shall  be  industry  directors,  the 
members  of  which  shall  be  qualified  to 
serve  imder  this  Constitution,] 

(a)  all  dkectors  to  be  elected  by 
members  to  serve  for  a  term  of  one  year; 

[(b)  A  class  of  four  members  of  the 
Nominating  Conunittee  to  serve  for  a 
term  of  two  years,  two  of  whom  shall  be 
persons  who  would,  were  they 
diieqtors,  satisfy  the  definition  of  public 
director,  and  two  of  whom  shall  be 
persons  who  would,  were  they 
directors,  satisfy  the  definition  of 
industry  director,] 

(b)  two  Trustees  of  the  Gratuity  Fund 
who  shall  be  regular  members  (and  not 
lessor  members),  to  serve  for  a  term  of 
three  years;  and 

1(c)  Two  trustees  of  the  Gratuity  Fund 
who  shall  be  regular  members  (and  not 
lessor  members),  to  serve  for  a  term  of 
three  years, 

(d)  Qualified  persons  to  fill  any 
vacancies  in  the  Board,  the  Nominating 
Committee,  or  the  trustees  of  the 
Gratuity  Fund.] 

(c)  qualified  persons  to  fill  any 
vacancies  among  the  trustees  of  the 
Gratuity  Fimd. 

The  Board  shall  distribute  its  annual 
nominatingreport,  which  lists  the 
nominees  to  serve  in  the  elective 
positions,  to  each  member  not  less  than 
60  days  in  advcmce  of  the  annual 
meeting. 

Nominees  by  Petition.  Members  of  the 
Exchange  may  propose  by  petition 
nominees  for  the  positions  to  be  filled  at 
the  elections  prescribed  by  this 
(institution.  Any  such  nominee  must 
be  endorsed  by  not  less  than  forty 
members  and  no  member  shall  endorse 
more  than  one  nominee,  provided, 
however,  that  not  less  than  one  hundred 
members  may,  by  petition,  propose  an 
entire  ticket  or  any  portion  thereof.  Such 
petition  shall  contain  for  each  such 
potential  nominee  to  the  Board  a 
completed  questionnaire  used  by  the 
Board  to  gather  information  concerning 
its  nominees  (which  form  the  Secretary 
of  the  Exchange  shall  provide  upon  the 
request  of  any  member).  The  petitions 
shall  be  filed  with  the  Secretary  of  the 
Exchange  in  sealed  envelopes  within 
two  weeks  after  the  date  fixed  for  the 
publication  of  the  Board's  armual 
nominating  report.  The  Secretary  of  the 
Exchange  shall  provide  such  petitions  to 
the  Board.  The  persons  nominated  by 
petition,  if  found  eligible  for  election  by 
the  Board,  consistent  with  the  criteria 
articulated  in  Article  IV,  Section  2  of 
this  Constitution,  shall  be  deemed 
nominees  for  such  offices  or  positions. 
The  Board's  determination  of  such 
eligibility  shall  be  final  and  conclusive. 


Prior  to  the  armual  meeting  proxies 
shall  be  Solicited  for  the  election  of 
directoriand  trustees  of  the  Gratuity 
Fund  ana  for  action  on  such  other 
business^as  may  come  before  the 
meeting,ifin  accordance  with  the  further 
provisions  of  this  Article,  including 
sections  p  and  7  below. 

The  annual  meeting  shall  be  held  in 
the  Boarp  room  of  the  Exchange  or  at 
such  other  place  as  may  be  fixed  in 
advanceiby  the  Board.  At  the  annual 
meeting]  the  Board  shall  present  a  report 
for  the  p^eding  fiscal  year  as 
prescribed  by  law. 

Sec.  2I  Commencement  of  Term.  The 
term  of  qffice  of  the  persons  elected  at 
each  aimual  election  shall  commence 
immediately  after  the  annual  meeting  of 
members. 

Sec.  3J  Vote  Required  to  Elect.  In 
determiiing  those  nominees  who  have 
been  suflcessfully  elected  to  serve  [in 
any  clas  s  of]  as  directors,  [members  of 
the  Non  inating  Committee,]  or  trustees 
of  the  Gi  atuity  Fund  (including 
nomine<  s  to  fill  any  vacancies), 
nominee  s  [in  each  such  class]  receiving 
the  high  sst  niunber  of  votes  shall  be 
declared  elected.  [;  provided,  however, 
that  in  determining  the  results  of  an 
election!  in  any  class  in  which  there  are 
more  noniinees  than  there  are  offices  or 
positioqs  to  be  filled,  the  nominees 
whose  ^ection  would  result  in  the 
required  composition  of  the  class  shall 
be  decla'ed  elected  in  the  order  of  the 
highest  number  of  votes  received  by 
such  nopiinees  in  such  class,  to  the 
exclusic  n  of  nominees  whose  election 
would  I  ot  result  in  the  required 
compos  tion  of  such  class. 

For  tl  e  purpose  of  determining  the 
results  I  f  an  election  in  which  there  are 
more  nc  minees  than  there  are  offices  to 
be  filled  in  a  class  of  directors,  the 
Nominating  Committee,  prior  to  the 
time  wl  en  the  names  of  nominees  are 
reporte<  to  the  Exchange,  shall  advise 
the  Sea  etary  of  the  Exchange  which  of 
the  non  inees  named  by  it  for  such  class 
are: 

(a)  qu  alified  to  serve  as  public 
directoi  s,  and  of  these: 

(i)  wi  ich  are  associated  with 
corpora  tions  that  are  not  financial 
institut  ons  and  are  the  issuers  of 
securiti  ss  that  are  admitted  to  dealings 
upon  tl  e  Exchange,  and 

(ii)  w  lich  are  associated  with 
financii  I  institutions  that  are  significant 
investo  -s  in  equity  seciirities;  or 

(b)  qiialified  to  serve  as  industry 
directors,  and  of  these: 

(i)  vv  lich  are  associated  with  member 
organiz  itions  that  engage  in  a  business 
involvi  ig  substantial  direct  contact  with 
securii  es  customers. 


(ii)  which  are  registered  as  specialists 
and  spend  a  substantial  part  of  their 
time  on  the  floor  of  the  Exchange, 

(iii)  which  is  associated  with  a 
member  organization  that  has  its 
principal  place  of  business  in  the 
metropolitan  area  of  New  York  City,  is 
not  national  in  nature  and  is  not 
engaged  in  activities  as  a  specialist, 

Uv)  which  spends  a  majority  of  his  or 
her  time  on  the  floor  of  the  Exchange, 
has  as  a  substantial  part  of  his  or  her 
business  the  execution  of  transactions 
on  the  floor  of  the  Exchange  for  other 
than  his  or  her  own  account  or  for  the 
account  of  his  or  her  member 
organization,  but  is  not  registered  as  a 
specialist,  and. 

(v)  which  of  those  described  in  (i) 
above  reside  and  have  their  principal 
places  of  business  outside  the 
metropolitan  area  of  New  York  City. 

The  Board,  prior  to  such  time,  shall 
determine  which  of  the  nominees 
named  by  petition  for  any  class  of 
directors  Ml  within  one  or  more  of  the 
categories  specified  above.]  In  the  case 
of  a  tie  vote,  the  names  of  the  nominees 
involved  shall  be  referred  to  the  Board, 
which,  by  the  affirmative  vote  of  a 
majority  of  the  entire  Board,  shall  make 
a  selection. 

Sec.  4.  Special  Meetings  of  Members. 
Special  meetings  of  the  members  may  be 
called  by  the  Chairman  of  the  Board. 
The  Chairman  of  the  Board  shall  call[ed] 
a  special  meeting  of  members  upon  the 
direction  of  the  Board  or  upon  the 
written  request  of  one  hundred 
members. 

Sec.  5.  Notice  of  Meetings  of  Members. 
Notice  of  each  meeting  of  members  shall 
be  written,  shall  state  the  date,  time  and 
place  of  the  meeting,  shall  state  the 
purpose  or  pvuposes  for  which  the 
meeting  is  calldd  and  unless  it  is  the 
annual  meeting,  indicate  that  it  is  being 
issued  at  the  direction  of  the  person  or 
persons  calling  the  meeting.  The 
Secretary  of  the  Exchange  shall  mail  a 
copy  of  the  notice  not  less  than  ten  nor 
more  than  fifty  days  before  the  date  of 
the  meeting,  to  each  person  who  on  the 
date  the  notice  is  mailed,  is  a  member 
who  would  be  entitled  to  vote  at  such 
meeting,  and  shairdeliver  a  copy  to 
each  person  who  becomes  a  member 
entitled  to  vote  at  such  meeting 
thereafter  and  prior  to  the  meeting  or 
any  adjournment  thereof  If  a  member 
shall  have  filed  with  the  Secretary  a 
proxy  authorizing  another  person  or 
persons  to  agtior  such  member  at  any 
meeting  of  members,  the  Secretary  shall 
concurrently  mail  a  copy  of  the  notice 
of  any  meeting  to  the  holder  of  such 
proxy.  When  a  meeting  is  adjourned  to 
another  time  or  place,  notice  shall  be 
given  of  the  adjourned  meeting  and  at 
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the  adjourned  meeting  any  business 
may  be  transacted  that  might  have  been 
transacted  on  the  original  date  of  the 
meeting.  With  the  notice  of  annual 
meeting,  the  Secretary  of  the  Exchange 
shaU  furnish  a  form  of  proxy,  which 
shall  designate  [the]  one  or  more 
members  of  the  [Nominating  Committee 
or  any  one  or  more  of  them,]  Exchange 
as  persons  authorized  to  act  thereimder 
at  the  annual  meeting. 

Sec.  6.  Quorum  at  Meetings  of 
Members.  Members  entitled  to  cast  a 
majority  of  the  total  niunber  of  votes 
entitled  to  be  cast  at  any  meeting, 
present  in  person  or  by  proxy,  shall 
constitute  a  quorum  of  the  members  of 
the  Exchange  for  the  transaction  of  any 
business,  but  the  members  present  and 
entitled  to  vote  thereat  may  adjourn  any 
meeting  despite  the  absence  of  a 
quorum. 

Sec.  7.  Proxies.  A  member  may 
authorize  another  person  or  persons  to 
represent  and  act  as  attorney-in-fact  for 
the  memlser  in  voting  on  any  and  all 
matters  at  any  annual  or  special  meeting 
^   of  members  held  during  the  term  of  the 
proxy,  or  in  expressing  consent  or 
dissent  without  a  meeting,  and  in  any 
and  aU  things  incidental  thereto,  such  as 
requesting  the  call  of  special  meetings  of 
members,  proposing  by  petition 
nominees  for  offices  or  positions  to  be 
filled  at  elections,  proposing 
amendments  to  this  Constitution,  or 
executing  for  and  on  behalf  of  the 
member  waivers  of  notice.  Any  such 
proxy  shall  be  in  form  satisfactory  to  the 
Exchange. 

Sec.  8.  Presiding  Officer.  At  any 
meeting  of  the  members  of  the 
Exchange,  if  neither  the  Chairman  of  the 
Board  nor  any  person  authorized  to  act 
for  the  Chairman  under  Section  5  of 
Article  VI  shall  be  present,  the  members 
present,  in  person  or  by  proxy,  shall 
elect  a  presiding  officer  for  the  meeting. 

Sec.  9.  Vote  of  Members,  (a)  Each 
regular  member  in  good  standing  shall 
be  entitled  to  one  vote  on  each  office  or 
position  to  be  filled  at  any  election  or 
upon  any  other  matter  at  any  meeting  of 
the  members  of  the  Exchange, 
including: 

(i)  any  sale,  lease,  exchange  or  other 
disposition  of  all,  or  substantially  all, 
the  assets  of  the  Exchange, 

(ii)  any  merger  or  consolidation  in 
which  the  Exchange  is  to  participate  as 
a  constituent  corporation  within  the 
meaning  of  the  New  York  Not-For-Profit 
Corporation  ILaw,  and 

(iii)  any  dissolution  or  final 
liquidation  of  the  Exchange. 

lb)  Each  physical  access  member  in 
good  standing  shall  be  entitled  to  one 
vote,  and  each  electronic  access  member 
in  good  standing  who  became  such  prior 


to  [the  effective  date  referred  to  in 
subsection  (c)]  March  30. 1986  shall  be 
entitled  to  one-half  vote,  on  each  office 
or  position  to  be  filled  at  any  election 
or  upon  any  other  matter  at  any  meeting 
of  the  members  of  the  Exchange, 
provided,  however,  that  such  member 
shall  not  be  entitled  to  vote  on  any  of 
the  following  matters: 

(i)  any  sale,  lease,  exchange  or  other 
disposition  of  all,  or  substantially  all, 
the  assets  of  the  Exchange, 

(ii)  any  merger  or  consolidation  in 
which  the  Exchange  is  to  participate  as 
a  constituent  corporation  within  the 
meaning  of  the  New  York  Not-For-Profit 
Corporation  Law, 

(iii)  any  dissolution  or  final 
liquidation  of  the  Exchange, 

(iv)  any  proposal  to  amend  any  of  the- 
rights  and  privileges  or  limitations 
thereon  pertaining  to  such  a  membo-,  or 

(v)  any  election  or  amendment 
concerning  the  Gratuity  Fimd  or  the 
trustees  of  the  Gratuity  Fund. 

(c)  An  electronic  access  member  who 
becomes  such  on  or  after  [the  effective 
date]  March  30. 1986  shall  have  no  vote 
at  any  election  or  upon  any  other  matter 
at  any  meeting  of  the  members. 
["Efiiective  date"  shall  mean  the  date 
that  is  30  days  after  the  date  on  which 
this  subsection  becomes  effective.] 

(d)  Whenever  any  corporate  action, 
other  than  the  election  of  a  person  to  a 
position  or  office,  is  to  be  taken  by  vote 
of  the  members,  it  shall,  except  as 
otherwise  required  by  law  or  by  th[is]e 
Constitution,  be  authorized  by  a 
majority  of  the  votes  cast  by  the 
members  entitled  to  vote  thereon,  in 
person  or  by  proxy,  at  a  meeting  of  the 
members. 

Sec.  10.  Inspectors.  The  Board  shall, 
in  advance  of  any  meeting  of  members 
at  which  a  vote  is  to  be  conducted, 
appoint  an  inspector  to  act  at  the 
meeting  or  any  adjoimunent  thereof. 
The  person  so  appointed  shall  not  be  an 
officer  or  employee  of  the  Exchange,  a 
director  of  the  Exchange,  or  a  director, 
officer,  partner  or  employee  of  a 
member  organization. 


Article  IV 

Board  of  Directors     "* 

Sec.  1.  Powers  of  Board.  The  Board 
shall  be  vested  with  all  powers 
necessary  for  the  govem[m]ance[nt]  of 
the  Exchange,  the  regulation  of  the 
business  conduct  of  members,  allied 
members  and  member  organizations  of 
the  Exchange  and  of  approved  persons 
in  connection  with  their  conduct  of  the 
business  of  member  organizations  and 
the  promotion  of  the  welfare,  objects 
and  purposes  of  the  Exchange  and  in  the 
exercise  of  such  powers  may  adopt  such 


rules,  issue  such  orders  and  directions 
and  make  such  decisions  as  it  may  deem 
appropriate. 

the  Board  may  prescribe  and  impose 
penalties  for  the  violation  of  rules 
adopted  pursuant  to  this  Constitution 
and  for  neglect  or  refusal  to  comply 
with  orders,  directions  or  decisions  of 
the  Board  or  for  any  offense  against  the 
Exchange,  the  penalty  for  which  is  not 
specifically  prescribed  by  this 
Constitution.  The  Board  shall  have  the 
power  to  hold  meetings  at  such  times 
and  places  as  it  deems  advisable,  to 
appoint  the  Board  of  Executives,  to 
appoint  committees,  to  appoint  officers 
as  provided  herein,  to  employ  necessary 
employees,  to  authorize  proper 
operating  expenditures  and  to  take  such 
other  action  as  may  be  necessary  or 
proper  to  carry  out  the  purposes  of  the 
Exchange. 

Each  person  elected  to  the  Board,  and 
each  person  serving  as  a  member  of  the 
Board  of  Executives,  who  is  not  a 
member  of  the  Exchange  shall  have  the 
right  to  go  upon  the  Floor  of  the 
Exchange  but  shall  not  have  the  right  to 
transact  business  thereon. 

[Sec.  2.  Composition  of  Board.  The 
Board  shall  consist  of  twenty-four 
directors  elected  by  the  members  of  the 
Exchange,  a  Chairman  of  the  Board,  the 
Executive  Vice  Chairman,  if  there  be 
one.  and  the  President,  if  there  be  one. 
The  directors  elected  by  the  members 
shall  consist  of  twelve  public  directors 
and  twelve  industry  directors.  Directors 
elected  by  the  members  of  the  Exchange 
shaU  be  divided  into  two  classes  of 
twelve  each  (sometimes  referred  to  as 
class  A  and  class  B)  whose  terms  of 
office  shall  expire  in  alternate  years. 
Each  class  shall  consist  of  six  public 
directors  and  six  industry  directors. ' 

(a)  the  public  directors  shall  include 
the  following: 

(i)  at  least  one  of  the  public  directors 
shall  be  associated  with  a  corporation 
that  is  not  a  financial  institution  and  is 
the  issuer  of  securities  that  are  admitted 
to  dealings  upon  the  Exchange,  and 

(ii)  at  least  one  of  the  public  directors 
shall  be  associated  with  a  financial 
institution  that  is  a  significant  investor 
in  equity  securities. 

(bj  the  industry  directors  shall 
include  the  following: 

(i)  two  of  the  industry  directors  in 
class  A  and  three  of  the  industry 
directors  in  class  B  shall  be  associated 
with  member  organizations  that  engage 
in  a  business  involving  substantial 
direct  contact  with  securities  customers 
and  shall  reside  and  have  their  principal 
places  of  business  within  the 
metropolitan  area  of  New  York  City,  and 

(ii)  one  of  the  industry  directors  of 
each  class  shall  be  associated  with  a 
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member  oiganization  that  engages  in  a 
business  involving  substantial  direct 
contact  with  securities  customers  and 
shall  reside  and  have  his  or  her 
principal  place  of  business  outside  the 
metropolitan  area  of  New  York  City,  and 

(iii)  one  of  the  industry  directors  in 
class  A  and  two  of  the  industry  directors 
in  class  B  shall  be  registered  as 
speciaUsts  and  shall  spend  a  substantial 
part  of  their  time  on  the  floor  of  the 
Exchange,  and 

(iv)  one  of  the  industry  directors  in 
class  A  shall  be  associated  with  a 
member  organization  that  has  its 
principal  place  of  business  in  the 
metropolitan  area  of  New  York  City,  is 
notnational  in  nature  and  is  not 
engaged  in  activities  as  a  specialist,  and 

(v)  one  of  the  industry  directors  in 
class  A  shall  spend  a  majority  of  his  or 
her  time  on  the  floor  of  the  Exchange, 
shall  have  as  a  substantial  part  of  his  or 
her  business  the  execution  of 
transactions  on  the  floor  of  the 
Exchange  for  other  than  his  or  her  own 
account  or  for  the  accoimt  of  his  or  her 
member  organization,  but  shall  not  be 
registered  as  a  specialist. 

No  person  who  has  been  elected  a 
director  by  the  membership  to  three 
consecutive  terms  shall  be  eligible  for 
election  as  a  director  except  after  an 
interval  of  at  least  two  years.  Each 
person  who  is  not  a  member  of  the 
Exchange  and  is  elected  to  the  Board 
shall,  by  the  acceptance  of  the  position 
of  director,  be  deemed  to  have  agreed  to 
uphold  this  Constitution.] 

Sec.  2.  Composition  of  the  Board.  The 
Board  shall  consist  of  the  Chairman  of 
the  Board,  the  Chief  Executive  Officer  (if 
such  individual  is  not  also  the 
Chairman),  and  such  number  of 
directors  elected  by  the  members  of  the 
Exchange  as  is  fixed  from  time  to  time 
by  resolution  of  the  Board,  provided  that 
such  number  shall  not  be  less  than  six 
nor  more  than  twelve.  The  directors 
elected  by  the  members  shall  be 
independent  of  management  of  the 
Exchange,  themembers,  and  issuers  of 
securities  listed  on  the  Exchange,  and 
shall  include  directors  who  will  enable 
-  the  Exchange  to  comply  with  the 
requirements  of  Section  6(b)(3)  of  the 
Act.  Among  other  things,  no  director 
elected  by  the  members  shall  be  (a)  a 
member,  allied  member,  lessor  member 
or  approved  person;  (b)  an  officer  or 
employee  of  the  Exchange;  (c)  a  person 
employed  by  or  affiliated,  directfy  or  . 
indirectly,  with  a  member  organization, 
or  with  a  broker  or  dealer  that  engages 
in  a  business  involving  substantial 
direct  contact  with  securities  customers; 
or  (d)  an  executive  officer  of  an  issuer 
of  securities  that  are  listed  on  the 
Exchange.  In  addition,  no  director  shall 


qualify  ak  independent  unless  the  Board 
affirmatwely  determines  that  the 
director  mas  no  material  relationship 
with  the  Exchange.  The  Board  shall 
adopt  specific  standards  relating  to 
such  determination,  comparable  to  the 
standards  required  of  issuers  listed  on 
the  Exchange,  by  effecting  a  rule  change 
within  thp  meaning  of  Section  19(b)(1) 
of  the  Ac  t.  Candidates  for  the  Board 
shall  be ;  elected  in  accordance  with 
such  furi  her  criteria  as  the  Nominating 
&•  Goven  ance  Committee  shall 
establish,  as  set  forth  in  Section  12(a)(1) 
of  this  A  -tide  TV.  The  Nominating  &■ 
Govemai  ice  Committee  shall 
recommt  nd  to  the  Board  the  candidates 
for  Boon  membership;  provided, 
however,  that,  in  order  to  assure  the 
Exchang  ?  is  able  to  meet  the 
requiren  ents  of  Section  6(b)(3)  of  the 
Act  cone  sming  members  of  the 
Exchang  ?,  the  Industry  Members  of  the 
Board  oj  Executives  shall  recommend  to 
the  Board  candidates  constituting  20% 
of  the  niimber  of  directors  to  be  elected 
by  the  m  smbers  of  the  Exchange,  but  in 
no  event  fewer  than  two  directors. 

When  1  single  individual  serves  as 
both  the  Chairman  and  Chief-Executive 
Officer,  he  Board  shall  designate  a 
director  sleeted  by  the  members  as  a 
lead  dirt  ctor  to  preside  over  executive 
sessions  of  the  Board;  the  Chief 
Executi\  e  Officer  shall  not  participate  in 
executi\^  sessions  of  the  Board.  The  - 
Board  si  all  also  publicly  disclose  the 
lead  din  ctor's  name  and  a  means  by 
which  ii  terested  parties  may 
commui  icate  with  the  lead  director. 
Each  person  who  is  elected  to  the  Board 
shall,  brt  the  acceptance  of  the  position 
ofdireci  or,  be  deemed  to  have  agreed  to 
uphold  his  Constitution. 

[Sec. :  .  Meetings  of  Board.  Meetings 
of  the  Bi  lard  shall  be  held  at  the 
Exchan{  e's  principal  office  in  the  state 
of  New  fork  or  at  such  other  place, 
within  or  without  such  state,  as  the 
Board  nlay  from  time  to  time  determine 
or  as  sh  ill  be  specified  in  the  notice  of 
any  sue  i  meeting.  The  Board  shall  meet 
for  the  ]  urpose  of  organization,  the 
election  of  officers  and  the  transaction 
of  other  business,  on  the  same  day  the 
annual  i  neeting  of  members  is  held. 
Notice  (  f  such  meeting  need  not  be 
given.  S  pecial  meetings  of  the  Board 
may  be  :alled  by  the  Chairman  of  the 
Board  a  r  pursuant  to  the  written  request 
of  four  directors  upon  notice  as  below 
prescril  ed.] 

Sec.  i .  Term  of  Office.  Directors  shall 
serve  for  a  term  of  one  year  (or  until  the 
end  of  wte  term  of  his  or  her  predecessor 
if  he  orfhe  shall  have  been  elected  to 
succeec  a  person  who  has  not 
comple  ed  his  or  her  one-year  term). 


Sec.  4.  Resignation  of  Directors.  Any 
director  may  resign  at  any  time  by  giving 
written  notice  of  resignation  to  the 
Board  or  the  Chairman  of  the  Board  or 
the  Secretary  of  the  Exchange.  Any  such 
resignation  shall  take  effect  at  the  time 
specified  therein,  or,  if  the  time  when  it 
shall  become  effective  shall  not  be  so 
specified,  then  it  shall  take  effect 
immediately  upon  its  receipt. 

Sec.  5.  Vacancies.  Any  Board  vacancy 
shall  be  filled,  after  nomination  by  the 
Nominating  &■  Governance  Committee  or 
the  Industry  Members  of  the  Board  of 
Executives,  as  the  case  may  be,  by  the 
affirmative  vote  of  a  majority  of  the 
entire  Board,  unless  the  Board  shall 
determine  that  the  vacancy  need  not  be 
filled  until  the  next  annual  election.  A 
director  so  elected  shall  serve  until  the 
next  armual  election  of  the  Exchange 
and  until  his  or  her  successor  is  elected 
and  takes  office. 

Sec.  6.  Meetings. 

(a)  Frequency  of  Meetings.  The  Board 
shall  have  not  less  than  four  meetings 
each  year.  Special  meetings  of  the 
directors  may  be  called  by  the  Chairman 
of  the  Board,  or  pursuant  to  the  written 
request  of  not  less  than  one-third  of  the 
directors  then  in  office,  in  accordance    - 
with  the  provision  of  notice  of  meetings, 
except  when  in  the  judgment  of  the 
Chairman,  emergency  requires  shorter 
notice. 

(b)J*lace  of  Meetings.  Meetings  of  the 
Board  shall  be  held  at  the  Exchange's 
•  principal  office  in  the  state  of  New  York 
or  at  such  other  place,  within  or  without 
such  state,  as  the  Board  may  from  time 
to  time  determine  or  as  shall  be 
specified  in  the  notice  of  any  such 
meeting. 

(c)  Notice  of  [Board]  Meetings.  Notice 
of  a  meeting  of  the  Board  shall  be  given 
by  the  Secretary  of  the  Exchange  or  by 
a  person  calling  the  meeting  to  each 
director,  other  than  any  who  have  duly 
waived  notice,  by  written  notice  mailed 
first  class  postage  prepaid,  not  later  than 
five  business  days  before  the  meeting,  or 
by  electronic  communication.  Any 
notice  shall  be  sufficient  if  addressed  to 
a  director  at  his  or  her  office  or  at  such 
other  address  as  he  or  she  shall  have 
requested  the  Secretary  of  the  Exchange 
to  direct  notices. 

[Sec.  5.](d)  Quorum  [at  Board 
Meetings];  Action.  A  majority  of  the 
entire  Board  shall  be^present  in  person 
at  any  meeting  of  the  Board  in  order  to 
constitute  a  quorum  for  the  transaction 
of  business  at  such  meeting. 
Participation  in  a  meeting  by  means  of 
a.  conference  telephone  or  similar 
communications  equipment  allowing  all 
persons  participating  in  the  meeting  to 
hear  each  other  at  the  same  time  shall 
constitute  presence  in  person  at  a 
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meeting.  Except  as  otherwise  expressly 
required  by  law  or  the  certificate  of 
incorporation  of  the  Exchange  or  this 
Constitution,  the  act  of  a  majority  of  the 
directors  present  at  any  meeting  at 
which  a  quorum  is  present  shall  be  the 
act  of  the  Board.  In  the  absence  of  a 
quorum  at  any  meeting  of  the  Board,  a 
majority  of  the  directors  present  may 
adjoimi  such  meeting  from  time  to  time 
until  a  quorum  shall  be  present.  Notice 
of  any  adjourned  meeting  shall  be 
promptly  given.  At  any  adjourned 
meeting  at  which  a  quorum  is  present, 
any  business  may  be  transacted  which 
might  have  been  transacted  at  the 
meeting  as  originally  called.  The 
directors  shall  act  only  as  a  Board  and 
the  individual  [D]directors  shall  have  no 
power  as  such. 

[Sec.  6.  Organization  Meeting.]  (e) 
Annual  Organizational  Meeting.  The 
Board  shall  hold  its  annual 
organizational  meeting  on  the  same  day 
as  the  annual  meeting  of  the  members. 
Notice  of  the  meeting  need  not  be  given. 
At  its  oiganizationa/  meeting,  the  Board, 
by  the  affirmative  vote  of  a  majority  of 
the  entire  Board,  shall:  (l)  Elect  the 
Chairman  of  the  Board— [and,  from 
among  the  industry  directors,  one  or 
more  Vice  Chairmen  of  the  Board  as  the 
Board  may  deem  appropriate,  such 
Chairman  and  each  such  Vice  Chairman 
to  serve  until  the  next  organization 
meeting  of  the  Board  and  until  their 
successors  have  been  elected  and  take 
office.  At  its  organization  meeting,  the 
Board  in  its  discretion  may  also],  and 
such  Chairman  shall  serve  until  his  or 
her  successor  has  been  elected  and 
takes  office:  (2)  appoint  the  members  of 
the  Board  of  Executives;  and  (3)  take 
such  other  orgfmizational  actions  as 
may  be  appropriate,  including  the 
appointment  of  committees  and  the 
appointment  or  approval  of  the  officers 
of  the  Exchange.  The  Board,  at  its 
organizational  meeting,  shall  by  the 
affirmative  vote  of  a  majority  [of  the 
entire  Board,  elect  an  Executive  Vice 
Chairman  of  the  Board  to  serve  for  such 
period  as  the  Board  shall  determine. 
The  Board,  at  its  organization  meeting, 
shall  by  the  affirmative  vote]  of  the 
entire  Board,  designate  the  person  or 
persons  to  serve  in  the  absence,  inability 
to  act  or  vacancy  in  the  office  of  the 
Chairman  of  the  Board. 

[Sec.  7.  Resignation  of  Directors.  Any 
director  may  resign  at  any  time  by 
giving  written  notice  of  resignation  to 
the  Board  or  the  Chairman  of  the  Board 
or  the  Secretary  of  the  Exchange.  Any 
such  resignation  shall  take  effect  at  the 
time  specified  therein,  or,  if  the  time 
when  it  shall  become  effective  shall  not 
be  so  specified,  then  it  shall  take  effect 
immediately  upon  its  receipt. 


Sec.  8.  Vacancies.  Any  vacancy  in  the 
office  of  a  director  of  any  class  elected 
by  the  membership  shall  be  filled  by  the 
affirmative  vote  of  a  majority  of  the 
entire  Board,  unless  the  Board  shall 
determine  that  the  vacancy  need  not  be 
filled  until  the  next  annual  election. 
Prior  to  filling  such  vacancy,  the  Board 
shall  request  the  Nominating  Committee 
to  submit  to  the  Board  the  name  of  the 
person  recommended  by  the 
Nominating  Committee  to  fill  such 
vacancy.  Any  person  to  be  eligible  to  fill 
such  vacancy  must  meet  the 
qualifications  for  election  in  the  class  of 
directors  in  which  the  vacancy  exists,  so 
that  upon  his  or  her  election  the 
composition  of  that  class  shall  meet  the 
requirements  of  this  Article.  A  director 
so  elected  shall  serve  until  the  next 
annual  election  of  the  Exchange  and 
until  his  or  her  successor  is  elected  and 
takes  office. 

Sec.  9.  Loss  of  Qualification.  If  the 
Board  shall  determine  by  the  affirmative 
vote  of  a  majority  of  the  entire  Board 
that  any  director  has  lost  any 
qualification  needed  for  office,  such 
person  shall  cease  to  be  a  director  and 
his  or  her  office  shall  become  vacant. 
Sec.  lO.J 

Sec.  7.  Action  by  Written  Consent. 
Any  action  required  or  permitted  to  be 
taken  by  the  Board  or  any  committee 
thereof  may  be  taken  without  a  meeting 
if  all  members  of  the  Board  or  the 
committee  unanimously  consent  in 
writing  to  the  adoption  of  a  resolution 
authorizing  the  action. 

Sec.  [11. ]8.  Fees  and  Compensation. 
By  the  afBrmative  vote  of  a  majority  of 
the  entire  Board,  the  Board  may  fix  the 
fees  and  compensation  to  be  paid  to  the 
directors,  members  of  [such  committees 
as  it  may  bom  time  to  time  authorize] 
the  Boiu-d  of  Executives,  committee 
members,  the  Chairman  of  the  Board, 
other  officers  of  the  Exchange, 
arbitrators  and  the  trustees  of  the 
Gratuity  Fund. 

Sec.  [12.]  9.  Loss  of  Qualification.  If  a 
director  ceases  to  meet  the  requirements 
for  directors,  such  director  shall  be 
deemed  to  have  tendered  his  or  her 
resignation  for  consideration  by  the 
Board,  and  such  resignation  shall  not  be 
effective  unless  and  until  accepted  bv 
the  Board. 

Sec.  10.  Failure  to  Discharge  Duties. 
In  the  event  of  the  refusal  or  failure  of 
a  director  of  the  Exchange,  or  a  trustee 
of  the  Gratuity  Fund,  to  discharge  his  or 
her  duties,  or  for  any  cause  deemed 
sufficient  by  the  Board,  the  Board  may, 
by  the  afBrmative  vote  of  a  majority  of 
the  entire  Board,  remove  any  such 
director  or  trustee  and  declare  that 
office  or  position  to  be  vacant. 


Sec.  [13.]ll.  Interpretation  of 
Constitution  and  Rules.  The  Board  shall 
have  power  to  interpret  this 
Constitution  and  all  rules  adopted 
pursuant  hereto.  Any  interpretation 
made  by  it  shall  be  final  and  conclusive. 

Sec.  12.  Standing  Committees.  The 
Standing  Committees  and  their 
respective  Chairmen  shall  be  appointed 
by  the  Board  at  its  annual 
organizational  meeting.  The  Board  shall 
adopt  for  each  Standing  Committee  a 
charter  consistent  with  the  duties 
prescribed  in  the  subsections  below,  and 
including  such  additional  duties  as  may 
be  considered  appropriate  and  not 
inconsistent  with  this  Constitution. 

(a)  Committees  Consisting  Solely  of 
Directors.  The  Standing  Committees 
described  in  Section  12(a)(lM4)  shall 
consist  solely  of  directors,  other  than  the 
Chief  Executive  Officer,  and  shall  report 
to  the  Board.  Such  Standing  Committees 
may  be  combined  with  any  other  such 
Standing  Committee,  be  subdivided  into 
one  or  more  such  Standing  Committees, 
or  the  Board  may  constitute  itself  as  a 
committee  of  the  whole  in  respect  of 
such  a  Standing  Committee;  provided, 
however,  that  if  the  Board  constitutes 
itself  as  a  committee  of  the  whole  with 
respect  to  the  activities  of  the 
Nominating  &■  Governance  Committee, 
the  Human  Resources  B-  Compensation 
Committee,  the  Audit  Committee  or  the 
Regulatory  Oversight  &■  Regulatory 
Budget  Committee,  the  Chief  Executive 
Officer  shall  be  recused  from  such 
Board  deliberations. 

(1)  Nominating  &■  Governance 
Committee.  The  Nominating  6- 
Governance  Committee  shall  be 
responsible  for  (i)  recommending  to  the 
Board  candidates  for  Board  membership 
in  accordance  with  Article  IV.  Section  2 
and  candidates  for  Trustees  of  the 
Gratuity  Fund,  (ii)  recommending  to  the 
Board  candidates  for  Board  of 
Executives  membership,  (iii)  conducting 
the  Board's  armual  governance  review, 
(iv)  reviewing  and  recommending  the 
Exchange's  corporate  governance 
guidelines,  (v)  establishing  an 
appropriate  process  for.  and  overseeing 
implementation  of  the  Board's  self- 
assessments  (including  Board  self- 
assessment,  committee  self-assessments 
and  director  assessments)  and  the  Board 
of  Executives'  self-assessments,  (vi) 
recorrunending  director  compensation, 
and  (vii)  succession  planning  for  the 
Chairman  and  Chief  Executive  Officer  of 
the  Exchange.  In  discharging  its 
responsibilities  under  clause  (i)  of  the 
immediately  preceding  sentence,  the 
Nominating  &  Governance  Corrunittee 
shall  propose  persons  as  candidates  for 
the  Board  who.  in  the  opinion  of  the 
Committee,  (a)  are  committed  to  serving 
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the  interests  of  the  public  and 
strengthening  the  Exchange  as  a  public 
securities  market;  and  (b)  include 
among  their  number  individuals  at  least 
one  of  whom  is  intended  to  allow  the 
Exchange  to  meet  the  requirements  of 
section  6(b)(3)  of  the  Act  concerning 
issuers  and  at  least  one  of  whom  is 
intended  to  allow  the  Exchange  to  meet 
the  requirements  of  section  6(b)(3)  of  the 
Act  concerning  investors.  In  addition, 
the  Nominating  Er  Governance 
Committee  shall  establish  procedures  to 
solicit  the  input  of  investors  in  equity 
securities  and  members  regarding  Board 
candidates.  The  Nominating  &• 
Governance  Committee  shall  also  solicit 
input  from  the  various  Exchange 
conununities  regarding  candidates  for 
appointment  by  the  Board  to  the  Board 
of  Executives.  Consensus 
recommendations  for  candidates  to 
represent  the  groups  referenced  in 
clauses  (ii),  (Hi)  and  (iv)  of  Article  V, 
Section  2(b)  put  forward  by  the 
respective  representatives  of  those 
groups  shall  be  forwarded  to  the  Board   . 
as  the  recommendations  of  the 
Nominating  &  Governance  Committee 
unless  and  to  the  extent  such  Committee 
determines  that  a  candidate  does  not, 
qualify  for  the  position. 

(2)  Human  Resources  &■ 
Compensation  Committee.  The  Human 
Resources  &  Compensation  Committee 
shall  bp  responsible  for  (i)  reviewing  and 
approv^g  corporate  goals  and 
objectives  relevant  to  Chief  Executive 
Officer  compensation,  evaluating  the 
Qiief  Executive  Officer's  performance  in 
light  of  those  goals  and  objectives,  and, 
together  with  the  other  directors  elected 
by  the  members,  determining  and 
approving  such  compensation,  (ii) 
reviewing  and  approving 
recommendations  regarding 
compensation  and  personnel  actions 
involving  senior  Exchange  persormel, 
including  such  recommendations 
involving  senior  regulatory  personnel 
received  from  the  Regulatory  Oversight 
&■  Regulatory  Budget  Committee,  and 
(Hi)  reporting  annually  to  the  members 
and  the  public  on  the  compensation  of 
the  five  most  highly  compensated 
officers  of  the  Exchange  (as  well  as 
director  compensation)  and  on  the 
compensation  philosophy  and 
methodology  used  to  award  that 
compensation  (including  information 
relating  to  appropriate  comparisons, 
benchmarks,  performance  measures  and 
evaluation  processes  consistent  with  the 
mission  of  the  Exchange). 

(3)  Audit  Committee.  The  Audit 
Cominittee  shall  be  responsible  for 
assisting  the  board  in  its  oversight  of  the 
integrity  of  the  Exchange's  financial 
statements,  the  Exchange's  compliance 


with  lege  1  and  regulatory  requirements, 
and  the  j  ndependent  auditor's 
qualifica  'ions  and  independence, 
includin, ;  the  direct  responsibility  for  (i) 
the  hirin  '„  firing  and  compensation  of 
the  inde,  ^endent  auditor,  (ii)  overseeing 
the  inde^  tendent  auditor's  engagement, 
(iii)  mee\  ing  regularly  in  executive 
session  » ith  the  auditor,  (iv)  reviewing 
the  audi  or's  reports  with  respect  to  the 
Exchange's  internal  controls,  (v)  pre- 
approving  all  audit  and  non-audit 
services  jerformed  by  the  auditor  and 
(vi)  detei  mining  the  budget  and  staffing 
for  the  Internal  Audit  Unit.  The  Audit 
Commiti  se  charter  shall  contain 
addition  il  duties  and  responsibilities 
comparable  to  those  required  of  issuers 
listed  on  the  Exchange. 

(4)  Tb$  Regulatory  Oversight  &■ 
Regulatory  Budget  Committee.  The 
Regulat<^  Oversight  &■  Regulatory  - 
Budget  Gommittee  shall  be  responsible 
for  (i)  assuring  the  effectiveness,  vigor 
and  professionalism  of  the  Exchange's 
regulatory  program,  (ii)  determining  the 
budget  f  )r  the  Regulatory  Group,  the 
Listings  jnd  Compliance  Unit,  the 
Hearing  Board,  the  Arbitration  Unit  and 
the  Regi  latory  Quality  Review  Unit  and 
(iii)  oveisight  of  the  Regulation, 
Enforcei  nent  S-  Listing  Standards 
Commit  ee  and  the  Regulatory  Quality 
Review  Jnit.  This  Committee  shall 
determii  le  the  Exchange's  regulatory 
plan,  bv  dget  and  staffing  proposals 
annuall '  and  shall  be  responsible  for 
assessin  j  the  Exchange's  regulatory 
perform  mce  and  recommending 
compen  iation  and  personnel  actions 
involvir  g  senior  regulatory  personnel  to  _ 
the  Boai  d's  Human  Resources  6- 
Compel  sation  Committee  for  action. 
-   (bjfoi  nt  Committees 

(1)  Tl  e  Regulation,  Enforcement  & 
Listing  i  itandards  Committee  shall  be 
compos  ?d  of  both  directors  (other  than 
the  Chii  f  Executive  Officer)  and  Board 
ofExea  itives  members  (including  at 
least  on  ?  Industry  Member  of  the  Board 
ofExeci  itives)  as  selected  by  the  Board; 
provide  i,  however,  that  a  majority  of 
the  met  ibers  of  such  cotiunittees  voting 
on  a  mc  tier  subject  to  a  vote  of  such 
Commi  tee  shall  be  directors.  Such 
commit  'ee  shall  report  to  the  Regulatory 
Oversig  it  &■  Regulatory  Budget 
Commi  tee  and  shall  (i)  review  and 
provide  general  advice  with  respect  to 
the  Exc  range's  programs  for  market 
surveih  mce,  member  and  member 
organiz  ition  regulation  and 
enforce  'nent,  and  the  listing  and  de- 
listing ( f  securities,  and  (ii)  hear 
appeal  of  disciplinary  determinations 
and  del  erminations  to  de-list  a  listed 
lojiy. 


compc^ 
(2)A 
be  appointed 


Iditional  joint  committees  may 
'  by  the  Board  from  time  to 


time  in  its  discretion;  provided  that  each 
shall  consist  of  at  least  one  director 
(other  than  the  Chief  Executive  Officer). 
All  such  committees  shall  report  to  the 
Board. 

Sec.  13.  Special  Conunittees,  Advisory 
Committees,  Etc.  Special  committees, 
subcommittees,  advisory  committees, 
boards  or  councils  may  be  appointed 
from  time  to  time  in  the  Board's 
discretion  and  may  be  comprised  of 
individuals  who  are  not  directors  or   ■ 
members  of  the  Board  of  Executives. 
Sec.  14.  Delegation, 
(a)  Delegation  Authority.  The  Board 
may  delegate  such  of  its  powers  as  it 
may  from  time  to  time  determine, 
subject  to  the  provisions  of  th[is]e  ' 
Constitution  and  applicable  law,  to  the 
Board  of  Executives,  to  sueh  officers  and 
employees  of  the  Exchange,  and  to  such 
committees,  composed  either  of 
directors  or  otherwise,  as  the  Board  may 
from  time  to  time  authorize;  provided, 
however,  thatta),  except  as  this 
Constitution  otherwise  provides,  the 
Board  may  not  delegate,  and  no 
committee  may  re-delegate,  to  the  Bodrd 
of  Executives  or  to  any  committee  not 
consisting  solely  of  directors,  authority 
either  to  adopt  rules  under  Article  VIII, 
Section  1  or  Article  DC,  Section  l,orto 
act  on  any  subject  matter  described  in 
Article  IV,  Section  12(a)  or  (b)(1),  except 
by  effecting  a  rule  change  within  the 
meaning  (^Section  19(b)(1)  of  the  Act. 
Any  committee  of  directors  to  which 
authority  is  delegated  to  adopt  rules 
under  Article  VUI,  Section  1  or  Article 
DC,  Section  1  shall  include  thereon  at 
least  one  director  nominated  by  the 
Industry  Members  of  the  Board  of 
Executives,  as  provided  in  Article  IV, 
Section  2.  The  Board  shall  diligently 
oversee  the  activities  of  the  Board  of 
Executives,  the  officers  and  employees 
of  the  Exchange,  and  any  committees  to 
which  the  Board  has  delegated  authority 
pursuant  hereto. 

(b)  Limitation  of  Delegation  Authority. 
A  member,  member  organization,  allied 
member  or  approved  person  affected  by 
a  decision  of  any  officer,  employee  or 
committee  acting  under  powers 
delegated  by  the  Board  may  require  a 
review  by  the  Board  of  such  decision,  by 
filing  with  the  Secretary  of  the  Exchange 
a  written  demand  therefore  within  10-. 
days  after  the  decision  has  been 
rendered,  except  as  otherwise  provided 
in  Article  DC  [or  the  rules  thereunder.]. 
Section  6.  Any  and  all  powers  delegated 
by  the  Board  may  continue  to  be 
exercised  by  the  Board  notwithstanding 
such  delegation,  and  the  Board  may 
exercise  such  review  and  oversight  over 
the  exercise  of  (or  omission  to  exercise) 
any  delegated  authority  as  it  shall  at 
any  time  determine. 
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Sec.  15.  Conflict  of  Interest.  No 
director  shall  participate  in  the 
deliberation  or  adjudication  of  any 
matter  in  which  he  or  she  is  personally 
interested. 

Article  V 

[Nominatiiig  Committee 

Sec.  1.  Composition.  Organization 
Meeting  and  Eligibility.  The  Nominating 
Committee  shall  be  composed  of: 

(a)  Four  persons  who  would,  were 
they  directors,  satisfy  the  definition  of 
public  director;  and 

(b)  Four  persons  who  would,  were 
they  directors,  satisfy  the  definition  of 
industry  director. 

The  members  of  the  Nominating 
Committee  shall  be  divided  into  two 
classes  of  io\a  each  whose  terms  of 
office  shall  expire  in  alternate  years. 
Each  class  shall  consist  of  two  persons 
described  in  (a)  above,  and  two  persons 
described  in  (b)  above. 

On  the  first  Monday  after  the  annual 
election  of  the  Exchange,  or  as  soon 
thereafter  as  may  be  practicable,  the 
members  of  the  Nominating  Committee, 
by  the  affirmative  vote  of  a  majority  of 
such  members,  shall  elect  a  chairman 
who  shall  be  a  member  of  the 
Nominating  Committee  and  who  shall 
serve  until  the  next  annual  meeting  of 
the  Nominating  Conmiittee  and  until  his 
or  her  successor  is  elected  and  takes 
office.  The  chairman  of  the  Nominating 
Conunittee  shall  not  succeed  himself  or 
herself  as  chairman  and  the  office  of 
chairman  shall  alternate  fi-om  year  to 
year  between  a  member  of  the 
Nominating  Committee  described  in  (a) 
above  and  a  member  of  the  Nominating 
Committee  described  in  (b)  above. 

No  director  shall  be  eligible  to  serve 
on  the  Nominating  Committee.  No 
member  of  the  Nominating  Committee 
who  has  served  the  full  term  for  which 
he  or  she  was  elected  by  the 
membership  shall  be  eligible  for 
reelection  to  the  Nominating  Committee 
in  the  year  during  which  such  term 
expires.  No  member  of  the  Nominating 
Committee  who  has  been  elected  to  fill 
a  vacancy  in  the  Nominating  Committee 
shall  be  eligible  for  reelection  to  the 
Nominating  Committee  in  the  year 
during  which  the  term  of  the  member 
being  replaced  expires.  Any  vacancy  in 
the  Nominating  Committee  shall  be 
filled  by  the  remaining  members 
thereof,  who  shall  elect  a  person 
qualified  to  fill  the  vacancy  who  shall 
serve  until  the  next  annual  election  of 
the  Exchange  and  imtil  his  or  her 
successor  is  elected  and  takes  office. 
The  Board  shall  have  no  control  over  or 
power  with  respect  to  the  Nominating 
Committee.  Nothing  in  this  Section  is  to 


be  construed  to  prevent  the  Nominating 
Committee  from  soliciting  the  views  of 
the  Chairman  or  other  members  of  the 
Board. 

Sec.  2.  Public  Meetings.  The 
Nominating  Conunittee  shall  hold  one 
or  more  meetings,  to  which  all  members 
and  allied  members  shall  be  invited  for 
the  purpose  of  suggesting  nominees  for 
the  offices  and  positions  to  be  filled  at 
the  annual  election  of  the  Exchange. 
The  Nominating  Committee  shall  report 
to  the  Secretary  of  the  Exchange,  not 
later  than  the  second  Monday  in  March, 
nominees  for  such  offices  and  positions. 
Each  nominee  shall  be  a  person  who,  in 
the  opinion  of  the  Nominating 
Committee,  is  eligible  for  election  to  the 
office  or  position  for  whidi  he  or  she  is 
nominated.  The  Secretary  of  the 
Exchange  shall,  on  receipt  of  the  report 
of  the  Nominating  Committee,  notify  the 
members  of  the  Exchange  of  the  names 
of  such  nominees.  The  Chairman  of  the 
Board  shall  serve  in  a  consultative  role 
to  the  Nominating  Committee.  In  that 
capacity  the  Chairman  of  the  Board 
shall  meet  with  the  Nominating 
Committee  prior  to  March  1  of  each  year 
to  report  on  the  needs  of  the  Board  and 
to  provide  any  other  information 
relevant  to  the  work  of  the  Nominating 
Committee. 

Sec.  3.  Nominees  by  Petition. 
Members  of  the  Exchange  may  propose 
by  petition  nominees  for  the  offices  or 
positions  to  be  filled  at  the  elections 
prescribed  by  this  Constitution.  Any 
such  nominee  must  be  endorsed  by  not 
less  than  forty  members  and  no  member 
shall  endorse  more  than  one  nominee, 
provided,  however,  that  one  hundred 
members  may,  by  petition,  propose  an 
entire  ticket  or  any  portion  thereof.  The 
petitions  shall  be  filed  with  the 
Secretary  of  the  Exchange  in  sealed 
envelopes  within  two  weeks  after  the 
date  fixed  for  the  report  of  the 
Nominating  Committee.  The 
Nominating  Committee  and  the 
Secretary  of  the  Exchange  shall  open 
such  envelopes  and  shall  report  to  the 
Board  the  names  of  the  persons 
nominated  by  petition  who,  if  found 
eligible  for  election  by  the  Board,  shall 
be  deemed  nominees  for  such  offices  or 
positions. 

Sec.  4.  Names  of  Nominees.  The 
names  of  all  nominees  shall  be  arranged 
on  the  ballot  in  alphabetical  order  for 
each  class  of  office  or  position  and  shall 
be  reported  to  the  Exchange  promptly 
after  the  Board  shall  have  passed  upon 
the  eligibihty  of  the  persons  nominated 
by  petition.  The  names  of  the  persons 
nominated  by  the  Nominating 
Committee  shall  be  identified  by  an 
appropriate  legend  or  symbol. 


Sec.  5.  Death,  etc.,  of  Nominee.  In 
case  of  the  death,  withdrawal, 
disqualification  or  failiue  to  qualify,  at 
any  time  in  advance  of  the  annual 
election,  of  any  nominee  for  one  of  the 
offices  or  positions  to  be  filled  at  such 
annual  election,  the  election  of  a  person 
to  fill  such  office  or  position  shall  not 
be  held  at  the  annual  meeting  of  the 
members  of  the  Exchange,  but  this  shall 
not  delay  the  election  of  persons  to  fill 
all  other  offices  or  positions.  The  Board, 
by  the  affirmative  vote  of  a  majority  of 
the  entire  Board,  thereupon  may  declare 
such  office  or  position  vacant  and  if  the 
election  for  such  office  or  position  was 
not  contested  may  elect  a  person  to  fill 
the  vacancy  to  hold  office  until  the 
annual  election  of  the  Exchange  in  the 
succeeding  year.  Prior  to  filling  such 
vacancy,  the  Board  shall  request  the 
Nominating  Committee  to  submit  to  the 
Board  the  name  of  the  person 
recommended  by  the  Nominating 
Committee  to  fill  such  vacancy.  If  such 
election  was  contested,  the  Board  shall 
direct  that  such  office  or  position  be 
filled  by  vote  of  the  members  of  the 
Exchange  entitled  to  vote  thereon  at  a 
special  meeting  of  the  members.  If  such 
special  meeting  shall  be  directed,  the 
Board  shall  call  the  meeting  and 
determine  the  procedure  for 
nominations  and  voting  by  proxy  at  the 
meeting. 

Sec.  6.  Selection  of  Nominees.  The 
Nominating  Committee  in  seeking 
nominees  for  all  offices  and  positions 
shall  propose  persons  who,  in  the 
opinion  of  the  Nominating  Committee, 
are  committed  to  serving  the  interests  of 
the  public  and  strengthening  the 
Exchange  as  a  public  securities  market. 
In  selecting  nominees  who  are  to  be 
members  of  the  Nominating  Committee, 
the  Nominating  Committee  should 
consider  representatives  from  all 
Exchange  constituencies,  taking  care  to 
avoid  having  an  undue  concentration  of 
such  nominees  bom.  any  one  area  or 
industry. 

In  seeking  nominees  who  are  to  be 
public  directors,  the  Nominating 
Committee  should  consider,  among 
others,  representatives  of  corporations, 
the  secvuities  of  which  are  admitted  to 
dealings  upon  the  Exchange  and 
representatives  of  financial  institutions, 
such  as  investment  companies,  banks 
and  trust  companies,  and  insurance 
companies,  which  are  significant 
investors  in  equity  securities,  care  being 
taken  to  avoid  having  an  undue 
concentration  of  such  nominees  from 
any  one  area  or  industry.] 

Board  ofExeeutive$ 

Sec.  1.  Powers  aiid  Authority  of  the 
Board  of  Executives.  The  Board  shall 
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establish  a  Board  of  Executives.  Subject 
to  the  Board's  ultimate  authority,  review 
and  oversight  and  except  with  respect  to 
the  responsibilities  delegated  to  the 
Standhig  Conunittees,  pursuant  to 
Article  IV.  Section  12;  the  Board  of 
Executives  shall  advise  the  Chief 
Executive  Officer  in  his  or  her 
management  of  the  operations  of  the 
Exchange.  Copies  of  any  materials, 
documents  or  reports  prepared  or 
received  by  the  Board  of  Executives 
shall  be  furnished  to  the  Board  of 
Directors.  Industry  Members  of  the 
Board  of  Executives  (as  defined  in 
Section  2  of  this  Article)  shall  also  be 
responsible  for  recommending  to  the 
Board  candidates  for  Board  membership 
in  accordance  with,  and  who  meet  the 
criteria  provided  for  in.  Article  IV, 
Section  2  of  this  Constitution.  In 
discharging  this  responsibility,  the 
Industry  Members  of  the  Board  of 
Executives  shall  propose  persons  who, 
in  their  opinion,  (i)  are  committed  to 
serving  the  interests  of  the  public  and 
strengthening  the  Exchange  as  a  public 
market,  and(ii)  will  allow  the  Exchange 
to  meet  the  requirements  of  section 
6(b)(3)  of  the  Act  concerning  members 
of  the  Exchange. 

Sec.  2.  Composition  of  Board  of 
Executives. 

(a)  The  Board  of  Executives  shall 
provide  a  reasonably  balanced 
representation  of  the  many  communities 
that  come  together  in  the  Exchange: 
listed  companies,  investors,  members 
and  member  organizations,  and  lessor 
members. 

(b)  The  Board  of  Executives  shall 
consist  of  the  Chairman  of  the  Board 
(who  shall  be  the  Chairman  of  the  Board 
of  Executives),  the  Chief  Executive 
Officer  (if  such  individual  is  not  also  the 
Qiairman),  and  at  least  20  but  no  more 
than  25  members  ("Board  of  Executives 
members").  The  Board  of  Executives 
members  (other  than  the  Chairman  and 
Chief  Executive  Officer)  shall  be 
appointed  by  the  Board  at  its  annual 
organizational  meeting  and  shall  consist 
of(i)  at  least  six  individuals  who  are 
eitiier  the  chief  executive  or  a  principal 
executive  officer  of  a  member 
organization  that  engages  in  a  business 
involving  substantial  direct  contact  with 
securities  customers,  (ii)  at  least  two 
individuals  who  are  either  the  chief 
executive  or  a  principal  executive 
officer  of  a  specialist  member 
organization,  (iii)  at  least  two 
iiulividuals,  each  of  whom  spends  a 
majority  of  his  or  her  time  on  the  Floor 
of  the  Exchange,  and  has  as  a 
substantial  part  of  his  or  her  business 
the  execution  of  transactions  on  the 
Floor  of  the  Exchange  for  other  than  his 

'  or  her  own  account  or  the  account  of  his 


or  her  member  organization,  but  who 
shall  not  be  registered  as  a  specialist, 
(iv)  at  leqst  two  individuals  who  are 
lessor  manbers  who  are  not  affiliated 
with  a  bmker  or  dealer  in  securities,  (v) 
at  least  f^ur  individuals  who  are  either 
the  chief^xecutive  or  a  principal 
executiva  officer  of  an  institution  that  is 
a  signifiapnt  investor  in  equity 
securities,  at  least  one  of  whom  shall  be 
a  fiduciary  of  a  public  pension  fund; 
and  (vi)^t  least  four  individuals  who 
are  either  the  chief  executive  or  a 
principal  executive  officer  of  a  listed 
company!  (the  members  of  the  Board  of 
Executive  !s  referenced  in  subsections  (i), 
(ii),  and  iii)  herein  collectively  shall  be 
called  "I  idustry  Members  of  the  Board 
ofExecu  ives").  If  the  Board  increases 
the  size  if  the  Board  of  Executives  it 
shall  stri  re  to  maintain  approximately 
the  same  balance  between  Industry 
Memben  of  the  Board  of  Executives  and 
other  me  mbers  of  the  Board  of 
Executiv  is  as  is  represented  above.  If 
the  Boar  i  increases  the  size  of  the  Board 
of  Executives,  it  shall  also  be  free  to  add 
memberi  to  the  Board  of  Executives  who 
represen '.  other  elements  of  the 
Exchang  ?  community.  Each  person  who 
is  not  a  i  lember  of  the  Exchange  and  is 
appointed  to  the  Board  of  Executives 
shall,  by  the  acceptance  of  such 
position,  be  deemed  to  have  agreed  to 
uphold  t  lis  Constitution. 

Sec.  3.  Term  of  Office.  Board  of 
Executiv  es  members  shall  serve  for  a 
term  of  ( ne  year  (or  until  the  end  of  the 
respecti\  eterm  of  his  or  her  predecessor 
if  he  or  t  he  shall  have  been  appointed 
to  succe  id  a  person  who  has  not 
complet  id  his  or  her  term). 

Sec.  4i  Resignation  of  Board  of 
Executives  Members.  Any  Board  of 
Executivtes  member  may  resign  at  any 
time  by  giving  written  notice  of 
resigna^on  to  the  Board  of  Directors,  the 
Chairmdn  of  the  Board,  or  the  Secretary 
of  the  Exchange.  Any  such  resignation 
shall  taie  effect  at  the  time  specified 
therein,  or,  if  the  time  when  it  shall 
become  effective  shall  not  be  so 
specifier,  then  it  shall  take  effect 
immediately  upon  its  receipt. 

Sec.  4  Vacancies.  Any  vacancy  in  the 
office  ojla  Board  of  Executives  member 
may  be  filled  by  the  Board.  A  Board  of 
Executifes  member  so  appointed  shall 
serve  u^til  the  next  annual 
organizptional  meeting  of  the  Board  of 
Executi  'es  and  until  his  or  her 
success  )r  is  appointed  by  the  Board  and 
takes  o)  Hce. 
Sec.  i .  Meetings. 

(a)  Fr  iquency  of  Meetings.  The  Board 
of  Exec  itives  shall  have  not  less  than 
six  mee  ings  each  year.  Special 
meetini  s  of  the  Board  of  Executives  may 
be  calk  i  by  the  Chairman  of  the  Board, 


or  pursuant  to  the  written  request  of  not 
less  than  one  third  of  the  Board  of 
Executives  members  then  in  office,  in 
accordance  with  the  provision  of  notice 
of  meetings,  except  that  when  in  the 
judgment  of  the  Chairman  of  the  Board, 
emergency  requires  shorter  notice. 

(b)  Place  of  Meetings.  Meetings  of  the 
Board  of  Executives  shall  be  held  at  the 
Exchange's  principal  office  in  the  state 
of  New  York  or  at  such  other  place, 
within  or  without  such  state,  as  the 
Board  of  Executives  may  from  time  to 
time  determine  or  as  shall  be  specified 
in  the  notice  of  any  such  meeting. 

(c)  Notice  of  Meetings.  Notice  of  a 
meeting  of  the  Board  of  Executives  shall 
be  given  by  the  Secretary  of  the 
Exchange  or  by  a  person  calling  the 
meeting  to  each  Board  of  Executives 
member,  other  than  any  who  have  duly 
waived  notice,  by  written  notice  mailed 
first  class  postage  prepaid,  not  later   ~ 
than  five  business  days  before  the 
meeting,  or  by  electronic 
communication.  Any  notice  shall  be 
sufficient  if  addressed  to  a  Board  of 
Executives  member  at  his  or  her  office 
or  at  such  other  address  as  he  or  she 
shall  have  requested  the  Secretary  of  the 
Exchange  to  direct  notices.  Whenever 
any  notice  is  required  to  be  given  under 
the  provisions  of  the  certificate  of 
incorporation  or  the  Constitution  of  the 
Exchange,  a  waiver  thereof  in  writing 
signed  by  the  person  or  persons  entitled 
to  such  notice,  whether  before  or  after 
the  time  stated  therein,  shall  be  deemed 
equivalent  to  the  giving  of  such  notice. 

(d)  Quorum;  Action.  A  majority  of  the 
entire  Board  of  Executives  shall  be 
present  in  person  at  any  meeting  of  the 
Board  of  Executives  in  order  to 
constitute  a  quorum  for  the  transaction 
of  business  at  such  meeting. 
Participation  in  a  meeting  by  means  of 
a  conference  telephone  or  similar 
communications  equipment  allowing  all 
persons  participating  in  the  meeting  to 
hear  each  other  at  the  same  time  shall 
constitute  presence  in  person  at  a 
meeting.  Except  as  otherwise  expressly 
required  by  law  or  the  certificate  of 
incorporation  of  the  Exchange  or  the 
Constitution,  the  act  of  a  majority  of  the 
members  of  the  Board  of  Executives 
present  at  any  meeting  at  which  a 
quorum  is  present  shall  be  the  act  of  the 
Board  of  Executives.  In  the  absence  of 

a  quorum  at  any  meeting  of  the  Board 
of  Executives,  a  majority  of  the  members 
of  the  Board  of  Executives  present  may 
adjourn  such  meeting  firom  time  to  time 
until  a  quorum  shall  be  present.  Notice 
of  any  adjourned  meeting  shall  be 
promptly  pven.  At  any  adjourned 
meeting  at  which  a  quorum  is  present, 
any  business  may  be  transacted  which 
might  have  been  transacted  at  the 
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meeting  as  originally  called.  The 
members  of  the  Board  of  Executives 
shall  act  only  as  a  Board  of  Executives 

and  the  individual  members  shall  have 
no  power  as  such. 

(e)  Annual  Organizational  Meeting. 
The  Board  of  Executives  shall  hold  its 
annual  organizational  meeting  as  soon 
following  the  organizational  meeting  of 
the  Board  of  Directors  as  practical. 
^Notice  of  such  meeting  need  not  be 
given. 

Sec.  7.  Action  by  Written  Consent. 
Any  action  required  or  permitted  to  be 
taken  by  the  Board  of  Executives  or  any 
committee  thereof  may  be  taken  without 
a  meeting  if  all  members  of  the  Board 
of  Executives  or  the  committee 
unanimously  consent  in  writing  to  the 
adoption  of  a  resolution  authorizing  the 
action. 

Sec.  8.  Loss  of  (Salification.  If  a 
Board  of  Executives  member  ceases  to 
meet  the  requirements  for  members  of 
the  Board  of  Executives,  such  Board  of 
Executives  member  shall  be  deemed  to 
have  tendered  his  or  her  resignation  for 
consideration  by  the  Board,  and  such 
resignation  shall  not  be  effective  unless 
and  until  accepted  by  the  Board. 

Sec.  9.  Failure  to  Discharge  Duties.  A 
member  of  the  Board  of  Executives  has 
under  the  New  York  Not-for-Profit 
Corporation  Law  the  duties  of  an  officer 
of  the  Exchange.  In  the  event  of  the 
refusal  or  failure  of  a  member  of  the 
Board  of  Executives  to  discharge  his  or 
her  duties,  or  for  any  cause  deemed 
sufficient  by  the  Board  of  Executives  or 
the  Board  of  Directors,  the  Board  of 
Executives  or  the  Board  of  Directors 
may,  by  the  affirmative  vote  of  a 
majority  of  the  entire  Board  or  the  entire 
Board  of  Executives,  remove  any  such 
Board  of  Executives  member  and 
declare  that  office  or  position  to  be 
vacant. 

Sec.  10.  Conflict  of  Interest.  No  Board 
of  Executives  member  shall  participate 
in  the  deliberation  or  adjudication  of 
any  matter  in  which  he  or  she  is 
personally  interested. 

Sec.  11.  Plenary  Sessions  of  the  Board 
and  the  Board  of  Executives.  The  Board 
and  the  Board  of  Executives  shall  meet 
jointly  (a  "Plenary  Session")  at  least 
twice  each  year.  The  Chairman  of  the 
Board  shall  chair  all  Plenary  Sessions. 

Article  VI 

Officers 

Sec.  1.  nnles]Officers.  The  officers  of 
the  Exchange  shall  include  the 
Chainnan  of  the  Board,  the  Chief 
Executive  [Vice  Chainnan,  if  there  be 
one,  one  or  more  Vice  Chairmen]  O/^icer, 
the  President,  if  there  be  one,  the  Chief 
Regulatory  Officer,  one  or  more  Vice 


Presidents  (one  or  more  of  whom  may 
be  designated  as  Executive  Vice 
Presidents  ot  as  Senior  Vice  Presidents 
or  by  other  designations),  a  Secretary,  a 
Treasurer,  a  Controller  and  such  other 
officers  as  the  [Chairman]C/ue/ 
Executive  Officer  may  propose,  subject 
to  the  approval  of  the  Board.  Any  office 
may  be  occupied  by  more  than  one 
individual.  An  officer,  [other  than  any 
Vice  Chairman,]  if  a  member  of  the 
Exchange  at  the  time  of  election,  shall 
promptly  thereafter  dispose  of  his  or  her 
membership  by  sale  or  lease,  and  if  by 
lease,  the  power  to  vote  must  be 
disposed  of  by  the  lease.  The  Board 
shall  appoint  the  Chairman,  the  Chief 
Executive  Officer,  and  the  Chief 
Regulatory  Officer.  If  the  Chairman  is 
neither  the  Chief  Executive  Officer  nor 
chosen  from  among  the  directors  elected 
by  the  members,  he  or  she  must  satisfy 
the  independence  criteria  for  Board 
membership  set  forth  in  Article  IV, 
Section  2  of  this  Constitution.  The 
President  and  the  officers  of  the 
Exchange,  [other  than  the  Executive 
Vice  Chairman  and  the  Vice  Chairmen,] 
shall  be  appointed  by  the  [Chairman] 
Chief  Executive  Officer,  subject  to 
approval  of  the  Board.  Each  officer  of 
the  Exchange,  by  his  or  her  acceptance 
of  such  office,  shall  be  deemed  to  have 
agreed  to  uphold  this  Constitution. 
While  no  officer  of  the  Exchange  shall 
have  any  authority  to  recommend 
candidates  for  election  to  the  Board  or 
for  appointment  by  the  Board  to  any 
committeer  the  Board  or  the  Nominating 
&■  Governance  Committee  may  solicit 
the  input  of  any  Exchange  officer  at  its 
own  initiative  and  discretion. 

[Sec.  2.  Chairman  of  the  Board.  The 
Chainnan  of  the  Board  shall  be  the  chief 
executive  officer  of  the  Exchange, 
responsible  for  the  management  and 
administration  of  its  affairs,  and  shall  be 
the  official  representative  of  the 
Exchange  in  all  public  matters.  The 
Chainnan  of  the  Board  shall  be  the 
presiding  officer  of  the  Board  and  an  ex 
officio  member  of  all  committees 
authorized  by  the  Board.  The  Chairman 
of  the  Board  may  call  special  meetings 
of  the  Board  and  shall  call  special 
meetings  of  the  Board  upon  the  written 
request  of  four  directors. 

Sec.  3.  The  Executive  Vice  Chairman, 
the  President  and  Officers  other  than 
Vice  Chairmen.  The  Executive  Vice 
Chairman,  the  President  and  other 
officers,  other  than  Vice  Chairmen,  shall 
have  such  functions  and  responsibilities 
as  the  Chairman  may  from  time  to  time 
assign,  subject  to  the  approval  of  the 
Board.] 

Sec.  2.  The  Chairman.  The  Chairman 
shall  preside  at  all  meetings  of  the 
Board  and  of  the  Board  of  Executives 


and  shall  decide  all  questions  of  order, 
subject,  however,  to  an  appeal  to  the 
Board;  provided,  however,  that  if  the 
Chairman  is  also  the  Chief  Executive 
Officer,  he  or  she  shall  not  participate 
in  executive  sessions  of  the  Board.  If  the 
Chairman  is  not  the  Chief  Executive 
Officer,  he  or  she  shall  act  as  liaison 
officer  between  the  Board  and  the  Chief 
Executive  Officer.  In  addition  to  his  or 
her  usual  duties,  the  Chairman  shall 
make  an  Armual  Report  on  the 
Exchange's  activities  to  a  Plenary 
Session. 

Sec.  3.  The  Chief  Executive  Officer. 
Subject  to  the  authority  of  the  Board,  the 
Chief  Executive  Officer  of  the  Exchange 
shall  be  responsible  for  the  management 
and  administration  of  the  affairs  of  the 
Exchange. 

Sec.  4.  [The  Vice  Chairmen.  Each  Vice 
Chairman  of  the  Board]  Chief  Regulatory 
Officer  and  Other  Officers. 

(a)  Chief  Regulatory  Officer.  Subject  to 
the  authority  of  the  Board  and  the 
Regulatory  Oversight  &■  Regulatory 
Budget  Committee,  and  to  the 
administiative  standards  and  policies 
established  by  the  Chief  Executive 
Officer  made  applicable  to  the  Chief 
Regulatory  Officer  by  the  Regulatory 
Oversight  &■  Regulatory  Budget 
Committee,  the  Chief  Regulatory  Officer 
shall  be  responsible  for  the  management 
and  administration  of  the  regulatory 
functions  of  the  Exchange. 

(b)  Other  Officers.  The  President  and 
other  officers  shall  have  such  functions 
and  responsibilities  as  the  [Board]  Chief 
Executive  Officer  may  from  time  to  time 
assign[.],  subject  to  the  approval  of  the 
Board,  and,  in  the  case  of  senior 
regulatory  personnel,  subject  to  the 
specific  oversight  and  control  of  the 
Regulatory  Oversight  &■  Regulatory 
Budget  Committee. 

Sec.  5.  Absence,  Inability  to  Act  or 
Vacancy  in  Office  of  the  Chairman.  In 
case  of  the  absence,  inability  to  act  or 
vacancy  in  office  of  the  Chairman  of  the 
Board,  such  other  person  or  persons  as 
the  Board,  by  the  dfirmative  vote  of  a 
majority  of  the  entire  Board,  may 
designate  shall  assume  all  the  functions 
and  discharge  all  the  duties  of  the 
Chairman. 

Sec.  6.  flen70va/.  Any  officer  of  the 
Exchange  [approved  by  the  Board  may 
be  removed,  either  with  or  without 
cause,  at  any  time  by  the  Chairman 
subject  to  approval  by  the  Board.  The 
Chairman]  may  be  removed,  either  with 
or  without  cause,  by  the  affirmative  vote 
of  a  majority  of  the  entire  Board. 
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AitideVn 

Exchange  Contracts 

Sec.  1.  Exchange  Contracts.  All 
contracts  of  a  member  of  the  Exchange 
or  a  member  organization  with  any 
member  of  the  Exchange  orwlth  any 
member  organization  for  the  purchase, 
sale,  borrowing,  loaning  or 
hypothecation  of  securities  (other  than 
option  contracts  issued  or  issuable  by 
Tlie  Options  Clearing  Corporation),  or 
for  the  borrowing,  loaning  or  payment  of 
money,  whether  occurring  on  the 
Exchange  or  elsewhere,  shall  be 
Exchange  Contracts,  unless  made 
subject  to  the  rules  of  another 
[E]exchange,  or  unless  the  parties 
thereto  have  expressly  agreed  that  the 
same  shall  not  be  Exdiange  Contracts. 

Sec.  2.  Constitution  and  Rules  Part  of 
Exchange  Contracts.  The  provisions  of 
this  Constitution  and  of  the  rules 
adopted  pursuant  hereto  shall  be  a  part 
of  the  terms  and  conditions  of  all 
Exchange  Contracts  and  all  such 
contracts  shall  be  subject  to  the  exercise 
by  the  Board  of  the  powers  with  respect 
thereto  vested  in  them  by  this 
Constitution  and  such  rules. 

Sec.  3.  Binding  Nature  of  Floor 
Transactions.  Each  contract  entered  into 
on  the  floor  of  the  Exchange  by  any 
member  who  is  associated  as  a  member 
with  any  member  organization  shall  be 
binding  on  such  member  organization  in 
all  respects  and  without  limit  and  such 
member  organization  shall  be  fully 
responsible  therefor.  Each  member 
organization  shall  execute  and  file  with 
the  Exchange  such  documentation  as 
the  Board  by  rule  may  require 
evidencing  (a)  the  authority  of  any 
'  member ^who  is  an  officer  or  employee 
of  such  member  organization  to  transact 
business  on  the  floor  on  behalf  of  such 
member  organization,  and  (b)  such 
member  organization's  responsibility 
and  obligation  with  respect  to  any 
contract  entered  into  on  the  floor  by  any 
such  member. 

Sec.  4.  Options  Contracts.  All 
contracts  for  the  purchase  or  sale  or 
writing  of  options  contracts  issued  or 
issuable  by  The  Options  Clearing 
Corporation,  occurring  on  the  Exchange, 
shall  be  made  subject  to  the  provisions 
of  this  Constitution  and  of  the  rules 
adopted  pursuant  hereto  and  of  the  by- 
laws and  rules  of  The  Options  Clearing 
Corporation;  and  all  such  contracts  shall 
be  subject  to  the  exercise  by  the  Board 
and  The  Options  Clearing  Corporation 
of  the  powers  with  respect  thereto 
vested  in  them  by  this  Constitution  and 
the  ndes  adopted  pursuant  hereto  and 
by  the  by-laws  and  rules  of  The  Options 
Qearing  Corporation. 


Article  Vm 

Regulaticfi 

Sec.  l.kulemaking.  The  Board  may, 
by  the  afnrmative  vote  of  a  majority  of 
the  entireiBoard,  adopt,  amend  or  repeal 
such  rules  as  it  may  deem  necessary  or 
proper,  iiicluding  rules  with  respect  to 
(a)  the  making  and  settling  of  Exchange 
Contractu  (b)  the  access  of  members  to 
and  the  conduct  of  members  upon  the 
floor  of  the  Exchange  and  their  use  of 
floor  facilities,  (c)  insolvency  of 
members  land  member  organizations,  (d) 
the  forma^on  of  member  organizations, 
the  contii  luance  thereof  and  the 
interests  i  )f  members,  allied  members 
and  othei  persons  therein,  (e)  the 
partners,  officers,  directors, 
stockholders  and  employees  of  members 
and  mem  ler  organizations,  (f)  the 
offices  of  members,  allied  members  and 
member  i  rganizations,  (g)  the  business 
conduct  (  f  members,  allied  members 
and  mem  }er  organizations,  (h)  the 
business  connections  of  members,  allied 
members  and  member  organizations, 
and  their  association  with  or 
domination  by  or  over  corporations  or 
other  petpons  engaged  in  the  securities 
business]  (i)  capital  requirements  for 
members  and  member  organizations,  (j) 
the  procedure  for  arbitration,  (k)    , 
transfers  of  memberships  and 
dispositi  }n  of  the  proceeds  of  such 
transfers  (1)  types,  terms,  conditions 
and  issu)  iice  of  securities  by  member 
organizal  ions  and  trading  in  such 
securitie  i,  (m)  the  conduct  and 
procedu]  e  for  disciplinary  hearings  and 
reviews  1  herefrom,  (n)  the  location  and 
use  on  tl  e  floor  of  the  Exchange  of  such 
facilities  as  may  be  approved  by  the 
Board  to  permit  members  to  send  orders 
from  the  floor  to  other  markets  and 
receive  c  rders  on  the  floor  from  other 
markets  or  the  purchase  or  sale  of 
securitie  s  traded  on  the  Exchange,  and 
(o)  optio  IS  trading  rights  and  options 
trading  i  ight  holders. 

Sec.  2  Supervision.  The  Board  shall 
have  get  eral  supervision  over  members, 
allied  m  ambers  and  member 
organiza  ions  and  over  approved 
persons  n  connection  with  their 
conduct  of  the  business  of  member 
organiza  tions.  It  may  examine  into  the 
business  conduct  and  financial 
conditio  a  of  members,  allied  members, 
approve  1  person  and  member 
organiza  tions.  It  shall  have  supervision 
over  par  tnership  and  corporate 
arrange!  lents  and  over  all  offices  of 
such  me  mbers  and  organizations, 
whethei  foreign  or  domestic,  and  over 
all  pers(  ns  employed  by  such  members 
and  orgs  nizations,  and  may  adopt  such 
rules  wi  th  respect  to  the  employment, 
compeiKation  and  duties  of  such 


employees  as  it  may  deem  appropriate. 
[The  Board  may  require  that 
transactions  in  securities  admitted  to 
dealings  on  the  Exchange  shall  be 
executed  on  the  Exchange.]  It  shall  have 
supervision  over  all  matters  relating  to 
the  collection,  dissemination  and  use  of     ^^ 
quotations  and  of  reports  of  prices  on 
Uie  Exchange.  It  shall  have  the  power  to 
approve  or  disapprove  of  any 
coimection  or  means  of  commimication 
with  the  floor  and  may  require  the 
discontinuance  of  any  such  connection 
or  means  of  communication.  It  may 
disapprove  of  any  member  acting  as  a 
specialist  or  odd-lot  dealer. 

Sec.  3.  Listing  of  Securities.  The  Board 
may  approve  applications  for  the  listing 
of  securities  and  the  admission  of 
securities,  including  securities  on  a 
"when  issued"  or  "when  distributed" 
basis,  to  dealings  on  the  Exchange,  and 
may  suspend  dealings  in  such  securities 
and  may  remove  the  same  from  listing. 

[Sec.  4.  Comers.  Whenever  in  the 
opinion  of  the  Board  a  comer  has  been       ' 
created  in  a  security  admitted  to 
dealings  on  the  Exchange,  or  a  single     ° 
interest  or  group  has  acqufred  such 
control  of  a  security  so  admitted  that  the 
same  cannot  be  obtained  for  delivery  on 
existing  contracts  except  at  prices  and 
on  terms  arbitrarily  dictated  by  such 
interest  or  group,  Uie  Board  may 
postpone  the  time  for  deliveries  on 
Exchange  Contracts  therein,  and  may 
from  time  to  time  further  postpone  such 
time  or  may  postpone  deliveries  until 
further  action  by  the  Board,  and  may  at 
any  time  by  resolution  declare  that  if 
.  such  seciuity  is  not  delivered  on  any 
contract  calling  for  delivery  thereof  at  or 
before  the  time  to  which  delivery  has 
been  postponed  or  which  has  been  fixed 
by  the  Board  for  such  delivery,  such 
contract  shall  be  settled  by  the  payment 
to  the  party  entitled  to  receive  such 
security  or  by  the  credit  to  such  party 
of  a  fair  settlement  price  as  agreed  by 
the  parties  to  the  contract,  or  if  the 
parties  to  any  contract  which  is  to  be 
settled  on  the  basis  of  such  fair 
settlement  price  do  not  agree  with 
respect  thereto,  such  fair  settlement 
price  and  the  date  for  the  payment  of 
the  same  may  be  fixed  by  the  Board.  The 
Board  before  fixing  the  same  shall  give 
the  parties  to  the  contract  which  is  to  be 
settled  on  the  basis  thereof  an 
opportunity  to  be  heard  either  before  the 
Board  or  before  a  committee  authorized 
for  the  purpose.  Any  such  committee 
shall  report  the  testimony  together  with 
its  conclusions  thereon  to  the  Board 
which  may  act  upon  such  report 
without  further  hearing  or  may  accord' 
the  parties  a  further  hearing  before 
acting  thereon.] 


Article  K 

Disciplinary  Proceeiliiigs 

Sec.  1.  Disciplinary  Rules.  The  Board 
shall  adopt  such  rules  as  it  deems 
necessary  or  appropriate  for  the 
discipline  of  members,  member 
organizations,  allied  members,  approved 
persons,  and  registered  and  non- 
registered  employees  of  members  and 
member  organizations  for  the  violation 
of  the  Act,  the  rules  of  the  Exchange  and 
for  such  other  offenses  as  may  be  set 
forth  in  the  rules  of  the  Exchange.  The 
Board  shall  also  adopt  such  rules  as  it 
deems  necessary  or  appropriate 
governing  the  conduct  of  disciplinary 
proceedings  including  disciplinary 
hearings  and  reviews  thereof.  The 
determination  and  penalty,  if  any,  of  the 
Board  after  review  shall  be  final  and 
conclusive,  subject  to  the  provisions  of 
the  Act. 

Sec.  2.  Hearing  Panel.  All  proceedings 
relating  to  disciplinary  matters,  except 
-   as  otherwise  specifically  set  forth  in  the 
rules  of  the  Exchange  with  respect  to 
procedural  and  evidentiary  matters, 
shall  be  conducted  before  a  hearing 
panel  consisting  of  at  least  three 
pereons;  a  hearing  officer,  who  shall  be 
chairman  of  the  panel,  with  the 
remainder  of  the  panel  being  members 
of  the  hearing  board. 

Sec.  3.  Hearing  Board.  The  Chairman 
of  the  Board,  subject  to  the  approval  of 
the  Board,  shall  from  time  to  time 
appoint  a  hearing  board  to  be  composed 
of  such  nimiber  of  members  and  allied 
members  of  the  Exchange  who  are  not 
members  of  the  Board,  and  registered 
employees  and  non-registered 
employees  of  members  and  member 
organizations,  as  the  Chairman  of  the 
Board  shall  deem  necessary.  The 
members  of  the  hearing  board  shall  be 
appointed  annually  and  serve  at  the 
pleasure  of  the  Board.  The  Chairman  of 
the  Board,  subject  to  the  approval  of  the 
Board,  shall  also  designate  from  among 
the  officers  and  employees  of  the 
Exchange  a  chief  hearing  officer  and  one 
or  more  other  hearing  officers  who  shall 
have  no  Exchange  duties  or  functions 
relating  to  the  investigation  or 
preparation  of  disciplinary  matters  and 
who  shall  be  appointed  annually  and 
shall  serve  as  hearing  officers  at  the 
pleasure  of  the  Board. 

Sec.  4.  Composition  of  Hearing  Panel. 
In  any  disciplinary  proceeding 
involving  as  a  respondent  therein  a 
member,  member  organization,  allied 
member,  or  approved  person,  the 
members  of  the  hearing  board  serving 
on  the  panel  shall  be  members  or  allied 
members.  In  any  such  proceeding 
relating  to  activities  on  the  floor  of  the 
Exchange,  at  least  one  of  the  persons 
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serving  on  the  panel  shall  be  a  member 
active  on  the  floor  of  the  Exchange.  In 
any  such  proceeding  relating  to  any 
other  activities,  at  least  one  of  the 
persons  serving  on  the  panel  shall  work 
in  the  office  of  a  member  or  member 
organization  which  engages  in  a 
business  involving  substantial  direct 
contact  vdth  securities  customers. 
In  any  disciplinary  proceeding 
involving  as  a  respondent  therein  a 
registered  or  non-registered  employee  of 
a  member  or  member  organization  who 
is  not  a  member  or  allied  member,  the 
members  of  the  hearing  board  serving 
on  the  panel  shall  be  registered 
employees  or  non-registered  employees 
oflhembers  or  member  organizations 
who  are  not  members  or  allied 
members.  In  any  such  proceeding 
relating  to  such  employee's  activities  on 
the  floor  of  the  Exchange,  at  least  one 
of  the  persons  serving  on  the  panel  shall 
be  a  registered  or  non-registered 
employee  of  a  member  or  member 
organization  active  on  the  floor  of  the 
Exchange  who  is  not  a  member  or  allied 
member. 

In  any  such  proceeding  relating  to  any 
other  activities,  at  least  one  of  the 
persons  serving  on  the  panel  shall  work 
in  the  office  of  a  member  or  member 
organization  which  engages  in  a 
business  involving  sul^tantial  direct 
contact  with  securities  customers. 
In  any  disciplinary  proceeding 
involving  as  joint  respondents  therein 
one  or  more  members  or  member 
organizations,  allied  members  or 
approved  persons,  together  with  one  or 
more  registered  or  non-registered 
employees  of  a  member  or  member 
organization  who  are  not  members  or 
allied  members,  at  least  one  of  the 
persons  serving  on  the  panel  shall  be  a 
member  or  allied  member  and  at  least 
one  other  person  serving  on  the  panel 
shall  be  a  registered  or  non-registered 
employee  of  a  member  or  member 
organization  who  is  not  a  member  or 
allied  member,  and  the  functional 
qualifications  required  of  hearing  panel 
members  as  stated  in  this  Section  shall 
be  satisfied. 

The  decision  of  a  majority  of  the 
panel  shall  be  the  decision  of  the  panel 
and  shall  be  final  and  conclusive,  unless 
a  request  to  the  Board  for  review  is  filed 
as  provided  in  this  Article  and  in  the 
rules  of  the  Exchange. 

Sec.  5.  Penalties  [and  Review].  If  a 
member,  member  organization,  allied 
member,  approved  person  or  registered 
or  non-registered  employee  of  a  member 
or  meinber  organization  is  adjudged 
guilty  in  any  disciplinary  proceeding, 
the  hearing  panel  shall  impose  one  or 
more  of  the  following  disciplinary 
sanctions:  expulsion,  suspension; 


limitation  as  to  activities,  functions,  and 
operations,  including  the  suspension  or 
cancellation  of  a  registration  in,  or 
assignment  of,  one  or  more  stocks,  fine, 
censure,  suspension  or  bar  from  being 
associated  with  any  member  or  member 
orgaiuzation,  or  any  other  fitting 
sanction.  In  any  disciplinary 
proceeding,  any  sanction  imposed  may 
be  remitted  or  reduced  by  the  hearing 
panel  on  such  terms  and  conditions  as 
it  shall  deem  fair  and  equitable.  In  a 
disciplinary  proceeding  involving  a 
written  consent  to  the  imposition  of  a 
specified  penalty,  the  hearing  panel,  in 
imposing  a  penalty,  may  impose  the 
penalty  agreed  to  or  any  penalty  which 
is  less  severe  th^p  the  stipulated  penalty 
as  it  deems  appropriate  or  the  hearing 
panel  may  reject  such  consent. 

Sec.  6.  Review  [by  Board].  In  a 
disciplinary  proceeding  not  involving  a 
written  consent  to  the  imposition  of  a 
specified  penalty,  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization,  adjudged  guilty  of  any 
charge,  or  the  division  or  department  of 
the  Exchange  which  brought  the 
charges,  or  any  member  of  the  Board  or 
the  Board  of  Executives,  may,  in 
accordance  with  procedures  set  forth  in 
the  rules  of  the  Exchange,  require  a 
review  by  the  Board,  of  any 
determination  or  penalty,  or  both, 
imposed  by  the  hearing  panel.  Upon 
review,  the  Board,  by  the  affirmative 
vote  of  a  majority  of  the  entire  Board, 
may  sustain  any  detisnnination  or 
penalty  imposed,  may  modify  or  reverse 
any  such  determination,  and  may 
increase,  decrease  or  eliminate  any  such 
penalty,  or  impose  any  penalty 
permitted  under  this  Article  as  it  deems 
appropriate. 

ma  disciplinary  proceeding  involving 
a  written  consent  to  the  imposition  of  a 
specified  penalty,  any  member  of  the 
Board  or  the  Board  of  Executives  may 
require  a  review  by  the  Board  of  any 
determination  or  penalty,  or  both, 
imposed  by  the  hearing  panel.  In  any 
such  proceeding,  the  division  or 
department  which  entered  into  the 
written  consent,  may  require  a  review 
by  the  Board  of  any  penalty,  including 
any  determination  related  thereto, 
imposed  by  the  hearing  panel,  which  is 
Ifess  severe  than  the  stipulated  penalty. 
The  respondent  or  the  division  or 
department  which  entered  into  the 
written  consent  may  require  a  review  by 
the  Board  of  any  rejection  of  the  written 
consent  by  the  hearing  panel.  Any 
review  provided  in  this  paragraph  shall 
be  conducted  in  accordance  with 
procedures  set  forth  in  the  rules  of  the 
Exchange.  Upon  review,  the  Board,  by 
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the  affirmative  vote  of  a  majority  of  the 
entire  Board,  may  fix  and  impose  the 
penalty  agreed  to  in  such  written 
consent  or  any  penalty  which  is  less 
severe  than  the  stipulated  penalty,  or 
remand  the  case  for  further  proceedings. 

Article  X 

Membership  Fees 

Sec.  1.  Amount  fixed  by  Board,  (a) 
The  membership  fee  payable  by  a 
regular  or  lessee  member,  exclusive  of 
fines  and  of  such  other  charges  as  may 
be  imposed  pursuant  to  this 
Constitution  and  of  contributions  to  the 
Gratuity  Fund,  shall  be  fixed  by  the 
Board  from  time  to  time  and  shall  not 
exceed  $1,500  in  any  calendar  year. 
Such  membership  fee  shall  be  payable 
in  advance  on  the  first  of  each  month. 

(b)  The  membership  fee  payable  by  a 
physical  access  member,  with  respect  to 
each  year  of  such  membership, 
exclusive  of  fines  and  of  such  other 
charges  as  may  be  imposed  pursuant  to 
this  Constitution,  shall  be  the  sum  of  (i) 
the  average  of  the  annual  rentals 
payable  imder  the  bona  fide  leases  of 
membership  entered  into  during  the  six 
calendar  months  (or  another  period 
representative  of  the  current  lease 
market)  prior  to  the  beginning  of  such 
year,  (ii)  $1,500,  and  (iii)  with  respect  to 
the  first  year  of  such  membership  only, 
$5,000;  provided,  however,  that  if  at  any 
time  the'membership  fee  payable 
pursuant  to  Section  1(a)  of  this  Article 
is  in  excess  of,  or  less  than,  $1,500  per 
year,  the  amount  provided  in  clause  (ii) 
above  shall  be  correspondingly 
increased  or  reduced,  and  if  the 
maximum  amount  payable  by  a  new 
member  described  in  Section  4(a)  or  (b) 
of  Article  IT  is  in  excess  of,  or  less  than, 
$5,000,  the  amount  provided  in  clause 
(iii)  above  shall  be  correspondingly 
increased  or  reduced.  Such  membership 
fee  shall  be  paid  in  full  prior  to 
admission  to  membership,  and  prior  to 
any  renewal  of  such  member's 
membership. 

(c)  The  membership  fee  payable  by  an 
electronic  access  member,  exclusive  of 
fines  and  of  such  other  charges  as  may 
be  imposed  pursuant  to  th[isle 
Constitution,  shall  be  fixed  by  the  Board 
from  time  to  time,  and  shall  be  not  less 
than  $13,500  annually.  Such 
membership  fee  shall  be  paid  in  full 
prior  to  admission  to  membership,  and 
prior  to  any  renewal  of  such  member's 
membership. 

Sec.  2.  Exemption  to  Members  in 
Armed  Forces.  The  Board  may,  on  the 
request  of  a  member  who,  in  time  of 
national  emergency, 

(a)  is  on  active  duty  in  the  armed 
forces  of  the  United  States,  or 


(b)  is  01 .  active  duty  in  the  armed 
forces  of  i  ny  nation  or  state  which  is 
then  allie  i  or  associated  with  the 
United  St  ites, 

and  who,  in  the  determination  of  the 
Board,  is  lot  able  to  obtain  a  qualified 
alternate,  exempt  such  member  from  the 
payment  i  )f  membership  fees,  under 
such  tem^  and  conditions  and  to  such 
extent  as  the  Board  may  prescriber 
Sec.  3.  Allocation  of  Membership 
Fees.  Tha  membership  fees  payable  by 
any  regular  or  lessee  member  may  be 
divided  b^  the  Board  into  two  parts,  one 
of  which  shall  constitute  the  member's 
contribution  to  the  current  expenses  of 
the  Exchange  for  the  quarter,  as 
estimated  by  the  Board,  and  the  other  of 
which  shall  constitute  the  member's 
contribution  towards  the  capital 
investment  of  the  Exchange,  which  shall 
include  aiivances  to  its  subsidiaries  to 
cover  capital  expenditures. 

Sec.  4.  Charges  on  Floor  Transactions. 
The  Boar  i  may,  from  time  to  time,  fix 
and  impc  se  a  charge  upon  members  and 
member  erganizations,  measured  by  the 
number  of,  the  value  of,  the  number  of 
shares,  warrants,  rights  or  bonds 
associated  with,  or  the  commissions  or 
net  comi^issions  on,  transactions 
effected  on  the  Exchange.  The  total 
-  charges  imposed  on  any  member  or 
member  Organization  piu-suant  to  this 
paragraph  relating  to  purchases  and 
sales  of  shocks  and  bonds  on  the 
Exchange  during  any  calendar  month 
shall  notUxceed  two  percent  of  the  total 
of  the  nei  commissions  of  such  member 
or  membter  organization  relating  to  such 
purchase  s  and  sales  during  such  month. 
Such  chs  rge  shall  be  payable  at  such 
times  an(  1  shall  be  collected  in  such 
manner  i  s  may  be  determined  by  the 
Board. 

The  B(  ard  may,  from  time  to  time,  fix 
and  impose  a  charge  upon  members  and 
member  organizations  measured  by 
their  respective  odd-lot  purchase  and 
sales  tramsactions  as  odd-lot  dealers  on 
the  Exchange.  The  amount  of  such 
charge  sftall  not  exceed  one  quarter  of 
one  cent  per  share  on  any  odd-lot 
purchas^  or  sale.  Such  charge  shall  be 
payable  at  such  time  and  shall  be- 
collectec)  in  such  manner  as  may  be 
determined  by  the  Board. 

Sec.  5,  Charges  or  Fees  for  Facilities 
or  Servii  es.  The  Board  may,  iroTa  time 
to  time,  ix  and  impose  other  charges  or 
fees  to  b  5  paid  to  the  Exchange  by 
member ;  and  member  organizations  for 
the  use  c  f  equipment  or  facilities  or  for 
particult  r  services  or  privileges  granted. 
Sec.  6,  Penalty  for  Non-payment,  (a)  A 
regular  ( r  lessee  member  who  shall  not 
pay  his  i  tr  her  membership  fees,  or  any 
member  who  shall  not  pay  a  fine,  or  a 


contribution  to  the  Gratuity  Fimd  or  any 
other  sums  due  the  Exchange,  within 
forty-five  days  after  the  same  shall 
become  payable  shall  be  reported  by  the 
Treasurer  to  the  Chairman  of  the  Board 
and,  after  written  notice  mailed  to  him 
or  her  of  such  arrearages,  may  be 
suspended  by  the  Board  until  pajrment 
is  made. 

(b)  Whenever  the  Treasurer  shall 
report  to  the  Chairman  of  the  Board  that 
a  member  organization  has  neglected  to 
pay  a  fine  or  any-other  siuns  due  the 
Exchange  within  forty-five  days  after  the 
same  shall  become  payable,  any  member 
in  such  member  organization,  after 
written  notice  mailed  to  such  member  of 
such  arrearages,  may  be  suspended  by  ' 
the  Board  until  payment  is  made. 

(c)  Whenever  the  Treasurer  shall 
report  to  the  Chairman  of  the  Board  that 
an  allied  member  has  neglected  to  pay 

a  fine  or  any  other  sums  due  the 
Exchange  within  forty-five  days  after  the 
same  shall  become  payable,  the  allied 
membership  of  such  allied  member 
shall  terminate,  unless  the  Board  shall  . 
have  granted  an  extension  of  time  to  pay  ' 
such  fine. 

(d)  Should  any  pajrment  referred  to  in 
this  Section  not  be  made  within  one 
year  after  pajrment  is  due,  the 
membersUp  of  a  delinquent  regular  or 
lessee  member  may  be  disposed  of  by 
the  Board  on  at  least  ten  days'  written 
notice  mailed  tb  such  member  (and  to 
the  lessor  of  such  membership,  if  any) 
at  the  address  registered  with  the 
Exchange. 

Sec.  7.  Effect  of  Suspension.  A 
member  suspended  under  the 
provisions  of  this  Article  shall  be 
deprived,  during  the  period  of  his  or  her 
suspension,  of  all  rights  and  privileges 
of  membership,  but  such  member  may 
be  proceeded  against  by  the  Exchange 
for  any  offense  committed  by  such 
member  either  before  or  after  such 
suspension.  No  such  suspension  shall 
operate  to  bar  or  affect  the  pajrments 
provided  for  by  the  Gratuity  Fund  in  the 
event  of  the  death  of  the  suspended 
member. 

The  suspension  of  a  member  under 
the  provisions  of  this  Article  shall  create 
a  vacancy  in  any  office  or  position  held 
by  him  or  her. 

Sec.  8.  Uability  for  Fees  and 
Contributions  Until  Transfer. 
Notwithstanding  the  death  or  expulsion 
of  a  regular  or  lessee  member,  the 
membership  of  such  member  until 
transferred  shall  continue  liable  for 
membership  fees  to  the  Exchange,  as 
from  time  to  time  fixed  by  the  Board,  for 
contributions  to  the  Gratuity  Fund  and 
for  any  other  payments  due  the 
Exchange. 
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Sec.  9.  Other  Charges.  In  addition  to 
the  fees  and  charges  provided  for  or 
authorized  by  Sections  1 . 4  and  5  of  this 
Article,  the  Board  may  from  time  to  time 
fix  and  impose  such  other  charge  or 
charges  upon  members  and  member 
organizations  as  are  authorized  by  this 
Constitution;  provided,  however,  that 
any  such  charge  or  charges  imposed 
upon  member  organizations  shall  be 
measured  by  the  number  of,  the  value 
of,  or  the  commissions  or  net 
commissions  on,  transactions  effected 
on  the  floor  of  the  Exchange  or 
transactions  in  securities  admitted  to 
dealings  on  the  Exchange  regardless  of 
the  market  in  which  sudi  transactions 
are  effected. 

Article  XI 


Atbitration 

Sec.  1.  Controversies  Aihitrated.  Any 
controversy  between  parties  who  are 
members,  allied  members  or  member 
organizations  and  any  controversy 
between  a  member,  allied  member  or 
member  organization  and  any  other 
person  arising  out  of  the  business  of 
such  member,  allied  member  or  member 
organization,  or  the  dissolution  of  a 
member  organization,  shall  at  the 
instance  of  any  such  party  be  submitted 
for  arbitration  in  accordance  with  the 
provisions  of  this  Constitution  and  such 
rules  as  the  Board  may  from  time  to 
time  adopt. 

Sec.  2.  Arbitration  Rules.  All 
arbitration  proceedings  shall  be 
conducted  in  accordance  with,  and 
before  arbitrators  selected  as  provided 
by,  such  rules  as  the  Board  shall  from 
t  time  to  time  adopt. 

Sec.  3.  Power  to  Decline  Use  of 
Arbitration  Facilities.  The  Board  may 
decline  in  any  case  to  permit  the  use  of 
the  arbitration  facilities  of  the  Exchange 
and  may  delegate  such  power. 

Article  Xn 

IndramificatioiL 

Sec.  1.  Indemnification.  Any  person 
made,  or  threatened  to  be  made,  a  party 
to  any  action  or  proceeding,  whether 
civil  or  criminal,  by  reason  of  the  fact 
that  he  or  she,  his  or  her  testator  or 
intestate,  is  or  was  a  director  or  officer 
of  the  Exchange  or  a  member  of  the 
Board  of  Executives  or  serves  or  served 
any  other  corporation,  or  any 
partnership,  joint  venture,  trust  or  other 
enterprise,  in  any  capacity  at  the  request 
of  the  Exchange,  shall  be  indemnified 
by  the  Exchange,  and  the  Exchange  may 
advance  his  or  her  related  expenses,  to 
the  full  extent  permitted  by  law. 

Indemnification  shall  be  accorded  by 
the  Exchange,  and  related  expenses  may 
be  advanced,  in  respect  of  members  of 


any  committee  authorized  by  this 
Constitution  or  by  the  Board,  the 
members  of  the  Board  of  Executives, 
floor  officials,  arbitrators,  members  of 
the  hearing  board,  trustees  of  the 
Gratuity  Fund,  trustees  of  the 
Exchange's  Special  Trust  Fimd. 
employees  of  the  Exchange  and 
directors,  officers  and  employees  of  any 
corporation  a  majority  of  the  stock  of 
which  is  held  by  the  Exchange  to  the 
same  extent  as  provided  by  law  in 
respect  of  directors  and  officers.  The 
foregoing  right  of  indemnification  shall 
not  affect  any  rights  to  indemnification 
to  which  persons  other  than  directors 
and  officers  of  the  Exchange  may  be 
entitled  by  contract  or  otherwist  under 
law. 

Article  Xm 

(Reserved.) 

[Management  in  an  Emergency 

Sec.  1.  Emergency  Powers.  Whenever 
it  shall  appear  to  the  Board  that  an 
emei^ency  exists,  other  than  as 
provided  for  in  the  following  Sections  of 
this  Article,  it  may  by  resolution 
adopted  by  a  majority  of  the  entire 
Board  delegate  all  of  its  powers  which 
may  lawfully  be  delegated,  for  such 
period  as  it  may  determine,  to  a  special 
committee,  to  be  composed  of  three  or 
more  directors,  at  least  one-half  of 
whom  shall  be  industry  directors.  The 
Board  by  such  resolution  may  designate 
one  or  more  industry  directors  as 
alternates  for  the  members  of  such 
committee  who  are  industry  directors  of 
the  Exchange  and  one  or  more  other 
directors  as  alternates  for  the  members 
of  such  committee  who  are  public 
directors.  Directors  so  designated  may 
replace  any  absent  member  or  members 
for  whom  they  are  alternates  at  any 
meeting  of  such  committee. 

Sec.  2.  Defense  Emergency  Act.  The 
provisions  of  the  balance  of  this  Article 
constitute  emergency  by-laws  und«- 
Subdivision  17  of  Section  12  of  the  New 
York  State  Defense  Emergency  Act,  as 
amended.  In  the  event  that  an  attack  as 
herein  and  therein  defined  occurs  and 
the  New  York  State  Defense  Coimcil 
issues  an  order  applicable  to  the 
Exchange  authorizing  or  directing  the 
effectiveness  of  emergency  by-laws  of 
New  York  corporations,  then, 
notwithstanding  any  provisions  of  the 
certificate  of  incorporation  of  the 
Exchange  or  the  provisions  of  any  of  the 
other  Articles  of  this  Constitution  or  of 
the  rules  thereunder,  all  the  rights, 
powers  and  duties  of  the  Board  shall 
immediately  vest  in  an  emergency 
committee  and  continue  to  be  so  vested 
during  the  period  of  emergency. 


The  term  "attack"  for  the  purpose  of 
this  Article  means  and  includes  any 
attack,  actual  or  imminent,  or  series  of 
attacks  by  an  enemy  or  a  foreign  nation 
upon  the  United  States  causing,  or 
which  may  cause,  substantial  damage  or 
injury  to  civilian  property  or  persons  in 
the  United  States  in  any  manner  by 
sabotage  or  by  the  use  of  bombs, 
shellfire,  or  nuclear,  radiological, 
chemical,  bacteriological,  or  biological 
means  or  other  weapons  or  processes. 

The  term  "emergency  committee"  for 
the  purpose  of  this  Article  shall  mean  a 
committee  of  six  members  composed  as 
provided  in  Section  3  of  this  Article. 

The  term  "period  of  emergency"  for 
the  purpose  of  this  Article  shall  mean 
the  period  commencing  with  the  vesting 
of  the  powers  of  the  Board  in  the 
emergency  committee  and  ending  on  the 
date  when  the  New  York  State  Defense 
Council  declares  that  the  period  of 
attack  has  ended  or  on  such  earlier  date 
as  may  be  fixed  (a)  by  the  Board  in 
office  at  the  inception  of  the  emergency 
or  (b)  by  a  majority  vote  of  the 
membership  at  a  special  meeting  of  the 
members  called  for  the  purpose  or  (c)  by 
the  emei:gency  committee.  On  the  date 
so  declared  or  so  fixed  all  of  the 
committee's  powers  shall  revert  to  the 
Board. 

If  there  are  any  vacancies  in  the  Board 
on  the  date  the  emergency  committee's 
powers  are  to  revert  to  the  Board,  the 
emergency  committee  may  make  such 
provisions  as  it  deems  advisable  for  the 
election,  by  the  members  of  the 
Exchange,  of  persons  to  fill  such 
vacancies  and  may,  in  connection 
therewith,  fix  the  time,  place  and 
maimer  of  nominating  persons  to  fill 
such  vacancies  and  the  time  and  place 
for  a  special  meeting  of  the  members  of 
the  Exchange  for  the  purpose  of  such 
election. 

Sec.  3.  Composition  of  Emergency 
Committee.  The  emergency  committee 
shall,  at  the  inception  of  the  period  of 
emergency,  be  composed  of  the 
following  six  directors  who  are  available 
and  able  to  meet  together — ^the 
Chairman  of  the  Board,  the  Executive 
Vice  Chairman,  if  one  is  then  in  office, 
each  Vice  Chairman  of  the  Board  then 
in  office,  the  President,  if  one  is  then  in 
office,  and  such  number  of  the  industry 
directors  in  order  of  seniority  as  are 
necessary  to  bring  the  committee  up  to 
its  full  complement  of  six.  If  any  of  the 
foregoing  are  not  available  or  able  to 
meet  together,  vacancies  shall  be  filled 
from  other  members  of  the  Board  in 
order  of  their  seniority.  If  there  are  not 
six  members  of  the  Board  available  and 
able  to  meet  together,  vacancies  shall  be 
filled  in  the  order  of  their  seniority, 
from  the  industry  directors  who  retired 
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from  the  Board  at  the  last  annual 
election.  If  all  of  the  vacancies  cannot  be 
filled  from  such  fonner  directors,  they 
shall  be  filled  in  order  of  seniority,  from 
the  industry  directors  who  retired  at  the 
next  to  the  last  annual  election,  and  so 
on  until  there  are  six  such  directors  or 
former  directors  available  and  able  to 
meet  together. 

The  seniority  of  a  director  or  former 
director  for  the  purpose  of  this  Article 
shall  be  determined  by  the  length  of 
time  he  or  she  has  served  as  a  director 
(including  service  as  Chairman  of  the 
Board)  whether  or  not  his  or  her  terms 
of  service  have  been  consecutive. 

After  the  emergency  committee  has 
been  initially  constituted  as  above 
provided,  the  committee  shall  fill  any 
vacancies  which  occur  by  appointing 
directors  or  former  directors  of  the 
Exchange,  may  increase  the  number  of 
such  directors  and  former  directors  who 
constitute  the  committee,  and  thereafter 
may  reduce  such  number,  provided  the 
number  is  not  reduced  below  five.  In 
filling  vacancies  and  in  adding  members 
to  the  committee,  seniority  shall  not 
control.  The  emergency  committee  may 
remove  any  member  of  the  committee 
with  or  without  cause. 

In  the  event  that  at  any  time  during 
the  emergency  there  are  less  than  three 
members  of  the  committee  available  and 
able  to  meet  together,  the  vacancies 
shall  automatically  be  filled  in  the  same 
manner  as  the  committee  was  originally 
constituted. 

Sec.  4.  Meetings  of  Emergency 
Committee.  Meetings  of  the  emergency 
committee  shall  be  held  at  such  times 
and  places  as  the  committee  may 
designate  by  resolution  and  special 
meetings  of  the  committee  shall  be  held 
on  the  call  of  any  member  of  the 
committee.  A  member  of  the  emergency 
committee  calling  a  meeting  shall 
attempt  to  give  notice  thereof  by  making 
such  reasonable  efforts  as  cinnmistances 
may  permit  to  notify  each  committee 
member  of  the  meeting.  Such 
notification  may  be  oral,  written  or  by 
publication  and  specify  the  purposes 
thereof.  Failure  of  any  member  of  the 
committee  to  receive  actual  notice  of  a 
meeting  of  the  committee  shall  not 
affect  the  power  of  the  committee 
members  present  at  such  meeting  to 
exercise  the  powers  of  the  emergency 
committee.' 

Three  members  of  the  emergency 
committee  shall  be  sufficient  to 
constitute  a  quorum  for  any  meeting  of 
that  committee,  and  any  action  taken 
pursuant  to  the  vote  of  a  majority  of  the 
membos  of  the  committee  present  at  a 
meeting  shall  be  deemed  to  be  the 
action  of  the  committee,  even  though 
this  Constitution  requires  a  specified 
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Article  X  V 

[Amendi]  lent  of  the]  Amendments  to 
ConstituI  on 


Constitutional  Amendments. 


The  prov  sions  oLArticles  IV  (except  for 
Section  1 4(b)),  V  (except  for  Section 
2(a)),  VI I  md  XII  of  the  Constitution  may 
be  amem  led  or  repealed,  and  new 
provisioi  s  may  be  adopted,  by  the 
affirmati  re  vote  of  a  majority  of  the 
entire  Bo  ird,  or  by  the  members  of  the 
Exchange  who  are  entitled  to  vote 
thereon  h  accordance  with  the 
proceduae  specified  in  this  Article; 
providecL  however,  that  no 
Constitutional  amendment  that  may  be 
approved  by  the  majority  of  the  entire 
Board  without  the  vote  of  members  may 
take  effect  until  the  expiration  of  two 
weeks  fr6m  the  date  the  proposed 
Constitutional  amendment  is  first 
fumishea  to  the  members. 
Notwithstanding  the  foregoing,  the 
Board  may  make  such  changes  to  such 
proposed  amendment  as  it  may  deem 
necessat  /  or  appropriate  to  carry  out  the 
intentioi  of  such  proposed  amendment 
or  to  ma  :e  it  conform  to  other 
provisioi  is  of  this  Constitution  or  any 
applical  \e  federal  or  state  law  without 
the  neec  for  a  further  waiting  period. 
The  rem  lining  provisions  of  this 
Constitu  ion  may  be  amended  or 
repealec  ,  and  new  provisions  may  be 
adopted  only  by  the  members  of  the 
Exchan{  a  who  are  entitled  to  vote 
thereon  n  accordance  with  the 
procedu  re  specified  in  this  Article.  To 
the  extei  it  any  amendment  requires 
amenda  ent  of  a  definition  included  in 
Article  I  Section  3,  such  definition  as 
used  in  |/ie  amended  section,  may  be 
amended  in  the  same  manner  as  the 
substantive  provision  containing  such 
definition. 

Sec.  2|  Proposing  Amendments.  Any 
membei;  of  the  Board  may  propose  an 
amendiAent  to  this  Constitution. 
Amend]  nents  may  also  be  proposed  by 
the  sign  )d  petition  of  not  less  than  one 


hundred  and  seventy-five  members  of 
the  Exchange  (who  would  be  entitled  to 
vote  on  the  proposed  amendment) 
setting  forth  the  proposed  amendment 
and  filing  the  same  with  the  Secretary 
of  the  Exchange  who  shall  present  it  to 
the  Board  at  its  next  regular  meeting. 
Any  [such]  proposed  amendment  to  this 
Constitution  must  be  presented  in 
writing  at  a  regular  meeting  of  the  Board 
or  at  a  special  meeting  expressly  called 
for  the  purpose  of  receiving  it.  Upon 
presentation,  every  [proposed] 
amendment  proposed  by  the  members 
shall  be  laid  upon  the  table  for  at  least 
two  weeks  and  the  Secretary  of  the 
Exchange  shall  promptly  cause  a  copy 
thereof  to  be  delivered  to  each  director. 

After  any  amendment  proposed  by  the 
petition  of  members  shall  have  lain 
upon  the  table  for  two  weeks  the  Board 
shall,  at  the  next  regular  meeting  of  the 
Board,  or  at  a  special  meeting  called  for 
the  piupose,  and  in  any  event  within 
seven  weeks  after  the  proposed 
amendment  has  been  presented  to  the 
Board,  direct  that  it  be  submitted,  with 
or  without  the  approval  of  the  Board,  to 
the  members  entitled  to  vote  thereon  (or 
to  all  members  if  required  by  law)  at  a 
special  meeting  of  the  members  called 
for  the  purpose. 

In  the  event  that  any  amendment 
proposed  by  one  or  more  directors,  [is] 
and  approved  by  the  affirmative  vote  of 
a  majority  of  the  entire  Board,  requires 
the  vote  of  the  members,  the  Board  shall 
direct  that  it  be  submitted  to  the 
membership  for  vote  thereon  (or  to  all 
members  if  required  by  law)  at  a  special 
meeting  of  the  members  called  for  the 
purpose. 

With  the  notice  of  special  meeting, 
the  Secretary  of  the  Exchange  shall 
furnish  a  form  of  proxy  [designating  not 
less  than  Ihree]  which  shall  designate 
one  or  more  members  of  the  Exchange 
[to  serve  as  a  proxy  committee]  as 
persons  authorized  to  act  [for  the 
members]  thereunder  at  the  special 
meeting.  Before  submitting  any 
proposed  amendment,  the  Board  may 
make  such  changes  therein  as  it  may 
deem  necessary  or  appropriate  to  carry 
out  the  intention  of  such  proposed 
amendment  or  to  make  it  conform  to 
other  provisions  of  this  Constitution  or 
any  applicable  federal  or  state  law. 

Sec.  3.  Q^orum.  If  a  quorum  shall  not 
be  present,  in  person  or  by  proxy,  at  the 
place  and  time  fixed  for  a  special 
meeting  of  the  members  called  pursuant 
to  this  Article,  the  meeting  shall  be 
adjourned  to  reconvene  at  the  same  time 
and  place  on  the  day  two  weeks 
thereafter  or,  if  the  Exchange  is  not  open 
for  business~on  that  day,  on  the  next 
succeeding  business  day.  If  a  quorum 
shall  not  ^en  be  assembled,  the  meeting 
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shall  be  dissolved  and  the  proposed 
amendment  shall  not  become  effective. 
For  the  adoption  of  any  proposed 
amendment  it  shall,  except  as  otherwise 
required  by  law  or  by  this  Constitution, 
be  authorized  by  a  majority  of  the  votes 
cast  by  the  members  entitled  to  vote 
thereon  at  the  special  meeting  at  which 
it  is  submitted,  provided  that  a  quorum 
is  present,  in  person  or  by  proxy. 

Sec.  4.  Gratuity  Fund  Amendment. 
Notwithstanding  the  foregoing 
provisions  of  this  Article,  no 
amendment  to  this  Constitution  shall 
ever  be  made  which  will  impair  in  any 
essential  particular,  the  obligation  of 
each  regular  member  and  lessor  member 
to  contribute,  not  less  than  the  siun  of 
$15,  to  the  provision  for  the  families  of 
deceased  members,  unless  such 
amendment  shall  be  authorized  by  a 
unanimous  vote,  or  by  the  written 
consent,  of  all  such  members  of  the 
Exchange. 

Article  3CV 


The  Gratuity  Fund 

Sec.  1.  Initial  Payment  to  Gratuity 
Fund.  Every  person  who  shall  become  a 
«  regular  member  of  the  Exchange  shall 
pay  to  the  trustees  of  the  Gratuity  Fund 
the  siun  of  seventy-five  dollars  before  he 
or  she  shall  be  admitted  to  the  privilege 
of  membership.  For  the  purpose  of  this 
Article  the  term  member  shall  mean  a 
regidar  member  and  a  lessor  member 
and  shall  not  include  a  lessee  member. 

Sec.  2.  Contribution  on  Death  of 
Member.  Each  member  of  the  Exchange, 
by  signing  this  Constitution  pledges 
himself  or  herself  to  make,  upon  the 
death  of  a  member  of  the  Exchange,  a 
contribution  to  the  family  of  such 
deceased  member  in  the  respective 
amount  hereinafter  set  forth  according 
to  the  length  of  time  that  has  elapsed 
between  the  date  when  the  deceased 
became  a  member  and  the  date  of  his  or 
her  death,  namely 

$15.00    if  such  elapsed  time  is  less  than 

one  year, 
$30.00    if  such  elapsed  time  is  one  year 

or  more  but  less  than  two  years, 
$45.00    if  such  elapsed  time  is  two 

years  or  more  but  less  than  three 

years, 
$60.00    if  such  elapsed  time  is  three 

years  or  more  but  less  than  four 

years, 

$75.00  if  such  elapsed  time  is  four  years 
or  more. 

such  sums  to  be  paid  by  the  member  to 
the  Exchange  when  assessed.  The 
Treasurer  of  the  Exchange  shall  pay  over 
monthly  to  the  Gratuity  Fund  all 
amoimts  collected  from  members  under 
this  Article  during  the  preceding  month. 


Sec.  3.  Payments  on  Death.  The  faith 
of  the  Exchange  is  hereby  pledged  to 
pay,  within  one  year  after  the  proof  of 
death  of  any  member,  out  of  the  money 
collected  under  the  provisions  of  this 
Article,  the  respective  amount 
hereinafter  set  forth  according  to  the 
length  of  time  that  has  elapsed  between 
the  date  when  the  deceased  became  a 
member  and  the  date  of  his  or  her  death 
namely 

$20,000    if  such  elapsed  time  is  less 

than  one  year, 
$40,000    if  such  elapsed  time  is  one 

year  or  more  but  less  than  two 

years, 

$60,000    if  such  elapsed  time  is  two 

years  or  more  but  less  than  three 
years, 

$80,000    if  such  elapsed  time  is  three 
years  or  more  but  less  than  four 
years, 
$100,000    if  such  elapsed  time  is  four 

years  or  more, 
or  so  much  thereof  as  may  have  been 
collected,  to  the  persons  named  in  the 
next  Section  as  therein  provided,  which 
money  shall  be  a  contribution  from  the 
other  members  of  the  Exchange,  free  of 
all  debts,  charges  or  demands 
whatsoever.  The  elapsed  time  referred 
to  in  Sections  2  and  3  of  this  Article 
shall  include  any  period  not  in  excess 
of  90  days  between  the  transfer  of  a 
membership  by  the  deceased  member 
and  the  acquisition  of  another 
membership  by  such  deceased  member 
and,  for  the  purposes  of  said  Sections  2 
and  3,  the  deceased  member  shall  be 
deemed  to  have  continued  to  be  a 
member  throughout  such- period. 

Sec.  4.  To  Whom  Paid.  Should  the 
member  die  leaving  a  smviving  spouse 
and  no  child  or  children  and  no  issue 
of  a  deceased  child  or  children,  then  the 
whole  sum  shall  be  paid  to  such 
surviving  spouse  for  his  or  her  own  use. 

Should  the  member  die  leaving  a 
surviving  spouse  and  a  child  or  children 
or  the  issue  of  a  deceased  child  or 
children,  then  one-half  shall  be  paid  to 
the  surviving  spouse  for  his  or  her 
separate  use.  The  remaining  one-half 
shall  be  paid  to  and  divided  among  the 
child  or  children  and  the  issue  of  any 
deceased  child  or  children,  such  issue 
to  take  per  stirpes  and  not  per  capita.  If 
any  such  child  or  issue  shall  be  a  minor, 
his  or  her  share  shall  be  paid  to  his  or 
her  duly  appointed  guardian  of  the 
property. 

Should  the  member  die  leaving  a 
child  or  children  or  the  issue  of  a 
deceased  child  or  children  and  no 
surviving  spouse,  then  the  whole  sum 
shall  be  paid  to  the  children  and  such 
issue  as  directed  in  the  preceding 
paragraph  to  be  done  with  the  moiety. 


Should  the  member  die  leaving 
neither  siuviving  spouse,  child  nor 
issue  of  a  child,  then  the  whole  sum 
shall  be  paid  to  the  same  persons  who 
would,  under  the  laws  of  the  State  of 
New  York,  take  the  same  by  reason  of 
relationship  to  the  deceased  member 
had  he  or  she  owned  the  same  at  the 
time  of  his  or  her  death;  and  if  there  be 
,     no  such  person,  then  the  amoimt 
applicable  imder  Section  3  of  this      - 
Article  in  such  case  shall  be  held  by  the 
trustees  of  the  Gratuity  Fimd  for  the 
general  purposes  of  that  Fund. 

The  words  "child"  and  "children" 
where  used  in  this  Section  shall,  for  the 
purposes  of  this  Article,  be  deemed  to 
include  an  adopted  child  or  children  of 
the  deceased  member,  provided, 
however,  that  such  adoption  shall  have 
been  in  such  manner  and  form  that  it 
vdll  be  recognized  as  valid  by  the  courts 
of  the  State  of  New  York;  the  word 
"issue"  where  so  used  shall,  for  such 
piuposes,  be  deemed  not  to  include  an 
adopted  child  or  children. 

In  case  any  person  entitled  to  any 
gratuity  shall  be  under  age  and  have  no 
guardian  entided  to  receive  payment  at 
the  maturity  thereof,  the  trustees  may, 
in  their  discretion,  deposit  such  money 
with  a  bank  or  other  financial 
institution  as  the  property  of.  and  in 
trust  for,  such  minor;  and  in  like 
manner  if  any  person  apparently 
entitled  to  any  payment  fails  to  claim  it, 
or  has  disappeared  or  cannot  be  found 
after  reasonable  inquiry,  the  trustees 
may  deposit  the  presumptive  share  of 
such  person  with  a  bank  or  trust 
company  to  the  credit  of  the  "trustees  of 
the  Gratuity  Fund  of  the  New  York 
Stock  Exchange,  hjc.  in  trust."  to  the 
end  that  it  may  be  paid  to  such  person, 
if  afterwards  found,  or  otherwise  to  the 
parties  who  may  subsequently  establish 
their  right  thereto;  a  similar  discretion 
shall  apply  in  the  case  of  any  dispute 
between  claimants  for  a  gratuity  or  a 
portion  thereof. 

In  all  cases  a  certified  copy  of  the 
proceedings  before  a  Surrogate  or  Judge 
of  Probate  shall  be  accepted  as  proof  of 
the  rights  of  the  claimants,  shall  be 
deemed  ample  authority  to  the 
Exchange  to  pay  over  the  money,  shall 
protect  the  Exchange  in  so  doing,  and 
shall  release  the  Exchange  forever  from 
all  further  claims  or  liability 
whatsoever. 

Sec.  5.  Limited  Liability.  Nothing 
herein  contained  shall  ever  be  taken  or 
construed  as  a  joint  liability  of  the 
Exchange  or  its  members  for  the 
payment  of  any  sum  whatever;  the 
liability  of  each  member,  at  law  or 
equity,  being  limited  to  the  payment  of 
the  dollar  amoimt  described  in  Section 
2  of  this  Article  only  on  the  death  of  any 
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other  member,  and  the  liability  of  the 
Exchange  being  limited  to  the  payment 
of  the  dollar  amount  described  in 
Section  3  of  this  Article,  or  such  part 
thereof  as  may  be  collected,  after  it  shall 
have  been  collected  from  the  members, 
and  not  otherwise.  Nevertheless,  prior 
to  the  collection  from  the  members  of 
the  amount  of  any  gratuity  payable 
under  the  provisions  of  this  Article,  the 
trustees  may,  in  their  discretion, 
advance  out  of  the  Gratuity  Fimd  (either 
capital  or  accumulated  income)  to  the 
person  or  persons  entitled  thereto,  the 
whole  or  any  part  of  such  gratuity;  and, 
in  every  such  case,  the  amoiuit  so 
-advanced  shall  be  repaid  to  the  Gratuity 
Fund  from  the  payments  by  the 
members  when  collected. 

Sec.  6.  No  Estate  In  Esse.  Nothing    '^ 
herein  shall  be  construed  as  constituting 
any  estate  in  esse  which  can  be 
mortgaged  or  pledged  for  the  payment  of 
any  debts;  but  it  shall  be  construed  as 
the  solemn  agreement  of  every  member 
of  the  Exchange  to  make  a  contribution 
to  the  family  of  each  deceased  member, 
and  of  the  Exchange,  to  the  best  of  its 
ability,  to  collect  and  pay  over  to  such 
family  the  said  contribution. 

Sec.  7.  Payments  of  Excess  Net  Worth. 
As  of  the  close  of  eadi  quarter  in  each 
year,  the  trustees  of  the  Gratuity  Fimd 
shall,  provided  the  net  worth  of  the 
Gratuity  Fimd  has  been  determined  (as 
hereinafter  provided)  to  be  in  excess  of 
the  sum  of  one  million  five  hundred 
thousand  dollars,  pay  to  the  Treasurer  of 
the  Exchange  out  of  the  (katiiity  Fimd 
(either  capital  or  accumulated  income)  a 
smn  equal  in  amount  to  such  portion,  if 
any,  of  such  excess  as  shall  be  the 
highest  whole  number  multiple  of 
$102,375;  if  there  shall  be  no  whole 
number  multiple  of  $102,375  in  such 
excess,  no  sudi  sum  shall  be  paid  by  the 
trustees  of  the  Gratuity  Fund  to  the 
Treasurer  of  the  Exchange  with  respect 
to  such  quarter.  As  and  when  such  sums 
are  received  by  the  Treasurer  of  the 
Exchange  they  shall  be  credited 
proportionately  against  the  first  amount 
then  or  thereafter  payable  by  members 
pursuant  to  Section  2  of  this  Article. 

The  "net  worth"  of  the  &atuity  Fund 
shall  be  determined  by  the  trustees  at  a 
meeting  in  the  last  month  of  each 
quarter  and  shall  be  that  amount  by 
vhich,  as  of  the  close  of  the  month 
preceding,  the  total  assets  (including 
cash,  accounts  receivable  and 
investments  stated  at  their  market 
values  but  exclusive  of  accrued  interest 
and  accrued  dividends)  exceeded  all 
known  liabilities. 

Sec.  8.  Deceased,  Expelled  and 
Suspended  Members.  The  provisions  of 
Sections  2,  3, 4.  5  and  6  of  this  Article 
shaU  not  extend  to  the  family  of  any 


deceased  former  member  whose 
connectioti  with  the  Exchange  shall 
have  been  severed  prior  to  his  or  her 
death  by  the  transfer  of  his  or  her 
membersmip  whether  such  transfer  shall 
have  beei  made  by  the  member  or  his 
or  her  leg  il  representatives  or  by  the 
Board  pui  suant  io  this  Constitution,  or 
who  has  Been  expelled,  but  shall  extend 
to  the  fas  ily  of  a  deceased  member  who 
was  susp(  nded  at  the  time  of  his  or  her 
death. 

Sec.  9.  Management  of  Gratuity  Fimd. 
The  mani  gement  and  distribution  of  the 
Gratuity  Fund  shall  be  under  the  charge 
oif  a  board  of  trustees,  acting  as  agent  for 
the  Exchange,  to  be  known  as  the 
"trustees  pf  the  Gratuity  Fund,"  and 
shall  conf  ist  of  six  regular  members  of 
the  Exchange  who  are  not  lessor 
members  iand  are  elected  by  the 
membership.  In  case  of  a  vacancy 
among  the  trustees,  the  Board,  at  its  next 
regular  meeting  thereafter,  shall  proceed 
to  fill  thejsame  until  the  next  annual 
election  of  the  Exchange.  Prior  to  filling 
such  vacancy,  the  Board  shall  request 
the  Nominating  Committee  to  submit  to 
the  Board  the  name  of  the  person 
recommended  by  the  Nominating 
Committee  to  fill  such  vacancy. 

Sec.  lOj.  /nvestoie/its.  The  Gratuity 
Fund  ma  r  be  retained  by  the  trustees 
partially  }r  wholly  in  the  form  of  cash 
or,  in  the  discretion  of  the  trustees,  may 
be  invest  id  in  securities  which  are  legal 
investments  for  trust  funds  under  the 
laws  of  tie  State  of  New  York.  Any 
securities  held  by  the  trustees  which 
cease  to  le  such  legal  investments  may, 
neverthe  ess,  in  the  discretion  of  the 
trustees,  le  retained  by  them. 

Securi  ies  held  by  the  trustees  may  be 
in  coupo  1  or  registered  form.  Securities 
held  in  r  igistered  form  shall  be 
registerei  I  in  the  name  of  the  "trustees 
of  the  Gr  ituity  Fund  of  the  New  York 
Stock  ExfJiange,  Inc.".  but  without 
specifying  the  individual  names  of  such 
trustees,  and  may  be  disposed  of  and 
assigned  by  any  four  of  such  trustees. 
Sec.  11.  Policies  and  Procedures  of 
Trustees  The  trustees  may  adopt  such 
policies  tnd  procedures  and  appoint 
such  offi  sets  as  they  deem  appropriate 
to  the  di  icharge  of  their  duties.  The 
trustees  shall  have  power  at  their 
discretio  d  to  consult  and  employ  legal 
counsel  md  they  shall  be  authorized  to 
make  dit  bursements  out  of  the  Gratuity 
Fund  to  iefray  necessary  and  related 
expenset  >. 

Sec.  1 1.  Inspection.  The  Board  shall, 
at  all  tin  es,  have  the  right  to  direct  the 
product  on  before  it  of  the  securities 
belongii  g  to  the  Gratuity  Fund,  and  all 
books  ai  d  records  relating  to  the  - 
Gratuity  Fund. 


Article  XVI 

2003-04  Trantiiion 

The  terms  of  this  Article  XVI  shall 
apply  during  the  period  commencing  on 
the  date  this  amended  and  restated 
(Jqnstitution  is  approved  by  members 
and  ending  on  the  date  of  the  next 
annual  meeting  (the  "Transition 
Period").  Upon  expiration  of  the 
Transition  Period,  this  Article  shall  be 
of  no  further  force  or  effect. 

Sec.  1.  InitiTil  Board.  The  initial  board 
elected  concurrently  with  the  approval 
by  the  members  of  this  amended  and 
restated  Constitution  shall  be  deemed 
duly  nominated,  qualified  and  elected 
for  all  purposes. 

Sec.  2.  Term  of  Office.  The  term  of 
each  director  elected  at  the  special 
meeting  at  which  this  amended  and 
restated  Constitution  is  approved  by  the 
members  continues  until  the  next 
annual  meeting  of  members  and  until 
his  or  her  successor  is  elected  and 
qualified. 

Sec.  3.  Organizational  Meeting.  The 
Board  shall  hold  its  initial 
organizational  meeting  as  soon  as 
practicable  following  the  special 
meeting  at  which  this  amended  and 
restated  Constitution  is  approved  by  the 
members.  At  its  initial  organizational 
meeting,  or  as  soon  thereafter  as 
practicable,  the  Board,  by  the 
affirmative  vote  of  a  majority  of  the 
entire  Board,  shall,  among  such  other 
organizational  actions  as  may  be 
appropriate,  appoint  the  members  of  the 
Board  of  Executives  and  of  the 
Committees.  The  terms  of  the  members 
of  the  Board  of  Executives  and  of  the 
Committees  continues  until  their 
successors  are  appointed  and  qualified. 

Sec.  4.  Comimttees.  To  assure 
continuity,  during  the  Transition  Period, 
the  Begulation.  &iforcement  6-  Listing 
Standards  Committee  may  include  prior 
members  of  the  Committee  for  Review 
who  are  neither  directors  nor  members 
of  the  Board  of  Executives.  Such  prior 
members  shall  be  deemed  to  be 
members  of  the  Board  of  Executives  for 
the  purpose  of  Committee  voting.  In 
addition,  notwithstanding  the 
provisions  of  Article  IV,  Section  12(a), 
the  Standing  Committees  described 
therein  may  include  as  a  member  the 
individual  serving  as  Chairman  and 
Chief  Executive  Officer  on  the  date  this 
amended  and  restated  Constitution  is 
approved  by  the  members. 

Sec.  5.  Ratification.  The  extraordinary 
circumstances  under  which  this  restated 
and  amended  Constitution  was 
proposed  and  the  initial  Board  of 
Directors  was  constituted  caused  the 
Exchange  to  dispense,  in  whole  or  in 
part,  with  certain  requirements. 
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including  (a)  use  of  the  Nominating 
Committee  to  nominate  directors,  (b)  the 
opportunity  for  members  to  petition  to 
nominate  additional  director 
candidates,  and  (c)  approval  of  the 
proposed  amendments  by  the  Board  of 
Directors  in  accordance  with  the 
prescribed  time  frames.  All  such 
requirements  are  hereby  waived,  and 
the  actions  taken  in  contravention  of  all 
such  requirements  are  hereby  ratified. 

Exhibit  B 


November  4,  2003 
Dear  Member: 

I  am  writing  to  ask  your  support  in 
reforming  the  governance  and 
management  architecture  of  the  New 
York  Stock  Exchange,  Inc.  This  will 
require  that  you  change  the  Constitution 
to  achieve  the  following  objectives: 

(1)  Place  responsibility  for 
governance,  compensation  and  internal 
controls,  as  well  as  for  supervision  of 
regulation,  in  the  hands  of  a  Board  of 
Directors  that  is  independent  both  from 
NYSE  management  and  from  the 
members,  member  organizations  and 
listed  companies. 

(2)  Separately  preserve  the  existing 
engagement  of  the  broker-dealer 
commimity  and  listed  company 
commimity  with  the  NYSE  by  creating 
a  Board  of  Executives  that  will  also 
include  the  executives  of  major  public 
and  private  "buy  side"  entities  as  well 
as  lessor  members. 

(3)  Make  transparent  our  governance 
process,  its  participants,  their 
compensation,  and  our  charitable 
donations  and  political  contributions. 

I  also  seek  "fast  track"  authority  from 
you  to  effect  these  changes  and  enable 
the  new,  independent  Board  to  appoint 
the  Board  of  &cecutives  and  to 
otherwise  assume  its  responsibilities 
immediately  following  your  vote. 

Background 

You  know  the  background.  The 
Exchange  has  evolved  over  many  years, 
and  its  Board  and  management  have  had 
to  deal  with  industry,  issuer, 
operational  and  governance  issues  of 
increasing  complexity.  Recently,  we 
have  all  been- embarrassed  by  a  set  of 
problems  that  has  hurt  the  Exchange 
and  revealed  the  clear  need  to  change 
oiu-  structure  and  processes  at  the  top. 

Proposal 

I  am  asking  that  we  reconstitute  our 
Board.  It  will  have  between  six  and 
twelve  members,  all  of  whom  will  be 
independent,  as  well  as  a  Chairman  and 
a  Chief  Executive  Officer  (if  he  or  she  is 
not  also  the  Chairman).  The  directors 
will  be  fiduciaries  owing  their  loyalty  to 


the  NYSE.  The  proposed  slate  is  as 
follows: 

(1)  Madeleine  K.  Albright 

(2)  Herbert  M.  Allison,  Jr. 

(3)  Euan  D.  Baird 

(4)  Marshall  N.  Carter 

(5)  Shirley  Ann  Jackson 

(6)  James  S.  McDonald 

(7)  Robert  B.  Shapiro 

(8)  Sir  Dennis  Weatherstone 
If  you  elect  these  individuals  as  your 

initial  Board,  they  will  serve  until  June 

2004.  Thereafter,  the  entire  Board  will 

stand  for  election  in  June  of  each  year. 

It  is  important  that  the  role  and 
responsibility  of  the  Board  be  clear  and^ 
that  a  mechanism  for  self-appraisal  and 
continual  improvement  be  in  place. 
This  letter  and  the  attached  proxy 
statement  describe  this  for  your 
information — in  essence,  the  Board's 
responsibilities  are  to  supervise  our 
regulatory  function;  monitor 
marketplace  performance  and 
competitive  position;  engage  with  and 
approve  strategy;  hire,  fire  and  pay  the 
management;  ensure  an  appropriate 
management  succession  plan;  and 
ensure  appropriate  behavior. 

In  order  for  the  NYSE  to  function 
effectively  and  continue  as  a 
spokesperson  for  the  industry,  the  Board 
and  oiu-  management  must  engage  with 
the  member  owners  and  with  senior 
voices  from  our  constituents — our  listed 
companies,  the  buy  side  and  sell  side 
entities,  and  the  trading  Floor.  To  this 
end: 

(1)  The  Board  of  Directors  will 
appoint  a  Board  of  Executives  made  up 
of  approximately  20  constituent 
representatives,  balanced  among  the 
major  broker-dealers,  the  "Floor,"  lessor 
members,  institutional  investors  and 
large  public  funds,  and  listed 
companies.  Members  of  the  Board  of 
Executives  will  have  the  same  fiduciary 
duties  to  the  NYSE  as  its  officers  have. 

(2)  The  Board  of  Executives  will  meet 
at  least  six  times  a  year  and  will  discuss 
Exchange  performance,  membership 
issues,  listed  company  issues  and  public 
issues  relating  to  market  structure  and 
performance. 

(3)  The  Board  of  Directors  will  meet 
with  the  Board  of  Executives  in  joint 
session  several  times  during  each  year 
contemporaneous  with  its  own 
meetings,  and  will  receive  reports  of  the 
deliberations  of  the  Board  of  Executives. 
Members  of  the  Board  of  Executives  will 
serve  on  some  of  the  Committees  with 
members  of  the  Board  of  Directors. 

(4)  The  Board  of  Directors  will  stay  in 
touch  with  the  membership  in  a  variety 
of  ways,  including  meeting  separately  at 
the  end  of  each  year  with  the  lessor  and 
Floor  representatives  on  the  Board  of 
Executives. 


In  order  to  work  effectively,  the  Board 
of  Directors  will  need  to  appoint  several 
Committees.  Given  the  Board's  small 
size,  it  can  also  simply  appoint 
Committee  Chairmen  and  function  as  a 
Committee  of  the  whole. 

Each  year  following  its  election,  the 
Board  will  organize  itself.  As  of  this 
writing,  I  anticipate  that  the  Board  will 
have: 

(1 )  An  Audit  Committee  and  a 
Regiilatory  Oversight  &  Regulatory 
Budget  Committee  to  ensure  proper 
controls  and  regulatory  supervision  ai« 
in  place. 

(2)  A  Human  Resources  & 
Compensation  Committee  to  ensure  that 
we  have  good  management  that  is  paid 
appropriately. 

(3)  A  Nominating  &  Governance 
Committee  to  ensure  that  the  Board  of 
Directors  and  Board  of  Executives 
function  well  and  that  appropriate 
people  are  nominated  for  the  Board  and 
appointed  to  the  Board  of  Executives. 

The  Board  will  also  appoint  some  of 
its  members  to  Committees  (joint  with 
Board  of  Executives  members)  dealing  , 
with  the  Quality  of  Markets,  Market 
Structure  and  Strategy,  Finance,  and 
appeals  of  disciplinary  actions  and  de- 
listings. The  Board  will  create  and 
combine  committees  as  warranted. 

Leadership  of  the  Board  and 
Management 

The  Board  will  choose  a  Chairman 
and  a  CEO  aimually  in  June.  If  the  Board 
of  Directors  identifies  a  person  able  to 
lead  both  it  and  the  Board  of  Executives 
and  to  discharge  the  functions  of  chief 
executive,  it  may  combine  the  two  roles. 
Otherwise,  it  will  select  a  different 
person  for  each  role.  I  will  continue  in 
both  roles  until  the  new  Board  of 
Directors  chooses  my  successors), 
which  I  hope  will  be  before  the  end  of 
this  year.  I  have  indicated  to  the  Board 
nominees  my  willingness  to  thereafter 
remain  on  the  Board,  if  appropriate. 

Transparency 

The  workings  of  the  Board  of 
.  Directors  and  its  governance  must  be 
transparent.  To  that  end: 

(1)  Prior  to  the  Annual  Meeting,  we 
will  publish  a  proxy  statement 
disclosing  the  Board  Committee  charters 
and  the  Committee  reports  on  thefr 
activities  for  the  year;  membership  on 
the  Board,  on  the  Board  of  Executives, 
and  on  the  various  standing  and 
advisory  Committees;  the  facts 
establishing  each  Board  member's 
independence,  including  any  non- 
diiector  relationship  between  Board 
members  and  the  NYSE  itself  and  any 
material  relationships  among  Board 
members;  and  Board  compensation. 
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(2)'We  will  publicly  disclose 
information  regarding  the  means  by 
which  members  and  investors  may 
commimicate  with  the  NYSE's  non- 
management  directors. 

(3)  llie  aimual  report  of  the  Himian 
Resources  &  Compensation  Committee 
will  detail  compensation  decisions  for   . 
the  top  five  officers,  the  existence  of  any 
contracts  for  these  individuals  and  the 
compensation  for  the  top  management 
team  as  a  whole.  The  Committee  will 
detail  the  competitive  comparisons  and 
performance  judgments  that  guided 
their  recommendations. 

(4)  The  Nominating  &  Governance 
Committee  will  explain  its  nominations 
and  make  public  the  procedures  that  are 
in  place  to  ensure  that  appropriate 
potential  nominees  are  foimd  and 
considered. 

(5)  The- Board  of  Directors  will  detail 
the  considerations  that  lead  to 
membership  on  the  Board  of  Executives, 
and  the  current  membership.  A  report  of 
the  activities  of  the  Board  of  Executives 
will  be  included  in  the  proxy  statement. 

(6)  The  various  advisory  committees 
of  the  NYSE  will  be  identified  and 
described,  and  their  members  listed  in 
the  proxy  statement. 

(7}  An  annual  report  detailing  the 
charitable  activities  of  or  on  behalf  of 
the  Exchange,  including  the  activities  of 
the  NYSE  Foundation,  will  be  included 
with  the  proxy  statement. 

(8)  A  report  disclosing  NYSE  political 
activitieiS,  including  a  list  of  political 
contributions  made  by  any  NYSE  PAC, 
will  be  made  available  prior  to  the 
annual  meeting. 

Rationale 

The  logic  supporting  these  proposed 
changes  is  straightforward. 

(1)  The  NYSE  needs  a  competent, 
engaged  Board  without  conflicts  and 
dedicated  to  the  NYSE's  long-term 
interests. 

(2)  The  NYSE  will  not  recover  its 
voice  and  legitimacy  as  leader  of  the 
U.S.  capital  markets  until  it  is  seen  as 
an  example  of  good  corporate 
governance  and  capable  of  properly 
managing  its  own  affairs.  An  "insider 
board"  is  not  acceptable — ^not  in  general 
and  certainly  not  as  a  supervisor  of  our 
regulatory  responsibilities. 

(3)  The  members  of  the  Exchange 
need  to  be  kept  informed  of  Board 
decisions  and  have  access  to  the  Board 
through  full  disclosure,  direct 
interaction,  an  annual  meeting  and  an 
open  election  of  the  Board  itself. 

(4)  The  NYSE  has  to  be  deeply 
engaged  with  listed  companies  and  buy 
and  sell  side  firms,  as  well  as  member 
owners,  throi^  substantive,  focused 
interaction. 


Engagemjmt  on  the  Proposals 

This  letter  seeks  to  highlight  some  of 
the  most  important  changes  that  I 
propose  ib  your  governance  architecttire 
and  the  reasons  why  I  recommend  them 
to  you.     I 

To  asstire  that  you  imderstand  my 
proposal*  and  to  afford  you  the 
opportunity  to  ask  questions,  I  plan  to 
hold  several  meetings  in  various 
locations.  You  are  invited  to  attend  any 
of  the  following  meetings  at  the  location 
of  your  choice: 
Wednesday,  November  5:  Washington, 

DC  J 
Friday,  November  7:  Boca  Raton, 

Florida 
Monday,  November  10:  Philadelphia, 

Pern  sylvania  and  New  York,  New 

York 
Wednesoay,  November  12:  Cleveland, 

Ohiq  and  Chicago,  Illinois 
Friday,  November  14:  Los  Angeles, 

Calinmia 
Saturday!  November  15:  San  Francisco, 

Calinmia 
Please  call  this  toll-free  nimiber  if  you 
plan  to  a  tend  and  we  will  give  you  the 
details:  1  -88a-^10-7850.  You  may  also 
contact  \j  s  via  email  at 
govemai  ce@nyse.com. 

Proxy  St  ttement  and  BaUot 

The  m  itters  to  be  acted  upon  are 
describes  1  more  fully  in  the  ' 

accompa  aying  Proxy  Statement. 

I  urge  irou  to  read  it  carefiilly  and  to 
vote  in  fi  ivor  of  the  proposals. 

ff  I  cat  have  your  support,  we  will 
have  a  s(  lid  and  independent  Board  ^f 
Director)  directly  elected  by  the 
membert,  and  a  Board  of  Executives 
able  to  ensure  our  continued  centrality 
to  const^ent  concerns.  This  .. 
arranges  lent  will  serve  you,  the 
Exchang  s  itself  and  most  importantly, 
the  invei  :ting  public. 

I  ask  fi  )r  your  vote. 

Best, 

/s/  Jo^  S.  Reed, 

John  £ .  Reed. 

NEW  Y(  IRK  STOCK  EXCHANGE.  INC. 
Street 


11  Wall 

New  Y(^k,  New  York  10005 

NOTia  OF  SPECIAL  MEETING 
To  be  h<  Id  November  18,  2003 

To  the  N  [embers: 
Propa  sal  1.  Amend  and  Restate  the 
Con  stitution  in  the  form  attached  as 
Am  lex  A. 
Propc  sal  2.  Election  of  eight  (8) 

directors. 
Only  members  of  record  and  in  good 
standin  ;  at  the  close  of  business  on 
Noveml  er  18,  2003  will  he  entitled  to 


vote  at  this  meeting  or  at  any 

adjournments  thereof. 

By  Order  of  the  Interim  Chairman  of  the 

Board, 
/s/  Darla  C.  Stuckey 
Darla  C.  Stuckey,  Secretary 
November  4,  2003. 

IMPORTANT:  To  ensure  that  you  are 
represented  at  the  Special  Meeting, 
please  vote  in  cme  of  these  wajrs: 

•  USE  THE  TOLL-FREE  NUMBER 
shown  on  your  proxy  card; 

•  VISIT  THE  WEBSITE  noted  on 
your  proxy  card  to  vote  via  the  Internet; 

•  MARK,  SIGN,  DATE  AND 
PROMPTLY  RETURN  the  enclosed 
proxy  card  in  die  postage-paid  express 
mail  envelope  to  IVS  A»Bociates,  Inc., 
Ill  Continental  Drive,  Suite  210, 
Newark,  Delaware  19713,  or  by  FAX  to 
302-369-8486;  OR 

•  VOTE  IN  PERSON  by  appearing  at 
the  Special  Meeting  and  submitting  a 
ballot  at  the  meeting. 
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NEW  YORK  STOCK  EXCHANGE,  INC 

The  New  York  Stock  Exchange,  Inc.  is 
the  world's  premier  equities  market.  A 
broad  spectrum  of  participants, 
including  individual  investors, 
institutional  investors,  listed 
companies,  and  members  and  member 
organizations,  create  the  NYSE  auction 
market.  The  NYSE  is  committed  to~ 
serving  the  interests  of  public  investors 
in  equities  by  maintaining  the  most 
efficient,  liquid,  fair  and  orderly 
markets  in  the  world. 
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The  NYSE,  founded  in  1792,  is  a  New 
York  not-for-profit  corporation  which 
was  first  incorporated  in  1971.  The 
NYSE's  executive  offices  are  located  at 
11  Wall  Street,  New  York,  New  York 
10005;  telephone:  (212)  656-3000. 

MEETING  AND  SOUOTATION 
The  Proposals 

This  Proxy  Statement  is  being 
furnished  to  NYSE  members  in 
connection  with  the  solicitation  of 
proxies  for  use  at  a  special  meeting  to 
be  held  on  November  18,  2003,  at  4:30 
p.m.  New  York  time,  in  the  Board  room 
at  the  New  York  Stock  Exchange,  Inc., 
11  Wall  Street,  New  York,  New  York 
10005  (the  "Special  Meeting").  The 
purpose  of  this  Special  Meeting  is  for 
you  to  consider  and  vote  upon  a 
proposal  to  approve  an  amended  and 
restated  Constitution,  which  provides 
for  a  number  of  significant  changes  to 
the  governance  of  the  NYSE,  and  to 
elect  a  new  Board  of  Directors  of  the 
NYSE  upon  adoption  of  the  amended 
Constitution.  If  elected,  these  directors 
will  serve  imtil  the  next  annual  meeting 
of  members,  scheduled  for  June  3,  2004. 

The  Interim  Chairman  of  the  Boaid 
recommends  that  you  vote  FOR  the 
proposal  to  amend  and  restate  the 
Constitution  and  FOR  the  election  of 
the  new  Board  of  Directors.  This  Proxy 
Statement  and  the  accompanying  proxy 
card  were  first  sent  to  members  on 
November  4th,  2003. 
Vote  of  Members;  Notice;  Quorum 
Each  regular  member  in  good  standing 
shall  be  entitled  to  one  vote  on  the 
proposal  to  amend  and  restate  the 
Constitution  and  on  each  position  to  be 
filled.  Each  physical  access  member  in 
good  standing  shall  be  entitled  to  one 
vote,  and  each  electronic  access  member 
in  good  standing  who  became  such  prior 
to  March  30, 1986  shall  be  entitled  to 
one-half  vote.  All  members  of  record  in 
good  standing  on  the  date  of  the  mailing 
of  notice  are  entitled  to  notice  of  the 
Special  Meeting  and  those  members  in 
good  standing  as  of  the  date  of  such 
meeting,  or  at  any  adjournment,  are 
entitled  to  vote  at  the  meeting.  As  of  the 
date  of  this  notice,  there  are  1365 
regular  members  and  4  physical  access 
members  in  good  standing,  and  2 
electronic  access  members  in  good 
standing  who  became  such  prior  to 
March  30, 1986  (one-half  vote  each). 

The  amended  and  restated 
Constitution  shall  be  authorized  by  a 
majority  of  the  votes  cast  by  the 
members  entitled  to  vote  thereon,  in 
person  or  by  proxy,  at  the  Special 
Meeting,  if  a  quorum  is  present. 
Members  entitled  to  cast  a  majority  of 
the  total  nimiber  of  votes  entitled  to  be 


cast  (1370),  present  in  person  or  by 
proxy  will  constitute  a  quorum. 

Proxies;  Revocation 

If  you  vote  by  signing  a  proxy,  your 
votes  at  the  Special  Meeting  will  be  cast 
as  you  indicate  on  your  proxy  card.  If 
no  instructions  are  indicated  on  your 
signed  i»oxy  card,  your  votes  will  be 
cast  FOR  the  approval  and  adoption  of 
the  amended  and  restated  Constitution 
and  FOR  th^  election  of  the  new  Board 
of  Directors.  If  you  cast  your  votes 
through  the  Internet  or  by  telephone  or 
fax,  your  votes  will  be  cast  at  the 
Special  Meeting  as  instructed. 

You  may  revoke  your  proxy  at  any 
time  before  the  proxy  is  voted  at  the 
Special  Meeting.  A  proxy  may  be 
revoked  prior  to  the  vote  at  the  Special 
Meeting  in  any  of  three  ways: 

•  by  submitting  a  written  revocation 
dated  after  the  date  of  the  proxy  that  is 
being  revoked  to  the  Secretary  of  the 
New  York  Stock  Exchange,  Inc.,  11  Wall 
Street,  New  York,  NY  10005; 

•  by  submitting  a  later-dated  proxy  by 
mail,  telephone,  fax  or  Internet;  or 

•  by  attending  the  Special  Meeting 
and  voting  by  paper  ballot  in  person. 

Attendance  at  the  Special  Meeting 
will  not,  in  itself,  constitute  revocation 
of  a  previously  granted  proxy. 

The  NYSE  wiU  pay  the  costs 
associated  with  printing  this  Proxy 
Statement  and  soliciting  proxies  for  the 
Special  Meeting.  Our  officers  and 
employees  may  solicit  proxies  by 
telephone,  mail,  the  Internet  or  in 
person.  We  have  retained  MacKenzie 
Partners,  Inc.  to  assist  us  in  the 
solicitation  of  proxies,  using  theineans 
referred  to  above,  and  will  pay  fees  of 
up  to  $15,000,  plus  reimbursement  of 
out-of-pocket  expenses. 

Adjournments 

If  no  quorum  exists  of  members 
present  or  represented  by  proxy,  the 
Special  Meeting  shall  be  adjourned  to 
reconvene  at  the  same  time  and  place  on 
the  day  two  weeks  thereafter  by 
members  who  are  present  or  represented 
by  proxy.  If  a  quorum  shall  not  then  be 
assembled,  the  meeting  shall  be 
dissolved  and  the  proposed  amendment 
shall  not  become  effective.  At  the 
adjourned  meeting,  if  a  quorum  is 
present  or  represented  by  proxy,  the 
members  may  transact  any  business  that 
might  have  been  transacted  at  the 
original  meeting. 

Confidential  Voting 

It  is  the  Exchange's  policy  that  all 
proxies,  ballots,  and  voting  tabulations, 
including  telephone,  Internet  and  fax 
voting,  that  identify  members  be  kept 
confidential.  The  Exchange  has  engaged 


IVS  Associates  to  count  the  votes 
repr^ented  by  proxies,  ballots  and  cast 
by  phone.  Creighton  Dunlop  and 
William  Marsh,  employees  of  IVS,  will 
be  appointed  Inspectors.  The  Exchange 
will  pay  IVS  a  fee  of  $5,500  plus 
reasonable  out-of-pocket  expenses  for 
this  service. 

THE  PROPOSALS 

At  the  NYSE  Special  Meeting,  NYSE 
members  will  be  asked  to  vote  upon  a 
proposal  to  amend  the  Constitution  to 
enhance  the  NYSE's  corporate 
governance  structure.  To  implement  the 
proposed  corporate  governance  reforms, 
members  will  also  be  asked  to  vote  for 
the  election  of  directors.  Approval  of  the 
amendments  to  the  NYSE  Constitution 
is  a  condition  to  the  election  of  the 
nominees  for  directors.  Therefore,  if 
NYSE  members  wish  to  approve  the 
new  slate  of  directors,  they  must  also 
approve  the  amended  and  restated 
Constitution. 

Background  and  Reasons  for  the 
Proposals 

Recent  events  have  demonstrated  that 
the  NYSE's  corporate  governance 
structure  has  not  kept  pace  with  either 
the  best  practices  in  corporate 
governance  that  have  developed  over 
the  last  three  decades  or  the  tremendous 
changes  in  the  nature  of  the  Exchange's 
constituents.  Just  as  corporate  America 
is  re-examining  and  improving  its  own 
corporate  governance  in  the  context  of 
a  changing  environment,  so  too  must  the 
NYSE. 

In  March  2003,  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  Chairman  William  H. 
Donaldson  asked  the  New  York  Stock 
Exchange,  Inc.  and  the  other  self- 
regulatoiy  organizations  to  review  their 
corporate  governance  in  light  of  the 
broad  review  of  governance  practices 
throughout  corporate  America,  to  ensure 
that  their  governance  structxu«s  and 
practices  serve  the  public  well.  In  April 
2003,  the  NYSE  Board  created  the 
Special  Committee  on  Governance  of 
the  NYSE  and  charged  it  with  reviewing 
the  NYSE's  governance  with  a  view  to 
making  appropriate  reforms.  In  June 
2003,  the  Special  Committee  issued  an 
Initial  Report  to  the  Board,  which 
contained  ten  governance  reforms  that 
the  Board  put  into  effect  immediately. 

The  Special  Committee  continued  its 
work  through  the  summer,  reaching  oyt 
to  a  broad  range  of  individuals  and 
organizations  representing  investors, 
listed  companies  and  members.  The 
Special  Committee  held  five  days  of 
hearings  in  which  it  heard  testimony 
from  32  groups  and  individuals.  It 
received  six  additional  written 
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submissions  from  other  interested 
parties.  At  the  October  2,  2003  Board 
meeting,  the  Special  Committee 
presented  33  recommendations  for 
enhancing  the  ^fySE's  governance. 

Interim  Chairman  Reed  accepted  his 
current  position  with  the  goal  of 
revamping  the  Exchange's  governance  to 
resolve  conflicts  of  interests  and  to 
increase  transparency.  He  committed 
the  NYSE  to  complying  with  the 
governance  standards  comparable  to 
diose  to  whidi  its  listed  companies 
adhere,  and  to  going  beyond  those 
standards  in  order  to  meet  the  special 
challenges  of  serving  as  both  a 
marketplace  and  a  self-regulatory 
organization. 

Following  further  study,  including 
extensive  discussions  with  the  NYSE's 
varied  constituencies  and  the  SEC, 
Interim  Chairman  Reed  developed  the 
governance  structure  that  forms  the 
basis  of  the  Constitutional  amendments: 
the  engaged  separation  of  the  Board  of 
Executives  (constituent  representatives] 
from  the  Board  of  Directors 
(independent  fiduciaries).  That 
approach  departs  from  the  approach 
espoused  by  the  Special  Committee, 
which  struggled  to  retain  independent 
directors  and  constituent 
representatives  in  the  same  governance 
body.  However,  the  dual  board 
approach  otherwise  extends  the  Special 
Committee's  recommendations:  except 
for  five  of  them  that  cannot  be 
addressed  until  the  new  Board  is 
constituted,  all  of  the  Special 
Committee's  recomm«ndations  have 
been  incorporated  into  the  proposed 
amended  and  restated  Constitution, 
either  literally  or  in  concept,  or  are 
otherwise  reflected  in  this  proxy 
statement. 

Proposal  to  Amend  and  Restate  the 
Constitution 

The  next  several  pages  discuss  in 
more  detail  than  the  cover  letter  many 
of  the  important  changes  that  your  vote 
will  effect,  and  also  provide  collateral 
information.  The  amended  and  restated 
Constitution  reflecting  these  changes  is 
attached  as  Annex  A  to  this  proxy 
statement.  In  addition,  attached  as 
Annex  B  is  the  amended  and  restated 
Constitution  marked  to  reflect  the 
revisions  from  the  existing  Constitution. 
A  diagram  depicting  the  separate,  but 
engaged,  independent  and  constituent 
boards  is  attached  as  Annex  C.  While 
the  cover  letter  and  the  discussions 
below  seek  to  bring  to  your  attention 
many  of  the  important  changes  that  your 
vote  will  effect,  members  are  urged  to 
carefully  review  the  marked 
Constitution  so  they  will  see  the  specific 


language  used  to  effect  the  new 
governance  architecture. 

Board  Authority  and  Accountability 

The  B^ard  of  Directors,  including  its 
Chair,  is  ultimately  responsible  to  the 
members  of  the  Exchange  (owners)  and 
to  the  investing  public  for  the 
performance  of  Uie  NYSE.  The  Chair  is 
specifica  ily  responsible  for  the  proper 
function  ng  and  the  performance  of  the 
Board.  T )  that  end: 

Operatic  ns 

The  B(  tard  will  (a)  overview  the 
performi  nee  of  the  Exchange,  its 
relations  lips  with  the  investor,  listed 
compan] '  and  broker  commimity  and  its 
role  as  a  public  voice,  (b)  overview  the 
perform)  nee  of  the  Exchange's 
responsi  lility  as  a  regulator  of  the 
trading  Floor,  of  the  broker-dealer 
community  and  of  listed  companies  and 
its  relationship  with  other  regulators,  (c) 
overview  management's  assessment  of 
the  Excnange's  exposure  to  risk,  both  in 
its  regulatory  and  business  functions, 
and  (d)  act  as  the  final  approval 
authority  on  the  budget,  with  a  separate 
process  for  the  budget  and  staffing  for 
the  regulatory  function,  on  major 
expenditiues^  technology  spending  and 
plans  aild  rules  or  relationship  changes. 
With  ret  ard  to  the  above,  the  Board  will 
imderst)  nd  management's  plans  and 
aspirati(  ns  and  will  be  kept  ciuxent 
with  reg  u'd  to  progress  or  problems 
related  1 3  them. 
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will  be  kept  apprised  of  the 
position  of  the  Exchange  and  of 
manftr  currents  impacting  on  the 
e's  evolution  as  a  business  and 
ator.  It  will  provide  advice  and 
to  the  management  and  approve 
decisions  impacting  this 
evolutickiary  pathway. 

Behavic  r 

The  E  oard  will  assure  appropriate 
behavio  ■  through  the  work  of  the  Audit 
Commil  tee  and  the  Regulatory  Oversight 
&  Regul  itory  Budget  Committee  and 
through  an  annual  assessment  of 
manage  nent  which  takes  into  account 
both  op  ^rational  performance  and  its 
leadersttip  behavior — emphasizing 
integntfi  respect  for  the  people  and 
culture  af  the  Exchange  and  its  public 
role. 

Manage  ment 

The  I  oard  will  assess  management 
perform  ance,  create  and  oversee 
appropi  iate  compensation  and 
recogni  ion  practices,  and  hire/fire 
ndivid  lals  in  management  positions  as 
neededi  The  Board  will  ensure  that 


appropriate  management  succession  and 
development  plans  are  in  place  and 
functioning. 

Assessment 

On  an  annual  basis,  in  Executive 
session,  the  Board  will  discuss  its  own  * 
performance.  It  will  at  least  ask  each 
director  to  indicate  (a)  if  the  Board's 
responsibilities  are  clear,  understood 
and  appropriate,  (b)  if  he/she  feels  that 
he/she  has  appropriate,  timely  and 
accurate  information  to  reasonably  meet 
his/her  responsibilities,  and  (c)  if  the 
organization  of  the  Board,  its  agendas. 
Board  membership,  time  and 
discussions  are  appropriate  to 
reasonably  meet  the  Board's 
responsibiUties.  In  each  instance,  if 
there  is  a  negative  view,  ideas  for 
improvement  should  be  discussed,  and, 
if  appropriate,  implemented.  The 
process  will  be  documented. 
Importantly,  the  Board  wiU  have  the 
auUiority  that  boards  of  publicly-owned 
corporations  have  to  amend  its  own 
governance  by-laws  to  effect 
improvements,  subject  to  a  special 
provision  for  notice  to  members  of 
proposed  changes.  Provided  that  a 
director  is  performing  well,  there  is  no 
need  for  him  or  her  to  face  term  limits 
and  thereby  sacrifice  his  or  her 
familiarity  with  our  unusual  institution 
and  institutional  memory. 

Board  of  Execntives 

Responsibilities 

To  engage  with  the  senior 
management  and  the  Board  of  Directors 
of  the  NYSE  to  review  on  an  ongoing 
basis  (a)  Exchange  performance,  (b) 
membership  issues,  (c)  listed  company 
issues,  and  (d)  public  issues  relating  to 
overall  market  structure  and 
performance. 

Functioning 

'  The  Board  of  Executives  will  meet 
regularly  (to  start:  six  times  per  year), 
will  populate  committees  jointly  with 
the  Board  of  Directors,  and  will  engage 
in  an  annual  self-appraisal  to  ensure 
continuing  effectiveness  comparable  to 
that  described  above  for  the  Board  of 
Directors.  The  Board  of  Executives  will 
be  chaired  by  the  NYSE  Chair  and 
include  the  CEO  (if  different). 

Members 

Approximately  20,  appointed  by  the 
Board  of  Directors  of  the  Exchange.  It 
will  be  fairly  balanced  and  include  (a) 
executives  of  the  major  broker  dealers, 
(b)  representatives  from  the  Floor,  (c) 
lessor  members,  (d)  executives  of  listed 
companies,  and  (e)  executives  of 
institutional  investors  and  of  large 
public  funds.  The  Nominating  & 


Governance  Committee  will  solicit 
input  from  each  constituent  group  for 
candidates  to  represent  the  group  on  the 
Board  of  Executives. 

Governance  and  Management 

The  Board  of  Directors  and  its  Chair 
are  ultimately  responsible  for  the 
performance  of  the  Exchange,  as  seen  by 
its  owners,  the  public  and  its  many 
professional  constituencies. 

The  Chairman  is  specifically 
responsible  for  the  proper  functioning 
and  performance  of  the  Board. 

The  Board  of  Executives  is  an  integral 
part  of  the  governance  process,  advising 
NYSE  senior  management  in  both  its 
•     operational  responsibilities  and  its  role 
as  a  public  spokesperson.  The 
composition,  meetings  and  agenda  of 
.  the  Board  of  Executives  are  designed  to 
ensure  that  the  Exchange  meets  the 
operational  performance  requirements 
of  its  constituent  parties:  the  Floor 
commimity,  member  organizations,  the 
listed  companies  and  investors,  large 
and  small  *  *  *  also  to  provide 
comment  about  the  regulatory 
-  functions— working  to  ensure  that  these 
are  tough,  but  practical  and  fair  *   *   * 
and  finally,  to  bring  the  constituents' 
point  of  view  to  senior  management's 
role  as  a  spokesperson  for  the  U.S. 
-capital  markets. 

The  Board  of  Directors  will  meet  at 
least  quarterly,  and  the  Board  of 
Executives,  at  least  six  times  a  year.  The 
Board  of  Directors  will  join  with  the 
Board  of  Executives  on  dates  when  their 
meetings  overlap  (probably  two  to  three 
meetings)  and  then  move  to  their  own 
Conunittee  and  Board  sessions. 

There  are  three  types  of  committees: 
those  including  directors  only 
{Noininating  &  Governance,  Audit, 
Regulatory  Oversight,  and 
Compensation);  those  drawn  from  both 
boards  but  with  a  voting  majority  of 
directors  (Regulation,  Enforcement  & 
Listing  Standards);  and  those  drawn 
bom  both  boards  without  designated 
composition  (Market  Structvue  & 
Strategy,  Quality  of  Markets/Public 
Policy  and  Finance).  All  committees 
will  report  to  the  Board. 

Each  Board  and,  as  appropriate, 
committee  will  define  a  self-assessment 
procedure  which  will  be  appropriately 
documented.  Board  processes  are 
expected  to  improve  in  response  to 
these  assessments. 

Below  are  discussed  five  areas  of 
particular  concern:  regulatory  function; 
hiring,  firing,  compensation  and 
succession;  nominations;  the 
engagement  of  the  Board  of  Directors 
with  the  Board  of  Executives;  and 
engagement  with  the  membership. 
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Regulatory  Function 

The  proposed  architecttu^  provides 
for  a  strong,  vigorous  and  independent 
regulatory  function.  The  Board  will  hire 
a  Chief  Regulatory  Officer  whose  line 
reporting  relationship  will  be  to  the 
Board's  Regulatory  Oversight  & 
Regulatory  Budget  Committee.  The 
Board  Regulatory  Oversight  Committee 
will  determine  the  Exchange's 
regulatory  plan,  programs,  budget  and 
staffing  proposals  annually  and  will  be 
responsible  for  assessing  oiu-  regulatory 
performance  and  for  recommending 
compensation  and  personnel  actions 
involving  senior  regulatory  personnel  to 
the  Board's  Compensation  Committee. 
The  CEO's  views  on  the  regulatory 
function,  its  plans,  programs,  staffing 
and  budget  will  be  sought,  but  the 
Regulatory  Oversight  Committee's  views 
on  regulatory  performance  will  be 
recommended  through  the 
Compensation  Committee  to  the  full 
Board  for  approval. 

Hiring.  Firing,  Compensation  and 
Succession 

The  Board  of  Directors  has  the 
responsibility  to  hire/fire  and 
compensate  the  NfYSE's  senior 
management,  and  ensure  that  an 
appropriate  succession  plan  is  in  place. 
The  Board's  Hiunan  Resources  & 
Compensation  Committee  will  keep 
current  on  appropriate  benchmarks  that 
will  inform  compensation 
recommendations  and  will  evaluate  the 
NYSE's  performance  and  that  of  key 
individuals  and  major  xmits  each  year  as 
a  part  of  the  annual  review  process. 
Performance  will  include  "hard 
measures"  such  as  market  share,  listing 
activities,  revenues  and  expenses,  but 
also  "softer  issues"  such  as  the  working 
environment,  culture  and  morale  of  the 
various  groups  that  make  up  the 
Exchange,  progress  that  is  being  made  in 
relationship  with  the  ongoing 
discussions  about  market  structure  and 
performance,  and  the  relationships  of 
the  NYSE  with  its  many  constituencies 
and  the  SEC.  The  CEO  will  interact  with 
the  Committee  on  both  compensation 
and  performance  (other  than  his  or  her 
own),  but  the  Committee's  ultimate 
decisions  will  be  made  in  executive 
session  without  either  management  or 
staff  present.  The  recommendations  of 
the  Committee  and  those  that  are 
forwarded  from  the  Regulatory 
Oversight  Committee  will  be  reported  to 
the  full  Board  for  its  approval. 

Nominations 


A  six  to  twelve  person  Board  will  be 
composed  of  individuals  who  are 
"independent"  and  owe  their  loyalty  to 


the  NYSE.  The  Board  will  set  the  size 
of  its  membership  within  these 
parameters  and  can  change  the  size  as 
appropriate  between  annual  meetings. 
Tlie  Nominating  &  Governance 
Committee  is  responsible  for  proposing 
a  slate  of  directors  for  election  by  the 
members,  except  that  two  or  three 
nominees  will  be  {proposed  by  the 
Industry  Members  of  the  Board  of  ~ 

Executives  in  order  to  comply  with  the 
requirements  of  the  Securities^  Exchange 
Act  of  1934  (the  "Act")  regarding  the 
fair  representation  of  members. 
Nominees  will  be  selected  on  the  basis 
of  their  competence  to  fulfill  the  duties 
and  responsibilities  of  a  director — 
however,  a  special  process  will  be 
created  to  solicit  potential  candidates 
who  are  both  qualified  and  independent 
from  the  management  and  frx>m 
regulated  constituents.  If  such  person  is 
nominated  and  elected  he/she  becomes 
a  director  with  all  the  attendant 
obligations  and  duties  and  in  no  way 
can  represent  any  special  interests. 

Engagement  of  the  Board  of  Directors 
With  the  Board  of  Executives 

Outlined  above  are  the  duties, 
responsibihties  and  composition  of  the 
Board  of  Directors,  of  the  Board  of 
Executives,  and  of  the  Committees, 
including  joint  participation  on 
membership  and  marketplace  issues.  As 
the  keystone  to  the  engagement  between 
the  two  boards,  the  Board  of  Directors 
will  meet  with  the  Board  of  Executives 
fix)m  time  to  time  but,  in  addition,  the 
Board  of  Dfrectors  will  always  meet 
alone.  Discussion  of  issues  of 
importance  to  the  industry  involving 
NYSE  operations,  regulatory  issues  and 
listing  functions  (other  than  individual 
disciplinary  or  dehsting  cases)  will  be 
the  subject  of  Boa|fJ[  of  Executives 
meetings,  as  will  fe  discussions  of 
market  structiu^  and  performance.  The 
operating  (non-regulatory)  budget  of  the 
NYSE  and  other  financial  issues  will  be 
the  subject  of  discussion  at  meetings  of 
the  Finance  Committee,  which  is  joint, 
because  the  NYSE's  revenue  comes  from 
the  constituents  represented  on  the 
Board  of  Executives  and  they  should 
have  an  appropriate  forum  to  discuss 
revenues,  expenses,  and  related 
financial  issues  (taxation  and 
represeiitation).  However,  specific 
proposals  that  are  recommended  by  the 
Finance  Committee  must  come  to  the 
Board  of  Directors  for  ultimate  approval, 
just  as  recommendations  of  the  Board  of 
Executives  about  operating  issues  or 
strategic  issues  ultimately  are  advisory 
to  the  Board  of  Directors  (though  the 
weight  of  judgment  and  expertise  on  the 
Board  of  Executives  will  clearly  be  of 
importance).  In  areas  where  expertise  is 
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clearly  at  the  Board  of  Executives,  the 
Board  of  Directors  may  solicit  the  advice 
and  expertise  of  the  Board  of 
Executives,  but  may  not  delegate 
idtimate  responsibility. 

Engagement  With  the  Membership 

The  proposed  architecture  recognizes 
the  need  to  engage  fully  and 
substantively  with  the  membership 
through:  (a)  The  direct  election  of 
directors,  (b)  the  ability  to  propose 
nominations  to  the  Board  through  their 
representatives  on  the  Board  of 
Executives  and  by  direct  petition,  (c)  the 
abihty  to  require  special  votes  by  the 
membership  (including  for  the  recall  of 
directors  for  cause),  (d)  their 
representation  on  the  Board  of 
Executives  and  on  standing  Committees, 
(e)  the  occasion  to  meet  annually 
through  their  representatives  with  the 
Board  of  Directors  to  bring  special 
concerns  of  the  membership  to  the 
attention  of  the  Board,  and  (f)  the  ability 
of  members  to  come  to  the  annual 
meeting  and  propose  resolutions  on  that 
occasion. 

Advisory  Committees 

The  Board  of  Directors  will  maintain 
several  advisory  committees.  The 
advisory  committees  will  consist 
primarily  of  constituent  representatives 
not  serving  on  the  Board  of  Executives. 
Like  the  Board  of  Executives,  the 
advisory  committees  will  be  organized 
to  represent  a  range  of  constituencies, 
helping  the  Board  of  Directors  and 
management  to  hear  regularly  from  all 
of  the  Exchange's  constituencies  and  to 
maintain  a  broad  perspective  on  the 
market  and  its  participants. 

By  way  of  example,  at  present  the 
Individual  Investors  Advisory 
Committee,  the  Institutional  Traders 
Advisory  Committee  and  the  Pension 
Managers  Advisory  Committee 
represent  various  investor  interests.  The 
Listed  Company  Advisory  Committee, 
which  represents  the  views  of  the  U.S. 
listed  companies,  has  European,  Latin 
American  and  Pacific  Rim  counterparts. 
In  addition,  a  niunber  of  advisory 
committees  represent  diverse  industry 
interests,  such  as  the  Exchange  Traders 
Advisory  Committee  and  the  Upstairs 
Traders  Advisory  Committee.  Finally, 
the  Legal  Advisory  Committee  draws 
practitioners  from  law  firms  and  the 
legal  staffs  of  institutional  investors,    ^ 
member  organizations  and  listed 
companies,  as  well  as  law  professors. 

Other  Governance  Reforms 

In  addition  to  the  governance  reforms 
that  require  Constitutional  amendments 
discussed  above,  the  Exchange  will 
implement  other  reforms  that  do  not 


require  C  onstitutional  amendment. 
Certain  c  f  these  reforms  were 
implemepted  by  the  Board  in  Jime  2003, 
based  oni  the  recommendation  of  the 
Special  Committee  on  Governance  of 
the  NYSE.  Other  reforms  were 
recommended  by  the  Special  Committee 
at  the  Oqtober  2003  Board  meeting.  The 
reforms  fisted  below,  which  meet,  and 
when  appropriate,  exceed  the  disclosure 
requirenlents  imposed  on  the 
Exchange's  listed  companies,  are 
designee  to  further  enhance  the 
transpan  incy  and  accountability  of  the 
Board. 

Publicat  on  and  Disclosure 


In  addition  to  the  various 
transparency  initiatives  that  the  cover 
letter  notes,  the  Exchange  will: 

•  Adh  ere  to  the  SEC's  proposed  rule 
regardin ;  director  nominating 
committ  je  responsibilities,  including, 
among  a  iier  things,  disclosure 
concern:  ng  the  Exchange's  policy 
regardin ;  consideration  of  individuals 
recommi  »nded  by  the  public  as  potential 
nominee  s  to  the  Board;  the  procedures 
enabling  the  public  to  suggest  nominees; 
and  the  )rocess  for  identifying  and 
evaluati  ig  nominees  and  any 
different  ;es  in  evaluation  if  the  nominee 
is  recom  mended  by  the  public. 

•  Peri  odically  update  and  post  on  the 
NYSE's  veb-site  written  governance 
principl  5S  and  the  Exchange's  codes  of 
business  conduct  and  ethics. 

Govemi  nee  Procedures  and  Policy 

In  adc  ition  to  the  various  detail  on 
govema  ice  procedure  and  policy  that 
the  cove  r  letter  notes: 

•  The  Finance  Committee  is  expected 
to  be  res  ponsible  for  recommending  the 
non-reg  ilatory  budget  of  the  Exchange 
to  the  Bi  )ard  for  its  review  and  approval, 
and  fee  :hanges  to  the  Board  of 
Directoi  3,  if  appropriate.  The  Market 
Structvu  B  &  Strategy  Committee  is 
expectei  I  to  be  responsible  for 
examinmg  issues  of  the  Exchange's 
market  structure  and  competitive 
position.  Finally,  the  Quality  of  Markets 
Committee  is  expected  to  advise  the 
Board  on  member  and  listed  company 
rules  and  oversee  the  Market 

Perfom  ance  Committee  and  the 
AUocat  on  Committee. 

•  Th(  Exchange  will  prohibit  service 
by  NYS  i  employees  on  the  boards  of 
directoi  s  of  business  corporations.  The 
NYSE's  Officers'  and  Employees' 
Stateme  nt  of  Business  Conduct  and 
Ethics  a  [ready  prohibits  such  service, 
but  aut  lorizes  the  Board  to  waive  the 
provisi«  ins  (subject  to  firewalls). 
Waiven  are  currently  in  effect  until  no 
later  thi  u  Spring  2004  with  respect  to 


the  service  of  the  Presidents  on  the 
boards  of  two  public  companies.  ^ 

Other  Issues 

Diuing  the  several  weeks  preceding 
the  mailing  of  this  proxy  statement, 
members  have  identified  a  variety  of 
other  important  issues  outside  the  scope 
of  addressing  our  governance  and 
process  failures,  lliese  issues  include, 
among  others,  proposals  for  changing 
the  Gratuity  Fund,  for  permitting  the 
transfer  of  memberships  to  trusts  and 
other  juridical  persons,  for  reducing  the 
number  of  outstanding  trading  rights  by 
eliminating  the  physical  access 
membership  or  by  the  Exchange  buying 
back  regular  memberships,  and  for 
separating  the  trading  right  from  the 
equity  ownership  of  the  Exchange.  In 
some  cases,  addressing  these  issues 
requires  amending  the  Exchange's 
certificate  of  incorporation;  others  raise 
access  issues  as  to  which  the  SEC  can 
be  expected  to  have  strong  views.  Some 
of  the  issues  may  also  be  controversial 
given  the  current  50/50  split  between 
member  owners  affiliated  with  member 
organizations  and  those  who  are  not. 
(The  688  of  our  1366  regular  members 
(1/2  is  683)  who  are  not  so  affiliated  are 
composed  of  415  retired  members,  35 
widows  and  other  relatives  of  deceased 
members,  86  estates  and  152  members 
who  themselves  or  their  family 
members  have  never  been  so  affiliated.) 

Each  of  these  issues  requires 
thoughtful  consideration  by  an 
imconflicted  Board.  Therefore,  these 
important  issues  will  be  placed  on  the 
agenda  of  the  new  Board  for  its 
consideration  in  the  coming  months. 
The  directors  will  report  to  you  on  these 
issues,  among  others,  at  the  next  annual 
meeting  in  June  2004. 

Note  in  this  connection  that,  under 
State  law,  the  NYSE  is  required  to  have 
an  annual  meeting  for  the  election  of 
directors.  While  the  fact  that  the  entire 
new  Board  will  stand  for  election  a  mere 
six  months  after  taking  office  arguably 
makes  elections  premature,  these 
elections  will  provide  an  early  check  on 
the  new  Board's  progress  towards 
implementation  of  oiir  ambitious 
restructuring  of  oui  governance,  as  well 
as  its  progress  in  addressing  these 
issues. 

"Fast  Track"  Issues 

The  extraordinary  circumstances 
under  which  the  restated  and  amended 
Constitution  is  being  proposed  and  the 
initial  Board  of  Directors  is  being 
constituted  caused  the  Exchange  to 
dispense,  in  whole  or  in  part,  with 
certain  requirements  under  the  current 
Constitution,  including  (a)  use  of  the 
Nominating  Committee  to  nominate 


directors,  (b)  the  opportunity  for 
members  to  petition  to  nominate 
additional  director  candidates,  and  (c) 
approval  of  the  proposed  amendments 
by  the  current  Board  of  Directors  in 
accordance  with  the  prescribed  time 
frames. 

In  light  of  these  extraordinary 
circumstances,  it  is  possible  that  other 
governance  reforms  may  be  appropriate, 
or  that  those  included  in  the  amended 
and  restated  Constitution  or  in  this 
proxy  statement  may  require 
modification.  The  Exchange  will  have 
several  means  of  addressing  such  issues, 
if  they  arise,  including:  (a)  amendment 
of  the  Constitution  by  the  members,  (b) 
amendment  by  the  Board  of  those 
provisions  of  the  Constitution  that 
permit  such  amendment  by  the  Board, 
subject  to  the  requirement  that  the 
membership  be  notified  in  advance,  and 
(c)  to  the  extent  consistent  with  the 
Constitution,  adoption  by  the  Board  of 
appropriate  rules,  various  charters  and 
other  ancillary  documents. 

Efifectiveness  of  Constitutioiial 
Amendments 

The  NYSE  is  a  self-regulatory 
organization  and  national  securities 
exchange  registered  with  the  SEC 
pursuant  to  the  Act.  The  NYSE  is 
required  to  file  with  the  SEC  copies  of 
any  proposed  rule  change,  including 
these  Constitutional  amendments. 
Under  the  Act,  unless  otherwise 
permitted,  these  Constitutional 
amendments  will  not  take  effect  until 
approved  by  the  SEC.  The  Act  provides 
for  public  notice  of  these  Constitutional 
amendments,  for  public  comment,  and 
for  specific  time  periods  for  SEC  action. 

PROPOSAL  1— Constitutional 
Amendments 

The  Interim  Chairman  of  the  Board 
recommends  a  vote  FOR  adoption  of  the 
following  resolution,  which  will  be 
presented  at  the  meeting: 
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(7)  Robert  B.  Shapiro 

(8)  Sir  Dennis  Weatherstone 


RESOLVED,  that  the  recommendation 
by  the  Interim  Chairman  of  the  Board  to 
amend  and  restate  the  Constitution  in 
the  form  attached  as  Annex  A  to  this 
Proxy  Statement  be  and  hereby  is 
approved. 


PROPOSAL  2— Election  of  Directors 

The  Interim  Chairman  of  the  Board 
recommends  a  vote  FOR  the  election  of 
the  following  directors: 

(1)  Madeleine  K.  Albright 

(2)  Herbert  M.  Allison,  Jr. 

(3)  Euan  D.  Baird 

(4)  Marshall  N.  Carter 

(5)  Shirley  Aim  Jackson 

(6)  James  S.  McDonald 


NOMINEES  FOR  ELECnON  AS 
DIRECTORS 

The  number  of  directors  to  be  elected 
is  eight  (8).  The  designated  proxy 
holders  of  the  Exchange  intend,  unless 
otherwise  instructed,  to  vote  all  proxies 
for  the  election  of  the  following  eight 
nominees.  If  elected,  they  will  hold 
office  imtil  the  next  annual  meeting 
(June  2004),  or  until  their  successors  are 
elected  and  qualified.  Thereafter  the 
Board  will  stand  for  election  every  year. 
The  following  provides  information 
about  each  nominee  as  of  November  4, 
2003,  including  his  or  her  business 
background. 

Name,  Principal  Occupation  and 
Certain  DirectorthipM 

MADELEINE  K.  ALBRIGHT—  Age  66. 

Dr.  Albright  served  as  the  64th 
Secretary  of  State  of  the  United  States. 
She  was  the  first  female  Secretary  of 
State  and  is  the  highest-ranking  woman 
in  the  history  of  the  U.S.  government. 
Her  autobiography,  Madam  Secretary:  A 
Memoir,  was  published  in  September 
2003.  Dr.  Albright  is  the  founder  of  The 
Albright  Group  LLC,  a  global  strategy 
firm.  Dr.  Albright  is  the  first  Michael 
and  Virginia  Mortara  Endowed 
Distinguished  Professor  in  the  Practice 
of  Diplomacy  at  the  Georgetown  School 
of  Foreign  Service  and  the  first 
Distinguished  Scholar  of  the  WiUiam 
Davidson  Institute  at  the  University  of 
Michigan  Business  School.  She  is  also 
the  Chairman  of  The  National 
Democratic  Institute  for  International 
Affairs,  Chair  of  The  PEW  Global 
Attitudes  Project  and  President  of  the 
Truman  Scholarship  Foimdation.  From 
1993-1997,  Dr.  Albright  served  as  the 
United  States  Permanent  Representative 
to  the  United  Nations  and  as  a  member 
of  the  President's  Cabinet  and  National 
Security  Council,  hi  1995,  she  led  the 
U.S.  delegation  to  the  UN's  Fourth 
World  Conference  on  Women  in  Beijing, 
China.  Dr.  Albright  was  the  Director  of 
Women  in  Foreign  Service  Programs 
and  a  Research  Professor  of 
International  Affairs  at  Geoi^etown 
University  during  the  decade  prior  to 
her  return  to  public  service.  From  1989- 
1992,  she  was  President  of  the  Center 
for  National  Policy,  a  non-profit  pubUc 
policy  organization  based  in 
Washington  D.C.  From  1978-61,  Dr. 
Albright  was  a  member  of  President 
Carter's  National  Security  Council  and 
White  House  staff.  From  1976-78,  she 
served  as  Chief  Legislative  Assistant  to 
U.S.  Senator  Edmund  S.  Muskie.  Dr. 
Albright  received  her  B.A.  with  Honors 


from  Wellesley  College,  Masters  and 
Doctorate  from  Coliunbia  University's 
Department  of  Public  Law  and 
Government,  as  well  as  a  Certificate 
from  the  Russian  Institute. 
HERBER-r  M.  ALLISON,  JR.-  Age  60. 

Mr.  Allison  became  chairman, 
president  and  chief  executive  officer  of 
Teachers  Insurance  and  Annuity 
Association  and  College  Retirement 
Equities  Fund  (TIAA-CREF)  on 
November  1,  2002.  He  joined  TIAA- 
CREF  after  a  28-year  career  at  Merrill 
Lynch  &  Co.,  where  he  last  served  as 
president  and  chief  operating  officer. 
After  leaving  Merrill  Lynch  in  mid- 
1999,  Mr.  Allison  served  as  national 
finance  chairman  for  Senator  John 
McCain's  presidential  campaign.  Prior 
to  his  move  to  TIAA-CREF,  he  was 
president  and  chief  executive  officer  of 
the  Alliance  for  Lifelong  Learning,  a 
nonprofit  venture  of  Oxford,  Stanford 
and  Yale  universities.  Mr.  Allison  is 
currently  vice  chairman  of  the  United 
Negro  College  Fund  and  serves  on  the 
Yale  Divestment  Committee,  and  on  the 
Advisory  Council  of  the  Yale  School  of 
Management.  President  George  W.  Bush 
recently  appointed  him  to  the  board  of 
the  Vietnam  Education  Foundation,  a 
new  federal  agency,  which  he  now 
chairs.  Mr.  Allison  is  a  former  board 
member  of  the  National  Association  of 
Seciu-ities  Dealers  and  Nasdaq  and  past 
chairman  of  the  Stanford  Business 
School  Advisory  Council.  He  graduated 
from  Yale  College  and  served  as  an 
officer  in  the  U.S.  Navy  before  earning 
an  M.B.A.  from  Stanford. 
EUAN  D.  BAIRD—  Age  66. 

Mr.  Baird,  a  native  of  Aberdeen, 
Scotland,  is  the  Chairman  of  Rolls- 
Royce  pic,  having  been  appointed  in 
February  2003.  He  is  also  the  retired 
Chairman,  President  and  Chief 
Executive  Officer  of  Schlumberger.  Mr. 
Baird  joined  Schliunberger  in  1960  as  a 
field  engineer  and  was  elected 
Chairman  of  the  Board,  President  and 
Chief  Executive  Officer  in  1986.  He 
retired  from  Schlumberger  in  2003.  Mr. 
Baird  cmxently  serves  as  Trustee  of  the 
Carnegie  Institution  of  Washington 
since  1998;  as  Trustee  of  the 
Tocqueville  Alexis  Fund  (formerly  the 
Haven  Fund)  since  1994;  as  a  member 
of  the  Prime  Minister's  Council  of 
Science  and  Technology  in  the  UK  since 
2000;  as  a  member  of  tiie  Advisory 
Committee  of  Banque  de  France  since 
November  2001;  and  on  the  Boards  of 
ScottishPower,  Areva,  and  Societe 
Generale  since  2001;  and  on  the  Board 
of  Intercontinental  Exchange  since 
2002.  He  attended  Aberdeen  University 
and  Trinity  College,  Cambridge 
receiving  an  M.A.  in  Geophysics  bom 
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Cambridge  University  in  1960.  He  also 
received  a  D.Sc.  from  Heriot-Watt 
University  in  1999  and  LL.D  degrees 
from  Aberdeen  University  in  1995  and 
Dundee  University  in  1998. 
MARSHALL  N.  CARTER—  Age  63. 
Mr.  Carter  was  the  Chairman  and 
.  Chief  Executive  Officer  of  the  State 
Street  Bank  and  Trust  Company,  and  of 
its  holding  company,  State  Street 
Corporation,  from  1992-2001.  He  joined 
State  Street  in  July  1991,  as  President 
and  Chief  Operating  Officer,  became 
Chief  Executive  Officer  in  1992  and 
Chairman  in  1993.  A  former  Marine 
Corps  officer  who  was  awarded  the 
Navy  Cross  and  Purple  Heart  diiring  two 
years'  service  in  Vietnam,  Mr.  Carter 
served  from  1975-1976  as  a  White 
House  Fellow  at  the  State  Department 
and  Agency  for  International 
Development.  Prior  to  joining  State 
Street,  Mr.  Carter  was  with  the  Chase 
Manhattan  Bank  for  15  years.  Mr.  Carter 
is  the  Chairman  of  the  Board  of  Trustees 
of  the  Boston  Medical  Center.  He  is  also 
on  the  Board  of  Directors  of  Honeywell 
International,  Inc.  He  has  previously 
served  on  the  boards  of  CEDEL, 
Euroclear,  and  National  Securities 
Clearing  Corporation,  and  was  the  Co- 
chairman  of  the  U.S.  Working  Group  of 
Thirty  between  1988  and  1995,  which 
developed  recommendations  for 
revamping  world  securities  clearance 
and  settlement  processes.  He  was  also 
the  Chair  of  the  Massachusetts 
Governor's  Special  Advisory  Task  Force 
on  Logao  Airport  and  Massport 
following  the  events  of  September  11th. 
Mr.  Carter  holds  a  B.S.  in  civil 
engineering  from  the  U.S.  Military 
Academy  at  West  Point  (1962),  an  M.S. 
in  operations  research  and  systems 
analysis  from  the  U.S.  Naval 
Postgraduate  School,  Monterey, 
California  (1970),  and  an  M.A.  in 
Science,  Technology  and  Public  Policy 
from  George  Washington  University 
(1976). 

SHIRLEY  ANN  JACKSON-  Aee  57. 
Dr.  Jackson  is  the  18th  President  of 
Rensselaer  Polytechnic  Institute.  Jn 
2001,  Dr.  Jackson  became  the  first 
African-Ajnerican  woman  elected  to  the 
National  Academy  of  Engineering.  She 
is  also  a  Fellow  of  the  American 
Academy  of  Arts  and  Sciences  and  the 
American  Physical  Society,  and  a  Life 
Member  of  the  M.I.T.  Corporation 
(Board  of  Trustees).  She  is  President- 
Elect  of  the  American  Association  for 
the  Advancement  of  Sciences.  Prior  to 
becoming  President  of  RPI  in  1999,  Dr. 
Jackson  was  Chairman  of  the  U.S. 
Nuclear  Regulatory  Commission. 
Previously  she  was  a  Theoretical 
Physicist  at  the  former  AT&T  Bell 
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Laborato  ies  and  a  professor  at  Rutgers 
University.  Dr.  Jackson  serves  on  the 
Executive  Committee  of  the  Coimcil  on 
Competii  iveness,  the  Council  of  the 
Ggvemn  ent-University-lndustry 
Researcb  Roundtable,  the  U.S. 
Comptroller  General's  Advisory 
Committtee  for  the  Government 
Accounting  Office,  and  formerly  served 
on  the  Advisory  Council  for  the 
Department  of  Energy  National  Nuclear 
Security  [Administration.  Dr.  Jackson 
also  serves  on  the  Boards  of  Trustees  of 
Pingry  S  :hool,  Emma  Willard  School, 
Rockefel  er  University,  Georgetown 
Universi  y,  MIT,  Woodrow  Wilson 
Foundat  on,  Brookings  Institution^ 
Universi  ies  Research  Association,  and 
Argonna  National  Laboratory.  Dr. 
Jackson  Is  a  director  at  Federal  Express 
Corporation,  Public  Service  Enterprise 
Group  Ii  corporated.  Sealed  Air 
Corporal  ion,  Marathon  Oil  Corporation, 
United  S  tates  Steel  Corporation, 
Medtron  ic.  Inc.,  and  A'T&T.  Dr.  Jackson 
holds  a  #h.D.  in  theoretical  physics 
frt)m  M.I.T.,  a  B.S.  in  physics  from 
M.I.T.  a^d  18  honorary  doctoral  degrees. 

JAMES  i.  MCDONALD—  Age  50. 

Mr.  N^Donald  is  the  President  and 
Chief  Executive  Officer  of  Rockefeller  & 
Co.,  Inc.  He  is  also  a  member  of  the 
Board  of  Directors  of  Rockefeller  &  Co., 
Inc.  and^Rockefeller  Financial  Services.  - 
Prior  to  joining  Rockefeller  &  Co.,  Inc., 
bom.  19|6  to  2000,  Mr.  McDonald  was 
}fficer  and  director  of  the  Pell, 
I  organization.  Among  other 
,  he  served  as  President  and 

itive  Officer  of  that 
ion,  now  known  as  "Atlantic 
Trust/P^U  Rudman."  Prior  to  joining 
Pell,  Rujlman,  he  was  a  partner  with  the 
Boston  bw  firm  of  Choate,  Hall  & 
Stewart,  which  he  joined  in  1977.  In 
additioi ,  Mr.  McDonald  is  a  Trustee 
Emeritu  s  of  the  Fessenden  School, 
Newton  Massachusetts  (President, 
1 993-1  i  99),  and  a  member  of  the 
Investm  ant  Committees  of  The  United 
States  ¥  olocaust  Memorial  Museum, 
Washin  ;ton,  D.C.,  the  Nightingale 
School,  New  York,  N.Y.,  and  the  Japan 
Society  of  New  York.  He  is  a  member  of 
the  Har  'ard  University  Committee  on 
Asia  Ac  dvities,  and  has  been  active  in 
other  cc  mmunity  activities.  He  received 
a  J.D.  in  1977  from  the  University  of 
Virginit  and  an  A.B.  from  Harvard 
College  in  1974. 
ROBER  r  B.  SHAPIRO—  Age  65. 

Mr.  S  lapiro  is  the  former  Chairman 
and  Chief  Executive  Officer  of  Monsanto 
Company  and  the  former  Chairman  of 
Pharmacia  Corporation.  He  became 
Monsai^to's  President  and  Chief 
Operati  [ig  Officer  in  1993;  Chairman 
and  Ch  ef  Executive  Officer  in  April 


1995;  and  was  appointed  Chairman  of 
Pharmacia  Corporation  in  April  2000 
following  the  merger  of  Monsanto 
Company  and  Pharmacia  and  Upjohn,  a 
position  he  relinqu^hed  in  February, 
2001.  Previously,  he  was  Vice  President, 
General  Counsel  for  General  Instnmient 
Corporation  and  served  as  an  attorney 
with  the  New  York  law  firm  of  Poletti, 
Freidlin,  Prashk^,  Feldman  &  Gartner. 
Mr.  Shapiro  served  as  Special  Assistant 
to  the  General  Counsel  and  later  to  the 
Undersecretary  of  the  U.S.  Department 
of  Transportation.  He  has  served  imder 
previous  appointments  on  the 
President's  Advisory  Committee  on 
Trade  Policy  under  President  Clinton; 
White  House  Domestic  Policy  Review  of 
Industrial  Innovation  under  President 
Carter;  the  Civil  Aeronautics  Board 
Advisory  Committee  on  Procedure;  and 
the  Massachusetts  Governor's  Task 
Force  on  Transportation.  Mr.  Shapiro  is 
a  member  of  the  American  Society  of 
Corporate  Executives  and  The  Business 
Council.  Mr.  Shapiro  has  received  many 
awards  including:  the  1999  Emerging 
Markets  CEO  of  the  Year  Award,  the 
John  R.  Miller  award  as  the  Outstanding 
Corporate  Marketing  Executive  in  1984, 
and  the  Special  Citation  for  Outstanding 
Achievement  from  Sales  and 
Management  Magazine.  Mr.  Shapiro  is  a 
graduate  of  Harvard  University  and 
Columbia  University  School  of  Law. 
SIR  DENNIS  WEATHERSTONE—  Age 
72. 

Sir  Dennis  Weatherstone  is  past 
Chairman  and  Chief  Executive  Officer  of 
J.P.  Morgan  &  Co.,  having  served  in 
those  roles  from  1990-1994.  From 
1995-2001  he  served  as  an  independent 
member  of  the  Board  of  Banking 
Supervision  of  the  Bank  of  England 
(later  the  Financial  Services  Authority). 
He  began  his  career  in  1946  at  the 
Guaranty  Trust  Company.  Sir  Dennis 
Weatherstone  is  an  Associate  of  the 
Institute  of  Chartered  Secretaries  and 
Administrators  and  a  Fellow  of  the 
Chartered  Institute  of  Bankers.  He  is  a 
Director  of  Air  Liquide  and  previously 
General  Motors  Corporation  and  Merck 
&  Co.,  Inc.  Sir  Dennis  Weatherstone  is 
a  Director  of  the  Institute  for 
International  Economics,  a  Trustee  of 
the  Alfred  P.  Sloan  Foundation, 
Chairman  of  the  Royal  College  of 
Surgeons  Foundation  in  New  York,  and 
an  Honorary  Fellow  of  the  Associate  of 
Corporate  Treasurers  (London).  He  was 
recently  elected  a  Trustee  of  the 
International  Accounting  Standards 
Committee  Foundation. 

OTHER  MATTERS 

The  Exchange  knows  of  no  matters  to  ' 
be  presented  at  the  meeting  other  than 
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those  included  in  the  Notice  preceding 
this  Proxy  Statement.  If  other  matters 
should  come  before  the  meeting  which 
require  a  membership  vote,  it  is 
intended  that  the  proxy  holders  will  use 
their  own  discretion  in  voting  on  such 
other  matters. 

Annex  A  &  B  are  not  included  with 
this  document  as  Bled.  The  Amended 
Constitution,  market  for  changes,  is 
attached  as  Exhibit  A  to  this  filing. 

The  diagram  in  Annex  C  is  available 
on  the  NYSE's  website. 

Exhibit  C 
November  4,  2003. 

Dear  Member:  After  we  "went  to  the 
printers"  with  the  enclosed  proxy 
statement,  we  discovered  the  need  to 
clarify  several  points  on  the  "fast  track" 
authority  and  the  independence  of  the 
regulatory  function. 

First,  I  neglected  to  subject  to  the  SEC 
process  my  expectation  that  the  new 
boards  would  begin  operating 
immediately.  While  I  will  immediately 
begin  to  work  with  the  new  boards,  their 
actions  will  have  no  legal  effect  under 
the  federal  seciu-ities  laws  imtil  the  SEC 
approves  our  new  Constitution. 

Second,  my  description  in  the  proxy 
statement  of  the  interaction  of  the  CEO 
with  the  Regulatory  Oversight 
Committee  should  read:  "The  CEO's 
views  on  the  regulatory  function,  its 
plans,  programs,  staffing  and  budget 
may  be  sought,  but  the  Regulatory 
Oversight  Committee's  views  on 
compensating  regulatory  personnel  will 
be  recommended  through  the 
Compensation  Committee  to  the  full 
Board  for  approval." 

Finally,  the  new  Constitution 
includes  provisions  to  assure  the 
separation  and  independence  of  the 
regulatory  function  from  the  Exchange's 
marketplace  function  and  from 
inappropriate  influence  ^jy  members 
and  member  organizations.  To  further 
clarify  and  underscore  this  separation, 
we  need  to  makes  some  additional 
changes. 

The  new  Constitution  permits  yovu 
new  Board  to  amend  fovu  of  its  16 
articles.  At  its  organizational  meeting,  I 
will  present  specific  language  for 
approval  and  filing  with  the  SEC.  Those 
further  changes  will: 

•  Codiiy  the  authority  of  the  Audit 
Committee  to  hire  its  own  counsel. 

•  Clarify  that  the  CEO  is  recused  fix>m 
Board  deliberations  on  the  activities  of 
the  Standing  Committees  specified  in 
Article  IV,  Section  12(a). 

•  Clarify  that  rulemaldng  on  the 
subjects  described  in  Article  IV,  Section 
14(a)  as  normSly  confined  to  the  Board 
or  its  committees  may,  if  necessary,  be 


authorized  by  an  officer  of  the  Exchange 
in  between  board  meetings,  subject  to 
informing  the  Board  at  its  next  meeting, 
and  to  the  approval  of  the  Chief 
Regulatory  Officer  if  on  a  regulatory 
matter. 

•  Clarify  in  Article  VI,  Section  1  that 
the  President  does  not  appoint 
regulatory  officers,  and  in  Section  3  that 
the  CEO's  responsibilities  are  subject  to 
the  specific  provisions  elsewhere  in  the 
Constitution  regarding  the  separation  of 
the  regulatory  functions. 

I  apologize  for  the  need  to  supplement 
the  proxy  statement,  but  it  is  important 
to  make  clear  to  all  the  independence  of 
oiu-  regulatory  function  under  our 
proposed  new  architecture. 
Best, 

John  S.  Reed. 

[FR  Doc.  03-28487  Filed  11-10-03;  10:49 
am] 


BILLING  CODE  6010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
January  12,  2004. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  acciu-ate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Reginald  B.  Teamer,  Examiner,  Office  of 
Small  Business  Development  Centers, 
Small  Business  Administration,  409  3rd 
Street  SW.,  Suite  6400,  Washington.  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  B.  Teamer,  Examiner,  202- 
205-7278  or  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  "SBDC  Counseling  Record." 

Description  of  Respondents:  Small 
Business  Development  Centers. 

Form  No:  1062. 

Annual  Responses:  264,000. 

Annual  Burden:  132,000. 
ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 


performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Cynthia  Pitts.  Program  Analyst.  Office  of 
Disaster  Assistance.  Small  Business 
Administration,  409  3rd  Street  SW., 
Suite  6050,  Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Pitts,  Program  Analyst.  202- 
205-7570  or  Curtis  B.  Rich. 
Management  Analyst,  202-205-7030. 
SUPPCEMEMTARY  INFORMATION: 

Title:  "Disaster  Business  Loan 
Application." 

Description:  Applicants  applying  for 
Disaster  Loems. 
Fonn  No's:  5,  739A,  1368. 
Annual  Responses:  11.540. 
Annual  Burden:  28,821. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Disaster  Survey  Worksheet" 
Description :  Applicants  who  warrant 
Disaster  Declaration. 
Form  No:  987. 
Aimual  Responses:  4,000. 
Armual  Burden:  332. 
ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Carol  Fendler,  Director,  Office  of 
Licensing  and  Program  Standards,  Small 
Business  Administration,  409  3rd  Street 
SW..  Suite  6300,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Fendler,  Director,  202-205-7559 
or  Curtis  B.  Rich,  Management  Analyst, 
202-205-7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  "Request  for  Information 
Concerning  Portfolio  Financing." 

Description:  SBIC  Investment 
Companies. 

Form  No;  857. 

Armual  Responses:  2,160. 

Armual  Burden:  2,160. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Financial  Institution 
Confirmation  Form". 

Description:  SBIC  Investment 
Companies. 

Form  No.  860. 

Annual  Responses:  1,500. 

Annual  Burden:  750. 

Title:  "SBIC  License  Application; 
Statement  of  Personal  History  and 
Qualification  of  Management". 

Description:  SBIC  Investment 
Companies. 

Form  No's:  415,  415A. 
Annual  Responses:  450. 
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Annual  Burden:  14,400. 
AOORESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Sandra  Johnston,  Ptogram  Analyst, 
Office  ef  Financial  Assistance,  Small 
Business  Administration,  409  3rd  Street 
SW.,  Suite  8300,  Washington,  DC  20416. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Sandra  Johnston,  Program  Analyst,  202- 
205-7528  or  Curtis  B.  Rich. 
Management  Analyst,  202-205-7030. 
SUPPLEMENTARY  information: 

Title:  "PRIME  (Program  for 
Investment  in  Microentrepreneurs"). 

Description:  Disadvantaged 
Microentrepreneurs. 

Form  No:  N/A. 

Annual  Responses:  500. 

Annual  Burden:  40,000. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  03-28403  Filed  11-12-03;  8:45  am] 

MUMG  COOC  MBS-OI-P 


DEPARTMENT  OF  STATE 
[Public  Notib*  4526] 

Certification  Concerning  Restoration 
of  Nondiscriminatory  Treatment  to 
Serbia  and  Montenegro  Under  Public 
UN*  102-420 

Pursuant  to  the  authority  vested  in  me 
as  Secretary  of  State,  including  under 
Section  1(c)  of  Public  Law  102-420,  and 
the  President's  Delegation  of 
Responsibilities  Related  to  Serbia  and 
Montenegro  dated  March  22,  2001, 1 
hereby  certify  that  Serbia  and 
Montenegro  (1)  has  ceased  its  armed 
conflict  with  the  other  ethnic  peoples  of 
the  region  formerly  comprising  the 
Socialist  Federal  Republic  of 
Yugoslavia,  (2)  has  agreed  to  respect  the 
borders  of  the  six  republics  that 
comprised  the  Soci^st  Federal 
Republic  of  Yugoslavia  under  the  1974 
Yugoslav  Constitution;  and  (3)  has 
ceased  all  support  of  Serbian  forces 
inside  Bosnia-Hercegovina. 

This  Certification  shall  be  published 
in  the  Federal  Register,  and  copies  shall 
be  provided  to  the  appropriate 
committees  of  the  Congress. 

Dated:  October  31 ,  2003. 
Colin  L.  PoweU, 
Secretary  of  State. 

In  1992,  Coi^ress  enacted  Public  Law 
102—420  withdrawing  most  favored 
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nation  status  (now  referred  to  as 
"normal  trade  relations"  or  "NTR") 
firom  Seipia  and  Montenegro.  Pursuant 
to  Publid  Law  102-420,  the  President 
may  rest|>re  nondiscriminatory 
treatment  to  goods  that  are  the  product 
of  Serbial  or  Montenegro  30  days  after 
her  certi^es  to  Congress  that  the 
conditiotts  set  forth  in  the  statute  have 
been  met.  On  March  22,  2001,  the 
President  delegated  to  the  Secretary  of 
State  authority  to  make  this 
certification.  The  certification  was 
notified  to  Congress  on  November  4, 
2003,  and  thus  normal  trade  relations 
status  will  be  restored  to  Serbia  and 
Monten^o  as  of  December  4,  2003. 


[FR  Doc 

BILLING 


^3-28438  Filed  11-12-03;  8:45  am] 

4710-10-P 


COSE 


TENNE^EE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
AmendekJ  by  Public  Law  104^13; 
Propos«d  Collection;  Comment 
Request 

AGENCY:  iTennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 


SUMMARY ':  The  proposed  information 
coUectic  n  described  telow  will  be 
submitti  d  to  the  Office  of  Management 
and  Bucset  (OMB)  for  review,  as 
requiredby  the  Paperwork  Reduction 
Act  of  IMS  (44  U.S.C.  chapter  35,  as 
amendefl).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CfI  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
informaiion  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  ^lice  D.  Witt,  Tennessee  VaUey 
Authority,  1101  Market  Street  (EB  5B), 
Chattanooga,  Tennessee  37402-2801; 
(423)  75[l-6832.  (SC:  0009BL5) 
Comments  should  be  sent  to  the  Agency 
Clearanf:e  Officer  no  later  than  January 
12,  2004 


SUPPLEI 

Type 
proposi 
cnrreni 
informi 
3316-01 


lENTARY  INFORMATION: 

tf  Request:  Regular  submission, 
to  extend  without  revisions  a 
approved  collection  of 
ion  (OMB  control  number 
19). 

Title  hf  Information  Collection:  energy 
right®  I  :esidential  Program. 
Frequ  ency  of  Use:  On  occasion. 
Type  of  Affected  Public:  ladividusis 
or  households. 

Smal  Business  or  Organizations 
Affects  f:  No. 

Fedei  al  Budget  Functional  Category 
Code:  271. 


Estimated  Number  of  Annual 
Responses:  20,000. 

Estimated  Totat  Annual  Burden 
Hours:  6,000. 

Estimated  Average  Burden  Hours  Per 
Response:  .3. 

This  information  is  used  by 
distributors  of  TVA  power  to  assist  in 
identifying  and  financing  energy 
improvements  for  their  electrical  energy 
customers. 

Jacklyn  |.  StepiienMm, 

Senior  Manager.  Enterprise  Operations. 

Information  Services. 

[FR  Doc.  03-28398  Filed  11-12-03;  8:45  am] 

BILLING  CODE  8120-(»-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Andean  Trade  Preference  Act  (ATP A), 
as  Amended:  Notice  Regarding  tiie 
2003  Annual  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR) 
received  petitions  in  September  2003  to 
review  certain  practices  in  certain 
beneficiary  developing  countries  to 
determine  whether  such  countries  are  in 
compliance  with  the  ATPA  eligibility 
criteria.  This  notice  publishes  a  list  of 
the  September  2003  petitions  that  were 
filed  in  response  to  tiie  announcement 
of  the  annual  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beimett  M.  Harman,  Deputy  Assistant 
U.S.  Trade  Representative  for  Latin 
America,  Office  of  the  Americas,  Office 
of  the  United  States  Trade 
Representative,  600  17th  St.,  NW., 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-9446,  and  the 
facsimile  number  is  (202)  395-9675. 
SUPPLEMENTARY  INFORMATION:  The  ATPA 
(19  U.S.C.  3201  et  seq.),  as  renewed  and 
amended  by  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act  of 
2002  (ATPDEA)  in  the  Trade  Act  of 

2002  (Pub.  L.  107-210),  provides  trade 
benefits  for  eligible  Andean  coimtries. 
Consistent  with  Section  3103(d)  of  the 
ATPDEA,  USTR  promulgated 
regulations  (15  CFR  part  2016)  (68  FR 
43922]  regarding  the  review  of 
eligibility  of  countries  for  the  benefits  of 
the  ATPA  as  amended.  The  2003 
Annual  ATPA  Review  is  the  first  such 
review  to  be  conducted  pursuant  to  the 
ATPA  regulations. 

In  a  Federal  Register  notice  dated 
August  14,  20Q3.  USTR  initiated  the 

2003  ATPA  Annual  Review  and 
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announced  a  deadline  of  September  15, 
2003  for  the  filing  of  petitions  (68  FR 
48657).  Several  of  these  petitions 
requested  the  review  of  certain  practices 
in  certain  beneficiary  developing 
coimtiies  regarding  compliance  with  the 
eligibility  criteria  set  forth  in  sections 
203(c)  and  (d)  and  section  204(b)(6)(B) 
of  the  ATPA  as  amended  (19  U.S.C 


Pursuant  to  15  CFR  2016.1(a),  this 
notice  provides  a  list  of  the  responsive 
petitions  filed  pursuant  to  the 
announcement  of  the  emnual  review. 
Petitions  not  responsive  to  the 
September  2003  notice  will  not  be 
considered  in  this  review.  The  Ust  of 
petitions  sets  forth  the  petitioner, 
coimtry,  and  subject  matter  of  the 


these  petitions  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Subsequently,  any  modifications  to  the 
list  of  beneficiary  developing  countries 
or  eligible  articles  resulting  fit>m  this 
review  will  be  published  in  the  Federal 
Register. 


3203  (c)  and  (d);  19  U.S.C.  3203(b)(6)(B))    P^ctice  in  question  for  each  petition. 

The  results  of  the  preliminary  review  of 


Bomett  M.  Hamun, 

Deputy  Assistant  United  States  Trade 
Representative  for  Latin  America. 

ANDEAN  TRADE  PREFERENCE  ACT  (ATPA).  STATUS  OF  COUNTRY  PRACT,CE  PETmONS  AND  ONGOING  REVIEWS 

Petitioner 


AFL-CIO 

Big  3  Marine 

Di*e  Energy 

Duke  Energy 

Engelhard  

Human  FKghts  Watch 

LeToumeau  

Nortel  Networte 

PhRMA  

PhRMA  

Princeton  Dover 

US/LEAP 


Country 


Ecuador  . 

Peru 

Ecuador  . 

Pern 

Peru 

Ecuador  . 

Peru 

Colombia 
Ecuador  .. 

Pern 

Pern 

Ecuador  .. 


Matter 


Wor1(er  Rights. 
Expropriation. 
Contract  Nulification. 
Contract  NuWfication. 
Tax  Issues. 
Wortwr  Rights. 
Expropriation. 
Contract  Nullification. 
Inteiectual  Property  Rights. 
InteHectuaJ  Property  Rights. 
Tax  Issues. 
Wortcer  Rights 


(FR  Doc.  03-28391  Filed  11-10-03;  8:45  am] 
BILLING  CODE  3190-W3-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

North  American  Free  Trade 
Agreement;  Invitation  for  Applications 
for  Inclusion  on  the  Chapter  19  Roster 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Invitation  for  applications. 


SUMMARY:  Chapter  19  of  the  Nortii 
American  Free  Trade  Agreement 
("NAFTA")  provides  for  die 
establishment  of  a  roster  of  individuals 
to  serve  on  binational  panels  convened 
to  review  final  determinations  in 
antidumping  or  countervailing  duty 
("AD/CVD")  proceedings  and 
amendments  to  AD/CVD  statutes  of  a 
NAFTA  Party.  The  United  States 
annually  renews  its  selections  for  the 
Chapter  19  roster.  Applications  are 
invited  fi-om  eligible  individuals 
wishing  to  be  included  on  the  roster  for 
the  period  April  1,  2004  through  March 
31,  2005. 

DATES:  Applications  should  be  received 
no  later  than  December  4,  2003. 

ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0403@ustr.gov.  Attn:  "Chapter  19 
Roster  Applications"  in  the  subject  line, 
or  (ii)  by  fax  to  Sandy  McKinzy  at  202- 
395-3640. 


FOR  FURTHER  INFORMATION  CONTACT: 

Stanford  K.  McCoy,  Assistant  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  (202)  395-3581. 
SUPPI^MENTARY  INFORMATION: 

Binational  Panel  Reviews  Under  NAFTA 
Chapter  19 

Article  1904  of  tiie  NAFTA  provides 
that  a  party  involved  in  an  AD/CVD 
proceeding  may  obtain  review  by  a 
binational  panel  of  a  final  AD/CVD 
determination  of  one  NAFTA  Party  with 
respect  to  the  products  of  another 
NAFTA  Party.  Binational  panels  decide 
whether  such  AD/CVD  determinations 
are  in  accordance  with  the  domestic 
laws  of  the  importing  NAFTA  Party,  and 
must  use  the  standard  of  review  that 
would  have  been  applied  by  a  domestic 
court  of  the  importing  NAFTA  Party.  A 
panel  may  uphold  the  AD/CVD 
determination,  or  may  remand  it  to  the 
national  administering  authoritj'  for 
action  not  inconsistent  with  the  panel's 
decision.  Panel  decisions  may  be 
reviewed  in  specific  circumstances  by  a 
three-member  extraordinary  challenge 
committee,  selected  fix>m  a  separate 
roster  composed  of  fifteen  current  or 
former  judges. 

Article  1903  of  the  NAFTA  provides 
tiiat  a  NAFTA  Party  may  refer  an 
amendment  to  the  AD/CVD  statutes  of 
another  NAFTA  Party  to  a  binational 
panel  for  a  declaratory  opinion  as  to 
whether  the  amendment  is  inconsistent 
with  the  General  Agreement  on  Tariffs 
and  Trade  ("GATT"),  the  GATT 
Antidumping  or  Subsidies  Codes. 


successor  agreements,  or  the  object  and 
purpose  of  the  NAFTA  with  regard  to 
the  establishment  of  fair  and  predictable 
conditions  for  the  liberalization  of  trade. 
If  the  panel  finds  that  the  amendment  is 
inconsistent,  the  two  NAFTA  Parties 
shall  consult  and  seek  to  achieve  a 
mutually  satisfactory  solution. 

Chapter  19  Roster  and  Composition  of 
Binational  Panels 

Annex  1901.2  of  the  NAFTA  provides 
for  the  maintenance  of  a  roster  of  at  least 
75  individuals  for  service  on  Chapter  19 
binational  panels,  with  each  NAFTA 
Party  selecting  af  least  25  individuals.  A 
separate  five-person  panel  is  formed  for 
each  review  of  a  final  AD/CVD 
determination  or  statutory  amendment. 
To  form  a  panel,  the  two  NAFTA  Parties 
involved  each  appoint  two  panelists, 
normally  by  drawing  upon  individuals 
from  the  roster.  If  the  Parties  cannot 
agree  upon  the  fifth  panelist,  one  of  the 
parties,  decided  by  lot,  selects  the  fifth 
panelist  fi-om  the  roster.  The  majority  of 
individuals  on  each  panel  must  consist 
of  lawyers  in  good  standing,  and  the 
chair  of  the  panel  must  be  a  lawyer. 

Upon  each  request  for  establishment 
of  a  panel,  roster  members  fitim  the  two 
involved  NAFTA  Parties  will  be 
requested  to  complete  a  disclosiue  form, 
which  will  be  used  to  identify  possible 
conflicts  of  interest  or  appearances 
thereof.  The  disclosure  form  requests 
information  regarding  financial  interests 
and  affiliations,  including  information 
regarding  the  identity  of  clients  of  the 
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roster  member  and,  if  applicable,  clients 
of  the  roster  member's  firm. 

Criteria  for  Eligibility  for  Inclusion  on 
Chapter  1 9  Roster 

Section  402  of  the  NAFTA 
Implementation  Act  (Pub.  L.  103-182, 
as  amended  (19  U.S.C.  3432))  ("Section 
402")  provides  that  selections  by  the 
United  States  of  individuals  for 
inclusion  on  the  Chapter  19  roster  are  to 
be  based  on  the  eligibiUty  criteria  set 
out  in  Aimex  1901.2  of  the  NAFTA,  and 
without  regard  to  political  affiliation. 
Annex  1901.2  provides  that  Chapter  19 
roster  members  must  be  citizens  of  a 
NAFTA  Party,  must  be  of  good  character 
and  of  high  standing  and  repute,  and  are 
to  be  chosen  strictly  on  the  basis  of  their 
objectivity,  reliability,  sound  judgment, 
and  general  famiUarity  with 
international  trade  law.  Aside  from 
judges,  roster  members  may  not  be 
afRUated  with  any  of  the  three  NAFTA 
Parties.  Section  402  also  provides  that,to 
the  fullest  extent  practicable,  judges  and 
former  judges  who  meet  the  eligibility 
requirements  shoidd  be  selected. 

Procedures  for  Selection  of  Chapter  19 
Roster  Members 

Section  402  establishes  procedures  for 
the  selection  by  the  Office  of  the  United 
States  Trade  Representative  ("USTR")  of 
the  individuals  chosen  by4he  United 
States  for  inclusion  on  the  Chapter  19 
roster.  The  roster  is  renewed  annually, 
and  applies  during  the  one-year  period 
ig  April  1  of  each  calendar  year. 
Jnder  Section  402,  an  interagency 
committee  chaired  by  USTR  prepares  a 
preliminary  list  of  candidates  eligible 
for  inclusion  on  the  Chapter  19  Roster. 
After  consultation  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means,  USTR 
selects  the  final  list  of  individuals 
chosen  by  the  United  States  for 
inclusion  on  the  Chapter  19  roster. 

Aemujieration 

Roster  members  selected  for  service 
on  a  Chapter  19  binational  panel  will  be 
remunerated  at  the  rate  of  800  Canadian 
dollars  per  day. 

Applications 

Eligible  individuals  who  wish  to  be 
included  on  the  Chapter  19  roster  for 
the  period  April  1,  2004  through  March 
31,  2005  are  invited  to  submit 
applications.  Persons  submitting 
applications  may  either  send  one  copy 
by  fax  to  Sandy  McKinzy  at  202-395- 
3640,  or  transmit  a  copy  electronically 
to  FR0403@ustr.gov,  with  "Chapter  19 
Roster  Applications"  in  the  subject  line. 
USTR  encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 


attachmi  mts  to  an  electronic  mail. 
Interesti  d  persons  who  made 
submiss  ons  by  electronic  mail  should 
not  proM  ide  separate  cover  letters; 
informa  ion  that  might  appear  in  a  cover 
letter  sh  }uld  be  included  in  the 
submiss  on  itself.  Similarly,  to  the 
extent  p  >ssibte,  any  attaclunents  to  the 
submission  should  be  included  in  the 
same  fil^  as  the  submission  itself,  and 
not  as  separate  files. 

Applications  must  be  typewritten, 
and  should  be  headed  "Application  for 
Inclusioli  on  NAFTA  Chapter  19 
Roster."  Applications  should  include 
the  foUdwing  information,  and  each 
section  of  the  application  should  be 
number  ;d  as  indicated: 

1.  Naj  ae  of  the  applicant. 

2.  Bui  iness  address,  telephone 
number  fax  niunber,  and  email  address. 

3.  Cit  zenship(s). 

4.  Cuj  rent  employment,  including 
title,  de  scription  of  responsibility,  and 
name  ai  id  address  of  employer. 

5.  Rel  9vant  education  and 
professi  snal  training. 

6.  Spi  nish  language  fluency,  written 
and  spc  (en. 

7.  Po!  t-education  employment 
history,  including  the  dates  and 
address  iS  of  each  prior  position  and  a 
summa  y  of  responsibilities. 

8.  He  evant  professional  affiliations 
and  cer  ifications,  including,  if  any, 
current  bar  memberships  in  good 
standii^. 

9.  A  Sst  and  copies  of  publications, 
testimopy,  and  speeches,  if  any, 
concenling  AD/CVD  law.  Judges  or 
former  judges  should  list  relevant 
judicial  decisions.  Only  one  copy  of 
publica  tions,  testimony,  speeches,  and 
decisio:  is  need  be  submitted. 

10.  S  immary  of  any  current  and  past 
emploji  naent  by,  or  consulting  or  other 
work  for,  the  United  States,  Canadian, 
or  Mexican  Governments. 

11.  T  le  names  and  nationalities  of  all 
foreign  principals  for  whom  the 
applica  nt  is  currently  or  has  previously 
been  re  jistered  pursuant  to  the  Foreign 
Agents  Registration  Act,  22U.S.C.  611 
et  seq.,  and  the  dates  of  all  registration 
period! . 

12.  L  st  of  proceedings  brought  imder 
U.S.,  C  inadian,  or  Mexican  AD/CVD 
law  regprding  imports  of  U.S.,  Canadian, 
or  MeJdcan  products  in  which  the 
applicant  advised  or  represented  (for 
examp  e,  as  consultant  or  attorney)  any 
U.S.,  C  uiadian,  or  Mexican  party  to 
such  p  oceeding  and,  for  each  such 
procee  ling  listed,  the  name  and  country 
of  inco  -poration  of  such  party. 

13.  /  short  statement  of  qualifications 
and  av  lilability  for  service  on  Chapter 
19  panels,  including  information 
relevai  t  to  the  applicant's  familiarity 


with  international  trade  law  and 
vnllingness  and  ability  to  make  time 
commitments  necessary  for  service  on 
panels. 

14.  On  a  separate  page,  the  names, 
addresses,  telephone,  and  fax  number  of 
three  individuals  willing  to  provide 
information  concerning  the  applicant's 
qualifications  for  service,  including  the 
applicant's  character,  reputation, 
reliability,  judgment,  and  familiarity 
with  international  trade  law. 

Current  Roster  Members  and  Prior 
Applicants 

Current  members  of  the  Chapter  19  " 
roster  who  remain  interested  in 
inclusion  on  the  Chapter  19  roster  must 
submit  updated  applications. 
Individuals  who  have  previously 
applied  but  have  not  been  selected  may 
reapply.  If  an  applicant,  including  a 
current  or  former  roster  member,  has 
previously  submitted  materials  referred 
to  in  item  9,  such  materials  need  not  be 
resubmitted. 

Public  Disclosure 

Applications  normally  will  be  subject 
to  pubUc  disclostue.  An  applicant  who 
wishes  to  exempt  information  irom 
public  disclosure  should  follow  the 
procedures  set  forth  in  15  CFR  2003.6. 

False  Statements 

Pursuant  to  section  402(c)(5)  of  the 
NAFTA  Implementation  Act,  false 
statements  by  applicants  regarding  their 
personal  or  professional  qualifications, 
or  financial  or  other  relevant  interests 
that  bear  on  the  applicants'  suitability 
for  placement  on  the  Chapter  19  roster 
or  for  appointment  to  binational  panels, 
are  subject  to  criminal  sanctions  imder 
18  U.S.C.  1001. 

Paperwork  Reduction  Act 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  ("PRA")  that 
has  been  approved  by  the  Office  of 
Management  and  Budget  ("OMB"). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  number.  This 
notice's  collection  of  information 
burden  is  only  for  those  persons  who 
wish  voluntarily  to  apply  for 
nomination  to  the  NAFTA  Chapter  19 
roster.  It  is  expected  that  the  collection 
of  information  biirden  will  be  under  3 
hours.  This  collection  of  information 
contains  no  annual  reporting  or 
recordkeeping  biu'den.  This  collection 
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of  information  was  approved  by  OMB 
under  Control  Number  0350-0009. 
Please  send  comments  regarding  the 
collection  of  information  burden  or  any 
other  aspect  of  the  information 
collection  to  USTR  at  the  above  e-mail 
address  or  fax  number. 

Privacy  Act 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a).  The 
authority  for  request  information  to  be 
furnished  is  section  402  of  the  NAFTA 
Implementation  Act.  Provision  of  the 
information  requested  above  is 
voluntary;  however,  failure  to  provide 
the  information  will  preclude  your 
consideration  as  a  candidate  for  the 
NAFTA  Chapter  19  roster.  This 
information  is  maintained  in  a  system  of 
records  entitled  "Dispute  Settlement 
Panelists  Roster."  Notice  regarding  this 
system  of  records  was  published  in  the 
Federal  Register  on  November  30,  2001. 
The  information  provided  is  needed, 
and  will  be  used  by  USTR,  other  federal 
government  trade  policy  officials 
concerned  with  NAFTA  dispute 
settlement,  and  officials  of  the  other 
NAFTA  Parties  to  select  well-qualified 
individuals  for  inclusion  of  the  Chapter 
19  roster  and  for  service  on  Chapter  19 
binational  panels. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
IFR  Doc.  03-28390  Filed  11-12-03;  8:45  am] 
BILUNG  CODE  3ig(K-W3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Thorn  Creek  to  Moscow,  ID 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Latah  County,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  L.  Jorgenson.  Field  Operations 
Engineer,  Federal  Highway 
Administration,  3050  Lakeharbcfr  Lane, 
Suite  126,  Boise,  Idaho  83703, 
telephone:  (208)  334-9180;  or  Zachary 
Funkhouser,  Senior  Environmental 
Planner,  Idaho  Transportation 
Department,  P.O.  Box  837,  Lewiston,  ID 
83501,  telephone  (208)  799-5090. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 


cooperation  with  the  Idaho 
Transportation  Department,  will  prepare 
an  EIS  on  a  proposal  to  improve  U.S. 
Highway  95  south  of  Moscow,  Idaho. 
The  proposed  highway  alternatives  vary 
in  length  from  6.1  to  7.4  miles  in  lei^ 
and  will  provide  four  travel  lanes.  The 
termini  for  the  project  are  from  the 
intersection  at  Thorn  Greek  Road  on  the 
southern  end  to  the  South  Fork  Palouse 
River  Bridge  on  the  north  end. 

This  improvement  is  considered 
necessary  to  relieve  cmrent  and 
projected  traffic  congestion  on  U.S. 
Highway  95  and  to  address  high 
accident  locations.  Alternatives  under 
consideration  include  (1)  taking  no 
action,  (2)  updating  and  improving  the 
existing  alignment,  (3)  alternatives  east 
of  existing  U.S.  95,  and  (4)  alternatives 
west  of  existing  U.S.  95. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
the  appropriate  Federal,  State  and  local 
agencies  and  citizens  who  have 
previously  expressed  interest  in  this 
proposed  project.  Scoping  will  begin 
with  the  publication  of  the  Notice  of 
Intent.  As  part  of  the  scoping  process, 
public  information  meetings  will  be 
held  in  addition  to  public  hearings. 
Public  notice  will  be  given  of  the  time 
and  place  of  any  public  information 
meetings  and  the  public  hearings.  The 
draft  EIS  will  be  made  available  in 
electronic  format  for  public  and  agency 
review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  mterested  parties. 
Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  ITD  at  the 
addresses  provided  above. 

Authority:  23  U.S.C.  315;  23  CFR  771.123; 
49  CFR  1.48. 


ACTION:  Public  notice  and  invitation  to 
comment. 


Issued  on:  November  5,  2003. 
Pamela  S.  Cooksey, 

Assistant  Division  Administrator,  Federal 

Highway  Administration,  Boise,  Idaho. 

[FR  Doc.  03-28429  Filed  11-12-03;  8:45  am] 

nUJNG  CODE  4»1fr-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-03-16456  (PDA-<30(R)] 

Houston,  Texas  Requirements  on 
Storage  of  Hazardous  Materials  During 
Transportation 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 


SUMMARY:  Interested  parties  are  invited 
to  submit  comments  on  an  application 
by  Societe  Air  France  for  an 
administrative  determination  whether 
Federal  hazardous  material 
transportation  law  preempts 
requirements  of  the  City  of  Houston, 
Texas,  relating  to  the  interim  storage  of 
hazardous  materials  during 
transportation. 

DATES:  Comments  received  on  or  before 
December  29.  2003,  and  rebuttal 
comments  received  on  or  before 
February  11.  2004,  will  be  consider«d 
before  an  administrative  determination 
is  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Rebuttal  comments  may  discuss 
only  those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office.  U.S.  Department  of 
Transportation.  Room  PL-401.  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  The  application  and  all 
comments  are  also  available  on-line 
through  the  home  page  of  DOT's  Docket 
Management  System,  at  http:// 
dms.dot.gov. 

Comments  must  refer  to  Docket  No. 
RSPA-03-16456  and  may  be  submitted 
to  the  docket  either  in  writing  or 
electronically.  Send  three  copies  of  each 
written  comment  to  the  Dockets  Office 
at  the  above  address.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  To  submit 
comments  electronically,  log  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov,  and  click  on  "Help" 
to  obtain  instructions.  You  may  also 
sign  up  on  DOT's  DMS  "Ust  Serve"  on 
this  website.  This  service  will 
automatically  notify  you  when  certain 
documents  are  put  into  a  docket  that  is 
of  interest  to  you. 

A  copy  of  each  comment  must  also  be 
sent  to  (1)  Michael  F.  Goldman,  Esq., 
Silverberg,  Goldman  &  Biko£F,  L.L.P., 
1103  30di  Street.  NW.,  Suite  120. 
Washington.  DC  20007,  counsel  for 
Societe  Air  France,  and  (2)  Randy  Rivin, 
Esq.,  Legal  Department,  City  of  Houston, 
P.O.  Box  1562,  Houston,  TX  77251- 
1652.  A  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  certify 
that  copies  of  this  comment  have  been 
sent  to  Messrs.  Goldman  and  Rivin  at 
the  addresses  specified  in  the  Federal 
Register.') 
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Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.)-  You  may 
review  DOT'S  complete  Privacy  Act 
Statement  in  the  Federal  Regi^r 
published  on  April  11,  2000  (volume  65, 
Number  70,  pages  19477-78.)  or  you 
may  visit  http://dms.dot.gov. 

A  list  and  subject  matter  index  of 
hazardous  materials  preemption  cases, 
including  all  inconsistency  rulings  and 
preemption  determinations  issued,  are 
available  through  the  home  page  of 
RSPA's  Office  of  the  Chief  Coiinsel,  at 
http://rspa-atty-dot.gov.  A  paper  copy  of 
this  list  and  index  will  be  provided  at 
no  cost  upon  request  to  Mr.  Hilder,  at 
the  address  and  telephone  number  set 
forth  FOR  FURTHER  INFORMATK>N  CONTACT 
below. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001; 
telephone  No.  202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

I.  Application  for  a  Preemption 
Determination 

Societe  Air  France  (Air  France)  has 
applied  for  a  determination  that  Federal 
hazardous  material  transportation  law, 
49  U.S.C.  5101  et  seq.,  preempts  permit 
requirements  contained  in  the  Fire  Code 
of  the  City  of  Houston  (Fire  Code)  and 
additional  secondary  containment  and 
segregation  requirements  imposed  by 
the  Houston  Fire  Department  (HFD),  as 
the  HFD  applies  those  requirements  to 
the  handling  or  storage  of  hazardous 
materials  by  Air  France  at  George  Bush 
Intercontinental  Airport  (lAH).  The 
-specific  provisions  of  the  Fire  Code 
challenged  by  Air  France  are  the 
following: 

A.  Permits 

1.  Sections  105.8.h.l  and  8001.3.1, 
which  require  a  permit  to  store, 
transport  on  site,  dispense,  use  or 
handle  hazardous  materials  in  excess  of 
certain  "exempt"  amounts  listed  in 
Table  105-C  of  the  Fire  Code. 

2.  Sections  105.8.f.3  and  7901.3.1, 
which  require  a  permit  to  store,  handle, 
transport,  dispense,  or  use  flammable  or 
combustible  liquids  in  excess  of  the 
amounts  specified  Id  §  105.8.f.3. 

3.  Sections  8001.3.2  and  8001.3.3, 
which  specify  that  the  HFD  chief  may 
require  an  applicant  for  a  permit  to 
provide  a  hazardous  materials 


manageihent  plan  (HMMP)  and  a 
hazardoi  is  materials  inventory  statement 
(HMIS),  respectively,  in  accordance 
with  the  provisions  of  Appendix  II-E  of 
the  Fire  Hode. 

B.  Canto  inment 

1.  Sec  ions  8003.1.3.3  and  7901.9, 
which  n  quire  secondary  containment  in 
buildinds,  rooms  or  areas  used  for 
storage  df  hazardous  materials  and 
flammable  or  combustible  materials, 
respecti'  ^ely,  in  excess  of  specified 
quantitii  ts. 

2.  Sec  ions  8001.10.6,  8001.11.8, 
7902. l.Q,  and  7902.5.9,  which  contain 
provisiohs  on  the  use  of  storage  cabinets 
to  incre)  se  exempt  amounts  of 
hazardo  is  materials  or  to  separate 
incompi  tible  materials. 

Accor  iing  to  Air  France,  it  transports 
cargo  or  both  passenger-carrying  and 
all-carg(  aircraft  between  LAH  and  Paris, 
France  and,  since  1979,  it  has  received 
an  annual  permit  from  the  HFD  to 
handle  ind  store  hazardous  materials  at 
its  LAH  cargo  facility.  It  states  that  the 
hazardous  materials  stored  at  LAH  "are 
in  transit  *   *  *  under  active  shipping 
papers  (bit  waybills)  and  are  only 
present  there  incidental  to  prior  or 
subsequ  ent  air  transportation,"  and 
where  'palletization  and  other 
procedc  res  related  to  their  carriage  by 
air"  tak  ;  place.  It  stresses  that 
"hazarc  ous  materials  typically  spend  ^ 
only  a  v  ery  short  period  of  time  at  the 
Air  Fra:  ice  cargo  facility,"  and  that  "Air 
France  s  iinable  to  predict  what 
hazardc  us  materials  it  may  have  in  its 
facility  it  any  given  time  since  this  is  a 
function  of  the  hazardous  materials  that 
its  customers  choose  to  ship." 

Air  France  states  that,  beginning  in 
June  2002,  the  HFD  has  required  it  to 
submit  ^  Hazardous  Materials 
Management  Plan  (HMMP)  and  a 
Hazardous  Materials  Inventory 
Statement  (HMIS)  in  order  to  obtain  a 
permit, iboth  of  which  require  extensive 
information.  It  relates  that  the  HFD 
refused!  to  accept  the  HMMP  and  HMIS 
submitted  by  Air  France  until  June 
2003,  smd,  dining  the  interval,  the  HFD 
cited  the  local  Air  France  cargo  manager 
for  several  violations  of  the  Fire  Code 
including  the  alleged  failure  to  provide 
a  props-  HMIS  for  the  storage  of 
hazardous  materials  and  the  alleged 
failure  to  post  the  required  local  permit 
for  the  storage,  handling  or  use  of 
flammable  liquids. 

Air  Rrance  also  states  that  it  moved 
into  a  flew  cargo  warehouse  facility  at 
LAH  in  July  2003,  where,  as  a  condition 
of  issu:  Dg  a  certificate  of  occupancy,  the 
HFD  h(  IS  required  the  installation  of  "a 
hazard  )us  materials  storage  cabinet 
or  the  storage  by  Air  France  of 


certain  In  transit  hazardous  materials. "~ 
Air  France  indicates  it  operates  cargo 
warehouses  at  six  other  locations  in  the 
United  States,  and  none  of  these 
jurisdictions  requires  it  to  obtain  a  local 
permit  or  install  and  use  storage 
cabinets  when  it  handles  and  stores 
hazardous  materials  in  the  course  of 
transportation. 

As  Air  France  notes  in  its  application, 
in  a  prior  proceeding,  RSPA  considered 
permit  requirements  in  Section  105  and 
Articles  79  and  80  of  thel^'ire  Code 
relating  to  the  transportation  of 
flammable  liquids  and  other  hazardous 
materials.  Preemption  Determination 
(PD)  No.  14(R),  Houston,  Texas  Fire 
Code  Requirements  on  the  Storage, 
Transportation,  and  Handling  of 
Hazardous  Materials,  63  FR  57606  (Dec. 
7, 1998),  decision  on  petition  for 
reconsideration,  64  FR  33949  (June  24, 
1999).  The  version  of  the  Fire  Code  then 
in  effect  stated  that  it  was  primarily 
directed  at  "the  hazards  of  fire  and 
explosion  arising  from  the  storage, 
handling,  and  use  of  hazardous 
substances,  materials  and  devices,  and 
from  conditions  hazardous  to  life  and 
property  in  the  use  and  occupancy  of 
buildings  and  premises."  63  FR  at  67507 
(quoting  bom  Sec.  101.2  ["Scope"], 
emphasis  supplied).  Based  on 
representations  of  the  City  of  Houston 
(City)  that  it  did  not  require  permits, 
apply  its  definition  of  "hazardous 
materials,"  or  apply  its  tank  design 
requirements  to  vehicles  "meeting  DOT 
requirements,"  RSPA  foimd  that 
challenges  to  these  provisions  in  the 
Fire  Code  "have  become  moot."  63  FR 
at  67510. 

In  PD-14(R),  RSPA  discussed  the 
general  principle  that 

the  transportation  of  hazardous  materials  in 
commerce  subject  to  the  Federal  hazardous 
material  transportation  law  and  the  HMR 
includes  the  storage  of  these  materials 
"incidental  to  [their]  movement."  49  U.S.C. 
5102(12).  Accordingly,  RSPA  has  stated  Uiat 
HMR  clearly  apply  to  "transportation-related 
storage."  IR-19,  Nevada  Public  Service 
Commission  Regulations  Concerning 
Transportation  of  Hazardous  Materials,  52  FR 
24404,  24409  Qune  30, 1987),  decision  on 
appeal,  53  FR  11600  (Apr.  7, 1988).  And 
RSPA  reiterated  in  PDs  8(R)-11(R)  that  the 
HMR  apply  to  "(sjtorage  that  is  incidental  to 
transportation,"  which  includes  "storage  by 
a  carrier  between  the  time  a  hazardous 
materieil  is  offered  for  transportation  and  the 
time  it  reached  its  intended  destination  and 
is  accepted  by  the  consignee."  60  FR  [8774] 
at  8778  [(Feb.  15, 1995)].  See  aiso  PD-12(R), 
New  York  Department  of  Environmental 
Conservation  Requirements  on  the  Transfer 
and  Storage  of  Hazardous  Waste,  60  FR 
62527,  62541  (Dec.  6, 1995),  decision  on 
petition  for  reconsideration,  62  FR  15970,1 
5971  (Apr.  3, 1997)  ("transportation-related 
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activities"  include  the  interim  storage  of 
hazardous  materials  at  a  transfer  facility). 

Id.  RSPA  also  explained  that,  when  a 
State  or  local  permit  is  required  "for  a 
facility  where  hazardous  materials  are 
stored  in  transportation,"  preemption 
depends  on  what  is  required  to  obtain 
the  permit.  Id.  RSPA  has  found  that  the 
Federal  law  preempts  these  permit 
requirements  when  the  underlying 
conditions  are  "so  open-ended  and 
discretionary  that  they  authorize  the 
[State]  to  approve  storage  prohibited  by 
the  HMR  or  prohibit  storage  authorized 
by  the  HMR,"  id.  quoting  from 
Inconsistency  Ruling  (IR)  No.  19,  52  at 
24410,  and  "unfettered  discretion  *   *   * 
with  respect  to  approval  or  disapproval 
of  storage  of  hazardous  materials 
incidental  to  the  transportation  thereof 
is  inconsistent  with  the  HMTA  and  the 
HMR,"  id.,  quoting  from  IR-28,  San  Jose 
Restrictions  on  the  Storage  of  Hazardous 
Materials,  55  FR  8884,  8890  (Mar.  8, 
1990),  appeal  dismissed  as  moot,  57  FR 
41165  (Sept.  9,  1992).  In  IR-28,  RSPA 
found  that  an  in-transit  permit 
requirement  is  preempted  when  it 
requires  the  submission  of  a  HMMP  and 
HMIS  and  stated  that: 

detailed  information  required  to  be  provided 
concerning  the  identity  and  quantity  of 
hazardous  materials  (and  other  materials) 
which  is  transportation  carrier  might  store  at 
its  facility  during  a  given  year  is  impossible 
to  compile  and  provide  in  advance  because 
a  common  carrira-  is  at  the  mercy  of  its 
customers,  including  the  general  public,  who 
may  without  advance  notice  offer  to  the 
carrier  virtually  any  quantity  of  any  of  the 
thousands  of  hazardous  materials  listed  in,  or 
covered  by,  the  HMR. 

W,  quoted  at  64  FR  at  33952. 

In  PD-14(R).  the  City  asked  RSPA  to 
postpone  any  decision  pending  issuance 
of  a  final  rule  in  Docket  No.  RSPA-98- 
4952  (HM-223),  "Applicability  of  the 
Hazardous  Materials  regulations  to 
Loading,  Unloading,  and  Storage."  See 
63  FR  at  67507,  64  FR  at  33951.  RSPA 
declined  to  do  so,  but  noted  the  City's 
concerns  about  "in-transit  facilities" 
and  the  stated  interest  of  the  HFD  "that 
the  same  fire  protection  standards  apply 
to  both  (1)  the  buildings  and  other 
facilities  where  hazardous  materials  are 
stored  for  short  times  in  the  course  of 
transportation  and  (2)  the  facilities 
where  hazardous  materials  are  stored 
and  used  outside  of  transporation."  64 
FR  at  33951. 

In  the  recently-issued  final  rule  in 
HM-223,  RSPA  has  reaffirmed  that 
"storage  incidental  to  movement  of  a 
hazardous  material"  is  a  "transportation 
function,"  and  the  HMR  apply  to  the 
"[sjtorage  if  a  *   *  *  package  containing 
a  hazardous  material  by  any  person 
between  the  time  that  a  carrier  takes 


possession  of  the  hazardous  material  for 
the  purpose  of  transporting  it  until  the 
package  containing  the  hazardous 
material  is  physically  delivered  to  the 
destination  indicated  on  a  shipping 
document,  package  marking,  or  other 
medium*   *   *"  49  CFR  171.1(c)(4),  as 
added  in  68  FR  61906,  61938  (Oct.  30, 
2003);  "see  also"  the  definition  of 
"storage  incidental  to  movement"  added 
to  §  171.8.  Id.  at  61940-41.  RSPA  also 
reaffirmed  in  new  §  171.1(f)(1)  that  State 
and  local  requirements  may  apply  to  a 
"facility  at  which  pre-transportation  or 
transportation  functions  are  performed," 
but  that  those  State  and  local 
requirements  remain  subject  to 
preemption  under  the  criteria  set  forth 
in  49  U.S.C.  5125  (discussed  in  part  II, 
below).  Id.  at  61938. 

As  stated  in  the  preamble  to  the  final 
rule. 

Unless  the  Secretary  waives  preemption, 
the  preemption  provisions  of  Federal  hazmat 
law  effectively  preclude  State,  local,  and 
tribal  governments  from  regulating 
transportation  functions,  as  defined  in  this 
final  rule,  in  a  manner  that  differs  from  the 
Federal  requirements  if  the  non-Federal 
requirement  is  not  authorized  by  another 
Federal  law  and  the  non-Federal  requirement 
fails  the  dual  compliance,  obstacle,  or 
covered  subject  test.  Examples  of  such 
transportation  functions  include:*  *   *  (4) 
storage  of  a  hazardous  material  between  the 
time  that  a  carrier  takes  possession  of  the 
material  until  it  is  delivered  to  its  destination 
as  indicated  on  shipping  documentation. 

Id.  at  61924.  Thus,  "the  definitions 
adopted  in  this  final  rule  permit  other 
Federal  agencies.  States,  and  local 
governments  to  exercise  their  legitimate 
regulatory  roles  at  fixed  facilities,"  but, 
as  expressed  in  one  comment  in  the 
HM-223  rulemaking  proceeding, 
"[ujniformity,  clarity,  and  consistency 
are  essential  when  addressing  the  *   *   * 
storage  of  hazardous  materials  in 
intrastate  and  interstate  commerce."  Id. 
at  61915.  In  this  regard.  RSPA  has  not 
broken  new  groimd  in  HM-223  but 
simply  set  forth  principles  "consistent 
with  previous  administrative 
determinations  and  letters  of 
interpretation  concerning  the 
apphcability  of  the  HMR  to  hazardous 
materials  stored  incidental  to 
movement."  Id.,  at  61919. 

m  PD-14(R),  RSPA  addressed  the 
provisions  in  the  prior  edition  of  the 
Fire  Code  that  excepted  the 
"[tjransportation  of  fiammable  and 
combustible  liquids  when  in  accordance 
with  DOT  regulations  on  file  with  and 
approved  by  DOT"  (In  Sec.  7901.1.1), 
and  for  "[o]ff  site  hazardous  materials 
transportation  in  accordance  with  DOT 
requirements"  (in  Sec.  8001.1.1).  63  FR 
at  67507.  67510,  64  FR  at  33950.  33951, 


The  current  edition  of  the  Fire  Code  has 
retained  the  exception  in  Sec.  7901.1.1 
with  respect  to  flammable  and 
combustible  liquids,  but  eliminated  the 
previous  exception  in  Sec.  8001.1.1. 
Accordingly,  to  the  extent  that 
flammable  and  combustible  liquids  are 
stored  in  the  course  of  transportation, 
they  caimot  be  considered  subject  to  any 
requirements  in  Article  79  of  the  Fire 
Code.  63  FR  at  67510,  64  FR  at  33951. 
The  Fire  Code  also  contains 
"exceptions"  in  Sees.  105.8.f.3, 
105.8.h.l,  and  7901.3.1  that  "A  permit 
is  not  required  for  any  activity  when  the 
requirement  of  local  permits  is 
preempted  by  federal  or  state  law." 

The  text  of  Air  France's  application  is 
set  forth  in  Appendix  A,  and  the 
complete  application  including  the 
exhibits  is  available  in  the  Dockets 
Office,  U.S.  Department  of 
Transportation,  room  PL-401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  and  on-line  through  the 
home  page  of  DOT's  Docket 
Management  System,  at  http:// 
dms.dot.gov.  A  copy  of  the  exhibits  will 
be  provided  without  charge  upon 
request  to  Mr.  Hilder  [see  FOR  FURTHER 
INFORMATION  CONTACT  above). 

In  summary.  Air  France  argues  that 
both  (1)  the  requirements  to  submit  an 
HMMP  and  HMIS  in  order  to  obtain  a 
permit  to  store  hazardous  materials  at 
lAH  for  a  short  period  in  the  coiu-se  of 
transportation  and  (2)  the  requirement 
to  store  these  materials  in  storage 
cabinets  during  the  time  they  we  at  LAH 
create  obstacles  to  accomplishing  and 
carrying  out  the  HMR  because  of  the 
potential  for  uimecessary  delay  or 
diversion  in  their  transportation  for  the 
reasons  set  forth  in  prior  inconsistency 
rulings,  preemption  determinations,  and 
court  decisions.  Air  France  also  argues 
that  the  requirement  for  storage  cabinets 
does  not  advance  the  safe  transportation 
of  hazardous  materials  because  (1)  it  is 
not  applied  in  the  same  manner  to  non- 
transportation  facilities  at  which  the 
same  materials  are  stored,  (2)  it 
increases  the  number  of  times 
hazardous  materials  are  handled, 
increasing  the  risk  of  an  accident  or 
incident,  and  (3)  it  conflicts  with  the 
HMR's  requirements  for  separation  and 
segregation  of  hazardous  materials. 

n.  Federal  Preemption 

Section  5125  or  49  U.S.C.  contains 
express  preemption  provisions  that  are 
relevant  to  this  proceeding.  66  FR  at 
41933-34.  As  amended  by  Section  1711 
of  the  Homeland  Security  Act  of  2002 
(Pub.  L.  107-296, 116  Stat.  2319),  49 
U.S.C.  5125(a)  provides  that — in  the 
absence  of  a  waiver  of  preemption  by 
DOT  tmder  §  5 1 25(e)  or  specific 
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authority  in  another  Federal  law — a 
requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe  is 
preempted  if 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision,  or  tribe  and  a 
requirement  of  this  chapter,  a  regulation 
prescribed  under  this  chapter,  or  a  hazardous 
materials  transportation  security  regulation 
or  directive  issued  by  the  Secretary  of 
Homeland  Security  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  as  applied  or  enforced, 
is  an  obstacle  to  accomplishing  and  carrying 
out  this  chapter,  a  regulation  prescribed 
under  this  chapter,  or  a  hazardous  materials 
transportation  security  regulation  or  directive 
issued  by  the  Secretary  of  Homeland 
Security. 

These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  that  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  under  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Pub.  L.  93- 
633  112(a).  88  Stat.  2161  (1975).  The 
dual  compliance  and  obstacle  criteria 
are  based  on  U.S.  Supreme  Court 
decisions  on  preemption.  Mines  v. 
Davidowitz.  312  U.S.  52  (1941);  Florida 
lime  6-  Avocado  Growers,  Inc.  v.  Paul, 
373  U.S.  132  (1963);  Ray  v.  Atlantic 
Richfield.  Inc.,  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
concerning  any  of  the  following  subjects 
is  preempted — ^unless  authorized  by 
another  Federal  law  or  DOT  grants  a 
waiver  of  preemption — when  the  non- 
Federal  requireipent  is  not 
"substantively  the  same  as"  a  provision 
of  Federal  hazardous  material 
transportation  law,  a  regulation 
prescribed  under  that  law,  or  a 
hazardous  materials  seciuity  regulation 
or  directive  issued  by  the  Secretary  of 
Homeland  Security: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material. 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  The  preparation,  execution,  and  use  or 
shipping  documents  related  tc.  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  The  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  The  design,  manufecturing,  fabricating, 
marking,  maintenance,  reconditioning, 
lepauing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

To  be  "Substantively  the  same,"  the 
non-Federal  requirement  must  conform 
"in  every  significant  respect  to  the 


Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permittfcd."  49  CFR  107.202(d). 

Last  dear's  amendments  to  the 
preemdtion  provisions  in  49  U.S.C. 
5125  reaffirmed  Congress's  long- 
standine  view  that  a  single  body  of 
uniform^ Federal  regulations  promotes 
safety  (including  security)  in  the 
transpotation  of  hazardous  materials. 
Almost  30  years  ago,  when  it  was 
consid^ing  the  HMTA,  the  Senate 
Commorce  Committee  "endorse[d]  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  reculations  and  the  potential  for 
varyingas  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102,  9Srd  Cong.  2nd  Sess.  37  (1974). 
When  it  expanded  the  preemption 
provisipns  in  1990,  Congress 
specifically  foimd  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  fitim 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  preating  the  potential  for 
unreasotiable  hazards  in  other  jurisdictions 
and  con  bunding  shippers  and  carriers  which 
attempt  lo  comply  with  multiple  and 
conflict  ng  registration,  permitting,  routing, 
notificai  ion,  and  other  regulatory 

requirei  lents, 

(4)  Be  :ause  of  the  potential  risks  to  life, 
properti  ,  and  the  environment  posed  by 
uninten  ional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardois  materials  is  necessary  and 
desirabe, 

(5)  In  order  to  achieve  greater  uniformity 
and  to  (  romote  the  public  health,  welfare, 
and  saf(  ty  at  all  levels,  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materia  s  in  intrastate,  interstate,  and  foreign 
commei  ce  are  necessary  and  desirable. 

Pub.  L,  101-615  2, 104  Stat.  3244.  (In 
1994,  ( Congress  revised,  codified  and 
enactei  I  the  HMTA  "without  substantive 
change  "  at  49  U.S.C.  Chapter  51.  Pub. 
L.  103-  272, 108  Stat.  745.)  A  United 
States  I  jourt  of  Appeals  has  found  that 
unifonaity  was  the  "linchpin"  in  the 
design  of  the  Federal  laws  governing  the 
transpi  irtation  of  hazardous  materials. 
Colora  io  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.;  d  1571, 1575  (10th  Cir.  1991). 

m.  Pn  emption  Determinations 

Und  jr  49  U.S.C.  5125(d)(1),  any 
person  (including  a  State,  political 
subdiv  ision  of  a  State,  or  Indian  tribe) 
directl  r  affected  by  a  requirement  of  a 
State,  lolitical  subdivision  or  tribe  may 
apply  \o  the  Secretary  of  Transportation 
for  a  determination  whether  the 
requin  ment  is  preempted.  The 
Secret!  iry  of  Transportation  has 
delega  ed  authority  to  RSPA  to  make 


determinations  of  preemption,  except 
for  those  that  concern  highway  routing 
(which  have  been  delegated  to  the 
Federal  Motor  Carrier  Safety 
Administration).  49  CFR  1.53(b). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments, 
RSPA  will  publish  its  determination  in 
the  Federal  Register.  See  49  CFR      . 
107.209.  A  short  period  of  time  is 
allowed  for  filing  of  petitions  for 
reconsideration.  49  CFR  107.211.  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
imder  the  Commerce  Clause,  the  Fifth 
Amendment  or  other  provisions  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law,  or  whether  a  fee  is  "fair" 
within  the  meaning  of  49  U.S.C. 
5125(g)(1).  A  State,  local  or  Indian  tribe 
requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policies  set 
forth  in  Executive  Order  No.  13132, 
entitled  "Federalism."  64  FR  43255 
(August  10, 1999).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  clear  evidence 
that  Congress  intended  to  preempt  State 
law,  or  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of 
Federal  authority.  Section  5125  contains 
express  preemption  provisions,  which 
RSPA  has  implemented  through  its 
regulations. 

rV.  Public  Comments 

All  conmients  shoidd  be  limited  to 
whether  49  U.S.C.  5125  preempts  the 
Houston  requirements  in  the  Fire  Code 
and  imposed  by  HFD  for  permits, 
secondary  containment,  and 
segregation^  as  applied  to  hazardous 
materials  handled  and  stored  by  an  air 
carrier  at  an  airport  diuing 
transportation.  Comments  should 
specifically  address  the  preemption 
criteria  detailed  in  Part  II,  above,  and  set 
forth  in  detail  the  manner  in  which 
these  requirements  are  applied  and 
enforced. 
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Issued  in  Washington,  DC  on  November  4, 
2003. 

Robert  A.  McGoire, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A 

Application  of  Societe  Air  France  tar  a 
Preemption  Determination 

Pursuant  to  49  CFR  107.203  and  49  U.S.C. 
5125,  Societe  Air  France  ("Air  France") 
hereby  applies  for  a  determination  that 
certain  permit  requirements  contained  in  the 
Fire  Code  of  the  City  of  Houston,  as  well  as 
certain  secondary  containment  and 
segregation  requirements  imposed  by  the 
Houston  Fire  Department,  are  preempted 
imder  Federal  hazardous  materials 
transportation  law  as  these  requirements  are 
being  appHed  to  the  handling  or  storage  by 
Air  France  of  hazardous  materials  incidental 
to  their  movement  by  air  at  the  Air  France 
cargo  facility  at  George  Bush  Intercontinental 
Airport  ("lAH"),  Houston.  Texas. 

/.  Uxal  Ordinances  and  Requirements  at 
Issue 

Air  France  seeks  a  Department 
determination  that  the  following  local 
Houston  Fire  Code  and  Fire  Department 
requirements  are  preempted: 

\.§105.8.h.l  and  §8001.3.1.  of  the  Fire 
Code— requirement  for  a  local  permit  to 
handle  or  store  hazardous  materials. 

2.  §8001.3.2.  and  Appendix  n-E  of  the  Fire 
Code— TeqmremenX  that  carriers  must  submit 
a  Hazardous  Materials  Management  Plan 
("HMMP")  as  specified  therein  in  support  of 
a§105.8.h.l.  and  §8001.3.1  permit 
application. 

3.  §8001.3.3  and  Appendix  n-E  of  the  Fire 
Code— requirement  that  carriers  must  submit 
a  Hazardous  Materials  Inventory  Statement 
("HMIS")  as  specified  therein  in  support  of 

a  §  105.8.h.l  and  §8001.3.1  permit 
application. 

4.  §105.8.f.3  and  §7901.3.1  of  the  Fire 
Code-^'equirement  for  a  local  permit  to 
handle  or  store  flammable  or  combustible 
liquids.  1 

5.  §8001.10.6  §8001.11.8,  §7902.5.9  and 
§  7902. 1.6  of  the  Fire  Code  and  requirements 
imposed  under  the  Lynxs/Air  France 
Agreement — requirements  for  the  use  of 
hazardous  materials  storage  cabinets. 

6.  §  8003.1.33  and  §  7901.8  of  the  Fire 
Code— requirements  for  the  secondary 
containment  of  hazardous  materials  liquids 
and  solids. 

These  local  Houston  requirements  are 
inconsistent  with  Federal  hazardous 
materials  law  and  specific  provisions  of  the 
Hazardous  Materials  Regulations  ("HMR"), 
49  CFR  part  171-180,  enforced  by  the 
Department  and  adhered  to  by  Air  France  in 
its  United  States  operations,  including  those 
conducted  at  lAH  in  Houston,  Texas. 


n.  Statement  of  Facts 

Air  France  is  a  foreign  air  carrier  licensed 
and  regulated  by  the  United  States 
Department  of  Transportation  ("DOT"  or 
"Department")  and  is  authorized  to  transport 
air  cargo  between  points  in  the  United  States 
and  points  in  France.  Air  France  has  been 
providing  cargo  air  transportation,  including 
the  transportation  of  hazardous  materials,  at 
lAH  since  1969.  Currently,  Air  France 
operates  a  daily  passenger/cargo  combination 
flight  and  an  all-cargo  flight  tluee  times  per 
week  between  lAH  and  Paris,  France. 

Air  France  has  applied  for  and  received  a 
permit  from  the  Houston  Fire  Department  to 
handle  or  store  hazardous  materials  on  an 
annual  basis  since  1979  in  connection  with 
its  lAH  cargo  warehouse.  On  June  11,  2002, 
Air  France  received  the  paperwork  from  the 
Houston  Fire  Department  to  renew  its  permit 
to  handle  or  store  hazardous  materials.  On 
this  occasion.  Air  France  was  required  for  the 
first  time  to  submit  tow  additional  items  to 
renew  its  permit:  (1)  a  HMMP  and  (2)  a 
HMIS.  Air  France  had  never  been  asked  to 
provide  these  items  on  any  other  occasion 
when  renewing  its  local  permit  to  store  or 
handle  hazardous  materials. 

The  City  of  Houston  has  adopted  the  1997 
edition  of  the  Uniform  Fire  code,  with  certain 
amendments  ("Fire  Code").^  The 
requirement  for  a  permit  to  handle  or  store 
hazardous  materi^s  over  certain  amounts  is 
found  in  §  105.8.h.l  of  the  Fire  Code.  This 
section  also  contains  a  general  exception 
which  states  "EXCEPTION":  A  permit  is  not 
required  for  any  activity  where  the 
requirement  of  local  permits  is  preempted  by 
Federal  or  State  law.^  In  addition.  Article 
80 — Hazardous  Materials  states  that 
"(pjermits  are  required  to  store,  dispense,  use 
or  handle  hazardous  material  in  excess  of 
quantities  specified  in  Section  105,  Permit 
h.l."«  Article  80  further  provides  that,  when 
required  by  the  fire  chief,  and  applicant  for 
a  permit  is  required  to  submit  a  HMMP  and 
a  HMIS.5  Fire  Code  §  105.8.f.3  and  §  7901.3.1 
of  Article  79— Flammable  and  Combustible 
Liquids  also  require  a  permit  to  handle  or 
store  flammable  or  combustible  liquids  in 
excess  of  certain  amounts.  Both  of  these 
sections  also  provide  for  an  exception  where 
the  requirement  of  a  local  permit  is 
preempted  by  Federal  or  State  law. 

Appendix  II-E,  §  2.1  of  the  Fire  code 
requires  ihat  the  HMIS  list  by  hazard  class  all 
hazardous  materials  stored  in  a  building  and 
include  the  following  information  for  each 
hazardous  material  listed:  (1)  Hazard  class; 
(2)  common  or  trade  name;  (3)  chemical 
name,  major  constituents  and  concentrations 
if  a  mixture.  If  a  waste,  the  waste  category; 
(4)  Chemical  Abstract  Service  number  found 
in  29  CFR;  (5)  whether  the  material  is  pure 
or  a  mixture  and  whether  the  material  is  a 
solid,  liquid  or  gas;  (6)  maximum  aggregate 
quantity  stored  at  any  one  time;  and  (7) 
storage  conditions  related  to  the  storage  tjrpe, 
temperatiue  and  pressure.  An  amended 
HMIS  is  required  to  be  provided  vnthin  30 


'  To  the  extent  that  a  HMMP  or  a  HMIS  is 
required  by  the  Fire  Department  to  obtain  a  permit 
to  handle  or  store  flammable  or  combustible  liquids 
under  Article  79  of  the  Fire  Code,  Air  France  also 
requests  that  such  requirements  be  preempted. 


'  Applicable  provisions  of  the  Fire  Code  are 
attached  hereto  as  Exhibit  1. 
^Fire  Code  §105.8.1 
"Fire  Code  §8001.3.1 
*Fire  Code  §§8001.3.2  and  8001.3.3. 


days  of  the  storage  of  any  hazardous 
materials  which  changes  or  adds  a  hazard 
class  or  which  is  sufficient  in  quantity  to 
cause  an  increase  in  the  quantity  that  exceeds 
5  percent  for  any  hazard  class.s  Pursuant  to 
Column  6.2  of  Section  II  of  Figure  A-II-E- 
1  (Sample  Format)  contained  in  Appendix  D- 
E,  an  applicant  is  also  required  to  estimate 
the  average  daily  amoimt  of  hazardous 
material  on  site  during  the  past  year. 

Appendix  H-E,  §  3.2  of  the  Fire  Code 
requires  that  the  HMMP  include  the 
following  information:  (1)  General  business 
information;  (2)  a  general  site  plan;  (3)  a 
building  floor  plan;  (4)  information  on 
hazardous  materials  handling;  (5) 
information  on  chemical  compatibility  and 
separation;  (6)  a  monitoring  program;  (7) 
inspection  and  record  keeping;  (8)  employee 
training;  and  (9)  emergency  response 
procedures. 

On  July  3,  2002,  Air  France  first  applied  to 
the  Houston  Fire  Department  for  renewal  of 
its  permit  to  handle  or  store  hazardous 
materials  at  its  lAH  cargo  faciUty.  Air  France, 
however,  was  unable  to  obtain  such  a  permit 
due,  in  part,  to  its  inability  to  provide  the 
Houston  Fire  Department  with  the  detailed 
information  it  sought  as  part  of  the  HMIS 
requirement.  Given  the  nature  of  its 
operations,  the  hazardous  materials  that  are 
present  at  the  Air  France  cargo  facility 
changes  on  a  day-to-day  basis  (or  even  on  an 
hour-to-hour  basis)  at  these  materials  are  in 
transit  and  are  only  present  for  palletization 
and  other  procedures  related  to  their  carriage 
by  air.  All  hazardous  materia]  shipments 
present  in  the  Air  France  facility  are  under 
active  shipping  papers  (air  waybills)  and  are 
only  present  there  incidental  to  prior  or 
subsequent  air  transportation.  As  a  result, 
hazardous  materials  typically  spend  only  a 
very  short  period  of  time  at  the  Air  France 
cargo  facility^  In  addition,  Air  France  is 
unable  to  predict  what  hazardous  materials  it 
may  have  in  its  facility  at  any  given  time 
since  this  is  a  function  of  the  hazardous 
materials  that  its  customers  choose  to  ship. 
Nevertheless,  Air  France  has  attempted  to 
comply  with  the  Houston  Fire  Department's 
requirements.  At  the  request  of  the  Houston 
Fire  Department,  Air  France  revised  its  HMIS 
and  HMMP  on  several  occasions  subsequent 
to  ita  July  3.  2002  submission  (the  Fire 
Department's  rejection  of  Air  France's 
submitted  HMMP  and  HMIS  is  evidenced  by 
the  Notice  of  Violation,  dated  October  23, 
2002,  attached  hereto  as  Exhibit  2).  As  none 
of  these  submissions  were  satisfactory  to  the 
Fire  Department,  Air  France  ultimately  found 
it  necessary  to  retain  Loss  Control  Associates, 
Inc.,  a  fire  protection  engineering  firm,  to 
assist  it  in  completing  these  forms.  At  the 
suggestion  of  the  Houston  Fire  Department, 
Loss  Control  Associates  conducted  a  survey 
of  NOTOCs  (Notifications  to  Captains)  and 
manifests  for  shipments  transiting  the  Air 
France  lAH  cargo  faciUty  during  a  prior 
sixth-month  period  in  order  to  estimate  the 
maximum  aggregate  quantities  of  hazardous 
materials  stored  at  any  one  time  as  required 
to  be  provided  in  the  HMIS.  In  addition,  as 
the  common  names  and  trade  names  of 
hazardous  materials  are  not  contained  on 


"  Fixe  Code  App.  n-€,§  2.2 
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shipping  papers,  the  engineering  firm  was 
required  to  contact  the  niunerotis  shippers 
and  manufacturers  of  the  materials  in  order 
to  obtain  the  information  and  complete  the 
HMIS. 

In  addition  to  the  permit  to  handle  or  store 
hazardous  materials,  the  HoustoaJFire 
Department  also  required  Air  Fiance  to  apply 
for  and  obtain  a  permit  to  handle  or  store 
flammable  and  combustible  liquids, 
including  requiring  Air  France  to  submit  an 
additional  HMMP  and  HMIS  The  HMMPS 
and  HMISs  prepared  for  Air  France  by  Loss 
Control  Associates  and  finally  accepted  by 
the  Fire  Department  are  attached  hereto  as 
Exhibit  3.  Air  France  spent  over  $7,000.00  in 
its  effort  to  comply  with  the'HMMP  and 
HMIS  requirements  imposed  by  the  Houston 
Fire  Department  to  obtain  these  local 
permits.  The  Fire  Department  issued  the 
annual  permit  to  handle  or  store  hazardous 
materials  on  June  17,  2003  and  issued  the 
annual  permit  to  handle  or  store  fknunable 
and  combustible  liquids  on  June  27,  2003  but 
refused  to  deUver  the  permits  to  Air  France 
imtil  aft^r  a  hazardous  materials  storage 
cabinet  was  installed  at  the  carrier'5  new 
cargo  facility  (discussed  below).  Air  France 
fineJly  received  both  of  the  permits  from  the 
Houston  Fire  Department  on  August  6,  2003 
(copies  of  the  permits  issued  by  the  Fire 
Department  are  attached  hereto  as  Exhibit  4). 
Since  the  permits  are  for  a  one-year  period 
and  expire  on  June  17  or  27, 2004,  Mi  France 
will  have  to  re-apply  and  imdergo  this  same 
burdensome  and  costly  application 
procedure  next  year  and  every  year 
thereafter. 

On  February  10,  2003,  while  Air  France 
was  attemptiiig  to  comply  with  the  Houston 
Fire  Department's  permit  requirements, 
representatives  of  the  Fire  Department  visited 
the  Air  France  cargo  facility  and  cited  Eric 
Roberts,  the  local  Air  France  cargo  manager, 
for  several  alleged  violations  of  the  Fire 
Code,  including  failure  to  post  the  required 
local  permit  for  flammable  liquids  storage, 
handling  or  use,  and  failure  to  provide  a 
proper  HMIS  for  storage  of  hazardous 
materials.  Mr.  Roberts  was  also  cited  by  the 
Fire  Department  for  allegedly  failing  to 
provide  propar  H-occupancy  for  storage  of 
flamnuible  liquids  above  exempt  amounts,  as 
well  as  for  failing  to  post  a  valid  certificate 
of  occupancy  (the  citations  are  attached 
hereto  as  Exhibit  5).  There  is  a  Houston 
municipal  court  trial  related  to  these 
citations  scheduled  for  November  13,  2003. 

On  July  8,  2003,  Air  France  moved  into  a 
new  cargo  warehpuse  bcility  at  LAH.  The 
Lynxs  Group  developed  the  new  facility  for 
the  Houston  Airport  System  ("HAS"),  the 
Houston  municipal  department  responsible 
tor  managing  the  airport.  Air  France 
subleases  the  new  facility  from  the  Lynxs 
(koup.  As  a  condition  of  issuing  a  certificate 
of  occupancy  for  the  new  building,  the 
Houston  Fire  Department  required  that  a 
hazardous  materials  storage  cabinet  be 
installed  and  used  at  the  focility  for  the 
storage  by  Air  France  of  certain  in  transit 
hazardous  materials.  Consequently,  the 
Lynxs  Group  agreed  with  the  Fire 
Department  to  require  Air  France 
contractually  to  use  a  storage  cabinet  so  that 
a  certificate  of  occupancy  could  be  obtained 


for  the  n  iw  facility.  The  Lynxs  Group  agreed 
to  purch  ise  the  cabinet  and  finance  its 
acquisiti  )n  by  a.ssessing  Air  France 
addition  J  rent  for  a  60-month  period.  The 
cost  of  tl  e  storage  cabinet,  including 
installati  an,  was  approximately  $50,000.  The 
specific  torage  cabinet  requirements 
imposed  on  Air  France  by  the  Fire 
Departm  mt  are  described  in  the  Letter 
Agreeme  at  between  the  Lynxs  Croup  and  Air 
France,  <  ated  April  15,  2003  (attached  hereto 
as  Exhib  1 6).  The  certificate  of  occupancy 
was  issuf  d  on  June  27,  2003  with  a  notation 
that  "HAZARDOUS  MATERL\L  ABOVE  THE 
EXEMPt  AMOUNTS  SHALL  BE  STORED  IN 
LOCKElte  PER  FIRE  MARSHALL"  (the 
certificate  of  occupancy  is  attached  hereto  as 
Exhibit  ;|). 

While  the  Houston  Fire  Department  has 
not  identified  for  Air  France  the  specific  Fire 
Code  provisions  under  which  it  has  required 
the  installation  and  use  of  the  hazardous 
materials  storage  cabinet,  various  provisions 
of  the  Fife  Code  concern  the  use  of  such 
cabinets  For  example,  §8001.10.6  of  the  Fire 
Code  pre  vides  that  storage  cabinets  may  be 
used  to  i  ncrease  exempt  amounts  or  to 
comply  1  nth  Article  80.^  In  addition, 
§  8001.1  1.8  provides  that,  among  certain 
other  methods,  the  separation  of 
incomp^ble  materials  may  be  achieved  by 
storing  1  quid  and  solid  materials  in 
hazardoi  is  materials  storage  cabinets. ^ 
Finally,  vhile  it  does  not  specifically  address 
the  use  <  f  hazardous  materials  storage 
cabinets  §8003. 1.3". 3  provides  secondary 
containi  lent  requirements  for  buildings, 
rooms  ai  id  areas  used  for  the  storage  of 
hazardo  is  materials  liquids  and  solids.^  The 
Fire  Dep  artment  has  provided  Air  France 
with  a  o  »py  of  Fire  Code  Tables  7902.3- 
A,7902.l  -A,  7902.5-B,  8001. 15-A  and 
8001.15-  -B  and  indicated  that  these  tables 
contain  he  exempt  amounts  of  hazardous 
materia]  i  above  which  must  be  stored  in  the 
cabinet  (the  Fire  Code  tables  of  exempt 
amount!  are  attached  hereto  as  Exhibit  8). 
No  otl^er  U.S.  jurisdiction  requires  Air 
France  tb  obtain  a  local  permit  to  store 
hazardous  materials  at  its  cargo  warehouses 
located  in  the  U.S.  Of  the  eleven  U.S.  cities 
Air  FraiKe  serves,  it  operates  cargo 
warehouse  faciUties  at  six:  Boston,  Chicago, 
Houstoq,  Los  Angeles,  Miami  and 

;ton.  In  addition,  no  other  U.S. 

jion  requires  Air  France  to  install  and 
ious  materials  storage  cabinets  at 

I  U.S.  cargo  facilities, 
ace  therefore  requests  a 

fiation  that  §  105.8.h.l,  §  8001.3.1, 

1.2,  §8001.3.3  and  Appendix  II-E  of 

le  are  preempted  to  the  extent 

I  provisions  require  Air  France  to 


'  In  adfition,  §  7902.5.9  provides  quantity 
limitatioas  and  construction  requirements  when 
other  sections  of  the  Fiie  Code  require  that  liquid 
contained  he  stored  in  storage  cabinets. 

'  §  7901.1.6  also  provides  that  the  storage  of 
flammable  and  combustible  liquids  are  required  to 
lie  separved  from  incompatible  hazardous  materials 
in  acconlance  with  §  8001.11.8. 

"§  790i.8  also  provides  that  rooms,  buildings  or 
areas  uam  for  storage  or  handling  of  flammable  and 
combustft>le  liquids  shall  be  provided  with  spill 
control  a^id  secondary  containment  in  accordance 
with,  intfr  alia.  §  S003.1.3. 


submit  a  HMMP  or  a  HMIS  in  order  to  obtain 
a  local  permit  to  handle  or  store  hazardous 
materials  at  its  lAH  cargo  facility.*^  In 
addition.  Air  France  requests  that  Exhibit  6 
and  §8001.10.6,  §8001.11.8,  §8003.1.3.3, 
§  7902.5.9,  §  7902.1.6,  §  7901.8,  or  any  other 
provision  of  the  Houston  Fire  Code  or  other 
independent  requirement  of  the  Houston  Fire 
Department,  are  preempted  to  the  extent  that 
these  requirements  or  provisions  mandate  the 
installation  or  use  of  a  hazardous  materials 
storage  cabinet  at  the  new  Air  France  cargo 
facility  at  L\H. 

m.  DOT'S  Preemption  Authority  Under 
Federal  Hazardous  Materials  Transportation 
Law 

The  Hazardous  Materials  Transportation 
Act  ("HMTA"),  former  49  App.  U.S.C.  1801 
et  seq.,  was  enacted  in  1975  to  give  DOT 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  "  The  HMTA  "replace[d]  a 
patchwork  of  state  and  federal  laws  and 
regulations  concerning  hazardous  materials 
transport  with  a  scheme  of  uniform,  national 
regulations."  '^  On  July  5, 1994,  President 
Clinton  signed  Public  Law  103-272, 
codifying  the  provisions  of  the  HMTA 
without  substantive  change,  which  are  now 
found  at  49  U.S.C.  §§  5101-5127." 

When  Congress  substantively  amended  the 
HMTA  in  1990,  it  specifically  found  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
umeasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  potential  risk  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  aU  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable.'* 

In  amending  the  HMTA,  Congress  affirmed 
that  "uniformity  was  the  linchpin"  of  the 
statute.is  Accordingly,  Congress  gave  DOT 
the  authority  to  preempt  a  requirement  of  a 


>o  Air  France  also  requests  that  the  Houston  Fire 
Depaitmmt's  requirement  that  the  earner  submit  a 
HMMP  and  a  HMIS  in  order  to  obtain  a  permit  to 
handle  or  store  flammable  or  combustible  liquids 
(§  10S.8.f.3  and  §  7901.3.1)  also  be  preempted. 

"49  App.  U.S.C  1801. 

"  Southern  Pac.  Tninsp.  Co.  v.  Public  Seiv. 
Comm'n,  909  F.Zd  352,  353  (9th  Cir.  1990). 

"Pub.  L.  103-272, 108  Stat.  745  (1994). 

"  Pub.  L.  101-615,  §  2. 104  Stat  3244  (1990) 
(emphasis  added.) 

"  Colomdo  Pub.  Util.  Comm'n  v.  Harmon,  951 
F.2d  1571, 1575  (10th  Cir.  1991). 
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State,  political  subdivision  of  a  State,  or  an 
Indian  tribe  where: 

(1)  Ckimplying  with  such  a  requirement 
and  a  requirement  of  this  chapter  (49  U.S.C. 
5101  et  seq.],  a  regulation  prescribed  imder 
this  chapter,  or  a  hazardous  materials 
transportation  security  regulation  or  directive 
issued  by  the  Secretary  of  Homeland  Security 
is  not  possible  (the  "dual  compliance  test"); 
or 

(2)  Such  a  requirement,  as  applied  or 
enforced,  is  an  obstacle  to  accompanying  and 
canying  out  this  chapter,  a  regulation 
prescribed  under  this  chapter,  or  a  hazardous 
materials  transportation  security  regulations 
or  directive  issued  by  the  Secretary  of 
Homeland  Security  (the  "obstacle  test").'* 

Congress  also  gave  DOT  the  authority  to 
preempt  a  law,  regulation,  order,  or  other 
•   requirement  of  a  State,  political  subdivision 
of  a  State,  or  Indian  tribe  concerning  five 
covered  subjects,  including:  (A)  the 
designation,  description,  and  classification  of 
hazardous  material  and  (B)  the  packaging, 
repackaging,  handling,  labeling,  marking,  and 
placarding  of  hazardous  material,  that  are  not 
substantively  the  same  as  a  provision  of  this 
chapter,  a  regulation  prescribed  under  this 
chapter,  or  a  hazardous  materials 
transportation  security  regulation  or  directive 
issued  by  the  Secretary  of  Homeland  Seciuity 
(the  "covered  subjects  test").'^ 

The  Research  and  Special  Programs 
Administration  ("RSPA")  has  enacted 
regulations  under  which  "any  person  .  .  . 
directly  afiiected  by  any  requirement  of  a 
State,  political  subdivision,  or  Indian  tribe 
may  apply  for  a  determination  as  to  whether 
that  requirements  is  preempted  under  49 
U.S.C.  5125"  "  The  standards  established  by 
RSPA  for  determining  whether  a  requirement 
of  a  State,  political  subdivision,  or  Indian 
tribe  is  preempted  are  essentially  the  same  as 
the  standards  stated  in  49  U.S.C.  5125(a)(1) 
and  (2)  and  (b)(l).i9  For  the  piupose  of 
making  preemption  determinations,  RSPA 
has  defined  "substantially  the  same"  to  mean 
"that  the  non-Federal  requirement  conforms 
in  every  significant  respect  to  the  Federal 
requirement."  ^o 

The  HMR  have  been  promulgated  in 
accordance  with  the  HMTA's  (Srection  that 
the  Secretary  of  Transportation  "prescribe 
regulations  for  the  safe  transportation  of 
hazardous  materials  in  intrastate,  interstate, 
and  foreign  commerce"  21  The  HMR  "shall 
govern  safety  aspects  of  the  transportation  of 
hazardous  material  the  Secretary  considers 
appropriate."  22  "TransportaUon"  is  defined 
as  "the  movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement."" 


'6  See  49  U.S.C.  5125(a)(1)  and  (2). 

"  See  49  U.S.C.  5125(b)(1)(A)  and  (B). 

"49  CFR  107.201(a)(1). 

'»  See  49  CFR  107.'202(a)  and  (b). 

2°49CrR107.202(d}. 

"49  U.S.C.  5103(b). 

"49  U.S.C.  5103(b)(la)(B). 

"49  U.S.C.  §5102(12)  (emphasis  added).  Air 
France  is  aware  that  the  Department  has  issued  a 
Notice  of  Proposed  Rulemaking  seeking  to  clarify 
the  applicability  of  the  HMR  to  specific  functions 
and  activities,  including  loading,  unloading  and 
storage  of  hazardous  materials  during 
transportation.  Docket  No.  RSPA-9a-4952  (HM- 


IV.  The  Requirements  Contained  in  the 
Houston  Fire  Code  To  Submit  a  Hazardous 
Materials  lAanagement  Plan  and  a 
Hazardous  Materials  Inventory  Stirtement  in 
Order  To  Obtain  a  Permit  To  Handle  or  Store 
Hazardous  Materials  Should  Be  Preempted  in 
Accordance  With  DOT  Precedent  as  an 
Obstacle  to  the  Execution  of  the  HMTA  and 
the  HMR 

In  Inconsistency  Ruling  No.  IR-28  (San 
Jose),  55  FR  8884  (March  8, 1990),  RSPA  held 
that  a  local  ordinance  requiring  the 
submission  of  a  HMMP  and  a  HMIS  in  order 
to  obtain  a  permit  to  store  hazardous 
materials  incidental  to  transportation  is  an 
obstacle  to  the  execution  of  the  HMTA  and 
the  HMR  and  thus  preempted.  Since  the 
Houston  Fire  Department  is  imposing 
virtually  identical  HMMP  and  HMIS 
requirements  upon  Air  France  in  order  for 
the  carrier  to  obtain  a  permit  to  handle  or 
store  in  transit  hazardous  materials  at  its 
cai:go  facility  at  lAH.  these  requirements 
should  similarly  be  preempted  in  accordance 
with  IR-28  (San  Jose). 

The  Hazardous  Materials  Storage 
Ordinance  at  issue  in  IR-28,  which  was 
contained  in  the  San  Jose  Mtmicipal  Code, 
required  Yellow  Freight  System,  Inc., 
("Yellow  Freight")  to  obtain  a  Hazardous 
Materials  Storage  Permit  ("HMSP")  and 
submit  a  HMMP  to  operate  its  expanded 
trucking  terminal.^''  Among  several  other 
items,  San  Jose  required  that  a  HMIS, 
including  names,  hazard  classes  and  total 
quantities,  be  included  in  the  HMMP.^s 
Yellow  Freight  argued  that  the  fluid  nature 
of  the  commerce  through  its  facility  made  it 
impossible  to  comply  with  San  Jose's 
inventory  requirements.  ^^ 

While  RSPA's  Director  of  the  Office  of 
Hazardous  Materials  Transportation  noted 
that  "State  and  local  permits  for  hazardous 
materials  transportation  are  not  per  se 
inconsistent  [and]  their  consistency  depends 
upon  the  nature  of  their  requirements!,]"  ^^ 
the  Director  went  on  to  state  that: 
a  state  or  local  permitting  system  which 
prohibits  or  requires  certain  hazardous 
materials  transportation  activities  depending 
upon  whether  a  permit  has  been  issued 
(regardless  of  whether  the  activity  is  in 
compliance  with  the  HMR),  applies  to 
selected  hazardous  materials  *  •  *  involves 
extensive  information  and  dociunentation 
requirements  [such  as  a  HMMP  and  a  HMISJ, 
and  contains  considerable  discretion  as  to 
permit  issuance,  is  inconsistent  with  the 
HMTA  and  the  HMR. 


223),  66  FR  32420  Oune  14,  2001).  Under  the 
proposed  rule,  "storage  incidental  to  movement" 
would  be  defined  as: 

"Storage  of  a  transport  vehicle,  freight  container, 
or  package  containing  a  hazardous  material  between 
the  time  that  a  carrier  takes  physical  possession  of 
the  hazardous  material  for  the  purpose  transporting 
it  until  the  package  containing  the  hazardous 
material  is  physically  delivered  to  the  destination 
indicated  on  a  shipping  document,  package 
marking,  or  other  medium.  *  *  *"  66  Fed.  Reg.  at 
32448. 

2*  See  id  at  8885. 

^^  See  id. 

2»  See  id  at  8888. 

^' Id  at  8890  (citation  omitted). 


'Cumulatively,  these  factors  constitute 
unauthorized  prior  restraints  on  shipments  of 
hazardous  materials  that  are  presumptively 
safe  based  on  their  compliance  with  Federal 
regulations/ 28 

The  Director  concluded  that  "the  City's 
discretionary  and  burdensome  permit/ 
approval  requirements  for  the  storage  of 
hazardous  materials  incidental  to  their 
transportation  (e.g.,  at  motor  carrier 
terminals)  are  inconsistent  and  thus 
preen4)ted."2» 

With  respect  to  San  Jose's  HMMP  and 
HMIS  requirement,  the  Director  noted  that 
"[ijnformation  and  documentation 
requirements  as  prerequisites  to  hazardous 
materials  transportation  have  been 
considered  on  many  prior  occasions.  Where 
such  requirements  exceed  Federal 
requirements,  they  have  been  found  to  create 
potential  delay  or  diversion  of  hazardous 
materials  transportation,  to  constitute  an 
obstacle  to  the  execution  of  the  HMTA  and 
the  HMR,  and  thus  to  be  inconsistent"  ^  The 
Director  stated  that  "the  HMTA  and  HMR 
provide  sufficient  information  and 
dociunentation  requirements  for  the  safe 
.  transportation  of  hazardous  materials;  state 
and  local  requirements  in  excess  of  them 
constitute  obstacles  to  implementation  of  the 
HMTA  and  HMR  and  thus  are  inconsistent 
with  them."  ai  The  Director  went  on  to  find 
that: 

the  City  of  San  Jose  has  imposed  extensive 
(practically  exhaustive),  extremely  detailed, 
burdensome,  open-ended,  vague  and 
impossible-to-comply-with  information  and 
docimientation  requirements  as  a  condition 
precedent  to,  inter  alia,  the  storage  of 
hazardous  materials  incidental  to  the 
transportation  thereof  without  regard  to 
whether  that  transportation-related  storage  is 
in  compliance  with  the  HMR.  For  example, 
the  detailed  information  required  to  be 
provided  concerning  the  identity  and 
quantity  of  hazardous  materials  (and  other 
materials)  which  a  transportation  carrier 
might  store  at  its  facility  during  a  given  year 
is  impossible  to  compile  and  provide  in 
advance  because  a  common  carrier  is  at  the 
mercy  of  its  customers,  including  the  general 
public,  who  may  without  advance  notice 
offer  to  the  carrier  for  transportation  virtually 
any  quantity  of  any  of  the  thousands  of 
hazardous  materials  listed  in,  or  covered  by 
theHMR.^i 

The  Director  also  foimd  that  San  Jose's 
information  and  documentation 
requirements,  insofar  as  they  relate  to 
hazardous  materials  to  be  stored  at  a  fedlity 
incidental  to  transportation,  constitute  an 
inconsistent  advance  notice  requirement 
since  they  have  the  potential  to  delay  and 
redirect  traffic.^a 


=8/d  (quoting  Inconsistency  Ruling  No.  IR-19  (the 
Inconsistency  Ruling  underlying  the  Ninth  Circuit's 
decision  in  Southern  Pac.  Transp.  Co.  v.  Public 
Serv.  CoBunn  of  Nevada.  909  F.  2d  352  (9th  Cir. 
1990)  discussed  below). 

^9 Wat  8890-91. 

3" Wat  8891. 

"W  (citing  IR-19). 

^^  W  (emphasis  added). 

"  See  id  (citing  IR-8  (Appeal)  and  IR-16). 
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As  the  Diractor  coirectiy  explained: 
It  is  impossible  for  a  common  carrier  to 
comply  with  the  City's  requirements 
concerning  advance  identification  of 
hazardous  materials  and  quantities  thereof. 
As  a  result,  when  the  carrier/focility  operator 
receives  or  is  oSered  hazardous  materials  not 
previously  identified  or  in  quantities 
exceeding  those  projected,  it  foces  a 
dilemma:  Whether  to  comply  with  its 
obligations  under  the  HMR  to  transport  the 
materials  without  delay,  to  hold  the  materials 
pending  an  amended  apphcation  to  the  City, 
to  divttt  the  materials  to  another  jurisdiction 
for  any  necessary  transportation-related 
storage,  or  to  violate  its  common  carrier 
obligation  by  refusing  to  accept  any  such 
materials.^ 

The  Director  also  found  that  "the  City's 
information  requirements  are  inconsistent 
with  the  HMR  insobr  as  they  require 
emergency  response  information  as  a . 
prerequisite  to  the  loading,  unloading,  and 
storage  of  hazardous  materials  incidental  to 
their  transportation."  ^^  In  reaching  this 
conclusion,  the  Director  stated  that: 

With  the  promulgation  of  these  regulations 
[49  CFR  Part  172.  subpart  G),  RSPA's 
emergency  response  information 
requirements  for  hazardous  materials 
transportation,  including  the  loading, 
unloading,  or  storage  incidental  to  such 
transportation  exclusively  occupy  that  field. 
TherefOTe,  state  and  local  requirements  not 
identical  to  these  HMR  provisions  will  cause 
confusion  concerning  the  nature  of  such 
requirements,  undermine  compliance  with 
the  HMR  requirements,  constitute  obstacles 
to  implementation  of  those  provisions,  and 
thus  be  inconsistent  and  preempted. ^^ 

The  rationale  used  by  the  Department  to 
preempt  the  HMMP  and  HMIS  permit 
requirements  in  IR-28  (San  Jose)  applies  with 
equal  force  with  respect  to  the  present 
Houston  requirements.  In  IR-28  (San  Jose), 
the  Department  found  that  where  extensive 
information  and  documentation  is  required 
in  order  to  obtain  a  permit  (such  as  with  a 
HMMP  and  a  HMIS),  such  requirements 
might  constitute  an  unauthorized  prior 
restraint  on  the  shipment  of  hazardous 
materials.  With  respect  to  the  HMIS,  the 
.  Department  held  that  detailed  information 
concerning  the  identity  and  quantity  of 
hazardous  materials  that  a  carrier  might  store 
at  its  facility  incidental  to  transportation  is 
impossible  to  compile  and  provide  in 
advance  since  such  uifonnation  depends  on 
what  the  carrier's  oistomers  choose  to  ship. 
The  Department  also  found  that  extensive 
information  and  documentation 
requirements,  insofar  as  they  relate  to 
hazardous  materials  to  be  stored  at  a_facility 
incidental  to  transportation,  might  constitute 
an  incotisistent  advanced  notice  requirement 
since  they  have  the  potential  to  delay  and 
redirect  traffic.  Finally,  DOT  found  that  the 
HMR  exclusively  occupy  the  field  of 
emergency  response  iniformation 
requirements  for  the  transportation  of 
hazardous  materials.  In  this  Application,  Air 
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France  re  ipectfully  request  that  RSPA  follow 
its  dedsil  n  in  IR-28  f  San  Jose)  by  holding 
that  the  v  rtually  identical  HMMP  and  HMIS 
permit  re  [uirements  contained  in  the 
Houston  I  'ire  Code  are  similarly  incidental  to 
their  mov  sment  by  air  at  the  Air  France  cargo 
facility  at  lAH. 

A  similar  Department  Inconsistency  Riding 
was  upheld  by  the  Ninth  Circuit  Court  of 
Appeals  ib  Southern  Pac.  Tmnsp.  Co.  v. 
PuWic  Serv.  Conmi'n  of  Nevada,  909  F.2d 
352  (9th  Cir.  1990).  There  the  Ninth  Circuit 
reversed  an  order  of  the  district  court 
granting  summary  judgment  to  the  Public 
Service  Commission  of  Nevada  ("PSC")  and 
reinstated  the  DOT  Inconsistency  Ruling.  In 
that  case,  Southern  Pacific  Transportation 
Company  ("SPTC")  argued  that  PSC 
regulatioi  is  requiring  rail  carriers  to  obtain  an 
annual  pi  irmit  prior  to  loading,  unloading, 
transferri  ig  or  storing  hazardous  material  on 
railroad  { roperty  within  the  state  of  Nevada 
were  prei  mpted  by  the  HMTA  and  the 
Federal  B  ailroad  Safety  Act.^^  In  order  to 
obtain  th(  \  permit,  applicants  were  required 
to  submil ,  among  several  other  items,  "[a] 
summary  of  all  hazardous  material  carried  by 
the  railra  id  during  the  proceeding  12 
monthsf.  "'■ 

In  reversing  the  district  court's  decision  for 
failing  to  accord  sufficient  deference  to  the 
underlying  Inconsistency  Ruling  issued  by 
DOT  (IR-.19  (Appeal),  53  FR  11600  (April  7, 
1988)),  t]|e  Ninth  Circuit  stated  that: 

The  D<  IT  foimd  that  its  regulations  and  the 
Nevada  r  »gulations  address  many  of  the  same 
matters. '.  'or  instance,  it  found  that  several  of 
its  own  r  »gulations  already  addressed  storage 
incident  o  the  transportation  of  hazardous 
materials ,  the  primary  focus  of  the  Nevada 
regulatio  is  *   *   *  Because  the  Nevada 
regulatio  is  address  matters  already  covered 
by  the  fei  ieral  regulations,  impose  substantial 
burdens  )n  applicants,  and  create  tbe  risk  of 
confusioi  I,  conflicts,  and  delays,  the  DOT 
determin  ad  that  they  were  inconsistent  with 
the  feder  il  regulations.'® 

The  CO  Lirt  went  on  to  cite  numerous  HMR 
provisions  that  address  loading,  unloading, 
and  stor^e  (including  temporary  storage)  of 
hazardous  materials  during  carriage  by  rail, 
concludi  tig  that  "(ajt  least  one  Federal  court 
has  recei  tly  held  that  'the  extent  of  Federal 
regulatio  n  in  the  area  of  transportation, 
loading,  inloading  and  storage  of  hazardous 
material!  is  comprehensive.' "  *"  The  court 
found  thfct  "(dlespite  DOT'S  extensive 
regulation  of  loading,  unloading,  transfer  and 
storage  incidental  to  the  transportation  of 
hazardous  materials,  the  Nevada  regulations 
require  a  carrier  to  obtain  an  annual  permit 
prior  to  angaging  in  these  activities  within 
the  State  of  Nevada.  The  Nevada  regulations, 
thus,  ere  ite  a  separate  regulatory  regime  for 
these  act  vities,  fostering  confusion  and . 
frustrating  Congress'  goaJ  of  developing  a 
uniform,  national  scheme  of  regulation."  *'  In 
additiom  the  court  noted  that  "Federal 


3'  See  i( 

"Hat 

§70S.33a(e)) 

»Wat 

«Wat 

Bayonne, 


at  353. 
154  (citing  Nev.  Admin.  Code 


155-56. 

157  (quoting  Consolidated  Rail  Corp.  v. 
724  F.  Supp.  320,  330  (D.N.).  1989)). 
4>/(fat  158. 


regidations  also  impose  specific  information 
and  documentation  requirements  deemed 
necessary  for  the  safe  transportation  of 
hazardous  materials.  *  *  *"  and  that  the 
Nevada  regulations  "indicate  the  State's 
attempt  to  regulate  areas  clearly  addressed  in 
the  Federal  regulations."  *' 

The  same  can  be  said  of  the  HMMP  and  the 
HMIS  requirements  contained  in  the  Houston 
Fire  Code.  For  example,  despite  the  fact  that 
49  CFR  172.600(c)(2j  requires  emergency 
response  information  to  oe  immediately 
available  to  any  Federal,  State  or  local 
government  agency  representative  that 
responds  to  an  inddent  involving  a 
hazardous  material  (including  providing  the 
basic  description  and  technical  name  of  the 
hazardous  material  as  required  by  §§  172.202 
and  172.203(k),  the  ICAO  Technical 
Instruction,  the  IMDG  Code  or  the  TDR 
Regulations  as  required  by  §  172.602(a)(1)), 
Air  France  is  also  required  by  the  Fire  Code 
to  submit  a  HMIS  on  which  it  must  list  all 
hazardous  materials  that  it  might  store  in  its 
cargo  facility,  including  the  common  names 
or  trade  names  of  the  hazardous  materials 
and  the  maximum  aggregate  quantity  stored 
at  any  one  time.*'  In  addition  to  being 
impossible  to  accurately  compile  and  provide 
in  advance  because  the  amount  and  type  of 
hazardous  materials  that  are  present  at  the 
Air  France  cargo  facility  is  a  function  of  what 
its  customers  choose  to  ship,  such  a 
requirement  also  indicates  an  attempt  by  the 
Houston  Fire  Department  to  regulate  an  area 
(emergency  response  information)  that  is 
already  addressed  in  the  HMR. 

Moreover,  the  confusion  that  the  court  in 
Southern  Pac.  suggested  would  be  fostered 
by  two  separate  regulatory  regimes  is 
illustrated  by  the  inability  of  Air  France  to 
comply  with  the  HMIS  requirement  to 
provide  common  names  or  trade  names  for 
the  hazardous  material  shipped  through  its 
cargo  facility  at  lAH.  Neither  the  common 
names  nor  trade  names  of  hazardous 
materials  are  required  by  the  HMR  to  be 
included  on  a  carrier's  shipping  papers.  Air 
France  should  not  be  required  to  retain  a  fire 
protection  engineering  Gim  to  conduct  a 
survey  of  prior  shipping  papers  and 
investigate  the  common  names  and  trade 
names  of  the  hazardous  materials  with  the 
shippers  and  manufocturers  of  the  materials 
in  order  to  provide  this  information  to  the 
Fire  Department  At  best,  conducting  such  a 
time-consuming  and  expensive  survey  only 
results  in  a  sampling  of  the  common  names 
and  trade  names  of  the  various  hazardous 
materials  shipped  through  the  Air  France 
warehouse  and  might  not  even  accurately 
reflect  which  materials  are  actually  present 
in  the  facility  at  any  given  time.  For  these 
reasons,  the  local  Houston  permit,  HMIS  and 
Hh^{P  requirements  should  be  preempted  by 
the  Department  as  obstacles  to  the  execution 
of  the  HMTA  and  the  HMR. 

Interestingly,  the  Houston  Fire  Code  permit 
requirements  have  been  the  subject  of  a  prior 
DOT  preemption  proceeding.  In  Preemption 
Determination  Na  PD-14(R),  64  FR  33949 
(June  24, 1999),  RSPA  affirmed  its  earlier 
Preemption  Determination  (No.  PD-14(R},  63 


"Id. 

«3  Fire  Code  App.  D-E,  $  2.1 
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FR  67506  (December  7, 1998))  finding  that 
certain  provisions  of  the  Houston  Fire  Code 
(the  1994  edition  of  the  Uniform  Fire  Code), 
including  the  pennit  requirements  in 
§105.8.h.l,  §8001.3.1,  §105.8.f.3  and 
§  7901.3.1  were  not  preempted  (to  the  extent 
that  these  sections  require  a  pennit  for  a 
vehicle  to  transport  hazardous  materials  in 
commerce  within  the  City)  because  the  local 
Fire  Code  provisions  by  explicit  exception 
did  not  apply  to  the  transportation  of 
hazardous  materials  subject  to  the  HMR.*«  In 
PD-14(R),  the  Association  of  Waste 
Hazardous  Materials  Transporters 
("AWHMT")  had  challenged  certain 
provisions  of  the  Fire  Code,  including 
provisions  requiring  inspections  and  fees  in 
order  to  obtain  an  annual  permit  for  cargo 
tank  motor  vehicles  to  pickup  or  dehver 
hazardous  materials  within  the  City.-'s  in  that 
case,  RSPA  reasoned  that  the  specific 
exceptions  in  §§7901.1.1  and  8001.1.1  for 
transportation  "in  accordance  with"  DOT 
regulations  makes  it  clear  that  the  Fire  Code 
is  not  intended  to  apply  to  vehicles  when 
they  are  transporting  hazardous  materials 
subject  to  the  HMR.<6  RSPA  therefore 
concluded  that  there  was  no  inconsistency 
with  Federal  hazardous  material 
transportation  law  or  the  HMR  when  the  Fire 
Code  is  properly  applied  in  this  manner.*'' 
In  reaching  this  conclusion,  RSPA  noted 
that: 

the  City  specifically  acknowledged  that  the 
'express  exceptions  for  DOT-regulated 
activities'  in  Sees.  7901.1.1  and  8001.1.1 
mean  that  'the  Fire  Code  should  not  be  read 
as  applicable  to  over-the-road  (off-site) 
transportation*  *  *'.  The  City  elaborated 
that  'permits  will  not  be  required  for  DOT- 
regulated  activities'!.]*^ 

In  its  initial  Preemption  Determination, 
RSPA  noted  that  the  City  had  stopped 
requiring  permits  of  vehicles  meeting  DOT 
requirements.''^  RSPA  concluded  that 
[bjecause  the  City  now  correctly  equates  the 
exceptions  in  the  Houston  Fire  Code  for 
vehicles  'meeting  DOT  requirements'  with 
'subject  to  regulation  by  DOT'  under  the 
HMR,  AWHMT's  challenges  to  these 
requirements  have  become  moot."  so 

While  AWHMT  did  not  challenge  the 
City's  requirements  that  apply  to  a  facility 
that  stores  hazardous  materials,  as  opposed 
to  vehicles  that  move  those  materials,  RSPA 
nevertheless  undertook  a  discussion  of  the 
issue  stating  that: 

RSPA  has  long  encouraged  States  and 
localities  to  adopt  and  enforce  requirements 
on  the  transportation  of  hazardous  materials 
that  are  consistent  with  the  HMR.  See,  e.g , 
PD-12(R),  60  FR  at  62530.  This  applies  to  ' 
storage  that  is  incidental  to  the  movement  of 
hazardous  materials  in  commerce,  as  well  as 
the  actual  movement  of  those  materials.  The 
enforceability  of  non-Federal  requirements 
on  'incidental'  storage  depends  on  the 


♦•  64  FR  at  33953. 

*^  See  id  at  33949. 

«  See  id  at  33951. 

*^  See  id. 

*'Id  (emphasis  added). 

"  See  (No.  PD-14(R),  63  FR  at  67510. 

"64  FR  at  33951. 


consistency  of  those  requirements  with  the 
HMR  and,  of  course,  the  applicability  of  the 
requirements  themselves  in  terms  of 
exceptions  such  as  Sees.  7901.  J. 1  and 
8001.1.1  of  the  Uniform  Fire  Code.^^ 

Citing  IR-28  (San  Jose),  RSPA  reiterated  its 
position  that: 

detailed  information  required  to  be  provided 
concerning  the  identity  and  quantity  of 
hazardous  materials  (and  other  materials) 
which  a  transportation  carrier  might  store  at 
its  facility  during  a  given  year  is  impossible 
to  compile  and  provide  in  advance  because 
a  common  carrier  is  at  the  mercy  of  its 
customers,  including  the  general  public,  who 
may  without  advance  notice  offer  to  the 
carrier  virtually  any  quantity  of  any  of  the 
thousands  of  hazardous  materials  listed  in,  or 
covered  by,  the  HMR.'^ 

RSPA  concluded  that  "(t]o  to  the  extent 
that  the  exceptions  in  Sees.  7901.1.1  and 
8001.1.1  mean  that  provisions  of  the  Uniform 
Fire  Code  do  not  apply  to  transportation  of 
hazardous  materials  in  commerce,  including 
inci4ental  storage,  that  result  derives  bom 
the  plain  language  of  the  Uniform  Fire  Code 
and  not  from  any  inconsistency  with  the 
HMR.  S3 

Although  RSPA  held  in  Preemption 
Determination  No.  14(R)  that  the  permit 
requirements  contained  in  §  105.8.h.l, 
§  8001.3.1,  §105.8.f.3  and  §7901.3.1  of  the 
Fire  Code  were  not  preempted  by  Federal 
hazardous  materials  law  (to  the  extent  that 
these  sections  require  a  permit  for  a  vehicle 
to  transport  hazardous  materials  in 
commerce  within  the  City),  RSPAs  holding 
rested  on  the  exceptions  contained  in  the 
Fire  Code  that  permits  are  not  required  for 
transportation  of  hazardous  materials  in 
accordance  vrith  DOT  requirements  and  the 
fact  that  the  city  had  stopped  requiring 
permits  for  the  activities  in  question. 

In  addiUon,  in  PD-14(R),  RSPA  specifically 
noted  that  the  enforceability  of  nOn-Federal 
requirements  on  incidental  storage  depends 
on  the  consistency  of  those  requirements 
with  the  HMR  and  the  applicability  of  the 
requirements  themselves  in  terms  of 
exceptions  contained  in  the  Houston  Fire 
Code.  The  Fire  Department,  however, 
assuredly  is  not  enforcing  its  permit 
requirements  in  accordance  with  the  express 
terms  of  the  Houston  Fire  Code  [i.e.,  the 
exceptions  contained  in  §  105.8.h.l, 
§  105.8.f.3  and  §  7901.3.1  for  activity  where 
the  requirement  for  a  local  permit  has  been 
preempted  by  Federal  or  state  law)  since  it 
is  enforcing  the  permit  requirements  against 
carriers  such  as  Air  France  imder 
circumstances  that  have  already  been 
determined  to  be  preempted,  including 
requiring  the  submission  of  a  HMMP  and  a 
HMIS  (see  e.g.,  IR-28  (San  Jose)  and 
Southern  Pac.  Transp.  Co.,  909  F.2d  352  (9th 
Cir.  1990)). 


V.  The  Fire  Departments  Hazardous 
Materials  Storage  Cabinet  Requirement 
Should  Also  Be  Preempted  as  an  Obstacle  to 
the  Execution  of  the  HMTA  and  the  HMR 

The  hazardous  materials  storage  cabinet 
requirement  imposed  by  the  Houston  Fire 
Department  on  Air  France  pursuant  to 
Exhibit  6  should  also  be  preempted  by  the 
HMTA  and  the  HMR."  This  requirement  is 
an  obstacle  to  compliance  with  specific  HMR 
provisions  and  conflict  with  the 
Department's  ruling  in  IR-28  (San  Jose). 

In  IR-28  (San  Jose),  RSPA  noted  that  "state 
or  local  prohibition  of  transportation-related 
storage  at  places  where,  and  at  times  when, 
the  HMR  allow  such  storage  is  inconsistent 
with  the  HMTA  and  the  HMR."  ss  jn  that 
case.  Yellow  Freight  had  complained  that  the 
City  of  San  Jose  desired  to  have  every 
shipment  of  hazardous  material  that  is  not 
moving  directly  across  the  dock  into  an 
immediately  available  vehicle  moved  instead 
into  one  of  a  series  of  specially  constructed 
and  segregated  storage  bunkers,  with 
materials  divided  by  hazard  classification. ^^ 
Yellow  Freight  maintained  that  the 
movement  of  these  materials  in  and  out  of 
such  bunkers  would  cause  confusion,  delay 
and  safety  problems  for  its  employees.^^ 

In  addressing  the  secondary  containment 
and  segregation  requirements  for  hazardous 
materials  imposed  by  San  Jose,  the  Director 
noted  that  §  177.848(f)  (now  §  177.848(d)) 
provided  that  "[hjazardous  materials  must 
not  be  loaded,  transported,  or  stored  together, 
except  as  provided  in'  a  detailed  Segregation' 
and  Separation  Chart  of  Hazardous  Materials, 
which  is  a  part  of  that  Section."  *« 
Accordingly,  the  Director  found  that: 

State  or  local  imposition  of  cpntainment  or 
segregation  requirements  for  the  storage  of 
hazardous  materials  incidental  to  thf 
transportation  thereof  different  from,  or 
additional  to  those  in.  §  177.848(0  of  the 
HMR  [which  applies  to  carriage  by  public 
highway]  create  confusion  concerning  such 
requiremenU  and  [increase]  the  likelihood  of 
noncompliance  with  §  177.848(f).  Since  such 
state  or  local  requirements,  therefore,  are 
obstacles  to  the  execution  of  an  HMR 
provision,  they  are  inconsistent  with  the 
HMR — insofar  as  they  apply  to 
transportation-related  storage.** 

The  Houston  Fire  Department's 
requirement  that  Air  France  use  a  hazardous 
materials  storage  cabinet  for  the  temporary 
storage  of  certain  in  transit  hazardous 
materials  also  has  the  potential  to  create 
confusion  and  increase  the  likelihood  of 
noncompliance  vdth  the  hazardous  materials 
segregation  and  separation  rules  established 
for  air  carrier  cargo  facilities  contained  in 


"  Id  at  33952  (emphasis  added). 

"Id. 

"Id. 


**  Air  France  also  requests  that  Fire  Code 
§8001.10.6,  §8001.11.8.  §8003.1.3.3,  §7901.8. 
§  7902.5.9  and  §  7902.1.6  be  preempted  to  the 
extent  that  the  Fire  Department  reKes  on  these 
provisions  to  require  Air  France  to  use  a  hazardous 
materials  storage  cabinet. 

"  55  FR  at  8893  (citing  IR-19). 

**  See  id  at  8888. 

^- See  id. 

*" Wat 8893.   . 

"Id. 
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§  175.78  of  the  HMR.«>  Air  France  should  not 
be  required  to  choose  between  following  the 
Fire  Department's  storage  requirements  or 
complying  with  the  segregation  and 
separation  requirements  contained  in  the 
HMR. 

Let  us  be  clear  that  the  local  Houston 
requirement  is  clearly  restricting  storage  that 
is  incidental  to  transportation  subject  to  the 
HMR.  All  hazardous  material  shipments  at 
the  Air  France  lAH  facility  are  under  active 
shipping  papers  (through  air  waybills);  they 
are  in  transit  prior  to  continuing 
transportation  by  truck  or  by  aircraft  to  the 
ultimate  consignee. 

The  local  Houston  requirement  to  store 
certain  in  transit  hazardous  materials  in  a 
storage  cabinet  also  has  the  potential  to 
create  delays  and  diversions  in  the 
transpj)rtation  of  such  materials.  Obviously, 
the  storage  cabinet  required  by  the  Fire 
Department  is  only  able  to  hold  a  limited 
amount  of  hazardous  materials,  i.e.,  48  55- 
gallon  drums.  When  the  cabinet  is  full  (or 
other  incompatible  hazardous  materials  are 
already  stored  in  the  cabinet)  hazardous 
materials  may  have  to  be  shipped  through 
other  jurisdictions  using  a  more  circuitous 
routing  in  order  to  reach  their  final 
destination.  Thus,  the  Fire  Department's 
storage  cabinet  requirement  could  have  a 
direct  impact  on  the  length  of  time  certain 
shipments  of  hazardous  materials  remain  in 
transit  thereby  increasing  the  risk  associated 
with  their  transportation.  In  fact,  within  the 
first  few  days  of  using  the  storage  cabinet.  Air 
France  had  to  delay  for  two  days  the 
acceptance  of  a  shipment  of  flammable  liquid 
due  to  the  lack  of  space  in  the  cabinet.  As 
RSPA  noted  in  IR-28  (San  Jose)  "Itlhe 
manifest  purpose  of  the  HMTA  and  the 
Hazardous  Materials  Regulations  is  safety  in 
the  transportation  of  hazardous  materials^ 
Delay  in  such  transportation  is  incongruous 
with  safe  transportation."  ^' 

In  addition,  if  the  Fire  Department's 
storage  cabinet  requirement  is  allowed  to 
remain  in  place.  Air  France  will  be  required 
to  load  and  unload  certain  hazardous 
materials  into  and  out  of  the  cabinet 
increasing  the  number  of  times  that  the 
hazardous  materials  are  handled.  As  one 
court  has  recognized,  "the  more  frequently 
hazardous  material  is  handled  during 
transportation,  the  greater  the  risk  of  mishap. 
Accordingly,  these  provisions  [the  HMTA) 
require  that  the  material  reach  its  destination 
as  quickly  as  possible,  with  the  least  amount 
of  handling  and  temporary  storage."  ^^  Since 
the  hazardous  materials  storage  cabinet  being 
required  by  the  Houston  Fire  Department  has 
the  potential  to  create  delays  and  diversions 
in  the  transportation  of  hazardous  materials 
and  will  increase  the  amount  that  the 
materials  are  required  to  be  handled,  this 
requirement  should  be  preempted  as  an 
obstacle  to  the  execution  of  the  HMTA  and 
the  HMR. 


Given 
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"'%  175.78  provides  a  similar  hazardous  materials 
Mgragation  and  separation  chart  for  air  carriers 
(including  air  carrier  cargo  facilities)  as  that  found 
inSi77.e4e(d).  ,     _ 

•»  55  FR  at  8892. 

"  Consolidated  Rail  Corp.  v.  Bayonne,  724  F. 
Supp.  320,  330  (D.N.).  1989). 


1  he  obvious  potential  for  delays  and 
diversioi  is  in  the  transportation  of  hazardous 
materiali  associated  with  the  Houston  Fire 
Department's  storage  cabinet  requirement, 
the  current  situation  can  easily  be 
distinguished  from  PD-12(R),  62  Fed.  Reg. 
15970  (illpril  3,  1997),  in  which  RSPA 
reversed  its  earlier  decision  in  the  same 
proceed]  ag  concluding  that  certain  secondary 
containn  lent  requirements  of  the  New  York 
State  De  >artment  of  Environmental 
Conservi  tion  were  not  preempted  due  to  a 
lack  of  ii  [formation  from  which  to  determine 
that  the  i  equirements  actually  cause  delays 
or  diver!  ions  in  the  transportation  of 
hazardoi  is  materials. 

Nor  is  there  a  rational  and  compelling  local 
govermn  ental  interest  for  requiring  Air 
France  ti  i  use  storage  cabinets  to  store  certain 
in  transi  hazardous  materials  in  its 
warehou  se  while  not  imposing  the  same 
requiren  ent  on  comparably  constructed 
retail  esl  iblishments  like  a  Home  Depot  or  a 
Wal-Malt.  According  to  Table  7902. 5-A,  Air 
France  L  i  required  to  store  a  shipment  of 
paint  thi  nner  (a  class  I-B  flammable  liquid) 
over  12(1  gallons  in  a  storage  cabinet  (the  Air 
France  fkcility  is  equipped  with  an  approved 
automat  c  sprinkler  system),  while  Table 
7902.5-  I  provides  a  15,0Q0-gallon  to  30,000- 
gallon  e:  :emption  (depending  on  the  size  of 
the  store )  for  paint  thinner  stored  in  retail 
establisl  ments.  The  Houston  Building  Ck)de 
also  app  Bars  to  provide  an  exception  to  the 
city's  H-  jccupancy  requirements  for 
wholesa  e  and  retail  establishments  that  store 
flammal  le  and  combustible  liquids.^^  The 
irration)  1  nature  of  the  Fire  Department's 
differinj  treatment  of  these  two  types  of 
facilitiei  becomes  even  more  apparent  when 
one  con  tiders  that  hazardous  materials 
tempora  rily  stored  in  the  Air  France 
wareho)  ise  will  have  the  added  security  of 
being  ei  closed  in  DOT-approved  packaging 
renderiilg  them  suitable  for  carriage  by  air; 
hazardous  materials  stored  in  retail 
establis^ents,  on  the  other  hand,  are  most 
likely  packaged  and  stored  in  ordinary  boxes 
or  othei  types  of  containers.  Absent  a  rational 
and  con  ipelling  regulatory  scheme,  any  claim 
of  local  governmental  interest  must  be 
rejected  and  the  local  requirement  preempted 
as  an  ot  stacle  to  the  execution  of  the  HMTA 
and  the  HMR. 

VI.  Con  elusion 

Pursi  ant  to  49  CFR  107.2t)5(b),  Afr  France 
respect:  ully  requests  that  a  notice  of  this 
Applict  tion  be  published  in  the  Federal 
Registef  with  an  opportunity  for  public 
commett.  Air  France  further  requests  that 
upon  c<  nsideration  of  the  comments  received 
and  the  prior  Inconsistency  Rulings, 
Preemp  tion  Determinations  and  court 
decisions  discussed  in  this  Application,  that 
RSPA  ilsue  a  determination  finding  that:  (1) 
the  Haz  irdous  Materials  Management  Plan 
and  Ha:  lardous  Materials  Inventory 
Statemt  nt  provisions  contained  in  the 
Housto:  I  Fire  Code  are  preempted  to  the 
extent  I  lat  these  items  are  required  to  be 
submiti  9d  in  order  for  Air  France  to  obtain 


a  permit  to  handle  or  store  in  transit 
hazardous  materials  at  its  cargo  facility  at 
George  Bush  Intercontinental  Airport;  and  (2) 
the  Houston  Fire  Department's  requirement 
that  Air  France  use  a  hazardous  materials 
storage  cabinet  for  the  storage  of  certain  in 
transit  hazardous  materials  is  preempted. 

VII.  Certification 

Pursuant  to  49  CFR  107.205(a).  I  hereby 
certify  that  a  copy  of  this  Application  has 
been  sent  via  first  class  mail  postage  pre-paid 
with  an  invitation  to  submit  comments  to: 

Randy  Rivin,  Esquire,  Legal  Department,  City 
of  Houston,  P.O.  Box  1562,  Houston,  TX 
77251-1562. 

Mr.  Richard  M.  Vacar,  Director  of  Aviation, 
Bush  Intercontinental  Airport,  P.O.  Box 
60106,  Department  of  Aviation,  Houston, 
TX  77205-0106. 
Dated:  October  15,  2003. 
Respectfully  submitted, 

Michael  F.  Goldman, 

L.  Jeffrey  Johnson, 

Silverberg,  Goldman  S- Bikaff,  LLP.,  1101 

30th  Street.  NW..  Suite  120,  Washington,  DC 

20007.  Counsel  for  Societe  Air  France. 
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B^  See  i  307.9,  paragraph  4  of  the  Building  Code 
of  the  C]  y  of  Houston,  the  2000  edition  of  die 
Intemati  anal  Building  Code  as -adopted  with  certain 
amendn  ents,  attached  hereto  as  Exhibit  9. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tlie  Comptroller  of  the 
Currency 

Office  of  Thrift  Supervision 

FEDERAL  RESERVE  SYSTEIM       , 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Acthrities:  Proposed  Collection; 
Comment  Reqiiest 

AGENCIES:  Office  of  the  Comptroller  of 
the  Ctirrency  (OCC),  Treasury;  Office  of 
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Thrift  Supervision  (OTS),  Treasury; 
Board  of  Governors  of  the  Federal 
Reserve  System  (Board);  and  Federal 
Deposit  Insurance  Corporation  fFDIC). 
ACTION:  Joint  notice  and  request  for 
comment. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  OTS,  the 
Board,  and  the  FDIC  (the  "agencies") 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  of  which  the  agencies  are 
members,  has  approved  the 
agencies 'publication  for  public 
comment  of  a  proposal  to  extend, 
without  revision,  the  Report  on 
Indebtedness  of  Executive  Officers  and 
Principal  Shareholders  and  their 
Related  Interests  to  Correspondent 
Banks  (FFIEC  004),  which  are  currently 
approved  information  collections.  At 
the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  FFIEC  and  the 
agencies  should  modify  the  report.  The 
agencies  will  then  submit  the  report  to 
OMB  for  review  and  approval. 
DATES:  Comments  must  be  submitted  on 
or  before  January  12,  2004. 

ADDRESSES:  hiterested  parties  are 
invited  to  submit  vmtten  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
niimber,  will  be  shared  among  the 
agencies. 

OCC:  Comments  should  be  sent  to  the 
Office  of  the  Comptroller  of  the 
Currency,  Public  Information  Room, 
Mailstop  1-5,  Attention:  1557-0070, 
250  E  Street.  SW.,  Washington,  DC 
20219.  Due  to  delays  in  paper  mail 
delivery  in  the  Washington  area, 
commenters  are  encouraged  to  submit 
.comments  by  fax  or  e-mail.  Comments 
may  be  sent  by  fax  to  (202)  874-4448, 
or  by  e-mail  to 

regs.cominents@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

OTS:  Information  Collection 
Conunents,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington,  DC  20552, 
Attention:  1550-0075,  Fax  nimiber  (202) 
906-6518,  or  e-mail  to 


infocollection .  comments@ots.  treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
conunents  at  the  Public  Reading  Room, 
-    1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

Board:  Written  comments,  which 
should  refer  to  "FFIEC  004,  710O-0034" 
may  be  mailed  to  Ms.  Jennifer  J. 
Johnson,  Secretary,  Board  of  Governors 
of  the  Federal  Reserve  System,  20th  and 
C  Streets,  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
electronic  mail  to 

regs.conmients@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  (202)  452-3819  or  (202) 
452-3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  room  M-P-500  between  9 
a.m.  and  5  p.m.  on  weekdays  piusuant 
to  section  261.12,  except  as  provided  in 
261.14,  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E;  Feldman. 
Executive  Secretary,  Attention: 
Comments/Legal,  Federal  Deposit 
Insiu-ance  Corporation,  550  17th  Street, 
N.W.,  Washington,  D.C.  20429.  All 
comment  should  refer  to  "FFIEC  004, 
3064-0023."  Commenters  are 
encouraged  to  submit  comments  by  fax 
or  electronic  mail  [FAX  number  (202) 
898-3838;  hitemet  address: 
comments@fdic.gov].  Comments  also 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  Comments  may  be  inspected 
and  photocopied  in  the  FDIC  Pubhc 
Information  Center,  Room  100,  801  17th 
Street,  N.W.,  Washington,  D.C,  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Joseph  F.  Lackey,  Jr., 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503  or 
electronic  mail  to  jlackeyj@omb.eop.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  or  a  copy  of  the 
collection  may  be  requested  from: 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,'  (202)  874- 
5090.  Legislative  and  Regiilatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C.  20219. 

OTS:  Marilyn  Burton,  OTS  Clearance 
Officer,  (202)  906-6467,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washii^on,  DC.  20552. 

Board:  Cindy  Ayouch,  Federal 
Reserve  Board  Clearance  Officer,  (202) 
452-3829.  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  call  (202)  263-4869, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  D.C.  20551. 

FDIC:  Steven  F.  Hanft.  FDIC  Clearance 
Officer,  (202)  898-3907,  Legal  Division. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  N.W.,  Washington,  D.C/ 
20429. 

SUPPLEMENTARY  INFORMATION: 

Proposal  to  extend  for  three  years 
mthout  revision  the  fbllowing  currently 
approved  information  collection: 

Title:  Report  on  Indebtedness  of 
Executive  Officers  and  Principal 
Shareholders  and  their  Related  Interests 
to  Correspondent  Banks 
Form  Number:  FFIEC  004 
Frequency  of  Response:  Annually  (for 
executive  officers  and  principal 
shareholders),  and  on  occasion  (for 
national  banks,  state  member  b^iks, 
insured  state  nonmember  banks,  and 
savings  associations) 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit 
For  OCC: 

OMB  Number:  1557-0070 

Estimated  Number  of  Respondents: 
25,300  (23,000  executive  officers  and 
principal  shareholders  fulfilling  record 
keeping  burden,  2,300  national  banks 
fulfilling  record  keeping  and  disclosure 
burden) 

Estimated  Time  per  Response:  2.25 
hours 

Estimated  Total  Aimual  Burden: 
56,925 
For  OTS: 

OMB  Number:  1550-0075 

Estimated  Number  of  Respondents: 
4.336 

Estimated  Time  per  Response:  2.75 
hours 

Estimated  Total  Aimual  Burden: 
11.924 
Fot  Board: 
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OMB  Number:  7100-0034 

Estimated  Number  of  Respondents: 
4,955  (3,964  executive  officers  and 
principal  shareholders  fulfilling  record 
keeping  burden,  991  state  member 
banlcs  fulfilling  record  keeping  and 
disclosiu^  burden) 

Estimated  Time  per  Response:  1.12 
hours 

Estimated  Total  Annual  Burden: 
5,551 
For  FDIC: 

OMB  Number:  3064-0023 

Estimated  Number  of  Respondents: 
27,495  (21,996  executive  officers  and 
principal  shareholders  fulfilling  record 
keeping  burden,  5,499  insured  state 
nonmember  banks  fulfilling  record 
keeping  and  disclosure  burden) 

Estimated  Time  per  Response:  1.8 
hours 

Estimated  Total,  Annual  Burden: 
49,491 

General  Description  of  Report:  These 
information  collections  are  mandatory: 
12  U.S.C.  1972(2)(G)  (all);  12  U.S.C. 
1817(k),  12  CFR  31.2,  and  12  U.S.C.  93a 
(OCC);  12  U.S.C.  1468  and  12  CFR 
563.43  (OTS);  12  U.S.C.  375(a)(6)  and 
(10),  and  375{b)(10)  (Board);  and  12  CFR 
349.3  and  349.4  (FDIC).  In  general,  these 
information  collections  are  given 
confidential  treatment  (5  U.S.C.  552 
(b)(8)),  but  banks  and  saving 
associations  are  required  to  make 
certain  limited  disclosures. 

Abstract:  Executive  officers  and 
principal  shareholders  of  insured  banks 
and  saving  associations  must  file  with 
their  institution  the  information 
contained  in  the  FFIEC  004  report  on 
their  indebtedness  and  that  of  their 
related  interests  to  correspondent  b£^s. 
The  information  contained  in  the  FFIEC 
004  report  is  prescribed  by  statute  and 
regulation,  as  cited  above.  Banks  and 
saving^  associations  must  retain  these 
reports  or  reports  containing  similar 
information  and  fulfill  other  record 
keeping  requirements,  such  as 
furnishing  annually  a  list  of  their 
correspondent  banks  to  their  executive 
officers  and  principal  shareholders. 
Banks  and  saving  associations  also  have 
certain  disclosure  requirements  for 
these  information  collections. 

Current  Actions:  The  agencies 
propose  to  extend,  without  revision,  the 
FFIEC  004  report.  The  agencies  continue 
to  evaluate  the  record  keeping 
requirements  contained  in  their 
regulations  that  relate  to  the  FFIEC  004 
report.  Should  the  agencies  decide  to 
revise  these  regulations,  a  separate 
Federal  Register  notice  will  be 
published  inviting  comment  from  the 
public  on  the  proposed  revisions.  Any 
revisions  that  may  be  made  to  the 
agencies'  regulations  would  be 


subsequpntly  incorporated  into  these 
information  collections  (FFIEC  004). 

Request  for  Comment 

Commei  its  are  invited  on; 

a.  Wh  Jther  the  information 
collecti(  ns  are  necessary  for  the  proper 
perform  mce  of  the  agencies'  functions, 
includii  g  whether  the  information  has 
practica  utility; 

b.  The  accuracy  of  the  agencies' 
estimatas  of  the  burden  of  the 
information  collections,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Wa  rs  to  enhance  the  quality, 
utility,  i  nd  clarity  of  the  information  to 
be  colle(  rted; 

d.  Wa  fs  to  minimize  the  burden  of 
informa  ion  collection  on  respondents, 
includii  g  through  the  use  of  automated 
collectii  n  techniques  or  other  forms  of 
informa  ion  technology;  and 

e.  Esti  mates  of  capital  or  start  up  costs 
and  cos  s  of  operation,  maintenance, 
and  pur  ::hase  of  services  to  provide 
informa  ion. 

Coms  lents  submitted  in  response  to 
this  not  ce  will  be  shared  among  the 
agenciei  i.  All  comments  will  become  a 
matter  c  f  public  record.  Written 
comments  should  address  the  accuracy 
of  the  btu-den  estimates  and  ways  to 
minimi:  :e  biu'den  as  well  as  other 
relevani  aspects  of  the  information 
collectii  in  request. 


ACnON:  Notice. 


23,  2003. 
'  'enhundfield 

Director,  Legislative  and  Regulatory 
Division,  Office  of  the  Comptroller 


October 
Mark  J 

Assistan ' 
Activitie ! 
of  the  Currency 

Noven  iber  4,  2003. 
James  E.  Giileran, 

Director,  Office  of  Thrift  Supervision 

Board  oi  Governors  of  the  Federal  Reserve 
System,  November  6,  2003. 
Jennifer).  Johnson 

Secretary  of  the  Board 


Dated 
of  October 
Federal 
Robert 
Executij^e 
[FR  Doc, 
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at  Washington,  D.C.,  this  22nd  day 

2003. 
'.  )eposit  Insurance  Corporation 
Feldman 
Secretary 
03-28452  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue.  Service 

Open  lleeting  of  the  Ad  Hoc 
Commitee  of  the  Taxpayer  Advocacy 
Panel 

AGENC1 :  Internal  Revenue  Service  (IRS) 
Treasui  y. 


SUMMARY:  An.  open  meeting  of  the  Ad 
Hoc  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  (TAP)  will  be 
discussing  issues  on  ERS  Customer 
Service. 

DATES:  The  meeting  will  be  held 
Monday,  December  1,  2003.  ' 
FOR  FURTHER  INFORMATION  CONTACT:  Judi 
Nicholas  at  1-888-912-1227,  or  206- 
220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  December  1,  2003  from  8  a.m. 
Pacific  Time  to  8  a.m.  Pacific  Time  via 
a  telephone  conference  call.  The  public 
is  invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6096,  or  write  to  Judi  Nicholas, 
TAP  Office,  915  2nd  Avenue,  MS  W- 
406,  Seattle,  WA  98174.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Judi  Nicholas.  Ms.  Nicholas  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  November  5,  2003. 
Sandra  L.  McQuin, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28447  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0154]  t 

Agency  Information  Collection 
Acthfities  Under  OMB  Review 

AGENCY:  Veterws  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  A^irs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 


The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  15,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
demse.mclamb@maU.va.gov.  Please 
refer  to  "0MB  Control  No.  2900-0154." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Builchng,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0154"  in  any  correspondence.- 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  Lessons 
Completed,  (Chapters  30,  32,  and  35, 
Title  38,  U.S.C;  Chapter  1606,  Title  10, 
U.S.C,  and  Section  903,  Public  Law  96- 
343),  VA  Form  22-1990. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Forms  22-1990  is 
submitted  by  Veterans,  Servicepersons 
and  members  of  the  Selected  Reserve  to 
apply  for  education  assistance 
allowance  imder  chapter  30  and  32,  title 
38  U.S.C;  chapter  1605,  title  10,  U.S.C; 
and  section  903  of  Public  Law  96-342. 
VA  uses  this  information  to  determine 
the  applicant's  ehgibility  for  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond-to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  conunent  period 
soliciting  conmients  on  this  collection 
of  information  was  published  on 
September  2,  2003,  at  pages  52272- 
52273. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  72,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  54  minutes. 

Frequency  of  Response:  Only  once. 

Estimated  Number  of  Respondents: 
80,000. 

Dated:  November  3,  2003.  By  direction  of 
the  Secretary. 

Jacqueline  Parks, 

FT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-28363  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0001] 

Agency  Infonmrtion  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  15,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMBSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.. 
Washington,  DC  20420,  (202)  273-8030. 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0001." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  OiBce  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0001"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATKMI: 

Title:  Veteran's  Application  for 
Compensation  and/or  Pension,  VA  Form 
21-526. 
OMB  Control  Number:  2900-0001. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-526  is  used  to 
determine  a  veteran's  eligibility, 
dependency,  and  income,  as  applicable, 
for  compensation  and/or  pension 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
20,  2003,  at  pages  50220-50221. 
Affected  Public:  Individuals  or 
households. 


Estimated  Armual  Burden:  592,500. 

Estimated  Average  Burden  Per 
Respondent:  90  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
395.000. 

Dated:  November  3,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Paries, 

IT  Specialist,  Records  Management  Service. 
IFR  Doc.  03-28364  Filed  11-12-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0609] 

Agency  Infbrnwtion  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  , 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C  3501-20),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  .of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  burden  and  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  1 2 ,  2003, 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMKSION  CONTACT:  Denise 
McLamb.  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.. 
Washington.  DC  20420,  (202)  273-8030, 
FAX  (202J  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0569." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0569"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  VA  Volimtary  Customer  Surveys 
to  Implement  E.0. 12862. 

OMB  Control  Number:  2900-0569. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VBA  administers  integrated 
programs  of  benefits  and  services, 
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established  by  law  for  veterans  and  their 
survivors,  and  service  personnel. 
Executive  Order  1 2862 ,  Setting 
Customer  Service  Standards,  requires 
Federal  agencies  and  departments  to 
identify  and  survey  its  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  service.  VBA 
uses  customer  satisfaction  surveys  to 


gauge  cu  itomer  perceptions  of  VA 
services  is  well  as  customer 
expectations  and  desires.  The  results  of 
these  in^rmation  collections  lead  to 
improvements  in  the  quality  of  VBA 
service  delivery  by  helping  to  shape  the 
direction  and  focus  of  specific  programs 
and  services. 

An  agency  may  not  conduct  or 
sponsor,  land  a  person  is  not  required  to 

Na-  lONAL  Survey  Activities 


respond  to  a  collection  of  information 
ujiless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  2,  2003,  at  pages  52270- 
52272. 


Year 


Numt)erof 
respondents 


-  Estimated 

annual 
txjrden  (hours) 


Frequency  of 
response 


Survey  of  Veterans'  Satisfactlor 


with  the  VA  Compensation  and  i>«nsion  Claims  Process 


2004 
2005 
2006 


24.000 
24,000 
24,000 


7,920 
7,920 
7,920 


One-time. 
One-time. 
One-time. 


Survey  of  Veterans'/Dependents'  and  Se  vioemembers'  Satisfaction  with  the  VA  Education  Claims  Process 


2004 
2005 
2006 


2,968 
2,968 
2,968 


979 
979 
979 


One-time. 
One-time. 
One-time. 


Survey  of  Ed  icationai  institution  Certifying  Officials 


2005 
2006 


1,000 
1,000 


330 
330 


One-time. 
One-tirrie. 


Survey  of  Veterans'  Satii  taction  with  the  VA  Home  Loan  Guaranty  Process 


2004 
2005 
2006 


7,560 
7,560 
7,560 


1,262 
1,262 
1,262 


One-time. 
One-time. 
One-time. 


VA  Loan  <  iuaranty  l.ender  Satisfaction  Survey 


2004 
2005 
2006 


1,992 
1,992 
1,992 


498 
498 
498 


One-time. 
One-time. 
One-time. 


VA  Survey  of  Veterans'  Satisfactia  n  with  the  Vocational  Rehabilitation  &  Employment  Program 


2004 
2005 
2006 


3,300 
3,300 
3,300 


1,089 
1,089 
1,089 


One-time. 
One-time. 
One-time. 


ii  surance  Customer  Surveys 


2004 
2005 
2006 


2,800 
2,800 
2,800 


280 
280 
280 


One-time. 
One-time. 
One-time. 


Undetermined  Focus  Gro  jps  (Targeted  population  groups  are  to  be  decided) 


2004 
2005 
2006 


500 
500 
500 


1.000 
1.000 
1.000 


One-tinrje. 
One-time. 
One-time. 


Telephone  Survey 


2004 
2005 
2006 


7.200 
7,200 
7,200 


1.224 
1.224 
1.224 


One-time. 
One-time. 
One-time. 


VA  Regional  Office-Based ! 

urvey  Activities  Customer  Satisfaction  Focus  Groups 

2004  ; 

600 
600 
600 

1,800 
1.800 
1,800 

One-tim^ 

2005  ..._ J 

2006  

One-time 

' 

' 
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Year 


Number  of 
respondents 


2004 
2005 
2006 


VA  Regional  Ofnce-SpeclflcS«rvfa^lmpfovwnentln»tlrttv>«(Comn^ 


Estimated 

annual 

burden  (hours) 


Frequency  of 
response 


80,000 
80,000 
80.000 


6,640 
6,640 
6,640 


Ond-time. 
One-time. 
One-time. 


Most  customer  satisfaction  surveys 
will  be  recurring  so  that  VBA  can  create 
ongoing  measures  of  performance  and  to 
determine  how  well  the  agency  meets 
customer  service  standards.  Each 
collection  of  information  will  consist  of 
the  minimum  amount  of  information 
n«»ssary  to  determine  customer  needs 
and  to  evaluate  VBA's  performance. 
VBA  expects  to  conduct  an  estimated 
100  focus  groups  and  receive  up  to 
80,000  comment  cards  involving  a  total 
of  6,640  hoiu^  each  year  for  2004,  2005, 
and  2006.  In  addition,  VBA  expects  to 
distribute  written  surveys  with  a  total 
annual  burden  of  approximately  16,052 
hours  in  2004,  16,382  hours  in  2005, 
and  16,382  hours  in  2005.  The  grand 
totals  for  the  focus  groups,  comment 
cards,  and  written  surveys  are  22,692 
hours  in  2004,  23,022  hours  in  2005, 
and  23,022  hours  in  2006. 

Anyone  may  view  the  results  of 
previously  administered  siuveys  on  the 
internet  by  going  to  the  following  VBA 
surveys  Web  site:  http:// 
www.  vba.  va.gov/surveys/. 

The  areas  of  concern  to  VBA  and  its 
customers  may  change  over  time,  and  it 
is  important  to  have  the  ability  to 
evaluate  customer  concerns  quickly. 
OMB  will  be  requested  to  grant  generic 
clearance  approval  for  a  3-year  period  to 
conduct  customer  satisfaction  smveys, 
focus  groups  and  to  send  out  comment 
cards.  Participation  in  the  surveys,  focus 
groups,  and  comment  cards  will  be 
voluntary  and  the  generic  clearance  will 
not  be  used  to  collect  information 
required  to  obtain  or  maintain  eligibility 
for  a  VA  program  or  benefit.  In  order  to 
maximize  the  voluntary  response  rates, 
the  information  collection  will  be 
designed  to  make  participation 
convenient,  simple,  and  free  of 
unnecessary  barriers.  Baseline  data 
.obtained  through  these  information 
collections  will  be  used  to  improve 
customer  service  standards.  VBA  will 
consult  with  OMB  regarding  each 
specific  information  collection  during 
this  approval  period. 

Dated:  November  3,  2003. 


By  direction  of  the  Secretary. 
Jacqueline  Parks, 

rr  Specialist.  Records  Management  Service. 
[FR  Doc.  03-28365  Filed  H-12-03;  8:45  am] 

BtLLING  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0465] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-21),  this  notice 
announces  that  the  Veterans  Benefits . 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiu-e  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instnunent. 


DATES:  Comments  must  be  submitted  on 
or  before  December  15,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030 
FAX  (202)  273-5981  or  e-mail: 
demse.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0465." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0465"  in  any  correspondence.  • 
SUPPLEMENTARY  INFORMATION: 

Title:  Student  Verification  of 
Enrollment,  VA  Form  22-8979. 


Type  of  Review:  Ext^sion  of  a 
currently  approved  colfttetion. 

Abstract:  The  form  contains  a 
student's  certification  of  actual 
attendance  and  verification  of  that 
student's  continued  enrolhnent  in 
courses  leading  to  a  standard  college 
degree  or  in  non-college  degree 
programs.  VA  uses  the  information  to 
determine  the  student's  continued 
entitlement  to  benefits.  The  student  is 
required  to  submit  the  verification  on  a 
monthly  basis  to  allow  for  a  frequent, 
periodic  release  of  payment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  Aucust 
20,  2003,  at  page  50221. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  45,575 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1-1/3  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents- 
333,333. 

Estimated  Number  of  Responses- 
2,000,000. 

Dated:  November  4,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
[FR  Doc.  03-28366  FUed  11-12-03;  8:45  am] 

BILLING  CODE  832(H>1-I> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0577] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afiiairs. 

ACTION:  Notice. 
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summary:  The  Veterans  Benefits 
Administration  (VBA),  Etepartment  of 
Veterans  Aifairs  (VA),  is  announcing  an 
opportimity  for  puhUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperworit  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
pubUsh  notice  in  the  J'ederal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  information  needed  to 
determine  a  Spina  Bifida  child  of 
Vietnam  veterans'  eligibility  for 
ancillary  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  bf  fore  January  12,  2004. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW„  Washington,  DC  20420.  Please 
refw  to  "OMB  Control  No.  2900-0518" 
in  any  correspondence. 

FOR  FURT>«ER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  Uie  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
'functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Spina  Bifida  Award  Attachment 
Important  Information,  VA  Form  21- 
0307. 

OMB  Control  Number:  2900-0577. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Abstraa:  VA  Form  21-0307  is  used  to 
provide  ciildren  of  Vietnam  veterans 
with  Spim  Bifida  information  about  VA 
health  ca^  and  vocational  training  and 
the  steps  they  must  take  to  apply  for 
such  benefits. 

Affecteq  Public:  Individuals  or 
householfls. 

EstimoKd  Annual  Burden:  500  hours. 

Estima  ed  Average  Burden  Per 
Respondsnt:  15  minvLies. 

Frequency  of  Response:  On  occasion. 

Estima  ed  Number  of  Respondents: 
2,000. 

Dated:  ^  ovember  3,  2003. 

By  direc  ion  of  the  Acting  Secretary. 
Jacqueline  Parks, 

IT  Special,  st.  Records  Management  Service. 
[FR  Doc.  0  J-28367  Filed  11-12-03;  8:45  am] 

BILLING  COI  E  S320-01-P  - 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


[OMB  C( 


No.  2900-0641] 


Information  Collection 
roposed  Collection; 
Request 

agency:  Veterans  Health 

Adminis  ration.  Department  of  Veterans 

Affairs. 

action:  If  otice. 


SUMMARY :  The  Veterans  Health 
Adminis  ration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportm  ity  for  public  comment  on  the 
proposec  collection  of  certain 
informat  on  by  the  agency.  Under  the 
Paperwc  rk  Reduction  Act  (PRA)  of 
1995,  Feoeral  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concern]  ag  each  proposed  collection  of 
informat  on,  including  each  proposed 
extension  of  a  currently  approved 
coUectioii,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  conduct  a  study  of  war 
related  illnesses  and  post-deployment 
health  issues. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collectic^  of  information  should  be 
receivec^  on  or  before  January  12,  2004. 
ADDRESSES:  Submit  written  comments 
on  the  ctolleetion  of  information  to  Ann 
W.  Bickcff,  Veterans  Health 
Adminiitration  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail 
ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0641  in  any 
corresp)  mdence. 

FOR  FUR  mER  INFORMATION  CONTACT:  Ann 
W.  Bick  Dff  (202)  273-8310  or  FAX  (202) 


273-9381.  These  are  not  toll-free 
nimibers. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-21),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
This  request  for  comment  is  being  made 
pursuant  to  Section  3506(c)(2)(A)  of  the 
PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the     - 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  biu-den  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology.  * 

Title:  Study  of  War  Related  Illnesses 
and  Post-Deployment  Health  Issues,  VA 
Form  10-21060(NR). 
OMB  Control  Number:  2900-0641. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  has  established  the  War- 
Related  Illness  and  Injury  Study  Centers 
for  war-related  illnesses  and  post- 
development  health  issues.  In  order  to 
develop  a  program  of  risk 
communication  activities,  VA  must 
conduct  a  siuvey  to  gather  information 
of  sufficient  scope  and  breadth  to 
support  the  development  of  a  risk 
commimication  strategy.  A  risk 
communication  strategy  will  serve  as  a 
guide  that  clearly  delineates  the  needs 
and  requirement  of  the  target  audience 
for  risk  commimication  activities.  The 
survey  will  be  used  to  assess: 

(1)  The  variety  and  prevalence  of 
health  conditions  experienced  by 
veterans  of  Vietnam,  the  Persian  Gulf, 
and  Bosnia-Kosovo  and  the  perception 
of  the  extent  that  they  are  related  to 
military  service  in  a  theater  of 
operations; 

(2)  by  region  of  deployment,  the  most 
frequently  mentioned  environmental 
exposiues  and  medical 
countermeasures,  and  the  level  of 
concern  of  veterans  regarding  the 
perceived  health  impact  of  these 
exposures; 

(3)  whidi  health  problems,  symptoms, 
and  exposures  veterans  most  want  to 
receive  information  about;  and  to 

(4)  query  veterans  regarding  their 
perception  of  the  most  desirable 


medium  for  receiving  health  risk 
communications  and  the  most 
appropriate/trustworthy  representatives 
to  deliver  such  messages. 

Fulfillment  of  the  siu^ey  will 
facilitate  the  development  of  risk 
communication  programs  that  will 
effectively  provide  acciu-ate  and  timely 
information  regarding  health  risks  that 
veterans  may  experience  as  a 
consequence  of  deployment  related 
environmental  exposures. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,625 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents- 
3,500. 


/edend  R<>gteter/Val.  «8.> No.  219 /Thursday.  November  1-3.  2BW</W^c^ 


ttUfei 


Dated:  November  3,  2003. 

By  direction  of  the  Secretary: 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Senrice. 
(FR  Doc.  03-28368  Filed  11-12-03;  8:45  am] 

BILUNG  CODE  832(MI1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0219] 

Proposed  Information  Collection 
Activity:  Proposed  Ck>llection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


summary:  The  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimiiy  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  eligibility  of 
persons  applying  for  healthcare  benefits 
imder  Civilian  Health  and  Medical 
Program- VA  (CHAMPVA)  and  to 
adjudicate  claims  submitted  imder 
CHAMPVA. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  12,  2004. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff.  Veterans  Health 
Administration  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0219" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202)  273-9381'. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-21),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
This  request  for  comment  is  being  made 
pursuant  to  Section  3506(c)(2)(A)  of  the 
PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 
Titles: 

a.  Application  for  CHAMPVA 
Benefits,  VA  Form  10-lOd. 

b.  CHAMPVA  Claim  Form,  VA  Form 
10-7959a. 

c.  CHAMPVA— Other  Health 
Insurance  (OHI)  Certification,  VA  Form 
10-7959C. 

d.  CHAMPVA  Potential  LiabiUty 
Claim,  VA  Form  10-7959d. 

OMB  Control  Number:  2900-0219. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstmct: 

a.  VA  Form  10-lOd  is  used  to 
determine  eligibility  of  persons 
applying  for  healthcare  benefits  under 
the  CHAMPVA  program. 

b.  VA  Form  10-7959a  is  used  to 
accurate  adjudicate  and  process 
beneficiaries  claims  for  payment/ 
reimbursement  of  related  healthcare 
expenses. 

c.  VA  Form  10-7959c  is  used  to 
systematically  obtain  other  health 
insurance  information  and  to  correctly 
coordinate  benefits  among  all  liable 
parties. 

d.  VA  Form  10-7959d  is  used  to 
recover  costs  associated  with  healthcare 


services  related  to  injury  or  illness 
caused  by  a  third  party. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Annual  Burden:  394,667 
hours. 

a.  VA  Form  10-lOd— 3,417  hours. 

b.  VA  Form  10-7959a— 383,333 
hours. 

c.  VA  Form  10-7959c— 5,000  hours. 

d.  VA  Form  10-7959d— 2,917  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  10-lOd— 10  minutes. 

b.  VA  Form  10-7959a— 10  minutes. 

c.  VA  Form  10-7959c— 10  minutes. 

d.  VA  Form  10-7959d— 7  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents- 

2,375.500. 

a.  VA  Form  10-lOd— 20.500. 

b.  VA  Form  10-7959a— 2.300.000. 

c.  VA  Form  10-7959c— 30,000. 

d.  VA  Form  10-7959d— 25,000. 
Dated:  November  3,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

TT  Specialist,  Records  Management  Service. 
[FT?  Doc.  03-28369  Filed  11-12-03;  8:45  am) 

BHJJNG  CODE  S320-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0176] 

Proposed  Information  Collection 
Activity:  Proposed  Collectton; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  information  by 
the  agency.  Under  the  Paperwork 
Reduction  Act  (PRA)  of  1995.  Federal 
agencies  are  required  to  publish  notice 
in  the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
currently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  the  information 
needed  to  ensure  that  the  participant  is 
progressing  and  learning  the  skills 
necessary  to  carry  out  the  duties  of  the 
occupational  goal. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  12,  2004. 
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ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  {20M35),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "0MB  Control  No.  2900-0176" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPI^MENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3521),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  pr  >per  performance  of  VBA's 
functions  including  whether  the 
informati  m  will  have  practical  utility; 
(2)  the  ao  luracy  of  VBA's  estimate  of  the 
burden  oi  the  proposed  collection  of 
informati  )n;  (3)  ways  to  enhance  the 
quality,  u  tility,  and  clarity  of  the 
informati  into  be  collected;  and  (4) 
ways  to  n  inimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  oi  other  forms  of  information 
technology. 

Title:  Monthly  Record  of  Training  and 
Wages,  VA  Form  28-1905c. 

OMB  dbntrol  Number.  2900-0176. 

Type  of  Review:  Extension  of  a 
currently^  approved  collection. 

Abstract:  On-job  trainers  use  VA  Form 
20-1 905d  to  maintain  acciuate  records 
on  a  trainee's  progress  toward  their 
rehabilitation  goals  as  well  as  recording 
the  trainae's  on-job  training  monthly 


wages.  Trainers  report  these  wages  on 
the  form  only  at  the  beginning  of  the 
program  and  at  any  time  the  trainee's 
wage  rate  changes.  Following  a  trainee.'s 
completion  of  a  vocational 
rehabilitation  program,  the  trainer 
submits  the  form  to  VA  for  review  by 
the  trainee's  case  manager. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Number  of  Respondents: 
12.000. 

Dated:  November  3,  2003. 

By  direction  of  the  Acting  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-28370  Filed  H-12-03;  8:45  am] 

BILLING  COOE  8320-01-P 


Thursday, 
November  13,  2003 


Part  n 


Environmental 
Protection  Agency 


40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface  Coating 
of  Metal  Cans;  Final  Rule 


;THs 


ENVIRONMENTAL  PROTECTION  liver,  and 

AGENCY 

40CFRPart63 
IOAR-2003-0006-FRL-7546-8] 
RIN  2060-AG96 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Mstal  Cans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
metal  can  surface  coating  operations 
located  at  major  sources  of  hazardous 
air  pollutants  (HAP).  The  final 
standards  implement  section  112(d)  of 
the  Clean  Air  Act  (CAA)  by  requiring 
these  operations  to  meet  RAP  emission 
standards  reflecting  the  application  of 
the  maximum  achievable  control 
technology  (MACT).  The  final  rule  will 
protect  air  quality  and  promote  public 
health  by  reducing  emissions  of  HAP 
from  facilities  in  the  metal  can  surface 
coating  source  category.  The  HAP 
emitted  by  these  facilities  include 
ethylene  glycol  monobutyl  ether  (EGBE) 
and  other  glycol  ethers,  xylenes,  hexane, 
methyl  isobutyl  ketone  (MIBK),  and 
methyl  ethyl  ketone  (MEK).  These  HAP 
are  associated  with  a  variety  of  adverse 
health  effects  which  include  chronic 
health  disorders  (e.g.,  birth  defects  and 
effects  on  the  central  nervous  system. 
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peart)  and  acute  health 


disorders  e.g.,  irritation  of  the  lung, 
skin,  and  nucous  membranes,  and 
effects  on  the  central  nervous  system), 
and  possi  >ly  cancer.  In  general,  these 
findings  li  ave  only  been  shown  with 
concentra  ions  higher  than  those 
typically   ound  in  the  ambient  air.  The 
final  stan(  lards  are  expected  to  reduce 
nationwi(  e  HAP  emissions  from  major 
sources  ii  this  source  category  by 
approxim  itely  6,160  megagrams  per 
year  (Mg/  .^r)  (6,800  tons  per  year  (tpy)) 
or  70  pen  ent  from  the  baseline  organic 
HAP  emissions  of  8,700  Mg/yr  (9,600 

tpy)- 


DATES: 

13,  2003 
of  certain 
final  rule 
the  Federtl 
2003. 


Hazardous  Air  Pollutants:  Siirface 
Coating  of  Metal  Cans  Backgroimd 
Information  for  Final  Standards — 
Summary  of  Public  Comments  and 
Responses"  (EPA-453/R-03-009).  The 
promulgation  BID  contains  a  summary 
of  public  comments  made  on  the 
proposed  standards  and  EPA  responses 
to  the  public  comments. 


rule  is  effective  November 
The  incorporation  by  reference 
publications  listed  in  today's 
approved  by  the  Director  of 
Register  as  of  November  13, 


IS 


ADDRESSI S:  Docket.  Docket  ID  No. 
OAR-20(  3-0005  (formerly  Docket  No. 
A-98-41   is  located  at  the  EPA  Docket 
Center,  E  'A  West,  U.S.  EPA  (6102T), 
1301  CoE  stitution  Avenue,  NW., 
Washingi  on,  DC  20460. 

Background  Information  Document.  A 
background  information  document  (BID) 
for  the  pi  omulgated  NESHAP  may  be 
obtained  from  the  docket;  the  U.S.  EPA 
Library  (i  '267-01),  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-277:  ;  or  from  the  National 
Technica  1  Information  Service,  5285 
Port  Royi  i  Road,  Springfield,  VA  22161. 
telephon  5  number  (703)  487-4650.  Refer 
to  "Natic  nal  Emission  Standards  for 


lABtE  1  .—Categories  and  Enti"  ies  Potentially  Regulated  by  the  Final  Standards 


Sutx:ategory 

One-  and  two-piece  draw  and  Iron  (D&l)  can 

body  coatings.                ^ 
Sheetcoatirigs .T. 

Thra»^piece  can  assembly  coatings 

End  coatings 


332431 
332431, 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  coating  operation  is 
regulated  by  this  action,  you  should 
examine  the  applicability  criteria  in 
§  63.3481  of  the  final  rule. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2003-0005 
(fonnerly  Docket  No.  A-98-41).  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Almodovar,  Coatings  and 
Consimier  Products  Group,  Emission 
Standards  Division  (C539-03),  U.S. 
EPA,  Research  Triangle  Park,  NC  27711; 
telephone  number  (919)  541-0283; 
facsimile  number  (919)  541-5689; 
electronic  mail  address: 
aImodovar.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  The  source  category  definition 
includes  facilities  that  apply  coatings 
during  any  stage  of  the  can 
manufacturing  process  to  metal  cans  or 
ends  (including  decorative  tins)  or  to 
metal  crowns  or  closures  for  any  type  of 
can  body.  In  general,  facilities  that  coat 
metal  cans  are  covered  under  the  North 
American  Industrial  Classification 
System  (NAICS)  codes  listed  in  Table  1 
of  this  preamble.  However,  facilities 
classified  under  other  NAICS  codes  may 
be  subject  to  the  final  standards  if  they 
meet  the  applicability  criteria.  Not  all 
facilities  classified  under  the  NAICS 
codes  in  the  following  table  will  be 
subject  to  the  standards  because  some  of 
the  classifications  cover  products 
outside  the  scope  of  the  NESHAP  for  the 
surface  coating  of  metal  cans. 


NAICS 


332431 

332431,  632115,  332116,  332812,  332999 


332812 


Examples  of  potentially  regulated  entities 


Two-piece  beverage  can  facility. 

Three-piece  food  can  facility,  two-piece  D&l 

facility,  one-piece  aerosol  can  facility,  etc. 
Can  assembly  facility. 
End  manufacturing  facilities. 


to  this  ai  lion.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  confidential  business 
informanon  or  other  information  whose 
disclosiire  is  restricted  by  statute.  The 
official  Dublic  docket  is  ihe  collection  of 
materials  that  is  available  for  public 
viewing  at  the  EPA  Docket  Center,  EPA 
West.  R^om  B-102, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20460. 
The  Dodket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  fxcluding  legal  holidays.  The 
telephose  number  for  the  Reading  Room 
is  (202)  P66-1744,  and  the  telephone 
number  for  the  Docket  Center  is  (202) 


566-1742.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 

Electronic  Docket  Access.  You  may 
access  this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  puUic  docket,  and  to  access 
those  documents  in  the  public  docket 
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that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule  will  also 
be  available  on  the  WWW.  Following 
the  Administrator's  signature,  a  copy  of 
the  final  rule  will  be  posted  at 
www.epa.gov/ttn/oarpg  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line^t  (919) 
541-5384. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
the  fiual  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  by  January  12,  2004.  Under 
section  307(d)(7)(B)  of  the  CAA.  only  an 
objection  to  the  rule  that  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Under  section 
307(b)(2)  of  the  CAA,  the  requirements 
that  are  the  subject  of  today's  final  rule 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  the  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 
I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

C.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

D.  What  Are  the  Health  Effects  Associated 
With  HAP  Emissions  From  the  Surface 
Coating  of  Metal  Cans? 

n.  Summary  of  the  Final  Rule 

A.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the  Final 
Rule? 

B.  What  Is  the  Affected  Source? 

C.  What  Are  the  Emission  Limits, 
Operating  Limits,  and  Other  Standards? 

D.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

E.  What  Are  the  Continuous  Comphance 
Provisions? 

F.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

m.  What  Are  the  Significant  Comments  and 
Changes  Since  Proposal? 

A.  End  Coatings— Repair  Spray  Coatings 

B.  Affected  Source  Clarification 
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C  Monitoring,  Recordkeeping,  and 
Reporting  Costs 

D.  Performance  Test  Costs 

E.  Calculation  of  Organic  HAP  Emission 
Reduction 

IV.  Summary  of  Environmental,  &ieigy,  and 

Economic  Impacts 

A.  What  Are  the  Air  Impacts? 

B.  What  Are  the  Cost  Impacts? 

C.  What  Are  the  Economic  Impacts? 

D.  What  Are  the  Non-air  Health, 
Environmental,  and  Energy  Impacts? 

E.  Potential  Oianges  to  the  Impacts 

V.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  R^latory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  ExecuUve  Order  13045:  Protection  of 
Children  from  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 
I.  National  Technology  Transfer  and 

Advancement  Act 
J.  Qmgressional  Review  Act 


I.  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
metal  can  (surface  coating)  category  of 
major  sources  was  listed  on  July  16 
1992  (57  FR  31576)  under  the  Surface 
Coating  Processes  industry  group.  Major 
sources  of  HAP  are  those  that  emit  or 
have  the  potential  to  emit  considering 
controls  equal  to  or  greater  than  9.1  Mg/ 
yr  (10  tpy)  of  any  one  HAP  or  22.7  Mg/ 
yr  (25  tpy)  of  any  combination  of  HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112(c)(2)  of  the  CAA  requires 
that  we  establish  NESHAP  for  the 
control  of  HAP  from  both  new  and 
existing  major  sources,  based  on  the 
criteria  set  out  in  section  112(d).  The 
CAA  requires  the  NESHAP  to  refiect  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable, 
taking  into  consideration  the  cost  of 
achieving  the  emission  reduction,  any 
non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements.  This  level  of  control  is 
commonly  referred  to  as  the  MACT. 
The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  hi  essence,  the  MACT  floor 


ensures  that  the  standards  are  set  at  a 
level  that  ensures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

hi  developing  the  final  NESHAP,  we 
considered  control  options  that  are  more 
stringent  than  the  floor,  taking  into 
consideration  the  cost  of  achieving  the 
emission  reduction,  any  non-air  quality 
health  and  environmental  impacts,  and 
energy  requirements.  In  the  final  rule, 
EPA  is  promulgating  standards  for  both 
existing  and  new  sources  consistent 
with  these  statutory  requirements. 

C.  What  Are  the  Primary  Sources  of 
.Emissions  and  What  Are  the  Emissions? 

The  primary  emission  sources  in 
metal  can  surface  coating  operations  are 
coating  application  lines,  drying  and 
curing  ovens,  mixing  and  thinning 
areas,  and  equipment  cleaning.  Coating 
application  lines  and  drying  and  curing 
ovens  are  the  largest  sources  of  HAP 
emissions.  Recent  reformulation  efforts 
involving  the  primary  coatings  used  in 
metal  can  surface  coating  operations  are 
likely  to  continue  as  a  result  of  the  final 
rule  and  will  serve  to  reduce  HAP 
emissions  from  these  sources.  Mixing 
and  thinning  areas  and  equipment 
cleaning  are  smaller  HAP  emission 
sources,  and  work  practice  standards  are 
used  to  limit  the  HAP  emissions  from 
these  sources. 

Available  emission  data  collected 
during  the  development  of  the  NESHAP 
show  that  the  primary  organic  HAP 
emitted  fitjm  metal  can  coating 
operations  include  EGBE  and  other 
glycol  ethers,  xylenes,  hexane,  MEK, 
and  MIBK.  Other  significant  organic 
HAP  identified  include  isophorone. 
ethyl  benzene,  toluene,  cumene, 
napthalene,  and  formaldehyde.  Organic 
HAP  emissions  are  regulated  by  the 
final  metal  can  surface  coating  rule. 
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D.  What  Are  the  Health  Effects 
Associated  With  HAP  Exnisstt>ns  From 
the  Surface  Coating  of  Metal  Cans? 

Ethylene  glycol  monobutyl  ether  and 
other  glycol  ethers,  xylenes,  hexane, 
MEK,  and  MIBK  account  for  95  percent 
of  the  nationwide  HAP  emissions  from 
this  source  category.  These  HAP  are 
associated  with  a  variety  of  adverse 
health  effects  which  include  chronic 
health  disorders  (e.g.,  birth  defects  and 
effects  on  the  central  nervous  system, 
liver,  and  heart)  and  acute  health 
disorders  (e.g.,  irritation  of  the  lung, 
skin,  and  mucous  membranes,  and 
effects  on  the  central  nervous  system), 
and  possibly  cancer. 

We  do  not  have  current  detailed  data 
on  each  of  the  facilities  covered  by  these 
emission  standards  for  this  source 
category  or  on  the  people  living  around 
the  facilities  that  would  be  necessary  to 
conduct  an  analysis  to  determine  the 
actual  population  exposures  lo  the  HAP 
emitted  from  these  facilities  and 
potential  for  resultant  health  effects. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  effects 
described  above  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  that  adverse 
efiiects  do  occur,  the  final  rule  will 
reduce  emissions  and  subsequent 
exposures. 

n.  Summary  of  the  Final  Rule 

A.  What  Source  Categories  and 
Subcategories  Are  Affected  by  the  Final 
Rule? 

The  final  rule  applies  to  you  if  you 
own  or  operate  a  metal  can  surface 
coating  operation  that  uses  at  least  5,700 
liters  (1,500  gallons  (gal))  of  coatings  per 
year  and  is  a  major  source,  is  located  at 
amajor  source,  or  is  part  of  a  major 
source  of  HAP  emissions,  whether  or 
not  you  manufacture  the  metal  can 
substrate.  The  svirface  coating 
operations  themselves  are  not  required 
to  be  major  sources  of  HAP  emissions  in 
order  for  the  surface  coating  operations 
at  a  major  source  facility  to  be  covered 
by  the  final  rule. 

A  metal  can  surface  coating  facility  is 
any  facility  that  coats  metal  cans  or  ends 
(including  decorative  tins)  or  metal 
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crowns  c  r  closures  for  any  type  of  can 
during  aay  stage  of  the  can 
manufactiiring  process.  It  includes  the 
coating  of  metal  sheets  for  subsequent 
processing  into  cans  or  can  parts,  but 
not  the  coating  of  metal  coils  for  cans  or 
can  parts.  (CoU  coating  for  cans  and  can 
parts  is  i|icluded  in  the  NESHAP  for  the 
surface  cpating  of  metal  coil;  40  CFR 
part  63,  Subpart  SSSS).  The  source 
category  jdoes  not  include  the  coating  of 
pails  and  drums,  which  is  covered  in 
the  NESHAP  for  the  surface  coating  of 
miscellaneous  metal  parts  and  products 
(40  CFR  bart  63,  subpart  MMMM). 

We  ha  ire  established  four 
subcateg  iries  in  the  metal  can  surface 
coating  c  ategory,  including:  one-  and 
two-pie(^  D&I  can  body  coating, 
sheetcoating,  three-piece  can  body 
assembly  coating,  and  end  coating. 
Some  m^tal  can  surface  coating  facilities 
include  f:oating  operations  in  more  than 
one  subdategory.  In  those  cases,  the 
facilities  are  subject  to  more  than  one 
emissioi|  limit. 

You  ale  not  subject  to  the  final  rule 
if  your  coating  operation  is  located  at  an 
area  source.  An  area  source  of  HAP  is 
any  facilty  that  has  the  potential  to  emit 
HAP  but  is  not  a  major  source.  You  may 
establish  area  source  status  by  limiting 
the  source's  potential  to  emit  HAP 
through  appropriate  mechanisms 
available  through  the  permitting 
authority. 

The  outcome  of  two  delisting 
petition!  that  have  been  submitted  to 
EPA  could  si^ficantly  affect  which 
sources  will  be  subject  to  the  final  rule. 
These  petitions  are  the  petition  to  delist 
EGBE  frpm  the  HAP  list  and  the  petition 
to  delist!  the  two-piece  beverage  can 
segmeni  from  the  source  category  list. 
Both  pe  itions  are  being  reviewed  by 
EPA.  If  [ranted,  the  delisting  of  either 
EGBE  o:  the  two-piece  beverage  can 
segmen  could  significantly  decrease  the 
number  of  sources  affected  by  the  final 
rule.  Oi  ce  decisions  on  the  petitions  are 
made,  v  re  will  expeditiously  determine 
whethei  ■  changes  to  the  final  rule  are 
warranted. 

B.  Wha  Is  the  Affected  Source? 

We  d  jfine  an  affected  source  as  a 
stations  ry  sovirce,  group  of  stationary 


Table  2.— Emission  Limits 


If  you  apply  surface  coatings  to  rnetal  cans  or 
metal  can  parts  in  this  subcategory.  .  . 


1.  One-  and  two-piece  D&I  can  body  coating 


2.  Sheetcoating  

3.  Three-piece  can  assembly 


sources,  or  part  of  a  stationary  source  to 
which  a  specific  emission  standard 
applies.  The  final  rule  for  metal  can 
surface  coating  defines  the  affected 
source  as  the  collection  of  all  surface 
coating  opwations  within  a  facility 
associated  with  metal  cans  and  ends 
(including  decorative  tins)  or  metal 
crowns  or  closures.  Those  operations 
involve  the  following:  preparation  of  a 
coating  for  application  (e.g.,  mixing 
with  thinners);  process  equipment 
involving  storage,  transfer,  and 
handling;  process  equipment  involving 
the  application  of  coatings,  thinners, 
and  cleaning  materials;  handling  of 
waste  materials  generated  by  a  coating 
operation;  and  associated  curing  and 
drying  equipment. 

The  affected  source  does  not  include 
research  or  laboratory  equipment  or 
janitorial,  building,  or  facility 
maintenance  operations. 

C.  What  Are  the  Emission  Umits, 
Operating  Limits,  and  Other  Standards? 

Emission  Limits.  The  final  rule  limits 
organic  HAP  emissions  from  each  new 
or  reconstructed  affected  source  using 
the  emission  limits  in  Table  2  of  this 
preamble.  The  final  emission  limits  for 
each  existing  affected  source  are  given 
in  Table  3  of  this  preamble.  You  can^ 
choose  irom.  several  compliance  options 
in  the  final  rule  to  achieve  the  emission 
limit  that  applies  to  your  affected 
source.  You  can  comply  by  applying 
materials  (coatings  and  thinners)  that 
meet  the  emission  limit,  either 
individually  or  collectively.  You  can 
also  use  a  capture  system  and  add-on 
control  equipment  to  meet  the  emission 
limit,  or  you  can  comply  by  using  a 
combination  of  both  approaches.  U  you 
use  a  capture  system  and  add-on  control 
equipment,  there  are  alternative  control 
efficiency  or  outlet  concentration  limits 
that  you  may  use  to  simplify  and  reduce 
your  recordkeeping  and  reporting 
requirements.  The  alternative  emission 
limits  for  affected  sources  using  the 
control  efficiency/outlet  concentration 
compliance  option  are  provided  in 
Table  4  of  this  preamble. 


FOR  I^EW  OR  RECONSTRUCTED  AFFECTED  SOURCES 


For  all  I  loatings  of  this  type 


a.  Two-  piece  beverage  cans — all  coatings  . 

b.  Two-  piece  food  cans — all  coatings 

c.  One-  piece  aerosol  cans — all  coatings  .... 
Sheetcoating  

a.  Inside  spray  

b.  Aseptic  side  seam  stripes  on  food  cans 


Then,  you  must  meet  the  following  organic 
HAP  emission  Hmit  in  kilograms  (kg)  HAP/liter 
solids  (lb  HAP/gal  solids):  ^  ^ 


0.04  (0.31). 
0.06  (0.50). 
0.08  (0.65). 
0.02  (0.17). 
0.12(1.03). 
1.48(12.37). 
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Table  2.- 


EMISSION  UMITS  FOR  NEW  OR  RECONSTRUCTED  AFFECTED  SOURCES-<k)ntinued 


If  you  apply  surface  coatings  to  metal  cans  or 
metal  can  parts  In  this  sutx»tegory. 


4.  End  coating 


For  aU  coatings  of  tfiis  type 


c.  Nonaseptic  side  seam  stripes  on  food  cans 

d.  Side  seam  stripes  on  gerieral  line  nonfood 
cans. 

e.  Side  seam  stripes  on  aerosol  cans  

a.  Aseptic  end  seal  compounds  

b.  Nonaseptic  end  seal  compounds  ........."!!.". 

c.  Repair  sprays ' 


Tlwi,  you  must  meet  the  foUowing  organic 
MAP  emission  limit  in  kilograms  (kg)  HAP/Hter 
sows  (lb  HAP/gal  soikJsp  2  "'^"'ner 


0.72  (5.96). 
1.18(9.84). 

1.46(12.14). 
0.06  (0.54). 
0.00  (0.00). 
0.64  (5.34). 


co;dInJ?o^'^FR'S§^?(r'  °'  "^'"  ^"  one  type  w^in  any  one  subcategory,  you  may  caloitete  an  overall  subcategory  emission  limit  ac- 
Rounding  differences  in  specific  emission  limits  are  attributable  to  unit  conversions. 

^ "'"^B'-E  3.— Emission  Limits  for  Existing  Affected  Sources 


If  you  apply  surface  coatings  to  metal  cans  or 
metal  can  parts  in  this  subcategory 


1.  One-  and  two-piece  D&l  can  body  coating  .... 


For  all  coatings  of  this  type 


2.  Sheetcoating  

3.  Three-piece  can  assembly 


4.  End  coating 


a.  Two-piece  beverage  cans— all  coatings 

b.  Two-piece  food  cans— all  coatings 

c.  One-piece  aerosol  cans— all  coatings  

Sheetcoating  

a.  Inside  spray  .'"  " 

b.  Aseptk:  side  seam  stripes  on  food  cans  ..". 

c.  Nonaseptic  skje  seam  stripes  on  food  cans 

d.  Side  seam  stripes  on  general  line  nonfood 
cans. 

e.  Side  seam  stripes  on  aerosol  cans 

a.  Aseptk;  end  seal  compounds 

b.  Nonaseptic  end  seal  compounds  ..l.".."!I 

c.  Repair  sprays 


"n>en,  you  must  meet  the  following  organk: 
HAP  emissron  limit  in  kg  HAP/liter  solids  (lb 
HAP/gal  solkls):  12 


0.07  (0.59). 
0.06  (0.51). 
0.12  (0.99). 
0.03  (0.26). 
0.29  (2.43). 
1.94(16.16). 
0.79  (6.57). 
1.18(9.84). 

1.46(12.14). 
0.06  (0.54). 
0.00  (0.00). 
2.06  (17.17). 


coKto^'^FR""^!^"^^  °*  "'"^^  t^'an  one  type  within  any  one  subcategoiy.  you  may  cak:ulate  an  overall  subcategoiy  emission  lim.  ac 


>  Rounding  differences  in  specific  emission  limits  are  attributable  to 


unit  conversions. 


Table  4.- 


■M,SSK,N  L,M,TS  POB  APFHCTEO  SO^'jJ^^^'NO  ™^CONTR^  EFBCENCV/OUUET  CONCE-^A^ON 


Ifyou  use  the  control  effkaency/outlet  concentration  option  to  comolv 
with  the  emission  limitatkws  for  any  coating  operation's)    .  ^ 

1.  In  a  new  or  reconstructed  affected  source  


S^WysT^tSr^  *^  °~  °'  ^  '^''o^^^g  by  "Sing  an  emissk>ns 


2.  In  an  existing  affected  source 


'  You  may  choose  to  subtract  methane  from  THC  as  cartwn 


*"^f^/'"'^!i°?1  ^  i^*^  ^^^-  "^asured  as  total  hydrocaibons 
(THC)  [as  cart»n),'  by  97  percent;  or 

b.  Umit  emissions  of  total  HAP,  measured  as  THC  (as  cartwn)  i  to  20 
parts  per  million  by  volume,  dry  (ppmvd)  at  the  control  devne  outlet 
and  use  a  permanent  total  enclosure. 

a.  Reduce  emisstons  of  total  HAP,  measured  as  THC  (as  cartxjn) '  bv 
95  percent;  or  ^  „    ^j 

b.  Umit  emissions  of  total  HAP,  measured  as  THC  (as  cartwn) '  to  20 
ppmvd  at  the  control  devrce  outlet  and  use  a  pemianent  total  encto- 


sure. 


measurements. 


Operating  Limits.  Ifyou  reduce 
emissions  by  using  a  capture  system  and 
add-on  control  device  (other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance),  the  operating  limits  apply  to 
you.  These  limits  are  site-specific 
parameter  limits  you  determine  during 
the  initial  perfonnance  test  of  the 
system.  For  captiure  systems  that  are  not 
permanent  total  enclosures  (PTE),  you 
must  establish  average  volimietric  flow 
rates  or  duct  static  pressure  limits  for 


each  capture  device  (or  enclosure)  in 
each  capture  system.  For  capture 
systems  that  are  PTE,  you  must  establish 
limits  on  average  facial  velocity  or 
pressure  drop  across  openings  in  the 
enclosure. 

For  thermal  oxidizers,  you  must 
monitor  the  combustion  temperatiu^. 
For  catalytic  oxidizers,  you  must 
monitor  the  temperature  immediately 
before  and  after  the  catalyst  bed  or  you 
must  monitor  the  temperatiu^  at  the 
inlet  to  the  catalyst  bed^nd  implement 


a  site-specific  inspection  and 
maintenance  plan  for  the  catal)rtic 
oxidizer.  For  carbon  adsorbers  for  which 
you  do  not  conduct  a  liquid-liquid 
material  balance,  you  must  monitor  the 
carbon  bed  temperatxire  and  the  amount 
of  steam  or  nitrogen  used  to  desorb  the 
bed.  For  condensers,  you  must  monitor 
the  outlet  gas  temperature  from  the 
condenser.  For  concentrators,  you  must 
monitor  the  temperature  of  the 
desorption  concentrate  stream  and  the 
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pressure  drop  of  the  dilute  stream  across 
the  concentrator. 

All  site-specific  parameter  limits  that 
•you  establish  must  reflect  operation  of 
the  capture  system  and  control  devices 
during  a  performance  test  that 
demonstrates  achievement  of  the 
emission  limits  during  representative 
operating  conditions. 

Woric  Practice  Standards.  In  lieu  of 
emission  standards,  section  112(h)  of 
the  CAA  allows  work  practice  standards 
or  other  requirements  to  be  established 
when  a  pollutant  cannot  be  emitted 
through  a  conveyance  or  capture  system 
or  when  measurement  is  not  practicable 
because  of  technological  and  economic 
limitations.  Many  metal  can  surface 
coating  iiacilities  use  work  practice 
measiu^s  to  reduce  HAP  emissions  from 
mixing,  cleaning,  storage,  and  waste 
handling  areas  as  part  of  their  standard 
operating  procedures.  They  use  those 
measures  to  decrease  solvent  usage  and 
minimize  exposure  to  workers. 
However,  we  do  not  have  data  to 
accurately  quantify  the  emissions 
reductions  achievable  by  the  work 
practice  measures,  and  it  is  not  feasible 
to  measiue  emissions  or  enforce  a 
numerical  standard  for  emissions  from 
those  operations. 

Based  on  information  received  from 
the  metal  can  industry  diuing  the 
development  of  the  NESHAP  and 
information  available  from  several 
similar  coating  industries  for  which 
NESHAP  have  already  been 
promulgated,  we  identified  a  variety  of 
work  practice  measures  for  cleaning, 
storage,  mixing,  and  waste  handling.  If 
you  use  a  captiue  system  and  add-on 
control  device  to  reduce  emissions,  you 
are  required  to  develop  and  implement 
a  work  i»actice  plan  that  specifies 
practices  and  procedures  to  ensiu«  that, 
at  a  itiiniTmim,  all  organic-HAP- 
containing  liquids  and  waste  materials 
are  stored  in  closed  containers;  spills  of 
all  organic-HAP-containing  materials 
are  minimized;  closed  containers  or 
pipes  are  used  to  transport  all  organic- 
HAP-containing  materials;  mixing 
vessels  for  organic-HAP-containing 
materials  are  kept  closed  except  when 
adding  to,  removing,  or  mixing  the 
contents;  and  organic  HAItemissions 
are  minimized  diuing  all  cleaning 
operations. 

If  your  affected  source  has  an  existing, 
documented  plan  that  incorporates 
steps  taken  to  minimize  emissions  from 
the  aforementioned  sources,  then  your 
Existing  plan  may  be  used  to  satisfy  the 
requirement  for  a  work  practice  plan. 

Operations  during  Startup,  Shutdown, 
or  Malfunction.  If  you  use  a  capture 
system  and  add-on  control  device  for 
compliance,  you  are  required  to  develop 


and  operate  according  to  a  startup, 
shutdowB,  and  malfunction  plan 
(SSMP)  (luring  periods  of  startup, 
shutdowf ,  or  malfunction  (SSM)  of  the 
capture  sirstem  and  add-on  control 
device.    I 

The  NESHAP  General  Provisions  at  40 
CFR  part  163,  subpart  A,  codify  certain 
procedures  and  criteria  for  all  40  CFR 
part  63  l^SHAP  and  apply  to  you  as 
indicatec  in  the  final  rule.  The  General 
Provisioi  s  contain  administrative 
procedxu  js,  preconstruction  review 
procediu  js  for  new  soiuces,  and 
procediu  ss  for  conducting  compliance- 
related  ai  itivities,  such  as  notifications, 
recordke  iping  and  reporting, 
performa  nee  testing,  and  monitoring. 
The  final  rule  refers  to  individual 
sectionspf  the  General  Provisions  to 
emphasise  key  sections  that  are 
relevant.  However,  unless  specifically 
overridd  sn  in  the  final  rule,  all  of  the 
applicab  e  General  Provisions 
requireni  ents  apply  to  you. 

D.  What  Are  the  Testing  and  Initial 
Complia  ice  Requirements? 

Existii  g  affected  sources  must  be  in 
compliaace  with  the  final  rule  no  later 
than  NoT^ember  13,  2006.  New  and 
reconstructed  affected  sources  must  be 
in  compliance  upon  initial  startup  of  the 
affected  lource  or  by  November  13, 
2003,  whichever  is  later.  However, 
affected  sources  are  not  required  to 
demonsi  rate  compliance  until  the  end  of 
.  the  initii  i  compliance  period  when  they 
will  hav }  accumulated  the  necessary 
records  to  document  the  rolling  12- 
month  oKanic  HAP  emission  rate. 

Compliance  with  the  emission  limits 
is  based  Ion  a  rolling  12-month  organic 
HAP  emission  rate  determined  each 
month,  f  ach  12 -month  period  is  a 
compliance  period.  The  initial 
compliaace  period,  therefore,  is  the  12- 
month  period  beginning  on  the 
compliance  date.  If  the  compliance  date 
occxus  c  n  any  day  other  than  the  first 
day  of  a  month,  then  the  initial 
complia  ace  period  begins  on  the 
complia  ace  date  and  extends  through 
the  end  of  that  month  plus  the  following 
12  mon  hs.  In  other  words,  the  initial 
complia  nee  period  could  be  almost  13 
months  long,  but  all  subsequent 
complis  nee  periods  will  be  12  months 
long.  W  3  have  defined  "month"  as  a 
calenda  r  month  or  a  pre-specified 
period  •  if  28  to  35  days  to  allow  for 
flexibil:  ty  at  sources  where  data  are 
based  o  i  a  business  accoimting  period. 

Beinj  "in  compliance"  means  that  the 
owner  (  t  operator  of  the  affected  soiut:e 
meets  t  le  requirements  to  achieve  the 
final  en  tission  limitations  diuing  the 
initial  c  ompliance  period.  However,  the 
owner  i  ir  operator  will  not  have 


acciunulated  the  records  for  the  rolling 
12-month  organic  HAP  emission  rate 
until  the  end  of  tfie  initial  compliance 
period.  At  the  end  of  the  initial 
compliance  period,  the  owner  or 
operator  uses  the  data  and  records 
generated  to  determine  whether  or  not 
Uie  affected  soiut»  is  in  compliance 
with  the  organic  HAP  emission  limit 
and  other  applicable  requirements  for 
that  period.  If  the  affected  source  does 
not  meet  the  applicable  limit  and  other 
requirements,  it  is  Qut  of  compliance  for 
the  entire  complicmce  period. 

Emission  Umits.  There  are  four 
options  for  complying  with  the  emission 
limits,  and  the  testing  and  initial 
compliance  reqiurements  vary 
accordingly. 

Option  1:  Compliance  Based  on  the 
Compliant  Material  Option,  ff  you 
demonstrate  compliance  based  on  the 
compliant  material  option,  you  must 
determine  the  mass  of  organic  HAP  in 
all  coatings  and  thinners  used  each 
month  during  the  initial  compliance 
period  and  the  voliune  fraction  of 
coating  solids  in  all  coatings  used  each 
month  during  the  initial  compliance 
period.  To  determine  the  mass  of 
organic  HAP  in  coatings  and  thinners 
and  the  volume  fraction  of  coating 
solids,  you  may  use  either 
manufactiuer's  data  or  test  results  using 
the  test  methods  listed  below.  You  may 
use  alternative  test  methods  provided 
that  you  get  EPA  approval  in  accordance 
with  40  CFR  63.7{fi.  However,  if  there 
is  any  inconsistency  between  the  test 
method  results  (either  EPA's  or  an 
approved  alternative)  and 
manufactiuer's  data,  the  test  method 
results  will  prevail  for  compliance  and 
enforcement  purposes  luiless,  after 
consultation,  you  can  demonstrate  to 
the  satisfaction  of  the  enforcement 
agency  that  the  formulation  data  are 
correct. 

•  For  organic  HAP  content,  use 
Method  311  of  40  CFR  part  63,  appendix 
A. 

•  The  final  rule  allows  you  to  use 
nonaqueous  volatile  matter  as  a 
siuTogate  for  organic  HAP.  ff  you  choose 
that  option,  then  use  Method  24  of  40 
CFR  part  60,  appendix  A,  to  determine 
nonaqueous  volatile  matter. 

•  For  volimie  fraction  of  coating 
solids,  use  either  information  from  the 
supplier  or  manufacturer  of  the 
material.  American  Society  of  Testing 
and  Materials  (ASTM)  Method  D2697- 
86(1998),  or  ASTM  Method  D6093-97. 

To  demonstrate  initial  compliance 
based  on  the  compliant  materials 
option,  you  are  required  to  demonstrate 
that  the  organic  HAP  content  of  each 
coating  meets  the  applicable  emission 
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limits  and  that  you  use  no  organic-HAP- 
containing  thinners. 

Option  2:  Compliance  Based  on  the 
Emission  Rate  without  Add-on  Controls 
Option.  If  you  demonstrate  compliance 
based  on  the  emission  rate  without  add- 
on controls  option,  you  must  determine 
the  mass  of  organic  HAP  in  all  coatings 
and  thinners  used  in  each  coating  type 
segment  each  month  during  the  initial 
compliance  period,  and  the  volume 
fraction  of  coating  solids  in  all  coatings 
in  each  coating  type  segment  used  each 
month  dining  the  initial  compliance 
period. 

To  determine  the  mass  of  organic 
HAP  in  coatings  and  thinners  and  the 
volume  fraction  of  coating  solids,  you 
may  use  either  manufactiuer's  data  or 
test  results  using  the  test  methods  listed 
below.  You  may  use  alternative  test 
methods  provided  that  you  get  EPA 
approval  in  accordance  with  40  CFR 
63.7(f).  However,  if  there  is  any 
inconsistency  between  the  test  method 
results  {either  EPA's  or  an  approved 
alternative)  and  manufactmer's  data,  the 
test  method  results  will  prevail  for 
comphance  and  enforcement  purposes 
unless,  after  consultation,  you  can 
demonsti-ate  to  the  satisfaction  of  the 
enforcement  agency  that  the  formulation 
data  are  correct. 

•  For  oi:ganic  HAP  content,  use 
Method  311  in  40  CFR  part  63, 
appendix  A. 

•  The  final  rule  allows  you  to  use 
nonaqueous  volatile  matter  as  a 
surrogate  for  oi^anic  HAP.  If  you  choose 
that  option,  use  Method  24  in  40  CFR 
part  60,  appendix  A  to  determine 
nonaqueous  volatile  matter. 

•  For  voliune  fraction  of  coating 
solids,  use  either  information  from  the 
supplier  or  manufacturer  of  the 
material,  ASTM  Method  D2697-86 
(Reapproved  1998).  or  ASTM  Method 
D6093-97. 

To  demonstrate  initial  compliance 
based  on  the  emission  rate  without  add- 
on controls  option,  you  are  required  to 
demonstrate  that  the  total  mass  of 
organic  HAP  in  all  coatings  andthinners 
in  each  coating  type  segment  divided  by 
the  total  volume  of  coating  solids  in  that 
coating  type  segment  meets  the 
applicable  emission  limit.  I'or  the 
emission  rate  without  add-on  controls 
option,  you  are  required  to  perform  the 
following: 

•  Determine  the  quantity  of  each 
coating  and  thinner  used  in  each  coating 
type  segment. 

•  Determine  the  mass  of  organic  HAP 
in  each  coating  and  thinner  in  each 
coating  type  segment. 

•  Determine  the  voliune  fraction  of 
coating  sohds  for  each  coating  in  each 
coating  type  segment. 


•  Calculate  the  total  mass  of  organic 
HAP  in  all  materials  in  each  coating 
type  segment  and  total  voliune  of 
coating  solids  in  each  coating  type 
segment  for  each  month  of  the  initial 
compliance  period.  You  may  subtract 
from  the  total  mass  of  organic  HAP  the 
amount  contained  in  waste  materials 
you  send  to  a  hazardous  waste 
treahnent.  storage,  and  disposal  facility 
regulated  under  40  CFR  part  262,  264 
265,  or  266. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  for  the  materials  used  in 
each  coating  type  segment  to  the  total 
voliune  of  coating  solids  used  in  the 
segment. 

•  Record  the  calculations  and  results 
and  include  them  in  your  Notification  of 
Compliance  Status. 

Alternatively,  if  you  apply  coatings  in 
more  than  one  coating  type  segment 
within  a  subcategory,  you  may  calculate 
an  overall  HAP  emission  limit  for  the 
subcategory  and  demonstrate 
compliance  by  including  all  coatings 
and  thiimers  in  all  coating  type 
segments  in  the  subcategory  in 
calculating  the  ratio  of  total  mass  of 
organic  HAP  to  total  volume  of  coating 
solids.  If  you  use  this  approach,  you 
must  use  the  subcategory  limit 
throughout  the  12-month  initial 
compliance  period  and  may  not  switch 
between  compliance  with  limits  for 
individual  coating  type  segments  and  an 
overall  limit.  Also,  if  you  follow  this 
approach,  you  may  not  include  coatings 
in  different  subcategories  in 
determining  your  overall  HAP  limit. 

Option  3:  CompUance  Based  on  the 
Emission  Rate  with  Add-on  Controls 
Option.  If  you  use  a  capture  system  and 
add-on  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  your  testing  and  initial 
comphance  requirements  are  as  follows: 

•  Conduct  an  initial  performance  test 
to  determine  the  capture  and  control 
efficiencies  of  the  equipment  and  to 
estabhsh  operating  lunits  to  be  achieved 
on  a  continuous  basis. 

•  Determine  the  mass  of  organic  HAP 
in  each  material  and  the  volume  fraction 
of  coating  solids  for  each  coating  used 
each  month  of  the  initial  compliance 
period. 

•  Calculate  the  organic  HAP 
emissions  from  the  controlled  coating 
operations  using  the  capture  and  control 
efficiencies  determined  during  the 
performance  test  and  the  total  mass  of 
organic  HAP  in  materials  used  in 
controlled  coating  operations. 

•  Calculate  the  ratio  of  the  total  mass 
of  organic  HAP  emissions  to  the  total 
volume  of  coating  solids  used  each 
month  of  the  initial  comphance  period. 


•  Record  the  calculations  and  results 
and  include  them  in  the  Notification  of 
Compliance  Status. 

If  you  use  a  capture  system  and  add- 
on control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances,  you 
must  determine  both  the  efficiency  of 
the  capture  system  and  the  emissions 
reduction  efficiency  of  the  control 
device.  To  determine  the  capture 
efficiency,  you  must  either  verify  the 
presence  of  a  PTE  using  EPA  Method 
204  of  40  CFR  part  51.  appendix  M,  or 
use  one  of  the  protocols  in  §  63.3544  of 
the  final  rule  to  measure  capture 
efficiency.  If  you  have  a  PTE,  apply  and 
dry  all  the  materials  within  the  PTE, 
and  route  all  exhaust  gases  from  the  PTE 
to  a  control  device,  then  you  may 
assume  100  percent  capture. 

To  determine  the  emissions  reduction 
efficiency  of  the  control  device,  you 
must  conduct  measurements  of  the  inlet 
and  ouUet  gas  streams.  The  test  must 
consist  of  three  runs,  each  run  lasting  at 
least  1  hour,  using  the  following  EPA 
Methods  in  40  CFR  part  60,  appendix  A: 

•  Method  1  or  lA  for  selection  of  the 
sampling  sites. 

•  Method  2,  2A.  2C.  2D,  2F,  or  2G  to 
determine  the  gas  volumetric  flow  rate 

•  Method  3,  3A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
3B,  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981. 

•  Method  4  to  determine  stack 
moisture. 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration. 

Alternatively,  any  other  test  method 
or  data  that  have  been  validated 
according  to  the  appUcable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A.  and  approved  by  the 
Administrator  could  be  used. 

If  you  use  a  solvent  recovery  system, 
you  may  determine  the  overall  control 
efficiency  using  a  Hquid-Hquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  the  material 
balance  alternative,  you  are  required  to 
measure  the  amount  of  all  materials 
used  in  the  affected  source  during  each 
month  of  the  initial  comphance  period 
and  determine  the  volatile  matter 
contained  in  these  materials.  You  must 
also  measure  the  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
system  each  month  of  the  compliance 
period.  Then,  you  must  compare  the 
amount  recovered  to  the  amount  used  to 
determine  the  overall  control  efficiency 
and  apply  this  efficiency  to  the  ratio  of 
oi^ganic  HAP  to  coating  sohds  for  the 
materials  used.  You  must  record  the 


calculations  and  results  and  include 
them  in  your  Notification  of  Compliance 
Status. 

Alternatively,  if  you  apply  coatings  in 
more  than  one  coating  type  segment 
within  a  subcategory,  you  may  calculate 
an  overall  HAP  emission  limit  for  the 
subcategory  and  demonstrate 
compliance  by  including  all  coatings 
and  thirmers  in  all  coating  type 
segments  in  the  subcategory  in 
calculating  the  ratio  of  total  mass  of 
organic  HAP  to  total  volume  of  coating 
solids.  If  you  use  this  approach,  you 
must  use  the  subcategory  limit 
throughout  the  compliance  period  and 
may  not  switch  between  compliance 
with  limits  for  individual  coating  type 
segments  and  an  overall  limit.  Also,  if 
you  follow  this  approach,  you  may  not 
include  coatings  in  different 
subcategories  in  determining  your 
overall  HAP  limit. 

Operating  Limits.  As  mentioned 
above,  you  must  establish  operating 
limits  as  part  of  the  initial  performance 
test  of  an  emission  capture  and  control 
system.  The  operating  limits  are  the 
values  of  certain  parameters  measured 
for  capture  systems  and  control  devices 
during  the  most  recent  performance  test 
that  demonstrated  compliance  with  the 
emission  limits.  The  final  rule  specifies 
the  parameters  to  monitor  for  the  types 
of  emission  control  systems  commonly 
used  in  the  industry.  Table  4  to  the  final 
rule  simunarizes  the  monitoring 
requirements  for  each  type  of  control 
device. 

You  are.required  to  install,  calibrate, 
maintain,  and  continuously  operate  all 
monitoring  equipment  according  to  the 
manufacturer's  specifications  and 
ensure  that  the  continuous  parameter 
monitoong  systems  (CPMS)  meet  the 
requirements  in  §  63.3547  of  the  final 
rule.  If  you  use  control  devices  other 
than  those  identified  in  the  final  rule, 
you  must  submit  the  operating 
parameters  to  be  monitored  to  the 
Administrator  for  approval.  The 
authority  to  approve  the  parameters  to 
be  monitored  is  retained  by  EPA  and  is 
not  delegated  to  States. 

Work  Practice  Standards.  If  you  use  a 
capture  system  and  control  device  for 
compliance,  you  are  required  to  develop 
and  implement  on  ah  ongoing  basis  a 
work  practice  plan  for  minimizing 
organic  HAP  emissions  from  storage, 
mixing,  material  handling,  and  waste 
handling  operations.  That  plan  must 
include  a  description  of  all  steps  taken 
to  minimize  emissions  bom.  those 
sources  (e.g.,  using  closed  storage 
containers,  implementing  practices  to  . 
minimize  emissions  during  filling  and 
transfer  of  contents  from  containers, 
using  spill  minimization  techniques, 
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etc.).  You  must  make  the  plan  available 
for  inspei  tion  if  the  Administrator 
requests  I  o  see  it. 

Operations  during  Startup,  Shutdovm, 
or  Malfunction.  If  you  use  a  capture 
system  ai  d  control  device  for 
complian  ce,  you  are  required  to  develop 
and  operate  according  to  an  SSMP 
during  p^iods  of  SSM  of  the  capture 
system  ai  id  control  device. 

Option  4:  Compliance  Based  on  the 
Control  E  fficiency/Outlet  Concentration 
Option.  1  you  use  a  capture  system  and 
add-on  c(  introl  device  other  than  a 
solvent  r(  icovery  system  for  which  you 
conduct  i  1  liquid-liquid  material 
balance,  'ou  may  meet  either  of  the 
applicable  alternative  limits 
summarised  in  Table  4  of  this  preamble 
instead  of  the  organic  Hj^P  emission 
rate  limit  s  summarized  in  Tables  2  and 
3  of  this  )reamble.  Prior  to  the  initial 
performs  ace  test,  you  are  required  to 
install  cc  ntrol  device  parameter 
monitori  ig  equipment  to  be  used  to 
demonst  ate  compliance  with  the 
capture  i  nd  control  efficiencies  (or  the 
capture  efficiency  of  the  capture  system 
and  the  Oxidizer  outlet  concentration) 
and  to  e!  tablish  operating  limits  to  be 
achievec  on  a  continuous  basis.  During 
the  initii  1  compliance  test,  you  must  use 
the  cont  ol  device  parameter  monitoring 
equipme  at  to  establish  parameter  values 
that  repi  jsent  your  operating 
requiren  ents  for  the  control  systems.  / 
You  mu!  t  record  the  initial  performance 
test  resu  ts  and  include  them  in  the 
Notificai  ion  of  Compliance  Status. 

If  you  use  a  capture  system  and  add- 
on contrpl  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-li  }uid  material  balances,  you 
must  vei  ify  that  the  efficiency  of  the 
capture  >ystem  is  108  percent  and 
determiae  the  emissions  reduction 
efficienqy  of  the  control  device.  To 
verify  ti  e  capture  efficiency,  you  must 
either  v^  rify  the  presence  of  a  PTE  using 
EPA  Me  hod  204  of  40  CFR  part  51, 
append]  k  M,  or  use  one  of  the  protocols 
in  §  63.;  544  of  the  final  rule  to  measure 
capture  sfficiency.  If  you  have  a  PTE, 
apply  and  dry  all  the  materials  within 
the  PTE. and  route  all  exhaust  gases  from 
the  end  asure  to  a  control  device,  then 
you  ma] '  assume  100  percent  capture. 

To  de  ;ermine  the  emissions  reduction 
efficieni  ■y  of  the  control  device,  you 
must  CO  aduct  measurements  of  \he  inlet 
and  out  et  gas  streams.  The  test  must 
consist  pf  three  runs,  each  run  lasting  at 
least  1  hour,  using  the  following  EPA 
Method  i  in  40  CFR  part  60,  api>endix  A: 

•  Me  hod  1  or  1 A  for  selection  of  the 
samplii  g  sites. 

•  Me  hod  2,  2A,  2C,  2D,  2F,  or  2G  to 
determ  ae  the  gas  volumetric  flow  rate. 


•  Method  3,  3A,  or  3B  for  gas  analysis 
to  determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
3B,  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981. 

•  Method  4  to  determine  stack 
moisture. 

•  Method  25  or  25A  to  determine 
organic  volatile  matter  concentration. 
Alternatively,  any  other  test  method  or 
data  that  have  been  validated  according 
to  the  applicable  procedvues  in  Method 
301  of  40  CFR  part  63,  appendix  A,  and 
approved  by  the  Administrator  could  be 
used. 

If  you  use  a  solvent  recovery  system, 
you  may  determine  the  overall  control 
efficiency  using  a  liquid-liquid  material 
balance  instead  of  conducting  an  initial 
performance  test.  If  you  use  the  material 
balance  alternative,  you  are  required  to 
measure  the  amoimt  of  all  materials 
used  in  the  affected  source  during  each 
month  of  the  initial  compliance  period 
and  determine  the  volatile  matter 
contained  in  these  materials.  You  must 
also  measure  the  amount  of  volatile 
matter  recovered  by  the  solvent  recovery 
system  each  month  of  the  initial 
compliance  period.  Then,  you  must 
compare  the  amoimt  recovered  to  the 
amount  used  to  determine  the  overall 
control  efficiency  and  apply  this 
efficiency  to  the  ratio  of  organic  HAP  to 
coating  solids  for  the  materials  used. 
You  must  record  the  calculations  and 
results  and  include  them  in  your 
Notification  of  Compliance  Status. 
Operating  Limits.  As  mentioned 
above,  you  must  establish  operating 
limits  as  part  of  the  initial  performance 
test  of  an  emission  captiu«  and  control 
system.  The  operating  limits  are  the 
values  of  certain  parameters  measured 
for  capture  systems  and  control  devices 
during  the  most  recent  performance  test 
that  demonstrated  compliance  with  the 
emission  limits.  The  final  rule  specifies 
the  parameters  to  monitor  for  the  types 
of  emission  control  systems  commonly 
used  in  the  industry.  Table  4  to  the  final 
rule  siunmarizes  the  monitoring 
requirements  for  each  type  of  control 
device. 

You  are  required  to  install,  calibrate, 
maintain,  and  continuously  operate  all 
monitoring  equipment  according  to  the 
manufacturer's  specifications  and 
ensiue  that  the  CS'MS  meet  the 
requirements  in  §  63.3547  of  the  final 
rule.  If  you  use  control  devices  other 
than  those  identified  in  the  final  rule, 
you  must  submit  the  operating 
parameters  to  be  monitored  to  the 
Administrator  for  approval.  The 
authority  to  approve  the  parameters  to 
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be  monitored  is  retained  by  EPA  and  is 
not  delegated  to  States. 

Work  Practice  Standards.  If  you  use  a 
capture  system  and  control  device  for 
compliance,  you  are  required  to  develop 
and  implement  on  an  ongoing  basis  a 
work  practice  plan  for  minimising 
otganic  HAP  emissions  from  storage, 
mixing,  material  handling,  and  waste 
handling  operations.  That  plan  must 
include  a  description  of  all  steps  taken 
to  minimize  emissions  from  those 
sources  (e.g.,  using  closed  storage 
containers,  implementing  practices  to 
minimize  emissions  during  filling  and 
transfer  of  contents  from  containers, 
using  spill  minimization  techniques, 
etc.).  You  must  make  the  plan  available 
for  inspection  if  the  Administrator 
requests  to  see  it. 

Operations  during  Startup,  Shutdown, 
or  Malfunction.  You  are  required  to 
develop  and  operate  your  captiu^ 
system  and  control  device  according  to 
an  SSMP  during  periods  of  SSM  of  the 
capture  system  and  control  device. 

E.  What  Are  the  Continuous  Compliance 
Provisions? 

Emission  Limits.  Option  1: 
Compliance  Based  on  the  Compliant 
Material  Option.  If  you  demonstrate 
compliance  with  the  final  emission 
limits  based  on  the  compliant  material 
option,  you  will  demonstrate 
continuous  compliance  if,  for  each  12- 
month  compliance  period,  the  organic 
HAP  content  of  each  coating  used  does 
not  exceed  the  applicable  emission  limit 
and  you  use  no  thinner  that  contains 
organic  HAP. 

Option  2:  Compliance  Based  on  the 
Emission  Rate  without  Add-on  Controls 
Option.  If  you  demonstrate  compliance 
with  the  final  emission  limits  based  on 
the  emission  rate  without  add-on 
controls  option,  you  will  demonstrate 
continuous  compliance  if,  for  each 
rolling  12-month  compliance  period,  the 
ratio  of  organic  HAP  in  all  coatings  and 
thinners  in  each  coating  type  segment  to 
coating  solids  in  that  coating  type 
segment  is  less  than  or  equal  to  the 
applicable  emission  limit.  You  follow 
the  same  procedures  for  calculating  the 
organic  HAP  to  coating  solids  ratio  that 
you  used  for  the  initial  compliance 
period.  If  you  use  an  alternative 
calculated  overall  HAP  emission  limit 
for  all  coating  type  segments  within  a 
subcategory,  you  use  the  same 
procedures  that  you  used  for  the  initial 
compliance  period.  Whichever 
approach  you  use  must  be  used 
consistently  throughout  each  12-month 
compliance  period. 

Option  3:  Compliance  Based  on  the 
Emission  Rate  with  Add-on  Controls 
Option.  For  each  coating  opwation  on 


which  you  use  a  capture  system  and 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
a  liquid-liquid  material  balance,  you 
must  use  the  continuous  parameter 
monitoring  results  for  the  month  in 
determining  the  mass  of  organic  HAP 
emissions.  If  the  monitoring  results 
indicate  no  deviations  from  the 
operating  limits  and  there  were  no 
b)rpasses  of  the  control  device,  you 
would  assume  the  captiu^  system  and 
control  device  are  achieving  the  same 
percent  emissions  reduction  efficiency 
as  they  did  during  the  most  recent 
performance  test  in  which  compliance 
was  demonstrated.  You  woidd  then 
apply  that  percent  reduction  to  the  total 
mass  of  organic  HAP  in  materials  used 
in  controlled  coating  operations  to 
determine  the  monthly  emission  rate 
frtim  those  operations.  If  there  were  any 
deviations  from  the  operating  limits 
dm-ing  the  month  or  any  bypasses  of  the 
control  device,  you  must  accoimt  for 
them  in  the  calculation  of  the  monthly 
emission  rate  by  assimiing  the  capture 
system  and  control  device  were 
achieving  zero  emissions  reduction 
during  the  periods  of  deviation,  unless 
you  have  other  data  indicating  the 
actual  efficiency  of  the  emission  capture 
system  and  add-on  control  device,  and 
tbe  use  of  these  data  is  approved  by  the 
Administrator.  Then,  you  would 
determine  the  annual  average  emission 
rate  by  calculating  the  ratio  for  the  most 
recent  12-month  period. 

For  each  coating  operation  on  which 
you  use  a  solvent  recovery  system  and 
conduct  a  liquid-liquid  material  balance 
each  month,  you  will  use  the  liquid- 
liquid  material  balance  to  determine 
control  efficiency.  To  determine  the 
overall  control  efficiency,  you  must 
measiu^  the  amoimt  of  all  materials 
used  during  each  month  and  determine 
the  volatile  matter  content  of  these 
materials.  You  must  also  measure  the 
amount  of  volatile  matter  recovered  by 
the  solvent  recovery  system  during  the 
month,  calculate  the  overall  control 
efficiency,  and  apply  it  to  the  total  mass 
of  organic  HAP  in  the  materials  used  to 
determine  total  organic  HAP  emissions. 
Then,  you  would  determine  the  annual 
average  emission  rate  by  taking  the 
average  of  the  monthly  ratios  for  the 
most  recent  12-month  period. 

Operating  Limits.  If  you  use  a  captiu* 
system  and  control  device,  the  final  rule 
requires  you  to  achieve  on  a  continuous 
basis  the  operating  limits  you  establish 
during  the  performance  test.  If  the 
continuous  monitoring  shows  that  the 
capture  system  and  control  device  are 
operating  outside  the  range  of  values 
established  during  the  performance  test. 


you  have  deviated  bom  the  established 
operating  limits. 

If  you  operate  a  capture  system  and 
control  device  that  allow  emissions  to 
b)rpass  the  control  device,  you  must 
monitor  for  potential  bypass  of  the 
control  device  to  demonstrate  that 
organic  HAP  emissions  fit>m  each 
emission  point  within  the  affected 
source  are  being  routed  to  the  control 
device.  You  may  choose  fitjm  the 
following  four  monitoring  procedures: 

•  Flow  control  position  mdicator  to 
provide  a  record  of  whether  the  exhaust 
stream  is  directed  to  the  control  device. 

•  Car-seal  or  lock-and-key  valve 
closures  to  secure  the  bypass  line  valve 
in  the  closed  position  when  the  control 
device  is  operating. 

•  Valve  closure  continuous 
monitoring  to  ensure  that  any  bypass 
line  valve  or  damper  is  closed  when  the 
control  device  is  operating: 

•  Automatic  shutdown  system  to  stop 
the  coating  operation  when  flow  is 
diverted  from  tbe  control  device. 

If  the  bypass  monitoring  procedures 
indicate  that  emissions  are  not  routed  to 
the  control  device,  you  have  deviated 
from  your  monitoring  plan. 

Work  Practice  StanJards.  If  you  use 
an  emission  captiu«  system  and  control 
device  for  compliance,  you  are  required 
to  implement  on  an  ongoing  basis  the 
work  practice  plan  you  developed 
during  the  initial  compliance  period.  If 
you  did  not  develop  a  plan  for  reducing 
organic  HAP  emissions  or  you  do  not 
implement  the  plan,  this  would  be  a 
deviation  fix)m  the  work  practice 
standards. 

Operations  during  Startup.  Shutdown, 
or  Malfunction.  If  you  use  a  capture  : 
system  and  control  device  for 
compliance,  you  are  required  to  develop 
and  operate  according  to  an  SSMP 
dining  periods  of  SSM  of  the  capture 
system  and  control  device. 

Option  4:  Compliance  Based  on  the 
Control  Efficiency/Outiet  Concentration 
Option.  If  you  use  a  captiu^  system  and 
add-on  control  device  other  than  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  your  testing  and  continuous 
compliance  requirements  are  the  same 
as  those  in  option  3.  For  add-on  control 
systems,  you  are  required  to  install 
control  device  parameter  monitoring 
.equipment  to  be  used  to  demonstrate 
compliance  with  the  operating 
requirements  for  add-on  control  systems 
in  the  final  rule.  If  you  operate  a  CPMS, 
it  has  to  collect  data  at  least  every  15 
minutes,  and  you  must  have  at  least 
three  data  points  per  hour  to  have  a 
valid  hour  of  data.  You  must  operate  the 
CPMS  at  all  times  that  the  surface 
coating  operation  and  control  systems 


are  operating.  You  also  must  conduct 
proper  maintenance  of  the  CPMS  and 
maintain  an  inventory  of  necessary  parts 
for  routine  repairs  of  the  CPMS.  Using 
the  data  collected  with  the  CPMS,  you 
must  calculate  and  record  the  average 
values  of  each  operating  parameter 
according  to  the  specified  averaging 
times. 

F.  What  Are  the  Notification. 
Recordkeeping,  and  Reporting 
Requirements? 

You  are  required  to  comply  with  the 
applicable  requirements  in  tha.NESHAP 
General  Provisions,  subpart  A  of  40  CFR 
part  63,  as  described  in  the  final  rule. 
The  General  Provisions  notification 
requirements  include  initial 
notifications,  notification  of 
performance  test  if  you  are  complying 
using  a  capture  system  and  control 
device,  notification  of  compliance 
status,  and  additional  notifications 
required  for  affected  sources  with 
continuous  monitoring  systems.  The 
General  Provisions  also  require  certain 
records  and  periodic  reports. 

Initial  Notification.  If  the  final 
standards  apply  to  you  as  a  new  or 
reconstructed  affected  source,  you  must 
send  a  notification  to  the  EPA  Regional 
Office  in  the  Region  where  your  facility 
is  located  and  to  your  State  agency 
within  120  days  after  the  date  of  initial 
startup  or  120  days  after  publication  of 
the  final  rule,  whichever  is  later. 
Existing  affected  sources  must  send  the 
Initial  Notification  within  1  year  after 
publication  of  the  final  rule.  The  report 
notifies  us  and  yoiu-  State  agency  that 
you  have  constructed  a  new  facility, 
reconstructed  an  existing  facility,  or 
have  an  existing  facility- that  is  subject 
to  the  final  rule.  Thus,  it  allows  you  and 
the  permitting  authority  to  plan  for 
compliance  activities.  You  also  need  to 
send  a  notification  of  planned 
construction  or  reconstruction  of  a 
source  that  would  b&  subject  to  the  final 
rule  and  apply  for  approval  to  construct 
or  reconstruct. 

Notification  of  Performance  Test.  If 
you  demonstrate  compliance  by  using  a 
capture  system  and  control  device  for 
which  you  do  not  conduct  a  liquid- 
liquid  material  balance,  you  must 
conduct  a  performance  test.  For  a  new 
or  reconstructed  affected  source,  the 
performance  test  must  take  place  no 
later  than- 180  days  after  initial  startup 
or  180  days  after  publication  of  the  final 
rule,  whichever  is  later.  For  an  existing 
source,  you  must  conduct  the 
performance  test  no  later  than  the 
compliance  date.  You  must  notify  us  (or 
the  delegated  State  or  local  agency)  at 
least  60  calendar  days  before  the 
performance  test  is  scheduled  to  begin. 


as  india  ted  in  the  General  Provisions 
for  tiie  itSHAP. 

Notifiaation  of  Compliance  Status. 
Your  compliance  procediu-es  depend  on 
which  compliance  option  you  choose. 
For  each  compliance  option,  you  must 
send  us  1 1  Notification  of  Compliance 
Status  within  30  days  of  the  end  of  the 
initial  compliance  period.  In  the 
notification,  you  must  certify  whether 
the  affec  ed  source  has  complied  with 
the  final  standards,  identify  the 
option(s  you  used  to  demonstrate 
initial  c(  mpliance,  siunmarize  the  data 
and  calc  ilations  supporting  the 
compliai  ice  demonstration,  and  describe 
how  you  will  determine  continuous 
complia  ice. 

If  you  elect  to  comply  by  using  a 
captiue  1  lystem  and  control  device  for 
which  y  )u  conduct  performance  tests, 
you  mus  t  provide  the  results  of  the  tests. 
Your  no  ification  must  also  include  the 
measure  1  range  of  each  monitored 
paramet  (r,  the  operating  limits 
establisl  ed  during  the  performance  test, 
and  info  rmation  showing  whether  the 
affected  sovirce  complied  with  its 
operatin  5  limits  during  the  initial 
compliance  period. 

Recordkeeping  Requirements.  You  are 
requireq  to  keep  for  5  years  records  of 
reported  information  and  all  other 
information  necessary  to  document 
complialice  with  the  final  rule.  As 
requirec  under  the  General  Provisions, 
records  or  the  2  most  recent  years  must 
be  kept  1  )nsite;  records  for  the  other  3 
years  mi  ly  be  kept  offsile.  Records 
pertaini  ig  to  the  design  and  operation 
of  contr  >1  and  monitoring  equipment 
must  be  kept  for  the  life  of  the 
equipmi  int. 

Depei  ding  on  the  compliance  option 
that  you  choose,  you  must  keep  records 
of  the  fc  Uowing: 

•  Org  mic  HAP  content,  volatile 
matter  c  ontent,  coating  solids  content, 
and  qua  atity  of  the  coatings  and  other 
materia  s  applied. 

•  All  documentation  supporting 
Initial  ^  otifications  and  Notifications  of 
Compliimce  Status. 

If  you  demonstrate  compliance  by 
using  a  :apture  system  and  control 
device,  y^ou  also  need  to  keep  records  of 
the  foUi  iwing: 

•  Th(  occurrence  and  duration  of 
each  SS  VI  of  the  emission  capture 
system  md  control  device. 

•  All  maintenance  performed  on  the 
capture  system  and  control  device. 

•  Ad  ions  taken  during  SSM  that  are 
differeii  t  fi-om  the  procedures  specified 
in  the  a  fected  source's  SSMP. 

•  All  information  necessary  to 
demon!  trate  conformance  with  the 
affectec  source's  SSMP  when  the  plan 
procedtres  are  followed. 


•  All  information  necessary  to 
demonstrate  conformance  with  the 
affected  source's  plan  for  minimizing 
emissions  bom  mixing,  storage,  and 
waste  handling  operations. 

•  Each  period  during  which  a  CPMS 
is  malfunctioning  or  inoperative 
(including  out-of-control  periods). 

•  All  required  measurements  needed 
to  demonstrate  compliance  with  the 
standards. 

•  All  results  of  performance  tests. 
The  final  rule  requires  you  to  collect 

and  keep  records  according  to  your 
monitoring  plan.  Failure  to  collect  and 
keep  the  specified  minimum  data  is  a  ~ 
deviation  that  is  separate  from 
deviations  firom  emission  limits, 
operating  limits,  or  work  practice 
standards. 

Deviations,  as  determined  fi-om  those 
records,  must  be  recorded  and  also 
reported.  A  deviation  is  any  instance 
when  any  requirement  or  obligation 
established  by  the  final  rule  including, 
but  not  limited  to,  the  emission  limits, 
operating  limits,  and  work  practice 
standards,  is  not  met. 

If  you  use  a  capture  system  and 
control  device  to  reduce  organic  HAP 
emissions,  you  must  make  your  SSMP 
available  for  inspection  if  the 
Administrator  requests  to  see  it.  The 
plan  must  stay  in  your  records  for  the 
life  of  the  affected  source  or  luitil  the 
affected  source  is  no  longer  subject  to 
the  final  standards.  If  you  revise  the 
plan,  you  need  to  keep  the  previous 
superceded  versions  on  record  for  5 
years  following  the  revision. 

Periodic  Reports.  Each  year  is  divided 
into  two  semiannual  reporting  periods. 
If  no  deviations  occur  during  a 
semiannual  reporting  period,  you  must 
submit  a  semiannual  report  stating  that 
the  affected  source  has  been  in 
continuous  compliance.  If  deviations 
occur,  you  must  include  them  in  the 
report  as  follows: 

•  Report  each  deviation  fi-om  the 
emission  limit. 

•  If  you  use  an  emission  capture 
system  and  control  device,  report  each 
deviation  fi-om  the  work  practice 
standards. 

•  If  you  us€  an  emission  capture 
system  and  control  device,  report  each 
deviation  from  an  operating  limit  and 
report  each  time  a  bypass  line  diverts 
emissions  from  the  control  device  to  the 
atmosphere. 

•  Report  other  specific  information 
on  the  periods  of  time  and  details  of 
deviations  that  occurred. 

'     You  must  also  include  an  explanation 
in  each  semiannual  report  if  a  change 
occurs  that  might  affect  the  compliance 
status  of  the  affected  source  or  if  you 
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change  to  another  option  for  meeting  the 
appUcable  emission  hmit. 

Other  Reports.  You  are  required  to 
submit  reports  for  periods  of  SSM  of  the 
captiue  system  and  control  device.  If  the 
procedures  you  follow  during  any  SSM 
are  inconsistent  with  your  plan,  you 
must  report  those  procedures  in 
immediate  reports  required  by  the 
General  Provisions  in  §63.10{d)(5)(ii) 
and  in  your  semiannual  reports. 


m.  What  Are  the  Significant  Comments 
and  Changes  Since  Proposal? 

Refer  to  the  BID  ("National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Surface  Coating  of  Metal  Cans 
Background  Information  for  Final 
Standards — Summary  of  Public 
Comments  and  Responses,"  August 
2003,  EPA-453/R-O3-009),  for  EPA's 
responses  to  each  public  comment; 
available  in  Docket  No.  OAR-2003- 
0005  {formerly  Docket  No.  A-98-41). 

A.  End  Coatings— Repair  Spray  Coatings 

Comment:  Two  commenters  stated 
that  post-coat  repair  spray  for  easy-open 
ends  was  not  covered  by  the  proposed 
rule.  The  commenters  stated  that  the 
proper  classification  of  repair  spray 
under  the  proposed  NESHAP  could  be 
comphcated  by  the  various  ways  in 
which  it  is  regulated  under  cmrent  State 
standards  for  reducing  volatile  organic 
compounds.  The  commenters 
recommended  that  EPA  estabUsh  a 
specific  emission  limit  for  this  type  of 
coating,  which  has  the  potential  for 
more  use  in  the  futiue  because  of 
increasing  customer  demand  for  easy- 
open  ends. 

Response:  Using  the  coatings  data  and 
information  provided  by  the 
commenters,  we  have  added  a  separate 
emission  limit  for  repair  spray  coatings 
imder  the  end  coating  subcategory 
(formerly  called  end  lining)  in  the  final 
rule.  As  indicated  by  the  name,  repair 
spray  coatings  are  used  to  cover  breaks 
in  the  coating  that  are  caused  diuing  the 
formation  of  the  score  in  easy-open  ends 
or  to  provide,  after  the  manufacturing 
process,  an  additional  protective  layer 
for  corrosion  resistance.  The  emission 
limit  in  the  final  nile  for  repair  spray 
coatings  is  2.06  kilograms  (kg)  HAP/Uter 
soUds  (17.17  lb  HAP/gal  sohds)  for 
existing  affected  sources  and  0.64  kg 
HAP/liter  solids  (5.34  lb  HAP/gal  solids) 
for  new  affected  sources.  We  also 
included  a  definition  for  "repair  spray" 
in  the  definitions  section  of  the  final 
rule. 

B.  Affected  Source  Clarification 

Comment:  Some  commenters 
expressed  confusion  regarding  how  we 


defined  "affected  source"  and  "new 
affected  source"  in  the  proposed  rule 

Response:  In  §  63.3482(b)  of  the  final 
rule,  an  affected  source  is  defined  as  the 
collection  of  all  coating  operations  used 
for  surface  coating  of  metal  cans  or  ends 
(including  decorative  tins)  or  metal 
crowns  or  closures.  Section  63.3482(c) 
also  states  that  an  affected  soiutre  is  a 
new  affected  source  if  you  commenced 
its  construction  after  January  15,  2003 
(proposal  date)  and  the  construction  is 
of  a  completely  new  metal  can  surface 
coating  source  where  previously  no 
metal  can  surface  coating  source  had 
existed.  Based  on  the  definition  of 
"reconstruction,"  adding  capacity  to  an 
existing  source  with  a  new  coating  line 
would  not  trigger  reconstruction,  but 
replacing  an  old  line  with  a  new  line 
could  trigger  reconstruction  if  the  cost 
criteria  for  replacing  equipment  are  met 
(meeting  or  exceeding  the  cost  criteria  is 
more  likely  for  smaller  sources).  The 
General  Provisions  define 
"reconstruction"  in  terms  of  a 
"comparable  new  source."  If  the 
existing  facility  has  multiple  coating 
Unes  as  part  of  its  affected  source,  it  is 
iinlikely  that  adding  a  single  coating 
line  to  replace  an  old  one  would  cost 
more  than  50  percent  of  the  fixed  capital 
cost  that  would  be  required  to  construct 
a  compafable  new  source. 

We  have  also  clarified  that  the  final 
rule  apphes  to  affected  sources  that  use 
at  least  5,700  liters  (1,500  gal)  of 
coatings  per  year.  This  means  that  the 
coating  usage  limit  applies  to  the  entire 
source  rather  them  to  each  subcategory. 

C.  Monitoring,  Recordkeeping,  and 
Reporting  Costs 

Comment:  The  main  industry  trade 
association  disagreed  with  the  estimated 
costs  of  the  proposed  rule.  The 
association  estimated  that  the  initial 
years  1  to  3  industrywide  monitoring, 
recordkeeping,  and  reporting  (MRR) 
compliance  costs  would  total 
$7,068,854,  which  is  $5,431,678  more 
than  the  EPA  estimate.  Also,  it 
estimated  that  the  average  aimualized 
industrywide  MRR  costs  per  year  for 
year  4  and  beyond  would  be 
$10,674,080,  which  is  $3,190,207  per 
year  more  than  EPA's  estimate. 

Response:  We  have  changed  the 
information  collection  request  (ICR)  cost 
estimates  for  each  facility  to  include 
recalculated  estimates  for  the  amoimt  of 
time  associated  with  reading, 
interpreting,  and  siunmarizing 
regulations;  rereading  the  regulation  on 
a  continuing  basis  as  questions  of 
interpretation  arise  during  the  time 
facilities  are  planning  and  preparing  for 
compliance;  securing  outside  legal  and 
consultant  services  related  to  regulatory 


review  and  interpretation;  and  covering 
recurrent  labor  costs  for  reviewing  the 
regulation. 

We  have  increased  the  cost  estimates 
for  computer  equipment  and  software  to 
include  upgrades  for  larger  facilities,  as 
well  as  initial  computer  purchases  for 
smaller  facilities.  The  initial  estimates 
included  a  cost  of  $2,000  for  the  initial 
purchase  for  smaller  facilities.  The  final 
rule  includes  a  cost  of  computer 
equipment  and  software  of  $3,500  (per 
facility)  for  all  facilities. 

We  have  adjusted  oiu-  monitoring 
equipment  costs  for  add-on  control 
devices  to  include  installation  costs, 
equipment  costs  for  PTE,  and  costs  for 
monitoring  software.  We  have  updated 
our  monitoring  cost  estimates  to  include 
a  total  of  $19,500  per  facility  instead  of 
$4,000  per  facility. 

We  have  included  regenerative 
thermal  oxidizer  (RTO)  operation  and 
maintenance  costs  because  they  were 
inadvertently  excluded  from  the 
previous  calculations.  Assuming  that 
operating  time  will  require  30  minutes 
per  shift  and  equipment  maintenance 
will  require  1  hour  per  week,  the  overall 
RTO  capital  equipment  costs  increase 
by$1.38milhon. 

The  cost  estin\ate  as  proposed  used 
1999  labor  rates,  and  the  ciurent 
analysis  uses  2001  labor  rates  for  the 
metal  can  industry.  The  costs  for  labor 
requirements,  computer  equipment, 
monitoring  equipment  for  add-on 
control  devices,  installation  for  the 
monitoring  equipment,  and  operation 
and  maintenance  of  recordkeeping  and 
reporting  are  $6,823,709  for  years  1 
through  3  and  $8,367,800  per  year  for 
year  4  and  beyond. 

D.  Performance  Test  Costs 

Comment:  One  commenter  stated  that 
the  costs  of  performance  tests  were  not 
properly  accounted  for  in  the  ICR 
because  EPA  assumed  the  costs  for 
performance  testing  would  be  amortized 
over  5  years.  The  commenter  stated  the 
costs  of  performance  tests  are  more 
likely  to  be,  on  average,  $25,000  per 
facility  which  would  result  in  a  total 
industry  cost  of  $3,050,000,  incurred 
and  expended  in  year  3,  compared  with 
EPA's  annualized  cost  estimate  for 
performance  tests  of  $1,147,000. 

Response:  We  estimated  the  initial 
cost  of  performance  testing  on  a  control 
device  basis.  Therefore,  a  typical  metal 
can  surface  coating  facifity  would  incur 
costs  of  $38,400  ($19.200x  2)  because 
there  are  an  average  of  two  control 
devices  per  facility  in  the  database.  Our 
estimated  costs  remain  valid.  However, 
we  agree  with  the  commenter  that  the 
initial  performance  testing  is  most  likely 
to  be  conducted  in  the  thkd  year  after 


promulgation  to  ensure  compliance 
with  the  final  rule  requirements,  and  we 
adjusted  the  appropriate  cost  estimated 
in  the  ICR  to  reflect  this. 

E.  Calculation  of  Organic  HAP  Emission 
Reduction 

As  part  of  a  compliance 
demonstration,  an  owner  or  operator  of 
an  affected  source  has  to  calculate  the 
organic  HAP  emission  reduction  for 
operations  with  add-on  capture  and 
control  systems.  The  equation  used  to 
calculate  the  emission  reduction 
achieved  with  such  systems  in  the 
proposed  rule  decreased  the  overall 
control  efficiency  to  accoimt  for  time 
periods  when  there  were  deviations. 
Using  time  periods  alone  to  account  for 
periods  of  deviations  assumes 
essentially  steady-state  operations  over 
the  compliance  period,  with  little 
variation  in  the  quantity  of  coating 
materials  used  or  their  HAP  content. 
While  steady-state  conditions  may  occur 
-  at  some  operations,  others  may  use 
different  quantities  of  coating  materials 
or  materids  with  different  HAP  content. 
To  allow  flexibility  for  operations  that 
could  vary  over  time,  we  have  revised 
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the  equa  ion  to  determine  overall 
control  ^ciency. 

The  te^ms  associated  with  the  total 
time  period  of  deviations  (Tdev)  and 
coating  qperations  (Top)  that  were  in  the 
proposed  Equation  1  do  not  appear  in 
Equation  1  of  §63.3541  of  the  final  rule. 
Instead,  Equation  1  of  the  final  rule 
includes  a  term  Hunc  to  represent  the 
total  ma!  s  (kg)  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 
materials  used  during  periods  of 
deviatioi  is.  In  addition,  the  final  rule 
allows  a  source  to  demonstrate  that 
some  \e\  el  of  control  efficiency  may  be 
achievec  during  periods  of  deviations 
(i.e.,  the  sfRciency  of  emission 
reductio  i  is  not  necessarily  zero  during 
malfunciions)  by  showing  sufficient 
supporti|ig  information.  Two  additional 
equation^  related  to  Equation  1  have 
been  incauded  to  calculate  total  mass  of 
organic  HAF  in  cleaning  materials  and 
total  mass  of  organic  HAP  used  during 
periods  0f  deviations. 

IV.  Sum  nary  of  Environmental,  Energy, 
and  Ecoi  lomic  Impacts 

The  fi;  lal  rule  will  affect  142  existing 
major  so  urce  metal  can  surface  coating 
facilities.  The  impacts  are  presented 


Table  5.— SummaSV  of  Primary  Air  Impac 


relative  to  a  baseline  reflecting  the  level 
of  control  prior  to  the  final  rule.  Because 
of  consolidation  in  the  metal  can  surface 
coating  industry,  we  do  not  expect  there 
to  be  any  net  growth  within  the  industry 
in  the  next  5  years.  Therefore,  the 
estimate  of  the  impacts  of  the  final  rule 
is  presented  for  existing  facilities  only. 
For  a  facility  that  would  already  be  in 
compUance  with  the  emission  limits  in 
the  final  rule,  only  MRR  cost  impacts 
were  estimated.  For  more  information 
on  how  impacts  were  estimated,  see  the 
.  BID  for  the  final  rule  (EPA-453/R-03- 
009). 

A.  What  Are  the  Air  Impacts? 

We  estimated  that  compliance  with 
the  emission  limits  in  the  final  rule  will 
reduce  nationwide  organic  HAP 
emissions  from  existing  major  affected 
sources  by  approximately  6,160  Mg/yr 
(6,800  tpy).  That  represents  a  reduction 
of  70  percent  from  the  baseline  organic 
HAP  emissions  of  8,700  Mg/yr  (9,600 
tpy).  Table  5  of  this  preamble  gives  a 
summary  of  the  primary  air  impacts  for 
major  coating  segment  groupings 
associated  with  implementation  of  the 
final  rule. 


s  BY  Subcategory  or  Coating  Segment  for  Existing  Sources 


Subcategofy  or  coating 
segment 

Two-piece  D&l  beverage  can 
body  coating. 

Two-piece  D&l  food  can  body 
coating.- 

One-piece  D&l  aerosol  can 
body  coating. 

Sheetcoating  

ThreeiJiece  food  can  assembly 
coating. 

Three-piece  nonfood  can  as- 
sembly coating. 

End  coating  

Total 


Emissions  t>efore  NESHlAP, 
Mg/yr  (tpy) 


Emissions  after  NESHAP, 
Mg/yr  (tpy) 

1,644(1,811) 

139  (153) 

16(18) 

404  (445) 

285  (314)  

38  (42) 

34  (38)  

2,560  (2,820) 


Emissions  reduction, 
Mg/yr  (tpy) 

2,824(3.111) 

626(690) 

0  (0) 

1,885(2,077) 

85  (94)  

6  (7) 

729  (803)  

6,158  (6,783) 


Percent 
reduction 


4,468 -(4.922) 

765  (843)  

16  (18)  


2,289  (2,522) 
370  (408)  .^.... 


45  (50)  .... 
763(841) 


63 

82 

0 

82 
23 

14 

95 


8,718  (9,603) 


70 


B.  What  Are  the  Cost  Impacts? 

Cost  impacts  include  the  costs  of 
recordkeeping  and  reporting,  capital 
equipment  costs,  performance  testing 
costs,  monitoring  equipment  costs,  and 
material  costs  as  facilities  comply  with 
the  final  rule.  Recordkeeping  and 
reporting  include  all  labor  hours  related 
to  the  tracking  of  coating  usage,  the  cost 
of  purchasing  computer  equipment,  the 
labor  hours  required  to  write  and  submit 
reports,  and  the  labor  hours  required  to 
train  personnel.  Capital  equipment  costs 
for  the  facilities  that  choose  to  use 
captiue  equipment  and  add-on  control 
devices  to  comply  with  the  final  rule 
include  costs  for  the  purchase. 


installai  ion,  and  operation  of  the 
equipm  int.  Performance  testing  costs 
for  the  f  icilities  that  choose  to  use  add- 
on cont  ol  devices  to  comply  with  the 
final  sta  idards  include  the  labor  hours 
require<  for  a  contractor  to  conduct 
perform  ance  testing  on  each  control 
device  \  ised,  and  to  develop  the 
associat  sd  reports  for  recordkeeping  and 
reporting  purposes.  Monitoring 
equipm  snt  costs  include  the  purchase  of 
thermoi  ouples,  pressure  sensors,  and 
data  log  gers  and  the  installation  of 
equipm  snt. 

Matei  ial  costs  include  the  cost  of 
switchi  ig  to  low-  or  no-HAP  coatings. 
For  faci  ities  that  choose  to  use  low-  or 


no-HAP  coatings  to  comply  with  the 
final  standards,  coatings  with  lower- 
HAP  content  are  assumed  to  be  more 
expensive  than  coatings  with  higher- 
HAP  content.  According  to  information 
received  from  industry,  we  assumed  the 
incremental  cost  increase  to  be  $2.00 
per  gal  for  inside  sprays  and  $5.00  per 
gal  for  side  seam  stripes,  which  are  used 
in  three-piece  food  can  assembly  and 
three-piece  nonfood  can  assembly 
subcategories;  and  $2.00  per  gal  for 
nonaseptic  end  seal  compounds,  which 
are  used  in  the  end  coating  subcategory. 
These  incremental  costs  are  the 
estimated  additional  costs  that  each 


Federal  Regteter/Vol.  68.  No.  219/Thursday.  November  13.  2003 /Rules  and  Regulations 


64443 


facility  would  incur,  rather  than  the 
total  material  investment. 

We  estimate  the  total  annualized  costs 
for  compliance  with  the  final  rule  to  be 
$58.7  million.  Those  estimates  include 
$8.4  million  for  MRR  requirements,  $4.1 
million  for  coating  material  costs,  and 
$46.2  million  for  capital  equipment. 

C.  What  Are  the  Economic  Impacts? 

We  prepared  an  economic  impact 
analysis  (EIA)  to  provide  an  estimate  of 
the  facility  and  market  impacts  of  the 
final  rule,  as  well  as  the  social  costs. 
The  goal  of  the  EIA  was  to  estimate  the 
market  response  of  the  metal  can 
coating  and  production  facilities  to  the 
final  rule  and  to  determine  the 
economic  impacts.  Compliance  costs  are 
associated  with  chemici  substitution 
during  the  coating  process,  the 
installation  of  pollution  control 
•equipment,  and  recordkeeping  and 
reporting  activities.  We  estimate  the 
total  annualized  compliance  costs  to  be 
$58.7  million  per  year  divided  across 
142  major  source  facilities  (owned  by  30 
companies). 

In  terms  of  industry  impacts,  metal 
can  producers  could  experience  a  total 
projected  decrease  of  $16.4  million  in 
pretax  earnings,  which  reflects  the 
compliance  costs  associated  with  the 
production  of  metal  cans  and  the 
resulting  reductions  in  revenues  due  to 
the  increase  in  the  prices  of  the  directly 
aifected  product  markets  and  reduced 
quantities  purchased.  Through  the 
market  impacts  described  above,  the 
final  rule  is  expected  to  create  both 
gainers  and  losers  within  the  metal  can 
industry.  Approximately  one-third  of 
the  modeled  facilities  may  experience 
an  increase  in  pretax  earnings  as  a  result 
of  price  increases  that  exceed  their 
compliance  costs  per  imit.  In  contrast, 
the  remaining  two-thirds  of  metal  can 
facilities  may  experience  losses  in 
pretax  earnings.  In  addition,  the  EIA 
indicates  that  none  of  the  facilities 
within  the  metal  can  market  are  at  risk 
of  dosiue  because  of  the  final  rule.  We 
project  overall  employment  to  decrease 
by  242  employees,  or  1.0  percent,  as  a 
result  of  the  final  rule. 

Based  on  the  market  analysis,  we 
project  the  total  social  cost  of  the  final 
rule  to  be  $55.7  million.  The  estimated 
social  costs  differ  slightly  from  the 
projected  engineering  costs  because 
social  costs  accoimt  for  producer  and 
consumer  behavior.  Consumers  are 
projected  to  bear  $34.6  million  or  60 
percent  of  the  total  social  costs  of  the 
final  rule.  Producers  could  bear  $21.6 
million,  or  40  percent  of  the  total  social 
costs.  For  more  information,  considt  the 
EIA  report  supporting  the  final  rule. 


D.  VWjflf  Are  the  Non-Air  Health. 
Environmental,  and  Energy  Impacts? 

Based  on  information  from  the 
industry  siuvey  responses,  we  found  no 
indication  that  the  use  of  low-  or  no- 
organic-HAP  content  coatings  and 
thinners  at  existing  sources  would  result 
in  any  increase  or  decrease  in  non-air 
health,  environmental,  and  energy 
impacts.  There  will  be  no  change  in 
utility  requirements  associated  with  the 
use  of  these  materials,  so  there  will  be 
no  change  in  the  amount  of  energy 
consumed  as  a  result  of  the  material 
conversion.  Also,  there  will  be  no 
significant  change  in  the  amount  of 
materials  used  or  the  amount  of  waste 
produced. 

Many  facilities  in  the  draw  and  iron 
P&l)  can  body  coating  and  sheetcoating 
subcategories  currently  use  add-on 
emission  control  devices  to  meet 
existing  requirements;  consequently,  we 
anticipate  that  facilities  in  those 
subcategories  will  use  add-on  controls 
to  comply  with  the  final  rule.  Secondary 
air  and  energy  impacts  will  result  from 
fuel  combustion  needed  to  operate  these 
control  devices,  which  are  expected  to 
be  RTO. 

The  RTO  require  electricity  and  the 
combustion  of  natiual  gas  to  operate  and 
maintain  operating  temperatiues.  The 
electricity  costs  of  using  RTO  are 
included  in  the  capital  expenditiues. 
By-products  of  fuel  combustion  required 
to  generate  electricity  and  maintain  RTO 
operating  temperature  include  emission 
of  carbon  monoxide,  nitrogen  oxides, 
sulfur  dioxide,  and  particulate  matter 
less  than  10  microns  in  diameter. 
Assuming  the  electricity  required  for 
RTO  operation  is  generated  at  coal-fired 
plants  built  since  1978  and  using  air 
pollution  emissions  factors,  we  estimate 
that  generation  of  electricity  required  to 
operate  RTO  at  all  affected  Dad  can  body 
coating  and  sheetcoating  facilities  will 
result  in  increases  in  the  following  air 
pollutants:  carbon  monoxide,  35  tpy; 
nitrogen  oxides,  156  tpy;  sulfur  dioxide, 
775  tpy;  and  particulate  matter,  70  tpy. 

Energy  impacts  include  the 
consumption  of  electricity  and  natural 
gas  needed  to  operate  RTO.  We  estimate 
that  electricity  consumption  from  the 
operation  of  RTO  at  all  D&I  can  body 
coating  and  sheetcoating  facilities  will 
increase  by  34,500,000  kilowatt  hours 
per  year,  and  fuel  energy  consumption 
resulting  from  burning  natural  gas  will 
increase  by  672,300  million  British 
thermal  imits  per  year.  We  estimate  that 
no  significant  secondary  water  or  solid 
waste  impacts  will  result  from  the 
operation  of  emission  control  devices. 


E.  Potential  Changes  to  the  Impacts 

The  outcome  of  two  delisting 
petitions  that  have  been  submitted  to 
EPA  could  significantly  affect  the 
estimated  impacts  of  the  final  rule. 
These  petitions  are  the  petition  to  dehst 
EGBE  fitjm  the  HAP  list  and  the  petition 
to  delist  the  two-piece  beverage  can 
segment  from  the  source  category  list. 
Both  petitions  are  being  reviewed  by 
EPA.  If  granted,  the  delisting  of  either 
EGBE  or  the  two-piece  beverage  can 
segment  could  significantly  decrease  the 
number  of  sources  affected  by  the  final 
rule  and  could  affect  the  final  emission 
limits.  Thus,  the  estimated  impacts 
could  change.  Once  decisions  on  the 
petitions  are  made,  we  will 
expeditiously  determine  whether 
changes  to  the  final  rule  are  warranted. 
If  changes  are  appropriate.  EPA  will 
take  prompt  action  to  issue  such 
changes  and  to  ensure  that  facilities  do 
not  incur  unnecessary  compliance 
expenses.  The  EPA  will  also  work  with 
affected  facifities  to  ensure  that  they  are 
not  subject  to  inappropriate  sanctions. 

V.  Statutory  and  Executive  Older 
Revie%vs 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is,  therefore,  not 
subject  to  OMB  review. 
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B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  final  rule  have  been 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44.U.S.C. 
3501,  et  seq.  The  information  collection 
requirements  are  not  enforceable  until 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A)  which  are  mandatory 
for  all  operators  subject  to  national 
emission  standards.  Those 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

The  final  rule  requires  maintaining 
records  of  all  coating  and  thinning 
materials  data  and  calculations  used  to 
determine  compliance.  This  information 
includes  the  amoimt  (kg)  used  during 
each  12-month  compliance  period,  mass 
fraction  organic  HAP,  and,  for  coating 
materials  only,  mass  fraction  of  solids. 

If  an  add-on  control  device  is  used, 
records  must  be  kept  of  the  capture 
efficiency  of  the  captiue  system, 
destruction  or  removal  efficiency  of  the 
add-on  control  device,  and  the 
monitored  operating  parameters.  In 
addition,  records  must  be  kept  of  each 
calculation  of  the  affected  sourcewide 
emissions  for  each  monthly  and  rolling 
12-month  compliance  period  and  all 
data,  calculations,  test  results,  and  other 
supporting  information  used  to 
determine  this  value.  The  recordkeeping 
requirements  are  only  for  the  specific 
information  needed  to  determine 
compliance. 

The  N4RR  burden  for  this  collection 
(averaged  over  the  first  3  years  after  the 
^effective  date  of  the  promulgated  rule)  is 
estimated  to  be  approximately  7,815 
labor  hours  per  year  at  a  total  annual 
cost  of  $2.27  million.  That  estimate 
includes  reviewing  the  regulation, 
conducting  a  one-time  performance  test 
(with  repeat  tests  where  needed),  and 
submitting  the  report(s);  one-time 
submission  of  a  SSMP  with  semiannual 
reports  for  any  event  when  the 
procedures  in  the  plan  were  not 
followed;  semiannual  compliance  status 
reports;  and  recordkeeping. 

Biu'den  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 


needed  I  o  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collectii  g,  validating,  and  verifying 
informal  ion,  processing  and 
maintaii  ing  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirec  lents;  train  personnel  to  be  able 
to  respo:  id  to  a  collection  of 
informa'  ion;  search  data  sources; 
complet  5  and  review  the  collection  of 
informa  ion;  and  transmit  or  otherwise 
disclose  the  information. 

An  ag  sncy  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  infomiation 
unless  il  displays  a  currently  valid  OMB 
control  1  lumber.  The  OMB  control 
number!  i  for  EPA's  rules  are  fisted  in  40 
CFR  par  t  9.  When  this  ICR  is  approved 
by  OMB ,  the  EPA  will  publish  a 
technics  1  amendment  to  40  CFR  part  9 
in  the  Federal  Register  to  display  the 
OMB  coptrol  number  for  the  approved 
informa  ion  collection  requirements 
containi  d  in  the  final  rule. 

C.  Regu  atory  Flexibility  Act 

The  E  'A  has  determined  that  it  is  not 
necessa  y  to  prepare  a  regulatory 
flexibili  y  analysis  in  connection  with 
the  fina  rule.  The  EPA  has  also 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  subst^tial  number  of  small  entities. 
For  the  purposes  of  assessing  the 
impact^of  today's  final  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  the  Small 
Busines  s  Administration  (SBA)  size 
standar  is  by  NAICS  code  ranging  fitrm 
500  to  4,000  employees;  (2)  a  small 
govemihental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  Aistrict  or  special  district  vdth  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  end  operated  and  is  not 
domin^t  in  its  field. 

After  considering  the  economic 
impact  of  today's  final  rule  on  small 
entities  EPA  has  concluded  that  the 
final  rule  will  not  have  a  significant 
econonkic  impact  on  a  substantial 
niunbet  of  small  entities.  Based  on  SBA 
NAICS^based  size  definitions  and 
reports  i  sales  and  employment  data,  we 
identif  ed  13  small  business,  or  43.3 
perceni  of  the  metal  can  companies. 
Small  1  usinesses  are  expected  to  incur 
2  perc€  at  of  the  total  industry 
annual  zed  compliance  costs  of  $58.7 
milliod.  We  estimate  that  10  of  the  13 
small  businesses  may  experience  an 
impact  below  1  percent  of  total 
compa  ly  sales,  two  small  firms  may 


experience  impacts  between  1  and  3 
percent,  and  one  firm  may  experience 
an  impact  above  3  percent  of  sales.  For 
more  information,  consult  the  ElA 
report  entitled  "Economic  Impact 
Analysis  for  the  Final  Metal  Can 
NESHAP"  in  Docket  No.  OAR-2003- 
0005  (formerly  Docket  No.  A-98-41). 

Although  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  the  final  rule  on  small 
entities.  Small  entities  will  be  afforded 
extensive  flexibility  in  demonstrating 
compliance  throu^  pollution 
prevention  rather  than  the  use  of  add- 
on control  technology.  We  included 
compliance  options  that  give  small 
entities  flexibility  in  choosing  the  most 
cost  effective  and  least  burdensome 
alternative  for  their  operation.  For 
example,  a  facility  could  purchase  and 
use  low-HAP  coatings  and  other 
materials  (i.e.,  pollution  prevention) 
that  meet  the  final  standards  instead  of 
using  add-on  capture  and  control 
systems.  This  method  of  compliance  can 
be  demonstrated  with  minimiun  burden 
by  using  purchase  and  usage  records. 
No  testing  of  materials  would  be 
required  as  facility  owners  could  show 
that  their  coatings  and  other  materials 
meet  the  emission  limits  by  providing 
formulation  data  supplied  by  the 
manufacturer. 

D.  Unfunded  Mandates  Refoim  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of ' 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  includinig  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable  « 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiUi  appficable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  pubUshes  with  the  final 
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rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  Iwve  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the  final 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  The 
maximum  total  annualized  cost  of  the 
final  rule  for  any  year  has  been 
estimated  to  be  less  than  $58.7  million. 
Thus,  today's  final  nile  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  In  addiUon,  the  EPA 
has  determined  that  the  final  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  imiquely  affect 
small  governments  because  it  contains 
no  requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  final  rule 
is  not  subject  to  the  requirements  of 
section  203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  rules  that  have  "substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

The  final  rule  does  not  have 
federalism  impUcations.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  " 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  final  rule 
does  not  have  a  sigmficant  Federal 
intergovernmental  mandate  within  the 
meaning  of  section  202  of  UMRA,  and 


it  will  not  result  in  costs  to  small 
governments  that  are  equal  to,  or  greater 
than,  1  percent  of  revenue.  Thus, 
Executive  Order  13132  does  not  apply 
to  the  final  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  commimications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicited  comments  on  the 
proposed  rule  from  State  and  local 
officials.  A  summary  of  the  comments 
received  from  two  State  agencies  and 
EPA's  responses  to  those  comments  is 
provided  in  sections  2.1,  2.5,  2.6,  2.7, 
and  2.10  of  the  promulgation  BID  (EPA- 
453/R-03-009). 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  9,  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  No  tribal 
governments  own  or  operate  metal  can 
surface  coating  operations.  Thus, 
Executive  Order  13175  does  not  apply 
to  the  final  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Enviroiunental  Health  6- 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  appHes  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  plaimed 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  final  rule 
is  not  subject  to  Executive  Order  13045 
because  it  is  not  economically 
significant,  and  it  is  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 


H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 

Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

The  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  of  1995 
(Public  Law  No.  104-113,  §  12(d)  (15 
U.S.C.  272  note)  directs  the  EPA  to  use 
voluntary  consensus  standards  (VCS)  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  The  VCS 
are  technical  standards  (e.g.,  materials 
specffications,  test  methotk,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  VCS 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable  VCS. 

The  final  rule  includes  the  following 
standards:  EPA  Methods  1,  lA,  2,  2A 
2C,  2D,  2F,  2G,  3,  3A,  3B,  4,  24,  25.  25A. 
204,  204A  through  F,  and  311. 
Consistent  with  the  NTTAA,  EPA 
conducted  searches  to  identify  VCS  in 
addition  to  these  EPA  methods/ 
performance  specifications.  No 
applicable  VCS  were  identified  for  EPA 
Methods  lA.  2A.  2D,  2F.  2G.  204.  204A 
through  204F,  and  311.  The  search  and 
review  results  have  been  documented 
and  are  placed  in  the  docket  (Docket  No. 
OAR-2003-0005,  formerly  Docket  No. 
A-9ft-41)  of  the  final  rule. 

Three  VCS  described  below  were 
identified  as  acceptable  alternatives  to 
EPA  test  methods  for  the  purposes  of 
the  final  rule. 

The  VCS  ANSI/ASME  PTC  19.10- 
1981.  "Flue  and  Exhaust  Gas  Analyses 
part  10,  Instruments  and  Apparatus]," 
is  cited  in  the  final  rule  for  its  manual 
method  for  measuring  the  oxygen, 
carbon  dioxide,  and  carbon  monoxide 
content  of  exhaust  gas.  That  part  of 
ANSI/ASME  PTC  19.10-1981,  Part  10, 
is  an  acceptable  alternative  to  Method 
3B. 

The  two  VCS.  ASTM  D2697-86 
(Reapproved  1998),  "Standard  Test 
Method  for  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings."  and 
ASTM  D6093-97,  "Standard  Test 
Method  for  Percent  Volume  Nonvolatile 
Matter  in  Clear  or  Pigmented  Coatings 
Using  a  Helium  Gas  Pycnometer,"  are 
cited  in  the  final  rule  as  acceptable 
alternatives  to  EPA  Method  24  to 
determine  the  volume  fraction  of 
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coatiiig  solids.  Currently.  EPA  Method 
24  does  not  have  a  procedure  for 
determining  the  volume  of  solids  in 
coatings.  Those  VCS  augment  the 
procedures  in  Method  24,  which 
currently  states  that  volume  solids 
content  he  calculated  from  the  coating 
manufacturer's  formulation. 

Six  VCS:  ASTM  D1475-90,  ASTM 
D2369-95,  ASTM  D3792-91,  ASTM 
D4017-96a.  ASTM  D4457-85 
(Reapproved  91),  and  ASTM  D5403-93 
are  already  incorporated  by  reference 
(IBR)  in  EPA  Method  24.  Five  VCS: 
ASTM  D1979-91,  ASTM  D3432-89, 
ASTM  D4747-87.  ASTM  D4827-93.  and 
ASTM  PS9-94  are  IBR  in  EPA  Method 
311. 

In  addition  to  the  VCS  the  EPA  uses 
in  the  final  rule,  the  seeirch  for 
emissions  measiuement  procedures 
identified  14  other  VCS.  The  EPA 
determined  that  11  of  the  14  VCS 
identified  for  measuring  emissions  of 
the  HAP  or  surrogates  subject  to 
emission  standards  in  the  final  rule 
were  impractical  alternatives  to  EPA  test 
methods  for  the  purposes  of  the  final 
rule.  Therefore,  EPA  does  not  intend  to 
adopt  those  VCS  for  that  purpose.  (See 
Docket  No.  OAR-2003-0005,  formerly 
Docket  No.  A-98-41,  for  furUier 
information  on  the  methods.) 

Three  of  the  14  VCS  identified  in  the 
search  were  not  available  at  the  time  the 
review  was  conducted  for  the  purposes 
of  the  final  rule  because  they  are  under 
development  by  a  VCS  body:  ASME/ 
HSR  MFC  13M,  "Flow  Measurement  by 
Velocity  Traverse."  for  EPA  Method  2 
(and  possibly  1);  ASME/BSR  MFC  12M, 
"Flow  in  Closed  Conduits  Using 
Midtiport  Averaging  Pitot  Primary 
Flowmeters,"  for  EPA  Method  2;  emd 
ISO/CD  17895,  "Paints  and  Varnishes— 
Determination  of  the  Volatile  Organic 
Compoimd  Content  of  Water-based 
Emulsion  Paints,"  for  EPA  Method  24. 

Listed  in  §§63.3521,  63.3531, 
63.3541,  63.3543,  63.3544,  63.3545. 
63.3551,  63.3553,  63.3554,  and  63.3555 
of  the  final  rule  are  the  EPA  testing 
methods.  Under  40  CFR  63.7(f)  and 
63.8(f)  of  subpart  A  of  the  General 
Provisions,  a  source  may  apply  to  EPA 
for  permission  to  use  alternative  test 
methods  or  alternative  monitoring 
requirements  in  place  of  any  of  the  EPA 
testing  methods,  performance 
specifications,  or  procedures. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  tke  rule,  to  each  House  of  the 
Congress  land  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  the  final  rule 
and  othe^  required  information^o  the 
U.S.  Sen4te,  the  U.S.  House  of 
Represenkatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publicatipn  of  the  final  rule  in  the 
Federal  Kegister.  A  major  rule  camiot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.  Z.  §  804(2).  The  final  rule  will 
be  effectire  November  13,  2003_. 

List  of  Si  bjects  in  40  CFR  Part  63 

Enviro  imental  protection, 
Adminis  rative  practice  and  procedure, 
Air  pollu  tion  control,  Hazardous 
substano  js.  Incorporation  by  reference, 
Intergove  mmental  relations.  Reporting 
and  recoi  dkeeping  requirements. 

Dated:  August  14,  2003. 
Marianne  Lament  Horinko, 


Acting  Ac  ministrator. 

reasons  stated  in  the  preamble, 
Chapter  I,  part  63  of  the  Code  of 
1  Regulations  is  amended  as 


■  For  the 
title  40, 
Federal 
follows: 


§63.14 


PART  62  -{AMENDED] 

1.  The  luthority  citation  for  part  63 
continue  s  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  63.14  is  amended  by 
revising  laragraphs  (b)(24)  and  (25)  and 
(i)(3)  to  lead  as  follows: 


ncorporations  by  reference. 


(b)' 

(24)  AfeTM  D2697-86  (Reapproved 
1998),  ":  Standard  Test  Method  for 
Volume  Slonvolatile  Matter  in  Clear  or 
Pigment  id  Coatings,"  IBR  approved  for 
§§  63.35  Jl(b)(l),  63.4141(b)(1), 
63.4741  b)Cl),  63.4941(b)(1),  and 
63.5160  c). 

(25)  A  STM  D6093-97,  "Standard  Test 
Method  for  Percent  Volume  Nonvolatile 
Matter  in  Clear  or  Pigmented  Coatings 
Using  a  ieliiun  Gas  Pycnometer,"  BR 
approve  1  for  §§  63.3521(b)(1), 
63.4141  b)(l),  63.4741(b)(1),      " 
6'3.4941  b)(l),  and  63.5160(c). 


(0* 

(3)  A«ISI/ASME 
"Flue  a]  id 
10,  Inst]  uments 
approve  d 
63.3360 
63.3555 
63.4362  aK3) 


PTC  19.10-1981, 
Exhaust  Gas  Analyses  [Part 
and  Apparatus],"  IBR 
for  §§  63.865(b), 
e)(l)(iii),  63.3545(a)(3), 
a)(3),  63.4166(a)(3), 
,  63.4766(a)(3), 


63.4965(a)(3).  63.5160(d)(l)(iii), 
63.9307(c)(2),  and  69.9323(a)(3). 

***** 

■  3.  Part  63  is  amended  by  adding 
subpart  KKKK  to  read  as  follows: 

Subpart  KKKK— National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Surface  Coating  of  Matal  Cans  • 

What  This  Subpart  Covers 

Sec. 

63.3480  What  is  the  purpose  of  this 
subpart? 

63.3481  Am  I  subject  to  this  subpart? 

63.3482  What  parts  of  my  plant  does  this 
subpart  cover? 

63.3483  When  do  I  have  to  comply  with  - 
this  subpart? 

Emission  Limitations 

63.3490  What  emission  limits  must  I  meet? 

63.3491  What  are^my  options  for  meeting 
the  emission  limits? 

63.3492  What  operating  limits  must  I  meet? 

63.3493  What  work  practice  standards  must 
I  meet? 

General  Compliance  Requirements 

63.3500  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.3501  What  parts  of  the  General 
Provisions  apply  to  me? 

Notifications,  Reports,  and  Records 

63.3510  What  notifications  must  I  submit? 

63.3511  What  reports  must  I  submit? 

63.3512  What  records  must  I  keep? 

63.3513  In  what  form  and  for  how  long 
must  Ikeep  my  records? 

Compliance  Requirements  for  the  Compliant 
Material  Option 

63.3520  By  what  date  must  1  conduct  the 
initial  compliance  demonstration? 

63.3521  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.3522  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

Compliance  Requirements  for  the  Emission 
Rate  Withouf  Add-On  Controls  Option 

63.3530  By  what  date  must  I  conduct  the 
initial  compliance  demonstration? 

63.3531  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations? 

63.3532  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

Compliance  Requireoients  for  the  Emission 
Rate  With  Add-On  Controls  Option 

63.3540  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.3541  How  do  I  demonstrate  initial 
compliance? 

63.3542  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.3543  What  are  the  general  requirements 
for  performance  tests? 

63.3544  How  do  I  determine  the  emission 
capture  system  efficiency? 
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63.3545  How  do  I  detennine  the  add-on 
control  device  emission  destruction  or 
removal  efBdency? 

63.3546  How  do  I  establish  the  emission 
capture  system  and  add-on  control 
device  operating  limits  during  the 
performance  test? 

63.3547  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
installation,  operation,  and 
maintenance? 

Compliance  Requirements  for  the  Control 
ECBciency/Outlet  Concentration  Option 

63.3550  By  what  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

63.3551  How  do  I  demonstrate  initial 
compliance? 

63.3552  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations? 

63.3553  What  are  the  general  requirements 
for  performance  tests? 

63.3554  How  do  I  determine  the  emission 
capture  system  efficiency? 

63.3555  How  do  I  detennine  the  outlet  THC 
emissions  and  add-on  control  device 
emission  destruction  or  removal 
efficiency? 

63.3556  How  do  I  establish  the  emission 
capture  system  and  add-on  control 
device  operating  limits  during  the 
performance  test? 

63.3557  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
installation,  operation,  and 
maintenance? 


Other  Requirements  and  Information 

63.3560  Who  implements  and  enforces  this 
subpart? 

63.3561  What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  KKKK  of  Part  63 

Table  1  to  Subpart  KKKK  of  Part  63— 

Emission  Limits  for  New  or 

Reconstructed  Affected  Sources 
Table  2  to  Subpart  KKKK  of  Part  63— 

Emission  Limits  for  Existing  Affected 

Sources 
Table  3  to  Subpart  KKKK  of  Part  63— 

Emission  Limits  for  Affected  Sources 

Using  the  Control  Efficiency/Outlet 

Concentration  Compliance  Option 
Table  4  to  Subpart  KKKK  of  Part  63— 

Operating  Limits  if  Using  the  Emission 

Rate  with  Add-on  Controls  Option  or  the 

Control  Efficiency/Outlet  Concentration 

Compliance  Option 
Table  5  to  Subpart  KKKK  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  KKKK 
Table  6  to  Subpart  KKKK  of  Part  63—  Default 

Organic  HAP  Mass  Fraction  for  Solvents 

and  Solvent  Blends 
Table  7  to  Subpart  KKKK  of  Part  63—  Default 

Organic  HAP  Mass  Fraction  for 

Petroleum  Solvent  Groups 


Subpart  KKKK— National  Emiaslon 

Standards  for  Hazardoua  Air 

Pollutants:  Surface  Coating  of  Metal 
Cans 

What  This  Subpart  Coyers 

§63.3480    What  is  ttie  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  metal  can 
surfaco^oating  facilities.  This  subpart 
also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations. 


§  63.3481    Am  i  subject  to  this  subpart? 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  source  category  to 
which  this  subpart  applies  is  surface 
coating  of  metal  cans  and  ends 
(including  decorative  tins)  and  metal 
crowns  and  closures.  It  includes  the 
subcategories  listed  in  paragraphs  (a)(1) 
through  (4)  of  this  section.  Surface 
coating  is  the  application  of  coatings  to 
a  substrate  using,  for  example,  spray 
giuis  or  dip  tanks. 

(1)  One-  and  two-piece  draw  and  iron 
can  body  coating.  The  one-  and  two- 
piece  draw  and  iron  can  body  coating 
subcategory  includes  all  coating 
processes  involved  in  the  manufacture 
of  can  bodies  by  the  draw  and  iron 
process.  This  subcategory  includes  three 
distinct  coating  type  segments  reflecting 
the  coatings  appropriate  for  cans  with 
different  end  uses.  Those  are  two-piece 
beverage  can  body  coatings,  two-piece 
food  can  body  coatings,  and  one-piece 
aerosol  can  body  coatings. 

(2)  Sheetcoating.  The  sheetcoating 
subcategory  includes  all  of  the  flat  metal 
sheetcoating  operations  associated  with 
the  manufacture  of  three-piece  cans, 
decorative  tins,  crowns,  and  closures. 

(3)  Three-piece  can  body  assembly 
coating.  The  three-piece  can  body 
assembly  coating  subcategory  includes 
all  of  the  coating  processes  involved  in 
the  assembly  of  three-piece  metal  can 
bodies.  The  subcategory  includes  five 
distinct  coating  type  segments  reflecting 
the  coatings  appropriate  for  cans  with 
different  end  uses.  Those  are  inside 
spray  on  food  cans,  aseptic  side  seam 
stripes  on  food  cans,  nonaseptic  side 
seam  stripes  on  food  cans,  side  seam 
stripes  on  general  line  nonfood  cans, 
and  side  seam  stripes  on  aerosol 
nonfood  cans. 

(4)  End  coating.  The  end  coating 
subcategory  includes  the  application  of 
end  seal  compounds  and  repair  spray 
coatings  to  metal  can  ends.  This 
subcategory  includes  three  distinct 
coating  type  segments  reflecting  the  end 


seal  compounds  and  repair  sprays 
appropriate  for  can  ends  with  different 
end  uses.  Those  are  aseptic  end  seal 
compounds,  nonaseptic  end  seal 
compounds,  and  repair  spray  coatings. 

(b)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  new, 
reconstructed,  or  existing  affected 
source,  as  defined  in  §  63.3482,  that 
uses  5,700  liters  (1,500  gallons  (gal))  per 
5rear,  or  more,  of  coatings  in  the  source 
category  defined  in  paragraph  (a)  of  this 
section  and  that  is  a  major  source,  is 
located  at  a  major  soim»,  or  is  part  of 
a  major  source  of  emissions  of 
hazardous  air  pollutants  (HAP).  A  major 
source  of  HAP  emissions  is  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit  any  single  HAP 
at  a  rate  of  9.07  megagrams  (Mg)  (10 
tons)  or  more  per  year  or  any 
combination  of  HAP  at  a  rate  of  22.68 
Mg  (25  tons)  or  more  per  year. 

(c)  This  subpart  does  not  apply  to 
surface  coating  that  meets  the  criteria  of 
paragraphs  (c)(1)  through  (5)  of  this 
section. 

(1)  Surface  coating  conducted  at  a 
source  that  uses  only  coatings,  thinners, 
and  cleaning  materials  that  contain  no 
organic  HAP,  as  determined  accordinjz 
to  §  63.3521(a). 

(2)  Surface  coating  subject  to  any 
other  NESHAP  in  this  part  as  of 
November  13,  2003. 

(3)  Surface  coating  and  cleaning 
activities  that  use  research  or  laboratory 
equipment  or  that  are  part  of  janitorial, 
building,  and  facility  maintenance 
operations. 

(4)  Surface  coating  of  continuous 
metal  coil  that  may  subsequently  be    - 
used  in  manufacturing  cans.  Subpart 
SSSS  of  this  part  covers  surface  coating 
performed  on  a  continuous  metal  coil 
substrate. 

(5)  Siu^ace  coating  of  metal  pails, 
buckets,  and  drums.  Future  subpart 
MMMM  of  this  part  vtrill  cover  siuface 
coating  of  all  miscellaneous  metal  parts 
and  products  not  explicitly  covered  by 
another  subpart. 

63.3482    What  puts  of  my  plant  dOM  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  and  existing  affected 
source. 

(b)  The  affected  source  is  the 
collection  of  all  of  the  items  listed  in 
paragraphs  (b)(1)  through  (4)  of  this 
section  that  are  used  for  surface  coating 
of  metal  cans  and  ends  (including 
decorative  tins),  or  metal  crowns  or 
closiu«s: 

(1)  All  coating  operations  as  defined 
in  §63.3561; 
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(2)  All  storage  containers  and  mixing 
vessels  in  which  coatings,  thinners,  and 
cleanim  materials  are  stored  or  mixed; 

(3)  aS  manual  and  automated 
equipment  and  containers  used  for 
conveying  coatings,  thinners,  and 
cleaning  materials;  and 

(4)  AU  storage  containers  and  all 
manual  and  automated  equipment  and 
containers  used  for  conveying  waste 
materials  generated  by  a  coating 
operation. 

(c)  An  affected  source  is  a  new 
affected  source  if  you  commenced  its 
construction  after  January  15,  2003  by 
installing  new  coating  equipment.  New 
coating  equipment  is  equipment  used  to 
perform  mdtal  can  surface  coating  at  a 
facility  where  no  metal  can  surface 
coating  was  previously  performed  and 
the  construction  is  of  a  completely  new 
metal  can  surface  coating  source  where 
previously  no  metal  can  surface  coating 
source  had  existed. 

(d)  An  affected  source  is 
reconstructed  if  you  meet  the  criteria  as 
defined  in  §63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

f63.3483    WiMn  do  I  have  to  comply  with 
thtoSMbpwt? 

The  date  by  which  you  must  comply 
with  this  subpart  is  called  the 
compliance  date.  The  compliance  date 
for  each  type  of  affected  source  is 
specified  in  paragraphs  (a)  through  (c)  of 
this  section.  The  compUance  date  begins 
the  initial  compUance  period  during 
which  you  conduct  the  initial 
comphance  demonstration  described  in 
§§63.3520,  63.3530,  63.3540,  and 
63.3550. 

(a)  For  a  new  or  reconstructed  affected 
source,  the  compliance  date  is  the 
applicable  date  in  paragraph  (a)(1)  or  (2) 
of  this  section. 

(1)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  soiutie  is 
before  November  13,  2003,  the 
compliance  date  is  November  13,  2003. 

(2)  If  the  initial  startup  of  your  new 
or  reconstructed  affected  source  occiu« 
after  November  13,  2003,  the 
compliance  date  is  the  date  of  initial 
startup  of  yotir  affected  source. 

(b)  For  an  existing  affected  source,  the 
compliance  date  is  November  13,  2006. 

(c)  For  an  area  source  that  increases 
its  emissions  or  its  potential  to  emit 
such  that  it  becomes  a  major  source  of 
HAP  emissions,  the  compliance  date  is 
specified  in  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  For  any  portion  of  the  source  that 
becomes  a  new  or  reconstructed  aff^ed 
source  subject  to  this  subpart,  the 
compliance  date  is  the  date  of  initial 
startup  of  the  affected  source  or 
November  13,  2003  whichever  is  later. 


(2)  For  any  portion  of  the  source  that 
becomes  an  existing  affected  source 
subject  t(  this  subpart,  thet:ompliance 
date  is  th  e  date  1  year  after  the  area 
source  b<  comes  a  major  source  or 
Novemix  r  13,  2006,  whichever  is  later. 

(d)  You  must  meet  the  notification 
requirements  in  §  63.3510  according  to 
the  datesi  specified  in  that  section  and 
in  subpa  t  A  of  this  part.  Some  of  the 
notificat  ons  must  be  submitted  before 
the  comi  liance  dates  described  in-^ 
paragrap  is  (a)  through  (c)  of  this' 
section. 


Limitations 

Wlwt  emission  limits  must  I 


Emissioi 

§63.3490 
meet? 

(a)  For  a  new  or  reconstructed  affected 
soiut:e,  y  ou  must  limit  organic  HAP 
emissioi]  s  to  the  atmosphere  to  no  more 
than  the  emission  limit(s)  in  Table  1  to 
this  subpart  that  apply  to  you  during 
each  12-|nonth  compliance  period, 
determii  ed  according  to  the 
requiren  ents  in  §63.3521.  §63.3531,  or 
§63.354  ;  or  if  you  control  emissions 
with  an  ( smissions  control  system  using 
the  cont  ol  efficiency/outlet 
concent]  ation  option  as  specified  in 

§  63.349  l(d),  you  must  reduce  organic ' 
HAP  em  ssions  to  the  atmosphere  to  no 
more  ths  n  the  limit(s)  in  Table  3  to  this 
subpart,  determined  according  to  the 
requiren  lents  of  §  63.3551.  If  you 
perform  surface  coating  in  more  than 
one  subcategory  or  utilize  more  than 
one  coating  type  within  a  subcategory, 
then  yoij  must  meet  the  individual 
emissioil  limit(s)  for  each  subcategory 
and  coating  type  included. 

(b)  For  an  existing  affected  somt«, 
you  must  limit  organic  HAP  emissions 
to  the  atmosphere  to  no  more  than  the 
emissios  limit(s)  in  Table  2  to  this 
subpart  mat  apply  to  you  during  each 
12-monm  compliance  period, 
determu  led  according^to  the 
require!  lents  in  §63.3521,  §63.3531,  or 
§  63.35^  1;  or  if  you  control  emissions 
with  an  emissions  control  system  using 
the  con!  rol  efficiency/outlet 

concent  ration  option  as  specified  in 
§  63.34(  1(d),  you  must  reduce  organic 
HAP  en  issions  to  the  atmosphere  to  no 
more  th  m  the  limit(s)  in  Table  3  to  this 
subpart  determined  according  to  the 
require]  lents  of  §  63.3551.  If  you 
perfonn  surface  coating  in  more  than 
one  subcategory  or  utilize  more  than 
one  coating  type  within  a  subcategory, 
then  yo^  must  meet  the  individual 
emissioh  limit(s)  for  each  subcategory 
and  coa^g  type  included. 

(c)  If  you  perform  surface  coating  in 
differeiit  subcategories  as  described  in 
§  63.34^1(a)(l)  through  (4).  then  the 
coating  operations  in  each  subcategory 


constitute  a  separate  affected  source, 
and  you  must  conduct  separate 
compliance  demonstrations  for  each 
applicable  subcategory  and  coating  tjrpe 
emission  limit  in  paragraphs  (a)  and  (b) 
of  this  section  and  reflect  those  sepeurate 
determinations  in  notifications,  reports, 
and  records  required  by  §§  63.3510, 
63.3511,  and  63.3512,  respectively. 

§63.3491    What  are  my  options  for  meeting 
the  emission  ilmils? 

You  must  include  all  coatings  and 
thinners  used  in  all  stnface  coating 
operations  within  a  subcategory  or 
coating  type  segment  when  determining 
whether  the  organic  HAP  emission  rate 
is  equal  to  or  less  than  the  applicable 
emission  limit  in  §  63.3490.  To  make 
that  determination,  you  must  use  at 
least  one  of  the  four  compliance  options 
listed  in  paragraphs  (a)  through  (d)  of 
this  section.  You  may  apply  any  of  the 
compliance  options  to  an  individual 
coating  operation  or  to  multiple  coating 
operations  within  a  subcategory  or 
coating  type  segment  as  a  group.  You 
may  use  different  compliance  options 
for  different  coating  operations  or  at 
different  times  on  the  same  coating 
operation.  However,  you  may  not  use 
different  compliance  options  at  the 
same  time  on  the  same  coating 
operation.  If  you  switch  between 
compliance  options  for  any  coating 
operation  or  group  of  coating 
operations,  you  must  docimient  that 
switch  as  required  by  §  63.3512(c),  and 
you  must  report  it  in  the  next 
semiannual  compliance  report  required 
in  §63.3511. 

(a)  Compliant  material  option. 
Demonstrate  that  the  organic  HAP 
content  of  each  coating  used  in  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit  in 

§  63.3490,  and  that  each  thiimer  used 
contains  no  organic  HAP.  You  must 
meet  all  the  requirements  of  §§  63.3520, 
63.3521,  and  63.3522  to  demonstrate 
compUance  with  the  emission  limit 
using  this  option. 

(b)  Emission  rate  without  add-on 
controls  option.  Demonstrate  that,  based 
on  the  coatings  and  thinners  used  in  the 
coating  operation(s),  the  organic  HAP 
emission  rate  for  the  coating 
operation(s)  is  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.3490, 
calculated  as  a  rolling  12-month 
emission  rate  and  determined  on  a 
monthly  basis.  You  must  meet  all  the 
requirements  of  §§63.3530,  63.3531, 
and  63.3532  to  demonstrate  compliance 
with  the  emission  limit  using  this 
option. 

(c)  Emission  rate  with  add-on  controls 
option.  Demonstrate  that,  based  on  the 
coatings  and  thinners  used  in  the 
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coating  operation(s)  and  the  emission 
reductions  achieved  by  emission 
capture  systems  and  add-on  controls, 
the  organic  HAP  emission  rate  for  the 
coating  operation(s)  is  less  than  or  equal 
to  the  applicable  emission  limit  in 
§  63.3490,  calculated  as  a  rollit^  12- 
month  emission  rate  and  determined  on 
a  monthly  basis.  If  you  use  this 
compliance  option,  you  must  also 
demonstrate  diat  all  emission  captiu^ 
systems  and  add-on  control  devices  for 
the  coating  operation(s)  used  for 
purposes  of  complying  with  this  subpart 
meet  the  operating  limits  required  in 
§  63.3492,  except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 
§  63.3541(i),  and  that  you  meet  the  work 
practice  standards  required  in  §  63.3493. 
You  must  meet  all  the  requirements  of 
§§  63.3540  through  63.3547  to 
demonstrate  compliance  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  using  this 
option. 

(d)  Control  efficiency/outlet 
concentration  option.  Demonstrate  that, 
based  on  the  emission  reductions 
achieved  by  emission  captine  systems 
and  add-on  controls,  total  HAP 
emissions  measured  as  total 
hydrocarbon  (THC)  are  reduced  by  95 
percent  or  greater  for  existing  soinces, 
or  97  percent  or  greater  for  new  or 
reconstructed  sources,  or  that  outlet 
THC  emissions  are  less  than  or  equal  to 
20  parts  per  million  by  voliune,  dry 
basis  (ppmvd).  If  you  use  this 
compliance  option,  you  must  have  a 
captxue  device  that  meets  EPA  Method 
204  of  40  CFR  part  51,  Appendix  M 
criteria  for  a  permanent  total  enclosure 
(PTE).  You  must  also  demonstrate  that 
all  emission  capture  systems  and  add-on 
control  devices  for  the  coating 
operation(s)  used  for  purposes  of 
complying  with  this  subpart  meet  the 
operating  limits  required  in  §  63.3492, 
and  that  you  meet  the  work  practice 
standards  required  in  §  63.3493.  You 
must  meet  all  the  requirements  of 
§§  63.3550  through  63.3557  to 
demonstrate  compliance  with  the 
emission  limits,  operating  limits,  and 
work  practice  standards  using  this 
option. 

§63.3492    What  operating  limits  must  I 
meet? 

(a)  For  any  coating  operation{s)  on 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  operating  limits. 

(b)  For  any  controlled  coating 
operation(s)  on  which  you  use  the 
emission  rate  with  add-on  controls 
option  or  the  control  efficiency/oudet 


concentration  option,  except  those  for 
which  you  use  a  solvent  recovery 
system  and  conduct  a  liquid-Uquid 
material  balance  according  to 
§  63.3541(i),  you  must  meet  the 
operating  limits  specified  in  Table  4  to 
this  subpart.  Those  operating  limits 
apply  to  the  emission  capture  and 
control  systems  for  the  coating 
operation(s)  used  for  piuposes  of 
complying  with  this  subpart.  You  must 
establish  the  operating  Umits  during  the 
performance  test  according  to  the 
requirements  in  §  63.3546  or  §  63.3556, 
and  you  must  meet  the  operating  limits 
at  all  times  after  you  establish  them. 

(c)  If  you  use  an  add-on  control  device 
other  than  those  listed  in  Table  4  to  this 
subpart  or  wish  to  monitor  an 
alternative  parameter  and  comply  with 
a  different  operating  limit,  you  must 
apply  to  the  Administrator  for  approval 
of  alternative  monitoring  imder  §  63.8(f). 

§63.3493    What  MTortt  practice  standards 
must  I  meet? 

(a)  For  any  coating  operation(s)  for 
which  you  use  the  compliant  material 
option  or  the  emission  rate  without  add- 
on controls  option,  you  are  not  required 
to  meet  any  work  practice  standards. 

(b)  If  you  use  the  emission  rate  with 
add-on  controls  option  or  the  control 
efficiency/outlet  concentration  option  to 
comply  with  the  emission  limitations, 
you  must  develop  and  implement  a 
work  practice  plan  to  minimize  organic 
HAP  emissions  from  the  storage, 
mixing,  and  conveying  of  coatings, 
thirmers,  and  cleaning  materials  used 
in,  and  waste  materials  generated  by, 
the  coating  operation(s)  for  which  you 
use  those  options;  or  you  must  meet  an 
alternative  standard  as  provided  in 
paragraph  (c)  of  this  section.  The  plan 
must  specify  practices  and  procedines 
to  ensure  that,  at  a  minimmn  the 
elements  specified  in  paragraphs  (b)(1) 
through  (5)  of  this  section  are 
implemented. 

(1)  All  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  stored  in 
closed  containers. 

(2)  Spills  of  organic-HAP-containing 
coatings,  thinners,  cleaning  materials, 
and  waste  materials  must  be  minimized. 

(3)  Organic-HAP-containing  coatings, 
thinners,  cleaning  materials,  and  waste 
materials  must  be  conveyed  from  one 
location  to  another  in  closed  containers 
or  pipes. 

(4)  Mixing  vessels  which  contain 
organic-HAP-containing  coatings  and 
other  materials  must  be  closed  except 
when  adding  to,  removing,  or  mixing 
the  contents. 


(5)  Emissions  of  organic  HAP  must  be 
minimized  during  cleaning  of  storage, 
mixing,  and  conveying  equipment. 

(c)  As  provided  in  §  63.6(g),  we,  die 
U.S.  Environmental  Protection  Agency 
(U.S.  EPA),  may  choose  to  grant  you 
permission  to  use  an  alternative  to  the 
work  practice  standards  in  this  section. 

General  Compliance  Requirements 

§63.3500    Whataramyganaral 
rsqulremants  for  complying  wNh  this 
sulipart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  in  this  subpart 
as  specified  in  paragraphs  (a)(1)  and  (2) 
of  this  section. 

(1)  Any  coating  operation(s)  for  which 
you  use  the  compliant  material  option 
or  the  emission  rate  without  add-on 
controls  option,  as  specified  in 

§  63.3491(a)  and  (b),  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §  63.3490. 

(2)  Any  coating  operation(s)  for  which 
you  use  the  emission  rate  with  add-on 
controls  option,  as  specified  in 

§  63.3491(c),  or  ihe  control  efficiency/ 
outiet  concentration  option,  as  specified 
in  §63. 3491(d),  must  be  in  compliance 
with  the  emission  limitations  as 
specified  in  paragraphs  (a)(2)(i)  .Um)ugh 
(iu)  of  this  section. 

(i)  The  coating  operation(s)  must  be  in 
compliance  with  the  applicable 
emission  limit  in  §63.3490  at  all  times. 

(ii)  The  coating  operation(s)  must  be 
in  compliance  with  the  operating  limits 
for  emission  captiue  systems  and  add- 
on control  devices  required  by  §  63.3492 
at  all  times,  except  for  those  for  which 
you  use  a  solvent  recovery  system  and 
conduct  liquid-liquid  material  balances 
according  to  §  63.3541(i).  The  operating 
limits  apply  only  to  capture  systems  and 
control  devices  used  for  purposes  of 
complying  with  this  subpart. 

(iii)  The  coating  operation(s)  must  be 
in  compliance  with  the  work  practice 
standards  in  §  63.3493  at  all  times. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
all  air  pollution  control  and  monitoring 
equipment  you  use  for  piuposes  of 
complying  with  this  subpart,  according 
to  the  provisions  in  §63.6(e)(l)(i). 

(c)  If  your  affected  source  uses  an 
emission  capture  system  and  add-on 
control  device  for  piuposes  of 
complying  with  this  subpart,  you  must 
develop  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  (SSMP)  according  to  the  provisions 
in  §  63.6(e)(3).  The  plan  must  address 
startup,  shutdown,  and  corrective 
actions  in  the  event  of  a  malfunction  of 
the  emission  capture  system  or  the  add- 
on control  device.  The  plan  must  also 
address  any  coating  operation 
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equipment  that  may  cause  increased 
emissions  or  that  would  affect  capture 
efficiency  if  the  process  equipment 
malfunctions,  such  as  conveyors  that 
move  parts  among  enclosures. 

163.3501    What  parts  of  the  GwMral 
Piuvtalora  apply  to  ma? 

Table  5  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

Notifications,  Reports,  and  Records 

163.3510    What  notifkntkNis  must  I 
submit? 

(a)  General.  You  must  submit  the 
notifications  in  §§  63.7(b)  and  (c), 
63.8(f)(4).  and  63.9(b)  through  (e)  and 
(h)  that  apply  to  you  by  the  dates 
specified  in  those  sections,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Initial  notification.  You  must 
submit  the  Initial  Notification  required 
by  §  63.9(b)  for  a  new  or  reconstructed 
affected  soiuce  no  later  than  120  days 
after  initial  startup  or  120  days  afteT 
November  13,  2003,  whichever  is  later. 
For  an  existing  affected  source,  you 
must  submit  the  Initial  Notification  no 
later  than  November  13,  2004. 

(c)  Notification  of  compliance  status. 
You  must  submit  the  Notification  of 
Compliance  Status  required  by  §  63.9(h) 
no  later  than  30  calendar  days  following 
the  end  of  the  initial  compliance  period 
described  in  §  63.3520,  §  63.3530, 

§  63.3540,  or  §  63.3550  that  applies  to 
your  affected  source.  The  Notification  of 
Compliance  Status  must  contain  the 
information  specified  in  paragraphs 
(c)(1)  through  (9)  of  this  section  and  in 
§  63.9(h). 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(3)  Date  of  the  report  and  beginning 
and  ending  dates  of  the  reporting 
period.  The  reporting  period  is  the 
initial  compliance  period  described  in 
§63.3520,  §63.3530,  §63.3540,  or 

§  63.3550  that  applies  to  your  affected 
source. 

(4)  Identification  of  the  compliance 
option  or  options  specified  in  §  63.3491 
that  you  used  on  each  coating  operation 
in  the  affected  source  during  the  initial 
compliance  period. 

(5)  Statement  of  whether  or  not  the 
affected  source  achieved  the  emission 
-limitations  for  the  initial  compliance  . 
period.  ^ 

(6)  ff  you  had  a  deviation,  include  the 
information  in  paragraphs  (c)(6)(i)  and 
(ii)  of  this  section. 


(i)  A  description  and  statement  of  the 
cause  of  the  deviation. 

(ii)  If  )i  3u  failed  to  meet  the  applicable 
emission  limit  in  §63.3490,  include  all 
the  calcu  lations  you  used  to  determine 
the  kilog  am  (kg)  organic  HAP  emitted 
per  liter  )f  coating  solids  used.  You  do 
not  need  to  submit  information 
provider  by  the  materials  suppliers  or 
manufac  urers  or  test  reports. 

(7)  Foi  each  of  the  data  items  listed  in 
paragrap  is  (c)(7)(i)  through  (iv)  of  this 
section  that  is  required  by  the 
compliance  option(s)  you  used  to 
demonstrate  compliance  with  the 
emission  limit,  include  an  example  of 
how  you!  determined  the  value, 
including  calculations  and  supporting 
data.  Supporting  data  can  include  a 
copy  of  me  information  provided  by  the 
supplier  or  manufacturer  of  the  example 
coating  Or  material  or  a  summary  of  the 
results  of  testing  conducted  according  to 
§  63.352  (a),  (b),  or  (c).  You  do  not  need 
to  subm:  t  copies  of  any  test  reports. 

(i)  Ma  s  fraction  of  organic  HAP  for 
one  coat  ng  and  for  one  thinner. 

(ii)  Va  ume  fraction  of  coating  solids 
for  one  c  oating. 

(iii)  D(  nsity  for  one  coating  and  one 
thinner,  except  that  if  you  use  the 
complia  it  material  option,  only  the 
example  coating  density  is  required. 

(iv)  Tl  le  amoimt  of  waste  materials 
and  the  nass  of  organic  HAP  contained 
in  the  w  iste  materials  for  which  you  are 
claimin;  an  allowance  in  Equation  1  of 
§63.3531. 

(8)  Th  3  calculation  of  kg  organic  HAP 
emitted  Der  liter  of  coating  solids  used 
for  the  compliance  option(s)  you  used, 
as  speci  ied  in  paragraphs  (c)(8)(i) 
through  (iii)  of  this  section. 

(i)  Foi  the  compliant  material  option, 
provide  an  example  calculation  of  the 
organic  HAP  content  for  one  coating, 
using  E(  uation  1  of  §  63.3521. 

(ii)  Fo  r  the  emission  rate  without  add- 
on cont]  ols  option,  provide  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  each  month,  the 
calculat  on  of  the  total  volume  of 
coating  iolids  used  each  month,  and  the 
calculat  on  of  the  12-month  organic 
HAP  en  ission  rate,  using  Equations  1 , 
lA  thro  igh  IC,  2,  and  3,  respectively,  of 
§63.35;  1. 

(iii)  Fpr  the  emission  rate  with  add-on 
control^  option,  provide  the  calculation 
of  the  total  mass  of  organic  HAP 
emissic^s  for  the  coatings  and  thinners 
used  eath  month,  using  Equations  1  and 
lA  throiigh  IC  of  §  63.3531;  the 
calculanon  of  the  total  volume  of 
coating  solids  used  each  month,  using 
Equation  2  of  §63.3531;  the  calculation 
of  the  mass  of  organic  HAP  emission  _ 
reductii  tn  each  month  by  emission 
capture  systems  and  add-on  control 


devices,  using  Equations  1  and  lA 
through  ID  of  §  63.3541,  and  Equations 
2. 3,  and  3A  through  3C  of  §  63.3541,  as 
applicable;  the  calculation  of  the  total 
mass  of  organic  HAP  emissions  each 
month,  using  Equatiod  4  of  §  63.3541,  as 
applicable;  and  the  calculation  of  the 
12-month  organic  HAP  emission  rate, 
using  Equation  5  of  §  63.3541 . 

(9)  For  the  emission  rate  with  add-on 
controls  option  or  the  control  efficiency/ 
outlet  concentration  option,  you  must 
include  the  information  specified  in 
paragraphs  (c)(9)(i)  through  (iv)  of  this 
section.  The  requirements  in  paragraphs 
(c)(9)(i)  through  (iii)  of  this  section  do 
not  apply  to  solvent  recovery  systems 
for  which  you  conduct  liquid-liquid 
material  balances  according  to 
§63.3541(i). 

(i)  For  each  emission  capture  system, 
a  summary  of  the  data  and  copies  of  the 
calculations  supporting  the 
determination  ihat  the  emission  capture 
system  is  a  PTE  or  a  measurement  of  the 
emission  captiure  system  efficiency. 
Include  a  description  of  the  protocol 
followed  for  measuring  capture 
efficiency,  summaries  of  any  capture 
efficiency  tests  conducted,  and  any 
calculations  supporting  the  capture 
efficiency  determination.  If  you  use  the 
data  quality  objective  (DQO)  or  lower 
'confidence  limit  (LCL)  approach,  you 
must  also  include  the  statistical 
calculations  to  show  you  meet  the  DQQ 
or  LCL  criteria  in  appendix  A  to  subpart 
KK  of  this  part.  You  do  not  need  to 
submit  complete  test  reports. 

(ii)  A  summary  of  the  results  of  each 
add-on  control  device  performance  test. 
You  do  not  need  to  submit  complete  test 
reports. 

(iii)  A  list  of  each  emission  capture 
system's  and  add-on  control  device's 
operating  limits  and  a  summary  of  the 
data  used  to  calculate  those  limits. 

(iv)  A  statement  of  whether  or  not  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

§  63.351 1    What  reports  must  I  submit? 

(a)  Semiannual  compliance  reports. 
You  must  submit  semiannual 
compliance  reports  for  each  affected 
source  according  to  the  requirements  of 
paragraphs  (a)(1)  through  (7)  of  this 
section.  The  semiannual  compliance 
reporting  requirements  may  be  satisfied 
by  reports  required  under  other  parts  of 
the  Clean  Air  Act  (CAA),  as  specffied  in 
paragraph  (a)(2)  of  this  section. 

(1)  Dates.  Unless  the  Administrator 
has  approved  a  different  schedule  for 
submission  of  reports  under  §63. 10(a), 
you  must  prepare  and  submit  each 
semiannual  compliance  report 
according  to  the  dates  specified  in 
paragraphs  (a](l)(i)  through  (iv)  of  this 
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section.  Note  that  the  information 
reported  for  each  of  the  months  in  the 
reporting  period  will  be  based  on  the 
last  12  months  of  data  prior  to  the  date 
of  each  monthly  calculation. 

(i)  The  first  semiannual  compliance 
report  must  cover  the  first  semiannual 
reporting  period  which  begins  the  day 
after  the  end  of  the  initial  compliance 
period  described  in  §63.3520, 
§  63.3530,  §  63.3540.  or  §  63.3550  that 
applies  to  your  affected  source  and  ends 
on  Jime  30  or  December  31,  whichever 
occurs  first  following  the  end  of  the 
initial  compliance  period. 

(ii)  Each  subsequent  semiannual 
compliance  report  must  cover  the 
subsequent  semiannual  reporting  period 
from  January  1  through  June  30  or  the 
semiannual  reporting  period  from  July  1 
through  December  31. 

(iii)  Each  semiannual  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(iv)  For  each  affected  soiure  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6{a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of  the 
date  specified  in  paragraph  {a){l)(iii)  of 
this  section. 

(2)  Inclusion  with  title  V  report.  Each 
affected  source  that  has  obtained  a  title 
V  operating  permit  piu^uant  to  40  CFR 
part  70  or  40  CFR  part  71  must  report 
all  deviations  as  defined  in  this  subpart 
in  the  semiannual  monitoring  report 
required  by  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  71.6{a)(3)(iii){A).  If  an  affected 
soiu-ce  submits  a  semiannual 
compliance  report  pursuant  to  this 
section  along  with,  or  as  part  of,  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A),  and  the  semiannual 
compliance  report  includes  all  required 
information  concerning  deviations  from 
any  emission  hmitation  in  this  subpart, 
its  submission  will  be  deemed  to  satisfy 
any  obligation  to  report  the  same 
deviations  in  the  semiannual 
monitoring  report.  However,  submission 
of  a  semiannual  compliance  report  shall 
not  otherwise  affect  any  obligation  the 
affected  soiu-ce  may  have  to  report 
deviations  from  permit  requirements  to 
the  permitting  authority. 

(3)  General  requirements.  The 
semiannual  compliance  report  must 
contain  the  information  specified  in 


paragraphs  (a){3)(i)  through  (v)  of  this 
section  and  the  information  specified  in 
paragraphs  (a)(4)  through  (7)  and  (c)(1) 
of  this  section  that  is  applicable  to  your 
affiected  source, 
(i)  Company  name  and  address. 
(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 
The  reporting  period  is  the  6-month 
period  ending  on  June  30  or  December 
31.  Note  that  the  information  reported 
for  each  of  the  6  months  in  the  reporting 
period  will  be  based  on  the  last  12 
months  of  data  prior  to  thffTiate  of  each 
monthly  calculation. 

(iv)  identification  of  the  compliance 
option  or  options  specified  in  §  63.3491 
that  you  used  on  each  coating  operation 
during  the  reporting  period.  If  you 
switched  between  compliance  options 
during  the  reporting  period,  you  must 
Teport  the  beginning  and  ending  dates 
you  used  each  option. 

(v)  If  you  used  the  emission  rate 
without  add-on  controls  or  the  emission 
rate  with  add-on  controls  compliance 
option  (§  63.3491(b)  or  (c)),  the 
calculation  results  for  each  rolling  12- 
month  organic  HAP  emission  rate 
during  the  6-month  reporting  period. 
(4)  No  deviations.  If  there  were  no 
deviations  from  the  emission 
limitations,  operating  limits,  or  work 
practice  standards  in  §§  63.3490, 
63.3492,  and  63.3493  that  apply  to  you, 
the  semiannual  compliance  report  must 
include  a  statement  that  there  were  no 
deviations  from  the  emission  limitations 
during  the  reporting  period.  If  you  used 
the  emission  rate  vrith  add-on  controls 
option  or  the  control  efficiency/outlet 
concentration  option  and  there  were  no 
periods  during  which  the  continuous 
parameter  monitoring  systems  (CPMS) 
were  out  of  control  as  specified  in 
§  63.8(c)(7),  the  semiannual  compliance 
report  must  include  a  statement  that 
there  were  no  periods  during  which  the 
CPMS  were  out  of  control  dining  the 
reporting  period. 

(5)  Deviations:  compliant  material 
option.  If  you  used  the  compliant 
material  option  and  there  was  a 
deviation  fit)m  the  applicable  emission 
limit  in  §63.3490,  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(5)(i) 
through  (iv)  of  this  section. 

(i)  Identification  of  each  coating  used 
that  deviated  from  the  emission  limit, 
each  thinner  used  that  contained 
organic  HAP,  and  the  dates  and  time 
periods  each  was  used. 


(ii)  The  calculation  of  the  organic 
HAP  content  (using  Equation  1  of 
§  63.3521)  for  each  coating  identified  in 
paragraph  (a)(5)(i)  of  this  section.  You 
do  not  need  to  submit  background  data 
supporting  this  calculation  (e.g., 
information  provided  by  coating 
suppliers  or  manufacturers,  or  test 
reports). 

(iii)  The  determination  of  mass 
fraction  of  organic  HAP  for  each  coating 
and  thinner  identified  in  paragraph 
(a)(5)(i)  of  this  section.  You  do  not  need 
to  submit  background  data  supporting 
this  calculation  [e.g..  information 
provided  by  material  suppliers  or 
msmufacturers,  or  test  reports). 

(iv)  A  statement  of  the  cause  of  each 
deviation. 

(6)  Deviations:  emission  rate  without 
add-on  controls  option.  If  you  used  the 
emission  rate  without  add-on  controls 
option  and  there  was  a  deviation  from 
the  applicable  emission  limit  in 
§  63.3490,  the  semiannual  compliance 
report  must  contain  the  information  in 
paragraphs  (a)(6)(i)  through  (iii)  of  this 
section. 

(i)  The  begiiming  and  ending  dates  of 
each  compliance  period  during  which 
the  12-month  organic  HAP  emission  rate 
exceeded  the  applicable  emission  Umit 
in  §63.3490. 

(ii)  The  calciUations  used  to 
determine  the  12-month  organic  HAP 
emission  rate  for  the  compliance  period 
in  which  the  deviation  occiured.  You 
must  provide  the  calculations  for 
Equations  1,  lA  through  IC,  2,  and  3  in 
§63.3531;  and  if  applicable,  the 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.3531(e)(3).  You  do  not 
need  to  submit  backgroimd  data 
supporting  these  calculations  (e.g., 
information  provided  by  materials 
suppliers  or  manufacturers,  or  test 
reports). 

(iii)  A  statement  of  the  cause  of  each 
deviation. 

(7)  Deviations:  emission  rate  with 
add-on  controls  option.  If  you  used  the 
emission  rate  with  add-on  controls 
option  and  there  was  a  deviation  fium 
an  emission  limitation  (including  any 
periods  when  emissions  bypassed  the 
add-on  control  device  and  were  diverted 
to  the  atmosphere),  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (a)(7)(i) 
through  (xiv)  of  this  section.  That 
includes  periods  of  startup,  shutdown, 
and  malfunction  during  which 
deviations  occurred. 

(i)  The  beginning  and  ending  dates  of 
each  compliance  period  during  which 
the  12-month  organic  HAP  emission  rate 
exceeded  the  applicable  emission  limit 
in  §63.3490. 
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(ii)  The  calciilations  used  to 
detwrnine  the  12-month  organic  HAP 
emission  rate  for  each  compliance 
period  in  which  a  deviation  occurred. 
You  must  provide  the  calculation  of  the 
total  mass  of  organic  HAP  emissions  for 
the  coatings  and  thinners  used  each 
month,  using  Equations  1  and  lA 
through  IC  of  §  63.3531  and,  if 
applicable,  the  calculation  used  to 
determine  mass  of  organic  HAP  in  waste 
materials  according  to  §  63.3531(e)(3); 
the  calculation  of  the  total  volume  of 
coating  solids  used  each  month,  using 
Equation  2  of  §  63.3531;  the  calculation 
of  the  mass  of  organic  HAP  emission 
reduction  each  month  by  emission 
capture  systems  and  add-on  control 
devices,  using  Equations  1  and  lA 
through  ID  of  §63.3541,  and  Equations 
2,  3,  and  3A  through  3C  of  §  63.3541,  as 
applicable;  the  calculation  of  the  total 
mass  of  organic  HAP  emissions  each 
month,  using  Equation  4  of  §  63.3541; 
and  the  calculation  of  the  12-month 
organic  HAP  emission  rate,  using 
Equation  5  of  §63.3541.  You  do  not 
need  to  submit  the  backgroimd  data 
supporting  these  calculations  [e.g., 
information  provided  by  materials 
suppUers  or  manufacturers,  or  test 
reports). 

(iii)  The  date  and  time  that  each 
malfunction  started  and  stopped, 
(iv)  A  brief  description  of  the  CPMS. 
(v)  The  date  of  the  latest  CPMS 
certification  or  audit. 

(vi)  The  date  and  time  that  each 
CPMS  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(vii)  The  date,  time,  and  duration  that 
each  CPMS  was  out  of  control, 
including  the  infbrmation  in 
§  63.8(c)(8). 

(viii)  The  date  and  time  period  of  each 
deviation  from  an  operating  limit  in 
Table  4  to  this'subpart;  date  and  time 
period  of  any  bypass  of  the  add-on 
control  device;  and  whether  each 
deviation  occurred  during  a  period  of 
startup,  shutdown,  or  malfunction  or 
during  another  period. 

(ix)  A  summary  of  the  total  duration 
of  each  deviation  from  an  operating 
limit  in  Table  4  to  this  subpart  and  each 
bypass  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
and  the  total  diiration  as  a  percent  of  the 
total  soiirce  operating  time  during  that 
semiannual  reporting  period. 

(x)  A  breakdowm  of  the  total  duration 
of  the  deviations  from  the  operating  - 
limits  in  Table  4  to  this  subpart  and 
bypasses  of  the  add-on  control  device 
during  the  semiaimual  reporting  period 
into  those  that  were  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 


(xi)  A  summary  of  the  total  duration 
of  CPMJ  downtime  during  the 
semiaiui  ual  reporting  period  and  the 
total  dui  ation  of  CPMS  downtime  as  a 
percent  i  )f  the  total  source  operating 
time  diu  ing  that  semiannual  reporting 
period. 

(xii)  A  description  of  any  changes  in 
the  CPN  S,  coating  operation,  emission 
captiue  iystem,  or  add-on  control 
device  s  nee  the  last  semiannual 
reportin » period. 

(xiii)  1  "or  each  deviation  from  the 
work  pr  ictice  standards,  a  description 
of  the  d«  viation;  the  date  and  time 
period  a  I  the  deviation;  and  the  actions 
you  tool  to  correct  the  deviation. 

(xiv)  A  statement  of  the  cause  of  each 
deviation.    ^~- 

(8)  Deviations:  control  efficiency/ 
outlet  cancentration  option.  If  you  used 
the  control  efficiency/outlet 
concentration  option,  and  there  was  a- 
deviatiob  from  an  emission  Umitation 
(includikig  any  periods  when  emissions 
bypassetl  the  add-on  control  device  and 
were  diverted  to  the  atmosphere),  the     *" 
semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(a)(8)(i)  [through  (xii)  of  this  section. 
This  inaludes  periods  of  startup, 
shutdown,  and  malfunction  during 
which  deviations  occurred. 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped, 
(ii)  Ajbrief  description  of  the  CPMS. 
(iii)  1  le  date  of  the  latest  certification 
or  audit  of  the  CPMS. 

(iv)  T  le  date  and  time  that  each 
CPMS  \  fas  inoperative,  except  for  zero 
(low-lefel)  and  high-level  checks. 

(v)  Tke  date,  time,  and  diuation  that 
each  a  MS  was  out-of-eontrol, 
includi  ig  the  information  in 
§63.8(t)(8). 

(vi)  tne  date  and  time  period  of  each 
deviatii  tn  from  an  operating  limit  in 
Table  4  to  this  subpart;  date  and  time  of 
any  byj  lass  of  the  add-on  control  device; 
and  wb  ether  each  deviation  occurred 
diuing  I  period  of  startup,  shutdown,  or 
malfunbtion  or  during  another  period, 
(vii)  A.  summary  of  the  total  duration 
of  each  deviation  bom  an  operating 
limit  ii  Table  4  to  this  subpart  and  each 
bypass  of  the  add-on  control  device 
during  the  semiannual  reporting  period 
and  th(  total  duration  as  a  percent  of  the 
total  so  urce  operating  time  during  that 
semian  nual  reporting  period. 

(viii]  A  breakdovm  of  the  total 
duratic  n  of  the  deviations  from  the 
operatj  og  limits  in  Table  4  to  this 
subpan  and  bypasses  of  thelidd-on 
control  device  during  the  semiaimual 
reporting  period  into  those  that  were 
due  to  startup,  shutdown,  control 
equips  lent  problems,  process  problems. 


other  known  causes,  and/}ther 
unknown  causes. 

(ix)  A  sxunmary  of  the  total  diuration 
of  CPMS  downtime  during  the 
sQmiaimual  reporting  period  and  thie 
total  duration  of  CPMS  downtime  as  a 
percent  of  the  total  source  operating 
time  during  that  semiannual  reporting 
period. 

(x)  A  description  of  any  changes  in 
the  CPMS,  coating  operation,  emission 
capture  system,  or  add-on  control 
device  since  the  last  semiannual 
reporting  period. 

(xi)  For  each  deviation  fitim  the  work 
practice  standards,  a  description  of  the 
deviation;  the  date  and  time  period  of 
the  deviation;  and  the  actions  you  took 
to  correct  the  deviation. 

(xii)  A  statement  of  the  cause  of  each 
deviation. 

(b)  Performance  test  reports.  If  you 
use  the  emission  rate  with  add-on 
controls  option  or  the  control  efficiency/ 
outlet  concentration  option,  you  must 
submit  reports  of  performance  test 
results  for  emission  captiue  systems  and 
add-on  control  devices  no  later  than  60 
days  after  completing  the  tests  as 
specified  in  §  63.10(d)(2). 

(c)  Startup,  shutdown,  malfunction 
reports.  If  you  used  the  emission  rate 
with  add-on  controls  option  or  the 
control  efficiency/outlet  concentration 
option  and  you  had  a  startup, 
shutdown,  or  malfunction  during  the 
semiannual  reporting  period,  you  must 
submit  the  reports  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  If  your  actions  were  consistent 
with  your  SSMP,  you  must  include  the 
information  specified  in  §  63.10(d)  in 
the  semiannual  compUance  report 
required  by  paragraph  (a)  of  this  section. 

(2)  If  your  actions  were  not  consistent 
with  youi  SSMP,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  as  described  in 
paragraphs  (c)(2)(i)  and  (ii)  of  this 
section.  - 

(i)  You  miist  describe  the  actions 
taken  during  the  event  in  a  report 
delivered  by  facsimile,  telephone,  or 
other  means  to  the  Administrator  within 
2  working  days  after  starting  actions  that 
are  inconsistent  with  the  SSMP. 

(ii)  You  must  submit  a  letter  to  the 
Administrator  within  7  woridng  days 
after  the  end  of  the  event,  unless  you 
have  made  alternative  arrangements 
with  the  Administrator  as  specified  in 
§  63.10(d)(5}(ii).  The  letter  must  contain 
the  information  specified  in 
§63.10(d)(5)(u). 

§63.3512    What  raconto  must  I  keep? 

You  must  collect  and  keep  records  of 
the  data  and  information  specified  in 
this  section.  Failure  to  collect  and  keep 
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the  records  is  a  deviation  firom  the 
applicable  standard. 

(a)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart  and  the 
documentation  supporting  each 
notification  and  report. 

(b)  A  current  copy  of  information 
provided  by  materials  suppliers  or 
manufacturers,  such  as  manufacturer's 
formulation  data,  or  test  data  used  to 
determine  the  mass  fraction  of  organic 
HAP  and  density  for  each  coating  and 
thinner  and  the  volume  fraction  of 
coating  solids  for  each  coating.  If  you 
conducted  testing  to  determine  mass 
fraction  of  organic  HAP,  density,  or 
volimie  fraction  of  coating  solids,  you 
must  keep  a  copy  of  the  complete  test 
report.  If  you  use  information  provided 
to  you  by  the  manufacturer  or  supplier 
of  the  material  that  was  based  on 
testing,  you  must  keep  the  summary 
sheet  of  results  provided  to  you  by  the 
manufacturer  or  supplier.  You  are  not 
required  to  obtain  the  test  report  or 
other  supporting  documentation  from . 
the  manufactiuer  or  supplier. 

(c)  For  each  compliance  period,  the 
records  specified  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  A  record  of  the  coating  operations 
at  which  you  used  each  compliance 
option  and  the  time  periods  (beginning 
and  ending  dates  and  times)  you  used 
each  option. 

(2)  For  the  compliant  material  option, 
a  record  of  the  calculation  of  the  organic 
HAP  content  for  each  coating,  using 
Equation  1  of  §  63.3521. 

(3)  For  the  emission  rate  without  add- 
on controls  option,  a  record  of  the 
calculation  of  the  total  mass  of  organic 
HAP  emissions  for  the  coatings  and 
thinners  used  each  month,  using 
Equations  1,  lA  through  IC,  and  2  of 
§63.3531  and,  if  applicable,  the 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.3531(e)(3);  the 
calciUation  of  the  total  volume  of 
coating  solids  used  each  month,  using 
Equation  2  of  §  63.3531;  and  the 
calculation  of  each  12-month  organic 
HAP  emission  rate,  using  Equation  3  of 
§63.3531. 

(4)  For  the  emission  rate  with  add-on 
controls  option,  records  of  the 
calculations  specified  in  paragraphs 
{c)(4)(i)  through  (v)  of  this  section. 

(i)  The  calculation  of  the  total  mass  of 
organic  HAP  emissions  for  the  coatings 
and  thinners  used  each  month,  using 
Equations  1  and  lA  through  IC  of 
§63.3531  and,  if  applicable,  the 
calculation  used  to  determine  mass  of 
organic  HAP  in  waste  materials 
according  to  §  63.3531(e)(3). 


(ii)  The  calculation  of  the  total 
volume  of  coating  solids  used  each 
month,  using  Equation  2  of  §  63.3531. 

(iii)  The  calciUation  of  the  mass  of 
organic  HAP  emission  reduction  by 
emission  capture  systems  and  add-on 
control  devices,  using  Equations  1  and 
lA  through  ID  of  §  63.3541.  and 
Equations  2,  3.  and  3A  through  3C  of 
§63.3541,  as  applicable. 

(iv)  The  calculation  of  the  total  mass 
of  organic  HAP  emissions  each  month,  ' 
using  Equation  4  of  §  63.3541. 

(v)  The  calculation  of  each  12-month 
organic  HAP  emission  rate,  using 
Equation  5  of  §  63.3541. 

(5)  For  the  control  efficiency/outlet 
concentration  option,  records  of  the 
measurements  made  by  the  CPMS  used 
to  demonstrate  compliance.  For  any 
coating  operation(s)  for  which  you  use 
this  option,  you  do  not  have  to  keep  the 
records  specified  in  paragraphs  (d) 
through  (g)  of  this  section. 

(d)  A  record  of  the  name  and  volimie 
of  each  coating  and  thinner  used  during 
each  compliance  period. 

(e)  A  record  of  die  m^ss  fraction  of 
organic  HAP  for  each  coating  and 
thinner  used  during  each  compliance 
peciod. 

(f)  A  record  of  the  volume  fraction  of 
coating  solids  for  each  coating  used 
diuing  each  compliance  period. 

(g)  A  record  of  the  density  for  each 
coating  used  during  each  compliance 
period;  and,  if  you  use  either  the 
emission  rate  without  add-on  controls 
or  the  emission  rate  with  add-on 
controls  compliance  option,  the  density 
for.  each  thinner  used  during  each 
compliance  period. 

(h)  If  you  use  an  allowance  in 
Equation  1  of  §  63.3531  for  organic  HAP 
contained  in  waste  materials  sent  to  or 
designated  for  shipment  to  a  treatment, 
storage,  and  disposal  facility  (TSDF) 
according  to  §  63.3531(e)(3)  or  oUierwise 
managed  in  accordance  with  applicable 
Federal  and  State  waste  management 
regulations,  you  must  keep  records  of 
the  information  specified  in  paragraphs 
(h)(1)  through  (3)  of  this  section. 

(1)  The  name  and  address  of  each 
TSDF  or  other  applicable  waste 
management  location  to  which  you  sent 
waste  materials  for  which  you  use  an 
allowance  in  Equation  1  of  §  63.3531,  a 
statement  of  which  subparts  under  40 
CFR  parts  262,  264,  265,  and  266  apply 
to  the  facility  and  the  date  of  each 
shipment. 

(2)  Identification  of  the  coating 
operations  producing  waste  materials 
included  in  each  shipment  and  the 
month  or  months  in  which  you  used  the 
allowance  for  these  materials  in 
Equation  1  of  §63.3531. 


(3)  The  methodology  used  in 
accordance  with  §  63.3531(e)(3)  to 
determine  the  total  amount  of  waste 
•  materials  sent  to  or  the  amount 
collected,  stored,  and  designated  for 
transport  to  a  TSDF  or  other  applicable 
waste  management  location  each  month 
and  the  methodology  to  determine  the 
mass  of  organic  HAP  contained  in  these 
waste  materials.  That  must  include  the 
soiut:es  for  all  data  used  in  the 
'    determination,  methods  used  to 

generate  the  data,  frequency  of  testing  or 
monitoring,  and  supporting  calculations 
and  documentation,  including  the  waste 
manifest  for  each  shipment. 

(i)  You  must  keep  records  of  the  date* 
time,  and  duration  of  each  deviation, 
(j)  If  you  use  the  emission  rate  with 
add-on  controls  option  or  the  control 
efficiency/ouUet  concentration  option, 
you  must  keep  the  records  specified  in 
paragraphs  (j)(l)  through  (8)  of  diis 
section. 

(1)  For  each  deviation,  a  record  of 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction. 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  The  records  required  to  show 
continuous  compliance  with  each 
operating  limit  specified  in  Table  4  to 
this  subpart  that  applies  to  you. 

(4)  For  each  capture  system  that  is  a 
PTE.  the  data  and  documentation  you 
used  to  support  a  detennination  that  the 
capture  system  meets  the  criteria  in 
Method  204  of  appendix  M  to  40  CFR 
part  51  for  a  PTE  and  has  a  capture 
efficiency  of  100  percent,  as  specified  in 
§  63.3544(a). 

(5)  For  each  capture  system  that  is  not 
a  PTE,  the  data  and  docimientation  you 
used  to  determine  captiue  efficiency 
according  to  the  requirements  specified 
in  §§  63.3543  and  63.3544(b)  through  (e) 
including  the  records  specified  in 
paragraphs  (j)(5)(i)  through  (iu)  of  this 
section  that  apply  to  you. 

(i)  Records  for  a  Uquid-to-uncaptured- 
gas  protocol  using  a  temporary  total 
enclosure  or  building  enclosure.  Records 
of  the  mass  of  total  volatile  hydrocarbon 
(TVH)  as  measured  by  Method  204A  or 
F  of  appendix  M  to  40  CFR  part  51  for 
each  material  used  in  the  coating 
operation  and  the  total  TVH  for  all 
materials  used  during  each  captiue 
efficiency  test  run  including  a  copy  of 
the  test  report.  Records  of  the  mass  of 
TVH  emissions  not  captured  by  the 
capture  system  that  exited  the 
temporary  total  enclosure  (TTE)  or 
building  enclosure  dtiring  each  capture 
efficiency  test  run,  as  measured  by 
Method  204D  or  E  of  appendix  M  to  40 
CFR  part  51.  including  a  copy  of  the  test 
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report.  Records  documenting  that  the 
eaclosuie  used  for  the  capture  efficiency 
test  met  the  criteria  in  Method  204  of 
appendix  M  to  40  CFR  part  51  for  either 
a  TTE  or  a  building  enclosure. 

"(ii)  Records  for  a  gas-to-gas  protocol 
using  a  temporary  total  enclosure  or  a 
building  enclosure.  Records  of  the  mass 
of  TVH  emissions  captured  by  the 
emission  capture  system  as  measined  by 
Method  204B  or  C  of  appendix  M  to  40 
CFR  part  51  at  the  inlet  to  the  add-on 
control  device  including  a  copy  of  the 
test  report.  Records  of  the  mass  of  TVH 
emissions  not  captured  by  the  capture 
system  that  exited  the  TTE  or  building 
enclosure  during  each  capture  efficiency 
test  run  as  measured  by  Method  204D  or 
E  of  appendix  M  to  40  CFR  part  51 
including  a  copy  of  the  test  report. 
Records  documenting  that  the  enclosure 
used  for  the  capture  efficiency  test  met 
the  criteria  in  Method  204  of  appendix 
M  to  40  CFR  part  51  for  either  a  TTE  or 
ai  building  enclosure. 

(iii)  Records  for  an  alternative 
protocol.  Records  heeded  to  document  a 
capture  efficiency  determination  using 
an  alternative  method  or  protocol  as 
specified  in  §  63.3544(e)  if  applicable. 

(6)  The  records  specified  in 
paragraphs  (j)(6)(i)  and  (ii)  of  this 
section  for  each  add-on  control  device 
organic  HAP  destruction  or  removal 
efficiency  determination  as  specified  in 
§63.3545  or  §63.3555. 

(i)  Records  of  each  add-on  control 
device  performance  test  conducted 
according  to  §  63.3543  or  §  63.3553  and 
§63.3545  or  §63.3555. 

(ii)  Records  of  the  coating  iiperation 
conditions  during  the  add-on  control 
device  performance  test  showing  that 
the  performance  test  was  conducted 
under  representative  operating 
conditions. 

(7)  Records  of  the  data  and 
calculations  you  used  to  establish  the 
emission  capture  and  add-on  control 
device  operating  limits  as  specified  in 

§  63.3546  or  §  63.3556  and  to  document 
compliance  with  the  operating  limits  as 
specified  in  Table  4  to  this  subpart. 

(8)  A  record  of  the  work  practice  plan 
required  by  §  63.3493  and 
dociunentation  that  you  are 
implementing  the  plan  on  a  continuous 
basis. 

163.3513    In  what  fonn  and  for  how  long 
miMt  I  kaap  my  racords? 

(a)  Your  records  must  be  kept  in  a 
form  suitable  and  readily  available  for 
expeditious  review,  according  to 
$63.10(b)(ll.  Where  appropriate,  the 
records  may  be  maintained  as  electronic 
spreadsheets  or  as  a  database. 

(b)  As  specified  in  §  63.10(b)(ll.  you 
must  keep  each  record  for  5  years 


following  the  date  of  each  occiurence, 
measurei  lent,  maintenance,  corrective 
action,  re  )ort,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  leait  2  years  after  the  date  of  each 
occiirrence,  measurement,  maintenance, 
correctivf  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  off  site  for  the 
remainin ;  3  years. 


Compliaj  ice  Requirements  for  the 
Compliai  It  Material  Option 

§  63.3520    By  what  date  must  I  conduct  the 
initial  con  ipiiance  demonstration? 

You  m  ist  complete  the  initial 
compliaijce  demonstration  for  the  initial 
compliance  period  according  to  the 
requirem  ents  in  §  63.3521.  The  initial 
compliai  ce  period  begins  on  the 
applicab  e  compliance  date  specified  in 
§  63.348;  and  ends  on  the  last  day  of  the 
12th  mo;  ith  following  the  compliance 
date.  If  t  le  compliance  date  occurs  on 
any  day  )ther  than  the  first  day  of  a 
month,  t  len  the  initial  compliance 
period  e;  :tends  through  the  end  of  that 
month  p  us  the  next  12  months.  The 
initial  cc  mpliance  demonstration 
includes  the  calculations  according  to 
§  63.352    and  supporting 
documei  itation  showing  that,  during  fhe 
initial  c<  mpliance  period,  you  used  no 
coating  \  rith  an  organic  HAP  content 
that  exceeded  the  applicable  emission 
limit  in  ft  63.3490  and  you  used  no 
thinnerathat  contained  organic  HAP. 

§63.35211    How  do  I  demonstrate  initial 
compliance  with  ttie  emission  limitations? 

You  may  use  the  compliant  material 
option  fir  any  individual  coating 
operation,  for  any  group  of  coating 
operations  within  a  subcategory  or 
coating  lype  segment,  or  for  all  the 
coating  operations  within  a  subcategory 
or  coating  type  segment.  You  must  use 
either  tne  emission  rate  without  add-on 
controla  option,  the  emission  rate  with 
add-on  controls  option,  or  the  control 
efficiency/outlet  concentration  option 
for  any  coating  operation  in  the  affected 
soince  ^)r  which  you  do  not  use  that 
option,  f'o  demonstrate  initial 
compliance  using  the  compliant 
material  option,  the  coating  operation  or 
group  off  coating  operations  must  use  no 
coating  with  an  organic  HAP  content 
that  exceeds  the  applicable  emission 
limit  in  j§  63.3490  and  must  use  no 
thinner  that  contains  organic  HAP  as 
determined  according  to  this  section. 
Any  costing  operation  for  which  you 
use  the  compliant  material  option  is  not 
requireii  to  meet  the  operating  limits  or 
work  practice  standards  required  in 
§§  63.3492  and  63.3493,  respectively. 
You  mi  St  conduct  a  separate  initial 
compli)  nee  demonstration  for  each  one 


and  two-piece  draw  and  iron  can  body 
coating,  sheetcoating,  three-piece  can 
body  assembly  coating,  and  end  coating 
affected  source.  You  must  meet  all  the 
requirements  of  this  section  for  the 
coating  operation  or  group  of  coating 
operations  using  this  option.  Use  the 
procedures  in  this  section  on  each 
coating  and  thinner  in  the  condition  it 
is  in  when  it  is  received  fi-om  its 
manufacturer  or  supplier  and  prior  to 
any  alteration  (e.g.,  mixing  or  thinning). 
Do  not  include  any  coatings  or  thinners 
used  on  coating  operations  for  which 
you  use  the  emission  rate  without  add- 
on controls  option,  the  emission  rate 
with  add-on  controls  option,  or  the 
control  efficiency/outlet  concentration 
option.  You  do  not  need  to  redetermine 
the  HAP  content  of  coatings  or  thinners 
that  have  been  reclaimed  onsite  and 
reused  in  the  coating  operation(s)  for 
which  you  use  thftcompliant  material 
option,  provided  these  materials  in  their 
condition  as  received  were 
demonstrated  to  comply  with  the 
compliant  material  option. 

(a)  Determine  the  mass  fraction  of 
'  organic  HAP  for  each  material  used. 
You  must  determine  the  mass  fraction  of 
organic  HAP  for  each  coating  and 
thinner  used  during  the  compliance 
period  by  using  one  of  Ihe  options  in 
paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Method  311  (appendix  A  to  40 
CFR  part  63).  You  may  use  Method  311 
for  determining  the  mass  fraction  of 
organic  HAP.  Use  the  procedures 
specified  in  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section  when  performing  a 
Method  311  test, 
(i)  Coimt  each  organic  HAP  that  is 
"  measured  to  be  present  at  0.1  percent  by 
mass  or  more  for  Occupational  Safety 
and  Health  Administration  (OSHA)- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carcinogen)  is  measined  to  be  0.5 
percent  of  the  material  by  mass,  you  do 
not  have  to  coimt  it.  Express  the  mass 
fiaction  of  each  organic  HAP  you  count 
as  a  value  truncated  to  four  places  after 
the  decimal  point  (e.g.,  0.3791). 

(ii)  Calculate  the  total  mass  fraction  of 
organic  HAP  in  the  test  material  by 
adding  up  the  individual  organic  HAP 
mass  fractions  and  truncating  the  result 
to  ttuee  places  after  the  decimal  point 
(e.g.,  0.763). 

(2)  Method  24  (appendix  A  to  40  CFR 
part  60).  For  coatings,  you  may  use 
Method  24  to  determine  the  mass 
fraction  of  nonaqueous  volatile  matter 
and  use  that  value  as  a  substitute  for 
-mass  fraction  of  organic  HAP. 
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(3)  Alternative  method.  You  may  use 
an  alternative  test  method  for 
determining  the  mass  fraction  of  organic 
HAP  once  the  Administrator  has 
approved  it  You  must  follow  the 
procedure  in  §  63.7(f)  to  submit  an 
alternative  test  method  for  approval. 

(4)  Infonnation  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
rely  on  information  other  than  that 
generated  by  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section,  such  as  manufacturer's 
formulation  data,  if  it  represents  each 
organic  HAP  that  is  present  at  0.1 
percent  by  mass  or  more  for  OSHA- 
defined  carcinogens  as  specified  in  29 
CFR  1910.1200(d)(4)  and  at  1.0  percent 
by  mass  or  more  for  other  compounds. 
For  example,  if  toluene  (not  an  OSHA 
carcinogen)  is  0.5  percent  of  the 
material  by  mass,  you  do  not  have  to 
coimt  it.  If  there  is  a  disagreement 
between  such  information  and  results  of 
a  test  conducted  according  to 
paragraphs  (a)(1)  through  (3)  of  this 
section,  then  the  test  method  jesults 
will  take  precedence  imless,  after 
consultation,  a  regulated  source  can 
demonstrate  to  the  satisfaction  of  the 
enforcement  agency  that  the  formulation 
data  are  conjfect. 

(5)  Solvent  blends.  Solvent  blends 
may  be  listed  as  single  components  for 
some  materiEds  in  data  provided  by 
manufactiu-ers  or  suppliers.  Solvent 
blends  may  contain  organic  HAP  which 
must  be  coimted  toward  the  total 
organic  HAP  mass  fraction  of  the 
materials.  When  test  data  and 
manufacturer's  data  for  solvent  blends 
are  not  available,  you  may  use  the 
default  values  for  the  mass  fraction  of 
organic  HAP  in  those  solvent  blends 
listed  in  Table  6  or  7  to  this  subpart.  If 
you  use  the  tables,  you  must  use  the 
values  in  Table  6  to  this  subpart  for  all 
solvent  blends  that  match  Table  6 
entries,  and  you  may  only  use  Table  7 
to  this  subpart  if  the  solvent  blends  in 
the  materials  you  use  do  not  match  any 
of  the  solvent  blends  in  Table  6  and  you 
only  know  whether  the  blend  is 
aliphatic  or  aromatic.  However,  if  the 
results  of  a  Method  311  (40  CFR  part  63, 
appendix  A)  test  indicate  higher  values 
than  those  listed  on  Table  6  or  7  to  this 
subpart,  the  Method  311  results  will 
take  precedence. 

(\i)  Determine  the  volume  fraction  of 
coating  solids  for  each  coating.  You 
must  determine  the  volume  fraction  of 
coating  solids  (liters  of  coating  solids 
per  liter  of  coating)  for  each  coating 
used  during  the  compliance  period  by  a 
test  or  by  information  provided  by  the 
supplier  or  the  manufacturer  of  the 
material  as  specified  in  paragraphs 
(b)(1)  and  (2)  of  this  section.  If  test 


results  obtained  according  to  paragraph 
(b)(1)  of  this  section  do  not  agree  with 
the  information  obtained  imder 
paragraph  (b)(2)  of  this  section,  the  test 
results  will  take  precedence. 

(1)  ASTM  Method  D2697-86 
(Reapproved  1998)  orD6093-97.  You 
may  use  ASTM  Method  D2697-86 
(Reapproved  1998),  "Standard  Test 
Method  for  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings" 
(incorporated  by  reference,  see  §  63.14) 
or  D6093-97,  "Standard  Test  Method 
for  Percent  Volume  Nonvolatile  Matter 
in  Clear  or  Pigmented  Coatings  Using  a 
Heliimi  Gas  Pycnometer"  (incorporated 
by  reference,  see  §  63.14),  to  determine 
the  volume  fraction  of  coating  solids  for 
each  coating.  Divide  the  nonvolatile 
volume  percent  obtained  with  the 
methods  by  100  to  calculate  volume 
fraction  of  coating  solids.  If  these  values 
cannot  be  determined  using  these 
methods,  the  owner/operator  may 
submit  an  alternative  technique  for 
determining  the  values  for  approval  by 
the  Administrator. 

(2)  Information  from  the  supplier  or 
manufacturer  of  the  material.  You  may 
obtain  the  volume  fraction  of  coating 
solids  for  each  coating  from  the  supplier 
or  manufacturer. 

(c)  Determine  the  density  of  each 
coating.  Determine  the  density  of  each 
coating  used  during  the  compliance 
period  from  test  results  using  ASTM 
Method  D1475-90  or  information  from 
the  supplier  or  manufacturer  of  the 
material.  If  there  is  disagreement 
between  ASTM  Method  D1475-90  test 
results  and  the  supplier's  or 
manufacturer's  information,  the  test 
results  will  take  precedence. 

(d)  Calculate  the  organic  HAP  content 
of  each  coating.  Calculate  the  organic 
HAP  content,  kg  organic  HAP  per  liter 
coating  sohds,  of  each  coating  used 
during  the  compliance  period,  using 
Equation  1  of  this  section. 


Hc  = 


(Dc)(Wj 


(Eq.  1) 


Where: 

He  =  Organic  HAP  content  of  the 
coating,  kg  organic  HAP  per  liter 
coating  solids. 

Dc  =  Density  of  coating,  kg  coating  per 
liter  coating,  determined  according 
to  paragraph  (c)  of  this  section. 

Wc  =  mass  fraction  of  organic  HAP  in 
the  coating,  kg  organic  HAP  per  kg 
coating,  determined  according  to 
paragraph  (a)  of  this  section. 

Vj,  =  Volume  fraction  of  coating  solids, 
liter  coating  solids  per  liter  coating. 


determined  according  to  paragr^h 

(b)  of  this  section, 
(e)  Compliance  demonstration.  TTie 
organic  HAP  content  for  each  coating 
used  dimng  the  initial  compliance 
period,  determined  using  Equation  1  of 
this  section,  must  be  less  than  or  equal 
to  the  applicable  emission  limit  in 
§63.3490  and  each  thinner  used  during 
the  initial  compliance  period  must 
contain  no  organic  HAP,  determined 
according  to  paragraph  (a)  of  this 
section.  You  must  keep  all  records 
required  by  §§  63.3512  and  63.3513.  As 
part  of  the  Notification  of  CompUance 
Status  required  in  §63.3510,  you  must 
identify  the  coating  operation(s)  for 
which  you  used  the  compliant  material 
option  and  submit  a  statement  that  the 
coating  operation(s)  was  (were)  in 
compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  you  used  no 
coatings  for  which  the  organic  HAP 
content  exceeded  the  applicable 
emission  limit  in  §  63.3490,  and  you 
used  no  thiimers  that  contained  organic 
HAP,  determined  according  to 
paragraph  (a)  of  this  section. 

§63.3522    How  do  I  demonstrate 
continuous  compliance  with  ttie  emission 
limitations? 

(a)  For  each  compliance  period,  to 
demonstrate  continuous  compliance, 
you  must  use  no  coating  for  which  the 
oi^ganic  HAP  content,  determined  using 
Equation  1  of  §63.3521,  exceeds  the 
applicable  emission  limit  in  §  63.3490 
and  use  no  thinner  that  contains  organic 
HAP,  determined  according  to 

§  63.3521(a).  A  compliance  period 
consists  of  12  months.  Each  month  after 
the  end  of  the  initial  compliance  period 
described  in  §63.3520  is  the  end  of  a 
compliance  period  consisting  of  that 
month  and  the  preceding  11  months. 

(b)  If  you  choose  to  comply  with  the 
emission  limitations  by  using  the 
compliant  material  option,  the  use  of 
any  coating  or  thinner  that  does  not 
meet  the  criteria  specified  in  paragraph 
(a)  of  this  section  is  a  deviation  from  the 
emission  limitations  that  must  be 
reported  as  specified  in  §§  63.3510(b)(6) 
and  63.3511(a)(5). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 
§63.3511,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
compliant  material  option.  If  there  were 
no  deviations  from  the  emission 
limitations  in  §  63.3490,  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the 
reporting  period  because  you  used  no 
coating  for  which  the  organic  HAP 
content  exceeded  the  applicable 
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emission  limit  in  §  63.3490,  and  you 
used  no  thinner  or  cleaning  material 
that  contained  organic  HAP,  determined 
according  to  §  63.3521(a). 

(d)  You  must  maintain  records  as 
specified  in  §§63.3512  and  63.3513. 

Compliance  Requirements  for  the 
Emisrion  Rate  Without  Add-On 
Controls  Option 


163^530    By  wliat  date  must  I  conduct  the 
initial  compHance  demonatration? 

You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3531.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 
HAP  emissions  and  volume  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
calculations  according  to  §  63.3531  and 
supporting  documentation  showing 
that,  during  the  initial  compliance 
period,  the  organic  HAP  emission  rate 
was  equal  to  or  less  than  the  applicable 
emission  limit  in  §  63.3490. 

I63JS31    How  do  I  damonatrate  Initial 
compliance  wHh  ttia  amiaalon  limitations? 

You  may  use  the  emission  rate 
without  add-on  controls  option  for  any 
coating  operation,  for  any  group  of 
coating  operations  within  a  subcategory 
or  coating  type  segment,  or  for  all  of  the 
coating  operations  within  a  subcategory 
or  coating  type  segment.  You  must  use 
either  the  compliant  material  option,  the 
emission  rate  with  add-on  controls 
option,  or  the  control  efficiency/outlet 
concentration  option  for  any  coating 
operation  in  the  affected  source  for 
which  you  do  not  use  this  option.  If  you 
use  the  alternative  overall  emission 
limit  for  a  subcategory  according  to 


paragraph  (i)  of  this  section  to 
demonstrt  te  compliance,  however,  you 
must  incli  ide  all  coating  operations  in 
all  coatinf  type  segments  in  the 
subcatego  y  to  determine  compliance 
with  the  0  verall  limit.  To  demonstrate 
initial  cot  ipliance  using  the  emission 
rate  withe  ut  add-on  controls  option,  the 
coating  o]  leration  or  group  of  coating 
operations  must  meet  the  applicable 
emission  limit  in  §  63.3490,  but  is  not 
required  t  a  meet  the  operating  limits  or 
work  prac  tice  standards  in  §§  63.3492 
and  63.3493,  respectively.  You  must 
conduct  a  separate  initial  compliance 
demonstration  for  each  one  and  two- 
piece  draW  and  iron  can  body  coating, 
sheetcoating,  three-piece  can  body 
assembly  coating,  and  end  coating 
affected  source.  You  must  meet  all  the 
requiremants  of  this  section  to 
demonstrttte  initial  compliance  with  the 
applicable  emission  limit  in  §  63.3490 
for  the  coating  operation(s).  When 
calculatii  g  the  organic  HAP  emission 
rate  accoi  ding  to  this  section,  do  not 
include  a  ay  coatings  or  thinners  used 
on  coatin ;  operations  for  which  you  use 
the  comp  iant  material  option,  the 
emission  rate  with  add-on  controls 
option,  Of  the  control  efficiency/outlet 
concentration  option  or  coating 
operatioi  s  in  a  different  affected  source 
in  a  diffe  ent  subcategory.  Use  the 
procedui  3S  in  this  section  on  each 
coating  ahd  thinner  in  the  condition  it 
is  in  whai  it  is  received  from  its 
manufacliuer  or  supplier  and  prior  to 
any  alteration  (e.g.,  mixing  or  thinning). 
You  do  not  need  to  redetermine  the 
mass  of  organic  HAP  in  coatings  or 
thinners  that  have  been  reclaimed  onsite 
and  reused  in  the  coating  operation(s) 
for  whick  you  use  the  emission  rate 
without  add-on  controls  option. 

(a)  Demnnine  the  mass  fraction  of 
organic  MAP  for  each  material. 
Determine  the  mass  fraction  of  organic 
HAP  for  pach  coating  and  thinner  used 
diuing  etch  month  according  to  the 
requirements  in  §63. 3521(a). 

(b)  Determine  the  volume  fraction  of 
coating  ( o7ids  for  each  coating. 
Determii  le  the  volimie  fi-action  of 
coating  i  olids  for  each  coating  used 


during  each  month  according  to  the 
requirements  in  §  63.3521(b). 

(c)  Determine  the  density  of  each 
material.  Determine  the  density  of  each 
coating  and  thinner  used  during  each 
month  from  test  results  using  ASTM 
Method  D1475-90,  information  from  the 
supplier  or  manufacturer  of  the 
material,  or  reference  sources  providing 
density  or  specific  gravity  data  for  pure 
materials.  If  there  is  disagreement 
between  ASTM  Method  D1475-90  test 
results  and  such  other  information 
soiut:es,  the  test  results  will  take 
precedence. 

(d)  Determine  the  volume  of  each 
material  used.  Determine  the  voliune 
(liters)  of  each  coating  and  thinner  used 
during  each  month  by  measurement  or 
usage  records. 

(e)  Calculate  the  mass  of  organic  HAP 
emissions.  The  mass  of  organic  HAP 
emissions  is  the  combined  mass  of 
organic  HAP  contained  in  all  coatings 
and  thinners  used  diuing  each  month 
minus  the  organic  HAP  in  certain  waste 
materials.  Calculate  it  using  Equation  1 
of  this  section. 


He=A-HB-R^ 


(Eq.  1) 


Where: 

He  =  Total  mass  of  organic  HAP 
emissions  during  the  month,  kg. 

A  =  Total  mass  of  organic  HAP  in  the 
coatings  used  during  the  month,  kg, 
as  calculated  in  Equation  1 A  of  this 
section. 

B  =  Total  mass  of  organic  HAP  in  the 
thinners  used  diuing  the  month,  kg, 
as  calculated  in  Equation  IB  of  this 
section. 

Rw  =  Total  mass  of  organic  HAP  in 
waste  materials  sent  or  designated 
for  shipment  to  a  hazardous  waste 
TSDF  or  other  applicable  waste  . 
management  location  for  treatment 
or  disposal  during  the  month,  kg, 
determined  according  to  paragraph 
(e)(3)  of  this  section.  (You  may 
assign  a  value  of  zero  to  Rw  if  you 
do  not  wish  to  use  this  allowance.) 

(1)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  during  the  month 
using  Equation  1 A  of  this  section. 


.A  =  i(v.l,.i)(D,i)(w,.i)  (Eq.  lA) 


Where: 

A  =  Total  mass  of  organic  HAP  in  the 

coatings  used  during  the  month,  kg. 
Vole  j  =  Total  volume  of  coating,  i,  used 
'    diuing  the  month,  liters. 


M 


Dcj  =  Doisity  of  coating,  i,  kg  coating 

per  liter  coating. 
Wcj  =  K  ass  fraction  of  organic  HAP  in 

coa  ing,  i,  kg  organic  HAP  per  kg 

coa  ing. 


m  =  Niunber  of  different  coatings  used 
during  the  month. 
(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  during  the  month 
using  Equation  IB  of  this  section. 
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B  =  I(Vol,j)(p.J(w,^)  (Eq.lB) 


Where: 

B  =  Total  mass  of  organic  HAP  in  the 

thinners  used  during  the  month,  kg. 
Voly  =  Total  volume  of  diinner,  j,  used 

during  the  month,  liters. 
Dg  =  Density  of  thiimer,  j,  kg  per  liter. 
Wg  =  Mass  fiaction  of  organic  HAP  in 
thinner,  j,  kg  organic  HAP  per  kg 
thinner, 
n  =  Number  of  different  thinners  used 
dining  the  month. 
(3)  If  you  choose  to  account  for  the 
mass  of  organic  HAP  contained  in  waste 
materials  sent  or  designated  for 
shipment  to  a  hazardous  waste  TSDF  or 
other  applicable  waste  management 
location  in  Equation  1  of  this  section, 
then  you  must  determine  it  according  to 
paragraphs  {e)(3)(i)  through  (iv)  of  this 
section.* 

(i)  You  may  include  in  the 
determination  only  waste  materials  that 
are  generated  by  coating  operations  for 
which  you  use  Equation  1  of  this  section 
and  that  will  be  treated  or  disposed  of 
by  a  facility  regiUated  as  a  TSDF  under 
40  CFR  part  262,  264,  265,  or  266  or 
otherwise  managed  in  accordance  with 
applicable  Federal  and  State  waste 
management  regulations.  The  TSDF  or 
other  applicable  waste  management 
location  may  be  either  offeite  or  onsite. 
You  may  not  include  organic  HAP 
contained  in  wastewater. 

(ii)  You  must  determine  either  the 
amoimt  of  the  waste  materials  sent  to  a 
TSDF,  or  other  applicable  waste 
management  location,  during  the 
month,  or  the  amount  collected  and 
stored  during  the  month  and  designated 
for  hiture  transport  to  a  TSDF  or  other 
applicable  waste  management  location. 
Do  not  include  in  your  determination 
any  waste  materials  sent  to  a  TSDF  or 
other  applicable  waste  management 
location  during  a  month  if  you  have 
already  included  th«n  in  the  amount 
collected  and  stored  during  that  month 
or  a  previous  month. 

(iii)  Determine  the  total  mass  of 
organic  HAP  contained  in  the  waste 
materials  specified  in  paragraph 
(e)(3Kii)  of  this  section. 

(iv)  You  must  document  the 
methodology  3'ou  used  to  determine  the 
amount  of  waste  materials  and  the  total 
mass  of  organic  HAP  they  contain  as 
required  in  §  63.3512(h).  To  the  extent 
that  waste  manifests  include  this 
information,  they  may  be  used  as  part  of 
the  documentation  of  the  amount  of 
waste  materials  and  mass  of  organic 
HAP  contained  in  them. 


(f)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  the  total 
volume  of  coating  solids  used  which  is 
the  combined  voliune  of  coating  solids 
for  all  the  coatings  used  during  each 
month  using  Equation  2  of  this  section. 

Vs.=|;(Vol,,)(v,,)  (Eq.2) 

i=l 

Where: 

V5,  =  Total  volume  of  coating  solids 

used  during  the  month,  liters. 
Vole  j  =  Total  volume  of  coating,  i,  used 

during  the  month,  liters. 
Vsj  =  Volunje  fraction  of  coating  solids 

for  coating,  i,  liter  solids  per  liter 

coating,  determined  according  to 

§63.3521(b). 
m  =  Number  of  coatings  used  during  the 

month. 

(g)  Calculate  the  organic  HAP 
emission  rate.  Calculate  the  organic 
HAP  emission  rate  for  the  12-month 
compliance  period,  kg  organic  HAP  per 
liter  coating  solids  used,  using  Equation 
3  of  this  section. 


12. 


_y=i 


"yr=  12^ 


(Eq.  3) 


IVs. 

y=I 
Where: 

Hyr  =  Organic  HAP  emission  rate  for  the 
12-month  compliance  period,  kg 
organic  HAP  per  liter  coating  solids. 
He  =  Total  mass  of  organic  HAP 

emissions,  kg,  from  all  materials 
used  during  month,  y,  as  calculated 
by  Equation  1  of  this  section. 
Vst  =  Total  volume  of  coating  solids, 
Uters,  used  during  month,  y,  as 
calculated  by  Equation  2  of  this 
section. 
y  =  Identifier  for  months. 

(h)  Compliance  demonstration.  The 
organic  HAP  emission  rate  for  the  initial 
12-month  compliance  period,  Hyr,  must 
be  less  than  or  equal  to  the  applicable 
emission  limit  in  §  63.3490.  You  must 
keep  all  records  as  required  by 
§§63.3512  and  63.3513.  As  part  of  the 
Notification  of  Compliance  Status 
required  by  §  63.3510,  you  must  identify 
the  coating  operation(s)  for  which  you 
used  the  emission  rate  without  add-on 
controls  option  and  submit  a  statement 
that  the  coating  operation(s)  was  (were) 
in  compliance  with  the  emission 
limitations  during  the  initial 


compliance  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  to  the  appUcable  emission  limit  in 
§  63.3490,  determined  according  to  this 
section. 

(i)  Alternative  calculation  of  overall 
subcategory  emission  limit  (OSEL). 
Alternatively,  if  your  affected  source 
appUes  coatings  in  more  than  one 
coating  type  segment  within  a 
subcategory,  you  may  calculate  an 
overall  HAP  emission  limit  for  the 
subcategory  using  Equation  4  of  this 
section.  If  you  use  this  approach,  you 
must  limit  organic  HAP  emissions  to  the 
atmosphere  to  the  OSEL  specified  by 
Equation  4  of  this  section  during  each 
12-month  compliance  period. 


OSEL  =  J^l 

n 


(Eq.  4) 


Where: 

OSEL  =  Total  allowable  organic  HAP  in 
kg  HAP/hter  coating  soUds  (pound 
(lb)  HAP/gal  solids)  that  can  be 
emitted  to  the  atmosphere  from  all 
coating  type  segments  in  the 
subcategory. 
Li  =  HAP  emission  limit  for  coating  type 
segment  i  from  Table  1  for  a  new  or 
reconstructed  source  or  Table  2  for 
an  existing  source,  kg  HAP/liter 
coating  solids  (lb  HAP/gal  solids). 
Vj  =  Total  volume  of  coating  solids  in 
liters  (gal)  for  all  coatings  in  coating 
type  segment  i  used  diuing  the  12- 
month  compliance  period, 
n  =  Number  of  coating  type  segments 
within  one  subcategory  being  used 
at  the  affected  source. 
You  must  use  the  OSEL  determined 
by  Equation  4  of  this  section  throughout 
the  12-month  compliance  period  and 
may  not  switch  between  compliance 
with  individual  coating  type  limits  and 
an  OSEL.  You  may  not  include  coatings 
in  different  subcategories  in 
determining  your  OSEL  by  this 
approach.  You  must  keep  all  records  as 
required  by  §§  63.3512  and  63.3513.  As 
part  of  the  Notification  of  Compliance 
Status  required  by  §  63.3510,  you  must 
identify  the  subcategory  for  which  you 
used  a  calculated  OSEL  and  submit  a 
statement  that  the  coating  operation(s) 
was  (were)  in  compliance  with  the 
emission  limitations  during  the  initial 
compliance  period  bec&use  the  organic 
HAP  emission  rate  for  the  subcategory 


64458       Federal  Register/Vol.  68,  No.  219/T  lursday,  November  13.  2003 /Rules  and  Regulations 


was  less  than  or  equal  to  the  OSEL 
determined  according  to  this  section. 

10.3632    HawdoldMnonstrats 
continuous  oomplianc*  with  ttie  wnlssion 
NmNaHono? 

(a)  To  demonstrate  continuous 
compliance,  the  organic  HAP  emission 
rate  for  each  compliance  period, 
determined  according  to  §  63.3531(a) 
through  (g),  must  be  less  than  or  equal 
to  the  applicable  emission  limit  in 
§63.3490.  Alternatively,  if  you  calculate 
an  OSEL  for  all  coating  type  segments 
within  a  subcategory  according  to 

§  63.3531(1),  the  organic  HAP  emission> 
rate  for  the  subcategory  for  each 
comphance  period  must  be  less  than  or 
equad  to  the  calculated  OSEL.  You  must 
use  the  calculated  OSEL  throughout 
each  compliance  period.  A  compliance 
perfod  consists  of  12  months.  Each 
month  after  the  end  of  the  initial 
compliance  period  described  in 
§  63.3530  is  the  end  of  a  compliance 
period  consisting  of  that  month  and  the 
preceding  11  months.  You  must  perform 
the  calculations  in  §  63.3531(a)  through 
(g)  on  a  monthly  basis  using  data  hom 
the  previous  12  months  of  operation. 

(b)  If  the  organic  HAP  emission  rate 
for  any  12-month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §63.3490  or  the  OSEL  calculated 
according  to  §  63.3531(1),  this  is  a 
deviation  from  the  emission  limitations 
for  that  compliance  period  and  must  be 
reported  as  specified  in  §§  63.3510(c)(6) 
and  63.3511(a)(6). 

(c)  As  part  of  each  semiannual 
compliance  report  required  by 

§  63.3511,  you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate'  without  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  you  must 
submit  a  statement  that  the  coating 
operation(s)  was  (were)  in  compliance 
with  the  emission  limitations  duiring  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.3490 
determined  according  to  §  63.3531(a) 
through  (g),  or  using  the  OSEL 
calculated  according  to  §  63.3531(1). 

(d)  You  must  maintain  records  as 
specified  in  §§63.3512  and  63.3513. 

Compliance  Requirements  for  the 
Emisrion  Rate  With  Add-On  Controls 
Option 

163.3540    By  wtMt  date  must  I  conduct 
perfomMnco  tacts  and  otttar  initial 
compllanco  demonstrations? 

(a)  New  and  reconstructed  affected 
sources.  For  a  new  or  reconstructed 
affected  source,  you  must  meet  the 


requiremen  s  of  paragraphs  (a)(1) 
through  (4)  sf  this  section. 

(1)  All  en  ission  capture  systems,  add- 
on control  <  evices,  and  CPMS  must  be 
installed  an  d  operating  no  later  than  the 
-applicable  <  ompliance  date  specified  in 
§  63.3483.  i  xcept  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 

§  63.3541(i)L  you  must  conduct  a 
performanc  3  test  of  each  capture  system 
and  add-on  control  device  according  to 
§§63.3543,  63.3544,  and  63.3545  and 
establish  th  s  operating  limits  required 
by  §  63.349 1  no  later  than  180  days  after 
the  applica  lie  compliance  date 
specified  ir  §  63.3483.  For  a  solvent 
recovery  sy  stem  for  which  you  conduct 
liquid-liqui  d  material  balances 
according  t )  §  63.3541(1).  you  must 
initiate  the  first  material  balance  no 
later  than  t  le  applicable  compliance 
date  specif  ed  in  §63.3483. 

(2)  You  E  lust  develop  and  begin 
implement  ng  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §  63.3483. 

(3)  You  B  lust  complete  the  initial 
complianct  demonstration  for  the  initial 
compliance  period  according  to  the 
requiremertts  of  §63.3541.  The  initial 
complianci  period  begins  on  the 
applicable  compliance  date  specified  in 
§63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  thejcompliance  date  occurs  on 
any  day  otl  ler  than  the  first  day  of  a 
month,  the  i  the  initial  compliance 
period  exte  nds  through  the  end  of  that 
month  plui  the  next  12  months.  You 
must  deter  nine  the  mass  of  organic 
HAP  emiss  ions  and  volume  of  coating 
solids  usee  each  month  and  then 
calculate  a  12-month  organic  HAP 
emission  n  ite  at  the  end  of  the  initial  1 2- 
month  con  pliance  period.  The  initial 
compliano !  demonstration  includes  the 
results  of  e  mission  capture  system  and 
add-on  coi  trol  device  performance  tests 
conducted  according  to  §§  63.3543, 
63.3544.  ai  id  63.3545;  results  of  liquid- 
liquid  mat  trial  balances  conducted 
according  to  §63.3541(1);  calculations 
according  to  §63.3541  and  supporting 
document)  tion  showing  that,  during  the 
initial  com  pliance  period,  the  organic 
HAP  emisj  ion  rate  was  equal  to  or  less 
than  the  ei  aission  limit  in  §  63.3490(a); 
the  operat:  ng  limits  established  during 
the  perfon  lance  tests  and  the  results  of 
the  contin^ious  parameter  monitoring 
required  by  §  63.3547;  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

(4)  You  do  not  need  to  comply  with 
the  operat  ng  limits  for  the  emission 
capture  sy  stem  and  add-on  control 
device  rec  aired  by  §  63.3492  until  after 


you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the.emission  capture 
system,  add-on  control  device,  and 
continuous  parameter  monitors  dming 
the  period  between  the  compliance  date 
and  the  performance  test.  You  must 
begin  complying  with  the  operating 
limits  for  your  affected  source  on  the 
date  you  complete  the  performance  tests 
specified  in  paragraph  (a)(1)  of  this 
section.  The  requirements  in  this 
paragraph  (a)(4)  do  not  apply  to  solvent 
recovery  systems  for  which  you  conduct 
liquid-liquid  material  balances 
according  to  the  requirements  in 
§63.3541(1). 

(b)  Existing  affected  sources.  For  an 
existing  affected  soiuce,  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  iqxist  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§63.3483.  Except  for  solvent  recovery 
systems  for  which  you  conduct  liquid- 
liquid  material  balances  according  to 

§  63.3541(1),  you  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
the  procedures  in  §§  63.3543,  63.3544, 
and  63.3545  and  establish  the  operating 
limits  required  by  §  63.3492  no  later 
than  the  compliance  date  specified  in 
§  63.3483.  For  a  solvent  recovery  system 
for  which  you  conduct  liquid-liquid 
material  balances  according  to 
§  63.3541(1),  you  must  initiate  the  first 
material  balance  no  later  than  the 
compliance  date  specified  in  §  63.3483. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  pla:i 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §63.3483. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3541.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
12th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  You 
must  determine  the  mass  of  organic 
HAP  emissions  and  volume  of  coating 
solids  used  each  month  and  then 
calculate  a  12-month  organic  HAP  " 
emission  rate  at  the  end  of  the  initial  12- 
month  compliance  period.  The  initial 
compliance  demonstration  includes  the 
results  of  emission  capture  system  and 
add-on  control  device  performance  tests 
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conducted  according  to  §§63.3543, 
63.3544,  and  63.3545;  results  of  liquid- 
liquid  material  balances  conducted 
according  to  §  63.3541(i);  calculations 
according  to  §  63.3541  and  supporting 
documentation  showing  that  during  the 
initial  compliance  period  the  organic 
HAP  emission  rate  was  equal  to  or  less 
than  the  emission  limit  in  §  63.3490(b); 
the  operating  limits  established  during 
the  performance  tests  and  the  results  of 
the  continuous  parameter  monitoring 
required  by  1 63.3547;  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

§  63.3541    How  do  I  demonstrate  initial 
eompiiance? 

(a)  You  may  use  the  emission  rate 
with  add-on  controls  option  for  any 
coating  operation,  for  any  group  of 
coating  operations  within  a  subcategory 
or  coating  type  segment,  or  for  all  of  the 
coating  operations  within  a  subcategory 
or  coating  type  segment.  You  may 
include  both  controlled  and 
imcontroUed  coating  operations  in  a 
group  for  which  you  use  this  option. 
You  must  use  either  the  compliant 
material  option,  the  emission  rate 
'  without  add-on  controls  option,  or  the 
control  efficiency/outlet  concentration 
option  for  any  coating  operation  in  the 
affected  source  for  which  you  do  not  use 
the  emission  rate  with  add-on  controls 
option.  To  demonstrate  initial 
compliance,  the  coating  operation(s)  for 
which  you  use  the  emission  rate  with 
add-on  controls  option  must  meet  the 
applicable  emission  limitations  in 
§  63.3490.  You  must  conduct  a  separate 
initial  compliance  demonstration  for 
each  one  and  two-piece  draw  and  iron 
can  body  coating,  sheetcoating,  three- 
piece  can  body  assembly  coating,  and 
end  coating  affected  source.  You  must 
meet  all  the  requirements  of  this  section 
to  demonstrate  initial  compliance  with 
the  emission  limitations.  When 
calculating  the  organic  HAP  emission 
rate  according  to  this  section,  do  not 
include  any  coatings  or  thinners  used 
on  coating  operations  for  which  you  use 
the  compliant  material  option,  the 
emission  rate  without  add-on  controls 
option,  or  the  control  efficiency/outlet 


concentration  option.  You  do  not  need 
to  redetermine  the  mass  of  organic  HAP 
in  coatings  or  thinners  that  have  been 
reclaimed  onsite  and  reused  in  the 
coating  operation(s)  for  which  you  use 
the  emission  rate  with  add-on  controls 
option. 

(b)  Compliance  with  operating  limits. 
Except  as  provided  in  §  63.3540(a)(4) 
and  except  for  solvent  recovery  systems 
for  which  you  conduct  liquid-liquid 
material  balances  according  to  the 
requirements  of  §63.3541(1),  you  must 
establish  and  demonstrate  continuous 
compliance  during  the  initial 
compliance  period  with  the  operating 
limits  required  by  §  63.3492  using  the 
procedures  specified  in  §§  63.3546  and 
63.3547. 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  document  yovir 
implementation  of  the  work  practice 
plan  required  by  §  63.3493  during  the 
initial  compliance  period,  as  specified 
in  §63.3512. 

(d)  Compliance  with  emission  limits. 
You  must  follow  the  procedures  in 
paragraphs  (e)  through  (n)  of  this  section 
to  demonstrate  compliance  with  the 
applicable  emission  limit  in  §  63.3490. 

(e)  Determine  the  mass  fraction  of 
organic  HAP,  density,  volume  used,  and 
volume  fraction  of  coating  solids. 
Follow  the  procedures  specified  in 

§  63.3531(a)  through  (d)  to  determine 
the  mass  fraction  of  organic  HAP, 
density,  and  volume  of  each  coating  and 
thinner  used  diuing  each  month  and  the 
volume  fraction  of  coating  solids  for 
each  coating  used  during  each  month. 

(f)  Calculate  the  total  mass  of  organic 
HAP  emissions  before  add-on  controls. 
Using  Equation  1  of  §63.3531,  calculate 
the  total  mass  of  organic  HAP  emissions 
before  add-on  controls  from  all  coatings 
and  thinners  used  during  each  month  in 
the  coating  operation  or  group  of  coating 
operations  for  which  you  use  the 
emission  rate  with  add-on  controls 
option. 

(g)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation.  Determine  the  mass 
of  organic  HAP  emissions  reduced  for 
each  controlled  coating  operation 
during  each  month.  The  emission 


reduction  determination  quantifies  the 
total  organic  HAP  emissions  that  pass 
through  the  emission  capture  system 
and  are  destroyed  or  removed  by  the 
add-on  control  device.  Use  the 
procedures  in  paragraph  (h)  of  this 
section  to  calculate  the  mass  of  organic 
HAP  emission  reduction  for  each 
controlled  coating  operation  using  an 
emission  capture  system  and  add-on 
control  device  other  than  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances.  For  each 
controlled  coating  operation  using  a 
solvent  recovery  system  for  which  you 
conduct  a  liquid-liquid  material 
balance,  use  the  procedures  in 
paragraph  (j)  of  this  section  to  calculate 
the  orgam'c  HAP  emission  reduction. 

(h)  Calculate  the  organic  HAP 
emission  reduction  for  each  controlled 
coating  operation  not  using  liquid-liquid 
material  balances.  For  each  controlled 
coating  operation  using  an  emission 
capture  system  and  add-on  contrbl 
device,  other  than  a  solvent  recovery 
system  for  which  you  conduct  liquid- 
hquid  material  balances,  calculate  the 
organic  HAP  emission  reduction,  using 
Equation  1  of  this  section.  The 
calculation  applies  the  emission  captxu* 
system  efficiency  and  add-on  control 
device  efficiency  to  the  mass  of  organic 
HAP  contained  in  the  coatings,  thinners, 
and  cleaning  materials  that  are  used  in 
the  coating  operation  served  by  the 
emission  capture  system  and  add-on 
control  device  during  each  month.  For 
any  period  of  time  a  deviation  specified 
in  §  63.3542(c)  or  (d)  occurs  in  the 
controlled  coating  operation,  including 
a  deviation  during  a  period  of  SSM,  you 
must  assume  zero  efficiency  for  the 
emission  capture  system  and  add-on 
contlol  device,  unless  you  have  other 
data  indicating  the  actual  efficiency  of 
the  emission  captiu^  systeiA  and  add-on 
control  device,  and  the  use  of  these  data 
has  been  approved  by  the 
Administrator.  Equation  1  of  this 
section  treats  the  materials  used  diuing 
such  a  deviation  as  if  they  were  used  on 
an  uncontrolled  coating  operation  for 
the  time  period  of  the  deviation. 


Hc=(A 


c+Bc-H„„c 


/ce^dre'1 

^llOO^  100  ) 


(Eq.  1) 


Where: 

He  =  Mass  of  organic  HAP  emission 
reduction  for  the  controlled  coating 
operation  during  the  month,  kg. 


Ac  =  Total  mass  of  organic  HAP  in  the 
coatings  used  in  the  controlled 
coating  operation  during  the  month, 
kg,  as  calculated  in  Equation  lA  of 
this  section. 


Be  =  Total  mass  of  organic  HAP  in  the 
thinners  used  in  the  controlled 
coating  operation  during  the  month, 
kg,  as  calculated  in  Equation  IB  of 
this  section. 
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Hunc  =  Total  mass  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 
materials  used  during  all  deviations 
specified  in  §  63.3542(c)  and  (d) 
that  occurred  during  the  month  in 
the  controlled  coating  operation,  kg, 
as  calculated  in  Equation  ID  of  this 
section. 


CE  =  Cap!  ure  efficiency  of  the  emission 
captu  re  system  vented  to  the  add-on 
contr  >1  device,  percent.  Use  the  test 
methi  )ds  and  procedures  specified 
in  §§  53.3543  and  63.3544  to 
meas  ire  and  record  capture 
effici  jncy. 

DRE  =  Or  5anic  HAP  destruction  or 
remo  /al  efficiency  of  the  add-on 


control  device,  percent.  Use  the  test 
methods  and  procedures  in 
§§  63.3543  and  63.3545  to  measure 
and  record  the  organic  HAP 
destruction  or  removal  efficiency. 
(1)  Calculate  the  mass  of  organic  HAP 
in  the  coatings  used  in  the  controlled 
coating  operation,  kg,  using  Equation  lA 
of  this  section. 


Ac=i(v<lc.i)(Dc.i)(w,i)  (Eq.  lA) 


Where: 

Ac  =  Total  mass  of  organic  HAP  in  the 
coatings  used  in  the  controlled 
coating  operation  during  the  month, 
kg. 


Volc.i  =  Tital  volume  of  coating,  i,  used 

durii  g  the  month,  liters. 
Dc.i  =  Dec  sity  of  coating,  i,  kg  per  liter. 
Wc,i  =  Ma  3S  fraction  of  organic  HAP  in 

coati  ig,  i,  kg  per  kg. 


B. 


Vol 


Where: 

Be  =  Total  mass  of  organic  HAP  in  the 
thinners  used  in  the  controlled 
coating  operation  during  the  month, 
kg. 


Vol,j  = 


Ti  >tal 


D„  = 


volume  of  thinner,  j,  used 
the  month,  liters. 
Denjsity  of  thinner,  j,  kg  per  liter 
thini  ler. 


durii  ig 


W.,= 


Ma;s 


fraction  of  organic  HAP  in 
thinier,  j,  kg  organic  HAP  per  kg 
thini  ler. 


I(v< 


k=l 


Where: 

Cc  =  Total  mass  of  organic  HAP  in  the 
cleaning  materials  used  in  the 
controlled  coating  operation  during 
the  month,  kg. 

Vol^jt  =  Total  volume  of  cleaning  • 
material,  k,  used  during  the  month, 
liters. 


per 


H., 


=i 


h=k 


Where: 


H, 


=  Total  mass  of  organic  HAP  in  the 
coatings,  thinners,  and  cleaning 
materials  used  during  all  deviations 
specified  in  §  63.3542(c)  and  (d) 
that  occurred  during  the  month  in 
the  controlled  coating  operation,  kg. 

Volh  =  Total  volume  of  coating,  thinner, 
or  clewing  material,  h,  used  in  the 
controlled  coating  operation  during 
deviations,  liters. 


Dh  = 

Wh  = 


m  =  Niunber  of  different  coatings  used. 

(2)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  controlled 
coating  operation,  kg,  using  Equation  IB 
of  this  section. 


'...)Kj)(w,j)  (Eq.  IB) 


n  =  Number  of  different  thinners  used. 

(3)  Calculate  the  mass  of  organic  HAP 
in  the  cleaning  materials  used  in  the 
controlled  coating  operation  dining  the 
month,  kg,  using  Equation  IC  of  this 
section. 


ls.k)Kk)(w,.0  (Eq.  IC) 


Ds-k  =  De  isity  of  cleaning  material,  k,  kg 


1  iter. 


Ws,k  =  Mkss  fraction  of  organic  HAP  in 
cleaj  ling  material,  k,  kg  per  kg. 

p  =  Num  )er  of  different  cleaning 
mat(  rials  used. 
(4)  Cal  :ulate  the  mass  of  organic  HAP 

in  the  co  itings,  thinners,  and  cleaning 


materials  used  in  the  controlled  coating 
operation  diuing  deviations  specified  in 
§  63.3542(c)  and  (d),  using  Equation  ID 
of  this  section. 


;Vol,)(D,)(W,)  (Eq.  ID) 


Dei  sity  i 


of  coating,  thinner,  or 
cleaning  material,  h,  kg  per  liter, 
fraction  of  organic  HAP  in 
coating,  thinner,  or  cleaning 
mat  rial,  h,  kg  organic  HAP  per  kg 
coat  ng. 

q  =  Niut  aer  of  different  coatings, 
thin  aers,  or  cleaning  materials. 

(i)  Cal  lulate  the  organic  HAP 
emissioi  reduction  for  each  controlled 
coating  tperation  using  liquid-liquid 
materia,  balances.  For  each  controlled 


coating  operation  using  a  solvent 
recovery  system  for  which  you  conduct 
liquid-liquid  material  balances, 
calculate  the  organic  HAP  emission 
reduction  by  applying  the  volatile 
organic  matter  collection  and  recovery 
efficiency  to  the  mass  of  organic  HAP 
contained  in  the  coatings  and  thinners 
that  are  used  in  the  coating  operation 
controlled  by  the  solvent  recovery 
system  during  each  month.  Perform  a 
Uquid-liquid  material  balance  for  each 


V 
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month  as  specified  in  paragraphs  (i){l) 
through  (6)  of  this  section.  Calculate  the 
mass  of  organic  HAP  emission  reduction 
by  the  solvent  recovery  system  as 
specified  in  paragraph  (i)(7)  of  this 
section. 

(1)  For  each  solvent  recovery  system, 
install,  calibrate,  maintain,  and  operate 
according  to  the  manufacturer's 
specifications,  a  device  that  indicates 
the  cumulative  amoimt  of  volatile 
organic  matter  recovered  by  the  solvent 
recovery  system  each  month. 

(2)  For  each  solvent  recovery  system, 
determine  the  mass  of  volatile  organic 
matter  recovered  for  the  month,  kg, 
based  on  measurement  with  tie  device 
required  in  paragraph  (i)(l)  of  this 
section. 


(3)  Determine  the  mass  fraction  of 
volatile  organic  matter  for  each  coating 
and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month,  k^ 
volatile  organic  matter  per  kg  coating. 
You  may  determine  the  volatile  organic 
matter  mass  fraction  using  Method  24  of 
40  CFR  part  60,  appendix  A,  or  an  EPA 
approved  altCTnative  method,  or  you 
may  use  information  provided  by  the 
manufactiu^r  or  supplier  of  the  coating. 
In  the  event  of  any  inconsistency 
between  information  provided  by  the 
manufacturer  or  suppher  and  the  results 
of  Method  24  of  40  CFR  part  60. 
appendix  A,  or  an  approved  alternative 
method,  the  test  method  results  will 
take  precedence  unless,  after 


consultation,  a  regulated  source  can 
demonstrate  to  the  satisfaction  of  the 
enforcement  agency  that  the  formulation 
data  are  correct. 

(4)  Determine  the  density  of  each 
coating  and  thinner  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month,  kg 
per  liter,  according  to  §  63.3531(c). 

(5)  Measiu^  the  voliune  of  each 
coating,  thiimer,  and  cleaning  material 
used  in  the  coating  operation  controlled 
by  the  solvent  recovery  system  during 
the  month,  liters. 

(6)  Each  month,  calculate  the  solvent 
recovery  system's  volatile  organic 
matter  collection  and  recovery 
efficiency,  using  Equation  2  of  this 
section. 


Rv=100- 


M 


VR 


I(V0I.)(D.)(WV,„)  +  X(V01^)(D,)(WV,^) 
1=1  ^  j=i 


(Eq.2) 


Where: 

Rv  =  Volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system  during  the 
month,  percent. 

MvR  =  Mass  of  volatile  organic  matter 
recovered  by  the  solvent  recovery 
system  during  the  month,  kg. 

Voli  =  Volume  of  coating,  i,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

Di  =  Density  of  coating,  i,  kg  per  liter. 


WVc  j  =  Mass  fraction  of  volatile  organic 
matter  for  coating,  i.  kg  volatile 
organic  matter  per  kg  coating. 

Volj  =  Volume  of  thinner,  j,  used  in  the 
coating  operation  controlled  by  the 
solvent  recovery  system  during  the 
month,  liters. 

Dj  =  Density  of  thinner,  j,  kg  per  liter. 

WV,.  J  =  Mass  fractidb  of  volatile  organic 
matter  for  thinner,  j,  kg  volatile 
organic  matter  per  kg  thinner. 

m  =  Number  of  different  coatings  used 
in  the  coating  operation  controlled 


by  the  solvent  recovery  system 
diu-ing  the  month. 

n  =  Niunber  of  different  thinners  used 
in  the  coating  operation  controlled 
by  the  solvent  recovery  system 
during  the  month. 

(7)  Calculate  the  mass  of  organic  HAP 
emission  reduction  for  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month  using 
Equation  3  of  this  section. 


HcsR=(AcsR+BcsR)f^ 


(Eq.  3) 


Where: 

HcsR  =  Mass  of  organic  HAP  emission 
reduction  for  the  coating  operation 
controlled  by  the  solvent  recovery 
system  using  a  liquid-liquid 
material  balance  during  the  month 
kg- 

AcsR  =  Total  mass  of  organic  HAP  in  the 
coatings  used  in  the  coating 


operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
using  Equation  3A  of  this  section. 
BcsR  =  Total  mass  of  organic  HAP  in  the 
thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system,  kg,  calculated 
using  Equation  3B  of  this  section. 


Rv  =  Volatile  organic  matter  collection 
and  recovery  efficiency  of  the 
solvent  recovery  system,  percent, 
from  Equation  2  of  this  section, 
(i)  Calculate  the  mass  of  organic  HAP 

in  the  coatings  used  in  the  coating 

operation  controlled  by  the  solvent  . 

recovery  system,  kg,  using  Equation  3A 

of  this  section. 


Acsr=2;(Vo1,,,)(d,.,)(w,,;)  (Eq.3A) 


Volcj  =  Total  volume  of  coating,  i,  used 
AcsR  =  Total  mass  of  organic  HAP  in  the  during  the  month  in  the  coating 


coatings  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 
kg. 


operation  controlled  by  the  solvent 
recovery  system,  liters. 
Dc  j  =  Density  of  coating,  i,  kg  per  liter. 


Wc  j  =  Mass  fraction  of  organic  HAP  in 

coating,  i,  kg  per  kg. 
m  =  Number  of  different  coatings  used, 
(ii)  Calculate  the  mass  of  organic  HAP 
in  the  thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
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recovery  system  using  Equation  SB  of 
this  section. 


Where: 

BcsR  =  Total  mass  of  organic  HAP  in  the 
.thinners  used  in  the  coating 
operation  controlled  by  the  solvent 
recovery  system  during  the  month, 

kg- 
Vol,j  =  Total  volume  of  thinner,  j,  used 

during  the  month  in  the  coating 

operation  controlled  by  the  solvent 

recovery  system,  liters. 


BcsR=lHokj)(D,j)(w,3)  (Eq.3B) 


Dtj  =  Den  sity  of  thinner,  j,  kg  per  liter. 
Wtj  =  Ma  is  fraction  of  organic-HAP  in 

thini  er,  j,  kg  per  kg. 
n  =  Numler  of  different  thinners  used. 

(j)  Calculate  the  total  volume  of 
coating  solids  used.  Determine  the  total 
voliune  0  coating  solids  used,  which  is 
the  comb  ned  volimie  of  coating  solids- 
for  all  th«  coatings  used  during  each 
month  ii^the  coating  operation  or  group 


H 


HAP 


=  He- 


LKi)-XKsR.j)  (Eq.4) 

j=i       - 


=1 


Where: 

Hhap  =  Total  mass  of  organic  HAP 
emissions  for  the  month,  kg. 

He  =  Total  mass  of  organic  HAP 

emissions  before  add-on  controls 
from  all  the  coatings  and  thinners 
used  dining  the  month,  kg, 
determined  according  to  paragraph 
(f)  of  this  section. 

Hcj  =  Total  mass  of  organic  HAP 

emission  reduction  for  controlled 
coating  operation,  i,  not  using  a 
liquid-Uquid  material  balance, 
during  the  month,  kg,  from 
Equation  1  of  this  section. 

HcsRj  =  Total  mass  of  organic  HAP 
emission  reduction  for  coating 
operation,  j,  controlled  by  a  solvent 
recovery  system  using  a  liquid- 
liquid  material  balance,  during  the 
month,  kg,  from  Equation  3  of  this 
section. 

q  =  Number  of  controlled  coating 

operations  not  using  a  liquid-liquid 
material  balance. 

r  =  Niunber  of  coating  operations 
controlled  by  a  solvent  recovery 
^  system  using  a  Uquid-liquid 
"  material  balance. 

(1)  Calculate  the  organic  HAP    ■  ^ 
emission  rate  for  the  12-month 
compliance  period.  Determine  the 
organic  HAP  emission  rate  for  the  12- 
month  compliance  period,  kg  organic 
HAP  per  Uter  coating  solids  used,  using 
Equation  5  of  this  section. 


H 


Where: 

rlaiinual  — 


of  coating  operations  for  which  you  use 
the  emission  rate  with  add-on  controls 
option,  using  Equation  2  of  §  63.3531. 

(k)  Calculate  the  mass  of  organic  HAP 
emissions  for  each  month.  Determine 
the  mass  of  organic  HAP  emissions 
during  each  month  using  Equation  4  of 
this  section. 


12 

y^i 

12 
y=l 


(Eq.  5) 


Drganic  HAP  emission  rate  for 
the  '  2-month  compliance  period,  kg 
orga  lie  HAP  per  liter  coating  solids. 
Hhap.y  =  Organic  HAP  emission  rate  for 
mon  th,  y,  determined  according  to 
Equi  ition  4  of  this  section. 
V„.y  =  T(  tal  volume  of  coating  solids 
usee  during  month,  y,  liters,  from 
Equition  2  of  §63.3531. 
y  =  Iden  ifier  for  months. 

(m)  Cc  mpliance  demonstration.  To 
demonsi  rate  initial  compliance  with  the 
emissioi ,  limit,  the  organic  HAP 
emissioi  i  rate,  calculated  using  Equation 
5  of  this  section,  must  be  less  than  or 
equal  tojthe  applicable  emission  limit  in 
§  63.3490.  You  must  keep  all  records  as 
required  by  §§63.3512  and  63.3513.  As 
part  of  the  Notification  of  Compliance 
Status  required  by  §  63.3510,  you  must 
identify  the  coating  operation(s)  for 
which  ypu  used  the  emission  rate  with 
add-on  ( lontrols  option  and  submit  a 
statement  that  the  coating  operation(s) 
was  in  aompliance  with  the  emission 
limitations  during  the  initial 
compliapce  period  because  the  organic 
HAP  emission  rate  was  less  than  or 
equal  ta  the  applicable  emission  limit  in 
§  63.34^,  and  you  achieved  the 
operatiiig  limits  required  by  §  63.3492 
and  the  [work  practice  standards 
require*  by  §63.3493. 

(n)  A.  temative  calculation  of  overall 
subcate,  lory  emission  limit. 


Alternatively,  if  your  affected  source 
applies  coatings  in  more  than  one 
coating  type  segment  within  a 
subcategory,  you  may  calculate  an 
overall  HAP  emission  limit  for  the 
subcategory  using  Equation  4  of 
§  63.3531.  If  you  use  this  approach,  you 
must  limit  organic  HAP  emissions  to  the 
atmosphere  to  the  OSEL  specified  by 
Equation  4  of  §63.3531  during  each  12- 
month  compliance  period.  You  must 
use  the  OSEL  determined  by  Equation  4 
of  §  63.3531  throughout  the  12-month 
compliance  period  and  may  not  switch 
between  compliance  with  individual 
coating  type  limits  and  an  OSEL.  If  you 
follow  this  approach,  you  may  not 
include  coatings  in  different 
subcategories  in  determining  your 
OSEL.  You  must  keep  all  records  as 
required  by  §§  63.3512  and  63.3513.  As 
part  of  the  Notification  of  Compliance 
Status  required  by  §  63.3510,  you  must 
identify  the  subcategory  for  which  you 
used  a  calculated  OSEL  and  submit  a 
statement  that  the  coating  operation(s) 
was  in  compliance  with  the  emission 
limitations  diuing  the  initial 
compliance  period  because  the  organic 
HAP  emission  rate  for  the  subcategory 
was  less  than  or  equal  to4he  OSEL 
determined  according  to  this  section. 

§63.3542    How  do  i  demonstrate 
continuous  compliance  with  the  emission 
limitations? 

(a)  To  demonstrate  continuous' 
compliance  with  the  applicable 
emission  limit  in  §  63.3490,  the  organic 
HAP  emission  rate  for  each  compliance 
period,  det^mined  according  to  the 
procedures  in  §  63.3541,  must  be  equal 
to  or  less  than  the  applicable  emission 
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limit  in  §63.3490.  AltemaUvely,  if  you 
calculate  an  OSEL  for  all  coating  type 
segments  within  a  subcategory 
according  to  §  63.3531(1).  the  oiganic 
HAP  emission  rate  for  the  subcategory 
for  each  compliance  period  must  be  less 
than  or  equal  to  the  calculated  OSEL. 
You  must  use  the  calculated  OSEL 
throughout  each  compliance  period.  A 
compliance  period  consists  of  12 
months.  Each  month  after  the  end  of  the 
initial  compliance  period  described  in 
§  63.3540  is  the  end  of  a  compliance 
period  consisting  of  that  month  and  the 
preceding  11  months.  You  must  perform 
the  calculations  in  §  63.3541  on  a 
monthly  Ifasis  using  data  from  the 
previous  12  months  of  operation. 

(b)  If  the  organic  HAP  emission  rate 
for  any  12-month  compliance  period 
exceeded  the  applicable  emission  limit 
in  §  63.3490.  that  is  a  deviation  from  the 
emission  limitation  for  that  compliance 
period  and  must  be  reported  as  = 
specified  in  §§  63.3510(b)(6)  and 
63.3511(a)(7). 

(c)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.3492  that  applies  to 
you  as  specified  in  Table  4  to  this 
subpart. 

(1)  If  an  operating  parameter  is  out  of 
the  allowed  range  specified  in  Table  4 
to  this  subpart,  this  is  a  deviation  from 
the  operatiQg  limit  that  must  be  reported 
as  specified  in  §§  63.3510(b)(6)  and 
63.3511(a)(7). 

(2)  If  an  operating  parameter  deviates 
from  the  operating  limit  specified  in 
Table  4  to  this  subpart,  then  you  must 

,  assume  that  the  emission  captxue 
system  and  add-on  control  device  were 
achieving  zero  efficiency  during  the 
time  period  of  the  deviation,  unless  you 
have  other  data  indicating  the  actual 
efficiency  of  the  emission  capture 
system  and  add-on  control  device,  and 
the  use  of  these  data  has  been  approved 
by  the  Administrator.  For  the  purposes 
of  completing  the  compliance 
calculations  specified  in  §  63.3541(h). 
you  must  treat  the  materials  used  diuing 
a  deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation  as  indicated 
in  Equation  1  of  §63.3541. 

(d)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.3547(b)  for 
confrolled  coating  operations  for  which 
you  do  not  conduct  liquid-liquid 
material  balances.  If  any  bypass  line  is 
opened  and  emissions  are  diverted  to 
the  atmosphere  when  the  coating 
operation  is  running,  this  is  a  deviation 
that  must  be  reported  as  specified  in 
§§ 63.3510(b)(6)  and  63.3511(a)(7).  For 
the  purposes  of  completing  the 
compliance  calculations  specified  in 


§  63.3541(h).  you  must  treat  the 
materials  used  during  a  deviation  on  a 
controlled  coating  operation  as  if  they 
were  used  on  an  uncontrolled  coating 
operation  for  the  time  period  of  the 
deviation  as  indicated  in  Equation  1  of 
§63.3541. 

(e)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  in  §63.3493.  If  you  did  not 
develop  a  work  practice  plan  or  you  did 
not  implement  the  plan  or  you  did  not 
keep  the  records  required  by 

§  63.3512(j)(8).  that  is  a  deviation  from 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.3510(b)(6) 
and  63.3511(a)(7). 

(f)  As  part  of  each  semiannual 
compliance  report  required  in  §63.3511. 
you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
emission  rate  with  add-on  controls 
option.  If  there  were  no  deviations  from 
the  emission  limitations,  submit  a 
statement  that  you  were  in  compliance 
with  the  emission  limitations  during  the 
reporting  period  because  the  organic 
HAP  emission  rate  for  each  compliance 
period  was  less  than  or  equal  to  the 
applicable  emission  limit  in  §  63.3490, 
and  you  achieved  the  operating  limits 
required  by  §  63.3492  and  the  work 
practice  standards  required  by  §  63.3493 
during  each  compliance  period. 

(g)  During  periods  of  startup, 
shutdown,  or  malfunction  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  captiu«  or  control  device 
efficiency,  you  must  operate  in 
accordance  with  the  SSMP  required  bv 
§  63.3500(c). 

(h)  Ck)nsistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  captiue 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period 
you  identify  as  a  startup,  shutdown,  or 
malfunction  are  violations  according  to 
the  provisions  in  §  63.6(e). 

(i)  You  must  maintain  records  as 
specified  in  §§  63.3512  and  63.3513. 


of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 

(1)  Representative  coating  operation 
operating  conditions.  You  must  conduct 
the  performance  test  under 
representative  operating  conditions  for 
the  coating  operation.  Operations  during 
periods  of  startup,  shutdown,  or 
malfunction  and  during  periods  of 
nonoperation  do  not  constitute 
representative  conditions.  You  must       , 
record  the  process  information  that  is 
necessary  to  document  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
operating  conditions.  You  must  conduct 
the  performance  test  when  the  emission 
captiue  system  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessary  to 
document  emission  capture  system  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain      " 
why  the  conditions  represent  normal 
operation. 

(b)  You  must  conduct  each 
performance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§  63.3544.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.3545. 


§63.3543    What  are  ItMgMMnil 
requiremants  for  parfonMnca  teats? 

(a)  You  must  conduct  each 
performance  test  required  by  §  63.3540 
according  to  the  requirements  in 
§  63.7(e)(1)  and  imder  the  conditions  in 
this  section  tmless  you  obtain  a  waiver 


S63.3S44    Howdoldatannlnathaamisalon 
capture  system  affldency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine 
captiue  efficiency  as  part  of  the 
performance  test  required  by  §  63.3540.  " 

(a)  Assuming  100  percent  capture 
efficiency.  You  may  assume  the  capture 
system  efficiency  is  100  percent  if  both 
of  the  conditions  in  paragraphs  (a)(1) 
and  (2)  of  this  section  are  met: 

(1)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosiue  to 
an  add-on  control  device. 

(2)  All  coatings  and  thinners  used  in 
the  coating  operation  are  applied  within 
the  capture  system,  and  coating  solvent 
flash-off,  curing,  and  drying  occurs 
within  the  captiue  system.  For  example, 
the  criterion  is  not  met  if  parts  enter  the 
open  shop  environment  when  being 
moved  between  a  spray  booth  and  a 
curing  oven. 

(b)  Measuring  capture  efficiency.  If 
the  capture  system  does  not  meet  both 
of  the  criteria  in  paragraphs  (a)(1)  and 
(2)  of  this  section,  then  you  must  use 
one  of  the  three  protocols  described  in 
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paragraphs  (c),  (d),  and  (e)  of  this 
section  to  measure  capture  efficiency. 
The  capture  efficiency  measurements 
use  TV^  capture  efficiency  as  a 
surrogate  for  organic  HAP  capture 
efficiency.  For  the  protocols  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  captiire  efficiency  measiuement 
must  consist  of  three  test  runs.  Each  test 
run  must  be  at  least  3  hours  duration  or 
the  length  of  a  production  run, 
whichever  is  longer,  up  to  8  hours.  For 
the  purposes  of  this  test,  a  production 
nm  means  the  time  required  for  a  single 
part  to  go  from  the  beginning  to  the  end 
of  production,  which  includes  surface 
preparation  activities  and  drying  or 
curing  time. 

(c)  Liquid-to-uncaptured-gas  protocol 
using  a  temporary  total  enclosure  or 
building  enclosure.  The  liquid-to- 
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uncaptui  Bd-gas  protocol  compares  the 
mass  of  1  quid  TVH  in  materials  used  in 
the  coatL  »g  operation  to  the  mass  of 
TVH  emi  ssions  not  captured  by  the 
emission  capture  system.  Use  a  TTE  or 
a  buildin  g  enclosure  and  the  procedures 
in  paragifephs  (c)(1)  through  (6)  of  this 
section  t^  measure  emission  capture 
system  efficiency  using  the  liquid-to- 
uncaptuied-gas  protocol. 

(1)  Eit&er  use  a  building  enclosure  or 
construe^  an  enclosure  aroimd  the 
coating  c  peration  where  coatings  and 
thinners  are  applied  and  all  areas  where 
emission  s  from  these  applied  coatings 
and  materials  subsequently  occ\ir,  such 
as  flash-off,  curing,  and  drying  areas. 
The  are^  of  the  coating  operation  where 
capture  devices  collect  emissions  for 
routing  ro  an  add-on  control  device, 
such  as  I  le  entrance  and  exit  areas  of  an 


Where: 

TVHuarf = Total  mass  of  liquid  TVH  in 
materials  used  in  the  coating 
operation  during  the  captiire 
efficiency  test  run,  kg. 

TVHi  =  Mass  fraction  of  TVH  in  coating 
or  thinner,  i,  that  is  used  in  the 
.  coating  operation  during  the 
capture  efficiency  test  run,  kg  TVH 
per  kg  material.  ^ 

Voli = Total  volimie  of  coating  or 
thinner,  i,  used  in  the  coating 
operation  during  the  capture 
efficiency  test  run,  liters. 

Di  =  Density  of  coating  or  thinner,  i,  kg 
material  per  liter  material. 


oven  or  spray  booth,  must  also  be  inside 
the  enclos\ue.  The  enclosure  must  meet 
the  applicable  definition  of  a  TTE  or 
builcfing  enclosure  in  Method  204  of 
appendix  M  to  40  CFR  part  51. 

(2)  Use  Method  204A  or  204F  of 
appendix  M  to  40  CFR  part  51  to 
determine  the  mass  fraction  of  TVH 
Uquid  input  from  each  coating  and 
thLoner  used  in  the  coating  operation 
diuing  each  capture  efficiency  test  run. 
To  make  the  determination,  substitute 
TVH  for  each  occurrence  of  the  term 
volatile  organic  compounds  (VOC)  in 
the  methods. 

(3)  Use  Equation  1  of  this  section  to 
calculate  the  total  mass  of  TVH  liquid 
input  from  all  the  coatings  and  thinners 
used  in  the  coating  operation  during 
each  capture  efficiency  test  run. 


TVH^=;r(TVHi)(VolO(Di)  (Eq.  1) 


n  =  Num  )er  of  different  coatings  and 
thinkiers  used  in  the  coating 
opetation  during  the  captiire 
effi(  iency  test  run. 

(4)  Us  3  Method  204D  or  204E  of 
append!  »c  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg,  of  TVH 
emissioi  is  that  are  not  captiu'ed  by  the 
emissio^  capture  system;  they  are 
measured  as  they  exit  the  TTE  or 
building  enclosure  during  each  capture 
efficiency  test  run.  To  make  the 
measure  ment,  substitute  TVH  for  each 
occurrei  ice  of  the  term  VOC  in  the 
method  . 


CE  = 


Where: 

CE  =  Capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 

TVHiMd = Total  mass  of  liquid  TVH  used 
in  the  coating  operation  during  the 
capture  efficiency  test  run.  kg. 

TVH»«5o«d  =  Total  mass  of  TVH  that  is 
not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  TTE  or  building  enclosure 
during  the  capture  efficiency  test 
run.  kg,  determined  according  to 
paragraph  (cK4)  of  this  section. 

(6)  Detfflmine  the  capture  efficiency  of 
.the  ranission  capture  system  as  the 


(tvh^, 


(i)  Use  Method  204D  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
TTE. 

(ii)  Use  Method  204E  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
building  enclosure.  During  the  captiue 
efficiency  meastirement,  all  organic 
compoimd  emitting  operations  inside 
the  building  enclosure  other  than  the 
coating  operation  for  which  capture 
efficiency  is  being  determined  must  be 
shut  down  but  all  fans  and  blowers 
must  be  operating  normally. 

(5)  For  each  capture  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  capture 
system  using  Equation  2  of  this  section. 


-TVH 


uncaptured  j 


TVH 


X  100 


(Eq.  2) 


used 


average  of  the  capture  efficiencies 
measiucd  in  the  three  test  runs. 

(d)  Gms-to-gas  protocol  using  a 
tempoi^ry  total  enclosure  or  a  building 
enciosiire.  The  gas-to-gas  protocol 
compares  the  mass  of  TVH  emissions 
captured  by  the  emission  capture 
system  to  the  mass  of  TVH  emissions 
not  captured.  Use  a  TTE  or  a  building 
enclosure  and  the  procedures  in 
paragr»hs  (d)(1)  through  (5)  of  this 
section  to  measure  emission  capture 
system  efficiency  using  the  gas-to-gas 
protocc  1. 

(1)  Either  use  a  building  enclosure  or 
construct  an  enclosiu«  around  the 
coatingj  operation  where  coatings  and 


thinners  are  applied  and  all  areas  where 
emissions  from  these  applied  coatings 
and  materials  subsequ^itly  occur,  such 
as  flash-off,  curing,  and  drying  areas. 
The  areas  of  the  coating  operation  where 
capture  devices  collect  emissions 
generated  by  the  coating  operation  for 
routingjto  an  add-on  control  device, 
such  as  the  entrance  and  exit  areas  of  an 
oven  or  a  spray  booth,  must  also  be 
inside  the  enclosure.  The  enclosvire 
must  meet  the  applicable  definition  of  a 
TTE  or  building  raiclosiire  in  Method 
204  of  appendix  M  to  40  CFR  part  51. 

(2)  Use  Method  204B  or  204C  of 
appendix  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg,  of  TVH 
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emissions  captured  by  the  emission 
capture.system  during  each  capture 
efficiency  test  run  as  measured  at  the 
inlet  to  the  add-on  control  device.  To 
make  the  measiu^ment,  substitute  TVH 
for  each  occurrence  of  die  tenn  VOC  in 
the  methods. 

(i)  The  sampling  points  for  Method 
204B  or  204C  of  appendix  M  to  40  CFR 
part  51  measinement  must  be  upstream 
firom  the  add-on  control  device  and 
must  represent  total  emissions  routed 
from  the  captiu«  system  and  entering 
the  add-on  control  device. 

(ii)  If  multiple  emission  streams  from 
the  captiure  system  enter  the  add-on 
control  device  without  a  single  common 


duct,  then  the  emissions  entering  the 
add-on  control  device  must  be 
simidtaneously  measured  in  each  duct, 
and  the  total  emissions  entering  the 
add-on  control  device  must  be 
determined. 

(3)  Use  Method  204D  or  204E  of 
appendix  M  to  40  CFR  part  51  to 
measure  the  total  mass,  kg.  of  TVH 
emissions  that  are  not  captured  by  the 
emission  captiu-e  system;  they  are 
measined  as  they  exit  the  TTE  or 
building  enclosure  during  each  capture 
efficiency  test  run.  To  make  the 
measurement,  substitute  TVH  for  each 
occurrence  of  the  term  VOC  in  the 
methods. 


CE  = 


TVH 


capnired 


{TVH„p^+TVH.„,,p^) 


X  100 


(i)  Use  Method  204D  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
TTE. 

(ii)  Use  Method  204E  of  appendix  M 
to  40  CFR  part  51  if  the  enclosure  is  a 
building  enclosure.  During  the  capture 
efficiency  measurement,  Jl  organic 
compoimd  emitting  operations  inside 
the  building  enclosure,  other  than  the 
coating  operation  for  which  capture 
efficiency  is  being  determined,  must  be 
shut  down  but  all  fans  and  blowers 
must  be  operating  normally. 

(4)  For  each  capttire  efficiency  test 
run,  determine  the  percent  capture 
efficiency  of  the  emission  capture 
system  using  Equation  3  of  this  section. 


(Eq.  3) 


Where: 

CE  =  Capture  efficiency  of  the  emission 
capture  system  vented  to  the  add-on 
control  device,  percent. 
TVHcaptured  =  Total  mass  of  TVH  captured 
by  the  emission  capture  system  as 
measured  at  the  inlet  to  the  add-on 
control  device  during  the  emission 
capture  efficiency  test  run,  kg, 
determined  accordmg  to  paragraph 
(d)(2)  of  this  section. 
TVHrocaptured  =  Total  mass  of  TVH  that  is 
not  captured  by  the  emission 
capture  system  and  that  exits  from 
the  TTE  or  building  enclosing 
during  the  capture  efficiency  test 
run.  kg,  determined  according  to 
paragraph  (d)(3)  of  this  section. 
(5)  Determine  the  capture  efficiency  of 
the  emission  capture  system  as  the 
average  of  the  capture  efficiencies 
measured  in  the  three  test  runs. 

(e)  Alternative  capture  efficiency 
protocol.  As  an  alternative  to  the 
procedures  specified  in  paragraphs  (c) 
and  (d)  of  this  section,  you  may 
determine  capture  efficiency  using  any 
other  capture  efficiency  protocol  and 
test  methods  that  satisfy  the  criteria  of 
either  the  DQO  or  LCL  approach  as 
described  in  appendix  A  to  subpart  KK 
of  this  part. 

§63.3545    How  do  ittatarmine  the  add-on 
control  dovico  amission  dMtniction  or 
removal  afficiancy? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine  the 
add-on  control  device  emission 
destruction  or  removal  efficiency  as  part 
of  the  performance  test  required  by 
§  63.3540.  You  must  conduct  three  test 
runs  as  specified  in  §  63.7(e)(3)  and  each 
test  run  must  last  at  least  1  hour. 


(a)  For  all  types  of  add-on  control 
devices,  use  the  test  methods  specified 
in  paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Use  Method  1  or  lA  of  appendix 
A  to  40  CFR  part  60,  as  appropriate,  to 
select  sampling  sites  and  velocity 
traverse  points. 

(2)  Use  Method  2,  2A,  2C.  2D,  2F,  or 
20  of  appendix  A  to  40  CFR  part  60,  as 
appropriate,  to  measure  gas  volumetric 
flow  rate. 

(3)  Use  Method  3,  3A,  or  3B  of 
appendix  A  to  40  CFR  part  60.  as 
appropriate,  for  gas  analysis  to 
determine  dry  molecular  weight.  You 
may  also  use  as  an  alternative  to  Method 
3B  the  manual  method  for  measuring 
the  oxygen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ASME  PTC  19.10-1981,  "Hue 
and  Exhaust  Gas  Analyses  [Part  10, 
Instruments  and  Apparatus]" 
(incorporated  by  reference,  see  §  63.14). 

(4)  Use  Method  4  of  appendix  A  to  40 
CFR  part  60  to  determine  stack  gas 
moisture. 

(5)  Methods  for  determining  gas 
volumetric  flow  rate,  dry  molecular 
weight,  and  stack  gas  moisture  must  be 
performed,  as  applicable,  during  each 
test  run. 

(b)  Measure  total  gaseous  organic 
mass  emissions  as  carbon  at  the  inlet 
and  oudet  of  the  add-on  control  device 
simultaneously  using  either  Mediod  25 
or  25A  of  appendix  A  to  40  CFR  part  60 
as  specified  in  paragraphs  (b)(1)  through 
(5)  of  this  section.  You  must  use  the 
same  method  for  both  the  inlet  and 
outlet  measurements. 

(1)  Use  Method  25  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer  and  you  expect  the 
total  gaseous  organic  concentration  as 


carbon  to  be  more  than  50  ppm  at  the 
control  device  outlet. 

(2)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer  and  you  expect  the 
total  gaseous  organic  concentration  as 
carbon  to  be  50  ppm  or  less  at  the 
control  device  ouUet. 

(3)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  die  add-control  device 
is  not  an  oxidizer. 

(4)  You  may  use  Method  18  of 
appendix  A  fo  40  CFR  part  60  to 
subtract  methane  emissions  from 
measiired  total  gaseous  organic  mass 
emissions  as  caihon. 

(5)  Alternatively,  any  other  test 
method  or  data  that  have  been  validated 
according  to  die  ^pficable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  and  approved  by  the 
Administrator,  may  be  used. 

(c)  If  two  or  more  add-on  control   " 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  oudet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  oudet 
for  the  high-volume  ddute  stream  that 
has  been  treated  by  the  concentrator, 
and  a  second  add-on  control  device  is 
an  oxidizer  with  an  oudet  for  the  low- 
volume  concentrated  stream  diat  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  the  oudet  of  the 
oxidizer  and  the  high-volume  ddute 
stream  oudet  of  the  concentrator. 

(d)  For  each  test  run,  determinfe  the 
total  gaseous  oiganic  emissions  mass 
flow  rates  for  the  inlet  and  the  oudet  of 
the  add-on  control  device  using 
Equation  1  of  this  section.  If  there  is 
more  than  one  inlet  or  oudet  to  the  add- 
on control  device,  you  must  calculate 
the  total  gaseous  organic  mass  flow  rate 
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using  Equation  1  of  this  section  for  each     of  the  inlbt  emissions  and  total  all  of  the 
inlet  and  each  outlet  and  then  total  all        outlet  en  issions. 

■Mf=Q^C  (12) (0.0416) (iQ-*)  (Eq.  1) 


Where: 

Mf= Total  gaseous  organic  emissions 
mass  flow  rate,  kg  per  hour  (kg/h). 

Cc  =  Concentration  of  organic 

compounds  as  carbon  in  the  vent 
gas,  as  determined  by  Method  25  or 
Method  25A,  ppmvd. 

Q,d  =  Volumetric  flow  rate  of  gases 
entering  or  exiting  the  add-on 
control  device,  as  determined  by 
Method  2,  2A,  2C,  2D,  2F,  or  2G. 
dry  standard  cubic  meters/hoiu 
(dscm/h). 

0.0416  =  Conversion  factor  for  molar 
volume,  kg-moles  per  cubic  meter 
(mol/m3)  (©  293  Kelvin  (K)  and  760 
millimeters  of  mercury  (mmHg)). 

Note:  If  Mr  is  calculated  in  English  units  - 
(Ib/h),  the  conversion  factor  for  molar  volume 
is  0.00256  lb-moles  per  cubic  foot  (mol/fl ')• 

(e)  For  each  test  run,  determine  the 
add-on  control  device  organic  emissions 
destruction  or  removal  efficiency,  using 
Equation  2  of  this  section. 


DRE  =  100x 


Mr. -M 


fo 


M. 


(Eq.  2) 


Where: 

DRE  =  Organic  emissions  destruction  or 
removal  efficiency  of  the  add-on 
control  device,  percent. 
Mf,  =  Total  gaseous  organic  emissions 
mass  flow  rate  at  the  inlet  (s)  to  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 
Mfo  =  Total  gaseous  organic  emissions 
mass  flow  rate  at  the  outlet(s}  of  the 
addon  control  device,  using 
Equation  1  of  this  section,  kg/h. 
(0  Determine  the  emission  destruction 
or  removal  efficiency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
nms  and  calculated  in  Equation  2  of  this 
section. 

163.3546    How  del  establish  the  emission 
csfilurs  systam  and  add-^n  control  device 
opsrating  limits  during  the  parfonnance 
tact? 

During  the  performance  test  required 
by  §  63.3540  and  described  in 
§§63.3543,  63.3544,  and  63.3545,  you 
must  establish  the  operating  limits 
'  required  by  §  63.3492  unless  you  have 
received  approval  for  alternative 
monitoring  and  operating  limits  imder 
§  63.8(f)  as  specified  in  §  63.3492. 

(a)  Thermal  oxidizers.  If  your  add-on 
control  device  is  a  thermal  oxidizer. 


establish  the  operating  limits  according 
to  paragriphs  {a){l)  and  (2)  of  this 
section. 

(1)  Duiing  the  performance  test,  you 
must  mo  [litor  and  record  the 
combust  on  temperatiue  at  least  once 
every  15  minutes  during  each  of  the 
three  tes  runs.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  pxidizer  or  immediately 
downstr  lam  of  the  firebox  before  any 
substant  al  heat  exchange  occurs. 

(2)  Usi :  the  data  collected  during  the 
perform!  nee  test  to  calculate  and  record 
the  aven  ge  combustion  temperatiue 
maintaii  ed  during  the  performance  test. 
That  ave  rage  combustion  temperature  is 
the  mini  mimi  operating  limit  for  your 
thermal  oxidizer. 

(b)  Catalytic  oxidizers.  If  yoiu  add-on 
control «  evicfris  a  catalytic  oxidizer, 
establisl  the  operating  limits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragra{  hs.  (b)(3)  and  (4)  of  this  section. 

(1)  Du  ring  the  performance  test,  you 
must  m(  nitor  and  record  the 
temperature  at  the  inlet  to  the  catalyst 
bed  andithe  temperature  difference 
across  t4e  catalyst  bed  at  least  once 
every  1 1  minutes  diuing  each  of  the 
three  tes  t  runs. 

(2)  Us  B  the  data  collected  dvuing  the 
perform  mce  test  to  calculate  and  record 
the  aver  ige  temperatiue  at  the  inlet  to 
the  cata  yst  bed  and  the  average 
temperature  difference  across  the 
catalystped  maintained  during  the 
perfomiance  test.  The  average 
temperature  difference  is  the  minimum 
operatiiig  limit  for  your  catalytic 
oxidizer. 

(3)  Al  an  alternative  to  monitoring  the 
tempers  ture  difference  across  the 
catalyst  bed,  you  may  monitor  the 
tempen  tiue  at  the  inlet  to  the  catalyst 
bed  anc  implement  a  site-specific 
inspect  on  and  maintenance  plan  for 
yovu  ca  alytic  oxidizer  as  specified  in 
paragraph  (b)(4)  of  this  section.  During 
the  performance  test,  you  must  monitor 
and  rec  ard  the  temperature  at  the  inlet 
to  the  c  Italy  St  bed  at  least  once  every  15 
minute^  during  each  of  the  three  test 
runs.  Ube  the  data  collected  during  the 
perfom  lance  test  to  calculate  and  record 
the  ave  rage  temperature  at  the  inlet  to 
the  cati  ilyst  bed  during  the  performance 
test.  Tl  at  is  the  minimiun  operating 
limit  fc  r  your  catalytic  oxidizer. 

(4)  Y  3u  must  develop  and  implement 
an  insf  ection  and  maintenance  plan  for 


your  catalytic  oxidizer{s)  for  which  you 
elect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimvun,  the  elements 
specified  in  paragraphs  (b)(4)(i)  through 
(iii)  of  this  section. 

(i)  Aimual  sampling  and  analysis  of 
the  catalyst  activity  (i.e,  conversion 
efficiency)  following  the  manufactxuer's  . 
or  catalyst  supplier's  recommended 
procedures. 

(ii)  Monthly  inspection  of  the  oxidizer 
system,  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and, 
as  necessary,  adjust  the  equipment  to 
assure  proper  air-to-fuel  mixtures. 

(iii)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  If  problems  are  found,  you 
must  take  corrective  action  consistent 
with  the  manufactvirer's 
recommendations  and  conduct  a  new 
performance  test  to  determine 
destruction  efficiency  according  to 
§63.3545. 

(c)  Regenerative  oxidizers.  If  yovu 
add-on  control  device  is  a  regenerative 
oxidizer,  establish  operating  limits 
according  to  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  You  must  establish  all  applicable 
operating  limits  according  to  paragraphs 
(a)  and  (b)  of  this  section. 

(2)  You  must  submit  a  valve 
inspection  plan  that  documents  the 
steps  taken  to  minimize  the  amount  of 
leakage  diuing  the  regenerative  process. 
This  plan  can  include,  but  is  not  limited 
to,  routine  inspection  of  key  parameters 
of  the  valve  operating  system  (e.g., 
solenoid  valve  operation,  air  pressure, 
hydraulic  pressuj«);  visual  inspection  of 
the  valves  during  internal  inspections; 
and/or  actual  testing  of  the  emission 
stream  for  leakage. 

(d)  Carbon  adsorbers.  If  your  add-on 
control  device  is  a  carbon  adsorber, 
estabhsh  the  operating  limits  according 
to  paragraphs  (d)(1)  and  (2)  of  this 
section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  [e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  and  the  carbon  bed 
temperatiue  after  each  carbon  bed 
regeneration  and  cooling  cycle  for  the 
regeneration  cycle  either  immediately 
preceding  or  immediately  following  the 
performance  test. 
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(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  miniTniim  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle,  and  the 
maximum  carbon  bed  temperatine 
recorded  after  the  cooling  cycle. 

(e)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
operating  limits  according  to  paragraphs 
(e)(1)  and  (2)  of  this  section. 

(1)  Ehuing  the  performance  test, 
monitor  and  record  the  condenser  outlet 
(product  side)  gas  temperatiu«  at  least 
once  every  15  minutes  during  each  of 
the  three  test  runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  condenser  outlet  (product 
side)  gas  temperati^e  maintained  dimng 
the  performance  test.  This  average 
condenser  outlet  gas  temperatm*  is  the 
maximum  operating  limit  for  yoin 
condenser. 

(f)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (f)(1)  through  (7)  of  this 
section. 

(1)  During  the  performance  test, 
monitor  and  record  the  inlet 
temperatxuB  to  the  desorption/ 
reactivation  zone  of  the  concentrator  at 
least  once  every  15  minutes  during  each 
of  the  three  runs  of  the  performance  test. 

12)  Use  the  data  collected  dming  the 
performance  test  to  calculate  and  record 
the  average  temperature.  This  is  the 
minimum  operating  limit  for  the 
desorption/reactivation  zone  inlet 
temperatine. 

(3)  Dining  the  performance  test, 
monitor  and  record  an  indicator(s)  of 
performance  for  the  desorption/ 
reactivation  fan  operation  at  least  once 
every  15  minutes  during  each  of  the 
three  runs  of  the  performance  test.  The 
indicator  can  be  speed  in  revolutions 
per  minute  (rpm),  power  in  amps,  static 
pressine,  or  flow  rate. 

(4)  Establish  a  suitable  range  for  the 
parameter(s)  selected  based  on  the 
system  design  specifications,  historical 
data,  and/or  data  obtained  concurrent 
with  an  emissions  performance  test. 
This  is  the  operation  limit  range  for  the 
desorption/reactivation  fan  operation. 

(5)  During  the  performance  test, 
monitor  the  rotational  speed  of  the 
concentrator  at  least  once  every  15 
minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(6)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  rotational  speed.  This  is  the 
minimum  operating  limit  for  the 
rotational  speed  of  the  concentrator. 
However,  the  indicator  range  for  the 
rotational  speed  may  be  changed  if  an 
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engineering  evaluation  is  conducted  and 
a  determination  made  that  the  change  in 
speed  will  not  affect  compliance  with 
the  emission  limit. 

(7)  Develop  and  implement  an 
inspection  and  maintenance  plan  for  the 
concentrator(s)  that  you  elect  to  monitor 
according  to  paragraph  (f)  of  this 
section.  The  plan  must  include,  at  a 
minimum,  annual  sampling  and 
analysis  of  the  absorbent  material  (i.e., 
adsorbent  activity)  following  the 
manufacturer's  recommended 
procedures. 

(g)  Emission  capture  systems.  For 
each  capture  device  that  is  not  part  of 
a  PTE  that  meets  the  criteria  of 
§  63.3544(a),  establish  an  operating  limit 
for  either  the  gas  volumetric  flow  rate  or 
duct  static  pressure,  as  specified  in 
paragraphs  (g)(1)  and  (2)  of  this  section. 
The  operating  limit  for  a  PTE  is 
specified  in  Table  4  to  this  subpart. 

(1)  During  the  captine  efficiency 
determination  required  by  §  63.3540  and 
described  in  §§  63.3543  and  63.3544, 
you  must  monitor  and  record  either  the 
gas  volumetric  flow  rate  or  the  duct 
static  pressine  for  each  separate  capture 
device  in  your  emission  capture  system 
at  least  once  every  15  minutes  dining 
each  of  the  three  test  runs  at  a  point  in 
the  duct  between  the  capture  device  and 
the  add-on  control  device  inlet. 

(2)  Calculate  and  record  the  average 
gas  volumetric  flow  rate  or  duct  static 
pressure  for  the  three  test  runs  for  each 
capture  device.  This  average  gas 
volumetric  flow  rate  or  duct  static 
pressure  is  the  minimum  operating  limit 
for  that  specific  capture  device. 


§63.3547  What  are  the  requirements  for 
continuous  parameter  monitoring  system 
installation,  operation,  and  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c),  (e),  (f),  and  (g)  of  this 
section  according  to  paragraphs  (a)(1) 
through  (6)  of  this  section.  You  must 
install,  operate,  and  maintain  each 
CPMS  specified  in  paragraphs  (b)  and 
(d)  of  this  section  according  to 
paragraphs  (a)(3)  through  (5)  of  this 
section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 
spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  operation. 

(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 


(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  (including,  if 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments). 

(6)  You  must  not  use  emission  captiue 
system  or  add-on  contix)l  device 
parameter  data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  out  of  control  periods,  or 
required  quality  assurance  or  control 
activities  when  calculating  data     . 
averages.  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculating  the  data  averages  for 
determining  compliance  with  the 
emission  capture  system  and  add-on 
control  device  operating  limits. 

(7)  A  monitoring  malfunction  is  any 
sudden,  infrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 
provide  valid  data.  Monitoring  failures 
that  are  caused  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malftmctions.  Any  period  for  which 
the  monitoring  system  is  out  of  control 
and  data  are  not  available  for  required 
calculations  is  a  deviation  fit)m  the 
monitoring  requirements. 

(b)  Capture  system  bypass  line.  You 
must  meet  the  requirements  of 
paragraph  (b)(1)  or  (2)  of  this  section  for 
each  emission  capture  system  that 
contains  bypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  to  the  atmosphere. 

(1)  Properly  install,  maintain,  and- 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
The  flow  indicator  shall  be  installed  at 
the  entrance  to  any  bjrpass  line. 

(2)  Secure  the  bypass  line  valve  in  the 
nondi  verting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  the  valve  is 
maintained  in  the  nondiverting  position 
and  the  vent  stream  is  not  diverted 
through  the  b)rpass  line. 

(c)  Thermal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizer  or  catalytic  oxidizer  as  an  add- 
on control  device  (including  those  used 
with  concentrators  or  with  carbon 
adsorbers  to  treat  desorbed  concentrate 
streams),  you  must  comply  with  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section. 
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(1)  For  a  thermal  oxidizer,  install  a  gas 
temperature  monitor  in  the  firebox  of 
the  thermal  oxidizer  or  in  the  duct 
immediately  downstream  of  the  firebox 
before  any  substantial  heat  exchange 
occurs. 

(2)  For  a  catalytic  oxidizer,  install  a 
gas  temperature  monitor  according  to 
paragraph  (c)(2)(i)  or  (ii)  of  this  section. 

(i)  If  you  establish  operating  limits 
according  to  §  63.3546(b)(1)  and  (2). 
then  you  must  install  the  gas 
temperature  monitors  both  upstream 
and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
stream  at  the  inlet  to  and  the  outlet  of 
the  catalyst  bed  to  measure  the 
temperatiue  difference  across  the  bed. 

(ii)  If  you  estabUsh  operating  limits 
according  to  §  63.3546(b)(3)  and  (4), 
then  you  must  install  a  gas  temperatxue 
monitor  upstream  of  the  catalyst  bed. 
The  temperature  monitor  must  be  in  the 
gas  stream  at  the  inlet  to  the  catalyst  bed 
to  measure  the  temperatiue. 

(3)  For  all  thermal  oxidizers  and 

'  catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  an'd 
(c)(3)(i)  through  (ii)  of  this  section  for 
each  gas  temperatiue  monitoring  device. 

(i)  Locate  the  temperatiue  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  Use  a  temperature  sensor  with  a 
miniTniiin  accuracy  of  ±1.2  degrees 
Celsius  or  ±1  percent  of  the  temperature 
value  in  degrees  Celsius,  whichever  is 
larger. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  "must  monitor  the  total 
regeneration  desorbing  gas  [e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)(3)  through  (5)  and  (d)(1) 
and  (2)  of  this  section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  an  accuracy  of 
±10  percent  capable  of  recording  the 
total  regeneration  desorbing  gas  mass 
flow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  tempelratiue 
monitor  miist  have  a  minimum  acciuacy 
of  ±1.2  degrees  Celsius  or  ±1  percent  of 
the  temperature  value  in  degrees 
Celsius,  whichever  is  larger,  and  must 
be  capable  of  recording  the  temperature 
within  15  minutes  of  completing  any 
carbon  bed  cooling  cycle. 

(e)  Condensers.  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperatureand  comply  with 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 


(1)  Th<  gas  temperature  monitor  must 
have  a  m  inimiun  accuracy  of  ±1  percent 
of  the  tei  iperature  recorded  in  degrees 
Celsius  (T  ±1.2  degrees  Celsius, 
whichever  is  greater. 

(2)  Tha  temperatvire  monitor  must 
provide  a  continuous  gas  temperatiue 
record. 

(f)  Cor  centmtors.  If  you  are  using  a 
concenti  itor  such  as  a  zeolite  wheel  or 
rotary  ca  rbon  bed  concentrator,  you 
must  coi  iply  with  the  requirements  in 
paragrap  is  (f)(1)  through  (4)  of  this 
section. 

(1)  Yoi  I  must  install  a  temperatiu« 
monitor  it  the  inlet  to  the  desorption/ 
reactival  on  zone  of  the  concentrator. 
The  tem  )erature  monitor  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)  of  this  section. 

(2)  Yo  1  must  select  an  indicator(s)  of 
perform)  mce  of  the  desorption/ 
reactival  ion  fan  operation,  such  as 
speed,  p  jwer,  static  pressure,  or  flow 
rate. 

(3)  Yo  1  must  monitor  the  rotational 
speed  o:  the  concentrator  in  revolutions 
per  hou] . 

(4)  Yo  J  must  verify  the  performance 
of  the  a<  sorbent  material  by  examining 
represei  tative  samples  and  testing 
adsorbei  it  activity  per  the 

manufac  tiuer's  recommendations. 

Complii  nee  Requirements  for  the 
Control  Efficiency/Outlet  Concentration 
Option 

§  63.3550    By  wtiat  date  must  I  conduct 
performance  tests  and  other  initial 
compliance  demonstrations? 

(a)  Nmv  and  reconstructed  affected 
sources!  For  a  new  or  reconstructed 
source,  you  must  meet  the  requirements 
of  para^aphs  (a)(1)  through  (4)  of  this 
sectionTl 

(1)  All  emission  capture  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§  63.3483.  You  must  conduct  a 
performance  test  of  each  capture  system 
and  add-on  control  device  according  to 
§§  63.3$53,  63.3554,  and  63.3555  and 
establish  the  operating  limits  required 
by  §  63J3492  no  later  than  180  days  after 
the  applicable  compliance  date 
specified  in  §  63.3483. 

(2)  Y^u  must  develop  and  begin 
implenlenting  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §  63.3483. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3551.  The  initial 
compliance  period  begins  on  the 
applic4>le  compliance  date  specified  in 
§  63.34^3  and  ends  on  the  last  day  of  the 
12th  m  )nth  following  the  coqipliance 


date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  The 
initial  compliance  demonstration 
includes  the  residts  of  emission  capture 
system  and  add-on  control  device         , 
performance  tests  ccmducted  according 
to  §  63.3553,  63.3554,  and  63.3555;  the 
operating  limits  established  during  the 
performance  tests  and  the  results  of  the 
continuous  parameter  monitoring 
required  by  §  63.3557;  and 
documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

(4)  You  do  not  need  to  comply  with 
the  operating  limits  for  the  emission 
capture  system  and  add-on  control 
device  required  by  §  63.3492  until  after 
you  have  completed  the  performance 
tests  specified  in  paragraph  (a)(1)  Of  this 
section.  Instead,  you  must  maintain  a 
log  detailing  the  operation  and 
maintenance  of  the  emission  captiue 
system,  add-on  control  device,  and 
continuous  parameter  monitors  during 
the  period  between  the  compliance  date 
and  the  performance  test.  You  must 
begin  complying  with  the  operating 
limits  on  die  date  you  complete  the 
performance  tests  specified  in  paragraph 
(a)(1)  of  this  section. 

(b)  Existing  affected  sources.  For  an 
existing  affected  soince,  you  must  meet 
the  requirements  of  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  All  emission  captiue  systems,  add- 
on control  devices,  and  CPMS  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§63.3483. 

(2)  You  must  develop  and  begin 
implementing  the  work  practice  plan 
required  by  §  63.3493  no  later  than  the 
compliance  date  specified  in  §63.3483. 

(3)  You  must  complete  the  initial 
compliance  demonstration  for  the  initial 
compliance  period  according  to  the 
requirements  of  §  63.3551.  The  initial 
compliance  period  begins  on  the 
applicable  compliance  date  specified  in 
§  63.3483  and  ends  on  the  last  day  of  the 
1 2th  month  following  the  compliance 
date.  If  the  compliance  date  occurs  on 
any  day  other  than  the  first  day  of  a 
month,  then  the  initial  compliance 
period  extends  through  the  end  of  that 
month  plus  the  next  12  months.  The 
initial  compliance  demonstration 
includes  the  results  of  emission  capture 
system  and  add-on  control  device 
performance  tests  conducted  according 
to  §§  63.3553,  63.3554,  and  63.3555;  the 
operating  limits  estabUshed  diuing  the 
performance  tests  and  the~results  of  the 
continuous  parameter  monitoring 
required  by  §  63.3557;  and 
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documentation  of  whether  you 
developed  and  implemented  the  work 
practice  plan  required  by  §  63.3493. 

163.3551    HowdoldwnonstnrtslnMal 
~   compllanca? 

(a)  You  may  use  the  control 
efficiency/outlet  concentration  option 
for  any  coating  operation,  for  any  group 
of  coating  operations  within  a 
subcategory  or  coating  type  segment,  or 
for  all  of  the  coating  operations  within 
a  subcategory  or  coating  type  segment. 
You  must  use  the  compliant  material 
option,  the  emission  rate  without  add- 
on controls  option,  or  the  emission  rate 
with  add-on  controls  option  for  any 
coating  operation  in  the  affected  source 
for  which  you  do  not  use  the  control 
efficiency/outlet  concentration  option. 
To  demonstrate  initial  compliance,  the 
coating  operation{s)  for  which  you  use 
the  control  efficiency/outlet 
concentration  option  must  meet  the 
applicable  levels  of  emission  reduction 
in  §  63.3490.  You  must  conduct  a 
separate  initial  compliance 
demonstration  for  each  one  and  two- 
piece  draw  and  iron  can  body  coating, 
sheetcoating,  three-piece  can  body 
assembly  coating,  and  end  coating 
affected  source.  You  must  meet  all  the 
requirements  of  this  section  to 
demonstrate  initial  compliance  with  the 
emission  limitations.  When  calculating 
the  organic  HAP  emission  rate 
according  to  this  section,  do  not  include 
any  coatings  or  thinners  used  on  coating 
operations  for  which  you  use  the 
compliant  material  option,  the  emission 
rate  without  add-on  controls  option,  or 
the  emission  rate  with  add-on  controls 
option.  You  do  not  need  to  redetermine 
the  mass  of  organic  HAP  in  coatings  or 
thinners  that  have  been  reclaimed  onsite 
and  reused  in  the  coating  operation(s) 
for  which  you  use  the  emission  rate 
with  add-on  controls  option. 

(b)  Compliance  with  operating  limits. 
You  must  establish  and  demonstrate 
continuous  compliance  during  the 
initial  compliance  period  with  the 
operating  limits  required  by  §  63.3492, 
using  the  procediu^s  specified  in 
§§63.3556  and  63.3557. 

(c)  Compliance  with  work  practice 
requirements.  You  must  develop, 
implement,  and  document  your 
implementation  of  the  work  practice 
plan  required  by  §  63.3493  during  the 
initial  compliance  period  a^  specified  in 
§63.3512. 

(d)  Compliance  demonstration.  To 
demonstrate  initial  compliance,  the 
coating  operation{s)  for  which  you  use 
the  control  efficiency/outlet 
concentration  option  must  meet  the 
applicable  levels  of  emission  reduction 
in  §  63.3490.  You  must  keep  all  records 
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applicable  to  the  control  efficiency/ 
outlet  concentration  option  as  required 
by  §§  63.3512  and  63.3513.  As  part  of 
the  Notification  of  Compliance  Status 
required  by  §  63.3510,  you  must  identify 
the  coating  operation(s)  for  which  you 
used  the  control  efficiency/outlet 
concentration  option  and  submit  a 
statement  that  the  coating  operation(s) 
was  in  compliance  with  the  emission 
limitations  during  the  initial 
compliance  period  because  you 
achieved  the  operating  limits  required 
by  §  63.3492  and  the  work  practice 
standards  required  by  §  63.3493. 

§63.3552    HewdoldMiMNMtnrt* 

conUnoou*  complhmee  with  the  emterton 
limKatkMM? 

(a)  To  demonstrate  continuous 
compliance  with  the  emission 
limitations  using  the  control  efficiency/ 
outlet  concentration  option,  the  organic 
HAP  emission  rate  for  each  compliance 
period  must  be  equal  to  or  less  than  20 
ppmvd  or  must  be  reduced  by  the 
amounts  specified  in  §63.3490.  A 
compliance  period  consists  of  12 
months.  Each  month  after  the  end  of  the 
initial  compliance  period  described  in 
§  63.3550  is  the  end  of  a  compliance 
period  consisting  of  that  month  and  the 
preceding  11  months. 

(b)  You  must  demonstrate  continuous 
compliance  with  each  operating  limit 
required  by  §  63.3492  that  applies  to 
you,  as  specified  in  Table  4  to  this 
subpart.  If  an  operating  parameter  is  out 
of  the  allowed  range  specified  in  Table 
4  to  this  subpart,  this  is  a  deviation  bom 
the  operating  limit  that  must  be  reported 
as  specified  in  §§  63.3510(b)(6)  and 
63.3511(a)(7). 

(c)  You  must  meet  the  requirements 
for  bypass  lines  in  §  63.3557(b).  If  any 
bypass  line  is  opened  and  emissions  are 
diverted  to  the  atmosphere  when  the 
coating  operation  is  running,  this  is  a 
deviation  that  must  be  reported  as 
specified  in  §§  63.3510(b)(6)  and 
63.3511(a)(7).  For  purposes  of 
demonstrating  compliance,  you  must 
treat  the  materials  used  during  a 
deviation  on  a  controlled  coating 
operation  as  if  they  were  used  on  an 
uncontrolled  coating  operation  for  the 
time  period  of  the  deviation. 

(d)  You  must  demonstrate  continuous 
comphance  with  the  work  practice 
standards  in  §63.3493.  If  you  did  not 
develop  a  work  practice  plan  or  you  did 
not  implement  the  plan  or  you  did  not 
keep  the  records  required  by 
§63.3512(j)(8),  this  is  a  deviation  &t)m 
the  work  practice  standards  that  must  be 
reported  as  specified  in  §§  63.3510(b)(6) 
and  63.3511(a)(7). 

(e)  As  part  of  each  semiannual 
compliance  report  required  in  §63.3511, 


you  must  identify  the  coating 
operation(s)  for  which  you  used  the 
control  efficiency/outlet  concentration 
option.  If  there  were  no  deviations  from 
the  operating  limits  or  woA  practice 
standards,  submit  a  statement  that  you 
were  in  compliance  with  the  emission 
limitations  during  the  reporting  period 
because  the  organic  HAP  emission  rate 
for  dach  compliance  period  was  less 
than  20  ppmvd  or  was  reduced  by  the 
amount  specified  in  §  63.3490.  and  you 
achieved  the  operating  limits  required 
by  §  63.3492  and  the  wo  A  practice 
standards  required  by  §  63.3493  during 
each  compliance  period. 

(f)  Dining  periods  of  startup, 
shutdown,  or  malfunctions  of  the 
emission  capture  system,  add-on  control 
device,  or  coating  operation  that  may 
affect  emission  capture  or  control  device 
efficiency,  you  must  operate  in 
accordance  with  the  SSMP  required  bv 
§  63.3500(c).  ' 

(g)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  of  the  emission  capture 
system,  add-on  control  device,  or 
coating  operation  that  may  affect 
emission  capture  or  control  device 
efficiency  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period 
you  identify  as  a  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e). 

(h)  You  must  maintain  records 
applicable  to  the  control  efficiency/ 
outlet  concentration  option  as  specified 
in  §§  63.3512  and  63.3513. 

§63.3553    WlMtaraihegMMnil 
raquirMiMfrts  lor  pertbrnwiif  tm»? 

(a)  You  must  conduct  each 
performance  test  required  by  §  63.3550 
according  to  the  requirements  of 
§  63.7(e)(1)  and  under  the  conditions  in 
this  section  unless  you  obtain  a  waiver 
of  the  performance  test  according  to  the 
provisions  in  §  63.7(h). 

(1)  Representative  coating  operating 
conditions.  You  must  conduct  the 
performance  test  imder  representative 
operating  conditions  for  the  coating 
operation(s).  Operations  during  periods 
of  startup,  shutdown,  or  malfunction 
and  during  periods  of  nonoperation  do 
not  constitute  representative  conditions. 
You  must  record  the  process 
information  that  is  necessary  to 
dociunent  operating  conditions  during 
the  test  and  explain  why  the  conditions 
represent  normal  operation. 

(2)  Representative  emission  capture 
system  and  add-on  control  device 
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operating  cx>nditions.  You  must  conduct 
the  performance  test  when  the  emission 
capture  system  and  add-on  control 
device  are  operating  at  a  representative 
flow  rate,  and  the  add-on  control  device 
is  operating  at  a  representative  inlet 
concentration.  You  must  record 
information  that  is  necessary  to 
document  emission  capture  system  and 
add-on  control  device  operating 
conditions  during  the  test  and  explain 
why  the  conditions  represent  normal 
operation. 

(b)  You  must  conduct  each 
performance  test  of  an  emission  capture 
system  according  to  the  requirements  in 
§63.3554.  You  must  conduct  each 
performance  test  of  an  add-on  control 
device  according  to  the  requirements  in 
§63.3555. 

S63.3S54    How  do  I  (totermliM  the  smrssion 
caplUr*  systwii  •ffictoncy? 

The  capture  efficiency  of  your 
epiission  capture  system  must  be  100 
percent  to  use  the  control  efficiency/ 
outlet  concentration  option.  You  may 
assume  the  capture  system  efficiency  is 
100  percent  if  both  of  the  conditions  in 
paragraphs  (a)  and  (b)  of  this  section  are 
met. 

(a)  The  capture  system  meets  the 
criteria  in  Method  204  of  appendix  M  to 
40  CFR  part  51  for  a  PTE  and  directs  all 
the  exhaust  gases  from  the  enclosure  to 
an  add-on  control  device. 

(b)  All  coatings  and  thinners  used  in 
the  coating  operation  are  applied  within 
the  capture  system,  and  coating  solvent 
flash-off,  ciiring,  and  drying  occurs 
within  the  capture  system.  This 
criterion  is  not  met  if  parts  enter  the 
open  shop  environment  when  being 
moved  between  a  spray  booth  and  a 
curing  oven. 

163.3555    Howdoldotarminethaouttet 
THC  wnlMlons  and  add-on  control  device 
•mlMion  daatrucUon  or  ramoval  •fHciency? 

You  must  use  the  procedures  and  test 
methods  in  this  section  to  determine 
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either  th(  i  outlet  THC  emissions  or  add- 
on control  device  emission  destruction 
or  removal  efficiency  as  part  of  the 
perform^ce  test  required  by  §  63.3550. 
You  mu^  conduct  three  test  runs  as 
specifiea^in  §  63.7(e)(3),  and  each  test 
run  must  last  at  least  1  hour. 

(a)  For  all  types  of  add-on  control 
devices,  ise  the  test  methods  specified 
in  parag]  aphs  (a)(1)  through  (5)  of  this 
section. 

(1)  Us«  Method  1  or  lA  of  appendix 
A  to  40  ( IFR  part  60,  as  appropriate,  to 
select  sa  npling  sites  and  velocity 
traverse  joints. 

(2)  Us*  Method  2,  2A,  2C,  2D,  2F,  or 
2G  of  appendix  A  to  40  CFR  part  60,  as 
appropriate,  to  measure  gas  volumetric 


flow  rati 
(3)  Us( 
append 
approp 


Method  3,  3 A,  or  3B  of 

A  to  40  CFR  part  60,  as 

te,  for  gas  analysis  to 
determiae  dry  molecular  weight.  You 
may  alsd  use  as  an  alternative  to  Method 
3B,  the  manual  method  for  measuring 
the  oxygfen,  carbon  dioxide,  and  carbon 
monoxide  content  of  exhaust  gas  in 
ANSI/ABME  PTC  19.10-1981.  "'Flue 
and  Exfapust  Gas  Analyses  [Part  10, 
Instruments  and  Apparatus]" 
(incorporated  by  reference,  see  §  63.14). 

(4)  Us  3  Method  4  of  appendix  A  to  40 
CFTl  par :  60  to  determine  stack  gas 
moistun  s. 

(5)  M(  thods  for  determining  gas 
volumel  ric  flow  rate,  dry  molecular 
weight,  md  stack  gas  moisture  must  be 
perform  sd,  as  applicable,  during  each 
test  run, 

(b)  Measure  total  gaseous  organic 
mass  en  lissions  as  carbon  at  the  inlet 
and  out  et  of  the  add-on  control  device 
simultatteously  using  either  Method  25 
or  25A  tf  appendix  A  to  40  CFR  part  6p 
as  specsied  in  paragraphs  (b)(1)  through 
(3)  of  tms  section.  You  must  use  the 
same  method  for  both  the  inlet  and 
outlet  rteasurements. 

(1)  U«e  Method  25  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  s  an  oxidizer,  and  you  expect  emissions. 


Where: 

Mf= Total  gaseous  organic  emissions 
mass  flow  rate,  kg/h. 

Cc =The  concentration  of  organic 
compoimds  as  carbon  in  the  vent 
gas,  as  determined  by  Method  25  or 
Method  25A,  ppmvd. 

Qjd  =  Volxunetric  flow  rate  of  gases 
entering  or  exiting  the  add-on 
control  device,  as  determined  by 
Method  2,  2A,  2C,  2D,  2F,  or  2G, 


the  total  gaseous  organic  concentration 
as  carbon  to  be  more  than  50  ppm  at  the 
control  device  outlet. 

(2)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  an  oxidizer,  and  you  expect 
the  total  gaseous  organic  concentration 
as  carbon  to  be  50  ppm  or  less  at  the 
control  device  outlet. 

(3)  Use  Method  25A  of  appendix  A  to 
40  CFR  part  60  if  the  add-on  control 
device  is  not  an  oxidizer. 

(4)  You  may  use  Method  18  of 
appendix  A  to  40  CFR  part  60  to 
subtract  methane  emissions  fi'om 
meas\u«d  total  gaseous  organic  mass 
emissions  as  carbon. 

(5)  Alternatively,  any  other  test 
method  or  data  that  have  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63. 
appendix  A,  and  approved  by  the 
Administrator  may  be  used. 

(c)  If  two  or  more  add-on  control 
devices  are  used  for  the  same  emission 
stream,  then  you  must  measure 
emissions  at  the  outlet  of  each  device. 
For  example,  if  one  add-on  control 
device  is  a  concentrator  with  an  outlet 
for  the  high-volume  dilute  stream  that 
has  been  treated  by  the  concentrator  and 
a  second  add-on  control  device  is  an 
oxidizer  with  an  outlet  for  the  low- 
volume,  concentrated  stream  that  is 
treated  with  the  oxidizer,  you  must 
measure  emissions  at  the  outlet  of  the 
oxidizer  and  the  high-volume  dilute 
stream  outlet  of  the  concentrator. 

(d)  For  each  test  nm,  determine  th§^  -. 
total  gaseous  organic  emissions  mass 
flow  rates  for  the  inlet  and  outlet  of  the 
add-on  control  device  using  Equation  1 
of  this  section.  If  there  is  more  than  one 
inlet  or  outlet  to  the  add-on  control 
device,  you  must  calculate  the  total 
gaseous  organic  mass  flow  rate  using 
Equation  1  of  this  section  for  each  inlet 
and  each  outlet  and  then  total  all  of  the 
inlet  emissions  and  total  all  of  the  outlet 


Mf=Q^0,(12)  (0.0416)  (iQ-^)  (Eq.  1) 


dry  standard  cubic  meters/hour 
(dacm/h). 

0.0416 1  Conversion  factor  for  molar 
volume,  kg-moles  per  cubic  meter 
(m  )l/m3)  (@  293  Kelvin  (K)  and  760 
mi  limeters  of  mercury  (mmHg)). 

Note:  [f  Mf  is  calculated  in  English  units 
(Ib/h),  t  le  conversion  factor  for  molar  volume 
is  0.002^6  lb-moles  per  cubic  foot  (mol/ft^). 


destruction  or  removal  efficiency  using 
Equation  2  of  this  section. 


F)r 


(e) 
add-on 


DRE  =  100x^"~^^° 


M, 


(Eq.  2) 


each  test  run,  determine  the 
control  device  organic  emissions 


Where: 

DRE  =  Organic  emissions  destruction  or 

removal  efficiency  of  the  add-on 

control  device,  percent. 
Mfi  =  Total  gaseous  organic  emissions 

mass  flow  rate  at  the  inlet(s)  to  the 
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add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 
Mfo  =  Total  gaseous  oi^anic  emissions 
mass  flow  rate  at  the  outlet(s)  of  the 
add-on  control  device,  using 
Equation  1  of  this  section,  kg/h. 
(f)  Detennine  the  emission  destruction 
or  removal  efBciency  of  the  add-on 
control  device  as  the  average  of  the 
efficiencies  determined  in  the  three  test 
nms  and  calculated  in  Equation  2  of  this 
section. 


§63.3666    HowdOl 


epantkig  Hmlte  A«lng  itM  parfonnane* 
tact? 

During  the  performance  test  required 
by  §  63.3550  and  described  in 
§§63.3553,  63.3554,  and  63.3555,  you 
must  establish  the  operating  limits 
reqiiired  by  §  63.3492  according  to  this 
section,  unless  you  have  received 
approval  for  alternative  monitoring  and 
operating  limits  under  §  63.8(f)  as 
specified  in  §63.3492. 

(a)  Thermal  oxidizers.  If  your  add-on 
control  device  is  a  thermal  oxidizer, 
establish  the  operating  limits  according 
to  paragraphs  {a)(l)  and  (2)  of  this 
section. 

(1)  Diiring  the  performance  test,  you 
must  monitor  and  record  the 

"  combustion  temperature  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs.  You  must  monitor  the 
temperature  in  the  firebox  of  the 
thermal  oxidizer  or  immediately 
downstream  of  the  firebox  before  any 
substantial  heat  exchange  occurs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  combustion  temperature 
maintained  dimng  the  performance  test. 
That  average  combustion  temperature  is 
the  minimimi  operating  limit  for  your 
thermal  oxidizer. 

(b)  Ckitalytic  oxidizers.  If  yovur  add-on 
control  device  is  a  catalytic  oxidizer, 
establish  the  operating  hmits  according 
to  either  paragraphs  (b)(1)  and  (2)  or 
paragraphs  (b)(3)  and  (4)  of  this  section. 

(1)  During  the  performance  test,  you 
must  monitor  and  record  the 
temperature  at  the  inlet  to  the  catalyst 
bed  and  the  temperature  difference 
across  the  catalyst  bed  at  least  once 
every  15  minutes  during  each  of  the 
three  test  runs. 

(2)  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the<average  temperature  at  the  inlet  to 
the  catalyst  bed  and  the  average 
temperature  difference  across  the 
catalyst  bed  maintained  dining  the 
performance  test.  The  average 
temperature  difference  is  the  minimiiin 
operating  limit  for  your  catalytic 
oxidizer. 


(3)  As  an  alternative  to  monitoring  the 
temperatiu«  difference  across  the 
catalyst  bed,  you  may  monitor  the 
temperature  at  the  inlet  to  the  catalyst 
bed  and  implement  a  site-specific 
inspection  and  maintenance  plan  for 
your  catalytic  oxidizer  as  specified  in 
paragraph  (b)(4)  of  this  section.  During 
the  performance  test,  you  must  monitor 
and  record  the  temperature  at  the  inlet 
to  the  catalyst  bed  at  least  once  every  15 
minutes  during  each  of  the  three  test 
runs.  Use  the  data  collected  during  the 
performance  test  to  calculate  and  record 
the  average  temperature  at  the  inlet  to 
the  catalyst  bed  during  the  performance 
test.  That  is  the  minimum  operating 
limit  for  your  catalytic  oxidizer. 

(4)  You  must  develop  and  implement 
an  inspection  and  maintenance  plan  for 
your  catalytic  oxidizer(s)  for  which  you 
elect  to  monitor  according  to  paragraph 
(b)(3)  of  this  section.  The  plan  must 
address,  at  a  minimimi,  the  elements 
specified  in  parapaphs  (b)(4)(i)  through 
(iii)  of  this  section. 

(i)  Annual  sampling  and  analysis  of 
the  catalyst  activity  (i.e.,  conversion 
efficiency)  following  the  manufacturer's 
or  catalyst  supplier's  recommended 
procedures. 

(ii)  Monthly  inspection  of  the  oxidizw 
system,  including  the  burner  assembly 
and  fuel  supply  lines  for  problems  and, 
as  necessary,  adjust  the  equipment  to 
assure  proper  air-to-fuel  mixtures. 

(iii)  Annual  internal  and  monthly 
external  visual  inspection  of  the  catalyst 
bed  to  check  for  channeling,  abrasion, 
and  settling.  If  problems  are  foimd,  you 
must  take  corrective  action  consistent 
with  the  manufacturer's 
recommendations  and  conduct  a  new 
performance  test  to  determine 
destruction  efficiency  according  to 
§63.3555. 

(c)  Regenerative  oxidizers.  If  your 
add-on  control  device  is  a  regenerative 
oxidizer,  establish  operating  limits 
according  to  paragraphs  (c)(1)  and  (2)  of 
this  section. 

(1)  You  must  establish  all  applicable 
operating  limits  according  to  paragraphs 
(a)  and  (b)  of  this  section. 

(2)  You  must  submit  a  valve 
inspection  plan  that  documents  the 
steps  taken  to  minimize  the  amount  of 
leakage  during  the  regenerative  process. 
This  plan  can  include,  but  is  not  limited 
to,  routine  inspection  of  key  parameters 
of  the  valve  operating  system  (e.g., 
solenoid  valve  operation,  air  pressiue, 
hydraulic  pressure),  visual  inspection  of 
the  valves  during  internal  inspections, 
and/or  actual  testing  of  the  emission 
stream  for  leakage. 

(d)  Carbon  adsorbers.  If  your  add-on 
control  device  is  a  carbon  adsorber, 
establish  the  operating  limits  according 


to  paragraphs  (d)(1)  and  (2)  of  thi? 
section. 

(1)  You  must  monitor  and  record  the 
total  regeneration  desorbing  gas  (e.g., 
steam  or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  and  the  carbon  bed 
tempoature  after  each  carbon  bed 
regeneration  and  cooling  cycle  for  the 
regeneration  cycle  either  immediately 
preceding  or  immediately  following  the 
performance  test. 

(2)  The  operating  limits  for  your 
carbon  adsorber  are  the  minimmn  total 
desorbing  gas  mass  flow  recorded 
during  the  regeneration  cycle  and  the 
maximum  carbon  bed  temperature 
recorded  after  the  cooling  cycle. 

(e)  Condensers.  If  your  add-on  control 
device  is  a  condenser,  establish  the 
opiating  limits  according  to  paragraphs 
(e)(1)  and  (2)  of  this  section. 

,    (1)  During  the  performance  test, 
monitor  and  record  the  condenser  outlet 
(product  side)  gas  temperature  at  least 
once  every  15  minutes  during  each  of 
the  three  test  runs. 

(2)  Use  the  daU  collected  during  the 
performance  test  to  calculate  and  record 
the  average  condenser  outlet  (product 
side)  gas  temperature  maintained  during 
the  performance  test.  This  average 
condenser  outlet  gas  temperature  is  the 
maximum  operating  limit  for  your 
condenser. 

(f)  Concentrators.  If  your  add-on 
control  device  includes  a  concentrator, 
you  must  establish  operating  limits  for 
the  concentrator  according  to 
paragraphs  (f)(1)  through  (7)  of  this 
section. 

(1)  During  the  performance  test, 
monitor  and  record  the  inlet 
temperature  to  the  desorption/ 
reactivation  zone  of  the  concentrator  at 
least  once  every  15  minutes  during  each 
of  the  three  runs  of  the  performance  test. 

(2)  Use  the  data  collected  diuing  the 
performance  test  to  calculate  and  record 
the  average  temperature.  This  is  the 
minimum  operating  limit  for  the 
desorption/reactivation  zone  inlet 
temperature. 

(3)  During  the  performance  test, 
monitor  and  record  an  indicator(8)  of 
performance  for  the  desorption/ 
reactivation  fan  operation  at  least  once 
every  15  minutes  during  each  of  the 
three  runs  of  the  performance  test  The 
indicator  can  be  speed  in  rpm,  power  in 
amps,  static  pressiu«,  or  flow  rate. 

(4)  Establish  a  suitable  range  for  the 
parameter(s)  selected  based  on  the 
system  design  specifications,  historical 
data,  and/or  data  obtained  concurrent 
with  an  emissions  performance  test. 
This  is  the  operation  limit  range  for  the 
desorption/reactivation  fan  operation. 

(5)  During  the  peifonnance  test, 
monitor  the  rotational  speed  of  the 
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concentiator  at  least  once  every  15 
minutes  during  each  of  the  three  runs  of 
the  performance  test. 

(6)  Use  the  data  collected  diuing  the 
performance  test  to  calculate  and  record 
the  average  rotational  speed.  This  is  the 
miniTniim  operating  limit  for  the 
rotational  speed  of  the  concentrator. 
However,  the  indicator  range  for  the 
rotational  speed  may  be  changed  if  an 
engineering  evaluation  is  conducted  and 
a  determination  made  that  the  change  in 
speed  will  not  afiiect  compliance  with 
the  emission  limit. 

(7)  Develop  and  implement  an 
inspection  and  matntenance  plan  for  the 
concentrator(s)  that  you  elect  to  monitor 
according  to  paragraph  (f)  of  this 
section.  The  plan  must  include,  at  a 
miniTniiTTi,  annual  sampling  and 
analysis  of  the  absorbent  material  (i.e., 
adsorbent  activity)  following  the 
manufacturer's  recommended 
procediuBS. 

(g)  Emission  capture  systems.  For 
each  capture  device  that  is  part  of  a  PTE 
that  meets  the  criteria  of  §  63.3554,  the 
operating  limit  for  a  PTE  is  specified  in 
Table  4  to  this  subpart. 

163.3557  What  ar*  the  requirements  for 
eonthnioiis  paraiiMlM-  monKoring  system 
Installation,  operation,  and  maintenance? 

(a)  General.  You  must  install,  operate, 
and  maintain  each  CPMS  specified  in 
paragraphs  (c),  (e),  (f),  and  (g)  of  this 
section  according  to  paragraphs  (a)(1) 
through  (6)  of  this  section.  You  must 
install,  operate,  and  maintain  each 
CPMS  specified  in  paragraphs  (b)  and 
(d)  of  this  section  according  to 
paragraphs  (a)(3)  through  (5)  of  this 
slBction. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four  equally 
spaced  successive  cycles  of  CPMS 
operation  in  1  hour. 

(2)  You  must  determine  the  average  of 
all  recorded  readings  for  each 
successive  3-hour  period  of  the 
emission  capture  system  and  add-on 
control  device  opei^tion. 

(3)  You  must  record  the  results  of 
each  inspection,  calibration,  and 
validation  check  of  the  CPMS. 

(4)  You  must  maintain  the  CPMS  at 
all  times  and  have  available  necessary 
parts  for  routine  repairs  of  the 
monitoring  equipment. 

(5)  You  must  operate  the  CPMS  and 
collect  emission  capture  system  and 
add-on  control  device  parameter  data  at 
all  times  that  a  controlled  coating 
operation  is  operating,  except  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
^r  control  activities  (including,  if 


applicable,  calibration  checks  and 
required  pero  and  span  adjustments). 

(6)  Yotl  must  not  use  emission  capture 
system  oi  •  add-on_control  device 
paramete  r  data  recorded  during 
monitori  ig  malfunctions,  associated 
repairs,  c  ut  of  control  periods,  or 
required  quaUty  assurance  or  control 
activities  when  calculating  data 
averages  You  must  use  all  the  data 
collected  during  all  other  periods  in 
calculati]  ig  the  data  averages  for 
determin  ing  compliance  with  the 
emission  capture  system  and  add-on 
control  d  svice  operating  limits. 

(7)  A  n  lonitoring  malfunction  is  any 
sudden,  nfrequent,  not  reasonably 
preventable  failure  of  the  CPMS  to 
provide :  alid  data.  Monitoring  failures 
that  are  c  aused  in  part  by  poor 
mainteni  nee  or  careless  operation  are 
not  malfi  inctions.  Any  period  for  which 
the  monsoring  system  is  out  of  control 


and  data 


are  not  available  for  required 


calculations  is  a  deviation  from  the 
monitoring  requirements. 

(b)  Ckn  <ture  system  bypass  line.  You 
must  me  it  the  requirements  of 
paragrap  i  (b)(1)  or  (2)  of  this  section  for 
each  emission  capture  system  that 
contains  ibypass  lines  that  could  divert 
emissions  away  from  the  add-on  control 
device  td  the  atmosphere. 

(1)  Pnnerly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
The  flow  indicator  shall  be  installed  at 
the  entra  oce  to  any  bypass  line. 

(2)  Sec  ure  the  bypass  line  valve  in  the 
nondive  ting  position  with  a  car-seal  or 
lock-and  -key  type  configuration.  A 
visual  iiKpection  of  the  ^eal  or  closure 
mechanipm  ^all  be  performed  at  least 
once  evary  month  to  ensure  the  valve  is 
maintained  in  the  nondiverting 
position!  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 

(c)  Tbkrmal  oxidizers  and  catalytic 
oxidizers.  If  you  are  using  a  thermal 
oxidizenor  catal)rtic  oxidizer  as  an  add- 
on control  device  (including  those  used 
with  coi^centxators  or  with  carbon 
adsorbets  to  treat  desorbed  concentrate 
streanis)L  you  must  comply  with  the 
requiren^ents  in  paragraphs  (c)(1) 
through  1(3)  of  this  section. 

(1)  Fo^  a  thermal  oxidizer,  install  a  gas 
tempera  lue  monitor  in  the  firebox  of 
the  then  aal  oxidizer  or  in  the  duct 
immedii  itely  downstream  of  the  firebox 
before  aj  ly  substantial  heat  exchange 
occurs. 

(2)  Fo  -  a  catalytic  oxidizer,  install  a 
gas  tem]  lerattire  monitor  according  to 
paragraph  (c)(2)(i)  or  (ii)  of  this  section. 

(i)  If  y  Du  establish  operating  limits 
accbrdil  g  to  §  63.3556(b)(1)  and  (2), 
then  yoi  i  must  install  the  gas 
tempera  ture  monitors  both  upstream 


and  downstream  of  the  catalyst  bed.  The 
temperature  monitors  must  be  in  the  gas 
stream  at  the  inlet  to  and  the  outlet  of 
the  catalyst  bed  to  measure  the 
temperature  difference  across  the  bed. 

(ii)  If  you  establish  operating  limits 
according  to  §63.a556(b)(3)  and  (4), 
then  you  must  install  a  gas  temperatiue 
monitor  upstream  of  the  catalyst  bed. 
The  temperature  monitor  must  be  in  the 
gas  stream  at  the  inlet  to  the  catalyst  bed 
to  measure  the  temperatujre. 

(3)  For  all  thermal  oxidizers  and 
catalytic  oxidizers,  you  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)(i)  through  (ii)  of  this  section  for 
each  gas  temperature  monitoring  device. 

(i)  Locate  tne  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(ii)  Use  a  temperature  sensor  with  a 
minimum  accuracy  of  ±1.2  degrees 
Celsius  or  ±1  percent  of  the  temperature 
value  in  degrees  Celsius,  whichever  is 
larger. 

(d)  Carbon  adsorbers.  If  you  are  using 
a  carbon  adsorber  as  an  add-on  control 
device,  you  must  monitor  the  total 
regeneration  desorbing  gas  (e.g.,  steam 
or  nitrogen)  mass  flow  for  each 
regeneration  cycle,  the  carbon  bed 
temperature  after  each  regeneration  and 
cooling  cycle,  and  comply  with 
paragraphs  (a)(3)  through  (5)  and  (d)(1) 
and  (2)  of  this -section. 

(1)  The  regeneration  desorbing  gas 
mass  flow  monitor  must  be  an 
integrating  device  having  an  accuracy  of 
±10  percent  capable  of  recording  the 
total  regeneration  desorbing  gas  mass 
flow  for  each  regeneration  cycle. 

(2)  The  carbon  bed  temperatiire 
monitor  must  have  a  minimum  acciu^cy 
of  ±1.2  degrees  Celsius  or  ±1  percent  of 
the  temperature  value  in  degrees 
Celsius,  whichever  is  larger,  and  must 
be  capable  of  recording  the  temperature 
within  15  minutes  of  completing  any 
carbon  bed  cooling  cycle. 

(e)  Condensers.  If  you  are  using  a 
condenser,  you  must  monitor  the 
condenser  outlet  (product  side)  gas 
temperatiue  and  comply  with 
paragraphs  (a)  and  (e)(1)  and  (2)  of  this 
section. 

(1)  The  gas  temperature  monitor  must 
have  a  minimum  accuracy  of  ±1.2 
degrees  Celsius  or  ±1  percent  of  the 
temperature  value  in  degrees  Celsius, 
whichever  is  larger. 

(2)  The  temperature  monitor  must 
provide  a  continuous  gas  temperature 
record. 

(f)  Concentrators.  If  you  are  using  a 
concentrator  such  as  a  zeolite  wheel  or 
rotary  carbon  bed  concentrator,  you 
must  comply  with  the  requirements  in 
paragraphs  (f)(1)  through  W  of  this 
section. 
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(1)  You  must  install  a  temperature 
monitor  at  the  inlet  to  the  desorption/ 
reactivation  zone  of  the  concentrator. 
The  temperature  monitor  must  meet  the 
requirements  in  paragraphs  (a)  and 
(c)(3)  of  this  section. 

(2)  You  must  select  an  indicator(s)  of 
performance  of  the  desorption/ 
reactivation  fan  operation,  such  as 
speed,  power,  static  pressure,  or  flow 

,  rate. 

(3)  You  must  monitor  the  rotational 
speed  of  the  concentrator  in  revolutions 
per  hour. 

(4)  You  must  verify  the  pwformance 
of  the  adsorbent  material  by  examining 
representative  samples  and  testing 
adsorbent  activity  per  the 
manufactur«''s  recommendations. 

Other  Reqniremaits  and  Infiarmatiim 

163.3660    WholmplwiwnUandanforcM 
thiswjbpwt? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA),  or  a  delegated  authority  such  as 
your  State,  local,  or  tribal  agency.  If  the 
Administrator  has  delegated  authority  to 
yoitt  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  EPA,  has 
the  authority  to  implement  and  enforce 
this  subpart.  You  should  contact  yoiu- 
EPA  Regional  OfBce  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
aState,  local,  or  tribal  agency  imder  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the  EPA 

"  Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
work  practice  standards  in  §63.3493. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.3561    WhM  ctonnitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  CAA,  in  40  CFR  63.2,  and 
in  this  section  as  follows: 

Add-on  control  means  an  air  pollution 
control  device,  such  as  a  thermal 
oxidizer  or  carbon  adsorber,  that 


reduces  pollution  in  an  air  stream  by 
destruction  or  removal  before  discharge 
to  the  atmosphere. 

Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
of  bonding  two  surfaces  together. 
Aerosoican  means  any  can  into 
which  a  pressurized  aerosol  product  is 
packaged. 

Aseptic  coating  means  any  coating 
that  must  withstand  high  temperature 
steam,  chemicals,  or  a  combination  of 
both  used  to  sterilize  food  cans  prior  to 
filling. 

Can  body  means  a  formed  metal  can, 
excluding  the  unattached  end(s). 

Can  end  means  a  can  part 
manufectured  from  metal  substrate 
equal  to  or  thinner  than  0.3785 
millimeters  (mm)  (0.0149  inch)  for  the 
purpose  of  sealing  the  ends  of  can 
bodies  including  nonmetal  or  composite 
can  bodies. 

Capture  device  means  a  hood, 
enclosure,  room,  floor  sweep,  or  other 
means  of  containing  or  collecting 
emissions  and  directing  those  emissions 
into  an  add-on  air  pollution  control 
device. 

Capture  efficiency  or  capture  system 
efficiency  means  the  portion  (expressed 
as  a  percentage)  of  the  pollutants  from 
an  emission  source  that  is  delivered  to 
an  add-on  control  device. 

Capture  system  means  one  or  more 
capture  devices  intended  to  collect 
emissions  generated  by  a  coating 
operation  in  the  use  of  coatings  or 
cleaning  materials,  both  at  the  point  of 
application  and  at  subsequent  points 
where  emissions  from  the  coatings  or 
cleaning  materials  occxtt,  such  as  flash- 
off,  dr5dng,  or  curing.  As  used  in  this 
subpart,  multiple  capture  devices  that 
collect  emissions  generated  by  a  coating 
operation  are  considered  a  single 
captitte  system. 

Cleaning  material  means  a  solvent 
used  to  remove  contaminants  and  other 
materials  such  as  dirt,  grease,  oil,  and 
dried  or  wet  coating  (e.g.,  depainting) 
from  a  substrate  before  or  after  coating 
application  or  from  equipment 
associated  with  a  coating  operation, 
such  as  spray  booths,  spray  gims,  racks, 
tanks,  and  hangers.  Thus,  it  includes 
any  cleaning  material  used  on  substrates 
or  equipment  or  both. 

Coating  means  a  material  appUed  to  a 
substrate  for  decorative,  protective,  or 
functional  purposes.  Sudi  materials 
include,  but  are  not  limited  to,  paints, 
sealants,  caulks,  inks,  adhesives,  and 
raaskants.  Fusion  pastes,  ink  jet 
markings,  mist  solutions,  and 
lubricants,  as  well  as  decorative, 
protective,  or  functional  materials  that 
consist  only  of  protective  oils  for  metal, 
acids,  bases,  or  any  combination  of 


these  substances,  are  not  considered 
coatings  for  the  purposes  of  this  subpart. 

Coating  operation  means  equipment 
tised  to  apply  coating  to  a  metal  can  or 
end  (including  decorative  tins),  or  metal 
crown  or  closure,  and  to  dry  or  cxire  the 
coating  after  application.  A  coating 
operation  always  includes  at  least  the    • 
point  at  which  a  coating  is  applied  and 
all  subsequent  points  in  the  afiected 
source  where  organic  HAP  emissions 
from  that  coating  occur.  There  may  be 
multiple  coating  operations  in  an 
affected  soiuT:e.  Coating  application 
with  hand-held  nonrefillable  aerosol 
containers,  touch-up  markers,  or 
marking  pens  is  not  a  coating  operation 
for  the  purposes  of  this  subpart. 

Coatmg  solids  means  the  nonvolatile 
portion  of  a  coating  that  makes  up  the 
dry  film. 

Continuous  parameter  monitoring 
system  (CPMS)  means  the  total 
equipment  that  may  be  required  to  meet 
the  data  acquisition  and  availability 
requirements  of  this  subpart;  used  to 
sample,  condition  (if  applicable), 
analyze,  and  provide  a  record  of  coating 
operation,  capture  system,  or  add-on 
control  device  parameters. 

Controlled  coating  operation  means  a 
coating  operation  from  which  some  or 
all  of  the  organic  HAP  emissions  are 
routed  through  an  emission  capture 
system  and  add-on  control  device. 

Crowns  and  closures  means  steel  or 
aluminum  coverings  such  as  bottle  caps 
and  jar  lids  for  containers  other  than  can 
ends. 

Decorative  tin  means  a  single-walled 
container,  designed  to  be  covered  or 
imcovered  that  is  manufactiued  from 
metal  substrate  equal  to  or  thinner  than 
0.3785  mm  (0.0149  inch)  and  is 
normally  coated  on  the  exterior  surface 
with  decorative  coatings.  Decorative  tins 
may  contain  foods  but  are  not 
hermetically  sealed  and  are  not  subject 
to  food  processing  steps  such  as  retort 
or  pasteurization.  Interior  coatings  are 
not  usually  applied  to  protect  the  metal 
and  contents  from  chemical  interaction. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart  or  an  owner  or  operator  of  such 
asoiut:e: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including  but  not  limited  to  any 
emission  limit,  operating  limit,  or  woA. 
practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
penult  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
operating  limit,  or  work  practice 
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standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction  regardless  of 
whether  or  not.such  failure  is  permitted 
by  this  subpart. 

Drum  means  a  cylindrical  metal 
container  with  walls  of  29  gauge  or 
thicker  and  a  capacity  greater  than  45.4 
liters  112  gal). 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Enclosure  means  a  structure  that 
surrounds  a  source  of  emissions  and 
captiues  and  directs  the  emissions  to  an 
add-on  control  device. 

End  coating  means  the  application  of 
end  seal  compound  or  repair  spray  on 
can  ends  during  manufactiuing. 

End  seal  compound  means  the 
coating  applied  onto  ends  of  cans  that 
functions  to  seal  the  end(s)  of  a  can  to 
the  can  body. 

Exempt  compound  means  a  specific 
compound  that  is  not  considered  a  VOC 
due  to  neghgible  photochemical 
reactivity.  The  exempt  compounds  are 
listed  in  40  CFR  51.100(s). 

Food  can  means  any  can 
manufactured  to  contain  edible 
products  and  designed  to  be 
hermetically  sealed.  Does  not  include 
decorative  tins. 

Fusion  paste  means  a  material  used  to 
attach  nozzles  and  other  miscellaneous 
parts  to  general  line  cans. 

General  line  can  means  any  can 
manu&ctured  to  contain  inedible 
products.  Does  not  include  aerosol  cans 
or  decorative  tins. 

Inkjet  marking  means  the  ink  amd 
makeup  fluid  used  for  date  code  and 
other  identification  markings  on  a  can 
for  the  marking  on  a  can  indicating 
when  food  in  a  can  has  completed  the 
retort  process. 

Inside  spray  means  a  coating  sprayed 
on  the  interior  of  a  can  body  to  provide 
a  protective  film  between  the  can  and  its 
contents. 

Lubricant  means  an  organic  liquid 
used  as  a  lubricating  agent  to  facilitate 
the  handling  and  fabrication  (e.g.,  tab 
making,  stamping,  or  necking)  of  can 
bodies  or  ends. 

Manufacturer's  formulation  data 
means  data  on  a  material  (such  as  a 
coating)  that  are  supplied  by  the 
material  manufacturer  based  on 
knowledge  of  the  ingredients  used  to 
manufoctqre  that  material,  rather  than 
based  on  testing  of  the  material  with  the 
test  methods  specified  in  §  63.3521. 
Manufacturer's  formulation  data  may 
include,  but  are  not  limited  to, 
information  on  density,  organic  HAP 
content,  volatile  organic  matter  content, 
and  coating  solids  content. 

Mass  fraction  of  organic  HAP  means 
the  ratio  of  the  mass  of  organic  HAP  to 


the  masstof  a  material  in  which  it  is 
containe  I,  expressed  as  kg  of  organic 
HAP  per  kg  of  material. 

Metal  can  means  a  single-walled 
containef  manufactured  from  metal 
substrate!  equal  to  or  thinner  than  0.3785 
mm  (0.0^49  inch). 

Mist  sc  lution  means  a  hydrocarbon  or  . 
aqueous  solution  used  as  an  application 
aid  with  solvent-based  or  waterbome 
end  seal  compounds  to  prevent 
compoui  d  accumulation  on  the  lining 
nozzle. 

Month  means  a  calendar  month  or  a 
pre-spec:  Red  period  of  28  days  to  35 
days  to  a  low  for  flexibility  in 
recordke  ;ping  when  data  are  based  on 
a  businei  s  accounting  period. 

Nonas  iptic  coating  means  any  coating 
that  is  n(  t  subjected  to  high  temperature 
steam,  cl  emicals,  or  a  combination  of 
both  to  s  erilize  food  cans  prior  to 
filling. 

One  ai  d  two-piece  draw  and  iron  can 
means  a  steel  or  aluminum  can 
manufac  uied  by  the  draw  and  iron 
process.  Includes  two-piece  beverage 
cans,  twtt-piece  food  cans,  and  one- 
piece  aeoisol  cans. 

One-piece  aerosol  can  means  an 
aerosol  (xua  formed  by  the  draw  and  iron 
process  e>  which  no  ends  are  attached 
and  a  valve  is  placed  directly  on  top. 

Organic  HAP  content  means  the  mass 
of  organic  HAP  per  volume  of  coating 
solids  for  a  coating,  calculated  using 
Equatiod  1  of  §  63.3521.  The  organic 
HAP  content  is  determined  for  the 
coating  i^  the  condition  it  is  in  when 
received  from  its  manufacturer  or 
supplier  and  does  not  account  for  any 
alteration  after  receipt. 

Pcu7  means  a  cylindrical  or 

lar  metal  container  with  walls 
of  29  gauge  or  thicker  and  a  capacity  of 
7.6  to  4514  Uters  (2  to  12  gal)  (for 
exampla  bucket). 

Permcmient  total  enclosure  (PTE). 
means  a  permanently  installed 
enclosui|e  that  meets  the  criteria  of 
Method  &04  of  appendix  M,  40  CFR  part 
51,  for  aPTE  and  that  directs  all  the 
exhaust  gases  from  the  enclosure  to  an 
add-on  c  ontrol  device. 

Protec  live  oil  means  an  oiganic 
material  that  is  applied  to  metal  for  the 
purpose  of  providing  lubrication  or 
protection  from  corrosion  without 
forming  ^  solid  film.  This  definition  of 
protective  oil  includes,  but  is  not 
limited  fo,  lubricating  oils,  evaporative 
oils  (including  those  that  evaporate 
completely),  and  extrusion  oils. 

Aepoir  spray  means  a  spray  coating 
for  post-jformed  easy-open  ends  to 
provide  additional  protection  in  the 
scored  a  reas  by  covering  breaks  at  the 
score  lo(  ation  or  to  provide  an 
additioE  al  layer  of  protective  coating  on 


the  interior  of  the  end  for  corrosion 
resistance. 

Research  or  laboratory  equipment 
means  any  equipment  that  is  being  used 
to  conduct  research  and  development  of 
new  processes  and  products,  when  such 
equipment  is  operated  under  the  close 
supervision  of  technically  trained 
personnel  and  is  not  engaged  in  the 
manufacture  of  final  or  intermediate 
products  for  commercial  purposes, 
except  in  a  de  minimis  manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Sheetcoating  means  a  can 
manufactiuing  coating  process  that 
involves  coating  of  flat  metal  sheets 
before  they  are  formed  into  cans. 

Side  seam  stripe  means  a  coating 
applied  to  the  interior  and/or  exterior  of 
the  welded  or  soldered  seam  of  a  three- 
piece  can  body  to  protect  the  exposed 
metal. 

Startup,  initial  means  the  first  time 
equipment  is  brought  online  in  a 
facility. 

Surface  preparation  means  use  of  a 
cleaning  material  on  a  portion  of  or  all 
of  a  substrate.  That  includes  use  of  a 
cleaning  material  to  remove  dried 
coating  which  is  sometimes  called 
"depainting."  - 

Temporary  total  enclosure  (TTE) 
means  an  enclosiire  constructed  for  the 
purpose  of  measuring  the  captiue 
efficiency  of  pollutants  emitted  from  a 
given  source  as  defined  in  Method  204 
of  appendix  M,  40  CFR  part  51. 

Tnirmer  means  an  organic  solvent  that 
is  added  to  a  coating  after  the  coating  is 
received  froni.the  supplier. 

Three-piece  aerosol  can  means  a  steel 
aerosol  can  formed  by  the  three-piece 
can  assembly  process  manufactiu^d  to 
contain  food  or  nonfood  products. 

Three-piece  can  assenibly  means  the 
process  of  forming  a  flat  metal  sheet  into 
a  shaped  can  body  which  may  include 
the  processes  of  necking,  flanging, 
beading,  and  seaming  and  application  of 
a  side  seam  stripe  and/or  an  inside 
spray  coating. 

Three-piece  food  can  means  a  steel 
can  formed  by  the  three-piece  can 
assembly  process  manufactiu«d  to 
contain  edible  products  and  designed  to 
be  hermetically  sealed. 

Total  volatile  hydrocarbon  (TVH) 
means  the  total  amount  of  nonaqueous 
volatile  organic  matter  determined 
according  to  Methods  204  and  204A 
through  2D4F  of  appendix  M  to  40  CFR 
part  51  and  substituting  the  term  TVH 
each  place  in  the  methods  where  the 
term  VOC  is  used.  The  TVH  includes 
both  VOC  and  non-VOC. 

Two-piece  beverage  can  means  a  two- 
piece  draw  and  iron  can  manufactiued 
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to  contain  drinkable  liquids  such  as 
beer,  soft  drinks,  or  fruit  juices. 

Two-piece  food  can  means  a  steel  or 
aluminum  can  manufactined  by  the 
draw  and  iron  process  and  designed  to 
contain  edible  products  other  than 
beverages  and  to  be  hermetically  sealed. 

Uncontrolled  coating  operation  means 
a  coating  operation  from  which  none  of 


the  organic  HAP  emissions  are  routed 
through  an  emission  capture  system  and 
add-on  control  device. 

Volatile  organic  compound  (VOC) 
means  any  compoimd  defined  as  VOC 
in40CFR51.1tK){s). 

Volume  fraction  of  coating  solids 
means  the  ratio  of  the  volume  of  coating 
solids  (also  known  as  voliune  of 


nonvolatiles)  to  the  voliune  of  coating; 
liters  of  coating  solids  per  liter  of 
coating. 

Wastewater  means  water  that  is 
generated  in  a  coating  operation  and  is 
collected,  stored,  or  treated  prior  to 
being  discarded  or  discharged. 

Tables  to  Subpart  KKKK  of  Part  63 


TABLE  1  TO  SUBPART  KKKK  OF  PART  63.-EMISSION  LIMITS  FOR  NEW  OR  RECONSTRUCTED  AFFECTED  SOURCES 
[You  must  cofr^.ty  With  the  emisskxilknits  that  apply  to  your  affected  source  in  the  fol^  table  asrequired  by  §63.3490(a)  through  (c>] 


If  you  apply  surface  coatings  to  metel  cans  or 
metal  can  parts  in  this  sut>category  .  . 


1.  One  and  two-piece  draw  and  iron  can  body 
coating. 


Then  for  all  coatings  of  this  type  . 


2.  Sheetcoating  

3.  Three-piece  can  assembly 


4.  End  coating 


a.  Two-piece  beverage  cans— all  coatings 

b.  Two-piece  food  cans— all  coatings 

c.  One-piece  aerosol  cans— all  coatings 

Sheetcoatir)g  

a.  Inside  spray  !."..!!!!!!!!."!!!! 

b.  Aseptic  side  seam  stripes  on  food  carts  ..... 

c.  Nonaseptic  side  seam  stripes  on  food  cans 

d.  Side  seam  stripes  on  general  line  nonfood 
cans. 

e.  Side  seam  stripes  on  aerosol  cans 

a.  Aseptic  end  seal  compounds  

b.  Nonaseptic  end  seal  compounds 

c.  Repair  spray  coatings 


You  must  meet  ttw  foHowing  organic  HAP 
emission  limit  in  kg  HAP/liter  s(Ms  (lbs  HAP/ 
gal  solids):  >,•> 


0.04  (0.31). 
0.06  (0.50). 
0.08  (0.65). 
0.02  (0.17). 
0.12(1.03). 
1.48  (12.37). 
0.72  (5.96). 
1.18(9.84). 

1.46(12.14). 
0.06  (0.54). 
0.00  (0.00). 
0.64  (5.34). 


TABLE  2  TO  SUBPART  KKKK  OF  PART  63.-EMISSION  LIMITS  FOR  EXISTING  AFFECTED  SOURCES 
[You  must  comply  With  the  emission  limits  that  apply  to  your  affected  source  in  the  foltowing  table  as  required  by  §^^^ 


If  you  apply  surface  coatings  to  metal  cans  or 
metal  can  parts  in  this  subcategory  .  . 


1.  One  and  two-piece  draw  and  iron  can  body 
coating. 


2.  Sheetcoating  

3.  Three-piece  can  assembly 


4.  End  coating 


Then  for  all  coatings  of  this  type 


a.  Two-piece  beverage  cans— all  coatings 

b.  Two-piece  food  cans— all  coatings 

c.  One-piece  aerosol  cans— all  coatings 

Sheetcoating 

a.  Inside  spray  

b.  Aseptic  side  seam  stripes  on  food  cans 

c.  Nonaseptic  side  seam  stripes  on  food  cans 

d.  Side  seam  stripes  on  general  line  nonfood 
cans. 

e.  Side  seam  stripes  on  aerosol  cans 

a.  Aseptic  end  seal  compourids  

b.  Nonaseptic  end  seal  compounds 

c.  Repair  spray  coatings 


You  must  meet  the  following  organic  HAP 
emission  Hmrt  in  kg  HAP/Wer  scMds  (lbs  HAP/ 
galsolkte):>,  f 


0.07  (0.59). 
0.06  (0.51). 
0.12  (0.99). 
0.03  (0.26). 
929  (2.43). 
1.94  (16.16). 
0.79  (6.57). 
1.18(9.84). 

1.46  (12.14). 
0.06  (0.54). 
0.00  (0.00). 
2.06(17.17). 


^^sw^d^sssi^^^'Tsrsrsc^^ 

TABLE  3  TO  SUBPART  KKKK  OF  PART  63.-EMISSION  UMITS  FOR  AFFECTED  SOURCES  USING  TME  CONTROL  EFRCIENCY/ 

Outlet  Concentration  Compliance  Option 

[You  must  comply  with  the  emission  limits  that  apply  to  your  affected  source  in  the  foHowing  table  as  required  by  §63.3490(d)] 

21W ^^OT  t?*"^  *«»'  "«  of  the  following  by  using  an  emissions 


Kyou  use  the  control  effkaency/ouflet  concentration  option  to  comply 
with  the  emission  limitations  for  any  coating  operation(s) ... 

1.  in  a  new  or  reconstnjcted  affected  source  


2.  in  an  existing  affected  source 


•You  may  choose  to  subtract  methane  from  THC  as  carbon  measurements. 


a.  reduce  emissfons  of  total  HAP,  measured  as  THC  (as  carbon)  •  bv 
97  percent;  or  ' 

b.  limit  emissions  of  total  HAP,  measured  as  THC  (as  carbon)  •  to  20 
ppmvd  at  the  control  devne  outiet  and  use  a  PTE. 

a.  reduce  emissfons  of  total  HAP,  measured  as  THC  (as  carbon)  •  bv 
95  percent;  or  "     ' 

b.  limit  emissfons  of  total  HAP,  measured  as  THC  (as  carbon),*  to  20 
ppmvd  at  the  control  devk»  outiet  and  use  a  PTE. 
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TABLE  4  TO  Subpart  KKKK  of  Part  63.— Ope  rating  Limits  if  Using  the  Emission  Rate  with  Add-on  Controls 
'Option  or  the  Control  Efficiency/Outlet  Concentration  Compuance  Option 

[K  you  are  required  to  comply  with  operating  limits  by  §  83.3492,  you  must  comply  with  the  applicat)le  operating  limits  in  the  following  table] 


For  the  following  device 


You  must  meet  Vhlp  following  operating  limit . 


And  you  must  demonstrate  continuous  compliance 
with  the  operating  limit  t)y  .  .  . 


1.  Thermal  oxidizer 


2.  Catalytic  oxidizer 


3.  Regenerative  oxidizers 


4.  Carbon  adsorber 


5.  Condenser 


a.  The  average  i^mbustion  temperature  in  each 
3-hour  block  pe  iod  must  not  fall  below  the  com- 
buston  tempeniture  limit  established  according 
to  §  63.3546(a)  pr  §  63.3556(a). 


a.  The  average 
catalyst  bed  in 
below  the  teni>erature 
lished      accon  ing 
§  63.3556(b)(2); 


temperature  differerK^e  across  the 

sach  3-hour  period  does  not  fall 

difference  limit  estat>- 

to      §  63.3546(b)(2)      or 

or 


b.  The  average  temperature  measured  at  the  inlet 
to  the  catalyst  bed  in  each  3-hour  block  period 
must  not  fall  b^tow  the  limit  established  accord- 
ing to  §63.354^b)  or  §  63.3556(b);  and 


c.  Develop  and'  implement  an  inspection  and 
maintenance  plan  according  to  §  63.3546(b)(4) 
or§63.3556(b)|4). 


a.  Devekip  and  Inplement  a  valve  inspection  plan 
according  to  §|63.3546(c)  or  §  63.3546(c);  and 
eitfier 


b.  If  you  are  us\nb  a  regenerative  thermal  oxidizer, 
folk>w  the  operating  limits  according  to  1.a  of 
this  tat)le;  or 

c.  If  you  are  us|ng  a  regenerative  catalytk:  oxi- 
dizer, foHow  tie  operating  limits  according  to 
item  2.a  of  this,tat>le. 

a.  The  total  reteneratk>n  desorbing  gas  {e.g., 
steam  or  nitrogen)  mass  flow  for  each  cart>on 
bed  regeneratnn  cycle  must  not  fail  t>elow  the 
total  regeneratfvi  desorbing  gas  mass  flow  limit 
establistied  Recording  to  §  63.3546(d)  or 
§  63.3556(d). 

b.  The  temperature  of  the  carbon  bed,  after  com- 
pleting each  rebeneration  and  any  cooling  cycle, 
must  not  exceed  ttie  cartx>n  t)ed  temperature 
limit  estat)iishfd  according  to  §  63.3546(d)  or 
§  63.3556(d) 


a.  The  average  condenser  outlet  (product  skle) 
gas  temperatu  e  in  each  3-hour  period  must  not 
exceed  Vne  tomperature  limit  established  ac- 
cording to  §62  3546(e)  or  §  63.3556(e). 


i.  Collecting  the  combustion  temperature  data  ac- 
cording to  §  63.3547(c)  or  §  63.3557(c); 

ii.  Reducing  the  data  to  3-hour  bkx^k  averages; 
and 

iii.  Maintaining  the  3-hour  bhdk  average  combus- 
tion temperature  at  or  above  the  temperature 
limit  established  aooorcKng  to  §  63.3546(a)  or 
§  63.3556(a). 

i.  Collecting  the  temperature  data  acconfing  to 
§63.3547(0)  or  §  63.3578(c); 

ii.  Reducing  ttie  data  to  3-hour  bkx^k  averages; 
and 

iii.  Maintaining  the  3-hour  block  average  tempera- 
ture difference  at  or  above  the  temperature  dif- 
ference limit  established  according  to 
§63.3546(bK2)  or  §  63.3556(b)(2). 

i.  Collecting  the  temperature  data  according  to 
§  63.3547(c)  or  §63.3557(0);  and 

ii.  Reducing  the  data  to  3-hour  block  averages, 
and 

iii.  Maintaining  the  3-hour  bkx:k  average  tempera- 
ture at  the  inlet  to  tfie  catalyst  bed  at  or  above 
the  temperature  limit  established  according  to 
§  63.3546(b)  or  §  63.3556(b). 

Maintaining  an  up-to-date  inspectkxi  plan,  records 
of  annual  catalyst  activity  checks,  records  of 
monthly  inspections  of  the  oxkjizer  system,  and 
records  of  the  annual  internal  inspections  of  the 
catalyst  bed.  If  a  problem  is  discovered  during  a 
monthly  or  annual  inspectk>n  required  by 
§  63.3546(b)(4)  6r  §  63.3556(b)(4),  you  must 
take  corrective  actkxt  as  soon  as  practuat>le 
consistent  with  the  manufacturer's  recommenda- 
tions. 

Maintaining  an  up-to-date  valve  inspectkxi  plan.  If 
a  problem  is  discovered  during  an  inspectkxi  re- 
quired by  §  63.3556(c),  or  §  63.3556(c),  you 
must  take  corrective  actk>n  as  soon  as  soon  as 
practnable. 

See  all  applicable  items  in  1  .a  of  this  table. 


-See  all  appUcable  items  In  2.a,  2.b,  and  2.c  of  this 
table. 

i.  Measuring  the  total  regeneratton  desoitxng  gas 
(e.^.,  steam  or  nitrogen)  mass  ftow  for  each  re- 
generatkxi  cycle  according  to  §  63.3547(d)  or 
§  63.3557(d);  and 

ii.  Maintaining  the  total  regeneratk>n  desorbing  gas 
mass  flow  at  or  above  the  mass  ftow  limit. 

i.  Measuring  the  temperature  of  ttie  caiton  bed, 
after  completing  each  regeneratkxi  and  any 
coding  cyde,  according  to  §  63.3547(d)  or 
§  63.3557(d);  and 

ii.  Operating  the  cartxxi  beds  such  that  each  car- 
txxi  bed  is  not  returned  to  servne  until  com- 
pleting each  regeneratkxi  and  any  cooling  cycle 
until  tfie  recorded  temperature  of  the  cartxxi 
bed  is  at  or  bekm  the  temperature  limit.  ~ 

i.  Collecting  itie  condenser  outlet  (product  skje) 
gas  temperature  according  to  §  63.3547(e)  or 
§  63.3557(e): 

ii.  Reducing  the  data  to  3-hour  t>k>ck  averages; 
and 

iii.  Maintaining  the  3-hour  bkx^k  average  gas  tem- 
perature at  the  outlet  at  or  t>ek>w  tfie  tempera- 
ture limit. 


Federal  Register/Vol.  68.  No.  219/Thursday.  November  13,  2003/Rules  and  Regulations 


64477 


TABLE  4  TO  Subpart  KKKK  of  Part  63.-Operating  Umits  if  Using  the  Emission  Rate  with  Ad[w>i  CowTRn. « 

OPTION  OR  THE  CONTROL  EFFICIENCY/OUTLET  CONCENTRATION  CC^T^E^^rl^^ZS^^ 
[If  you  are  required  to  comply  with  operating  limits  by  §63.3492.  yo.  must  comply  with  the  applicable  operating  Hmits  in  the  foMowing  tablel 


For  the  following  device 


6.    Concentrators,     including    zeolite 
wheels  and  rotary  carbon  absorbers. 


You  must  rrieet  the  following  operating  limit . 


a.  The  average  inlet  temperature  measured  from 
the  desorplion  reactivation  zone  in  each  3-hour 
block  period  must  not  fall  below  the  Kmit  estab- 
lished according  to  §  63.3546(f)  or  §  63.3556(f). 

b.  The  indicator  of  performance  for  the  desorption 
reactivation  fan  operation  in  each  3-hour  blocfc 
period  must  not  fall  outside  of  ttie  range  estab- 
lished according  to  §  63.3547(f)  or  §  63.3556(f). 

c.  The  nominal  rotational  speed  of  the  concen- 
trator in  each  3-hour  block  period  must  not  faH 
below  the  speed  established  according  to 
§  63.3546(f)  or  §  63.3556(0. 


d.  Devek>p  and  implement  an  inspection  and 
maintenance  plan  according  to  §  63.3546(f)(3) 
or§63.3556(fK3).  -^—^/x 


And  you  must  demonstrate  continuous  compliance 
with  ttie  operating  limit  by  .  .  . 


<^ 


7.  Emission  capture  system  that  is  a 
PTE  according  to  §  63.3544(a)  or 
§  63.3554(a). 


8.  EmissKHi  capture  system  that  is  not 
a  PTE  according  to  §  63.3544(a). 


a.  The  direction  of  the  air  flow  at  all  times  must  be 
into  the  enckjsure;  and  either 


b.  The  average  facial  vekxaty  of  air  through  all 
natural  draft  openings  in  the  enclosure  must  be 
at  least  200  feet  per  minute;  or 

c.  The  pressure  drop  across  the  enctosure  must 
be  at  least  0.007  inch  H2O.  as  estabKshed  in 
Method  204  of  appendix  M  to  40  CFR  part  51. 

a.  The  average  gas  volumetric  flow  rate  or  duct 
static  pressure  In  each  duct  between  a  capture 
device  and  add-on  control  device  Inlet  In  each 
3-hour  period  must  not  fall  beknv  the  average 
volumetric  flow  rate  or  duct  statk:  pressure  limit 
established  for  that  capture  device  accordina  to 
§  63.3547(g). 


i.  Collecting  the  temperature  data  induding  zeoMe 
mlet  temperature  according  to  §  63.3547(f) 

ii.  Reducing  the  data  to  3-hour  block  averages- 
and 

iM.  Maintaining  the  34K)ur  bkx*  average  tempera- 
ture at  or  above  the  temperature  limit. 

i.  Collecting  the  Kxficator  data  according  to 
§  63.3547(f)  or  §  63.3557(f);  and 

it.  Maintaining  the  indkator  data  within  the  range 
established. 

i.  CoNecting  the  rotatranal  speed  according  to 
§63.3547(t)  or  §63.3557(0; 

«.  Reducing  the  speed  data  to  3^»our  btock  aver- 
ages; and 

Hi.  Maintaining  the  3-hour  bk>ck  average  speed  at 
or  above  the  rotatwnal  speed  Nmit. 

Maintaining  an  up-to-date  inspectkxt  plan,  and 
records  of  annual  adsorbent  activity  checks.  The 
resite  shaH  be  compared  to  historkal  results 
and/or  results  for  new  adsorbents.  If  a  problem 
is  discovered  during  the  annual  inspectton  re- 
quired by  §63.3546(0(3)  or  §63.3556(0(3).  you 
must  take  corrective  action  as  soon  as  prac- 
ticable consistent  with  the  manufacturer's  rec- 
ommerxlattons. 

i.  Collecting  the  directkin  of  air  of  air  ftow.  and  ei- 
ther the  facial  vetocity  of  air  through  aH  natural 
•  draft  openings  or  the  pressure  drop  across  the 
enctosure;  and 

ii.  Maintaining  the  facial  vekxaty  of  air  ftow  through 
all  natural  draft  openings  or  the  pressure  drop  at 
or  above  the  facial  vekjdly  limit  or  pressure 
drop  Bmit,  and  maintaining  the  direction  of  air 
ftow  into  tt)e  erx^tosure  at  all  times. 

See  items  7.a.i  and  ii  of  this  tat)le. 


See  items  7.a.i  and  ii  of  this  tat)te. 


i.  Collecting  tfie  gas  volumetrk:  flow  rate  or  duct 
statto  pressure  for  each  capture  devfce  accord- 
ing to  §  63.3546(g); 

Ii.  Reducing  the  data  to  3-hour  btock  averages- 
and  ' 

ill.  Maintaining  the  3-hour  btock  average  gas  voto- 
metric  flow  rate  or  duct  statK  pressure  for  each 
capture  device  at  or  above  the  gas  vokwnetric 
flow  rate  or  duct  static  pressure  Hmit. 


TABLE  5  TO  SUBPART  KKKK  OF  PART  63.-APPLICABIUTY  OF  GENERAL  PROVISIONS  TO  SUBPART  KKKK 
[Yo"  must  comply  with  the  appHcable  General  Provisions  requirements  according  to  the  foltowing  table] 


CitetKm 


§63.1(a)(1H4)  .. 

§63.1(a)(5) 

§63.1(a)(6) 

§63.1(a)(7H9)  .. 
§63.1(a)(10)-(12) 

§63.1(b)(1) 

§63.1(bK2) 

§63.1(b)(3) 

§63.1(c)(1)  


General  Applkability  

[Reserved] 

Source  Category  Listing  ....^....."^.."."."!." 

[Resen/ed]  - 

Timing  and  Overlap  Clarificattons 

Initial  ApplteabHity  Determinatton 

[Reserved] 

AppttcabHity     Detenninatton     Record^ 

keeping. 
Applk:ability  after  Standard  Established 


Explanation 


AppKcability  to  subpart  KKKK  is  also  specified  in  §63.3481. 
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Table  5  to  Subpart  KKKK  of  Part  63.— 

[You  must  comply  with  the  applicable  i 


iiuTY  OF  General  Provisions  to  Subpart  KKKK— Continued 

ProvisJons  requirements  according  to  the  folowring  table} 


CNalion 


Subject 


§63.1(cK2H3) 

§63.1(cX4H5) . 
§63.1(e)  

§63.2 

§63.3(aHc) 

§63.4(aK1H5) 

SS3.4<bHc) 

§6a5(a) 

§63.5(bK1H6) 

§63.5(d)  

§63.5(e) 

§63.50)  

§63.6(a) 

§63.6(bHiHr) 

§63.6(cK1H5) 
§63J(e)(1H2) 
§63.6(eK3) 

§63J(IK1) 

§63.6(fK2H3) 
§63.6(gK1H3) 
§63.6(h) 

§63.6(0(1HU) 

§63.6(0(15) 

§63.60X16) 

§63.6(j)  

§63.7(aK1) 

§63.7(aM2) 


§63.7(a)(3) 

§63.7(b)-(e)  .... 

§63.7(f)  

§63.7(gHh) .... 

§63.8(a)(lH3) 

§63.8(aK4) 

§63.6(b)  

§63.8(cK1H3) 


Applicat)ility  of  Permit  Program  for  frea 

Sources. 
Extensions  and  Notifications 
Applicability  of  Pemnit  Program  b^re 

Relevant  Standard  is  Set. 

Definitions 

Units  and  Abbreviations 

Prohibited  Activities 

Circumvention/FragmerTtation 
Construction/Reconstnjction  . 
Requirements  for  Existing,  Newty  Con- 

stnided,  and  ftoconstructed  Soufces. 
AppBcabon  for  Approval  of  Construc- 

tion/Reconstnjciion. 
Approval   of   Construction/Reconslruc- 

tion. 
Approval   of 

tion  Based  on  Prior  State 
Complianoe  wNh  Standards  and 

tananoe  Requirements— Appli 
Compliance  Dates  for  New  and 

stnjcted  Sources. 
Compliance  Dates  for  Existing  Sources 
Operation  and  Maintenance 
SSMP 


Imy. 


Startup, 


Compliance    Except    during 
Shutdown,  and  Malfunction. 

Metfwds  for  Determining  Con^ilian^ 

Use  of  an  ANemative  Standard  .. 

Compliance  with  Opacity/Vlsit>le 
sion  Standards. 


Applicable  to 

subpart 

KKKK 


E  mis- 


Extension  of  CompNaiK^  , 

[Reserved] 

CompOance  Extensions  and  Adn^inis- 

trator's  AuttKMity.  i 

Presidential  Compliance  Exemptioi^ 
Performance 'Test  Requirements-^Ap- 

pHcabiKty. 


Performafwe     Test     Requirema  its 


Performance  Tests  Required  b)f  ttie 
Administrator. 

Performarx»  Test  Requirements— ^Noti- 
fication, Quality  Assurance,  Facilities 
Necessary  for  Safe  Testing,  Qondi- 
tions  During  Test 

Performance  Test  Ftequirements-t-Use 
of  Alternative  Test  MettxxJ. 

Performaf)ce  Test  Requirements-4oata 
Analysis,  Recordkeeping,  Repdrting, 
Waiver  of  Test  ! 

Monitoring  Requirements— Applicability 


Additional  Monitoring  Requiremem  i 


No  .. 

Yes. 
Yes. 

Yes. 

Yes. 

Yes. 

yes. 

Yes. 

Yes. 


Yes. 

Yes. 

Yes. 

Yes. 

Yes 

Yes 
Yes. 
Yes 

Yes 

Yes, 
Yes 

No 


Yes. 

No. 

Yes. 

Yes. 
Yes 


Corxkjctof  Monitoring 

Continucxis  Monitoring  System 
Operation  and  Maintenance. 


(I  ;ms) 


Explanafion 


Area  sources  are  not  sut>iect  to  subpart  KKKK. 


Additional  definitions  are  specified  m  §63.3561. 


Yes 


Yes. 
Yes 

Yes 
Yes 

Yes 

No  . 

Yes. 
Yes 


Secfion  63.3483  specifies  the  complianoe  cJates. 
Secticxi  63.3483  specifies  the  compliance  dales. 

Only  sources  using  an  add-on  control  device  to  comply  with 

the  standard  must  oompleto  SSMP. 
Applies  only  to  sources  using  an  add-on  control  device  to 

comply  with  the  standards. 


Subpart  KKKK  does  not  establish  opacity  standards  and 
does  not  require  continuous  opadly  nranitofing  systems 
(COMS). 


Applies  to  all  affected  sources.  Additional  requirements  for 
performance  testing  are  specified  in  §§63.3543,  63.3544, 
63.3545,  63.3554,  and  63.35%. 

Applies  only  to  perfomnance  tests  for  capture  sy^am  and 
control  device  efficiency  at  sources  using  these  to  comply 
with  the  standards.  Sections  63.3$tO  and  63.3550  specify 
the  schedule  for  performance  test  requirements  that  are 
earlier  than  those  specified  in  §  63.7(a)(2). 


AppTies  only  to  perfonnance  tests  for  capture  system  and 
add-on  control  device  efficiency  at  sources  using  tfwse  to 
comply  with  the  standards. 

AppHes  to  aH  test  methods  except  those  used  to  determine 
capture  system  efficiency. 

Applies  only  to  performance  tests  for  capture  system  and 
add-(xi  control  device  efficiency  at  sources  using  Itiese  to 
comply  with  the  standards. 

Applies  only  to  monitoring  of  capture  system  and  add-on  con- 
trol device  efficiency  at  sources  using  these  to  comply  with 
Vne  standards.  Additional  requirements  for  mor)itor1ng  are 
specified  in  §§  63.3547  and  63.3557. 

Sutipart  KKKK  does  not  have  monitoring  requirements  for 
flares. 

Applies  only  to  monitoring  of  capture  system  and  add-on  con- 
trol device  efficiency  at  sources  using  ttiese  to  comply  with 
the  standards.  AddWonal  requirBments  for  CMS  operations 
and  maintenance  are  specified  in  §§63.3547  and  63.3557. 
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TABLE  5  TO  SUBPART  KKKK  OF  PART  63.-APPUCABIUTY  OF  GENERAL  PR0VISK)NS  TO  SUBPART  KKKK-^Continued 
n^«'"*^<»'^wWh  the  applicable  General  Provisions  r^^ 


Citation 


§  63.8(c)(4) 

§63.8(c)(5) 
§63.8(c)(6) 


§63.8(c)(7)  „ 

§63.8(cK8) 


§63.8(d)-(e)  ... 
§63.8(fK1H5) 


§63.8(0(6) 

§63.8(gKlH5) 


§  63.9(a)  

§63.9(b)(1H2) 

§63.9(b)(3) 

§63.9(b)(4H5) 


§63.9(0) 
§  63.9(d) 

§  63.9(e) 


§63.9(0 

§63.9(g)(1H3) 

§63.9(h)(1H3) 

§  63.9(h)(4) 

§63.9(h)(5)-(6) 

§63.9(i)  

§63.90)  

§63.10(a)  


§63.10(b)(1) 

§63.10(b)(2)  OHv) 


§63.10(b)(2)  (viHxi) 

§63.10(b)(2)  (xii) 

§63.10(b)(2)  (xiii) 

§63.10(b)(2)  (xiv) 

§63.10(b)(3) 


§63.10(c)(1) 


§63.10(c)(2)-(4)  .... 
§63.10(c)(5)-(6)  .... 
§63.10(c)(7)-(8) .... 

§63.10(c)(9)  

§63.10(c)(10)-(15) 

§63.10(dK1) 

§  63.10(d)(2) 

§63. 10(d)(3) 


§63.10(d)(4) 

§63.10(d)(5)  ...... 

§63.10(eM1)-(2) 


Sut>iect 


CMS 


COMS 

CMS  Requirements 


Applicable  to 


CMS  Out-of-Control  Periods 

CMS  Out-of-Control  Periods  Reporting 

Quality  Control  Program  and  CMS  Per- 
formance Evaluation. 

Use  of  an  Alternative  Monitoring  Meth- 
od. 

Alternative  to  ReterSve  Accuracy  Test 

Data  Reduction  

Notification  Applicability  

Initial  Notifications  

[Reserved] 

Application  for  Approval  of  Constnjclion 
or  Reconstnjctioa 

Request  for  Exterreion  of  Compliance  .. 

Special  Compliance  Requirement  Noti- 
fication. 

Notification  of  Performance  Test  


Notification  of  Visible  Emissions/Opac- 
ity Test. 

Additional  Notifications  When  Usino 
CMS.  ^ 

Notification  of  Compliance  Status 

[Reserved] 

Clarifications 

Adjustment  of  Submittal  Deadlines  "!!..." 

Change  In  Previous  Information  

Recordkeeping/Reporting— Applicability 

and  General  Infomiation. 
General  Recordkeeping  Requirements 

Recordkeeping  Relevant  to  Startup, 
Shutdown,  and  Malfunctfon  Periods 
and  CMS. 

Records 


No  . 

No  . 
No  . 

Yes. 
Ho  . 

No. 

Yes. 

No. 
No  .. 

Yes. 
Yes. 
No. 
Yes. 

Yes. 
Yes. 

Yes. 


No  . 

No. 

Yes 

No. 
Yes. 


Recordkeeping  Requirements  for  Appli- 
cability DetemiinatkMis. 

Additional  Recordkeeping  Require- 
ments for  Sources  with  CMS. 

[Reserved] 


Yes. 
Yes. 

Yes  . 

Yes. 


[Resented] 


General  Reporting  Requirements  

Report  of  Performance  Test  Results  .... 
Reporting  Opadty  or  Visible  Emisskxw 

Ot)servations. 
Progress    Reports    for   Sources    vnth 

Compliance  Extensfons. 
Startup.  Shutdown,  Malfunctfon  Reports 


Additkxial  CMS  Reports 


Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

No. 
Yes. 
No  ... 
No. 
Yes. 
Yes  .. 
Yes  .. 
No  ... 

Yes. 

Yes.. 

No. 


Explanatfon 


Sedions  63.3547  and  63.3557  specify  the  requiraments  for 
tne  operation  of  CMS  for  capture  systems  and  addnw  con- 
trol devices  at  sources  using  these  to  comply. 

Subpart  KKKK  does  not  have  opacity  or  visMe  emissfon 
starxlards. 

Sectfons  63.3547  and  63.3557  specify  the  requirements  for 
monitonng  systems  for  capture  systems  and  add-on  control 
devices  at  sources  using  these  to  conyty. 

Section  63.^11  requires  reporting  of  CMS  out  of  control  oe- 
nods.  *^ 


Sections  63.3542.  63.3547.  63.3552  and  63.3557  speci^ 
monitoring  data  reductron. 


Applies  only  to  capture  system  and  add-on  control  devne 
pertonnance  tests  at  sources  using  these  to  comply  with 
tfie  standards. 

Subpart  KKKK  does  not  have  opacity  or  visible  emissnn 
standards. 


Section  63.3510  specifies  the  dates  for  submitting  the  notifi- 
cation of  compliance  status. 


Additional  requirements  are  specified  in  §§63.3512  and 
63.3513. 

Requirements  for  Startup,  Shutdown,  and  Malfunctfon 
records  only  apply  to  add-on  control  devfoes  used  to  com- 
ply with  the  standards. 


The  same  records  are  required  in  §63.351 1(a)(7). 

Additfonal  requirements  are  specified  in  §63.3511. 
Additfonai  requirements  are  specified  in  §63.351 1(b). 
Subpart  KKKK  does  not  require  opacity  or  visible  emissions 
ot>servatfons. 


Applies  only  to  and  add-on  control  devnes  at  sources  using 
these  to  comply  with  the  standards. 
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Table  5  laSuBPART  KKKK  of  Part  63.— App  jcabiuty  of  General  Provisions  to  Subpart  KKKK— Continued 

[You  must  compiy  with  the  applicable  C  leneral  Provisions  requirements  according  to  the  following  table] 


Citation 


§63.10(e)(3) 
§63.1 0(e)(4) 


§63.10(f) 
§63.11  .... 
§63.12  .... 
§63.13 .... 
§63.14  .... 
§63.15..... 


Sut}ject 


Excess    Emissions/CMS    Perfonmpmce 

Reports. 
COMS  Data  Reports  


Recordkeeping/Reporting  Waiver 
Control  Device  Requirements/Flar^  .. 
State  Authority  and  Delegations  ... . 

Addresses  

Incorporation  by  Reference 

Availability  of  Information/Confidentality 


Applicable  to 

subpart 

KKKK 


No 
No 


Yes. 

No  .. 

Yes. 

Yes. 

Yes. 

Yes. 


Explanation 


Section  63.3511(b)  specifies  the  contents  of  periodic  compli- 
ance reports. 

Subpart  KKKK  does  not  specify  lequirements  for  opacity  or 
COMS. 

Subpart  KKKK  does  not  specify  use  of  flares  for  compliance. 


Table  6  to  Subpart  KKKK  of  Part  63.— D^ault  Organic  HAP  Mass  Fraction  for  Solvents  and  Solvent 

Blends 

[You  may  use  the  mass  fraction  values  in  the  following  tabl4  for  solvent  blends  for  which  you  do  not  have  test  data  or  manufacturer's  fonnulation 

^  data] 


Solvent/solvent  blend 


CAS.  No. 


Average 
organic  HAP 
mass  fraction 


Typical  organic  HAP,  percent  by  mass 


1.  Toluene 

2.  Xylene(s) 

3.  Hexane 

4.  n-Hexane  

5.  Ethylbenzene 

6.  Aliphatic  140 

7.  Aromatic  100 

8.  Aromatic  150 

9.  Aromatic  naphtha 

10.  Aromatic  solvent 

11.  Exempt  mineral  spirits  

12.  Ligroines^VM  &  P)  

13.  Lactd  spirits 

14.  Low  aromatic  white  spirit  .... 

15.  Mineral  spirits 

16.  Hydrotreated  naphtha 

17.  Hydrotreated  light  distillate  . 

18.  Stoddard  solvent 

19.  Super  high-flash  naphtha  ... 

20.  Varsoi®  solvent  

21.  VM  &  P  naphtha 

22.  Petroleum  distillate  mixture 


108-88-3 

1330-20-7 

110-54-3 

110-54-3 

100-41-4 


64742-95-6 
64742-94-6 
8032-32^ 

8032-32-4 

64742-89-6 

64742-82-1 

64742-88-7 

64742-48-9 

64742-47-8 

8052-41-3 

64742-95-6 

8052-49-3 

64742-89-8 

68477-31-6 


1.0 

1.0 

0.5 

1.0 

1.0 

0 

0.02 

0.09 

0.02 

0.1 

0 

0 

0.15 

0 

0.01 

0 

0.001 

0.01 

0.05 

0.01 

0.06 

0.08 


Toluene. 

Xylenes,  ethylbenzene. 

n-hexane. 

n-hexane. 

Ethylbenzene. 

None. 

1%  Xylene,  1%  cumene. 

Naphthalene. 

1%  Xylene,  1%  cumene. 

Naphttialene. 

None. 

None. 

Toluene. 

None. 

Xylenes. 

None. 

Toluene. 

Xylenes. 

Xylenes. 

0.5%  Xylenes,  0.5%  ethylbenzene. 

3%  Toluene,  3%  xylene. 

4%  Naphthalene,  4%  biphenyl. 


Table  7  to  Subpart  KKKK  of  Part  63.— Qefault  Organic  KAP  Mass  Fraction  for  Petroleum  Solvent 

GROUPS" 

[You  may  use  the  mass  fraction  values  in  the  following  tabfe  for  solvent  blends  for  which  you  do  not  have  test  data  or  manufacturer's  formulation 

data] 


Solvent  type 


Average 
organic  HAP 
mass  fraction 


Typical 

organic  HAP, 

percent  by  mass 


Aliphatic  *> 
Aromatic 


0.03 
0.06 


1%  Xylene,  1%  toluene,  and  1%  ehylbenzene. 
4%  Xylene,  1%  toluene,  and  1%  ethylbenzene. 


*  Use  this  table  only  if  tfie  solvent  blend  does  not  mated 
blend  is  aliphatic  or  aromatic. 

*>E.g.,  Mineral  Spirits  135,  Mineral  Spirits  150  EC,  Napltha, 
Petroleum  Spirits,  petroleum  Oil,  Petroleum  Naphtha,  Solv<  int 

'=E.g.,  Medium-flash  Naphtha,  High-flash  Napfrtha,  Aromptic 
caitMns,  Light  Aromatic  Solvent. 


[FRDoc.  03-21347  Filed  11-12-03;  8^45  am] 


any  of  the  solvent  blends  in  Table  6  to  this  subpart  and  you  only  know  whether  the 


Mixed  Hydrocarbon,  Aliphatic  Hydrocart>on,  Aliphatk:  Naphtha,  Naphthd  Spirits, 
Naphtha,  Solvent  Blend. 
Naphtha,  Light  Aromatic  Naphtha,  Light  Aromatic  Hydrocarbons,  Aromatk:  Hydro- 
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The  President 
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Presidential  Documents 


Proclamatioii  7731  of  Novembra-  7,  2003 
National  Adoption  Month,  2003 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Every  year,  tens  of  thousands  of  American  families  answer  the  call  to  adopt 
a  child.  Dimng  National  Adoption  Month,  we  recognize  America's  adoptive 
and  foster  families.  We  also  commit  to  helping  all  of  our  children,  including 
those  waitmg  m  foster  care,  find  safe,  permanent,  and  loving  homes. 

On  November  22  communities  across  the  country  will  come  together  to 
celebrate  National  Adoption  Day  by  finalizing  the  adoptions  of  over  3.000 
children  from  foster  care.  On  this  day  and  all  this  month,  we  honor  families 
tnat  have  opened  their  hearts  and  homes  to  a  child. 

The  number  of  cluldxen  who  are  adopted  has  increased  in  recent  years, 
btill,  thousands  of  children  in  our  country— many  with  special  needs— 
contmue  to  wait  in  foster  care  for  an  adoptive  family. 

We  are  taking  important  steps  to  make  adoption  more  commonplace  and 
to  protect  the  well-being  of  our  children.  We  have  eased  the  financial  burden 
of  adoption  by  nearly  doubling  the  maximum  adoption  tax  credit.  We  ex- 
panded the  Promoting  Safe  and  Stable  Families  Program,  which  encourages 
adoption  at  the  local  level  and  supports  adoptive  families  with  ser^dces 
that  ease  a  child's  transition  mto  a  new  famUy  and  help  to  strengthen 
the  family.  The  Department  of  Health  and  Human  Services  provides  incen- 
tives to  States  that  increase  the  number  of  children  adopted  from  State- 
supervised  foster  care. 

Last  year,  my  Administi^tion  launched  the  first  Federal  adoption  website 
www.AdoptUSKids.org,  which  featiires  pichires  and  profiles  of  childi«n 
available  for  adoption.  This  site  helps  loving  families  connect  with  waiting 
children  across  the  country.  Already,  more  than  1,700  children  feahired 
on  the  site  have  been  placed  with  adoptive  famifies.  This  progress  is  testi- 
mony to  the  selfless  spirit  of  American  families. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitiition 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2003  as  National 
Adoption  Month.  I  call  on  all  Americans  to  observe  this  month  with  appro- 
priate programs  and  activities  to  honor  adoptive  families  and  to  participate 
m  etiorts  to  find  permanent  homes  for  waiting  children. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
ot  November,  m  the  year  of  our  Lord  two  thousand  three,  and  of  the 
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IndependenDe  of  the  United  States  of  America  the  two  hundred  and  twenty- 
eightii. 
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Proclamation  7732  of  November  7,  2003 
World  Freedom  Day,  2003 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Fourteen  years  ago.  freedom-loving  people  tore  down  the  Berlin  Wall  and 
began  to  set  a  nation  free  from  Communist  oppression.  On  World  Freedom 
Day.  the  Umted  States  joins  with  other  countries  in  commemorating  that 
histonc  day^  The  Umted  States  is  committed  to  liberty,  freedom,  and  the 
umversal  struggle  for  human  rights.  We  strive  to  advance  peace  and  democ- 
racy and  to  safeguard  these  ideals  aroxmd  the  world. 

t^®'  ^^^^  ?°^i??,'  ^^""^'^  ^^  communities  for  28  years,  the  disman- 
&  1  ^?^'l"L^^^  reunited  Germany  and  helped  spread  freedom  across 
Central  and  Eastehi  Europe.  With  free  elections  and  the  spread  of  democratic 
values,  these  countries  won  thefr  liberty,  and  their  people  became  free 
These  demoCTacies  today  contribute  to  a  sfrong  Europe,  and  the  United 
States  values  their  friendship  and  their  partnership. 

On  Worid  Freedom  Day.  Americans  express  gratitude  for  our  freedom  and 
dedicate  oureelves  to  upholding  the  ideals  of  democracy.  Today,  we  are 
working  with  other  nations  to  bring  freedom  to  people  around  the  worid 
Ammcan  and  coalition  forces  are  sacrificing  to  bring  peace,  security,  and 
liberty  to  Iraq,  Afghanistan,  and  elsewhere.  This  is  a  mission  for  all  who 
believe  m  democracy,  tolerance,  and  freedom. 

NOW,  THEREFORE.  I.  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 

lAr    ,i  S^  ^^  ^"^^^^  ^^^^'  ^°  ^^'•^by  proclaim  November  9,   2003 
as  Worid  Freedom  Day.  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  ceremonies  and  activities  and  to  affirm 
tbeir  dedication  to  freedom  and  democracy  for  all. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 

of  November,  m  the  year  of  our  Lord  two  thousand  three,  and  of  the 

•^&^''  """"^^  ^*^*®^  °^  America  the  two  hundred  and  twenty- 
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Notice  of  November  12,  2003 

Continuatioii  of  the  National  Emergency  With  Respect  to  Iran 

On  November  14.  1979.  by  Executive  Order  12170.  the  President  declared 
a  national  emergency  with  respect  to  Iran  pursuant  to  ttte  SemruS 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  de^  withThp 
unusual  and  extraordinary  threat  to  the  nationd  sLuriW  foSL  p^hST 
and  economy  of  the  United  States  constituted  by  th^  s  tiiaSf  in  frS' 
Because  our  relations  with  Iran  have  not  yet  retuAied  to  nSS  ^d  ^e 
process  of  unplementing  the  January  19.  1981.  agreements^tii^an  i^ 
stil  underway,  the  national  emergency  declared  on  Novemb^  14.  i?7^ 

Tt^  s^ti^n'oTfdf :?th'T?  ""Tr^^  '''  '^''-  ^^«-f°-'  ---^te't 
wim  secuon  202(d)  of  the  National  Emergencies  Act  (50  USC    ifi2?rH1l 

I  am  continuing  for  1  year  tiiis  national  Emergency  JS  ^spL  to  hSJ' 
t^SeCon^s's^'^^^'  ^"^^"^'^  ""  '^'  ^^*^^  ^^«^  ^^  transmitted 
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'program  assets;  interim 
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adequacy  guidelines: 
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guidelines;  t»mments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatmerrt;  rtsk- 
based  capital  and  capital 
adequacy  guklelines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 

GENERAL  SERVICES 
ADMNiSTRATION 

Federal  Acquisition  Regulatkm 
(FAR): 

Buy  American  Act— 
Nonavailabte  artk:ies; 
comments  due  by  11- 
17-03;  published  9-16- 
03  [FR  03-23530] 
Standard  Form  (SF  1417); 
form  eliminatkMi; 
commerrts  due  by  11-17- 
03;  published  9-1&03  [FR 
03-23531] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Reports  and  guMance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimKrobial  new  animal 
drugs  with  regard  to  their 
mcrobiotogKal  effects  on 
bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Marine  casualties  and 
irrvestigatfons: 
ChemKai  testing  following 

serkxjs  marine  incidents; 

comments  due  by  11-20- 

03:  published  10-21-03 

[FR  03-26512] 
Ports  and  watenways  safety: 
San  Francisco  Bay,  CA; 

regulated  navigatkxi  area; 

comments  due  by  11-17- 

03;  published  9-1B-03  [FR 

03-23414] 


Susquehanna  Riveri 
Dauphin  County,  !PA; 
comments  due  by  11-17- 
'    03;  published  9-16-03  [FR 
03-23600] 

HOUSING  AND  URBJAN 

DEVELOPMENT 

DEPARTMENT 

Low-income  housing 
Put>lic  housing 
devek)pments — 
Required  artd  vojuntery 
conversk}n  to  t  enant- 
based  assistar  ce;  cost 
methodotogy;  Comments 
due  by  11-17-t3; 
published  9-17f03  [FR 
03-23025] 
INTERIOR  DEPARTilENT 
Fish  and  Wildlife  S<  rvice 
Endangered  and  threatened 


Ftorida  manatee;  « tthdrawal 
of  two  areas  da  ignated 
as  Federal  prote::tk>n 
areas;  comment   due  by 
11-21-03;  public  led  10- 
22-03  [FR  03-2(  S68] 
Importetkxi,  exportatcn,  and 
transportation  of  wildlife: 
Injurious  wiWIife — | 
Bighead  carp;  cemments 
due  by  11-17-1)3; 
published  9-17-03  [FR 
03-23745]       1 

MANAGEMENT  AND 
BUDGET  OFRCE    ' 
Federal  Procurement  Policy 
Office 

Acquisition  regulatkM  is: 
Cost  accounting  s  andards — 
Emptoyee  stock  ownership 
plans  sponsoied  by 
Govemment  <  ontractors; 
costs  accounj  ing; 
comments  duj  t>y  11- 
18-03;  publislied  8-20- 
03  [FR  03-2ip74] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION  I 
Federal  Acquisition  Regulation 
(FAR):  I 

Buy  American  Acj — 
Nonavallable  aipides; 
comments  dUe  by  11- 
17-03;  published  9-16- 
03  [FR  03-23 
Standard  Fomi  (^F  1417); 
form  eliminatic 
comments  due  by  11-17- 
03;  pubhshed  ^16-03  [FR 
03-23531] 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Relatives  of  Federal 
emptoyees;  cofnments 
due  by  11-21-413; 
published  9-2^03  [FR  03- 
24062] 


POSTAL  SERVICE 

Domestic  Mail  Manual: 
Ser)der-identified  mail; 
discount  rate  mailings 
enhanced  requirement; 
comments  due  t>y  11-20- 
03;  published  10-21-03 
[FR  03-26438] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifKation  and 
operations: 

Title  14  CFR  parts  125  and 
135;  regulatory  review; 
comments  due  by  11-18- 
03;  published  7-17-03  [FR 
03-18070] 
Airworthiness  directives: 
AirtMJs;  comments  due  t>y 
11-17-03;  published  10- 
17-03  [FR  03-26117] 
Boeing;  comments  due  by 
11-17-03;  published  10-1- 
03  [FR  03-24842] 
Bombardier;  comments  due 
by  11-19-03;  published 
10-20-03  [FR  03-26368] 
Eurocopter  France; 
comments  due  l)y  11-17- 
03;  published  9-18-03  [FR 
03-23835] 
lntematk>nal  Aero  Engines; 
comments  due  by  11-17- 
03;  published  9-17-03  [FR 
03-23674] 
McDonnell  Douglas; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-24847] 
Airworthiness  standards: 
Special  condittons — 
Cessna  Model  500 
airplanes;  commerrts 
due  by  11-21-03; 
published  10-22-03  [FR 
03-26559] 
Transport  category 
airplanes — 
Gutfstream  Model 
Gulfstream  200; 
comments  due  by  11- 
17-03;  published  10-17- 
03  [FR  03-26310] 
Class  E  airspace;  comments 
due  by  11-20-03;  published 
9-29-03  [FR  03-24605] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Capital  maintenance: 
Asset-backed  commercial 
paper  programs  and  early 
amortization  provistons; 
risk-based  capital  and 
capital  adequacy 
guklelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-t)acked 
commercial  paper 


program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guklelines; 
comments  due  by  11-17- 
03;  pubfished  10-1-03  [FR 
03-23756] 
Naltonai  banks: 
Securities;  electronk:  filing 
and  disctosure  of 
bene(k:ial  ownership 
reports;  comments  due  by 
11-21-03;  published  9-22- 
03  [FR  03-24057] 

TREASURY  DEPARTMENT< 
Inlsmal  Revenue  Service 

Procedure  and  administratkm: 
Levy:  property  exemptk>ns; 
comments  due  by  11-17- 
03;  published  8-19-03  [FR 
03-20473] 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Capital  maintenance: 
Asset-t>acked  commercial 
paper  programs  and  early 
amortizatran  proviskxis; 
risk-based  capital  and 
capitel  adequacy 
guklelines;  comments  due 
by  11-17-03;  published     - 
10-1-03  [FR  03-23757] 
Consolkiated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
t>ased  capitel  and  capital 
adequacy  guklelines: 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Akx)hol;  vitkuttural  area 
designations: 
Douglas,  Jackson,  and 

J<^ephine  Counties;  OR; 

conHnents  due  by  11-17- 

03;  published  9-18-03  [FR 

03-23887] 

LIST  OF  PUBUC  LAWS 

This  is.  a  continuing  list  of 
publK  bills  from  the  current 
sesskxi  of  Congress  whk:h 
have  become  Federetl  laws.  It 
may  be  used  in  conjunctton 
with  "PLUS"  (Publta  Laws 
Update  Sennce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpU/  ^ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
put)lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomn  from  the 
Superintendent  of  Documents, 
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U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  wjfl  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  htlpj/ 
mm.access.gpo.gov/nara/ 
naraOOS.htmi  Some  laws  may 
not  yet  be  available. 


H.R.  2691/P.I_  10»-108 

Department  of  the  Interior  and 
(delated  Agencies 
Appropriations  Act.  2004  (Nov 
10,2003;  117  Stat  1241) 

Last  List  November  12,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  sennce  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  MpJ/ 


lists0rv.gsa.gov/afchivea/ 
publaws-l.htmi 

Note:  This  service  is  strictty 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sewice. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


OrdarNow! 


The  United  States  Government  Manual 
2003/2004 

As  the  official  handbook  of  the  Federal  Goveriment,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  ofBcials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branchesj  It  also 
includes  information  on  quasi-official  agencies  ai$i  inter- 
national (xganizations  in  which  the  United  States  participates. 

Particulariy  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concam  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  c  tizen 
interest.  The  Manual  also  includes  comprehensiv  ;  name  and 
i^ency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  I ,  which  lists 
the  agencies  and  functions  of  the  Federal  Govern  nent  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  X,  1933. 

The  Manual  is  published  by  the  Office  of  the  federal 
Register,  National  Archives  and  Records  Adminii  ;tration. 


I   \  1  I  M  '  -  I  \  1  1  s 


$52  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Fonn 


T»ftB]«lnr<KdBS  (202)  512-2250 
nnKyonrofdos  (202)  512-1800 


naucKnoNB  *  rnvncMS  •  BecTKMc  PKXwcTs 

(M(r  PrDC«>'»>io  Codi: 

♦7917 

O  YES,  please  send  me copies  of  Tlije  United  States  GpvemiiMnt  Manual  2003/2004, 

S/N  069-000-00150-5  at  $52  ($72.80  foreigj  0  each. 
Total  cost  of  my  (wder  is  $ Price  in  lades  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Metiiod  of  Pftymort: 

i    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


Company  Of  penooal  name 


(Please  typ :  or  print) 


AdditioBal  address/attention  line 


Street  ^ddress 


City,  State,  ZIP  code 


Daytime  phone  including  area  coile 


Purchase  order  tganioet  (optional) 


I  I  I  I  I  i-n 


en  VISA      Cn  MasterCard  Account 

I  I  I  I  I  I  I  I  M  M  I  I  I  I  I  i-m 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


9A)3 


YES    NO 


Mail  To:  Superintendent  of  E)ocuro«its 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


.,A-'«"i.H' 


,.:«, 


Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 

WUUam  J.  Clinton 

1997 

(Book  I) 169  00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Bookn) ..$75.00 

1999 

(Book!) $71.00 

1999 

(Book  H) ,  .$75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Bookm) $76.00 

George  W.  Bush 

2001 

(Book  I) $70.00 


Publisl»d  by  the  Office  of  the  Federal  Rcgisto, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 

C8ev6«3) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  ttie  full  text  of  the 
President's  public  speeches,   _ 
statements,  messages  to 
Corigress,  news  conferences,  and 
other  Presidential  materials 
released  t)y  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuuy  13.  in? 
VbluiiM  33— Nunibm  2 
Page7-«0 


The  \  /eekly  Compilation  carries  a 
Monc  ay  dateline  and  covers  mate- 
rials eleased  during  the 
prec<  ding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
Hous  e  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  bfy  the  Office  of  the 
Federai  Itegister,  National 
Archives  and  Records 
Administration. 


Superintendent  o 


Oidar  Ptooaning  Coda: 

*  5420 


I    I  YES, pleaseenter one  year  subscri 

keep  up  to  date  on  Presidential  activities. 


□  $151.00  Firs 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Documents  Subscription  Order  Form 


Charge  your  order. 

WaEasyi 

To  fax  your  orders  (202)  512-2250 

~        Phone  your  mrders  (202)  512-1800 

>tions  for  the  Weekly  Compilation  of  Presidential  Documeirts  (PD)  so  I  can 


Class  Mail         Q  $92.00  Regular  Mail 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  typ< 


Additknai  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Mi(y  «c  mahe  yonr  aaneteddres  andaUe  to  other  maaos? 


or  print) 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     1  GPO  Deposit  Account 


I    I  VISA       EH  MasterCard  Account 

I  I  I  I  I  I  I  I  i: 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


ifES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4/00 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  tieen  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  forni 
Entries  indicate  the  nature  of  the  changes - 
such  as  ravised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
«*nutetive  fcxm.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
-~     agencies.  Significant  subiects  are  earned 
as  cross-references. 
$30  per  year. 

^^^Ji^^inckjdedm  each  publication  which  lists 
^F^l^^^"""^  *«'  »»  **  ofput,lication 


Otdw  Processing  Code: 

*  5421 


Superintendent  of  Documents  Subscription  Order  Forni 


I — I   *li«iS,  enter  Ac  following  indicated 


subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  omer. 

Ws  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  ordra-  is  $ 


International  customers  pkase  add  25%.    '  ^'^  ™='"*»  "«»»'«■  domestic  postage  and  iiandling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/anemioa  line 


Street  address 


Ci^,  State,  ZIP  code 


Daytime  plione  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional)  ' 

May  we  mrite  jour  n«ne«dres5avaih*le  to  other  miflere?      [j  [~] 


NO 


Hease  Ciioose  Method  of  Payment: 

U  Checlc  Payable  to  the  Superintendem  of  Documents 
I — I  GPO  Deposit  Account 


LJ  VISA       [J  MasterCard  Account 

M   I   M   I   I   I   17 


n-D 


ID 


,r^  J-      J  Thank  you  for 

(Credit  card  expiration  date) 

VOlir  order  f 


your  order! 


Authorizing  Signature 


itvoi 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE 

Know  when  to  expect  yoor  renewal  i 

{Vices  down,  the  Govemment  Printing  OfBc 
learn  when  you  will  get  your  renewal  notic 
the  top  line  of  your  label  as  shown  in  Ms  < 


A  renewal  notice 
sent  approximateir 
before  Ifee  Awn 


:  AEB  SMITH212J 

:  JOHN  SUITH 

;  212   MAIN   STREET 

;  FORESTVILLE   MD    20704 


/•••■ 

DEC97R1 


IMTUIDCNT  OF  DOCUMCNTS'  SUMCMPTION  SCRVICB 

and  keep  a  good  thing  conung.  To  keep  our  subsoiption 
mails  each  subscriber  only  one  renewal  notice.  You  can 
by  checking  the  numbo-  that  follows  month^ear  code  <m 
>le: 

A  lenewal  notice  wiff  be 
>s  sent  approximately  90  days 

bcfcictker 


.  :  ftFRDO    SMITH212J 
:  JOHN    SMITH 
:  212   MAIN   STREET 
:  FORESTVILLE   MD   20704 


DeC97RI 


If  your  subscription  so^ce  is  discontinued, 
Supointoident  of  Documents,  Washingtm, 
will  be  reinstated. 


To  be  sure  that  your  serviceC  continues  withc  ut  intenuption.  please  return  your  renewal  notice  pron^y. 


simply  send  your  mailing  label  from  any  issue  to  the 
20402-9372  with  the  proper  remittance.  Your  service 


lb  change  your  addnss:  Please  SEND  YdUR  MAILING  LABEL,  along  with  your  new  address  to  flie 
Superintendoit  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  faiqalR  about  yoor  suiMcriptMm  servk  e:  Please  SEND  YOUR  MAILING  LABEL,  alrag  wifli 
your  correspondence,  to  die  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
St<q>:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  i  le  order  form  provided  below. 


Oidar  PrecMMng  Codr 

*5468 


Superintenden :  of  Documents  SubscriirtHm  Order  FonB 

CfMtgajmrordkr. 


I    I  YEIS,  entef  my  snbsaiptioD(s)  as  folkw  i: 


To  ta  yora- orders  (212)  512-^250 
Phone  your  orders  (202)  511-1800 

subscriptions  to  Federal  Regi8teJ(FR);  including  the  daily  Federal  Register,  monthly  Index  and  Ust 

of  CFR  Sections  Affected  (LSA),  Lt  $764  each  per  year.- 

sufescriptions  to  Federal  Register  dfliTy  on/y  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

IntematioDal  costomers  jriease  add  2S%. 


Prk  e  hidiides  regular  domestic  postage  and  handHng  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  ype  or  print) 


Additional  addieas/atteMioD  line 


Stroel  address 


City,  Slate.  ZIP  code 


Daytime  pboae^inclodnig  aiea  code 


Puiciiase  order  number  (optional) 


etoolka- 


Please  Choose  Method  of  Payment: 

r~l  Check  PayaMe  to  the  Superintendent  (rf  Documents 
□  GPO  Deposit  Account        I    |    I    I    I    I    I    l-fl 
O  VISA      [H  MastetCard  Account 

n  1  I  I  I  I  I  I  I  I  I  I  I  I  I  I rrn 

TkaUcyoufar 
your  order! 


(Credit  card  expiration  dale) 


YES    NO 


Aothoiizing  signature  " 

Mali  To:  Supmntendent  of  Documents 

PO.  Box  371954.  Pittsbureh.  PA  1S2Sa-79S4 


Microfiche  Editions  Available... 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  micrDfiche  format  and  mailed  to 
sut>scrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
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Agricultural  Marketing  Service 

RULES 

Nectarines  and  peaches  grown  in — 

California,  64499-64502 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in— 

Florida,  64494-64499 
Raisins  produced  from  grapes  grown  in — 

California,  64502-64504 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Crop  Insiirance  Corporation 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

See  Riu-al  Utilities  Service 

Animal  and  Plant  Healtli  Inspection  Service 

RULES 

Poultry  improvement: 
National  Poultry  Plan  and  auxiliary  provisions- 
Plan  participants  and  participating  flocks;  new  or 

modified  sampling  and  testing  procediu-es,  64507- 
64512  - 

User  fees: 
Veterinary  services — 

Pet  food  facility  inspection  and  approval,  64504-64507 
NOTICES 
Meetings: 

Veterinary  biological  products;  manufacture,  distribution, 
and  use,  64585 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fish  and  Wildlife  Implementation  Plan;  preferred 
alternative  policy  direction,  64614-64615 

Children  and  Families  Administration 

NOTICES 

Native  American  programs: 
Social  and  economic  development  strategies  and 

language  and  environmental  programs;  clarifications 
and  modifications;  comment  request,  64685-64717 

Citizenship  and  Immigration  Services  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  64636-64637 

Coast  Guard   - 

RULES 

Ports  and  waterways  safety: 
Port  of  Miami,  FL;  regulated  navigation  area  and  secmity 
zones,  64527-64531 

Commerce  Department 

See  International  Trade  Administration 


See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  64588-64589 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings: 
Natural  rubber  latex  to  be  declared  strong  sensitizer: 
petition,  64610 

I^efense  Department 

RULES 

Acquisition  regulations: 
Activity  address  codes  in  contract  numbers,  64555-64557 
Central  contractor  registration,  64557-64559 
Provisional  award  fee  payments,  64561-64568 
Pin-chases  from  a  required  soiu-ce;  competition 
requirements,  64559-64561 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  64610-64611 

Employee  Benefits  Security  Administration 

NOTICES 

Employee  benefit  plans;  individual  exemptions: 
John  Hancock  Life  Insurance  Co.,  et  al.,  64643-64657 
Sorensen  Broadcasting  Employee  Stock  Ownership  Plan 
and  Trust  et  al.,  64657-64660 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
64660-64661 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

See  National  Nuclear  Seciuity  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Surplus  plutonium  disposition;  mixed  oxide  fuel 
assemblies  fabrication  in  France,  64611-64614 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 
Federal  Energy  Management  Advisory  Committee,  64615 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia,  64537-64540 
Delaware,  64540-64543  -»r^-'"(k 
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Kansas.  64532-64537 
Texas,  64543-64550 
Hazardous  waste  program  authorizations: 

Colorado,  64550-64554 
Superfund  program: 
Hazardous"chemical  reporting;  emergency  planning  and 
community  right-to-know  programs — 
Trade  secrecy  claims  and  disclosures  to  healtl 
professionals.  64719-64725 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
California,  64^76 
Delaware.  64576-64578 
Hazardous  waste  program  authorizations: 

Colorado,  64578 
Superfund  program: 
Hazardous  chemical  reporting;  emergency  planning  and 
community  right-to-know  programs — 
Trade  secrecy  claims  and  disclosures  to  health 
professionals,  64725-64727 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  64621-64622 
Weekly  receipts,  64622-64623 
Grants  and  cooperative  agreements;  availability,  et : 
National  Brownfields  Assessment,  Revolving  Loin  Fund, 
and  Cleanup  Grants;  correction,  64623 
Pesticide  registration,  cancellation,  etc.: 
Knoll  Bioproducts  Co.,  Inc.,  et  al..  64623-64625 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards:  _ 

Special  conditions — 
Honeywell,  Inc.,  Pilatus  PC-12/45  airplanes,  6^520- 
64522 
Class  E  airspace,  64522-64525 
Restricted  areas,  64525 
PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Multi-engine  airplanes;  extended  operations,  64  29- 
64798 
Airworthiness  directives: 
Empresa  Brasileira  de  Aeronautica  S.A.  (EMBR/\|ERJ, 
64572-64574 
Class  D  airspace,  64574-64575 
Class  E  airspace,  64575-64576 
NOTICES 

Airport  revenue  use;  policy  and  procedures;  correi  tion, 
64683 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Ohio,  64555 

Various  States,  64555 
PROPOSED  RULES 
Digital  television  stations;  table  of  assignments: 

Alabama,  64578-64579 

Indiana.  64579  - 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  64625 


Federal  Crop  insurance  Corporation 

PROPOSED  RULES 

Crop  insurance  regulations: 
Processing  tomato  crop  insurance  provisions.  64570- 
64571 

Federal  Election  Commission 

RULES 

Allocations  of  candidate  and  committee  activities:  '^ 

Party  committee  telephone  banks;  expenses  allocation. 
64517-64520 
Contribution  and  expenditure- limitations  and  prohibitions: 
Multicandidate  committees  and  biennial  contribution 
limits.  64512-^4517 
PROPOSED  RULES 

Federal  Election  Campaign  Act: 
Political  committee  mailing  lists;  sale,  rental,  and 
exchange 
Terminated,  64571-64572 
NOTICES 
Meetings;  Sunshine  Act.  64625-64626 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Freeport  LNG  Development,  L.P.,  64616-64617 

Hydroelectric  applications,  64617-64620 

Applications,  hearings,  determinations,  etc.: 
TransColorado  Gas  Transmission  Co..  64615-64616 
Transwestem  Pipeline  Co.,  64616 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Bartow  County,  GA.  64673-64674 
Interstate  81  Corridor  Improvement  Study.  VA.  64674 

Federal  Railroad  Administration 

NOTICES 

Meetings: 

Railroad  Safety  Advisory  Committee.  64674-64675 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  64626 
Formations,  acquisitions,  and  mergers,  64626 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Hudson  River.  NJ  and  NY;  alternatives  to  increase  transit 
capacity.  64675-64677 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  mammals 

permit  applications,  64637-64639 
Marine  mammal  permit  applications,  64639 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  64639-64640 

Food  and  Drug  Administration 

NOTICES 

Harmonisation  International  Conference;  guidelines 
availability: 
Q3B(R)  impurities  in  new  drug  products;  revision, 
64628-64629 
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Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Allegheny  National  Forest,  PA,  64585-64586 
Meetings: 
-     Resource  Advisory  Committees — 
Quachita-Ozark,  64587 
Southwest  Idaho,  64586-64587 

General -Services  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Del  Rio  Port  of  Entry,  TX;  phase  ffl  expansion,  64626- 
64627 

Heaith  and  Human  Services  Department     - 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Ser\ice 
NOTICES 
Meetings: 
Chronic  Fatigue  Syndrome  Advisory  Committee,  64627- 
64628 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  64637 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Processed  hazelnuts  from — 
Turkey,  6458^-64591 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Audio  digitai-to-analog  converters  and  products 

containing  same,  64641 
Ball  bearings  from — 

Various  countries,  64641-64642 
Ductile  iron  waterworks  fittings  from— 
China,  64642 

Justice  Department 

NOTICES 

Agency  information  collection  activities;  proposals,         = 

submissions,  and  approvals,  64642-64643 
Pollution  control;  consent  judgments: 

Brothers  Machine  &  Tool,  Inc.,  et  al.,  64643 

Labor  Department 

See  Employee  Benefits  Security  Administration 
See  Employment  Standards  Administration 


Land  Management  Bureau 

NOTICES 

Meetings:  " 

Canyons  of  the  Ancients  National  Monument  Advisory 

.  Committee,  64640 
Grand  Staircase-Escalante  National  Moniunent  Advisory 
Committee,  64640 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  64677-64678 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Defect  and  noncompliance — 
Potential  defects;  information  and  documents  reporting 
64568-64569 
NOTICES 
Meetings: 

Crash  Injury  Research  and  Engineering  Network,  64678 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  64678-64680 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Voting  systems;  building  trust  ^d  confidence; 
symposium,  64591  ' 

National  Fire  Codes: 

Fire  safety  codes  and  standards,  64591-64593 
Technical  committee  reports;  comment  request.  64593- 
64594 

National  Institutes  of  Heaith 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  64629-64630 
Inventions,  Government-owned;  availability  for  licensing 
64630  *' 

Meetings: 
National  Cancer  Institute,  64630-64631 
National  Human  Genome  Research  Institute,  64631. 
National  Institute  of  Allergy  and  Infectious  Diseases, 

64633 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  64632 
National  histitute  of  Child  Health  and  Human 

Development,  64633-64634 
National  histitute  of  Mental  Health,  64632 
National  Institute  of  Neurological  Disorders  and  Stroke 

64631-64632 
Scientific  Review  Center,  64634-64636 

National  Nuclear  Security  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Chemistry  and  Metallurgy  Research  Building 
Replacement  Project,  Los  Alamos  National 
Laboratory,  NM,  64620-64621 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries- 
Atlantic  mackerel,  squid,  and  butterfish,  64579-64584 


VI 


Federal  Register /Vol.  68,  Nfo.  220 /Friday,  November  14,  2003 /Contents 


NOTICES 

Committees;  establishment,  renewal,  termination,  et 
Hawaiian  Islands  Humpback  Whale  National  Marine 

Sanctuary  Advisory  Council.  64594 
Monterey  Bay  National  Marine  Sanctuary  Advisoi^ 
Council,'64594-64595 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
California  Transportation  Department,  San  Franfcisco- 
Oakland  Bay  Bridge,  CA;  east  span  construction; 
California  sea  lions,  etc..  64595-64609 
Permits: 

Exempted  fishing,  64609-64610 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  64661-64662 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Taylor  Creek-Nubbin  Slough  Watershed.  FL.  6458  ^ 

Nuclear  Regulatory  Commission  -    ■ 

NOTICES 

Enviroimien^al  statements;  availabilitv.  etc.: 

BWX  Technologies.  Inc..  64665-64668 

Entergy  Nuclear  Operations.  Inc.,  64668-64671 
Applications,  hearings,  determinations,  etc.: 

Dominion  Nuclear  Connecticut.  Inc..  64662-6466 

Entergy  Operations.  Inc..  64664-64665 

System  Energy  Resources.  Inc..  64665 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  and  paving  beiiefits. 
64525-64527  .      " 

NOTICES 

Multiemployer  plans: 
Interest  rates  and  assumptions,  64671 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems.  64493-64494 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Veterans  Day  (Proc.  7733),  64491-64492 

Public  Health  Service 

NOTICES 

National  Toxicology  Program: 
Test  methods,  new,  revised,  and  alternative;  nominations 
and  submissions  request  and  guidelines  avail  ibility, 
64636 


Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  64671-64672 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  64587-64588 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  64672 

Public  Company  Accounting  Oversight  Board: 

Ethics  code;  approved,  64672-64673 
Self-regulatory  organizations;  proposed  rule  changes: 

New  York  Stock  Exchange,  Inc.,  64673 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 

Control  applications — 
Lincolnshire  Equity  Fund  II,  L.P.,  et  al.,  64681-64682 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board  ; 


Separate  Parts  In  This  Issue 

Part  II 

Health  and  Human  Services  Department,  Children  and 
Families  Administration,  64685-64717 

Part  III 

Environmental  Protection  Agency,  64719-64727 

Part  IV  *     ^ 

Transportation  Department,  Federal  Aviation 
Administration,  64729-64798 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14.  2003  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 
Proclamations: 

7733 64491 

5  CFR 

532 :. 64493 

7  CFR 

905 64494 

916 64499 

917 64499 

989 64502 

Proposed  Rules: 

457 64570 

9  CFR 

130..... ...64504 

145 64507 

147 64507 

11  CFR 

102..... 64512 

106 64517 

110 64512 

Proposed  Rules: 

110 64571 

113... 64571 

9004 64571 

9034 64571 

14  CFR 

23 64520 

71  (3  documents) 64522, 

64523,  64524 
73 64525 

Proposed  Rules: 

1 64730 

21 64730 

25 64730 

33 64730 

39 64572 

71  (2  documents) 64574, 

64575 

121 64730 

135 64730 

29  CFR 

4022 64525 

4044 64525 

33  CFR 

165 64527 

40  CFR 

52  (4  documents) 64532, 

64537,  64540,  64543 

271 64550 

350 64720 

Proposed  Rules: 

52  (2  documents) 64576 

271 64578 

350 64726 

47  CFR 

73  (2  documents) 64555 

Proposed  Rules: 

73  (2  documents) 64578, 

64579 

48  CFR 

204  (2  documents) 64555, 

64557 

208 64559 

210 64559 

212 64557 

213..:; 64557 

216 64661 

219 64559 

252  (2  documents) 64557, 

64559 

49  CFR 

579 64568 


50  CFR 
Proposed  Rules: 

600 

648 


.64579 
.64579 


F 

V 

F 

T 
1 


64491 


Federal  Register 

Vol.  68,  No.  220 

Friday,  November  14,  2003 


Title  3— 

The  President 


Presidential  Documents 


Proclamation  7733  of  November  10,  2003 
Veterans  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  willingness  of  America's  veterans  to  sacrifice  for  our  country  has  earned 
them  our  lasting  gratitude.  On  this,  our  Nation's  50th  annual  Veterans  Day 
observance,  we  celebrate  and  honor  the  patriots  who  have  fought  to  protect 
the  democratic  ideals  that  are  the  foundation  of  our  coimtry. 

When  the  armistice  ending  World  War  I  was  signed  on  November  11,  1918, 
more  than  4.7  million  Americans  put  down  their  arms  and  turned  to  the 
work  of  strengthening  our  Nation.  The  end  of  that  first  global  conflict  was 
initially  commemorated  as  Armistice  Day.  In  1954,  the  Congress  renamed 
the  day  as  Veterans  Day  to  recognize  all  those  who  have  served  in  our 
Armed  Forces. 

Throughout  our  history,  loyal  citizens  from  every  comer  of  America  have 
willingly  assumed  the  duty  of  military  life.  And  time  after  time,  in  confiicts 
across  the  globe,  they  have  proven  that  democracy  is  mightier  than  tyranny. 
From  World  War  I  and  World  War  H,  to  the  confiicts  in  Korea,  Vietnam, 
and  the  Persian  Gulf,  to  the  recent  battles  in  the  war  on  terror,  our  military 
has  built  a  great  tradition  of  courageous  and  faithful  service.  Om-  veterans 
have  helped  bring  freedom  to  countries  around  the  world.  Free  nations 
and  peoples  liberated  by  American  troops  are  grateful  for  the  long,  distin- 
guished line  of  American  veterans  who  have  come  to  their  aid. 

Today,  oiu-  veterans  inspfre  new  generations  of  Americans  as  we  work 
to  defeat  terrorism  and  advance  peace.  In  respect  for  and  recognition  of 
the  contributions  our  service  men  and  women  have  made  to  the  cause 
of  peace  and  freedom  around  the  world,  the  Congress  has  provided  (5 
U.S.C.  6103(a))  that  November  11  of  each  year  shall  be  set  aside  as  a 
legal  public  holiday  to  honor  veterans. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  November  11,  2003,  as  Veterans  Day  and 
urge  all  Americans  to  observe  November  9  through  NovembCT  15,  2003, 
as  National  Veterans  Awareness  Week.  I  encourage  all  Americans  to  recognize 
the  valor  and  sacrifice  of  our  veterans  through  appropriate  ceremonies  and 
prayers.  I  call  upon  Federal,  State,  and  local  officials  to  display  the  flag 
of  the  United  States  and  to  participate  in  patriotic  activities  in  thefr  commu- 
nities. I  invite  civic  and  fraternal  organizations,  places  of  worship,  schools, 
businesses,  unions,  and  the  media  to  support  this  national  observance  with 
suitable  commemorative  expressions  and  programs. 
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JN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
November,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  th^  United  States  of  America  the  two  himdred  and  twenty-eighth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  {Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AK26 

Prevailing  Rate  Systems;  Redefinition 
of  the  San  Francisco,  CA, 
Nonappropriated  Fund  Wage  Area 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  an  interim 
regulation  to  abolish  the  San  Francisco, 
CA,  Nonappropriated  Fimd  (NAF) 
Federal  Wage  System  (FWS)  wage  area. 
This  regulation  redefines  San  Francisco 
County  to  the  Santa  Clara,  CA,  NAF 
wage  area  as  an  area  of  application. 
Because  of  downsizing  associated  with 
closures  of  Federal  installations  in  San 
Francisco,  the  San  Francisco  wage  area 
no  longer  has  an  installation  with 
sufficient  local  personnel  or  financial 
resources  to  conduct  local  NAF  wage 
surveys. 

DATES:  This  interim  rule  is  effective  on 
November  30,  2003.  OPM  must  receive 
comments  by  December  15,  2003. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Deputy  Associate 
Director  for  Pay  and  Performance 
Policy,  Strategic  Human  Resources 
Policy  Division,  Office  of  Personnel 
Management,  Room  7H31,  1900  E  Street 
NW.,  Washington,  DC  20415^8200,  e- 
mail  payleave@OPM.gov,  or  FAX:  (202) 
606-4264. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Allen,  (202)  606-2838;  e-mail 
maallen@opm.gov.  or  FAX:  (202)  606- 
4264. 

SUPPLEMENTARY  INFORMATION:  San 

Francisco,  CA,  is  presently  defined  as  a 
separate  wage  area  for  pay-setting 
purposes  for  Federal  blue-collar  workers 


who  are  paid  from  nonappropriated 
funds.  The  Department  of  Defense 
(DOD)  notified  the  Office  of  Personnel 
Management  (OPM)  earlier  this  year  that 
the  Federal  activity  that  hosts  local 
wage  surveys  in  the  San  Francisco  wage 
area,  Fort  Mason  Officers'  Club,  has 
closed,  and  there  is  no  other  NAF 
employer  in  the  wage  area  capable  of 
hosting  local  wage  surveys.  San 
Francisco  County  no  longer  meets 
OPM's  regulatory  criteria  to  be 
established  as  a  separate  wage  area. 
Under  5  CFR  532.219,  there  must  be  at 
least  26  NAF  FWS  employees  in  a 
coimty  for  it  to  be  established  as  an 
FWS  wage  area.  The  only  remaining 
NAF  employer  in  San  Francisco  Coimty, 
the  Department  of  Veterans  Affairs 
Canteen  Service,  has  fewer  than  the 
required  26  NAF  FWS  employees. 
Therefore,  San  Francisco  County  must 
be  defined  as  an  area  of  application  to 
an  existing  NAF  wage  area  for  pay- 
setting  purposes. 

OPM  considers  the  following  criteria 
when  it  combines  two  or  more  counties 
to  constitute  a  single  wage  area: 

(1)  Proximity  of  largest  activity  in 
each  county; 

(2)  Transportation  facilities  and 
commuting  patterns;  and 

(3)  Similarities  of  the  counties  in: 
(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

In  selecting  a  wage  area  to  which  San 
Francisco  County  should  be  redefined, 
proximity  favors  the  Santa  Clara,  CA, 
NAF  wage  area.  The  transportation 
facilities  criterion  does  not  favor  one 
wage  area  more  than  another.  The 
commuting  patterns  criterion  favors  the 
Santa  Clara  wage  area.  A  review  of  the 
population,  employment,  and  industry 
criteria  shows  that  San  Francisco 
Coimty  is  more  similar  to  the  Santa 
Clara  than  other  nearby  wage  areas. 
Based  on  these  findings,  OPM  is 
defining  San  Francisco  County  to  the 
Santa  Clara  wage  area  as  an  area  of 
application. 

OPM  is  abolishing  the  San  Francisco 
wage  area  and  defining  San  Francisco 
County  to  the  Santa  Clara  wage  area 
effective  November  30,  2003,  the  date 
that  the  next  wage  schedule  for  the  San 
Francisco  wage  area  would  have  become 
effective  if  the  wage  area  continued  as 
a  separate  wage  area.  Remaining  NAF 


FWS  employees  in  San  Francisco 
County  will  continue  to  be  paid  from 
the  current  San  Francisco  wage 
schedule  until  November  30.  After  that 
date,  the  employees  will  be  assigned  to 
the  wage  schedule  for  the  Sdnta  Clara 
wage  area.  The  Federal  Prevailing  Rate 
Advisory  Conmiittee,  the  national  labor- 
management  committee  that  advises 
OPM  on  matters  affecting  the  pay  of 
FWS  employees,  reviewed  and 
recommended  this  wage  area 
redefinition  by  majority  vote. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delayed  E£Eiective  Date 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  title  5,  United  States  Code.  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  to  accommodate  changes 
necessitated  by  downsizing  of  the 
Federal  workforce.  The  notice  is  being 
waived  because  it  is  necessary  to 
abolish  the  present  San  Francisco  wage 
area  and  redefine  San  Francisco  County 
to  the  Santa  Clara  wage  area  as  soon  as 
possible  because  no  Federal  activity  has 
the  capability  to  conduct  a  local  wage 
survey  in  the  San  Francisco  wage  area. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure'.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

m  Accordingly,  the  Office  of  Persormel 
Management  is  amending  5  CFR  part  532 
as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

■  1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 
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Appendix  ,B  to  Subpart  B  of  Part  532 — 
Nationwide  Schedule  of 
Nonappropriated  Fund  Regular  Wage 
Survejrs— (Amended] 

■  2.  Appendix  B  to  subpart  B  is  amended 
by  removing,  under  the  State  of 
California,  "San  Francisco." 

Appendix  D  to  Subpart  B  of  Part  532 — 
(Amended] 

■  3.  Appendix  D  to  subpart  B  is  amended 
for  the  State  of  California  by  removing 
the  wage  area  listing  for  San  Francisco. 
California,  and  revising  the  wage  area 
listing  for  Santa  Clara,  California,  to  read 
as  follows: 


CALIFORNIA 

*  *  •  *         '        * 

SANTA  CLARA 

Survey  Area 
California: 
Santa  Clara  ■ 

Area  of  application.  Survey  area  plus: 
California: 
Alameda 
Contra  Costa 
San  Franciso 
San  Mateo 


[FR  Doc.  03-28466  filed  11-13-03;  8:45  am] 
BILUNG  CODE  6325-39-^ 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart905 

[Doclwt  No.  FV03h-905-3  FIR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule.     - 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  limiting  the  volume  of  small 
red  seedless  grapefruit  entering  the  fresh 
market  under  the  marketing  order 
covering  oranges,  grapefruit,  tangerines, 
and  tapgelos  groWn  in  Florida  (order). 
The  Citrus  Administrative  Committee 
(Committee)  administers  the  order 
locally  and  recommended  this  action. 
This  rule  limits  the  volume  of  sizes  48 
and  56  red  seedless  grapefruit  shipped 


during  tl  e  first  22  weeks  of  the  2003- 
04  seaso]  i  by  continuing  in  effect  the 
weekly  p  ercentages  for  each  of  the  22 
weeks,  h  iginning  September  15,  2003.  - 
This  acti  )n  supplies  enough  small  red 
seedless  jrapefruit,  without  saturating 
all  markt  ts  with  these  small  sizes.  This 
rule  shov  Id  help  stabilize  the  market 
and  improve  ^ower  returns. 
EFFECTIVt  date:  December  15,  2003. 
FOR  FURT  HER  INFORMATION  CONTACT: 
William  j.  Pimental,  Southeast 
Marketin  i  Field  Office,  Marketing  Order 
Adminis  ration  Branch,  Fruit  and 
Vegetabli !  Programs,  AMS,  USDA,  799 
Overlook  Drive,  Suite  A,  Winter  Haven, 
Florida  3  'i884-167V,  telephone:  (863) 
324-337!  I.  Fax:  (863)  325-8793;  or 
George  K  elhart.  Technical  Advisor, 
Marketin  i  Order  Administration 
Branch.  ]  ruit  and  Vegetable  Programs, 
AMS.  U3DA,  1400  Independence 
Avenue  iW.,  STOP  0237,  Washington, 
DC  20251  f-0237;  telephone:  (202)  720- 
2491 ,  Fa  ::  (202)  720-8938. 

Small  lusinesses  may  request 
informat  on  on  complying  with  this 
regulatio  i  by  contacting  Jay  Guerber, 
Marketin  i  Order  Administration 
Branch,  1  ruit  and  Vegetable  Programs, 
AMS,  UJ  DA,  1400  Independence 
Avenue  ;;W.,  STOP  0237,  Washington, 
DC  20251  \-0237;  telephone:  (202)  720- 
2491.  Fa  ::  (202)  720-8938,  or  E-mail: 
Jay.Guer  >er@usda.gov. 

SUPPLEMI INTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  at  id  Marketing  Order  No.  905, 
both  as  a  nended  (7  CFR  part  905), 
regulatin  i  the  handling  of  oranges, 
grapefrui  t,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "o  der."  The  marketing 
agreemei  t  and  order  are  effective  under 
the  Agric  ultural  Marketing  Agreement 
Act  of  19 37,  as  amended  (7  U.S.C.  601- 
674),  her  jinafter  referred  to  as  the 
"Act." 

USDA  is  issuing  this  rule  in 
conformi  nee  with  Executive  Order 
12866. 

This  n  le  has  been  reviewed  under 
Executiv  f  Order  12988,  Civil  Justice 
Reform. '  'his  rule  is  not  intended  to 
have  retr  jactive  effect.  This  rule  will 
not  preei  upt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  a  n  irreconcilable  conflict  with 
this  rule. 

The  A(  ;t  provides  that  administrative 
proceedi  igs  must  be  exhausted  before 
parties  n  ay  file  suit  in  court.  Under 
section  6  [)8c(15)(A)  of  the  Act,  any 
handler   ubject  to  an  order  may  file 
with  USl  )A  a  petition  stating  that  the 
order,  an  y  provision  of  the  order,  or  any 
obligatio  i  imposed  in  connection  with 
the  ordei  is  not  in  accordance  with  law 


and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  limits  the  volume  of  small 
red  seedless  grapefruit  entering  the  fresh 
market.  This  rule  restricts  the  volume  of 
sizes  48  and  56  fresh  red  seedless 
grapefruit  shipped  diu-ing  the  first  22 
weeks  of  the  2003-04  season  by 
establishing  a  weekly  percentage  for 
each  of  the  22  weeks,  beginning 
September  15,  2003.  This  rule  supplies 
enough  small  red  seedless  grapefruit, 
without  saturating  all  markets  with 
these  small  sizes.  This  action  should 
help  stabilize  the  market  and  improve 
grower  returns. 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  einy 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  a  handler  may  ship 
during  a  particular  week  is  established 
as  a  percentage  of  the  total  shipments  of 
such  variety  shipped  by  that  handler 
during  a  prior  period,  established  by  the 
Committee  and  approved  by  USDA. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  The 
procedures  specify  that  the  Committee 
may  recommend  tiiat  only  a  certain- 
percentage  of  sizes  48  and  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  regulation  period  is  22 
weeks  long  and  begins  the  third  Monday 
in  September.  Under  such  a  limitation, 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefhiit  that  may  be  shipped 
by  a  handler  during  a  regulated  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  recommended 
weekly  percentage  times  the  average 
weekly  volume  of  red  seedless 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  total  volume  of  sizes  48 
and  56  they  may  ship  in  a  regulated 
week. 

This  rule  continues  to  limit  the 
volume  of  sizes  48  (3''/i6  inches 
minimum  diameter)  and  56  (3^/18  inches 
minimum  diameter)  red  seedless 
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grapefruit  entering  the  fresh  market  by 
instituting  weekly  percentages  for  the 
first  22  weeks  of  the  2003-04  season. 
This  rule  continues  established  weekly 
percentages  at  45  percent  for  weeks  1 
and  2  (September  15  through  September 
28,  2003),  35  percent  for  weeks  3 
through  19  (September  29,  2003, 
through  January  25,  2004),  and  40 
percent  for  weeks  20,  21,  and  22 
(January  26  through  February  15,  2004^. 
The  Committee  recommended  this 
action  unanimously  at  a  meeting  on  July 
1,  2003.  This  action  is  similar  to  those 
taken  the  previous  six  seasons. 

The  Committee  believes  the  over 
shipment  of  smaller-sized  red  seedless 
"grapefruit  has  a  detrimental  effect  on  the 
market.  While  there  is  a  market  for 
small-sized  red  seedless  grapefruit,  the 
availability  of  large  quantities 
oyersupplies  the  fresh  market  with  these 
sizes  and  negatively  impacts  the  market 
for  all  sizes.  These  smaller  sizes,  48  and 
56,  normally  return  the  lowest  prices 
when  compared  to  the  other  larger  sizes. 
However,  when  there  is  too  much 
volmne  of  the  smaller  sizes  available, 
the  overabundance  of  smaU-sized  fruit 
pulls  the  prices  down  for  all  sizes.     ^ 

For  the  three  seasons  prior  to  the  use 
of  percentage  size  regulation,  1994-95, 
1995-96,  and  1996-97,  returns  for; red 
seedless  grapefruit  had  been  declining, 
often  not  returning  the  cost  of 
production.  On-tree  prices  for  red 
seedless  grapefruit  had  fallen  steadily 
from  $6.87  per  box  (is/s  bushel)  during 
the  1991-92  season,  to  $3.38  per  box 
during  the  1993-94  season,  to  $1.91  per 
box  during  the  1996-97  season. 

An  economic  study  done  by  the 
University  of  Florida— Institute  of  Food 
and  Agricultural  Sciences  in  May  1997, 
found  that  on-tree  prices  had  fallen  from 
a  high  near  $7.00  per  carton  in  1991-92 
to  around  $1.50  per  carton  for  the  1996- 
97  season.  The  study  projected  that  if 
the  industry  elected  to  make  no 
changes,  the  on-tree  price  would  remain 
around  $1.50  per  carton.  The  study  also 
indicated  that  increasing  minimum  size 
restrictions  could  help  raise  retiuns. 

The  Committee  believes  the  over 
shipment  of  smaller-sized  red  seedless 
grapefruit  contributed  to  these  poor 
returns  for  growers  and  to  lower  prices. 
Based  on  available  statistical 
information,  Committee  members 
concluded  that  once  shipments  of  sizes 
48  and  56  reached  levels  above  250,000 
cartons  per  week,  prices  declined  on 
those  and  most  other  sizes  of  red 
seedless  grapefruit.  The  Committee 
believed  if  shipments  of  small  sizes 
were  maintained  at  aroimd  or  below 
250,000  cartons  a  week,  prices  would 
stabilize  and  demand  for  larger,  more 
profitable  sizes  would  increase. 


Consequently,  in  1996,  the  Committee 
recommended  changing  its  rules  and 
regulations  to  establish  the  procedures 
in  §  905.153  to  limit  the  volume  of  small 
red  seedless  grapefruit  entering  the 
market.  The  Committee  has  successfully 
used  the  provisions  of  §  905.153  to 
address  the  problems  associated  with 
the  over  shipment  of  small  red  seedless 
grapefruit,  reconmfiending  percentage  of 
size  regulation  during  the  first  11  weeks 
of  the  1997-98,  1998-99,  1999-2000, 
and  2000-01  seasons,  and  for  the  first 
22  weeks  of  the  2001-02  and  2002-03 
seasons.  Under  percentage  of  size 
regulation,  prices  increased  and 
movement  stabilized  when  compared  to 
seasons  without  regulation. 

The  Committee  believes  for  the  2003- 
04  season  small-sized  red  seedless 
grapefhiit  will  negatively  impact  the 
market  for  all  grapefruit  if  not  regulated. 
By  regulating  the  voliune  of  small  sizes 
entering  the  fresh  market  for  the  first  22 
weeks  of  the  season,  shipments  of  sizes 
48  and  56  can  be  maintained  near  the 
250,000-carton  per  week  level.  To 
address  the  volume  of  small-sized  red 
seedless  grapefruit  available  and  to 
prevent  the  over  shipment  of  small 
sizes,  the  Committee  voted  to  utilize  the 
provisions  of  §905.153  and  establish 
percentage  of  size  regulation  for  each  of 
the  22  weeks  of  the  regulatory  period  for 
the  2003-04  season. 

In  making  its  recommendation,  the 
Committee  considered  the  success  of 
previous  percentage  of  size  regulations 
and  their  experience  from  past  seasons. 
At  the  meeting,  the  Committee  reviewed 
the  results  of  a  study  commissioned  to 
determine  the  merit  of  percentage  of 
size  regulation.  The  study  completed  by 
Robert  E.  Barber,  Jr.,  Director  of 
Economics,  Florida  Citrus  Mutual, 
entitled  "An  Econometric  Spatial 
Equilibrium  Analysis  of  the  48/56  Red 
Grapefruit  Rule,"  dated  July  1,  2003, 
evaluated  the  effectiveness  of  past 
percentage  of  size  regulation. 

One  of  the  Committee's  goals  in 
establishing  percentage  of  size 
regulation  was  to  stabilize  prices  and 
increase  returns.  The  Committee 
believes  percentage  of  size  regulation 
has  been  effective  in  this  area,  and  the 
study  shows  this  to  be  true.  The  study 
estimates  that  percentage  of  size 
regulation  has  increased  total  f.o.b. 
revenues  for  red  grapefiiiit  by  a  total  of 
12  percent  or  $18.9  million  over  the  six- 
year  period  from  1997-98  to  2002-03, 
averaging  $3.15  million  per  season. 
Each  of  the  six  seasons  had  an  increase 
in  f.o.b.  revenues  ranging  from  a  low  of 
$2.52  million  during  the  1999-2000 
season  to  a  high  of  $3.73  million  for  the 
2002-03  season.  The  f.o.b.  prices  per 
carton  are  also  estimated  to  have 


increased  by  an  average  of  17  percent  or 
$1.00  per  carton  during  this  six-year 
period. 

In  the  three  seasons  prior  to  the  first 
percentage  of  size  regulation  in  1997- 
98,  prices  of  red  seedless  grapefiiiit  fell 
from  a  weighted  average  f.o.b.  price  of 
$7.80  per  carton  in  October  to  a 
weighted  average  f.o.b.  price  of  $5.50 
per  carton  in  December.  In  the  six 
seasons  utilizing  percentage  of  size 
regulation,  red  seedless  grapefiiiit 
maintained  higher  prices  throughout  the 
season  with  a  weighted  average  f.o.b. 
price  of  $8.10  per  carton  in  October,  <■ 
$7.06  per  carton  in  December,  and 
remained  at  aroimd  $6.90  in  April. 

Average  prices  for  the  season  have 
also  been  higher  during  seasons  with 
percentage  of  size  regulation.  The 
average  season  price  for  red  seedless 
grapefiiiit  was  $7.00  for  the  last  six 
years  compared  to  $5.83  for  the  three 
years  prior  to  using  percentage  of  size 
regulation.  The  Barber  study  shows  that 
prices  for  the  past  six  seasons  would 
have  been  irom  around  $0.72  to  $1.00 
lower  per  carton  without  regulation. 

On-tree  prices  for  fresh  red  seedless 
grapefiiiit  have  also  been  higher  during 
seasons  with  percentage  of  size 
regulation  than  for  the  three  seasons 
prior  to  regulation.  The  average  on-tree 
price  for  fresh  red  seedless  grapefruit 
was  $4.42  for  the  seasons  1997-98 
through  2001-02  with  percentage  of  size 
regulation  compared  to  $3.08  for  the 
three  years  prior  to  regulation. 

The  University  of  Florida,  Citrus 
Research  and  Education  Center 
published  an  estimated  cost  of 
production  for  grapefruit  for  the  2001- 
2002  season.  The  cost  to  produce 
grapefiiiit  for  the  fi^sh  market  was 
estimated  at  $1,008.77  per  acre  for  the 
Indian  River  area,  the  major  grapefiiiit 
production  area  in  Florida.  Indian  River 
grapefruit  production  has  averaged 
around  417  boxes  per  acre.  Based  on  the 
cost  of  production,  and  the  average 
boxes  per  acre,  growers  need  to  earn  a 
total  on-tree  value  (finit  going  both  to 
the  fi«sh  market  and  to  processing)  of 
approximately  $2.42  per  box  in  order  to 
break  even.  For  the  three  seasons  prior 
to  percentage  of  size  regulation,  the  total 
on-tree  value  averaged  $1.78  per  box. 
Comparatively,  for  the  seasons  with 
regulation.  1997-98  through  2001-02, 
the  on-tree  value  has  averaged  $2.45  per 
box  for  Indian  River  grapefruit. 

Small  growers  have  struggled  the  last 
eight  seasons  to  receive  returns  near  the 
cost  of  production.  For  many,  the  higher 
on-tree  returns  produced  under 
percentage  of  size  regulation  have  meant 
the  difference  between  profit  and  loss. 
Another  of  the  Committee's  goals  in 
establishing  percentage  of  size 
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regulation  was  to  help  maintain  the 
price  differential  between  the  prices  for 
laiger  sizes  and  those  for  smaller  sizes. 
At  the  start  of  the  season^  larger-sized 
fruit  command  a  premium  price.  The 
f.o.b.  price  can  be  $4  to  $10  more  a 
carton  than  for  the  smaller  sizes.  The 
last  three  seasons,  the  f.o.b^  price  for  a 
size  27  has  averaged  around  $13.50  per 
carton  in  October.  This  compares  to  an 
average  f.o.b.  price  of  around  $5.80  per 
carton  for  a  size  56  during  the  same 
period.  In  the  three  years  before  the 
issuance  of  a  percentage  size  regulation, 
the  f.o.b.  price  for  large  sizes  dropped  to 
within  $1  or  $2  of  the  f.o.b.  price  for 
.  smalisizes  bj'  the  middle  of  the  season 
due  to  the  oversupply  of  the  smaller 
sizes. 

Percentage  of  size  regulation  has 
helped  sustain  the  price  differential, 
maintaining  higher  prices  for  the  larger- 
sized  fruit.  During  the  three  years  before 
regulation,  the  average  differential 
between  the  carton  price  for  a  size  27 
and  a  size  56  was  $3.47  at  the  end  of 
October  and  dropped  to  $1.68  by  mid- 
December.  In  the  six  years  with 
percentage  of  size  regulation,  the 
average  differential  between  the  carton 
price  for  a  size  27  and  a  size  56  was 
$5.43  at  the  end  of  October,  $3.78  in 
mid-December,  and  remained  at  around 
$3.10  the  first  week  in  May. 

The  Barber  study  also  states  that  f  o.b. 
revenues  for  larger  sized  red  grapefruit 
benefited  substantially  from  percentage 
of  size  regulation.  Of  the  S18.9  million 
increase  in  total  fresh  f.o.b.  revenues  for 
red  grapefruit  the  last  six  seasons, 
nearly  $16.7  million  can  be  attributed  to 
gains  made  by  fruit  larger  than  sizes  48 
and  56.  - 

According  to  the  Economic  Analysis 
and  Program  Planning  Branch,  USDA. 
the  margins  between  the  prices  for  the 
various  sizes  of  red  grapefruit  have 
remained  fairly  constant  throughout  the 
seasons  covered  under  percentage  of 
size  regulation.  However,  if  the 
domestic  market  becomes  glutted  with 
too  many  small-sized  grapefruit  (48  and 
56).  these  margins  would  be  negatively 
impacted  and  total  grower  returns 
would  be  reduced. 

The  goal  of  this  percentage  of  size  rule 
is  to  reduce  the  volume  of  the  least 
valuable  fruit  in  the  market  and 
strengthen  grower  prices  and  revenues. 
Without  this  rule,  the  fresh  grapefruit 
market  will  become  glutted  wiUi  small- 
sized  friiit,  which  will  have  a  negative 
impact  on  prices  for  larger-sized  friiit 
and  grower  returns.  Absent  this  rule,  the 
price  margins  between  sizes  (23,  27,  32, 
36, 40,  48,  and  56)  will  diminish  and 
ultimately  result  in  lower  grower 
retiuns.  This  rule  is  intended  to  fully 
supply  all  markets  for  small  sizes  with 


fresh  red  s  jedless  grapefruit  size  48  and 
56,  while  1  voiding  oversupplyirrg  these 
markets  to  the  detriment  of  grower 
revenues. 

The  Con  imittee  believes  percentage  of 
size  regula  tion  has  also  helped  stabilize 
the  volumi  s  of  small  sizet  entering  the 
fresh  mark  et.  During  deliberations  in 
past  seaso)  is.  Committee  members 
concluded  once  shipments  of  sizes  48 
and  56  rea  :hed  levels  above  250,000 
cartons  pe  week,  prices  declined  on 
those  and  nost  other  sizes  of  red 
seedless  g]  apefruit.  The  last  six  seasons 
during  the  weeks  regulated  by  a 
percentage  of  size  regulation,  weekly 
shipment  ( if  sizes  48  and  56  red  seedless 
grapefruit  emained  near  or  below 
250,000  ca  rtons  for  nearly  90  percent  of 
the  regulal9d  weeks.  Also,  based  on  the' 
Barber  stu  ly,  while  percentage  of  size 
regulation  has  been  successful  in 
controllinj  the  volume  of  small  sizes 
entering  tl  e  fresh  market,  it  has  had 
only  a  lim  ted  effect  on  total  shipments. 

In  addit  nn.  an  economic  study  by 
Florida  Cil  rus  Mutual  (Lakeland, 
Florida)  di  ted  April  1998,  also  found 
that  the  w(  ekly  percentage  regulation 
was  effecli  ve.  The  study  stated  that  part 
of  the  strei  igth  in  early  season  pricing 
appeared  1 3  be  due  to  the  use  of  the 
weekly  pe  centage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  prices 
were  genei  ally  higher  across  the  size 
spectrum  i  irith  sizes  48  and  56  having     ^ 
the  largest  gains,  and  larger-sized 
grapefruit  ilso  registering  modest 
improvem  mts.  The  rule  shifted  the  size 
distributic  a  toward  the  higher-priced, 
larger-size  1  grapefruit,  which  helped 
raise  avera  ^e  f  o.b.  prices.  It  further 
stated  that  sizes  48  and  56  accounted  for 
only  17  pe  rcent  of  domestic  shipments 
during  the  same  period  in  the  1997-98 
season,  as  small  sizes  were  used  to 
supply  ex]  ort  customers  with 
preferencf  >  for  small-sized  grapefruit. 

In  addit:  on  to  the  success  of  past 
regulation  ;,  there  are  other 
circumstai  ces  warranting  the 
considerat  on  of  establishing  percentage 
of  size  reg  ilation.  For  the  three  seasons, 
1999-200(  ,  2000-01,  and  2001-02,  the 
percentage  of  the  remaining  crop 
represented  by  small  sizes  in  February 
averaged  a  round  53  percent.  This 
compares  o  an  average  of  31  percent  for 
the  same  r  lonth  for  seasons  1995-96 
through  1(  97-98.  These  three  seasons, 
1999-200(  through  2001-02,  averaged  a 
greater  pei  centage  of  smaller  sizes 
across  eac  i  month.  October  through 
February,  ban  over  the  three  seasons 
1995-96  tirough  1997-98.  For  the  seven 
seasons  pi  or  to  the  2002-03  season 
there  has  1  een  a  movement  toward  an 
increased  volume  of  small  sizes  as  a 
percentag(  of  the  overall  crop.  For  the 


2002-03  season,  grapefrniit  sized  larger 
than  in  the  previous  seasons  and  small 
sizes  were  not  as  dominant  a  factor. 
However,  while  the  crop  sized  well 
throughout  last  Season,  it  is  unclear  how 
the  2003-04  crop  will  size.  It  is  possible 
that  the  2003-04  crop  may  produce  the 
volume  of  small  sizes  represented  in  the 
majority  of  past  seasons,  making  an 
even  greater  supply  of  small-sized  fruit 
available  for  market. 

Problems  with  the  European  and 
Asian  markets  could  also  impact  the 
volume  of  small  sizes  available.  These 
markets  have  shown  a  strong  demand 
for  the  smaller-sized  red  seedless 
grapefruit.  However,  the  reduction  in 
shipments  to  these  areas  experienced 
during  the  last  few  years  is  expected  to 
continue  during  the  upcoming  season 
due  to  their  weak  economies.  This  could 
result  in  a  greater  amount  of  small  sizes 
for  remaining  markets  to  absorb. 

The  market  for  processed  grapefruit  is 
also  a  consideration.  Approximately  48 
percent  of  red  seedless  grapefruit  is 
used  for  processing,  with  the  majority 
being  squeezed  for  juice.  However,  this 
outlet  offers  limited  returns  and  is 
currently  not  profitable.  Of  the  last  six 
years,  only  1999-2000  produced  on-tree 
returns  for  processed  red  seedless 
grapefruit  exceeding  Si  per  box.  When 
on-tree  returns  for  processed  grapefruit 
drop  below  a  doUeu-.  there  is  pressure  to 
shift  a  larger  volume  of  the  overall  crop 
to  the  fresh  market  to  benefit  from  the 
higher  prices  normally  paid  for  fresh 
fruit.  From  1977  through  2000,  the 
differential  between  fresh  prices  and 
processed  prices  has  averaged  S3. 55  per 
box.  Consequently,  growers  prefer  to 
ship  grapefruit  to  the  fresh  market. 

Statistics  from  the  Florida  Department 
of  Citrus  estimated  that  at  the  start  of 
the  current  season  over  35  weeks  worth 
of  grapefruit  juice  remained  in 
inventory.  Due  to  available  inventories, 
on-tree  prices  for  processed  red  seedless 
grapefruit  for  the  2003-04  season  will 
most  likely  mirror  prices  from  past 
seasons  and  remain  below  a  dollar.  A 
fair  percentage  of  red  seedless  grapefruit 
shipped  for  processing  are  smaller  sizes. 
With  limited  returns  for  processed 
grapefruit,  an  additional  volume,  of 
small  sizes  could  be  shifted  toward  the 
fresh  market,  further  aggravating 
problems  with  excessive  volumes  of 
small  sizes. 

Further,  red  seedless  grapefruit 
production  continues  to  exceed 
demand.  This  has  contributed  to  the  low^ 
returns  and  led  to  economic 
abandonment.  According  to  information 
from  the  National  Agricultural  Statistics 
Service,  the  seasons  of  1995-96,  1996- 
97, 1997-98,  2000-01,  and  2001-02  had 
air  average  economic  abandonment  of 
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two  million  boxes  or  more  of  red 
seedless  grapefruit.  Final  data  for  the 
2002-03  season  will  not  be  published 
until  February  2004.  However,  it  is 
likely  some  economic  abandonment  did 
occur  last  season. 

Economic  abandonment  and  prices 
falling  below  the  cost  of  production 
support  the  use  of  percentage  of  size 
regulation  to  control  the  volume  of 
small  sizes.  The  percentage  of  size 
regulation  has  a  positive  impact  on 
price  and  is  intended  to  make  the  most 
economically  viable  fruit  available  to 
the  fresh  market  without  oversupplying 
small-sized  fruit.  The  above 
considerations  further  support  the  need 
to  control  the  volume  of  sizes  48  and  56 
during  the  season  to  prevent  small  sizes 
from  overwhelming  all  markets. 

The  Conunittee  believes  the  volume  of 
small  red  seedless  grapefruit  available 
will  have  a  detrimental  effect  on  the 
market  if  it  is  not  controlled.  Members 
believe  establishing  weekly  percentages 
during  the  last  six  seasons  has  been 
effective  and  that  problems  successfully 
addressed  by  percentage  of  size 
regulation  will  return  without 
regulation.  Consequently,  the 
Committee  believes  weekly  percentage 
of  size  regulation  should  be  established 
for  each  of  the  22  weeks  of  the 
regulatory  period  for  the  2003-04 
season.  The  Committee  reccynmended 
establishing  weekly  percentages  at  45 
percent  for  the  first  two  weeks,  35 
percent  for  weeks  3  through  19,  and  40 
percent  for  weeks  20,  21,  and  22. 
The  Committee  considered  the 
percentages  set  last  year  as  a  basis  for 
discussing  percentages  for  the  2003-04 
season.  They  believe  the  percentages  set 
last  year  worked  well,  and  decided  to 
make  their  initial  recommendation  for 
each  of  the  22  weeks  at  the  same  levels. 
Committee  members  believed  setting 
last  season's  percentages  higher  than  the 
most  restrictive  level  allowed  of  25 
percent  had  worked  well,  providing 
some  restriction  while  affording  volume 
for  those  markets  that  prefer  small  sizes. 

Committee  members  believe  if 
shipments  of  small  sizes  are  maintained 
at  aroimd  or  below  250,000  cartons  a 
week,  prices  stabilize  and  demand  for 
larger,  more  profitable  sizes  increases. 
The  Committee  considered  the  250,000- 
carton  level  when  reconunending  the 
weekly  percentages.  The  first  two  weeks 
were  set  at  45  percent  because  it  was 
likely  there  would  only  be  a  limited 
volume  shipped.  In  the  last  five  seasons, 
total  shipments  of  red  seedless 
grapefruit  have  only  exceeded  250,000 
cartons  once  in  the  first  two  weeks  of 
the  season. 

Setting  weekly  percentages  at  35 
percent  for  the  majority  of  weeks 


provides  a  total  allotment  of  252,610 
cartons  (35  percent  of  the  total  industry 
base  of  721,743  cartons)  per  week. 
While  this  is  slightly  more  than  250,000 
cartons,  it  is  unlikely  all  available 
allotment  will  be  used  each  week,  and 
this  allows  individual  handlers  some 
additional  flexibility.  The  increase  to  40 
percent  for  the  last  three  weeks  offers  a 
little  more  allotment  providing  some 
transition  to  the  period  without 
regulation  and  helps  to  prevent  the 
diunping  of  small  sizes  following  the 
end  of  regulation.  The  Committee 
believes  these  percentages  provide  som^ 
flexibility  while  holding  weekly 
shipments  at  sizes  48  and  56  close  to  the 
250,000-carton  mark. 

The  Committee  recognized  they  could 
meet  again  during  the  regulation  period, 
as  needed,  and  use  the  most  current 
information  to  consider  adjustments  in 
the  weekly  percentage  rates.  This  will 
help  the  Committee  make  the  most 
informed  decisions  as  to  whether  the 
established  percentages  are  appropriate. 
Any  changes  to  the  weekly  percentages 
set  by  this  rule  will  require  additional 
rulemaking  and  the  approval  of  USDA. 

Therefore,  this  rule  continues  the 
weekly  percentages  at  45  percent  for  the 
first  two  weeks,  35  percent  for  weeks  3 
through  19,  and  at  40  percent  for  weeks 
20  through  22.  This  rule  is  intended  to 
fully  supply  all  markets  for  small  sizes 
with  fresh  red  seedless  grapefruit  sizes 
48  and  56,  while  avoiding 
oversupplying  these  markets  to  the 
detriment  of  grower  revenues.  The 
Committee  plans  to  meet  as  needed 
during  the  22-week  period  to  ensure 
weekly  percentages  are  at  the 
appropriate  levels. 

Under  §  905.153,  the  quantity  of  sizes 
48  and  56  red  seedless  grapefruit  a 
handler  may  ship  during  a  regulated 
week  is  calculated  using  the  set  weekly 
percentage.  Handlers  can  fill  their 
allotment  with  size  56,  size  48,  or  a 
combination  of  the  two  sizes  such  that 
the  total  of  these  shipments  is  within 
the  established  limits.  The  Committee 
staff'  performs  the  specified  calculations 
and  provides  them  to  each  handler.  The 
regulatory  period  began  the  third 
Monday  in  September,  September  15, 
2003.  Each  regulation  week  begins 
Monday  at  12  a.m.  and  ends  at  11:59 
p.m.  the  following  Sunday. 

Section  905.153(d)  provides  the 
allowances  for  overshipments,  loans, 
and  transfers  of  allotment.  These 
tolerances  allow  handlers  the 
opportunity  to  supply  their  markets 
while  limiting  the  impact  of  small  sizes. 
The  Conmiittee  can  also  act  on  behalf 
of  handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 


loan  is  at  the  discretion  of  the  handlers 
party  to  the  loan.  The  Committee  will 
inform  each  handler  of  the  quantity  of 
sizes  48  and  56  red  seedless  grapefruit 
they  can  handle  during  a  particular 
week,  making  the  necessar>'  adjustments 
for  overshipments  and  loan  repayments. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefruit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessar}'  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulator}'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11,000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultiu-al  ser\'ice  firms,  including 
handlers,  are  defined  by  the  Small 
Business  Administration  (SBA)  as  those 
having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000 
(13  CFR  121.201). 

Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  red  seedless  grapefruit 
during  the  2002-03  season  was 
approximately  $7.24  per  'Vs-bushel 
carton,  and  total  fresh  shipments  for  the 
2002-03  season  are  estimated  at  22.9 
million  cartons  of  red  grapefruit. 
Approximately  25  percent  of  aU 
handlers  handled  75  percent  of  Florida's 
grapefruit  shipments.  Using  the  average 
f.o.b.  price,  at  least  75  percent  of  the 
grapefruit  handlers  could  be  considered 
small  businesses  imder  SBA's 
definition.  Therefore,  the  majority  of 
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Florida  grapefruit  handlers  may  be 
classified  as  small  entities.  The  majority 
of  Florida  grapefruit  producers  may  also 
be  classiHed  as  small  entities. 

The  overshipment  of  small-sized  red 
seedless  grapefruit  contributes  to  poor 
returns  and  lower  on-tree  values.  This 
rule  continues  to  limit  the  volume  of 
sizes  48  and  56  red  seedless  grapefruit 
shipped  during  the  first  22  weeks  of  the 
2003-04  season  by  establishing  weekly 
percentages  for  each  of  the  22  weeks, 
beginning  September  15,  2003.  This  rule 
sets  the  weekly  percentages  at  45 
percent  for  weeks  1  and  2,  35  percent 
for  week  3  through  week  19,  and  at  40 
percent  for  weeks  20,  21.  and  22.  The 
quantity  of  sizes  48  and  56  red  seedless 
grapefruit  that  may  be  shipped  by  a 
handler  during  a  particular  week  is 
calculated  using  the  percentages  set. 
This  action  supplies  enough  small  red 
seedless  grapefruit,  without  saturating 
all  markets  with  small  sizes.  This  action 
will  help  stabilize  the  market  and 
improve  grower  returns.  This  rule  uses 
the  provisions  of  §  905.153.  Authority 
for  this  action  is  provided  in  §  905.52  of 
the  order.  The  Committee  unanimously 
recommended  this  action  at  a  meeting 
on  July  1,  2003. 

While  the  establishment  of  volimie 
regulation  may  necessitate  additional 
spot  picking,  which  could  entail  slightly 
higher  harvesting  costs,  in  most  cases 
this  is  already  a  standard  industry 
practice.  The  Barber  study  indicates 
spot  picking  will  only  fractionally 
increase  harvesting  costs  on  just  a  small 
segment  of  the  boxes  picked.  In 
addition,  with  spot  picking,  the  persons 
harvesting  the  fruit  are  more  selective 
and  pick  only  the  desired  sizes  and 
qualities.  This  reduces  the  amount  of 
time  and  effort  needed  in  sorting  fruit, 
because  undersized  fruit  is  not 
harvested.  This  may  result  in  a  cost 
savings  through  reduced  processing  and 
packing  costs.  In  addition,  because  this 
regulation  is  only  in  effect  for  part  of  the 
season,  the  overall  effect  on  costs  is 
minimal.  Consequently,  this  rule  is  not 
expected  to  appreciably  increase  costs 
to  producers. 

If  a  25  percent  restriction  on  small 
sizes  had  been  applied  during  the  22- 
week  period  for  the  three  seasons  prior 
to  the  1997-98  season,  an  average  of  3.1 
percent  of  overall  shipments  during  that 
period  would  have  been  constrained  by 
regulation.  A  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes  for  which  there 
are  no  volume  restrictions.  Under 
regulation,  larger  sizes  have  been 
substituted  for  smaller  sizes  with  a 
nominal  effect  on  overall  shipments. 

In  addition,  handlers  can  transfer, 
borrow  or  loan  allotment  based  on  their 


needs  in  s  given  week.  Handlers  also 
have  the  c  ption  of  over  shipping  their 
allotment  jy  10  percent  in  a  week, 
provided  he  over  shipment  is  deducted 
from  the  f  )llowing  week's  shipments. 
Approxinr  ately  227  loans  and  transfers 
were  utili:  ;ed  last  season.  Statistics  for 
2002-03  s  low  that,  in  only  2  weeks  of 
the  regula  ed  period  was  the  total 
available  i  Jlotment  used.  Therefore, 
with  the  V  eekly  percentages  for  the 
2003-04  s  3ason  set  at  the  same  levels  as 
last  seasoi  i,  the  overall  impact  of  this 
regulation  on  total  shipments  should  be 
minimal. 

The  Coi  imittee  believes  establishing 
percentag  i  of  size  regulation  during  the 
2003-04  a  sason  will  have  benefits 
similar  to  Ihose  realized  under  past 
regulations.  Handlers  and  producers 
have  rece;  ved  high"fer  returns  under 
percentag  (  of  size  regulation.  In  the 
three  seas  )ns  prior  to  the  first 
percentag  s  of  size  regulation  in  1997- 
98,  prices  of  red  seedless  grapefruit  fell 
from  a  we  ghted  average  f.o.b.  price  of 
$7.80  per  :arton  in  October  to  a 
weighted  iverage  f.o.b.  price  of  $5.50 
per  carton  in  December.  In  the  six 
seasons  u  ilizing  percentage  of  size 
regulation ,  red  seedless  grapefruit 
maintaine  d  higher  prices  throughout  the 
season  wi  h  a  weighted  average  f.o.b. 
price  of  $(  1. 10  per  carton  in  October,  to 
an  averagi  i  f.o.b.  price  of  $7.06  per 
carton  in  December,  and  remained  at 
around  $t  .90  in  April.  Average  prices 
for  the  sej  son  have  also  been  higher 
during  set  sons  with  percentage  of  size 
regulatior .  The  average  season  price  for 
red  seedlc  ss  grapefruit  was  $7.00  for  the 
last  six  ye  its  compared  to  $5.83  for  the 
three  prio :  years. 

On-tree  earnings  per  box  for  fresh  red 
seedless  §  rapefruit  have  also  improved 
under  reg  ilation,  providing  better 
returns  to  growers.  The  average  on-tree 
price  for  i  resh  red  seedless  grapefiniit 
was  $4.42  for  the  seasons  1997-98 
through  2  )01-02  with  percentage  of  size 
regulatioi ,  compared  to  $3.08  for  the 
three  yeai  s  prior  to  regulation.  Small 
growers  h  ive  struggled  the  last  eight 
seasons  t(  receive  returns  near  the  cost 
of  produc  ion.  For  many,  the  higher 
returns  pi  ovided  by  percentage  of  size 
regulatioi  meant  the  difference  between 
profit  anc  loss. 

Shipme  nts  during  the  22  weeks 
covered  h  y  this  regulation  account  for 
nearly  60  percent  of  the  total  volume  of 
red  seedli  ss  grapefruit  shipped  to  the 
fresh  mar  ^et.  Considering  this  volume 
and  the  v  sry  limited  returns  from 
grapefi-uil  for  processing,  it  is 
imperativ  b  that  returns  from  the  fresh 
market  b«  maximized  during  this 
period.  E'  en  a  small  increase  in  price 
when-coiipled  with  the  volume  shipped 


represents  a  significant  increase  in  the 
overall  return  to  growers. 

The  Barber  study  stated  that  prices 
rose  anywhere  fi-om  12.9  percent  or  $.72 
to  17.5  percent  or  $1.00  per  "/s-bushel 
carton  during  percentage  of  size 
regulation.  Even  if  this  action  were  only 
successful  in  raising  returns  by  $.10  per 
carton,  this  increase  in  combination, 
with  the  substantial  number  of 
shipments  generally  made  during  this 
22-week  period,  would  represent  an 
increased  return  of  nearly  $1 .4  million. 
Consequently,  any  increased  returns 
generated  by  this  action  should  more 
than  offset  any  additional  costs 
associated  with  this  regulation. 

The  purpose  of  this  rule  is  to  help 
stabilize  the  market  and  improve  grower 
returns.  Percentage  of  size  regulation  is 
intended  to  reduce  the  volume  of  the 
least  valuable  finiit  in  the  market,  and 
shift  it  to  those  markets  that  prefer  small 
sizes.  This  regulation  helps  the  industry 
address  marketing  problems  by  keeping 
small  sizes  (sizes  48  and  56)  more  in 
balance  with  market  demand  without 
glutting  the  fi«sh  market  with  these 
sizes. 

This  rule  provides  a  supply  of  small- 
sized  red  seedless  grapefruit  sufficient 
to  meet  market  demand,  without 
saturating  all  markets  with  these  small 
sizes.  This  action  is  not  expected  to 
decrease  the  overall  consumption  of  red 
seedless  grapefruit.  With  supply  in 
excess  of  demand,  this  rule  is  not 
expected  to  impact  consumer  prices  or 
demand.  The  benefits  of  this  rule  are 
expected  to  be  available  to  all  red 
seedless  grapefruit  growers  and 
handlers  regardless  of  their  size  of 
operation.  This  rule  will  likely  help 
small  under-capitalized  growers  who 
need  additional  weekly  revenues  to 
meet  operating  costs. 

The  Committee  considered  several 
alternatives  when  discussing  this  action. 
One  alternative  discussed  was  changing 
the  way  loans  and  transfers  are  handled. 
Another  alternative  discussed  was 
changing  the  way  allotment  base  is 
calculated.  The  Committee  agreed  both 
alternatives  should  first  be  thoroughly 
reviewed  by  the  Regulation 
Subcommittee  to  consider  options  to 
bring  before  the  full  Committee. 
Therefore,  these  alternatives  were 
rejected. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  this  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-0189.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14.  2003 /Rules  and  Regulations  64499 


requirements  and  duplication  by 
industry  and  public  sectors. 

In  addition,  as  noted  in  the  initial 
regulatory  flexibility  analysis,  USDA 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule.  However,  red  seedless 
grapefruit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

The  Committee's  meeting  was  widely 
publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  July  1,  2003,  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  September  9,  2003.  Copies 
of  the  rule  were  mailed  by  the 
Committee's  staff  to  all  Committee 
members  and  grapefruit  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  That  rule 
provided  for  a  30-day  comment  period, 
which  ended  October  9,  2003.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  reconunendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (68  FR  53015)^n  September  9, 
2003  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  905  which  was 
published  at  68  FR  53015,  September  9, 
2003,  is  adopted  as  a  final  rule  without 
change. 


Dated:  November  7,  2003. 

A.  J.  Yates, 

Administrator.  AgricuUural  Marketing 
Service. 

(FR  Doc.  03-28520  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  341IM>2-4> 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV03-416-4  RR] 

Nectarines  and  Peacties  Grown  in 
Califomia;  Increased  Assessment 
Rates 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  increased  the 
assessment  rate  established  for  the 
Nectarine  Administrative  Committee 
and  the  Peach  Commodity  Committee 
(committees)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0.19  to 
$0.20  per  25-pound  container  or 
container  equivalent  of  nectarines  and 
peaches  handled.  The  committees 
locally  administer  the  marketing  orders 
which  regulate  the  handling  of 
nectarines  and  peaches  grown  in 
Califomia.  Authorization  to  assess 
nectarine  and  peach  handlers  enables 
the  committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  programs.  The  fiscal 
periods  rim  from  March  1  through  the 
last  day  of  February.  The  assessment 
rates  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

EFFECTIVE  DATE:  December  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  Califomia 
Marketing  Field  Office.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Califomia  93721,  (559)  487-5901,  Fax: 
(559)  487-5906;  or  George  Kelhart. 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 


AMS,  USDA.  1400  Independence 
Avenue  SW..  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  e-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  under  Marketing  Agreement 
Nos.  85  and  124  and  Order  Nos.  916  and 
917.  both  as  amended  (7  CFR  parts  916 
and  917).  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
Califomia,  respectively,  hereinafter 
referred  to  as  the  "orders."  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  ais 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rale  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  orders 
now  in  effect,  California  nectarine  and 
peach  handlers  are  subject  to 
assessments.  Funds  to  administer  the 
orders  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  Will  be 
applicable  to  all  assessable  nectarines 
and  peaches  beginning  on  March  1. 
2003.  and  continue  until  amended, 
suspended,  or  terminated.  This  rale  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rale  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  raling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  increase  the 
assessment  rates  established  for  the 
committees  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0.19  to 
$0.20  per  25-pound  container  or 
container  equivalent  of  nectarines  and 
peaches. 
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The  nectarine  and  peach  marketing 
orders  provide  authority  for  the 
committees,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  £rom 
handlers  to  administer  the  programs. 
The  members  of  the  Nectarine 
Administrative  Committee  (NAC)  and 
Peach  Commodity  Committee  (PCC)  are 
producers  of  California  nectarines  and 
peaches,  respectively.  They  are  familiar 
with  the  committees'  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area,  and  are,  thus,  in  a  position 
to  formulate  appropriate  budgets  and 
assessment  rates.  The  assessment  rates 
are  formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

NAC  Assessment  and  Expenses 

The  NAC  recommended,  for  the 
2002-03  fiscal  period,  and  USDA 
approved,  an  assessment  rate  of  $0.19 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  reconunendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  USDA. 

The  NAC  met  on  May  1,  2003,  and 
reconunended  2003-04  expenditines  of 
$4,173,438  and  an  assessment  rate  of 
$0.20  per  25-pound  container  or 
container  equivalent  of  nectarines  on  a 
7  to  1  vote.  In  comparison,  last  year's 
budgeted  expenditmes  were  $4,671,342. 
The  assessment  rate  of  $0.20  is  $0.01 
higher  than  the  rate  previously  in  effect. 

The  dissenting  voter  stated  that  the 
growers  he  represented  did  not  support 
increasing  the  assessment  rate. 
However,  later  in  the  meeting,  following 
a  discussion  about  the  development  of 
a  nectarine  fruit  beverage,  the  dissenter 
indicated  he  no  longer  opposed  the 
assessment  increase  because  the  CTFA 
intended  to  fund  beverage  development. 
He  further  stated  that  funds  used  to 
create  more  outlets  for  nectarines  will 
provide  a  service  to  the  industry. 

The  rate  increase  was  recommended 
to  ensme  that  the  NAC  could  meet  its 
2003-04  anticipated  expenses  and  cany 
over  a  financial  reserve  that  will  provide 
adequate  funds  at  the  beginning  of  the 
2004  season  before  assessment 
collections  begin.  A  financial  reserve 
carryover  of  about  $400,000  is  desirable 
because  major  expense  outlays  for 
seasonal  promotions  and  other  activities 
occur  before  assessments  are  received. 
Increasing  the  assessment  rate  from 
$0.19  to  $0.20  per  25-pound  container  is 
expected  to  provide  about  $220,400  in 
additional  assessment  revenue,  and  will 
allow  the  NAC  to  start  the  2004  season 
with  about  $438,374. 
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therefore,  could  not  support  the 
increase. 

The  rate  increase  was  recommended 
to  ensure  that  the  PCC  could  meet  its 
2003-04  anticipated  expenses  and  carry 
over  a  financial  reserve  for  the,  PCC 
which  will  provide  adequate  funds  at 
the  beginning  of  the  2004  season  before 
assessment  collections  begin.  A 
financial  reserve  carryover  of  $500,000 
is  desirable  because  major  expense 
outlays  for  seasonal  promotions  and 
other  activities  occin  before  assessments 
are  received.  Increasing  the  assessment 
rate  from  $0.19  to  $0.20  per  25-pound 
-container  is  expected  to  provide  about 
$213,360  in  additional  asseissment 
revenue,  and  will  allow  the  PCC  to  start 
the  2004  season  with  about  $530,586. 

The  major  expenditures 
recommended  by  the  PCC  for  the  2003- 
04  fiscal  period  include  $226,121  for 
salaries  and  benefits,  $144,743  for 
general  expenses  and  industry  activities, 
$1,206,414  for  inspection,  $138,930  for 
research,  and  $2,211,346  for  domestic 
and  international  promotion.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $505,000  for  salaries  and  benefits, 
$206,747  for  general  expenses, 
$1,100,000  for  inspection,  $142,186  for 
research,  and  $2,529,036  for  domestic 
and  international  promotion. 

The  2002-03  and  2003-04  budgeted 
expenses  differ  somewhat  because  the 
PCC  reorganized  some  expense 
categories  for  2003-2004.  PCC*s  total 
expenses  are  significantly  lower  this 
fiscal  year  compared  to  last  fiscal  year. 

The  2003-04  PCC  assessment  rate  was 
derived  after  considering  the  total  PCC 
expenses  of  $4,086,316;  the  estimated 
assessable  peaches  of  21,336,000  25- 
pound  containers  or  container 
equivalents;  the  estimated  income  from 
other  sources,  such  as  interest;  and  the 
need  for  an  adequate  reserve  to  carry  the 
PCC  into  the  2004  season.  The 
committee  decided  that  a  financial 
reserve  of  $500,000  is  necessary  to  meet 
its  obligations  in  the  early  part  of  each 
season,  before  handler  assessments  are 
billed  and  received.  To  meet  these  goals, 
the  PCC  recommended  an  assessment 
rate  of  $0.20  per  25-pound  container  or 
container  equivalent.  According  to  the 
committee,  that  assessment  rate  will 
result  in  an  adequate  financial  reserve, 
yet  one  well  within  the  maximum 
permitted  by  the  order  (one  year's 
expenses;  §917.38). 

Continuance  of  Assessment  Rates 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  reconunendation  and  information 
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submitted  by  the  committees  or  other 
available  information. 

Although  these  assessment  rates  will 
be  in  effect  for  an  indefinite  period,  the 
committees  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rates. 
The  dates  and  times  of  committee 
meetings  are  available  from  the 
committees'  website  or  USD  A. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  the  committees" 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  for 
each  committee  is  needed.  Further 
rulemaking  will  be  undertaken  as 
necessarj'.  The  committees'  2003-04 
budgets  were  reviewed  and  approved  on 
August  27,  2003.  and  those  for 
subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Final  Regidatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordinglv, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  ace  brought  about 
through  group  action  of  essentiallv 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
include  handlers,  are  defined  by  the 
Small  Business  Administration  [13  CFR 
121.201]  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  as 
those  having  annual  receipts  of  less  than 
$750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  committees'  staff  has  estimated 
that  there  are  less  than  20  handlers  in 
the  industry  who  could  be  defined  as 
other  thaii  small  entities.  For  the  2002 


season,  the  conunittees'  staff  estimated 
that  the  average  handler  price  received 
was  $9.00  per  container  or  container 
equivalent  of  nectarines  or  peaches.  A 
handler  would  have  to  ship  at  least 
556,000  containers  to  have  annual 
receipts  of  $5,000,000.  Given  data  on 
shipments  maintained  by  the        • 
committees'  staff  and  the  average 
handler  price  received  during  the  2002 
season,  the  committees'  staff  estimates 
that  small  handlers  represent 
approximately  94  percent  of  all  the 
handlers  within  the  industry. 

The  committees'  staff  has  also 
estimated  that  less  than  20  percent  of 
the  producers  in  the  industry  could  be 
defined  as  other  than  small  entities.  For 
the  2002  season,  the  committees' 
estimated  the  average  producer  price 
received  was  $4.00  per  container  or 
container  equivalent  for  nectarines  and 
peaches.  A  producer  would  have  to 
produce  at  least  187,500  containers  of 
nectarines  and  peaches  to  have  annual 
receipts  of  $750,000. 

With  data  maintained  by  the 
committees'  staff  and  the  average 
producer  price  received  during  the  2002 
season,  the  committees'  staff  estimates 
that  small  producers  represent  more 
than  80  percent  of  the  producers  within 
the  industry.  With  an  average  producer 
price  of  $4.00  per  container  or  container 
equivalent,  and  a  combined  packout  of 
nectarines  and  peaches  of  43.340.000 
containers,  the  value  of  the  2002 
packout  level  is  estimated  to  be 
$173,360,000.  Dividing  this  total 
estimated  grower  revenue  figure  by  the 
estimated  number  of  producers  (1.800) 
yields  an  estimate  of  average  revenue 
per  producer  of  about  $96,311  from  the 
sales  of  peaches  and  nectarines. 

This  rule  continues  to  increase  the 
assessment  rates  established  for  the 
committees  and  collected  from  handlers 
for  the  2003-04  and  subsequent  fiscal 
periods  from  $0.19  to  SO. 20  per  25- 
pound  container  or  container  equivalent 
of  nectarines  and  peaches.  The 
committees  recommended  2003-04 
expenditures  of  $4,173,438  for 
nectarines  and  expenditures  of 
$4,086,316  for  peaches  and  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  container  equivalent  of 
nectarines  and  peaches.  The  assessment 
rate  of  $0.20  is  $0.01  higher  than  the 
rate  previously  in  effect. 

Analysis  of  NAG  Budget 

The  quantity  of  assessable  nectarines 
for  the  2003-04  fiscal  year  continues  to 
be  estimated  at  22,004,000  25-pound 
container  or  container  equivalents. 
Thus,  the  $0.20  rate  should  provide 
$4,400,800  in  assessment  income. 
Income  derived  from  handler 


assessments  will  be  adequate  to  cover 
budgeted  expenses  and  permit  an 
adequate  reserve. 

The  major  expenditures 
recommended  by  the  NAG  for  the  2003- 
04  year  include  $226,121  for  salaries 
and  benefits,  $142,612  for  general 
expenses  and  industry  activities, 
$1,210,220  for  inspection.  $138,929  for 
research,  and  $2,263,061  for  domestic 
and  international  promotion. 

Budgeted  expenses  for  these  items  in 
2002-03  were  $505,000  for  salaries  and 
benefits.  $309,039  for  general  expenses 
and  industry  activities,  $1.05Q,000  for 
inspection.  $138,018  for  research,  and 
$2,574,160  for  domestic  and 
international  promotion. 

The  NAG  recommended  an  increase 
in  the  assessment  rate  to  meet 
anticipated  2003-04  expenses  and 
preserve  an  acceptable  financial  reserve. 
A  reser\'e  of  $400,000  is  needed  to  fund 
expenses  for  the  following  year  until 
assessments  for  that  year  are  received. 
The  NAG  reviewed  and  recommended 
2003-04  expenditures  of  $4,173,438  and 
the  increased  assessment  rate. 

Analysis  of  FCC  Budget 

The  quantity  of  assessable  peaches  for 
the  2003-04  fiscal  year  continues  to  be 
estimated  at  21.336.000  25-pound 
container  or  container  equivalents. 
Thus,  the  $0.20  rate  should  provide 
$4,267,200  in  assessment  income. 
Income  derived  from  handler 
assessments  will  be  adequate  to  cover 
budgeted  expenses  and  permit  a  small 
increase  in  reserves. 

The  major  expenditures 
recommended  by  the  PGG  for  the  2003- 
04  year  include  $226,121  for  salaries 
and  benefits,  $144,743  for  general 
expenses  and  industry'  activities. 
$1,206,414  for  inspection.  $138,930  for 
research,  and  $2,211,346  for  domestic 
and  international  promotion. 

Budgeted  expenses  for  these  items  in 
2002-03  were  $505,000  for  salaries  and 
benefits,  $206,747  for  general  expenses. 
$1,100,000  for  inspection,  $142,186  for 
research,  and  $2,529,036  for  domestic 
and  international  promotion. 

The  PGG  recommended  an  increase  in 
the  assessment  rate  to  meet  anticipated 
2003—04  expenses  and  preserve  an 
acceptable  financial  reser\'e.  A  reserve 
of  $500,000  to  $550,000  is  needed  to 
fund  expenses  for  the  following  vear 
until  assessments  for  that  year  are 
received.  The  PGG  reviewed  and 
recommended  2003-04  expenditures  of 
$4,086,316  and  the  increased 
assessment  rate. 
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Consideratioiis  in  Determining 
Expenses  and  Assessment  Rates 

Prior  to  arriving  at  these  budgets,  the 
committees  considered  information  and 
recommendations  from  various  sources, 
including,  but  not  limited  to:  The 
Executive  Committee,  the  Research 
Subconunittee.  the  International 
Programs  Subcommittee,  the  Grade  and 
Size  Subcommittee,  and  the  Domestic 
Promotion  Subcommittee. 

Each  of  the  committees  then  reviewed 
the  proposed  expenses;  the  total 
estimated  assessable  25-pound 
containers  or  container  equivalents;  and 
the  estimated  income  from  other 
sources,  such  as  interest  income,  prior 
to  recommending  a  final  assessment 
rate.  The  NAC  decided  that  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  container  equivalent  will 
allow  it  to  meet  its  2003-04  expenses 
and  carry  over  an  operating  reserve  of 
about  $438,374,  which  is  in  line  with 
the  committee's  financial  needs.  The 
PCC  decided  that  an  assessment  rate  of 
$0.20  per  25-pound  container  or 
container  equivalent  will  allow  it  to 
meet  its  2003-04  expenses  and  carry 
over  an  operating  reserve  of  $530,586, 
which  is  in  line  with  the  committee's 
financial  needs.  The  committees  then 
recommended  this  rate  to  USDA  with 
one  dissenting  vote  from  each 
committee. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  period  indicates  that  the  grower 
price  for  the  2003-04  seasons  could 
range  between  $4.00  and  $6.00  per  25- 
pound  container  or  container 
equivalent.  Therefore,  the  estimated 
assessment  revenue  for  the  2003-04 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between 
3.33  and  5.0  percent. 

This  action  continues  to  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
liandlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  are  offset  by  the 
benefits  derived  from  the  operation  of 
the  marketing  orders,  hi  addition,  the 
committees'  meetings  were  widely 
publicized  throughout  the  California 
nectarine  and  peach  industries  and  all 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
the  committees'  deliberations  on  all 
issues.  Like  all  committee  meetings,  the 
May  1,  2003,  meetings  were  public 
meetings  and  all  entities  of  all  sizes 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 


and  infoi  -mational 
on  small 


impacts  of  this  action 
businesses. 


This  a  :tion  imposes  no  additional 
reportin] ;  or  recordkeeping  requirements 
on  eithei  small  or  large  handlers.  As 
with  all  federal  marketing  order 
programi,  reports  and  forms  are 
periodic;  illy  reviewed  to  reduce    - 
informat  on  requirements  and 
duplicat  on  by  industry  and  public 
sector  ag  jncies. 

USDA  has  not  identified  any  relevant 
Federal  i  ules  that  duplicate,  overlap,  or 
conflict  1  vith  this  rule. 

An  int  ;rim  final  rule  concerning  this 
action  w  is  published  in  the  Federal 
Register  an  August  15,  2003  (68  FR 
48767).  Copies  of  that  rule  were  also 
mailed  t<  i  committee  members  and  made 
available  as  a  link  on  the  committees' 
Web  site  Finally,  the  interini  final  rule 
was  mad  i  available  through  the  Internet 
by  the  O  fice  of  the  Federal  Register  and 
""'"  *    '  60-day  comment  period  was 
for  interested  persons  to 


USDA.  / 

providec 

respond  o  the  interim  final  rule.  The 

commen 


period  ended  on  October  14, 
2003,  ani  1  no  comments  were  received. 

A  sma  1  business  guide  on  complying 
with  trui  ,  vegetable,  and  specialty  crop 
marketin  i  agreements  and  orders  may 
be  viewe  1  at:  http://www.ams.usda.gov/ 
fv/moah.  itml.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  tt  the  previously  mentioned 
address  iji  the  FOR  FURTHER  INFORMATION 
CONTACT  feection. 

After  c  }nsideration  of  all  relevant 
material  )resented,  including  the 
Commiti  ses'  recommendations,  and 
other  inf(  trmation,  it  is  hereby  found 
that  this  -ule,  as  hereinafter  set  forth. 


will  tenc 


§916^34 


to  effectuate  the  declared 


policy  of  the  Act. 
Listof  St  bjects 

7  CFR  Part  916 

Marketing  agreements.  Nectarines, 
Reportin ;  and  recordkeeping 
requirem  3nts. 

7  CFR  Port  917 

•kel  i: 
Reportin ; 
requir 

PART  91b— NECTARINES  GROWN  IN 
CALIFOI  NIA 


Markef  ng  agreements.  Peaches,  Pears, 
and  recordkeeping 
requiremfents. 


Assessment  rate. 


■  Accorc  ingly,  the  interim  final  rule 
amendin  ;  7  CFR  part  916  which  was 
published  at  68  FR  48767  on  August  15, 
2003,  is  adopted  as  a  final  rule  without 
change. 


PART  917— PEACHES  GROWN  IN 
CALIFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  917  which  was 
published  at  68  FR  48767  on  August  15. 
2003,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  7,  2003. 

A-J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  03-28521  Filed  11-13-03;  8:45  am] 

BILUNG  CO0€  341(M»-I> 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV03-989-7  RR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Reduction  in  Additional 
Storage  Payments  Regarding  Reserve 
Raisins  Intended  for  Use  as  Cattle 
Feed 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  reduced  the  additional 
holding  and  storage  payments  regarding 

2002  Natural  (sun-dried)  Seedless  (NS) 
reserve  raisins  that  were  carried  into  the 

2003  crop  year  and  used  as  cattle  feed. 
The  crop  year  nms  from  August  1 
through  July  31.  Such  payments  are 
authorized  under  the  Federal  marketing 
order  for  California  raisins  (order).  The 
order  regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(RAC).  This  actio^  continues  to  reduce 
expenses  incurred  by  the  2002  reserve 
pool  and  thereby  helps  improve  returns 
to  2002  equity  holders,  primarily  raisin 
producers. 

EFFECTIVE  DATE:  Effective  December  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Stiwt, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order  . 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 
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Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Ch-der  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  fax:  (202)  720-8938,  or  e-mail: 
•  Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  to  reduce  the 
additional  holding  and  storage 
payments  regarding  2002  NS  reserve 
raisins  that  were  carried  into  the  2003 
crop  year  and  used  as  cattle  feed.  The 
crop  year  runs  from  August  1  through 
July  31.  Under  the  order,  handlers  are 
compensated  for  receiving,  storing, 
fumigating,  and  handling  reserve 
tonnage  raisins  acquired  during  a  crop 
year.  The  order  also  authorizes 


additional  payments  for  reserve  raisins 
held  beyond  the  crop  year  of 
acquisition.  The  RAC  met  on  July  2, 
2003,  and  unanimously  recommended 
that  additional  payments  for  reserve 
raisins  used  as  cattle  feed  accrue 
beginning  September  13,  2003,  rather 
than  August  1.  2003  This  action 
continues  to  reduce  expenses  incurred 
by  the  2002  reserve  pool  and  thereby 
helps  improve  returns  to  2002  equity 
holders,  primarily  raisin  producers. 

Volume  Regulation  Provisions 

The  order  provides  authority  for 
voliune  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  retmns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tormage 
raisins,  such  as  goverrunent  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
ultimately  distributed  to  the  reserve 
pool's  equity  holders,  primarily 
producers. 

Costs  Regarding  Holding  and  Storage  of 
Reserve  Raisins 

Section  989.66(f)  of  the  order  specifies 
that  handlers  be  compensated  for 
receiving,  storing,  fumigating,  and 
handling  that  tonnage  of  reserve  raisins 
determined  by  the  reserve  percentage  of 
a  crop  year  and  held  by  them  for  the 
account  of  the  RAC,  in  accordance  with 
a  schedule  of  payments  established  by 
the  RAC  and  approved  by  the  Secretary. 
Further,  the  RAC  must  pay  rent  to 
producers  or  handlers  for  boxes  used  in 
storing  reserve  raisins  held  beyond  the 
crop  year  of  acquisition.  As  previously 
mentioned,  the  crop  year  runs  from 
August  1  through  July  31. 

Section  989.401(b)'of  the  order's  rules 
and  regulations  specifies  additional 
payments  to  handlers  for  storing, 
handling,  and  fumigating  reserve  raisins 
held  beyond  the  crop  year  of 
acquisition.  Specifically,  handlers  must 
be  compensated  for  such  raisins  at  a  rate 
of  $2.30  per  ton  for  the  first  3  months 
(August  through  October),  and  at  a  rate 
of  $1 .  18  per  ton  per  month  for  the 


remaining  9  months  (November  through 
July). 

Section  989.401(c)  specifies  further 
payment  of  rental  on  boxes  and  bins 
containing  raisins  held  beyond  the  crop 
year  of  acquisition.  Specifically,  persons 
who  furnish  boxes  or  bins  used  for 
storing  reserve  raisins  held  for  the 
account  of  the  RAC  on  August  1  are 
compensated  for  the  use  of  such 
containers  as  follows:  For  boxes,  2  V2 
cents  per  day,  not  to  exceed  a  total 
payment  of  Si. 00  per  box  per  year,  per 
average  net  weight  of  raisins  in  a 
sweatbox,  with  equivalent  rates  for 
raisins  in  boxes  other  than  sweatboxes; 
and  for  bins,  20  cents  per  day  per  bin, 
not  to  exceed  a  total  of  $10.00  per  bin 
per  year. 

Disposal  Program 

Piu-suant  to  §  989.67(b)  of  the  order, 
the  RAC  implemented  a  program  to 
dispose  of  about  38,000  tons  of  2002  NS 
reserve  raisins  for  use  as  cattle  feed.  The 
tonnage  was  stored  at  handler  facilities 
and  was  adulterated  to  ensure  that  the 
raisins  remain  in  non-commercial 
channels.  The  program  helped  the 
industry  reduce  its  burdensome 
oversupply  of  raisins.  It  also  helped  to 
make  available  bins  for  storing  raisins 
during  the  new  crop  year,  which  began 
August  1,  2003.  Nearly  all  of  the  reserve 
tonnage  that  was  used  as  cattle  feed  was 
removed  from  handler  premises  by  mid- 
Septembfer  2003  (about  425  tons 
remained). 

RAC  Recommendation 

The  RAC  met  on  July  2.  2003.  and 
unanimously  recommended  reducing 
the  additional  holding  and  storage  ' 

payments  regarding  2002  NS  reserve 
raisins  held  by  handlers  on  August  1 , 
2003,  and  used  as  cattle  feed. 
Specifically,  additional  payments  for 
such  raisins  were  accrued  beginning 
September  13,  2003.  rather  than  August 
1.  2003.  Thus,  additional  costs  were 
only  incurred  for  such  tonnage  that 
remained  at  handler  premises  after 
September  12,  2003  (425  tons). 
PajTuents  for  storing  and  holding 
reserve  raisins  are  deducted  from 
reserve  pool  proceeds,  and  net  proceeds 
are  ultimately  distributed  to  equity- 
holders.  Thus,  reducing  the  expenses  for 
2002  NS  reserve  tonnage  used  as  cattle 
feed  will  help  improve  returns  to  2002 
equity  holders. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulator}'  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
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Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regidation  imder  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  that  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  continues  to  reduce  the 
additional  holding  and  storage 
payments  specified  in  paragraphs  (b) 
and  (c)  of  §  989.401  regarding  2002  NS 
reserve  raisins  that  were  used  as  cattle 
feed.  Specifically,  additional  payments 
for  such  raisins  accrued  beginning 
September  13,  2003,  rather  than  August 
1,  2003.  Under  the  order,  handlers  are 
compensated  for  receiving,  storing, 
fumigating,  and  handling  reserve 
tonnage  raisins  acquired  during  a  crop 
year.  The  order  also  authorizes 
additional  holding  and  storage 
payments  for  reserve  raisins  held 
beyond  the  crop  year  of  acquisition. 
This  action  continues  to  reduce  these 
additional  payments  for  2002^ NS 
reserve  raisins  held  by  handlers  on 
August  1,  2003,  that  were  used  as  cattle 
feed.  Authority  for  this  action  is 
provided  in  §  989.66(f)  of  the  order. 

Regarding  the  impact  of  this  rule  on 
affected  entities,  handlers  and 
producers,  the  order  provides  that 
handlers  store  reserve  raisins  for  the 
account  of  the  RAC.  Net  proceeds  from 
^ales  of  such  reserve  raisins  are 
distributed  to  the  reserve  pool's  equity 
holders,  primarily  producers.  Handlers 
are  compensated  from  reserve  pool 
funds  for  their  costs  in  receiving, 
storing,  fumigating,  and  handling 
reserve  raisins  during  the  crop  year  of 
acquisition  and  for  the  subsequent  crop 
year.  Compensation  is  also  paid  for  the 


use  of  bij  IS  and  boxes  for  storing  reserve 
raisins  h(  id  beyond  the  crop  year  of 
acquisiti(  n. 

Under  he  disposal  program,  22,541 
tons  of  re  serve  raisins  remained  at 
handler  |  remises  after  August  1,  2003. 
About  52  5  tons  were  removed  per  day. 
The  cost  ;o  store,  handle,  and  fumigate 
the  remai  ning  tonnage  at  the  rate  of 
$2.30  pel  ton  per  month  between 
August  1  and  September  12,  2003, 
would  ha  ve  been  about  $66,256.  Bin- 
rental  coi  Is  for  the  same  period  at  the 
ciirrent  n  ite  of  $0.20  per  day  per  bin 
would  ha  ve  been  about  $198,075.00. 
Thus,  thq  RAC  saved  about  $264,331  in 
costs  thai  would  have  been  used  for 
holding  a  nd  storing  2002  reserve  raisins 
intended  for  use  as  cattle  feed  between 
August  1  and  September  12,  2003.  This 
rule  continues  to  reduce  these  costs  to 
zero  and  thereby  reduce  expenses 
incurred  by  the  2002  NS  reserve  pool. 
Handlersl  however,  will  not  be 
compensated  this  amount  for  holding 
and  storilig  this  tonnage. 

Regarding  alternatives  to  this  action, 
one  opticn  would  be  to  maintain  the 
status  qui  and  have  the  2002  reserve 
pool  incur  these  costs.  However,  this 
would  not  help  to  improve  returns  to 
2002  equity  holders.  Another  alternative 
would  be|to  reduce  the  payments  for  the 
period  August  1  through  September  12, 
2003,  to  Qgures  lower  than  those 
currently] specified  in  §989.401. 
However,  ail  RAC  members  supported 
reducing  the  additional  holding  and 
storage  payments  for  2002  reserve 
raisins  intended  for  use  as  cattle  feed  so 
that  such  payments  accrued  beginning  ~ 
Septemb<  r  13,  2003.  rather  than  August 
1,  2003. 

This  ru  e  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
As  with  a  11  Federal  marketing  order 
programs  reports  and  forms  are 
periodica  ly  reviewed  to  reduce 
informati  on  requirements  and 
duplicatii  )n  by  industry  and  public 
sector  ag«  ncies.  Finally,  USDA  has  not 
identifiec  any  relevant  Federal  rules 
that  dupl  cate,  overlap  or  conflict  with 
this  rule. 

Furthei .  the  RAC's  Administrative 
Issues  Su  Jcommittee  and  RAC  meetings 
on  July  2,  2003,  where  this  action  was 
deliberat(  id  were  both  public  meetings 
widely  piblicized  throughout  the  raisin 
industry.  lAll  interested  persons  were 
invited  td  attend  the  meetings  and 
participaje  in  the  industry's 
deliberations. 

An  interim  final  rule  concerning  this 
action  wis  published  in  the  Federal 
Register  in  July  31,  2003  (68  FR  44857). 
Copies  o£the  rule  were  mailed  by  the 
RAC  staf  to  all  RAC  members  and 


alternates,  the  Raisin  Bargaining 
Association,  handlers,  and  dehydrators. 
hi  addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  The  rule 
provided  for  a  60-day  comment  period 
that  ended  on  September  29,  2003.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  finit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  68  FR  44857  on  July  31, 
2003,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  7, 2003. 

A.  J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-28519  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Docket  No.  03-036-2] 

Veterinary  Services  User  Fees;  Pet 
Food  Facility  Inspection  and  Approval 
Fees 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the  user  fee 
regulations  to  replace  the  flat  rate 
annual  user  fees  currently  charged  for 
the  inspection  and  approval  of  pet  food 
manufacturing,  rendering,  blending. 


Federal  Regirter/Vol.  68,  No.  220 /Friday,  November  14.  2003 /Rules  and  Regulations         64505 


digest,  and  spraying  and  drjdng 
facilities  with  user  fees  based  on  hourly 
rates  for  inspections  and  approval.  We 
have  found  that  the  flat  rate  annual  user 
fees  we  have  been  charging  no  longer 
cover  the  costs  of  oin  inspections  and 
cannot  be  adequately  formulated  to 
cover  the  costs  of  the  inspections  and 
reinspections  mandated  by  various 
foreign  regions  to  which  those  facilities 
export  their  pet  food  ingredients  or 
products.  This  action  will  ensure  that 
our  user  fees  cover  the  cost  of  providing 
these  services  to  pet  food  facilities. 
EFFECTIVE  DATE:  December  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinary  Services, 
contact  Dr.  Thomas  W.  Biuleson,  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS.  APHIS,  4700  River 
Road  Unit  44,  Riverdale,  MD  20737- 
1231;  (301)  734-8364. 

For  information  concerning  user  fee 
rate  development,  contact  Mrs.  Kris 
Caraher,  User  Fees  Section  Head, 
Financial  Systems  and  Services  Branch, 
APHIS,  4^00  River  Road  Unit  54. 
Riverdale,  MD  20737-1232;  (301)  734- 
5901. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pet  food  rendering  facilities  process 
animal  byproducts  by  cooking  them 
down  into  various  products  that  are 
used  as  ingredients  in  pet  foods  and 
animal  feeds.  Pet  food  blending 
facilities  take  different  materials  and 
mix  them  according  to  manufacturers' 
specifications.  Pet  food  digest  facilities 
produce  enzymatic  meals  in  powdered, 
or  liquid  form  for  use  as  pet  food  flavor 
enhancers.  Pet  food  spraying  and  drying 
facilities  produce  powdered  materials, 
which  are  also  used  as  flavor  enhancers. 
Pet  food  manufacturing  facilities 
combine  and  cook  ingredients  to 
produce  the  finished  pet  food,  which  is 
then  packaged  for  sale  in  the  United 
States  or  for  export  to  another  coimtry. 

Facilities  that  process  or  manufacture 
pet  food  ingredients  or  products  for 
export,  including  manufacturing, 
rendering,  blending,  digest,  and 
spraying  and  dr3ang  facilities,  are 
required  by  the  European  Union  (EU) 
and  some  other  foreign  regions  to  be 
inspected  and  approved  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  These  inspections  and 
approvals  are  carried  out  by  APHIS  in 
accordance  with  the  regulations  in  9 
CFR  part  156,  "Volimtary  Inspection 
and  Certification  Service." 

User  fees  to  reimburse  APHIS  for  the 
costs  of  providing  veterinary  diagnostic 
services  and  import-  and  export-related 


services  for  live  animals  and  birds  and 
animal  products  are  contained  in  9  CFR 
part  130.  Section  130.11  lists  flat  rate 
annual  fees  for  inspecting  and 
approving  pet  food  manufacturing, 
rendering,  blending,  digest,  and 
spraying  and  drying  facilities. 

On  July  9,  2003.  we  published  in  the 
Federal  Register  (68  FR  40817-40820, 
Docket  No.  03-036-1)  a  proposal  to 
amend  the  regulations  by  replacing  the 
flat  rate  annual  user  fees  currently 
charged  for  the  inspection  and  approval 
of  pet  food  msmufacturing,  rendering, 
blending,  digest,  and  spraying  and 
drying  facilities  in  §  130.11  with  user 
fees  for  inspections  and  approval  based 
on  the  hoinly  rates  in  §  130.30.  We  took 
this  action  because  APHIS  was  not 
recovering  its  full  costs  for  providing 
these  services  under  the  flat  rate  annual 
user  fees  and  because  the  flat  rate 
annual  user  fees  could  not  be 
adequately  reformulated  due  to  changes 
in  the  inspection  and  approval 
requirements  of  the  EU  for  pet  food 
facilities  that  export  their  products  to 
theEU. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  8,  2003.  We  received  one 
conmient  by  that  date,  fi-om  a  pet  food 
manufacturer.  This  commenter 
requested  that,  instead  of  establishing 
user  fees  for  inspections  and  approval  of 
pet  food  facilities  based  on  hourly  rates, 
we  develop  new  flat  rate  annual  user 
fees. 

We  realize  that  flat  rate  annual  user 
fees  aid  pet  food  facilities  by  allowing 
them  to  know  in  advance  what  their 
costs  for  inspection  and  approval  will 
be;  in  fact,  we  previously  established 
the  flat  rate  annual  user  fees  for  these 
activities  at  the  request  of  pet  food 
industry  representatives.  However,  as 
we  discussed  in  the  proposed  rule,  the 
EU's  new  requirements  make  it 
infeasible  to  address  the  present 
unrecovered  costs  by  simply 
recalculating  the  current  flat  rate  user 
fees  for  inspection  and  approval  of  pet 
food  facilities. 

The  amount  of  time  needed  to 
complete  the  inspection  processes  that 
are  required  by  the  EU  varies  widely 
between  pet  food  facilities,  even  pet 
food  facilities  of  the  same  type. 
Charging  a  flat  rate  user  fee  for 
inspections  performed  in  accordance 
with  these  new  requirements  would 
thus  be  inequitable,  as  facility  operators 
whose  facilities  coidd  be  inspected  in  a 
relatively  short  amoimt  of  time  would, 
in  effect,  be  subsidizing  facility 
operators  whose  facilities  required 
inspections  of  greater  length. 

Furthermore,  imder  the  EU's  new 
requirements,  pet  food  facilities  that  are 


not  found  to  be  in  compliance  at  the 
initial  inspection  must,  if  they  still  wish 
to  export  pet  food  to  the  EU,  undergo 
reinspection.  The  APHIS  flat  rate  annual 
user  fees  for  inspection  and  approval 
and  for  renewal  of  approval  in  §  130.11 
are  intended  to  cover  APHIS'  costs  for 
all  inspections  required  during  the  year. 
We  developed  these  flat  rate  user  fees 
based  on  an  average  of  two  inspections 
per  year.  However,  the  new  EU 
requirements  are  likely  to  require  more 
frequent  reinspections  for  some 
facilities.  The  cost  of  these  additional 
reinspections  will  not  be  recovered 
imder  the  current  flat  rate  user  fees.  A 
flat  rate  annual  user  fee  that  did  take  the 
possibility  of  these  additional 
reinspections  into  account  would  also 
be  inequitable:  under  such  a  fee.  facility 
owners  whose  facilities  required 
relatively  few  inspections  would,  in 
effect,  be  subsidizing  those  whose 
facilities  required  more  inspections,  to  a 
far  greater  degree  than  under  the  EU's 
previous  requirements. 

Finally,  we  cannot  predict  what 
■  changes  foreign  governments  may  make 
to  their  requirements  for  inspection  and 
approval  of  pet  food  facilities  in  the 
future,  or  what  changes  we  might  need 
to  make  in  the  flat  rate  user  fees  because 
of  those  changes.  A  more  flexible 
system,  using  the  hoinly  rates 
established  here,  will  reduce  the  need 
for  future  rulemaking  while  ensuring 
that  APHIS  properly  recovers  its  full 
costs  for  providing  these  services  and 
that  all  customers  are  charged  fairly. 

These  considerations  have  led  us  to 
conclude  that  the  flat  rate  annual  user 
fees  for  inspection  and  approval  of  pet 
food  facilities,  while  providing  cost 
certainty  for  facility  operators,  will  not 
be  able  to  achieve  their  primary  goal: 
Ensming  that  APHIS  recovers  the  costs 
of  inspecting  emd  approving  such 
facilities.  Returning  to  an  hourly  rate 
user  fee  will  allow  us  to  charge  facility 
operators  an  appropriate  amount  for  the 
labor  expended  in  inspecting  and 
approving  their  facilities,  will  allow  us 
to  recover  the  costs  of  any  reinspections 
that  may  be  required,  and  will  give  us 
more  flexibility  should  the  requirements 
of  importing  countries  for  inspection 
and  approval  change  in  the  future.  We 
are  not  making  any  changes  to  the 
proposed  rule  in  response  to  this 
comment. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  docimient,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatoiy 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
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been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

APHIS  will  be  using  the  hourly  and 
premiiun  hourly  rate  user  fees  listed  in 
§  130.30  to  cover  the  cost  of  providing 
services  for  the  approval  of  U.S.  pet 
food  manufacturing,  rendering, 
blending,  digest,  and  spraying  and 
drying  facilities  in  lieu  of  the  current 
flat  rate  user  fees  contained  in  §  130.11. 
Facilities  that  process  or  manufacture 
pet  food  ingredients  or  products  for 
export  are  required  by  the  EU  and  other 
foreign  countries  to  be  inspected  and 
approved  by  APHIS  in  order  for  the  pet 
food  to  be  imported.  APHIS  is  replacing 
the  flat  rates  with  hourly  rates  to  recover 
its'  full  costs  for  these  inspection  and 
approval  services. 

User  fees  recover  the  cost  of  operating 
a  public  system  by  charging  those 
members  of  the  public  who  use  the 
system,  rather  than  the  public  as  a 
whole,  for  its  operation.  It  is  justifiable 
to  recover  the  costs  of  the  inspection 
and  approval  of  U.S.  pet  food 
manuiacturing,  rendering,  blending, 
digest,  and  spraying  and  drying 
facilities  through  user  fees.  These 
facilities  benefit  from  the  inspection 
service  as  it  provides  the  approvals 
required  by  the  countries  to  which  they 
export;  user  fees  thus  internalize  the 
costs  of  this  service  to  those  who  require 
the  service  and  benefit  fiY)m  it. 

APHIS  user  fees  are  intended  to  cover 
the  full  cost  of  providing  the  service  for 
which  the  fee  is  charged.  The  cost  of 
providing  a  service  includes  direct  labor 
and  direct  material  costs.  It  also 
includes  administrative  support. 
Agency  overhead,  and  departmental 
charges.  Due  to  changes  in  the 
inspection  and  approval  requirements  of 
certain  countries,  APHIS  has  found  that 
providing  these  services  can  now 
require  up  to  1 V2  times  the  labor 
estimated  as  being  necessary  when  the 
flat  rate  annual  user  fees  were  set. 
Therefore,  APHIS  is  not  currently 
recovering  all  appropriate  costs.  In 
addition,  the  EU's  requirements  for 
inspection  and  approval  of  facilities  that 
wish  to  export  pet  food  to  the  EU 
changed  dramatically  on  jvlay  1,  2003. 
Inspections  under  these  new 
requirements  are  more  complex  and 
thus  require  more  labor,  meaning  that 
the  labor  estimates  used  for  the  current 
flat  rates  have  become  yet  more 
outdated. 

The  amount  of  time  required  to 
perform  an  inspection  can  vary  widely, 
depending  on  such  factors  as  ihe  size  of 
the  facility,  the  complexity  of  the 
operation,  and  the  preparation  that  has 
occiared  at  the  facility  in  anticipation  of 
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ion.  However,  the  labor  time 
with  inspections  is  generally 
uted  by  the  current  fees, 
ome  more  so  as 
nts  change.  The  current  flat 
rate  user!fee  of  $404.75  for  an  initial 
inspection  and  approval  at  a  pet  food 
manufachuing,  rendering,  blending,  or 
digest  facility  is  the  equivalent  of 
approximately  5  hours  at  the  hourly 
rate,  but  We  have  found  it  can  easily 
take  10  air  more  hours  to  approve  some 
facilities  It  can,  therefore,  be  expected 
that  the  t  Qtal  user  fees  charged  imder 
the  hourly  rate  will  be  greater  than  the 
current  ijat  rate  for  inspection  and 
approvali  services. 

To  the  extent  that  changes  in  user  fees 
alter  opefational  costs,  any  entity  that 
utilizes  APHIS  services  that  are  subject 
to  user  faes  will  be  affected  by  a  rule 
that  changes  those  fees.  The  degree  to 
which  anentity  is  affected  depends  on 
its  market  power,  or  the  ability  to  which 
costs  can  be  either  absorbed  or  passed 
on  to  its  buyers.  Without  information  on 
either  profit  margins  and  operational 
expenses  of  the  affected  entities,  or  the 
supply  responsiveness  of  the  pet  food 
industry,;'  the  scale  of  potential 
economii :  effects  cannot  be  precisely 
predicte<  . 

HoweA  er,  we  do  not  expect  that  these 
changes  n  user  fees  will  significantly 
impact  u  iers.  Even  at  higher  levels,  Uie 
inspectio  n  fees  represent  a  very  small 
portion  c  f  the  value  of  shipments  from 
these  fac  lities.  In  1997,2  jog  and  cat 
food  madufactiu'ers  ^  had  an  average 
total  annual  value  of  shipments  of  $46.6 
million,  and  even  the  smallest 
operations  (1  to  4  employees)  had  an 
average  total  annual  value  of  shipments 
of  nearlyj$700.000.  Other  animal  food 
manufacturers  *  had  an  average  total 
annual  v^lue  of  shipments  of  $12.7 
million,  tvith  the  smallest  operations  (1 
to  4  employees)  having  an  average  total 
annual  vjilue  of  shipments  of  $2.3 
million.  Kenderers  and  other  meat 
byproduct  processors  ^  had  an  average 
total  ann|ial  value  of  shipments  of  $10.7 
million,  with  the  smallest  operations  (1 
to  4  emplayees)  having  an  average  total 
aimual  v|lue  of  shipments  of  nearly 
$800,0001  Those  processors  specifically 
dealing  v  rith  animal  and  marine  feed 


'  The  mei  suiement  of  supply  responsiveness 
would  prov  de  information  on  the  likely  impact  on 
an  entity's  i  ctivities  due  to  changes  in  operating 
costs. 

2  U.S.  Cei  sus  Bureau,  1997  Economic  Census. 
The  2002  G  insus  is  not  yet  available. 

^  North  A  nerican  Industry  Classification  System 
(NAJCS)  CO  le  311111,  Dog  and  Cat  Food 
Manufactui  ng. 

<NAiCS  <  ode  311119,  Other  Animal  Food 
Manufactui  ing. 

^NAICS  ^de  311613,  Rendering  and  Meat  By- 
product Pn  :»ssing. 


and  fertilizer  byproducts  ^  had  an 
average  total  annual  value  of  shipments 
of  $16.2  million.  Even  if  these  hourly 
rate  us^  fees  were  to  triple  the 
inspection  and  approval  costs  of  pet 
food  facilities,  the  fees  charged  to  these 
facilities  will  continue  to  be  very  small 
compared  to  their  revenues. 

Because  the  EU  and  other  coimtries 
require  U.S.  facilities  that  process  or 
manufacture  pet  food  ingredients  or 
products  for  export  be  inspected  and 
approved  by  APHIS  in  order  for  the  pet 
food  to  be  imported  into  those 
countries,  those  facilities  directly 
benefit  firom  the  inspections,  as  ihey  are 
a  necessary  element  for  exports  of  these 
products  to  occiir.  In  addition,  using 
hourly  rates  will  aUow  the  fee  to  be  tied 
directly  to  the  amoimt  of  time  required 
to  perform  the  service  at  a  given  facility. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  effects  of  their 
rules  on  small  entities.  The  Small 
Business  Administration  (SBA)  has  set 
out  criteria  based  on  the  North 
American  Industry  Classification 
System  for  determining  which  economic 
entities  meet  the  definition  of  a  small  «■ 
business.  The  entities  potentially 
affected  by  this  fiiud  rule  will  be  U.S. 
manufacturers  of  pet  food  and  pet  food 
ingredients  intended  for  export. 

Under  the  SBA's  criteria,  an  entity 
engaged  in  the  manufactiue  of  pet  food 
or  in  rendering  and  meat  byproduct 
processing  is  considered  to  be  a  small 
entity  if  it  employs  500  or  fewer 
employees.  In  1997,  nearly  99  percent  of 
dog  and  cat  food  manufacturers  would 
have  been  considered  small  under  this 
criterion.  Similarly,  100  percent  of  other 
animal  food  manufacturers  and 
rendering  and  meat  byproduct 
processors  would  have  been  considered 
small  imder  this  criterion.  However, 
because,  as  discussed  above,  the 
inspection  fees  represent  a  very  small 
portion  of  the  value  of  shipments  fi'om 
these  facilities-,  we  expect  that  this 
change  in  user  fees  will  have  a  minimal 
impact  on  users,  whether  small  or  large. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 


sNAICS  code  3116134,  Animal  and  Marine  Feed 
and  Fertilizer  Byproducts. 
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Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  oT  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sub|ects  iB  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

■  Accordingly,  we  are  amending  9  ClTl 
part  130  as  follows: 

PART  130— USER  FEES 

■  1.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  5542;  7  U.S.C.  1622 
and  8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  3701.  3716,  3717,  3719,  and  3720A;  7 
CFR  2.22,  2.80,  and  371.4. 

§130.1    [Amended] 

■  2 .  Section  1 30. 1  is  amended  by 
removing  the  definitions  for  petfood 
blending  facility,  petfood  digest  facility, 
petfood  manufacturing  facility,  petfood 
rendering  facility,  and  petfood  spraying 
and  drying  facility. 

■  3.  fa  §  130.11,  paragraph  (a),  the  table 
is  revised  to  read  as  follows: 

§130.11    User  fees  for  inspecting  and 
approving  import/export  facilities  and 
establishments. 


Service 


Embryo  collection  center  Inspection  and  approval  (all  Inspections  required  during  the  year  for  facilitv  ao- 
proval).  "        '  7  -f 

Inspection  for  approval  of  biosecurity  level  three  laboratories  (all  inspections  related  to  approving  the  lab- 
oratory for  handling  one  defined  set  of  organisms  or  vectors). 

Inspection  for  approval  of  slaughter  establishment:  *■ 

Initial  approval  (all  inspections) :..... ^ 

Renewal  (all  inspections)  ?. !.'""!"""."!!..".!!.""!"I!!! 

Inspection  of  approved  establishments,  warehouses,  and  facilities  under  9  CFf^  parts  W  mroti^  96 

Approval  (compliance  agreement)  (all  inspections  for  first  year  of  3-year  approval) 

Renewed  approval  (all  inspections  for  second  and  third  years  of  3-year  approval) 


per  year 

per  inspection 

per  year 

per  year 

per  year 

per  year 


User  fee 

beginning 

Oct.  1,2003 


$380.00 
977.00 


373.00 
323.00 

398.00 
230.00 


Done  in  Washington,  DC,  this  7th  day  of 
November  2003. 

^Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  03-28512  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  3410-34-^ 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  145  and  147 
[Docket  No.  03-017-2] 

National  Poultry  ImpFOvement  Plan  and 
Auxiliary  Provisions 

agency:  Animal  and  Plant  Health 
faspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  National 
Poultry  Improvement  Plan  (the  Plan) 
and  its  auxiliary  provisions  by 
providing  new  or  modified  sampling 
and  testing  procedures  for  Plan 
participants  and  participating  flocks. 
These  changes  were  voted  on  and 
approved  by  the  voting  delegates  at  the 
Plan's  2002  National  Plan  Conference 


and  will  keep  the  provisions  of  the  Plan 
current  with  changes  in  the  poultry 
industry  and  provide  for  the  use  of  new 
sampling  and  testing  procedtues. 
EFFECTIVE  DATE:  December  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer,  Senior  Coordinator, 
Poultry  Improvement  Staff,  National 
Poultry  Improvement  Plan,  Veterinary 
Services,  APHIS,  USDA,  1498  Klondike 
Road,  Suite  200,  Conyers,  GA  30094- 
5104; (770)  922-3496. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Poultry  Improvement 
Plan  (NPIP,  also  referred  to  below  as 
"the  Plan")  is  a  cooperative  Federal- 
State-industry  mechanism  for 
controlling  certain  poultry  diseases.  The 
Plan  consists  of  a  variety  of  programs 
intended  to  prevent  and  control  egg- 
transmitted,  hatchery-disseminated 
poultry  diseases.  Participation  in  all 
Plan  programs  is  voluntary,  but  flocks, 
hatcheries,  and  dealers  must  first 
qualify  as  "U.S.  PuUorum-Typhoid 
Clean"  as  a  condition  for  participating 
in  the  other  Plan  programs.  The 
regulations  in  9  CFR  parts  145  and  147 
(referred  to  below  as  the  regulations) 
contain  the  provisions  of  the  Plan.  The 
Animal  and  Plant  Health  faspection 
Service. (APHIS)  of  the  U.S.  Department 


of  Agriculture  (USDA)  amends  these 
provisions  from  time  to  time  to 
incorporate  new  scientific  information 
and  technologies  within  the  Plan. 

On  May  23,  2003,  we  published  in  the 
Federal  Register  (68  FR  28169-28175, 
Docket  No.  03-017-1)  a  proposal  to    " 
amend  the  Plan  by  providmg  new  or 
modified  sampling  and  testmg 
procedures,  removing  the  requirements 
for  the  minimiim  weight  of  hatching 
eggs,  changing  the  restrictions  on 
animal  protein  used  in  mash  and  pellet 
feed,  addmg  a  reinstatement  procedure 
to  the  U.S.  S.  Enteritidis  Clean  program, 
and  adding  new  U.S.  Avian  Influenza 
Clean  programs  for  turkey  breeding 
flocks  and  products  and  waterfowl, 
exhibition  poultry,  and  game  breeding 
flocks  and  products. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  22, 
2003.  We  received  one  comment  by  that 
date,  from  a  private  citizen.  This 
commenter  raised  several  issues  related 
to  the  proposed  rule.  These  issues  are 
discussed  below. 

The  commenter  objected  to  the  fact 
that  the  changes  we  proposed  to  make 
to  the  Plan  were  developed  by  Federal 
and  State  animal  health  ofiicials  and 
industry  representatives  working 
cooperatively.  The  commenter  stated 
that  other  groups  with  an  mterest  in 
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conunerdal  poultry  production, 
particularly  animal  protection  groups, 
should  have  been  invited  to  observe  and 
contribute  to  the  development  of  the 
Plan.  Without  adequate  oversight  from 
other  groups,  this  commenter  asserted, 
decisions  could  be  made  that  would 
have  a  deleterious  effect  on  poultry 
health  and  welfare. 

On  May  2,  2002.  we-published  in  the 
Federal  Register  (67  FR  22038-22039. 
Docket  No.  02-039-1)  a  notice  of  the 
meetings  of  the  General  Conference 
Committee  of  the  Plan,  which  was  held 
on  May  30.  2002.  and  the  2002  National 
Plan  Conference,  which  was  held  on 
May  31  and  June  1.  2002.  The  notice 
indicated  that  the  meetings  would  be 
open  to  the  public  and  listed  the  topics 
that  would  be  addressed  at  these 
meetings.  The  decisions  made  at  the 
meetings  on  how  to  addre$$  these  topics 
became  the  basis  of  the  proposed  rule. 
Due  to  time  constraints,  the  public  was 
not  allowed  to  participate  in  discussions 
during  either  of  the  meetings;  however, 
the  notice  indicated  that  written 
statements  on  the  meeting  topics  would 
be  accepted  either  at  the  meetings  or 
before  or  after  the  meetings.  In  addition, 
all  interested  parties  had  an  opportunity 
to  comment  on  the  proposed  rule  during 
the  60-day  comment  period.  We  believe 
interested  parties  had  adequate  access  to 
the  deliberations  of  the  General 
Conference  Committee  and  the 
proceedings  of  the  National  Plan 
Conference  and  have  had  adequate 
opportunity  to  conunent  on  the 
proposed  changes. 

The  commenter  objected  to  our 
proposed  changes  to  the  U.S.  S. 
Enteritidis  Clean  and  U.S.  Salmonella 
Monitored  programs  for  meat  type 
chicken  breeding  flocks  and  products 
and  the  U.S.  Sanitation  Monitored 
program  for  tiukey  breeding  flocks  and 
products  on  the  basis  that  animal 
protein  should  not  be  fed  to  chickens  or 
turkeys.  The^ommenter  asserted  that 
feeding  aninial  protein  to  chickens  and 
turkeys  could  spread  illness  to  the 
chickens  and  turkeys  or  to  other 
poultry. 

The  programs  cited  in  the  previous 
paragraph  are  intended  to  reduce  the 
incidence  of  S.  enteritidis  and 
Sahnonella  in  chickens  and  Salmonella 
in  turkeys.  These  bacteria  primarily 
pose  a  risk  to  human  health,  and  as  such 
are  under  the  purview  of  the  USDA's 
Food  Safety  and  Inspection  Service  and 
the  U.S.  Food  and  Drug  Administration. 
The  Plan's  programs  are  volimtary  and 
provide  flockowners  with  guidelines  to 
reduce  or  eliminate  the  incidence  of 
these  bacteria  in  their  flocks.  If  it 
became  necessary  to  restrict  or  prohibit 
feeding  animal  protein  to  poultry  due  to 


a  risk  of  animal  disease  transmission, 
such  fee  ding  would  be  restricted  or 
prohibit  3d  elsewhere  in  APHIS's 
regulati(  ins.  We  have  no  evidence 
indicating  that  chickens  and  turkeys 
that  are  fed  animal  protein  that  meets 
the  guidblines  of  these  programs  are  at 
risk  for  animal  disease  transmission, 
and  the  :ommenter  did  not  provide  any 
such  evi  dence.  We  are  making  no 
changes  in  response  to  this  conunent. 

The  c(  immenter  asserted  that 
laborato  ies  that  perform  the  tests 
provide*  for  by  the  Plan  should  be 
tested  tc  ensure  that  they  are  providing 
accurate ,  unbiased  results.  All 
laborato  ies  that  perform  tests  provided 
for  by  th  3  Plan  must  be  authorized 
laborato  ies.  An  authorized  laboratory, 
as  defin(  d  in  §  145.1  of  the  regulations, 
is  a  labo  atorx-  designated  by  an  Official 
State  Ag  mcy  and  subject  to  review  by 
APHIS. '  'he  APHIS  review  may  include, 
but  will  lot  necessarily  be  limited  to, 
checkin]  records,  laboratory  protocol, 
check-te  it  proficiency,  periodic 
duplicat  J  samples,  and  peer  review. 
Only  afti  ir  this  review  is  a  laboratory 
authoriz  jd  to  perform  the  tests  provided 
for  by  th  3  Plan.  We  believe  that  such  a 
review  a  iequately  addresses  the 
commen  ter's  concerns  in  this  regard. 

We  pr  )posed  to  add  a  reinstatement 
process  o  the  U.S.  S.  Enteritidis  Clean 
program  The  commenter  argued  that 
'flockowi  lers  who  would  seek  to  have 
their  flo(  ks  reinstated  under  such  a 
program  should  be  required  to  pay  for 
all  testir  g  themselves.  The  authorized 
laborato]  ies  that  would  perform  such 
testing  a  e  operated  by  State, 
educatiatial,  or  commercial  entities,  emd 
it  is  bey(  nd  the  scope  of  the  regulations 
to  requii  s  that  these  entities  charge  user 
fees  for  1  jsting.  We  are  making  no 
changes  in  response  to  this  comment. 

Howei  er,  we  are  making  one  change 
to  the  pr  jposed  rule  th^t  has  been 
necessiU  ted  by  a  regulatory  action  taken 
since  th<  proposed  rule's  publication. 
On  June  120.  2003.  we  published  in  the 
Federal  Register  (68  FR  36898-36900. 
Docket  No.  00-107-2)  a  final  rule  that, 
among  other  things,  removed  the 
regulations  governing  Salmonella 
enteritic  is  serotype  enteritidis  in  9  CFR 
part  82,   ubpart  C  {§§  82.30  through 
82.38).  li  >  the  proposed  rule,  we  had 
propose(   to  update  a  reference  to  the 
U.S.  Sal]  lonella  Monitored  program  in 
§  82.34 1  y  replacing  it  with  a  reference 
to  the  U.  S.  Salmonella  Clean  program  to 
reflect  a  jrevious  change  in  the  name  of 
that  pro|  ram.  Since  §  82.34  has  been 
removec ,  it  is  not  necessary  to  include 
that  pro  osed  change  in  this  final  rule. 

There  ire,  for  the  reasons  given  in  the 
propose!  rule  and  in  this  docimient,  we 
are  adop  ing  the  proposed  rule  as  a  final 


rule,  with  the  change  discussed  in  this 
dociunent. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Ofiice  of  Management  and  Budget. 

The  objective  of  the  NPIP  is  to 
provide  a  cooperative  Federal-State- 
industry  program  through  which  new 
technology  can  be  effectively  applied  to 
the  improvement  of  poultry  and  poultry 
products  throughout  the  country.  The 
provisions  of  the  Plan,  developed  jointly 
by  industry  members  and  State  and 
Federal  officials,  establish  standards  for 
the  evaluation  of  poultry  breeding  stock 
and  hatchery  products  with  respect  to 
freedom  from  hatchery-disseminated 
diseases.  Participation  in  the  program  is 
volimtary.  Currently,  the  NPIP  has 
active  control  programs  for  pullorum, 
fowl  typhoid,  avian  mycoplasmas, 
Salmonella  enteritidis,  and  avian 
influenza. 

Periodifcally,  the  provisions  of  the 
Plan  are  amended  to  keep  current  with 
the  development  of  the  poultry  industry 
and  the  utilization  of  new  information 
as  it  becomes  available,  based  on  the 
recommendations  of  representatives  of 
member  States,  hatcheries,  dealers, 
flockowners,  and  Ijreeders  who  take  part 
in  the  Plan's  National  Plan  Conference. 
Accordingly,  this  final  rule  changes 
some  of  the  Plan's  provisions  to  keep 
the  provisions  of  the  Plan  current  with 
changes  in  the  poultry  industry, 
establish  new  certification  programs, 
modify  current  disease  control 
practices,  and  provide  for  the  use  of 
new  sampling  and  testing  procedures. 
The  changes  were  voted  on  and 
approved  by  the  voting  delegates  at  the 
Plan's  2002  National  Plan  Conference. 
The  changes  have  been  generated  by 
industry  representatives.  Official  State 
Agencies,  or  Federal  representatives 
with  the  goal  of  reducing  disease  risk 
and  increasing  product  marketability. 

The  United  States  is  the  world's 
largest  producer  and  exporter  of  poultry 
meat  and  the  second-largest  egg 
producer.  In  2001,  U.S.  producers  held 
a  total  of  441.1  million  chickens, 
excluding  commercial  broilers,  whose 
estimated  value  was  $1,068  billion. 
Broiler  production,  which  primarily 
comes  from  chickens  raised  under 
contract  with  a  broiler  processor,  totaled 
8.262  billion  broilers  with  a  combined 
live  weight  of  41.5  billion  poimds.  The 
value  of  broiler  production  for  that  year 
was  $13.9  billion.  The  United  States  is 
also  the  world's  largest  tinkey  producer. 
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In  2001,  tvurkey  production  totaled  269 
million  birds  with  a  combined  live 
weight  of  6.98  billion  pounds  and  value 
of  $2.8  billion.  Finally,  in  2000.  the 
United  States  produced  approximately 
84.4  billion  eggs  worth  an  estimated 
$4.3  billion.' 

The  U.S.  poultry  industiy  plays  a 
significant  role  in  international  trade.  In 
fact,  the  United  States  is  the  world's 
largest  exporter  of  both  broilers  and 
turkey  products.  In  2001,  broiler  exports 
totaled  5.5  billion  pounds,  valued  at 
$1.8  billion.  Turkey  exports  for  the  same 
year  totaled  487  million  pounds  and 
were  valued  at  $257  million.  In 
addition,  191  million  dozen  eggs  and 
egg  products  were  exported  in  2001.2 

Participation  in  the  Plan  serves  as  a 
"seal  of  approval"  for  eggs  and  poultry 
producers  in  the  sense  that  tests  and 
procedures  recommended  by  the  Plan 
are  considered  optimal  for  the  industry. 
As  such,  while  participation  in  the  Plan 
is  voluntary,  many  foreign  nations,  such 
as  Russia,  do  not  accept  poultry 
products  unless  they  have  originated 
from  flocks  participating  in  the  Plan.  ^ 
Consequently,  participation  in  the  Plan 
increases  product  marketability  both 
domestically  and  internationally,  which 
in  turn  increases  the  economic  benefits 
received  by  the  poultry  industry  from 
participation  in  the  Plan. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  their  regulations  on 
small  entities.  Under  the  North 
American  Industrv  Classification 
System  (NAICS)  used  by  the  Small 
Business  Administration,  chicken  egg 
operations  are  considered  small  entities 
if  they  have  $10.5  million  or  less  in 
annual  receipts  (NAICS  code  112310). 


'  nSDA.  Agricultural  Statistics  2002.  Washington. 
DC:  National  Agricultural  Statistics  Service.  2002. 

-USDA,  Poultry  and  Eggs:  Trade.  Washington, 
DC:  Economic  Research  Service,  2002. 

'  USDA,  Export  Requirements  for  Russia. 
Washington,  DC:  Food  Safetv  and  Inspection 
Service,  2003. 


All  other  poultry  products  and  meat 
operations  are  considered  small  entities 
if  they  have  $750,000  or  less  in  annual 
receipts  (NAICS  code  112320).'»  As  this 
final  rule  only  makes  minor  changes  in 
a  continuing  program  in  an  effort  to 
better  safeguard  poultry  health,  the 
economic  effects  on  poultry  producers 
are  not  expected  to  be  significant. 

The  last  agricultural  census  estimated 
there  were  63,246  domestic  poultrv'  and 
poultry  products  farms."'  Unfortunately, 
the  size  distribution  of  these  farms  is 
not  known.  However,  because  most 
poultry  production  is  carried  out  by 
small  farms  working  under  contract 
with  larger  processors  or  marketing 
firms,  we  can  assume  a  fair  amount  of 
poultry  production  is  carried  out  bv 
small  operations. 

However,  only  thos6  producers  that 
voluntarily  participate  in  the  Plan  will 
be  affected.  As  is  the  case  in  the 
majority  of  voluntar\'  control  programs, 
individuals  are  likely  to  remain  in  the 
program  as  long  as  the  costs  of 
implementing  the  program  are  lower 
than  the  added  benefits  they  receive 
from  the  program.  In  any  event,  the 
changes  in  this  final  rule  will  not  have 
a  significant  economic  effect  on  Plan 
participants. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


■'  Table  of  Size  Standards  based  on  NAlCS  2002. 
Washington.  DC:  U.S.  Small  Business 
Administration,  2002 

■  USDA,  1997  Census  of  Agriculture.  Washington. 
DC:  National  .Agricultural  Statistics  Service. 


State  and  local  officials.  [See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  emd  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Parts  145  and 
147 

Animal  diseases,  Pouhr\'  and  poultn," 
products.  Reporting  and  recordkeeping 
requirements, 

■  Accordingly,  we  are  amending  9  CFR 
parts  145  and  147  as  follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

■  1 .  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2,80,  and  371.4. 

■  2 .  Section  1 45 . 1 0  is  amended  as 
follows: 

■  a.  In  paragraph  (r),  by  removing  the 
word  "and"  and  adding  a  comma  in  its 
place  and  by  adding  the  words  ",  and 
145.53(e)"  after  the  citation  "145.33(1)". 

■  b.  By  adding  a  new  paragraph  (t)  to 
read  as  set  forth  below, 

§  1 45.1 0    Terminology  and  classification; 
flocics,  products,  and  States. 

***** 

(t)  U.S.  H5/H7  Avian  Influenza  Clean. 
[See  §  145.43(g),) 
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■  3.  Section  145.14  is  amended  as 
follows: 

■  a.  By  removing  paragraph  {a)(9). 

■  b.  By  redesignating  paragraphs  (a)(6) 
through  (a)(8)^s  paragraphs  (a)(7) 
through  (a)(9),' respectively. 

■  c.  hi  newly  redesignated  paragraph 
(a)(7),  in  the  first  sentence,  by  removing 
the  words  "reactors  are  foimd  in  serum 
or  blood  from  any  flock,  or". 

■  d.  By  adding  a  new  paragraph  (a)(6)  to 
read  as  set  forth  below. 

§145.14    Blood  testing. 

***** 

(a)*  *  * 

(6)  Poultry  from  flocks  undergoing 
qualification  testing  for  participation  in 
the  Plan  that  have  a  positive  reaction  to 
an  official  blood  test  named  in 
paragraph  (a)(1)  of  this  section  shall  be 
evaluated  for  pullorum-typhoid  as 
follows: 

(i)  Serum  samples  that  react  on  rapid 
serum  test  or  enzyme-labeled 
immimosorbent  assay  test  (ELISA),  or 
blood  from  birds  that  react  on  the 
stained  antigen,  rapid  whole-blood  test 
for  all  birds  except  turkeys,  shall  bfe 
tested  with  either  the  standard  tube 
agglutination  test  or  the 
microagglutination  test. 

(ii)  Reactors  to  the  standard  tube 
agglutination  test  (in  dilutions  of  1:50  or 
^ater)  or  the  microagglutination  test 
(in  dilutions  of  1:40  or  greater)  shall  be 
submitted  to  an  authorized  laboratory 
for  bacteriological  examination.  If  there 
are  more  than  four  reactors  in  a  flock, 
a  minimum  of  four  reactors  shall  be 
submitted  to  the  authorized  laboratory; 
if  the  flock  has  foiu'  or  fewer  reactors, 
all  of  the  reactors  must  be  submitted. 
The  approved  procedure  for 
bacteriological  examination  is  set  forth 


Figure  21 


in  §  147. 11  of  this  chapter.  When 
reactors  u-e  submitted  to  the  authorized 
laboratoiy  within  10  days  of  the  date  of 
reading  in  official  blood  test  named  in 
paragrap  ti  (a)(6)(i)  of  this  section,  and 
the  bact(  riological  examination  fails  to 
demonst  rate  pullorum-typhoid 
infectioE ,  the  Official  State  Agency  shall 
presimie  that  the  flock  has  no  pullorum- 
typhoid  'eactors. 

(iii)  If  i  flock  owner  does  not  wish  to 
submit  r  sactors  for  bacteriological 
examina  ion,  then  the  reactors  shall  be 
isolated  md  retested  within  30  days 
using  an  official  blood  test  named  in 
paragrap  i  (a)(1)  of  this  section.  If  this 
retest  is  )ositive,  additional 
examination  of  the  reactors  and  flock 
will  be  pjerformed  in  accordance  with 
paragraph  (a)(6){ii)  of  this  section. 
During  tikis  30-day  period,  the  flock 
must  be  maintained  under  a  seciuity 
system,  ^ecified  or  approved  by  the 
Official  itate  Agency,  that  will  prevent 
physical  contact  with  other  birds  and 
assure  th  at  personnel,  equipment,  and 
supplies  that  could  be  a  source  of 
pullorun^-typhoid  spread  are  sanitized. 


§145.22 


■  4.  In  § 
are  removed 
(e)  are 
through 


.45.22,  paragraphs  (a)  and  (b) 
and  paragraphs  (c)  through 
re  designated  as  paragraphs  (a) 
c).  respectively. 


§145.32 


[Amended] 


[Amended] 


■  5.  In  §45. 32,  paragraph  (a)  is  removed 
and  para  graphs  (b)  through  (d)  are 
redesign  ited  as  paragraphs  (a)  through 
(c),  resp€  ctively. 

■  6.  Section  145.33  is  amended  as 
follows: 


A 


■  a.  By  revising  paragraphs  (c)(4),  (e)(4), 
(h)(l)(ii)(A),  (h)(l)(ii)(B),  (i)(l)(iii),  (j)(l), 
and  (k)(l)  to  read  as  set  forth  below. 

■  b.  By  adding  a  new  paragraph  {h)(6)  to 
read  as  set  forth  below. 

§  1 45.33    Terminology  and  classification; 
flocks  and  products. 

*****  » 

(c)  *   *   * 

(4)  Before  male  breeding  birds  may  be 
added  to  a  participating  multiplier 
breeding  flock,  a  sample  of  at  least  30 
birds  to  be  added,  with  a  minimum  of 
10  birds  per  pen,  shall  be  tested  for  M. 
gallisepticum  as  provided  in  §  145.14(b), 
or  by  a  polymerase  chain  reaction 
(PCR)-based  procedure  approved  by  the 
Department.  If  fewer  than  30  male 
breeding  birds  are  being  added,  all  the 
birds  shall  be  tested  as  described  above. 
The  male  birds  shall  be  tested  no  more 
than  14  days  prior  to  their  intended 
introduction  into  the  flock.  If  the 
serologic  testing  of  the  birds  yields 
hemagglutinatioif  inhibition  titers  of 
1 :40  or  higher  as  provided  in 
§  145.14(b),  or  if  tihe  PCR  testing  is 
positive  for  M.  gallisepticum,  the  male 
birds  may  not  be  added  to  the  flock  and 
must  be  either  retested  or  destroyed. 
***** 

(e)  *  *   * 

(4)  Before  male  breeding  birds  may  be 
added  to  a  participating  multiplier 
breeding  flock,  a  sample  of  at  least  30 
birds  to  be  added,  with  a  minimum  of 
10  birds  per  pen,  shall  be  tested  for  M. 
synoviae  as  provided  in  §145. 14(b)  or 
by  a  polymerase  chain  reaction  (PCR)- 
based  procedtue  approved  by  the 
Department.  If  fewer  than  30  male 
breeding  birds  are  being  added,  all  the 
birds  shall  be  tested  as  described  above. 
The  male  birds  shall  be  tested  no  more 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14.  2003 /Rules  and  Regulations         64511 


than  14  days  prior  to  their  intended 
introduction  into  the  flock.  If  the 
serologic  testing  of  the  birds  yields 
hemagglutination  inhibition  titers  of 
1:40  or  higher  as  provided  in 
§  145.14(b),  or  if  the  PCR  testing  is 
positive  for  M.  synoviae,  the  maJe  birds 
may  not  be  added  to  the  flock  and  must 
be  either  retested  or  destroyed. 
***** 

(h)*  *  * 
(1)  *  *  * 
(ii)  *  *  * 

(A)  Pelletized  feed  must  have  a 
minimum  moisture  content  of  14.5 
percent  and  must  have  been  heated 
throughout  to  a  minimum  temperature 
of  190  °F,  or  to  a  minimum  temperature 
of  165  °F  for  at  least  20  minutes,  or  to 

a  minimum  temperature  of  184  °F  under 
70  lb  pressure  during  the  manufactming 
process; 

(B)  Mash  feed  may  contain  animal 
protein  if  the  finished  feed  is  treated 
with  a  salmonella  control  product 
approved  by  the  Food  and  Drug 
Administration. 
***** 

~    (6)  A  pedigree,  experimental,  or  great- 
grandparent  flock  that  is  removed  from 
the  U.S.  S.  Enteritidis  Clean  program 
may  be  reinstated  whenever  the 
following  conditions  are  met: 

(i)  The  owner  attests  that  corrective 
measiues  have  been  implemented, 
which  may  include  one  or  more  of  the 
following: 

(A)  Test  and  slaughter  infected  birds 
based  on  blood  tests  of  every  bird  in  the 
flock,  with  either  pullorum  antigen  or 
by  a  federally  licensed  Salmonella 
enteritidis  enzyme-linked 
immunosorbent  assay  (ELISA)  test  when 
the  flock  is  more  than  4  months  of  age. 

(B)  Perform  other  corrective  actions 
including,  but  not  limited  to, 
vaccination,  medication,  cleaning  and 
disinfection  of  houses,  rodent  control, 
and  movement  of  uninfected  birds  to 
premises  that  have  been  determined  to 
be  environmentally  negative  for  S. 
enteritidis  as  described  in  §  147.12(a)  of 
this  chapter. 

(C)  One  himdred  percent  of  blood 
samples  from  the  birds  moved  to  the 
clean  premises  are  tested  negative  for 
Salmonella  pullorum  and  group  D 
Salmonella.  All  birds  with  positive  or 
inconclusive  reactions,  up  to  a 
maximmn  of  25  birds,  shall  be 
submitted  to  an  authorized  laboratory 
and  examined  for  the  presence  of  group 
D  Salmonella,  as  described  in  §  147.11 
of  this  chapter.  Cultures  from  positive 
samples  shall  be  serotyped. 

(D)  Two  consecutive  environmental 
drag  swabs  taken  at  the  clean  premises 
collected  as  specified  in  §  147.12(a)  of 


this  chapter  4  weeks  apart  are  negative 
for  S.  enteritidis. 

(E)  Other  corrective  measures  at  the 
discretion  of  the  Official  State  Agency. 

(ii)  Following  reinstatement,  a  flock 
will  remain  eligible  for  this 
classification  if  the  flock  is  tested  in 
accordance  with  paragraph  (h)(l)(v)  of 
this  section  every  30  days  and  no 
positive  samples  are  found  and  the  flock 
meets  the  requirements  set  forth  in 
§  145.33(h). 

(i)*   *   • 

(1)*   *   * 

(iii)  If  feed  contains  animal  protein, 
the  protein  products  must  have  a 
minimum  moisture  content  of  14.5 
percent  and  must  have  been  heated 
throughout  to  a  minimiun  temperature 
of  190  "F  or  above,  or  to  a  minimum 
temperature  of  165  °F  for  at  least  20 
minutes,  or  to  a  minimum  temperature 
of  184  °F  under  70  lb  pressure  during 
the  manufacturing  process; 
***** 

(j)  *  *  *  (1)  A  muhiplier  breeding 
flock  in  which  all  birds  or  a  sample  of 
at  least  30  birds  per  house  has  been 
tested  for  M.  gallisepticum  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age:  Provided,  That  to  retain  this 
classification,  a  minimum  of  30  birds 
per  house  shall  be  tested  again  at  36  to 
38  weeks  and  at  48  to  50  weeks  at  a 
minimum:  And  provided  further,  That . 
each  30-bird  sample  should  come  from 
2  locations  within  the  house  (15  from 
the  front  half  of  the  house  and  15  from 
the  back  half  of  the  house).  A 
representative  sample  of  males  and 
females  should  be  sampled.  The 
samples  shall  be  marked  "male"  or 
"female." 
***** 

(k)  *   *   *  (1)  A  muhiplier  breeding 
flock  in  which  all  birds  or  a  sample  of 
at  least  30  birds  per  house  has  been 
tested  for  M.  synoviae  as  provided  in 
§  145.14(b)  when  more  than  4  months  of 
age:  Provided,  That  to  retain  this 
classification,  a  minimum  of  30  birds 
per  house  shall  be  tested  again  at  36  to 
38  weeks  and  at  48  to  50  weeks  at  a 
minimum:  And  provided  further.  That 
each  30-bird  sample  should  come  from 
2  locations  within  the  house  (15  from 
the  front  half  of  the  house  and  15  from 
the  back  half  of  the  house).  A 
representative  sample  of  males  and 
females  should  be  sampled.  The 
samples  shall  be  marked  "male"  or 
"female." 


redesignated  as  paragraphs  (b)  and  (c). 
respectively. 

■  8.  Section  145.43  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (f)(3)  to  read 
as  set  forth  below. 

■  b.  By  adding  a  new  paragraph  (g)  to 
read  as  set  forth  below. 

§145.43    Terminology  and  classification; 
flocks  and  products. 


§145.42    [Amended] 

■  7.  In  §  145.42,  paragraph  (b)  is  removed 
and  paragraphs  (c)  and  (d)  are 


(f)*  *  * 

(3)  Feed  for  turkeys  in  the  candidate 
and  breeding  floct  should  meet  the 
following  requirements: 

(i)  All  feed  memufactured  in  pellet 
form  must  have  a  maximum  moisture 
content  of  13.5  percent  upon  delivery  to 
the  farm.  It  should  have  been 
preconditioned  to  the  minimum  of  one 
:  of  the  following  parameters  before 
pelleting: 

(A)  Feed  is  to  reach  a  minimum 
temperature  of  185  °F  for  a  minimum  of 
6  minutes  of  retention  in  the 
conditioning  chamber.  The  conditioned 
mash  feed  moisture  must  be  a  minimum 
of  16  percent  during  the  conditioning 
process.  This  method  utilizes  time 
retention  to  allow  permeation  to  the 
center  core  of  each  feed  particle;  or 

(B)  The  feed  is  to  be  pressurized  in 
order  to  expedite  the  transfer  of  the  heat 
and  moisture  to  the  core  of  each  feed 
particle.  The  feed  should  be  conditioned 
to  the  parameters  of  a  minimum  of  16 
percent  moisture  and  200  °F;  or 

(C)  The  feed  should  be  submitted  to 
pressurization  to  the  extent  that  the' 
initial  feed  temperature  rises  to  235  °F 
for  4  seconds;  or 

(D)  The  feed  should  be  submitted  to 
an  equivalent  thermal  lethality 
treatment;  or 

(E)  A  Food  and  Drug  Administration 
(FDA)-approved  product  for  Salmonella 
control  should  be  added  to  the  finished 
pellets. 

(ii)  Mash  feed  should  be  treated  with 
an  FDA-approved  Salmonella  control 
product. 

(iii)  All  feed  is  to  be  stored  and 
transported  in  such  a  manner  as  to 
prevent  possible  contamination  with 
pathogenic  bacteria. 

(iv)  FDA-approved  products  for 
Salmonella  control  may  be  added  to 
either  imfinished  or.,finished  feed. 
***** 

(g)  U.S.  H5/H7  Avian  Influenza  Clean. 
This  program  is  intended  to  be  the  basis 
from  which  the  turkey  breeding 
industry  may  conduct  a  program  for  the 
prevention  and  control  of  the  H5  and  H7 
subtypes  of  avian  influenza.  It  is 
intended  to  determine  the  presence  of 
the  H5  and  H7  subtypes  of  avian 
influenza  in  breeding  turkeys  through 
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routine  serological  surveillance  of  each 
participating  breeding  flock.  A  flodc, 
and  the  hatching  eggs  and  poults 
produced  from  it,  will  qualify  for  this 
classification  when  the  Official  State 
Agency  determines  that  it  has  met  one 
of  the  following  requirements: 

(1)  It  is  a  primary  breeding  flock  in 
which  a  minimum  of  30  birds  has  been 
tested  negative  for  antibodies  to  the  H5 
and  H7  subtypes  of  avian  influenza  by 
the  agar  gel  immtmodilfusion  test 
specified  in  §  147.9  of  this  chapter  when 
more  than  4  months  of  age.  To  retain 
this  classification: 

(i)  A  sample  of  at  least  30  birds  must 
be  tested  negative  at  intervals  of  90 
days;  or 

(ii)  A  sample  of  fewer  than  30  birds 
may  be  tested,  and  found  to  be  negative, 
at  any  one  time  if  all  pens  are  equally 
represented  and  a  total  of  30  birds  are 
tested  within  each  90-day  period. 

(2)  It  is  a  multiplier  breeding  flock  in 
which  a  minimum  of  30  birds  has  been 
tested  negative  for  antibodies  to  the  H5 

-and  H7  subtypes  of  avian  influenza  by 
the  agar  gel  immimodiffusion  test 
specified  in  §  147.9  of  this  chapter  when 
more  than  4  months  of  age.  To  retain 
this  classification: 

(i)  A  sample  of  at  least  30  birds  must 
be  tested  negative  at  intervals  of  180 
days;  or 

(ii)  A  sample  of  fewer  than  30  birds 
may  be  tested,  and  found  to  be  negative, 
at  any  one  time  if  all  pens  are  equally 
represented  and  a  total  of  30  birds  are 
tested  within  each  180-day  period. 

(3)  For  both  primary  and  multiplier 
breeding  flocks,  if  a  killed  influenza 
vaccine  against  avian  influenza 
subtypes  other  than  H5  and  H7  is  used, 
then  the  hemagglutinin  and  the 
neuraminidase  subtypes  of  the  vaccine 
must  be  reported  to  the  Official  State 
Agency  for  laboratory  and  reporting 
purposes. 
***** 

■  9.  In  §  145.53,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

114533    Twminology  and  classification; 
flocks  and  products. 

***** 

(e)  U.S.  Avian  Influenza  Clean.  This 
program  is  intended  to  be  the  basis  from 
which  the  breeding-hatchery  industry 
may  conduct  a  program  for  the 
prevention  and  control  of  avian 
influenza.  It  is  intended  to  determine 
the  presence  of  avian  influenza  in 
waterfowl,  exhibition  poultry,  and  game 
bird  breeding  flocks  through  routine 
serological  siuveillance  of  each 
participating  breeding  flock.  A  flock, 
and  the  hatching  eggs  and  chicks 
produced  from  it,  will  qualify  for  this 
classification  when  the  Official  State 


Agency ( 
ofthefol 
(1)  It  i3 
which  a  i 
tested  ne 
influenzd 


fetermines  that  it  has  met  one 
lowing  requirements: 
a  primary  breeding  flock  in 
ninimum  of  30  birds  has  been 
;ative  for  antibodies  to  avian 
,  by  the  agar  gel 
Immunol  iiflusion  test  specified  in 
§  147.9  o  '  this  chapter  when  more  than 
4  month:  of  age.  To  retain  this 
classifies  tion: 

(i)  A  sj  mple  of  at  least  30  birds  must 
be  tested  negative  at  intervals  of  90 
days;  or 

(ii)  A  s  miple  of  fewer  than  30  birds 
may  be  t«  sted,  and  found  to  be  negative, 
at  any  on  b  time  if  all  pens  are  equally 
represent  ed  and  a  total  of  30  birds  are 
tested  wi  hin  each  90-day  period. 

(2)  It  is  a  multiplier  breeding  flock  in 
which  a  i  ninimiun  of  30  birds  has  been 
tested  ne  »ative  for  antibodies  to  avian 
influenzc  by  the  agar  gel 
immunoi  iflusion  test  specified  in 
§  147.9  o  this  chapter  when  more  than 
4  months  of  age.  To  retain  this 
classifica  ion: 

(i)  A  sa  mple  of  at  least  30  birds  must 
be  tested  aegative  at  intervals  of  180 
days;  or 

(ii)  A  &  imple  of  fewer  than  30  birds 
may  be  U  sted,  and  found  to  be  negative, 
at  any  on  ?  time  if  all  pens  are  equally 
represent  sd  and  a  total  of  30 
unvaccin  ited  sentinel  birds  are  tested 
within  ea  ch  180-day  period. 


PART  147— AUXILIARY  PROVISIONS 
ON  NATIi  }NAL  POULTRY 
IMPROVEMENT  PLAN 


■  10. 
continue! 

Authoril  y: 

2.80,  and 


Thejauthority  citation  for  part  147 
to  read  as  follows: 


■  11.  Secfion  147.12  is  amended  as 
follows: 

■  a.  In  paragraph 
by  addin( 


(b),  introductory  text, 
the  words  "or  the  rapid 
detectionlmethod"  after  the  word 
'procedu  res 


b.By 
read  as 


§147.12 

isolation, 

from 

swabs, 

samples 


:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
71.4. 


ac  ding  a  new  paragraph  (b)(3)  to 
sqt  forth  below. 


Procedures  for  collection, 
I  ind  identification  of  Salmonella 
envii  3nmental  samples,  cloacal 
chicle  box  papers,  and  meconium 


(b)* 

(3)  Apf.  roved  rapid  detection  method. 
After  sele  ctive  enrichment,  a  rapid 
rutheniiu  i-labeled  Salmonella 
sandwicq  immunoassay  may  be  used  to 
determine  the  presence  of  Salmonella. 
Positive  a  amples  from  the  immimoassay 
are  then  i  loculated  to  selective  plates 
(such  as  1  GN  and  XLT4).  Incubate  the 


plates  at  37  °C  for  20  to  24  hours. 
Inocidate  three  to  five  Salmonella- 
suspect  colonies  from  the  plates  into 
triple  sugar  iron  (TSI)  and  lysine  iron 
agar  (LIA)  slants.  Incubate  the  slants  at 
37  "C  for  20  to  24  hours.  Screen  colonies 
by  serological  (i.e.,  serogroup)  and 
biochemical  (e.g.,  API)  procedures  as 
shown  in  illustration  2.  As  a 
supplement  to  screening  three  to  five 
Sa77no7ie//a-suspect  colonies  on  TSI  and 
LIA  slants,  a  group  D  colony  lift  assay 
may  be  utilized  to  signal  the  presence  of 
hard-to-detect  group  D  Salmonella 
colonies  on  agar  plates. 
*****  ^ 

Done  in  Washin^on,  DC.  this  7th  day  of 
November,  2003. 

Peter  Fernandez, 

Acting  A  dministmtor.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-28511  Filed  11-13-03;  8:45  am] 
BU.UNG  CODE  3410-34-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  102  and  110 
[Notice  2003-19] 

Multicandldate  Committees  and 
Biennial  Contribution  Limits 

agency:  Federal  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

SUKIMARY:  The  Federal  Election 
Commission  is  revising  its  rules 
covering  four  areas:  (1)  Multicandldate 
political  committee  status,  (2)  annual 
contributions  by  persons  other  than 
multicandldate  committees  to  national 
party  committees,  (3)  contributions  to 
candidates  for  more  than  one  Federal 
office;  and  (4)  biennial  contribution 
limits  for  individuals.  These  final  rules 
provide  that  once  a  political  committee 
satisfies  certain  criteria,  it  automatically 
becomes  a  multicandldate  committee 
and  is  required  to  notify  the 
Commission  of  its  new  status.  The  final 
rules  also  update  the  limit  on 
contributions  from  persons  other  than 
multicandldate  committees  to  national 
party  committees  and  to  candidates 
running  for  more  than  one  Federal 
office.  In  addition,  the  final  rules  adjust 
the  attribution  of  contributions  to 
candidates  from  individuals  under  the 
biennial  limits.  Further  information  is 
provided  in  the  supplementary 
information  that  follows. 
EFFECTIVE  DATE:  December  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  C.  Vergelli,  Acting  Assistant 
General  Counsel,  Mr.  Richard  T.  Ewell, 
Attorney,  or  Mr.  Albert  J.  Kiss,  Attorney, 
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999  E  Street,  NW.,  Washington.  DC 
20463,  (202)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  These 
final  rules  address  four  different  issues. 
First,  the  Commission  confinns  that 
political  committees  automatically 
become  multicandidate  committees 
once  certain  statutory  requirements  are 
met.  Second,  the  Commission  updates 
the  annual  limit  on  contributions  from 
persons  other  than  multicandidate 
committees  to  national  party 
committees  to  conform  to  the  change 
made  by  Congress  in  the  Bipartisan 
Campaign  Reform  Act  of  2002 
("BCRA^').  Third,  the  Commission 
implements  a  separate  conforming 
change  to  the  limits  on  contributions  to 
candidates  nmning  for  more  than  one 
Federal  office.  Finally,  the  Commission 
corrects  its  rules  governing  the  biennial 
limit  on  aggregate  individual 
contributions  in  hght  of  BCRA.  These 
final  rules  implement  the  provisions  of 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended  ("FECA"  or  the 
"Act"),  2  U.S.C.  431  et  seq. 

The  Notice  of  Proposed  Rulemaking 
("NPRM"),  on  which  these  final  rules 
are  based,  was  published  in  the  Federal 
Register  on  August  21,  2003.  68  FR 
50,488  (August  21,  2003).  The  comment 
period  was  originally  set  to  close  on 
September  19,  2003,  but  the 
Commission  extended  the  comment 
period  until  September  29,  2003.  The 
Conunission  received  seven  comments 
on  the  proposed  rules.'  The 
Commission  held  a  public  hearing  on 
this  and  three  other  rulemakings  on 
October  1,  2003.  Seven  witnesses 
testified  during  the  hearing.  Transcripts 
of  the  hearing  are  available  at  http:// 
www.fec.gov/register.htm.  Please  note 
that,  for  purposes  of  this  document,  the 
terms  "commenter"  and  "comment" 
apply  to  both  written  comments  and 
oral  testimony  at  the  public  hearing. 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate,  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  that  follow  were 
transmitted  to  Congress  on  November  7, 
2003. 


'  The  Comnussion  received  tvritten  comments 
from:  Perkins,  Coie  LLP;  The  Campaign  Legal 
Center,  National  Republican  Senatorial  Committee, 
Republican  National  Committee:  Sandler,  Reiff  & 
Young.  P.C;  attorneys  Lyn  Utrecht,  Eric  Kleinfeld, 
Pat  Fiori,  and  James  Lamb  of  Ryan,  Phillips,  Utrecht 
ft  MacKinnon;  and  the  Internal  Revenue  Service. 


Explanation  and  Justification 

11  CFR  102.2    Statement  of 
Organization;  Forms  and  Committee 
Identification  Number 

Section  441a(a)(4)  of  the  FECA 
provides  that,  "the  term  'multicandidate 
political  committee'  means  a  political 
committee  which  has  been  registered 
with  [the  Conunission  or  Secretary  of 
the  Senate]  for  a  period  of  not  less  than 
six  months,  which  has  received 
contributions  from  more  than  50 
persons,  and  except  for  any  State 
political  party  organization,  has  made 
contributions  to  5  or  more  candidates 
for  Federal  office."  2  U.S.C.  441a(a)(4). 
On  the  basis  of  this  statutory  provision, 
the  Conunission's  rules  at  11  CFR 
100.5(e)(3)  define  a  "multicandidate 
committee"  as  a  political  committee 
meeting  these  three  requirements. 

To  monitor  compliance  with  the 
contribution  limits  for  multicandidate 
political  committees  set  out  at  11  CFR 
110.2,  the  Commission  has  required 
such  conunittees  to  file  FEC  Form  IM  to 
certify  that  they  satisfied  the  criteria  for 
becoming  multicandidate  political 
committees.  See  discussion  below 
regarding  revisions  to  11  CFR  110.2. 
Specifically,  11  CFR  102.2(a)(3) 
formerly  required  that  this  certification 
be  filed  before  a  political  committee 
may  avail  itself  of  the  multicandidate 
committee  contribution  limits. 

In  the  NPRM,  the  Commission 
proposed  amending  11  CFR  102.2(a)(3) 
to  eliminate  the  requirement  that  a 
political  committee  file  Form  IM  with 
the  Commission  before  making  any 
contributions  under  the  increased 
contribution  limits  with  respect  to 
candidates  in  11  CFR  110.20)).  The  only 
comment  on  this  issue  indicated  that 
the  Commission's  approach  would  be 
consistent  with  a  determination  that 
multicandidate  status  is  mandatory 
rather  than  elective,  but  would  not  be 
consistent  with  a  general  rule  permitting 
political  conunittees  to  choose  their 
status. 

For  the  reasons  stated  in  the 
Explanation  and  Justification  for  11  CFR 
110.2,  the  Commission  views 
multicandidate  committee  status  as 
automatic  once  all  three  necessary 
criteria  are  satisfied.  Therefore,  the 
Commission  is  revising  102.2(a)(3)  to 
specify  that  a  political  committee  must 
certify  its  status  as  a  multicandidate 
conunittee  within  ten  days  of  satisfying 
the  requnements  of  11  CFR  100.5(e)(3). 
This  certification  provides  clear  notice 
of  the  political  committee's  status  to 
recipients  of  contributions  fiom  the 
committee,  and  to  the  Comnussion.  The 
ten-day  requirement  was  selected 
because  it  corresponds  to  the  analogous 


time  requirement  for  a  political 
conunittee  to  report  any  changes  to  its 
Statement  of  Organization.  See  11  CFR 
102.2(a)(2). 

The  Commission  specifically  sought 
comment  on  how  it  should  address  a 
situation  where  a  political  committee 
qualifies  for  multicandidate  status,  yet 
does  not  certify  its  status  within  ten 
days,  and,  once  so  qualified,  makes  a 
contribution  exceeding  S2,000  to  a 
candidate  for  Federal  office.  None  of  the 
commenters  addressed  this  issue. 
Because  the  previous  rule  at  11  CFR 
102.2(a)(3)  required  a  committee  to 
certify  its  multicandidate  status  prior  to 
making  a  contribution  in  excess  of  the 
limit  for  non-multicandidate 
committees,  failure  to  comply  with  the 
previous  rule  resulted  in  both  a 
reporting  violation  and.an  excessive 
contribution.  Given  the  removal  of  the 
ban  oil  making  contributions  of  (in  the 
previous  rule)  more  than  $1,000  without 
filing  the  certification,  the  Commission 
concludes  that  failtu«  to  comply  with 
the  new  rule  is  a  violation  of  the 
reporting  requirements  of  2  U.S.C.  433, 
but  not  an  excessive  contribution  so 
long  as  the  amoiuit  is  within  the 
contribution  limits  prescribed  for 
political  committees  with 
multicandidate  committee  status. 

1 1  CFR  110.1     Contributions  by  Persons 
Other  Than  Multicandidate  Political 
Committees 

A.  11  CFR  110.1(c)    Contributions  by 
Persons  Other  Than  Multicandidate 
Committees  to  National  Party 
Committees 

hi  section  307(a)(2)  of  BCRA, 
Congress  raised  the  annual  aggregate 
limit  on  contributions  by  persons  other 
than  multicandidate  political 
committees  to  national  political  party 
committees  from  $20,000  to  $25,000.  2 
U.S.C.  441a(a)(l)(B).  The  Commission 
proposed  revising  the  corresponding 
regulation  in  11  CFR  110.1(c)(3)  to 
reflect  this  statutory,  change.  68  FR 
50,490.  The  Commission  received  no 
comments  on  this  proposal.  The 
Commission  is  therefore  revising  11 
CFR  110.1(c)(3)  as  proposed  in  the 
NPRM  to  reflect  accurately  the  new 
annual  aggregate  limit. 

B.  11  CFR  110.1(f)    Contributions  to 
Candidates  for  More  Than  One  Federal 
Office 

In  BCRA,  Congress  raised  the  per 
election  limit  on  contributions  to 
candidates  from  persons  other  "than 
multicandidate  committees  from  $1,000 
to  $2,000.  2  U.S.C.  441a(a)(l)(A).  The 
Commission  is  accordingly  revising  11 
CFR  110.1(f)  to  conform  its  regulations 
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to  this  new  statutoiy  limit.  Because  the 
Commission's  rules  must  accurately 
reflect  Congress's  decision  to  adjust  this 
contribution  limit,  which  took  eifect  on 
January  1,  2003,  it  is  appropriate  to 
implement  this  higher  limit  in  the  final 
rules.  This  provision  was  not  discussed 
in  the  NPRM.  The  Commission 
determines  that,  under  section  553(b)(3) 
of  the  Administrative  Procedure  Act, 
good  cause  exists  to  implement  this 
tef:hnical  and  conforming  change 
without  delay.  It  is  not  necessary  to  seek 
public  comment  at  this  point  when  the 
Commission  obtained  and  fully 
considered  public  comment  on  the 
underlying  rules  at  11  CFR  110.1(a) 
implementing  the  contribution  limits. 
See  Final  Rules  and  Explanation  and 
Justification  for  Contribution 
Limitations  and  Prohibitions,  67  FR 
69,928  (Nov.  19,  2002).  Accordingly,  the 
Conmiission  is  issuing  this  final  rule 
without  notice  and  comment. 

11  CFR  110.2    Contributions  by     ' 
Multicandidate  Political  Committees 

11  CFR  110.2  sets  forth  contribution 
limits  for  multicandidate  political 
committees  in  accordance  with  2  U.S.C. 
441a(a)(2).  FECA,  prior  to  BCRA, 
provided  significantly  higher  limits  on 
contributions  to  candidates  for  political 
committees  with  multicandidate  status 
than  for  those  without  that  status 
($5,000  per  election  versus  $1,000). 
BCRA  raised  and  indexed  for'inflation 
the  contribution  limit  for  non- 
multicandidate  conunittees  (to  $2,000 
per  election).  As  the  Commission 
explained  in  the  NERM,  due  to  the 
inflation  adjustment  this  non- 
multicandidate  committee  limit  may 
eventually  exceed  the  limit  imposed  on 
multicandidate  committees.  See  2 
U.S.C.  441a(c).  If  this  occurs,  it  will 
create  a  disincentive  for  attaining 
multicandidate  political  committee 
status. 

In  addition,  BCRA  increased  the  limit 
on  non-multicandidate  committee 
contributions  to  national  party 
committees  from  $20,000  to  $25,000  per 
year.  Yet  Congress  did  not  similarly 
adjust  the  limit  on  multicandidate 
committee  contributions  to  the  same 
national  party  committees.  That  limit 
remains  $15,000  per  year,  as  it  was  prior 
to  BCRA.  2  U.S.C.  441a(a)(l)(B)  and 
(2)(B).  Furthermore,  Congress  did  not 
index  for  inflation  the  contribution  limit 
for  multicandidate  committees,  which 
means  that  over  time  the  current 
$10,000  difference  in  the  respective 
contributionjimits  to  national  party 
committees  will  increase.  2  U.S.C. 
441a(c). 

In  light  of  these  statutory  changes,  the 
Commission  sought  comment  on 


whether  >olitical  committees  may  elect 
to  opt  oui  of  multicandidate  committee 
status  even  if  they  meet  the  three 
criteria  of  2  U.S.C.  441a(a)(4)  and  11 
CFR  100B(e)(3).  Two  commenters 
addressed  this  question.  One 
conunenfer  asserted  that  the  language  of 
2  U.S.C.  441a(a)(4)  clearly  indicates  that 
multicanpidate  status  is  automatically 
conferre<|  when  the  three  criteria  are 
met.  This  commenter  urged  the 
Commis^on  to  adopt  the  changes  to  its 
regulaticms  as  proposed  in  the  NPRM. 
While  acKnowledging  the  potential 
disadvaa|ages  of  multicandidate  status 
created  Iw  Congress  through  BCRA,  this 
commenter  observed  that  political 
committaes  may  still  elect  to  "opt  out" 
of  multicandidate  status  by  refraining 
from  meeting  one  or  more  of  the  three 
criteria  (ie.,  by  only  contributing  to  4 
candidates). 

On  thejother  hand,  a  different 
commenter  opposed  mandatory  status, 
arguing  that  the  Commission  should 
change  its  regulations  to  ensiue  that 
political  committees  are  not  forced  to 
accept  multicandidate  status  if  they  do 
not  perc^ve  that  status  as  beneficial. 
The  crit^a  in  2  U.S.C.  441a(a)(4),  this 
commenter  asserted,  were  "selected  by 
Congress  to  identify  committees  entitled 
to  prefenied  treatment"  because  "it 
believed  that  committees  with  these 
attributes  were  less  likely  to  be 
employe<  by  individuals  for  the 
^purpose  ( if  circxunventing  the  individual 
contribut  on  limit."  This  commenter 
agreed  w  th  the  Commission's 
assessme  it  in  the  NPRM  that  post- 
BCRA  miilticandidate  status  could 
become  a|  liability,  rather  than  a  benefit, 
in  some  dircumstances.  Therefore,  this 
commenlpr  cautioned  that 
multicanpdate  status  should  not  be 
mandatoly  unless  the  Commission  is 
"extrem^y  confident"  that  Congress 
now  intends  to  disadvantage 
multicanilidate  committees. 

The  Conamission  notes  that  Congress 
did  not  t^e  certain  steps  with  regard  to 
multicani  lidate  committees  that  it  took 
with  rega  rd  to  other  political 
committaes  and  individuals,  such  as 
indexing  contribution  limits  for 
inflation  md  increasing  the  contribution 
limit  to  n  ational  party  committees.  The 
Senator  \  rho  offered  the  amendment  to 
increase  he  contribution  limits  for  non- 
multican  lidate  committees  explained 
its  purpo  ie  shortly  before  the  Senate 
voted  to  I  pprove  the  BCRA  in  its  near 
final  fom  i: 

The  The  mpson-Feinstein  amendment,  by 
increasing  the  limit  on  individual  and 
national  p  irty  committee  contributions  to 
Federal  ca  ididates,  will  reduce  the  need  for 
raising  car  ipaign  funds  from  political  action 
committers.  PACs.  Ovti  amendment. 


therefore,  will  reduce  the  relative  influence 
of  PACs,  making  it  easier  to  replace  PAC 
monies  with  funds  raised  from  individual 
donors. 

148  Cong.  Rec.  S2154  (daily  ed.  Mar.  20. 
2002]  (statement  of  Sen.  Feinstein). 

Accordingly,  the  final  rules  adopt  the 
approach  that  best  comports  with  the 
plain  language  of  2  U.S.C.  441a{a)(4):  A 
political  committee  becomes  a 
multicandidate  committee  once  it  has 
been  registered  with  the  Commission  or 
Secretary  of  the  Senate  for  a  period  of 
not  less  than  six  months,  has  received 
contributions  from  more  than  50  . 
persons,  and  has  made  contributions  to 
5  or  more  candidates  for  Federal  office. 
Specifically,  the  Commission  is  adding 
a  sentence  to  11  CFR  110.2(a)  to  confirm 
this  result.  To  address  situations  where 
a  multicandidate  political  conunittee 
achieves  multicandidate  status  through 
affiliation  with  a  pre-existing 
multicandidate  committee,  the 
Commission  is  adding  additional 
language  to  11  CFR  110.2(a)(3)  to 
specify  that  both  affiliated  committees 
would  automatically  be  multicandidate 
committees  at  the  time  of  affiliation. 

It  is  important  to  note  that  the  only 
"disadvantage"  that  multicandidate 
committees  currently  face  is  the  lower 
limit  on  contributions  to  national 
political  party  committees. 
Notwithstanding  the  latter  commenter's 
assertions  that  "[tlhis  unexplained 
different-treatment  is  more  likely  the 
result  of  a  political  compromise  than  it 
is  a  product  of  a  considered  judgment," 
Congress  clearly  set  lower  limits  even 
before  BCRA  for  multicandidate 
committee  contributions  to  national 
party  committees  than  for  other  political 
committees'  contributions  to  national 
party  committees.  The  multicandidate 
committee  contribution  limits  with 
respect  to  all  Federal  candidates, 
however,  still  remain  $3,000  per 
election  higher  than  the  contribution 
limits  for  other  political  committees.  To 
the  extent  that  some  future  disadvantage 
actually  emerges  from  the  fact  that 
multicandidate  committee  contribution 
limits  are  not  indexed  for  inflation,  it 
would  be  for  Congress  to  reconsider  the 
contribution  limits  it  established.  The 
Commission  has  submitted  a  legislative 
recommendation  urging  Congress  to  do 
so.  FEC  Annual  Report  2002,  at  46.  At 
present,  the  Commission  implements 
what  it  deems  the  most  straightforward 
reading  of  the  language  of  2  U.S.C. 
441a(a)(4]. 

The  same  commenter  also  noted, 
under  current  law.  State  party 
committees  are  automatically  treated  as 
multicandidate  committees  regardless  of 
whether  they  make  contributions  to  five 
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or  more  candidates.  See  11  CFR  . 
100.5(e)(3).  Thus,  a  State  party 
committee  could  be  negatively  impacted 
to  the  same  extent  as  other 
multicandidate  committees  by 
Congress's  conspicuous  choice  to  index 
one  set  of  contribution  limits  to 
inflation  but  not  the  limits  of 
multicandidate  committees.  The 
commenter  urged  the  Conunission  to 
permit  State  party  committees  to  opt  out 
of  multicandidate  committee  status  for 
the  same  reasons  set  forth  above.  The 
Commission  declines  to  do  so  for  the 
reasons  explained  above. 

2 1  CFR  1 1 0.5(c)    Application  of  the 
Aggregate  Biennia]  Contribution 
Limitation  for  Individuals 

Prior  to  BCRA,  total  contributions  by   • 
an  individual  were  limited  to  $25,000  in 
any  calendar  year.  Also,  any 
contribution  made  to  a  candidate  with 
respect  to  an  election  in  a  year  other 
than  the  calendar  year  in  which  the 
election  is  held  was  considered  to  be 
made  during  the  calendar  year  in  which 
the  election  is  held.  2  U.S.C.  441a(aK3) 
(2001).  Thus,  when  individuals  made 
contributions  to  candidates  for  elections 
to  be  held  in  years  after  the  calendar 
year  the  contribution  was  made,  those 
contributions  coimted  against  the 
contributor's  $25,000  annual 
contribution  limit  for  the  year  of  the 
futiHre  election,  instead  of  the  year  the 
contribution  was  actually  made.  The 
Commission  implemented  this  statutory 
provision  in  11  CFR  110.5(c). 

After  BCRA,  section  441a(a)(3) 
provides  that  contributions  made  in  a 
specified  two-year  period  (i.e.,  "the 
period  which  begins  on  January  1  of  an 
odd-nimibered  year  and  ends  on 
December  31  of  the  next  even-numbered 
year")  may  not  exceed  $37,500,  in  the 
case  of  contributions  to  candidates  and 
the  authorized  committees  of 
candidates,  and  $57,500  in  the  case  of 
other  contributions.  Also,  in  BCRA, 
Congress  removed  the  language  of 
former  section  441a(a)(3)  that  treated 
some  contributions  as  made  in  a  year 
other  than  the  year  in  which  actually 
made  [i.e.,  the  year  the  election  is  held). 

In  the  NPRM,  the  Commission  noted 
that,  despite  these  statutory  changes,  it 
had  retained  11  CFR  110.5(c)  when  it 
revised  section  110.5  in  2002  after 
passage  of  BCRA.  See  Contribution 
Limitations  and  Prohibitions;  Final 
Rules.  67  FR  69,928  (November  19, 
2002).  The  NPRM  proposed  to  amend 
section  110.5(c)  to  state  that,  for 
purposes  of  the  biennial  contribution 
limits  in  section  441a(a)(3)  and  11  CFR 
110.5(b),  a  contribution  to  a  candidate 
will  be  attributed  to  the  two-year  period 
in  which  the  contribution  is  actually 


made,  regardless  of  when  the  election 
with  respect  to  which  it  is  made  is  held. 
68  FR  50,488,  50,490. 

In  the  final  rules,  the  Commission  has 
bifurcated  11  CFR  110.5(c)  into  two 
paragraphs.  New  paragraph  (c)(1)  of 
section  110.5  applies  to  contributions 
made  on  or  after  January  1,  2004.  The 
Commission  chose  this  date  for  two 
reasons.  First,  beginning  the  operation 
of  the  new  rule  with  the  new  year  will 
minimize  confusion.  Second,  it  will 
insure  that  the  change  will  occur  at  the 
beginning  of  a  reporting  period  for  most 
filers.  The  final  rule  is  odierwise  the 
same  as  the  proposed  rule  in  the  NPRM. 
New  paragraph  (c)(2)  applies  to 
contributions  made  before  January  1, 
20p4.  It  otherwise  is  the  same  as  the  rule 
in  previous  11  CFR  110.5(c).  New 
paragraph  (c)(2)  is  included  in  the  final 
rules  to  preclude  any  question  of  the 
retroactive  application  of  paragraph 
(c)(1)  to  contributions  made  before  the 
effective  date  of  the  regulation  in 
reliance  on  the  Conunission's  previous 
interpretation  of  post-BCRA  section 
441a(a)(3). 

For  example,  under  new  paragraph 
{c)(l)  of  section  110.5,  a  contribution 
made  in  2004  to  a  candidate  in  a  2006 
Senate  race  is  attributed  to  the 
individual's  biennial  limit  for  the  2003- 
2004  period.  Similarly,  a  contribution 
made  in  2005  to  a  candidate  in  the  2008 
presidential  race  is  attributed  to  the 
individual's  biennial  limit  for  the  2005- 
2006  period.  In  addition,  a  contribution 
made  during  2007  to  retire  debt  bom  a 
2006  House  election  is  attributed  to  the 
individual's  biennial  limit  for  the  2007- 
2008  period.  Under  new  paragraph 
(c)(2),  as  imder  the  previous  language  of 
11  CFR  110.5(c),  a  contribution  made  in 
2003  to  a  candidate  in  a  2006  Senate 
race  would  be  attributed  to  the 
individual's  biennial  limit  for  the  2005- 
2006  period. 

There  was  no  consensus  among  the 
commenters  in  response  to  the  NPRM. 
One  commenter  supported  the 
Commission's  proposals,  stating  that  the 
language  of  section  441a(a)(3)  as 
amended  "plainly  attributes  candidate 
contributions  by  individuals  to  the 
aggregate  limit  for  the  two-year  period 
in  which  such  contributions  are  actually 
made."  This  commenter  opined  that 
"conforming  the  FEC's  regulation  [at 
section  110.5(c)]  to  the  revised  statute's 
clear  requirement  that  individuals'  hard 
money  contributions  to  candidates  tally 
against  their  aggregate  limit  for  the  two- 
year  period  in  which  such  contributions 
are  actually  made  would  eliminate  the 
confusion  (and  inadvertent  donor 
violations)  that  prevailed  under  the 
previous  approach."  As  such,  this 
commenter  asserts  that  the  NPRM's 


proposed  change  would  lessen,  not 
increase  confusion. 

On  the  other  hand,  several 
commenters  were  opposed  to  the 
NPRM's  proposed  changes.  Some 
commenters  asserted  that  confusion  will 
ensue  for  both  contributors  and 
recipient  candidates.  A  commenter 
observed  that  if  the  proposed  changes 
were  made,  contributors  may  have 
multiple  contributions  to  the  same 
candidate  that  would  count  toward 
different  biennial  limits  and  this  may  be 
very  confusing  to  contributors.  To 
mitigate  any  confusion,  the  Commission 
has  decided  to  continue  to  apply  the 
previous  rule  prior  to  January  1,  2004, 
and  to  apply  the  new  rule  on  and  after 
that  date.  This  approach  ensures  that 
the  new  rules  will  not  have  retroactive 
application. 

Some  comments  asserted  that  the 
Commission  should  not  penalize  donors 
who  may  have  inadvertently  exceeded 
the  $37,500  limit  for  the  2003-04  two- 
year  period,  to  the  extent  that  the  donor 
exceeded  the  limit  as  a  result  of 
contributions  made  before  the  effective 
date  of  the  Commission's  proposed  new 
rule  to  candidates  that  are  not  running 
in  the  2003-04  two-year  period.  Because 
the  Commission's  final  rule  does  not 
change  the  treatment  of  contributions 
made  prior  to  the  effective  date  of  the 
new  rule,  contributors  will  not  have 
inadvertently  exceeded  the  $37,500 
limit  for  the  2003-04  two-year  period 
based  on  the  Commission's  new  rules. 

Several  commenters  focused  on  the 
reliance  interest  that  contributors, 
candidates  and  political  committees 
have  in  the  current  language  of  section 
110.5(c).  and  suggested  either  a  deferred 
effective  date  for  the  new  rule  (e.g., 
January  1 .  2005),  or  adoption  of  a 
transition  rule  that  fairly  treats  those 
who  have  reasonably  relied  upon  the 
existing  regulation.  Commenters 
asserted  that  a  deferred  efiective  date  is 
needed  because  changing  the  rule  in  the 
middle  of  an  election  cycle  could  cause 
inadvertent  violations.  In  its  final  rule 
for  §  110.5(c).  the- Commission 
accommodates  contributors'  reliance 
interest  by  presMving  the  previous 
language  of  section  110.5(c)  for 
contributions  made  prior  to  January  1, 
2004.  However,  the  Commission  does 
not  interpret  section  441a(a)(3],  as 
amended  by  BCRA,  to  permit  a 
transition  period.  The  Commission  is 
also  concerned  that  any  transition 
period  is  likely  to  engender  additional 
confusion. 

Some  comments  suggested  that 
current  section  110.5(c)  is  primarily 
related  to  candidates  fw  the  U.S.  Senate, 
and  that  changing  the  provision  would 
have  an  adverse  impact  on  Senate 
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candidate  lundraising,  because  the 
proposed  rule  will  limit  a  Senator's 
ability  to  raise  funds  in  the  first  four 
years  of  his  or  her  term.  For  example, 
a  contributor  who  intends  to  contribute 
$37,500  every  biennial  period  may  be 
disinclined  to  contribute  to  a  2006 
candidate  during  the  2004  election  cycle 
if  it  counts  against  his  or  her  2004 
aggregate  biennial  limit  rather  than  the 
"  2006  cycle  limit.  The  Commission  has 
considered  these  comments,  but 
observes  that  it  is  required  to  respond  to 
Congress's  changes  to  section  441a(a)(3), 
and  must  give  effect  to  Congress's 
deletion  of  the  statutory  provision  on 
which  the  regulatory  provision  was 
based. 

A  commenter  asserted  that  the 
Conunission  should  not,  before  the 
effective  date  of  the  new  rule,  coimt 
contributions  made  to  a  candidate  not 
running  in  the  2003-04  two-year  period 
against  the  donor's  aggregate  limit  for 
the  cycle  in  which  the  candidate  is  ^ 
running,  asserting  that  such  an 
application  of  the  limit  would  "clearly 
be  contrary  to  section  441a{a)(3){A)." 
The  Commission  observes  that  under 
the  previous  language  of  section 
110.5(c),  a  contribution  made  to  a 
candidate  not  running  in  the  2003-04 
two-year  period  was  counted  against  the 
donor's  aggregate  limit  for  the  two-year 
period  in  which  the  candidate  is 
running.  This  comment  suggests,  in 
effect,  that  the  Commission  ignore,  or 
suspend  the  operation  of,  the  previous 
language  of  section  110.5(c)  for 
contributions  made  before  January  1 , 
2004.  The  Conunission  declines  to 
either  ignore  or  suspend  the  operation 
of  the  previous  language  of  section 
110.5(c)  for  contributions  made  before 
January  1,  2004. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  805(b)  [Regulatory  FlexibiUty 

Act] 

The  attached  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that 
State  and  local  party  committees  of  the 
two  major  political  parties  and  most 
other  political  conunittees  are  not  small 
entities  under  5  U.S.C.  601  because  they 
are  not  small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions.  Further,  individual 
citizens  operating  under  these  rules  are 
not  small  entities. 

To  the  extent  that  any  persons  subject 
-to  these  rules  may  fall  within  the 
definition  of  "small  entities,"  these 
rules  do  not  impose  a  significant 
economic  impact  on  those  persons. 
These  rules  do  not  change  the  criteria 
for  status  as  a  multicandidate 
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committee;  they  merely  confirm  that 
St  itus  acquired  automatically  when 
xisting  criteria  are  met.  The  one 
fled  filing  requirement  merely 
ao  !s  a  similar  filing  requirement 
removed,  and  no  new  compliance 
are  required.  The  remainder  of 
rules  are  conforming  changes 
atifag  existing  regulations  to  new 
contril  ution  limits  set  by  Congress.  As 
such,  { lese  updates  require  no  new  or 
increai  ed  disclosure,  or  other 
requin  ments-that  would  increase 
compliance  costs. 
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Cam  jaign  funds.  Political  committees 


pa  "ties. 


t  le 


and 

■  For 

the  Fe4eral 

ame 

title  11 

Regulations 


3nd  ng 


reasons  set  out  in  the  preamble. 

Election  Commission  is 
_  subchapter  A  of  chapter  1  of 
of  the  Code  of  Federal 
as  follows: 


PART    02— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMTTEES  (2  U.S.C.  433) 

■  1.  Ths  authority  citation  for  part  102 
continj  les  to  read  as  follows: 

Auth«  rity:  2  U.S.C.  432,  433,  434(a)(ll), 
438(a)(a  .  441d. 

■  2.  S&  :tion  102.2  is  amended  by 
revisin  [  paragraph  (a)(3)  to  read  as 
follow! : 


Statement  of  organization:  Forms 
identification  number  (2 
^b),  (c)). 


§102.2 

and  committee 

U.S.C. 

(a)- 

(3)  Ajcommittee  shall  certify  to  the 
Commi  ssion  that  it  has  satisfied  the 
criteria  for  becoming  a  multicandidate 
commit  tee  set  forth  at  11  CFR 
100.5{e  1(3)  by  filing  FEC  Form  IM  no 
later  th  in  ten  (10)  calendar  days  after 
qualifying  for  multicandidate  committee 
status. 


PART  1 10— CONTRIBUTION  AND 
EXPEIf>ITURE  UMITATIONS  AND 
PROHIBITIONS 

3.  Thi !  authority  citation  for  part  110 
continu  es  to  read  as  follows: 

Authfl  rity:  2  U.S.C.  431(8),  431(9), 
432(c)(2  ,  437d,  438(a)(8),  441a,  441b,  44ld, 
441e,  44|lf,  441g,  441h,  and  441k. 


4.  Seqtion 
a. 


110.1  is  amended  by: 
revjsmg  paragraph  (c)(3);  and 


■  b.  revising  the  introductory  language 
in  paragraph  (f). 

"The  revisions  and  additions  read  as 
follows: 

§  1 10.1    ContrllMitkMW  by  persons  other 
than  multicandidats  political  committees  (2 
U.S.C.441a(«X1))- 


(c)  *  *  * 

(3)  Each  recipient  committee  referred 
to  in  11  CFR  110.1(c)(2)  may  receive  up 
to  the  $25,000  limitation  fi-om  a 
contributor,  but  the  limits  of  11  CFR 
110.5  shall  also  apply  to  contributions 
made  by  an  individual. 
***** 

(f)  Contributions  to  candidates  for 
more  than  one  Federal  office.  If  an 
individual  is  a  candidate  for  more  than 
one  Federal  office,  a  person  may  make 
contributions  which  do  not  exceed 
$2,000  to  the  candidate,  or  his  or  her 
authorized  political  committees  for  each 
election  for  each  office,  as  long  as — 
***** 

■  5.  Section  110.2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 1 0.2    Contributions  by  multicandidate 
poiiticai  committees  (2  U.S.C.  441a(aK2». 

(a)(1)  Scope.  This  section  applies  to 
all  contributions  made  by  any 
multicandidate  politiceil  committee  as 
defined  in  11  CFR  100.5(e)(3).  See  11 
CFR  102.2(a)(3)  for  multicandidate 
political  committee  certification 
requirements.  A  political  committee 
becomes  a  multicandidate  committee  at 
the  time  the  political  committee  meets 
the  requirements  of  11  CFR  100.5(e)(3) 
or  becomes  affiliated  with  an  existing 
multicandidate  committee,  whether  or 
not  the  political  committee  has  certified 
its  status  as  a  multicandidate  committee 
with  the  Commission  in  accordance 
with  11  CFR  102.2(a)(3). 
***** 

■  6.  The  section  heading  for  section 
110.5  is  amended  by  removing  "bi- 
annual" and  adding  "biennial"  in  its 
place. 

■  7.  Section  110.5  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 1 0.5    Aggregate  bienniai  contribution 
limitation  for  individuals  (2  U.S.C. 
441a(aX3)). 

***** 

(c)(1)  Contributions  made  on  or  after 
January  1,  2004.  Any  contribution 
subject  to  this  paragraph  (c)(1)  to  a 
candidate  or  his  or  her  authorized 
committee  with  respect  to  a  particular 
election  shall  be  considered  to  be  made 
diu'ing  the  two-year  period  described  in 
paragraph  (b)(1)  of  this  section  in  which 
the  contribution  is  actually  made, 
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regardless  of  the  year  in  which  the 
particular  election  is  held.  See  11  CFR 
110.1(b)(6).  This  paragraph  (c)(1)  also 
applies  to  earmarked  contributions  and 
contributions  to  a  single  candidate 
committee  that  has  supported  or 
anticipates  supporting  the  candidate. 

(2)  Contributions  made  prior  to 
January  1,  2004. 

(i)  For  purposes  of  this  paragraph 
(c)(2),  a  contribution  to  a  candidate  or 
his  or  her  authorized  committee  with 
respect  to  a  particular  election  shall  be 
considered  to  be  made  during  the 
calendar  year  in  which  such  election  is 
held. 

(ii)  For  purposes  of  this  paragraph 
(c)(2),  any  contribution  to  an 
unauthorized  committee  shall  not  be 
considered  to  be  made  diu-ing  the 
calendar  year  in  which  an  election  is 
held  imless: 

(A)  The  political  committee  is  a  single 
candidate  committee  which  has 
supported  or  anticipates  supporting  the 
candidate;  or 

(B)  The  contribution  is  earmarked  by 
the  contributor  for  a  particular 
candidate  with  respect  to  a  particular 
election. 


Dated:  November  7,  2003. 
Bradley  Av  Smith, 

Vice  Chairman,  Federal  Election  Commission. 
[FR  Doc.  03-28469  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  671S-01-P 

FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  106 
[Notice  200»-20] 

Party  Committee  Telephone  Banks 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Federal  Election 
Commission  is  promidgating  final  rules 
regarding  the  attribution  of  political 
party  committee  disbursements  for 
telephone  bank  commxmications  made 
on  behalf  of  a  clearly  identified  Federal 
candidate.  The  final  rules  address  the 
proper  attribution  of  a  party  committee's 
or  party  organization's  disbursements 
for  communications  that  refer  to  a 
clearly  identified  Federal  candidate 
when  the  party's  other  candidates  are 
referred  to  generically,  but  not  by  name. 
The  entire  disbursement  must  be  paid 
for  with  Federal  funds.  Further 
information  is  provided  in  the 
Supplementary  Information  that 
follows. 

EFFECTIVE  DATE:  December  15,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  or  Mr.  Jonathan  M.  Levin, 
Senior  Attorney,  999  E  Street  NW., 
Washington,  DC  20463,  (202)  694-1650 
or (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  In  the' 
months  leading  up  to  a  general  election, 
political  party  conmiittees,  or  party 
committees  in  conjunction  wiA  the 
principal  campaign  committees  of 
Federal  candidates,  may  conduct  phone 
banks  to  get  out  the  vote  ("GOTV")  or 
otherwise  promote  the  party  and  its 
candidates.  Such  phone  banks  may 
involve  the  reading  of  scripted  messages 
that  include  a  statement  asking  the 
person  called  specifically  to  vote,  or  get 
their  family  and  friends  out  to  vote,  for 
the  named  Federal  candidate  and  that 
then  make  one  or  more  general 
promotional  references  to  the  party's 
other  candidates.  An  example  would  be: 
"Please  tell  your  family  and  friends  to 
come  out  and  vote  for  President  John 
Doe  and  oiu  great  Party  team."  Given 
that  no  other  Federal  or  non-Federal 
candidates  are  specifically  mentioned, 
the  question  is  whether  the  entire  cost 
of  the  communication,  or  only  a  portion 
of  the  cost,  should  be  attributed  to  the 
Federal  candidate.  The  Commission  is 
issuing  final  rules  to  provide  clear 
guidance  on  how  to  attribute  the  cost  of 
these  commiuiications. 

Under  the  Administrative  Procedures 
Act.  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  on  party 
committee  phone  banks  were 
transmitted  to  Congress  on  November  7, 
2003. 

Explanation  and  Justification 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  ("NPRM")  on 
September  4,  2003,  in  whdch  it  sought 
comment  on  proposed  rules  that  would 
add  a  new  section  to  11  CFR  part  106 
to  address  telephone  bank  expenditiues 
by  political  party  committees  and 
organizations.  68  FR  52529  (Sept.  4. 
2003).  The  comment  period  was 
originally  set  to  close  on  September  25, 
2003,  but  the  Commission  extended  the 
comment  period  until  September  29, 
2003.  In  addition  to  the  conunents 
concerning  the  proposed  rules,  the 
NPRM  sought  comments  on  a  number  of 
other  issues  including:  (1)  Whether  the 
scope  of  the  rulemaking  should  be 
expanded  to  include  other  types  of 


communications  such  as  broadcast  or 
print  media  and  to  include  candidates 
for  the  Senate  or  House  of 
Representatives;  (2)  whether  the  final 
rules  should  explicitly  state  that  a  State 
party  committee's  use  of  its  coordinated 
party  expenditure  authority  to  pay  for 
these  phone  banks  is  subject  to  the 
restrictions  of  11  CFR  109.33;  and  (3) 
whether  the  final  rules  should  explicitly 
state  that  party  committees  are 
prohibited  from  using  contributions 
designated  for  a  particular  candidate  to 
pay  for  these  phone  bank  expenditures. 

"The  Commission  received  one 
comment  in  response  to  the  NPRM.  The 
Commission  did  not  receive  any 
requests  to  testify  on  the  subject  of  party 
committee's  disbursements  for 
telephone  banks  at  its  hearing  on 
October  1,2003. 

11  CFR  106.8    Allocation  of  Expenses 
for  Political  Party  Committee  Phone 
Banks  That  Refer  to  a  Clearly  Identified 
Federal  Candidate 

The  Commission  is  adding  new 
section  106.8  to  address  the  costs  of 
phone  banks  conducted  by  national. 
State  and  local  party  committees  and 
party  organizations  on  behalf  of  clearly 
identified  Federal  candidates.  In  Federal 
election  years,  party  committees  and 
organizations  conduct  such  phone 
banks  to  encoiuage  voters  to  support  the 
entire  ticket.  Although  the  specific 
mention  of  the  clearly  identified  Federal 
candidate  provides  something  of  value  . 
to  the  candidate  being  promoted,  it  also 
provides  the  party  with  a  benefit.  The 
final  rules,  discussed  belowi  reflect  that 
such  communications  benefit  both  the 
candidate  and  the  party. 

1. 11  CFR  106.8(a)    Scope 

New  section  106.8(a)  begins  by  stating 
the  conditions  imder  which  the  special 
attribution  rule  in  paragraph  (b)  would 
apply.  Paragraphs  (a)(1)  through  (a)(5)  of 
new  section  106.8  describe  the 
communications  that  are  subject  to  the 
final  rule.  The  proposed  rules  would 
have  limited  the  scope  of  the  new 
section  106.8  to  presidential  and  vice 
presidential  nominees,  although  the 
Commission  asked  whether  they  should 
be  expanded  to  include  candidates  for 
the  Senate  and  the  House  of 
Representatives.  The  commenter  urged 
that  the  rules  be  extended  to  these 
candidates  while  noting  that  the 
underlying  coordinated  party 
expenditure  limits  would  differ  for 
these  candidates.  Because  there  is  no 
apparent  reason  to  distinguish 
presidential  and  vice  presidential 
candidates  from  other  Federal 
candidates,  and  to  maintain  a  consistent 
approach  for  all  Federal  candidates,  the 
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Commission  is  extending  the  final  rules 
to  all  Federal  candidates. 

Ck>nsequently,  the  conditions  set  forth 
in  11  CFR  106.8(a)(1)  through  (a)(5) 
implement  this  approach.  Under 
paragraph  (a)(1)  the  communication 
must  refer  to  a  clearly  identified  Federal 
candidate.  The  term  "clearly  identified" 
is  defined  in  2  U.S.C.  431(18)  and  11 
CFR  100.17.  Second,  the 
communication  must  also  refer  to  no 
other  clearly  identified  Federal  or  non- 
Federal  candidate  under  paragraph 
(a)(2).  Third,  under  paragraph  (a)(3),  the 
communication  must  refer  generically  to 
the  other  candidates  of  the  clearly 
identified  Federal  candidate's  party 
without  clearly  Identifying  them. 
Generic  references  to  "our  great 
Republican  team"  or  "our  great 
Democratic  ticket"  would  satisfy  the 
latter  requirement.  The  commenter 
suggested  that  the  final  rules  make  clear 
that  the  generic  reference  is  to  other 
candidates  and  not  to  the  clearly 
identified  Federd^  candidate.  For 
instance,  according  to  the  commenter,  a 
reference  to  the  "great  Presidential 
Candidate  X  team"  with  no  other 
generic  reference  to  other  candidates 
should  not  fall  within  the  scope  of  the 
final  rules  because  the  word  "team" 
should  be  treated  as  a  reference  to  the 
presidential  ticket  and  not  as  a  reference 
to  other  candidates  of  the  same  party. 
The  language  in  paragraph  (a)(3)  is 
slightly  different  from  the  proposed  rule 
to  make  clear  that  the  communication 
must  include  another  reference  that 
generically  refers  to  other  candidates 
and  not  the  clearly  identified  Federal 
candidate. 

Under  paragraph  (a)(4),  the 
communication  must  not  solicit 
contributions,  donations,  or  any  funds 
firom  any  person  for  any  Federal  or  non- 
Federal  candidate,  or  for  any  political 
committee  or  political  organization,  or 
any  entity  disbursing  funds  in 
connection  with  a  Federal  or  non- 
Federal  election.  If  such  a  solicitation 
were  made,  it  would  change  the  nature 
of  the  communication  and  may  require 
a  different  determination  as  to  the 
attribution  of  the  party's  spending  for 
the  communication  among  candidates 
or  conunittees. 

Under  paragraph  (a)(5),  the  phone 
bank  must  not  be  exempt  from  the 
definitions  of  "contribution"  and 
"expenditure"  under  11  CFR  100.89  and 
100.149.  These  sections  implement  the 
statutory  exceptions  for  certain  voter 
registration  and  GOTV  activities 
conducted  by  party  committees  imder  2 
U.S.C.  431{8)(B)(xi)  and  431(9)(B)(ix). 
Consequently,  a  State  or  local  party 
committee's  voter  registration  and 
GOTV  activities,  including  phone  banks 


operate  d  by  volimteers  imder  11  CFR 
100.89  e)  or  100.149(e)  conducted  on 
behalf  >f  a  presidential  or  vice 
presidantial  nominee,  which  are  exempt 
fix>m  tUe  definitions  of  "contribution" 
and  "expenditure."  are  not  affected  by 
new  sefction  106.8.  provided  that  the 
conditions  set  forth  in  11  CFR  100.89(a) 
throug]  I  (g)  or  100.149(a)  through  (g)  are 
satisfie  1.  'Thus,  State  and  local  party 
conuni  tees  may  continue  to  spend  on 
behalf  ( if  publicly  financed  presidential 
candid  ites  for  these  purposes  without 
making  an  expenditiue  or  a 
contrib  Jtion. 

The  ( lommission  did  not  receive  any 
comments  in  response  to  its  question  as 
to  whemer  the  final  rules  should 
specifically  prohibit  State  and  local 
party  cOnunittees  from  using 
contrib  itions  that  were  designated  for  a 
particu  ar  Federal  candidate  to  make 
expend  tures  for  these  phone  banks.  See 
11  CFR  100.89(c)  and  100.149(c).  This 
situatic  n  is  already  governed  by  the 
"coatta  Is"  exception  in  2  U.S.C. 
431(8)(  J)(xi)  and  (9)(B)(ix)  and  is  not  ~ 
relevan  to  situations  addressed  in  new 
section  106.8.  The  Commission 
therefoie  is  not  including  this 
prohibi  ion  in  the  final  rules.  In  answer 
to  the  C  ommission's  question  of 
whethe  •  11  CFR  106.8  should  include 
other  fo  rms  of  communications  such  as 
broadcs  st  or  print  media,  the 
comme  iter  urged  the  Commission  to 
defer  cqnsideration  of  extending  the 
final  ru  es  to  include  other  forms  of 
commu  lications.  The  Commission  has 
decidec  to  limit  the  scope  of  new 
section  106.8  to  phone  banks  at  this 
time  be  ;ause  each  type  of 
commu  lication  presents  different  issues 
that  net  d  to  be  considered  in  further 
detail  b  sfore  establishing  new  rulesr- 

2.  11  CIR  106.8(b)     Attribution 

The  ^  PRM  included  two  alternatives 
for  new  section  106.8(b)  to  establish  the 
attribut  on  of  the  party  committee's 
paymei]  Is  for  the  phone  bank.  Under 
Altema  ive  A,  party  committees  and 
organizi  itions  would  have  attributed 
fifty  pel  cent  of  the  disbursement  to 
clearly  dentified  presidential  and  vice 
preside]  itial  nominees,  and  the 
remain!  ig  fifty  percent  would  not  have 
been  att  ributable  to  any  Federal  or  non- 
Federal  candidate  but  would  have  to  be 
paid  sol  ely  with  Federal  funds. 
Altema  ive  B  would  have  provided  that 
100  per  :ent  of  the  disbursement  must  be 
attributi  id  to  the  clearly  identified 
preside]  itial  and  vice  presidential 
nomine  !s. 

The  C  ommission  sought  comment  on 
which  c  f  these  two  alternatives  would 
be  prefe  rable,  or  on  whether  the 
percent  ge  should  be  based  on  the 


actual  space  or  time  used  to  refer  to  the 
presidential  nominee,  or  some  other 
factor.  The  commenter  argued  that  a 
fifty  percent  attribution  to  the 
presidential  or  vice  presidential 
nominee  is  permissible  provided  that 
the  entire  phone  bank  expenditure  is 
paid  for  with  Federal  funds. 

The  Commission  is  incorporating 
Alternative  A  in  the  final  rules.  Because 
these  phone  bank  communications 
contain  two  references — one  to  a  clearly 
identified  Federal  candidate  and  one 
that  generically  refers  to  other 
candidates — it  is  appropriate  that  the 
disbursement  for  the  communications 
be  attributed  evenly  between  the  two 
references.  Thus,  new  section 
106.8(b)(1)  states  that  fifty  percent  of  the 
disbursement  for  the  phone  bank  is  not 
attributed  to  any  candidate  because  the 
generic  reference  does  not  refer  to  any 
clearly  identified  candidate  and 
therefore  cannot  be  attributed  to  any 
specific  candidate. 

The  Commission  has  determined  that 
Federal  funds  must  be  used  to  pay  for 
all  disbursements  for  telephone  banks 
that  fall  within  the  scope  of  new  section 
106.8,  even  the  portion  that  is  not 
attributed  to  any  particular  candidate. 
Barring  the  unlikely  event  that  the 
phone  bank  will  involve  500  or  fewer 
calls,  a  message  such  as,  "Please  vote  for 
President  John  Doe  and  our  great  Party 
team,"  woidd  be  a  public 
communication  that  refers  to  a  clearly 
identified  Federal  candidate  and 
promotes  that  candidate.  It  would  thus 
be  a  form  of  Federal  election  activity 
that  must  be  paid  for  entirely  with 
Federal  funds,  pursuant  to  11  CFR 
300.33(c)(1).  if  conducted  by  a  State, 
district,  or  local  party  committee.  See  11 
CFR  100.24(b)(3),  100.26  and  100.28.  It 
must  also  be  paid  for  entirely  with 
Federal  funds  if  conducted  by  a  national 
party  committee,  which  only  has 
Federal  funds  under  2  U.S.C.  441i(a) 
and  11  CFR  300.10.  The  amount  that  is 
not  attributed  to  a  Federal  candidate, 
however,  is  not  considered  an  in-kind 
contribution  to  any  candidate,  a 
coordinated  party  expenditure,  or  an 
independent  expenditure  by  the  party 
committee  or  oiganization. 

Section  106.8(b)(2)  requires  that  the 
remaining  fifty  percent  of  the 
disbursement  be  attributed  to  the  clearly 
identified  Federal  candidate  and  that 
this  portion  of  the  disbursement  must  be 
paid  for  with  Federal  funds.  Generally, 
party  committees  have  several  options 
in  how  to  treat  the  attributed  portion  of 
a  disbursement  "as  an  in-kind 
contribution,  a  coordinated  party 
expenditure,  or  an  independent 
expenditure,  depending  on  the       ^ 
circumstances.  "They  may  also  obtain 
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reimbursement  from  the  clearly 
identified  Federal  candidate  of  some  or 
the  entire  attributed  portion  of  the 
disbursement.  Consequently,  paragraph 
(b)(2)  allows  party  committees  and 
organizations  to  treat  the  portions  of 
disbursements  attributed  to  clearly 
identified  Federal  candidates  as  in-kind 
contributions,  or  as  coordinated  or 
independent  expenditures,  or  as 
expenses  to  be  reimbursed  by  the  clearly 
identified  Federal  candidates,  or  a 
combination  of  any  of  these.  Under 
paragraph  (b)(2)(i),  if  the  disbursement 
is  treated  as  an  in-kind  contribution,  it 
is  subject  to  the  contribution  limitations 
of  11  CFR  110.1  or  110.2. 

The  Commission  notes  that  a  State 
party  committee  would  be  able  to  make 
coordinated  party  expenditures  (under  2 
U.S.C.  441a(d))  to  pay  for  phone  bank 
communications  on  behalf  of  its 
presidential  candidate  subject  to  new  1 1 
CFR  106.8  only  if  the  national  party 
committee  has  made  a  written 
assignment  of  a  specific  amount  of  its 
coordinated  party  expenditure  authority 
to  the  State  party  conmiittee.  See  11 
CFR  109.33(a).  Similarly,  a  district  or 
local  party  committee  may  spend  some 
of  the  amount  authorized  by  the 
national  or  the  State  party  committee 
upon  receiving  a  written  authorization 
to  do  so.  See  11  CFR  109.33(b).  The 
Commission  did  not  receive  any 
comments  in  response  to  its  question  on 
whether  the  final  rule  should  refer  to 
this  requirement  or  whether  it  is 
understood  that  this  final  rule  would 
not  exempt  a  State,  district,  or  local 
party  committee  from  these 
requirements.  The  Commission  is 
including  a  reference  to  11  CFR  109.33 
as  well  as  to  section  109.32  in  new 
section  106.8(b)(2)(ii)  to  ensure  that 
party  committees  understand  that  these 
sections  apply  to  disbursements  for 
phone  banks  that  are  treated  as 
coordinated  expenditures. 

New  section  106.8(b)(2)(ii)  also 
provides  for  the  disbursements 
attributed  to  the  clearly  identified 
Federal  candidate  to  be  treated  as 
independent  expenditures.  As 
independent  expenditures,  they  are  also 
subject  to  the  requirements  of  11  CFR 
109.10,  and  a  reference  to  that  section 
is  included  in  paragraph  (b)(2)(ii).  This 
paragraph  also  includes  a  reference  to 
11  CFR  109.35  requiring  party 
committees  to  choose  between  making 
either  coordinated  party  expenditures  or 
independent  expenditures,  but  not  both, 
on  behalf  of  a  Federal  candidate  after 
the  party  has  nominated  that  candidate. 
Once,  a  party  committee  makes  a 
coordinated  party  expenditure  on  behalf 
of  a  Federal  candidate,  it  may  not  make 
an  independent  expenditiu-e  on  behalf 


of  that  Federal  candidate,  and  vice 
versa. 

3.  Examples 

The  following  examples  illustrate  the 
scope  and  operation  of  new  section 
lelB.a. 

Example  1:  A  week  before  the  general 
election,  a  local  party  committee 
operates  a  phone  bank  through  the  use 
of  volunteers  and  the  message  is:  "You 
can  show  your  support  for  the  Green 
Party  presidential  nominee  by  going  to 
the  polls  next  Tuesday  and  contributing 
to  the  local  party  committee  so  that  it 
can  help  others  to  get  to  the  polls  too." 

The  costs  of  the  phone  bank  would 
not  fall  within  the  scope  of  11  CFR 
106.8  for  three  reasons.  First,  by  using 
volunteers  to  run  a  phone  bank  that 
seeks  to  get  out  the  vote  for  the 
presidential  and  vice  presidential 
nominee,  and  by  complying  with  other 
requirements  in  11  CFR  100.89(e)  and 
100.149(e),  the  local  party  committee 
does  not  make  a  contribution  or 
expenditure  under  11  CFR  100.89  and 
100.149,  and,  therefore,  these  costs  are 
excluded  ft-om  the  provisions  of  section 
106.8.  Second,  the  communication  only 
contains  a  reference  to  the  clearly 
identified  Federal  candidate  ("Green 
Party  presidential  nominee")  and  does 
not  refer  generically  to  other  candidates. 
Thus,  it  does  not  meet  the  condition  set 
forth  in  11  CFR  106.8(a)(3).  Finally,  the 
message  includes  a  solicitation  for  the 
local  party  committee,  and,  therefore, 
does  not  meet  the  condition  set  forth  in 
section  106.8(a)(4). 

Example  2:  The  Republican  National 
Committee  ("RNC")  operates  a  phone 
bank  and  the  message  is:  "When  you 
vote  for  Representative  Jane  Smith  on 
Tuesday;  remember  to  vote  for  the  other 
Republican  candidates."  The  cost  of 
operating  this  phone  bank  is  520,000. 
The  RNC  has  already  made  an 
independent  expenditm-e  on  behalf  of 
Representative  Smith  but  has  not  made 
any  contributions  to  her  authorized 
committee.  ^ 

The  costs  of  the  phone  bank  would 
come  within  the  scope  of  11  CFR  106.8 
because  the  communication:  (1) 
Contains  a  reference  to  a  clearly 
identified  Federal  candidate 
("Representative  Jane  Smith");  (2) 
contains  a  generic  reference  to  other 
Republican  candidates;  (3)  does  not 
include  a  reference  to  any  other  clearly 
identified  candidate;  (4)  does  not  solicit 
a  contribution  or  donation  from  any 
person;  and  (5)  is  conveyed  by  paid 
workers,  not  volunteers,  and  is  thus  not 
exempt  fi-om  the  definitions  of 
"contribution"  and  "expenditure."  The 
RNC  must  attribute  $10,000  to 
Representative  Smith.  Because  the  RNC 


has  already  made  an  independent 
expenditure  on  behalf  of  Representative 
Smith,  it  cannot  treat  this  $10,000  as  a 
coordinated  party  expendittue.  See  2 
U.S.C.  441a(d)(4)(A)(i);  11  CFR 
109.35(b)(1).  Rather  it  may  treat  the 
entire  amount  as  an  independent 
expenditure  provided  that  it  has  not 
coordinated  with  Representative  Smith 
or  her  authorized  committee  or  agents. 
If  the  RNC  or  its  agents  coordinated  this 
phone  bank  with  Representative  Smith 
or  her  agents,  then  it  may  treat  $5,000 
as  an  in-kind  contribution  to  her 
authorized  committee  under  the  limits 
of  2  U.S.C.  441a(a){2)(A).  and  it  must 
seek  reimbursement  from  her  authorized 
committee  for  the  other  $5,000.  The 
remaining  fifty  percent  of  the 
expenditure  ($10,000)  is  not  attributed 
to  any  candidate  and  the  entire  $20,000 
must  be  paid  for  with  Federal  funds. 

Example  3:  A  State  party  committee 
operates  a  phone  bank  and  the  message 
is:  "Show  your  support  for  Senator  John 
Doe  and  the  great  Democratic  team  by 
voting  for  them."  The  cost  of  operating 
the  phone  bank  is  $34,000.  The  State 
party  committee's  coordinated  party 
expenditure  limit  under  2  U.S.C. 
441a(d)  is  $20,000  and  it  already  spent 
$5,000  in  coordinated  party 
expenditures  on  behalf  of  Senator  Doe. 
The  State  party  committee  is  a 
multicandidate  committee  and  has 
made  a  $1,000  contribution  to  his 
campaign. 

The  costs  of  this  phone  bank  are 
within  the  scope  of  11  CFR  106.8 
because  the  communication:  (1) 
Contains  a  reference  to  a  clearly 
identified  Federal  candidate  ("Senator 
John  Doe");  (2)  contains  a  generic 
reference  to  other  Democratic 
candidates:  (3)  does  not  include  a 
reference  to  any  other  clearly  identified 
candidate;  (4)  does  not  solicit  a 
contribution  or  donation  from  any     ■ 
person:  and  (5)  does  not  qualify  for  the 
11  CFR  100.89  and  100.149  exceptions. 
Because  the  State  party  committee  has 
already  made  a  coordinated  party 
expenditure  on  behalf  of  Senator  Doe 
after  the  nomination,  the  State  party 
committee  cannot  meike  a  subsequent 
independent  expenditure  on  his  behalf. 
See  2  U.S.C.  441a(d){4)(A)(ii):  11  CFR 
109.35(b)(2).  The  State  party  committee 
does  not  have  to  attribute  $17,000  to  any 
candidate  but  must  still  use  all  Federal 
funds  to  pay  for  that  $17,000.  The 
remaining  $17,000  must  be  attributed  to 
Senator  Doe  and  must  also  be  paid  for 
with  Federal  funds.  The  State  party 
committee  may  treat  $15,000,  which  is 
equal  to  its  remaining  coordinated  party 
spending  authority,  of  the  attributed 
amount  as  a  coordinated  party 
expenditure.  The  remaining  $2,000  may 
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be  treated  as  an  in-kind  contribution 
because  when  aggregated  with  the 
earlier  $1,000  contribution,  it  does  not 
exceed  the  State  party  committee's 
$5,000  contribution  limit  under  11  CFR 
110.2. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b) 

[Regulatory  FlexibUity  Act] 

The  attached  final  rules  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that 
few,  if  any.  small  entities  are  affected  by 
these  ruleSr  which  apply  only  to 
committees  of  political  parties  and  other 
party  organizations.  National,  State  and 
many  local  party  committees  of  the  two 
major  political  parties  and  other 
political  committees  and  organizations  - 
are  not  small  entities  under  5  U.S.C.  601 
because  they  are  not  small  businesses, 
small  organizations,  or  small 
governmental  jurisdictions.  The  final 
rules  simplify  the  determination  as  to 
the  amount  of  a  party  committee 
disbursement  that  must  be  attributed  to 
a  clearly  identified  Federal  candidate  in 
the  case  of  certain  telephone  bank 
communications  and  clarify  what 
funding  is  permissible.  Any  increase  in 
the  cost  of  compliance  that  might  result 
from  these  proposed  rules  would  not  be 
in  an  amount  sufficient  to  cause  a 
significant  economic  impact. 

List  of  Subjects  in  11  CFR  Fart  106 

Campaign  funds,  political  committees 
and  parties,  political  candidates. 

■  For  the  reasons  set  out  in  the  preamble, 
the  Federal  Election  Commission 
amends  subchapter  A  of  chapter  1  of  title 
11  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  106— ALLOCATIONS  OF 
CANDIDATE  AND  COMMITTEE 
ACTIVITIES 

■  1 .  The  authority  citation  for  part  106 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  438(a)(8),  441a(b). 
441a(g). 

■  2.  New  section  106.8  is  added  to  read 
as  follows: 

f  106JI    Allocation  of  expenses  for  polKlcal 
party  committee  phone  banks  that  refer  to 
a  clearly  Mentifiefi  Federal  candidate. 

(a)  Scope.  This  section  applies  to  the 
costs  of  a  phone  bank  conducted  by  a 
national.  State,  district,  or  local 
committee  or  organization  of  a  political 
party  where — 

(1)  The  communication  refers  to  a 
clearly  identified  Federal  candidate; 


(2)  Th  i  communication  does  not  refer 
to  any  o1  her  clearly  identified  Federal  or 
non-Fed  jral  candidate; 

(3)  Tb  i  communication  includes 
another  i  eference  that  generically  refers 
to  other  candidates  of  the  Federal 
candidate's  party  without  clearly 
identifying  them; 

(4)  The  communication  does  not 
solicit  a  contribution,  donation,  or  any 
other  fui|ds  fi-om  any  person;  and 

(5)  Tha  phone  bank  is  not  exempt 
from  theidefinition  of  "contribution" 
under  11  CFR  100.89  and  is  not  exempt 
from  the  definition  of  "expenditure" 
under  l^CFR  100.149. 

(b)  Attribution.  Each  disbursement  for 
the  costaof  a  phone  bank  described  in 
paragraph  (a)  of  this  section  shall  be 
attributed  as  follows: 

(1)  Fifty  percent  of  the  disbursement 
is  not  att  ibutable  to  any  other  Federal 
or  non-F  ideral  candidate,  but  must  be 
paid  for  ( intirely  with  Federal  funds; 
and 

(2)  Fift  Y  percent  of  the  disbursement 
is  attribu  :ed  to  the  clearly  identified 
Federal  c  andidate  and  must  be  paid  for 
entirely  \  fith  Federal  funds.  This 
disburse!  nent  may  be  one  or  a 
combina  ion  of  the  following: 

(i)  An  n-kind  contribution,  subject  to 
the  limit;  tions  set  forth  in  11  CFR  110^1 
or  110.2;  or 

(ii)  A  c  jordinated  expenditure  or  an 
indepenc  ent  expenditure,  subject  to  the 
limitations,  restrictions,  and 
requirements  of  11  CFR  109.10, 109.32, 
109.33  aid  109.35;  or 

(iii)  Re  mbursed  by  the  clearly 
identifiec  Federal  candidate  or  his  or 
her  authc  rized  committee. 

Dated:  ^  ovember  7,  2003. 
Bradley  A  Smith, 

Vice  Chait  man.  Federal  Election  Commission. 
[FR  Doc.  0  J-28472  Filed  11-13-03;  8:45  am] 
BILUNG  COI  E  6715-01-P 


DEPART  «ENT  OF  TRANSPORTATION 
Federal  >  viation  Administration 

14  CFR  Part  23 

[Docket  N  ).  CE200,  Special  Condition  23- 
140-SC] 

Special  Conditions:  Honeywell,  Inc., 
Pilatus  PC-12/45;  Protection  of 
Systems  lor  High  Intensity  Radiated 
Fields  (HfRF) 

AGENCY:  federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  F  nal  special  conditions;  request 
for  comra  jnts. 


SUMMARY:  These  special  conditions  are 
issued  to  Honeywell,  Inc.,  23500  W. 


105th  Street,  Olathe.  KS  66061.  for  a 
supplemental  type  certificate  for  the 
Pilatus  PC-12/45  airplane.  This  airplane 
will  have  novel  and  unusual  design 
featiu-es  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  features  include  the 
installation  of  two  electronic  barometric 
altimeters,  Model  AM-250, 
manufactured  by  Honeywell  for  which 
the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessar>'  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  31,  2003. 
Comments  must  be  received  on  or 
before  December  15,  2003. 
ADDRESSES:  Conunents  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Regional  Counsel, 
ACE-7,  Attention:  Rules  Docket  Clerk, 
Docket  No.  CE200,  Room  506,  901 
Locust,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No.  ' 
CE200.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-1 10).  Small  Airplane 
Directorate.  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4123. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procediu-es  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  die  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Conmiunications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
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specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE200."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  March  04,  2003,  Honeywell,  Inc. 
made  an  application  to  the  FAA  for  a 
new  supplemental  type  certificate  for 
the  Pilatus  PC-12/45  airplane.  The  PC- 
1 2/45  is  cinrently  approved  under  TC 
No.  A78EU.  The  proposed  modification 
incorporates  a  novel  or  unusual  design 
featm-e,  such  as  digital  avionics 
consisting  of  digital  barometric 
altimeters  that  are  vulnerable  to  HIRF 
external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §  21.101,  Honeywell,  Inc.  must  show 
that  the  Pilatus  PC-12/45  aircraft  meets 
the  following  provisions,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change  to  the 
Pilatus  PC-12/45:  14  CFR,  part  21, 
§§  21.29,  21.183(c)  and  14  CFR  part  23, 
Normal  Category,  effective  February  4, 
1991,  including  Amendments  23-1 
through  23-42  and  §  23.1305c(3)  of 
Amendment  23-43  and  §  23.1507  of 
Amendment  23-45  and  §§  23.49(c)  and 
23.562(d)  of  Amendment  23-44; 
§  23.479  paragraphs  (b)  and  (c)  of 
Amendment  23-45,  Noise 
Certification — FAR  36  up  to 
Amendment  10,  as  applicable.  Fuel 
Venting  Emissions — SFAR  27  up  to 
Amendment  3,  as  applicable,  and 
§23.1301  of  Amendment  23-20; 
§§23.1309,  23.1311,  and  23.1321  of 
Amendment  23-49;  and  §  23.1322  of 
Amendment  23—43;  exemptions,  if  any; 
and  the  special  conditions  adopted  by 
this  rulemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 


imusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19.  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  ShoiUd  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  2 1 . 1 01 . 

Novel  or  Unusual  Design  Features 

Honeywell,  Inc.  will  incorporate  the 
following  novel  and  unusual  design 
features: 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF): 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid-state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
ci^rent  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airfi-ame 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 


operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frequency 

- 
Field  strength 
(volts  per 
meter) 

Peak 

Aver- 
age 

10  kHz-lOO  kHz  

50 

50 

SO 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

50 

100  kHz-500  kHz  

50 

500  kHz-2  MHz 

50 

2  MHz-30  MHz 

100 

30  MHz-70  MHz 

50 

70  MHz-100  MHz 

50 

100  MHz-200  MHz 

100 

200  MHz-400  MHz 

100 

400  MHz-700  MHz 

50 

700  MHz-1  GHz 

100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz 

200 

8  GHz-t2  GHz  

Mt\ 

12  GHz-18  GHz  

2000        200 

18  GHz-40  GHz  

600        9nn 

The  fiekl  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  vakjes. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
peifform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  electrical  field  strength,  ft'om  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
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fiailure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  tQ.be 
exposed  to  the  fields  conciurently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Pilatus 
PC-12/45  airplane.  Should  Honeywell, 
Inc.  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  on  the  same  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  featiui?,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  conunent  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 


opportui  lities  for  comment  described 
above. 

List  of  SJibjects  in  14  CFR  Part  23 

Aircra  t.  Aviation  safety.  Signs  and 
symbols 

Citation 

The  ai|thority 
special 


citation  for  these 
donditions  is  as  follows: 


Author  ty:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 
11.38  anc  11.19. 

The  Spei  :ial  Conditions 

Accor(^ingly,  pursuant  to  the 
authoritt  delegated  to  me  by  the 
Adminis  trator,  the  following  special 
conditio;  is  are  issued  as  part  of  the  type 
certifical  ion  basis  for  the  Pilatus  PC-12/ 
45  airpla  tie  modified  by  Honeywell,  Inc. 
to  add  d:  gital  beuometric  altimeters. 

1.  Prot  jction  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated!  Fields  (HIRF).  Each  system 
that  perfi  )rras  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  !  ystems  to  perform  critical 
function!  i,  are  not  adversely  affected 
when  th(  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  o  the  airplane. 

2.  For  he  purpose  of  these  special 
conditio]  is,  the  following  definition 
applies:  i  Critical  Functions:  Functions 
whose  fa  lure  would  contribute  to,  or 
cause,  a   lilure  condition  that  would 
prevent  t  le  continued  safe  flight  and 
landing  c  f  the  airplane. 

Issued  i  1  Kansas  City,  Missouri,  on 
October  3  ,  2003. 

Michael  C  allagher,~ 

Manager,  imall  Airplane  Directorate,  Aircraft 
Certificati  m  Service. 

(PR  Doc.  0  3-28530  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  i  Lviatlon  Administration 

14CFRPart71 

[Docket  N  >.  FAA-2003-1584g;  Airspace 
Docket  N(.03-ASO-1 5] 

Amendm  ent  of  Class  E  Airspace; 
Rocky  M  >unt,  NC    - 

AGENCY:  Federal  Aviation 
Adminis  ration  (FAA).  DOT. 
ACTION:  F  inal  rule. 


SUMMARY 

airspace 
Navigatic^ 
System 
Approacl 


This  action  amends  Class  E5 
)  it  Rocky  Mount,  NC.  An  Area 
(RNAV)  Global  Positioning 
((PPS)  Standard  Instrument 
Procedure  (SIAP),  helicopter 


point  in  space  approach,  has  been 
developed  for  Nash  General  Hospital, 
Rocky  Mount,  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC  February  19, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20-636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  20,  2003,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Rocky  Mount,  NC,  (68  FR  50083). 
This  action  provides  adequate  Class  E5 
airspace  for  IFR  operations  at  Nash 
General  Hospital,  Rocky  Mount,  NC. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400.9L,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The4:iass 
.E  designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Rocky  Moimt,  NC. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities     - 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1    [AmendecQ 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth 


ASONCE5    Rocky  Mount,  NC  [REVISED] 

Rocky  Mount-Wilson  Airport,  NC 
(Lat.  35°51'23''N,  long.  77°53'31' W) 

Nash  General  Hospital  Point  in  Space 
Coordinates 

(Lat.  35°57'47'  N,  long.  77°51'19'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-inile 
radius  of  the  Rocky  Mount-Wilson  Airport 
and  within  a  6-mile  radius  of  the  point  in 
space  (Lat.  35°57'47"  N,  long.  77°51'19''  W) 
serving  Nash  General  Hospital. 
***** 

Issued  in  College  Park.Ceorgia,  October 
29,  2003. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  03-28535  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Doclwt  No.  FAA-200»-15848;  Airspace 
Dodwt  No.  03-ASO-14] 

Amendment  of  Class  E  Airspace; 
SmWineid,NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E5 
airspace  at  Smithfield,  NC.  A  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  helicopter 
point  in  space  approach,  has  been 
developed  for  Johnston  Memorial 
Hospital,  Smithfield,  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SLAP. 
EFFECTIVE  DATES:  0901  UTC,  February 
19,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  20,  2003,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Smithfield,  NC,  (68  FR  50082).  This 
action  provides  adequate  Class  E5 
airspace  for  IFR  operations  at  Johnston 
Memorial  Hospital,  Smithfield,  NC. 
Designations  for  Class  E  are  published 
in  FAA  Order  7400.9L,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  part  71.1.  The  Class 
E  designation  listed  in  this  docimient 
will  be  published  subsequently  in  the 
Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Smithfield,  NC. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessary  to 
•keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
nde"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  EoAh 

***** 

ASO  NC  E5  Smithfield,  NC  [REVISED] 

Smithfield/Johnston  Count>'  Airport,  NC 
(Lat.  35°32'27'  N,  long.  78°23'25' W) 

Johnston  Memorial  Hospital 

Point  In  Space  Coordinates 

(Lat.  35''31'23'  N,  long.  78°20'35'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Smithfield/Johnston  county 
airport  and  within  a  6-mile  radius  of  the 
point  in  space  (Lat.  35°31'23'  N,  long. 
78''20'35''  W)  serving  Johnston  Memorial 
Hospital. 
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Issued  in  College  Park,  Geoigia,  October 
29.  2003. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  03-28537  Filed  11-13-03;  8:45  am) 
BMJJNG  CODE  4»10-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-16079;  Airspace 
Docket  No.  03-ACE-71] 

Establishment  of  Class  E4  Airspace; 
and  Modification  of  Class  E5  Airspace; 
Goodland,  KS. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule.   - 


SUMMARY:  This  rule  establishes  a  Class 
E  airspace  area  designated  as  an 
extension  to  the  existing  Class  E  surface 
area  and  modifies  Class  E  airspace 
extending  upward  frora  700  feet  above 
the  surface  at  Goodland,  KS.  These 
actions  are  to  accommodate  new  and 
amended  Standard  Instrument 
Approach  Procedures  (SIAPs) 
developed  to  serve  Renner  Field- 
Goodland  Municipal  Airport,  Goodland, 
KS.  The  effect  of  this  rule  is  to  provide 
appropriate  controlled  Class  E  airspace 
for  aircraft  executing  instrument 
approach  procedures  to  Renner  Field- 
Goodland  Mimicipal  Airport  and  to 
segregate  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  0901  UTC,  December  25,  2003. 
FOR-RJRTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  September  22,  2003,  the 
FAA  proposed  to  amend  14  CFR  part  71 
by  establishing  a  Class  E  airspace  area 
designated  as  an  extension  to  the  Class 
E  surface  area  and  revising  the  Class  E 
airspace  area  extending  upward  from 
700  feet  or  more  above  the  surface  at 
Goodland,  KS  (68  FR  55015)  [FR  Doc. 
03-24143).  Area  Navigation  (RNAV)' 
Global  Positioning  System  (GPS) 
Runway  (RWY)  30.  ORIGINAL  SL\P; 
RNAV  (GPS)  RWY  12,  ORIGINAL  SL\P; 
RNAV  (GPS)  RWY  23.  ORIGINAL  SIAP; 


Instrimi  ent  Landing  System  (ILS)  or 
Localia  ir  {LOC)/Distance  Measuring 
Equipm  mt  (DME)  RWY  30,  ORIGINAL 
SIAP;  V  ^F  Omni-directional  Range 
(VOR)  HWY  30,  AMENDMENT  8  SL'J'; 
Nondiractional  Radio  Beacon  (NDB) 
RWY  3q,  AMENDMENT  7  SIAP;  and 
VOR/DME  RWY  30,  AMENDMENT  7 
SIAP  have  been  developed  to  serve 
Renner  ="ield-Goodland  Municipal 
Airport.  The  proposal  was  to  provide 
appropi  ate  controlled  airspace  to 
contain  aircraft  executing  the  approach 
procedu  res.  Interested  parties  were 
invited  o  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  com]  nents  objecting  to  the  proposal 
were  rec  eived. 

Class  l  airspace  areas  designated  as 
an  exter  sion  to  a  Class  D  or  Class  E 
surface  i  rea  are  published  in  Paragraph 
6004  of  '  AA  Order  7400.9L,  dated 
Septeml  er  2,  2003,  and  effective 
Septeml  er  16,  2004,  which  is 
incorpoi  ated  by  reference  in  14  CFR 
71.1.  Cli  ss  E  airspace  areas  extending 
upward  rom  700  feet  or  more  above  the 
surface  (  f  the  earth  are  published  in 
Paragrap  h  6005  of  the  same  Order.  The 
Class  E  { irspace  designations  listed  in 
this  doci  iment  will  be  subsequently 
publishe  d  in  the  Order. 

The  Rul(  ( 

This  a  nendment  to  Title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  jstablishes  a  Class  E  airspace 
area  des  gnated  as  an  extension  to  the 
Class  E  <  urface  area  and  modifies  the 
Class  E  a  irspace  area  extending  upward 
from  70(  feet  or  more  above  the  surface 
at  Good!  md,  KS.  These  actions  provide 
appropriate  controlled  Class  E  airspace 
for  aircrj  ft  executing  instrument 
approaci  i  procedures  to  Renner  Field- 
Goodlan  i  Municipal  Airport  and 
segregate  aircraft  using  instrument 
approaci  i  procedures  in  instrument 
conditio]  is  from  aircraft  operating  in 
visual  ca  nditions.  The  airspace  eu-eas 
will  be  d  jpicted  on  appropriate 
1  charts. 
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is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  6004  Class  E  airspace  areas 
designated  as  an  extension  to  Class  D  or 
Class  E  Surface  area. 


ACE  KS  E4    Goodland,  KS 

Renner  Field-Goodland  Municipal  Airport, 
KS 
(Lat.  39°22'14''N,  long.  101°41'56' W) 
Goodland  VORTAC 

(Lat.  39"'23'16'  N,  long.  101°41'32"  W) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Goodland  VORTAC  164°  radial  extending 
from  the  4.1 -mile  radius  of  Renner  Field- 
Goodland  Municipal  Airport  to  7  miles 
southeast  of  the  VORTAC. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSE5    Goodland,  KS 

Renner  Field-Goodland  Municipal  Airport, 
KS 
(Lat.  39°22'14''N,  long.  101°41'56' W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.6-miles 

radius  of  Renner  Field-Goodland  Municipal 

Airport. 
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Issued  in  Kansas  City,  MO,  on  October  27, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Divison,  Central 
Region 

[FR  Doc.  03-28538  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Doclwt  No.  2002-FAA-14912;  Airspao* 
Docket  No.  03-rAWP-4] 

RIN  2120-AA66 

Amendment  of  Restricted  Area  R- 
2301 E  AJo  East,  AZ;  and  R-2304,  and 
2305  Gila  Bend,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
designated  time  of  use  for  Restricted 
Area  2301E  Ajo  East,  AZ  (R-2301E);  and 
R-2304  and  R-2305,  Gila  Bend,  AZ. 
Increased  training  requirements  at  Luke 
Air  Force  Base  (AFB)  have  resulted  in 
a  continued  need  for  restricted  airspace 
usage  up  to  2400  hours  in  these  areas. 
This  modification  of  the  designated  time 
of  use  does  not  change  the  current 
boundaries  or  activities  conducted  in 
the  airspace  areas. 

DATES:  0901  UTC,  February  19,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  EKvision, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  30,  2003,  the  FAA  published 
in  the  Federal  Register  a  notice 
proposing  to  amend  R-2301,  R-2304 
and  R-2305  (68  FR  14912).  hiterested 
parties  were  invited  to  participate  in 
this  rulemaking  effort  by  submitting 
written  comments  on  the  proposal.  No 
conunents  were  received  regarding  this 
rulemaking.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  These 
rulemaking  actions  "are  necessary  in  the 
interest  of  national  defense,"  as  required 
under  49  U.S.C.  40103(b)(3)(A). 

The  Rule 

The  FAA  is  amending  Title  14  Code 
of  Federal  Regulations  (14  CFR)  part  73 
(part  73)  to  amend  the  designated  time 


of  use  for  R-2301,  R-2304,  and  R-2305. 
Specifically,  this  action  changes  the 
designated  time  of  use  for  R-2301E  fitim 
"Monday-Friday,  0630-2230  local  time; 
other  times  by  NOTAM,"  to  "Daily,   , 
0630  to  2400  local  time;  other  times  by 
NOTAM;"  R-2304  fi-om  '0700-2200 
local  time;  other  times  by  NOTAM,"  to 
"Monday-Saturday,  0630-2400  local 
time;  other  times  by  NOTAM;"  and  R- 
2305  from  "0700-2300  local  time;  other 
times  by  NOTAM,"  to  "Monday- 
Satiirday,  0630-2400  local  time;  other 
times  by  NOTAM."  Increased  training 
requirements  at  Luke  AFB  have  resulted 
in  a  continued  need  for  restricted 
airspace  availability  until  2400  hours. 
This  modification  does  not  change  the 
ciurent  boimdaries  or  activities 
conducted  in  the  airspace  areas. 

Section  73.23  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8L  dated  October  7, 
2003. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  proposed 
regulation:  (1)  Is  not  a  "significant 
regulatory  action"  luider  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procediues  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
imder  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1D,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circiunstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART  73— SPECIAL  USE  AIRSPACE 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aatirarity:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

{73.23    [AmMMtod] 

■  2.  §  73.23  is  amended  as  follows: 


R-2301E,  Aio  East,  AZ  (Amended) 

■  By  removing  "Time  of  designation. 
Monday-Friday,  0630-2230  local  time; 
other  times  by  NOTAM,"  and 
substituting  "Time  of  designation.  Daily, 
0630-2400  local  time;  other  times  by 
NOTAM." 


R-2304,  Gila  Bend,  AZ  (Amended) 

■  By  removing  "Time  of  designation. 
0700-2200  local  time;  other  times  by 
NOTAM,"  and  substituting  "Time  of 
designation.  Monday-Satiuday,  0630- 
2400  local  time;  other  times  by 
NOTAM." 

R-230S,  Gila  Bend,  AZ  (Amended) 

■  By  removing  "Time  of  designation. 
0700-2300  local  time;  other  times  by 
NOTAM,"  and  substituting  "Time  of 
designation.  Monday-Saturday,  0630- 
2400  local  time;  other  times  by 
NOTAM." 

Issued  in  Washington,  E)C,  on  November  4, 
2003. 

Paul  Gallant, 

Acting  Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-28529  Filed  11-13-03;  8:45  am] 

BlUmC  CODE  4910-13-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assiunptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
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assumptions  for  plans  with  valuation 
dates  in  December  2003.  Interest 
assiunptions  are  also  published  on  the 
PBGC's  Web  site  http://www.pbgc.gov. 
ELECTIVE  DATE:  December  1,  2003. 
POR  RJRTNER  MRdRMA-nON  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW.,  Washington,  DC 
20005.  (202)  326-4024.  TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  (202)  326-4024. 

SUPPLEMENTARY  INFORMATWN:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assimiptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
aimuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  imder 
section  4044  (found  in  appendix  B  to 
part  4044);  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022);  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wishlo  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  December  2003, 
(2)  adds  to  appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 


use  for  Its  own  lump-sum  payments  in 
plans  wf  th  valuation  dates  during 
December  2003,  and  (3)  adds  to 
appendix  C  to  part  4022  the  interest 
assump^ons  for  private-sector  pension 
practiti(iners  to  refer  to  if  they  wish  to 
use  liun^-sum  interest  rates  determined 
using  the  PBGC's  historical 
methodology  for  valuation  dates  during 
December  2003. 

For  valuation  of  benefits  for  allocation 
purposed,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  paii  4044)  will  be  4.70  percent  for 
the  first  i20  years  following  the  valuation 
date  anc^  5.25  percent  thereafter.  These 
interest  tissiunptions  represent  an 
increase^  (fi'om  those  in  effect  for 
Novembjer  2003)  of  0.10  percent  for  the 
first  20  Jears  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
paymen^  (set  forth  in  appendix  B  to 
part  402E)  will  be  3.25  percent  for  the 
period  d^ing  which  a  benefit  is  in  pay 
status  a4d  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  Tpese  interest  assimiptions  are 
unchangjed  from  those  in  effect  for 
November  2003. 

For  private-sector  payments,  the 
interest  Assumptions  (set  forth  in 
appendii  C  to  part  4022)  will  be  the 
same  as  ^ose  used  by  the  PBGC  for 
determiiiing  and  paying  lump  sums  (set 
forth  in  ippendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impr  icticable  and  contrary  to  the 
public  ir  terest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  i  ssumptions  promptly  so  that 
the  assuj  aptions  can  reflect,  as 
accurate  y  as  possible,  current  market 
conditio!  is. 

Becau!  e  of  the  need  to  provide 
immedia  te  guidance  for  the  valuation 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immedia  te 

annuity  r  ite 

(percen ) 


122 


12-1-03 


1-1-04 


3.25 


■  3.  In  appendix  C  to  part  4022,  Rate  Set 
122.  as  set  forth  below,  is  added  to  the 


and  pajrment  of  benefits  in  plans  with 
valuation  dates  during  December  2003, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance,  Pensions. 

■  In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 

PART  4022— BENEHTS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 
1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
122,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Deferred  annuities 
(percent) 


n, 


4.00 


4.00 


4.00 


table.  (Tie  introductory  text  of  the  table 
is  omitteq.) 


Appendix  C  to  Part  4022— Lump  Sum 
Interest  Rates  for  Private-Sector 
Payments 


Rate  set 
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For  plans  with  a  valuation 
date 


On  or  after 


Before 


Inwnediate 

annuity  rate 

(perDsnt) 


Deferred  anrHiities 
(percent) 


n, 


n? 


122 


12-1-03 


1-1-04 


3.25 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

■  4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

■  5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


For  valuation 

dates  occurring  in 

the  nrjonth — 


The  values  of  i,  are: 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  To  Value  Benefits 


for  f  = 


fort  = 


for  f  = 


December  2003 


.0470 


1-20 


.0525 


>20 


N/A 


N/A 


Issued  in  Washington,  DC,  on  this  10th  day 
of  November  2003 . 

Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 

Operating  Officer,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  03-28542  Filed  11-13-03:  8:45  am] 

BILUNG  CODE  770B-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

ICGD07-03-144] 

RIN1625-AA00 
RiN  1625-AA11 

Regulated  Navigation  Area  and 
Security  Zones;  Port  of  Miami,  FL 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  regulated 
navigation  area  and  temporary  security 
zones,  from  November  16,  2003  through 
November  21,  2003  during  the  Free 
Trade  Area  of  the  Americas  Conference 
(FT  A  A).  The  temporary  regulated 
navigation  area  controls  the  movement 
of  all  vessels  operating  in  the  Port  of 
Miami  in  the  vicinity  of  the 
northwestern  entrance  of  Dodge  Island, 
western  section  of  Government  Cut, 
Main  Channel,  Lummus  Island  Cut, 
Lummus  Island  Turning  Basin,  Dodge 
Island  Cut,  MacArthur  Causeway 
Bridge,  Claughton  Island,  Bayside 
Marina  and  on  the  Miami  River  up  to 


the  Flagler  Street  Bridge.  The  security 
zones  prohibit  the  entry  of  all  ve'ssels 
and  persons  into  the  waters  adjacent  to 
the  Intercontinental  Hotel  and  the 
American  Airlines  Arena.  These 
regulations  are  required  to  provide  for 
the  security  of  the  public,  the  FTAA 
conference  and  its  participants,  and  the 
Port  of  Miami  due  to  the  potential  for 
disturbances  and  hostile  and  violent 
acts  from  various  demonstrators 
protesting  the  FTAA  conference. 
DATES:  This  rule  is  effective  from  12:01 
a.m.  on  November  16,  2003  until  11:59 
p.m.  on  November  21,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  the  docket  (CGD07- 
03-144]  and  are  available  for  inspection 
and  copying  at  U.  S.  Coast  Guard. 
Marine  Safety  Office.  100  MacArthur 
Causeway,  Miami  Beach.  FL  33139-  ■ 
6940  between  7:30  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Douglas  Tindall,  Waterways 
Management  Office,  (305)  535-8701. 
SUPPLEMENTARY  INFORMATION: 

Good  Cause 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b)(B),  the 
Coast  Guard  finds  good  cause  exists  for 
not  publishing  an  NPRM  because  it  is 
impracticable  and  contrary  to  public 
interest  for  the  agency  to  do  so. 
Information  and  intelligence  regarding 
the  potential  for  disturbances  and 
hostile  and  violent  acts  by  various 
protest  groups  continues  to  flow  in  and 
the  Coast  Guard  expects  this  flow  to 


increase  as  the  commencement  of  the 
FTAA  conference  approaches.  The 
Coast  Guard  must  analyze  the  most 
current  information  and  take 
appropriate  actions  to  protect  the 
public,  the  Port  of  Miami,  and  the  FTAA 
participants. 

For  the  same  reasons  under  5  U.S.C. 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Cities  that  have  recently  hosted  trade 
conferences  similar  to  the  FTAA 
conference  have  experienced  significant 
property  damage,  and  their  law 
enforcement  officers  and  public  citizens 
have  sustained  personal  injuries  from  a 
segment  of  protestors  engaged  in  violent 
demonstrations  against  those 
conferences  and  their  agendas. 
Examples  include  the  September  2003 
World  Trade  Organization  (WTO) 
Ministerial  in  Cancun,  Mexico;  the  2003 
G-8  Summit  in  Calgary,  Canada;  the 
2001  G-8  Summit  in  Genoa;  Italy  and 
the  1999  World  Trade  Organization  in 
Seattle,  Washington.  These  trade 
conferences  experienced  an  influx  of 
protestors,  and  in  particular  protest 
groups  opposing  international  trade 
who  have  a  propensity  for  violence  and 
a  desire  to  engage  in  hostile  acts  against, 
among  others,  conference  attendees, 
conference  venues,  the  general  public, 
business  and  municipal  buildings,  and 
law  enforcement  assets.  Information  and 
intelligence  indicate  that  there  is  a  high 
potential  for  similar  acts  to  be  attempted 
during  the  upcoming  November  FTAA 
conference  in  Miami,  Florida. 


This  history  has  heightened  the  need 
for  the  development  and 
implementation  of  various  security 
measures  throughout  the  Port  of  Miami, 
Florida,  particularly  around  venue  areas 
established  for  the  dignitaries  and 
official  parties  attending  the  FTAA 
conference,  the  primary  waterways  used 
by  commercial  shipping  within  the  Port 
of  Miami  and  law  enforcement  staging 
areas.  The  Coast  Guard  has  determined 
from  information  provided  by  local, 
state,  and  federal  law  enforcement 
officials  that  vessels  or  persons  in  close 
proximity  to  the  FTAA  conference  may 
launch  hostile  or  violent  acts  from  the 
waters  adjacent  to  the  FTAA  conference. 
The  potential  for  these  acts  poses  a 
security  threat  to  the  public,  the  FTAA 
and  its  participants,  the  Port  of  Miami 
and  the  flow  of  commerce  within  the 
Port  of  Miami.  During  similar  past  trade 
conferences,  protestors  have  used 
personal  watercrafl  (PWCs)  to  penetrate 
physical  barriers  surroimding 
conference  venues  and  ui  attempts  to 
laimch  various  projectiles  at  conference 
venues  and  participants  and  law 
enforcement  staging  areas.  They  have 
also  used  Rigid  Hull  Inflatable  Boats 
(RHIBs)  to  facilitate  unauthorized 
boardings  of  commercial  shipping  and 
unauthorized  entry  into  waterfront 
facilities  and  buildings,  including 
commercial  and  government  facilities. 
The  use  of  high  speed,  highly 
maneuverable,  shallow  draft  watercraft, 
such  as  PWCs  and  RHIBs,  poses  a 
significant  security  threat  to  FTAA 
conference  venues,  FTAA  conference 
participants,  the  Port  of  Miami, 
commerce  within  the  Port  of  Miami,  the 
public,  and  law  enforcement  officers. 
The  temporary  regulated  navigation 
area  and  security  zones  are  being 
established  to  mitigate  these  threats  and 
are  necessary  to  protect  the  public,  the 
FTAA  conference  and  attendees,  law 
enforcement  officers,  the  Port  of  Miami 
and  commerce  within  the  port  from 
persons  attempting  hostile  and  violent 
acts,  while  preserving  the  rights  of 
persons  engaging  in  lawful  free  speech 
activities  and  ensuring  that  the  flow  of 
maritime  commerce  within  the  Port  of 
Miami  and  on  the  Miami  River  is  not 
impeded.  •    " 

Discussion  of  Rule 

,The  temporary  regulated  navigation 
area  (RNA)  includes  all  waters 
encompassed  in  the  following  areas: 
beginning  Jrom  a  mid-point  on  the 
Fisher  Island  coast;  thence  running 
along  the  north  shoreline  of  Fisher 
Island;  thence  westerly  to  a  point  south 
of  Dodge  Island;  thence  northwesterly  to 
a  point  near  Quick  Flashing  Green 
Marker  "15";  thence  southwesterly  to 
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the  nortl  eastern  tip  of  Claughton  Island; 
thence  w  est  along  the  shoreline  of 
Claughton  Island;  thence  southerly 
along  tha  northern  side  of  Claughton 
Island;  tl  ence  westerly  along  the 
northern  side  of  the  bridge  that  runs 
between  ;]laughton  Island  and  Brickell 
Point;  thi  mce  northeasterly  along  the 
eastern  s  loreline  of  Brickell  Point; 
thence  ei  compassing  the  entire  width  of 
the  Mian  i  River,  from  the  mouth  of  the 
Miami  Ri  ver  to  the  west  side  of  the 
Flagler  SI  reet  Bridge;  thence  along  the 
shoreline  to  the  point  that  land 
intersect!  the  MacArthur  Causeway 
Bridge;  tOence  east  to  the  point  near  the 
northwestern  shore  of  Watson  Island; 
thence  so  uthwest  along  the  shoreline  to 
a  point  ni  sar  the  southeastern  tip  of 
Terminal  Island;  thence  southeasterly 
back  to  tl  e  original  point  on  Fisher 
Island. 

The  ter  iporary  RNA  is  necessary  to 
ensure  th }  safety  of  the  public,  the  Port 
of  Miami  and  the  FTAA.  All  vessels 
within  th ;  temporary  RNA  are  subject  to 
control  b; '  the  Coast  Guard  Maritime 
Operatioi  s  Center  (MOC).  The 
temporar '  RNA  requires  all  vessels 
greater  thi  m  100  feet  to  check  in  with 
the  MCXi;  Drior  to  entering  or  transiting 
the  temp(  rary  RNA  via  VHF  Channel 
12.  It  is  rt  commended  that  all  other 
vessels  cl  eck  in  with  the  MOC  via  VHF 
channel  1 2  prior  to  entering  or 
transiting  the  temporary  RNA. 

Essentii  illy,  the  temporary  RNA 
encompai  ses  the  waters  that  make  up 
the  two  n;  ain  shipping  channels  on  the 
north  and  south  side  of  Dodge  Island 
and  the  Ir  tracoastal  Waterway  on  the 
west  side'  Df  Dodge  Island  and  Watson 
Island  in  i  :lose  proximity  to  FTAA. 
venues.  Ii  formation  and  past  experience 
indicate  t  lat  FTAA  demonstrators  may 
attempt  t(  interfere  with  commercial 
shipping,  3oth  underway  and  while 
moored.  /  ttempts  may  include 
unauthori  sed  boardings  of  vessels  while 
underway  or  moored  in  an  effort  to 
interrupt  i  lommerce  and  port  operations. 
Additionally,  demonstrators  may 
attempt  unauthorized  entry  into  or  upon 
commerci  il  and  government  facilities 
located  al  )ng  the  main  shipping 
channels  \  hroughout  the  Port  of  Miami 
for  these  s  ame  reasons.  The  temporary 
RNA,  by  r  jgulating  the  movement  of 
vessels,  in  iposing  a  slow  speed  zone, 
and  exclu  ling  personal  watercraft  and 
rigid  hull  nflatable  boats,  will  assist 
law  enfon  ement  officers  in  ensuring  the 
safety  and  security  of  the  Port  of  Miami  ,- 
the  public  and  the  FTAA. 

The  temporary  RNA  requires  all 
vessels  leas  than  100  feet  within  the 
regulated  irea  to  proceed  continuously 
emd  at  sloi  v  speed.  Slow  speed  is 
defined  as  the  speed  at  which  a  vessel 


proceeds  when  it  is  fully  off  plane, 
completely  settled  into  the  water  and 
not  creating  excessive  wake.  In  no 
instance  should  slow  speed  be 
interpreted  as  a  speed  less  than  that  . 
required  to  maintain  steerageway. 
Requiring  vessels  within  the  temporary 
RNA  to  transit  at  slow  speed  will  allow 
law  enforcement  officers  to  identify, 
respond  to.  stop,  and  query  vessels  that 
are  suspected  of  presenting  a  threat  to 
the  public,  the  Port  of  Miami,  and  the 
FTAA.  Specifically,  the  slow  speed 
requirement  will  allow  the  Coast  Guard 
to  adequately  protect  against  threats  of 
.  hostile  and  violent  acts  carried  out  by 
smaller  vessels  against  commercial 
vessels  transiting  within  the  Port  of 
Miami.  The  slow  speed  requirement 
enhances  the  ability  of  the  MOC  to 
control  the  movement  of  vessels  within 
the  temporary  RNA  which  will  further 
provide  for  the  safety  of  the  public,  the 
Port  of  Miami  and  the  FTAA. 

The  temporary  RNA  prohibits  all 
personal  watercraft  (PWCs)  from 
operating  within  the  regulated  area.  For 
purposes  of  this  rule,  personal 
watercraft  refers  to  a  vessel(s).  less  than 
16  feet  in  length,  which  uses  an  inboard, 
internal  combustion  engine  powering  a 
water  jet  pump  as  its  primary  source  of 
propulsion.  PWCs  are  designed  to  be 
operated  hy  a  person  or  persons  sitting, 
standing  or  kneeling  on  the  vessel, 
rather  than  within  the  confines  of  the 
hull.  The  length  is  measured  from  end 
to  end  over  the  deck  excluding  sheer, 
meaning  a  straight  line  measiu^ment  of 
the  overall  len^  from  the  foremost  part 
of  the  vessel  to  the  aftermost  part  of  the 
vessel,  measured  parallel  to  the 
centerline.  Bowsprits,  bumpkins, 
rudders,  outboard  motor  brackets,  and 
similar  fittings  or  attachments,  are  not 
included  in  the  measurement.  Length  is 
stated  in  feet  and  inches. 

The  rule  prohibits  PWCs  from 
operating  within  the  temporary  RNA 
due  to  their  maneuverability,  high 
speed,  and  minimal  draft, 
characteristics  which  may  allow  them  to 
outrun  law  enforcement  vessels,  operate 
in  shallow  and  restricted  areas,  and 
hurdle  or  dive  under  barriers  erected  by 
law  enforcement  officials.  PWCs  would 
thus  allow  protestors  a  means  of 
unauthorized  entry  into  restricted  areas 
in  which  they  can  carry  out  hostile  and 
violent  acts,  such  as  launching 
projectiles  or  throwing  other  dangerous 
objects  at  conference  participants. 
PWCs'  unique  capabilities  make  them  a 
preferred  watercraft  for  persons 
attempting  hostile  and  violent  acts 
against  the  public,  the  FTAA  conference 
and  attendees,  law  enforcement  officers, 
the  Port  of  Miami  and  commerce  within 
the  port-- 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14.  2003 /Rules  and  Regulations  64529 


The  temporary  RNA  prohibits  Rigid 
Hull  Inflatable  Boats  (RHIBs)  from 
operating  within  the  RNA,  with  the 
exception  of  RHIBs  operated  by  licensed 
commercial  salvors  and  RHIBs  operated 
by  designated  law  enforcement  officials. 
RHIBs  operated  by  licensed  commercial 
salvors  are  excepted  from  this  rule 
because  they  provide  a  vital  maritime 
service  that  woiUd  be  impeded  if  they 
were  prohibited  from  operating  in  the 
RNA  and  because  they  present  little  or 
no  threat  of  engaging  in  hostile  or 
violent  acts  as  they  are  licensed  by  the 
Coast  Guard  and  known  to  the  Captain 
of  the  Port  of  Miami. 

For  purposes  of  this  rule,  Rigid  Hull 
Inflatable  Boat  refers  to  a  vessel(s)  that 
has  an  inflatable  fabric  or  rubber  collar 
or  a  foam  collar  surrounding  the  hull  of 
the  vessel.  An  RHIB's  collar  is  normally 
joined  to  a  Hberglass  hull  on  larger 
models  or  a  fabric  hull  on  smaller 
models.  Fabric  hulls  are  often  also 
themselves  inflatable,  or  have  an 
inflatable  keel  and  sometimes  have  a 
soft  floor  or  a  reinforced  floor  slated 
with  wood  or  other  rigid  materials. 
RHIBs  are  powered  by  both  outboard 
and  inboard-outboard  propulsion  and 
because  of  their  light  weight  can  easily 
be  powered  by  oars  as  well.  RHIBs'  light 
weight  and  the  enormous  reserve 
buoyancy  and  stability  provided  by 
their  collars  gives  them  high 
performance  features  including  speed 
and  maneuverability  coupled  with  large 
load-carrying  capacity  and  the  ability  to 
operate  in  shallow  areas.  Additionally, 
models  with  inflatable  collars  can  be 
quickly  deflated  and  stowed  in  small 
spaces  and  even  carry  bags.  The  collars 
are  also  non-marking,  making  them  a 
preferred  vessel  for  coming  alongside 
other  vessels,  piers,  docks,  or  facilities 
for  the  purpose  of  onloading  or 
offloading  persons  and  cargo,  including 
for  persons  attempting  unauthorized 
boardings  of  shipping  and  unauthorized 
entries  into  waterfront  facilities,  or 
placing  unauthorized  cargo  onto 
shipping  and  facilities  within  the  port. 
RHIBs'  unique  characteristics  make 
them  a  preferred  vessel  for  persons 
attempting  hostile  and  violent  acts 
against  the  public,  the  FTAA  conference 
and  attendees,  law  enforcement  officers, 
the  Port  of  Miami  and  commerce  within 
the  port. 

Nothing  in  the  temporary  RNA 
relieves  vessels  or  operators  from 
complying  with  all  state  and  local  laws 
in  the  area,  including  manatee  slow 
speed  zones. 

The  temporary  security  zones  prohibit 
all  vessels  from  entering  the  waters  of 
Biscayne  Bay  adjacent  to  the 
Intercontinental  Hotel  and  the  American 
Airlines  Arena. 


The  Intercontinental  Hotel  Security 
Zone  extends  from  the  sea  wall  along 
the  hotel's  property  easterly  out  to  the 
edge  of  the  Intracoastal  Waterway 
channel.  This  security  zone  is  necessary 
to  ensure  the  waters  surroimding  the 
Intercontinental  Hotel,  which  is  the 
primary  venue  for  the  FTAA,  are  not 
used  by  persons  attempting  hostile  and 
violent  acts  against  the  FTAA. 
Extending  the  security  zone  out  to  the 
edge  of  the  Intracoastal  Waterway  is 
necessary  to  allow  law  enforcement 
officers  ample  opportimity  to  identify, 
stop  and  query  vessels  and  persons 
suspected  of  attempting  hostile  and 
violent  acts  against  the  FTAA.  The 
waters  encompassed  by  this  security 
zone  range  from  a  depth  of  zero  to 
twelve  feet  and  are  subject  to  shoaling. 
Law  enforcement  vessels  need  a 
sufficient  depth  of  water  in  order  to 
operate  safely  and  maneuver  effectively. 
The  shallow  depth  of  water  and        * 
shoaling  within  certain  areas 
encompassed  by  the  seciuity  zone 
precludes  law  enforcement  vessek  from 
being  able  to  safely  operate  and 
maneuver  in  those  areas.  Co-locating  the 
eastern  boundary  of  the  security  zone 
with  the  western  edge  of  Intracoastal 
Waterway  is  the  best  means  to  ensure 
law  enforcement  vessels  will  have 
sufficient  room  to  operate,  maneuver, 
and  respond  to  shallow-draft  vessels 
such  as  PWCs  to  jwovide  effective 
security  within  the  waters  siuxbunding 
the  FTAA  venue. 

The  American  Airlines  Arena  security 
zone  encompasses  all  waters,  shore  to 
shore,  within  the  American  Airlines 
Arena  Basin  and  extends  outward  to  the 
intersection  of  the  Intracoastal 
Waterway  and  the  northern  side  of  the 
Dodge  Island  Bridge.  This  security  zone 
is  necessary  to  ensure  that  the  waters 
siuTounding  the  American  Airlines 
Arena  are  not  used  by  persons  and 
vessels  attempting  hostile  and  violent 
acts  against  the  FTAA  and  law 
enforcement  officers.  The  American 
Airlines  Arena  Basin  will  be  used  as  law 
enforcement  staging  area.  Information 
and  intelligence  indicates  that  FTAA 
protestors  may  attempt  hostile  and 
violent  acts  against  law  enforcement 
staging  areas  assigned  to  patrol  the 
FTAA  venue(s).  Extending  the  security 
zone  out  to  the  northern  side  of  the 
Dodge  Island  Bridge  is  necessary  to 
allow  law  enforcement  officers  ample 
opportunity  to  identify,  stop  and  query 
vessels  and  persons  suspected  of 
attempting  hostile  and  violent  acts 
against  the  FTAA  and  law  enforcement 
staging  areas  and  officials.  This  security 
zone  is  necessary  to  ensure  adequate 
force  protection  is  provided  for  law 


enforcement  staging  areas  and  law 
enforcement  officers  in  the  vicinity  of 
the  American  Airlines  Arena  Basin. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  temporary  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
the  regulatory  policies  and  procedxires 
of  DHS  is  unnecessary.  The  temporary 
regulated  navigation  area  and  security 
zones  encompass  a  limited  area  and  will 
be  in  place  for  a  limited  period  of  time. 
The  temporary  regulated  navigation  area 
allows  all  vessels,  with  the  exception  of 
PWCs  and  RHIBs,  to  transit  through  the 
RNA.  RHIBs  operated  by  licensed 
commercial  salvors  and  designated  law 
enforcement  officials  are  not  prohibited 
from  operating  within  the  temporary 
RNA.  Vessels  greater  than  100  feet, 
upon  checking  in  with  the  MOC,  may 
transit  through  the  temporary  RNA.  The 
security'  zones  prohibit  all  vessels  from 
entry;  however,  these  zones  are  located 
outside  of  the  navigable  channels  and 
will  not  interfere  with  conunercial  or 
other  legitimate  maritime  interests. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  includes 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  emd 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  temporary  security  zones 
do  not  encompass  waters  typically 
transited  by  commercial  vessels. 
Additionally,  there  are  alternate  routes 
to  transit  around  the  temporary  security 
zones.  All  vessels  are  permitted  to 
transit  the  temporary  regulated 
navigation  area,  with  the  exception  of 
PWCs  and  RHIBs.  However,  RHIBs 
operated  by  licensed  commercial  salvors 


are  permitted  to  operate  within  the 
temporary  RNA. 

This  temporary  rule  may  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
the  RNA  within  the  Port  of  Miami  from 
Novembef  16.  2003  to  November  21, 
2003.  Before  the  effective  period,  we 
will  issue  maritime  advisories  widely 
available  to  users  of  the  Miami  River 
.  and  the  Port  of  Miami. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
S100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 
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Taking  dT  Private  Property 

This  rjjle  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  iniplications  under  Executive 
Order  12^30,  Governmental  Actions  and 


Civil 

This 
in  sections 
Order 


n  le  1 


Interference  with  Constitutionally 
Protectee  Property  Rights. 

Justice  Reform 

meets  applicable  standards 
3(a)  and  3(b)(2)  of  Executive 
12fi88,  Civil  Justice  Reform,  to 
mmimizt  litigation,  eliminate 
ambiguit ',  and  reduce  burden. 

Protectio  [1  of  Children 

We  hai  e  analyzed  this  rule  under 
Executiv(  Order  13045,  Protection  of 
Children  Ifrom  Environmental  Health 
Risks  an4  Safety  Risks.  This  rule  is  not 
ically  significant  rule  and 
create  an  environmental  risk 
lor  risk  to  safety  that  might 
dispropoi  tionately  affect  children. 

Indian  Ti  ibal  Governments 

ru  e 


an  econopi 
would 
to  health 


net 


This 
implicati()ns 
13175, 
with  Indikn 
because  i 
direct  e 
tribes,  on 
Federal 
or  on  the 


3ff(  ct 


does  not  have  tribal 
under  Executive  Order 
C(Jnsultation  and  Coordination 
Tribal  Governments, 
does  not  have  a  substantial 

on  one  or  more  Indian 
the  relationship  between  the 
G  ovemment  and  Indian  tribes, 
distribution  of  power  and 
responsih  ilities  between  the  Federat 
Governmi  snt  and  Indian  tribes. 

Energy  El  Fects 

We  hav  3  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concernii  ig  Regulations  That 
Significai  tly  Affect  Energy  Supply, 
Distributi  m.  or  Use.  We  have 
determin<  d  that  it  is  not  a  "significant 
energy  ac  ion"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Ex«  cutive  Order  12866  and  is  not 
likely  to  t  ave  a  significant  adverse  effect 
onthe  su  iply,  distribution,  or  use  of 
energy.  T  le  Administrator  of  the  Office 
of  Inform  ition  and  Regulatory  Affairs 
has  not  d«  signated  it  as  a  significant 
energy  ac  ion.  Therefore,  it  does  not 
require  a  I  ;tatement  of  Energy  Effects 
under  Ex«  cutive  Order  13211. 

Environn]  ent 


We  hav ! 
Commanc  ant 
which  guid 
complyin, 
Environmfental 
(NEPA)(4; 
have  cone  uded 
in  this  caa  b 
a  categorii  ;al 
2.B.2ofthe 
rule  is  cat  !goi 


analyzed  this  rule  under 

Instruction  M16475.1D. 
les  the  Coast  Guard  in 
with  the  National 

Policy  Act  of  1969 

U.S.C.  4321-4370f),  and  we 

that  there  are  no  factors 

that  would  limit  the  use  of 

exclusion  under  section 

Instruction.  Therefore,  this 

irically  excluded,  under 


figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (34)(g),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard^amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  50  U.S.C. 
191.  195;  46  U.S.C.  Chapter  701;  33  CFR 
1.05-l(gj.  6.04^1,  6.04-6,  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  From  12:01  a.m.  on  November  16, 
2003  until  11:59  p.m.  on  November  21, 
2003,  add  a  new  temporary  section 
165.T07-144  to  read  as  follows: 

§  1 65.T07-1 44    Temporary  regulated 
navigation  area  and  temporary  security 
zones,  Port  of  Miami,  FL. 

(a)  Locations.  (1)  Regulated  navigation 
area.  All  waters  of  the  Port  of  Miami, 
from  surface  to  bottom,  encompassed  by 
a  line  commencing  at  the  north  mid- 
point of  Fisher  Island  at  25=45.8691^, 
080°08.311'W;  thence,  westerly  along 
the  northern  shoreline  of  Fisher  Island 
to  25°45.843'N,  080°08.942'W;  thence, 
westerly  to  a  point  south  of  Dodge 
Island  at  25°45.890'N,  080°10.122'W; 
thence,  northwest  to  a  point  near  Quick 
Flashing  Green  Marker  "15"  at 
25°46.153'N,  080°10.223'W;  thence, 
northwesterly  to  a  point  at  25°46.316'N, 
080°10.604'  (located  soutli  of  Dodge 
Island);  thence,  northwesterly  to  the 
northeastern  tip  of  Claughton  Island  at 
25°46.165'N.  080°10.969'W;  thence,       -. 
along  the  northern  shoreline  of 
Claughton  Island,  southeasterly  along 
the  western  shoreline  to  25°45.950'N, 
080°11^163'W  at  Claughton  Island; 
thence,  westerly  along  the  northern  side 
of  the  bridge  that  runs  between 
Claughton  Island  and  Brickell  Point  to 
25°45.943'N,  080°11.308'W;  thence, 
northeasterly  along  the  eastern  shoreline 
of  Brickell  Point;  thence,  encompassing 
the  entire  width  of  the  Miami  River, 
from  the  mouth  of  the  Miami  River  to 
the^west  side  of  the  Flagler  Street  Bridge 
at  25°46,434'N,  080°12.046'W;  thence, 
along  the  shoreline  from  the  northern 
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side  of  the  mouth  of  the  Miami  River  to 
25°46.297'N,  OSOni.OgS-W:  thence, 
northerly  along  the  shoreline 
northeasterly  tip  of  the  entrance  to 
Bayside  Marina  at  25°46.742'N, 
080°11.020'W;  thence,  northwesterly  to 
a  point  near  the  west  entrance  to  the 
Dodge  Island  Bridge  25°46.786'N. 
080°11.113'W;  thence,  northeriy  along 
the  shoreline  to  a  point  that  intersects 
the  MacArthur  Causeway  Bridge  at  25° 
47.2167^,  080°11.127'W;  thence, 
easterly  to  a  point  near  the  northwestern 
shore  of  Watson  Island  25°  47.241'N, 
080°10.760'W;  thence,  southeasterly' 
along  the  shoreline  to  a  point  near  the 
southeastern  tip  of  Terminal  Island 
25°46.166'N,  080°08.759'W;  thence, 
southeasterly  back  to  the  original  point 
25°45.869'N,  080°08.311'W. 

(2)  Security  zone;  Intercontinental 
Hotel.  All  waters  of  the  Port  of  Miami, 
from  surface  to  bottom,  adjacent  to  the 
Intercontinental  Hotel,  encompassed  by 
a  line  commencing  from  the  south 
Princessa  Dock  at  25°46.520'N, 
080°11.100'W  at  Bayfront  Park;  thence, 
southerly  along  the  shoreline  to  a  poinr 
approximately  30  yards  southeast  of  the 
Intercontinental  Hotel  at  25°46.290'N, 
080°11.100'W;  thence,  westerly  along' 
the  shoreline  to  a  point  50  yards 
southwest  of  the  Intercontinental  Hotel 
at  25°46.210'N,  080°11.300'W;  thence, 
northeasterly  to  a  point  in  mid-channel 
at  25°46.348'N,  080°11.017'W;  thence, 
north  along  the  channel  to  a  point 
25°46.515'N,  080°11.019'W;  thence, 
northwesterly  back  to  the  original  point. 
All  coordinates  reference  Datum  NAD- 
1983. 

(3)  Security  zone;  American  Airlines 
Arena.  All  waters  of  the  Port  of  Miami, 
from  surface  to  bottom,  adjacent  to  the 
American  Airlines  Arena,  and  within 
the  American  Airlines  Arena  Basin, 
encompassed  by  a  line  commencing 
from  the  shore  at  25°47.02'N, 
080°11.12'W;  thence,  east  to  turning 
basin  marker  "D"  at  25°47.02'N, 
80°11.09'W;  thence,  southeasterly  to 
turning  basin  marker  "E"  at  25°46.91'N 
080°1 1  .OO'W:  thence,  southeasterly  to 
the  tip  of  the  west  side  fendering  system 
at  25°46.78'N,  080°10.92'W  for  the 
Dodge  Island  Bridge  at  the  Intracoastal 
Waterway;  thence,  westerly  along  the 
north  side  of  the  Dodge  Island  Bridge  to 
where  the  bridge  intersects  the  land  at 
American  Airlines  Arena;  thence,  north- 
^northwesterly  along  the  shoreline, 
including  all  waters  from  shore  to  shore 
within  the  American  Airlines  Arena 
Basin;  thence,  to  25°  47.02',  080° 
11.12'W  back  to  the  original  point.  All 
coordinates  reference  Datum  NAD: 
1983. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 


Designated  Representatives.  Coast 
Guard  Patrol  Commanders  including 
Coast  Guard  coxswains,  petty  officers 
and  other  officers  operating  Coast  Guard 
vessels,  and  federal,  state,  and  local 
officers  designated  by  or  assisting  the 
Commander,  Seventh  Coast  Guard 
District,  the  Captain  of  the  Port  of 
Miami  and  the  Coast  Guard  Maritime 
Operations  Center  (MOC)  to  regulate  the 
movement  of  vessels  within  the"RNA 
and  restrict  vessels  and  persons  from 
entering  the  security  zones. 

Personal  watercmft.  A  vessel,  less 
than  16  feet  in  length,  which  uses  an 
inboard,  internal  combustion  engine 
powering  a  water  jet  pump  as  its 
primary  source  of  propulsion.  The 
vessel  is  intended  to  be  operated  by  a 
person  or  persons  sitting,  standing  or 
kneeling  on  the  vessel,  rather  than 
within  the  confines  of  the  hull.  The 
length  is  measured  from  end  to  end  over 
the  deck  excluding  sheer,  meaning  a 
straight  line  measurement  of  the  overall 
length  from  the  foremost  part  of  the 
vessel  to  the  aftermost  part  of  the  vessel, 
measured  parallel  to  the  centerline. 
Bowsprits,  bumpkins,  rudders,  outboard 
motor  brackets,  and  similar  fittings  or 
attachments,  are  not  included  in  the 
measurement.  Length  is  stated  in  feet 
and  inches. 

Rigid  hull  inflatable  boat.  A  vessel 
that  has  an  inflatable  fabric  or  rubber 
collar  or  a  foam  collar  surrounding  the 
hull  of  the  vessel.  The  collar  is  normally 
joined  to  a  fiberglass  hull  on  larger 
models  or  a  fabric  hull  on  smaller 
models.  Fabric  hulls  are  often  also 
themselves  inflatable,  or  have  an 
inflatable  keel  and  sometimes  have  a 
soft  floor  or  reinforced  floor  slated  with 
wood  or  other  rigid  materials. 

Slow  speed.  The  speed  at  which  a 
vessel  proceeds  when  it  is  fully  off 
plane,  completely  settled  in  the  water 
and  not  creating  excessive  wake.  Due  to 
the  different  speeds  at  which  vessels  of 
different  sizes  and  configurations  may 
travel  while  in  compliance  withlhis 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  In  no  instance  should 
slow  speed  be  interpreted  as  a  speed 
less  than  that  required  to  maintain 
steerageway.  A  vessel  is  not  proceeding 
at  slow  speed  if  it  is: 

(1)  On  a  plane; 

(2)  In  the  process  of  coming  up  onto 
or  coming  off  a  plane;  or 

(3)  Creating  an  excessive  wake, 
(c)  Regulations.  (1)  Regulated 

navigation  area.  The  regulations  in  this 
paragraph  apply  to  the  area  in  paragraph 
(a)(1)  of  this  section. 

(i)  Vessels  less  than  100  feet  entering 
and  transiting  through  the  regulated 
navigation  area  shall  proceed 
continuously  and  at  a  slow  speed.  In  no 


instance  should  slow  speed  be 
interpreted  as  a  speed  less  than  that 
required  to  maintain  steerageway. 
Nothing  in  this  rule  alleviates  vessels  or 
operators  from  complying  with  all  state 
and  local  laws  in  the  area,  including 
manatee  slow  speed  zones. 

(ii)  All  vessels  shall  comply  with 
orders  from  the  Coast  Guard  Marine 
Operations  Center  (MOC),  or  the  MOC's 
designated  representatives,  regtUating 
their  speed,  course,  direction  and 
movements  within  the  RNA.  All  vessels 
greater  than  100  feet  shall  check  in  with 
the  MOC  prior  to  entering  or  transiting 
via  VHF  Chaimel  12.  It  is  recommended 
that  all  other  vessels  check  in  with  the 
Coast  Guard  MOC  via  VHF  channel  12 
prior  to  entering  or  transiting  the  RNA. 

(iii)  No  personal  watercraft,  except 
those  operated  by  law  enforcement 
officers,  are  permitted  to  operate  within 
the  RNA. 

(iv)  No  Rigid  Hull  Inflatable  Boats, 
except  those  operated  by  licensed 
commercial  salvors  and  law 
enforcement  officers,  are  permitted  to 
operate  within  the  RNA. 

(2)  Security  zones.  The  regulations  in 
this  paragraph  apply  to  the  zones  in 
paragraph  (a)(2)  and  (a)(3)  of  this 
section.  Entry  into  or  remaining  within 
the  security  zones  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Miami,  Florida  or  the  Officer 
in  Charge  of  the  Coast  Guard  Maritime 
Operations  Center  (MOC)  or  that 
officer's  designated  representatives. 
Persons  desiring  to  enter  or  transit  the 
areas  encompassed  by  the  security 
zones  may  contact  the  Coast  Guard 
Maritime  Operations  Center  on  VHF 
channel  12  or  via  telephone  at  (305) 
535-8701  to  seek  permission  to  enter  or 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  the  Officer  in  Charge  of  the 
Coast  Guard 'Maritime  Operations 
Center  (MOC)  or  that  officer's 
designated  representatives. 

(d)  Effective  period.  This  section  is 
effective  from  12:01  a.m.  on  November 
16,  2003.  until  11:59  p.m.  on  November 
21,2003. 

Dated:  November  6.  2003. 
Fred  M.  Rosa, 

Captain,  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District.  Acting. 

[FR  Doc.  03-28531  Filed  11-13-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[KS-192-1192;  FRL-7580-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  Kansas 
Update  to  Materials  Incoiporated  by 
Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Kansas  that  are 
incorporated  by  reference  (IBR)  into  the 
state  implementation  plan  (SIP).  The 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  state 
agency  and  approved  by  EPA.  This 
update  affects  the  SIP  materials  that  are 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register  (OFR), 
Office  of  Air  and  Radiation  Docket  and 
Information  Center,  and  the  Regional 
Office. 

EFFECTIVE  DATE:  This  acticm  is  effective 
November  14,  2003. 
ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  VII,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101;  Office  of  Air  and  Radiation 
Docket  and  Information  Center,  Room 
B-108, 1301  Constitution  Avenue,  NW.. 
(Mail  Code  6102T),  Washington,  DC 
20460,  and  Office  of  the  Federal 
Register,  800  North  Capitol. Street,  NW., 
Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  VanGoethem  at  (913)  551-7659, 
or  at  vangoethem.evelyn@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  state  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
state.  Therefore,  EPA  from  time  to  time 
must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regidations  as  being  part  of  the  SIP.  On 
May  22. 1997  (62  FR  27968),  EPA 
revised  the  precedures  for  incorporating 
by  reference  Federally-approved  SIPs,  as 
a  result  of  consultations  between  EPA 
and  the  Office  of  Federal  Register  (OFR). 
The  description  of  the  revised  SIP 
document,  IBR  procedines  and 
"Identffication  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  document. 

On  February  12, 1999.  EPA  published 
a  document  in  the  Federal  Register  (64 
FR  7091)  beginning  the  new  IBR 


procedure 
document 
material. 

EPA  is 
to  the 

On  Jun< 


for  Kansas.  In  today's 
EPA  is  updating  the  IBR 


!  tabi  e 


inadverte|itly 
and  K.A. 
K.A.R. 


28  -19-20 


incorpora  ed 
ded  by 


rei  tonng  l 


rescin 
We  are 
28-19-20 

On  Ma] 
updated 
imder  §  5;  1 
page  citation 
shown  as 
being  corseted 

On  Octiber 
we  appro'  'ed 
714,  and 
K.A.R. 
located  in 
should  be 
rule  K.A 

EPAhafe 
falls  undc  r 
in  section 
Administ  ative 
which,  u[  on 
authorize ; 
public  pallicipat 
553(d)(3) 
make  a 
(thereby 
effective 
the  APA) 


pro|  rams 


provision^ 
a  matter 
State 
APA.  an 
where  pricedu 
uimecess  iry 
interest." 
"unnecessary 
public  in  erest 
only  reflects 
notice  in 
updating 


Iso  making  minor  corrections 
in  §  52.870(c)  as  follows: 
27.  2000  (65  FR  39551),  we 
removed  a  rule  heading 
28-19-20  from  the  table, 
had  previously  been 
by  reference  and  was  not 
the  June  27,  2000,  action, 
the  heading  and  K.A.R. 
into  the  table. 
18, 1988  (53  FR  17700)  we 
A.R.  28-19-64.  In  the  table 
.870(c)  the  Federal  Register 

for  K.A.R.  28-19-64  is 
aeing  53  FR  17000,  and  it  is 
to  53  FR  17700. 
30. 2002 (67  FR  66060) 
a  VOC  rule,  K.A.R.  28-19- 
1  evoked  K.A.R.  28-19-75. 
•19-714  was  incorrectly 
the  table.  K.A.R.  28-19-714 
placed  immediately  before 
..  28-19-717. 

determined  that  today's  rule 
the  "good  cause"  exemption 
553(b)(3)(B)  of  the 
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agencies  to  dispense  with 
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effective  immediately 
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Today's  rule  simply  codifies 
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Under  section  553  of  the 
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citations. 


rule 


Statutory  and  Executive  Order  Reviews 

Under  executive  Order  12866  (58  FR 
51735,  Oi  :tober  4, 1993),  this  action  is 
not  a  "sij  nificant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  vlanagement  and  Budget.  For 
this  reasc  n,  this  action  is  also  not 
subject  tc  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significa  itly  Affect  Energy  Supply, 
Distribut  on,  or  Use"  (66  FR  28355,  May 
22,  2001)1  This  action  merely  approves 
state  law  as  meeting  Federal 
requirem  3nts  and  imposes  no  additional 
requirera  3nts  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  lave  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
luider  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  ' 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
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that  before  a  rtile  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  13,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 


List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  October  21,  2003. 
William  Rice, 

Acting  Regional  Administixitor,  Region  7. 
m  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R— Kansas 

■  2.  In  §  52.870  paragraphs  (b),  (c),  (d) 
and  (e)  are  revised  to  read  as  follows: 

§  52.870    Identification  of  plan. 

***** 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c),  (d)  and 
(e)  of  this  section  with  an  EPA  approval 
date  prior  to  October  1,  2003,  was 
approved  for  incorporation  by  reference 

EPA— Approved  Kansas  Regulations 


by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c),  (d) 
and  (e)  of  this  section  with  EPA 
approval  dates  after  October  1,  2003, 
will  be  incorporated  by  reference  in  the 
next  update  to  the  SIP  compilation. 

(2)  EPA  Region  VII  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  state  rules/regulations 
which  have  been  approved  as  part  of  the 
SIP  as  of  October  1 ,  2003. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Environmental 
Protection  Agency,  Region  VII.  Air 
Planning  and  Development  Branch.  901 
North  5th  Street.  Kansas  City,  Kansas 
66101;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108,  1301  Constitution 
Avenue,  NW.,  (Mail  Code  6102T), 
Washington,  DC  20460. 

(c)  EPA-approved  regulations. 


Kansas  citation 


EPA  approval  date 


Explanation 


Kansas  Department  of  Health  and  Environment  Ambient  Air  Quality  Standards  and  Air  Pollution  Control 


General  Regulations 


K.A.R.  28-19-6  _ Statement  of  Policy 


K.A.R.  28-19-8  .. 

K.A.R.  2&-19-9  .. 
K.A.R.  28-19-10 
K.A.R.  28-19-11 

K.A.R.  28-19-12 
K.A.R.  28-19-13 

K.A.R.  28-19-14 
K.A.R.  28-19-15 


1/1/72 


Reporting  Required 


Time  Schedule  for  Compliance 

Circumvention  of  Control  Regulations  

Exceptions  Due  to  Breakdowns  or  Sched- 
uled Maintenance. 

Measurement  of  Emissions 

Interference  with  Enjoyment  of  Life  and 
Property. 

Permits  Required  

Severability 


5/31/72,  37  FR  10867 Kansas  revoked  this  rule  5/ 

I  I      1/82. 

1/23/95  i  7/17/95.  60  FR  36361.  I 


5/1/84     12/21/87.  52  FR  48265. 

1/1/71     5/31/72,  37  FR  10867. 

1/1/74     1 1/8/73,  38  FR  30867. 


1/1/71 
1/1/74 


5/31/72,  37  FR  10867. 
1 1/8/73,  38  FR  30876. 


1/24/94     7/17/95,  60  FR  36361. 
1/1/71  I  5/31/72,  37  FR  10867. 


K.A.R.  28-19-16 


K.A.R.  28-1 9-1 6a 
K.A.R.  28-1 9-1 6b 
K.A.R.  28-19-16C 


K.A.R.  28-19-16d 


Nonattalnment  Area  Requirements 


New    Source    Permit    Requirements    for 
Designated  Nonattalnment  Areas. 

Definitions 

Pennit  Required  

Creditable  Emissions  Reductions  


Fugitive  Emission  Exemption 


10/16/89 

10/10/97 
10/16/89 
10/16/89 


1/16/90,  55  FR  1422. 

1/11/00,  65  FR  1548. 
1/16/90,  55  FR  1422. 
1/16/90,  55  FR  1422  . 


10/16/89 


1/16/90,  55  FR  1422. 


The  EPA  defen-ed  action  on 
the  state's  current  defini- 
tion of  the  tenms  "build- 
ing, structure,  facility,  or 
installation ";  "installation 
";  and  "reconstructron." 
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: 


Kansas  citation 


Title 


State 

effective 

date 


EPA  approval  date 


Explanation 


K.A.R.  2S-19-16e 

K.A.R.  28-1»-ief  . 
KAR.  28-1 9-1 6g 

K.A.R.  28-1 9-1 6h 
K.A.R.  28-19-161  . 
K.A.R.  28-19-16J  . 
K.A.R.  28-19-161'. 
K.A.R.  28-19-161  . 
KJV.R.  28-1 9-1 6m 


National 


Relaxation  of   Existing   Emisstonj  Limita- 
tions. 

New  Source  Emission  Limits 

Attainment  arxj  MalntenarK»  of 
Ambient  Air  Quality  Standards. 

Compliance  of  Other  Sources 

Operating  Requirements  

Revocation  and  Suspeoslon  of 

Notification  Requirements 

Failure  to  Construct 

Compliance  witfi  Provisions  of  |aw  Re- 

'  quired. 


Pepnit 


10/16/89 

10/16/89 
10/16/89 

10/16/89 
10/16/89 
10/16/89 
10/16/89 
10/16/89 
10/16/89 


1/16/90,  55  FR  1422. 

1/16/90,  55  FR  1422. 
1/16/90,  55  FR  1422. 

1/16/90,  55  FR  1422. 
1/16/90,  55  FR  1422. 
1/16/90.  55  FR  1422. 
1/16/90.  55  FR  1422. 
1/16/90,  55  FR  1422. 
1/16/90,  55  FR  1422. 


Attt  Inment  Area  Requirements 


K.A.R.  28-19-17 


Prevention  of  Significant 
Air  Quality. 


Deteric  ation  of 


11/22/02 


02/26/03,  68  FR  8846 


K.A.R.  28-1 9-1 7a  through 
28-1 9-1 7q  revoked.  Pro- 
vision moved  to  K.A.R. 
28-19-350. 


SI  Bck  Height  Requirements 


K.A.R.  28-19-18  . 

K.A.R.  28-1 9-1 8b 
K.A.R.  28-1 9-1 8c 

K.A.R.  28-1 9-1 8d 
K.A.R.  2e-19-18e 

K.A.R.  28-1 9-1 8f 

K.A.R.  28-19-19  . 

K.A.R.  28-19-20  . 
K.A.R.  28-19-21  . 
K.A.R.  28-19-22 
K.A.R.  28-19-23 

K.A.R.  28-19-24 

K.A.R.  28-19-30 
K.A.R.  28-19-31. 
K.A.R.  28-19-32 

K.A.R.  28-19-40 
K.A.R.  28-19-^1 
K.A.R.  28-19-42 
K.A.R.  28-19-43 

K.A.R.  28-19-55 
K.A.R.  28-19-56 
K.A.R.  28-19-57 
K.A.R.  28-19-58 

K.A.R.  28-19-61 
K.A.R.  28-19-62 


Stack  Heights 


Defirritons  

Methods  for  Determining  Good  Engineer- 
ing Practice  Stack  Height. 

Fluid  Modeling 

Relaxation  of  Existing   Emissior 
tions. 

Notification  Requirements 


Limita- 


5/1/88     4/20/89,  54  FR  15934 


5/1/88     4/20/89,  54  FR  15934. 
5/1/88     4/20/89,  54  FR  15934. 

5/1/88  i  4/20/89,  54  FR  15934. 
5/1/88  !  4/20/89,  54  FR  15934. 

5/1/88  I  4/20/89,  54  FR  15934. 


The  state  requlation  has 
stack  height  credit.  The 
EPA  has  not  approved 
that  part. 


Cent  Inuous  EmFsslon  Monitoring 


Continuous  Emission  Monitoring 


6/8/92     1/12/93,  58  FR  3847. 


Proc  essing  Operation  Emissions 


Particulate  Matter  Emission  Limitstlons 
Additional  Emission  Restrictions 
Sulfur  Compound  Emissions 
Hydrocart)on 

Sources. 
Control  of  Cartjon  Monoxide  Emi^ions 


Emissions— J  tationary 


10/16/89  1  1/16/90,  55  FR  1421. 
10/16/89  '  1/16/90,  55  FR  1422. 

1/1/72  !  11/8/73,  38  FR  30876. 
12/27/72  I  11/8/73.  38  FR  30876. 

I 
-      1/1/72     11/8/73,  38  FR  30876. 


Indirec  Heating  Equipment  Emissions 


General  Provisions 

Emission  Umitations  

Exemptions — Indirect  Heating  Equipment 


1/1/72 
11/8/93 
11/8/93 


5/31/72,  37  FR  10867. 
10/18/94,  59  FR  52425. 
10/18/94,  59  FR  52425. 


Incinerator  Emissions 


General  Provisions 

Restriction  of  Emission 
Performance  Testing  ... 
Exceptions 


1/1/71 

12/27/72 

1/1/72 

1/1/71 


5/31/72,  37  FR  10867. 
11/8/73,  38  FR  30876. 
11/8/73,  38  FR  30876. 
5/31/72,  37  FR  10867. 


i  lir  Pollution  Emergencies 


General  Provisions 

Episode  Criteria 

Emission  Reduction  Requirement^ 
Emergency  Episode  Plans 


1/1/72     5/31/72,  37  FR  10867. 
10/16/89     1/16/90.  55  FR  1422. 
1/1/72  I  5/31/72,  37  FR  10867. 
1/1/72  I  5/31/72,  37  FR  10867. 


Volatik  Organic  Compound  Emissions 


Definitions 

Testing  Procedures 


10/7/91     6/23/92,  57  FR  27936. 
10/7/71  I  6/23/92,  57  FR  27936. 
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Kansas  citation 


K.A.R.  28-19-63 


K.A.R. 
K.A.R. 


28-19-64 
28-19-65 


K.A.R.  28-19-66 


K.A.R. 
K.A.R. 
K.A.R. 
K.A.R. 

K.A.R. 
K.A.R. 
K.A.R. 

K.A.R. 
K.A.R. 
KAR. 


28-19-67 
28-19-68 
28-19-69 
28-19-70 

28-19-71 
28-19-72 
28-19-73 

28-1^74 
28-19-76  , 
28-19-77  . 


K.A.R.  28-19-200 
K.A.R.  28-19-201 

K.A.R.  28-19-204 

K.A.R.  28-19-210 
K.A.R.  28-19-212 


K.A.R.  28-19-300 
K.A.R.  28-19-301 
K.A.R.  28-19-302 

K.A.R.  28-19-303 

K.A.R.  28-19-304 
K.A.R.  28-19-350 


,K.A.R.  28-19-400 
K.A.R.  28-19-401 
K.A.R.  28-19-402 

K.A.R.  28-19-403 

K.A.R.  28-19-404 


K.A.R.  28-19-500 
K.A.R.  28-19-501 


K.A.R.  28-19-502 


K.A.R.  28-19-540 
K.A.R.  28-19-541 
K.A.R.  28-19-542 


EPA— APPROVED  Kansas  Regulations— Continued 


Tiiie 


Automobile  and  Light  Duty  Truck  Surface 

Coating. 

Bulk  Gasoline  Tenminals 

Volatile  Organk:  Compounds  (VOC)  Liquid 

Storage  in  Pemianent  Fixed  Roof  Type 

Tanks. 
Volatile  Organk:  Compounds  (VOC)  LkjuW 

Storage  in  External  Floating  Roof  Tanks. 

Petroleum  Refineries 

Leaks  from  Petroleum  Refinery  Equipment 

Ciitoack  Asphalt 

Leaks  from  Gasoline  Delivery  Vessels  and 

Vapor  Colleclkxi  Systems. 

Printirig  Operatkxis  

Gasoline  Dispensing  Facilities 

Surface  Coating  of  Miscellaneous  tMAai 

Parts  and  Products  and  Metal  Furniture. 

Wool  Fftwrglass  Manufacturing  

Lithography  Printirig  Operatk>ns  

Chemkal  Processing  FacHifes  That  Oper- 
ate Ak»hol  Plants  or  Ljqukl  Detergent 

Plants. 


Stale 

effective 

date 


11/8/93 

5/1/88 
5/1/88 


5/1/88 

5/1/86 

5/1/86 

5/1/88 

5/15/98 

5/1/88 
5/1/88 
6/8/92 

5/1/88 
10/7/91 
10/7/91 


EPA  approval  date 


10/18/94,  59  FR  52425. 

5/18/88.  53  FR  17700. 
5/18/88,  53  FR  17700. 


5/18/88,  53  FR  17700. 

1/2/87,  52  FR  53. 
1/2/87,  52  FR  53. 
5/18^88,  53  FR  17700 
1/11/00,  65  FR  1548. 

5/18/88,  53  FR  17700. 
5/18/88,  53  FR  17700 
1/12/93,  58  FR  3847. 

5/18/88,  53  FR  17700. 
6/23/92,  57  FR  27936. 
6/23/92,  57  FR  27936. 


General  Provisions 


General  Provistons;  definitkms 


General     provisions;     Regulated     Com- 
pounds List. 

Permit  Issuance  and  Modificatton;  Publk: 

PartkHpation. 

Cateulation  of  Actual  Emisswns 

Approved   Test   Methods   and    Emission 

Compliance  Determination  Procedures. 


10/10/97 
10/10/97 

1/23«5 

11/22/93 
1/12/95 


1/11/00,  65  FR  1548  . 
1/11/00,  65  FR  1548  . 

7/17/95,  60  FR  36361. 

1/11/00,  65  FR  1548. 
7/17/95,  60  FR  36361. 


Construction  Permits  and  Approvals 


Applicability  

Application  and  Issuance 

Additional  Provisions;  Construction  Per- 
mits. 

Additional  Provisions;  Construction  /\p- 
provals. 

Fees  

Prevention  of  Significant  Deterioration  of 
Air  Quality. 


1/23/95 
1/23/95 
1/23/95 

1/23/95 

1/23/95 
1 1/22/02 


7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 

7/17/95,  60  FR  36361. 

7/17/95,  60  FR  36361. 
02/26/03,  68  FR  8846. 


General  Permits 


General  Requirements 

Adoptron  by  the  Secretary  

Availability  of  Copies;  Lists  of  Sources  to 
Whrch  Permits  Issued. 

Applk^tion  to  Construct  or  Operate  Pursu- 
ant to  Terms  of  General  Permits. 

Modlfk^ation,  Revocation 


1/23/95 
1/23/95 
1/23/95 

1/23/95 


7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 

7/17/95,  60  FR  36361. 


1/23/95  i  7/17/95,  60  FR  36361. 


Operating  Permits 


Applicability  

Emissions  Limitations  and  Pollution  Con- 
trol Equipment  for  Class  I  and  Class  II 
Operating  Permits;  Conditions. 

Identical  Procedural  Requirements 


1/23/95 
1/23/95 


1/23/95 


7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 


7/17/95,  60  FR  36361. 


Class  il  Operating  Permits 


Applicability  

Application  Timetable  and  Contents 
Permit-by-Rule 


1/23/95 
1/23/95 
1/23/95 


7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 


Explanatran 


New  rule.  Replaces  K.A.R. 
28-19-7  definitwns. 

New  rule.  Replaces  Regu- 
lated Compounds  in 
K.A.R.  28-19-7. 
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Kansas  citation 


K.A.R.  28-19-543 

K.A.R.  28-19-544 
K.A.R.  28-19-545 
-K.A.R.  28-19-546 
K.A.R.  28-19-561 
K.A.R.  28-19-562 

K.A.R.  28-19-563 
K.A.R.  28-19-564 


Title 


Permit  Term  and  Content;  Opfrational 
Compliance. 

Modification  of  Sources  or  Operati^ 

Application  Fee  

Annual  Emission  Inventory  

Permit-by-Rule;  Reciprocating  Engjnes 

Permit-l)y-Rule;   Organic   Solvent 
rative  Sources. 

Permit-by-Rule;  Hot  Mix  Asphalt  Facilities 

Permit-by-Rule;  Sources  with  Actu  al  Emis- 
sions Less  Than  50  Percent  ^f  Major 
Source  Thresholds. 


Evapo- 


State 

effective 

date 


1/23/95 

1/23/95 
1/23/95 
1/23/95 
1/23/95 
1/23/95 

1/23/95 
10/04/02 


EPA  approval  date 


7/17/95,  60  FR  36361. 

7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 
7/17/95,  60  FR  36361. 

7/17/95,  60  FR  36361. 
3/26/03,  68  FR  14541. 


Explanation 


O  >en  Burning  Restrictions 


K.A.R.  28-1^-645 
K.A.R.  28-19-646 
K.A.R.  28-19-647 
K.A.R.  28-19-648 
K.A.R.  28-19-650 


Open  Burning  Prohil)ited 

Responsibility  for  Open  Buming 
Exceptions  to  Prohibition  on  Openj  Buming 

Agricultural  Open  Buming 

Emissions  Opacity  Limits 


3/1/96 
3/1/96 
3/1/96 
3/1/96 
1/29/99 


10/2/96,  61  FR  51366. 
10/2/96,  61  FR  51366. 
10/2/96,  61  FR  51366. 
10/2/96,  61  FR  51366. 
1/11/00,  65  FR  1548  .. 


New  rule.  Replaces  K.A.R. 
--28-19-50  and  28-19-52. 


VotaHto  Organic  Compound  Emissions 


K.A.R.  28-1^714 
K.A.R.  28-19-717 

K.A.R.  28-19-719 


Controt  of  Emissions  from  Solvent  Metal 
Cleaning. 

Control  of  Volataile  Organic  C<impound 
(VOC)  Emissions  from  Commei  ;ial  Bak- 
ery Ovens  in  Johnson  and  W  ^andotte 
Counties. 

Fuel  Volatility 


9/1/02 
12/22/00 

4/27/01 


10/30/02,  67  FR  66060. 
12/12/01,  66  FR  64148. 

2/13/02,  67  FR  6658. 


Conformity 


K.A.R.  28-19-800 


General  Confomnlty  of  Federal  Ac  ions 


3/15/96 


10/2/96,  61  FR  51366. 


(d)  EPA-approved  State  source- 
specific  permits. 


EPA-APPROVEC 


Kansas  Source-Specific  Permits 


Name  of  source 


P  jrmit  No. 


State  effec- 
tive date 


EPA  approvat  date 


Explanation 


(1)  Board  of  Public.  Utilities,  Quindaro  Power  Station 

(2)  Board  of  Public  Utilities,  Kaw  Power  Station  


2090048 
2090049 


10/20/93 
10/20/93 


10/18/94,  59  FR  52425. 
10/18/94,  59  FR  52425. 


(e)  EPA-approved  nonregulatory 
provisions  and  quasi-regulatory 


measurers. 


EPA— Approved 


Kansas  Nonregulatory  Provisions 


Name  of  nonregulatory  SIP  provision 


Applicable  geo- 
graphic or  non- 
attainment  area 


State  sut>- 
mittal  date 


EPA  approval  date 


Explanation 


(1)  Implementation  Plan  for  Attainment  and  Maintenance 
of  \he  National  Air  Quality  Standards.- 

(2)  Comments  on  the  Plan  in  Response  to  EPA  Review  ... 

(3)  Emergency  Episode  Operations/Communications  Man- 
ual. 

(4)  Emergency  Episode  Operations/Communications  Man- 
ual. 


Statewide  .... 
Kansas  City 
Kansas  City 


Statewide  except 
Kanasa  City. 


1/31/72 

3/24/72 

4/6/72 

2/15/73 


5/31/72,  37  FR 

10867. 
6/22/73,  38  FR 

46565.. 
11/8/73,  38  FR 

30876.. 
11/8/73,  38  FR 

30876.. 


Correction  notice  pub- 
lished 3/2/76. 

Correction  notice  pub- 
lished 3/2/76. 

Correction  notice  pub- 
lished 3/2/76. 
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Name  of  nonregulatory  SIP  provision 


(5)  Letter  Concerning  Attainment  of  CO  Standards 


(6)  Amendment  to  State  Air  Quality  Control  Law  Dealing 
with  Pul)lic  Access  to  Emissions  Data. 

(7)  Analysis  and  Recommendations  Concerning  Designa- 
tion of  Air  Quality  Maintenance  Areas. 

(8)  Ozone  Nonattainment  Plan 

(9)  Ozone  Nonattainment  Plan 

(10)  TSP  Nonattainment  Plan  

(11)  Lead  Plan 


(12)  CO  Nonattainment  Plan 


(13)  Air  Monitoring  Plan  

(14)  Letter  and  Supporting  Documentation  Relating  to 
Reasonably  Available  Control  Technology  for  Certain 
Particulate  Matter  Sources. 

(15)  Letter  Agreeing  to  Follow  EPA  Interim  Stack  Height 
Policy  for  Each  PSD  Permit  Issued  Until  EPA  Revises 
the  Stack  Height  Regulations. 

(16)  Letters  Pertaining  to  Permit  Fees 

(17)  Revisions  to  the  Ozone  Attainment  Plan 


(18)  Revised  CO  Plan 


(19)  Letter  Pertaining  to  the  Effective  Date  of  Continuous 
Emission  Monitoring  Regulations. 

(20)  Letters  Pertaining  to  New  Source  Permit  Regulations, 
Stack  Height  Regulations,  and  Stack  Height  Analysis 
and  Negative  Declarations. 

(21)PM,oPlan. 


(22)  Ozone  Maintenance  Plan 


(23)  Letter  Pertaining  to  PSD  NO,  Requirements 

(24)  Small  Business  Assistance  Plan  


(25)  Letter  Regarding  Compliance  Verification  Methods 
and  Schedules  Pertaining  to  the  Board  of  Public  Utilities 
Power  Plants. 

(26)  Emissions  Inventory  Update  Including  a  Motor  Vehi- 
cle Emissions  Budget. 

(27)  Air  monitoring  plan 


Applicable  geo- 
graphic or  non- 
attainment  area 


Kansas  City 
Statewide  .... 
Statewide  .... 


K£msas  City  

Douglas  County 

Kansas  City  

Statewide  


Wichita 


Statewide  ... 
Kansas  City 


Statewide 


Statewide  

Kansas  City  .. 


Wichita  .... 

Statewide 

Statewide 


Statewide  ... 
Kansas  City 


Statewide 
Statewide 


Kansas  City 

Kansas  City 
Statewide  .... 


State  sub- 
mittal date 


EPA  approval  date 


5/29/73 

7/27/73 

2/2874 

9/17/79 

10/22/79 

3/10/80 

2/17/81 

4/16/81 

10/16/81 
9/15/81 

6/20/84 


3/27/86 

9/15/87 

7/2/86 

4/16/87 

8/18/87 

8/19/87 

1/6/88 

3/1/85 

9/3/87 

1/6/88 

3/27/86 

12/7/87 

1/6/88 

10/5/89 

10/16/89 

10/23/91 

9/15/92 
1/25/94 

12/11/92 


5/11/95 
1/6/02 


1 1/8/73.  38  FR 

30876.. 
11/8/73,  38  FR 

30876.. 
3/2/76,  41  FR  8960. 

4/3/81,  46  FR  20165. 
4/3/81,  46  FR  20165. 
4/3/81,  46  FR  20165. 
10/22/81,  46  FR 

51742. 
12/15/81,  46  FR 

61117. 

1/22/82,  47  FR  3112. 
6/18/82,  47  FR 
26387. 

12/11/84,  49  FR 
48185. 

12/21/87,  52  FR 

48265. 
5/18/88,  53  FR 

17700. 


10/28/88,  53  FR 

43691. 
11/25/88,  53  FR 

47690. 
4/20/89,  54  FR 

15934. 

1/16/90,  55  FR  1422. 

6/23/92,  57  FR 

27936. 
1/12/93,  58  FR  3847. 
5/12/94,  59  FR 

24644. 
10/18/94,  59  FR 

52425. 

4/25/96,  59  FR 

52425. 
8/30/02,  67  FR 

55728. 


Explanation 


Correction  rratice  pub- 
lished 3/2/76. 

Correctk)n  notice  pub- 
lished 3/2/76. 


Correction  notice  put>- 
lished  1/12/84. 


IFR  Doc.  03-28307  Filed  11-13-03;  8:45  am] 

BtLUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA261-0420a;  FRL-7582-2] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Diego 
County  Air  Pollution  Control  District; 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection^ 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  San 
Diego  County  Air  Pollution  Control 
District  (SDCAPCD)  and  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAFCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  volatile 
organic  compound  (VOC)  emissions 
from  the  metal  parts  and  aerospace 
coating  industries.  We  are  approving 
local  rules  that  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on  January 
13,  2004  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
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December  15,  2003.  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notiiy  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Send  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AK- 
4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901, 
or  e-mail  to  steckel.andrew@epa.gov,  or 
submit  comments  at  http:// 
www.regulations.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions,  EPA's  technical 
support  documents  (TSDs),  and  public 
comments  at  our  Region  IX  office  diuing 
normal  business  hours  by  appointment. 
You  may  also  see  copies  of  the 
submitted  SIP  revisions  by  appointment 
-at  the  following  locations: 

Air  and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  Room  Brl02. 1301  Constitution 


Avenue,  NlV.,  (Mail  Code  6102T), 
Washington,  DC  20460; 

Califomi  t  Air  Resources  Board,  Stationary 
Source  Div  sion.  Rule  Evaluation  Section, 
1001  "I"  Si  reet,  Sacramento.  CA  95814; 

San  Dieg  3  County  Air  Pollution  Control 
District.  91  iO  Chesapeake  Drive,  San  Diego, 
CA  92123; 

San  Joaq  lin  Valley  Unified  Air  Pollution 
Control  Dii  trict,  1990  East  Gettysburg  Street, 
Fresno,  CA ,  93726. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ta.gov/drdb/drdbltxt.htm. 
Please  be  bdvised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA.    I 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerald  S.  Wamsley,  EPA  Region  LX,  at 
either  (415)  947-4111,  or 
wamsley.JleiTy@epa.gov. 

SUPPLEM^ARY  INFORMATION: 

this  document, 
refer  to  EPA. 


Throughc  ut ' 
and 


our 


Tabi  e  1  .—Submitted  Rules 


we,"  "us' 


Table  of  Contents. 

I.  The  State's  Submittal 

A.  What  Rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  piupose  of  the  rule 
revisions? 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rules. 

D.  Public  comment  and  final  action 

m.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Snbniittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  ^ey  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 


Rule# 


Rule  title 


Adopted 


Sut>mitted 


SDCAPCD  . 
SJVUAPCD 


67.3    Metal 
4605 


Rarts  and  Products  

Assembly   and   Component   Coating 


Aerosp  ice 
Opei  ations. 


04/09/03 
12/20/01 


06/05/03 
02/20/02 


On  July  18,  2003  for  SDCAPCD  Rule 
67.3  and  March  15,  2002  for  SJVUAPCD 
Rule  4605,  EPA  found  these  rule 
submittals  met  the  completeness  criteria 
in  40  CFR  Part  51  Appendix  V. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  SDCAPCD 
Rule  67.3  into  the  SIP  on  March  27, 
1997  [see  62  Federal  Register  (FR) 
14639).  Similarly,  we  approved  a 
version  of  SJVUAPCD  Rule  4605  into 
the  SIP  on  August  17, 1998  (see  63  FR 
43884).  Between  these  SIP 
incorporations  and  today,  CARB  has 
made  no  intervening  submittals  of  these 
two  rules. 

C.  What  Is  The  Purpose  of  the  Submitted 
Rule  Revisions? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  andihe  envirorunent.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions. 

SDCAQMD  Rule_67.3  is  designed  to 
reduce  volatile  organic  compound 
(VCX]]  emissions  at  industrial  sites 
engaged  in  metal  parts  and  product 
coating  operations.  VCXHs  are  emitted 
during  the  preparation  and  coating  of 
the  metal  parts  and  products,  as  well  as 
the  drying  phase  of  the  coating  process. 


Rule  67.3  establishes  genersil  emission 
limits  in  mits  of  pound  of  VOC  per 
gallon  of  :oating  (lb/gal),  and  grams  of 
VOC  per  itre  (gr/1)  of  coating,  less 
water  an(  exempt  compounds  as 
applied. ,  Uso,  the  rule  allows  the  use  of 
add-on  ei  lission  controls  whose 
combinec  capture  and  control  efficiency 
must  be  t  5  percent  or  better  and 
specifies  certain  operating  equipment. 
The  rule  ilso  contains  provisions  for 
approprii  ite  methods  of  analysis, 
exemptio  as,  alternative  emission 
control  p  ans  (pursuant  to  Rule  67.1), 
record  ke  eping,  and  emission  reduction 
credits. 

SDCAIjCD's  April  9,  2003 
amendmi  mts  to  Rule  67.3  included 
these  sigj  lificant  changes  to  the  May  15, 
1996  ado  pted  version  within  the  Sff. 
— An  exe  mption  was  added  for  specialty 

sign  pi  inting  and  construction. 

— The  V(  )C  content  definition  was 

-     delete(  and  referenced  to  Rule  2, 

Subsec  tion  (b)(52). 

SJVUi^  PCD  Ride  4605  is  designed  to 
reduce  vi  )latile  organic  compound 
(VOC)  er  lissions  at  industrial  sites 
engaged  n  manufacturing,  assembling, 
coating,  i  nasking,  bonding,  paint 
stripping ,  surface  cleaning,  service,  and 
mainteni  nee  of  aerospace  components. 
VOCs  ari  emitted  during  the 
preparat  on,  coating,  and  drying  phase 


of  any  of  the  above  listed  processes. 
Rule  4605  establishes  general  emission 
limits  of  VOC  per  liter  of  coating  less 
water  and  exempt  compounds  as 
applied.  It  also  allows  for  the  use  of 
add-on  emission  controls  with  a 
combined  captive/control  efficiency  of 
approximately  81  percent. 

SJVUAPCD's  December  20,  2001 
amendments  to  Rule  4605  included  the 
following  significant  changes  to  its  1998 
SIP-limited  approved/disapproved 
version. 

— The  rule's  purpose  and  applicability 
statements  were  changed  to  include 
organic  solvent  cleaning  as  well  as  the 
storage  and  disposal  of  organic 
solvents  and  waste  solvent  materials 
derived  from  coating  operations 
subject  to  the  rule.  The  majority  of 
changes  to  the  rule  stem  from  adding 
organic  solvent  use,  disposal,  and 
storage  requirements  to  the  rule. 
— Eleven,  new  definitions  were  added  to 
the  rule  to  support  the  new  rule 
amendments. 
— In  Table  1,  May  1,  2002  emission 
limits  are  delayed  until  May  1,  2003. 
However,  this  change  affects  only 
Adhesive  Bonding  Primer 
requirements.  Adhesive  Bonding 
Primer  requirements  are  amended 
beginning  May  1,  2003.  First,  several 
sub-categories  are  deleted  and 
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renamed  reducing  them  from  8  to  6. 
Of  these  renamed  subcategories  of 
Adhesive  Bonding  Primer,  All 
Military  Aircraft,  Remanufactured 
Commercial  Aircraft  Parts,  and  Sonic 
and  Acoustic  Applications  are  given  a 
content  requirement  of  805  grams  per 
liter  (gr/1)  where  they  had  been 
assigned  requirement  of  250  gr/1. 

— A  requirement  for  enclosed 
equipment  cleaning  is  added  at 
Section  5.2.3. 

— High  Volume  Low  Pressure  spray 
application  requirements  were 
defined  at  Section  5.5.3. 

— Records  must  be  retained  for  5  years. 
The  respective  TSD  each  rule  has 

more  information  about  each  rule  and 

its  revisions. 

n,  0>A's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
soiuces  in  nonattainment  areas  (see 
section  182(a)(2)(A)).  and  must  not  relax 
existing  requirements  [see  sections 
110(1)  and  193).  Both  the  SDCAPCD  and 
SJVUAPCD  regulate  an  ozone 
nonattainment  area  (see  40  CFR  part  81), 
so  each  rule  must  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24,  1987; 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations."  EPA.  May  25.  1988  (the 
Bluebook); 

3.  "Guidance  Document  for  Correcting 
"  Common  VOC  &  Other  Rule 

Deficiencies."  EPA  Region  9.  August  21. 
2001  (the  Little  Bluebook); 

4.  "Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary 
Sources  Volume  VI:  Surface  Coating  of 
Miscellaneous  Metal  Parts  and  ■ 
Products."  USEPA.  June  1978.  EPA- 
450/2-78-015:  and, 

5-  "Control  of  Volatile  Organic 
Emissions  from  Coating  Operations  at 
Aerospace  Manufacturing  and  Rework 
Operations,"  USEPA,  1997,  EPA-453/ 
R-97-004. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  While  the  revisions  to 
SDCAPCD  Rule  67.3  and  SJVUAPCD 


Rule  4605  contain  specific  rule 
relaxations.  SDCAPCD  and  SJVUAPCD 
have  provided  analyses  demonstrating 
that  the  added  emissions  resulting  from 
these  rule  relaxations  are  either  a  de 
minimis  amount  in  the  case  of 
SDCAPCD  Rule  67.3.  or  offset  by 
emission  reductions  elsewhere  in  the 
case  of  SJVUAPCD  Rule  4605.  Given 
these  analyses,  we  find  that  neither 
reasonable  further  progress  towards,  nor 
achievement  of  the  afr  quality  standards 
will  be  jeopardized. 

The  respective  TSD  for  each  rule  has 
more  detailed  information  on  these 
analyses  and  our  evaluation. 

C.  EPA  Recommendations  To  Further 
Improve  the  Rules 

We  have  no  additional  rule  revisions 
that  do  not  affect  EPA's  current  action, 
but  are  recommended  for  the  next  time 
the  local  agency  modifies  the  rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act.  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  December  15,  2003,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  Januan,'  13. 
2004.  This  will  incorporate  these  rules 
into  the  federally  enforceable  SIP. 
Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

in.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  'significant  regulator}'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 


22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibifity 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  miiquely  affect  small 
govenunents.  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  aher  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety- 
Risks"  (62  FR  19885.  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
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burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  etseq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
CompitroUer  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rvde 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
Tlis  action  is  not  a  "major  rule"  as 
defined  by  5  U;S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  13,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

,     Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping  ^ 
requirements.  Volatile  organic 
compounds. 

Dated:  October  16,  2003. 
Debra  Jordan, 

Acting  Regional  Administrator,  Region  IX. 

m  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is^unended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  el  seq. 

Subpart  F— Califomia 

■  2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(294)(i)(A)(5)  and 
(c)(316)(i)(C)  to  read  as  follows: 

§52.220    ktentification  of  plan. 


(c)* 
(294) 

(i)* 

(A)* 

(5) 

19, 1991 

2001. 


Ruh 


4605  adopted  on  December 
uid  amended  on  December  20, 


(316) 

(i)* 
(C)Sai 
Control 

{!) 
and  ame 


Rub 


Diego  County  Air  Pollution 
ijistrict. 

67.3  adopted  on  May  9, 1979 
nded  on  April  9,  2003. 
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Approval  and  Promulgation  of  Air 
Quality  I  nplenientation  Plans; 
Deiawan  i;  Revisions  to  Stage  I  and 
Stage  11 '  fapor  Recovery  at  Gasoline 
Dispens  ng  Facilities 

agency:  environmental  Protection 

Agency  { IP  A). 

ACTION:  I  lirect  final  ruler 


SUMMARX :  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Delaware  State  Implementation  Plan 
(SIP).  ThjB  revisions  allow  existing 
gasoline  dispensing  facilities  to 
continue  using  installed  vapor  recovery 
equipme  nt  and  require  new  gasoline 
dispensi  ig  facilities  to  be  equipped 
with  the  most  recently  approved  system. 
EPA  is  p  roposing  to  approve  these 
revisions  in  accordance  with  the 
requiren  ents  of  the  Clean  Air  Act. 
DATES:  T  lis  rule  is  effective  on  January 
13.  2004  without  further  notice,  unless 
EPA  rec«  ives  adverse  written  comment 
by  Deceiiber  15,  2003.  If  EPA  receives 
such  cor  mients,  it  will  publish  a  timely 
withdraw  i^al  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submittgd  either  by  mail  or 
electronically.  Written  comments 
should  t  e  mailed  to  Mcikeba  Morris, 
Chief,  A  r  Quality  Planning  Branch, 
Mailcod  j  3APil,  U.S.  Environmental 
Protectii  n  Agency.  Region  III,  1650 
Arch  Sti  set,  Philadelphia,  Pennsylvania 
19103.  E  iectronic  comments  should  be 
sent  eith  er  to  morris.makeba@epa.gov  or 
to  http:/  'www.reguIations.gov,  which  is 
an  alteri  ative  method  for  submitting 
electron  c  comments  to  EPA.  To  submit 


comments,  please  follow  the  detailed 
instructions  described  in  Part  111  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  and  Delaware  Department  of 
Natural  Resources  &  Environmental 
Control,  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  Delaware  19903. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  L.  Magliocchetti,  at  (215)  814- 
2174,  or  by  e-mail  at 
magliocchetti.catherine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  12,  2002,  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC) 
submitted  a  formal  revision  to  its  State 
hnplementation  Plan  (SIP).  The  SIP 
revision  consists  of  revisions  to  the 
State's  regulations  pertaining  to  the 
Control  of  Volatile  Organic  Compound 
Emissions,  in  particular.  Stage  I  and 
Stage  II  vapor  recovery  at  gasoline 
dispensing  stations.  The  SIP  revision 
went  to  public  hearing  on  September  24, 
2001  and  became  effective  on  January 

II,  2002. 

II.  Summary  of  SIP  Revision 

The  1990  Clean  Air  Act  Amendments 
(CAAA)  required  states  to  develop 
regulations  requiring  owners  or 
operators  of  certain  gasoline  dispensing 
facilities  to  install  systems  for  recovery 
of  gasoline  vapor  emissions.  These 
requirements  are  also  known  as  Stage  I 
and  Stage  n  Vapor  Recovery  and  are 
required  in  areas  classified  as  moderate 
and  above  ozone  nonattaiiunent.  Stage  1 
is  the  control  of  gasoline  vapors  when 
dispensing  gasoline  from  tankers  into 
gasoline  storage  tanks.  Stage  11  is  the  - 
control  of  gasoline  vapors  when 
dispensing  gasoline  into  vehicle  fuel 
tanks  from  the  gasoline  storage  tanks. 

The  DNREC  adopted  definitions 
pertaining  to  the  Control  of  Volatile 
Organic  Compound  Emissions  (under 
Regulation  24,  section  2),  Stage  I 
regulations  (under  Regulation  24, 
section  26)  and  Stage  11  regidations 
(under  Regulation  24,  section  36)  on 
January  11,  1993  which  became 
immediately  effective.  These  regulations 
were  submitted  to  EPA  as  a  SIP  revision 
on  January  11, 1993.  The  definitions 
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and  the  Stage  I  regulations  were 
approved  as  a  final  rule  by  EPA  on  May 
3,  1995  (60  FR  21707),  and  the  Stage  II 
regulations  were  approved  as  a  final  • 
rule  by  EPA  on  June  10,  1994  (59  FR 
29956). 

The  revisions  to  Regulation  24, 
sections  2,  26,  and  36,  submitted  to  EPA 
and  the  subject  of  this  rulemaking 
establish: 

(a)  The  requirements  for  using 
improved  vapor  recovery  adaptors  and 
connections, 

(b)  the  requirements  for  annual  vapor 
recovery  testing;  and, 

(c)  the  minimum  requirements 
applicable  to  compliance  testing 
companies  that  perform  compliance 
testing  in  the  State  of  Delaware.  These 
revisions  also  adopt  by  reference,  the 
California  Air  Resources  Board  (CARB) 
executive  orders  for  approved  Stage  II 
Vapor  Recover\'  Systems. 

EPA  has  reviewed  the  revisions  to 
Regulation  24,  sections  2.  26,  and  36 
and  has  determined  that  the  revisions 
continue  to  meet  the  CAAA 
requirements  for  states  to  have  approved 
Stage  I  and  Stage  11  Vapor  Recovery 
Systems.  In  addition,  the  revisions,  in 
general,  strengthen  the  SIP  by  providing 
additional  clarification  of  certain 
provisions,  requiring  that  records  be 
maintained  onsite  and  by  incorporating 
by  reference  appropriate  test  methods 
for  vapor  recovery  systems. 

ni.  Final  Action 

EPA  is  approving  the  revisions  to 
Delaware's  regulations  that  control  VOC 
emissions,  in  particular  those 
regulations  related  to  Stage  I  and  Stage 
n  vapor  recovery  systems,  submitted  to 
EPA  on  April  12,  2002.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
January  13,  2004  without  further  notice 
unless  EPA  receives  adverse  comment 
by  December  15,  2003.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule. 

EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 


amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be^ 
severed  fi-om  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA.  identify  the 
appropriate  rulemaking  identification 
number.  DE06  7-1041,  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoin 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
conta,ct  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
DE067-1041.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  direcdy 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Youi  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 


means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoiu  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect.  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copjTighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Conunents 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  infonnation  as  CBl'df 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures^set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
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consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Consideratioiis  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
.  suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as- 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/ or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate.  ' 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
2Z,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 


Unfundeq  Mandates  Reform  Act  of  1995 
(Pub.  L.  i04-4).  This  rule  also  does  not 
have  trib  d  implications  because  it  will 
not  have  a  substantial  direct  eiiect  on 
one  or  m  )re  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenmient  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsil^ilities  between  the  Federal 
Governmjent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  6724* ,  November  9,  2000).  This 
action  all  o  does  not  have  Federalism 
implications  because  it  does  not  have 
substanti  il  direct  effects  on  the  States, 
on  the  re  ationship  between  the  national 
govemm  mt  and  the  States,  or  on  the 
distribut  on  of  power  and 
responsi  lilities  among  the  various 
levels  of  government,  as  specified  in 
Executiv  !  Order  13132  (64  FR  43255, 
August  1 3.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  s  tandard,  and  does  not  alter  the 
relations  lip  or  the  distribution  of  power 
and  resp  msibilities  established  in  the 
Clean  Ai  •  Act.  This  rule  also  is  not 
subject  t(i  Executive  Order  13045 
"Protect]  on  of  Children  from 
Environi  lental  Health  Risks  and  Safety 
Ri.sks"  (e  2  FR  19885,  April  23,  1997), 
because  t  is  not  economically 
significant. 

In  revi  jwing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
providec  that  they  meet  the  criteria  of 
the  Cleai  i  Air  Act.  In  this  context,  in  the 
absence  i  )f  a  prior  existing  requirement 
for  the  S  ate  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disap[  rove  a  SIP  submission  for 
failure  tc  use  VCS.  It  would  thus  be 
inconsis  ent  with  applicable  law  for 
EPA,  wh  3n  it  reviews  a  SIP  submission, 
to  use  VI  ]S  in  place  of  a  SIP  submission 
that  othe  rwise  satisfies  the  provisions  of 
the  Cl'eai  i  Air  Act.  Thus,  the 
requiren  ents  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advance  ment  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impc  se  an  information  collection 
burden  \  nder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3  iOl  et  seq.). 

B.  Subm  tssion  to  Congress  and  the 
Comptrc  Her  General 


8)1 


The 
U.S.C. 
Business 
Fairness 
that  befc  re 


e 


Congressional  Review  Act,  5 

et  seq.,  as  added  by  the  Small 
Regulatory  Enforcement 
Act  of  1996,  generally  provides 
a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action.  Revisions  to  Delaware's 
Stage  I  and  Stage  II  vapor  recovery 
regulations,  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  13,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  November  5,  2003. 
lames  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 

m  40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  I — Delaware 

■  2.  In  §  52.420,  the  table  in  paragraph 
(c)  is  amended  by  revising  the  entries 
under  Regulation  24  for  sections  2,  26 
and  36  to  read  as  follows: 

§52.420    Identification  of  plan. 

***** 

(c)  *  *  *• 
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EPA-Approved  Regulations  in  the  Delaware  SIP 


State  citation 


Title/subject 


State  effective  date 


EPA  approval  date 


Explanation 


Regulation  24 

Section  2 Definitions 


Contmt  of  Volatile  Organic  Compound  Emissions 


January  1 1 ,  2002  November  14,  2003.  [Fed- 
eral Register  page  cita- 
tion]. 


^****^  ^ ^^°^  Dispensing  Fadl-    January  11,  2002  November  14,  2003  [Fed- 

rty^tegelVapoTRe-  eral  Register  pag^  i:ita- 

covery.  ^^y 

* 

®*'*°"^ Stage  II  Vapor  Recovery  ..    January  1 1 .  2002  November  14,  2003,  [Fed- 
eral Register  page  cita- 
tion]. 


[FR  Doc.  03-28417  Filed  11-13-03;  8:45  ami 

BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[TX-154-1-7590;  FRL-7585-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Revisions  to  Regulations  for  Permits 
by  Rule,  Control  of  Air  Pollution  by 
Permits  for  New  Construction  or 
Modification,  and  Federal  Operating 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule.  • 


SUMMARY:  The  EPA  is  taking  final  action 
to  approve  revisions  of  the  Texas  State 
Implementation  Plan  (SIP).  The  plan 
revisions  include  changes  that  Texas 
adopted  to  address  deficiencies  that 
were  identified  on  January  7,  2002,  and 
other  changes  adopted  by  Texas  to 
regulations  that  include  provisions  for 
Permits  by  Rule  (PBR)  and  Standard 
Permits.  This  includes  revisions  that  the 
Texas  Commission  on  Environmental 
Quality  (TCEQJ  submitted  to  EPA  on 
April  29.  1994;  August  17,  1994; 
September  20,  1995;  April  19,  1996; 
May  21, 1997;  July  22, 1998;  October  25, 
1999;  January  3,  2000;  September  11, 
2000;  July  25,  2001;  and  December  9, 
2002.  This  action  is  being  taken  under 
section  110  of  the  Federal  Clean  Air  Act 
(the  Act,  or  CAA). 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  15,  2003. 


ADDRESSES:  Copies  of  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  shoidd  schedule  an 
appointment  with  the  appropriate 
office,  if  possible,  two  working  days  in 
advance  of  the  visit. 

Environmental  Protection  Agency, 
Region  6,  Air  Permits  Section  (6PD-R), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Commission  on  Environmental 
Quality,  Office  of  Air  Quality,  12124 
Park  35  Circle,  Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  M.  Spruifell  of  the  Air  Permits 
Section  at  (214)  665-7212,  or 
spruiell.stanley@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  What  Is  Being  Addressed  in  This 

Document? 

II.  Final  Action  Coacerning  the  Notice  of 

Deficiency  Issues 

III.  Final  Action  Concerning  Chapter  106 — 

Permits  by  Rule 

IV.  Final  Action  Concerning  Revisions  to 

Chapter  116— Control  of  Air  Pollution  by 
Permits  for  New  Construction  or 
Modification 

V.  Final  Action  Concerning  Chapter  122 — 

Federal  Operating  Permits 

VI.  Sumiftary  of  Today's  Final  Action 

Vn.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  Being  Addressed  in  This 
Document? 

In  today's  action  we  are  approving 
into  the  Texas  SIP  revisions  to  Chapter 
106— Permits  by  Rule,  Chapter  116 — 


Control  of  Air  Pollution  by  Permits  for 
New  Construction  or  Modification,  and 
Chapter  122— Federal  Operating 
Permits.  Some  of  these  revisions  were 
made  to  correct  certain  deficiencies 
identified  by  EPA  in  a  Notice  of 
Deficiency  (NOD)  for  Texas'  Tide  V 
Operating  Permit  Program.  The  EPA 
issued  the  NOD  on  January  7,  2002  (67 
FR  732),  under  its  authority  at  40  CFR 
70.10(b).  The  NOD  was  based  upon 
EPA's  finding  that  several  State 
requirements  for  the  Title  V  operating 
permits  program  did  not  meet  the 
minimum  Federal  requirements  of  40 
CFR  part  70  and  the  Act.  Texas  adopted 
rule  revisions  to  address  the  potential  to 
emit  (PTE)  requirements  identified  in 
the  January  7,  2002,  NOD.  Texas 
submitted  parts  of  these  and  other  rule 
changes  as  revisions  to  its  SIP  on 
December  9,  2002,  including  revisions 
to  section  106.6 — Registration  of 
Emissions,  section  116.115 — General 
and  Special  Conditions,  section 
116.611— Registration  to  Use  a  Standard 
Permit,  and  section  122.122— Potential 
to  Emit. 

The  December  9.  2002,  submittal  also 
includes  revisions  to  Texas'  Title  V 
Operating  Permits  Program.  We  will 
address  these  and  other  regulations 
which  revise  Texas'  Operating  Permits 
Program,  in  a  separate  Feder^  Register 
action. 

The  December  9,  2002,  SIP  submittal 
includes  revisions  to  Texas'  regulations 
for  PBR  and  Texas'  regulations  for 
Standard  Permits.  The  EPA  is  also 
approving  earlier  SIP  submittals  which 
include  the  adoption  of  Texas'  programs 
for  PBR  and  Standard  Permits  under 
Chapter  106— Permits  by  Rule;  Chapter 
116,  Subchapter  F — Standard  Permits, 


section  116.14 — Standard  Permit 
Definitions  in  Chapter  116,  Subchapter 
A — ^Definitions,  and  Sections  116.110 
and  116.116  in  Subchapter  B — ^New 
Source  Review  Permits.  Furthermore, 
the  approval  of  the  submitted  provisions 
of  Chapter  106  would  replace  the 
cvurent  SIP-approved  section  116.6 — 
Exemptions.  Accordingly,  we  are 
removing  section  116.6  from  the  SIP. 

On  July  9,  2003  (68  FR  40865),  we 
proposed  to  approve  into  the  Texas  SIP 
the  revisions  to  Chapter  106,  Chapter 
116,  and  Chapter  122,  as  described 
above.  In  response  to  ovu-  proposal,  we 
received  no  comments. 

In  today's  action,  consistent  with  the 
following  discussion,  we  are  approving 
these  revisions  to  Chapters  106,  116, 
and  122,  as  part  of  the  Texas  SIP. 

n.  Final  Action  Concerning  the  Notice 
of  Defitiency  Issues 

A.  What  Was  the  PTE  Registration 
Deficiency  Which  Required  a  SIP 
Revision? 

Many  stationary  source  requirements 
of  the  Act  apply  only  to  major  sources, 
whose  emissionsj3f  air  pollutants 
exceed  a  threshold  emissions  level 
specified  in  the  Act.  However,  such 
sources  may  legally  avoid  program 
requirements  by  taking  Federally- 
enforceable  permit  conditions  which 
limit  their  PTE  to  a  level  below  the 
applicable  major  soiuce  threshold. 
Those  permit  conditions,  if  violated,  are 
subject  to  enforcement  by  EPA,  the  State 
or  local  agency,  or  by  citizens.  Federal 
enforceability  ensiu«s  that  the 
conditions  placed  on  emissions  to  limit 
a  source's  PTE  are  enforceable  as  both 
a  legal  and  practical  matter. 

Texas  has  adopted  regulations  which  _ 
enable  a  source  to  register  and  certify 
that  its  PTE  is  below  the  applicable 
major  source  threshold.  These  certified 
registrations  contain  a  description  of 
how  the  soiuce  will  litnit  its  PTE  below 
the  major  source  threshold  and  include 
appropriate  operation  and  production 
limitations,  appropriate  monitoring  and 
recordkeeping  which  demonstrate 
compliance  with  the  operation  and 
production  limits  which  the  source  is 
certifying  to  meet. 

In  the  NOD,  we  informed  Texas  that 
section  122.122  was  not  practicably 
enforceable  because  the  regulation 
allowed  a  facility  to  keep  all 
documentation  of  its  PTE  limitation  on 
site  without  providing  any  notification 
to  Uie  State  or  EPA.  Therefore,  neither 
the  public,  TCEQ,  nor  EPA  could 
determine  the  PTE  limitation  without 
going  to  the  site.  A  facility  could  change 
its  PTE  limit  several  times  without  the 
public  or  TCEQ  knowing  about  the 
change.  Therefore,  these  limitations 
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were  not  practically  enforceable,  and 
TCEQ  ha^  revised  this  regulation  to 
make  it  practically  enforceable.  The 
NOD  required  that  the  revised 
regulatioii  be  approved  into  the  SIP 
before  it  and  the  registrations  are 
Federallyjenforceable.  See  67  FR  735. 

B.  How  Did  Texas  Address  This 
Deficienc  r? 

To  add  ess  this  deficiency,  TCEQ 
amended  section  122.122  to  require 
certified  legistrations  of  emissions 
establishing  a  Federally-enforceable 
emission  limit  to  be  submitted  to  the 
Executiv{  Director  of  TCEQ,  the 
appropriate  regional  office,  and  all  local 
air  pollution  control  agencies  having 
jurisdiction  over  the  site.  In  addition, 
the  Commission  submitted  the  amended 
section  122.122  to  EPA  as  a  revision  to 
the  TexaisiP.  Section  122.122  states 
that  all  rffliresentations  with  regard  to 
emissions,  production  or  operational 
limits,  monitoring,  and  reporting  shall 
become  (±)nditions  upon  which  the 
stationar  '  source  shall  operate  and  shall 
include  c  ocumentation  of  the  basis  of 
emission  rates  (section  122.122(b)-(c)). 

C.  Do  the  Changes  Correct  the  PTE 
Risgistrat  on  Deficiency? 


require 

the 

a 

and  all 

agencies 

on-site  a1 

satisfies 


approvui^ 
to  the 


Tetas  : 


The  TC  EQ  has  revised  Chapter  122  to 
n  gistrations  to  be  submitted  to 
Execi  itive  Director,  to  the 
pproprii  ite  Commission  regional  office, 
cal  air  pollution  control 
and  a  copy  to  be  maintained 
the  facility.  The  rule  therefore 
1  he  legal  requirement  for 
practical  enforceability  which  was  cited 
in  the  NQD.  Accordingly;  we  are 

section  122.122  as  a  revision 
SIP  and  to  find  that  the 
revision  |o  section  122.122  satisfies 
Texas'  re  ^uirement  to  correct  the  PTE 
registrati  tn  deficiency  identified  in  the 
January  ;  ,  2002,  NOD. 

in.  Final  Action  Concerning  Chapter 
106 — ^Pei  mits  by  Rule 

A.  What  Are  We  Approving? 

We  are  approving  provisions  of 
Subchap  ;er  A  (General  Requirements) 
imder  CI  apter  106  which  "Texas 
submitte  i  July  25,  2002,  and  revisions 
submitte  1  December  9,  2002.  This 
includes  the  following  Sections:  section 
106.1— Purpose,  section  106.2— 
Applicaliility,  section  106.4 —    * 
Requirements  for  Permitting  by  Rule, 
section  106.5 — Public  Notice,  section 
106.6 — I  egistration  of  Emissions, 
section  1 06.8 — Recordkeeping,  and 
section  1  06.13 — References  to  Standard 
Exempti  ms  and  Exemptions  fi-om 
Permitti  tg. 


B.  What  Is  the  History  ofPBR  and 
Chapter  106? 

Prior  to  1993,  Standard  Exemptions 
were  addressed  in  section  116.6  whiSh 
we  approved  August  13, 1982  (47  FR 
35193).  In  a  SIP  submittal  dated  August 
31,  1993,  Texas  recodified  the 
provisions  for  Standard  Exemptions  into 
Subchapter  C  of  Chapter  116.  In  1996, 
Texas  subsequently  recodified  its 
provisions  for  Standard  Exemptions  into 
Chapter  106.  In  2000,  Texas 
redesignated  the  Standard  Exemptions 
to  PBR. 

On  July  25,  2002,  Texas  submitted 
Subchapter  A  which  includes  Sections 
106.1, 106.2, 106.4. 106.5, 106.6, 106.8, 
and  106.13.  On  December  9,  2002,  Texas 
submitted  revisions  to  section  106.6 
which  address  procedures  by  which 
registrations  of  emissions  effectively' 
limit  a  source's  PTE.  Because  these 
Sections  replace  Subchapter  C  of  section 
116,  as  submitted  August  31, 1993,  there 
is  no  need  for  EPA  to  act  on  Subchapter 
Cof  section  116. 

C.  What  Is  a  PBR? 

A  PBR  is  a  permit  which  is  adopted 
imder  Chapter  106.  Chapter  106 
provides  an  alternative  process  for 
approving  the  construction  of  new  and 
modified  facilities  or  changes  within 
facilities  which  TCEQ  has  determined 
^will  not  make  a  significant  contribution 
of  air  contaminants  to  the  atmosphere. 
These  provisions  provide  a  streamlined 
mechanism  for  approving  the 
construction  of  certain  small  sources 
which  would  otherwise  be  required  to 
apply  for  and  receive  a  permit  before 
commencing  construction  or 
modification. 

A  PBR  is  available  only  to  sources 
which  belongKin  categories  for  which 
TCEQ  has  adopted  a  PBR  in  Chapter 
106.  A  PBR  is  available  only  to  a  facility 
that  is  authorized  to  emit  no  more  than 
250  tons  per  year  (tpy)  of  carbon 
monoxide  (CO)  or  nitrogen  oxides 
(NOx);  or  25  tpy  of  volatile  organic 
compounds  (VOC),  sulfur  dioxide  (SO2), 
or  ii^edable  particulate  matter  (PMio); 
or  25  tpy  of  any  other  air  contaminant, 
except  carbon  dioxide,  water,  nitrogen, 
methane,  ethane,  hydrogen,  and  oxygen 
(section  106.4(a)(1)).  A  PBR  is  not 
available  to  a  facility  or  group  of 
facilities  which  undergo  a  change  which 
constitutes  a  new  major  source  or  major 
modification  imder  Title  I  of  the  Act, 
part  C  (Prevention  of  Significant 
Deterioration  of  Air  Quality)  or  part  D 
(Nonattainment  Review)  (section 
106.(a)(2)-(3)).  Such  major  source  or 
major  modification  must  comply  with 
the  applicable  permitting  requirements 
under  Chapter  116.  Subchapter  B. 
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which  meet  the  new  source  review 
requirements  of  Title  I,  part  C  or  part  D 
of  the  Act.  A  facility  which  qualifies  for 
a  PBR  must  also  comply  with  all 
applicable  provisions  of  section  111  of 
the  Act  (Standards  of  Performance  for 
New  Stationary  Soiuces  or  New  Source 
Performance  Standards  (NSPS))  and 
section  112  of  the  Act  (National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP))  (section 
106.4(a)(6)).  Furthermore,  a  facility 
which  qualifies  for  a  PBR  must  comply 
with  all  rules  and  regulations  of  TCEQ 
(section  106.4(c)). 

D.  Are  Texas'  PBR  Approvable? 

The  PBR  are  approvable  as  meeting 
the  requirements  of  40  CFR  part  51, 
subpart  I— Review  of  New  Sources  and 
Modifications  (subpart  I).'  Section  106.1 
provides  that  only  certain  types  of 
faciUtiesor  changes  within  facilities 
which  do  not  make  a  significant 
contribution  of  air  contaminants  to  the 
atmosphere  are  eligible  for  a  PBR.  This 
satisfies  the  requirements  of  40  CFR 
51.160(a)  which  provides  that  the  SIP 
must  include  procedures  that  enable  the 
permitting  authority  to  determine 
whether  the  construction  or 
modification  will  result  in  a  violation  of 
applicable  portions  of  the  control 
strategy  or  interfere  with  attainment  or 
maintenance  of  a  national  ambient  air 
quality  standard. 

Section  106.4  further  provides 
additional  requirements  that  a  facility 
must  meet  to  qualiiy  for  a  PBR.  Such 
requirements  include: 

•  Limiting  PBR  only  to  facilities 
which  are  authorized  to  emit  no  more 
than  250  tpy  of  CO  or  NOx;  or  25  tpy 
of  VOCs,  SO2,  or  inhalable  PM,o;  or  25 
tpy  of  any  other  air  contaminant,  except 
carbon  dioxide,  water,  nitrogen, 
methane,  ethane,  hydrogen,  and  oxygen. 
This  meets  40  CFR  51.160(e),  which 
provides  that  the  SIP  must  identify  the 
types  and  sizes  of  facilities  which  will 
be  subject  to  review. 

•  Any  facility  or  group  of  facilities 
which  constitutes  a  new  major  soiux:e  of 
major  modification  under  part  C  or  D  of 
Title  I  of  the  Act  must  be  permitted 
under  regulations  for  Nonattainment 
Review  or  Prevention  of  Significant 
Deterioration  of  Air  Quality.  Such 
sources  are  not  eligible  for  a  PBR.  This 
meets  40  CFR  51.165  (Permit 
requirements)  and  51.166  (Prevention  of 
significant  deterioration  of  air  quality). 

•  Sources  qualifying  for  a  PBR  must 
meet  all  applicable  requirements  under 


'  Subpart  I  contains  the  provisions  that  a  SIP  must 
include  to  address  the  construction  of  new  sources 
and  the  modification  of  existing  sources.  Subpart  I 
includes  sections  51.160-51.166. 


section  111  of  the  Act  (NSPS)  and 
section  112  of  the  Act  (NESHAP),  and 
must  comply  with  all  rules  of  TCEQ. 
This  satisfies  the  requirements  of  40 
CFR  51.160(d)  which  require  that 
approval  of  any  construction  or 
modification  must  not  affect  the 
responsibility  of  the  owner  or  operator 
to  comply  with  applicable  portions  of 
the  control  strategy. 

•  Subchapter  A  includes  all  the 
administrative  requirements  which 
support  the  issuance  and  enforcement  of 
PBR.  This  includes  registration  of 
emissions  which  limit  a  source's  PTE 
(section  106.6),  and  Recordkeeping, 
which  requires  each  source  subject  to  a 
PBR  to  maintain  records  sufficient  to 
demonstrate  compliance  with  all 
conditions  of  the  applicable  PBR 
(section  106.8).  These  provisions  satisfy 
the  requirements  in  40  CFR  51.163, 
which  require  the  plan  to  contain  the 
administrative  procedures  that  will  be 
followed  in  making  the  determination 
under  40  CFR  51.160(a).  It  also  meets 
the  requirements  of  40  CFR  51.211 
which  requires  the  owner  or  operator  to 
maintain  records  and  to  periodically 
report  to  the  State  the  nature  and 
amounts  of  emissions  and  information 
necessary  to  determine  whether  a  source 
is  in  compliance. 

•  All  PBR  must  be  adopted  or  revised 
through  rulemaking  to  incorporate  the 
PBR  into  the  applicable  Subchapters 
under  Chapter  106.  Such  new  or  revised 
PBR  must  undergo  public  notice  and  a 
30-day  comment  period,  and  TCEQ 
must  address  all  comments  received 
from  the  public  before  finalizing  its 
action  to  issue  or  revise  a  PBR.  This 
meets  the  requirements  of  40  CFR 
51.161,  which  requires  the  permitting 
authority  to  provide  for  opportunity  for 
public  comment  on  the  State's  analysis 
of  the  effect  of  construction  or 
modification  on  ambient  air  quality. 

The  TSD  contains  further  information 
on  how  Subchapter  A  of  Chapter  106 
meets  the  requirements  of  subpart  I. 

E.  Why  Are  We  Only  Approving 
Subchapter  A  of  Chapter  106? 

Texas  submitted  Subchapter  A 
because  that  subchapter  contains  the 
process  by  which  TCEQ  will  issue  or 
modify  PBR.  Subpart  A  contains  the 
provisions  which  apply  to  all  PBR  and 
which  ensure  that  individual  PBR  meet 
the  requirements  of  subpart  I.  The 
individual  PBR  are  adopted  in 
Subchapters  B  through  X,  of  Chapter 
106.2  In  1996,  Texas  codified  its  existing 
Standard  Exemptions  into  Subchapters 
B  through  X  and  redesignated  them  to 


2  Subchapters  B  through  X  of  Chapter  106  were 
not  submitted  to  EPA  approval  as  SIP  revisions. 


PBR  in  2000.  Because  these  existing 
Standard  Exemptions  were  adopted 
under  section  116.6,  which  is  currently 
SIP-approved,  they  meet  the 
requirements  of  subpart  I.  Furthermore, 
new  and  amended  PBR  are  adopted  in 
accordance  with  the  general 
requirements  in  Subchapter  A.  which 
meet  the  applicable  requirements  of 
subpart  I  as  discussed  above. 
Accordingly,  our  approval  of 
Subchapter  A  of  Chapter  106  is 
sufficient  to  assure  that  the  PBR  meet 
the  requirements  in  subpart  I. 

F.  What  Other  Actions  Are  We  Taking 
in  Relation  to  PBR? 

The  provisions  for  PBR  in  Chapter 
106  replace  the  former  provisions  for 
exemptions  from  permitting  which  we 
had  approved  in  section  116.6 — 
Exemptions.  Because  Chapter  106 
replaced  the  exemptions  previously 
authorized  under  section  116.6,  we  are 
removing  section  116.6  from  the  SIP. 

IV.  Final  Action  Concerning  Revisions 
to  Chapter  116— Control  of  Air 
Pollution  by  Permits  for  New 
Construction  or  Modification 

A.  Subchapter  A — Definitions 

1 .  What  Are  We  Approving? 
We  are  approving  section  116.14— 

Standard  Permit  Definitions.  Section 
116.14  includes  definitions  of  the 
following  terms  as  they  are  used  in 
Chapter  116,  Subchapter  F— Standard 
Permits:  Off-plant  receptor,  oil  and  gas 
facility,  and  sulfur  recoverv  imit. 

2.  Are  These  Definitions  Approvable? 
These  definitions  are  approvable 

based  upon  their  being  comparable  to 
corresponding  terms  defined  elsewhere 
in  EPA  regulations.  Specifically,  the 
definition  of  "off-plant  receptor"  is 
consistent  with  the  definition  of 
"ambient  air"  in  40  CFR  50.1(e).  The 
definitions  of  "oil  and  gas  facility"  and 
"sulfur  recovery  imit"  are  consistent 
with  the  terms  "natural  gas  processing 
plant"  and  "sulfur  recovery  plant"  as 
defined  in  40  CFR  60.630  and  60.641 
respectively.  The  TSD  contains  further 
information  on  our  basis  for  approving 
these  definitions.  These  definitions 
support  the  provisions  of  Subchapter  F 
(Standard  Permits)  which  we  are  also 
approving. 

B.  Subchapter  B—New  Source  Review 
Permits  (for  minor  sources) 

1.  What  Are  We  Approving? 

We  are  approving  revisions  to  the 
following:  section  116.110 — 
Applicability;  section  116.115— General 
and  Special  Conditions,  and  section 
11€.116 — Changes  to  Facilities. 


2.  What  Is  Our  Basis  for  Approving 
These  Changes? 

a.  Section  116.110 — Applicability.  We 
are  approving  revisions  to  section 
116.110  3,  which  Texas  submitted  April 
29, 1994;  July  22, 1998;  and  September 
11,  2000.  These  changes  revise  section 
116.110  to  add  or  revise  references  to 
provisions  which  relate  to  PBR  and 
Standard  Permits,  which  we  are 
approving  elsewhere  in  this  action.  We 
are  approving  the  following: 

•  Approval  of  {>aragraph  (2)  of  section 
116.110(a)  which  incorporates 
references  to  conditions  of  Standard 
Permits.  This  meets  40  CFR  51.160(e). 
which  provides  that  the  SIP  must 
identify  the  types  and  sizes  of  focilities 
which  will  be  subject  to  review. 

•  Approval  of  nonsubstantive 
revision  to  section  116.110(a)(4),  to 
change  the  reference  from  "exemptions 
from  permitting"  to  "permits  by  rule." 

•  Approve  a  nonsubstantive  change 
to  section  116.110(b)  to  remove  a 
reference  to  flexible  permits. 

b.  Section  116.115 — General  and 
Special  Conditions.  We  are  approving 
revisions  to  section  116.115  •♦,  which 
Texas  submitted  April  29, 1994;  August 
17, 1994;  July  22, 1998;  and  December 
9,  2002;  as  follows: 

•  Approval  of  Subsection  (b)  to 
section  116.115  ^,  as  submitted  July  22, 
1998;  and  December  9,  2002;  which 
incorporates  the  General  Provisions  that 
holders  of  Permits,  Special  Permits, 
Standard  Permits,  and  Special 
Exemptions  must  meet.  Subsection  (b) 
includes  provisions  relating  to 
notification  to  the  State  concerning  the 
progress  of  construction  and  start-up, 
requirements  for  sampling  and 
recordkeeping,  requirements  to  meet 
emissions  limits  specified  in  the  permit, 
requirements  concerning  maintenance 
of  emission  control,  and  compliance 
with  rules. 

•  Approval  of  paragraph  (b)(2)(F)(vi) 
(submitted  December  9,  2002)  which 
requires  that  a  person  who  certifies  and 
registers  a  Federally  enforceable 
emission  limitation  imder  section 
116.611  must  retain  all  records 
demonstrating  compliance  for  at  least 
five  years. 
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»On  September  18,  2002  (67  FR  58709),  EPA 
approved  section  116.110,  as  adopted  ]ime  17, 
1998.  We  did  not  approve  Sections  116.110(a)(2), 
(aM3),and(c). 

*  On  Septenber  18,  2002  (67  FR  58709),  EPA 
approved  section  116.115,  as  adopted  June  17, 
1998.  We  did  not  approve  Sections  116.115(b), 
(cM2)(A)(i),and(c)(2)(A)(u)(I). 

i  In  this  action,  we  are  not  approving  section 
116.115(b)(2MC)(iii).  This  provision  relates  to  Mass 
Emissions  Cap  and  Trade  Program  and  was  not 
adopted  in  the  submittals  that  we  are  approving  in 
this  action.  We  will  address  section 
lie.llS(b)(2)(CMiii)  in  a  separate  action. 


•  The  apove  provisions  meet  the 
requiremapts  of  40  CFR  51.163,  51.211, 
51.212,  aB  d  51.230.  See  the  TSD  for 
more  infofmation  concerning  how  these 
requiremoits  are  met. 

c.  Sectitin  116.116 — Changes  to 
Facilities.  We  are  approving  revisions  to 
section  IIB.116^,  which  Texas 
submitted  October  25, 1999  ';  and 
September  11.  2000;  as  follows: 

•  Approve  nonsubstantive  changes  to 
section  116.116(d)  and  (d)(l)-(2)  to 
change  thi  i  existing  reference  from 
"exempti(  rns  from  permitting"  to 
"^permits  ly  rule." 

•  Appr  >ve  nonsubstantive  changes  to 
section  11 6.116(c)(4)-{5)  to  correct  a 
cross  refei  ence  from  section  116.111(3) 
to  section  116.111(a)(2)(C). 

C.  Subchc  pter  F — Standard  Permits 

1.  What  Are  We  Approving? 

We  are  ipproving  the  following 
Sections  i  a  Subchapter  F  of  dlhapter 
116:  secti  >n  116.601— Types  of 
Standard  'ermits,  section  116.602 — 
Issuance  6f  Standard  Permits,  section 
116.603— jPublic  Participation  in 
Issuance  ( if  Standard  Permits,  section 
116.604—  Duration  and  Renewal  of 
Registrati  )ns  to  Use  Standard  Permits, 
section  i:  6.605 — Standard  Permit 
Amendm  mt  and  Revocation,  section 
116.606-  Delegation,  section  116.610 — 
Applicability,  section  116.611 — 
Registration  to  Use  a  Standard  Permit, 
section  i:  6.614 — Standard  Permit  Fees, 
and  sectidn  116.615 — CJeneral 
Conditio]  s. 


2.  What  Ii 


a  Standard  Permit? 


A  Stani  ard  Permit  is  a  permit  which 
is  adopte  1  under  Chapter  116, 
Subchapt  3r  F.  Subchapter  F  provides  an 
altematiw  process  for  approving  the 
construcdon  of  certciin  categories  of  new 
and  mod:  Red  sources  for  which  TCEQ 
has  adop  ed  a  Standard  Permit.  These 
provisior  s  provide  for  a  streamlined 
mechani!  m  for  approving  the 
construct  ion  of  certain  sources  within 
categorie  i  which  contain  numerous 
similar  s(  lurces. 

A  Standard  Permit  is  available  to 
sources  v  rhich  belong  in  categories  for 
which  T(  :EQ  has  adopted  a  Standard 
Permit  w  ider  Subchapter  F  of  Chapter 
116.  A  SI  wdard  Permit  is  not  available 


6  On  Sept  smber  18,  2002  (67  FR  58709),  EPA 
approved  s(  ction  116.116,  as  adopted  )ime  17, 

1998.  We  djd  not  approve  Sections  116.116(b)(3), 
(e),  and  (f). 

^  We  are  i  pproving  only  the  changes  to  .section 
116.116,  su  >mitted  October  25, 1999,  which  relate 
to  PBR.  Thi  i  includes  changes  to  section  116.116(d) 
and  (d)(l)H  2).  We  are  taking  no  action  on  changes 
to  section  l]l6.116(b)(3)-(4),  submitted  October  25, 

1999,  becav  se  these  provisions  do  not  relate  to  PBR 
or  to  Stand  rd  Permits.  We  will  address  section 
116.116(b)(  l)-(4)  in  a  separate  action. 


to  a  facility  or  group  of  facilities  which 
undergo  a  chaxqgewhich  constitutes  a 
new  major  source  or  major  modification 
imder  Title  I  of  the  Act,  part  C 
(Prevention  of  Significant  Deterioration 
of  Air  Quality)  or  part  D  (Nonattainment 
Review).  Such  major  source  or  major 
modification  must  comply  with  the 
applicable  permitting  requirements 
under  Chapter  116,  Subchapter  B, 
which  meet  the  new  source  review 
requirements  in  Titie  I,  part  C  or  part  D 
of  the  Act.  A  facility  which  qualifies  for 
a  Standard  Permit  must  also  comply 
with  all  applicable  provisions  of  section 
111  of  the  Act  (NSPS)  and  section  112 
of  the  Act  (NESHAP).  Furthermore,  a 
facility  which  qualifies  for  a  Standard 
Permit  must  comply  with  all  rules  and 
regulations  of  TCEQ. 

3.  Are  Texas'  Provisions  for  Standard     - 
Permits  Approvable? 

Texas'  Standard  Permits  are 
approvable  as  meeting  the  requirements 
of  subpart  I.  Subchapter  F  under 
Chapter  116  provides  the  requirements 
that  a  fecility  must  meet  to  qualify  for 
a  Standard  Permit.  Such  requirements 
include: 

•  Any  facility  or  group  of  facilities 
which  constitutes  a  new  major  source  or 
major  modification  under  part  C  or  D  of 
Titie  I  of  the  Act  must  be  permitted 
under  regulations  for  Nonattainment 
Review  or  Prevention  of  Significant 
Deterioration  of  Air  Quality.  Such 
sources  are  not  eligible  for  a  Standard 
Permit.  This  meets  40  CFR  51.165 
(Permit  requirements)  and  51.166 
(Prevention  of  significant  Heterioration 
of  air  quality). 

•  Sources  qualifying  for  a  Standard 
Permit  must  meet  all  applicable 
requirements  imder  section  111  of  the 
Act  (NSPS)  and  section  112  of  the  Act 
(NESHAP),  and  must  comply  with  all 
rules  of  TCEQ.  This  satisfies  the 
requirements  of  40  CFR  51.160(d)  which 
requires  that  approval  of  any 
construction  or  modification  must  not 
affect  the  responsibility  of  the  owner  or 
operator  to  comply  witii  applicable 
portions  of  the  control  strategy. 

•  Subchapter  F  includes  all  the 
administrative  requirements  which 
sypport  the  issuance  and  enforcement  of 
a  Standard  Permit.  This  includes 
registration  of  emissions  which  limit  a 
source's  PTE  and  Recordkeeping,  which 
requires  each  source  subject  to  a 
Standard  Permit  to  maintain  records 
sufficient  to  demonstrate  compliance 
with  all  conditions  of  the  applicable 
Standard  Permit.  These  provisions 
satisfy  the  requirements  in  40  CFR 
51.163  which  requires  the  plan  to 
contain  the  administrative  procedures 
that  will  be  followed  in  making  the 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14,  2003 /Rules  and  Regulations  64547 


detennination  under  40  CFR  51.160(a). 
These  provisions  also  meet  the 
requirements  of  40  CFR  51.211  which 
require  the  owner  or  operator  to 
maintain  records  and  to  periodically 
report  to  the  State  the  nature  and 
amoimts  of  emissions  and  information 
necessary  to  determine  whether  a  source 
is  in  compliance. 

•  All  Standard  Permits  are  adopted  or 
revised  through  the  process  described  in 
Sections  116.601-116.605.  Such  new  or 
revised  Standard  Permits  must  imdergo 
public  notice  and  a  30-day  comment 
period,  and  TCEQ  must  address  all 
conunents  receivfed  from  the  public 
before  finalizing  its  action  to  issue  or 
revise  a  Standard  Permit.  This  meets  the 
requirements  of  40  CFR  51.161  which 
requires  the  permitting  authority  to 
provide  for  opportunity  for  public 
conunent  on  the  information  submitted 
and  the  State's  analysis  of  the  effect  on 
construction  or  modification  on  ambient 
airquality. 

The  TSD  contains  further  information 
on  how  Subchapter  F  of  Chapter  116 
meets  the  requirements  of  subpart  I. 

4.  What  Sections  in  Subchapter  F  Are 
We  Not  Approving  in  This  Action? 

We  are  not  approving  the  following 
Sections  in  Subchapter  F:  section 
116.617-^tandard  Permits  for  Pollution 
Control  Projects,  section  116.620 — 
Installation  and/or  Modification  of  Oil 
and  Gas  Facilities,  and  section 
116.621— Municipal  Solid  Waste 
Lcindfills.  Approval  of  these  sections  is 
not  necessary  for  our  approval  of  Texas' 
PBR  and  Standard  Permits  regulations 
submitted  to  EPA  on  December  9,  2002. 
Sections  116.617, 116.620,  and  116.621 
will  be  addressed  in  a  separate  action. 

As  stated  previously,  we  are 
approving  changes  which  Texas 
submitted  December  9,  2002,  some  of 
which  address  the  deficiencies  that  we 
identified  in  our  January  7,  2002,  NOD. 
In  that  submittal,  Texas  submitted 
revisions  to  section  116.611 — 
Registration  to  Use  a  Standard  Permit. 
Section  116.611  is  part  of  Subchapter 
F — Standard  Permits.  To  date,  we  have 
not  approved  the  provisions  relating  to 
Standard  Permits,  including  the  earlier 
submittals  of  section  116.611.  Section 
116.611  is  part  of,  and  dependent  upon, 
other  provisions  of  Subchapter  F,  and 
consequently  section  116.611  cannot 
stand  alone.  Therefore,  we  must 
approve  other  provisions  of  Subchapter 
F.  including  the  earlier  submittals  of 
section  116.611,  which  contain  the 
process  by  which  Texas  issues  and 
modifies  Standard  Permits  when  we 
approve  the  revisions  to  section  116.611 
which  Texas  submitted  December  9, 
2002. 


In  order  to  approve  section  116.611, 
we  are  addressing  the  provisions  of 
Subchapter  F  which  include  the  process 
for  issuing  and  modifying  Standard 
Permits.  We  are  approving  the 
provisions  for  issuing  and  modifying 
Standard  Permits  wl^ch  are  found  in 
Sections  116.601-116.606, 116.610- 
116.611,  and  116.614-116.615. 

Sections  116.617, 116.620,  and 
116.621  are  specific  permits  that  Texas 
has  issued.  These  Sections  do  not 
include  any  provisions  relating  to  the 
process  by  which  they  (or  any  Standard 
Permit)  must  be  issued  or  modified.  The 
Sections  which  address  the  process  for 
issuing  and  modifying  Standard  Permits 
(as  identified  above)  are  not  dependent 
on  the  provisions  of  Sections  116.617, 
116.620,  and  116.621,  and  can  be 
implemented  without  the  approval  of 
Sections  116.617, 116.620,  and  116.621. 
Thus,  today's  final  action  does  not 
include  action  on  Sections  116.617, 
116.620,  and  116.621.  We  are  also 
taking  no  action  today  on  section 
116.601(a)(1)  which  contains  cross- 
references  to  Sections  116.617, 116.620, 
and  116.621.  We  will  review  and  take 
appropriate  action  on  Sections  116.617, 
116.620,  and  116.621.  as  well  as  section 
116.601(a)(1),  separately. 

In  addition,  we  are  taxing  no  action 
on  section  116.610(d).  Subsection  (d)  of 
section  116.610  addresses  projects 
subject  to  Subchapter  C  of  Chapter  116 
(relating  to  Hazardous  Air  Pollutants: 
Regulations  Governing  Constructed  or 
Reconstructed  Major  Sources  (FCAA, 
§  112(g)).  We  have  not  completed  our 
review  of  the  provisions  of  Subchapter 
C.  We  will  address  Subchapter  C  and 
other  provisions  referring  to  Subchapter 
C  (including  section  116.610(d))  in  a 
separate  action. 

V.  Final  Action  Concerning  Chapter 
122 — Federal  Operating  Permits 

A.  What  Are  We  Approving? 

We  are  approving  section  122.122 — 
Potential  to  Emit,  as  submitted 
December  9,  2002. 

B.  Is  Section  122.122  Approvable? 

Section  122.122  contains  provisions 
by  which  a  soiuce  may  register  and 
certify  limitations  on  its  production  and 
operation  which  would  limit  its  PTE 
below  the  level  of  a  "major  soiuce"  as 
defined  under  40  CFR  70.2.  Texas 
revised  the  rule  to  address  a  deficiency 
identified  in  the  NOD.  The  changes  that 
were  made  and  our  evaluation  of  why 
the  changes  are  approvable  are 
discussed  in  section  n  of  this  preamble. 

VI.  Summary  of  Today's  Final  Action 

We  are  approving  revisions  of  the 
Texas  SIP  to  address  Texas'  SIP 


submittal  dated  December  9,  2002.  This 
includes  Sections  106.6,  revisions  to 
sectioh  116.115,  and  Sections  116.611 
and  122.122.  These  SIP  revisions  relate 
to  Texas'  programs  for  PBR,  Standard 
Permits,  and  Operating  Permits. 

The  regulations  allow  a  source  to 
limit  its  PTE  of  a  pollutant  below  the 
level  of  a  major  source  defined  in  the 
Act.  This  includes  regulations  which 
Texas  revised  to  allow  an  owner  or 
operator  of  a  soiuce  to  register  and 
certify  restrictions  and  limitations  that 
the  owner  or  operator  will  meet  to 
maintain  its  PTE  below  the  major  source 
threshold.  The  changes  require  the 
owner  or  operator  to  submit  the  certified 
registrations  to  the  Executive  Director  of 
TCEQ,  the  appropriate  TCEQ  regional 
office,  and  to  all  local  air  pollution 
control  agencies  having  jurisdiction 
over  the  site.  The  changes  to  section 
122.122  satisfactorily  address  the  NOD 
by  making  the  PTE  limits  in  the  certified 
registrations  practically  and  Federally 
enforceable. 

We  are  also  approving  other 
provisions  of  Chapters  106  and  116 
which  incorporate  Texas'  regtilations  for 
PBR  and  Standard  Permits  that  Texas 
subnutted  to  EPA  on  April  29, 1994; 
August  17, 1994;  September  20, 1995; 
April  19,  1996;  May  21,  1997;  July  22, 
1998;  October  25,  1999;  January  3,  2000; 
September  11,  2000;  July  25,  2001;  and 
December  9,  2002. 

Vn.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211,, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seg.).  Because  this     ' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 
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This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  (nore 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fitim 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the.  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
notimpose  an  information  collection 
burden  \mder  the  provisions  of  the 
Paperwork  Reduction  Acf  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Busines^  Regulatory  Enforcement 
Fairness, Act  of  1996,  generally  provides 
that  befcp-e  a  rule  may  take  effect,  the 
agency  dromulgating  the  rule  must 
submit  ajrule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  UAited  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S.  * 
Senate,  me  U.S.  House  of 
Represei^tatives,  and  the  Comptroller 
General  6f  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  I  lays  after  it  is  published  in  the 
Federal  1  legister.  This  action  is  not  a 
"major  r  lie"  as  defined  by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  actic  n  must  be  filed  in  the  United 
States  C<  urt  of  Appeals  for  the 
appropriite  circuit  by  January  13,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposed  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)[) 

List  of  Si  ibjects  in  40  CFR  Part  52 

Enviro  omental  protection.  Air 
pollutior  control.  Carbon  monoxide, 
Hydrocaj  bons,  Intergovernmental 
relations  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  Matter,  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides,  volatile  organic  compounds. 

Dated:  itovember  5,  2003. 
Richard  I ,  Greene, 
Regional  i  idministmtor,  Region  6. 
m  Part  52  Chapter  I,  Title  40  of  the  Code 
of  Feden  1  Regulations  is  amended  as 
follows: 

PART  S2|-{AMENDED] 

■  1.  The  luthority  citation  for  part  52 
continue  s  to  read  as  follows: 


State  citation 


Title  /  Subject 


Section  101.363  Program  Audits  and  Reports  .. 


Section  106.1  Purpose 


Authority:  42  U.S.C  7401  et  seq. 
Subpart  SS— Tmcas 

■  2.  The  table  in  §  52.2270(c)  entitled 
"EPA  Approved  Regulations  in  the 
Texas  SIP"  is  amended  as  follows: 

■  (a)  Under  Chapter  161,  Subchapter  H, 
immediately  fbllowlng  section  101.363, 
by  adding  a  new  centered  heading 
"Chapter  106— Permits  by  Rule" 
followed  by  a  centered  heading 
"Subchapter  A — General 
Requirements,"  followed  by  new  entries 
for  Sections  106.1. 106.2, 106.4,  106.5, 
106.6, 106.8.  and  106.13; 

■  (b)  Under  Chapter  116  (Reg  6),  by 
removing  the  existing  entry  for  section 
116.6,  Exemptions; 

■  (c)  Under  Chapter  1 16  (Reg  6), 
Subchapter  A,  immediately  following 
section  ll6.12,  by  adding  a  new  entry  for 
section  116.14; 

■  (d)  Under  Chapter  116  (Reg  6), 
Subchapter  B,  Division  1,  by  revising  the 
existing  entries  for  Sections  116.110, 
116.115,  and  116.116; 

■  (e)  Under  Chapter  116  (Reg  6), 
Subchapter  B,  Division  7,  immediately 
following  section  116.170,  by  adding  a 
new  centered  heading  "Subchapter  F — 
Standard  Permits"  followed  by.new 
entries  for  Sections  116.601, 116.602, 
116.603,  116.604, 116.605,  116.606, 
116.610, 116.611, 116.614,  and  116.615; 
and 

■  (f)  Under  Chapter  118  (Reg  8), 
immediately  following  section  118.6,  by 
adding  a  new  centered  heading  entitled 
"Chapter  122 — Federal  Operating 
Permits  Program"  followed  by  a  new 
centered  heading  entitled  "Subchapter 
B — ^Permit  Requirements"  followed  by  a 
new  centered  heading  "Division  2 — 
Applicability,"  followed  by  a  new  entry 
for  section  122.122.' 

The  additions  and  revisions  read  as 
follows: 


§52.2270 


(c) 


identification  of  plan. 

*        *        * 


EPA-Approv  ED  Regui-ations  in  the  Texas  SIP 


{ late  ap- 

pr(  val  /  sut^ 

nr  ittal  date 


EPA  approval  date 


Explanation 


09/26/01     1 1/04/01 ,  66  FR  57260 
Chbpter  106— Permito  by  Rule 


Sulich^pter  A— General  Requlremefits 

08/09/00    1 1/1 4/03  [and  page  number] 
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ERAhApproved  Regulatkdns  in  the  Texas  SIP— Continued 


State  citation 


Title  /  Subiect 


Section  106.2  Applicability 

Section  106.4  Requirements  for  Permitting 

by  Rule. 

Section  106.5  Public  Notice  

Section  106.6  Registration  of  Emissions 

Section  106.8 RecordJceeping  

Section  106.13 References  to  Standard  Ex- 
emptions and  Exemptions 
from  Permitting. 


State  ap- 
proval/sut>- 
mittal  date 


EPA  approval  date 


08/09/00  1 1/14/03  [and  page  number] 

03/07/01  1 1/14/03  [and  page  number] 

09/02/99  11/14/03  [and  page  number] 

1 1/20/02  1 1/14/03  [and  page  number] 

10/10/01  1 1/14/03  [and  page  number] 

08/09/00  1 1/14/03  [and  page  number] 


Explanation 


Chapter  116  (Reg  6)-Control  of  Air  Pollutkm  by  Permtts  for  New  Construction  or  Modification 

Subchapter  A— Definitions 


Section  116.12  Nonattainment  Review  Defini- 
tions. 
Section  116.14  "Standard  Pennit  Definitions  .. 


Section  116.110  Applicability 


02/24/99     07/17/00,  65  FR  43994  

06/1 7/98    1 1/14/03  [and  page  number]  .. 
Subchapter  B— New  Source  Review  Permits 

Division  1— Pennit  Application 

08«)9/00    1 1/14/03  [and  page  number]  .. 


Section  116.115  General  and  Special  Condi- 
tions. 
Section  116.116  Changes  to  Facilities 


Sectiorti  16.170  Applicability  of  Reduction 

Credits. 


1 1/20/02    1 1/14/03  [and  page  number] 
08/09/00    1 1/14/03  [and  page  number] 

06/17/98    09/18/02,  67  FR  58709  


Section  116.601  Types  of  Standard  Pemilts 

Section  116.602  Issuance  of  Standard  Pemnits 

Section  116.603  Public  Participation  in 

Issuance  of  Standard  Per- 
mits. 

Section  116.604  Duration  and  Renewal  of  Reg- 
istrations to  Use  Standard 
Permits. 

Section  116.605  ." Standard  Permit  Amendment 

and  Revocation. 

Section  116.606  Delegation  

Section  116.610  Applicability 


SulKshapter  F— Standard  Permits 

1 2/1 6/99    11/1 4/03  [and  page  number] 

1 2/1 6/99    1 1  /1 4/03  [and  page  number] 
08/09/00    1 1/14/03  [and  page  number] 


Section  116.611  Registration  to  Use  a  Stand- 
ard Permit. 

Section  116.614  Standard  Pemriit  Fees  

Section  116.615  General  Conditions 


1 2/1 6/99  11/1 4/03  [and  page  number] 

1 2/1 6/99  1 1  /1 4/03  [and  page  number] 

1 2/1 6/99  1 1  Al  4/03  [and  page  number] 

12/16/99  1 1/14/03  [and  page  number] 

1 1/20/02  1 1/14/03  [and  page  number] 

1 2/1 6/99  11/1 4/03  [and  page  number] 

06/1 7/98  1 1/14/03  [and  page  number] 


The  SIP  does  not  include  sections 
116.110(a)(3),  (a)(5).  and  (c). 

The  SIP  does  not  include  sections 
116.115(b)(2)(C)(iii)  and  (c)(2)(B)(ii)(l). 

The  SIP  does  not  include  sections 
1,16.1 16(b)(3),  (b)(4),  (e),  and  (f). 


The    SIP    does    not    include    section 
116.170(2). 


The    SIP    does    not    include    section 
116.170(a)(1). 


The    SIP    does    not    include    section 
116.610(d). 


Section  118.6  Texas  Air  Pollution  Episode 

Contingency  Plan  and 
Emergency  Management 
Center. 


03/05/00    07/26/00 


Section  122.122  Potential  to  Emit 


Chapter  122— Federal  Operating  Permits  Program 
Suttchapter  B— PermK  Requirements 

Division  2— Appiicabiiity 

11/20/02    11/14/03  and  page  number  . 
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[FR  Doc.  03-28416  Filed  11-13-03;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-7586-9] 

Colorado:  Final  Authorization  of  State 
Hazardoua  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Immediate  final  rule. 

summary:  Colorado  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  determined  that 
these  changes  satisfy  all  requirements 
needed  to  qualify  for  Final  authorization 
and  is  authorizing  the  State's  changes 
through  this  immediate  final  action.  We 
are  publishing  this  rule  to  authorize  the 
changes  without  a  prior  proposal 
because  we  believe  this  action  is  not 
controversial.  Unless  we  receive  written 
comments  which  oppose  this 
authorization  during  the  comment 
period,  the  decision  to  authorize 
Colorado's  changes  to  their  hazardous 
waste  program  Will  take  effect.  If  we 
receive  comments  that  oppose  this 
action,  we  will  publish  a  document  in 
the  Federal  Re^ster  withdrawing  this 
rule  before  it  takes  effect,  and  a  separate 
document  in  the  proposed  rules  section 
of  this  Federal  Register  will  serve  as  a 
proposal  to  authorize  the  changes. 
DATES:  This  Final  authorization  will 
become  effective  on  January  13,  2004 
unless  EPA  receives  adverse  written 
comment  by  December  15,  2003.  If  EPA 
receives  such  conunent,  it  will  publish 
a  timely  withdrawal  of  this  Immediate 
Final  Rule  in  the  Federal  Register  and 
inform  the  public  that  this  authorization 
will  not  take  effect. 
ADDRESSES:  Copies  of  the  Colorado 
program  revision  applications  and  the 
materials  which  EPA  used  in  evaluating 
the  revisions  are  available  for  inspection 
and  copying  at  the  following  locations: 
EPA  Region  8,  from  7  AM  to  3  PM,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466.  contact:  Kris  Shurr,  phone 
number:  (303)  312-6139,  e-mail: 
shiuT.kris@epa.gov  or  CDPHE,  from  8 
AM  to  4  PM,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80222-1530, 
contact:  Randy  Perila,  phone  number 
(303)  692-3364.  Send  written  comments 
to  Kris  Shurr.  8P-HW,  U.S.  EPA,  Region 
8.  999  18th  Street,  Suite  300,  Denver, 
Colorado  80202-2466,  phone  number: 


(303)  3i:  1-6139  or  electronically  to 
shurr.kn  s@epa.gov. 

FOR  RIRl  HER  INFORMA-nON  CONTACT:  Kris 
Shurr,  8f-HW,  U.S.  EPA,  Region  8,  999 
18th  Str«et,  Suite  300,  Denver,  Colorado 
80202-2166,  phone  number:  (303)  312- 
6139  or  i  hurr.kris@epa.gov. 
SUPPlfM  ENTARY  INFORMATION: 

A.  Why .  \ie  Revisions  to  State 
Prograni  i  Necessary? 

States  which  have  received  Final 
authoriz  ition  from  EPA  imder  RCRA 
section  ^6(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  Itss  stringent  than  the  Federal 
programJ  As  the  Federal  program 
changes,! States  must  change  their 
program!  and  ask  EPA  to  authorize  the 
changes.jChanges  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  tjpeir  programs  because  of 
changes  |o  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  becisions  Have  We  Made  in 
This  Rufe? 

We  CO  iclude  that  Colorado's 
applicatj  on  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatoi  y  requirements  established  by 
RCRA.  T  lerefore,  we  grant  Colorado 
Final  aul  horization  to  operate  its 
hazardoi  is  waste  program  with  the 
changes  lescribed  in  the  authorization 
applicati  ons.  Colorado  has 
responsi  jility  for  permitting  Treatment, 
Storage,  md  Disposal  Facilities  (TSDFs) 
within  it  5  borders,  except  in  Indian 
Country,  and  for  carrying  out  the 
aspects  c  f  the  RCRA  program  described 
in  its  rev  ised  program  application, 
subject  t )  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  lequirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  tike  effect  in  authorized  States 
before  they  are  authorized  for  the 
requiren  ents.  Thus,  EPA  will 
impleme  nt  those  requirements  and 
prohibit]  ons  in  Colorado,  including 
issuing  J  ermits,  until  Colorado  is 
authoriz  sd  to  do  so.    ^ 

C.  What  [s  the  Efifect  of  Today's 
Authori]  ation  Decision? 

This  d  jcision  means  that  a  facility  in 
Coloradc  subject  to  RCRA  will  now 
have  to  c  omply  with  the  authorized 
State  recfuirements  instead  of  the 
equival^t  Federal  requirements  in 


order  to  comply  with  RCRA.  Colorado 
has  enforcement  responsibilities  under 
its  State  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007.  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

•  Conduct  inspections;  require 
monitoring,  tests,  analyses,  or  reports; 

•  Enforce  RCRA  requirements; 
suspend  or  revoke  permits;  and, 

•  Take  enforcement  actions  regardless 
of  whether  Colorado  has  taken  its  own 
actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  commimity  because  the 
regulations  for  which  Colorado  is  being 
authorized  by  today's  action  are  already 
effective  and  are  not  changed  by  today's 
action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change.  We  are 
providing  an  opportunity  for  the  public 
to  comment  now.  In  addition  to  this 
rule,  in  the  proposed  rules  section  of 
today's  Federal  Register  we  are 
publishing  a  separate  document  that 
proposes  to  authorize  the  State  program 
changes. 

E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportxmity 
to  comment,  therefore,  if  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

If  we  receive  comments  that  oppose 
only  the  authorization  of  a  particuleir 
change  to  the  Colorado  hazardous  waste 
program,  we  will  withdraw  that  part  of 
this  nde  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  becotne  effective  and  which  part  is 
being  withdrawn. 

F.  What  Has  Colorado  Previously  Been 
Authorized  Cor? 

Colorado  initially  received  Final 
authorization  on  October  19, 1984, 
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effective  November  2,  1984  (49  FR  ; 
41036)  to  implement  the  RCRA 
hazardous  waste  management  program. 
We  granted  authorization  for  changes  to 
their  program  on  October  24,  1986, 
effective  November  7, 1986  (51  FR 
37729);  May  15,  1989,  effective  July  14. 
1989  (54  FR  20847);  May  10,  1991, 
effective  July  9, 1991  (56  FR  21601);  and 
April  7, 1994,  effective  June  6.  1994  (59 
FR  16568). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

Colorado  submitted  a  final  complete 
program  revision  applications  on 
December  31.  2002.  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  an  immediate  final  decision, 
subject  to  receipt  of  written  comments 
that  oppose  this  action,  that  Colorado's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
authorization.  Therefore,  we  grant 
Colorado  Final  authorization  for  the 
following  program  changes  (the  Federal 
Citation  followed  by  the  anailog  from  the 
Code  of  Colorado  Regulations  (6  CCR 
7007-3),  revised  through  September  1, 
2002):  Delisting  [54  FR  27114,  6/27/89] 
(Checklist  17B.l)/260.22(b);  Usting  of 
Spent  Pickle  Liquor  (K062)  [52  FB 
28697,  8/3/87]  (Checklist  26.2)/261.32: 
Corrective  Action  for  Injection  Wells  [52 
FR  45788, 12/1/87]  (Checklist  44C) 
265.1(c)(2)  and  100.21(b)(3)(i); 
Identification  and  Listing  of  Hazardous 
Waste;  Technical  Correction  [53  FR 
27162,  7/19/88]  (Checklist  47)/261.5(e) 
and  261.5(f)(2);  Farmer  Exemptions; 
Technical  Corrections  [53  FR  27164,  7/ 
19/88]  (Checklist  48)/262.10(b), 
262.10(d),  264.1(g)(4),  265.1(c)(8),  and 
100.10(a)(2);  Identification  and  Listing 
of  Hazardous  Waste;  Treatability 
Studies  Sample  Exemption  [53  FR 
27290.  7/19/88]  (Checklist  49)/260.10 
and  261.4(e)  &  (f);  Identification  and 
Listing  of  Hazardous  Waste;  Removal  of 
Iron  Dextran  from  the  List  of  Hazardous 
Wastes  Identification  and  Listing  of 
Hazardous  Waste  [53  FR  43878. 10/31/ 
88]  (Checklist  56)/261.33(0  and  Part 
261.  Appendix  Vni;  Identification  and 
Listing  of  Hazardous  Waste;  Removal  of 
Strontivmi  Sulfide  the  List  of  Hazardous 
Wastes  [53  FR  43881. 10/31/88] 
(Checklist  57)/261. 33(e)  and  Part  261. 
Appendix  VIII;  Testing  &  Monitoring 
Activities  [54  FR  40260.  9/29/89] 
(Checklist  67)/260.11(a)  and  Part  261. 
Appendix  HI;  Reportable  Quantity 
Adjustment  Methyl  Bromide  Production 
Wastes  [54  FR  41402. 10/6/89] 
(Checklist  68)/261.32  and  Part  261. 
Appendices  HI  &  VII;  Reportable 
Quantity  Adjustment  [54  FR  50968, 11/ 


11/89]  (Checklist  69)/261.31  and  Part 
261.  Appendices  VII  &  VIII'.  Changes  to 
Part  124  Not  Accoimted  for  by  Present 
Checklists  [48  FR  14146,  4/1/83;  48  FR 
30113,  6/30/83;  53  FR  28118.  7/26/88; 
53  FR  37396,  9/26/88;  and  54  FR  00246, 
1/4/89]  (Checklist  70)/100.12(a)  &  (c), 
100.500(a).  100.60(a).  (c)(1)  &  (3).  &  (d). 
and  100.502(c);  Modification  of  F019 
Listing  [55  FR  05340,  2/14/90] 
(Checklist  72)/261.31;  Testing  & 
Monitoring  Activities;  Technical 
Corrections  [55  FR  08948.  3/9/90] 
(Checklist  73)/260.11(a)  and  Part  261, 
Appendix  Ill/Tables  2  &  3;  Listing  of 
1 , 1  -Dimethylhydrazine  Production 
Wastes  [55  FR  18496,  5/2/90]  (Checklist 
75)/261.32  and  Part  261,  Appendices  ffl 
&  VII;  Criteria  for  Listing  Toxic  Wastes; 
Technical  Amendment  [55  FR  18726,  5/ 
4/90]  (Checklist  76)/261. 11(a)(3);  HSWA 
Codification  Rule,  Double  Liners; 
Correction  (55  FR  19262.  5/9/90] 
(Checklist  77)/264.221(c)  and 
264.301(c);  Organic  Air  Emission 
Standards  for  Process  Vents  & 
Equipment  Leaks  (55  FR  25454,  6/21/ 
90]  (Checklist  79)/260.11(a),  261.6(c)  & 
(d),  264.13(b)(6),  264.15(b)(4),  264.73(b), 
264.77(c)  &  (d),  264.1030-1079, 
265.13(b)(6),  265.15(b)(4),  265.73(b)(3)  & 
(6),  265.77(d)  &  (e),  265.1030-1079,  and 
100.41(a)  &  (b);  Toxicity  Characteristic; 
Hydrocarbon  Recovery  Operations  [55 
FR  40834, 10/5/90;  56  FR  03978,  2/1/91; 
and  56  FR  13406,  4/2/91]  (Checklists  80, 
80.1,  and  80.2)/261.4(b)(ll);  Petroleum 
Refinery  Primary  &  Secondary  Oil/ 
Water/Solids  Separation  Sludge  Listings 
(F037  &  F038)  [55  FR  46354, 11/2/90 
and  55  FR  51707,  12/17/90]  (Checklists 
81  &  81.1)/261.31(a)  &  (b)  and  Part  261, 
Appendix  VII;  Toxicity  Characteristic: 
Chlorofluorocarbon  Refrigerants  [56  FR 
05910,  2/13/91]  (Checklist  84)/ 
261.4(b)(l2);  Removal  of  Strontium 
Sulfide  from  the  List  of  Hazardous 
Wastes;  Technical  Amendment  [56  FR 
07567,  2/25/91]  (Checklist  86)/261.33(e) 
and  Part  261.  Appendix  VIII;  Organic 
Air  ^mission  Standards  for  Process 
Vents  &  Equipment  Leaks;  Technical 
Amendment  [56  FR  19290.  4/26/91] 
(Checklist  87)/264. 1030(a)  &  (b). 
264.1033(f)(3).  264.1035(f)(3). 
264.1035(b)(4)(ii),  264.1052(b)(1), 
265.13(b)(6),  265.73(b)(3),  265.1030(b); 
265.1034(c)(l)(vi),  265.1035(b)(4)(ii), 
265.1035(c)(5),  265.1052(e)(3), 
265.1064(c).  100.41(b)(ll)(iv)(B),  and 
100.41(b)(12)(v)(B);  Administrative  Stay 
for  K069  Listing  [56  FR  19951.  5/1/91] 
(Checklist  88)/261.32;  Revision  to  the 
Petroleum  Refining  Primary  & 
Secondary  Oil/Water/Solids  Separation 
Sludge  Listings  (F037  &  F038)  [56  FR 
21955.  5/13/91]  (Checklist  89)/ 
261.31(e);  Exports  of  Hazardous  Waste; 


Technical  Correction  [56  FR  43704.  9/4/ 
91]  (Checklist  97)/262.53(b)  and 
262.56(b);  Liners  &  Leak  Detection 
Systems  for  Hazardous  Waste  Land 
Disposal  Units  [57  FR  03462,  1/29/92] 
(Checklist  100)/260.10,  264.15(b)(4). 
264.19,  264.73(b)(6).  264.221(c).  (d).  (f) 
&  (g)-(i),  264.222(a)  &  (b).  264.223(a)- 
(c),  264.226(d),  264.228(b),  264.251(c)- 
(k),  264.252(a)  &  (b),  264.253(a>-(c). 
264.254(c).  264.301(c).  (d).  &  (f}-(k), 
264.302(a)-(c),  264.304(a)-(c), 
264.310(b),  265.15(b)(4),  265.19(a)-(d). 
265.73(bK6).  265.221(a).  (c).  (f)  &  (g). 
265.222(a)-(c),  265.224(a)-(c), 
265.226(b),  265.228(b),  265.254, 
265.255(aHc),  265.259(a)-(c).  265.260. 
265.301(a).  (c)  &  (f}-(i).  265.302(a)-(d).    . 
265.303(a)-(c),  265.304(a)-(c). 
265.310(b),  100.46(a).  100.41(b),  and 
100.63,  Appendix  I;  Hazardous  Debris 
Case-by-Case  Capacity  Variance  [57  FR 
20766,  5/15/92]  (Checklist  103)/ 
268.35(e);  Used  Oil  Filter  Exclusion  [57 
FR  21524,  5/20/92]  (Checklist  104)/ 
261.4(b)(13);  Recycled  Coke  By-Product 
Exclusion  [57  FR  27880,  6/22/92] 
(Checklist  105)/261.4(a)(ll);  Lead- 
bearing  Hazardous  Materials  Case-by- 
Case  Capacity  Variance  [57  FR  28628,  6/ 
26/92]  (Checklist  106)/268.35(c);  Used 
Oil  Filter  Exclusion:  Technical 
Corrections  [57  FR  29220,  7/1/92] 
(Checklist  107)/261.4(b)(13);  Toxicity 
Characteristics  Revisions;  Technical 
Corrections  [57  FR  30657,  7/10/92] 
(Checklist  108)/261.4(b)(6)(ii), 
261.4(b)(9),  and  265.301(d)(1);  Coke  By- 
products Listings  [57  FR  37284,  8/18/ 
92)  (Checklist  110)/261.4(a)(ll),  261.32, 
and  Part  261,  Appendix  VII;  Chlorinated 
Toluene  Production  Waste  Listing  [57 
FR  47376, 10/15/92]  (CheckUst  115)/ 
261.32  and  Part  261.  Appendix  VII; 
Hazardous  Soil  Case-by-Case  Capacity 
Variance  [57  FR  47772. 10/20/92] 
(Checklist  116)/268.35(c)-(e);  Toxicity 
Characteristic  Amendment  [57  FR 
23062.  6/1/92)  (Checklist  117B)/ 
261.3(a)(2)(i);  Uquids  in  Landfills  H  [57 
FR  54452. 11/18/92)  (Checklist  118)/ 
264.13(c)(3).  264.314(a). 
264.314(c)(l)(ii),  264.314(e).  264.316(b) 
&  (c).  265.13(c)(3),  265.314(a), 
265.314(b)(l)(ii).  265.314(f).  and 
265.316(b)  &  (c);  Toxicity  Characteristic 
Revision;  TCLP<k>rrection  (57  FR 
55114,  11/24/92  &  58  FR  06854.  2/2/93] 
(Checklists  119  &  119.1)/Part  261. 
Appendix  II;  Wood  Preserving; 
Revisions  to  Listings  &  Technical 
Requirements  [57  FR  61492. 12/24/92) 
(Checklist  120)/261.31(a)/table. 
264.570(a)  &  (c).  264.571(a)  &  (b). 
264.572  thru  264.572(b).  264.573(a).  (b). 
&  (i).  265.440(a)  &  (c).  265.441(a)  &  (b). 
265.442  thru  (b).  and  265.443(a).  (b).  ft 
(i);  Land  Disposal  Restrictions:  Renewal 
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of  the  Hazardous  Waste  Debris  Case-by- 
Case  Capacity  Variance  (58  FR  283506, 
5/14/93]  (Checklist  123)/268.35(e);  Land 
Disposal  Restrictions  for  Ignitable  & 
Corrosive  Characteristic  Wastes  Whose 
Treatment  Standards  Were  Vacated  [58 
FR  29860,  5/24/93]  (Checklist  124)/ 
264.1(g)(6),  265.1(c)(10),  268.1(e)(4)  & 
(5),  268.2(i),  268.7(a)  &  (b),  268.9(a), 
268.37(a)  &  (b),  268.40(b),  268.41(a)/ 
table  CCWE,  268.42(a)/table  2. 
268.43(a)/table  CCW,  and  100.64, 
Appendix  I;  Testing  &  Monitoring 
Activities  (58  FR  46040,  8/31/93  and  59 
FR 47980.  9/19/94]  (Checklists*! 26  and 
126.1)/260.11(a),  260.22(d)(l)(i), 
261.22(a),  261.24(a),  Part  261, 
Appendices  D,  m,  &  X,  264.190(a), 
264.314(d),  265.190(a),  265.314(d), 
268.7(a),  268.40(a),  268.41(a),  Part  268, 
Appendices  I  &  IX,  100.47(a), 
100.41(b){5)(iii)(3)  &  (4).  and 
100.22(c)(2)(ii)(A)(3)  &  (4);  Wastes  From 
the  Use  of  Chlorophenolic  Formulations 
in  Wood  Siuface  Protection  [59  FR 
00458, 1/4/94]  (Checklist  128)/260.11(a) 
and  Part  261,  Appendix  VIII;  Revision  of 
Conditional  Exemption  for  Small  Scale 
Treatability  Studies  [59  FR  08362,  2/18/ 
94]  (Checklist  129)/261.4(e)(2)  &  (3),  and 
261.4(f)(3).  (4),  &  (6);  Recordkeeping 
Instructions:  Technical  Amendment  [59 
FR  13891,  3/24/94]  (ChectJist  131)/Part 

264,  Appendix  I/tables  1  &  2  and  Part 

265,  Appendix  I/table  1  &  2;  Wood 
Siuface  Protection;  Correction  (59  FR 
28484,  6/2/94]  (Checklist  132)/ 
260.11(a);  Letter  of  Credit  Revision  [59 
FR  29958,  6/10/94]  (Checklist  133)/ 
266.18(e)  &  (1);  Correction  of  BeryUium 
Powder  (P015)  Listing  [59  FR  31551,  6/ 
20/94]  (Checklist  134)/261.33(e),  Part 
261,  Appendix  VIII,  268.42(a)/table  2, 
261.3(c)(2)(ii)(B),261.4(a)(13). 
261.6(a){3)(iii),  (v)&(vi),and 
267.30(b)(2);  Recovered  Oil  Exclusion 
(59  FR  38536,  7/28/94]  (Checklist  135)/ 
261.3(c)(2)(ii)(B),261.4(a)(13). 
261.6(a)(3)(iv)-(vi),  and  267.30(b)(2); 
Universal  Treatment  Standards  & 
Treatment  Standards  for  Organic 
Toxicity  Characteristic  Wastes  &  Newly 
Listed  Wastes  [59  FR  47982,  9/19/94 
and  60  FR  00242,  3/3/95]  (Checklists 
137  &  137.1)/260.30  intro  &  (b), 
260.31(a)  &  (b),  260.32  intro,  260.33 
mtro-(b),  261.2(e)(l)(iii).  264.1(g)(6), 
265.1(c)(10).  267.23(a),  268.1(e)(4)  &  (6), 
268.2(g)  &  (i),  268.7(a),  268.7(b)(4)(ii)  & 
(5)(iv),  268.7(d)  &  (d)(1),  268.9(a), 
268.9(d),  268.38(aHe),  268.46(a)-{f), 
268.40/table,  268.41  &  table  CCWE, 
268.42,  268.42(a),  268.42(a)/tables  1-3. 
268.42(c)(2),  268.42(d),  268.43,  268.43/ 
table  CCW,  268.45(b)(2),  268.46, 
268.48(a),  268.48/table  UTS,  and  Part 
268  Appendix  IV,  V,  &  X;  Testing  & 
Monitoring  Activities  Amendment  I  (60 


FR  03089 ,  1/13/95]  (Checklist  139)/ 
260.11(a)  Carbamate  Production 
Identifies  tion  &  Listing  of  Hazardous 
Waste  [6(  FR  07824,  2/9/95;  60  FR 
19165,  4/17/95;  and  60  FR  25619,  5/12/ 
95]  (Chec  dists  140-140.2)/ 
261.3(a)(:  )(iv)(E)-(G).  261.3(c)(2)(ii)(D), 
261.32,  2  il. 33(e)  &  (f),  and  Part  261, 
AppendL  :  VII  &  VIE;  Testing  & 
Monitorii  ig  Activities  Amendment  II  [60 
FR  17001  4/4/95]  (Checklist  141)/ 
260.11(a)  Universal  Waste:  General 
Provision  s  [60  FR  25492,  5/11/95] 
(Checklis  142A)/260.10.  261.5(c),  (f)  & 
(g),  261.9  262.10(b)-(g),  262.11(d). 
264.1(g)(:  1).  265.1(c)(14).  268.1(f), 
100.10(a)  14),  273.1(a)  &  (b),  273.5(a)  & 
(b),  273.6  273.10-273.12,  273.15- 
273.20,  2  '3.30-273.32,  273.34-273.40, 
273.50-2  '3.56,  273.60-273.62,  and 
273.70;  L  liversal  Waste  Rules:  Specific 
Provision  s  for  Batteries  [60  FR  25492,  5/ 
11/95]  (C  lecklist  142B)/260.10. 
261.6(a)(;  ){ii)-(vi),  261.9(a), 
264.1(g){1  l)(i),  265.1(c)(14)(i),  267.80(a) 
&  (b),  268  1(f)(1).  100.10(a)(14)(i), 
273.1(a).  !73.6,  273.13  &  273.14.  and 
273.33  &  '73.34;  Universal  Waste  Rules: 
Specific  I  rovisions  for  Pesticides  [60  FR 
25492.  5/  11/95]  (Checklist  142C)/ 
260.10,  21  il.9(b),  264.1(g)(n)(ii), 
265.1(c)(14)(ii).  268.1(f)(2), 
100.10(a)  14)(ii),  273.1(a)(2),  273.2(b), 
273.6.  27: 1.13(b)  &  273.14(b)  &  (c), 
272.32(a)  1)  &  (3),  273.33(b),  and 
273.34(b)  &  (c);  Universal  Waste  Rules: 
Specific  I  rovisions  for  Thermostats  [60 
FR  25492  5/11/95]  (Checklist  142D)/ 
260.10.  21 1.9(c),  264.1(g)(ll)(iii). 
265.1(c)(:  4)(iii),  268.1(f)(3), 
100.10(a)  14){iii),  273.1(a)(3),  273.2(c), 
273.6,  27:  .13(c).  273.14(d).  273.33(c). 
and  273.3  4(d);  Liquids  in  Landfills  III 
[60  FR  35  '03,  7/11/95]  (Checklist  145)/ 
264.314(e  (2)(ii)  &  (iii)  and 
265.314(f  {2)(ii)  &  (iii);  Amendments  to. 
the  Defin  tion  of  Solid  Waste; 
Amendm  (nt  II  [61  FR  13103,  3/26/96] 
(Checklis  150)/261.4(a)(13); 
Consolidi  ted  Organic  Air  Emission 
Standard!  for  Tanks,  Surface 
Impound  Qents,  and  Containers  [59  FR 
62896, 12 '6/94;  60  FR  26828,  5/19/95; 
60  FR  50^  26,  9/29/95;  60  FR  56952,  11/ 
13/95;  61  FR  04903,  2/9/96;  61  FR 
28508,  6/^/96;  61  FR  59932,  11/25/96] 
(Checklists  154  thru  154.6)/260.11, 
261.6(c)(1 ),  262.34(a)(l)(i)  &  (ii), 
262.34(d)  2),  264.13(b),  264.15(b)(4); 
264.73(b)  3)  &  (6),  264.77(c),  264.179, 
264.200. :  64.232,  264.601.  264.1030(b) 
&  note,  2(  4.1033(a)(2), 
264.1033Jf)(2)(vi)(B),  264.1033(k)-(o), 
264.1034|b),  264.1035(c)(9)  &  (10), 
264.103541),  264.1050(b),  (f)  &  note. 
264.1055fe)-(c),  264.1058(e),   ' 
264.1064fe)(6),  264.1080(a)-(d), 
264.1081, 264.1082(a)-(d),  264.1083(a)- 


(d),  264.1084(a)-a).  264.1085(a)-(g), 
264.1086(a)-(h),  264.1087(a)-(c), 
264.1088(a)  &  (b),  264.1089(a)-(i), 
264.1090(a)-(d).  264.1091,  265.1(b), 
265.13(b)(6)  &  (8).  265.15(b)(4), 
265.73(b)(3)  &  (6),  265.77,  265.178. 
265.202,  265.232^65. 1030(b)  &  note, 
265.1033(a)(2).  265.1033(f)(2)(vi)(B), 
264.1033(j)-(n),  265.1034(b), 
264.1035(c)(3),(9)  &  (10),  265.1035(d), 
265.1050(b),  (e)  &  note,  265.1055(a)-(c), 
265.1058(e),  265.1064(g)(6), 
265.1080(aHd),  265.1081,  265.1082(a)- 
(c).  265.1083(a)-(d).  265.1084(a)-(d), 
265.1085(a)-(l).  265.1086(a)-(g), 
265.1087(a)-(h),  265.1088(a)-(c), 
265.1089(a)  &  (b).  26S.1090(a)-(j). 
265.1091,  Part  265,  Appendix  VI, 
100.46{a)(2)-(4),  100.41(a)(5), 
100.4l(b)(l)(v).  100.41(b)(2)(xi). 
100.41(b)t3)(x),  and  100.41  (b)(13)(i); 
Land  Disposal  Restrictions  Phase  ID — 
Emergency  Extension  of  the  K088 
Capacity  Variance  [62  FR01992, 1/14/ 
97]  (Checklist  155)/268.39(c):  Land 
Disposal  Restrictions  Phase  IV — 
Treatment  Standards  for  Wood 
Preserving  Wastes,  Paperwork 
Reduction  and  Streamlining, 
Exemptions  from  RCRA  for  Certain 
Processed  Materials,  and  Miscellaneous 
Hazardous  Waste  Provisions  (62  FR 
25998,  5/12/97]  (Checklist  157)/ 
261.1(CJt9)-(12),  261.2(c)/table  1, 
261.4{a)(14)  &  (15).  261.6(a)(3)(ii), 
268.1(e)  intro-(e)(4),  268.4(a)(2)(iv), 
268.4(a)(4),  268.7(a)-(c),  268.9(d)(l)(ii), 
268.30(a)-(e),  268.32-268.36,  268.40/ 
table  of  treatment  standards,  268.42/ 
table  1,  268.44(o).  and  Part  268, 
Appendices  I,  D,  ffl,  VI,  VH,  Vffl,  &  X; 
Testing  &  Monitoring  Activities 
Amendment  III  (62  FR  32452,  6/13/97] 
(Checklist  158)/260.11(a), 
264.1034(d)(l)(iii),  264.1034(f), 
264.1063(d)(2),  Part  264,  Appendix  IX, 
footnote  5,  265.1034(d)(l)(iii), 
265.1034(f),  and  265.1063(d)(2); 
Conformance  with  the  Carbamate 
Vacatur  [62  FR  32974,  6/17/97] 
(Checklist  159)/261.32/table,  261.33(f), 
Part  261,  Appendices  VH  and  VIII, 
268.39(a)  &  (d).  and  268.40/table;  Land 
Disposal  Restrictions  Phase  in — 
Emergency  Extension  of  the  K088 
National  Capacity  Variance. 
Amendment  [62  FR  37694,  7/14/97] 
(Checklist  160)/268.39(c);  femergency 
Revision  of  the  Carbamate  Land 
Disposal  Restrictions  (62  FR  45568,  8/ 
28/97]  (Checklist  161)/268.40(g)  and 
268.48(a)/table;  Consolidated  Checklist 
for  the  Wood  Preserving  Listings  as  of 
June  30, 1992  [55  FR  50450, 12/6/90;  56 
FR  27332,  6/13/91;  56  FR  30192,  7/1/91; 
57  FR  05859,  2/18/92]  (Checklists  82. 
91.  92,  and  101)/260.10,  261.4(a)(10), 
261.31(a),  261.35(aHc),  Part  261. 
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Appendix  Ill/table  1 ,  Part  261 , 
Appendices  VII  &  VIU.  262.34(a)(1)  & 
(2),  264.190,  264.190(d),  264.570(a)  & 
(b),  264.571(a)-(d),  264.572,  264.573(a)- 
(o),  264.574(a)  &  (b),  264.575(a)-(c), 
265.190,  265.190(d),  265.440(a)  &  (b), 
265.441(a)-(d),  265.442,  265.443{a)-(m) 
&  (o),  265.444(a)  &  (b),  265.445(a)-(c), 
and  100.41(b)(9);  Consolidated  Checklist 
for  the  Recycled  Used  Oil  Management 
Standards  as  of  June  30,  1994  [57  FR 
41566,  9/10/92;  58  FR  26420,  5/3/93;  58 
FR  33341,  6/17/93;  59  FR  10550.  3/4/94] 
(Checklists  112, 122, 122.1,  and  130)/ 
260.10,  261.3(a)(2)(v)-(v)(B). 
261.4(b)(13)  &  (14).  261.5{j). 
261.6(a){2)(iii)  &  (iv),  261.6(a)(3)(iii)- 
(iv),  (vii)  &  (ix).  261.6(a)(4),  264.1(g)(2), 
265.1(c)(6),  Part  267,  subpart  E. 
267.30(b)(1),  and  Chapter  279;  Sharing 
of  Information  with  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
[Statutory  Provision.  7/15/85]  (Non- 
checklist  SI)/C.R.S.  25-15-307,  C.R.S. 
25-1-122(4),  C.R.S.  24-72-201,  and  6 
CCR 1007-3.  Part  2. 

We  also  grant  Colorado  Final 
authorization  for  the  following  program 
changes  (the  Federal  Citation  followed 
by  the  analog  from  the  Code  of  Colorado 
Regulations  (6  CCR  7007-3).  revised 
through  September  30,  2003): 
Amendments  to  Interim  Status 
Standards  for  Downgradienf  Ground- 
Water  Monitoring  Well  Locations  [56  FR 
66365, 12/23/91]  (Checkhst  99)/260.10 
and  265.91(a);  Land  Disposal 
Restrictions  Phase  IV — Hazardous  Soils 
Treatment  Standards  &  Exclusions  [63 
FR  28556,  5/26/98]  (Checklist  167B)/ 
268.2(k),  268.7(a),  (b),  &  (e), 
268.44(h)(3)-(5),  and  268.49;  Mineral 
Processing  Secondary  Materials 
Exclusion  [63  FR  28556,  5/26/98] 
(Checklist  167D)/261. 2(c)(3), 
261.2(c)(4)/table,  261.2(e)(l)(iii).  and 
261.4(a)(17);  Bevill  Exclusion  Revisions 
&  Clarifications  [63  FR  28556,  5/26/98] 
(Checklist  167E)/261.3(a)(2)(i)  &  (iii)  and 
261.4(b)(7)  intro-(iii);  Exclusion  of 
Recycled  Wood  Preserving  Wastewaters 
[63  FR  28556,  5/26/98]  (Checklist  167F)/ 
261.4(a)(10)(iii)-(iii)(E);  Petroleum 
Refining  Process  Wastes  [63  FR  42110. 
8/6/98  &  63  FR  54356.  10/9/98] 
(Checklists  169  &  169.1)/ 
261.3(a)(2)(iv)(C),  261.3{c)(2)(ii)(B)  &  (E), 
261.4(a)(13)(i)  &  (ii),  261.4(a)(18)  &  (19), 
261.6(a)(3)(iv)(C).  261.6(a)(3)(v), 
261.31(a),  261.32,  Part  261,  Appendix 
VII,  268.35(a)-(c),and  268.40/table 
Emergency  Revision  of  the  Land 
Disposal  Restrictions  (LDR)  Treatment 
Standards  for  Listed  Hazardous  Wastes 
from  Carbamate  Production  [63  FR 
47410.  09/04/98]  (Checklist  171)/ 
268.40(g).  268.40(j),  268.40/table,  and 
268.48(a)/table;  Land  Disposal 


Restrictions — Treatment  Standards  for 
Spent  Potliners  from  Primary 
Alimiinimi  Reduction  (K088)— Final 
Rule  [63  FR  51254,  9/24/98]  (Checklist 
173)/268.39(c)  and  268.40/table;  Post- 
Closure  Permit  Requirement  &  Closure 
Process  [63FR  56710, 10/22/98] 
(tbecklist  174)/264.90(e)  &  (f}-(f)(2), 
264.110(c),  264.112(b)(8), 
264.112(c)(2)(iv),  264.118(b)(4), 
264.1 18(d)(2)(iv),  266.10(d)  &  (d)(2), 
265.90(f),  265.110(c)  &(d), 
265.112(b)(8),  265.112(c)(l)(iv), 
265.118(c)(4)  &  (5),  265.118(d)(l)(iii). 
265.121(a)  &  (b).  100.10  intro  &  (d) 
[includes  "state-initiated"  changes  that 
have  been  determined  to  be  equivalent), 
and  100.41  intro  &  (b)(l4);  HWIR-Media 
[63  FR  65874,  11/30/98]  (Checklist  175)/ 
260.10  intro,  "CAMU",  "facility", 
"miscellaneous  unit",  "remediation 
waste",  "remediation  waste 
management  site",  "staging  pile", 
261.4(g),  264.1(j).  264.73(b)(17), 
264.101(d),  264.552(a),  264.553(a), 
264.554(c)  intro-(m).  265.1(b),  268.2(c), 
268.50(g),  260.10, 100.12(d)(1)  &  (2). 
100.63.  Appendix  1, 100.20(c)(1), 
100.27, 100.27(a)-(f);  Universal  Waste 
Rule — Technical  Amendments  [63  FR 
71225, 12/24/98]  (Checklist  176)/ 
267.80(a)  &  table,  267.80(b),  and  273.9 
"small  quantity  handler  of  universal 
waste";  Petroleum  Refining  Process 
Wastes — Leachate  Exemption  [64  FR 
06806,  2/11/99]  (Checklist  178)/ 
261.4(b)(15);  Land  Disposal  Restrictions 
Phase  IV — Technical  Corrections  and 
Clarifications  to  Treatment  Standards 
[64  FR  25408.  05/11/99]  (Checklist  179)/ 
261.2(c)(3),  261.2(c)(4)/table, 
261.2{e)(l)(iii),  261.4(a)(16)  (1st 
Paragraph),  261.4(a)(17)  intro  &  (v). 
261.4(b)(7)(iii)  &  (iii)(A),  262.34(d)(4), 
268.2(h)  &  (k),  268.7(a)(4)/table, 
268.7(b)(3)(iii)/table,  268.7(b)(4)(iv), 
268.9(d)(2)  intro,  268.9(d)(2)(i), 
268.40(j),  268.40/table,  268.48(a)/table, 
268.49(c)(3)  intro-(ii);  Test  Procedures 
for  the  Analysis  of  Oil  &  Grease  and 
Non-Polar  Material  [64  FR  26315,  05/14/ 
99]  (Checklist  180)/260.11(a)(ll)  &  (16); 
Land  Disposal  Restrictions  Phase  IV — 
Technical  Corrections  [64  FR  56469, 10/ 
20/99]  (Checklist  183)/261.32, 
262.34(a)(4),  268.7(a)(3)(iii).  268.40(j). 
and  268.40/table;  Accumulation  Time 
for  Waste  Water  Treatment  Sludges  [65 
FR  12378,  03/08/2000]  (Checklist  184)/ 
262.34(a)(4)  and  262.34(h)-(j); 
Petroleum  Refining  Process  Wastes — 
Clarification  [64  FR  36365,  06/08/00] 
(Checklist  187)/261.31(a)/table  and  Part 
268,  Appendix  VII;  and  Exceptions  to 
the  Burning  and  Blending  of  Hazardous 
Waste  [Statutory  Provision,  11/8/84] 
(Non-Checklist 'BB)/261.4(a){13)(i)  &  (ii). 


The  following  rules/checklists  were 
previously  approved,  but  were 
inadvertently  omitted  from  the  Federal 
Register  publications  as  noted  (the 
Federal  Citation  followed  by  the  analog- 
from  the  Code  of  Colorado  Regulations 
(6  CCR  7007-3):  Permit  Rules; 
Settlement  Agreement  [48  FR  39611.  9/ 
1/83]  (Checklist  2)/100.12(c)(l)  &  (3). 
100.12(d).  and  100.42(d);  Interim  Status 
Standards;  Applicability  [48  FR  52718, 
11/22/83]  (Checklist  3)/265.1(b)4 
National  Uniform  Manifest  [49  FR 
10490,  3/20/84]  (Checklist  5)/260.10, 
260.20(a),  260.21,  262.50(b)(3)  &  (4), 
262.50(d)  &  (e).  Part  262,  Appendix; 
Permit  Rules;  Settlement  Agreement  [49 
FR  17716,  4/24/84]  (Checklist  6)/no 
State  analog;  Definition  of  Sohd  Waste 
Corrections  1  &  2  [50  FR  14216.  4/11/ 
85  and  50  FR  33541,  8/20/85]  (Checklist 
13.1  &  13.2)/260.30(a),  261.2(c)(1)  &  (2). 
261.3(c)(2),  261.4(a)(8),  261.5(c), 
261.6(c),  267.30(b),  and  267.80(a)  &  (b); 
Listing  of  Spent  Solvents  Correction  1 
[51  FR  02702,  1/21/86]  (Checklist  20.1)/ 
261.31;  and  Listing  of  Spent  Pickle 
Liquor  (K062)  Correction  1  [51  FR 
33612,  9/22/86]  (Checklist  26.1)/261.32 
were  omitted  fiiom  54  FR  20847,  5/15/ 
89,  authorization  effective  fuly  14,  1989. 
Amendments  to  Part  B  Information 
Requirements  Land  Disposal  Facilities, 
Correction  1  [52  FR  33936,  9/9/87] 
(Checklist  38.1)  was  omitted  from  56  FR 
21601,  5/10/91,  authorization  effective 
July  9,  1991. 

H.  Where  Are  the  Revised  State  Rules 
DifiTerent  From  the  Federal  Rules? 

Colorado  has  requirements  that  are 
more  stringeri|  than  the  Federal  rules  at 
(references  are  to  the  Code  of  Colorado 
Regulations,  except  where  there  is  no 
State  analog.  Then  the  reference  is  to  the 
Federal  citation):  100.27(d)(5)(ii), 
100.27(f)(l)(iv)(C),  100.60(d):  261.4(f)(1). 
(5).  (8)(i),  (10)(viii),  (13),  &  (14); 
261.5(f)(3)  intro-(iv);  261.5(g)(3)  intro- 
(iv);  264.113(e)(5);  264.25 l(g)-(k): 
264.301  (g)-(k);  264.314(a); 
264.552(a)(3);  264.573(a)(5), 
264.573(b)(2)(iii);  264.573(m)  &  (m)(l); 
265.77(e);  265.113(e)(5):  265.221(g): 
265.314(a);  265.443(b)(2)(iii); 
265.443(m)  &  (m)(l);  268.1  (c)(3)(ii)  & 
(iii)  (no  State  analogs);  268.39(c). 
270.70(b)  (no  State  analog);  and 
273.32(a)  &  (a)(2)  (no  State  analogs): 

Colorado  is  broader-in-scope  than  the 
Federal  rules  at:  261.32  (K140)  and 
268.40/table  (K140  &  U408). 

Colorado  is  in  the  process  of  adopting 
the  Federal  regulations  regarding  Boilers 
&  Industrial  Furnaces  (BIFs).  Until  the 
State  is  authorized  for  BIF  regulations, 
some  of  the  above  approved  rules  do  not 
include  references  to  these  type  of 
facilities  at  this  time. 
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In  the  State  regulations  entry  for 
K088,  at  the  268.40  Table,  the  spelling 
for  Acenaphthene  is  incorrect.  The  entry 
for  the  CAS  Number  for  Kill  should  be 
"121-1-2".  Colorado  is  aware  of  these 
errors  and  will  correct  both  in  its  next 
rulemaking.  We  are  authorizing  the 
State  for  the  correct  spelling  and  CAS 
Number. 

The  entry  in  the  sixth  column  for 
K156,  Acetonitrile,  in  the  Federal 
268.40  Table  should  be  "38  mg/kg" 
rather  than  "1.8  mg/kg".  Colorado  has 
made  the  correction  in  the  State  268.40 
Table. 

I.  Who  Handles  Permits  After  the 
Authorization  Takes  ECEect? 

Colorado  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  continue  to  administer 
any  RCRA  hazardous  waste  permits  or 
portions  of  permits  which  were  issued 
prior  to  the  effective  date  of  this 
authorization  imtil  Colorado  has 
equivalent  instruments  in  place.  We 
will  not  issue  any  new  permits  or  new 
portiQnsx)f  permits  for  the  provisions 
listed  in  Item  G  after  the  effective  date 
of  this  authorization.  EPA  previously 
suspended  issuance  of  permits  for  other 
provisions  on  the  effective  date  of 
Colorado's  Final  Authorization  for  the 
RCRA  base  program  and  each  of  the 
revisions  listed  in  Item  F.  EPA  will 
continue  to  implement  and  issue 
permits  for  HSWA  requirements  for 
whidi  Colorado  is  not  yet  authorized. 

J.  How  Does  Today's  Action  Affiect 
Indian  Country  (18  U.S.C.  1151)  in 
Colorado? 

Colorado  is  not  authorized  to  carry 
out  its  RCRA  program  in  "Indian 
country"  as  defined  in  18  U.S.C.  1151. 
This  includes:  (1)  Lands  within  the 
exterior  boimdaries  of  the  following 
Indian  reservations^  located  within  or 
abutting  the  State  of  Colorado,  (a) 
Southern  Ute  Indian  Reservation  and  (b) 
Ute  Mountain  Ute  Indian  Reservation; 
(2)  any  land  held  in  trust  by  the  United 
States  for  an  Indian  tribe,  and  (3)  any 
other  areas  which  are  "Indian  country" 
within  the  meaning  of  18  U.S.C.  1151. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Colorado's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
a  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazairdous  waste  program  into  the  CFR. 
We  do  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  We  reserve  the  amendment  pf  40 
CFR  part  272,  subpart  G  for  the 


codificat  on  of  Colorado's  updated 
program  intil  a  later  date. 

L.  Admii  istrative  Requirements 

The  05ice  of  Management  and  Budget 
has  exempted  this  action  firom  the 
requiren^nts  of  Executive  Order  12866 
(58  FR  51  735.  October  4, 1993),  and 
therefore  this  action  is  not  subject  to 
review  b]  OMB.  TTiis  action  authorizes 
State  req  lirements  for  the  purpose  of 
RCRA  30  )6  and  imposes  no  additional 
requirem  mts  beyond  those  imposed  by 
State  law  Accordingly,  I  certify  that  this 
action  wi  11  not  have  a  significant 
economic  impact  on  a  substantial 
number  c  f  small  entities  under  the 
Regulatoi  y  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existng  requirements  under  State 
law  and  <  oes  not  impose  any  additional 
enforceal  le  duty  beyond  that  required 
by  State  1  iw,  it  does  not  contain  any 
unfunde<  mandate  or  significantly  or 
imiquely  affect  small  governments,  as 
describee  in  the  Unfunded  Mandates 
Reform  A  ct  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  signi:  icantly  or  uniquely  affect  the 
commun  ties  of  Tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  6724S ,  November  9,  2000).  This 
action  wi  1  not  have  substantial  direct 
effects  or  the  States,  on  the  relationship 
between  he  national  government  and 
the  Statei ,  or  on  the  distribution  of 
power  an  d  responsibilities  among  the 
various  1(  vels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255 ,  August  10, 1999),  because  it 
merely  a\|thorizes  State  requirements  as 
part  of  the  State  RCRA  hazardous  v^ste 
program  vithout  altering  the 
relations!  lip  or  the  distribution  of  power 
and  resp<  nsibilities  established  by 
RCRA.  T  lis  action  also  is  not  subject  to 
Executiv    Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economic  ally  significant  and  it  does  not 
make  dec  isions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  tc  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significa  itly  Affect  Energy  Supply, 
Distribut  on,  or  Use"  (66  FR  28355,  May 
22,  2001]  because  it  is  not  asignificant 
regulator  r  action  under  Executive  Order 
12866. 

Under  |lCRA  3006(b),  EPA  grants^ 
State's  adplication  for  ajathorization  as 
long  as  tl  e  State  meets  the  criteria 
required  )y  RCRA.  It  would  thus  be 
inconsist  mt  with  applicable  law  for 
EPA,  wh(  n  it  reviews  a  State 
authorize  tion  application,  to  require  the 
use  of  em  r  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 


requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
Ihis  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  le^  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small- 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  hile,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  docimient  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,.and  the  CSmptroUer 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  camrat  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  January  13,  2004. 

List  of  Subiects  in  40  CFR  Part  271 

Environmental  protection,    " 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste   - 
transportation.  Incorporation  by 
reference,  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  November  5,  2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  VHT. 

[FR  Doc.  03-28578  Filed  11-13-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS  • 
COMMISSION 

47  CFR  Part  73 
[DA  03-3442] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
conununities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
•:  licensees  and  permittees  operating  on 
•  these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications  by 
Applications.  8  FCC  Red  4735  (1993). 
DATES:  Effective  November  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(2021418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Commission's  Report 
and  Order,  adopted  October  29,  2003, 
and  released  October  31,  2003.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  horns  at  the 
FCC  Reference  hiformation  Center, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  fixim 
the  Commission's  duplicating 
contractor,  Qualex  hitemational,  Portals 
II,  12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as  ^ 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  261C2  and  adding 
Chaimel  261C1  at  Flagstaff. 


■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Illinois,  is  amended  by 
removing  Channel  268C1  and  adding 
Channel  268B  at  Carbondale. 

■  4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended  by 
removing  Channel  268A  and  adding 
Channel  268C3  at  lola  and  by  removing 
Channel  279C1  and  adding  Channel 
279C0  at  Wichita. 

■  5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  254C2  and  adding 
Channel  253C1  at  Hancock. 

■  6.  Section  73.202(b),  the  Table  of  FM 
Allotments  \uider  Minnesota,  is 
amended  by  removing  Channel  241A 
and  adding  Channel  241C3  at  Albert  Lea. 

■  7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  292C3 
and  adding  Channel  292C2  at  Petal. 

■  8.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  removing  Channel  256C  and  adding 
Chaimel  256C0  at  Clayton  and  by 
removing  Channel  255A  and  adding 
Channel  255C3  at  Saint  Robert. 

■  9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  removing  Channel  278C1  and  adding 
Channel  278C0  at  Bozeman. 

■  10.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Tennessee,  is 
amended  by  removing  Channel  248A 
and  adding  Channel  248C3  at 
Lawrenceburg. 

■  11.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Chaimel  241C3  and  adding 
Channel  242C1  at  Dalhart,  by  removing 
Chaimel  300C2  and  adding  Channel 
300C3  at  Johnson  City,  and  by  removing 
Channel  298C  and  adding  Channel 
298C0  at  San  Antonio. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 
Bureau. 

[FR  Doc.  03-28465  Filed  11-13-03;  8:45  am] 

BiLUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3443,  MM  Docket  No.  99-322,  RM- 
9762] 

Radio  Broadcasting  Services;  Ashville 
and  Ctiillicothe,  OH 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial  of  petition  for 

reconsideration. 


SUMMARY:  This  document  denies  a 
Petition  for  Reconsideration  Jointly  filed 
by  Franklin  Communications,  Inc.. 
North  American  Broadcasting  Co.  and 
WLCT  Radio  Incorporated  directed  to 
the  Report  and  Order  in  this  proceeding 
which  reallotted  Channel  227B  from 
Chillicothe  to  Ashville,  Ohio,  and 
modified  the  Station  WFCB  to  specify 
Ashville  as  the  community  of  license. 
See  67  FR  67568,  November  20,  2002. 
With  this  action,  the  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  99-322,  adopted 
October  29,  2003,  and  released  October 
31,  2003.  The  full  text  of  this  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center  at 
Portals  11,CY-A257.  445  12th  Street. 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  Qualex  International,  Portals 
II,  445  12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898.  or 
via  e-mail  qualixint@aol.com. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

(FR  Doc.  03-28464  Filed  11-13-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  204  and  Appendix  G  to 
Chapter  2 

[DFARS  Case  2003-D005] 

Defense  Federal  Acquisition 
Regulation  Supplement;  DoD  Activity 
Address  Codes  in  Contract  Numbers 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  RegiUation  Supplement 
(DFARS)  to  prescribe  the  use  of  DoD 
activity  address  codes  in  the  first  six 
positions  of  solicitation  and  contract 
numbers.  This  change  provides 
consistency  in  the  method  of  identifying 
DoD  activities  and  eliminates  the  need 
for  maintenance  of  the  list  of  DoD 
activity  address  numbers  in  DFARS 
appendix  G. 
EFFECTIVE  DATE:  November  14,  2003. 
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FOR  FURTHER  MFORMAHON  CONTACT:  Mr. 
Euclides  Bairera,  (703)  602-0296. 

SUPPLEMBITARY  INFORMATION: 
A.  Background 

This  rule  amends  DFARS  subpart 
204.70  to  prescribe  the  use  of  a 
contracting  office's  DoD  activity  address 
code  in  the  first  six  positions  of  a 
solicitation  or  contract  number,  instead 
of  the  DoD  activity  address  number 
found  in  DFARS  appendix  G.  DoD 
activity  address  codes  are  maintained  by 
the  Defense  Logistics  Agency  and  are 
available  at  http://www.dgas.dla.mil/ 
daashome/. 

This  rule  removes  appendix  G  from 
the  DFARS,  as  there  is  no  longer  a  need 
for  maintenance  of  DoD  activity  address 
numbers.  The  two-position  codes  in 
appendix  G,  that  contracting  offices  use 
when  placing  an  order  against  another 
activity's  contract  or  agreement,  are  now 
available  at  a  separate  location  on  the 
Defense  Acquisition  Regulations  Web 
page  (http://www.acq.osd.inil/dp/dars/ 
dfars.html).  For  reference  purposes, 
archived  versions  of  appendix  G  are 
available  in  the  HTML  version  of  the 
DFARS  on  the  Defense  Acquisition 
Regulations  Web  page,  by  using  the 
"Prior  Version"  option  shown  at  the 
beginning-of  each  appendix  G  part. 

DoD  published  a  proposed  rule  at  68 
FR  34879  on  June  11,  2003.  Four 
sources  submitted  comments  on  the 
'  proposed  rule.  A  discussion  of  the 
conunents  is  provided  below. 
Differences  between  the  proposed  and 
final  rules  are  addressed  in  the  DoD 
Response  to  Gonunents  1  and  5  below. 
In  addition,  DoD  has  made  editorial 
changes  at  204.7005  to  update  address 
information. 

1.  Comment:  The  text  at  204.7000(b) 
should  be  revised  to  clarify  that  the 
numbering  requirements  of  DFARS 
subpart  204.70  do  not  apply  to 
solicitations  and  orders  that  precede 
issuance  of  communication  service 
authorizations. 

DoD  Response:  Concur.  The  text  at 
204.7000(b)  has  been  revised  to 
incorporate  this  clarification. 

2.  Comment:  Some  of  the  DoDAACs 
are  not  six  characters.  Will  the 
remaining  characters  be  filled  in  with 
zeros?  Will  this  result  in  duplicate 
DoDAACs  for  two  different  locations? 

DoD  Response:  DFARS  subpart  204.70 
prescribes  use  of  only  those  DoDAACs 
assigned  to  contracting  activities,  which 
are  all  six  characters  in  length. 

3.  Comment;  The  rule  should  retain 
the  existing  language  at  204.7000(b)  that 
allows  for  optional  procedures  when 
assigning  nimibers  to  solicitations, 
contracts,  and  related  instruments  that 


will  be  cc  mpletely  administered  by  the 
purchasiiig  office  or  the  consignee. 

DoD  Response:  Optional  procedures 
are  no  longer  permitted,  as  a  result  of 
the  interi|n  FAR  rule  published  at  68  FR 
56679  onJOctober  1,  2003  (FAC  2001- 
16,  Item  III),  which  requires  agencies  to 
assign  a  unique  identifier  to  every 
procuremient  instrument. 

4.  Cominenf.  DFARS  204.7001(b) 
requires  t  lat  the  basic  prociu«ment 
instnimei  if  identification  number  be 
unchange  d  for  the  life  of  the  instrument. 
To  prevei  t  duplication  of  call  and/or 
order  nun  ibers,  this  policy  should  be 
changed  t  o  allow  contracting  officers  to 
re-issue  o  )ntracts  with  new 
identified  ion  numbers  for 
administi  ative  purposes. 

DoD  Re  sponse:  The  comment  is 
outside  tt  e  scope  of  this  case.  However, 
DoD  is  coisidering  this  concept  under 
a  separata  case  (DFARS  Case  2003- 
D052). 

5.  Com,  nent:  DFARS  204.7002(c) 
requires  t  lat  the  major  elements  of  a 
contract  t  umber  be  separated  by  dashes. 
This  poli(  y  is  reflective  of  a  paper-based 
environm  }nt  and  should  provide  an 
exception  for  instances  where  the 
contract  e  umber  is  transmitted 
electronic  ally. 

DoD  Re  iponse:  Conciu-.  The  final  rule 
amends  2  )4.7002(c)io  clarify  that  use  of 
dashes  is  innecessary  in  electronic 
transmiss  on  of  contract  numbers. 

6.  Comj  nent:  Does  DoD  plan  to  change 
the  numbers  of  any  existing  contracts? 
We  presulne.modifications  to  long-term 
contracts  vould  be  required  to  continue 
to  carry  tl  e  basic  contract  number.  If 
contract  n  umbers  are  not  changed,  the 
maintenai  ice  of  DFARS  appendix  G 
could  not  be  eliminated. 

DoD  Re  jponse:  The  rule  does  not 
require  ck  ange  to  the  numbers  of 
existing  o  )ntracts.  This  final  rule 
removes  a  ppendix  G  from  the  DFARS. 
However,  an  archived  version  of 
appendix  G  is  available  through  the 
Defense  A  cquisition  Regulations  web 
page  for  n  (ference  pxu-poses. 

7.  Comj  nent:  Some  military  bases 
have  mull  iple  DoDAACs.  We  assiune 
DoD  will  mblish  a  list  of  the  ones  that 
will  be  us  id  to  identify  contracts. 

DoD  Re  jponse:  Each  DoD  component 
listed  in  I^FARS  204.7005(c)  will 
maintain  ^  list  of  the  DoDAACs  it  uses 
for  contracts  and  will  provide  this 
informatian  upon  request. 

8.  Comment:  DoDAACs  should  be 
maintainad  with  the  same  rigor  as  the 
DoDAANi  to  ensiu-e  that  shipments  and 
paymentstare  not  delayed. 

DoD  Rdsponse:  The  DoD  Activity 
Address  I|ile,  which  contains  all 
DoDAAC^,  is  updated  on  a  daily  basis. 


This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  assignment  of  solicitation  and 
contract  numbers  is  an  administrative 
function  performed  by  the  Government. 
The  rule  makes  no  change  to  the 
number  of  characters  in  a  solicitation  or 
contract  niunber  and,  therefore,  will  not 
have  a  significant  effect  on  the  operation 
of  automated  systems. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  204 

Government  procurement. 

Michele  P.  Peterson, 

Execu  live  Editor,  Defense  Acquisition 
Regulations  Council. 

■  Therefore.  48  CFR  part  204  and 
appendix  G  to  chapter  2  are  amended  as 
follows: 

■  1.  The  authority  citation  for  48  CFR 
part  204  and  appendix  G  to  subchapter 
I  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

■  2.  Section  204.7000  is  revised  to  read 
as  follows: 

204.7000    Scope. 

This  subpart — 

(a)  Prescribes  policies  and  procedures 
for  assigning  numbers  to  all 
solicitations,  contracts,  and  related 
instruments;  and 

(b)  Does  not  apply  to  solicitations  or 
orders  for  communication  service 
authorizations  issued  by  the  Defense 
Information  Technology  Contracting 
Organization  of  the  Defense  Information 
Systems  Agency  in  accordance  with 
239.7407-2. 

204.7002    [Amended] 

■  3.  Section  204.7002  is  amended  in 
paragraph  (c)  in  the  second  sentence  by 
adding,  before  the  final  period,  the 
parenthetical  "(not  necessary  in 
electronic  transmission)". 
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■  4.  Section  204.7003  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

204.7003  Basic  Pfl  number. 

(a)  *  *  * 

(1)  Positions  1  through  6.  The  first  six 
positions  identify  the  department/ 
agency  and  office  issuing  the 
instrument.  Use  the  DoD  Activity 
Address  Code  (DoDAAC)  assigned  to  the 
issuing  office.  DoDAACs  can  be  found  at 
h  ttps://www.  daas.  dla.mil/daashome/. 
***** 

■  5.  Section  204.7004  is  amended  in 
paragraph  (d)(2)(i)  by  revising  the  second 
sentence  to  read  as  follows: 

204.7004  Supplementary  Pll  numbers. 

***** 

(d)*  *  * 

(2)  *  *  * 

(i)  *  *  *  The  first  and  second 
positions  contain  the  call/order  code 
assigned  to  the  ordering  office  in 

accordance  with  204.7005.  *   *   * 

***** 

■  6.  Section  204. 7005  is  added  to  read  as 
follows: 

204.7005  Assignmenttif  order  codes. 

(a)  The  Defense  Logistics  Agency, 
Acquisition  Policy  Branch  (J-3311).  Fort 
Belvoir,  VA  22060-6221,  is  the 
executive  agent  for  maintenance  of  code 
assignments  for  use  in  the  first  two 
positions  of  an  order  nvunber  when  an 
activity  places  an  order  against  another 
activity's  contract  or  agreement  (see 
204.7004(d)(2)).  The  executive  agent 
distributes  blocks  of  two-character  order 
codes  to  department/agency  monitors 
for  further  assignment. 

(b)  Contracting  activities  submit 
requests  for  assignment  of  or  changes  in 
two-character  order  codes  to  their 
respective  monitors  in  accordance  with 
department/agency  procedures.  Order 
code  monitors — 

(1)  Approve  requests  for  additions, 
deletions,  or  changes;  and 

(2)  Provide  notification  of  additions, 
deletions,  or  changes  to — 

(i)  The  executive  agent;  and 
(ii)  The  executive  editor,  Defense 
Acquisition  Regulations, 
OUSD(AT&L)DPAP(DAR),  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

(c)  Order  code  monitors  are — 

Army:  Army  Contracting  Agency,  Attn: 

SFCA-IT,  5109  Leesburg  Pike,  Suite  302, 

Falls  Church,  VA  22041-3201 
Navy  and  Marine  Corps:  Office  of  the 

Assistant  Secretary  of  the  Navy  (RD&A), 

1000  Navy  Pentagon.  Room  BF992, 

Washington,  DC  20350-1000 
Air  Force:  SAF/AQCX,  1060  Air  Force 

Pentagon,  Washington,  DC  20330-1060 
Defense  Logistics  Agency:  Defense  Logistics 

Agency,  Acquisition  Policy  Branch  (J- 


3311),  John  J.  Kingman  Road,  Fort  Belvoir, 
VA  22060-6221 
Other  Defense  Agencies:  Army  Contracting 
Agency,  Attn:  SFCA-IT  5109  Leesburg 
Pike,  Suite  302,  Falls  Church,  VA  22041- 
3201 

(d)  Order  code  assignments  can  be 
found  at  http://www.acq.osd.mil/dp/ 
dars/ dfars.html. 

Appendix  G  to  Chapter  2    [Removed 
and  Reserved] 

■  7.  Appendix  G  to  chapter  2  is  removed 
and  reserved. 

(FR  Doc.  03-28439  Filed  11-13-03;  8:45  am) 

BILLING  CODE  S001-(»-f> 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204,  212,  213,  and  252 
[DFARS  Case  2003-D040] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Central 
Contractor  Registration 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  DoD  has  issued  an  interim 
rule  amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  remove  policy  on  Central 
Contractor  Registration  (CCR)  that 
duplicates  policy  added  to  the  Federal 
Acquisition  Regulation  (FAR)  on 
October  1,  2003".  This  rule  also 
addresses  requirements  for  use  of 
Commrat:ial  and  Government  Entity 
(CAGE)  codes  to  accommodate  DoD 
payment  systems. 

DATES:  Effective  date:  November  l4. 
2003. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
address  shown  below  on  or  before 
January  13,  2004,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@osd.mil.  Please  cite  DFARS  Case 
2003-D040  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Angelena  Moy, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2003-D040. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 


comments  on  the  World  Wide  Web  at 

http://emissary.acq.osd.mil/dar/ 

dfars.nsf. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 

Angelena  Moy,  (703)  602-1302. 
SUPPLEMENTARY  INFORMATKM: 

A.  Background 

This  interim  rule  supplements  the 
final  FAR  rule  published  at  68  FR  56669 
on  October  1,  2003  (FAC  2001-16;  Item 
I).  The  FAR  rule  contained  requirements 
for  contractors  to  register  in  the  CCR 
database  prior  to  award  of  any  contract 
or  agreement.  Similar  policy  had  been 
in  the  DFARS  since  March  31, 1998  (63 
FR  15316).  Since  the  DFARS  policy  has 
been  superseded  by  the  FAR  policy,  this 
interim  rule  removes  most  DFARS 
policy  pertaining  to  CCR.  However, 
there  is  still  a  need  to  address 
requirements  for  CAGE  code 
information  to  accommodate  DoD 
payment  systems.  Therefore,  this 
interim  rule  retains  DoD  requirements 
for  inclusion  of  CAGE  codes  on 
contracts  and  in  the  CCR  database. 

This  rule  was  notsubject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  adds  no  new 
requirements  for  DoD  contractors.  The 
rule  removes  DFARS  text  that  has 
become  obsolete  as  a  result  of  policy 
that  has  been  added  to  the  FAR,  and 
retains  existing  DoD  requirements  for 
use  of  CAGE  codes.  Therefore,  DoD  has 
not  performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  fi-om  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DF.ARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
conunents  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2003-D040. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 


64558  Federal  Registw/Vol.  68,  No.  22^ /Friday.  November  14,  2003 /Rules  and  Regulations 


that  uigent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
afibrding  the  public  an  opportimity  to 
conunent.  This  interim  rule  removes 
DEARS  text  that  has  become  obsolete  as 
a  result  of  policy  on  Central  Contractor 
Registration  that  was  added  to  the  FAR 
on  October  1,  2003.  In  addition,  this 
rule  addresses  DoD  requirements  for 
inclusion  of  CAGE  codes  on  contracts 
and  m  the  CCR  database.  The  FAR  does 
not  address  CAGE  code  requirements, 
and  DoD  payment  offices  cannot  match 
to  CCR  without  CAGE  code  information. 
Comments  received  in  response  to  this 
interim  rule  will  be  considered  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  204, 212, 
213,  and  252 

Government  procurement. 

Micbele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

m  Therefore,  48  CFR  parts  204,  212,  213, 
and  252  are  amended  as  follows: 

■  1 .  The  authority  citation  for  48  CFR 
Parts  204,  212,  213.  and  252  continues  to 
read  as  follows: 

Authority:'41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

■  2.  Section  204.203  is  revised  to  read  as 
follows: 

{204.203    Taxpayer  klentmcatlon 
bifonnatkMi. 

(b)  The  procedure  at  FAR  4.203(b) 
does  not  apply  to  contracts  that  include 
the  clause  at  FAR  52.204-7,  Central 
Contractor  Registration.  The  pa)nment 
office  obtains  the  taxpayer  identification 
niunber  and  the  type  of  organization 
firom  the  Central  Contractor  Registration 
database. 

1204.603    [Removed] 

■  3.  Section  204.603  is  removed. 

■  4.  Section  204.904  is  amended  by 
revising  paragraph  (2)  introductory  text 
and  paragraph  (2){ii)  to  read  as  follows: 

f  204.904    Reporting  payment  ihfonnation  . 
to  ttw  IRS. 

***** 

(2)  Unless  an  exception  in  paragraph 
(1)  of  this  section  applies,  provide  as  the 
last  page  of  the  copy  of  the  contract  sent 
to  the  payment  office — 

***** 

(ii)  The  contractor's  Taxpayer 
Idenfification  Niunber  and  type  of 
organization,  if  the  contract  does  not 
include  the  clause  at  FAR  52.204-7, 
Central  Contractor  Registration. 


1204.905  I  [Ramoved] 

■  5.  Sectibn  204.905  is  removed. 

■  6.  Subp  ut  204.1 1  is  added  to  read  as 
follows: 

Subpart  io4.11— Central  Contractor 
Registral  Ion 


Sec. 

204.1103 

204.1104 


Procedures. 

Solicitation  provision  and 
contract  clauses. 


§204.1103 

(e)On 
transmitted 
provide 


tJiei 
Government 


Procedures. 


<  ontractual  documents 
"  to  the  payment  office,  also 
Commercial  and 
Entity  code  in  accordance 
with  agenjcy  procedures. 


§  204.1 1 04;   Solicitation  provision  and 
contract  causes. 


When 
52.204-7 
Registratij)n 
252.204- 


i^sing  the  clause  at  FAR 
Central  Contractor 

use  the  clause  with 
004,  Alternate  A. 


■  7.  Sectii  in  204.7202-1  is  amended  by 
revising  p  aragraph  (b)(1)  to  read  as 
follows 

§204.7202j-1    Cage  codes. 

*         * 


If  a 


(b)(1) 
located  in 
register  it 
Registration 
Subpart 
code, 
when  the 
submits 
CCR  database 
obtain  a 
Organizat  i 
order  to 
NCAGE 


4 
DLH 


lis 


ci  )des 


Codification 
registrant 
information 
is  availab 
Forms/Fckm 


■  8 
revising 

§204.7207 


Subpart  ^, 

■  9.  Subpart 


prospective  contractor 
the  United  States  must 
the  Central  Contractor 

(CCR)  database  [see  FAR 
11)  and  does  not  have  a  CAGE 
will  assign  a  CAGE  code 
prospective  contractor 
request  for  registration  in  the 
Foreign  registrants  must 
I^orth  Atlantic  Treaty 

on  CAGE  (NCAGE)  code  in 
roister  in  the  CCR  database. 

may  be  obtained  from  the 
Bureau  in  the  foreign 
s  country.  Additional 

on  obtaining  NCAGE  codes 
e  at  http://www.dlis.dla.mil/ 
_ACl35.asp. 


Section  204.7207  is  amended  by 
p  aragraph  (a)  to  read  as  follows: 


Soiicitatien  provision. 


(a)  The  solicitation  does  not  include 
the  claus*  at  FAR  52.204-7,  Central 
Contractor  Registration;  and 


73— {Removed] 

204.73  is  removed. 


PART  212— ACQUISITION  OF 
COMMERaAL  ITEMS 

§212.301    [Amended] 

■  10.  Section  212.301  is  amended  as 
follows: 

■  a.  By  removing  paragraphs  (b)(2)  and 
(f)(iv);  and 

■  b.  By  redesignating  paragraphs  (f)(v) 
and  (vi)  as  paragraphs  (f)(iv)  and  (v) 
respectively. 

PART  21&-SIMPUHED  ACQUISITION 
PROCEDURES  213.10&-3  [Removed] 

■  11.  Section  213.106-3  is  removed. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  12.  Section  252.204-7004  is  revised  to 
read  as  follows: 

§252.204-7004    Alternate  A. 

Alternate  A  (Nov  2003) 

As  prescribed  in  204.1104,  substitute  the 
following  paragraph  (a)  for  paragraph  (a)  of 
the  clause  at  FAR  52.204-7: 

(a)  Definitions.  As  used  in  this  clause — 

"Central  Contractor  Registration  (CCR) 
database"  means  the  primary  Government 
repository  for  contractor  information 
required  for  the  conduct  of  business  with  the 
Government. 

"Commercial  and  Government  Entity 
(CAGE)  code"  means — 

(DA  code  assigned  by  the  Defense 
Logisticslnformation  Service  (DLIS)  to 
identify  a  commercial  or  Government  entity;  . 
or 

(2)  A  code  assigned  by  a  member  of  the 
North  Atlantic  Treaty  Organization  that  DLIS 
records  and  maintains  in  the  CAGE  master 
file.  This  type  of  code  is  known  as  an 
"NCAGE  code." 

"Data  Universal  Numbering  System 
(DUNS)  number"  means  the  9-digit  number 
assigned  by  Dun  and  Bradstreet,  Inc.  (D&B) 
to  identify  unique  business  entities. 

"Data  Universal  Nximbering  System  +4 
(DUNS+4)  number"  means  the  DUNS 
number  assigned  by  D&B  plus  a  4-character 
suffix  that  may  be  assigned  by  a  business 
concern.  (D&B  has  no  affiliation  with  this  4- 
character  suffix.)  This  4-character  suffix  may 
be  assigned  at  the  discretion  of  the  business 
concern  to  establish  additional  CCR  records 
for  identifying  alternative  Electronic  Funds 
Transfer  (EFT)  accounts  (see  Subpart  32.11  of 
the  Federal  Acquisition  Regulation)  for  the 
same  parent  concern. 

"Registered  in  the  CCR  database"  means 
that— 

(1)  The  Contractor  has  entered  all 
mandatory  information,  including  the  DUNS 
nimiber  or  the  DUNS+4  number,  into  the 
CCR  database; 

(2)  The  Contractor's  CAGE  code  is  in  the 
CCR  database;  and 
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(3)  The  Government  has  vaHdated  alVp  j 
mandatory  data  fields  and  has  marked  the 
records  "Active." 

[FR  Doc.  03-28441  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  5001-Oe-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208, 210, 219,  and  252 

[DFARS  Case  2002-D003] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Competition 
Requirements  for  Purchases  From  a 
Required  Source 

AGENCY:  Department  of  Defense  (DoD). 
ACnON:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  section  811  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002  and  section  819  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2003.  Sections  811  and 
819  address  requirements  for 
conducting  market  research  before 
purchasing  a  product  listed  in  the 
Federal  Prison  Industries  (FPI)  catalog, 
and  for  use  of  competitive  procedures  if 
an  FPI  product  is  found  to  be 
noncomparable  to  products  available 
from  the  private  sector.  Section  819  also 
addresses  limitations  on  an  inmate 
worker's  access  to  information  and  on 
use  of  FPI  as  a  subcontractor. 
EFFECTIVE  DATE:  December  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Michele  Peterson,  £)efense  Acquisition 
Regidations  Council,     . 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0311; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2002-D003. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgroand 

Section  811  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Pub.  L.  107-107)  added  10  U.S.C. 
2410n,  providing  that  (1)  before 
purchasing  a  product  listed  in  the  FPI 
catalog,  DoD  must  conduct  market 
research  to  determine  whether  the  FPI 
product  is  comparable  in  price,  quality, 
and  time  of  delivery  to  products 
available  from  the  private  sector;  (2)  if 
the  FPI  product  is  not  comparable  in 
price,  quality,  and  time  of  delivery,  DoD 
must  use  competitive  procedures  to 
acquire  the  product;  and  (3)  in 
conducting  such  a  competition,  DoD 
must  consider  a  timely  offer  from  FPI 
for  award  in  accordance  with  the 


specifications  and  evaluation  factors  in 
the  solicitation. 

DoD  published  an  interim  rule  at  67 
FR  20687  on  April  26,  2002,  to 
implement  section  811  of  Public  Law 
107-107.  On  December  2,  2002,  section 
819  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2003 
(Pub.  L.  107-314)  amended  10  U.S.C. 
2410n  to  (1)  clarify  requirements  for 
conducting  market  research  before 
purchasing  a  product  listed  in  the  FPI 
catalog;  (2)  specify  requirements  for  use 
of  competitive  procedures  or  for  making 
a  purchase  under  a  multiple  award 
contract  if  an  FPI  product  is  found  to  be 
noncomparable  to  products  available 
from  the  private  sector;  (3)  specify  that 
a  contracting  officer's  determination, 
regarding  the  comparability  of  an  FPI 
product  to  products  available  from  the 
private  sector,  is  not  subject  to  the 
arbitration  provisions  of  18  U.S.C. 
4124(b);  (4)  specify  that  a  DoD 
contractor  may  not  be  required  to  use 
FPI  as  a  subcontractor;  and  (5)  prohibit 
the  award  of  a  contract  to  FPI  that 
would  allow  an  inmate  worker  access  to 
classified  or  sensitive  information. 

DoD  published  a  proposed  rule  at  68 
FR  26265  on  May  15,  2003,  to  further 
implement  the  requirements  of  section 
811  of  Public  Law  107-107,  to 
implement  section  819  of  Public  Law 
107-314,  and  to  address  public 
comments  received  in  response  to  the 
interim  rule  published  on  April  26, 
2002.  A  discussion  of  the  comments 
received  in  response  to  the  proposed 
rule  published  on  May  15,  2003,  is 
provided  below.  DoD  has  adopted  the 
proposed  rule  as  a  final  rule  without 
change. 

1.  Comment:  FPI  is  not  a  small 
business  concern  and  should  not  be 
permitted  to  participate  in  small 
business  set-asides. 

DoD  Response:  Concur  that  FPI  is  not 
a  small  business  concern.  The  small 
business  set-aside  procedures  in  the  rule 
apply  only  when  an  FPI  product  is 
foimd  to  be  noncomparable  to  private 
sector  products.  In  these  situations, 
competitive  procfedures  must  be  used 
and  FPI  must  be  given  an  opportunity 
to  compete.  Because  the  definition  of 
competitive  procedures  in  10  U.S.C. 
2410n  includes  procurements 
conducted  in  furtherance  of  the  Small 
Business  Act,  the  DFARS  rule  permits 
restriction  of  the  competition  to  FPI  and 
small  business  concerns. 

2.  Comment:  The  rule  should  prohibit 
a  Federal  contractor  fit)m  being  required 
to  specify  FPI  products  in  the  designs, 
specifications,  or  standards  it  develops 
for  DoD. 


DoD  Response:  Concur.  Section 
208.670  of  the  rule  prohibits  such  an 
action. 

3.  Comment:  The  rule  should  clarify 
that  DoD  contracts,  particularly 
architect-engineer  contracts,  should 
specify  that  FPI  goods  must  be  used  to 
supply  DoD  unless  excet>ted  by  208.602. 
For  example.  DoD  would  not  be 
permitted  by  law  to  procure  oifice 
furniture  as  part  of  a  consolidated  or 
prime  contract  for  the  construction  or 
renovation  of  a  building  if  such  a 
contracting  method  is  used  to  preclude 
the  necessity  for  a  comparability 
determination  or  competitive 
procedures  under  sections  811  and  819. 

DoD  Response:  Concur  that 
consolidation  of  requirements  merely  to 
avoid  a  comparability  determination  or 
competitive  procedures  would  be 
improper,  as  would  any  other  action 
taken  to  circumvent  statutory  or 
regulatory  requirements.  Howevw. 
consolidation  where  appropriate 
appears  to  be  consistent  with  10  U.S.C. 
2410(e),  which  addresses  the  issue  of 
subcontracting  and  specifically 
prohibits  DoD  from  requiring  a 
contractor  to  use  FPI  as  a  subcontractor 
or  supplier.  The  provisions  of  10  U.S.C. 
2410(e)  are  reflected  in  the  rule  at 
208.670. 

4.  Comment:  A  paragraph  should  be 
added  to  208.670  to  state  that  nothing  in 
that  section  prohibits  FPI  from 
voluntarily  entering  into  a  subcontract 
with,  or  from  being  accepted  as  a 
subcontractor  by,  any  prime  contractor 
doing  business  with  a  DoD  component. 

DoD  Response:  Nothing  in  the  nde 
precludes  FPI  from  acting  as  a 
si4)contractor.  Specific  mention  of  this 
subject  in  the  rule  is  unnecessary. 

5.  Comment:  The  rule  should  clarify 
that  use  of  multiple  award  schedule 
Contracts  is  a  legitimate  competitive 
procedure. 

DoD  Response:  This  point  is  clear 
from  the  definition  of  "competitive 
procedures  "  at  208.601-70,  which 
permits  use  of  the  procedures  in  FAR 
6.102,  to  include  the  use  of  multiple 
award  schedule  contracts. 

6.  Comment:  The  first  sentence  of 
208.602(a)(i)  should  make  it  clear  that  it 
is  mandatory  for  contracting  officers  to 
conduct  market  research  before 
purchasing  a  product  listed  in  the  FPI 
Schedule. 

DoD  Response:  The  first  sentence  of 
208.602(a)(i)  is  an  imperative  statement 
and  is  clearly  mandatory. 

7.  Comment:  The  way  the  rule  is 
written,  if  FPI's  product  is  found  to  be 
noncomparable  in  price,  quality,  and 
delivery  time,  FPI  is  given  a  second 
chance  to  meet  these  criteria  through 
the  competition  phase.  The  rule  should 
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be  revised  to  eliminate  the  second 
redundant  step. 

DoD  Response:  Do  not  concur.  The 
two-step  process  is  consistent  with  10 
U.S.C.  2410n(b),  which  clearly 
establishes  an  "if-then"  situation,  i.e.,  if 
boD  makes  a  noncomparability 
determination,  then  competitive 
procedures  must  be  used. 

8.  Ckjmment:  The  rule  should 
emphasize  the  two-step  nature  of  the 
procedures,  add  a  deRnition  of 
"comparable"  to  208.601-70,  and  clarify 
that  DoD  purchasers  may  request  waiver 
if  an  FPI  product  has  been  determined 
to  be  comparable. 

DoD  Response:  The  rule  is  clear  with 
regard  to  the  two-step  nature  of  the 
procedures.  A  definition  of 
"comparable"  is  unnecessary,  as  this 
term  is  already  used  throughout  the 
FAR  and  DFAJIS  with  its  common 
dictionary  meaning.  If  an  FPI  product  is 
determined  to  be  comparable  to  a 
private  sector  product,  the  rule  requires 
use  of  the  procedures  in  FAR  subpart 
8.6,  which  addresses  clearance/waiver 
provisions.  It  is  unnecessary  to  repeat 
these  provisions  in  the  DFARS. 

9.  Comment:  The  requirement  for  a 
written  comparability  determination 
takes  discretion  away  from  the 
contracting  officer  and  should  be 
eliminated. 

DoD  Response:  Do  not  concur.  It  is 
common  business  practice  to  document 
the  decision-making  process. 

10.  Comment:  The  "unilateral 
decision"  language  at  208.602(a)  should 
be  removed.  It  does  not  provide  any 
guidance  to  contracting  officers  in 
exercising  their  discretion. 

DoD  Response:  Do  not  concur.  This 
language  clarifies  the  contracting 
officer's  role  in  the  determination 
process  and  is  consistent  with  the 
provisions  of  10  U.S.C.  2410n(d). 

11.  Comment:  The  rule  should 
include  language  requiring  FPI  to 
adhere  to  its  contractual  obligations  to 
the  same  extent  as  any  other  DoD 
contractor. 

DoD  Response:  Concur  that  FPI 
should  be  held  accountable  for  its 
performance.  In  accordance  with  FAR 
8.607,  the  Government  may  collect  past 
performance  information  for  use  in 
supporting  a  clearance  request  for  future 
purchases.  However,  it  is  uimecessary  to 
address  this  issue  in  this  DFARS  rule. 

12.  Comment:  The  rule  overlooks  the 
statutory  requirement  to  give  NIB 
second  priority,  behind  FPI,  for  sales  of 
products  to  the  Govenunent.  The 
language  at  208.602(a)(iv)  should  be 
revised  to  state  that  in  the  event  that  FPI 
is  found  to  be  non-comparable,  JWOD 
products  woiild  be  given  first  priority;  if 
the  product  is  not  on  the  JWOD 


Procurement  List,  then  competitive 
procedure^  may  be  used. 

DoD  Reiponse:  Do  not  concur.  In 
accordance  with  41  U.S.C.  48,  NIB  is 
given  priority  only  if  the  required 
supplies  cr  services  are  not  available 
from  FPI.  If  FPI  can  fulfill  the 
requirement,  even  though  it  is 
determined  to  be  noncomparable,  10 
U.S.C.  241  On  requires  use  of 
competitii  e  procedures  that  include 
FPI. 

13.  Com  ment:  The  requirement  in 
208.602(a]  [iv)(C)(l),  to  "Establish  and 
communic  ate  to  FPI  the  requirements 
and  evalu)  tion  factors  that  will  be  used 
as  the  basi  5  for  selecting  a  source,  so 
that  an  off  jr  from  FPI  can  be  evaluated 
on  the  san  e  basis  as  the  schedule 
holder"  is  too  solicitous  of  FPI,  exceeds 
the  requin  ments  of  the  law,  and  should 
be  remove  i. 

DoD  Ret  ponse:  Do  not  concur.  Since 
a  formal  s<  licitation  will  not  be  issued 
for  purcha  ses  made  using  multiple 
award  sch  sdules.  there  must  be  a  means 
^f  commu  licating  this  information  to 
enable  FPI  to  compete  in  accordance 
with  10  U  S.C.  2410n. 

14.  Com  nent:  The  language  at 
208.602  (a]  iv)  should  specify  how  FPI 
will  be  no  ified  of  a  solicitation. 

DoD  Rei  ponse:  Do  not  concur.  This 
level  of  de  tail  is  more  appropriately  left 
to  the  disc  retion  of  the  contracting 
officer. 

15.  Com  ment:  The  FPI  Board  of 
Directors  i  dopted  a  resolution  that 
directs  FP  to  grant  waivers  in  all  cases 
where  the  private  sector  provides  a 
lower  pric  ;  for  a  comparable  product 
that  FPI  d<  les  not  meet.  The  rule  should 
clarify  tha  ,  because  of  sections  811  and 
819,  DoD  «  ontracting  officers  are  exempt 
from  this  I  Bsolution  and  are  therefore 
not  requir  d  to  obtain  a  waiver  from 
FPI. 

DoD  Ret  ponse:  Section  208.606  of  the 
rule  provi(  les  a  blanket  exception  from 
FPI  cleara  ice  requirements,  to  apply 
when  a  co  itracting  officer  determines 
that  an  FP  product  is  not  comparable  to 
private  se<  tor  products  and  the 
procedure ;  at  208.602(a)(iv)  are  used.  A 
specific  e3«emption  from  the  Board  of 
Directors  flesolution  is  uimecessary. 

16.  Conmnent:  The  initial  regulatory 
flexibility  malysis  concluded  that  the 
rule  could  benefit  small  business 
concerns  that  offer  products  comparable 
to  FPI.  Tht  analysis  should  also 
consider  and  include  the  impact  on  FPI 
and  the  small  business  concerns  that 
support  F^I. 

DoD  Re^onse:  Concur.  The  final 
regulatoryjflexibility  analysis  addresses 
FPI  and  the  small  business  concerns 
that  provide  supplies  and  services  to 
FPI. 


This  rule  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexfliility  Act 

This  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  because  the 
rule  will  permit  small  entities  to 
compete  with  FPI  for  DoD  contract 
awards  under  certain  conditions.  A  final 
regulatory  flexibility  analysis  has  been 
prepared  and  is  stunmarized  as  follows: 

This  rule  amends  DoD  policy 
pertaining  to  the  acquisition  of  products 
from  FPI.  The  rule  implements  10 
U.S.C.  2410n.  The  net  effect  of  the  rule 
is  unknown  at  this  time.  The  rule  is 
expected  to  benefit  small  business 
concerns  that  offer  products  comparable 
to  those  listed  in  the  FPI  catalog,  by 
permitting  those  concerns  to  compete 
for  DoD  contract  awards.  The  rule  could 
also  have  a  negative  impact  on  small 
business  concerns  that  provide  supplies 
or  services  to  FPI  in  support  of  its 
products.  There  are  no  known 
significant  alternatives  to  the  rule  that 
would  meet  the  requirements  of  10 
U.S.C.  2410n. 

A  copy  of  the  analysis  may  be 
obtained  from  the  point  of  contact 
specified  herein. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  208, 
210, 219,  and  252 

Government  procurement. 

Michele  P.  Peterstm, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

■  Accordingly,  the  interim  rule 
amending  48  CFR  parts  208  and  210 
which  was  published  at  67  FR  20687  on 
April  26,  2002,  is  adopted  as  a  final  rule 
with  the  following  changes: 

■  1.  The  authority  citation  for  48  CFR 
parts  208,  210,  219,  and  252  continues  to 
read  as  follows:  « 

Authority:  41  U.&C.  421  and  48  CFR 

chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

■  2.  Section  208.601-70  is  added  to  read 
as  follows: 
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208.601-70    Definitions. 

As  used  in  this  subpart — 

Competitive  procedures  includes  the 
procedures  in  FAR  6.102,  the  set-aside 
procedures  in  FAR  subpart  19.5,  and 
competition  conducted  in  accordance 
with  FAR  part  13. 

Market  research  means  obtaining 
specific  information  about  the  price, 
quahty,  and  time  of  delivery  of  products 
available  in  the  private  sector  and  may 
include  techniques  described  in  FAR 
10.002(b)(2). 

■  3.  Sections  208.602  and  208.606  are 
revised  to  read  as  follows: 

208.602    Policy. 

(a)(i)  Before  purchasing  a  product 
listed  in  the  FPI  Schedule,  conduct 
market  research  to  determine  whether 
the  FPI  product  is  comparable  to 
products  available  from  the  private 
sector  that  best  meet  the  Government's 
needs  in  terms  of  price,  quality,  and 
time  of  delivery  (10  U.S.C.  2410n).  This 
is  a  imilateral  determination  made  at  the 
discretion  of  the  contracting  officer.  The 
procediues  of  FAR  8.605  do  not  apply. 

(ii)  Prepare  a  written  determination 
that  includes  supporting  rationale 
explaining  the  assessment  of  price, 
quality,  and  time  of  delivery,  based  on 
the  results  of  market  research  comparing 
FPI  products  to  those  available  from  the 
private  sector. 

(iii)  If  the  FPI  product  is  comparable, 
follow  the  policy  at  FAR  8.602(a). 

(iv)  If  the  FPI  product  is  not 
comparable  in  one  or  more  of  the  areas 
of  price,  quality,  and  time  of  delivery — 

(A)  Acquire  the  product  using — 

(1)  Competitive  procedures;  or 

(2)  The  fair  opportimity  procedures  in 
FAR  16.505,  if  placing  an  order  vmder 

a  multiple  award  task  or  delivery  order 
contract; 

(B)  Include  FPI  in  the  solicitation 
process  and  consider  a  timely  offer  from 
FPI  for  award  in  accordance  with  the 
requirements  and  evaluation  factors  in 
the  solicitation,  including  solicitations 
issued  using  small  business  set-aside 
procedures;  and 

(C)  When  using  a  multiple  award 
schedule  issued  imder  the  procedures  of 
FAR  subpart  8.4— 

(1)  Establish  and  communicate  to  FPI 
the  requirements  and  evaluation  factors 
that  will  be  used  as  the  basis  for 
selecting  a  source,  so  that  an  offer  from 
FPI  can  be  evaluated  on  the  same  basis 
as  the  schedule  holder;  and 

(2)  Consider  a  timely  offer  from  FPI. 

208.606    Exceptions. 

For  DoD,  FPI  clearances  also  are  not 
required  when — 

(1)  The  contracting  officer  makes  a 
determination  that  the  FPI  product  is 


not  comparable  to  products  available 
from  the  private  sector  that  best  meet 
the  Government's  needs  in  terms  of 
price,  quality,  and  time  of  delivery;  and 

(2)  The  procedures  at  208.602(a)(iv) 
are  used. 

■  4.  Sections  208.670  and  208.671  are 
added  to  read  as  follows: 

208.670  Performance  n  a  sulicontractor. 

Do  not  require  a  contractor,  or 
subcontractor  at  any  tier,  to  uSe  FPI  as 
a  subcontractor  for  performance  of  a 
contract  by  any  means,  including  means 
such  as — 

(a)  A  solicitation  provision  requiring 
a  potential  contractor  to  offer  to  make 
use  of  FPI  products  or  services; 

(b)  A  contract  specification  requiring 
the  contractor  to  use  specific  products 
or  services  (or  classes  of  products  or 
services)  offered  by  FPI;  or 

(c)  Any  contract  modification 
directing  the  use  of  FPI  products  or 
services. 

208.671  Protection  of  ciassMed  and 
sensitive  information. 

Do  not  enter  into  any  contract  with 
FPI  that  allows  an  inmate  worker  access 
to  any — 

(a)  Classified  data; 

(b)  Geographic  data  regarding  the 
location  of — 

(1)  Siu-face  and  subsur&ce 
infrastructure  providing 
communications  or  water  or  electrical 
power  distribution; 

(2)  Pipelines  for  the  distribution  of 
natural  gas,  bulk  petroleum  products,  or 
other  conunodities;  or 

(3)  Other  utilities;  or 

(c)  Personal  or  financial  information 
about  any  individual  private  citizen, 
including  information  relating  to  such 
person's  real  property  however 
described,  without  the  prior  consent  of 
the  individual. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

■  5.  Section  219.502-70  is  added  to  read 
as  follows: 

219.502-70    Inclusion  of  Federal  Prison 
Industries,  Inc. 

When  using  competitive  procedures 
in  accordance  with  208.602(a){iv), 
include  Federal  Prison  Industries,  Inc. 
(FPI),  in  the  solicitation  process  and 
consider  a  timely  offer  from  FPI. 

■  6.  Section  219.508  is  added  to  read  as 
follows: 

219.508    Solicitstion  provisions  and 
contract  clauses. 

(c)  Use  the  clause  at  FAR  52.219-6, 
Notice  of  Total  Small  Business  Set- 
Aside,  with  252.219-7005,  Alternate  A, 


when  the  procedures  of  208.602(a)(iv) 
apply  to  the  acquisition. 

fd)  Use  the  clause  at  FAR  52.219-7. 
Notice  of  Partial  Small  Business  Set- 
Aside,  vtrith  252.219-7006,  Alternate  A, 
when  the  procediu^s  of  208.602(a)(iv) 
apply  to  the  acquisition. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  7.  Sections  252.219-7005  and 
252.219-7006  are  added  to  read  as 
follows: 

252.219-7005    Alternate  A. 

Alternate  A  (Dec  2003} 

As  prescribed  in  219.508(c).  substitute  the 
following  paragraph  (b)  for  paragraph  (b)  of 
the  clause  at  FAR  52.219-6: 

(b)  General.  (1)  Offers  are  solicited  only 
from  small  business  concerns  and  Federal 
Prison  Industries,  Inc.  (FPI).  Offers  received 
from  concerns  that  are  not  small  business 
concerns  or  FPI  shall  be  considered 
nonresponsive  and  will  be  rejected. 

(2)  Any  award  resulting  from  this 
solicitation  will  be  made  to  either  a  small 
business  concern  or  FPI. 

252.219-7006    Alternate  A. 

Alternate  A  (Dec  2003) 

As  prescribed  in  21d.508(d).  add  the 
following  paragraph  (d)  to  the  clause  at  FAR 
52.21^7: 

(d)  Notwithstanding  paragraph  (b)  of  this 
clause,  offers  will  be  solicited  and  considered 
from  Federal  Prison  Industries,  Inc.,  for  both 
the  set-aside  and  non-set-aside  portion  of  this 
requirement. 

(FR  Doc.  03-28440  Filed  11-13-03;  8:45  am] 
BILLING  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 

48CFRPwt216 
[DFARS  Case  2001-001 3] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Provisionai 
Award  Fee  Payments 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  address  the  use  of 
provisional  award  fee  payments  imder 
cost-plus-award-fee  contracts.  The  rule 
provides  for  successfully  performing 
contractors  to  receive  a  portion  of  award 
fees  within  an  evaluation  period  prior  to 
a  final  evaluation  for  that  period. 
DATES:  Effective  date.- January  13,  2004. 

Applicability  date:  The  DFARS 
changes  in  this  rule  apply  to 
solicitations  issued  on  or  after  January 
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13,  2004.  Contracting  officers  may,  at 
their  discretion,  apply  the  DFARS 
changes  to  solicitations  issued  before 
January  13, 2004,  provided  award  of  the 
resulting  contract(s)  occurs  on  or  after 
January  13,  2004.  Contracting  officers 
may,  at  their  discretion,  apply  the 
DFARS  changes  to  any  existing  contract 
with  appropriate  consideration. 
FOft  RiFTTHER  INFORMATK)N  CONTACT:  Ndr. 
Ted  Godlewski, 

OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-2022; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2001-D013. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  provides  for  the 
payment  of  provisional  award  fees 
within  an  evaluation  period  prior  to  a 
final  evaluation  for  that  period.  The 
provisional  payments  would  be  based 
on  (1)  successfiil  evaluations  for  prior 
evaluation  periods,  and  (2)  the 
expectation  that  payment  of  provisional 
fee  amounts  will  not  reduce  the  overall 
effectiveness  of  the  award  fee  incentive. 
A  training  module  on  the  use  of 
provisional  <kward  fee  payments  is 
available  on  the  Defense  Acquisition 
University  Web  site  at  http:// 
www.dau.mil,  under  "Continuous 
Learning." 

DoD  published  a  proposed  rule  at  67 
FR  70388  on  November  22,  2002.  Seven 
respondents  submitted  comments  on  the 
proposed  rule.  A  discussion  of  the 
comjoients  is  provided  below. 
Differences  between  the  proposed  and 
final  rules  are  explained  in  the  DoD 
Response  to  Comments  5  and  10. 
'     1.  Comment:  The  proposed  policy 
appears  to  conflict  with  the  Defense 
Finance  and  Accounting  Service  (DFAS) 
DFAS-IN  Regulation  37-1,  Table  8-1. 
which  states  that  award  fee  must  not  be 
obligated  imtil  its  amount  is 
determined.  If  provisional  award  fee  is 
allowed,  the  DFAS  regulation  should  be 
revised  to  preclude  confusion. 

DoD  Response:  Concur  that  DFAS 
may  need  to  review  its  regulations  to 
determine  if  revisions  are  required 
based  on  this  DFARS  rule. 

2.  Comment:  It  is  not  clear  what  the 
difference  is  between  doing  provisional 
award  fee  determinations  and  simply 
doing  more  frequent' final  award  fee 
determinations.  Presumably,  the  process 
for  doing  a  provisional  award  fee 
payment  would  not  be  as  formal  as  that 
for  doing  a  final  award  fee 
determination.  Suggest  that  the  policy 
state  that  the  agency  should  use  a 
streamlined  process  for  doing  a 
provisional  award  fee  determination. 


DoD  Re  iponse:  DoD  concius  with 
using  a  st  eamlined  process  for  doing  a 
provision  d  award  fee  determinaUon, 
but  this  a;  iproach  (i.e.,  the  payment  of 
part  of  av  ilable  award  fee  without 
using  all  t  le  formalities  of  a  full-scale 
award  fee  determination)  is  already 
implied  b  f  the  wording  of  the  rule.  The 
rule  provi  les  a  framework,  with  the 
flexibiUty  for  contracting  officers  to 
implemeE  t  the  rule  using  processes  that 
best  fit  th(  sir  particular  business  needs. 

3.  Conu  nent:  It  may  be  advisable  to 
establish  1 1  ceiling  on  the  amount  that 
may  be  gi  ren  as  a  provisional  award  fee. 

DoD  Re  jponse:  Concur  that  there 
should  be  a  ceiling;  however,  the  rule 
already  es  tablishes  a  ceiling  at  216.405- 
2(b)(3)(B)  1)  and  (2).  The  rule  states  that 
provision  J  award  fee  payments  may  not 
exceed  50  percent  of  the  award  fee 
available  or  the  initial  award  fee 
period,  an  d  may  not  exceed  80  percent 
of  the  eva  nation  score  for  the  prior 
evaluatioi  i  period  times  the  award  fee 
available  or  the  current  period. 
Contracting  officers  are  free  to  establish 
lower  provisioned  award  fee  amounts  if 
they  deen  it  to  be  in  the  Government's 
best  inten  sts. 

4.  Comj  lent:  The  policy  should 
recognize  that  provisional  award  fees 
might  not  be  feasible  or  appropriate  in 
all  situatii  ns.  The  agency  may  need  to 
consider  t  le  ability  of  the  vendor  to 
provide  d  ita  on  incurred  costs.  It  is 
common  I  9r  a  vendor  with 
subcontra  ::tors  to  be  several  months 
behind  in  billing.  Thus,  a  provisional 
determination  linked  to  the  value  of 
work  perf  )rmed  might  be  inaccurate.  Or 
if  the  awa  rd  fee  is  based  on  achievement 
of  a  milestone  by  a  particular  date,  the 
argument  could  be  made  that  giving  a 
provision  d  award  fee  payment  would 
actually  n  iduce  the  effectiveness  of  the 
incentive.  Therefore,  the  policy  should 
cite  exam  )les  of  situations  in  which  a 
provision  J  award  fee  payment  woidd 
be  approp  riate. 

DoD  Response:  Partially  concur.  DoD 
agrees  thak  provisional  award  fee 
paymentsjmay  not  be  feasible  or 
appropriate  in  all  situations  and, 
therefore, [should  be  optional.  The  rule 
provides  itontracting  officers  the 
flexibilitytto  determine  where  and  how 
provision  d  award  fee  pajnments  can  best 
be  emplo;  ed.  The  rule  reflects  this 
position  a  t  DFARS  216.405-2(b)(3), 
which  sta  es  "The  CPAF  contract  may 
include  p  ovisional  award  fee 
pajrments  "  (emphasis  added)  However, 
it  >s  not  p  Tident  to  cite  examples  of 
situations  in  which  a  provisional  award 
fee  paymi  nt  would  be  appropriate, 
because  a  camples  may  be 
misinterpreted  as  the  only  situations  in 


which  this  type  of  payment  may  be 
used. 

5.  Comment:  If  the  provisional  award 
fee  payment  process  is  too  informal,  it 
would  be  subject  to  abuse  or 
misapplication,  e.g.,  if  given  without 
adequate  justification  or  if  given  based  ^ 
on  inaccurate  data.  This  could  lead  to 
overpayment  of  award  fee.  Therefore, 
the  policy  should  address  recovery  of 
any  overpayment  (e.g.,  by  setoff  or 
reduction  in  future  award  fee 
payments). 

DoD  Response:  Conciu  that  the  rule 
should  address  recovery  of  an 
overpayment.  The  proposed  rule,  at 
216.405-2(b)(3)(C),  required  the 
contractor  to  either  credit  any 
overpajrment  on  the  next  payment 
voucher  or  refund  any  overpa3maent,  in 
accordance  with  directions  from  the 
contracting  officer.  Since  the 
overpayment  is  actually  a  debt  due  the 
Government,  the  final  rule  contains  a 
change  in  this  paragraph  to  require  the 
contracting  officer  to  collect  the  debt  in 
accordance  with  FAR  32.606,  Debt 
detennination  and  collection. 

6.  Comment:  The  rule  defeats  the 
purpose  of  an  award  fee  contract.  By 
giving  the  contractor  provisional 
payments  on  a  monthly  basis,  you  are  in 
a  sense  turning  an  award  fee  contract 
into  a  fixed  fee  contract.  The  award  fee 
pool  is  supposed  to  be  tied  to  contractor 
performance,  and  provisional  payments 
circumvent  that  by  paying  out  a  large 
percentage  of  the  pool  prior  to  the  end 
of  the  evaluation  period.  Where  is  the 
incentive  to  perform?  Furthermore,  how 
can  a  contractor,  deemed  to  have  an 
adequate  accounting  system  to  support 
a  cost-type  contract,  experience  cash 
flow  problems,  especially  when  a  large 
business  can  voucdier  for  allowable  costs 
every  two  weeks.  In  addition,  has  DoD 
considered  the  administrative  burden  of 
monthly  provisional  payments  on  the 
Government,  i.e.,  monthly 
modifications? 

DoD  Response:  Provisional  award  fee 
payments  do  not  turn  an  award  fee 
contract  into  a  fixed  fee  contract.  The 
issue  of  entitiement  is  significantiy 
different  from  the  issue  of  timing. 
Provisional  award  fee  pa)mients  only 
change  the  timing  of  the  pajnnents,  not 
the  entitiement  to  those  payments.  The 
contractor  is  incentivized,  since  the 
contractor  must  earn  the  award  fee  in 
exactly  the  same  way  as  if  there  were  no 
provisional  award  fe&payments,  i.e., 
entitiement  to  the  award  fee  continues 
to  be  tied  to  contractor  performance. 
Should  the  Government  determine  that 
the  contractor  is  not  entitied  to  the 
award  fee,  the  contractor  must  retiun 
the  provisional  payments  to  the 
Government. 
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As  to  the  observation  that  contractors 
can  voucher  for  all  allowable  costs  on 
cost-type  contracts  every  two  weeks,  it 
should  be  noted  that  not  all  unallowable 
costs  are  unavoidable.  Contractors 
normally  rely  on  the  partial  payment  of 
fee  for  work  accomplishment  to  cover 
unallowable  costs,  and  to  keep  them  out 
of  a  loss  position  on  the  contract  as  a 
whole.  In  particular,  on  high-dollar 
award  fee  contracts,  the  amount  of 
award  fee  that  is  being  held  pending  a 
formal  award  fee  determination  can  be 
significant.  As  such,  a  standard  award 
fee  structure,  instead  of  motivating  and 
rewarding  outstanding  performance,  can 
be  a  financial  negative  for  a  contractor. 
Without  provisional  award  fee 
payments,  some  contractors  may  well 
prefer  a  smaller  fixed  fee  that  they  know 
will  arrive  on  a  monthly  basis  to  an 
award  fee  that,  while  possibly  larger  in 
amount,  will  be  paid  less  frequenUy 
(e.g.,  not  paid  until  the  end  of  the  award 
fee  period). 

Tne  use  of  provisional  award  fee 
payments  is  entirely  optional. 
Contracting  officers  may  choose  to  not 
employ  provisional  award  fee  payments 
when  they  believe  such  use  would 
dilute  the  effectiveness  of  the  award  fee 
in  a  particular  contract,  would  be  an 
undue  administrative  biu-den,  or  would 
otherwise  not  be  in  the  Government's 
best  interests. 

7.  Comment:  Award  fee 
administration  is  a  very  time  consuming 
process.  In  accomplishing  performance 
evaluations,  great  care  is  taken  to 
adequately  support  awarding  or 
withholding  of  award  fee.  This  effort  is 
done  in  a  very  careful,  concise,  and 
professional  manner  to  avoid  any 
appearance  of  arbitrary  or  capricious 
application  of  award  fee  criterion  and  to 
ensure  that  the  contractor  receives 
appropriate  consideration  for 
performance  efforts. 

The  "Background"  information  in  the 
Federal  Register  notice  of  the  proposed 
rule  stated,  "Cost-reimbursement 
contracts  containing  award  fees 
typically  provide  for  an  award  fee 
payment  no  more  frequently  than  every 
6  months."  However,  the  respondent's 
experience  in  working  with  cost- 
reimbursement  contracts  is  that  "no 
more  frequently"  is  more  appropriately 
"no  less  fi^uently."  Many  of  these 
contracts  begin  with  6-month  evaluation 
periods.  As  complexity  or  dollar  value 
increase,  evaluation  periods  are  reduced 
to  as  low  as  3-months  (quarterly). 

Prior  to  awarding  cost-reimbursement 
contracts,  audits  are  requested  to  ensure 
that  the  contractor  has  a  financicd 
system  in  place  to  support  adequately 
identifying  cost  and  that  the  company 
has  the  financial  capability  to  perform 


the  contract.  Normally  the  proposed 
award  fee  periods  are  identifi^  in  a 
solicitation,  putting  the  contractor  on 
notice  of  the  Government's  intent  for 
award  fee  evaluation.  Also,  there  is  no 
prohibition  against  a  contractor 
requesting  contracting  officer 
consideration  for  reducing  the  length  of 
award  fee  periods  should  the  contractor 
begin  experiencing  "an  undue  financial 
burden." 

If  a  contracting  officer  implements 
this  rule,  it  would  result  in  an  arbitrary 
determination  of  potential  award  fee 
earnings  based  on  past  performance. 
This  practice  would  not  only  increase 
Government  administration  of  the 
process,  but  could  potentially  allow  a 
contractor  the  use  of  Government  funds 
prior  to  a  true  determination  of  actual 
earnings  with  no  consideration  (such  as 
interest)  being  afforded  the  Government, 
should  the  funds  ultimately  be  credited 
back  to  the  Government  following  a 
proper  performance  evaluation.  Award 
fee  should  always  be  earned,  not  paid 
on  a  credit  or  assumptive  basis  in  order 
to  fulfill  the  intended  purpose  of  award 
fee,  which  is  to  incentivize  a 
contractor's  performance.  Unless  the 
provisional  pa)rment  is  tied  to  some 
performance  period,  it  could  be 
construed  as  a  form  of  advance 
payment.  Also,  since  other  remedies  are 
available  should  a  contractor  (probably 
a  large  business)  experience  "undue 
financial  burden,"  no  need  exists  for 
this  provision. 

DoD  Response:  Do  not  concur. 
Provisional  award  fee  payments  do  not 
result  in  an  arbitrary  determination  of 
potential  award  fee  earnings  based  on 
past  performance.  The  issues  of 
entitlement,  administrative  burden, 
incentive  to  perform,  and  contractor 
cash  flow  are  addressed  in  the  DoD 
Response  to  Comment  6.  With  respect  to 
the  issue  of  interest  on  overpayments,  as 
explained  in  the  DoD  Response  to 
Comment  5,  the  final  rule  requires 
contractors  to  return  any  overpayment 
in  accordance  with  FAR  32.606.  FAR 
32.610,  Demand  for  payment  of  contract 
debt,  states  that  any  amounts  not  paid 
within  30  days  from  the  date  of  the 
demand  for  payment  will  bear  interest. 

Furthermore,  provisional  award  fee 
payments  are  different  from  advance 
payments,  since  the  amount  of  the 
payment  for  periods  subsequent  to  the 
first  evaluation  period  is  based  on 
performance  in  the  prior  evaluation 
period. 

8.  Comment:  The  pitfalls  associated 
with  this  proposal  are  greater  than 
whatever  benefits  there  may  be  for 
either  party.  The  concept  of  award  fees 
was  established  to  provide  incentive  for 
performance  such  that  if  performance 


was  provided  in  excess  of  certain 
thresholds,  an  award  fee  determining 
official  would  so  declare  after  review  of 
findings  bom  an  award  fee  board.  The 
proposed  change  negates  the  concept  of 
award  fee  to  provide  incentive  fOr 
performance  and,  instead,  establishes  a 
means  of  cash  payment  to  contractors 
for  reasons  other  than  incentive.  In  fact, 
this  proposed  change  does  nothing  other 
than  to  establish  cash  flow  expectations 
on  the  part  of  contractors  that  bear  no 
relationship  to  fee  earned  in  current 
periods  until  well  after  such 
determinations  could  be  made  AND 
related  outlays  have  already  been  made. 

The  Government  assumes  a  greater 
share  of  risk  when  using  cost- 
reimbursable  contracts,  and 
compensates  for  this  by  providing  the 
contractor  with  frequent  billing 
provisions  to  cover  all  aggregated  costs 
and  fees  incurred  in  each  billing  period 
(usually  on  a  monthly  basis).  Therefore, 
contractor  cash  flow  considerations  are 
NOT  factors  in  deciding  whether  or  not 
to  have  award  fee  provisions  in  the  first 
place,  and  they  are  also  NOT  factors  in 
determinations  of  performance  in  award 
fee  periods. 

The  proposed  change,  if  adopted, 
would  pressure  program  managers  to 
incorporate  these  provisions  into 
existing  contracts,  especially  those  large 
systems  contracts  involving  millions  of 
dollars.  Such  adoption  would 
subsequently  give  rise  to  the  inherent 
presumption  of  entitlement  during 
current  award  fee  periods,  even  though 
actual  entitlement  determinations 
would  not  take  place  until  after  funds 
have  been  disbursed.  As  a  result, 
additional  administrative  burdens  on 
top  of  those  already  created  by  award 
fee  provisions  would  be  placed  on 
program  managers  and  contracting 
officers.  This  would  be  especially  true 
in  instances  cited  in  proposed  DFARS 
216.405-2{b)(3)(C). 

This  change  would  also  create 
potential  legal  problems,  especially  in 
instances  where  DFARS  216.405- 
2(b)(3)(D)  would  be  imposed.  How  does 
one  protect  the  contracting  officer 
determination  from  being  appealed  as 
being  "arbitrary  and  capricious,"  and 
how  would  such  disputes  alter  or 
hinder  ongoing  contract  performance 
imtil  such  matters  are  resolved? 

DoD  Response:  Do  not  concur.  With 
respect  to  the  comments  on  the 
incentive  for  performance,  cash  flow, 
entitlement,  and  administrative  burden 
considerations,  see  the  DoD  Response  to 
Comment  6. 

With  respect  to  the  comment  on 
modifying  existing  contracts  to  include 
the  requirement  for  provisional  award 
fee  payments,  such  modification  could 
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only  be  considered  if  the  contracting 
officer  obtained  adequate  consideration. 
For  future  contracts,  the  rule  relies  upon 
agency  procediues  and  contracting 
officer  business  judgment  to  determine 
if  provisional  award  fee  payments  are 
appropriate  for  a  particular  contracting 
environment,  rather  than  a  "one  size  fits 
all"  requirement. 

As  to  the  respondent's  perceived  legal 
problems,  the  provisional  award  fee 
payment  requirement  falls  within  the 
award  fee  provisions  of  the  contract, 
including  the  requirements  in  the  FAR. 
FAR  16.405-2(a)  states  "*   *   *  The 
amount  of  the  award  fee  to  be  paid  is 
determined  by  the  Government's 
judgmental  evaluation  of  the 
contractor's  performance  in  terms  of  the 
criteria  stated  in  the  contract.  This 
determination  and  the  methodology  for 
determining_the  award  fee  are  unilateral 
decisions  made  solely  at  the  discretion 
of  the  Government."  Although  the 
determinations  are  unilateral,  the 
United  States  Court  of  Appeals  in 
Bumside-Ott  Aviation  Training  Center 
V.  Dalton,  Secretary  of  the  Navy, 
107F.3d  854  {Fed.  Cir.  1997),  held  that 
disputes  concerning  the  amount  of  the    - 
award  fee  are  subject  to  the  Contract 
Disputes  Act.  The  Court  also  held  that 
award  fee  determinations  could 
continue  to  be  committed  to  the 
discretion  of  contracting  officers  imder 
the  terms  of  the  contract  and  would  be 
upheld  as  long  as  they  were  not 
arbitrary  or  capricious.  Therefore,  the 
rule  cannot  state  that  provisional  award 
fee  payments  are  or  are  not  disputable, 
since  that  determination  may  depend  on 
other  factors. 

This  rule  does  not  impose  any 
significant  additional  risk  of  litigation. 
For  periods  subsequent  to  the  initial 
evaluation  period,  the  payments  are 
based  on  the  evaluation  for  the  prior 
period.  Thus,  provided  the  prior 
evaluations  are  not  arbitrary  and 
capricious,  there  would  be  little,  if  any, 
basis  for  determining  the  provisional 
award  fee  pa)rments  to  be  arbitrary  and 
capricious. 

However,  should  a  dispute  arise,  such 
dispute  would  not  alter  or  hinder 
ongoing  contract  performance. 
Paragraph  (i)  of  the  clause  at  FAR 
52.233-1,  Disputes,  states  "The 
Contractor  shall  proceed  diligently  with 
performance  of  this  contract,  pending 
final  resolution  of  any  request  for  relief, 
claim,  appeal,  or  action  arising  imder 
the  contract,  and  comply  with  any 
decision  of  the  Contracting  Officer." 

9.  Comment.  There  is  a  need  for  an 
initial  assessment  of  contractor 
performance  by  the  fee  determining 
official  before  the  contracting  officer 
pays  any  provisional  award  fees.  This. 


initial  assessment  can  be  done  diuing 
the  first  ^terim  evaluation.  In  rettun 
(for  the  ihitial  wait),  recommend  up  to 
80%  (vie  3  proposed  50%)  be  awarded. 
In  additii  >n,  also  recommend  that 
prdvisioi  lal  award  fee  payments  apply 
to  fixed-]  (rice  contracts  with  award  fees. 

DoD  R  fsponse:  Do  not  concur.  The 
role  of  th  B  fee  determining  official  in  the 
provisioi  al  award  fee  payment  process 
should  be  determined  by  the  DoD 
department  or  agency  based  on  the 
particula  r  contracting  environment. 
Accordic  gly,  there  is  no  standard 
guidance  on  the  role  of  the  fee 
determin  ing  official  or  even  a  standard 
award  fe<  i  clause  used  throughout  BoD. 
Buying  a  ;tivities  may  provide 
impleme  iting  guidance  to  the  extent 
they  deei  i  it  necessary  to  provide 
addition!  1  information  regarding  the 
role  of  th }  fee  determining  official  in  the 
payment  af  provisional  award  fees. 

Since  t  le  contractor's  "track  record" 
of  perfon  [icmce  on  the  contract  will  be 
limited  f<  ir  the  initial  award  fee 
evaluatia  i,  it  may  be  difficult  to 
conclude  thdt  the  contractor's 
performa  ice  for  the  initial  contract 
period  re  lects  a  reasonable  expectation 
of  the  pel  formance  for  subsequent 
periods. '  'bus,  it  would  not  be  prudent 
to  build  i  higher  limitation  (i.e.,  80 
percent)  for  the  initial  period. 

Although  DoD  does  not  concur  with 
increasin  i  the  ceiling  for  the  initial 
period,  a  DoD  department  or  agency 
may  cons  ider  granting  an  individual, 
one-time  deviation  to  this  requirement  if 
the  depai  tment  or  agency  believes  that 
a  specific  contract  is  essentially  a 
continual  ion  of  prior  contracts  for  the 
same  iter  i  or  service  and,  hence,  the  50 
percent  1  mitation  on  the  initial 
provisior  al  payment  is  not  really 
needed  t<  i  protect  the  Government's 
interests. 

As  to  t  le  use  of  provisional  award 
fees  in  fij  ;ed-price-award-fee  contracts, 
it  should  be  noted  that  FAR  16.404(a)(1) 
indicates  that  a  fixed-price-award-fee 
contract  i  s  a  fixed-price  contract  that 
already  h  as  a  normal  profit  included  in 
the  fixed  price,  which  is  paid  for 
satisfacto  ry  performance.  When  other 
types  of  i  ncentives  cannot  be  used,  a 
separate  i  iward  fee  provision  can  be 
added  to  a  fixed-price  contract  to 
provide  i  dditional  motivation  and 
reward  tc  a  contractor  for  various 
achieven  ents.  The  rationale  that  a 
provisior  al  payment  of  award  fee  is 
necessar]  in  order  to  allow  the 
contracta  r  to  receive  some  profit  or  fee 
on  work  i  iccomplished  is  greatly 
diminish  jd,  because  a  normal  profit  is 
already  ii  icluded  within  the  fixed-price- 
award-fe<  i  contract  structure.  However, 
it  is  with  n  a  DoD  department's  or 


agency's  deviation  authority,  on  a  one- 
time basis,  to  permit  the  use  of 
provisional  award  fee  payments  under  a 
fixed-price-award-fee  contract  if  it  is  in 
the  best  interests  of  DoD. 

10.  Comment:  The  following  sentence 
from  the  rule  (DFARS  216.405-2(b)(3)) 
is  misleading:  "A  provisional  award  fee 
payment  is  apayment  made  within  an 
evaluation  period  prior  to  an  interim  or 
final  evaluation  for  that  period." 

The  fee  determining  official  must 
make  a  determination  that  contractor 
performance  warrants  payment  of  the 
interim  award  fee  amount.  This 
"interim  evaluation"  may  be  confused 
with  any  interim  performance 
evaluations  called  out  in  the  award  fee 
plan  that  are  not  linked  to  periodic 
billings  (and  which  may  or  may  not 
occur  before  a  periodic  award  fee 
billidg). 

Suggest  changing  the  sentence  in  the 
rule  to  read:  "A  provisional  award  fee 
payment  is  a  payment  made  within  an 
evaluation  period  prior  to  the  final 
determination  for  that  period." 

DoD  Response:  Conciu  that  the  rule 
may  not  be  clear  as  to  the  timing  of  a 
provisional  award  fee  pa)rment.  The  rule 
was  intended  to  define  a  provisional 
award  fee  payment  as  any  payment 
made  prior  to  an  evaluation  for  the 
period.  The  language  in  the  proposed 
rule  could  be  misinterpreted  to  mean 
that,  when  provisional  payments  are 
used,  they  must  provide  for  payments 
prior  to  any  interim  evaluation  period. 
The  rule  is  intended  to  provide 
flexibility  to  contracting  officers  in 
determining  when  to  permit  provisional 
payments,  rather  than  requiring  such 
payments  prior  to  interim  evaluation 
periods.  Therefore,  the  sentence  has 
been  revised  to  read:  "A  provisional 
award  fee  payment  is  a  pa)anent  made 
within  an  evaluation  period^prior  to  a 
final  evaluation  for  that  period." 

11.  Comment:  Recommend  DFARS 
address  the  follov»ring: 

a.  Contractor's  performance  must  be 
commensurate  with  the  provisional 
award  fee  payment. 

b.  Contractor  shall  liquidate  the  debt 
as  prescribed  in  FAR  32.6,  Contract 
Debts,  for  overpayments  made  to  the 
contractor  by  the  Government. 

c.  Provisional  award  fee  payment 
determinations  are/are  not  disputable. 

d.  Role  of  the  fee  determining  official 
in  the  provisional  award  fee  payment 
process. 

DoD  Response: 

a.  Concur.  The  proposed  rule  already 
contained  language  at 
216.405-2(b)(3)(D)  that  ties  the  payment 
of  provisional  award  fiees  to  the 
contracting  officer's  determination  that 
the  contractor  is  performing  at  an 
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appropriate  level  commensurate  with 
the  proposed  provisional  award  fee 
payment.  This  language  has  been 
retained  in  the  final  rule. 

b.  Concur.  DoD  has  added  a  reference 
to  FAR  32.606  in  the  final  rule  at 
216.405-2(b)(3)(C).  Also  see  the  DoD 
Response  to  Comment  5. 

c.  Do  not  concur.  See  the  DoD 
Response  to  Comment  8. 

d.  Do  not  concur.  See  the  DoD 
Response  to  Comment  9. 

12.  Comment:  The  proposed  change 
should  not  be  incorporated  as  drafted. 
The  reason  stated  for  the  change  is  that 
cost-reimbursement  award  fee  contracts 
typically  provide  for  an  award  fee 
payment  no  more  frequently  than  every 
6  months  and  that  this  may  place  an 
undue  financial  burden  on  a  contractor. 
This  premise  seems  unfounded.  It  is 
hard  to  rationalize  that  a  contractor 
faces  an  undue  financial  burden  under 
a  contract  arrangement  that  provides  for 
the  Government  to  reimburse  all 
allowable  contract  costs  as  frequently  as 
every  two  weeks  (FAR  52.216-7, 
Allowable  Cost  and  Payment).  In  cost- 
reimbursement  contracts,  it  is  the 
Government  that  assumes  a  greater 
share  of  the  risk  and  compensates  for 
this  by  providing  the  contractor  with 
frequent  billing  provisions. 
Furthermore,  contractor  cash  flow 
considerations  are  not  factors  in 
determining  whether  or  not  to  have 
award  fee  provisions  in  the  first  place 
and  are  not  factors  in  determinations  of 
performance  in  award  fee  periods. 

DoD  Response:  Do  not  concur.  See  the 
DoD  Response  to  Comment  6. 

13.  Comment:  This  change  would 
have  the  unintended  consequence  of 
defeating  a  prime  benefit  of  an  award 
fee  contract.  In  an  award  fee  type 
contract,  the  Government  is  able  to  hold 
the  contractor's  motivation  and  focus, 
since  the  contractor  knows  the  award 
fee  is  not  a  given  and  is  only  obtained 
through  successful  performance  each 
and  every  period.  The  proposed  change 
diminishes  this  performance  incentive 
concept  and  instead  establishes  a  means 
of  cash  payment  to  contractors  for 
reasons  other  than  incentive.  In  fact,  the 
proposed  change  does  nothing  other 
than  to  establish  cash  flow  expectations 
on  the  part  of  contractors  that  bear  no 
relationship  to  fee  earned  in  ciurent 
periods  until  well  after  such  formal 
determinations  and  related  outlays  have 
been  made.  Also,  there  is  no  mention  of 
base  fee  in  this  proposed  change. 
Recommend,  if  this  change  is 
incorporated,  that  the  provisional  award 
fee  payment  only  be  used  in  cost-plus- 
award-fee  contracts  with  zero  base  fee. 

DoD  Response.  Do  not  concur.  See  the 
DoD  Response  to  Comment  6  for  a 


discussion  of  performance  incentive  and 
cash  flow.  Regarding  the 
recommendation  that  provisional  award 
fee  payments  only  be  employed  in 
contracts  with  zero  base  fees,  the  rule 
leaves  that  determination  to  the 
management  discretion  of  DoD 
departments  and  agencies. 

14.  Comment:  Although  there  are 
procedures  in  the  proposed  rule  for 
reimbursing  the  Government  if  the 
actual  award  fee  determination  is  less 
than  the  provisional  payment,  the 
xeality  is  that  once  received,  the 
contractor  is  not  going  to  be  motivated 
to  give  the  money  back,  thus  leading  to 
increased  probability  of  disputes  and 
potentially  requiring  significant 
additional  time  and  effort  to  resolve. 
This  type  of  "tug  of  war"  will  not  add 
value  to  the  contract  administration 
process  or  to  Government/contractor 
relationships. 

DoD  Response:  Do  not  concur.  The 
maximum  amoimt  permitted  for 
provisional  payments  (after  the  initial 
payment)  is  calculated  at  80  (not  100) 
pe^ent  of  the  evaluation  score  for  the 
prior  evaluation  period  times  the  award 
fee  available  for  the  current  period. 
Therefore,  it  is  anticipated  that  a  very 
limited  number  of  provisional  award  fee 
payments  will  be  more  than  the  actual 
award  fee  determinations  for  the  current 
period.  However,  for  those  limited 
situations  in  which  there  are 
overpayments,  see  the  DoD  Response  to 
Comment  5,  which  addresses 
Government  procedures  for  collecting 
debt,  and  to  Comment  8  for  a  discussion 
of  contractor  disputes. 

15.  Comment:  The  change  coidd 
create  potential  legal  problems  when  the 
instances  of  DFARS  216.405-2{b){3)(D) 
are  imposed,  whereby  the  contracting 
officer  reduces  or  discontinues  the 
provisional  payment.  Since  this  is 
proposed  as  a  contracting  officer 
determination,  without  mention  of  the 
award  fee  board  or  fee  determining 
official,  how  does  one  protect  the 
contracting  officer's  determination  from 
being  appealed  as  being  arbitrary  and 
capricious,  and  how  would  such 
disputes  alter  or  hinder  ongoing 
contract  performance  until  such  matters 
are  resolved? 

DoD  Response:  As  indicated  in  the 
DoD  Response  to  Comment  14,  it  is 
anticipated  that  the  overpayment  of  a 
provisional  award  fee  payment  will 
happen  in  a  limited  number  of 
circiimstances.  However,  when  it  does 
occur,  it  is  expected  that  the  contracting 
officer  will  have  a  reasonable  basis  for 
making  such  a  decision.  When  the 
decision  is  based  on  a  probability  that 
the  contractor  is  not  going  to  earn  the 
award  fee,  the  contracting  officer  almost 


certainly  will  have  obtained  input  from 
the  award  fee  board  or  the  fee 
determining  official.  However,  there 
could  be  other  instances,  such  as 
pending  bankruptcy  proceedings,  which 
may  make  it  necessary  for  the 
contracting  officer  to  act  without  first 
consulting  the  award  fee  board  or  the 
fee  determining  official.  In  any  case,  it 
is  anticipated  Uiat  the  contracting  officer 
will  use  sound  business  judgment  and 
will  not  make  an  "arbitrary  and 
capricious"  decision.  If  there  is  a 
dispute,  the  dispute  would  not  alter  or 
hinder  ongoing  contract  performance,  as 
explained  in  the  DoD  Response  to 
Comment  8. 

16.  Comment:  The  need  for  additional 
documentation  and  funding  tracking 
will  put  an  additional  burden  on 
program  offices  and  may  discourage  the 
use  of  award  fee  arrangements,  since  the 
Government  may  not  believe  that  the 
expected  benefits  are  sufficient  to 
warrant  the  additional  effort  and  cost 
involved  with  managing  and 
administering  a  more  resoiuce 
demanding  award  fee  process.  Program 
offices  may  also  believe  that  the  process 
of  giving  the  contractor  part  of  the 
award  fee  without  having  the  payment 
tied  to  an  interim  evaluation  (based  on 
the  award  fee  plan's  criteria)  dilutes  the 
effectiveness  of  interim  evaluations  as 
motivators  for  increased  performance. 

DoD  Response:  Partially  concin. 
Although  this  type  of  pajTnent  may  be 
administratively  burdensome,  its  use  is 
entirely  optional.  However,  as  explained 
in  the  DoD  Response  to  Comment  6, 
DoD  does  not  concur  that  provisional 
award  fee  pa)mients  will  dilute  the 
effectiveness  of  the  interim  evaluations. 

17.  Comment:  This  proposed  change 
blurs  the  line  between  a  cost-plus- 
award-fee  and  a  cost-plus-fixed-fee  type 
contract.  A  cost-plus-award-fee  contract 
should  not  be  used  when  a  cost-plus- 
fixed-fee  contract  is  more  appropriate, 
but  since  there  is  a  15%  statutory  fee 
limitation  on  a  cost-plus-fixed-fee 
contract,  but  not  on  a  cost-plus-award- 
fee  contract,  contractors  may  use  this 
change  as  an  increased  opportimity  for 
optimal  fee  by  pushing  the  Government 
to  use  a  cost-plus-award-fee  contract 
when  a  more  appropriate  type  woidd  be 
cost-plus-fixed-fee.  Because  the  contract 
types  are  distinctively  different,  the 
payment  of  fee  on  a  cost-plus-award-fee 
contract  was  not  intended  to  be  handled 
the  same,  way  it  is  handled  on  a  cost- 
plus-fixed-fee  contract.  This  proposed 
change  moves  award  fee  payment  from 
the  realm  of  subjective  evaluation  of  fee 
earned  to  a  type  of  numerical 
calciUation  (which  is  based  on  projected 
performance).  A  policy  of  interim 
payments  based  on  assessments  of 
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contractor  performance  and  fee 
determining  official  concurrence 
provides  a  much  better  framework  than 
that  set  forth  in  the  DFARS  language. 

DoD  Response:  Do  not  conciur. 
Provisional  award  fee  payments  do  not 
change  the  contract  from  a  cost-plus- 
award-fee  to  a  cost-plus-fixed-fee 
contract.  As  explained  in  the  DoD 
Response  to  Comment  6,  provisional 
award  fee  payments  only  change  the 
timing  of  the  payments,  not  the 
entitlement  to  those  payments. 

Payment  of  a  provisional  award  fee  is 
not  based  purely  on  a  numerical 
calculation.  The  numerical  calculation 
merely  establishes  the  maximum 
amount  that  might  be  paid  as  a 
provisional  award  fee.  The  actual 
amounts  of  provisional  award  fee 
payments  are  based  on  the  assumption 
that  the  contracting  officer  has 
determined  that  those  provisional 
payment  amounts  are  commensurate 
with  the  contractor's  performance. 

The  nde  does  not  provide  specific 
procedures  or  rigid  requirements.  Thus, 
contracting  officers  have  significant 
flexibility  to  implement  provisional 
award  fee  payments  as  they  deem 
appropriate  for  their  particular 
contracting  environments,  e.g.,  using 
interim  pajrments  based  on  assessments 
of  contractor  performance  and  fee 
determining  official  concurrence. 

18.  Comment:  There  are  some 
differences  between  one  DoD 
department's  guidance  and  the 
proposed  DFARS  language;  For 
example,  DFARS— 

a.  Does  not  restrict  provisional  award 
fee  payments  to  cost-plus-award-fee 
contracts  with  zero  base  fee; 
-  b.  Does  not  prescribe  a  monthly 
payment  option; 

c.  Treats  provisional  payments  almost 
as  a  normal  business  practice,  which  is 
appropriate  since  provisional  payments 
benefit  both  the  contractor  and  the 
Government.  The  contractor  gets 
increased  cash  flow  and  the 
Government  gets  an  increase  in 
expenditures; 

d.  Does  not  reference  FAR  Subpart 
32.6  with  respect  to  overpayments; 

e.  Permits  a  smaller  percentage  (i.e., 
50  percent)  for  the  initial  period; 

f.  Does  not  say  the  contracting  officer 
has  the  unilateral  right  to  reduce  or 
suspend,  but  does  say  payments  may  be 
reduced  or  discontinued;  and 

g.  Does  not  prescribe  provisional 
award  fee  payments  for  fixed-price- 
award-fee  contracts. 

DoD  Response:  Concur  that  there  may 
be  differences  between  guidance  issued 
by  DoD  departments  and  agencies,  and 
the  DFARS.  DoD  departments  and 
agencies  will  be  able  to  continue  using 


their  guj  dance,  provided  such  guidance 
does  not  fall  outside  the  general 
framewc  rk  of  this  DFARS  rule.  Since 
the  DFA  ?S  rule  does  not  provide 
specific  jrocediues  or  rigid 
requireiients,  DoD  departments  and 
agencies^  have  significant  flexibility  to 
implem^t  provisional  award  fee 
paymenfe  as  they  deem  appropriate  for 
their  particular  contracting 
environibents.  This  includes  specifying 
when  provisional  award  fee  payments 
are  appr  >priate  (e.g.,  only  when  there  is 
zero  bas(  (d  fee)  and  the  frequency  of 
paymeni  s  (e.g.,  monthly,  every  two 
months),  Zero  based  fee  is  also 
address€  d  in  the  DoD  Response  to 
CommeitlS. 

DoD  CI  )ncurs  with  adding  a  reference 
to  FAR  S  ubpart  32.6  (see  the  DoD 
Respons  j  to  Comment  5),  and  that  the 
contract:  ng  office  has  certain  unilateral 
rights  (s<  e  the  DoD  Response  to 
Commer  t  8).  DoD  does  not  concur  with 
permittii  ig  the  use  of  a  percentage  rate 
higher  tl  an  50  percent  for  the  initial 
period  (s  Be  DoD  Response  to  Comiment 
9),  or  to  he  use  of  provisional  award  fee 
payment  s  for  fixed-price-award-fee 
contract  (see  DoD  Response  to 
Commei  t  9). 

19.  Co  Timent:  The  Financial 
Manager  lent  Regulation  and  pareigraphs 
4.1  and  ^5.2  of  the  Air  Force  Material 
Commai  d  Award  Fee  guide  may  need 
to  be  rev  sed  to  be  consistent  with  the 
DFARS^  ale.  Will  the  DFARS  be  revised 
to  allow  irovisional  award  fee  payments 
and  intei  im  payments  on  fixed-price- 
award-fe  3  contracts  also? 

DoD  R  isponse:  Other  regulations  and 
departmfnt/agency  guidance  may  need 
to  be  revised  based  on  implementation 
of  this  DFARS  rule.  However,  as 
indicated  in  the  DoD  Response  to 
Comment  18,  DoD  departments  and 
agencieswill  be  able  to  continue  using 
their  guidance,  provided  such  guidance 
does  not  fall  outside  of  the  general 
framework  of  this  nde. 

Regaraing  the  use  of  provisional 
award  fee  payments  for  fixed-price- 
award-fep  contracts,  as  noted  in  the  DoD 
Response  to  Comment  9,  DoD  does  not 
concur  with  revising  the  DFARS  to 
permit  tl^is  type  of  payment  under 
fixed-prifce-award-fee  contracts. 

20.  Co^onment:  There  is  concern  that 
the  financial  incentive/motivation  for 
outstand  ing  performance  will  decrease 
if  the  CO]  ktractor  is  paid  a  percentage  of 
the  potei  itial  award  fee  on  a  monthly 
basis  pri  )r  to  any  type  of  formal 
evaluati(  ^/determination.  What  was 
once  a  tr  Lie  incentive  contract  is  now  a 
highbreq  cost-plus-fixed-fee  type 
contract  I  with  minimiiTn  incentive  to 
control  oosts)  with  no  financial  tie  into 
any  typeiof  performance  based  criteria 


(or  at  least  not  until  much  later  in  the 
award  fee  period). 

DoD  Response:  Do  not  concur.  See  the 
DoD  Response  to  Comment  6. 

21.  Comment:  This  puts  the 
Government  in  a  position  to  deal  with 
additional  administrative  burden  (i.e., 
modifications  to  add  funding  to  a 
contract — as  well  as  documentation  to 
confirm  that  the  contractor  is 
performing  successfully  on  a  monthly 
basis)  to  pay  the  contractor  a  percentage 
of  the  award  fee  on  a  frBquent  basis.  The 
intent  is  to  use  provisional  award  fee 
payments  on  a  case-by-case  basis,  but 
will  this  really  be  true? 

Will  the  contracting  officer  authorize 
the  monthly  pajrments  unilaterally  or 
will  the  fee  determining  official  have 
input  on  the  decision  (adong  with 
documentation)?  If  it  is  a  contracting 
officer  determination,  what  will  happen 
if  the  contracting  officer  discontinues 
the  payments  and  the  contractor 
disputes  it?  There  are  also  serious 
concerns  overthe  potential  situation  of 
having  to  collect  overpayments  if  the 
contractor  does  not  earn  the  fee 
determining  official's  final 
determination  for  the  period.  What 
happens  if  the  contract  is  terminated? 
Or  if  the  contractor  files  bankruptcy? 
How  will  the  fiscal  year  rules  apply  to 
overpayments? 

The  Govonment  is  being  placed  in  a 
position  to  relieve  the  financial  burden 
(on  a  cost  contract?)  of  a  contractor.  FAR 
52.216-7  permits  payments  on 
reimbursable  costs  as  frequently  as 
every  two  weeks.  It  is  difficult  to  believe 
that  a  contractor  would  be  put  into  an 
undue  financial  burden  when  in  this 
position.  Will  the  contractor  be  required 
to  provide  justification  to  the 
Govenunent  on  their  undue  financial 
bxirden? 

If  it  has  been  determined  that 
reducing  the  length  of  time  between 
award  fee  periods  is  not  feasible  due  to 
contract  restraints,  recommend  that,  if 
any  type  of  partial  payment  is 
authorized,  it  should  be  tied  directly  to 
the  interim  evaluation  based  on  the* 
contractor  successfully  completing  the 
evaluated  performance  criteria  (i.e.,  one- 
time Interim  evaluation  payment).  "This 
could  be  done  approximately  mid-point 
through  the  award  fee  period  with  the 
remainder  of  the  potential  award  fee 
paid  to  the  contractor  at  the  end  of  the 
period,  based  on  the  fee  determining 
official's  final  determination. 

DoD  Response:  Do  not  concur.  The 
use  of  provisional  award  fee  payments 
is  entirely  optional.  DoD  departments 
and  agencies  may  choose  not  to  employ 
provisional  award  fee  payments  when 
they  believe  such  use  would  dilute  the 
effectiveness  of  the  award  fee  in  a 
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particular  contract,  is  an  undue 
administrative  burden,  or  is  otherwise 
not  in  the  Government's  best  interests. 

Under  the  rule,  provisional  award  fee 
pa3mients  can  be  discontinued  or 
reduced  as  deemed  appropriate  by  the 
contracting  officer.  In  applying  this  rule, 
it  is  anticipated  that  the  contracting 
officer  will  have  a  reasonable  basis  for 
making  such  a  decision.  When  the 
decision  is  based  on  a  probability  that 
the  contractor  is  not  going  to  earn  the 
award  fee,  the  contracting  officer  almost 
certainly  will  have  obtained  input  from 
the  award  fee  board  or  fee  determining 
official.  However,  there  could  be  other 
instances,  such  as  pending  bankruptcy 
-  proceedings,  which  may  require  the 
contracting  officer  to  act  without  first 
consulting  the  award  fee  board  or  fee 
determining  official.  In  any  case,  it  is 
anticipated  that  the  contracting  officer 
will  use  sound  business  judgment  and 
not  make  an  arbitrary  and  capricious 
decision. 

For  further  information,  see  the  DoD 
Response  to  Comment  6  (administrative 
and  financial  burden),  Comment  9  (role 
of  the  fee  determining  official). 
Comment  8  (contractor  disputes), 
Comment  5  (overpayments),  and 
Comment  10  (timing  of  provisional 
payments). 

22.  Comment:  The  incentive  effect 
and  cash  flow  benefits  of  provisional 
award  fee  payments  will  be  achieved 
only  if  the  provisional  award  fee 
payment  provision  is  introduced  as  a 
customary  practice.  Fee  is  paid  during 
performance  on  cost-plus-fixed-fee  and 
cost-plus-incentive-fee  contracts,  and  it 
should  be  the  same  for  cost-plus-award- 
fee  contracts.  Since  the  Government  is 
protected  from  risk  by  the  terms 
included  in  the  provisional  award  fee 
payment  provision,  there  should  be  no 
hesitancy  in  making  its  use  a  customary 
and  desirable  incentive  feature. 
Successfully  performing  contractors 
should  be  able  to  benefit  from  the 
improved  cash  flow  that  provisional 
award  fee  payments  facilitate. 
Establishing  criteria  that  standardize  use 
of  the  provisional  award  fee  payment, 
subject  to  the  contracting  officer's 
determination  of  continued  successful 
performance,  will  encourage  use  of  this 
important  new  provision,  while  not 
diminishing  the  ability  of  the 
contracting  officer  to  discontinue  or 
reduce  the  provisional  award  fee 
payment  if  the  contractor's  performance 
warrants  a  reduction.  Recommend 
changing  the  last  sentence  in  216.405- 
2(b)(3)  of  the  proposed  rule  to  read: 
"The  contracting  officer  should  include 
provisional  award  fee  payments  in  a 
cost-plus-award-fee  contract  when  the 
period  of  performance  for  the  contract 


exceeds  12  months,  provided  those 
payments  *  *  *." 

DoD  Response:  Do  not  concur.  As 
indicated  in  the  DoD  Response  to 
Comment  4,  the  rule  is  optional, 
because  a  mandatory  requirement  to  use 
provisional  award  fee  payments  could 
result  in  such  payments  being  applied 
in  situations  where  they  would  be 
inappropriate. 

23.  Comment:  DoD  should  strive  to 
establish  parity  in  how  fee  is  billed  for 
cost-plus-award-fee  contracts,  compared 
to  how  fee  is  billed  under  other 
incentive  arrangements.  Cost-plus- 
incentive-fee  and  fixed-price-incentive 
contracts  both  include  provisions  for 
billing  target  fee  or  profit  at  a  rate 
consistent  with  contractor  performance. 
Just  as  contemplated  in  the  provisional 
award  fee  payment  approach,  there  is  a 
provision  for  adjusting  the  fee  or  profit 
if  the  contractor's  performance  is  above 
or  below  the  projected  target.  In  the  case 
of  the  cost-plus-award-fee  contract, 
where  there  is  no  pre-set  formula,  the 
best  indication  of  projected  performance 
is  the  contractor's  performance 
evaluation  &t)m  prior  periods. 
Successfully  performing  contractors 
should  continue  receiving  provisional 
award  fee  payments  at  the  level  they 
have  demonstrated  in  prior  periods, 
similar  to  the  target  with  appropriate 
adjustmei^s  made  in  cost-plus- 
incentive-fee  and  fixed-price-incentive- 
fee  contracts.  This  approach  poses  no 
risk  to  the  Government,  since  the 
contracting  officer  can  reduce  or 
eliminate  the  provisional  award  fee 
payment  when  performance  is  not 
commensurate  with  the  provisional 
payment,  and  any  overpayment  is  fully 
recoverable.  Such  an  approach  will  also 
simplify  administration  of  the 
provisional  award  fee  payments. 
Recommend  replacing  paragraph     ' 
216.405-2(b)(3)(B)f7;  of  the  proposed 
rule  with  the  following:  "For 
subsequent  award  fee  periods,  the 
evaluation  score  for  the  prior  evaluation 
period  shall  be  used  as  the  provisional 
award  fee  payment  rate." 

DoD  Response:  Do  not  concur.  The 
rule  establishes  a  reasonable  outside 
boundary,  i.e.,  not  to  exceed  80  percent 
of  the  evaluation  score  for  the  prior 
evaluation  period,  assuming  continued 
contractor  performance  at  current  levels 
of  performance.  The  rule  is  not  intended 
to  create  an  automatic  entitlement  to 
award  fee  at  the  same  level  as  that 
previously  earned  for  the  prior 
evaluation  period.  In  addition,  as 
indicated  in  the  DoD  Response  to 
Comment  14,  a  ceiling  of  80  percent 
should  reduce  the  number  of 
overpayments. 


24.  Comment:  Follow-on  contracts 
represent  a  continuation  of  effort  from 
the  prior  contract.  Assuming  successful 
performance  on  the  prior  contract, 
continuation  of  provisional  award  fee 
payments  at  the  same  rate  experienced 
on  the  prior  contract  is  appropriate, 
instead  of  reducing  the  rate  to  50%  for 
the  first  period  of  the  follow-on 
contract.  Suggest  the  following  language 
be  added  to  216.405-2(b)(3)(B)f3j:  "(3) 
For  follow-on  contracts,  the  rate  for  the 
initial  period  will  be  the  same  as  that 
awarded  in  the  last  period  of  the 
immediately  preceding  contract." 

DoD  Response:  Do  not  concur.  See  the 
DoD  Response  to  Comment  9. 

25.  Comment:  The  training  of  the 
acquisition  workforce  and  industry 
counterparts  is  essential  for  success  and 
for  achieving  the  desired  result. 

DoD  Response:  Concur  that  training  is 
important.  A  training  module  on  the  use 
of  provisional  award  fee  payments  is 
available  on  the  Defense  Acquisition 
University  Web  site  at  http:// 
www.dau.mil,  under  "Continuous 
Learning." 

26.  Comment:  Recommend  that  DoD 
initiate  the  process  to  make  these 
provisions  applicable  on  a 
Govemmentwide  basis  through  FAR 
revisions. 

DoD  Response:  Do  not  concur,  since 
individual  agencies  (e.g.,  the  National 
Aeronautics  and  Space  Administration) 
craft  their  own  versions  of  award  fee 
provisions,  and  their  own  guidance  for 
the  use  of  those  provisions. 
Govemmentwide  application  of  this 
coverage  would  only  be  appropriate  if  it 
is  someday  deemed  advisable  to  create 
a  single  award  fee  provision  and  poUcy 
for  use  by  all  Government  agencies.    . 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  applies  only  to  cost- 
plus-award-fee  contracts.  Most  contracts 
awarded  to  small  entities  use  simplified 
acquisition  procedures  or  are  awarded 
on  a  competitive,  fixed-price  basis. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 
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List  of  Sulqects  in  48  CFR  Part  216 

Government  procurement. 

Michele  P.  Feturran, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

m  Therefore.  48  CFR  Part  216  is  amended 
as  follows: 

■  1.  The  authority  citation  for  48  CFR 
Part  216  continues  to  read  as  follows: 

Authority^  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  216— TYPES  OF  CONTRACTS 

■  2.  Section  216.405-2  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

216.405-2    Cost-plus-award-fee  contracts. 

(b)*  *  * 

(3)  The  CPAF  contract  may  include 
provisional  award  fee  payments.  A 
provisional  award  fee  payment  is  a 
payment  made  within  an  evaluation 
period  prior  to  a  final  evaluation  for  that 
period.  The  contracting  officer  may 
include  provisional  award  fee  payments 
in  a  CPAF  contract  on  a  case-by-case 
basis,  provided  those  payments — 

(A)  Are  made  no  more  frequently  than 
monthly; 

(B)  Are  limited  to  no  more  than — 

(1)  For  the  initial  award  fee  evaluation 
period,  50  percent  of  the  award  fee 
available  for  that  period;  and 

(2)  For  subsequent  award  fee 
evaluation  periods,  80  percent  of  the 
evaluation  score  for  the  prior  evaluation 
period  times  the  award  fee  available  for 
the  current  period,  e.g.,  if  the  contractor 
received  90  percent  of  the  award  fee 
available  for  the  prior  evaluation  period, 
provisional  payments  for  the  current 
period  shall  not  exceed  72  percent  (90 
percent  x  80  percent)  of  the  award  fee 
available  for  the^urrent  period; 

(C)  Are  superceded  by  an  interim  or 
final  award  fee  evaluation  for  the 
applicable  evaluation  period.  If 
provisional  payments  have  exceeded  the 
payment  determined  by  the  evaluation 
score  for  the  applicable  period,  the 
contracting  officer  shall  collect  the  debt 
in  accordance  with  FAR  32.606;  and 

(D)  May  be  discontinued,  or  reduced 
in  such  amounts  deemed  appropriate  by 
the  contracting  officer,  when  the 
contracting  officer  determines  that  the 
contractor  will  not  achieve  a  level  of 
performance  commensurate  with  the 
provisional  payment.  The  contracting  '■ 
officer  shall  notify  the  contractor  in 
writing  of  any  discontinuance  or 
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reductio  a  in  provisional  award  fee 
paymeni  s. 
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DEPAR1  MENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiapration 

49  CFR  ^art  579 

[Docket  r  o.  NHTSA  2001-8677;  Notice  7] 

RIN  2127iAJ21 

Reportin  g  of  Information  and 
Documents  About  Potential  Defects 

agency:  hJational  Highway  Traffic 
Safety  A  iministration  (NHTSA),  DOT. 
ACTION:  ( lorrecting  amendment. 


SUMMARY 

provisioi  i 
regulatio  a 
Recall 
and 

noted  in 
the  due 
reports 
not 
of  the 
the  repoi  t 
date  fron  i 
15, 2004 


DATES: 

November 


issi  es 


:  This  document  corrects  a 
in  the  early  warning  reporting 
under  the  Transportation 
El  ihancement.  Accountability,    - 
Doci  imentation  (TREAD)  Act.  As 
a  petition  for  reconsideration, 
4ate  for  one-time  historical 
extended  to  a  date  that  is 
consistent  with  schedules  of  many 
mi  nufacturers  that  must  provide 
s.  This  corrects  the  reporting 
December  31,  2003  to  January 


Tiis 


final  rule  is  effective 
14,  2003. 

FURTHER  INFORMATION  CONTACT:  For 

issues,  contact  Jonathan 
Qlffice  of  Defects  Investigation, 
phone:  202-366-5226).  For 
,  contact  Andrew  DiMarsico, 
Counsel,  NHTSA  (phone: 


FOR 

non-lega 

White, 

NHTSA 

legal 

Office  oflChief 

202-366-5263). 

SUPPLEW  -NTARY  INFORMATION: 

I.  Backg]  ound 

On  Jul  ?  10,  2002,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA  published  a  final  rule 
impleme  iting  the  early  warning 
reportinj  (EWR)  provisions  of  the 
Transpoi  tation  Recall  Enhancement, 
Account  ibilitv,  and  Documentation 
(TREAD;  Act,"49  U.S.C.  30166(m)^(67 
FR  4582: :). 

We  rec  eived  a  number  of  petitions  for 
reconsid  ;ration  of  the  final  rule,  and 
have  res|  »onded  to  most  of  them  in  three 
separate  rulemaking  notices.  These 
notices  vrere  published  on  April  15, 
2003  (Nc  tice  4,  68  FR  18136),  and  on 
June  11,  >003  (Notice  5,  68  FR  35132; 
Notice  6  68  FR  35145).  Notice  6 
amendec  the  EWR  reporting  dates.  In 
response   we  received  one  petition  for 


reconsideration  of  the  due  date  for  the 
filing  of  the  one-time  historical  report. 
We  now  make  a  technical  correction  in 
light  of  that  petition. 

n.  Extensioii  of  Due  Date  for  the  One- 
Time  Historical  Report 

Notice  6  deferred  the  initial  reporting 
dates  of  EWR  information  for  a  calendar 
quarter  and  the  date  for  submitting  the 
one-time  historical  report  required  by  49 
CFR  579.28(c),  68  FR  35148.  Currently, 
the  latter  report  must  be  filed  no  later 
than  December  31,  2003.  On  July  28, 
2003,  the  Alliance  of  Automobile 
Manufacturers  (Alliance)  petitioned  for 
reconsideration  of  this  date,  asking  that 
it  be  changed  to  January  15,  2004.  The 
Alliance  asserted  that  the  December  31 
date  "falls  duringa  traditional  winter 
holiday  period,  dtiring  which  most 
Alliance  member  offices  in  the  United 
States  are  closed."  This  request  does  not 
affect  the  initial  due  date  for  filing  of  the 
initial  quarterly  report,  which  remains 
December  1,  2003.  ~ 

At  the  time  that  we  published  Notice 
6,  we  were  primarily  concerned  with 
deferring-reporting  by  one  quarter  and 
with  adopting  a  schedule  that  staggered 
the  submission  of  field  reports  and  one- 
time historical  reports  to  dates  later  than 
the  reports  of  incidents  and  statistical 
data.  We  did  not  specifically  consider 
whether  a  December  31  due  date  would 
pose  any  problems.  If  we  had  taken  into 
account  the  practices  noted  by  the 
Alliance,  we  would  not  have  adopted 
that  date.  We  do  not  believe  that  safety 
will  be  compromised  by  deferring  the 
reporting  date  of  historical  information 
by  two  weeks  in  order  to  accommodate 
the  practice  of  members  of  the  Alliance, 
as  well  as  other  vehicle  and  child 
restraint  system  and  tire  manufacturers, 
and  are  amending  the  introductory  text 
of  subsection  579.28(c)  accordingly. 

IV.  Privacy  Act  Statement 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  you  may  visit  http:// 
dms.dot.gov. 

V.  Rulemaking  Analyses 

This  notice  extends,  by  15  days,  a 
reporting  date  adopted  in  Notice  6.  The 
changes  made  to  the  EWR  regulation  by 
this  notice  do  not  alter  the  burdens  and 
impacts  discussed  in  the  Regulatory 
Analyses  of  Notice  6.  To  the  extent  that 
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Regulatory  Analyses  may  be  relevant  to 
this  minor  technical  change,  the 
Analyses  of  Notice  6  {68  FR  at  35147) 
are  hereby  incorporated  by  reference. 

List  of  Subjects  in  49  CFR  Part  579 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements.  ^^ 

■  For  the  reasons  set  out  in  the  preamble, 
49  CFR  part  579  is  amended  as  follows: 


PART  579— REPORTING  OF 
INFORMATION  AND 
COMMUNICATIONS  ABOUT 
POTENTIAL  DEFECTS 

■  1.  The  authority  citation  for  part  579 
continues  to  read  as  follows: 

Authority:  Sec.  3,  Pub.  L.  106-414, 114 
Stat.  1800  (49  U.S.C.  30102-103,  30112. 
30117-121.  30166-167);  delegation  of 
authority  at  49  CFR  1.50. 

Subpart  C— Reporting  of  Early 
Warning  Information 

■  2.  The  introductory  text  to 

§  579.28(c)(1)  is  revised  to  read  as 
follows:   ' 


§579.28    Due  datM  of  reports  and 
miscellaneous  provisions. 


(c)  One-time  reporting  of  historical 
information.  (1)  No  later  than  January 
15, 2004: 

Issued  on:  November  6,  2003. 
Jefifrey  W.  Runge, 
Administrator. 
[FR  Doc.  03-28480  Filed  11-13-03;  8:45  am] 
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Proposed  Rules 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  Opportunity  to  participate  in  the 
rule  making  prior  to.  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  insurance  Corporation 

7CFR  Part 457 
RIN0563-AB90 

Common  Crop  Insurance  Regulations; 
Processing  Tomato  Crop  Insurance 
Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  TheFederal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Common  Crop  Insurance 
Regulations,  Processing  Tomato  Crop 
Insurance  Provisions  (7  CFR  457.160). 
The  intended  effect  of  this  action  is  to: 
Clarify  that  producers  who  have 
production  contracts  with  tomato 
brokers  are  eligible  for  insurance;  allow 
the  Special  Provisions  statements  to 
provide  a  replant  payment  amount  that 
more  adequately  reflects  the  regional 
cost  of  replanting  tomatoes,  and  restrict 
the  effect  of  the  current  processing 
tomato  crop  provisions  to  the  2004  and 
prior  crop  years. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  on  January  13, 
2004,  and  will  be  considered  when  the 
rule  is  to  be  made  final.  The  comment 
period  for  information  collections  imder 
the  Paperwork  Reduction  of  1995 
continues  through  January  13,  2004. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to  " 
the  Director,  Product  Development 
Division,  Risk  Management  Agency, 
United  States  Department  of 
Agriculture,  6501  Beacon  Drive,  Stop 
0812,  Room  421,  Kansas  City,  MO. 
64133-4676.  Comments  titled 
Processing  Tomatoes  may  also  be  sent 
via  the  Internet  to 

DiTectorPDD@rm.fcic.usda.gov.  A  copy 
of  each  response  will  be  available  for 
public  inspection  and  copying  from  7 
a.m.  to  4:30  p.m.,  CST  Monday  through 
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Friday,  Except  holidays,  at  the  above 
address 

FOR  FUR  >1ER  INFORMATKMI  CONTACT:  Pam 

Culver,  lisk  Management  Specialist, 

Researcl  i  and  Development,  Product 

Develop  ment  Division,  Risk 

Manage]  nent  Agency,  at  the  Kansas  City, 

MO  add  ess  listed  above,  telephone 

(816)92>-7176. 

SUPPLEM  ENTARY  INFORMATION: 

Executi^  e  Order  12866 

This  r  lie  has  been  determined  to  be 
not  sign  ficant  for  the  purposes  of 
Executi\  e  Order  12866  and,  therefore,  it 
has  not  1  leen  reviewed  by  the  Office  of 
Manage!  aent  and  Budget  (OMB). 

Paperwc  rk  Reduction  Act  of  1 995 

Pursui  int  to  the  Paperwork  Reduction 
Act  of  1(  195  (44  U.S.C.  chapter  35),  the 
collectio  ns  of  information  for  this  rule 
have  be«  n  previously  approved  by  OMB 
under  control  nimiber  0563-0053 
through  February  28,  2005. 

Unfundt  d  Mandates  Reform  Act  of  1995 

Title  I  of  the  Unfunded  Mandates 
Reform  ^ct  of  1995  (UMRA)  establishes 
requiren  lents  for  Federal  agencies  to 
assess  th  e  effects  of  their  regulatory 
actions  (  n  State,  local,  and  tribal 
govermr  ents  and  the  private  sector. 
This  rul(  i  contains  no  Federal  meindates 
(imder  tie  regulatory  provisions  of  title 
II  of  the  fJMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefone,  this  rule  is  not  subject  to  the 
requiren  lents  of  sections  202  and  205  of 
UMRA. 

Executii  e  Order  13132 

It  has  )een  determined  under  section 
1(a)  of  E  cecutive  Order  13132, 
Federali$m,  that  this  rule  does  not  have 
sufficiei^  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  hava  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  th^  distribution  of  power  and 
responsmilities  among  the  various 
levels  oflgovemment. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significabt  impact  on  a  substantial 
niunber  of  small  entities.  New 
provisiotis  included  in  this  rule  will  not 
impact  sknall  entities  to  a  greater  extent 
than  larj  e  entities.  The  amount  of  work 


required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart^^,  pubhshed  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  With  respect  to 
any  action  taken  by  FCIC  under  the 
terms  of  the  crop  insurance  policy,  the 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against     ~ 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  healtii,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

FCIC  proposes  to  amend  §  457.160 
Processing  Tomato  Crop  Insurance 
Provisions  of  the  Common  Crop 
Insurance  Regulations  by  adding  a 
definition  of  "broker"  and  adding 
provisions  to  clarify  producers  who 
have  production  contracts  with  tomato 
brokers  are  eligible  for  insurance. 
Current  provisions  specify  that 
producers  who  have  production 
contracts  virith  tomato  processors,  and 
tomato  producers  who  also  process 
tomatoes,  can  be  eligible  for  insurance. 
The  proposed  rule  requires  the  tomato 
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broker  to  have  all  licenses  and  permits 
required  by  the  state  in  which  it 
operates,  and  to  have  a  written  contract 
with  a  processor  to  purchase  processing 
tomatoes  on  behalf  of  the  processor  and 
to  deliver  such  tomatoes  to  the 
processor.  Additionally,  the  proposed 
rule  allows  Special  Provision  statements 
to  provide  a  replant  payment  amount 
that  more  adequately  reflects  the 
regional  cost  of  replanting  tomatoes. 
The  replant  payment  amoimt  remains 
limited  to  the  producer's  actual  costs  as 
provided  in  the  Basic  Provisions. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  processing  tomatoes, 
reporting  and  record  keeping 
requirements. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  proposes  to 
amend  7  CFR  part  457  Common  Crop 
Insurance  Regulations  effective  for  the 
2005  and  succeeding  crops  years,  to 
read  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  and  1506(p). 

2.  Amend  457.160  as  follows: 

a.  Revise  the  heading  and  the 
introductory  text. 

b.  Amend  section  1  by  adding  a 
definition  for  "broker". 

c.  Amend  section  1  by  revising  the 
definition  of  "processor  contract". 

d.  Revise  section  8(c). 

e.  Revise  section  12(b). 

The  revisions  read  as  follows: 

S  457.1 60    Processing  tomato  crop 
insurance  provisions. 

The  Processing  Tomato  Crop 
Insurance  Provisions  for  the  2005  and 
succeeding  crop  years  are  as  follows: 

***** 

1.  Definitions 
***** 

Broker.  An  enterprise  in  the  business 
of  selling  and  buying  tomatoes 
possessing  all  the  licenses  and  permits 
required  by  the  state  in  which  it 
operates,  and  that  has  a  written  contract 
with  a  processor  to  purchase  processing 
tomatoes  on  behalf  of  the  processor  and 
to  deliver  such  tomatoes  to  the 
processor. 
***** 

Processor  contract.  A  written 
agreement  between  the  producer  and  a 
processor,  or  between  the  producer  and 
a  broker,  containing  at  a  minimimi: 


(a)  The  producer's  commitment  to 
plant  and  grow  processing  tomatoes, 
and  to  deliver  the  tomato  production  to 
the  processor  or  broker; 

(b)  The  processor's,  or  broker's, 
commitment  to  purchase  all  the 
production  stated  in  the  processor 
contract;  and 

(c)  A  price  per  ton  that  will  be  paid 
for  the  production. 
*****. 

8.  Insured  Crop 

***** 

(c)  A  tomato  producer  who  is  also  a 
processor  or  broker  may  establish  an 
insurable  interest  if  the  following 
requirements  are  met: 

fl)  The  processor  or  broker,  as 
applicable,  must  comply  with  these 
Crop  Provisions; 

(2)  Prior  to  the  sales  closing  date,  the 
Board  of  Directors  or  officers  of  the 
processor  or  the  broker  must  execute 
and  adopt  a  resolution  that  contains  the 
same  terms  as  an  acceptable  processor  • 
contract.  (Such  resolution  will  be 
considered  a  processor  contract  under 
this  policy);  and 

(3)  As  applicable,  our  inspection 
reveals  that  the  processing  facilities 
comply  with  the  definition  of  a 
processor  contained  in  these  Crop 
Provisions. 
***** 

12.  Replanting  Payment 

***** 

(b)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be 
determined  as  follows: 

(1)  the  amount  if  shown  on  the 
Special  Provisions;  or 

(2)  if  an  amount  is  not  contained  in 
the  Special  Provisions,  the  lesser  of  20 
percent  of  the  production  guarantee  or 
three  tons,  multiplied  by  yoiu  third 
stage  (final)  price  election,  multiplied 
by  your  share;  and 

(3)  in  no  event  will  the  replanting 
payment  per  acre  exceed  your  actual 
cost  of  replanting. 
***** 

Signed  in  Washington,  DC,  on  November  4, 
2003. 

Ross  J.  Davidson, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  03-28219  Filed  11-13-03;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  110, 113, 9004,  and  9034 
[Notice  2003-21] 

Mailing  Lists  of  Political  Committees 
AGENCY:  Federal  Election  Commission. 


ACTION:  Notice  of  disposition; 
termination  of  rulemaking. 


SUMMARY:  On  September  4,  2003,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  seeking  comment 
on  proposed  rules  that  addressed  the 
rental,  sale,  and  exchange  of  political 
committee  mailing  Usts,  and  the 
treatment  and  use  of  proceeds  from  such 
transactions.  The  Commission  is  not 
amending  its  current  rules  and  is 
terminating  this  rulemaking  at  this  time 
for  several  reasons,  including  the  lack  of 
perceived  need  by  political  committees 
for  guidance  beyond  what  has  been 
presented  in  Commission  advisory 
opinions.  Further  information  is 
provided  in  the  supplementary 
information  that  follows. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  or  Mr.  Jonathan  M.  Levin, 
Senior  Attorney,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  On 
September  4.  2003.  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
("NPRM"),  68  FR  52531  (Sept.  4,  2003). 
The  proposed  rules  would  have  set  forth 
the  conditions  under  which  the 
proceeds  bom  the  sale,  rental,  or 
exchange  of  a  political  cominittee's 
mailing  list  would  not  be  contributions 
to  that  political  committee.  The 
proposed  rules  would  also  have 
prohibited  the  conversion  of  an 
authorized  committee's  mailing  list,  or 
any  proceeds  from  the  rental  or  sale  of 
the  list,  to  the  personal  use  of  the 
candidate  or  any  other  person.  In 
addition,  the  proposed  rules  would  have 
addressed  the  sale  or  rental  of  mailing 
lists  owned  by  the  authorized 
committee  of  a  publicly  funded 
presidential  candidate.  The  NPRM 
sought  comments  on  these  rules 
generally  and  asked  for  comments  as  to 
specific  aspects  of  mailing  list 
transactions.  In  particular,  the 
Commission  asked  for  comment  on 
whether  the  final  rules  should  list 
specific  factors  to  determine  the  usual 
and  normal  charge  for  the  mailing  lists 
involved  in  the  transactions,  and  what 
those  factors  should  be. 

The  Commission  received  nine 
comments  in  response  to  the  NPRM. 
These  were  from:  (1)  Charles  R.  Spies  on 
behalf  of  the  Republican  National 
Committee;  (2)  Stephen  M.  Hoersting  on 
behalf  of  the  National  Republican 
Senatorial  Committee;  (3)  Donald  F. 
McCahn  II,  on  behalf  of  the  National 
Republican  Congressional  Committee; 
(4)  Joseph  E.  Sandler  and  Robert  F. 
Bauer  on  behalf  of  the  Democratic 
National  Committee,  the  Democratic 
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Senatorial  Campaign  Committee,  and 
the  Democratic  Congressional  Campaign 
Committee;  (5)  William  W.  Hall,  on 
behalf  of  the  Libertarian  National 
Committee;  (6)  Lawrence  Noble  and 
Paul  Sanford  on  behalf  of  the  Center  for 
Responsive  Politics  and  FEC  Watch;  (7) 
Glen  Shor  on  behalf  of  the  Campaign 
Legal  Center;  (8)  Lisa  J.  Danetz  on  behalf 
of  the  National  Voting  Rights  Institute; 
and  (9)  the  law  firm  of  Ryan,  Phillips, 
Utrecht  &  MacKiimon.  At  the  public 
hearing  on  October  1,  2003,  testimony 
was  given  by  Messrs.  Bauer,  Hoersting, 
Shor,  McGahn,  and  Spies,  and  Marc  E. 
Elias  of  Perkins,  Coie,  LLP.  The 
Commission  received  no  written 
comments  or  testimony  from  list  brokers 
or  other  persons  whose  business 
primarily  involves  the  sale  or  leasing  of 
mailing  lists.  Copies  of  the  comments 
and  the  transcript  of  the  hearing  are 
available  on  the  Commission's  Web  site 
at  www.fec.gov. 

On  November  6,  2003,  the 
Commission  voted  to  close  the 
rulemaking  on  mailing  lists  of  political 
committees.  The  Commission  made  this 
decision  for  several  reasons.  The  written 
comments  and  oral  testimony  of  a 
number  of  the  conunenters  indicate  that 
the  regiilated  conununity  does  not 
perceive  a  need  for  further  regulation  of 
political  committee  mailing  list 
transactions.  In  general,  a  number  of  the 
conunenters  believe  that  Commission 
advisory  opinions,  particularly 
Advisory  Opinion  2002-14  (issued  with 
respect  to  the  rental  of  mailing  lists  of 
the  Libertarian  National  Committee  to 
other  entities),  have  provided  clear 
enough  guidance  on  the  conditions 
under  which  the  proceeds  from  the  sale 
or  rental  of  mailing  lists  are  not 
considered  contributions  to  the  political 
committee.  The  conunenters  expressed 
broad  opposition  to  the  proposed  rules 
and  questioned  the  need  for  such  rules 
at  this  time.    ' 

In  addition,  a  number  of  conunenters 
asserted  that  there  are  a  significant 
number  of  factors  that  must  be 
considered  in  determining  the  usual  and 
normal  charge  and  whether  the 
transaction  is  commercially  reasonable. 
As  several  conunenters  stated, 
appropriate  factors  may  vary 
considerably  depending  upon  the 
circumstances.  Because  the  Commission 
is  not  currently  in  possession  of  a 
factual  record  adequate  to  conclude  that 
a  particular  test  is  sufficiently  flexible    . 
and  comprehensive  to  address  all 
circumstances  to  which  the  proposed 
rules  would  apply,  the  Commission  has 
decided  not  to  proceed  with  final  rules 
at  this  time,  and  to  terminate  this 
rulemaking. 


Dated:  November  7,  2003. 
Bradley  A.  Siiiith,~ 

Vice  Chcmman,  Federal  Election  Commission. 
[FR  Doc.  b3-28473  Filed  11-13-03;  8:45  ami 
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DEPARtMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFR 

[Docket 
RIN2120f-AA64 


>art39 

io.  2002-Niyi-330-AD] 


Airwortl^iness  Directh^es;  Empress 
Brasiieiia  de  Aeronautica  S.A. 
(EMBRiER)  IWodel  EMB-135  and  -145 
Series  yijirplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Kotice  of  proposed  rulemaking 
iNPRM)J      

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BMBRAER  Model  EMB-135  and 
EMB-1^  series  airplanes.  This 
proposal  woidd  require  relocating  the 
pitot  1  a  id  pitot  2  drain  valves  from  the 
nose  Ian  iing  gear  (NLG)  compartment  to 
the  forw  ird  electronic  compartment, 
and  acc(  mplishing  follow-on  actions. 
This  act  on  is  necessary  to  prevent  ice 
from  daipaging  the  pitot  drain  valves, 
which  could  cause  airspeed  indication 
errors,  msulting  in  display  of  erroneous 
or  mislei  iding  information  to  the  flight 
crew.  Tl  is  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Gomments  must  be  received  by 
December  15,  2003. 
ADDRESSES:  Submit  comments  in 
to  the  Federal  Aviation 
ration  (FAA),  Transport 
Directorate,  ANM-114, 
Attentioii:  Rules  Docket  No.  2002-NM- 
330-ADI  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  [between  9  a.m.  and  3  p.m., 
Mondayjthrough  Friday,  except  Federal 
holidays!.  Comments  may  be  submitted 
via' fax  tj»  (425)  227-1232.  Comments 
may  alsq  be  sent  via  the  Internet  using 
the  foUojwing  address:  9-anm- 
npnncotiment@faa.gov.  Comments  sent 
via  fax  o  r  the  Internet  must  contain 
"Docket  No.  2002-NM-330-AD"  in  the 
subject  1  ne  and  need  riot  be  submitted 
in  tripli<  ate.  Comments  sent  via  the 
Internet  is  attached  electronic  files  must 
be  forms  tted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  prop  osed  rule  may  be  obtained  from 


triplicati 
Adminii 
Airplani 


Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  PO  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
Intemationad  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  425-227-1175; 
fax  425-227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20O2-NM-330-AD." 
The  postcard  vnll  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-330-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discuflsion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-135  and 
-145  series  airplanes.  The  DAC  advises 
that  water  accumulates  in  the  pitot  1 
and  pitot  2  drain  valves  in  the  nose 
landing  gear  (NLG)  compartment  where 
they  are  subjected  to  freezing 
temperatures.  Frozen  water  in  the  drain 
valve  can  expand  and  cause  the  pitot 
drain  valves  to  fail  so  that  the  airspeed 
indication  system  tubing  is  open  to 
ambient  pressvue.  This  condition,  if  not 
corrected,  could  result  in  ice  damage  to 
the  pitot  drain  vedves,  which  could 
cause  airspeed  indication  errors, 
resulting  in  display  of  erroneous  or 
misleading  information  to  the  flight 
crew. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-34-0070,  Change  03,  dated  July  16, 
2003,  and  Service  Bulletin  145LEG-34- 
0002,  dated  September  23,  2002,  which 
describe  procedures  for  relocating  the 
pitot  1  and  pitot  2  drain  valves  from  the 
NLG  compartment  to  the  forward 
electronic  compartment  so  that  water 
will  not  accumulate  in  the  valves  and 
the  valves  are  less  susceptible  to 
freezing  temperatures.  The  procedures 
also  include  installing  a  plug,  washers, 
and  a  nut  to  close  the  hole  from  which 
the  drain  valve  is  removed;  replacing  an 
existing  placard  with  a  new  placard; 
and  appl3ring  sealant  on  the  placard. 
Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DAC  classified  these  service 
bulletins  as  mandatory  and  issued 
Brazilian  Airworthiness  Directive  2002- 
06-OlRl,  dated  November  8,  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  CoDGlusions 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 


reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  reqiure 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described   . 
previously. 

Cost  Impact 

The  FAA  estimates  that  374  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Required  parts 
would  cost  approximately  between  $301 
and  $304  per  airplane.  Based  on  these 
figiu^s,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
between  $161,194  and  $162,316,  or 
between  $431  and  $434  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  ride"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

EMBRAER:    Docket  2002-NM-33O-AD. 

Applicability:  Model  EMB-135  and  -145 
series  airplanes;  as  listed  in  EMBRAER 
Service  Bulletin  145-34-0070.  Change  03, 
dated  July  16.  2003:  and  EMBRAER  Service 
Bulletin  i45LEG-34-0O02,  dated  September 
23,  2002;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
apcomplished  previously. 

To  prevent  ice  from  damaging  the  pitot 
drain  valves,  which  could  cause  airspeed 
indication  errors,  resulting  in  display  of 
erroneous  or  misleading  information  to  the 
flight  crew,  accomplish  the  following: 

Relocation 

(a)  Within  2,000  flight  hours  or  12  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Relocate  the  pitot  1  and  pilot  2 
drain  valves  fix)m  the  nose  landing  gear 
(^fLG)  compartment  to  the  forward  electronic 
compartment;  and  install  a  plug,  washers, 
and  a  nut  to  close  the  hole  in  the  structure 
where  the  pitot  1  and  pitot  2  drain  valves 
were  removed;  per  the  Accomplishment 
Instructions  of  EMBRAER  Service  Bulletin 
145-34-0070,  Change  03,  dated  July  16. 
2003;  or  EMBRAER  Service  Bulletin 
145LEG-34-0002,  dated  September  23,  2002;' 
as  applicable. 

Installation 

(b)  After  accomplishment  of  paragraph  (a) 
of  this  AD  but  prior  to  further  flight:  histall 
a  new  placard  and  apply  sealant  on  the 
placard  per  the  Accomplishment  histructions 
of  EMBRAER  Service  Bulletin  145-34-0070, 
Change  03,  dated  July  16,  2003;  or  EMBRAER 
Service  Bulletin  145LEG-34-0002,  dated 
September  23,  2002;  as  applicable. 
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Actioas  Accomplislied  Per  PreTious  Issue  of 
Senrice  Bulletin 

(c)  Actions  accomplished  before  the 
effective  date  of  this  AD  per  EMBRAER 
Swvice  Bulletin  145-34-0070,  original  issue, 
dated  April  23,  2002;  EMBRAER  Service 
Bulletin  145-34-0070.  Revision  01,  dated 
September  23,  2002;  and  EMBRAER  Service 
Bulletin  145-34-0070,  Revision  02,  dated 
December  2,  2002;  are  considered  acceptable 
for  compliance  with  the  corresponding  action 
specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAAr  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  2002-06- 
OlRl.  dated  November  8,  2002. 

Issued  in  Renton,  Washington,  on 
November  7,  2003. 
Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  03-28495  Filed  11-13-03;  8:45  am] 

BHJJNG  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Doehal  No.  FAA-2003-16359;  Airspace 
Dociwt03-ASO-18] 

Proposed  Estal>llshment  of  Class  D 
Alrspaca;  Hilton  Head  Island,  SC 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  Hilton 
Head  island,  SC.  A  federal  contract 
tower  with  a  weather  reporting  system 
is  being  constructed  at  Hilton  Head 
Airport.  Therefore,  the  airport  wiU  meet 
criteria  for  Class  D  airspace.  Class  D 
surface  area  airspace  is  required  when 
the  control  tower  is  open  to  contain 
Standard  Instrument  Approach 
Procedures  (SIAPs)  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  would 
establish  Class  D  airspace  extending 
upward  from  the  surface  to  and 
including  2,000  feet  MSL  within  a  3.9- 
mile  radius  of  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  December  15,  2003. 
ADDRESSES:  Send  comments  onJhis 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 


20590-  )001.  You  must  identify  the 
docket  iimiber  FAA-2003-16359 
Airspac  e  Docket  No.  03-ASO-18,  at  the 
beginni  ag  of  your  comments.  You  may 
also  sul  mit  comments  on  the  Internet  at 
http://(vns.dot.gov.  You  may  review  the 
public  4ock8t  containing  the  proposal, 
any  coi^ments  received,  and  any  final 
disposijion  in  person  in  the  Dockets 
Office  oetween  9  a.m.  and  5  p.m., 
Mondaj  through  Friday,  except  Federal 
holiday  5.  The  Docket  office  (telephone 
1-800-^  147-5527)  is  on  the  plaza  levrf 
of  the  Eiepartment  of  Transportation 
NASSIP  Building  at  the  above  address. 

An  in  formal  docket  may  also  be 
examin  id  during  normal  business  hours 
at  the  o  fice  of  the  Regional  Air  Traffic 
Divisioj  I,  Federal  Aviation 
Administration,  Room  550, 1701 
Columb  ia  Avenue,  College  Park,  Georgia 
30337. 

FUrtTHER 


FOR 

Walter 

Branch 

Aviatioii 

20636, 

telephi 

SUPPLElhENTARY  INFORMATION: 

Comme  its  Invited 


INFORMATION  CONTACT: 

L  Cochran,  Manager,  Airspace 
Air  Traffic  Division,  Federal 
Administration,  P.O.  Box 
.  Atlanta,  Georgia  30320; 
ote  (404) 305-5627. 


Intere  sted  parties  are  invited  to 
particip  ate  in  this  proposed  rulemaking 
by  subn  litting  such  written  data,  views 
or  argui  lents  as  they  may  desire. 
Comme  its  that  provide  the  factual  basis 
support  ing  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developiing  reasoned  regulatory 
decisio]  is  on  the  proposal.  Comments 
are  spe<  ifically  invited  on  the  overall 
regulate  ry,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commu  nications  should  identify  both 
docket  1  lumbers  and  be  submitted  in 
triplical  e  to  the  address  listed  above. 
Comme  iters  wishing  the  FAA  to 
acknow  edge  receipt  of  their  comments 
on  this  1  lotice  must  submit  with  those 
commei  its  a  self-addressed,  stamped 
postcarf  on  which  the  following 
statemeiit  is  made:  "Comments  to 
Docket  No.  FAA-2003-16359/ Airspace 
Docket  No.  03-ASO-18."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  cemmenter.  All  communications 
receiveo  before  the  specified  closing 
date  forjconmients  will  be  considered 
before  ttking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  t  lay  be  changed  in  light  of  the 
comme]  its  received.  A  report 
summai  izing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  tk  s  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  niunbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  D  airspace  at  Hilton 
Head  Island,  SC.  Class  D  airspace 
designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
Septen^ber  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  doctmient  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationaUy  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  vrill 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substandal- number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 
***** 

ASO  SC  D  Hilton  Head  Island,  SC  [NEW] 

Hilton  Head  Airport,  SC 

(Lat.  32°13'28''  N,  long.  80°41'51"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,000  feet  MSL 
within  a  3.9-mile  radius  of  the  Hilton  Head 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  amd  time  will 
thereafter  be  continuously  pubhshed  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  October 
29,  2003. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region 

[FR  Doc.  03-28539  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16119;  Airspace 
Docket  No.  03-^EA-13] 

Proposed  Amendment  to  Class  E 
Airspace;  Erie,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at  Erie, 
PA.  The  development  of  a  Standard 
Instrument  Approach  Procedure  (SIAP) 
based  on  area  navigation  (RNAV)  to 
serve  flights  into  Life  Star  Base  Heliport, 
Harbor  Creek,  PA,  tmder  Instrument 
Flight  Rules  (IFR)  has  made  this 
proposal  necessary.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Groimd  Level  (AGL)  is  needed  to  ■ 
contain  aircraft  executing  the  approach. 
The  area  woidd  be  depicted  on 
aeronautic^  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  December  15,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16119/ 
Airspace  Docket  No.  03-AEA-13  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http  ://dms.  dot.gov. 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  ^ckets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527)  is  on  the  pleiza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Fremcis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
Eastern  Region,  1  Aviation  Place, 
Jamaica,  NY  11434-4809,  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  both  docket  numbers  and  be 
submitted  in  triplicate  to  the  address 


listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
16119/ Airspace  Docket  No.  03-AEA- 
13."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Documents  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
rejjuest  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace'Management,  ATA-400.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  or  by  calling  - 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  of  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA's  Office 
of  Rulemaking,  (202)  267-9677.  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at  Erie, 
PA.  The  development  of  a  SLAP  to  serve 
flights  operating  IFR  into  Life  Star  Base 
Heliport  make  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SLAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
paragraph  6005  of  FAA  Order  7400.9L, 
dated  September  2,  2003,  and  effective 
September  16,  2003.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequendy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regidations  for  which  frequent  and 
routine  amendments  are  nece$sary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
is  not  "significant  regulator)'  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedrues  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

■2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9L  dated 
September  2,  2003,  and  effective 
September  16,  2003,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAPAE5    Erie,  PA  (Revised) 

Erie  Intemational/Tom  Ridge  Field  Airport, 
PA 

(Lat.  42°04'55''  N,  long^80''10'34''  W)  " 
Life  Star  Base  Heliport 

(Lat.  42°10'19'  N,  long.  79°56'34''  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-miIe 
radius  of  Erie  IntemationaiyTom  Ridge  Field 
Airport  and  within  4.4  miles  each  side  of  the 
054°  bearing  from  the  airport  extending  from 
the  6.7-mile  radius  to  14  miles  northeast  of 
the  airport  and  within  a  6-mile  radius  of  Life 
Star  Base  Heliport. 


Issued  in  )amaica.  New  York,  on 
September  15,  2003. 
Tohn  G.  McCartney,   - 

Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 

[FR  Doc.  03-28534  Filed  11-13-03;  8:45  am) 
BILUNG  COW  4»ie-13-M 
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ENVIRdNMENTAL  PROTECTION 
AGENGir 

40CFR|PartS2 

[CA261-P420b;  FRL-7582-3] 

Revisions  to  ttie  Caiifomia  State 
Implemfntation  Plan,  San  Diego 
County  |Air  Pollution  Control  District; 
San  Joaquin  Valley  Unified  Air 
PoHutiop  Control  District 

agency;  Environmental  Protection 
Agency  (EPA). 
ACTION:  k^oposed  rule. 

SUMMAR  r:  EPA  is  proposing  to  approve 
revision  5  to  the  San  Diego  County  Air 
Pollutio  [i  Control  District  (SDCAPCD) 
and  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
portions  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
compound  (VOC)  emissions  from  metal 
parts  and  aerospace  coating  industries. 
We  are  proposing  to  approve  local  rules 
to  regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAAoritheAct). 

DATES:  Any  comments  on  this  proposal 
must  anSve  by  December  15,  2003. 
ADDRES^S:  Send  comments  to  Andy 
Steckel,|Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  Shn  Francisco,  CA  94105-3901, 
or  e-mail  to  steckel.andrew@epa.gov,  or 
submit  donunents  at  http:// 
www.regulations.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions,  EPA's  technical 
support  [documents  (TSDs).  and  public 
comments  at  our  Region  IX  office  during 
normal  1  lusiness  hours  by  appointment. 
You  ma;  i  also  see  copies  of  the 
submitti  d  SIP  revisions  by  appointment 
at  the  fo  lowing  locations: 

Califomii  i  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "1 "  Street,  Sacramento,  CA  95814; 

San  Diegi  i  County  Air  Pollution  Control 
DistricI ,  9150  Chesapeake  Drive,  San 
Diego,  lA  92123;  and. 

San  )oaqi  in  Valley  Unified  Air  Pollution 
Contro  District,  1990  East  Gettysburg 
Street,  ='resno,  CA,  93726. 

A  cop  I  of  the  rule  may  also  be 
availabl  ^  via  the  Internet  at  http:/7 
www.ari  .ca.gov/drdb/drdbltxt.htm. 
Please  b^  advised  that  this  is  not  an  EPA 
Web  sita  and  may  not  contain  the  same 
version  pi  the  rule  that  was  submitted 
to  EPA. 


FOR  FURTHER 

Jerald  S 
either 
Wamsle ' 


(415) 


INFORMATION  CONTACT: 

Wamsley,  EPA  Region  IX,  at 

■  947-4111, or 
Jerry@epa.gov. 


SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  SDCAPCD  Rule 
67.3 — ^Metal  Parts  and  Products  and 
SJVUAPCD  Rule  4605— Aerospace 
Assembly  and  Component  Coating 
Operations.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment.. 

We  do  not  plan  to  open  a  second 
conmient  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  filler  information,  please 
see  the  direct  final  action. 

Dated:  October  16,  2003. 
Debra  Jordan, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  03-28306  Filed  11-13-03;  8:45  am] 

BHJJNG  COOEi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE067-<«041b;  FRL-7586-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Revisions  to  Stage  I  and 
Stage  li  Vapor  Recovery  at  Gasoline 
Dispensing  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Delaware  for  the  purpose  of  amending 
the  regulations  pertaining  to  Stage  I  and 
Stage  n  Vapor  Recovery  at  gasoline 
dispensing  facilities.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a . 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
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adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  conmient  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  December  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Delaware  Departmeat  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Catherine  L.  Magliocchetti,  at  (215)  814- 
21 74,  or  by  e-mail  at 
magIioccbetti.catherine@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number,  DE067-1041,  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  9ther  contact 


information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanjdng  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Conaments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
DE067-1041.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiired  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Proteqjtion  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  conmient  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mciil  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
wiU  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 


EPA  receives  them  and  without  change, 
unless  the  comment  contains 
cop3rrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identffies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  iiiformation  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Consideratioiis  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 
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7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaldng  identification  nimiber  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Please  note  that  if  EPA  receives 
adverse  comment  on  arramendment, 
paragraph,  or  section  of  these  revisions 
to  Delaware's  Regulation  24,  Sections  2, 
26  and  36  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  November  5,  2003. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  03-28418  Filed  11-13-03;  «45  am] 

BILUNGCOOE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7586-8] 

Colorado:  Hnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

.  AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  grant 
Final  authorization  to  the  hazardous 
waste  program  changes  submitted  by 
Colorado,  hi  the  "Rules"  section  of  this 
Federal  Register,  we  are  authorizing  the 
State's  program  changes  as  an 
inunediate  final  rule  without  a  prior 
proposed  rule  because  we  believe  this 
action  is  not  controversial.  Unless  we 
receive  written  comments  opposing  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  and  the  Agency  will 
not  take  further  action  on  this  proposal. 
If  we  receive  comments  that  oppose  this 
action,  we  will  pubUsh  a  document  in 
the  Federal  Re^ster  withdrawing  this 
rule  before  it  takes  effect.  EPA  will 
address  public  comments  in  a  later  final 
rule  based  on  this  proposal.  EPA  may 
not  provide  further  opportunity  for 
comment.  Any  parties  interested  in 
commenting  on  this  action  must  do  so 
at  this  time. 

DATES:  We  must  receive  your  comments 
by  December  IS,  2003. 
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ADORESftES:  Send  written  comments  to 
Kris  ShioT,  8P-HW,  U.S.  EPA.  Region 
VIII,  996  18th  St,  Ste.  300,  Denver, 
ColoradD  80202-2466,  phone  number: 
(303)  312-6139,  e-mail: 
shurT.kiis@epa.gov.  You  can  view  and 
copyCdlorado's  application  at  the 
foUowii  ig  addresses:  CDPHE,  from  8 
a.m.  to '  I  p.m.,  4300  Cheny  Creek  Drive 
South,  ©enver,  Colorado  80222-1530, 
contact:  Randy  Perila,  phone  number 
(303)  6S  2-3364  and  EPA  Region  Vin, 
from  8  i  .m.  to  3  p.m.,  999  18th  Street, 
Suite  300,  Denver,  Colorado  80202- 
2466,  contact:  Kris  Shurr,  phone 
numberj  (303)  312-6139,  e-mail: 
shurr. kris®epa. gov. 

FOR  FUnlrHER  INFORMATION  CONTACT:  Kris 
Shurr,  HPA  Region  \an,  999  18th  Street, 
Suite  300,  Denver,  Colorado  80202- 
2466,  pkone  number:  (303)  312-6139~  e- 
mail:  sniTT.kris@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additioi  al  information,  please  see  the 
immedi  ite  final  rule  published  in  the 

"  section  of  this  Federal  Register. 

Movember  5,  2003. 
Roberts,   ~ 


"Rules" 

Dated: 

Robert  £ 

Regional  Administrator,  Region  VUI. 


(FR  Doc. 
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FEDERi  lL  COMMUNICATIONS 
COMMIl  ;SION 

47  CFR  Part  73 

[DA  03-a  535,  MB  Docket  No.  03-229,  RM- 
10795] 

Digital  Television  Broadcast  Service; 
Anniston,  AL 

AGENCY3  Federal  Communications 
Commission. 


issioi 


ACnON:  Proposed  rule. 


SUMMARy:  The  Commission  requests 
conunedts  on  a  petition  filed  by  TV 
Alabami.  Inc.,  licensee  of  station  WJSU- 
TV,  Anniston,  Alabama,  proposing  the 
substitiiion  of  DTV  channel  9  for  DTV 
channel|58.  DTV  Channel  9  can  be 
allotted  llo  Anniston  at  reference 
coordinates  33-36-24  N.  and  86-25-03 
W.  withja  power  of  15.6,  a  height  above 
average  ^rrain  HAAT  of  359  meters. 
DATES:  (^omments  must  be  filed  on  or 
before  E^ecember  29,  2003,  and  reply 
commedts  on  or  before  January  13, 
2004. 


ADORES 

the  eh 
comme: 


The  Commission  permits 
onic  filing  of  all  pleadings  and 
ts  in  proceedings  involving 
petition  i  for  rule  making  (except  in 
broadcai  it  allotment  proceedings).  See 
Electroi  ic  Filing  of  Documents  in  Rule 


Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail.  "ITie 
Commission's  contractor,  Natek,  Inc.. 
will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filii:^  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail,  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows: 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-229,  adopted  November  4,  2003,  and 
released  November  7,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
hiformation  Center,  Portals  II,  445  12th 
Street,  SW..  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 
-  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notige  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sulqects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Alabama  is  amended  by  removing  DTV 
channel  58  and  adding  DTV  channel  9 
at  Anniston. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-28463  Filed  11-13-03;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRP«irt73 

[DA  03-3534.  MB  Doctet  No.  03-230,  RM- 
10816] 

Digital  Television  Broadcast  Service; 
Bloomlngton,  IN 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Conmiission  requests 
comments  on  a  petition  filed  by  Tribune 
Broadcast  Holdings,  hic,  licensee  of 
station  WTTV-TV,  Bloomington, 
Indiana,  proposing  the  substitution  of 
DTV  channel  48  for  DTV  channel  53  at 
Bloomington.  DTV  Channel  48  can  be 
allotted  to  Bloomington  at  reference    , 
coordinates  39-24-27  N.  and  86-08-52 
W.  with  a  power  of  840,  a  height  above 
average  terrain  HAAT  of  357  meters. 
Since  the  community  of  Bloomington  is 
located  within  400  kilometers  of  the 
U.S.-Canadian  border,  concurrence  from 
the  Canadian  must  be  obtained  for  this 
allotment. 

DATES:  Comments  must  be  filed  on  or 
before  December  29,  2003;  and  reply 
comments  on  or  before  January  13, 
2004.    . 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 


comments  in  proceedings  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings.  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail.  The 
Commission's  contractor,  Natek,  Lie, 
will  receive  hand-delivered  or 
messenger-dehvered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  AU 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
ovemi^t  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Thomas  P.  Van  Wazer, 
Sidley,  Austin,  Brown  &  Wood  LLP, 
1501  K  Street,  NW.,  Washington,  DC 
20005  (Counsel  for  Tribune  Broadcast 
Holdings,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATHM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-230,  adopted  November  4,  2003,  and 
released  November  7,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copjring  during  regular 
business  hom-s  in  the  FCC  Reference 
Information  Center,  Portals  n,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  docimient 
may  also  be  purchased  frorn  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
tbis  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reeisons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Indiana  is  amended  by  removing  DTV 
channel  53  and  adding  DTV  channel  48 
at  Bloomington. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

(FR  Doc.  03-28462  Filed  11-13-03;  8:45  am] 

BILLING  CODE  S712-01-l> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

50  CFR  Parts  600  and  648 

[Docket  No.  031104274-3274-01;  i.D. 
101603A] 

RIN064S-ACW3 

Fisheries  Of  ttie  NorltMastem  United 
aates;  Attantic  Mackerel,  Squid,  and 
Buttarflsh  Fisheries 

AGENCY:  National  Marine  Fisheries 

Serxice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule,  2004  initial 

specifications;  request  for  comments.     *~ 

SUMMARY:  NMFS  proposes  initial 
specifications  for  the  2004  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB).  Regulations  governing 
these  fisheries  require  NMFS  to  publish 
proposed  specifications  for  the 
upcoming  fishing  year  and  to  provide  an 
opportimity  for  public  comment.  The 
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intent  of  this  action  is  to  fulfill  this 
requirement  and  to  promote  the 
development  and  conservation  of  the 
MSB  resources.  This  action  also 
proposes  an  increase  in  the  Ulex  squid 
catch  limit  for  squid/butterfish 
incidental  catch  permit  holders  from 
5,000  lb  (2.27  mt)  to  10,000  lb  (4.54  mt). 
In  addition,  this  action  would  correct 
the  regulations  implementing  the  MSB 
Fishery  Management  Plan  (FMP)  by 
reinserting  regidatory  text  that  was 
incorrectly  removed  in  the  final  rule 
that  implemented  measures  contained 
in  the  Atlantic  Herring  FMP,  which  was 
published  on  December  11,  2000. 
DATES:  Public  comments  must  be 
received  no  later  than  5  p.m.,  Eastern 
Standard  Time,  on  December  15,  2003. 
ADDRESSES:  Copies  of  supporting 
dociunents  used  by  the  Mid-Atlantic 
Fishery  Management  Council,  including 
the  Environmental  Assessment  (EA)  and 
Regulatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
are  available  from:  Daniel  Furlong, 
Executive  Director.  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19904-6790.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  httpJwww.nero.noaa.gov. 

Comments  on  the  proposed 
specifications  should  be  sent  to:  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Please  mark  the  envelope, 
"Comments-2004  MSB  Specifications." 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  978-281-9135. 


FOR 

H.  Jones 

281- 

pauLh 


-9273 


Commei  its  will  not  be  accepted  if 
submittt  d  via  e-mail  or  Internet. 


FUR"HER 


INFORMATION  CONTACT:  Paul 
Fishery  Policy  Analyst,  978- 
,  fax  978-281-9135,  e-mail 
jknes@noaa.gov. 


SUPPLEipNTARY  INFORMATION: 

Regulatibns  implementing  the  Fishery 
ManageQient  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
FisherieijFMP),  prepared  by  the  Mid- 
Atlantic  bishery  Management  Council 
(Council),  appear  at  50  CFR  part  648, 
subpart  B.  Regulations  governing  foreign 
fishing  Appear  at  50  CFR  part  600, 
subpart  r.  These  regulations,  at 
§§  600.5i6(c)  and  648.21,  require  that 
NMFS,  based  on  the  maximum 
optimum  yield  (Max  OY)  of  each  fishery 
as  established  by  the  regulations, 
annually  publish  a  proposed  rule 
specifyiag  the  initial  amounts  of  the 
initial  oitimum  yield  (lOY),  as  well  as 
the  eunoojits  for  allowable  biological 
catch  (ABC),  domestic  annual  harvest 
(DAH),  qomestic  annual  processing 
(DAP),  tdtal  allowable  level  of  foreign 
fishing  (TALFF),  and  JVP  for  the 
affected  species  managed  imder  the 
FMP.  In  p^ddition,  these  regulations 
allow  Loiigo  squid  specifications  to  be 
specified  for  up  to  3  years,  subject  to 
annual  r^iew.  The  regulations  found  in 
§  648.20  jalso  specify  that  lOY  for  squid 
is  equal  \  o  the  combination  of  research 
quota  an  1  DAH,  with  no  TALFF 
specifier  for  squid.  For  butterfish,  the 
regulatio  is  specify  that  a  butterfish 
bycatch '  'ALFF  will  be  specified  only  if 
TALFF  ii  specified  for  Atlantic 


Table  1.  Proposed  Initial  Annual  Specifications 
Butterfish  for  the  Fishing 


Spedficatjons 


MaxOY 

ABC  

lOY 

DAH  

DAP  

JVP  

TALFF  .. 


^  Not  applicable. 

2  lOY  may  be  increased  during  the  year,  but  ttie  total  ABC  will  not  exceed  347,000  mt 

3  Includes  15,000  mt  of  Atlantic  mackerel  recreational  allocation. 
*  Excludes  127.6  mt  for  RSA. 


2004  Proposed  Specifications 

Atlantic  Mackerel 

Overfishing  for  Atlantic  mackerel  is 
defined  by  the  FMP  to  occur  when  the 
catch  associated  with  a  threshold 
fishing  mortality  rate  (F)  of  Fmsy  (the  F 
that  produces  MSY  (maximiun 
sustainable  yield))  is  exceeded.  When 


mackerel.  Procedures  for  determining 
the  initial  annual  amounts  are  foirnd  in 
§648.21. 

In  addition,  the  regulations  at 
§  648.21(g)  allow  the  specification  of 
research  set-asides  (RSA)  to  be  used  for 
research  purposes.  For  2004,  the 
Coimcil  recommended  RSAs  of  up  to  2 
percent  of  lOY  for  Atlantic  mackerel 
and  butterfish;  and  of  up  to  3  percent  of 
lOY  for  squids.  The  RSAs  would  fund 
research  and  data  collection  for  those, 
species.  A  Request  for  Research 
Proposals  was  published  to  solicit 
proposals  for  2004  based  on  research 
priorities  previously  identified  by  the 
Council  (68  FR  3864,  January  27,  2003). 
The  deadline  for  submission  was  March 
28,  2003.  On  July  19,  2003,  NOAA 
Fisheries  convened  a  Review  Panel  to 
review  the  comments  submitted  by 
technical  reviewers  on  proposed 
research  projects  that  would  be  funded 
using  RSAs.  Based  on  discussions 
among  participants  on  the  Review 
Panel,  one  Loiigo  squid  project  proposal 
was  recommended  for  approval  and  will 
be  forwarded  to  the  NOAA  Grants  Office 
for  award.  Consistent  with  the  Coimcil's 
recommendations,  the  quotas  in  this 
proposed  rule  have  been  adjusted  to 
reflect  the  project  recommended  for 
approval.  If  the  awards  are  not  made  by 
the  NOAA  Grants  Office  for  any  reason, 
NMFS  will  publish  a  notice  in  the 
Federal  Register  to  restore  the  unused 
RSA  amount  to  the  annual  quota. 

Table  1  contains  the  proposed  initial 
specifications  for  the  2004  Atlantic 
mackerel,  Loiigo  and  lUex  squids,  and 
butterfish  fisheries. 


,  IN  METRIC  TONS  (MT),  FOR  ATLANTIC  MACKEREL,  SOUID,  AND 

Year  January  1  through  December  31,  2004 


Loiigo 


26,000 

17,000 

"•16,872.4 

16,872.4 

16,872.4 

0 

0 


IKex 


24,000 
24,000 
24,000 
24,000 
24,000 
0 
0 


Atlantic 
Mackerel 


IN/A 

347,000 

3170,000 

3170,000 

150,000 

5,000 

0 


Butterfish 


16.000 
7,200 
5,900 
5,900 
5,900 
0 
0 


spawnin  ;  stock  biomass  (SSB)  is  greater 
than  890  000  mt,  the  maximum  F 
threshold  is  Fmsy  (0.45),  and  the  target 
F  is  0.25J  To  avoid  low  levels  of 
recruitm  snt,  the  FMP  contains  a  control 
rule  whe  :eby  the  threshold  F  decreases 
linearly   ram  0.45  at  890,000  mt  SSB  to 
zero  at  2;  ;5,000  mt  SSB  (1/4  of  the 


biomass  level  that  would  produce  MSY 
on  a  continuing  basis  (Bmsy)).  and  the 
target  F  decreases  linearly  from  0.25  at 
890,000  mt  SSB  to  zero  at  450,000  mt 
SSB  (1/2  BMSY).  Annual  quotas  are 
specified  that  correspond  to  the  target  F 
residting  from  this  control  rule. 
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Since  SSB  is  currently  above  890,000 
mt,  the  target  F  for  2004  is  0.25.  The 
yield  associated  with  that  target  F  at  the 
estimated  stock  size  is  369,000  mt.  The 
ABC  recommendation  of  347,000  mt 
represents  an  adjustment  to  the  yield 
estimate  of  369,000  mt,  derived  by 
subtracting  the  estimated  Canadian 
catch  of  22,000  mt  from  the  yield 
estimate.  The  proposed  lOY  for  the  2004 
Atlantic  mackerel  fishery  is  170,000  mt, 
which  is  equal  to  the  proposed  DAH. 
The  specification  of  DAH  is  computed 
by  totaling  the  estimated  recreational 
catch,  the  proposed  DAP,  and  the 
proposed  JVP.  The  1 70,000-mt 
proposed  DAH  is  comprised  of  15,000 
mt  recreational,  150,000  mt  DAP,  and 
5,000  mt  JVP. 

The  JVP  of  5,000  mt  that  the  Council 
recommends,  and  NMFS  proposes,  is  a 
reduction  from  the  amount  specified  for 
2003  (10,000  mt,  with  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  authorized  to 
increase  it  to  20,000  mt).  The  DAP  and 
JVP  components  of  DAH  were 
historically  estimated  using  the 
Council's  annual  processor  survey, 
which  was  intended  to  obtain  estimates 
of  processing  capacity  in  the  domestic 
and  joint  ventiu«  (JV)  fisheries. 
However,  from  1994  through  2002, 
response  to  this  voluntary  survey  was 
incomplete  and  did  not  contain 
projections  from  some  large  processors. 
For  2003  and  2004,  in  place  of  the 
survey,  the  Council  relied  on  testimony 
concerning  their  ciurent  and  projected 
shoreside  processing  capacity  for 
Atlantic  mackerel  in  2003  and  2004 
presented  by  domestic  processors 
during  its  annual  specification 
meetings.  While  domestic  processing 
capacity  is  increasing,  the  Council 
believes,  based  on  the  best  data 
available,  that  the  capacity  of  the 
domestic  fleet  to  harvest  mackerel  still 
exceeds  the  domestic  processors' 
capacity  to  process  mackerel.  Therefore, 
the  Council  has  recommended,  and 
NMFS  proposes,  a  specification  of  5,000 
mt  of  JVP  for  the  2004  fishery.  In 


previous  years,  to  expedite  an  inseason 
adjustment  to  JVP,  the  Council  specified 
in  advance  that  NMFS  could  implement 
a  specified  inseason  increase  in  JVP. 
This  year  there  is  no  recommendation  to 
expedite  an  inseason  adjustment. 
However,  if  additional  applications  for 
JVP  are  received,  §  648.21(e)  authorizes 
inseason  adjustments  by  the  Regional 
Administrator,  in  consultation  with  the 
Council,  during  the  fishing  year  by 
publishing  a  notification  in  the  Federal 
Register  and  providing  a  30-day 
comment  period. 

The  Coimcil  also  reconunended,  and 
NMFS  proposes  to  maintain,  a  TALFF  of 
zero.  The  Council  believes  that  the 
development  of  the  domestic  mackerel 
fishery  results  in  the  greatest  resource 
benefits  to  the  nation.  With  DAP  set  at 
150,000  mt,  the  Coimcil  was  concerned 
that  the  perceived  competition  TALFF 
represents  to  U.S.  processors  could 
impede  the  future  expansion  of 
domestic  mackerel  processing  facilities. 

As  authorized  by  §§  600.501  and 
600.520{b){2)(ii},  the  Council 
recommended,  and  NMFS  proposes, 
that  several  special  conditions  be 
imposed  on  the  2004  Atlantic  mackerel 
fishery,  as  follows:  (1)  JVs  would  be 
allowed  south  of  37°30'  N.  lat.,  but  river 
herring  bycatch  may  not  exceed  0.25 
percent  of  the  over-the^side  transfers  of 
Atlantic  mackerel;  (2)  the  Regional 
Administrator  should  ensure  that 
impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 
Atlantic  mackerel  fishery;  (3)  the 
mackerel  optimum  yield  (OY)  may  be 
increased  diuing  the  year,  but  the  total 
should  not  exceed  347,000  mt;  and  (4) 
applications  from  a  particular  nation  for 
an  Atlantic  mackerel  JV  allocation  for 
2004  may  be  based  on  an  evaluation  by 
the  Regional  Administrator  of  that 
nation's  performances  relative  to 
piut:hase  obligations  for  previous  years. 

Atlantic  Squids 

LoUgo 

The  FMP  defines  overfishing  for 
Loligo  squid  as  occurring  when  the 


catch  associated  with  a  threshold  of  the 
fishing  mortality  that  produces  the 
maximum  sustainable  level  of  yield  per 
recruit  (Fmax)  is  exceeded  (Fmax  is  a 
proxy  for  Fmsy).  When  an  estimate  of 
Fmsy  becomes  available,  it  will  replace 
the  current  overfishing  proxy,  Fmax. 
Max  OY  is  specified  as  the  catch 
associated  with  FMAX.  The  biomass 
target  is  specified  as  Bmsy- 

The  most  recent  stock  assessment  for 
Loligo  squid  (the  34th  Northeast 
Regional  Stock  Assessment  Workshop, 

2002  (SAW-34))  concluded  overfishing 
is  not  occurring  and  recommended  that 
the  Council  maintain  the  catch  of  20,000 
mt  (to  include  both  landings  and 
discards).  Based  on  that  advice  and  the 
assumption  that  the  stock  will  be'at  or 
near  B^sy  in  2004,  the  Coimcil 
recommended  no  changes  from  the  2003 
quota  level.  The  2004  quota  is  specified 
as  the  yield  associated  with  75  percent 
of  Fmsy  at  Bmsy,  or  17,000  mt,  based  on 
projections  from  SAW-34.  "The 
regulations  continue  to  specify  Max  OY 
as  the  yield  associated  with  F^mx,  or 
26,000  mt.  Thus,  the  2004  proposed 
Max  OY  for  Loligo  squid  is  26.000  mt 
and  the  recommended  ABC  for  the  2004 
fishery  is  1 7,000  mt. 

The  FMP  does  not  authorize  the 
specification  of  JVP  and  TALFF  for  the 
Loligo  squid  fishery,  because  of  the 
domestic  industry's  capacity  to  harvest 
and  process  the  OY  for  this  fishery; 
therefore,  JVP  and  TALFF  are  zero. 

Distribution  of  the  Annual  Loligo  Squid 
Quota 

Since  2001,  the  annual  DAH  for 
Loligo  squid  has  been  allocated  into 
quarterly  periods.  The  Council  and 
NMFS  recommend  no  change  from  the 

2003  quarterly  distribution  system.  Due 
to  the  recommendation  of  one  research 
project  that. would  utilize  Loligo  squid 
RSA,  this  proposed  rule  would  adjust 
the  quarterly  allocations  from  those  that 
were  proposed,  based  on  formulas 
specified  in  the  FMP.  The  2004 
quarterly  allocations  would  be  as 
follows: 


Table  2.  Loligo  Squid  Quarterly  Allocations 


Quarter 


I  (Jan-Mar)  

ll(Apr-Jun) 

lll(Jul-Sep)  

IV(Oct-Dec) 

Total „.;. 

^Quarterty  allocations  after  127.5  mt  RSA  deduction. 


Per- 
cent 


33.23 
17.61 

17.3 
31.86 

100 


Metric  tons^ 


5,606.7 
2.971.2 
2,918.9 
5.375.6 
16,872.4 


Research 
set-aside 


N/A 
N/A 
N/A 
N/A 
127.6 


Also  unchanged  from  2003,  the 
Council  reconmiended  that  the  2004 


directed  fishery  be  closed  in  Quarters  I- 
in  when  80  percent  of  the  period 


allocation  is  harvested,  with  vessels 
restricted  to  a  2,500-lb  (1.134-kg)  Loligo 
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squid  tripulimit  per  single  calender  day 
until  the  end  of  the  respective  quarter. 
The  directed  fishery  would  close  when 
95  percent  of  the  total  annual  DAH  has 
been  harvested,  with  vessels  restricted 
to  a  2,500-lb  (1,134-kg)  LoUgo  squid 
trip  limit  per  single  calender  day  for  the 
remainder  of  the  year.  Quota  ovmages 
from  Quarter  I  would  be  deducted  from 
the  allocation  in  Quarter  m,  and  any 
overages  from  Quarter  II  would  be 
deducted  from  Quarter  IV.  By  default, 
quarterly  underages  frt>m  Quarters  11 
and  ni  carry  over  into  Quarter  IV, 
because  Quarter  fV  does  not  close  until 
95  percent  of  the  total  annual  quota  has 
been  harvested.  Additionally,  if  the 
Quarter  I  landings  for  Loligo  squid  are 
less  than  80  percent  of  the  Quarter  I 
allocation,  the  underage  below  80 
percent  is  applied  to  Quarter  in. 

lUex 

The  overfishing  definition  for  ///ex 
squid  states  that  overfishing  for  ///ex 
squid  occurs  when  the  catch  associated 
with  a  threshold  fishing  mortality  rate  of 
Fmsy  is  exceeded.  Max  OY  is  specified 
as  the  catch  associated  with  a  fishing 
mortality  rate  of  Fmsy.  while  DAH  is 
specified  as  the  level  of  harvest  that 
corresponds  to  a  target  fishing  mortality 
rate  of  75  percent  Fmsy  The  biomass 
target  is  specified  as  Bmsy-  The 
minimum  biomass  threshold  is~ 
specified  as  Vz  Bmsy- 

The  Council  recommended  annual 
measures  for  the  ///ex  fishery  at  its  June 
2003  meeting.  At  that  time,  the  most 
recent  stock  assessment  information 
dated  fit>m  1999  (the  29th  Stock 
Assessment  Workshop;  SAW  29).  SAW 
29  concluded  that  the  stock  was  not  in 
an  overfished  condition  and  that 
overfishing  was  not  occurring.  Due  to 
the  lack  of  adequate  data,  the  estimate 
of  )deld  at  Fmsy  was  not  updated  in  the 
assessment  so  Uiere  were  no  yield 
estimates  corresponding  to  the  target 
fishing  mortality  rate.  However,  an 
upper  bound  on  annual  fishing  morality 
was  computed  for  the  US  EEZ  portion 
of  the  stock  based  on  a  model  which 
incorporated  weekly  landings,  relative 
fishing  effort,  and  mean  squid  weights 
during  1994-1998.  These  estimates  of 
the  fishing  mortality  rate  were  well 
below  the  biological  reference  points. 
Therefore,  the  Council  recommended 
that  DAH  should  continue  to  be 
specified  at  24,000  mt. 

In  September  2003,  subsequent  to  the 
Council  action,  the  results  of  an  updated 
assessment  of  the  ///ex  squid  stock  fthe 
37th  Northeast  Regional  Stock 
Assessment  Workshop;  SAW-37)  were 
released.  SAW-37  concluded  that 
overfishing  was  not  likely  to  have 
occurred  during  the  period  1992-2002. 


SAW-31 '  foimd  that  it  was  not  possible 
to  evalu  ite  the  ciirrent  biomass  status 
for  Illex  squid  relative  to  Bmsy  because 
the  size  of  the  stock  could  not  be 
reliably  estimated.  SAW  37  noted  that 
since  19B9,  NEFSC  autiunn  survey 
abundance  indices  have  been  below  the 
1982-2^02  average,  but  that  it  could  not 
determine  whether  this  trend  is  due  to 
low  abu|idance,  low  availability  or  both. 
,  The  ass^sment  noted  that  siuiace  and 
bottom  i^ater  temperatures  in  the  mid- 
Atlantic  Bight  have  been  warmer  than 
average  during  recent  years,  and  that 
Illex  abundance  and  biomass  indices 
from  thd  autunm  surveys  were 
signific^itly  negatively  correlated  with 
bottom  water  temperature  anomalies 
from  the  autumn  surveys.  SAW  37 
concluded  that  this  likely  indicates  an 
environmental  efiiect  on  productivity. 
While  landings  have  been  below  the 
1982-2GD2  average  since  1998,  SAW  37 
found  that  this  could  be  due  to  the 
reduced  effort  observed  during  the  time 
period,  1  aw  biomass  or  both  factors. 

SAW  :  17  cautioned  that,  under  current 
stock  coi  iditions,  a  DAH  of  24,000  mt, 
which  at  sumes  a  stock  at  Bmsy.  may  not 
be  suffic  ent  to  prevent  overfishing.  It 
also  cau  ioned  that  the  existing 
overfish  ng  definition,  which  is  based 
on  Fmsy,  IS  not  only  difficult  to  estimate 
given  ih  s  available  information,  but  may 
also  per]  9rm  poorly  given  the  stock's 
productnn  dynamics.  In  addition,  SAW 
37  recoiQmended  that,  given 
uncertaihties  in  the  stock  distribution 
and  population  biology,  the  fishery 
should  ble  managed  in  relation  to  the 
proportion  of  the  stock  on  the 
continental  shelf  and  available  to  U.S. 
fisheries!  However,  SAW  37  did  not 
recommind  specific  action,  and  the 
assessment  also  noted  that  more 
knowleiKe  of  ///ex  is  necessary  to 
respond  lo  these  concerns.  While 
cooperative  research  efforts  are 
underw^,  there  is  currently  no 
informal  on  to  use  to  construct  an 
altemati  re  recommendation. 

Despit }  the  cautions  within  SAW  37, 
the  assea  sment  also  concluded  that  it 
was  unli  cely  that  overfishing  occurred 
during  1B99-2002  for  several  reasons. 
Many  of  ihese  reasons  remain 
applicable  to  the  proposal  to  maintain 
DAH  at  i4,000  mt  for  2004.  The  reasons 
are:  (1)  T^e  current  small  fleet  size  and 
effort  le^ls  make  it  unlikely  that  the 
fishery  cbuld  exert  the  very  high  fishing 
mortality  rate  required  to  exceed  the 
level  recommended  in  the  assessment 
(F5o%).  (2)  the  short  fishing  season 
makes  high  annual  average  fishing 
mortalit;  rates  unlikely,  (3)  the 
restricte<  geographical  distribution  of 
the  fishe  ry  makes  high  annual  average 
fishing  n  lortality  rates  for  the  entire 


stock  unlikely,  (4)  relative  exploitation 
indices  have  declined  considerably 
since  1999  and  have  been  below  the 
1982-2002  median  since  then,  and  (5) 
preliminary  model  results  indicate  that 
fishing  mortality  rates  as  high  as  F50% 
are  unlikely  to  have  occurred  even 
during  1999,  when  relative  fishing 
mortality  was  the  highest  in  recent 
years. 

Therefore,  NMFS  proposes  that  the 
annual  specifications  for  Illex  squid 
should  remain  unchanged  for  2004, 
agreeing  with  the  Council  that  there  is 
no  basis  for  concluding  that  the 
specification  are  likely  to  result  in 
overfishing.  The  specification  of  Max 
OY,  ABC  and  DAH  would  remain 
unchanged  from  2003  at  24,000  mt.  As 
the  Council  noted,  the  management 
program  for  lUex  requires  the  directed 
fishery  to  be  closed  when  95  percent  of 
the  quota  is  harvested  (22,800  mt). 
While  incidental  landings  are  allowed 
following  this  closure,  the  amoimt  of 
Illex  caught  incidentally  by  vessels 
targeting  other  species  is  limited  due  to 
the  specialized  nature  of  the  Illex 
fishery.  Illex  is  harvested  offshore  near 
the  edge  of  the  continental  shelf  during 
the  summer.  The  species  spoils  quickly, 
so  freezing  or  refrigerated  seawater 
equipment  must  be  utilized  to  prevent 
spoilage.  Similar  to  Loligo  squid,  when 
a  trip  limit  is  in  effect,  vessels  are 
prohibited  from  possessing  or  landing 
more  than  the'specified  amount  in  a 
single  calendar  day.  Few  vessels  are 
expected  to  invest  in  the  necessary 
equipment  to  pursue  Illex  under  the  the 
incidental  catch  allowance. 

The  FMP  does  not  authorize  the 
specification  of  JVP  and  TALFF  for  the 
Illex  squid  fishery  because  of  the 
domestic  fishing  industry's  capacity  to 
harvest  and  to  process  the  OY  from  this 
fishery. 

Increase  in  the  Illex  Squid  Catch  Limit 
for  Squid/Butterfish  Incidental  Catch 
Permit  Holders 

The  Council  has  also  recommended, 
and  NMFS  proposes,  to  increase  the 
Illex  squid  catdi  limit  for  squid/ 
butterfish  incidental  catch  permit 
holders  bom  5,000  lb  (2.27  mt)  to 
10,000  lb  (4.54  mt).  This  also  represents 
the  trip  limit  in  effect  when  the  directed 
fishery  is  closed.  Illex  squid  is  a  high 
voliune,  low  value  species,  which  is 
taken  offshore  near  die  edge  of  the 
continental  shelf  during  the  summer. 
The  species  also  spoils  rapidly,  so  either 
freezing  or  refrigerated  seawater 
equipment  is  necessary  to  hold  the 
catch  and  deliver  it  shoreside  in  a 
marketable  condition.  Given  the 
substantial  capital  investment  required 
to  prosecute  this  fishery,  the  Council 
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does  not  expect  that  squid/butterfish 
incidental  catch  permit  holders  will 
target  Illex  squid  as  result  of  the 
increase  in  the  bycatch  allowance. 
Rather,  this  measure  will  provide  some 
positive  economic  benefit  by  allowing 
these  incidental  catch  permit  holders  to 
retain  more  of  the  Illex  squid  taken  as 
bycatch  in  other  directed  fisheries. 

Butterfish 

The  FMP  set  OY  for  butterfish  at 
16,000  mt.  Based  on  the  most  current 
stock  assessment,  the  Coimcil 
recommends,  and  NMFS  proposes,  an 
ABC  of  7,200  mt  for  the  2004  fishery. 
This  represents  no  change  in  the 
specifications  since  1996.  Commercial 
landings  of  butterfish  have  been  low,  at 
1,964  mt.  2,116  mt,  1,432  mt,  4,373  mt 
and  841  mt  for  the  1998  through  2002 
fisheries,  respectively.  Lack  of  market 
demand  and  the  difficulty  in  locating 
schools  of  market-sized  fish  have 
constrained  this  fishery. 

For  the  2004  fishing  year,  the  Council 
recommended,  and  NMFS  proposes,  an 
lOY  for  butterfish  of  5,900  mt.  The  JOY 
is  composed  of  a  DAH  of  5,900  mt  and 
a  bycatch  TALFF  that  is  equal  to  zero. 
The  regulations  found  in  §  648.20 
authorize  the  specification  of  JVP  or 
TALFF  specifications  for  butterfish  only 
for  a  bycatch  TALFF  specification  if 
TALFF  is  specified  for  Atlantic 
mackerel.  Because  the  Council  did  not 
recommend  TALFF  for  Atlantic 
mackerel,  TALFF  for  butterfish  is  set  at 
zero. 

Correcting  Amendment 

On  December  11,  2000,  NMFS 
published  a  final  rule  at  65  FR  77450  to 
implement  management  measures 
contained  in  the  Atlantic  Herring  FMP. 
However,  the  final  rule  removed  §  648.6 
(a)(2),  because  the  measures  were 
thought  to  also  pertain  to  Atlantic 
herring  vessels  and,  therefore,  were 
thought  to  be  redundant  with  the 
Atlantic  herring  processing  permit 
provisions  specified  at  §  648.4(a)(10)(ii). 
The  text  previously  codified  at  §  648.6 
(a)(2)  allowed  any  Atlantic  mackerel 
vessel  that  exceeded  the  size  or 
horsepower  restrictions  specified  at 
§  648.4  (a)(5)(iii),  to  be  issued  an  at-sea 
processor  permit  to  receive  over  the 
side,  possess  and  process  Atlantic 
mackerel  harvested  in  or  from  the 
Exclusive  Economic  Zone.  However, 
this  measure  does  not  pertain  to 
Atlantic  herring  vessels  and  is  not 
redundant  with  the  provision  that  was 
established  imder  §  648.4(a)(10)(ii). 
Therefore,  this  rule  would  reinsert 
§  648.6  (a)(2),  which  was  incorrectly 
removed  on  December  11,  2000. 


Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Coimcil  prepared  an  IRFA,  as     - 
required  by  section  603  of  the 
Regulatory  Flexibility  Act,  in  section  3.0 
of  the  RIR  that  describes  the  economic 
impacts  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  A 
description  of  the  action,  why  it  is  being 
considered,  and  the  legal  basis  for  this 
action  are  contained  in  the 
SUPPt^MENTARY  INFORMATION  section  of 
this  proposed  rule.  This  proposed  rule 
does  not  duplicate,  overlap,  or  conflict 
with  other  Federal  rules.  There  are  no 
new  reporting  or  recordkeeping 
requirements  contained  in  the  Preferred 
Alternatives  or  any  of  the  alternatives 
considered  for  this  action.  A  copy  of  the 
IRFA  can  be  obtained  from  the  Council 
or  NMFS  (see  ADDRESSES)  or  via  the 
Internet  at  http:/www.nero.noaa.gov.  A 
sununary  of  the  analysis  follows: 

The  number  of  potential  fishing 
vessels  in  the  2003  fisheries  are  381  for 
Loligo  squid/butterfish.  72  for  Illex 
squid,  2.407  for  Atlantic  mackerel,  and 
2,119  vessels  with  incidental  catch 
perauts  for  squid/butterfish.  AU  of  the 
vessels  are  considered  small  entities. 
Many  vessels  participate  in  more  than 
one  of  these  fishraies;  therefore,  the 
numbers  are  not  additive.  The  proposed 
DAH  specifications  of  170,000  mt  for 
Atlantic  mackerel,  24,000  mt  for  Illex 
squid,  and  5,900  rat  for  butterfish 
represent  no  constraint  on  vessels  in 
these  fisheries.  The  level  of  landings  in 
the  proposed  specifications  for  2004 
have  not  been  achieved  by  vessels  in 
these  fisheries  in  recent  years.  Absent 
such  a  constraint,  no  impacts  on 
revenues  are  expected  as  a  result  of  the 
proposed  action. 

From  1998-2002,  Loligo  squid 
landings  averaged  16,631  mt.  If  the  2004 
proposed  DAH  specification  of  17,000 
mt  for  Loligo  squid  is  achieved,  there 
would  be  an  increase  in  catch  and 
revenue  in  the  Loligo  squid  fishery 
relative  to  the  average  landings  from 
1998-2002.  NMFS  also  proposes  to 
increase  the  Illex  squid  catch  limit  for 
squid/butterfish  incidental  catch  permit 
holders  from  5,000  lb  (2.27  mt)  per  trip 
to  10,000  lb  (4.54  mt)  per  trip.  This 
measure  would  provide  some  positive 
economic  benefit  by  allowing  these 
incidental  catch  permit  holders  to  retain 
more  of  the  Illex  squid  taken  as  bycatch 
in  other  directed  fisheries.  lUex  squid  is 
a  high  volume,  low  value  species,  which 
is  taken  offshore  near  the  edge  of  the 
continental  shelf  during  the  summer. 
The  species  spoils  rapidly,  so  either 


fi^ezing  or  refrigerated  seawater 
equipment  is  necessary  to  hold  the 
catch  and  deliver  it  shoreside  in  a 
marketable  condition.  Therefore,  given 
the  substantial  capital  investment 
required  to  prosecute  this  fishery,  the 
Council  does  not  expect  that  squid/ 
butterfish  incidental  catch  permit 
holders  will  target  Illex  squid  as  a  result 
of  the  increase  in  the  bycatch  allow^ice. 
Since  this  measure  is  not  expected  to 
increase  fishing  effort  in  the  Illex  squid 
fishery,  no  overall  change  in  revenue  is 
expected. 

One  alternative  considered  for  the 
Atlantic  mackerel  fishery  was  to  specify 
the  2004  specifications  at  the  same  level 
as  2003.  This  option  would  set  JVP  at 
10,000  mt.  The  Council  rejected  this 
option  because  of  concerns  it  could 
negatively  impact  the  potential  for 
expansion  of  the  shore-side  processing 
sector  of  this  industry  in  2003. 
Preliminary  2003  commercial  landings 
through  June  2003.  (30.347  mt)  have 
exceeded  the  total  landing  for  2002 
(26,192  mt)  and  are  almost  three  times 
the  average  commercial  landings  for 
1997-2001  (11.583  mt).  The  Council  feU 
that  specifying  JVT  at  10.000  mt  was 
unnecessary  and  could  result  in 
negative  economic  and/or  social 
impacts  to  the  U.S.  mackerel  industry. 
Some  or  all  of  the  vessel  owners,  cftews, 
dealers,  processors  or  fishing 
communities  associated  with  the 
Atlantic  mackerel  fishery  could  be 
adversely  affected  by  maintaining  the 
2003  annual  specifications  for  Atlantic 
mackerel  in  2004.  Maintaining  a  JVP 
allocation  of  5,000  mt  allows  JVP 
operations  to  continue  at  recent  levels, 
as  JVP  landings  in  recent  years  have 
been  less  than  5,000  mt.  A  Second 
alternative  considered  for  Atlantic 
mackerel  was  to  set  ABC  at  the  long- 
term  potential  catch  (LTPC),  or  134.000 
mt.  This  alternative  was  found 
inconsistent  with  the  status  of  the  stock. 
The  current  adult  stock  was  recently 
estimated  to  exceed  2.1  million  mt.  The 
specification  of  ABC  at  LTPC  would 
effectively  result  in  an  exploitation  rate 
of  only  about  6  percent,  well  below  the 
optimal  level  of  exploitation.  The 
Council  considered  the  level  of  foregone 
yield  under  this  alternative 
unacceptable  because  population 
modeling  of  the  Atlantic  mackerel  stock 
djmamics  indicate  that  the  safe  level  of 
removals  from  the  current  mackerel 
stock  size  is  considerably  higher  than 
the  level  proposed  under  this 
alternative. 

For  Loligo  squid,  one  alternative  that 
was  considered  was  to  set  the  ABC, 
DAH.  DAP,  and  lOY  at  13.000  mt,  or  a 
20.1-percent  reduction  itova.  the  2002 
level.  If  the  13,000-mt  alternative  was 
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adopted  for  the  2004  fishing  year,  110 
of  the  426  impacted  vessels  would 
experience  a  total  gross  revenue 
reduction  (all  species  combined)  of 
greater  than  5  percent.  The  remaining 
316  vessels  would  experience  a  less 
than  5-percent  reduction  in  revenue  or 
an  increase  in  revenue. 

A  second  alternative  would  have  set 
ABC,  DAH,  DAP,  and  lOY  at  18,300  mt. 
Under  this  alternative,  the  quota  would 
be  specified  at  a  level  that  is  1,300  mt 
higher  than  is  specified  by  the 
overfishing  definition  control  rule  in  the 
FMP.  Since  the  stock  is  technically  not 
protected  from  overfishing,  some 
negative  economic  and  social  impacts 
could  be  expected  from  this  alternative 
in  the  long  term,  if  the  stock  did  become 
overfished.  The  vessel  owners,  crews, 
-dealers,  processors  and  fishing 
communities  associated  with  these  ports 
would  be  expected  to  be  affected  the 
most  by  this  alternative  when  Compared 
to  the  proposed  2004  annual 
specifications  for  Loligo. 

For  Illex  squid,  one  altemativa 
considered  would  have  set  Max  OY, 
ABC.  lOY.  DAH,  and  DAP  at  30,000  mt, 
and  a  second  alternative  would  have  set 
Max  OY  at  24,000  mt  and  ABC,  lOY, 
DAH,  and  DAP  at  19,000  mt.  The  first 
alteri^tive  would  allow  harvest  faf  in 
excess  of  recent  landings  in  this  fishery. 
Therefore,  there  would  be  no  constraints 
and,  thus,  no  revenue  reductions, 
associated  with  these  specifications. 
However,  the  Council  considered  the 
first  alternative  unacceptable  because  an 
ABC  specification  of  30,000  mt  may  not 
prevent  overfishing  in  years  of  moderate 
to  low  abundance  of  lUex  squid. 
Conversely,  the  second  alternative,  an 
ABC  of  19,000  mt  would  not  allow  the 


DAH,  and 
specifica^ 
harvests 
would  nc 


fishery  t<i  perform  at  its  optimal 
exploitation  level  during  a  year  of 
relatively  high  abundance,  and  was 
therefore;  rejected  as  having  unnecessary 
negative  teconomic  impacts. 

For  butterfish,  the  Council  considered 
two  alternatives;  the  first  set  a  Max  OY 
of  IS.OOGJmt  and  an  ABC,  lOY,  DAH, 
and  DAPIof  7,200  mt,  and  the  second  set 
a  Max  Oy  of  16,000  mt  and  a  ABC.  lOY. 
DAP  at  10.000  mt.  These 
ons  both  exceed  recent 
the  butterfish  fishery  and 
constrain  or  impact  the 
industry;|however,  they  could  lead  to 
overfishing  of  the  stock  and.  thus,  were 
rejected  by  the  Council. 

List  of  Sv  bjects  in  50  CFR  Part  648 

Fisheri  js,  Fishing,  Reporting  and 
recordke<  ping  requirements. 

Dated:  h  ovember  8,  2003. 
Rebecca  L  mt. 

Deputy  As  ;istant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  i  ervice^ 

reasons  set  out  in  the 
50  CFR  part  648  is  proposed 


For  the 
preamble 


Authoril  y: 

2.  In§ 
paragrapl 
as  followi 


to  be  amended  as  follows: 

PART  64i— nSHERiES  OF  THE 
NORTHE  VSTERN  UNITED  STATES 

1.  The  ( luthority  citation  for  part  648 
continue^  to  read  as  follows: 


16U.S.C.  1801  etseq. 
^48.4,  the  first  sentence  of 
(a](5)(ii)  is  amended  to  read 


§648.4    Vessel  permits. 

(a)  *  *  ^ 
(5)* 

(ii)  Squ  id/butterfish  incidental  catch 
permit.  A  ly  vessel  of  the  United  States 


may  obtain  a  permit  to  fish  for  or  retain 
up  to  2,500  lb  (1.13  mt)  of  Loligo  squid 
or  butterfish,  or  up  to  10,000  lb  (4.54 
mt)  of  Illex  squid,  as  an  incidental  catch 
in  another  directed  fishery.  *  *  * 
***** 

3.  In  §  648.6,  paragraph  (a)(2)  is  added 
to  read  as  follows: 

§648.6    Deator/procassor  permtts. 

(a)  *  *  * 

(2)  At-sea  processors. 
Notwithstanding  the  provisions  of 
§  648.4  (a)(5),  any  vessel  of  the  United 
States  must  have  been  issued  and  carry 
on  board  a  valid  at-sea  processor  permit 
issued  under  this  section  to  receive  over 
the  side,  possess  and  process  Atlantic 
mackerel  harvested  in  or  from  the  EEZ 
by  a  lawfully  permitted  vessel  of  the 
United  States. 
***** 

4.  hi  §  648.22,  paragraph  (c)  is  added 
to  read  as  follows:  ; 

§648.22    Closure  of  the  fishery. 

*        *        *        *        * 

(c)  Incidental  catches.  During  the 
closure  of  the  directed  fishery  for 
mackerel,  the  possession  limit  for 
mackerel  is  10  percent  by  weight  of  the 
total  amount  of  fish  on  board.  During  a 
period  of  closure  of  the  directed  fishery 
for  Loligo,  Illex,  or  butterfish,  the 
possession  limit  for  Loligo  and 
butterfish  is  2,500  lb  (1.13  mt)  each,  and 
the  possession  limit  for  Illex  is  10.000 
lb  (4.54  mt).  Vessels  may  not  land  more 
than  these  limits  during  any  single 
calendar  day,  which  is  defined  as  the 
24-hour  period  beginning  at  0001  hours 
and  ending  at  2400  hours. 
[FR  Doc.  03-28548  Filed  11-13-Q3;  8:45  am] 
BILUNG  CODE  3S10-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-100-1] 

Public  Meeting;  Veterinary  Biologies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  public 
meeting  and  request  for  suggested 
agenda  topics. 

SUMMARY:  We  are  issuing  this  notice  to 
inform  producers  and  users  of 
veterinary  biological  products,  and 
other  interested  individuals,  that  we 
will  be  holding  our  12th  public  meeting 
to  discuss  regulatory  and  policy  issues 
related  to  the  manufacture,  distribution, 
and  use  of  veterinary  biological 
products.  We  are  planning  the  meeting 
agenda  and  are  requesting  suggestions 
for  topics  of  general  interest  to 
producers  and  other  interested 
individuals. 

DATES:  The  public  meeting  will  be  held 
from  Wednesday,  April  7,  through 
Friday,  April  9,  2004,  from  1  p.m.  to 
approximately  5  p.m.  on  Wecbiesday, 
8:30  a.m.  to  approximately  5  p.m.  on 
Thursday,  and  from  8:30  a.m.  to 
approximately  noon  on  Friday. 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Scheman  Building  at  the 
Iowa  State  Center,  Iowa  State 
University,  Ames,  lA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  agenda  topics, 
contact  Dr.  Richard  E.  Hill,  Jr.,  Director, 
Center  for  Veterinary  Biologies, 
Veterinary  Services,  APHIS,  510  South 
17th  Street,  Suite  104,  Ames,  lA  50010- 
8197;  phone  (515)  232-5785,  fax  (515) 
232-7120,  ore-mail 
CVB@aphis.usda.gov.  For  registration 
information,  contact  Ms.  Kathy  Clark  at 
the  same  address  and  fax  number; 
phone  (515)  232-5785  extension  128;  or 
e-mail  Kathryn.K.Clark@aphis.usda.gov. 


SUPPt-EMENTARY  INFORMATION:  Since 
1989,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  held  11 
public  meetings  in  Ames,  LA,  on 
veterinary  biologies.  The  meetings 
provide  an  opportunity  for  the  exchange 
of  information  between  APHJS 
representatives,  producers  and  users  of 
veterinary  biological  products,  and 
other  interested  individuals.  APHIS  is 
in  the  process  of  plaiming  the  agenda 
for  the  12th  such  meeting,  which  will  be 
held  April  7  through  April  9,  2004. 

The  agenda  for  the  meeting  is  not  yet 
complete.  Topics  that  have  been 
suggested  include:  (1)  Vaccine  use  and 
role  in  emergency  management;  (2) 
vaccine  development;  (3)  current  Center 
for  Veterinary  Biologies  activities;  (4) 
regulatory  initiatives;  (5)  animal  care; 
and  (6)  international  harmonization. 
Before  finalizing  the  agenda,  APHIS  is 
seeking  suggestions  for  additional 
meeting  topics  from  the  interested 
public. 

We  would  also  like  to  invite 
interested  individuals  to  use  this 
meeting  to  present  their  ideas  and 
suggestions  concerning  the  licensing, 
manufactruing,  testing,  and  distribution 
of  veterinary  biologies. 

Please  submit  suggested  meeting 
topics  and  proposed  presentation  titles 
to  Dr.  Richard  E.  Hill  (see  FOR  FURTHER 
INFORMATION  CONTACT  above)  on  or 
before  December  19,  2003.  For  proposed 
presentations,  please  include  the 
name(s)  of  the  presenter(s)  and  the 
approximate  amount  of  time  that  will  be 
needed  for  each  presentation. 

After  the  agenda  is  finalized,  APHIS 
will  aimounee  the  agenda  topics  in  the 
Federal  Register. 

Done  in  Washington,  DC,  this  7th  day  of 
November,  2003. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-28513  Filed  11-13-03;  8:45  am] 
BHJJNG  CODE  341 0-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

McKean  County,  Pennsylvania;  Intent 
To  Prepare  an  Environmental  Impact 
Statement;  Proposed  Martin  Run 
Project 

agency:  Forest  Service,  USDA.  . 


SUMMARY:  The  Forest  Service,  Allegheny 
National  Forest,  Bradford  Ranger 
District,  will  prepare  a  Draft 
Environmental  Impact  Statement  to 
disclose  the  environmental 
consequences  of  the  proposed  Martin 
Run  Project.  The  Forest  Service  is 
proposing  actions  that  would  move  the 
Martin  Rim  Project  Area  from  the 
existing  condition  towards  the  Desired 
Future  Condition  (DFC)  and  would 
maintain  the  DFC  in  situations  where  it 
has  been  attained.  The  DFC  is  described 
in  the  Allegheny  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan). 

Proposed  activities  to  meet  the 
Desired  Future  Condition  fall  into  four 
main  categories. 

(1)  Timber  harvest  and  reforestation 
treatments  consist  of:  Shelterwood 
seedeut/removal  cut,  shelterwood 
removal  cut,  salvage  removal  cut, 
salvage  shelterwood  seed  cut/removal 
cut,  single  tree  selection,  group 
selection,  commercial  thinning,  salvage 
intermediate  thinning,  intermediate 
thinning,  pre-commercial  thinning, 
improvement  cutting,  manual  site 
preparation  and  release,  herbicide 
application,  fertilization,  fencing, 
controlled  burning,  scarification,  and 
tree  planting. 

(2)  Wildlife  habitat  improvement 
treatments  consist  of:  Noncommercial 
thinning,  oak/hickory/shrub 
underplanting,  pruning  and  release  of 
apple  trees,  release  of  white  pine  trees, 
hawthorn  release,  constructing  new 
openings,  opening  reconditioning, 
planting/fencing  shrubs  in  openings, 
mowing,  topdressing,  seeding  with 
wildflowers  and  grass,  constructing  bat 
boxes,  bluebfrd  boxes  and  vernal  ponds. 

(3)  Recreation  treatments  consist  of: 
trail  relocation  and  decomissioning, 
trail  improvement,  interpretation 
upgrades. 

(4)  Transportation  treatments  consist 
of:  road  decommissioning,  road  repair, 
road  construction,  road  resurfacing, 
obtaining  a  right-of-way  from  an 
adjacent  property  owner,  expanding 
stone  pits,  and  changing  road  access. 
DATES:  Comments  and  suggestions 
concerning  the  scope  of  the  analysis 
should  be  submitted  (postmarked)  by 
December  15,  2003  to  ensure  timely 
consideration. 

ADDRESSES:  Submit  vnitten,  oral,  or  e- 
mail  comments  by:  (1)  Mail  "Martin 
Run  Project,"  ID  Team  Leader,  29  Forest 
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Swvice  Dr..  Bradford,  PA  16701;  (2) 
phone:  814-362-4613;  (3)  e-mail:  anfl 
r9_allegheny@fs.fed.us  (please  note: 
when  commenting  by  e-mail  be  sure  to 
list  Martin  Run  EIS  in  the  subject  line 
and  include  a  U.S.  Postal  Service 
address  so  we  may  add  you  to  our 
mailing  list).  For  further  information 
contact  Jason  A.  Rodrigue,  project  team 
leader,  Bradford  Ranger  District,  at  814- 
362-4613  or  mail/e-mail 
correspondence  to  addresses  listed 
above. 

SUPPLaiENTARY  INf=0RMAT10N:  The 
Allegheny  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  sets  site-specific  goals  for  the 
management  of  forest  resouirces.  The 
Martin  Rim  Project  includes  portions  of 
Management  Area  (MA)  3.0,  which 
emphasizes  timber  harvesting  as  a 
means  to  make  desired  changes  to  forest 
vegetation  and  satisfy  the  public 
demand  for  wood  products.  The  project 
area  also  includes  portions  of  MA  6.1, 
which  emphasizes  providing  habitat  for 
wildlife,  attractive  scenery,  and 
opportunities  for  semi-primitive 
motorized  recreation.  Finally,  the 
project  area  includes  portions  of  MA 
8.0,  which  emphasizes  protection  of 
unique  ecosystems  for  scientific 
purposes  and  dispersed  recreation. 

Preliminary  Issues  were  identified 
based  on  past  projects  in  the  area 
(environmental  assessments),  issues 
developed  for  similar  projects,  and  site- 
specific  concerns  raised  by  the  resoxirce 
specialists.  These  issues,  Usted  below, 
will  provide  a  framework  that  the  Forest 
Service  will  use  to  analyze  a  range  of 
alternatives,  including  No  Action  for  the 
Project  Area. 

(1)  Road  management— the  Martin 
Rim  project  area  contains  a  network  of 
National  Forest  (NF)  system,  public,  and 
private  roads.  The  road  system  (in  total) 
provides  access  for  resource 
management,  recreational  opportunities 
for  the  public,  access  for  private  mineral 
owners,  and  forest  research.  Changes  in 
the  current  National  Forest  road  system 
will  be  supported  by  some  people  and 
opposed  by  others. 

(2)  Old  growth  connectivity  and  its 
management— Within  the  Martin  Run 
project  area,  management  conditions 
[i.e.  Management  Area  designations) 
and  on  the  ground  investigations 
surest  managed  old  growth 
possibilities  may  center  around 
conitfctivity  on  NF  lands,  riparian 
habitat,  and  social  goals.  The  topic  of 
old  growth  and  its  management  has 
been  an  issue  of  previous  concern 
within  this  project  area  and  across  the 
forest.  < 
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(3)  Eve  n-Aged/Uneven-Aged 
Manager  tent — Previous  environmental 
analyses  have  shown  that  many 
members  of  the  public  have  a  strong 
interest  in  the  silvicultural  system  used 
on  National  Forest  lands.  Forest  Plan 
direction  for  the  Martin  Run  Project  area 
does  not  emphasize  uneven-aged 
managen^ent.  The  Martin  Run  proposed 
action  contains  silvicultural 
prescriptions  dominated  by  even-aged 
managea  ent  with  a  few  stands  receiving 
uneven-a  jed  prescriptions  where 
favorable  species  composition  prevails. 

(4)  Tio.  lesta  Scenic  and  Research 
Natural  j  ^rea  (TSRNA}—A  recent 
Citizens'  Wilderness  Proposal  (for 
review  diring  forest  plan  revision)  by 
the  Friends  of  the  Allegheny  Wilderness 
includes  seeking  a  wilderness 
designati  jn  for  lands  surrounding  the 
TSRNA  ( ipproximately  14,960  acres  in 
total).  The  proposed  action  for  the 
Martin  Ron  Project  will  continue  with 
Forest  PlAn  direction  in  this  area. 

Commknt  Requested:  This  notice  of 
intent  insiates  the  scoping  process, 
which  gmdes  the  development  of  the 
enviromnental  impact  statement.  Your 
commens  will  help  the  Forest  Service 
refine  an(  I  enhance  the  list  of  issues  that 
are  consii  lered  when  analyzing 
altematix  es  to  the  proposed  action. 
When  thi ;  analvsis  is  nearly  complete, 
the  Draft  iIS  will  be  filed  with  the 
Environmental  Protection  Agency  and 
become  available  for  public  review 
(expected  by  October  2004).  At  that  time 
the  Environmental  Protection  Agency 
will  publish  a  Notice  of  Avaiilability  of 
the  document  in  the  Federal  Register 
(this  will  begin  the  45-day  comment 
period  ori  the  Draft  EIS).  After  the 
comment  period  ends  on  the  Draft  EIS, 
the  comn  ents  will  be  analyzed  and 
considers  d  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  Final  EIS  is 
scheduled  for  release  in  March  2005. 

Commits  received,  including  names 
and  addresses  of  those  who  comment, 
will  be  cqnsidered  part  of  the  public 
record  and  may  be  subject  to  public 
disclosur^.  Any  person  may  request  the 
Agency  tQ  withhold  a  submission  bx>m 
the  public  record  by  showing  how  the 
Freedom  bf  Information  Act  (FOLA) 
permits  such  confidentiality. 

The  Fofest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early!  stage  of  several  court  rulings 
related  toj  public  participation  in  the 
environniental  review  process.  First, 
reviewer^  of  draft  environmental  impact 
statement  s  must  structure  their 
participai  ion  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningf  il  and  alerts  an  agency  to  the 
reviewer' ;  position  and  contentions 


[Vermont  Ycmkee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  stage  may  be  waived 
or  dismissed  by  the  courts  (City  of 
Angoon  v.  Hodel,  803  F.2nd  1016, 1022 
(9tfi  Cir.  1986]  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980)). 

Because  of  the  above  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  are  made 
available  to  the  Forest  Service  at  a  time 
when  they  can  be  meaningfully 
considered  and  responded  to  in  the  final 
environmental  impact  statement. 
Comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages, 
sections,  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages,  sections,  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

This  decision  will  be  subject  to  appeal 
under  36  CFR  part  215.  The  responsible 
official  is  Nancy  S.  Larson,  Deputy 
District  Ranger,  Bradford  Ranger 
District,  29  Forest  Service  Way, 
Bradford,  PA  16701. 

Kevin  B.  Elliott, 

Forest  Supervisor. 

[FR  Doc.  03-28161  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resouree  Advisory 
Committee  Meeting 

AGENCY:  Southwest  Idaho  Resource 
Advisory  Committee,  Boise,  ID,  Forest 
Service,  USDA. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Boise  and  Payette  National 
Forests'  Southwest  Idaho  Resource 
Advisory  Committee  will  conduct  a 
business  meeting.  The  meeting  is  open 
to  the  public. 

DATE:  Wednesday,  November  19,  2003 
beginning  at  10:30  a.m. 

ADDRESSES:  Idaho  Counties  Risk 
Management  Program  Building,  3100 
South  Vista  Avenue,  Boise,  Id^o. 

SUPPLEMENTARY  MFORMATION:  Agenda 
topics  Will  include  review  and  approval 
of  project  proposals  and  an  opeii  public 
forum. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Swick,  Designated  Federal 
OfBcer,  at  (208)  634-0400. 

Dated:  November  6,  2003. 
Mark  J.  Madrid, 

Forest  Supervisor. 

(FR  Doc.  03-28488  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ouacliita-Ozark  Resource  Mvisory 
Corninittoo 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Meeting  Notice  for  the 
Ouachita-Ozark  Resource  Advisory 
Committee  under  Section  205  of  the 
Secure  Rural  Schools  and  Community 
Self  Determination.  Act  of  2000  (Pub.  L. 
106^393). 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
Meeting  notice  is  hereby  given  for  the 
Ouachita-Ozark  Resource  Advisory 
Committee  pursuant  to  Section  205  of 
the  Secure  Rural  Schools  and 
Community  Self  determination  Act  of 
2000,  Public  Law  106-393.  Topics  to  be 
discussed  include:  General  information, 
possible  Title  li  projects,  and  next 
meeting  dates  and  agendas. 
DATES:  The  meeting  will  be  held  on 
December  11,  2003,  from  6  p.m.  and  end 
at  approximately  9  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Scott  County  Courthouse,  100  W. 
First  Street,  Waldron,  AR  71958. 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Caroline  Mitchell,  Committee 
Coordinator,  USDA.  Ouachita  National 
Forest,  P.O.  Box  1270,  Hot  Springs,  AR 
71902.  (501-321-5318). 


SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff,  Committee 
members,  and  elected  officials. 
However,  persons  who  wish  to  bring 
matters  to  the  attention  of  the  committee 
may  file  written  statements  with  the 
Committee  staff  before  or  after  the 
meeting.  A  public  input  session  will  be 
provided  and  individuals  who  made 
written  requests  by  December  10.  2003, 
will  have  the  opportimity  to  address  the 
committee  at  that  session.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Bill  Pell,  DFO,  P.O.  Box 
1270,  Hot  Springs,  AR  71902. 

Dated:  November  7,  2003. 
BUI  Pell, 

Designated  Federal  Office. 
[FR  Doc.  03-28489  Filed  11-13-03:  8:45  am] 

BILUNG  CODE  3410-52-M 


DEPARTMENT  OF  AGRICULTURE 

NATURAL  RESOURCES 
CONSERVATION  SERVICE 

Taylor  Creek-Nubbin  Slough 
Watershed,  Okeechobee,  Martin  and 
SL  Lucie  Counties,  FL 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  Environmental  Impact 
Statement  is  not  beii^  prepared  for  the 
Taylor  Creek-Nubbin  Slough  Watershed, 
Okeechobee,  Martin  and  St.  Lucie 
coimties,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Niles  Glasgow,  State  Conservationist, 
Natural  Resoiut:es  Conservation  Service, 
P.O.  Box  141510,  Gainesville,  Fl  32614, 
(352)  338-9500. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Niles  Glasgow,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  is  not 
needed  for  this  project. 


Proposed  is  the  implementation  of 
conservation  practices  on  cow/calf 
farms  and  dairies  in  order  to  reduce 
phosphorus  loads  in  the  watershed  and 
assist  in  achieving  the  Total  Maximum 
Daily  Load  (TMDL)  for  Lake 
Okeechobee. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
other  interested  parties.  A  limited  , 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  above  address,  basic  data  developed 
during  the  Environmental  Assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Jessica  Bertine,  Agricultural 
Economist,  Gainesville,  FL,  (352)  338- 
9513. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

T.  Niles  da^ow. 

State  Conservationist. 

[FR  Doc.  03-28503  Filed  11-13-03;  8:45  am] 

BILUNa  CODE  3410-16-M 


DEPARTMENT  OFiAGRICULTURE 

Rural  Utilities  Servtee 

Information  ColiectkNi  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35.  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
conunents  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  January  13,  2004. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  C.  Annan,  Acting  Director, 
Program  Development  and  Regulatory 
Analysis,  Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  Stop  1522, 
Room  5170  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-0737.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
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opportunity  to  comment  on  information 
coUection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
extension. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Richard  C.  Annan,  Acting  Director, 
Program  Development  and  Regulatory 
Analysis,  Rural  Utilities  Service,  U.S. 
Department  of  Agricuhure,  Room  5170, 
STOP  1522, 1400  hidependence  Ave., 
SW.,  Washington,  DC  20250-1522.  FAX: 
(202)  720-4120. 

Title:  Wholesale  Contracts  for  the 
Purchase  and  Sale  of  Electric  Power. 

OMB  Control  Number:  0572-0089. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Most  RUS  financed  electric 
systems  are  cooperatives  and  are 
organized  in  a  two-tiered  structure. 
Retail  customers  are  members  of  the 
distribution  system  that  brings 
electricity  to'their  homes  and  business. 
Distribution  cooperatives,  in  turn,  are 
members  of  power  supply  cooperatives, 
also  known  as  generation  and 
transmission  cooperatives  (G&T's)  that 
generate  or  purchase  power  and 
transmit  the  power  to  the  distribution 
systems. 

For  a  distribution  system  a  lien  on  the 
borrower's  assets  generally  represents 
adequate  security.  However,  since  most 
G&T  revenues  flow  from  its  distribution 
members,  RUS  requires,  as  a  condition 
of  a  loan  or  loan  guarantee  to  a  G&T  that 
long-term  requirements  wholesale 
power  contract  to  purchase  their  power 
firom  the  G*T  at  rates  that  cover  all  the 
G&T's  expenses,  including  debt  service 
and  margins. 

RUS  Form  444  is  the  standard  form  of 
the  wholesale  power  contract.  Most 
borrowers  adapt  this  form  to  meet  their 
specific  needs.  The  contract  is  prepared 
and  executed^by  the  G&T  and  each 
member  and  by  RUS. 
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Estima  te  of  Burden:  Public  reporting 
burden  fi  ir  this  collection  of  information 
is  estima  ed  to  average  6  hours  per 
response 

Respoi  dents:  Small  business  or  other 
for-profit;  not-for-profit  organizations. 

Estimated  Number  of  Respondents: 
110.         I 

Estimated  Nuinber  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  660  hours.     - 

Copies  of  this  information  collection 
can  be  ob  tained  from  MaryPat  Daskal, 
Program  Development  and  Regulatory 
Analysis  J  at  (202)  720-7853;  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  becotne  a  matter  of  public  record. 

Dated:  November  5,  2003. 
Curtis  M.  Anderson, 
Deputy  Ac  ministrator  as  Acting 
Administr  \tor,  Rural  Utilities  Service. 
[FR  Doc.  0 1-28460  Filed  11-13-03;  8:45  am] 

BH.UNG  coo  E  34ia-15-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVEREliY  DISABLED 

Procurenlent  List;  Additions  and 
Deletion 

AGENCY:  C  bmmittee  for  Purchase  From 
People  W  lo  Are  Blind  or  Severely 
Disabled.  ^ 

ACTION:  Additions  to  and  deletion  from 
procurement  list. 

SUMMARY  J  This  action  adds  to  the 
Procurement  List  products  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  frem  the  Procurement  List  a 
service  previously  furnished  by  such 
agencies. 

EFFECnVEfDATE:  December  14,  2003. 
ADORESSek:  Committee  for  Purchase 
From  Peotole  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefi^e^on  Davis  Highway, 
Arlington!  Virginia  22202-3259. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEME^ARY  INFORMATK)N: 

Additioi 

On  August  8,  September  12,  and 
Septemb^  19,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severe  y  Disabled  published  notice 
(68  FR  47: 192,  53710,  and  45886)  of 
proposed  additions  to  the  Procurement 
List. 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  products  listed 
below  are  suitable  for  prociu^ment  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  addition  to  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
are  added  to  tiie  Procurement  List: 

Products  .  . 

Product/NSN:  Can  Opener  M.R.  1841 
Product/NSN:  Vegetable  Peeler  M.R.  1842 
NPA:  Cincinnati  Association  for  the  Blind, 

Cincinnati,  Ohio 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA).  Ft.  Lee,  Virginia 
Product/NSN:  Professional  LYSOL  Brand  n 
Aerosol  Disinfectant  Spray  6840-00- 
NIB-0039— Original  Scent;  6840-00- 
NIB-0040— Fresh  Scent;  6840-00-NIB- 
0041— Country  Scent; 

6840-00-NIB-0042— Crisp  Linen  Scent; 
684O-0a-NIB-0O43— Spring  Waterfall 
Scent;  684Q-00-NIB-0044— Plus  Fabric 
Refresher  _ 

NPA:  L.C.  Industries  for  the  Blind,  Inc., 
Durham,  North  Carolina 

Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York 

Product/NSN:  Safety  Armband  M.R.  1756 — 
Medium;  M.R.  1759— Large 

NPA:  L.C.  Industries  for  the  Blind,  Inc., 

Durham,  North  Carolina  at  its  facility  in 
Hazlehurst,  Mississippi 

Contract  Activity:  Defiense  Commissary 
Agency  (DeCA),  Ft.  Lee,  Virginia 

Product/NSN:  Slimline  Workstation  Clocks 
6645-00-NIB-0102— 6*  Brown  Case; 
6645-00-4^13-0103— 6'  Black  Case; 
6645-00-NIB-0104— 6'  Brown  Case- 
Federal  Logo  6645-00-NIB-0105 — 12* 
Wall  Clock— Putty  Case;  6645-00-4^18- 
0106—6"  Black  Case— Federal  Logo 
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6645-00-NIB-0107— 12"  Wall  Clock- 
Putty  Case — Federal  Logo; 

NPA:  The  Chicago  Lighthouse  for  People 
Who  Are  Blind  or  Visually  Impaired, 
Chicago,  Ilhnois 

Contract  Activity:  Office  Supplies  &  Papei 
Products  Acquisition  Center,  New  York, 
New  York,  Product/NSN:  Wobble 
Wedges  M.R.  1835 

NPA:  West  Texas  Lighthouse  for  the  Blind, 
San  Angelo,  Texas 

Contract  Activity:  Defense  Conunissary 
Agency  (DeCA),  Ft.  Lee,  Virginia 

Deletions 

On  September  19,  2003  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (68  FR  54887)  of 
proposed  deletion  to  the  Procurement 
List.  After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
prociwement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  foUovyring  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U,S.C.  46-48c)  in 
connection  with  the  service  deleted 
from  the  Procurement  List. 

End  of  Certification  ^ 

Accordingly,  the  follovnng  service  is 
deleted  from  the  Procurement  List: 

Service 

Service  Type/Location:  Grounds 

Maintenance,  Vacant  Family  Housing 
Quarters,  Fort  Campbell,  Kentucky 

NPA:  Progressive  Directions,  Inc.,  Clarksville, 
Tennessee 

Contract  Activity:  Department  of  the  Army, 
Fort  Campbell,  Kentucky 

Sheiyl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  03-28522  Filed  11-13-03;  8:45  am) 

BUJNG  CODE  6363-01-P 


COMMirnEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BIJND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Addition  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Proctu^ment  List  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Comments  must  be  received  on  or 
before:  December  14,  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  of  the 
proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  product 
or  service  will  be  required  to  procure 
the  service  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  service  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  service  to  the  Govenmient. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Prociuement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 


End  of  Certificatum 

The  following  service  is  proposed  fcv 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Service 

Service  Type/Location:  Virtual  Call  Center 

Services,  Internal  Revenue  Service,  Oxon 

Hill,  Maryland. 
NPA:  National  Telecommuting  Institute,  Ina, 

Boston,  Massdchusetts. 
Contract  Activity:  U.S.  Treasury,  IRS 

Headquarters,  Oxon  Hill,  Maryland. 

Shnyl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-28523  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  S3S3-01-P 


DEPARTMENT  OF  COMMERCE 

Intsmationai  Trade  Adminlstraticn 
[A-489-813] 

Notice  of  Request  for  Information  and 
Extension  of  Time  for  initiation: 
Antidumping  Duty  Petition  on  Certain 
Processed  Hazelnuts  from  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  14.  2003. 
FOR  FURTHER  iNFORMATKM  CONTACT: 
Michael  Ferrier  at  (202)  482-1394  or 
Ann  Bamett-Dahl  at  (202)  482-3833, 
Fax:  (202)  482-0613,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20.230. 
In  addition,  inquiries  regarding  any 
information  on  this  notice  may  be  sent 
via  email  to  the  following  address: 
Michael_Fenier@ita.doc.gov  or 
Aim_Bamett-Dahl@ita.doc.gov. 

The  Petition 

Chi  October  21,  2003,  the  Department 
of  Commerce  ("Department")  received 
an  antidumping  duty  petition 
("Petition")  filed  in  proper  form  by 
Westnut  LLC,  Northwest  Hazelnut 
Company,  Hazelnut  Growers  of  Oregon, 
Williamette  Filbert  Growers,  Evergreen 
Orchards,  and  Evontik  Orchards 
(collectively,  "Petitioners").  The 
Petitioners  are  domestic  producers  of 
processed  hazelnuts. 

Scope  of  the  Petition 

The  scope  of  this  Petition  covers 
certain  processed  hazelnuts,  including 
kernels,  and  kernels  that  have  been 
roasted,  blanched,  sliced,  diced, 
chopped,  or  in  the  following  other 
forms:  paste,  meal,  flour,  croquant,  and 
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butter.  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTS")  categories 
0802.22  and  2008.19.20  should  cover 
these  imports.  Although  the  HTSUS  ^ 
subheadings  are  provided  for 
convenience  and  Customs  piuposes,  the 
written  description  of  the  merchandise 
is  dispositive.  In-shell  hazelnuts  are 
excluded  from  this  scope.     ; 

Domestic  Like  Product 

The  Petitioners  maintain  that, 
pursuant  to  section  771(10)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"),  the 
product  that  is,  "like,  or  in  the  absence 
of  like,  most  similar  in  characteristics 
and  uses"  with  the  article  subject  to  the 
Petition  for  an  antidumping  duty 
investigation  is  processed  hazelnuts. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
"  supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (i)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (ii)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accoimting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  required  by 
subparagraph  (A),  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method  to  poll  the   '  . 
industry. 

Request  for  Information 

Because  the  Department  has  been 
unable  to  locate  a  reliable  source  of 
information  upon  which  to  rely  for 
purposes  of  determining  industry 
st^iport,  we  are  now  requesting 
additional  information. 

In  accordance  with  section 
732(c)(4)(D)  of  the  Act  and  in  order  to 
determine  whether  the  petition 
establishes  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
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producti  }n  of  the  domestic  like  product, 
we  are  h  neby  requesting  that  all 
domestic  producers/manufacturers  of 
processe  1  hazelnuts  submit  responses  to 
the  Depa  rtment  on  company  letterhead. 
These  qti  estions  are  attached  as  an 
Append)  ic  to  this  notice.  The  questions 
attached  to  this  notice  are  also  on  file  in 
B-099  of  the  Commerce  Department's 
building  at  14th  St.  and  Constitution 
Ave.,  Nw.,  Washington  DC.  In  addition, 
a  comple  te  version  of  the  questions  and 
this  notii  :e  can  be  accessed  directly  on 
the  Worlti  Wide  Web  at  http:// 
www.ia.^a.doc.gov. 

Filing  Requirements 

Given  the  very  short  period  in  which 
we  must  idetermine  industry  support, 
the  number  of  potential  responses,  and 
the  fact  tliat  industry  support  may  not 
be  re-examined  after  initiation,  we  are 
waivingjQie  filing  requirements  set  forth 
in  19  CFR  351.303  for  certain  parties 
submitting  information  on  industry 
support.  This  waiver  of  the  filing 
requirements  will  not  apply  to:  (1)  the 
submission  of  docxunents  that  are  not  in 
response  jto  the  information  requested  in 
this  notioe,  or  (2)  parties  that  are 
familiar  with  the  conduct  of 
antidumping  and  countervailing 
proceedilLgs  thrtfugh  prior  involvement 
in  such  pk-oceedings  (e.g.,  parties 
represented  by  law  firms  that  are 
involvedkn  other  AD/CVD  cases). 

This  liiiited  waiver  is  applicable  only 
imtil  November  20,  2003,  the  deadline 
for  submitting  the  information  requested 
in  this  notice.  This  waiver  is  intended 
to  expedite  the  receipt  of  information 
that  is  essential  to  our  analysis  of 
industry  Support  by  providing 
informatam  on  the  production  of  the 
domestic!  like  product  by  petitioning 
and  non-fetitioning  companies.  By 
avoiding  delays  in  the  receipt  of  such 
informatibn,  we  will  have  more  time  to 
analyze  v  rhether  the  statutory 
requirem  mts  concerning  industry 
support  f  )r  the  above-referenced 
petitions  ^ave  been  met. 

All  par  ies  submitting  any 
informati  3n  must  include  the  following 
statemem  in  their  response:  "I,  (name 
and  title)  currently  employed  by 
(person),  certify  that  (1)  I  have  read  the 
attached  i  lubmission,  and  (2)  based  on 
the  infon  lation  made  available  to  me  by 
(personr,  t  have  no  reason  to  believe  that 
this  subniission  contains  any  material 
misrepresentation  or  omission  of  fact." 
In  additiqn,  note  that  all  proprietary 
docimienis  received  by  the  Department 
in  response  to  this  notice  will  be  served 
to  those  individuals  with  access  to 
business  proprietary  information  under 
the  Admiliistrative  Protective  Order 
("APO").  All  company  names  will  be 


treated  as  public  information.  All  public 
documents  may  be  made  available  to 
those  parties  on  the  public  service  list. 
The  APO  service  lists  and  the  public 
service  lists  are  available  on  Import 
Administration's  Web  site:  http:// 
www.ia.ita.doc.gov. 

Therefore,  information  submitted  to 
the  Department  in  response  to  this 
notice  should  be  faxed  to  the  following 
number:  202-482-0613.  All  information 
received  by  the  Department  will  be 
treated  as  proprietary  information  as 
outlined  imder  our  regulations  (19  CFR 
351.304-3061,  unless  otherwise  noted  in 
the  response.  Furthermore,  all  such 
information  will  be  placed  on  the 
official  record  of  the  proceeding. 
Responses  to  this  notice  are  due  no  later 
than  November  20,  2003.  Responses 
after  this  date  may  not  be  reviewed  by 
the  Department  and  therefore,  not 
included  in  the  analysis. 

Extension  of  Time 

Section  732(c)(l)(A)(ii)  of  the  Act 
provides  that  within  20  days  of  the 
filing  of  an  antidumping  duty  petition, 
the  Department  will  determine,  inter 
alia,  whether  the  petition  has  been  filed 
by  or  on  behalf  of  the  U.S.  industry 
producing  the  domestic  like  product. 
Section  732(c)(1)(B)  provides  that  the 
deadline  for  the  initiation  determination 
can  be  extended  by  20  days  in  any  case 
in  which  the  Department  must  "poll  or 
otherwise  determine  support  for  the 
petition  by  the  industry.  *  *  *" 

We  will  require  additional 
information  from  the  Petitioners  and  the 
domestic  producers  of  processed 
hazelnuts  in  order  to  make  our 
determination  regarding  industry 
support  and/cu:  time  to  analyze  the 
Petitioners'  responses  to  our  requests  for 
information.  See  Memorandum  to 
Barbara  E.  Tillman.  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  Group  HI  from  Richard 
O.  Weible.  Office  Director.  Group  HI. 
Office  8  regarding  Antidumping  Duty 
Petition  on  Certain  Processed  Hazelnuts 
from  Turkey:  Extension  of  Deadline  for 
Determining  Industry  Support,  dated 
November  10.  2003.  Therefore,  it  is 
necessary  to  extend  the  deadline  for 
decision  on  initiation  for  a  period  not  to 
exceed  40  days  from  the  filing  of  the 
petition.  As  a  result,  the  initiation 
determination  is  now  due  no  later  than 
December  1,  2003. 

International  Tnde  Commission 
Notification 

Because  the  Department  has  extended 
the  deadline  for  the  initiation 
determination,  the  Department  will 
contact  the  Commission  and  will  make 


^ff 
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this  extension  notice  available  to-the 
Commission. 

Dated:  November  10,  2003. 

Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 

Appoidix — PetitiDn  on  Processed 
Hazelnuts  firom  Turkey 

All  of  the  infonnation  you  provide  on  this 
sheet  will  be  entered  on  the  record  of  this 
investigation  as  business  proprietary 
information. 

1.  Please  provide  the  following  information 
about  your  company: 

Company  name 

Name  and  title  of  the  company  president, 
director  or  manager 

Your  name  and  title 

Business  address 

Phone  number 

Facsimile  number 

2.  Please  check  all  that  apply  to  describe 
the  business  activities  of  your  company: 


Processing  of  hazelnut  kernels  D 

Importation  of  hazelnut  kernels  n 

Sales  of  hazelnut  kernels  n 

Other  hazelnut  kernel  activities  (please  ex- 
plain)    □ 

3.  If  yoiu  company  imported  hazelnut 
kernels  between  October  2002  and  September 
2003  and  sold  the  imported  kernels  as  is 
without  any  .further  processing,  please 
provide  the  quantity  imported  in  the 
hazelnut  kernel  equivalent  in  pounds. 

Yes: (Skip  to  question  #5) 

Quantity: Lbs. 

No: (Please  answer  question  #4) 

4.  If  your  company  processed  hazelnuts 
during  the  period  October  2002  to  September 
2003,  please  provide  the  quantity  of 
hazelnuts  processed  from  domestic  and 
imported  sources  in  the  hazelnut  kernel 
equivalent: 


Type  of  prodtjct 

Quantity  In 

lbs. 
(Imports) 

Quantity  in 

lbs. 
(Domestic 
Sources) 

Raw  or  natural  .. 

Roasted  

BlarKhed 

Diced 

Sliced 

Meal 

Flour 

Butter 

Paste 

Croquant 

Other  (please 
explain) 



e 

- 

Note:  Make  sure  that  you  report  only 
production  quantity  of  the  final  marketed 
product.  Please  make  sure  that  you  do  not 
double  count  the  quantity  of  intermediate 
hazelnut  products. 

5.  Is  your  company  affiliated  with  a 
Turkish  producer,  manufacturer  or  exporter 
of  hazelnuts? 

Yes 

No 


6.  Does  your  company  (please  check  one): 

A.  Support  this  petition?  

B.  Oppose  this  petition?    

C.  Have  no  opinion?  


(FR  Doc.  03-28662  Filed  11-13-03;  8:45  am] 

BHJJNGCOOE  3510-08-? 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teclinology 

Announcing  the  First  Symposium  on 
Building  Trust  and  Confidance  in 
Voting  Systems 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 

ACTION:  Notice  of  public  symposiiun. 

summary:  The  Help  America  Vote  Act  of 
2002  ("HAVA")  tasks  the  National 
Institute  of  Standards  and  Technology 
with  assisting  the  Election  Assistance 
Commission  in  the  development  of 
voluntary  voting  system  guidelines.  The 
First  Symposium  on  Building  Trust  and 
Confidence  in  Systems  offers  the 
election  community  an  opporttmity  to 
initiate  collaboration  prior  to  the 
implementation  of  HAVA.  Four  panel 
discussions  will  focus  on  the  following 
key  issues  for  improving  voting  systems: 
Specification,  testability  and 
qualification;  sectuity  and  openness; 
usability  and  accessibility; 
next  steps/consensus  issues.  A  draft 
agenda  and  invited  panelists  for  the 
Symposium  will  be  available  at  the 
NIST  Web  site  at:  http://vote.nist.gov  by 
November  15,  2003. 

DATES:  The  Symposium  will  be  held  on 
December  10  and  11,  2003,  firom  8:30 
a.m.  to  5:30  p.m. 

ADDRESSES:  The  Symposiiun  will  be 
held  in  the  Red  Auditorium,  Building 
101  at  the  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Gaithersbm-g,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  and  electronic 
registration  is  available  at  the  NIST  Web 
site  http://vote.nist.gov  or  by  contacting 
Kimberly  Snouffer  on  301-975-2776. 
Because  of  NIST  security  regulations, 
advance  registration  is  required.  There 
will  be  no  same  day,  on-site  registration. 


Dated:  November  5,  2003. 
Arden  L.  Bement,  Jr., 

Director. 

(FR  Doc.  03-28552  Filed  11-13-03;  8:45  am] 

HLUNG  CODE  3S10-13-P 

DEPARTMENT  OF  COMMERCE 

Nationat  Institute  of  Standards  and 
Technology 

National  Rre  Codes:  Request  for 
Proposals  for  Revision  of  Codes  and 
Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  codes  and 
standards,  and  requests  proposals  from 
the  public  to  amend  existing,  or  begin 
the  process  of  developing  new,  NFPA 
fire  safety  codes  and  standards.  The 
piupose  of  this  request  is  to  increase 
public  participation  in  the  system  used 
by  NFPA  to  develop  its  codes  and 
standards.  The  publication  of  this  notice 
of  request  for  proposeils  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 

-  DATES:  Interested  persons  may  submit    . 
proposals  on  or  before  the  dates  listed 
with  the  standards. 
ADDRESSES:  Casey  C.  Grant,  Secretary, 
Standards  Council,  NFPA,  1 

i  Batterjrmarch  Park,  Quincy, 
Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Casey  C.  Grant,  Secretary,  Standards 
Council,  at  above  address,  (617)  770- 
3000. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  tmder  5  U.S.C.  552(a)  and  1 
CFRpartSl. 

Request  for  Proposals 

Interested  persons  may  submit 
proposals,  supported  by  written  data, 
views,  or  arguments  to  Casey  C.  Grant. 
Secretary,  Standards  CoimcU,  NFPA,  1 
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Batteiymarch  Park,  Quincy, 
Massachusetts  02269-9101.  Proposals 
should  be  submitted  on  forms  available 
from  the  NFPA  Codes  ajid  Standards 
Administration  Office  or  on  NFPA's 
Web  site  at  www.n^.org. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document,  and  give  reasons  for  the 


proposal.  Proposals  received  before  or 
by  5  p.m.  local  time  on  the  closing  date 
indicated  would  be  acted  on  by  the 
Committae.  The  NFPA  will  consider  any 
proposal  hat  it  receives  on  or  before  the 
date  liste<  i  with  the  code  or  standard. 

At  a  lat  jr  date,  each  NFPA  Technical. 
Conimitte  b  will  issue  a  report,  which 
will  inclu  de  a  copy  of  written  proposals 


Document-edition 


NFPA  1-2003 

NFPA  10-2002  .. 
NFPA  13-2002  .. 
NFPA  130-2002 

NFPA  13R-2002 

NFPA  15-2001  .. 
NFPA  1&-1995  ... 
NFPA  24-2002  ... 
NFPA  52-2002  ... 
NFPA  54-2002  ... 
NFPA  57-2002  ... 
NFPA  72-2002  ... 
NFPA  73-2000  ... 
NFPA  79-2002  ... 
NFPA  80-1999  ... 
NFPA  90A-2002  . 
NFPA  90B-2002  . 
NFPA  160-2001  . 
NFPA  170-2002  . 
NFPA  230-2003  . 
NFPA  251-1999  . 
NFPA  25^-2000  . 


NFPA  255-2000 
NFPA  257-2000 
NFPA  269-2000 
NFPA  285-1998 


NFPA  286-2000  .. 

NFPA  291-2002  .. 
NFPA  303-2000  .. 
NFPA  307-2000  .. 
NFPA  312-2000  .. 
NFPA  318-2002  .. 
NFPA  484-2002  .. 
NFPA  495-2001  .. 
NFPA49»-2001  .. 
NFPA  505^-2002  .. 

NFPA  654^2000  „ 

NFPA730-P'  ..„.. 

NFPA731-P'  

NFPA  75&-2003  .. 
NFPA  1000-2000 
NFPA  1071-2000 
NFPA  1123-2000 
NFPA  1124-2003 


NFPA  1126-2001 
NFPA  1145-2000 
NFPA  1221-2002 
NFPA  915-2000  .. 
NFPA  1982-1998. 
NFPA  1983-2001 
NFPA2010-P-  .... 


that  have  been  received,  and  an  account 
of  their  disposition  of  e^th  proposal  by 
the  NFPA  Committee  as  the  Report  on 
Proposals.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 


Document  title 


and  Two-Family  Dweltings  and  Manufac- 


Unifonn  Fire  Code  

Standard  for  Portable  Fire  Extingui^rs 
Standard  for  tfie  Installation  of  Sprii  kler  Systems 
Standard  for  the  Installation  of  Spunkier  Systems  in  Ore- 

tured  Homes. 
Standard  for  the  Installation  of  Sprinkler  Systems  in  Residential  Occupancies  up  to  and  Including  Four 

Stories  in  Height.  | 

Standard  for  Water  Spray  Fixed  Systems  for  Fire  Protection  „ 

Standard  on  Wetting  Agents  I .- !.!1"!™!!!!Z."!!1"!!!!!! 

Standard  for  the  Installation  of  Privie  Fire  Service  Mains  and  Their  Appurtenances  

Compressed  Natural  Gas  (CNG)  Vehicular  Fuel  Systems  Code  ^J.!!!!!!! 

National  Fuel  Gas  Code  1 ""*     

Uquefied  Natural  Gas  (LNG)  VehkjJlar  Fuel  Systems  Code !!"!!!!!!!!!!!!!!!!!!!!!!!"!"!!"!!!!!!"!!!!!"! 

National  Fire  Alarm  Code®  1 ~ !!"!""!"!!!™! 

Electrical  Inspection  Code  for  Existiiig  Dwellings  ...r. r!!"!!!!!!!!!!!!!!!!!!!!!l"!!!."!."     

Electrical  Standard  for  Industrial  Mihinery """!"!.."!1"!."!"!!!!!!!!!!!!!!!!!™."!!!!!!! 

Standard  for  Fire  Doors  and  Fire  Wlidows  1.!."!!."!!!!"!!!.""™!!""!!"!".3!" 

Standard  for  the  Installation  of  Alr-QortdHioning  and  Ventilating  Systems  ..!!™!!!"™!!!!!!!!!!! 

Standard  for  ttie  Installation  of  Wanfi  Air  Heating  and  Air-Conditroning  Systems  .!!!."!!!!!!!!!!!"! 

Standard  for  Flame  Effects  Before  an  Audience .",", 

Standard  for  Fire  Safety  Symbols  .1 !!.!!!!!!."!."!"."".""™!" 

Standard  for  the  Fire  Protection  of  Storage """""'"'"'""""""!"""""""!™""!"" 

Standard  Methods  of  Tests  of  Fire  Sndurance  of  BuiWing  Constmction  and  Materials  ."'"""""^1""'. 

Standard  Method  of  Test  for  Critical  Radiant  Rux  of  Floor  Covering  Systems  Using  a  Radiant  Heat 

Energy  Source.  I 

Standard  Method  of  Test  of  Surface  Burning  Characteristics  of  BuikHng  Materials  

Standard  on  Fire  Test  for  Window  apd  Glass  Bkx:k  Assemblies  !!!.!!!!!!!!!! 

Standard  Test  Method  for  Developiijg  Toxic  Potency  Data  for  Use  in  Fire  Hazard  Modeiing"!"!."!!!!."!!!!! 
Standard  Method  of  Test  for  the  Evaluation  of  Flammability  Characteristrcs  of  Exterior  Non-Load-iiear- 

ing  WaH  Assemblies  Containing  (fombustible  Components  Using  the  Intermediate-Scale,  Multistory 

Test  Apparatus.  | 

Standard  Methods  of  Fire  Tests  for  Evaluating  Contribution  of  Wall  and  Ceiling  Interior  Finish  to  Room 
Fire  Growth. 

Recommended  Practice  for  Fire  Flow  Testing  and  Marking  of  Hydrants 

Fire  Protection  Standafcl  for  Marinas  and  Boatyards "!!"!!!!"!!!""!"!!!!!"! 

Standard  for  the  Constmction  and  f^re  Protection  of  Marine  Tenninals,  Piers,  and  Wliaives  "!!!!!!!!!"!!!! 

Standard  for  Fire  Protection  of  Vessbls  During  Construction,  Repair,  and  Lay-Up 

Standard  for  the  Protection  of  Semiconductor  Fabrication  Facilities !.!!!!!!!!!!!!.™!!!! 

Standard  for  Combustible  Metals,  Mbtal  Powders,  and  Metal  Dusts  '"""1 

Explosive  Materials  Code  i """!"""".."!!"""!."!!""!."! 

Standard  for  Safe  Havens  and  Interfcange  Lots  for  Vehicles  Transporting  Explosives"!!!!!!!!"!!!!!!!!!!!!! 

Fire  Safety  Standard  for  Powered  IMustrial  Tnicks  Including  Type  Designattons,  Areas  of  U^,  Con- 
versions, Maintenance,  and  Operation. 

Standard  for  the  Prevention  of  FirJ  and  Dust  Explosions  from  the  Manufacturing,  Processing  and 
Handling  of  Combustible  Particulate  Solids. 

Gukte  for  Electronic  Premises  Secufty r. 

Standard  for  the  Installation  of  Electtonic  Premises  Security  Systems  !!!!!!!!! !!!      

Standard  on  Water  Mist  Fire  Protecfon  Systems ..!!!!!!!!!!!!!!!!!...!!!!!!!!!!!!!!!!!! 

Standard  for  Fire  Senrtce  Pxofessiortel  Qualifications  Accreditatkm  and  CertiftrafiOT"sy^^  

Standard  for  Emergency  Vehicle  Technician  Professional  Qualificatkans  .. 

Code  for  Firewort(s  Display  i !!!!!!!!!!!!!!!. 

Code  for  the  Manufacture,  Transportation,  Storage  and  Ftetail  Sales  of  Rreworteiid^^^^ 

Standard  for  the  Use  of  Pyrotechnk:i  before  a  Proximate  Audience 

Gukle  for  the  Use  of  Class  A  Foams  in  Manual  Structural  Fire  Fighting  !!!!!!!!!!!!!!!!!!!!!! 

Standard  for  the  Installation,  Maintenance,  and  Use  of  Emergency  Sennces  cimmunio^oro  ^ftyeten^ 

Standard  for  Fire  Apparatus  Preventative  Maintenance  Program 

Standard  on  Personal  Alert  Safety  Skrstems  (PASS) !!!!!!!!!!!!!!!!!!!!!!!!! 

Standard  on  Fire  Sennce  Life  SafetyjRope  and  System  Components  .!!!!!!!!!!!!!!!!!!!!!!!!!!!!Z!!!!!!! ! 
Standard  on  Aerosol  Fire  Extinguishing  Systems _ !.....!!!" 


Proposal  clos- 
ing date 


1/5/2004 
6/25/2004 
1 1/5/2004 
11/5/2004 

11/5/2004 

12/31/2004 

1/5/2004 

11/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

11/5/2004 

1/5/2004 

6/25/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 
1/5/2004 
1/5/2004 
1/5/2004 


1/5/2004 

11/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/20d4 

1/5/2004   . 

1/5/2004  ~ 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

6/25/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5/2004 

1/5,'2004 

1/5/2004 

1/5/2004 

1/5/2004 

6/25/2004 

1/9/2004 

1/5/2004 


tra^STOiSr^'pJrc^rrSrMaS^^^^  °'  "^'^  *"  °^^»-^  '^^  ^'^'"'^  Codes  and  Standards  Adminis- 
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Dated;  November  5,  2003. 
Arden  L.  Bement,  Jr., 
Director. 

[FR  Doc.  03-28553  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  3S10-13-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice. 

summary:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  November  meeting 
or  its  May  meeting,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  that  will  be  presented  at  NFPA's 
2004  November  meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  Forty-three  reports  are  published 
in  the  2004  November  Meeting  Report 


on  Proposals  and  will  be  available  on 
January  23,  2004.  Comments  received 
on  or  before  April  2,  2004,  will  be 
considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  2004  November 
Meeting  Report  on  Proposals  is  available 
and  downloadable  from  NFPA's  Web 
site — http://www/nfpa.org  or  by 
requesting  a  copy  from  the  NFPA, 
Fulfillment  Center,  11  Tracy  Drive, 
Avon,  Massachusetts  02322.  Conunents 
on  the  report  should  be  submitted  to 
Casey  C.  Grant,  Secretary,  Standards 
Council,  NFPA,  1  Batterymarch  Park, 
P.O.  Box  9101,  Quincy,  Massachusetts 
02269-9101. 

FOR  FURTHER  INFORMUTION  CONTACT: 
Casey  C.  Grant,  Secretary,  Standards 
Council,  NFPA.  1  Batterymarch  Park, 
Quincy,  Massachusetts  02269-9101, 
(617)  770-3000. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  federal  regulations 
concerning  fire  safety.  Often,  tibe  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRpartSl. 

Revisions  of  existing  standards  and 
adoption  of  neW  standards  are  reported 


by  the  technical  committees  at  the 
NFPA's  November  meeting  or  at  the 
May  meeting  each  year.  The  NFPA 
invites  public  comment  on  its  Report  on 
Proposals. 

Request  for  Conunents 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Casey  C 
Grant,  Secretary,  Standards  Council,  • 
NFPA,  1  Batterymarch  Park.  Quincy, 
Massachusetts  02269-9101. 
Commenters  may  use  the  forms 
provided  for  comments  in  the  Reports 
on  Proposals.  Each  person  submitting  a 
comment  should  include  his  or  her 
name  and  address,  identify  the  notice, 
and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  April  2,  2004,  for  the  2004 
November  Meeting  Report  on  Proposals 
will  be  considered  1^  the  NFPA  before 
final  action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  2004  November 
Meeting  Report  on  Comments  by 
September  24,  2004,  prior  to  the 
November  meeting. 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Action  on  the  reports  of  the 
Technical  Committees  (adoption  or 
rejection)  will  be  taken  at  the  November 
meeting,  November  13-17,  2004,  in 
Miami  Beach.  Florida,  by  NFPA 
members. 
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Standard  for  Low-,  Medium-,  and  High-Expansion  Foam  Systems 

Standard  for  Medium-  and  High-Expansion  Foam  Systems '"'Z'"''''""'""'". 

Standard  on  Cart>on  Dioxide  Extinguishing  Systems "!.!!!!!!"!"!"!!!!!"! 

Recommended  Practice  for  Fire  Department  Operations  in  Properties  Protected  by  SprinMer  and  Staridpipe  Systems  .!! 

Standard  for  the  Manufacture  of  Organic  Coatings 

Standard  for  Bulk  Oxygen  Systems  at  Consunwr  Sites  !.!!!!!!!!!!!!!!"!!!!!!!!!!."!!!!! 

Standard  for  Gaseous  Hydrogen  Systems  at  Consumer  Sites !!."!!!""!"!""!"!!!!""!"!! 

Starxiard  for  Liquefied  Hydrogen  Systems  at  Consumer  Sites  

Standard  for  the  Storage,  Use,  and  Handling  of  Compressed  Geises  and  Cryogenic  Ruids  in  Portable  and  Stationary 

Containers,  Cylinders,  and  Tanks. 

Recommended  Practice  for  the  Fire  Protectkjn  of  Telecommunk»tk>ns  Facilities  

Gukle  for  Smoke  Management  Systems  in  Malls.  Atria,  and  Large  Areas ., 

Standard  for  Health  Care  Facilities L".!!»!"""!I!1. 

Standard  for  Hypobaric  Facilities  !!""!!"!!!!!"!!!!!!!!!!"!!!"!!!"""!!""!!.'!!"; 

Standard  on  Gas  and  Vacuum  Systems !!I"!!!!!!!!!!"!!!!!!!."!!!!!."!"!!! 

Standard  for  Emergency  and  Standby  Power  Systems „ ."'""'. 

Standard  on  Stored  Electrical  Energy  Emergency  and  Standt>y  Power  Systems 

Standard  on  Water-Coding  Towers 1.1!!" 

Model  Manufactured  Home  Installation  Standard !..!..!!!!!!!!!!!!!!!!!!!!!!!!!! 

Standard  for  the  Safeguarding  of  Tanks  and  Containers  for  Entry,  Cleaning,  or  Repair 

Recommended  Practice  for  Handling  Releases  of  Flammable  and  Combustible  Liqukis  and  Gases  

Standard  on  Manufactured  Housing 

Standard  for  Fire  Safety  Criteria  for  Manufactured  Home  Installations,  Sites,  and  Communities  , 

Standard  on  Subterranean  Spaces 

Standard  on  Industrial  Fire  Brigades !. 

Standard  for  Security  Services  in  Fire  Loss  Prevention 

Recommended  Practk»  for  the  Installatkin  of  Household  Cart>on  Monoxkle  (CO)  Waming  Equipn>ent 

Recommended  Practtee  for  Rre  Protection  for  Electric  Generating  Plants  and  High  Voltage  Direct  Currant  Converter 

Statkms. 
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Recommended  Practice  forFire  Protection  for  Hydroeiectiic  Generating  Plants  .-. 

Code  for  the  Protection  of  Guttural  Resources  !!."™.Z™! 

Standard  for  Airport  Rre  Fighter  Professional  Qualifications "!!!!!!."!."!!!!"!!!."!!"" 

Standard  for  Professional  Qualifications  for  Public  Fire  and  Life  sifety  Educator  !!!!."!!!!!!"!!!!!!!!!!!! 

Standard  on  Recreational  Vehicles , „ , .."'."'"'""'""". 

standard  for  Recreational  Vehicle  Parks  $nd  Campgrounds  "!!"!"!!!!"!"!"!"!!!!!!!!!!!!!""!."!!! 

StarKlard  on  Training  for  Initial  Emergency  Scene  Operations  .,,".. 

Guide  for  Training  Fire  Service  Personnel!  to  Conduct  Dwelling  Fire  Safety  Surveys  .."!!!!!!!!!!!!!!!!!!!!!!!." 

Standard  on  Emergency  Services  Incident  Management  System !!Z™™ 

Standard  on  Fire  Department  Infection  Cctitrol  Program  !!!!!!!!!!!!!."!!!."."!!"! 

Standard  on  Powered  Rescue  Tool  Systefns  !!!!!!."!!"!!".™!!!."™™"I 

Standard  on  Protective  Ensemble  for  US4R  Operations  '"""!!!"""!."""!"!"!™!!" 

Standard  on  Protective  Clothing  and  Equi()ment  for  Wildland  Fire  Fighting  !"!"!!.""""!"!!!!!."!!!!"!!!!! 

Standard  on  Vapor-Protective  Ensembles  for  Hazardous  Materials  Emergencies  .'"""'"Z 

Standard  on  Liquid  Splash-Protective  Ensembles  and  Clothing  for  Hazardous  Materials  Emergencies 


(P  =  Partial  revision;  W  =  Withdrawal;  R  =  Reconfimiation j  N  =  New;  C  =  Complete  Revision) 
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Dated:  November  5,  2003. 
Arden  L.  Bement, 
Director. 

[PR  Doc.  03-28554  Filed  11-13-03;  8:45  am] 

BHJJNQ  COOE  3510-13-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

Availability  of  Seats  for  ttie  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary  Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 


SOMIIARY:  The  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  (HIHWNMS)  is  seeking 
applicants  for  thfrfoUowring  vacant  seats 
on  its  Sanctuary  Advisory  Coimcih 
(Council):  Maui  County  Alternate, 
Kaua'i  County  Alternate,  Education 
Alternate,  Fishing  Alternate,  Native 
Hawaiian  Member,  and  Native  Hawaiian 
Alternate.  Applicants  are  chosen  based 
upon  their  particular  expertise  and 
experience  in  relation  to  the  seat  for 
which  they  are  applying;  conununity 
and  professional  affiliations;  philosophy 
regarding  the  protection  and 
management  of  marine  resources;  and 
possibly  the  length  of  residence  in 
Hawaii.  Applicants  who  are  chosen  as 
members  should  expect  \o  serve  two- 
year  terms,  pursuant  to  the  Council's 
Charter. 

DATES:  Applications  are  due  by 
December  5,  2003. 
ADDRESSES:  Application  kits  may  be 
obtained  from  Keeley  Belva  (888)  55- 
WHALE,  or  via  e-mail  at:         -  . 


Keeley.Bava@noaa.gov.  Applications 
are  also  available  on  line  at  http:// 
bawaiibumpbackwhaIe.noaa.gov. 
Completed  applications  should  be 
mailed  tojthe  Hawaiiem  Islands 
Humpbac  c  Whale  National  Marine 
Sanctuary,  6700  Kalaniana'ole  Highway, 
Suite  104  Honolulu,  Hawaii  96825, 
faxed  to  ((  08)  397-2650,  or  returned  via 
e-mail. 

FOR  FURTK  ER  INFORMATION  CONTACT: 

Keeley  Be  va  (see  above  for  contact 
informati(in). 

SUPPLEMEilTARY  INFORMATION:  The 

HIHWNM  S  Advisory  coimcil  was 
established  in  March  1996  to  assure 
continued  public  participation  in  the 
managem(  int  of  the  Sanctuary.  Since  its 
establish!]  lent,  the  Council  has  played  a 
vital  role  :  n  the  decisions  affecting  the  " 
Sanctuary  surrounding  the  main 
Hawaiian  [slcinds. 

The  Co»  ncil's  twenty-four  voting 
members  i  epresent  a  variety  of  local 
user  grou[  s,  as  well  as  the  general 
public,  pli  is  ten  local,  state  and  Federal 
govemme  ital  jurisdictions. 

The  Cot  ncil  is  supported  by  three 
conunitte*  s:  a  Research  Committee 
chaired  bj  the  Research  Representative, 
an  Educat  on  Committee  chaired  by  the 
Education  Representative,  and  a 
Conservat  on  Committee  chaired  by  the 
Conservation  Representative,  each 
respectively  dealing  with  matters 
conceminfe  research,  education  and 
resource  nrotection. 

The  Coiincil  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  Federal 
management  agencies,  user  groups, 
residents,  educators,  policy  makers,  and 
other  various  groups  that  help  to  focus 
efforts  and  attention  on  the  humpback 
whale  and  its  habitat  around  the  main 
Hawaiian  slands. 

The  Gov  ncil  functions  in  an  advisory 
capacity  ti  i  the  Sanctuary  Manager  and 
is  instrum  mtal  in  helping  to  develop 


policies  and  program  goals,  and  to 
identify  education,  outreach,  research, 
long-term  monitoring,  resource 
protection  and  revenue  enhancement 
priorities.  The  Council  works  in  concert 
with  the  Sanctuary  Manager  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Manager  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of  Hawaii's 
marine  program  and  policies. 

Authority:  16  U.S.C.  1431,  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  program) 

Dated:  November  7,  2003. 
Richard  W.  Spinrad, 

Assistant  Administrator,  Ocean  Services  and 
Coastal  Zone  Management,  National  Oceanic 
and  Atmospheric  Administration. 
[FR  Doc.  03-28467  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  3570-NK-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

Availability  of  Seats  for  the  Monterey 
Bay  National  Marine  Sanctuary 
Advisory  Council 

agency:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Monterey  Bay  National 
Marine  Sanctuary  (MBNMS  or 
Sanctuary)  is  seeking  applicants  for  the 
following  seats  on  its  Sanctuary 
Advisory  Coxmcil:  Agriculture, 
Business/Industry,  Conservation, 
Fishing,  Recreation,  Research  and  At- 
Large  (two  seats).  Applicants  chosen  for 


these  seats  should  expect  to  serve  until 
February  2007.  Applicants  are  chosen 
based  upon  their  particular  expertise 
and  experience  in  relation  to  the  seat  for 
which  they  are  appljring;  community 
and  professional  affiliations;  philosophy 
regarding  the  protection  and 
management  of  marine  resources;  and 
possibly  the  length  of  residence  in  the 
area  affected  by  the  Sanctuary. 

DATES:  Applications  are  due  by 
December  5,  2003. 

ADDRESSES:  Application  kits  may  be 
obtained  from  Nicole  Capps  at  the 
Monterey  Bay  National  Marine 
Sanctuary,  299  Foam  Street,  Monterey, 
California  93940.  Completed 
applications  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INF0RMA1K>N  CONTACT: 

Nicole  Capps  at  (831)  647-4206,  or 
Nicole.Capps@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
MBNMS  Advisory  Council  was 
established  in  March  1994  to  assure 
continued  public  participation  in  the 
management  of  the  Sanctuary.  Since  its 
establishment,  the  Advisory  Council  has 
played  a  vital  role  in  decisions  affecting 
the  Sanctuary  along  the  central 
California  coast. 

The  Advisory  Council's  twenty  voting 
members  represent  a  variety  of  local 
user  groups,  as  well  as  the  general 
public,  plus  seven  local,  State  and 
Federal  Government  jurisdictions.  In 
addition,  the  respective  managers  or 
superintendents  for  the  fom-  California 
National  Marine  Sanctuaries  (Channel 
Islands  National  Marine  Sanctuary, 
Cordell  Bank  National  Marine 
Sanctuary,  Gulf  of  the  Farallones 
National  Marine  Sanctuary  and  the 
Monterey  Bay  National  Marine 
Sanctuary)  and  the  Elkhom  Slough 
National  Estuarine  Research  Reserve  sit 
as  non-voting  members. 

Four  working  groups  support  the 
Advisory  Council:  The  Research. 
Activity  Panel  ("RAP")  chaired  by  the 
Research  Representative,  the  Sanctuary 
Education  Panel  ("SEP")  chaired  by  the 
Education  Representative,  the 
Conservation  Working  Group  ("CWG") 
chaired  by  the  Conservation 
llepresentative,  and  the  Business  and 
Tourism  Activity  Panel  ("BTAP") 
chaired  by  the  Business/Industry 
Representative,  each  dealing  with 
matters  concerning  research,  education, 
conservation  and  human  use.  The 
working  groups  are  composed  of  experts 
from  the  appropriate  fields  of  interest 
and  meet  monthly,  or  bi-monthly, 
serving  as  invaluable  advisors  to  the 
Advisory  Council  and  the  Sanctuary 
Superintendent. 
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The  Advisory  Council  represents  the 
coordination  link  between  the 
Sanctuary  and  the  State  and  Federal 
management  agencies,  user  groups, 
researchers,  educators,  policy  makers, 
and  other  various  groups  that  help  to 
focus  efforts  and  attention  on  the  central 
California  and  coastal  and  marine 
ecosystems. 

The  Advisory  Council  functions  in  an 
advisory  capacity  to  the  Sanctuary 
Superintendent  and  is  instrumental  in 
helping  develop  policies,  program  goals, 
and  identify  education,  outreach, 
research,  long-term  monitoring,  resource 
protection,  and  revenue  enhancement 
priorities.  The  Advisory  Council  works 
in  concert  with  the  Sanctuary 
Superintendent  by  keeping  him  or  her 
informed  about  issues  of  concern 
throughout  the  Sanctuary,  offering 
recommendations  on  specific  issues, 
and  aiding  the  Superintendent  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of 
California's  marine  programs  and 
policies. 

Authority:  16  U.S.C.  1431.  et.seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  November  7,  2003. 
Richard  W.  Spinrad, 

Assistant  Administrator,  Ocean  Services  and 
Coastal  Zone  Management,  National  Oceanic 
and  Atmospheric  Administration. 
[FR  Doc.  03-28468  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  3S10-NK-M 


DEPARTMENT  OF  COMMERCE 

Natlonai  Oceanic  and  Atmospheric 
Administration 

[1.0.1108010] 

Taidng  of  Marine  Mammals  Incidentai 
to  Specified  Activities;  Constitjction  of 
tlie  East  Span  of  the  San  Frandsco- 
Oaldand  Bay  Bridge 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 

SUMMARY:  In  accordemce  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (MA)  has 
been  issued  to  the  California 
Department  of  Transportation 
(CALTRANS)  to  take  small  numbers  of 
California  sea  lions.  Pacific  harbor  seals, 
and  gray  whales,  by  harassment, 
incidental  to  construction  of  a 


replacement  bridge  for  the  East  Span  of 
the  San  Francisco-Oakland  Bay  Bridge 
(SF-OBB)  in  California. 
DATES:  This  authorization  is  effective 
from  November  10,  2003,  through 
November  9,  2004. 

ADDRESSES:  A  copy  of  the  application 
and/or  a  list  of  references  used  in  this 
document  may  be  obtained  by  writing  to 
the  Chief,  Marine  Mammal  Conservation 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910&ndash;3225,  or  by 
telephoning  one  of  the  contacts  listed 
here. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Hollingshead.  NMFS,  (301) 
7138tndash;2322,  ext  128. 
SUPPl^MENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  st6ck(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the        •  . 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or 
survival.&rdquo; 

Section  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
section  18(A).  the  MMPA  defines 
"harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
(Level  A  harassment] ;  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
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disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
[Level  B  harassment]. 

Section  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  anjiL 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  cfomment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  September  1'4,  2001,  NMFS 
received  a  request  from  CALTRANS 
requesting  an  IHA  for  the  possible 
harassment  of  small  ntmibers  of 
California  sea  lions  (Zalophus 
calif omianus).  Pacific  harbor  seals 
[Phoca  vitulina  richardsii),  and  gray 
whales  {Eschrichtius  mbustus) 
incidental  to  construction  of  a 
replacement  bridge  for  the  East  Span  of 
the  SF-OBB,  in  San  Francisco  Bay  (SFB, 
or  the  Bay),  California. 

Project  Description 

The  SF-OBB  is  an  important 
transportation  component  of  the  Bay 
area  that  provides  regional  access 
between  the  San  Francisco  Peninsula 
and  the  East  Bay.  An  average  of  272,000 
vehicles  currently  use  the  SF-OBB,  a 
part  of  Interstate  80,  each  day.  The  East 
Span  Project  will  provide  a  seismically 
upgraded  vehicular  crossing  for  current 
and  future  users.  The  existing  East  Span 
must  be  replaced  or  retrofitted  because 
it  is  not  expected  to  withstand  a 
maximum  credible  earthquake  on  the 
San  Andreas  (Richter  8)  or  Hajnvard 
(Richter  7.25)  faults,  it  does  not  meet 
lifefine  criteria  for  providing  emergency 
relief  access  following  a  maximimi 
credible  earthquake,  and  it  does  not 
meet  current  operational  and  safety 
design  standards. 

The  new  bridge  will  be  constructed 
north  of  the  existing  East  Span  and  will 
be  approximately  3,514  meters  (m)  (2.18 
mi)  long  and  approximately  70  m  (230 
ft)  wide,  including  a  15.3  m  (50  ft) 
minimiun  space  between  the  east  and 
westbound  bridge  decks.  The  bridge 
decks  will  be  side-by-side,  except  for 
the  double  deck  portion  between  the 
existing  Verba  Buena  Island  (YBI) 
tunnel  and  the  transition  structures 
where  the  double  deck  structure 
becomes  two  parallel  structiu^s.  Each 
deck  will  consist  of  five  traffic  lanes  and 
inside  and  outside  shoulders  and  a 
bicycle/pedestrian  path  will  be 
constructed  on  the  south  side  of  the 
eastboimd  structure.  The  East  Span 
Project  would  also  replace  the 


eastbouna  on-ramp  on  YBI.  The  existing 
ramp  needs  to  be  dismantled  to 
construct  *the  new  bridge.  The  ramp 
would  bejrebuilt  and  would  meet 
current  di  isign  and  safety  standards. 

The  foil  ndations  for  the  piers  of  the 
replacem<  int  East  Span  will  consist  of 
large  dias  leter  steel  pipe  piles  that  will 
be  driven  into  the  Bay  floor.  Current 
plans  ant  cipate  driving  a  total  of  189 
2.5  m  (8.2  ft)  diameter  piles  and  70  1.8 
m  (5.9  ft)  diameter  steel  pipe  piles.  Each 
pile  is  ex]  lected  to  consist  of  two^or 
more  segments;  the  first  segment  will  be 
driven  to  pn  established  depth,  then  the 
next  segnient(s)  will  be  welded  on  and 
driven  in  succession  until  the  pile  is 
driven  to  ts  final  or  "tip"  depdi  (or 
elevation^ .  However,  the  contractor 
could  chc  ose  to  drive  the  piles  in  one 
piece.  Soi  ae  piles  will  be  battered, 
meaning  mat  they  will  be  driven  in  at 
an  angle,  essentially  splaying  out  from 
the  pier  tp  provide  additional  stability. 
The  rest  would  be  vertical  piles.  The 
larger  piUs  will  support  the  skyway  and 
main  span  sections  of  the  replacement 
bridge;  they  will  be  driven  to  depths 
ranging  frbm  about  -66  m  to  about  -108 
m  (-256  fUto  -358  ft),  with  most  being 
driven  to  kbout  -95  m  (-312  ft).  The 
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e  untested  natiue  of  large 
hammers  and  piles  in  SFB,  a  pile 
installatic  n  demonstration  was 
conducte<  in  the  central  SFB  between 
October  2 }  and  December  12,  2000,  to 
evaluate  6  ngineering  and  environmental 
factors  as(  ociated  with  installing  large 
steel  pilei  to  support  the  replacement 
East  Span .  The  Pile  Installation 
Demonstr  ition  Project  (PIDP)  involved 
driving  tl»-ee  steel  piles,  using  two  types 
of  hydrau  ic  hammers,  one  with  a 
maximun  energy  rating  of  500 
kilojoules  (kj)  and  one  with  a  maximum 
rating  of  1 ,700  kJ.  Each  pile  had  four 
segments,  which  were  welded  together 
on  site.  Ir  addition  to  driving  one  pile 
without  t  le  use  of  any  sound 
attenuatic  n  devices,  the  PIDP  tested  two 
different  l  ypes  of  in-water  sound 
attenuatii  g  equipment:  (1)  An  air 
bubble  cu  rtain  (using  approximately  1.6 
cubic-feel  -per  minute  per  linear  foot  of 
air  flow)  i  nd  (2)  a  proprietary  fabric 
barrier  sy  ;tem  with  an  aerating 
mechanis  n.  The  PIDP  was  conducted  to 
investigalfe  construction' requirements, 
identify  potential  problems,  make 
modifications  to  equipment,  and 
examine  me  potential  effectiveness  of 
soimd  attenuation  devices  during  pile 
driving  activity.  Additional  discussion 
on  the  PIBP  and  the  results  of  its 


monitoring  program  is  contained 
throi%hout  this  document. 

CALTRANS  obtained  an  IHA  from 
NMFS  for  the  PIDP  (65  FR  35047,  June 
1,  2000),  which  established  a  safety 
zone  aroimd  each  pile  driving  site 
where  imderwater  soimd  pressure  levels 
(SPLs)  were  anticipated  to  equal  or 
exceed  190  decibels  (dB)  re  1  micro- 
Pascal  (micro-Pa)  with  a  maximiun  root 
mean  square  (RMS)  soimd  pressure 
level  averaged  over  a  35-millisecond 
time  frame  (Harris,  n.d.;  DOT,  2001)). 
This  IHA  also  included  several  other 
stipulations  about  pile  driving 
operations  and  requirements  for  marine 
mammal  monitoring  and  reporting. 
During  the  PIDP,  3  large  steel  piles  each 
required  approximately  5  hours  total 
driving.time  to  reach  the  specified  "tip" 
depth. 

Based  on  the  PIDP  experience,  it  is 
expected  that  the  259  in-Bay  piles  could 
require  about  1,300  hours  of  total  pile 
driving  time  or  approximately  5  hours 
total  for  each  pile  to  reach  the  specified 
tip  depth.  However,  the  contractor  will 
be  allowed  to  drive  simultaneously  at 
multiple  locations.  Furthermore,  it  is 
possible  that  piles  necessary  for  the  YBI 
portion,  the  skyway,  and  the  Oakland 
approach  structures  would  be  driven 
simultaneously.  Pile  driving  will  be 
allowed  to  be^  only  from  7  a.m.  to  8 
p.m.,  7  days  a  week.  Pile  driving  that  is 
underway  at  8  p.m.  wiU  continue  until 
driving  of  that  pile  segment  is  complete. 
If  the  contractor  uses  piles  consisting  of 
multiple  segments,  it  is  expected  that 
the  first  segments  driven  will  take  less 
energy  and  drive  faster  than  subsequent 
segments  because  the  top  Bay  sediments 
are  soft,  with  hard  mud  and  soft  rock  at 
deeper  levels.  If  the  contractor  uses  a 
pile  that  is  driven  in  one  piece,  early 
driving  will  take  less  energy  and 
progress  fester  than  later  driving.  While 
the  total  time  that  the  hammer  is 
operating  will  be  the  same  in  both  cases, 
the  total  placement  time  for  multiple 
segments  will  be  longer. 

In  a  typical  pile-driving  scenario,  the 
first  pile  segment  wotdd  require  about  1 
hr  of  driving  time.  The  next  segment 
would  then  be  welded  to  the  driven 
segment.  This  process  takes  2  to  3  days. 
After  welding  is  complete,  3  to  4  hours 
would  be  required  to  drive  the  pile  to 
tip  elevation.  The  actual  time  would 
depend  on  local  substrate  conditions. 

hi  addition  to  in-Bay  pile  daving,  the 
East  Span  Project  will  include  pile 
driving  on  YBI  for  construction  of  the 
YBI  transition  structures  on  the 
northeastern  side  of  the  island.  These 
piles  will  be  steel-driven  piles,  which 
are  conventionally  used  in  building 
construction.  Unlike  in-Bay  pile  driving 
which  may  require  hammer  energy 
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levels  up  to  1,700  kj,  pile  driving 
activity  on  YBI  will  require  hammer 
energy  levels  less  than  100  kJ.  A  total  of 
approximately  2,950  piles  will  be 
needed  to  support  the  YBI  transition 
structures.  Each  pile  will  require  about 
30  minutes  of  driving  time;  tfierefore,  it 
is  estimated  that  the  East  Span  Project 
will  include  a  total  of  about  1,500  hours 
of  driving  time  for  piles  on  YBI. 

To  construct  all  permanent  structures, 
contractors  wiU  also  install  piles  to 
found  temporary  structures,  supports, 
falsework,  a  barge  dock  and  trestles. 
These  temporary  structures  are  required 
to  facilitate  construction  and  support 
the  permanent  structures  imtil  they  are 
self-supporting.  Since  the  temporary 
structures  will  be  designed  by  the 
contractor,  their  exact  nature  (size,  type, 
quantity,  etc.)  will  not  be  known  until 
the  contractors  submit  their  plans  to 
CALTRANS.  While  the  number  of  piles 
placed  to  foimd  the  structures  will  be 
large,  it  is  expected  that  they  will  be  of 
a  smaller  size  than  the  permanent 
structures  since  they  are  temporary  and 
are  not  designed  for  traffic  or  seismic 
loading.  There  may  be  1,000  to  2,000 
temporary  piles.  These  piles  are 
expected  to  be  0.5  m  (18  in)  to  0.9  m  (36 
in)  in  diameter  and  12  ra  (40  ft)  to  30 
m  (100  ft)  long.  A  vibratory  driver/ 
extractor  will  be  used  to  install  and 
remove  these  temporary  piles,  with 
energy  levels  less  than  100  kJ.  Driving 
time  for  each  pile  is  likely  to  be  3  to  5 
hovu«;  therefore,  the  estimated  nmge  for 
driving  time  for  the  temporary 
structures  varies  from  3.000  to  10,000 
hours. 

The  East  Span  Project  would  take  7 
years  to  complete,  plus  2  years  to 
remove  the  existing  East  Span.  Seismic 
safety  and  lifeline  criteria  would  be 
achieved  for  westboimd  traffic  4  years 
after  the  start  of  construction  and,  for 
eastbound  traffic,  5  years  after  the  start 
of  construction.  The  eastbound  structure 
of  the  Skyway  will  be  built  first.  Once 
all  the  piles  supporting  the  piers  for  the 
eastbound  structure  are  driven, 
construction  will  start  for  the 
westboimd  structxu^  of  the  Skyway. 

Construction  will  begin  at  the 
Oakland  Approach  and  progress 
towards  YBI,  from  Pier  E16  to  Pier  E- 
3.  Piers  E-16  through  E-7  for  the 
eastbound  and  westbound  structiu-es  of 
the  Skjrway  will  be  surrounded  by 
sheet-pile  cofferdams  that  will  be 
dewatered  before  the  start  of  pile- 
driving.  The  sheet-pile  sections  for  the 
cofferdam  will  be  driven  by  a  vibratory 
hammer.  Cofferdam  dimensions  are 
approximately  84  ft  (25  m)  by  63-68  ft 
(19-20  m). 

Construction  began  in  early  2002.  For 
more  detailed  description  on  the  work 


proposed  by  CALTRANS  and  potential 
environmental  impacts,  please  refer  to 
the  CALTRANS  application  and/or  the 
Final  Environmental  Impact  Statement 
(Final  EIS)  prepared  by  the  Federal 
Highway  Administration  (FHWA). 

Comments  and  Responses 

A  notice  of  Taceipt  and  request  for  30- 
day  public  comment  on  the  application 
and  proposed  authorization  was 
published  on  November  26.  2001  (66  FR 
59001).  During  the  30-day  public 
comment  period,  comments  were 
received  from  the  Marine  Mammal 
Commission  (the  Commission)  and 
CALTRANS.  After  the  end  of  public 
comment  period,  letters  were  received 
from  the  Natural  Resources  Defense 
Council  (NRDC).  Campbell,  George,  and 
Strong.  L.L.P.  (CG&S)-on  behalf  of 
Gimderboom,  Inc.,  and  an  individual 
member  of  the  pubUc.  These  late 
comments  are  a  part  of  this 
Administrative  Record  and  were  given 
full  consideration  in  making  a  final 
determination  in  this  matter  (and  are 
addressed  within  the  text  of  this 
document).  However,  late  comments 
that  simply  reference  and  either  support 
or  contradict  comments  that  were 
submitted  within  the  public  comment 
period  are  not  discussed  in  this 
document.  In  addition,  because  some 
public  comments  raised  issues  that 
needed  resolution  prior  to  NMFS 
making  its  determinations  under  section 
101(a)(5)(D)  of  the  MMPA,  NMFS  has 
incorporated  into  this  document 
additional  information  that  it  requested 
from  CALTRANS  in  reference  to  the 
statements  submitted  by  the 
commenters.  Finally,  because  the  issue 
under  consideration  here  is  the  issuance 
of  an  IHA  to  CALTRANS  for  the  taking 
of  marine  mammals  incidental  to  the 
activity,  and  because  an  IHA  to 
CALTRANS  does  not  authorize  the 
CALTRANS*  activity  as  such 
authorization  is  not  within  the 
jurisdiction  of  the  Secretary  of 
Commerce,  comments  that  were 
submitted  regarding  subjects  other  than 
marine  mammals,  such  as  water  quality 
concerns,  have  not  been  addressed  in 
this  document. 

Activity  Concerns 

Comment  1 :  The  Conunission  notes 
that  the  Federal  Register  notice  does  not 
address  noise  and  other  issues 
associated  with  destruction  and  removal 
of  existing  structures.  The  Commission 
recommends  that  NMFS  consult  with 
the  applicant  regarding  any  planned 
demolition  activities,  and  provide 
authorization  for  potential  takings  ijf 
marine  mammals  that  may  occur  as  a 
result  of  such  activities. 


Response:  Bridge  demolition  activities 
will  not  take  place  until  after 
completion  of  construction  of  the  new 
span.  Those  issues  will  be  addressed  in 
a  future  incidental  take  application  and 
potential  authorization  action.  As 
mentioned,  this  activity  will  take 
several  years  to  complete.  During  this 
IHA,  CALTRANS  expects  to  conduct  the 
following  activities:  (1)  Complete 
construction  of  eastbound  pier  E7  (in 
cofferdam),  (2)  construct  eastbound  pier 
E6  (using  bubble  curtain),  (3)  start 
westbound  Pier  16E  (in  cofferdam).  (4) 
complete  westbound  pier  7E  (in 
cofferdam),  (5)  start  constructicHi 
westbound  pier  6E  (in  bubble  curtain), 
and  (6)  possibly  begin  construction  on 
pier  E2.  Presumably  under  a  new  IHA 
issued  around  October.  2004, 
CALTRANS  will  continue  work  on 
westbound  piers  El6  through  E7  (in 
cofferdams)  and  E6  through  E3  (using 
bubble  curtains). 

Comment  2:  CALTRANS  notes  several 
minor  technical  corrections  to  the 
proposed  authorization  dociunent. 
These  corrections  include  that  the  31- 
millisecond  (ms)  time  frame  should  be 
354ns. 

Response:  NMFS  has  made  several 
minor  recommended  changes  as 
appropriate  in  this  document  without 
further  reference.  Use  of  the  35-ms  time 
frame  will  allow  CALTRANS  to  monitor 
sound  with  standard  noise-meters  with 
"real-time"  results.  Otherwise, 
GAITRANS  notes,  it  would  need  to  post- 
process  the  data.  From  the  calibrated 
audio  tapes  made  during  the  PIDP,  the 
31-ms  (1.32-sec)  RMS  level  of  a  pile 
strike  was  originally  measured  and 
found  tp  be  the  same  as  the  impulse  (35 
ms).  There  was  zero  dB  difference 
between  the  31-ms  impulse  RMS  from 
the  35-ms  sound  level  meter  and  that 
measured  with  the  31&ndash;ms  RMS 
time  constant.  The  35ndash;ms  rise-time 
constant  has  been  adopted  in  national 
and  international  standards  as  design 
goals  for  measurements  of  impulse 
sound  level,  the  "RMS"  Impulse  (Harris, 
n.d.).  Based  on  the  data  collected  for  the 
PIDP,  averaging  over  35  ms  is  a 
conservative  measure  of  the  maximum 
RMS  SPL  with  respect  to  the  Greenridge 
analysis  (Greenridge,  Appendix  G  in 
lUingworth  and  Rodkin,  2002)  for  pile 
ID  at  103  m  (338  ft)  distant  and  6  m  (20 
ft)  deep  the  Greenridge-measured  SPL  is 
195  dB,  and  the  RMS  impulse  (31  and 
35  ms)  is  196  dB. 

Marine  Mammal  Impact  Concerns 

Comment  3:  CALTRANS  questioned 
the  statement  made  by  NMFS  in  the 
proposed  authorization  notice  that  both 
permanent  in-Bay  pile  driving  and  pile 
driving  on  YBI  has  the  potential  to 
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harass  harbor  seals.  CALTRANS  notes 
that  lancl-based  pile  driving  will  involve 
hammers  with  less  than  100  kj  of 
energy.  CALTRANS  believes  that 
marine  mammals  are  unlikely  to  be 
harassed  by  land-based  pile  driving  and 
therefore,  monitoring  should  apply  only 
to  in-Bay  pile  driving. 

Response:  NMFS  agrees.  During  site 
visits,  NMFS  noted  that  a  large  hill 
(Yerba  Buena  Hill)  was  located  between 
the  YBI  construction  site  and  the  YBI 
haulout.  Therefore,  with  the 
combination  of  this  permanent  acoustic 
barrier  and  the  low  energy  level  for  this 
pile  driving  activity,  no  impacts  are 
anticipated  at  the  YBI  haulout  and 
therefore  monitoring  by  the  SF-OBB 
monitoring  team  is  not  warranted. 

However,  the  YBI  haulout  has  been  a 
pinniped  control  site  for  the  monitoring 
program  under  CALTRANS'  IHA  for  the 
Richmond  San  Rafael  Bridge  (see  67  PR 
61323,  September  30,  2002)  for  several 
years.  Therefore  this  site  will  continue 
to  be  monitored  by  CALTRANS  and  any 
changes  in  harbor  seal  activity  will  be 
noted. 

Comment  4:  CG&amp;S  states  that  the 
source  level  of  acoustic  wave  energy 
that  will  be  generated  in  the  water  of 
SFB  will  be  approximately  265  dB,  and 
possibly  greater.  CG&S  also  states,  that 
instantaneous  lethal  effects  (ruptxiring  of 
internal  organs  such  as  eyes  and  swim 
bladders)  for  aquatic  organisms  are  well 
documented  for  energy  levels  of  204  dB, 
with  delayed  lethal  effects  occurring 
with  energy  levels  down  to  180  dB,  and 
sub-lethal  effects  beginning  as  low  as 
170  dB. 

Response:  The  PIDP  had  a  measured 
pile-driver  energy  of  900  kJ  with  a 
measured  underwater  peak  pressure  of 
207  dB  (re  1  uPa)  at  a  distance  of  103 
m  (338  ft)  and  191  dB  at  a  distance  of 
358  m  (1174.5  ft).  Greene  (2001) 
corrected  for  the  larger  hammer  size 
expected  to  be  used  at  SF-OBB  and 
calculated  excess  attenuation  of 
approximately  30  dB  per  tenfold 
increase  in  distance  and,  after  applying 
the  spreading  loss  formula,  estimated 
that  the  pile  driving  source  level  (at  1 
m  (3.3  ft))  would  be  268.5  dB  (re  1 
microPa)  for  the  1,700  kJ  hammer.  This 
30-dB  level  is  close  to  the  ZA-dB 
change  observed  at  a  Hong  Kong 
refueling  facility. 

However,  the  estimated  268.5  dB  (re 
1  microPa]  for  the  1700  kJ  hammer  is 
made  by  taking  measurements  made  in 
the  far-field  and  extrapolating  those 
measurements  to  the  near-field. 
Estimating  a  source  level  fit>m  the  far- 
field  assiunes  that  the  sound  emanates 
from  a  single  point,  and  that  the  level 
reported  is  measured  1  m  (3  ft)  from  that 
point.  This  method  is  useful  for 


comparii  g  sound  sources  against  each 
other.  Ho  ivever,  the  1700-kJ  hammer  is 
not  a  poll  tt  source;  there  is  no 
hypothetical  location  one  meter  fitim  it 
where  measurements  could  be  made. 
Because  if  the  dispersed  nature  of  the 
soimd,  thje  procedure  used  in  estimating 
a  source  level  fi-om  the  far-field  gives  a 
poor  preqiction  of  the  levels  an  animal 
could  actually  receive  in  the  near-field. 
Near-field  received  levels  are  expected 
to  be  con  liderably  less  than  the  far-field 
estimates  predict. 

Based  on  a  formula  provided  by 
Greenridie  Sciences,  CALTRANS  has 
made  a  n  ugh  extrapolation  of  the 
measures  lents  made  in  the  farfield  back 
to  1  m  (3. 3  ft)  that  would  put  the  source 
level  at  about  233  dB  re  1  microPascal 
and  an  unmitigated  underwater  SPL  for 
the  1700kJ  hammer  to  the  190-dB 
isopleth  ^  estimated  to  be 
approxintetely  100  m  (328  ft).  This  190- 
dB  isopleth  is  where  current  NMFS 
policy  conservatively  holds  that  onset  of 
Level  A  narassment  occurs  for 
pinniped^.  Therefore,  to  the  extent 
practicable,  activities  should  avoid 
exposing  pinnipeds  to  sound  pressure 
levels  ex<  eeding  this  value  in  order  to 
limit  Lev  t\  A  harassment  (injury).  This 
does  not  nean  that  pinnipeds  would  be 
injured  al  the  190-dB  isopleth  distance, 
only  that  the  190-dB  SPL  is  the  point 
above  wh  ich  some  potentially  serious 
problems  in  the  hearing  capability  of 
marine  a  ammals  could  start  to  occur. 
We  note  tiat  the  190  dB  (re  1  uPa  (mis)) 
criterion  ivas  established  as  an  interim 
criterion  that  is  still  evolving.  Newer 
informatibn  indicates  that  190  dB  is 

conservative  and  that  Level  A 
t  is  unlikely  to  occur  at  that 


extremel 
harassmi 
level. 
Also 


S  does  not  concur  with  the 
commentfer  that  SPLs  of  180  to  204  dB 
would  ne  cessarily  result  in  lethal  effects 
for  fish.  £  tudies  suggest  that  intense 
soimd  mi  y  result  in  damage  to  the 
sensory  I  air  cells  in  the  ears  of  fish. 
Hastings  ?t  al.  (1995,  1996)  studied  the 
effects  of  intense  sound  stimulation  on 
the  inner  ear  and  lateral  line  of  the  oscar 
{Astronoi  us  ocellatus)  and  Cox  et 
ay.(1986a  1986b,  1987)  exposed 
goldfish  I  Carassius  auratus)  to  pure 
tones  at :  50  and  500  Hz  at  204  and  197 
dB,  respectively.  They  found  some 
indications  of  sensory  hair  cell  damage. 
Enger  (IS  81)  determined  that  some 
ciliary  bi  ndles  (the  sensory  part  of  the 
hair  cell)  on  sensory  cells  of  the  inner 
ear  of  thel  cod  [Gadus  morhua)  were 
destroye<  when  exposed  to  sounds  at 
several  fc  squencies  from  50  to  400  Hz  at 
180  dB  fc  r  l&ndash;5  hours.  In 
reviewin  ;  the  results  of  their  study  and 
that  of  th  3  previous  studies,  Hastings  et 
a7.(1996)  suggested  that  sounds  90  to 


140  dB  above  a  fish's  hearing  threshold 
may  potentially  injure  the  inner  ear  of 
a  fish.  This  su^estion  was  supported  in 
the  findings  of  Enger  (1981)  in  which 
injury  occurred  only  when  the  stimultis 
was  100  to  110  dB  above  threshold  at 
200  to  250  Hz  for  the  cod.  Hastings  et 
al.  (1996)  derived  the  values  of  90  to  140 
dB  above  threshold  by  examining  the 
sound  levels  that  caused  minimal  injury 
in  the  oscar,  and  then  hypothesizing 
that  extensive  injury  would  require 
more  enei;^.  They  conservatively 
suggest  that  received  levels  (RLs)  of  200 
dB  to  240  dB  would  potentially  cause 
damage  to  sensory  hair  cells  in  non- 
hearing  specialist  fishes.  Calculations 
for  hearing  specialist  fish  using  the 
Hastings  (1996)  values  (i.e.,  90  to  140  dB 
above  threshold)  conservatively  indicate 
RLs  of  140  to  190  dB  continuously  for 
at  least  one  hour  would  be  necessary  to 
induce  hearing  danage.  Also  Hastings  et 
al.  (1995)  showed  that  the  oscars 
recovered  within  1  day,  suggesting  that 
the  impairment  was  not  permanent. 

In  addition,  the  primary  potential  for 
non-auditory  impact  to  fishes  would  be 
resonance  of  fish  swim  bladders. 
Studies  show  that  the  resonant 
frequency  of  the  swim  bladder  is 
considerably  above  the  frequency  of  best 
hearing.  It  is  not  expected,  therefore, 
that  resonance  Of  the  swim  bladder 
would  play  a  significant  role  in 
response  to  low-frequency  soimd, 
especially  since  only  larger  fish  would 
have  swim  bladders  large  enough  to 
resonate.  While  NMFS  does  not  believe 
the  evidence  supports  a  finding  that 
instantaneous  lethal  effects  are  likely  for 
ener^  levels  of  180  to  204  dB,  it  does 
believe  that  mitigation  measiu^s 
implemented  to  reduce  the  impacts  to 
marine  mammals  and  threatened/ 
endangered  species  will  have  benefits 
for  other  marine  life  as  well. 

Mitigation  Concerns 

Comment  5:  The  Commission  believes 
that  NMFS'  preliminary  determinations 
are  reasonable  provided  all  reasonable 
measures  will  be  taken  to  ensure  the' 
least  practicable  adverse  impact  on 
affected  species  of  marine  mammals.  In 
that  regard,  the  Commission  notes  that 
CALTRANS  indicates  that  a  fabric 
barrier  sound  attenuation  system  proved 
effective  in  reducing  SPLs  generated 
during  the  PIDP.  It  is  oncleai  however, 
whether  this  method  will  be  employed 
during  the  proposed  pile-driving 
operations,  or,  in  the  alternative,  that 
CALTRANS  has  made  a  showing  that 
using  such  a  system  is  not  practical. 

Response:  An  explanation  of  the  PIDP 
findings  and  CALTRANS  analysis  are 
provided  here,  followed  in  later 
comments  and  responses  with 


additional  commenter  concerns  and 
NMFS  determination  on  mitigation. 
The  PIDP  study  involved  driving 
three  piles,  with  two  different  sizes  of 
hammers  and  the  use  of  two  different 
methods  of  imderwater  sound 
attenuation.  The  test  piles.  Piles  1,  2  and 
3,  were  made  of  steel  and  were  2.4  m 
(8  feet)  in  diameter.  Pile  1  was  driven 
straight  down  and  did  not  use  any 
sound  attenuation.  Pile  2  was  a  battered 
pile  angled  lh:6v  to  the  east  and  used 
an  air  bubble  curtain.  The  single-ring 
air-bubble  curtain  provided  a  curtain  of 
air  around  the  pile  to  attenuate  noise 
from  driving  activities.  Bubbles  emerged 
from  a  submerged  piping  system  that 
surrounded  the  pile  template  (used  to 
hold  the  hammer/pile  in  place).  The 
piping  system  was  comprised  of  three 
10.2&ndash;cm  (4&ndash;in)  diameter 
perforated  polyvinyl  chloride  (PVC) 
pipes  attached  to  a  steel  frame,  forming 
a  30.5-m  (lOO-ft)  diameter  octagonal 
ring.  Two  rows  of  0.1 -centimeter  (0.04- 
inch)  diameter  holes  were  drilled  into 
the  PVC  pipes.  The  bubble  curtain 
system  was  fabricated  and  assembled 
off-site,  then  transported  to  the  pile- 
driving  site  using  a  barge-mounted 
crane.  The  piping  system  ring  was  then 
submerged  to  the  Bay  floor  to  encircle 
the  pile  template.  Air  was  supplied  from 
a  1,600  ft3/min  (cfin;  45.3  m^/min) 
compressor  located  on  the  PIDP  barge. 
Though  Pile  2  was  driven  at  an  angle, 
the  bubbles  streamed  straight  up  to  the 
water  siu-face,  potentially  providing  less 
attenuation  near  the  siuiace  than  at 
greater  depths.  A  similar  system  was 
used  by  Wursig  et  al.  (2000)  for 
attenuating  noise  received  by  dolphins 
during  pile  driving  activities  for  an 
airport  expansion. 

Pile  3  was  a  battered  pile  angled  lh:6v 
to  the  west  and  was  surrounded  by  a 
proprietary  method  of  sound 
attenuation  referred  to  as  a  fabric  barrier 
system  with  an  aerating  mechanism. 
The  fabric  barrier  system  consisted  of  an 
in-water,  double-layer  fabric  curtain 
with  a  single  7.6-cm  (3-in)  diameter 
pipe  between  the  two  fabric  sheets  and 
three  7.6-cm  (3-in)  diameter  pipes 
between  the  inner  fabric  layer  and  the 
pile.  The  fabric  curtain  was  made  of 
water-permeable  material  which 
enclosed  the  pile  template.  The  top  of 
the  curtain  attached  to  the  pile  template 
at  a  level  a  few  meters  above  the  surface 
of  the  water.  The  bottom  was  attached 
with  beams  to  the  bottom  of  the 
template.  The  fabric  barrier  system  with 
aerating  mechanism  had  a  10.7-m  by 
22.9-m  (35-ft  by  75-ft)  rectangular 
footprint.  This  proprietary  fabric  barrier 
system  with  aerating  mechanism  was 
assembled  and  attached  to  the  template 
off-site.  The  template/air  bubble  and 
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falaic  barrier  was  transported  by  baige 
to  the  Pile  3  location.  Air  was  supplied 
from  the  same  1,600-cfm  compressor 
that  was.  used  on  Pile  2;  however,  air 
was  supplied  to  four  pipes  which  were 
arranged  in  a  smaller  footprint  than  for 
the  air  bubble  curtain,  thereby  providing 
a  higher  density  of  air  bubbles  around 
the  pile. 

Each  pile  was  made  up  of  four  33-m 
(108-ft)  long  sections  which  were 
driven  and  welded  together  in 
succession  until  the  full  length  of  the 
pile  was  achieved.  Two  types  of  Menke 
hydraulic  hammers  were  employed  to 
drive  the  piles;  a  small  hammer  rated  at 
500  kj,  and  a  large  hammer  rated  at 
1,700  kJ. 

Soimd  measurements  were  taken 
during  pile  driving,  and  marine 
mammals  were  monitored  at  the  project 
site  and  at  harbor  seal  haul-out  site  on 
YBI.  Problems  were  encountered  with 
the  collection  of  data  about  sound 
pressure  levels.  As  a  result,  the 
information  about  sound  pressure  levels 
that  CALTRANS  has  obtained  to  date  is 
limited.  Based  on  the  available  data,  the 
distances  to  the  190  dB  contour  for  the 
large  hammer  without  attenuation  was 
estimated  for  each  test  pile  driven.  (The 
underwater  sound  level  boundary  for 
the  pinniped  safety  zone  was  specified 
by  the  IHA  as  190  dB  re  1  mPa  RMS 
(impulse)  to  protect  piimiped  hearing). 
Field  measurements  indicated  that  this 
190  dB  re  1  microPa  RMS  (impulse) 
contour  would  be  between  100  and  350 
m  (328  and  1,148  ft)  for  the 
imattenuated  pile  (Pile  1)  and  the 
bubble  ciulain  pile  (Pile  2)  and  less  than 
100  m  (328  ft)  for  the  fabric  barrier 
system  with  aerating  mechanism  (Pile 
3). 

The  PIDP  Report  (CALTRANS,  2001) 
determined  that: 

the  air  bubble  curtain  is  effective  and 
adaptable  to  a  seafloor  with  either  a  sloping 
or  flat  bottom.  The  air  bubble  curtain  has  a 
disadvantage  in  that  fjast  currents  in  deep 
water  may  divert  the  air  bubbles  at  an  angle 
thereby  reducing  the  effectiveness  of  the 
curtain.  However,  even  with  strong  currents 
during  the  PIDP,  the  bubbles  always 
surrounded  Pile  2.  Assembly  of  the  bubble 
ring  must  typically  be  done  off-site  where 
sufficient  land  area  is  available  for 
construction.  For  repeated  use  during  the 
proposed  East  Span  Project,  this  system 
could  be  redesigned  to  better  withstand  the 
pressures  of  being  repeatedly  raised  to  the 
surface.  When  compared  to  the  fabric  barrier 
system  with  aerating  mechanism,  there 
would  be  a  larger  economy  of  scale  if  it  were 
desired  for  multiple  reuse.  The  air  bubble 
curtain  is  advantageous  in  tliat  it  does  not 
need  to  be  atUched  to  the  pile  template  itself, 
and  marine  construction  equipment  can 
easily  maneuver  around  and  over  the  site 
without  any  hindrance  from  the  air  bubble 
curtain.  Marine  construction  equipment  does 


not  appear  to  affiact  the  operation  of  the  air 
bubble  curtain.  For  reuse,  the  air  bubble 
system's  lack  of  bulk  reduces  the  deployment 
logistics  of  relocating  it  to  other  pile 
locations.  Once  deployed,  this  system 
requires  minimal  inspection.  With  easier 
deployment  maneuverability,  and  minimal 
inspection,  the  chances  for  time  consuming 
delays  would  likely  be  decreased.  For  the 
PIDP.  the  bid  cost  was  $120,000  for  one 
installation. 

The  fabric  barrier  system  with  aerating 
mechanism  would  be  most  effective  in  an 
area  where  a  flat  or  consistently  level  bottom 
exists.  Differences  in  boUom  contour  would 
result  in  a  gap  between  the  bottom  of  the     - 
curtain  and  the  seafloor  where  sound  would 
not  be  attenuated.  For  the  proposed  East 
Span  Project,  this  system  might  be 
redesigned  to  be  smaller  for  a  single  pile  or 
much  larger  for  a  whole  pier  system.  When 
compared  with  the  air  bubble  curtain,  there 
would  be  a  smaller  economy  of  scale  if  this 
system  were  designed  for  multiple  reuse. 
Designing  this  system  for  reuse  may  include 
moving  the  template  off-site,  fitting  different 
length  curtain  to  it.  and  returning  5ie  refitted 
template  back  out  to  the  project  site.  This 
could  reduce  the  possibility  of  a  gap  between 
the  bottom  of  the  curtain  and  the  sloping 
seafloor  bottom.  Costs  would  increase  if  the 
system  needed  to  be  redesigned  for  varying 
bottom  elevations.  Strain  on  the  system  &om 
currents  is  less  of  a  problem  with  this  device 
than  with  the  air  bubble  curtain  alone,  as  the 
weight  of  the  (fabric)  curtain  typically  keeps 
the  system  nearly  vertical.  For  the  PIDP,  the 
fabric  barrier  system  was  attached  to  the  pile 
template  by  the  proprietor  of  the  system.  In 
future  applications,  this  can  be  expected  to 
be  performed  off-site.  The  bulkiness  of  this 
airangement  makes  movement  to  the  project 
site  and  movement  between  piles  to  be 
driven  very  difficult.  The  first  attempt  to 
deploy  this  system  at  the  PIDP  had  to  be 
postponed  l>ecause  in  windy  weather  the 
(fabric)  curtain  and  template  effectively  acted 
as  a  sail.  The  height  of  this  system  and 
having  it  welded  to  the  template  does  not 
allow  for  easy  maneuverability  for  the  marine 
equipment.  iFor  example,  a  derrick  baige 
cannot  maneuver  over  it,  and  equipment  on 
the  barge  must  reach  over  the  barrier  to  the 
pile  being  driven.  Once  deployed,  this 
system  requires  inspection  of  the  condition 
of  the  zippers  in  the  fabric  and  the  bottom 
alignment.  Any  damage  to  the  fabric  barrier 
system  would  likely  require  removing  the 
template  and  barrier  from  the  water  to 
conduct  repairs.  This  would  cause  time- 
consuming  delays  to  the  pile  driving 
operations.  For  the  PIDP,  the  bid  plus  change 
order  cost  was  $580,000  for  one  insUllation 
at  Pile  3.  This  included  an  additional  bubble 
ring  between  the  curtain  and  the  pile,  which 
was  not  in  the  project  specifications,  but 
likely  aided  in  sound  attenuation. 

CALTRANS  believes  that  an  air 
bubble  curtain  is  preferable  to  the  fabric 
curtain  in  that  the  air  bubble  ciurtain 
does  not  need  to  be  attached  to  the  pile 
template  itself  and  the  marine 
equipment  needed  on  site  can  easily 
maneuver  around  and  over  the  site 
without  any  hindrance.  The  air  bubble 
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system  also  results  in  lower  deployment 
logistics  when  moving  it  around  to  other 
piles  to  be  driven.  Once  deployed,  the 
air  bubble  system  requires  minimal 
inspection.  With  easier  deployment, 
maneuverability,  and  minimai 
inspection,  the  chances  for  costly 
project  delays  will  be  decreased.  In 
addition,  a  fabric  barrier/air  bubble 
system  would  have  to  be  designed  to 
surroimd  the  entire  template  and  pile 
cap  (4  or  6  pile  group  of  piles  driven 
through  sleeves  in  the  pile  cap).  This 
would  require  the  use  of  larger  or  more 
compressors  to  the  extent  that  it  may 
require  multiple  barges  for  support.  This 
could  cause  significant  congestion 
around  the  footing  and  additional 
delays  related  to  installing  and  moving 
the  bubble  ciutain,  installing  the  piles, 
and  completing  construction  of  the 
footing. 

In  order  to  adjust  the  fabric  barrier/air 
bubble  system  for  the  varying 
bathymetry  in  the  Bay,  the  system 
would  have  to  be  removed  from  the  Bay 
and  reconfigiu^d  to  meet  the 
bathymetric  conditions  at  each  pier.  An 
air  bubble  curtain  will  allow  for  a 
consistent  close  fit  of  the  bottom  of  the 
curtain  to  the  bay  mud. 

A  fabric  barrier/air  bubble  system 
would  require  a  complete  redesign  and 
construction  of  a  new  system  of  false 
work  for  the  support  of  the  pile  cap- 
footing  box  due  to  the  large  lateral 
forces  that  would  be  applied  to  this 
structiu-e  by  the  flow  of  Bay  currents 
against  the  fabric.  The  placement  of  the 
fabric  barrier/air  bubble  ciirtain  can  be 
expected  to  only  be  possible  at  slack 
tides,  with  very  low  winds  due  to  the 
sail  effect  of  the  fabric  barrier.  This  too, 
will  cause  delays  in  placement  of  the 
system  and  the  driving  of  the  piles. 

As  a  result  of  this  analysis,  NMFS 
determined  that  the  air  bubble  curtain 
had  the  potential  to  provide  the  means 
for  effecting  the  least  practicable 
adverse  impact  on  the  affected  species 
and  stocks  of  marine  mammals,  but 
wanted  CALTRANS  to  provide  another 
demonstration  of  the  air  bubble 
cujlain's  effectiveness  in  water  currents 
than  was  shown  at  the  PIDP. 
Subsequent  testing  of  the  air  bubble 
curtain  has  indicated  that  it  will    - 
effectively  attenuate  sound  (see 
Response  to  Comment  6).  ' 

Comment  6:  CG&S  states  that  based 
on  the  PIDP  &ldquo;the  unconfined  air 
bubble  system  provided  little  or  no 
attenuation  of  harmful  energy  levels; 
however,  CALTRANS  is  proposing  this 
type  system  for  the  entire  East  Bay 
project.  CG&S  believes  that  the  use  of 
the  confined  air  bubble  system  with 
febric  curtain  would  not  only  reduce 
energy  levels  but  also  serve  as  a 


physical  barrier  to  exclude  (marine 
mammal]  entry  into  the  project  area. 

Response:  CALTRANS  has  proposed 
to  use  tht  air  bubble  curtain  to  construct 
eastbound  and  westbound  piers  E6 
through  t3.  CALTRANS  would  also 
construct  eastboimd  and  westbound 
piers  Eld  through  E7  (in  cofferdams,  not 
using  an  air  bubble  curtain).  Work  done 
within  cofferdams  would  use  a  5Q0-kJ 
hammer  whenever  possible,  but 
switching  to  the  1700  kj  hammer  only 
if  stiffer  s  ub-bottom  sediments  are 
encounte  'ed. 

NMFS  jelieves  that  the  PIDP  did  not 
provide  i  a  accurate  assessment  of  the 
capabilit  '  of  the  air  bubble  curtain  due 
to  the  fai  ure  to  compensate  for  the 
currents  n  the  area.  One  of  the 
problems  noted  during  the  PIDP  was 
that  the  i  ir  bubbles  did  not  completely 
enclose  t  le  piles  during  periods  with 
tidal  cunents.  As  a  result,  CALTRANS 
redesignc  d  the  air  bubble  curtain  system 
and  teste  1  that  system  in  2002  and  again 
in  2003  s )  that  the  new  design  of  the 
bubble  c\  jrtain  completely  enclosed  all 
permanent  in-water  piles/pile  groups 
during  th  B  pile  driving  process.  One 
reason  fo :  the  delay  in  issuing  this  IHA 
was  our  i  eview  of  the  redesigned  air 
bubble  curtain  to  ensure  that  marine 
mammals  would  be  protected  to  the 
greatest  e  xtent  practicable.  That  report 
was  relea  sed  on  July  23,  2003.  In 
summar}! ,  the  effectiveness  of  a  bubble 
curtain  c  )nsisting  of  two  or  more  rings 
over  the  i  ingle-bubble  curtain  used  in 
the  PIDP  for  reducing  underwater  sound 
pressures  during  marine  pile  driving 
was  asse!  sed  through  underwater  sound 
pressvire  neasurements.  This  was 
conducte  d  when  the  three  108-m  long, 
2.4  m  dia  meter  piles  driven  in  2000  as 
part  of  th  3  PIDP,  were  restruck  in 
December,  2002.  During  the 
measure!  lents,  the  bubble  curtain 
system  w  as  turned  on  and  off.  The 
restrike  i  ivolved  driving  the  piles  at 
refusal  w  ith  the  hammer  at  maximum 
energy  (1 500-1740  kJ). 

The  rei  uction  in  sound  pressiu^s 
provided!  by  the  bubble  ciutain  system 
ranged  csnsiderably.  The  direct 
reductioi  in  sound  pressures  for  piles  1 
and  2  wafe  6  to  17  dB  for  peak  pressures 
and  3  to    0  dB  for  RMS  SPLs.  Piles  1 
and  2  we  re  next  to  each  other.  SPL 
reductioi  is  at  Pile  3,  which  was  in 
shallowe  r  water,  were  over  20  dB  for 
both  pea  :  pressures  and  RMS  SPLs  on 
the  nortl  side.  However,  reductions  on 
the  soutli  side  were  much  less.  Close  to 
pile  3  on  the  south  side,  the  reductions 
were  on  i  he  order  of  5  to  7  dB.  Fiwther 
away  at  *)out  450  m  (1476  ft)  south,  the 
reductions  were  only  about  2  dB. 
Uneven  Qottom  topography  around  pile 
3,  whichicould  have  compromised  the 


bubble  curtain  performance  near  the  bay 
bottom  is  suspected  to  have  resulted  in 
lower  reductions  to  the  south. 

Analysis  of  individual  pile  strike   - 
impulses  indicates  that  the  bubble 
curtain  reduced  soimd  pressure  at  all 
measurement  positions  at  frequencies 
above  1  kPIz.  There  was  a  reduction  in 
soimd  pressiues  below  500  Hz  where 
the  bubble  curtain  worked  particularly 
well. 

Measurements  of  peak  pressures  made 
at  about  100  m  (328  ft)  were  consistent 
with  the  measiu°ements  made  during  the 
PIDP  in  2000.  Those  measurements 
were  the  basis  for  predictions  of  the 
maximimi  peak  pressures  during  the  SF- 
OBB  east  span  construction.  With  the 
exception  of  the  450  m  (1476  ft)  south 
position,  predicted  peak  pressures  used 
in  the  NMFS  October  30,  2001 
Biological  Opinion  on  the  effects  of 
construction  of  the  East  Span  of  the 
SFOBB  on  listed  species  were  lower 
than  those  measured.  At  450  m  (1476  ft] 
south,  measured  peak  pressures  were  5 
to  8  dB  higher  than  predicted. 
Conversely,  peak  pressures  at  450  m 
(1476  ft)  to  500  m  (1640  ft)  north  were 
0  to  6  dB  lower  than  predicted. 

RMS  SPLs  did  not  exceed  190  dB  at 
any  of  the  measurement  positions 
(betweeil  65  and  500  m)  when  the 
bubble  ciulain  was  operating.  SPLs  of 
180  dB  RMS  did  not  extend  out  to  the 
450  m  (1476  ft)  south  for  pile  1,  but  did 
not  exceed  172  dB  at  450  m  (1476  ft) 
north.  With  the  bubble  ciutain  off,  the 
IQO-dB  RMS  SPLs  extended  out  to 
somewhere  between  200  m  (656  ft)  to 
300  m  (984  ft)  for  piles  1  and  2,  and  less 
than  100  m  (328  ft)  for  pile  3. 

Comment  7:  On  December  17,  2001, 
CALTRANS  requested  that  the 
paragraph  in  the  proposed  authorization 
notice  regarding  barrier  systems  be 
removed  since  the  marine  pile-driving 
attenuator  system  that  will  be  installed 
by  CALTANS  is  to  protect  fish  and  is 
not  intended  to  protect  marine 
mammals. 

Response:  While  the  CALTRANS 
application  did  not  indicate  that  a 
sound-attenuating  device  would  be 
installed  during  pile  driving  at  SF-OBB, 
by  the  time  the  proposed  authorization 
notice  was  published  on  November  26, 
2001,  the  NMFS  Biological  Opinion  on 
CALTRANS'  construction  of  a 
replacement  bridge  for  the  East  Span  of 
the  SF-OBB  had  been  issued.  That 
dociunent  notes  that  "application  of  an 
air  bubble  curtain  to  attenuate  sound  is 
expected  to  restrict  th[e]  area  of  direct 
mortality  [i.e.,  for  fish],  a  radius  of 
approximately  69  meters  and  the 
proposed  monitoring  program  will 
allow  for  confirmation  of  the  bubble 
curtain's  effectiveness  "  Therefore, 
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while  NMFS  agrees  that  the  term 
"barrier  systems"  was  incorrect,  in 
accordance  with  the  Biological  Opinion, 
some  method  to  decrease  the  SPLs 
would  be  necessary  to  protect  listed  fish 
species.  In  addition,  this  would  serve  as 
a  practical  marine  mammal  mitigation 
measure.  Therefore,  the  information 
provided  in  that  paragraph  of  the 
proposed  Federal  Register  notice  has 
been  expanded  in  this  document  to 
include  NMFS  determination  on 
effective  mitigation. 

Comment  8:  CALTRANS  requests  the 
following  clarifications  be  made  if 
NMFS  intends  to  require  the  pile- 
driving  attenuator  in  the  IHA:  (1) 
although  the  attenuator  planned  for  use 
is  similar  in  concept  to  the  one  that  was 
used  in  the  PIDP,  it  will  have  a 
substantially  enhanced  performance;  (2) 
use  of  the  attenuator  is  only  for  driving 
the  large  in-Bay  piles,  not  for  the 
smaller,  temporary  in-Bay  piles  nor  for 
any  land-based  piles;  and  (3)  NMFS 
should  clarify  its  intent  (for  requiring 
the  attenuator  to  protect  marine 
mammals). 

Response:  NMFS  agrees.  In  reviewing 
the  Administrative  Record  on  this  IHA 
application,  NMFS  has  iletermined  that  ■ 
deployment  of  an  improved  air  bubble 
curtain  would  effectively  reduce 
impacts  to  marine  mammals  at  the  SF- 
OBB  to  the  lowest  level  practicable.  For 
example,  at  the  Benicia-Martinez  Bridge 
in  California  an  imconfjned  air  bubble 
curtain  system  was  developed  that  used 
vertically-stacked  air  bubble  rings  and 
large  volumes  of  air  to  reduce  sound 
pressures.  Findings  indicate  that  this 
system  resulted  in  sound  pressure 
reductions  of  19  to  33  dB  re  1 
microPascal  and  17  to  29  dB  on  an  rms 
basis.  At  most  measurement  positions, 
peak  sound  pressures  were  reduced  by 
over  22  dB  and  RMS  SPLs  were  reduced 
by  over  25  dB.  The  measurement  results 
and  discussion  can  be  found  in  the 
report  (Reyff,  2003)  which  is  available 
upon  request. 

Therefore,  as  a  result  of  the  findings 
made  during  the  PIDP  restrike  and  the 
investigation  at  the  Benicia-Martinez 
Bridge,  NMFS  has  determined  that 
CALTRANS  must  install  an  air  bubble 
curtain  for  pile  driving  for  the  in-Bay 
piles  located  at  the  SF-OBB.  Based  on 
CALTRANS  redesign,  this  air  bubble 
curtain  system  will  consist  of  concentric 
layers  of  perforated  aeration  pipes 
stacked  vertically  and  spaced  no  more 
than  five  vertical  meters  apart  in  all  tide 
conditions.  To  address,  in  part,  the  issue 
of  currents,  CALTRANS  has  determined 
that  the  number  of  layers  of  pipe  must 
be  itt  accordance  with  water  depth  at 
the  subject  pile:  0-<5  m  =  2  layers  (1263 
cfin);  5-<10  m  =  4  layers  (2526  cfin),  10- 


<15  m  =  7  layers  (4420  cftn);  15-<20  m 
"t  10  layers  (6314  cfin);  20-<25  m=  13 
layers  (8208  cfin).  The  lowest  layer  of 
perforated  aeration  pipes  must  be 
designed  to  ensure  contact  at  all  times 
and  tidal  conditions  with  the  mudline 
without  sinking  into  the  bay  mud.  Pipes 
in  any  layer  must  be.  arranged  in  a 
geometric  pattern,  which  will  allow  for 
the  pile  driving  operation  to  be 
completely  enclosed  by  bubbles  for  the 
full  depth  of  the  water  colimin  and  for 
a  radial  dimension  of  at  least  2  m  (6.6 
ft)  as  measured  from  the  outside  surface 
of  the  pile. 

To  provide  a  uniform  bubble  flux, 
each  aeration  pipe  must  have  four 
adjacent  rows  of  air  holes  along  the 
pipe.  Air  holes  must  be  1.6-mm 
diameter  air  holes  spaced  approximately 
20  mm  apart.  The  bubble  curtain  system 
will  provide  a  bubble  flux  of  at  least 
three  cubic  meters  per  minute,  per 
linear  meter  of  pipeline  in  each  layer. 
Air  holes  must  be  placed  in  4  adjacent 
rows.  The  air  bubble  curtain  system 
must  be  in  a  frame  to  facilitate  transport 
and  placement  of  the  system,  keeping 
the  aeration  pipes  stable,  and  providing 
ballast  to  counteract  the  buoyancy  of  the 
aeration  pipes  in  operation. 

Comment  9:  On  April  23,  2002, 
CALTRANS  informed  NMFS  that,  with 
some  modifications,  the  description  of 
"barrier  systems"  should  remain  in  the 
final  IHA  Federal  Register  notice  as  it 
provides  information  about  the  sound 
attenuating  device  to  be  used  during  the 
project.  CALTRANS  suggested  the 
following  language:  "The  bubble  curtain 
system  will  be  used  only  when  driving 
the  permanent  in-Bay  piles.  While  the 
bubble  curtain  is  required  specifically  as 
a  method  to  reduce  impacts  to 
endangered  and  threatened  fish  species 
in  SFB,  it  may  also  provide  some  benefit 
for  marine  mammals.  The  NMFS' 
Biological  Opinion  and  the  California 
Department  of  Fish  and  Game's  (CDFG) 
2001  Incidental  Take  Permit  also  allow 
for  the  use  of  other  equally  effective 
methods,  such  as  cofferdams,  as  an 
alternative  to  the  air  bubble  curtain 
system  to  attenuate  the  effects  of  sound 
pressure  waves  on  fish  during  driving  of 
permanent  in-Bay  piles  (NMFS  2001 ; 
CDFG,  2001).  Piers  E-16  through  E-7  for 
both  the  eastbound  and  westbound 
structures  of  the  Skyway  will  be 
surrounded  by  sheet-pile  cofferdams, 
which  will  be  dewatered  before  the  start 
of  pile-driving.  De-watered  cofferdams 
are  effective  sound  attenuation  devices. 
For  Piers  E3  through  E6  of  the  Skyway 
and  Piers  1  and  E2  of  the  Self- Anchored 
Suspension  span,  it  is  anticipated  that 
cofferdams  will  not  be  used:  therefore, 
a  bubble  curtain  will  surround  the 
piles."  » 


Response:  NMFS  agrees  and  has 
inserted  the  recommended  text  as  it 
clarifies  where  CALTRANS  is  required 
to  install  the  air  bubble  curtain  (see 
Mitigation).  It  should  be  noted  that 
NMFS  has  determined  that  installation 
of  the  redesigned  bubble  curtain 
(described  in  response  to  comment  8) 
along  with  additional  mitigation 
measures  described  later  in  this 
document  (see  Mitigation)  will  reduce 
marine  mammal  impacts  to  the  lowest 
level  practicable.  Therefore,  NMFS  has 
determined  that  the  piles  for  Piers  E3. 
E4,  E5,  and  E6  of  the  Skyway,  as  well 
as  for  Piers  1  and  E2  of  the  Self- 
Anchored  Suspension  span,  which  will 
not  be  surrounded  by  cofferdams,  must 
have  an  air  bubble  ciutain  system 
surrounding  each  pile  driven  to 
attenuate  peak  underwater  sound 
pressure  levels. 

Comment  10:  GC&S  states  that  "it 
■  appears  that  CALTRANS  has  not 
considered  the  potential  for  marine 
mammals  to  wander  into  the  project 
area  during  nocturnal  periods  of  no 
activity.  VS.  this  happens  (and  there  is  not 
a  physical  barrier  to  prevent  this),  the 
individuals  that  remain  in  the  area 
during  initial  startup  of  the  pile-driving 
activity  could  experience  death  or 
serious  bodily  injury.  The  use  of  the 
confined  air  bubble  system  (with  fabric 
curtain)  would  not  only  reduce  energy 
levels,  but  also  serve  as  a  physical 
barrier  to  exclude  entry  into  the  project 
area." 

Response:  NMFS  has  determined  that 
the  marine  mammal  monitoring 
program  will  effectively  locate  all 
piimipeds  in  the  vicinity  of  the  pile- 
driving  activity  prior  to  beginning  the 
driving  of  each  pile.  The  IHA  requires 
trained  observers  to  conduct 
observations  at  least  30  minutes  prior  to 
the  start  of  all  in-water,  permanent  pile- 
driving.  If  any  marine  mammals  are 
observed,  pile-driving  cannot  begin 
until  the  animals  leave  the  190-dB 
safety  zone  or  until  15  minutes  after  the 
animal  was  last  seen.  In  addition  to 
monitoring,  requirements  for  the 
installation  of  an  improved  air  bubble 
curtain  and  to  incorporate  "soft-start"  of 
the  hammer  will  ensure  that  no 
pinnipeds  (or  cetaceans)  will  be  injured 
or  killed  incidental  to  placement  of 
piles  at  SF-OBB. 

Comment  1 1 :  The  CG&S  and  others 
believe  that  the  MMPA  provides  NMFS 
with  the  authority  to  require 
CALTRANS  ensure  the  least  practicable 
impact  to  marine  mammals  by  the 
project. 

Response:  NMFS  agrees  and  believes 
that  requiring  CALTRANS  to  install  and 
use  the  air-bubble  curtain,  as  redesigned 
after  the  re-strike  and  described  in 
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response  to  comment  6,  will  result  in 
the  least  practicable  adverse  impact  to 
the  affected  species  or  stocks  of  seals  or 
sea  lions  that  might  be  in  the  area  prior 
to  starting  pile  driving. 

Comment  12:  CG&S  submitted 
additional  documentation  on  June  18, 
2002,  regarding  the  efficacy  of  a  gravel- 
filled  cofferdam  for  sound  attenuation. 
CG&S  concludes  that  dewatering  the 
cofferdam  by  filling  it  tvith  solid 
material  may,  at  best,  provide  little  to  no 
reduction  of  noise  levels  and  may 
actually  intensify  sound  levels  in  some 
applications,  rendering  this  technique 
ineffective  for  sound  attenuation.  The 
CG&S'  supporting  documentation 
provides  a  summary  of  the  finding:  "A 
basic  estimate  of  the  sound  propagation 
for  the  driven  pile  in  the  sand-filled 
cofferdam' is  made.  The  first  order 
calculation  for  the  geometry  presented 
indicates  about  10  dB  loss  due  to  this 
construction.  This  loss  has  reduced 
significance  when  considering  the 
potential  need  for  more  hanuner  energy 
to  drive  the  pile  through  the  sand.  The 
acoustic  conditions  could  potentially  be 
no  better  and  even  could  become 
worse." 

Response:  CALTRANS  plans  to 
construct  the  eastbound  and  westbound 
piers  El6  through  E7  in  dewatered 
cofferdams  using  a  500-kJ  hammer,  not 
a  1,700-kJ  hammer  unleS's  resistence  is 
met.  However,  as  detailed  in 
CALTRANS  (2002b),  the  cofferdam  is 
not  simply  dewatered  and  filled  with 
sand.  Instead,  the  bottom  is  dredged,  a 
-base-rock  blanket  is  placed  on  the 
bottom  of  the  cofferdam  and  a  pile  cap 
is  placed  in  the  cofferdam.  After  the 
cofferdam  is  dewatered  to  the  extent 
4>racticable,  the  battered  piles  are  driven 
through  sleeves  in  the  pile  cap,  not 
through  the  sand  or  rock  (except  for  the 
1.5  m  (4.9  ft)  of  base  rock  under  the  pile 
cap).  Figure  2-3  of  CALTRANS  (2002b) 
provides  a  good  illustration  of  the 
expected  decoupling  of  the  airborne 
sounds  from  the  pile  driver  into  the 
water  column  when  pile  driving  is 
conducted  in  the  relatively  shallow 
water  between  piers  El6  and  E7. 
Essentially,  it  does  not  matter  even  if 
there  is  water  between  the  voids  of  the 
rock  fill  inside  the  cofferdam  during 
pile  driving.  This  is  because  the  rock  fill 
starts  at  the  mudline  and  continues 
down  to  the  bottom  of  the  excavated 
coffer  cell.  Therefore,  little  or  no  energy 
Is  transmitted  to  the  Bay  water  through 
-  the  locking  fill  or  the  water  in  the  voids 
of  the  locking  fill.  The  pile  is  not 
surroimded  by  Bay  waters  and  little  or 
no  energy  is  transmitted  to  the  Bay 
waters.  As  a  result,  NMFS  has 
concluded  that  the  use  of  cofferdams  is 
an  effective  method  to  reduce  the  sound 


pressure  level  of  pile  driving  into  the 
water  en'  riroimient. 

Comm  int  i  5;  CALTRANS  comments 
that  the  i  estriction  on  start-up  of  pile 
driving  xi  ntil  marine  mammals  have 
moved  o  it  of  the  area  should  be  revised 
to  incluc  B  an  alternative  of  a  time 
period  o:  15  minutes.  CALTRANS  is 
concemad  that  costly  delays  of  up  to 
$38,000/  lour  could  result  from  a  delay. 

Respoi  se:  Both  the  proposed  and 
final  doc  iments  make  clear  that  pile 
driving  c  uinot  begin  until  marine 
mammal ;  have  left  the  respective  safety 
zone  for  heir  appropriate  taxa,  no 
matter  h«  w  long  the  period.  This  is 
appropri  ite  since  C\LTRANS  did  not 
request  t  te  taking  of  marine  mammals 
by  Level  A  harassment,  which  becomes 
a  potenti  il  means  of  take  if  animals  are 
still  with  in  the  safety  zone  when  pile 
driving  c  immencesT  However,  as  noted 
in  the  IH  \,  if  an  animal  dives  below  the 
water  sui  face  and  does  not  reappear 
within  ti  e  safety  zone  within  15 
minutes,  then  the  animal  may  be 
presumef  to  have  left  the  safety  zone 
and  pile  driving  can  begin.  If  the 
presence  of  seals  or  California  sea  lions 
within  th  e  safety  zone  seriously 
compron  ises  CALTRANS'  activity, 
CALTRA  MS  will  need  to  contact  the 
Regional  Administrator,  NMFS,  for 
approprii  ite  resolution. 

Monitorii  \g  and  Reporting  Concerns 

Commknt  14;  CALTRANS  proposed 
that  appipval  of  a  monitoring  plan  prior 
to  any  co  astruction  activity  would 
unnecess  arily  delay  construction  of  the 
first  proj(  ct-related  activity,  a  fill 
surchargi  ( contract  on  land  and  in 
intertidai  sand  flats  at  the  Oakland 
Touchdo  /vn,  which  is  scheduled  to  start 
before  the  IHA  is  issued.  This  contract 
would  ba  delayed  if  this  requirement 
were  to  r  ;main  in  place.  CALTRANS 
notes  tha ;  such  a  plan  was  not  required 
in  advani  :e  of  the  IHA  for  the  PIDP. 

Respoi  se:  The  fill  contract  wgrk  is  on 
land  and  in  intertidai  sand  flats  at  the 
Oakland  Touchdown  and  is  therefore 
not  expei  ted  to  have  a  potential  for 
marine  n  ammal  harassment.  Since  this 
work  dot  s  not  include  any  pile-driving 
and  the  I  >cation  of  the  work  is  far  from 
the  YBI 1  aulout  site,  it  was  proper  for 
CALTRA  MS  to  proceed  with  this  work 
prior  to  i  isuance  of  an  IHA.  Work  began 
in  early  I  larch,  2002  and  included 
monitori  ig  for  herring  spawn  in  the  area 
five  time !  a  week  for  about  6  weeks  (late 
February  through  March).  No  seals  were 
observed  during  monitoring. 

CALTI ANS  submitted  a  site-specific 
monitori  ig  plan  to  NMFS  for  review  in 
May,  20C  2.  That  plan  has  been  reviewed 
by  NMFS  and  is  discussed  in  more 
detail  in  this  document.  The  monitoring 


program  associated  with  the  PIDP  was 
contained  in  the  CALTRANS 
application  for  an  IHA;  a  separate  report 
was  not  necessary  to  establish  the 
monitoring  requirements  contained  in 
the  IHA. 

Comment  15:  CALTRANS  notes  that 
the  proposed  authorization  notice 
proposes  safety  zone  monitoring  before 
the  entire  East  Span  Project  begins.  This 
is  not  feasible  since  the  safety  zones  are 
located  around  specific  pile  sites. 
CALTRANS  proposes  baseline 
monitoring  of  the  general  project  areas 
rather  than  monitoring  safety  zones  for 
which  locations  will  not  have  been 
defined  by  then.  The  fill  surcharge 
contract  (see  previous  comment)  is 
scheduled  to  begin  construction  before 
the  marine  mammal  monitoring  will 
take  place.  The  nature  of  this  work  and 
its  distance  from  marine  mammal 
haulouts  and  foraging  areas  suggests 
that  this  work  will  not  result  in  the 
harassment  of  marine  mammals. 
CALTRANS  therefore  proposes  to  begin 
baseline  monitoring  14  days  prior  to 
construction  of  the  second  project 
contract,  the  Skyway  contract,  which 
will  involve  pile  driving  and  other 
major  in-Bay  construction  activities. 
CALTRANS  believes  that  this  will  meet 
the  intent  of  this  requirement  to  collect 
background  data  about  marine  mammal 
behavior  prior  to  the  beginning  of 
construction  work  that  has  the  potential 
to  incidentally  harass  marine  mammals.  ' 

Response:  NMFS  concvurs.  A  detailed 
description  of  the  visual  monitoring 
program  recommended  by  CALTANS 
and  accepted  by  NMFS  is  provided  later 
in  this  document  (see  Monitoring). 

Comment  16:  CALTRANS 
recommends  that  in  several  places  in 
the  proposed  authorization  notice, 
NMFS  substitute  "permanent  in-Bay 
pile-driving"  in  place  of  "all  pile 
driving"  since  only  in-Bay  pile  driving 
will  be  monitored  by  marine  mammal 
observers. 

Response:  While  NMFS  agrees  to  the 
modification,  it  must  point  out  that  in- 
Bay,  land-based,  and  temporary  pile 
driving  activities  all  have  some 
monitoring  associated  with  it.  However, 
only  the  in-Bay  pile  driving  has  the 
requirement  for  monitoring  dtiring  all 
pile-driving  activities. 

Comment  17:  CALTRANS 
recommends  that,  similar  to  the  PIDP 
monitoring,  monitoring  be  required  for 
a  minimum  of  30  minutes  prior  to  the 
initiation  of  each  pile-driving  episode. 
Also,  CALTRANS  recommends  having 
one  team  of  observers  to  observe  the 
safety  zone  at  each  in-Bay  pile-driving 
site.  Therefore,  multiple  teams  would  be 
required  if  pile  driving  is  occurring  at 
multiple  sites  at  any  one  time. 


Response:  NMFS  agrees,  noting  that 
these  proposed  requirements  were  also 
contained  in  CALTRANS  May,  2002 
monitoring  plan. 

Comment  18:  CALTRANS  notes  that 
no  offsite  monitoring  sites  {i.e.  haul- 
outs)  offer  comparable  conditions  for 
use  as  a  control  site.  Mowry  Slough,  for 
example,  is  quite  different  from  the  YBI 
haul-out  as  it  is  a  pupping  site,  is 
located  in  a  different  environment,  and 
has  far  less  ambient  human  disturbance. 
If  it  is  included  as  a  comparison  site, 
CALTRANS  proposes  that  the  frequency 
of  monitoring  at  YBI  be  conducted  twice 
a  week  during  driving  permanent  in-Bay 
piles. 

Response:  In  order  to  evaluate 
whether  harbor  seals  use  alternative 
hauling-out  areas  as  a  result  of 
construction  work  at  SF-OBB, 
CALTRANS  is  required  to  monitor  at 
least  one  additional  harbor  seal  haul-out 
within  the  Bay.  Since  Mowry  Slough 
has  been  designated  as  a  control  site  for 
the  Richmond-San  Rafael  Bridge  seismic 
retrofit  work,  NMFS  recommends  that 
this  site  continue  to  be  monitored  using 
the  same  protocol  designed  by 
researchers  for  that  project. 

Comment  19:  CALTRANS  notes  that 
land-based  pile  driving  will  involve 
hammer  energy  less  than  100  kj  and 
believes  that  marine  mammals  are  not 
likely  to  be  harassed  by  land-based  pile 
driving.  Therefore,  CALTRANS  believes 
that  monitoring  should  apply  only  to  in- 
Bay  pile  driving. 

Response:  The  piles  on  YBI  for 
construction  of  the  YBI  Transition 
structures  are  on  the  northeastern  side 
of  YBI  and  will  be  conventional  steel- 
driven  piles  requiring  hammer  energy 
levels  less  than  100  kJ.  With  each  pile 
requfring  about  30  minutes  of  driving 
time,  the  2,950  piles  will  require  about 
1,500  hours  at  YBI.  However,  the  YBI 
harbor  seal  haul-out  site  is  located  about 
450  m  (1,476  ft)  from  the  closest 
planned  piledriving  activity  and  is 
separated  from  the  activity  by  a  Icu^e 
hill.  Therefore,  monitoring  is  . 
unnecessary  for  this  land-based  pile- 
driving  but  monitoring  will  be 
conducted  by  the  bi-weekly  monitoring 
team  from  the  Richmond  Bridge  project. 

Comment  20:  The  Commission 
believes  that  NMFS'  preliminary 
determinations  are  reasonable  provided 
that  the  visual  monitoring  of  the  safety 
zone  to  be  conducted  prior  to  and 
diuing  pile  driving  operations  is 
adequate  to  detect  all  marine  mammals 
within  the  safety  zone.  According  to 
CALTRANS,  since  pile  driving  is 
scheduled  to  occur  boxa  7  a.m.  to  7 
p.m.,  visual  monitoring  in  the  late 
afternoon  and  early  evening  would  be 
compromised  during  the  winter  months. 
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The  Commission  recommends  that  this 
issue  should  be  addressed  in 
CALTRANS'  detailed  marine  mammal 
monitoring  plan  to  ensure  that  visual 
monitoring  is  effective  diuing  all 
periods  in  which  pile  driving  activities 
are  conducted. 

Response:  On  December  13,  2001,  and 
April  23,  2002,  CALTRANS  notified 
NMFS  that  there  was  a  discrepancy 
between  the  time  period  for  pile  driving 
activities  in  the  IHA  application  and  the 
construction  specifications  and  that  the 
time  period  provided  in  the  IHA 
application  was  not  accurate.  The 
construction  specification  states: 
&ldquo;No  pile-driving  activities  are  to 
be  conducted  between  the  hours  of  8 
p.m.  and  7  a.m.  Therefore,  CALTRANS 
requested  the  change  be  made  in  this 
document.  In  addition,  CALTRANS 
clarified,  on  December  17,  2001,  that  he 
specification  also  states  that  if  a  pile 
driving  episode  has  started  before  8 
p.m.,  and  is  not  completed  by  that  time, 
it  can  be  finished.  Finally,  CALTRANS' 
May,  2002  Marine  Mammal  Monitoring 
Plan  notes  that  marine  mammal 
observers  will  have  night-time  infra-red 
(IR)  scopes  or  other  tools  to  conduct 
monitoring  during  low  light  conditions. 

As  noted  by  the  Commission,  night- 
time conditions  may  exist  which  will 
limit  observations.  In  addition,  IR- 
scopes  have  indicated  limited 
usefulness.  Marine  manunal  observers 
in  other  activities  recently  have 
employed  Bushnell/ITT  F5000 
binocular  night-vision  devices  (NVDs) 
(Lawson,  2000).  Therefore,  NMFS 
recommends  that  NVDs  be  available  for 
use  by  each  team  as  needed  and,  if  not, 
additional  work  site  lighting  be 
provided  to  enhance  visibility  whenever 
NVD-trained  observers  are  not  available. 
It  should  be  recognized  that  the  safety 
zone  needs  to  be  visible  only  during  the 
30-minute  period  prior  to  the  start  of 
driving  a  pile  segment,  not  at  other 
times. 

Visual  monitoring  has  two  pin-poses: 
(1)  to  monitor  the  safety  zone,  and  (2) 
to  conduct  marine  mammal  behavioral 
observations.  Since  pile  driving, 
whether  a  single  pile  or  a  segment  of  a 
pile,  caimot  be  stopped  once  started 
until  the  pile  reaches  its  predetermined 
depth,  and  because  sufficient 
opportunities  exist  during  daylight 
period  to  make  behavioral  observations, 
stopping  pile  driving  during  periods  of 
darlaiess  (or  fog)  is  not  warranted, 
provided  the  entire  safety  zone  can  be 
effectively  monitored  for  the  entire 
30&ndash;minute  period  prior  to  startup 
of  each  pile  segment  being  driven. 
Therefore,  NMFS  is  requiring 
CALTRANS  to  conduct  monitoring  and 
detailed  reporting  on  activities  during 


periods  of  darkness.  NMFS  will  review 
this  information  prior  to  processing  any 
subsequent  requests  for  renewal  of  this 
IHA  to  determine  if  additional 
mitigation  measiu-es  are  necessary. 

MMPA  Concerns 

Comment  21 :  The  Commission 
believes  that,  in  situations  where  a 
temporary  threshold  shift  (TTS)  may 
lead  to  biologically  significant  behavior 
effects  (e.g.,  an  increased  risk  of  natural 
predation  or  ship  strikes),  the  activity 
should  be  considered  as  having  a 
potential  for  injury  (Level  A 
harassment). 

Response:  NMFS  has  addressed  the 
issue  of  second  order  impact  assessment 
in  several  previous  small  take 
authorizations,  and  without  new 
scientific  documentation  on  this  issue,  a 
detailed  response  is  not  warranted  here. 
For  reviewers  interested  in  this 
discussion,  refer  to  the  small  take 
authorizations  for  the  USS  WINSTON  S. 
CHURCHILL  shock  trial  (66  FR  22450. 
May  4,  2001)  and  the  Surveillance 
Towed  Array  Sensor  System  Low 
Frequency  Active  sonar  (67  FR  46712, 
July  16,  2002). 

Comment  22:  The  Commission 
believes  that  an  across-the-board 
reclassification  of  TTS  from  Level  A 
harassment  to  Level  B  harassment  raises 
questions  both  in  terms  of  the  activities 
that  involve  the  potential  for  repeated 
TTS  harassment  and,  in  general, 
cumulative  effects. 

Response:  First,  whether  TTS  is  Level 
B  harassment  or  Level  A  harassment  is 
irrelevant  for  this  IHA  since  mitigation 
and  monitoring  requirements  under  the 
IHA  should  prevent  TTS.  While  there  is 
some  recent  published  research  to  the 
contrary,  the  general  state  of  knowledge 
indicates  that  a  permanent  shift  in 
hearing  threshold  (PTS)  can  occur  with 
repeated  exposures  of  TTS  without 
allowing  animals  to  completely  recover. 
However,  in  order  for  this  to  occur,  the 
marine  mammal  would  need  to  remain 
within  a  safety  zone  and  not  be  detected 
by  the  marine  manunal  observer  team 
for  a  significant  period  of  time  in  order 
to  incur  repeated  TTS  sufficient  to 
result  in  PTS  injury  from  pile-driving 
source.  Therefore,  NMFS  believes  that, 
considering  the  previously  observed 
behavior  of  piimipeds  in  the  vicinity  of 
the  PIDP,  the  monitoring  and  mitigation 
measures  imposed  and  the  transitory 
nature  of  those  marine  mammal  species 
likely  to  be  impacted,  it  would  be  very 
unlikely  a  marine  mammal  would  incur 
a  ITS  impairment  and  virtually 
impossible  for  a  marine  mammal  to 
incUr  a  PTS  injury.  For  proposed 
authorizations  other  than  SF-OBB, 
NMFS  will  review  each  of  these  as 
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appropriate  to  determine  whether  there 
is  a  significant  potential  for  TTS  and 
whether  that  impact  could  lead  to  PTS. 

Other  Concerns 

Comment  23:  One  commenter  asked 
what  in~air  noise  mitigation  was 
recommended. 

Response:  Previously  (see  68  FR 
52332,  September  2,  2003),  NfMFS 
determined  that  Level  B  distiurbance  in 
the  air  for  California  sea  lions  and 
northern  elephant  seals  began  at 
approximately  100  dBA,  and  for  Pacific 
harbor  seals  at  approximately  90  dBA. 
Based  on  airborne  measurements  made 
during  the  PIDP,"  airborne  SPLs  will  be 
significantly  below  these  levels  within 
the  safety  zones  that  have  been 
established  imder  this  IHA  in  order  to 
prevent  injury.  Therefore,  NMFS  does 
not  believe  that  in-air  noise  mitigation 
measures  are  needed  to  protect 
pinnipeds  from  injury.  In  addition, 
airborne  acoustic  measurements  will  be 
made  diuing  this  IHA  to  determine 
whether  Level  B  harassment  is 
occurring  on  the  nearest  pinniped  ' 
haulout. 

Descriptioii  of  the  Marine  Mammals 
Potentially  A£fiected  by  the  Activity 

General  information  on  California  sea 
lions,  Pacific  harbor  seals,  gray  whales 
and  other  marine  mammal  species 
found  in  California  waters  can  be  found 
in  Caretta  et  a].  (2002,  2001),  which  are 
available  at  the  following  URL:  http:// 

www.nmfs.noaa.gov/prot res/PR2/ 

Stock^Assessment Program/ 

sars.html.  Refer  to  those  documents  for 
information  on  these  species.  The 
marine  mammals  most  likely  to  be 
found  in  the  SF-OBB  area  are  the 
California  sea  lion  and  Pacific  harbor 
seal.  From  December  through  May  gray 
whales  may  also  be  present  in  the  SF- 
OBB  area. 

California  Sea  Lions    -_ 

While  there  is  evidence  that 
California  sea  lions  historically  used  the 
Bay,  they  are  rarely  observed  hauled  out 
in  the  Bay  (Bauer,  1999).  However,  since 
at  least  1987,  Sea  lions  have  been 
observed  occupying  the  docks  near  Pier 
39  in  San  Francisco,  approximately  5.7 
km  (3.5  mi)  from  the  project  site.  Pier 
39  has  now  become  a  regular  haul-out 
site  for  California  sea  lions.  Currently, 
no  other  California  sea  lion  haul-out 
sites  have  bemi  identified  in  the  Bay. 
Approximately  85  percent  of  the 
animals  hauled  out  at  the  Pier  39  site 
are  males,  and  no  pupping  has  been 
observed  at  this  site  or  any  other  site  in 
the  Bay  (Lander  pers.  comm.  to 
CALTRANS,  1999). 


The  ni  imber  of  California  sea  lions 
hauled  o  ut  at  Pier  39  ranged  from  63  to 
737  in  li98  and  from  5  to  906  in  1997 
(Marine  Mammal  Center,  Sausalito 
data).  Fo  r  both  years,  the  lows  occurred 
in  June  a  nd  the  highs  occurred  in 
August,  n  October  1999,  831  sea  lions 
were  obs  erved  on  K  dock  at  Pier  39.  The 
trend  in  mnual  movement  is  for  sea 
lions  to  f  rst  appear  at  the  site  after 
returning  from  the  Channel  Islands 
breedingj  area  (over  483  km  or  300  mi  to 
the  sou^west)  at  the  beginning  of 
August  (Bauer,  1999).  Aroimd  late 
winter,  ^e  sea  lions  travel  south  to  the 
breeding  grounds,  and  numbers  at  the 
Bay  haulj-out  site  decline.  The  lowest 
numbers  of  sea  lions  at  the  Pier  39  haul- 
out  are  u  sually  observed  from  May 
through  uly.  However,  the  number  of 
sea  lions  at  the  haul-out  site  fluctuates 
quite  a  b  t  throughout  the  year  and  even 
from  one  week  to  the  next.  For  example, 
in  Jime  c  f  1998,  a  maximum  of  574  sea 
lions  wai ;  observed  on  June  7"^  while  a 
low  coui  t  of  63  was  observed  on  June 
25th  (La]  ider  pers.  comm.  to 
CALTRy^  NS,  1999). 

While  ittle  information  is  available 
on  the  fa  'aging  patterns  of  California  sea 
lions  in  ne  Bay,  individual  sea  lions 
have  bee^  observed  feeding  in  the 
shipping  channel  to  the  south  of  YBI  on 
a  fairly  regular  basis  (Grigg  pers.  comm. 
to  CALTRANS,  1999).  Foraging  by  sea 
lions  thai  utilize  the  Pier  39  haul-out 
site  primarily  occurs  in  the  Bay,  where 
they  feed  on  prey  items  such  as  Pacific 
herring,  tiorthem  anchovy  and  sardines 
(Hanni, :  995). 

Pacific  t  arbor  Seals 

Pacific  harbor  seals  are  the  only 
species  c  f  marine  mammal  that  breed 
and  bear  young  in  the  Bay  (Howorth  and 
Abbott,  1  999).  There  are  12  haul-out 
sites  anc  rookeries  in  the  Bay  and  of 
those,  oi  ly  eight  are  used  by  more  than 
a  few  an  mals  at  a  time.  Only  three  sites 
in  the  Ba  y  are  regularly  used  by  more 
than  40  larbor  seals  at  any  one  time; 
these  arej  Mowry'  Slough,  located  in  the 
South  Bay,  YBI,  and  Castro  Rocks, 
located  i  i  the  Central  Bay  (Spencer, 
1997).  T  le  three  closest  haul-out  sites  to 
the  proje  ct  location  are  at  YBI,  Angel 
Island,  aj  id  Castro  Rocks.  A  recent  aerial 
harbor  s<  al  count,  conducted  by  D. 
Hanan  o  the  California  Department  of 
Fish  and  Game,  found  477  individuals 
in  the  Ba  y  (Greene,  pers.  comm.  to 
CALTRfl  NS,  1999).  It  is  important  to 
note  that  not  all  harbor  seals  were 
counted,  as  some  may  have  been  under 
water  du  ring  the  survey. 

Harboi  seals  are  present  in  the  Bay 
year-roui  id  and  use  it  for  foraging, 
resting  and  reproduction.  Peaik  numbers 
of  haule(  -out  harbor  seals  vary  by  haul- 


out  site  depending  on  the  season. 
Results  of  a  study  of  39  radio-tagged 
harbor  seals  in  the  Bay  foimd  that  most 
active  diving  occurred  at  night  and  a 
majority  of  die  diving  time  was  spent  in 
seven  feeding  areas  in  the  Bay.  The  two 
feeding  areas  located  closest  to  the 
project  site  are  just  to  the  south  of  YBI 
and  north  of  Treasure  Island.  This  study 
also  found  that  the  seals  dove  for  a 
mean  time  of  0.50  minutes  to  3.33 
minutes.  Mean  siuface  intervals  or  the 
mean  time  the  seals  spent  at  the  surface 
between  dives  ranged  from  0.33  minutes 
to  1.04  minutes.  Mean  haul-out  periods 
ranged  from  80  minutes  to  24  hours 
(Harvey  and  Torok,  1994). 

Pupping  season  in  the  Bay  begins  in 
mid-March  and  continues  until  about 
mid-May.  Pups  nurse  for  orUy  4  weeks 
and  mating  begins  after  pups  are 
weaked.  In  the  Bay,  mating  occurs  from 
April  to  July  and  molting  season  is  from 
Jime  until  August  (Scho^iherr,  1995; 
Kopec  and  Harvey,  1995). 

Pacific  Harbor  Seal  Haul-Out  Sites  in 
the  Vicinity  of  the  East  Span  Project 

YBI  is  located  in  the  Central  Bay, 
adjacent  to  man-made  Treasure  Island. 
The  SF-OBB  passes  through  a  tunnel  on 
YBI.  An  important  harbor  seal  haul-out 
is  located  on  a  rocky  beach  on  the 
southwest  side  of  YBI  (Kopec  and 
Harvey,  1995).  Harbor  seal  re-sightings 
at  the  YBI  haul-out  site  indicate  long- 
term  usage  of  the  site  (Spencer,  1997). 
Pile  driving  activity  for  the  East  Span 
Project  will  be  performed  on  the 
northeast  side  of  YBI  and  in  the  San 
Francisco  Bay,  between  the  northeast 
side  of  the  island  to  the  Oakland 
Touchdown  area.  The  harbor  seal  haul- 
out  site  is  located  about  450  m  (1,476  ft) 
from  the  closest  planned  pile  driving  „ 
activity  on  land  and  about  950  m  (3,117 
ft)  from  the  closest  planned  pile  driving 
activity  in  the  Bay. 

Harbor  seals  haul  out  year-round  on 
YBI,  but  it  is  not  considered  a  pupping 
site  as  no  births  have  been  observed 
there.  Occasionally,  pups  have  been 
seen  at  an  average  of  1  pup  per  year, 
though  more  recendy,  7  pups  were 
observed  at  one  time  in  May,  1999  (San 
Francisco  State  University  unpublished 
records,  1998-9).  In  a  study  of  the  haul- 
out  site  conducted  between  1989  and 
1992,  males  comprised  83.1  percent  of 
the  seals  whose  gender  could  be 
determined  (Spencer,  1997).  Peak 
numbers  of  harbor  seals  at  this  haul-out 
site  have  been  observed  from  November 
to  February.  The  maximum  reported 
number  of  seals  hauled  out  at  one  time- 
is  344,  counted  in  January  1992  (Kopec 
and  Harvey,  1995).  More  recentiy,  the 
number  of  seals  coimted  at  YBI  ranged 
from  0  to  296  for  the  period  May  1998 


to  January  1999.  Mean  monthly  counts 
for  the  same  period  range  from 
approximately  15  in  September  1998  to 
107  in  June  1999  (San  Francisco  State 
University,  impublished  records  1998- 
1999).  The  abimdance  of  harbor  seals  at 
this  site  during  the  winter  months  likely 
coincides  with  the  presence  of 
spawning  Pacific  herring  near  the 
island. 

Angel  Island  is  a  small  haul-out  site 
located  approximately  7.4  km  (4.6  mi) 
from  the  project  site.  A  maximum  count 
of  15  seals  was  observed  in  the  1980s 
and  most  recently,  six  harbor  seals  were 
seen  in  1989.  No  pupping  has  been 
observed  at  the  site. 

The  next  closest  haul-out  site  in  the 
Bay  is  approximately  14  km  (8.7  mi) 
away  at  Castro  Rocks,  near  the 
Richmond  end  of  the  Richmond-San 
Rafael  Bridge.  The  Castro  Rocks  haul- 
out  site  is  a  recognized  pupping  site.  A 
maximum  of  176  harbor  seeds  were 
observed  at  Castro  Rocks  in  October 
1999  (San  Francisco  State  University 
unpublished  records,  1998-9). 

Gmy  Whales 

The  vast  majority  of  all  gray  whales 
are  found  in  the  Pacific  Ocean  along  the 
western  coastline  of  North  America. 
Here,  they  spend  their  winters  in  the 
waters  off  Baja  California  and  migrate 
more  than  9,000  kilometers  (5.600 
miles)  north  to  spend  their  summers 
north -of  Alaska.  They  are  typically  seen 
off  the  California  coastline  from 
December  through  May  as  they  migrate 
northward  to  the  Bering  and  Chukchi 
Seas,  and  again  in  the  return  trip  to  Baja 
-California. 

Gray  whales  have  been  sighted  more 
frequently  in  recent  years  in  San 
Francisco  Bay.  Reduced  food  supply  in 
the  Bering  Sea  has  been  suspected  as  the 
most  probable  cause.  Gray  whales  have 
been  sighted  in  the  Bay  in  areas  off 
Sausalito  in  Richardson  Bay  and  the  tip 
of  the  Tiburon  Peninsula 
(approximately  11  km  or  7  mi  northwest 
of  the  project  area)  and  as  far  south  as 
the  San  Bruno  Shoals  area 
(approximately  23  km  or  14  mi 
southwest  of  the  project  area).  Gray 
whales  have  been  observed  foraging  in 
these  areas.  Sightings  in  the  Bay  have 
typically  been  made  bom  December 
through  May,  during  the  whales'  coastal 
migration.  Calves  may  be  expected 
diuing  the  migration  north  with  mothers 
in  March  and  May.  Most  recently,  in 
February  2001,  a  pod  of  gray  whales  was 
observed  near  the  Dtmibarton  Bridge  in 
the  South  Bay. 

Gray  whales  heading  to  the  San  Bruno 
Shoals  area  would  pass  beneath  the  SF- 
QBB.  It  is  likely  that  some  of  the  whales 
that  enter  the  Bay  would  swim  through 
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the  two  deep-water  shipping  channels 
beneath  the  West  Spans  of  the  bridge. 
Thoi^  the  number  of  sightings  of  gray 
whales  to  the  east  of  YBI  and  in  the 
immediate -vicinity  of  the  SF-OBB  is 
low,  they  are  not  precluded  from 
swimming  there  to  reach  the  San  Bruno 
Shoals  area  or  foraging  near  or  in  these 
areas. 

Potential  Effects  on  Marine  Mammals 
and  Their  Habitat 

At  this  time,  NMFS  considers  that 
underwater  SPLs  above  190  dB  re  1 
micro-Pa  RMS  (impulse)  could  cause 
hearing  injury  to  harbor  seals  and  sea 
lions  and  SPLs  above  180  dB  re  1  micro- 
Pa  RMS  (impulse)  could  cause  hearing 
injury  to  whales.  In  addition,  the  effects 
of  elevated  SPLs  on  marine  mammals 
have  the  potential  to  cause  annoyance, 
disruption  of  echolocation,  masking, 
avoidance  of  an  area,  habitat 
abandonment,  aggression,  pup/calf 
abandorunent,  tissue  ruptiu-e  and 
hearing  loss.  Therefore,  CALTRANS  has 
determined  that  in-water  pile  driving 
outlined  in  the  project  description  has 
the  potential  to  harass  California  sea 
lions,  Pacific  harbor  seals,  and  gray 
whales  that  may  be  swimming,  foraging, 
or  resting  in  the  project  vicinity. 

As  indicated  by  monitoring 
elsewhere,  the  use  of  vibratory  hammers 
for  installing  sheet-pile  sections  for  the 
dam  and  the  vibratory  driver/extractor 
used  to  install  and  remove  temporary 
piles  are  not  expected  to  produce  noise 
levels  sufficient  to  result  in  a  significant 
behavioral  response  in  pinnipeds. 

During  the  2-month  PIDP 
construction  period,  sound 
measurements  were  taken  during  pile 
driving  of  three  piles,  and  marine 
mammals  were  monitored  at  the  project 
site  and  at  the  harbor  seal  haul-out  site 
on  YBI.  Results  of  observable  effects  of 
the  PIDP  on  marine  mammals  have  been 
summarized  previously  in  this 
document  and  also  provided  in  the 
Marine  Mammal  Impact  Assessment 
Report  prepared  by  CALTRANS  in 
August  2001  (CALTRANS  2001).  More 
specifically,  the  demonstration  provided 
CALTRANS  an  opportimity  to  measure 
resulting  SPLs  both  in  air  and  under 
water,  record  impacts  to  marine 
mammals  and  experiment  with 
measures  to  reduce  harm  to  marine 
mammals.  Sixty-eight  piimipeds  (55 
harbor  seals  and  13  sea  lions)  were 
sighted  during  monitoring  activities.  Of 
this  total,  57  pinnipeds  (47  harbor  seals 
and  10  sea  lions)  were  seen  during  non- 
pile  driving  activities.  Only  eight  harbor 
seals  and  three  sea  lions  were  observed 
near  the  PIDP  site  during  actual  pile 
driving,  which  totaled  12  hours  and  51 
minutes.  In  addition,  up  to  85  harbor 


seals  per  monitoring  period  hauled  out 
at  the  semi-protected  cove  on  the 
southwestern  side  of  YBI, 
approximately  1,500  m  (4,920  ft)  from 
the  pile-driving  area.  No  gray  whales 
were  observed. 

The  East  Span  Project  is  not  expected 
to  result  in  any  significant  impacts  to 
marine  mammal  habitat.  Short-term 
impacts  will  include  the  minimal 
disturbance  of  the  sediment  where  the 
channels  are  dredged  for  barge  access 
and  where  individual  bridge  piers  are 
constructed.  Long-term  impacts  to 
marine  mammal  habitat  will  be  limited 
to  the  footprint  of  the  piles  and  the 
obstruction  they  will  create  following 
installation.  However,  this  impact  is  not 
considered  significant  as  the  marine 
mammals  can  easily  swim  around  the 
piles  of  the  new  bridge,  as  they 
currently  swim  around  the  existing 
bridge  piers. 

California  Sea  Lions 

Of  the  13  total  sea  lions  observed 
during  the  PIDP  construction  period, 
three  individual  sea  lious  were  observed 
in  the  PIDP  construction  site  within  and 
beyond  the  500-m  (1,640-ft)  safety  zone 
during  the  actual  driving  of  piles.  The 
three  sea  lions  rapidly  swam  and 
porpoised  out  of  the  area  when  pile 
driving  began,  indicating  possibly:  (1) 
increased  sensitivity  to  the  pile  driving 
noise  in  air  and/or  water,  (2)  less 
conditioning  to  anthropogenic  noise,  or 
(3)  a  difference  of  the  level  of  sound 
received  by  the  sea  lions  resulting  bom 
varying  human,  environmental 
(ambient)  and  hammer  magnitude  or 
conditions  at  the  time  of  pile  driving. 
Alternatively,  since  the  three  sea  lions 
were  present  at  the  start  of  pile  driving, 
their  response  could  indicate  that  they 
were  startled  by  the  noise  (SRS 
Technologies.  2001).  The  fi«quency  and 
duration  of  the  noise  and  whether 
underwater  or  airborne  sounds  start 
suddenly  or  gradually,  creating  a 
ramping  effect  (as  usually  performed  for 
the  PIDP),  may  also  influence  the 
behavior  of  these  mammals.  However, 
none  of  these  factors  could  be  explored 
in  detail  within  the  scope  of  the 
demonstration  project. 

Noise  levels  from  the  East  Span 
project  are  not  expected  to  result  in 
harassment  of  the  sea  lions  hauled  out 
at  Pier  39  as  airborne  and  waterbome 
SPLs  would  attenuate  to  below 
harassment  levels  by  the  time  they  reach 
the  haul-out  site,  5.7  kilometers  (3.5 
miles)  from  the  project  site. 

Pacific  Harbor  Seals 

The  Richmond  Bridge  Harbor  Seal 
Survey  continues  to  gather  data  on 
harbor  seals  at  the  Castro  Rocks  and  YBI 
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haul-out  sites  as  part  of  the  San  Rafael- 
Richmond  Bridge  Seismic  Retrofit 
Project  monitoring  program  (see  66  FR 
49165.  September  26.  2001.  67  FR 
61323.  September  30,  2002).  A  total  of 
55  harbor  seals  were  observed  in  the 
vicinity  of  the  PIDP  site  during  the  2  1/ 
2-month  construction  period.  Of  this 
total.  47  were  observed  during  non-pile 
driving  activities  and  eight  harbor  seals 
were  observed  dining  actual  pile 
driving.  The  eight  harbor  seals,  which 
were  sighted  within  the  500  m  (1.640  ft) 
safety  zone,  seemed  to  observe  the 
activities  aroimd  the  barge  during  pile 
driving  while  swimming  in  and  out  of 
the  safety  zone,  but  did  not  show  any 
avoidance  response  during  pile  driving. 
Additional  observations  during  the  PIDP 
showed  that  harbor  seals  at  YBI 
increased  in  number  during  low  tide, 
and  responded  to  activities  unrelated  to 
pile  drividg  activities  such  as  helicopter 
noise,  boat  traffic  and  kayakers,  with 
head  alerts  or  flushing  of  the  site  when 
startled  or  disturbed. 

Pile  driving  could  potentially  harass 
those  harbor  seals  that  are  in  the  water 
close  to  the  project  site,  whether  their 
heads  are  above  or  below  the  surface. 
Since  no  response  was  observed  from 
harbor  seals  m  the  water  at  YBI  during 
the  PIDP  except  for  initial  reaction  from 
airborne  noise  during  driving  of 
unattenuated  Segment  A  of  Pile  1,  it  is 
likely  that  underwater  SPLs  resulting 
frtjm  pile  driving  activity  at  a  distance 
of  about  1 ,500  m  (4,920  ft)  or  greater 
would  be  sufficiently  attenuated  at  the 
haul-out  site.  It  is  estimated  that  only  a 
fraction  of  the  seals  hauled  out  at  YBI 
would  potentially  be  in  the  water  and 
close  to  the  project  site  during  pile 
driving  activities. 

The  impact  of  land-based  pile-driving 
activities  have  been  evaluated  with 
respect  to  airborne  noise  generated  by 
the  PIDP.  During  the  PIDP,  driving  Pile 
ID  generated  an  SPL  of  97  dBA  (Lmax- 
fast)  at  a  distance  of  100  m  (328  ft).  The 
noise  level  at  30.5  m  (100  ft)  for  this  pile 
was  calculated  to  be  110  dBA.  This  was 
assimied  to  be  the  loudest  section  of  the 
entire  pile  and  similar  results  were 
obtained  for  other  piles  at  similar 
distances.  Measurements  at  Treasure 
Island  (about  1,400  m  (4593  ft)  from  pile 
driving)  and  the  YBI  Ckiast  Guard 
Station  (about  1,350  m  (4429  ft), 
indicated  the  loudest  noise  levels  were 
about  68  to  69  dBA.  Modeling  indicates 
that  noise  levels  at  the  YBI  hauloat  from 
the  PIDP  would  have  amaximum  A- 
weighted  noise  level  of  63  dBA  (Lmax- 
fast).  CALTRANS  measiired  ambient 
noise  conditions  near  the  haulout  and 
found  typical  noise  levels  to  be  about  60 
to  65  dBA,  due  to  existing  traffic  on  the 
West  Span  of  the  Bridge.  Therefore, 


noise  leyels  generated  by  the  PIDP 
would  have  been  audible  to  harbor 
seals,  bt|t  would  be  significantly  less 
than  the  90  dBA  SPL  presumed  to  cause 
harbor  s  jal  beach  flushing  as  recorded 
on  San  Nicolas  Island.  CA  (see  68  FR 
52132.  J  eptember  2,  2003). 

Typic  il  land-based  pile  driving  are 
expecte<  to  produce  a  noise  level  of  100 
dBA  at :  1  m  (100  ft).  Land-based  piles 
could  hi  driven  at  distances  of  300  to 
700  m  (^4  to  2296  ft)  from  the  haul-out 
site.  Hot  /ever,  there  is  not  a  direct 
acoustic  path  from  the  site  to  the 
haulout.  As  a  result,  modeling  indicates 
that  noij  e  levels  from  the  land-based 
pile  dri\  ing  would  be  60  dBA  or  less 
(i.e.,  lovi  er  than  typical  ambient)  and 
therefon  i  would  not  result  in  incidental 
harassm  ;nt. 

As  a  r  !sult,  potential  harassment 
would  b }  expected  only  during  those 
times  wken  in-Bay  piles  are  being 
hammered,  which  will  be  a  total  of 
approximately  1 ,300  hours  over  the  9- 
year  construction  period.  The  number  of 
harbor  seals  that  could  potentially  be 
harassec^  dining  the  East  Span  Project 
therefor*  would  vary  based  on  the 
locationiof  pile  driving  activity  and  the 
proximity  of  the  in-water  seals  to  the 
pile  driving  site. 

Finalli,  it  should  be  noted  that  harbor 
seals  on  (the  YBI  haul-out  site  are 
commoiily  subjected  to  high  levels  of 
disturba  ice,  primarily  from  water  craft. 
This  is  f  articularly  true  during  the 
summer  when  the  numbers  of  small 
boats,  je  skis,  kayaks,  etc.,  in  the  Bay 
increase  (San  Francisco  State 
Univers:  ty.  1999b).  Abandonment  or 
disturba  ice  of  the  YBI  haul-out  site  is 
not  anti<  ipated  as  low-energy  sound 
levels  fr  >m  pile  driving,  both  in  water 
and  in  a  r,  are  expected  to  attenuate 
sufficiei  tly  by  the  time  they  reach  the 
site.  Alt  lough  harbor  seal  pups  have 
been  obi  erved  at  the  YBI  haul-out  site, 
it  is  not  1  recognized  pupping  site. 
Therefoue,  no  impact  on  species 
recruitment  or  survival  are  anticipated. 

Gray  Wl  ales 

No  grs  y  whales  were  observed  during 
the  PIDI .  However,  gray  whales  can  be 
expecte<  in  the  Bay  in  increasing 
numberi  from  December  through  May 
during  t  leir  winter  migration  to  and 
from  All  ska.  Noise  from  the  pile  driving 
activities  therefore  may  affect  gray 
whales  swimming  toward  the  southern 
San  Bru  lo  Shoals  region. 
Behav  [oral  responses  of  gray  whales 
can  include  avoidance,  startle 
,  and  complete  abandonment  of 
Moise  may  elicit  short-term 
disrupt!  ms  of  normal  activities  similar 
to  seals,  such  as  stsHlle  response, 
agitatioil,  stress,  and  cessation  of 


to  noise 
response 
an  area. 


foraging  activities.  Most  evidence 
suggests  that  whales  will  avoid  loud 
noises,  which  may  result  in  a  temporary 
displacement  of  the  animal  from  typical 
foraging  or  traveling  areas.  Althou^  it 
is  imcertain  whether  gray  whales  will  be 
affected  by  SPLs  generated  by  pile 
driving  during  the  East  Span  Project, 
observations  and  research  from  the  past 
3  years  (1999-2001)  indicate  that  fewer 
than  10  gray  whales  have  been  sighted 
in  the  Bay  on  any  particular  day  (Oliver 
personed  communication,  2001).  The 
number  of  gray  whales  present  in  the 
Bay  may  increase  in  the  future,  since  in 
recent  years  there  have  been  more 
frequent  sightings  of  gray  whales  in  the 
Bay  during  their  migration  period. 
Whether  these  whales  will  be  in  close 
proximity  to  the  construction  area  for 
any  period  of  time  is  unknown  at  this 
time.  The  primary  concern  is  for  whales 
passing  by  YBI  on  the  west  or  east  sides 
while  traveling  to  San  Bruno  Shoals. 

Mitigation 

Bonier  Systems 

A  bubble  curtain  system  is  required  to 
be  used  only  when  driving  the 
permanent  in-Bay  piles.  While  the 
bubble  curtain  is  required  specifically  as 
a  method  to  reduce  impacts  to 
endangered  and  threatened  fish  species 
in  SFB,  it  may  also  provide  some  benefit 
for  marine  manunals.  The  NMFS' 
Biological  Opinion  and  the  California 
Department  of  Fish  and  Game's  (CDFG) 
2001  Incidental  Take  Permit  also  allow 
for  the  use  of  other  equally  effective 
methods,  such  as  cofferdams,  as  an 
alternative  to  the  air  bubble  curtain 
system'to  attenuate  the  effects  of  sound 
pressure  waves  on  fish  during  driving  of 
permanent  in-Bay  piles  (NMFS  2001; 
CDFG,  2001).  Piers  E-16  through  E-7  for 
both  the  eastboimd  and  westbound 
structures  of  the  Skyway  will  be 
surrounded  by  sheet-pile  cofferdams, 
which  will  be  dewatered  before  the  start 
of  pile-driving.  De-watered  cofferdams 
are  effective  soimd  attenuation  devices. 
For  Piers  E3  through  E6  of  the  Skyway 
and  Piers  1  and  E2  of  the  Self- Anchored 
Suspension  span,  it  is  anticipated  that 
cofferdams  will  not  be  used:  therefore, 
a  bubble  Curtain  will  surround  the  piles. 

Sound  Attenuation 

As  a  result  of  the  determinations 
made  during  the  PIDP  restrike  and  the 
investigation  at  the  Benicia-Martinez 
Bridge,  NMFS  has  determined  that 
CALTRANS  miist  install  an  air  bubble 
curtain  for  pile  driving  for  the  in-Bay 
piles  without  cofferdams  located  at  the 
SF-OBB.  This  air  bubble  curtain  system 
wiU  consist  of  concentric  layers  of 
perforated  aeration  pipes  stacked 
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vertically  and  spaced  no  more  than  five 
vertical  meters  apart  in  all  tide 
conditions.  The  minimum  number  of 
layers  must  be  in  accordance  with  water 
depth  at  the  subject  pile:  0-<5  m  =  2 
layers  (1263  cfin);  5-<10  m  =  4  layers 
(2526  cfin),  10-<15  m  =  7  layers  (4420 
cfin);  15-<20  m  =  10  layers  (6314  cfin); 
20-<25  m=  13  layers  (8208  cfin).  The 
lowest  layer  of  perforated  aeration  pipes 
must  be  designed  to  ensure  contact  at  all 
times  and  tidal  conditions  with  the 
mudline  without  sinking  into  the  bay 
mud.  Pipes  in  any  layer  must  be 
arranged  in  a  geometric  pattern,  which 
will  allow  for  the  pile  driving  operation 
to  be  completely  enclosed  by  bubbles 
for  the  full  depth  of  the  water  column. 

To  provide  a  uniform  bubble  flux, 
each  aeration  pipe  must  have  four 
adjacent  rows  of  air  holes  along  the 
pipe.  Air  holes  must  be  1.6-mm 
diameter  air  holes  spaced  approximately 
20  nun  apart.  The  bubble  curtain  system 
will  provide  a  bubble  flux  of  at  least  two 
cubic  meters  per  minute,  per  linear 
meter  of  pipeline  in  each  layer.  Air 
holes  must  be  placed  in  4  adjacent  rows. 
The  air  bubble  ciutain  system  must  be 
composed  of  the  following:  (1)  an  air 
compressor(s),  (2)  supply  lines  to 
deliver  the  air,  (3)  distribution 
manifolds  or  headers,  (4)  perforated 
aeration  pipes,  and  (5)  a  frame.  "liie 
fi'ame  facilitates  transport  and 
placement  of  the  system,  keeps  the 
aeration  pipes  stable,  and  provides 
ballast  to  counteract  the  buoyancy  of  the 
aeration  pipes  in  operation.  Meters  are 
required  to  monitor  the  operation  of  the 
bubble  ciutain  system.  Pressing  meters 
will  be  installed  at  all  inlets  to  aeration 
pipelines  and  at  points  of  lowest 
pressure  in  each  branch  of  the  aeration 
pipeline.  Flow  meters  will  be  installed 
in  the  main  line  at  each  compressor  and 
at  each  branch  of  the  aeration  pipelines 
at  each  inlet.  Gauges  will  be  installed 
above  the  water  line  at  the  supply  barge 
for  engineer's  access.  A  manual 
recording  device  will  be  used  to  plot 
variations  in  meter  readings  every  30 
minutes.  If  the  pressiue  or  flow  rate  in 
any  meter  falls  below  90  percent  of  its 
operating  value,  the  contractor  will 
cease  pile-driving  operations  until  the 
problem  is  corrected  and  the  system  is 
tested  to  the  satisfaction  of  the 
CALTRANS  resident  engineer. 

Establishment  of  Safety/Buffer  Zones 

A  safety  zone  is  to  be  established  and 
monitored  to  include  all  areas  where  the 
underwater  SPLs  are  anticipated  to 
equal  or  exceed  190  dB  re  1  fiPa  RMS 
(impulse)  for  pinnipeds.  Also,  a  180-dB 
re  1  (iPa  RMS  (impulse)  safety  zone  for 
gray  whales  must  be  established  for  pile 
driving  occiuring  during  the  gray  whale 


migration  season  fiom  December 
through  May.  Prior  to  commencement  of 
any  pile  driving,  a  preliminary  500-m 
(1,640-ft)  radius  saJPety  zone  for 
pinnipeds  (California  sea  lions  and 
Pacific  harbor  seals)  will  be  established 
around  the  pile  driving  site,  as  it  was  for 
the  PIDP.  Once  pile  driving  begins, 
either  new  safety  zones  can  be 
established  for  the  500  kj  and  1700  kj 
hammers  or  the  500  m  (1,640  ft)  safety 
zone  can  be  retained.  If  new  safety 
zones  are  established  based  on  SPL 
measurements,  NMFS  requires  that  each 
new  safety  zone  be  based  on  the  most 
consovative  measurement  (i.e.,  the 
largest  safety  zone  configuration).  SPLs 
will  be  recorded  at  the  500-m  (1,640- 
ft)  contour.  The  safety  zone  radius  for 
pinnipeds  will  then  be  enlarged  or 
reduced,  depending  on  the  actual 
recorded  SPLs. 

Observers  on  boats  will  survey  the 
safety  zone  to  ensure  that  no  marine 
mammals  are  seen  within  the  zone 
before  pile  driving  of  a  pile  segment 
begins.  If  marine  mammals  are  found 
within  the  safety  zone,  pile  driving  of 
the  segment  will  be  delayed  until  they 
move  out  of  the  area.  If  a  marine 
mammal  is  seen  above  water  and  then 
dives  below,  the  contractor  will  wait  15 
minutes  and  if  no  marine  mammals  are 
seen  by  the  observer  in  that  time  it  will 
be  assiuned  that  the  animal  has  moved 
beyond  the  safety  zone.  This  15-minute 
criterion  is  based  on  scientific  evidence 
that  harbor  seals  in  San  Francisco  Bay 
dive  for  a  mean  time  of  0.50  minutes  to 
3.33  minutes  (Harvey  and  Torok.  1994). 
However,  due  to  the  limitations  of 
monitoring  from  a  boat,  there  can  be  no 
assurance  that  the  zone  will  be  devoid 
of  all  marine  mammals  at  all  times. 

Once  the  pile  driving  of  a  segment 
begins  it  cannot  be  stopped  until  that 
segment  has  reached  its  predetermined 
depth  due  to  the  natiu-e  of  the  sediments 
underlying  San  Francisco  Bay.  If  pile 
driving  stops  and  then  resumes,  it 
would  potentially  have  to  occiu"  for  a 
longer  time  and  at  increased  energy 
levels.  In  sum,  this  would  simply 
amplify  impacts  to  marine  mammals,  as 
they  would  endure  potentially  higher 
SPLs  for  longer  periods  of  time.  Pile 
segment  lengths  and  wall  thickness 
have  been  specially  designed  so  that 
when  work  is  stopped  between 
segments  (but  not  during  a  single 
segment),  the  pile  tip  is  never  resting  in 
highly  resistant  sediment  layers. 
Therefore,  because  of  this  operational 
situation,  if  seals  or  sea  lions  enter  the 
safety  zone  after  pile  driving  of  a 
segment  has  begun,  pile  driving  will 
continue  and  marine  manunal  observers 
will  monitor  and  record  marine 
mammal  numbers  and  behavior. 


Compliance  with  Equipment  Noise 
Standards 

To  mitigate  noise  levels  and, 
therefore,  impacts  to  California  sea 
lions.  Pacific  harbor  seals,  and  gray 
whales,  all  construction  equipment  will 
comply  as  much  as  possible  with 
applicable  equipment  noise  standards  of 
the  U.S.  Environmental  Protection 
Agency,  and  all  construction  equipment 
will  have  noise  control  devices  no  less 
effective  than  those  provided  on  the 
original  equipment. 

Soft  Start 

It  should  be  recognized  that  although 
marine  mammals  will  be  protected  bom  ■ 
Level  A  harassment  by  establishment  of 
an  air-bubble  curtain  and  marine 
mammal  observers  monitoring  a  190-dB 
safety  zone  for  pinipeds  and  180-dB 
safety  zone  for  gray  whales,  mitigation 
may  not  be  100  percent  effective  at  all 
times  in  locating  marine  mammals 
Therefore,  in  order  to  provide  additional 
protection  to  jnarine  mammals  near  the 
project  area  by  allowing  marine 
mammals  to  vacate  the  area  prior  to 
receiving  a  potential  injury,  CALTRANS 
will  also  "soft  start"  the  hammer  prior 
to  operating  at  full  capacity.  A  "soft 
start"  occiu^  when  the  hammer's  initial, 
single  strikes  occur  at  10  second 
intervals  for  3-5  minutes,  an  action 
which  produces  approximately  50 
percent  of  the  maximum  in-air  noise  - 
level,  or  45-55  dB  (re  20  microPascal- 
m).  Similar  levels  of  noise  reduction  is 
expected  imderwater.  Therefore, 
contractor  will  initiate  hanunering  of 
both  the  50D-kJ  and  the  1,700-kJ 
hammers  with  this  procediu*  in  order  to 
allow  pinnipeds  in  the  area  to 
volimtarily  move  &t)m  the  area  and 
should  expose  fewer  animals  to  loud 
sounds  both  underwater  and  above 
water  noise.  This  would  also  ensure 
that,  although  not  expected,  any 
pinnipeds  that  are  missed  during  safety 
zone  monitoring  will  not  be  injured. 

MonitcHiiig 

Visual  Observations 

Safety  zone  monitoring  will  be 
conducted  during  driving  of  all  in-Bay, 
permanent  piles  without  cofferdams.  In 
addition,  area-wide  baseline  monitoring 
will  be  conducted  prior  to 
commencement  of  work  that  has  a 
potential  to  result  in  marine  mammal 
harassment.  Monitoring  of  the  pinniped 
and  cetacean  safety  zones  will  be 
conducted  by  a  minimum  of  three 
qualified  NMFS-approved  observers  for 
each  safety  zone.  One  three-observer 
team  will"  be  required  for  the  safety 
zones  around  each  pile-driving  site,  so 
that  multiple  teams  will  be  required  if 
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pile-drivijig  is  occuning  at  multiple 
locations  at  the  same  time.  The 
observers  will  begin  monitoring  at  least 
30  minutes  prior  to  startup  of  the  pile 
driving.  Observers  will  likely  conduct 
the  monitoring  from  small  boats,  as 
observations  from  a  higher  vantage 
point  (such  as  the  SF-OBB)  may  not  be 
practical.  Pile  driving  will  not  begin 
imtil  the  safety  zone  is  clear  of  marine 
mammals.  However,  as  described  in  the 
Mitigation  section,  once  pile  driving  of 
a  segment  begins,  operations  will 
continue  uninterrupted  until  the 
segment  has  reached  its  predetermined 
depth.  Monitoring  will  continue 
through  the  pile-driving  period  and  will 
end  approximately  30  minutes  after 
pile-driving  has  been  completed. 

Biological  observations  will  be  made 
using  binoculars  during  daylight  hoiu-s. 
In  addition  to  monitoring  from  boats, 
monitoring  of  the  YBI  haul-out  may  be 
conducted  during  open-water  pile 
driving  activity,  in  coordination  with 
the  Richmond  Bridge  Harbor  Seal 
survey  team.  At  least  one  control  site 
(harbor  seal  haul-out  sites  and  the 
waters  surrounding  such  sites  not 
impacted  by  the  East  Span  Project's  pile 
driving  activities,  i.e.  Mowry  Slough] 
vrill  be  designated  and  monitored  for 
comparison.  Monitoring  will  be 
conducted  twice  a  week  at  both  YBI  and 
the  control  site.  Data  on  all  observations 
will  be  recorded  and  will  include  items 
such  as  species,  numbers,  behavior, 
details  of  any  observed  distiu°bances, 
time  of  observatipn,  location,  and 
weather.  The  reactions  of  marine 
mammals  will  be  recorded  based  on  the 
following  classifications  (consistent 
with  the  Richmond  Bridge  Harbor  Seal  -. 
survey  methodology):  (1)  no  response, 
(2)  head  alert  (looks  toward  the  source 
of  disturbance),  (3)  approach  water  (but 
not  leave),  and  (4)  flush  (leaves  haul-out 
site).  The  niunber  of  marine  mammals 
under  each  disturbance  reaction  will  be 
recorded,  as  well  as  the  time  when  seal 
re-haul  after  a  flush. 

Baseline  monitoring  will  be 
conducted  for  a  period  of  14  days  prior 
to  the  beginning  of  in-Bay  work  for  the 
Skyway  contract.  Baseline  monitoring 
will  be  conducted  in  the  general  project 
area  (before  pile  driving  begins)  and  at 
the  YBI  haul-out  site.  The  14&ndash;day 
monitoring  period  is  expected  to  be  an 
appropriate  time  frame  to  assess 
baseline  cpnditions  in  the  project  area 
and  to  account  for  the  potential 
variability  in  environmental  factors  that 
may  influence  the  presence  and  activity 
of  marine  mammals.  The  information 
collected  from  baseline  monitoring  will 
be  compared  with  results  from 
monitoring  during  pile-driving 
activities. 


Aerial  surveys  will  be  conducted 
during  tke  baseUne  monitoring  to  help 
determime  if  the  boat  observers  are 
missing  any  marine  manunals  within  a 
simulat^  safety  zone.  A  fixed-vdng 
airplane  equipped  with  a  high- 
resolution  camera  will  take  five  photos 
of  the  sa  ety  zone  (about  1  km^  or  0.3 


mi^)  ant 


the  surrounding  area  (about  4 


km2  or  1.5  mi^)  from  each  of  three 
aircraft « levations  (610  m/2000  ft,  305 
m/1000  t  and  152  m/500  ft). 

It  is  ai  ticipated  that  installation  of 
small,  tapiporary  piles  for  the  temporary 
structures  at  each  of  the  piers  and  for 
the  temporary  trestles  near  the  Oakland 
Touchdown  area  will  not  affect  marine 
mammals  in  the  area,  since  a  vibratory 
hammeriwill  be  used  with  energy  levels 
less  than  100  kj.  To  verify  this 
assumpt  on,  marine  mammal 
monitor  ng  will  be  conducted  when 
driving  1  le  temporary  in-Bay  piles  at 
Pier  El 6 1,  during  the  start  of  the 
Skyway  :ontract.  Based  on  the  results  of 
these  ini  tial  observations,  CALTRANS 
will  con  lult  with  NMFS  to  confirm  that 
further  i  lonitoring  when  driving 
tempora  y  piles  will  not  be  needed  or  to 
develop  an  appropriate  program  for 
further  i  lonitoring  temporary  piles. 

Acoustit  al  Observations 

Both  a  irbome  and  vmderwater 
environi  dental  noise  levels  will  be 
measure  i  as  part  of  the  East  Span 
Project. 

The  pi  irpose  of  the  underwater  sound 
monitorfng  is  to  establish  the  safety 
zone  of  190  dB  re  1  micro-Pa  RMS 
(impulst )  for  pinnipeds  and  the  safety 
zone  of :  80  dB  re  1  micro-Pa  RMS 
(impuls( )  for  gray  whales.  Monitoring 
will  be  (  Dnducted  during  the  driving  of 
the  last  ]  lalf  (deepest  pile  segment)  for 
any  give  i  in-Bay  pile.  One  pile  in  every 
other  pair  of  pier  groups  will  be 
monitorjd.  One  reference  location  will 
be  established  at  a  distance  of  100  m 
(328  ft)  from  the  pile  driving.  Soimd 
measiu«nents  will  be  taken  at  the 
reference  location  at  two  depths  (a 
depth  near  the  mid-water  colimm  and  a 
depth  near  the  bottom  of  the  water 
column  but  at  least  1  m  (3  ft)  above  the 
bottom)  during  the  driving  of  the  last 
half  (deepest  pile  segment)  for  any  given 
pile.  Twp  additional  in-water  spot 
measurepents  will  be  conducted  at 
appropriate  depths  (near  mid  water 
column )k  generally  500  m  Cl.640  ft)  in 
two  directions  either  west,  east,  south  or 
north  of  pie  pile-driving  site  will  be 
conducted  at  the  same  two  depths  as  the 
reference  location  measiirements.  In 
cases  where  such  measurements  caimot 
be  obtained  due  to  obstruction  by  land 
mass,  sttuctures  or  navigational  hazards, 
'^measurements  will  be  conducted  at 


alternate  spot  measurement  locations. 
Measiuements  will  be  made  at  other 
locations  either  nearer  or  farther  as 
necessary  to  establish  the  approximate 
distance  for  the  safety  zones.  Each 
measuring  system  shall  consist  of  a 
hydrophone  with  an  appropriate  signal 
conditioning  conAected  to  a  sound  level 
meter  and  an  instrument  grade  digital 
audiotape  recorder  (DAT).  Overall  SPLs 
shall  be  measured  and  reported  in  the 
field  in  dB  re  1  micro-Pa  RMS 
(impulse).  An  infrared  range  finder  will 
be  used  to  determine  distance  from  the 
monitoring  location  to  the  pile.  The 
recorded  data  will  be  analyzed  to 
determine  the  amplitude,  time  history 
and  fiwiuency  content  of  the  impulse. 

Airborne  sound  levels  will  be 
measured  at  times  and  locations  that  are 
coincidental  to  the  imderwater 
measurement  sites.  Each  system  Will 
consist  of  a  type  1  integrating  sound 
level  meter  coimected  to  a  DAT.  In 
addition,  airborne  sound  will  also  be 
measured  at  the  YBI  haul-out  site.  Real 
time  amplitude  measurement  of . 
airborne  sound  levels  vtrill  be  reported. 
Linear  Peak  and  RMS  impulse  SPLs  will 
be  reported.  Microphones  will  be  fitted 
with  windscreens  and  calibration  will 
be  verified  before  and  after  each 
measurement  session.  The  recorded  data 
will  be  analyzed  to  determine  the 
amplitude,  time  history  and  frequency  "^ 
content  of  the  impulse. 

Reporting 

NMFS'  Southwest  Regional 
Administrator  will  be  notified  prior  to 
the  initiation  of  the  East  Span  Project, 
and  coordination  with  NMFS  will  occur 
on  a  weekly  basis,  or  more  often  as 
necessary.  NMFS  will  be  informed  of 
the  initial  SPL  measurements  taken  at 
the  500-m  (l,640&ndash;ft)  contour  and 
the  final  safety-zone  radius  established. 
Monitoring  reports  will  be  faxed  to 
NMFS  on  a  monthly  basis  during  open- 
water  pile  driving  activity.  The  monthly 
report  will  include  a  siunmary  of  the 
previous  month's  monitoring  activities 
and  an^  estimate  of  the  number  of  seals 
and  sea  lions  that  may  have  been 
disturbed  as  a  result  of  pile  driving 
activities. 

Because  the  East  Span  Project  is 
expected  to  continue  beyond  the  date  of 
expiration  of  this  IHA  (under  a  new  MA 
or  under  regulations  pursuant  to  section 
101(a)(5)(A)  of  the  MMPA),  CALTRANS 
will  provide  NMFS'  Southwest  Regional 
Administrator  with  a  draft  final  report 
before  90  days  after  expiration  of  this 
IHA.  This  report  should  detail  the 
monitoring  protocol,  summarize  the 
data  recorded  durii^  monitoring,  and 
estimate  the  number  of  marine 
mammals  that  may  have  been  harassed 


due  to  pile  driving.  If  comments  are 
received  from  the  Regional 
Administrator  on  the  draft  final  report, 
a  final  report  must  be  submitted  to 
NMFS  within  30  days  thereafter.  If  no 
comments  are  received  from  NMFS,  the 
draft  final  report  will  be  considered  to 
be  the  final  report. 

National  Environmental  Policy  Act 
(NEPA) 

NMFS  has  prepared  an  EA  and  made 
a  Finding  of  No  Significant  Impact 
(FONSI).  Therefore,  preparation  of  an 
environmental  impact  statement  on  this 
action  is  not  required  by  section  102(2) 
of  the  NEPA  or  its  implementing 
regulations.  A  copy  of  the  EA  and 
FONSI  are  available  upon  request  (see 
ADDRESSES). 

Endangered  Species  Act  (ESA) 

On  October  30,  2001,  NMFS 
completed  consultation  under  section  7 
of  the  ESA  with  the  FHWA  on  the 
CALTRANS'  construction  of  a 
replacement  bridge  for  the  East  Span  of 
the  SF-OBB  in  California.  The  finding 
contained  in  the  Biological  Opinion  was 
that  the  proposed  action  at  the  East 
Span  of  the  SF-OBB  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  anadromous  salmonids,  or  result 
in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat  for  these  species.  Listed  marine 
mammals  are  not  expected  to  be  in  the 
area  of  the  action  and  thus  would  not  be 
affected.  However,  issuance  of  this  IHA 
to  CALTRANS  constitutes  an  agency 
action  that  authorizes  an  activity  that 
may  affect  ESA-listed  species  and, 
therefore,  is  subject  to  section  7  of  the 
ESA.  However,  as  the  effects  of  the 
activities  on  listed  salmonids  were 
analyzed  during  a  formal  consultation 
between  the  FHWA  and  NMFS,  and  as 
the  underlying  action  has  not  changed 
from  that  considered  in  the 
consultation,  the  discussion  of  effects 
that  are  contained  in  the  Biological 
Opinion  issued  to  the  FHWA  on 
October  30,  2001,  pertains  also  to  this 
action.  In  conclusion,  NMFS  has 
determined  that  issuance  of  an  IHA  does 
not  lead  to  any  effects  to  listed  species 
apart  from  those  that  were  considered  in 
the  consultation  on  FHWA's  action. 

Determinations 

For  the  reasons  discussed  in  detail  in 
this  document,  NMFS  has  determined 
that  the  impact  of  pile  driving  and  other 
activities  associated  with  construction 
of  the  East  Span  Project,  (described  in 
this  document),  should  result,  at  worst, 
in  the  Level  B  harassment  of  small 
niunbers  of  California  sea  lions.  Pacific 
harbor  seals  and  potentially  gray  whales 
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that  inhabit  or  visit  SFB  in  general  and 
the  vicinity  of  the  SF-OBB  in  particular. 
While  behavioral  modifications, 
including  temporarily  vacating  the  area 
aroimd  the  construction  site,  may  be 
made  by  these  species  to  avoid  the 
resultant  visual  and  acoustic 
disturbance,  the  availability  of  alternate 
areas  within  SFB  and  its  haul-out  sites 
(including  pupping  sites)  and  feeding 
areas  within  the  Bay  has  led  NMFS  to 
determine  that  this  action  will  have  a 
negligible  impact  on  California  sea  lion. 
Pacific  harbor  seal,  and  gray  whale 
populations  along  the  California  coast. 

In  addition,  no  take  by  level  A 
harassment  (injury)  or  death  is 
anticipated  and  harassment  takes 
should  be  at  the  lowest  level  practicable 
due  to  incorporation  of  the  mitigation 
measures  mentioned  previously  in  this 
document.  - 

Authorization 

For  the  reasons  previously  discussed, 
NMFS  has  issued  an  IHA  for  a  1-year 
period,  for  the  incidental  harassment  of 
harbor  seals,  California  sea  lions  and 
California  gray  whales  by  the 
construction  of  a  replacement  bridge  for 
the  East  Span  of  the  San  Francisco- 
Oakland  Bay  Bridge  in  California, 
provided  the  previously  mentioned 
mitigation,  monitoring  and  reporting 
requirements  are  incorporated. 

November  4,  2003. 
Laurie  K.  Allen, 

Acting  Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[PR  Doc.  03-28549  Filed  11-13-03;  8:45  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.110603A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce. 
ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 

SUMMARY:  The  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Northeast  Region,  NMFS  (Assistant 
Regional  Administrator)  has  made  a 
preliminary  determination  that  the 
subject  EFP  application  contains  all  the 
required  information  and  warrants 


further  consideration.  The  Assistant 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activitiesauthorized  imder  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Summer  Flounder. 
Scup,  and  Black  Sea  Bass  Fishery 
Management  Plan  (FMP).  However, 
further  review  and  consultation  may  be 
necessary  before  a  final  determination  is 
made  to  issue  the  EFP.  Therefore,  NMFS 
announces  that  the  Assistant  Regional 
Administrator  proposes  to  recommend 
that  an  EFP  be  issued  that  would  allow 
two  vessels  to  conduct  fishing 
operations  that  areotherwise  restricted 
by  the  regulations  governing  the 
fisheries  of  the  Northeastern  United 
States.  The  EFP  would  allow  for 
exemptions  fitjm  the  FMP  as  follows: 
Minimiun  mesh  size  in  the  southern 
Gear  Restricted  Area  (GRA)  for  fishing 
for  Loligo  squid  with  a  1  7/8-inch  (4.8- 
cm)  diamond  mesh  codend  net;  and 
sciip  landing  limits  for  Winter  I  period. 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  dociunent 
must  be  received  on  or  before  December 
1,  2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Loligo 
Gear  Modification  Study  EFP  Proposal." 
Comments  may  also  besent  via  facsimile 
(fax)  to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hooker,  Fishery  Management 
Specialist,  phone  978-281-9220. 
SUPPlfMENTARY  INFORMATION:  The 
NMFS  Northeast  Fisheries  Science 
Center  submitted  a  complete  application 
for  an  EFP  on  October  23,  2003.  The 
experimental  fishing  application 
requests  authorization  to  allow  the 
quantitative  assessment  of  the 
effectiveness  of  a  5  3/4-inch  (14.6-cm) 
square  mesh  cylinder,  installed  as  an 
extension  of  a  Loligo  squid  net,  in 
reducing  scup  bycatch  and  in  retaining 
commercial  quantities  of  Loligo  squid. 
The  study  would  be  conducted  during 
the  month  of  January  2004.  Sampling 
would  be  conducted  in  the  northern 
portion  of  the  Southern  GRA, 
approximately  between  39°  20'  N  lat. 
and  38°  00'  N  lat.,  at  locations  where 
scup  and  Loligo  co-occur.  The  depth 
range  within  Ae  GRA  sampling  area  is 
approximately  40  to  100  fathoms  (73  to 
183  m).  Stations  would  be  located 
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across  a  range  of  depths  to  test  the 
efficiency  of  the  gear  across  a  range  of 
scup-Loligo  densities.  Samples  would 
be  within  close  proximity  of  one 
another  to  minimize  steam  time 
between  stations.  Estimated  catch  for 
the  study  period  are  as  follows:  Loligo 
squid.  96,000  lb  (43,545  kg);  scup, 
13,000  lb  (6,078  kg);  butterfish,  9,600  lb 
(4.354  kg);  Illex  squid,  2,800  lb  (1.270 
kg);  summer  floimder.  2,600  lb  (1,179 
kg);  monkfish,  1,900  lb  (862  kg);  smooth 
dogfish.  1,000  lb  (454  kg);  spiny  dogfish, 
700  lb  (318  kg);  white  hake,  600  lb  (272 
kg);  John  dory,  200  lb  (91  kg);  black  sea 
bass,  100  lb  (45  kg);  silver  hake,  100  lb 
(45  kg);  and  tilefish,  10  lb  (5  kg).  Squid 
and  fish  caught  during  the  study  would 
be  sold  by  the  vessel  owners,  in 
accordance  with  the  requirements  of  the 
permits  issued  to  them  (with  the 
exception  of  the  requested  exemption  to 
the  scup  landing  limit).  The  sale  of  fish 
is  necessary  to  offset  the  costs  of 
chartering  the  vessels  for  the  study.  The 
participating  vessels  would  be  required 
to  comply  with  applicable  state  landing 
laws  and  report  all  landings  on  the 
Federal  Fishing  Vessel  Trip  Report. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  7,  2003. 
-Bruce  C.  Mordiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-28547  Filed  11-13-03;  8:45  am) 

mtUMHO  CODE  3S10-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMiSSiON 

Public  Meetinf  Concerning  Petition  for 
Rule  Declaring  Natural  Rubber  l.atex  a 
Strong  Sansitizer 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  ("CPSC"  or  "Commission") 
will  conduct  a  public  meeting  on 
December  10,  2003,  to  receive 
comments  concerning  Petition  HP  00-2, 
which  requested  that  the  Commission 
declare  natural  rubber  latex  ("NRL")  to 
be  a  strong  sensitizer  under  the  Federal 
Hazardous  Substances  Act  ("FHSA"). 
The  CPSC  staff's  briefing  package 
recommends  that  the  Commission  deny 
the  petition.  The  Commission  invites 
oral  presentations  from  members  of  the 
public  with  information  or  comments 
related  to  the  petition  or  the  staffs 
briefing  package.  The  Commission  will 
consider  these  presentations  as  it 
decides  what  action  to  take  on  the 
petition. 


DATES:  "ihe  meeting  will  begin  at  10  a.m. 
on  Dece  nber  10,  2003.  Requests  to  make 
oral  pre:  entations,  and  10  copies  of  the 
text  of  tl  le  presentation,  must  be 
receive^  by  the  CPSC  Office  of  the 
Secretary  no  later  than  December  3, 
2003.  Persons  making  presentations  at 
the  meel  ing  should  provide  an 
addition  al  25  copies  for  dissemination 
on  the  d  ite  of  the  meeting. 

The  C  )mmission  reserves  the  right  to 
limit  the  number  of  persons  who  make 
presents  tions  and  the  diu-ation  of  their 
presehta  tions.  To  prevent  duplicative 
presenta  tions,  groups  will  be  directed  to 
designat  5  a  spokesperson. 

Writte  a  submissions,  in  addition  to, 
or  instea  d  of,  an  oral  presentation  may 
be  sent  1 3  the  address  listed  below  and 
will  be  a  ccepted  until  January  10,  2003. 
ADDRESS  ES:  The  meeting  will  be  in  room 
420  of  ti  e  Bethesda  Towers  Building, 
4330  Ea^t-West  Highway.  Bethesda,  MD. 
Request^  to  make  oral  presentations, 
and  text]  i  of  oral  presentations  should  be 
captione  d  "Latex  Petition  Briefing"  and 
be  mailed  to  the  Office  of  the  Secretary, 
Consum  sr  Product  Safety  Commission, 
Washinf  ton,  DC  20207,  or  delivered  to 
that  offi(  e,  room  502, 4330  East- West 
Highwa] ,  Bethesda,  Maryland  20814. 
Request^  and  texts  of  oraJ  presentations 
may  alsd  be  submitted  by  facsimile  to 
(301)  50  t-0127  or  by  e-mail  to  cpsc- 
os@cps(^gov. 

FOR  FURtHER  INFORMATION  CONTACT:  For 
informaiion  about  the  purpose  or 
subject  matter  of  this  meeting  contact 
Suzanna  Barone,  Ph.D.,  Directorate  for 
Health  Siciences,  U.S.  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  telephone  (301)  504-7256;  e- 
mail:  sbHrone@cpsc.gov.  For 
informaljion  about  the  schedule  for 
submiss  on  of  requests  to  make  oral 
presenta  tions  and  submission  of  texts  of 
oral  presentations,  contact  Rockelle 
Hammoi  id.  Office  of  the  Secretary, 
Consum  jr  Product  Safety  Commission, 
Washinj  ton,  DC  20207;  telephone  (301) 
504-68S3;  fax  (301)  504-0127;  e-mail 
rhainmand@cpsc.gov. 

SUPPLEIKCNTARY  INFORMATION:  _ 

A.  Background 

The  Commission  received  a  petition 
from  Debi  Adkins,  editor  of  Latex 
Allergy  News,  requesting  that  the 
Commission  issue  a  rule  declaring 
natural  Rubber  latex  ("NRL")  to  be  a 
strong  sensitizer  imder  the  Federal 
Hazardofis  Substances  Act  ("FHSA") 
and  thati  consumer  products  containing 
NRL  be  labeled.  The  petitioner-asserts 
that  a  portion  of  the  population  has 
developed  an  allergy  to  NRL  that  can 
cause  serious  allergic  reactions,  even 
death.  I^IL  may  be  in  such  consumer 


products  as  gloves,  adhesives,  shoes, 
balloons,  pacifiers,  and  carpet  backing, 
as  well  as  many  medical  products. 

The  Commission  published  a  notice 
in  the  Federal  Register  on  March  21 , 
2000,  requesting  comments  on  the 
petition.  65  FR  15133.  The  Commission 
extended  the  comment  period  30  days. 
65  FR  33525.  The  Commission  received 
a  total  of  85  comments  on  the  petition. 

The  staff  reviewed  the  petition, 
comments  and  other  relevant  available 
information.  The  staff  then  forwarded  a 
briefing  package  to  the  Commission, 
which  is  available  on  the  Commission's 
Web  site  www.cpsc.gov  or  from  the 
Commission's  Office  of  the  Secretary. 
The  staff  recommends  that  the 
Commission  deny  the  petition.  The  sf&ff 
concludes  that  available  data  do  not 
support  that  NRL  is  a  strong  sensitizer 
as  that  term  is  defined  in  the  FHSA. 
Current  scientific  information  about  the 
development  of  NRL  allergy  from 
consumer  products  that  contain  NRL  is 
limited,  and  it  does  not  appear  that  the 
information  wiU  be  developed  in  the 
near  future. 

The  FHSA  defines  the  term  "strong 
sensitizer"  as  a  "substance  which  will 
cause  on  normal  living  tissue  through 
an  allergic  or  photodynamic  process  a 
hypersensitivity  which  becomes  evident 
on  reapplication  of  the  same  substance" 
and  which  the  Commission  declares  to 
be  a  strong  sensitizer.  15  U.S.C.  1261(k). 
The  FHSA  definition  further  states  that 
before  making  such  a  declaration,  and 
"upon  consideration  of  the  frequency  of 
occurrence  and  severity  of  the  reaction, 
[the  Commission]  shall  find  that  the 
substance  has  a  significant  potential  for 
causing  hypersensitivity."  Id. 

B.  The  Public  Meeting 

The  purpose  of  the  public  meeting  is 
to  provide  a  forum  for  oral  presentations 
on  the  NRL  petition  and  the  CPSC  staff 
briefing  package. 

Participation  in  the  meeting  is  open. 
See  the  DATES  section  of  this  notice  for- 
information  on  making  requests  to  give 
oral  presentations  at  the  meeting  and  on 
making  written  submissions. 

Dated:  November  7,  2003. 

Todd  A.  Stevensim, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  03-28458  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
13,  2004. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubhc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Liformation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Titie;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  biu-den  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  7,  2003. 
Angela  C.  ArringtcHi, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 
Title:  National  Longitudinal  Study  of 
No  Child  Left  Behind  (NCLB). 
Frequency:  Two  years  2004  and  2006. 
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Affected  Public:  State,  local,  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  9,240. 
Burden  Hours:  10,494. 

Abstract:  This  study  will  examine  the 
implementation  of  the  No  Child  Left 
Behind  Act  provisions  for  the  Title  I  and 
Titie  II  programs  in  a  nationally- 
representative  sample  of  schools  and 
districts.  The  study  will  include  four 
components  focused  on  particular 
provisions  of  the  law:  (1) 
Accountability;  (2)  teacher  quality;  (3) 
expanding  options  for  parents  and 
students;  and  (4)  targeting  and  resoiut;e 
allocation.  The  study  will  collect  data  in 
the  2004-05  and  2006-07  school  years. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections'*  link  and  by  clicking  on 
link  niunber  2410.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OaO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  tiUe  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS) 
at  1-800-877-8339. 

[FR  Doc.  03-28476  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Surplus  Plutonium  Disposition 
Program 

AGENCY:  National  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTION:  Amended  Record  of  Decision. 

SUMMARY:  The  U.S.  Department  of 
Energy /National  Nuclear  Security 
Administration  (DOE/NNSA)  is 
amending  its  January  11,  2000  Record  of 
Decision  (ROD)  (65  FR  1608)  to  allow 
for  the  fabrication  of  mixed  oxide 
(MOX)  fuel  lead  assemblies  in  France  on 
a  one-time  basis.  The  January  2000  ROD 


stated  that  DOE  would  fabricate  a 
limited  number  of  lead  assemblies  at 
Los  Alamos  National  Laboratory 
(LANL).  However,  because  of  cost  and 
schedule  impacts  and  progranunatic 
considerations,  lead  assembly 
fabrication  at  LANL  is  no  longer 
feasible. 

The  environmental  impacts  of 
fabricating  lead  assemblies  in  Europe 
were  first  evaluated  in  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Final  Programmatic 
Environmental  Impact  Statement 
(Storage  and  Disposition  PEIS)  (DOE/ 
ElS-0229.  December  1996).  In 
accordance  with  DOE  National 
Environmental  Policy  Act  (NEPA) 
Implementing  Procedures  at  Titie  10, 
§  1021.314(c),  DOE/NNSA  has  prepared 
a  Supplement  Analysis  (SA)  for  the 
Fabrication  of  Mixed  Oxide  Fuel  Lead 
Assemblies  in  Europe  (DOE/EIS-0229- 
SA3).  This  SA  updates  the 
environmental  impacts  of  fabricating 
lead  assemblies  in  France  using 
plutonium  oxide  from  LANL.  The  SA 
concludes  that  the  proposed  fabrication . 
of  lead  assemblies  in  France  would  not 
result  in  impacts  significantly  different 
from  <&•  significantiy  greater  than  those 
described  in  previous  DOE  NEPA 
dociunents.  Therefore,  DOE/NNSA  will 
now  pursue  the  fabrication  of  up  to  four 
lead  assemblies  in  France  at  the  existing 
Cadarache  and  MELOX  facilities,  using 
surplus  plutonium  from  LANL.  The  lead 
assemblies  will  be  retiuned  to  the 
United  States  for  irradiation  at  Catawba 
Nuclear  Station  (Catawba)'  in  South 
Carolina. 

FOR  FURTHER  INFORMATXm  CONTACT:  For 
further  information  concerning  the 
fabrication  of  lead  assemblies  in  France, 
the  Supplement  Analysis  entitied 
Fabrication  of  Mixed  Oxide  Fuel  Lead 
Assemblies  in  Europe,  or  this  amended 
ROD,  contact  Hitesh  Nigam,  NEPA 
Compliance  Officer,  Office  of  Fissile 
Materials  Disposition,  National  Nuclear 
Seciuity  Administration,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  or  leave  a 
message  at  800-820-5134. 

For  nirther  information  concerning 
DOE'S  NEPA  process,  contact  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Pohcy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 


'  Because  the  plants'  refueling  schedules 
determine  the  availability  for  lead  assembly  use, 
Duke  Power  Company  has  submitted  a  license 
amendment  request  to  the  NRC  to  allow  iiradiadon 
of  MOX  lead  assemblies  at  Catawba.  The  SA  also 
analyzes  the  use  of  the  McGuire  Nuclear  Station 
(McGuire)  in  Noith  Carolina,  which  could  be  used 
in  lieu  of  Cataivba,  if  a  license  amendment  request 
were  submitted  and  approved. 


64612 


Federal  Register /Vol.  68, 


Washington.  DC  20585,  telephone  202- 
586-4600,  or  leave  a  message  at  800- 
472-2756.  Additional  information 
regarding  the  EKDE  NEPA  process  and 
activities  is  also  available  on  the 
Internet  through  the  NEPA  home  page  at 
http://tis.eh.doe.gov/nepa. 

SUPPLEMENTARY  INFORMA-HON: 

I.  Background 

The  Storage  and  Disposition  PHIS 
evaluated  the  potential  environmental 
consequences  of  alternative  strategies 
for  the  long-term  storage  of  weapons- 
usable  plutonium  and  highly  enriched 
uranium  and  the  disposition  of 
weapons-usable  plutonium  that  has 
been  or  may  be  declared  surplus  to 
national  security  needs.  As  part  of  this 
evaluation,  the  Storage  and  Disposition 
PEIS  analyzed  the  environmental 
impacts  of  fabricating  lead  assemblies 
(and  some  initial  MOX  batch 
assemblies)  in  existing  facilities  in 
Europe  in  the  event  that  it  would  be 
necessary  to  begin  production  more 
quickly  than  could  be  accomplished  in 
the  United  States.  The  fabrication  of 
lead  assemblies  (small  quantities  of 
nuclear  fuel  used  by  a  commercial 
nuclear  power  plant  to  confirm  that  a 
new  fuel  design  will  perform  safely  and 
predictably)  involves  the  same  basic 
process  as  full-scale  fabrication  of  MOX 
fuel  and  is  required  to  support  Nuclear 
Regulatory  Commission  (NOIC)  licensing 
activities  and  fuel  qualification  efforts. 
The  Storage  and  Disposition  PEIS 
evaluated  transport  of  plutonium  oxide 
from  a  storage  facility  at  an  existing 
DOE  site  to  a  U.S.  port  (Suimy  Point, 
NC);  port  handling-at  the  U.S.  port; 
ocean  transport  to  the  European  ports  of 
Barrows,  United  Kingdom,  and 
Cherbourg,  France;  ocean  transport  of 
MOX  fuel  back  to  the  United  States;  and 
safe,  secure  trailer  (SST)  transport  of 
MOX  fuel  from  the  U.S.  port  to  either 
an  existing  commercial  reactor  site  or  a 
storage  site  in  the  United  States,  The 
shipping  schedule  projected  two 
shipments  of  plutonium  oxide  per  year 
and  a  maximimi  of  four  shipments  of 
fresh  (unirradiated)  MOX  fuel 
assemblies  per  year.  The  Storage  and 
Disposition  PEIS  also  discussed  the 
potential  effect  of  ocean  transport  on  the 
global  commons. 

Although  the  Storage  and  Disposition 
PEIS  indicated  that  fabrication  in 
Europe,  if  it  occurred  at  all,  would  only 
be  an  interim  measure,  the  PEIS  analysis 
included  not  only  the  annual 
transportation  impacts  of  shipments  to 
and  bom  Europe,  but  also  the  overall 
transportation  impacts  of  performing  all 
fuel  fobrication  work  for  the  entire  50- 
metric-ton  surplus  plutonium  inventory 
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in  Europ  a.  These  analyses  indicate  that 
total  trai  sportation  fatalities  resulting 
from  hot  1  radiological  and 
nonradic  logical  risk  to  the  public  and 
workers  or  both  routine  and  accident 
conditiolis  associated  with  European 
MOX  fu€  1  fabrication  for  the  entire 
inventor '  would  range  from  1.69  to  4.62 
fatalities,  depending  on  the  hjrpothetical 
one-way  (distance  to  be  traveled  (i.e., 
1,000  knj  to  4,000  km).  Port  handling 
impacts '  vere  also  analyzed  in  the  PEIS. 
The  anal  ^sis  determined  that  annual 
accident  risks  from  exporting  two 
shipmen  s  of  plutoniiun  oxide  and 
importin  ;  four  shipments  of  MOX  fuel 
would  n(  t  result  in  any  latent  cancer 
fatalities  (LCFs)  among  workers  or  the 
general  p  ublic.  The  analysis  also 
indicates  that  the  probability  that  these 
shipmen  s  would  be  involved  in  a 
maritime  accident  of  sufficient  severity 
to  cause  release  of  radioactive  materials 
resulting  in  catastrophic  consequences 
would  be  extremely  small  (on  the  order 
of  1.0  X  1  3-7  yr  to  10  X  10-8  yj) 

The  R(  tD  for  the  Storage  and 
Dispositi  m  PEIS,  issued  on  January  21, 
1997  (62  ?R  3014),  outlined  DOE's 
decision  to  pursue  a  hybrid  disposition 
strategy.  This  strategy  allowed  for  both 
the  immobilization  of  some  (and 
potential  y  all)  of  the  surplus  plutonium 
and  the  f  ibrication  of  some  of  the 
surplus  I  lutonium  into  MOX  fuel  to  be 
irradiate(  in  existing  domestic, 
commerc  ial  reactors.  The  ROD  made  no 
decision)  concerning  lead  assembly 
fabricatic  n. 

The  en  ^ironmental  impacts  of 
domestic  fabrication  of  lead  assemblies 
were  eva  uated  in  detail  as  part  of  the 
MOX  fue  fabrication  alternatives  in  the 
Surplus   'lutonium  Disposition  EIS 
(SPDEIS  (DOE/EIS-0283,  November 
1999),  w  lich  tiered  from  the  Storage 
and  Disp  jsition  PEIS.  Specific  facilities 
at  five  D(  )E  sites  were  considered  for 
this  effor ;,  based  on  site  capabilities 
existing  i  t  that  time:  The  Hanford  Site 
in  Washi  igton,  Idaho  National 
Engineer  ng  and  Environmental 
Laborato]  y  Argonne  National  Laboratory 
West  (Ar  L-W)  facilities  in  Idaho,  the 
Savanna  i  River  Site  (SRS)  in  South 
Carolina,  LANL  in  New  Mexico,  and 
Lawrena  i  Livermore  National 
Laboratoi  y  in  California.  The  SPD  EIS 
evaluatei  the  environmental  impacts  of 
fabricatii  g  10  fuel  assemblies, 
irradiatii  g  up  to  8  of  them  at  existing 
commerc  ial  reactors  (Catawba  or 
McGuire],  and  performing  post- 
irradiation  examination  at  the  Oak 
Ridge  Na  donal  Laboratory  (ORNL)  or 
ANL-W.  This  analysis  included 
evaluatio  q  of  transportation  impacts. 

The  SF  D  EIS  analyses  indicate  that 
environn  lental  impacts  from 


modification  and  routine  operation  of 
lead  assembly  fabrication  facilities 
would  be  small;  no  LCFs  would  be 
expected  in  the  general  population  fit>m 
the  postulated  bounding  design  basis 
accident;  nor  would  there  be  any  traffic 
fatalities  or  LCFs  expected  from  the 
associated  transportation. 

Among  other  decisions  made  in  the 
ROD  for  the  SPD  EIS  issued  on  January 
11,  2000,  DOE  selected  LANL  as  the  site 
for  lead  assembly  fabrication,  to  be 
followed  by  irradiation  in  U.S. 
commercial  reactors  and  post- 
irradiation  examination  of  selected  fuel 
rods  at  ORNL. 

n.  Lead  Assembly  Fabrication  in 
Europe 

In  May  2000,  DOE  determined  that 
cost  and  schedule  impacts  and  other 
programmatic  considerations  precluded 
lead  assembly  fabrication  at  LANL,  and 
DOE  discontinued  related  activities  at 
LANL.  DOE/NNSA  is  now  proposing  to 
use  U.S.  surplus  plutonium  from  LANL 
to  fabricate  up  to  four  lead  assemblies 
in  the  existing  Cadarache  and  MELOX 
facilities  in  France,  and  return  those 
lead  assemblies  to  the  United  States  for 
irradiation.  Consistent  with  decisions  in 
the  January  2000  ROD  for  the  SPD  EIS, 
the  lead  assemblies  would  be  irradiated 
at  Catawba,  after  which  selected  rods 
from  lead  assemblies  would  be 
transported  to  ORNL  for  post-irradiation 
examination. 

As  part  of  this  proposed  action,  up  to 
140  kg  of  plutonium  oxide  from  LANL 
would  be  transported  by  truck  (one 
shipment  consisting  of  three  SST/ 
Safeguards  Transport  [SGTs])  2  to  a  U.S. 
military  port.  The  plutoniiun  oxide 
would  then  be  transferred  to  Pacific 
Nuclear  Transport  Limited  (PNTL) 
ships  3  at  the  port  and  transported 


^  The  SST/SGT  is  a  specially  designed  component 
of  an  18-wheel  tractor-trailer  vehicle.  Although  the 
details  of  the  vehicle  enhancements  are  classified, 
key  characteristics  are  not,  and  include:  Enhanced 
structural  supports  and  a  highly  reliable  tie-down 
system  to  protect  cargo  from  impact:  heightened 
thermal  resistance  to  protect  the  cargo  in  case  of  a 
fire;  deterrents  to  protect  unauthorized  removal  of 
cargo;  couriers  who  are  armed  Federal  officers  that 
receive  rigorous  training  and  are  closely  monitored 
through  DOE's  Personnel  Assurance  Program;  an 
armored  tractor  to  protect  the  crew  from  attack, 
equipped  with  advanced  communications 
equipment:  specially  designed  escort  vehicles 
containing  advanced  communications  and 
additional  couriers;  24-hour-a-day  real-time 
monitoring  of  the  location  and  status  of  the  vehicle; 
and  stringent  maintenance  standards. 

'  The  PNTL  ships  are  vessels  specially  designed 
to  carry  radioactive  materials.  Special  safety 
features  include:  Double  hulls  to  withstand  damage 
from  a  severe  collision  and  remain  afloat:  enhanced 
buoyancy  to  ensure  the  ship  stays  afloat  and 
maintains  a  stable  attitude  even  in  the  most  extreme 
circumstances;  duplicate  navigation, 
communications,  electrical  and  cooling  systems; 
dual  propulsion  systems;  specialized  ^e  fighting 


across  the  Atlantic  Ocean  to  Cbndicnaig, 
France  (one  shipment  consisting  of  a 
two-ship  convoy).  The  plutonium  oxide 
would  then  be  transferred  to  existing 
fabrication  fecilities  in  France 
(Cadarache  and  MELOX).  After 
fabrication,  PNTL  ships  would  transport 
the  lead  assemblies  and  remaining 
archive  and  scrap  material  across  the 
Atlantic  Ocean  back  to  the  same  U.S. 
military  port.  The  lead  assemblies 
would  be  transferred  from  the  PNTL 
ships  to  SST/SGTs,  and  transported 
from  the  port  to  Catawba  (one  shipment 
consisting  of  four  SST/SGTs).  Archive 
(MOX  pellets  meeting  fuel 
specifications)  and  scrap  (out-of- 
specification  MOX  fuel  pellets  and 
remains  from  the  pellet-grinding 
process)  material  would  be  transported 
from  the  port  to  LANL  for  storage  (one 
shipment  consisting  of  two  SST/SGTs). 
Once  the  MOX  facility  becomes 
operational,  these  archive  and  scrap 
materials  would  be  used  as  feed 
material  diuing  pellet  production  for 
MOX  fuel  that  would  be  irradiated  in 
existing  U.S.  commercial  nuclear 
reactors. 

DOE  would  obtain  an  export  license 
bom  the  NRG  to  transport  plutoniiun 
oxide  from  the  United  States  to  France 
and  would  require  a  Certificate  of 
Competent  Authority  from  the 
Department  of  Transportation  (based  on 
the  NRG  review)  for  the  two  shipping 
containers  (FS47  and  FS65)  required  for 
this  project.  DOE  submitted  the  export 
license  application  to  the  NRG  in 
October  2003,  which  is  currently  under 
review.  The  application  for  certification 
of  the  FS47  was  submitted  on  August 
2003  and  the  FS65  is  scheduled  to  be 
filed  in  December  2003. 

m.  NQ»A  Process  for  Amending  ROD 

The  Council  on  Environmental 
Quality  (CEQ)  regulations  implementing 
NEPA  at  40  CFR  1502.9(c)  require 
Federal  agencies  to  prepare  a 
supplement  to  an  EIS  when  an  agency 
makes  substantial  changes  in  the 
proposed  action  that  are  relevant  to 
environmental  concerns  or  when  there 
are  significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts.  DOE  NEPA 
Implementing  Procedures  at  10  CFR 
1021.314(c)  direct  that  when  it  is 
unclear  whether  a  supplement  to  an  EIS 
is  required,  an  SA  be  prepared  to  assist 
in  making  that  determination.  DOE/ 
NNSA  has  recently  prepared  the 
Supplement  Analysis  for  the  Fabrication 
of  Mixed  Oxide  Fuel  Lead  Assemblies  in 
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Europe  (DOE/EIS-0229-SA3)  in 
accordance  with  these  CEQ  and  DOE 
Procedures.  The  conclusions  of  the  SA 
are  summarized  in  Section  IV  of  this 
amended  ROD. 

IV.  Summary  of  Impacts 

The  SA  focuses  on  the  potential 
impacts  (from  both  routine  operations 
and  postulated  accidents)  of 
transportation  of  materials,  including 
cargo-handling  activities  at  three 
alternative  U.S.  military  ports,  and  the 
effects  on  the  global  commons  of  ocean 
transport.  This  is  because  the  domestic 
activities  proposed,  other  than  those 
associated  with  transportation,  remain 
essentially  unchanged  compared  to  the 
manner  in  which  they  were  analyzed  ia 
the  Storage  and  Disposition  PEIS  and 
the  SPD  EIS.*  The  ports  evaluated  in  the 
SA  are  Charleston  Naval  Weapons 
Station  in  South  Carolina,  and 
Yorktown  Naval  Weapons  Station  and 
Norfolk  Naval  Station  in  Virginia. 

Based  on  the  analyses-  in  the  SA,  the 
proposed  fabrication  of  lead  assemblies 
in  France,  specifically,  overland 
transportation  of  plutonium  oxide  from 
LANL  to  any  of  the  three  ports,  ocean 
transport  to  France,  the  return  shipment 
of  fresh  MOX  fuel  lead  assemblies  to  the 
United  States,  and  subsequent  transport 
of  the  lead  assemblies  to  Catawba  and 
archive  and  scrap  materials  to  LANL, 
would  not  result  in  impacts 
significantly  different  irom  or  greater 
than  those  described  in  either  the 
Storage  and  Disposition  PEIS  or  the  SPD 
EIS.  Where  there  are  differences  in 
impacts,  they  are  small  changes  to 
impacts  that  are  themselves  small. 
Therefore,  the  activities  evaluated  do 
not  represent  substantial  changes  in  any 
proposed  actions  or  result  in  any  new 
circumstances  relevant  to 
environmental  concerns. 

Impacts  additional  to  or  different  from 
those  previously  evaluated  would  result 
from  transportation  of  materials  to 
implement  this  activity,  such  as 
movement  of  archive  and  scrap 
materials  from  the  port  to  LANL.  Some 
of  the  origins  and  destinations,  and 
hence  the  routes,  would  be  different 
than  previously  evaluated,  and  the 
shipping  containers,  although  also 
approved  Type  B  packages,  would  be 
different.  However,  there  would  be 
fewer  shipments  of  material  than 
previously  anticipated. 

The  risk  to  the  maximally  exposed 
individual  from  the  postulated  severe 
truck  accident  involving  shipment  of 


equipment;  satellite  navigation  and  tracking;  and 
highly  experienced  crew  members. 


'  The  only  additional  action  needed  for  lead 
assembly  fabrication  in  Fsance,  beyond  those 
evaluated  in  preWous  NEPA  documents,  is  the 
transport  of  archive  and  scrap  materials  to  LANL  for 
storage. 


plutonium  oxide  powder  is  extremely 
low.  The  risk  estimated  in  the  SA,  1  x 
10 -«  latent  cancer  fatality,  is  less  than 
the  risk  estimated  in  the  SPD  EIS,  3.5  x 
10-8  latent  cancer  fatality.  Although 
more  plutoniimi  oxide  powder  would  be 
available  for  release  from  the  accident  in 
the  SA  in  the  extremely  unlikely  event 
of  a  transportation  accident  involving  a 
breach  of  the  Type  B  package,  there  are 
fewer  shipments,  so  the  frequency  of 
occurrence,  hence  overall  risk,  is  lower. 

Implementation  of  the  proposed 
action  would  involve  a  very  small 
increase  in  the  use  of  the  port  facilities, 
with  no  construction  at  or  modification 
of  these  facilities.  Only  three  trucks 
(SST/SGTs)  would  arrive  at  the  port  to 
deliver  the  plutonium  oxide  to  the  dock 
where  two  PNTL  ships,  traveling  in  a 
two-ship  convoy,  would  receive  the 
cargo.  The  lead  assemblies,  archive,  and 
scrap  material  would  be  transported 
back  to  the  United  States,  also  in  a  two- 
ship  convoy,  and  would  leave  the  port 
in  a  total  of  six  trucks.  It  is  not  expected 
that  the  minimal  additional 
transportation  and  cargo  handling 
activities  would  result  in  any  impacts  to 
the  local  environment. 

The  SA  analyzes  a  severe  accident 
that  involves  a  collision  betwera  the 
PNTL  ship  and  another  ship  with  an 
ensuing  fire,  resulting  in  the  release  of 
plutonium  oxide  powder.  The  SA 
analyzed  the  identical  accident  scenario 
for  each  of  the  three  proposed  U.S. 
ports,  which  would  restdt  in  a 
population  accident  risk  of  1.2  x  10-' 
LCF  for  Charleston  NWS,  1.1  x  10-'  LCF 
for  Naval  Station  Norfolk,  and  3.5  x  10-^ 
LCF  for  Yorktown  NWS.  The  resulting 
individual  LCF  risk  to  the  maximally 
exposed  individual  is  3.5  x  10-"  for 
Charleston  NWS,  4.3  x  10-"  for  NS 
Norfolk,  and  2.0  x  10"  for  Yorktown 
NWS.  By  way  of  comparison,  the 
Storage  and  Disposition  PEIS  reported 
an  earlier  DOE  study  that  estimated  the 
likelihood  of  a  maritime  accident  of 
sufficient  severity  to  cause  significant 
release  of  radioactive  material  to  be  in 
the  range  of  1.0  x  10-«  to  1.0  x  10-'  per 
port  call. 

The  probability  of  an  accident  at  sea 
involving  the  PNTL  is  very  imlikely 
because  of  the  limited  number  of 
shipments  (one  two-ship  convoy  each 
way)  as  well  as  the  redimdant  modem 
navigation  systems  on  the  ship.  The 
probability  of  a  significant  release  is 
further  reduced  because  of  the 
ruggedness  of  the  PNTL  design  and  the 
Type  B  packages.  If  plutonium  oxide 
were  released  to  waters  of  the  global 
commons,  the  Storage  and  Disposition 
PEIS  reports  that  plutonium  oxide 
would  dissolve  very  slowly,  and  would 
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combine  with  sediments  rather  than 
remaining  dissolved  in  the  ocean  water. 

Archive  and  scrap  materials  meeting 
the  stabilization  criteria  of  IX)E 
Standard  DOE-301 3-2000  would  be 
storedin  two  Type  B  shipping  packages. 
There  is  very  little  risk  of  either  an 
inadvertent  criticality,  or  dispersion  of 
plutonium  in  the  event  of  an  accident, 
because  the  plutonium  would  be 
incorporated  in  a  non-dispersible 
ceramic  material.  The  dose  rate  at  1  m 
from  the  packages  would  not  exceed  0.1 
mrem/hr,  which  would  result  in  only 
minimal  personnel  exposure,  and  would 
not  exceed  the  dose  rate  from  storage  of 
archive  and  scrap  materials  as 
anticipated  in  the  SPD  EIS,  which  is 
estimated  to  be  0.15  mrem/hr  at  1  m.' 

Both  the  Storage  &  Disposition  PEIS 
(at  Section  G.1.2.6)  and  the  SPD  EIS  (at 
Section  L.6.5]  acknowledged  that  a 
threat  could  be  presented  by  sabotage  or 
.  terrorism,  and  concluded  that  adequate 
safeguards  are  in  place  to  meet  such  a 
threat.  Although  the  likelihood  of  an  _ 
attempted  act  of  sabotage  or  terrorism  ^ 
pccurring  is  not  precisely  knowable,  the 
chance  of  success  of  any  such  attempt 
was  judged  to  be  very  low,  particularly 
in  light  of  the  transport  methods  to  be 
employed  by  DOE  in  these  shipments, 
which  are  designed  specifically  to  afford 
security  against  sabotage  or  terrorism,  as 
well  as  safety  in  the  event  of  an 
accident.  In  preparing  the  SA,  DOE 
again  considered  sabotage  or  terroAsm 
and  determined  that  adequate 
safeguards  remain  in  place  to  meet  such 
threats. 

Based  on  these  analyses,  DOE/NNSA 
has  determined  that  the  potential 
environmental  impacts  associated  with 
lead  assembly  fabrication  in  France  are 
within  the  impacts  evaluated  in  the 
Storage  and  Disposition  PEIS  and  the 
SPD  EIS.  Fabricating  lead  assemblies  at 
existing  MOX  fuel  fabrication  facilities 
in  France  would  not  constitute 
significant  new  circumstances  or 
information  relevant  to  envirormiental 
concerns  and  bearing  on  the  previously 
analyzed  action  or  its  impacts  either  in 
the  United  States  or  affecting  the  global 
commons.  Therefore,  pursuant  to  10 
CFR  1021.314(c).  no  additional  NEPA 
analysis  is  required  by  DOE/NNSA  in 
order  to  fabricate  MOX  fuel  lead 
assemblies  in  France. 

V.  Response  to  Public  Comments 

DOE  has  received  letters  jequestinjg 
that  it  prepare  a  supplemental  EIS  on 
the  fabrication  of  lead  assemblies  in 
Europe.  These  requests  convey  concerns 
that  public  safety  is  put  at  risk  by  the 
proposal  to  fabricate  MOX  fuel  lead 
assemblies  in  Europe.  In  particular, 
concerns  have  been  expressed  about  the 


transport  ition  of  plutonium  to  and  from 
Europe  a  id  the  safety  of  the  facilities  in 
France.  C  ne  letter  received  by  DOE 
alleges  ti  at  the  proposal  to  fabricate 
lead  asse  nblies  in  Europe  has  not  been 
analyzed  in  an  EIS,  and  therefore  that  an 
SA  is  not  an  appropriate  document  in 
which  tojanalyze  the  proposal. 

DOE  (usagrees  with  the  last  assertion. 
Fabricau^n  of  MOX  fuel  assemblies  in 
Europe  was  specifically  analyzed  in  the 
Storage  alid  Disposition  PEIS.  In  that 
evaluatio  a,  the  transportation  impacts  of 
fabricatii  g  the  entire  50  metric  tons  of 
siurplus  p  lutonium  in  Europe  (as 
opposed  o  the  current  proposal  to  use 
up  to  0.1'  [  metric  tons  to  fabricate  four 
lead  asse  nblies)  was  analyzed.  The 
Storage  a  id  Disposition  PEIS  was  issued 
for  publii  review  and  comment  in 
accordan  :e  with  NEPA  requirements. 
DOE/NNI  >A  believes  that  this  afforded 
the  publi :  ample  opportxinity  to 
commenl  on  fabrication  of  MOX  fuel  in 
Europe. 

As  the  malysis  presented  in  the  SA 
makes  ch  ar,  the  potential 
environn  ental  impacts  associated  with 
lead  asse:  nbly  fabrication  in  Europe  are 
within  th  b  impacts  evaluated  in  the 
Storage  a  id  Disposition  PEIS  and  the 
SPD  EIS.  [n  this  analysis,  particular 
attention  has  been  given  to  the  impacts 
of  transp(  »rtation.  As  part  of  this 
analysis,  the  SA  evaluates  impacts  of 
activities  that  affect  the  global  commons 
outside  tl  le  jurisdiction  of  any  one 
nation.  The  SA  does  not  address  the 
impacts  c  f  the  proposal  in  France, 
however  J  because  DOE  believes  that  it  is 
neither  rsquired  nor  appropriate  under 
NEPA  to  pvaluate  the  safety  or 
environniental  impacts  of  an  activity 
within  ai  d  imder  the  jurisdiction  and 
control  o  another  sovereign  nation. 
Neverthe  ess,  DOE  wishes  to  emphasize 
that  the  t  ansportation  activities  and 
facilities  in  France  will  be  government- 
licensed  ind  conducted  and  operated 
under  strict  standards.  Accordingly, 
DOE/NNfiA  has  concluded  that 
preparati  jn  of  a  supplemental  EIS  is  not 
needed. 

VI.  Amei  ded  Decision 

DOE/N  MSA  will  use  U.S.  surplus 
plutoniuj  tl  from  LANL  to  fabricate  up  to 
four  mbc<  d  oxide  fuel  lead  assemblies  in 
France  oi  i  a  one-time  basis.  The 
plutoniu]  a  oxide  will  be  transported 
overland  from  LANL  to  Charleston 
NWS,5  ai  d  then  shipped  across  the 
Atlantic  i  )cean  to  Cherbourg,  France. 


^  Howeve 
is  not  avai 
Yorktown 
Norfolk  CO 
return  si 
and 


if  Charleston  Naval  Weapons  Station 
to  support  the  schedule,  either 
t>feval  Weapons  station  or  Naval  Station 
be  used  for  both  the  outbound  and 
hipi  lents,  after  appropriate  notifications 
agreem  nts  have  been  made. 


la  ble  t 


The  plutonium  oxide  will  be  fabricated 
at  existing  facilities  in  France 
<Cadarache  and  MELOX).  After 
fabrication,  lead  assemblies-and  archive 
and  scrap  materials  will  be  returned  to 
the  United  States  through  Charleston 
NWS. 

Consistent  with  decisions  in  the 
January  2000  ROD  for  the  SPD  EIS, 
these  lead  assemblies  will  be 
transported  to  Catawba  ^  for  irradiation, 
and  selected  rods  from  the  irradiated 
lead  assemblies  will  be  transported  to    ■ 
ORNL  for  post-irradiation  examination. 
Archive  and  scrap  materials  will  be 
stored  at  LANL.  This  decision  will 
allow  DOE  to  fabricate  lead  assemblies 
on  a  schedule  compatible  with  DOE's 
MOX  fuel  fabrication  schediUe. 

Issued  in  Washington,  DC,  this  7th  day  of 
November,  2003. 

Charles  S.  Przybylek, 

Chief  Operating  Officer,  National  Nuclear 

Security  Administration. 

[FR  Doc.  03-28506  Filedll-13-03:  8:45  am] 

BILUNG  CODE  64S0-01-I> 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

Fish  and  Wildlife  implementation  Plan 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of    * 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  annoimces  the 
availability  of  BPA's  ROD  to  adopt  the 
Preferred  Alternative  (PA  2002}  Policy 
Direction  in  its  Fish  and  Wildlife 
Implementation  Plan  Environmental 
Impact  Statement  (FWIP  EIS,  DOE/EIS- 
0312,  April  2003).  BPA  has  decided  to 
adopt  this  Preferred  Alternative  as  a 
comprehensive  and  consistent  policy  to 
guide  the  implementation  and  fimding 
of  the  agency's  fish  and  wildlife 
mitigation  and  recovery  efforts.  PA  2002 
focuses  on  enhancing  fish  and  wildlife 
habitat,  modifying  hydro  operations  and 
structures,  and  reforming  hatcheries  to 
both  increase  populations  of  listed  fish 
stocks  and  provide  long-terin  harvest 
opportunities.  PA  2002  reflects  fish  and 
wildlife  policy  guidance  for  the  Pacific 
Northwest  region  and  considers 
extensive  public  input.  It  is  also 
consistent  with  the  fish  and  wildlife 
component  of  BPA's  earlier  Business 


^The  plants'  refueling  schedules  determine 
availability  for  lead  assembly  use.  Duke  Power 
Company  submitted  a  license  amendment  request 
to  the  NRC  for  Catawba.  However,  if  needed, 
McGuire  could  also  be  used,  provided  a  license 
amendment  request  was  submitted  and  approved. 


Plan  decision  to  use  a  Market-Diiyensr 
approach  for  participation  in  the  electric 
utility  market  (Business  Plan  EIS,  DOE/ 
EIS-0183,  June  199S,  and  Business  Plan 
ROD,  August  15,-1995). 
ADDRESSES:  Copies  of  the  ROD  and  EIS 
may  be  obtained  by  calling  BPA's  toll- 
free  document  request  line,  1-800-622- 
4520.  The  ROD  and  EIS  are  also 
available  on  oiu"  Web  site, 
www.efw.bpa.govi 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Alton,  Project  Manager, 
Bonneville  Power  Administration — 
KEC-4,  P.O.  Box  3621,  Portland, 
Oregon,  97208-3621;  telephone  number 
503-230-5878;  e-mail  ccalton@bpa.gov. 

Issued  in  Portland,  Oregon,  on  October  31, 
2003. 

Stephen  J.  Wri^t, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  03-28507  Filed  11-13-^)3;  8:45  am] 
BILUNG  COOE  64S0-01-P  -^ 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federal  Energy  Management  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  the 
eighth  meeting  of  the  Federal  Energy 
Management  Advisory  Committee 
(FEMAC),  an  advisory  committee 
established  under  Executive  Order 
13123 — "Greening  the  Government 
through  Efficient  Energy  Management." 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  requires 
that  these  meetings  be  announced  in  the 
Federal  Register  to  allow  for  public 
participation. 

DATES:  Wednesday,  December  3,  2003;  9 
a.m.  to  12  p.m. 

ADDRESSES:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza,  SW.,  Washington 
DC  20024. 

FOR  FURTHER  INFORMATION  COKTACT:  Rick 
Klimkos,  Designated  Federal  Officer  for 
the  Committee,  Office  of  Federal  Energy 
Management  Programs,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585;  (202)  586- 
8287. 

SUPPLEMENTARY  INFORMATKMi: 

Purpose  of  the  Meeting:  To  provide 
advice  and  guidance  on  a  range  of  issues 
critical  to  meeting  mandated  Federal 
energy  management  goals. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following 
topics: 


•  Review  of  FEMAC's  Draft  Strategic 
Plan 

•  Evaluation  of  FEMP's  Multi-Year  Plan 

•  Assessment  of  FEMAC's  current 
working  groups    ^^ 

•  Establish  new  FEMAC  working  group 
Public  Participation:  In  keeping  with 

procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Federal  Energy  Management  Advisory 
Committee.  If  you  would  like  to  file  a 
written  statement  with  the  committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  Rick 
Klimkos  at  (202)  586-8287  or 
rick.klimkos@ee.doe.gov  (e-mail).  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Members  of  the  public  will 
be  heard  in  the  order  in  which  they  sign 
up  at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  chair  of  the 
committee  will  make  every  effort  to  hear 
the  views  of  all  interested  parties.  The 
chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

Afinutes;  The  minutes  of  the  meeting 
wUl  be  available  for  public  review  and 
copying  vrithin  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  1EB190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  November  7, 
2003. 

Rachel  M.  Samuel, 

DeputyAdvisory  Committee  Management 
Officer. 

[FRDoc.  03-28509  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP04-1 2-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Application 

November  6,  2003. 

Take  notice  that  on  October  31,  2003, 
TransColorado  Gas  Transmission 
Company  (TransColorado),  filed  with 
the  Federal  Energy  Regulator 
Commission  (Conunission)  pm'suant  to 
section  7(C)  of  the  Natm-al  Gas  Act,  and 
part  157  and  §  2.55(a)  of  the 
Commission's  Regulations  its 
application  for  a  certificate  of  public 


eonvenience  and  necessity  authorizing 
installation,  construction,  modification 
and  operation  of  compression  facilities, 
minor  piping  and  ancillary  facilities.* 
The  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrar>'"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
bee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Any  questions  regarding  the 
application  may  be  directed  to  Skip 
George,  Manager  of  Certificates, 
TransColorado  Gas  Transmission 
Company,  PO  Box  281304,  Lakewood, 
Colorado  80228-8304,  phone  (303)  914- 
4969. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date, 
file  with  the  Federal  Enei;gy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Oidy  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  website  under  the  "e- 
FUing"  hnk.  The  Commission  strongly 
encourages  intervenors  to  file 
electronically. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
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will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  tiirectly  involved  in 
the  protest. 

Persons  who  wish  to  coinment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  conunenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners- and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
'obtain*rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comment  Date:  November  28,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FRDoc.  E3-00211  Filed  11-13-03;  8:45  am] 
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DEPAR1 


lENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commiaafon 

[Doclwt  M).  RP04~46-000] 

Tranawektem  Pipeline  Company; 
Notice  o4  Tariff  Filing 

Novembei  6,  2003. 

Take  nptice  that  on  November  3, 
2003,  Transwestern  Pipeline  Company 
(Transwastern)  tendered  for  filing  as 
part  of  it ;  FERC  Gas  Tariff,  Second 
Revised  '  Volume  No.  1,  Second  Revised 
Sheet  No,  106-111,  to  become  effective 
February  23,  2000. 

Transv  'estem  states  that  on  October  1, 
1992.  First  Revised  Sheet  Nos.  105-111 
were  can  :eled  by  the  Commission's 
Order  in  Docket  No.  RS92-87. 
Subsequ(  intly,  in  Docket  Nos.  RP99- 
481-000  and  001,  Transwestern  states 
that  it  im  plemented  the  Form  of  Service 
Agreement  for  its  Enhanced  Firm 
Backhau  Service  on  Sheet  Nos.  105  and 
105A.  Tr  mswestem  further  states  that  Ft 
inadvert(  ntly  did  not  file  Revised  Sheet 
Nos.  106  through  No.  Ill  stating  that 
these  she  ets  remain  canceled.  In  the 
instant  fi  ing,  Transwestern  states  that  it 
is  filing  t  iriff  revisions  on  Second 
Revised  I  Iheet  Nos.  106-111  to  correct 
the  pagii  ation  in  the  tariff. 

Any  p«  rson  desiring  to  be  heard  or  to 
protest  s)  id  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Bnergy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  iE  accordance  with  §  385.214  or 
385.211  (if  the  Commission's  Rules  and 
Regulatic  ns.  All  such  motions  or 
protests  1  nust  be  filed  in  accordance 
with  §154.210  of  the  Commission's 
Regulatic  ns.  Protests  will  be  considered 
by  the  Cc  mmission  in  determining  the 
appropri  ite  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proc(  edings.  Any  person  wishing  to 
become  {  party  must  file  a  motion  to 
interven^.  This  filing  is  available  for 
review  al  the  Commission  in  the  Public 
Refereno  >  Room  or  may  be  viewed  on 
the  Conu  mission's  Web  site  at  http:// 
www.fen  .gov  using  the  eLibrary.  Enter 
the  dock  (t  number  excluding  the  last 
three  dig  ts  in  the  docket  number  field 
to  access  the  docimient.  For  assistance, 
please  cc  ntact  FERC  Online  Support  at 
FERCOn  ineSupport@ferc.gov  or  toll- 
free  at  (8  )6)  208-3676,  or  TTY,  contact 
(202)  503-8659.  The  Commission 


strongly 


sncourages  electronic  filings. 


See,  18  C  FR  385.2001(a)(l)(iii)  and  the 


ins^ctions  on  the  Commission's  Web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00210  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  B717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docicet  No.  CP03-75-000]  ' 

Freeport  LNG  Development,  L.P.; 
Notice  of  Availability  of  tlie  Draft    ~ 
Environmental  Impact  Statement  for 
the  Propoaed  Freeport  LNG  Project 

November  6,  2003. 

The  staff  of  the  FederaJ  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  draft 
environmental  impact  statement  (EIS) 
on  the  liquefied  natural  gas  (LNG) 
import  terminal  and  natural  gas  pipeline 
facilities  proposed  by  Freeport  LNG 
Development,  L.P.  (Freeport  LNG)  in  the 
above-referenced  docket. 

The  draft  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  draft  EIS  also  evaluates  alternatives 
to  the  proposal,  including  system 
alternatives,  alternative  sites  for  the 
LNG  import  terminal,  and  pipelice 
alternatives. 

The  draft  EIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  Brazoria  County, 
Texas. 

,    •  LNG  ship  docking  and  imloading 
facilities  with  a  protected  single  berth 
equipped  v/ith  mooring  and  breasting 
dolphins,  three  liquid  imloading  arpis, 
and  one  vapor  return  arm; 

•  reconfiguration  of  a  storm 
protection  levee  and  a  permanent  access 
road; 

•  two  26-inch-diameter  (32-inch 
outside  diameter)  LNG  transfer  lines, 
one  16-inch-diameter  vapor  return  line, 
and  service  lines  (instrument  air, 
nitrogen,  potable  water,  and  firewater); 

•  two  aouble-walled  LNG  storage 
tanks  each  with  a  usable  volume  of 
1,006,000  barrels  (3.5  billion  cubic  feet 
of  gas  equivalent); 

•  six  3,240  gallon-per-minute  (gpm) 
in-tank  pumps; 

•  seven  2,315  gpm  high  pressure  LNG 
booster  pumps; 

•  three  boil-off  gas  compressors  and  a 
condensing  system; 


•  six  high-pressure  LNG  vaporizers 
using  a  primary  closed  circuit  water/ 
glycol  solution  heated  with  twelve 
water/glycol  boilers  during  cold  weather 
and  a  set  of  intermediate  heat 
exchangers  using  a  secondary 
circulating  water  system  heated  by  an 
air  tower  during  warm  weather,  and 
circulation  pumps  for  both  systems; 

•  two  natural  gas  superheaters  and 
two  fuel  gas  heaters; 

•  ancillary  utilities,  buildings,  and 
service  facilities  at  the  LNG  terminal; 
and 

•  9.6  miles  of  36-inch-diameter 
natural  gas  pipeline  extending  from  the 
LNG  import  terminal  to  a  proposed 
Stratton  Ridge  Meter  Station. 

The  purpose  of  the  Freeport  LNG 
Project  is  to  provide  the  facilities 
necessary  to  deliver  LNG  to  intrastate 
shippers,  including  Dow  Chemical 
Company  (Dow),  at  the  proposed 
Stratton  Ridge  Meter  Station  by  2007. 
Freeport  LNG's  proposed  facilities 
would  re-vaporize  and  transport  up  to 
1.5  billion  cubic  feet  per  day. 

Comment  Procedures  and  Public 
Meeting 

Any  person  wishing  to  comment  on 
the  draft  EIS  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensiu'e  thai  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426; 

•  Reference  Docket  No.  CP03-75- 
000; 

•  Label  one  copy  of  yoiu  comments 
for  the  attention  of  Gas  Branch  2,  PJll.2; 
and; 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  29,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  the 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  to  this 
proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  online. 
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In  addition  to  or  in  Ueu  of  sending 
written  comments,  we  invite  you  to 
attend  the  public  scoping  meeting  we 
will  conduct  in  the  area.  The  location 
and  time  for  this  meeting  is  listed 
below:  December  9,  2003,  7  p.m.,  Lake 
Jackson  Civic  Center,  333  Highway  332 
East,  Lake  Jackson,  Texas  77566, 
Telephone:  979-415-2600. 

This  meeting  will  be  posted  on  the 
Commission's  calendar  located  at 
http://www.ferc.gov/EventCalendar/ 
EventsList.aspx  along  with  other  related 
information. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  draft  EIS,  a  final  EIS  will 
be  published  and  distributed  by  the 
staff.  The  final  EIS  will  contain  the 
staffs  responses  to  timely  comments 
received  on  the  draft  EIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  conmientor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  draft  EIS.  You 
must  file  your  request  to  intervene  as 
specified  above.'  You  do  not  need 
.  interveuor  status  to  have  your 
comments  considered. 

'The  draft  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  502-8371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  the  draft  EIS  has 
been  mailed  to  Federal,  state,  and  local 
agencies;  public  interest  groups; 
individuals,  and  affected  landowners 
who  requested  a  copy  of  the  draft  EIS; 
libraries;  newspapers;  and  parties  to  this 
proceeding. 

Additional  information  about  the 
Project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (wTviv./eir. gov)  using 
the  eLibrary  link.  Click  on  the  eLibrary 
link,  click  on  "General  Search"  and 
enter  the  docket  number  excluding  the 
last  three  digits  in  the  Docket  Number 
field.  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance 


with  eLibrary,  the  eLibrary  helpline  can 
be  reached  at  1-866-208-3676,  TTY 
(202)  502-8659  or  at 
FERCOnlineSupport@FERC.gov.  The 
eLibrary  link  on  the  FERC  hitemet 
website  also  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  the  eSubscription 
link  on  the  FERC  hitemet  Web  site. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00216  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

November  6,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2058-038. 

c.  Date  Filed:  July  18,  2003. 

d.  Applicant:  Avista  Corporation. 

e.  Name  of  Project:  Clark  Fork.  *- 

f.  Location:  The  project  is  located  on 
the  Clark  Fork  River,  in  Bonner  County, 
Idaho  and  Sanders  County,  Montana, 
and  affecting  lands  of  the  United  States 
within  the  Idaho  Panhandle,  Lolo  and 
Kootenai  National  Forests. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Mr.  Steven  A. 
Fry,  Hydro  Licensing  and  Safety 
Manager,  Avista  Corporation,  PO  Box 
3727,  Spokane,  Washington  99220- 
3727,  (509)  495-4852. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Anumzziatta  Purchiaroni  at  (202)  502- 
6191,  or  e-mail  address: 
anumzziatta.purchiaroni@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  December  5,  2003. 

k.  Description^of  Request:  Avist& 
Corporation,  (Avista)  filed  an 
amendment  of  its  license  to  revise  the 
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generating  and  hydraulic  capacities  of 
the  project.  Avista  is  requesting  the 
amendment  to  reflect  a  recent  turbine 
and  generator  upgrade  of  Unit  #3,  and 
to  allow  for  an  upgrade  of  Unit  #2  of  the 
four  units  at  the  Cabinet  Gorge 
Development.  The  upgrades  will  result 
in  an  increase  of  the  total  installed 
capacity  of  the  Cabinet  Gorge 
Development  from  231  MW  to  257  MW, 
and  the  design  flow  from  36,000  cfs  to 
37,400  cfs.  Avista  is  not  proposing 
changes  to  project  operation,  or  water 
levels  in  its  amendment  application. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
docimient.  You  may  also  register  online 
at  http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov, 
for  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

•  n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  becoroe  a 
party  to  the  proceeding.  Any  comments, 
protests,  orjnotions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particiilar  application  to  which  the 
filing  refers.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
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COIE 


DEPART  /lENT  OF  ENERGY 

Federal  I  nergy  Regulatory 
Commis)  Ion 

Notice  o1  Application  For  Amendment 
of  Licena  b  and  Soliciting  Comments, 
Motions  'o  Intervene,  and  Protests    *^ 

November  6,  2003. 

Take  n  rtice  that  the  following 
applicatii  in  has  been  filed  with  the 
Commiss  on  and  is  available  for  public 
inspectio  i: 

a.  App.  ication  Type:  Amendment  of 
License  t )  Replace  the  Turbines  at  the 
Wanapm  i  Development. 

b.  Proji  ct  No.:  2114-117. 

c.  Date  Filed:  October  2,  2003. 

d.  App  leant:  Public  Utility  District 
:No.  2  of  ( Irant  County,  Washington. 

e.  JVa/ii  9  of  Project:  Priest  Rapids 
Hydroele  :tric  Project. 

f.  Loca  ion:  On  the  Columbia  River,  in 
Grant,  Ya  kima,  Kittitas,  Douglas, 
Benton,  a  nd  Chelan  counties, 
Washingi  on.  The  project  occupies 
federal  la  nds  managed  by  the  U.S. 
Bureau  o  Land  Management,  U.S. 
Bureau  o  Reclamation,  U.S.  Department 
of  Energj,  U.S.  Department  of  the  Army, 
and  U.S.  nsh  and  Wildlife  Service. 

g.  Fi7e<  Pursuant  to:  Federal  Power 
Act,  16  I  S.C.  791a-825r. 

h.  App  leant  Contact:  Cliff  Sears, 
Regulatoi  y  Compliance  Coordinator, 
Public  U  ility  District  No.  2  of  Grant 
County,  Washington,  P.O.  Box  878, 
Ephrata.  VVA  98823;  (509)  754-3541. 


i.  FERC  Contact:  Any  quastions  on 
this  notice  shoidd  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  502-6190,  or  e- 
mail  address:  vedula.sarma@ferc.gov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protest: 
December  5,  2003. 

k.  Description  of  Request:  Grant  seeks 
authorization  to  replace  one  Kaplan 
turbine  at  its  Wanapum  development 
with  a  new  and  upgraded  turbine  in 
unit  #8  and,  if  it  meets  specified 
performance  criteria  for  juvenile  salmon 
passage  survival,  to  sequentially  replace  * 
the  remaining  9  turbine  units  at  the  rate 
of  1  unit  every  9  months.  Grant  states 
the  proposed  turbines  replacement 
would  provide  for  increased  project 
power,  increased  hydraulic  capacity, 
equal  or  better  juvenile  salmon  passage 
survival,  and  improved  water  quality  by 
reducing  the  amount  of  forced  spill  at 
Wanapum  Dam  during  periods  of  high 
flow.  The  total  rated  capacity  of  the  new 
turbines  at  the  Wanapimi  Development 
would  increase  from  1.200,000  hp  (900 
MW)  to  1,500,000  hp  (1,125  MW),  and 
the  total  hydraulic  capacity  would 
increase  from  178,000  cfs  to  188,000  cfs. 
The  generators'  total  nameplate  capacity 
would  remain  unchanged  at  1,038  MW. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  You  may  also  register  online 
at  http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov, 
for  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
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Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must  ~ 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

,o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.govvtndei  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00213  Filed  11-13-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

November  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  3131-044. 

c.  Date  Filed:  October  6,  2003. 

d.  Applicants:  Christopher  J.  Kruger 
and  Eileen  J.  Kruger  (Kruger/Transferor) 
and  Brockway  Mills,  LLC  (Brockway 
Mills/Transferee). 


e.  Name  of  Project:  Brockways  Mills. 

f.  Location:  Located  on  the  Williams 
River,  in  Windham  County,  Vermont. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicants  Contact:  Christopher  J. 
Kruger,  563  Holden  Hill  Road,  Langdon, 
New  Hampshire  03602,  (603)  835-2503. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  December  5,  2003. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
•Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-3 13 1-044)  on  any 
comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediu«  require  all  interveners 
filing  a  dociunent  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Transfer:  Kruger  and 
Brockway  Mills  jointly  seek 
Commission  approval  to  transfer  the 
Ucense  for  the  Brockways  Mills  Project 
from  Kruger  to  Brockway  Mills. 

1.  Locations  of  Application:  A  copy  of 
the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
niunber  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Ae 
document.  For  assistance,  call  toll-free 
1-666-208-3676  or  e-mail 
FERCOnlineSupport®ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  conunents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00214  Filed  11-13-03;  8:45  am] 

b«jjM6  code  sm-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments. 
Motions  To  Intervene,  and  Protests 

November  6,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boimdary  and 
Approve  Revised  Exhibit. 

b.  Project  No.:  4900-071. 

c.  Date  Filed:  February  4.  April  3,  and 
October  20,  2003. 

d.  Applicant:  Algonquin  Power 
System  (New  York)  Inc. 

e.  Name  of  Project:  Forestport 
Generating  Station. 
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f.  Location:  The  project  is  located  on 
the  Black  River  in  Oneida  County,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Sean  Fairfield, 
Regulatory  Coordinator,  Algonquin 
Power  System  (New  York)  toe,  2845 
Bristol  Circle,^  Oakville,  Ontario,  Canada 
L6H  7H7.  905-465-4518. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  aiddressed  to  Mr. 
Jake  Tung  at  (202)  502-8757,  or  e-mail 
address:  hong.tung@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  December  5,  2003. 

\.  Description  of  Request:  The 
licensee  proposes  to  revise  the  boundary 
for  the  Forestport  Generating  Station 
Project.  The  boimdary  area  subject  to 
revision  is  located  downstream  of  the 
project's  spillway.  The  licensee 
indicates  that  the  revised  boundary  is 
based  on  an  updated  survey  map  and  it 
will  not  affect  the  project's  Recreation 
Use  Plan  approved  by  the  Commission 
in  1990. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eUbrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  You  may  also  register  online 
at  http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov, 
for  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
applicati<  m. 

o.  Filir\  I  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  le  ters  the  title  "COMMENTS", 
"RECOM  ^lENDA-nONS  FOR  TERMS 
AND  COI  romONS",  "PROTEST  ",  OR 
"MOTIOl  I  TO  INTERVENE",  as 
applicabl },  and  the  Project  Number  of 
the  partlc  iilar  application  to  which  the 
filing  refe  rs.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  F  .  Salas,  Secretary,  Federal 
Energy  R(  gulatory  Commission,  888 
First  Str©  tt,  NE.,  Washington,  DC  20426. 
A  copy  ol  any  motion  to  intervene  must 
also  be  se  rved  upon  each  representative 
of  the  Applicant  specified  in  the 
particula^  application. 

p.  Ageiicy  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  ol  the  application  may  be 
obtained  )y  agencies  directly  from  the 
Applican  .  If  an  agency  does  not  file 
comment  i  within  the  time  specified  for 
filing  coniments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  (  omments  must  also  be  sent  to 
the  Appli  want's  representatives. 

q.  Comi  nents,  protests  and 
interventtons  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.;  001(a)(l)(iii)  and  the 
instructio  as  on  the  Commission's  Web 
site  at  /itt  }://www.ferc.gov  under  the  "e- 
Filing"  lii  ik. 


Magalie  R 

Secretary. 
[PR  Doc. 
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6717-01-P 


DEPARTMENT  OF  ENERGY 

National  Muclear'Security 
Administration 

Notice  of  JAvailabiilty  of  the  Final 
Envlronntentai  Impact  Statement  for 
the  Proposed  Chemistry  and 
Metallurgy  Research  Building 
Replaceiient  Project  at  Los  Alamos 
National  laboratory,  Los  Alamos,  NM 

AGENCY:  Ilational  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Department  of  Energy's 
(DOE)  Na  ional  Nuclear  Security 
Administ  ation  (NNSA)  announces  the 
availabili'  y  of  the  Final  Environmental 
Impact  Si  itementfor  the  Chemistry  and 
Metallurg  r  Research  Building 
Replacem  ent  Project  at  Los  Alamos 
National  laboratory,  Los  Alamos,  New 
Mexico  (tie  Final  CMRR  EIS).  The 
present  C  lemistry  and  Metallurgy 


Research  (CMR)  Biulding  at  Los  Alamos 
National  Laboratory  (LANL)  houses     '^ 
mission  critical  analytical  chemistry, 
material  characterization  and  research 
and  development  capabilities  involving 
actinides  (actinides  are  any  of  a  series 
of  elements  with  atomic  numbers 
ranging  from  actiniimi-89  through 
lawrencium-103).  The  Pinal  CMRR  EIS 
considers  the  potential  environmental 
impacts  that  could  result  due  to  the 
consolidation  and  relocation  of  these 
CMR  capabilities  from  the  existing  aged 
CMR  Building  to  a  new  facility  such 
that  these  capabilities  would  be 
available  on  a  long-term  basis  to    ~ 
successfully  accomplish  LANL  mission 
support  activities  or  programs.  Two 
locations  at  LANL  were  evaluated  for 
locating  a  new  CMRR  Facility:  A 
location  within  Technical  Area  (TA)  -55 
and  a  location  within  TA-6.  The  Final 
CMRR  EIS  also  considers  the  no-action 
alternative  of  maintaining  the  CMR 
capabilities  at  the  existing  CMR 
Building. 

DATES:  The  NNSA  intends  to  issue  a 
Record  of  Decision  on  the  CMRR  EIS  no 
sooner  than  30  days  after  the 
Environmental  Protection  Agency 
publishes  a  notice  of  filing  of  the  Final 
CMRR  EIS  in  the  Federal  Register. 

ADDRESSES:  A  copy  of  the  Final  CMRR 
EIS  and  its  Summary  may  be  obtained 
upon  request  by  writing  to:  U.S. 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Los  Alamos 
Site  Office,  Attn:  Ms.  Elizabeth  Withers, 
Office  of  Facility  Operations,  528  35th 
Street,  Los  Alamos,  New  Mexico,  87544; 
by  facsimile  ((505)  667-9998);  or  by  e- 
mail  [CMRR  EIS@doeal.gov).  Copies  of 
the  Final  CMRR  EIS  are  also  available 
for  review  at:  the  Los  Alamos  Outreach 
Center,  1619  Central  Avenue,  Los 
Alamos,  New  Mexico,  87544;  and  the 
Zimmerman  Library,  University  of  New 
Mexico,  Albuquerque,  New  Mexico 
87131. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  NNSA  NEPA 
process,  please  contact:  Mr.  James 
Mangeno  (NA  1),  NEPA  Compliance 
Officer  for  Defense  Programs,  U.S. 
Department  of  Energy,  National  Nuclear 
Security  Administration,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  or  telephone  1-800-832- 
0885.  For  general  information  about  the 
DOE  NEPA  process,  please  contact:  Ms. 
Carol  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Compliance  (EH-42), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600, 
or  leave  a  message  at  1-800-472-2756. 


SUPPLEMENTARY  MF0RMAT10N:  Kttssiott : 
critical  CMR  capabilities  at  LANL 
support  NNSA's  stockpile  stewardship 
.  and  management  strategic  objectives. 
The  CMR  Building's  analytical 
chemistry,  materials  characterization, 
and  actinide  research  and  development 
capabilities  are  necessary  to  support  the 
current  and  ftiture  directed  stockpile 
work  and  campaign  activities  conducted 
at  LANL.  The  CMR  Building  is  over  50 
years  old  and  approaching  end  of  design 
life.  Studies  conducted  in  the  late  1990s 
identified  a  seismic  fault  trace  located 
beneath  the  CMR  Building,  which 
greatly  enhances  the  level  of  structuiral 
upgrades  needed  for  the  building  to 
meet  current  structural  seismic  code 
requirements  for  a  Hazard  Category  2 
nuclear  facility.  The  CMR  Building  has 
been  upgraded  such  that  operations  can 
continue,  on  a  restricted  basis,  in 
support  of  national  security  missions. 
The  CMR  Upgrades  project  was 
designed  to  extend  the  life  of  the  CMR 
Building  through  approximately  2010.  It 
would  be  cost  prohibitive  to  perform  the 
needed  repairs,  upgrades,  and  systems 
retrofitting  for  a  long-term  (beyond 
2010),  unrestricted  use  of  the  CMR 
Building. 

NNSA  cannot  continue  to  perform  the 
assigned  LANL  mission  critical  CMR 
capabilities  in  the  existing  CMR 
Building  at  an  acceptable  level  of  risk  to 
public  and  worker  health  and  safety 
without  operational  restrictions.  These 
operational  restrictions  would  preclude 
the  full  implementation  of  the  level  of 
operation  DOE  decided  upon  through  its 
Record  of  Decision  for  the  1999  LANL 
Site-wide  Environmental  Impact 
Statement  for  the  Continued  Operation 
of  Los  Alamos  National  Laboratory 
(DOE/EIS-0238).  CMR  capabilities  are 
necessary  to  support  the  current  and 
directed  stockpile  work  and  campaign 
activities  at  LANL.  By  2010,  operations 
will  have  been  conducted  in  the  existing 
CMR  Building  for  60  years;  this  is  the 
estimated  operational  life  span  for 
nuclear  operations  at  the  existing  CMR 
Building.  Given  that  the  CMR  Building 
is  near  the  end  of  its  useful  life,  action 
is  now  required  by  NNSA  to  assess 
alternatives  for  continuing  these 
activities  for  the  succeeding  50  years. 

The  Final  CMRR  EIS  evaluates  the 
environmental  impacts  associated  with 
relocating  the  CMR  capabilities  at  LANL 
to  new  buildings  sited  at  the  following 
alternative  locations:  (1)  Next  to  the 
Plutonium  Facility  at  TA-55  at  LANL 
(the  Proposed  Action),  and  (2)  a 
"greenfield"  site  within  TA-6.  The 
NNSA  also  evaluated  performing 
minimal  necessary  structural  and 
systems  upgrades  and  repairs  to 
portions  of  the  existing  CMR  Building 
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and  continuing  the  use  of  these 
upgraded  portions  of  the  structure  for 
administrative  offices  and  support 
function  purposes,  as  well  as  evaluating 
the  potential  decontamination  and 
demolition  of  the  existing  CMR  Building 
as  disposition  options  coupled  with  the 
alternatives  for  construction  and 
operation  of  new  nuclear  laboratory 
facilities  at  the  two  previously 
identified  locations.  The  Final  CMRR 
EIS  considers  the  performance  of 
minimal  necessary  structural  and 
systems  upgrades  and  repairs  to  the 
existing  CMR  Building  as  a  no-action^ 
alternative  with  continued  maintenance 
of  limited  mission  critical  CMR 
capabilities  at  the  CMR  Building. 

In  the  Final  CMRR  EIS,  the 
Administrator  of  the  M^JSA  designated 
Alternative  1,  the  Proposed  Action  of 
constructing  and  operating  a  new  CMRR 
Facility  at  TA-55,  as  its  preferred 
alternative.  Additionally,  the  desi^ated 
preferred  construction  option  is  th* 
construction  of  a  single  consolidated 
SNM-capable  Hazard  Category 
laboratory  above  ground  with  a  separate 
administrative  offices  support  functions 
building  (Option  3);  NNSA's  preferred 
option  for  the  disposition  of  Ae  CMR 
Building  is  to  decontaminate, 
decommission,  and  demolish  that  entire 
structure  (Option  3). 

Signed  in  Washington,  DC,  this  21  day  of 
October,  2003. 

Everet  H.  Beckner, 

Deputy  Administrator  for  Defense  Programs, 
National  Nuclear  Security  Administration. 
[PR  Doc.  03-28508  Filed  11-13-03;  8:45  am] 

BILUNG  CQpE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6645-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  the  Federal  Register  dated  April  4, 
2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-G65090-NM  Rating 
LO.  Magdelena  Ridge  Observatory 


Project,  Construct  and  Operate  an 
Observatory  in  the  Magdelena 
Mountains,  Cibola  National  Forest, 
Magdelena  Ranger  District,  Socorro 
County,  NM. 

Sununoiy:  EPA  had  no  objection  to 
the  preferred  alternative. 

ERP  No.  D-DOE-L09817-WA  Rating 
EC2,  BP  Cherry  Point  Cogeneration 
Project,  To  Build  a  720-megawatt  Gas- 
Fired  Combined  Cycle  Cogeneration 
Facility,  Energy  Facility  Site  Evaluation 
Council  (EFSEC),  Whatcom  Coimty. 
WA. 

Summary:  EPA  expressed  concerns 
that  proposed  mitigation  would  not 
adequately  offset  project-related  impacts 
to  wetlands.  EPA  recommended  that  the 
additional  wetland  mitigation  be 
developed  along  with  a  demonstration 
that  the  applicant-proposed  project 
represents  the  least  environmentally 
damaging  practicable  alternative.  EPA 
also  recommended  that  the  Bonneville 
Power  Administration  and  the  Corps  of 
Engineers  consult  -with  the  governments 
of  affected  tribes,  pursuant  to  Executive 
Order  13175. 

ERP  No.  D-NQA-L91019-00  Rating 
EC2,  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  Amendment 
16-2,  Rebuilding  Plans  for: 
Darkblotched  Rockfish,  Pacific  Ocean 
Perch,  Canary  Rockfish,  and  Lingcod, 
Maximum  Sustainable  Yield  (MSY) 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
WA.  OR,  CA  and  Boundary  of  U.S.  EEZ. 

SummaryrEPA  expressed  concerns  on 
bycatch  information,  impacts  on  habitat, 
and  enforcement  of  depth-based 
management  restrictions. 

ERP  No.  D-USA-G11042-LA  Rating 
EC2,  2nd  Armored  Cavalry  Regiment 
Transformation  and  Installation  Mission 
Support,  Joint  Readiness  Training 
Center  (JRTC)  Stryker  Brigade  Combat 
Team,  Long-Term  Military  Training  Use 
of  Kisatchie  National  Forest  Lands.  Fort 
Polk,  LA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  on  mitigation 
measure  to  reduce  sediment  loadings, 
mapping  wetlands,  and  forest 
restoration. 

ERP  No.  D-USA-L10005-AK  Rating 
EC2,  Programmatic  EIS — Army 
Transformation  of  the  172nd  Infantrv 
Brigade  (Separate)  to  a  Stryker  Brigade 
Combat  Team  (SBCT).  Propose  Location 
Forts  Wainwright  and  Richardson,  AK. 

Summary:  EPA  expn-essed  concerns 
regarding  impacts  on  natural  resources 
from  increased  in  live-fire  training  and 
maneuver  training.  EPA  requested  that 
the  FEIS  clarify  impacts  and  include 
compensation  information  for  natiu^ 
resources. 
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ERP  No.  DS-FAA-K51039-CA  Rating 
EC2,  Los  Angeles  International  Airport 
Proposed  Master  Plan  Improvements, 
New  Alternative,  Enhanced  Safety  and 
Security  Plan,  Los  Angeles  County,  CA. 

Summary:  EPA  raised  environmental 
concerns  regarding  emissions  of  criteria 
and  hazardous  air  pollutants,  especially 
emissions  from  auxiliary  power  units; 
the  adequacy  of  measures  to  reduce  air 
pollutant  loading  for  this  project, 
especially  operational  emissions; 
whether  the  project  causes 
disproportionately  high  adverse  effects 
on  low-income  or  minority  populations 
due  to  air  pollution  and  mitigation  for 
noise  impacts  by  jet  aircrafts. 

Final  EISs 

ERP  No.  F-AFS-G65088-NM 

Bluewater  Ecosystem  Management 
Project,  Proposal  to  Initiate  Vegetation 
Treatments  to  Restore  Ponderosa  Pine 
and  Pinon-Juniper  Stands  to  a  Desired 
Condition,  Cibola  National  Forest,  Mt. 
Taylor  Ranger  District,  McKinley  and 
Cibola  Coimties,  NM. 

Summary:  EPA  had  no  objection  to 
the  selection  of  the  preferred  alternative. 

ERP  No.  F-BIA-K60034-CA 

Jamul  Indian  Village  (Tribe)  101  Acre 
Fee-to-Trust  Transfer  and  Casino 
Project,  Implementation,  San  Diego 
Coimty,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-K65251-CA 

Santa  Rosa  and  San  Jacinto  Mountains 
National  Monument  Management  Plan, 
Implementation,  Public  Lands 
Management,  Riverside  Coimty,  CA. 

Summary:  EPA  indicated  that  the 
FEIS  satisfactorily  responded  to  our 
DEIS  comments.  Therefore,  EPA  has  no 
objections  to  the  proposed  action. 

ERP  No.  F-NOA-E91012-00 

Atlantic  Surfclam  and  Ocean  Quahog 
Fishery  Management  Plan  Amendment 
13,  Implementation,  US  Exclusive 
Economic  Zone  along  the  Atlantic 
Seaboard  from  Maine  through  North 
Carolina. 

Summary:  EPA  has  no  objections  to 
the  implementation  of  Amendment  13 
but  recommends  using  appropriate, 
harvesting  controls,  and  monitoring  for 
gear  effects  on  EFH. 

Dated:  November  10,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFRDoc.  03-28571  Filed  11-13-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL- 
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Envlronnjental  Impact  Statements; 
Notice  of  jAvallability 

Respon  iible  Agency:  Office  of  Federal 
Activities  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
complian  :e/nepa.  Weekly  receipt  of 
Environm  ental  Impact  Statements  filed 
Novembe  3,  2003,  through  November  7, 
2003,  pursuant  to  40  CFR  1506.9. 
EIS  No.  0.  m07.  FINAL  EIS,  AFS,  AK, 
Greens  ^^reek  Tailings  Disposal 
Project,  Additional  Dry  Tailings 
Disposa  1  Storage  Facilities 
Constni  ction.  Authorization, 
Admira  ty  National  Park  Monument, 
Tongas   National  Forest,  AK,  Wait 
Period  ]  inds:  December  15,  2003, 
Contact  Jeff  DeFreest  (907)  790-7457. 
This  do  :ument  is  available  on  the 
Intemel  at:  http:// 
www.gT  ienscreekeis.com. 
EIS  No.  0.  0508,  DRAFT  EIS,  COE,  ID, 
Emerah  Creek  Garnet  Project, 
Proposj  1  to  Mine  Garnet  Reserves 
within  1  he  St.  Maries  River 
Floodpi  ain  near  Fern  wood,  Walla 
Walla  E  istrict.  Issuance  of  Several 
Permits  Benewah  and  Shoshone 
Countie  s,  ID,  Comment  Period  Ends: 
Decemt  er  29,  2003r Contact:  Michael 
Dohertji  (208)  756-7237.  This 
documt  nt  is  available  on  the  Internet 
at:  http.  f/ www.usace.army. mil. 
EIS  No.  0^0509,  DRAFT  EIS,  FHW,  UT, 
1-15,  31  st  Street  in  Ogden  to  2700 
North  ii  I  Farr  West,  Reconstruction, 
Wideni:  ig  and  Interchange     ** 
Improv(  iments,  Funding  and  U.S. 
Army  C  3E  Section  404  Permit,  Weber 
Coimty,  UT,  Comment  Period  Ends: 
Decemt  er  29,  2003,  Contact:  Sandra 
Garcia  (BOl)  963-0182. 
EIS  No.  ohsiO,  DRAFT  EIS,  FHW,  L\, 
IL,  Inteistate  74  Quad  Cities  Corridor 
Study,  knprovements  to  the  1-74 
between  23rd  Avenue  in  Moline,  IL 
and  53r  i  Street  in  Davenport,  lA, 
NPDES,  Rivers  and  Harbors  Act 
Section  9  and  US  Army  COE  Section 
404  Per  nits,  Scott  County,  lA  and 
Rock  Island  County,  IL.,  Comment 
Period  inds:  January  9,  2004,  Contact: 
Philip  Barnes  (515)  233-7300. 
EIS  No.  0$0511.  FINAL  EIS,  FRC,  OR, 
Bull  Run  Hydroelectric  Project  (FERC 
No.4774024),  Proposal  to 
Decommission  the  Bull  Rim  Project 
and  Reijiove  Project  Facilities 
includiag  Marmot  Dam,  Little  Sandy 
Diversidn  Dam  and  Roslyn  Lake,  and 
an  App  ication  to  Surrender  License, 
Sandy,  .ittle  Sandy,  Bull  Run  Rivers, 
Town  o  Sandy,  Clackamas  County, 


OR,  Wait  Period  Ends:  December  15, 
2003,  Contact:  Alan  Mitchnick  (202) 
502-6074. 

EIS  No.  030512.  DRAFT  EIS,  FRC,  TX. 
Freeport  Liquefied  Natural  Gas  (LNG) 
Project,  To  Deliver  Imported 
Liquefied  Natural  Gas  to  Shippers, 
Authorization  of  Site,  Construction 
and  Operation,  Stratton  Ridge  Meter 
Station  2007,  City  of  Freeport, 
Brazoria  County,  TX,  Comment  Period 
Ends:  December  29,  2003,  Contact: 
Thomas  Russo  (202)  502-8584.  This 
document  is  available  on  the  Internet 
at:  http://www.ferc.gov. 

EIS  No.  030513.  DRAFT  EIS.  NRC,  IL, 
Quad  Cities  Nuclear  Power  Station 
Units  1  and  2,  Supplement  16  to 
NUREG-1437,  License  Renewal,  IL, 
Comment  Period  Ends:  December  29, 
2003,  Contact:  Louis  L.  Wheeler  (301) 
415-1444. 

EIS  No.  030514,  DRAFT  EIS.  FHW,  IL, 
Macomb  Area  Study,  Construction 
from  U.S.  Route,67  (FAP-310)  and 
Illinois  Route  336  (FAP-315),  City  of 
Macomb,  McDonough  County,  IL, 
Comment  Period  Ends:  December  29, 
2003,  Contact:  Norman  R.  Stoner  (217) 
492-4640. 

EIS  No.  030515.  DRAFT  EIS,  BL\,  OR, 
Wanapa  Energy  Center,  Construction 
and  Operation  a  New  1,200  Megawatt 
(MW)  Natural  Gas-Fired  Electric 
Power  Generating  Facility, 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation  (CTUIR),  in  the 
City  of  Hermiston  and  the  Port  of 
Umatilla,  OR,  Comment  Period  Ends: 
December  29,  2003,  Contact:  Jerry 
Lauer  (541)  278-3790.  This  document 
is  available  on  the  Internet  at: 
http://www.efw/bpa.gov/cgi-bin/PSA/ 
NEPA/SUMMARIES/WanapaEnergy. 

EIS  No.  030516.  FINAL  EIS,  NOA, 
Atlantic  Tunas,  Swordfish,  and 
Sharks  Fishery  Management  Plan,  To 
Prevent  Overfishing  and  Rebuild 
Overfished  Species,  Update  Essential 
Fish  Habitat,  Atlantic,  Gulf  of  Mexico 
and  Caribbean  Sea,  Wait  Period  Ends: 
December  15,  2003.  Contact:  Karyl 
Brewster-Geisz  (301)  713-2347. 

EIS  No.  030517.  FINAL  EIS,  FHW,  IN, 
Indianapolis  Northeast  Corridor 
Transportation  Connections  Study,  To 
Identify  Actions  to  Reduce  Expected 
Year  2025  Traffic  Congestion  and 
Enhance  Mobility,  Between  1-69:  from 
1-465  to  IN-328;  1-465:  from  U.S.  31 
to  1-70;  1-70:  from  1-65  to  1-465:  IN- 
37  from  1-69  to  Allisonville  Road 
(Noblesville).  Marion  and  Hamilton 
Counties.  IN,  Wait  Period  Ends: 
December  21.  2003.  Contact:  Antony 
DeSimone  (317)  226-5307. 
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Amended  Notices 


';         '. 


EIS  No.  230442.  DRAFT  EIS,  USA.  HI, 
Transformation  of  the  2nd  Brigade, 
25th  Infantry  Division  (Light)  to  a 
Stryker  Brigade  Combat  Team  in 
Hawai'i,  Implementation,  Honolulu 
and  Hawai'i  Coimties,  HI,  Comment 
Period  Ends:  January  3,  2004,  Contact: 
Cindy  Barger  (808)  438-4812. 
Revision  of  FR  Notice  Published  on 
10/03/03:  CEQ  Comment  Period 
Ending  11/17/2003  has  been  Extended 
to  01/3/2004. 

Dated:  November  10,  2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  03-28572  Filed  11-13-03;  8:45  am] 

BHJJNG  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7586-5] 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  Section  104<k); 
Announcement  of  Proposal  Deadlines 
for  ttie  Competition  for  tfie  2004 
National  BrownflekJs  Assessment, 
Revolving  Loan  Fund,  and  Cleanup 
Grants— CorrectlOQ 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  the  availabihty  of 
brownfields  grant  application  guidelines 
and  deadlines  for  submissions  of 
proposals — Correction. 


SUMMAWV:  The  E&v«R>nmental  Protection 
Agency  published  a  dociunent  in  the 
Federal  Register  on  October  16,  2003 
(68  FR  59611),  concerning  the 
availability  of  brownfields  grant 
application  guidelines  and  deadlines  for 
submissions  of  proposals.  The 
guidelines  referenced  in  this  notice 
contained  incorrect  information. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  EPA's  Office  of  Solid  Waste  and 
Emergency  Response,  Office  of 
Brownfields  Cleanup  and 
Redevelopment,  (202)  566-2777. 
SUPPLEMENTARY  INFORMATION:  The 
following  corrections  have  been  made  to 
the  guidelines  that  are  posted  at 
http://www.epa.gov/brownfields: 

On  page  19  of  the  Proposal  Guidelines 
for  Brownfields  Assessment,  Revolving 
Loan  Fund,  and  Cleanup  Grants,  an 
error  was  found  in  the  section, 
Revolving  Loan  Fund,  Threshold 
Criteria  D,  Site  Eligibility  and  Property 
Ownership  Eligibility.  The  first  sentence 
is  incorrect.  It  should  read,  "If  you  do 
not  have  specific  sites  identified,  please 
move  on  to  Threshold  Criteria  E, 
Cleanup  Authority  and  Oversight 
Structure." 

Also,  for  Threshold  Criteria  C,  Letter 
from  the  State  or  Tribal  Envirorunental 
Authority,  for  both  Revolving  Loan 
Fimd  and  Cleanup  Grants,  the  first 
sentence  should  read,  "For  an  applicant 
other  than  a  state  or  tribal 
environmental  authority,  provide  a 
ciurent  letter  from  the  appropriate  state 
or  tribal  environmental  authority 
acknowledging  that  the  applicant  plans 
to  conduct  cleanup  activities  and  is 
planning  to  apply  for  federal  grant 
ftmds." 


Dated:  November  6,  2003. 
Linda  Garczynaki, 

Director,  Office  of  Brownfields  Cleanup  and 
Redevelopment,  Office  of  Solid  Waste  and 
Emergency  Response. 

[FRDoc.  03-28576  Filed  11-13-03;  8:45  am] 
BILUNG  CODE  6S6(>-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0292;  FRL-7331-8] 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(g)(4)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  nimiber  OPP-2003-0292, 
must  be  received  on  or  before  December 
15,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
MFORMATWN. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Regulatory  Action  Leader,  Biopesticides 
and  Pollution  Prevention  Division 
{7511C),  listed  in  this  unit:  . 


Regulatory  Action  Leader 


Alan  Reynolds 


Bart)ara  Mandula 


Telephorw  number/e-mail  address 


(703)     605-0515;     e-mail     address:     rey- 
nokls.alan9epa.gov. 


(703)       308-7378;       e-mail 
mandula.t>art>ara  (9epa.gov. 


address: 


Mailing  address 


Biopesticides  and  Poilution  Pre- 
vention Division  (751 1C),  Of- 
fice of  Pesticide  Progrants, 
Environmental  Protection 

Agency,  1200  Pennsylvania 
Ave..  NW.,  WasNngton,  DC 
20460-0001 


Do. 


File  symbol 


49584-L 
49564-A 


72444-E 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture 
pesticides  or  apply  pesticides  to 
growing  crops.  Potentially  affected 
entities  may  include,  but  are  not  limited 
to: 

•    Crop  production  (NAICS  111) 


•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 
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B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  Identification  (ID)  number 
OPP-2003-0292.  The  official  public 
docket  consists  of  the  documents 
speafically  referenced  in  this  action, 
any  public  comments  received,  and 
Tither  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConiSdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 

-  docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docke^ 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  doctmient 
eledlronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access^those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is- not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 


facility  id  sntified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  ( locket  materials  through 
EPA's  ele<  tronic  public  docket. 

For  pub  ic  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  publii :  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  mi  de  available  for  public 
viewing  ii  EPA's  electronic  public 
docket  as  iPA  receives  them  and 
without  cftange,  unless  the  comment 
contains  c  opyrighted  material,  CBI,  or 
other  info:  mation  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  referents  to  that  material  in  the 
version  ofjthe  comment  that  is  placed  in 
EPA's  eleatronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrightad  material,  will  be  available 
in  the  puaic  docket. 

Public  (jQmments  submitted  on 
computer  pisks  that  are  lAailed  or 
delivered  o  the  docket  will  be 
tiansferre(  to  EPA's  electronic  public 
docket.  Pi  blic  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scannei  1  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  )hysical  objects  will  be 
photograp  led,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  alobg  with  a  brief  description 
written  bj^  the  docket  staff. 

C.  How  ari  d  To  Whom  Do  I  SiAmit 
Comment  ? 

You  ma  r  submit  comments 
electronic  Jly,  by  mail,  or  through  hand 
delivery/c  Durier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  [lumber  in  the  subject  line  on 
the  first  pi  ge  of  your  comment.  Please 
ensure  ths  t  your  comments  are 
submitted  within  the  specified  comment 
period.  Cc  mments  received  after  the 
close  of  th  8  comment  period  will  be 
marked  "1  ite."  EPA  is  not  required  to 
consider  t  lese  late  comments.  If  you 
wish  to  su  3mit  CBI  or  information  that 
is  otherwi  ie  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EF  A  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electtpnically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  nam^,  mailing  address,  and  an  e- 
mail  addr(  iss  or  other  contact 
informatic  n  in  the  body  of  your 
comment.  Also  include  this  contact 
informatic  n  on  the  outside  of  any  disk 
or  CD  ROl  i  you  submit,  and  in  any 
cover  lett«  r  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 


comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA'e  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  m'ade  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0292.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0292.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  Is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  v\rill  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2003-0292. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:.  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 


119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0292. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
R)R  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu'  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
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You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Aj^ilications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  Any  Previously 
Registered  Products 

1.  File  Symbol  49584-L.  Applicant 
Knoll  Bioproducts  Co.,  Inc.,  P.O.  Box 
2736,  Santa  Fe;  NM  87504.  Product 
Name:  Custom  Bt  Technical 
Concentrate.  Insecticide.  Active 
ingredient  Bacillus  thuringiensis 
kurstaki  strain  BK  at  28.0%.  Proposed 
classification/Use:  Control  of 
lepidopteran  pests  on  growing  crops. 

2.  FUe  Symhol:  49584-A.  Applicant 
Knoll  Bioproducts  Co.,  Inc.  Product 
Name:  Custom  Bt  Flowable  Concentrate. 
Insecticide.  Active  ingredient  bacillus 
thuringiensis  kurstaki  strain  BK  at  1.4%. 
Proposed  classification/Use:  Control  of 
lepidopteran  pests  on  growing  crops. 

3.  File  Symbol:  72444-E.  Applicant 
Prophyta  Biologischer  Pflanzenschutz 
GmbH,  c/o  WF  Stoneman  Company, 
LLC,  6307  Moiiming  Dove  Drive, 
McFarland,  WI  53558.  Product  Name: 
MeloCon  WG.  Nematicide.  Active 
ingredient  Paecilomyces  lilacinus  strain 
251  at  6%.  Proposed  classification/Use: 
Control  of  parasitic  nematodes  on  crop 
roots. 

Listof  Subiects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  October  31,  2003. 
Phil  Hutton, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FRDoc.  03-28424  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2636] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Ruiemaldng 
Proceeding 

October  31,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceeding 
listed  in  this  public  notice  and 


published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  December  1,  2003.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  the 
Commission's  Rules  Governing  Hearing 
Aid-Compatible  Telephones  (WT  Docket 
No.  01-309,  RM-8658). 

Number  of  Petitions  Filed:  4. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-28461  Filed  11-13-03;  8:45  am] 

BUJJNG  CODE  6712-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 
DATE  AND  TIME:  Tuesday,  November  18. 
2003.  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  tide  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procediues  or  matters  affecting  a 
particular  employee. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roh  Harris,  Press  Officer,  Telephone: 
(202)694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

[FR  Doc.  03-28677  Filed  11-12-03;  2:35  pm] 

BHJJNG  CODE  6715-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 
DATE  AND  TIME:  Thursday.  November  20, 
2003  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 
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Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-28: 
Horizon  Lines,  LLC  by  counsel,  Thomas 
F.  Walls. 

Draft  Advisory  Opinion  2003-29: 
National  Fraternal  Order  of  Police 
Political  Action  Committee  (NFOP  PAC) 
by  Bridget  Vigue,  Legislative  Liaison. 

Draft  Advisory  2003-30:  Fitgerald  for 
Senate  Committee  and  Senator  Peter 
Fitzgerald  by  counsel,  Benjamin  L. 
Ginsberg  and  Glenn  M.  Willard. 

Final  Rules  and  Explanation  and 
Justification  for  Travel  on  Behalf  of 
Candidates  and  Political  Committees. 

Final  Rules  and  Explanation  and 
Justification  for  Leadership  PACs. 

Public  Financing  of  Presidential 
Candidates  and  Nominating 
Conventions;  Announcement  of 
Effective  Date  and  Correction. 

Routine.Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-28678  Filed  11-12-03;  2:35  pm] 

BaiJNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Eoard's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  28,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein,  Bank  Supervision 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Barry  M.  Snyder,  Buffalo,  New 
York;  to  acquire  more  than  10  percent, 
but  less  than  25  percent  of  the  voting 
shares  of  Great  Lakes  Bancorp,  Inc., 
Buffalo,  New  Ybrk,  and  thereby 
indirectly  acquire  voting  shares  of 
Greater  Buffalo  Savings  Bank,  Buffalo, 
New  York. 


B.  Fede  'al  Reserve  Bank  of  Kansas 
City  (Jamc  s  Hunter,  Assistant  Vice 
President  925  Grand  Avenue,  Kansas 
City.  Mis^uri  64198-0001: 

1.  Christian  A.  Royer,  St.  Maiys, 
Kansas;  tcK  acquire  control  of  PCI 
Holdings,  Inc.,  and  thereby  indirectly 
acquire  Tl  le  St.  Marys  State  Bank,  both 
of  St.  Mar  rs,  Kansas. 


Board  o 
System,  November 
Roiiert  deV 


f  Povemors  of  the  Federal  Reserve 
10,  2003. 
Frierson, 


Deputy  Secretary  of  the  Board. 

[FR  Doc.  03  -28550  Filed  11-13-03;  8:45  am] 

BILLING  CODI    621(M>1-S 


FEDERAL 


RESERVE  SYSTEM 


Formatlor  s  of,  Acquisitions  by,  and 
Mergers  o  r  Bank  Holding  Companies 

The  con  ipanies  listed  in  this  notice 
have  appl  ed  to  the  Board  for  approval, 
pursuant  t  d  the  Bank  Holding  Company 
Act  of  195  3  (12  U.S.C.  1841  e^  seq.) 
(BHC  Act)  Regulation  Y  (12  CFR  Part 
225),  and  i  Jl  other  applicable  statutes 
and  regula  tions  to  become  a  bank 
holding  c(  mpany  and/or  to  acquire  the 
assets  or  t  le  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  hold  ng  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  re  ated  filings  required  by  the 
Board,  ^re  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  i  ar  inspection  at  the  offices  of 
the  Board  af  Governors.  Interested 
persons  m  ly  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  y^ct  (12  U.S.C.  1842(c)).  ff  the 
proposal  a  so  involves  the  acquisition  of 
a  nonbank  ing  company,  the  review  also 
includes  v  hether  the  acquisition  of  the 
nonbankii  g  company  complies  with  the 
standards  n  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  noi  banking  activities  will  be 
conductec  throughout  the  United  States. 
Additiona  information  on  all  bank 
holding  cc  mpanies  may  be  obtained 
from  the  N  ational  Information  Center 
website  at  www.fftec.gov/nic/.  _ 

Unless  c  therwise  noted,  comments 
regarding  i  sach  of  these  applications 
must  be  re  reived  at  the  Reserve  Bank 
indicated  i  )r  the  offices  of  the  Board  of 
Governors  not  later  than  December  8, 
2003. 

A.  Fedei  al  Reserve  Bank  of  Atlanta 
(Sue  Coste  lo.  Vice  President)  1000 
Peachtree  street,  N.E.,  Atlanta,  Georgia 
30303:      . 


1.  BG  Financial  Group,  Inc., 
Greeneville,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring 
Bank  of  Greeneville,  Greeneville, 
Teimessee. 

2.  BancTrust  Financial  Group,  Inc., 
Mobile,  Alabama;  to  merge  with 
CommerceSouth,  Inc.,  Eufaula, 
Alabama,  and  thereby  indirectly  acquire 
CommerceSouth  Bank,  Eufaula, 
Alabama. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Simmons  First  National 
Corporation,  Pine  Bluff,  Arkansas;  to 
merge  with  Alliance  Bancorporation, 
Inc.,  Hot  Springs,  Arkansas,  and  thereby 
indirectly  acquire  voting  shares  of 
Alliance  Bank  of  Hot  Springs,  Hot 
Springs,  Arkansas. 

Boaid  of  Governors  of  the  Federal  Reserve 
System,  November  7,  2003.  • 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-28505  Filed  11-13-03;  8:45  am] 

BILLING  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement 

The  General  Services  Administration 
(GSA),  Greater  Southwest  Region, 
intends  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  the  Phase  III  expansion  of  the  Del 
Rio  Port  of  Entry  (POE),  Del  Rio,  Texas. 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Council  on 
Environmental  Quality's  Regulations  (40 
CFR  part  150&-1508)— ,  and  GSA  Order 
PBS  P1095.1F  (Environmental 
Considerations  in  Decision  Making, 
dated  19  October  1999),  GSA  proposes 
to  prepare  a  SEIS  for  the  proposed  Phase 
III  expansion  of  the  Del  FUo  POE  which 
includes  the  proposed  closure  of  a 
portion  of  Rio  Grande  Loop  Road,  south 
of  the  planned  POE  as  documented  in 
the  1992  EIS  for  the  Phase  II  and  III 
expansion  of  the  Del  Rio  POE.  The  need 
for  the  proposed  action  arises  due  to  the 
additional  security  requirements  for 
border  crossing  into  the  United  States 
due  to  the  overall  increased  security 
requirements  following  the  events  of  11 
September  2001. 

The  purpose  of  the  proposed  action  is 
to  facilitate  entry  into  the  planned  Del 
Rio  POE  expansion  for  entrants  fi-om 
Mexico  and  limit  security  risks 


associated  with  border  crossing 
activities. 

Alternatives  Under  Consideration 

A  preliminary  group  of  alternatives 
for  the  proposed  action  that  would  be 
evaluated  in  the  SEIS  has  been 
developed  by  GSA,  pending  comment 
received  diu-ing  scoping. 

Alternative  1  (No  Action  Alternative). 
Under  this  alternative  the  Del  Rio  POE 
would  be  expanded  per  the  1992  EIS 
finding  allowing  for  pedestrian  access 
along  Rio  Grande  Loop  Road. 

Alternative  2.  Under  this  alternative 
the  Del  Rio  POE  would  be  expanded  per 
the  1992  EIS  with  pedestrian  access  to 
the  east  of  the  POE  along  Rio  Grande 
Loop  Road  provided  by  an  elevated 
walkway. 

Alternative  3.  Under  this  alternative 
the  Del  Rio  POE  would  be  expanded  per 
the  1992  EIS  with  pedestrian  access  to 
the  east  of  the  POE  along  Rio  Grande 
Loop  Road  provided  by  a  tunnel 
walkway. 

Alternative  4.  Under  this  alternative 
the  Del  Rio  POE  would  be  expanded  per 
the  1992  EIS  with  complete  closure  of 
Rio  Grande  Loop  Road,  which  traverses 
the  POE.  GSA  anticipates  that  the 
following  categories  of  impacts  will  be 
addressed  in  the  SEIS:  Land  use, 
economic,  community,  environmental 
justice,  transportation  system,  air 
quality,  noise,  hazardous  materials  and 
substances,  cultural  resources,  and 
natural  systems.  The  SEIS  will  also 
address  methods  to  mitigate  any 
significant  impacts.  GSA  will  comply 
with  its  obligations  under  Section  106  of 
the  National  Historic  Preservation  Act  to 
identify  potential  impacts  to  cultural 
resources.  Comments  received  during 
scoping  may  result  in  consideration  of 
additional  issues. 

Scoping  Process 

In  accordance  with  NEPA,  a  scoping 
process  will  be  conducted  to  aid  in 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  the 
proposed  action.  Scoping  will  be 
accomplished  through  a  public  scoping 
meeting,  direct  mail  correspondence  to 
potentially  interested  persons,  agencies, 
and  organizations,  and  meetings  with 
persons  or  agencies  of  special  concern 
with  an  interest  in  the  proposed  actions. 
It  is  important  that  Federal,  regional, 
state,  and  local  agencies,  and  interested 
individuals  and  groups  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
diuing  the  preparation  of  the  Draft  SEIS. 
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Public  Scoping  Meeting 

The  public  scoping  meeting  will  be 
held  at  Del  Rio  Civic  Center,  1915 
Veterans  Blvd.,  Del  Rio,  TX  on  19 
November  2003,  from  7  p.m.  to  9  p.m. 
The  meeting  will  be  an  information 
open  house,  where  visitors  may  come, 
receive  information,  discuss  the 
proposal  with  study  team  members,  give 
their  comments,  and  leave  anytime 
during  the  meeting  period.  GSA  will 
publish  notices  announcing  this 
meeting  approximately  one  week  prior 
to  the  meeting  in  the  Del  Rio  News- 
Herald,  the  San  Antonio  Express  News, 
and  the  Austin  American-Statesman. 
GSA  will  prepare  a  scoping  report, 
available  to  the  public,  that  will 
summarize  the  comments  received  and 
facilitate  their  incorporation  into  the 
SEIS  process. 

Written  Comments:  Agencies  and  the 
public  are  encouraged  to  provide 
written  comments  on  the  scoping  issue's 
in  addition  to  or  in  lieu  of  giving  their 
comments  at  the  public  scoping 
meeting.  Written  comments  regarding 
the  environmental  analysis  for  the 
proposed  action  must  be  postmarked  no 
later  than  28  November  2003,  and  sent 
to  the  following  address:  U.S.  General 
Services  Administration,  Public 
Building  Services,  Greater  Southwest 
Region,  Attention:  Lisa  Schaub, 
Environmental  Advisor,  819  Taylor 
Street,  7PM,  Fort  Worth,  TX  76102. 

Scoping  Meeting  Place 

The  meeting  will  be  held  at  the 
following  ad(fiess:  Del  Rio  Civic  Center, 
1915  Veterans  Blvd.,  Del  Rio,  TX,  Data: 
19  November  2003,  Time:  7  p.m.  to  9 
p.m. 

Dated:  November  7,  2003 
Lisa  Schaub, 

Environmental  Advisor.  Greater  Southwest 
Region,  General  Services  Administration. 
[FR  Doc.  03-28491  Filed  11-13-03;  8:45  am] 
BILLING  CODE  6820-14-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Chronic  Fatigue  Syndrome  Advisory 
Committee 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  meeting. 

summary:  As  stipulated  by  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  hereby  giving  notice 
that  the  Chronic  Fatigue  Syndrome 
Advisory  Committee  (CFSAC)  will  hold 
a  meeting.  The  meeting  will  be  open  to 
the  public. 


DATES:  The  meeting  will  be  held  on 
Monday,  December  8,  2003,  from  9  a.m. 
to  5  p.m. 

ADDRESSES:  Department  of  Health  and 
Human  Services,  Hubert  H.  Humphrey 
Building,  Room  800,  Washington,  DC 
20201. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Larry 'E.  Fields,  Executive  Secretary, 
Chronic  Fatigue  Syndrome  Advisory 
Committee,  U.S.  Department  of  Health 
and  Human  Services,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Room  719H,  Washington, 
DC  20201;  (202)  690-7694. 
SUPPLEMENTArtY  INFORMATION:  CFSAC 
was  established  on  September  5,  2002, 
to  replace  the  Chronic  Fatigue 
Syndrome  Coordinating  Committee. 
CFSAC  was  established  to  advise, 
consult  with,  and  make 
recommendations  to  the  Secretary, 
through  the  Assistant  Secretary  for 
Health,  on  a  broad  range  of  topics 
including  (1)  the  current  state  of 
knowledge  and  research  about  the 
epidemiology  and  risk  factors  relating  to 
chronic  fatigue  syndrome,  and 
identifying  potential  opportunities  in 
these  areas;  (2)  current  and  proposed 
diagnosis  and  treatment  methods  for 
chronic  fatigue  s3aidrome;  and  (3) 
development  and  implementation  of 
programs  to  inform  the  public,  health 
care  professionals,  and  the  biomedical, 
academic,  and  research  community 
about  chronic  fatigue  syndrome 
advances. 

The  tentative  agenda  for  this  meeting 
is  as  follows: 

9  a.m.— Call  to  Order,  Roll  Call, 
Introductions,  Minutes  of  the  September 
29th  meeting. 

9:30  a.m. — Presentations,  Executive 
Secretary,  Organizational  Matters, 
Commimications  (Web  site,  listserv).  Ex 
Officio  Members,  Status  of 
Departmental  CFS-directed  efforts. 
Requested  follow-ups.  Q  &  A. 

12  noon — Lunch  Break. 

1  p.m. — Further  Discussions,  Carry- 
over Issues,  CFSAC  Mission  Statement, 
CFSAC  Goals  and  Priorities,  Name 
change.  New  Issues. 

3:30  p.m. — Pubfic  Comments. 

4:30  p.m. — Wrap  Up,  Action  Steps, 
Timelines.  Next  Meeting. 

5  p.m. — Adjournment. 

Public  attendance  at  the  meeting  is 
limited  to  space  available.  Individuals 
must  provide  a  photo  ID  for  entry  into 
the  meeting.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  designated  contact  person. 
Members  of  the  public  will  have  the 
opportunity  to  provide  comments  at  the 
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meeting.  Preregistration  is  required  for 
public  comment.  Any  individual  who 
wishes  to  participate  in  the  public 
comment  session  should  call  the 
,  telephone  number  listed  in  the  contact 
information  to  register.  Public  conunent 
will  be  limited  to  five  minutes  per 
speaker.  Any  members  of  the  public 
who  wish  to  have  printed  material 
distributed  to  CFSAC  members  should 
submit  materials  to  the  Executive 
Secretary,  CFSAC,  whose  contact 
information  is  listed  above  prior  to  close 
of  business  December  1,  2003. 

Dated:  November  7,  2003. 
Larry  E.  Fields,  * 

Executive  Secretary,  Chronic  Fatigue 
Syndrome  Advisory  Committee. 
IFR  Doc.  03-28579  Filed  11-13-03;  8:45  am] 
BILUNC  CODE  41S0-2«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  BfMl  Drug  Administration 
[Ooeiwt  No.  1996D-0009] 

International  Conference  on 
Harmonisation;  Revised  Guidance  on 
Q3B(R)  Impurities  In  New  Drug 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  revised  guidance  - 
entitled  "Q3B(R)  Impurities  in  New 
Drug  Products."  The  revised  guidance, 
which  updates  a  guidance  on  the  same 
topic  published  in  the  Federal  Register 
of  May  19, 1997  (the  1997  guidance), 
was  prepared  under  the  auspices  of  the 
International  Conference,  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Himian  Use  (ICH). 
The  revised  guidance  is  intended  to 
provide  guidance  to  applicants  for  drug 
marketing  registration  on  the  content 
and  qualification  of  impurities  in  new 
drug  products  produced  by  chemically 
synthesized  new  drug  substances  not 
previously  registered  in  a  country, 
region..or  member  State.  The  revised 
guidance  clarifies  the  1997  guidance, 
adds  information,  and  provides 
consistency  with  more  recently 
published  ICH  guidances.  The  revised 
guidance  complements  the  ICH 
guidance  entitled  "Q3A(R)  Impurities  in 
New  Drug  Substances." 
DATES:  The  guidance  is  effective 
November  14,  2003.  Submit  written  or 
electronic  comments  at  any  time. 


ADDRESS^:  Submit  written  comments 
on  the  gi  idance  to  the  Division  of 
Dockets  vfanagement  (HFA-305),  Food 
and  Dm   Administration.  5630  Fishers 
Lane,  nri.  1061.  Rockville.  MD  20852. 
Submit « lectronic  comments  to  http:// 
www.fdc  .gov/dockets/ecomments. 
Siibmit  1  mtten  requests  for  single 
copies  01  the  guidance  to  the  Division  of 
Drug  Infftrmation  (HFD-240),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  or  the  Office 
of  Comn  imication,  Training  and 
Manufac  turers  Assistance  (HFM-40), 
Center  f(  r  Biologies  Evaluation  and 
Researct  (CBER).  Food  and  Drug 
Adminis  tration,  1401  Rockville  Pike. 
Rockvill  s,  MD  20852-1448.  301-827- 
3844.  FAX:  888-CBERFAX.  Send  two 
self-add]  essed  adhesive  labels  to  assist 
the  offic(  I  in  processing  your  request. 
Requestsi  and  comments  should  be 
identifie  i  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
documei  t.  See  the  SUPPLEMENTARY 
INFORMAL  ION  section  for  electronic 
access  to  the  draft  guidance  document. 
FOR  FUm  HER  INFORMATION  CONTACT: 
Regan  ing  the  guidance:  Charles  P. 
Hoil  erg,  Center  for  Drug  Evaluation 
and  Research  (HFD-800).  Food  and 
Dru|  Administration.  5600  Fishers 
Lam  .  Rockville,  MD  20857,  301- 
827-  5918;  or 
Andre  v  Shrake.  Center  for  Biologies 
Eval  liation  and  Research  (HFM- 
345)  Food  and  Drug 
Adn  inistration,  1401  Rockville 
Pike ,  Rockville.  MD  20052-1148. 
301-  402-4635. 
Regan  ing  the  ICH:  Michelle  Limoli. 
Offii  ;e  of  International  Programs 
(HF(  ;-l).  Food  and  Drug 
Adn  inistration.  5600  Fishers  Lane, 
Rod  ville,  MD  20857,  301-827- 
08&  . 

SUPPLEM  -NTARY  INFORMATION: 

L  Backgi  ound 

In  rect  nt  years,  many  important 
initiativi  s  have  been  imdertaken  by 
regulatoi  y  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonitation  and  is  committed  to 
seeking  Scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  th%  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requiren  ents  for  drug  development 
among  u  gulatory  agencies. 

ICH  w  is  organized  to  providie  an 
opportui  ity  for  tripartite  harmonization 
initiativt  s  to  be  developed  with  input 


fi-om  both  regulatoryand  industry 
representatives.  FDA  also  seeks  input 
from  consiimer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health,  Labour, 
and  Welfare,  and  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  ResearchrJDA,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Health  Canada's 
Health  Products  and  Food  Branch,  and 
the  European  Free  Trade  Area. 

In  the  Federal  Rejpster  of  February 
11,  2003  (68  FR  6924),  the  agency 
published  an  ICH  guidance  entitled 
"Q3A(R)  Impurities  in  New  Drug 
Substances,"  which  revised  Q3A.  The 
guidance  Q3A(R)  provides 
recommendations  to  applicants  for  drug 
marketing  regisbation  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  produced  by  chemical 
synthesis  and  not  previously  registered 
in  a  country,  reeion,  or  member  state. 

In  the  Federal  Register  of  July  19, 
2000  (65  FR  44791),  FDA  published  a 
draft  tripartite  guidance  entitled 
"Q3B(R)  Impurities  in  New  Drug 
Products."  The  notice  gave  interested 
persons  an  opportunity  to  submit 
comments  by  September  18,  2000. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee;  the  three  participating 
regulatory  agencies  endorsed  it  in 
February  2003. 

This  revised  guidance  complements 
the  ICH  Q3A(R)  guidance  and  provides 
recommendations  for  registration  or 
marketing  applications  on  the  content 
and  qualification  of  impurities  in  new 
drug  products  produced  from 
chemically  synthesized  new  drug 
substances  not  previously  registered  in 
a  region  or  member  state.  The  revised 
guidance  addresses  only  those 
impurities  in  new  drug  products 


classified  as  degradation  products  of  the 
drug  substance  or  reaction  products  of 
the  dnig  substance  with  an  excipient 
and/or  immediate  container  closure 
system.  Impurities  arising  from 
excipients  present  in  the  new  drug 
product  or  extracted  or  leached  from  the 
container  closure  system  are  not 
addressed  in  this  revised  guidance. 

The  Q3B(R)  guidance  has  been 
revised  to  add  information  to  certain 
sections  and  to  provide  clarification  to 
other  sections  of  the  previous  guidance. 
The  most  important  sections  that  have 
been  revised  are: 

•  The  text  on  reporting,  identification, 
and  qualification  thresholds. 

•  Tne  text  on  the  listing  of  impurities 
in  specifications  and  a  clear  distinction 
between  ICH  Q3B  (listing  impurities) 
and  Q6A  (setting  specifications). 

•  The  deletion  oi  the  exception  to 
conventional  roimding  practice,  i.e.,  the 
provision  recommending  no  rounding 
up  to  0.1  percent  for  values  between 
0.05  and  0.09  percent. 

•  Attachment  2 — an  illustration  of 
reporting  degradation  product  results 
for  identification  and  qualification  in  an 
application. 

•  Attachment  3 — a  decision  tree  for 
identification  and  qualification  of  a 
degradation  product. 

•  Additions  and  revisions  to  the 
previous  glossary  including  definitions 
for  the  terms  "unspecified  degradation 
product,"  "reporting  threshold," 
"identification  threshold,"  and 
"qualification  threshold." 

•  References  to  more  recently 
published  ICH  guidances  (e.g.,  "Q3A(R) 
Impurities  in  New  Drug  Substances," 
Q3C  Impurities:  Residual  Solvents,"  and 
"Q6A  Specifications:  Test  Procedures 
and  Acceptance  Criteria  for  New  Drug 
Substances  and  New  Drug  Products: 
Chemical  Substances"). 

In  addition,  minor  editorial  changes 
were  made  to  improve  the  clarity  and 
consistency  of  the  document. 

This  guidance  represents  the  agency's 
current  thinking  on  this  topic.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
-  comments  on  the  guidance  at  any  time. 
Two  copies  of  any  mailed  comments  are 
to  be  submitted,  except  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
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document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  4pcument  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.btm,  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/pubIications.htm. 

Dated:  November  4,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy 
(FR  Doc.  03-28457  Filed  11-13-03;  8:45  am) 

BOUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Customer 
Satisfaction  With  Educational 
Programs  and  Products  of  the  National 
Cancer  Institute 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  pubUshed  in 
the  Federal  Register  on  May  29,  2003, 
page  32067  and  allowed  60  days  for 
public  comment.  Comments  were 
received  from  two  individuals,  both  of 
whom  are  contractors  interested  in  the 
potential  for  conducting  portions  of  the 
proposed  information  collection 
activities.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  nimiber. 

Proposed  Collection:  Title:  Customer 
Satisfaction  with  Educational  Programs 
and  Products  of  the  National  Cancer 
Institute.  Type  of  Information  Collection 
Request:  NEW.  Need  and  Use  of  the 
Information  Collection:  The  Office  of 
Education  and  Special  Initiatives  (OESI) 
of  the  National  Cancer  Institute  (NCI)  is 
responsible  for  the  design, 
implementation,  and  evaluation  of 
education  programs  over  the  entire 


cancer  continuuim,  including 
prevention,  screening,  diagnosis, 
treatment,  survivorship,  and  palliative 
care;  it  also  manages  NCI  initiatives  that 
address  specific  challenges  in  cancer 
research  and  treatment.  To  help  ensure 
the  relevance,  utility,  and 
appropriateness  of  die  many 
educational  programs  and  products  that 
OESI  and  NCI  produce,  OESI  intends  to 
collect  information  on  customer 
satisfaction  with  those  products  through 
customer  satisfaction  surveys.  By 
obtaining  information  from  customers 
on  the  extent  to  which  materials  satisfy 
their  needs,  OESI  and  NCI  will  be  able 
to  systematically  establish  and  follow  a 
feedback  loop  that  provides  useful 
information  to  revise  and  enhance 
educational  programs  and  products  so 
that  they  attain  maximum  relevance, 
utility,  appropriateness,  and  impact. 
Data  will  be  collected  through  various 
means,  including  telephone,  mail,  in- 
person,  and  web-based  surveys. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  individuals  or 
households,  organizations  involved  in 
providing  health  care  services.  Type  of 
Respondents:  health  care  consumers  of 
NCI  educational  prbgrams  or  products, 
including  cancer  pitients  and  families, 
health  care  professionals,  cancer  control 
planners,  and  policymakers.  The 
estimated  annual  burden  hours  are  as 
follows:  Estimated  Number  of 
Respondents:  2547;  Estimated  Number 
of  Responses  per  Respondent:  1 ; 
Average  Burden  Hours  Per  Response: 
.167;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  910  (425???). 
The  annualized  cost  to  respondents  is 
estimated  at:  $17,049.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
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collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  bidden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Lenora 
Johnson,  Acting  Director,  Office  of 
Education  and  Special  Initiatives, 
National  Cancer  Institute,  6116 
Executive  Boulevard,  Suite  202, 
Bethesda,  MD  20892-8334,  (301)  451- 
4056. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  November  6,  2003. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 
[FR  Doc.  03-28561  Filed  11-13-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Heajth  Service,  DHHS. 

action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  theU.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 


be  requi  ed  to  receive  copies  of  the 
patent  a  tplication. 

Intracell  ular  Trapping  of 
Radiont^clides  by  Enzjrme-Mediated 
Reductidn 

Fangyi  i  Peng,  King  Li,  Sunil  Paiidit 
(CC). 

U.S.  P  ovisional  Application  filed  30 
Sep  200;  (DHHS  Reference  No.  E-083- 
2003/0-:  JS-01). 

Licens  ng  Contact:  Michael 
Shmilovjch;  301/435-5019; 
shmilovm@mail.nib.g6v. 

The  in  irention  provides  a  novel 
techniqu  b  for  intracellular  trapping  of 
radionuc  lides  for  use  in  cancer  therapy 
and  imaj  ing.  The  technique  includes 
enzyme-  nediated  intracellular  trapping 
of  a  radii  muclide  in  a  target  cell  by 
transfect  ng  the  target  ceil  with  a 
transgen  c  vector  encoding  a  microbial 
hydrogei  lase  and  treating  the  transfected 
target  ce  1  with  a  radionuclide.  The 
transgen  cally  expressed  microbial 
hydrogei  lase  catalyzes  the  reduction  of 
the  radio  nuclide.  The  reduced 
radionudide  is  trapped  intracellularly 
where  its  emissions  can  be  detected  in 
radiosciiitigraphy  applications. 
Emissions  from  intracellularly  trapped 
radionuc  iides  can  also  be  cytotoxic  to 
the  targe  cell  and  therefore  useful  in 
radiothei  apy  applications.  The 
invention  further  provides  » reporter 
mechani  im  wherein  a  microbial    • 
hydrogei  lase  encoding  nucleic  acid  is 
includec  in  a  vector  along  with  a 
transgeni  s,  both  under  the  control  of  the 
same  pre  moter.  The  detection  of 
emission  s  from  intracellularly  reduced 
and  trap  »ed  radionuclides  is  used  to 
monitor  ransgene  expression. 

Lutozmy  la  longipalpis  Polypeptides  • 
and  Met]  lods  of  Use 

Jesus  CI.  Valenzuela,  Jose  M.C.  Ribeiro 
(NL^D). 

U.S.  P  ovisional  Application  No.  60/ 
422,203  iled  29  Oct  2002  (DHHS 
Referenc  5  No.  E-285-2002/0-US-01). 

Licens  ng  Contact:  Peter  Soukas;  301/ 
435—4641  >;  soukasp@mail.nih.gov. 

Leishs  lania  parasites  are  transmitted 
to  their  m  ertebrate  hosts  by  infected 
phlebota  mine  sand  fly  bites.  Sand  fly 
saliva  is  )aiown  to  enhance  Leishmania 
infection,  while  immunity  to  the  saliva 
protects  igainst  infection.  This 
inventioi  i  claims  a  number  of  major 
salivary  proteins  from  the  sand  fly 
vector  of  Leishmania  major,  Lutzomyia 
longipal  (is,  nucleic  acids  encoding  the 
proteins  vaccines  comprising  the 
proteins  md/or  nucleic  acids,  and 
methods  of  producing  an  immime. 
response  to  prevent  Leishmaniasis. 

The  in  i^entors  have  shovm  that 
similar  s  ilivary  proteins  are  able  to 


protect  vaccinated  mice  challenged  with 
parasites  plus  salivary  gland 
homogenates  (SGH).  The  vaccine 
comprises  a  DNA  vaccine  encoding  the 
salivary  proteins.  In  one  experiment 
with  mice,  the  vaccine  produced  both 
intense  humoral  and  delayed-type 
hypersensitivity  (DTH)  response.  The 
inventors  are  continuing  to  experiment 
preclinically  with  this  vaccine. 

Dated:  November  4, 2003. 
Steven  M.  Fenpuon, 

Director,  Division  of  Technology  Dexvlopment 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
(FR  Doc.  03-28559  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6),  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
E — Cancer  Epidemiology,  Prevention  & 
Control.  < 

Date:  December  9-11,  2003. 

Tune;  7  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  81 20 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Mary  C.  Fletcher,  PhD, 
Scientific  Review  Administrator,  Research 
Programs  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Blvd.,  Room  8115, 
Bethesda,  MD  20892,  (301)  49&-7413. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  die  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
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Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  November  7,  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28555  Filed  11-13-03;  8:45  am] 
BILUN6  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Human  Genome  Research  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(6),  Title  5  U.S.C.  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramiu-al  programs  and 
projects  conducted  by  the  National 
Human  Genome  Research  Institute, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individuals  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Hiunan  Genome 
Research  Institute. 

Date;  November  16-18,  2003. 

Closed:  November  16,  2003,  6  p.m.  to  7 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Eisenhower  Inn  and  Conference 
Center,  2634  Emmitsburg  Road,  Gettysburg, 
PA  17325. 

Open:  November  16,  2003,  7  p.m.  to  8  p.m. 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  Eisenhower  Inn  and  Conference 
Center,  2634  Enmiitsburg  Road,  Gettysburg, 
PA  17325. 

Closed:  November  16,  2003,  8  p.m.  to 
adjourmnent  on  November  18,  2003. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 


Place:  Eisenhower  Inn  and  Conference 
Center,  2634  Emmitsburg  Road,  Gettysburg, 
PA  17325. 

Contact  Person:  Claire  Rodgaard,  Assistant 
to  the  Scientific  Director,  Division  of 
Intramural  Research,  Office  of  the  Director, 
National  Human  Genome  Research  Institute, 
45  Convent  Drive,  Building  49,  Room  4A06, 
Bethesda,  MD  20892,  301  435-5802. 

This  notice  is  being  published  less  than  15 
days  prior  tot  he  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Hiunan  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  7,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28558  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Neurological 
Disorders  and  Stroke;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke 
Special  Emphasis  Panel,  November  18, 
2003,  3:30  p.m.  to  November  18,  2003, 
5  p.m.  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD,  20852  which 
was  published  in  the  Federal  Register 
on  November  3,  2003,  FR  68  03-27501. 

The  meeting  will  be  held  on 
November  18,  2003  from  3:30  p.m.  to  5 
p.m.  instead  of  2  p.m.  to  4  p.m.  The 
meeting  is  closed  to  the  public 

Dated:  November  7,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Ad\isory 
Committee  Policy. 

[FR  Doc.  03-28556  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMEtfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroice;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel.  NeuroAIDS  Studies. 

Date:  November  21,  2803. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Andrea  Sawczuk,  DDS, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NINDS/NIH/DHHS, 
6001  Executive  Boulevard,  Room  #3208, 
Bethesda,  MD  20892,  301-496-0660, 
sawczuka@ninds.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Translation  Epilepsy 
Research. 

Date:  November  25.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Andrea  Sawczuk,  DDS, 
PhD,  Scientific  Review  Administrator. 
Scientific  Review  Branch.  Division  of 
Extramural  Research,  NINDS/NIH/DHHS, 
6001  Executive  Boulevard.  Room  #3208, 
Bethesda.  MD  20892,  301-496-0660, 
sawczuka@ninds.nib.gov. 

Name  of  Committee:  National  Institute  of    " 
Neurolc^ical  Disorders  and  Stroke  Special 
Emphasis  Panel,  Neural  Control  of  Motor 
Systems. 

Dote.  December  3,  2003. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neiuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Andrea  Sawczuk,  DDS, 
PHD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  NINDS/NIH/DHHS. 
6001  Executive  Boulevard,  Room  #3208, 
Bethesda,  MD  20892,  301-496-0660, 
saM'czuJco@njnds.niii.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
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Biological  Basis  Research  in  the 
Neurosciences^  National  Institutes  of  Health, 
HHS) 

Dated:  November  7,  2003. 
LaVenw  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28557  Filed  11-13-03;  8:45  am] 
BaXJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arttirltis  and 
Musculoskeletal  and  Skin  Diseases; 
NotkM  of  Ck>sed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  appIicaticHis  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information-concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Sll — 
Special  Grant  Application  Review. 

Date:  November  24,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Richard  J.  Bartlett,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes-of  Health.  HHS) 

Dated:  November  6,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-28563  Filed  11-13-03;  8:45  am] 

BILLING  CODE  414(M>1-M 


No.  220 /Friday,  November  14,  2003 /Notices 


DEPARTMENT  OF  HEALTH  SERVICES 

Nattonai  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Nottee  df  Ctosed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Kdvisory  Committee  Act,  as 
amende^  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting, 

The  IB  eeting  will  be  closed  to  the 
public  ii  1  accordance  with  the 
provisio  is  set  forth  in  sections 
552b(c)C  0  and  552b(c)(6).  Title  5  U.S.C, 
as  ameni  led.  The  grant  applications  and 
the  disci  issions  could  disclose 
confidei  tial  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  pers  onal  information  concerning 
individu  als  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  <  f  Committee:  National  Institute  of 
Mental  H  salth  Special  Emphasis  Panel,  Child 
Intervent  ons  Part  3. 

Date:  N  ovember  18,  2003. 

Time:  3 :00  p.m.  to  4:30  p.m. 

Agendc :  To  review  and  evaluate  grant 
applicati<  ns. 

Place:  1  lational  Institutes  of  Health, 
Neuroscii  nee  Center,  6001  Executive 
Boulevari  ,  Rockville,  MD  20852.  (Telephone 
Confereni  e  Call). 

Contac  Person:  David  I.  Sommers,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramur  d  Activities,  National  Institute  of 
Mental  H  salth,  NIH,  Neuroscience  Center, 
6001  Exe<  utive  Blvd,  Room  6144,  MSC  9606, 
Bethesda]  MD  20892-9606,  301-443-7861, 
dsommerk®mail. nih.gov. 

This  no  lice  is  being  published  less  than  15 
days  prio  to  the  meeting  due  to  the  timing 
limitatioi  s  imposed  by  the  review  and 
funding  c  yc\e. 

(Catalogu  i  of  Federal  Domestic  Assistance 
Program  llos.  93.242.  Mental  Health  Research 
Grants;  9!  .281,  Scientist  Development 
Award,  S  ;ientist  Development  Award  for 
Cliniciani  ,  and  Research  Scientist  Award; 
93.282,  W  ental  Health  National  Research 
Service  A  wards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated; 
LaVeme 

Director, 
Committ^ 
[FR  Doc 

BILLING 


CO  IE 


ovember  6,  2003. 

Stringfield, 

')ffice  of  Federal  Advisory 
Policy. 

1-28564  Filed  11-13-03;  8:45  am] 

4140-01-M 


113 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMial  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Therapy  and  Panic  Disorders.  ~ 

Date;  November  17,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neiuoscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Sara  K.  Goldsmith,  PhD., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institutes  of 
Health,  National  Institute  of  Mental  Health, 
6001  Executive  Blvd,  Rm  6149,  Bethesda,  MD 
20892-9609.  301-443-6102, 
sgoldsmi@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training,         ^ 
National  Institutes  of  Health,  HHS) 

Dated:  November  6,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28565  Filed  11-13-03;  8:45  am] 
BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
■Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  vmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Unsolicited  Program  Project 
Review. 

Date:  December  11,  2003. 

rime;  1  p.m.  to  4:30  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive,  6700-B, 
3255,  Bethesda,  MB  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Mary  J.  Homer,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergy 
and  Infectious  Diseases,  DEA/NIH/DHHS, 
6700-B  Rockledge  Drive,  MSC  7616,  Room 
2157,  Bethesda,  MD  20892,  (301)  496-2550, 
mjhomeT@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  November  7,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28566  Filed  11-13-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Child  Heaitti  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  He^th  and  Human  Development 
Special  Emphasis  Panel;  Behavioral 
Allocation  and  Choice  Processes  in  MR: 
Basic  Research  &  Applications. 

Date:  December  5,  2003. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Marita  R.  Hopmann,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Building,  Room  5E01,  Bethesda,  MD  20892, 
(301)  435-6911,  hopmannm@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
'Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  November  6,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-28568  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Arthritis  and 
Musculositeietei  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personalprivacy. 

Name  of  Committee:  National  Institute  of. 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Small 
Grants  for  New  Investigators. 

Date:  December  3,  2003. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Richard  J.  Bartlett,  PHD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  November  6,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28569  Filed  11-13-03;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NICHD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  s[>ecial  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Child  Health  and 
Human  Development,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NICHD. 
Date:  December  5,  2003. 
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Open:  8  AM  to  11  AM. 

Agenda:  To  review  and  discuss  current 
NIQMD  intramural  research  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  2A48, 
Bethesda,  MD  20892. 

Closed:  11  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Room  2A48, 
Bethesda,  MD  20892. 

Contact  Person:  Owen  M.  Rennert,  MD, 
Scientific  Director,  National  Institute  of  Child 
Health  and  Human  Development,  9000 
Rockville  Pike,  Building  31,  Room  2A50, 
Bethesda.  MD  20892,  (301)  496-2133, 
rennerto@maiI.nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nichd.nih.gov/about/bsd/htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  he  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Researchr93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  November  6,  2003. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 

(FR  Doc.  03-28570  Filed  11-13-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
^the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Fungal 
Pathogoiesis. 

Dote:  November  10,  2003. 

T^e;  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  iimbassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW, 
Washingiin.  DC  20015. 

Contadt  Person:  Melody  Mills,  PHD, 
Scientific)  Review  Administrator,  Center  for 
Scientific]  Review,  National  Institutes  of 
Health,  6F01  Rockledge  Drive,  MSC  7808, 
Room  3246,  Bethesda,  MD  02892.  301-435- 
0903.       I 

This  natice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  qycle. 

(Catalogs  B  of  Federal  Domestic  Assistance 
Program '.  Jos.  93.306,  Comparative  Medicine; 
93.333,  C  inical  Research,  93.306,  93.333, 
93.337,  9  1.393-93.396,  93.837-93.844. 
93.846-9 1.878,  93.892,  93.893,  National 
Instituteslof  Health  HHS)      - 


Dated: 
LaVeme 

Director, 
Committ^ 
[FR  Doc. 

BiLUNG 


■November  7,  2003. 

Stringfield. 

Jffice  of  Federal  Advisory 
Policy. 

)3-28562  Filed  11-13-03;  8:45  am] 

4140-01-M 


CCDE 


DEPAR'  MENT  OF  HEALTH  AND 
HUMANpERViCES 

National  Institutes  of  Health 

Center  f  >r  Scientific  Review;  Notice  of 
Closed  I  Meetings 

Ptu'sui  int  to  section  10(d)  of  the 
Federal .  \dvisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetingi ;. 

The  na  eetings  will  be  closed  to  the 
public  ii  I  accordance  with  the 
provisio:  is  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amem  led.  The  grant  applications  and 
the  disci  issions  could  disclose 
confidei  tial  trade  secrets  or  commercial 
propertj  such  as  patentable  material, 
and  pars  onal  information  concerning 
individi  als  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  cbnstitute  a  clearly  tmwarranted 
invasion  of  persona  privacy. 

Name  tf  Committee:  Center  for  Scientific 
Review  S  jecial  Emphasis  Panel.  Cancer 
Research  Fellowship  Review. 

Date. -^  Dvember  17-18.  2003. 

Time:  t  a.m.  to  4:30  p.m. 

Agendt :  To  review  and  evaluate  grant 
appBcatii  ns. 

Place: '  "he  Fairmont  Washington.  DC.. 
2401  M  S  reet.  NW.  Washington.  DC  20037. 

Contact  Person:  Syed  M.  Quadri,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientifiq  Review.  National  Institutes  of 
Health,  6f01  Rockledge  Drive,  Room  6210. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1211.        I 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  (xcle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  NeuroscienceA'isual 
System  SBIR  and  Devices. 

Date:  November  24-25,  2003. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC.. 
2401  M  Street.  NW,  Washington.  DC  20037. 

Contact  Person:  Sherry  L.  Stuesse.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5188, 
MSC  7846,  Bethesda.  MD  20892,  301-435- 
1785.  stuesses@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Structiu^ 
and  Energetics  of  Proteins  Special  Emphasis 
Panel. 

Date:  November  24,  2003. 

Time:  9  a  jn.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Gopa  Rakhit,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Re^ew.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4154. 
MSC  7806,  Bethesda.  MD  20892.  (301)  435- 
1721. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
liinitations  imposed  by  Uie  review  and 
funding  cycle. 

Name  ofComauttee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Therapeutics. 

Date:  November  24.  2003. 

rime;  1  p.m.  to  3  p.m.  «i 

Agenda:  To  re^ew  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera.  Phd, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6184. 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1779.  riveTase@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Sie  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Cancer 
Immujiotherapy. 

Date:  November  24,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Sharon  K.tSubanich.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6204. 
MSC  7804.  Bethesda.  MD  20892,  (301)  435- 
1767.  gubanics@csrjnih.gov. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Chimotactic 
Studies. 

Date:  November  24,  2003. 

Time:  1:30  pan.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman,  PhD,   . 
Scientific  Review  Admnistrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146,  hickmanj@csT.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG  1 
PTHA  02  M:  Mast  Cells  in  Heart  Failure. 

Date:  November  24,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  .6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Larry  Pinkus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  (301)  435-1214. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Bioinformatics  and  Related  Topics. 

Date:  November  24,  2003. 

Time:  1:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  2212,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2212, 
MSC  7890,  Bethesda,  MD  20892;  (301)  435- 
1037,  dayc@cst.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business:  Endocrinology,  Metabolism. 
Nutrition  and  Reproductive  Sciences. 

Date:  November  24,  2003. 

rime:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892,  (301) 
435-1041. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1041. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  HIV 
Virotherapy  in  Cancer  and  CNS. 

Date:  November  25,  2003. 

Time:  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS, 
PhD,  Scientist  Review  Admnistrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7852.  Bethesda,  MD  20892,  (301)435- 
1506,  bautista@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Sofiwar« 
Based  Neural  Imaging— ZRGl  SSS-E(IO). 

Date:  November  25,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Custer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5102, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1164,  custerm@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Porens 
Molecular  Studies. 

Date:  November  25,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Re\aew  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146,  hickmanj@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Purinergic 
Regulation  of  the  Renal  Microvasculature. 

Date:  November  25,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudfaari, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4124, 
MSC  7802.  (301)  435-1210. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience/Visual 
System/SBIR  and  Devices. 

Date;  November  25,  20a3. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC,  2401 
M  Street,  NW,  Washington,  DC  20037. 

Contact  Person:  Sherry  L  Stuesse,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5188, 
MSC  7846,  Bethesda,  MD  20892,  301-435- 
1785,  stuesses@csr.nih.gov. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Reviews  in  Neurophysiology  of  Human 
Movement. 

Date:  November  25,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0902,  krausem@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  die  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Anitchlamydial  Protection. 

Date:  November  25,  J003. 

Time:  3:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  eva]uate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3200, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
1050,  freundi@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Developmental  Disabilities. 
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Date:  November  25,  2003. 

rime;  5  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Chen  Wiggs.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Ehive,  Room  3180, 
MSC'7848  JBethesda,  MD  20892,  (301)  43S- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research.  93.306,  03.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.%46-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  7,  2003. 
LaVerae  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-28567  Filed  11-13-03;  8:45  am] 

BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institute  of  Environmental 
Healtli  Sciences  (NIEHS);  National 
Toxicology  Program  (NTP);  Request 
for  Nominations  and  Submissions  of 
Alternative  Test  Methods  for 
Evaluation  by  ICCVAM;  Notice  of  the 
Availability  of  the  Updated  Document, 
"ICCVAM  Guidelines  for  Nomination 
and  Submission  of  New,  Revised,  and 
Alternative  Test  Methods" 

Summary 

The  National  Toxicology  Program 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(NICEATM)  requests  the  nomination 
and  submission  of  new,  revised,  and 
alternative  test  methods  for  potential 
evaluation  by  4he  Interagency 
Coordinating  Committee  on  Alternative 
Toxicological  Methods  (ICCVAM).  The 
nominations  and  submissions  should  be 
sent  to  Dr.  William  Stokes,  NICEATM 
Director  at  the  address  provided  below. 
Instructions  for  making  nominations 
and  submissions  are  described  in  the 
document,  "ICCVAM  Guidelines  for 
Nomination  and  Submission  of  New, 
Revised,  and  Alternative  Test  Methods." 
September  2003,  NTH  Publication  03- 
4508.  The  guidelines  are  available 
electronically  in  PDF  and  HTML 
formats  from  the  NICEATM/ICCAVM   • 
Web  site  [http://iccvam.mehs.nih.gov) 


and  in  hardcopy  from  NICEATM 
(contact, information  provided  below). 

Nominapons  and  Submissions  of 
Ahemanve  Test  Methods  for 
Evaluatjon  by  ICCVAM 

Thosa  persons  nominating  or 
submitteig  test  methods  are  referred  to 
the  guidblines  noted  below  for  details 
on  information  required  for  an  ICCVAM 
evaluation.  Test  methods  for  which 
adequate  validation  studies  have  been 
completed  can  be  submitted  to  ICCVAM 
as  test  method  submissions.  Test 
method  submissions  should  contain 
sufficient  information  to  characterize 
the  releijance  and  reliability  of  a  test 
method  tor  a  specific,  proposed 
regulate^  testing  application.  Test 
method^  for  which  complete 
submissions  are  not  available  may  be 
nominalpd  for  further  evaluation, 
including  test  methods  that  may  require 
validation  studies  or  a  comprehensive 
review  qi  thefr  current  validation  status. 
Both  noSunations  and  submissions  are 
prioritiz  id  for  formal  evaluation  as 
describe  i  in  the  ICCVAM  guidelines. 
Nominations  should  also  be 
accompanied  by  as  much  information  as 
possible  as  outlined  in  the  ICCVAM 
guidelin  as.  While  there  is  no  minimum 
requiren  lent  for  information  to  provide 
with  noi  nlnations,  complete  information 
will  exp  jdite  ICCVAM's  consideration 
of  the  pi  sposed  test  method.  All 
nominat  ons  and  submissions  should  be 
sent  to  E  r.  William  S.  Stokes,  LHrector, 
NICEAT  y[,  P.  O.  Box  12233.  MD  EC-17, 
Researcl  Triangle  Park,  NG  27709, 
phone:  919-541-2384,  fax:  919-541-    " 
0947,  ornmail:  niceatin@niehs.mh.gov. 

leCVAM  Guidelines 

The  hflCEATM  ainnounces  the 
availability  of  the  document.  "ICCVAM 
Guidelii  es  for  Nomination  and 
Submisa  ion  of  New,  Revised,  and 
Altemat  ve  Test  Methods,"  September 
2003,  NK  Publication  No.  03-4508.  The 
updated|guidelines  replace  the 
documeit  previously  published  in  1999. 
The  ICCVAM  guidelines  provide 
guidancB  for  test  method  sponsors  and 
nominators  on  the  information  needed 
by  ICCVAM  to  evaluate  the  validation 
status  OB  new.  revised,  and  alternative 
test  met]  lods  proposed  for  regulatory 
testing  a  iplications.  A  framework  for 
organizi:  ig  the  information  supporting 
the  valic  ity  of  a  test  method  is  provided. 
This  frai  lework  can  also  be  used  to 
organize  information  to  support  test 
methods  nominated  for  further 
evaluation,  including  validation  study 
proposals.  The  updated  ICCVAM 
nomination  and  submission  guidelines 
are  available  electronically  (PDF  and 
HTML)  an  the  NICEATM/ICCVAM  Web 


site  at  http://iccvam.niehs.nih.gov.  Ar 
limited  nimiber  of  printed  guidelines 
are  available  from  the  NICEATM  at  the 
address  given  above. 

Background  Infonnation  on  ICCVAM 
and  NICEATM 

The  NIEHS  established  the  ICCVAM 
in  1997  to  coordinate  the  interagency 
technical  review  of  new,  revised,  and 
alternative  test  methods  of  interagency 
interest,  and  to  coordinate  cross-agency 
issues  relating  to  the  validation, 
acceptance,  and  national/international 
harmonization  of  toxicological  testing 
methods.  ICCVAM  was  established  as  a 
permanent  interagency  committee  of  the 
NIEHS  under  the  NICEATM  on 
December  19,  2000,  by  the  ICCVAM 
Authorization,Act  of  2000  (Public  Law 
106-545,  available  at  http:// 
iccvam.mehs.nih.gov/aboutl 
PLl06545.pdfl.  The  committee'  is 
composed  of  representatives  from  15 
Federal  regulatory  and  research  agencies 
that  use  or  generate  toxicological 
information.  ICCVAM  seeks  to  promote 
the  scientific  validation  and  regulatory 
acceptance  of  toxicological  test  methods 
that  will  improve  the  agencies'  ability  to 
accurately  assess  the  safety  or  hazards  of 
chemicals  and  various  types  of 
products,  while  refining  (less  pain  and 
distress),  reducing,  and  replacing 
animal  use  wherever  possible. 
NICEATM  administers  the  ICCVAM  and 
provides  scientific  and  operational 
support  for  ICCVAM  and  ICCVAM- 
related  activities;  NICEATM  and 
ICCVAM  work  collaboratively  to 
evaluate  new  and  improved  test 
methods  applicable  to  the  needs  of 
Federal  agencies.  Additional 
information  about  ICCVAM  and 
NICEATM  can  be  foimd  at  the  following 
Web  site:  http://iccvam.mehs.mh.gov. 

Dated:  November  5.  2003. 
Samuel  H.  WUson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Sciences. 

[FR  Doc.  03-28560  Filed  11-13-03;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  immigration 
Services 

Agency  infonnation  Collection 
Activities:  Propoied  Collection; 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  interagency 
record  of  individual  requesting  change/ 
adjustment  to  or  from  A  or  G  status  or 
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requesting  A.  G,  or  NATO  dependent 
employment  authorization;  form  1-566. 

The  Department  of  Homeland 
Security  (DHS),  U.S.  Citizenship  and 
Immigration  Services  (CIS),  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 
previously  published  in  the  Federal 
Register  on  June  4,  2003  at  68  FR  33513, 
allowing  for  a  60-day  public  comment 
period.  The  CIS  received  no  comments 
on  the  proposed  information  collection. 

The  purpose  of  this  notice  is  to  notify 
the  public  that  the  CIS  is  seeking  OMB 
approval  on  the  revision  of  this 
information  collection  and  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  December  15,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  DHS  Desk  Officer, 
725-17th  Street,  NW.,  Room  10235, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 


(2)  Title  of  the  Form/Collection: 
Interagency  Record  of  Individual 
Requesting  Change/ Adjustment  to  or 
from  A  or  G  Status  or  Requesting  A,  G, 
or  NATO  Dependent  Employment 
Authorization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection- Form  1-566. 
U.S.  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  facilitates 
processing  by  the  Department  of 
Homeland  Security  and  the  Department 
of  State  of  applications  for  benefits  filed 
by  dependents  of  diplomats, 
international  organizations,  and  NATO 
personnel. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,060  responses  at  15  minutes 
(.25)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,265  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Citizenship  and 
Immigration  Services,  425  I  Street,  NW., 
Room  4304,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Steve  Cooper,  Clearance 
Officer,  Office  of  the  Chief  Clearance 
Officer,  Department  of  Homeland 
Security,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW.,  Suite  4636-26, 
Washington,  DC  20202. 

Dated:  November  6,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  Citizenship  and 
Immi^ntion  Services. 

IFR  Doc.  03-28486  Filed  11-13-03;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPAFITMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doelwt  No.  FR  4809  N  46] 

Federal  Property  Suitable  as  Faclllttes 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development,  HUD. 

ACTKM:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and   " 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  November  14.  2003. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TIT  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-&«e),  or 
call  the  toll-free  Title  V  information  line 
at  l-«0O-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  notice  is  for  the  purpose  of 
annoimcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  November  6,  2003.  < 

Mark  R.  Johnston, 

Deputy  Director,  Office  of  Special  Needs 
Assistance  Programs. 

[FR  Doc.  03-28385  Filed  11-13-03;  8:45  am] 

BILLING  C006  421 0-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

AGENCY:  Fish  and  WildUfe  Service, 
Interior. 

ACTKM:  Notice  of  issuance  of  permits  for 
endangered  species  and  marine 
mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
appUcations  are  available  for  review. 
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subject  to  the  requirements  of  the 
Privacy  Ad  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 


SUPPLEIf  ENTARY  INFORMATION:  Notice  is 
hereby  ^ven  that  on  the  dates  below,  as 
authorised  by  the  provisions  of  the 
Endangared  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.],  and/ 
or  the  Marine  Mammal  Protection  Act  of 
1972,  33  amended  {16  U.S.C.  1361  et 
seq.),  th  J  Fish  and  Wildlife  Service 
issued  t  le  requested  pennit(s)  subject  to 
certain « :onditions  set  forth  therein.  For 
each  pel  mit  for  an  endangered  species. 

Endangered  Species 


Permit 
number 


069826 
072019 
072235 
072237 
072238 
073476 
073477 
076616 


Applicant 


Miami  Metrozoo 

Texas  Memorial  Museum  

Lost  Creek  Animal  Sarxrtuary 

Cartton  &  Company  

Steven  D.  Reiley 


Permit 
numt>er 


067116 
072925 


Applicant 


University  of  Florida 
Larry  Reynolds 


Dated:  October  31,  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-28516  Filed  11-13-03;  8:45  am) 
BllXmO  CODE  4310-SS-f> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servica 

Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTKM:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  pubhc  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  December 
15,  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 


the  Service  found  that  (1)  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  purposes 
and  policy  set  forth  in  section  2  of  the 
Endangered^Spedes  Act  of  1973,  as 
amended. 


Receipt  of  application  Federal  Register  notice 


FR  50804;  August  22,  2003  

dB  FR  50804;  August  22,  2003  

m  FR  43156;  July  21,  2003  

$i  FR  43156;  July  21,  2003  

4B  FR  53747;  September  12,  2003 


Permit  issuance 
date 


October  24,  2003. 
October  21,  2003. 
October  16,  2003. 


October  16,  2003. 
October  23,  2003. 


Endangered  Marine  Mammals  and  Marine  Mammals 


Receipt  of  application  Federal  Register  notice 


(3 


FR  52608,  September  4,  2003 .«. 

FR  40291,  July  7,  2003  


Permit  issuance 
date 


October  28,  2003. 
October  16,  2003. 


nbtice  to:  U.S.  Fish  and  Wildlife 
Division  of  Management 
,  4401  Northjairfax  Drive, 
I,  Arlington,  Virginia  22203; 


of  this 

Service, 

Authoril  y 

Room 

fax  703/b58-2281 


FOR  FURtHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephoie  703/358-2104. 

SUPPLEM  ENTARY  INFORMATION: 

Endangt  red  Species 

The  pi  iblic  is  invited  to  comment  on 
the  folio  wing  application(s)  for  a  permit 
to  condi  ct  certain  activities  with 
endange  -ed  species.  This  notice  is 
provide<  pursuant  to  section  10(c)  of 
the  Endj  ngered  Species  Act  of  1973,  as 
amende(  1  (16  U.S.C.  153.1,  et  seq.). 
Written  lata,  comments,  or  requests  for 
copies  o  these  complete  applications 
should  1:  e  submitted  to  the  Director 
(address  above). 

Applii  ant:  Wildlife  Conservation 
Society,  Bronx  Zoo,  Bronx.  New  York, 
PRT-071  634. 

The  asplicant  requests  a  permit  to 
import  12  captive  bom  lesser  mouse 
lemurs,  [Microcebus  murinus)  from  the 
Paris  Zop,  Paris,  France,  for  the  purpose 
of  enhai^ement  of  the  survival  of  the 
species. 

Applicant:  Carlyle  F.  Griffin, 
Morrisoi  I,  CO,  PRT-078659. 


The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus   ■ 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piuppse  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Kevin  F.  Tenborg,  Lincoln, 
CA,  PRT-078689. 

The  applicant  reqi^ests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  Uie  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Homer  H.  Tompkins  HI, 
Roseville,  MN,  PRT-078771. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Brigham  Young 
University,  Dept.  of  Integrative  Biology, 
Provo,  UT,  PRT-076005  and  PRT- 
006998. 

The  applicant  requests  a  permit  to 
import  biological  samples  taken  from 
wild  and/or  captive  held  tartaruga 
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[Podocnemis  expansa)  and  yellow- 
spotted  river  tiirtles  [Podocnemis 
unifilis)  from  Brazil  and  or  Venezuela  as 
well  as  return  such  samples  to  Brazil 
and  or  Venezuela  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Laramie,  WY,  PRT-078822. 

The  applicant  requests  a  permit  to 
import  live  specimens,  biological 
samples  and  salvage  materials  from 
captive-bred  and/or  wild  specimens  of 
black-footed  ferret  [Mustela  nigripes) 
fitim  Mexico,  to  enhance  the  survival  of 
the  species  through  completion  of 
identified  tasks  and  objectives 
mandated  under  the  Black-Footed  Ferret 
Recovery  Plan.  Biological  samples  and 
salvaged  materials  may  include,  but  are 
not  limited  to,  blood,  tissue,  feces,  hair, 
whole  or  partial  dead  specimens.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  five- 
year  period. 


Permit 
number 


072829 
076061 


Applicant 


Thomas  M.  Taylor 
Jesus  Mourra 


Applicant:  George  Garden  Gircus 
International,  Springfield,  MO,  PRT- 
070854. 

The  applicant  requests  a  permit  to 
export  and  re-import  one  wild  bom 
Asian  elephant  [Elephas  maximus)  to 
worldwide  locations  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education.  This 
notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  three- 
year  period  and  the  import  of  any 
potential  progeny  bom  while  overseas. 

Dated:  October  24,  2003. 
Charles  S.  Hamilton, 
Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-28517  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  4310-55-l> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


Marine  Mammals 


action:  Notice  of  issuance  of  permits  for 
marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT. 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 


Receipt  of  application  Federal  Register  notice 


68  FR  40291;  July  7,  2003  

68  FR  52608;  September  4,  2003 


Permit  issuarKe 
date 


October  21,  2003. 
October  23,  2003. 


Dated:  October  24,  2003. 
Charles  S.  Hamilton, 

Senior  Pennit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  03-28515  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Northeast  Regional  Panel  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 
Interior 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Northeast 
Regional  Panel.  The  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION  Section. 

DATES:  The  Northeast  Regional  Panel 
will  meet  from  12  p.m.  to  5:30  p.m.  on 
Thursday,  December  11,  2003,  and  8:30 
a.m.  to  3:45  p.m.  on  Friday,  December 
12,  2003.  Minutes  of  the  meeting  will  be 
available  for  public  inspection  during 


regular  business  hours,  Monday  through 
Friday. 

ADDRESSES:  The  Northeast  Regional 
Panel  meeting  will  be  held  at  the 
Kellogg  Environmental  Center,  500 
Hawthome  Avenue,  Derby,  CT  06418. 
Phone  203-734-2513.  Minutes  of  the 
meeting  will  be  maintained  by  the 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force,  Suite  810,  4401 
North  Fairfax  Drive,  Arlington,  Virginia 
22203-1622. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Snow-Cotter,  671-626-1202  or 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force,  at 
703-358-2308,  or  by  e-mail,  at 
sharon_gross@fws.gov 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  annoiuices  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Northeast  Regional  Panel.  The 
Task  Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990.  The 
Northeast  Regional  Panel  was 
established  on  July  25,  2001,  to  advise 
and  make  recommendations  to  the 


Aquatic  Nuisance  Species  Task  Force  on 
issues  relating  to  the  Northeast  region  of 
the  United  States.  Geographically,  the 
Northeast  region  is  defined  to  include 
the  jurisdictions  of  the  states  of  Maine, 
New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island, 
Connecticut,  and  New  York.  The 
Northeast  Regional  Panel  will  discuss 
several  topics  at  the  meeting  including: 
Updates  from  provinces  and  states; 
status  reports  from  subcommittees  on 
Ballast  Water,  Communication, 
Education,  and  Outreach,  Policy  and 
Legislation,  and  Science  and 
Technology;  the  New  England  rapid 
assessment  plemning;  updates  on  early 
detection  and  rapid  response  workshop 
and  data  management;  ANS  criteria  for 
listing,  establishing  research  priorities 
for  invasive  species  in  the  Northeast, 
future  training  and  worship,  and 
outreach  project  for  the  non-English 
speaking  community;  updates  from  the 
Aquatic  Nuisance  Species  Task  Force 
and  National  Invasive  Species  Council 
on  national  issues,  reauthorization  of 
the  National  Aquatic  Invasive  Species 
Act;  updates  on  the  development  of  a 
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Canadian  National  Invasive  Species 
Plan;  and  other  topics. 

Dated:  October  30,  2003. 
William  Knapp. 

Acting  Co-Chair,  Aquatic  Nuisance  Species 
Task  Force,  Acting  Assistant  Director- 
Fisheries  Gr  Habitat  Conservation. 
|FR  Doc.  03-28518  Filed  11-13-03;  8:45  am] 
8HJJNQ  COW  4310-6S-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-03-840-1610-241A1 

Canyons  of  tha  Ancients  National 
Monument  Advisory  Committee 
Meeting 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Canyons  of 
the  Ancients  National  Monument 
(Monument)  Advisory  Committee 
(Committee),  will  meet  as  directed 
below. 

DATES:  Meetings  will  be  held  December 
9,  2003  and  January  6,  2004  at  the 
Anasozi  Heritage  Center  in  Dolores, 
Colorado  at  9  a.m.  The  public  comment 
period  for  each  meeting  will  begin  at 
approximately  2:30  p.m.  and  the 
meetings  will  adjourn  at  approximately 
3:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
LouAiui  Jacobson,  Monument  Manager 
or  Stephen  Kandell,  Monument  Planner, 
Anasazi  Heritage  Center,  27501  Hwy 
184,  Dolores,  Colorado  81323; 
Telephone  (970)  882-5600. 
SUPPLEMENTARY  INFORMATION:  The 
eleven  member  cemmittee  provides 
counse^and  advice  to  the  Secretary  of 
the  Interior,  through  the  BLM, 
concerning  development  and 
implementation  of  a  management  plan 
developed  in  accordance  with  FLMPA. 
for  public  lands  within  the  Monument. 
At  these  meetings,  topics  we  plan  to 
discuss  include  planning  issues  and 
management  concerns,  planning 
alternatives,  partnerships,  science  and 
other  issues  as  appropriate. 

All  meetings  wul  be  open  to  the 
public  and  will  include  a  time  set  aside 
for  public  comment.  Interested  persons 
may  make  oral  statements  at  the 
meetings  or  submit  written  statements  at 
any  meeting.  Per-person  time  limits  for 
oral  statements  may  be  set  to  allow  all 


interest  ed  persons  an  opportunity  to 
speak. 

Sum]  nary  minutes  of  all  Committee 
meetings  wiU  be  maintained  at  the 
Anasaa  Heritage  Center  in  Dolores, 
Colorado.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  of  the  meeting.  In  addition, 
minutei  i  and  other  information 
concert  ing  the  Committee  can  be 
obtaine  1  from  the  Monument  planning 
Web  sit }  at:  htlp://\vww. hlm.gov/rmp/ 
canm  v  hich  will  be  updated  following 
each  Cc  mmittee  meeting. 

Dated:  November  6,  2003. 

LooAnli  J  acobson, 

ManagelL  Canyons  of  the  Ancients  National 
Monumt  nt. 

(FR  Doc.  03-28485  Filed  11-13-0^;  8:45  am] 
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DEPAR  FMENT  OF  THE  INTERIOR 


Bureau 


of  Land  Management 


[UT-030 -04-1610-PH-241  A] 

Notice  I  tf  Resource  Advisory 
Commi  tee  Meeting 

AGENCY  Grand  Staircase-Escalante 
National  Monument  (GSENM),  Bureau 
of  Land  Management  (BLM), 
Departiient  of  the  Interior. 
ACTION:  Notice  of  Grand  Staircase- 
Escalan  e  National  Monuiment  Advisory 
Commil  tee  (GSENMAC)  Meeting. 


SUMMAF  if:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FL  'MA)  and  the  Federal  Advisory 
Commil  lee  Act  of  1972  (FACA),  the  U.S. 
Depart!)  lent  of  the  Interior,  Bureau  of 
Land  Nmnagement  (BLM),  Grand 
Staircase-Escalante  National  Monument 
Advisory  Committee  (GSENMAC)  will 
meet  as  indicated  below. 
DATES:  i  i  two-day  meeting  is  scheduled 
for  Janu  iry  6-7,  2004,  at  the  GSENM 
Headqu  irters  Office,  Main  Conference, 
Room, :  90  E.  Center  Street,  Kanab, 
Utah.  T  le  meetings  will  begin  both  days 
at  8  a.m,  and  conclude  at  5  p.m. 
FOR  FUR  FHER  INFORMATION:  Contact 
Allysia  Angus,  Land  Use  Planner, 
GSENM  Headquarters  Office,  190  East 
Center,  kanab,  Utah  84741;  phone  (435) 
644-43i4,  or  email 
allysia^ngus@blm  .gov. 

SUPPLEllENTARY  INFORMATION:  The  Grand 
Staircase-Escalante  National  Moniunent 
(GSENNI)  Advisory  Committee  will 
meet  at  the  GSENM  Headquarters 
Office,  190  East  Center  Street,  Kanab, 
Utah  84  741,  8  a.m.  to  5  p.m.,  local  time, 
on  Janu  iry  6,  2004,  and  8  a.m.  to  5  p.m., 
January  7,  2004.  The  Grand  Staircase- 


Escalante  National  Monument  Advisory 
Committee  (GSENMAC)  was  appointed 
by  the  Secretary  of  Interior  on 
September  26,  2003,  pursuant  to  the 
Monument  Management  Plan,  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA).  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA).  As  specified  in  the  Monument 
Management  Plan,  the  GSENMAC  will 
have  several  primary  tasks.  (1)  ReAnew 
evaluation  reports  produced  by  the 
Management  Science  Team  and  make 
recommendations  on  protocols  and 
projects  to  meet  overall  objectives.  (2) 
Review  appropriate  research  proposals 
and  make  recommendations  on  project 
necessity  and  validity.  (3)  Make 
recommendations  regarding  allocation 
of  research  funds  through  review  of 
research  and  project  proposals  as  well 
as  needs  identified  through  the 
evaluation  process  above.  (4)  Could  be 
consulted  on  issues  such  as  protocols 
for  specific  projects. 

This  will  be  the  first  meeting  of  the 
GSENMAC.  Topics  to  be  discussed  by 
the  GSENMAC  include  operating 
procedures,  establishing  meeting  guides, 
Charter,  roles  and  responsibilities. 
Federal  Advisory  Committee  Act/ 
Management,  selection  of  a  chairperson. 
Federal  travel  regulations,  forming  of 
subcommittees,  fecilitation  needs, 
actions  taken  by  BLM  to  implement  the 
Act,  future  meeting  dates  and  other 
matters  as  may  reasonably  come  before 
the  GSENMAC. 

The  entire  meeting  is  open  to  the 
public.  Members  of  the  public  are 
welcome  to  address  the  council  at  11 
a.m.,  local  time  on  January  7,  2004. 
Depending  on  the  number  of  persons 
wishing  to  speak,  a  time  limit  could  be 
established.  Interested  persons  may 
make  oral  statements  to  the  GSENMAC 
diu-ing  this  time  or  written  statements 
may  be  submitted  for  the  GSENMAC's 
consideration.  Written  statements  can 
be  sent  to:  Grand  Staircase-Escalante 
National  Monument,  Attn.:  Allysia 
Angus,  190  E.  Center  Street,  Kanab,  UT 
84741.  Information  to  be  distributed  to 
the  GSENMAC  is  requested  10  days 
prior  to  the  start  of  the  GSENMAC 
meeting. 

All  meetings  are  open  to  the  public; 
however,  transportation,  lodging,  and 
meals  are  the  responsibility  of  the 
participating  public. 

Dated:  November  6,  2003. 
Dave  Wolf, 

Acting  Grand  Staircase-Escalante  National 

Mon  ument  Manager. 

[FR  Doc.  03-28524  Filed  11-13-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[biv.  No.  337-TA-499] 

In  the  Matter  of  Certain  Audio  Digital- 
to-Analog  Converters  and  Products 
Containing  Same;  Notice  of 
investigation 

AGENCY:  U.S.  International  Trade 
Conunission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  14,  2003,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Cirrus  Logic, 
Inc.  of  Austin,  Texas.  A  letter 
supplementing  the  complaint  was  filed 
on  October  28,  2003.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  audio 
digital-to-analog  converters  and 
products  containing  same  by  reason  of 
infringement  of  claims  1  and  11  of  U.S. 
Patent  No.  6,492.928  Bl.  The  complaint, 
as  supplemented,  further  alleges  that  an 
indusliy  in  the  United  States  exists  as 
required  by  subsection  {a){2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  imaging 
system  (EDIS)  at  http://edis.usitc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Hollander,  Jr.,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 


International  Trade  Commission, 
telephone  202-205-2746. 

Antiiority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2003). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
November  7,  2003,  ORDERED  THAT— 

(1)  Piu-suant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  audio  digital-to- 
analog  converters  or  products 
containing  same  by  reason  of 
infringement  of  claims  1  or  11  of  U.S. 
Patent  No.  6,492,928  Bl,  and  whether 
an  industry  in  the  United  States  exists 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served:  (a)  The  complainant  is:  Cirrus 
Logic,  Inc.,  2901  Via  Fortuna,  Austin, 
TX  78746 

(b)  The  respondents  are  the  following 
companies  upon  which  the  complaint  is 
to  be  served: 

Wolfson  Microelectronics,  PLC,  20 

Bernard  Terrace.  EH8  9NX, 

Edinburgh,  United  Kingdom 
Wolfson  Microelectronics,  Inc.,  16875 

West  Bernardo  Drive,  Suite  280,  San 

Diego,  CA  92127 

(c)  David  H.  Hollander,  Jr.,  Esq., 
Office  of  Unfair  Import  Investigations, 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.,  Suite  401. 
Washington,  DC  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(4)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 


complaint  and  the  notice  of 
investigation  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely, 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

By  order  of  the  Commission. 
Issued:  November  10,  2003. 

Kfarilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[PR  Doc.  03-28532  Filed  11-13-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  Nos.  731-TA-^1-3M.  39fr- 
397, 399  (Review)  (Remand)] 

Bail  Bearings  From  France,  Germany, 
Italy,  Japan,  Singapore,  Svveden,  and 
the  United  Kingdom;  Notice  and 
Scheduling  of  Remand  Proceedings 

agency:  United  States  International 
Trade  Commission. 
ACnON:  Notice. 

SUMMARY:  The  U.S.  bitemational  Trade 
Commission  (the  Commission)  hereby 
gives  notice  of  the  court-ordered  remand 
of  its  five-year  review  in  Investigation 
Nos.  731-TA-391-394,  396-397,  and 
399  (Review). 

EFFECTIVE  DATE:  November  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dong  Jun  Na  (Office  615-U)  (708-4827) 
[dna@usitc.gov)  or  Robert  Carpenter 
(Office  615-AA)  (205-3160) 
{rcarpenter@usitc.gov).  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATKHI: 

Background 

On  September  3,  20031  the  Court  of 
International  Trade  remanded  the 
Commission's  affirmative  determination 
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in  Certain  Bearings  from  China,  France, 
Germany,  Hungary,  Italy,  Japan, 
Romania,  Singapore,  Sweden,  and  the 
United  Kingdom,  Inv.  Nos.  AA1921- 
143,  731-TA-341,  343-345,  391-397. 
and  399  (Review).  USITC  Pub.  3309 
(June  2000),  in  which  the  Commission 
determined  that  revocation  of  the 
antidumping  duty  orders  on  imports  of 
ball  bearings  from  France,  Germany, 
Italy,  Japan,  Singapore,  and  the  United 
Kingdom  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  a  domestic  industry  within  a 
reasonably  foreseeable  time.  A/MB 
Singapore  Ltd.  et  al  v.  United  States, 
Consol.  Court  No.  00-07-00373,  Slip 
Op.  03-115  (September  3,  2003).  On 
October  20,  2003,  the  Commission 
published  its  schedule  for  the  remand 
proceedings  in  the  Federal  Register,  68 
FR  59950. 

Scheduling  the  Vote 

The  Commission  will  vote  on  the 
remand  determination  at  a  public 
meeting  to  be  held  on  Monday, 
November  17,  2003.  The  meeting  is 
tentatively  scheduled  for  11:00  a.m. 

Authority:  This  action  is  takes  under  the 
authority  of  the  Tariff  Act  of  1930.  title  VII. 

By  order  of  the  Conunission. 

Issued:  November  7.  2003. 
Marilyn  R.  Abbott. 
Secretary. 

[FR  Doc.  03-28533  Filed  11-13-03;  8:45  am) 
BUMG  CODE  TIBft-Oa-P 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation  No.  TA-421-4] 

Ductile  Iron  Waterworks  Fittings  From 
China;  Notice  of  Commission 
Determination  To  Conduct  a  Portion  of 
ttw  Hearing  in  Camera 

AGENCY:  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUIMARY:  Upon  request  of  coimsel  for 
Chinese  Respondents,  the  Commission 
has  determined  to  conduct  a  portion  of 
its  hearing  in  the  above-captioned 
investigation  scheduled  for  November  6, 
2003,  in  camera.  See  Commission  rules 
201.13(m)  and  201.35(b)(3)  (19  CFR 
201.13(m)  and  201.35(b)(3)).  The 
remainder  of  the  hearing  will  be  open  to 
the  public.  Tlie  Commission  has 
determined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible.  See  Conmiission  rule 
2Q1.35(a}.  (c)(1)  (19  CFR  201.35(a), 
(c)(1)). 


FOR  FUlkTHER  INFORMATION  CONTACT: 

WilliaiB  Gearhart,  Office  of  General 
Counse  [,  U.S.  International  Trade 
Commi  ssion,  500  E  Street,  SW., 
Washii  gton.  DC  20436,  telephone  202- 
205-30  }1,  e-mail  wgearhart@usitc.gov. 
Hearin]  -impaired  individuals  are 
advisee  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commi  ssion's  TDD  terminal  on  202- 
205-1810. 

SUPPLB  lENTARY  INFORMATION:  The 
Commi  ision  believes  that  counsel  has 
justifie< '.  the  need  for  a  closed  session. 
Counse  seeks  a  closed  session  to 
provide  a  full  discussion  of  information 
relating  to  pricing  data,  its  analysis  of 
domest  c  industry  and  Petitioner 
financii  1  performance,  indicators  of  the 
extent  (  f  competition  between  domestic 
produc  and  subject  imports,  and 
domest  c  shipments  and  domestic 
produci  ti  market  share  trends.  Because 
such  di  icussions  will  necessitate 
disclosi  ire  of  confidential  business 
informs  tion  (CBI),  they  can  only  occur 
if  a  pori  ion  of  the  bearing  is  held  in 
camera,  In  making  this  decision,  the 
Commii  ision  nevertheless  reaffirms  its 
belief  tl^at  whenever  possible  its 
busineste  should  be  conducted  in  public. 

The  nearing  will  include  the  usual 
public  presentations  by  parties,  with 
questions  from  the  Commission.  In 
additioB,  the  hearing  will  include  in 
camera  pessions  for  confidential 
presentations  by  Chinese  Respondents 
and  for  questions  from  the  Commission 
relating  to  the  CBI.  For  any  in  camera 
session  the  room  will  be  cleared  of  all 
persons  except  for  those  company 
official!  and  their  counsel  who  are 
authori;  ;ed  to  have  access  to  the  CBI  at 
issue.  Sse  19  CFR  201.35(b)(1),  (2).  The 
time  foi  the  party's  presentations  in  the 
in  came  ra  session  will  be  taken  from  its 
overall  Allotment  for  the  heanng.  All 
persons)  planning  to  attend  the  in 
camera  portions  of  the  hearing  should 
be  prep  ired  to  present  proper 
identifi(  lation. 

Authd  ity:  The  General  Counsel  has 
certified^  pursuant  to  Commission  Rule  . 
201.39  (M  CFR  201.39)  that,  in  her  opinion, 
a  portioi  of  the  Commission's  hearing  in  Inv. 
No.  TA-  121-4,  Ductile  Iron  Waterworks 
Fittings  I  rom  China,  may  be  closed  to  the 
pubhc  to  prevent  the  disclosiu«  of  CBI. 

By  or  ler  of  the  Commission. 

Issued  November  5,  2003. 
Marilyn  LAbbott, 
Secretcu]  ■  to  the  Conunission. 
IFR  Doc3o3-28510  Filed  11-13-03;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Executive  Office  for  United  States 
Attorneys;  Agency  Information 
Collectlon  Activities:  Proposed 
Collection;  Comments  Requested 

action:  30-Day  notice  of  information 
collection  under  review:  Office  of  Legal 
Education  Nomination/Confirmation 
Form. 

The  Department  of  Justice  (DO J), 
Executive  Office  for  United  States 
Attorneys  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68,  Number  146,  page  44814  on 
July  30,  2003,  allovtring  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  December  15,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public  , 
burden  and  associated  response  time, 
should^be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulator^'  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285.  Written  comments  and 
suggestions  fitjm  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  ot  more  of  the  following 
four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— ^Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic. 
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mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Existing  collection  in  use  without  an 
OMB  control  number. 

(2)  The  title  of  the  form/collection: 
Office  of  Legal  Education  Nomination 
Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
DOJ  Form  Number,  none.  Office  of  Legal 
Education,  Executive  Office  for  United 
States  Attorneys,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Respondents  will  be  current 
and  potential  users  of  agency  training 
services.  Respondents  may  represent 
Federal  agencies,  as  well  as  State,  local, 
and  tribal  governments.  The  Executive 
Office  for  United  States  Attorneys  will 
use  the  collected  information  to  select 
class  participants,  arrange  for 
transportation  and  reserve  rooms;  have 
an  address  to  contact  the  participant, 
and  an  emergency  contact. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 
will  be  2,140  responses  annually.  It  is 
estimated  that  each  form  will  take  5 
minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  An  estimate  of  the  total  horn- 
burden  to  conduct  this  survey  is  1,750 
hoiu-s. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  November  7,  2003 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[ER  Doc.  03-28484  Filed  11-13-03;  8:45  am] 

BUJNG  CODE  4410-a7-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprefiensive 
Environmental  Response 
Compensation  and  Liability  Act 

Pursuant  to  28  CFR  507  notice  is 
hereby  given  that  on  October  16,  2003, 
eleven  proposed  Consent  E>ecrees  in  the 
case  United  States  v.  Brothers  Machine 
&■  Tool,  Inc.,  et  al.  Civil  Action  No. 
LACV  03-07406  DDP  (RNBx)  were 
lodged  with  the  United  States  District 
Court  for  the  Central  District  of 
California. 

In  this  action,  under  sections  106  and 
107  of  CERCLA,  42,  U.S.C.  9606  and 
9607,  the  United  States  sought 
injunctive  relief  and  recovery  of 
response  costs  to  remedy  conditions  in 
coimection  with  the  release  or 
threatened  release  of  hazardous 
substances  into  the  environment  at  the 
Waste  Disposal,  Inc.  Superfund  Site  in 
Santa  Fe  Springs,  California  (hereinafter 
referred  to  as  the  "Site"). 

The  defendants  in  this  action  are  as 
follows:  Brothers  Machine  &  Tool,  Inc.; 
Chasin  Trust;  Hanson  Trust;  Searing 
Revocable  Trust;  Lucille  F.  Ferris  Living 
Trust;  John  I.  Maple  Family  Partnership; 
Thomas  J.  Mersits;  Irene  L.  Mersits 
Trust;  David  Joseph  Neptune  Family 
Trust;  O.R.P.  LLC;  Danny  R.  Peoples  and 
Dena  Peoples,  Eddie  E.  Timmons; 
Eugene  Geraldine  Welter  Trust; 
Graziano  Trust;  Los  Nietos  Property 
LLC.  and  Jovita  L.  Ortega. 

Each  of  the  defendants  in  this  action 
own  a  portion  of  the  Site 
("Landowner(s)"),  and  the  purpose  of 
each  of  the  settlements  is  to  provide  to 
the  United  States  the  access  and 
institutional  controls  which  are  required 
to  perform  the  remedial  action  at  the 
Site.  In  return,  the  United  States  has 
given,  to  each  Landowner  in  each 
decree,  its  covenants  not  to  sue  and 
contribution  protection. 

Each  Landowner  settlement  is  related 
to  a  prior  consent  decree  in  the  case  of 
United  States  v.  Archer  Daniels,  et  al. 
Civil  Action  No.  03-CV-1593WJR, 
wherein  defendants  which  had 
allegedly  arranged  for  the  disposal  of 
hazardous  substances  at  the  Site  had 
agreed  to  perform  the  Site  Remedy.  This 
decree  was  entered  by  the  United  States 
District  Court  for  the  Central  District  of 
California  on  August  12,  2003. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  any  of  the  Landowner 
Consent  Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 


Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Brothers  Machine  &■  Tool,  Inc., 
et  al,  D.J.  Ref.  90^11-2-1000/1.  As  each 
Consent  Decree  includes  a  covenant  not 
to  sue  under  Section  7003  of  RCRA,  42 
U.S.C.  6973(d),  commenters  may  request 
an  opportimity  for  a  public  meeting  in 
the  affected  area,  in  accordance  with 
section  7003(d)  of  RCRA,  42  U.S.C. 
6973(d). 

Each  Consent  Decree  may  be 
examined  at  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94107.  During  the  public  comment 
period,  each  Consent  Decree,  may  also 
be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  each  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC. 
20044-7611  or  by  faxing  or  e-maiUng  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
niunber  (202)  514-1547.  In  requesting  a 
copy  of  each  Landowner  Consent  Decree 
from  the  Consent  Decree  Library,  please 
enclose  a  check  in  the  amount  of  $63.50 
(25  cents  per  page  reproduction  cost) 
per  Consent  Decree  payable  to  the  U.S. 
Treasury.  In  requesting  a  copy  of  each     i 
Consent  Decree,  exclusive  of  exhibits 
and  defendants'  signatures,  please 
enclose  a  check  in  the  amount  of  $11.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section. 

[FR  Doc.  03-28459  Filed  11-13-03;  8:45  am) 
BIUING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR  * 

Employee  Benefits  Security 
Administration 

[Application  No.  D-10957,  el  al.] 

Proposed  Exemptions;  John  Hancock 
UfB  Insurance  Company,  etal 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  dociunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Secxurity 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 


64644 


Federal  Register /Vol.  6a[  No.  220 /Friday.  November  14,  2003 /Notices 


Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  natiire 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Employee 
Benefits  Security  Administration 
(EBSA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. ,  stated 

in  each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  EBSA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb®.dolgov".  or  by  FAX  to  (202) 
219-0204  by  the  end  of  the  scheduled 
comment  period.  The  applications  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  the 
Employee  Benefits  Seciuity 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPftfMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847.  August  10, 1990). 
Effective  December  31, 1978,  section 


102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  autt  ority  of  the  Secretary  of  the 
Treasur  i  to  issue  exemptions  of  the  type 
request!  d  to  the  Secretary  of  Labor. 
Therefo  «,  these  notices  of  proposed 
exempt  on  are  issued  solely  by  the 
Departn  ent. 

The  a  )plications  contain 
represei  tations  with  regard  to  the 
propose  i  exemptions  which  are 
summai  ized  below.  Interested  persons 
are  refei  red  to  the  applications  on  file 
with  the  Department  for  a  complete 
statemeat  of  the  facts  and 
representations. 

John  Hancock  Life  Insurance  Company, 
Located  in  Boston,  Massachusetts 

[Applical  ion  No.  D-10957] 

Propose  i  Exemption 

The  D  spartment  is  considering 
granting  ari  exemption  under  the 
authorit '  of  section  408(a)  of  the  Act  in 
accordai  ice  with  the  procedures  set 
forth  in  ^9  CFR  part  2570,  subpart  B  (55 
FR  3283B.  32847,  August  10,  1990).  If 
the  exen  iption  is  granted  the  restrictions 
of  sectia  n  406(b)(2)  of  the  Act  shall  not 
apply  to  the  proposed  purchases  and 
sales  of  larmland  asset(s)  (the  Farmland 
Asset(s); ,  as  defined  in  Condition  12(b), 
or  entire  farmland  account(s)  (the  Entire 
Farmlan  i  Account(s)),  as  defined  in 
Condition  12(n),  between  various 
accounti  s)  (the  Account(s)),  as  defined 
in  Cond  tion  12(a),  that  are  managed  by 
Hancock  Natural  Resource  Group,  Inc. 
(HNRG)  3r  the  affiliate(s>(the 
Affiliate  s)),  as  defined  in  Condition 
12(e),  of  fohn  Hancock  Life  Insurance 
Compan  r  (JHLIC). 

Conditio  ns  and  Definitions 

This  e  cemption  is  subject  to  the 
foUowin ;  conditions: 

1.  A  p  an  or  plans  covered  by  the  Act 
(the  ERII  A-Covered  Plan(s)),  as  defined 
in  Condi  tion  12(c),  may  participate  in  a 
subject  t  ansaction  only  if  each  such 
plan  has  total  assets  in  excess  of  $100 
million. 

2.  At  li  fast  30  days  prior  to  entering 
a  subject  transaction,  each  affected 
custom®  (the  Customer(s)),  as  defined 
in  Condition  12(1),  invested  in  a^ 
Account  participating  in  such 
transacti  )n  will  be  provided  with 
informat  on  regarding  the  Farmland 
Asset(s)  )r  the  Entire  Farmland  Account 
involved  and  the  terms  of  the 
transaction,  including  the  purchase 
price  and  how  the  transaction  would 
meet  the  goals  and  investment  policies 
of  each  s  iich  affected  Customer.  Notice 
of  any  cl  ange  in  the  purchase  price  will 
be  provi(  ed  to  each  affected  Customer 


at  least  30  days  prior  to  the 
consummation  of  the  transaction. 
3.  An  independent  fiduciary  (an 
Independent  Fiduciary),  as  defined  in 
Condition  12(h),  is  appointed  by  JHLIC 
or  an  Affiliate  as  follows: 

(a)  One  Independent  Fiduciary  is 
appointed  to  represent  the  Account(s)  in 
which  an  ERISA-Covered  Plan  or 
ERISA-Covered  Plans  is/are  invested, 
whether  the  Accoimt(s)  is/are  the 
buyer(s)  or  the  seller(5)  in  a  subject 
transaction,  where  one  side  of  such 
transaction  involves  one  or  more:  (i) 
ERISA-Covered  Plan(s),  (ii)  pooled 
separate  account(s)(the  Pooled  Separate 
Account(s),  as  defined  in  Condition 
12(k),  in  which  an  ERISA-Covered  Plan 
or  ERISA-Covered  Plans  invest,  and/or 
(iii)  other  Account(s)  holding  "plan 
assets"  subject  to  the  Act '  and  the  other 
side  of  such  transaction  involves  one  or 
more  plan(s)  or  other  customer(s)  not 
covered  by  die  Act  (the  Non-ERISA     * 
Plan(s)  or  Non-ERISA  Custo'mer(s),  as 
defined  in  Condition  12(d)), 

(b)  One  Independent  Fiduciary  is 
appointed  to  represent  the  buying 
account(s)  (the  Buying  Account(s)),  as 
defined  in  Condition  12(f),  in  a  subject 
transaction,  where  such  transaction  is 
between  two  (2)  or  more:  (i)  ERISA- 
Covered  Plans,  (ii)  Pooled  Separate 
Accoimts  in  which  an  ERISA-Covered 
Plan  or  ERISA-Covered  Plans  invest, 
and/or  (iii)  other  Accounts  holding 
"plan  assets"  subject  to  the  Act,  and  the 
decision  to  liquidate  the  Farmland 
Asset(s)  or  Entire  Farmland  Account  is 
the  result  of  one  or  more  "triggering 
events,"  as  described  below.  A 
"triggering  event"  will  exist  whenever: 

(1)  JHLIC  or  an  Affiliate  receives  a 
direction  from  a  Customer  to  liquidate 
such  Customer's  Entire  Farmland 
Account,  and  the  decision  to  liquidate 
such  Entire  Farmland  Account  is 
outside  of  the  control  of  JHLIC  and  its 
Affiliates;  or 

(2)  JHLIC  or  an  Affiliate  receives  a 
request  by  a  Customer  to  liquidate  a 
specified  Farmland  Asset  or  Farmland 
Assets  held  in  the  Customer's  Accoimt, 
fflid  the  decision  to  liquidate  the 
Farmland  Asset(s)  is  outside  of  the 
control  of  JHLIC  and  its  Affiliates;  or 

(3)  a  liquidation  of  all  of  the  Farmland 
Assets  held  in  a  selling  account(s)(the 
Selling  Account{s)),  as  defined  in 
Condition  12(g),  or  an  Entire  Farmland 
Account,  or  a  particular  Farmland  Asset 
or  Farmland  Assets  held  by  such 
Account(s)  is  required  under  the  terms 
of  the  investment  contract,  insurance 
contract,  or  investment  guidelines 


^  See  29  CFR  2S10.3-101  for  the  Department's 
definition  of  "plan  assets"  relating  to  plan 
investments. 
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governing  the  Account(s).  and  the  - 
decision  to  select  any  particular 
Farmland  Asset(s)  to  be  sold  or  the 
decision  to  sell  an  Entire  Farmland 
Accoimt  is  outside  of  the  control  of 
JHLIC  and  its  Affiliates;  and 

(c)  One  Independent  Fiduciary  is 
appointed  to  represent  the  Buying 
Account(s]  and  one  Independent 
Fiduciary  is  appointed  to  represent  the 
Selling  Account(s)  involved  in  a  subject 
transaction: 

(1)  Where  such  transaction  is  between 
two  (2)  or  more:  (i)  ERISA-Covered 
Plans,  (ii)  Pooled  Separate  Accounts  in 
which  an  ERISA-Covered  Plan  or 
ERISA-Covered  Plans  invest,  and/or  (iii) 
other  Accounts  holding  "plan  assets" 
subject  to  the  Act,  and  there  is  no 
"triggering  event,"  as  described  above  in 
Condition  3(b),  or 

(2)  Where  such  transaction  is  between 
two  (2)  or  more:  (i)  ERISA-Covered 
Plans,  (ii)  Pooled  Separate  Accounts  in 
which  an  ERISA-Covered  Plan  or 
ERISA-Covered  Plans  invest,  and/or  (iii) 
other  Accoimts  holding  "plan  assets" 
subject  to  the  Act,  and  one  or  more  of 
the  participants  in  such  transaction  is  a 
Pooled  Separate  Account  and/or  other 
Accoimt  holding  "plan  assets"  subject 
to  the  Act  in  which  a  John  Hancock  plan 
(the  Hancock  Plan(s)),  as  defined  in 
Condition  12(m)  participates. 

4.  With  respect  to  eacn  transaction 
requiring  the  participation  of  an 
Independent  Fiduciary,  as  described  in 
Condition  3,  the  purchase  and  sale  of  a 
Farmland  Asset  or  Farmland  Assets  or 
an  Entire  Farmland  Accoimt  shall  not  be 
consummated,  unless  the  Independent 
Fiduciary  determines  that  the 
transaction,  including  the  price  to  be 
paid  or  received  for  each  Farmland 
Asset  or  Entire  Farmland  Account, 
would  be  in  the  best  interest  of  the 
particular  Account(s)  involved  based  on 
the  investment  policies  and  objectives 
of  such  Account(s). 

5.  Each  Account  which  buys  or  sells 
a  particular  Farmland  Asset  or 
Farmland  Assets  or  Entire  Farmland 
Account  pays  no  more  than  or  receives 
no  less  than  the  fair  market  value  of 
each  Farmland  Asset  or  Entire  Farmland 
Account  at  the  time  of  the  transaction. 
For  a  Farmland  Asset,  fedr  market  value 
shall  be  determined  by  a  qualified, 
independent,  real  estate  appraiser 
experienced  with  the  valuation  of 
farmland  properties  similar  to  the  type 
involved  in  the  transaction,  and  may 
include  customary  closing  adjustments, 
as  described  in  Condition  12(o). 

For  an  Entire  Farmland  Account,  fair 
market  value  shall  be  determined  by  a 
qualified,  independent  entity 
experienced  in  the  auditing  and 
valuation  of  farmland  accounts  similar 


to  the  type  involved  in  the  transaction 
and  the  valuation  of  assets  or  liabilities 
other  than  Farmland  Assets,  including 
but  not  limited  to  assets  sudi  as  short- 
term  investments  or  accoimts  receivable 
from  prior  crop  sales  or  leases,  and 
liabilities  such  as  investment  or 
property  management  fees  payable  or 
property  taxes  payable,  and  may  include 
customary  closing  adjustments,  as 
described  in  Condition  12(o). 

6.  Each  purchase  or  sale  of  a 
Farmland  Asset  or  Farmland  Assets  or 
Entire  Farmland  Account  between 
Accoimts  is  a  one-time  cash  transaction. 
A  Buying  Account  may  assume 
liabilities  associated  with  an  Entire 
Farmland  Account,  subject  to  valuation 
procedures  described  in  Condition  5, 
above. 

7.  Each  Account  involved  in  the 
purchase  or  sale  of  a  Farmland  Asset  or 
Farmland  Assets  or  Entire  Farmland 
Account  pays  no  real  estate 
commissions  or  brokerage  fees  relating 
to  the  transaction. 

8.  JHLIC  or  an  Affiliate  acts  as  a 
discretionary  investment  manager  for 
the  assets  of  the  Account(s)  involved  in 
each  transaction,  provided  that  this 
condition  will  not  fail  to  have  been 
satisfied  solely  because  the  Customer 
retains  the  right  to  veto  or  approve  the 
purchase  or  sale  of  a  Farmland  Asset  or 
Farmland  Assets  or  Entire  Farmland 
Account. 

9.  An  Account  may  not  participate  in 
a  subject  transaction,  if  the  assets  of  any 
Hancock  Plan  or  Hancock  Plans  in  the 
Account  exceed  20  percent  (20%)  of  the 
total  assets  of  the  Account. 

10.  No  purchase  or  sale  transaction 
shall  be  designed  to  benefit  the  interests 
of  one  particular  Account  over  another. 

11.  The  general  accoimts  (the  General 
Accounts)  of  both  JHLIC  and  John 
Hancock  Variable  Life  Insurance 
Company  (JHVLIC)  shall  not  participate, 
directly  or  indirectly,  in  the  subject 
transactions; 

12.  For  purposes  of  this  exemption: 

(a)  the  term,  "Accoimt(s),"  means  a 
separate  account  or  separate  accounts 
(the  Separate  Account(s)),  as  defined  in 
Condition  12(i),  including  Non-Pooled 
Separate  Account(s),  or  Pooled  Separate 
Aceount(s),  as  well  as  holding  entities 
(Holding  Entities),  such  as  a 
partnership,  corporation,  or  trust  for 
which  JHLIC  or  an  Affiliate  serves  as 
general  partner,  investment  manager,  or 
adviser  and  include  entities  established 
or  maintained  by  JHLIC,  and  limited 
liability  companies  established  by 
pension  plan  investors; 

(b)  the  term,  "Farmland  Asset(s)," 
means  a  fee  simple  in  farmland  (and 
appurtenant  rights),  an  interest  in 
related  equipment,  a  ibrmland  lease. 


farm  improvements,  contractual 
agreements  with  respect  to  the 
production  and  harvesting  of  farm 
products,  such  as  crop  quotas,  crop 
receivables,  or  delivery  contracts,  stock 
in  farm  cooperatives,  and  direct  or 
indirect  interest  in  entities  holding  such 
assets.  With  respect  to  any  farmland 
lease:  (i)  the  underlying  fee  simple  must 
be  owned  by  a  person  other  than  JHLIC 
or  an  Affiliate  or  any  Account  at  die 
time  of  sale;  and  (ii)  the  entire  lease 
originally  acquired  by  the  Selling 
Account  must  be  sold  to  the  Buying 
Account; 

(c)  the  term,  "ERISA-Covered 
Plan(s),"  means  an  employee  benefit 
plan  or  plans  as  defined  under  section 
3(3)  of  the  Act  and  not  excluded  from 

^  coverage  under  section  4  of  the  Act; 

(d)  the  terms,  "Non-ERISA  Plans"  or 
"Non-ERISA  Customers,"  mean  entities 
or  investors  not  covered  by  the 
provisions  of  Title  I  of  the  Act,  such  as 
a  governmental  plan,  a  university 
endowment  fund,  or  other  institutional 
investors,  whose  assets  are  managed  in 
an  Account  for  which  JHLIC  or  an 
Affiliate  acts  as  investment  manager; 

(e)  the  term,  "Affiliate(s),"  means  any 
person(s)  directly  or  indirectly  through 
one  or  more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  such  person; 

(f)  the  term,  "Buying  Account(s)," 
means  the  Account(s)  that  seeks  to 
purchase  a  Farmland  Asset  or  Farmland 
Assets  or  an  Entire  Farmland  Account 
from  another  Account; 

(g)  the  term,  "Selling  Account(s)." 
means  the  Account(s)  that  seeks  to  sell 
a  Farmland  Asset  or  Farmland  Assets  or 
an  Entire  Farmland  Account  to  another 
Account; 

(h)  the  term,  "Independent 
Fiduciary,"  means  a  person  or  entity 
with  authority  to  both  review  the 
appropriateness  of  a  subject  transaction 
for  an  Account,  that  is  considered  to 
hold  "plan  assets"  subject  to  the 
fiduciary  responsibility  provisions  of 
the  Act,  based  on  the  investment  policy 
established  for  that  Account,  and  to 
negotiate  the  terms  of  the  transaction, 
including  the  price  to  be  paid  for  the 
Farmland  Asset,  the  Farmland  Assets,  or 
the  Entire  Farmland  Account.  An 
individual  or  firm  selected  to  serve  as 
an  Independent  Fiduciary  shall  meet  the 
following  criteria: 

(1)  The  individual  or  firm  shall  have 
no  current  employment  relationship 
with  JHLIC  or  an  Affiliate,  although  a 
prior  employment  relationship  would 
not  disqualify  the  individual  or  firm; 

(2)  No  individual  or  firm  shall  serve 
as  an  Independent  Fiduciary  during  any 
year  in  which  gross  receipts  received 
from  business  with  JHLIC  and  its 
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Affiliates  for  that  year  exceed  five  (5) 
pocent  of  such  individual's  or  firm's 
gross  receipts  firom  all  sources  for  the 
prior  year, 

(3)  The  individual  or  firm  must  be  an 
expert  with  respect  to  farmland 
valuations; 

(4)  The  individual  or  firm  must  have 
the  ability  to  access  (itself  or  through 
persons  engaged  by  it)  appropriate 
farmland  s^es  comparison  data  and 
make  appropriate  adjustments  to  the 
subject  property,  properties,  or  Accoimt; 
and 

(5)  The  individual  or  firm  must  not 
have  a  criminal  record  involving  fraud, 
fiduciary  standards,  or  securities  laws 
violations. 

(i)  the  term,  "Separate  Accoimt(s)," 
means  a  segregated  asset  Account  or 
Accoimts  which  receive  premiums  or 
contributions  from  Customers, 
including  employee  benefit  plaiis 
subject  to  the  Act,  in  connection  with 
group  annuity  contracts  and  funding 
agreements,  with  investments  held  in 
the  name  of  JHLIC,  but  where  the  value 
of  the  contract  or  agreement  to  the 
Customer  (contract  holder)  fluctuates 
with  the  value  of  the  investment 
associated  with  such  Account; 

(j)  the  terms,  "Non-Pooled  Separate 
Account(s)"  or  "Non-Pooled 
Account(s),"  mean  a  Separate  Account 
or  Separate  Accounts  established  to 
back  a  single  contract  issued  to  one 
Customer,  which  may  be  an  employee 
benefit  plan  subject  to  the  Act; 

(k)  the  terms,  "Pooled  Separate 
Account(s),"  or  "Pooled  Account(s)," 
mean  a  Separate  Account  or  Separate 
Accoimts  established  to  back  a  group  of 
substantially  identical  contracts  issued 
to  a  number  of  unrelated  Customers, 
including  employee  benefit  plans 
subiect  to  the  Act; 

(1)  the  term,  "Customer(s),"  means  a 
person  or  persons  or  entity  or  entities 
that  act  as  the  authorized  representative 
for  the  investor  in  an  Account  involved 
in  a  proposed  purchase  or  sale  of 
Farmland  Assets  or  an  Entire  Farmland 
Account,  that  is  independent  of  JHLIC 
and  its  Affiliates,  provided,  however, 
that  for  any  Hancock  P1&,  as  defined  in 
Condition  12(m),  below,  a  "Customer" 
shall  mean  the  Plan  Investment 
Advisory  Committee  of  JHLIC; 

(m)  the  term,  "Hancock  Plan(s)," 
means  an  employee  benefit  plan  or 
emplo)ree  benefit  plans  sponsored  by 
JHLIC  or  an  Affiliate  which  inve8t(s)  in 
an  Account: 

(n)  the  term,  "Entire  Farmland 
AGCOunt(s),"  means  all  the  assets  and 
liabilities  of  an  Account  or  Accoiuits,  as 
defined  in  Condition  12(a),  including 
but  not  limited  to  the  Farmland  Assets 
in  such  Account  or  Accounts;  and 


(o)  "c  istomary  closing  adjustments" 
means  a  Ijustments  that  may  arise  where 
agricultural  land  bearing  crops  is  sold 
prior  to  harvest  and  may  involve  an 
agreem^t  between  the  buyer  and  seller 
that  eitner:  (1)  The  buyer  reimburse  the 
seller  for  documented  expenses 
incurred  during  the  growing  period  in 
the  cultivation  of  such  crops,  up  to  the 
'  date  of  dosing;  or  (2)  the  buyer  retain 
a  certain  amount  of  the  crops  and  the 
seller  receive  the  proceeds  for  any  crops 
in  exces  i  of  the  amount  retained  by  the 
buyer. 

Summai  y  of  Facts  and  Representations 

1.  The  applicant  for  the  exemption  is 
JHLIC,  a  ning  on  behalf  of  ifeelf  and  on 
behalf  o:  HNRG.  HNRG,  which  was 
establisl  ed  in  1995,  is  a  wholly-owned 
indirect  subsidiary  of  JHLIC.  JHLIC  is  a 
wholly-<  iwned  subsidiary  of  John 
Hancocli  Financial  Services,  Inc. 

2.  JHL  C  offers  group  annuity 
contract ;  and  funding  agreements  to 
Customs  rs  (contract  holders),  including 
employee  pension  benefit  plans  subject 
to  the  Act.  JHLIC.  through  HNRG, 
managesj  farmland  for  Customers.  HNRG 
currentlj  manages  over  115,000  acres  of 
farmlan^  in  the  United  States  valued  at 
approximately  $363  million,  and  460 
acres  of  farmland  in  Australia  valued  at 
approximately  $3.8  million. 

3.  Customers,  including  employee 
pension  benefit  plans,  may  invest 
directly  ^r  indirectly  in  farmland 
through  Pooled  and  Non-Pooled 
Separate!  Accounts  available  under 
JHLIC  grfoup  annuity  contracts  and 
funding  agreements.^ 

The  Pdoled  Separate  Accounts  and 
Non-Pooled  Separate  Accounts  that 
invest  in  farmland  are  known  as 
farmland  separate  accounts  (the 
Farmlanfl  Separate  Account(s)).  JHLIC 
has  established  a  total  of  five  (5)  such 
Farmlanli  Separate  Accounts.  Five 
contract  holders  participate  in  these 
Farmland  Separate  Accounts.  ERISA- 
Covered  iPlans,  including  Hancock 
Plans,  arid  Non-ERISA  Plans  are 
contract  holders  of  these  Farmland 
Separate .  Accounts . 

Over  ^,000  acres  of  farmland  are 
allocated  to  the  Farmland  Separate 
Accounti  which  had  a  value  of  over  $81 


^  It  is  rep^ented  that  these  contracts  and 
agreementsiprovide  that,  in  accordance  with  a 
contract  holder's  direction,  the  premiums  or 
contribution  received  from  the  contract  holder  wiU 
be  allocate4  internally  on  the  books  of  JHLIC  to 
segregated  «sset  account(s)(Separate  Account(s)). 
The  Investments  of  a  Separate  Accoimt  are  held  in 
the  name  ol  JHLIC,  but  the  value  of  the  contract  or 
agreement  %>  the  contract  holder  fluctuates  with  the 
value  of  th4  investments  allocated  to  the  Separate 
Account.  1»e  direct  expenses  of  managing  the 
investment^  and  JHUC's  fiees  are  charged  against 
the  value  o  the  Separate  Account. 


million,  as  of  September  30,  2000.  JHLIC 
is  the  sole  legal  owner  of  the  assets  of 
each  Farmland  Separate  Account 
Assets  invested  in  the  Farmland 
Separate  Accoimts  are  managed  by 
JHUC  and  HNRG  in  accordance  with 
the  investment  policies  established  for 
these  accoimts.  The  investment  policy 
for  each  Non-Pooled  Accoimt  is 
established  jointly  by  JHLIC  and  the 
contract  holder.  For -each  Pooled 
Account,  the  investment  policy  is 
established  by  JHLIC  and  adopted  by 
each  contract  holder  when  choosing  to 
participate  in  the  Pooled  Account. 

Under  the  applicable  contract  or 
agreement,  JHLIC  or,  as  described 
below,  HNRG  has  the  right  to  control, 
manage,  and  administer  the  Farmland 
Separate  Account  in  accordance  with 
the  investment  policy  established  for 
the  Farmland  Separate  Account.  The 
management  responsibilities  of  JHLIC 
under  the  Farmland  Separate  Accounts 
are  performed  by  HNRG.  HNRG  is 
responsible  for  all  decisions  regarding 
the  acquisition  and  disposition  of 
farmland  properties  held  in  the 
Farmland  Separate  Accounts,  although 
such  decisions  must  be  reviewed  and 
approved  by  JHLIC's  internal 
investment  committees.  In  addition, 
HNRG  has  responsibility  for  the  ongoing 
management  of  JHLIC's  farmland 
properties,  including  site  preparation 
and  planting,  road  building  and 
construction,  leasing  to  tenants, 
maintenance,  acquisition  of  insurance, 
and  pa)mient  of  taxes. 

4.  Customers  desirous  of  obtaining 
JHLIC's  farmland  management  expertise 
typically  invest  in  the  Farmland 
Separate  Accounts.  However,  Customers 
and  the  Farmland  Separate  Accoimts 
may  also  invest  directly  in  Holding 
Entities  that  themselves  own  farmland, 
directly  or  indirectly.  These  Holding 
Entities  include  corporations, 
partnerships,  or  trusts.  It  is  represented 
that  these  Holding  Entities  currently 
include  entities  established  or 
maintained  by  JHLIC  (such  as  separate 
accounts),  and  limited  liability 
companies  established  by  pension  plan 
investors.  That  is,  there  are  no 
unaffiliated  non-plan  investors 
currently  invested  in  the  Holding 
Entities.  As  of  June  30,  2003,  JHLIC  and 
its  Affiliates  owned  interests  in 
farmland  through  such  Holding  Entities 
totaling  over  $100  million  in  value, 
including  investments  valued  at 
$947,719  in  JHLIC's  Australian  farmland 
investment  entities. 

HNRG  is  usually  appointed  the 
investment  manager  of  the  Holding 
Entity,  or  HNRG  (or  an  employee)  may 
be  appointed  an  officer  of  tiie  entity  that 
holds  the  property.  HNRG's 
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management  responsibilities  are 
exercised  in  accordance  with 
investment  guidelines  contained  in  the 
Holding  Entity's  governing  agreements. 
HNRG  may  have  full  investment 
discretion  with  respect  to  the 
management  of  the  Holding  Entity's 
farmland,  or  it  may  be  required  to  seek 
Customer  approval  for  acquisition  and 
disposition  decisions. 

5.  The  General  Accounts  of  both 
JHUC  and  JHVLIC  also  invest  in 
farmland.  Assets  held  in  the  General 
Accoimts  are  used  to  support  various 
lines  of  insurance  business.  JHLIC  and 
JHVLIC  each  have  the  right  to  control, 
manage,  and  administer  their  respective 
General  Accoimts,  including  the  sole 
discretion  to  select  and  dispose  of 
investments  held  by  the  General 
Accounts.  As  of  September  30,  2000,  the 
General  Accounts  held  over  60,000 
acres  of  U.S.  Farmland  Assets,  with  a 
value  of  over  $185  million,  hi  addition, 
the  General  Accounts'  holdings  in 
Australian  farmland  investment  entities 
had  a  value  of  approximately  $1.9 
million.  Although  the  applicant  initially 
requested  relief  for  the  participation  of 
the  General  Accoimt  in  the  subject 
transactions,  in  a  letter,  dated,  May  16, 
2003,  the  applicant  amended  the 
requested  exemption  to  eliminate  the 
General  Account  &om  the  Accounts  that 
are  eligible  to  participate  in  the 
transactions  covered  by  the  proposed 
exeinption. 

6.  "The  types  of  farmland  held  by  the 
Farmland  Separate  Accounts  and  the 
Holding  Entities  are  diversified  by 
geography  and  by  crop  type.  Farmland 
Assets  include  direct  or  indirect:  ^  (a) 
Interests  in  real  property  that  produces 
row  crops  or  permanent  crops 
including,  but  not  limited  to,  orchards, 
vineyards,  and  citrus  groves,  and  (b) 
other  interests,  such  as  interests  in 
equipment  related  to  the  production  or 
harvesting  of  crops,  farmland  leases, 
farm  improv^nents,  contractual 
agreements  with  respect  to  the 
production  and  harvesting  of  farm 
products  (such  as  crop  quotas,  crop 
receivables,  or  delivery  contracts),  and 
stock  in  farm  cooperatives.  It  is 
represented  that  with  respect  to  any 
farmland  lease,  the  underlying  fee 
simple  will  be  owned  by  a  person  other 
than  JHLIC,  its  Affiliates,  any  Farmland 
Separate  Accounts,  General  Accounts, 
or  Holding  Entities  at  the  time  of  any 
covered  transaction,  and  the  entire  lease 
will  be  sold  in  any  covered  transaction. 
As  a  practical  matter,  the  Farmland 


^Occasionally,  a  Fannland  Separate  Account  may 
own  faimlaad  real  property  or  other  Fannland 
Assets  indirectly  through  an  interest  in  an  entity, 
such  as  a  corporation,  that  owns  the  property  or 
assets. 


Assets  are  generally  illiquid 
investments,  considered  by  JHLIC, 
HNRG,  and  their  Customers  to  be  long- 
term  investments. 

7.  It  is  represented  that  from  time  to 
time,  it  may  be  appropriate  to  liquidate 
a  Farmland  Asset  held  in  a  Fannland 
Separate  Accoimt,  even  though  the 
Farmland  Asset  remains  an  attractive 
investment.  For  example,  a  Fannland 
Separate  Account's  investments  may 
have  so  increased  in  value  that  the 
farmland-related  portion  of  such 
Account's  aggregate  portfolio  exceeds 
the  Customer's  current  asset  allocation 
guidelines  for  that  investment  class.  In 
addition,  a  Customer  may  request  that 
JHLIC  liquidate  a  portion  of  its 
Farmland  Assets  in  order  to  recognize 
some  of  the  portfolio's  gains,  to  raise 
cash,  or  for  other  reasons  imrelated  to 
investment  performance,  even  though 
the  particular  Farmland  Asset  remains 
an  attractive  investment.  Also,  JHLIC  or 
HNRG  may  conclude  that  a  particular 
Farmland  Asset,  though  individually  an 
attractive  investment,  is  no  longer 
appropriate,  in  light  of  the  composition 
of  the  Account,  its  liquidity  needs,  and 
other  available  investment 
opportunities.  In  these  and  other 
situations  in  which  a  Farmland  Asset 
might  be  sold,  the  Fannland  Asset 
chosen  for  liquidation  could  be  an 
appropriate  investment  for  another 
Farmland  Separate  Account. 

The  applicant  represents  that  it  does 
not  expect  a  Farmland  Asset  to  be 
broken  into  separate  parcels  for 
investment  by  more  than  one  Customer 
in  most  cases.  It  is  represented  that  the 
Hancock  Agricultural  Investment 
Group,  Inc.  (HAIG),"  will  evaluate 
Farmland  Assets  to  determine  whether 
they  could  be  broken  into  smaller 
parcels  to  satisfy  a  particular  Farmland 
Account's  portfolio  needs  but  as  noted 
above,  the  applicant  expects  that  such  a 
separation  would  be  suitable  rarely,  if 
ever. 

In  some  situations,  a  Farmland 
Separate  Account  may  decide  to  sell  a 
group  of  Farmland  Assets  and  would 
sell  those  assets  to  a  single  purchaser,  if 
possible.  Where  a  group  of  Farmland 
Assets  is  sold  by  a  Farmland  Separate 
Account  to  another  Farmland  Separate 
Accoimt,  the  sale  will  be  treated  as  a 
single  transaction. 

On  occasion,  an  Entire  Fannland 
Account  might  be  sold  to  a  Farmland 
Separate  Account.  In  that  case. 
Farmland  Assets  and  other  assets  of  the 
Account,  such  as  short  tern* 
investments,  would  be  transferred  to  the 
buyer,  as  well  as  the  liabilities 


*  HAIG  is  the  agricultural  investment  subdivision 
ofHNRG. 


associated  with  the  Entire  Fannland 
Account.  These  other  assets  might 
include  short-term  investments  or 
accounts  receivable  from  prior  period 
crop  sales  or  leases.  Liabilities  might 
include  investment  or  property 
management  fees  payable  or  property 
taxes  payable.  In  the  event  that  an  Entire 
Farmland  Account  could  not  be  sold  to 
a  single  buyer,  it  is  represented  that 
JHLIC  will  separate  the  Farmland  Assets 
held  in  such  Entire  Farmland  Account 
and  sell  these  Farmland  Assets 
individually  or  in  groups  of  multiple 
Fannland  Assets. 

8.  When  more  than  one  Farmland 
Separate  Account  is  interested  in 
purchasing  a  particular  Farmland  Asset 
or  Farmland  Assets,  investments  are 
allocated  by  HAIG,  based  on  its 
Investment  Selection  and  Allocation 
Policy  (the  Allocation  Policy).  Pursuant 
to  the  AUocation  Policy,  HAIG  reviews 
the  investment  policies  and  guidelines 
for  each  potential  Fannland  Separate 
Account  investor  to  determine  whether 
the  available  Fannland  Asset  or 
Farmland  Assets  is/are  suitable  for 
allocation  to  that  Farmland  Separate 
Account.  Suitability  is  determined 
based  on  the  anticipated  effect  on  the 
Fannland  Separate  Account's  crop  type 
and  geographic  diversification,  cash 
flow  and  capital  appreciation  goals, 
current  income  targets,  and  the 
Farmland  Separate  Account's  property  - 
size  limitations.  In  addition  to  the 
suitability  analysis,  HAIG  will  perform 
financial  analyses  that  project  and 
measure  future  portfolio  performance  . 
both  with  and  without  the  proposed 
Farmland  Asset(s)  as  part  of  a  Farmland 
Account's  portfolio.  In  most  situations, 
the  characteristics  of  Farmland  Assets 
and  Farmland  Separate  Accounts  will 
be  sufficiently  varied,  such  that  a 
Farmland  Asset  will  not  be  suitable  for 
multiple  Farmland  Separate  Accounts 
seeking  investment  when  such  asset  is 
available, 

In  the  event  that  two  or  more 
Fannland  Separate  Accounts  have 
objectives  and  constraints  that  are 
sufficiently  similar,  HAIG  implements 
its  investment  queue  procedures.  The 
investment  queue  is  based  on  the  length 
of  time  that  funds  of  a  Farmland 
Separate  Account  have  been  waiting  for 
investment  in  a  Farmland  Asset  or 
Farmland  Assets.  Funds  that  have  been 
committed  to  a  farmland  investment 
program,  but  are  not  yet  allocated, 
receive  priority  in  the  chronological 
order  each  Fannland  Separate  Account 
committed  to  the  farmland  investment 
program.  It  is  represented  that  when  an 
Entire  Farmland  Accoimt  is  to  be  sold 
and  more  than  one  investor  holds  assets 
awaiting  investment  in  Farmland 
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Assets,  the  sale  of  the  Entire  Farmland 
Account  will  follow  the  same 
investment  queue  procedures,  as 
described  above  for  individual 
Faimland  Assets. 

The  applicant  maintains  that  the 
Allocation  Policy  is  objective,  because 
there  is  an  established  and  easily 
administered  rule  that  determines  the 
priority  among  competing  Farmland 
Separate  Accounts.  The  Farmland 
Separate  Account  with  the  oldest 
outstanding  commitment  is  allocated 
the  investment  The  applicant  further 
maintains  that  this  approach  is  also  fair. 
In  this  regard,  the  applicant  points  out 
that  unlike  other  types  of  investments, 
the  identification  of  appropriate  real 
estate  investments,  including  farmland, 
takes  time.  Accordingly,  the  applicant 
maintains  that  it  is  appropriate  and  fair 
to  allocate  opportunities  to  those 
Farmland  Separate  Accounts  that  have 
the  longest  outstanding  commitments  to 
JHLIC  or  HNRG  awaiting  investment.  In 
this  regard,  customers  know  that  their 
commitments  will  be  filled  in  full  before 
new  competing  requests  are 
accommodated. 

9.  Assets  held  in  the  Farmland 
Separate  Accounts  are  considered  assets 
of  the  plans  participating  in  such 
Farmland  Separate  Accounts,  pursuant 
to  29  CFR  2510.3-101(h)(l)(iii)  of  the 
Department's  regulations.  In  addition, 
the  assets  of  certain  Holding  Entities 
through  which  JHUC's  Customers  hold 
Farmland  Assets  may  also  constitute 
plan  assets  if  the  Customer  is  an  ERISA- 
Covered  Plan  and  the  Holding  Entity  is 
a  pass-through  entity,  pursuant  to  29 
CFR  2510.3-101(a)(2)  of  the 
Department's  regulations. 

As  Investment  managers  for  the 
Farmland  Separate  Accounts,  JHLIC  and 
HNRG  are  both  fiduciaries  and  parties 
in  interest  to  ERISA-Covered  Plans 
participating  in  the  Farmland  Separate 
Accounts,  pursuant  to  section  3(14)(A), 
and  (B)  of  the  Act.  As  a  discretionary 
manager  of  the  Farmland  Assets  held  by 
the  Holding  Entities  that  are  pass- 
through  entitles,  HNRG  is  a  fiduciary 
and  party  in  interest  with  respect  to  any 
ERISA-Covered  Plans  that  Invest  In 
these  Holding  Entities. 

10.  The  transfer  of  a  Farmland  Asset 
or  Farmland  Assets  or  an  Entire 
Farmland  Accovmt  fi-om  one  Farmland 
Separate  Account  to  another  could 
constitute  a  violation  of  section 
406(b)(2)  of  the  Act.  if  one  of  the 
Accounts  holds  plan  assets.  Section 
406(b)(2)  of  the  Act  provides  that  a  plan 
fiduciary  shall  not  in  his  individual  or 
in  any  other  capacity  act  in  any 
transaction  involving  the  plan  on  behalf 
of  a  party  (or  represent  a  party)  whose 
interests  are  adverse  to  the  interests  of 
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the  plan  or  the  interests  of  its 
participi  nts  or  beneficiaries.  Because 
JHLIC  oi  its  Affiliate  serves  as 
investm(  mt  manager  to  both  the  Buying 
and  Sell  ng  Account,  it  could  be  viewed 
as  repres  entlng  adverse  parties  in  a 
transacti  jxi  involving  a  plan. 
Accordii  igly,  the  applicant  requests  an 
exemption  from  the  prohibitions  of 
section  406(b)(2)  of  the  Act  to  cover  the 
subject  t  ansactions. 

11.  Th  !  applicant  maintains  that  the 
proposec  exemption  is  administratively 
feasible,  lecause  each  transaction 
involvin  ;  an  ERISA-Covered  Plan  can 
be  readil  r  identified  and  audited.  The 
propose<  exemption  would  not  require 
continue  d  monitoring  or  other 
involven  lent  on  behalf  of  the 
Departm  mt  of  Labor  or  the  Internal  ^ 
Revenue  Service. 

12.  Th !  applicant  represents  that  the 
proposec  exemption  is  protective  of  the 
rights  of  larticipants  and  beneficiaries 
of  ERISA  Covered  Plans  that  are 
Custome  's,  because  decisions  regarding 
which  Fj  rmland  Asset  or  Farmland 
Assets  01  Entire  Farmland  Account  to  be 
transferri  >d  and  the  timing  of  the 
transfers  will  be  made  by  JHLIC  and  its 
Affiliates  in  conformance  with  each 
Custome  's  investment  guidelines, 
which  ha  ve  been  agreed  upon  by  the 
Custome: .  In  addition,  if  JHLIC  or 
HNRG  d«  termines  that  it  should 
liquidate  a  Farmland  Asset  or  Farmland 
Assets  h(ld  in  an  Account  or  an  Entire 
Farmlan*  Accoimt  or  if  as  a  result  of 
certain  "  riggering  events,"  described  in 
Conditio:  i  3  of  this  proposed  exemption, 
such  liqu  idation  must  occur  and  JHLIC 
conclude  s  that  the  particular  Farmland 
Asset,  Fa  mland  Assets,  or  Entire 
Farmlan(  Accoiint  to  be  sold  is  an 
approprii  ite  investment  for  the  portfolio 
of  anothe  r  Farmland  Separate  Account, 
JHLIC  wi  1  engage  an  Independent 
Fiduciar]  to  represent  the  interests  of 
any  ERIS /^-Covered  Plans,  as  set  forth  in 
Conditio:  i  3.  The  individual  or  firm 
selected :  o  serve  as  an  Independent 
Fiduciar  ;  must  satisfy  the  criteria,  as 
set  forth  n  Condition  12(d)  of  this 
proposec  exemption. 

13.  For  each  ^ansaction  requiting  an 
Indepenc  ent  Fiduciary,  the  purchase  or 
sale  of  a '. ' armland  Asset  or  Farmland 
Assets  or  Entire  Farmland  Account  may 
not  be  CO  npleted  unless  the 
Indepenc  ent  Fiduciary  determines  that 
the  trans)  ction,  including  the  purchase 
price,  wo  Lxld  be  in  the  best  interest  of 
the  partic  ular  Account(s)  involved 
based  on  investment  policies  and 
procedur  ss  of  the  Accoimt(s). 

Where  b  transaction  between  ERISA- 
Covered  flans  and  a  triggering  event  has 
occiuxed  the  fee  for  the  services  of  the 
Indepenc  ent  Fiduciary  will  be  c:harged 


as  an  ac:quisition  expense  to  the  Buying 
Account(s).  In  a  transaction  other  than 
the  one  described  In  the  above  sentence, 
each  side  would  pay  the  fee  for  the 
services  of  the  Independent  Fiduciary, 
to  the  extent  that  an  Independent 
Fiduciary  is  required  by  the  terms  of  the 
exemption.  For  example,  the  Buying 
Acx:ount  would  pay  for  an  Independent 
Fiduciary,  as  required  imder  the 
exemption  to  represent  the  interest  of 
the  Buying  Accoimt,  and  the  Selling 
Account  would  pay  for  an  Independent 
Fiduciary,  as  required  under  the 
exemption  to  represent  the  Interest  of 
the  Selling  Account.  In  a  situation 
where  more  than  one  account  is  on  the 
buying  or  on  the  selling  side  of  the 
transaction,  it  is  expected  that  there  will 
not  be  more  than  one  Independent 
Fiduciary  required  to  represent  the 
accounts  on  a  single  side  of  the 
transaction:  In  that  event,  the  costs  of 
the  fees  for  the  services  of  the 
Independent  Fiduciary  would  be 
shared,  as  negotiated  by  the  accounts 
whose  interests  the  Independent 
Fiduciary  represents  in  the  transac:tion. 

14.  It  is  represented  that  the  proposed 
exemption  provides  sufficient 
safeguards  for  the  protection  of  the 
participants  and  beneficiaries  of  the 
ERISA-Covered  Plans.  In  this  regard, 
participation  In  the  proposed 
transactions  by  ERISA-Covered  Plans  is 
limited  to  plans  having  total  assets  in 
excess  of  $100  million.  The  minimum 
asset  requirements  will  help  ensure  that 
the  fiduciaries  reviewing  these 
transactions  are  sophisticated  investors 
familiar  with  complex  Investments. 

15.  Further,  the  applicant  represents 
that  eadx  Account  that  buys  or  sells  a 
Farmland  Asset  or  Farmland  Assets  or 
Entire  Farmland  Accoimt  will  pay  no 
more  and  receive  no  less  than  fair 
market  value  of  the  Farmland  Asset  or 
Farmland  Assets  or  Entire  Farmland 
Acxount  at  that  time  of  the  transaction. 
For  a  Farmland  Asset,  fair  market  value 
shall  be  determined  by  a  qualified, 
independent  real  estate  appraiser 
experienced  with  the  valuation  of 
farmland  properties  similar  to  the  t)rpe 
involved  in  the  transaction,  and  may 
include  customary  closing  adjustments. 
It  is  represented  that  customary  closing 
adjustments  may  arise  where 
agricultural  land  bearing  crops  Is  sold 
prior  to  harvest  and  may  involve  an 
agreement  between  the  buyer  and  seller 
that  either:  (1)  The  buyer  reimburse  the 
seller  for  documented  expenses 
incurred  during  the  growing  period  in 
the  cultivation  of  such  crops,  up  to  the 
date  of  closing;  or  (2)  the  buyer  retain 

a  certain  amount  of  ihe  cxops  and  the 
seller  receive  the  proceeds  for  any  crops 
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in  excess  of  the  amount  retained  by  the 
buyer. 

For  an  Entire  Farmland  Account,  it  is 
represented  that  fair  market  value  shall 
be  determined  by  a  qualified, 
independent  entity  experienced  in  the 
auditing  and  valuation  of  farmland 
accounts  similar  to  the  type  involved  in 
the  transaction  and  the  valuation  of 
assets  or  liabilities  other  than  Farmland 
Assets,  including  but  not  limited  to 
assets  such  as  short-term  investments  or 
accoimts  receivable  from  prior  crop 
sales  or  leases,  and  liabilities  such  as 
investment  or  property  management 
fees  payable  or  property  taxes  payable, 
and  may  include  customary  closing 
adjustments.  It  is  represented  that  the 
valuation  of  an  Entire  Farmland 
Account  would  be  similar  to  valuation 
of  a  business  or  going  concern  in  any 
transaction.  If  the  entity  that  performs 
the  valuation  of  the  Entire  Farmland 
Account  is  not  a  qualified  real  estate 
appraiser,  then  it  is  represented  that 
such  a  qualified  real  estate  appraiser 
will  be  engaged  to  value  the  Farmland 
Assets  included  in  the  Entire  Farmland 
Accoimt. 

16.  JHLIC  will  provide  a  notice  to 
each  Customer  investing  in  the. 
Accoimts  participating  in  the  purchase 
or  sale  of  a  Farmland  Asset  or  Farmland 
Assets  or  Entire  Farmland  Accoimt.  The 
notice  will  be  provided  at  least  30  days 
before  entering  a  subject  transaction, 
and  will  include  information  regarding 
the  Farmland  Asset(s)  or  Entire 
Farmland  Accoimt  involved  and  the 
proposed  terms  of  the  transaction, 
including  the  approved  pmt:hase  price 
and  how  the  transaction  would  meet  the 
goals  and  investment  policies  of  each 
Customer.  If  there  is  any  change  in  the 
purchase  price,  notice  of  such  change  in 
the  piuchase  price  will  be  provided  to 
the  Customer  at  least  30  days  prior  to 
the  consiunmation  of  the  transaction. 

17.  An  Account  will  not  participate  in 
a  subject  transaction,  if  the  assets  of  any 
Hancock  Plan  or  Hancock  Plans  in  the 
Account  exceed  20  percent  (20%)  of  the 
total  assets  of  the  Account. 

18.  The  applicant  maintains  that  the 
proposed  exemption  is  in  the  interest  of 
JHLIC's  plan  Customers  and  their 
participants  and  beneficiaries  because  it 
will  provide  those  Customers  with 
attractive  and  appropriate  investment 
opportunities  that  might  not  otherwise 
be  available  to  them.  In  this  regard,  it  is 
represented  that  transfers  of  a  Farmland 
Asset,  Farmland  Assets,  or  an  Entire 
Farmland  Accoimt  between  Farmland 
Separate  Accounts,  including  Accounts 
in  which  a  Hancock  Plan  invests,  allow 
the  Buying  Accounts  to  invest  more 
quickly  and  to  invest  in  Farmland 
Assets  that  might  not  otherwise  be 


available  to  them.  JHUC  believes  that 
investors  commit  to  establishing  a 
farmland  investment  portfolio  because 
they  have  identified  a  current  need  for 
such  an  asset  category.  Once  a  Customer 
hais  committed  to  a  farmland  program,  it 
is  important  to  invest  the  funds  as 
rapidly  as  is  prudent.  As  attractive  farm 
properties  are  relatively  scarce,  allowing 
a  transfer  of  farm  parcels  in  accordance 
with  this  proposed  exemption  would 
provide  an  opportunity  for  the  Buying 
Accounts  to  invest  funds  more  rapidly 
than  would  be  possible  if  the  purchase 
involved  a  seller  having  no  relationship 
to  JHLIC. 

Further,  both  the  Selling  and  Buying 
Accounts  will  incur  lower  transaction  or 
start-up  costs  as  a  result  of  the  proposed 
exemption.  In  this  regard,  it  is 
represented  that  a  transfer  of  legal 
ownership  of  property  is  not  necessary 
when  the  transfer  is  between  Farmland 
Separate  Accounts  maintained  by  the 
same  insurer.  As  JHLIC  has  legal  title  to 
all  assets  allocated  to  its  Separate 
Accounts,  and  generally  may  reallocate 
these  assets  among  such  Accounts 
without  a  change  in  legal  tide, 
significant  transaction  costs  can  be 
avoided.  In  addition,  real  estate  sales 
commissions  and  brokerage  fees,  which 
can  amoimt  to  over  half  the  entire  cost 
of  a  transaction,  will  be  avoided  in  all 
cases. 

Furthermore,  because  JHLIC  or  HNRG 
is  the  manager  of  both  the  Selling  and 
Buying  Account,  more  information 
about  the  property  would  be  available  to 
the  Buying  Account  than  would  be  if 
both  Accounts  were  not  managed  by 
JHLIC  or  HNRG.  This  significantiy 
reduces  the  risk  to  the  Buying  Account. 
In  addition,  because  JHLIC  or  HNRG  is 
already  familiar  with  the  property,  the 
Bu3ang  Account  would  avoid  certain 
"due  diligence"  expenses  normally 
associated  with  the  purchase  of  a  new 
property,  such  as  the  costs  of  well 
testing,  soil  and  root  analysis,  and 
enviroimiental  testing. 

19.  The  applicant  maintains  that 
denial  of  this  proposed  exemption 
would  prevent  the  transfer  of  properties 
from  one  Farmland  Separate  Account  to 
another  and  would  require  instead  that 
a  property  be  liquidated  and  sold  to  an 
unrelated  third  party.  The  Buying 
Accoimt  would  therefore  be  deprived  of 
attractive  and  appropriate  investment 
opportunities,  when  such  opportunities 
are  scarce.  In  addition,  the  Selling  and 
Buying  Accounts  would  incur  hi^er 
transaction  or  start-up  costs  if  they  were 
each  required  to  enter  into  transactions 
with  parties  whose  assets  are  not  - 
managed  by  JHLIC  or  HNRG. 

20.  In  summary,  the  applicant 
represents  that  the  proposed 


transactions  satisfy  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  because: 

a.  The  minimum  asset  requirement  for 
ERISA-Covered  Plan  participation  in  the 
proposed  transactions  will  ensure  that 
the  fiduciaries  reviewing  such 
transactions  are  sophisticated  investors 
familiar  with  complex  investments; 

b.  Prior  to  entering  a  subject 
transaction,  each  affected  Customer  will 
receive  disclosures  regarding  the 
Farmland  Asset(s)  or  Entire  Farmland 
Account  involved  in  the  proposed 
transaction  and  the  terms  of  such 
transaction; 

c.  Any  change  in  the  terms  of  a 
proposed  transaction  must  be  disclosed 
to  the  affected  Customer  at  least  30  days 
prior  to  the  consummation  of  such 
transaction; 

d.  An  Independent  Fiduciary  will  be 
appointed  by  JHLIC  or  an  Affiliate  to 
review  and  approve  the  proposed 
transactions,  as  set  forth  in  Condition  3; 

e.  In  each  transaction  requiring  the 
participation  of  an  Independent 
Fiduciary,  the  purchase  and  sale  of  a 
Farmland  Asset  or  Farmland  Assets  or 
an  Entire  Farmland  Account  will-not  be 
consummated,  unless  the  Independent 
Fiduciary  determines  that  the 
transaction  is  in  the  best  interest  of  the 
particular  Account  involved  based  on 
the  investment  policies  and  objectives 
of  such  Account; 

f.  Each  Account  which  buys  or  sells 
a  particular  Farmland  Asset  or 
Farmland  Assets  or  Entire  Farmland 
Account  will  pay  no  more  than  or 
receive  no  less  than  the  fair  market 
value  of  the  Farmland  Asset(s)  or  Entire 
Farmland  Account  at  the  time  of  the 
transaction; 

g.  Each  purchase  or  sale  of  a  Farmland 
Asset  or  Farmland  Assets  or  Entire 
Farmland  Account  between  Accounts 
will  be  a  one-time  cash  transaction; 

h.  Each  Accoimt  involved  in  the    . 
purchase  or  sale  of  a  Fannland  Asset  or 
Farmland  Assets  or  Entire  Fannland 
Account  will  pay  no  real  estate 
commissions  or  brokerage  fees  relating 
to  the  transaction; 

i.  An  Account  will  not  participate  in 
a  proposed  transaction,  if  the  assets  of 
any  Hancock  Plan  or  Hancock  Plans  in 
the  Account  exceed  20  percent  (20%)  of 
the  total  assets  of  the  Account; 

j.  No  purchase  or  sale  transaction  wiU 
be  designed  to  benefit  the  interests  of ' 
one  particular  Account  over  another, 
and 

k.  The  General  Accounts  of  both 
JHLIC  and  JHVLIC  will  not  participate, 
directly  or  indirectly,  in  the  subject 
transactions. 
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Notice  to  Interested  Persons 

It  is  represented  that  those  persons 
who  may  be  interested  in  the 
publication  in  the  Federal  Register  of 
the  Notice  of  Proposed  Exemption  (the 
Notice)  include  all  ERISA-Covered 
Plans  currently  participating  in  any 
Fannland  Separate  Account  and  those 
ERISA-Covered  Flans  participating  in 
any  Holding  Entity  whose  assets  are 
managed  by  JHLIC  or  HNRG. 

JHLIC  proposes  to  provide 
notification  of  the  publication  of  the 
Notice  to  the  plan  trustee  or  other 
fiduciary  of  all  ERISA-CovBred  Plans 
which  cturently  participate  in  any 
Farmland  Separate  Account  and/or  in 
any  Holding  Entity  whose  assets  are 
managed  by  JHLIC  or  HNRG  by  first 
class  mail  or  overnight  delivery  within 
fifteen  (15)  calendar  days  of  the  date  of 
publication  of  the  Notice  in  the  Federal 
Register.  Such  notification  will  contain 
a  copy  of  the  Notice,  as  it  appears  in  the 
Federal  Register  on  the  date  of 
publication,  plus  a  copy  of  the 
supplemental  statement  (the 
Supplemental  Statement),  as  required, 
pursuant  to  29  CFR  2570.43(b)(2)  of  the 
Department's  regulations.  The 
Supplemental  Statement  will  include  a 
statement  informing  the  plan  trustee  or 
fiduciary  or  other  interested  persons  of 
their  right,  to  conunent  and/or  request  a 
hearing  on  the  proposed  exemption. 

The  applicant  also  represents  that  for 
ERISA-Covered  Plans  who  invest  after 
the  date  of  the  publication  of  the  Notice 
and  before  the  publication  in  the 
Federal  Register  of  the  final  exemption, 
if  granted,  JHLIC  will  provide  a  copy  of 
the  Notice  and  a  copy  of  the 
Supplemental  Statement  via  U.S.  first 
class  mail  or  hand  delivery  prior  to  such 
plan's  initial  investment  in  a  Farmland 
Separate  Account  and/or  Holding 
Entity.  In  addition,  the  applicant 
represents  that  a  copy  of  the  final 
exemption,  if  granted,  will  be  provided 
by  hand  delivery  or  U.S.  first  class  mail 
to  the  independent  fiduciary  of  each 
ERISA-Covered  Plan  prior  to  any  such 
plan's  initial  investment  in  a  Farmland 
Separate  Account. 

Written  comments  and/or  requests  for 
a  hearing  on  the  proposed  exemption 
must  be  received  by  the  Department  on 
or  before  45  days  from  the  date 
following  publication  of  thej^otice  in 
the  Federal  Register. 

FOR  FURTHER  INFORiMTK>N  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 
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United  i  tates  Steel  and  Carnegie 
Pension  Fund  (UCF  or  the  Applicant), 
Located  n  New  York,  NY 

[Applicat  on  No.  D-11191] 
Proposei  f  Exemption 

Based  an  the  facts  and  represmitations 
set  forth  in  the  application,  the 
Departm  Bnt  is  considering  granting  an 
exemptii  m  imder  the  authority  of 
section  408(a)  of  the  Act  (or  ERISA)  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  3283*,  32847,  August  10, 1990).5 

Section  1 ,  Covered  Transactions 

(A)  If  t  le  exemption  is  granted,  the 
restrictio  as  of  sections  406(a),  406(b)(1) 
and  (b)(2 1  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(i)(A)  through  (E)  of  the  Code 
shall  notiapply  to  the  in  kind 
contribution  of  certain  timber  rights  (the 
Timber  Rights),  under  two  timber 
purchasd  and  cutting  agreements  (the 
Timber  Mights  Agreements)  to  The 
United  SJates  Steel  Corporation  Plan  for 
Employee  Pension  Benefits  (Revision  of 
2003)  (thp  Plan)  by  the  United  Steel 

ion  (US  Steel),  the  Plan  sponsor 
:y  in  interest  with  respect  to 


Corpora 
and  a  p 
the  Plan 
(B)If 
restricti 


le  exemption  is  granted,  the 
IS  of  sections  406(a),  406(b)(1) 
and  (b)(2l  of  the  Act  and  the  sanctions 
resultingjfrom  the  application  of  section 
4975  of  tjie  Code,  by  reason  of  section 
4975(c)(l|)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  following 
ancillary  transactions  between  the  Plan 
and  U.S.  Steel  arising  from  certain  rights 
retained  )y  U.S.  Steel  related  to  the 
timberlai  id  (the  Property)  on  which  the 
Timber  F  ights  are  based: 

(1)  Th^  receipt  of  compensation  by 
the  Plan Jtom  U.S.  Steel  under  the 
Timber  Rights  Agreements  in  the  event 
that  eith*  (a)  U.S.  Steel  exercises  its 
right  to  etrly  termination  of  an 
Agreeme|it,  which  requires  a 
terminatibn  pajmient  to  the  Plan  at  a 
premiunJover  the  fair  market  value  of 
the  Timber  Rights  as  determined  by  a 
qualified,  independent  appraiser,  which 
has  been  selected  by  the  independent 
fiduciary  (the  Independent  Fiduciary); 
or  (b)  U.J .  Steel  owes  compensation  to 
the  Plan  or  mineral  activities  that 
interfere  vith  the  Plan's  use  of  the  land 
for  timbe  •  purposes. 

(2)  The  guarantee  by  U.S.  Steel  to 
make  the  Plan  whole  in  the  event  of  a 


5  For 
reference 
specified,  n 
of  the  Code. 


purdoses  of  this  proposed- exemption, 
tofTitle  I  of  the  Act,  unless  otherwise 
fer  also  to  the  corresponding  provisions 


detline  in  value  of  the  Timber  Rights 
after  five  years. 

(3)  Any  ongoing  obligation  incurred 
by  U.S.  Steel  to  maintain  the  Property 
in  a  fashion  that  does  not  unreasonably 
interfere  with  the  Plan's  use  thereof. 

(4)  The  indemnity  given  by  U.S.  Steel 
to  the  Plan  for  any  environmental 
claims  arising  out  of  activities  engaged 
in  prior  to  the  locution  and  closing  of 
the  proposed  Timber  Rights 
contribution. 

Section  n.  General  Conditions 

This  proposed  exemption  is 
conditioned  upon  adherence  to  the 
material  facts  and  representations 
described  herein  andjupon  satisfaction 
of  the  following  general  conditions: 

(a)  A  qualified  independent  fiduciary 
(the  Independent  Fiduciary)  acting  on 
behalf  of  the  Plan,  represents  the  Plan's 
interests_for  all  purposes  with  respect  to 
the  Timber  Rights  contribution,  and 
determines  prior  to  entering  into  any  of 
the  transactions  described  herein,  that 
each  such  transaction,  including  the 
Timber  Rights  contribution,  is  in  the 
interest  of  the  Plan. 

(b)  The  Independent  Fiduciary 
negotiates  and  approves  the  terms  of 
any  of  the  transactions  between  the  Plan 
and  U.S.  Steel  that  relate  to  the  Timber 
Rights. 

(c)  The  Independent  Fiduciary 
manages  the  holding,  disposition,  and 
assignment  of  the  Timber  Rights  and 
takes  whatever  actions  it  deems 
necessary  to  protect  the  rights  of  the 
Plans  with  respect  to  the  Timber  Rights. 

(d)  The  terms  of  any  transactions 
between  the  Plan  and  U.S.  Steel  are  no 
less  favorable  to  the  Plan  than  terms 
negotiated  at  arm's  length  imder  similar 
circumstances  between  unrelated  third 
parties. 

(e)  The  Independent  Fiduciary 
determines  the  fair  market  value  of  the 
Timber  Rights  contributed  to  the  Plan 
on  the  date  of  such  contribution.  In 
determining  the  fair  market  value  of  the 
Timber  Rights  Contribution,  the 
Independent  Fiduciary  obtains  an 
updated  appraisal  irom  a  qualified, 
independent  appraiser  selected  by  the 
Independent  Fiduciary,  and  ensvu^s  that 
the  appraisal  is  consistent  with  sound 
principles  of  valuation. 

(f)  Tne  fair  market  value  of  the  Timber 
Rights  does  not  exceed  5%  of  the  Plan's 
total  assets  at  the  time  of  such 
contribution. 

(g)  The  Plan  pays  no  fees  or  -  • 
commissions  in  connection  with  the 
Timber  Rights  contribution.  (This 
condition  does  not  preclude  the  Plan 
from  paying  the  Independent 
Fiduciary's  ongoing  management  fees 
once  the  contribution  has  been 
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approved  and  accepted.  It  also  does  not 
restrict  the  Plan  from  paying  the  due 
diligence  costs  connected  with  the 
acquisition  of  the  Property,  such  as  the 
expenses  for  a  title  search,  appraisal  and 
environmental  review.) 

(h)  Five  years  from  the  date  of  the 
Timber  Rights  contribution,  U.S.  Steel 
contributes,  to  the  Plan,  an  amount  in 
cash  calculated  as  follows: 

(1)  The  fair  market  value  of  the 
Timber  Rights  as  of  the  date  of  the 
contribution,  less 

(2)  The  sum  of  (i)  the  fair  market 
value  of  the  Timber  Rights  held  by  the 
Plan  as  of  the  date  five  years  from  the 
date  of  the  contribution,  as  determined 
by  a  qualified,  independent  appraiser, 
which  has  been  selected  by  the 
Independent  Fiduciary,  plus  (ii)  the  net 
cash  distributed  to  the  Plan  lLc  or  the 
Plan  relating  to  all  or  any  part  of  the 
Timber  Rights  (and/or  the  related 
timber)  prior  to  such  date;  provided, 
that  if  a  contribution  is  due  and  if,  for 
the  taxable  year  of  U.S.  Steel  in  which 
the  contribution  is  to  be  made,  such 
contribution  (i)  is  not  deductible  under 
section  404(a)(1)  of  the  Code  or  (ii) 
results  in  the  imposition  of  an  excise  tax 
under  section  4972  of  the  Code,  such 
contribution  will  not  be  made  until  the 
next  taxable  year  of  U.S.  Steel  for  which 
the  contribution  is  deductible  under 
section  404(a)(1)  of  the  Code  and  does 
not  result  in  an  excise  tax  under  section 
4972  of  the  Code. 

(i)  U.S.  Steel  indemnifies  the  Plan 
with  respect  to  all  liability  for 
hazardous  substances  released  on  the 
Property  prior  to  the  execution  and 
closing  of  the  Timber  Rights 
contribution. 

(j)  The  Plan  retains  the  right  to  sell  or 
assign,  in  whole  or  in  part,  any  of  its 
Timber  Rights  interests  to  any  third 
party  purchaser. 

Section  m.  Definitions 

(a)  The  term  "Independent  Fiduciary" 
means  a  fiduciary  who  is:  (1) 
independent  of  and  unrelated  to  U.S. 
Steel  or  its  affiliates,  and  (2)  appointed 
to  act  on  behalf  of  the  Plan  for  purposes 
related  to  (i)  the  in  kind  contribution  of 
the  Timber  Rights  by  U.S.  Steel  to  the 
Plan  and  (ii)  other  transactions  between 
the  Plan  and  U.S.  Steel  related  to  the 
Property  on  which  the  Timber  Rights 
are  based.  For  purposes  of  this  proposed 
exemption,  a  fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  U.S.  Steel  if:  {1}  Such 
fiduciary  directly  or  indirectly  controls, 
is  controlled  by  or  is  imder  common 
control  with  U.S.  Steel,  (2)  such 
fiduciary  directly  or  indirectly  receives 
any  compensation  or  other 
consideration  in  c6nnection  with  any 


transaction  described  in  this  proposed 
exemption;  except  that  an  Independent 
Fiduciary  may  receive  compensation  for 
acting  as  an  Independent  Fiduciary  from 
U.S.  Steel  in  connection  with  the 
transactions  contemplated  herein  if  the 
amount  or  payment  of  such 
compensation  is  not  contingent  upon  or 
in  any  way  affected  by  the  Independent 
Fiduciary's  ultimate  decision,  and  (3) 
the  annual  gross  revenue  received  by 
such  fiduciary,  diuing  any  year  of  its 
engagement,  from  U.S.  Steel  and  its 
affiliates  exceeds  5%  of  the  Independent 
Fiduciary's  annual  gross  revenue  from 
all  soiurces  for  its  prior  tax  year. 

(b)  The  term  "affiliate"  means: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  of  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

Summary  of  Facts  and  Representations 

1.  UCF  is  a  Pennsylvania  non-stock 
membership  corporation  created  in  1914 
to  manage  the  pension  plan  of  the 
United  States  Steel  Corporation 
(predecessor  to  the  current  U.S.  Steel) 
and  an  endowment  fund  created  by 
Andrew  Carnegie  for  the  benefit  of  the 
company's  employees.  Despite  its  name, 
UCF  is  not  itself  a  pension  fund  but 
rather  an  entity  that  manages  pension 
funds.  Its  principal  office  is  located  in 
New  York,  New  York.  UCF  currently 
serves  as  the  plan  administrator  and/or 
trustee  of  several  employee  benefit 
plans  sponsored  by  U.S.  Steel  and  by 
U.S.  Steel  affiliates,  as  well  as  certain 
former  affiliates  of  U.S.  Steel.  It  is 
registered  as  an  investment  adviser  with 
the  Secmities  and  Exchange 
Commission  under  the  Investment 
Advisers  Act  of  1940. 

As  a  non-stock  membership 
corporation,  UCF  has  no  shareholders, 
but  rather  is  governed  by  its  members 
(the  Members).  There  are  currently 
eleven  Members,  with  any  vacancy  in 
the  Membership  being  filled  by  the  vote 
of  the  majority  of  the  remaining 
Members.  The  Members  also  serve  as 
the  directors  of  UCF  and  manage  its 
affairs  in  that  capacity.  A  majority  of  the 
Members/directors  of  UCF  are 
employees  of  U.S.  Steel. 

As  of  December  31,  2002,  UCF 
managed  a  total  of  $8.5  billion  in  assets. 


The  majority  of  these  assets,  $7.2 
billion,  were  held  in  two  trusts  for 
pension  plans  for  the  employees  of  U.S. 
Steel  (a  union  plan  and  a  non-union 
plan),  which  are  in  the  process  of  being 
merged  into  a  single  plan,  the  Plan. 
Another  $465  million  in  assets  was 
managed  by  UCF  for  funds  used  to 
provide  retired  U.S.  Steel  employees 
with  welfare  benefits.  In  addition,  the 
category  of  investments  managed  by 
UCF  include  domestic  and  international 
equities,  fixed-income  securities,  real 
estate,  mortgage-backed  loans  and 
options.  UCF  makes  investments  in 
accordance  with  its  internal  investment 
policies,  gmdeiines  and  procedures. 

2.  U.S.  Steel  is  a  publicly-traded 
company  that  owns  and  operates  the 
former  steel  business  of  USX 
Corporation,  which  after  the  spin-off, 
effective  January  1,  2002,  is  now  known 
as  "Marathon  Oil  Corporation".  U.S. 
Steel  is  the  largest  integrated  steel 
producer  in  North  America,  and  through 
a  subsidiary,  the  largest  integrated  flat- 
rolled  producer  in  Central  Europe.  U.S. 
Steel's  domestic  operations,  which 
employ  over  20,000  people,  are  engaged 
in  the  production,  sale  and 
transportation  of  steel  mill  products, 
coke,  taconite  pellets  and  coal;  the 
management  of  mineral  resources;  real 
estate  development;  and  engineering 
and  consulting  services.  In  2002,  U.S. 
Steel  had  total  revenues  of  $7.1  billion. 

3.  U.S.  Steel  has  sponsored  and 
maintained  two  defined  benefit  plans 
for  its  employees  and  retirees.  In  this 
regard,  the  United  States  Steel 
Corporation  Plan  for  Employee  Pension 
Benefits  (Revision  of  1950)  covers 
employees  and  retirees  who  are  subject 
to  collective  bargaining  agreements, 
which  include  the  United  Steelworkers 
of  America,  as  well  as  a  limited  number 
of  other  groups  of  employees.  The 
United  States  Steel  Corporation  Plan  for 
Non-Union  Employee  Pension  Benefits 
(Revision  of  1998)  generally  covers 
management  and  other  non-union 
employees  and  retirees.  Effective  on  or 
before  November  30,  2003,  the  two 
plans  are  to  be  merged,  with  the 
surviving  plan  being  The  United  States 
Steel  Corporation  Plan  for  Employee 
Pension  Benefits  (Revision  of  2003).  As 
noted  above,  this  plan  is  referred  herein 
as  "the  Plan". 

As  of  December  31,  2002,  the 
combined  assets  for  the  two  plans 
totaled  $7,222  billion.  Also  as  of 
December  31,  2002,  the  plans  had 
approximately  120,500  participants  and 
beneficiaries,  including  actives,  retirees 
and  deferred  vesteds.  The  Applicant 
represents  that  the  plans  together  were 
slightly  overfunded,  with  a  funding 
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ratio  calculated  in  accordance  with  the 
Retirement  Protection  Act  of  106%. 

The  Applicant  further  represents  that 
preliminary  funding  valuations  indicate 
that  the  newly-merged  Plan  will  not 
require  contributions  for  the  2003  or 
2004  Plan  years.  U.S.  Steel  currently 
anticipates  annual  funding 
requirements,  broadly  estimated,  to  be 
approximately  $90  million  beginning  in 
2005.  The  actual  amount  will  depend 
upon  various  factors  such  as  futiire  asset 
performance,  the  level  of  interest  rates 
used  to  measure  ERISA  minimum 
funding  levels,  the  impacts  of  business 
acquisitions  or^ales,  union-negotiated 
changes  and  future  government 
regulation.  For  example,  the  Applicant 
states  that  the  obligation  could  be  much 
larger  if  the  securities  markets  continue 
to  show  negative  returns  and  the 
interest  rates  required  to  be  used  for 
funding  calculations  continue  to 
decrease. 

UCT  is  the  Named  Fiduciary  and  Plan 
Administrator  of  the  Plan.  It  also  will 
serve  as  trustee  of  the  Plan  (the  Trustee), 
with  responsibility  for  managing  its 
assets.  The  assets  of  the  Plan  are 
diversified  across  several  asset  classes. 
As  of  December  31,  2002,  the  overall 
allocation  of  the  $7.2  billion  in  assets  of 
the  two  plans  was  as  follows: 


Equities 

Rxed  Income 
Real  Estate  ... 
Cash  


63% 
31% 

6  2% 

-  4% 


*This  percentage  does  not  include  the 
Plan's  investnient  in  publicly-traded  real  estate 
investment  tnists  (REITs),  which  the  Plan 
classifies  as  equity  or  fixed  income  depending 
on  the  nature  of  ttie  interest  held.  Equity  inter- 
ests in  the  REITs  constitute  2.4%  of  the  Plan's 
assets,  and  fixed  income  interests  in  REITs 
constitute  2.7%. 

4.  In  1907,  U.S.  Steel's  predecessor 
acquired  approximately  a  quarter 
million  acres  of  timberland  when  it 
bought  Tennessee  Coal  and  Iron.  This 
land  is  generally  situated  around 
Birmingham,  Alabama.  Nearly  100,000 
acres  were  harvested  in  the  late  1980's 
and  early  1990's,  of  which 
approximately  30%  were  clearcut 
harvested  and  replanted  with  pine. 
These  areas  will  be  available  for  harvest 
again  approximately  25-30  years  after 
planting,  with  harvesting  to  begin 
within  the  next  ten  years.  Plantation 
thinning  has  begun  on  the  older  pine 
plantations,  a  process  in  which 
deformed  and  smaller  trees  are 
harvested,  leaving  the  more  valuable 
final  crop  trees  to  grow.  More  limited 
harvesting  has  occurred  over  the  last 
five  to  seven  years,  with  those  areas  also 
being  planted  with  pine. 
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U.S.  S  eel  currently  is  engaged  in  an 
effort  to  livest  itself  of  its  "non- 
strategic  '  assets.  I.e.,  those  not  related  to 
its  core  t  teel  business.  One  of  the  assets 
it  is  expi  cted  to  divest  is  the 
timberland.  However,  because  the 
timber  ia  still  in  the  early  stages  of 
growth,  jhe  market  price  U.S.  Steel 
would  obtain  in  a  sale  to  a  third  party 
would  be  relatively  low,  as  timber  assets 
are  assigned  low  values  in  early  growth 
years  an(  I  only  appreciate  significantly 
as  the  til  iber  matures  and  can  be 
harvestei  1. 

To  retj  in,  at  least  indirectly,  the 
benefit  of  the  future  appreciation  of 
these  asstets,  U.S.  Steel  would  like  to 
contribute  certain  rights  in  the  Property 
toward  tke  funding  of  its  employee 
benefit  plans.  U.S.  Steel  announced  this 
possibili  y  in  its  earnings  release  of 
January  ;  8,  2003,  in  describing  a  series 
of  busin(  ss  and  asset  dispositions  it  h^ 
under  copsideration,  and  in  its  Form 
10-K  anttual  report  for  the  2002  fiscal 
year  that  was  filed  with  the  Securities 
and  Excl  ange  Commission  in  March 
2003.  Af  er  considering  the  needs  and 
current  i:  ivestments  of  its  different 
plans,  U.  S.  Steel  decided  that  because  of 
the  mini  nimi  funding  requirements  for 
defined  1  enefit  plans,  the  recent 
increases  in  funding  liabilities  due  to 
falling  in  terest  rates,  the  recent  declines 
in  asset  1  svels  due  to  negative  stock 
market  p  jrformance,  and  the  need  for 
asset  divi  srsification,  the  Plan  is  in  the 
best  posi  ion  to  benefit  fi-om  receiving 
growing,  cutting  and  harvesting  rights  in 
the  timbt  r  assets. 

5.  Acc(  irdingly,  UCF  requests  an 
administ  -ative  exemption  fi-om  the 
Departm(  int  to  receive  the  contribution 
of  Timbe  •  Rights  on  behalf  of  the  Plan 
from  U.S  Steel  and  to  engage,  on  behalf 
of  the  Ph  n,  in  subsequent  transactions 
between  the  Plan  and  U.S.  Steel  (e.g., 
compensating  the  Plan  for  the  timber 
value  on  the  Property  in  the  event  that 
a  parcel  i  s  sold  for  development)  that 
may  aris*  from  the  retention  and 
exercise  ( >f  the  Timber  Rights.  Such 
transactit  ins  will  be  approved  and 
monitore  1  by  The  Campbell  Group 
(TCG),  th  3  Independent  Fiduciary  for 
the  Plan-  vith  respect  to  the  proposed 
transactions.  However,  U.S.  Steel  will 
remain  ii  control  of  the  imderlying 
Property  rom  which  the  Timber  Rights 
are  derivi  sd  and  will  make  decisions 
affecting  such  Property. 

The  PI)  in  will  pay  no  fees  or 
commiss  ons  in  connection  with  the 
Timber  R  ights  contribution.  Absent 
administ  ative  exemptive  relief  from  the 
Departmi  nt  or  a  statutory  exemption, 
such  in  k  nd  contribution  of  the  Timber 
Rights  in  lieu  of  cash  in  satisfaction  of 
U.S.  Stee  's  obligation  to  contribute  to 


the  Plan  would  constitute  a  prohibited 
transaction  in  violation  of  the  Act. 

6.  The  Property  on  which  the  Timber 
Rights  are  based  involves  approximately 
170,000  acres  of  land  situated  within  a 
35  mile  radius  south  and  west  of 
Birmingham,  Alabama.  Environmental 
reports  of  the  Property  have  revealed 
that  certain  areas  within  the  Property 
are  identified  as  being  likely  locations 
where  hazardous  substances  have  been 
released.  To  have  the  Plan  avoid 
potential  legal  liability  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  TCG  and  UCF  have 
requested  (and  U.S.  Steel  agreed)  to 
"carve  out"  or  otherwise  exclude  from 
the  Timber  Rightis  conveyance  those 
areas  which  would  present  a  higher  risk 
or  have  actual  evidence  of  hazardous 
substances.  Nevertheless,  because  large 
portions  of  the  subject  Property  present 
historical  environmental  concerns,  UCF 
and  the  Independent  Fiduciary  have 
determined  that  it  would  not  be  prudent 
for  the  Plcm  to  become  an  owner  of  the 
underlying  land  imder  CERCLA. 
Therefore,  to  minimize  the  Plan's  legal  - 
risk,  the  proposed  transactions  have 
been  specifically  structured  to  convey 
limited  timber  and  access  rights  only,  as 
opposed  to  a  perpetual  fee  simple 
interest  in  the  underljring  Property  as 
initially  contemplated.  As  a  further 
measiue  to  protect  the  Plan  from 
OKCLA  liability,  U.S.  Steel  proposes  to 
indemnify  the  Plan  with  respect  to  all 
liability  for  hazardous  substances 
released  on  the  Property  prior  to  the 
execution  and  closing  of  t^e 
contemplated  transactions.  However, 
U.S.  Steel  will  not  be  required  to 
indemnify  the  Plan  for  the  release  of 
hazardous  substances  due  to  the  Plan's 
gross  negligence  or  willful  misconduct 
in  its  timber  harvesting  activities.  Under 
the  Timber  Rights  Agreements,  the  Plan 
also  retains  the  right  to  sell  or  assign,  in 
whole  or  in  part,  its  interests  in  the 
Timber  Rights  to  a  bona  fide  third  party 
purchaser.  The  Plan  will  remain  liable 
and  responsible  for  the  sale  or 
assignment  to  U.S.  Steel,  unless  such 
sale  or  assignment  is  approved  by  U.S. 
Steel.  U.S.  Steel  vdll  not  unreasonably 
withhold  its  approval,  but  will 
condition  it  on  consideration  of  the 
technical  and  financial  capability  and 
integrity  of  the  proposed  successor  or 
assignee. 

7.  Of  the  170,000  acres  of  the  Property 
from  which  the  Timber  Rights  are 
derived,  135,000  of  those  acres  will  be 
covered  under  a  long-term  timber 
purchase  and  cutting  agreement  (the 
Timber  Agreement)  and  the  remaining 
35,000  acres  will  be  covered  imderthe 
U.S.  Steel  Agreement  (USS  Agreement). 
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The  Timber  Rights  Agreements  will 
provide  the  Plan  with  the  right  to  grow, 
cut  and  harvest  timber  from  the 
underlying  Property  for  99  years,  and 
will  include  a  compensation  formiila  in 
the  event  U.S.  Steel,  as  owner  of  the 
underlying  Property,  interferes  with  the 
Plan's  Timber  Rights.  Upon 
conmiencement  of  the  Timber  Rights 
Agreements,  title  to  the  timber  will  be 
held  by  a  limited  liability  corporation 
(the  Plan  LLC).  Such  company  through 
UCF,  as  Trustee.^will  be  100%  owned 
by  the  Plan. 

The  Timber  Agreement  will  convey  to 
the  Plan  all  rights  and  interests  to 
timber,  forest  products,  crops  and 
vegetation,  and  includes  the  right  to 
hunting,  fishing,  and  other  licensing 
activities  derived  from  the  Property.  The 
Timber  Agreement  is  for  a  term  of  99 
years,  with  U.S.  Steel,  as  the  owner  of 
the  Property,  having  a  right  of 
termination  at  the  end  of  year  50,  and 
again  at  the  end  of  year  75.^  Early 
termination  compensation  by  U.S.  Steel 
prior  to  the  50th  and  75th  year  will  be 
at  a  premium  of  the  then  fair  market 
value  of  the  remaining  term  of  the 
Timber  Agreement.  Such  premiiun  will 
be  115%  in  the  50th  year  and  107%  in 
the  75th  year.  After  year  50,  U.S.  Steel 
may  terminate  on  any  portion  of  the 
property  sold  to  a  bona  fide  thfrd  party 
purchaser  at  a  115%  premium  in  years 
50  through  74,  and  at  107%  in  years  75 
through  99. 

Throughout  the  99  year  term  of  the 
Timber  Agreement,  U.S.  Steel  will 
retain  the  right  to  terminate  the  Plan's 
Timber  Rights,  temporarily,  if  U.S. 
Steel's  use  of  such  timberland  is  for 
typical  mining  activities  or  lasts  less 
than  15  years,^  does  not  pose  a  risk  of 
contamination  or  nuisance,  and  U.S. 
Steel  restores  the  surface  land  to  its 
prior  condition  upon  cessation  of  the 
mining  activities.  The  Plan's 
compensation  for  said  temporary 
termination  will  be  the  fair  market 
rental  value  of  the  affected  timberland 
surface  plus  the  present  fair  market 


'  Although  initially,  the  Timber  Agreement  will 
be  with  U.S.  Steely  in  the  event  that  the  Property 
is  subsequently  conveyed  to  a  third  party 
purchaser,  then  the  third  party  purchaser  will 
succeed  to  the  rights  and  obligations  of  U.S.  Steel 
under  such  agreement. 

B  Section  12.2  of  the  Timber  Agreement  states  that 
the  following  types  of  existing  and  potential 
temporary  uses  by  U.S.  Steel  related  to  surface  or 
strip  mining^activities  would  cause  a  temporary 
termination  of  the  Timber  Rights  Agreements  in  less 
than  15  years:  Well  sites  for  oil  or  gas  or  salt  water 
disposal  wells,  roads,  pipelines,  power  lines, 
telephone  lines,  power  substations,  non-commercial 
tower  sites,  dehydration  facilities,  tank  batteries, 
transfer  and  pumping  stations,  conveyors, 
equipment  yards,  field  offices,  water  disposal 
ponds,  compressor  sites,  temporary  sale  stockpiles 
and  temporary  treatment  or  washing  facilities. 


value  of  the  affected  merchantable  and 
pre-merchantable  timber. 

The  remaining  35,000  acres  of  the 
Property  on  which  the  Plan's  Timber 
Rights  are  based  also  will  remain  imder 
U.S.  Steel's  ownership  and  governed 
imder  the  USS  Agreement  for  a  period 
of  99  years.  Under  the  USS  Agreement, 
this  acreage  will  be  subject  to  future 
commercial  development.  For  this 
reason,  U.S.  Steel  will  retain  the  right  to 
terminate  the  USS  Agreement  on  any 
portion  of  this  acreage  at  any  time. 
Should  U.S.  Steel  not  dispose  of  the 
Property  before  the  ciuxent  timber  is 
cut,  the  Plan  will  continue  to  replant 
and  U.S.  Steel  will  be  obligated  to  pay 
the  greater  of  (a)  The  fair  market  vdue 
of  such  Property,  as  determined  by  a 
qualified,  independent  appraiser  which 
has  been  selected  by  the  bidependent 
Fiduciary,  (based  upon  the  greater  of  the 
current  market  value  for  timber  or  the 
average  price  for  the  preceding  5  years) 
for  such  replanted  trees  or  (b)  the  Plan's 
capital  investment  for  the  timber  plus 
an  8%  per  annum,  compounded 
annually  from  the  later  of  the  date  of 
acquisition  or  the  date  of  planting  or 
establishment  of  the  timber  through  the 
date  of  termination. 

Throughout  the  99  year  term  of  the 
USS  Agreement,  U.S.  Steel  also  will 
retain  the  right  to  terminate  the  Plan's 
Timber  Rights,  temporarily,  if  U.S. 
Steel's  use  of  such  timberland  is  for 
typical  mining  activities  or  lasts  less 
than  15  years, ^  does  not  pose  a  risk  of 
contamination  or  nuisance,  and  U.S. 
Steel  restores  the  surface  land  to  its 
prior  condition  upon  cessation  of  the 
mining  activities.  The  Plan's 
compensation  for  such  temporary 
termination  will  be  the  fair  market 
rental  value  of  the  affected  timberland 
surface  plus  the  present  fair  market 
value  of  the  affected  merchantable  and 
pre-merchantable  timber. 

8.  To  protect  the  Plan  against 
economic  loss  related  to  the  acceptance 
and  holding  of  the  Timber  Rights,  U.S. 
Steel  has  agreed  to  make  the  Plan  whole 
for  any  economic  loss  sustained  from 
the  Timber  Rights  contribution:  This 
"make  whole"  contribution  will  apply 
to  the  first  five  years  of  the  Timber 
Agreements.  On  the  fifth  year,  U.S.  Steel 
will  contribute  to  the  Plan  the  value  of 
the  economic  losses  related  to  the 
Timber  Rights  contribution.  These 
losses  will  represent  an  amount  in  cash 
calculated  as  follows:  (a)  The  fair  market 
value  of  the  Timber  Rights  as  of  the  date 
of  the  contribution,  less  (b)  the  simi  of 
(i)  the  fair  market  value  of  the  Timber 
Rights  held  by  the  Plan  as  of  the  date 
five  years  from  the  date  of  the 


s/d. 


contribution,  as  determined  by  a 
qualified,  independent  appraiser,  which 
has  been  selected  by  the  Independent 
Fiduciary,  plus  (ii)  the  net  cash 
distributed  to  the  Plan  LLC  or  the  Plan 
related  to  all  or  any  part  of  the  Timber 
Rights  (and/or  the  related  timber)  prior 
to  such  date;  provided,  however,  that  if 
a  contribution  is  due  and  if,  for  the 
taxable  year  of  U.S.  Steel  in  which  such 
contribution  is  to  be  made,  such 
contribution  (i)  will  not  be  deductible 
under  section  404(a)(1)  of  the  Code  or 
(ii)  will  result  in  the  imposition  of  an 
excise  tax  under  section  4972  of  the 
Code,  such  contribution  will  not  be 
made  until  the  next  taxable  year  of  U.S. 
Steel  for  which  the  contribution  will  be 
deductible  under  section  404(a)(1)  of  the 
Code  and  will  not  result  in  an  excise  tax 
under  section  4972  of  the  Code. 

9.  Under  the  Timber  Rights 
Agreements,  the  Plan  will  pay  Alabama 
state  property  taxes  for  the  portion  of 
the  Property  attributable  to  the  Timber 
Rights.  However,  U.S.  Steel  and  its 
successors,  as  underlying  Property 
owners,  will  remain  liable  for  property 
taxes  attributable  to  the  underlying 
Property  and  the  minerals  derived 
therefrt>m.  According  to  existing 
Alabama  law,  property  taxes  are 
assessed  based  on  the  value  of  the 
property's  current  use,  as  opposed  to 
any  potential  use  for  the  property  that 
might  have  a  higher  value.  Because  the 
subject  property  will  be  used  for  timber 
growth,  its  value,  for  property  tax 
purposes,  wiU  be  based  on  the  value  of 
the  timber.  Therefore,  the  process  for 
determining  the  value  of  the  timber  will 
require  a  discounted  cash  flow  analysis 
that  will  consider  such  factory  as  the 
timber  inventory,  current  stiunpage 
prices,  and  planned  harvest,  to 
determine  the  Plan's  Alabama  property 
tax  assessment. 

10.  In  January  2003,  UCF  and  The 
Campbell  Group  (TCG)  of  Portland, 
Oregon,  which  will  serve  on  behalf  of 
the  Plan  as  the  Independent  Fiduciary 
with  respect  to  the  proposed 
transactions,  retained  tbe  services  of 
Larson  &  McGowin,  Inc.  (L&M),  a 
qualified,  independent  appraisal  firm 
based  in  Mobile,  Alabama  to  procure  a 
valuation  of  the  Timber  Rights, 
specifically  the  rights  of  the  Plan  to 
grow  and  harvest  timber  on  the  Property 
for  99  years  imder  the  terms  of  the 
Timber  Rights  Agreements.  L&M 
specializes  in  forest  timber  management 
and  related  consulting.  In  particidar, 
Messrs.  Robert  J.  Foster  and  L. 
Alexander  McCall,  who  are  principals 
with  L&M  conducted  the  appraisal 
along  with  Mr.  Edward  F.  Travis,  an 
independent  MAI  appraiser.  In  a  final 
appraisal  report  dated  September  2, 
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2003,  L&M  placed  the  fair  market  value 
of  the  Timber  Rights  at  $60  million. 
L&M  arrived  at  this  valuation  by 
utilizing  the  discounted  cash  flow 
analysis  in  the  Income  Approach  and 
will  update  such  valuation  on  the  date 
of  the  contribution.  Because  the  Plan 
had  total  assets  having  fair  market  value 
of  $7,222  billion  as  of  December  31, 
2002,  the  Timber  Rights  will  represent 
less  than  1%  of  the  Plan's  assets  at  the 
time  of  contribution. 

In  its  capacity  as  Independent 
Fiduciary,  TCG  represents  that  LAM  is 
qualified  to  serve  as  the  independent 
appraiser.  Specifically,  TCX5  states  that 
its  selection  of  L&M,  as  the  finalist  of 
three  other  independent  appraisal  firm 
candidates,  to  complete  ^e  appraisal  of 
the  Timber  Rights  was  based  on  a 
review  of  specific  methodologies  that 
were  used  in  developing  the  appraisal 
and  the  appropriateness  of  the 
methodologies  utilized.  TCG  also 
represents  that  sample  work  provided 
by  L&M  was  reviewed  as  part  of  the 
selection  process.  Thus,  TCG  concludes 
that  the  valuation  of  the  Timber  Rights 
is  appropriate.  Moreover.  TCG 
represents  that  on  the  day  of  the  Timber 
Rights  contribution,  it  will  obtain  an 
updated  appraisal  of  the  Timber  Rights 
from  L&M,  which  will  reflect  any 
changes  in  fair  market  value  relative  to 
the  September  2,  2003  valuation.  TCG 
states  that  L&M  will  utilize  the  same 
valuation  methodologies  to  update  the 
appraised  value  as  those  used  in  the 
initial  appraisal  report.  TCG  explains 
that  it  will  review  the  updated  appraisal 
report  and  the  resulting  appraised  value 
for  appropriateness  prior  to  the 
contribution. 

11.  U.S.  Steel  and  its  wholly  owned 
subsidiary,  U.S.  Steel  Mining  Co., 
currently  hold  most  of  the  mineral 
rights  appurtenant  to  the  Property, 
which  they  lease  or  operate  for  the 
production  of  coal  and  coal  seam  gas. 
However,  U.S.  Steel  and  U.S.  Steel 
Mining  Co.  are  currently  negotiating 
with  a  third  party  to  sell  the  mineral 
rights  with  respect  to  the  underlying 
land  under  the  terms  of  a  mineral  rights 
agreement  (the  Mineral  Rights 
Agreement).  To  ensure  that  the  Mineral 
Rights  Agreement  will  be  subject  and 
subordinate  to  the  terms  of  the  Timber 
Rights  Agreements.  U.S.  Steel  will  have 
the  Timber  Rights  Agreements  in  place 
before  the  Mineral  Rights  Agreement  is 
finalized. 

12.  Because  the  proposed  contribution 
to  the  Plan  of  the  Timber  Rights  will 
likely  occur  after  the  execution  of  the 
Mineral  Rights  Agreement,  U.S.  Steel 
LLC  (US  Steel  LLC)  will  hold  the 
Timber  Rights  until  the  Department 
grants  the  final  exemption,  at  which 
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point,  UfS.  Steel  LLC  will  transfer  the 
Timber  lUghts  and  its  obligations  to  the 
Plan.  The  Plan,  in  turn,  will  create*  the 
Plan  LLC  to  hold  and  exercise  the 
Timber  Jights  on  behalf  of  the  Plan.  The 
Plan  LLC  will  be  100%  owned  by  the 
Plan.  AsiTrustee,  UCF  will  oversee  the 
Plan  LLC's  management  and  operations. 

13.  Following  a  selection  process, 
UCF  determined  that  TCG  had  the  best 
overall  alulls  and  experience  to  act  as 
the  Ind^endent  Fiduciary  for  the 
proposes  transactions  and  to  serve  as 
manager!  of  the  Timber  Rights  after  the 
proposes  t  contribution  is  made.  As 
noted  in  Representation  5  above,  U.S. 
Steel  wi  1  remain  in  control  of  the 
underlyi  ig  Property  and  will  make 
decision  $  with  respect  to  such  Property. 

14.  TC  G  is  a  full-service  timberland 
investmi  nt  advisory  firm  founded  in 
1981.  Th  B  firm,  which  focuses 
exclusivi  (ly  on  acquiring,  managing  and 
dispiosin ;  of  timberland  properties,  is 
one  of  th  b  largest  timber  investment 
manager ;  in  the  world,  with  current 
assets  ui  der  management  that  exceed 
$1.5  bill  on.  Its  clients  include 
endowm  mts,  trusts,  public  and  private 
pension  iinds  and  individual  investors. 
For  a  ten  year  period  ending  in  1997, 
TCG  wai  associated  exclusively  with 
the  Handock  Timber  Resource  Group, 
handling  its  timber  management 
businessjin  the  western  United  States 
and  Canada. 

As  Independent  Fiduciary,  TCG 
represents  that  it  has  two  principal 
responsibilities.  First,  TCG  is 
responsi|)le  for  reviewing  the  terms  and 
conditions  imder  which  the 
contribution  of  the  Timber  Rights  will 
be  made  to  the  Plan,  providing  an 
opinion  en  whether  the  contribution  is 
in  the  interests  of  an  protective  of  the 
Plan  and  its  participants  and 
benefici^ies,  and,  if  warranted  on  the 
basis  of  9uch  opinion,  approving  the 
contribution  of  the  Timber  Rights.  As 
noted  pp  iviously  in  Representation  10, 
in  the  co  irse  of  its  review,  TCG  is  also 
required  to  give  due  consideration  to  the 
selection  of  the  independent  appraiser 
for  the  T  mber  Rights  and  the  fair 
market  v  due  of  such  Timber  Rights. 
Fiuthera  ore,  TCG  is  required  to  ensure 
that  the  j  roposed  contribution  complies 
with  the  bllowing  conditions: 

•  The  ndependent  Fiduciary,  acting 
on  behalf  of  the  Plan,  represents  the 
Plan's  interests  for  all  piuposes  with 
respect  ti  \  the  Timber  Rights 
contribul  ion,  and  determines  prior  to 
entering  nto  any  of  the  transactions 
describe<  herein,  that  each  such 
transacti  m,  including  the  Timber  Rights 
contribuf  on,  is  in  the  interest  of  the 
Plan. 


•  The  Indepoident  Fiduciary 
negotiates  and  approves  the  terms  of 
any  of  the  transactions  between  the  Plan 
and  U.S.  Steel  that  relate  to  the  Timber 
Rights. 

•  The  Independent  Fiduciary 
manages  the  holding,  disposition,  and 
assignment  of  the  Timber  Rights  and 
takes  whatevOT  actions  it  deems 
necessary  to  protect  the  rightsof  the 
Plans  with  respect  to  the  Timber  Rights. 

•  The  terms  of  any  transactions 
between  the  Plan  and  U.S.  Steel  are  no 
less  favorable  to  the  Plan  than  terms 
negotiated  at~arm's  length  under  similar 
circimistances  between  imrelated  third 
parties. 

•  The  Independent  Fiduciary 
determines  the  fair  market  value  of  the 
Timber  Rights  contributed  to  the  Plan 
on  the  date  of  such  contribution.  In 
determining  the  fair  market  value  of  the 
Timber  Rights  Contribution,  the 
Independent  Fiduciary  obtains  an 
updated  appraisal  from  a  qualified, 
independent  appraiser  selected  by  the 
Independent  Fiduciary,  and  ensures  that 
the  appraisal  is  consistent  with  sound 
principles  of  valuation. 

•  The  fair  market  value  of  the  Timber 
Rights  does  not  exceed  5%  of  the  Plan's 
total  assets  at  the  time  of  such 
contribution. 

•  The  Plan  pays  no  fees  or 
commissions  in  connection  with  the 
Timber  Rights  contribution.  (This 
condition  does  not  preclude  the  Plan 
from  pajdng  the  Independent 
Fiduciary's  ongoing  management  fees 
once  the  contribution  has  been 
approved  and  accepted.  It  also  does  not 
restrict  the  Plan  from  paying  the  due 
diligence  costs  connected  with  the 
acquisition  of  the  Property,  such  as  the 
expenses  for  a  title  search,  appraisal  and 
environmental  review.) 

•  Five  years  firom  the  date  of  the 
Timber  Rights  contribution,  U.S.  Steel 
contributes,  to  the  Plan,  an  amount  in 
cash  calculated  as  follows:  (1)  The  fair 
market  value  of  the  Timber  Rights  as  of 
the  date  of  the  contribution,  as 
determined  by  a  qualified,  independent 
appraiser,  less  (2)  The  sum  of  (i)  the  fair 
market  value  of  the  Timber  Rights  held 
by  the  Plan  as  of  the  date  five  years  from 
the  date  of  the  contribution,  as 
determined  by  a  qualified,  independent 
appraiser,  wMch  has  been  selected  by 
the  Independent  Fiduciary,  plus  (ii)  the 
net  cash  distributed  to  the  Plan  IXC  or 
the  Plan  relating  to  all  or  any  part  of  the 
TimbOT  Rights  (and/or  the  related 
timber)  prior  to  such  date;  provided, 
that  if  a  contribution  is  due  and  if,  for 
the  taxable  year  of  U.S.  Steel  in  which 
the  contribution  is  to  be  made,  such 
contribution  (i)  is  not  deductible  \mder 
section  404(a)(1)  of  the  Code  or  (ii) 
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results  in  the  imposition  of  an  excise  tax 
under  section  4972  of  the  Code,  such 
contribution  will  not  be  made  imtil  the 
next  taxable  year  of  U.S.  Steel  for  which 
the  contribution  is  deductible  imder 
section  404(a)(1)  of  the  Code  and  does 
not  result  in  an  excise  tax  under  section 
4972  of  the  Code. 

•  US  Steel  indemnifies  the  Plan  with 
respect  to  all  liability  for  hazardous 
substances  released  on  the  Property 
prior  to  the  execution  and  closing  of  the 
Timber  Rights  contribution. 

•  The  Plan  retains  the  right  to  sell  or 
assign,  in  whole  or  in  part,  any  of  its 
Timber  Rights  interests  to  any  third 
party  purchaser. 

Second,  following  the  completion  of 
the  Timber  Rights  contribution,  TCG 
will  be  authorized  to  exercise  all  of  the 
rights  and  responsibilities  otherwise 
exercisable  by  the  Plan  in  connection 
with  any  subsequent  transactional 
dealings  with  U.S.  Steel,  regarding  the 
Timber  Rights  under  the  Timber  Rights 
Agreements,  or  as  may  be  required 
pursuant  to  the  terms  of  this  exemption. 
These  rights  and  responsibilities  and  the 
transactions  to  which  they  pertain 
include  the  following: 

•  Determining  that  the  Plan  receives 
the  compensation  due  to  it  imder  the 
Timber  Rights  Agreements  in  the  event 
that  either  (1)  U.S.  Steel  exercises  its 
right  to  early  termination  of  an 
Agreement,  which  requires  a 
termination  payment  to  the  Plan  at  a 
premium  over  the  fair  market  value  of 
the  Timber  Rights,  as  determined  by  a 
qualified,  independent  appraiser,  which 
has  been  selected  by  the  Independent 
Fiduciary;  or  (2)  U.S.  Steel  owes 
compensation  to  the  Plan  for  mineral 
activities  that  interfere  with  the  Plan's 
use  of  the  land  for  timber  purposes. 

•  Overseeing  and  enforcing  the 
requirements  of  the  exemption  for  a 
"make-whole"  contribution  that  may  be 
required  in  the  event  of  a  decline  in 
value  of  the  Timber  Rights  after  five 
years. 

•  Enforcing  U.S.  Steel's  ongoing 
obligations  to  maintain  the  Property  in 
a  fashion  that  does  not  tmreasonably 
interfere  with  the  Plan's  use  thereof. 

•  Enforcing  the  Plan's 
indemnification  rights  against  U.S.  Steel 
for  any  environmental  claims  that  may 
arise. 

In  its  Management  Agreement  with 
UCF,  TCG  represents  to  UCF  that  (a)  it 
is  independent  of,  and  imrelated  to,  U.S. 
Steel  and  its  affiliates;  (b)  to  the  extent 
it  provides  services  to  U.S.  Steel,  its 
affiliates  or  its  retirement  plans  during 
the  term  of  its  Management  Agreement 
with  the  Plan,  TCG's  annual  gross 
revenues  for  such  services  will  be  less 
than  5%  of  its  total  aimual  gross 


revenues;  and  (c)  it  has  experience  with 
the  type  of  transactions  for  which  it  is 
acting  as  an  Independent  Fiduciary,  and 
acknowledges  and  accepts  it  is  acting  as 
an  ERISA  fiduciary  with  an 
understanding  of  its  duties,  liabilities, 
and  responsibilities  under  that  statute. 

15.  As  Independent  Fiduciary,  TCG 
duties  will  encompass,  but  are  not 
limited  to  rendering  investment 
management  and  advisory  services, 
such  as  buy-hold-sell  analysis; 
coordinating  appraisals;  providing  long- 
term  management  planning; 
determining  investment  strategies; 
performing  price  forecasting;  managing 
regulatory  changes  and  impact  on 
operations;  management-level  services 
such  as  financial  accounting,  budgeting, 
reporting,  audit  supervision, 
performance  measurement,  any 
acquisition  and  disposition  of  services; 
and  determining  whether  it  is 
appropriate  to  sell  or  assign,  in  whole  or 
in  part,  the  Plan's  interests  in  the 
Timber  Rights. 

UCF  willoversee  TCG's  Property 
management.  TCG  will  establish  an 
aimual  management  plan  and  budget  for 
the  Property  each  year  that  will  be 
reviewed  and  approved  by  UCF.  It  will 
include  a  harvest  plan,  timber  sale  plan, 
capital  expenditure  plan,  silvicidture 
plan  (with,  recommendations  regarding 
such  activities  as  site  preparation, 
planting,  fertilization,  thinning  and 
application  of  herbicides,  stxmipage 
management),  and  budget  (by  calendar 
year)  for  the  Property.  TCG  will  be  able 
to  make  expenditures  in  accordance 
with  the  approved  annual  budget,  and 
within  10%  of  any  budgeted  line  item, 
without  further  approval  by  UCF,  as 
well  as  to  make  extra-budgetary 
expenditures  without  priat  approval  as 
are  required  to  protect  the  Property  in 
case  of  emergencies.  TCG  will  inform 
UCF  promptly  of  any  variance  from  a 
budgeted  line  item,  and  will  (subject  to 
the  exception  for  emergencies)  obtain 
UCF's  approval  before  expending  or 
failing  to  expend  funds  at  variance  with 
the  limits  in  the  management  plan.  UCF 
may  modify  the  management  plan  and 
annual  budget  at  any  time  on  a 
prospective  basis.  TCG  also  will  prepare 
a  strategic  plan,  setting  forth  the  overall 
objectives  and  strategies  for  the 
Property,  and  a  five  year  operating  plan 
to  support  the  strategic  plan  that 
contains  projections  widi  respect  to 
silviculture  and  harvesting,  which  will 
be  updated  at  least  annually.  TCG  will 
report  all  events  that,  in  its  judgment, 
make  it  impracticable  to  follow  the 
annual  or  five-year  operating  plan  and 
will  recommend  appropriate 
modifications.  Among  its  duties  as 
Property  manager,  TCG  will  also  be 


responsible  for  both  the  on-site  and 
management  level  forest  operations. 
Services  in  this  category  will  include 
long-  and  short-term  harvesting 
planning;  obtaining  all  necessary 
permits  and  federal,  state,  and  local  tax 
filings;  managing  log  sale  contracts  and 
road  planning;  overseeing 
subcontractors,  including  log- 
harvesting,  road  construction  and 
maintenance;  managing  timber 
inventory  and  land  records;  managing 
risk,  sucb  as  fire  prevention  plaiming; 
and  procuring  geographical  information 
systems  and  mapping. 

16.  TCG  represents  that  the  Property 
is  expected  to  generate  a  positive  cash 
flow  diuing  the  early  years  of  the 
Timber  Rights  contribution.  The  source 
of  this  income  is  from  an  expected,  but 
small  scale  timber  harvest  and  bom  the 
sale  of  himting  and  recreation  leases, 
which  will  be  managed  by  TCG.  In 
addition  to  the  timber  being  in  the  early 
stages  of  growrth,  TCG  believes  that  the 
Property  will  benefit  from  silvicidture 
programs  to  improve  its  long-term 
value,  and  thereby  enhance  the  overall 
economic  benefit  to  the  Plan  of  the 
timber  contribution.  TCG  will  run 
models  on  possible  expenditures  for 
silvicultural  programs  that  it  will  then 
describe  in  its  proposed  management  '- 
plan  for  the  Property,  which  will  be 
reviewed  and  approved  by  UCF  before 
any  funds  are  spent. 

17.  TCG  will  receive  the  following 
fees '°  fit)m  UCF  for  its  services  to  the 
Plan: 

•  Investment  Management  and 
Advisory  Senice  Fees,  which  are 
initially  determined  as  a  percentage  of 
the  initial  asset  value  (as  determined  by 
an  independent  appraisal)  and  are 
thereafter  adjusted  annually  based  on 
the  Consumer  Price  Index  for  all  luban 
consumers.  The  value  of  the  basis  will 
be  decreased  by  UCF  to  reflect  land 
sales  (including  any  acres  that  U.S.  Steel 
-has  exercised  its  right  to  terminate 
imder  either  the  Timber  Agreement  or 
the  USS  Agreement). 

•  Asset  hdanagement  Service  Fees, 
which  will  consist  of  a  flat  rate  per  acre 
for  total  acres  managed,  and  a 
percentage  of  net  stumpage  and  net  log 
sales  provided  for  in  the  annual  budget 
that  is  approved  by  UCF.  Such  fees  will 
also  include  a  percentage  of  ancillary 
revenue,  such  as  hunting  rights  income, 
subject  to  the  approved  annual  budget. 


>°The  Applicant  states  that  the  fees  will  represent 
reasonable  compensation  and  will  be  statutorily 
exempt  under  section  40e(b)(2)  of  the  Act. 
However,  the  Department  expresses  no  opinion 
herein  on  whether  such  fees  will  satisfy  the  terms 
and  conditions  of  section  408(b)(2)  of  the  Act 
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•  Incentive  Fee  (the  Incentive  Fee),^^ 
which  will  be  based  on  whether  the 
return  on  the  amount  the  Plan  has 
invested  in  the  timber  assets,  as 
determined  by  the  cash  distributions  to 
the  Plan  and  the  current  appraised  value 
of  the  timber  assets,  exceeds  a  "hurdle 
rate."  The  Incentive  Fee  will  be 
calculated  to  include  both  realized  and 
unrealized  gains  and  losses.  It  will  be  a 
"rolling"  fee,  inasmuch  as  performance 
will  be  measured  based  on  cumulative 
performance  over  the  life  of  TCG's 
Management  Agreement,  rather  than 
over  a  discrete  period.  The  Incentive 
Fee  will  consist  of  three  components — 
a  fixed  hurdle  rate,  cash  distributions, 
and  the  appraised  value  of  the  timber 
assets  wiUi  respect  to  the  Plan's  Timber 
Rights.  The  hurdle  rate  will  be  a 
percentage  fixed  in  the  TCG  service 
contract.  The  Incentive  Fee  will  reflect 
20%  of  the  cumulative  performance 
exceeding  the  hurdle  rate,  with,  the  Plan 
retaining  80%.  Such  percentage  has 
been  approved  and  set  by  UCF,  the  Plan 
fiduciary  independent  of  TCG,  and  it  is 
not  subject  to  TCG's  discretion.  The 
cash  distributions  to  the  Plan  will  be  the 
.  actual  outflow  net  after  expenses  of 
payments  made  to  the  Plan  out  of  the 
timber  assets  and  any  miscellaneous 
income  expected  to  be  generated  by  the 
Timber  Rights,  such  as  those  derived 
from  hunting,  fishing  and  other  - 
licensing  activities,  reducing  the  value 
of  the  timber  assets  being  managed. 
Thus,  the  Incentive  Fee  will  not  include 
amounts  reinvested  in  the  timber  assets 
nor  expenses  paid  with  respect  to  those 
assets,  which  would  be  reflected  instead 
in  the  appraised  value.  The  appraised 
value  of  the  timber  assets  will  be 
determined  by  a  qualified,  independent 
appraiser,  using  standard  methods  for 
valuing  timber.  The  timber  appraiser 
will  be  selected  by  UCF.  TCG  will  not 
have  any  discretion  over  the 
determination  of  the  appraised  asset 
value  component  of  its  fee  calculation. 
The  Incentive  Fee  will  be  calculated 
every  three  years  and  paid  at  three-year 
intervals,  subject  to  withholding  50%  of 
the  accrued  performance  fee  until  final 


"  The  Applicant  represents  that  the  Incentiye  Fee 
payable  to  TCG  will  meet  the  criteda  in  the 
Department's  advisory  opinions  on  performance 
fees  (see  Advisory  Opinions  8&-20A,  86-21  A,  and 
89-28A).  However,  the  Department  is  providing  no 
opinion  in  this  proposed  exemption  on  whether  the 
Incentive  Fee  payable  to  TCG  by  the  Plan  is  or  will 
be  consistent  with  the  fiduciary  responsibilities 
contained  in  Part  4  of  Title  I  of  the  Act.  In  this 
regard,  theltepartment  notes  that  section  404(a)(1) 
of  the  Act  requires,  among  other  things,  that  the 
plan  fiduciary  act  prudently  and  solely  in  the 
interest  of  the  plan  and  its  participants  and 
beneficiaries  when  making  investment  decisions  on 
behalf  of  a  plan. 
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dispositi  in  to  avoid  any  overpayment  in 
any  parti  cular  period. 

Duties  oj  the  Independent  Fiduciary 

The  D«  partment  notes  that  the 
appointnlent  of  an  independent 
fiduciary  to  represent  the  interests  of  the 
Plan  wiU  i  respect  to  the  proposed 
transacti(  >ns  tfiat  are  the  subject  of  the 
exemptic  n  request  is  a  materia^  factor  in 
its  deten  lination  to  propose  exemptive 
relief.  Th  b  Department  believes  that  it 
would  bt  helpful  to  provide  general 
informat:  on  regarding  its  views  on  the 
responsil  ilities  of  an  independent 
fiduciary  in  connection  with  the  in  kind 
contribut  on  of  property  to  an  employee 
benefit  p  an.  As  noted  in  the 
Departm(  nt's  Interpretive  Bulletin,  29 
CFR  250<  .94-3(d)  (59  PR  66736, 
Decembe  ■  28, 1994),  apart  from 
considers  tion  of  the  prohibited 
transactii  n  provisions,  plan  fiduciaries 
must  determine  that  acceptance  of  an  in 
kind  confribution  is  consistent  with  the 
general  si  andards  of  fiduciary  conduct 
under  thg  Act.  It  is  the  view  of  the 
Departm^t  that  acceptance  of  an  in 
kind  conlkibution  is  a  fiduciary  action 
subject  td  section  404  of  the  Act.  In  this 
regard,  sition  404(a)(1)(A)  and  (B)  of 
the  Act  requires  that  fiduciaries 
discharge  their  duties  to  a  plan  solely  in 
the  intere  sts  of  the  participants  and 
beneficial  ies,  for  the  exclusive  purpose 
of  provid  ng  benefits  to  participants  and 
beneficial  ies  and  defraying  reasonable 
administ  ative  expenses,  and  with  the 
care,  skill ,  prudence,  and  diligence 
imder  the  circumstances  then  prevailing 
that  a  pru  dent  person  acting  in  a  like 
capacity  Slid  familiar  with  such  matters 
would  usi  5  in  the  conduct  of  an 
enterpris<  of  a  like  character  and  with 
like  aimsj  In  addition,  section 
404(a)(1)(C)  requires  that  fiduciaries 
diversify  )lan  investments  so  as  to 
minimize  the  risk  of  large  losses,  unless 
imder  the  circumstances  it  is  clearly 
prudent  not  to  do  so.  Accordingly,  the 
fiduciarieJB  of  a  plan  must  act 
"prudent  y,"  "solely  in  the  interest"  of 
the  plan's  participants  and  beneficiaries, 
and  with  i  view  to  the  need  to  diversify 
plan  assei  s  when  deciding  whether  to 
accept  an  in  kind  contribution.  If 
accepting  an  in  kind  contribution  is  not 
"prudent,"  not  "solely  in  the  interest" 
of  the  par  icipants  and  beneficiaries  of 
the  plan,  >  )r  would  result  in  an  improper 
lack  of  di'  ersification  of  plan  assets,  the 
responsifa  e  fiduciaAes  of  the  plan 
would  be  liable  for  any  losses  resulting 
from  such 


a  breach  of  fiduciary 
responsib  lity,  even  if  a  contribution  in 
kind  does  not  constitute  a  prohibited 
transactia  a  under  section  406  of  the  Act. 

18.  In  SI  immary,  the  Applicant 
represent  that  the  proposed 


transactions  will  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  because: 

(a)  The  Independent  Fiduciary,  acting 
on  behalf  of  the  Plan,  will  represent  the 
Plan's  interests  for  all  purposes  with 
respect  to  the  Timber  Rights 
contribution,  and  will  determine  prior 
to  entering  into  any  of  the  transactions 
described  herein,  that  each  such 
transaction,  including  the  Timber  Rights 
contribution,  is  in  the  interest  of  the 
Plan; 

(b)  The  Independent  Fiduciary  will 
negotiate  and  approve  the  terms  of  any 
of  the  transactions  between  the  Plan  and 
U.S.  Steel  that  relate  to  the  Timber 
Rights; 

(c)  "The  Independent  Fiduciary  will 
manage  the  holding,  disposition,  and 
assignment  of  the  "Timber  Rights  and 
take  whatever  actions  it  deems 
necessary  to  protect  the  rights  of  the 
Plan  with  respect  to  the  Timber  Rights; 

(d)  The  terms  of  any  transactions 
between  the  Plan  and  U.S.  Steel  will  be 
no  less  favorable  to  the  Plan  than  terms 
negotiated  at  arm's  length  under  similar 
circumstances  between  unrelated  third 
parties; 

(e)  The  Independent  Fiduciary  will 
determine  the  fair  market  value  of  the 
Timber  Rights  contributed  to  the  Plan  as 
of  the  date  of  sudi  contribution.  In 
determining  the  fair  market  value  of  the 
Timber  Rights  Contribution,  the 
Independent  Fiduciary  will  obtain  an 
appraisal  fitjm  a  qualified,  independent 
appraiser  selected  by  the  Independent 
Fiduciary,  and  will  ensure  that  the 
appraisal  is  consistent  with  sound 
principles  of  valuation; 

(f)  Tne  fair  market  value  of  the  Timber 
Rights  will  not  exceed  5%  of  the  Plan's 
total  assets  at  the  time  of  such 
contribution. 

(g)  In  general,  the  Plan  will  pay  no 
fees  or  commissions  in  cormection  with 
the  Timber  Rights  contribution. 

(h)  Five  years  bom  the  date  of  the 
Timber  Rights  contribution,  U.S.  Steel 
will  contribute,  to  the  Plan,  an  amoiint 
in  cash  calculated  to  make  the  Plan 
"whole." 

(i)  U.S.  Steel  will  indemnify  the  Plan 
with  respect  to  all  liability  for 
hazardous  substances  released  on  the 
Property  prior  to  the  execution  and 
closing  of  the  Timber  Rights 
contribution. 

(j)  The  Plan  will  retain  the  right  to 
sell,  in  whole  or  in  part,  any  of  its 
Timber  Rights'  interests  to  any  third 
party  piuchaser. 

Notice  to  Interested  Persons 

Notice  of  proposed  exemption  will  be 
provided  to  all  interested  persons  by 
first  class  mail  within  4  days  of 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14,  2003 /Notices 


64657 


publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of 
I}endency  of  the  exemption  as  published 
in  the  Federal  Register  and  a 
supplemental  statement,  as  required 
piu^uant  to  29  CFR  2570.43(b)(2),  which 
will  inform  interested  persons  of  their 
right  to  comment  on  the  proposed 
exemption  and/or  to  request  a  hearing. 
Comments  and  hearing  requests  are  due 
within  34  days  of  the  date  of  publication 
of  the  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Silvia  M.  Quezada  of  the  Department, 
telephone  number  (202)  693-8553.  (This 
is  not  a  toll-free  number.) 

General  Infcmnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  tile  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  afiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiuthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 


application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  10th  day  of 
November.  2003. 

Ivan  Strasfeid, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  03-28546  Filed  11-13-03;  8:45  am] 
nUING  CODE  4510-29-P 

DEPARTMENT  OF  LABOR 

Employee  BeneffHs  Security 
Administration 

Prohibited  Transaction  Exemption 
2003-32;  [Exemption  Application  No. 
D-11067]  et  al.;  Grant  of  IndivMual 
Exemptions;  Sorensan  Broadcasting 
Employee  Stock  Ownership  Plan  and 
Trust,  et  al 

AGENCY:  Employee  Benefits  Security 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  docimient  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  hitemal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
siunmary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  eff'ective  December  31, 1978, 


section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treastuy  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847.  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Soienaon  Broadcasting  Emplojree  Stock 
Owmership  Plan  and  Trust  (the  Plan); 
Located  in  Sioux  Falls,  SD 

(Prohibited  Transaction  Exemption  2003-32; 
Exemption  Application  No.  D-11067] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,^  shall  not  apply  to  (1)  the  sale 
(the  Sale)  by  the  Plan  to  Sorenson 
Broadcasting  Corporation  (the 
Employer),  a  party  in  ixiterest  with 
respect  to  the  Plan,  of  930  shares  of 
common  stock  (the  Conunon  Stock)  of 
the  Employer;  and  (2)  the  extension  of 
credit  by  the  Plan  to  the  Employer 
under  the  terms  of  a  subsequent 
adjustment  to  the  Sale  price  (the  True- 
up)  in  connection  with  the  Sale. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  Sale  occurs  in  the  foUowing 
manner: 

(1)  The  Employer  pays  the  Plan  the 
fair  market  value  of  the  Common  Stock 
as  of  December  31,  2002,  as  determined 
by  a  qualified,  independent  appraiser, 
pilus  certain  positive  adjustments 
indicated  in  an  addendum  to  a  purchase 
agreement  dated  May  26,  2000; 

(2)  The  fair  market  value  of  the 
Conmion  Stock  as  of  the  transaction 
date  (the  Closing  Value)  is  determined 
no  later  than  two  months  after  the 
transaction  date; 

(3)  As  additional  consideration,  the 
Plan  receives  the  difference  between  the 


'  For  purposes  of  this  exemption,  references  to 
provisions  of  Title  1  of  the  Act,  unless  otherwise 
specified,  refei  also  to  corresponding  provisions  of 
the  Code. 
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Closing  Value  and  the  amount  paid  for 
the  Common  Stock  on  the  transaction 
date  (i.e.,  the  True-up),  plus  interest 
based  on  the  New  York  prime  market 
rate,  effective  on  the  transaction  date 
until  the  date  of  the  True  Up;  and 

(4)  As  collateral  for  the  True-up,  Mr. 
Dean  Sorenson,  the  principal 
shareholder  of  the  Employer,  deposits 
$^100,000  in  cash  in  an  escrow  account 
ior  the  benefit  of  the  Plan  to  ensiu-e  that 
the  Employer  honors  its  obligation^ 
under  the  True-up. 

(b)  The  Plan  does  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  Sale. 

(c)  The  transactions  are  approved  by 
an  independent  fiduciary,  who  will 
monitor  such  transactions  on  behalf  of 
the  Plan. 

(d)  The  Plan's  trustees  determine  that 
the  Sale  and  True-up  are  appropriate 
transactions  for  the  Plan  and  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficimes. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  5,  2003  at  68  FR  52791. 
FOn  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
-  a  toll-free  number.) 

Liberty  Media  40l(k)  Savings  Plan  (the 
Plan);  Located  in  Englewood,  Colorado 

(Prohibited  Transaction  Exemption  No. 
2003-33;  Application  No.  D-11170] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  November  25,  2002,  to  (1)  the 
acquisition  of  certain  stock  rights  (the 
Ri^ts)  by  the  Plan  in  connection  with 
a  Rights  offering  by  Liberty  Media 
Corporation  (LMC),  a  party  in  interest 
with  respect  to  the  Plan;  (2)  the  holding 
of  the  Rights  by  the  Plan  diuing  the 
subscription  period  of  the  offering;  and 
(3)  the  exercise  of  the  Rights  by  the 
Plan.  This  exemption  is  conditioned 
upon  the  adherence  to  the  material  facts 
and  representations  described  herein 
and  upon  the  satisfaction  of  the 
following  requirements: 

(a)  The  Rignts  were  acquired  pursuant 
to  Plan  provisions  for  individudly- 
directed  investment  of  such  accounts; 

(b)  The  Plan's  receipt  of  the  Rights 
occurred  in  connection  with  the  Rights 
offering  made  available  to  all 
shareholders  of  common  stock  of  LMC; 


(c)  All 
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.  .      I  lecisions  regarding  the  holding 
and  dispc  isition  of  the  Rights  by  the  Plan 
were  mat  e,  in  accordance  with  the  Plan 
provisions  for  individually-directed 
investment  of  participant  accoimts,  by 
the  indiv  dual  Plan  participants  whose 
accoimts  in  the  Plan  received  the  Rights 
in  connec  tion  with  the  offering; 

(d)  The  Plan's  acquisition  of  the 
Rights  re!  ulted  from  aii  independent  act 
of  LMC  ai  a  corporate  entity,  and  all 
holders  of  the  Rights,  including  the 
Plan,  were  treated  in  the  same  manner 
with  resp  jct  to  the  acquisition;  and 

(e)  The  Plan  received  the  same 
proportio  aate  number  of  the  Rights  as 
other  owi  lers  of  Liberty  Media  Series  A 
and  Serie  i  B  common  stock  (the  Stock). 

For  a  m  ore  complete  statement  of  the 
facts  and  representations  supporting  the 
Departmait's  decision  to  grant  this 
exemptio  i,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
August  1!  ,  2003  at  68  FR  49302. 

FOR  FURTI  ER  INFORMATION  CONTACT: 

Khalif  Foi  d  of  the  Department, 
telephone  (202)  693-8540  (this  is  not  a 
toll-free  number). 


.  Grona  IRA  (the  IRA); 
San  Antonio,  Texas 

Transaction  Exemption  2003-34; 
No.  D-111921 


Hayden  & 
Located  i  i 

fProhibitec 
Applicatio  i 

Exemptio  i 

The  San  ctions  resulting  from  the 
applicaticjn  of  section  4975  of  the  Code, 
by  reasonjof  section  4975(c)(1)(A) 
through  (1)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  certain 
unimprovfed  land  (the  Property)  by  the 
IRA  to  MA  Grona's  children  (the 
Children)!  disqualified  persons  with 
respect  topthe  IRA;^  provided  that  the 
following  conditions  are  met: 

(a)  the  sple  is  a  one-time  cash 
transactic 

(b)  the  tlA  receives  the  current  fair 
market  value  for  the  Property,  as 
established  at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser;  and 

(c)  the  ipA  pays  no  commissions  or 
other  expenses  associated  with  the  sale. 

For  a  mpre  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
Septembe  ■  5,  2003  at  68  FR  52795. 
FOR  FURT>  ER  INFORMATION  CONTACT: 
Ekaterina  \.  Uzlyan  of  the  Department 
at  (202)  6^3-8540.  (This  is  not  a  toll-free 
number.) 


'Pursuant  to  CFR  2510.3-2(d).  there  is  no 
iurisdiction  i  nth  respect  to  the  IRA  under  Title  I  of 
the  Act.  HoM  ever,  there  is  jurisdiction  under  Title 
n  of  the  Act,  pursuant  to  section  4975  of  the  Code. 


Newspaper  Agency  Corporation; 
Pension  Trust  (the  Plan);  Located  in 
Salt  Lake  aty,  Utah 

(Prohibited  Transaction  Exemption  2003-35; 
Application  No.  I>-11194] 


Exemption 

I.  Transactions 

The  restrictions  of  sections 
406(a)(l)(A)-(D),  406(b)(1).  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code  ^ 
shall  not  apply  to:  (1)  The  leasing  of 
certain  improved  real  property  (the 
Property)  by  the  Plan  to  the  Newspaper 
Agency  Corporation  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan,  pursuant  to  the  terms  of  a  lease 
(the  New  Lease),  effective  August  1, 
2003;  and  (2)  the  guarantee  by 
MediaNews  Group,  Inc.  and  Deseret 
News  Publishing  Company  (collectively, 
the  Owners  of  the  Employer)  of  the 
obligations  of  the  Employer  under  the 
terms  of  the  New  Lease. 

n.  Conditions 

This  exemption  is  conditioned  upon 
the  adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 

(a)  an  independent,  qualified 
fiduciary  (the  I/F),  acting  on  behalf  of 
the  Plan,  determines  that  each  of  the 
subject  transactions  is  feasible,  in  the 
interest  of,  and  protective  of  the  Plan 
and  the  participants  and  beneficiaries  of 
such  Plan; 

(b)  the  I/F  manages  the  Property  on  an 
on-going  basis  and  is  empowered  to  take 
whatever  action  it  deems  appropriate  to 
serve  the  best  interest  of  the  Plan  and  its 
participants  and  beneficiaries,  including 
but  not  limited  to  the  retention,  leasing, 
or  sale  of  the  Property; 

(c)  the  fair  market  value  of  the 
Property  does  not  now  and  vnll  at  no 
time  exceed  twenty-five  percent  (25%) 
of  the  fair  market  value  of  the  total 
assets  of  the  Plan; 

(d)  the  I/F  negotiates,  reviews,  and 
approves  the  terms  of  the  subject 
transactions; 

(e)  the  terms  and  conditions  of  the 
subject  transactions  are,  and  will  at  all 
times  be,  no  less  favorable  to  the  Plan 
than  terms  obtainable  by  the  Plan  under 
similar  circumstances  when  negotiated 
at  arm's  length  with  an  luu-elated  third  " 
party; 


^  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refiar  to  the  corresponding 
provisions  of  the  Code. 
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(f)  an  independent,  qualified 
appraiser  determines  the  fair  market 
value  of  the  rental  of  the  Property,  as  of 
August  1,  2003.  and  annually  thereafter; 

(g)  the  I/F  monitors  compliance  with 
the  terms  of  the  New  Lease  throughout 
the  duration  of  such  lease  and  is 
responsible  for  legally  enforcing  the 
payment  of  the  rent  and  the  proper 
performance  by  the  Employer  and/or  the 
Owners  of  the  Employer  of  all  other 
obligations  of  the  Employer  under  the 
terms  of  such  lease; 

(h)  the  Plan  incurs  no  fees,  costs, 
commissions,  or  other  charges  or 
expenses  as  a  result  of  its  participation 
in  the  transactions  which  are  the  subject 
of  this  exemption,  other  than  the  fee 
payable  to  the  I/F  for  services  rendered 
to  the  Plan  and  the  fee  payable  to  the 
independent,  qualified  appraiser  for  the 
annual  appraisal  of  the  fair  market  value 
of  the  Property; 

(i)  the  I/F  ensures  that  the  terms  and 
conditions  described  herein  are  at  all 
times  satisfied; 

(j)  the  I/F  will  place  the  Property  on 
the  market  for  sale  or  lease  to  unrelated 
third  parties,  within  fifteen  (15) 
calendar  days  of  the  date  of  the 
publication  of  the  grant  of  this 
exemption  in  the  Federal  Register,  and 
subject  to  the  termination  of  the  New 
Lease,  as  provided  in  section  n{k), 
below,  of  this  exemption,  will  proceed 
to  sell  or  lease  such  Property  to  any 
such  unrelated  third  party  who  presents 
a  bona  fide  sale  or  lease  offer  which  the 
I/F  determines  to  be  prudent  and  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries;  and 

(k)  notwithstanding  anything  to  the 
contrary  in  the  New  Lease,  the  Plan  may 
at  any  time  upon  six  (6)  month  prior 
written  notice  to  the  Employer 
terminate  the  New  Lease  and  the 
Employer's  occupancy  of  the  Property, 
effective  as  of  the  date  specified  in  such 
notice,  which  date  shall  be  at  least  six 
(6)  months  after  the  date  such  written 
notice  is  given  to  the  Employer  (but  in 
no  event  extending  the  New  Lease 
beyond  the  then  current  lease  term. 

Effective  Date:  The  exemption  will  be 
effective  August  1,  2003. 

Written  Condiments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  of  Labor 
(the  Department)  invited  all  interested 
persons  to  submit  written  comments 
and  requests  for  a  hearing  on  the 
proposed  exemption  within  forty-five 
(45)  days  of  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register  on 
September  5,  2003.  All  comments  and 
requests  for  a  hearing  were  due  by 
October  20,  2003. 


The  Department  received,  on  October 
20,  2003,  a  letter  from  the  applicant, 
informing  the  Department  of  a 
correction  to  the  language  of  the 
exemption,  as  proposed.  In  this  regard, 
in  the  Notice  on  page  52796,  Part  I,  lines 
16-17,  the  reference  to  "Deseret  News 
Publishing  Corporation"  should  be 
revised  to  read  "Deseret  News 
Publishing  Company."  The  Department 
acknowledges  the  correction  and  in  the 
final  exemption  has  amended  the 
language  of  Part  I,  as  requested  in  the 
October  20,  2003,  letter  from  the 
applicant. 

In  addition,  on  October  20,  2003,  the 
Department  received  a  comment  letter, 
from  the  Executive  Board  and  Chief 
Steward  of  the  Graphic 
Communications  International  Union, 
Local  28N  (the  Local).  Accompanying 
this  comment  letter  was  a  petition 
signed  by  153  individuals  who  are 
employees  of  the  Employer  and 
members  of  the  Local.  In  this  regard;  the 
commentators  requested  denial  of  the 
exemption.  In  support  of  this  request, 
the  commentators  state  that:  (a)  The 
Employer  has  not  maintained  the 
premises  of  the  Property,  because  upon 
completion  of  construction  on  a  new 
building,  the  Employer  wants  to  "walk 
away"  leaving  "an  almost  worthless 
piece  of  property"  in  the  Plan;  (b)  all 
employees  will  be  adversely  affected  by 
the  grant  of  the  exemption;  (c)  the 
exemption  should  not  be  allowed 
without  proper  and  meaningful 
negotiations  between  the  union(s)  and 
the  Employer;  and  (d)  a  hearing  should 
be  scheduled,  in  the  event  negotiations 
between  the  imion(s)  and  the  Employer 
break  down. 

At  the  close  of  the  comment  period, 
the  Department  forwarded  a  copy  of  the 
comment  letter  to  the  applicant  and 
requested  that  the  applicant  respond  in 
writing  to  the  issues  raised  by  the 
commentators. 

With  regard  to  the  commentators' 
assertion  that  the  Employer  has  not 
maintained  the  Property,  the  applicant 
points  out  that  the  Property  is  a 
warehouse  constructed  of  cement  block. 
As  such,  the  greatest  expense  involved 
in  maintaining  the  Property  has  been 
that  of  maintaining  the  roof.  In  this 
regard,  it  is  represented  that  the 
Employer  has  expended  substantial 
sums  in  maintaining  the  Property.  For 
example,  since  June  of  2001,  the 
Employer  has  paid  a  total  of 
$112,809.67  to  replace  over  two-thirds 
(2/3)  of  the  roof  ($49,891  paid  on  June 
30,  2001,  and  an  additional  $62,918.67 
paid  during  2002).  It  is  represented  that 
the  Employer  also  pays  for  janitorial 
services  for  the  Property  two  (2)  times 
per  week. 


In  response  to  the  comment  that  the 
Property  is  "an  almost  worthless  piece 
of  property,"  the  applicant  points  out 
that  the  fair  market  value  of  the  Property 
is  $1,700,000,  as  evidenced  by  the 
written  appraisal  of  the  independent 
appraiser  selected  by  the  I/F.  In 
addition,  the  applicant  points  out  that 
the  Property  has  increased  in  value  over 
the  period  from  1971  to  2003  from 
$259,000  to  $1,700,000.  being  an 
increase  in  value  of  over  850%  (or  an 
average  of  slightly  over  20%  per  year 
over  Uie  term  of  32  years).  In  addition 
to  appreciation  in  the  value  of  the 
Property,  the  Employer,  as  the  tenant, 
has  made  fair  market  value  rental 
payments  to  the  Plan  and  also  paid  for 
the  taxes,  liability  and  casualty 
insurance  premiiuns,  maintenance,  and 
repairs. 

In  response  to  the  comment  that  all 
employees  will  be  adversely  affected  by 
the  grant  of  the  exemption,  the 
applicant  represents  that  the  Plan  is  a 
defined  benefit  pension  plan  under 
which  the  participant  benefits  are 
calculated  without  regard  to  the  value  of 
the  underlying  plan  assets  as  they  exist 
from  time  to  time.  Accordingly,  it  is 
represented  by  the  applicant  that 
benefits  of  Plan  participants  are  not 
adversely  affected  by  approval  of  the 
exemption  request.  In  this  regard,  the 
applicant  points  out  that  the  exemption 
deals  with  the  leasing  of  the  Property 
imder  the  terms  of  the  New  Lease 
between  the  Employer  and  the  Plan 
which  includes  various  provisions 
which  are  favorable  to  the  Plan, 
including  but  not  limited  to  the 
following: 

(a)  the  Employer,  as  the  tenant,  is 
required  to  pay  fair  market  value  lease 
payments  to  the  Plan,  redetermined 
annually  by  independent  appraisal  (in 
addition  to  taxes,  insurance  and  other 
expenses);  and 

(b)  upon  six  months  written  notice  to 
the  Employer,  the  Plan  may  imilaterally 
terminate  the  New  Lease  for  any  reason. 
The  applicant  notes  that  the  Employer 
does  not  have  the  right  to  terminate  the 
New  Lease  prior  to  the  end  of  the 
primary  three  (3)  year  term.  Further,  the 
applicant  points  out  that  the  exemption 
includes  a  condition  requiring  the  I/F, 
within  fifteen  (15)  days  following 
publication  of  the  grant  of  the 
exemption  in  the  Federal  Register,  to 
place  the  Property  on  the  open  market 
so  that  the  Plan  has  adequate  time  (in 
essence,  almost  a  three  (3)  year  period) 
to  find  a  buyer  for  the  Property. 

In  the  opinion  of  the  applicant,  the 
comment  that  the  exemption  should  not 
be  allowed  without  proper  and 
meaningful  negotiations  between  the 
imion(s)  and  the  Employer  appears  to 


64660 


Federal  Register /Vol.  68, 


reflect  the  desire  of  the  Local  to  use  the 
exemption  application  process  as  a 
means  to  open  pension  negotiations 
with  the  Employer.  As  the  exemption 
application  by  the  Employer  does  not 
request  or  result  in  any  amendment  to 
the  Plan  or  any  change  in  the  benefits 
provided  to  participants  under  the  Plan, 
it  is  the  position  of  the  applicant  that 
the  requested  exemption  should  not 
constitute  a  trigger  for  union  benefit 
negotiations. 

Further,  the  applicant  suggests  that 
the  genesis  of  the  request  for  denial  of 
the  exemption  application  included  in 
the  conunent  letter  appears  to  arise  from 
some  disappointment  or  ill  will  from 
prior  negotiations  involving  issues 
unrelated  to  the  exemption  application. 
In  the  opinion  of  the  applicant,  such 
feelings  as  to  unrelated  matters  are 
irrelevant  to  and  should  not  be  the 
catalyst  for  denial  of  the  requested 
exemption.  -r 

In  response  to  the  comment 
requesting  a  hearing  be  scheduled  if 
union  negotiations  break  down,  the 
applicant  maintains  that  the  exemption 
application  does  not  affect  the  benefits 
of  the  participants  und^  the  Plan  and 
shoidd  not  involve  union  negotiations. 
Further,  the  applicant  points  out  that 
the  comment  letter  does  not  include  any 
facts  supporting  a  conclusion  that  any     '' 
participant  would  be  adversely  affected 
by  the  grant  of  the  exemption  requested. 
Lithe  opinion  of  the  applicant,  a 
hearing  should  not  be  required,  as  all 
factual  data  and  documents  have 
already  been  provided  to  the 
Department  of  Labor,  and  any  issues 
discussed  in  the  comment  letter  can  be 
fully^explored,  if  deemed  necessary  by 
the  Department  of  Labor,  through  the 
submission  of  evidence  in  written  form. 

The  Department,  after  reviewing  the 
concerns  of  the  commentators,  does  not 
believe  that  there  are  material  issues 
relating  to  the  subject  exemption  that 
were  raised  by  the  commentators  during 
the  comment  period  which  would 
require  the  convening  of  a  hearing. 
Accordingly,  the  Department  has 
determined  not  to  delay  consideration 
of  the  final  exemption  by  holding  a 
hearing  on  application  D-11194. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comment  from  the  commentators,  the 
applicant's  response  to  such  comments, 
and  the  applicant's  own  comment,  the 
Department  has  decided  to  grant  the 
exemption,  as  described  and  amended, 
above.  In  this  regard,  the  comment  letter 
bom  the  commentators,  the  applicant's 
response  thereto,  and  the  comment 
letter  from  the  applicant  which  were 
submitted  to  the  Department  have  been 
included  as  part  of  die  public  record  of 
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the  exem  }tion  application.  The 
complete  application  file,  including  all 
supplem<  ntal  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Employee 
Benefits  !  lecurity  Administration,  Room 
N-1513,  J.S.  Department  of  Labor,  200 
Constitut  on  Avenue,  NW.,  Washington, 
DC  2021( . 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Departmant's  decision  to  grant  this 
exempticm  refer  to  the  Notice  published 
on  September  5,  2003,  at  68  FR  52796. 

FOR  FURTl^ER  INFORMA-nON  CONTACT: 

AngelenajC.  Le  Blanc,  of  the 
Departme  nt,  telephone  (202)  693-8540. 
(This  is  n  3t  a  toll-free  number.) 

General  I  ^formation 

The  atti  intion  of  interested  persons  is 
directed  1 3  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  oi  an  exemption  imder  section 
408(a)  of  me  Act  and/or  section 
4975(c)(2}  of  the  Code  does  not  reUeve 
a  fiduciaiW  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply!  and  ^^  general  fiduciary 
responsiUlity  provisions  of  section  404 
of  the  Aci  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
benefidaiies  of  the  plan  and  in  a 
prudent  nshion  in  accordance  with 
section  4i4(a)(l)(B)  of  the  Act;  nor  does 
it  affect  tne  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  fdr  the  exclusive  benefit  of  the 
employes  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Thi9  exemption  is  supplemental  to 
and  not  is  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code,  - 
including  statutory  or  administrative 
exemptio  is  and  transactional  rules. 
Furtherm  jre,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  ixemption  is  not  dispositive  of 
whether  t  le  transaction  is  in  fact  a 
prohibitei  1  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  TO  the  express  condition  that 
the  matei  al  facts  and  representations 
containeq 
describes 


in  the  application  accurately 
all  material  terms  of  the 

transactio  n  which  is  the  subject  of  the 

exemptio  i. 


Signed  at  Washington,  DC,  this  7th  day  of 
November,  2003. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 

[FR  Doc.  03-28545  Filed  11-13-03;  8:45  am) 
BILUNG  CODE  4S10-29-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  AssMad  Construction; 
General  Wage  Determination  Decisiohs 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by  - 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  refiBired  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
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impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
EmployiSient  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  of  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Detemunations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Hampshire 
NH030001  Qun.  13,  2003) 
NH030002  (Jun.  13,  2003) 
NHD30004  Qun.  13,  2003) 
NH030005  (Jun.  13,  2003) 
NH030007  (Jun.  13,  2003) 

Volume  n  ' 

Pennsylvania 
PA030005  (Jun.  13,  2003) 
PA030006  (Jun.  13,  2003) 
PA030007  (Jun.  13,  2003) 
PA030008  (Jun.  13,  2003) 


PA030010  (Jun.  13,  2003) 

PA030012  (Jun.  13,  2003) 

PA030014  (Jun.  13,  2003) 

.^_ 

PA030017  (Jun.  13.  2003) 

PA030019  (Jun.  13.  2003) 

PA030020  (Jun.  13,  2003) 

PA030023  (Jun.  13.  2003) 

PA030024  (Jun.  13,  2003) 

PA030025  (Jun.  13,  2003) 

PA030026  (Jun.  13,  2003) 

PA030030  (Jun.  13,  2003) 

PA030031  (Jun.  13.  2003) 

PA030059  0un.  13,  2003) 

PA030061  (Jun.  13.  2003) 

West  Virginia 

WV030001  (Jun.  13,  2003)     ' 

'         WV030002  (Jun.  13,  2003) 

WV030003  (Jun.  13,  2003) 

WV030010  (Jun.  13.  2003) 

Volume  m 

None 

Volume  IV 

None 

Volume  V 

New  Mexico 

- 

NM030001  (Jun.  13,  2003) 

NM030004  (Jun.  13.  2003) 

NM030005  (Jun.  13.  2003) 

NM030007  (Jun.  13,  2003) 

NM030011  (Jun.  13,  2003) 

Volume  VI 

North  Dakota 

NDO3OO02  (Jun.  13,  2003) 

Volume  VII 

None 

f 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many.of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
h  ttp  ://www/access.gpo.gov/davisbacon . 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sxire  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  of  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  aimual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6th  Day  of 
November  2003. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  03-28408  Filed  11-13-03;  8:45  am] 

BILLING  CODE  4510-27-4I 


NATIONAL  SaENCE  FOUNDATION 

Sunshine  Act  Meeting 

AGENCY  HOUNNG  MEETING:  National 
Science  Foundation,  National  Science 
Board  and  its  Subdivisions. 
DATE  AND  TIME: 

November  19,  2003: 8  a.ni.-5  p.m. 

Concurrent  Sessions: 

8  a.m.-9:45  a.m.  Open  Session. 
9:45  a.m.-lO  a.m.  Closed  Session. 
8:30  a.m.-lO  a.m.  Open  Session. 

10  a.m.-12  noon  Open  Session. 
12:30  p.m.-l:10  p.m.  Open  Session. 
1:10  p.m.-l:30  p.m.  Closed  Session. 
1:30  p.m.-4;00  p.m.  Open  Session. 
4  p.m.-4:30  p.m.  Open  Session. 
4:30  p.m.-5  p.m.  Closed  Session. 

October  16,  2003:  8:30  a.in.-3  p.m. 

Concurrent  Sessions: 

8:30  a.m.-9:20  a.m.  Closed  Session. 
9:20  a.m.-10:45  a.m.  Open  Session. 

11  a.m.-12  noon  Closed  Session. 
12:15  p.m.-3  p.m.  Open  Session. 
PLACE:  The  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  www.nsf.gov/nsb. 
CONTACT  FOR  INFORMATION:  NSF 
Information  Center  (703)  292-5111. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  Part  of  this  meeting 
will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  November  19,  2003 

Open 

Committee  on  Audit  and  Oversight  (8 
a.m.-9:45  a.m.).  Room  1235 


64662 


Federal  Register /Vol.  68, 


No.  220 /Friday,  November  14,  2003 /Notices 


•  Minutes 

•  FY  2003  Financial  Statement  Audit 

•  CFO  Update— FY  2003  Performance 
&  Accountability  Report 

•  OIG  Semiannual  Report 

•  Briefing  on  Committee  on  Science, 
Research  Business  Models 
Subcommittee 

Subcommittee  on  S&E  Indicators  (8:30 
a.m.-lO  a.m.),  Room  1295 

•  Approval  of  Minutes 

•  S&E  Indicators  2004  Cover 

•  S&E  Indicators  2004  Companion 
Piece 

Committee  on  Strategy  and  Budget  (10 
a.m.-12  Noon),  Room  1235 

•  Approval  of  Minutes 

•  Review  of  Draft  Report  (required  by 
Section  22  of  the  NSF 
Authorization  Act) 

•  Discussion  of  Future  Agenda  Items 
Subcommittee  on  Polar  Issues  (12:30 

p.m.-l:15  p.m.),  Room  1235 

•  Introducjtion 

•  Approval  of  Minutes 

•  OPP  Director's  Report: 

•  OPP  and  U.S.  Polar  Science:  Inter- 
and  Intra-Agency  Interactions  And 
Cooperation 

•  NSF  Roles  and  Responsibilities 
— U.S.  Antarctic  Program 

— U.S.  Arctic  Research 

Committee  on  Education  and  Human 

Resources  (1:30  p.m.— 4  p.m.).  Room 

1235 

•  Approval  of  Minutes 

•  Comments  from  the  Chair 

•  NWP  Update 

•  CEOSE  and  the  Diversity  Workshop 
(Oct.  23-24) 

•  Report  from  Subcommittee  on  S&E 
Indicators 

•  Workforce  for  21st  Century  Priority 
Area  Update 

•  Report  from  the  EHR  AD: 
Coordination  of  Education  Across 
NSF 

•  New  Business 

Executive  Committee  (4  p.m.-4:30 
p.m.).  Room  1295 

•  Minutes 

Closed 

Audit  &  Oversight  (9:45  a.m.-10:00 
a.m.),  Room  1235 

•  Briefing  on  an  Active  Investigation 
Executive  Committee  (4:30  p.m.-5 

p.m.).  Room  1295 

•  Membra'  Proposal 

•  Director's  Items 

— Specific  Personnel  Items 
— Future  Budgets 

Thonday,  November  20,  2003 

Open 

Committee  on  Programs  and  Plans  (9:20 
a.m.-10:45  a.m.).  Room  1235 
-    •  Information  Item:  Status  of  the 


Atac  una  Large  Millimeter  Array 

Proj«  ct  (ALMA) 

Mini  ites/Announcements 

Lonj  -Lived  Data  Collections:  Status 

Repcrt 


•  High 

•  Polai 


Risk  Research 
Subcommittee 


Plenary  J  ession  of  the  Board  (12:15 
p.m.  -3  p.m.).  Room  1235 

•  Miniites 

•  Closi  id  Items.  February  2004 

•  Direi  tor's  Items 

•  Chai  man's  Items,  including 
— Februa  "y  2004  Meeting 

•  Comfnittee  Reports,  including 
— High  Rjsk  Research 
— LLDC  y^orkshop 
— Media  went  for  NWP  Report 

•  NSB  [Election  Protocol  Discussfon 

Closed 

Committi  e  on  Programs  and  Plans  (8:30 
a.m.-  9:20  a.m.).  Room  1235 

•  Closi  d  Minutes 

•  Awa  d  Actions 
— Office  ( tf  Polar  Programs 
— Divisio  a  of  Electrical  and 

Commi  inications  Systems 
Plenary  S  ession  of  the  Board  (11  a.m.- 
12p.li.),  Room  1235 

•  Clos<  d  Minutes 

•  Closi  id  Committee  Reports, 
inclt  ding 

— Award  Action:  Offiee  of  Polar 

Prograj  is 
— Award  Action:  Division  of  Electrical 

and  Cotnmunications  Systems 
— Membe  r  Proposal 

Michael  P, 

Executive 
[PR  Doc. 

BILUNG 


CO(E 


Crodiy, 

Officer.  NSE. 
0  J-28642  Filed  11-12-03;  3:42  pm] 
7555-01-M 


NUCLEA  ^  REGULATORY 
COMMIS  UON 

[Docket  N  >.  72-47;  EA-03-173] 


Nuclear  Connecticut,  Inc., 
Power  Station;  Order 
Licenses  (Effective 


Dominioi  i 
Miilston« 
Modifyini 
Immedia  sly) 

Domin  on  Nuclear  Connecticut,  Inc. 
(DNC)  ha  >  been  issued  a  general  license 
by  the  U.  3.  Nuclear  Regulatory 
Commiss  on  (NRC  or  the  Commission) 
authorizi  ig  storage  of  spent  fuel  in  an 
indepenqent  spent  fuel  storage 
installation  (ISFSI)  in  accordance  with 
the  Atomic  Energy  Act  of  1954, 10  CFR 
part  50,  and  10  CFR  part  72.  This  Order 
is  being  iisued  to  DNC  who  has 
identifier  near  term  plans  to  store  spent 
fuel  in  art  ISFSI  imder  the  general 
license  pi  ovisions  of  10  CFR  part  72. 
The  Com  nission's  regulations  in  10 


CFR  72.212(b)(5)  and  10  CFR  73.55(h)(1) 
require  DNC  to  maintain  safeguards 
contingency  plan  procedures  in 
accordance  with  10  CFR  part  73, 
Appendix  C.  Specific  safeguards 
requirements  are  contained  in  10  CFR 
73.55. 

On  September  11;  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York  and  Washington,  DC,  utilizing 
large  conunercial  aircraft  as  weapons.  In 
response  to  the  attacks  and  intelligence 
information  subsequently  obtained,  the 
Conunission  issued  a  nimiber  of 
Safeguards  and  Threat  Advisories  to  its 
licensees  in  order  to  strengthen 
licensees'  capabilities  and  readiness  to 
respond  to  a  potential  attack  on  a 
nuclear  facility.  The  Conamission  has 
also  communicated  with  other  Federal, 
State,  and  local  government  agencies 
and  industry  representatives  to  discuss 
and  evaluate  the  current  threat 
enviroiunent  in  order  to  assess  the 
adequacy  of  security  measures  at 
licensed  facilities.  In  addition,  the 
Commission  has  been  conducting  a 
comprehensive  review  of  its  safeguards 
and  seciuity  programs  and 
requirements. 

As  a  resxilt^f  its  consideration  of 
current  safeguards  and  seciuity  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community  and  other  governmental 
agencies,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  licensees  as  prudent, 
interim  measures,  to  address  the  current 
threat  environment  in  a  consistent 
manner  throughout  the  nuclear  ISFSI 
community.  TTierefore,  the  Commission 
is  imposing  requirements,  as  set  forth  in 
Attachment  V  of  this  Order,  on  DNC 
who  has  indicated  near  term  plans  to 
store  spent  fuel  in  an  ISFSI  imder  the 
general  license  provisions  of  10  CFR 
part  72.  These  interim  requii^ments, 
which  supplement  existing  regiilatory 
requirements,  will  provide  the 
Commission  with  reasonable  assurance 
that  the  public  health  and  safety  and 
common  defense  and  security  continue 
to  be  adequately  protected  in  the  current 
threat  environment.  These  requirements 
wiU  remain  in  effect  imtil  the 
Commission  determines  otherwise. 

The  Commission  recognizes  that  some 
measures  may  not  be  possible  or 
necessary,  or  may  need  to  be  tailored  to 
accommodate  the  specific 
circumstances  existing  at  DNC's  facility 
to  achieve  Xh€  intended  objectives  and 
avoid  any  unforeseen  effect  on  jhe  safe 
storage  of  sprait  fuel. 


I  Attachment  1  contams  SAFEGUARDS 
information  and  will  not  be  released  to  the  public. 
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In  order  to  provide  assiirance  that 
licensees  are  implementing  prudent 
measutes  to  achieve  a  consistent  level  of 
protection  to  address  the  current  threat 
environment,  the  Commission 
concludes  that  security  measures  must 
be  embodied  in  an  Order  consistent 
with  the  established  regulatory 
framework.  DNC's  general  license 
issued  pursuant  to  10  CFR  72.210  shall 
be  modified  to  include  the  requirements 
identified  in  Attachment  1  to  this  Order. 
In  addition,  piu-suant  to  10  CFR  2.202, 
the  Commission  finds  that  in  the 
circumstances  described  above,  the 
public  health,  safety,  and  interest 
require  that  this  Order  be  effective 
immediately. 

Accordingly,  piu-suant  to  Sections 
103,  104,  161b,  161i,  I6I0,  182,  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
parts  50,  72,  and  73,  it  is  hereby 
ordered,  effective  immediately,  that 
yom-  general  license  is  modified  as 
follows: 

A.  DNC  shall,  notwithstanding  the 
provisions  of  any  Commission 
regulation  or  license  to  the  contrary, 
comply  with  the  requirements  described 
in  Attachment  1  to  this  Order  except  to 
the  extent  that  a  more  stringent 
requirement  is  set  forth  in  tiieii  security 
plan.  DNC  shall  immediately  start 
implementation  of  the  requirements  in 
Attachment  1  to  the  Order  and  shall 
complete  implementation  before  spent 
fuel  is  initially  placed  in  the  ISFSI. 

B.  1.  DNC  shall,  within  twenty  (20) 
days  of  the  date  of  this  Order,  notify  the 
Commission:  (1)  If  they  are  unable  to 
comply  with  any  of  the  requirements 
described  in  Attachment  1,  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  their 
specific  circmnstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  regulation  or  the 
facility  license.  The  notification  shall 
provide  the  licensees'  justification  for 
seeking  relief  from  or  variation  of  any 
specific  requirement. 

2.  If  DNC  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  1 
to  this  Order  would  adversely  impact 
the  safe  storage  of  spent  fuel,  DNC  must 
notify  the  Commission,  within  twenty 
(20)  days  of  this  Order,  of  the  adverse 
safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
for  modifying  the  facility  to  address  the 


adverse  safety  condition.  If  neither 
approach  is  appropriate,  DNC  must 
supplement  its  response  to  Condition 
B.l  of  this  Order  to  identify  the 
condition  as  a  requirement  with  which 
it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
B.l. 

C.  1.  DNC  shall,  within  twenty  (20) 
days  of  the  date  of  this  Order,  submit  to 
the  Commission,  a  schedule  for 
achieving  compliance  with  each 
requirement  described  in  Attachment  1 . 

2.  DNC  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  1. 

D.  Notwithstanding  the  provisions  of 
10  CFR  72.212(b)(5),  all  measures 
implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  until  the  Commission 
determines  otherwise. 

DNC's  responses  to  Conditions  B.l, 
B.2.  C.l,  and  C.2.  shall  be  submitted  in 
accordance  with  10  CFR  72.4.  In 
addition,  submittals  that  contain 
Safeguards  Information  shall  be 
properly  marked  and  handled  in 
accordance  with  10  CFR  73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  DNC  of  good  cause. 

In  accorc&nce  with  10  CFR  2.202, 
DNC  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  fhis  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shadl  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555. 

Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 


Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address;  to  the 
Regional  Administrator  for  NRC  Region 
I;  and  to  the  licensee,  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
the  licensee.  Because  of  potential 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission,  either  by  means  of 
facsimile  transmission  to  301-415- 
1101,  or  by  e-mail  to 
hearingdocket@nrc.gov,  and  also  to  the 
Office  of  the  General  Counsel,  either  by 
means  of  facsimile  transmission  to  301- 
415-3725,  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  DNC  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  DNC  or  a 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  a  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Piusuant  to  10  CFR  2.202(c)(2){i), 
DNC  may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Ordier, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenfy 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  October  2003. 

For  the  Nuclear  Regulatory  Commission. 

Martin  J.  Viiplio,  Director, 

Office  of  Nuclear  Materia]  Safety  and 
Safeguards. 

[PR  Doc.  03-28501  Filed  11-13-03;  8:45  am] 
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Enlergy  Opanrtions,  Inc.,  River  Bend 
Power  SUrtlon;  Order  Modifying 
t  (Effective  Immediately) 


Entergy  Operations,  Inc.,  (EO)  has 
been  issued  a  general  license  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  authorizing  storage 
of  spent  fuel  in  an  independent  spent 
fuel  storage  installation  (ISFSI)  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  lOCFR  part  50.  and  10  CFR 
part  72.  This  Order  is  being  issued  to  EO 
who  has  identified  near  term  plans  to 
store  spent  fuel  in  an  ISFSI  under  the 
general  license  provisions  of  10  CFR 
part  72.  The  Commission's  regulations 
in  10  CFR  72.212(b)(5)  and  10  CFR 
73.55(h)(1)  require  EO  to  maintain 
safeguards  contingency  plan  procedures 
in  accordance  wiUi  10  CFR  part  73. 
Appendix  C.  Specific  safeguards 
requirements  are  contained  in  10  CFR 
73.55. 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
Yorli  and  Washington,  DC,  utilizing 
large  commercial  aircraft  as  weapons.  In 
response  to  the  attacks  and  intelligence 
information  subsequently  obtained,  the 
Commission  issued  a  numbdr  of 
Safeguards  and  Threat  Advisories  to  its 
licensees  in  order  to  strengthen 
licensees'  capabilities  and  readiness  to 
respond  to  a  potential  attack  on  a 
nuclear  facility.  The  Commission  has 
also  communicated  with  other  Federal, 
State,  and  local  government  agencies 
and  industry  representatives  to  discuss 
and  evaluate  the  ciirrent  threat 
environment  in  order  to  assess  the 
adequacy  of  security  measures  at 
licensed  facilities.  In  addition,  the 
Commission  has  been  conducting  a 
comprehensive  review  of  its  safeguards 
and  secmity  prt^grams  and 
requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community  and  other  governmental 
agencies,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  licensees  as  prudent, 
intCTim  measures,  to  address  the  current 
threat  environment  in  a  consistent 
maimer  throughout  the  nuclear  ISFSI 
community.  Therefore,  the  Commission 
is  imposing  requirements,  as  set  forth  in 
Attachment  1'  of  this  Order,  on  EO  who 


'  Attachment  1  contains  SAFEGUARDS 
mfbnnation  and  will  not  be  released  to  the  puUic. 


has  indie  ated  near  term  plans  to  store 
spent  fua  in  an  ISFSI  imder  the  general 
license  provisions  of  10  CFR  part  72. 
These  inlerim  requirements,  which 
supplement  existing  regulatory 
requirements,  will  provide  the 
Commisaon  with  reasonable  assmrance 
that  the  public  health  and  safety  and 
common  defense  and  security  continue 
to  be  adequately  protected  in  the  current 
threat  en  nronment.  These  requirements 
will  remi  in  in  effect  imtil  the 
Commission  determines  otherwise. 

The  Commission  recognizes  that  some 
measures  may  not  be  possible  or 
necessar),  or  may  need  to  be  tailored  to 
accommodate  the  specific 
circimistances  existing  at  EO's  facility  to 
achieve  tpe  intended  objectives  and 
avoid  an;  imforeseen  effect  on  the  safe 
storage  o  spent  fuel.  " 

In  orde  r  to  provide  assurance  that 
licensees  are  implementing  prudent 
measures  to  achieve  a  consistent  level  of 
protectio  i  to  address  the  current  threat 
environn  ent,  the  Commission 
conclude  5  that  security  measiu'es  must 
be  embo(  ied  in  an  Order  consistent 
with  the  I  istablished  regulatory 
fi'amewoi  k.  EO's  general  license  issued 
pursuant  to  10  CFR  72.210  shall  be  ~ 
modified  to  include  the  requirements 
identifie(  in  Attachment  1  to  this  Order. 
In  additi<  n,  pursuant  to  10  CFR  2.202, 
the  Comi  lission  finds  that  in  the 
circumsti  inces  described  above,  the 
public  he  alth.  safety,  and  interest 
require  U  lat  this  Order  be  effective 
immedia  ely. 

Accorc  ingly,  pursuant  to  sections 
103, 104. 161b,  161i,  161o,  182.  and  186 
of  the  At(  imic  Energy  Act  of  1954.  as 
amended  ,  and  the  Commission's 
regulatio  is  in  10  CFR  2.202  and  10  CFR 
Parts  50,  72,  and  73,  It  is  hereby 
ordered,  sffective  immediately,  that 
your  gen(  iral  license  is  modified  as 
follows: 

A.  EO  I  hall,  notwithstanding  the 
provisions  of  any  Commission 
regulation  or  license  to  the  contrary, 
comply  V  ith  the  requirements  described 
in  Attach  ment  1  to  Uiis  Order  except  to 
the  exten  t  that  a  more  stringent 
requirem  snt  is  set  forth  in  their  security 
plan.  EO  shall  immediately  start 
impleme  itation  of  the  requirements  in 
Attachment  1  to  the  Order  and  shall 
completa  implementation  before  spent 
fuel  is  initially  placed  in  the  ISFSI. 

B.  1.  EO  shall,  within  twenty  (20) 
days  of  tie  date  of  this  Order,  notify  the 
Commission:  (1)  If  they  are  unable  to 
comply  i^ith  any  of  the  requirements 
describee  in  Attachment  1,  (2)  if 
compliar  ce  with  any  of  the 
requirem  snts  is  unnecessary  in  their 
specific  oircumstances,  or  (3)  if 
impleme:  itation  of  any  of  the 


requirements  would  cause  the  licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  regulation  or  the 
focility  license.  The  notification  shall 
provide  the  licensees'  justification  for 
seeking  relief  frran  or  variation  of  any 
specific  requirement. 

2 .  If  EO  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  1 
to  this  Order  woiild  adversely  impact 
the  safe  storage  of  spent  fuel,  EO  must 
notify  the  Commission,  within  twenty 
(20)  days  of  this  Order,  of  the  adverse 
safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
for  modifying  the  facility  to  address  the 
adverse  safety  condition.  If  neither 
approach  is  appropriate,  EO  must 
supplement  its  response  to  Condition 
B.l  of  this  Order  to  identify  the 
condition  as  a  requirement  with  which 
it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
B.l. 

C.  1.  EO  shall,  within  twenty  (20) 
days  of  the  date  of  this  Order,  submit  to 
the  Commission,  a  schedule  for 
achieving  compliance  with  each 
requirement  described  in  Attachment  1. 

2.  EO  shall  report  to  the  Commission 
when  they  have  achieved  full 
compliance  with  the  requirements 
described  in  Attachment  1. 

D.  Notwithstanding  the  provisions  of 
10  CFR  72.212(b)(5).  all  measures 
implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  until  the  Commission 
determines  otherwise. 

EO's  responses  to  Conditions  B.l,  B.2. 
C.l,  Mid  C.2,  shall  be  submitted  in 
accordance  with  10  CFR  72.4.  In 
addition,  submittals  that  contain 
Seifeguards  Information  shall  be 
properly  marked  and  handled  in 
accordance  with  10  CFR  73.21. 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards  may.  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  EO  of  good  cause. 

In  accordance  with  10  CFR  2.202.  EO 
must,  and  any  other  person  adversely 
affected  by  this  Order  may,  submit  an 
answer  to  thi&  Order,  and  may  request 
a  hearing  on  this  Order,  within  twenty 
(20)  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director.  Office 
of  Nuclear  Material  Safety  and 


Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555. 

Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Assistant  General 
Coimsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address;  to  the 
Regional  Administrator  for  NRC  Region 
IV;  and  to  the  licensee,  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
the  licensee.  Because  of  potential 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission,  either  by  means  of 
facsimile  transmission  to  301—415- 
1101,  or  by  e-mail  to 
hearingdocket@nrc.gov,  and  also  to  the 
Office  of  the  General  Cotmsel,  either  by 
means  of  facsimile  transmission  to  301- 
415-3725,  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  EO  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  EO  or  a 
person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  a  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c){2)(i),  EO 
may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
Ae  Order  on  the  groimd  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
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hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  fi-om  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville.  MD,  this  31st  day  of 
October  2003. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Virgilio, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  03-28502  Filed  11-13-03;  8:45  am) 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

System  Energy  Resources,  Inc.;  Notice 
of  Receipt  and  Avvilablllty  of  Early  Site 
Permit  Application  for  the  Grand  Gulf 
ESP  Site 

On  October  21,  2003,  the  Nuclear 
Regulatory  Commission  (NRC,  the 
Commission)  received  an  early  site 
permit  (ESP)  application  dated  October 
16,  2003,  from  System  Energy 
Resources,  Inc.,  a  subsidiary  of  Entergy 
Corporation,  filed  pursuant  to  section 
103  of  the  Atomic  Energy  Act  and  10 
CFR  part  52.  The  site  selected  for  the 
application  is  property  co-located  with 
the  Grand  Gulf  Nuclear  Station  near 
Port  Gibson,  Mississippi  and  is 
identified  as  the  Grand  Gulf  ESP  site. 

An  applicant  may  seek  an  ESP  in 
accordance  with  subpart  A  of  10  CFR 
part  52  separate  from  the  filing  of  an 
application  for  a  construction  permit 
(CP)  or  combined  license  (COL)  for  a 
nuclear  power  facility.  The  ESP  process 
allows  resolution  of  issues  relating  to 
siting.  At  any  time  during  the  period  of 
an  ESP  (up  to  20  years),  the  permit 
holder  may  reference  the  permit  in  an 
application  for  a  CP  or  COL. 

Subsequent  Federal  Register  notices 
will  address  the  acceptability  of  the 
tendered  ESP  application  for  docketing 
and  provisions  for  participation  of  the 
public  and  other  parties  in  the  ESP 
review  process. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland  and  via  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 


at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
The  accession  number  for  the 
application  is  ML032960315.  Future 
publicJy  available  documents  related  to 
the  application  will  also  be  posted  in 
ADAMS.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  Public  Document  Room  staff  by 
telephone  at  1-800-397-4209  or  301r- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

The  application  is  also  available  to 
local  residents  at  the  Harriette  Person 
Memorial  Library  in  Port  Gibson, 
Mississippi,  and  it  will  be  available  on 
the  NRC  web  page  at  http:// 
wwv^.nrc.gov/reactors/new-licensing/ 
license-reviews/esp.html. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  November  2003. 

For  the  Nuclear  Regulaton,'  Commission. 
James  E.  Lyons, 

Program  Director,  New,  Research  and  Test 
Reactors  Program,  Division  of  Regulatory 
Improvement  Programs.  Office  of  Nuclei 
Reactor  Regulation. 

[FR  Doc.  03-28497  Filed  11-13-03;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-27] 

Environmental  Assessment  and 
Rnding  of  No  Significant  Impact  of 
License  Amendment  for  BWX 
Technologies,  inc. 

ACTKM:  Notice  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  (FONSI)  for 
Amendment  of  BWX  Technologies,  Inc., 
Materials  License  SNM-42  to  approve 
the  Final  Status  Survey  Plan  and 
Decommissioning  Plan  for  Industrial 
Waste  Landfill  1. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Mr.  . 
Donald  Stout,  Fuel  Cycle  Facilities 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T8-A33, 
Washington,  DC  20555-0001,  telephone 
(301)  415-5269  and  e-mail 
desl@nrc.gov. 

SUPPlfMENTARY  INFORMATION: 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-42  to  approve  the  Final 
Status  Survey  Plan  (FSSP)  and 
Decommissioning  Plan  (DP)  for 
hidustrial  Waste  Landfill  1  (ILWl)  at  the 
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BWX  Technologies,  Inc.,  facility  located 
in  Lynchbuig,  VA,  and  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  action. 

Pursuant  to  NRC  regulations  (10  CFR 
part  51)  which  implement  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  the  NRC  staff  prepared  an  EA  to 
evaluate  the  environmental  impacts 
associated  with  approval  of  the  FSSP 
and  DP  for  ILW  1 .  Based  on  this 
evaluation  the  NRC  has  concluded  that 
a  FONSI  is  appropriate  for  the  proposed 
licensing  action. 

The  NRC  published  a  Federal 
Register  notice  on  October  23,  2002  (67 
FR  65146),  with  a  Notice  of  Opportunity 
for  Hearing  on  the  proposed  action.  No 
request  for  a  hearing  was  received. 

n.  Environmental  Assessment 

1 .0    Introduction 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  received  a  license 
request  from  BWX  Technologies,  Inc. 
(BWXT),  dated  June  11,  2002,  to  amend 
SNM-42  to  approve  the  DP  and  the 
FSSP  for  IWLl  (Ref.  1).  The  purpose  of 
this  document  is  to  assess  the 
environmental  consequences  of  the 
proposed  license  amendment. 

The  BWXT  facility  in  Lynchburg,  VA 
is  authorized  imder  SNM^2^  to  possess 
nuclear  materials  for  the  fabrication  and 
assembly  of  nuclear  fuel  components. 
The  facility  fabricates  research  ajid 
imiversity  reactor  components,  and 
manufactures  compact  reactor  fuel 
elements.  The  facility  also  performs 
recovery  of  scrap  lu-anium.  Research 
and  development  activities  related  to 
the  fabrication  of  nuclear  fuel 
components  are  also  conducted. 

1.1'    Backgroimd 

BWXT  began  operations  at  the 
Lynchburg,  VA  facility  in  1956.  From 
1972  until  1990,  BWXT,  formerly 
Babcock  and  Wilcox,  operated  two 
industrial  waste  landfiUs,  designated 
IWLl  and  IWL2  (further  subdivided  into 
2A  and  2B).  Th&4andfills  were  operated 
imder  permits  issued  by  the 
Commonwealth  of  Virginia.  During  an 
internal  investigation  in  1990,  it  was 
determined  that  the  material  in  the 
landfills  had  been  contaminated  prior  to 
disposal.  Subsequent  to  the 
investigation,  the  NRC  issued  a 
violation  for  onsite  disposal  of     ~ 
radioactive  material. 

In  response  to  the  violation,  BWXT 
committed  to^ubmitting  a 
characterization  plan  to  the  NRC  for  the 
industrial  waste  landfills.  FoUowing  the 
completion  of  the  characterization, 
BWXT's  intention  was  to  request 


permissi  m  to  leave  the  contaminated 
material  n  place,  as  scoping  surveys 
indicatei  that  the  criteria  for 
unrestridted  release  could  ^ 
demonstrated.  — 

In  a  su  imittal  dated  September  29, 
1999,  BV  rXT  requested  approval  of 
Revision  0  of  the  Final  Status  Survey 
Report  (1  SSR)  for  the  Industrial  Waste 
Landfills  at  the  Lynchburg,  VA  facility. 
In  a  resp  )nse  dated  May  19,  2000,  the 
NRC  sta^  concluded  that  IWLs  2 A  and 
2B  were  icceptable  for  release,  provided 
the  licen  see  demonstrated  that  the  cover 
would  re  main  in  place.  However,  the 
staff  also  determined  that  Trenches  2 
and  3  of  WLl  should  be  remediated. 
The  FSS  '  and  DP  for  IWLl  were 
submitte  1  on  June  11,  2002,  and  are  the 
subject  o  ■  this  EA. 

The  pi  rpose  of  the  FSSP  and  DP  is  to 
provide  i  plan  for  demonstrating  that 
the  level  i  of  radioactive  contamination 
in  rWLl  satisfy  NRC  requirements  for 
complyii  ig  with  10  CFR  70.38,  which 
requires  he  licensee  to  decommission 
any  outd  jot  area  where  no  principal 
licensed  activities  are  occurring.  Based 
on  know  edge  of  the  soiuce  of 
contamii  ation,  as  well  as  scoping 
survey  ii  formation,  the  main 
radioacti  /e  contaminant  present  in 
rWLl  is  kighly  enriched  uranium. 

The  cr  teria  that  BWXT  proposes  to 
meet  are  found  in  the  Branch  Technical 
Position  [BTP),  "Disposal  or  Onsite 
Storage  df  Thorium  or  Uranium  Wastes 
from  Pasi  Operations"  (Ref.  2).  This 
criteria  was  approved  by  the  NRC  for 
use  at  th*  BWXT  site  before  the  License 
Termination  Rule  was  published  in 
1997.  Thte  criteria  in  the  BTP  which 
BWXT  propose  to  meet  are  as  follows: 

Option  1 — Disposal  of  acceptably  low 
concentrations  enriched  uranium  with 
no  restriction  on  burial.  For  enriched 
uraniimij  the  maximimi  acceptable 
concentration  is  30  pCi/gm. 

Optioil  2 — Disposal  of  certain  low 
concentrhtions  of  enriched  uranium, 
when  bu  ied  under  prescribed 
conditio!  is,  with  no  subsequent  land  use 
restrictio  ns  and  no  continuing  NRC 
licensing  of  the  material.  For  enriched 
uranium  the  maximum  acceptable 
concentr  ition  is  100  pCi/gm  for  soluble 
U  and  25  0  pCi/gm  for  insoluble  U. 
Conditio  is  may  be  prescribed  in  the 
license,  j  uch  as  depth  and  distribution 
of  materi  il,  to  minimize  the  likelihood 
of  intrus  on.  The  prescribed  burial 
conditions  include  demonstration  that 
the  buried  material  will  be  stabilized  in 
place  and  not  be  transported  away  from 
the  site  4id  burial  depth  be  at  least  four 
feet  belolv  the  surface.  The  acceptability 
of  the  sit  3  for  this  type  of  disposal  will 
depend  i  pon  topographical,  geological, 


hydrogeological  and  meteorological 
characteristics  of  the  site. 

1.2  Review  Scope  -, 

In  accordance  with  10  CFR  part  51, 
this  EA  serves  to  (1)  present  information 
and  analysis  for  determining  whether  to 
issue  a  FONSI  or  to  prepare  an 
Environmental  Impact  Statement  (EIS); 
(2)  fufill  the  NRC's  compliance  with  the 
NEPA  when  no  EIS  is  necessary;  and  (3) 
facilitate  preparation  of  an  EIS  when  ^ 
one  is  necessary.  Should  the  NRC  issue 
a  FONSI,  no  EIS  would  be  prepared  and 
the  license  amendment  would  be 
granted. 

This  docxunent  serves  to  evaluate  and 
document  the  impacts  of  the  proposed 
action.  Other  activities  on  the  site  have 
previously  been  evaluated  and 
documented  in  the  1991  EA  for  the 
Renewal  of  the  NRC  license  for  BWXT 
(Ref.  3).  The  1991  document  is 
refe^nced  when  no  significant  changes 
have  occurred.  Besides  the  proposed 
licensing  action,  operations  will 
continue  to  remain  limited  to  those 
authorized  by  the  license.  - 

1.3  Proposed  Action 

IWLl  is  approximately  240  ft  long, 
150  ft  wide,  and  has  a  maximum  depth 
of  3  ft.  There  are  8  trenches  in  the 
landfill.  BWXT  will  remediate  Trench  2 
and  a  portion  of  Trench  3  of  IWLl.  All 
of  Trench  2  and  more  than  a  third  of 
Trench  3  will  be  excavated  and  the 
material  will  be  properly  disposed  of  as 
radioactive  waste,  a  total  volume  of 
approximately  3750  ft^.  A  post- 
remediation  scanning  survey  will  be 
conducted  for  the  excavation  as  well  as 
any  surrounding  "affected"  areas 
impacted  by  the  exhumation  activities. 
Elevated  contaminated  areas  will  be 
either  exhumed  for  disposal  as  waste  or 
flagged  for  additional  sampling.  Soil 
sampling  will  also  be  conducted  within 
the  excavation  and  one  meter  from  the 
edge  of  the  excavation  to  compare 
contamination  levels  to  the  guideline 
value. 

The  rest  of  the  trenches  in  the  landfill 
would  then  remain  buried  and  be 
capped  with  impermeable  material  to 
inhibit  infiltration  of  surface  water 
(precipitation).  Two  feet  of  cover  has 
already  been  applied  over  the  landfill, 
another  2  feet  will  be  added  for  a  total 
of  4  feet  of  impermeable  clay.  This  cap 
would  be  a  continuous  cover  over  all 
trenches,  including  up  to  5  feet  beyond 
the  outermost  trenches  in  the  site.  The 
cap  would  then  be  covered  with  0.5  feet 
of  topsoil  to  support  growth  of 
vegetation. 

Preparation,  excavation,  sampling, 
analysis,  and  report  preparation  is 


scheduled  to  be  conducted  in 
approximately  42  months  (Ref.  1). 

BWXT's  specific  objectives  in  the 
FSSP  and  the  DP  are  to  demonstrate 
that: 

•  The  residual  contamination  in 
IWLl,  after  removal  of  material  from 
Trench  2  and  part  of  Trench  3,  meets 
the  criteria  in  Option  1  or  Option  2  of 
BTP,  "Disposal  or  Onsite  Storage  of 
Thorium  or  Uranivun  Wastes  from  Past 
Operations"  (SECY  81-576)(NRC  1981). 

•  The  environmental  impact  of  any 
contamination  above  back^ound  poses 
no  significant  risk  to  the  environment  or 
the  general  public,  and 

•  The  buried  material  will  remain  in 
place  imder  Option  2  of  the  BTP 
criteria. 

BWXT  has  no  plans  at  this  time  to 
release  IWLl  from  its  NRC  license.  At 
the  time  of  license  termination  for  the 
entire  BWXT  site,  the  results  of  the  area 
final  status  survey  virill  be  reassessed  in 
order  to  include  any  possible  dose 
contribution  from  the  IWLl  in  the  dose 
assessment  for  the  entire  site  and  any 
impacts  from  possible  recontamination 
of  the  IWLl. 

1.4  Need  for  Proposed  Action 

The  need  for  this  proposed  action  is 
to  allow  BWXT  to  dispose  of 
contamination  in  IWLl  so  as  to  be  able 
to  demonstrate  that  levels  of  radioactive 
contamination  in  IWLl  will  satisfy  NRC 
requirements  for  complying  with  10 
CFR  70.38. 

1.5  Alternatives  to  the  Proposed 
Action 

NRC  considered  two  alternatives  to 
the  proposed  action.  These  are 
described  below. 

Alternative  1 — ^No  action 

This  alternative  is  to  leave  the  site  in 
its  current,  contaminated  condition. 
Leaving  the  site  in  this  condition  would 
not  comply  with  NRC  regulations  that 
require  remediation  of  unused  outdoor 
areas.  Therefore,  this  alternative  is  not 
acceptable. 

Alternative  2— Excavate  the  entire  IWLl 

This  alternative  would  require  the 
licensee  to  recover  and  dispose  of  all  of 
the  material  in  the  landfill.  The  NRC  has 
concluded  that  this  alternative  is  not 
preferable  for  the  following  reasons: 

•  This  option  is  more  disruptive  to 
the  environment  due  to  more 
disturbance  of  the  soil;  and 

•  the  soil  which  is  not  contaminated 
(below  ihe  cleanup  criteria)  will  have  to 
be  sent  to  a  municipal  landfill  which 
has  the  same  environmental  impacts  as 
leaving  it  in  place. 
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2.0    Affected  Environment 

The  affected  environment  is  the 
BWXT  site.  A  full  description  of  the  site 
and  its  characteristics  is  given  in  the 
1991  EA  for  renewal  (Ref.  3).  The  BWXT 
facility  is  located  on  a  525  acre  (2  km^) 
site  in  the  northeastern  comer  of 
Campbell  County,  approximately  5 
miles  (8  km)  east  of  Lynchburg,  VA. 
This  site  is  located  in  a  generally  rural 
area,  consisting  primarily  of  rolling  hills 
with  gentle  slopes,  farm  land,  and 
woodlands. 

3.0  Environmental  Impacts  of  the 
Proposed  Action 

3.1  Radiological  Impacts 

Excavated  material  from  Trenches  2 
and  3  will  be  shipped  to  a  licensed 
disposal  facility.  The  licensee's 
radiological  protection  program,  which 
is  described  in  SNM-42,  requires  use  of 
hazardous  work  permits  and  safety 
procedures  that  wrill  limit  doses  to 
workers  to  less  than  or  equal  to  the 
limits  in  10  CFR  part  20. 

Minor  spills  and/ or  releases  may 
occur  as  contaminated  soil  is  being 
prepared  for  shipment  or  during 
transport  to  an  offsite  disposal  facility. 
However,  considering  that  the  majority 
of  the  waste  stream  expected  to  be 
generated  diu-ing  decommissioning 
comprises  contaminated  soil,  these 
incidents  would  pose  only  negligible 
impact  to  human  health  and  the 
environment.  In  the  event  of  a  spill  of 
this  nature,  decontamination  efforts  and 
any  required  notification  would  be 
performed  in  accordance  with  the 
BWXT  procediu^s. 

Residual  concentrations  of 
radionuclides  in  soil  will  be  in 
compliance  with  the  approved  levels  in 
the  BTP.  Using  the  conservative  resident 
^farmer  scenarios,  the  RESRAD  computer 
program  calculates  the  radiological 
impact  from  the  residual  contamination 
to  be  approximately  25  mrem/yr  to  the 
resident. 

3.2    Non-Radiological  Impacts 
Portions  of  the  site,  primarily  the 


groundwater,  are  contaminated  with 
solvents  (PCE,  TCE,  etc.)  from  previous 
BWXT  activities.  These  materials  are  the 
subject  of  an  EPA  and  TDEC  RCRA/ 
HSWA  Permit  requiring  investigation 
•*.aikl  remediation  to  EPA  and  Virginia 
standards  in  a  timeframe  agreed  upon 
among  EPA,  Virginia  Department  of 
Health  and  BWXT.  Therefore  they  are 
not  addressed  in  this  EA. 

3.3    Historical  and  Archaeological 
Resources 

The  only  historic  site  on  the  National 
Register  of  Historic  Places  near  the 


facility  (within  5  miles)  is  the  19th 
centuiy  Mt.  Athos  Plantation,  which  is 
across  the  Mt.  Athos  Road  to  the  east. 
The  proposed  action  is  not  expected 
to  adversely  affect  historic  properties. 
The  staff  consulted  the  State  of  Virginia 
Liaison  Officer  for  Historic  Preservation 
and  no  comments  were  provided. 

3.4  Biota 

The  bald  eagle  (Haliaeetus 
leucocephalus)  is  listed  as  a  federally 
threatened  species  in  Campbell  County. 

One  vascular  plant,  the  smooth 
coneflower  (Echinacea  laevigata)  is 
listed  as  a  federally  endangered  species, 
and  two  vascular  plants,  the  sweet  pine 
sap  (Monotropsis  odorata)  and  the 
Torrey's  moimtain-mint 
(Pycnanthemum  torrei),  are  listed  as 
species  of  concern  in  Campbell  County. 

Two  fish,  the  orangefin  madtom 
(Noturus  gilberti)  and  the  bigeye 
jumprock  (Scartomyzon  ariommus),  are 
listed  as  species  of  concern  in  Campbell 
County. 

The  U.S.  Fish  and  Wildlife  Service. 
Virginia  Field  Office  determined  that 
the  proposed  action  will  not  have 
adverse  impacts  on  threatened  or 
endangered  species,  or  their  habitat. 

3.5  Water  Resources 

Siu^ace  water  is  not  expected  to  be 
impacted  from  approval  of  this 
amendment  application.  There  will  be 
no  direct  effluent  discharges  to  surface 
water  as  a  result  of  the  proposed 
activity.  Siuface  water  is  expected  to 
continue  to  be  protected  frtjm  site 
activities  through  release  limits  and 
monitoring  programs,  as  required  by  the 
National  Pollutant  Discharge 
Elimination  System  permit,  which  is 
regulated  by  the  State. 

Groundwater  quality  is  not  expected 
to  be  impacted  by  this  operation.  There 
will  be  no  discharges  to  soils  or  surface 
water  that  could  result  in  groundwater 
contamination  from  the  proposed 
activity,  and  no  withdrawals  from 
groimdwater  wells  which  would 
drawdown  the  water  table. 

3.6  Construction  Impacts 

No  building  construction  will  occur 
in  this  action.  Therefore  construction 
impacts  are  not  applicable. 

3.7  Impacts  to  Aesthetic,  Economic, 
Cultural,  Social,  Air  Quality,  and  Noise 
Resources 

There  will  be  no  discernable  impacts 
on  aesthetics,  socio-economics  or 
cultural  resources  because  the  work  is 
being  done  by  existing  staff  and  the 
physical  configuration  of  the  facility 
will  remain  the  same  as  currently. 
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There  may  be  minor,  temporary 
impacts  on  air  quality  and  noise  during 
remediation  activities.  BWXT  has  dust 
control  measures  in  place,  and  the  use 
of  eqviipment  will  not  significantly 
change  from  that  of  the  current 
industrial  environment.  - 

4.0    Environmental  Monitoring 

A  full  description  of  the  effluent 
monitoring  program  at  the  site  is 
provided  in  the  1991  EA  for  renewal 
(Ref.  3).  Monitoring  programs  at  the 
BWX^  facility  comprise  effluent 
monitoring  of  air  and  water  and 
environmental  monitoring  of  various 
media  (air,  soil,  vegetation,  and 
groimdwater).  This  program  provides  a 
basis  for  evaluation  of  public  health  and 
safety  impacts,  for  establishing 
compliance  with  environmental 
regulations,  and  for  development  of 
mitigation  measures  if  necessary.  The 
monitoring  program  is  not  expected  to 
change  as  a  result  of  the  proposed 
action.  The  NRC  has  reviewed  the 
location  of  the  environmental 
monitoring  program  sampling  points, 
the  frequency  of  sample  collection,  and 
the  trends  of  the  sampling  program 
results  in  conjunction  with  the 
environmental  pathway  and  exposure 
analysis  and  has  concluded  that  the 
monitoring  program  provides  adequate 
protection  of  pil^lic  health  and  safety. 

The  area  to  oe  remediated  will  remain 
within  licensee  control  and  will  be 
monitored  according  to  the  pertinent 
provisions  of  the  license  for  operational 
and  environmental  monitoring. 

5.(y   Agencies  and  Individuals 
Consulted 

Virginia  Department  of  Environmental 
Quality,  was  consulted  and  has  no 
objection  to  the  proposed  action  (phone 
call  with  Mark  Campbell  on  August  26, 
2003). 

State  of  Virginia  Liason  Officer  for 
Historic  Preservation  was  consulted  and 
provided  no  comments  on  the  proposed 
action. 

U.S.  Fish  and  Wildlife  Service, 
Virginia  Field  Office  was  consulted  and 
has  no  objection  to  the  proposed  action 
(phone  call  with  Jolie  Harrison  on  May 
21,  2003). 
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License  Nto.  SNM-42. 
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m.  Findmg  of  No  Significant  Impact 

The  Commission  has  prepared  the 
above  Environmental  Assessment 
related  to  the  amendment  of  Special 
Nuclear  Material  License  SNM— 42.  On 
the  basis  nf  the  assessment,  the 
Commisa  ion  has  concluded  under  the 
National  Ejivironmental  Policy  Act  of 
1969,  as  I  imended  to  the  Commission's 
regulatiofi  in  subpart  A  of  10  CFR  part 
51,  that  environmental  impacts 
associated  with  the  proposed  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  the  Commission  has 
determined  that  an  Environmental 
Impact  Statement  is  not  required. 

rv.  Furtner  InfcHmation 

In  accordance  with  10  CFR  2.790  of 
the  NRC>  "Rules  of  Practice,"  the 
documeiits  related  to  this  proposed 
action  will  be  available  electronically 
for  publii :  inspection  from  the  Publicly 
Availabli  Records  (PARS)  component  of 
NRC's  dc  cimimit  system  (ADAMS). 
ADAMS  is  accessible  frtjm  the  NRC  Web 
site  at  ht  p://www.nrc.gov/Teading-nn/ 
adains.h  ml  (the  Public  Electronic 
;  loom). 


Rockville,  Maryland,  this  5th  day 


Reading 

Dated  a 
of  Noveml  ler,  2003 

For  the  'Juclear  Regulatory  Commission. 
John  Labi  iski. 

Fuel  Cyclt  Facilities  Branch,  Division  of  Fuel 
Cycle  Soft  tyand  Safeguards,  Office  of 
Nuclear  h  aterial  Safety  And  Safeguards. 
(FR  Doc.  03-28499  Filed  11-13-03;  8:45  am] 
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Entergy  ^uclear  Operations,  Inc.; 
Indian  Piint  Nuclear  Generating  Unit 
No.  2;  Environmental  Assessment  and 
Finding  *f  No  Significant  Impact 

The  U£.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  jof  an  amendment  to  Facility 
Operatin ;  License  No.  DPR-26,  issued 
to  Enterg  y  Nuclear  Operations,  Inc. 
(ENO  or  he  licensee)  for  operation  of 
Indian  P(  tint  Nuclear  Generating  Unit 
No.  2  (IP  >),  located  in  Westchester 
Cdimty,  4ew  York.  Therefore,  as 


required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  Ending  of  no  significant  impact. 

Environmental  Assessment 

Identification  oftiie  Proposed  Action 

The  proposed  action  would  revise  the 
existing,  or  current.  Technical 
Specifications  (TS)  for  IP2  in  their 
entirety  based  on  the  guidance  provided 
in  NUREG-1431,  "Standard  Technical 
Specifications  for  Westinghouse 
Plants,"  Revision  2,  dated  April  2001, 
and  in  the  Commission's  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors,"  published  on  July  22, 1993 
(58  FR  39132).  The  proposed 
amendment  is  in  accordance  with  the  ' 
Ucensee's  application  dated  March  27, 
2002,  as  supplemented  by  letters  dated 
May  30,  2002;  July  10,  2002;  October  10, 
2002;  October  28,  2002;  November  26, 
2002;  December  18.  2002;  January  6, 
2003;  January  27,  2003;  February  26, 
2003;  April  8,  2003;  May  19,  2003;  June 
23,  2003;  June  26,  2003;  July  15,  2003; 
August  6,  2003;  September  11,  2003; 
October  8,  2003;  and  October  14,  2003. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  nuclear  power  plants  would 
benefit  from  the  improvement  and 
standardization  of  plant  TSs.  The  "NRC 
Interim  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
PowCT  Plants"  (52  FR  3788),  contained 
proposed  critwia  for  defining  the  scope 
of  TSs.  Later,  the  Comnussion's  "Final 
Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors,"  published  on 
July  22, 1993  (59  FR  39132), 
incorporated  lessons  learned  since       ^ 
publication  of  the  interim  policy 
statement  and  formed  the  basis  for 
revisions  to  10  CFR  50.36,  "Technical 
Specifications."  The  "Final  Rule"  (60 
FR  36953)  codified  criteria  for 
determining  the  content  of  TSs.  To 
facilitate  the  development  of  standard 
TS  for  nuclear  power  reactors,  each 
power  reactor  vendor  owners*  group 
(OG)  and  the  NRC  staff  developed 
standard  TS.  For  IP2,  the  hnproved 
Standard  Technical  Specifications 
(ISTS)  are  in  NUREG-1431,  Revision  2. 
The  NRC  Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the 
ISTS,  made  note  of  their  scifety  merits, 
and  indicated  its  support  of  the 
conversion  by  operating  plants  to  the 
ISTS. 

The  proposed  changes  to  the  current 
TS  (CTS)  are  based  on  NUREG-1431, 
Revision  2,  and  on  guidance  provided 
by  thfe  Commission  in  the  Final  Policy 


Statement.  The  objective  of  the  changes 
is  to  completely  rewrite,  reformat,  and 
streamline  the  TSs  (i.e.,  to  convert  the 
CTS  to  Improved  Technical 
Specifications  (ITS)).  Emphasis  is 
placed  on  hiunan  factors  principles  to. 
improve  clarity  and  understanding  of 
the  TSs.  The  Bases  section  of  the  ITS 
has  been  significantly  expanded  to 
clarify  and  better  explain  the  purpose 
and  foundation  of  each  specification.  In 
addition  to  NUREG-1431,  Revision  2, 
portions  of  the  CTS  were  also  used  as 
the  basis  for  the  development  of  the  IP2 
ITS.  Plant-speciiic  issues  {e.g.,  unique 
design  features,  requirements,  and 
operating  practices)  were  discussed 
with  the  licensee,  and  generic  matters 
were  discussed  with  Westinghouse  and 
other  OGs. 

The  proposed  changes  to  the  CTS  can 
be  grouped  into  four  categories.  These 
groupings  are  characterized  as 
administrative  changes,  relocation 
changes,  more  restrictive  changes  and 
less  restrictive  changes. 

1.  Administrative  changes  are  those 
that  involve  restructuring,  renimabering, 
rewording,  interpretation,  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operating 
requirement.  The  reformatting, 
renumbering,  and  rewording  process 
reflects  the  attributes  of  NUREG-1431, 
Rev.  2,  and  does  not  involve  technical 
changes  to  the  ITS.  The  proposed 
changes  include:  (a)  Providing  the 
appropriate  numbers,  etc.,  for  NUREG- 
1431  bracketed  information 
(information  that  must  be  supplied  on  a 
plant-specific  basis,  and  which  may 
change  from  plant  to  plant),  (b) 
identifying  plant-specific  wording  for 
system  names,  etc.,  and  (c)  changing 
NUREG-1431  section  wording  to 
conform  to  existing  licensee  practices. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assiuned  mitigation 
of  accident  or  transient  events. 

2.  Relocation  changes  are  those 
involving  relocation  of  requirements 
and  surveillances  for  structures, 
systems,  components,  or  variables  that 
do  not  meet  the  criteria  for  inclusion  in 
TSs.  Relocated  changes  are  those  CTS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  10  CFR  50.36(c)(2)(ii)  and  may  be 
relocated  to  appropriate  licensee- 
controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  the 
attachment  of  the  licensee's  March  27, 
2002,  submittal,  which  is  entitled, 
"Application  of  NRC  Selection  Criteria 
Including  the  CTS  to  ITS  Disposition 
and  Relocation  Matrix"  (Split  Report)  in 
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Volume  1  of  the  submittal.  The  affected 
structures,  systems,  components  or 
variables  are  not  assiuned  to  be 
initiators  of  analyzed  events  and  are  not 
assumed  to  mitigate  accident  or 
transient  events.  The  requirements  and 
surveillances  for  these  affected 
structures,  systems,  components,  or 
variables  will  be  relocated  from  the  TSs 
to  administratively-controlled 
doctunents  such  as  the  quality 
assurance  program,  the  Final  Safefy 
Analysis  Report  (FSAR),  the  ITS  Bases, 
the  Technical  Requirements  Manual 
(TRM)  that  is  incorporated  by  reference 
in  the  FSAR,  the  Core  Operating  Limits 
Report  (COLR),  the  Offsite  Dose 
Calculation  Manual  (ODCM),  the 
Inservice  Testing  (1ST)  Program,  or  other 
licensee-controlled  documents.  Changes 
made  to  these  dociunents  will  be  made 
pursuant  to  10  CFR  50.59  or  other  NRC- 
approved  control  mechanisms,  which 
provide  appropriate  procedural  means 
to  control  changes  by  the  licensee. 

3.  More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  facility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structiues,  systems, 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
ISTS  that  is  more  restrictive  than  the 
CTS  that  the  licensee  proposes  to  adopt 
in  the  ITS,  the  licensee  has  provided  an 
explanation  as  to  why  it  has  concluded 
that  adopting  the  more  restrictive 
requirement  is  desirable  to  ensure  safe 
operation  of  the  facility  because  of 
specific  design  features  of  the  plant. 

4.  Less  restrictive  changes  are  those 
where  CTS  requirements  are  relaxed  or 
eliminated,  or  new  plant  operational 
flexibility  is  provided.  The  more 
significant  "less  restrictive" 
requirements  are  justified  on  a  case-by- 
case  basis.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  their  removal  from  the  TSs  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of:  (a)  Generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the  ISTS. 
Generic  relaxations  contained  in 
NUREG-1431,  Revision  2  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 


is  being  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1431,  Revision  2,  thus  providing  a  basis 
for  the  ITS,  or  if  relaxation  of  the 
requirements  in  the  ITS  is  warranted 
based  on  the  justification  provided  by 
the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  ITS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition  to  the  proposed  changes 
solely  involving  the  conversion,  there 
are  also  changes  proposed  that  are 
different  from  the  requirements  in  both 
the  CTS  and  the  STS  NUREG-1431. 
These  beyond  scope  issues  to  the 
conversion,  listed  in  the  order  of  the 
applicable  ITS  specification  or  section, 
as  appropriate  (from  ITS  3.6.9  to  ITS 
3.8.7),  are  as  follows: 

1.  The  licensee  added  ITS  Limiting 
Condition  iOt  Operation  (LCO)  3.6.9— 
Isolation  Valve  Seal  Water  System  to  the 
proposed  IP2  ITS.  NUREG-1431  does 
not  include  an  STS  for  this  system, 
because  very  few  plants  have  this  kind 
of  system.  The  CTS  provides  a  base  set 
of  requirements,  which  the  staff  will  use 
to  evaluate  the  licensee's  proposed 
change  for  parameters  such  as  allowable 
out-of-service  time  and  surveillance 
requirements  (SRs). 

2.  The  licensee  added  ITS  LCO 
3.6.10— Weld  Channel  and  Penetration 
Pressiuization  System  (WC&PPS)  to  the 
proposed  IP2  ITS.  The  WC&PPS  is 
designed  to  continuously  pressurize  the 
space  between  selected  containment 
isolation  valves,  containment  piping 
penetration  barriers,  and  most  of  the 
weld  seam  channels  installed  on  the 
inside  of  the  contaiimient  liner. 
Pressurization  by  the  WC&PPS  provides 
a  means  of  monitoring  the  containment 
leakage  of  the  afiected  barriers.  WC&PPS 
pressiuB  is  maintained  above  P, 
[atmospheric  pressure],  so  the  system 
may  also  reduce  out  leakage  from  the 
containment  diuing  an  accident, 
although  it  is  not  credited  for  doing  so. 
There  are  no  regulatory  requirements  or 
guidance  for  this  system.  NUREG-1431 
does  not  include  an  STS  for  this  system, 
because  very  few  plants  have  this  kind 
of  system. 

3.  The  licensee  added  ITS  3.7.2 — 
Main  Steam  Isolation  Valves  (MSIVs) 
and  Main  Steam  Check  Valves  (MSCVs) 
to  the  proposed  IP2  ITS.  CTS  3.4B 
allows  all  4  MSIVs  to  be  inoperable  for 
up  to  72  hoiu^  prior  to  requiring 
initiation  of  plant  shutdown.  The 
proposed  ITS  LCO  3.7.2.  required  action 
C.l,  allows  only  one  MSIV  to  be 
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inoperable  for  up  to  72  hours  prior  to 
requiring  initiation  of  a  plant  shutdown. 
If  more  dian  one  MSIV  is  inoperable  in 
Mode  1  (and  not  closed).  ITS  LCO  3.0.3 
is  immediately  applicable  and  a  plant 
shutdown  must  be  initiated  within  one 
hour.  Proposed  ITS  3.7.2  deviates  from 
STS  3>7.2  which  allows  all  four  MSIVs 
to  be  inoperable  for  up  to  72  hoiu-s  prior 
to  requiring  initiation  of  plant 
shutdown. 

4.  The  licensee  proposed  ITS  LCO 
3.7.3  for  Main  Feedwater  Isolation  to 
add  requirements  for  operahility, 
allowable  out  of  service  times  and  SRs 
which  are  deviations  from  the  Scope  of 
STS  conversion. 

5.  The  licensee  proposed  ITS  LCO 
3.7.8  of  72  hours  allowed  out  of  service 
time  which  is  less  restrictive  (i.e., 
longer)  than  the  STS  allowed  out  of 
service  time  of  12  hours,  without 
adopting  NUREG-1431.  STS  LCO  3.7.8 
Notes  1  and  2,  for  the  service  water 
pumps. 

6.  The  licensee  proposed  ITS  LCO 
3.8.1  to  replace  the  current  CTS  3.7  and 
to  require  that  onsite  and  offsite 
electrical  power  systems  are  operable  in 
Modes  1,  2,  3,  and  4.  Current 
requirements  of  CTS  3.7  specify  that 
requirements  for  onsite  and  offsite 
electrical  power  systems  are  applicable 
only  when  the  reactor  is  critical  and, 
therefore,  requires  only  that  the  reactor 
be  made  subcritical  when  requirements 
are  not  met.  CTS  4.6  does  not  establish 
any  requirements  for  the  periodic 
verification  of  correct  breaker  alignment 
and  indicated  power  availability  for 
offsite  circuits. 

7..  The  licensee  proposed  the 
following  SRs  for  ITS  LCO  3.8.3— Diesel 
Fuel  Oil  and  Starting  Air: 

(a)  ITS  SR  3.8.3.1,  requirement  for 
verification  regarding  the  emergency 
diesel  generator  fuel  oil  inventory  in  the 
fuel  oil  storage  tanks,  is  relaxed. 

(b)  Proposed  ITS  does  not  adopt  STS 
SR  3.8.3.2  requirement  for  verification 
rraarding  the  lube  oil  inventory;  and 

(c)  The  licensee  added  new  sections 
to  specify  a  range  of  pressure  limits  and 
impose  LCOs  and  SRs  for  the  starting  air 
receivers.  CTS  does  not  curr^itly  have 
these  requirements. 

8.  The  licensee  proposed  ITS  LCO 
3.8.4,  "DC  Sources— Operating"  and 
associated  ITS  SR  3.8.4  which  are  less 
restrictive  than  CTS  3.7.B.5  and  CTS 
3.7.B.6,  CTS  3.7.B.5,  and  CTS  3.7.B.6 
allow  one  of  the  four  batteries  to  be 
inoperable  for  24  hours  if  the  associated 
charger  is  operable  or  allow  one  of  the 
four  chargers  to  be  inoperable  for  24 
hours  if  the  associated  battery  is 
operable. 

9.  The  licensee  originally  proposed 
ITS  LCO  3.8.6.  which  did  not  include  a 


requirem  ent  to  verify  battery  float 
current  e  i^ery  seven  days  in  accordance 
with  STi  3.8.6,  hyt  required  seven  days 
with  ass(  ciated  conditions.  The  original 
proposec  ITS  3.8.6  was  a  deviation  from 
STS  3.8.(  ,  which  specified  the  seven- 
day  intei  /al  requirement.  However,  the 
licensee  ater  modified  its  proposed  ITS 
3.8.6  to  i  iclude  the  seven-day  SR. 

10.  Th(  I  licensee  originally  proposed 
ITS  LCO  3.8.7,  "hiverter— Operating," 
which  lii  aits  the  time  the  inverter  may 
be  inopei  able  to  seven  days  in  its  March 
27,  2002,  submittal  in  lieu  of  24  hours 
as  recom  nended  by  NUREG-1431.  The 
staff  was  concerned  that  the  seven-day 
LCO  was  too  long  and  also  was  not 
consistei  t  with  NUREG-1431. 
Subsequi  ntly,  the  licensee  modified  its 
proposec  ITS  LCO  3.8.7  to  reduce  the 
LCO  fron  I  seven  days  to  24  hours. 

11.  "Hk  I  licensee  proposed  ITS  5.5.11, 
"Diesel  F  uel  Oil  Testing  Program," 
which  is  a  deviation  from  STS  5.5.13. 
The  cujT(  int  CTS  and  UFSAR  do  not 
have  any  requirements  for  testing  diesel 
fuel  oil.  I'roposed  ITS  5.5.11  adds  a  new 
program  J  "Diesel  Fuel  Oil  Testing,"  to 
require  tlat  a  diesel  fuel  oil  testing 
program  is  maintained  with  specific  TS 
requirements  for  acceptance  criteria  and 
testing  frequency.  IP2  design  and 
licensing)  basis  requires  that  each  diesel 
generatoi  (DG)  has  an  onsite 
underground  storage  tank  containing  oil 
for  48  hours  of  minimiun  safeguards 
load  and  a  DG  fuel  oil  reserve  with 
sufficien  fuel  to  support  an  additional 

5  days  of  operation.  ITS  5.5.11  will 
establish  separate  fuel  oil  testing 
programs  for  onsite  underground  storage 
tanks  and  the  DG  fuel  oil  reserve  tanks. 
The  proposed  ITS  adds  to  the 
Adminis^ative  Control  Section  of  the 
TS  a  nevm  diesel  fuel  oil  testing  program. 
It  also  incorporates  several  editorial 
changes  n  order  to  make  the  ITS 
consistent  with  the  STS.  With  a  few 
exceptions,  this  program  follows  the 
requirem  ents  specified  in  the  STS. 

Environn  lental  Impacts  of  the  Proposed 
Action 

The  N]  [C  has  completed  its  evaluation 
of  the  pri  tposed  conversion  of  the  CTS 
to  the  IT)  1  for  IP2,  including  the  beyond 
scope  iss  lies  discussed  above.  Changes 
which  are  administrative  in  nature  have 
been  found  to  have  no  effect  on  the 
technical  content  of  the  TSs.  The 
increased  clarify  and  understanding  that 
these  changes  bring  to  the  TSs  are 
expectedlto  improve  the  operators' 
control  off  IP2  in  normal  and  accident 
conditions. 

Relocation  of  the  requirements  from 
the  ITS  tp  other  licensee-controlled 
documents  does  not  change  the     ^ 
requirenJents  themselves.  Future 


changes  to  these  requirements  may  be 
made  by  the  licensee  under  10  CFR 
50.59  and  other  NRC-approved  control 
mechanisms,  which  will  ensure 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  consistent  with  the 
guidelines  of  NUREG-1431,  Revision  2, 
and  the  Commissions's  Final  Policy 
Statement.  . 

Changes  involving  more  restrictive 
requirements  have  been  found  to 
enhance  plant  safety. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit,  or  to  place  an  unnecessary 
burden  on  the  licensee,  their  removal 
from  the  TSs  was  justified.  In  most 
cases,  the  relaxations  previously  granted 
to  individual  plants  on  a  plant-specific 
basis  were  the  result  of  generic  action, 
or  of  agreements  reached  during 
discussions  with  the  owners'  groups, 
and  found  to  be  acceptable  for  the  plant. 
Generic  relaxations  contained  in 
NUREG-1431,  Revision  2,  have  been  ^ 
reviewed  by  the  NRC  staff  and  found  to 
be  acceptable. 

In  summary,  the  proposed  revisions  to 
the  TSs  were  found  to  provide  control 
of  plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  for  the  plant 
defined  in  10  CFR  part  20  and  does  not 
have  the  potential  to  affect  any  historic 
sites.  It  does  not  affiect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  It  does  not 
increase  any  discharge  limit  for  the 
plant.  Therefore,  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Envimnmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 


proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  the  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  alternative  action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resoiut:es  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  IP2,  dated 
September  1972. 

Agencies  and  Persons  (Consulted 

On  September  25,  2002.  the  staff 
consulted  with  the  New  York  State 
official,  Ms.  Alyse  Peterson,  of  the  New 
York  Energy  and  Research  Authority, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  27,  2002,  as  supplemented 
by  letters  dated  May  30,  2002;  July  10, 
2002;  October  10,  2002;  October  28, 
2002;  November  26,  2002;  December  18, 
2002;  January  6,  2003;  January  27,  2003; 
February  26,  2003;  April  8,  2003;  May 
19,  2003;  June  23,  2003;  June  26,  2003; 
July  15,  2003;  August  6,  2003; 
September  11,  2003;  October  8,  2003; 
and  October  14,  2003.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Docimient  Room 
(PDR),  located  at  One  White  Flint  North 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floorj,  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.htnd. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-«00- 
397-4209  or  301^15-4737,  or  by  e-mail 
to  pdT®nrc.gov. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  November,  2003. 
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For  the  Nuclear  Regulatory  Commission. 
Richard  Laufer, 

Gftj'e/,  Section  1,  Project  Directorate  1, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-28498  Filed  11-13-03;  8:45  am] 

BILLING  CODE  75MMn-P 


PENSION  BENERT  GUARANTY 
CORPORATION 

Required  interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 


SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  imder  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assimiptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  http://www.pbgc.gov. 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premiiun 
under  part  4006  applies  to  premium 
pa)anent  years  beginning  in  November 
2003.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
imder  part  4281  apply  to  valuation  dates 
occurring  in  December  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  (202)  326-4024.  TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  (202)  326-4024. 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 


"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figure  each  month — based  on  the 
30-year  Treasury  bond  matiiring  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premiiun  payment  years  beginning 
in  November  2003  is  5.16  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determinmg 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
December  2002  and  November  2003. 


For  premium  payment  years 
beginning  In: 


Decemt>er  2002  . 

January  2003 

February  2003  ... 

March  2003 

April  2003 

May  2003 

June  2003 

July  2003  

August  2003  

September  2003 

October  2003 

November  2003  . 


The  required 
interest  rate  is: 


4.96 
4.92 
4.94 
4.81 
4.80 
4.90 
4.53 
4.37 
4.93 
5.31 
5.14 
5.16 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
December  2003  under  part  4044  are 
contained  in  an  amenchnent  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  November  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-28543  Filed  11-13-03;  8:45  am] 

BILLING  CODE  77Qe-«1-4> 


RAILROAD  REHREMENT  BOARD 

Agenqf  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raifroad 
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Retiiaaaent  Board  (RRB)  has  submitted 
the  following  proposal(s]  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  ofProposal(s):  (1) 
Collection  title:  Voluntary  Customer 
Surveys  in  Accordance  with  E.0. 12862. 

(2)  Form(s)  submitted:  G-201. 

(3)  0^a  Number:  3220-0192. 

(a)  Expiration  date  of  current  OMB 
clearance: 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  2,050. 

(8)  Total  aimual  responses:  2,050. 

(9)  Total  annual  reporting  hours:  742. 

(10)  Collection  description:  The 
Railroad  Retirement  Board  (RRB) 
utilizes  voluntary  customer  surveys  to 
ascertain  customer  satisfaction  with  the 
RRB-in  terms  of  timeliness, 
appropriateness,  access,  and  other 
measures  of  quality  service.  Surveys 
involve  individuals  that  are  direct  or 
indirect  beneficiaries  of  RRB  services  as 
well  as  railroad  employers  who  must 
report  earnings. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Miencwa, 

Clearance  Officer. ' 

(FR  Doc.  03-28504  Filed  11-13-03;  8:45  am] 

BHJJNG  CODE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94—409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  November 
17,,2003: 

An  Open  Meeting  will  be  held  on 
Wednesday,  November  19,  2003  at  2 
p.m.,  in  Room  1C30,  the  William  O. 
Douglas  Room. 


The  sv  bject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
Novemb  n  19,  2003  will  be: 

The  Ci  tmmission  will  consider 
whether  to  adopt  amendments  to 
Scheduli  ( 14A  and  Forms  10-Q,  10- 
QSB,  10-  K,  and  10-KSB  under  the 
Securiti(  s  Exchange  Act  of  1934,  and 
Form  N-lCSR  imder  the  Securities 
Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940.  The 
amendments  would  require  expanded 
disclosure  related  to  the  operation  of 
board  nominating  committees  and  new 
disclosure  concerning  security  holder 
commiu]  ications  with  board  members. 

For  fui  ther  information,  please 
contact  4illian  Brown  at  (202)  824-= 
5250. 

At  tim  ss,  changes  in  Commission 
prioritiei ;  require  alterations  in  the 
scheduli  ag  of  meeting  items.  For  further 
informal  on  and  to  ascertain  what,  if 
any,  mat  :ers  have  been  added,  deleted 
or  postpi  )ned,  please  contact:  The  Office 
of  the  Sc  cretary  at  (202)  942-7070. 

Dated:   4ovember  12.  2003. 
Jonathan  G.  Katz, 
Secretary 

[FR  Doc.  1 13-28707  Filed  11-12-03;  3:45  pm] 
BILUNG  CO  DE  8010-01-P 


SECURI  TIES  AND  EXCHANGE 
COMMiS  SION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUM  EMENT:  [68  FR  62860, 
Novemb  jr  6,  2003] 
STATUS:  :iosed  Meeting. 
PLACE:  4  50  Fifth  Street,  NW., 
Washington,  DC. 
ANNOUN<  EMENT  OF  ADDITIONAL  MEETING: 
Additioi  lal  meeting. 

An  ad  litional  Closed  Meeting  will  be 
held  on  Wednesday,  November  12,  2003 
at  4  p.m 

Comn  issioners.  Counsel  to  the 
Commis  doners,  the  Secretary  to  the 
Commis  lion,  and  recording  secretaries 
will  atte  id  the  Closed  Meeting.  Certain 
staff  mei  nbers  who  have  an  interest  in 
the  matt  3r  may  also  be  present. 

Comn  issioner  Campos,  as  duty 
officer,  <  etermined  that  no  earlier  notice 
thereof  i  i^as  possible. 

The  G  meral  Counsel  of  the 
Commis  iion,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  ihe  exemptions  set  forth  in  5 
U.S.C.  5  )2b(c)(5),  (7),  and  (10)  and  17 
CFR  20C  .402(a)(5),  (7),  and  (10),  permit 
considei  ation  of  the  scheduled  matters 
at  the  C|3sed  Meeting. 

Commissioner  Campos,  as  duty 
officer.  Voted  to  consider  the  items 


listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  Closed 
Meeting  to  be  held  on  Wednesday. 
November  12,  2003  will  be: 

Settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  November  12,  2003. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-28708  Filed  11-12-03;  3:45  pm) 

BILUNG  CODE  aOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48755;  File  No.  PCAOB- 
2003-04] 

Public  Company  Accounting  Oversight 
Board;  Order  Approving  Proposed 
Code  of  Ethics 

November  7,  2003. 
I.  Introduction 

On  July  11^2003,  the  Public  Company 
Accounting  Oversight  Board  (the 
"Board"  or  the  "PCAOB")  filed  with  the 
Secimties  and  Exchange  Commission 
(the  "Commission")  proposed  rule 
PCAOB-2003-04  piu^suant  to  Section 
101  of  the  Sarbanes-Oxley  Act  of  2002 
(the  "Act")^  relating  to  the 
establishment  of  an  ethics  code.  Notice 
of  the  proposed  rule  was  published  in 
the  Federal  Register  on  September  26, 
2003.^  The  Commission  received  no 
comment  letters.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule. 

n.  Description 

Section  101(g)(3)  of  the  Act  directs  the 
PCAOB  to  establish  ethics  rules  and 
standards  of  conduct  for  Board  members 
and  staff.  The  Act  required  that  this 
code  include  a  one-year  bar  on  practice 
before  the  Board  (and  the  Commission, 
with  respect  to  Board-related  matters) 
for  former  members  of  the  Board,  and  a 
bar  for  formw  staff  that  was  not  to 
exceed  one  year. 

In  furtherance  of  this  provision,  the 
PCAOB  issued  a  proposed  ethics  code 
for  public  comment  on  April  18,  2003. 
In  response  to  comments  received,  the 
PCAOB  adopted  a  proposed  ethics  code 


'  15  U.S.C.  7201.  etseq. 

2  Release  No.  34-18506  (September  22,  2003);  68 
FR  55673  (September  26.  2003). 


on  June  30,  2003  and  filed  it  with  the 
Commission's  Office  of  the  Secretary  on 
July  11,  2003.  Pursuant  to  the 
requirements  of  section  107(b)  of  the 
Act  and  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"),  the  Commission  published  the 
proposed  ethics  code  for  public 
comment  on  September  26,  2003. 

The  PCAOB's  proposed  ethics  code 
consists  of  14  sections  (EC  1  through  EC 
14)  that  establish  rules  governing  the 
conduct  of  PCOAB  members,  employees 
and  certain  contractors  and  consultants. 
The  code,  among  other  things,  adopts  a 
set  of  basic  principles,  clarifies  who  is 
covered  by  which  provisions, 
establishes  permitted  and  prohibited 
financial  and  employment  interests, 
requires  certain  financial  disclosures, 
restricts  certain  outside  activities,  limits 
the  gifts  that  may  be  received  by 
members  and  employees,  employs  a 
reasonable  person  standard  for 
analyzing  disqualification  issues, 
maintains  a  permanent  ban  on  the 
.  release  of  non-public  information, 
establishes  the  position  of  an  Ethics 
Officer  to  counsel  and  provide 
interpretations  of  the  code,  addresses 
the  conflict-of-interest  issues  relating  to 
seeking  other  employment,  imposes  a 
post-employment  restriction  on  former 
members  and  staff  with  respect  to 
practicing  before  the  Board  (or  the 
Commission  with  respect  to  Board- 
related  matters)  with  respect  to 
particular  matters  involving  specific 
parties  that  the  former  member  or  staff 
person  had  worked  on  at  the  Board, 
provides  that  waivers  of  the  ethics  code 
will  be  made  public  (subject  to  the 
protection  of  certain  information  on 
privacy  groimds),  and  requires  an 
annual  certification,  of  compliance  with 
the  Code's  provisions. 

ni.  Discussion 

The  Commission  received  no  public 
comments  regarding  the  PCAOB's 
proposed  ethics  code.  Section  101  of  the 
Act  directs  the  PCAOB  to  establish 
ethics  rules  and  standards  of  conduct 
for  Board  members  and  staff.  The 
proposed  ethics  code  addresses  all  of 
the  essential  elements  of  an  effective 
ethics  code,  including  standards  on 
financial  and  personal  conflicts, 
protection  of  non-public  information, 
acceptance  of  gifts,  outside  activities, 
waivers  of  the  code,  and  restrictions  on 
seeking  other  employment,  and  post- 
Board  employment  activities. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conmiission  finds  that  the  proposed 
ethics  code  is  consistent  with  the 
requirements  of  the  Act  and  the 
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sectuities  laws  and  is  necessary  and 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors. 

It  is  thefore  ordered,  pursuant  to 
section  107  of  the  Act  and  section 
19(b)(2)  of  the  Exchange  Act,  that  the 
proposed  ethics  code  (File  No.  PCAOB- 
2003-04)  be  and  hereby  is  approved. 

By  the  Conunission. 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  03-28474  Filed  11-13-03;  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48749;  File  No.  SR-NYSE- 
2003-24] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.1  Thereto 
To  Reduce  Initial  and  Annual  Branch 
Office  Registration  Fees,  Retroactive 
to  January  1, 2003,  Charged  to  Member 
Organizations  With  More  Than  One 
Thousand  Branch  Offices 

November  6,  2003. 

On  August  21,  2003,  the  New  York 
Stock  Exchange,  Lie.  ("NYSE"  or  the 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  1  of  the  Securities  Exchange  Act 
of  1934  (the  "Act")  and  Rule  19b-4  2 
thereunder,  a  proposed  rule  change  to 
reduce  branch  office  fees  charged  to 
member  organizations  with  more  than 
one  thousand  branch  offices,  retroactive 
to  January  1,  2003.  On  September  8, 
2003,  the  Exchange  amended  the 
proposal. 3  The  proposed  rule  change,  as 
amended,  was  published  for  notice  and 
comment  in  the  Federal  Register  on 
October  3,  2003.'»  The  Commission  did 
not  receive  any  comment  letters  on  the 
proposed  rule  change. 

Tne  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  letter  from  Darla  C.  Stuckey,  Secretary, 
NYSE,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Market  Regulation,  Commission,  dated 
September  5.  2003  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  48547 
(September  25.  2003),  68  FR  57497  (October  3, 
2003). 

9  In  approving  this  proposal,  the  CommiMion  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


rule  change  is  consistent  with  section 
6(b)(4)  of  the  Act,  whidi  requires  that 
the  rules  of  an  exchange  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities."  The  Commission 
notes  that  the  proposed  rule  change  will 
not  impose  any  additional  charges  on 
members,  but  will  rather  refund  a 
portion  of  the  fees  paid  by  members 
having  more  than  one  thousand  offices 
since  January  1,  2003,  as  well  as  reduce 
their  prospective  fees.  The  Commission 
further  notes  that  the  Exchange  has 
represented  that  it  filed  this  proposal  in 
response  to  member  organization 
concerns  that  the  current  branch  fee 
schedule  is  unduly  burdensome  for 
certain  business  models. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act/  that  the 
proposed  rule  change  (SR-NYSE-2003- 
24),  as  amended  by  Amendment  No.  1, 
is  hereby  approved. 

For  the  Ck)minission,  by  the  Division  of 
Market  R^ulation.  pursuant  to  delegated 
authority." 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-28475  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  MIO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  AdministratkMi 

Environmental  Impact  Statement: 
Bartow  County,  GA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  adivse  the  public  that  a 
supplemental  draft  Environmental 
Impact  Statement  (EIS)  will  be  prepared 
for  the  proposed  new  location  extension 
of  US  411  in  Bartow  Coimty,  C^orgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Callan,  P.E.,  Division 
Administrator,  Federal  Highway 
Administration,  61  Forsyth  Street,  SW... 
Suite  17T100,  Atlanta,  GA  30303-3104, 
Telephone  (404)  562-3630  and/or  Mr. 
Harvey  Keepler,  State  Environmental/ 
Location  Engineer,  Geoi^gia  Department 
of  Transportation,  Office  of 
Environmental/Location,  3993  Aviation 
Circle,  Atlanta,  Georgia  30336, 
Telephone  (404)  699-4400. 


815  U.S.C.  78f[b)(4}. 
'  15  U.S.C.  78»(b)(2}. 
•  17  CFR  200.30-3(a)(12). 


64674 


Federal  Register /Vol.  68 


No.  220 /Friday,  November  14,  2003 /Notices 


SUPPLEMENTARY  INFORMATKWI:  The 
FHWA,  in  cooperation  with  the  GDOT. 
will  prepare  a  supplemental  draft  EIS  to 
construct  a  new  location  roadway 
between  US41  and  1-75  in  Bartow 
County,  Georgia  for  a  distance  of 
approximately  7.5  miles.  This  new 
location  extension  of  US411  is  needed 
to  provide  additional  capacity  and 
congestion  relief  for  the  existing 
roadway  network,  which  currently 
includes  common  sections  of  US411,  SR 
61  and  SR20  to  access  1-75.  This  project 
would  provide  direct,  multi-lane  access 
from  Rome  to  1-75  and  is  one  of  the 
final  connecting  links  in  the  Memphis 
to  Atlanta  Connector. 

A  Final  EIS  for  this  project  was 
approved  January  9, 1989,  and  the 
Record  of  Decision  was  signed  May  25, 
1989.  In  1991,  a  suit  was  filed  against 
the  USDOT,  FHWA  and  the  GDOT  on 
this  project.  In  1993,  the  United  States 
District  for  the  Northern  District  of 
Georgia  acknowledged  the  need  for  the 
project  and  confirmed  its  independent 
utility  fit>m  a  larger  east-west  connector 
known  as  the  Northern  Arc.  However, 
the  doamient  was  ruled  inadequate 
because  it  failed  to  adequately  study  a 
full  range  of  alternatives.  The  proposed 
Supplemental  draft  EIS  will  address  and 
study^  full  range  of  alternatives  for  this 
conidor  and  will  provide  updated 
studies  and  analyses  on  the  alternatives 
originally  studied. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  A  public  hearing  will  be  held 
and  a  public  notice  will  be  given  of  the 
time  and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  is 
addressed  and  all  significant  issues 
identified  in  the  EIS,  formal  scoping 
will  be  reinitiated.  Additionally, 
.comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  should  be  directed  to  the  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  Georgia's 
approved  clearinghouse  review  procedures 
apply  to  this  program.) 
Issued  on:  November  5,  2003. 

Jeniiifer  L.  Giersch, 

Environmental  Coordinator,  Atlanta,  Georgia. 
(FR  Doc.  03-28490  Filed  11-13-03;  8:45  am] 
HUMG  COOE  4»10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Envlrontnental  Impact  Statement: 
Interstate  81  Corridor  Improvement 
Study,  \  irginia 

AGENCY:  Federal  Highway 
Adminii  tration  (FHWA),  DOT. 

action:   Notice  of  intent. 


SUMMARY ':  The  Federal  Highway 
Adminij  tration  (FHWA)  is  issuing  this 
notice  tc  advise  the  public  that  a  Tier  1 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  1-81  Corridor 
Improvepent  Study  in  Virginia. 

FOR  FUrJhER  INFORMATION  CONTACT:  John 

SimkinsL  1-81  Corridor  Environmental 
Project  Itlanager,  Federal  Highway 
Admini^ation,  Post  Office  Box  10249, 
Richmoad,  Virginia  23240-0249. 
Telephone:  (804)  775-3342. 

SUPPLEIENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
DepartnJent  of  Transportation  (VDOT), 
will  preiare  a  Tier  1  EIS  for  the  1-81 
CorridoB  Improvement  Study  in 
Virginia,  The  Tier  1  EIS  will  study  a 
range  of  improvement  concepts  that  will 
adcfress  pe  purpose  and  need, 
including  highway  concepts,  rail 
concept!^  and  combinations  of  highway 
and  rail  concepts.  The  effects  of  tolling 
with  regard  to  the  improvement 
concept!  will  also  be  studied.  In 
addition,  the  consequences  of  making 
no  improvements  to  the  1-81  corridor 
will  be  atudied.  At  the  conclusion  of  the 
Tier  1  snidy,  decisions  will  be  made  on 
the  impiovements  concepts,  the 
indepenpent  highway  and  rail 
compoiwnts  to  be  studied  in  Tier  2 
National  Environmental  Policy  Act 
(NEPA)  aocument(s),  and  the  type  of 
NEPA  dpcument(s)  for  those 
cempon  mts.  Site-specific  analyses  and 
approva  s  will  be  elements  of 
subsequ  mt  Tier  2  studies. 

The  F  iWA  and  the  VDOT  are  seeking 
input  as  part  of  the  scoping  process  to 
assist  in  determining  and  clarifying 
issues  relative  to  the  study.  Letters 
describing  the  study  and  soliciting  input 
will  be  sent  to  the  appropriate  Federal, 
State,  aijd  local  agencies,  and  to  private 
organiz^ons  and  other  interested 
parties  as  part  of  the  scoping  effort.  An 
agency  scoping  meeting  as  well  as 
multiply  public  scoping  meetings  are 
being  planned  and  will  be  announced 
by  the  MOOT  when  schedules  have  been 
confirmed.  In  addition,  multiple  public 
hearings  will  be  held  for  which  public 
notice  will  be  given  on  the  time  and 
place.  The  Tier  1  Draft  EIS  will  be 
'dvailabl ;  for  public  and  agency  review 


and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  study  is  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Conunents  or 
questions  concerning  this  study  and  the 
Tier  1  EIS  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action.) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 

Issued  on:  November  6,  2003. 
John  Simkins, 

1-81  Corridor  Environmental  Project  Manager. 
[FR  Doc.  03-28541  Filed  11-13-03;  8:45  am] 

»LUNG  CODE  4810-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Doclrnt  No.  FRA-2000-7257;  Notice  No.  32] 

Railroad  SafatjM^dvisory  Committee; 
Notice  of  Meeting 

agency:  Federal  Raikoad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Raifroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

SUMMARY:  FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  RSAC  meeting 
topics  will  include  updates  on  the 
Illinois  Department  of  Transportation 
Positive  Train  Control  P*roject,  the 
Highway-Rail  Crossing  Action  Plan,  the 
Switching  Operations  Fatality  Analysis, 
and  the  Collision  Analysis  Working 
Group.  Status  reports  will  be  given  on 
the  Locomotive  Crashworthiness, 
Passenger  Safety,  and  other  active 
working  groups.  The  Committee  will  be 
briefed  on  the  International  Application 
of  Alcohol  and  Drug  Rules,  Hazardous 
Materials  Regtilations,  and  Medical 
Standards  for  Safety  Critical  Employees. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Tuesday, 
December  2,  2003. 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  the  Washington  Plaza,  10 
Thomas  Circle,  NW.,  WasUngton,  DC 
20005,  (202)  842-1300.  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
served  basis  and  is  accessible  to 


individuals  with  disabilities.  Sign  and 
oral  interpretation  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

FOR  FURIMEII MRMMATKM  CONTACT: 
Trish  Butera  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue.  NW.,  Stop  25,  Washington,  DC 
20590,  (202)  493-6212/6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  1120  Vermont 
Avenue  NW.,  Mailstop  25,  Washington, 
DC  20590.  (202)  493-6302. 
SUPPLBIENTARY  MFORMATIOII:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FRA  is  giving  notice  of  a  meeting 
of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Tuesday, 
December  2.  2003.  The  meeting  of  the 
RSAC  will  be  held  at  the  Washington 
Plaza.  10  Thomas  Circle,  NW.. 
Washington,  DC  20005.  (202)  842-1300. 
All  times  noted  are  Eastern  Standard 
Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
voting  representatives  and  five  associate 
representatives  drawn  from  among  32 
organizations  representing  various  rail 
industry  perspectives,  two  associate 
representatives  from  the  agencies  with 
railroad  safety  regulatory  responsibility 
in  Canada  and  Mexico  and  other  diverse 
groups.  Stafk  of  the  National 
Transportation  Safety  Board  and  Federal 
Transit  Administration  also  participate 
in  an  advisory  capacity. 

See  the  RSAC  Web  site  for  details  on 
pending  tasks  at:  http://Tsac.fira.dot.gov. 
Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11, 1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington,  DC,  on  November  7, 
2003. 

George  A.  Gavalla, 

Associate  Administrator  for  Safety. 

[FR  Doc.  03-28527  Filed  11-13-03;  8:45  am] 

BILUNG  CO0£  4aiO-06-P 
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ACTION:  Notice  of  Intmt  to  prepare  an 
Environmental  Impact  Statement. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
Improved  Transit  Access  Across  the 
Hudson  River  to  New  YorIc  City, 
Referred  to  as  Access  to  tlw  Region's 
Core 

AGENCY:  Federal  Transit  Administration 
(FTA). 


The  Federal  Transit 
Administration  (FTA)  is  issuing  this 
notice  to  advise  oth»  agencies  and  the 
public  that,  in  accordance  with  the 
National  Environmental  Policy  Act  and 
its  implementing  r^ulations,  FTA  and 
the  New  Jersey  Transit  Corporation  (NJ 
TRANSIT),  in  partnership  with  the  Port 
Authority  of  New  York  &  New  Jersey 
(PANYNJ).  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  alternatives  that  increase 
transit  capacity  acnws  the  Hudson  River 
to  meet  the  growing  demand  for  travel 
between  midtown  Manhattan  (23rd 
Street  to  59th  Street,  Hudson  River  to 
East  River)  and  west-of-Hudson  points 
in  New  Jersey  and  New  York.  NJ 
TRANSIT  is  the  local  sponsoring  agency 
bx  this  EIS.  Among  the  alternatives  to 
be  considered  is  the  construction  of  a 
new  trans-Hudson  River  rail  tunnel  and 
additional  infrastructure  improvements 
in  New  Jersey  and  proximate  to  Penn 
Station  New  York  (FSNY)  to  improve 
train  and  commuter  capacity.  The 
tunnel  alternative  was  recommended  on 
the  basis  of  a  Major  Investment  Study 
(MIS)  conducted  from  1995  to  2003, 
which  is  available  for  review  as 
described  in  ADDRESSES  below.  FTA.  NJ 
TRANSIT,  and  PANYNJ  seek  public  and 
interagency  input  on  the  scope  of  the 
EIS  for  the  project,  including  the 
alternatives  to  be  considered  and  the 
environmental  and  community  impacts 
to  be  evaluated.  The  project  is  called 
Access  to  the  Region's  Core  (ARC). 
DATES:  Scoping  Comments  Due  Date: 
Written  comments  on  the  scope  of  the 
EIS  should  be  sent  to  NJ  TRANSIT  by 
January  30,  2004.  See  ADDRESSES  below. 

Scoping  Meeting:  Public  scoping 
meetings  to  determine  the  appropriate 
scope  of  the  EIS  for  ARC  will  be  held 
on  December  8,  2003  in  Newark  and 
December  10,  2003  in  New  York  City  at 
the  locations  given  in  ADDRESSES  below. 
Registration  to  speak  will  begin  at  11  am 
for  the  mid-day  session  and  at  5  pm  for 
the  evening  session  and  will  remain 
open  for  both  sessions  until  all  who 
wish  to  speak  have  been  heard.  The 
buildings  are  accessible  to  people  with 
disabilities.  A  sign  language  interpreter 
will  be  available  for  the  hearing 
impaired.  People  with  other  special 
needs  should  call  the  study  toll-free 
information  line  at  1-877-ARC-0999. 
Oral  and  written  comments  may  be 
given  at  the  scoping  meetings;  a 
stenographer  will  record  oral  comments. 
At  the  meetings,  project  staff  will  be 
available  for  informal  discussion  and 
questions  on  project-related  issues. 
Scoping  information  is  available  on  the 


project  Web  site  at  http-J/ 
www.acce8stothereffonscon.com  and 
will  be  available  at  the  scoping 
meetings.  Scoping  material  may  also  be 
obtained  by  contacting  David 
Widawsky,  Project  Manager,  at  the  NJ 
TRANSIT  address  given  in  ADDRESSES 
below  or  by  calling  toll-free  1-677- 
ARC-0999  or  by  e-mailing 
infij^accesstotheregionscore.com. 
ADDRESSES:  Written  comments  on  the 
project  scope  should  be  forwarded  to 
David  Widawsky,  Project  Manager.  NJ 
TRANSIT.  One  Penn  Plaza  East.  4th 
Floor.  Newark.  NJ  07105-2246  or  via  e- 
mailto 

info&accesstotheregionscoTe.com.  The 
scoping  meetings  will  be  held  at  the 
following  locations:  The  Gateway 
Hilton,  Newark  Gateway  Center  9 
Ra}rmond  Boulevard,  Newark,  New 
Jersey  07102  on  December  8,  2003  bom 
11  am  to  2  pm  and  from  5  pm  to  8  pm 
and  at  the  Hotel  Pennsylvania,  401 
Seventh  Avenue,  New  York,  New  York 
10001  on  December  10,  2003  from  11 
am  to  2  pm  and  &t)m  5  pm  to  8  pm.  If 
you  wish  to  be  placed  on  the  mailing 
list  to  receive  further  information  as  the 
EIS  study  develops,  caU  the  toll-free 
information  line  at  1-877-ARC-0999  or. 
send  an  e-mail  request  to 
info@accesstotheregionscore.com.  The 
Major  Investment  Study  (MIS)  Summary 
Report  can  be  downloaded  from  the 
project  Web  site  at  http:// 
www.accesstotheregionscore.com  or  a 
hard  copy  can  be  obtained  by  contacting 
the  Project  Managw,  as  indicated  above. 
Updated  information  on  ARC  will  also 
be  posted  on  the  project  Web  site  given 
above. 
FOR  FURTNER  MFORMATION  CONTACT:  Mr. 

James  A.  Goveia,  Community  Planner, 
Federal  Transit  Administration,  Region 
n.  One  Bowling  Green,  Room  429,  New 
York,  New  York,  10004-1415; 
telephone:  (212)  668-2170. 
SUPPLEMENTARY  INFORMATION: 
I.  Scoping 

The  FTA.  NJ  TRANSIT,  and  thrf^ 
PANYNJ  invite  all  interested 
individuals  and  organizations,  and 
federal,  state,  and  local  agencies  to 
comment  on  the  scope  of  the  EIS. 
During  the  scoping  process,  comments 
should  focus  on  identifying  specific 
social,  economic,  or  environmental 
issues  to  be  evaluated,  or  on  proposing 
alternatives  that  may  be  less  cosUy, 
more  cost  effective  or  have  fewer 
environmental  impacts  while  achieving 
similar  transportation  objectives.  At  this 
time,  comments  should  not  focus  on  a 
preference  for  a  particular  alternative. 

Following  the  public  scoping  process, 
public  outreach  activities  will  include 
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meetings  with  a  Regional  Citizens' 
Liaison  Conunittee  (RCLC)  established 
for  the  study,  as  well  as  meetings  with 
interested  parties  or  small  groups.  Those 
wishing  to  participate  in  the  RCLC  may 
do  so  t^  registering  on  the  Web  site  at 
http://wvfw.accesstotheregionscore.com 
or  by  calling  toll  free  l-877-ARC-og99 
or  by  e-mailing 

mfcidaccesstotheregionscore.com.  As 
part  of  the  public  participation  process, 
the  study  Web  site,  http:// 
www.accesstotheregionscore.com,  will 
be  pwiodically  updated  to  reflect  the 
project's  current  status.  In  addition, 
newsletters  will  be  cinnilated  to  a  broad 
constituency  to  ensure  people  are 
informed  about  the  project.  Additional 
opportunities  for  public  participation 
will  be  announced  through  mailings, 
notices,  advertisements,  and  press 
releases. 

n.  Description  of  Study  Area  and 
Transportation  Needs 

The  primary  project  study  area  is 
defined  as  the  travel  corridor  from 
Newariw  Liberty  International  Airport 
Station,  through  PSNY,  to  Sunnyside 
Yard  in  Queens.  The  market  area  for  the 
proposed  ARC  transit  service  is  a  much 
largisr  area  that  encompasses  all  of  the 
individual  market  areas  of  the  existing 
and  plaimed  passenger  rail  lines  that 
serve  PSNY  from  west  of  the  Hudson 
River. 

The  goal  of  the  ARC  EIS  is  to  examine 
alternatives  that  provide  new  transit 
capacity  to  meet  the  growing  demand 
for  travel  between  midtown  Manhattan 
and  west-of-Hudson  points  in  New 
Jersey  and  New  York.  The  rail  and 
highway  networks,  as  well  as  commuter 
bus  services  and  facilities,  in  this 
coiridw  are  at  or  near  capacity.  As 
shown  in  the  MIS  increased  trans- 
Hudson  transit  capacity  would  help  to 
meet  the  growing  demand  on  existing 
lines  and  additional  demand  that  woiUd 
be  eroded  by  other  ongoing  capital 
improvements  such  as  the  opening  of 
the  Secaucus  Junction  station  and  the 
recent  inauguration  of  Midtown  Direct 
service  via  the  Montclkir  Connection.  It 
is  anticipated  that  these  improvements 
will  open  new  markets,  attracting 
additional  riders  on  trains  between 
west-of-Hudson  markets  and  PSNY, 
adding  pressures  to  capacity  and  service 
relis^ility.  The  ARC  MIS  conducted 
from  1995  to  2003  indicated  that  a  new 
rail  tunnel  is  needed  because:  (1)  Trans- 
Hu(^n  rail  lines  are  already  at  or  near 
capacity;  (2)  commuter  rail  can  best 
provide  the  high  transit  capacity  and 
geographic  coverage  that  is  needed;  (3) 
train  capacity  constraints  exist  at  PSNY; 
and  (4)  long-term  growth  trends  in 


population,  employment,  and  regional 
developo  tent  are  expected  to  continue. 

m.  Aher  latives 

The  alt  amatiyes  proposed  for 
evaluatio  i  in  the  EIS  include: 

1.  The  4o  Action  Alternative,  which 
includes  the  current  transportation 
network  i  ind  the  other  projects  in  the 
long-ran{  e  transportation  plans  of  the 
both  met  opolitan  planning 
organizat  ons  (North  Jersey 
Transpor  ation  Planning  Authority  and 
New  Yorl  Metropolitan  Transportation 
Council)  that  will  be  completed  by  the 
design  y^  of  the  ARC  project. 

Two  lopg-tefm  build  alternatives 
(Alternatives  P  and  S)  to  be  developed 
by  2015: 

2.  Lon^Term  Build  Alternative  P 
(Penn  Station),  which  includes  a  new 
two  track  rail  line  from  Secaucus 
Junction  md  a  new  tunnel  from  a  portal 
near  Tom  lelle  Avenue  in  Union  City,   ~ 
adjacent  i  o  the  existing  North  River 
tunnel,  a  mtinuing  imder  the  Palisades 
and  the  i  udson  River  to  Penn  Station 
New  Yor  :.  Alternative  P  also  includes 
increased  station  capacity  at  Penn 
Station  hfew  York.  Alternative  P  would 
significantly  increase  the  transit- 
capacity  to  midtown  Manhattan  for 
west-of-Hudson  commuters  and  would 
also  achieve  the  additional  goals  of 
meeting  tpe  growing  demand  generated 
by  commuters  on  existing  transit  lines 
and  highltrays,  providing  capacity  for 
expansioi  i  of  transit  service  into  new 
markets,  mproving  service  reliability 
and  redui  ing  travel  times  for  existing 
riders,  an  i  providing  improved  access 
to  planne  d  activity  centers  on 
Manhattan's  far  West  Side.  As  initially 
proposed^  key  features  of  this 
altemati\le,  from  west  to  east  include: 
(a)  A  trac  c  connection  at  Secaucus 
Junction  )ermitting  direct  service  from 
the  Main  Bergen,  Pascack  Valley,  and 
Port  Jervi  s  lines  via  the  Northeast 
Corridor  \o  PSNY;  (b)  a  storage  yard  in 
Secaucus^  New  Jersey  for  the  additional 
NJ  TRANSIT  trains  operating  in  the  new 
tunnel;  (c)  a  fifth  track  at  the  Secaucus 
Junction  |o  accommodate  the  additional 
trains  from  the  Main/Bergen,  Pascack 
Valley,  and  Port  Jervis  lines;  (d)  two 
additions  tracks  on  the  Northeast 
Corridor  High  Line  east  of  the  Secaucus 
Junction  ^o  accommodate  additional 
trains  operating  in  a  new  tunnel^  (e)  a 
new  two  track  timnel  under  the 
Palisades  and  Hudson  River;  (f)  a  new 
lower  lev  si  8-track,  4-platform  station 
directly  t  eneath  the  existing  tracks  of 
PSNY;  (g  new  passenger  circulation 
corridors,  designed  to  link  the  new 
tracks  ani  1  platforms  with  the  street  and 
with  exis  ing  passenger  concoiu^es;  and 
(h)  A  sho  t  length  of  tunnel  designed  for 


future  use  and-concealed  behind  a 
breakout  wall.  This  feature  would 
facilitate  a  future  extension  of  service 
north  to  the  vicinity  of  Grand  Central  . 
Terminal  or  east  to  Sunnyside  Yard  in 
Queens  with  minimal  disruption  to 
existing  train  operations. 

3.  Long-Term  Build  Alternative  S 
(Sunnyside  Yard)  is  identical  to 
Alternative  P  (Penn  Station)  west  of  the 
Hudson  River.  Altnnative  S  includes  a 
new  two  track  rail  line  from  Secaucus 
Junction  and  a  new  timnel  from  a  portal 
near  Tonnelle  Avenue  in  Union  City, 
adjacent  to  the  existing  North  River 
tunnel,  continuing  under  the  Palisades 
and  the  Hudson  FUver  to  Penn  Station 
New  York.  Alternative  S  also  includes 
increased  station  capacity  at  Penn 
Station  New  York.  Alternative  S  would 
significantly  increase  the  transit 
capacity  to  midtown  Manhattan  for 
west-of-Hudson  commuters  and  would 
also  achieve  the  additional  goals  of 
meeting  the  growing  demand  generated 
by  commuters  on  existing  transit  lines 
and  highways,  providing  capacity  for 
expansion  of  transit  service  into  new 
markets,  improving  service  reliability 
and  reducing  travel  times  for  existing 
riders,  and  providing  improved  access 
to  planned  activity  centers  on 
Manhattan's  far  West  Side.  As  initially 
proposed,  key  features  of  Alternative  S 
from  west  to  east  are:  (a)  A  track 
connection  at  Secaucus  Jtmction 
permitting  direct  service  from  the  Main/ 
Bergen,  Pascack  Valley,  and  Port  Jervis 
lines  via  the  Northeast  Corridor  to 
PSNY;  (b)  a  fifth  track  at  the  Secaucus 
Junction  to  accommodate  the  additional 
trains  from  the  Main/Bergen,  Pascack 
Valley,  and  Peat  Jnvis  lines;  (c)  two 
additional  trades  on  the  Northeast 
Corridor  Ifigh  Line  east  of  the  Secaucus 
Junction  to  accommodate  additional 
trains  operating  in  a  new  tunnel;  (d) 
reconfigiuation  of  Tracks  1-5  and 
extension  of  Platforms  1  and  2  in  Penn 
Station  New  Yoriq  (e)  a  second  new  two 
track  tuimel  breaking  out  of  Tracks  1- 
5  at  the  east  ead  of  Pram  Station  New 
York,  continuing  und«r  31st  Street  in 
Manhattan  and  under  the  East  River  to 
Sunnyside  Yard  in  Queens;  ({)  a  short 
length  of  tunnel  designed  for  future  use 
and  concealed  behind  a  breakout  wall. 
This  feature  would  facilitate  a  foture 
extension  of  service  north  to  the  vicinity 
of  Grand  Central  Terminal  with  mininial 
disruption  to  existing  train  operations. 
Alternative  S  differs  from  Alternative  P 
by  providing  an  additionaTnew  timnel 
under  31st  Street  in  Manhattan, 
continuing  under  the  East  River  that 
will  enable  additional  NJ  TRANSIT  and 
possibly  Amtrak  trains  to  access  the 
storage  yards  at  Sunnyside  in  Queens. 
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4.  Near-Teim  Improvement 
Alternatives:  In  addition,  NJ  TRANSIT 
has  developed  near-tenn  improvements 
that  could  be  developed  incrementally 
in  phases  to  expand  trans-Hudson  and 
PSNY  capacity  by  2010.  During  this 
near-term  period,  the  effects  of  many 
new  services  such  as  the  NJ  TRANSIT 
Montclair  Connection,  the  NJ  TRANSIT 
Secaucus  Junction,  Amtrak  High  Speed 
Acela  service,  and  expanded  Long 
Island  Rail  Road  (LIRR)  service  with 
dual-power  locomotives  and  bi-level 
coaches  will  matxire,  and  PSNY  will  not 
have  the  room  to  accommodate  the 
resulting  train  and  passenger  demand. 
The  proposed  near-term  improvements 
provide  capacity  enhancements  at  PSNY 
to  meet  these  demands.  The  near-term 
improvements  include:  (a)  A  linear  yard 
east  of  PSNY  Tracks  1-5  imder  31st 
Street  to  store  up  to  six  trains,  which 
could  be  the  first  incremental  phase  of 
through  tracks  to  Sunnyside  Yard  as  in 
Alternative  S;  (b)  an  easterly  extension 
of  PSNY  Platforms  1  and  2  to  permit  the 
operation  of  longer  NJ  TRANSIT  trains; 
and  (c)  a  new  12th  Avenue  Yard  west 
of  10th  Avenue  between  30th  and  31st 
Streets  to  store  up  to  an  additional  12 
trains.  The  Near-Term  Improvement 
Alternatives  may  be  implemented  as 
stand-alone  projects,  or  as  an  initial 
phase  of  the  build  alternatives. 

Any  additional  reasonable 
alternatives  that  emerge  from  the 
scoping  process  will  be  considered. 


IV.  ProbaUe  Effects 

The  FTA,  NJ  TRANSIT,  and  PANYNJ 
will  evaluate  both  project-specific  and 
cumulative  cfamges^to  the  social, 
economic,  and  {rfiysical  environment, 
including  land  acquisition  and 
displacements;  land  use,  zoning  and 
economic  development;  pjirklands; 
community  disruption;  aesthetics; 
historic  and  archeological  resources; 
traffic  and  paridng;  air  quality;  noise 
and  vibration;  water  quality;  wetlands; 
ecologically  sensitive  areas;  endangered 
species;  ener;^  requirements  and 
potential  for  conservation;  hazardous 
waste;  environmental  justice;  and  safety 
and  security.  Through  the  MIS  process, 
the  following  environmental 
sensitivities  have  already  been 
identified  for  consideration  during  the 

ms. 

In  New  Jersey  these  environmental 
sensitivities  include:  (a)  Habitat  and 
wetlands  encroachment  in  the  New 
Jersey  Meadowlands;  (b)  hazardous 
materials  disturbance  and  disposal 
associated  with  facilities  such  as  the 
Malanka  Landfill;  (c)  surface  waters  and 
floodplains,  along  with  coastal  wildlife 
habitats:  (d)  historic  architectural 
(above-ground)  and  archaeolog;ical 


(below-ground)  resources;  (e)  electrical 
power  transmission  facilities;  and  (f)  air 
quality  and  noise/vibration  due  to  rail 
opoations  and  park-ride  facilities 
traffic. 

In  New  Yoric  these  environmental 
sensitivities  include:  (a)  Hazardous 
materials  disturbance  and  disposal;  (b) 
air  quality  and  noise/vibration 
associated  with  construction;  (c) 
vehicular  and  pedestrian  flow  during 
construction;  (d)  utilities  and  their 
possible  relocation  during  construction; 
(e)  underground  fuel  tanks  below 
buildings;  (e)  landmarks  and  historic 
buildings/structures;  and  ({)  parks  and  "^ 
recreation  areas. 

In  the  Hudson  River  and  East  River 
these  environmental  sensitivities 
include:  (a)  Regulations  and  associated 
permits  from  Federal  and  State 
jurisdictional  agencies;  (b)  disturbance 
and  disposal  of  hazardous  materials;  (c) 
marine  and  benthic  (bottom-dwelling) 
habitat  and  wildlife  distiu-bance  related 
to  alternative  construction  techniques. 

Key  areas  of  environmental  concern 
would  be  in  the  areas  of  new 
construction  (e.g.,  new  structures,  new 
stations,  new  track).  The  impacts  will  be 
evaluated  both  for  the  construction 
period  and  for  the  long-term  period  of 
operation  of  each  alternative.  Measures 
to  mitigate  adverse  impacts  will  be 
explored. 

V.  FTA  Procedures 

The  EIS  is  being  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  and  implemented 
by  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (40  CFR  parts 
1500-1508).  the  FTA/Federal  Highway 
Administration's  Environmental  Impact 
and  Related  Procedures  (23  CFR  part 
771).  This  study  will  also  address  the 
requirements  of  the  National  Historic 
Preservation  Aqt  of  1966,  as  amended. 
Section  4(f)  of  the  1966  U.S.  Department 
of  Transportation  Act.  the  Clean  Air 
Act,  as  amended.  Section  6(f)  the  Clean 
Water  Act.  the  Executive  Orders  on 
Environmental  Justice,  Floodplain 
Management,  and  Protection  of 
Wetlands,  and  other  applicable 
environmental  laws,  regulations,  and 
executive  orders. 

The  MIS  that  resulted  in  the 
recommendation  to  build  a  new  Hudson 
River  rail  tunnel  and  related 
infrastructure  on  both  sides  of  the 
Hudson  River  was  issued  in  2003.  FTA 
intends  to  incorporate  the  MIS  by 
reference  into  the  EIS.  as  well  as  various 
supplemental  studies  conducted 
subsequent  to  the  MIS,  including  an 
initial  evaluation  of  the  potential  social. 


economic,  and  environmental  impacts 
of  the  MIS  alternatives. 

Upon  completion,  the  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment.  Public  hearings 
on  the  Draft  EIS  will  be  held  within  the 
study  area.  On  the  basis  of  the  Draft  EIS 
and  the  public  and  agency  comments 
received,  a  locally  preferred  alteniative 
will  he  selected  for  further  analysis  and 
refinement  in  the  Final  EIS. 

Issued  on:  November  7,  2003. 
Leiitia  ThompMm, 
Reponal  Administrator. 
[FR  Doc.  03-28481  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

MhirWine  Afimlnlatration 

Reports,  Fonns  and  ReeordkMpIng 
Raquimnefits;  Agency  InfbniMlion 
Collecllon  Activity  Under  OMB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  information 
collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  Hie  nature  of  the  information 
c(^ection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  11, 2003.  No  conmients  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  December  15,  2003. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thopias  Christensen,  Maritime 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-5900;  FAX:  202-488-0941  or 
e-mail:  tom.chiistensen9marad.dot.gov. 
Copies  of  this  collection  also  can  be 
obtained  from  that  office. 
SUPPLEMENTARY  erORMATION:  Maritime 
Administration  (MARAD). 

Title:  Voluntary  Tanker  Agreement. 

Oh^  Control  Number:  2133-0505. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Owners  of  tanker 
companies  who  operate  in  international  ■ 
trade  and  who  have  agreed  to 
participate  in  this  agreement. 

Forms:  None. 

Abstract:  The  collection  consists  of  a 
request  from  MARAD  that  each 
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paitidpant  in  tibe  Voltmtaiy  Tankar 
Agreement  submit  a  list  of  the  names  of 
ships  owmed.  chartered,  ca  contracted 
for  by  the  participant,  and  their  size  and 
flags  of  registiy .  There  is  no  prescribed 
format  for  this  infc»mati(Mi. 

Annual  Estimated  Burden  Hours: 
Fiftem  hours  (one  hour  per  respondent). 

Addresses:  Sead  comments  to  the 
Office  of  Information  and  Regulatory 
AjEEuis,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washiiigton,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Conunents  Are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  eSsct  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC.  on  November  7, 
2003. 

JodC  Richard. 

Secnlaiy,  Maritime  Administration. 
(FR  Doc.  03-28477  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKNi 
MNIoimI  HiglNMy  Traffic  Sfltety 


Aimoundng  ttw  TW*mii  Quartarly 
MttUiiH  d  Vtm  Crash  Injury  Ritiwch 
and  EngbtMrlng  Network  (CIREN) 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Meeting  announcement. 


f:  This  notice  annoimoes  the 
Twelfth  Quarterly  Meeting  of  members 
of  the  Crash  Injury  Research  and 
Engineming  Network.  OREN  is  a 
collaborative  effort  to  conduct  research 
on  crashes  and  injuries  at  ten  Level  1 
T^uma  Centers  Ihiked  by  a  computer 
networL  Researchers  can  review  data 
and  share  expertise,  which  could  lead  to 
a  better  understanding  of  crash  injury 
mechanisms  and  the  design  of  safer 
vehicles. 

DATE  AND  TME:  The  meeting  is 
scheduled  from  9  a.m.  to  5  p.m.  on 
Friday,  Dspunber  5, 200^. 


informat 
CIRENi 
through  1 
held  the  I 
5,  2000, 


C  The  meeting  will  be  held  at 
the  Chil<ken's  Harbor  Building,  1600 
6th  Aven  ue  South  (comer  of  6th  Avenue 
South  an  1 16th  Street)  in  Birmingham, 
Alabama  This  meeting  will  be  hosted 
by  the  M  ircedes  Benz  OREN  Center  at 
the  Univi  rsity  of  Alabama  at 
Binningi  am. 

SUPFLBl  NTARV  MFORMATION:  The 

QREN  S]  'Stem  has  been  established  and 
crash  casbs  have  been  entered  into  the 
database  ly  each  Center.  QREN  cases 
may  be  v  ewed  from  the  NHTSA/CIREN 
Web  site  it:  http://www- 
nrd.nhtst  •.dot-gov/departments/nrd-SO/ 
ciren/a^N.html.  NHTSA  has  held 
three  Annual  Conferences  where  OREN 
research  Results  were  presented.  Further 

>n  about  the  three  previous 
tnces  is  also  available 

te  NHTSA  website.  NHTSA 
quarterly  meeting  on  May 

tth  a  topic  of  lower  extremity 
injuries  iii  motor  vehicle  crashes;  the 
second  quarterly  meeting  on  July  21, 

2000,  win  a  topic  of  side  impact 
crashes;  me  third  quarterly  meeting  on 
Novembo'  30,  2000,  widi  a  topic  of 
thoracic  fijuries  in  crashes;  the  fourth 
■quarterly  meeting  on  March  16,  2001, 
with  a  topic  of  offset  frontal  collisions; 
the  fifth  quarterly  meeting  on  June  21, 

2001,  on  :nR£N  outreach  efforts;  the 
sixth  qua  terly  meeting  (held  in  Ann 
Arbor,  Michigan)  with  a  topic  of  injuries 
involving  sport  utility  vehicles,  the 
seventh  quarterly  meeting  on  December 
6,  2001,  ^  nth  a  topic  of  ^e  Related 
Injuries  (  Uderly  and  Children),  the 
eighth  qu  uterly  meeting  on  April  25, 

2002,  wit  1  a  topic  of  Head  and 
Traumatip  Brain  Injuries,  the  ninth 
quarterly  meeting  on  August  22,  2002  at 
Harborvi#w  Injiuy  Prevention^end 
Research  iCenter  in  Seattle,  Washington 
with  premutations  highlighting  the 
various  research  specialties  of  the 
Centers;  the  tenth  Quarterly  meeting  on 
Decembe  5,  2002,  with  a  topic  of 
Occult  In  uries;  and  the  eleventh 
Quarterly  Meeting  on  April  3,  2003  with 
papers  oi  i  the  injuries  sustained  in 
crashes  w  here  vehicles  are  mis-matched 
in  terms  i  )f  size  or  weight.  Presentations 
from  thea  a  meetings  are  available 
through  t  le  NHTSA  website. 

NHTS/  L  plans  to  continue  holding 
quarterly  meetings  on  a  regular  basis  to 
dissemin  ite  CIR04  ioformation  to 
interested  parties.  This  is  the  twelfth 
such  meeting.  The  QREN  Centers  will 
be  preseijting  papers  on  a  variety  of 
research  topics. 

Shoul(j  it  be  necessary  to  cancel  the 
meeting  due  to  inclement  weather  or  to 
any  otheo  emergencies,  a  decision  to 
cancel  will  be  made  as  soon  as  possible 
and  posted  immediately  on  NHTSA's 


Web  site  http-J/wwwjdttsa.dot.gov/ 
nhtsa/announce/meetings/.  ff  you  do 
not  have  access  to  the  web  site,  you  may 
call  the  contact  listed  below  and  leave 
your  telephone  or  fax  numbw.  You  will 
be  called  only  if  die  meeting  is 
pos^ned  at  canceled. 

FOR  HiRnei  iJDnmTiow  contact: 

Mark  Scarboro,  Office  of  Advanced 
Safety  Research,  400  Seventh  Street, 
SW.,  Room  6220,  Washington,  DC 
2(^90.  Telephone:  (202)  366-5932. 

Holly  Waller,  Mocedes-Benz  QREN 
Center,  Center  for  Injury  Sciences, 
1922  7th  Avenue  South-^KB  110, 
Birmingham,  Alabama  35294, 
Telephone  (205)975-3034. 

Issued  on:  November  6, 2003. 
Raymood  P.  Owinp, 

Associate  Administrator  fm  Advanced 
Research  and  Analysis,  National  Highway 
Traffic  Safety  Administration. 
[FR  Doc.  03-28482  Filed  11-13-03;  8:45  am] 
aaojNo  cooe  4M«-s»-r 


DEPARTMENT  OF  TRANSPORTATION 

National  Hiylimy  Traffic  SafMy 
AdnilnlstrMllon 

[Doctot  No.  NHTSA-aOOS-16473] 

Notloe  Of  Roo^pl  Of  Polilion  for 
Decision  That  Nonoonformlng  2002- 
2003  Morcodaa  Bmz  E-320  r 
Can  Ara  EUgMa  for  importation 

AQENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACnON:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002-2003 
M«rcedes  Bexiz  E-320  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safe^  Administration  (NKTSA)  of  a 
petition  for  a  decision  that  2002-2003 
Mercedes  Benz  E-320  passenger  cars 
that  were  not  cwiginally  manufectured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  15,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
MaMgemoBtt  Room  PI^^Ol,  400 


Seventh  St.  SW.,  Washington,  DC 
20590.  Docket  hours  are  from  9  a.m.  to 
5  p.m.  Anjrone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Kegi^er 
published  on  April  11,  2000  (Voliune 
65,  Niunber  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

FOR  FmmiERMFORIIATlON  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202)  366-3151. 
SUPPLEMENTARY  INFORMATION: 
Background 

Undw  49  U.S.C.  30141(a)(lKA),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  aU  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice,  in  the  Fednal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
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Sunshine  Car  Import  L.C.  of  Cape 
Coral,  Florida  ("SO")  (Registered 
Impcnter  01-289)  has  petitioned  NHTSA 
to  decide  whether  2002-2003  Mercedes 
Benz  E-320  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
The  vehicles  which  SCI  believes  are 
substantially  similar  are  2002-2003 
Mercedes  Benz  E-320  passenger  cars 
that  were  manu&ctured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufecturo'  as 
conframing  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitions  claims  that  it  carefully 
compared  non-U.S.  certified  2002-2003 


Mercedes  Benz  E-320  passenger  cars  to 
their  U.S.-certified  countoparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

SCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002-2003  Mercedes 
Benz  E-320  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  cai>able  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002-2003  Mercedes 
Benz  E-320  piassenger  cars  are  identical 
to  their  U.S.  certifi^  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence,  103  Defrosting  and  Befogging 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Bralce  Fluid.  124  Accelerator  Conbol 
Systems,  202  Head  Restraints,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems.  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages.  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammabihty  of 
Interior  Materials. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altoed  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  ward 
"brake"  on  the  ins^ument  cluster  in 
place  of  the  international  ECE  warning 
symbol;  (b)  replacement  or  conversion 
of  the  speedometer  to  read  in  miles  per 
hours. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
inspection  of  all  vehicles  and 
installation  of  U.S.-model  headlamps, 
tail  lamps,  side  markers,  and  high 
mounted  stop  lamps  on  vehicles  that  are 
not  already  so  equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passengw  side 
rearview  mirror  wi&  a  U.S.-model 
component  or  inscription  of  the 
reqiiired  warning  statement  on  the 
mirror's  fece. 

Standard  No.  114  Theft  Protection: 
reprogramming  of  the  instrument  cluster 
software  to  activate  the  key  warning 
buzzer. 


Standard  No.  118  Power  Window 
Systems:  inspection  of  all  vehicles  and 
installation,  in  vehicles  that  are  not 
already  so  equipped,  of  a  relay  in  the 
power  wdndow  system  so  that  the 
window  transport  will  not  operate  with 
the  ignition  switched  off. 

Standard  No.  201  Occupant 
Protection  in  Interior  Impact:  inspection 
of  all  vehicles  and  replacement  of  all 
parts  necessary  to  achieve  compliance 
with  the  standard  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Reprogramming  of  the 
instrument  cluster  software  to  activate 
the  seat  belt  warning  buzzer,  (b) 
inspection  of  all  vehicles  and 
replacement  of  the  driver's  and 
passenger's  air  bags,  control  units, 
sensors,  and  seat  belts  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  should  be 
equipped  at  the  front  and  rear  outboard 
seating  positions  with  combination  lap 
and  shoulder  belts  that  are  self- 
tensioning  and  that  release  by  means  of 
a  single  red  pushbutton  and  with  a  lap 
belt  at  the  rear  center  seating  position. 
The  petitioner  further  states  that  the 
vehicles  are  equipped  with  a  seat  belt 
warning  lamp  that  is  identical  to  the 
lamp  installed  on  U.S.-cotified  models. 

Standard  No.  214  Side  bripact 
Protection:  inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  door 
beams  identical  to  those  in  the  U.S. 
certified  model  and  installation  of  those 
components  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  301  Fuel  System 
Integrity:  inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with 
components  necessary  to  achieve 
coii^>liance  with  the  standard  that  are 
identical  to  the  components  installed  on 
the  vehicles'  U.S.-certified  counterparts. 

Standard  No.  401  Interior  Trunk 
Release:  installation  of  an  emergency 
trunk  lid  release. 

The  petition^'  states  that  all  vehicles 
must  be  inspected  kr  compliance  wdth 
the  Bumper  Standard  found  in  49  CFR 
part  581  and  that  U.S.-model 
components  necessary  to  achieve 
compliance  with  the  standard  must  be 
installed  on  vehicles  not  already  so 
emupped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
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described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington.  DC 
20590.  Docket  hours  are  from  9  a.m.  to 
5  p.m.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  or:  November  10,  2003. 
KnuMth  N.  Weinatein, 
Associate  Administ  atorfor  Enforcement. 
(FR  Doc.  03-28525  Filed  11-13-03;  8:45  am] 
BUJNQ  COOE  4t1fr-8»4> 


DEPARTMENT  OF  TRANSPORTATION 

National  HlQtwey  Traffic  Safety 
Acbnlnlatratlon 

[DeekM  Na  NHTSA-2003-16474] 

NoUce  Of  Receipt  Of  Petition  for 
Decieion  that  Nonconforming  1999- 
2003  SuzuM  GSX-R  750  Motorcycles 
Are  EligHile  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999-2003 
Suzuki  GSX-R  750  motorcycles  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999-2003 
Suzuki  GSX-R  750  motorcycles  that 
were  not  originally  manu&ctured  to 
comply  with  all  applicable  Federal 
piotor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufectured  for  importation  into  and 
sale  in  the  Onited  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  15,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docketmiunber  and  notice  niunber. 


and  be  si  bmitted  to:  Docket 
Managen  ent.  Room  PL.-401, 400 
Seventh  $t  SW.,  Washington,  DC 
20590.  D<>cket  hours  are  from  9  a.m.  to 
5  p.m.  A]  lyone  is  able  to  search  the 
electronii :  form  of  all  comments 
received  nto  any  of  our  dockets  by  the 
name  of  1  le  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,! labor  union,  etc.).  You  may 
review  D  DT's  complete  Privacy  Act 
Statemen  :  in  the  Federal  Register 
publishe<  on  April  11,  2000  (Volume 
65,  Numl  er  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURT  lER  INFORMATION  CONTACT: 
tZoleman  Sachs,  Office  of  Vehicle  Safety 
Compliai  ce,  NHTSA  (202-366-3151). 
SUPPLEMI  NTARY  INFORMATION: 

Backgros  nd 

Under  [9  U.S.C.  30141(a)(1)(A),  a 
motor  vekicle  that  was  not  originally 
manufact  iired  to  conform  to  all 
applicabi  b  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  I.  nited  States  unless  NHTSA 
has  deciosd  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  jale  in  the  United  States, 
certified  inder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  ve^cle  to  be  compared,  and  is 
capable  cf  being  readily  altered  to 
conform  ^  all  applicable  Federal  motor 
vehicle  s^ety  standards. 

Petitions  for  eligibility  decisions  may 
be  submi  ted  by  either  manufecturers  or 
importen  who  have  registered  with 
NHTSA  I  ursuant  to  49  CFR  part  592.  As 
specified  [in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  p  itition  that  it  receives,  and 
affords  in  terested  persons  an 
opportun  ty  to  comment  on  the  petition. 
At  the  cl(  se  of  the  comment  period, 
NHTSA  {  ecides,  on  the  basis  of  the 
petition  a  ad  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publisher  this  decision  in  the  Federal 
Register. 

Northe  n  California  Diagnostic 
Laboratoiiies,  Inc.  of  Napa,  California 
("NCDL"i  (Registered  Importer  92-011) 
has  peti^)ned  NHTSA  to  decide 
whether  ion-U.S.  certified  1999-2003 
Suzuki  GSX-R  750  motorcycles  are 
eligible  f«lr  importation  into  the  United 
States.  T]|e  vehicles  which  NCDL 
believes  ^re  substantially  similar  are 
1999-2O03  SuzuEi  GSX-R  750 
motorcycies  that  were  manufactured  for 
importati  an  into,  and  sale  in,  the  United 
States  am  i  certified  by  their 
manufad  irer  as  conforming  to  all 


applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1999-2003 
Suzuki  GSX-^  750  motorcycles  to  their 
U.S.-certified  counterparts,  and  foimd 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

NCDL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999-2003  Suzuki 
GSX-R  750  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999-2003  Suzuki 
GSX-R  750  motorcycles  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  (Jars,  and  122 
Motorcycle  Brake  Systems. 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  Part 
565  have  been  affixed  to  non-U.S. 
certified  1999-2003  Suzuki  GSX-R  750 
motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  altered 
to  meet  the  following  standards,  in  the 
manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  amber  front  side 
reflectors,  and  red  rear  side  reflectors 
that  conform  to  the  requirements  of  the 
standard.  The  petitioner  states  that  the 
vehicles  are  already  equipped  with  a 
headlamp  system,  a  t^  lamp  system,  a 
stop  lamp  system,  a  white  license  plate 
lamp,  a  red  rear  reflector,  and  turn 
signals  that  conform  to  the  standard. 

Standard  No.  Ill  fleamew Mirrors: 
installation  of  rearview  mirrors  that 
conform  to  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars;  installation  of  a  label  showing  that 
the  tires  and  rims  are  in  conformity  with 
the  requirements  of  the  standard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  vehicles 
are  already  equipped  with  a 
supplemental  engine  stop  control  on  the 
right  handlebar  and  with  other  controls 
and  displays  that  are  in  conformity  with 
the  requirements  of  the  standard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket  • 
Management,  Room  PL-401,  400 


Sevraith  Street  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
wiU  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  ^ate  will  also  be  considned. 
Notice  of  final  action  on  the  potion 
wiU  be  published  in  the  Feda«l 
KegiatBr  pursuant  to  the  authority 
indicated  below. 

Aiitliority:  49  U.S.C.  30141(a)(1)(B)  and 
(bKD:  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  10, 2003. 
Kemwtfa  N.  Wdnsteio, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  03-28526  Filed  11-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
SurfM*  Transportation  BoanI 

[STB  DockM  No.  IIC-F-21004] 

Uncolnshire  Equity  Fund  H,  L.P.,  VSC 
Partnsia,  LLC,  ACL  Acquisition,  LLC, 
and  Soulhsost  Coach,  Inc.— Control— 
Amsrican  Coach  Unas  of  yiami.  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACnOH:  Notice  Tentatively  Approving 
Finance  Transaction. 


SUMMARY:  Lincolnshire  Equity  Fund  II, 
L.P.  (LEF  n),  VSC  Partners,  LLC  (VSC), 
ACL  Acquisition,  LLC  (AOL 
Acquisition),  and  Southeast  Coach,  Inc. 
(SCI)  (collectively,  applicants), 
noncarriers  that  control  several  motor 
passenger  caiTiers,i  jointly  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  American  Coach 
Lines  of  Miami,  Inc.  (ACL  Kfiami),  a 
newly  formed  company.  Persons 
wishing  to  oppose  the  application  must 
follow  the  rules  at  49  CFR  part  1182.5 
and  1182.8.  The  Board  has  tentatively 
approved  the  transaction,  and,  if  no 
opposing  comments  are  timely  filed, 
this  matter  will  be  the  final  Board 
action. 

.DATES:  Comments  must  be  filed  by 
December  29,  2003.  Applicants  may  file 
a  reply  by  January  13.  2004.  If  no 
comments  are  filed  by  December  29, 
2003,  the  tentative  approval  becomes 
final  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 


'  See  Lincolnshire  Equity  Fund  U,  LP.,  et  al.— 
Control— America  Charters,  Ltd.,ef  al.,  STB  Docket 
No.  MC-F-21003  (STB  served  Aug.  18,  2003). 


Docket  No.  MG-F-21004  to:  Sur&ce 
Transpcwtstion  Board,  1925  K  Street, 
NW..  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  comments  to 
applicants'  represraitative:  Vincent  J. 
Coyle,  Jr.,  Pitney,  Hardin,  Kipp  &  Szuch 
LLP,  685  Third  Avenue,  New  York,  NY 
10017-4024. 

FOR  FURTHBI MFORMATICM  CONTACT: 
Beiyl  Gordon.  (202)  565-1600.  [Federal 
Infcmnation  Relay  Sovice  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  WTOnMAHON:  LEF  B,  a 
Delaware  limited  partnership,  and  VSC, 
a  Delaware  limited  liability  company, 
are  private  equity  finns  specializing  in 
middle  market  investments.  SCI  is  a 
Delaware  holding  company  that  was 
created  for  the  purpose  of  acquiring 
~  ownership  of  the  motor  passenger 
carriers  that  were  the  subject  of  the 
Board's  decision  in  STB  Docket  No. 
MC-F-21003.  See  supra  note  1.  ACL 
Acquisition,  which  is  an  intermediate 
holding  company  between  LEF  n  and 
VSC,  on  the  one  hand,  and  SCL,  on  the 
other  hand,  is  a  Delaware  limited 
liability  company  that  was  created  for 
the  purpose  of  effectuating  the  instant 
transaction. 

Applicants  state  that  they  intraid  to 
own  and  operate  abus  transportation 
business  in  the  Miami  area  and  have 
formed  ACL  Miami  to  be  incorporated 
in  Delaware  and  also  to  qualify  to  do 
business  as  a  foreign  corporation  in  the 
State  of  Florida.  Applicants  also  state 
that  ACL  Miami  intends  to  apply  for 
fedraal  operating  authority  from  the 
Federal  Motor  Carrier  Safety 
Administration  to  operate  as  a  motor 
passenger  carrier.  According  to 
applicants,  ACL  Miami  will  provide  bus 
service  in  the  Miami  area  that  is  similar, 
but  not  identical,  to  operations  formerly 
provided  by  American  Bus  Lines,  Inc. 
(American  Bus),  a  wholly  owned 
subsidiary  of  Coach  USA,  Inc.^  ACL 
Miami  will  conduct  interstate  charter 
bus  operations  and  intends  to  provide 
local  charter  service  to  a  variety  of 
customers,  including  schools,  tour 
groups  and  various  businesses.  ACL 
Miami  also  plans  to  provide  charter 
service  to  Florida  colleges  and 
tmiversities  imder  long-term  service 
contracts. 

Under  49  U.S.C.  14303(b),  the  Board 
must  approve  and  authorize  a 
transaction  it  finds  consistent  with  the 
public  interest,  taking  into 
consideration  at  least:  (1)  The  effect  of 
the  transaction  on  the  adequacy  of 
transportation  to  the  public;  (2)  the  total 
fixed  charges  that  result;  and  (3)  the 
interest  of  affected  carrier  employees. 


2  American  Bus  has  ceased  operating  in  the 
Miami  aiea. 


Ai^licants  have  sutmiitted  the 
information  required  by  49  CFR  1182.2, 
including  infbnnation  to  demcmstnte 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  AppUcants 
state  that  the  proposed  acquisition  of 
control  will  not  reduce  competitive 
options,  result  in  imreasonable  fixed 
charges,  or  adversely  impact  employees. 
They  assert  that  granting  dw  application 
will  allow  the  new  motor  carrier  to  take 
advantage  of  economies  of  scale  and 
substantial  benefits  offered  by 
applicants  that  would  othwwise  be 
vmavailable  to  the  motor  carrier 
individually.  They  also  assert  that,  with 
the  tomination  of  operations  by 
American  Bus,  ACL  Miami's 
commencement  of  opoations  will  fill  an 
important  service  void.  Applicants  state 
that  ACL  Miami  has  made  offers  of 
emplo)mient  to,  and  intends  to  hire,  a 
number  of  personnel  in  the  Miami  area, 
several  of  whom  were  employees  of 
American  Bus.  ACL  Miami  will  conduct 
business  in  some  of  the  markets 
formerly  served  by  American  Bus  and 
intends  to  move  into  other  markets  as 
well.  Additional  information,  including 
a  copy  of  the  application,  may  be 
obtained  from  applicants' 
representative. 

On  the  basis  of  the  application,  the 
Board  finds  that  the  proposed 
transaction  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated, 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsidra  the  application.  See  49  CFR 
1182.6(c).  ff  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  the  Board's  Web  site  at 
http://www.stb.d<H.gov. 

This  decision  will  not  significantiy 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
eneigy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
December  29,  2003,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
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SW.,  Room  8214,  Washington,  DC  Department  of  Transportation,  Office  of         By  the  Board,  Chaiiman  Nober. 

20590;  (2)  the  U.S.  Department  of  the  Genets  Counsel,  400  7th  Street,  VenMm  A.  MniliaBs. 

Justice,  Antitrust  Division,  10th  Street  &     SW.,  Washington,  DC  20590.  Secretaiy. 
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Corrections 


TWs  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)iished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
^issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  FAA-2003-16227] 

Policy  and  Procedures  Concerning  the 
Use  of  Airport  Revenue:  Petition  of 
Sarasota-Manatee  Airport  Authority  To 
Allow  Use  of  Airport  Revenue  for 
Direct  SubeMy  of  Air  Carrier 
Operations 

Correction 

In  notice  document  03-27753 
beginning  on  page  62651  in  the  issue  of 


Fed««l  SegiMer 

Vol.  68.  No.  220 

Friday,  November  14,  2003 


Wednesday,  November  5,  2003,  make 
the  following  corrections: 

1.  On  page  62652,  in  the  first  column, 
imder  the  ADDRESSES  heading,  in  the 
fifth  line  from  the  bottom,  "16277" 
should  read  "16227". 

2.  On  the  same  page,  in  the  third 
column,  in  the  fifth  line,  "Qty  pair 
presently"  should  read  "City  pair  not 
presently". 

[FR  Doc.  C3-27753  Filed  11-13-03;  8:45  am] 

BUJNG  CODE  1S0S-01-D 


Friday, 

November  14,  2003 


Part  n 


Department  of 
Health  and  Human 


Administratioii  for  CJiildren  and  Families 


Notice  of  Public  Comment  on  the 
Proposed  Adoption  of  ANA  Program 
Policies  and  Procedures;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChlMran  and 


Notica  of  PiMic  Comment  on  the. 
Propoaad  Adoption  of  ANA  Program 
PoHciaa  and  Procaduraa 

summary:  Pursuant  to  section  814  of  the 
Native  American  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  299lb-l,  the 
Administration  for  Native  Americans 
(ANA)  herein  describes  its  proposed 
interpretive  rules,  general  statements  of 
policy  and  rules  of  agency  procedure  or 
practice  relating  to  the  Social  and 
Economic  Development  Strategies 
(SEDS),  Language  Preservation  and 
Maintenance  (hereinafter  referred  to  as 
Native  Language),  and  Environmental 
Regulatory  Enhancement  (hereinafter 
refened  to  as  Environmental)  programs. 
Under  the  statute,  ANA  is  required  to 
provide  members  of  the  public  an 
opportimity  to  comment  on  proposed 
changes  in  interpretive  rules,  statements 
of  general  policy,  and  rule  of  agency 
procedure  or  practice  and  to  ^ve  notice 
of  the  final  adoption  of  such  changes  at 
least  30  days  before  the  changes  become 
effective.  The  notice  also  provides 
additional  information  about  ANA's 
plans  for  administering  these  programs. 
DATES:  The  deadline  for  receipt  of 
comments  is  November  28,  2003. 
ADDRESSES:  Comments  in  response  to 
this  notice  should  be  addressed  to 
Sheila  Cooper,  Director  of  Program  • 
Operations,  Administration  for  Native 
Americans,  370,  L'Enfant  Promenade, 
SW.,  Mail  Stop:  Aerospace  8-West, 
Washington,  DC  20447.  Delays  may 
occur  in  mail  delivery  to  Federal  offices; 
therefore,  a  copy  of  comments  should 
also  be  faxed  to:  (202)  690-7441. 
Comments  will  be  available  for 
inspection  by  members  of  the  public  at 
Administration  for  Native  Americans, 
Aerospace  Center,  901  D  Street  SW., 
Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Cooper,  202-690-7732. 
SUPPLEMENTARY  INFORMATION:  Section 
814  of  the  Native  American  Programs 
Act  of  1974,  (the  Act),  as  amended, 
requires  the  Administration  for  Native 
Americans  (ANA)  to  provide  notice  of 
its  proposed  interpretive  rules, 
statements  bf  policy  and  rule  of  agency 
organization,  procedure  or  practice. 
These  proposed  clarifications  and 
modifications  will  appear  in  the  FY 
2004  SEDS  Program  Annoxmcement  and 
the  announcements  for  the  Native 
Language  and  Environmental  programs. 
This  notice  and  the  draft  ANA  SEDS 
Program  Aimouncement,  which  is  part 


of  this  no  ice,  serve  to  fulfill  this 
requiremi  int. 

Additioni  J  Information 

1 .  Policy  >n  Deadline  Date  for 
Applicati  ms 

For  FY  2004,  ANA  will  have  one 
closing  d(  te  for  the  SEDS  Program  or 
other  spe(  :ial  initiative  imdertaken 
pursuant  :o  section  803(a)  of  the  Native 
Americac  Programs  Act  of  1974,  42 
U.S.C.  29  nb  and  one  closing  date  each 
for  the  Al  iska  SEDS  Program,  Native 
Language  program,  and  the 
Environnlental  program.  (Legal 
authority  Sections  803  (a)  and  (d)  and 
803C  of  t  le  Native  Americans  Programs 
Act  of  19  '4,  as  amended.  42  U.S.C. 
2991b  an!  2991b-3) 

2.  Receip  of  Applications 

ANA's  jrogram  annoimcements  will 
now  requ  re  that  all  applications  for 
funding  b  9  "received  by"  the 
Administration  for  Native  Americans 
(ANA)  by  the  closing  date.  Consistent 
with  past  practices,  ANA  will  not 
acknowle  Ige  receipt  of  applications. 
Previousl  ^  ANA  accepted  applications 
for  fundii  g  if  they  were  postmarked  on 
or  before  he  closing  date.  The  change 
to  receipt  of  the  application  by  the 
closing  d)  te  is  expected  to  reduce 
disputes  Warding  postmarks  and  late- 
arriving  abplications.  This  change  will 
also  ensure  ANA  has  the  appropriate 
number  of  skilled  peer  panel  reviewers 
available  to  review  submitted 
applicatic  ns.  Applications  received^after 
the  publii  bed  closing  date  as  stipulated 
in  the  puilished  announcement  will  not 
be  considered.  The  new  program 
announcament  closing  schedules  will 
allow  AI^  to  release  all  funding  to 
communities  earlier  in  the  fiscal  year; 
provide  ^plicants  additional  time  to 
receive  aoeincy  comments  and  seek  free 
technicallassistance  before  the  next 
competitipn  in  the  program. 
Addition|lly,  ANA  grantees  will  have 
the  opportunity  to  implement  projects 
in  a  timew  manner;  recruit  personnel  to 
support  tke  grantee's  objectives;  and 
decrease  the  number  of  requests  for  no 
cost  grani  extensions.  This  modification 
will  affor  1  ANA  the  opportunity  to 
perform  ( rant  administration  and 
program  i  aonitoring  and  evaluation 
activities  that  support  new  and  non- 
competin ;  continuation  grants.  (Legal 
authority  Sections  803  (a)  and  (d)  and 
803C  of  t  re  Native  Americans  Programs 
Act  of  19  '4.  as  amended.  42  U.S.C. 
2991b  an  i2991b-3) 


3.  Access  to  Program  Announcement 
and  Application  Materials 

The  program  aimouncement  and  the 
application  matraials  are  available  on 
the  ANA  website  at:  http:// 
www.acf.hhs.gov/programs/ana.  The 
material  on  the  website  is  provided  as 
information  only.  ANA  makes  all 
reasonable  efforts  to  assure  that  the 
Website  is  complete  and  accurate.  The 
applicant  bears  sole  responsibility,  to 
assure  that  the  copy  downloaded  and/or 
printed  from  any  source  is  accurate  and 
complete.  In  case  of  a  conflict  between 
the  content  of  material  downloaded 
from  the  web  site  and  the  material 
appearing  in  the  Federal  Register,  the 
notice  published  in  the  Federal  Register 
shall  take  precedence.  (Legal  authority: 
Sections  803  (a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
2991b-3) 

4.  Application  Subaiission 
Requirements 

The  format  of  the  application  for 
funding  is  now  standardized.  The  new 
application  format  will  help  applicants 
focus  on  the  type  of  information  and 
data  required  to  support  an  application 
for  funding.  ANA  will  implement  a  page 
limitation  requirement  to  enable  a 
thorough  review  of  the  application.  (See 
4  (a)  and  (b)).  ANA  will  implement 
these  page  requirements  with  a  limit  on 
the  niimber  of  pages  for  each  section. 
These  modifications  to  the 
announcement  will  reduce  the  amount 
of  documentation  applicants  need  to 
submit  and  it  will  both  strengthen  and 
streamline  the  peer  panel  review 
process  to  allow  reviewers  to  focus  on 
the  project  and  application  content. 
Additionally,  program  announcement 
standardization  will  prepare  ANA  and 
applicants  for  the  Federal  Government's 
Electronic  &ant  Application 
submission  initiative  and  process. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended,  42 
U.S.C.  2991ixmd  299lb-3) 

4.  (a)  Organization  and  Preparation  of 
Application:  Due  to  the  intensity  and 
pace  of  the  application  review  and 
evaluation  process,  ANA  has 
standardized  the  application  submission 
format.  The  new  application  submission 
format  for  the  SEDS  program  is  included 
in  this  notice. 

4.  (b)  ANA  Application  Format:  ANA 
will  now  require  all  applications  to  be 
labeled  with  a  Section  Heading  in 
compliance  with  the  format  provided  in 
the  program  announcement.  This  format 
applies  to  all  applicants  submitting 
applications  for  funding  in  the  programs 
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covered  by  this  notice.  All  pages 
submitted  (including  Government 
Forms,  certifications  and  assurances) 
should  be  numbered  consecutively.  The 
paper  size  shall  be  8V2  x  11  inches,  line 
spacing  shall  be  a  space  and  a  half  (1.5 
line  spacing),  printed  only  on  one  side, 
and  have  a  half-inch  margin  on  all  sides 
of  the  paper.  The  font  size  should  be  no 
smaller  than  12-point  and  the  font  type 
shall  be  Times  New  Roman.  These 
requirements  do  not  apply  to  the  project 
Abstract  Form,  Letters  of  Commitment, 
the  Table  of  Contents,  and  the  Objective 
Work  Plan.  A  complete  application  for 
assistance  under  ANA's  Program 
Annoimcements  consists  of  Three  Parts. 
Part  One  is  the  SF  424,  Required 
Government  Fonns,  and  other  required 
docimientation  noted  in  the  program 
announcement.  Part  Two  of  the 
application  is  a  description  of  the 
project's  substance.  This  section  of  the 
application  may  not  exceed  45  pages. 
Part  Three  of  the  application  is  the 
Appendix.  This  section  of  the 
application  may  not  exceed  20  pages 
(the  exception  to  this  20-page  limit 
applies  only  to  projects  that  require,  if 
relevant  to  the  project,  a  Business  Plan 
or  any  Third-Party  Agreements).  (Legal 
authority:  Sections  803  (a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

4.  (c)  Explanation  of  Project  Period: 
Under  ANA's  new  program 
annoimcements,  project  periods  will  be 
12  months,  17  months,  24  month,  or  36 
months.  ANA  currently  funds  projects 
spanning  a  36-month  period,  deception: 
Native  Language  Planning  Grants 
(Category  I)  will  continue  to  be  12  or  17 
project  periods.  This  notice  clarifies  the 
specific  project  periods  that  ANA  will 
fund.  (Legal  authority:  Sections  803  (a) 
and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1 974,  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3)  ^ 

4.  (d)  Application  Review  Criteria: 
ANA  has  expanded  the  review  criteria 
to  allow  for  a  more  equitable 
distribution  of  points  during  the 
application  review  and  competition 
process.  In  the  FY  2004  Program 
Aimouncement,  ANA  will  improve  the 
competitive  review  process  through  the 
use  of  six  criteria  that  will  evenly 
distribute  evaluation  points.  The  use  of 
six  criteria  will  standardize  the  review 
of  each  application  and  distribute  the 
number  of  points  more  equitably.  Based 
on  the  ACF  Uniform  Project 
Description,  ANA's  criteria  categories 
are  Project  kitroduction;  Objectives  and 
Need  for  Assistance;  Project  Approach; 
Organizational  Capacity;  Results  and 
Benefits  Expected;  and  Budget  and 


Budget  Narrative.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
299lb-3) 

5.  Program  Areas  of  Interest 

The  Administration  for  Children  and 
Families  supports  and  fosters  strong 
families  and  healthy  communities.  In 
the  FY  2004  Program  Announcements, 
ANA  has  identified  program  Areas  of 
Interest  to  complement  other  HHS  and 
ACF  programs.  For  example,  in  ANA's 
SEDS  program  the  Economic 
Development  areas  of  interest  support 
activities  that  will  provide  business  and 
employment  opportunities  and  options 
necessary  to  build  the  foundation  of 
healthy  communities  and  strong 
families.  Under  Social  Development,  the 
program  areas  of  interest  support 
families,  elders,  youth  development, 
healthy  marriage,  and  individuals  with 
disabilities.  Furthermore,  xmder 
Governance,  funding  may  be  used  for 
leadership  and  management  training  or 
to  assist  eligible  applicants  in  the 
development  of  laws,  regulations,  codes, 
policies,  and  practices  that  support  and 
promote  community  based  activities 
that  lead  to  self  sufficiency.  The 
Program  Areas  of  Interest  are  projects 
that  ANA  considers  supportive  to 
Native  American  communities. 
Although  eligibility  for  funding  is  not 
restricted  to  projects  of  the  type  listed 
■  under  this  program  announcement, 
these  Areas  of  Interest  are  ones  which 
ANA  sees  as  particularly  beneficial  to 
the  development  of  healthy  Native 
American  communities.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 

6.  Policy  on  Results  and  Benefits 

ANA's  program  announcement  will 
now  offer  an  opportimity  for  applicants 
to  choose  from  six  project  performance 
indicators.  For  example,  indicators  may 
be:  the  number  of  jobs  created  or 
retained;  the  strengthening  and 
modification  of  tribal  government 
activities  such  as  the  implementation  of 
codes  and  ordinances;  the  number  of 
people  trained;  the  dollar  amoimt  of 
non-federal  resources  leveraged  per 
grantee;  the  number  and  type  of 
community,  federal  and  state 
partnerships  involved  in  the  project;  the 
dollar  amount  of  private  sector 
investment  integrated  into  the  project; 
and  the  number  of  community-based 
small  businesses  established.  This 
quantitative  and  qualitative  data  will  be 
used  monitor  grantee  performance  and 
to  communicate  to  the  public  and 
Congress  on  the  impact  and  success  of 


locally  funded  ANA  projects.  (Legal 
authority:  Sections  803(a)  and  (d)and 
803C  of  the  Native  Americans  Programs 
Act  of  1 974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3) 

7.  ANA  Funding  Restrictions 

ANA  does  not  fund: 

•  Activities  in  support  of  litigation 
against  the  United  States  Government 
that  are  unallowable  imder  OMB 
Circulars  A-87  and  A-122.  (Legal 
authority:  Sections  803(a)  cmd(d),  and 
803C  of  the  Native  Americans  Pmgrams 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b,  and  2991b-3;  45  CFR  1336.50(a); 
45  CFR  74.27  and  92.  22;  OMB  Circular 
A-122,  Attachment  B,  Paragraph  10(g) 
and  OMB  Circular  A-87,  Attachment  B, 
Paragraph  14(b)) 

•  Duplicative  projects  or  does  not 
allow  any  one  community  to  receive  a 
disproportionate  share  of  the  funds 
available  for  award.  When  making 
decisions  on  awards  of  grants  the 
Agency  will  consider  whether  the 
project  is  essentially  identical  or 
sinular,  in  whole  or  significant  part,  to 
projects  in  the  same  community 
previously  funded  or  being  funded 
under  the  same  competition.  The 
Agency  will  also  consider  whether  the 
grantee  is  already  receiving  funding  for 
a  SEDS,  Language,  or  Environmental 
project  from  ANA.  The  Agency  will  also 
take  into  account  in  making  funding 
decisions  whether  a  proposed  project 
would  require  funding  on  indefinite  or 
recurring  basis.  This  determination  will 
be  made  after  it  is  determined  whether 
the  application  meets  the  requirements 
for  eligibility  as  set  forth  in  45  CFR 
1336,  Subpart  C,  but  before  funding 
decisions  are  complete.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
2991b-3) 

•  Projects  in  which  a  grantee  would 
provide  treiining  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  that  are 
otherwise  eligible  to  apply.  However, 
ANA  will  fund  T/TA  requested  by  a 
grantee  for  its  own  use  or  for  its 
members'  use  (as  in  the  case  of  a 
consortium),  when  the  T/TA  is 
necessary  to  carry  out  project  objectives. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  2991b-3;  45  CFR 
1336.33(b)(1)) 

•  The  purchase  of  real  property  or 
construction  because  those  activities  are 
not  authorized  by  the  Native  American 
Programs  Act  of  1974,  as  amended. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
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PtogFoms  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  299lb-3;  45  CFR 
1336.33(bX7)} 

•  Otqectives  or  activities  to  support 
,  care  administration  activities  of  an 

cuganization.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  Under  ^ 
Alaska  SEDS  projects.  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  govnning  systems  in  place.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Progxams 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3  and  45  CFR 
133633(b)(4)) 

•  Costs  associated  with  fund  raising, 
including  financial  campaigns, 
endowment  drives,  solicitation  of  gifts 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions  are  unallowable  under  an 
ANA  grant  award.  (Legal  authority: 
Sections  803(a)  and  (d)  and  a03C  of  the 
Native  Americans  Progmms  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
299lb-3;  45  CFR  1336.50;  45  CFR  74.27; 
OMB  Circular  A-122.  Attachment  B, 
Paroffaph  23;  OMB  Circular  A-87, 
Attachment  B.  Paragmph  21.) 

•  Majcn'  renovation  or  alteration 
because  those  activities  are  not 
authorized  under  the  Native  American 
Programs  Act  of  1974,  as  amended. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803Cofthe  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  2991b-3) 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  and  are  not  members  of  the 
applicant  organization.  Tribe,  or  village. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  cf  1 974,  as  amended,  42 
U.S.C.  2991b  and  2991b-3) 

•  Project  activities  that  do  not  further 
the  three  interrelated  ANA  goals  of 
economic  development,  so^al 
development  and  governance  or  meet 
the  purpose  of  this  program 
announcement.  (L^gal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Proffums  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and   - 
299lb-3;  45  CFR  1336.33(bK5)) 

8.  Administrative  Policies:  Applicants 
Must  Comply  With  the  Follomng 
Administrative  Policies 

•  An  applicant  must  provide  a  20% 
non-fedaal  match  of  the  approved 
project  costs.  Applications  originating 
from  American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  section  501(d) 
(tf  Public  Law  95-134.  as  amended  (48 
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U.S.C.  l469a),  under  which  HHS  waives 
any  reqtarement  fw  matching  funds 
under  $2  00.000  (including  in-kind 
contribu  ions).  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  A  tnericans  Programs  Act  of  1974, 
as  amen  led,  42  U.S.C.  2991b  and 
299lb-3,  45  CFR  1336.50(b)) 

•  An  I  pplication  from  a  Tribe,  Alaska 
Native  V  llage  or  Native  American 
organiza  ion  must  be  bom  the  governing 
body.  (U  gal  authority:  Sections  803(a) 
and  (d)  c  nd  803C  of  the  Native 
America  is  Programs  Act  of  1974,  as 
amendet ',  42  U.S.C.  2991b  and  2991b- 
3)  I 

•  A  non-profit  organization 
submittiag  an  application  must  submit 
proof  of  its  non-profit  status  at  the  time 


of  submission,  liie  non-profit 
organization  shsdl  submit  one  of  the 
foUowini  verifiable  documents:  (i)  A 
copy  of  me  applicant's  listing  in  the 
Internal  Revenue  Service's  (KS)  most 
recent  liajt  of  tax  exempt  organizations 
described  in  Section  501(c)  (3)  of  the 
IRS  code  or  (ii)  a  copy  of  the  currently 
valid  IRSjitax  exemption  certificate,  or 
(iii)  a  coj^y  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  fpderally-recognized  Tribe  in 
which  th^  corporation  or  association  is 
domiciled.  Organizations  incorporating 
in  Ameri  :an  Samoa  are  cautioned  that 
the  Samo  m  government  relies 
exclusivciy  upon  IRS  determination  of 
non-profi  t  status;  therefore,  articles  of 
incorpon  tion  approved  by  the  Samoan 
govemmi  mt  do  not  establish  non-profit 
status  for  the  purpose  of  ANA 
eligibilit]|.  (Legal  authority:  Sections 
803(a)  arid  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1 974,  as 
amended  42  U.S.C.  2991b  and  2991b- 
3) 

•  If  thi  applicant,  other  than  a  Tribe 
or  an  Ala  ika  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Americai  s  or  Native  Alaskans,  or  both, 
it  must  pi  ovide  assurance  that  its  duly 
elected  at  appointed  board  of  directors 
is  represfl  atative  of  the  community  to  be 
served.  T  >  establish  compliance,  an 
applicant  should  provide  supporting 
dociunen  ation  and  assurance  diat  its 
duly  elec  ed  or  appointed  board  of 
directors  s  m^ority  Native  Amnican. 
(Legal  ai^hority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  29blb  and  299lb-3;  45  CFR 
1336.33f^) 

•  App]  icants  must  describe  how  the 
proposed  project  olqectives  and 
activities  relate  to  a  locally  detramined 
strategy.  ( Legal  authority:  Sectitms 
803(a)  an  i  (d)  and  803C  of  the  Native 
Americai  s  Progparrts  Act  of  1974,  as 


amended.  42  U.S.C.  2991b  and  2991t>- 
3) 

•  Proposed  projects  must  consider  the 
maximum  use  of  all  available 
community-based  resoiut:es.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3) 

•  Proposed  projects  must  present  a 
strategy  to  ovorcome  the  challenges  that 
hindo'  movement  toward  self- 
sufficiency  in  the  community.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

•  Applicants  proposing  an  Economic 
Development  project  ^ould  address  the 
project's  viability.  A  business  plan,  if 
applicable,  must  be  included  to  describe 
the  project's  feasibility,  cash  flow,  and 
approach  for  the  implementation  and 
mariceting  of  the  business.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3) 

•  ANA  will  not  accept  applications 
from  tribal  components,  which  are 
tribally  authorized  divisions  of  a  larger 
tribe,  which  are  not  approved  by  the 
governing  body  of  the  tribe.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3: 45  CFR  1336.33(a)) 

9.  DUNS  Numb&rs  (New  Requirement 
To  Receive  Grant  Awards) 

On  June  27,  2003.  the  Office  of 
Management  and  Bud^  published  in 
the  Federal  Mm^tHm  a  new  Federal 
policy  applicable  to  all  Federal  grant 
applicants,  after  giving  notice  in  the 
Federal  Regialer  on  }une  27,  2002  and 
providing  opportunity  for  public 
comment  llie  policy  requires  all 
Fedraal  grant  applicants  to  provide  a 
Dun  and  Bradstreet  Data  Universal 
Nimibering  System  (DUNS)  number 
when  applying  tm  Fedoal  grants  or 
cooperative  agreements  on  or  after 
October  1,  2003.  The  DUNS  numbm  wiU 
be  required  n^iether  an  applicant  is 
submitting  a  paper  application  or  using 
the  govemmoit-wide  electronic  portal 
(http://www.(kants.Gov).  A  DUNS 
niunber  will  be  required  ficH'  evray 
q>plication  ka  a  new  award  or  renewal/ 
continuaticm  of  an  award,  including 
appUcations  or  plans  under  mandatory 
grant  programs,  sufanutted  on  (u-  after 
October  1 ,  2003.  A  DUNS  number  may 
be  acquired  at  no  cost  by  calling  the 
dedicated  toll-free  DUNS  nimiber 
request  line  on  1-866-705-5711  or  you 
may  request  a  number  on-line  at  http:/ 
/www.dnb.com. 
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10.  Community  and  Faith-based 
Organizations 

The  Administration  for  Children  and 
Families  through  the  Administration  for 
Native  Americans  supports  and  fosters 
strong  families  and  healthy 
communities  under  four  initiatives. 
ANA  encourages  applications  from 
eligible  community  and  faith-based 
organizations  that  (1)  provide  services 
directly  to  Native  American  people;  (2) 
organizations  that  support  rural 
communities;  (3)  provide  prevention 
and  intervention  programs  for  youth 
and  femilies;  and  (4)  promote  healthy 
relationships  to  strengthen  families. 

1 1 .  Community-Based  Projects 

ANA's  program  announcements  will 
emphasize  partnerships  and 
community-based  projects.  The  intent  of 
this  change  is  to  increase  the  number  of 
grants  to  local  community 
organizations,  to  encourage  new 
partnerships  with  public  and  private 
community-based  organizations.  (Legal 
authority:  Sections  803la)  and  (d)  and 
803C  of  the  Native  Americans  Proffxims 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b  and  299lb-3) 

12.  Funding  Thresholds 

The  ANA  will  increase  funding 
ceilings  under  the  Native  Language 
program  for  Category  I  Plaiming  and 
Category  11  Design  and  Implementation 
grants.  The  minimum  grant  amount  for 
Native  Language  grants  will  be  $25,000. 
The  ceiling  amount  for  Category  I  grants 
will  increase  from  $60,000  to  $100,000. 
The  ceiling  amount  for  Category  II 
grants  will  increase  from  $150,000  to 
$175,000.  The  increase  in  funding 
amoimts  for  Native  Language  grants  will 
support  the  effective  assessment  of 
native  languages.  It  will  also  provide 
applicants  the  opportimity  to 
incorporate  new  technolc^es  necessary 
to  design,  implement,  and  preserve 
Native  language  and  culture.  Grants 
awarded  under  the  Native  Language 
program  that  produce  audio  or  print 
media  will  now  include  a  stipulation 
that  a  copy  of  the  product  be  provided 
to  ANA  for  the  Language  Repository. 
Federally-recognized  Tribes  have  the 
option  to  not  submit  project  products. 
The  funding  ceiling  for  Social  and 
Economic  Development  Strategies 
(SEDS)  will  be  reduced  from  $1  million 
to  $500,000.  The  minimum  grant  award 
amoimt  will  be  $25,000.  This 
adjustment  of  the  minimnm  and 
maximimi  funding  levels  is  due  to  the 
demand  for  SEDS  project  funding. 
These  changes  will  result  in  additional 
community-based  social  and  economic 
development  project  grant  awards  undw 


the  SEDS  program.  (Legal  authority: 
Sections  803(a)  and  (dfand  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
299lb-3) 

1 3.  Availability  of  Multi-Year  Fuiuiing 

Applicants  may  apply  for  projects  of 
up  to  36  months  in  duration.  A  multi- 
year  project,  one  extending  m.ote  than 
12  months  or  17  months,  afibrds 
grantees  the  opportunity  to  undertake 
more  complex  and  in-depth  projects. 
Applicants  are  encouraged  to  develop 
multi-year  projects.  However,  applicants 
should  note  that  a  multi-year  project  is 
a  project  on  a  single  theme  that  requires 
more  than  12  or  17  months  to  complete. 
It  is  not  a  series  df  unrelated  projects 
presented  in  chronological  order  over  a 
three-year  period.  Funding  after  the  first 
budget  period  of  a  multi-year  project 
will  be  non-competitive.  However, 
multi-year  funding  will  be  contingent 
upon:  (1)  The  availability  of  Federal 
funds;  (2)  the  grantee's  progress  to 
adiieve  the  objectives  and  activities 
outlined  in  the  Objective  Woric  Plan;  (3) 
ANA's  continued  belief  that  the  project 
is  in  the  public  interest;  and  (4)  the 
grantee  is  in  compliance  with  applicable 
statutory  and  grant  reporting 
requirements.  Multi-year  grant  awards 
are  subject  to  the  availability  of  funds 
and  a  determination  by  ANA  that  the 
grantee  has  successfully  completed  its 
prior  year  objectives.  Exception:  Native 
Language  Category  I:  Planning  Grants 
will  remain  12  or  17  month  projects. 
(Legal  authority:  Sections  803(a}  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b  and  299lb-3) 

14.  Applications  from  Multiple 
Organizations  in  the  Same  Geographic 
Area 

ANA  will  accept  applications  for 
funding  and  award  grants  to  multiple 
organizations  located  in  the  same 
geographic  area,  provided  the  activities 
are  not  duplicative  of  previously  funded 
ANA  projects  in  the  same  geographic 
area  or  to  the  same  grantee.  Previously, 
undra  each  competitive  program  area, 
ANA  accepted  one  application  that 
served  or  impacted  a  reservation.  Tribe 
or  Native  American  commimity.  The 
reason  for  this  change  is  to  expand  and 
support  large  Native  American  rural  and 
urban  communities  that  provide  a 
variety  of  services  in  the  same 
geographic  area.  Although  Tribes  are 
limited  to  three  simultaneous  ANA 
grants  (one  each  under  SEDS.  Native 
Language  and  Environmental  programs) 
at  any  one  time,  this  clarification  allows 
other  community  based  organizations  to 
apply  for  ANA  funding  to  support  on- 


going community-based  efibrts, 
provided  the  activities  do  not  duplicate 
currently  funded  projects  serving  the 
same  geogr^hic  area.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  U.S.C.  2991b  and 
2991b-3) 

15.  Program  Specific  Program 
Announcements 

ANA's  FY  2004  Program 
Annoimcements  will  now  be.program 
specific.  ANA  will  release  separate 
program  announcements  for  funding 
opportimities  imder  SEDS,  for  Language 
Preservation  and  Maintenance, 
Environmental  R^ulatory 
Enhancement,  and  for  special 
initiatives.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

16.  Policy  on  Training  and  Technical 
Assistance 

To  reduce  geographic  disparities, 
ANA's  training  and  technical  assistance 
curriculimi  and  all  associated  handouts 
will  be  standardized.  ANA's  contracted 
training  and  technical  assistance 
providers  may  provide  training  in  pre- 
application  and  project  development 
Training  will  be  advertised  in  advance, 
to  ensure  prospective  applicants  have 
the  opportimity  to  attend.  All  potential 
ANA  applicants  are  eligible  to  receive 
free  training  and  technical  assistance  in 
the  SEDS,  Language  or  Environmental 
j)rogram  areas.  (Legal  authority:  Sections 
804  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991c) 

1 7.  Application  Review  Criteria 

ANA  has  improved  the  competitive 
review  process  and  will  now  use  six 
criteria  that  will  evenly  distribute 
evaluation  points.  The  use  of  six  criteria 
will  standardize  the  review  of  each 
application  and  distribute  the  number  of 
points  more  equitably.  ANA's  criteria 
categories  are:  Project  Introduction; 
Objectives  and  Need  for  Assistance; 
Project  Approach;  Organizational 
Capacity;  Results  and  Benefits  Expected; 
and  Budget  and  Budget  Justification. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  2991b-3) 

18.  Definitions 

The  following  definitions  will  be  used 
in  all  ANA  program  announcements.  In 
the  FY  2004  Program  Aimouncement. 
ANA  clarifies  many  areas  that  have 
previously  prompted  numerous 
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questions  and  application  mistakes  from 
applicants.  The  ANA  program 
announcement  will  now  include 
definitions  for  the  foUowing  terms: 

Authorized  Representatiye:  The 
person  or  person(s]  authorized  by  Tribal 
or  Organizational  resolution  to  execute 
documents  and  other  actions  required 
by  outside  agencies.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Profftuns  Act  of  1974. 
as  amended,  42  U.S.C.  2991b  and 
2991b-3) 

Budget  Period:  The  interval  of  time 
into  which  the  project  period  is  divided 
for  budgetary  or  funding  purposes,  and 
for  which  a  grant  is  made.  A  buc^t 
period  usually  lasts  one  year  in  a  multi- 
year  project  pOTiod.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
299lb-3) 

Community.  A  group  of  people 
residing  in  the  same  geographic  area 
that  can  apply  their  own  cultural  and 
socio-economic  values  in  implementing 
ANA's  program  objectives  and  goals.  In 
discussing  the  applicant's  community, 
the  following  information  should  be 
provided.  (1)  A  description  of  the 
population  segment  within  the 
community  to  be  served  or  impacted;  (2) 
the  size  of  the  conunimity;  (3) 
geograf^c  description  or  location, 
including  the  boundaries  of  the 
community;  (4)  demographic  data  on 
the  target  popiilation;  and  (5)  the 
relationship  of  the  community  to  any 
larger  group  or  tribe.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
2991b-3) 

Community  Involvement  How  the 
community  participate  in  the 
development  of  the  proposed  project, 
how  the  community  will  be  involved 
during  the  project  implementation  and 
after  the  project  is  completed.  Evidence 
of  community  involvement  can  include, 
but  is  not  limited  to,  certified  petitions, 
public  meeting  minutes,  surveys,  needs 
assessments,  newsletters,  special 
meetings,  public  Council  meetings, 
public  conunittee  meetings,  public 
hearings,  and  annual  meetings  with 
representatives  from  the  commimity. 
The  applicant  should  document  the 
community's  support  of  the  proposed 
project  Applications  from  National  and 
R^onal  bidian  and  Native 
organizations  should  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  originated, 
identify  the  beneficiaries,  and  describe 
and  relate  the  actual  project  benefits  to 
the  community  and  organization. 
National  Indian  and  Native 


organlz^ons  should  also  identify  their 
membership  and  specifically  discuss 
how  thebrganization  operates  and 
impacts  N&tive  American  people  and 
commui^ties.  (Legal  authority:  Sections 
803(a)  a$d  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amende^.  42  U.S.C.  2991b  and  2991b- 
3)  I 

Competed  Project  A  completed 
project  i^eans  that  the  program  funded 
by  ANA  )s  finished  and  the  results  and 
outcome^  are  achieved  by  the  end  of  the 
project  p  ariod.  (Legal  authority:  Sections 
803(a)  ai  d  (d)  and  803C  of  the  Native 
America  is  Programs  Act  of  1974,  as 
amendet ,  42  U.S.C.  2991b  and  2991b- 
3) 

Consoi  tia — Tribal/Village:  A  group  of 
Tribes  or  villages  that  join  together 
either  foi  long-term  purposes  or  for  the 
purpose  )f  an  ANA  project.  Applicant 
must  idei  itify  Consortia  membership. 
The  Com  ortia  applicant  must  be  the 
recipient  of  the  funds.  A  Consortia 
appUcan  must  be  an  "eligible  entity"  as 
defined  I  y  this  Program  Announcement 
and  the  /  JNA  regulations.  Consortia 
appUcanis  should  include 
documentation  (a  resolution  adopted 
pursuant  to  the  organization's 
established  procedures  and  signed  by  an 
authorize  d  representative)  from  all 
consortia  members  supporting  the  ANA 
applicatifin.  An  application  from  a 
consortiiim  should  have  goals  and 
objective^  that  will  create  positive 
id  outcomes  in  the 
ies  of  its  members.  ANA  will 
activities  by  a  consortium  of 
ich  duplicates  activities  for 
which  m(  imber  Tribes  also  receive 
funding  1  "om  ANA.  The  consortium 
applicatii  m  should  identify  the  role  and 
responsil  ility  of  each  participating 
Consortia  member  and  a  copy  of  the 
consortia  legal  agreement  or  Memoranda 
of  Agreement  to  support  the  proposed 
project.  (Legal  authority:  Sections  803(a) 
and  (d)  a  id  803C  of  the  Native 
Americai  s  Programs  Act  of  1974,  as 
amendeo  42  U.S.C.  2991b  and  2991b- 
3)  I 

Constriction:  The  initial  building  of  a 
facility.  (Legal  authority:  Sections  803(a) 
and  (d)  a^d  803C  of  the  Native 
Americaiks  Programs  Act  o/ 1974,  as 
amendedi  42  U.S.C.  2991b  and  2991b- 
3)  I 

Core  Apministration:  Salaries  and 
other  expenses  for  those  functions  that 
support  the  applicant's  organization  as 
a  whole  s  for  purposes  that  are 
uruelatedl  to  the  actual  management  or 
implementation  of  the  ANA  project. 
However  j  salaries  and  activities  that  are 
clearly  r^ated  to  the  ANA  project  are 
eligible  fqr  grant  funding.  (Legal 
authority^  Sections  803(a)  and  (d)  and 


impacts 
commi 
not  fund  { 
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803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3;  45  CFR 
1336.33(b)(4).) 

Economic  Development  Involves  the 
promotion  of  the  physical,  conunerdal, 
technological,  industrial,  and/or 
agricultural  capacities  necessary  for  a 
sustainable  local  conununity.  Economic 
development  includes  activities  and 
actions  that  develop  sustainable,  stable, 
and  diversified  private  sector  local 
economies.  For  example,  initiatives  that 
support  emplojrment  options,  business 
opportunities,  development  and 
formation  of  a  conununity's  economic 
infrastructure,  laws  and  policies  that 
result  in  the  creation  of  businesses  and 
employment  options  and  opportunities 
that  provide  for  the  foimdation  of 
healthy  conununities  and  strong 
families.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b  and  2991b- 

Equipment  Tangible,  non-expoidable 
personal  property,  including  exempt 
property,  charged  directly  to  the  award 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  However,  consistent  with 
recipient  policy,  lower  limits  may  be 
established.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Pro-ams  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3;  45  CFR  1336.50(a);  45  CFR  74.2  and 
92.3) 

Governance:  Involves  assistance  to 
tribal  and  Alaska  Native  village 
government  leaders  to  increase  their 
ability  to  execute  local  control  and 
decision-  making  over  their  resources. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended.  42 
U.Si:.  2991b  and  2991b-3) 

Implementation  Plan:  The  guidebook 
the  applicant  will  use  in  meeting  the 
results  and  benefits  expected  for  the 
project.  The  Implementation  Plan   . 
provides  detailed  descriptions  of  how, 
when,  where,  by  whom  and  why 
activities  are  proposed  for  the  project 
and  is  complemmted  and  condensed  by 
the  Objective  WoiIl  Plan.  (Legal 
authority:  Sectitms  803(a)  and  (d)  and 
803C^  of  the  Native  Americans  Propnms 
Act  of  1974.  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

In-kind  Contributions:  In-ldnd 
contributions  are  property  or  services 
which  benefit  a  federally  assisted 
project  or  program  and  which  are 
contributed  by  the  grantee.  non-Federal 
third  parties  without  charge  to  the 
grantee,  or  a  cost^type  contractor  under 
the  grant  agreement.  Any  proposed  hi- 
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kind  match  must  meet  the  applicable 
requirements  found  in  45  CFR  Parts  74 
and  92.  (Legal  authority:  Sections  803(a} 
and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Letter  of  Commitment  A  third  party 
statement  to  document  the  intent  to 
provide  specific  in-kind  contributions 
or  cash  to  support  the  applicant.  The 
Letter  of  Commitment  must  state  the 
dollar  amount  (if  applicable),  the  length 
of  time  the  commitment  wiU  be 
honored,  and  the  conditions  under 
which  the  organization  will  support  the 
proposed  ANA  project.  If  a  doUw 
amount  is  included,  the  amoimt  must  be 
based  on  market  and  historical  rates 
charged  and  paid.  The  resources  to  be 
committed  may  be  hiunan,  natural, 
physical,  or  financial,  and  may  include 
other  Federal  and  non-Federal 
resources.  For  example,  a  notice  of 
award  from  another  Federal  agency 
committing  $200,000  in  construction 
funding  to  complement  a  proposed 
ANA  funded  pre-construction  activity  is 
evidence  of  a  commitment.  Statements 
about  resources  which  have  been 
committed  to  support  a  proposed 
project  made  in  the  application  without 
supporting  docimientation  will  be 
disregarded.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as^ 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Leveraged  Resources:  The  total  dollar 
value  of  all  non-ANA  resources  that  are 
committed  to  a  proposed  ANA  project 
and  are  supported  by  documentation 
that  exceeds  the  20%  non-federal  match 
required  for  an  ANA  grant  Such 
resources  may  include  any  natural, 
financial,  and  physical  resources 
available  withiii  die  tribe,  organization, 
or  community  to  assist  in  the  successfid 
completion  of  the  project  An  example 
would  be  a  written  letter  of  commitment 
from  an  organization  that  agrees  to 
provide  a  supportive  action,  product, 
and  service,  hiunan  or  financial 
contribution  that  will  add  to  the 
potential  success  of  the  project.  (Legcd 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b  and  2991b-3) 

Multi-purpose  Organization:  A 
community-based  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  sevmal 
diSerrait  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 


the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cidtural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  day  care,  education, 
and  training.  (Legal  authority:  Sections 
803(a)  and(d)  and  803C  of  the  Native 
Americans  Pro-ams  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Multi-year  Project:  Encompasses  a 
single  theme  and  requires  more  than  12 
or  17  months  to  complete.  A  multi-year 
project  affords  the  applicant  an 
opportunity  to  develop  and  address 
more  complex  and  in-depth  strat^es 
that  cannot  be  completed  in  one  year.  A 
multi-year  project  is  a  series  of  related 
objectives  with  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period.  Prior  to  funding  the  second 
or  third  year,  of  a  midti-year  grant,  ANA 
will  require  verification  and  support 
documentation  from  the  Grantee  that 
objectives  and  outcomes  proposed  in 
the  preceding  year  were  accomplished. 
Applicants  proposing  multi-year 
projects  must  complete  and  submit  an 
Objective  Work  Plan  (OWP)  and  budget 
with  narrative  for  each  project  year,  and 
fully  describe  objectives  to  be 
accomplished,  outcomes  to  be  achieved, 
and  the  results  and  benefits  to 
determine  the  successful  outcomes  of 
each  budget  period.  ANA  will  review 
the  quarterly  and  annual  reports  of 
grantees  to  determine  if  the  grantee  is 
meeting  its  goals,  objectives  and 
activities  identified  in  the  OWP.  (L^al 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b  and  2991b-3) 

Objective(s):  Spc«cific  outcomes  or 
results  to  be  achieved  within  the 
proposed  project  pmod  that  are 
specified  in  the  GAijective  Work  Plan. 
Completion  of  objectives  must  result  in 
specific,  measurable,  outcomes  that 
would  benefit  the  community  and 
directly  contribute  to  the  achievement 
of  the  stated  community  goals. 
Applicants  should  relate  their  proposed 
project  objectives  to  outcomes  that 
support  the  community's  long-range 
g(M\s.  (Legal  authority:  Sections  803(a) 
and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Partnerships:  Agreements  between 
-two  or  more  parties  that  will  support  the 
development  and  implementation  of  the 
proposed  project.  Partnerships  include 
other  community-based  organizations  or 
associations.  Tribes,  federal  and  state 
agencies  and  private  or  non-profit 
organizations.  (Legal  authority:  Sections 


803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Performance  Indicators:  Measurement 
descriptions  used  to  identify  the 
outcomes  or  results  of  the  project. 
Outcomes  or  results  must  be  measurable 
to  determine  that  the  project  has 
achieved  its  desired  objective  and  can 
be  independently  verified  through 
monitoring  and  evaluation.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b  and  299lb-3) 

Real  Property:  Land,  including  land 
improvements,  structiu«s,  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended.  42 
U.S.C.  2991b  and  299lb-3) 

Renovation  or  Alteration:  The  work 
required  to  change  the  interior 
arrangements  or  other  physical 
characteristics  of  an  existing  fecility,  or 
install  equipment  so  that  it  may  be  more 
effectively  used  for  the  project. 
Altmation  and  renovation  may  include 
work  referred  to  as  improvements, 
conversion,  rehabilitation,  remodeling, 
or  modernization,  but  is  distinguished 
from  construction.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  U.S.C.  2991b  and 
299lb-3) 

Resolution:  Applicants  are  required  to 
include  a  current  signed  Resolution  (a 
formal  decision  voted  on  by  the  official 
governing  body)  in  support  of  the 
project  for  the  entire  project  period.  The 
Resolution  should  indicate  who  is 
authorized  to  sign  documents  and 
negotiate  on  behalf  of  the  Tribe  or 
organization.  The  Resolution  should 
indicate  that  the  community  was 
involved  in  the  project  planning 
process,  and  indicate  the  specific  dollar 
amount  of  any  non-federal  ina»rhing 
funds  (if  appUcable).  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  US.C.  2991b  and 
2991b-3) 

Sustainable  Project:  A  sustainable 
project  is  an  on-going  program  or 
service  that  can  be  maintained  without 
additional  ANA  funds.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  U.S.C.  2991b  and 
299lb-3) 

Self-Sufficiency:  The  ability  to 
generate  resources  to  meet  a 
community's  needs  in  a  sustainable 
maimer.  A  community's  progress 
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towaid  Mlf-suffidency  is  based  on  its 
eflbrts  to  plan,  organize,  and  direct 
resources  in  a  comprehraisive  manner 
that  is  consistent  with  its  established 
long-range  goals.  For  a  community  to  be 
self  sufficient,  it  must  have  local  access 
to,  omtrol  of.  and  coordination  of 
services  and  programs  that  safeguard  the 
health,  well  being,  and  culture  of  the 
people  that  reside  and-work  in  the 
community.  (Legal  authcaity:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americam  Programs  Act  of  1 974,  as 
amended.  42  U.S.C.  299ib  and  2991b- 
3} 

Social  Development:  Investment  in 
human  and  social  capital  for  advancing 
the  well  being  members  of  the  Native 
American  community  served.  Social 
devel(^ment  is  the  action  taken  to 
support  the  health,  education,  cxilture, 
and  employment  options  that  expand  an 
individual's  capabilities  and 
opportunities,  and  that  promote  social 
inclusion  and  combat  social  His.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Pro-ams 
Act  of  1974,  as  amended.  42  U.S.C. 
2991b  and  2991b-3) 

19-  Competitive  Panel  Review  Process 

ANA  will  consolidate  the  peer  panel 
.  review  process.  ANA  is  required  by 
statute  to  provide  a  peer  panel  review 
for  each  eligible  application.  Panel 
reviewers  are  selected  nationally  for 
their  education,  experience,  and 
woiking  knowledge  in  ANA  program 
areas.  In  FY  2003,  ANA  began  the 
process  of  expanding  and  rotating  the 
pool  of  panel  reviewers.  This  process 
will  ensure  that  applications  for  funding 
are  reviewed,  analyzed,  and  scored  by 
qualified  professionals  in  the  respective 
program  area.  This  organizational 
efficiency  will  ensure  that  each 
application  receives  appropriate 
consideraticm  and  the  panel  review 
teams  have  the  appropriate  and 
necessary  credentials  to  analyze, 
evaluate,  and  score  applications.  For 
example,  readers  with  education  and 
work  expmience  in  Environmental 
Regulatory  Enhancement  will  be 
selected  to  review  environmental 
applications.  Readers  with  education 
and  work  experience  in  Language 
Preservation  and  Maintenance  will  be 
selected  to  review  language 
applications.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

19.  (a)  Initial  Screening 

Each  application  submitted  under  an 
ANA  program  announcement  will 
undergo  a  pre-review  screening  to 
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determiii  » if  (a)  the  application  was 
received  yy  the  Program  Announcement 
closing  date;  (b)  the  application  was 
sulmiitte  i  in  accordance  with 
Applicat  on  Submission  Requirements; 

(c)  the  ai  phcant  is  eligible  for  funding; 

(d)  the  aoplicant  has  sulHnitted  the 
proper  si  pport  documentation  such  as 
proof  of  ]  ion-profit  status,  resolutions, 
and  requ  red  government  forms;  and  (e) 
an  authoi  ized  representative  has  signed 
the  appli  »tion.  An  application  that 
does  not  meet  one  of  the  above  elements 
will  be  ea  icluded  firom  the  competitive 
review  pi  ocess.  Ineligible  applicants 
will  be  notified  by  mail  within  30 
business  days  from  the  closing  date  of 
this  progiam  annoimcement.  ANA  staff 
cannot  respond  to  reque^  for 
informat  an  regarding  funding  decisions 
prior  to  t  le  official  applicant 
notificati  >n.  After  the  Commissioner  has 
made  funiding  decisions,  unsuccessful 
applicants  will  be  notified  in  writing 
within  90  days.  Applicants  are  not 
ranked  based  on  general  financial  need. 
AppUcanls,  who  are  initially  excluded 
from  con4>etition  because  of 
ineligibility,  may  appeal  the  Agency's 
decision.  Ukewise,  applicants  may  also 
appeal  as  ANA  decision  that  an 
applicant  s  proposed  activities  are 
ineligible  for  fimding  consideration.  The 
appeals  p  rocess  is  stated  in  the  final 
rule  publ  shed  in  the  Federal  Register 
on  Augu^  19, 1996  (61  FR  42817  and 
45  CFR  p»rt  1336,  subpart  C).  ANA  has 

a  policy  of  not  funding  duplicative 
projects  (k  allowing  any  one  conununity 
to  receive  a  disproportionate  share  of 
the  funds  available  for  award.  When 
making  d^isions  on  awards  of  grants  ' 
the  Agency  will  consider  whether  the 
project  is  essentially  identical  or 
similar,  ia  whole  or  significant  part,  to 
projects  in  the  same  conunimity 
previousttr  funded  or  being  funded 
under  tha  same  competition.  The 
Agency  wpU  also  consider  whether  the 
grantee  is  already  receiving  funding  for 
a  BEDS  project  or  for  another  project 
from  ANA.  The  Agency  will  also  take 
into  accoint  in  making  funding 
decisions  whether  a  proposed  project 
would  reduire  funding  on  indefinite  or 
recurring  basis.  (Legal  authority: 
Sections  B03(a)  and  (d)  and  803C  of  the 
Native  Ai  lericans  Programs  Act  of  1974. 
as  amendpd,  42  U.S.C.  2991b  and 
2991b-3) 

19.  (b)  Aiif  amotion  of  the  Panel  Review 
Process 

2tH)4, 


hi  FY  2tH)4,  ANA  will  automate  its 
applicatic  d  receipt  and  panel  review 
process  tc  comply  with  the  Paperwork 
Reductioi  Act  of  1995  and  to  support 
the  ACF I  lectronic  Grant  Application 
Submission  Initiative.  The  automation 


of  document  management  will  provide 
pn^ram  operation  efficiency.  For 
example,  when  an  application  is 
submitted  to  ANA  it  is  logged  into  an 
automated  system  and  given  an 
identification  nimiber.  After  the 
Program  Announcement  closing  date 
ANA  raiidomly  assigns  each  application 
to  a  pe«  review  panel  for  evaluation 
and  scoring.  During  the  review  process, 
panel  review^'  comments  are 
downloaded  into  data  files.  These 
comments  are  dien  matched  and  stored 
with  the  application  data  file.  This 
process  consolidates  all  applications 
and  review  infonnation,  protects  the 
confidentiality  of  the  panel  reviewers, 
and  allows  applicants  to  obtain 
comments  in  a  timely  mannw.  (Legal 
authority:  Sections  803(a)  and  (d).  803C 
and  806  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.  2991b-3  and2991d-l) 

19.  (c)  Ptmel  Reviews  and  Funding 
Decisions 

ANA  values  the  knowledge  and 
expertise  of  individual  reviewers. 
Applications  for  funding  are  randomly 
assigned  to  panel  review  teams.  Each 
panel  reviewer  is  responsible  for 
reading  the  program  announcement 
Federal  Register  and  scoring  each 
application  in  accordance  with  the 
published  review  criteria.  Each 
application  is  reviewed  and  scored 
independently  by  a  panel  reviewer. 
After  the  panel  review  process,  ANA 
conducts  due  diligence  on  each 
application  in  the  funding  range.  The 
/^A  Commissioner  determines  the 
final  action  on  each  grant  application 
received  undw  ANA  program 
announcements.  The  Commissioner's 
funding  decision  is  based  on  an  analysis 
of  the  application  by  each  peer  review 
panel,  the  review  and  recommendations 
of  ANA  staff,  Panel  Review  scores, 
comments  of  State  and  Federal  agencies 
having  contract  and  grant  performance 
related  information,  and  other  interested 
parties.  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Native  American  Programs  Act 
(NAPA),  all  relevant  statutory  and 
regulatory  reqiurements,  this  program 
annoimcement,  and  the  availability  of 
appropriated  funds.  (Legal  authority: 
Sections  803(a)  and  (d),  803C  and  806 
of  the  Native  Americans  Programs  Act 
of  1974.  as  amended,  42  U.S.C.  2991b, 
2991b-3  and  2991d-l) 

19.  (d)  Award  Notification  Information 

Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the  ■= 
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tenns  and  conditions  of  the  grant  award, 
the  effiective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non- ACF  matching 
share  requirement.  Unsuccessful 
applicants  should  expect  notification 
within  90  days  after  die  closLog 
deadline  date.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Progmuns  Act  of  1 974,  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

20.  Web  Site  Information 

In  FY  2004,  ANA  may  make  public  on 
its  web  site  information  associated  with 
successfully  funded  applications.  Such 
information  will  include  the  name  of 
the  grant  recipient,  type  of  award  such 
as  SEDS,  Language,  Environmental 
amount,  the  duration  of  the  project,  and 
a  sjoiopsis  of  the  project.  Posting  thds 
information  will  provide  prospective 
applicants  with  examples  of 
successfully  funded  projects,  inform  the 
public  how  and  where  ANA  is 
expending  its  funds,  and  to  share 
information  with  other  HHS,  ACF, 
federal  and  state  agencies.  The  ANA 
website  will  also  include  profiles  of 
successful  ANA  commimity  projects, 
and  it  will  provide  links  to  other 
funding  sources,  information  on  special 
HHS,  ACF  and  ANA  initiatives,  and 
provide  an  opportimity  for  ANA 
applicants' to  track  the  review  and 
approval  process  of  submitted 
applications  for  funding.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

21 .  New  OMB  Format  Requirements 

The  Office  of  Management  and  Budget 
has  changed  the  format  for  program 
announcements  published  in  the 
Federal  Register.  ANA  bas  modified  its' 
normal  program  announcement  format 
to  comply  with  these  changes. 

FY  04  SEDS  Program  Announcement 

Department  of  Health  and  Human 
Services 

Administration  for  Children  and 
Families 

Program  Office  Name:  Administration 
for  Native  Americans  (ANA). 

Funding  Opportunity  Title:  Social  and 
Economic  Development  Strategies  for 
Native  Americans.  This  program  is 
authqrized  by  U.S.  Code  Citation  42 
U.S.C.  2991  et  seq.  1974,  the  Native 
Americans  Programs  Act. 

Announcement  Type:  Initial. 

Funding  Opportunity  Number:  HHS- 
ACF-04-ANA-001. 

CFDA  Number:  93.612. 


Dates;  March  26,  2003,  4:30  p.m. 

Due  Dates  for  Applications:  March  26, 
2003. 

Federal  Agency  Contact:  Lois  Hodge. 

E-mail:  lhodge<@acf.hhs.gov. 

Telephone  number:  (202)  690-7776  or 
1-877-922-9262. 

Funding  Opportunity  Description: 
The  Administration  for  Native 
Americans  (ANA),  within  the 
Administration  for  Children  and 
Families,  annoiinces  the  availability  of 
fiscal  year  (FY)  2004  funds  for  new 
community-based  projects  under  ANA's 
Social  and  Economic  Development 
Strategies  (SEDS)  program.  ANA's  FY 
2004  SEDS  goals  and  areas  of  interest 
are  focused  on  strengthening  children, 
families,  and  communities  through 
community-based  organizations,  Tribes, 
and  Village  governments. 

The  Program  Areas  of  Interest  are 
projects  that  ANA  considers  supportive 
to  Native  American  communities. 
Although  eligibility  for  funding  is  not 
restricted  to  projects  of  the  type  listed 
under  this  program  aimouncement, 
these  Areas  of  Interest  are  ones  which 
ANA  sees  as  particularly  beneficial  to 
the  development  of  healthy  Native 
American  commiuiities.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 

Financial  assistance  under  the  SEDS 
program  is  provided  utilizing  a 
competitive  process  in  accordance  with 
the  Native  American  Programs  Act  of 
1974,  as  amended.  The  purpose  of  this 
Act  is  to  promote  the  goal  of  economic 
and  social  self-sufficiency  for  American 
Indians,  Native  Hawaiians,  Alaskan 
Natives,  and  other  Native  American 
Pacific  Isleuiders,  including  American 
Samoa  natives. 

Funding  Instrument  Type:  Grant. 

Category  of  Funding  Activity:  ISS 
Income  Security  and  Social  Services. 

Explanation  of  Other:  N/A. 

Anticipated  Total  Program  Funding: 
$20,000,000. 

Anticipated  Number  of  Awards:  140. 

Ceiling  on  amount  of  individual  SEDS 
awards:  $500,000. 

Floor  on  amount  of  individual 
awards:  $25,000. 

Project  Periods  for  Awards:  12 
months,  17  months,  24  months,  or  36 
months. 

Electronic  Link  to  Full 
Announcement:  http:// 
www.acf.hhs.gov/programs/ana. 

Eligible  Applicants: 

07    Native  American  tribal 
governments  (Federally  recognized). 

11    Native  American  tribal 
organizations  (other  than  federally 
recognized  tribal  governments). 


12  Nonprofits  having  501  (c)  (3) 
statuses  with  the  IRS,  other  than 
institutions  of  higher  education. 

13  Non  profits  that  do  not  have  a  - 
501  (c)  (3)  status  with  the  IRS,  other 
than  institutions  of  higher  education. 

25    Others. 

The  above  statement  of  the  categories 
of  eligible  organizations  is  a  summary 
only,  for  a  complete  statement  of  the 
categories  of  eligible  organizations 
imder  the  SEDS  program,  as  established 
under  45  CFR  1336.33(a)(1)  and  (2),  see 
the  listing  in  the  section  on  Additional 
Information  on  Ehgibility,  in  the 
following  section. 

Additional  Information  on  Eligibility: 

DUNS  Numbers:  On  June  27,  2003. 
the  Office  of  Management  and  Budget 
published  in  the  Federal  Register  a  new 
Federsd  policy  applicable  to  all  Federal 
grant  applicants  ajfter  giving  notice  in 
the  Federal  Register  on  June  27,  2002 
and  opportunity  for  public  comment. 
The  polity  requires  all  Federal  grant 
applicants  to  provide  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  when  applying 
for  Federal  grants  or  cooperative 
agreements  on  or  after  October  1,  2003.. 
The  DUNS  number  will  be  required 
whether  an  applicant  is  submitting  a 
paper  application  or  using  the 
government-wide  electronic  portal 
{http://www.Grants.Gov).  A  DUNS 
number  will  be  required  for  every 
application  for  a  new  award  or  renewal/ 
continuation  of  an  award,  including 
applications  or  plans  under  mandatory 
grant  programs,  submitted  on  or  after 
October  1,  2003.  A  DUNS  number  may 
be  acquired  at  no  cost  by  calling  the 
dedicated  toll-free  DUNS  number 
request  line  on  1-866-705-5711  or  you 
may  request  a  number  on-line  at  http:/ 
/www.dnb.com. 

In  support  of  the  Presidential 
Executive  Orders  on  Asian  American 
and  Pacific  Islanders,  Community-based 
Alternatives  for  Individuals  with 
Disabilities,  and  Faith-based  and 
Community  Organizations,  ANA 
encourages  greater  participation  bom 
Hawaiian  and  Pacific  Islander 
communities,  encourages  Native 
communities  to  address  the  needs  of 
people  with  disabilities,  and  invites 
eligible  faith-based  and  conmiunity 
organizations  to  apply. 

This  program  annoimcement 
emphasizes  community-based 
partnerships  and  projects.  This 
emphasis  is  expected  to  increase  the 
ntunber  of  grants  to  local  community 
organizations  and  expand  the  number  of 
partnerships  among  locally  based  non- 
profit organizations.  ANA  will  accept 
applications  for  funding  and  award 
grants  to  multiple  organizations  located 
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in  the  same  geographic  area,  provided 
the  activities  are  not  duplicative  of 
previously  funded  ANA  projects  in  the 
same  geographic  area  or  to  the  same 
grantee.  Previously,  undo'  each 
competitive  program  area,  ANA 
accepted  one  application  that  served  or 
inq>acted  a  reservation,  Tribe  or  Native 
American  community.  The  reason  for 
this  change  is  to  expand  and  support 
large  Native  Amwican  rural  and  luhan 
communities  that  provide  a  variety  of 
services  in  the  same  geographic  area. 
Although  Tribes  are  limited  to  three 
simultaneous  ANA  grants  (SEDS, 
Language  and  Environmeatal)  at  any 
one  time,  this  clarification  allows  otiier 
community  based  organizations  to  apply 
for  ANA  funding  to  support  on-going 
community-based  efforts,  provided  tiie 
activities  do  not  duplicate  ciurentiy 
funded  projects  serving  the  same 
geoeiaphic  area. 

Eugiole  applicants  for  funding  under 
this  pn^ram  azmouncement  include: 

1.  Federally  recognized  Indian  Tribes. 

2.  Consortia  of  Indian  Tribes. 

3.  Incorporated  non-Federally 
recognized  Tribes. 

4.  incorporated  non-profit  multi- 
purpose community-based  Indian 
organizations. 

5.  Urban  Indian  Centers. 

6.  National  or  regional  incorporated 
non-profit  Native  American 
organizations  with  Native  American 
community-specific  objectives. 

7.  Alaska  Native  villages,  as  defined 
in  the  Alaska  Native  Claims  SetUement 
Act  (ANSCA)  and/or  non-profit  viUage 
consortia. 

8.  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations. 

9.  Non-profit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects. 

10.  Inovporated  non-profit  Alaska 
Native  multi-purpose  community  based 
or^ganizations. 

11.  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiians 

12.  Public  and  non-profit  private 
agencies  serving  native  peoples  from 
Guam.  American  Samoa,  at  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (the  populations  served  may  be 
located  on  these  islands  or  in  the 
continaital  United  States). 

13.  Tribally-controlled  Community 
Colleges,  Tribally-controlled  Post- 
Secondary  Vocational  Institutions,  and 
coU^n  and  universities  located  in 
Hawaii.  Guam.  American  Samoa  or  the 
CcMnmonweahh  of  the  Northern  Mariana 
Islands  which  serve  Native  peoples. 

14.  Non-ixofit  Alaska  Native 
community  entities  w  Tribal  governing 
bodies  (Indian  Reorganization  Act  or 


Traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs.  (Legal    , 
authoii^:  Sections  803(a)  of  the  Native 
Americans  Prognuns  Act  of  1 974,  as 
amenddd.  42  U.S.C.  2991b;  45  CFR 
1336.33(a)(1)  and  (2)). 

Orgamzations  in  Palau  are  not  longer 
eligible  for  assistance  from  ANA.  (Legal 
authori^:  48  U.S.C  1931) 

Cost  Sharing  or  Matching:  Yes. 

Expl(kiation  of  Application  Due  Date: 

Deadline:  The  closing  time  and  date 
for  recent  of  applications  is  4:30  p.m. 
(EastemTTime  Zone)  on  March  26,  2004. 
Mailed  i  tr  hand  carried  applications 
receivec  after  4:30  p.m.  on  the  closing 
date  wilj  not  be  considered.  (Legal 
authorii  /:  Sections  803(a)  of  the  Native 
Americc  ns  Programs  Act  of  1974,  as 
amende  i.  42  U.S.C.  2991b) 

Maile  1  applications  shaU  be 
considei  ed  as  meeting  an  annoimced 
deadlini  <  if  they  are  received  on  or 
before  tl  e  deadline  time  and  date  at  the: 
U.S.  De]  artment  of  Health  and  Human 
Services ,  Administration  for  Children 
and  Fan  ilies.  Office  of  Grants 
Manage]  aent.  Division  of  Discretionary 
Grants,  i  Attention:  Lois  B.  Hodge,  ANA 
No.  936:  2-2004,  370  L'Enfant 
Promeni  de,  SW.,  Mail  Stop:  Aerospace 
Center  8  h  Floor-West,  Washington,  DC 
2O447-0  002. 

Applicants  are  responsible  for  mailing 
applicat  ons  well  in  advance,  when 
using  all  mail  services,  to  ensure  that 
the  applications  are  received  on  or 
before  the  deadline  time  and  date.  ACF/ 
ANA  will  not  acknowledge  receipt  of 
applications. 

Hand  delivered  applications  by 
applicants,  applicant  couriers,  other 
represen  tatives  of  the  applicant  or  by 
ovemigl  t/express  mail  couriers  shall  be 
considei  ed  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  EST, 
between,Monday  and  Friday  (excluding 
Federal  holidays).  Application  may  be 
delivered  to:  U.S.  Department  of  Health 
and  Huiian  Services.  Administration  for 
Children  and  Families.  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants.  ACF  Mail  Room,  Second  Floor 
Loading  Dock.  Aerospace  Goiter  901  D 
Street,  SW..  Washington  DC  20024, 
Attentia  i:  Lois  B.  Hodge.  ANA  No. 
93612-2  X>4. 

Applii  ants  are  cautioned  that 
express/  >vemight  mail  sovices  do  not 
always  deliver  as  ^reed.  (Legal 
authoritjr:  Sections  803(a)  of  the  Native 
Americans  Progmms  Act  of  1 974.  as 
amended.  42  U.S.C.  2991b) 

Late  /utplications:  Applications  that 
do  not  njeet  the  deadline  criteria  above 
are  considered  late  applications.  ACF 
shall  not  iy  each  late  applicant  that  its 


application  will  not  be  considered  in 
the  ciirrent  competition.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Pit^xuns  Act  of  1974.  as 
amended.  42  U.S.C.  2991b) 

Extension  of  Deadline:  ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  or  when 
there  are  widespread  disruptions  of 
mails  service.  Determinations  to  extend 
QT  waive  deadline  requirements  rest 
with  the  Qiief  Grants  Management 
Officer  (Legal  authority:  Sections  803(a) 
of  the  Native  Ammcans  Programs  Act 
of  1974.  as  amended,  42  U.S.C.  2991b) 

Funding  Opptxrtunity  Description: 
The  Administration  for  Native 
Americans  (ANA),  within  the 
Administration  for  Children  and 
Families,  announces  the  availability  of 
fiscal  year  (FY)  2004  fimds  for  new 
community-based  activities  under 
ANA's  Social  and  Economic 
Development  Strategies  (SEDS) 
program.  ANA's  FY  2004  SEDS  goals 
and  areas  of  interest  are  focused  on 
strengthening  children,  families,  and 
communities  through  community-based 
organizations.  Tribes,  and  Village 
governments. 

This  jprogram  announcement 
emphasizes  conummity-based 
partnerships  and  projects.  This 
emphasis  will  increase  the  numbo'  of 
grants  to  local  community  organizations 
and  expand  the  number  of  partnerships 
among  locally  based  non-profit 
organizations.  ANA  will  accept 
applications  for  funding  and  award 
grants  to  multiple  organizations  located 
in  the  same  geographic  area,  provided 
the  activities  are  not  duplicative  of 
previously  funded  ANA  projects  in  the 
same  geographic  area  or  to  the  same 
grantee.  Previously,  under  each 
competitive  program  area.  ANA 
accepted  one  application  that  served  or 
impacted  a  reservation.  Tribe  or  Native 
American  community.  The  reason  for 
this  change  is  to  expand  and  support 
large  Native  American  rural  and  urban 
communities  that  provide  a  variety  of 
services  in  the  same  geographic  area. 
Although  Tribes  are  limited  to  three 
simultaneous  ANA  ^ants  (one  each 
under  SEDS,  Language  and 
Environmental  programs)  at  any  one 
time,  this  clarification  allows  other 
community  based  nganizations  to  apply 
for  ANA  funding  to  suppcvt  on-goii^ 
community-based  efforts,  provided  the 
activities  do  not  duplicate  currently 
funded  prefects  serving  the  same 
geographic  area.  (Legal  authority: 
Secti(ms  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Pn^rams  Act  of  1974. 
as  amended.  42  U.S.C.  2991b  and 
299lb-3) 
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In  sui^Kxt  of  the  Presidential 
Executive  Ordns  on  Asian  American 
and  Pacific  Islanders,  Community-based 
Alternatives  for  Individuals  with 
Disabilities,  and  Faith-based  and 
Community  Organizations,  ANA 
encourages  greater  participation  from 
Hawaiian  and  Pacific  Islander 
communities,  encourages  Native 
communities  to  address  the  needs  of 
people  with  disabilities,  and  invites 
eligible  faith-based  and  community 
organizations  to  apply. 

Financial  assistance  under  the  SEDS 
and  Alaska  SEDS  program  is  provided 
utilizing  a  competitive  process  in 
accordance  mUi  the  Native  Amnican 
Programs  Act  of  1974,  as  amended.  The 
purpose  of  this  Act  is  to  promote  the 
goal  of  economic  and  social  self- 
sufBdracy  for  American  Indians,  Native 
Hawaiians,  Alaskan  Natives,  and  other 
Native  American  Pacific  Islanders, 
including  Ammcan  Samoan  Natives. 

The  ANA  SEDS  Program  supports  the 
fundamental  principle  that  economic 
development,  social  development  and 
governance  are  intrarelated,  and  that 
with  effective  economic,  social  and 
governance  policies  and  development 
strategies.  Native  American  people  and 
communities  can  achieve  self- 
sufGciency.  In  order  to  move  toward 
self-sufficiency,  development  in  one 
area  should  be  balanced  with  the 
development  in  the  others.  Accordingly, 
community-based  economic,  social  and 
governance  development  programs  and 
activities  proposed  in  response  to  this 
announcement  should  take  into 
consideration  the  elements  necessary  to 
build  healthy  self-sufBcient 
conunimities. 

ANA's  FY  2004  Program 
Aimouncements  will  now  be  goal- 
category  specific.  ANA  will  release 
separate  program  announcements  for 
funding  opportunities  under  SEDS,  for 
Language  F^ervation  and 
Maintenance,  Environmental  Regulatory 
Enhancement,  and  for  special 
initiatives.  (Legol  authority:  Sections 
803(a)  and  (d)  and  803C  <^the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b  and 
2991b-3) 

ANA'S  policy  is  based  on  three 
interrelated  goals:  (1)  Economic 
Development:  To  foster  the 
development  of  stable  diversified  local 
economies  and  economic  activities  that 
provide  jobs,  options  and  opportunities 
that  promote  economic  well-being  in 
Native  American  communities.  (2) 
Social  Development:  To  support  local 
access  to,  control  of,  and  coordination 
with,  programs  and  services  that 
safeguard  the  health,  well-being,  and 
culture  of  native  peoples,  and;  (3) 


Governance:  To  assist  Tribes  and  Alaska 
Native  village  governments  to  build 
c^Mcity  that  results  in  local  control  and 
decision-making  over  their  resources. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  U.S.C.  2991b:  45  CFR 
1336.33(b)  (5)) 

The  Administration  for  Children  and 
Families  through  the  Administration  for 
Native  Amwicans  supports  and  fostms 
strong  families  and  hmlthy 
communities  undw  four  initiatives. 
ANA  encourages  applications  from 
eligible  community  and  faith  based 
organizations  that  (1)  Provide  services 
directly  to  Native  Amnican  people;  (2) 
organizations  that  support  nual 
communities;  (3)  organizations  that 
provide  prevention  and  intervention 
programs  for  youth  and  fisonilies;  and  (4) 
organizations  that  promote  healdiy 
relationslups  to  strengthen  funilies. 

ANA's  FY  2004  program  goals  and 
areas  of  interest  are  focused  on 
expanding  community-based,  culturally 
appropriate  economic  development, 
social  development  and  governance 
activities.  ANA  is  interested  in  projects 
designed  to  grow  Native  Amoican 
economies,  strengthen  Native  families, 
and  decrease  the  high  rate  of  social 
challenges  caused  by  the  lack  of 
community-based  business,  social,  and 
economic  infrastructure.  In  response  to 
this  announcement,  ANA  encourages 
Native  American  tribes  and 
organizational  leaders  to  propose, 
coordinate  and  implement  community- 
based  projects  to  meet  the  needs  of  its 
community  members  and  develop 
options  and  opportunities  for  future 
generations. 

The  F'rogram  Areas  of  Interest  are 
projects  that  ANA  considers  supportive 
to  Native  American  communities. 
Although  eligibility  for  funding  is  not 
restricted  to  projects  of  the  type  listed 
undor  this  program  announcement, 
these  Areas  of  Interest  are  ones  whidh 
ANA  sees  as  particularly  beneficial  to 
the  development  of  healthy  Native 
American  communities.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 

ANA  Administrative  Policies: 

Appliciints  must  comply  with  the 
following  Administrative  Policies: 

•  An  applicant  must  provide  a  20% 
non-federal  match  of  the  approved 
project  costs.  Applications  originating 
from  American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  imdra  section  501(d) 
of  Public  Law  95-134,  as  amended  (48 
U.S.C.  1469a),  under  which  HHS  waives 
any  requirement  for  matching  funds 
under  $200,000  (including  in-kind 


contributioiu).  (Legal  authtmty: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
299lb-3: 45  CFR  1336.50(b)) 

•  An  application  from  a  Tribe,  Alaska 
Native  Village  or  Native  American 
organization  must  be  from  the  governing 
body.  (Legal  authority:  Sections  803(a) 
and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

•  A  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  statu»at  the  time 
of  submission.  "Hie  non-profit 
organization  shall  submit  one  of  the 
following  verifiable  documents:  (i)  A 
copy  of  me  t^plicant's  listing  in  the 
Intnnal  Revenue  Service's  (IRS)  most 
recent  list  of  tax  exempt  organizations 
described  in  Section  501(cH3]  of  the  IRS 
code  or  (ii)  a  copy  of  the  currendy  valid 
IRS  tax  exnnption  certificate,  or  (iii)  a 
copy  of  the  articles  of  iiKX>rporation 
bearing  the  seal  of  the  State  or  federally- 
recognized  Tribe  in  which  the 
corporation  or  association  is  domiciled. 
Organizations  incorporating  in 
American  Samoa  are  cautioned  thai,  the 
Samoan  government  relies  exclusively 
upon  IRS  determination  of  non-profit 
status;  therefore,  articles  of 
incorporation  ^proved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  the  purpose  of  ANA 
eligibility.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

•  If  the  applicant,  other  than  a  Tribe 
or  an  Alaska  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Am«icans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  it's  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community  to  be 
served.  To  establish  compliance,  an 
applicant  should  provide  supporting 
documentation  and  assiuvnce  that  it's 
duly  elected  or  appointed  board  of 
directors  is  majority  Native  American. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  299lb-3;  45  CFR 
1336.33(a)) 

•  Applicants  must  describe  how  the 
proposed  project  objectives  and 
activities  relate  to  a  locally  determined 
strat^y.  (Legal  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

•  Proposed  projects  must  consider  the 
maximum  use  of  all  available 
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comnumity^based  resources.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  0/  the  Native:  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

•  Proposed  projects  must  present  a 
strat^y  to  overcome  the  challenges  that 
hinder  movement  toward  self- 
sufBdency  in  the  commimity.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3) 

•  Applicants  proposing  an  Economic 
Development  project  should  address  the 
project's  viability.  A  business  plan,  if 
applicable,  must  be  included  to  describe 
the  project's  feasibility,  cash  flow,  and 
approach  for  the  implementation  and 
marketing  of  the  business.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

•  ANA  will  not  accept  applications 
from  tribal  components,  wldch  are 
tribally  authorized  divisions  of  a  larger 
tribe,  which  are  not  approved  by  the 
governing  body  of  the  tribe.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803Cof  the  Native  Americans  Programs 
Act  of  1974.  as  amended,  42  U.S.C. 
2991b  and  2991b~3;  45  CFR  1336.33(a)) 

Definitions:  The  following  definitions 
will  be  used  in  ANA  program 
announcements. 

In  the  FY  2004  Program 
Annoimcement,  ANA  clarifies  many 
areas  that  have  previously  prompted 
ntmierous  questions  and  application 
mistakes  from  applicants.  The  ANA 
program  annoimcement  will  now 
include  definitions  for  the  following 
terms: 

Authorized  Representative:  The 
person  or  person(s)  authorized  by  Tribal 
or  Organizational  resolution  to  execute 
documents  and  other  actions  required 
by  outside  agencies.  (Legpl  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1 974, 
as  amended,  42  U.SiC.  2991b  and 
2991b-3) 

Budget  Period:  The  interval  of  time 
into  which  the  project  period  is  divided 
for  budgetary  or  funding  purposes,  and 
for  which  a  giant  is  made.  A  budget 
period  usually  lasts  one  year  in  a  multi- 
year  project  period.  (Legal  authority: 
Sectioru  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Propams  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
2991b-3) 

Community:  A  group  of  people 
residing  in  the  same  geographic  area 
that  can  apply  their  own  cultural  and 
socio-economic  values  in  implementing 
ANA'S  program  objectives  and  goals.  In 
discussing  the  applicant's  community. 
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the  folio  ving  information  should  be 
providec :  (1)  A  description  of  the 
populati  )n  segment  within  the 
commun  ity  to  be  served  or  impacted:  (2) 
the  size  1  if  the  community;  (3) 
geograpl  ic  description  or  location, 
includin  i  the  boimdaries  of  the 
commiui  ity;  (4)  demographic  data  on 
the  targe  population;  and  (5)  the 
relations  lip  of  the  community  to  any 
larger  gn  lup  or  tribe.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  A  mericans  Programs  Act  of  1974, 
as  ameni  led,  42  U.S.C.  2991b  and 
2991b-3, 

Comm  inity  Involvement:  How  the 
community  participated  in  the 
developihent  of  the  proposed  project, 
how  the  community  will  be  involved 
during  the  project  implementation  and 
after  the  broject  is  completed.  Evidence  - 
of  comm  mity  involvement  can  include, 
but  is  no :  limited  to,  cotified  petitions, 
public  m  Beting  minutes,  surveys,  needs 
assessmc  nts,  newsletters,  special 
meetings ,  public  Ck)uncil  meetings, 
public  o  mmittee  meetings,  pubUc 
hearings,  and  annual  meetings  with 
represen  atives  from  the  community. 
The  appicant  should  document  the 
community's  support  of  the  proposed 
{xoject.  Applications  from  National  and 
R^onaljhidian  and  Native 
orgamzajions  should  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  originated, 
identify  fhe  beneficiaries,  and  describe 
and  relate  the  actual  project  benefits  to 
the  comihunity  and  organization. 
Nationaltlndian  and  Native 
organizanons  should  also  identify  dieir 
members  bip  and  specifically  discuss 
how  the  )rganization  operates  and 
impacts  4ative  American  people  and 
commiui  ties.  (Legcd  authority:  Sections 
803(a)  ai  d  (d)  and  803C  of  the  Native 
America  \s  Programs  Act  of  1974,  as 
amendet ,  42  U.S.C.  2991b  and  2991b- 
3) 

Compl  ited  Project:  A  completed 
project  n  eans  that  the  program  funded 
by  ANA  s  finished  and  the  results  and 
outcomei  1  are  achieved  by  the  end  of  the 
project  p  nriod.  (Legql  authority:  Sections 
803(a)  a^d  (d)  and  803C  oftheNative 
Americatis  Programs  Act  of  1974,  as 
amende4.  *2  U.S.C.  2991b  and  2991b~ 
3) 

Consokia — Tribal/Village:  A  group  of 
Tribes  OB  villages  that  join  together 
either  foi  long-term  purposes  or  for  the 
purpose  |>f  an  ANA  project.  Applicant 
must  idoitify  Consortia  membOTship. 
The  Ck>niortia  applicant  must  be  the 
recipient  of  the  funds.  A  Consortia 
applicam  must  be  an  "eligible  entity"  as 
defined  By  this  Program  Announcement 
and  the  ANA  regulations.  Consortia 
applicants  should  include 


docimientation  (a  resolution  adopted 
pursuant  to  the  organization's 
established  procedures  and  signed  by  an 
authorized  representative)  from  all 
consortia  members  suppcnting  the  ANA 
application.  An  amplication  from  a 
consortium  should  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  ANA  will 
not  fund  activities  by  a  consortium  of 
tribes  which  duplicates  activities  for 
which  member  Tribes  also  receives 
funding  from  ANA.  The  consortium 
application  should  identify  the  role  and 
responsibility  of  ^tch  participating 
ConscHtia  member  and  a  copy  of  the 
consortia  legal  agreement  or  Memoranda 
of  Agreement  to  support  the  proposed 
project.  (Legal  authority:  Sections  803(a) 
and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Construction:  The  initial  building  of  a 
facility.  (Leffd  authority:  Sections  803(a) 
and  (d)  and  803C  of  the  Native 
Americans  Propams  Act  of  1 974,  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

Core  Administration:  Salaries  and 
other  expenses  for  those  functions  that 
support  the  applicant's  organization  as 
a  whole  or  for  purposes  that  are 
unrelated  to  the  actual  management  or 
implementation  of  the  ANA  project 
However,  salaries  and  activities  that  are 
clearly  related  to  the  ANA  project  are 
eligible  for  grant  funding.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb-3;  45  CFR 
1336.33(b)(4).) 

Economic  Development:  Involves  the 
promotion  of  the  physical,  commercial, 
technological,  industrial,  and/or 
agricultural  capacities  necessary  for  a 
sustainable  local  community.  Economic 
development  includes  activities  and 
actions  that  develop  sustainable,  stable, 
and  diversified  private  sector  local 
economies.  Far  example,  initiatives  that 
supprat  emplojmient  options,  business 
opportunities,  development  and 
formation  of  a  commimity's  economic 
infrastructure,  laws  and  [>olicies  that 
result  in  the  creation  of  businesses  and 
employment  options  and  opportunities 
that  provide  for  the  fbimdation  of 
healthy  ccnnmunities  and  strong 
femilies.  (Legal  authority:  Sections  803 
(a)  and  (d)  and  803C  of  the  Native 
Americans  Pro-ams  Act  of  1 974,  as   . 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Equipment:  Tangible,  non-expendable 
personal  property,  including  exempt 
property,  charged  directly  to  the  award 
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having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  However,  consistent  with 
recipient  policy,  lower  limits  may  be 
establisheKi.  (L^al  authority:  Sections 
803  (a)  and  (d)  and  a03C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3: 45  CFR  1336.50(a);  45  CFR  74.2  and 
92.3) 

Governance:  Involves  assistance  to 
tribal  and  Alaska  Native  village 
government  leaders  to  increase  their 
ability  to  execute  local  control  and 
decision-making  over  their  resources. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803Cofthe  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b  and  299lb-3) 

Implementation  Plan:  The  guidebook 
the  applicant  will  use  in  meeting  the 
results  and  benefits  expected  for  the 
project.  The  Implementation  Plan 
provides  detailed  descriptions  of  how, 
when,  where,  by  whom  and  why 
activities  are  proposed  for  the  project 
and  is  complemented  and  condensed  by 
the  Objective  Work  Plan.  (Legal 
authority:  Sections  803  (a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  299lb^) 

In-kind  Contributions:  In-kind 
contributions  are  property  or  services 
which  benefit  a  federally  assisted 
project  or  program  and  which  are 
contributed  by  the  grantee,  non-Federal 
third  parties  without  charge  to  the 
grantee,  or  a  cost-type  contractor  under 
the  grant  agreement.  Any  proposed  In- 
kind  match  must  meet  the  applicable 
requir«nents  found  in  45  CFR  parts  74 
and  92.  (Legal  authority:  Sections  803 
(a)  and  (d)  and  803C  of  the  Native 
Americans  Pro-ams  Act  of  1974,  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

Letter  of  Commitment:  A  third  party 
statement  to  document  the  intent  to 
provide  specific  in-kind  contributions 
f»  cash  to  support  the  applicant.  The 
Letter  of  Commitment  must  state  the 
dollar  amoimt  (if  applicable),  the  length 
of  time  the  commitment  will  be 
honored,  and  the  conditions  under 
ndiich  the  organization  will  support  the 
proposed  ANA  project.  If  a  dollar 
amount  is  included,  the  amount  must  be 
based  on  market  and  historical  rates 
charged  and  paid.  The  resources  to  be 
committed  may  be  human,  natural, 
physical,  or  financial,  and  may  include 
other  Federal  and  non-Federal 
resources.  For  example,  a  notice  of 
award  fit)m  another  Federal  agency 
committing  $200,000  in  construction 
funding  to  complement  a  proposed 
ANA  funded  pre-construction  activity  is 
evidence  t)f  a  commitment.  Statements 


about  resources  which  have  been 
committed  to  support  a  proposed 
project  made  in  the  application  without 
supporting  documentation  will  be 
disregarded.  (Legal  authority:  Sections 
803  (a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  tu 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

Leveraged  Resources:  The  total  dollar 
value  of  all  non-ANA  resources  that  are 
committed  to  a  proposed  ANA  project 
and  are  supported  by  documentation 
that  exceed  the  20%  non-federal  match 
required  for  an  ANA  grant.  Such 
resources  may  include  any  natural, 
financial,  and  physical  resources 
available  withhi  ihe  tribe,  organization, 
or  community  to  assist  in  the  successful 
completion  of  the  project.  An  example 
would  be  a  written  letter  of  conmiitment 
from  an  organization  that  agrees  to 
provide  a  supportive  action,  product, 
and  service,  human  or  financial 
contribution  that  will  add  to  the 
potential  success  of  the  project.  (Legal 
authority:  Sections  803  (a)  and  (d)  and 
803C  of  the  Native  Americans  Pro-ams 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 

Multi-purpose  Organization:  A 
'  community-based  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  day  care,  education, 
and  trainifig.  (Legal  authority:  Sections 
803  (a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended,  42  U.S.C.  2991b  and  2991b- 
3) 

Multi-year  Project:  Encompasses  a 
single  theme  and  requires  more  than  12 
or  1 7  months  to  complete.  A  multi-year 
project  affords  the  applicant  an 
opportunity  to  develop  and  address 
more  complex  and  in-<lepth  strategies 
that  caimot  be  completed  in  one  year.  A 
multi-year  project  is  a  series  of  related 
objectives  with  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period.  Prior  to  funding  the  second 
or  thkd  year,  of  a  multi-year  grant,  ANA 
will  require  verification  and  support 
dociunentation  from  the  Grantee  that 
objectives  and  outcomes  proposed  in 
the  preceding  year  were  accomplished. 
Applicants  proposing  multi-year 
projects  must  complete  and  submit  an 


Objective  Work  Plan  (OWP)  and  budget 
with  narrative  for  each  project  year,  and 
fully  describe  objectives  to  be 
accomplished,  outcomes  to  be  achieved, 
and  the  results  and  benefits  to 
determine  the  successful  outcomes  of 
each  budget  period.  ANA  will  review 
the  quarterly  and  annual  reports  of 
grantees  to  determine  if  the  grantee  is 
meeting  its  goals,  objectives  and 
activities  identified  in  the  OWP.  (Legal 
authority:  Sections  803  (a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b  and  299lb-3) 

Objective(s):  Specific  outcomes  or 
results  to  be  achieved  within  the 
proposed  project  period  that  are 
specified  in  the  Objective  Work  Plan. 
Completion  of  objectives  must  restilt  in 
specific,  measurable,  outcomes  that 
would  benefit  the  community  and 
directly  contribute  to  the  achievement 
of  the  stated  community  goals. 
Applicants  should  relate  their  proposed 
project  objectives  to  outcomes  that 
support  the  community's  long-range 
goals.  (Legal  authority:  Sections  803  (a) 
and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Partnerships:  Agreements  between 
two  or  more  parties  that  will  support  the 
development  and  implementation  of  the 
proposed  project  Partnerships  include 
other  community-based  organizations  or 
associations.  Tribes,  federal  and  state 
agencies  and  private  or  non-profit 
organizations.  (Legal  authority:  Sections 
803  (a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b  and  2991b- 
3) 

Performance  Indicators:  Measurement 
descriptions  used  to  identify  the 
outcom,es  or  results  of  the  project. 
Outcomes  or  results  must  be  measurable 
to  determine  that  the  project  has 
achieved  its  desired  objective  and  can 
be  independently  verified  through 
monitoring  and  evaluation.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended,  42  U.S.C. 
2991b  and  299lb-3) 

Real  Property:  Land,  including  land 
improvements,  structures,  and^ 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 
(Legal  authority:  Sections  803(a)  and  (d) 
and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  2991b-3) 

Renovation  or  Aiteration :  The  work 
required  to  change  the  intoior 
arrangements  or  other  physical 
characteristics  of  an  existing  facility,  ot 
install  equipment  so  that  it  may  be  more 


•ffktively  used  for  the  piDJect. 
Altefstion  and  renovation  may  include 
work  referred  to  as  improvements, 
conversion,  rehabilitation,  remodeling, 
or  modemizatitHi,  but  is  distinguished 
from  construction.  (Legal  authority: 
Sectimis  a03(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
2991b-3) 

Resohition:  Applicants  are  required  to 
include  a  current  signed  Resolution  (a 
formal  decision  voted  on  by  the  o£Bcial 
governing  body)  in  support  of  the 
project  for  the  entire  project  period.  The 
Resolution  should  indicate  who  is 
authorized  to  sign  documents  and 
negotiate  on  behalf  of  the  Tribe  or 
organization.  The  Resolution  should 
indicate  that  the  commimity  was 
involved  in  the  project  planning 
process,  and  indicate  the  specific  doUar 
amoimt  of  any  non-fsdaral  matching 
funds  (if  applicable).  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
2991b-3) 

Sustainable  Project:  A  sustainable 
project  is  an  on-going  program  or 
service  that  can  be  maintained  without 
additional  ANA  funds.  (Legal  authority: 
Sections  803(a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b  and 
2991b-3} 

Self-Sufficiency:  The  ability  to 
generate  resources  to  meet  a 
community's  needs  in  a  sustainable 
manner.  A  community's  progress 
toward  self-sufficiency  is  based  on  its 
efforts  to  plan,  organize,  and  direct 
resources  in  a  comprehensive  manner 
that  is  consistent  with  its  established 
long-range  goals.  For  a  commimity  to  be 
self  sufficient,  it  must  have  local  access 
to,  control  of,  and  coordination  of 
services  and  programs  that  safeguard  the 
health,  well  being,  and  cultiue  of  the 
people  that  reside  and  work  in  the 
community.  (Leffil  authority:  Sections 
803(a)  and  (d)  and  803C  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b  and  2991b~ 
3) 

Social  Development:  Investment  in 
human  and  social  capital  for  advancing 
the  well  being  members  of  the  Native 
American  commimity  served.  Social 
development  is  the  action  taken  to 
support  the  health,  education,  culture, 
and  employment  options  that  expand  an 
individual's  capabilities  and 
opportunities,  and  that  promote  social 
inclusion  and  combat  «ocial  ills.  (Legal 
authority:  Sections  803(a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991b  and  2991b-3) 


I.  Progrun  Area  1 

Social  and  Economic  Development 
Strategifs  for  Native  Americans  (Non- 
Alaska)^  To  promote  the  goal  of  social 
and  economic  self-sufficiency  for  Native 
Americans. 

Econdntic  Development:  Involves  the 
promotion  of  the  physical,  commadal, 
technological,  industrial,  and  /  ox 
agricultilral  components  necessary  for  a 
sustaina  >le  local  community. 
Applica  Its  are  encouraged  to  develop 
sustaina  >le  projects  to  support 
sustaina  >le,  stable,  and  diversified 
private  i  ector  local  economies. 

Progr^  areas  of  interest  include: 

•  PiroBcts  to  strengthen  an 
organiz^on's  capacity  to  deliver 
business  technical  assistance, 
workshops,  financiaLliteracy  programs, 
and  that  create,  expand,  and  retain 
public  a  id  private  sector  community- 
based  businesses. 

•  Projects  to  increase  cooperative 
enterpriie  development  activities,  and 
technica  capacity  of  youth  to  establish 
and  opei  ate  cooperative  businesses  with 
the  goal  }f  teaching  financial, 
manager  lent  and  long-term  employment 
skills. 

•  Pro)  sets  to  develop  and  coordinate 
emergen  zy  response  services  within  the 
community  and  with  State  and  local 
govemments  to  protect  against  Acts  of 
Nature  and  other  catastrophic  events 
such  as  i  ire,  floods,  and  environmental 
catastroi  hes. 

•  Proj  hAs  to  implement  initiatives  for 
Tribes  to  evaluate  the  economic 
potential  of  energy  resources  in  their 
commuifity,  including  renewable  energy 
sources  such  as:  Bio-energy, 
Geotheroial,  Hydrogen,  Hydropower, 
Ocean,  Solar,  Wind,  or  other  methods 
appropriate  to  the  tribe  and 
geographical  location. 

•  Projects  to  develop  community 
transponation  activities  that  support  the 
needs  ofthe  elderly,  the  disabled,  and 
the  local  workforce. 

•  Projects  to  develop  organizational 
and  management  capacity  building 
activities  that  enhance  community 
based  program  delivery  systems  and 
services. 

•  Proj(  cts  to  develop  and  implement 
commun  ity-based  activities  that 
increase  tntemational  Tourism  and 
trade  activities  for  Native  American 
productsL  services,  and  communities. 
Business  sectors  of  interest  include:  the 
export  ol  Native  American  packaged 
foods;  arts  and  crafts;  literature  and 
music;  nianufactured  products; 
agricultiiral  and  organic  products; 
value-ad^ed  product  assembly  or 
processing  that  includes  agriculture  and 
aquacult  ue. 


•  Projects  U>  devdop  and  enhance 
subsistence  activities  tiiat  retain,  or  re- 
establish Native  traditional  foods  and  or 
by-products  of  natural  resources  for 
local  and  ccHmnetcial  mari»ts.  Develop 
and/or  strengthen  the  local  economy 
through  enhanced  commercial  trade  in 
areas  such  as  agriculture,  aquaculture, 
lumber,  and  trulitional  arts  and  crafts. 
/Iega7  authority:  Sections  803(a)  ofthe 
Native  Americans  Programs  Act  of  1 974, 
as  amended,  42  U.S.C  2991b) 

Social  Development:  The  investment 
in  human  and  social  capital  for 
advancing  people's  weU  being. 
Applicants  are  oicouraged  to  develop 
and  implement  culturally  appropriate 
programs  to  enhance  tribal,  community, 
and  village  activities.  Social 
development  programs  under  this  area 
support  femilies,  elders,  parents, 
positive  youth  development,  healthy 
marriage,  individuals  with  disabilities, 
and  personal  commitment. 

Program  areas  of  interest: 

•  Healthy  Relationships  and 
Strengthening  Families  Initiative:  The 
goal  is  to  pnnnote  healthy  family 
environments  and  strengthen  co- 
parenting  teamwork,  problem-solving, 
and  conflict  resolution.  To  respond  to 
this  initiative,  applicants  should 
consider  comprehensive  projects  that 
are  culturally  and  socially  appropriate 
to  teach  couples  relationship-building 
skills,  such  as  negotiation-based 
interpersonal  communications, 
collaborative  problem  solving,  and 
preservation  of  love,  commitment,  and 
friendship.  Applicants  are  encouraged 
to  be  creative  in  their  efforts  to  integrate 
elders  into  these  projects  to  support 
traditional  values  and  methods. 
Initiatives  could  address  problematic 
periods  in  the  family  life  cycle  such  as: 
pregnancy,  postpartum  care,  first-time 
parenthood,  parenting  adolescents,  and 
goal  setting  for  independent  young 
adults. 

•  Project  to  strengthen  the  long-term 
commitment  of  married  couples. 
Projects  should  consider  the 
enhancement  of  relationship  skills 
through  premari^  counseling, 
mentoring  activities,  or  role  model 
activities. 

•  Projects  to  support  yoting  families 
in  order  to  reduce  tiie  challenges  and 
stress  of  child  rearing,  and  the  risks 
associated  with  child/infant  abuse  and 
neglect,  strengthening  the  bonds 
between  parents  and  children,  and 
particularly  between  fathers  and 
children  and  the  fathers'  role  in  healthy 
families. 

•  In  partnership  with  community  and 
or  faith-based  organizations,  develop 
and  implement  comprehensive 
culturally  and  socially  appropriate 
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projects  to  help  youth  practice  personal 
responsibility;  reach  a  balance  in  their 
lives  by  learning  how  to  set  and  meet 
short  and  long-term  goals;  and  to 
practice  healthy  lifestyles  with  the  goal 
of  decreasing  gang  activity,  school  drop 
out  rates  and  juvenile  delinquency. 

•  Projects  to  recruit,  train,  and  certify 
new  Native  American  foster  parents  or 
promote  appropriate  extended  family 
placements  or  to  assist  abused, 
neglected,  and  abandoned  Native 
American  children,  youth,  and  their 
families. 

•  Prefects  to  develop,  coordinate,  and 
implement  training  for  Native 
Americans  with  disabilities  in  order  to 
join  the  workforce,  obtain  information 
and  technical  assistance  to  apply  for 
disability  benefits,  gain  access  to 
workplace  facilities,  and  receive 
reasonable  accommodations  necessary 
to  perform' job  functions.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b) 

Governance:  Involves  assistance  to 
Tribal  and  Alaska  native  Village 
government  leaders  to  increase  their 
ability  to  execute  local  control  and 
decision-making  over  their  resources. 
ANA  encourages  applications  for  the 
development  of  laws  and  policies  that 
support  commimity-based  social, 
economic  and  governance  activities. 
Governance  projects  under  this  area 
may  be  used  for  leadership  and 
management  training  or  to  assist  eligible 
applicants  in  the  development  of  laws, 
regulations,  codes,  policies,  and 
practices  that  support  and  promote 
community  based  activities. 

Program  areas  of  interest  include: 

•  Projects  to  enact  laws  that  support 
and  enforce  business  and  investment 
transactions,  contracts,  and  property 
rights.  For  example,  develop  and 
implement  Uniform  Commercial  Codes 
(business  codes]  and  Tax  Codes. 

•  Projects  to  enact  laws,  ordinances, 
and  policies,  to  develop,  expand,  and/ 
or  enhance  utility  and  commimications 
infrastructures. 

•  Projects  to  enrich  and  strengthen 
the  management  and  leadership  skills  of 
senior  Tribal  government  personnel, 
and  senior  management  personnel  of 
tribally  owned  companies. 

•  Projects  to  estaolish  and  implonent 
technology  managemoit  information 
systems  to  assist  with  the  effective  and 
efficient  administration  of  tribal 
government  proerams. 

•  Projects  to  develop  or  amend  tribal 
constitutions,  govemmoit  procedures 
and  functions,  by-laws  or  codes,  and 
council  or  executive  branch  duties  in 
order  to  improve  the  regulatory,  judicial 
and/or  administrative  infrastructure  of 


tribal  and  village  governments.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b)* 

n.  Award  Information 

Funding  Instrument  Type:  Grant 

Anticipated  Total  Proffam  Area  1 
Funding:  $16,000,000. 

Anticipated  Number  of  Awards: 
110—120. 

Average  Projected  Award  Amount: 
$25,000  to  $500,000. 

Length  of  Project  Period:  12, 17,  24,  or 
36  months. 

Ceiling  on  Amount  of  Individual 
Awards:  $500,000. 

An  application  that  exceeds  the  upper 
value  of  the  dollar  range  specified  will 
be  considered  "non-responsive"  and  be 
returned  to  the  applicant  without 
further  review. 

Floor  on  Amount  of  Individual 
Awards:  $25,000. 

m.  Qigibility  Information 

Eligible  Applicants 

•  Federally  recognized  Indian  Tribes. 

•  Consortia  of  Indian  Tribes. 

•  Incorporated  non-Federelly 
recognized  Tribes. 

•  Incorporated  non-profit  multi- 
purpose community-based  Indian 
organizations. 

•  Urban  Indian  Centers. 

•  National  or  regional  incorporated 
non-profit  Native  American 
organizations  with  Native  American 
community-specific  objectives. 

•  Alaska  Native  villages,  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANSCA)  and/or  non-profit  village 
consortia. 

•  Non-profit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects. 

•  Incorporated  non-profit  Alaska 
Native  multi-purpose  commimity  based 
organizations. 

•  Non-profit  Native  organizations 
with  village  specific  projects 

•  Public  and  non-profit  private 
agencies  serving  Native  Hawaiians. 

•  Public  and  non-profit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (the  populations  served  may  be 
located  on  these  islands  or  in  the 
continental  United  States). 

•  Tribally-controlled  Community 
Colleges,  Tribally-controlled  Post- 
Secondary  Vocational  Institutions,  and 
colleges  and  imiversities  located  in 
Hawaii,  Guam,  American  Samoa  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  which  srave  Native  Pacific 
Islanders. 


•  Non-profit  Alaska  Native 
commimity  entities  or  Tribal  governing 
bodies  (Indian  Reorganization  Act  or 
Traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 
Organizations  in  Palau  are  no  longer 
eligible  for  assistance  from  ANA.  (Legal 
authority:  48  U.S.C.  1931) 

Additional  Information  on  EligibiUty 

Cost  Sharing  or  Matching  Ckantees 
must  provide  at  least  20  percent  of  the 
total  approved  cost  of  the  project  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ANA  share  and  the  non- 
federal share.  The  required  match  can 
be  computed  by  dividing  total  Federal 
funds  by  80  percent  for  total  project 
costs  then  subtracting  the  Federal 
portion.  The  remainder  is  the  required 
match.  For  example,  a  project  requesting 
$100,000  in  Federal  funds  (per  budget 
period)  must  provide  a  match  of  at  least 
$  25,000  ($100,000/80%  =  $125,  000— 
$100,000  =  $25,000).  Grantees  must  be 
able  to  verify  commitments  of  the  non- 
Federal  resoiuces.  Failiue  to  provide  the 
non-federal  share  match  will  result  in 
the  disallowance  of  Federal  funding 
commitment. 

A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)(3)  of  the  Native  American 
Program  r^vlations.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended,  42 
U.S.C.  2991b) 

Applications  originating  from 
American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
;  Islands  are  covered  under  section  501(d) 
of  Public  Law  95-134,  as  amended  (48 
U.S.C.  1469a)  under  which  HHS  waives 
any  requirement  for  matching  funds 
under  $200,000  (including  in-kind 
contributions).  For  ANA  grants  under 
this  announcement  there  is  no  match 
required  for  these  insular  areas. 

Acceptable  proof  of  non-profit  status 
includes: 

•  A  copy  of  the  applicant 
organization's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
the  IRS  Code,  or 

•  A  copy  of  a  currently  valid  IRS  tax 
exemption  certificate,  or 

•  novide  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  federally-recognized  Tribe  in 
which  the  corp<Hation  or  association  is 
domiciled.  Organizations  incorporating 
in  American  Samoa  are  caiitioned  that 
the  Samoan  government  relies 
exclusively  upon  IRS  determinations  of 
non-profit  status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
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status  for  the  purpose  of  ANA  program 
eligibility. 

nesolution:  Applicants  are  required  to 
include  a  current  signed  Resolution  (a 
formal  decision  voted  on  by  the  official 
governing  body)  in  support  of  the 
project  fi(»  the  entire  project  period.  The 
Resolution  must  indicate  who  is 
authorized  to  sign  documents  and 
negotiate  on  behalf  of  the  Tribe  or 
organization.  The  Resolution  should 
indicate  that  the  community  was 
involved  in  the  projed  planning 
process,  and  indicate  the  specific  dollar 
amount  of  any  non-federal  matching 
funds  (if  applicable). 

IV.  Application  and  Snbmisrion 
Information 

To  request  an  application  package, 

please  contact:  The  ANA  regional 

Training  and  Technical  Assistance  (T/ 

TA)  providers  at: 

Native  American  Management  Services, 
Inc.,  6858  Old  Dominion  Drive,  Suite 
302.  McLean.  Virginia  22101.  Toll 
Free:  888-221-9686,  (703)  821-2226 
x-234.  Fax:  (703)  821-3680,  Kendra 
King-Bowes,  Project  Manager,  E-mail: 
kking@nainsmc.org, 
http://www.anaeasteTn.OTg. 

Region  I:  AL,  AR.  CT,  DC,  DE,  PL.  GA. 
lA,  IL,  IN,  KS,  KY,  LA,  MA,  MD.  ME, 
Ml,  MN.  MO,  MS.NC,  ND,  NE,  NH, 
NJ,  NY,  OH,  OK,  PA,  RI,  SC,  SD,  TN. 
TX.  VA,  VT.  WI.  W.VA. 

ACKCO,  Inc.,  2214  N.  Central,  suite 
*250,  Phoenix.  Arizona  85004,  Toll 
Free:  800-525-2859,  (602)  253-9211. 
Fax  (602)  253-9135,  Theron 
Wauneka.  Project  Manager,  E-mail: 
theron.wauneka@ackco.com, 
www.anawestem.com. 

Region  U:  AZ.  CA,  CXD,  ID.  MT.  NM,  NV, 
OR.  UT,  WA,  WY. 

Native  American  Management  Services, 
Inc.,  11723  Old  Glenn  Highway,  suite 
201.  Eagle  River,  Alaska  99577,  Toll 
Free  877-770-6230,  (907)  694-5711, 
'    Fax  (907)  694-5775,  P.J.  BeU,  Project 
Manager,  E-mail:  pfbell@gci.net.  http: 
//www.anaalaska.org. 

Region  ID:  Alaska. 

Council  for  Native  Hawaiian 
Advancement,  33  South  King  Street, 
Suite  513,  Honolulu,  Hawaii  96813, 
Toil-Free  800-709-2642,  (808)  521- 
5011.  Fax:  (808)  521-4111,  Jade 
Danner,  Project  Manager,  E-mail: 
jadeQhawaiitiAcouncil.oTg.  http:// 
www.anapaciflc.org. 
Region  IV:  American  Samoa  (AS).  - 

Guam.  HI,  Commonwealth  of 
-,  Northern  Mariana  Islands  (CNMI). 

-Content  and  Form  of  Submission 

Organization  and  Preparation  of 
Application:  Due  to  the  intensity  and 
pace  of  the  application  review  and 
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evaluati  m  process.  ANA  strongly 
recomm  mds  applicants  organize,  label, 
and  ins€  rt  required  information  in 
accordance  with  Part  One,  Part  Two  and 
Part  Three  as  presented  in  the  charts 
below,  llhe  application  should  b^in 
with  thai  information  requested  in  Part 
One  of  the  chart  in  the  prescribed  order. 
Utilizing  this  format  will  insure  all 
informalion  submitted  to  support  an 
applicant's  request  for  funding  is 
thoroughly  reviewed.  Submitting 
informalion  in  this  format  will  assist  the 
panel  reviewer  in  locating  and 
evaluatieg  the  information.  Deviation 
from  thi#  suggested  format  may  reduce 
the  applicant's  ability  to  receive 
maximuin  points,  which  are  directly 
related  t^  ANA's  funding  review  - 
decision  i. 

ANA  i  pplication  Format:  ANA  will 
now  require  all  applications  to  be 
labeled  \  dth  a  Section  Heading  in 
compliai  ice  with  the  format  provided  in 
the  progi  am  announcement.  This  format 
appUes  t  >  all  applicants  submitting 
applicatipns  for  funding.  All  pages 
submittsfi  (including  Government 
Forms,  certifications  and  assurances) 
should  bp  numbered  consecutively.  The 
shall  be  8V2  x  11  inches,  line 

tall  be  a  space  and  a  half  (1.5 
.     ,  iig),  printed  only  on  one  side, 
and  havel  a  half-inch  margin  on  all  sides 
of  the  pefier.  The  font  size  should  be  no 
smaller  t  lan  12-point  and  the  font  type 
shall  be '  "imes  New  Roman.  These 
requirem  mts  do  not  apply  to  the  project 
Abstract  ^orm,  Letters  of  Commitment, 

of  Contents,  and  the  Objective 


paper  s 
spacing 
line  spa 


the  Tabk 
Work  Pla  a. 


Submissi  on  Date  and  Time 

Deadli  le;  The  closing  time  and  date 
for  receii  t  of  applications  is  4:30  p.m.  _ 
(Eastern '  'ime  Zone)  on  March  26,  2004. 
Mailed  01  ■  hand-delivered  applications 
received  ifter  4:30  p.m.  on  the  closing 
date  will  iie  classified  as  late. 

Mailed!  applications  shall  be 
considered  as  meeting  an  announced 
deadline  If  they  are  received  on  or 
before  the  deadline.time  and  date  at  the: 
U.S.  Department  of  Health  and  Human 
Services,L\dministration  for  Children 
and  Families^  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  i^ention:  Lois  B.  Hodge,  ANA 
No.  9361^-2004,  370  L'Enfant 
Promenaie,  SW.,  Mail  Stop:  Aerospace 
Center  8tii  Floor-West.  Washington,  DC 
20447-0002. 

Hand-delivered  applications  must  be 
received  4t  the  address  below  by  4:30 
p.m.  (Eastern  Standard  Time)  on  or 
before  th^  closing  date.  Applications 
that  are  hfand  delivered  will  be  accepted 
between  tie  hours  of  8  a.m.  to  4:30  p.m., 
Monday  I  irough  Friday.  Applications 


may  be  delivered  to:  U.S.  Department  of 
Health  and  Htmian  Services, 
Administration  for  Children  and 
Families,  Office  of  Qrants  Management. 
Division  of  Discretionary  Grants.  ACF 
Mail  Room,  Second  Floor  Loading  Dock. 
Aerospace  Center,  901  D  Street,  SW., 
Washington,  DC  20024.  Attention:  Lois 
B.  Hodge.  ANA  No.  93612-2004. 

Appucants  are  responsible  for  mailing 
applications  well  in  advance,  when 
using  all  mail  services,  to  ensure  that 
the  applications  are  received  on  or 
before  the  deadline  time  and  date.  ACF/ 
ANA  will  not  acknowledge  receipt  of 
applications. 

Late  Applications:  Applications  that 
do  not  meet  the  above  criteria  will  be 
considered  unresponsive  to  the  Program 
Announcement  and  late.  ACF  will 
notify  each  late  applicant  that  its 
application  will  not  be  considered  for 
review  in  the  current  competition. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b) 

Extension  of  Deadline:  ANA  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God 
(floods,  hurricanes,  etc.)  occur,  when 
there  are  widespread  disruptions  of  mail 
service,  or  if  the  Chief  Grants 
Management  Officer  makes  a 
determination  to  extend  or  waive 
deadline  requirements.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b) 

Intergovenvaiental  Review: 
Applications  are  not  subject  to 
Executive  Order  12372  (Legal  authority: 
45  CFR  100.3) 

Funding  Restrictions 

ANA  does  not  fund: 

•  Activities  in  support  of  litigation 
against  the  United  States  Government 
that  are  unallowable  under  OMB 
Circulars  A-87  and  A-122.  (Legal 
authority:  Sections  803  (a)  and  (d),  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b.  and  2991b-3: 45  CFR  1336.50(a); 
45  CFR  74.27  and  92.  22;  OMB  Ciroilar 
A-122,  Attachment  B.  Paragraph  10(g) 
and  OMB  Circular  A-87.  Attachment  B, 
Paragraph  14(b)) 

•  ANA  has  a  policy  of  not  funding 
duplicative  projects  or  allowing  any  one 
community  to  receive  a 
disproportionate  share  of  the  funds 
available  for  award.  When  making 
decisions  on  awards  of  grants  the 
Agency  will  consider  whethw  the 
project  is  essmtially  identical  or 
similar,  in  whole  or  significant  part,  to 
projects  in  the  same  community 
previously  funded  or  being  funded 
imder  the  same  competition.  The 
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Agency  will  also  consider  whether  the 
grantee  is  already  receiving  funding  for 
a  6EDS,  Language,  or  Environmental 
project  from  ANA.  The  Agency  will  also 
take  into  account  in  making  funding 
decisions  whether  a  proposed  project 
would  reqiiire  funding  on  indefinite  or 
recurring  basis.  This  determination  will 
be  made  after  it  is  determined  whether 
the  application  meets  the  requirements 
for  eligibility  as  set  forth  in  45  CFR 
1336,  Subpart  C,  but  before  funding 
decisions  are  complete.  (Legal  authority: 
Sections  803  (a)  and  (d)  and  803C  of  the 
Native  Americans  Pro-ams  Act  of  1 974. 
as  amended,  42  U.S.C.  2991b  and 
299lb-3) 

•  Projects  in  whidi  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tnhes  or 
Native  American  organizations  that  are 
otherwise  eligible  to  apply.  However, 
ANA  will  fund  T/TA  requested  by  a 
grantee  for  its  own  use  or  for  its 
members'  use  (as  in  the  case  of  a 
consortium),  when  the  T/TA  is 
necessary  to  carry  out  project  objectives. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  299lb-3: 45  CFR 
1336.33(b)(1)) 

•  Thepurchaseof  real  property  or 
construction  because  those  activities  are 
not  authorized  by  the  Native  American 
Programs  Act  of  1974,  as  amended. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  299lb-3: 45  CFR 
1336.33(b)(7)) 

•  Objectives  or  activities  to  support 
core  administration  activities  of  an 
organization.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  Under 


Alaska  SEDS  projects,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place.  (Legal 
authority:  Sections  803  (a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974,  as  amended,  42  U.S.C. 
2991  b  and  2991b-3  and  45  CFR 
1336.33(b)(4)) 

•  Costs  associated  with  fund  raising, 
including  financial  campaigns, 
endowment  drives,  solicitation  of  gifts 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions  are  imallowable  under  an 
ANA  grant  award.  (Legal  authority: 
Sections  803  (a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended,  42  U.S.C.  2991b  and 
2991b-3;  45  CFR  1336.50;  45  CFR  74.27; 
OMB  Circular  A-122.  Attachment  B. 
Paragraph  23;  OMB  Circular  A-87, 
Attachment  B,  Paraffaph  21.) 

•  Major  renovation  or  alteration 
because  tiiose  activities  are  not 
authorized  under  the  Native  American 
Programs  Act  of  1974,  as  amended. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  299lb-3) 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  and  are  not  members  of  the 
applicant  organization,  Tribe,  or  village. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b  and  299lb-3) 

•  Project  activities  that  do  not  further 
the  three  interrelated  ANA  goals  of 
economic  development,  social 
development  and  governance  or  meet 
the  purpose  of  this  program 
annoimcement.  (Legal  authority: 


Sections  803  (a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended,  42  U.S.C.  2991b  and 
299lb-3;  45  CFR  1336.33(b)(5)) 

Other  Submission  Requirements: 
Application  Submission:  An  original 
and  two  copies  of  the  complete 
application  are  required.  "Hie  original 
copy  must  include  all  required  forms, 
certifications,  assiuances,  and 
appendices,  be  signed  by  an  authorized 
representative,  have  original  signatures, 
and  be  submitted  unbound.  The  two 
additional  copies  of  the  complete 
application  must  include  all  required 
forms,  certifications,  assurances,  and 
appendices  and  must  also  be  submitted 
unbotmd.  Applicants  have  the  option  of 
omitting  from  the  application  copies 
(not  the  miginal)  specific  salary  rates  or 
amounts  for  individuals  specified  in  the 
application  budget.  (Legol  authority: 
Sections  803  (a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 

A  completed  application  for 
assistance  under  this  Program 
Announcement  consists  of  Three  Parts. 
Part  One  is  the  SF  424,  Required 
Government  Forms,  and  other  required 
dociunentation.  Part  Two  of  the 
application  is  the  project  substance  of 
the  application.  This  section  of  the 
application  may  not  exceed  45  pages. 
PartThree  of  the  application  is  the 
Appendix.  This  section  of  the 
application  may  not  exceed  20  pages 
(die  exception  to  this  20  page  limit 
applies  only  to  projects  that  require,  if 
relevant  to  the  project,  a  Business  Plan 
or  any  Third-Party  Agreements).  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 


Part  One — Federal  Forms  and  Other  Required  Documents 


Part  I  of  the  application  for  funding  nnist  include  the 
following: 


SF  424,  SF  424A,  and  SF  424B 
Table  of  Contents 


Project  Abstract 

Proof  of  Non-Profit  Status 
Resolution 


Documentation  tftat  tfie  Board  of  Directors  is  maiority 
Native  American,  if  applicant  is  other  Ihan  a  tribe  or 
Alaska  Native  ViHage  govemmenL 


Content  and  location  of  part  I  required  forms,  certifi- 
cations arKi  docunripnts 


htlp-J/www.ad.hhs.gov/prograinsMs/fonns.htm 

Applicant  must  include  a  table  of  contents  ttiat  accu- 
rately identifies  the  page  number  and  wtwre  the  in- 
formation can  be  located.  Table  of  Contents  does 
not  count  against  application  pag^  NmiL 

ANA  Form:  OMB  Clearance  Number  09800204— On 
ANA  Web  site  MpJ/www.acfMis.gov^)mgrams/ana. 

As  described  in  this  announcemertt  under  Section 
'XMnof  Eligi>ility  Information". 

Information  for  submission  can  be  found  in  ttie  Pro- 
gram Announcement  Section  "Other  ENgWiity  Infor- 
mation". 

As  descrit>ed  in  ttiis  anrxxjncement  urxler  "ANA  Ad- 
ministrative Policies". 


When  tosubmit 


By  application  due  date. 
By  application  due  dale. 


By  application  due 
By  application  due 
By  appHcafion  due 

By  application  due  dale. 
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Part  One— Federal  Fork  s  and  Other  Required  Documents— Continued 


Part  I  of  the  application  for  funding  must  include  the 
following: 


Audtt  Letter 


Indirect  Cost  Agreement 


portent  and  location  of  part  I  required  forms,  certifi- 
cations and  documents 


Non-Federal  Share  of  Waiver  Reqi<est.  per  CFR 
1336.50(b).    -  -  .         '^ 


Certiflcatlon  regarding  Lobbying  Disclosure  of  Lob- 
bying AcHvilies—SF  LLL 
Certilication  regardktg  Maintenance  of  Effort  

CerlNication  Regarding  Debarment,  Suspension  and 
other  Respon^biMty  Matters  (Primary  covered  trans- 
actions and  Lower  Tier  Transacfions  as  appropriate). 

Oiug-Free  Wortipiace  Certificaiion 

Environmental  Tobacco  Smoke  Certification 
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Certified  Public  Accountant's  "Independent  Audi- 
tors" Report  on  Rnancial  Statement."  This  Is  usu- 
ally only  a  two  to  three  page  docunrwnt.  (This  re- 
quirement applies  only  to  applicants  with  annual  ex- 
senditures  of  $300,000  or  more  of  federal  funds). 
Applicant  must  also  include  that  portion  of  the  audtt 
jocument  that  identifies  all  other  federal  sources  of 
"unding. 

Otaanizations  and  Tribes  must  submit  a  cunvnt  indi- 
rect cost  agreement  (if  claiming  indirect  costs)  that 
iligns  with  the  approved  ANA  project  period.  The 
ndirect  Cost  Agreement  must  identify  the  individual 
xxnponents  and  percentages  that  make  up  the  in- 
lirect  cost  rate. 

request  for  a  waiver  of  the  non-Federal  share  re- 
luirement  may  be  submitted  m  accordance  with  45 
;fr  1336.50(b)  (3)  of  the  Native  American  Pro- 
iram  regulatwns.  (if  appficable). 

M4y  be  found  at  www.acl.hhs.gov/rmgrams/ols/ 
brws.htm. 

M(y  be  found  at  www.acf.t^.gov/programs/ofs/ 
'onns.htnn. 

Ml  y  be  found  at  httpy/www.acf.hhs.gov4>rograms/<^ 
brms.htm. 

M^  be  found  at  http://www.acf.hhs.gov/ipfogmms/of8/ 
i  omis.htm. 

Mi  y  be  found  at  http://wwwju:f.hhs.gov/jpro^ams/o^ 
I  tHTns.htm. 


When  to  submit 


By  application  due  date. 


By  appiteation  due  date. 


Part  Two--Appucation  Review  Criteria 


PART  n— proposed  project 


Criteria  One  .. 
Criteria  Two  .. 
Criteria  Three 


Criteria  Four. 
Criteria  Five  . 
Criteria  Six  ... 


PART  HI— support  docu- 
mentation 


By  appiteation  due  date. 

By  appHcafion  due  date. 
By  <4)pitoation  due  date. 
By  appifeation  due  date. 

By  appitoation  due  date. 
By  appination  due  date. 


AppBcation  review'criteria— this  sec(fc)n  may  not  exceed  45  r»ges 


Project  Introduction  and  Summary. 
Objective  and  Need  for  Assistance. 
Project  Approach— Include  the  Objective  Wortt  Plan  (OWP)  foim  for 

each  year  of  project 
Organizatioral  Capacity. 
Results  and  Benefits  Expected. 
Budget  and  Budget  Justifnation  Summary/  Cost  Effectiveness. 


P  kRT  Three— Appendix 


Appendix—  ttiis  section  may  not  exceed  20  pages 


'*1lU"iif'*^i^'*''**^if"'  ^^^s**^  i™**!®  orty  supptomental  infomnation  or  required  support  documenta 


SL^i^.^^^  *^"^1  ''"P*^  to  carry  out  and  fulfill  the  proposed  project.  These  items  inchjde: 
^^H^^H^J^  Booperating  entities.  in-Wnd  commibnent  and  support  letters,  business  plans,  and  a 
!^SrfL  H^  HSl^Hy  ^9:f«™^  (Do  "<*  i«**le  books,  videotapes,  sludtes  or  pubiished^eports  and 
artfctes.  as  they  win  not  be  made  available  to  the  reviewers,  or  be  returned  to  the  appBcant^ 


(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b.) 

V.  .^plication  Review  Infonnatum 

Criteria:  ACF  Uniform  Project 
Description  (UPD) 

llie  UPD  text  should  be  used  as 
genial  guidance  in  the  development  of 
projects.  However,  the  specific  ANA 
q>plication  submission  format  to  be 
used  in  response  to  this  announcement 


is  located  in  section  IV  Application  and 
Submission  Information. 

Purpos^  The  Project  Description  is  a 
major  aret  by  which  an  application  is 
evaluated  and  ranked  in  competition 
with  other  applications  for  financial 
assistance.  The  Project  Description 
should  b^  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  fi:  nds  are  being  requested. 
Supportii  g  dociunents  should-be 

|f  they  present  information 


included 


clearly  and  succinctly.  In  preparing 


your  Project  Description,  all  information 
requested  throu^  each  specific 
evaluation  critoria  should  be  provided. 
ANA  uses  this  and  other  information  to 
make  fimding  decisions.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application. 

General  Ihstructio/is:  ANA  is 
particidarly  intoested  in  specific  factual 
information  and  statements  of 
measurable  goals  and  performance 
indicators  in  quantitative  terms.  Project 
descriptions  are  evaluated  on  a  basis  of 
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substance,  not  length.  Extensive  exhibits 
are  not  requited.  Cross-referencing 
should  be  used  rather  than  repetition. 
Supporting  information  that  does  not 
directly  pertain  to  an  integral  part  of  the 
grant-hmded  activity  should  be  placed 
in  the  appendix.  The  application 
narrative  should  be  in  a  12-pitch  font. 
A  table  of  contents  and  an  executive 
summary  should  be  included.  Each  page 
should  be  nimibered  sequentially, 
including  attachments  or  appendices. 
Please  do  not  include  bool^,  videotapes 
or  published  reports  because  they  are 
not  easily  reproduced,  are  inaccessible 
,  to  the  reviewers,  and  will  not  be 
returned  to  the  applicant. 

Introduction:  Applicants  are  reqtiired 
to  submit  a  full  Project  Description  and 
shall  prepare  this  portion  of  the  grant 
application  in  accordance  with  the 
following  instructions  and  the  specified 
evaluation  criteria.  The  introduction 
provides  a  broad  overview  of  the 
Project,  and  the  information  provided 
imder  each  evaluation  criteria  expands 
and  clarifies  the  project  program- 
specific  activities  and  information  that 
reviewers  will  need  to  assess  the 
proposed  project. 

fttj/ect  Summary:  Provide  a  summary 
of  the  Project  Description  (a  page  or 
less)  with  reference  to  the  funding 
request  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b) 

Objectives  and  Need  for  Assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
s  subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
dociunentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the- 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  Project  Description,  the 
applicant  should  provide  information 
on  the  total  range  of  projects  currently 
being  conducted  and  supported  (or  to  be 
initiated]  to  ensure  they  are  within  the 
scope  of  the  program  announcement. 
(Leffil  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b) 

Results  or  Benefits  Expected:  Identify 
the  results  and  benefits  to  be  derived  by 
the  community  and  its  members.  For 
example,  applicants  are  encouraged  to 
describe  the  qualitative  and  quantitative 
data  collected,  how  this  data  will 


measure  progress  towards  the  stated 
results  or  benefits,  and  how 
performance  indicators  imder  economic 
and  social  development  and  governance 
projects  can  be  monitored,  evaluated 
and  verified.  (Leffil  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended,  42 
U.S.C.  2991b) 

Approach:  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Account  for  ail  functions 
or  activities  identified  in  the 
application.  Cite  factors,  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
De«3ibe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
extraordinary  social  and  community 
involvement  or  ease  of  project 
replication  by  other  tribes  and  Native 
organizations.  List  organizations, 
cooperating  entities,  consultants,  or 
other  key  individuals  who  will  work  on 
the  project  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution.  Provide  quantitative 
monthly  or  quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  served  and  the 
number  of  activities  accomplished. 
Examples  of  these  activities  would  be 
the  number  of  businesses  started  or 
expanded,  the  number  of  jobs  created  or 
retained,  the  number  of  people  trained, 
the  niunber  of  youth,  couples  or  families 
assisted  or  the  number  elders 
participating  in  the  activity  dining  that 
reporting  period.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the  dates 
and  schedule  of  accomplishments.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project,  as  well  as 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b) 

Staff  and  Position  Data:  Provide  a 
biographical  sketch  for  each  key  person 
appointed  and  a  job  description  for  each 
vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key 
staff  as  appointed.  Information  should 
include  Uie  qualifications  of  each  staff 
person  as  they  pertain  to  the  project. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b) 

Organizational  Profiles:  Provide 
information  on  the  applicant 
organization(s]  and  cooperating  partners 


with  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP A/Licensed  Public  Accountants, 
Employer  Identification  Nmnbers, 
names  of  bond  carriers,  contact  persons 
and  telephone  numbers,  child  care 
licenses  and  other  documentation  of 
professional  accreditation,  information 
on  compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Proffoms  Act  of  1974,  as  amended,  42 
U.S.C.  2991b) 

Third-Party  Agreements:  Include 
written  agreements  between  grantees 
and  sub  grantees  or  subcontractors  or 
other  cooperating  entities.  These 
agreements  must  detail  scope  of  work  to 
be  performed,  work  schediUes, 
remuneration,  and  other  terms  and 
conditions  that  structure  or  define  the 
relationship.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b) 

Budget  and  Budget  Justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  hiformation 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the 
SF-424.  Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allowability  of  the  proposed  costs. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b) 

Geographic  Location:  Describe  the 
precise  location  of  the  project  and 
boimdaries  of  the  area  to  be  served  by 
the  proposed  project.  Maps  or  other 
graphic  aids  may  be  attached.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 

Additional  Information:  The 
following  are  requests  for  additional 
iiObrmation  that  need  to  be  included  in 
the  application:  Any  non-profit 
organization  submitting  an  application 
must  submit  proof  of  its  non-profit 
status  in  the  application  at  the  time  of 
submission.  The  non-profit  organization 
shall  submit  one  of  the  following 
verifiable  dociunents:  (a)  A  copy  of  the 
applicant's  listing  in  the  Internal 
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Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  (b) 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  (c) 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  federally-recognized  Tribe  in 
which  the  corporation  or  association  is 
domiciled.  Organizations  incorporating 
in  American  Samoa  are  cautioned  that 
the  Samoan  government  relies 
exclusively  upon  IRS  determinations  of 
non-profit  status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  the  piupose  of  ANA  program 
elirability. 

General:  The  following  guidelines  are 
for  preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  appljring. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
'  columnar  format:  first  column,  object 
class  categories;  second  column,  Federal 
budget;  next  column(s),  non-Federal 
budget(s);  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

•  Persormel:  The  description  of  the 
costs  of  employee  salaries  and  wages. 
Identify  the  project  director  or  principal 
investigator,  ifknown.  For  each  staff 
person,  provide  the  titie,  time 
commitment  to  the  project  (in  months), 
or  time  commitment  to  the  project  (as  a 
percentage  or  full-time  equivalent), 
annual  salary,  grant  salary,  wage  rates, 
etc.  Do  not  include  the  costs  of 
consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  tiie  applicant. 

•  Fringe  Benefits:  Costs  of  employee 
fringe  benefits  imless  treated  as  part  of 
an  approved  indirect  cost  rate.  Provide 
a  breakdown  of  the  amoimts  and 
percentages  that  comprise  fiinge  benefit 
costs  such  as  health  insurance,  PICA, 
retirement  insurance,  taxes,  etc. 

•  Travel:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel).  Justification:  For  each 
trip,  show  the  total  number  of 
traveler(8),  travel  destination,  duration 
of  trip,  pet  diem,  mileage  allowances,  if 
privately  owned  vehicles  will  be  used, 
and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for 
key  staff  to  attend  ACF-sponsored 
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worksho  )s  should  be  detailed  in  the 
budget. 

•  Equipment:  Equipment  means  an 
article  o£  nonexpendable,  tangible 
personal  broperty  having  a  useful  life  of 
more  thaii  one  year  and  an  acquisition 
cost  whi^h  equals  or  exceeds  the  lesser 
of  (a)  thejcapitalization  level  established 
by  the  oicanization  for  the  financial 
statemerf  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  pricf  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachm^ts,  accessories,  or  auxiliary 
apparatui  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  fi«ight, 
and  installation  shall  be  included  in  or 
excluded,  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  wk-itten  accoimting  practices.). 
Justificat^n:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  |he  number  of  imits,  the  total 
cost,  and  k  plan  for  use  on  the  project, 
as  well  a^  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  Its  policy  or  section  of  its 
policy,  which  includes  the  equipment 
definition. 

•  Supmies:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 
Justificatibn:  Specify  general  categories 
of  supplies  and  their  costs.  Show 
computations  and  provide  other 
information  that  supports  the  amount 
requested! 

•  Contiactual:  Costs  of  all  contracts 
for  servicts  and  goods  except  for  those, 
which  belong  imder  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  [if  applicable)  and  contracts 
with  seco  idary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
imder  thii  category.  Justification:  All 
procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maxiiium  extent  practical,  open  and 
bee  competition.  Recipients  and  sub- 
recipientk  other  than  States  that  are 
required  t  o  use  Part  92  procedures,  must 
justify  an; '  anticipated  procurement 
action  tha  t  is  expected  to  be  awarded 
without  o  >mpetition  (sole  source)  and 
exceed  thi  s  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currentiy  set  at  $100,000.).  Recipients 
may  be  reOuired  to  make  available  to 
ANA  pre-  iward  review  and 
procurem  snt  documents,  such  as 
request  fc  :  proposals  or  invitations  for 


bids,  independent  cost  estimates,  etc. 
Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another 
agency,  the  applicant  must  provide  a 
detailed  budget  and  budget  narrative  for 
each  delegate  agency,  by  agency  titie, 
along  with  the  required  supporting 
information  referred  to  in  tiiese 
instructions. 

•  Other:  Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable  and 
appropriate,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual), 
professional  services  costs,  space  and 
equipment  rentals,  printing  and 
publication,  computer  use,  training 
costs,  such  as  tuition  and  stipends,  staff 
development  costs,  and  administrative 
costs.  Justification:  Provide 
computations,  a  narrative  description, 
and  a  justification  for  each  cost  under 
this  category. 

•  Indirect  Charges:  Total  amount  of 
indirect  costs.  This  category  should  be 
used  only  when  the  applicant  currentiy 
has  an  indirect  cost  rate  approved  by  the 
Department  of  the  Interior,  Department 
of  Labor,  the  Department  of  Health  and 
Human  Services  (HHS),  or  other  Federal 
agency.  Justification:  An  applicant  that 
will  charge  indirect  costs  to  the  grant 
must  enclose  a  copy  of  the  cmrent  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recentiy  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

•  Program  Income:  The  estimated 
amount  of  income,  if  any,  expected  to  be 
generated  from  this  project. 
Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  bucket  or  refer  to  the 
pages  in  the  application,  which  contain 
this  information. 

•  Non-Federal  Resources:  Amounts  of 
non-Federal  resources  that  will  be  used 
to  support  the  project  as  identified  in 
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Block  15  of  the  SF-424.  Justification: 
The  firm  commitment  of  these  resoiirces 
must  be  documented  and  submitted 
with  the  ^plication  in  order  to  be  given 
credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each 
budget  period. 

•  Total  Direct  Charges,  Total  Indirect 
Charges,  and  Total  Project  Costs  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1 974,  as 
amended.  42  U.S.C.  2991b) 

Evaluation  Criteria 

Criteria  One:  Approach  (25  Points) 

The  applicant  should  provide  a 
Project  Description  with  objectives  and 
discuss  the  project  approach  and  the 
implementatioB  plan.  The  Applicant's 
narrative  should  be  dear  and  concise.  It 
should  include  a  logical  breakdown  of 
the  project,  and  discuss  in  detail  the 
strategy  and  approach  the  applicant 
intends  to  employ  in  order  to 
accomplish  the  project  objectives  and 
activities  over  the  project  period.  In  this 
section,  the  applicant  should  describe 
the  project  strategy  using  the  Objective 
Work  Plan  (OWP).  In  the  OWP,  the 
applicant  should  identify  the  project 
objectives,  time  frames,  proposed 
activities,  outcomes,  and  evaluation 
activity,  as  well  as  the  individuals 
responsible  for  completing  the 
objectives  and  performing  the  activities. 
The  project  description,  objective(s), 
approach,  strategy  and  implementation 
plan  are  inter-related.  The  applicant 
should  also  include  the  names  and 
activities  of  any  organizations, 
consultants,  or  other  key  individuals 
who  will  contribute  to  the  project.  The 
Applicant  should  discuss  "Leveraged 
Resoiuces"  (see  definition  section)  used 
to  strengthen  and  broaden  the  impact  of 
the  proposed  project.  The  Applicant 
should  discuss  commitments  and  how 
they  impact  the  project.  Applicant 
should  provide  "Letters  of 
Commitment"  that  identify  the  time, 
dollar  amount,  and  activity  to  be 
accomplished  through  partnerships. 
Applicants  should  discuss  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  will  be  funded  with  ANA 
grant  funds.  (Letters  of  Commitment 
should  be  included  in  the  Appendix ). 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b) 

Criteria  Two:  Objectives  and  Need  for 
Assistance  (20  Points) 

Discuss  the  Need  for  Assistance.  The 
need  for  assistance  should  clearly 
identify  the  physical,  economic,  social, 
financial,  and  institutional  challenges 


and  problem(s)  requiring  a  solution  that 
supports  the  fundhig  request.  Describe 
the  Community  [see  Definition  section) 
to  be  impacted  by  the  project  and  the 
Community  Involvement  in  the  project. 
The  Applicant  should  describe  die 
community's  long-range  goals,  and  how 
the  prefect  supports  these  community 
goals.  "The  applicant  describes  the 
planning  and/or  consultation  efforts 
undertaken,  and  the  proposed  objectives 
and  activities  that  reflect  either  the 
economic  and  social  development  or 
governance  needs  of  the  loc^ 
community.  Discuss  the  Geographic 
Location  of  the  project  and  where  the 
project  and  grant  will  be  administOTed. 
Applications  from  National  and 
Regicmal  Indian  and  Native 
organizations  should  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  originated, 
identify  the  beneficiaries,  and  describe 
and  relate  the  actual  project  benefits  to 
the  community  and  organization. 
National  Indian  and  Native 
organizations  should  also  identify  their 
membership  and  specifically  discuss 
how  the  organization  operates  and 
impacts  Native  American  people  and 
communities.  Applicant  should  show  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy,  and  the 
community's  long-range  goals.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b) 

Criteria  Three:  Organizational  Profiles 
(20  Points) 

Provide  information  on  the 
applicant's  organization  and 
cooperating  partners.  Include 
organizational  charts,  and  information 
associated  with  experience  in  the 
program  area.  Describe  the  organizations 
capabilities  such  as  the  management 
structure,  the  administrative  structure, 
and  the  program  delivery  process.  If 
relevant  to  the  project,  applicants  must 
provide  a  Business  Plan  or  any  Third- 
Party  Agreements  (include  in  the 
appendix).  Applicants  are  required  to 
m^e  a  positive  statement  that  they  will 
give  credit  to  the  Administration  for 
Native  Americans,  and  reference  the 
ANA  funded  project  on  any  audio, 
video,  and/or  printed  materials 
developed  in  whole  or  in  part  with  ANA 
funds.  Applicants  should  list  all  current 
sources  of  federal  funding,  the  agency, 
purpose,  amount,  and  provide  the  most 
recent  certified  signed  audit  letter  for 
the  organization  to  be  included  in  Part 
One  of  the  application.  If  the  applicant 
has  audit  exceptions,  these  issues 
should  be  addressed.  Applicants  should 
provide  evidence  of  its  ability  to 


successfully  manage  a  project  of  similar 
scope.  AppUcant  shoiild  provide 
"staffing  and  position  data".  This  is  a 
proposed  staffing  pattern  for  the  project 
where  the  Applicant  highlights  the  new 
project  and  staff.  All  positions  proposed 
for  the  project  are  the  same  positions 
disciused  in  the  Objective  Work  PJan 
and  in  the  proposed  budget.  Note: 
Applicants  are  strongly  encouraged  to 
give  preference  to  qualified  Native 
Americans  in  hiring  project  staff  and  in 
contracting  services  under  an  approved 
ANA  grant.  Applicant  should  provide  a 
paragraph  of  the  duties  and  skills 
required  for  the  proposed  staff  and  a- 
paragraph-on  qualifications  and 
experience  of  current  staff  (FuU  position 
descriptions  are  required  to  be 
submitted  in  the  Appendix).  Applicant 
shoiUd  explain  and  discuss  how  the 
ciirrent  and  future  staff  will  manage  the 
proposed  project.  (Legal  authority: 
Sections  803(a)  and  Section  803B(c)  (6) 
of  the  Native  Americans  Programs  Act 
of  1974.  as  amended,  42  U.S.C.  2991b 
and2991b-2) 

Criteria  Four  Results  or  Benefits 
Expected  (20  Points) 

In  this  section  the  applicant  should 
discuss  the  "Performance  Indicators" 
(see  Definition  section)  and  the  Benefits 
Expected  as  a  result  of  this  Project. 
Performance  indicators  specifically 
identify  qualitative  and  quantitative 
data  direcdy  associated  with -the  project. 
Each  applicant  may  select  five 
indicators  to  support  the  applicant's  ' 
project.  Three  of  the  performance 
indicators  may  be  selected  from  the  list 
below.  Each  grantee  is  required  to 
develop  two  additional  indicators  that 
are  project  specific  and  directly  support 
the  success  of 'the  project  objectives  and 
goals.  Eadi  performance  indicator 
should  be  discussed  in  the  application, 
as  well  as  the  method  for  collecting  the 
data  and  evaluating  the  project. 
Performance  indicators  will  be  reported 
to  ANA  in  the  grantee's  quarterly  report. 
Three  of  the  five  Performance  indicators 
required,  should  be  selected  from  the 
following  list:  (1)  The  niunber  of  jobs 
created;  (2)  the  niunber  of  workshops/ 
classes  provided:  (3)  the  number  of 
people  to  successfully  complete  a 
workshop/class;  (4)  the  ntunber  of        ^ 
community-based  small  businesses 
established  or  expanded;  (5)  identify  the 
tribal  or  village  government  business, 
industry,  energy  or  financial  codes  or 
ordinances  that  were  adopted;  and  (6) 
the  number  of  children,  youth,  femilies 
or  elders  assisted.  In  this  section  discuss 
how  the  applicant  will  determine  the 
success  of  the  individual  project 
components  and  the  project  as  a  whole. 
The  applicant  should  describe  how  the 
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success  of  the  project  would  be 
evaluated  and  verified  by  in 
independent  program  monitoring  and 
evaluation  team.  Applicant  should 
provide  a  narrative  on  the  specific 
performance  indicators  that  can  be 
analyzed,  measured,  monitored,  and 
evaluated.  For  example,  if  requesting 
funds  for  a  confisrence,  workshop,  or  an 
educational  activity,  the  applicant 
should  discuss  the  value  and  long-term 
impact  to  the  recipient  and  the 
community  and  discuss  how  the 
information  has  an  impact  on  the 
project  goals.  What  will  the  participants 
gain  by  attending  the  activity  and  how 
the  knowledge,  training,  and  skills 
gained,  will  improve  the  lives  of 
children  and  families.  Relate  these 
performance  indicators  to  the  project 
goals,  objectives,  and  outcomes.  The 
applicant  should  discuss  how  the 
project  wiU  be  sustainable  or  how  the 
resulting  product  will  be  used  to  further 
the  community's  needs,  goals,  and 
objectives.  Applicants  should  discuss 
and  present  objectives  and  goals  to  be 
achieved  and  evaluated  at  the  end  of 
each  budget  period.  Project  objectives 
support  ^e  identified  need  and  should 
be  measurable.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  29916)- 

Criteria  Five:  Budget  and  Budget 
Justification/  Cost  Effectiveness  (5/5 
Points) 

An  applicant  must  submit  an  itemized 
budget  detailing  the  applicant's  Federal 
and  non-Federal  share  with  source(s)  of 
funding  cited.  The  applic^t  should 
provide  a  detailed  line  item  Federal  and 
Non-federal  share  budget  by  year  for 
each  year  of  project  funds  requested.  A 
budget  narrative  describing  the  line  item 
budget  should  be  attached  for  each  year 
of  project  funds  requested.  The  budget 
should  include  a  line  item  justification 
for  each  Object  Class  Category  listed 
under  Section  B— "Budget  Categories" 
of  the  "Budget  hiformation-Non 
Construction  Programs  on  the  SF  424A 
Torm.  The  budget  should  include  the 
necessary  details  to  facilitate  the 
determination  of  allowable  costs  and  the 
relevance  of  these  costs  to  the  proposed 
project.  Up  to  five  points  will  be 
awarded  for  the  budget  and  budget 
justification.  Up  to  an  additional  five 
points  will  be  added  to  the  applicant's 
score  based  on  the  demonstration  of  an 
effective  cost-benefit  relationship  for  the 
proposed  project.  This  criterion  reflects 
ANA's  concern  with  ensuring  that  the 
expenditure  of  its  limited  resources 
yields  the  greatest  benefit  possible  in 
achieving  the  economic  and  social  self- 
sufficiency  for  Native  American 
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commui  ities.  (Legal  authority:  Sections 
803(a)  Oj  the  Native  Americans 
Program ;  Act  of  1974,  as  amended.  42 
U.S.C.  2,  mb.) 

Appli<  ant  should  explain  how  the 
project  c  imponents,  not  funded  by  ANA 
will  be  f  Danced  through  other 
resoiirce  t.  The  applicant  is  required  to 
describe  any  specific  financial 
circumst  mces,  which  may  impact  the 
project,  i  uch  as  any  monetary  or  land 
settlemei  Lts  made  to  the  applicant,  and 
any  restr  ctions  on  the  use  of  those 
settlemeats.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  th#  appUcant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  its  available  resources  to 
support  1  le  project.  (Ijegal  authority: 
Sections  303(a)  of  the  Native  Americans 
Programi  Act  of  1 974,  as  amended,  42 
U.S.C.  2i  91b.) 

The  no  a-federal  budget  share  should 
identify  1  le  soiuce  and  be  supported  by 
letters  of  commitment  (see  Definitions). 
Letters  oi  commitment  are  binding 
when  the  y  specifically  state  the  nature, 
the  amou  at,  and  conditions  under 
which  an  other  agency  or  organization 
will  supi  ort  a  project  funded  with  ANA 
funds.  Tl  ese  resoiut:es  may  be  human, 
natural,  (  r  financial,  and  may  include 
other  Fee  eral  and  non-Federal 
resources .  For  example,  a  letter  from 
another  F  ederal  agency  or  foundation 
pledging  i  conunitment  of  $200,000  in 
construct  on  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  ii  evidence  of  a  firm  funding 
commitn|ent.  Statements  that  additional 
funding  v|?ill  be  sought  from  other  ~ 
specific  sources  are  not  considered  a 
binding  (pmmitment  of  outside 
resourcea  Letters  of  Support  merely 
express  ahother  organization's 
endorsenlent  of  a  proposed  project. 
Support  fetters  are  not  binding 
commitnaent  letters.  They  do  not 
factually  establish  the  authenticity  of 
other  resources  and  do  not  offer  or  bind 
specific  resources  to  the  project.  (Legal 
authority!  Sections  803(a)  of  the  Native 
Americans  Pmgrums  Act  of  1974.  as 
amended,  42  U.S.C.  2991b.) 

If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  ciurent  copy 
of  its  hid^ect  Cost  Rate  Agreement 
should  bo  included  in  the  application, 
with  all  cost  broken  down  by  category 
so  ANA  r  sviewers  can  determine  what 
is  include  d  in  the  indirect  cost  pool. 
(Legal  am  hority:  Sections  803(a)  of  the 
Native  Ai  lericans  Programs  Act  of  1974, 
as  amenc  sd,  42  U.S.C.  2991b.) 

The  bu(  Iget  includes  sufficient  funds 
for  princi  lial  representatives,  such  as  the 
chief  fina  icial  officer  or  project  director 


fiom  the  applicant  organization  to  travel 
to  one  ANA  post-award  grant  training 
and  technical  assistance  workshop.  This 
expenditure  is  mandatory  for  new  grant 
recipients  and  optional  for  grantees  that 
have  had  previous  ANA  grant  awards. 
Applicants  may  also  include  costs  to 
travel  to  an  ANA  grantee  conference. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b.) 

For  business  development  projects, 
the  proposal  should  demonstrate  that 
the  expected  return  on  the  ANA  funds 
used  to  develop  the  project  will  provide 
a  reasonable  operating  income  and 
investment  return  within  a  specified 
time  period.  If  a  profit-making  venture 
is  being  proposed,  profits^should  be 
reinvested  in  the  business  in  order  to 
decrease  or  eliminate  ANA's  future 
participation.  Such  revenue  should  be 
reported  as  general  program  income.  A 
decision  will  be  made  at  the  time  of  the 
grant  award  regarding  appropriate  use  of 
program  income.  [See  45  CFR  part  74 
and  part  92).  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

Criteria  Six:  Project  Introduction  and 
Summary/ Abstract  (5  Points) 

The  applicant  should  provide  a 
Project  hitroduction.  The  Introduction 
will  provide  the  reader  an  overview  and 
some  details  of  the  proposed  project. 
This  is  where  the  project  is  introduced 
to  the  peer  review  panel.  Identify  the 
name  of  the  applicant,  location  of  the 
community  to  be  served  by  the 
proposed  project,  the  project  activities, 
funding  amoimt  requested,  amount  of 
matching  funds  to  be  provided,  the 
length  of  time  required  to  accomplish 
the  project,  and  the  outcomes  or  outputs 
to  be  achieved.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  ofJl974.  as  amended,  42 
U.S.C.  2991b) 

Review  and  Selection  Process 

Initial  Screening:  Each  application 
submitted  imder  an  ANA  program 
announcement  will  imdergo  a  pre- 
review  screening  to  determine  if  (a)  the 
application  was  received  by  the  Program 
Announcement  closing  date;  (b)  the 
application  was  submitted  in 
accordance  with  section  FV 
"Application  and  Submission 
Information";  (c)  the  applicant  is 
eligible  for  funding;  (d)  the  applicant 
has  submitted  the  proper  support 
documentation  such  as  proof  of  non- 
profit status,  resolutions,  and  required 
government  forms;  and  (e)  an  authorized 
representative  has  signed  the 
application.  An  appUcation  that  does 
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not  meet  one  of  the  above  elements  will 
be  determined  to  be  ineligible  and 
excluded  from  the  competitive  review 
process.  Ineligible  applicants  will  be 
notified  by  mail  within  30  business  days 
from  the  closing  date  of  this  program 
announcement.  ANA  staff  cannot 
respond  to  requests  for  information 
regarding  funding  decisions  prior  to  the 
official  applicant  notification.  After  the 
Commissioner  has  made  funding 
decisions,  unsuccessful  applicants  wiU 
be  notified  in  writing  within  90  days. 
Applicants  are  not  ranked  based  on 
general  financial  need.  Applicants,  who 
are  initially  excluded  frt>m  competition 
because  of  ineligibility,  may  appeal  the 
Agency's  decision.  Likewise,  applicants 
may  also  appeal  an  ANA  decision  that 
an  applicant's  proposed  activities  are 
ineligible  for  funding  consideration.  The 
appeals  process  is  stated  in  the  final 
rule  published  in  the  Federal  Register 
on  August  19, 1996  (61  FR  42817  and 
45  CFR  part  1336.  subpart  C).  ANA  has 
a  policy  of  not  funding  duplicative 
projects  or  allowing  any  one  commimity 
to  receive  a  disproportionate  share  of 
the  funds  available  for  award.  When 
making  decisions  on  awards  of  grants 
the  Agency  will  consider  whether  the 
project  is  essentially  identical  or 
similar,  in  whole  or  significant  part,  to 
projects  in  the  same  community 
previously  funded  or  being  funded 
imder  the  same  competition.  The 
Agency  will  also  consider  whether  the 
grantee  is  already  receiving  funding  for 
a  SEDS  project  or  for  another  project 
from  ANA.  The  Agency  will  also  take 
into  account  in  making  funding 
decisions  whether  a  proposed  project 
would  require  funding  on  indefinite  or 
recurring  basis. 

Competitive  Review  Process: 
Applications  that  pass  the  initial  ANA 
screening  process  will  be  analyzed, 
evaluated  and  rated  by  an  independent 
review  panel  on  the  basis  of  the 
Evaluation  Criteria  specified.  The 
evaluation  criteria  were  designed  to 
analyze  and  assess  the  quality  of  a 
proposed  community-based  project,  the 
likelihood  of  its  success,  and  the  ability 
to  monitor  and  evaluate  community 
impact  and  long-term  results.  The 
evaluation  criteria  and  analysis  are 
closely  related  and  are  wholly 
considered  in  judging  the  overall  quality 
of  an  application.  In  addition,  the 
evaluation  criteria  will  standardize  the 
review  of  each  appUcation  and 
distribute  the  number  of  points  more 
equitably. 

Application  Review  Criteria:  ANA  has 
expanded  the  review  criteria  to  allow 
for  a  more  equitable  distribution  of 
points  during  the  application  review 
and  competition  process.  ANA  will 


improve  the  competitive  review  process 
through  the  use  of  six  criteria  that  will 
evenly  distribute  evaluation  points.  The 
use  of  six  criteria  will  standardize  the 
review  of  each  application  and 
distribute  the  number  of  points  more 
equitably.  Based  on  the  ACF  Uniform 
Project  Description,  ANA's  criteria 
categories  are  Project  Introduction; 
Objectives  and  Need  for  Assistance; 
Project  Approach;  Organizational 
Capacity;  Results  and  Benefits  Expected; 
and  Budget  and  Budget  Narrative. 

AppUcation  Consideration:  Hie 
Commissioner's  funding  decision  is 
based  on  an  analysis  of  the  application 
by  the  review  panel,  the  panel  review 
scores,  recommendations  of  the  ANA 
staff,  comments  of  State  and  Federal 
agencies  having  contract  and  grant 
pCTformance  related  information,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the 
Native  American  Programs  Act  (NAPA), 
all  relevant  statutory  and  regulatory 
requirements,  this  program 
announcement,  and  the  availability  of 
appropriated  funds. 

'The  Commissions  reserves  the  right 
to  award  more,  or  less,  than  the  funds 
described  or  under  such  circumstances 
as  may  be  deemed  to  be  in  the  best 
inter^  of  the  federal  government. 
Applicants  may  be  required  to  reduce 
the  scope  of  projects  based  on  the 
amount  of  approved  award; 

VI.  Award  Administration  InformatitHi 

Anticipated  Announcement  and 
Award  Date:  120  days  after  the  due  date 
of  applications. 

Award  Notices:  120  days  after  the  due 
date  of  applications. 

Administrative  and  National  Policy 
Requirements:  45  CFR  part  74  and  45 
CFR  part  92  and  45  CFR  part  1336, 
subpart  C)  and  42  U.S.C.  2991  et  seq.— 
Native  American  Programs  Act  of  1974; 

Reporting  Requirements: 

Programmatic  Reports:  Quarterly. 

Financial  Reports:  Quarterly. 

Special  Reporting  Requirements:  An 
original  and  one  copy  of  each 
performance  report  and  financial  status 
report  must  be  submitted  to  the  Grants 
Officer.  Failure  to  submit  these  reports 
when  required  will  mean  the  grantee  is 
non-compliant  with  the  terms  and 
conditions  of  the  grant  award  and 
subject  to  administrative  action  or 
termination.  Performance  reports  are 
submitted  30  days  after  each  quarter  (3- 
month  intervals)  of  the  project  period. 
The  final  performance  report,  due  90 
days  after  the  project  period  end  date, 
shall  cover  grantee  performance  diuing 
the  entire  project  period.  All  grantees 
shall  use  the  SF  269  (Long  Form)  to 


report  the  status  of  funds.  Grantees  shall 
submit  semi-annual  Financial  Status 
Reports  that  shall  be  due  30  days  after 
the  end  of  the  second  and  fourth  quarter 
of  each  budget  period.  The  final  report 
shall  be  due  90  days  after  the  end  of  the 
project  period.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b;  45  CFR  1336.50(a):  45 
CFR  74.51  and  74.52;  45  CFR  92.40  and 
92.41) 

AH.  Agency  Contacts 

Program  Office  Contact:  ANA 
Applicant  Help  Desk  at  202-690-7776 
or  toll  free  at  1-877-922-9262  for 
assistance. 

Grants  Management  Office  Contact: 
Lois  B.  Hodge,  370  L'En&nt  Promenade, 
SW.,  Aerospace  Biiilding  8th  Floor- 
West.  Washington,  DC  20447-0002. 
Telephone:  (202)  401-2344.  E-mail: 
Lhodge@acfjihhs.gav. 

Vm.  other  InfiBrmatiaii 

Training  and  Technical  Assistance: 
All  potential  ANA  applicants  are 
eligible  to  receive  free  T&TA  in  the 
SEDS,  Language,  or  Environmental 
program  areas.  Prospective  applicants 
should  check  ANA's  Web  site  for 
training  and  technical  assistance  dates 
and  locations,  or  contact  the  ANA  Help 
Desk  at  1-877-922-9262.  Due  to  the 
new  application  and  program  additions 
and  modifications,  ANA  strongly 
encourages  all  prospective  applicants  to 
participate  in  free  pre-application 
training.  (Legal  authority:  Sections  804 
of  the  Native  Americans  Programs  Act 
of  1974,  as  amended,  42  U.S.C.  2991c) 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  the  Department  is  required  to  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  of  any 
reportii^  and  record  keeping 
requirements  in  regidations  including 
program  annoimcements.  This  program 
annoimcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB  (Approval 
Number  0980-0204). 

I.  Program  Area:  2 

Alaska  Social  and  Economic 
Development  Strategies  for  Native 
Americans 

In  fiscal  year  1984,  ANA  implemented 
a  special  Alaska  Social  and  Economic 
Development  initiative  to  support 
activities  at  the  village  level.  "This 
special  effort  was  designed  to  provide 
small  amoimts  of  project  seed  money  for 
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village-specific  projects  to  improve  and 
strengthen  the  capacity  of  village 
governments,  an  inte^al  part  of  social 
and  economic  self-sufficiency.  ANA 
continues  to  implement  this  special 
initiative  with  a  renewed  awareness  that 
economic,  social  and  governance 
development  is  intetrelated.  ANA  ~ 
believes  both^e  non-profit  and  for- 
profit  corporations  in  Alaska  can  play 
an  important  supportive  role  in  assisting 
individual  villages  in  the  development 
and  implementation  of  their  own  locally 
detomined  strategies,  which  capitalize 
on  opportimities  afforded  to  Alaska 
Natives  under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1 974,  as 
amended.  42  U.S.C.  2991b.) 

Hie  Program  Areas  of  Interest  are 
projects  that  ANA  considers  supportive 
to  Native  American  conununities. 
Although  eligibility  for  funding  is  not 
restricted  to  the  prefects  of  the  type 
listed  under  this  program 
announconent,  these  Areas  of  Interest 
are  ones  which  ANA  sees  as  particularly 
beneficial  to  the  development  of  healthy 
Native  American  communities. 

Economic  Development:  Involves  the 
promotion  of  the  physical,  conynercial, 
technological,  industrial,  and  /  or 
agricultural  components  necessary  for  a 
sustainable  local  community. 
Applicants  are  encoimiged  to  develop 
sustainable  projects  to  support 
sustainable,  stable,  and  diversified 
private  sector  local  economies. 

Program  Areas  of  Interest  include: 

•  Projects  to  strengthen  an 
organization's  capacity  to  deliver 
business  technical  assistance, 
woriuhops.  financial  literacy  programs, 
and  that  create,  expand,  and  retain 
public  and  private  sector  community- 
based  businesses. 

•  Projects  to  increase  cooperative 
enterprise  development  activities,  and 
technical  capacity  of  youth  to  establish 
and  operate  cooperative  businesses  with 
the  goal  of  teaching  financial, 
management  and  long-term  employment 
skills. 

•  Projects  to  develop  and  coordinate 
emergency  response  services  within  the 
community  and  with  State  and  local 
govenunents  to  protect  against  Acts  of 
Nature  and  other  catastrophic  events 
such  as  fire,  floods,  and  environmental 
catastrophes. 

•  Projects  to  implement  initiatives  for 
Tribes  to  evaluate  the  economic 
potential  of  energy  resources  in  their 
community,  including  renewable  energy 
sources  suf^  as:  Bio-enragy, 
Geodiennal.  Hydrogen,  Hydropow«r, 
Ocean,  Solar.  Wind,  or  other  methods 
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appropr  ate  to  the  tribe  and 
geograpjMcal  location. 

•  Projects  to  develop  community 
transportation  activities  that  support  the 
needs  oflthe  elderly,  the  disabled,  and 
the  local!  workforce. 

•  Projects  to  develop  organizational 
and  management  capacity  building 
activities  that  enhance  community 

delivery  systems  and 


based  p 
services 
•  Pro 
comm' 
increase 
trade  a 


to  develop  and  implement 
ity-based  activities  that  ' 

itemational  Toiuism  and 
Jvities  for  Native  American 
products^  services,  and  communities. 
Business)  sectors  of  interest  include:  the 
export  oj  Native  American  packaged 
foods;  ar  s  and  crafts;  literature  and 
music;  n  anufactured  products;   ' 
agricultu  ral  and  organic  products; 
value-ad(  led  product  assembly  or 
processii  g  that  includes  agriculture  and 
aquacult  ae. 

•  Proj(  cts  to  develop  and  enhance 
subsisted  ce  activities  that  retain,  or  re- 
establish Native  traditional  foods  and  or 
by-prodi;  cts  of  natural  resources  for 
local  and  commercial  markets.  Develop 
and/or  st  vngthen  the  local  economy 
through  <  nhanced  commercial  trade  in 
areas  sue  i  as  agriculture,  aquaculture, 
lumber,  i  nd  traditional  arts  and  crafts. 
(Legal  au  Ihority:  Sections  803(a)  of  the 
Native  A  nericans  Programs  Act  of  1974. 
as  amem  ed.  42  U.S.C.  2991b) 

Social  Development:  The  investment 
in  himian  and  social  capital  for 
advanciofe  people's  well  being. 
Applicant  are  encouraged  to  develop 
and  implement  cultiually  appropriate 
programsj  to  enhance  tribal,  community, 
and  villafe  activities.  Social 
development  programs  under  this  area 
support  fikmilies,  elders,  parents, 
positive  fouth  development,  healthy 
marriage  J  individuals  with  disabilities, 
and  persi^nal  commitment. 

Program  Areas  of  Interest  include: 

•  Healthy  Relationships  and 
Strengthening  Families  Initiative:  The 

•remote  healthy  family 
ints  and  strengthen  co- 
teamwork,  problem-solving, 
ict  resolution.  To  respofid  to 
dve,  applicants  should 
consider  comprehensive  projects  that 
are  cultui  ally  and  socially  appropriate 
to  teach  c  auples  relationship-building 
skills,  su<  h  as  negotiation-based 
interperat  rnal  communications, 
collabora  ive  problem  solving,  and 
preservat  on  of  love,  commitment,  and 
friendshi  >.  Applicants  are  encouraged 
to  be  area  ive  in  their  efibrts  to  integrate 
elders  int  >  these  projects  to  support 
traditioiu  1  values  and  methods.  ^ 
Initiative)  could  address  problematic 
periods  i]  the  family  life  cycle  such  as: 


goal  is  to 

enviroi 

paren 

andco: 

thisiniti 


pregnancy,  postpartum  care,  first-time 
parenthood,  parenting  adolescents,  and 
goal  setting  for  independent  young 
adults. 

•  Project  to  strengthen  the  long-term 
commitment  of  married  couples. 
Projects  should  consider  the 
enhancement  of  relationship  skills 
through  premarital  counseling, 
mentoring  activities,  or  role  model 
activities. 

•  Projects  to  support  young  families 
in  order  to  reduce  the  challenges  and 
stress  of  child  rearing,  and  the  risks 
associated  with  child^infant  abuse  and 
neglect,  strengthening  the  bonds 
between  parents  and  children,  and 
particularly  between  fathers  and 
children  and  the  fathers'  role  in  healthy 
families. 

•  In  partnership  with  commimity  and 
or  faith-based  oi^^anizations,  develop 
and  in^)lement  comprehensive 
culturally  and  socially  appropriate 
projects  to  help  youth  practice  personal 
responsibility;  reach  a  balance  in  their 
lives  by  learning  how  to  set  and  meet 
short  and-iong-teim  goals;  and  to 
practice  healthy  lifestyles  with  the  goal 
of  decreasing  gang  activity,  school  drop 
out  rates  and  juvraile  delinquency. 

•  Projects  to  recruit,  train,  and^certify 
new  Native  American  foster  parents  or 
promote  appropriate  extendml  family 
placements  or  to  assist  abused, 
neglected,  and  abandoned  Native 
American  diildren,  youth,  and  their 
families. 

•  Projects  to  develop,  coordinate,  and 
implement  training  for  Native 
Americans  with  d^abilities  in  order  to 
join  the  workforce,  obtain  information 
and  technical  assistance  to  apply  for 
disability  benefits,  gain  access  to 
workplace  facilities,  and  receive 
reasonable  accommodations  necessary 
to  perform  job  functions.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b.) 

Governance:  Involves  assistance  to 
Tribal  and  Alaska  native  Village 
government  leaders  to  increase  their 
ability  to  execute  local  control  and 
decision-making  over  their  resources. 
ANA  encourages  applications  for  the 
development  of  laws  and  policies  that 
support  commimity-based  social, 
economic  and  govonance  activities. 
Governance  projects  und«  this  area 
may  be  used  for  leadership  and 
management  training  or  to  assist  eligible 
applicants  in  the  development  of  laws, 
regulations,  codes,  policies,  and 
practices  that  support  and  promote 
community  based  activities.  Program 
Areas  of  Interest  include: 

•  Projects  to  enact  laws  that  support 
and  enforce  business  and  investment 
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transactions,  contract^  and  property 
rights.  For  example,  develop  and 
implement  Uniform  Commercial  Codes 
(business  codes)  and  Tax  Codes. 

•  Projects  to  enact  laws,  ordinances, 
and  policies,  to  develop,  expand,  and/ 
or  enhance  utility  and  communications 
infrastructures. 

•  Injects  to  enrich  and  strengthen 
the  management  and  leadership  skills  of 
senior  Tribal  government  personnel, 
and  senior  management  personnel  of 
tribally  owned  companies. 

•  Projects  to  establish  and  implement 
technology  management  information 
systems  to  assist  with  the  effiective  and 
efficient  administration  of  tribal 
government  programs. 

•  Projects  to  develop  or  amend  tribal 
constitutions,  government  procedures 
and  functions,  by-laws  or  codes,  and 
coimcil  or  executive  branch  duties  in 
order  to  improve  the  regiilatory,  judicial 
and/or  administrative  infrastructure  of 
tribal  and  village  governments.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b.) 

n.  Award  Information 

y^plications  from  Alaska  Native 
entities  may  submit  under  either  SEDS 
or  Alaska  SEDS  but  not  both  program 
areas.  The  SF  424  must  clearly  indicate 
the  correct  program  area. 

Funding  Instrument  Type:  Grant. 

Anticipated  Total  Pro-am  Area 
Funding:  $2,000,000. 

Anticipated  Number  of  Awards:  10- 
20. 

Average  Projected  Award  Amount: 

$25,000-$125,000  for  Individual 
Village  Projects. 

$25,000-$175,000  for  Regional  Non- 
profit and  Village  consortia. 

Length  of  Project  Period:  12, 17,  24,  or 
36  months. 

Ceiling  on  amount  of  individual 
Awards:  $175,000  for  Regional  non- 
profit and  Village  consortia. 

$125,000  for  Individual  Village 
projects.  (Legal  authority:  Sections 
803(a)  f  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended,  42 
U.S.C.  2991b.) 

An  application  that  exceeds  the  upper 
value  of  the  dollar  range  specified  will 
be  considered  "non-responsive"  and  be 
retmned  to  the  applicant  without 
further  review.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

Floor  Amount:  $25,000  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended.  42  U.S.C.  2991b.) 

m.  Eligibility  Information 

Eli^ble  Applicants: 


•  Federally  Recognized  Indian  tribes 
in  Alaska; 

•  Alaska  Native  villages,  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANSCA)and/or  non-profit  village 
consortia; 

•  Non-profit  Alaska  Native  R^onal 
Corporations/Associations  in  Alaska 
with  village  specific  projects; 

•  Incorporated  non-profit  Alaska 
Native  multi-purpose  community-based 
organizations 

•  Non-profit  Native  organizations  in 
Alaska  with  village  specific  projects. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b;  45  CFR 
1336.33(a)  (2).) 

Additional  Information  on  Eligibility: 

Cost  Sharing  or  Matching:  Grantees 
must  provide  at  least  20  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
federal share.  The  required  match  can 
be  computed  by  dividing  total  Federal 
funds  by  80  ])ercent  for  total  project 
costs  then  subtracting  the  Federal 
portion.  The  remainder  is  the  required 
match.  For  example,  a  project  requesting 
$100,000  in  Federal  funds  (per  budget 
period)  must  provide  a  match  of  at  least 
$  25,000  ($100,000  /  80%  =  $125,  000- 
$100,000  =  $25,000).  Grantees  must  be 
able  to  verify  commitments  of  the  non- 
Federal  resources.  Failure  to  provide  the 
non-federal  share  match  will  result  in 
the  disallowance  of  Federal  funding 
commitment.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

A  request  for  a  waiver  of  the  non- 
Federal  share>requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50(b)  (3)  of  the  Native  American 
Program  regtilations. 

Acceptable  Proof  of  Non-profit  Status 
includes: 

•  A  copy  of  the  applicant 
organization's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
the  IRS  Code;  or 

•  A  copy  of  a  ciurently  valid  IRS  tax 
exemption  certificate;  or 

•  Provide  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  federally-recognized  Tribe  in 
which  the  corporation  or  association  is 
domiciled.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1 974,  as  amended,  42 
U.S.C.  2991b.) 

Resolution:  Applicants  are  required  to 
include  a  current  signed  Resolution  (a 
formal  decision  voted  on  by  the  official 
governing  body)  in  support  of  the 
project  for  the  entire  project  period.  The 


Resolution  must  indicate  who  is 
authorized  to  sign  documents  and 
negotiate  on  behalf  of  the  Tribe  or 
oiganization.  The  Resolution  should 
indicate  that  the  community  was 
involved  in  the  project  planning 
process,  and  indicate  the  specific  dollar 
amount  of  any  non-federal  matching 
funds  (if  applicable).  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

IV.  Application  and  Submission 
Information 

To  request  an  application  package, 
please  contact:  The  ANA  regional 
Training  and  Technical  Assistance-(T/ 
TA)  provider  at:  Native  American 
Management  Services,  Inc.,  11723  Old 
Glenn  Highway,  suite  201,  Eagle  River, 
Alaska  99577,  Toll  Free  877-770-6230, 
(907)  694-5711,  Fax  (907)  694-5775,  P.J. 
Bell,  Project  Manager,  E-mail: 
pjbell@gci.net,  http:// 
www.anaalaska.org.  Region  ID:  Alaska. 

Content  and  Form  of  Submission 

Organization  and  Preparation  of 
Application:  Due  to  the  intensity  and 
pace  of  the  application  review  and 
evaluation  process,  ANA  strongly 
recommends  applicants  organize,  label, 
and  insert  required  information  in 
accordance  with  Part  One,  Part  Two  and 
Part  lliree  as  presented  in  the  charts 
below.  The  application  should  begin 
with  the  information  requested  in  Part 
One  of  the  chart  in  the  prescribed  order. 
Utilizing  this  format  will  insure  all 
information  submitted  to  support  an 
applicant's  request  for  funding  is 
thoroughly  reviewed.  Submitting 
information  in  this  format  will  assist  the 
panel  reviewer  in  locating  and 
evaluating  the  information.  Deviation 
fitim  this  suggested  format  may  reduce 
the  applicant's  ability  to  receive 
maximmn  points,  which  are  directly 
related  to  ANA's  funding  review 
decisions.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

ANA  Application  Format:  This  fonnat 
applies  to  all  applicants  submitting 
applications  for  funding.  ANA  will  now 
require  all  applications  to  be  labeled  in 
compliance  with  the  format  provided  in 
the  program  annouincement.  All  pages 
submitted  (including  Government 
Forms,  certifications  and  assurances) 
should  be  numbered  consecutively.  The 
paper  size  shall  be  8V2  x  11  inches,  line 
spacing  shall  be  a  space  and  a  half  (1.5 
line  spacing),  printed  only  on  one  side, 
and  have  a  half-inch  margin  on  all  sides 
of  the  paper.  The  font  size  should  be  no 
smaller  than  12-point  and  the  font  type 
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shaU  be  Times  New  Roman.  These 
requirements  do  not  apply  to  the  project 
Abstract  Form,  Letters  of  Commitment, 
the  Table  of  Contents,  and  the  Objective 
'  Work  Plan.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 
Submission  Date  and  Time: 
Deadline:  The  closing  time  and  date 
for  receipt  of  applications  is  4:30  p.m. 
(Eastern  Time  Zone)  on  March  26,  2004. 
Mai^  or  hand-delivered  applications 
received  alter  4:30  p.m.  on  the  closing 
date  will  be  classified  as  late.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b.) 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the: 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  Attention:  Lois  B.  Hodge,  ANA 
No.  93612-2004,  370  L'Enfant 
Promenade,  SW.,  Mail  Stop:  Aerospace 
Center  8th  Floor-West,  Washington,  DC 
20447-0002. 

Hand  Dehvery:  Applicant  must 
provide  an  original  application  with  all 
attachments,  signed  by  an  authorized 
representative  and  two  copies.  The 
Application  must  be  received  at  the 
address  below  by  4:30  p.m.  Eastern 
Standard  Time  on  or  before  the  closing 
date.  Applications  that  are  hand 
delivered  will  be  accepted  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  Applications  may  be 
delivered  to:  U.S.  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  ACF  Mail  Room,  Second  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  SW..  Washington,  DC  20024, 
Attention:  Lois  B.  Hodge,  ANA  No. 
93612-2004. 

It  is  strongly  recommended  that 
applicants  obtain  documentation  from 
the  ACF  Mail  Room  that  the  application 
was  hand  delivered  on  or  before  the 
closing  date.  Applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed. 

Late  Applications:  Applications  that 
da  not  meet  the  deadline  criteria  will  be 
considered  unresponsive  to  the  program 
announcement  and  late.  To  avoid  errors, 
ANA  will  notify  each  late  applicant  that 
its  application  will  not  be  considered 
for  review  in  the  current  competition. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b.) 
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Extension  of  Deadline:  ANA  may 
extend  ^plication  deadlines  when 
circumsEmces  such  as  acts  of  God 
(floods,  nurricanes,  etc.)  occur,  when 
there  ard  widespread  disruptions  of  mail 
service,  ir  if  the  Chief  Grants 
Manageifient  Officer  makes  a 
determination  to  extend  or  waive 
deadline  requirements.  (Legal  authority: 
Sections\803(a)  of  the  Native  Americans 
Program^  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

Intergt  venunental  Review: 
Applicat  ons  are  not  subject  to 
Executiv }  Order  12372. 

Fundi  \g  Restrictions: 

ANA  (  oes  not  fund: 

•  Acti  cities  in  support  of  litigation 
against  tl  le  United  States  Government 
that  are  i  nallowable  under  OM6 
Circulars  A-67  and  A-122.  (Legal 
authoritj :  Sections  803(a)  and  (d),  and 
803C  ofi  ie  Native  Americans  Programs 
Act  of  19  74.  as  amended.  42  U.S.C. 
2991b.  ai  id  299lb-3;  45  CFR  1336.50(a); 
45  CFR  7  i.27jmd  92.  22;  ONB  Circular 
A-122,  A  ttachmentS,  Paragmph  10(g) 
andOm  Circular A-87, Attachments, 
Paragrap  1 14^6;; 

•  Dup  icative  projects  or  does  not 
allow  anj  one  commimity  to  receive  a 
disproportionate  share  of  the  funds 
availableifor  award.  When  making 
decisions  on  awards  of  grants  the 
Agency  v|ill  consider  whether  the 
project  i^  essentially  identical  or 
similar,  in  whole  or  significant  part,  to 
projects  in  the  same  community 
previously  funded  or  being  funded 
under  th«  same  competition.  The 
Agency  v  ill  also  consider  whether  the 
grantee  is  already  receiving  funding  for 
a  SEDS,  I  anguage,  or  Enviroiunental 
project  fri  >m  ANA.  the  Agency  will  also 
take  into  iccount  in  making  funding 
decisions  whether  a  proposed  project 
would  re(  uire  funding  on  indefinite  or 
recurring  basis.  This  determination  will 
be  made )  fter  it  is  determined  whether 
the  appli(  ation  meets  the  requirements 
for  eligib^ity  as  set  forth  in  45  CFR 
1336,  Subpart  C,  but  before  funding 
decisionsiare  complete.  (Legal  authority: 
Sections  i  tflj  (a)  and  (d)  and  803C  of  the  • 
Native  Ai  lericans  Programs  Act  of  1974, 
as  amenc  ed,  42  U.S.C.  2991b  and 
299lb-3) 

•  Proje  ::ts  in  which  a  grantee  would 
provide  t  aining  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  Ai  lerican  organizations  that  are 
otherwise  eligible  to  apply.  However, 
ANA  will  fund  T/TA  requested  by  a 
grantee  fa  r  its  own  use  or  for  its 
members"  use  (as  in  the  case  of  a 
consortium),  when  the  T/TA  is 
necessary  to  carry  out  project  objectives. 
(Legal  aui  hority:  Sections  803  (a)  and 
(d)  and  8^  3C  of  the  Native  Americans 


Programs  Act  of  1974,  as  amended.  42 
U.S.C.  2991b  and  299lb-3;  45  CFR 
1336.33(b)(1)) 

•  The  purchase  of  real  property  or 
construction  because  those  activities  are 
not  authorized  by  the  Native  American 
Programs  Act  of  1974,  as  amended. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b  and  2991b-3;  45  CFR 
1336.33(b)(7)) 

•  Objectives  or  activities  to  support 
core  administration  activities  of  an 
organization.  However,  functions  and 
activities  that  are  clearly  project  related 
are  eligible  for  grant  funding.  Under   - 
Alaska  SEDS  projects,  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place.  (Legal 
authority:  Sections  803  (a)  and  (d)  and 
803C  of  the  Native  Americans  Programs 
Act  of  1974.  as  amended.  42  U.S.C. 
2991b  and  2991b-3  and  45  CFR 
1336.33(b)(4)) 

•  Costs  associated  with  fund  raising, 
including  financial  campaigns, 
endowment  drives,  solicitation  of  gifts 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions  are  unallowable  under  an 
ANA  grant  award.  (Legal  authority: 
Sections  803  (a)  and  (d)  and  803C  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
299lb-3;  45  CFR  1336.50;  45  CFR  74.27; 
OMB  Circular  A-122.  Attachment  B. 
Paragraph  23;  OMB  Circular  A-87. 
Attachment  B,  Paragraph  21 .) 

•  Major  renovation  or  alteration 
because  those  activities  are  not 
authorized  under  the  Native  American 
Programs  Act  of  1974,  as  amended. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended.  42 
U.S.C.  2991b  and  299lb-3) 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 
themselves  and  are  not  members  of  the 
applicant  organization.  Tribe,  or  village. 
(Legal  authority:  Sections  803  (a)  and 
(d)  and  803C'ofthe  Native  Americans 
Proffums  Act  of  1974.  as  amended.  42 
U.S.C.  2991b  and  2991b-3) 

•  Project  activities  that  do  not  further 
the  three  interrelated  ANA  goals  of 
economic  development,  social 
development  and  governance  or  meet 
the  purpose  of  this  program 
announcement  (Legal  authority: 
Sections  803  (a)  and  (d)  and  803C  of  the 
Native  Americans  Proffams  Act  of  1974, 
as  amended.  42  U.S.C.  2991b  and 
2991b-3;  45  CFR  1336.33(b)(5)) 


Other  Submission  Requirements 

An  original  and  two  copies  of  the 
complete  application  are  required.  The 
original  copy  must  include  all  required 
forms,  certifications,  assurances,  and 
appendices,  be  signed  by  an  authorized 
representative,  have  original  signatures, 
and  be  submitted  unbound.  The  two 
additional  copies  of  the  complete 
application  must  include  all  required 
forms,  certifications,  assurances,  and 
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appendices  and  must  also  be  submitted 
imbound.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

A  completed  application  for 
assistance  under  this  Program 
Annoimcement  consists  of  Three  Parts. 
Part  One  is  the  SF  424,  Required 
Government  Forms,  and  other  required 
documentation.  Part  Two  of  the 
application  is  the  project  substance  of 


the  application.  This  section  of  the 
application  may  not  exceed  45  pages. 
Part  Three  of  the  application  is  the 
Appendix.  This  section  of  the 
application  may  not  exceed  20  pages 
(the  exception  to  this  20  page  linut 
applies  only  to  projects  that  require,  if 
relevant  to  the  project,  a  Business  Plan 
or  any  Third-Party  Agreements).  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended,  42  U.S.C.  2991b.) 


Part  One— Federal  Forms  and  Other  Required  Documents 


Part  I  of  the  application  for  funding  must  include  the 
following 


SF  424,  SF  424  A.  and  SF  424B 
Table  of  Contents 


Project  Abstract 


Proof  of  Non-Profit  Status 
Resolution 


Content  and  location  of  part  I  required  forms,  certifi- 
cations and  documents 


Documentation  that  the  Board  of  Directors  is  majority 
Native  American,  if  applicant  is  other  than  a  tribe  or 
Alaska  Native  Village  government. 

Audit  Letter 


lodirect  Cost  Agreement 


Non-Federal   Share  of  Waiver  Request,   per  CFR 
1336.50(b). 


Certification  regarding  Lobbying  Disclosure  of  Lot)- 

bying  Activities— SF  LLL 
Certification  regarding  Maintenance  of  Effort  

Certification  Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters  (Primary  covered 
transactions  and  Lower  Tier  Transactions  as  appro- 
priate). 

Daig-Free  Worttplace  Certification 

Environmental  Tobacco  Smoke  Certification 


ht1p://www.acf.tths.gov/programs/ofs/forms.htm 

Applrcant  must  include  a  table  of  contents  that  accu- 
rately identifies  the  page  number  and  wfiere  the  in- 
formation can  be  tocated.  Table  of  Contents  does 
not  count  against  applKatk>n  page  limrL 

ANA  Form:  OMB  Clearance  Nunf*er  09800204— On 
ANA  Web  Site  http://www.acf.titis.gov/programs/ 
ana. 

As  described  in  this  announcement  under  "Other  Eli- 
gibility Informatkm". 

InformatkMi  for  submission  can  be  found  in  the  Pro- 
gram Announcement  Section  "Other  Eligibility  Infor- 
matron.". 

As  descrifted  in  this  announcement  under  "ANA  Ad- 
ministrative PolKies"  sectkm. 

A  Certified  Put>lk:  Accountant's  "Independent  Audi- 
tors' Report  on  Financial  Statement."  This  is  usu- 
ally only  a  two  to  three  page  document.  (This  re- 
quirement applies  only  to  applicanis  with  annual  ex- 
penditures of  $300,000  or  more  of  federal  funds). 
ApplKant  must  also  include  that  portkm  of  the  audit 
document  that  klentifies  aU  other  federal  sources  of 
funding. 

Organizations  and  Tribes  must  submit  a  current  indi- 
rect cost  agreement  (if  claiming  in-direct  costs)  ttiat 
aligns  with  the  approved  ANA  project  period.  The 
In-direct  Cost  Agreement  must  identify  the  irxli- 
vklual  components  and  percentages  that  make  up 
the  indirect  cost  rate. 

A  request  for  a  waiver  of  the  non-Federal  share  re- 
quirement may  be  sut)mitted  In  accordance  wHh  45 
CFR  1336.50(b)(3)  of  the  Native  American  Program 
regulations  (if  applicable). 

May  be  found  at  www.acf.tJtis.gov/programs/ofs/ 
forms.titm. 

May  be  found  at  www.acf.titis.gov/programs/ofs/ 
forms.titm. 

May  be  found  at  tittp://www.acf.htis.gov/programs/ofs/ 
forms.htm. 


May  be  found  at  tmp-J/www.acf.tihs.gov/programs/ofs/ 
forrps.titm. 

May  be  found  at  httpMvww.acf.fitis.gov/programs/ofs/ 
forms.htm. 


When  to  submit 


By  applKation  due  date. 
By  applkation  due  date. 


By  appfcation  due  date. 

By  applKatk>n  due  date. 
By  appUcation  due  date. 

By  appHcation  due  date. 

By  application  due  date. 


By  appik:ation  due  date. 


By  applk»tk>n  due  dale. 

By  applKation  due  dale. 
By  applkation  due  date. 
By  applk»tion  due  date. 

By  appik:ation  due  date. 
By  appHcation  due  date. 


Part  Two— Appucatkdn  Review  Criteria 


Part  II— Proposed  Project 


Criteria  One  .. 
Criteria  Two  .. 
Criteria  Three 


Criteria  Four 


Application  review  criteria— this  section  may  not  exceed  45  pages 


Project  Introduction  and  Summary. 
Objective  and  Need  for  Assistance. 
Project  Approach— Inchjde  an  Ot>iective  Work  Plan  fomi  for  each  year 

of  project  period. 
Organizational  Capacity. 
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Part  Two— Appl  cation  Review  Criteria— Continued 


Part  l^-Proposed  Project 


Application  review  criteria— 9iis  section  may  not  exceed  45  pages 


Criteria  Five 
Criteria  Six  .. 


Results  and  Benefits  Expected. 

Budget  and  Budget  Justification  Summary/  Cost  Effectiveness. 


Pi  \m  Three— Appendix 


Part  III — support  documenta- 
ton 


Appendix — ttiis  section  may  not  exceed  20  pages 


Part  III  of  ttie  sutxnitted  applcation  should  include  only  supplemental  information  or  required  support  documenta- 
tion that  addresses  the  applicant's  capacity  to  carry  out  and  fulfill  the  proposed  proiect.  These  items  Include: 
letters  of  agreerr^nt  with  cooperating  entities.  In-kind  commitment  and  support  letters,  business  plans,  and  a 
summary  of  the  Third  Party  Agreements.  (Do  not  IrKlude  books,  videotapes,  studies  or  published  reports  and 
articles,  as  they  will  not  b^  made  available  to  ttie  reviewers,  or  be  returned  to  tfte  applicant 


(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1 974, 
as  amended.  42  U.S.C.  2991b.) 

V.  Application  Review  Information 

Criteria:  ACF  Uniform  Project 
Description 

The  UPD  text  should  be  used  as 
general  guidance  in  the  development  of 
projects.  However,  the  specific  ANA    ^ 
application  submission  format  to  be 
used  in  response  to  this  announcement 
is  located  in  section  IV  "Application 
and  Submission  Information". 

Purpose:  The  Project  Description  is  a 
major  area  by  which  an  application  is 
evaluated  and  ranked  in  competition 
with  other  applications  for  financial 
assistance.  The  Project  Description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  if  they  present  information 
clearly  and  succinctly.  In  preparing 
your  Project  Description,  all  information 
requested  through  each  specific 
evaluation  criteria  should  be  provided. 
ANA  uses  this  and  other  information  to 
make  funding  decisions.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991b.) 

General  Instructions:  ANA  is 
particularly  interested  in  specific  factual 
information  and  statements  of 
measurable  goals  and  performance 
indicators  in  quantitative  terms.  Project 
descriptions  are  evaluated  on  a  basis  of 
substance,  not  length.  Extensive  exhibits 
are  not  required.  Cross-referencing 
should  be  used  rather  than  repetition. 
Supporting  information  that  does  not 
directly  pertain  to  an  integral  part  of  the 
grant-fimded  activity  should  be  placed 
in  the  appendix.  The  application 
narrative  should  be  in  a  12-pitch  font. 


A  table  of  contents  and  an  executive 
summary  ishould  be  included.  Each  page 
should  ba  numbered  sequentially, 
including  attachments  or  appendices. 
Please  domot  include  books,  videotapes 
or  published  reports  because  they  are 
not  easily  reproduced,  are  inaccessible 
to  the  reviewers,  and  will  not  be 
returned  jo  the  applicant.  (Legal 
authority]  Sections  803(a)  of  the  Native 
Americai\s  Programs  Actjif  1974,  as 
amended^  42  U.S.C.  2991b.) 

Introddction:  Applicants  are  required 
to  submiua  full  Project  Description  and 
shall  prepare  this  portion  of  the  grant 
application  in  accordance  with  the 
foUowina  instructions  and  the  specified 
evaluation  criteria.  The  introduction 
provides  ^  broad  overview  of  the 
Project,  ahd  the  information  provided 
imder  eadb  evaluation  criteria  expands 
and  clarimes  the  project  program- 
specific  activities  and  information  that 
reviewers  will  need  to  assess  the 
proposedjproject.  (Legal  authority: 
Sections  ko3(a)  of  the  Native  Americans 
ProffnmaAct  of  1974,  as  amended,  42 
U.S.C.  29flb.) 

ProjectjSummary:  Provide  a  summary 
of  the  Project  Description  (a  page  or 
less)  witn  reference  to  the  funding 
request,  (^gal  authority:  Sections 
803(a)  of  the  Native  Americans 
ProgramaAct  of  1974,  as  amended,  42 
U.S.C.  2Sflb.) 

Objectives  and  Need  for  Assistance: 
Clearly  identify  the  physical,  economic, 
social,  fii  ancial,  institutional,  and/or 
other  pro  )lem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  cjlearly  stated;  supporting 
ation,  such  as  letters  of 
d  testimonials  from 
interests  other  than  the 
may  be  included.  Any 
ata  based  on  planning  studies 
should  b^  included  or  referred  to  in  the 
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demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  Project  Description,  the 
applicant  should  provide  information 
on  the  total  range  of  projects  ciurently 
being  conducted  and  supported  (or  to  be 
initiated)  to  ensure  they  are  within  the 
scope  of  the  program  announcement. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1 974, 
as  amended,  42  U.S.C.  2991b.) 

Results  or  Benefits  Expected:  Identify 
the  results  and  benefits  to  be  derived  by 
the  community  and  its  members.  For 
example,  applicants  are  encoxiraged  to 
describe  the  qualitative  and  quantitative 
data  collected,  how  this  data  will 
measure  progress  towards  the  stated 
results  or  benefits,  and  how 
performance  indicators  imder  economic 
and  social  development  and  governance 
projects  can  be  monitored,  evaluated 
and  verified.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

Approach:  Outline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors,  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  featiu-es  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
extraordinary  social  and  community 
involvement  or  ease  of  project 
replication  by  other  tribes  and  Native 
organizations.  List  organizations, 
cooperating  entities,  consultants,  or 
other  key  individuals  who  will  work  on 
the  project  along  with  a  short 
description  of  the  nature  of  their  effort 
or  contribution.  Provide  quantitative 
monthly  or  quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 


as  the  number  of  people  served  and  the 
number  of  activities  accomplished. 
Examples  of  these  activities  would  be 
the  number  of  businesses  started  or 
expanded,  the  number  of  jobs  created  or 
retained,  the  number  of  people  trained, 
the  nimiber  of  youth,  couples  or  families 
assisted  or  the  nimiber  elders 
participating  in  the  activity  during  that 
reportiiig  period.  Wlien 
accompfishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the  dates 
and  schedule  of  accomplishments.  List 
oiganizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project,  as  well  as 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Pmgcajns  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.) 

Organizational  Profiles:  Provide 
information  on  the  applicant 
oiganization(s)  and  cooperating  partners 
with  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPA/Licensed  Public  Accountants, 
Employer  Identification  Numbers, 
names  of  bond  carriers,  contact  persons 
and  telephone  numbers,  child  care 
licenses  and  other  dociunentation  of 
professional  accreditation,  information 
on  compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit oiganization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.) 

Third-Party  Agreements:  Include 
Moitten  agreements  between  grantees 
and  sub  grantees  or  subcontractors  or 
other  cooperating  entities.  These 
agreements  must  detail  scope  of  work  to 
be  performed,  work  schedules, 
remimeration,  and  other  terms  and 
conditions  that  structure  or  define  the 
relationship.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.) 

Budget  and  Budget  Justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  hifonnation 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
imit  costs,  and  other  similar  quantitative 
detail  sufGcient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424.  Provide  a  narrative  budget 
justification  that  describes  how  the 
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categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and  allow 
ability  of  the  proposed  costs.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1 974,  as 
amended,  42  U.S.C.  2991b) 

Additional  Information:  The 
following  are  requests  for  additional 
information  that  needs  to  be  included  in 
the  application:  Any  non-profit 
organization  submitting  an  application 
must  submit  proof  of  its  non-profit 
status  in  the  application  at  the  time  of 
submission.  The  non-profit  oiganization 
shall  submit  one  of  the  following 
verifiable  documents:  (a)  A  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  flRS)  most  i«cent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  (b) 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  (c) 
providing  a  copy  of  tibe  articles  of 
incorporation  bearing  the  seal  of  the 
State  or  fedraally-recognized  Tribe  in 
which  the  corporation  or  association  is 
domiciled.  Organizations  incorporating 
in  American  Samoa  are  cautioned  that 
the  Samoan  government  relies 
exclusively  upon  IRS  determinations  of 
non-profit  status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
govemmrait  do  not  establish  non-profit 
status  for  the  purpose  of  ANA  program 
eligibility.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended,  42 
U.S.C.  2991b.) 

General:  The  following  guidelines  are 
for  preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column,  Federal 
budget;  next  column(s),  non-Federal 
^udget(s);  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

•  Personnel:  The  description  of  the 
costs  of  employee  salaries  and  wages. 
Identify  the  project  director  or  principal 
investigator,  if  known.  For  each  staff 
person,  provide  the  title,  time 
commitment  to  the  project  (in  months), 
or  time  commitment  to  the  project  (as  a 
percentage  or  full-time  equivalent), 
annual  salary,  grant  salary,  wage  rates, 
etc.  Do  not  include  the  costs  of 
consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 


project(s)  or  businesses  to  be  financed 
by  die  applicant. 

•  Fringe  Benefits:  Costs  of  employee 
fringe  benefits  unless  treated  as  part  of 
an  approved  indirect  cost  rate.  Provide 
a  breakdown  of  the  amoimts  and 
percentages  that  comprise  fringe  benefit 
costs  sudi  as  health  insurance,  PICA, 
retirement  insurance,  taxes,  etc. 

•  Travel:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel).  Justification:  For  each 
trip,  show  the  total  number  of 
traveler(s),  travel  destination,  duration 
of  trip,  i>er  diem,  mileage  allowances,  if 
privately  owned  vehicles  will  be  u«ed. 
and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for 
key  staff  to  attend  ACF-sponsoi«d 
wmkshops  should  be  detailed  in  the 
budget. 

•  Equipment:  Eqmpment  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  oiganization  for  the  finanrjal 
statement  piuposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  oiganization's 
regular  written  accounting  practices.). 
Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  niunber  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project. 

as  well  as  use  or  disposal  of  the 
equipmmit  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy,  which  includes  the  equipment 
definition. 

•  Supplies:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  categoiy. 
Justification:  Specify  general  categories 
of  supplies  and  their  costs.  Show 
computations  and  provide  other 
information  that  supports  the  amount 
requested. 

"  •  Contractual:  Costs  of  all  contracts 
for  services  and  goods  except  for  those, 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  seconda^  recipient  organizations. 
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including  delegate  agencies  and  specific 
pro)ect(s)  or  businesses  to  be  financed 
by  die  applicant,  should  be  included 
under  this  category.  Justification:  All 
procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  Recipients  and  sub- 
recipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  (sole  source)  and 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(cuirenUy  set  at  $100,000.).  Recipients 
may  be  required  to  make  available  to 
ANA  pre-award  review  and 
procurement  dociunents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc. 
Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another 
agency,  the  applicant  must  provide  a 
detailed  budget  and  budget  narrative  for 
each  delegate  agency,  by  agency  tide, 
along  with  the  required  supporting 
information  refeired  to  in  diese 
instructions. 

•  Otho".  Enter  the  total  of  all  other 
costs.  Such  costs,  ^here  applicable  and 
appropriate,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual), 
professional  services  costs,  space  and 
equipment  rentals,  printing  and 
publication,  computer  use.  training 
costs,  such  as  tuition  and  stipends,  staff 
development  costs,  and  administrative 
costs.  Justification:  Provide 
computations,  a  narrative  description, 
and  a  justification  for  each  cost  under 
this  category. 

•  Indirect  Charges:  Total  amoimt  of 
indirect  costs.  This  category  should  be 
used  only  when  the  applicant  currently 
has  an  indirect  cost  rate  approved  by  the 
Department  of  the  Interior,  Department 
of  Labor,  the  Department  of  Health  and 
Human  Services  (HHS).  or  other  Federal 
agency.  Justification:  An  applicant  that 
will  charge  indirect  costs  to  the  grant 
must  enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishhig  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
inidirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 


pool  shoi  lid  not  also  be  chaiged  as 
direct  cot  ts  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  api  ilicant  organization  must 
submit  a  Vgned  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

•  Progtam  Income:  The  estimated 
amount  c  F  income,  if  any,  expected  to  be 
generatec  from  this  project. 
Justificat  on:  Describe  the  nature, 
source,  a  id  anticipated  use  of  program 
income  u  i  the  budget  or  refer  to  the 
pages  in  (le  application,  which  contain 
this  information. 

•  Non-rederal  Resources:  Amoimts  of 
non-Fedoral  resources  that  will  be  used 
to  suppoit  the  project  as  identified  in 
Block  15  of  the  SF-424.  Justification: 
The  firm  commitment  of  these  resources 
must  be  dociunented  and  submitted 
with  the  Application  in  order  to  be  given 
credit  in  ^he  review  process.  A  detailed 
budget  miist  be  prepared  for  each 
budget  period. 

•  Total  Direct  Charges,  Total  Indirect 
Charges,  ftnd  Total  Project  Costs  (Legal 
authority :  Sections  803(a)  of  the  Native 
America}  is  Programs  Act  of  1 974.  as 
amendec  ,  42  U.S.C.  2991b.) 

Evaluatii  n  Criteria 

Criteria  C  ne:  Approach  (25  Points) 

The  ap  ilicant  should  provide  a 
Project  D  wcription  with  objectives  and 
discuss  tl  le  project  approach  and  the 
implementation  plan.  The  Applicant's 
narrative  should  be  clear  and  concise.  It 
should  idclude  a  logical  breakdowii  of 
the  projei  ■X,  and  discuss  in  detail  the 
strategy  i  ad  approach  the  applicant 
intends  ti  i  employ  in  order  to 
accompli  sh  the  project  objectives  and 
activities  over  the  project  period. 

In  this  section,  the  applicant  should 
describe  he  project  strategy  using  the 
Objective  Work  Plan  (OWP).  In  the    _ 
OWP,  th«  applicant  should  identify  the 
project  o  tjectives,  time  frames, 
proposed  activities,  outcomes,  and 
evaluatiati  activity,  as  well  as  the 
individu^s  responsible  for  completing 
the  objectives  and  periorming  the 
activities  The  project  description, 
objective  s).  approach,  strategy  and 
impleme  itation  plan  are  inter-related. 
(Legal  au  thority:  Sections  803(a)  of  the 
Native  A  nericans  Programs  Act  of  1974. 
as  ameni  ed.  42  U.S.C.  2991b.) 

The  applicant  should  also  include  the 
names  aild  activities  of  any 
organizations,  consultants,  or  other  key 
individuals  who  will  contribute  to  the 
project.  The  Applicant  should  discuss 
"Leverag^  Resoiuces"  (see  Definitions) 
used  to  strengthen  and  broaden  the 


impact  of  the  proposed  project.  The 
Applicant  should  discuss  commitments 
and  how  they  impact  the  project. 
Applicant  should  provide  "Letters  of 
Commitment"  that  identify  the  time, 
dollar  amount,  and  activity  to  be 
accomplished  through  partnerships.  The 
applicant  should  discuss  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  will  be  funded  with  ANA 
grant  funds.  (Letters  of  Commitment 
should~be  included  in  the  appendix). 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b.) 

Criteria  Two:  Objectives  and  Need  for 
Assistance  (20  Points) 

Discuss  the  Need  for  Assistance.  The 
need  for  assistance  should  clearly 
identify  the  physical,  economic,  social, 
financial,  and  institutional  challenges 
and  problem(s)  requiring  a  solution  that 
supports  the  funding  request  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  ProgFoms  Act  of  1974.  as 
amended.  42  U.S.C.  2991b.) 

Describe  the  Community  (see 
Definitions)  to  be  impacted  by  the 
project  and  the  Community  Involvement 
in  the  project.  The  Applicant  shoidd 
describe  the  community's  long-range 
goals,  and  how  the  project  supports 
these  community  goals.  The  applicant 
describes  the  planning  and/or 
consultation  efibrts  undertaken,  and  the 
proposed  objectives  and  activities  that 
reflect  either  the  economic  and  social 
development  or  governance  needs  of  the 
local  community.  Discuss  the 
Geographic  Location  of  the  project  and 
where  the  project  and  giant  will  be 
administered.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.) 

Applications  from  National  American 
Indian  and  Native  American 
organizations  shoidd  demonstrate  a 
need  for  the  project,  explain  how  the 
project  originated,  sad  discuss  the 
community-based  pro-am  delivery 
strategy  of  the  project,  identify  and 
describe  the  intended  beneficiaries,  and 
specifically  address  how  this  project 
will  benefit  the  recipients.  Applicant  ~ 
should  show  a  clear  relationship 
between  the  proposed  project,  the  social 
and  economic  development  strategy, 
and  the  community's  long-range  goals. 
(Legal  authority:  ^sctions  803(a)  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  U.S.C.  2991b.) 

Criteria  Three:  Organizational  Profiles 
(20  Points) 

Provide  information  on  the  ' 
applicant's  organization  and 
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cooperating  partners.  Include 
organizational  charts,  and  information 
associiated  with  experience  in  the 
program  area.  Describe  the  organizations 
capabilities  such  as  the  management 
structure,  the  administrative  structure, 
and  the  program  delivery  process.  If 
relevant  to  the  project,  applicants  must 
provide  a  Business  Plan  or  any  Third- 
Party  Agreements  (include  in  the 
appendix  section  of  the  application). 
(I^gal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974. 
as  amended.  42  U.S.C.  2991b.) 

Applicants  are  required  to  make  a 
positive  statement  that  they  will  give 
credit  to  the  Administration  for  Native 
Americans,  and  reference  the  ANA 
funded  project  on  any  audio,  video, 
and/or  printed  materials  developed  in 
whole  or  in  part  with  ANA  fimds.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1 974,  as 
amended,  42  U.S.C.  2991b.) 

If  the  applicant  has  audit  exceptions, 
these  issues  should  be  addressed. 
(Applicants  should  list  all  lament 
sources  of  federal  funding,  the  agency, 
piupose,  amount,  and  provide  the  most 
recent  certified  signed  audit  letter  for 
the  oiganization  to  be  included  in  Part 
I  of  the  application).  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.) 

Applicants  should  provide  evidence 
of  its  ability  to  successfully  manage  a 
project  of  similar  scope.  Applicant 
should  provide  "staffing  and  position 
data".  This  is  a  proposed  staffing 
pattern  for  the  project  where  the 
applicant  highlights  the  new  project  and 
staff.  All  positions  proposed  for  the 
project  are  the  same  positions  discussed 
in  the  Objective  Work  Plan  and  in  the 
proposed  budget.  Applicant  should 
provide  a  paragraph  of  the  duties  and 
skills  required  for  the  proposed  staff  and 
a  paragraph  on  qualifications  and 
experience  of  current  staff  (Full  position 
descriptions  are  required  to  be 
submitted  and  must  be  included  in  the 
appendix).  Applicant  should  explain 
and  discuss  how  the  current  and  future 
staff  will  manage  the  proposed  project. 
(I^gal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1 974. 
as  amended,  42  U.S.C.  2991b.) 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  qualified  Native 
Americans  in  hiring  project  staff  and  in 
contracting  services  under  an  approved  ANA 
grant  (Legal  authority:  Sections  803B(c)(6)  of 
the  Native  Americans  Programs  Act  of  1974, 
as  amended.  42  U.S.C.  2991b-2.) 


Criteria  Four:  Results  or  Benefits 
Expected  (20  Points) 

In  this  section  the  applicant  should 
discuss  the  "Performance  Indicators" 
(see  Definitions)  and  the  Benefits 
Expected  as  a  result  of  this  Project. 
Performance  indicators  specifically 
identify  qualitative  and  quantitative 
data  directly  associated  with  the  project. 
Each  applicant  must  have  five 
indicators  to  support  the  applicant's 
project  Three  of  the  performance 
indicators  should  be  selected  bom  the 
list  below.  Each  grantee  is  required  to 
develop  two  additional  indicators  that 
are  project  specific  and  directly  support 
the  success  of  the  project  objectives  and 
goals.  Each  performance  indicator 
should  be  discussed  in  the  application, 
as  well  as  the  method  for  collecting  the 
data  and  evaluating  the  project. 
Performance  indicators  will  be  reported 
to  ANA  in  the  grantee's  quarterly  report. 
Three  of  the  five  Performance  indicators 
required,  should  selected  from  the 
following  list:  (1)  The  number  of  jobs 
created;  (2)  the  number  of  workshops/ 
classes  provided;  (3)  the  number  of 
people  to  successfiilly  complete  a 
workshop/class;  (4)  the  number  of 
community-based  small  businesses 
established  or  expanded;  (5)  identify  the 
tribal  or  village  government  business, 
industry,  energy  or  financial  codes  or 
ordinances  that  were  adopted;  and  (6) 
the  number  of  children,  youth,  families 
or  elders  assisted.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974.  as  amended.  42 
U.S.C.  2991b.) 

In  this  section  discuss  how  the 
applicant  will  determine  the  success  of 
the  individual  project  components  and 
the  project  as  a  whole.  The  applicant 
should  describe  how  the  success  of  the 
project  would  be  evaluated  and  verified 
by  an  independent  program  monitoring 
and  evaluation  team.  Applicant  should 
provide  a  narrative  on  the  specific 
performance  indicators  that  can  be 
analyzed,  measured,  monitored,  and 
evaluated.  For  example,  if  requesting 
funds  for  a  conference,  workshop,  or  an 
educational  activity,  the  applicant 
should  discuss  the  value  and  long-term 
impact  to  the  recipient  and  the 
community  and  discuss  how  the 
information  has  an  impact  on  the 
project  goals.  What  will  the  participants 
gain  by  attending  the  activity  and  how 
the  knowledge,  training,  and  skills 
gained,  will  improve  the  lives  of 
children  and  families.  Relate  these 
performance  indicators  to  the  project 
goals,  objectives,  and  outcomes.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as 
amended,  42  U.S.C.  2991b.) 


.  The  applicant  should  discuss  how  the 
project  will  be  sustainable  or  how  the 
resulting  product  will  be  used  to  fiirther 
the  community's  needs,  goals,  and 
objectives.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Prc^rams  Act  of  1974,  as  amended,  42 
U:S.C.  2991b.) 

Applicants  should  discuss  and 
present  objectives  and  goals  to  be 
achieved  and  evaluated  at  the  end  of 
each  budget  period.  Project  objectives 
support  the  identified  need  and  should 
be  measiuable.  (Legal  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1 974,  as  amended,  42 
U.S.C.  2991b.) 

Criteria  Five:  Budget  and  Budget 
Justification/  Cost  Effectiveness  (5/5 
Points) 

An  applicant  must  submit  an  itemized 
budget  detailing  the  applicant's  Federal 
and  non-Federal  share  with  source(s)  of 
funding  cited.  The  applicant  should 
provide  a  detailed  line  item  Federal  and 
Non-Federal  share  budget  by  year  for 
each  year  of  project  funds  requested.  A 
budget  narrative  describing  the  line  item 
budget  should  be  attached  for  each  year 
of  project  funds  requested.  The  budget 
should  include  a  line  item  justification 
for  each  Object  Class  Category  listed 
under  Section  B— "Budget  Categories" 
of  the  "Budget  Information-Non 
Construction  Programs  on  the  SF  424A 
form.  The  budget  should  include  the 
necessary  details  to  facilitate  the 
determination  of  allowable  costs  and  the 
relevance  of  these  costs  to  the  proposed 
project.  Up  to  five  points  will  be 
awarded  for  the  budget  and  budget 
justification.  Up  to  an  additional  five 
points  will  be  added  to  the  applicant's 
score  based  on  the  demonstration  of  an 
effective  cost-benefit  relationship  for  the 
proposed  project.  This  criterion  reflects 
ANA's  concern  with  ensuring  that  the 
expenditure  of  its  limited  resources 
yields  the  greatest  benefit  possible  in 
achieving  the  economic  and  social  self- 
sufficiency  for  Native  American 
communities.  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended.  42 
U.S.C.  2991b.) 

Applicant  should  explain  how  the 
project  components,  not  funded  by  ANA 
will  be  financed  through  other 
resoiut:es.  The  applicant  is  required  to 
describe  any  specific  financial 
circumstances,  which  may  impact  the 
project,  such  as  any  monetary  or  land 
settlements  made  to  the  applicant,  and 
any  restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  applicant  should  explain  why 
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it  is  seeking  ANA  funds  and  not 
utilizing  its  available  resoiuces  to 
support  the  project.  (Legpl  authority: 
Sections  803(a)  of  the  Native  Americans 
Programs  Act  of  1974,  as  amended,  42 
U.S.C.  2991b.) 

The  non-federal  budget  share  should 
identify  the  source  and  be  supported  by 
letters  of  conunitnient  (see  Definitions). 
Lettors  of  commitment  are  binding 
when  they  specifically  state  the  nature, 
the  amount,  and  conditions  under 
which  another  agency  or  organization 
will  support  a  project  funded  with  ANA 
funds.  These  resources  may  be  hiunan, 
natural,  or  financial,  and  may  include 
other  Federal  and  non-Federal 
resources.  For  example,  a  letter  firom 
another  Federal  agency  or  foundation 
pledging  a  conunitnient  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  Statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources.  Letters  of  Support  merely 
express  another  organization's 
mdorsement  of  a  proposed  project. 
Support  letters  are  not  binding 
commitment  letters.  They  do  not 
fectuaUy  establish  the  authenticity  of 
other  resoiuces  and  do  not  offer  or  bind 
specific  resources  to  the  project.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended.  42  U.S.C.  2991b.) 

If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Rate  Agreement 
should  be  included  in  the  application, 
with  all  cost  broken  down  by  category 
so  ANA  reviewers  can  determine  what 
is  included  in  the  indirect  cost  pool. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b.) 

The  budget  includes  sufficient  funds 
for  principal  representatives,  such  as  the 
chief  financial  officer  or  project  director 
from  the  applicant  organization  to  travel 
to  one  ANA  post-award  grant  training 
and  technical  assistance  workshop.  Tbis 
expenditiue  is  mandatory  for  new  grant 
recipients  and  optional  for  grantees  that 
have  had  previous  ANA  grant  awards. 
Applicants  may  also  include  costs  to 
travel  to  an  ANA  grantee  conference. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1 974, 
as  amended,  42  U.S.C.  2991b.) 

For  business  development  projects, 
the  proposal  should  demonstrate  that 
the  expected  return  on  the  ANA  fimds 
used  to  develop  the  project  wiU  provide 
a  reasonable  operating  income  and 
investment  return  within  a  specified 


time  peri  xl.  If  a  profit-making  venture 
is  being  {  roposed,  profits  should  be 
reinveste  1  in  the  business  in  order  to 
decrease  3r  eliminate  ANA's  future 
participajion.  Such  revenue  should  be 
reported  is  general  program  income.  A 
decision  viU  be  made  at  the  time  of  the 
grant  aw^rd  regarding  appropriate  use  of 
program  ncome.  (See  45  CFR  part  74 
and  part  12).  (Legal  authority:  Sections 
803(a)  of  the  Native  Americans 
Programt  Act  of  1974,  as  amended,  42 
U.S.C.  29  91b.) 

Criteria  S  ix:  Project  Introduction  and 
Siuiunar]  /Abstract  (5  Points) 

The  ap  ilicant  should  provide  a 
Project  Ii  (reduction.  The  Introduction 
will  prov  de  the  reader  an  overview  and 
some  det  lis  of  the  proposed  project. 
This  is  w  lere  the  project  is  introduced 
to  the  pe4  r  review  panel.  Identify  the 
name  of  t  le  applicant,  location  of  the 
commun  ty  to  be  served  by  the 
proposed!  project,  the  project  activities, 
amount  requested,  amoimt  of  matching 
funds  to  le  provided,  the  length  of  time 
required  o  accomplish  the  project,  and 
the  outco  mes  or  outputs  to  be  achieved. 
(Legal  amhority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1974, 
as  amended,  42  U.S.C.  2991b.) 

Review  and  Selection  Process 

Initial  Screening:  Each  application 
submitted  under  this  program 
announcement  will  undergo  a  pre- 
review  soeening  to  determine  if  (a)  the 
applicaticn  was  received  by  the  Program 
AnnounOBment  closing  date;  (b)  the 
applicatien  was  submitted  in 
accordan|»  with  Section  VI, 
"ApplicalionSubmission 
Requirenjents";  (c)  the  applicant  is 
eligible  far  funding  in  accordance  with 
Section  I  of  this  program 
announcement;  (d)  the  applicant  has 
submittei  the  proper  support 
documenjtation  such  as  proof  of  non- 
profit status,  resolutions,  and  required 
government  forms;  and  (e)  an  authorized 
representative  has  signed  the 
application.  An  appUcation  that  does 
not  meet  lone  of  the  above  elements  will 
be  excluaed  from  the  competitive 
review  ptocess.  Ineligible  applicant  will 
be  notified  by  mail  within  30  business 
days  from  the  closing  date  of  this 
program  mnouncement.  ANA  staff 
caimot  n  spend  to  requests  for 
infcmoiat  on  regarding  funding  decisions 
prior  to  t  le  official  applicant 
notificatssn.  After  the  Commissioner  has 
made  decisions  on  all  applications, 
unsuccei  sful  applicants  will  be  notified 
in  writin ;  within  90  days.  Applicants 
are  not  n  nked  based  on  general 
financial  need.  Applicants,  who  are 
initially  i  ixcluded  from  competition 


because  of  ineligibility,  may  appeal  the 
decision.  Likewise,  applicants  may  also 
appeal  an  ANA  decision  that  an 
applicant's  proposed  activities  are  - 
ineligible  for  funding  consideration.  The 
appeals  process  is  stated  in  the  final 
rule  published  in  the  Federal  RegSster 
on  August  19, 1996  (61  FR  42817  and 
45  CFR  part  1336,  subpart  C).  (Legal 
authority:  Sections  803(afofthe  Native 
Americans  Progmms  Act  of  1974,  as 
amended,  42  U.S.C.  2991b.) 

Competitive  Review  Process: 
Applications  that  pass  the  initial 
screening  process  will  be  analyzed, 
evaluated  and  rated  by  an  independent   « 
review  panel  on  the  basis  of  the 
evaluation  critraia  specified  below.  The 
evaluation  criteria  vtete  designed  to 
analyze  and  assess  the  quality  of  a 
proposed  community-based  project,  the 
likelihood  of  its  success,  and  the  ability 
to  monitor  and  evaluate  commimity 
impact  and  long-term  results.  The 
evaluation  criteria  and  analysis  are 
closely  related  and  are  wholly 
considered  in  judging  the  overall  quality 
of  an  application.  Applications  will  be 
evaluated  in  accradance  with  the 
program  announcement  criteria  and 
ANA's  program  areas  of  interest.  An 
evaluation  is  made  if  the  project 
presented  is  an  effective  use  of  federal 
funds.  (Legal  authority:  Sections  803(a) 
of  the  Native  Americans  Programs  Act 
of  1974,  as  amended,  42  U.S.C.  2991b.) 

Application  Review  Criteria:  ANA  has 
expanded  the  review  criteria  to  allow 
for  a  more  equitable  distribution  of 
points  during  the  application  review 
and  competition  process.  ANA  will 
improve  the  competitive  review  process 
through  the  use  of  six  criteria  that  will 
evenly  distribute  evaluation  points.  The 
use  of  six  criteria  will  standardize  the 
review  of  each  application  and 
distribute  the  number  of  points  more 
equitably.  Based  on  the  ACF  Uniform 
Project  Description,  ANA's  criteria 
categories  are  Project  Introduction; 
Objectives  and  Need  for  Assistance; 
Project  Approach;  Organizational 
Capacity;  Results  and  Benefits  Expected; 
and  Budget  and  Budget  Narrative.  (Legal 
authority:  Sections  803(a)  of  the  Native 
Americans  Programs  Act  of  1974.  as      i 
amended,  42  U.S.C.  2991b) 

ANA  has  a  policy  of  not  funding 
duplicative  projects  or  allowing  any  one 
community  to  receive  a 
disproportionate  share  of  the  funds 
available  for  award.  When  making 
decisions  on  awards  of  grants  the 
Agency  will  consider  whether  the 
project  is  essentially  identical  or   ~ 
similar,  in  whole  or  significant  part,  to 
projects  in  the  same  community 
previously  funded  or  being  funded 
under  the  same  competition.  The 


Agency  will  also  consider  whether  the 
grantee  is  already  receiving  funding  for 
a  SEDS  project  or  for  another  project 
from  ANA.  The  Agency  will  also  take 
into  account  in  making  funding 
decisions  whether  a  proposed  project 
would  require  funding  on  a  indefinite  or 
recurring  basis. 

Application  Consideration:  The 
Commissioner's  funding  decision  is 
based  on  an  analysis  of  the  application 
by  the  review  panel,  the  panel  review 
scores,  recommendations  of  the  ANA 
staff,  comments  of  State  and  Federal 
agencies  having  contract  and  grant 
performance  related  information,  and 
other  interested  peirties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the 
Native  American  Programs  Act  (NAPA), 
all  relevant  statutory  and  regulatory 
requirements,  this  program 
announcement,  and  the  availability  of 
appropriated  funds. 

The  Commissioner  reserves  the  right 
to  award  more,  or  less,  than  the  funds 
described  or  under  such  circumstances 
as  may  be  deemed  to  be  in  the  best 
interest  of  the  federal  government. 
Applicants  may  be  required  to  reduce 
the  scope  of  projects  based  on  the 
amount  of  approved  award. 

VI.  Award  Administration  Infbrmatioii 

Anticipated  Announcement  and 
Award  Dates:  120  days  after  the  due 
date  of  applications. 

Award  Notices:  120  days  after  the  due 
date  of  applications. 

Administrative  and  National  Policy 
Requirements:  45  CFR  part  74  and  45 
CFR  part  92  and  45  CFR  part  1336. 
subpart  C  and  42  U.S.C.  2991  et  seq.— 
Native  American  Programs  Act  of  1974; 

Reporting  Requirements: 

Programmatic  Reports:  Quarterly. 

Financial  Reports:  Quarterly. 

Special  Reporting  Requirements:  An 
original  and  two  copies  of  each 
performance  report  and  financial  status 
report  must  be  submitted  to  the  Grants 
Officer.  Failiue  to  submit  these  reports 
when  required  will  mean  the  grantee  is 
non-compliant  with  the  terms  and 
conditions  of  the  grant  award  and 
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subject  to  administrative  action  or 
termination.  Performance  reports  are 
submitted  30  days  after  each  quarter  (3- 
month  intervals)  of  the  project  period. 
The  final  performance  report,  due  90 
days  after  the  project  period  end  date, 
shall  cover  grantee  performance  during 
the  entire  project  period.  All  grantees 
shall  use  the  SF  269  (Long  Form)  to 
report  the  status  of  funds.  Grantees  shall 
submit  quarterly  Financial  Status 
Reports  that  shall  be  due  30  days  after 
the  end  of  each  quarter  of  each  budget 
period.  The  final  report  shall  be  due  90 
days  after  the  end  of  the  project  period. 
(Legal  authority:  Sections  803(a)  of  the 
Native  Americans  Programs  Act  of  1 974, 
as  amended,  42  U.S.C.  2991b;  45  CFR 
74.51  and  74.52;  45  CFR  92.40  and 
92.41) 

Vn.  Agency  Contacts 

Program  Office  Contact:  ANA 
Applicant  Help  Desk  at  202-690-7776 
or  toll  free  at  1-877-922-9262. 

Grants  Management  Office  Contact: 
Lois  B.  Hodge,  370  L'Enfant  Promenade, 
SW.,  Aerospace  Building  8th  Floor- 
West,  Washington,  DC  20447-0002, 
Telephone:  (202)  401-2344,  E-mail: 
Lhodge@acf.dhhs.gov. 

Vm.  Other  Information 

Training  and  Technical  Assistance: 
All  potential  ANA  applicants  are 
eligible  to  receive  fi«e  T&TA  in  the 
SE£)S,  Language,  or  Environmental 
program  areas.  Prospective  applicants 
should  check  ANA's  web  site  for 
training  and  technical  assistance  dates 
and  locations,  or  contact  the  ANA 
Applicant  Help  Desk  at  1-877-922- 
9262.  Due  to  the  new  application  and 
program  additions  and  modifications, 
ANA  strongly  encourages  all 
prospective  applicants  to  participate  in 
fi-ee  pre-application  training.  (Legal 
authority:  Sections  804  of  the  Native 
Americans  Programs  Act  of  1974,  as 
amended,  42  U.S.C.  2991c) 

Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13):  Under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Department  is 
required  to  submit  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review  and  approval  of  any  reporting 
and  record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB  (Approval 
Number  0980-0204). 

Assurances  and  Certifications  and 
Standard  Application  Forms 

Blank  Federal  Forms  may  be 
photocopied.  Forms  are  also  available 
electronically  from  the  following  Web 
site:  http://www.acf.hhs.gov/progmms/ 
ofs/form.htm. 

•  SF-424A,  Budget  Information — 
Non  construction  Programs 

•  SF-424B,  Assurances — Non 
construction  Programs 

•  Non-Federal  Share  Waiver  Request, 
per  CFR  1336.50(b) 

•  Disclosing  of  Lobbying  Activities — 
as  revised  by  OMB  in  January  1996  to 
reflect  the  Lobbying  Disclosure  Act  of 
1995 

•  Certification  Regarding  Lobbjring 

•  Certification  Regarding  Drug-Free 
Workplace  Requirements 

•  Certification  Regarding 
Enviroimiental  Tobacco  Smoke 

•  Certification  Regarding 
Maintenance  of  Effort 

•  Certification  Regardii^  Debarment, 
Suspension  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

•  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  record  keeping 
requirements  requiring  OMB  clearance. 

Dated:  October  31,  2003. 
Sheila  K.  Cooper, 

Director  of  Program  Operations, 

Administration  for  Native  Americans. 

[FR  Doc.  03-28443  Filed  11-13-03;  8:45  am] 
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Protection  Agency 


40  CFR  Part  350 

Trade  Secrecy  Claims  for  Emergency 
Planning  and  Community  Rigfat-to-Know 
Information;  and  Trade  Secret  Disdosuies 
to  Health  Professionals;  Amendment; 
Direct  Final  Rule  and  Proposed  Rule 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  350 
[SFUND-1968-0002;  FRL-7584-8] 
RIN2060-AF10 

Trade  Secracy  Clainra  for  Emergency 
Pfenning  and  Community  RlgM-to- 
Kiww  Information;  and  Trade  Secret 
Diecloeiiree  to  Heeith  ProtaMionale; 
Amendment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  direct  final  action 
amends  the  trade  secret  regulations  to 
remove  the  incorrect  addresses  in  the 
regulations  for  mailing  trade  secrecy 
claims,  petitions  for  disclosures,  and 
any  appeals  to  EPA  determinations  of 
insufficient  trade  secrecy  claims.  This 
action  also  amends  the  regulations  to 
remove  the  outdated  substantiation  form 
for  trade  secrecy  claims  from  the  code 
of  federal  regulations.  The  most  ciurent 
substantiation  form  and  the  correct 
addresses  to  mail  the  trade  secret 
claims,  petitions  and  appeals  will  be 
posted  on  EPA  program  Web  sites. 
DATES:  This  rule  is  effective  on  January 
13.  2004,  unless  EPA  receives  adverse 
comments  by  December  15,  2003.  If  we 
receive  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  RegisiR  infcmning  the  public 
that  the  rule  will  not  take  effect 
ADDRESSES:  Comments  may  be 
submitted  by  mail.  Comments  may  also 
be  submitted  electronically,  by 
facsimile,  or  through  hand  delivery/ 
couriw.  Send  two  copies  of  yoiu 
comments  to:  U.S.  Environmental 
Protection  Agency,  EPA  Docket  Center 
(EPA/DC),  Superfund  Docket,  Mailcode 
5305T,  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20460,  Attention 
Docket  ID  No.  SFUND-1 988-0002. 
FoHow  the  detailed  instructions  as 
provided  in  Unit  I.C.  of  the 
SUPPLBCNTARY INFORMATKW  section. 
Copies  of  the  dociunents  relevant  to  this 
action  (Docket  No.  SFUND-1 988-0002) 
are  available  for  public  inspection 
during  normal  business  hours  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  federal  holidays,  at 
the  Superfund  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West. 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC. 
FOR  RJRTHER  MFORMATION  CONTACT:  For 
general  information,  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline  at  (800)  424- 
9346  OT  (703)  412-9810,  TDD  (800)  553- 


7672.  hHp://www.epa.gov/epaoswer/ 
hotline/.jFoT  questions  on  the 
applicability  of  provisions  contained  in 
40  CFR  part  350  or  on  the  contents  of 
this  notice,  contact:  Sicy  Jacob, 
Chemicap  Emergency  Preparedness  and 
Prevention  Office.  (5104A), 
Environ^iental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washin^on,  DC  20460,  Telephone: 
202-564J-8019;  Fax:  202-564-8233;  e- 
mail:  jac  '}b.sicy®epa.gov. 
SUPPLEM  -NTARY  INFORMATION: 


I.  Generd 

A.  Affeci  ed 


Information 

Entities 


Entitie  i  that  may  be  affected  by  this 
aetion  ai  3  those  fedlities  subject  to 
sections  J03(d)(2)  and  (d)(3),  311.  312 
and  313  }f  the  Emergency  Planning  and 
Commiuiity  Right-to-Know  Act, 
specifically,  those  that  wish  to  file  trade 
secrecy  (Claims  for  chemical  identity  in 
the  repoits  submitted  imder  these 


sections 


Can, 


B.How 
Document 


I  Get  Copies  of  This 
and  Other  Related 
InformaiSon  ? 

i.  Lfoc  :et.  EPA  has  established  an 
official  p  iiblic  docket  for  this  action 
under  D<  cket  ID  No.  SFUND-1988- 
0002.  Ya  11  may  also  obtain  information 
related  t(  i  the  final  rule  published  on 
July  29.    988  (53  FR  28772)  under 
Docket  I )  No.  30(>-PQ-TS.  Tlie  official 
public  docket  consists  of  the  docximents 
specffic^ly  referenced  in  this  action,     . 
any  public  conunents  received,  and 
other  infbrmation  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidei  tial  Business  Information  (CBI) 
or  other :  nformation  whose  disclosure  is 
restricte<  by  statute.  The  official  public 
docket  ia  the  collection  of  materials  that 
is  availal)Ie  for  public  viewing  at  the 
Superfund  Docket  in  the  EPA  Docket 
Center  (]i»A/DC),  EPA  West,  Room 
B102, 13bl  Constitution  Ave.,  NW., 
Washinj^on,  DC.  The  EPA  Docket 
Center  Pnblic  Reading  Room  is  open 
from  8:3i  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  niunber  for  the  Superfund 
Docket  i^(202)  566-0276. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronifcally  t^ugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/f^rgstr/. 

An  ele  :±ronic  version  of  the  public 
docket  19  available  through  EPA's 
electronic  public  docket  and  comment 
system,  I  PA  Dockets.  You  may  use  EPA 
Dockets  I  it  http://www.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  nimiber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  wiU 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
bom  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
fecility  identified  in  Unit  LB.  EPA 
intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket. 

C.  How  and  to  Whom  Do  I  Submit 
Conunents? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper. receipt  by  EPA,  identify 
the  appropriate  do(±et  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Conunents  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoiu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment  EPA's  policy  is  that  EPA 
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will  not  edit  your  ccnnment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in-EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
SFUND-1988-0002.  The  system  is  an 
"iinon)anous  access"  system,  which 
mecms  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
SUPERFUND.docket@epa.gov, 
Attention  Docket  ID  No.  SFUND-1988- 
0002.  In  contrast  to  EPA's  electronic 
public  docket,  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly  to 
the  Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-msdl 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captined  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  two  copies  of  your 
comments  to:  U.S.  Environmental 
Protection  Agency,  EPA  Docket  Center 
(EPA/DC),  Superfund  Docket,  Mailcode 
5305T,  1200  Pennsylvania  Avenue,  NW, 
Washington,  D.C.,  20460,  Attention 
Docket  ID  No.  SFUND-1988-0002. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Superfund 
Docket,  EPA  Docket  Center.  1301 
Constitution  Avenue,  NW.,  EPA  West 
Building,  Room  B-102,  Washington,  DC 
20004.  Attention  Docket  ID  No. 
SFUND-1988-0002.  Such  deliveries  are 


only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  LB. 

4.  By  Facsimile.  Fax  youi  comments 
to:  (202)  566-0224,  Attention  Docket  ID. 
No.  SFUND-1988-0002. 

n.  What  Is  the  Authority  for  This 
Action? 

These  regulations  are  issued  under 
sections  322,  323.  and  326  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986. 

m.  What  Is  the  General  Background  Am- 
This  Action? 

The  Emeigency  Planning  and 
Community  Right-to-Know  Act  contains 
provisions  requiring  facilities  to  report 
to  State  and  local  authorities,  and  EPA, 
the  presence,  use  and  releases  of 
extremely  hazardous  substances 
(described  in  sections  302  and  304),  and 
hazardous  and  toxic  chemicals 
(described  in  sections  311,  312,  and  313 
respectively).  The  regulations  are 
codified  in  40  CFR  parts  355.  370  and 
372.  A  submitter  may  claim  the 
chemical  identity  as  trade  secret  in  the 
reports  submitted  imder  sections  303. 
311,  312  and  313.  On  July  29, 1988  (53 
FR  28772),  EPA  published  the 
procediu«s  for  making  trade  secret 
claims.  These  procedures  are  codffied  in 
40  CFR  part  350.  The  r^ulations  also 
include  procedures  for  filing  petitions 
requesting  disclosure  of  specific 
chemical  identities  submitted  and 
claimed  as  trade  secrets  by  facilities. 
EPA  also  published  the  form  and 
instructions  for  substantiating  a  trade 
secrecy  claim  in  the  1988  final  rule.  The 
address  for  mailing  the  claims  and 
petitions  requesting  disclosine  noted  in 
40  CFR  350.16  and  350.27  (instructions 
to  the  substantiation  form)  is  outdated 
due  to  the  change  in  contractor  handling 
trade  secret  claims  for  EPA.  The  correct 
address  to  mail  these  claims  and 
petitions  was  announced  in  two  recent 
Federal  Register  documents.  October 
25,  2002  (67  FR  65566)  and  February  6. 
2003  (68  FR  6149).  It  is  possible  that  the 
address  may  change  from  time  to  time 
because  the  contractor  managing  this 
information  for  EPA  may  change. 
Therefore,  EPA  is  amending  40  CFR 
350.16  and  350.27  (instructions  to  the 
substantiation  form)  by  giving  a 
reference  to  obtain  the  correct  address 
instead  of  publishing  the  address  in  the 
regulations. 

Section  350.17(a)  contains  procedures 
for  filing  an  appeal  to  an  EPA 
determination  of  insufficiency  with  the 
EPA  General  Coimsel.  The  address  to 
mail  these  appeals,  which  is  noted  in 
this  section,  is  also  outdated,  since  EPA 


has  moved  to  a  new  location.  This 
amendment  reflects  that  change. 

All  forms  used  to  collect  information 
must  be  approved  and  renewed  every 
three  years  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  Each  approved  and 
renewed  substantiation  form  contains 
an  OMB  approval  expiration  date!  The 
form  also  contains  a  Paperwoii^ 
Reduction  Act  Notice,  which  provides  a 
paperwork  biuden  estimate  for 
completing  this  form  and  an  address  for 
submitting  comments  on  this  burden 
estimate  or  any  other  aspect  associated 
with  the  collection  of  this  information. 
The  OMB  approval  expiration  date,  the 
burden  estimate  and  the  address  to 
submit  comments  that  are  on  the 
substantiation  form  ciirrendy  published 
in  EPA's  regulation  at  40  CFR  350.27  are 
outdated.  Since  the  OMB  approval 
expiration  date  will  change  every  three 
years,  and  the  burden  estimate  and  the 
address  for  submitting  conunents  may 
change  from  time  to  time,  EPA  is 
revising  40  CFR  350.27  to  remove  the 
outdated  substantiation  form  and 
provide  references  for  obtaining  the 
most  current  substantiation  form. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment.  This 
action  only  corrects  addresses  for 
submitting  trade  secrecy  claims  and 
petitions  for  disclosures,  and  for 
appealing  determinatimis  of  insufficient 
trade  secrecy  claims.  These  corrections 
are  due  to  the  change  of  address  and 
location  of  contractor  handling  trade 
secrecy  claims  as  well  as  EPA  location. 
The  only  other  change  is  to  remove  an 
outdated  trade  secret  substantiation 
form.  This  action  does  not  change  any 
regidatory  burden  on  any  of  the 
facilities  subject  to  the  regulations  in  40 
CFR  part  350.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register  publication,  we  are 
publishing  a  separate  dociunent  that 
will  serve  as  the  proposal' to  amend  the 
trade  secret  regulations  to  remove  the 
incorrect  addresses  and  outdated 
substantiation  form.  This  rule  will  be 
effective  on  January  13,  2004  without 
further  notice  unless  we  receive  adverse 
comment  by  December  15,  2003.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  pubUc 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the    ' 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
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IV.  What  An  the  Reviiioiis? 

Und»  section  322(f)  of  EPCRA  and 
EPA's  regulation  at  40  C3PR  350.23,  EPA 
has  the  authmity  to  disclose  information 
to  authorized  representatives  of  the 
United  States.  Contractors  and 
subcontractors  who  are  hired  to  perform 
work  for  EPA  in  connection  with 
EPCRA  or  regulations  which  implement 
EPCRA  may  be  considered  authorized 
representatives  of  the  United  States. 
EPA  may  engage  contractors  to  assist 
with  the  handling  and  management  of 
information  submitted  undo^  EPCRA. 
The  EPA  contractor  that  handles  trade 
secret  claims  submitted  by  facilities  may 
change  as  the  contract  is  recompeted 
and  therefore  the  address  for  mailing  the 
claims  may  change.  The  Agency  is 
revising  §  350.16  to  provide  a  reference 
to  obtain  the  correct  address  to  mail 
trade  secrecy  claims  and  petitions  for 
disclosure  of  information  claimed  as 
trade  secret  instead  of  publishing  the 
address  in  the  regulation.  The  address 
that  appears  in  the  current  §  350.16  is 
for  a  contractor  that  is  no  longer 
authorized  to  handle  trade  secret  claims. 
Any  claims  or  petitions  mailed  to  that 
address  are  forwarded  to  a  new 
contractor  as  specified  in  the  October 
25.  2002  and  February  6,  2003  Federal 
Register  notices. 

The  EPA  addre^  in  §  350.17(a)  where 
a  submitter  may  file  an  appeal  to  an 
EPA  determination  with  the  EPA 
General  Counsel  under  §  350.11(a)(2)(i) 
or  (b)(2)(i)  is  not  correct.  EPA  has 
moved  to  a  new  location,  and  the 
amendment  to  this  section  reflects  that 
change. 

The  third  revision  in  the  rule  is  to 
remove  the  substantiation  form  from 
§  350.27.  Under  the  Paperwork 
Reduction  Act,  every  federal  agency 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  before 
information  can  be  collected  from  10  or 
more  members  of  the  public.  Since  the 
substantiation  form  is  used  to  collect 
iofonnation  from  facilities  submitting 
trade  secrecy  claims,  the  Agency  must 
prepare  and  submit  to  OMB  for  approval 
an  Information  Collection  Request  (ICR). 
The  substantiation  form  contains  the 
expiration  date  of  OMB's  approval.  It 
also  contains  the  burden  estimate  for 
completing  this  form  and  an  address  for 
submitting  comments  on  the  estimate  or 
any  other  aspect  associated  with 
collection  of  this  information.  OMB 
usually  approves  the  ICR  and  forms 
used  to  coUect  information  for  three 
years.  EPA  must  thai  seek  a  renewal  of 
the  ICR  and  forms  heiate  the  end  of  the 
three-year  period;  otherwise  authcmty 
fat  collection  of  the  information  expires. 
The  substantiation  form  that  is  currently 


printed  i  a  the  Code  of  Federal 
Regulati  >ns  shows  an  approval 
expiratic  n  date  of  OctobOT  31, 1990.  The 
ICR  and  the  substantiation  form  have 
been  renewed  several  times  since 
October  1990.  That  form  also  provides 
outdated  information  on  the  burden 
estimate]  Further,  because  EPA  has 
moved  t4  a  new  location,  the  address  on 
that  fomk  for  submitting  comments  is 
incorrec  .  Since  the  renewal  takes  place 
every  th  ee  years,  rather  than  amending 
the  regu  ations  to  reflect  the  new 
approval  expiration  date  and  any  other 
change  tt>  the  form  every  three  years,  the 
Agency  |s  removing  the  outdated  form 
from  the  Code  of  Federal  Regulations 
and  post  the  most  current  approved 
substantiation  form  on  the  EPA  Program 
offices'  Web  sites.  Chemical  Emergency 
Prepareqness  and  Prevention  Office), 
http://www.epa.gov/ceppo  and  Toxics 
Release  ^ventory  Program  Division, 
http://wWw.epa.gov/tri.  The  form  can 
also  be  obtained  by  contacting  National 
Service  Center  for  Environmental 
Publicat  ons  (NSCEP)  at  (800)  490-9198 
or  (513)  ^89-8190. 

Also, 
secrecy 
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mailing  address  for  trade 
( laims  as  required  in  the 
Instructi  >ns  for  completing  the  EPA 
Trade  Sc  cret  Substantiation  Form 
(§  350.2^)  is  also  outdated.  This 

identifies  the  Web  sites  that 
he  mailing  address  for 
trade  secrecy  claims. 
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provide 
submittihg  1 

V.  Statui  ory  and  Executive  Order 
Reviews 


Order  12866:  Regulatory 
and  Review 


Under  Executive  Order  12866,  (58  FR 
51735,  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is!  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (t)M6)  review  and  the 
requirenients  of  the  Executive  Order. 
The  Ord  sr  defines  "significant 
regulato]  y  action"  as  one  that  is  likely 
to  result'in  a  rule  that  may:  (1)  Have  an 
annual  eHect  on  the  economy  of  $100 
million  ar  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  econ  amy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  a '  State,  local,  or  tribal 
govemn  ents  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere!  with  an  action  taken  or 
plannedlby  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlem  mts,  grants,  user  fees,  or  loan 
program  s  or  the  rights  and  obligations  of 
recipien  s  thereof:  or  (4)  Raise  novel 
legal  or  >olicy  issues  arising  out  of  legal 
mandati  s,  the  President's  priorities,  or 


the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  detetmined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  This  action  only  corrects 
addresses  for  submitting  trade  secrecy 
claims  and  petitions  for  disclosures,  and 
for  appealing  detenninations  of 
insufficient  trade  secrecy  claims.  These 
corrections  are  due  to  the  change  of 
address  and  location  of  contractor 
handling  trade  secrecy  claims  as  well  as 
EPA  location.  The  only  other  change  is 
to  remove  an  outdated  trade  secret 
substantiatitm  form.  This  action  does 
not  change  any  regulatory  burden  on 
any  of  the  facilities  subject  to  the 
regulations  in  40  CFR  part  350. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  This 
action  is  only  amending  the  regulations 
to  provide  the  correct  address  to  mail 
trade  secrecy  claims  and  petitions  for 
disclosure,  and  any  appeals  to  EPA 
determinations  of  insufficient  trade 
secrecy  claims.  Also,  the  Agency  is 
removing  the  substantiation  form  from 
the  Code  of  Federal  Regulations  and 
post  the  current  form  on  the  program 
offices'  Web  sites.  However,  the  Office 
of  Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  40  CFR  part  350 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2050-0078.  EPA  ICR  number  1428.05.  A 
copy  of  the  OMB  approved  Information 
Collection  Request  (ICR)  may  be 
obtained  from  Susan  Abby,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agoicy  (2822T);  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460  or  by  calling  (202)  566-1672. 

Burdens  means  the  total  time,  effort, 
or  financial  resources  expended  by 
persons  to  generate,  maintain,  retain,  or 
disclose  or  provide  information  to  or  for 
a  Federal  ag«icy.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  foocessing  and 
maintaining  inframation,  and  disclosing 
imd  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othrawise 
disclose  the  information. 
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An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
resftond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  numbm.  The  OMB  control 
numbOTsfor  FPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act  (RFA). 
as  amoided  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq, 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaldttg  requirements  imder  the 
Administrative  Procedme  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  defined  by  the  Small  Business 
Administration  by  category  of  business 
using  North  American  Industrial 
Classification  System  (NAICS)  and 
codified  at  13  CFR  121.201;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on^mall  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regiilatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  smdl  entities  subject  to  the 
rule. 

After  considering  the  economic 
impacts  of  today's  action  on  small 
entities,  I  certify  that  this  rule  will  not 
have  any  economic  impact  on  small 
entities.  This  action  is  only  amending 
the  regulations  to  provide  the  correct 
address  to  mail  trade  secrecy  claims  and 
petitions  for  disclosiire,  and  any  appeals 
to  EPA  determinations  of  insufficient 


trade  secrecy  claims.  Also,  the  Agency 
is  removing  the  substantiation  farm 
from  the  code  of  faderal  regulations  and 
post  the  current  form  on  the  program 
oflSces'  Web  sites. 

D.  Unfunded  Mandates  Refonn  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Fedwal  agencies  to  assess  the  effects  of 
their  r^ulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generaUy  must  {nepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  goveminents  on  compliance  with 
the  r^ulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  action  is  only 
amending  the  regulations  to  provide  the 
correct  addresses  to  mail  trade  secrecy 
claims,  petitions  for  disclosures,  and 
any  appeals  to  EPA  determinations  of 
insufBcient  trade  secrecy  claims.  Also, 
the  Agency  is  removing  the 
substantiation  form  from  the  code  of 
federal  regulations  and  post  the  current 
form  on  the  program  ofBces'  Web  sites. 


E.  Executive  Order  13132:  Federalism 

Executive  Ord«  13132,  entitled 
"Fedoalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
in^lications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relaticmship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  nde  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  action  is 
only  amending  the  regulations  to 
provide  the  correct  address  to.  mail  trade 
secrecy  claims  and  petitions  for 
disclosure,  and  any  appeals  to  EPA 
determinations  of  insufficient  trade 
secrecy  claims.  Also,  the  Agency  is 
removing  the  substantiation  form  from 
the  code  of  federal  regulations  and  post 
the  current  form  on  the  program  offices' 
Web  sites.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consuhatioti 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  Novemb^  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  "This 
proposed  rule  is  only  amending  the 
regulations  to  provide  the  correct 
address  to  mail  trade  secrecy  claims  and 
petitions  for  disclosure,  and  any  appeals 
to  EPA  determinations  of  insufficient 
trade  secrecy  claims.  Also,  the  Agency 
is  proposing  to  remove  the 
substantiation  form  from  the  code  of 
federal  regulations  and  post  the  current 
form  on  the  program  offices'  Web  sites. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
tribal  officials. 


64724         Federal  RagirtBr/Vol.  68,  No.  2  SO /Friday,  November  14,  2003 /Rules  and  Regulations 


G' Executive  Order  13045:  Protection  of 
Children  From  EnvironmentaJ  Health  6- 
Safety  Risks 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  PR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  12866, 
and  (2)  concerns  an  environmental  ~ 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  action  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866  and  (b)  this  action  does  not 
involve  any  environmental  health  or 
safety  risks,  therefore  does  not  have  a 
disproportionate  effect  on  children. 

In  today's  action,  the  Agency  is  only 
amending  certain  parts  of  the 
regulations  in  40  CFR  part  350  to 
remove  an  outdated  substantiation  form 
and  correct  the  addresses  to  where  the 
trade  secrecy  claims,  petitions  for 
disclosure,  and  appeals  to 
determinations  of  insufficient  trade 
secrecy  claims  can  be  mailed. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National" 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  coiuensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
iiy  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 


not  to  ube  available  and  applicable 
volunta  ry  consensus  standards. 

This  1  ulemaking  does  not  involve 
technio  J  standards.  Therefore,  EPA  is 
not  con  lidering  the  use  of  any  voluntary 
consena  us  standards. 

/.  Congi  sssional  Review  Act 

The  C  ongressional  Review  Act,  5 
U.S.C.  fl  01  et  seq.,  as  added  by  the  Small 
Busines  >  Regulatory  Enforcement 
Faimes4  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  ihe  rule,  to  each  House  of  the 
Congresk  and  to  the  Comptroller  General 
of  the  Ufaited  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S., House  of  Representatives,  and 
the  ConntroUer  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  tkke  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  December  15,  2003 
unless  3'A  receives  adverse  comments 
by  December  15,  2003.  If  we  receive 
such  comment,  EPA  will  publish  a 
timely  Withdrawal  in  the  Federal 
Registerj  informing  the  public  that  the 
rule  will  not  take  effect. 

List  of  S  ibiects  in  40  CFR  Part  350 

Envin  nmental  protection.  Chemicals, 
Confide]  itial  business  information, 
Hazardo  is  substances, 
Intergov  jrnmental  relations,  Reporting 
and  reco  rdkeeping  requirements.  _ 

Dated: :  November  3,  2003. 
Maiiamu  L.  Horinko, 
Acting  At  ministrator. 

■  For  the  reasons  set  out  in  the  preamble, 
title  40.  <:hapter  I  of  the  Code  of  Federal 
Regulatitms  is  amended  as  follows: 

part: 

FOR  El 
COMMl 
INFORI 
DISCLC 
PROFE 


-TRADE  SECRECY  CLAIMS 
AGENCY  PLANNING  AND 
dlTY  RIGHT-TO-KNOW 
^nON:  AND  TRADE  SECRET 
^URES  TO  HEALTH 
UONALS 


■  1 .  The  authority  citation  for  peirt  350 
continuos  to  read  as  follows: 

Authoijty:  42  U.S.C.  11042, 11043,  and 
11048  Pul.  L.  99-499,  100  Stat.  1747. 

■  2.  Sect  on  350.16  is  revised  to  read  as 
follows: 

§350.16    Address  to  send  trade  secrecy 
claims  up  petitions  requesting  disclosure. 

The  address  and  location  to  send  all 
claims  ol  trade  secrecy  under  sections 
303(d)(2^— ^'^""^ -   - 


of  Title  ni  and  all  public  petitions 


and  (d)(3).  311,  312,  and  313. 


requesting  disclosure  of  chemical 
identities  claimed  as  trade  secret  are 
posted  on  the  following  EPA  Program 
Web  sites,  http://www.epa.gov/ceppo 
and  http://www.epa.gov/tri.  Any 
subsequent  changes  to  the  address  and 
location  will  be  annoimced  in  Federal 
Register  Notices  as  these  changes  occur. 
Also,  the  changes  will  be  posted  on 
these  Web  sites.  Submitters  may  also 
contact  the  Emergency  Planning  and 
Community  Right-to-Know  Hotline  at 
(800)  424-9346  or  (703)  412-9810,  TDD 
(800)  553-7672,  http://www.epa.gov/ 
epaoswer/hotiine/  to  obtain  this 
information. 

■  3.  Section  350.17  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 


§350.17 

(a)  Procedure  for  filing  appeal.  A 
submitter  may  appeal  an  EPA 
determination  under  §  350.11(a)(2)(i)  or 
(b)(2)(i),  by  filing  an  appeal  with  the 
General  Counsel.  The  appeal  shall  be 
addressed  to:  The  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  Mailcode  2310A,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 


■  4.  Section  350.27  is  amended  by 
revising  paragraph  (a)  and  in  paragraph 
(b)  imder  the  heading  "Where  to  Send 
the  Trade  Secrecy  Claim"  to  read  as 
follows: 

§  350.27    SufaelentleHon  fbrm  to 
accompany  cleinw  of  trade  secrecy, 
instructions  to  substsntiation  form. 

(a)  The  substantiation  form  to 
accompany  claims  of  trade  secrecy  must 
be  completed  and  submitted  as  required 
in  §  350.7(a).  The  form  is  posted  on  the 
Chemical  Emergency  Preparedness  and 
Prevention  Office  Web  site,  http:// 
www.epa.gov/ceppo  and  the  Toxics 
Release  Inventory  Program  Division 
Web  site,  http://www.epa.gov/tri. 
Submitters  may  also  contact  the 
National  Service  Center  for 
Environmental  Publications  (NSCEP)  at 
(800) 490-9198  or  (513) 489-8190  to 
obtain  the  form. 

(b)*  *  * 

Where  To  Send  the  Trade  Secrecy 
Claim 

The  address  to  send  all  trade  secrecy 
claims  is  posted  on  the  following  EPA 
Program  Web  sites,  http://www.epa.gov/ 
ceppo  and  http://www.epa.gov/tri.  This 
information  can  also  be  obtained  by 
contacting  the  Emergency  Planning  and 
Commimity  Right-to-Know  Hotline  at 
(800)  424-9346  or  (703)  412-9810,  TDD 
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(800)  553-7672,  http://www.epa.gov/ 
epaoswer/hotline/. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  350 
[SRJND-1988-0002;  FRL-7584-9] 
RIN2050-AF10 

Trade  Secrecy  Claims  for  Emergency 
Planning  and  Community  Right-to- 
Know  Information;  and  Trade  Secret 
Diackwures  to  Health  Professionals; 
Amendment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Pioposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  action  to  amend 
the  trade  secret  regulations  to  remove 
the  incorrect  addresses  in  the 
regulations  for  mailing  trade  secrecy 
claims,  petitions  for  disclosures,  and 
any  appeals  to  EPA  determinations  of 
insufficient  trade  secrecy  claims.  This 
proposed  rule  also  amends  the 
regulations  to  remove  the  outdated 
substantiation  form  for  trade  secrecy 
claims  from  the  Code  of  Federal 
Regulations.  The  most  ctirrent 
substantiation  form  and  the  correct 
addresses  to  mail  the  trade  secret 
clauns,  petitions  and  appeals  will  be 
posted  on  EPA  program  Web  sites. 
DATES:  Comments,  identified  by  the 
docket  control  number  SFTJND-1988- 
0002  must  be  submitted  by  December 
15.  2003. 

ADDRESSES:  Conunents  may  be 
submitted  by  mail.  Comments  may  also 
be  submitted  electronically,  by 
&csimile,  or  through  hand  delivery/ 
courier.  Send  two  copies  of  your 
comments  tor  U.S.  Environmental 
Protection  Agency,  EPA  Docket  Center 
(EPA/DC).  Superfund  Docket,  Mailcode 
5305T,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC,  20460,  Attention 
Docket  ID  No.  SFUND-1 988-0002. 
Follow  the  detailed  instructions  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the 
Emergency  Planning  and  Commimity 
Right-to-Know  Hotline  at  (800)  424- 
9346  or  (703)  412-9810,  TDD  (800)  553- 
7672,  http://www.epa.gov/epaoswer/ 
hotline/.  For  questions  on  the 
applicability  of  provisions  contained  in 
40  CFR  part  350  or  on  the  contents  of 
this  document.  <:ontact:  Sicy  Jacob, 
Chemical  Emergency  Preparedness  and 
Prevmtion  Office,  (5104A), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washhigton,  DC  20460,  Telephone: 


202-564*^019;  Fax:  202-564-8233;  e- 
mail:  jacpb.sicy@epa.gov. 
SUPPL£MI  INTARY  INFORMATION: 

I.  Generi  1  Information 

In  the  ^Rules  and  Regulations" 
section  of  today's  Federal  Register,  EPA 
is  issuing  these  revisions  as  a  direct 
final  rula  without  prior  proposal 
because  we  view  this  as  a 
noncontipversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  rule. 
If  we  reciive  no  adverse  comment,  we 
will  not  mke  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comment ,  we  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  We 
will  addr  sss  all  public  comments  in  a 
subseque  it  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  c<  munent  period  on  this  action. 
Any  part  es  interested  in  commenting 
must  do  j  o  at  this  time. 

This  d(  cument  concerns  Trade 
Secrecy  ulaims  for  Emergency  Planning 
and  Community  Right-to-Know 
Informati  an  and  Trade  Secret 
Disclosu]  Bs  to  Health  Professionals.  For 
detailed  i  iiformation,  please  see  the 
informati  an  provided  in  the  direct  final 
action  thj  t  is  located  in  the  "Rules  and 
Regulatic  as"  section  of  this  Federal 
Register  j  lublication. 

A.  AffecU  d  Entities 

Entities  that  may  be  affected  by  this 
action  art  those  facilities  subject  to 
sections  •  03(d)(2)  and  (d)(3),  311,  312 
and  313  c  f  the  Emergency  Planning  and 
Commun  ty  Right-to-Know  Act, 
specificaly,  those  that  wish  to  file  trade 
secrecy  claims  for  chemical  identity  in 
the  reports  submitted  under  these 
sections. 

B.  How  cLn  I  Get  Copies  of  This 
Documeiif  and  Other  Related 
Informatibn? 

1.  Doclht.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Dofcket  ID  No.  SFUND-1988- 
0002.  Yo»  may  also  obtain  information 
related  to  the  final  rule  published  on 
July  29, 1  )88  (53  FR  28772)  under 
Docket  IE  No.  300-PQ-TS.  The  official 
public  do  Jcet  consists  of  the  documents 
specifical  y  referenced  in  this  action, 
any  publi :  comments  received,  and 
other  info  rmation  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  publi(  I  docket  does  not  include 
ConfidenI  ial  Business  Information  (CBI) 
or  other  ii  iformation  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  he  collection  of  materials  that 
is  availab  e  for  public  viewing  at  the 
Superfun  I  Docket  in  the  EPA  Docket 


Center  (EPA/DC),  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
fi-om  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the  Superfund 
Docket  is  (202)  566-0276. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  nimiber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  elaimed  as  CBI  and  other 
information  whose  disclosure's 
restricted  by  statute,  which  is  not 
included  in  the  ofBcial  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  stiU 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is  ^ 
that  public  comments,  whether  "^ 

submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  i$ 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
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copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comn^ent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubhc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's         ^ 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Pockets  online  or  see  67  FR  38102,  May 
31,  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensiue 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conmient 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 


and  made  available  in  EPA's  electronic 
pubhc  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

J.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  th^  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
SFUND-1988-0002.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  imless  you  provide  it  in  the 
body  of  your  comment. 

ij.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
SUPERFUND.docket@epa.gov, 
Attention  Docket  ID  No.  SFUND-1988- 
0002.  In  contrast  to  EPA's  electronic 
public  docket,  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  diKctly  to 
the  Docket  without  going  through  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
conmient  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

ijj.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  two  copies  of  your 
comments  to:  U.S.  Environmental 
Protection  Agency,  EPA  Docket  Center 
(EPA/DC),  Superfund  Docket,  Mailcode 
5305T,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC,  20460,  Attention 
Docket  ID  No.  SFUND-1988-0002. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Superfund 
Docket,  EPA  Docket  Center,  1301 
Constitution  Avenue,  NW.,  EPA  West 
Building,  Room  B-102,  Washington,  DC 


20004,  Attention  Docket  ID  No. 
SFUND-1988-0002.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  I.B. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-0224,  Attention  Docket  ID. 
No.  SFUND-1988-0002. 

D.  How  Should  I  Submit  CBI  to  the 
Agency?. 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  Dorothy  McManus, 
Mailcode  5104A,  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460.  You  may  claim  information 
that  you  submit  to  EPA  as  CBI  by 
marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.     ^ 

In  addition  to  one  complete  version  of 
the  conmient  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

List  of  Subjects  in  40  CFR  Part  350 

Environmental  protection,  Chemicals, 
Confidential  business  information, 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  3,  2003. 
Marianne  L.  Horinko, 

Acting  Administrator. 

IFR  Doc.  03-28420  Filed  11-13-03;  8:45  am] 
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OEPARTIIENT  OF  TRAIISPORTATK>N 
Fedenri  AvMlon  Adminlstretion 

14  CFR  Parts  1, 21. 25, 33. 121, 135 

(Doetal  fto.  FAA-200e-«717:  Nodoe  Na  OS- 
Ill 

RMSiaO-AIOS 

ExiMtdad  Oparattona  (ETOPS)  of  MulH- 


'  AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  nilemaking 
(NPRM). 


fflWMAnY:  The  FAA  proposes  to  issue 
r^ulations  governing  the  design, 
maintenance,  and  operation  of  airplanes 
and  engines  for  flights  that  go  beyond 
certain  distances  from  an  adequate 
airport.  This  proposal  would  extend 
some  requirements  that  pceviously 
applied  only  to  two-engine  airplanes  to 
airplanes  ^th  more  than  two-engines. 
The  proposed  rule  implements  existing 
policy,  industry  best  practices  and 
recommendations,  and  international 
standards  to  ensure  that  long-range 
flights  will  operate  safely. 
DATES:  Send  your  comments  on  or 
before  January  13, 2004. 
ADDRESSES:  You  may  submit  comments 
to  DOT  DMS  Docket  Number  FAA- 
2002-6717  by  any  of  the  following 
methods: 

•  Web  Site:  http://dmsJdot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:1-202-493-2251. 

•  Mail:  Docket  Management  Facility, 
U.S.  D^artment  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington.  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments.    ' 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  R^ulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov.  including  any 


personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulat  »ry  Notices. 

Doch  t:  For  access  to  the  docket  to 
read  ba(  kground  documents  or 
commei  its  received,  go  to  http:// 
dms.doi  .gov  at  any  time  or  to  Room  PL- 
401  on  ibe  plaza  level  of  the  Nassif 
Buildini,  400  Seventh  Street,  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  nolidays. 

FOR  FURTHER  mFORMATION  CONTACT:  Eric 
vanOpslal,  Flight  Standards  Service.  Air 
Transpa  rtation  Division,  AFS-200, 
Federal  \viation  Administration,  800 
Indepen  ience  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-373H;  facsimile  (202)  267-5229. 

ARY  INFORMATION:  Comments 
Invited.  Whe  FAA  invites  interested 
persons  to  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments,  data,  or  views.  We  also 
invite  comments  relating  to  the 
economic,  environmental,  energy,  or 
federali^  impact  that  might  residt  bom 
adopting  the  proposals  in  this 
docimieat.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal  explain  the  reason  fiw  any 
recommi  inded  change,  and  include 
supporti  dg  data.  We  ask  that  you  send 
us  two  Q  >pies  of  written  comments. 

We  wll  file  in  the  docket  all 
commei^s  we  receive,  as  well  as  a 
report  si|mmarizing  each  substantive 
public  contact  with  FAA  personnel 
concemkig  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  qate.  If  you  wish  to  review  the 
docket  i^  person,  go  to  the  address  in 
the  AODIIESSES  section  of  this  preamble 
between JQ  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 


section. 
Before  acting  on  this  proposal,  we 


will  CO 
on  or  be 
commeni 
filed  lat 
without 
may  ch 
commeni 


lider  i 


all  comments  we  receive 
•re  the  closing  date  for 
We  will  consider  comments 
it  is  possible  to  do  so 
icurring  expense  or  delay.  We 
;e  this  proposal  in  light  of  the 
we  receive. 
If  you  >vant  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal  include  with  your  comments 
a  pre-ad(  ressed,  stamped  postcard  on 
which  th  s  docket  number  appears.  We 
will  Stan  p  the  date  on  the  postcard  and 
mail  it  to  you. 

Regulato  ry  Notices 

Privac  '  Act:  Anyone  is  able  to  search 
the  electfonic  form  of  all  comments 


recmved  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Ragiater 
published  on  April  11,  2000  (Volmne 
65,  Numbw  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Availability  of  Rokmakiiig  Documents 

You  can  get  an  electronic  copy  using 
the  hitemet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  {http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  sunmiary  information  for  the 
Docket  you  selected,  click  on  the 
docimient  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/npnn.htm  or  the  Federal 
Kegister's  Web  page  at  http:// 
www.acces8.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Adniinistration.  Office  of  Rulemaking. 
ARM-1,  800  Independence  Avenue 
SW..  Washington,  DC  20591,  orby 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  nimiber  of  this 
rulemaking. 

Background 

The  Federal  Aviation  Administration 
(FAA)  has  long-standing  regulations  that 
restrict  the  operations  of  two-engine  air 
carrier  airplanes  operated  under  part 
121,  Tide  14  of  the  Code  of  Federal 
Regulations  (14  CFR).  Under  current 
regulations  these  airplanes  may  not  be 
operated  on  routes  that  lie  more  than 
sixty  minutes  from  an  airport  imless 
authorized  by  the  Administrator.  The 
premise  for  these  restrictions  was  that 
two-engine  airplanes  were  less  safe  than 
three  and  four  engine  airplanes 
particidarly  over  very  long  distances. 

History  of  ETOPS 

In  the  1980s,  a  new  generation  of  very 
reliable,  two  engine  airplanes  came  into 
service  and  changed  the  underlying 
premise  that  restricted  the  operations  of 
these  airplanes.  The  airline  industry 
sought  to  take  advantage  of  the 
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improvements  in  reliability,  range,  and 
payload  capabilities  tbat  these  new 
airplanes  offered.  Beginning  in  1985,  the 
FAA  alloived  air  carriers  to  operate 
CCTtain  twin-engine  airplanes  on  routes 
that  included  points  more  than  sixty- 
minutes  from  an  adequate  airport  under 
a  formal  pn^ram  knoMm  as  Extended 
Range  Opoation  with  Two  Engine 
Airplanes  {"ETOPS").  The  regulatory 
basis  of  ETOPS  was  die  deviation 
authority  contained  in  14  CFR  section 
121.161.  With  the  cooperation  of  the 
airlines,  manufacturers,  and  othOT 
interested  groups,  the  FAA  carefully 
controlled  and  monitored  this  new  type 
of  flight  operation. 

Historical  Doctunents 

Advisory  Circulars  120-42  and  120-42A 

In  support  of  ETOPS,  the  FAA  issued 
two  Advisory  Circulars  (AC)  120-^2  and 
12Q-42A  in  1985  and  1988  respectively. 
These  two  AC  documents  have  been  the 
basis  for  type  design  and  operational 
practices  for  ETOPS  to  date.  Initially, 
the  FAA  set  a  maximum  approval  of  120 
minutes  from  an  airport  for  ETOPS. 
During  the  nascent  stage  of  ETOPS,  air 
carriers  gained  significant  service 
experience;  the  safety  and  efficiency  of 
ETOPS  became  apparent.  In  1988,  die 
FAA  increased  that  approval  to  180 
minutes  based  on  demonstrated  safety 
record  of  these  opoations. 

Deviation  Authority  From  §  121.161 
Prior  to  ETOPS 

Since  the  1970s,  the  FAA  has 
authorized  two-engine  operations  on 
routes  up  to  75  minutes  away  from  an 
airport  exclusively  in  the  Caribbean. 
These  were  not  considered  ETOPS 
flights.  These  flights  were  approved  by 
the  FAA  as  deviations  under  section 
121.161,  but  wwe  authorized  before  a 
formal  ETOPS  program  was  developed. 
These  deviations  were  approved  after  a 
safety  evaluation  of  the  areas  of 
operation,  the  airplanes,  and  the 
operators  conducting  them. 

207  Minute  ETOPS 

In  March  1999,  the  Air  Transport 
Association  (ATA)  asked  the  FAA  to 
■  extend  the  180-minute  ETOPS 
authorization  an  additional  fifteen 
percent  to  207-minutes.  The  FAA 
published  the  ATA  letter  and  asked  for 
comments  (64  FR  22667.  April  27, 
1999).  SevOTal  commenters  suggested 
that  die  FAA  shoidd  formalize  ETOPS 
in  the  regulations  rather  than  continuing 
to  rely  on  the  deviation  authority  in 
section  121.161  and  advisory  materials. 
In  January  2000,  the  FAA  approved  207 
minute  ETOPS  and  stated  its  intent  to 
task  an  Aviation  Rtdemaldng  Advisory 


Committee  (ARAC)  Working  Group  to 
study  the  issues  and  to  recommoid 
regulations  for  ETOPS  (65  FR  3522, 
January  21,  2000).  In  tltis  same  notice, 
the  FAA  solicited  comments  from  the 
public  on  its  decision  to  approve  207 
minute  ETOPS. 

Polar  Operations  Letter 

The  increasing  use  of  Polar  flights, 
while  creating  economic  benefits,  has 
brought  new  challenges  to  extended 
operations  such  as  climactic  extremes. 
Yhie  to  these  new  challenges  and  to  the 
increasing  similarity  among  all  long- 
range  op«ations,  experience  began  to 
show  that  ETOPS  requirements  and 
processes  are  generally  applicable  to  all 
long-range  operations  including  those 
by  three  and  four  engine  airplanes  and 
would  improve  their  safsfty. 

Harmonization  With  International 
Standards 

Related  International  Activity 

Two  related  activities  should  be 
noted.  First,  the  Joint  Aviation 
Authorities  (JAA)  of  European  nations 
has  chartered  a  working  group  that  is 
also  developing  standards  and  guidance 
material  for  extended  operations.  In 
ongoing  efforts  of  both  die  FAA  and  JAA 
to  coordinate  regulatory  requirements, 
one  of  the  ARAC  ETOPS  Working  Group 
tasks  was  to  "harmonize  *  *  * 
standardized  requirements  across 
national  boundaries  and  regulatory 
bodies."  Toward  that  end,  there  are 
representatives  who  are  members  of 
both  the  ARAC  ETOPS  Working  Group 
and  the  JAA  Working  Group.  Also,  the 
two  groups  met  together  twice  in  Europe 
to  facilitate  joint  action  and 
harmonization.  Second,  the 
International  Civil  Aviation 
Organization  (ICAO)  Air  Navigation 
Commission  (ANC)  Operations  Panel 
has  decided  to  develop  standards  and 
recommended  practices  (SARPS)  for 
extended  range  operations.  In  May  of 
2001,  the  ARAC  ETOPS  Workii^  Group 
held  one  of  its  meetings  in  Montreal, 
Quebec,  Canada  (ICAO's  headquarters 
city)  for  the  piupose  of  briefing 
members  of  the  ANC  and  ICAO  Air 
Navigation  Bureau  staff. 

ARAC  ETOPS  Woiidng  Group  Task 
Statement 

The  FAA  established  the  ARAC 
ETOPS  Working  Group  through  a  notice 
in  the  Federal  Register  at  65  FR  37447, 
dated  June  14,  2000.  It  was  given  the 
foUowing  tasks: 

1.  Review  the  existing  policy  and 
requirranents  found  in  Advisory 
Circular  (AC)  120-42A,  applicable 
ETOPS  special  conditions,  and  policy 


memorandums  and  notices,  fat 
OOTtification  and  operational  regulations 
and  guidance  material  for  ETOPS 
approvals  up  to  180  minutes. 

2.  Develop  comprehensive  ETCNPS 
airworthiness  standards  for  14  CFR     ^ 
parts  25,  33. 121,  and  135,  as 
appropriate,  to  codify  the  existing 
policies  and  practices. 

3.  Develop  ETCH'S  requirements  for 
operations  in  excess  of  180  minirtpy  up 
to  whatever  extent  that  may  be  justified. 
Develop  those  requirements  such  that 
incremental  approvals  up  to  a  imnrimum 
may  be  approved. 

4.  Develop  standardized  requirements 
for  extended  range  operations  fior  all 
airplanes,  regardless  of  the  number  of 
engines,  including  all  turbojet  and 
turbopropeller  commercial  twin-engine 
airplanes  (business  jets),  excluding 
reciprocating  engine  powered 
commwcial  airplanes.  This  effort  should 
establish  criteria  for  diversion  times  up 
to  180  minutes  that  is  consistent  with 
existing  ETOPS  policy  and  procedures. 
It  shoidd  also  develop  criteria  for 
division  times  beyond  180  minutes 
that  is  consistent  with  the  ETOPS 
criteria  developed  by  the  Working 
Group. 

5.  Develop  additional  guidance  and/or 
advisory  material  as  the  ARAC  finds 
appropriate. 

6.  Harmonize  such  standardized 
requirements  across  national  boimdaries 
and  regulatory  bodies. 

7.  Any  proposal  to  increase  the  safety 
requirements  for  existing  ETOPS 
approvals  up  to  207  minutes  must 
contain  data  defining  the  unsafe 
conditions  that  woidd  warrant  the  safety 
requirements. 

8.  The  Working  Group  will  provide 
briefings  to  the  Transport  Airplane  and 
Engine  Issues  group. 

9.  The  recommendations  should 
consider  the  comments  received  as  a 
result  of  the  April  27, 1999  and  January 
21,  2000  Fedml  Remoter  notices. 

10.  Within  one  year  of  publication  of 
the  ARAC  task  in  the  Federal  Register. 
snbmit  recommendations  to  the  FAA  in 
the  fomi  of  a  proposed  rule. 

Formation  and  Membership  of  the 
ETOPS  Working  Group 

Formation 

Following  the  formal  tasking  notice  in 
the  Federal  Register,  the  ARAC 
organized  an  ETOPS  Working  Group. 

Membership 

The  ETOPS  Working  (koup  consisted 
of  over  50  representatives  of  U.S.  and 
foreign  airlines,  aircraft  and  engine 
manufecturers,  pilots'  unions,  industry 
groups,  air  disaster  support  groups,  and 
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representatives  from  the  Joint  Aviation 
Authority  (JAA),  International  Civil 
Aviation  O^anization  (ICAO)  and  the 
FAA. 

In  accordance  with  the  task  statement 
and  the  Working  Group's  work  plan 
approved  by  the  ARAC  Air  Carrier 
Operations  Issues  Group  on  August  15, 
2000,  the  Working  Group  reviewed   , 
existing  ETOPS  dociunents  and 
developed  a  risk  assessment  method  for 
ETOPS  and  other  long-range  flights.  The 
risk  assessment  method  is  comprised  of 
three  parts:  a  loss  of  thrust  model;  a 
.  system  safety  analysis  using  the  FAR/ 
JAR  25.1309  process:  and  an  operational 
assessment  assuring  that  pertinent 
operationed  considerations  are  taken 
into  account. 

On  the  basis  of  the  risk  model  and 
their  review  of  long-range  operations, 
the  Working  Group  used  the  following 
general  concepts  as  the  basis  for 
proposed  regulations  and  advisory 
material. 

•  Special  considerations  must  be 
given  for  extended  range  flights  to 
prevent  the  need  for  a  diversion  and  to 
protect  the  airplane  and  passengers 
during  the  diversion  when  it  cannot  4>e 
prevented; 

•  Airplanes  must  be  designed  and 
built  for  the  intended  mission. 

•  Airplanes  must  be  designed, 
manufactured,  and  maintained  at  a  level 
that  ensiues  the  original  reliability 
throu^out  the  life  of  the  airplane. 

•  When  engine  reliability  reaches  a 
certain  level,  as  measured  by^e  In 
Flight  Shut  Down  (IFSD)  rate 
(IFSD=0.01/1,000  hours),  the  risk  of 
independent  failures  leading  to  loss  of 
all  thrust  is  not  significant  enough  to 
require  limiting  the  allowed  time  from 
an  airport  and  other  limiting  factors 
come  into  play. 

•  For  part  121  air  carrier  operations, 
ETOPS  should  be  defined  as  flights 
more  than  60  minutes  from  an  adequate 
airport  for  two-engine  airplanes  and 
more  than  180  minutes  fixim  an    • 
adequate  airport  for  air  carrier  airplanes 
with  more  than  two  engines.  For  part 
135  operations  ETOPS  should  be 
defined  as  flints  more  than  180 
minutes  frt)m  an  adequate  airport 

•  Because  of  extreme  climactic 
conditions  certain  ETOPS  requirements 
should  be  applied  to  Polar  operations 
even  if  those  operations  would  not 
otherwise  be  considered  ETOPS 

•  Part  135  operations  have  unique 
considerations 

Improvements  in  airplane  engine  and 
system  reliability  have  reached  a  point 
that  they  may  no  longer  be  the 
constraining  factor  on  the  long-range 
flight  operations.  The  Working  Group 
found,  however,  and  the  FAA  agrees. 
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that  it  w(  luld  be  prudent  for  two-engine 
airplanet  to  remain  within  180  minutes 
of  an  ade  quate  airport  whenever 
possible.  There  is  a  positive  correlation 
between  risk  and  diversion  length.  Thus 
the  FAA  believes  that  diversion  lengths 
should  be  kept  to  a  minimum. 

ARAC  ETOPS  Working  Group  Concept 
General  Observations 

As  alrmdy  noted,  the  worldng  group 
acknowledged  that  the  reliability  of 
aircraft  engines  and  systems  has 
improve<  to  the  point  that  it  may  not  be 
limiting  I  3  the  operation.  The  Working 
Group  r©  lommended  that  two-engine 
airplanes  should  be  approved  in  many 
case's  for  180  minutes  ETOPS  and 
ETOPS  b  syond  180  minutes  may  be 
approprii  te  in  some  situations.  The 
Working  jroup  recommended  that 
airplanes  with  more  than  two  engines 
should  be  approved  for  ETOPS  beyond 
180  minutes  in  many  cases.  Even 
though  engine  reliability  has 
significaqtly  improved,  diversions  are 
sometimes  necessary  for  reasons  that  are 
unrelated  to  the  number  of  engines  on 
an  aircraft  and  their  reliability,  such  as 
passengei  illness  or  other  occurrences. 

Regarding  extended  range  operations 
by  jet-powered  airplanes  under  part  135, 
FAA  policy  for  many  years  has 
permitted  such  flights  up  to  180 
minutes  ttom  an  airport,  without 
additional  ETOPS-like  requirements. 
Operational  experience  has  validated 
that  policy,  and  the  Working  Group 
proposal  continues  existing  policy  and 
provides  for  flights  with  longer 
diversionltimes  with  appropriate 
additional  requirements. 

Regardmg  extended  range  operations 
by  air  carrier  airplanes  wiUi  more  than 
two  engines,  those  flights  have  been 
conducted  without  any  ETOPS-like 
requirements  since  the  air  carrier  jet  era 
began.  Thte  Working  Group^s  proposals 
would  enlure  the  continued  safety  of 
those  fliglts  by  adding  requirements  in 
areas  that 'are  not  dependent  upon  the 
number  of  engines  on  the  airplane,  such 
as  cargo  Ae  protection  duration. 

The  ETOPS  Working  Group  has 
proposed  Regulations  and  guidance 
material  i|i  three  specific  areas:  Type 
Design  (parts  25  and  33);  part  121 
Operation  s;  and  part  135  Operations. 

General  I  iscussion  of  the  Proposal 

FAA  Appi  XMch  to  the  ARAC 
Recomme  idations 

In  deve  oping  this  proposal  the  FAA 
has  accep  ed  ARAC  recommendations 
without  cjiange  where  possible.  The 
FAA  made  changes  for  clarity,  to  correct 
for  incomplete  ARAC  recommendations, 
to  ensure  hat  requirements  are  legally 


sufficient,  and  to  make  improvements  in 
style  of  presentation.  The  FAA  provides 
explanation  in  this  notice  for  any 
substantial  difiiarences  with  the  ARAC 
recommendation. 

General  Issues 

Terminology— Extended  Operations 
(ETOPS) 

This-pmposal  has  two  primary 
objectives:  (1)  To  create  new  regulations 
and  amend  existing  regulations  for  the 
design,  maintenance,  and  operation  of 
aircraft  used  in  ETOPS;  thus  far  ETOPS 
has  been  allowed  by  the  FAA's 
discretionary  authority  and  supported 
by  an  Advisory  Circxilar  and;  (2)  To 
apply  the  lessons  learned  from  ETOPS 
to  all  airplanes  that  are  operated  in 
Extended  Operations  (ETOPS) 
regardless  of  the  number  of  engines.  The 
acronym  ETOPS  would  apply  to  all 
airplanes  in  Extended  Operations  and 
not  just  twin-engine  airplanes.  These 
rules  would  apply  equally  to  airplanes 
operating  over  oceanic  areas  or  routes 
entirely  over  land. 

Risk  Model 

Item  3  of  the  ARAC  tasking  was  to 
"develop  ETOPS  requirements  for 
operations  in  excess  of  180  minutes  up 
to  whatever  extent  that  may  be 
justified."  At  the  early  ARAC  ETOPS 
Working  Group  meetings,  the  FAA 
presented  a  new  risk  model  for 
assessing  risk  on  an  ETOPS  flight.  The 
new  approach  for  assessing  the  overall 
risk  of  critical  thrust  loss  on  an  ETOPS 
flight  considers  such  fectors  as  the 
length  of  the  flight  and  engine  reliability 
in  addition  to  the  more  traditional 
maximum  diversion  time. 

The  ARAC  ETOPS  Working  Group 
adopted  the  FAA's  proposed  risk  model 
and  further  developed  it  to  apply  it  to 
three  and  four  engine  airplanes.  It  did 
this  by  including  the  corresponding 
engine  faifure  rate  that  would  be 
required  to  achieve  an  eqmvalent  risk  of 
critical  thrust  loss  due  to  independent 
failures  on  three  and  fbiu  engine 
airplanes.  We  will  now  summarize  the 
risk  model  used  in  the  development  of 
this  proposed  rule. 

The  basic  premise  that  the  FAA  used 
in  developing  its  risk  model  is  that 
ETOPS  service  experience  is  excellent 
and  that  any  changes  to  allow  further 
expansion  of  ETOPS  need  to  preserve 
this  record.  With  this  premise  in  mind, 
the  basic  objective  is  to  define  a  risk 
model  that  would  allow  an  expansion  of 
two  engine  airplane  operations  to  use 
the  same  routes  as  three  and  four  engine 
airplanes  with  no  substantial  change  in 
the  overall  risk. 
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Currently,  we  manage  dual  engine 
shut  down  risk  on  two  engine  airplanes 
by  limiting  the  maximiun  allowaUe 
*  diversion  distance  and  requiring  a  low 
engine  in-flight  shutdown  rate.  This  is 
a  one-dimensional  risk  model  in  that 
with  a  constant  in-flight  shutdown  rate, 
the  existing  ETOPS  requirements  and 
policy  consider  only  the  TnavimiiTn 
distance  that  an  operator  may  plan  a 
route  from  an  enroute  diversion  airport. 
It  assumes  that  there  is  a  constant  risk 
during  the  course  of  a  flight  with  no 
consideration  of  how  the  actual 
diversion  times  vary  along  the  track  as 
different  alternate  airports  come  into 
and  out  of  range  of  the  airplane.  This 
approach  also  does  not  consider  the 
increase  in  overall  risk  that  is  created  by 
increasing  an  airplane's  range,  and  thus 
time  aloft,  by  adding  fuel.  Further,  this 
model  provides  no  means  to  assess  the 
effect  on  overall  risk  with  changes  with 
engine  failure  rates.  Actual  ETOPS 
involve  continuously  changing 
distances  to  alternates.  Current  ETOPS 
limits  on  maximum  diversion  time  don't 
represent  real  world  risk  because 
diversions  can  occur  anywhere  along 
the  track,  not  just  at  the  maximum 
point.  The  new  ETOPS  risk  model 
adopted  for  the  development  of  this  new 
proposed  rule  is  based  on  the 
introduction  of  a  "two  dimensional" 
model  to  replace  the  "one  dimensional" 
maximum  diversion  time/distance 
model  currently  in  use. 

The  new  ETOPS  Exposiue  Index  is  a 
simplified  form  of  several  risk  equations 
that  have  been  developed  over  the  past 
forty  years.  All  share  similar 
characteristics.  The  ARAC  ETOPS 
Working  Group  compared  several 
different  mathematical  representations 
for  allowable  risk  versus  engine  failure 
rate.  Each  showed  that  an  engine  failure 
rate  on  the  order  of  0.01  per  1,000 
engine  flight  hours  was  adequate  to 
allow  diversion  times  for  two  engine 
airplanes  that  for  all  practical  ptirposes 
could  be  considered  as  imrestricted. 

The  new  risk  model  consists  of  a 
comparative  risk  index  based  on  a 
combination  of  range,  average  diversion 
distance,  and  engine  ^lure  rate. 
Independent  cause  dual  engine  shut 
down  risk  is  driven  by  the  footprint  area 
of  the  route  multiplied  by  the  engine 
failure  rate  (E)  squared.  The  footprint 
area  is  defined  as  the  route  length  (L) 
multiplied  by  the  average  diversion 
distance  (D).  Note  that  the  engine  shut 
down  rate  is  squared  to  account  for  loss 
of  first  engine  and  then  loss  of  second 
engine.  Therefore,  we  define  "ETOPS 
Exposure  Index"  (EEI)  as  a  function  of: 

•  Footprint  Area  (Route  Length  x 
Average  Diversion  Distance)  (L  x  D)  and 

•  E2  (Engine  Failure  Rate  Squared) 


EEI  =  LxDxE2 

The  ETTOPS  Exposure  Index  can  be 
used  as  an  evaluation  tool  to  assess  risk 
of  ETOPS  operations  due  to 
independent  engine  failure  causes. 
Assuming  the  following  values  for  each 
of  the  terms  of  the  equation: 

•  Route  Length  =  5500  nautical  miles, 

•  Average  Distance  for  180  minute 
ETOPS  =  800  nautical  miles,  and 

•  Engine  feilure  rate  at  the  current 
required  level  =  0.02  shutdowns/1,000 
engine-hours  or  50,000  hours  time 
between  shutdowns. 

The  EEI  would  then  be: 

EEI  =  5500  X  800  x  0.02^  =  1760 

With  the  ETOPS  Exposure  Index  fixed 
at  this  level,  longer  flights  and  greater 
maximimi  diversion  distances  can  be 
offset  by  decreased  engine  failure  rate. 
In  other  words,  as  E  becomes  smaller,  L 
and/or  D  can  increase  appropriately.  An 
engine  failiire  rate  of  one-half  the 
current  requirement  (E  =  0.01/1,000 
engine-hours)  would  allow  a  four  times 
increase  in  "footprint"  area. 
EEI  =  LxDxE2 

EEI  =  5500  X  800  X  0.022  =  1750  equals 
EEI  =  5500  x  3200  x  0.01^  =  1760  equals 
EEI  =  11,000  X  1600  X  0.012  =  1760 
In  other  words,  with  an  engine  failure 
rate  that  is  one-half  the  ciurent 
requirement  for  180  minute  ETOPS  we 
could  allow  four  times  the  average 
diversion  distance  or  a  combination  of 
increased  route  length  and  average 
diversion  distance  with  no  change  in 
the  current  ETOPS  risk. 

For  a  two  engine  airplane,  engine 
failure  rate  has  the  biggest  impact  on 
ETOPS  risk  because  the  factor  is 
squared.  A  reduction  in  the  engine 
failiue  rate  has  a  large  impact  on  the 
size  of  an  allowable  footprint  area  for 
the  same  risk.  Using  the  ETOPS 
Exposure  Index  concept  with  a 
reduction  in  the  engine  failure  rate 
standard  allows  the  development  of 
ETOPS  rules  for  two  engine  airplanes 
that  minimize  restrictions  on  airline 
operations  while  maintaining  the 
current  excellent  ETOPS  safety  record. 

Current  in-service  engines  are  capable 
of  achieving  better  than  100,000  hours 
time  between  shutdowns  (.01/1,000 
engine-hours),  or  double  the  current 
ETOPS  reliability  standard.  This 
represents  two  in-flight  shutdowns  in 
the  entire  life  of  a  typical  transport 
airplane.  It  is  not  reasonable  to  expect 
that  two  in-flight  shutdowns  due  to 
independent  causes  in  the  entire  life  of 
a  typical  transport  airplane  would  occur 
on  die  same  flight. 

With  an  IFSD  rate  of  0.01/1,000  hours, 
the  probability  of  complete  loss  of  thrust 
due  to  independent  failures  will  be 
sufficiently  low  so  that  the  main  focus 


of  long-range  operational  safety  can  be 
on  reducing  the  possibility  of  other  risk 
factors. 

We  emphasize  that  this  risk  model 
represents  a  good  tool  for  evaluating  the 
risk  of  critical  thrust  loss  due  to 
"independent"  ^lure  causes.  The 
biggest  threat  to  long-range  operational 
safety  continues  to  be  the  loss  of  thrust 
from  multiple  engines  resulting  from: 
Common  Cause  Multiple  Failures 
Cascading  Multiple  Failures 
Fuel  Exhaustion 

These  threats  are  common  to  all  long- 
range  operations,  regardless  of  the 
number  of  engines  on  the  airplane. 

Examples  of  common  cause  multiple 
failure  events: 
Eastern  Airlines  LlOll  nearly  lost  all 

engines  after  improper  installation  of 

engine  magnetic  chip  detectors. 
B-747  volcanic  ash  cloud  encoimter 

during  volcanic  eruption  in  Alaska — 

All  engines  severely  damaged  by  ash. 

Example  of  potential  cascading 
failure: 
Worn-out  second  engine  fails  after 

application  of  higher  power  following 

failure  of  first  engine 

Examples  of  Fuel  Exhaustion  events: 
Air  Canada  767 — No  power  landing  into 

Gimli,  Canada 
Air  Transat  A330 — No  power  landing  in 

the  Azores 

Sources  of  Common  Cause  and 
Cascading  Failures: 
Common  Design  Faults 

Hardware 

Software 
Environmental  Exposures 

Weather 

Volcanic  Ash  Clouds 

Bird  Strikes 

Hi^  Intensity  Radiated  Fields  (HIRF) 

Lightning 

Simultaneous  Maintenance  on  More 
than  One  Engine 

Contaminated  Fuel 

Sources  of  Fuel  Exhaustion: 
Operational  Errors 

Fuel  System  Mismanagement 

Fuel  Loading  Errors 
Misleading  Fuel  Quantity  Indications 
Misleading  Fuel  Loading  Procedures 
particularly  during  a  non-normal 
(MEL)  dispatch 

Constant  awareness  of  potential 
sources  of  common  cause  failures, 
cascading  failures,  and  fuel  exhaustion 
is  the  key  to  continued  long-range 
operational  safety.  This  awareness, 
growing  from  operating  experience,  is 
the  basis  for  continued  ETOPS  safety. 
ETOPS  safety  enhancements  focus  on 
defining  methods  to  prevent  potential 
threats  caused  by  known  sources. 

Examples  of  Common  Cause/ 
Cascading  Failure  Prevention  Strategies: 
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1.  No  single  person  performing 
simultaneous  engine  maintenance  or 
servicing 

2.  Conservative  fuel  loading 
requirements 

3.  Intense  rain/hail  ingestion  engine 
design  requirements 

4.  Constant  adherence  to  established 
ETOPS  procedures  without  exception 

5.  Robust  engine  condition  monitoring 
program 

The  FAA  iacorporated  prevention 
strategies  for  these  types  of  fiulures  into 
airworthiness  requirements  and  ETOPS 
policy  as  we  learned  of  them.  This 
proposal  wotild  codify  those  prevention 
strategies  for  known  sources  of  common 
cause,  cascading  and  fuel  exhaustion 
failures  that  have  not  been  incorporated 
into  the  regulations. 

The  ARAC  ETOPS  Working  Group 
also  looked  at  how  the  new  risk  model 
could  be  applied  to  airplanes  with  more 
than  two  engines.  For  these  types  of 
airplanes,  the  working  group  had  to 
,  decide  what  a  critical  loss  of  thrust  was 
in  order  to  determine  the  impact  that 
engine  failure  rate  would  have  on 
overall  risk.  For  a  two-engine  airplane, 
the  risk  model  assimies  that  a  loss  of 
both  engines  is  a  critical  thrust  loss. 
This  is  because  there  is  a  general 
expectation  that  the  result  of  such  an 
oocurrence  would  be  a  catastrophic  loss 
of  the  airplane;  though  there  are 
examples  of  safe  lanHingg  following  the 
loss  of  both  engines.  The  working  group 
applied  a  similar  approach  to  define  a 
critical  thrust  loss  for  airplanes  with 
more  than  two  engines. 
The  operating  rules  contained  in  14 

CFR  part  121  have  minimum 

performance  requirements  widi  two 
engines  inoperative  for  airplanes  that 
have  more  than  two  engines.  Using  this 
as  a  guide,  the  working  group  assumed 
that  critical  thrust  loss  for  both  three 
and  four  ragine  airplanes  would  be 
three  engines.  If  three  engines  fail  on 
either  kind  of  airplane,  there  is  a  general 
expectation  that  the  result  would  be  a 
catastrophic  loss  of  the  airplane.  In 
other  words,  the  risk  model  assumes  the 
fourdi  engine  on  a  four-engine  airplane 
provides  no  aidditional  safety  benefit 
compared  to  the  loss  of  all  engines  on 
a  three-engine  airplane.  As  is  the  case 
for  two-engine  airplanes,  there  are 
examples  where  a  flight  crew  was  able 
to  safely  land  a  four-engine  airplane 
following  the  loss  of  three  of  the 
engines.  However,  the  ETOPS  risk 
modri  makes  the  conservative 
assumption  that  this  would  result  in 
loss  of  the  airplane. 

This  assumption  for  three  and  four 
engine  airplanes  changes  the  risk  model 
equations  so  that  for  these  types  of 
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airplane^,  the  probability  of  the  loss  of 
three  enjiines  would  be  much  more 
remote  tl  lan  the  loss  of  both  engines  on 
a  two  en|  jne  airplane.  Under  this 
assumptj  sn  there  is  a  higher  probability 
of  losing  three  engines  on  a  four-engine 
airplane  ban  on  a  three-engine  airplane. 
The  folio  wing  example  illustrates  the 
concept.  \  three-engine  and  a  four- 
engine  ai  plane  are  in-flight.  Both 
airplanes  suffer  the  loss  of  two-engines 
due  to  in  lependent  causes  but  can 
reach  a  diversion  airport.  However  the 
loss  of  an  additional  engine  for  either 
airplane  |t  this  point  would  be 
catastrophic  for  the  airplane.  The  three- 
engine  airplane  has  a  single  engine  that 
could  poisibly  fail  while  the  four-engine 
airplane  has  two  engines  that  could 
possibly  fail.  In  this  unlikely  situation, 
the  four-engine  airplane  is  at  greater  risk 
because  tjie  probability  of  experiencing 
an  engin^  &ilure  event  increases  with 
the  numqer  of  engines.  Assuming  that 
failure  rate  is  the  same  for 

of  airplane,  a  four-engine 

rould  have  twice  the 
of  losing  one  of  the  two 

engines  than  the  three-engine 

ould  have  of  losing  the  one 
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each 
airplane 
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remainin 
airplane 
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,  with  these  considerations,  the 
ARAC  ET  DPS  Working  Group 
determiiu  d  that  the  in-flight  shutdown 
rate  for  a  hree  engine  airplane  woidd  be 
approxim  itely  0.2  shutdowns  per  1,000 
engine-ho  urs  to  have  an  equivalent  risk 
of  critical  thrust  loss  compared  to  a  two 
engine  ai^lane  with  an  in-flight 
shutdowd  rate  of  0.01  per  1,000  engine- 
hours.  On  a  four-engine  airplane,  the 
equivaleiA  in-flight  shutdown  rate 
would  beb.l  per  1,000  engine-hours. 

Because  these  rates  are  so  high 
compared  to  the  failure  rates  currently 
achieved  ly  today's  turbine  engines,  the 
FAA  doet  not  consider  it  necessary  to 
specify  in  flight  shutdown  rates  for 
three  and  {four  engine  airplanes  other 
than  as  p^  of  an  operator's  propulsion 
sjrstem  monitoring  program.  Under 
these  programs,  the  operator  must  notify 
the  FAA  and  take  corrective  action  if 
these  ratef  are  exceeded. 

In-flight  ^utdown  (EFSD)  Rate 

Propulsion  system  monitoring  is  vital 
to  ensure  ^fe  ETOPS  flights.  A 
propulsioh  sjrstem  monitoring  program 
is  intenden  to  detect  adverse  trends,  to 
identify  potential  problems,  and  to 
establish  ^teria  for  when  corrective 
action  nu^  be  necessary.  The  certificate 
hdlder  would  have  to  oosure  that  its 
ETOPS  aiiplanes  have  In-Flight 
Shutdown  (IFSD)  rates  commensurate 
with  the  world  fleet's  operation  for  that 
airplane  ttpe.  Propulsion  system 


monitoring  at  the  operator  level  has 
been  accomplished  via  the  guidance  of 
AC  120-42A  which  defined  specific 
IFSD  rates  for  ETOPS. 

Propulsion  system  problems  and  IFSD 
may  be  caused  by  type  design 
deficiencies,  ineffective  maintenance  or 
operational  procedures.  It  is  very 
important  to  identify  the  root  cause  erf 
events  so  that  ^propriate  corrective 
action  may  be  datermined.  The  diverse 
causes  of  propulsion  system  problems 
require  different  solutions.  For  example, 
tjrpe  design  prdilems  may  affect  the 
world  fleet  of  aircraft.  If  an  individual 
certificate  holder  experiences  a  problem 
caused  by  a  type  design  issue,  it  may 
not  be  ^propriate  for  the  FAA  to 
reduce  or  withdraw  the  particular 
operator's  ETOPS  authority.  However, 
maintenance  or  operational  problems 
may  be  wholly,  or  partially,  the 
responsibility  of  tl)^  certificate  holder.  If 
a  certificate  holder  has  an  unacceptable 
IFSD  rate  risk  attributed  to  maintenance 
or  operational  practices,  then  action 
carefully  tailored  to  diat  certificate 
holder  may  be  required. 

The  FAA  does  not  use  IFSD  rate  as 
the  sole  means  to  determine  a  certificate 
holder's  ETOPS  authority.  The  FAA 
considers  the  12-month  rolling  average 
standard  that  occurs  for  a  mature  fleet 
after  the  commencement  of  ETOPS.  A 
high  IFSD  rate  could  be  due  to  the 
limited  number  of  engine  operating 
hours  used  as  the  denominator  for  the 
rate  calculation  or  a  small  fleet  The 
efiiact  may  be  an  IFSD  rate  jump  well 
above  the  standard  rate  due  to  a  single 
IFSD  event.  The  underlying  causes  for 
such  a  jun^>  in  the  rate  will  have  to  be 
considered  by  the  Administrator. 
Conversely,  dimemay  be  occasions 
when  a  single  ETCH'S  event  may 
warrant  corrective  action  even  diough 
the  overall  IFSD  rate  is  not  exceeded.  In 
such  a  case,  the  cause  would  be 
certificate  holder  specific  and  may 
require  changes  to  their  operational, 
dispatch  or  maintenance  procedures. 

Configuration,  Maintenance,  and 
Procedures  (O^)  Document 

The  use  of  a  CMP  document  has  be«i 
in  the  ETOPS  criteria  frmn  AC  120-42. 
and  lata-  120-42A,  from  the  vwy  first 
ETOPS  airplane  ^provals.  The  CMP 
dociunent  defines  airplane  and 
propulsion  system  design 
configurations,  maintenance 
procedures,  and  operational  procedures 
required  to  comply  with  the  ETOPS 
requirenMnts  that  are  not  already  a  part 
of  the  original  type  design  ^proved  by 
the  original  issuance  of  the  airplane  and 
ens^e  type  cotificates. 

The  CMP  document  is  comprised  of 
service  bulletins,  service  lettws. 
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maintenance  manual  references,  and 
other  pertinent  documents  which  define 
the  alterations,  maintenance  or 
operational  requirements  and 
limitations  that  the  FAA  requires  to 
make  an  airplane  type  design  suitable 
for  ETOPS.  The  CMP  is  an  amendment 
to  the  airplane  type  design  defined  in  14 
CFR  21.31.  The  initial  CMP  approval,  as 
a  change  to  the  type  design,  is  analogous 
to  other  t3rpe  design  approvals  for 
specific  operations  such  as  Category  in 
autoland  approval  for  autopilot  systems 
that  could  involve  design  changes  to  a 
previously  certified  system. 

After  ETOPS  approval,  the  CMP  may  - 
be  modified  by  any  airworthiness 
directives  (ADs)  issued  in  accordance 
with  part  39  that  supersede  existing 
CMP  reqmrements.  CMP  document 
requirements  will  not  increase  except  bv 
AD. 

Misconceptions  about  the  criteria  for 
revising  CKfl*  doctunents  generated 
some  of  the  biggest  discussions  in  the 
ARAC  ETOPS  Working  Group  meetings. 
The  FAA  approved  airplanes  for  ETOPS 
under  the  original  AC  120-42  between 
1985  and  1989  without  a  defined 
propulsion  system  reliability  standard. 
The  approach  used  in  AC  120-42  to 
assess  the  suitability  of  an  airplane- 
engine  combination  for  ETOPS  was  to 
use  a  "fix  all  problems"  approach.  This 
process  involved  identifying  the  causes 
of  propukion  system  problems  in 
service  on  the  candidate  airplane  and 
including  identified  corrective  actions 
into  an  approved  CMP  doamient  as  a 
condition  for  ETOPS  approval.  This  was 
an  ongoing  process  and  the  FAA 
conducted  regular  reviews  to  determine 
additional  corrective  actions  as  new 
problems  occurred  in  service.  As  a 
result,  the  FAA  routinely  required  the 
airplane  manufacturer  to  revise  the  CMP 
docimiients  during  this  period. 

The  "fix  all  pn^lems"  approach  to 
airplane  propulsion  system  assessment 


was  carried  over  into  the  revised  AC 
120-42A  at  the  end  of  1988.  and 
continues  on  in  this  notice  in  proposed 
part  25  Appendix  L  paragraph  n(a)(ii). 
However,  revision  A  of  the  AC  added  a 
propidsion  system  reliability  standard 
as  a  provision  for  ETOPS  type  design 
approval  that  did  not  exist  in  the 
original  AC.  With  an  established 
propulsion  system  reliability  standard, 
the  FAA  now  had  a  gauge  to  monitor  the 
safety  of  the  approved  ETOPS  fleet 
without  a  need  to  continually  update 
the  CMP  as  new  problems  occuned. 
Also,  several  ETOPS  operators  began 
objecting  to  the  FAA  requiring  them  to 
continuadly  upgrade  existing  ETOPS 
approved  airplanes  without  any  input  to 
the  changes  being  required. 

The  FAA  recognized  that  our  previous 
practice  of  requiring  upgrades  to  already 
approved  airplanes  without  prior  public 
review  created  an  undue  burden  on 
operators.  As  a  result,  the  FAA  changed 
its  approval  process  for  revisions  to 
CMP  documents.  The  FAA  documented 
this  change  in  an  internal  memorandum 
signed  by  the  managers  of  the  Transport 
Airplane  Directorate,  and  the  Engine 
and  Propeller  Directorate  on  April  3. 
1990.  In  that  memo,  the  directorate 
managers  noted  that  the  AC  gave  them 
the  responsibility  for  the  continuing 
airworthiness  of  the  tjrpe  design  CMP 
standard  and  that  the  CMP  should  not 
be  changed  unless  the  reliability  of  the 
airplane-engine  combination  is  not 
achieving  or  maintaining  the  reliability 
objective,  or  some  other  unsafe 
condition  arises.  As  with  any  type 
design,  the  FAA  permits  manufacturers 
and  opmators  to  incorporate  minor 
changes  and  routine  enhancements  by 
service  bulletins  or  production  design 
changes.  However,  the  FAA  will  not 
mandate  such  enhancements  in  a 
revision  to  the  CMP  standard.  The 
memo  concludes  by  stating  that  the 
Transport  Airplane  and^the  Engine  and 


Propeller  Directorates  plan  to  use  the 
AD  process  to  control  the  continuing 
airworthiness  type  design  requirements 
of  the  ETOPS  CMP  standard. 

As  a  result  of  the  joint  memo,  the 
FAA  established  strict  guidelines  for 
CMP  revisions  to  ensure  that  the 
requirements  of  the  basic  CMP  standard 
originally  approved  for  an  airplane- 
engine  combination  are  not  increased 
without  going  through  the  AD  process. 

TTie  FAA  approves  revisions  to  an 
airplane's  CMP  document  for  the 
following  reasons: 

1.  When  incorporating  the  CMP 
standard  for  a  newly  approved  airplane- 
engine  combination  into  an  existing 
CMP  document. 

2.  When  correcting  errors  in  previous 
revisions. 

3.  When  ADs  are  issued  that 
supersede  existing  CMP  requirements. 

4.  When  approving  optional 
alternatives  to  existing  requirements. 

5.  When  mandating  changes  to  the 
CMP  by  an  AD. 

The  FAA  aircraft  certification  offices 
have  used  these  guidelines  since 
issuance  of  the  joint  memo  to  approve 
CMP  revisions.  Because  operators  had 
already  complied  with  several  revisions 
to  previously  approved  CMP  documents 
in  force  at  the  time  the  FAA  issued  the 
new  CMP  guidelines,  the  FAA  worked 
with  the  aiiiines  and  the  manufacturers 
to  establish  "baseline"  CMP 
requirem«Bts  &»  each  ETOPS  approved^ ' 
airphne-eagine  combination.  The 
affected  operators  agreed  to  ensure  that 
all  of  the  requirements  of  these  baseline 
CMPs  are  incorporated  into  their  ETOPS 
fleets.  Thereafter,  the  new  CMP  revision 
guidelines  would  be  the  standard  way  of 
making  subsequent  revisions. 

Summary  of  the  Proposed  Changes 

Tlie  following  chart  siunmarizes 
which  operations  would  be  afiected  by 
the  proposed  rule  changes: 


Cunent  requirements 

Proposed  nte 

Upto60 
minutos 

Beyond  60  minutes 

Up  to  60  minutes 

Beyond  60  min  up  to 
180  minutes 

Beyond 
ISOnwiutes 

Part  121  two  engine 

Part  121  more  than  two 

engine. 
Part  135 

Section  121.161  ap- 
plies. 

No  current  regulation  ... 

No  cunent  regulation  ... 

Advisory  material  and 
poicy  letters. 

No  cunent  regulation  ... 

No  cunent  regulalian  ... 

No  change 

No  change 

No  change 

Would  apply  (Would 
codHy  previous  prac- 
lics). 

No  change 

No  change  _ 

Would  apply. 
Would  ^)ply. 

Would  apply. 
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The  chart  below  summarizes  ETOPS 
regulations  before  and  after  the 
proposed  changes. 
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Section-by-Section  Disinission  of  the 
Proposal 

We  begin  the  discussion  by  clarifying 
the  tenn  "ETOPS".  Since  its  inception 
eighteen  years  ago,  the  term  "ETOPS" 
has  described  extended-range 
operations  of  two-engine  air  carrier 
airplanes  under  a  deviation  from  14  CFR 
121.161.  The  term  has  gained  broad 
acceptance  among  operators  and 
regulators  throughout  much  of  the 
world. 

This  proposal  would  create  regulatory 
requirements  for  extended  operations 
for  all  air  carrier  airplanes.  As  described  • 
previously,  the  thresholds  for 
applicability  would  vary  by  the  number 
of  engines  and  type  of  operation.  In  its 
deliberations,  the  Working  Group  stated 
that  it  struggled  with  the  question  of 
whether  to  use  a  new  term  to  describe 
the  operations  of  airplanes  beyond  180 
minutes  from  an  adequate  airport.  Early 
on,  the  Working  Group  considered  and 
agreed  to  the  term  "LROPS"  which 
,  stands  for  Long  Range  Operations  to 
describe  flights  beyond  the  180-minute 
threshold.  However,  as  their  efforts 
progressed  the  Working  Group  found 
that  the  use  of  two  terms  (ETOPS  and 
LROPS)  for  two-engine  airplanes  fl5ring 
beyond  60  minutes  and  180  minutes 
from  an  airport  quickly  became 
awkward  and  cumbersome.  Fiuther,  the 
Working  Group  members  representing 
the  maintenance  community  expressed 
great  concern  that  the  introduction  of 
the  LROPS  term  woiUd  needlessly 
create  confusion  among  the 
maintenance  community  and  would 
also  require  painstaking  and  potentially 
expensive  revisions  to  numerous 
maintenance  manuals  and  programs.  In 
order  to  avoid  any  potential  confusion, 
the  Working  Group  recommended  the 
use  of  the  term  ETOPS  for  all  air  carrier 
extended  range  operations  irrespective 
of  the  number  of  engines. 

The  FAA  strongly  agrees  with  this 
recommendation.  The  FAA  also  believes 
that  the  addition  of  a  new  term  could 
needlessly  create  confusion.  Further  it 
would  potentially  dilute  the  intent  of 
this  propoiial,  which  is  to  codify 
existing  ETOPS  standards  and 
procedures  and  to  extend  those 
concepts  to  sdrplanes  with  more  than 
two  engines.  The  FAA  believes  that  the 
introduction  of  a  new  term  could  be 
misinterpreted  as  creating  a  new 
operational  concept  as  opposed  to  the 
extension  of  an  existing  one. 

The  proposed  amenmnents  to  the 
Type  Design  Rules  14  CFR  parts  25  and 
33  and  supporting  advisory  material  are 
a  consoUdation  of  requirements  taken 
from  AC  120-42A.  the  m  Special 
Conditions,  and  JAA  Information  Leaflet 


(IL)  20.  The  materials  contained  in  the 
proposed  Airplane  Type  Design  Rule 
(part  25)  and  AC  are  a  compilation  of 
the  existing  AC120-42A,  777  Special 
Condition,  and  JAA  IL20. 

The  following  discussion  takes  each 
of  the  Rvde  sections  and  attempts  to 
capture  all  of  the  comments  and 
discussion  from  the  ARAC  activities. 

Parti 

Section  by  Section  Discussion  of  the 
Proposed  Changes  to  Part  1 

Section  1.1— General  Definitions 

The  proposed  definitions  were 
adopted  directly  from  the  ARAC 
recommendation.  This  proposal  would 
establish  three  different  definitions  of 
ETOPS  in  three  significant  ways.  In 
each  case,  the  acron)mi  would  stand  for 
"extended  operations"  for  all  airplanes 
regardless  of  the  number  of  engines.  The 
definition  would  vary  in  part  121, 
however,  depending  on  whether  tiie 
airplane  involved  has  two  engines  or 
more  than  two  engines.  This  proposal 
also  woidd  introduce  ETOPS  into  part 
135  for  the  first  time,  where  ETOPS 
would  have  a  third  definition.  The  FAA 
believes  the  remainder  of  the  proposed 
definitions  for  section  1.1  are  self- 
explanatory. 

Part  21 

The  amendments  to  part  21  would 
create  reporting  requirements  for  the 
holders  of  type  certificate  for  two-engine 
ETOPS  airplanes  and  ETOPS  eligible 
engines.  This  would  require  type 
certificate  holders  to  closely  monitor  the 
performance  of  their  products  to  ensure 
their  continuing  reliability.  These 
amendments  would  also  ensure  that  the 
FAA  is  kept  apprised  of  any  existing  or 
potential  problems  in  a  timely  manner. 

Section  by  Section  Discussion  of  the 
Pmposed  Changes  to  Part  21 

Proposed  New  Section  21.4— ETOPS 
Reporting  Requirements 

This  proposal  would  add  a  new 
regulation  consisting  of  two  parts.  Early 
ETOPS  Problem  Reporting  &  Tracking 
for  all  ETOPS  airplanes,  and  ETOPS 
Operational  Service  Reliability 
Reporting  for  two-engine  airplanes. 

Explanation 

1.  Reporting  for  all  ETOPS  airplanes. 
The  proposed  rule  is  a  codification  of 
what  the  FAA  considers  to  be  one  of  the 
essential  and  objective  elements  of  the 
early  ETOPS  Special  Conditions  (SC)  for 
the  B777  aircraft;  specifically  as  they 
pertain  to  problem  tracking  and 
reporting.  The  FAA  accepts  the  ARAC 
recommendation  and  proposes  it  as  a 
new  section  21.4.  Section  21.4  would 


require  the  type  certificate  holder  to 
establish  an  early  ETOPS  problem 
reporting  system.  The  proposed  system 
would  contain  a  means  for  the  prompt 
identification  of  those  problems  that 
could  impact  the  safety  of  ETOPS 
operations  in  order  that  they  may  be 
resolved  in  a  timely  manner.  The  system 
would  also  contain  the  process  for  the 
timely  notification  to  the  responsible 
FAA  office  of  aU  relevant  problems 
encountered,  and  identification  of 
corrective  actions  deemed  necessary 
and  provide  for  appropriate  FAA  review 
of  all  planned  corrective  actions.  The 
system  would  be  in  place  for  the  first 
250,000  engine-hours  of  fleet  operating 
experience  after  the  airplane  enters 
service. 

For  two-engine  ETOPS  airplanes  the 
system  would  remain  in  effect  beyond 
250,000  engine-hours  of  fleet  operating 
experience  until  the  fleet  has 
demonstrated  a  specified  and  stable 
IFSD  rate  consistent  with  the  approved 
diversion  time  of  the  aircraft.  For  the 
service  period,  this  system  would  define 
.  the  sources  and  content  of  in-service 
data  that  will  be  made  available  to  the 
type  certificate  holder  in  support  of  the 
problem  tracking  system.  The  content  of 
the  data  provided  would  include  the 
data  necessary  to  evaluate  the  specific 
cause  of  all  service  events  reportable 
under  section  21.3(c)  of  part  21,  in 
addition  to  any  other  failure  or 
malfunction  that  could  affect  the  safety 
of  ETOPS  operation.  Ten  event 
occurrences,  specifically  defined  with 
respect  to  reli^le,  safe  ETOPS 
operation  that  would  require  reporting 
are  defined  in  the  proposal. 

2.  Reporting  for  two  engine  ETOPS 
airplanes.  Paragraph  (b)(1)  of  the 
proposed  section  21.4  would  require 
engine  and  airplane  manufacturers  to 
report  periodically  on  the  reliability  of 
their  two-engine  airplane  fleets. 
Reporting  would  include:  IFSD  events, 
IFSD  rates,  and  ETOPS  fleet  statistics. 
This  reporting  may  be  combined  with 
the  reporting  required  by  section  21.3. 
The  proposed  nde  also  would  reqiure 
the  identification  of  cause  and 
appropriate  corrective  action  to  assure 
reliable,  safe  ETOPS  operations. 
The  periodic  reporting  of  the 
reliability  required  of  the  manufacturers 
of  engines  and  airplanes  approved  for 
ETOPS  service  would  begin  at  the 
introduction  of  the  product  into  service 
and  continue  throughout  its  product 
life.  The  interval  of  the  reporting  would 
be  more  fi^uent  early  in  its  product 
cycle  and  generally  longer  later  in  its 
product  service  life,  especially  after  the 
product  has  achieved  maturity  with 
regard  to  engine  reliability.  Reliability 
woiild  be  indicated,  by  a  stable  engine 
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shutdown  event  rate  at  or  below  the 
taivet  values. 

Generally,  early  produc)  service  life 
reporting  on  a  quarterly  basis  is 
adequate,  especially  considering  the  fact 
that  the  manufacturers  report  engine 
fiulure  events  as  they  occiu  under  the 
requirements  of  section  21.3.  Event  rates 
may  fluctuate  considerably  early  in  the 
product's  service  Ufa  cycle  because, 
although  the  fleet  is  growing  in  numbers 
of  engine-airplane  combinations  in 
service,  the  accumulation  of  engine 
flight  hours  is  generally  slow.  Typically, 
event  rates  are  not  voy  stable  when  the 
fleet  cumiilative  time  is  less  than  1  or 
2  million  engine  flight  hours.  Therefore 
the  focus  should  be  on  event 
occurrences,  not  failure  rates,  with  a 
small  fleet  typical  of  early  service  time. 

After  maturity  (a  stable  engine 
shutdown  event  rate  at  or  below  the 
target  values)  with  a  large  fleet, 
reporting  intervals  continue  on  a 
quarterly  basis.  Regardless  of  fleet  size, 
fleet  age.  and  state  of  maturity,  engine 
failures  are  reported  under  the 
reqinrements  of  section  21.3. 

3.  Paragraph  (b)(2)  of  the  proposed 
section  21.4  ideoitifies  world  fleet  IFSD 
rate/reliability  requirements.  The 
standards  in  section  21.4(b)(2)(i)  are  the 
IFSD  rates  compatible  with  the  current 
FAA  ETOPS  AC  and  Policy  for 
operation  up  to  180  minutes  (including 
N(Hth  Pacific  operation).  The  standard 
in  section  21.4(b)(2)(ii)  is  an  IFSD  rate 
compatible  with  operation  beyond  180 
minutes  to  240  minutes  and  beyond,  as 
contained  in  the  proposed  Operational 
rule  and  guidance  material. 

As  discussed  in  this  proposed  NPRM, 
an  IFSD  rate  of  0.01/1,000  Engine  Flight 
Hours  (EFH)  is  consistent  with  an 
extremely  improbable  risk  of  a  dual  in- 
flight power  loss  from  independent 
causes  for  a  two-engine  airplane,  even 
assiuning  a  decision  of  practically 
imlimited  duration.  The  rates  given  are 
not  operator  specific,  but  rather  apply 
across  the  fleet  of  a^ven  airplane- 
enmne  combination. 

The  FAA  expect  implementation  of 
corrective  action  will  maintain  an 
acceptable  in-flight  shutdown  rate 
below  the  r^iiired  levels.  This  is  borne 
out  by  the  current  ETOPS  fleet  in-flight 
shutdovm  rates,  which  have  achieved 
and  consistently  maintained  rates  at  or 
below  0.01  per  1,000  engine-hours.  If 
the  normal  airworthiness  monitoring 
process  is  not  sufficient  by  itself  to 
maintain  an  acceptable  propulsion 
system  reliability  for  a  particular 
airplane-engine  combination,  then  the 
FAA  may  require  additional  corrective 
actions,  or  reduce  or  withdraw  the 
ETOPS  diversion  authority  as  described 
in  section  21.4(c),  if  the  risk  of  dual 


loss 


is  unacceptably  high.  Before 
action  is  taken,  however,  the 
holder  and  the  FAA  will 
assess  tnfe  fleet-wide  risk  based  upon  the 
risk  mod  il  developed  for  ETOPS 
presenter  in  this  preamble. 

Part  25 


power 
such 

certificate 
thii 


Section 
Proposec 


ly 


Section  Discussion  of  the 
Changes  to  Part  25 


Proposec  Change  to  Paragraph 
25.857(cI2) — Cargo  Fire  Suppression 

The  proposed  change  to  section 
25.857(cl2)  would  require  that  the 
applicant  famish  the  certified  time 
capabilitT  of  a  Class  C  cargo  fire 
suppresnon  system  in  the  Airplane 
Fli^t  Minual  (AFM)  in  accordance 
with  section  25.1581(a)(2).  The  time 
capability  of  a  system  is  the  maximum 
length  oftime  a  system  can  suppress  a 
fire. 

Explanat  on 

The  pr  >posed  new  section  121.633 
and  part  135,  Appendix  H,  paragraph  E 
would  s(iecify  that  the  time  that  an 
operator  tieeds  to  fly  to  a  planned 
ETOPS  alternate  may  not  exceed  the 
maximuih  time  capability  specified  in 
the  Airplpne  Flight  Manual  for  the 
airplane'4  most  time  limited  system. 
This  change  to  section  25.857(c)(2)  and 
a  similar  requirement  in  the  new 
Appendi^  L,  section  I,  [>aragraph  (e)(4) 
will  ensi^  that  the  Airplane  Flight 
Manual  drovides  the  information  that 
the  operators  wiU  need  regarding  the 
fire  suppression  system  to  comply  with 
the  operating  requirements.  The 
justification  for  these  changes  is  further 
discussed  in  the  explanations  for  those 
proposec  operating  rules. 

Proposec  New  Section  25.1535 — ETOPS 
Approva 

A  prop  Dsed 
would 
obtainini 


new  section  25.1535 
the  requirements  for 
ETOPS  type  design  approval. 


pi  Bscribe  1 


Explanat  on 

This  nt  iw  rule  in  the  body  of  part  25 
is  effecti^  ely  a  pointer  to  a  new 
Appendi  c  L,  which  sets  out  additional 
design,  a  lalysis  and  test  requirements 
for  ETOF  S  type  design  approval.  This 
rule  also  requires  that  in  showing 
compliance  with  part  25  rules  the 
applicant  must  consider  the  maximima 
length  ETOPS  mission.  The  applicant 
must  alsp  consider  the  effects  of 
airplane  tystem  failure  on  crew 
workloac  and  passenger  physiological 
needs  du  ring  a  diversion  of  the 
maximui  i  time  considered.  The  system 
safety  as  essment  required  by  section 
25.1309 :  s  an  example  of  a  rule  where  - 
the  ETOI  S  mission  profile  would  be 


considered  in  an  analysis  to  determine 
compliance.  The  ETOPS  mission  profile 
(including  the  TnaYinnim  diversion 
time)  could  also  affect  the  compliance 
analysis  for  section  25.1011(b) 
concerning  oil  endurance,  and  section 
25.571  governing  structural  fatigue  and 
damage  tolerance. 

This  proposed  rule  is  crucial  to 
ensure  that  througliout  the  airplane 
design,  the  ETOPS  mission  profile  is 
properly  considered,  and  the  standard 
of  compliance  is  high  because  of  it.  The 
"ETOPS  Scenario"  diagram  and  the 
ETOPS  significant  systems  definition 
that  would  be  provided  in  the 
ass(x:iated  advisory  circular  for  this  rule 
are  good  tools  that  system  designers  can 
use  to  assess  all  conditions  altfauough 
they  are  not  regulatory.  There  are  also 
additional  requirements  in  Appendix  L 
to  provide  focnis  on  those  airplane 
systems  that  have,  historically,  been 
important  to  ETOPS  operations  sucdi  as 
electrical  power,  APU,  and  fuel  systems. 
The  emphasis  on  these  specific  airplane 
systems  does  not  mean  that  these  are  the 
only  airplane  systems  that  are  important 
to  ETOPS.  The  section  25.1535  and 
Appendix  L  requirements  along  with 
the  advisory  circular  guidance  for 
ETOPS  significant  systems  and  the 
ETOPS  mission  profile  provide  the  basis 
for  assessing  other  airplane  systems  for 
ETOPS  approval. 


Proposed  New  Part  25  Appendix : 
Extended  Operations 

A  proposed  new  appendix  L  to  part 
25  defines  additional  airworthiness 
requirements  for  ETOPS  approval. 

Explanation 

Appendix  L  would  codify  the 
airworthiness  standards  unique  to 
ETOPS  from  Advisory  Circular  120- 
42A,  the  Boeing  777  ETOPS  special 
conditions,  and  the  207-minute  ETOPS 
Policy  Letter  EPL  20-01.  The 
requirements  of  Appendix  L  would  go 
beyond  simply  considering  the  ETOPS 
mission  in  applying  the  basic  part  25 
requirements. 

Since  we  would  not  require  an 
applicant  to  comply  with  these  ETOPS 
requirements  in  order  to  receive  a  basic 
part  25  type  certificate,  we  decnded  that 
a  separate  appendix  to  part  25  would  be 
the  best  location  for  these  additional 
requirements  for  ETOPS. 

Appendix  L  Format* 

Appendix  L  is  organized  into  three 
sections.  Section  I  sets  out  design 
requirements  that  all  airplanes  must 
comply  with  for  ETOPS  approval. 
Section  n  prescribes  specific 
requirements  for  two  engine  airplanes. 
Section  m  prescribes  specific 
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requirements  for  airplanes  with  more 
than  two  engines. 

The  proposed  niunbering  system  and 
organization  of  Appendix  L  is  a 
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significant  departure  from  the  ARAC 
recommendation.  As  an  aid  to  readers 
familiar  with  the  original  ARAC 
proposal.  Tables  1  and  2  cross-reference 


the  original  Appendix  L  paragraph 
numbers  recommended  by  ARAC  to  the 
reorganized  appendix  proposed  in  this 
notice. 


Table  1.— Cross-Reference  of  ARAC  Proposed  and  New  Appendix  L  Paragraph  Numbers 


Original  ARAC  Proposal 


L25.1 
L25.2 


L25.3 
L25.4 


<a) 

(aKi)  ...... 

(aKiWi)  . 
(a)(iH2)  . 

(aK«) 

(a)(HKl) 
(aMiiM2) 

(mm 
(am . ... 

(b) 

(bKi) 

(b)(i)(1)  . 

(bMH) 

(b)(iH) 

(b)(iv) 

(b)(iv)(1) 
(bKiv)(2) 

(i) 

W  

(iH)  


(a) 

(a)(i) .. 
(a)(ii)  . 
(a)(iii) 


(a)(iv) 

(a)(iv)(a) 
(a)(iv)(b) 
(a)(iv)(c) 
(aMv) 


(a){vi) . 

(a)(vii) 

(b) 

(b)(i) ... 


(b)(i)(l)  .... 
(b)(i)(1)(a) 
(b)(i)(l)(b) 
(bMi)(2)  .... 
(b)(i)(2)  .... 
(b)(i)(3)  .... 
(b)(i)(3)  .... 
(b){i)(3)(a) 


(b)(i)(3)(a)(i) .. 
(b)(i)(3)(a)(K)  . 
(b)(i)(3)(a)(iH) 
{b)0)(3)(a)(iv) 
(b)(i)(3)(a)(v) . 
(b)(i)(3)(a)(vi) 


(b)(i)(3)(b) 
(b)(i)(3)(c) 
(b)(i)(3)(d) 


New 


Appendix 
SectionI 
SectionI 
Sedionl 
SectionI 
SectionI 
SectionI 
SectionI  . 
SectionI 
Section  I  . 
SectionI  , 
SectionI  . 
SectionI  . 
SectionI  . 
SectionI  . 
Section  I  . 
Section  I  . 
Section  I  . 
Section  II 
Section  II 
SectionI  . 
Section  II, 
Section  II, 
Section  II, 
Section  II, 
Section  II 
Section  III 
Section  II 
Section  II 
Section  II 
Section  II 
Section  II 
Section  III 
Section  II 
Section  III 
Section  I  . 
Omit 
Section  II 
Section  III 
Section  II  . 
Section  II  . 
Section  II  , 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III 
Section  II  . 
Section  III  . 
Section  II  .. 
Section  III  , 


Section  III 
Section  III 
Section  III 
Section  III 


Applicability 

(a) 

(aMD 

(aMIKO 

(a)(1)(H) 

(a)(2) 

(a)(2){i) 

(a)(2)(ii) 

(aM2)fiH) 

(a)(3) 

(b) 

(b)(1) 

(b)(l)a) 

(b)(1) 

(b)(1)(y) 

(bK2) 

(bK2)0) 

(b)(2K«) 

(b)(1) 

(b)(2)(il) 

(c) 

(a) 

(a)(1) 

(a)(1) 

(a)(2).  (a)(3) 

(a)(2) 

(a)(4) 

(a)(4)(i) 

(a)(4)(ii) 

(a)(4)(ili) 

(a)(3) 

(aK2) 

(aM5) 

(a)(3) 

(d) 

(b)(9) 

(bM6) 

(b)(4) 

(b)(4Ki) 

(b)(4)(il) 

(b)(6) 

(b)(3) 

(b)(7) 

(b)(4) 

(b)(7)(l) 

(b)(4)(i) 

(b)(7)(i)(1) 

(b)(4)(l)(1) 

(b)(7)(IK2) 

(b)(4)(i)(2) 

(b)(7)(iM3) 

(bM4)(iK3) 

(b)(7)(l)(4) 

(b)(4)(i)(4) 

(b)(7)(i)(5) 

(bM4Ki)(5) 

(b)(7)(i)(6) 

(b)(4)(i)(6) 

(b)(7)0i) 

(b)(4)(N) 

(bK7)(H0 

(b)(4)(iii) 

(b)(7)(lv) 

(b)(4)fiv) 
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Table  1.— Cross-Reference  of  ARAC  Prc  iposed  and  New  Appendix  L  Paragraph  Numbers— Continued 


Originai  ARAC  Proposal 


New 

Section  11 .- 

Sector)  III „ 

Secton  II 

Secton  III 

Secton  II 

Secton  III ^ 

Secton  II 

Secton  III _.. 

Secton  II 

Secton  III 

Secton  II 

Secton  III .,.. „. 

Secton  II .-. 

Secton  III 

Secton  II.  Secton  III 

Secton  II,  Secton  III 

Secton  II,  Secton  III 

Secton  I 


L25.5 


(b)(l)(3M«) 

(bKS) 

(bpKa)  ... 
(bKBKb)  ... 
(bKHKc) .., 
(b)CB)(d)  ... 
mm 


(c) .... 
(c)(i) . 
(cM») 


(bKTKv) 

(bM8) 
(bKS) 

mm 

mm 

mm) 

msm 

mem 

msm 

(bK8)fiv) 
(bKSHiv) 
(bK3) 

mn 

(c) 

(cKl) 
(cK2) 
(eK4) 


Table  2.— Cross-Reference  of  New 


AND  ARAC  PROPOSED  APPENDIX  L  PARAGRAPH  NlAHBERS 


New 


Appen*tL 
Secton  I  .... 


Secton  II 


Applicability 


(a) 

(aH1)  

mm) 

(a)(l)(N) 
(aMl)(iH) 

(a)(2)  

(aM2)(i)  . 

(aM2)(H) 

(a)(2)(Mi) 

(aK3)  

(b) 

(b)(1)  

mm) . 
mm«) 

(b)(2)  

(b)(2)(i)  . 
(bK2Kii) 

(b)(3)  

(c) 

(d) 

(e) 

(e)(1)  

(e)(2)  

(e)(3)  

(e)(4)  

(e)(5)  .... 


(a) 

(a)(1)  .... 
(a)(2)  .... 
(a)(3)  .... 
(aH4)  .... 
(a)(4)(i)  . 

(aK4)Cii) 
(a)(4)(Ml) 

(aM5)  .... 
(b)(1)  .... 
(b)(2)(i)  . 
(bK2)(ii) 
(bK3)  .... 
(b)(4)  .... 
(b)(4)(l)  . 
(b)(4)(U) 
(b)(5)  .... 


Original  ARAC  Proposal 


L25.1. 

L25.2. 

L25.2 

L25.2 

L25.2 

L25.2 

New. 

L25.2 

L25.2 

L25.2 

L25.2 

L25.2 

L25.2 

L25.2 

L25J2 

L25.2 

L25.2 

L25.2 

L25.2 

New. 

L25.3 

L25.4 

New. 

New. 

New. 

New. 

L25.5. 


L2S.4. 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.3 

New. 

L25.3 

L25.4 

L25.4 

L25.4 

L25.4 

New. 


(a) 
(a)(i) 
(a)(i)(l) 
(a)(i)(2) 

(a)(ii) 

(a)(ii)1 

(a)(ii)(2) 

(a)(ii)(3) 

(a)(iH) 

(b) 

(b)(i).  (b)(if) 

(b)0)(1) 

(b)Oii) 

(b)Ov) 

(b)CivMl) 
(b)(iv)(2) 

(K) 
(aMviO 


(a) 

(a)(i).  (a)(ii) 

(a)(iii) 

mm,  (a)(v) 

(a)fiv) 

(a)Ov)(a) 

(a)(iv)(b) 

(a)(iv)(c) 

(a)(vi) 

(0 

mm 

(b)(i)(1) 

(b)(i)(l)(a) 

(b)OKl)(b) 
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TABLE  2.— CROSS-REFERENCE  OF  NEW  AND  ARAC  PROPOSED  APPENDIX  L  PARAGRAPH  NUMBERS-Continued 


New 


Section  III 


(bK6)  

(bKT)  

(b)(7)(0  ... 
(b)(7)(i)(1) 
(b)(7)(iK2) 
(bMTKOO) 
(bK7)(iK4) 
(b)(7Ki)(5) 

(bX7)(«)  .. 
(b)(7)(ifi) .. 
(bKTKlv)  . 
(b)(7Xv)  .. 

(bK8)  

(b)(8)(0  ... 
(b)(8Ki)  .. 
(b)(8K«)  - 
(bK8)0v)  . 

(b)(9)  

(c) 

(cKl) 

(cK2) 

wZZZ 

OKI) 

(aK2)  :. 

(aK3)  

(b)(1)  

(b)(2)  

(b)(3)  

(b«4)  

(bK4)(0  .... 

(b)(4Mi)(1) 

(bK4K0(2) 

(bK4)(iK3) 

(bK4Ki)(4) 

(bK4KiK5) 

(bK4)(iH6) 

(bK4)(i)  ... 

(bH4)(i) ... 

(bK4)(lv)  .. 

(bK4Kv)  ... 

(bX5)  

(bXSHO  .... 
(bK5)(l)  ... 
(bKSKi) ... 
(bXSKhO  .. 

(bX6) 

(c) 

(cKi) 

(cK2) 


Original  ARAC  Proposal 


L25.4 

L25.4 

L2S.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L25.4 

L2S.4 

L2S.4 

L25.4 

I.2S.4 

L25.4 

L25.4 

L25.4 

L25.4 

L2S.4 

L25.4 

L2S.4 

L25.4 

1.25.4 

L25.4. 

L25.4 

L25.4 

L».4 

L25.4 

L2S.4 

New. 

L25.4 

L2S.4 

L25.4 

12SA 

L2S.4 

I.2S.4 

L2S.4 

L2S.4 

L2S.4 

L2S.4 

L2S.4 

L2S.4 

L25.4 

L2S.4 

L25.4 

L2S.4 

L2S.4 

L2S.4 

L25.4 

L2S.4 

L2S.4 

L2S.4 


(b)(iK2) 

(b)(iM3) 

(b)(iK3Ma) 

(bKiM3)(a)(i) 

(bKiK3)(aKl) 

(b)(0(3Ma)(i) 

(b)(iK3Ka)Civ) 

(b)(i)(3)(aMv) 

(bXOOMaKvi) 

(b)(iM3)(b) 

(bK'M3Kc) 

(b)(iK3)(d) 

(b)(lK3)(e) 

(bKiO 

(b)(10(a) 

(bKB)(b) 

(b)(1)(c) 

(bHiO(d) 

(b)(i) 

(c) 

(C)(1) 
(C)(H) 

(a) 

(aKO.  {am 

(a)fii).  (a)(v) 

(aKvi) 

(bK«) 

(b)0X2) 

(b)(iK3) 

(b)(l)(3Ka) 

(bKiK3MaK0 

(b)(i)(3KaKi) 

(b)(iK3KaMiiO 

(b)0K3)(aKiv) 

(bKI)(3){aKv) 

(b)(iK3)(aKvi) 

(b)(iK3)(b) 

(b)(iX3Kc) 

(bK0(3)(d) 

(bKOOMe) 

(b)(iO 

(b)fiO(a) 

(b)(i)(b) 

(b)(D(c) 

(b)(IH«fl 

(b)(i) 

(c) 

(cHi) 

(c)(iO 


We  discuss  each  paragraph  of  the 
proposed  new  Appendix  L  below. 

Sectum  I-^)esign  RequiranentB 

1(a)  Airplane  Systems 

I(aKl)  Operation  in  Icing  (Conditions 

KaHlMi) 

ETOPS  aiiplanes  would  have  to 
comply  with  the  requirements  of  section 
25.1419  for  operation  in  icing 
conditions. 

Explanation 

Section  25.1419  sets  out  the 
requirements  for  certifying  a  transport 


category  airplane  for  flight  into  icing 
conditions.  This  requirement  is  optional 
in  that  an  applicant  may  choose  to  not 
apply  for  approval  in  icing  conditions. 
However,  from  a  practical  standpoint  no 
one  would  request  certification  of  an 
airplane  that  did  not  meet  this 
requirement.  This  proposed  new 
regulation  makes  tins  approval 
mandatory  for  ETOPS  approval. 

I(a)(lKii) 

The  airframe  and  propulsion  S3r8tem 
ice  protection  would  have  to  be  capable 
of  continued  safe  flight  and  landing  at 
engine-inoperative  and  decompression 


altitudes  in  icing  conditions.  Following 
the  loss  of  an  engine  at  cruising  altitude, 
an  airplane  will  drift  down  to  a  lower 
(engine-inoperative)  altitude.  A 
decompression  altitude  is  an  altitude  to 
which  an  airplane  must  descend 
following  the  loss  of  cabin  pressure. 
Decompression  altitudes  are  10,000  feet 
MSL  and  below. 

Explanation 

lliis  paragraph  would  codify  AC  120- 
42A,  paragraph  8(bKll)  for  airframe  ice 
protection,  llie  applicant  would  have  to 
demonstrate  that  the  airplane  is  capable 
of  continued  safe  flight  and  landing  at 
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the  decompression  altitudes.  This  rule 
would  require  the  applicant  to 
demonstrate  to  the  FAA  that  the  anti- 
icing  systems  on  the  airplane  will  assure 
the  airplane's  capability  to  continue  to 
operate  during  a  worst-case  diversion. 
The  ARAC  Working  Group 
recommended  a  standard  that  would 
reqiure  the  capability  to  safely  divert  if 
anti-icing  caimot  be  shown  available  for 
all  scenarios.  This  recommended 
standard  tacitly  assumes  that  airplane 
ice  protection  Is  not  necessarily 
required  during  an  ETOPS  diversion. 
We  disagree  with  this  recommendation. 
Paragraph  8(b)(ll)  of  AC  120-42A  says 
that  the  airframe  and  propulsion  ice 
protection  should  be  shown  to  provide 
adequate  capability  for  the  intended 
operation.  The  AC  says  that  this  should 
accoimt  for  prolonged  exposiu^  to  lower 
altitudes  associated  with  the  engine-out 
diversion,  cruise,  holding,  approach  and 
landing.  We  do  not  interpret  this 
paragraph  as  allowing  circumstances 
where  anti-icing  would  not  normally  be 
available  during  an  ETOPS  diversion. 
An  applicant  would  have  to  address  any 
failure  conditions  where  the  ice- 
protection  systems  would  not  be 
available  during  an  ETOPS  diversion  as 
part  of  the  safety  analysis  required  by 
section  25.1309. 

The  preamble  justification  provided 
in  the  ARAC  proposal  stated  that  this 
rule  "will  also  require  the  applicant  to 
demonstrate  that  the  non-heated  (or- 
"non-deiced")  areas  of  the  airplane  will 
not  pick  up  a  load  of  ice  that  would 
make  the  airplane  uncontrollable  or 
create  too  much  drag  to  complete  the 
diversion."  This  statement  is  consistent 
with  how  the  FAA  has  applied  the 
criteria  of  AC  120-42 A  paragraph 
8.(b)(ll)  for  all  airplanes  certified  using 
that  policy.  However,  the  ARAC 
recommendation  did  not  include  this 
specific  provision.  We  have  added  this 
requirement  into  the  proposed  rule  as  a 
new  paragraph  I(a)(l)(iii).  It  is 
consistent  with  ARAC's 
recommendation  and  consistent  with 
what  has  been  standard  ETOPS  type 
certification  practice  to  consider  the 
accumulation  of  ice  on  the  non-heated 
or  non-deiced  areas  of  the  airplane. 

The  associated  advisory  material  for 
this  proposed  requirement  will  describe 
the  conditions  and  assumptions  that  an 
applicant  may  use  in  simulating  a 
diversion  icing  enyironpient  for 
showing  compliance  with  the  proposed 
rule.  The  advisory  material  will  also 
provide  guidance  for  developing 
analyses  or  testing  that  would  justify  not 
haviifg  to  assimie  that  the  entire 
diversion  would  be  in  icing  conditions. 


1(a)(2)  K  sctrical  Power  Supply 

I(a)(2}(i)  and  (ii) 

These  paragraphs  would  establish 
reliabilit  f  requirements  for  the  electrical 
power  SI  pply  system  on  an  ETOPS 
flight. 

Explanal  ion 

Paragraphs  I(a)(2)(i)  and  (ii)  are 
a  restatement  of  section 
or  the  electrical  power  supply 


basicall) 

25.1309 

system  i^  consideration  of  the  ETOPS 

mission 

appareni 


We  agree  with  the  ARAC's 
intent  that  these  paragraphs,  in 
conjimd  ion  with  the  new  sections 
25.1535(  i)  and  (b),  codify  paragraphs 
8(b)(1),  a(b)(6),  8(b)(7)  and  8(c)(4)  of  AC 
120-4  2 A  for  the  electrically  powered 
ETOPS  9  gnificant  systems.  "These 
paragrap  is  establish  the  overall  system 
safety  ot  ectives  for  these  systems  in 
extendec  operations. 

The  pi  oposed  rule  is  not  as  explicit  as 
AC  120- 12 A  in  stating  the  types  of 
function  i  that  an  applicant  would  need 
to  consic  er  in  applying  the  safety 
objective  s  of  section  25.1309  for  an 
ETOPS  I  lission.  The  general  philosophy 
of  the  pr  >posed  rule  is  to  let  the  existing 
polity  associated  with  section  25.1309 
eompliai  ce  determine  the  design 
analysis  or  ETOPS.  This  philosophy  is 
consistei  t  with  paragraph  (c)(1)  of  the 
Boeing  h  bdel  777  ETOPS  special 
conditio]  is,  which  requires  the  applicant 
to  comp!  f  with  part  25  with  regards  to 
the  ETO!  S  mission.  Although  we 
discuss  tpis  regulatory  philosophy  here 
in  referei  ice  to  the  specific  electrical 
power  SI  pply  system  requirements,  it 
also  app!  ies  to  other  ETOPS  significant 
systems  hat  are  not  specifically 
addresse  1  in  the  proposed  rule. 

The  Fi  lA's  intent  for  paragraphs 
I(a)(2)(i)  md  (ii)  is  to  assure  that  the 
applican :  properly  focuses  on  electrical 
power  re  iundancy  and  reliability  when 
consider  ng  ETOPS  mission  scenarios  in 
showing  compliance  with  section 
25.1309.  On  a  two-engine  airplane,  the 
potentiai  lack  of  redundancy  available 
for  elect]  ical  power  generation  makes 
this  requ  irement  especially  important. 
Howevei ,  the  new  emphasis  is  in 
paragraph  (ii).  It  will  be  up  to  the 
applicant  to  demonstrate  which 
function^  would  reduce  the  capability  of 
the  airplane  or  the  ability  of  the  crew  to 
cope  with  adverse  operating  conditions. 
It  is  not  lealistic,  for  instance,  for  an 
applicant  to  state  that  operating  for  an 
extended  period  of  time  on  suction  feed 
would  nf>t  reduce  the  capability  of  the 
airplane  to  cope  with  adverse  operating 
conditions  (for  example,  negative  g  or 
turbulen  :e).  Additionally,  the  applicant 
would  hf  ve  lo  determine  what 
navigation  and  communication  systems 


inust  be  powered  by  emergency 
generation  sources  during  a  worst  case 
ETOPS  diversion. 

I(a)(2)(iii) 

This  paragraph  would  require  at  least 
three  independent  electrical  generation 
sources  for  airplanes  being  certified  for 
greater  than  180  minutes. 

Explanation 

Paragraph  I(a)(2)(iii}  would  codify  the 
three  generator  requirement  of 
paragraph  8.(b)(8)  in  AC  120-42A. 
However,  the  ARAC  recommendation 
only  applies  this  requirement  to 
airplanes  being  certified  for  greater  than 
180-minute  ETOPS.  The  AC  specifies 
three  generators  for  any  ETOPS 
approval.  This  specific  requirement 
created  much  discussion  within  the 
ARAC  ETOPS  Working  Group. 
Paragraph  I(a)(2)(iii)  as  proposed  in  this 
notice  represents  the  compromise 
position  that  allowed  working  group 
consensus.  The  following  paragraphs  ^^ 
are  the  ARAC's  recommended 
justification  for  this  requirement.  The 
FAA  is  publishing  them  withoui 
comment. 

This  topic  is  inextricably  linked  to  the 
discussion  about  MMELs.  The  MMEL  or 
Master  Minimum  Equipment  List  allows 
an  airplane  operator  to  fly  without 
equipment  not  on  this  fully  functioning. 
There  is  concern  that  without  a  specific 
number  of  generators  required  in  the 
rule,  the  MMEL  could  strip  away  some 
of  the  redundancy  required  for  long- 
range  flight.  The  aigimients  against  a 
prescriptive  number  are  generally  as 
follows: 

(1)  Defining  a  number  of  generators 
would  not  assure  proper  system 
reliability  (for  example,  is  it  better  to 
have  three  generators  with  a  Mean  Time 
Between  Failures  (MTBF)  of  20,000 
hours  each,  or  four  generators  with  an 
MTBF  of  3,000  each?) 

(2)  Defining  a  nimiber  of  generators 
would  either  artificially  constrain  or 
give  a  "pass"  to  future  airplane  designs. 
For  instance,  if  a  new  airplane  had  a 
system  architectural  need  for  8 
generating  systems,  requiring  three  in 
Uie  ETOPS  rule  would  not  assure  an 
adequately  safe  design. 

(3)  Trying  to  address  the  formation  of 
the  MK^L  in  part  25  is  impractical  and 
inconsistent  with  agreed-to  policies  for 
MMEL  development. 

"Nonetheless,  it  was  agreed  that  there 
should  be  a  tie-in  between  the  analysis 
performed  for  Part  25  ETOPS  approval 
and  the  analysis  the  Flight  Operations 
Evaluation  Review  Board  (FOEB),  who 
develop  the  MMEL,  used  in  determining 
dispatch  criteria.  This  is  almost  always 
the  case  in  today's  process,  but 
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formalizing  the  process  would  be  a 
positive  step. 

"Therefore,  an  additional  paragraph 
has  been  added  to  the  ETOPS  regulation 
to  require  a  minimum  number  of 
electrical  generators.  This  requirement 
codifies  the  existing  AC  120-42A 
electrical  generator  redimdancy  criteria. 
The  intent  of  this  requirement  is  to 
ensiue  future  airplanes  to  be  certified 
for  ETOPS  have  an  electrical  generation 
system  architecture  equivalent  to  the 
737.  757,  767,  777  and  A310,  320,  A330 
era  airplanes.  Future  airplane  electrical 
system  architectures  may  be 
significantly  different  from  today's 
airplanes,  but  the  architecture  must  be 
equivalent  from  the  perspective  of 
robustness  to  independent  failure 
scenarios." 

1(a)(3)  Time  Limited  Systems  = 

This  paragraph  would  require  that  the 
applicant  state  the  capability  of  most 
time  limiting  ETOPS  significant  system 
in  the  airplane  flight  manual. 

Explanation 

As  stated  previously  for  the  revised 
paragraph  25.857(c)(2),  this  requirement 
woidd  provide  the  information  that  the 
operators  would  need  to  comply  with 
the  applicable  operating  requirements. 
Advisory  Circular  120-42A  has  two 
main  categories  of  ETOPS  approval  (120 
minutes  and  180  minutes)  based  on 
demonstrated  propulsion  system 
reliability.  The  ETOPS  approval,  as 
stated  in  the  airplane  flight  manual  in 
currently  approved  ETOPS  airplanes, 
identifies  the  maximum  approved 
diversion  time  based  as  one  of  these  two 
times.  In  order  to  qualify  for  the  ETOPS 
type  design  approval,  the  applicant 
must  design  the  airplane  time-limited 
systems  to  support  this  maximum 
approved  diversion  time  with  an 
additional  15  minutes  capability  to 
allow  for  airplane  holding,  approach 
and  landing. 

In  the  context  of  proposed  paragraph 
1(a)(3),  we  do  not  consider  the 
propulsion  system  as  a  time-limited 
ETOPS  significant  system.  Proposed 
Appendix  L,  section  11(a),  codifies  the 
service  experience  mediod  for  ETOPS 
approval  from  AC  120-42A.  Paragraph 
n(a)(4)  of  this  section  defines  the 
required  world  fleet  in-flight  shutdown 
rate  with  each  level  of  ETOPS 
operational  approval.  In  this  particular 
case,  the  level  of  ETOPS  approval  refers 
to  the  operational  approval  authority 
defined  in  the  operating  rules,  not  the 
time-limited  system  capability  required 
in  paragraph  1(a)(3). 


lib)  Pmpulsion  System 
1(b)(1)  Fuel  System  Design 

This  paragraph  would  require  design 
features  to  ensiire  that  fuel  necessary  to 
complete  an  ETOPS  mission  will  be 
available  at  the  flow  and  pressure 
required  for  the  engine,  during  a 
diversion  for  the  longest  time  being 
approved  for  the  airplane.  The  proposed 
rule  includes  a  requirement  for  alerts  to 
the  crew  when  the  fuel  available  to  the 
engines  falls  below  the  level  reqiiired  to 
complete  the  mission  which  can  occur 
because  of  fuel  mismanagement, 
abnormal  transfer  between  tanks,  and 
fuel  loss. 

Explanation 

Fuel  system  design  and  the  ability  of 
the  crew  to  properly  deal  with  fuel 
system  malfunctions  are  arguably  the 
most  important  issues  facing  the 
designer  of  ETOPS  airplanes.  The 
proposed  rule  (with  corresponding  AC 
guidance)  addresses  the  need  for: 

(1)  Positive  fuel  pressiu^  at  the  engine 
fuel  pimip  (no  suction  feed); 

(2)  Fuel  availability  following  system 
failures  (no  hidden/trapped  fuel, 
functional  crossfeed  vsdves,  etc.);  and 

(3)  Flight  deck  alerts  when  fuel 
available  to  the  engines  falls  below  the 
level  required  to  complete  the  mission. 

The  proposed  requirements  would 
codify  the  intent  of  paragraph 
8.(b)(2)(iii)  of  AC  120-42A.  paragraph 
(c)(3)(i)(C)  of  the  Boeing  777  ETOPS 
special  conditions,  and  items  7  and  8  of 
the  tjrpe  design  provisions  of  the  207 
minute  ETOPS  Policy  Letter  EPL  20-1. 

There  has  been  some  discussion 
regarding  newer  generation  airplanes 
(B777)  and  their  system  architecture 
being  the  standard  by  which  operations 
beyond  180  minutes  will  be  judged. 
Currently,  all  transport  category  aircraft 
are  requfred  to  perform  suction  feed 
testing  as  part  of  basic  part  25 
certification,  which  requires  the 
applicant  to  simulate  an  all  Alternating 
Current  (AC)  power  loss  at  the  highest 
altitude  the  airplane  is  used  in  service 
("service  ceiling").  The  testing  is 
performed  to  demonstrate  that  in  the 
event  of  an  all  AC  power  loss,  there  is 
still  ability  (at  some  safe  altitude)  to  re- 
start the  engines  after  flameout  on 
suction  feed  and  generate  thrust  to  a 
safe  landing.  This  demonstration  does 
not,  however,  provide  any  assurance 
that  the  engines  can  operate  on  suction 
feed  for  the  long  duration  diversion 
times  envisioned  for  ETOPS.  The 
engines  are  certified  with  a  mininnim 
engine  fuel  pump  inlet  pressure  limit  of 
typically  one-half  pound  per  square 
inch  (0.5  psi)  above  the  ambient  air 
pressure,  or  the  fuel  vapor  pressure. 


whichever  is  higher.  Section  25.955 
requires  that  the  airplane  fuel  system 
deliver  fuel  to  the  engine  at  this 
minimum  pressure  for  the  maYimiini 
fuel  flow  required  by  the  engine. 
Without  the  fuel  boost  pressure, 
airplanes  cannot  comply  with  §  25.955. 
The  fuel  system  design  requirements 
proposed  in  this  notice  are  intended  tq 
ensure  that  continued  operation  on 
suction  feed  is  not  a  practical  possibility 
on  ETOPS  airplanes.  Paragraph  1(b)(1) 
would  be  applicable  to  all  ETOPS 
airplanes  irrespective  of  the  number  of 
engines. 

Loss  of  normal  electrical  power  to  the 
boost  pumps  is  the  primary  cause  of  the 
loss  of  fuel  system  boost  pressure.  A 
specific  fuel  feed  capability  requirement 
has  been  added  for  twin-engine  ETOPS 
operations  beyond  180  minutes  that  is 
intended  to  address  the  concerns  about 
loss  of  fuel  boost  pressure  raised  in  the 
development  of  the  207  minute  ETOPS 
policy.  The  207-minute  policy  included 
a  provision  to  also  address  fuel  cross- 
feed  capability  following  the  failure  of 
normal  electrical  power.  Proposed 
paragraph  I(b)(l)(i)  would  require  that 
the  applicant  design  the  airplane  fuel 
system  with  a  fuel  boost  pump  in  each 
main  tank  and  the  capability  to  operate 
at  least  one  crossfeed  valve  by  a  back- 
up electrical  generation  source  other 
than  the  primary  engine  driven  or  APU 
driven  generators.  There  is  an  exception 
in  the  proposed  rule  for  fuel  system 
designs  for  situations  when  electrical 
power  does  not  provide  required  fuel 
boost  pressure  or  crossfeed  valve 
actuation.  Although  this  is  a  specific 
design  requirement  applicable  to  two 
engine  airplanes  for  ETOPS  beyond  180 
minutes,  the  overall  design  objective 
underlying  paragraph  1(b)(1)  is 
applicable  to  all  ETOPS  airplanes.  The 
applicant  may  use  the  same  design 
featiu^s  required  by  paragraph  ICb)(l)(i) 
as  part  of  their  compliance  with 
paragraph  1(b)(1)  for  airplanes  not 
specifically  covered  by  this 
subparagraph. 

The  otner  possible  source  of  the  loss 
of  fuel  boost  pressure  is  mechanical 
failure  of  fuel  system  components. 
These  include  pump  failures  or 
performance  degradation,  valve  failures, 
and  plimibing  failures  causing  internal 
or  external  fuel  leaks  that  result  in 
significant  fuel  pressure  loss.  Possible 
design  alternatives  to  address 
mechanical  failures  as  a  source  of  loss 
of  fuel  system  boost  pressure  are: 

1.  Redundancy  (additional  boost 
pumps,  cross-feed  valves,  etc.) 

2.  Improved  component  reliability 
(including  any  instructions  for 
continued  airworthiness  necessary  to 
maintain  that  level  of  reliability) 
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3.  Enlaiged  main  &iel  tank  capacity 
(to  minimize  the  effect  of  loss  of  boost 
pressure  in  other  fuel  tanks) 

4.  A  time-limited  engine  fuel  inlet 
pressure  limit  at  which  the  engine  can 
demonstrate  acceptable  operation  and 
integrity  for  the  longest  diversion  time 
for  which  the  airplane  manufacturer  is 
requesting  approval. 

Each  of  these  design  alternatives  has 
advantages  and  disadvantages  that  the 
manufecturer  would  need  to  consider  in 
designing  an  airplane  to  comply  with 
the  proposed  rule. 

We  intend  that  the  proposed 
paragraph  1(b)(1)  would  preclude  all 
causes  of  loss  of  system  boost  pressure 
in  extended  operations.  This  is 
consistent  widi  the  overaU  safisty 
objectives  established  by  the  part  25 
airworthiness  standards  for  potentially 
catastrophic  failure  conditions. 

PropcMed  paragraph  I(b)(l)(ii)  would 
require  flight  dedt  alerts  when  the  fuel 
available  to  the  engines  falls  below  that 
required  to  complete  the  mission.  The 
FAA's  intent  is  that  the  required  flight 
deck  alerts  would  give  flight  crews  clear 
warning  of  impending  fuel  exhaustion 
with  enough  time  to  safely  land  the 
airplane  before  the  condition  becomes 
critical.  As  a  minimum,  the 
manufacturer  would  have  to  design  the 
flight  deck  alerts  to  address  the  types  of 
failures  or  human  errors  that  have 
resulted  in  airline  fuel  exhaustion 
events  in  service. 

Examples  of  fuel  exhaustion  events 
include  an  Air  Canada  Boeing  767  that 
landed  on  an  abandoned  runway  after 
both  engines  flamed  out  horn  fuel 
exhaiistion.  In  this  case,  the  normal  low 
fuel  alerts  did  not  function  because  of 
a  fuel  quantity  indication  system  failure. 
The  fuel  exhaustion  was  caused  by  the 
crew  not  receiving  a  low  fuel  alert,  in 
combination  with  an  unapproved 
airplane  dispatch  and  a  fueling  oror. 
An  Air  Tran  Airbus  A330  landed  in  the 
Azores  following  flameout  of  both 
oigines  caused  by  hiel  exhaustion  due 
to  an  unrecognized  engine  fuel  leak.  The 
AC  provides  guidance  on  critical  fuel 
system  alerts  derived  from  these  types 
of  fuel  loss  events  that  have  occiured  in 
the  current  generation  of  aircraft. 

1(b)(2)  APU  design 

If  operation  of  an  auxiliary  power  unit 
(APU)  were  needed  to  comply  with  the 
ETOPS  requirements,  the  applicant 
would  have  to  demonstrate  ^t  the 
APU  has  adequate  reliability  for  that 
operation.  Also,  if  in-flight  start  and  run 
capability  is  necessary,  the  APU  in- 
flight opwating  envelope  would  have  to 
extend  to  the  maximum  operating 
altitude  of  the  airplane  or  45,000  feet, 
whichevw  is  lower. 


Explana  tion 

The  e  ectrical  system  reliability 
standan  contained  in  AC  120-42 A 
envisions  three  independent  alternating 
current  (AC)  electrical  generators. 
Besides  jthe  two  engine  driven 
generators,  an  auxiliary  power  imit 
(APU)  cpuld  drive  a  third  generator  to 
meet  this  standard.  Auxiliary  power 
units  arf  separately  controlled  small 
engines  that  are  installed  on  an  aircraft 
to  powef-  services  when  the  main 
aircraft  ^ngines  are  not  running. 
Airlinesj  normally  use  an  airplane  APU 
at  the  gate  to  provide  electrical  power 
for  onbqard  lighting  and  an  air  source 
for  the  air  conditioning  system  between 
fUghts.  tesides  this  normal  function,  the 
FAA  may  allow  an  airline  to  use  an 
APU  powered  electrical  generator 
during  a  revenue  flight  when  a  main 
engine  generator  is  not  working. 

The  e  ectrical  system  reliability 
requirei  lents  proposed  in  this  notice  do 
not  spec  ifically  require  three 
independent  generators  except  for 
airplane$  being  certified  for  ETOPS 
diversion  times  greater  than  180 
minuteSi  Current  two  engine  aircraft 
that  the  FAA  has  approved  for  ETOPS 
would  aply  be  able  to  comply  with  the 
proposed  requirement  for  electrical 
system  reliability  by  having  three 
independent  generators.  Other  required 
aircraft  i  ystem  functions  also  may  be 
powere<  by  an  APU.  Proposed 
paragra]  h  1(b)(2)  of  the  rule  would 
require  t  hat  if  the  applicant  is  going  to 
rely  on  Vie  APU  for  compliance  with  the 
ETOPS  fequirements: 
~  (1)  The  APU  has  to  have  adequate 
reliabili  y;  and 

(2)  If  i :  must  be  started  and  run  in- 
flight, tile  APU  must  demonstrate  that  it 
has  the  capability  to  start  and  perform 
its  intended  function  up  to  the 
maximu  in  operating  altitude  of  the 
airplane,  or  45,000  feet,  whichever  is 
lower.    I 

The  niajor  reason  for  wanting  high 
altitude  UPU  in-flight  start  capability  is 
to  avoid!  having  flight  level  changes  that 
would  ckuse  the  flight  to  have  to  cross 
through jestablished  flight  track  systems 
just  to  start  the  APU.  Also,  once  the 
flight  leaves  the  established  track 
system  k  can  be  very  difficult,  or 
impossible  to  re-enter  the  track  system. 
reducin|  the  pilot's  flexibility  to  fly  the 
optimum  flight  plan.  Having  an  in-flight 
start  capability  up  to  45,000  feet 
mitigatefe  these  concerns. 

"Adequate"  reliability  consumed 
much  olthe  Working  Group's 
discussion  time  during  development  of  ~ 
the  rule^  This  term  can  only  be  placed 
in  contekt  by  imderstanding  the  overall 
electrics  1  and  pneumatic  system 


architecture  of  the  airplane.  For 
instance,  if  an  applicant  has  installed 
generators  with  inadequate  reliability, 
their  mean  time  between  failure  (MTBF) 
may  require  an  extremely  reliable  APU 
generator  in  order  to  comply  with  the 
electrical  system  reliability  objectives  of 
§  25.1309.  This  would  drive  the 
applicant  into  a  significant  APU 
reliability  demonstration  program.  The 
reverse  could  also  be  true.  An  electrical 
system  may  have  generators  with  an 
excellent  MTBF  of  100,000  hours  with 
additional  non-APU  back-up  sources.  In 
this  case,  the  "required"  reliability  of 
the  APU  would  be  less  than  for  current 
airplane  electrical  systems  with  APU 
driven  genarattns.  However,  the 
applicant  would  have  to  present  a 
convincing  system  level  reliability 
analysis  backed  by  validated  component 
reliability  data  before  the  FAA  would 
accept  an  assumption  of  lower  APU 
reliability  from  diat  required  for  today's 
airplanes. 

An  APU  has  traditionally  been  used 
only  to  "back-up"  the  electrical  system, 
and  the  proposed  new  regulatory  and 
advisory  mat^al  focuses  on  this 
function.  No  current  aircraft  utilizes  an 
APU  to  provide  "back-up"  pneumatic 
system  c^abiUty  to  meet  ETOPS 
significant  system  reliability  standards. 
However,  the  associated  advisory 
circiUar  addresses  the  possible 
operational  need  fix  APU  pneumatics 
on  the  ground  to  power  the  cabin  air 
conditioning  system  following  an 
airplane  diversion.  If  the  APU  is 
necessary  as  a  bleed  source  to  comply 
with  section  25.1309  or  the  new  section 
25.1535.  the  applicant  would  have  to 
define  the  operating  envelope  of  where 
it  can  perform  this  intended  function. 
The  FAA  requires  this  for  any  APU 
required  function  under  the  existing 
airworthiness  standards  of  part  25. 
Currently  most  APUs  can  only  provide 
both  bleed  air  and  electrical  power  at 
lower  cruise  altitudes,  and  caimot 
provide  enough  bleed  air  to  power  an 
air  conditioning  pack  at  the  airplane 
service  ceiling.  Tlie  applicant  would 
have  to  fidly  account  for  the  use  of  a 
"limited"  ETOPS  APU  operating 
envelope  in  substantiating  compliance 
with  section  25.1309  or  section  25.1535. 
In  accoimting  for  a  limited  APU 
operating  envelope,  the  applicant  would 
have  to  address  die  operational 
implications,  including  air  traffic 
control,  of  having  to  descend  to  a  lower 
altitude  in  order  to  use  the  required 
APU  function. 

ARAC  recommended  the  following 
language  for  paragraph  1(b)(2):  "If 
operation  of  the  APU  installation  is 
required  to  comply  with  this  appendix, 
the  applicant  must  *  *  *".  Except  for 
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the  electrical  system,  which  has  specific 
requirements  in  proposed  Appendix  L, 
all  other  potential  airplane  system 
functions  that  could  be  powered  by  an 
APU  are  addressed  by  the  ovmall 
ETOPS  requirement  contained  in 
section  2S.1535(a).  Examples  indude 
the  cabin  pressurization  and  hydraulic 
systems,  which  may  be  powered  by  an 
APU.  The  ARAC  recommended 
proposed  rule  and  preamble  states  the 
intent  that  this  requirement  should  not 
be  limited  to  just  electrical  system 
reliability.  We  have  corrected  this 
oversight  by  replacing  "this  appendix" 
with  section  25.1535  in  proposed 
paragraph  1(b)(2). 

1(b)(3)  Engine  Oil  Tank  Design 

The  engine  oil  filler  cap  design  would 
have  to  comply  with  a  proposed  change 
to  section  33.71(c)(4),  which  will 
require  oil  tank  cap  designs  that  prevent 
hazardous  oil  loss  in  the  event  of  an  oil 
tank  cap  installation  error. 

Explanation 

See  the  proposed  change  to  section 
33.71(c)(4)  for  an  explanation  of  the 
reasons  for  this  change.  We  added 
,  paragraph  1(b)(3)  to  Appendix  L  to 
ensure  that  engines  installed  on  ETOPS 
airplanes  comply  with  the  part  33 
requirement. 

1(c)  Engine  Condition  Monitoring 

The  applicant  would  have  to  define 
and  validate,  as  required,  an  engine 
condition  monitoring  process  in 
accordance  with  pjart  33.  Appendix  A, 
paragraph  A33.4. 

Explanation 

This  requirement  would  codify 
paragraph  a(5)  of  Appendix  A  of  AC 
120-42A  and  paragraph  (b)(2)  of  the 
Boeing  Model  777  ETOPS  special 
conditions. 

With  the  propiilsion  system 
reliabilities  existing  on  today's  long 
range  airplanes,  the  FAA  is  very 
concerned  that  the  biggest  threat  to 
ETOPS  safety  is  the  risk  associated  with 
common  cause,  cascading  failiu«s  and 
fuel  exhaustion.  Several  of  the  proposed 
requirements  in  this  notice  would 
address  these  threats.  The  engine 
condition  monitoring  process 
requirement  specific^y  addresses  the 
potential  of  additional  engine  failure  or 
failures  resulting  from  the  increased 
thrust  or  service  demands  on  the 
remaining  engine  or  engines. 

Operators  would  be  required,  in  the 
proposed  changes  to  parts  121  ^d  135, 
to  have  an  engine  condition  monitoring 
program  as  part  of  their  ETOPS 
maintenance  program.  Paragraph  1(c)  of 
Appendix  L  and  paragraph  A33.4  in 


part  33  would  require  the  airplane  and 
engine  manufacturer  to  provide  the 
instructions  necessary  for  an  operator  to 
develop  this  program. 

Since  the  potential  for  a  catastrophic 
loss  of  thrust  is  greater  on  a  two  engine 
airplane  than  on  airplanes  with  more 
than  two  engines,  this  proposed  rule 
would  require  that  the  applicant 
validate  the  engine  concUtion 
monitoring  process  for  use  on  two 
engine  airplanes  before  ETOPS 
approval.  For  airplanes  with  more  than 
two  engines,  the  applicant  would  need 
only  to  define  the  process. 

1(d)  Configuration,  Maintenance  and 
Procedures 

The  applicant  would  have  to  identify 
configuration,  maintenance,  or 
operational  standards  necessary  to 
maintain  appropriate  reliability  or  to 
obtain  required  capability  for  ETCH'S  in 
a  Configuration,  Maintenance,  and 
Procedures  (CMP)  dociunent. 

Explanation 

Paragraph  1(d)  of  the  proposed  rule 
would  codify  material  AC  120-42 A.  AU 
existing  policy  on  revising  CMP 
documents  would  remain  in  force  under 
the  new  rule.  This  is  discussed  more 
ftdly  previously  under  general  issues  in 
the  general  discussion  of  the  proposal. 

1(e)  Airplane  Flight  Manual 

This  paragraph  would  specify  certain 
information  that  the  airplane  flight 
manual  (AFM)  must  contain  for  ETOPS 
approval. 

Explanation 

This  proposed  requirement  would 
codify  paragraph  8(f)(1)  of  AC  120-42A. 
ARAC  did  not  include  this  paragraph  in 
their  proposed  rule  draft.  However, 
there  are  provisions  witl^n  the  AC 
paragraph  that  the  FAA  has  required  in 
Jill  ETOPS  type  design  approvsds  issued 
since  1985.  The  ETOPS  approval 
statement  contained  in  AC 
subparagraph  8(f)(l)(vi)  is  particularly 
important  as  applicants  have  based  their 
airplane  flight  manual  ETOPS  approval 
statements  on  this  wording.  We  are 
proposing  to  add  the  relevant  provisions 
from  AC  paragraph  8(fKl)  into  this 
notice  in  order  to  maintain  continuity 
with  the  historical  AFM  ETOPS 
requirements. 

The  two  provisions  fit)m  AC  120-42A 
that  we  are  not  proposing  to  incorporate 
directly  into  proposed  paragraph  1(e)  are 
subparagraphs  8(f)(l)(iii)  and  (v). 
Subparagraph  8(f)(l){iii)  addresses 
inclusion  of  the  performance  data  used 
to  comply  with  the  engine-inoperative 
diversion  criteria  of  the  flight  dispatch 
considerations  in  the  operational 


approval  section  of  the  advisory 
circular.  Contrary  to  this  advisory 
circular  provision,  the  FAA  has  not 
required  that  the  performance  data  be 
included  in  the  approved  parts  of  the 
AFM  and  have  not  included  this 
provision  in  the  proposed  rule. 
Subparagraph  8(f)(l)(v)  asks  for  a 
description  or  reference  to  a  document 
containing  the  approved  airplane 
configuration  CMP  standard.  The  CMP 
document  identification  has 
traditionally  been  included  in  the 
ETOPS  approval  statement  defined  in 
subparagraph  8(f)(l)(vi)  for  ETOPS 
airplanes  approved  under  the  eidsting 
policy.  Therefore,  we  have  combined 
subparagraphs  8(f)(l)(v)  and  8(f)(l)(vi) 
from  the  AC  into  the  new  proposed 
paragraph  1(e)(5). 

We  are  also  proposing  to  add  the 
original  AFM  requirement  from  the 
ARAC  proposal  into  paragraph  1(e)(4). 
This  proposed  requirement  is  not  in  AC 
120-42A.  This  proposed  paragraph 
would  require  the  applicant  to  define 
the  maximum  ETOPS  diversion  time 
capability  required  by  paragraph  1(a)(3) 
into  the  airplane  flight  manual  in 
accordance  with  §  25.1581(a)(2), 
"Furnishing  Information."  This 
proposed  requirement  provides  a  cross- 
reference  to  proposed  paragraph  1(a)(3), 
which  would  require  that  the  ETOPS 
capability  defined  by  most  limiting 
ETOPS  significant  system  capability  be 
stated  in  the  airplane  flight  manual. 

Section  II— Two  Engiiie  Airplanes 

In  addition  to  the  requirements  of 
section  I,  an  applicant  for  a  two  engine 
airplane  would  have  to  also  show 
compliance  with  one  of  three  proposed 
requirements  of  section  n. 

11(a)  Service  Experience  Method 

The  applicant  would  have  to 
demonstrate  that  the  airplane  and 
engine  combination  for  which  approval 
is  sought  has  the  required  airplane  and 
propulsion  system  capability  to  safely 
conduct  an  ETOPS  mission  with  the 
maximum  diversion  for  which  approval 
is  sought,  and  has  achieved  required 
airframe  and  propulsion  system 
reliability  based  upon  fleet  in-service 
experience. 

Explanation 

Proposed  sub-section  11(a)  would 
codify  part  of  the  existing  approval 
process  based  on  service  experience,  as 
contained  in  AC  120-42 A  for  two 
engine  airplanes.  This  includes  the  most 
significant  aspect  of  this  process,  the 
propulsion  system  assessment 
contained  in  Appendix  1  of  the  advisory 
circular.  The  AC  process  is  predicated 
on  having  a  sufficient  amount  of  service 
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experience  to  give  the  FAA  enough  data 
to  assess  the  overall  suitability  of  a  two- 
eiudne  airplane  for  ETOPS  iqxproval. 

The  AC  type  design  assessment 
criteria  are  chvided  into  two  parts.  The 
first  part  defines  specific  system  design 
capability  and  safety  objectives  in  ordo^ 
to  provide  a  minimum  design  standard 
for  airplanes  operating  in  ETOPS.  This 
part  of  the  AC  critoia  is  addressed  in 
proposed  section  25.1535(a)'and  (b).  and 
section  I  of  pn^wsed  part  25  appendix 
L. 

The  second  part  of  the  AC  process  is 
a  review  of  in-service  problems  and 
identification  of  appropriate  corrective 
actions  to  prevent  problems  that  could 
have  an  adverse  effect  on  ETCK>S  safety. 
Part  of  this  review  is  to  establish  that 
the  airplane  and  propulsion  systnns 
have  an  appropriate  level  of  reliability 
to  meet  the  safety  objectives  defined  in 
the  AC.  Appendix  1  of  the  AC  defines 
an  amount  of  service  experience  that 
woiild  normally  be  reqiiired  in  order  to 
give  a  sufficient  database  to  evaluate 
propulsion  system  reliability.  We  are 
proposing  to  adtkess  this  second  part  of 
the  AC  type  design  assessmoit  process 
in  sub-smrtion  11(b)  of  this  notice. 

11(a)(1)  Reqiiired  Service  Experience 

This  paragraph  would  require  that  an 
applicant  who  desires  to  olrtain  ETOPS 
type  design  approval  using  service 
experience  conduct  a  reliability  review 
after  accumulating  250,000  worldwide 
fleet  engine  hours  on  the  airplane  and 
engine  combination  for  which  approval 
is  being  sought.  The  number  of  hours 
could  be  reduced  if  adequate 
compensating  factors  are  identified 
which  give  a  reasonable  equivalent 
database.  A  significant  portion  of  the 
250,000  engine  hoius  would  have  to  be 
obtained  on  the  candidate  airplane. 

Explanation 

Proposed  paragraph  11(a)(1)  would 
codify  the  service  experience  eligibility 
criteria  fiom  paragraph  a(l)  of  Appendix 
lofACl2D-42A. 

11(a)(2)  Propulsion  System  Assessment 

Paragraph  II(a)(2)(i)  would  require  an 
applicant  to  conduct  a  propidsion 
system  assessment  based  on  data 
collected  bam  the  entire  fleet  of  the 
specific  airplane  and  engine 
combination  for  which  approval  is 
sought.  Paragraph  n(a)(2)(ii)  would 
require  an  applicant  to  identify 
corrective  actions  to  prevent  future 
occurrences  of  engine  in-flight, 
shutdowns  or  loss  of  thrust  control. 

Explanation 

Paragraph  II(a)(2)(i)  would  codify  the 
reliability  data  base  criteria  from 


^aragr^  i  b.  of  Appendix  1  of  AC  120- 
42A.  AR  ^C  did  not  include  the 
reliabilit  r  data  base  criteria  in  their 
proposec  rule  draft,  but  did  have  it  in 
their  ass<  dated  draft  advisory  material. 
In  paragi  iph  10(a)(iii)  of  the  draft  part 
25  advi»  »ry  circular.  ARAC  stated  "A 
propulsi(  m  syston  assessment  must  be 
based  on  the  following  data,  coUected 
from  the  entire  fleet  of  the  specific 
airplane/  engine  combination  type  for 
which  approval  is  sought*  *  *".  Since 
ARAC  clearly  stated  its  intent  that  an 
applicant  "must"  conduct  a  propulsion 
system  assessment  on  the  specific  list 
that  follows,  and  based  on  the  clear 
reference  to  the  existing  policy  from 
Appendi  1 1  of  AC  120-42A,  we  have 
incorpOTi  ited  this  section  from  the 
ARAC  di  ift  advisory  circular  into 
proposed  paragraph  II(a)(2)(i)  of  this 
notice. 

Paragraph  II(a)(2)(ii)  would  codify  the 
intent  of  the  propulsion  system 
assessmeiit  criteria  from  paragraph  3  of 
Appendiic  1  of  AC  120-42A.  This  is  the 
so<alled:  "fix-all-problems" 
requirement  that  has  been  the  practice 
for  all  E^PS  type  design  approvals  that 
the  FAA  has  given  using  the  service 
experience  approval  process  defined  in 
AC  120-42A. 

The  CO  Tective  actions  that  the 
applican  identifies  in  compliance  with 
proposec  paragraph  11(a)(2)  would  be 
included  in  the  approved  configuration, 
maintena  nee,  and  procediues  (CMP) 
docvuneo  t  as  a  condition  of  the  ETOPS 
approval! 

n(a)(3)  Airplane  systems  assessment 

The  applicant  would  have  to  show 
compliadce  with  section  25.1535(a) 
using  available  in-service  reliability  data 
for  ETOHS  significant  systems.  The 
applicant  woidd  have  to  identify 
corrective  actions  to  prevent  future 
occurrences  of  ETOPS  significant 
system  f^lures  occiuring  in  service. 

Explanation 

The  first  part  of  this  paragraph  would 
codify  the  intent  of  paragraph  8(c)(1)  of 
AC  120-42A  for  those  ETOPS 
significant  airplane  systems  addressed 
in  proposed  §  25.1535(a).  This  AC 
paragrapn  states  that  the  analysis  and 
demonstfation  of  airframe  and 
propulsion  system  failure  effects  and 
reliability  provided  by  the  applicant 
should  bf  based  on  in-service 
experien^  and  the  longest  diversion 
time  for  me  airplane. 

The  se  :ond  part  of  proposed 
paragrap  1 11(a)(3)  is  an  extension  of  the 
"fix-all-p  roblems"  approach  used  in  the 
propulsi(  in  system  assessment  that  we 
are  prop(  sing  in  paragraph  n(a)(2).  For 
all  airpla  les  approved  using  the  policy 


contained  in  AC  120-42A,  the  FAA  has 
required  an  applicant  to  define  effective 
corrective  adicMis  hx  all  in-service 
problaoos  known  to  result  in,  or 
potentially  result  in.  airplane 
diversions.  The  FAA  has  required  this 
in  order  to  enter  ETOPS  service  with  the 
highest  quality  ai^lane.  An  applicant 
rarely  considers  known  system  failure 
conifitions  to  be  acceptable  occurrences 
in  service  that  they  account  for  in  their 
system  feilure  analyses  submitted  for 
compliance  witii  section  25.1309. 
Therefore,  this  fix  all  problems 
approach  is  impropriate  in  reassessing 
compliance  witii  the  applicable 
airworthiness  requirements  of  proposed 
section  25.1535(a). 

The  corrective  actions  that  the 
applicant  identifies  in  compliance  with 
proposed  paragrei^  n(a)(3)  would  be 
included  in  the  approved  configuration, 
maintenance,  and  procedures  (CMP) 
document  as  a  condition  of  the  ETOPS 
approval. 

n(a)(4)  hi-Flight  Shutdown  (IFSD)  Rates 

This  proposed  paragraph  defines 
propulsion  system  reliability  standards 
for  three  levels  of  ETOPS  type  design 
approval. 

(i)  For  operations  up  to  120  minutes: 
a  rate  of  approximatefy  0.05  or  less  per 
1 ,000  fleet  engine  hours  with  a  CMP 
intended  to  brinp  the  rate  down  to  0.02. 

(ii)  For  operations  up  to  180  minutes: 
a  rate  of  approximately  0.02  or  less  per 
1,000  engine  hours  with  an  existing  120 
minute  CMP  standard,  or  new  or 
additional  CMP  requirements  that  have 
been  demonstrated  to  achieve  this  in- 
flict shutdown  rate. 

(iii)  For  operations  greater  than  180 
minutes:  a  rate  of  approximately  0.01~or 
less  per  1,000  engine  hours  with  an 
existing  120  minute  or  180  minute  CMP 
standard,  ot  new  or  additional  CMP 
requirements  that  have  been 
demonstrated  to  achieve  this  in-flight 
shutdown  rate. 

Explanation 

This  proposed  paragraph  would 
codify  the  propulsion  system  reliability 
standards  from  Appendix  1  of  AC  120- 
42A.  In  addition,  we  are  proposing  to 
add  the  reliability  standard  of  0.01  per 
1,000  engine  hours  for  ETOPS  greater 
than  180  minutes  that  ARAC  proposed 
in  thefr  recommended  draft  ETOPS  rule. 

The  original  ARAC  recommendation 
refers  to  "target  threshold"  or  "target" 
rate.  These  terms  do  not  adequately 
define  what  woidd  constitute  an 
acceptable  or  imacceptable  in-fUght 
shutdown  rate  for  showing  compliance 
with  this  proposed  requirement.  The 
FAA  has  similar  concerns  about  the 
term  "approximately"  as  used  in  this 
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proposal,  but  this  tenn  is  in  the  existing 
AC  120-42A  policy  and  has  been 
applied  successfully  since  issuance  of 
the  AC.  Therefore,  the  FAA  has 
tentatively  chosen  to  retain  the  tenn 
"approximately"  as  used  in  the  existing 
AC  policy  in  this  proposed  rule. 

We  have  added  the  qualifier  "or  less" 
to  the  proposed  in-flight  shutdown  rate 
requirement.  Without  this  term,  the  rule 
could  be  interpreted  to  mean  that  the  in- 
flight shutdown  rate  "must"  he  the 
approximate  value  specified.  We  clearly 
do  not  intend  that  an  applicant  with  an 
in-flight  shutdown  rate  weU  below  the 
requirement  would  not  be  in 
compliance  with  the  rule.  We  have 
added  this  additional  qualifier  in  order 
to  clarify  this  intent. 

The  original  ARAC  recommendation 
for  operations  up  to  120  minutes  was 
written  in  the  following  maimer:  "with 
a  required  list  of  corrective  actions  that 
would  result  in  continuing 
improvement  toward  an  IFSD  rate  of 
0.02  per  1000  fleet  engine-hours."  We 
have  added  "in  the  CMP  docimient"  in 
order  to  clarify  where  the  list  of 
corrective  actions  must  be  contained. 

For  the  proposed  requirements  for 
both  operations  up  to  180  minutes  and 
operations  greater  than  180  minutes  we 
have  added  a  provision  that  considers 
the  effect  that  existing  or  new  CMP 
standards  have  on  compliance  with  the 
required  in-flight  shutdown  rate.  In  the 
past,  we  granted  ETOPS  approvals  using 
a  180-minute  CMP  standard  developed 
from  the  120  minute  ETOPS  CMP 
documents.  This  has  occxured  when  the 
applicant  has  substantiated,  through 
service  experience,  additional 
requirements  that  would  achieve  the 
desired  in-flight  shutdown  rate  for  those 
airplanes  incorporating  the  additional 
requirements.  The  added  provision 
proposed  in  this  notice  is  a  statement  of 
existing  practice  for  granting  180- 
minute  ETOPS  approval  where  the  120- 
minute  standard  had  to  be  modified. 
This  notice  proposes  to  codify  this 
existing  practice  into  the  rule  as  noted 
above. 

11(a)(5)  Airplane  Flight  Test 
Requirements 

This  paragraph  would  require  a  flight 
test  to  validate  the  adequacy  of  the 
airplane's  flying  qualities,  performance, 
and  the  flight  crew's  ability  to  deal  with 
engine  inoperative  and  non-normal 
worst  case  system  failure  conditions 
expected  to  occur  in  service. 

Explanation 

This  paragraph  would  codify  the 
intent  of  paragraph  8(d)(3)  of  AC  120- 
42A.  The  original  ARAC  proposed 
paragraph  stated  that  the  proposed  flight 


test  would  validate  "non-normal  worst 
case  probable  system  fiailure 
conditions."  This  proposed  wording 
would  not  adequately  reflect  how  the 
FAA  has  applied  the  AC  i>aragraph 
being  codified. 

The  term  "probable"  as  used  in  the 
original  ARAC  proposal  would  have  a 
specific  meaning  within  the  type 
certification  community.  As  defined  by 
Advisory  Circular  25.1309-lA.  probable 
failures  are  those  anticipated  to  occur 
one  or  more  times  during  the  entire 
operational  life  of  each  airplane. 
Probable  failures  would  most  likely  only 
include  significant  single  failures,  or 
more  frequent  double  failures.  However, 
we  have  required  applicants  for  ETOPS 
type  design  approval  imder  AC 
paragraph  8(d)(3)  to  demonstrate 
multiple  failiue  conditions  that  are 
much  less  frequent  in  service,  such  as 

(i)  the  loss  of  all  normal  electrical 
power; 

(ii)  fUght  controls  powered  by  an 
emergency  backup  hydraulic  source; 
and 

(iii)  loss  of  normal  flight  instruments. 

These  types  of  failure  conditions 
would  be  expected  to  occur  during  the 
life  of  a  fleet  of  airplanes,  but  not 
necessarily  on  each  airplane.  We  believe 
that  ARAC  may  have  intended  to 
include  these  failure  conditions  by 
using  the  qualifying  term  "worst  case" 
in  their  proposal,  however,  we  are  not 
confident  that  it  would  be  interpreted 
correctly  with  the  wording  as  ARAC 
proposed.  We  have  deleted  the  word 
"probable"  and  replaced  it  with  system 
failure  conditions  "expected  to  occur  in 
service"  in  the  proposed  rule.  This 
clarification  more  accurately  reflects 
how  the  FAA  has  applied  the  paragraph 
8(d)(3)  of  AC  120-42A. 

11(b)  Early  ETOPS  Method 

This  part  of  section  II  defines 
requirements  that  an  applicant  would 
have  to  comply  with  to  certify  an 
airplane  for  ETOPS  without  first 
accumulating  the  service  experience 
that  would  be  required  in  section  n(a). 

Explanation 

This  section  would  codify  the  early 
ETOPS  process  defined  in  the  Boeing 
Model  777  ETOPS  special  conditions 
25-ANM-84  for  two  engine  airplanes. 
These  special  conditions  defined 
requirements  that  allowed  the  FAA  to 
approve  the  Boeing  Model  777  airplane 
for  ETOPS  without  the  service 
experience  normally  expected  under  the 
policy  in  AC  120-42A.  The  intent  of 
this  proposed  sub-section  of  Appendix 
L  is  to  define  requirements  that  would 
allow  the  FAA  to  grant  ETOPS  approval 


concurrent  with  the  original  type 
certification  of  an  airplane. 

11(b)(1)  Relevant  Experience  Assessment 

The  applicant  woxild  have  to  identify 
specific  corrective  actions  taken  on  the 
airplane  design  to  address  relevant 
design,  manufacturing,  operational  and 
maintenance  problems  experienced  on 
previously  certified  part  25  airplanes 
manufactured  by  the  applicant  Specific 
corrective  actions  would  not  be  required 
if  the  natiue  of  the  problem  is  such  that 
it  would  not  have  a  significant  impact 
on  the  safety  or  reUability  of  the  system. 
The  proposed  rule  would  require  that 
this  assessment  include  the  relevant 
experience  of  supplier  provided  ETOPS 
Group  1  significant  systems  and  similar 
or  identical  equipment  utilized  on 
aircraft  built  by  other  manufacturers. 

Explanation 

This  proposed  rule  would  codify 
paragraph  (c)(2)  of  the  Boeing  Model 
777  ETOPS  special  conditions  25- 
ANM-84.  The  term  "relevant 
experience"  as  used  in  the  proposed 
rule  means  the  design,  manufacturing, 
operational  or  maintenance  problems 
that  have,  or  could  have,  resulted  in  the 
types  of  occurrences  that  would  be 
included  in  propulsion  system  and 
airplane- system  assessments  conducted 
in  accordance  with  a  service  experience 
based  ETOPS  approval  process 
projposed  in  section  n(a). 

Tne  intent  of  this  proposed 
requirement  is  to  take  advantage  of 
service  experience  on  other  airplane 
types  built  by  the  applicant  as  much  as 
is  practical.  "This  relevant  experience 
assessment  is  in  lieu  of  service 
experience  on  the  actual  airplane  to  be 
approved  and  is  a  major  compensating 
factor  for  that  direct  service  experience. 

One  of  the  five  key  elements  of  the 
early  ETOPS  process  on  the  Boeing 
Model  777  was  the  "relevant  experience 
assessment,"  or  "lessons  learned." 
Simply  stated,  the  iiitent  is  for  the 
applicant  to  review  the  failures  on 
previous  airplane/engine  combinations, 
and  assure  that  the  causes  of  those 
failures  are  mitigated.  While  simple  in 
concept,  the  execution  of  this 
assessment  is  significant  in  scope.  One 
of  the  most  significant  aspects  of  this 
proposed  rule  is  that  an  applicant  with 
no  previous  transport  category 
manufactiuing  experience  would  not  be 
eligible  to  receive  early  ETOPS 
approval.  The  FAA  considers  the 
relevant  experience  assessment  as 
elemental  to  the  early  ETOPS  process. 
Without  the  ability  to  perform  this 
assessment  including  lessons  learned  on 
manufactiiring  and  engineering 
processes,  the  FAA  could  not 
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confidently  grant  an  early  ETOPS 
approval. 

Beyond  a  certain  level  of 
commonality,  past  experience  may  not 
be  relevant  to  a  new  design.  This  is 
particularly  true  where  a  specific  design 
fisature  that  contributed  to  problems  in 
previous  airplanes  is  not  a  part  of  the 
new  airplane  design.  However,  the 
demonstration  of  the  applicability  of 
past  experience  to  the  new  design  is 
inherent  in  the  relevant  experience 
assessment. 

This  proposed  rule  would  require  that 
the  applicant  identify  corrective  actions 
taken  to  preclude  similar  problems  from 
occurring  on  the  new  airplane.  Removal 
from  the  design  of  a  system,  sub-system, 
or  component  that  has  h^  problems  in 
the  past  may  be  an  acceptable  corrective 
action,  as  long  as  it  precludes  similar 
problems  from  occiuring. 

Where  new  technology  is  introduced, 
the  lessons  learned  assessment  becomes 
impractical,  as  there  is  no  previous 
experience  with  this  technology.  While 
this  is  true,  there  may  still  be  applicable 
relevant  experience.  For  example,  an 
applicant's  previous  experience  with 
new  technology  introductions  may  lead 
to  changes  in  manufacturing  and  quality 
control  processes.  Further,  lessons 
learned  of  general  applicability  can  be 
introduced  into  the  new  technology 
design,  such  as  a  general  design  practice 
to  prevent  cross-connector  installation. 

11(b)(2)  Propulsion  System  Design 

n(b)(2)(i)  Engine  ETOPS  Eligibility 

This  paragraph  would  require  that  the 
engines  to  be  installed  on  the  airplane 
be  approved  for  ETOPS  eligibility  in 
accordance  with  proposed  new  section 
33.200. 

Explanation 

Proposed  new  section  33.200  would 
require  that  an  engine  intended  for  a 
two  engine  ETOPS  airplane  that  does 
not  have  the  service  experience  required 
by  part  25,  section  11(a),  would  have  to 
comply  with  certain  requirements.  The 
ARAC  proposed  rule  draft  did  not 
specifically  state  that  the  engines 
installed  in  an  early  ETOPS  airplane 
must  be  certified  in  accordance  with 
section  33.200.  We  have  corrected  that 
oversight  in  this  notice. 

We  intend  that  section  n(b)  of  this 
notice  apply  to  all  new  airplanes  and 
engines.  We  have  considered  the 
possibility  that  an  applicant  may  install 
an  already  certified  engine  with  existing 
service  eiqperience  onto  a  new  airplane. 
In  this  case,  the  combined  service 
esqierience  and  early  ETOPS  approval 
method  of  proposed  sectitHi  n(c)  would 
provide  a  way  of  certifying  this  type  of 
■faced  configiiratiwL 


11(b)(2)  ii)  Design  To  Preclude  In-Flight 
Shutdc  ivns 


I  pro  }ul 


The 
the 

failures 
result 
In  addition 


substai  tiate 
require  nent 
experie  ace 


means 


mimmi  ze 
with  th} 
foUowi  ig 


(i)0. 
hours 

(ii) 
hours 


pplicant  would  have  to  design 

'sion  system  to  preclude 
and  malfunctions  that  could 
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Explani  ition 

ARAi :;  provided  the  following 
justifici  tion  for  this  proposed  rule. 
"This  r  lie  section  requires  that  the 
propuli  ion  system  be  designed  to 
precluc  e  failures  and  malfunctions  that 
could  r  (suit  in  an  engine  in-flight 
shutdoi  \m.  Propulsion  systems  on 
previou  s  airplanes  were  designed  and 
certifiei  to  be  "fail-safe,"  in  compliance 
with  se  :tion  25.901  of  part  25;  in  other 
words,  my  single  failure,  or  probable 
combin  ition  of  failures,  would  not 
jeopard  ze  continued  safe  flight  and 
landing  of  the  airplane.  Because  safe 
flight  fc  Uowing  an  engine  shutdown  is 
require!  I  by  part  25,  preventing  engine 
in-fligh  shutdowns  has  not  been  a 
major  design  objective  on  some  previous 
airplan(  i  designs.  The  additional  design 
require!  nent  in  this  section  to  preclude 
failures  and  malfunctions  that  could 
result  ii  i  an  engine  in-flight  shutdown 
has  an  « normous  effect  on  propulsion 
system  reliability  in  that  normal  design 
decisions  must  now  consider  whether  a 
failure  er  malfunction  might  result  in  an 
engine  In-flight  shutdown.  The  method 
of  compliance  to  this  section  may  vary 
from  ap|}licant  to  applicant,  but  the 
intent  remains — all  design  features  of 
the  propiUsion  system  must  preclude 
shutdowns  or  power  losses.  This  intent 
is  also  gaptured  in  the  proposed  part  33 
rule."   I 

We  agree  with  the  justification  that 
ARAC  provided.  The  "design  to 
preclude  failures  and  malfunctions  that 
could  n  tsult  in  an  engine  in-flight 
shutdoi  m"  is  one  of  the  most  important 
features  of  the  early  ETOPS  special 
conditii  >ns  that  we  required  for  the 
Boeing  ^odel  777  airplane.  The  FAA 
had  a  si  milar  justification  for  this 
require)  oent  in  the  preamble  to  those 
special  xtnditions.  Howevw.  the 
propose  d  rule  that  ARAC  recommended 
did  not  cleariy  state  this  intent  We  have 
modifie  d  the  original  ARAC  pn^rasal  to 


clarify  this  stated  ARAC  intent  and 
bring  the  proposed  rule  in  line  with  the 
existing  Boeing  Model  777  ETOPS 
special  conditions. 

ARAC  did  not  provide  a  specific 
justification  for  the  proposed  in-flight 
shutdown  rate  analysis  requirement. 
Boeing  has  submitted  such  an  analysis 
under  compliance  with  paragraph  (c)(5) 
of  the  ETOPS  special  conditions  for  the 
Model  777  airplane.  Paragraph  (c)(5)  of 
those  special  dbnditions  requires  the 
applicant  to  define  specific  new 
analyses  that  will  be  used  to  assiure 
engine  and  airplane  system  design 
integrity.  The  addition  of  a  predicted  in- 
flight shutdown  rate  analysis  into  this 
proposed  rule  would  codify  this  method 
of  compliance  with  the  Boeing  ETOPS 
special  conditions. 

Since  in-service  experience  does  not 
exist  on  a  new  airplane,  we  have  also 
changed  the  ARAC  proposed  rule 
language  for  the  in-flight  shutdown  rate 
analysis  to  clarify  that  the  in-service 
experience  to  be  considered  in  this 
analysis  would  be  from  other  airplanes. 
Applicable  service  experience  would 
include  the  same  basic  engine  design  or 
other  propulsion  system  components  on 
other  airplanes  manufactured  by  the 
applicant,  or  by  other  manufactiuers  if 
the  applicant  has  access  to  that  data  and 
can  substantiate  its  applicability  to  the 
new  airplane  design. 

11(b)(3)  Maintenance  and  Operational 
Procedures 

The  applicant  would  have  to  validate 
all  ETOPS  significant  systems 
maintenance  and  operational 
procedures.  Any  problems  foimd  would 
have  to  be  tracked  and  resolved  through 
the  problem  tracking  system  and 
resolution  system  proposed  in 
paragraph  (n)(b)(8). 

Explanation 

This  proposed  rule  would  codify  the 
intent  of  paragraph  (d)(2)  of  the  Boeing 
Model  777  ETOPS  special  conditions. 
The  special  conditions  paragraph 
requires  the  applicant  to  have  a  program 
to  systematically  detect  and  correct 
problems  occurring  as  a  result  of 
improper  execution  of  maintenance  and 
flight  operations.  Boeing  has  complied 
with  this  requirement  by  validating 
maintenance  and  operational 
procedures  important  to  the  safety  of 
ETOPS  operations.  This  proposed  rule 
would  codify  this  method  of 
compliance. 

Human  error  continue  to  be  a  major 
cause  of  engine  in-flight  shutdowns  and 
forced  airplane  diversions.  The 
proposed  maintenance  validation 
requirement,  combined  with  the 
proposed  requirement  to  operate  and 
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maintain  the  test  airplane  during  the 
airplane  demonstrate  test  in  paragraph 
n(b)(7)  using  the  recommended 
operations  and  maintenance  manual 
procediues,  are  part  of  the  FAA's  overall 
regulatory  objective  to  minimize  human 
errors  in  the  ETOPS  rule.  The  FAA 
intends  that  the  proposed  ETOPS  type 
design  requirements  would  resiilt  in  an 
airplane  entering  service  with  validated 
maintenance  and  operational 
procedures  that  minimize  the  possibility 
of  human  error  in  ETOPS  operations. 

n(b)(4)  Propulsion  System  Validation 
Test 

This  paragraph  would  require  the 
applicant  for  an  early  ETOPS  airplane  to 
comply  with  the  3,000-cycle  engine  test 
in  the  proposed  new  §  33.200(c)  with 
the  installed  engine  configuration.  The 
test  engine  would  have  to  be  configured 
with  a  complete  airplane  nacelle 
package,  including  engine-mounted 
equipment  except  for  any  configuration 
differences  necessary  to  accommodate 
test  stand  interfaces  with  the  engine 
nacelle  package.  At  the  conclusion  of 
the  test,  the  test  hardware  would  have 
to  be: 

(i)  visually  inspected  in  according  to 
the  applicant's  on-wing  inspection 
recommendations  and  limits;  and 

(ii)  completely  disassembled  and 
inspected  in  accordance  with  the 
service  limits  submitted  in  compliance 
with  §25.1529. 

Explanation 

Proposed  paragraph  11(b)(4)  would 
codify  paragraphs  (e)(3)  and  (e)(6)  of  the 
Boeing  Model  777  ETOPS  special 
conditions  for  the  airplane  propulsion 
system  installation.  These  special 
conditions  paragraphs  require  vibration 
testing  and  a  3,00G-cycle  engine 
demonstration  test  on  the  installed 
engine  configuration.  The  proposed 
§  33.200(c)  would  combine  these  two 
special  conditions  test  requirements 
into  one  test  based  on  how  Boeing 
complied  with  these  paragraphs  for  the 
Model  777  airplane. 

The  original  ARAC  recommended 
rule  draft  proposed  the  following 
wording  for  the  first  sentence  of  this 
paragraph:  "Vae  pTopxilsion  system  for 
which  approval  is  being  sought  *   *   *" 
The  FAA  defines  the  airplane 
propulsion  system  based  on  the 
definition  of  the  powerplant  installation 
contained  in  §  25.901(a),  which  states: 

"For  the  piupose  of  this  part,  the 
airplane  powerplant  installation 
includes  each  component  that — 

(1)  Is  necessary  for  propulsion:;  •  ^^-4 

(2)  Afiietts  the  ebntrol  of  the  iftajtii'l  '  ■ 
propulsive mritsr  di  '''■  '     J'^ '  ^^isuqcnq 


(3)  Affects  the  safety  of  the  major 
propulsive  imits  between  normal 
inspections  or  overhauls." 

The  components  and  systems  covered 
by  the  overall  definition  of  "propulsion 
system"  include  the  fuel  system  and  the 
engine  and  fuel  system  flight  deck 
controls.  We  do  not  intend  that  the 
proposed  propulsion  system  validation 
test  in  paragraph  n(b)(4)  would  include 
any  propulsion  system  components 
outside  of  the  airplane  nacelle  package. 
We  have  made  two  changes  to  the 
original  ARAC  wording  in  order  to 
clarify  the  intended  test  configuration. 
We  have  replaced  "propulsion  system" 
with  "installed  engine  configiu-ation"  in 
the  first  sentence.  We  have  changed  the 
second  sentence  to  clarify  that  the  test 
engine  must  be  configured  with  a 
complete  airplane  nacelle  package, 
including  engine-moinited  equipment 
except  for  any  configuration  differences 
necessary  to  accommodate  test  stand 
interfaces  with  the  engine  nacelle 
package.  These  proposed  changes  are 
consistent  with  a  recent  revision  of  the 
Boeing  Model  777  ETOPS  special 
conditions. 

The  Boeing  Model  777  ETOPS  special 
conditions  did  not  originally  require  a 
post-test  teardown  inspection.  However, 
all  three-engine  companies,  in 
cooperation  with  Boeing,  conducted 
post-test  teardown  inspections  on  the 
original  baseline  engines  installed  on 
the  Model  777  series  airplanes  based  on 
their  own  experience  of  what  would 
constitute  an  adequate  evaluation." 

The  FAA  reviewed  the  data  fi-om  the 
3,D00-cycle  tests  for  the  three  original 
engine  types  installed  on  the  Model  777 
and  found  that  most  of  the  early  in- 
service  777  engine  failure  modes  could 
have  been  discovered  with  additional 
inspection  and  analysis  of  the  3,000- 
cycle  test  engine  and  propulsion  system 
hardware.  Part  conditions  noted  in  the 
teardown  inspection  reports  for  the 
three  baseline  777  engine  types  did  later 
occur  in  service,  and  they  resulted  in 
engine  in-flight  shutdowns  or  airplane 
diversions. 

In  order  to  provide  a  consistent 
standard  for  a  post-test  evaluation  of  the 
3,000-cycle  test  hardware,  the  FAA  is 
proposing  an  enhanced  3,000-cycle  test 
requirement  in  proposed  paragraph 
11(b)(4)  of  Appendix  L  and  §  33.200(c). 
The  standard  would  require  a  complete 
teardovm  inspection  of  the  engine  and 
airplane  nacelle  test  hardware  after 
completion  of  the  test.  The  FAA  intends 
that  the  enhanced  teardown  inspection 
requirement  for  the^,000-cycle  test 
hardware  would'  catch  pt)tetitlaf!'st)(uces 
ofengiiie'aHfiigIrt  sWiMbWiter'^W  '••^' ''"' 
diverSittHsy    ''^^•'       liii,:'^  bri?  i  •.nliiwrr' 


An  enhanced  post-test  teardown 
inspection  requirement  is  part  of  a 
revision  to  the  Boeing  Model  777 
ETOPS  special  conditions  that  the  FAA 
developed  for  the  Model  777-300ER 
program.  The  ARAC  ETOPS  Working 
Group  had  knowledge  of  ovu  intent  to 
revise  the  Model  777  ETOPS  special 
conditions  in  this  manner  as  they 
developed  their  recommendations. 

Even  though  paragraphs  n(b)(4)  and 
§  33.200(c)  address  the  same  proposed 
post-test  teardown  inspection 
requirement,  the  wording  for  the 
requirement  in  paragraph  n(b)(4)  is 
different  ft-om  that  in  §  33.200(c).  The 
FAA  considers  that  the  intent  of  the 
proposed  post-test  teardown  and 
inspection  requirement  in  parts  25  and 
33  to  be  identical.  However,  the  specific 
language  used  in  each  part  is  tailored  to 
the  unique  aspects  of  the  engine  and 
airplane  type  certification  processes 
used  to  show  compliance  with  this 
requirement. 

See  the  discussion  for  the  proposed 
new  §  33.200(c)  for  a  complete 
explanation  of  the  proposed  3,000-cycle 
engine  test  requirement. 

Proposed  paragraph  11(b)(4)  is  largely 
a  "pointer"  to  the  proposed 
requirements  to  perform  an  engine 
cyclic  endurance  test  in  part  33.  The 
purpose  of  this  paragraph  in  the  rule  is 
to  assure  that  the  entire  installed  engine 
configuration  (engine  accessories, 
nacelle,  thrust  reverser,  etc.)  is  installed  . 
on  the  test  vehicle  during  the  part  33 
testing.  Since  the  proposed  part  33 
requirement  only  covers  the  engine  type 
design,  this  proposed  rule  is  necessary. 

n(b)(5)  New  Technology  Demonstration 
Testing 

The  applicant  would  have  to  conduct 
testing  to  demonstrate  the  suitability  of 
any  technology  new  to  the  applicant. 

Explanation 

This  paragraph  would  codify 
paragraph  (e)(4)  of  the  Boeing  Model 
777  ETOPS  special  conditions.  The 
ARAC  left  this  requirement  from  the 
special  conditions  out  of  its 
recommended  rule  proposal,  even 
though  the  associated  part  25  draft 
advisory  circular  provided  with  their 
recommendation  refers  to  this  as  a 
requirement.  We  propose  to  add  the 
new  technology  demonstration  testing 
requirement  to  the  notice  for 
completeness. 

n(b)(6)  APU  Validation  Test 

This  paragraph  would  require  an 
applicant  to  complete  a  test  consisting 
of  3,000  equivalent  airplane  operation^ 
cycles  on  an  axixihary  power'imit'that '  • ) 
the  applicant  uses  to-ttompIyHifth  Afr''- 
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electrical  power  supply  system 
requirements  of  paragraph  1(a)(2)  of  this 
proposed  appendix. 

Explanation 

This  paragraph  would  codify 
paragraph  (e)(5)  of  the  Boeing  Model 
777  ETOPS  special  conditions. 

As  we  stated  in  the  section  on  APU 
design  for  proposed  paragraph  1(b)(2). 
current  twin  engine  airplanes  approved 
for  ETOPS  only  comply  with  the 
proposed  requirement  for  electrical 
system  reliability  contained  in  this 
notice  by  having  three  independent 
electrical  generators.  On  these  airplanes, 
the  third  independent  electrical 
generator  is  normally  powered  by  an 
auxiliary  power  unit.  To  assure  that  an 
APU  would  have  the  proper  reliability 
at  entry  into  service,  the  proposed  rule 
would  require  the  applicant  to  conduct 
an  APU  endurance  test  in  a  similar 
manner  to  that  proposed  in  paragraph 
n(b)(4)  for  the  main  engines.  The  phrase 
"equivalent  airplane  operational  cycles" 
requires  the  applicant  to  test  the  APU  in 
an  environment  that  the  APU  would  be 
operating  in  an  airline  ETOPS 
operation.  In  most  cases  this  would 
include  starting  and  operating  the  APU 
in  extremely  cold  temperatures 
representative  of  high  altitude  operation 
or  ground  operations  in  extremely  cold 
climates^  This  would  also  include 
operation  in  high  temperature 
environments,  and  with  simulated 
pneumatic  and  electrical  loads.  Further 
amplification  of  the  interpretation  of 
"equivalent  airplane  operational  cycles" 
is  found  in  the  draft  part  25  advisory 
circular. 

n{b)(7)  Airplane  Demonstration  Test 

This  paragraph  would  require  the 
applicant  to  conduct  an  airplane  flight 
test  to  demonstrate  that  the  airplane,  its 
components  and  equipment  are  capable 
of  and  function  properly  during  ETOPS 
and  ETOPS  diversions.  This  flight  test 
may  be  coordinated  with,  but  would  not 
be  in  place  of  the  function  and 
reliability  flight  testing  required  for 
compliance  with "§  21.35(b)(2). 

The  proposed  requirement  includes 
several  conditions  thatjhe  applicant 
would  have  to  comply  with  in 
conducting  this  test.  Among  these  are: 
(1)  The  flight  test  program  would  have 
to  include: 
(i)  Flights  simulating  actual  ETOPS 

operation; 
(ii)  demonstration  of  maximum 
l^ormal  flight  duration  with 
maximum  diversions; 
(ill)  maximum  time  engine 

inoperative  diversions; 
(iv)  non-normal  conditions  to 
demonstrate  the  airplanes 


cap  ibility  to  safely;  conduct  an 
ETQPS  diversion, 

(v)  diversions  into  representative  ~ 
opo-ational  diversionary  airports; 
and 

(vi)  n  leated  exposure  to  humid  and 
inc:  3ment  weather  on  the  ground 
foUi  )wed  by  long-range  operations 
at  r  armal  cruise  altitude. 
(2)  The  light  testing  would  have  to 
vali  date  the  adequacy  of  the 
airj  lane's  flying  qualities, 
per  ormance  and  the  flight  crew's 
abiltv  to  deal  with  adverse 


(3)  The 


ope  ating  conditions. 


(4)  The 


( ingine-inoperative  diversions 
woi  Id  have  to  be  evenly  distributed 
amc  ng  the  number  of  engines  in  the 
_app  icant's  flight  test  program. 

1  est  airplane  would  have  to  be 
ope  ated  and  maintained  using  the 
recc  mmended  operations  and 
mai  itenance  manual  procedures 
dur  ng  the  test. 
(5)  At  th  3  completion  of  the  tpst,  the 
ETC  PS  Group  1  significant  systems 
woi  Id  have  to  undergo  an  airplane 
visi  al  inspection  and  the  engines 
woi  Id  have  to  also  undergo  an 
inte  mal  gas  path  inspection.- 
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l^agraph  would  codify  the 
demonstration  test  requirement 
(e)(7)  of  the  Boeing  Model 
special  conditions.  The 
i^ersion  of  the  special 
conditiopis  effective  July  1,  1994 
the  applicant  to  fly  one 
I  airplane  for  at  least  1 ,000 
vfcles  simulating  an  actual  airline 


F'tA. 


developed  the  1.000-cycle 
demonstration  test  requirement 
intent  of  exposing  the 
airplane  to  the  conditions 
greatest  numbers  of  in-flight 
occur.  Most  in-flight 
occur  during  takeoff  and 
F  lilures  that  tend  to  occur  only 
c  3rtain  portions  of  a  flight  are 
'cyclic"  failures.  An  example 
failure  would  be  a  tire  failure 
e;  :posure  to  the  high  tire  speeds 
d  lead  to  a  tire  failure  would 
during  takeoff  or  landing, 
in  contrast  to  failures  that  are 
to  occur  as  components  age, 
known  as  "hourly"  failures, 
exan  pie  of  an  hourly  failure  is  an 
:ooling  fern  failvu-e  where  the  fan 
continuously  to  cool  electronic 


ai8 


lik  3ly  1 


ae 


more 

which 

An 

electric 

runs 

componfents 

The  fa  ilure  modes  associated  with 
takeoff-  md  climb-related  in-flight 
shutdoM  ns  tend  to  be  cyclic  in  nature 
for  a^cot  pie  of  reasons.  In  cases  where 
the  load  i  and  stresses  on  engine  or 
airplane  hardware  increase  as  engine 


power  or  thrust  increases,  the  takeoff 
portion  of  the  flight  is  most  critical. 
Failure  modes  that  occur  due  to 
improper  maintenance  or  engine 
servicing,  for  instance  loss  of  engine  oil 
due  to  improper  assembly  of  an  oil  tube 
connection,  also  tend  to  occur  early  in 
the  flight.  A  larger  number  of  airplane 
flights  increases  the  exposure  to  these 
types  of  failures.  Therefore,  the  FAA 
considered  a  cyclic  type  of  test  to  be  the 
most  appropriate  airplane  validation 
test  for  the  original  777  ETOPS  special 
conditions.  - 

Although  the  fewest  in-flight 
shutdowns  occur  during  cruise,  this  is 
the  phase  of  flight  that  is  most 
important  to  an  ETOPS  operation. 
Traditionally,  the  FAA  and  industry 
have  avoided  trying  to  differentiate 
between  those  in-flight  shutdowns  that 
may  occur  during  cruise  from  those  that 
would  only  occur  in  a  non-ETOPS 
environment.  The  main  reason  for  this 
approach  in  existing  ETOPS  policy  is 
that  by  correcting  alFcauses  of  in-flight 
shutdowns,  we  gain  confidence  in  the 
overall  integrity  of  the  propulsion 
system  design.  Since  an  enhanced 
3,000-cycle  engine  demonstration  test 
proposed  for  paragraph  11(b)(4)  of 
Appendix  L  and  §  33.200(c)  would 
provide  adequate  cyclic  exposure,  the 
FAA  has  concluded  that  the  airplane 
validation  program  should  emphasize 
exposure  to  the  cruise  phase  of  flight. 

During  the  three  1,000-cycle  tests 
conducted  for  the  original  777  engine 
installation  certification  programs,  only 
91  of  the  total  1,000  cycles  Were  of 
durations  of  two  hours  or  more.  Since 
we  intend  for  the  airplane 
demonstration  test  to  simulate  an  actual 
airline  operation,  this  would  better  be 
accomplished  through  longer  duration 
flight  cycles.  Long  duration  flight 
exposure  provides  additional 
confidence  that  the  design  accounts  for 
cruise-related  failure  modes  that  cannot 
be  evaluated  in  a  cyclic  test 
environment.  Such  failure  modes  could 
include  freezing  of  entrapped  water 
condensation  or  binding  of  propulsion 
system  components,  neither  of  which 
would  likely  occur  in  a  sea  level  test 
facility. 

Based  on  these  consideration^,  the 
FAA  has  determined  that  the  airplane 
demonstration  test  requirement  should 
be  refocused  on  those  conditions  that 
are  most  prevalent  in  an  ETOPS 
operating  enviroimient.  Those 
conditions  include  long  flights  to  a 
variety  of  airports  with  broad  variations 
of  airport  elevation,  temperature,  and 
humidity.  It  is  also  important  that  these 
flights  expose  the  airplane  to  several 
enroute  climbs,  such  as  may  occur  with 
a  fully  loaded  777-300ER  on  a  long- 
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range  flight,  and  a  number  of  engine- 
inoperative  diversions.  As  such,  the 
FAA  proposes  that  the  specific  test 
conditions  described  in  the  sub- 
paragraphs to  proposed  paragraph 
11(b)(7)  more  clearly  state  the  objectives 
of  the  test  program.  Those  objectives 
include  demonstrations  that  the  aircraft, 
its  components,  and  equipment  are 
capable  of  and  function  properly  during 
long-range  operations  and  airplane 
diversions,  including  engine-inoperative 
diversions. 

This  change  in  focus  constitutes  a 
significant  departure  from  the  original 
purpose  of  the  1,000-cycle  airplane 
demonstration  test  requirement 
discussed  in  the  preamble  to  the  Boeing 
Model  777  ETOPS  special  conditions. 
However,  the  proposed  changes  to  the 
3,000  cycle  test  requirement  and  the 
airplane  demonstration  test  that  we 
propose  for  this  rule  would  provide  an 
overall  better  evaluation  of  a  new 
airplane  design  for  ETOPS  approval. 

The  original  ARAC  proposal 
recommended  the  following  wording  for 
paragraph  n(b)(7)(i)(4):  "Non-normal 
conditions  to  demonstrate  the  airplane's 
capability  to  safely  conduct  an  ETOPS 
diversion  under  worst  case  probable 
system  failure  conditions."  This  is 
similar  language  for  a  flight  test 
demonstration  of  non-normal  operating 
conditions  to  Section  m — Airplanes 
with  more  than  two  engines  that 
proposed  for  paragraph  11(a)(5).  For 
similar  reasons  to  those  in  the 
explanation  for  paragraph  n(a)(5),  we 
have  deleted  the  word  "probable"  in 
proposed  paragraph  II{b)(7)(i)(4)  and 
replaced  it  with  system  failure 
conditions  "expected  to  occur  in 
service"  in  the  proposed  rule. 

Human  error  continues  to  be  a  major 
cause  of  engine  in-flight  shutdowns  and 
forced  airplane  diversions.  The 
proposed  requirement  in  paragraph 
II{b)(7)(iv)  to  operate  and  maintain  the 
test  airplane  using  the  recommended 
operations  and  maintenance  manual 
procedures,  combined  with  the 
proposed  maintenance  validation 
requirement  in  paragraph  n(b)(3),  are 
part  of  the  FAA's  overall  regulatory 
objective  to  minimize  human  errors  in 
the  ETOPS  rule.  The  FAA  intends  that 
the  proposed  ETOPS  type  design 
requirements  would  result  in  an 
airplane  entering  service  with  validated 
maintenance  and  operational 
procedures  that  minimize  the  possibility 
of  human  error  in  ETOPS  operations. 

During  the  certification  of  the  B 7 77 
for  early  ETOPS,  the  special  conditions 
required  that  the  airplane  demonstration 
test  be  conducted  using  the  airline 
maintenance  and  operations  manuals. 
The  purpose  of  this  requirement  was 


three-fold:  (1)  To  assure  that  the 
airplane  test  was  as  close  to  an  airline 
simulation  as  possible,  (2)  to  assure  that 
the  maintenance  and  operations 
products  were  mature  at  entry  into 
service,  and  (3)  to  assure  that  no 
maintenance  or  operations  procedures 
would  erroneously  contribute  to  system 
failures. 

In  developing  their  draft  rule,  the 
ARAC  ETOPS  Working  Group  fully 
concurred  with  the  proposed 
requirement  to  assure  maintenance  and 
operational  product  maturity  at  entry 
into  service.  However,  the  working 
group  also  recognized  that  validation  of 
these  products  could  be  accomplished 
in  different  fashions.  Nonetheless, 
ARAC  noted  that  the  proposed 
associated  advisory  circular  (AC) 
recommends  that  the  maintenance 
manual  should  be  used  for  all  testing 
necessary  for  ETOPS  validation 
(component,  engine  and  airplane).  Tasks 
such  as  LRU  replacement,  testing 
following  removal/replacement  of  parts, 
etc.,  must  be  validated  per  the 
requirements  of  the  rule.  The  proposed 
AC  does  provide  amplification, 
however,  on  what  maintenance  manual 
sections  should  be  validated,  namely 
only  those  sections  pertinent  to  Groups 
1  and  2  ETOPS  significant  systems.  For 
instance,  while  validation  of  a  landing 
gear  maintenance  task  may  be  prudent 
for  product  readiness,  the  landing  gear 
is  not  considered  ETOPS  critical,  and 
therefore  validation  of  related 
maintenance  procediu-es  would  not  be 
required. 

As  we  said  in  the  discussion  for  the 
proposed  3,000  cycle  test  requirement 
in  paragraph  11(b)(4),  the  FAA  has 
concluded  from  a  review  of  in-service 
experience  of  the  Model  777  series 
airplanes  that  the  3,000-cycle  engine 
and  propulsion  system  test  in  proposed 
paragraph  11(b)(4)  of  Appendix  L  and 
§33. 200(c)  provides  an  adequate 
opportunity  to  discover  cyclic-related 
failure  modes  associated  with  the 
design,  provided  that  the  engine  and 
airplane  manufactiu-ers  conduct  an 
adequate  post-test  evaluation.  For 
similar  reasons,  proposed  subparagraph 
II(b){7)(v)  would  require  a  post-test 
external  and  internal  visual  inspection 
of  the  airplane  demonstration  test 
engines  and  propulsion  system 
hardware.  The  applicant  would  have  to 
identify,  track  and  resolve  any  abnormal 
conditions  found  during  these 
inspections  in  accordance  with  the 
provisions  of  the  proposed  problem 
tracking  and  resolution  system 
requfrement  of  paragraph  11(b)(8). 

The  proposed  paragraph  II(b)(7)(v) 
would  require  the  manufacturer  to 
visually  inspect  the  airplane  ETOPS 


significant  systems  per  the  Instructions 
for  Continued  Airworthiness  of  section 
25.1529  following  the  airplane 
demonstration  test.  The  stated  objective 
for  this  inspection  in  the  proposed  rule 
is  to  identify  any  abnormal  conditions 
that  could  result  in  an  in-flight 
shutdown  or  diversion.  We  have 
proposed  this  paragraph  as  ARAC 
recommended.  However,  many  of  the 
airplane  ETOPS  significant  systems 
have  components  that  are  not  amenable 
to  visual  inspection.  An  example  is  an 
electronic  controller  for  airplane 
electrical  load  management.  We  request 
comments  on  this  specific  aspect  of  the 
proposed  rule.  If  a  visual  inspection 
alone  is  not  a  sufficient  post-test 
inspection  requirement,  what  additional 
post-test  inspections  or  tests  should  be 
incorporated  into  the  final  rule?  If 
certain  ETOPS  significant  systems 
should  not  be  covered  by  this  post-test 
inspection  requirement,  then  what 
should  be  the  criteria  in  the  final  rule 
for  their  exclusion?  We  invite 
conunenters  to  respond  to  other 
commenters'  suggestions  because  the 
FAA  may  select  one  or  more  conunenter 
recommended  approaches  for  the  final 
rule. 

The  FAA  proposed  a  change  to  the 
airplane  demonstration  flight  test 
requirement  in  a  revision  to  the  Boeing 
Model  777  ETOPS  special  condiUons  for 
the  Model  777-300ER  type  certification 
program.  The  ARAC  ETOPS  Working 
Group  had  knowledge  of  our  intent  to 
revise  the  Model  777  ETOPS  special 
conditions  in  this  manner  as  they 
developed  their  recommendations.  We 
have  provided  a  more  detailed 
justification  of  the  airplane 
demonstration  test  requirement  changes 
proposed  in  this  notice  in  the  preamble 
for  that  special  conditions  revision. 

n(b)(8)  Problem  Tracking  and 
Resolution  System 

This  paragraph  would  require  the 
applicant  to  establish  a  problem 
tracking  and  resolution  system  to 
address  problems,  as  identified  in 
proposed  21.4(a)(5),  encountered  on 
ETOPS  significant  systems  during 
airplane  and  engine  testing  that  could 
afi^ect  the- safety  of  ETOPS  operations. 

Explanation.  This  paragraph  would 
codify  the  problem  tracking  system 
requirements  of  paragraph  (f)  from  the 
Boeing  Model  777  ETOPS  special 
conditions. 

The  special  conditions  problem 
tracking  system  requirement  is  divided 
into  two  parts:  the  problem  tracking/ 
reporting  required  during  type 
certification  testing,  and  that  required 
diuing  the  "early  ETOPS"  period  of  the 
first  250,000  hours  of  operation  after  the 
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aiiplane  enters  service.  The  proposed 
paragraph  n(b)(8)  addresses  the  first  part 
of  the  special  conditions  requirement. 
The  second  part  is  captured  in  the 
projposed  new  §  21.4(a). 

Tne  original  ARAC  recommendation 
would  have  required  the  problem 
tracking  and  resolution  system  to 
address  "relevant"  problems 
encountered.  The  term  "relevant"  is 
subjective  and  may  result  in 
inconsistent  application  of  the  proposed 
rule.  Furthermore,  we  have  identified 
the  types  of  problems  that  must  be 
reported  in  the  post  type  certification 
period  in  proposed  new  §  21.4(a)(5).  In 
order  to  assure  consistency  with  the 
companion  post  type  certification 
problem  reporting  requirement 
contained  in  proposed  §  21.4(a).  we 
have  replaced  the  term  "relevant"  with 
the  phrase  "as  identified  in 
§  21.4(a)(5)".' 

In  evaluating  the  importance  of  this 
proposed  rule,  the  FAA  has  reviewed 
the  experience  on  the  first  early  ETOPS 
airplane.  The  FAA  approved  the  Model 
777-200  powered  by  Pratt  &  Whitney 
PW4D77  engines  for  ETOPS  on  May  30, 
1995  and  the  airplane  entered  airline 
service  in  June  1995.  By  all  accounts,  it 
was  a  very  successful  new  model 
introduction.  This  was  followed  by  the 
FAA  ETOPS  approval  of  the  Model  m- 
200  powered  by  General  Electric  GE90- 
77B  and  Rolls-Royce  RB211-Trent  877- 
17  engines  in  October  1996.  Based  on 
data  supplied  by  Boeing,  the  in-flight 
shutdown  (IFSD)  rate  for  all  three- 
engine  types  was  zero  for  at  least-the 
first  year  in  service.  The  Pratt  & 
Whitney  PW4000  reached  a  peak  12- 
month  rolling  average  IFSD  rate  of 
0.018/1,000  hours  in  October  1996.  The 
General  Electric  GE90  reached  a  peak  of 
0.021  for  one  month  in  July  1998  and 
the  Rolls-Royce  Trent  reached  a  peak  of 
0.016  in  December  1997. 

Although  the  in-flight  shutdown  rates 
stayed  within  the  allowable  0.02/1,000 
hour  standard  for  180  minute  ETOPS. 
Boeing  and  the  engine  manufacturers 
reported  to  the  FAA  new  design 
problems  that  they  discovered  on  each 
engine  type  after  ETOPS  approval.  The 
FAA  was  concerned  that  the  design 
problems  being  discovered  may  have 
Deen  an  indication  of  a  failure  of  the 
early  ETOPS  process  to  identify  these 
failure  modes  before  they  occurred  in 
service.  Some  failure  modes  had  the 
potential  of  resulting  in  in-flight 
shutdowns  had  they  occiured  under 
different  cinnmistances  or  they  had  not 
been  detected  during  maintenance  for 
unassociated  reasons.  Had  every  one  of 
these  events  resulted  in  an  engine  in- 
flight shutdown,  the  resulting  IFSD  rates 
for  each  engine  type  would  have  been 
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significa  atly  higher.  However,  Boeing, 
the  engine  manufacturers,  the  FAA,  the 
airlines.jand  other  regulatory  authorities 
worked  jogether  to  prevent  in-flight 
occurrences  of  these  failure  types. 

The  Yi  LA  did  not  expect  that  the  early 
ETOPS  J  rocess  would  eliminate  ALL 
failiu-es.  That  is  why  the  FAA  required 
a  problei  i  tracking  system  in  the  Model 
m  ETG  'S  special  conditions.  The 
actual  in  flight  shutdown  rates  prove 
that  Boe  ng  and  the  engine 
manufac  urers  successfully  managed 
these  eai  ly  in-service  problems  to 
maintair  the  safety  of  B777  ETOPS 
operatioi  ts  worldwide.  A  robust 
problem  tracking,  reporting,  and 
resolutio  n  process  was  key  to  the 
continue  d  safe  operation  of  the  Boeing 
Model  7;  7  and  will  be  an  essential 
compon(  nt  of  future  early  ETOPS 
programf .  The  proposed  problem 
reportinj  and  resolution  requirements 
in  paragi  aph  n(b){8)  and  new  §  21.4(a) 
are  impo  rtant  to  the  continued  success 
of  airplai  ies  approved  for  ETOPS  using 
the  early  ETOPS  process  proposed  in 
this  notii  :e. 
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qplicant  would  have  to  show 
e  and  frequency  of  failures 
during  the  airplane  flight  test 
and  the  airplane  demonstration 
proppsed  by  paragraph  11(b)(7),  are 
with  the  type  and  frequency 
or  malfunctions  that  would 
to  occur  oil  currently 
STOPS  airplanes. 

Explanat  ion 

This  p  iragraph  would  codify 
paragrap  i  (h)(1)  of  the  Boeing  Model 
m  ETO  'S  special  conditions.  This 
proposec  paragraph  is  the  so-called 
"type  an  1  frequency"  requirement  that 
is  the  fin  il  indicator  of  ETOPS 
suitabilil  v  in  the  Boeing  Model  777 
ETOPS  s  jecial  conditions. 

The  Yi  .A's  intent  for  the  type  and 
frequenc  i  requirement  is  that  it  would 
provide  i  n  objective  standard  that  we 
could  us !  to  assess  an  airplane's 
suitabilil  ^  for  ETOPS.  Significant 
propulsii  >n  system  failures  occurring 
during  tj  pe  certification  testing, 
includin  [  the  additional  ETOPS  testing 
that  wou  d  be  required  in  section  II  of 
proposec  Appendix  L,  are  an  indicator 
that  an  a  rplane  may  not  yet  be  ready  to 
enter  ET  DPS  service.  Our  intent  is  that 
the  propi  »sed  type  and  frequency 
requirem  ent  would  identify  when  an 
airplane  s  not  suitable  based  on 
available  test  data. 

We  did  not  intend  that  the  proposed 
type  and  frequency  requirement  would 
provide  i  meaningful  measiu^ment  of 


reliability.  It  is  not  possible  to  measure 
system  reliability  with  any  degree  of 
statistical  confidence  with  the  limited 
amount  of  test  experience  obtained 
during  a  reasonable  type  certification 
program. 

A  lack  of  significant  failures  during 
type  certification  testing  does  not  assure 
an  ETOPS-suitable  design  at  entry  into 
service.  It  is  for  this  reason  that  the 
proposed  problem  tracking  system 
requirement  exists.  As  we  said  in  the 
explanation  for  proposed  paragraph 
11(b)(8),  the  FAA  concludes  fromihe 
Boeing  Model  777  experience  that  a 
manufacturer  can  successfully  manage 
early  in-service  problems  to  maintain 
the  safety  of  worldwide  ETOPS 
operations  during  the  initial 
introductory  service  period  with  the 
data  provided  by  the  enhanced  problem 
tracking  system  that  would  be  required 
by  proposed  in  jparagraph  11(b)(8). 

The  combination  of  these  two 
proposed  requirements  form  the  key   ~ 
supports  of  the  early  ETOPS  safety 
standard  for  two-engine  airplanes 
proposed  in  this  notice.  The  proposed 
type  and  fi^uency  requirement  gives 
the  basis  for  denying  FTOPS  approval 
for  airplanes  with  known  significant 
design  problems.  The  proposed  problem 
tracking  and  resolution  system  gives  the 
FAA  confidence  that  we  have  the  means 
to  safely  manage  a  fleet  of  airplanes  and 
engines  that  do  not  experience 
significant  problems  until  after  ETOPS 
approval. 

The  original  ARAC  proposed  wording 
for  paragraph  IICb)(9)  referred  to  failiu-es 
that  occur  during  the  "airplane  and 
engine  validation  programs."  This 
wording  is  inconsistent  with  the  Boeing 
Model  777  ETOPS  special  conditions, 
which  refers  to  failures  that  occur 
during  "the  airplane  flight  test  program 
and  the  airplane  demonstration  test." 
Nowhere  does  the  proposed  rule  use  the 
term  "validation  program."  We  think 
that  the  special  conditions  wording 
more  accurately  describes  what  testing 
is  covered  by  this  proposed  requirement 
and  have  changed  the  proposal 
accordingly. 

The  ARAC  draft  had  an  additional 
qualifying  phrase  on  the  airplane 
models  that  the  candidate  airplane's 
failures  and  malfunctions  would  be 
compared  to.  In  addition  to  "presently 
certified  ETOPS  airplanes,"  the  ARAC 
draft  added  the  phrase  "or  any  non- 
ETOPS  derivative  models  of  those 
aircraft  or  engines."  This  added  phrase 
is  not  in  the  existing  Boeing  Model  777 
ETOPS  special  conditions.  We  are 
proposing  that  the  proposed  type  and 
fi^uency  requirement  for  two  engine 
airplanes  include  a  comparison  with  an 
existing  fleet  of  ETOPS  approved 
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airplanes  that  are  currently  operating  at 
*  a  stable  level  of  reliability  in  ETOPS 
service.  It  would  not  be  appropriate  to 
make  this  comparison  with  a  non- 
ETOPS  approved  fleet.  The  FAA  does 
not  require  the  operators  of  non-ETOPS 
fleets  to  maintain  a  level  of  reliability 
consistent  with  the  ETOPS  standard  for 
two-engine  airplanes. 

We  speculate  that  the  ARAC  may 
have  intended  that  the  added  phrase  "or 
any  non-ETOPS  derivative  models  of 
those  aircraft  or  engines"  would  address 
a  manufacturer  that  initially  woidd  have 
no  previously  approved  ETOPS 
airplanes  in  service  from  which  to  base 
a  type  and  frequency  comparison.  The 
proposed  rule  would  not  specifically 
require  that  the  comparison  be  with 
currently  certified  ETOPS  airplanes  by 
that  manufacturer.  If  an  applicant  does 
not  currently  have  an  existing  ETOPS 
approved  airplane  in  service  from 
which  to  base  a  type  and  frequency 
comparison,  the  proposed  rule  would 
allow  the  manufacturer  to  use  available 
data  for  ETOPS  approved  airplanes  of 
other  manufacturers.  It  is  not  necessary 
that  the  applicant  use  a  single  existing 
airplane  model  in  the  comparison  that 
would  be  required  by  proposed 
paragraph  IICb){9).  We  have  not  included 
this  phrase  in  proposed  paragraph 

n(b)(9). 

In  finding  compliance  with  the 
proposed  type  and  frequency 
requirement,  we  would  be  looking  at  the 
significance  of  the  problems  that  occur 
during  the  type  certification  testing  and 
whether  or  not  they  would  require  a 
design  change  prior  to  type  certification 
of  the  airplane.  Manufactiu-ers 
continually  make  improvements  to 
enhance  their  designs  based  on  in- 
service  experience.  These  design 
improvements  may  eliminate  nuisance 
problems  that  are  not,  in  themselves, 
safety  related.  In  addition,  certain 
failures  that  occur  in  service  are 
expected  during  the  life  of  the  product 
at  a  known  .low  rate  of  occmrence  and 
are  not  indicative  of  a  significant  design 
shortcoming.  We  could  find  compliance 
with  the  proposed  reliability 
demonstration  acceptance  criteria  even 
though  we  might  expect  that  these  types 
jaf  failiues  or  problems  occurring  during 
airplane  flight  testing  could  also  occur 
on  a  mature  ETOPS  fleet. 

In  contrast,  the  types  of  failures  or 
problems  that  would  give  the  FAA 
concern  about  compliance  with  the 
proposed  reliability  demonstration 
acceptance  criteria  would  fall  into  two 
categories: 

(IJA  major  failure  that  would  require 
a  significant  redesign  before  the  airplane 
could  receive  a  basic  part  25  type 
certificate.  In  other  words,  a  problem 


that  makes  the  airplane  imsafe  without 
a  significant  redesign  and  testing. 
(2)  Random  ETOPS  significant 
failiues  occurring  during  the  test 
program  at  a  frequency  greater  than 
would  be  expected  on  a  mature  ETOPS 
fleet.  ETOPS  significant  failures  would 
be  those  that  result  in  the  events  listed 
in  proposed  §  21.4(a)(5). 

11(c)  Combined  Service  Experience  and 
Early  ETOPS  Method 

This  proposed  paragraph  would  allow 
an  applicant  to  combine  certain 
elements  of  the  early  ETOPS  process 
proposed  in  section  11(b)  with  a  reduced 
amount  of  service  experience  from  what 
would  be  required  by  paragraph  11(a)(1) 
to  obtain  ETOPS  approval. 

Explanation 

The  early  ETOPS  process  proposed  in 
section  11(b)  of  Appendix  L  would 
define  requirements  for  obtaining 
ETOPS  type  design  approval  without 
the  service  experience  that  would  be 
required  by  section  11(a).  Proposed  sub- 
section 11(c)  would  define  requirements 
for  obtaining  ETOPS  approval  with  a 
combination  of  service  experience  and 
elements  of  the  early  ETOPS  process. 

The  FAA  has  accepted,  in  principle, 
the  concept  of  trading  a  limited  amount 
of  service  experience  for  the  airplane 
demonstration  test  requirements 
contained  in  the  777  early  ETOPS 
special  conditions.  The  F^VA  did  this 
based  on  a  concept  already  contained  in 
Advisory  Circular  120-42A,  which 
allows  a  reduction  in  the  normal 
amount  of  service  experience  if 
"adequate  compensating  factors  exist 
which  give  a  reasonable  equivalent 
database."  The  FAA  considers  that 
elements  of  the  early  ETOPS  process 
may  be  used  to  provide  "adequate 
compensating  factors."  Since  the  777 
early  ETOPS  process  provides  a  method 
for  obtaining  ETOPS  approval  without 
any  service  experience,  a  minimum 
amount  of  actual  service  experience 
would  provide  an  adequate  evaluation  if 
the  applicant  complies  with  the  other 
elements  of  the  early  ETOPS  process. 

Proposed  section  11(c)  would  codify 
this  concept  into  the  ETOPS  rule.  The 
proposed  rule  would  allow  two  methods 
of  reduced  service  experience  in  place 
of  the  complete  early  ETOPS  process 
contained  in  section  11(b).  Paragraph 
n{c)(l)  would  specifically  require  only 
15,000  engine  ho\u-s  of  service 
experience  if  the  applicant  complies 
with  the  following  elements  of  sections 
11(a)  and  (b): 

(a)(5)  Airplane  flight  test 

requirements, 
(b)(1)  Relevant  experience  assessment, 
(b)(2)  Propulsion  system  design. 


(b)(3)  Maintenance  and  operational 

procedures, 
(b)(4)  Propulsion  system  validation 

test, 
(b)(5)  New  technology  demonstration 

testing, 
(b)(6)  APU  validation  test, 
(b)(8)  Problem  tracking  and  resolution 

system,  and 
(b)(9)  Reliability  demonstration 

acceptance  criteria. 

In  addition  to  the  airplane  flight  test 
requirement  from  the  service  experience 
method,  paragraph  11(a)(5),  these  are  all 
of  the  elements  of  the  early  ETOPS 
process  except  for  the  airplane 
demonstration  test  in  proposed 
paragraph  n(b)(7).  We  have  added  three 
paragraphs  to  the  original  ARAC . 
proposal.  The  first  is  the  airplane  flight 
test  requirement  from  the  service 
experience  method,  paragraph  11(a)(5). 
Without  some  required  airplane  flight- 
testing,  the  ARAC  proposal  would  not 
result  in  an  equivalent  demonstration  of 
a  capability  to  safely  operate  in  an 
ETOPS  environment.  Paragraph  11(a)(5) 
would  require  an  applicant  for  ETOPS 
approval  based  on  service  experience  to 
conduct  a  flight  test  to  validate  the 
adequacy  of  the  airplane's  flying 
qualities,  performance  and  the  flight 
crew's  abilit)'  to  deal  with  engine 
inoperative  and  non-normal  worst  case 
system  failure  conditions  expected  to 
occur  in  service.  The  FAA  considers 
that  an  applicant  who  does  not 
complete  the  airplane  demonstration 
flight  test  requirement  in  accordance 
with  proposed  paragraph  11(b)(7)  as  part 
of  a  combined  ETOPS  approval  method 
must  as  a  minimum  complete  the  flight 
testing  that  would  be  required  if  the 
applicant  were  using  service  experience 
only. 

The  second  is  proposed  paragraph 
(b)(5),  new  technology  testing.  We  have 
added  the  new  technology  testing 
requirement  here  and  in  section  III 
because  we  could  find  no  valid  reason 
to  exclude  it  when  every  other 
requirement  of  proposed  early  ETOPS 
section  is  included  except  for  the 
airplane  demonstration  test 
requirement.  Since  ARAC  overlooked 
the  new  technology  testing  requirement 
in  their  original  proposal  as  discussed 
above  for  proposed  paragraph  11(b)(5), 
we  assume  that  it  would  have  been 
included  in  proposed  paragraph  II(c)(a) 
had  they  not  overlooked  it. 

The  third  paragraph  we  have  added  is 
the  reliability  demonstration  acceptance 
criteria  in  proposed  paragraph  n(b)(9). 
In  section  11(a)  for  a  service  experience 
based  approval,  in-flight  shutdown  rate 
provides  the  FAA  with  a  reliability 
objective  to  assess  a  design's  suitability. 
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In  the  early  ETOPS  method  proposed  in 
section  n(b),  the  reliability 
demonstration  acceptance  criteria 
provides  a  way  to  compare  the  airpleine 
flight  test  history  to  existing  ETOPS 
approved  airplanes  as  a  way  to  assess 
design  suitability.  Without  some 
defined  criteria  for  assessing  the 
suitability  of  a  design  for  ETOPS 
approval,  we  would  have  no  way  of 
determining  if  a  candidate  airplane  were 
acceptable  when  an  applicant  chooses 
to  use  the  combined  approach. 
Therefore,  we  have  added  the  reliability 
demonstration  acceptance  criteria 
requirement  to  proposed  paragraph 
11(c)(1).  Since  we  consider  this  to  be  a 
significant  departure  fi-om  ARAC's 
original  recommendation  and  ARAC  did 
not  clearly  state  their  intent  for  this 
section,  we  request  specific  comments 
on  this  particular  proposal. 

The  second  metnod  for  reduced 
service  experience  proposed  in 
paragraph  11(c)(2)  would  allow  some 
level  of  service  experience  other  than 
15,000  engine  hours,  providedthe 
applicant  defines  compensating  factors 
that  provide  an  equivalent  level  of 
safety  to  that  provided  using  any  of  the 
other  methods.  This  method  would 
allow  an  applicant  some  latitude  to 
create  an  ETOPS  approval  program 
tailored  to  the  unique  aspects  of  the 
-airplane  model. 

Section  III — Airplanes  With  More  Than 
Two  Engines 

In  addition  to  the  requirements  of 
section  1,  an  applicant  for  an  airplane 
with  more  than  two  engines  would  have 
to  show  compliance  with  the  proposed 
requirements  of  section  III. 

Explanation 

This  section  of  Appendix  L  would 
define  those  specific  requirements  that 
would  be  applicable  to  airplanes  with 
more  than  two  engines.  In  order  to 
achieve  an  equivalent  risk  of  a  critical 
loss  of  thrust  during  an  ETOPS  flight 
due  to  independent  failure  causes,  the    - 
in-flight  shutdown  rate  for  twins  needs 
to  be  ten  times  lower  than  four  engine 
airplanes  and  20  times  lower  than  three 
engine  airplanes  to  achieve  an 
equivalent  level  of  safety  for  ETOPS.  For 
maximimi  diversion  times  greater  than 
180  minutes,  the  proposed  standard  for 
two  engine  airplanes  is  0.01  shutdowns 
per  1,000  engine-hours.  The  associated 
in-flight  shutdown  rate  to  achieve  the 
same  level  of  safety  would  be  0.2  for 
three  engine  airplanes  and  0.1  for  fouir 
engine  airplanes.  These  levels  of 
reliability  are  inherent  in  current 
generation  turbine  engines  without  the   . 
need  for  specific  propulsion  system 
requirements  beyond  those  now  in  parts 
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we  may  :  nadvertently  encourage  a  lower 
standard  than  is  already  normally 
achieved  by  specifying  these  high  in- 
flight shi  itdown  rates  in  the  proposed 
rule  for  t  iree  and  four  engine  airplanes. 
Therefor  s,  we  have  not  included  any  of 
the  prop(  ised  propulsion  system 
requirem  ents  that  would  be  applicable 
to  two  en  gine  airplanes  into  proposed 
Append!  c  L,  section  III. 

What  t  jmains  for  section  III  are  the 
proposec  airplane  level  system 
requirem  Bnts  from  section  II  including  a 
flight  tes  demonstration  of  airplane  and 
propulsi(  in  system  capability  during  a 
maximui  i  ETOPS  diversion.  Since  we 
are  equaly  concerned  about  human 
error  caused  critical  multiple  failures  for 
airplane^  with  more  than  two  engines  as 
we  are  fok-  twins,  we  are  also  proposing 
a  maintenance  and  operational 
procedure  validation  requirement  in 
section  II.  Except  as  noted,  the 
explanation  for  each  of  the  proposed 
paragraphs  in  section  III  is  the  same  as 
for  sectio  ti  II. 

ni(a)  Ser  ice  Experience  Method 

The  applicant  would  have  to 
demonsti  ate  that  the  airplane  and 
engine  c{  mbination  for  which  approval 
has  the  required  airplane  and 


is  sought _, ^ 

propulsi<  in  system  capability  to  safely         ^^^^  ^^^V  ETOPS  Method 


conduct 


m  ETOPS  mission  and 


maximui  i  diversion  and  has  achieved 
required  lirplane  system  reliability 
based  up  jn  fleet  in-service  experience. 

Explcuiat  on 

This  pi  oposed  requirement  is  the 
same  as  i  [i  section  II  with  the  exception 
that  "pro  julsion  system"  has  been 
removed  from  the  last  phrase  of  the 
proposec  requirement.  Otherwise,  the 
explanat:  on  is  the  same  as  for  paragraph 
11(a). 


in(a){l) 

This 
applican 
type 

experience 
after 
fleet 


pin 


:  engine 
engine 
is  being 
would  be 
adequate 
identifie< 
equivalei^t 
portion 
would 
candidal i 
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The  applicant  would  have  to  show 
compliance  with  section  25.1535(a) 
using  available  in-service  reliability  data 
for  ETOPS  significant  systems.  The 
applicant  would  have  to  identify 
corrective  actions  for  all  causes  or 
potential  causes  of  ETOPS  significant 
system  failures  occurring  in  service  that 
are  shown  to  be  effective  in  preventing 
future  occurrences. 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  11(a)(3). 

111(a)(3)  Airplane  Flight  Test 
Requirements 

This  paragraph  would  require  a  flight 
test  to  val/date  the  adequacy  of  the 
airplane's  flying  qualities,  performance 
and  the  flight  crew's  ability  to  deal  with 
engine  inoperative  and  non-normal 
worst  case  system  failure  conditions 
expected  to  occur  in  service. 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  11(a)(5). 


F  equired  Service  Experience 

agraph  would  require  that  an 
who  desires  to  obtain  ETOPS 
;n  approval  using  service 
conduct  a  reliability  review 
acci^mulating  250,000  worldwide 
hours  on  the  airplane  and 
c(  mbination  for  which  approval 
s  ought.  The  number  of  hours 
allowed  to  be  reduced  if 
compensating  factors  are 
which  give  a  reasonable 
database.  A  significant 
'  the  250,000  engine  hours 

to  be  obtained  on  the 
airplane. 


ha  vel 


Explanat  on 

The  ex  ilanation  for  this  proposed 
paragrap  i  is  the  same  as  for  proposed 
paragrap  1 11(a)(1). 


This  part  of  section  II  defines 
requirements  that  an  applicant  would 
have  to  comply  with  to  certify  an 
airplane  for  ETOPS  without  first 
accumulating  the  service  experience 
that  would  be  required  in  section  Ill(a). 

Explanation 

Proposed  section  in(b)  is  the  same  as 
proposed  section  11(b)  except  that  the 
relevant  experience  assessment  and 
propulsion  system  design  requirements 
have  been  removed  from  the  proposed 
section  IH  requirements.  Otherwise,  the 
explanation  is  the  same  as  for  paraeraph 
11(b). 

111(b)(1)  Maintenance  and  Operational 
Procedures 

Under  this  proposed  requirement,  the 
applicant  would  have  to  validate 
maintenance  and  operational 
procedures  for  ETOPS  Significant 
Systems.  The  applicant  would  have  to 
track  and  resolve  any  problems 
discovered  during  the  validation 
process  using  the  proposed  Problem 
Tracking  and  Resolution  System  as 
described  by  paragraph  (b)(5). 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  11(b)(3). 
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in(b)(2)  New  Technology  Demonstration 
Testing 

The  applicant  would  have  to  validate 
all  ETOPS  significant  systems 
maintenance  and  operational 
procedures.  Any  problems  found  would 
have  to  be  tracked  and  resolved  through 
the  problem  tracking  system  and 
resolution  system  proposed  in 
paragraph  in{b)(5). 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  11(b)(5). 

ffl(b)(3)  APU  Validation  Test 

This  paragraph  would  require  an 
appliccmt  to  complete  a  test  consisting 
of  3,000  equivalent  airplane  operational 
cycles  on  an  auxiliary  power  unit  that 
the  applicant  uses  to  comply  with  the 
electrical  power  supply  system 
requirements  of  paragraph  1(a)(2)  of  this 
proposed  appendix. 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  11(b)(6). 

ni(b)(4)  Airplane  Demonstration  Test 

This  paragraph  would  require  the 
applicant  to  conduct  an  airplane  flight 
test  to  demonstrate  that  the  airplane,  its 
components  and  equipment  are  capable 
of  and  function  properly  during  ETOPS 
and  ETOPS  diversions.  This  flight  test 
may  be  coordinated  with,  but  would  not 
be  in  place  of  the  function  and 
reliability  flight  testing  required  for 
compliance  with  §  21.35(b)(2). 

The  proposed  requirement  includes 
several  conditions  that  the  applicant 
would  have  to  comply  with  in 
conducting  this  test.  Among  these  are: 

(1)  The  flight  test  program  would  have 

to  include: 
(i)  flights  simulating  actual  ETOPS 

operation; 
(ii)  demonstration  of  maximum 

normal  flight  duration  with 

maximum  diversions; 
(iii)  maximum  time  engine 

inoperative  diversions; 
(iv)  non-normal  conditions  to 

demonstrate  the  airplanes 

capability  to  safely  conduct  and 

ETOPS  diversion; 
(v)  diversions  into  representative 

operational  diversionary  airports; 

and 
(vi)  repeated  exposure  to  humid  and 

inclement  weathef  on  the  ground 

followed  by  long-range  operations 

at  normal  cruise  altitude. 

(2)  The  flight  testing  would  have  to 

validate  the  adequacy  of  the 


airplane's  flying  qualities, 
performance  and  the  flight  crew's 
ability  to  deal  with  adverse 
operating  conditions. 

(3)  The  engine-inoperative  diversions 

would  have  to  be  evenly  distributed 
among  the  niunber  of  engines  in  the 
applicant's  flight  test  program. 

(4)  The  test  airplane  would  have  to  be 

operated  and  maintained  using  the 
recommended  operations  and 
maintenance  manual  procedures 
during  the  test. 

(5)  At  the  completion  of  the  test,  the 

ETOPS  Group  1  significant  systems 
would  have  to  undergo  an  airplane 
visual  inspection  and  the  engines 
would  have  to  also  undergo  an 
internal  gas  path  inspection. 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  n(b)(7). 

in(b)(5)  Problem  Tracking  and 
Resolution  System 

This  paragraph  would  require  the 
applicant  to  establish  a  problem 
tracking  and  resolution  system  to 
address  problems,  as  identified  in 
proposed  section  21.4(a)(5), 
encountered  on  ETOPS  significant 
systems  during  airplane  and  engine 
testing  that  could  affect  the  safety  of 
ETOPS  operations. 

Explanation 

The  explanation  for  this  proposed 
paragraph  is  the  same  as  for  proposed 
paragraph  11(b)(8). 

111(b)(6)  Reliability  Demonstration 
Acceptance  Criteria 

The  applicant  would  have  to  show 
that  the  type  and  frequency  of  failures 
that  occur  during  the  airplane  flight  test 
program  and  the  airplane  demonstration 
test  proposed  by  paragraph  111(b)(4),  are 
consistent  with  the  type  and  frequency 
of  failiu'es  or  malfunctions  that  would 
be  expected  to  occur  on  presently 
certified  ETOPS  airplanes,  or  any  non- 
ETOPS  derivative  models  of  those 
aircraft  or  engines. 

Explanation 

As  discussed  above  for  proposed 
paragrairfi  11(b)(9),  the  original  ARAC 
draft  did  not  differentiate  between  two 
engine  airplanes  from  airplanes  with 
more  than  two  engines  in  the 
applicability  of  the  type  and  frequency 
requirement.  The  ARAC  proposal  for 
this  paragraph  included  the  added 
phrase  "or  any  non-ETOPS  derivative 
models  of  those  airplanes  or  engines" 
for  those  airplanes  and  engines  that 
could  be  included  in  this  comparison  of 


reUability.  As  we  discussed  above  for 
proposed  paragraph  n(b)(9).  we  have 
deleted  this  phrase  from  the  proposed 
rule  for  two  engine  airplanes  because  an 
applicant  would  not  necessarily  have  to 
do  the  comparison  to  previously 
approved  airplanes  manufactured  by 
that  applicant.  We  are  now  proposing  to 
separately  state  the  requirements  for 
airplanes  with  more  than  two  engines  in 
proposed  section  III  of  Appendix  L.  We 
have  retained  this  provision  in  the 
proposed  requirement  for  airplanes  with 
more  than  two  engines  in  paragraph 
in(b)(6)  since  previous  ETOPS 
experience  may  not  exist  on  airplanes 
with  more  than  two  engines  at  the  time 
this  proposed  rule  becomes  effective. 

ni(c)  Combined  Service  Experience  and 
Early  ETOPS  Method 

Explanation 

With  the  exception  of  any  specific 
propulsion  system  requirements  that  are 
being  applied  to  airplanes  with  more 
than  two  engines  as  discussed  above, 
the  explanation  for  proposed  section 
in(c)  is  the  same  as  for  proposed  section 

n(c). 

Part  33 

Global  Issues  for  Part  33 

The  overall  philosophy  behind 
ETOPS  type  design  approval  is  to  build 
upon  the  improved  reliability  observed 
in  today's  engines,  resulting  in  an  even 
higher  level  of  reliability  for  futiu« 
engine  products.  However,  the  FAA 
recognizes  that  even  with  the  advances 
in  design  and  manufacturing 
technology,  loss  of  thrust  control 
(LOTC),  in-flight  shutdown  (IFSD),  or 
other  power  loss  events  will  continue  to 
occur.  Therefore  the  overall  intent  of 
these  ETOPS  type  design  requirements 
are  to  minimize  the  likelihood  of  an 
engine  power  loss  during  ETOPS 
operations. 

Specifically,  the  part  33  ETOPS 
related  amendments  require  the  engine 
manufacturers  to  use  their  best  design 
and  manufacturing  practices,  skills  and 
lessons  learned  in  designing  and 
manufacturing  the  new  product.  The 
intent  is  to  eliminate  from  the  design  all 
known  ETOPS  relevant  failures, 
malfunctions,  or  design  related 
maintenance  errors  experienced  in  their 
other  relevant  FAA  certified  engine 
models.  These  failures  include  but  are 
not  limited  to  loss  of  thrust  control,  in- 
flight shutdown,  or  other  power  loss 
events. 

It  is  important  to  note  that  compljnkig 
with  the  part  33  ETOPS  requirements 
for  certification  makes  the  product 
"eligible"  for  ETOPS  operation  only, 
and  in  no  way  implies  an  approval 
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separate  bxim  the  aircraft  or  operator. 
Therefore,  compliance  with  these 
requirements  does  not  constitute  an 
operational  or  aircraft  level  approval  for 
ETOPS  operations. 

Discussion  of  General  Issues  in  Part  33 

ETOPS  Engine  Testing 

A  3,000-cycle  test  would  be  required 
for  ETOPS  engine  eligibility.  This  test 
simulates  3.000  flights  from  engine 
startup  to  engine  shutdown.  A  3,000- 
'  cycle  test  was  first  required  for  the  early 
FTOPS  approval  of  two-engine  aircraft 
under  an  FAA  Early  ETOPS  Special 
Condition.  However,  prior  to  and 
subsequent  to  that  Special  Condition, 
other  aircraft  types  with  new  engines, 
and  others  with  derivative  engine  types, 
have  successfully  demonstrated  the 
requisite  level  of  reliability  in  service 
for  ETOPS  using  normal  certification 
procediues.  However,  the  FAA 
considers  that  new  two-engine  airplane- 
engine  combinations  intended  for 
immediate  ETOPS  operations  should  be 
required  to  undergo  a  cyclic  endurance 
ground  test  to  give  confidence  that  the 
requisite  level  of  reliability  for  such 
operations  will  be  achieved  at  entry  into 
service. 

The  technical  basis  for  applying  this 
test  to  two-engine  airplanes  rather  than 
all  airplanes,  is  that  the  allowable  IFSD 
rate  needed  to  maintain  safe  flight 
throughout  the  diversion  and  landing  is 
an  order  of  magnitude  greater  for  a  three 
or  four  engine  aircraft  as  compared  to  a 
two-engine  aircraft  (assiuning 
equivalent  risk  and  flight  duration). 
This  also  assumes  that  the  aircraft  can 
maintain  safe  flight  throughout  the 
diversion  and  land  with  one  engine 
inoperative. 

The  FAA  has  concluded  from  a 
review  of  in-service  experience  that  the 
3,000-cycle  engine  and  propulsion 
system  test  provides  an  adequate 
opportunity  to  discover  cyclic-related 
failure  modes  associated  with  the    _ 
design.  However  this  is  predicated  upon 
an  adequate  post-test  evaluation  to 
identify  conditions  that  could  result  in 
an  in-flight  shutdown,  power  loss,  or 
inability  to  control  engine  thrust.  An 
FAA  review  of  the  data  from  the  3,000- 
cjrde  tests  for  three  new  engine  types 
has  shown  that  most  of  the  early  in- 
sflrvic^  engine  failure  modes  could  have 
been  discovered  using  a  more  thwough 
teardown  inspection  and  analysis  of  a 
3,00O<:ycle  test  engine  and  propulsion 
83rstem  hardware.  Hiis  would  include 
evaluating  hardware  condition  against 
the  required  lessons  leaned  analysis, 
and  also  to  evaluate  abnonnal  or  other 
wear  or  distress  coiidllions  not  cunendy 
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addresse  i  in  the  Instructions  for 
Continued  Airworthiness  (ICA). 

In  ligh :  of  the  FAA  experience 
certifying  and  monitoring  the  Boeing 
777,  and  in  order  to  provide  a  consistent 
standard  for  post-test  evaluation,  the 
FAA  pro  loses^to  require  a  complete 
teardowij  inspection  of  the  engine 
hardwart  after  completion  of  the  test. 
The  insp  jction  would  include  an 
analysis  )f  any  abnormal  conditions 
found.  T  le  analysis  would  consider  the 
possible  ::onsequences  of  similar 
occurren  :es  in  service  to  determine  if 
they  mig  it  become  sources  of  engine  in- 
flight shi  idowns,  power  loss,  or 
inability  to  control  engine  thrust.  The 
intent  of  this  requirement  is  to  identify 
potential  sources  of  engine  in-flight 
shutdow  IS  or  diversions  and  prevent 
these  froi  n  occurring  in  the  future.    ■ 

The  ba  5ic  premise  behind  the  engine 
demonst  ation  tests  required  by  this 
proposal  is  that  the  tests  will  provide  a 
useful  va  idation  of  the  inherent  level  of 
reliabilit;   that  was  the  product  of  an 
enhance(  design  and  test  process.  The 
FAA's  ex  3ectation  for  these  tests  is  that 
significai  t  failures  will  not  occur.  The 
probabili  ;y  of  significant  failures 
occurrinj  on  a  single  engine  test 
program  s  so  low  that  if  any  do  occur, 
it  would  )e  indicative  of  a  design  that 
is  not  sui  able  for  ETOPS  approval.  This 
expectati  jn  is  addressed  in  the  "type 
and  freqi  ency"  requirement  of  the  rule. 


FAA 
Proposal  jf( 


Gensral 


Changes  to  the  ARAC 
or  Part  33 


The  AI  AC  ETOPS  recommendations 
for  part  3  i  engine  rulemaking  addresses 
the  Taskipg  Statement  objectives  for 
part  33  a4d  incorporates  the 
fundamental  elements  to  achieve  the 
Tasking  Statement's  stated  objective. 
The  FAA  has  concluded  that  the 
fundameiital  elements  of  the  ARAC 
Recommendations,  along  with  the 
identified  changes,  supports  achieving 
the  target  level  of  safety  and  reliability 
necessar](  for  safe  ETOPS  operations  for 
engines  ihstalled  in  two-engine  aircraft 
at  entry-ihto-service. 

Howevpr  the  FAA  has  identified  a 
number  of  areas  where  the  level  of 
detail  in  the  ARAC  rule 
recommetidation  is  not  adequate  to  fully 
address  a  fundamental  element,  or  has 
details  that  the  FAA  believes  are 
inappropriate  or  lacking  in  adequate 
detail.  Alpo,  for  the  purpose  of  clarity, 
completeness,  and  tNminology  usage, 
and  to  foflow  required  rule  fimnat,  the 
ARAC  ru  e  recommendation  has  been 
reoigania  id  within  part  33. 


FAA  Changes  From  the  ARAC  Part  33 
Rule  Recommendations 

1.  Format  and  Organization 

The  Rule  has  been  reformatted  and 
reorganized  to  include  all  early  ETOPS 
design,  lessons  learned,  and  test 
requirements  under  one  specific  rule. 
The  rule  number  is  33.200,  which 
resides  in  new  part  33  subpart  G, 
Special  Requirements.  The  ARAC 
recommendations  divided  the  ETOPS 
requirements  between  existing  §  33.90 
Initial  Maintenance  Inspection  (IMI)  and 
a  specific  ETOPS  rule.  Section  33.90 
retains  the  provision  to  utilize  the 
ETOPS  testing  for  compliance  purposes. 
The  reorganization  is  generally  as 
follows: 


ARAC  recommenda- 
tion paragraph 
numt>er 

New  paragraph 
number 

33.90(a) 

33.90(b) 

33.90(b)(1)  

33.90(b)(2)  

Same 

Same 

33.200(c)(1) 

33.200(c)(2) 

33.200(f) 

33.200(a) 

33.200(b) 

33.200(c)/(d)/(e) 

33.90(b)(3)  

33.100(a)(1)  

33.100(a)(2)  

33.100(b) 

2.  Revision  of  the  10- Year  Limit  on 
Service  Data  To  Be  Reviewed  for  the 
Lessons  Learned  Analysis  From  Section 
33.200(b) 

The  ARAC  proposal  for  section 
33.200(b)  limited  the  assessment  of  past 
design  problems  that  have  resulted  in 
loss  of  thrust  control,  in-flight 
shutdown,  or  other  power  loss  to  "the 
applicant's  other  relevant  type  design 
approvals  provided  within  the  past  ten 
years." 

"Ten  years"  as  used  in  the  rule,  is 
considered  to  be  the  time  frame  relevant 
to  design/manufacture  evolving 
technology  for  which  the  applicant  must 
show  that  problems  especially  relevant 
to  ETOPS  have  been  addressed  in  the 
design  for  which  early  ETOPS  eligibility 
is  sought.  For  example,  an  early  1980's 
certified  engine  with  a  relatively  lower 
level  of  reliability,  would  not  be 
appropriate  to  use  the  applicant's 
experience  base  of  lessons  learned  for 
compliance  with  section  33.200(b)  for 
an  engine  certified  in  year  2000;  a  much 
better  experience  base  would  be  engines 
certified  from  1990,  which  as  an 
industry  group  have  very  good 
reliability.  The  intent  is  to  continuously 
build  upon  the  improved  reliability  seen 
in  today's  engines  into  even  higher 
levels  of  reliabilihr." 

The  corresponding  part  25 
requiranmt  prd|>osed  by  ARAC  does 
not  contain  sudi  a  time  limit  on  the 
relevant  experience  assessment,  nor 
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does  the  Boeing  m  ETOPS  Special 
Condition,  which  is  the  basis  for  this 
proposed  requirement.  The  relevant 
experience  assessment  that  Boeing 
submitted  for  compliance  with  the 
Special  Condition's  requirement 
consisted  of  data  from  a  ten  year  time 
period  immediately  prior  to  the  B777 
design  development.  The  FAA  approved 
this  ten-year  period  at  the  time  because 
it  included  three  previous  major 
airplane  certification  programs  (Models 
757,  767,  and  737-300).  For  the  current 
Model  777-300ER  type  certification 
program,  the  assessment  was  updated  to 
include  the  additional  relevant 
experience  that  has  occurred  since  the 
original  database  was  developed. 
Coincidentally,  this  covers  a  ten-year 
time  period.  However,  the  FAA  cannot 
draw  a  conclusion  from  this  experience 
that  a  ten-year  period  will  always 
provide  adequate  data  for  all 
manufacturers  that  may  apply  for  an 
early  ETOPS  approval.  Therefore,  the 
FAA  has  included  a  provision  that  the 
10-year  limit  applies  if  adequate  data 
exists  to  do  the  assessment.  If  the  FAA 
determines  that  the  applicant's  other 
relevant  type  design  approvals  provided 
within  the  past  ten  years  do  not 
constitute  an  adequate  database,  the 
FAA  will  determine  the  extent  of 
additional  data  required  to  be  included 
in  the  relevant  experience  assessment 
based  on  the  following  factors: 

a.  The  manufacturer's  level  of 
experience  in  certifying  engines 
installed  on  Transport  Category 
airplanes, 

b.  Recent  experience  certifying  new 
engines, 

c.  Completeness  of  the  manufacturer's 
design  practices/manuals  used  in  the 
development  of  new  engines,  and 

d.  Any  other  factors  that  the 
manufacturer  may  want  to  present  to  the 
FAA  for  consideration. 

3.  Insertion  of  the  Word 
"bidependently"  in  the  Test  Section  of 
Section  33.200(c)(2) 

The  ARAC  Recommendation  3,000 

cycle  test  requires  all  rotors  to  be 

unbalanced  to  90%  of  a  limit  value, 

however  the  actual  rule  text  is  not 

specific  as.  to  whether  each  rotor  is  to  be 

unbalanced  independently.  The  FAA 

has  verified  that  it  was  the  ARAC's 

intent  that  each  rotor  must  be 

imbalanced  independently  relative  to  its 

individual  rotor  limit.  So  the  word 

"independently"  is  inserted  to  clarify 

that  each  individual  rotor  must  be ' 

unbalanced  to  the  Specified  Mlt^^lfflift'" 
value.      '    -•J"''   >'-i^    '>f/uT.:4xy  tnBVjI'n 


4.  Addition  of  Inspection  Criteria  for 
Post  3,000  Test  [See  33.200(e)(3)(i)(C)] 

The  ARAC  Recommendations  specify 
hardware  layout  inspections  in 
accordance  with  the  Instructions  for 
Continued  Airworthiness  (ICA)  and  the 
Lessons  Learned  analysis.  The  FAA 
proposes  to  add  a  third  inspection 
criteria  as  follows:  "Inspect  in  a  manner 
to  identify  wear  or  distress  conditions 
which  could  result  in  IFSD,  LOTC  or 
other  power  loss,  and  which  are  not 
specifically  identified  by  33.200(b)  or 
addressed  within  the  ciurent  ICA."  It 
should  be  noted  that  the  ARAC 
Recommendation's  AC  material 
discusses  such  an  inspection  method 
and  that  the  recent  FAA  B777  Special 
Condition  for  ETOPS  also  included  a 
similar  inspection  requirement. 

5.  Clarification  of  an  Incontplete 
Statement  Relating  to  Post-Test 
Hardware  Condition  [See 

§  33.200(e)(3)(ii)] 

The  ARAC  Recommendation  contains 
a  requirement  that  post-test  hardware 
condition  be  such  that  no  distress  is 
observed  that  could  result  in  a  power 
loss.  However  many  engine  parts  if 
distressed  and  operated  long  enough 
will  fail  and  potentially  cause  a  power 
loss.  As  written,  distress  in  many  parts 
could  be  predicted  to  result  in  power 
loss  over  an  inappropriately  long  period 
of  operation.  Therefore  the  FAA 
proposes  to  define  the  period  of 
operation  to  make  this  judgment  as 
follows;  "*  *  *  within  a  period  of 
operation  before  the  component, 
assembfy  or  system  would  hkely  have 
been  inspected  or  functionally  tested  for 
integrity  while  in  service". 

6.  Revision  of  Interim  Inspection  To  Be 
Used  for  §  33.90  Compliance 

The  ARAC  Recommendations  propose 
to  use  the  3,000-cycle  test  for  §  33.90 
compliance  by  means  of  an  interim  on- 
wing  inspection  method.  The  FAA 
concurs  with  the  basic  on-wing 
inspection  approach.  However,  the 
ARAC  Recommendations  only  specify  a 
visual  inspection  for  §  33.90  compliance 
purposes.  This  Recommendation  does 
not  meet  the  most  basic  existing  Method 
of  Compliance  (MoC)  for  a  §  33.90 
inspection.  The  FAA  proposes  to  revise 
the  "visual  only"  inspection  to  be  an 
inspection  acceptable  to  the 
Administrator,  cind  specify  an 
acceptable  MoC  within  the  AC. 
Currently  for  an  on-wing  type  , 
inspection  for  §  33.90  compliance,  the 
FAA  would  accept  an  inspection  that 
does  allof.thefbllDwing:  ■      '     ' 

fl)  PulHob^it^'inspecttoii'tif  '^  '"^ 
accessible  gas'paitfi  st^s  6t  kreas  df'fliB 


fan,  compressor,  combustor,  and  turbine 
modules,  to  the  serviceable  limits  of  the 
ICA. 

(2)  For  Full  Authority  Digital 
Electronic  Control  (FADEC)  equipped 
engines,  observe  and  interrogate  the 
FADEC  system  for  fault  messages  and 
status  messages,  both  current  or 
previously  recorded,  to  the  serviceable 
limits  of  the  ICA. 

(3)  Inspect  all  oil  system  chip 
detectors  and  filters  for  contamination. 

(4)  Inspect  all  fuel  system  filters  for 
contamination. 

(5)  Test  a  sample  of  main  engine  oil 
for  contaminants  that  might  indicate 
impending  internal  failure. 

(6)  Conduct  a  complete  visual 
inspection  of  the  inlet,  exhaust,  and 
externals,  to  the  serviceable  limits  of  the 
ICA. 

(7)  Conduct  a  power  calibration  to 
show  that  the  engine  can  produce  power 
or  thrust  within  established  limits,  and 
is  fi«e  of  surge  or  stall  when  operated 

in  accordance  with  the  Operating 
Instructions. 

General  pass/fail  criteria  for  the  above 
items  is  serviceable  in  accordance  with 
the  ICA,  unless  otherwise  approved  by 
the  Administrator. 

The  above  method  of  compliance  has 
been  established  for  conventionally 
designed  engines,  and  is  discussed 
further  in  the  companion  AC.  Other 
inspections  or  checks,  or  deletion  of 
non-applicable  items  may  be  necessary 
for  new  or  imconventional  designs. 

7.  Addition  of  Oil  Tank  Design 
Requirement 

The  FAA  is  proposing  to  revise  the 
ciurent  requirements  of  §  33.71(c)(4), 
which  addresses  oil  tank  caps.  "The 
proposed  revision  would  incorporate  a 
new  ETOPS  eligibility  design 
requirement  for  oil  tanks  intended  to 
prevent  hazardous  oil  loss  in  the  event 
of  an  oil  tank  cap  installation  error.  The 
FAA  is  aware  of  a  nimiber  of  single  and 
dual  engine  oil  loss  events  due  to  oil 
tank  cap  installation  errors,  and  is 
concerned  that  these  fypes  of  problems 
will  continue  to  occur,  potentially 
resulting  in  an  unsafe  condition  during 
extended  operations.  The  FAA  believes 
it  prudent  to  address  this  situation  by 
requiring  oil  tanks  to  be  designed  to 
accommodate  cap  installation  errors 
without  hazardous  oil  loss.  The 
proposed  rule  would  not  allow 
compliance  by  maintenance  procedures; 
the  necessary  physical  features  or 
characteristics  must  be  part  of  the  oil 
tank  design.  The  rule  is  ipteridedtb  . '" 
protect  agaUnst  hazardous  oil  Ibrf^-^frheitf 
bfl  tahk-cap  ih^aHatron  errbrS'flditii* '" 
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8.  Engine  Endurance  Test  With 
Vibration 

The  ARAC  Recommendations  include 
a  3,000-cycle  endurance  test  with  main 
rotor  unbalance.  The  Recommendations 
specify  the  minimum  unbalance  as 
being  an  "average  value"  of  the  peak 
vibration  level  observed  during  required 
vibration  surveys.  In  section 
33.200(c)(2)(iv),  the  term  "average 
value"  is  being  replaced  by  the  term 
"equivalent  value"  to  better  address  the 
concept  of  cumulative  damage.  For 
example,  utilizing  an  average  value 
could  result  in  less  cumulative  damage 
due  to  vibration  then  if  the  90% 
requirement  was  precisely  maintained 
over  the  test  duration.  By  computing 
and  working  to  an  equivalent  value  of 
rotor  unbalance,  cumulative  damage 
will  always  be  equal  to  or  greater  then 
a  test  conducted  with  a  steady  value  of 
90%  unbalance.  The  equivalent  value  is 
a  Miner's  rule  summation  calculation, 
and  is  further  described  in  the 
companion  AC. 

Section-by-Section  Discussion  of  the 
Proposal 

Proposed  New  Appendix  A,  Paragraph 
A33.3(c),  Extended  Operations  (ETOPS) 
Requirements 

A  proposed  new  Appendix  A 
Paragraph  A33.3{c)  would  define  new 
enging  condition  monitoring 
requirements  necessary  for  obtaining 
ETOPS  type  design  eligibility  approval. 

Explanation 

This  section  requires  inclusion  of  a 
power  assurance  check  methodology 
into  the  ICA  for  all  engine  models 
requiring  ETOPS  eligibility.  A  special 
requirement  exists  for  engines  to  be 
installed  in  twin-engine  aircraft 
applications,  that  being  the  power 
assurance  method  must  be  validated  by 
test  or  experience. 

Proposed  Revision  to  Section 
33.71(c)(4)— Oil  Tanks 

A  proposed  revision  to  section 
33.71(c)(4)  would  define  new  oil  tank 
design  requirements  necessary  for 
obtaining  ETOPS  type  design  eligibility 
approval. 

Explanation 

See  the  explanation  in  paragraph  7  of 
this  section,  above. 

Proposed  Revision  to  Section  33.90 — 
Initial  Maintenance  Inspection  (IMI) 

A  proposed  revision  of  section  33.90 
would  define  requirements  for  utilizing 
ETOPS  type  design  eligibility  test  data 
obtained  during  section  33.200  testing 
for  section  33.90  compliance  purposes. 


Explanat  m 


The  fui  damental 
section  3: 
the  inclu!  ion 
utilizatioi  i 
section  3! 
compliance 


Proposed  New  Section  33.200 — Early 
Extended  Operations  (ETOPS) 
Eligibility  and  Test  Requirements 


A  propi  ised 
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in  an 
two-eng 
service 
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paragraph 
individua 
below 


i  mce  with  this  section  results 
engine  model  that  is  eligible  for 
ETOPS  operation  before  the 
ejfcerience  required  under  14 
!5.  Appendix  L,  Section  II, 
(a)  is  achieved.  The 
subparagraphs  are  discussed 
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requirements  of 
90  are  unchanged;  except  for 

of  a  provision  to  allow 
of  data  obtained  under 
.200  testing  to  show 
to  section  33.90  IMI. 


new  section  33.200  would 
requirements  for 
ETOPS  type  design  eligibility 


relevant  experience  assessment  based 
on  the  following  factors:    " 

(1)  The  manufacturer's  level  of 
experience  in  certifying  engines 
installed  on  Transport  Category 
airplanes; 

(2)  Recent  experience  certifying  new 
engines; 

(3)  Completeness  of  the 
manufacturer's  design  practices  and 
manuals  used  in  the  development  of 
new  engines;  and 

(4)  Any  other  factors  that  the 
manufacturer  may  want  to  present  to  the 
FAA  for  consideration. 

If  adequate  data  exists  the  time  period 
of  consideration  will  be  the  prior  10 
years  of  applicant  experience. 


Tie 


e  sections  require  the 
to  use  its  best  design 
including  all  its  corporate 

skills  and  lessons  learned  in 
and  manufacture  of  the 

intent  is  to  eliminate  from 
all  known  failures, 
malfuncti  ms  or  design  related 
maintenai  ice  errors  experienced  in  other 
AA  certified  engines,  and  that 
i  ally  relevant  to  ETOPS.  Such 
inqlude  loss  of  thrust  control,  in- 
down,  or  other  power  loss 


ex  jenence 


ii  ince  may  be  shown  by 
icceptable  to  the 
Administrator  that  the  applicant's 
design  qu  ility  assurance  process  has 
demonstn  ited  the  capability  to  eliminate 
causes  of  ;ngine  failures,  malfunctions,^ 
I  related  maintenance 
oiown  to  have  occurred 
applicant's  commercial 
rience  base.  The  applicant 
show  that  the  design  quality 
wpuld  preclude  the  recurrence 
in  the  new  design.  Also, 
quality  process  and  design 
nlust  address  all  applicable 
n  lalfunctions,  and  maintenance 
:hat  could  affect  ETOPS  even 
occurred  on  taxi,  if  such  an  event 
occurred  in-flight, 
will  determine  the  extent  of 
requi^d  to  be  included  in  the 


all  0 


cai  ise 


Section  33.200(c) 

The  intent  of  this  testing  is  to 
simulate  in-service  operation;  and  to 
simulate  the  extent  of  time  that  the 
engine  will  operate  at  maximum 
continuous  power  for  the  longest 
diversion  time  in  an  ETOPS  scenario,  - 
and  at  a  level  of  engine  vibration  that 
exceeds  expected  service  operation.  The 
test  is  not  intended  to  duplicate  or 
repeat  or  replace  the  endurance  test 
required  by  section  33.87. 

Explanation 

This  3,000-cycle  test  requirement 
simulates  the  typical  field  service 
operation  expected  to  be  encountered  in 
the  first  250,000  fleet  hours  (typically 
two  years  of  service)  and  the  extent  of 
time  that  an  engine  will  operate  in  the 
event  of  a  diversion  at  maximum 
continuous  power  for  the  longest 
diversion  time  expected.  In  addition, 
the  test  is  required  to  be  conducted  at 
a  level  of  vibration  for  the  complete  test 
that  exceeds  expected  service  exposure. 
The  new  test  is  an  important  part  of  the 
early  ETOPS  eligibility  determination 
for  both  the  engine  and  propulsion 
system  of  the  airplane.  No  other  type  of 
engine  vibration  testing  can  simulate  the 
vibration  induced  by  imbalance  of  its 
rotors  running  through  the  speed  and 
power  ranges  experienced  in  service. 
The  test  is  required  to  simulate  3.000 
cycles  of  service  operation  (typically 
two  years)  in  a  short  time  span.  This  test 
is  similar  to  that  conducted  for  the 
original  certification  of  the  three  engine 
types  used  on  the  B777  under  the 
Special  Conditions.  Those  tests  were 
also  a  combination  of  engine  cyclic 
endurance  with  high  cycle  fatigue  (HCF) 
vibration  induced  by  way  of 
imbalancing  the  main  rotors  of  the 
engine. 

Section  33.200(d) 

The  piupose  of  this  test  is  to  establish 
thrust  characteristics,  and  ensure  that 


Federal  Register /Vol.  68,  No.  220 /Friday,  November  14,  2003  /  Proposed  Rules 


64759 


the  engine  can  deliver  rated  takeoff 
power  or  thrust  within  approved  limits 
prior  to  the  start  of  the  test. 

Section  33.200(e) 

This  section  establishes  what  the 
required  inspections  are  and  what  the 
pass/fail  criteria  is  for  section  33.200 
compliance.  Further  detail  on  a  MoC  for 
this  section  can  be  found  in  the 
companion  advisory  circular. 

Section  33.200(f) 

This  section  establishes  the 
requirements  for  utilizing  paragraph 
33.200(c)  3,000-cycle  test  data  to  show 
compliance  to  section  33.90  Initial 
Maintenance  Inspection.  The 
companion  AC  provides  details  of  an 
acceptable  MoC. 

Part  121 

Global  Issues  for  Part  121 

FAA  General  Changes  to  the  ARAC  ■ 
Proposal  for  Part  121 

(1)  Section  121.368  Has  Become  121.374 

The  ARAC  proposed  rule  number  had 
to  be  changed  due  to  other  FAA  rule 
writing  projects.  The  content  and 
concepts  from  the  proposal  were 
retained  wherever  possible  within  the 
new  rule.  Specific  format  changes  and 
the  differences  between  this  proposed 
rule  and  the  ARAC  proposal  are 
discussed  in  each  section  below. 

Section-by-Section  Discussion  of  the 
Proposed  Changes  to  Part  121 

Proposed  New  Section  121.7 
Definitions  and  Designations 

The  FAA  proposes  to  add  a  new 
section  in  part  121  for  definitions 
applicable  to  ETOPS. 

Explanation 

Many  of  the  terms  used  in  the 
proposed  regulatory  and  guidance 
material  for  ETOPS  imder  this  part  are 
unique  to  these  operations. 
Requirements  and  concepts  for  ETOPS 
require  precise  definition  to  assure 
common  understanding  and 
compliance.  Definitions  are  added  for: 
Adequate  Airport 
ETOPS  Alternate 
ETOPS  Area  of  Operation 
ETOPS  Dual  Maintenance 
ETOPS  Entry  Point 

ETOPS  Maintenance  Significant  System 
ETOPS  Qualified  Personnel 
Maximum  Diversion  Time 
One  Engine  Inoperative  Cruise  Speed 
(Approved) 

The  following  areas  are  designated  as 
ETOPS  areas  by  the  Administrator  in 
which  the  planning,  operational,  and  " 
equipage  requirements  for  ETOPS 
apply.  The  areas  are  defined  as: 


NOPAC  ^ 

North  Pacific 
Polar  Areas 

North  Pole 

South  Pole 

Proposed  New  Section  121.97  (b)(l)(ii) 
Airports:  Required  Data 

The  FAA  proposes  to  clarify  the 
"public  protection"  requirement  of 
section  121.97  to  include  consideration 
of  facilities  available  for  public  safety, 
protection,  and  welfare  during  regular 
and  irregular  operations  (including 
diversions  to  the  airport). 

Explanation 

Airlines  must  consider  passenger 
facilities  when  selecting  an  ETOPS 
Alternate  and  in  diversion  planning. 
The  facilities  at  an  airport  or  in  the 
immediate  area  must  be  sufficient  to 
protect  the  passengers  and  crew  from 
the  elements  and  to  see  to  their  welfare 
during  the  time  required  to  transport 
them  onward. 

By  definition,  ETOPS  operations  are 
those  with  long  segments  over  water  or 
remote  areas.  Some  of  these  remote 
areas  are  affected  by  severe  weather 
conditions  such  as,  but  not  limited  to, 
extreme  cold  or  high  winds  and  cold 
temperatures.  Some  of  the  airports  that 
are  well  positioned  for  use  as  enroute 
alternates  are  in  remote  areas.  These 
eurports  may  have  only  limited  or 
seasonal  facilities  that  could  be  used  to 
shelter  passengers  and  crew  after  an 
unscheduled  landing.  As  ETOPS 
operations  have  expanded  in  scope  and 
extended  in  length,  operations  over 
more  remote  areas  with  more  extreme 
weather  possibilities  have  become 
routine.  Northern  Canada  and  the 
Russian  Far  East  are  typical  examples. 
Facilities  at  some  of  the  airports  in  those 
areas  have  not  been  maintained  because 
of  political,  economic  and  military 
changes.  It  cannot  be  assumed  that  the 
passengers  and  crew  of  an  aircraft  will 
be  safe  simply  because  a  safe  landing 
can  be  made  at  an  airport.  Therefore, 
certificate  holders  are  obligated  to  be 
aware  of  the  available  facilities  and 
satisfy  them  that  there  will  be  adequate 
facilities  to  protect  the  passengers  and 
crew  should  it  be  necessary  to  make  an 
unscheduled  landing  for  any  reason. 

These  are  new  requirements.  The 
FAA  is  proposing  to  add  these 
additional  requirements  to  this 
regulation  because  it  has  learned  that 
not  all  certificate  holders  have  plaimed 
for  these  contingencies  in  the  past, 
apparently  because  the  current  wording 
of  the  regulation  did  not  require  them  to 
do  so.  The  FAA  believes  regulations  are 
needed  to  prudently  insure  carriers 
recognize  "the  duty  of  an  air  carrier  to 


provide  service  with  the  highest 
possible  degree  of  safety  in  the  public 
interest*  *  *"  49  U.S.C.  sec.  44701 
(d)(1)(A).  The  ARAC  recommendation 
included  arguments  that  since  ETOPS 
flights  are  generally  international 
flights,  treaties  limit  damages  for 
negligence  that  passengers  on 
international  flights  may  recover  from 
airlines.  The  ARAC  further  stated  that 
absent  the  compelling  motivation  of 
unlimited  liability  for  proven  damages 
available  to  domestic  passengers,  carrier 
motivation  to  avoid  findings  of 
negligence  may  also  be  lessened 
somewhat. 

Others  have  pointed  out  that  in  the 
Polar  Policy  letter  the  FAA  has  already 
included  instructions  and  requirements 
detailing  the  treatment  of  passengers  in 
case  of  diversions  or  accidents  and  the 
facilities  to  be  made  available  for  them. 
Further,  the  addition  of  passenger 
related  contingencies  are  based  on  rules, 
regulations  and  International  Treaties, 
which  have  been  and  are  in  the  process 
of  being  enacted  for  the  protection  of 
passengers  well  being  such  as: 
"Aviation  Disaster  Family  Assistance 
Act  of  1996",  the  DOT/NTSB  Task  Force 
Report  on  Assistance  to  Families  of 
Aviation  Disasters  of  1997,  Public  Law 
105-148  of  1997  (105th  Congress),  ICAO 
Qrcular  285-AN166  (33rd  Assembly. 
2001),  European  Union  Regulation  (EG) 
2027/97,  the  "Convention  for  the 
Unification  of  Certain  Rules  for 
International  Carriage  by  Air"  of  1999 
and  others.  Providing  for  the  safety, 
secimty,  comfort  and  well  being  of  all 
of  the  occupants  of  an  airplane  has 
become  especially  important  on  long 
range  flights  because  of  increasing 
medical  consequences.  It  was  also 
pointed  out  that  ignoring  those 
requirements  expose  the  carriers  to 
increasing  liability  claims  and  to  loss  of 
business  because  of  passengers' 
discomfort. 

Proposed  New  Sections  121.99(c)  and 
(d)    Commimications  Facilities 

The  FAA  proposes  to  add  sections 
121.99(c)  and  121.99(d).  Section 
121.99(c)  would  create  a  baseline 
ETOPS  equipage  requirement  for  flag 
operations.  Section  121.99(d)  would 
create  an  additional  equipage 
requirement  for  operations  beyond  180- 
minutes. 

Explanation 

Under  this  proposal  a  certificate 
holder  would  have  to  provide  for  voice 
communication  between  the  crew  and 
air  traffic  services  and  the  crew  and  the 
certificate  holder  wherever  and 
whenever  it  is  available.  In  areas  where 
voice  communication  is  not  possible, 
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the  certificate  holder  would  have  to 
provide  a  non-voice  communication 
system,  such  as  High  Frequency  (HF) 
data  link,  to  ensure  communication 
capability. 

Paragraph  121.99(d)  would  apply  on 
to  ETOPS  flights  planned  on  greater 
than  180-minutes  and  would  require  the 
installation  of  an  additional 
communication  system.  This 
communication  system  would  have  to 
be  capable  of  providing  immediate 
satellite  based  voice  communication  of 
land-line  telephone-fidelity  between  the 
flight  crew  and  air  traffic  services  and 
between  the  flight  crew  and  the 
company.  The  terra  "immediate"  in  the 
context  of  this  section  would  mean  the 
time  period  required  to  coimect  an 
ordinary  land-line  telephone  call.  The 
modifiers  "land-line  telephone-fidelity" 
are  included  as  performance  standards 
to  describe  the  faithful  reproduction  of 
sound.  The  FAA  is  essentially 
describing  Satellite  Communication 
(SATCOM).  At  this  time,  only  SATCOM 
provides  this  capability  and  compliance 
with  this  proposed  rule.  The  FAA 
acknowledges  that  technological 
innovation  may  create  alternatives  to 
SATCOM  or  render  the  system  obsolete. 
Certificate  holders  would  be  required  to 
equip  airplanes-used  in  ETOPS  beyond 
180  minutes  with  SATCOM  or  other 
system  that  offers  equivalent  or 
enhanced  capability.  The  FAA  notes 
that  the  ARAC  consolidated  these 
requirements  in  a  single  paragraph  (c)  in 
their  recommendation.  The  FAA  elected 
to  reformat  for  clarity. 

Both  paragraphs  (c)  and  (d)  would 
require  the  certificate  holder  to  consider 
"potential  routes  and  altitudes 
necessary  for  diversion  to  ETOPS 
alternates"  when  assessing  the 
availability  of  voice  commuiiication 
facilities.  The  ARAC  recommended  that 
the  FAA  amend  paragraph  121.99(a)  to 
include  the  above-quoted  language.  The 
FAA  has  elected  not  to  amend 
paragraph  121.99(a).  Paragraph 
121.99(a)  is  the  baseline  requirement  for 
all  domestic  and  flag  certificate  holders 
operatmg  under  part  121.  The  FAA 
believes  the  equipage  and 
commimication  performance 
requirements  for  ETOPS  should  be 
separate  and  distinct  from  the  baseline 
communication  requirement  for  part 
121.  Further,  the  FAA  has  proposed 
amending  paragraph  121.99(a)  in  the 
Area  Navigation  (RNAV)  proposed 
rulemaking.  See  67  FR  77326  (December 
17,  2002). 

The  origin  of  paragraph  121.99(d)  is 
the  207-minute  policy  letter,  which 
conditioned  extension  of  section 
121.161  deviation  authority  upon  the 
installation  SATCOM  for  operation  on 


those  rou  es.  See  65  FR  3520  (January 
21,  2000)  The  purpose  of  this  proposal 
is  to  ensu  re  that  flight  crews  have  the 
best  comi  nunication  capability  in  the 
event  of  a  n  extended  diversion.  During 
a  diversic  n,  crew  workload  increases 
consider:  i)ly.  The  use  of  em  unwieldy 
communi  cation  system  during  a 
diversion  would  needlessly  distract  the 
crew  fron  i  more  important  cockpit 
duties.  Si  lTCOM  is  not  available  in  all 
regions  o  the  world.  In  those  regions, 
flight  crews  must  have  another  means  to 
communi  cate  with  the  certificate  holder 
and  air  tr  iffic  services. 

Proposed  New  Section  121.106 
Required  Rescue  Fire  Fighting 
Capabilit; '  at  ETOPS  Alternate  Airports 

The  FA  A  proposes  to  add  new  section 
121.106, 1  equiring  a  rescue  fire  fighting 
capability  at  an  airport  designated  as  an 
ETOPS  atternate. 

Explanati  3n 

Current  ly,  part  139  does  not  require 
any  aircraft  rescue  fire  fighting  (RFF) 
capabiiitM  at  airports  designated  as 
Takeoff  aj  id  Destination  alternates. 
Alternate  airports  are  referred  to  in  part 
139  but  n  )t  defined.  The  conunon 
perceptio  i  of  an  alternate  airport  is  that 
it  is  an  aij  port  that  is  used  infrequently, 
when  div  irsions  occur.  The  original  use 
of  the  del  nition  was  limited  to  the 
destinatic  n  or  takeoff  airports.  There 
was  no  sf  ecific  mention  of  the  en  route 
alternate  mtil  Advisory  Circular  120- 
42.  Exten  led  Range  Operation  With 
Two  Engi  le  Airplanes  (ETOPS).  was 
issued  in  1985.  The  airport  regulations 
specified  in  part  139  were  first 
publishec  in  1972  prior  to  the  inception 
of  ETOPS  For  these  reasons,  and  as 
outlined  J  urther,  we  propose  new 
section  V,  1.106  to  include  the 
requirem(  nt  for  RFF  at  an  en  route 
alternate  i  lirport. 

Normal  ly  a  flight  diverts  to  its 
destinatic  n  alternate  airport  because  of 
poor  weal  her  at  the  destination  airport 
or  the  ain  raft  having  a  low  fuel  state.  In 
contrast,  1 1  diversion  to  an  ETOPS  en 
route  alte  nate  is  likely  attributable  to 
an  engine  or  system  failure  or  medical 
emergenc  f.  Throughout  the  ETOPS 
flight  the  designation  of  the  en  route 
alternate  i  nay  be  revised,  with 
considera  tion  of  the  designated  en  route 
Mtemate  i  irport  maintaining  an 
adequate  evel  of  weather  and  runway 
conditionp  to  safely  land  the  airplane. 
At  the  mdst  critical  point  of  an  ETOPS 
en  route  qiversion  there  is  no  other 
choice  as  to  the  diversion  airport.  It 
remains  necessary  to  ensure  that  all  the 
facilities  i  ind  services  are  adequate  to 
ensure  thi  it  a  safe  landing  can  be  made 
at  the  div  vsion  airport  in  the  event  that 


it  is  necessary  to  divert.  Thus,  some 
have  argued  that  there  is  an  increased 
importance  of  a  rescue  fire  fighting 
service  at  airports  designated  as  an 
ETOPS  en  route  alternate.  Further,  they 
have  argued  that  establishing  such  a 
requirement  in  the  Federal  Aviation 
Regulations  is  consistent  with  ICAO 
Annex  6,  Part  I,  Attachment  E,  wherein 
an  "adequate  alternate  aerodrome"  is 
defined.  The  definition  includes  a  list  of 
various  facilities  and  services,  including 
"rescue  and  fire  fighting",  as  being 
necessary.  (An  attachment  to  ICAO 
Annex  is  intended  as  a  guide  or 
supplementary  material  to  ICAO 
Standards  and  Recommended  Practices 
and  as  such,  is  not  a  requirement.) 

The  fact  that  en  route  diversions  have 
occurred  in  the  past  and  will  continue 
to  occur  necessitates  evaluation  of  the 
facts  surrounding  those  events  and  the 
needs  they  identify.  ETOPS  operators  in 
the  United  States  (as  well  as  Europe) 
operating  across  the  North  Atlantic  have 
encountered  difficulties  in  being  able  to 
designate  certain  Canadian  airports  as 
ETOPS  en  route  alternates  due  to  the 
reduction  of  RFF  service  capability 
(Canadian  airport  privatization)  and 
numerous  military  base  closures. 

History  has  shown  that  in-flight 
.  diversions  occur  for  a  variety  of  reasons, 
other  than  IiFFlight  Shutdown  (IFSD)  of 
two  engine  aircraft.  Any  aircraft 
conducting  extended  range  operations 
could  experience  a  critical  emergency 
requiring  diversion  to  an  en  route 
alternate  airport.  Thus,  it  is  proposed  by 
some  that  a  regulation  be  established  to 
require  an  en  route  alternate  for  all 
extended  range  flight  operations 
(aircraft  with  2,  3,  and  4  engines) 
because,  in  such  an  event  requiring  a 
diversion,  a  simple  emergency 
evacuation  in  a  hostile  envirorunent  (for 
example,  due  to  cold  temperatures) 
could  be  deadly,  or  in  a  similar  way,  a 
mechanical  event  requiring  a  need  to 
land  could  result  in  an  unanticipated 
accident,  such  as  a  runway  overrun  and 
thus  become  catastrophic.  If  is  further 
argued  by  some  that  these 
considerations  have  led  to  the. 
conclusion  that  some  level  of  accident 
mitigation  systems  should  be  required 
for  airports  designated  as  en  route 
alternate  airports.  This  accident 
mitigation  protection  is  provided  for  at 
airports  designated  as  origin  and 
destination  airports  in  the  regulations  of 
part  121,  and  the  appropriate  levels  of 
protection  are  specified  in  the  airport 
certification  regulations  designated  as 
part  139. 

Part  139  specifies  the  level  of  aircraft 
Rescue  and  Fire  Fighting  (RFF)  as  a 
function  of  aircraft  size.  This  level  of 
protection  is  deemed  the  "Index"  and 
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specifies  the  amount  of  agent, for  fire 
extinguishment  and  the  number  of 
vehicles  to  deliver  the  agent 
proportionate  to  the  size  of  the  largest 
airplane  using  the  airport.  In  the 
international  Standards  of  ICAO,  the 
length  and  width  of  the  aircraft  fuselage 
determines  the  "RFF  Category".  An 
allowance  for  reducing  the  index/ 
category  is  provided  in  the  event  that 
the  aircraft  only  uses  the  airport 
infrequently  i.e.,  less  than  700 
movements  in  the  busiest  consecutive 
three  months  with  the  airplane  in  the 
highest  category.  This  is  termed  a 
remission  factor.  Even  though  frequency 
of  operations  may  allow  a  reduction  of 
service  levels  by  1  Category,  this 
reduction  will  no  longer  be  allowed 
after  Januarj'  2005  under  the  ICAO 
Standards.  ICAO  RFF  category  range 
from  1  to  10.  As  an  example,  the  ICAO 
category  of  RFF  4,  which  is  nearly 
equivalent  to  Index  A  in  part  139, 
provides  at  least  1  firefighter  and  1 
vehicle  with  the  ability  for  immediate 
fire  suppression  or  ground  assistance  to 
occupants. 

Contradicting  the  arguments  of  those 
who  support  RFF  at  enroute  alternates, 
.  some  have  stated  that  based  on  the  last 
sixteen  years  of  ETOPS  operations  with 
well  over  2.5  million  ETOPS  flights 
aroimd  the  world,  there  is  no  record  of 
a  single  incident  where  a  twin  on  an 
ETOPS  phase  of  flight  with  a 
mechanical  event  diverted  to  an  ETOPS 
alternate  and  the  landing  resulted  in  an 
unanticipated  accident,  such  as  a 
runway  ovemm  and  thus  became 
catastrophic,  and  required  the  RFF 
services.  It  was  further  argued  that  the 
probability  of  an  ETOPS  flight  diverting 
on  the  ETOPS  portion  of  the  flight, 
landing  at  an  ETOPS  alternate,  resulting 
in  an  accident  or  a  catastrophic 
situation  is  ver>'  remote,  and  need  not 
be  considered.  However,  some  have 
pointed  out  that  the  fact  that  an  event 
has  not  happened  does  not  mean  it  will 
never  happen,  and  industry  needs  to  be 
proactive  and  provide  a  level  of  safety 
as  a  margin,  should  the  situation  arise. 

Some  nave  pointed  out  that  requiring 
high  levels  of  RFF  protection  for  the 
enroute  alternate  airports  would  either 
severely  limit  the  selection  of  diversion 
airports  necessitating  longer  divert 
times,  or  demand  the  communities 
supporting  these  enroute  alternate 
airports  increase  their  level  of 
emergency  service  beyond  that  currently 
available.  However,  it  can  be  argued  that 
for  airplanes  on  long  diversions  a  pad 
may  need  to  be  built  in  so  that  a 
minimum  level  of  RFF  capability  is 
assured  at  the  time  of  landing. 

Even  though  currentiy  not  required  by 
part  139,  the  FAA  considers  it  very 


desirable  to  have  some  minimum  level 
of  RFF  protection  at  the  ETOPS 
alternates.  Taking  into  account  the 
various  opinions  expressed  in  the  ARAC 
recommendations,  the  FAA  proposes  to 
establish  a  minimum  RFF  of  4  for 
ETOPS  operations  below  180  minutes, 
and  a  minimum  RFF  of  7  for  diversion 
times  greater  than  180  minutes.  This 
reflects  the  RFF  requirements  stated  in 
FAA  Order  8400.10,  Flight  Standards 
Handbook  Bulletins  for  Air 
Transportation,  HBAT  99-15  titled 
Level  of  Rescue  and  Fire  Fighting 
Services  (RFFS)  for  ETOPS  En  Route 
Alternates,  and  the  207-Minute  ETOPS 
Policy. 

Similar  to  the  allowance  contained  in 
HBAT  99-15,  the  proposed  regulation 
allows  for  an  off  airport  response  time 
of  thirty  minutes,  however,  the  required 
equipment  must  be  available  on-scene 
for  the  arrival  of  the  diverting  airplane 
and  should  remain  for  as  long  as  their 
ser\'ices  are  needed.  In  contrast  to  a 
destination  or  departure  airport,  the 
diversion  airport  has  time  to  muster 
community  emergency  service  assets  to 
provide  the  necessary  emergency 
response  following  notification  of  the 
aircraft  diversion.  This  provision  for  the 
use  of  off-airport  emergency  services 
necessitates  that  a  robust 
communications  link  must  be 
established  in  order  to  provide 
sufficient  time  to  muster  the  necessary 
RFF  personnel  and  equipment.  Further, 
local  community'  emergency  services 
support  of  required  RFF  response  in 
providing  equipment  and  personnel  is 
considered  prudent. 

In  all  cases  the  certificate  holder  must 
ensure  that  the  flight  crews  are  provided 
current  information  (in  plain  language) 
concerning  the  RFF  capability  for  those 
airports  designated  as  alternate  airports 

Proposed  New  Section  121.122 
Communication  Facilities 

The  FAA  proposes  to  add  a 
communication  facilities  requirement 
for  supplemental  operators.  This  section 
would  mirror  section  121.99.  which 
applies  to  flag  and  domestic  operators. 

Explanation 

The  FAA  believes  it  is  necessary  to 
create  comparable  communication 
requirement  for  supplemental  operators 
to  ensure  consistency  among  part  121 
operations.  To  this  end,  the  FAA 
proposes  communication  requirements 
similar  to  those  in  section  121.99.  For 
example,  paragraph  121.122(a)  is  based 
on  the  existing  paragraph  121.99(a), 
which  is  the  basic  communication 
requirement  for  domestic  and  flag 
operators.  Similarly  paragraphs 
121.122(b)  and  (c)  are  based  on  the 


proposed  sections  121.99(c)  and  (d) 
respectively  which  would  establish 
communication  requirements  for 
ETOPS.  See  discussion  above  for 
121.99(c)  and  (d)  for  th^  rationale  of 
ETOPS  communication  requirements. 

Proposed  New  Paragraph  121.135(b)(10) 
Contents 

Add  a  new  14  CFR  121.135(b)(10)  to 
require  performance  data  to  support 
ETOPS. 

Explanation 

The  FAA  proposes  to  insert  a  new 
requirement  for  performance  data  in  the 
manual  required  by  this  section  to 
support  ETOPS  as  paragraph  (b)(10). 
and  to  renumber  existing  paragraphs 
121.135(b)(10}  through  (24)  to  new 
paragraphs  121.135(b)(ll)  through  (25). 
Since  ETOPS  are  conducted  imder  a 
special  authorization,  there  is  an 
additional  performance  data 
requirement  to  support  these  operations. 
The  flight  crew  and  dispatchers  should 
have  available  the  engine  inoperative 
and  cabin  depressurization  ctuise  data 
used  by  the  certificate  holder  to  plan 
flights  and  operate  under  ETOPS. 

Proposed  New  Paragraph  121.135(b)(26) 
Contents  (New) 

Add  paragraph  121.135(b)(26)  to 
require  a  passenger  recovery  plan  for 
flag  and  supplemental  operations  in  the 
certificate  holder's  manual. 

Explanation 

The  FAA  proposes  to  add  paragraph- 
121.135rb)(24)  to  require  a  passenger 
recovery  plan  for  flag  and  supplemental 
operations  in  the  certificate  holder's 
manual.  The  FAA  introduced  the 
requirement  for  an  airline  to  develop 
and  maintain  a  passenger  recovery  plan 
for  flights  authorized  in  the  North  Pole 
area  of  operation  bv  policv  letter  in 
March  2001. 

It  is  incumbent  that  a  carrier  account 
for  contingencies  when  diversions  occur 
to  airports  not  normally  served  by  the 
carrier.  When  a  diversion  occurs  in  an 
area  where  the  carrier  has  a  substantial 
operational  infrastructure,  (that  is.  a 
carrier  serves  many  destinations  in 
Europe  but  is  forced  by  operational 
circumstances  to  divert  to  an  airport  not 
served  by  the  carrier  but  within  the 
region)  that  diversion  plan  becomes  a 
simple  matter  of  describing  how  the 
carrier's  assets  within  the  region  can 
supply  immediate  logistical  support  to 
the  diversion  aircraft.  This  can  be  called 
a  regional  passenger  recovery  plan 
applicable  to  a  stated  geographical  area. 

However,  a  carrier  with  an  extensive 
route  system  extending  over  remote 
areas  has  a  responsibility  to  devise  a 
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plan  of  substance  to  recover  the 
passengers,  crew,  and  aircraft  in  the 
event  of  a  diversion  within  a  remote 
area.  The  plan  should  be  of  sufHcient 
detail  to  demonstrate  that  the  recovery 
operation  can  be  readily  affected,  and 
the  basic  needs  of  the  diverted 
customers  and  crew  can  be  provided  for 
in  the  interim. 

The  certificate  holder  must 
demonstrate  that  a  regional  plan  is 
robust  enough  to  handle  diversion 
scenarios  within  that  region  by  showing 
the  effectiveness  and  adequacy  of 
communications:  coordination; 
facilities;  accuracy  of  NOT  AM  and 
weather  information;  and  operability  of 
support  ground  equipment.  The 
recovery  plan  should  also  address  the 
care  and  safety  of  passengers  and  crew 
at  the  diversion  airport,  and  include  the 
plan  of  operation  to  extract  the 
passengers  and  crew  from  that  airport. 
The  certificate  holder  must  maintain  the 
accuracy  and  completeness  of  its 
recovery  plan  as  part  of  its  annual  audit. 


Proposed  jChange  to  Section  121.161 
imitations:  Type  of  Route 


FA\ 


:  away 


proposes  to  revise  section 
to  create  ETOPS  route 
(Vithin  the  regulations  and  to 

from  ETOPS  conducted 
Administrator's  deviation 


Airplane 

The 
121.161(a 
authority 
move 
under  the 
authority 

Explanatii  m 

As  disc  issed  earlier  in  this  proposal, 
deviation  from  section  121.161(a)  has 
been  the  r  sgulatory  basis  of  ETOPS 
since  its  ii  iception.  The  FAA  issued  AC 
120-42  ar  d  AC  120-42A  to  provide 
guidance  or  carriers  seeking  to  conduct 
ETOPS.  liowever  as  ETOPS  evolved 
from  an  e:  :ceptional  kind  of  operation  to 
a  prevalei  t  kind  of  operation,  the  need 
for  amenoing  paragraph  121.161(a)  has 
become  b(  came  apparent.  The  proposed 
paragraph  121.161(a)  would  describe 
when  and  where  the  requirements  of 
ETOPS  Wi  )uld  apply  and  furthermore 
would  coi  itain  a  pointer  to  the  new 
Appendix  O.  Appendix  O  would 


contain  the  approval  requirements  for 
the  different  ETOPS  time  thresholds  and 
ETOPS  areas  of  applicability.  ETOPS 
would  no  longer  be  conducted  under 
the  Administrator's  deviation  authority 
under  this  proposal  but  would  have  a 
distinct  regulatory  basis. 

The  FAA  proposes  to  add  a  new 
paragraph  121.161(d)  that  would  limit 
operations  of  reciprocating  engine 
powered  airplanes  to  routes  no  more 
than  60  minutes  away  from  an  adequate 
airport  at  single-engine  inoperative 
speed  in  still  air  and  standard 
conditions.  This  new  section  would 
have  language  allowing  the- 
Administrator  to  grant  deviations.^ The 
FAA  believes  that,  although  not  possible 
at  present,  reciprocating  engines  may 
someday  achieve  the  reliability 
necessary  for  operations  beyond  60 
minutes. 


ARAC  proposal 


121.368  ETOPS  Maintenance 

(a)  CMP  

(b)  Initial  maintenance  and  training  procedures 


(c)(1)  CMP  requirements 

(c)(2)  Pre-departure  service  check 

(c)(3)  Verification  procedures  _ 

(c)(4)  Preclude  dual  maintenance  

(c)(5)  Procedures  if  dual  maintenance  cannot  be  avoided 
(c)(6)  APU  in-flight  st^jrt  program  

(d)  Centralized  maintenance  control  

(e)  Changes  to  maintenance  and  training  procedures  

(f)  ETOPS  task  identification  

(g)  ETOPS  document 

(h)  ETOPS  parts  control 

(i)  ETOPS  reliability  program  

None ; 


<j)  Investigate  each  IFSD 

(j)  Also  contained  IFSD  rates  ... 
(k)  Engine  condition  rr>onitoring 

(t)  Oil  consumption  program 

(m)  APU  in-flight  start  program 


Explanation  ^ 

A  crucial  element  of  ETOPS  is  a 
robust  maintenance  program  that 
complements  the  standard  airplane- 
engine  maintenance  program.  ETOPS 
maintenance  practices  are  designed  to 
preclude  and  protect  diversions  through 
closely  controlled  procedures  such  as 
engine  condition  monitoring,  oil 
consumption  monitoring,  the  aggressive 
resolution  of  reliability  issues,  and 
procedures  to  reduce  the  risks  of  human 
error  during  maintenance  of  airplane 
systems  and  engines.  For  the  past  18 
years,  AC  120-42  and  AC  120-42 A  have 
provided  guidance  describing  the 


T  lese 


specialize  i 

necessary 

proposes 

the  AC. 

apply  to 

regardless 

installed 

This  pn  »posal 
to  develo| 
program 
the  follow  ing 


(a)  Config 
Proced 


ures 


Each  ceHificate 
establish 
with  the 


Proposed  New  Section  121.374 
Maintenance  Requirements 

(1)  Format  changes 


ETOPS 


NPRM  draft 


121.374  ETOPS  Maintenance  Elements. 

(a)  CMP. 

(b)  CAMP. 

(g)  Maintenance  training. 

Deleted. 

(b)(1)  Pre-departure  service  check. 

(b)(3)  Verification  program. 

(b)(2)(l)  Preclude  dual  maintenance. 

(b)(2)(ii)  Procedures  If  dual  maintenance  cannot  be  avoided. 

(f)  APU  in-flight  start  program. 

(b)(5)  Centralized  maintenance  control. 

(h)  Procedural  changes. 

(b)(4)  ETOPS  task  identification. 

(b)(6)  ETOPS  document. 

(b)(7)  ETOPS  parts  control. 

(b)(8)  ETOPS  reliability  program. 

(b)(8)(i)  Reporting  requirements. 

(b)(8)(ii)  Investigation  requirements. 

(c)  Propulsion  system  monitoring. 

(d)  Engine  condition  monitoring. 

(e)  Oil  consumption  monitoring. 

(f)  APU  in-flight  start  program. 


maintenance  requirements 
for  ETOPS.  The  FAA 

0  codify  the  guidance  from 
requiriements  would 

1  airplanes  used  in  ETOPS 
of  the  number  of  the  engines 


tiat 


would  require  operators 
an  ETOPS  maintenance 
addresses  or  incorporates 
elements: 


iration,  Maintenance,  and 
(CMP)  Compliance 


holder  would  have  to 
system  to  ensure  compliance 
dKff.  The  importance  of  the 


CMP  is  discussed  more  fully  above  in 
the  General  Discussion  of  the  Proposal. 

(b)  Continuous  Airworthiness 
Maintenance  Program  (CAMP) 

A  CAMP  is  a  comprehensive  oversight 
program  to  ensure  the  continuing 
airworthiness  of  an  airplane.  A  CAMP 
includes  but  is  not  limited  to 
mainteirance  tasks,  inspection  tasks, 
auditing  requirements,  and  data 
analysis.  CAMP  is  required  by  part  121 
Subpart  L.  The  proposed  regulation 
would  expand  the  scope  of  the  CAMP 
for  ETOPS  operators  to  encompass 
issues  unique  to  ETOPS.  The  following 
are  considered  basic  additional 
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elements  of  a  CAMP  for  an  ETOPS 
operator: 

(1)  ETOPS  Pre-Departure  Service  Check 

The  pre-departure  service  check  is 
designed  to  ensure  that  ETOPS 
significant  systems  will  perform  their 
intended  function  throughout  the  flight. 
An  ETOPS  pre-departure  service  check 
would  have  to  verify  the  status  of 
ETOPS  significant  systems.  Some 
certificate  holders  conducting  ETOPS 
flights  have  elected  to  add  other  items 
to  their  check  as  a  result  of  operational 
experience  and  knowledge  gained  from 
their  reliability  programs.  Regardless  of 
any  additioneil  items  an  operator  may 
add  to  a  check,  the  focal  point  of  this 
check  must  be  inspection,  servicing,  and 
maintenance  of  ETOPS  significant      , 
systems. 

(2)  Dual  Maintenance 

Dual  maintenance  is  a  concept 
relating  to  repetition  of  maintenance 
errors  on  redundant  systems.  There 
have  been  instances  of  a  single 
mechanic  repeating  a  maintenance  error 
on  multiple  systems.  An  example  of 
dual  maintenance  error  is  failing  to 
install  o-rings  on  engine  oil  or  fuel 
components  on  multiple  engines. 
Establishing  procedures  to  avoid  dual 
maintenance  can  minimize  the 
probability  of  such  errors.  The  use  of 
two  or  more  mechanics  reduces  the  risk 
of  this  type  of  error.  Routine  tasks  on 
multiple  similar  elements,  such  as  oil 
and  fuel  filter  changes,  should  never  be 
scheduled  and  assigned  on  the  semie 
maintenance  visit. 

However,  the  FAA  is  aware  that  under 
some  limited  circumstances,  dual 
maintenance  may  be  unavoidable.  For 
instance,  a  pilot's  report  of  a 
discrepancy  on  an  ETOPS  significant 
system  may  require  maintenance  on  one 
engine  at  the  same  time  as  a  scheduled 
maintenance  event  for  the  other  engine. 
In  such  cases,  the  certificate  holder 
must  establish  and  follow  procedures  to 
mitigate  the  risk  of  a  common  cause 
human  error. 

(3)  Verification  Program 

The  verification  program  ensures  the 
effectiveness  of  ETOPS  maintenance 
actions.  Verification  programs  are 
designed  to  identify  any  potential 
problems  and  may  consist  of  ground 
tests,  flight  tests,  use  of  built  in  test 
equipment  (BITE),  and  other  tests  as 
appropriate.  Verification  action  must  be 
accomplished  following  corrective 
action  to  an  ETOPS  significant  system, 
primary  system  failure,  IFSD  or  in 
response  to  significant  adverse  trends. 
The  certificate  holder  must  establish 
procedures  to  clearly  indicate  who  is 


going  to  initiate  the  action  and  what 
verification  action  is  necessary.  A 
verification  flight  may  be  performed  in 
combination  with  an  ETOPS  revenue 
flight,  provided  the  verification  phase  is 
documented  as  satisfactorily  completed 
upon  reaching  the  ETOPS  entry  point. 

(4)  Task  Identification 

ETOPS  maintenance  programs 
include  numerous  tasks  that  are  critical 
to  ETOPS.  Under  this  proposal,  the 
certificate  holder  would  have  to  identify 
specific  tasks  that  must  be 
accomplished  by  ETOPS  qualified 
personnel.  These  ETOPS-specific  tasks 
are  performed  during  all  phases  of 
maintenance.  On  the  other  hand,  some 
tasks  in  an  ETOPS  maintenance 
program  are  identical  to  tasks  on  a  non- 
ETOPS  airplane.  The  FAA  realizes  that 
tasks,  such  as  checking  seat  belts  prior 
to  a  flight,  do  not  involve  ETOPS 
significant  systems  and  may  be 
performed  by  non-ETOPS  qualified 
personnel.  ETOPS  specific  tasks  would 
either  be  identified  on  the  certificate 
holder's  routine  work  forms  and  related 
instructions  or  parceled  together  and 
identified  as  an  "ETOPS  package." 

(5)  Centralized  Maintenance  Control 
Procedures 

The  certificate  holder  would  have  to 
develop  and  clearly  define  in  their 
program  ETOPS  related  procedures, 
duties,  and  responsibilities,  such  as  the 
involvement  of  centralized  maintenance 
control.  The  function  of  centralized 
maintenance  control  is  to  be  a  focal 
point  for  operational  aspects  of  ETOPS 
maintenance  and  to  ensure  that  ETOPS 
aircraft  are  airworthy.  Procedures  and 
centralized  control  processes  would  be 
established  which  would  preclude  an 
airplane  being  dispatched  for  ETOPS 
flights  after  a  propulsion  system  shut- 
down, significant  primary  airframe 
system  failure,  or  significant  adverse 
trends  in  system  performance  without 
appropriate  corrective  action  having 
been  taken.  Confirmation  of  corrective 
maintenance  would  require  appropriate 
verification  action  prior  to  an  ETOPS 
'flight.  Depending  on  the  size  and  scope 
of  the  ETOPS  operation,  the 
maintenance  control  entity  could  be  an 
entire  department  or  one  ETOPS- 
qualified  individual  for  a  small 
operation.  "Centralized  maintenance 
control"  is  also  referred  to  as  "technical 
services  center",  "mciintenance 
operations  control  (MOC)",  and 
"maintenance  coordination  center" 
among  other  terms  within  industry. 

(6)  ETOPS  Program  Document 

The  certificate  holder  would  have  to 
develop  a  document  thdt  identifies  all 


ETOPS  requirements,  including 
supportive  programs,  procedures, 
duties,  and  responsibilities.  The  ETOPS 
program  document  would  be  for  use  by 
personnel  involved  in  ETOPS  and 
would  be  readily  accessible  to  those 
personnel.  This  document  need  not  be 
inclusive  but  should  at  least  reference 
the  maintenance  program  and  other 
requirements,  and  clearly  indicate 
where  they  are  located  in  the  certificate 
holder's  document  system.  "The  ETOPS 
program  document  would  have  to  be 
submitted  to  the  CHDO  for  approval  at 
least  60  days  before  begirming  ETOPS 
flights  and  be  subject  to  revision 
control. 

(7)  ETOPS  Parts  Control 

Under  this  proposal,  the  certificate 
^  holder  would  have  to  develop  a  parts 
control  program  that  ensures  the  proper 
parts  and  configurations  are  maintained 
for  ETOPS  airplanes.  The  prograin 
would  have  to  include  procedures  to 
verify  that  the  parts  installed  on  ETOPS 
airplanes  during  parts  borrowing  or 
pooling  arrangements,  as  well  as  those 
parts  used  after  repair  or  overhaul, 
maintains  the  necessary  ETOPS 
configuration.  In  many  cases,  certificate 
holders  utilize  the  Illustrated  Parts 
Catalog  (IPC)  as  the  ETOPS  parts 
controlling  document.  However,  other 
methods  may  be  used  provided  that  the 
configuration  standard  of  the  airplane 
and  engine  is  maintained. 

(8)  Reliability  Program 

The  certificate  holder  would  have  to 
develop  an  ETOPS  Reliability  Program 
or  the  certificate  holder's  existing 
Reliability  Program  would  have  to  be 
supplemented.  This  program  should  be 
designed  to  identify  and  prevent  ETOPS 
related  problems.  The  program  would 
be  event-oriented  and  incorporate 
reporting  procedures  for  critical  events 
detrimental  to  ETOPS  flights.  For  those 
certificate  holders  that  do  not  have  a 
FAA  approved  reliability  program,  their 
Continuing  Analysis  and  Surveillance 
(CAS)  would  have  to  be  enhanced  to 
achieve  ETOPS  reliability  goals. 
Reliability  data  would  have  to  be  readily 
available  for  use  by  the  certificate 
holder  and  the  FAA  to  ensure  that  an 
acceptable  level  of  reliability  is 
achieved  and  maintained. 

The  reporting  requirements  differ 
from  the  ARAC  reconmiendation.  The 
ARAC  proposal  indicated  that  the 
reporting  requirements  for  ETOPS 
would  be  satisfied  through  reporting 
required  by  sections  121.363,  121.703, 
121.704  and  121.705.  Due  to  other  FAA 
rulemaking  activity  to  amend  sections 
121.703  and  121.704.  the  reporting 
requirements  of  121.703  and  121.704 
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would  not  apply  in  the  manner  as 
understood  by  the  Working  Group.  In 
order  to  adjust  for  these  changes,  the 
FAA  proposes  to  codify  the  existing  list 
of  reportable  events  from  Advisory 
Circular  120-42  A. 

(1)  The  following  are  in  addition  to 
the  reporting  requirements  in  section 
121.703  and  would  include: 

(a)  In-flight  shutdowns. 

(b)  Diversions  or  turnback. 

(c)  Uncommanded  power  changes  or 
surges. 

(d)  Inability  to  control  the  engine  or 
obtain  desired  power. 

(e)  Problems  with  systems  critical  to 
ETOPS. 

(f)  Any  other  event  detrimental  to 
ETOPS. 

(2)  Certificate  holders  would  also  be 
required  to  furnish  the  following 
information: 

(a)  Airplane  identification  (type  and 
N-number). 

(b)  Engine  identification  (make  and 
serial  number). 

(c)  Total  time,  cycles  and  time  since 
last  shop  visit. 

Td)  For  systems,  time  since  overhaul 
or  last  inspection  of  the  discrepant  unit. 

(e)  Phase  of  flight. 

(f)  Corrective  action. 

This  proposed  regulation  would 
require  certificate  holders  to  conduct  an 
investigation  into  the  cause  of  the 
occurrence  of  any  event  listed  above  in 
addition  to  any  event  described  in 
section  121.703.  The  certificate  holder 
would  have  to  submit  finding  and 
description  of  corrective  action  taken  to 
the  CHDO.  The  FAA-expects  certificate 
holders  to  investigate  events  above  in 
conjunction  with  manufacturers.  The 
report  must  be  submitted  in  the  manner 
prescribed  by  section  121.703(e). 

(c)  Propulsion  System  Monitoring 

Propulsion  system  monitoring  is  vital 
to  ensure  safe  ETOPS  flights.  A 
propulsion  system-monitoring  program 
is  intended  to  detect  adverse  trends,  to 
identify  potential  problems,  and  to 
establish  criteria  for  when  corrective 
action  may  be  necessary.  Propulsion 
system  problems  and  IFSD  may  be 
caused  by  type  design  deficiencies, 
ineffective  maintenance,  or  operational 
procedures.  It  is  very  important  to 
identify  the  root  cause  of  events  so  that 
corrective  action  may  be  determined. 
The  diverse  causes  of  propulsion  system 
problems  require  different  solutions.  For 
example,  type  design  problems  may 
affect  an  entire  fleet  of  aircraft.  If  an 
individual  certificate  holder  experiences 
a  problem  caused  by  a  type  design  issue, 
it  may  not  be  appropriate  for  the  FAA 
to  withdraw  ETOPS  authority. 
Fundamental  design  problems  that 
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(d)  Engin  3  Condition  Monitoring 

The  cei  tificate  holder  would  have  to 
monitor  t  le  condition  of  engines  on 
ETOPS  a:  rplanes.  The  monitoring 
program  vould  describe  the  engine 
performa  ice  parameters  to  be  tracked, 
method  cf  data  collection,  analysis,  and 
correctiv(  i  action  processes.  It  would 
detect  de  erioration  in  engine 
performa  ice  by  tracking  parameters 
such  as  ri  itor  speeds,  exhaust  gas 
temperati  ires,  and  fuel  flow  and  to  allow 
for  correc  tive  action  before  safe 
operation  is  affected.  The  program 
should  re  lect  the  manufacturer's 
instructic  ns  and  industry'  practices. 
Engine  li^nit  margins  must  be 
maintain!  id  so  that  prolonged  engine 
inoperati  ^e  diversions  may  be 
conducte  1  without  exceeding  approved 
engine  lii  lits  at  all  approved  power 
levels  an«  expected  environmental 
condition  s.  Engine  margins  are 
maintain(  d  through  this  program  to 
account  f  )r  the  effects  of  additional 
engine  lo  iding  demands  such  as 
electrical  and  pneumatic  systems  that 
may  be  r«  quired  during  a  diversion.  If 
oil  analys  is  such  as  Spectrographic  Oil 
Analysis  'rogram  (SOAP)  would  be 
relevant,  t  should  be  included. 

(e)  Oil  Cg  nsumption  Monitoring 

The  cei  tificate  holder  would  have  to 
establish  in  engine  oil  consumption 
monitorii  g  program  to  ensure  that  there 
is  enough  oil  to  complete  any  ETOPS 
flight.  Th ;  certificate  holder's 
consump  ion  limit  would  not  be 
allowed  t )  exceed  the  manufacturer's 
recomme  idations,  and  would  have  to  be 
sensitive  ;o  oil  consumption  trends.  The 
program  would  have  to  track  the 
amount  o '  oil  added  at  the  departing 
ETOPS  St  ition  with  reference  to  the 
running  i  verage  consumption.  The 
monitorii  g  must  be  continuous  up  to 
and  including  the  oil  added  at  the 
ETOPS  departure  station.  For  example, 


after~servicing,  the  oil  consumption  may 
be  calculated  by  maintenance  personnel 
as  part  of  the  pre-departure  check  or 
may  be  automatically  calculated  by  the 
certificate  holder's  computer  software 
program.  The  amount  of  oil  added  could 
also  be  reported  to  centralized 
maintenance  control  for  calculation 
prior  to  the  ETOPS  flight.  If  an 
Auxiliary  Power  Unit  (APU)  is  required 
for  ETOPS,  then  its  oil  consumption  for 
the  APU  must  be  included  in  the 
program. 

(f)  APU  In-Flight  Start  Program 

If  APU  in-flight  start  capability  is 
required  for  ETOPS,  the  certificate 
holder  would  be  required  to  establish  an 
in  flight  steirt  and  run  monitoring 
program.  The  primary  function  of  an 
APU  is  to  provide  backup  electrical 
power  in  the  event  of  a  main  system 
failure  such  as  engine  in-flight  shut 
down  or  generator  loss.  This  program 
would  have  to  ensure  that  the  APU  in- 
flight start  capability  would  continue  at 
a  le^el  of  performance  and  reliability 
established  by  the  manufacturer  or  the 
FAA.  The  program  would  have  to  be 
acceptable  to  the  Administrator  and 
include  periodic  sampling  of  each  ^ 
ETOPS  airplane's  APU  in-flight  starting 
capabilities.  Certificate  holders  with 
existing  approved  programs  may 
continue  under  that  authority  under  this 
proposal.  Sampling  intervals  may  be 
adjusted  according  to  system 
performance  and  fleet  maturity.  The 
Advisory  Circular  accompanying  this 
proposal  contains  guidance  for  APU 
reliability  and  performance  assessment. 

(g)  Maintenance  Training 

The  certificate  holder  would  have  to 
develop  additional  ETOPS  specific 
training  that  focuses  on  the  special 
nature  of  ETOPS  and  is  required  for  all 
personnel  involved  in  ETOPS.  This^ 
training  would  be  in  addition  to  the 
certificate  holder's  accepted 
maintenance  training  program  to  qualify 
individuals  for  specific  airplane  and 
engines.  This  program  may  be 
incorporated  into  the  accepted 
maintenance  training  curricula.  The 
certificate  holder  would  have  to  review 
the  entire  maintenance-training  program 
with  the  CHDO  to  ensure  that  it 
adequately  supports  ETOPS  training 
requirements.  The  goal  of  this  program  , 
is  to  ensure  that  all  personnel  involved 
in  ETOPS  are  provided  the  necessary 
training  so  that  the  ETOPS  maintenance 
requirements  are  properly 
accomplished. 

The  program  must  establish  a  system 
to  qualify  ETOPS  maintenance 
personnel.  ETOPS  qualified 
maintenance  personnel  are  those  who 
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h^ve  successfully  completed  the 
certificate  holder's  ETOPS  training 
program  and  who  have  satisfactorily 
performed  extended  range  tasks  under 
the  direct  supervision  of  an  FAA 
certificated  maintenance  person  who 
has  had  previous  experience  with 
maintaining  the  particular  make  and 
model  aircraft  being  utilized  imder  the 
certificate  holder's  maintenance 
program.  For  new  aircraft  introduction, 
the  previous  experience  for  training  can 
be  obtained  from  the  manufacturers 
training  program. 

(h)  Procedural  Changes 

Following  approval  of  the 
maintenance  and  training  procedures 
established  to  qualify  for  ETOPS; 
substantial  changes  to  those  procedures 
must  be  submitted  to  the  Certificate 
Holding  District  Office  (CHDO)  and 
approved  before  they  may  be  adopted. 
The  determination  of  what  constitutes 
substantial  changes  should  be 
negotiated  between  the  certificate 
holder  and  the  CHDO.  This  is  to  allow 
some  flexibility  depending  on  the 
certificate  holder's  ETOPS  experience 
and  performance  history.  The  CHDO 
may  require  submission  of  all  changes 
for  a  new  ETOPS  operator  or  for  an 
operator  experiencing  difficulties. 
However,  as  experience  is  gained  the 
CHDO  may  reevaluate  what  changes  it 
needs  to  approva 

Continuing  Surveillance 

As  with  all  other  operations,  the 
CHDO  may  also  monitor  all  aspects  of 
the  ETOPS  operations  it  has  authorized, 
to  ensure  that  the  levels  of  reliability 
achieved  in  ETOPS  operations  remain  at 
acceptable  levels,  and  that  the  operation 
continues  to  be  conducted  safely.  In  the 
event  that  an  acceptable  level  of 
reliability  is  not  maintaineo,  if 
significant  adverse  trends  exists,  or  if 
critical  deficiencies  are  detected  in  the 
type  design  or  in  the  conduct  of  ETOPS 
operations,  the  CHDO  may  initiate  a 
special  evaluation,  impose  operational 
restrictions,  and  ensure  the  operator 
adopts  corrective  actions  in  order  to 
resolve  the  problems  in  a  timely 
manner.  The  CHDO  should  alert  the 
appropriate  FAA  Aircraft  Certification 
Office  and  Aircraft  Evaluation  Group 
when  problems  associated  with  airplane 
design  or  operations  are  identified. 

Proposed  New  Paragraph  121.415(a)(4) 
Crewmember  and  Dispatcher  Training 
Requirements 

The  FAA  proposes  to  add  a  new 
requirement  to  train  crewmembers  and 
dispatchers  in  their  roles  and 
responsibilities  in  the  certificate 
holder's  passenger  recovery  plan  to  the 


certificate  holder's  approved  training 
program.  « 

Explanation 

Crewmember  and  dispatcher 
involvement  in  seeing  to  the  welfare  of 
passengers  following  a  diversion  often  is 
an  important  factor  in  the  success  of 
post  diversion  passenger  handling.  With 
ETOPS  and  the  possibility  of  diversion 
to  a  remote  foreign  airport  with  reduced 
services  and  facilities  available  for 
passenger  welfare,  it  is  increasingly 
important  that  the  certificate  holder 
have  a  passenger  recovery  plan  and  that 
crew  members  and  dispatchers 
understand  their  role  in  that  plan. 
Current  regulations  do  not  require 
training  for  crewmembers  or  dispatchers 
in  their  role  in  a  certificate  holder's 
passenger  recovery  plan.  The  role  of  the 
crewmembers  and  dispatchers  must  be 
defined  and  the  training  program 
tailored  around  those  defined  roles. 

Proposed  Change  to  Paragraph 
121.565(a)    Engine  Inoperative: 
Landing;  Reporting  Below 

Explanation 

The  FAA  proposes  a  minor  revision  to 
paragraph  121.565(a)  to  delete  the 
reference  to  stopping  the  rotation  of  an 
engine,  which  applies  only  to  propeller 
driven  airplanes.  This  is  to  be  replaced 
with  terminology  *   *   *  "whenever  an 
engine  is  shut  down  *  *  *"  that  applies, 
to  all  reciprocating  engines  and  turbine 
powered  engines. 

Proposed  New  Section  121.624 
Dispatch  Requirements  for  an  ETOPS 
Alternate  Airport 

The  FAA  proposes  to  add  a 
regulation,  which  specifies  the  dispatch 
requirements  for  an  ETOPS  alternate, 
and  the  requirements  for  a  valid  ETOPS 
alternate  after  takeoff. 

Explanation 

Most  airplanes  operate  in  an 
environment  where  there  is  usually  a 
choice  of  diversion  airports  available 
within  a  close  proximity  to  the  route  of 
flight.  The  available  airports  usually 
have  significant  infrastructure  and 
facilities  for  routine  handling  of  aircraft, 
crews,  and  passengers.  An  airplane 
conducting  ETOPS  may  have  only  one 
alternate  within  a  range  dictated  by  the 
endurance  of  a  particular  airframe 
system  (for  example,  cargo  fire 
suppressant)  and  therefore  the  approved 
maximiun  diversion  time  for  that  route. 
Additionally,  the  alternates  may  be 
isolated  and  less  completely  equipped 
to  deal  with  passenger  aircraft. 
Therefore,  it  is  important  that  any 
airport  designated  as  an  ETOPS 
alternate  has  the  capabilities,  services 


and  facilities  to  safely  support  the 
airplane  and  its  passengers  emd  crew 
during  the  diversion. 

A  regulatory  requirement  for  an 
ETOPS  alternate  meets  a  prudent 
planning  requirement  for  an  en  route 
diversion  alternative  for  all  long-range 
aircraft  in  the  event  of  an  engine,  failure, 
an  airplane  system  failure  or  a  serious 
passenger  problem.  A  new  regulation  is 
required  to  specify  the  dispatch  and  en 
route  requirements  for  ETOPS 
alternates.  In  addition,  past  experience 
in  ETOPS  operations  of  twin-engine 
aircraft  with  en  route  diversions  for 
reasons  other  than  engine  failure  justify 
the  imposition  of  a  requirement  to 
designate  en  route  alternate  for  all  long- 
range  operations  with  airplanes  with 
two  or  more  engines.  The  additional 
operational  chsdlenges  of  these  routes 
are  equally  demanding  of  all  airplanes, 
regardless  of  the  number  of  engines,  and 
include  such  issues  as  extremes  in 
terrain  and  meteorology,  as  well  as 
limited  navigation  and  communications 
infrastructiu^. 

At  dispatch,  an  enroute  alternate  must 
meet  the  alternate  weather  requirements 
specified  in  the  certificate  holder's 
operations  specifications.  Due  to  the 
natural  variability  of  weather  conditions 
with  time,  as  well  as  the  need  to 
determine  the  suitability  of  a  particular 
eiuoute  alternate  prior  to  departiure. 
such  requirements  are  higher  than  the 
weather  minimums  required  to  initiate 
an  instrument  approach.  This  is 
necessary  to  assure  that  the  instnunent 
approach  can  be  conducted  safely  if  the 
flight  must  divert  to  an  alternate  airport. 
The  visual  reference  necessary  to  safely 
complete  an  approach  and  landing  is 
determined,  among  other  things,  by  the 
accuracy  with  which  the  airplane  can  be 
controlled  along  the  approach  path  by 
reference  to  instruments  and  the 
accuracy  of  the  groimd-based 
instrument  aids,  as  well  as  the  tasks  the 
pilot  is  required  to  accomplish  to 
maneuver  the  airplane  so  as  to  complete 
the  landing.  For  these  reasons  the 
weather  minima  for  non-precision 
approaches  are  generally  higher  than  for 
precision  approaches. 

The  weatner  conditions  at  the  time  of 
arrival  should  provide  a  high  assurance 
that  adequate  visual  references  are 
available  upon  arrival  at  decision  height 
(DH)  or  minimum  descent  altitude 
(MDA),  and  the  surface  wind  conditions 
and  corresponding  runway  surface 
conditions  must  be  within  acceptable 
limits  to  permit  the  approach  and 
landing  to  be  safely  completed  with  an 
engine  and/or  svstems  inoperative. 

The  proposed  section  (d)  would 
require  operators  to  designate  only  those 
airports  as  ETOPS  alternates  that 
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adequately  protect  the  passengers  and 
crew  from  the  elements  and  see  to  their 
welfare. 

Proposed  Change  to  Section  121.625 
Alternate  Airport  Weather  Minimums 
Explanation 

The  purpose  of  the  proposed 
amendment  to  section  121.625  is  to 
clarify  the  intent  of  this  regulation  as 
being  applicable  to  destination  and 
takeoff  alternates  only  and  not  to  ETOPS 
alternates  requirements.  ETOPS 
alternate  requirements  are  the  subject  of 
proposed  new  regulation,  section 
121.624  ETOPS  Alternates. 

Proposed  Change  to  Section  121.631 
Original  Dispatch  or  Flight  Release. 
Redispatch  or  Amendment  of  Dispatch 
or  Flight  Release 

The  FAA  proposes  to  modify  section 
121.631  to  specify  weather  requirements 
for  ETOPS  alternates  while  a  flight  is  en 
route  and  the  availability  of  the  option 
to  amend  the  dispatch  or  flight  release 
to  add  another  ETOPS  alternate  if  a 
required  ETOPS^temate  becomes 
imavailable. 

Explanation 

The  FAA  proposes  to  modify  section 
121.631  to  address  weather  conditions 
required  at  designated  ETOPS  alternates 
while  a  flight  is  en  route.  This 
regulation  is  consistent  with  the 
standards  and  practices  of  AC  120-42 A, 
the  advisory  circular  that  provided 
guidance  for  ETOPS  since  1985. 

The  proposed  regulation  also  specifies 
the  action  required  of  the  pilot  in 
command  and,  in  the  case  of  flag 
operations,  the  dispatcher,  in  the  event 
a  required,  designated  alternate  becomes 
unavailable  and  no  other  qualifying 
airport  is  available.  In  that  event,  the 
flight  may  not  continue  as  an  ETOPS 
flight  unless  another  track  that  qualifies 
is  available.  The  FAA  recognizes  that 
this  may  sometimes  cause  disruptions 
in  scheduled  operations  and  anticipates 
that  carriers  will  adjust  the  enroute 
alternate  weather  minimums  upward  on 
routes  on  which  this  becomes  more  than 
a  ver]^  infrequent  problem. 

Proposed  New  Section  121.633 
Planned  ETOPS  Diversion  Time 
Limitations 

The  FAA  proposes  to  add  new 
regulation  section  121.633  to  require' 
that  planned  ETOPS  diversion  times  not 
exceed  the  time  limit  specified  in  the 
Airplane  Flight  Manual  (AFM)  for  the 
airplanes  most  time-limited  system 
minus  15  minutes.  For  airplanes  with 
more  than  two  engines  and  type 
certificated  before  the  effective  date  of 
this  regulation,  the  effective  date  for 


220 /Friday,  November  14,  2003 / Proposed  Rules 


complieuice  vdth  paragraph  121.633(b) 
is  proposed  to  be  not  later  than  six  years 
following  the  date  on  which  this  rule 
becomes  jffective. 

Explanat  on 

Sectior  121.633  has  been  developed 
to  codify  the  two-engine  airplane 
operating  practices  with  regard  to 
diversion  time  and  time  critical  systems 
and  to  ex  )and  those  regulations  to 
include  a  rplanes  with  more  than  two 
engines  ii  i  long-range  operations. 

The  pr<  mise  of  ETOPS  has  been  to 
preclude  i  diversion  and,  if  it  were  to 
occur,  to  lave  programs  in  place  that 
protect  th  e  diversion.  Under  this 
concept,  )ropulsion  systems  are 
designed  and  tested  to  assure  an 
acceptable  level  of  in-flight  shutdown; 
other  airp  lane  systems  are  designed  and 
tested  to  (  nsure  their  reliabilify. 
However,  despite  the%est  design/ 
testing,  aid  maintenance  practices, 
situations  have  occurred  which  required 
an  airplai  e  to  divert.  In-service  data  has 
also  show  n  that  all  airplanes,  regardless 
of  the  nui  iber  of  engines,  divert  from 
time  to  ti]  le  for  various  causes. 
Airplanes  with  more  than  two  engines 
ciurently  are  operated  in  areas  where 
there  are  1 1  limited  number  of  enroute 
airports,  i  ^here  the  support 
infi^struc  ture  is  marginal  or  with 
challengii  ig  weather  conditions.  All 
such  opei  itions  should  adopt  the  same 
'preclude  and  protect'  concept. 

Under  t  le  'preclude  and  protect' 
Concept,  1  arious  failure  scenarios  need 
to  be  cons  idered.  For  example,  during 
the  desigi  of  the  airpFane,  time  limited 
systems  s  ich  as  cargo  compartment  fire 
suppress!  )n/containment  capability  are 
considere  i.  The  fuel  planning  process 
accounts  or  the  possibility  of 
decompre  ssion  and/ or  the  failure  of  an 
engine  wi  th  considerations  for  icing. 

If  airplj  nes  with  more  than  two 
engines  p  an  to  operate  in  areas  where 
en  route  a  irports  are  farther  than  180 
minutes  a  r  in  north  polar  areas  where 
weather  c  auditions  can  be  challenging 
at  certain  times  of  the  year,  these 
operation  i  should  be  required  to  meet 
the  standi  rds  to  ensure  that  all  efforts 
are  made  o  preclude  a  diversion  and,  if 
a  diversic  a  were  to  occur,  procedures 
are  in  place  to  protect  that  diversion. 
This  wou  d  include  systems  capability 
to  protect  the  aircraft  and  its  occupants 
during  th« !  entire  length  of  the  diversion. 
As  such,  i  or  ETOPS  operations  less  than 
180  minu  es  the  one  engine  inoperative 
cruise  spe  ed  maximiun  diversion  time 
to  any  ET  DPS  alternate  m^y  not  exceed 
the  time  s  lecified  in  the  Airplane  Flight 
Manual  [I  FM)  for  the  airplane's  most 
time-limil  ed  system,  minus  15  minutes. 
The  15  m  nutes  allows  time  for 


approach  and  landing.  The  cruise  speed 
is  calculated  as  if  in  still  air  imder 
standard  temperature  conditions. 

In  ETOPS  operations  wind  becomes 
an  increasingly  significant  factor  with 
increasing  diversion  times  and  should 
be  considered  in  ETOPS  operations 
beyond  180  minutes  to  assure  that  AFM 
system  time  limits  are  not  exceeded.  For 
example,  while  diverting  with  an  engine 
inoperative,  it  is  essenti^  to  ensure  Uiat 
there  is  sufficient  amount  of  oil  in  the 
tank  for  continuous  operation  of  the 
remaining  engines  at  Maximum 
Continuous  Thrust  for  the  actual 
duration  of  divert.  As  a  result,  for 
ETOPS  operations  with  approved 
diversion  times  greater  than  180 
minutes  the  one  engine  inoperative 
cruise  speed  (approved)  maximiun 
diversion  time  is  calculated  by  taking 
into  account  forecast  wind  and 
temperature.  The  maximum  diversion 
time  may  not  exceed  the  time  specified 
in  the  airplane  flight  manual  for  the 
airplane's  most  time-limited  system, 
minus  15  minutes  for  approach  and 
landing. 

However,  there  are  some  other  time 
limited  systems,  like  cargo  fire 
suppression,  which  may  not  have  as 
much  relevance  to  the  one  engine 
inoperative  diversion  time.  The  FAA 
believes  that  the  likelihood  of  an  engine 
failure  at  the  critical  point  followed  by 
cargo  fire  to  be  extremely  remote.  Thus 
ETOPS  beyond  180  minutes,  cargo  fire 
suppression  reqiiirement  would  be 
based  on  covering  the  diversion 
distance  authorized  (maximum 
diversion  time  authorized  at  the 
approved  one  engine  inoperative  speed) 
at  the  all  engine  operating  speed.  It  has 
already  been  stated  that  for  ETOPS 
operations  beyond  180  minutes  wind 
becomes  an  increasingly  significant 
factor  with  increasing  diversion  times 
and  should  be  considered.  Therefore 
this  proposed  rule  requires  that  for 
ETOPS  beyond  180  minutes,  cargo  fire 
suppression  time  required  be  based  on 
the  airplane  operating  at  all  engine 
operating  speed  with  actual  wind.  For 
ETOPS  at  or  below  180  min,  there  is 
precedent  in  AC  120-42,  for  cargo  fire 
suppression  for  the  maximum  diversion 
time  based  on  one  engine  inoperative 
speed.  This  proposal  would  codify  that 
practice.  The  cargo  fire  suppression 
time  in  all  cases  shall  also  include  15 
minutes  allowance  for  holding, 
approach  and  landing. 

During  development  of  their 
recommendation  the  ARAC  ETOPS 
Working  Group  had  much  discussion 
regarding  aircraft  utilized  in  long  haul 
operations.  Some  three  and  four-engine 
airplanes  routinely  operate  on  routes 
with  diversion  times  that  exceed  aircraft 
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system  capabilities  such  as  cargo  fire 
suppression.  The  FAA  believes 
equivalent  cargo  fire  suppression 
capabilities  should  exist  among  the 
entire  fleet  of  airplanes  conducting 
ETOPS.  The  proposed  regulation  would 
require  the  modification  of  those 
airplanes.  The  FAA  recognizes  that  a 
transition  period  to  gain  full  compliance 
with  the  proposed  rule  is  necessary  for 
the  industry.  The  FAA  finds  that  these 
modifications  can  be  accomplished 
within  the  scheduled  maintenance  D 
check  cycle  (6  years)  based  on  ARAC 
recommendations.  This  proposal  would 
grant  the  operator  sufficient  time  to 
adequately  plan  for  emd  incorporate 
necessary  modifications  in  the  6-year 
time  frame  proposed. 

The  FAA  recognizes  this  proposal 
would  allow  three  and  four  engine 
airplanes  to  continue  to  operate  on 
routes  with  diversion  times  up  to  and 
including  180  minutes  without  having 
to  update  time-limited  system 
capabilities.  The  FAA  seeks  comment 
on  how  it  should  address  this 
discrepancy  in  the  future. 

Proposed  New  Section  121.646    Fuel 
Supply  Required  Following 
Depressurization 

We  propose  to  add  a  new  rule^  section 
121.646,  to  specify  the  fuel  supply 
required  following  depressurization. 
Current  regulations  contain  no 
requirement  for  a  fuel  supply  sufficient 
to  reach  an  en  route  diversion  airport. 

Explanation 

ICAO  Aimex  6,  Part  I,  section 
4.3.6.4(d)  requires  consideration  of 
additional  fuel  in  the  event  of  loss  of 
pressurization.  Fuel  consumption 
increases  considerably  at  the  lower 
altitudes  flown  following  a  loss  of 
pressurization.  Although  section 
121.329  requires  descent  following 
cabin  depressurization  "to  an  altitude 
that  will  allow  successful  termination  of 
the  flight,"  there  is  no  explicit 
requirement  in  part  121  for  a  fuel 
supply  in  the  event  of  cabin 
depressurization  to  assure  a  safe 
landing.  It  should  be  noted  that  an 
interpretation  can  be  made  that  fuel  to 
provide  for  cabin  pressurization  is 
required  because  of  the  requirement  of 
section  121.329. 

Both  AC  120-42  and  120-^2A 
considered  the  fuel  supply  required  at 
the  most  critical  point  in  the  ETOPS 
area  of  operation  in  the  event  of  the 
cabin  depressurization,  and  also 
considered  the  possibility  of  a 
simultaneous  failure  of  an  engine.  As 
the  probability  of  depressurization  is 
comparable  between  two,  three,  and 
four-engine  airplanes,  the  proposed 


section  121.646  would  retain  the  AC 
conditions  for  fuel  supply  to  an  ETOPS 
alternate  in  the  event  of  cabin 
depressurization  for  all  ETOPS 
operations. 

For  airplanes  with  more  than  two 
engines  the  section  121.329  implied  fuel 
supply  requirement  becomes  a  proposed 
regulatory  requirement.  Paragraph 
121.646(a)  applies  to  operations  more 
than  90  minutes  (with  all  engines 
operating  at  cruising  power)  and  less 
than  180  minutes  (at  the  approved  one 
engine  inoperative  cruise  speed)  from 
an  adequate  airport,  while  the 
requirements  in  paragraph  121.646(b) 
apply  for  operations  greater  than  180 
minutes  (at  the  approved  one  engine 
inoperative  cruise  speed)  ft-om  an 
adequate  airport. 

Further,  the  AC  required 
consideration  of  fuel  for  icing  at  the 
cabin  depressurization  cruise  altitude 
and  consideration  of  errors  in  wind 
forecasting.  Studies  done  by  the 
Atmospheric  Environment  Service  of 
Canada  with  the  assistance  of  airplane 
manufacturers  under  the  second 
Canadian  Atlantic  Storms  Program 
(CASP II)  confirm  that  the  probability  of 
a  continuous  or  repetitive  significant 
icing  encounter  is  very  small  on  a  long 
flight  segment.  The  airspeeds  associated 
with  cruise  at  cabin  depressurization 
altitude  are  not  conducive  to  ice  build- 
up. Moreover,  pilots  can  avoid  icing 
with  minor  changes  in  altitude  or  by 
changing  the  cruise  speed,  either  of 
which  can  have  a  large  effect  on  ice 
accretion.  Based  on  the  CASP  II  study, 
considering  the  probability  of 
encountering  depressurization  at  the 
critical  point  and  icing  on  the  same 
flight,  an  argument  was  made  that  fuel 
for  icing  in  addition  to  fuel  for 
depressurization  is  not  deemed 
necessary.  However,  as  a  conservative 
measure,  paragraph  121.646(b){C)(iv) 
requires  fuel  to  compensate  for  the 
greater  of  the  effect  of  airframe  icing 
(including  the  fuel  used  by  engine  and 
wing  anti-ice  during  this  period)  during 
10  percent  of  the  time  for  which  icing 
is  forecast,  or  a  combination  of  fuel  for 
engine  anti-ice,  and  for  some  models  of 
airplanes  based  on  their  characteristics 
and  the  manufacturer's  recommended 
procedures  fuel  for  wing  anti-ice  for  the 
time  during  which  icing  is  forecast. 

Based  on  the  weather  forecasting 
techniques  of  the  early  1980s,  the  AC 
required  a  five  percent  fuel  pad  to 
account  for  wind  forecast  errors. 
However,  winds  aloft  forecasting  has 
improved  dramatically  in  the  last 
twenty  years  as  a  result  of  the  following: 

•  The  sophistication  of  wind  forecast 
models  have  experienced  a  quantum 
improvement.  These  models  provide 


forecasts  based  on  a  wider  range  of 
inputs  and  more  accurate  extrapolation 
throughout  the  altitude  profile. 

•  Wind  forecasting  responsibilities 
have  been  assigned  to  computers  with 
vasdy  increased  capacity,  capability, 
and  speed. 

•  The  flow  of  input  data  has 
significantly  increased:  largely  as  a 
result  of  systems  that  automatically 
downlink  weather  information  at  much 
more  frequent  intervals.  Additionally, 
weather  is  measured  on  a  worldwide 
grid  of  collection  points.  This  grid  has 
nearly  four  times  the  collection  points 
compared  to  the  grid  used  previously. 

•  Information  gleaned  from  satellite 
downlinks  and  satellite  depictions  of  air 
mass  movement  are  added  to  the  data 
stream,  not  only  to  fine  time  forecasting 
at  frequently  flown  altitudes,  but  also  to 
provide  more  accurate  forecasts  at  lower- 
altitudes  (10,000  to  15,000  feet)  where 
the  decompression  profiles  are  flown. 

This  information  is  collected, 
analyzed,  and  distributed  worldwide  by 
the  World  Area  Forecast  System 
(WAFS).  This  centralized  distribution  of 
weather  information  provides  for  a 
consistent  ievel  of  accuracy  that  can 
eliminate  the  assignment  of  arbitrary 
penalties,  provided  that  individual 
airlines  subscribe  to  the  service  and 
make  use  of  this  level  of  information. 

Therefore,  given  the  documented 
improvements  in  forecasting  accuracy 
when  using  WAFS,  a  more  accurate 
means  of  determining  the  fuel  used 
during  a  decompression  profile  involves 
adding  a  pad  to  the  actual  forecast 
winds  in  making  the  fuel  calculation 
rather  than  adding  an  arbitrary  fuel 
penalty.  The  addition  of  a  five-percent 
wind  error  pad  provides  an  accurate 
case-by-case  adjustment  as  compared 
with  a  five-percent  fuel  penalty,  while 
preserving  the  necessary  level  of  safety. 
However,  if  a  certificate  holder  elects 
not  to  use  such  accurate  winds  in  the 
computation  of  decompression  fuel, 
then  the  proposed  rule  will  require  the 
operator  to  continue  applying  the  five 
percent  fuelpad  to  account  for  wind 
forecast  errors. 

Section  121.646  requires  accoimting 
for  any  airplane  performance 
degradation  on  the  fuel  requirement.  In 
addition,  if  APU  is  a  required  power 
source,  then  its  fuel  consumption  also 
must  be  accounted  for. 

Proposed  New  Paragraph  121.687(a)(6) 
Dispatch  Release:  Flag  and  Domestic 
Operations 

We  propose  to  add  new  paragraph 
121.687(a)(6),  which  would  add  the 
ETOPS  approval  basis  to  the  coqtent  of 
the  dispatch  release  under  which  the 
flight  is  being  dispatched. 
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Explanation  " 

.  The  proposal  assures  that  the  pilot  in 
command  of  an  ETOPS  flight  is  notified 
as  to  the  time  basis,  (for  example,  120- 
minute  or  180-minute  ETOPS)  including 
the  Minimum  Equipment  List  (MEL) 
limitations,  under  which  the  flight  is 
dispatched. 

Proposed  New  Paragraph  121.689(a)(8) 
Flight  Release  Form:  Supplemental 
Operations 

The  FAA  proposes  to  add  a  new 
paragraph  121.689(a)(8)  to  add  the 
ETOPS  time  basis  to  the  content  of  the 
flight  release  of  each  ETOPS  flight. 

Explanation 

The  proposal  assures  that  the  pilot  in 
command  of  an  ETOPS  flight  is  aware 
of  the  limitations  (for  example,  120- 
minute  or  180-minute  ETOPS)  including 
the  minimum  Equipment  List  (MEL) 
limitations,  under  which  the  flight  is 
released. 

Proposed  New  14  CFR  121  Appendix  O 
Requirements  for  ETOPS  Approvals 

Appendix  O  to  Part  121  would 
establish  the  operational  requirements 
and  limitations  for  the  various  ETOPS 
diversion  time  thresholds  and  areas  of 
ETOPS  applicability.  In  very  general 
terms.  Appendix  O  would  codify 
existing  approvals  and  operational 
practices  that  have  been  developed 
since  1985  and  it  would  also  establish 
requirements  for  ETOPS  flights  that 
certificate  holders  may  elect  to  operate 
in  the  futiu-e.  These  latter  ETOPS  flights 
would  have  diversion  time  bases 
exceeding  180  minutes  and  are  not 
authorized  at  this  time.  The  FAA  points 
out  again  that  207-minute  ETOPS  flights 
are  an  extension  of  the  180-minute 
authority  and  not  an  independent 
diversion  time  authority. 

A.  ETOPS  Authorizations:  Airplanes 
With  2  engines 

(a)  75  Minutes  ETOPS 

,  The  proposed  75-minute  ETOPS 
diversion  authority  is  a  codification  of 
the  criteria  that  was  specified  in  AC 
120-42 A.  This  deviation  authority  has 
traditionally  been  used  for  operations  in 
the  Caribbean,  Western  Atlantic,  and 
less  frequently,  in  the  North  Atlantic 
areas  of  operation. 

(b)  90-Minute  ETOPS  (Micronesia) 

This  ARAC  recommendation  for  a 
new  diversion  authorization  is  to 
establish  a  go-minute  ETOPS  authority 
for  exclusive  use  on  Micronesia  routes. 
This  gyQgj[;&phiqal  ar^  ha^  been  served . 
with  ETOPS  dpjj?bveiiilitelirii6s  with  '"; 
operational^aiithttttty  to  dB^dicir&t'l2i? 


minutes  The  only  difference  between 
the  proj  osed  90-minute  level  in 
comparj  son  to  120-minute  ETOPS  is  to 
require  \  he  ETOPS  pre-departure  check 
on  the  oUtbound  segment  only.  The 
nature  o^  flights  to  serve  this  area 
involved  destinations  to  islands  at 
frequencies  such  that  it  becomes 
unreasonable  for  the  operator  to  have  an 
ETOPS  f  ertified  mechanic  stationed  at 
the  arrixlal  location.  An  alternative 
means  ii  for  the  operator  to  carry  on 
board  e{  ch  flight  a  certified  ETOPS 
mechan  c  that  would  conduct  the 
ETOPS  ire-departure  check  prior  to  the 
return  t(  the  return  flight.  This  option 
is  an  ine  fficient  use  of  a  certified 
mechan  c.  The  Micronesia  route 
structun  i  is  such  that  it  lies  beyond  a  75- 
minute  <  uthority  (which  would  allow 
for  the  Q  leration  to  be  conducted 
without  requiring  the  ETOPS  pre- 
departui  e  check  for  the  return  flight), 
but  shor  of  requiring  the  full  120- 
minute  «  iversion.  The  Micronesia  area 
in  terms  of  weather  and  airport 
availabi  ity  is  similar  to  the  area 
associat(  d  with  ETOPS  conducted  in 
the  Caribbean  area. 

The  FAA  proposes  to  allow  for  a  90- 
minute  ITOPS  diversion  authority  for 
use  in  Micronesia  routes  provided  that 
the  airpl  me  fs  type  design  approved, 
and  con  igured  to  the  CMP  standards  for 
120-min  Lites.  The  operations  are  to  be 
conduct  sd  to  120-minute  ETOPS 
standarc  s  and  requirements  and  MEL 
requiren  ents,  with  the  exception  that 
the  ETO  'S  pre-departure  check  will  not 
be  requi:  ed  for  the  return  leg  of  the 
round  tr  p  flight. 

(c)  120  Minutes 

The  F  U\  proposed  120-minute 
ETOPS  <  iversion  authority  is  a 
codifical  ion  of  the  criteria  that  was 
specifie(  in  AC  120-42A.  The  airplane 
and  eng:  ae  combination  would  have  to 
be  ETOP  S  type  design  approved  for  a 
minimui  a  of  120-minutes  and 
configur  }d  to  the  standards  specified  in 
the  CMP  document.  All  flight  operations 
dispatch  sd  or  released  to  120-minute 
ETOPS  s  tandards  would  have  to  comply 
with  ME  L  requirements  specified  for  the 
operatic  i. 

(d)  138  I  linutes 

The  Fj  W^^  proposed  138-minute 
ETOPS  aiversion  authority  is  a 
codification  of  the  criteria  that  is 
specified  in  the  138-minute  ETOPS 
policy  latter.  No  changes  to  the  present 
existing  requirements  are  proposed. 
Operators  may  request  138-minute 
ETOPS  ( perational  approval  on  an 
airplane  en^e  combination  that  has  an 
fi?!wiS  \  irpe'deSign  apprbVEtl  Of  120--'o"  ' 
Miifttes  i^ro^flaed'thA  tli^  a&*plafafe'"i=i'= 


engine  combination  has  been  assessed 
by  the  FAA  for  the  extended  diversion 
length.  In  such  cases  the  dispatch 
authority  may  only  be  exercised  on  a 
flight-by-flight  exception  basis,  llie 
operator  will  be  required  to  amend  and 
use  a  MEL  that  has  been  amended  to 
include  those  items  that  are  specified 
for  operations  beyond  120-minutes. 
Operators  approved  to  conduct  138- 
minute  ETOPS  with  an  airplane  and 
engine  combination  that  has  180-minute 
ETOPS  type  design  approval  may  do  so 
without  any  restriction  to  frequency  of 
use.  The  operator  must  dispatch  or 
release  such  flights  in  accordance  with 
the  MEL  provisions  for  ETOPS  beyond 
120  minutes. 

(e)  180  Minutes 

The  FAA  proposed  180-minute 
ETOPS  diversion  authority  is  a 
codification  of  the  criteria  that  was 
specified  in  AC  120-^2A.  The  airplane 
and  engine  combination  would  have  to 
be  ETOPS  type  design  approved  for  a 
minimiun  of  180-minutes  and 
configxired  to  the  standards  specified  in 
the  CMP  docimient  for  180-minutes.  All 
flight  operations  dispatched  or  released 
to  180-minute  ETOPS  standards  would 
have  to  comply  with  MEL  requirements 
specified  for  the  operation. 

(f)  Greater  Than  180^inutes 

The  FAA  accepts  the  ARAC 
recommendations  to  include  the 
increased  ETOPS  diversion 
authorizations  beyond  180-minutes. 
ETOPS  beyond  180  minutes  has  been  in 
use  on  a  limited,  flight  by  flight 
exception  basis,  since  March  2000  with 
the  issuance  of  the  207-minute  ETOPS 
policy.  The  industry  has  demonstrated 
its  capability  to  maintain  the  necessary 
engine  and  systems  reliability  for  such 
operations  using  the  B-777  airplane. 
Certain  geographical  areas  of  the  world 
have  few  adequate  airports  along  flight 
routing,  and  are  separated  by  a  distance 
that  is  farther  than  what  coiild  be  flown 
within  180-minutes.  Other  geographical 
areas  have  severe  weather  patterns  and 
weather  systems  that  at  times  would  not 
allow  for  the  designation  and  use  of  area 
airports  as  ETOPS  alternates.  In  these 
cases  the  air  carrier  would  benefit  with 
better  dispatch  reliability  and  added 
safety  of  the  flight  with  the  ability  to 
flight  plan  with  diversion  times  that 
exceed  180-minutes  to  avoid  exposure 
to  such  conditions. 

The  authority  for  this  increased 
diversion  distance  flight  planning  is 
dependent  on  the  demonstrated 
capability  of  the  operator's  ETOPS 
prpgram,  and  the  use  of  a!n  airplane  Wirf 
ehgine  combination  that  is  approved  for 
such  operations.  The  FAA  tileifefort!"^^^ 
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proposes  that  eligibility  of  an  air  carrier 
to  conduct  ETOPS  beyond  180  minutes 
will  be  dependant  on  the  air  carrier 
already  having  ETOPS  approval  to 
conduct  180-minute  ETOPS  with  the 
requested  airplane  and  engine 
combination.  It  will  therefore  not  be 
possible  for  the  air  carrier  to  bypass  the 
180-minute  ETOPS  approval  process 
before  making  application  for  ETOPS 
approvals  beyond  180-nunutes. 

Air  carriers  that  are  authorized  to 
conduct  ETOPS  beyond  180-minutes 
will  be  required  to  consider  all  available 
airports  that  are  within  180-minutes  of 
the  routing  being  planned  for  use  as 
ETOPS  alternates.  This  is  to  minimize 
the  dispatch  diversion  time  to  180- 
minutes  when  possible,  and  thereby 
minimizes  the  risk  of  the  extended 
exposure  when  possible.  The  proposed 
rule  in  Appendix  O  requires  that: 

"In  conducting  all  such  operations, 
operators  shall  make  every  attempt  to 
minimize  diversion  time  along  the 
preferred  track  and  plan  ETOPS  at 
maximum  diversion  distances  of  180 
minutes  or  less.  If  conditions  prevent 
the  use  of  adequate  airports  within  180 
minutes  as  ETOPS  alternates,  the  route 
may  be  flown  beyond  180  minutes 
subject  to  the  requirements  provided  for 
the  specific  area  of  operations." 

In  March  2000  the  FAA  implemented 
the  207-minute  ETOPS  policy  that 
required  certain  airplane  system 
capabilities  and  that  specific  equipment 
be  operable  at  time  of  dispatch  or  flight 
release  for  a  207-minute  planned  route. 
This  included  enhanced  commiuiicafion 
capability  with  the  use  of  SATCOM,  or 
with  the  use  of  SATCOM  data  link.  It 
also  required  that  the  flight  crew  before 
entering  the  extended  range  entry  point 
receive  company  communication  to 
update  the  flight  plan  information  based 
on  a  review  of  the  airplane  status  and 
systems  capability,  as  well  as  an  update 
on  all  available  alternates  along  the 
flight  route.  For  airplane  capabiUties, 
single  engine  autoland  is  required  to  be 
operative  at  dispatch  for  a  207-minute 
ETOPS  flight.  The  policy  letter  also 
specified  additional  system  and 
equipment  operability  that  cannot  be 
deferred  for  such  operations  through  the 
use  of  a  minimum  equipment  list  (MEL). 
This  includes  the  fuel  quantity 
indicating  system  (FQIS),  the  auxiliary 
power  unit  (APU)  to  its  full  electrical 
and  pneumatic  designed  capability,  and 
the  autothrottle  system. 

The  ETOPS  ARAC  recommended  that 
the  additional  requirements  that  were 
intioduced  by  the  FAA  for  207-minute 
ETOPS  continue  as  requirements  for  all 
ETOPS  diversion  authorizations  greatw 
than  180-rainutes.  The  FAA  accepts  the 
recommendatioii. 


(1)  North  Pacific 

ETOPS  authority  for  the  North  Pacific 
area  of  operation  is  a  codification  of  the 
FAA  207-minute  ETOPS  policy  letter. 
This  authority  allows  on  a  flight  by 
flight  exception  basis  flight  planning  to 
an  ETOPS  alternate  up  to  207-minutes, 
when  an  ETOPS  alternate  within  180- 
minutes  is  not  available.  As  with  the 
previous  207-minute  ETOPS  policy,  this 
exception  is  limited  to  circumstances 
such  as  political  or  military  concern, 
volcanic  activity,  airport  weather  below 
dispatch  requirements,  temporary 
airport  conditions  and  other  weather 
related  events.  The  airplane  and  engine 
combination  must  as  a  minimum  be 
ETOPS  type  design  approved  for  180- 
minutes  and  configured  to  the  standards 
specified  in  the  CMP  dociunent  for  180- 
minutes.  All  flight  operations 
dispatched  or  released  to  207-minute 
ETOPS  standards  have  to  comply  with 
an  approved  MEL  reqiured  for  180- 
minutes  that  includes  the  additional 
items  specified  in  this  part  for 
operations  beyond  180-minutes.  In  all 
cases,  the  time  required  to  fly  the 
distance  to  the  planned  ETOPS  alternate 
or  alternates,  at  the  approved  one  engine 
inoperative  cruise  speed,  in  still  air  and 
standard  day  temperature,  may  not 
exceed  the  time  specified  in  the 
Airplane  Flight  Manual  for  the 
airplane's  most  time  limited  system 
time  minus  15  minutes.  This  means  that 
the  most  time  limiting  system  on  the 
airplane  used  for  a  207-minute  ETOPS 
flight  cannot  be  less  than  222-minutes. 

(2)  Polar  Area  (North  Pole)  and  North  of 
NOPAC 

This  authorization  for  use  in  the 
North  Pole  edlows  for  a  diversion 
authority  of  240-minutes  on  a  flight-by- 
flight  exception  basis.  This  dispatch 
authority  may  be  used  when  the  area 
experiences  temporary  extreme  weather 
conditions  that  cause  airport  closures, 
extreme  cold  temperatures,  or  weather 
below  dispatch  Tnininnims 
Consideration  for  other  weather  related 
conditions  and  events  such  as  volcanic 
activity  that  are  particular  to  this  area  of 
the  world  may  be  given. 

The  operator  will  be  reqiuied  to 
establish  criteria  to  be  used  when  flight 
planning  in  order  to  determine  if  the  use 
of  a  240-minute  authority  is  appropriate 
in  order  to  designate  an  ETOPS 
alternate.  These  criteria  and  procedures 
developed  must  be  accepted  by  the  FAA 
and  published  in  the  certificate  holder's 
manual  for  the  use  of  dispatdios  and 
pilots. 

For  such  operations,  the  airframe  and 
engine  combination  must  be  type  design 
approved  for  a  miniminn  of  240  minute 


ETOPS  and  configured  to  the  standards 
as  specified  in  the  Configuration 
Maintenance  and  Procedures  (CMP) 
Standard  for  such  operations.  For  such 
operations,  the  requirements  in 
paragraph  C,  Polar  Area  (North  &  South 
Pole)  and  ETOPS  beyond  180  minutes 
North  of  the  NOPAC  area,  of  this 
appendix  apply. 

(3)  240  Minutes  Area  of  Operations 

There  are  several  geographical  areas 
that  have  few  airports  available  for  use 
as  an  ETOPS  alternate,  and  those 
airports  are  situated  at  a  distance 
beyond  what  coidd  be  flown  in  180- 
minutes.  These  areas  include  the  Pacific 
oceanic  areas  between  the  U.S.  west 
coast  and  Australia,  New  Zealand  and 
Poljrnesia;  the  south  Atlantic  oceanic 
areas;  the  Indian  Oceanic  areas;  and  the 
oceanic  areas  between  Australia  and 
South  America.  The  FAA  proposes  that 
a  diversion  authority  of  up  to  240- 
minutes  be  established  for  use  in  these 
geographical  areas.  Operators  that  apply 
for  this  authority  must  have  as  a 
prerequisite  180-minute  ETOPS 
authority  and  experience  with  the 
requested  airfiBme  and  engine 
combination. 

When  planning  flight  routes  in  these 
areas,  the  operator  will  be  required  to 
designate  the  nearest  available  ETOPS 
alternate  along  the  planned  flight  route, 
and  always  within  a  maximum  of  240- 
minutes.  Whenever  possible  along  the 
planned  route,  designated  ETOPS 
alternates  should  be  within  180- 
minutes.  In  all  cases  for  ETOPS  beyond 
180  minutes,  the  time  required  to  fly  the 
distance  to  the  planned  ETOPS 
altemate(s),  at  the  approved  one  engine 
inoperative  cruise  speed,  correcting  for 
wind  and  temperature,  may  not  exceed 
the  time  specified  in  the  Airplane  Flight 
Manual  for  the  airplanes  most  time 
limited  system  time  (except  for  cargo 
fire  suppression),  minus  15  minutes. 
The  flight  routing  must  also  be  within 
the  time  required  to  fly  the  distance  to 
the  planned  ETOPS  alternate  or 
alternates,  at  the  all  engines  operating 
cruise  speed,  correcting  for  wind  and 
temperature,  that  is  specified  in  the 
Airplane  Flight  Manual  Ua  the 
airplane's  cargo  fire  suppression  system 
time  minus,  15  minutes. 

For  such  operations,  the  airframe/ 
engine  combination  must  be  type  design 
approved  for  a  minifniiin  of  240  minute 
ETOPS  and  configured  to  the  standards 
as  specified  in  the  Configuration 
Maintenance  and  Procedures  (CMP) 
Standard  for  such  operations. 
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(4)  Beyond  240  Minutes  Area  of 
Operations 

The  FAA  proposes  a  new  ETOPS 
diversion  limit  that  is  beyond  240- 
minutes.  Xhis  authority  would  be 
available  only  to  those  op^^tors  that 
have  considerable  experience  with 
ETOPS,  including  operations  with 
routes  requiring  240-minutes  ETOPS.  At 
a  minimum,  the  operator  would  have  to 
have  24  consecutive  months  of  ETOPS 
experience  with  operations  180  minutes 
and  greater,  of  which  at  least  12 
consecutive  months  were  at  240-minute 
ETOPS  on  the  airframe  and  engine 
combination  for  which  the  authority  is 
requested. 

There  are  only  a  few  routes  that 
would  require  a  diversion  time  greater 
than  240-minutes  from  an  ETOPS 
alternate.  The  geographical  areas  with 
routes  that  would  be  best  flown  with 
such  an  authority  are  the  Pacific  oceanic 
areas  between  the  U.S.  west  coast  and 
Australia,  New  Zealand  and  Polynesia; 
the  south  Atlantic  oceanic  areas;  the 
Indian  Oceainic  areas;  the  oceanic  areas 
between  Australia  and  South  America, 
and  South  Pole  area.  The  FAA  proposes 
that  for  such  routes,  the  authority  to 
dispatch  or  release  a  flight  that  would 
be  more  than  240-nunutes  from  an 
ETOPS  alternate  would  be  granted  only 
for  specific  city  pairs  served.  In 
planning  the  route,  the  operator  would 
be  required  to  always  designate  the 
nearest  available  ETOPS  altemate{s).  In 
all  cases  for  ETOPS  flight  segments  that 
are  beyond  180  minutes,  the  time 
required  to  fly  the  distance  to  the 
planned  ETOPS  altemate{s),  at  the 
approved  one  engine  inoperative  cruise 
speed,  correcting  for  wind  and 
temperatiire.  may  not  exceed  the  time 
specified  in  the  Airplane  Flight  Manual 
for  the  airplanes  most  time  limited 
system  time  (except  for  cargo  fire 
suppression),  minus  15  minutes.  The 
flight  routing  must  also  be  within  the 
time  required  to  fly  the  distance  to  the 
planned  ETOPS  alternate  or  alternates, 
at  the  all  engines  operating  cruise  speed, 
correcting  for  wind  and  temperatiire, 
that  is  specified  in  the  Airplane  Flight 
Manual  for  the  airplane's  cargo  fire 
suppression  system  time  minus,  15 
minutes. 

For  such  operations,  the  airframe  and 
engine  combination  would  have  to  be 
type  design  approved  for  the  maximum 
authorized  ETOPS  diversion  time.  All 
requirements  specified  in  the 
Configuration  Maintenance  and 
Procedures  (CMP)  Standard  for  beyond 
240  minute  ETOPS  would  be  applicable 
to  such  operations. 


B.  ETOP  5  Authorizations:  Airplanes 
With  Mo  re  Than  2  Engines 

The  fl:  ght  planning  for  long-range 
flights  trkversing  remote  areas  with  few 
airports  available  for  a  non-scheduled 
landing  should  not  be  different  because 
of  the  number  of  engines  installed. 
Flights  i|i  all  engine  configurations  have 
experienced  conditions  requiring 
landings!  short  of  the  planned 
destination.  The  conditions  included 
onboard  technical  failures,  adverse 
atmosph  jric  flight  conditions,  and 
increasii  gly,  passengers  that  develop 
life  threa  tening  medical  conditions  Uiat 
require  j  rompt  medical  care.  The 
preclude  and  protect  philosophy  that 
has  been  a  foundation  for  two-engine 
airplane  ETOPS  has  similar  application 
and  bene  fit  to  flight  operations  that  are 
conducti  d  with  3  and  4-engine 
airplane! . 

The  FI  lA  proposes  that  ETOPS 
practices  apply  to  flights  conducted 
with  3  ai  d  4-engine  airplanes  on  routes 
where  the  flight  will  be  more  than  180- 
minutes  from  an  adequate  airport. 
Operatio|is  in  any  area  up  to  a 
maximum  diversion  time  up  to  240- 
minutes  [based  on  the  one-engine 
inoperative  speed  flown  in  still  air)  may 
be  conducted  on  a  routine  basis.  For  all 
such  ope  rations,  the  nearest  available 
ETOPS  a  temate  within  240  minutes 
diversioi  time  must  be  specified.  If  an 
ETOPS  a  temate  is  not  available  within 
240  mini  ites,  the  operator  may  conduct 
the  flighl  by  designating  the  nearest 
ETOPS  a  temate  on  the  planned  route 
that  is  w  thin  the  airplanes  most  time 
limited  s  >^stem  capability  as  specified  by 
§121.63;  of  this  chapter. 

On  all  such  operations,  MEL 
limitatio:  is  for  ETOPS  apply  and  in 
addition  the  Fuel  Quantity  Indicating 
System  ( -"QIS)  and  the  communication 
requireni  ents  specified  in  §  121.99  and 
§121.12;  as  appropriate  must  be 
operatioi  lal.  The  airframe/engine 
combina  ion  must  be  type  design 
approve(  for  the  maximum  aufliorized 
ETOPS  c  iversion  time. 

C.  Polar  Vrea  (North  &  South  Pole)  and 
ETOPS  E  eyond  180  Minutes  North  of 
the  NOP,  ^C  Area 

The  A  LAC  ETOPS  recommendation 
includes  the  adoption  of  the  FAA  Polar 
Policy  th  it  was  issued  March  2001. 
Because  )f  extreme  cold  weather  dimng 
the  wint(  r  months  and  the  limited 
availabil  ty  of  supporting  services  and 
facilities  it  is  proposed  that  the  Polar, 
the  area  i  lorth  of  N  78°00'',  be 
designat(  d  as  an  area  of  ETOPS 
applicab  lity.  Except  for  intrastate 
operatioi^s  within  tiie  State  of  Alaska, 
ETOPS  r^uirements  would  apply 


regardless  of  the  number  t)f  engines  or 
an  airplane's  proximity  to  an  airport. 
Support  of  a  necessary  diversion  and 
subsequent  recovery  in  such  areas 
would  require  the  following  items  to  be 
addressed  by  the  operator: 

(1)  Designation  and  requirements  for 
airports  that  may  be  used  for  enroute 
diversions 

(2)  Recovery  plan  for  passengers  at 
diversion  alternates 

(3)  Fuel  fi-eeze  strategy  and  monitoring 
requirements  for  Polar  operations 

(4)  Communication  capability  for  Polar 
operations 

(5)  MEL  considerations  for  Polar 
operations 

(6)  Training  issues  for  Polar  operations 

(7)  Crew  considerations  during  solar 
flare  activity 

(8)  Special  equipment  for  Polar 
operations  such  as  cold  weather  anti- 
exposure  suits. 

In  order  to  receive  authorization  to 
conduct  polar  operations,  the  operator 
would  be  required  to  conduct  an  FAA 
observed  validation  of  its  polar  program. 
As  part  of  the  validation,  the  operator 
would  be  required  to  exercise  its 
reaction  and  recovery  plan  that  would 
be  implemented  in  the  event  of  a 
diversion  to  a  designated  polar  area 
alternate  airport. 

Part  135 

Global  Issues  for  Part  1 35 

Discussion  of  General  Issues  in  Part  135 

(1)  Defining  a  safe  operation  for  ETOPS 

The  intent  of  the  proposed 
amendments  to  part  135  is  to  establish 
ETOPS  safety  standards  for  commuter 
and  on-demand  operators  that  are 
adapted  for  the  unique  nature  of  those 
operations.  Regardless  of  whether  a 
commercial  flight  is  operated  under  part 
121  or  part  135,  the  same  safety 
considerations  of  ETOPS  apply.  The 
FAA  believes  that  these  proposals 
would  preclude  and  protect  any 
diversions. 

The  applicability  of  ETOPS 
requirements  would  differ  from  part  121 
to  part  135.  Part  135  casts  a  wider  net 
than  part  121.  Part  135  operators  range 
from  one  or  two  person  companies 
operating  a  single  Cessna  17^  to  larger 
companies  that  operate  flei«(s  of 
tiubojets.  As  a  practical  matter,  these 
amendments  would  not  aflect  the  vast 
majority  of  part  135  operators.  Unlike  a 
typical  part  121  operator,  a  part  135  on- 
demand  operators  may  fly  on  a  given 
route  only  once  or  twice  in  a  year.  This 
proposal  takes  into  account  these 
differences. 

Under  this  proposal,  ETOPS 
requirement  imder  part  135  would 
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apply  to:  (1)  Flights  that  operate  on 
routes  containing  a  point  greater  than 
180  minutes  from  an  adequate  airport 
based  on  a  single-engine  inoperative 
speed  in  still  air  and  standard 
conditions;  (2)  and  flights  that  operate 
in  designated  geographical  areas.  In 
contrast  to  part  121,  there  would  be  no 
distinction  between  airplanes  with  two 
engines  and  those  with  more  than  two 
engines. 

Recent  Changes  to  Part  135 

In  1998,  the  FAA  added  part  119  to 
14  CFR.  This  amendment  modified  the 
types  of  operations  permitted  in 
accordance  with  part  135.  Among  the 
changes  was  an  allowance  for  infrequent 
scheduled  operations  with  airplanes 
with  9  or  fewer  seats  and  a  maximum 
payload  capacity  of  7,500  pounds. 
These  airplanes  often  do  not  have  the 
range  capability  to  operate  on  routes  to 
which  ETOPS  requirements  would 
apply  to  this  proposal.  This  proposal 
would  not  allow  the  use  of  many  of 
these  aircraft  in  ETOPS  even  if  they  are 
modified  with  additional  fuel  tanks  that 
would  give  them  additional  range.  The 
reason  is  that  range  capability  is 
necessary  but  not  sufficient  for  ETOPS. 
There  are  other  airplane  system 
capabilities  and  redundancies  that  are 
required  for  safe  ETOPS  flights.  These 
issues  are  discussed  in  further  detail  in 
the  following  section. 

ICAO  Standards 

This  proposal  would  make  part  135 
regulations  more  consistent  with 
paragraph  4.7.1  of  Annex  6  of  ICAO 
Standards  and  Recommended  Practices 
(SARPs).  That  paragraph  states:  "Unless 
the  operation  has  been  specifically 
approved  by  the  State  of  the  Operators, 
an  aeroplane  with  two  turbine  power- 
units  shall  not,  except  as  provided  in 
4.7.4,  be  operated  on  a  route  where  the 
flight  time  at  single  engine  cruise  speed 
to  an  adequate  en-route  alternate 
aerodrome  exceeds  a  threshold  time 
established  for  such  operations  by  that 
State."  This  SARP  does  not  specify  a 
time  threshold  for  two-engine  ETOPS 
but  clearly  assumes  the  existence  of  one. 
The  SARP  was  written  to  give  signatory 
States  the  flexibility  to  determine 
appropriate  time  thresholds. 

Safety  Study 

In  2000,  Robert  Breiling  of  the 
National  Business  Aviation  Association 
(NBAA)  conducted  a  study  of  airplane 
accidents  between  1964  and  1999.  This 
study  may  be  purchased  directly  from 
NBAA,  1200  18th  Street.  NW.; 
Washington,  DC  20036-2506.  This 
study  revealed  that  there  was  not  a 
single  accident  with  a  two-engine 


airplane  in  long-range  operations. 
Historically  the  vast  majority  of 
airplanes  operated  in  accordance  with 
part  135  have  not -had  the  range 
capability  for  routes  that  would  require 
ETOPS  beyond  180  minutes,  thus  the 
FAA  never  found  sufficient  safety 
justification  for  proposing  rules. 

In  1996,  manufacturers  began 
delivering  airplanes  to  part  135 
operators  that  had  vastly  improved 
range  capability.  These  new-generation 
two-engine  airplanes  have  ranges  up  to 
6,500  nautical  miles  and  are  capable  of 
operating  on  routes  that  would  require 
diversion  times  in  excess  of  180 
minutes.  Thus  the  FAA  believes  that 
regulations  are  necessary  to  assure  the 
safe  operation  of  such  flights  if  an 
operator  elects  to  conduct  them. 

Existing  FAA  Policy  * 

In  1996,  the  Eimspean  Joint  Aviation 
Authorities  (JAA)  proposed  a  regulation 
that  would  have  limited  commercial 
operations  of  small  airplanes  to  less 
than  120  minutes  from  an  aerodrome, 
unless  specifically  approved  by  the 
State  authority.  In  our  response,  we 
expressed  our  view  that  180-minutes 
would  be  the  U.S.  threshold  for  these 
type  of  operations.  The  FAA  disagreed 
with  the  JAA  120-minute  threshold 
because  it  would  have  shut  down  a 
number  of  part  135  operators  that  have 
been  conducting  these  operations  safely 
for  many  years.  By  policy  the  FAA  has 
not  authorized  operations  beyond  180 
minutes  for  part  135  operators. 

(2)  Specific  Differences  Between  Part 
121  ETOPS 

As  noted  earlier  the  ETOPS 
requirements  for  part  135  would  differ 
from  those  of  part  121  due  to  the 
differing  nature  of  those  operations.  For 
instance,  the  presence  of  adequate 
crash,  fire  and  rescue  equipment  is  an 
important  consideration  for  part  121 
operations,  which  may  operate  many 
times  per  year  to  a  single  location  with 
a  relatively  large  nimiber  of  passengers. 
Although  adequate  RFF  service  is 
desirable  for  any  long-range  operations, 
it  is  not  feasible  to  require  the  presence 
of  crash,  fire  and  rescue  equipment  at  an 
airport  before  authorizing  an  on-demand 
operation  that  may  operate  only  once  a 
year  with  very  few  passengers. 
Therefore,  no  such  requirement  exists  in 
part  135. 

Another  difference  is  that  part  135 
would  not  identify  specific  IFSD  rates 
for  authorization.  IFSD  rates  have  less 
predictive  value  in  small  fleets  of 
airplanes  with  lower  annual  cycles  that 
are  prevalent  among  part  135  operators. 


(3)  Nomenclature 

The  issue  of  nomenclature  was 
controversial  among  ARAC  participants 
from  the  part  135  community.  The 
consensus  decision  was  the  use  of  the 
term  ETOPS  in  lieu  of  alternatives 
including  Commercial  On-Demand 
Operations  (CODEOPS).  The  FAA 
accepts  the  ARAC  recommendation  and 
proposes  to  use  the  acronym  ETOPS 
defined  as  Extended  Operations  for  part 
135  operations. 

(4)  Airplane  and  Engine  ETOPS  Type 
Design  and  Transition  Period 

Type-Design 

No  specific  type  design  approval  has 
ever  been  required  by  part  25  or  part  33 
before  an  airplane  can  be  flown  over 
long-ranges  in  accordance  with  part  135. 
The  proposed  ETOPS  rule  was  drafted 
to  allow  currently-certified  airplanes  to 
operate  in  accordance  with  ETOPS 
procedures  without  requiring  a  new 
type  design  approval.  However,  when 
an  operator  first  applies  to  the  FAA  for 
approval  to  use  a  certain  afrplane  in 
ETOPS  (beyond  180  minutes  frtim  an, 
airport),  the  operator  must  demonstrate 
that  the  airplane  meets  certain  system 
and  equipment  requirements  specified 
the  proposed  Appendix  H  and  the 
guidance  contained  in  the  ETOPS 
Advisory  Circular. 

The  proposed  changes  to  airplane  and 
engine  certification  rules  in  this  NPRM 
will  apply  to  any  new  airplane  certified 
under  part  25,  regardless  of  whether  the 
airplane  is  to  be  operated  in  accordance 
with  part  135  or  part  121.  As  newly 
designed  airplanes  are  granted  type- 
design  approvals  incorporating  the 
requirements  for  ETOPS  contained  in 
part  25  or  part  33,  the  flight  manual  will 
specify  each  time-limited  system,  and 
the  maximum  time  that  system  can 
safely  operate. 

Transition 

The  proposed  rule  allows  a  transition 
period  of  eight  years  from  the  date  the 
revised  part  25  and  part  33  are 
published  during  which  certificate 
holders  may  continue  to  add  airplanes 
of  current  designs  to  thefr  part  135 
fleets.  After  that  date,  the  proposed  rule 
requires  that  airplanes  added  to  a 
certificate  holder's  fleet  be  type- 
certificated  in  accordance  with  the  new 
ETOPS  design  requirements.  This 
method  of  transition  recognizes  the 
excellent  safety  record  of  current 
airplane  designs,  and  avoids  penalizing 
certificate  holders  who  may  have  made 
significant  capital  investments  in 
airplanes.  The  length  of  this  transition 
period  was  set  at  eight  years  because  it 
is  typical  of  the  time  required  for  a  new. 
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long-range  turbine-powered  airplane  to 
go  from  initial  design  to  the  time  it  is 
commonly  available  to  the  majority  of 
certificate  holders.  However,  this 
transition  period  applies  only  to  type 
design.  The  transition  period  will  allow 
manufacturers  to  produce  newly 
compliant  aircraft  and  for  those  aircraft 
to  become  readily  available  in  the 
aircraft  marketplace.  The  operational 
practices  required  in  part  1 35  Subpart  H 
would  become  effective  immediately. 
These  standards  for  operation, 
maintenance  and  dispatching  of  ETOPS 
would  contribute  to  the  continued  safe 
operation  of  part  135  long-range  aircraft 
operations. 

(5)  Approved  One-Engine  Inoperative 
Speed 

When  scheduled  air  carriers  apply  for 
route  authority  over  a  route  requiring 
ETOPS,  FAA  approves  a  one-engine 
inoperative  speed  for  a  specific  route 
flown  by  that  operator  in  a  specific 
airplane  model.  This  speed  is  then  used 
to  determine  fuel  reserves  and 
maximum  diversion  distances  for  all 
subsequent  flights.  Unlike  scheduled  air 
carriers,  an  on-demand  operator  may 
only  operate  once  over  any  given  route- 
of-flight,  and  they  must  be  able  to  do  so 
with  relatively  short  notice.  Flexibility 
is  required  for  ETOPS  conducted  in 
accordance  with  part  135.  It  is  therefore 
not  feasible  to  require  pre-approval  of  a 
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single  onje-engine  inoperative  speed  for 
certificate  holders  operating  ETOPS  on 
each  roul  e  in  accordance  with  part  135. 
Instead,  nrhen  a  certificate  holder 
applies  f(  ir  ETOPS  approval,  the 
operator  Arill  suggest  a  range  of  speeds 
within  th  e  certified  limits  for  a  specific 
model  of  airplane.  The  FAA  will 
approve  1  his  range  of  speeds  for  that 
operator.  When  planning  for  a  specific 
flight,  th<  certificate  holder  will  select  a 
single  spi  sed  within  this  range  and 
ensure  th  it  this  selected  speed  is  used 
to  deterni  ine  both  fuel  reserves  and 
maximuEp  diversion  distances. 


(6)  Polar 


Operations 


The  in«  reasing  use  of  Polar  flights, 
while  ere  iting  economic  benefits,  has 
brought  r  ew  challenges  to  the  extended 
operation  s.  Due  to  these  pressures  and 
to  the  inc  reasing  commonality  of  all 
long-rang  3  operations,  the  data  began  to 
show  tha  ETOPS  requirements  and 
processes  are  generally  applicable  to  all 
long-rang  ?.  operations  including  those 
by  three  { nd  four  engine  airplanes  jmd- 
would  ira  prove  the  safety  and  viability 
of  all  Ion  i  range  operations.  The  FAA 
polar  pol  cy  issued  March  2001 
provides  he  requirements  for  approval 
to  condurt  these  operations.  Given  the 
nature  of  aart  135  on-demand 
operation  5,  it  is  conceivable  that  flights 
in  the  del  ignated  polar  area  may  occur. 
Polar  ope  rations  require  the  designation 


ARAC  proposal 


135  Appendix  H  ETOPS 

Paragraph  H  Maintenance  Program  Requirements 
None  


H(a)CAMP 

None 

H(2)(a)  procedures  to  preclude  dual  maintenance 

H(2)(b)  verification  procedures 

None  

Norw  

None 

None  


None  

H(3)  reporting  requirements  

H(4)  periodic  report  of  engine  hours  &  cycles 

H(5)  corrective  action  

None  ^..... 

None  _, 

None 

H(2)(c)  APU  in-flight  start  program  

None  

None  


Section-by-Section  Discussion  of  the 
Proposed  Changes  to  Part  135 

Proposed  New  Section  135.98    Polar 
Operations 

The  FAA  proposes  a  new  rule  for  the 
conduct  of  flights  in  the  North  Pole  area 


Operat: 
the 

within 
require  s 


thj 


of  airports  that  may  be  used  in  the  event 
a  diversion  is  necessary,  and  it  requires 
that  the  operator  have  a  passenger 
recovery  plan.  The  recovery  plan  should 
address  the  care  and  safety  of 
passengers  and  crew  at  the  diversion 
airport,  and  include  the  plan  of 
operation  to  extract  the  passengers  and 
crewiom  that  airport.  The  certificate 
holder  would  have  to  maintain  the 
accuracy  and  completeness  of  its 
recovery  plan.  As  the  rule  would  apply 
to  those  part  135  on-demand  operations 
that  can  be  conducted  less  than  180 
.  minutes  from  an  airport  as  well  as  those 
operations  conducted  as  ETOPS,  the 
FAA  proposes  section  135.98  to  be  a 
separate  requirement  from  ETOPS 
requirements.  The  proposed  section 
135.98  for  polar  operations  excludes 
intrastate  operations  within  the  State  of 
Alaska. 

FAA  General  Changes  to  the  ARAC 
Proposal  for  Part  135 

The  following  table  cross-references 
the  ARAC  proposed  rules  with  what  the 
FAA  has  proposed  in  this  NPRM.  The 
ARAC  proposal  included  several 
requirements  that  were  in  their 
Advisory  Circular,  but  were  not 
included  in  their  proposed  rules.  The 
FAA  has  therefore  included  these  ARAC 
Advisory  Circulffi-  requirements  into  this 
NPRM  in  order  to  codify  the  ARAC 
proposal. 


NPRM 


135  Appendix  H  ETOPS. 

Paragraph  Maintenance.  Program  Requirements. 

H(a)  Configuration,  Maintenance  &  Procedures  (CMP). 

H(b)  CAMP. 

H(b)(1)  ETOPS  Pre-departure  sen/ice  check. 

H(b)(2)  procedures  to  preclude  dual  maintenarKe. 

H(b)(3)  verification  program. 

H(b)(4)  task  identification. 

H(b)(5)  centralized  maintenance  control  procedures. 

H(b)(6)  ETOPS  program  document: 

H(b)(7)  ETOPS  parts  control. 

H(b)(8)  Enhanced  CAS. 

H(b)(8)(a)  reporting  requirements. 

None. 

H(b)(8)(b)  conrective  action. 

H(c)  propulsion  system  monitoring. 

H(d)  engine  condition  monitoring. 

H(e)  oil  consumption  monitoring. 

H(f)  APU  in-flight  start  program. 

H(g)  maintenance  training. 

H(h)  procedural  changes. 


as  define    as  the  region  north  of  N 
78°00'. 

Explanati  >n 


t  Dns  in  this  defined  area,  with 
exception  of  intrastate  operations 
State  of  Alaska,  would 
I  ecific  approval.  Operators 


applying  for  polar  authority  would  be 
required  to  address  specific  areas 
identified  in  proposed  paragraphs 
135.98  (1)  through  (8).  All  certificate 
holders  conducting  polar  operations 
would  have  to  develop  a  plan  for 
recovering  passengers  at  designated 
diversion  airports.  The  recovery  plan 
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should  address  the  care  and  safety  of 
passengers  and  crew  at  the  diversion 
airport. 

Proposed  Change  to  Section  135.345 
Pilots:  Initial,  Transition,  and  Upgrade 
Ground  Training 

The  FAA  proposes  to  amend  section 
135.345  by  adding  subject  material  to  be 
included  in  the  pilot  training 
requirement. 

Explanation 

The  additional  training  includes 
ETOPS  for  those  operators  that  will 
have  ETOPS  authority.  It  would  also 
add  the  requirement  for  training  on  the 
operator's  passenger  recovery  plan  that 
would  apply  for  those  operators 
conducting  ETOPS,  and  those  operators 
conducting  non-ETOPS  polar  flights. 
The  recovery  plan  should  address  the 
care  and  safety  of  passengers  and  crew 
at  the  diversion  airport,  and  include  the 
plan  of  operation  to  extract  the 
passengers  and  crew  from  that  airport. 
It  is  therefore  important  that  crew 
members  are  adequately  trained  so  that 
they  understand  their  role  in  the 
certificate  holder'^  passenger  recovery 
plan. 

Proposed  New  Section  135.364     Multi- 
Engine  Airplane  Limitations: 

Maximiun  Distance  From  an  Airport 

The  FAA  proposes  to  add  a  new  rule, 
section  135.364,  which  establishes  the 
maximum  distance  that  a  multi-engine 
airplane  may  be  operated  from  an 
airport  that  meets  the  requirements  of 
part  135. 

Explanation 

The  rule  would  allow  flight 
operations  beyond  180-minutes  when 
approved  by  the  FAA,  and  conducted  to 
the  ETOPS  requirements  specified  in 
part  135,  Appendix  H. 

Proposed  Change  to  Section  135.411 
Applicability 

The  proposal  would  add  paragraph 
(d)  to  require  ETOPS  operators  to 
maintain  the  aircraft  under  a 
maintenance  program  in  accordance 
with  paragraph  (a)(2)  and  the  additional 
requirements  of  Appendix  H  of  this 
part. 

Explanation 

The  ARAC  proposed  that  part  135 
operators  could  maintain  their  airplanes 
under  paragraph  135.411(a)(1)  for  9  or 
less  passenger  seats  with  an  approved 
aircraft  inspection  program  under 
section  135.419  or  under  paragraph 
135.411(a)(2)  for  ten  or  more  passenger 
seats.  This  proposal  differs  from  ARAC's 
proposal  in  that  it  would  require  all  part 


135  operators  to  maintain  their  aircraft 
in  accordance  with  paragraph 
135.411(a)(2).  The  FAA  does  not  feel 
that  an  inspection  program  approved 
under  section  135.419  will  support  the 
ETOPS  requirement.  A  CAMP  approved 
under  paragraph  135.411(a)(2)  sets  the 
same  foundation  to  support  ETOPS 
operations  as  part  121. 

The  ARAC  recommended  periodic 
reporting  of  airplane  and  engine 
operating  hours  and  cycles.  The  FAA 
did  not  include  this  recommendation 
because  the  information  is  currently 
available  and  reported  to  the  FAA  by 
the  engine  manufactiu«rs. 

Proposed  New  Part  135     Appendix  H 

Appendix  H  to  part  135  would 
establish  the  certification,  airplane, 
operation  and  maintenance 
requirements  for  ETOPS  operations. 

A.  Definitions 

The  FAA  proposes  to  use  the 
following  definitions  applicable  to 
ETOPS.  Many  of  the  terms  used  in  the 
proposed  regulatory  and  guidance 
material  for  ETOPS  under  this  part  are 
unique  to  these  operations. 
Requirements  and  concepts  for  ETOPS 
require  precise  definition  to  assure 
common  understanding  and 
compliance. 

1.  ETOPS:  Extended  Operations. 

2.  ETOPS  Dual  Maintenance. 

B.  Certificate  Holder  Experience  Prior 
To  Conducting  ETOPS 

Safety  is  enhanced  when,  prior  to 
conducting  ETOPS,  a  certificate  holder 
gains  operational  experience  in  the  type 
of  airplane  capable  of  ETOPS,  and  with 
the  operational  environment  typically 
encountered  on  longer  range  flights  (up 
to  180  minutes)  in  areas  where  airports 
available  for  an  enroute  diversion  are 
limited.  Typically,  this  involves  prior 
operational  experience  on  overwater 
flights  to  international  areas  of 
operation  in  accordance  with  part  135. 

Operators  requesting  authority  to 
operate  ETOPS  would  have  to  show 
operating  experience  on  international 
routes  with  a  transport  category  turbine 
powered  airplane.  For  this  particular 
case,  experience  with  international 
operations  does  not  include  operations 
from  the  48  contiguous  States  to  Canada 
and  Mexico.  This  experience  can  only 
be  obtained  on  extended  flight 
operations  that  involve  oceanic 
crossings. 

A  minimum  12  months  operating 
experience  is  required.  The  proposal 
allows  for  up  to  6  months  credit  toward 
the  12 -month  requirement  for  those 
operators  that  were  certificated  under 
part  135  or  part  121  prior  to  the  effective 


date  of  this  rule.  Additionally,  for 
operators  with  previous  ETOPS 
experience  with  other  airplane  types 
may  have  that  experience  credited  in 
whole,  or  in  part  to  the  12  month 
experience  requirement. 

C.  Airplane  Requirements 

The  proposed  regulation  would 
require  that  airplanes  operated  in 
ETOPS  be  certificated  to  the  new 
section  25.1535  standards.  In  order  to 
allow  for  a  smooth  industry  transition  to 
this  requirement  for  a  period  of  8  years 
following  the  effective  date  of  the  new 
part  25  regulation  with  airplanes 
certificated  to  the  present  part  25 
standards  could  be  used  in  ETOPS  if 
they  have  specific  electrical  and  fuel 
system  capabilities.  Such  an  airplane 
would  have  to  be  found  acceptable  to 
the  FAA  after  consultation  with  the  type 
certificate  holder.  The  determination 
that  an  airplane  is  acceptable  for  ETOPS 
is  a  simply  a  verification  that  the 
airplane  electrical  and  fuel  systems  are 
capable  of  supporting  the  intended 
operation.  This  provision  would  apply 
to  airplanes  added  to  the  operator 
operations  specifications  on  or  before 
the  date  that  is  8  years  after  the  new  part 
25  is  in  effect.  Airplanes  added  to  the 
operating  certificate  after  the  8-year 
period  would  have  to  be  certificated  to 
the  new  part  25  standards. 

D.  Certificate  Holder  Requirements 

The  ARAC  recommended  that  part 
135  flights  conducted  under  ETOPS 
authority  be  limited  to  a  maximum 
diversion  time  of  240  minutes  from  an 
enroute  alternate  airport,  at  a  speed 
selected  by  the  certificate  holder  ftt)m  a 
range  of  speeds  approved  by  the  FAA 
that  is  within  the  certificated  operating 
limits  of  the  airplane,  with  one  engine 
inoperative  (under  standard  conditions 
in  still  air).  This  was  deemed  to  be 
sufficient  for  the  routes  that  could  be 
expected  for  an  on-demand  type 
operation.  Having  an  upper  limit  would 
enable  an  operator  to  maintain  an 
operational  readiness  and  the  required 
reliability  especially  when  these  types 
of  operations  may  occur  infrequently. 
The  FAA  accepts  the  recommendation 
and  reflects  it  in  the  proposed  rule. 

The  proposed  rule  would  require  the 
certificate  holder  to  have  the  means  and 
the  procedure  to  allow  flight  crews  to 
have  in-flight  access  to  current  weather 
and  operational  information  on  all 
enroute  alternate,  destination  and 
destination  alternate  airports  proposed 
for  each  ETOPS  flight.  By  validated 
ETOPS  practices,  flights  can  be 
launched  on  the  basis  of  weather 
forecasts  that  are  revised  and  Updated 
while  the  flight  is  enroute.  It  is  essential 
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that  the  flight  crew  be  infonaed  and 
aware  of  changing  weather  as  well  as 
airport  status. 

E.  Operational  Requirements 

The  proposed  rule  would  require  that 
the  flight  crew  only  plan  and  conduct 
ETOPS  on  instrument  flight  rules.  The 
FAA  believes  that  ETOPS  cannot  be 
conducted  safely  under  visual  flight 
rules.  The  flight  crew  may  not  proceed 
beyond  the  ETOPS  entry  point  unless 
the  weather  and  operating  conditions  a.t 
the  required  enroute  alternate  airports 
are  reviewed  and  expected  to  be  at  or 
above  the  operating  minimiuns 
specified  in  the  operations 
specifications  during  the  period  in 
which  that  airport  may  be  expected  to 
be  used  based  on  expected  estimated 
times  of  arrival  at  that  airport.  The 
planned  route  of  flight  may  be  amended 
while  en  route  to  allow  use  of  additional 
enroute  eiltemate  airports  provided 
weather  is  forecast  to  be  at  or  above 
operating  minima  and  the  airport  is 
within  the  maximum  ETOPS  diversion 
time. 

In  ETOPS  operations  wind  becomes 
an  increasingly  significant  factor  with 
increasing  diversion  times  and  should 
be  considered  in  ETOPS  operations 
beyond  180  minutes  to  assure  that 
Airplane  Flight  Manual  (AFM)  system 
time  limits  are  not  exceeded.  For 
example,  while  diverting  with  an  engine 
Inoperative,  it  is  essential  to  ensure  tfiat 
there  is  sufficient  amount  of  oil  in  the 
tank  for  continuous  operation  of  the 
remaining  engines  at  Maximum 
Continuous  Thrust  for  the  actual 
duration  of  divert.  As  a  result,  for  ^ 
ETOPS  operations  with  approved 
diversion  times  greater  than  180 
minutes  the  one  engime  inoperative 
'cruise  speed  (approved)  maximum 
diversion  time,  taking  forecast  wind  and 
temperature  into  account,  to  each 
ETOPS  alternate  may  not  exceed  the 
time  specified  in  the  airplane  flight 
manual  for  the  airplane's  most  time- 
limited  system  minus  15  minutes  (for 
approach  and  landing).  However,  there 
are  some  other  time  limited  systems  like 
cargo  fire  suppression,  where  the  use  of 
cargo  fire  suppression  may  not  have  as 
much  relevance  to  the  one  engine 
inoperative  diversion  time.  Data  was 
presented  that  showed  the  likelihood  of 
an  engine  feiilure  at  the  critical  point 
followed  by  cargo  fire  is  extremely 
remote.  Hence  for  ETOPS  beyond  180 
minutes,  cargo  fire  suppression 
requirement  would  be  based  on 
covering  the  diversion  distance 
authprized  (maximum  diversion  time 
authorized  at  the  approved  one  engine 
inoperative  speed)  at  the  all  engine 
operating  speed.  Therefore  this 


220 /Friday,  November  14,  2003 /Proposed  Rules 


proposed  rule  requires  that  for  ETOPS 
beyond  1  JO  minutes  with  airplanes 
equipped  with  a  Class  C  cargo  fire 
suppression  system,  the  cargo  fire 
suppression  time  required  be  based  on 
the  airplape  operating  at  all  engine 
operating  speed  with  actual  wind. 

The  oei  tincate  holder  may  continue 
ETOPS  w  ith  airplanes  that  lack  the 
airplane  i  light  manual  information 
regarding  time-limited  systems  (e.g. 
cargo  fire  suppression)  for  a  period  not 
to  exceed  8  years  from  the  effective  date 
of  this  ru!  e.  See  the  discussion  in  the 
airplane  i  equirements  above. 

F.  Commi  inications  Requirements 


The  prdposal 
minixnun; 
for  ETOPi 
transmitt(  rs 
receivers, 
route,  wo  ild 
flights.  A1 
to  be  caps  bl 
If  operati 


would  establish  the 
standard  for  communication 
.  Two  independent 

and  two  independent 
appropriate  to  the  planned 
be  required  for  ETOPS 
least  one  of  each  would  have 
e  of  voice  conununication. 
in  areas  where  voice 

is  not  possible  or  of 
,  alternate  systems  (data 
etc.)  may  be  used. 


communi  :ation 
poor  qual  ty 
link,  SAT  :OM 

G.  Fuel  P  anning  Requirements 

An  airp  ane  should  not  be  released  for 
an  ETOPJ  flight  unless  it  carries- 
sufficient  fuel  and  oil  to  meet  the 
requirem(  nts  of  section  135.223,  and 
any  addit  onal  fuel  that  may  be 
determint  d  in  accordance  with  the 
critical  futel  reserves  of  this  section.  In 
establishi  ig  the  critical  fuel  reserves, 
the  opera  or  would  determine  the  fuel 
necessary  to  fly  to  the  most  critical 
point  and  execute  a  diversion  to  an 
ETOPS  al  emate  under  the  conditions 
outlined  i  a  paragraph  1(b)  of  this 
section  fo  ■  the  critical  fuel  scenario.  The 
computet  critical  fuel  reserve  would  be 
comparec  to  the  normal  section  135.223 
fuel  requi  -ements  for  the  flight.  If  it  is 
determini  d  by  this  comparison  that  the 
fuel  to  coi  oplete  the  critical  fuel 
scenario  €  xceeds  the  fuel  that  would  be 
on  board  i  it  the  most  critical  point,  as 
determim  d  by  section  135.223 
requirem<  nts,  additional  fuel  should  be 
included  o  the  extent  necessary  to 
safely  cor  iplete  the  critical  fuel 
scenario. 

To  dete  "mine  the  critical  fuel  reserves 
necessary  the  operator  would  plan  on 
that  whic  i  is  operationally  the  most 
critical  CO  asidering  both  time  and  the 
airplane  c  onfiguration,  such  as  one 
engine  in  iperative  or  all  engines 
running,   'or  those  airplanes  that  are  not 
certificate  d  to  operate  above  Flight 
Level  (FL  450,  the  flight  would  also  be 
planned  f  )r  failure  of  the  pressurization 
system  to  an  altitude  of  10,000  feet  or 
at  an  altit  ide  in  compliance  with  the 


oxygen  supply  requirements  of  section 
135.157.  (ICAO  Annex  6,  Part  I,  section 
4.3.6.4(d)  for  fuel  planning  requires 
consideration  of  additional  fuel  in  the 
event  of  loss  of  pressurization). 

The  critical  fuel  scenario  would 
require  an  immediate  descent  to  the 
determined  altitude  and  continued 
criiise  at  the  planned  one-engine 
inoperative  speed  to  the  enroute 
alternate  and  upon  reaching  the 
alternate  airport,  a  descent  to  1,500  feet, 
hold  for  15  minutes,  and  then  conduct 
an  instrument  approach  and  land. 

A  pad  for  wind  speed  error  would  be 
required.  Based onthe weather 
forecasting  techniques  of  the  early 
1980s,  ETOPS  critical  fuel  planning 
required  a  five  percent  fuel  pad  to 
accoimt  for  wind  forecast  errors. 
However,  winds  aloft  forecasting  has 
improved  dramatically  in  the  last 
twenty  years  as  a  result  of  sophisticated 
wind  modeling  with  super  computers, 
and  weather  information  that  is 
automatically  down  linked  at  much 
more  frequent  intervals.  There  are  many 
more  collection  points,  as  well  as 
satellite  depictions  of  air  mass 
movement.  This  information  is 
collected,  analjrzed,  and  distributed 
worldwide  by  the  World  Area  Forecast 
System  (WAFS).  This  centralized 
distribution  of  weather  information 
provides  for  a  consistent  level  of 
acciuacy  that  can  eliminate  the 
assignment  orarbitrary  penalties, 
provided  that  individual  airlines 
subscribe  to  the  service  and  make  use  of 
this  level  of  information.  Therefore, 
given  the  dociunented  improvements  in 
forecasting  accuracy  when  using  WAFS, 
a  more  accurate  means  of  determining 
the  fuel  used  during  a  decompression 
profile  involves  adding  a  pad  to  the 
actual  forecast  winds  in  making  the  fuel 
calculation  rather  than  adding  an 
arbitrary  fuel  penalty.  Jhe  addition  of  a 
five-percent  wind  error  pad  provides  an 
accurate  case-by-case  adjustment  as 
compared  with  a  five-percent  fiiel 
penalty,  while  preserving  the  necessary 
level  of  safety.  However,  if  a  certificate 
holder  elects  not  to  use  such  accurate 
winds  in  the  computation  of 
decompression  fuel,  then  the  proposed 
rule  will  require  the  operator  to 
continue  applying  the  five  percent  fuel 
pad  to  account  for  wind  forecast  errors. 

Consideration  of  fuel  for  icing  at  the 
cabin  depressurization  cruise  altitude  is 
also  required.  Studies  done  by  the 
Atmospheric  Environment  Service  of 
Canada  with  the  assistance  of  airplane 
manufacturers  under  the  second 
Canadian  Atlantic  Storms  Program 
(CASP  II)  confirm  that  the  probability  of 
a  continuous  or  repetitive  significant 
icing  encounter  is  very  small  on  a  long 
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flight  segment.  The  airspeeds  associated 
with  cruise  at  cabin  depressurization 
altitude  are  not  conducive  to  ice  build- 
up. Moreover,  pilots  can  avoid  icing 
with  minor  changes  in  altitude  or  by 
changing  the  cruise  speed,  either  of 
which  can  have  a  large  effect  on  ice 
accretion.  Based  on  the  CASP  II  study, 
considering  the  probability  of 
encountering  depressurization  at  the 
critical  point  and  icing  on  the  same 
flight,  an  argument  was  made  that  fuel 
for  icing  in  addition  to  fuel  for 
depressurization  is  not  necessary- 
However,  as  a  conservative  measure, 
this  section  requires  fuel  to  compensate 
for  the  greater  of  the  effect  of  airframe 
icing  (including  the  fuel  used  by  engine 
and  wing  anti-ice  during  this  period) 
during  10  percent  of  the  time  for  which 
icing  is  forecast,  or  a  combination  of 
fuel  for  engine  anti-ice,  and  for  some 
models  of  airplanes  based  on  their 
chcu-acteristics  and  the  manufacturer's 
recommended  procedures  fuel  for  wing 
anti-ice  for  the  time  during  which  icing 
is  forecast. 

The  proposal  also  requires  that  the 
fuel  supply  be  increased  by  5  percent  to 
account  for  deterioration  in  cruise  fuel 
bum  performance  unless  the  certificate 
holder  has  a  program  established  to 
monitor  airplane  in-ser\'ice 
deterioration  of  cruise  fuel  burn 
performance  and  includes  in  fuel 
supply  calculations  fuel  sufficient  to 
compensate  for  any  such  deterioration. 

Finally,  if  the  APU  is  a  power  source 
required  by  this  appendix,  then  its  fuel 
consumption  must  be  accounted  for. 

H.  Maintenance  Program  Requirements 

(a)  Configuration,  Maintenance,  and 
Procedures  (CMP) 

This  type  design  document 
establishes  the  baseline  configuration 
standard  for  each  specific  airplane  and 
engine  combination  used  in  ETOPS.  The 
importance  of  the  CMP  is  discussed 
more  fully  above  in  the  discussion  of 
part  25  amendments  of  this  proposal. 

(b)  Continuous  airworthiness 
maintenance  program  (CAMP) 

A  CAMP  is  a  comprehensive  oversight 
program  to  ensure  the  continuing 
airworthiness  of  an  airplane.  A  CAMP 
includes  but  is  not  limited  to 
maintenance  tasks,  inspection  tasks, 
auditing  requirements,  and  data 
analysis.  CAMP  is  required  by  section 
1 35.41  l(a)(2>.  The  proposed  regulation 
would  expand  the  scope  of  CAMP  for 
ETOPS  operators  to  encompass  issues 
unique  to  ETOPS.  The  following  are 
considered  basic  additional  elements  of 
a  CAMP  for  an  ETOPS  operator. 


(1)  ETOPS  pre-departure  service  check 

The  pre-departure  service  check  is 
designed  to  ensure  that  ETOPS 
significant  systems  will  perform  their 
intended  function  throughout  the  flight. 
An  ETOPS  pre-departure  service  check 
would  have  to  verify  the  status  of 
ETOPS  significant  systems.  Some 
certificate  holders  conducting  ETOPS 
flights  have  elected  to  add  other  items 
to  their  check  as  a  result  of  operational 
experience  and  knowledge  gained 
through  reliability  data.  Regardless  of 
any  additional  items  an  operator  may 
add  to  a  check,  the  focal  point  of  this 
check  must  be  inspection,  servicing,  and 
maintenance  of  ETOPS  significant 
systems. 

(2)  Dual  Maintenance 

There  have  been  instances  of  a  single 
mechanic  repeating  a  maintenance  error 
on  multiple  systems.  An  example  of 
dual  maintenance  is  failing  to  install  o- 
rings  on  engine  oil  or  fuel  components 
on  muhiple  engines.  Establishing 
procedures  to  avoid  dual  maintenance 
can  minimize  the  probability  of  such 
errors.  The  use  of  two  or  more 
mechanics  reduces  the  risk  of  this  type 
of  error.  Routine  tasks  on  multiple 
similar  elements,  such  as  oil  and  fuel 
filter  changes,  should  never  be  assigned 
on  the  same  maintenance  visit. 

However,  the  FAA  is  aware  that  under 
some  limited  circumstances,  dual 
maintenance  may  be  unavoidable.  For 
instance,  a  pilot's  report  of  a 
discrepancy  on  an  ETOPS  significant 
system  may  require  maintenance  on  one 
engine  at  the  same  time  as  a  scheduled 
maintenance  event  for  the  other  engine. 
In  such  cases,  the  certificate  holder 
must  establish  and  follow  procedures  to 
mitigate  the  risk  of  a  common  cause 
human  error  jeopardizing  the  ETOPS 
flight. 

(3)  Verification  Program 

The  verification  program  ensures  the 
effectiveness  of  ETOPS  maintenance 
actions.  Verification  programs  are 
designed  to  identify  any  potential 
problems  and  may  consist  of  ground 
tests,  flight  tests,  use  of  built  in  test 
equipment  (BITE),  and  other  tests  as 
appropriate.  Verification  action  must  be 
accomplished  following  corrective 
action  to  an  ETOPS  significant  system, 
primary'  system  failure,  IFSD  or  in 
response  to  significant  adverse  trends. 
The  certificate  holder  must  establish 
procedures  to  clearly  indicate  who  is 
going  to  initiate  the  action,  what 
verification  action  is  necessary.  A 
verification  flight  may  be  performed  in 
combination  with  an  ETOPS  revenue 
flight,  provided  the  verification  phase  is 


documented  as  satisfactorily  completed 
upon  reaching  the  ETOPS  entry  point. 

(4)  Task  Identification 

ETOPS  maintenance  programs 
include  numerous  tasks.  Under  this 
proposal,  the  certificate  holder  would 
have  to  identify  specific  tasks  that  must 
be  accomplished  bv  ETOPS  qualified 
personnel.  These  ETOPS-specific  tasks 
are  performed  during  all  phases  of 
maintenance.  On  the  other  hand,  some 
tasks  in  an  ETOPS  maintenance 
program  are  identical  to  tasks  on  a  non- 
ETOPS  airplane.  The  FAA  realizes  that 
tasks,  such  as  checking  seat  beUs  prior 
to  a  flight,  do  not  involve  ETOPS 
significant  systems  and  mav  be 
performed  by  non-ETOPS  qualified 
personnel.  ETOPS  specific  tasks  would 
either  be  identified  on  the  certificate 
holder's  routine  work  forms  and  related 
instructions  or  parceled  together  and 
identified  as  an  'ETOPS  package." 

(5)  Centralized  Maintenance  Control 
Procedures  . 

The  certificate  holder  would  have  to 
develop  and  clearly  define  in  their 
program  ETOPS  related  procedures, 
duties,  and  responsibilities,  such  as 
involvement  of  centralized  maintenance 
control.  The  function  of  centralized 
maintenance  control  is  to  be  a  focal 
point  for  operational  aspects  of  ETOPS 
maintenance  and  to  ensure  that  ETOPS 
aircraft  are  airworthy.  Procedures  and 
centralized  control  processes  would  be 
established  which  would  preclude  an 
airplane  being  dispatched  for  ETOPS 
flights  after  a  propulsion  system  shut- 
down, significant  primary  airframe 
system  failure,  or  significant  adverse 
trends  in  system  performance  without  • 
appropriate  corrective  action  having 
been  taken.  Confirmation  of  corrective 
maintenance  would  require  appropriate 
verification  action  prior  to  dispatch  on 
an  ETOPS  flight.  Depending  on  the  size 
and  scope  of  the  ETOPS  operation,  the 
maintenance  control  entity  could  be  an 
entire  department  of  one  ETOPS- 
qualified  individual  for  a  small 
operation.  "Centralized  maintenance 
control"  is  also  referred  to  as  "technical 
services  center",  "maintenance 
operations  control  (MOC)",  and 
"maintenance  coordination  center" 
among  other  terms  within  industry. 

(6)  ETOPS  Program  Document 

The  certificate  holder  would  have  to 
develop  a  document  that  identifies  all 
ETOPS  requirements,  including 
supportive  programs,  procedures, 
duties,  and  responsibilities  for  use.  The 
ETOPS  program  document  would  be  for 
use  by  personnel  involved  in  ETOPS 
and  would  be  readily  accessible  to  those 


64776 


Federal  Rndster/Vol.  68,  No 


220 /Friday,  November  14,  2003 fPtOl^ised  Rules 


personnel.  This  document  need  not  be 
inclusive  but  should  at  least  reference 
the  maintenance  program  and  other 
requirements,  and  clearly  indicate 
where  they  are  located  in  the  certificate 
holder's  document  system.  The  ETOPS 
program  document  would  have  to  be 
submitted  to  the  CHDO  for  approval  at 
least  60  days  before  beginning  ETOPS 
flights  and  be  subject  to  revision 
control. 

(7)  ETOPS  Parts  Control 

Under  this  proposal,  the  certificate 
holder  would  have  to  develop  a  parts 
control  program  that  ensures  the  proper 
parts  and  configurations  are  maintained 
for  ETOPS  airplanes.  The  program 
should  include  procedures  to  verify  that 
the  parts  installed  on  ETOPS  airplanes 
during  parts  borrowing  or  pooling 
arrangements,  as  well  as  those  parts 
used  after  repair  or  overhaul,  maintains 
the  necessary  ETOPS  configuration.  In 
many  cases,  certificate  holders  utilize 
the  Illustrated  Parts  Catalog  (IPC)  as  the 
ETOPS  parts  controlling  document. 
However,  other  methods  may  be  used 
provided  that  the  configiiration  standard 
of  the  airplane  and  engine  is 
maintained. 

(8)  Enhanced  Cohtinuing  Analysis  and 
Surveillance  (CAS) 

The  certificate  holder  would  have  to 
enhance  their  existing  CAS  in  order  to 
achieve  ETOPS  reliability  goals.  This 
program  should  be  designed  to  identify 
and  prevent  ETOPS  related  problems. 
The  program  would  be  event-oriented 
and  incorporate  reporting  procediu^s 
for  critical  events  detrimental  to  ETOPS 
flights.  Reliability  data  would  have  to  be 
readily  available  for  use  by  the 
certificate  hofder  and  the  FAA  to  ensure 
that  an  acceptable  level  of  reliability  is 
achieved  and  maintained. 

In  addition  to  the  reporting 
requirements  in  section  135.415,  the 
following  items  would  have  to  be 
reported  within  72  hours  to  the  CHDO. 

(a)  In-flight  shutdowns. 

(b)  Diversions  or  turnback. 

(c)  Uncommanded  power  changes  or 
surges. 

(a)  Inability  to  control  the  engine  or 
obtain  desired  power. 

(e)  Problems  with  systems  critical  to 
ETOPS. 

(f)  Any  other  event  detrimental  to 
ETOPS. 

(2)  Certificate  holders  would  also  be 
required  to  furnish  the  following 
information: 

(a)  Airplane  identification  (type  and 
N-number) 

(b)  Engine  identification  (ihake  and 
serial  niimbra)      '•■ 

tfc!)^t>liiratne,'iHi'd^  ana*  tiahe^sifltt,  -■' 
lastifliopl^it;"^-''  ^'.-  """"'     ■■•i^J'. 


(d)  Foi  systems,  time  since  overhaul 
or  last  ii  spection  of  the  discrepant  unit. 

(e)  Ph)  ise  of  flight. 

(f)  Cor  rective  action 

This  p  roposed  regulation  would 
require  c  ertificate  holders  to  conduct  an 
investigi  tion  into  the  cause  of  the 
occurrer  ce  of  any  event  listed  above  in 
addition  to  any  event  described  in 
section  1  35.415.  The  certificate  holder 
would  h  ive  to  submit  findings  and 
descript  on  of  corrective  action  taken  to 
the  CHD  D.  The  FAA  expects  certificate 
holders  i  o  investigate  events  above  in 
conjuncttion  with  manufacturers.  The 
report  mbst  be  submitted  in  the  maimer 
prescrib  d  by  section  135.415(e). 

(c)  Propi  ilsion  System  Monitoring 

Propu  sion  system  monitoring  is  vital 
to  ensuri  i  safe  ETOPS  flights.  A 
propulsi  )n  system-monitoring  program 
is  intenc  ed  to  detect  adverse  trends,  to 
identify  lotential  problems,  and  to 
establish  criteria  for  when  corrective 
action  ra  ay  be  necessary. 

Propu  sion  system  problems' and  IFSD 
may  be  c  aused  by  type  design 
deficiencies,  ineffective  maintenance,  or 
operatioi  lal  procedures.  It  is  very 
imperial  X  to  identify  the  root  cause  of 
events  s«  i  that  corrective  action  may  be 
determii  ed. 

The  di  verse  causes  of  propulsion 
system  p  roblems  require  different 
solution  1.  For  example,  type  design 
problem  i  may  affect  an  entire  fleet  of 
aircraft,  f  an  individual  certificate 
holder  e;  Lperiences  a  problem  caused  by 
a  type  d<  sign  issue,  it  may  not  be 
approprfete  for  the  FAA  to  withdraw 
ETOPS  authority.  The  FAA  will 
normalljl  address  by  an  Airworthiness 
Directive  fundamental  design  problems 
that  require  an  effective  hardware  (or 
software!  final  fix.  Inspections  may  be 
satisfacti  »ry  as  an  interim  solution  but 
long-ten  \  design  solutions  are  required 
for  termi  aating  action.  However, 
mainten  ince  or  operational  problems 
may  be  \  wholly,  or  partially,  the 
responsi  jility  of  the  certificate  holder. 
In  these  :ases,  the  cause  would  be 
specific  o  that  certificate  holder  and 
may  reqi  lire  changes  to  their 
operatio  lal,  dispatcii  or  maintenance 
procedu  es. 

(d)  Engij  le  Condition  Monitoring 

The  c«  rtificate  hold^  would  have  to 
monitor  the  condition  of  engines  on 
ETOPS  i  irplanes.  The  monitoring 
program  would  describe  the  engine 
performi  nee  parameters  to  be  tracked, 
method  i  )f  data  collection,  and 
correcti\  e  action  processes.  It  woiild 
detect  dfterioration  ifa  engine  •      • 
pferformAncfe  by  tWckihg  paramet«rtf '  i  - 
such  as  1  otdr-speedyftnaiattSt  ga^' ''^"'^d 


temperatures,  and  fuel  flow  and  allbw 
for  corrective  action  before  safe 
operation  is  affected.  The  program 
should  reflect  the  manufacturer's 
instructions  and  industry  practices. 
Engine  limit  margins  must  be 
maintained  so  that  prolonged  engine 
inoperative  diversions  may  be 
conducted  without  exceeding  approved 
engine  limits  at  all  approved  power 
levels  and  expected  environmental 
conditions.  Engine  margins  are 
maintained  through  this  program  to 
accoimt  for  the  effects  of  additional 
engine  loading  demands  such  as 
electrical  and  pneiunatic  systems  that, 
may  be  required  during  a  diversion.  If 
oil  analysis  such  as  Spectrographic  Oil 
Analysis  Program  (SOAP)  is  meaningful, 
it  should  be  included. 

(e)  Oil  Consumption  Monitoring 

The  certificate  holder  would  have  to 
establish  an  engine  oil  consumption- 
monitoring  program  to  ensure  that  there 
is  enough  oil  to  complete' any  ETOPS 
flight.  The  certificate  holder's 
consumption  limit  would  not  be 
allowed  to  exceed  the  manufacturer's 
recommendations,  and  would  have  to  be 
sensitive  to  oil  consumption  trends.  The 
program  would  have  to  track  the 
amount  of  oil  added  at  the  departing 
ETOPS  station  with  reference  to  the 
running  average  consumption.  The 
monitoring  must  be  continuous  up  to 
and  including  the  oil  added  at  the 
ETOPS  departiue  station.  For  example, 
after  servicing,  the  oil  consimiption  may 
be  calculated  by  maintenance  personnel 
as  part  of  the  pre-depart\ire  check  or 
may  be  automatically  calculated  by  a 
computer  program.  "The  amount  of  oil 
added  could  also  be  reported  to 
centralized  maintenance  control  for 
calculation  prior  to  the  ETOPS  flight.  If 
an  Auxiliary  Power  Unit  (APU)  is 
required  for  ETOPS.  then  its  oil 
consumption  must  be  included  in  the 
program. 

(f)  APU  In-Flight  Start  Program 

If  APU  in-flight  start  capability  is 
required  for  ETOPS,  the  certificate 
holder  would  be  required  to  establish  an 
in  flight  start  and  run  monitoring 
program.  The  primary  function  of  an 
APU  is  to  provide  backup  electrical 
power  in  the  event  of  a  main  system 
failure  such  as  engine  in-flight  shut 
down  or  generator  loss.  This  program 
would  have  to  ensure  that  the  APU  in- 
flight start  capability  will  continue  at  a 
level  of  performance  and  reliability 
established  by  the  manufactiu-er  or  the 
FAA.  The  program  would  have  to  be 
acceptable  to  the  Administrator  and  - 
include  periodtdsaAplingbf 'feadV'  °  •'!' 
ETOPS  airplaneiis  APUM-flight  Startittfe 
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capabilities.  Certificate  holders  with 
existing  approved  programs  may 
continue  under  that  authority  under  this 
proposal.  Sampling  intervals  may  be 
adjusted  according  to  system 
performance  and  fleet  maturity.  The 
Advisory  Circular  accompanying  this 
proposal  contains  guidance  for  APU 
reliability  and  performance  assessment. 

(g)  Maintenance  Training 

The  certificate  holder  would  have  to 
develop  additional  ETOPS  specific 
training  that  focuses  on  the  special 
nature  of  ETOPS  and  is  required  for  all 
personnel  involved  in  ETOPS.  This 
training  would  be  in  addition  to  the 
certificate  holder's  accepted 
maintenance  training  program  to  qualify 
individuals  for  specific  airplanes  and 
engines.  This  program  may  be 
incorporated  into  the  accepted 
maintenance  training  curricula.  The 
certificate  holder  would  have  to  review 
the  entire  maintenance-training  program 
with  the  CHDO  to  ensure  that  it 
adequately  supports  ETOPS  training 
requirements.  The  goal  of  this  program 
is  to  ensiu-e  that  all  personnel  involved 
in  ETOPS  are  provided  the  necessary 
training  so  that  the  ETOPS  maintenance 
requirements  are  properly 
accomplished. 

The  program  must  establish  a  system 
to  qualify  ETOPS  maintenance 
persoimel.  ETOPS  qualified 
maintenance  personnel  are  those  who 
have  successfully  completed  the 
certificate  holder's  ETOPS  training 
program  and  who  have  satisfactorily 
performed  extended  reinge  tasks  under 
the  direct  supervision  of  an  FAA 
certificated  maintenance  person  who 
has  had  previous  experience  with 
maintaining  the  particular  make  and 
model  aircraft  being  utilized  under  the 
certificate  holder's  maintensmce 
program.  For  new  aircraft  introduction, 
the  previous  experience  for  training  can 
be  obtained  from  the  manufacturers 
training  program. 

(h)  Procedural  Changes 

Following  approval  of  the 
maintenance  and  training  procedures 
established  to  qualify  for  ETOPS; 
substantial  changes  to  those  procediires 
must  be  submitted  to  the  CHDO  and 
approved  before  they  may  be  adopted. 
The  determination  of  what  constitutes 
substantial  changes  should  be 
negotiated  between  the  certificate 
holder  and  the  CHDO.  This  is  to  allow 
some  flexibility  depending  on  the 
certificate  holder's  ETOPS  experience 
and  performance  history.  The  CHDO 
may  require  submission  of  all  changes 
for  a  new  ETCH*S  operator  or  for  an 
opemUx  «q>eriencing  difficulties. 


However,  as  experience  is  gained  the 
CHDO  may  reevaluate  what  substantial 
changes  it  needs  to  approve. 

(i)  Reporting 

The  FAA  proposes  to  require 
certificate  holders  to  report  the 
operating  hoiu-s  and  cycles  for  each 
airplane  and  engine  authorized  for  use 
in  ETOPS  on  a  quarterly  basis  to  the 
CHDO  and  the  respective 
manufacturers.  These  reports  would 
allow  the  FAA  and  manufacturers  to 
ensure  safe  operations  and  to  anticipate 
potential  problems. 

Continuing  Surveillance 

As  with  all  other  operations,  the 
CHDO  may  also  monitor  all  aspects  of 
the  ETOPS  operations  it  has  authorized, 
to  ensure  that  the  levels  of  reliability 
achieved  in  ETOPS  operations  remain  at 
acceptable  levels,  and  that  the  operation 
continues  to  be  conducted  safely.  In  the 
event  that  an  acceptable  level  of 
reliability  is  not  maintained,  if 
significant  adverse  trends  exists,  or  if 
critical  deficiencies  are  detected  in  the 
type  design  or  in  the  conduct  of  ETOPS 
operations,  the  CHDO  may  initiate  a 
special  evaluation,  impose  operational 
restrictions,  and  ensure  the  operator 
adopts  corrective  actions  in  order  to 
resolve  the  problems  in  a  timely 
manner.  The  CHDO  should  alert  the 
appropriate  FAA  Aircraft  Certification 
Office  and  Aircraft  Evaluation  Group 
when  problems  associated  with  airplane 
design  or  operations  are  identified. 

International  Compatibility 

hi  keeping  with  U.S.  obligations 
imder  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  hitemational  Civjl 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximiun  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
(SARPS)  that  correspond  to  these 
proposed  regulations.  ICAO  SARPS  are 
currentiy  being  developed  for  ETOPS 
and  we  expect  that  this  proposed  rule 
and  rules  currentiy  being  developed  in 
Europe  would  affect  the  ICAO  SARPS. 
We  expect  that  there  will  be  some 
diffierences  between  the  rule  developed 
in  the  United  States  and  the  rules 
developed  in  Europe. 

Economic  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
must  propose  or  adopt  a  regulation  only 
upon  a  reasoned  determination  that  the 
benefits  of  the  intended  r^ulatiim 


justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  sections  2531-2533)  prohibits 
agencies  from  setting  standards  that 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  Fourth^the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  miUion  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses.  FAA 
has  determined  this  proposed  rule:  (1) 
Would  have  benefits  that  justify  its 
costs,  would  be  a  "significant  regulatory 
action"  as  defined  in  section. 3(f)  of 
Executive  Order  12866,  and  would  be 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
would  not  have  a  significaiit  economic 
impact  on  a  substantial  number  of  small 
entities;  (3)  would  not  constitute  a 
barrier  to  international  trade;  and  (4) 
would  not  impose  an  unfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
The  FAA  has  placed  these  analyses  in 
the  docket  and  summarized  them  as 
follows. 

Cost  Savings 

The  ability  to  fly  the  most  direct  route 
between  two  points  results  in  time  and 
fuel  savings  and  thus  reduces  operating 
costs.  The  mileage  savings  for  a  two- 
engine  ETOPS  flight  can  be  very 
significant.  For  example,  a  two-engine 
operator  approved  for  180  minutes 
flying  the  Great  Circle  Route,  the 
shortest  distance  between  two  points  on 
the  earth,  between  Milan,  Italy  and 
Barbados  would  save  over  1,300 
nautical  miles  compared  to  a  muting 
staying  within  60  minutes  of  an 
adequate  airport. 

Part  121  operators  of  two-engine 
airplanes  will  elect  to  incur  the  costs 
associated  with  the  higher  ETOPS 
requirements  based  on  their  judgment  of 
whether  cost  savings  would  exceed  the 
cost  of  compliance.  A  new  2-engine 
ETOPS  op^ator  operating  a  single  daily 
roundtrip  is  estimated  to  save  38 
minutes  per  round  trip.  This  timesaviog 
is  based  on  the  reported  timesaving  of 
a  current  twin-engine  Part  121  ET(K*S 
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operator  operating  a  route  beyond  ISO- 
minutes.  The  operator  reported  that 
operating  beyond  180-minutes  saved  27 
minutes  on  a  westbound  trans-Pacific 
flight  and  11  minutes  on  the  return  leg. 
The  annual  hours  saved  would  total 
approximately  231  hours  based  on  a 
single  daily  roundtrip.  The  total  annual 
savings  based  on  hoiuly  operating  costs 
of  $4,500  would  be  $1,040,000;  the  ten- 
year  savings  would  be  $10.4  million  or 
$7.3  million,  discounted.  The  costs  of 
the  proposed  rule  to  this  operator  are 
estimated  in  the  Cost  section  at 
$106,500  or  $75,900,  discounted.  This 
operator  would  have  net  cost  savings  of 
$10.3  million  or  $7.2  million, 
discoimted  over  a  10-year  period. 

Part  121  operators  of  three-  or  four- 
engine  airplanes  would  be  required  to 
make  a  similar  judgment  if  they  elect  to 
fly  beyond  180-minutes  ETOPS. 
However,  the  net  cost  savings  would 
take  longer  to  achieve  than  if  the  rule 
had  not  been  proposed  since  there  are 
proposed  costs  that  are  not  currently 
required  for  three-  or  four-engine 


airplane^  to  fly  beyond  180-minutes.  A 
part  121  bperator  of  a  three-  or  four- 
engine  fleet  serving  a  single  route 
beyond  i80-minutes  assuming  the  same 
time  savikigs  of  38  minutes  per  round 
trip  and  k  single  daily  roundtrip  would 
have  total  annual  savings  of  $1,965,000 
based  onlan  hourly  operating  costs  of 
$8,500.  The  ten-year  savings  would  be 
$19.7  million  or  $13.8  million, 
discoiuit  »d.  The  costs  of  the  proposed 
rule  to  th  is  operator  are  estimated  in  the 
Cost  sect  on  at  $3.7  million  or  $2.8 
million,  i  liscounted.  This  operator 
would  hs  ve  net  cost  savings  of  $16 
million  cr  $11  million,  discounted  over 
a  10-y ear  period. 

Part  1 35  operators  currently  are  not 
permitted  to  operate  beyond  180- 
minutes  from  an  airport  meeting 
minimum  requirements  but  the 
proposeq  rule  would  allow  these 
operators  to  do  so.  Those  that  elect  to 
incur  the  costs  associated  with  the 
proposec  rule  would  experience  cost 
savings  a  ttributable  to  the  proposed 
rule.  The  timesaving  varies  by  route, 


airplane  speed,  and  prevailing  winds.  A 
part  135  operator  with  less  fuel  capacity 
would  be  able  to  avoid  a  fuel  stop  in 
each  direction,  which  would  result  in 
significant  timesaving.  The  FAA 
estimates  that  a  part  135  operator  would 
save  2  hours  of  flying  time  per  roimd 
trip  by  operating  beyond  180-minutes.  A 
part  135  operator  with  a  fleet  of  four 
airplanes,  with  each  airplane  operating 
12  roimdtrips  beyond  180-minutes 
ETOPS  per  year  would  save  96  hours 
annually  or  960  hours  over  a  10-year 
period.  The  cost  savings  associated  with 
the  timesaving  would  total  $9.6  million 
or  $6.7  million,  discoimted.  The  costs  of 
the  proposed  rule  to  this  operator  are 
estimated  in  the  Cost  section  at  $1.1 
million  or  $777,000,  discounted.  This 
operator  would  experience  net  cost 
savings  of  $8.5  miUion  or  $6.0  million, 
discoimted  over  a  10-year  period  based 
on  an  airplane  operating  cost  of  $10,000 
per  hour. 

The  net  cost  savings  to  individual 
operators  are  summarized  in  Table  1. 


Table  1  .—Net  Ten-Year  Coj  t  Savings  to  Individual  New  ETOPS  Operators 


Total  Cost  savings 

Total  Cost  

Net  Cost  Savings 

Present  Cost  savings 

Present  Cost 

Net  Present  Cost  Savings 


An  applicant  seeking  certification  of  a 
new  type  engine  (as  opposed  tp  an 
applicant  seeking  a  type  certificate 
through  an  amendment  of  an  existing 
type  certificate  or  through  supplemental 
type  certificate  procedures)  for  ETOPS 
eligibility  would  realize  cost  savings 
under  proposed  33.200(f).  Proposed 
33.200(f)  would  allow  the  appHcant  to 
interrupt  the  3000  cycle  engine  test 
required  by  33.200(c)  to  show 
compliance  with  the  existing  initial 
maintenance  inspection  (IMl)  test  and 
iaspection  required  by  sections  33.90(a- 
b).  The  applicant  would  then  resume 
the  ETOPS  test  to  complete  the 
requirements  of  section  33.200.  Thus 
the  applicant  for  a  new  type  design 
engine  would  only  have  to  provide  one 
engine  to  complete  the  existing TMI  test 
and  inspection  and  the  3,000-cycle  test 
of  the  proposed  section  33.200(f)  rather 


New  2-engine 
operator 


$10,395,000 

106,500 

10,288,500 

7,300,400 

75,900 

7,224.500 


3  or  4-engine 
operator 


$19,650,000 

3,676,100 

15,973,900 

13,800,200 

2,789,200 

11,011,000 


Part  135 
operator 


$9,600,000 
1,030,400 
8,569,600 
6,742,100 
741,100 
6,001,000 


than  2  ei  gines.  The  3,000-cycle  test  is 
estimate*  in  the  Cost  section  to  cost 
$6.5  milaon  or  $6.1  million,  discounted. 
The  FAA  requests  comments  and  data 
addressii  ig  this  issue. 

Manuf  ictiu'ers  of  business  airplanes 
do  not  hi  ve  direct  offsetting  cost 
savings. '  "hese  manufacturers  would 
only  voli  intarily  incur  these  costs  after 
making  a  business  decision  that  they 
could  reqoup  their  costs  by  the  sale  of 
airplanes  capable  of  operating  beyond 
180-miniites  ETOPS.  The  substantial  net 
cost  savi  igs  that  could  be  achieved  by 
a  part  13  5  operator  operating  beyond 
180-minttes  ETOPS  would  aid  the 
market  d  emand  for  such  airplanes  by 
business  airplane  operators. 

The  to  al  cost  savings  to  operators  are 
estimate  at  $1.09  billion  over  a  ten- 
year  peri  3d  or  $762.3  miUion, 
discounted  as  shown  in  Table  2.  These 


Table  2.— Ten 


Cost-savings  to  — 


3  Existing  2-engine  Operators 
7  New  2-engin§  Operators  ....? 


savings  are  based  on  the  following 
assumptions: 

•  There  are  currently  3  2-engine 
operators  flying  beyond  180  minutes  on 
an  exception  basis.  It  is  assumed  they 
will  routinely  fly  231  hours  each 
beyond  180  minutes. 

•  There  are  currently  7  "low  cost" 
passenger  carriers  (AirTran,  America 
West,  ATA,  Frontier,  JetBlue, 
Southwest,  and  Spirit  as  defined  by  the 
Aviation  Daily).  It  is  assumed  each 
would  operate  4  ETOPS  airplanes  on  a 
single  route. 

•  There  are  cunendy  13  U.S. 
operators  of  3-  or  4-engine  aircraft  and 
it  is  assumed  each  would  operate  1 
route  beyond  180  minutes. 

•  There  are  81  Part  135  operators  that 
both  meet  the  proposed  aircraft  and 
maintenance  requirements  and  each 
would  save  96  hours  annually. 


Year  Cost  Savings  to  Operators 


Cost  savings 


$31,185,000 
72,054,500 


Present  value 


$21,901,225 
50,596,140 
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Table  2.— Ten-Year  Cost  Savings  to  Operators— Continued 


Ck)6t-savings  to— 

13  3-  or  4-engine  Operators ^ 

81  Part  135  Operators 

Total  Cost  Savings 


Cost  savings 


207,660,700 
777,600,000 


1,089,210,700 


Present  value 


143,142,935 
546.108,480 


762,256.500 


The  net  cost-savings  to  the  industry 
are  reduced  by  the  costs  incurred  by  the 
operators  and  manufacturers.  These 


costs  are  addressed  in  the  Cost  section. 
These  costs  are  estimated  to  be  less  than 
the  estimated  savings  and  the  net  cost- 


savings  to  the  industry  are  estimated  at 
$823.9  million  or  $530.2  million, 
discounted  as  shown  in  Table  3. 


Table  3.— Ten- Year  Net  Cost-Savings  or  Costs  to  Industry 


Category 


Existing  2-englne  Operators 

7  New  2-er>gine  Operators  

13  3-  or  4-engine  Operators 

81  Part  135  Operators 

Reporting  and  Certification  Costs  for: 

3  nxxJels  of  3-  or  4-  engine  airplanes 

5  Business  Aircraft  Manufacturers  Part  25  costs 
5  Business  Aircraft  Manufacturers  Part  33  Costs 

Current  Part  135  Operators: 

Aircraft  Replacement  Costs 

Total  Net  Cost  Savings  


Cost  savings  or 
cost 


$20,449,500 

72.019,500 

159.866,200 

694.137,600 

(11.875.500) 
(36.065.000) 
(50.625.000) 

(24,000,000) 


823.907,300 


Present  value 


14,341,826 

50.571.560 

106.879.435 

486.079.380 

(9.797.100) 
(33.720.900) 
(47,337.500) 

(22,440,000) 


530,234.875 


In  addition  to  cost  savings  to 
operators  there  are  other  benefits  of  the 
proposed  rule. 

Benefits 

Accidents  due  to  diversions  are  non- 
existent for  twin-engine  aircraft 
operating  imder  parts  121  or  135  and  for 
more  than  two  engine  aircraft  operating 
under  part  121.  The  FAA  believes  the 
proposed  weather  provisions  of  the  rule 
would  reduce  the  probability  of  an 
accident  occiuring  and  the  provision 
requiring  rescue  f&e  fighting  services  at 
ETOPS  alternate  airports  would 
minimize  the  impact  if  an  accident  were 
to  occur.  In  addition,  the  FAA  believes 
the  proposed  requirements  to  require 
certificate  holders  to  develop  and 
implement  passenger  recovery  plans  for 
ETOPS  alternate  airports  woiild  better 
protect  passengers  and  crew  if  a 
diversion  is  made  for  any  reason. 

Benefits  cannot  be  assigned  to  specific 
provisions  of  the  proposed  rule;  rather, 
it  is  assumed. that  the  proposed 
revisions  would  work  together  to 
prevent  diversions  and  to  reduce  the 
impact  of  any  diversions  that  do  occur. 
Aviation  routes  not  supported  within 
180-minute  diversion  authority  tend  to 
be  routes  over  remote  areas  of  the  world 
that  are  uniquely  challenging.  The 
additional  operational  challenges  of 
these  routes  are  equally  demanding  of 
all  airplanes,  regardless  of  the  niunber 
of  engines,  and  require  all  operators  to 


equip  their  aircraft  and  train  their 
personnel  to  prevent  diversions  and  to 
minimiize  the  impact  of  diversions  that 
do  occm-.  All  operators  must  support 
any  diversion  that  occurs  and  the 
subsequent  recovery  by  providing  the 
added  planning,  training  and  expertise 
demanded  by  the  event.  The  FAA 
believes  the  requirements  of  the 
proposed  rule  provide  the  support  and 
procedures  necessary  to  minimize  the 
stress  on  the  airplane,  crew,  and 
passengers  inherent  in  a  diversion 
experience. 

The  FAA  believes  that  the  proposed 
ETOPS  requirements  would  increase  the 
system  reliability  of  an  operator  that 
decides  to  conduct  ETOPS  operations 
and  thus  costly  diversions  could  be 
reduced.  One  study  that  only  addressed 
the  cost  of  an  "irregular"  operation, 
imrelated  to  an  ETOPS-type  diversion, 
estimated  the  cost  of  a  single  diversion 
of  a  wide-body  international  flight  with 
passengers  having  an  overnight  stay  at 
another  airport  at  between  $89,400  and 
$181,800 1.  The  estimate  is  based  on  200 
passengers  and  400  passengers  and 
includes  allowance  for  hotel,  meals  and 
telephone,  aircraft  operating  costs,  lost 
opportunity  cost,  and  revenue  lost  from 
the  diverted  flight  to  passengers 


1  "Improving  Airline  Profitability  Through  Better 
Estimated  Times  of  Arrival  and  Terminal  Area 
Flight  Information:  a  Benefit  Analysis  of  PASSUR" 
Darryl  Jenkins  and  Bill  Cotton.  Available  at  http:/ 
/www.passur.com/report. 


switching  to  another  carrier.  Omitting 
the  opportunity  cost  would  reduce  these 
estimates  by  $10,000  resulting  in  a 
minimum  cost  of  approximately 
$79,000.  The  cost  of  a  diversion  to  a 
remote  site  would  incur  significant  costs 
since  recovery  times  as  long  as  48  hours 
are  anticipated  and  per  passenger  costs 
may  exceed  the  estimate  included  in  the 
study.  A  worst-case  scenario  presented 
by  Airbus  in  a  CD  labeled  LROPS 
involves  an  engine  loss  and  diversion  to 
an  airport  in  Siberia.  Airbus  estimated 
the  recovery  costs  could  be  as  high  as 
$1  million  including  passenger 
accommodations,  chartering  an  airplane 
to  ferry  the  passengers  to  their 
destination,  chartering  an  airplane  to 
ferry  a  replacement  engine,  ferrying  the 
repaired  airplane  to  its  station,  and  loss 
of  airplane  use.  The  FAA  requests 
comments  on  the  number  of  diversions 
that  might  be  avoided  on  flights  beyond 
180-minutes  as  a  result  of  the  proposed 
rule  and  seeks  diversion  cost  data. 

Costs 

Compliance  with  the  proposed  rule  is 
volimtary  for  all  operators,  airfi^me- 
engine  manufactiu^rs.  Since  the 
decision  is  voluntary,  the  FAA  has 
estimated  the  cost  to  current  ETOPS 
operators  for  the  cost  of  provisions  not 
incurred  by  cmrent  practices  and  has 
estimated  the  cost  savings  and  costs  to 
individual  operators,  and  airframe  and 
engine  manufacttu^rs.  The  FAA  has  also 
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estimated  the  total  cost  to  industry 
based  on  a  set  of  assumptions  as  to  the 
number  of  operators  and  airplane 
manufacturers  that  would  voluntarily 
participate. 

The  FAA  estimates  that  the  cost  of  the 
rule  to  a  new  entrant  part  121  operator 
of  a  twin-engine  airplane  would  be 
approximately  $106,500  over  10  years 
more  than  the  operator  would  incur 
under  the  existing  deviation  policy  and 
procedures.  This  reflects  the  cost  of 
preparing  and  maintaining  passenger 
recovery  plaos  and  maintenance 
investigation  and  resolution  costs  for  a 
four-airplane  ETOPS  operation. 

A  part  121  operator  of  a  three-  or  four- 
engine  fleet  serving  a  single  route 
beyond  180-minutes  would  incur  costs 
of  approximately  $3.7  million  over  10 
years.  It  is  assumed  that  the  route  would 
require  a  four-aifplane  fleet  with  60 
crewmembers,  supported  by  2 
dispatchers  and  20  mechanics. 

A  part  135  operator  seeking 
authorization  to  conduct  ETOPS 
operations  beyond  180-minutes  would 
incur  costs  of  approximately  $1.0 
million  over  10  years.  This  estimate  is 
based  on  a  fleet  of  4  airplanes  flown  by 
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a  crew  i  if  16  pilots  and  maintained  by 
2  certined  mechanics,  and  each  aircraft 
conduG  s  a  monthly  ETOPS  operation. 
The  fle(  t  excludes  aircraft  with  a  Class 
C  cargo  compartment.  Aircraft  with 
Class  C  cargo  compartments  would  add 
$1.5  mi  lion  to  the  cost.  All  aircraft  are 
capable  of  operating  between  the  West 
Coast-Hawaii.  Currently  6  operators  that 
are  autnorized  to  fly  between  the  West 
Coast  a$d  Hawaii  only  operate  airplanes 
that  wojild  not  be  acceptable  to  the  FAA 
under  t^e  proposed  rule.  These 
operators  would  have  to  upgrade  to  an 
acceptable  aircraft  at  an  estimated  cOst 
of  $4  million  per  aircraft  to  continue 
these  flights. 

A  business  aircraft  manufacturer 
would  incur  reporting  and  investigation 
costs  that  would  be  required  by  the 
proposed  provisions  of  part  21 
estimatad  at  $3.2  million  over  lO^ears. 
This  ex]  lenditure  would  by  incurred  to 
fund  2  f  ill-time  staff  for  reporting 

and  a  full-time  staff  member  to 
investigations  of  incidents.  The 
manufa<  turer  would  also  incur  airplane 
ETOPS  I  :ertification  costs  of  $7.2 

This  would  consist  of  design 


million 


costs  of  S6  million,  and  assessment  and 


Table  4.— Estimated  Ten  Year  Quantified  Costs  of  Proposed  Rule  to  Individual  Entities 


Cost  area 


Cost  to  a  New  Part  121  Twin-Engine  ETOPS  Operator .... 

Cost  to  a  3-  or  4-Engine  Operator  

Cost  to  a  Part  135  C)perator .r. 

Costs  to  a  Business  Aircraft  Manufacturer  for  Reporting 

and  ETOPS-Eligible  Engine 

Reporting  and  Certification  Co^s  to  Manufacturer  of  3-  or 


I  ind  Investigation,  and  Certification  of  Airframe 


'  ^-engine  airplane 


In  addition,  the  total  cost  of  the 
provisions  of  the  proposed  rule  for 
existing  two-engine  ETOPS  operators 
over  a  ten-year  period  beyond  those 
incurred  to  comply  with  the  existing 
policy  and  guidance  is  estimated  at 
$10.7  million  or  $7.6  million, 
discounted." 

The  total  costs  to  the  industry  are 
estimated  at  $265.3  million  over  a  ten- 
year  period  or  $2 1 7 . 7  million, 
discounted  as  shown  in  Table  5.  These 
costs  are  based  on  the  following 
assiunptions: 

•  Costs  to  existing  2-engine  operators 
as  shown  in  the  Regulatory  Evaluation. 


Cos  s 


for  a  single  operator,  as 
shown  i  1  the  Regulatory  Evaluation,  are 
multipli  id  by  the  nmnber  in  the  first 

or  each  row  to  obtain  the  Total 
Present  Value  columns. 


column 
Cost  anc 


AviatioT, 
would 
single  rolute 


Costs  incurr©  I  by — 


Existing  2-engine  Operators 

7  New  2-engine  Operators  , 

13  3-  or  4-engine  Operators 

81  Part  135  Operators 

Reporting  and  Certification  Costs  for 


validation  costs  of  $1.2  million.  Engine 
certification  costs  that  would  be 
required  to  make  an  engine  ETOPS 
eligible  would  cost  $10.1  million.  This 
would  consist  of  design  costs  $3.2 
million,  testing  costs  of  $6.5  million  and 
establishing  engine-monitoring 
procedures  at  a  cost  of  $400,000.  The 
total  cost  to  a  business  aircraft 
manufacturer  for  reporting  and 
investigation,  and  airfi-ame  and  engine 
certification  would  be  $20.6  miUion. 

The  manufactiirer  of  an  existing  three- 
or  four-engine  airplane  would  inciu- 
additional  reporting  costs  under  part  21 
of  $1.9  million  to  include  operators  that 
choose  to  fly  beyond  180-minutes, 
supplemental  certification  costs  of  $1.9 
million  to  allow  operators  of  existing 
three-  or  foiu'-engine  airplanes  to 
increase  the  capacity  of  the  cargo  fire 
-suppression  system  required  for  beyond 
180-minute  ETOPS  and  other  required 
costs  of  $200,000  for  a  total  cost  of  $4 
million. 

The  quantified  costs  to  all  the 
individual  entities  affected  by  the 
proposed  rule  are  summarized  in  Table 
4.  The  FAA  requests  comments  and  data 
addressing  these  estimates. 


Total  cost 


$106,500 
3.676,500 
1,030.400 

20.560,000 
3,958,500 


Present  value 


$75,900 

2,789,500 

741.100 

18,474,500 
3,265.700 


•  The  -e  are  currently  7  "low  cost" 
passeng(  r  carriers  (AirTran,  America 
West,  A'  'A.  Frontier.  JetBlue. 
Southwest,  and  Spirit  as  defined  by  the 
Daily).  It  is  assumed  each 
o  jerate  4  ETOPS  airplanes  on  a 


•  The  e  are  currently  13  U.S. 
operator !  of  3-  or  4-engine  aircraft  and 
it  is  assu  med  each  would  operate  1 
route  beyond  180  minutes. 


•  There  are  81  Part  135  operators  that 
both  meet  the  proposed  aircraft  and 
medntenance  requirements. 

•  There  are  3  "makes"  of  3-  or  4- 
engine  airplanes  {B-747.  DC-10.  MD- 
11). 

•  There  are  5  "major"  business 
airplane  manu&cturers  serving  this 
market  segment.  (Boeing,  Cessna, 
Gulfstream,  Raytheon,  and  Sabreliner) 

There  are  6  current  Part  135  operators 
using  airplanes  that  could  not  be 
upgraded  to  meet  the  specifications  of 
the  proposed  rule.  It  would  cost  each 
operator  approximately  $4  million  to 
replace  a  single  airplane  to  meet  the 
specifications. 


Table  5.— Esti  ^ated  Ten-Year  Costs  to  Industry 


Total  cost 


$10,735,500 

745,500 

47,794.500 

83,462,400 


Present  value 


$7,559,400 

531,300 

36,263,500 

60,029,100 
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Table  5.— Estimated  Ten- Year  Costs  to  Industry— Continued 


Costs  incurred  by— 


3  makes  of  3-  or  4-engine  airplanes 

5  Business  Aircraft  Manufacturers  Pail  25  Costs 
5  Business  Aircraft  Manufacturers  Part  33  Costs 
Current  Part  135  Operators: 

Aircraft  Replacement  Costs 


Total  Costs 


Total  cost 


11.875.500 
36.065.000 
50.625.000 

24.000.000 


265.303.400 


Ppssenl  value 


9,797.100 
33,720,900 
47,337,500 

22,440.000 


217.678,800 


Initial  Regulatory  Flexibility 
Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regiilatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
'  and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605 Cb)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 

Sroviding  the  factual  basis  for  this 
etermination,  and  the  reasoning  should 
be  clear. 

This  proposed  rule  would  affect 
airframe  and  engine  manufacturers  and 
part  121  and  part  135  operators  engaged 
in  ETOPS  operations.  All  United  States 
manufacturers  of  transport  category 
airplanes  exceed  the  Small  Business 
Administration  small  entity  criteria  of 
1,500  employees  for  aircraft 
manufacturers.  Those  U.S. 
manufactiirers  include:  Boeing,  Cessna, 
Gulfstream,  Lockheed  Martin, 
McDonnell  Douglas,  Raytheon,  and 
Sabreliner.  All  United  States 
manufacturers  of  ETOPS-capable 
engines  exceed  the  Small  Business 
Administration  small  entity  criteria  of 
1,000  employees  for  aircraft  engine 


manufactiuers.  Those  U.S. 
manufacturers  include:  General  Electric, 
Pratt  &  Whitney,  and  Rolls  Royce.  All 
United  States  operators  of  transport 
category  airplanes  that  are  currently 
authorized  to  conduct  180-minute 
ETOPS  operations  exceed  the  Small 
Business  Administration  small  entity 
criteria  of  1,500  employees  for 
scheduled  and  non-scheduled  air 
transportation  firms.  Those  U.S. 
operators  include:  American,  American 
Trans  Air,  Continental,  Delta,  United, 
U.S.  Airways,  and  UPS.  There  are  a 
number  of  small  non-scheduled  part  121 
operators  that  operate  3-  or  4-engine 
aircraft  that  have  the  capability  to 
operate  ETOPS  flights  beyond  180 
minutes.  Those  operators  include:  Atlas, 
Evergreen,  Gemini,  Kalitta,  Southern 
Air,  Polar,  and  World.  There  are  a 
number  of  small  non-scheduled  part  135 
operators  that  operate  2-engine  aircraft 
that  have  the  capability  to  operate 
ETOPS  flights  beyond  180  minutes. 
These  non-scheduled  part  121  and  part 
135  operators  are  not  required  to 
conduct  beyond  180-minute  ETOPS 
operations.  Those  who  voluntarily 
decide  to  equip  their  aircraft  and 
conduct  the  required  training  and 
planning  under  this  proposed  rule  will 
have  made  their  own  business  decisions 
that  the  costs  associated  with  this 
NPRM  are  less  than  the  cost  savings  of 
operating  beyond  180-minute  ETOPS 
flights.  The  FAA  therefore  certifies  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  operators. 
The  FAA  seeks  pubUc  comments 
regarding  this  finding  and  requests  that 
all  comments  be  accompanied  with 
detailed  supporting  data. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
imnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 


and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and 
determined  that  it  would  impose 
requirements  on  airframe  and  engine 
manufacturers  that  both  domestic  and 
foreign  firms  would  have  to  comply 
with.  U.S.  operators  of  3-  and  4-engine 
aircraft  that  seek  authority  to  operate 
beyond  180-minutes  ETOPS  flight 
would  have  to  comply  with  the  same 
proposed  equipment  and  training 
provisions  regardless  of  the  country  of 
origin  of  the  aircraft  or  engine 
manufacturer.  Also  the  FAA  does  not 
believe  that  U.S.  operators  of  3-  and  4- 
engine  airplanes  would  be  placed  at  a 
competitive  disadvantage  to  foreign 
operators  of  3-  and  4-engine  airplanes  as 
a  result  of  this  proposed  rule.  TTie  FAA 
seeks  public  comments  regarding  this 
finding  and  requests  that  all  comments 
be  accompanied  with  detailed 
supporting  data. 

The  FAA  concludes  that  these 
proposed  requirements  would  have  a 
neutral  impact  on  foreign  trade  and, 
therefore,  create  no  obstacles  to  the 
foreign  commerce  of  the  United  States. 

Unfunded  Mandates  Reform  Act 
Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  imfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  n  of  the  Act  requires  each  Fed«^ 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  an  expenditure 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  The  requirements  of 
Title  n  do  not  apply. 
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Paptrmuk  Redactioii  Act 

This  proposal  contains  new 
infonnation  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
FAA  will  submit  the  information 
requirements  associated  with  this 
proposal  to  the  Office  of  Management 
and  Budget  ior  its  review.  A  summary 
of  those  requirements  follows. 

Title:  Extended  Operations  (ETOPS) 
of  Midti-engine  Airplanes 

Summary:  The  regulations  currently 
prohibit  operators  of  two  engine 
airplanes  from  flying  more  £an  one 
hour  from  an  adequate  airport.  The 
NPRM  would  codify  ciurent  practices 
that  permit  certificated  air  carriers  to 
obtain  approval  under  the 
Administrator's  deviation  authority  to 
operate  two-engine  airplsines  further 
than  one  houi  from  an  adequate  airport. 
It  would  also  add  regulations  for  ETOPS 
for  all  carriers  regardless  of  the  number 
of  engines.  ETOPS  is  voluntary  for 
operators  and  manufactiirers. 

Use  of  the  infonnation:  This  rule  is 
necessary  to  support  the  following 
elements  of  the  FAA's  strategic  plan: 

•  Global  leadership — The  worldwide 
aviation  industry  is  interested  in 
extended  operations.  Civil  aviation 
authorities  of  other  countries  and 
international  aviation  organizations  are 
carefully  watching  the  FAA's  efforts  to 
develop  rules  to  govern  extended 
operations.  This  proposed  rule  will 
enhance  worldwide  air  travel  safety  and 
efficiency. 

•  System  e^jciency— Allowing 
extended  operations  allows  operators  to 
take  more  direct  routes  to  long-range 
destinations  and  improves  overall 
system  efficiency. 

Safety— The  proposed  rule  addresses 
the  safety  aspects  of  extended 
operations. 

Respondents:  The  likely  respondents 
to  this  proposed  information 
requirement  are  airplane  manufacturers 
and  air  carriers  who  wish  to  operate  on 
routes  that  go  more  than  one  hour  from 
an  adequate  airport. 

Frequency:  Initial  authorization  and 
additional  annual  requirements. 

Annual  Burden  Estimate: 

This  collection  of  information 
includes  four  areas: 

1.  Operators  who  elect  to  use  the 
ETOPS  alternative  would  have  to 
prepare  a  passenger  recovery  plan 
applicable  to  each  ETOPS  alternate 
airport  listed  in  the  carrier's  operations 
specifications.  The  FAA  estimates  that 
the  initial  preparation  of  such  plans 
would  require  100  staff  hours,  and  to 
keep  the  plans  up-to-date  and  viable 
would  expend  an  additional  50  hours 
annually. 
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2.  Ope  rators  are  required  imder 
121.703  ;o  file  mechanical  reliability 
reports  c  oncoming  the  failure, 
malfunc  ion,  or  defect  for  17  areas.  This 
proposal ,  however,  would  require  that 
operator)  investigate  certain  failures 
and  subtiit  findings  and  corrective 
actions  ^ceptable  to  the  FAA.  The  FAA 
believes  ^at  there  is  a  5%  probability 
of  such  i  failure  that  would  require 
additional  reporting,  and  that  such 
action  cquld  be  resolved  in  two  staff 
days.      [ 

3.  Sectton  121.374  would  require  each 
certificatp  holder  operating  beyond  the 
ISO-minotes  to  have  an  ETOPS 
maintenance  program  in  addition  to  the 
program  currently  required  by  121.367. 
The  program  consists  of  18  areas, 
includii^  manual  preparation,     ' 
establishing  procedures,  and  conducting 
training.  The  FAA  estimates  that  it 
would  ta  ce  3  months  to  develop. 

4.  Sect  on  121.374  would  require  the 
certificat  3  holder  to  develop  and  write 
procedm  es  for  a  pre-departure  check. 
The  FAA  estimates  that  it  would  take  6 
weeks  to  develop  this  check.  In 
addition,  the  carrier  must  develop  and 
write  pro  zedures  for  identifying  ETOPS 
specific  [  rocedures,  which  is  estimated 
to  teike  8  lours.  Carriers  must  also 
supplemt  nt  their  existing  reliability 
program;  estimated  time  to  complete  is 
100  hour;. 

Each  o  these  four  areas  is  covered 
under  thi  ee  types  of  operators:  2-engine, 
3-4  engine,  emd  business  jets.  In 
addition,  there  are  reporting 
requirements  for  parts  21,  and  25 
certificat:  on  requirements.  The  burden 
is  estimai  ed  based  on  the  assumption 
that  thert  will  be  7  new  2-engine  ETOPS 
Part  121  I  iperators,  13  Part  121  3-  or  4- 
engine  oj  erators  and  81  business  jet 
operators ,  Since  many  aspects  of  the 
proposed  rule  are  voluntary  thejictual 
burden  n:  ay  vary  significantly.  The 
hours  and  costs  per  hour  break  down  as 
follows: 


Passen,  fi 
operators 
plans  X 
the  initia 
would 


1  10 


sp  3nd 


Two-engfie  operators: 

er  recovery  plans — For  current 
using  ETOPS,  estimate  19 

hours  X  $75  =  $142,500  for 
plan.  Thereafter,  operators 

"  40  hours  annually 
and  validating  the  plan  for  a 
cost  of  $655,000. 

development  =  100  hrs  x  19  plans 
lours 
=  $142,500 

hours  =  40  hrs  X  19  plans  x 
=  6840  hours 
cost  =  $513,000 
Hoilrs  =  8,740 
=  $655,500 


reviewmi 
total  10-' 


yjar  i 


COit 


Initial 

=  1900 
Initial 
Reciurin] 

9  years 
Recurrinj 
Total "" 
Total  Cos 


For  estfciated  7  new  ETOPS 
operators 


Initial  development  =  100  hrs  x  7  plans 

=  700  hours 
Initial  cost  =  $52,500 
Recurring  hours  =  40  hrs  x  7  plans  x  9 

years  =  2520  hours 
Recurring  cost  =  $189,000 
Total  Hours  =  3220 
Total  Cost  =  $241,500 

Reporting  failures  and  findings 

For  existing  operators: 
Initial  =  16  hrs  x  1,400  incidents"= 

22,400  hours  x  $45  =  $1,008,000 
Total  over  10  years  =  224,000  hours  x 

$45  =  $10,080,000 
For  estimated  7  new  operators: 
Initial  =  16  hours  x  7  operators  x  10 

incidents  per  =  1,120  hours  x  $45  = 

$50,400 
Total  over  10  years  =  11,200  hours  = 

$504,000 

3-  or  4^ngine  airplanes 

Passenger  recovery  plans 

For  estimated  13  new  ETOPS 
operators 

hiitial  development  =  100  hrs  x  13  plans 

=  1,300  hours 
Initial  cost  =  1,300  hours  x  $75  = 

$97,500 
Recurring  hours  =  40  hrs  x  13  plans  x 

9  years  =  4680  hours 
Recurring  cost  =  $351,000 
Total  Hours  =  5,980 
Total  Cost  =  $448,500 

ETOPS  Maintenance  Program 

For  estimated  13  new  ETOPS 
operators 
Program  document: 

One  time  cost  of  520  hom-s  x  13  =  6760 
hours  x  $85  =  $574,600 

Pre-departure  check  program: 
240  hours  x  13  =  3,120  hours  x  $85  = 
$265,200 

-  ETOPS  specific  procediires: 

8  hours  X  13  =  104  hours  x  $85  =  $8,840 

Reliability  program: 

200  hours  x  13  =  2600  hours  x  $85  = 
$221,000 

Pre-departure  service  check: 
2  hours  X  3  planes  x  360  days  x  13  = 

28080  hours  x  $45  =  $1,263,600 
Total  Hoiu-s  =  280,800 
Total  Cost  =  $12,636,000 

Reporting  Failures  and  Findings 

16  hours  X 10  incidents  x  13  =  2080       ^ 

hours  X  $45  =  $93,600 
Total  Hours  =  20,800 
Total  Cost  =  $936,000 

Training 

Initial  Training 

•  44  hours  x  20  mechanics  x  13  = 
11440  hours  x  $45  =  $514,800 
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•  16  hoiiTS  X  20  pilots  X 13  =  4160 
hours  X  $173  =  $719,680 

•  4  hours  X  40  fli^t  attendants  x  13 
=  2080  hours  x  $52  =  $108,160 

•  12  hoius  X  8  dispatchers  x  13  = 
1248  hours  x  $38  =  $47,424 

Total  Hours  =  18,928 
Total  Cost  =  $1,390,064 

Recurrent  Training 

•  1  hour  X  20  mechanics  x  13  x  9  = 
2340  hours  x  $45  =  $105,300 

•  1  houi  X  20  pilots  X  13  X  9  =  2340 
hours  X  $173  =  $404,820 

•  1  hour  X  40  flight  attendants  x  13 
X  9  =  4680  hours  x  $52  =  $243,360 

•  1  hour  X  8  dispatchers  x  13  x  9  = 
936  hours  x  $38  =  $35,568 

Total  Hours  =  10,296 
Total  Cost  =  $789,048 

Ten  Year  Training 

Total  Hours  =  29,224 
Total  Cost  =  $2,179,112 

Business  Jets 

For  estimated  81  new  ETOPS 
operators 

Maintenance  program: 
50  hours  X  81  =  4050  hours  x  $100  = 

$405,000 

Pre-departure  service  check: 
1  hour  X  24  inspections  x  81  =  1944 

hours  X  $45  =  $87,480 
Total  Hours  =  19,440 
Total  Cost  =$874,800 

Continuing  Analysis  Surveillance 
Program  (CASS) 

100  hours  X  81  =  8100  hours  x  $45  = 

$364,500 

Monitoring  programs. 
1  mechanic  x  81  x  2080  hours  =  168480 

X  $45  =  $7,581,600 
Total  Hours  =  1,684,800 
Total  Cost  =  $75,816,000      ^ 

Training 

Initial  Training 

•  4  hoiu-s  X  2  mechanics  x  81  =  648 
hours  X  $45  =  $29,160 

Recurrent  Training 

•  1  hour  X  2  mechanics  x  81  x  9  = 
1458  hours  x  $45  =  $65,610 


Total  Hours  =  2,106 

Total  Cost  =  $94,770 

Quarterly  reporting: 
8  hours  X  81  =  648  hours  x  $45  = 

$29,160 
8  hovus  X  81  X  10  =  6480  hours  x  $45 

=  $291,600 

For  operations  north  of  latitude  N78: 

Recovery  plan: 
Initial  development  t  =  40  hrs  x  81  plans 

=  3240  hours 
Initial  cost  =  3240  hours  x  $75  = 

$243,000 
Recurring  hoiu-s  =  10  hrs  x  81  plans  x 

9  years  =  7290  hours 
Recurring  cost  =  7290  x  $75  =  $546,750 
Total  Hours  =  10,530 
Total  Cost  =  $789,750 

Training 

Initial  Training 

•  16  hours  x  16  pilots  x  81  =  20736 
hours  X  $173  =  $3,587,328 

Recurring  Training 

•  1  hour  X  16  pilots  x  81  x  9  =  11664 
hours  x  $173  =  $2,017,872 

Total  Hours  =  32,400 
Total  Cost  =  $5,605,200 

Part  21 

Expanded  ETOPS  reporting: 
Two  engineer  aides  x  2p80  =  4,160 

hours  X  $45  =  $187,200 
Total  Hours  =  41,600 
Total  Cost  =  $1,872,000 

New  ETOPS  reporting: 

For  estimated  5  new  ETOPS 
manufactiu-ers 
Two  engineer  aides  x  2080  =  4,160 

hours  X  5  =  20,800  hours  x  $45  = 

$936,000 
Total  Hours  =  208,000 
Total  Cost  =  $9,360,000 

Investigation  of  shutdown  causes: 
2,000  hours  x  5  =  10,000  hours  x  $67.50 

=  $675,000 
Total  Hours  =  100,000 
Total  Cost  =  $6,750,000 

Part  25 

One  time  certification  for  fire 
suppression: 

25,000  hours  (for  3  type  certificates)  x 
$75  =  $1,875,000  million 


In  summary,  the  FAA  estimates  that 
the  one-time  and  first  year  burden  of  the 
paperwork  requirements  for  ETOPS 
operators  and  manufacturers  would  be 
approximately  357,000  hours  and  cost 
$21.2  million,  undiscounted.  The  ten- 
year  burden  is  estimated  at  2.7  million 
hours  and  the  undiscounted  cost  is 
estimated  $132.8  million  as  shown  in 
the  attached  table. 

In  addition,  there  are  other 
certification  costs  that  are  difficult  to 
sort  by  information  requirements.  Some 
of  these  other  costs  are  manufactiuing 
costs  with  additional  reporting 
.requirements. 

The  FAA  is  soliciting  comments  to^ 

(1)  evaluate  whether  the  proposed 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  conunents  on  the  information 
collection  requirement  by  Jemuary  13, 
2004,  and  should  direct  diem  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document.  According  to  the  1995 
amendments  to  the  Paperwork 
Reduction  Act  (5  CFR  1320.8(b)(2)(vi)), 
an  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  The  OMB  control  nimiber  for 
this  information  collection  will  be 
published  in  the  Federal  Register,  after 
the  Office  of  Management  and  Budget 
approves  it. 


Summary  of  Initial  and  Total  Paperwork  Hours  and  Costs 


Category 


2-engJne: 

Recovery  Plans: 

Existing  

New  

Reporting: 

Existing  

New  

More  than  2-engine: 
Recovery  Plans 


Initial  hours 


1.900 
700 

22.400 
1.120 

1.300 


Initial  cost 


$142,500 
52,500 

1.008.000 
50.400 

97,500 


Ten  year 
hours 


8,740 
3,320 

224,000 
11,200 

5,980 


Ten  year 
costs 


$^5,500 
241,500 

10,080.000 
504.000 

448,500 
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Summary  of  Initial  and  T<  ytal  Paperwork  Hours  and  Costs— Continued 


Category 


ETOPS  Program  document 

Pre-departure  Program 

ETOPS  SpecificProcedures  .... 

Reliability  Program  

Pre-departure  Service  Check  .. 

Reporting  Failures  

Training 

Business  Jets: 

ETOPS  Maintenance  Program 
Pre-departure  Senrice  Check  .. 
CASS 


Monitoring  Programs  

Training 

Quarterly  Reporting  

Polar  Recovery  Plan 

Polar  Training  

Part  21: 

ETOPS^Reporting: 

Expanded  

New  

Shutdown  Investigations 
Part  25:  Certification  


Total 


Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore 
would  not  have  federalism  implications. 

Plain  Language 

Executive  Order  12866  (58  PR  51735, 
Oct.  4, 1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  these 
proposed  regulations  easier  to 
understand.  Including  answers  to 
questions  such  as  the  following; 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
unnecessary  technical  language  or 
jargon  that  interferes  with  their  clarity? 

•  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections? 

•  Is  the  description  in  the  preamble 
helpful  in  imderstanding  the  proposed 
regulations? 

Please  send  your  comments  to  the 
address  specified  in  the  ADDRESSES 
section. 

Environmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
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Initial  hours 


6,760 

3,120 

104 

2,600 

28,080 

2080 

18928 

4050 

1944 

8100 

168,480 

648 

648 

3,240 

20,736 


4,160 
20,800 
10,000 
25,000 


Initial  cost 


-- 


574.600 

265,200 

8,840 

221,000 

1,263,600 

93.600 

1,390,064 

405,000 

87,480 

364,500 

7,581.600 

29.160 

29,160 

243,000 

3,587,328 


187,200 

936,000 

675,000 

1,875,000 


Ten  year 
hours 


356,898    21,168,232 


6,760 

3.120 

104 

2,600 

280.800 

20,800 

29.224 

4.050 
19.440 

8,100 
1,684.800 

2.106 

6,480 
10,530 
32.400 


41,600 
208,000 
100,000 

25,000 


2,739,154 


Ten  year 
costs 


574,600 

265,200 

8,840 

221.000 

12,636,000 

936,000 

2,179,112 

405,000 

874,800 

364,500 

75,816,000 

94,770 

291,600 

789,750 

5,605,200 


1,872,000 
9,360,000 
6,750.000 
1,875,000 


132.848.872 


excluded  from  preparation  of  a  National 
Environn  lental  Policy  Act  (NEPA) 
environn  ental  impact  statement.  In 
accordan  ;e  with  FAA  Order  1050. ID. 
appendix  4,  para^aph  4(j),  this 
proposec  rulemaking  action  qualifies  for 
a  categor:  cal  exclusion. 

Energy  Ii  ipact 

The  en  !rgy  impact  of  the  notice  has 
been  asse  ssed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Ptiblic  Law  94-163.  as  amended 
(42  U.S.C,  6362)  and  FAA  Order  1053.1. 
We  have  ietermined  that  the  notice  is 
not  a  maj  )r  regulatory  action  under  the 
provision  s  of  the  EPCA. 

Executivi  Order  13211— Energy 
Supply,  I  listribution,  or  Use 

Executi  ve  Order  13211  requires 
agencies  jo  submit  a  Statement  of 
Energy  Effects  to  the  Administrator  of 
the  Officd  of  Information  and  Regulatory 
Affairs  (C  IRA),  Office  of  Management 
and  Budg  et,  for  matters  identified  as 
significai  t  energy  actions.  A  significant 
energy  action  is  an  action  that  (1)  is 
significai!  t  under  Executive  Order  12866 
and  is  lik  sly  to  have  a  significant 
adverse  e  feet  on  the  supply, 
distributi  )n,  or  use  of  energy  or  (2)  is 
designate  1  by  the  administrator  of  the 
Administ  ator  of  OIRA  as  a  significant 
energy  ac  ion.  This  proposed  rule  would 
save  fuel  or  operators  who  obtain 
authoriza  ion  for  ETOPS  routes  and 
would  th«  refore  have  a  significant 
positive  e  feet  on  energy  use.  We  are  not 
required  1  o  submit  a  Statement  of 


Energy  Effects  for  this  proposed  rule 
because  we  do  not  expect  this  rule  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy 
and  the  Administrator  of  OIRA  has  not 
identified  it  as  a  significant  energy 
action. 

List  of  Subjects 

14  CFR  Parti 

Air  transportation. 
14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  33 

Aircraft,  Aviation  safety, 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Airmen,  Alcohol 
abuse.  Aviation  safety.  Charter  flights. 
Drug  abuse.  Drug  testing,  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen.  Alcohol 
abuse.  Aviation  safety.  Drug  abuse.  Drug 
testing.  Reporting  and  recordkeeping 
requirements. 

The  Propfised  Amendment 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
14  CFR  parts  1,  25,  33, 121.  and  135  as 
follows: 
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PART  1— DEHNmONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

2.  Amend  §  1.1  by  adding  the 
definitions  of  "Early  ETOPS".  "ETOPS 
Configuration,  Maintenance  and 
Procedures  Standard  (CMP)".  "ETOPS 
Significant  Systems",  "Extended 
Operations  (ETOPS)",  "Group  1 
Systems",  "Gfoup  2  Systems",  and  "In- 
flight shutdown  (IFSD)",  to  read  as 
follows: 

fl.1    General  Definitions. 

*****  "^ 

Early  ETOPS  means  obtaining  ETOPS 
type  design  certification  without  first 
gaining  service  experience  on  the 
airplane/engine  combination  to  be 
certified. 
***** 

ETOPS  Configuration,  Maintenance 
and  Procedures  Standard  (CMP)  means 
specific  airfi'ame  and  engine 
configuration  minimum  requirements, 
including  any  special  inspection, 
hardware  life  limits.  Master  Minimum 
Equipment  List  (MMEL)  constraints  and 
maintenance  practices  found  necessary 
by  the  FAA  to  establish  the  suitability 
of  that  airframe  and  engine  combination 
for  ETOPS. 
***** 

ETOPS  Significant  Systems  means  the 
airplane  propulsion  system  and  any 
other  airplane  systems  whose  failure 
could  adversely  affect  the  safety  of  an 
ETOPS  flight,  or  whose  functioning  is 
important  to  continued  safe  flight  and 
landing  during  an  airplane  diversion. 
Each  ETOPS  significant  system  is  either 
a  Group  1  or  Group  2  system  based  on 
the  relationship  to  the  number  of 
engines,  or  to  continued  safe  engine 
operation. 

Extended  Operations  (ETOPS)  means 
an  airplane  flight  operation  in  which  a 
portion  of  the  flight  is  operated  beyond 
a  predetermined  time  threshold,  as 
identified  in  parts  121  and  135  of  this 
title,  from  an  adequate  airport  based  on 
an  approved  one  engine  inoperative 
cruise  speed  under  standard  conditions 
in  still  air. 
***** 

ETOPS  Group  1  Systems:  Group  1 
Systems  include  any  systems  that  relate 
to  the  number  of  engines  on  the  airplane 
and  are  important  to  the  safe  operation 
of  the  airplane  on  an  ETOPS  flight.  The 
following  provides  additional 
discriminating  definitions  of  an  ETOPS 
Group  1  Significant  System: 

(1)  A  system  for  which  the  fail-safe 
redimdancy  characteristics  are  directly 
linked  to  the  number  of  engines  (for 


example,  hydraulic  system,  pneumatic 
system,  electrical  system). 

(2)  A  system  that  may  affect  the 
proper  functioning  of  the  engines  to  the 
extent  that  it  could  result  in  an  in-flight 
shutdown  or  uncommanded  loss  of 
thrust  (for  example,  fuel  system,  thrust 
reverser  or  engine  control  or  indicating 
system,  and  engine  fire  detection 
systems). 

(3)  A  system  which  contributes 
significantly  to  the  safety  of  an  engine 
inoperative  ETOPS  diversion  and  is 
intended  to  provide  additional 
redimdancy  to  accommodate  the 
system(s)  lost  by  the  inoperative  engine. 
These  include  back-up  systems  such  as 
an  emergency  generator  or  APU. 

(4)  Any  system  essential  to  prolonged 
operation  at  engine  inoperative  altitudes 
including  anti-icing  systems  for  a  twin- 
engine  airplane  if  single  engine 
performance  results  in  the  airplane 
operating  in  the  icing  envelope. 

ETOPS  Group  2  Systems:  Group  2 
Systems  are  systems  that  do  not  relate 
to  the  number  of  engines  on  the 
airplane,  but  are  important  to  the  safe 
operation  of  the  airplane  on  an  ETOPS 
flight.  The  following  provides 
additional  discriminating  definitions  of 
an  ETOPS  Group  2  Simificant  System: 

(1)  A  system  me  failure  of  which 
would  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to 
cope  with  an  ETOPS  diversion,  (for 
example,  long-range  navigation  or 
conununication,  equipment  cooling,  or 
systems  important  to  safe  operation  on 
a  ETOPS  diversion  after  a 
decompression.) 

(2)  Time-limited  systems  including 
cargo  fire  suppression  and  oxygen  if  the 
duration  of  ETOPS  dependent  on  the 
availability  of  such  systems. 

(3)  Systems  whose  failure  would 
result  in  excessive  crew  workload  or 
have  operational  implications  or 
significant  detrimental  impact  on  flight 
crew  or  passengers  physiological  well 
being  for  an  ETOPS  diversion  (for 
example  flight  control  forces  that  would 
be  exhausting  for  a  maximum  ETOPS 
diversion,  system  failiu-es  that  would 
require  continuous  fuel  balancing  to 
ensure  proper  Center  of  Gravity  (CG),  or 
a  cabin  environmental  control  failure 
that  could  cause  extreme  heat  or  cold 
that  it  could  incapacitate  the  crew  or 
cause  physical  harm  to  the  passengers). 

(4)  Any  other  system  specifically 
installed  to  enhance  the  safety  of  long- 
r£uige  operations  including  an  ETOPS 
diversion  regardless  of  the  applicability 
of  paragraphs  (1),  (2)  and  (3)  of  this 
definition  (for  example  SATCOM,  GPS). 
***** 

In-flight  shutdown  (IFSD)  means 
when  an  engine  ceases  to  function  in 


'  flight  and  is  shutdown,  whether  self- 
induced,  crew  initiated  or  caused  by 
some  other  external  influence.  (The 
FAA  considers  IFSD  for  all  causes,  for 
example,  flameout,  internal  failure, 
crew  initiated  shutoff,  foreign  object 
ingestion,  icing,  inability  to  obtain  and/ 
or  control  desired  thrust.) 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

3.  The  authority  citation  tor  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g),  40105,  40113,  44701-44701.  44707. 
44709,  44711,  44713,  44715,  45303. 

.    4.  Add  §  21.4  to  read  as  follows: 

S  21 .4    ETOPS  reporting  requirements. 

(a)  Early  ETOPS  problem  reporting, 
tracking,  and  resolution.  (1)  The  holder 
of  a  type  certificate  of  an  airplane  that 
has  been  approved  for  ETOPS  without 
service  experience  in  accordance  with 
section  fl,  paragraph  (a),  or  section  III, 
paragraph  (a),  of  Appendix  L  of  14  CFR 
part  25  must  establish  a  system  for 
reporting,  tracking,  and  promptly 
resolving  problems  encountered  with 
ETOPS  Significant  Systems. 

(2)  The  system  must  contain  a  means 
for  the  prompt  identification  of 
problems  with  ETOPS  Significant 
Systems,  for  the  reporting  of  such 
problems  to  the  responsible  FAA 
certification  office,  and  for  profEering 
solutions  to  and  obtaining  FAA 
approval  for  the  resolution  of  the 
problems.  The  implementation  of  the 
problem  resolution  can  be  accomplished 
by  way  of  an  FAA  approved  change(s) 
in  the  type  design,  the  manufacturing 
process,  or  an  operating  or  maintenance 
procedures. 

(3)  The  reporting  system  must  be  in 
place  for  the  first  250,000  fleet  engine 
hours.  For  a  two-engine  ETOPS 
airplane,  the  reporting  requirement 
remains  in  place  until  the  fleet  has 
demonstrated  a  stable  in-flight 
shutdovra  rate  in  accordance  with 
paragraph  (b)(2)  of  this  section  for  the 
maximum  diversion  time  for  which  the 
airplane  has  been  certified. 

(4)  If  the  airplane  or  engine  typte 
certificated  is  a  derivative  of  a 
previously  certificated  airplane  or 
engine,  the  type  certificate  holder  may, 
with  prior  authorization  from  the 
Administrator,  report  only  on  systems 
that  have  changed  from  the  original  type 
certificate. 

(5)  For  the  early  ETOPS  service 
period,  an  applicant  must  define  the 
sources  and  content  of  in-service  data 
that  will  be  made  available  to  them  in 
support  of  their  problem  reporting  and 
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tracking  system.  The  content  of  this  data 
must  be  adequate  to  evaluate  the 
specific  cause  of  all  service  incidents 
reportable  imder  §  21.3(c)  of  part  21,  in 
addition  to  any  occurrences  that  could 
affect  the  safety  of  ETOPS  operations 
and  must  be  reported,  including: 

(i)  In-flight  shutdown  events,  and  for 
twin-engine  ETOPS  airplanes,  in-flight 
shutdown  rates;  ^ 

(ii)  Inability  to  control  the  engine  or 
obtain  desired  power; 

(iii)  Precautionary  thrust  reductions 
(except  for  normal  troubleshooting  as 
allowed  in  the  aircraft  manual); 

(iv)  Degraded  propulsion  in-flight 
start  capability: 

,    (v)  Inadvertent  fuel  loss  or  fuel 
unavailability,  or  uncorrectable  fuel 
imbalance  in  flight; 

(vi)  Technical  air  turn  backs  or 
diversions  associated-with  an  ETOPS 
Group  1  Significant  System; 

(vii)  Inability  of  an  ETOPS  Group  1 
Significant  System,  designed  to  provide 
backup  capability  after  failure  of  a 
primary  system,  to  provide  the  required 
backup  capability  in-flight; 

(viii)  A  complete  loss  of  any  electrical 
power  generating  system  or  hydraulic 
power  system  diu-ing  an  operation  of  the 
aircraft; 

(ix)  Any  event  that  would  jeopardize 
the  safe  flight  and  landing  of  the 
airplane  on  an  ETOPS  flight; 

(x)  Unscheduled  engine  removals  for 
conditions  that  could  result  in  one  of 
the  reportable  items  listed  above, 
(b)  ETOPS  operational  service 
reliability  reporting  for  two-engine 
airplanes. 

(1)  Two  engine  reliability  reporting. 
Type  Certificate  Holder  of  engines  and 
airplanes  used  in  ETOPS  service  must 
report  monthly  on  the  reliability  of  their 
two-engine  airplane  fleets  ifi  service. 
The  Administrator  may  approve 
reporting  on  a  quarterly  basis  if  the 
airplane  and  engine  demonstrate 
sustained  IFSD  rates  below  those 
identified  in  paragraph  (b)(2)  of  this 
section.  This  reporting  may  be 
combined  with  the  reporting 
requirements  of  §  21.3.  Causes  of 
propulsion  system  in-flight  shutdown 
must  be  investigated  by  the 
manufacturer(s),  and  where  appropriate 
for  the  safety  and  airworthiness  of 
ETOPS  operations,  FAA  approved 
corrective  action  must  be  implemenfed. 
Reporting  must  include: 

(i)  Propulsion  system  in-flight 
shutdown  events  (excluding  normal 
training  events) 

(ii)  In-flight  shutdown  rates  for  all 
causes  (excluding  normal  training 
events). 

(iii)  ETOPS  fleet  utilization,  including 
a  list  of  operators,  their  ETOPS 


diversioi  i  time  authority,  flight  hours, 
and  cycl  ;s. 

(2)  ET  JPS  World  Fleet  In-Flight 
Shutdov\  n  Rate  Requirements.  Type 
Certifica  e  Holders  of  engines  and 
airplanei  approved  for  ETOPS  service 
must  monitor  and  report  the  worldwide 
fleet  in-f|ight  shutdown  rates  by 
airplane-engine  type  combinations  to 
ensm-e  a  )propriate  rates  are  maintained. 
ETOPS  1 2  month  rolling  average  in- 
flight shi  itdown  rates  must  be 
maintain  ed-at  the  following  levels: 

(i)  A  tl  reshold  rate  of  0.05  per  1,000 
fleet  eng  ne  hours  for  two-engine 
airplanes  in  ETOPS  for  initial  approval 
up  to  12(  minutes,  with  continuing 
improve]  lent  toward  a  rate  of  0.02  per 
1,000  fl©  (t  engine  hours; 

(ii)  A  r  »te  of  0.02  per  1,000  fleet 
engine  hi  lurs  for  two-engine  airplanes  in 
ETOPS  u  3  to  180  minutes,  and  as 
provided  for  flight  by  flight  exception 
based  op  srations  up  to  207  minutes 
maximui  i  diversion  time  in  the  North 
Pacific  ai  ea  of  operation  as  defined  in 
14  CFR  Part  121; 

(iii)  A  1  ate  of  0.01  per  1,000  fleet 
engine  h(  lurs  for  twin-engine  airplanes 
in  ETOPI 1  beyond  180  minutes,  except 
as  provid  ed  for  flight  by  flight  exception 
based  op  (rations  up  to  207  minutes 
maximur  i  diversion  time  in  the  North 
Pacific  ai  sa  of  operation  as  defined  in 
14CFRPutl21. 

PART  25f-AIRPLANE  TYPE  DESIGN 

5.  The 
continue) 


§25.857 


classifical  on 


(c) 


luthority  citation  for  part  25 
to  read  as  follows: 


Authorii  y:  49  U.S.C.  106(g),  40113,  44701, 
44702  and  44704. 

6.  Ame  id  §  25.857  by  revising 
paragrapl  i  {c)(2)  to  read  as  follows: 


^argo  compartment 


(2)  The  -e  is  an  approved  built-in  fire 
extinguis  ling  or  suppression  system 
controllal  ile  from  the  cockpit.  For 
ETOPS  a]  proval,  the  certified  time 
capabilit]  of  the  system  must  be 


as  required  by  §  25.1581(a)(2). 

*        *        * 

5  25.1535  to  read  as  follows: 


provided 

7.  Add 

§25.1535    ETOPS  approval. 

Each  a{  plicant  seeking  type  design 
certificati  m  for  ETOPS  must: 

(a)  CoiE  ply  with  the  requirements  of 
this  part  <  onsidering  the  maximum 
mission  t  me  and  the  longest  diversion 
time  for  vrhich  approval  is  being  sought. 

(b)  Consider  crew  workload  and 
operation  d  implications  and  the  flight 
crew's  an  1  passengers'  physiological 
needs  of  (  ontinued  operation  with 


failure  effects  for  the  longest  diversion 
time  for  which  approval  is  being  sought, 
and 

{c)  Comply  with  the  requirements  of 
Appendix  L  of  this  part. 

8.  Add  Appendix  L  to  read  as  follows: 

Appendix  L  to  Part  25 — Extended 
Operations  (ETOPS) 

This  appendix  defines  additional 
airworthiness  requirements  for  the  approval 
of  an  airplane-engine  combination  for 
Extended  Operations  (ETOPS)  in  accordance 
with  §  25.1535.  Two  engine  airplanes  must 
comply  with  Sections  I  and  II  of  this 
appendix.  Airplanes  with  more  than  two 
engines  must  comply  with  Sections  I  and  III 
of  this  appendix. 

Section  I— Design  Requirements 

(a)  Airplane  Systems.  (1)  Operation  in  icing 
conditions,  (i)  The  airplane  must  be 
certificated  for  operation  in  icing  conditions 
in  accordance  with  §25.1419. 

(ii)  The  airframe  and  propulsion  system  ice 
protection  must  be  capable  of  continued  safe 
flight  and  landing  at  engine  inoperative  and 
decompression  altitudes  in  icing  conditions. 

(iii)  The  applicant  must  show  that  the 
unprotected  areas  of  the  airplane  will  not 
collect  a  load  of  ice  that  would  make  the 
airplane  uncontrollable  or  create  too  much 
drag  to  safely  complete  a  diversion  in  icing 
conditions. 

(2)  Electrical  power  supply.  The  electrical 
power  supply  system  must  be  designed  so 
that— 

(i)  The  occurrence  of  any  failure  condition 
which  would  prevent  the  continued  safe 
flight  and  landing  of  the  airplane  on  an 
ETOPS  flight  is  extremely  improbable,  and 

(ii)  The  occurrence  of  any  other  failure 
conditions  which  would  reduce  the 
capability  of  the  airplane  or  the  ability  of  the 
crew  to  cope  with  adverse  operating 
conditions  on  an  ETOPS  flight  is  improbable. 

(iii)  For  airplanes  to  be  certifigated  for 
usage  on  routes  further  than  180  minutes 
from  a  suitable  airport,  the  airplane  must  be 
equipped  with  at  least  three  independent 
electrical  generation  sources. 

(3)  Time  limited  systems.  For  each  ETOPS 
Significant  System  that  is  time  limited,  the 
system  capability  must  be  defined.  The  most 
limiting  ETOPS  Significant  System  capability 
must  be  stated  in  the  Airplane  Flight  Manual 
per  the  requirements  of  paragraph  (e)(4)  of 
Section  I  of  this  appendix. 

(b)  Propulsion  systems,  (l)  Fuel  system 
design.  Fuel  necessary  to  complete  an  ETOPS 
mission,  including  a  diversion  for  the  longest 
time  for  which  approval  is  being  sought, 
must  be  available  to  the  operating  engine  or 
engines  at  the  pressiue  and  flow  required  by 
§  25.955  under  any  airplane  failure  condition 
not  shown  to  be  extremely  improbable. 
Examples  of  the  types  of  failures  to  be 
considered  include  crossfeed  valve  failures, 
automatic  fuel  management  system  failures, 
and  normal  electrical  power  generation 
failures. 

(i)  For  two  engine  airplanes  to  be 
certificated  for  us^e  on  routes  further  than 
180  minutes  from  a  suitable  airport,  one  fuel 
boost  pump  in  each  main  tank  and  actuation 
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capability  of  at  least  one  crossfeed  valve  must 
be  able  to  be  powered  by  a  back-up  electrical 
generation  source  other  than  the  primary 
engine  driven  or  APU  driven  generators, 
tmless  the  required  fuel  boost  pressure  or 
crossfeed  valve  actuation  is  not  provided  by 
electrical  power. 

(ii)  Alerts  must  be  displayed  to  the  flight 
crew  when  the  quantity  of  fuel  available  to 
the  engines  falls  below  that  level  required  to 
complete  the  mission.  These  alerts  must 
include  provisions  for  abnormal  fuel 
management  or  transfer  between  tanks,  and 
possible  loss  of  fuel. 

(2)  APU  desi^.  If  operation  of  the  APU 
installation  is  required  to  comply  with  this 
appendix,  the  applicant  must  substantiate 
that: 

(i)  The  APU  has  adequate  reliability  for 
that  operation,  and; 

(ii)  If  in-flight  start  and  run  capability  is 
necessary,  the  APU  in-flight  operating 
envelope  shall  extend  to  the  maximum 
operating  altitude  of  the  airplane,  but  need 
not  exceed  45,000  feet. 

(3)  Engine  oil  tank  design.  The  engine  oil 
tank  filler  cap  must  comply  with  section 
33.71(c)(4). 

(c)  Engine  condition  monitoring. 
Procedures  for  an  engine  condition 
monitoring  process  must  be  defined  and 
validated  in  accordance  with  Part  33 
Appendix  A,  paragraph  33.3(c). 

(d)  Configuration,  maintenance  and 
procedures.  If  the  airplane,  propulsion,  and 
ETOPS  Significant  System  assessments 
identify  configuration,  maintenance  or 
operational  standards  necessary  to  maintain 
appropriate  reliability  for  ETOPS,  the 
applicant  must  identify  the  appropriate 
standards  in  a  Configiu-ation,  Maintenance 
and  Procedures  (CMP)  document. 

(e)  Airplane  flight  manual.  The  airplane 
flight  manual  must  contain  the  following 
information. 

(1)  Special  limitations,  including  any 
limitations  associated  with  operation  of  the 
airplane  up  to  the  maximum  diversion  time 
being  approved. 

(2)  Required  markings  or  placards. 

(3)  The  airborne  equipment,  installation, 
and  flight  crew  procedures  required  for 
extended  operations. 

(4)  The  maximum  diversion  time  capability 
of  the  airplane  for  ETOPS  required  by 
paragraph  (a)(3)  of  this  appendix  in 
accordance  with  §  25.1581(a)(2),  "Furnishing 
information." 

(5)  The  following  statement:  "The  type 
design  reliabilify  and  performance  of  this 
airframe-engine  combination  has  been 
evaluated  in  accordance  with  §  25.1535  and 
found  suitable  for  [state  maximum  diversion 
time)  extended  operations  (ETOPS)  with  the 
incorporation  of  the  approved  airplane 
configuration  CMP  standard  contained  in 
[state  description  or  reference  to  a  document 
containing  the  approved  CMP  standard). 
This  finding  does  not  constitute  approval  to 
conduct  ETOPS." 

Section  U—Two  Engine  Airplanes 

An  apphcant  for  a  two  engine  airplane 
must  use  one  of  the  methods  described  in 
paragraphs  (a),  (b),  or  (c)  of  Section  II  of  this 
appendix  to  certify  the  airplane  for  Extended 
Operations. 


(a)  Service  experience  method.  The 
applicant  must  demonstrate  that  the  airplane 
and  engine  combination  for  which  approval 
is  sought  has  the  required  airplane  and 
propulsion  system  capabilify  to  safely 
conduct  an  ETOPS  mission  and  maximtmi 
diversion  and  has  achieved  required  airframe 
and  propulsion  system  reliability  based  upon 
fleet  in-service  experience. 

(1)  Required  service  experience.  After 
accumulating  250,000  worldwide  fleet  engine 
hours  on  the  airplane  and  engine 
combination  for  which  approval  is  sought,  a 
reliabilify  review  must  be  performed.  The 
number  of  hours  may  be  reduced  if  adequate 
compensating  factors  are  identified  which 
give  a  reasonable  equivalent  database.  Where 
experience  on  another  airplane  is  applicable, 
a  significant  portion  of  the  250,000  hours 
must  be  obtained  on  the  candidate  airplane. 

(2)  Propulsion  system  assessment,  (i)  The 
applicant  must  conduct  a  propulsion  system 
assessment  based  on  the  following  data, 
collected  from  the  entire  fleet  of  the  specific 
airplane  and  engine  combination  for  which 
approval  is  sought: 

(A)  A  list  of  all  engine  shutdown  events 
both  ground  and  in-flight  for  all  causes 
(excluding  normal  training  events)  including 
flameouts.  The  list  should  provide 
identification  (engine  and  airplane  model 
and  serial  nimiber),  engine  configuration  and 
modification  history,  engine  position, 
circumstances  leading  up  to  \he  event,  phase 
of  flight  or  ground  operation,  weather/ 
environmental  conditions,  and  reason  for 
shutdown.  In  addition,  similar  information 
should  be  provided  for  all  occurrences  where 
control  of  desired  thrust  level  was  not 
attained. 

(B)  Unscheduled  engine  removal  rate 
(accumulated  6-  jmd  12-month  rolling 
averages),  removal  summary,  time  history  of 
removal  rate  and  primary  causes  for 
unscheduled  removal. 

(C)  Dispatch  delays,  cancellations,  aborted 
takeoffs  (includes  those  induced  by 
maintenance  or  crew  error)  and  en-route 
diversions  chargeable  to  the  propulsion 
system. 

(D)  Total  engine  hours  and  cycles  and 
engine  hour  population  (age  distribution). 

(E)  Mean  time  between  failure  of 
propulsion  system  components  that  affect 
reliabilify. 

(F)  IFSD  rate  based  upon  a  6-  and  12- 
montfa  rolling  average. 

(ii)  All  causes  or  potential  causes  of  engine 
in-flight  shutdowns  or  loss  of  thrust  control 
occurring  in  service  must  have  corrective 
actions  that  are  shown  to  be  effective  in 
preventing  future  occurrences. 

(3)  Airplane  systems  assessment.  Airplane 
systems  must  comply  with  the  requirements 
of  §  25.1535(a)  using  available  in-service 
reliabilify  data  for  ETOPS  significant 
systems.  All  causes  or  potential  causes  of 
CTOPS  significant  system  failures  occiuring 
in  service  must  have  corrective  actions  that 
are  shown  to  be  effective  in  preventing  future 
occurrences. 

(4)  In-flight  shutdown  (IFSD)  rates.  The 
demonstrated  airplane  and  engine 
combination  world  fleet  propulsion  system 
12  month  rolling  average  IFSD  rate  must  be 
commensurate  with  the  level  of  ETOPS 
approval  being  sought. 


(i)  For  operations  up  to  120  minutes:  A  rate 
of  approximately  0.05  or  less  per  1 ,000  fleet 
engine  hours  with  a  required  list  of  corrective 
actions  in  the  CMP  document  that  would 
result  in  continuing  improvement  toward  an 
IFSD  rate  of  0.02  per  1 ,000  fleet  engine  hours. 

(ii)  For  operations  up  to  180  minutes:  A 
rate  of  approximately  0.02  or  less  per  1,000 
fleet  engine  hours  with  an  existing  120 
minute  CMP  standard,  or  new  or  additional 
CMP  requirements  that  have  been 
demonstrated  to  achieve  this  in-ffight 
shutdown  rate. 

(iii)  For  operations  beyond  180  minutes:  A 
rate  of  approximately  0.01  or  less  per  1,000 
fleet  engine  hours  with  an  existing  120 
minute  or  180  minute  CMP  standard,  or  new 
or  additional  CMP  requirements  that  have 
been  demonstrated  to  achieve  this  in-flight 
shutdown  rate. 

(5)  Airplane  flight  test  requirements.  A 
flight  test  must  be  conducted  to  validate  the 
adequacy  of  the  airplane's  flying  qualities, 
performance  and  the  flight  crew's  abilify  to 
deal  with  engine  inoperative  and  non-normal 
worst  case  system  failure  conditions 
expected  to  occur  in  service. 

(b)  Early  ETOPS  method. 

(1)  Relevant  experience  assessment.  The 
applicant  must  identify  specific  corrective 
actions  taken  ou  the  airplane  design  to 
address  relevant  design,  manufacturing, 
(^)erational  and  maintenance  problems 
experienced  on  previously  certified  Part  25 
airplanes  manufactured  by  the  applicant. 
Specific  corrective  actions  are  not  required  if 
the  nature  of  the  problem  is  such  that  the 
problem  would  not  significantly  impact  the 
safety  or  reliabilify  of  the  system.  Relevant 
problems  are  those  problems  on  ETOPS 
Group  1  Significant  Systems  that  have  or 
could  have  resulted  in  in-flight  shutdowns  or 
diversions.  To  experience  of  supplier- 
provided  ETOPS  Group  1  Significant 
Systems  and  similar  or  identical  equipment 
utilized  on  aircraft  built  by  other 
manufacturers  must  be  included. 
^    (2)  Propulsion  system  design,  (i)  Engine 
ETOPS  eligibility.  The  engine  must  be 
approved  for  ETOPS  eligibility  in  accordance 
with  §  33.200. 

(ii)  Design  to  preclude  in-flight  shutdowns. 
The  applicant  must  design  the  propulsion 
system  to  preclude  failures  or  malfimctions 
that  could  result  in  an  engine  in-flight 
shutdown.  The  applicant  must  substantiate 
compUance  with  this  requirement  by 
analysis,  test,  in-service  experience  cm  other 
airplanes,  or  other  means.  The  analysis  must 
show  that  the  propulsion  system  design  will 
minimize  failures  and  malfunctions  with  the 
objective  of  achieving  the  following  in-flight 
shutdown  rates:  0.02  per  1,000  engine  fleet 
hours  for  ETOPS  (180  minutes  or  less)  0.01 
per  1,000  engine  fleet  hours  for  ETOPS 
(beyond  180  minutes). 

(3)  Maintenance  and  operational 
procedures.  The  applicant  must  validate  all 
ETOPS  significant  systems  maintenance  and 
operational  procedures.  Any  problems  found 
as  a  result  of  the  validation  must  be  tracked 
and  resolved  through  the  Problem  Tracking 
and  Resolution  System  required  by  Section 
n,  paragraph  (b)(8)  of  this  appendix. 

(4)  Propulsion  system  validation  test.  The 
installed  engine  configuration  for  which 
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approval  is  being  sought  must  comply  with 
S  33.200(c).  The  test  engine  must  be 
configured  with  a -complete  airplane  nacelle 
package,  including  engine-moimted 
equipment  except  for  any  configuration 
differences  necessary  to  accommodate  test 
stand  interfoces  with  the  engine  nacelle 
package.  At  the  conclusion  of  the  test,  the 
propulsion  system  must  be: 

(i)  Visually  inspected  according  to  the 
applicant's  on-wing  inspection 
recommendations  and  limits. 

(ii)  Completely  disassembled  and  the 
propulsion  system  hardware  must  be 
inspected  in  accordance  with  the  service 
limits  submitted  in  compliance  with 
§  25.1529.  Any  potential  sources  of  in-flight 
shutdown,  loss  of  thrust  control,  or  other 
power  loss  encountered  during  this 
inspection  must  be  tracked  and  resolved  in 
accordance  with  Section  n,  paragraph  {b)(8) 
of  this  appendix. 

(5)  New  technology  demonstration  testing. 
Testing  must  be  conducted  to  substantiate 
the  suitability  of  any  technology  new  to  the 
applicant,  including  substantially  new 
manufacturing  techniques. 

(6)  APU  validation  test.  If  utilizing  an  APLI 
in  order  to  meet  the  requirements  of 
paragraph  {a)(2)  of  section  I  of  this  appendix, 
one  APU  of  the  type  to  be  certificated  with 
the  airplane  must  complete  a  test  consisting 
of  3,000  equivalent  airplane  operational 
cycles.  Following  completion  of  the 
demonstration  test,  the  APU  must  be 
disassembled  and  inspected.  Any  potential 
sources  of  in-flight  start  problems  or  run 
problems  or  both  must  be  identified,  tracked 
and  resolved  in  accordance  with  Section  II, 
paragraph  Cb)(8)  of  this  appendix. 

(7)  Airplane  demonstration  test.  For  each 
airplane  and  engine  combination  to  be 
certificated  one  or  more  airplanes  must 
conduct  flight-testing  that  demonstrates  that 
the  aircraft,  its  components  and  equipment 
are  capable  of  and  fimction  properly  during 
ETOPS  and  ETOPS  diversions.  This  flight- 
testing  may  be  coordinated  with,  but  is  not 
in  place  of  flight-testing  required  for 
compliance  to  §21.35(bK2). 

(i)  The  flight  test  program  must  include: 

(A)  Flights  simulating  actual  ETOPS 
operation  including  normal  cruise  altitude, 
step  climbs,  and  APU  operations  if  paragraph 
(b)(2)  of  section  I  of  this  appendix  applies. 

(B)  Demonstration  of  maximum  normal 
flight  duration  with  maximum  diversion  time 
for  which  eligibility  is  sought. 

(C)  Engine  inoperative  maximum  time 
diversions  to  demonstrate  the  airplane  and 
propulsion  system  capability  to  safely 
conduct  an  EFOPS  diversion,  including  a 
repeat  of  a  maximum  continuous  thrust 
(MCT)  diversion  on  the  same  engine. 

(D)  Non-normal  conditions  to  demonstrate 
the  airplane's  capability  to  safely  conduct  an 
ETOPS  diversion  under  worst-case  system 
bilura  conditions  expected  to  occur  in 
service. 

(E)  Diversions  into  representative 
operational  diversionary  airports. 

(F)  Repeated  exposure  to  himiid  and 
inclement  weather  on  the  ground  followed  by 
long-range  operations  at  normal  cruise 
altitude. 

(ii)  The  flight  testing  must  validate  the 
adequacy  of  the  airplane's  flying  quahties. 


performs  nee  and  flight  crew's  ability  to  deal 
with  the  »nditions  of  paragraphs  (b)(7)(i)(C), 
(b)(7)(i)(l)),  and  (bl(7)(i)(E)  of  Section  U  of 
this  appe|idix. 

(iii)  Thp  engine-inoperative  diversions 
must  be  ^venly  distributed  among  the 
number  df  engines  in  the  applicant's  flight 
test  progmm  except  as  required  by  paragraph 
(b)(7)(i)(q)  of  Section  U  of  this  appendix. 

(iv)  Th*  test  airplane  or  airplanes  must  be 
operated  md  maintained  using  the 
reconmie  ided  operations  and  maintenance 
manual  p  rocedures  during  the  airplane        „ 
demonsti  ition  test. 

(v)  At  t  le  completion  of  the  airplane  or 
airplanes  demonstration  testing,  the  ETOPS 
significan  t  systems  must  undergo  an  airplane 
visual  ins  pection  per  the  Instructions  for 
Continue  1  Airworthiness  of  §  25.1529.  The 
engines  n  ust  also  undergo  a  gas  path 
inspectioi  i.  These  inspections  are  intended  to 
identify  a  ly  abnormal  conditions  that  could 
result  in  i  n  in-flight  shutdown  or  diversion. 
Any  abno  rmal  conditions  must  be  identified, 
tracked  amd  resolved  in  accordance  with 
paragraph  (b)(8)  of  Section  II  of  this 
appendix 

(8)  Prol  lem  tracking  and  resolution  system. 
A  probleE  i  tracking  and  resolution  system 
must  be  ei  itablished  to  address  problems,  as 
identified  in  §  21.4(a)(5),  encountered  on  the 
ETOPS  si  inificant  systems  during  airplane 
and  engin  i  testing  that  could  "affect  the  safety 
of  ETOPS  operations.  If  the  airplane  or 
engine  ty|  e  certificated  is  a  derivative  of  a 
previous!  '  certificated  airplane  or  engine,  the 
criteria  of  §  21.4(a)(4)  may  apply. 

(i)  The  I  ystem  must  contain  a  means  for 
prompt  icKntification  of  problems  that  could 
impact  th(  >  safety  of  ETOPS  operations. 

(ii)  The  system  must  contain  the  process 
for  the  tin  ely  notification  to  the  responsible 
FAA  ofiio  (  of  all  relevant  problems 
encounter  }d,  and  corrective  actions  deemed 
necessary  in  a  maimer  that  allows  for 
appropria  e  FAA  review  of  all  planned 
corrective  actions. 

(iii)  The  system  must  be  in  effect  during 
the  phase!  of  airplane  and  engine 
developm  snt  that  will  be  used  to  assess  early 
ETOPS  eli  gibility. 

(iv)  Upc  n  Type  Certification,  the  certificate 
holder  mu  st  comply  with  problem  tracking 
and  resoli  tion  system  requirements  of  §  21.4. 

(9)  Relii  bility  demonstration  acceptance 
criteria:  Ft  ir  airplane,  propulsion  and  ETOPS 
significani  systems,  the  type  and  frequency  of 
failures  th  it  occur  during  the  airplane  flight 
test  progr«n  and  the  airplane  demonstration 
test  required  by  paragraph  (b)(7)  of  Section  II 
of  this  appendix  must  be  consistent  with  the- 
type  and  ftequency  of  failures  or 
malfunctians  that  would  be  expected  to 
occur  on  oresently  certified  ETOPS  airplanes. 

(c)  Comhined  service  experience  and  early 
ETOPS  mithod. 

(1)  The  f[i-service  experience  requirements 
of  paragra|>h  (a)(1)  may  be  reduced  to  15,000 
engine  hoi^s  provided  compliance  to 
paragraphs  (a)(5),  (b)(1),  (b)(2).  (b)(3).  (b)(4), 
(b)(5),  (b)(i),  (b)(8),  and  (b)(9)  of  Section  fl  of 
this  appendix  have  been  met. 

(2)  Addftionally,  as  allowed  by 
§21.21(b)ni),  the  in-service  experience 
requirem^ts  of  paragraph  (a)(1)  of  Section  II 
of  this  appendix  may  be  reduced  to  some 


level  other  than  15,000  engine  hours 
provided  compensating  factors  that  provide 
an  equivalent  level  of  ^ety  are  provided. 

Section  M— Airplanes  With  More  Than  Two 
Engines 

An  applicant  for  an  airplane  with  more 
than  two  engines  must  use  one  of  the 
methods  described  in  the  following 
paragraphs  (a),  (b)  or  (c)  of  Section  in  of  this 
appendix  to  certify  the  airplane  for  Extended 
Operations. 

(a)  Service  experience  method.  The 
applicant  must  demonstrate  that  the  airplane 
and  engine  combination  for  which  approval 
is  sought  has  the  required  airplane  and     - 
propulsion  system  capability  to  safely 
conduct  an  FTOPS  mission  and  maximum 
diversion  and  has  achieved  required  airplane 
system  reliability  based  upon  fleet  in-service 
experience. 

(1)  Required  service  experience.  After 
accumulating  250,000  worldwide  fleet  engine 
hours  on  the  airplane  and  engine 
combination  for  which  approval  is  sought, 
the  applicant  must  perform  a  reliability 
review.  The  number  of  hours  may  be  reduced 
if  adequate  compensating  factors  are 
identified  which  give  a  reasonable  equivalent 
database.  Where  experience  on  another 
airplane  is  applicable,  a  significant  portion  of 
the  250,000  hours  must  be  obtained  on  the 
candidate  airplane. 

(2)  Airplane  systems  assessment.  Airplane 
systems  must  comply  with  the  requirements 
of  §25.153S(a)  using  available  in-service 
reliability  data  for  ETOPS  significant 
systems.  All  causes  or  potential  causes  of 
ETOPS  significant  system  failures  occurring 
in  service  must  have  corrective  actions  that 
are  shown  to  be  effective  in  preventing  future 
occurrences, 

(3)  Airplane  fli^t  test  requirements.  The 
applicant  must  conduct  a  flight  test  to 
validate  the  adequacy  of  the  airplane's  flying 
qualities,  performance  and  the  flight  crew's 
ability  to  deal  with  engine  inoperative  and 
non-normal  worst  case  system  failure 
conditions  expected  to  occur  in  service. 

(^)  Eariy  ETOPS  method. 

(1)  Maintenance  and  operational 
procedures.  The  applicant  must  validate  all 
ETOPS  Significant  Systems  maintenance  and 
operationd  procedures.  The  applicant  must 
track  and  resolve  any  problems  found  as  a 
result  of  the  validation  through  the  Problem 
Tracking  and  Resolution  System  required  by 
paragraph  (b)(5)  of  Section  III  of  this 
appendix. 

(2)  Afew  technology  demonstration  testing. 
The  appUcant  must  conduct  testing  to 
substantiate  the  suitability  of  any  technology 
new  to  the  applicant,  including  substantially 
new  manufacturing  techniques. 

(3)  APU  validation  test.  If  utilizing  an  APU 
in  order  to  meet  the  requirements  of 
paragraph  (a)(2)  of  section  I  of  this  appendix, 
one  APU  of  the  type  to  certificated  wUh  the 
airplane  must  complete  a  test  consisting  of 
3,000  equivalent  aiiplane  operational  cycles. 
Following  completion  of  the  demonstration 
test,  the  APU  must  be  disassembled  and 
inspected.  Any  potential  sources  of  in-flight 
start  problems  or  run  problems  or  both  must 
be  identified,  tracked  and  resolved  in 
accordoQce  with  peragr^h  (b)(5)  of  Section 
m  of  this  appendix. 
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(4)  Airplane  demonstration  test.  For  each 
airplane  and  engine  combination  to  be 
certificated,  the  applicant  must  conduct 
flight-testing  with  one  or  more  airplanes  to 
demonstrate  that  the  aircraft,  its  components 
and  equipment  are  capable  of  and  function 
properly  during  ETOPS  and  ETOPS 
diversions.  This  flight-testing  may  be 
coordinated  with,  but  is  not  in  place  of  flight- 
testing  required  for  compliance  to 

§  21.35(b)(2). 
(i)  The  flight  test  program  must  include: 

(A)  Flights  simulating  actual  ETOPS 
operation  including  normal  cruise  altitude, 
step  climbs,  and  APU  operations  if 
compliance  to  paragraph  I  (b)(2)  of  this 
appendix  is  necessary. 

(B)  Demonstration  of  maximum  normal 
flight  duration  with  maximum  diversion  time 
for  which  eligibility  is  sought. 

(C)  Engine  inoperative  maximum  time 
diversions  to  demonstrate  the  airplane  and 
propulsion  system's  capability  to  safely 
conduct  an  FTOPS  diversion,  including  a 
repeat  of  a  maximum  continuous  thrust 
(MCT)  diversion  on  the  same  engine. 

(D)  Non-normal  conditions  to  demonstrate 
the  airplane's  capability  to  safely  conduct  an 
ETOPS  diversion  under  worst  case  system 
failure  conditions  expected  to  occiu'  in 
service. 

(E)  Diversions  into  representative 
operational  diversionary  airports. 

(F)  Repeated  exposure  to  humid  and 
inclement  weather  on  the  ground  followed  by 
long-range  operations  at  normal  cruise 
altitude. 

(ii)  The  flight  testing  must  validate  the 
adequacy  of  the  airplane's  flying  qualities, 
performance  and  flight  crew's  ability  to  deal 
with  the  conditions  of  paragraphs  (b)(4)(i)(C), 
(b)(4)(i)(D).  and  (b)(4)(i)(E)  of  Section  fll  ul 
this  appendix. 

(iii)  The  engine-inoperative  diversions 
must  be  evenly  distributed  among  the 
number  of  engines  in  the  applicant's  flight 
test  program  except  as  required  by  paragraph 
(b)(4)(i)(C)  of  Section  III  of  this  appendix. 

(iv)  The  test  airplane  or  airplanes  must  be 
operated  and  maintained  using  the 
recommended  operations  and  maintenance 
manual  procedvu^s  during  the  airplane 
demonstration  test. 

•    (v)  At  the  completion  of  the  airplane  or 
airplanes  demonstration  testing,  the  ETOPS 
Significant  Systems  must  undergo  an 
airplane  visual  inspection  per  the 
Instructions  for  Continued  Airworthiness  of 
§  25.1529.  The  engines  must  also  undergo  a 
gas  path  inspection.  These  inspections  are 
intended  to  identify  any  abnormal  conditions 
that  could  result  in  an  in-flight  shutdown  or 
diversion.  The  applicant  must  identify,  track 
and  resolve  any  abnormal  conditions  in 
accordance  with  paragraph  (b)(5)  of  Section 
in  of  this  appendix. 

(5)  Problem  tracking  and  resolution  system. 
The  applicant  must  establish  a  problem 
tracking  and  resolution  system  to  address 
probleins,  as  identified  in  §  21.4(a)(5), 
encountered  on  the  ETOPS  Significant 
Systems  during  airplane  emd  engine  testing 
that  could  affect  the  safety  of  ETOPS 
operations.  If  the  airplane  or  engine  type 
certificated  is  a  derivative  of  a  previously 
certificated  airplane  or  engine  the  criteria  of 
§  21.4(a)(4)  may  apply. 


(i)  The  system  must  contain  a  means  for 
prompt  identification  of  problems  that  could 
impact  the  safety  of  ETOPS  operations. 

'  (ii)  The  system  must  contain  the  process 
for  the  timely  notification  to  the  responsible 
FAA  office  of  all  relevant  problems 
encountered,  and  corrective  actions  deemed 
necessary,  in  a  manner  that  allows  for 
appropriate  FAA  review  of  all  planned 
corrective  actions. 

(iii)  The  system  must  be  in  effect  during 
the  phases  of  airplane  and  engine 
development  that  will  be  used  to  assess  early 
ETOPS  eligibihty. 

(iv)  Upon  type  certification,  the  problem 
tracking  and  resolution  system  will  revert  to 
the  requirements  of  §  21.4. 

(6)  Reliability  demonstration  acceptance 
criteria.  For  ETOPS  significant  systems,  the 
type  and  frequency  of  failures  that  occiu 
during  the  airplane  flight  test  program  and 
the  adrplane  demonstration  test  required  by 
'paragraph  (b)(4)  of  this  section  must  be 
consistent  with  the  type  and  frequency  of 
failures  or  malfunctions  that  would  be 
expected  to  occur  on  presently  certified 
ETOPS  airplanes,  or  any  non-ETOPS 
derivative  models  of  those  aircraft  or  engines. 

(c)  Combined  service  experience  and  early 
ETOPS  method. 

(1)  The  in-service  experience  requirements 
of  paragraph  (a)(1)  of  Section  m  of  this 
appendix  may  be  reduced  to  15,000  engine 
hours  provided  compliance  to  paragraphs 
(a)(3),  (b)(1).  (b)(2).  (b)(3),  (b)(5).  and  (b)(6)  of 
Section  ni  of  this  appendix  have  been  met. 

(2)  Additionally,  as  allowed  by 

§  21.21(b)(1),  the  in-service  experience 
requirements  of  paragraph  (a)(1)  of  Section  m 
of  this  appendix  may  be  reduced  to  some 
level  other  than  15,000  engine  hours 
provided  compensating  factors  that  provide 
an  equivalent  level  of  safety  are  provided. 

PART  33— ENGINE  CERTIFICATION 

9.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701- 
44702-44704. 

10.  Amend  §  33.71  by  revising 
paragraph  (c)(4)  to  read  as  folloWs^^ 

§33.71     Lubrication  system. 

***** 

(c)*  *   * 

(4)  Each  oil  tank  cap  must  provide  an 
oil-tight  seal.  For  applicants  seeking 
type  design  eligibility  for  engines  to  be 
installed  in  an  Extended  Operations 
(ETOPS)  airplane  in  accordance  with 
§  25.1535,  the  oil  tank  must  be  designed 
to  prevent  a  hazardous  quantity  of  oil 
loss  due  to  oil  tank  cap  installation 
errors. 
***** 

11.  Revise  §  33.90  to  read  as  follows: 

§  33.90    Initial  maintenance  Inspection  test 

Each  engine,  except  engines  being 
type  certificated  through  amendment  of 
an  existing  type  certificate  or  through 
supplemental  type  certification 


procedures,  must  complete  one  of  the 
following  tests  on  an  engine  that 
substantially  conforms  to  the  final  type 
design  to  establish  when  the  initial 
maintenance  inspection  is  required: 

(a)  An  approved  engine  test  that 
simulates  the  conditions  in  which  the 
engine  is  expected  to  operate  ia  service, 
including  tyrpical  start-stop  cycles. 

(b)  An  approved  engine  test  in 
accordance  with  §§  33.200(c)  and 
33.200(f)  of  this  part. 

12.  Add  subpart  G  of  part  33  to  read 
as  follows: 

Subpart  G— Special  Raqulremanta: 
Turtiine  Aircraft  Engines 

133.200    Early  extended  operations 
(ETOPS)  eiigfbilHy  and  test  raquirsments. 

Each  applicant  seeking  engine  type 
design  eligibility  for  an  engine  to  be 
installed  in  a  twin-engine  ETOPS 
airplane  that  does  not  have  the  service 
experience  required  by  14  CFR  part  25, 
Appendix  L,  section  II,  paragraph  (a) 
mt}st  comply  with  the  following: 

(a)  The  engine  must  be  designed  using 
a  design  quality  process  acceptable  to 
the  Administrator,  which  assures  that 
design  features  of  the  engine  minimize 
the  occurrence  of  failures,  malfunctions, 
or  maintenance  errors  that  could  result 
in  loss  of  thrust  control,  in-flight 
shutdown,  or  other  power  loss. 

(b)  The  design  features  of  the  engine 
must  address  problems  that  have  been 
shown  to  result  in  loss  of  thrust  control, 
in-flight  shutdown,  or  other  power  loss, 
when  compared  to  the  applicant's  other 
relevant  type  design  approvals  received 
within  the  past  ten  years,  providing  that 
adequate  service  data  is  available  within 
that  ten-  year  period.  Appficants  without 
applicable  engine  service  experience 
may  show  equivalent  experience  and 
equivalent  knowledge  of  problem 
mitigating  design  practices  to  that 
gained  firom  actual  service  experience  in 
a  manner  acceptable  to  the 
Administrator. 

(c)  The  following  test  must  be 
conducted  on  an  engine  that 
substantially  conforms  to  the  type 
design  and  in  accordance  with  an 
approved  test  plan  that  consists  of: 

(1)  Simulated  ETOPS  Mission  Cyclic 
Endurance.  The  test  must  include  a 
minimum  of  3,000  representative 
service  start-stop  mission  cycles  (take- 
off, climb,  cruise,  descent,  approach, 
landing  and  thrust  reverse),  plus  three 
simulated  diversion  cycles  at  maximum 
continuous  thrust  for  the  maximum 
diversion  time  for  which  ETOPS 
eligibility  is  sought.  The  diversions  are 
to  be  approximately  evenly  distributed 
over  the  cyclic  diu-ation  of  the  test,  with 
the  last  diversion  to  be  conducted 
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within  100  cycles  of  the  completion  of 
the  test. 

(2)  Unbalance  and  Vibration 
Endurance,  (i)  The  simulated  ETDPS 
mission  cyclic  endurance  test  required 
by  §  33.200(c)(1)  must  be  performed 
with  the  high  speed  and  low  speed  main 
«igine  rotors  independently  imbalanced 
to  obtain  a  minimum  of  90  percent  of 
the  recommended  field  service 
maintenance  vibration  levels.  In 
addition  to  the  specified  unbalance  for 
the  low  and  high-speed  rotors,  for 
engines  with  three  main  engine  rotors, 
the  intermediate  speed  rotor  must  also 
be  independently  unbalanced  to  obtain 
a  minimum  of  90  percent  of  the 
recommended  production  acceptance 
vibration  level.  The  vibration  level  must 
be  defined  as  the  peak  level  seen  during 
a  slow  acceleration  and  deceleration  of 
the  engine  across  the  operating  speed 
range. 

(ii)  Each  60  rpm  incremental  step  of 
thejjrpical  high-speed  rotor  start-stop 
mission  cycle  speed  range  (take-off, 
climb,  cruise,  descent,  approach, 
landing  and  thrust  reverse)  must  be 
subjected  to  a  minimum  of  three  million 
vibration  cycles  during  the  cyclic 
endurance  test.  The  test  may  be 
conducted  usii^  any  rotoc- speed  step 
increment  up  to  200  rpm  provided  that 
the  typical  service  start-stop  cycle  speed 
range  is  covered.  For  a  200  rpm  step  the 
corresponding  vibration  cycle  count  is 
to  be  ten  million  cycles. 

(iii)  Each  60  rpm  incremental  step  of 
the  high-speed  rotor  approved 
operational  speed  range  between 
minimiun  flight  idle  and  cruise  power, 
and  not  covered  by  §  33.200(c){2){ii), 
must  be  subjected  to  a  minimum  of 
300,000  vibration  cycles  during  the 
cyclic  endurance  test.  The  test  may  be 
conducted  using  any  rotor  speed  step 
increment  up  to  200  rpm  provided  that 
the  applicable  speed  range  is  covered. 
For  a  200  rpm  step  the  corresponding 
vibration  cycle  count  is  to  be  1  million 
cycles. 

(iv)  Vibration  surveys  will  be 
conducted  at  periodic  intervals 
throughout  the  cyclic  enduranee  test. 
The  equivalent  value  of  the  peak 
vibration  level  observed  during  the 
surveys  must  meet  the  minimum 
vibration  requirement  of 
§33.200(c)(2)(i). 

(v)  An  alternate  vibration  test  that 
provides  an  equivalent  demonstration  of 
the  unbalance  and  vibration  endurance 
test  specified  in  paragraphs 
§§33.200(c)(2)(i)  through 
33.20O(c)(2)(iv)  may  be  approved  by  the 
Administrator. 

(d)  Prior  to  the  testing  required  by 
§  33.200(c),  the  test  engine  must  be 
subjected  to  a  calibration  run  to 
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dociunei  X  power  and  thrust 
characte  istics. 

(e)  At  me  conclusion  of  the  testing 
requiredby  §  33.200(c),  the  test  engine 
must:      I 

(1)  Be  Subjected  to  a  calibration  test  at 
sea-level. conditions;  and  any  change  in 
thrust  characteristics  must  be  within 
certified  imits. 

(2)  Be  1  isually  inspected  in"' 
accordan  ce  with  the  on-wing  inspection 
recomme  ndations  and  limits  contained 
in  the  Inj  tructions  for  Continued 
Airworth  iness  submitted  in  support  of 
§33.4. 

(3)  Be  (tompletely  disassembled  and: 
(i)  Theengine  hardware  must  be 

inspecte( : 

(A)  In  1  ccordance  with  the  applicable 
inspectio  ^recommendations  and  limits 
containei  in  the  Instructions  for 
Continue  i  Airworthiness  submitted  in 
support  of  §33.4; 

(B)  Wit  1  consideration  of  the  causes 
of  loss  of  thrust  control,  in-flight 
shutdow]  1  or  other  power  losses 
identifiec  by  §  33.200(b);  and 

(C)  In  a  manner  to  identify  wear  or 
distress  c  mditions  which  could  result 
in  loss  of  thrust  control,  in-flight 
shutdowi  I,  or  other  power  loss,  and 
which  ar«  not  specifically  identified  by 
§  33.200(1 0  or  addressed  within  the 
current  Ir  structions  for  Continued 
Airworth  ness. 

(ii)  The  engine  hardware  must  not 
show  dis  ress  to  the  extent  that  could 
result  in   oss  of  thrust  control,  in-flight 
shutdowi ,  or  other  power  loss  within  a 
period  of  operation  before  the 
componei  it,  assembly  or  system  would 
likely  ha>  e  been  inspected  or 
functiona  ly  tested  for  integrity  while  in 
service.  S  ich  hardware  distress  must  - 
liave  corr  ictive  action  implemented  by 
way  of  de  sign  changes,  maintenance 
instructio  is  or  operational  procediues 
before  ET  DPS  eligibility  is  granted. 

(iii)  Th(  type  and  frequency  of 
hardware  distress  that  occurs  during  the 
engine  te!  t  must  be  consistent  with  the 
type  and  requency  of  hardware  distress 
that  woul  1  be  expected  to  occur  on 
ETOPS  el  gible  engines,  or  any  non- 
ETOPS  d«  rivative  engines  of  this  type. 
Additions  1  analysis  and/or  tests  may  be 
required  t  a  satisfy  this  requirement. 

(f)  The  1.000  cycle  simulated  ETOPS 
mission  c  fclic  endurance  test  required 
by  §  33.2C  D(g^  may  be  used  to  show 
compliani  :e  with  §§  33.90  and  33.90(b). 
After  com  sleting  the  full  number  of  test 
cycles  rec  lired  for  an  initial 
maintena  ice  inspection  test  conducted 
in  accordi  ince  with  §  33.90(a),  the  3,000 
cycle  simi  rlated  ETOPS  mission  cyclic 
endurano  i  test  may  be  interrupted  so 
that  the  ei  igine  may  be  inspected  by  an 
on-wing  c  r  other  method  and  criteria  • 


acceptable  to  the  Administrator. 
Following  the  §  33.90(b)  inspection,  the 
ETOPS  test  must  be  resumed  to 
complete  the  requirements  of  §  33.200. 

13.  Add  paragraph  A33.3(c)  to 
Appendix  A  to  read  as  follows: 

Appendix  A  to  Part  33 — Instructions  ibr 
Continued  Airworthiness 


A33.3  Content 

***** 

(c)  Extended  Operations  (ETOPS) 
Requirements.  For  engines  to  be  installed  in 
ETOPS  airplanes,  procedures  for  engine 
condition  monitoring  must  be  included 
within  the  Instructions  for  Continued 
Airworthiness.  The  engine  condition 
monitoring  procedures  must  be  able  to 
determine  prior  to  flight,  whether  an  engine 
is  capable  of  providing,  within  certified 
engine  operating  limits,  the  maximum  power 
or  tiinist,  bleed  air  and  power  extraction 
required  for  the  desired  engine  inoperative 
diversion.  For  engines  to  be  installed  on 
twin-engine  ETOPS  airplanes,  the  engine 
condition  monitoring  procedures  must  be 
validated  before  ETOPS  eligibility  is  granted. 

PART  121— AIR  CARRIER 
OPERATIONS 

14.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
41706,  44101,  44701-44702,  44705,  44709- 
44711,  44713.  44716-44717,  44722,  46105. 

15.  Add  §  121.7  to  read  as  follows: 

§  1 21 .7    Definitions  and  designations. 

The  following  definitions  apply  to 
those  sections  of  part  121  that  apply  to 
ETOPS: 

Adequate  airport  means  an  airport 
that: 

(1)  The  Administrator  determines 
satisfies  safety  requirements  of  part  139, 
subpeut  D,  excluding  aircraft  rescue  and 
fire  fighting  service,  or 

(2)  Meets  the  landing  performance 
requirements  of  §  121.197,  or 

(3)  Is  a  military  airport  that  is  active 
and  operational,  and  meets  the  landing 
performance  requirements  of  §  121.197. 

ETOPS  alternate  means  an  adequate 
airport  listed  in  the  certificate  holder's 
operations  specifications  that  meets  the 
requirements  of  §  121.624  and  the 
Rescue  and  Fire  Fighting  (RFF) 
requirements  of  §  121.106  designated  in 
a  dispatch/flight  release.  This  definition 
applies  to  fli^t  planning  and  does  not 
in  any  way  limit  the  discretion  of  the 
pilot  in  command  during  flight. 

ETOPS  area  of  operation.  (1)  ETOPS 
area  of  operation  means  for  turbine 
engine  powered  airplanes  with  two 
engines,  an  area  beyond  60  minutes 
from  an  adequate  airport,  or  with  more 
than  two  engines,  an  area  beyond  180 
minutes  from  an  adequate  airport,  and 
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within  the  authorized  ETOPS  mairiTniirn 
diversion  time  approved  for  the 
operation  being  conducted  or  an  area 
designated  by  the  Administrator  as  an 
area  of  ETOPS  applicabiUty.  An  ETOPS 
area  of  operation  is  calcidated  at  a  one^ 
engine  inoperative  cruise  speed 
(approved)  under  standard  conditions  in 
still  air. 

(2)  The  Administrator  designates  the 
following  areas  as  ETOPS  areas  in 
which  the  planning,  operational,  and 
equipage  requirements  for  ETOPS 
apply: 

(i)  NOPAC:  The  North  Pacific  Air 
Traffic  Service  routes  and  adjacent 
airspace  between  Anchorage  and  Tokyo 
Flight  Information  Region. 

(ii)  North  Pacific:  Pacific  Ocean  areas 
north  of  40°  N  latitudes  including 
NOPAC  ATS  routes,  and  published 
PACOTS  (Pacific  organized  track 
system)  tracks  between  Japan  and  North 
America. 

(iii)  Polar  areas — North  Pole:  The 
entire  area  north  of  78°  N  latitude. 

(iv)  Polar  areas — South  Pole:  The 
entire  area  south  of  60°  S  latitude. 

ETOPS  dual  maintenance  means 
maintenance  actions  performed  on  the 
same  element  of  identical,  but  separate 
ETOPS  maintenance  significant 
systems,  during  the  same  routine  or 
non-routine  visit.  This  is  to  recognize 
and  preclude  conunon  cause  human 
failure  modes  without  proper 
verification  process  or  operation  test 
prior  to  ETOPS. 

(1)  For  turbine  engine  powered 
airplanes  with  two  engines — A 
maintenance  action  performed  on  the 
same  element  of  identical  but  separate 
ETOPS  significant  systems  during  the 
same  routine  or  non-routine  visit. 

(2)  For  turbine  engine  powered 
airplanes  with  more  than  two  engines — 
A  maintenance  action  perfonned  on  the 
same  element  of  identical  but  separate 
ETOPS  significant  systems  on  2  engines 
of  a  3  engine  aircraft,  or  more  than  1 
engine  per  side  of  a  4  engine  aircraft 
during  the  same  routine  or  non-routine 
visit. 

ETOPS  entry  point  means,  for  turbine 
engine  powered  airplanes,  the  first  point 
on  the  route  of  an  authorized  flight 
which  is  more  than  60  minutes  from  an 
adequate  airport  for  airplanes  with  two 
engines,  or  180  minutes  bom  an 
adequate  airport  for  airplanes  with  more 
than  two  engines,  or  a  point  designated 
as  an  entry  point  in  an  area  designated 
by  the  Administrator  as  an  area  of 
ETOPS  applicability.  The  ETOPS  entry 
point  is  calculated  at  a  one-engine 
inoperative  cruise  speed  (approved) 
imder  standard  conditions  in  still  air. 

ETOPS  maintenance  significant 
system  means: 


(1)  A  system  for  which  the 
redundancy  characteristics  are  directly 
linked  to  the  niunber  of  engines;  or 

(2)  A  system  that  may  a^ct  the 
proper  functioning  of  the  engines  to  the 
extent  that  it  could  result  in  an  in-flight 
shutdown  or  uncommanded  loss  of 
thrust;  or 

(3)  A  system  that  contributes 
significantly  to  the  safety  of  a  diversion. 

ETOPS  qualified  personnel  means 
maintenance  personnel  that  have 
completed  the  certificate  holder's 
ETOPS  training  program. 

Maximum  diversion  time  means  for 
the  purposes  of  ETOPS  in  part  121  the 
diversion  time,  imder  standard 
conditions  in  still  air  at  the  One  Engine 
Inoperative  Cruise  Speed  (Approved). 

One  engine  inoperative  cruise  speed 
means,  for  the  purposes  of  those 
sections  of  part  121  applicable  to 
ETOPS,  a  speed  within  the  certified 
operating  limits  of  the  airplane,  selected 
by  the  certificate  holder  and  approved 
by  the  FAA,  that  is  used  for  calculating 
fuel  reserve  requirements  and  the  still 
air  distance  associated  with  the 
maximum  approved  one  engine 
inoperative  diversion  distance  for  the 
flight. 

16.  Amend  §  121.97  by  revising 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§121.97    Airports:  Required  data. 


(b) 
(D* 


(ii)  Public  protection  including  the 
availability  of  facilities  at  each  airport  or 
in  the  immediate  area  suflicient  to 
protect  the  passengers  and  crew  from 
the  elements  and  to  see  to  their  welfare. 
***** 

17.  Amend  §  121.99  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§121.99    Communications  facilities.  . 

***** 

(c)  For  ETOPS  where  voice 
communication  facilities  are  available, 
voice  communications  must  be 
provided.  The  certificate  holder  must 
consider  potential  routes  and  altitudes 
necessary  for  diversion  to  ETOPS 
alternates  in  determining  whether  voice 
communication  facilities  are  available. 
Where  voice  communication  fecilities 
are  not  available  or  is  of  poor  quality, 
and  voice  communication  is  not 
possible,  communications  using 
alternative  systems  must  be  substituted. 

(d)  For  ETOPS  beyond  180  minutes 
the  certificate  holder  must  have  an 
additional  communication  system  that 
is  capable  of  providing  immediate 
satellite  based  voice  commimications  of 
landline  telephone-fidelity.  The  system 
must  provide  communication  capability 


between  the  flight  crew  and  air  trafBc 
sCTvices  and  the  flight  crew  and  the 
certificate  holder.  The  certificate  holder 
must  consider  potential  routes  and 
altitudes  necessary  for  diversion  to 
ETOPS  alternates  in  determining 
whether  immediate,  satellite  based 
voice  communications  are  available. 
Where  immediate,  satellite  based  voice 
communications  are  not  available,  or  are 
of  poor  quality,  conununications  using 
alternative  systems  must  be  substituted. 

18.  Add  §  121.106  to  read  as  follows: 

§121.106    ETOPS  aRemate:  Rescue  lira 
fighting  service  (RFFS). 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  rescue 
fire  fighting  service  must  be  available  at 
each  airport  designated  as  an  ETOPS 
alternate  listed  in  a  dispatch  or  flight 
release. 

(1)  For  ETOPS  up  to  180-minute 
diversion  length,  the  designated  ETOPS 
alternates  must  have  rescue  fire  fighting 
capability  equivalent  to  that  specified 
by  ICAO  Category  4. 

(2)  For  Two-Engine  207-Minute 
operations  the  designated  ETOPS 
Alternates  must  have  rescue  fire  fighting 
capability  equivalent  to  that  specified 
by  ICAO  Category  4.  In  addition,  at  least 
one  adequate  airport  within  the  207- 
minute  diversion  time  must  have  rescue 
fire  fighting  capability  equivalent  to  that 
specified  by  ICAO  Category  7. 

(3)  For  all  other  ETOPS  operations 
beyond  180  minutes,  the  designated 
ETOPS  alternates  must  have  rescue  fire 
fighting  capability  equivalent  to  that 
specified  by  ICAO  Category  7. 

(b)  If  the  equipment  and  personnel 
required  in  paragraph  (a)  are  not 
immediately  available  at  the  airport,  the 
airport  may  still  be  listed  on  the 
dispatch  or  flight  release  if  the  required 
RFFS  capability  can  be  augmented  from 
the  local  fire  fighting  assets.  Such 
equipment  and  personnel  must  be 
available  on  arrival  of  the  diverting 
airplane  and  must  remain  as  long  as  the 
diverting  airplane  requires  the  services. 
A  30-minute  response  time  for 
augmentation  by  the  local  fire 
department  is  adequate  if  the  initial 
notification  to  respond  can  be  initiated 
while  the  diverting  airplane  is  enroute. 

19.  Add  §  121.122  to  read  as  follows: 

§121.122    Communications  facilWss. 

(a)  Each  certificate  holder  conducting 
supplemental  operations  must  show, 
that  a  two-way  radio  commiuiication 
system  or  other  means  of 
communication  approved  by  the 
Administrator  is  available  at  points  that 
will  ensuire  reUable  and  rapid 
communications,  under  normal 
operating  conditions  over  the  entire 
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route,  (either  direct  oY  via  approved 
point-to-point  circuits)  between  each 
airplane  and  the  certificate  holder,  and 
between  each  airplane  and  the 
appropriate  air  traffic  services,  except  as 
specified  in  §  1 2 1 .  35 1  (c). 

(b)  For  ETOPS  where  voice 
communication  facilities  are  available, 
voice<:ommunications  nrust  be 
provided.  The  certificate  holder  must 
consider  potential  routes  and  altitudes 
necessary  for  diversion  to  ETOPS 
alternates  in  determining  whethep-voice 
communication  facilities  are  available. 
Where  voice  communication  facilities 
are  not  available  or  is  of  poor  quality, 
and  voice  communication  is  not 
possible,  communications  using 
alternative  systems  must  be  substituted. 

(c)  For  ETOPS  beypnd  180  minutes 
the  certificate  holder  must  have  an 
additional  communication  system  that 
is  capable  of  providing  immediate 
satellite  based  voice  communications  of 
landline  telephone-fidelity.  The  system 
must  provide  commimication  capability 
between  the  flight  crew  and  air  traffic 
services  and  the  flight  crew  and  the 
certificate  holder.  The  certificate  holder 
must  consider  potential  routes  and 
altitudes  necessary  for  diversion  to 
ETOPS  alternates  in  determining 
whether  inunediate,  satellite  based 
voice  communications  are  available. 
Where  immediate,  satellite  based  voice 
communications  are  not  available,  or  are 
of  poor  quality,  communications  using 
alternative  systems  must  be  substituted. 

20.  Amend  §  121.135(b)  by: 

a.  Redesignating  paragraphs  (b)(10) 
through  (b)(22)  as  paragraphs  (b)(ll) 
through  (b)(23); 

b.  Redesignating  paragraphs  (b)(23) 
and  {b)(24)  as  paragraphs  (b)(25)  and 
(b)(26);  and 

c.  Adding  paragraphs  (b){10)  and 
(b)(24)  as  follows: 

f121.135    Contents. 

***** 

(b)*  *  * 

(10)  For  ETOPS,  airplane  performance 
data  to  support  all  phases  of  these 
operations. 

*        *        *        •        • 

(24)  For  flag  and  supplemental 
operations,  a  passenger  recovery  plan 
applicable  to  each  approved  en  route 
alternate  airport  listed  in  the  air  carrier's 
operations  specifications. 
***** 

21.  Amend  §  121.161  by  revising 
paragraph  (a)  and  adding  paragraph  (d) 
to  read  as  follows: 


1121.161 
rout*. 


Airplane  limitations:  Type  of 


(a)  No  certificate  holder  may  operate 
a  turbine  engine  powered  airplane  over 


a  route  t  lat  contains  a  point  farther  than 
60  minu  es  flying  time  from  an  adequate 
airport  for  airplanes  with  two  engines, 
or  180  minutes  flying  time  from  an 
adequate  airport  for  airpldues  with  more 
than  twq  engines,  (in  still  air  at  normal 
cruising  bpeed  with  one  engine 
inoperative)  or  within  an  area 
designated  by  the  Administrator  as  an 
Area  of  I  TOPS  Applicability  unless 
approve))  by  the  Administrator  in 
accordaiice  with  Appendix  O  of  this 
part.  Th«  polar  areas  are  designated  as 
areas  of;  TOPS  applicability.  ETOPS 
must  be  i  luthorized  in  the  certificate 
holder's  operations  specifications. 
***** 

(d)  Un  ess  authorized  by  the 
Adminis  rator,  based  on  the  character  of 
the  terra:  n,  the  kind  of  operation  or  the 
perforraa  nee  of  the  airplane  to  be  used, 
certifi  cate  holder  may  operate  a 
iprocc  ting  engine  powered  airplane 
ro  ite  that  contains  a  point  farther 
r  linutes  flying  time  (in  still  air 
a  cruising  speed  with  one 
in  operative)  from  an  adequate 
airport. 

22.  Adti  §  121.374  to  read  as  follows: 


no 
rec 

over  a 
than  60 
at  norma 
engine  i 


hav3 
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(ii)  Procedures 


ETOPS  maintenance  elements. 

c  rtificate  holder  authorized  to 
rrOPS  imder  Appendix  O  ' 
a  maintenance  program  that 
he  following: 

maintenance,  and 
(CMP)  compliance.  A  system 
compliance  with  the 
requirements  set  forth  in  the 
Maintenance  and 
(CMP)  for  each  airframe  and 
CO  tnbination,  or  the  Type  Design 
for  each  airframe  and  engine 

Any  CMP  changes 
for  continued  safe  ETOPS 
be  mandated  through  the 
Directive  procedures 
to  part  39  of  this  chapter. 
Confinuous  airworthiness 

program  (CAMP).  Develop 
a  continuous  airworthiness 
program  based  on  the 
maintenance  program  or 
curre  itly  approved  for  the  operator 
emented  for  ETOPS  for  each 
i  nd  engine  combination.  The 
I  lust  include  the  following: 

pre-departure  service 
I  :heck  that  must  be 
pli^hed  immediately  prior  to  an 
and  certified  complete  by 
qualified  maintenance 


maintenance,  (i)  Procedures 
e  ETOPS  dual  maintenance. 

to  use  if  ETOPS  dual 
maintenance  cannot  be  avoided. 


(3)  Verification  program.  Procedures 
for  corrective  action  to  an  ETOPS 
maintenance  significant  system. 

(4)  Task  identification.  Identify 
ETOPS  specific  procedures  or  tasks  that 
must  be  accomplished  or  verified  by 
ETOPS  qualified  personnel. 

(5)  Centralized  maintenance  control 
procedures.  Establish  and  document 
procedures  for  centralized  Maintenance 
Control  related  to  ETOPS. 

(6)  ETOPS  program  document. 
Develop  a  docmnent  for  use  by 
personnel  involved  in  ETOPS.  All 
ETOPS  requirements,  including 
supportive  programs,  procedures,  duties 
and  responsibilities,  must  be  identified 
in  this  document  and  submitted  for 
approval  to  the  CHDO.  This  dociunent 
is  not  required  to  be  inclusive  but  must 
at  least  reference  the  maintenance 
programs  and  clearly  define  where  they 
are  located  in  the  certificate  holder's 
document  system.  Changes  to  the 
ETOPS  document  must  be  submitted  to 
the  CHDO  and  approved  before  such 
changes  may  be  adopted. 

(7)  ETOPS  parts  control.  Develop  an 
ETOPS  parts  control  program  to  ensure 
the  proper  identification  of  parts  to 
maintain  the  ETOPS  configuration. 

(8)  Reliability  program.  Develop  an 
ETOPS  reliability  program,  or 
supplement  the  existing  reliability 
program.  The  program  must  be  event-  - 
oriented  and  incorporate  reporting 
procedures  for  significant  events 
detrimental  to  ETOPS  flights. 

(i)  In  addition  to  the  reporting 
requirements  in  §  121.703,  the  following 
items  must  be  reported  within  72  hours 
to  the  CHDO: 

(A)  In-flight  shutdowns. 

(B)  Diversions  or  turnback. 

(C)  Uncommanded  power  changes  or 
surges. 

(D)  Inability  to  control  the  engine  or 
obtain  desired  power. 

(E)  Problems  with  systems  critical  to 
ETOPS. 

(F)  Any  other  event  detrimental  to 
ETOPS. 

(ii)  The  certificate  holder  must 
conduct  an  investigation  into  the  cause 
of  the  occurrence  of  any  event  listed  in 
§  121.703  and  paragraph  (b)(8)(i)  of  this 
section  in  conjunction  with 
manufacturers  and  submit  findings  and 
description  of  corrective  action  to  the 
CHDO.  The  report  must  be  submitted  in 
the  manner  prescribed  by  §  121.703(e). 
The  corrective  action  must  be 
acceptable  to  the  CHDO. 

(c)  Propulsion  system  monitoring.  (1) 
If  the  IFSD  rate  computed  on  a  12- 
month  rolling  average  exceeds  the 
following  values,  the  certificate  holder, 
in  conjunction  with  the  CHDO.  must 
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investigate  conunon  cause  effects  or 
systemic  errors, 
(i)  Two  engine  airplanes: 

(A)  0.05/1,000  engine  hours  for 
ETOPS  up  to  and  including  120 
minutes; 

(B)  0.03/1,000  engine  hours  for 
ETOPS  beyond  120  minutes  up  to  and 
including  180  minutes,  and  207  minutes 
in  North  Pacific;  and 

(C)  0.02/1,000  engine  hours  for 
ETOPS  beyond  180  minutes,  except  for 
207  minutes  in  North  Pacific. 

(ii)  For  airplanes  with  more  than  two 
engines: 

(A)  0.2/1,000  engine  hours  for  3- 
engine  ETOPS;  and 

(B)  0.1/1,000  engine  hours  for  4- 
engine  ETOPS. 

(2)  The  report  of  investigation  and,  if 
necessary,  corrective  action  taken,  must 
be  submitted  within  30  days  through  the 
CHDO  to  the  Director  of  the  Flight 
Standards  Service  for  approval. 

(d)  Engine  condition  monitoring.  The 
certificate  holder  must  establish  and 
conduct  an  Engine  Condition 
Monitoring  program  to  detect 
deterioration,  at  an  early  stage,  and  to 
allow  for  corrective  action  before  safe 
operation  is  affected. 

(1)  This  program  must  describe  the 
parameters  to  be  monitored,  method  of 
data  collection,  analysis,  and  corrective 
action  process. 

(2)  The  program  must  ensure  that 
engine  limit  margins  are  maintained  so 
that  a  prolonged  engine  inoperative 
diversion  may  be  conducted  without 
exceeding  approved  engine  limits  (for 
example,  rotor  speeds,  exhaust  gas 
temperatures)  at  all  approved  power 
levels  and  expected  environmental 
conditions. 

(e)  Oil  consumption  monitoring.  The 
certificate  holder  must  establish  and 
conduct  an  engine  oil  consumption 
monitoring  program  to  ensure  that  there 
is  enough  oil  to  complete  any  ETOPS 
flight.  The  operator's  consumption  limit 
must  not  exceed  the  manufacturer's 
recommendations.  The  program  must 
consider  the  amount  of  oil  added  at  the 
departing  ETOPS  stations  with  reference 
to  the  nmning  average  consumption. 
The  monitoring  must  be  continuous  up 
to  and  including  oil  added  at  the  ETOPS 
departure  station.  The  APU  must  be 
included  if  an  APU  is  required  for 
ETOPS. 

(f)  APU  in-flight  start  program.  If  APU 
in-flight  start  capability  is  required  for 
ETOPS,  the  certificate  holder  must  have 
a  cold  soak  in-flight  APU  start  and  nm 
reliability  program  acceptable  to  the 
Administrator. 

(g)  Maintenance  training.  The 
certificate  holder  must  review  the 
airplane  and  engine  combination 


maintenance  training  program  with  the 
CHDO  to  ensiu-e  that  it  adequately 
supports  ETOPS  training  requirements. 
The  certificate  holder  must  develop 
additional  ETOPS  specific  training  that 
focuses  on  the  special  nature  of  ETOPS 
and  is  required  for  all  personnel 
involved  in  ETOPS.  This  training  is  in 
addition  to  the  operator's  accepted 
maintenance  training  program  to  qualify 
individuals  for  specific  airplanes  and 
engines. 

(h)  Procedural  changes.  Any 
substantial  changes  to  the  maintenance 
or  training  procedures  established  to 
qualify  for  ETOPS  must  be  submitted  to 
the  CHDO  and  approved  before  they 
may  be  adopted. 

23.  Amend  §  121.415  by  adding 
paragraph  (a)(4)  to  read  as  follows: 

§  1 21 .41 5    Crewmemtier  and  dispatcher 
training  requirements. 

(a)  *  *  *  -         ■ 

(4)  Training  for  crewmembers  and 
dispatchers  in  their  roles  and 
responsibilities  in  the  certificate 
holder's  passenger  recovery  plan. 
***** 

24.  Amend  §  121.565  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 21 .565    Engine  inoperative:  Landing; 
reporting. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  an  engine 
of  an  airplane  fails  or  whenever  an 
engine  is  shutdown  to  prevent  possible 
damage,  the  pilot  in  command  shall 
land  the  airplane  at  the  nearest  suitable 
airport  in  point  of  time  at  which  a  safe 
landing  can  be  made. 
***** 

25.  Add  §  121.624  to  read  as  follows: 

§121.624    ETOPS  alternates. 

(a)  No  person  may  dispatch  an 
airplane  for  ETOPS  imless  the  ETOPS 
Alternates  listed  in  the  dispatch  or  flight 
release  are  located  such  that  the 
airplane  remains  within  the  authorized 
ETOPS  maximum  diversion  time  under 
which  the  flight  is  to  be  dispatched.  The 
certificate  holder  must  consider  all 
adequate  airports  within  the  diversion 
limits  of  the  operation  that  meet  the 
standeirds  of  this  part.  Each  required 
ETOPS  Alternate  must  be  listed  in  the 
dispatch  or  flight  release. 

(b)  No  person  may  list  an  airport  as  an 
ETOPS  Alternate  in  the  dispatch  or 
flight  release  imless  the  appropriate 
weather  reports  or  forecasts  or  any 
combination  thereof  indicating  that 
weather  conditions  are  at  or  above 
ETOPS  Alternate  minima  specified  in 
the  certificate  holder's  operations 
specifications  and  with  field  condition 
reports  indicating  that  a  safe  landing 


can  be  accomplished  at  the  time  of  the 
intended  operation  (fit)m  the  earliest  to 
the  latest  time  of  landing  at  that  airport). 
Once  a  flight  is  enroute,  the  ETOPS 
Alternates  must  meet  the  requirements 
of  §  121.631(c). 

(c)  No  person  may  list  an  airport  as  an 
ETOPS  Alternate  in  the  dispatch  or 
flight  release  unless  that  airport  meets 
the  requirements  of  this  part. 

(d)  No  person  may  list  an  airport  as 
an  ETOPS  Alternate  in  the  dispatch  or 
flight  release  unless  that  airport  meets 
the  public  protection  requirements  of 
§121.97(b)(l)(ii). 

26.  Revise  §  121.625  to  read  as 
follows: 

1121.625    Alternate  airport  weather 
miniiiNJiiis. 

Except  as  required  by  §  121.624,  no 
person  may  list  an  airport  as  an 
alternate  in  the  dispatch  or  flight  release 
uidess  the  appropriate  weather  reports 
or  forecasts  or  any  combination  thereof 
indicate  that  the  weather  conditions 
will  be  at  or  above  the  alternate  weather 
minimums  specified  in  the  certificate 
holder's  operations  specifications  for 
that  airport  when  the  flight  arrives. 

27.  Amend  §  121.631  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (e) 
and  (f),  respectively,  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as  follows: 

S 1 21 .631  Originai  dispatch  or  flight 
release,  redispatch  or  amendment  of 
dispatch  or  flight  release. 

*         *         *         *         * 

(c)  For  ETOPS,  in  addition  to 
paragraph  (b)  of  this  section,  no  person 
may  allow  a  flight  to  continue  beyond 
the  ETOPS  Entry  Point  unless  the 
weather  conditions  at  required  ETOPS 
Alternates  specified  in  the  dispatch  or 
flight  release  are  reviewed  and  forecast 
to  be  at  or  above  the  operating 
minimums  specified  in  the  operations 
specifications  for  that  airport  during  the 
period  in  which  that  airport  may  be 
expected  to  be  used  (from  the  earliest  to 
the  latest  time  of  landing  at  that  airport). 
Such  a  review  must  include  all  ETOPS 
Alternates  within  the  dispatch  diversion 
time  of  the  planned  routing  and  advice 
to  the  flight  crew  of  any  changes  that 
have  occurred  since  dispatch.  However, 
the  dispatch  or  flight  release  may  be 
amended  en  route  to  add  any  ETOPS 
Alternate  with  weather  above  operating 
minima  and  that  is  within  the  maximum 
ETOPS  diversion  time  that  could  be 
authorized  for  that  flight. 

(d)  The  pilot  in  command  for 
supplemental  operators,  or  a  dispatcher 
for  flag  operators  must,  prior  to  the 
ETOPS  Entry  Point,  use  company 
communications  to  update  any  revised 
flight  plan  if  required  as  a  result  of 
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re-evaluation  of  aircraft  system 
capabilities. 
28.  Add  §  121.633  to  read  as  follows: 

S 1 21 .633    ETOPS:  Time  limited  system 
planning. 

(a)  For  ETOPS  up  to  and  including 
180  minutes,  the  time  required  to  fly  the 
distance  to  the  planned  ETOPS 
Alternate  or  Alternates,  at  the  approved 
one  engine  inoperative  cruise  speed,  in 
still  air  and  standard  day  temperature, 
may  not  exceed  the  time  specified  in  the 

-Airplane  Flight  Manual  for  the  airplanes 
most  time  limited  system  time  minus  15 
minutes. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  for  ETOPS 
beyond  180  minutes,  the  time  required 
to  fly  the  dtetance  to  the  planned 
ETOPS  Alternate  or  Alternates,  at  the  all 
engines  operating  cruise  speed, 
correcting  for  wind  and  temperature, 
may  not  exceed  the  time  specified  in  the 
Airplane  Flight  Manual  for  the 
airplane's  cargo  fire  suppression  system 
time  minus  15  minutes. 

(c)  Except  as  provided  in  paragraphs 
(b)  and  (d)  of  this  section,  for  ETOPS 
beyond  180  minutes,  the  time  required 
to  fly  the  distance  to  the  planned 
ETOPS  Alternate  or  Alternates,  at  the 
approved  one  engine  inoperative  cruise 
speed,  correcting  for  wind  and 
temperature,  may  not  exceed  the  time 
specified  in  the  Airplane  Flight  Manual 
for  the  airplanes  most  time  limited 
system  time  (except  for  cargo  fire 
suppression]  minus  15  minutes. 

(d)  Three  and  four-engine  turbine 
powered  airplanes  not  meeting  the 
requirements  of  paragraph  (b)  of  this 
section  as  of  the  effective  date  of  this 
regulation  may  continue  ETOPS 
operations  for  a  period  not  to  exceed  6 
years  from  the  effective  date  of  this 
regulation. 

29.  Add  §  121.646  to  read  as  follows: 

§  1 21 .646    En  route  fuel  supply:  flag  and 
supplemental  operations. 

(a)  No  person  may  dispatch  or  release 
for  flight  or  takeoff  a  turbine  engine 
powered  airplane  with  more  than  two 
engines  more  than  90  minutes  (with  all 
engines  operating  at  cruising  power) 
and  less  than  180  minutes  (at  the 
approved  one  engine  inoperative  cruise 
speed)  from  an  adequate  airport  unless, 
considering  wind  and  other  weather 
conditions  (including  icing),  it  has 
enough  fuel,  assuming  a  rapid 
decompression  at  the  most  critical  point 
followed  by  descent  to  a  safe  altitude  in 
compliance  with  the  oxygen  supply 
requirements  of  §  121.333,  to  fly  to  an 
adequate  airport  and  conduct  a  normal 
approach  and  landing  with  enough  fuel 
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remainir  g  to  hold  for  15  minutes  at 
1500  fee  above  field  elevation. 

(b)  No  aerson  may  dispatch  or  release 
for  flight  or  takeoff  a  turbine  powered 
airplane  n  ETOPS  unless,  considering 
wind  an<  other  weather  conditions 
expected  it  has  enough  fuel  to  satisfy 
the  folio  kring  requirements  (b)(1) 
through    j)(4)  of  this  section: 

(l)Graiterof: 

(i)  Fue  sufficient  to  fly  to  an  ETOPS 
Alternatt  assuming  a  rapid 
decompr  »sion  at  the  most  critical  point 
followed  by  descent  to  a  safe  altitude  in 
compliai  ce  with  the  oxygen  supply 
requirements  of  §121.333,  or 

(ii)  Fu«  1  sufficient  to  fly  to  an  ETOPS 
Alternate  at  the  approved  one  engine 
inoperative  cruise  speed  assuming  a 
rapid  dedompression  and  a 
simultani  sous  engine  failure  at  the  most 
critical  p  )int  followed  by  descent  to  a 
safe  altiti  de  in  compliance  with  the 
oxygen  si  ipply  requirements  of 
§121.333,  or 

(iii)  Fu  !l  sufficient  to  fly  to  an  ETOPS 
Alternate  at  the  approved  one  engine 
inoperati  re  cruise  speed  assuming  an 
engine  fa  lure  at  the  most  critical  point 
followed  jy  descent  to  the  one  engine 
inopferati  ^^e  cruise  altitude. 

(2)  Upc  n  reaching  the  alternate  hold 
at  1500  feet  above  field  elevation  for  15 
minutes  a  nd  then  conduct  an 
instrume:  it  approach  and  land. 

(3)  Adc  a  5%  wind  speed  factor  [i.e., 
an  incren  ent  to  headwind  or  a 
decremen  t  to  tailwind)  on  the  actual 
forecast  v  ind  used  to  calculate  fuel  in 
paragraph  (b)(l)(i)  above  to  account  for 
any  poten  tial  errors  in  wind  forecasting. 
If  a  certifi  :ate  holder  is  not  using  the 
actual  for  !cast  wind  based  on  wind" 
model  ac(  eptable  to  the  FAA,  allow  5% 
of  the  fue  required  for  paragraph 
(b)(l){i)  a  lOve,  as  reserve  fuel  to  allow 
for  errors  in  wind  data. 

(4)  Con  pensate  in  paragraph  (b)(l)(i) 
above  for  the  greater  of: 

(A)  The  effect  of  airframe  icing  during 
10  percent  of  the  time  during  which 
icing  is  forecast  (including  the  fuel  used 
by  engine  and  wing  anti-ice  during  this 
period),  o- 

(B)  Fue  for  engine  anti-ice,  and  if 
appropria  :e  wing  anti-ice  for  the  entire 
time  durii  ig  which  icing  is  forecast. 

(C)  Unli  !ss  the  certificate  holder  has  a 
program  e  stablished  to  monitor  airplane 
in-service  deterioration  in  cruise  fuel 
burn  perfi  rmance  and  includes  in  fuel 
supply  ca  culations  fuel  sufficient  to 
compenss  te  for  any  such  deterioration, 
increase  t  le  fuel  supply  by  5%  to 
account  fc  r  deterioration  in  cruise  fuel 
bum  perf<  rmance. 

(D)  If  an  APU  is  a  required  power 
source,  th  sn  its  fuel  consumption  must 


be  accounted  for  during  the  appropriate 
phases  of  flight. 

30.  Amend  §  121.687  by  adding 
paragraph  (a)(6)  to  read  as  follows: 

§121.687    Dispatch  release:  Flag  and 
domestic  operations. 

(a)  *  *  * 

(6)  For  each  flight  dispatched  as  ah 
-ETOPS  flight,  the  ETOPS  time  basis  (if 
any)  under  which  the  flight  is 
dispatched. 
***** 

31.  Amend  §  121.689  by  adding 
paragraph  (a)(8)  to  read  as  follows: 

§121.689    Flight  release  form: 
Supplemental  operations. 

(a)  *   *   * 

(8)  For  each  flight  released  as  an 
ETOPS  flight,  the  ETOPS  time  basis  (if 
any)  under  which  the  flight  is  released. 

***** 

32.  Add  appendix  O  to  read  as 
follows: 

Appendix  O  to  Part  121— Requirements  for 
ETOPS 

The  Administrator  may  approve  ETOPS  for 
various  areas  of  operation  in  accordance  with 
the  requirements  and  limitations  specified  in 
this  appendix. 

A.  ETOPS  Authorizations:  Airplanes  with 
Two  engines 

(a)  75  Minutes  ETOPS—  (1)  Caribbean/ 
Western  Atlantic  Area.  Approvals  may  be 
granted  to  conduct  ETOPS  with  maximum 
diversion  times  up  to  75  minutes  on  Western 
Atlantic/Caribbean  area  routes.  The  airframe 
and  engine  combination  shall  be  reviewed  by 
the  Administrator  to  ensure  the  absence  of 
factors  that  could  prevent  safe  operations. 
The  airframe  and  engine  combination  need 
not  be  approved  for  ETOPS;  however,  it  must 
have  sufficient  favorable  experience  to 
demonstrate  a  level  of  reliability  appropriate 
for  75-minute  ETOPS.  These  operations  must 
comply  with  the  requirements  of  section 
121.633.  The  certificate  holder  must  employ 
an  FAA  approved  maintenance  program  that 
specifically  addresses  factors  significant  to 
75-minute  ETOPS  operations  except  that  a 
service  check  before  departure  of  the  return 
flight  may  not  be  required. 

(2)  Other  Areas.  Approvals  may  be  granted 
to  conduct  ETOPS  operations  with  maximum 
diversion  times  up  to  75  minutes  on  other 
than  Western  Atlantic/Caribbean  area  routes. 
The  airframe  and  engine  combination  shall 
be  reviewed  by  the  Administrator  to  ensure 
the  absence  of  factors  that  could  prevent  safe 
operations.  The  airframe  and  engine 
combination  need  not  be  approved  for 
ETOPS;  however  it  must  have  sufficient 
favorable  experience  to  demonstrate  a  level 
of  reliability  appropriate  for  75-minute 
ETOPS.  These  operations  must  comply  with 
the  requirements  of  section  121.633.  The 
certificate  holder  must  employ  an  FAA 
approved  operations  and  maintenance 
program  that  specifically  addresses  factors 
significant  to  75-minute  ETOPS  operations. 

(b)  90-minutes  ETOPS  (Micronesia). 
Approvals  may  be  granted  to  conduct  ETOPS 
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with  maximum  diversion  times  up  to  90 
minutes  on  Micronesian  area  routes.  For  such 
operations  the  airframe  and  engine 
combination  must  be  type  design  approved 
for  a  minimum  of  120  minute  ETOPS.  The 
certificate  holder  must  employ  an  FAA 
approved  operations  and  maintenance 
program  that  specifically  addresses  factors 
significant  to  120  minute  ETOPS,  except  that 
a  service  check  before  departure  of  the  return 
flight  may  not  be  required.  Minimum 
equipment  list  requirements  for  120  minute 
extended  range  ("ER")  operations  apply  to 
such  operations. 

(c)  120  minutes.  Approvals  may  be  granted 
to  conduct  ETOPS  with  maximum  diversion 
times  up  to  120  minutes.  For  such  operations 
the  airframe/engine  combination  must  be 
type  design  approved  for  a  minimum  of  120 
minute  ETOPS.  The  certificate  holder  must 
employ  an  FAA  approved  operations  and 
maintenance  program  that  specifically 
addresses  factors  significant  to  120  minute 
ETOPS.  Minimum  equipment  list 
requirements  for  120  minute  extended  range 
("ER")  operations  apply  to  such  operations. 

(d)  138  Minutes.  138-minute  ETOPS  must 
be  operated  under  one  of  the  following: 

(1)  Extension  of  120-minute  ETOPS 
authority.  Approvals  may  be  granted  to 
conduct  ETOPS  with  maximum  diversion 
times  up  to  138  minutes.  This  authority  is 
deemed  to  be  an  extension  of  already  existing 
120-minute  ETOPS  authority,  and  may  only 
be  exercised  on  a  flight-by-flight  exception 
basis.  For  such  operations  the  airframe- 
engine  combination  must  be  type  design 
approved  for  a  minimum  of  120  minute 
ETOPS.  In  addition,  airplane  time-limited 
system  capability  may  not  be  less  than  the 
authorized  138-minute  diversion  time  in  still 
air  conditions  at  the  approved  one  engine 
inoperative  cruise  speed  plus  a  15-minute 
allowance  for  holding,  approach  and  landing. 
The  certificate  holder  must  employ  an  FAA 
approved  operations  and  maintenance 
program  that  specificallv  addresses  factors 
significant  to  138-minute  ETOPS.  Operators 
with  120-minute  ETOPS  authority  but  no 
180-minute  authority  may  apply  to  AFS-200 
through  their  certificate  holding  district 
office  (CHDO)  for  a  modified  MEL  which 
satisfies  the  MMEL  policy  for  system/ 
component  relief  in  ETOPS  beyond  120 
minutes.  The  certificate  holder  shall  submit 
for  FAA  approval  a  summary  of  revisions  to 
training  curricula  for  maintenance,  dispatch 
and  flight  crew  personnel  which  identifies 
differences  between  138-minute  ETOPS 
diversion  authority  and  its  previously 
approved  120-minute  ETOPS  diversion 
authority. 

(2)  Use  of  existing  180-minute  ETOPS 
approval.  Approvals  may  be  granted  to 
conduct  ETOPS  with  maximum  diversion 
times  up  to  138  minutes  to  certificate  holders 
with  existing  180  minute  ETOPS  approval. 
This  authority  may  be  exercised  on  an 
unlimited  basis.  For  such  operations  the 
airframe/engine  combination  must  be  type 
design  approved  for  a  minimum  of  180- 
minute  ETOPS.  The  certificate  holder  must 
employ  an  FAA  approved  operations  and 
maintenance  program  that  specifically, 
addresses  factors  significant  to  138-minute 
ETOPS.  Approved  minimum  equipment  list 


provisions  for  "beyond  120  minutes  ETOPS" 
apply  to  these  operations.  The  certificate 
holder  shall  submit  for  F/VA  approval  a 
summary  of  revisions  to  training  curricula  for 
maintenance,  dispatch  and  flight  crew 
personnel  which  identifies  differences 
between  138-minute  ETOPS  diversion 
authority  and  its  previously  approved  180- 
minute  ETOPS  diversion  authority. 

(e)  180  minutes.  Approvals  may  be  granted 
to  conduct  ETOPS  with  maximum  diversion 
times  up  to  180  minutes.  For  such  operations 
the  airframe  and  engine  combination  must  be 
type  design  approved  for  a  minimum  of  180- 
minute  ETOPS.  The  certificate  holder  must 
employ  an  FAA  approved  operations  and 
maintenance  program  that  specifically 
addresses  factors  significant  to  180-minute 
ETOPS  operations.  Minimum  equipment  list 
provisions  for  "beyond  120  minutes  ETOPS" 
apply  to  these  operations. 

(fl  Greater  than  180  minutes. 

Approvals  may  be  granted  to  certificate 
holders  with  previous  ETOPS  experience  to 
conduct  ETOPS  with  maximum  diversion 
times  exceeding  180  minutes  as  specified  in 
paragraphs  (g)  through  (j)  of  this  appendix. 
Approvals  may  be  granted  only  to  certificate 
holders  with  existing  180  minutes  ETOPS 
approval  on  the  airframe/engine  combination 
listed  in  their  application.  In  conducting  all 
such  operations,  operators  must  make  every 
attempt  to  minimize'diversion  time  along  the 
preferred  track  and  plan  ETOPS  at  maximum 
diversion  distances  of  180  minutes  or  less.  If 
conditions  prevent  the  use  of  adequate 
airports  within  180  minutes  as  ETOPS 
Alternates,  the  route  may  be  flown  beyond 
180  minutes  authority  subject  to  the 
requirements  provided  for  the  specific  area  of 
operations.  In  addition  to  the  MEL 
limitations  for  180  minute  ETOPS.  the 
following  systems  must  be  operational  for 
dispatch: 

(1)  Fuel  Quantity  Indicating  System  (FQIS), 

(2)  APU  (including  electrical  and 
pneumatic  supply  to  its  designed  capability), 

(3)  auto  throttle  system. 

(4)  the  communication  system  required  by 
section  121.99(d)  or  121.122(c),  as  applicable, 
and 

(5)  one  engine  inoperative  auto  land 
capability,  if  flight  planning  is  predicated  on 
its  use. 

Operators  must  inform  the  flight  crew  any 
time  an  aircraft  is  proposed  for  dispatch 
under  this  authority  and  make  available  the 
dispatch  considerations  requiring  such 
operations. 

(g)  North  Pacific. 

On  flight  by  flight  exception  basis,  tracked 
by  the  certificate  holder,  when  an  ETOPS 
Alternate  is  not  available  within  180  minutes 
in  the  North  Pacific  area  of  operation,  the 
nearest  available  ETOPS  Alternate  must  be 
specified  within  207  minutes  maximum 
diversion  time.  In  conducting  such 
operations  the  operator  must  give  Air  Traffic 
Services  preferred  track,  if  available,  the  first 
consideration.  Application  of  this  exception 
must  be  limited  to  circumstances  such  as 
political  or  military  concern,  volcanic 
activity,  airport  weather  below  dispatch 
requirements,  temporary  airport  conditions 
and  other  weather  related  events.  For  such 
operations,  the  airframe  and  engine 


combination  must  be  type  design  approved 
for  a  minimum  of  180-minute  ETOPS.  The 
time  required  to  fly  the  disUnce  to  the 
planned  ETOPS  Alternate  or  alternates,  at  the 
approved  one  engine  inoperative  cruise 
speed,  in  still  air  and  standard  day 
temperature,  may  not  exceed  the  time 
specified  in  the  Airplane  Flight  Manual  for 
the  airplane's  most  time  limited  system  time 
minus  15  minutes. 

(h)  Polar  Area  (North  Pole)  and  North  of 
NOPAC. 

On  a  flight  by  flight  exception  basis, 
tracked  by  the  certificate  holder,  when^n 
ETOPS  alternate  is  not  available  within  180 
minutes  in  the  Polar  Area  (North  Pole)  or 
north  of  the  North  Pacific  Aiea  of  Operations, 
the  nearest  available  ETOPS  Alternate  must 
be  specified  within  240  minutes  maximum     . 
diversion  time.  Application  of  this  exception 
shall  be  limited  to  circumstances  related  to 
the  weather  extremes  particular  to  this  area 
of  the  world  such  as  volcanic  activity, 
extreme  cold  weather  at  en  route  airports, 
airport  weather  below  dispatch  requirements, 
temporary  airport  conditions  and  other 
weather  related  events.  The  criteria  used  by 
the  certificate  holder  to  make  determinations 
that  extreme  weather  precludes  the  use  of  an 
airport  must  be  established  by  the  certificate 
holder  and  accepted  by  the  FAA  and 
published  in  the  certificate  holder's  manual 
for  the  use  of  dispatchers  and  pilots.  .For  such 
operations,  the  airframe/engine  combination 
must  be  type  design  approved  for  a  minimum 
of  240-minute  ETOPS  as  specified  in  the 
Configuration  Maintenance  and  Procedures 
(CMP)  Standard  for  such  operations.  For  such 
operations,  the  requirements  in  paragraph  C, 
Polar  Area  (North  &  South  Pole)  and  ETOPS 
beyond  180  minutes  North  of  the  NOPAC 
area,  of  this  appendix  apply, 
(i)  240  minutes  Area  q} Operations. 
Approvals  may  be  granted  to  certificate 
holders  with  previous  ETOPS  experience  and 
existing  180-minute  ETOPS  approval  for  the 
airframe  engine  combination  listed  in  their 
application  to  conduct  ETOPS  with 
maximum  diversion  times  up  to  240  minutes 
on  routes  in  the  Pacific  oceanic  areas 
between  the  U.S.  west  coast  and  Australia, 
New  Zealand'and  Polynesia:  south  Atlantic 
oceanic  areas;  Indian  Oceanic  areas;  oceanic 
areas  between  Australia  and  South  America. 
The  operator  must  designate  the  nearest 
available  ETOPS  Alternate  or  Alternates 
along  the  planned  route  of  flight.  For  such 
operations,  the  airframe  and  engine 
combination  must  be  type  design  approved 
for  a  minimum  of  240  minute  ETOPS.  All 
requirements  specified  in  the  Configuration 
Maintenance  and  Procedures  (CMP)  Standard 
for  240  minute  ETOPS  are  applicable  to  such 
operations, 
(j)  Beyond  240  minutes  Area  of  Operations. 
Approvals  may  be  granted,  to  certificate  . 
holders  who  have  been  operating  in 
accordance  with  180  minute  or  greater 
ETOPS  for  24  consecutive  months,  of  which 
at  least  1 2  consecutive  months  shall  be  at  240 
minute  ETOPS  on  the  airframe/engine 
combination  for  which  the  authority  is  . 
requested,  to  conduct  ETOPS  with  maximum 
diversion  times  beyond  240  minutes  between 
city  pairs  on  routes  in  the  Pacific  oceanic 
areas  between  the  U.S.  west  coast  and 


64796 


Federal  Register /Vol.  68,  No. 


220 /Friday,  November  14,  2003 / Proposed  Rules 


Australia,  New  Zealand  and  Polynesia;  south 
Atlantic  oceanic  areas;  Indian  Oceanic  areas; 
oceanic  areas  between  Australia' and  South 
America,  and  South  Pole  area.  The  operator 
must  designate  the  nearest  available  ETOPS 
altemate(s)  along  the  planned  route  oT  flight. 
For  such  operations,  the  airframe  and  engine 
combination  must  be  type  design  approved 
for  at  least  the  maximum  authorized  ETOPS 
diversion  time  necessary  for  that  operation. 
All  requirements  specified  in  the 
Configuration  Maintenance  and  Procedures 
(CMP)  Standard  for  beyond  240  minute 
ETOPS  are  applicable  to  such  operations. 

B.  ETOPS  Authorizations:  Airplanes  with 
more  than  two  engines 

Approvals  may  be  granted  to  conduct 
ETOPS  on  a  routine  basis  with  maximum 
diversion  times  up  to  240  minutes  in  any 
area  of  operations.  For  all  such  operations, 
the  nearest  available  ETOPS  Alternate  within 
240  minutes  diversion  time  (in  still  air  at  one 
engine  inoperative  speed)  must  be  speciRed. 
If  an  ETOPS  Alternate  is  not  available  within 
240  mfnutes,  the  nearest  alternate  ETOPS 
alternate  must  be  specified.  In  either  case  the 
operator  must  designate  the  nearest  available 
^OPS  Altemate(s)  along  the  plaimed  route 
of  flight.  On  all  suich  operations,  MEL 
limitations  for  ETOPS  apply  and  in  addition, 
the  Fuel  Quantity  Indicating  System  (FQIS) 
and  the  communications  requirements  of 
§  121.99(d)  or  §  121.122(c)  must  be 
operational.  For  company  communications 
on  such  operations,  operators  must  use  the 
system  required  by  §  121.99(d).  For  such 
operations,  the  airframe  and  engine 
combination  must  be  type  design  approved 
for  the  maximum  authorized  ETOPS 
diversion  time. 

C.  Polar  Area  (North  S-  South  Pole)  and 
ETOPS  Beyond  180  Minutes  North  of  the 
NOPACArea 

Approvals  may  be  granted  to  conduct  any 
operations  within  these  areas.  To  obtain  such 
approvals,  in  addition  to  the  requirements  in 
paragraphs  (A)  and  (B)  of  this  appendix,  the 
operator  must  consider  airport  requirements 
for  ETOPS  Alternates,  airline  recovery  plan 
for  passengers  at  diversion  alternates,  fuel 
freeze  strategy  and  monitoring, 
communication  capability.  Minimum 
Equipment  List  considerations,  airline 
training  issues  specific  to  polar  operations, 
long  range  crew  requirements,  dispatch  and 
crew  considerations  during  solar  flare 
activity,  special  equipment  requirements, 
and  vsdidation  requirements  for  area 
approval  in  a  manner  acceptable  to  the 
Administrator. 

PART  135— OPERATING 
REQUIREMENTS;  COMMUTER  AND 
ON  DEMAND  OPERATION  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 

33.  The  authority  citatios  for  part  135" 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  41706, 44113, 
44701-44702,  44705,  44709,  44711-44713, 
44715-^4717,44722. 

34.  Add  §  135.98  to  read  as  follows: 


S 1 35.98    ^olar  operations. 

Except  for  intrastate  operations  within 
the  State  pf  Alaska,  no  person  may 
operate  a^  aircraft  in  the  region  north  of 
N  78°  00' J  designated  as  Polar,  unless 
authorizes  by  the  Administrator  and 
unless  tha  certificate  holder's  operation 
specifications  address  the  following 
items: 

(a)  Designation  and  requirements  for 
airports  tfat  may  be  used  for  enroute 
diversion ;. 

(b)  Rec«  very  plan  for  passengers  at 
diversion  alternates. 

(c)  Fuel  freeze  strategy  and 
monitoring  requirements  for  Polar 
operations. 

(d)  Con  munication  capability  for 
Polar  ope  ations. 

(e)  K^I  considerations  for  Polar 
operation  >. 

(f)  Trail  ling  issues  for  Polar 
operation  >. 

(g)  Crev  r  considerations  during  solar 
flare  activ  ity. 

(h)  Spe  :ial  equipment  for  Polar 
operation  > 

35.  Am  jnd  §  135.345  by  removing  the 
word  "an  i"  from  the  end  of  {a)(7), 
redesigna  :ing  paragraph  (a)(8)  as  (a){10), 
and  by  ac  ding  new  paragraphs  (a)(8) 
and  (a)(9^to  read  as  follows: 


§135.345 


Pilots:  Initial,  transKion,  and 


upgrade  gfound  training. 

*        * 

(a)* 

(8)  ETC|PS,  if  applicable; 

(9)  Pas^nger  Recovery  for  ETOPS,  if 
applicabl ;;  and 

***** 

36.  Ad<  §  135.364  to  read  as  follows: 

§  1 35.364    Multi-engine  airplane  limitations: 
■Maximum  listance  from  an  airport 

Unless  approved  by  the  Administrator 
in  accord  mce  with  Appendix  H  of  this 
part  (Exte  nded  Operations  (ETOPS)),  no 
certificat«  holder  may  operate  an 
airplane  «  utside  the  continental  U.S. 
unless  thi  t  plaimed  route  for  that 
airplane  i  emains  within  180  minutes 
flying  tin  e  (in  still  air  at  normal  cruise 
speed  wil  h  one  engine  inoperative)  from 
an  airpor  meeting  the  requirements  of 
§§135.38  5,  135.387, 135.393  or  135.395, 
as  applic)  ible,  and  §§  135.219  or  135.221 
as  applici  ible. 

37.  Am  and  §  135.411  by  adding 
paragrapl  i  (d)  to  read  as  follows: 


§135.411 


Applicability. 


(d)  A  c  irtificate  holder  performing 
Extendec  Operations  must  comply  with 
paragrapl  {a)(2)  of  this  section  and  the 
additions  1  requirements  of  Appendix  H 
of  this  pa :!. 

38.  Adi  I  appendix  H  to  read  as 
follows: 


Appendix  H  to  Part  135 — ^Extended . 
Operations  (ETOPS) 

The  Administrator  may  approve  ETOPS  for 
various  areas  of  operation  in  accordance  with 
the  requirements  and  limitations  specified  in 
this  appendix 

(A)  Definitions 

(1)  ETOPS:  Extended  operations. 
ETOPS  is  an  operation  authorized  under 

part  135  for  flights  beyond  180  minutes 
flying  time  (in  still  air  at  normal  cruise  speed 
with  one  engine  inoperative)  from  an  airport 
meeting  the  requirements  of  §§  135.385, 
135.387, 135.393  or  135.395,  as  applicable, 
and  §§  135.219  or  135.221  as  applicable. 
However,  ETOPS  flights  must  be  planned  so 
as  to  remain  within  240  minutes  flying  time 
(in  still  air  with  one  engine  inoperative)  from 
an  airport  meeting  the  requirements  of 
§§135.385, 135.387, 135.393  or  135.395,  as 
applicable,  and  §§  135.219  or  135.221  as 
applicable. 

(2)  ETOPS  dual  maintenance. 
Maintenance  actions  performed  on  the 

same  element  of  identical,  but  separate 
ETOPS  maintenance  significant  systems, 
during  the  same  routine  or  non-routine  visit. 
This  is  to  recognize  and  preclude  common 
cause  human  failiu'e  modes  without  proper 
verification  process  or  operation  test  prior  to 
ETOPS. 

(B)  Certificate  Holder  Experience  Prior  to 
Conducting  ETOPS 

(1)  Prior  to  applying  for  authorization  to 
conduct  ETOPS,  the  certificate  holder  must 
have  at  least  12  months  operating  experience 
with  a  type  of  transport  category  turbine- 
engine  powered  airplane  conducting 
international  operations  (excluding  Canada 
and  Mexico).  For  the  purpose  of  this 
subparagraph,  operations  to  or  from  the  State 
of  Hawaii  may  be  considered  as  experience 
in  international  operations. 

(2)  Certificate  holders  granted  authority  to 
operate  under  part  135  or  part  121  before 
[insert  date  final  rule  is  effective]  may  credit 
up  to  6  months  of  domestic  operating 
experience  (including  Canada  and  Mexico)  in 
a  transport  category  turbojet  airplane  as  part 
of  the  required  12  months  of  international 
experience. 

(3)  A  certificate  holder's  previous  ETOPS 
experience  with  other  aircraft  types  may  be 
considered  by  the  Administrator  as  meeting 
the  requirements  of  paragraph  (B)(1)  in  whole 
or  in  part. 

(C)  Airplane  Requirements 

(1)  No  person  may  conduct  ETOPS  in  a 
multi-engine  airplane  that  was  added  to  the 
certificate  holder'sJJ.S.  operations 
specifications  after  [insert  date  that  is  eight 
years  after  the  effective  date  of  this  final  rule] 
unless  the  airplane  is  certificated  to 
§25.1535. 

(2)  No  person  may  conduct  ETOPS  in  a 
multi-engine  airplane  that  was  added  to  the 
certificate  holder's  U.S.  operations 
specifications  on  or  before  [insert  date  that 
is  eight  years  after  the  effective  date  of  this 
final  rule]  unless  the  airplane  has  the 
following  systems  capability  acceptable  to 
the  Administrator: 

(a)  Electrical  System.  Three  or  more 
independent  electrical  power  sources  must 
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be  available,  each  of  which  must  be  capable 
of  providing  power  for  all  of  the  equipment 
required  by  this  part  for  the  duration  of  any 
diversion. 

(b)  Fuel  System.  The  fuel  supply  system 
must  be  able  to  provide  sufficient  fuel  for  the 
duration  of  any  diversion  following  any 
single  failure  of  fuel  system  components. 

(D)  Certificate  Holder  Requirements 

(1)  No  certificate  holder  may  operate  an 
airplane  in  accordance  with  ETOPS  unless 
the  planiied  route  for  that  airplane  remains 
within  240  minutes  flying  time  (in  still  air 
and  one  engine  inoperative)  from  an  airport 
meeting  the  requirements  of  §  135.385, 

§  135.387,  §  135.393  or  §  135.395,  as 
applicable,  and  §  135.219  or  §  135.221  as 
applicable. 

(2)  In  addition  to  the  requirements  of 
§  135.83,  §  135.225  and  §  135.229  the 
certificate  holder  will  ensure  flight  crews 
have  in-flight  access  to  current  weather  and 
operational  information  on  all  enroute 
alternate,  destination  and  destination 
alternate  airports  proposed  for  each  ETOPS 
flight. 

(E)  Operational  Requirements 

(1)  No  pilot  in  command  may  allow  a  flight 
to  continue  beyond  the  ETOPS  entry  point 
unless  the  weather  and  operating  conditions 
at  the  required  enroute  alternate  airports  are 
reviewed  and  expected  to  be  at  or  above  the 
operating  minimums  specified  in  the 
operations  specifications  during  the  period  in 
which  that  airport  may  be  expected  to  be 
used  based  on  expected  estimated  times  of 
arrival  at  that  airport.  The  planned  route  of 
flight  may  be  amended  while  en  route  to 
allow  use  of  additional  enroute  alternate 
airports  provided  weather  is  forecast  to  be  at 
or  above  operating  minima  and  the  airport  is 
within  the  maximum  ETOPS  diversion  time. 

(2)  Pilots  shall  plan  and  conduct  ETOPS 
under  instrument  flight  rules. 

(3)  Time  Limited  Systems. 

(a)  For  ETOPS,  the  time  required  to  fly  the 
distance  to  the  planned  ETOPS  alternate  or 
alternates,  at  the  all  engines  operating  cruise 
speed,  correcting  for  wind  and  temperature, 
may  not  exceed  the  time  specified  in  the 
Airplane  Flight  Manual  for  the  airplane's 
cargo  fire  suppression  system  time  (if 
installed),  minus  15  rtiinutes. 

(b)  Except  as  provided  in  paragraph  (a) 
above,  the  time  required  to  fly  the  distance 
to  the  plaimed  ETOPS  Alternate  or 
Alternates,  at  the  approved  one  engine 
inoperative  cruise  speed,  correcting  for  wind 
and  temperature,  may  not  exceed  the  time 
specified  in  the  Airplane  Flight  Manual  for 
the  airplanes  most  time  limited  system  time 
(except  for  cargo  fire  suppression)  minus  15 
minutes. 

(c)  Certificate  holders  operating  turbine- 
engine  powered  airplanes  that,  on  the 
effective  date  of  this  regulation,  lack  the 
airplane  flight  manual  information  required 
by  paragraphs  a  and  b  above,  may  continue 
ETOPS  operations  for  a  period  not  to  exceed 
the  date  that  occurs  eight  years  following  the 
effective  date  of  this  rule. 

(F)  Communications  Requirements 

(1)  No  person  may  conduct  an  ETOPS 
flight  unless  the  following  communications 


equipment,  appropriate  to  the  route  to  be 
flown,  is  installed  and  operational: 

(a)  Two  independent  communication 
transmitters  (at  least  one  must  allow  voice 
communication). 

(b)  Two  independent  communication 
receivers  (at  least  one  must  allow  voice 
communication). 

(c)  Two  headsets,  or  one  headset  and  one 
speaker. 

(2)  In  areas  where  voice  communication 
facilities  are  not  available,  or  voice 
communication  is  not  possible  or  is  of  poor 
quality,  communications  using  alternative 
systems  may  be  substituted. 

(G)  Fuel  Planning  Requirements 

1.  No  person  may  take  off  a  flight  for 
operationis  in  ETOPS  unless  the  ftiel  carried 
on  board  is  the  greater  of: 

a.  Fuel  required  under  §  135.223,  or 

b.  Considering  forecast  wind  and  other 
weather  conditions,  the  airplane  carries 
sufficient  fuel  to  complete  the  flight  under 
the  following  conditions: 

(i)  Greater  of: 

(a)  Fuel  sufficient  to  fly  to  a  ETOPS 
enroute  alternate  airport  assuming  a  rapid 
decompression  at  the  most  critical  point 
followed  by  descent  to  a  safe  altitude  in 
compliance  with  the  oxygen  supply 
requirements  of  §  135.157;  or 

(b)  Fuel  sufficient  to  fly  to  a  ETOPS 
enroute  alternate  airport  at  the  approved  one 
engine  inoperative  cruise  speed  assuming  a 
rapid  decompression  and  a  simultaneous 
engine  failure  at  the  most  critical  point 
followed  by  descent  to  a  safe  altitude  in 
compliance  with  the  oxygen  supply 
requirements  of  §  135.157;  or 

(c)  Fuel  sufficient  to  fly  to  a  ETOPS 
enroute  alternate  airport  at  the  approved  one 
engine  inoperative  cruise  speed  assuming  an 
engine  failure  at  the  most  critical  point 
followed  by  descent  to  the  one  engine 
inoperative  cruise  altitude. 

(ii)  Upon  reaching  the  enroute  alternate 
airport,  hold  at  1500  ft.  above  field  elevation 
for  15  minutes  and  then  conduct  an 
instrument  approach  and  land. 

(iii)  Add  a  5%  wind  speed  factor  [i.e.,  an 
increment  to  headwind  or  a  decrement  to 
tailwind)  on  the  actual  forecast  wind  used  to 
calculate  fuel  in  paragragh  b.(i)  of  this 
appendix  to  account  for  any  potential  errors 
in  wind  forecasting.  If  a  certificate  holder  is 
not  using  the  actual  forecast  wind  based  on 
wind  model  acceptable  to  the  FAA,  allow  5% 
of  the  fuel  required  for  a  above,  as  reserve 
fuel  to  allow  for  errors  in  wind  data. 

(iv)  Compensate  in  paragraph  b.(i)  above 
for  the  greater  of: 

(A)  The  effect  of  airframe  icing  during  10 
percent  of  the  time  during  which  icing  is 
forecast,  or 

(B)  Fuel  for  engine  anti-ice,  and  if 
appropriate  wing  anti-ice  for  the  time  during 
which  icing  is  forecast, 

2.  Unless  the  certificate  holder  has  a 
program  established  to  monitor  airplane  in- 
service  deterioration  of  cruise  fuel  bum 
performance  and  includes  in  fuel  supply 
calculations  fuel  sufficient  to  compensate  for 
any  such  deterioration,  increase  the  fuel 
supply  by  5  percent  to  actount  for 
deterioration  in  cruise  fuel  bum 
performance.  -; 


3.  U  the  APU  is  a  power  source  required 
by  this  appendix,  then  its  fuel  consumption 
must  be  accounted  for. 

(H)  Maintenance  Program  Requirements 

Each  certificate  holder  authorized  to 
conduct  ETOPS  under  section  135.364  must 
have  a  maintenance  program  that  includes 
the  following: 

(a)  Configuration,  Maintenance,  and 
Procedures  (CMP)  compliance. 

A  system  to  ensure  compliance  with  the 
minimum  requirements  set  forth  in  the 
Configuration,  Maintenance  and  Procedures 
(CMP)  for  each  airframe  and  engine 
combination,  or  the  Type  Design  document 
for  each  airframe  and  engine  combination. 

(b)  Continuous  airworthiness  maintenance 
program  (CAMP). 

Develop  and  follow  a  continuous 
airworthiness  maintenance  program  based  on 
the  manufacturers  maintenance  program  or 
one  currently  approved  for  the  operator  and 
supplemented  for  ETOPS  for  each  airframe 
and  engine  combination.  The  program  must 
include  the  following: 

(1)  ETOPS  pre-departure  service  check.  A 
check  that  must  be  accomplished 
immediately  prior  to  an  ETOPS  flight  and 
certified  complete  by  an  ETOPS  qualified 
maintenance  person 

(2)  Dual  maintenance. 

(a)  Procedures  to  preclude  ETOPS  dual 
maintenance. 

(b)  Procedures  to  use  if  ETOPS  dual 
maintenance  cannot  be  avoided. 

(3)  Verification  program.  Procedures  for 
corrective  action  to  an  ETOPS  maintenance 
significant  system. 

(4)  Task  identification.  Identify  ETOPS 
specific  procedures  or  tasks  that  must  be 
accomplished  or  verified  by  ETOPS  qualified 
personnel. 

(5)  Centralized  maintenance  control 
procedures.  Establish  and  document 
procedures  for  centralized  Maintenance 
Control  related  to  ETOPS. 

(6)  ETOPS  program  document.  Develop  a 
document  for  use  by  personnel  involved  in 
ETOPS.  All  ETOPS  requirements,  including 
supportive  programs,  procedures,  duties  and 
responsibilities,  must  be  identified  in  this 
document  and  submitted  for  approval  to  the 
CHDO.  This  document  is  not  required  to  be 
inclusive  but  must  at  least  reference  the 
maintenance  programs  and  clearly  define 
where  they  are  located  in  the  certificate 
holder's  document  system.  Changes  to  the 
ETOPS  document  must  be  submitted  to  the 
CHDO  and  approved  before  such  chaiiges 
may  be  adopted. 

(7)  ETOPS  parts  control.  Develop  an 
ETOPS  parts  control  program  to  ensure  the 
proper  identification  of  parts  to  maintain  the 
ETOPS  configuration. 

(8)  Enhanced  Continuing  Analysis  and 
Surveillance  System  (CASS)  program.  The 
certificate  holder  must  include  the  ETOPS 
program  elements  in  the  certificate  holder's 
CASS  program.  The  program  must 
incorporate  reporting  procedures  for 
significant  events  detrimental  to  ETOPS 
flights. 

(a)  In  addition  to  the  reporting 
requirements  in  §  135.415  and  §  135.417,  the 
following  items  must  be  reported  within  72 
hours  to  the  CHDO. 
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(1)  In-flight  shutdowns. 

(2)  Uncommanded  -power  changes  or 
surges. 

(3)  Inability  to  control  the  engine  or  obtain 
desired  power. 

(4)  Problems  with  systems  critical  to 
ETOPS. 

(5)  Any  other  event  detrimental  to  ETOPS. 

(b)  The  certificate  holder  must  conduct  an 
investigation  into  the  cause  of  the  occurrence 
of  any  ev^nt  listed  in  §  135,415,  §  135.417,  or 
paragraph  (8)(a)  above  in  conjunction  with 
manufacturers  and  submit  findings  and 
corrective  action  to  the  CHDO.  The  report 
must  be  submitted  in  the  manner  prescribed 
by  section  135.415(e).  If  the  CHDO 
determines  that  additional  corrective  action 
is  necessary,  the  certificate  holder- must 
implement  the  corrective  action. 

(c)  Propulsion  system  monitoring. 

The  certificate  holder,  in  conjunction  with 
the  CHDO.  must 

(1)  establish  criteria  as  to  what  action  is  to 
be  taken  when  adverse  trends  in  propidsion 
system  conditions  are  detected  and 

(2)  investigate  common  cause  effects  or 
systemic  errors  and  submit  the  findings  to 
the  CHDO  within  30  days. 

(d)  Enffne  condition  monitoring. 

The  certificate  holder  must  establish  an 
Engine  Condition  Monitoring  program  to 
detect  deterioration  at  an  early  stage  to  allow 
for  corrective  action  before  safe  operation  is 
affected. 


(1)  This  I  irogram  must  describe  the 
parameters  to  be  monitored,  method  of  data 
collection  i  nd  corrective  action  process. 

(2)  The  p  rogram  must  ensure  that  engine 
limit  margi  is  are  maintained  so  that  a 
prolonged  ( ingine  inoperative  diversion  may 
be  conduct  sd  without  exceeding  approved 
engine  limi  ts  (for  example,  rotor  speeds, 
exhaust  gas  temperattires)  at  all  approved 
power  leve  s  and  expected  environmental 
conditions. 

(e)  Oil  CO  isumption  monitoring. 

The  certi  icate  holder  must  establish  an 
engine  oil  Qonsumption  monitoring  program 
to  ensure  that  there  is  enough  oil  to  complete 

flight.  The  operator's 
consumption  limit  must  not  exceed  the 
manufactu]  er's  recommendations.  The 
program  mi  ist  consider  the  amount  of  oil 
added  at  th  9  departing  ETOPS  stations  with 
reference  t(  the  running  average 
consumptii  n.  The  monitoring  must  be 

up  to  and  including  oil  added  at 
departure  station.  The  APU  must 
be  include<  if  an  APU  is  required  for  ETOPS. 

(f)  APV  i  i-flight  start  progmm. 
flight  start  capability  is  required 

the  certificate  holder  must  have 
in-flight  APU  stan  and  run 

reliability  |  irogram  acceptable  to  the 

Administra  tor. 

(g)  Maini  enance  training. 
The  certi  ^cate  holder  must  review  the 

airplane  an  d  engine  combination 


'1 
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a  cold  soak 


maintenance  training  program  with  the 
CHDO  to  ensure  that  it  adequately  supports 
ETOPS  training  requirements.  The  certificate 
holder  must  develop  additional  ETOPS 
specific  training  that  focuses  on  the  special 
nature  of  ETOPS  and  is  required  for  all 
personnel  involved  in  ETOPS.  This  training  . 
is  in  addition  to  the  operator's  accepted 
maintenance  training  program  to  qualify 
individuals  for  specific  airplanes  and 
engines. 

(h)  Procedural  changes. 

Any  substantial  changes  to  the 
maintenance  or  training  procedures 
established  to  qualify  for  ETOPS  must  be 
submitted  to  the  CHDO  and  approved  before 
they  may  be  adopted. 

(i)  Reporting. 

For  each  airplane  authorized  to  conduct 
ETOPS,  the  certificate  holder  shall  report  on 
a  quarterly  basis  operating  hours  and  cycles 
for  each  engine  and  airframe  to  the  CHDO 
and  to  the  airplane  and  engine  manufacturer. 

Issued  in  Washington,  DC.  on  November  7, 
2003. 

James  Ballough, 

Director,  Flight  Standards  Service. 

[FR  Doc.  03-28407  Filed  11-10-03;  2:26  pm] 
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CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Prodainations: 

7727 

7728 

7729 

7730 

7731 


C 


62351 

62503 

62505 

62507 

64483 

7732 64485 

7733 64491 

Emcutfv*  Orders: 
12170  (See  Notice  of 
November  12, 

2003) 64489 

Adroinistnrtive  Orders: 
Memorandums: 
Memorandum  of 

October  20,  2003 63975 

Presidential 

Detemiinations: 
No.  2004-05  of 

October  21,  2003 63977 

No.  2004-06  of 

October  21,  2003 63979 

No.  2004-07  of 

Novemljer  1,  2003 63981 

Notices: 

Notice  of  Novemt>er 
12,  2003 64489 

5  CFR 

532 .....64493 

2600 62213 

7  CFR 

20 62213 

205 62215 

319 63983 

331 62218 

762 62221 

764 62221 

905 64494 

916 64499 

917 64499 

989 64502 

1580 62731 

1910 62221 

1924 62221 

1941 62221 

1943 62221 

1955 62221 

Proposed  Rules: 

*57 64570 

9  CFR 

71 62225 

121 62218 

130 62226,  64504 

145 64507 

1*7 64507 

319 62228 

381 62228,  63983 

Proposed  Rules: 

93 62386 


94 62386.  64274 

95 62386 

10  CFR 


11. 
25. 


.62509 
.62509 


11  CFR 

102 64612 

106 64517 

110 64512 

PropoMd  Rules: 

110 64571 

113 64571 

9004 64571 

9034 64571 

14  CFR 

23 63011,64520 

39 62228,  62231,  62233, 

62513,  63013,  64263,  64266, 
64268,  64270 

71 62514,  62515.  62732, 

62733,  62734,  62735,  63017, 
63985,  64522,  64523.  64524 

73 64525 

97 62234 

Proposed  Rules: 

1 64730 

21 64730 

25 64730 

33 64730 

39 62405,  62408,  62409, 

62415,  62544,  62545.  64001, 

64002,  64006,  64282,  64283, 

64286.  64288.  64290,  64295. 

64572 

71 62548,  62758,  62759, 

62760,  62761,  62762,  64008. 
64574,  64575 

121 64730 

135 64730 

15  CFR 

902 62501 

Proposed  Rules: 

740 64009 

742 64009 

748 64009 

754 64009 

772 64009 

17  CFR 

Proposed  Rules: 

240 62872,  62910,  62972 

242 62972 


18  CFR 

4 


.63194 


20  CFR 

Proposed  Rules: 
321 


.63041 


II 


Federal  Register / Vol.  68,  N).  220 /Friday,  November  14,  2003 /Reader  Aids 


4<H» 62670 

406 62670 

416 62670 

21  CFB 

1 7. 63017 

16 62353 

20 63017 

1240 62353 

1310 62735 

PraposMl  RutoK 

1300 „ ^..„. 62255 

1301 62255 

1304 62255 

1307.... 62255 

22CFR 

PfopoMd  Rutes: 

96 64296 

96 64296 

25CFR 

PraposMi  Rutes; 

161 64023 

26CPR 

1 62516,  63733.  63734. 

63986 

31 63734 

602 63734.  63986 

PropoMd  RuIm: 

1 62549,  62553.  63743, 

63744 
301 62553 

27CFR 

Propo— d  Rutes: 

9 62259,63042 

28CFR 

14 .- 62516 

81 62370 

29CFR 

Propo— d  Rutes: 

1910 64036 

1915 64036 

1926 .: 64036 

4022 64525 

4044; 64525 

30CFR 

943... 62517 


950. 


.62502 
.62501 


33CFR 

100 62*4.  63018 

101. 
104. 

117 62524,  62*8.  63986 

160 625  31.  63735 

165 62501.  625:^4.  63988. 

64527 
.64200 


385 

PropoMd  Rules: 
165 


37CFR 

2 

7 


40CFR 

51 

52 62236, 

62529.  62738, 
63991.64532. 


60... 
63.... 
70... 
81... 
131.. 
271. 
300. 
350. 


622  19 
6281  i9 
64SI7 


.63021 

).  62501, 

).  63021, 

64540. 

64543 

..62529 

64432 

.63735 

.62239 

.62^0.  62744 

.64550 

.62747 

.64720 


.63(52 


Proposed  Rules: 

52 62263. 


60... 
81... 
93... 
122. 
133. 
271.. 
350. 
355. 


622  >4 


.621  64, 


42CFR 

71 

73 

400 

405 

410 

414 

419 

426 


.63  96 


.64038 


.63019 
.63019 


.62519     44  CFR 

64 62748 

206 63738 

Prapoeed  Rules: 

67 63/45 

45  CFR 

5b 62250 

46  CFR 

2 62501 

31 62501 

71 62501 

91 62501 

115 62501 

126 62501 

176 62501 

232 62535 

281 62535 

287 62535 

295 62535 

298 .^ 62535 

310 62535 

355 62535 

380 62535 

390 .: 62535 

47  CFR 

25 62247,63994 

51 63999 

64 62249.  62751.  63029 

73 62539,  62540.  62541, 

64555 
Proposed  Rules: 

22 64050 

24 „ 64050 

73 62554.  64578.  64579 

90 64050 

48  CFR 

204 64555.  64557 

208 64559 

210 ....64559 

212 64557 

.62353    213 64557 

.62245    216 64661 

..63692     219 64§59 

.63692    252 64557.  64559 

,  63398     Proposed  Rules: 

.63196     601 64297 

.63398    602 64297 

.63692     603 64297 


X.  62553. 
64576 
.62553 
.62264 
.62690 
.63042 
.63042 
,64578 
.64726 
.64041 


604 .^ 64297 

605 64297 

606 64297 

609 ., 64297 

61 1 64297 

612 64297 

613 64297 

616 64297 

617 „ 64297 

619 64297 

=,622 64297 

623 64297 

625 64297 

626 64297 

628 64297 

630 64297 

632 64297 

636 64297 

637 64297 

642.„ 64297 

651 64297 

652 64297 

653 64297 

49  CFR 

383 63030 

579 64568 

1572 63033 

Proposed  Rules; 

192 62555 

195 - 62555 

224 rr. 62942 

393 64072 

571 62417 

587 62421 

50  CFR 

622 62373.62542 

635..... 63738 

648 62250 

660 62374 

Proposed  Rules: 

300 63052 

600.... 62267,64578 

622 62267.62422 

635 63747 

648 64579 

660 62763.  63053 

679 ...62423 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  14. 
2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant  related  quarantine; 
domestic: 

Fire  ant,  imported;  puljlished 
10-15-03 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Activity  address  codes  in 

contract  numt)ers; 

published  11-14-03 
Central  contractor 

registration;  published  11- 

14-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

.  Illinois;  published  9-15-03 
Kansas;  published  11-14-03 
North  Carolina;  published  9- 

15-03 
Utah;  published  10-15-03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Commercial  mobile  radio 
services — 
Applying  TOCSIA 
provisions  to  CMRS 
carriers;  fort>earance; 
published  9-15-03 
Radio  broadcasting: 
Experimental  licenses  and 
authorizations;  published 
10-15-03 
Radio  stations;  table  of 
assignments: 

Various  States;  published 
11-14-03 

FEDERAL  HOUSING 
RNANCE  BOARD 

Privacy  Act  and  Freedom  of 
Information  Act; 
implenrtentation;  published 
10-15-03 

INTERIOR  DEPARTMENT 
Hsh  and  WlkflHe  Service 

Endangered  and  threatened 
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Missouri  bladderpod; 
published  10-15-03 


SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Facilities  support  services 
(including  base 
maintenance);  published 
10-15-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthirtess  directives: 
Eurocopter  Deutschland 
GmbH;  published  10-10- 
03 

Pilatus  Aircraft  Ltd.; 

published  10-3-03 
Rolls-Royce  pic;  published 

10-30-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Potential  defects; 
information  and 
documents  reporting; 
published  11-14-03 

RULES  GOING  INTO 
EFFECT  NOVEMBER  15, 
2003 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Advertising  rules; 
amendments;  published 
10-6-03 

RULES  GOING  INTO 
EFFECT  NOVEMBER  16, 
2003 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Port  of  Miami,  FL;  regulated 
navigation  area  and 
security  zone;  published 
11-14-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  fMewcastle  disease; 
quarantine  area 
designations — 


Califomia;  comments  due 
by  11-18-03;  published 
9-19-03  [FR  03-23953] 
COMMERCE  DEPARTMENT 
Census  Bureau 
Foreign  trade  statistics: 
Shipper's  Export 
Declaration;  Automated 
Export  System  mandatory 
filing;  comments  due  by 
11-21-03;  published  10- 
22-03  [FR  03-26576] 

COMMERCE  DEPARTMENT 
industry  and  Security 
Bureau 

Export  administration 
regulations: 
Foreign  policy-based  export 

controls;  effects;  request 

for  comments;  comments 

due  by  11-21-03; 

published  10-21-03  [FR 

03-26564] 
Export  Administration 
regulations: 
Settlement  of  administrative 

enforcement  cases; 

penalty  guidance; 

comments  due  t»y  11-17- 

03;  published  9-17-03  [FR 

03-23499] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Fishing  Quotas  (2004); 
Atlantic  surtcl£ims, 
ocean  quahogs,  and 
Maine  mahogany  ocean 
quahog;  comments  due 
by  11-21-03;  published 
10-22-03  [FR  03-26676] 
Intemational  fisheries 
regulations: 
Pacific  tuna — 

Management  measures; 
comments  due  by  11- 
19-03;  published  11-7- 
03  [FR  03-28128] 
DEFENSE  DEPARTMENT 
Civil  defense: 
Munitions  Response  Site 
Priorization  Protocol 
Correction;  comments  due 
by  11-20-03;  published 
9-10-03  [FR  C3-21013] 
Federal  Acquisition  Regulation 
(FAR): 

Buy  American  Act— 
Nonavailat)le  articles; 
comments  due  by  11- 
17-03;  published  9-16- 
03  [FR  03-23530] 
Standard  Fomi  (SF  1417); 
form  elimination; 
comments  due  by  11-1 7- 
03;  published  9-16-03  [FR 
03-23531 J 


Munitions  Response  Site 
Prioritization  Protocol; 
comments  due  by  11-20-03; 
published  8-22-03  [FR  03- 
21013] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

impact  aid  programs; 
comments  due  by  11-21- 
03;  published  10-22-03 
[FR  03-26650] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  furtfier 
notice;  put>list>ed  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenientation 
plans;  approval  and 
promulgation:  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Oregon;  comments  due  l>y 
11-20-03;  published  10- 
21-03  [FR  03-26541] 
Air  quality  implementation 
plans;  aiSproval  and 
promulgation;  various 
States: 

Pennsylvania:  comments 
due  by  11-17-03; 
published  10-17-03  [FR 
03-26191] 

Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  furtfier  notice; 
published  10-16-03  [FR 
03-26087] 

Hazardous  waste  program 
auttiorizations: 

Massachusetts;  comments 
due  by  11-20-03; 
published  10-21-03  [FR 
03-26321] 

West  Virginia;  comments 
due  by  11-17-03; 
pubUshed  10-16-03  [FR 
03-26047] 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrxxlities: 
Rufenpyr-ethyl;  comments 

due  by  11-18-03; 

published  9-19-03  [FR  03- 

24118] 

Thiamethoxam;  comments 
due  by  11-17-03; 
published  9-17-03  [FR  03- 
23852] 


IV 
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Trifloxysulfuron;  comments 
due  by  11-17-03; 
puMstwd  9-17-03  [FR  03- 
23428] 
Solid  wastes: 
Hazardous  waste; 
identilication  and  listing— 
Exclusions;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-24910] 
Water  pollution  control: 
Ocean  dump<r)g;  site 
designations- 
Long  Island  Sound,  CT; 
oonection;  comments 
^dueby  11-17-03;  _ 
published  10-9-03  [FR 
03-2S636] 
Water  programs: 
Water  quality  standards- 
Puerto  Rico;  comments 
due  by  11-19-03; 
published  10-20-03  [FR 
03-26409] 
Water  supply: 
.    National  primary  and 

secondary  drinking  water 
regulations — 
Stage  2  disinfectants  and 
disinfection  byproducts 
rule  and  analytical 
mettiods  for  chemical 
contaminants  approval; 
comments  due  t>y  11- 
17-03;  publis^ed  8-18- 
03  [FR  03-18149] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  stations;  table  of 

assignments: 

Missouri;  comments  due  by 
11-17-03;  published  10- 
30-03  [FR -03-27367] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital  maintenance: 
Asset-backed  commercial 
paper  programs  and  early 
amortizatkxi  provisions; 
risk-based  capital  artd 
capital  adequacy 
guidefines;  comments  due 
by  11-17-03;  published 
10-1-03  FR  03-23757] 
Consolidaled  asset-backed 
commerciai  paper 
program  assets;  interim 
capital  treatmerrt;  risk- 
based  capital  and  capital 
adequacy  gukJeiines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 

FEDERAL  RESERVE 
SYSTEM 

Capital  maint8nar)ce: 
AsseH>acked  commercial 
paper  programs  and  eariy 
amortization  provisnns; 
risk-based  capital  and 


ENT 


lity,  etc.: 


capital  adequacy 
giMelines;  comm  mts  due 
by  11-17-03;  pub  shed 
10-1-03  [FR  03-21757] 
ConsoKdated  asset-  }acked 
commercial  papei 
program  assets;  ihterim 
capital  treatment;  risk- 
based  capital  am  capital 
adequacy  guidelirtes; 
comments  due  tyji  11-17- 
03;  published  10-»l-03  [FR 
03-23756] 

GENERAL  SERVICE^ 
ADMINiSTRATION 

Federal  Acquisition  Riigulation 
(FAR): 

Buy  American  Act-- 
Nonavailat)le  artkles; 
comments  due  by  11- 
17-03;  published  9-16- 
03  [FR  03-235K)] 

Standard  Fomn  (SR 1417); 
form  elimination;  I 
comments  due  b^  11-17- 
03;  published  9-1|6-03  [FR 
03-23531] 

HEALTH  AND  HUM^ 
SERVICES  DEPAI 
Food  and  Drug 
Administration 

Reports  and  gui< 

documents;  availa 

Evaluating  safety 
antimicrobial  newl  animal 
drugs  with  regaro  to  their 
microbiological  effects  on 
t>acteria  of  human  health 
concem;  Open  f<j 
comments  until  ftirther 
notice;  published,  10-27-03 
[FR  03-27113] 

HOMELAND  SECUF 
DEPARTMENT 
Coast  Guard 

Marine  casualties 
investigations:         I 
Chemical  testing  f(|lowing 
serious  marine  irfcidents; 
comments  due  tiu  11-20- 
03;  published  1of21-03 
[FR  03-26512]     [ 
Ports  and  watenwaysi  safety: 
San  Francisco  Bayl  CA; 
regulated  naviga  km  area; 
comments  due  b/  11-17- 
03;  published  9-^8-03  [FR 
03-23414] 

Susquehanna  ntvek, 
Dauphin  County,  PA; 
comments  due  t/  11-17- 
03;  published  9-16-03  [FR 
03-23600] 

HOUSING  AND  UR<AN 

DEVELOPMENT 

DEPARTMENT 

Low-income  housing 
PublR  housing 
devekipmenta — 
Required  and  vqluntary 


ed.10-; 
iRfTY 


conversion  to 


based  assistarwe;  cost 
methodotogy;  comments 
due  by  11-17-03; 
published  9-17-03  [FR 
03-23025] 
INTERIOR  DEPARTMENT 
Fish  and  WIMIHe  Service 
Endar)gered  and  threatened 


lenant- 


Fk>rida  manatee;  withdrawal 
of  two  £U'eas  designated 
as  Federal  protectkxi 
areas;  comments  due  t>y 
11-21-03;  publBhed  10- 
22-03  [FR  03-26668] 
Importatkxi,  exportatkm,  and 
transportatkxi  of  wildlife: 
Injurious  wikJIife — 
Bighead  carp;  comments 
due  by  11-17-03; 
published  9-17-03  [FR 
03-23745] 
MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Potlqf 
Office 

Acquisition  regulatk>ns: 
Cost  accounting  standards—. 
Employee  stock  ownership 
plans  sponsored  by 
Government  contractors; 
costs  accounting; 
comments  due  by  11- 
18-03;  published  8-20- 
03  [FR  03-21074] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Buy  American  Act — 
Nonavallable  artkles; 
comments  due  by  11- 
17-03;  published  9-16- 
03  [FR  03-23530] 
Standard  Fonn  (SF  1417); 
form  elimination; 
comments  due  by  11-17- 
03;  published  9-16-03  [FR 
03-23531] 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Relatives  of  Federal 
emptoyees;  comments 
due  by  11-21-03; 
published  9-22-03  [FR  03- 
24082] 
POSTAL  SERVICE 
DomestK  Mail  Manual: 
Sender-klentified  mail; 
discount  rate  mailings 
enhanced  requirement; 
comments  due  by  11-20- 
03;  published  10-21-03 
[FR  03-26438] 
TRANSPORTATION 
DEPARTMENT 
Federal  AvUrtlon 
Administration 
Air  carrier  certifKatkm  and 
operations: 


Title  14  CFR  parts  125  and 
135;  regulatory  review; 
comments  due  by  11-18- 
03;  published  7-17-03  [FR 
03-18070] 
Airworthiness  directives: 
AirtHJs;  comments  due  by 
11-17-03;  published  10- 
17-03  [FR  03-26117] 
Boeing;  comments  due  by 
11-17-03;  published  10-1- 
03  [FR  03-24842] 
Bombardier  comments  due 
by  11-19-03;  published 
10-20-03  [FR  03-26368] 
Eurocopter  France; 
comments  due  tiy  11-17- 
03;  published  9-18-03  [FR 
03-23835] 
Intematnnal  Aero  Engines; 
comments  due  by  11-17- 
03;  published  9-17-03  [FR 
03-23674] 
McDormell  Douglas; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-24847] 
Ainworthiness  standards: 
Special  corKKtkms — 
Cessna  Model  500 
airplanes;  comments 
due  by  11-21-03; 
published  10-22-03  [FR 
03-26559] 
Transport  category 
airplanes — 
Gutfstream  Model 
Gulfstream  200; 
comments  due  by  11- 
17-03;  published  10-17- 
03  [FR  03-26310] 
Class  E  airspace;  comments 
due  by  11-20-03;  published 
9-29-03  [FR  03-24605] 
TREASURY  DEPARTMENT 
Comptroller  of  ttte  Currency 
Capital  maintenance: 
Asset-t)acked  commercial 
paper  programs  and  eariy 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
guklelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 
ConsoKdated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  guklelines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 
Natkwial  banks: 
Securities;  electronk:  filing 
and  disclosure  of 
t)enefk»al  ownership 
reports;  comments  due  by 
11-21-03;  published  9-22- 
(»  [FR  03-24057] 
TREASURY  DEPARTMENT 
internal  ftovenue  Service 
Procedure  and  administratkxi: 


Levy;  property  exemptions; 
comments  due  by  11-17- 
03;  published  8-19-03  [FR 
03-20473] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Capital  maintenance: 
Asset-backed  commercial 
paper  programs  and  early 
amortization  provisions; 
risk-based  capital  and 
capital  adequacy 
guidelines;  comments  due 
by  11-17-03;  published 
10-1-03  [FR  03-23757] 
Consolidated  asset-backed 
commercial  paper 
program  assets;  interim 
capital  treatment;  risk- 
based  capital  and  capital 
adequacy  gukJeiines; 
comments  due  by  11-17- 
03;  published  10-1-03  [FR 
03-23756] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  viticultural  area 
designations: 
Douglas,  Jackson,  and 
Josephine  Counties;  OR; 
comments  due  by  11-17- 
03;  published  9-18-03  [FR 
03-23887] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  Ijst  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
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in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpy/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1516/P.L  108-109 

National  Cemetery  Expansion 
Act  of  2003  (Nov.  11,  2003; 
117  Stat.  1322) 
H.R.  1610/P.L  lOa-110 
To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  120  East 
Ritchie  Avenue  in  Marceline, 
Missouri,  as  the  "Walt  Disney 
Post  Offfce  Building".  (Nov. 
11,  2003;  117  Stat.  1324) 
H.R.  1882/P.L  108-111 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  440  South  Orange 
Blossom  Trail  in  Oriando, 
Florida,  as  the  "Arthur  'Pappy' 
Kennedy  Post  Office".  (Nov. 
11,  2003;  117  Stat.  1325) 
H.R.  2075/P.L.  108-112 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1905  West  Blue 
Heron  Boulevard  in  West 
Palm  Beach,  Florida,  as  the 
"Judge  Edward  Rodgers  Post 
Offrce  Building".  (Nov.  11, 
2003;  117  Stat.  1326) 
H.R.  2254/P.L.  108-113 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1101  Colorado 
Street  in  Boulder  City, 
Nevada,  as  the  "Bruce 
Woodbury  Post  Office 
Building".  (Nov.  11,  2003;  117 
Stat.  1327) 

H.R.  2309/P.L.  108-114 
To  designate  the  facility  of  the 
United  States  Postal  Service 


located  at  2300  Redondo 
Avenue  in  Long  Beach, 
California,  as  the  "Stephen 
Horn  Post  Office  BuiWing". 
(Nov.  11,  2003;  117  Stat. 
1328) 

H.R.  2328/P.L.  .108-1 15 

To  designate  the  facility  of  the 
United  States  Postal  Service 
kxated  at  2001  East  Willard 
Street  in  Philadelphia, 
Pennsylvania,  as  the  "Robert 
A.  Borski  Post  Offk» 
BuiWing".  (Nov!  11,  2003;  117 
Stat.  1329) 

H.R.  2396/P.L.  108-116 

To  designate  the  facility  of  the 
United  States  Postal  Sennce 
k>cated  at  1210  Highland 
Avenue  in  Duarte,  California, 
as  the  "Francisco  A.  Martinez 
Rores  Post  Offrce".  (Npv.  11, 
2003;  117  Stat.  1330) 

H.R.  2452/P.L  108-117 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  339  Hk*sville  Road 
in  Bethpage,  New  York,  as 
the  "Brian  C.  Hk:key  Post 
Office  Building".  (Nov.  11, 
2003;  117  Stat.  1331) 

H.R.  2533/P.L.  108-118 

To  designate  the  facility  of  the 
United  States  Postal  Sen/ice 
located  at  10701  Abercom     . 
Street  in  Savannah,  Georgia, 
as  the  "J.C.  Lewis,  Jr.  Post 
Office  Building".  (Nov.  11, 
2003;  117  Stat.  1332) 

H.R.  2746/P.L.  108-119 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  141  Weston  Street 
in  Hartford,  Connecticut,  as 
the  "Barbara  B.  Kennelly  Post 
Office  Building".  (Nov.  11, 
2003;  117  Stat.  1333) 

H.R.  3011/P.L.  108-120 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  135,  East  Olive 


Avenue  in  Buft>ank,  California, 
as  the  "Bob  Hope  Post  Office 
BuiWing".  (Nov.  11,  2003;  117 
Stat.  1334) 

H.R.  3365/P.L  108-121 

Military  Family  Tax  Relief  Act 
of  2003  (Nov.  11,  2003;  117 
Stat.  1335) 

HJ.  Res.  52/P.L  108-122 

Recognizing  the  Dr.  Samuel 
D.  Harris  NatWnal  Museum  of 
Dentistry,  an  affiliate  of  the 
Smithsonian  Institution  in 
Baltimore,  Maryland,  as  the 
offkHal  national  museum  of 
dentistry  in  the  United  States. 
(Nov.  11,  2003;  117  StaL 
1344) 

S.  926/P.L.  108-123 

To  amend  section  5379  of  title 
5,  United  States  Code,  to 
increase  the  annual  and 
aggregate  limits  on  student 
loan  repayments  by  Federal 
agencies.  (Nov.  11,  2003;  117 
Stat.  1345) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http^/ 
listsbrv.  gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editio  is  Available... 


Federal  Register  ' 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscritjers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sutiscription,  the  LSA 
(List  of  CFR  Sections  Affected)  arKi  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising^approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Cun'ent  year  (as  issued):  $298.00 


Superintendent  o "  Documents  Subscription  Order  Form 


Onter  Procsssing  Code 

*5419 


I I    I  eLS.  enter  the  following  indicated  subscrij  tion  in  24x  microfiche  format: 

Federal  Register  (MFFR) 


Code  of  Federal  Regulations  (CFR^  17) 


n  One  year  at  $264  each 
D  Six  months  at  $132.00 
D  One  year  at  $298  each 


Charge  your  ordtr. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S  — . 

International  customers  please  add  259c. 


Price  ir  [rludes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  typ( 


or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account         |    |     | 
I     I  VISA       LJ  MasterCard  Account 


-□ 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code^ 


1         rrredit  cflrri  expiralinn  date)                    ,  ,..,#...? 

*  ^             '              your  oraer! 

Purchase  order  number  (optional) 

Mav  we  make  vour  name/address  a>'ailable  toother  mailers? 


VES    NO 

3n 


Authorizing  signature  xx 

Mail  To:  Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Mr*i/^.     ^W 


y'^^^A 


A'^K^^ 
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(Book  I) $74.00 
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(BookH) .$75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  II) $63.00 

2000-2001 

(Book  III)   $75.00 

Creorge  W.  Bush 

2001 

(Book  I) $70.00 


Published  by  the  Office  of  the  Federal  Register, 
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Now  Available  Online 

through 

PO  Access 


A  Service  ofthi 


U.S.  Government  Printing  Office 


Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenijent, 
FREE 


Free  public  connections  to  the  anline 
Federal  Register  are  available  thi  augh 
GPO  Access  service. 

To  connect  over  the  World  Widt 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_i 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required),    , 


You  may  also  connect  using 
contact  the  GPO  Access  User 


Voice:  (202)  51 
Fax:  (202)  512- 
Intemei 


ocal  WAIS  client  software.  For  further  information, 
!  Jupport  Team: 


1530  (7  a.m.  to  5  p.m.  Eastern  time). 
1 262  (24  hours  a  day,  7  days  a  week). 
E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 
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The  United  States  Government  Manual 
2003/2004 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infcHmation  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-ofiBcial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpfiil  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933, 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


I    \|  I  I   I)   s  I   \  I  1  S 

(.         \        \1 


$52  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PuaucATioNs  »  PB«ooic*LS  *  aEcnwNc  PKxxxns 

Ordsf  ProcMsing  Code: 

•7917 


Charge  your  order. 
It'B  Eaeyl 

To  fin  your  arias  caOZ)  512-22S0 
Phone  your  (vden  (202)  512-1800 


I I  YlliiS,  please  send 


me 


copies  of  The  United  States  Government  Manual  2003/2004. 


S/N  069-O00-00150-5  at  $52  ($72.80  foreign)  each. 
Total  cost  of  my  order  is,$ Price  includes  reguh»r  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additiona]  address/anention  line 


-— Please  Choose  Method  of  Payment: 

(Please  type  or  print)  ■ — •  ' 

I — I  Check  Payable  to  the  Superintendent  of  Documents 


Street  address 


n  GPO  Deposit  Account         |     |     | 
LJ  VISA       U  MasterCard  Account 


l-D 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Daytime  phone  including  area  code 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 
May* 


Authorizing  signature 


9A)3 


YES     NO 
Id  other  maflen?     Q  Q 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Gpmpilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


"■«»<.«,=»»' 


Monday,  lamiary  13.  1997 
VuluiiiK  33 — Niiniber  2 
Pagr  7-40 


The  \  i/eekly  Compilation  carries  a 
Monc  ay  dateline  and  covers  mate- 
rials eleased  during  the 
precc  ding  week.  Each  issue 
incluaes  a  Table  of  Contents,  lists 
of  acjs  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
Hou^  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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Documents  Subscription  Order  Form 
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I I  Y  hjt^,  please  enter one  year  subscri 

keep  up  to  date  on  Presidential  activities.         ] 

□  $151.00  Firsi 

The  total  cost  of  iny  order  is  $ 

International  customers  please  add  25%. 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

itions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 


Company  or  personal  name 


Additional  address/attention  line 


Price  ncludes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         I    I    I     I     I    1     |    l-H 
LJ  visa       LJ  MasterCard  Account 


(Please  type 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  laake  your  name^addRSB  available  to  other  innfens? 


Class  Mail         EH   $92.00  Regular  Mail 


or  print) 


(Credit-card  expiration  date) 


Thank  you  for 
your  order! 


ES     NO 

□  □ 


Authorizing  signature  akk 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1954,  PittsbuiBh,  PA  15250-7954 


Would  you  like 
to  know. . . 
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Federal  Register  Index,  or  both. 
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The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatoiy 
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S35  per  year. 

Federal  Register  Index 
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agencies.  Significant  subjects  are  carried 
as  cross-references. 
$30  per  year 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  35 

[Doclwt  No.  NE12S;  Special  Conditions  No. 
35-003-SC 

Special  Conditions:  Hamilton 
Sundstrand,  Mode»54H60-77E 
Propelier 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  The  FAA  is  issuing  special 
conditions  for  the  Hamilton  Sundstrand 
model  54H60-77E  constant  speed 
propeller.  This  four-bladed  propeller 
will  have  a  dual  acting  digital  electro- 
hydraulic  propeller  control  system, 
which  is  a  novel  or  unusual  design 
feature.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  1,  2003. 
The  FAA  must  receive  comments  on  or 
before  January  30,  2004. 
ADDRESSES:  Mail  or  deliver  comments 
on  these  special  conditions  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  NE125,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts,  01803-5299.  You  must 
identify  the  docket  number  NE125  at  the 
beginning  of  your  comments,  and  you 
should  submit  two  copies  of  your 
comments.  You  may  review  the  public 
docket  containing  comments  to  these 
special  conditions  in  person  at  the 
Office  of  the  Regional  Counsel  between 


8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Tumberg,  FAA,  Engine  and  Propeller 
Standards  Staff,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  ANE-110,  12  New  England 
Executive  Park,  Biu-lington, 
Massachusetts,  01803-5229;  telephone 
(781)  238-7116;  fax  (781)  238-7199;  e- 
mail:  jay.tumberg@faa.gov. 
SUPPt^MENTARY  INFORMATION: 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
conunent  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  issuance  of  the 
approval  design  and  thus  delivery  of  the 
affected  aircralt.  In  addition,  the 
substance  of  these  special  conditions 
has  previously  been  subject  to  the 
public  comment  process  with  no 
substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  on  December  1 
2003. 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  December  1,  2003; 
however;  the  FAA  invites  interested 
parties  to  submit  comments  on  the 
special  conditions.  You  must  identify 
the  docket  number  NE125  at  the 
beginning  of  your  comments,  and  you 
should  submit  two  copies  of  your 
comments.  The  FAA  wiU  consider  all 
comments  received  by  the  closing  date. 
The  FAA  may  change  these  special 
conditions  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  The  docket  will  contain  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposal.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  conunents  submitted  in 
response  to  this  notice  must  include  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NE125."  The 
postcard  will  be  dated-stamped  and 
returned  to  the  commenter. 

Background 

On  February  24,  2003,  Hamilton 
Sundstrand  applied  for  an  amendment 


to  Type  Certificate  No.  P906  to  include 
the  new  54H60-77E  propeller.  The 
model  54H60-77E,  which  is  a  derivative 
of  the  model  54H  currently  approved 
under  Type  Certificate  P906,  uses  a  dual 
acting  digital  electro-hydraulic  propeller 
control  system  (EPCS). 

Digital  electronic  control  introduces 
potential  failures  asisociated  with 
electrical  power,  software  commands, 
data,  and  environmental  effects  that  can 
result  in  hazardous  propeller  effects. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
design  features.  These  special 
conditions  address  the  following 
airworthiness  issues  for  the  Hamilton 
Sundstrand  54H60-77E  propeller: 

1.  Safety  assessment. 

2.  Propeller  control  system. 
These  s[)ecial  conditions  contain  the 

additional  safety  standards  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Hamilton  Sundstrand  must 
show  that  the  54H60-77E  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  P906  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  model 
54H.  The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  P906  are 
Civil  Air  Regulation  (CAR)  part  14.  as 
amended  in  December  15, 1959. 
In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  in  effect 
on  the  date  of  application  for  the 
change.  Hamilton  Sundstrand  has 
elected  to  show  compliance  with  part 
35,  as  amended  through  Amendment  7. 
dated  December  28,  1995,  for  the 
54H60-77E. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  35)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  54H60-77E  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  14  CFR  21.16. 
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As  approfMriate,  special  conditions,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  and  become 
part  of  the  type  certification  basis  in 
acomlance  with  14  CFR  21.10lCb)(2). 

Special  conditions  are  initially 
applicaMe  to  the  model  for  which  they, 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  featiue,  or  should  any  other 
model  already  included  on  the  same 
type  certificate^  modified  to  * 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  14  CFR 
21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  54H60-77E  will  incorporate  the 
following  novel  or  imusual  design 
features:  dual  acting  digital  electro- 
hydraulic  propeller  control  system. 
EKgital  electronic  control  introduces 
potential  failiues  associated  with 
diectrical  power,  software  commands, 
data,  and  environmental  effects  that  can 
residt  in  hazardous  propeller  effects. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
design  features.  These  special 
conditions  address  the  following 
jtirworthiness  issues  for  the  Hamilton 
Sundstrand  54H60-77E  propeller: 

1.  Safety  assessment. 

2.  Propeller  control  system. 

These  special  conditions  contain  the 
additional  safety  standards  necessary  to 
est^lish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

The  existing  type  certified  Hamilton 
Sundstrand  54H  model  propeller  as 
described  in  FAA  Type  Certification 
Data  Sheet  F906,  amendment  7,  uses  a 
mechanical  governor  in  the  propeller 
control  system.  This  mechanical  control 
system  senses^  propeller  speed  and 
adjusts  the  pitch  by  directing  hydraulic 
oil  to  the  propeller  actuator  to  increase 
or  decrease- pitch  to  maintain  the 
propriler  at  the  correct  RPM  and  to 
absorb  the  engine  power. 

The  Hamilton  Simdstrand  EPCS 
replaces  the  current  mechanical  control 
system  with  a  digital  electronic 
governor  in  the  propeller  control.  The 
digital  electronic  governor  is  designed 
to  operate  a  hydro-mechanical  interface 
to  direct  hydraulic  oil  to  the  propeller 
actuator  to  increase  or  decrease  pitch. 
The  digital  electronic  control  logic 
commands  speed  governing, 
syacfarophasing,  and  failure  monitoring 
and  provides  beta  schedtding.  Digital 
electronic  control  introduces  potential 


feilures 
power, 


as  ;ociated  with  electrical 
soi  :waie  commands,  data,  and 

environmc  ntal  effects  that  can  result  in 

hazardous  propeller  effects. 

Safety  Ass  9ssinent 

The  sp«  :ial  conditions  require  the 
applicant '  o  conduct  a  safety  assessment 
of  the  pro[  leller  in  conjimction  with  the 
requireme  its  for  evaluating  the  digital 
electro-hy  Iraulic  control  system.  A 
safety  asse  ssment  is  necessary  due  to 
the  increai  ed  complexity  of  these 
propeller  ( iesigns  and  related  control 
systems.  Tftie  ultimate  objective  of  the 
safety  assessment  requirement  is  to 
ensure  that  the  collective  risk  from  all 
propeller  failure  conditions  is 
acceptably  low.  The  basis  is  the  concept 
that  an  acceptable  total  propeller  design 
risk  is  acfa  levable  by  managing  the 
individua  risks  to  acceptable  levels. 
This  cono  (pt  emphasizes  reducing  the 
risk  of  an  svent  proportionally  with  the 
severity  o  the  hazard  it  represents. 

The  spe  nal  conditions  are  written  at 
the  propeller  level  for  a  typical  aircraft. 
The  typic  i  aircraft  may  be  the  aircraft 
intended  or  installation  of  the 
propeller.  It  is  advised  that  the  propeller 
applicant  pave  anninderstanding  of  the 
intended  aircraft,  not  to  show 
compliance  with  this  requirement,  but 
to  design  a  propeller  that  will  be 
acceptable  for  die  intended  aircraft.  For 
example,  ft  part  25  aircraft  may  require 
different  ^iJure  effects  and  probability 
of  failure  ihan  a  part  23  aircraft. 
Showing  compliance  with  the 
requirement  without  consideration  of 
the  intenaed  aircraft  may  result  in  a 
propeller  ithat  cannot  be  installed  on  the 
intended  lircraft. 

Propeller  Control  System 

Current  ly,  part  35  does  not  adequately 
address  p  ropellers  with  combined 
mechanical,  hydraulic,  digital,  and 
electronic  control  systems.  Propeller 
mechanic  al  control  systems  certified 
under  th(  existing  requirements 
incorporate  a  mechanical  governor  that 
senses  propeller  speed  and  adjusts  the 
pitch  to  a>sorb  the  engine  power  to 
maintainlthe  propeller  at  the  selected 
rotational  speed.  Propellers  with  digital 
electronic  control  components  perform 
the  sameibasic  function  but  use 
software,!  electronic  circuitry,  and 
electro-hydraulic  actuators.  The 
electronic  control  systems  may  also 
incorport  ite  additional  functions  such  as 
failure  m  onitoring,  synchrophasing,  and 
beta  schc  duling.  This  addition  of 
electroni  :s  to  the  control  system  may 
introduo  >  new  failure  modes  that  can 
result  in  lazardous  propeller  effects. 


Applicability 

As  discussed  above,  diiese  special 
conditions  apply  to  the  model  54H60- 
77E  propeller.  Should  Hamilton 
Simdstrand  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
14  CFR  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  propellers.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
propeller. 

Tne  isubstance  of  these  special 
conditions  has  previously  been 
subjected  to  the  notice  and  comment 
period  and  has  been  derived  without 
substantive  change  from  those 
previously  issued.  The  FAA  has 
determined  that  prior  public  notice  and 
comment  are  uimecessary  and  that  good 
cause  exists  for  adopting  these  special 
conditions  immediately.  ThCTefore, 
these  special  conditicms  are  being  made 
effective  December  1,  2003.  The  FAA  is, 
however,  requesting  comments  to  allow 
interested  parties  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunity  for 
xomment  described  above. 

List  of  Sul^ects  in  14  CFR  Part  35 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  authority  cntation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701- 
44702,  44704. 

The  Special  Conditions 

_  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Hamilton 
Sundstrand  model  54H60-77E 
propeller. 

In  addition  to  the  requirements  of  part 
35,  the  following xequirements  apply  to 
the  propeller. 

(a)  Definitions.  Unless  otherwise 
approved  by  the  Administrator  and 
documented  in  the  appropriate  manuals 
and  certificaticHi documents,  for  the 
purpose  of  thes&special  conditions  the 
following  definitions  apply  to  tlie 
propeller: 

(1)  Propeller.  The  propeller  is  defined 
by  the  components  listed  in  the  type 
design. 

(2)  Propeller  system.  The  propeller 
system  consists  of  the  propeller  plus  all 
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the  components  necessary  for  its 
functioning,  but  not  necessarily 
included  in  the  propeller  type  design. 

(3)  Hazardous  propeller  effects.  The 
following  are  regarded  as  hazardous 
propeller  effects: 

(i)  A  significant  overspeed  of  the 
propeller. 

(ii)  The  development  of  excessive 
drag. 

(iii)  Thrust  in  the  opposite  direction 
*     to  that  commanded  by  the  pilot. 

(iv)  A  release  of  the  propeller  or  any 
major  portion  of  the  propeller. 

(v)  A  failure  that  results  in  excessive 
imbalance. 

(vi)  The  unintended  movement  of  the 
propeller  blades  below  the  established 
minimum  in-flight  low  pitch  position. 

(4)  Major  propeller  effects.  The 
following  are  regarded  as  major 
propeller  effects. 

(i)  An  inability  to  feather. 

(ii)  An  inability  to  command  a  change 
in  propeller  pitch. 

(iii)  A  significant  uncommanded 
change  in  pitch. 

(iv)  A  significant  uncontrollable 
torque  or  speed  fluctuation. 

(b)  Safety  analysis. 

(l)(i)  Perform  an  analysis  of  the 
propeller  system  to  assess  the  likely 
consequence  of  all  failures  that  can 
reasonably  be  expected  to  occur.  This 
analysis  must  consider  the  following: 

(A)  The  propeller  system  in  a  typical 
installation.  When  the  analysis  depends 
on  representative  components,  assumed 
interfaces,  or  assiuned  installed 
conditions,  the  analysis  must  state  the 
assumptions. 

(B)  Consequential  secondary  failures 
and  latent  failures. 

(C)  Multiple  failures  referred  to  in 
paragraph  (b)(4)  of  these  special 
conditions  or  that  result  in  hazardous 
propeller  effects. 

(ii)  Summarize  those  failures  that 
could  result  in  major  propeller  effects  or 
hazardous  propeller  effects,  together 
with  an  estimate  of  the  probability  of 
occurrence  of  those  effects. 

(iii)  Show  that  hazardous  propeller 
effects  are  not  predicted  to  occur  at  a 
rate  in  excess  of  that  defined  as 
extremely  remote  (probability  of  10-  ^  or 
less  per  propeller  flight  hour).  As  the 
estimated  probability  for  individual 
failures  may  be  insufficiently  precise  to 
enable  the  applicant  to  assess  the  total 
rate  for  hazardous  propeller  effects, 
compliance  may  be  shown  by 
demonstrating  that  the  probability  of  a 
hazardous  propeller  effect  arising  fi-om 
any  individual  failure  can  be  predicted 
to  be  not  greater  than  10 -»  per  propeller 
flight  hour.  Probabilities  of  this  low 
order  of  magnitude  may  be 
demonstrateid  through  reliatnce  on 


engineering  judgment  and  previous 
experience  combined  with  sound  design 
and  test  philosophies. 

(2)  The  Administrator  may,  if 
significant  doubt  exists,  require  testing 
to  verify  any  assumption  as  to  the 
effects  of  failures  or  likely  combination 
of  failures. 

(3)  If  the  primary  failure  of  certain 
single  elements  {for  example,  blades) 
cannot  be  sensibly  estimated  in 
numerical  terms,  and  if  the  failure  of 
such  elements  is  likely  to  result  in 
hazardous  propeller  effects,  then 
compliance  may  be  shown  by  meeting 
the  prescribed  integrity  requirements  of 
part  35  and  these  special  conditions. 
The  safety  analysis  must  state  these 
instances. 

(4)  If  reliance  is  placed  on  a  system  or 
device,  such  as  safety  devices, 
feathering  and  overspeed  systems, 
instnmientation,  early  warning  devices, 
maintenance  checks,  and  similar 
equipment  or  procedures,  to  prevent  a 
failure  from  progressing  to  hazardous 
propeller  effects,  the  analysis  must 
include  the  possibility  of  a  safety  system 
failure  in  combination  with  a  basic 
propeller  failure.  If  items  of  a  safety 
system  are  outside  the  control  of  the 
propeller  manufacturer,  the  safety 
analysis  must  state  assimiptions  with 
respect  to  the  reliability  of  these  parts, 
and  the  installation  and  operation 
instructions  required  under  §  35.3  must 
identify  these  assumptions. 

(5)  If  the  safety  andysis  depends  on 
one  or  more  of  the  following  items,  the 
analysis  must  state  and  appropriately 
substantiate  those  items. 

(i)  Performance  of  mandatory 
maintenance  actions  at  stated  intervals 
required  for  certification  and  other 
maintenance  actions.  This  includes 
verifying  the  serviceability  of  items  that 
could  fail  in  a  latent  maimer.  These 
maintenance  intervals  must  be 
published  in  the  appropriate  propeller 
manuals.  Additionally,  if  errors  in 
maintenance  of  the  propeller  system 
could  lead  to  hazardous  propeller 
effects,  the  appropriate  procedures  must 
be  published  in  the  appropriate 
propeller  manuals. 

(ii)  Verification  of  the  satisfactory 
functioning  of  safety  or  other  devices  at 
pre-flight  or  other  stated  periods.  The 
details  of  this  satisfactory  functioning 
must  be  published  in  the  appropriate 
propeller  manuals. 

(iii)  The  provisions  of  specific 
instrumentation  not  otherwise  required. 

Civ)  A  fatigue  assessment. 

(6)  If  applicable,  the  safety  analysis 
must  include  the  assessment  of 
indicating  equipment,  manual  and 
automatic  controls,  governors  and 
propeller  control  systems. 


synchrophasers,  synchronizers,  and 
propeller  thrust  reversal  systems. 

(c)  Propeller  control  system.  The 
requirements  of  this  section  apply  to 
any  system  or  component  that  controls, 
limits,  or  monitors  propeller  functions. 
(1)  Design,  construct,  and  validate  the 
propeller  control  system  to  show  that: 

(i)  The  propeller  control  system, 
operating  in  normal  and  alternative 
operating  modes  and  transition  between 
operating  modes,  performs  the  intended 
functions  throughout  the  declared 
operating  conditions  and  flight 
envelope. 

(ii)  The  propeller  control  system 
functionality  is  not  adversely  affected 
by  the  declared  environmental 
conditions,  including  temperature, 
electromagnetic  interference  (EMI),  high 
intensity  radiated  fields  (HIRF)  and 
lightning.  Document  the  environmental 
limits  to  which  the  system  has  been 
satisfactorily  validated  in  the 
appropriate  propeller  manuals. 

(iii)  A  metnod  is  provided  to  indicate 
that  an  operating  mode  change  has 
occurred  if  flight  crew  action  is 
required.  In  such  an  event,  provide 
operating  instructions  in  the  appropriate 
manuals. 

(2)  Design  and  construct  the  propeller 
control  system  so  that,  in  addition  to 
compliance  with  paragraph  (b)  of  these 
special  conditions.  Safety  analysis: 

(i)  A  level  of  integrity  consistent  with 
the  intended  aircraft  is  achieved. 

(ii)  A  single  failure  or  malfunction  of 
electrical  or  electronic  components  in 
the  control  system  does  not  cause  a 
hazardous  propeller  effect. 

(iii)  Failures  or  malfunctions  directly 
affecting  the  propeller  control  system  in 
a  typical  aircraft,  such  as  structural 
failures  of  attachments  to  the  control, 
fire,  or  overheat,  do  not  lead  to  a 
hazardous  propeller  effect. 

(iv)  The  loss  of  normal  propeller  pitch 
control  does  not  cause  a  hazardous 
propeller  effect  under  the  intended 
operating  conditions. 

(v)  The  failure  or  corruption  of  data  or 
signals  shared  across  propellers  does 
not  cause  a  major  or  hazardous 
propeller  effect. 

(3)  Design  and  implement  electronic 
propeller  control  system  imbedded 
software  by  a  method  approved  by  the 
Administrator  that  is  consistent  with  the 
criticality  of  the  performed  functions 
and  minimizes  the  existence  of  software 
errors. 

(4)  Design  and  construct  the  propeller 
control  system  so  that  the  failure  or 
corruption  of  aircraft-supplied  does  not 
result  in  hazardous  propeller  effects. 

(5)  Design  and  construct  the  propeller 
control  system  so  that  the  loss, 
interruption,  or  abnormal  characteristic 
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of  aiicraft-supplied  electrical  power 
does  not  result  in  hazardous  propeller 
effects.  Describe  the  power  quality 
requirements  in  the  appropriate 
manuals. 

(6)  Specify  the  propeller  control 
system  description,  characteristics,  and 
authority,  in  both  normal  operation  and 
failure  conditions,  and  the  range  of 
control  of  other  controlled  functions,  in 
the  appropriate  propeller  manuals. 

Issued  in  Burlington,  Massachusetts,  on 
November  10,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  03-28676  Filed  11-14-03;  8:45  am) 
BMJJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NM-91-AD;  Amendment 
39-13366;  AD  2003-03-15  R1] 


Rm  2120-AA64 

Airworthiness  Directives;  Various 
Boeing  and  McDonnell  Douglas 
Transport  Category  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  various  Boeing  and 
McDonnell  Douglas  transport  category 
airplanes,  that  currently  requires    ' 
revising  the  Airplane  Flight  Manual 
(AFM)  to  advise  the  flightcrew  to  don 
oxygen  masks  as  a  first  and  immediate 
step  when  the  cabin  altitude  warning 
horn  soimds.  The  actions  specified  by 
that  AD  are  hitended  to  prevent 
incapacitation  of  the  flightcrew  due  to 
lack  of  oxygen,  which  could  result  in 
loss  of  control  of  the  airplane.  This 
amendment  removes  certain 
requirements  for  certain  airplanes  and 
revises  the  direction  to  the  flightcrew  to 
don  oxygen  masks  as  a  first  and 
immediate  step  when  the  cabin  altitude 
warning  occurs,  rather  than  "when  the 
cabin  altitude  warning  horn  sounds." 
This  action  is  intended  to  address  the 
-  identified  unsafe  condition. 
DATES:  Effective  December  22,  2003. 
ADDRESSES:  hiformation  pertaining  to 
iiiis  admendment  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue  SW, 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 


3960  Paraiiount  Boulevard,  Lakewood, 

California. 

FOR  FURTHiR  INFORMATION  CONTACT: 

Boeing  Airplane  Models:  Don  Eiford, 
AerospaceEngineer,  Systems  and 
Equipmen(Branch,  ANM-130S,  FAA, 
Seattle  Aiitraft  Certification  Office, 
1601  Lind  ^venue  SW,  Renton, 
Washingtoh  98055-4056;  telephone 
(425)  917-^465;  fax  (425)  917-6590. 

McDonnell  Douglas  Airplane  Models: 
Joe  Hashemi,  Aerospace  Engineer,  Flight 
Test  Brandi.  ANM-160L,  FAA,  Los 
Angeles  A  rcraft  Certification  Office, 
3960  Parai  lount  Boulevard,  Lakewood, 
California  J0712-4137;  telephone  (562) 
627-5380;  fax  (562)  627-5210. 
SUPPLEMErfTARY  INFORMATION:  A 
proposal  ti  amend  part  39  of  the  Federal 
Aviation  Ffegulations  (14  CFR  part  39) 
by  revising  AD  2003-03-15,  amendment 
39-13039  JOB  FR  4892,  January  31, 
2003),  whlph  is  applicable  to  various 
Boeing  ank  McDonnell  Douglas 
transport  ( ategory  airplanes,  was 
published  in  the  Federal  Register  on 
July  9.  20(  3  (68  FR  40823).  That  action 
proposed  lo  revise  the  wording  of  the 
existing  AD  to  remove  reference  to  the 
word  "Emergency"  when  specifying 
"Crew  Oxygen  Mask— ON/ 100%."  That 
action  als<  i  proposed  to  revise  the 
existing  A  3  to  specify  that  the  words  "If 
the  cabin  i  Jtitude  warning  occurs"  be 
used  rathgr  than  the  words,  "If  the  cabin 
altitude  wjarning  horn  sounds."  ~ 


Commentt 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  oS,  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  l|o  Revise  the  Applicability  of 
the  Notic*  of  Proposed  Ridemaking 
(NPRM) 

One  coMimenter  notes  that  the 
existing  AD  requires  flightcrew  action  to 
don  oxygi  in  masks  as  a  first  and 
immediat  3  step,  "when  the  cabin 
altitude  m  aming  horn  sounds,"  and  that 
the  NPR\  '.  proposes  to  revise  the 
wording  fc  "when  the  cabin  altitude 
warning  occurs."  The  commenter 
suggests  that,  since  the  NPRM  addresses 
those  airdlanes  that  may  not  have  a 
warning  som,  it  should  exclude  those 
airplanes  that  do  not  have  warning 
horns. 

The  FA  A  does  not  agree  with  the 
comment  er's  request.  For  those 
airplanes  that  are  equipped  with 
warning !  loms,  we  are  not  changing  the 
AFM  revision  required  by  AD  2003-13- 
15.  WhiU  no  further  action  is  required 
by  this  raised  AD  for  those  airplanes, 
it  is  still  hecessary  for  this  AD  to  apply 


to  them  to  continue  to  require  the  ,, 

appropriate  AFM  revision. 

Request  To  Clarify  Table  2 

One  commenter  notes  that  Table  2  of 
the  NPRM  does  not  address  McDonnell 
Douglas  Model  DC-8  series  airplanes,  as 
currently  specified  in  AD  2003-03-15.  . 
The  commenter  assumes  that  the 
information  for  Model  DC-8  series 
airplanes  should  also  be  included  in 
Table  2  of  the  NPRM. 

We  agree  with  the  commenter. 
Although  those  airplanes  were  included 
in  the  applicability  of  the  NPRM,  we 
inadvertently  did  not  include  Model 
DC-8  series  airplanes  in  Table  2  of  the 
NPRM.  We  have  revised  Table  2  of  the 
AD  to  include  those  airplanes  in  this 
AD. 

Editorial  Changes 

In  Table  2  of  paragraph  (a)  of  the 
NPRM,  we  noted  several  instances 
where  the  word  "mask"  should  have 
been  plural.  We  have  revised  the  AD  to 
reflect  the  word  "masks." 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  Labor  Rate 

After  the  NPRM  was  issued,  we 
reviewed  the  figiu^s  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact 

There  are  approximately  6,956 
airplanes  (5,179  Boeing  airplanes  and 
1,777  McDonnell  Douglas  airplanes)  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  3,601 
airplanes  (2,392  Boeing  airplanes  and 
1,209  McDonnell  Douglas  airplanes)  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$234,065,  or  $65  per  airplane. 
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The  cx)st  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomphsh 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regiilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is        ' 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


139.13    [Amendwq 

U'J 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-13039  (68  FR 
4892,  January  31,  2003),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13366,  to  read  as 
follows: 

2003-03-15  Rl    Transport  Categoiy 
Airplanes:  Amendment  39-13366. 
Docket  2003-NM-91-AD.  Revises  AD 
2003-03-15,  Amendment  39-13039. 
Applicability:  The  airplanes  listed  in  Table 

1  of  this  AD,  certificated  in  any  category: 

Table  1.— Affected  Airplane 
Models 


Airplane 
manufacturer 


Boeing 


McDonnell 
Douglas. 


Airplane  model 


707  series  airplanes. 

720  series  airplanes. 

727  series  airplanes. 

737-100  series  airplanes. 

737-200  series  airplanes. 

737-200C  series  airplanes. 

737-300  series  airplanes. 

737-400  series  airplanes. 

737-500  series  airplanes. 

747-100  series  airplanes. 

747-1006  series  airplanes. 

747-1008  SUD  series  air- 
planes. 

747-2008  series  airplanes. 

747-200F  series  airplanes. 

747-200C  series  airplanes. 

747-300  series  airplanes. 

747SR  series  airplanes. 

747SP  series  airplanes. 

DC-8-11  airplanes. 

DC-&-12  airplanes. 

DC-B-21  airplanes. 

DC-8-31  airplanes. 

DC-8-32  airplanes. 

DC-8-33  airplanes. 
DC-8-41  airplanes. 
DC-&-42  airplanes. 
DC-8-43  airplanes. 
DC-8-51  airplanes. 
DC-8-52  airplanes. 
DC-8-53  airplanes. 
DC-8F-54  airplanes. 
DC-8-55  airplanes. 
DC-6F-55  airplanes. 
DC-8-61  airplanes. 
DC-8-6 IF  airplanes. 
DC-8-62  airplanes. 
DC-B-62F  airplanes. 
DC-&-63  airplanes. 
DC-ft-€3F  airplanes. 
DC-8-71  airplanes. 
DC-8-71F  airplanes. 
DC-&-72  airplanes. 
DC-8-72F  airplanes. 
DC-8-73  airplanes. 
DC-8-73F  airplanes. 
DC-9-11  airplanes. 


Table  l.— Affected  Airplane 
Models— Continued 


Airplane 
manufacturer 


Airplane  nxxlel 


DC-9-12  airplanes. 

DC-9-13  airplanes. 

DC-9-14  airplanes. 

DC-9-15  airplanes. 

DC-9-15F  airplanes. 

DC-9-21  airplanes. 

DC-9-31  airplanes. 

DC-9-32  airplanes. 

DC-9-32  (VC-9C)  airplanes. 

DC-9-32F  airplanes. 

DC-9-32F  (C-9A,  C-9B)  air- 
planes. 

DC-9-33F  airplanes. 

DC-9-34  airplanes. 

DC-9-34F  airplanes. 
DC-9-41  airplanes. 
DC— 9-51  airplanes. 
DC-9-81  (MD-81)  airplanes. 
DC-9-82  (MD-82)  airplanes. 
DC-9-83  (MD-83)  airplanes. 
DC-9-87  (MD-87)  airplanes. 
MD-88  airplanes. 
MD-90-30  airplanes. 
DC-1 0-10  airplanes. 
DC-10-10F  airplanes. 
DC-1 0-1 5  airplanes. 
DC-1 0-30  airpianes. 
DC-10-30F  airplanes. 
DC-10-30F  (KC-10A,  KDC- 

10)  airplanes. 
DC-1 0-40  airplanes. 
DC-10-40F  airplanes. 
MD-1 0-1  OF  airplanes. 
MD-10-30F  airplanes. 
MD-11  airplanes. 
MD-1 1 F  airplanes. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Revision  to  the  Airplane  Flight  Manual 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  For  the  applicable  airplane 
models  listed  in  the  "For—"  column  of  Table 
2  of  this  AD,  revise  the  procedures  regarding 
donning  oxygen  masks  in  the  event  of  rapid 
depressurizafion,  as  contained  in  the 
Emergency  Procedures  section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM),  by 
replacing  the  text  in  the  "Replace—"  column 
of  Table  2  of  this  AD  with  the  information 
in  the  applicable  figure  referenced  in  the 
"With  the  Information  In—"  column  of  Table 
2  of  this  AD.  This  may  be  accomplished  by 
recording  the  AD  number  of  this  AD  on  the 
applicable  figure  and  inserting  it  into  the 
AFM.  Table  2  and  Figures  1  through  9  follow: 
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Tab  -e  2.— AFM  Revisions 


For- 


Boeing  Model  707.  720,  and  727  se- 
ries airplanes. 


Boeing  Model  737-100.  -200,  and 
-200C  series  airplanes. 


Boeing  Model  737-300,  737-400, 
737-500,  747-100,  747-1 OOB, 
747-1 OOB  SUD,  747-200B.  747- 
200F,  747-200C,  747-300. 
747SR,  and  747SP  series  air- 
planes. 


McDonnell  Douglas  Model  DC-B- 
11,  DC-8-12,  DC-8-21,  DC-8- 
31,  DC-8-32,  DC-8-33,  DC-«- 
41.  DC-e-3t2,  DC-8-43,  DC-8- 
51,  DC-8-^,  DC-8-53.  DC-8F- 
54.  DC-8-55,  DC-8F-55.  DC-8- 
61,  DC-8-61F.  DC-8-62,  DC-»- 
62F,  DC-8-63,  DC-8-63F,  DC- 
8-71,  DC-S-71F,  DC-8-72,  DC- 
8-72F,  DC-8-73.  and  DC-8-73F 
airplanes. 


•  DEPRESSUf  IZATION 


"RAPID  i 

Oxygen  Masks  &  Regulators  ON.  100%  ALL" 


"RAPID  DEPRESSUiplZATION  (With  airplane  altitude  above  14,000  feet 

M.S.L). 
PRIMARY 
Oxygen  Masks  &  Res|ilators— ON,  100%' 


"RAPID  DEPRESSU^IZATION 

Phase  I  and  II 

Crew  oxygen  masks-H5N 


McDonnell  Douglas  Model  DC-9- 
11,  DC-9-12,  DC-9-13,  DC-9- 
14,  DC-9-15,  DC-9-15F,  DC-9- 
21.  DC-9-31,  DC-9-32,  DO-9- 
32  (VC-9C),  DC-9-32F,  DC-9- 
32F  (C-9A,  C-9B).  DC-9-33F, 
DC-9-34,  DC-9-34F,  DC-9-41, 
and  DC-9-51  airplanes. 


McDonnell  Douglas  Model  DC-9-61 
(MD-81),  DC-9-82  (MD-82), 
DC-*-83  (MD-63),  DC-9-87 
(MD-87).  and  MD-88  airplanes. 


Replace — 


"RAPID  DEPRESSulplZATION  (With  airplane  altitude  above  14,000  feet 

M.S.L). 
RECALL 
Oxygen  Masks  &  Regulators— ON,  100%' 


With  the  informatk>n  in — 


Figure  1  of  this  AD. 


Figure  2  of  this  AD. 


Figure  3  of  this  AD. 


Figure  4  of  this  AD. 


"RAPID  DECOMPRESSION/EMERGENCY  DESCENT 
Phase  I  and  II 

Manual  Pressurizatio^  Control 
FULL  FORWARD  AND  MANUALLY  LOCKED 
Note:  Manual  Pressuiization  control  forces  may  be  high,  apply  forces  as  re- 
quired 
Crew  Oxygen  Masks-  -ON" 


McDonnell  Douglas  Model  MD-90- 
30  airplanes. 


McDonnell  Douglas  DC-10-10,  DC- 
10-10F.  IX>-10-'',5,  DC-10-30, 
DC-10-30F.  DC-10-30F  (KC- 
10A,  KDC-IO).  DC-10-40,  and 
DC-10-40F  airplanes. 


McDonnell  Douglas  MD-10-10F, 
MD-10-30F,  MD-11,  and  MD- 
1 1F  airplanes. 


"RAPID  DECOMPRESSION/EMERGENCY  DESCENT 
Phase  I  and  II 
Manual  Pressurizatio^ 
FORWARD  AND  MA  DUALLY 
Note:  Manual  Pressurization 

quired 
Crew  Oxygen 


Control— FULL 
LOCKED 
control  forces  may  be  high,  apply  forces  as  re- 

Masks|-ON/EMERGENCY/1 00%" 


"RAPID  DECOMPRESSION 
OXYI 


MASKS— ON/11  )0%/EMERGENCr' 


"CABIN  ALTITUDE  , 

Memory  Item 

Outflow  Valve— Verity  Closed" 


Figure  5  of  this  AD. 


Figure  6  of  this  AD. 


"RAPID  DEPRESSUPIZATION/EMERGENCY  DESCENT 

Recall 

Cabin 

OUTFLOW    VALVE 

MANUALLY  IF  NCtr 
Oxygen  Masks— 100% 


VERIFY    CLOSED    (CLOSE    ELECTRICALLY    OR 
CLOSED) 
'o  (if  required)" 


Figure  7  of  this  AD. 


Rgure  8  of  this  AD. 


Figure  9  of  this  AD. 


Figure  1 

For  Boeing  Model  707,  720,  and  727  Series 
Airplanes: 

Insert  the  infonnation  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING  OR  RAPID 

DEPRESSURIZATION 
If  the  cabin  altitude  warning  horn  sounds: 

Oxygen  Masks  &  ON.  100%,  ALL" 

Regulators 


The  rest  of  the  steps  under  this  heading  in 
the  AFM  i  re  unchanged. 

Figure  2 

■*  For  Boeink  Model  737-1 00.  -200,  and  -200C 
Series  Air  ■ilanes: 

Insert  tl  e  information  in  this  figure  into 
the  "Emei  gency  Procedures"  section  of  the 
FAA-appi  3ved  Airplane  Flight  Manual. 

"CABIN  Jf  LTfrUDE  WARNING  OR  RAPID 
DEPh  ESSURIZATION 


If  the  cabin  altitude  warning  horn  sounds: 
PRIMARY 

Oxygen  Masks  &  ON,  100%" 

Regulators 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  imchanged. 


Federal  Register/ VoL  68.  No.  221 /Monday.  November  17.  2003 /Rules  and  Regulations 


64805 


Figure  3 

For  Boeing  Model  737-300.  737-400,  737- 
500,  747-100,  747-lOOB.  747-lOOB  SUD 
747-200B,  747-200F.  747-200C,  747-300 
747SR.  and  747SP  Series  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
"CABIN  ALTITUDE  WARNING  OR  RAPID 
DEPRESSURIZA  TION 

If  the  cabin  altitude  warning  horn  sounds- 
RECALL     . 

Oxygen  Masks  &  ON,  100%" 

Regulators 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  jure  unchained. 

Figure  4 

For  McDonnell  Douglas  Model  DC-8-1 1  DC- 
,    8-J2,DC-8-21,DC-8-31.DC-8-32,DC-S-33 
DC-8-41.  DC-»^2,  DC-8-43.  DCS-Sl,  DC- 
8-52.  DC-8-53,  DC-8F-54.  DC-8-55,  DC-8F- 
55,  DC-8-61.  DC-&-61F.  DC-S-62.  DCS- 
62F,  DC-8-63.  DC-8-63F.  DC-3-71.  DC-8- 
71F  DC-S-72.  DC-&-72F.  DC-8-73.  and  DC- 
8-73F  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
"CABIN  ALTTTUDE  WARNING/RAPID 

DEPRESSURLZATION 
Phase  I  and  n 

If  the  cabin  altitude  warning  occurs: 
Crew  oxygen  masks       ON/100%" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  imchanged. 

Figures 

For  McDonnell  Douglas  Model  DC-»-l  1  DC- 
9-12.  DC-9-13,  DC-9-14.  DC-9-15,  DC^9- 
15F,  DC-9-21,  DC-9-31,  DC-9-32,  DC-9-32 
(VC-9C),  DC-9-32F,DC-9-32F(C-9A.  C-9B) 
DC-9-33F,  DC-9-34.  DC-9-34F.  DO-9-A1 
and  DC-9-51  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
"CABIN  ALTTTUDE  WARNING/RAPID 

DEPRESSURIZATION/EMERGENCY 
DESCENT 

Phase  I  and  n 

If  a  cabin  altitude  warning  occurs: 
Crew  Oxygen  Masks       ON/100% 
Manual  Pressuriza-        FULL  FORWARD 
tion  Control  AND  MANUALLY 

LOCKED" 

Note:  Manual  Pressurization  control  forces 
may  be  high,  apply  forces  as  required." 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figures 

For  McDonnell  Douglas  Model  DC-9-81  (MD- 
81).  DC-9-82  (MDS2).  DC-9-S3  (MD-83) 
DC-9-87  (MD-S7).  and  MD-88  Airplanes: 
,     Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 


"CABIN  ALTTTUDE  WARNING/RAPID 
DEPRESSURIZA  TION/EMERGENCY 
DESCENT 

Phase  I  and  n 

If  the  cabin  altitude  warning  occurs: 
Crew  Oxygen  Masks      ON/100% 
Manual  Pressuriza-         FULL  FORWARD 
Uon  Control  ^       AND  MANUALLY 

LOCKED 

Note:  Manual  Pressurization  control  forces 
may  be  high,  apply  forces  as  required." 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figure  7 

For  McDonnell  Douglas  MD-90-30  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
"CABIN  ALTTTUDE  WARNING  OR  RAPID 

DEPRESSURIZA  TION 
If  the  cabin  altitude  warning  occurs: 
OXY  MASKS  ON/100%" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figures 

For  McDonnell  Dougjas  Model  DC-10-10 
DC-10-lOF.  DC-10-15.  DC-10-30.  DC-10- 
30F.  DC-10-30F  (KC-IOA.  KDC-10).  DC-10- 
40,  and  DC-1O-40F  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
"CABIN  ALTTTUDE  WARNING  OR  RAPID 

DEPRESSURIZA  TION/EMERGENCY 

DESCENT 

Recall 

If  the  cabin  altitude  warning  occurs: 

Oxygen  Masks  ON/100% 

Cabin 

OUTFLOW  VALVE  ..     VERIFY  CLOSED 
(CLOSE  ELEC- 
TRICALLY OR 
MANUALLY  IF 
NOT  CLOSED)" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figures 

For  McDonnell  Douglas  Model  MD-10-lOF 
MD-10-30F,  MD-ll,  and  MD-1  IF  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTTTUDE  WARNING  OR  CABIN 

ALTITUDE 
If  the  cabin  altitude  warning  occurs: 

Memory  Item 

Oxygen  Masks  ON/100% 

Outflow  Valve  Verify  Qosed" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office 


(ACO).  FAA,  or  the  Manager,  Los  Angles 
ACO,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOCs) 
for  this  AD. 

EffiKtive  Date 

(c)  This  amendment  becomes  effective  on 
December  22,  2003. 

Issued  in  Renton,  Washington,  on 
November  7,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  03-28494  Filed  11-14-03;  8:45  ami 

BNJJNG  CODE  4910-13-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 
RIN2900-AL42 

Board  of  Veterans'  Appeals:  Rules  of 
Practice;  Use  of  Supplemental    ^ 
Statemerrt  of  the  Case 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


summary:  This  document  amends  the 
Department  of  Veterans  Affairs'  (VA) 
Board  of  Veterans'  Appeals  Rules  of 
Practice  to  eliminate  the  requirement 
that  an  appellant  must  file  a  timely 
Substantive  Appeal  with  respect  to 
issues  covered  in  a  Supplemental 
Statement  of  the  Case  that  were  not  in 
the  original  Statement  of  the  Case.  This 
change  is  required  to  conform  the  Rules 
of  Practice  to  recent  changes  in  VA's 
Appeals  Regulations. 
DATES:  Effective  Date:  November  17 
2003. 

Applicability  Date:  This  amendment 
applies  to  appeals  for  which  a  notice  of 
disagreement  was  filed  on  or  after 
November  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals 
(OlC),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420  (202)  565-5978. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Veterans'  Appeals  (Board)  is  an 
administrative  body  that  decides 
appeals  from  denials  by  agencies  of 
original  jurisdiction  (AOJs)  of  claims  for 
veterans'  benefits.  The  AOJ  is  typically 
one  of  VA's  57  regional  offices 
administered  by  the  Veterans  Benefits 
Administration  (VBA). 

A  claimant  begins  the  appellate 
process  by  filing  a  Notice  of 
Disagreement  (NOD)  with  the  AOJ. 
Folloviring  receipt  of  the  NOD,  the  AOJ 
furnishes  the  appellant  with  a  Statement 
of  the  Case  (SOC).  The  SOC  provides  a 
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summary  of  the  evidence  considered  in 
the  case  relating  to  the  issue  or  issues 
covered  in  the  NOD,  a  summary  of  the 
applicable  laws  and  regulations  with 
appropriate  citations,  and  a  discussion 
of  how  the  laws  and  regulations  affected 
the  determination  of  the  appellant's 
claim.  Generally,  a  Supplemental 
Statement  of  the  Case  (SSOC)  is  _ 

furnished  to  the  appellant  when 
additional  pertinent  evidence  is 
received  after  the  SOC,  when  there  was 
a  material  defect  in  the  SOC,  or  when, 
for  any  other  reason,  the  SOC  is 
inadequate.  (These  bases  apply  to 
SSOCs  as  well  as  SOCs.) 

Recently,  we  amended  38  CFR  19.31, 
part  of  VA's  Appeals  Regulations 
relating  to  the  SSOC.  67  FR  3099,  3104 
(January  23,  2002).  As  amended,  that 
rule  provides  that  a  SSOC  will  not  be 
used  to  announce  the  AOJ's  decision  on 
an  issue  not  previously  addressed  in  a 
SOC  or  to  respond  to  a  notice  of 
disagreement  on  a  newly  appealed  issue 
that  was  not  addressed  in  the  SOC.  The 
purpose  of  that  change  was  to  help 
eliminate  confusion  on  the  part  of 
appellants  as  to  whether  they  must 
respond  to  a  SSOC. 

We  are  amending  Rule  302(c)  (38  CFR 
20.302(c))  and  Rule  501(c)  (38  CFR 
20.501(c))  of  the  Board's  Rules  of 
Practice  for  the  purpose  of  creating 
uniformity  of  practice  and  procedure 
and  to  ensure  that  there  is  no 
misunderstanding  as  to  whether  an 
appellant  needs  to  respond  to  a  SSOC. 
Currently,  Rules  302(c)  and  501(c) 
provide,  in  pertinent  part,  that  an 
appellant  need  not  respond  to  a  SSOC 
to  perfect  an  appeal  imless  the  SSOC 
covers  issues  that  were  not  included  in 
the  original  SOC.  Those  Rules  further 
provide  that,  if  a  SSOC  covers  issues 
that  were  not  included  in  the  original 
SOC,  an  appellant  must  file  a 
Substantive  Appeal  with  respect  to 
those  issues  wiUiin  60  days  in  order  to 
perfect  an  appeal  with  respect  to  the 
additional  issues.  The  changes  made  to 
38  CFR  19.31  render  the  foregoing 
requirements  superfluous  and  create  the 
risk  of  causing  confusion  to  the 
appellant  and  VA  adjudicators. 

Accordingly,  we  are  amending  Rule 
302(c)  and  Rule  501(c)  to  eliminate  the 
language  relating  to  responding  to  "new 
issues"  in  Supplemental  Statements  of 
the  Case. 

Administrative  Procedure  Act 

This  final  rule  concerns  agency 
organization,  procedure  or  practice  and, 
pursuant  to  5  U.S.C.  553,  is  exempt  from 
notice  and  comment  requirements. 
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Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  alj  2  U.S.C.  1532,  that  agencies 
prepare  anJassessment  of  anticipated 
.costs  and  bfenefits  before  developing  any 
rule  that  m^y  result  in  an  expenditure 
by  State,  ideal,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  milfi^n  or  more  in  any  given  year. 
This  final  tfule  will  have  no  such  effect 
on  State,  local,  or  tribal  governments,  or 
the  privata  sector. 

Paperwork  Reduction  Act 

This  fin^  rule  contains  no  provisions 
constituting  a  collection  of  information 
under  the :  'aperwork  Reduction  Act  (44 
U.S.C.  350  i-3521). 

Executive  )Fder  12866 

The  Offi  ;e  of  Management  and  Budget 
has  review  ed  this  document  under 
Executive  3rder  12866. 

Regulator]  Flexibility  Act 

The  Sea  etary  hereby  certifies  that 
this  final  r  ile  will  not  have  a  significant 
economic  mpact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.SC.  601-612.  This  rule  will 
affect  VA  1  leneficiaries  and  will  not 
affect  sma  1  businesses.  Therefore, 
pursuant  t)  5  U.S.C.  605(b),  this  final 
rule  is  exe  npt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requireme  it  of  sections  603  and  604. 

List  of  Sul  jects  in  38  CFR  Part  20 

Adminii  itrative  practice  and 
procediu-e  Authority  delegations 
(Govemm  tnt  agencies),  Claims, 
Lawyers,  ]  ,egal  services.  Veterans. 

Approve^:  September  10,  2003. 
Anthony  J.  Principi, 
Secretary  of  Vetemns  Affairs. 

■  For  the  Reasons  set  out  in  the  preamble, 
38  CFR  p^  20  is  amended  as  follows: 

PART  2(M-B0ARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

■  1.  The  a  ithority  citation  for  part  20 


continues 


to  read  as  follows: 


Authorit  r:  38  U.S.C.  501(a)  and  as  noted  in 
specific  se<  tions. 

■  2.  In  §  2  ). 302,  paragraph  (c)  is 
amended  ly  removing  "appeal,  unless 
the  Suppl  miental  Statement  of  the  Case 
covers  iss  les  that  were  not  included  in 
the  origin  il  Statement  of  the  Case."  from 
the  third  i  entence  and  adding,  in  its 
place,  "ai  peal.";  and  by  removing  the 
fourth  sei  tence. 

■  3.  In  §  2p. 501,  paragraph  (c),  is 
amended  by  removing  "appeat,  unless 
the  Supp  emental  Statement  of  the  Case 
covers  iss  ues  that  were  not  included  in 


the  original  Statement  of  the  Case."  from 
the  third  sentence  and  adding,  in  its 
place,  "appeal.'^;  and  by  removing  the 
fourth  sentence. 
[FR  Doc.  03-28615  Filed  11-14-03;  8:45  am] 

BILUNQ  CODE  S32IM>1-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart30d 
[FRL-7586-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  deletion  of  the 

FoUansbee  Superfund  Site  from  the 

National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  HI,  is  publishing 
a  direct  final  notice  of  deletion  of  the 
FoUansbee,  Superfund  Site  (Site), 
located  north  of  the  city  of  FoUansbee, 
West  Virginia,  from  the  National 
Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  notice  of 
deletion  is  being  published  by  EPA^with 
the  concurrence  of  the  State  of  West 
Virginia,  through  the  West  Virginia 
Department  of  Environmental 
Protection,  because  EPA  has  determined 
that  all  appropriate  response  actions 
under  CERCLA  have  been  completed 
and,  therefore,  further  remedial  action 
pursuant  to  CERCLA  is  not  appropriate.  . 
DATES:  This  direct  final  deletion  will  be 
effective  January  16,  2004  unless  EPA 
receives  adverse  comments  by 
December  17,  2003.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  deletion  in  the  Federal 
Register  informing  the  public  that  the 
deletion  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed 
to:  Anthony  C.  lacobone.  Remedial 
Project  Manager  (RPM)  3HS23, 
iacobone.antiiony@epa.gov,  U.S.  EPA 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  (215  ) 
814-5237  or  1-800-352-1973. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
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at  the  Site  information  repositories 
located  at:  U.S.  EPA  Region  lU,  Regional 
Center  for  Environmental  Infonnation 
(RCEI),  1650  Arch  Street.  Philadelphia 
PA  19103-2029,  (215)  814-5364, 
Monday  through  Friday  8  a.m.  to  4:30 
p.m.;  Follansbee  City  Library,  844  Main 
Street,  Follansbee,  WV  26037,  (304) 
527-0860,  Monday  through  Thursday 
11  a.m.  to  7  p.m.,  Friday  and  Saturday 
9  a.m.  to  1  p.m. 

FOR  FURTHER  INFORIIATK>N  COffTACT: 

Anthony  C.  lacobone.  Remedial  Project 
Manager  (RPM)  3HS23, 
iacobone.anthony@epa.gov,  U.S.  EPA 
Region  m,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  (215) 
814-5237  or  1-800-352-1973. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents: 

I.  Introduction 

II.  NPL  Deletion  Criteria 
in.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Eteletion  Action 

I.  Introduction 

EPA  Region  III  is  publishing  this 
direct  final  notice  of  deletion  of  the 
Follansbee  Superfund  Site  from  the 
NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(e)(3)  of 
the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  January  16,  2004  unless 
EPA  receives  adverse  comments  by 
December  17,  2003  on  this  document.  If 
adverse  conunents  are  received  within 
the  30-day  public  comment  period  on 
this  document  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
notice  of  deletion  before  the  effective 
date  of  the  deletion  and  the  deletion 
will  not  take  effect.  Alternatively,  EPA 
will,  as  appropriate,  prepare  a  response 
to  comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  HI  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rv  discusses  the  Follansbee  Superfund 
Site  and  demonstrates  how  it  meets  the 
deletion  criteria.  Section  V  discusses 


EPA's  action  to  delete  the  Site  from  the 
NPL  unless  adverse  comments  are 
received  duuing  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  Site  from  the 
NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 
i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required; 
ii.  All  appropriate  Fimd-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response 
under  CERCLA  has  been 
implemented,  and  no  further 
response  action  by  responsible 
parties  is  appropriate;  or 
iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or 
the  environment  and,  therefore,  the 
taking  of  remedial  measures  is  not 
appropriate. 
Consistent  with  §  300.425(e)  of  the 
NCP,  EPA  proposes  deletion  of  this  Site 
because  no  further  response  action  is 
appropriate  under  CERCLA,  as  laid  out 
in  EPA's  policy  entitled  "The  National 
Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites;  Deletion  PoHcy 
for  Resoiuce  Conservation  and  Recovery 
Act  ("RCRA")  FacUities."  Published  in 
the  Federal  Register  on  March  20, 1995 
(60  FR  14641),  this  policy  sets  forth  the 
following  criteria,  all  of  which  should 
be  met,  and  their  general  application  for 
deleting  RCRA  facilities  from  the  NPL: 
1  If  evaluated  under  EPA's  current  " 
RCRA/NPL  deferral  policy  the  site 
would  be  eligible  for  deferral  from 
hsting  on  the  NPL; 

2.  The  CERCLA  site  is  currently  being 
addressed  by  RCRA  corrective 
action  authorities  under  an  existing 
enforceable  order  or  permit 
containing  corrective  action 
provisions; 

3.  Response  under  RCRA  is 
progressing  adequately;  and 

4.  Deletion  would  not  disrupt  an 
ongoing  CERCLA  response  action. 

Under  this  policy  EPA  has 
determined  that  the  Site  is  eligible  for 
deletion  form  the  NPL. 


Site  is  being  investigated  and 
cleaned  up  using  RCRA  authorities. 

(2)  West  Virginia  concurred  with 
deletion  of  the  Site  from  the  NPL. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of 
deletion,  a  notice  of  the  availability 
of  the  parallel  notice  of  intent  to 
delete  published  today  in  the 
"Proposed  Rules"  section  of  the 
Federal  Register  is  being  published 
in  a  major  local  newspa(>er  of 
general  circulation  at  or  near  the 
Site  and  is  being  distributed  to 
appropriate  federal,  state,  and  local 
government  officials  and  other 
interested  parties.  The  newspaper 
notice  announces  the  30-day  public 
comment  period  concerning  the 
notice  of  intent  to  delete  the  Site 
from  the  NPL.   . 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  deletion 
in  the  Site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  notice  or  the 
companion  notice  of  intent  to  delete 
also  published  in  today's  Federal 
Register,  EPA  will  pubhsh  a  timely 
notice  of  withdrawal  of  this  direct 
final  notice  of  deletion  before  its 
effective  date  or  will  prepare  a 
response  to  conunents  and  continue 
with  the  deletion  process  on  the 
basis  of  the  notice  of  intent  to  delete 
and  the  comments  already  received. 

Deletion  of  a  site  fit)m  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  bom  the  NPL  does  not  preclude 
eligibility  for  future  response  actions 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 


m.  Deletion  Procedures 

The  following  procediu^s  apply  to 
deletion  of  the  Site: 

(1)  EPA  determined  that  no  further 
response  under  CERCLA  is 
necessary  due  to  the  fact  that  the 


Site  Description 

The  Follansbee  Site  is  located  in  the 
northern  panhandle  of  West  Virginia 
along  the  east  bank  of  the  Ohio  River  in 
Brooke  Coimty,  just  north  of  the  city  of 
Follansbee,  West  Virginia.  The  Site  is 
roughly  rectangular  with  the 
approximate  dimensions  of  3,000  feet  in 
a  northwest-southeast  direction  and  500 
feet  perpendicular  to  the  river.  The  Site 
occupies  34  acres.  The  Site  is  bounded 
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to  the  north,  south,  and  east  by  a  coke- 
making  facility  which  is  owned  and 
operated  by  the  Wheeling-Pittsburgh 
Steel  Corporation.  The  Site  is  bounded 
to  the  west  by  the  Ohio  River. 

The  Site  consists  of  process  and 
storage  facilities  for  the  manufacture  of 
coal  tar  by-products.  Ckintamination  at 
the  Site  is  due  to  leaking  tanks,  spills, 
surface  impoundments  and  poor  . 
operation  practices.  The  Site  is 
underlain  by  three  geological  formations 
(a  Perched  Zone,  an  Alluvial  Aquifer 
and  a  Bedrock  Aquifer),  each  of  which 
is  contaminated  with  polycyclic 
aromatic  hydrocarbons  (PAHs).  volatile 
organic  compounds  (VOCs)  such  as 
benzene  and  toluene,  and  heavy  metals. 
In  addition,  the  Bedrock  Aquifer  is 
contaminated  with  as  much  as  seven 
feet  of  a  coal  tar  Dense  Non- Aqueous 
Phase  Liquid  (DNAPL). 

The  Site  is  located  in  a  heavily 
industrialized  area  within  one  mile  of 
several  population  centers.  There  are  an 
estimated  5,900  people  living  within  a 
3-mile  radius  of  the  Site.  The  City  of 
FoUansbee  obtains  potable  water  from  a 
radial  collector  well  and  a  surface  water 
intake  located  approximately  1.5  miles 
downstream  of  ihe  Site.  Fifty  private 
residential  wells  are  within  a  3-mile 
radius,  and  there  are  public  wells 
located  five  miles  downstream  of  the 
Site. 

Site  History 

American  Tar  Products  Company 
began  operations  at  the  Site  in  1914. 
Since  then,  there  have  been  many 
physical  changes  to  the  processing 
facilities,  as  well  as  changes  in  plant 
ownership.  The  Site,  however,  has 
always  operated  as  a  coal-tar  processing 
plant.  The  northern  portion  of  the 
property  is  highly  contaminated  with 
coal  tar  constituents  which  have 
migrated  throu^  the  groundwater  into 
the  bedrock.  The  Site  was  proposed  for 
inclusion  on  the  NPL  in  December  1982 
and  was  listed  in  September  1983. 

Response  Actions 

As  noted  below,  the  FoUansbee  Site  is 
currently  being  addressed  by  a  series  of 
RCRA  Interim  Measiues  imder  an 
existing  enforceable  order.  The  response 
under  RCRA  is  progressing  adequately 
as  detailed  below.  Deletion  of  the  Site 
from  the  NPL  will  not  disrupt  the 
possibility  of  any  further  CERCLA 
response  action.  As  such,  EPA  intends 
to  delete  the  listing  of  this  Site  from  the 
NPL  under  CERCLA  Eased  on  deferral  to 
HCRA. 

In  October  1990,  EPA  and  Beazer  East 
(Beazer)  the  former  owner/operator  of 
the  FoUansbee  Site,  entered  into  a  RCRA 
section  3008(h)  Administrative  Order  on 
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Consent  (A  CX:),  Docket  No.  RCRA-HI- 
037CA,  rec  Hiring  Beazer  East  to  conduct 
a  RCRA  Fafcility  Investigation  (RFI)  and 
to  prepare  a  Corrective  Measures  Study 
(CMS).  A  *aft  RFI  report  was  submitted 
to  EPA  in  l^ay  1994  and  subsequently 
found  to  b«  deficient  by  EPA.  Beazer 
then  developed  a  new  work  plan  which 
enabled  it  fo  gather  additional 
informatio^to  sufficiently  supplement 
the  1994  Rfl  report.  As  a  result,  in  June 
2000  the  fi^al  RFI  report  was  approved    _ 
subject  to  additional  sediment  sampling 
by  Beazer.  beazer  is  currently  operating 
two  interim  pump  and  treat  systems  to 
control  coiitaminated  groundwater 
migration. 

The  first  system  installed  in  1983  by 
Beazer  inv  )lves  the  operation  of  five 
groundwater  recovery  wells  to  provide 
hydraulic  tontaiimient  for  portions  of 
the  shallow  perched  zone  aquifer.  The 
recovered  croundwater  is  processed  in 
an  on-site  ]vastewater  treatment  plant 
prior  to  being  discharged  to  the  Ohio 
River.  Thejeffect  of  this  system  has  been 
to  prevent  releases  into  the  neighboring 
Wheeling-Pittsburgh  Steel  Corporation 
coal  pits  as  well  as  to  mitigate  historical 
plamt  seeps  to  the  banks  of  the  Ohio 
River.  EP/j  has  required  that  Beazer 
provide  a  demonstration  of  the 
effectiveness  of  this  system.  Beazer  is 
presently  Completing  additional  field 
investigatjpns  to  fulfill  this  objective. 

The  second  system,  initiated  pursuant 
to  the  1990  RCRA,  Order  began 
operation  In  April  1999.  This  system 
provides  fbr  the  collection  of  DNAPL 
coal  tar  product  from  the  bedrock  wells 
on-site.  To  date,  the  DNAPL  removal 
program  has  been  successful.  This 
system  will  remain  in  operation  until  it 
is  no  longerr  technically  feasible  to 
remove  DIIAPL  from  this  area  of  the 
Site.         1 

Beazer  las  been  conducting  the  RFI  in 
a  phased  i  pproach  which  resulted  in 
the  submi  ssion  of  a  comprehensive  RFI 
report  in  :  994.  EPA  provided  technical 
comment)  on  this  report.  Beazer 
responded  to  these  comments  by 
performiiK  additional  field  work  to 
better  chaacterize  the  Site  and  to 
address  c#rtain  identified  data  gaps.  The 
work  has  Included  the  installation  of 
additional  wells,  performance  of 
additional  sampling  and  analysis,  and 
evaluatioa  of  the  existing  shallow  zone 
pump  and  treat  system. 

On  Juni  26,  2000,  EPA  conditionally 
approvedfthe  RFI  report  subject  to 
additional  sediment  sampling  by 
Beazer.  T|ie  river  sediment  sampling 
was  completed  in  January  2001  and  EPA 
received  Ihose  results  in  August  2001. 
Actions  tiken  as  a  result  of  this 
sampling  (Will  be  at  the  discretion  of  the 
EPA  Regibn  III  RCRA  program. 


Additionally,  Beazer  will  submit  an 
interim  measures  program  report 
regarding  the  performance  of  the 
DNAPL  removal  program  and  the 
performance  of  the  shallow  groimdwater 
pimip  and  treat  system.  Both  interim 
measures  are  expected  to  be 
components  of  tiie  final  RCRA  remedy 
at  the  Site. 

Piusuant  to  the  1990  RCRA  Consent 
Order  and  thel984  Consent  Decree 
(United  States  of  America  and  State  of 
West  Virginia  v.  Koppers  Company  Inc. 
and  Wheeling-Pittsburgh  Steel  Corp. 
Civil  Action  No.  83-^127-W(k)  WV- 
1984),  Beazer  submitted  a  work  plan  to 
EPA  on  July  24,  2002.  EPA  approved 
this  work  plan  on  Jtdy  30,  2002.  The 
work  to  be  perfcnmed  under  this  plan 
will  expand  the  groundwater 
monitoring  activity  at  the  Site  to 
provide  useful  data  allowing  EPA  to 
document  the  effectiveness  of  current 
and  future  remedial  activities. 

EPA  completed  construction  activities 
at  the  FoUansbee  Site  in  accordance 
with  Close  Out  Procedures  for  National 
Priority  List  Sites  (OSWER  Directive 
9320.2-09A-9)  on  July  25,  2003.  EPA's 
Superfund  Division  conducted  a  Pre- 
Final  Inspection  on  Jiine  17,  2003  and 
determined  that  the  contractors  have 
constructed  a  remedy  in  accordance 
with  the  Interim  Measures  specified  by 
EPA,  and  no  further  Superfund  response 
is  anticipated. 

Exposure  Pathways 

Hiunan  exposure  to  contaminated 
soils  is  being  prevented  due  to  the  Site 
being  largely  paved  and  secured. 
Koppers  Industries  (Koppers),  the 
current  Site  owner,  developed  and 
submitted  a  plan  to  EPA  in  February  of 
1998  to  increase  the  extent  of  paved  area 
at  the  Site.  Koppers  also  provides  a  full 
time  security  staff  which  limits  access  to 
the  property. 

The  area  in -the  vicinity  of  the  Site  is 
serviced  by  mimicipal  water  supplies 
which  obteun  water  from  the  Ohio  River 
and  from  weUs  near  the  river.  The 
nearest  surface  water  intake  and  the 
municipal  wells  are  located  about  1.5 
miles  downstream  from  the  Site.  Three 
industrial  weUs  are  located  within  one 
mile  of  the  Site  biU  are  not  used  for 
potable  purposes.  As  supported  by  Site 
characterization  data,  duare  is  no 
evidence  that  the  Site  contamination 
has  impacted  private  or  municipal  water 
supplies  due  to  the  remoteness  of  the 
water  supply  weUs  and  the  surface 
water  intakes  as  well  as  the  substantial 
dilution  effect  of  the  Ohio  River. 
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Operation  and  Maintenance 

Operation  and  Maintenance  of  all 
systems  at  the  Site  will  be  perfonned  by 
Beazer  imcbr  the  direction  of  EPA. 

Five-  Year  Review 

No  five-year  review  is  required  since 
no  remedy  has  been  selected  imder 
CERCLA  section  121.  Future  response 
actions  at  the  Site  are  expected  to  be 
taken  pursuant  to  RC31A  authority. 

Comm  unity  In  volvemen  t 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113{k).  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Dociunents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  of  the  Site  fi-om  the  NPL  are 
available  to  the  public  in  the 
information  repositories. 

V.  Deletion  Action 

The  EPA,  with  concurrence  of  the 
State  of  West  Virginia,  has  determined 
that  all  appropriate  responses  under 
CERCLA  have  been  completed,  and  that 
no  further  response  actions  under 
CERCLA  are  necessary  and  that  the  Site 
meetsihe  criteria  for  deleting  RCRA 
Sites  fi-om  tjie  NPL.  ^60  FR  14641  dated 
March^O,  1995)r 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  January  16,  2004  unless 
EPA  receives  adverse  comments  by 
December  17,  2003  on  this  notice  or  the 
parallel  notice  of  intent  to  delete 
published  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period,  EPA 
-will  pubHsh  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  it  will 
not  take  effect.  Alternatively,  EPA  will, 
as  appropriate  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  en  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste,  Hazardous  substances, 
Intergovernmental  relations,  Penalties, 
-Reporting  and  recordkeeping 


requirements,  Superfimd,  Water 
pollution  control.  Water  supply. 

Donald  S.  Welsh. 

Regional  Administrator,  Region  M. 
M  For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

■  -1.  The  authority  citation  for  Part  300 
continues  to  readas  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991. Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3CFR,  1987Coinp.,  p.  193. 

Appendix  B— {Amended] 

■  2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  under  West  Virginia  by 
removing  "FoUansbee  Site,  Follansbee, 
WV." 

(FR  Doc.  03-28574  Filed  11-14-03;  8:45  am) 

'BIUJNG  CODE  eSfiO-SO-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Fedenrf  Emergency  Management 
Agency 

44  CFR  Part  65 

Pocket  No.  FEMA-P-7628] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1%  aimual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents. 
DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  prior  to 
this  determination  for  the  listed 
communities. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  reconsider  the  changes.  The 
^nodified  BFEs  may  be  changed  during 
the  90-day  period. 


ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  commimity.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Doug  Beilomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington. 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  eadi 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 
Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at^ny  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
CTivironmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 


64810        Federal  Register /Vol.  68,  No.  221 


Monday,  November  17,  2003 /Rules  and  Regulations 


Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory  ■ 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September^O,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executivej Order  12612,  Federalism 

This  ru]  e  involves  no  policies  that 
have  fedei  alism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executiv^ Order  12778,  Civil  Justice 
Reform 

This  ru!  e  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  123  78. 

List  of  Sid  ijects  in  44  CFR  Part  65 

Flood  iasiuance.  Floodplains, 
Reporting  and  recordkeeping 
requiremt  nts. 


■  Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65-{AMENDED] 

■  1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2 .  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  name 
paper  wtiere 

put>lished 


(if 


noti» 


news- 
was 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No. 


Ar1(ansas: 

Benton  (Case  Uo.  02- 
06-1 52P). 

Lonoke  (Case  No.  03- 
06-676P). 

Washington  (Case  No. 
02-06-21 47P). 

IINriois: 

WiH  (Case  No.  03-OS- 
0430P). 

WiH  (Case  No.  03-0&- 
2575P). 

Will  (Case  No.  03-05- 
0430P). 

Indiana: 

Manon  (Case  No.  03- 
0&-1461P). 


Kansas: 

Sedgwick  (Case  No. 
03-07-883P). 

RHey  (Case  No.  03- 
07-497P). 

Johnson  (Case  No. 
02-07.^101  IP). 

Michigan: 

Ingham  Eaton,  &  Clin- 
ton (Case  No.  03- 
05-1 475P). 

Jackson  (Case  No. 
02-05-3653P). 

Missouri: 

St.  Louis  (Case  No. 
03-07-106P). 

New  Mexico: 

CemaliHo  (Case  No. 
03-06-1 002P). 

Bernalillo  (Case  No. 
03-06-445P). 

Bemalilk)  (Case  No. 
03-06-445P). 

Dona  Ana  (Case  No. 
03^06-1210P). 


Unincorporated 
Areas. 

City  of  CatMt . .. 


City  of  Springdale 


Vilage  of  Mokena 


Village  of  Plain- 
fiekj. 

Urwicorporated 
Areas. 


City  of  Indianap- 
olis. 


City  of  Derby  . 


Aug.  29,  2003;  Sei  It.  5,   - 
2003;  Benton  d  vnty 
Daily  Record. 

Aug.  20.  2003;  Au|  27, 
2003;  Csbot  Sta^-Herald. 

Aug.  20,  2003;  Ai 
2003;  The 
News. 

Aug.  7.  2003;  Augil4. 

2003;  The  Linain  Way 

Sun.  ■ 

Sept.  10,  2003;  S^t  17, 

2003;  The  Entetphse. 

Aug.  7,  2003;  Aug  14, 
2003;  The  Linoafn  Way 
Sun. 


Sept.  22.  2003;  S^pL  29, 
2003;  Thet 
Star. 


India  \apolis 


City  of  Manhattan 


City  of  datfie 


Ohio: 


City  of  Lansing 


Township  of  Sum- 
mit 


City  of  Hazelwood 


City  of  Albu- 
querque. 

City  of  Albu- 
querque. 

Unincorporated 
Areas. 

City  of  Las 
Cruces. 


Sept.  5,  2003;  Se^.  12. 
2003;  The  Dertf  Re- 
porter I 

Sept.  5,  2003;  Sebt.  12, 
2003;  The  ManI  atlan 
Mercury. 

Jan.  21 ,  2003;  Jati  28, 
2003;  The  Olattte  News. 


attteNi 
5ejt.  12 


Sept.  5,  2003;  Se)>t.  12, 

2003;  Lansing  ^te 

Journal.  I 

Sept.  23,  2003;  SApt.  30. 

2003;  Jackson  Citizen 

Patriot.  ■ 

Sept.  1,2003;SeAt.  8. 
2003;  St.  Louislfost  Dis- 
patch. 

Aug.  29,  2003;  S^t.  5. 
2003;  Albuquerque  Jour- 
nal 

Sept.  19,  2003;  Sfpt.  26, 
2003;  Albuquertue  Jour- 
nal. \ 

Sept.  19.  2003;  s4pt.  26. 
2003;  Albuquerhue  Jour- 
nal. ' 

Sept.  1 ,  2003;  Setit.  8, 
2003;  Las  Cmcfs  Sun 
News. 


The  Horrarable  Gary  O.  Black,  Judge,  Ben- 
ton County,  215  East  Central. 
Bentonville.  AR  72712. 

The  Hon.  Mickey  D.  Stumbaugh.  Mayor, 
City  of  Cabot,  101  N.  Second  Street, 
P.O.  Box  1 1 13.  Cabot.  AR  72023. 

The  Honorat>le  Jerre  Van  Hoose,  Mayor, 
City  of  Springdale.  201  Spring  Street. 
Springdale,  AR  72764 

The  Honorsible  Robert  Chiszar.  Mayor.  Vil- 
lage of  Mokena.  1 1 004  Carpenter  Street, 
Mokena.  IL  60448. 

The  Honorable  Richard  Rock.  Mayor,  Vil- 
lage of  PlalnflekJ,  24000  W.  Lockpott 
Street.  Plalnfiekj.  IL  60544. 

Mr.  Joseph  Mikan.  Will  County  Executive, 
302  North  Chk^go  Street.  Joliet.  IL 
60432. 

The  Honorable  Barthen  Peterson.  Mayor, 
City  of  Indianapolis,  200  East  Wash- 
ington Street,  Suite  2501,  City-County 
Building,  Indianapolis.  IN  46204. 

The  Honorable  Dion  Avello.  Mayor.  City  of 
Derby,  Derby  City  Hall.  611  Mulberry 
Road.  Derby.  KS  67037. 

The  Honorable  Mark  Taussig,  Mayor,  City 
of  Manhattan.  City  Hall,  1101  Poynte  Av- 
enue, Manhattan.  KS  66502-5497. 

The  Honorable  Mk:hael  Copeland.  Mayor, 
City  of  Olathe,  126  South  Cherry,  Olathe, 
KS  66061. 

The  Honorable  Tony  Benavldes,  Mayor, 
City  of  Lansing,  9th  Fk)or,  City  Halt,  124 
W.  MKhigan  Avenue,  Lansing,  Ml  48933. 

Mr.  Russ  Youngdahl.  Supervisor.  Township 
of  Summit.  2121  Ferguson  Road,  Jack- 
son, Ml  49203. 

The  Honoreit)le  T.R.  Carr.  Mayor.  City  of 
Hazelwood.  415  Elm  Grove  Lane.  Hazel- 
wood.  MO  63042-1917. 

The  Honorat>le  Martin  Chavez.  Mayor.  City 
of  Albuquerque,  P.O.  Box  1293,  AltMj- 
querque,  NM  87103. 

The  Honorable  Martin  Chavez,  Mayor,  City 
of  Albuquerque,  P.O.  Box  1293.  Altnj- 
querque,  NM  87103. 

Mr.  Tom  Rutherford,  Chairman.  Bemalilk) 
County.  One  Civk;  Plaza,  N.W..  Albu- 
querque, NM  87102. 

The  Hon.  William  M.  Mattiace.  Mayor.  City 
of  Las  Cruces.  P.O.  Box  20000,  Las 
Cnjces,  NM  88004. 


Dec.  5,  2003  .. 
Nk>v.  26,  2003 
Nov.  26,  2003 

Nov.  13.  2003 
Aug.  20,  2003 
Nov.  13,  2003 

Dec.  29,  2003 

Dec.  12,  2003 
Dec.  12,  2003 
Apr.  29.  2003 

Dec.  12,  2003 
Sept.  2,  2003 

Aug.  19,  20^ 

Aug.  15,  2003 
Sept.  8,  2003 
Sept  8,  2003 
Aug.  15,  2003 


050419 
050309 
050219 

170705 
170771 
170695 

180159 

200323 
200300 
200173 

260090 
260575 

290357 

350002 
350002 
350001 
355332 
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state  and  county 


Lorain  (Case  No.  03- 
05-0530P). 

Oklahoma: 

Comanche  (Case  No. 
03-06-076P). 

Oklahoma,  (Case  No. 
03-06-1 389P). 

Tulsa  (Case  No.  03- 
06-1 939P). 

Texas: 

Taytor  And  Jones 

(Case  No.  03-06- 

198P). 
Tanant  (Case  No.  03- 

06-1010P). 

Jefferson  (Case  No. 
02-06-231 2P). 

Taaant  (Case  No.  03- 
06-1203P). 

Tan^nt  (Case  No.  03- 
06-276P). 

Tanant  (Case  No.  03- 
06-1 206P). 

Tarrant  (Case  No.  03- 
06-1 202P). 

Williamson  (Case  No. 
03-06-695P). 

Tenant  (Case  No.  03- 
06-1214P). 

Kaufman  (Case  No. 
0^-06-1 932P). 

Hays  (Case  No.  03- 
06-1 537P). 

Dallas  (Case  No.  03- 
06-1 543P). 

Bexar  (Case  No.  03- 
06-683P). 

Bexar  (Case  No.  02- 
06-1 947P). 

Kaufman  (Case  No. 
03-06-1 932P). 

Williamson  (Case  No. 
03-06-695P). 

Wisconsin:  -  > 

Washington  (Case  No. 
03-05-1 465P). 


Location 


City  of  Avon 


City  of  Lawton 


City  of  Oklahoma 
City. 

City  of  Tulsa  


City  of  Abilene  .... 
City  of  Arlington  .. 
City  of  Beaumont 
City  of  Fort  Worth 
City  of  Fort  Worth 
City  of  Fort  Worth 
City  of  Fort  Worth 


City  of  George- 
town. 

City  of  Hurst 


Unincorporated 
Areas. 

City  of  Kyle  

City  of  Mesquite  .. 


City  of  San  Anto- 
nio. 

City  of  San  Anto- 
nio. 

City  of  Tenrell  


Unincorporated 
Areas. 


Village  of  Ger- 
mantown. 


Dates  and  name  of  news- 
paper wf>ere  notice  was 
put>lished 


Sept.  24,  2003;  Oct.  1, 
2003;  The  Morning  Jour- 
nal. 

Aug.  1 ,  2003;  Aug.  8, 
2003;  The  Lawton  Con- 
stitution. 

Aug.  20,  2003;  Aug.  27. 
2003  The  Daily  Oklaho- 
man. 

Sept.  23,  2003;  Sept.  30, 
2003;  Tulsa  World. 


Chief  executive  officer  of  community 


Aug.  18,  2003;  Aug.  25, 
2003;  The  Abilene  Re- 
porter-News. 

Aug.  13,  2003;  Aug.  20. 
2003;  Arlington  Morning- 
News. 

Aug.  13,2003;  Aug.  20, 
2003;  Beaumont  Enter- 
prise. 

Aug.  13,2003;  Aug.  20, 
2003;  The  Star  Telegram. 

Aug.  22,  2003;  Aug.  29, 
2003;  The  Star  Telegram. 

Aug.  22,  2003;  Aug.  29, 
2003;  The  Star  Telegram. 

Aug.  29,  2003;  Sept.  5. 
2003;  The  Star  Telegram. 

Aug.  20,  2003;  Aug.  27, 
2003;  Williamson  County 
Sun. 

July  25,  2003;  Aug.  1, 
2003;  7776  Star  Telegram. 

Sept.  9,  2003;  Sept.  16, 
2003;  The  Terrell  Trib- 
une. 

Sept.  3,  2003;  Sept.  10, 
2003;  T?je  Kyle  Eagle. 


The  Honorable  James  A.  Smith,  Mayor, 
City  of  Avon,  36080  Chester  Road,  Avon, 
OH  44011-1588. 

The  Honorable  Cecil  E.  PoweM,  Mayor,  City 
of  Lawton,  103  Southwest  4th  Street 
Lawton,  OK  73501. 

The  Honorable  Kiik  Humphreys,  Mayor, 
City  of  Oklahoma  City,  200  North  Walker, 
3rd  FkxK,  Oklahoma  City,  OK  73102. 

The  Honorable  Bill  LaFortune.  Mayor.  City 
of  Tulsa,  City  Hall,  200  Civk:  Center. 
Tulsa,  OK  74103. 


Effective  date  of 
modification 


Commpnily 
No. 


Sept  15.2003 


July  18.  2003  . 
Aug.  1,2003  .. 
Dec.  30.  2003 


The  Honorable  Grady  Ban,  Mayor,  City  of    Nov.  24  2003 
Abilene,  P.O.  Box  60.  Abilene,  TX  79604. 


Aug.  28, 

2003; 

News. 
July  24, 

2003; 

press 
Jan.  24, 

2003; 

press 
Sept.  9, 

2003; 

une. 
Aug.  20, 

2003; 

Sun. 


2003;  Sept.  4, 
Mesquite  Morning 

2003;  July  31, 
San  Antonio  Ex- 
News. 

2003;  Jan.  31 , 
San  Antonio  Ex- 
News. 

2003;  Sept.  16, 
TTje  Terrell  Trib- 

2003;  Aug.  27, 
Williamson  County 


Aug.  20,  2003;  Aug.  27, 
2(X)3;  Germantown  Ban- 
ner-Press. 


The  Honorable  Robert  Cluck,  Mayor,  City 

of  Arlington.  901  West  Abram  Street,  Ar- 

Hngton,  TX  76004. 
The  Honorable  Evelyn  M.  Lord,  Mayor.  City 

of  Beaumont.  P.O.  Box  3827.  Beaumont 

TX  77704. 
The  Hon.  Michael  J.  Moncrief,  Mayor,  Qty 

of  Fort  Worth,  1000  Throckmorton  Street. 

Fort  Worth,  TX  76102-631 1 . 
The  Hon.  Michael  J.  Moncrief,  Mayor.  City 

of  Fort  Worth,  1000  Throcknrwrton  Street, 

Fort  Worth,  TX  76102-631 1 . 
The  Hon.  Michael  J.  Moncrief,  Mayor,  City 

of  Fort  Worth,  1000  Throckmorton  Street 

Fort  Worth,  TX  76102-631 1 . 
The  Hon.  Michael  J.  Moncrief,  Mayor,  City 

of  Fort  Worth,  1000  Throckmorton  Street, 

Fort  Worth,  TX  76102-6311. 
The  Honorable  Gary  Neton,  Mayor.  City  of 

Georgetown,  P.O.  Box  409,  Georgetown 

TX  78627. 
The  Honorable  William  D.  Souder,  Mayor, 

City  of  Hurst,  1505  Precinct  Une  Roadi 

Hurst,  TX  76054-3302. 
Tlie  Honorable  Wayne  Gent,  Judge,  Kauf- 
man County,  100  West  Mulbeny  Street, 

Kaufman,  TX  75142. 
The  Honorable  James  L.  Adkins,  Mayor, 

City  of  Kyle,  102  Briarwood  Circle,  Kyle. 

TX  78640. 
The  Honorable  Mike  Anderson,  Mayor,  City 

of  Mesquite,  P.O.  Box  850137,  Mesquite 

TX  75185. 
The  Honorable  Ed  Garza,  Mayor,  City  of 

San  Antonio,  P.O.  Box  839966,  San  An- 
tonkj,  TX  78283-3966. 
The  Honorable  Ed  Garza,  Mayor,  City  of 
San  Antonk),  P.O.  Box  839966,  San  An- 
tonk).  TX  78283. 
The  Honorable  Frances  Anderson.  Mayor, 
City  of  Terrell,  201   East  Nash  Street, 
Terrell,  TX  75160. 
The  Honorable  John  C.   DoerHer,  Judge, 
Williamson    County.    710    Main    Street! 
Suite  201,  Georgetovwi,  TX  78626. 

Mr.  Charles  J.  Hargan,  Presklent,  VHIage  of 
GemTanto¥vn,  P.O.  Box  337,  Gemian- 
town,  Wl  53022. 


July  22,  2003  . 
Nov.  19,  2003 
Nov.  19.  2003 
Nov.  28,  2003 
Nov.  28,  2003 
Dec.  5,  2003  ... 


Nov.  26.  2003 
Oct.  31.2003  ., 
Dec.  16,  2003  . 
Aug.  18,  2003  . 
Dec.  4,  2003  ... 
July  14,  2003  .. 
May  2,  2003  ... 
Dec.  16,  2003  . 
Nov.  26,  2003  .. 

Aug.  11,2003  .. 


390348 

400049 
405378 
405381 

485450 

485454 

485457 

480596 

480596 

480596 

480596 

480666 

480601 

480411 

481108 

485480 

480045 

480045 

480416 

481079 

550472 
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Dated:  November  4,  2003. 
(Catalogue  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance.") 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-28639  Filed  11-14-03;  8:45  am] 

BHJJNG  COOE  9»10-1»-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

FAderal  Emergency  Management  ~ 
Agency 

44CFRPart65 

Changes  In  Flood  Elevation 
Detenninatlons 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Final  rule. 

SUMMARY:  Modified  Base  (1%  annual- 
chance)  Flood  Elevations  (BFEs)  are 
finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premiiun  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Maps  ((FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
commimity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  MFORMATKM:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 


below  forjthe  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapdrs  of  local  circulation  and 
ninety  (9(1)  days  have  elapsed  since  that 
publicatic  n.  The  Mitigation  Division 
Director  o  f  the  Emergency  Preparedness 
and  Resp(  inse  Directorate  has  resolved 
any  appei  Is  resulting  from  this 
notificati(  m. 

The  ma  dified  BFEs  are  not  listed  for 
each  com  nunity  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Sectioi^  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insiirance  Act  of  1968,  42  U.S.C. 
4001  et  sjq.,  and  with  44  CFR  part  65. 

For  rating  piuposes,  the  currently 
effective  community  nimiber  is  shown 
and  mustpe  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  flood]  ilain  management  measures 
that  the  c  immunity  is  required  to  either 
adopt  or  1  o  show  evidence  of  being 
already  u  i  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  Natio  lal  Flood  Insurance  Program 
(NfFIP). 

These  i  iiodified  BFEs,  together  with 
the  flood  )Iain  management  criteria 
required  )y  44  CFR  60.3,  are  the 
minimun  that  are  required.  They 
should  n(  )t  be  construed  to  mean  that 
the  comn  lunity  must  change  any 
existing  c  rdinances  that  are  more 
stringent  in  their  floodplain 
managen  ent  requirements.  The 
commun  ty  may  at  any  time  enact 
stricter  n  quirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  inodified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  cfdculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  finail,  and  for  the  contents  in  these 
buildings. 


The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  fi-om 
the  requirements  of  44  CFR  part  10, 
Enviroiunental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  commimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
imder  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Plaiming  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subfects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  Part  65  i» 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  namejof  news- 
paper wfiere  nonce  was 
publishef 

< 


Chief  executive  officer  of  conrmiunity 


Effective  date-of  modi- 
fication 


Community 
No. 


CaNfomia: 

Aiameda  (Case  No. 
02-09-^42P) 
(FEMA  Docket  No. 
P7624). 


WM  (Case  No.  02-05- 
3078P)(FEMA 
Docket  No.  P7624). 


City  o(  Hayward 


Vilageof 
BoCngt>rook. 


Feb.-21.2003.Fib.  28. 
2003;  The  Dwh  Review. 


i 


Apr.  10.  2003,  A(^.  17, 
2003:  TTie  BdUfgbrook 
Sun. 


The  IHon.  Rot>erta  Cooper,  Mayor,  City  of 
(Hayward.  777  B  Street,  Hayward,  CA 
94541. 


The  IHonorat]le  Roger  Claar,  Mayor,  ViHage 
of  Bollngbrook,  375  West  Briarcliff  Road, 
Botingbrook,  IL  60440. 


Feb.  10, 2003 


July  17,  2003 


065033 
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State  and  county 


WM  (Case  No.~03-05- 
0143P)  (FEMA 
Docket  No.  P7626). 

Kane  (Case  No.  0^ 
05-1 473P)  (FEMA 
Docket  No.  P7626). 

Cook  (Case  No.  02- 
05-2981 P)  (FEMA 
Docket  rto.  P7622). 

Will  (Case  No.  02-05- 
3980P)  (FEMA 
Docket  No.  P7626). 

Kane  (Case  No.  03- 
05-U74P)  (FEMA 
Docket  No.  P7626). 

Cook  (Case  No.  02- 
05-1 847P)  (FEMA 
Docket  No.  P7622). 

Will  (Case  No.  02-05- 
3980P)  (FEMA 
Docket  No.  P7626). 
Indiana: 

Lake  (Case  No.  02- 
05-3080P)  (FEMA 
Docket  No.  P7626). 

Lake  (Case  No.  03- 
05-0072P)  (FEMA 
Docket  No.  P7626). 

Lake  (Case  No.  02- 
05-3647P)  (FEMA 
Docket  No.  P7622). 
lowa: 

Johnson  (Case  No. 
02-O7-356P) 
(FEMA  Docket  No. 
P7624). 
Kansas: 

Johnson  (Case  No. 
03-07-494P) 
(FEMA  Docket  No. 
P7626). 
Johnson  (Case  No. 
03-07-477P) 
(FEMA  Docket  No. 
P7626). 
Johnson  (Case  No. 
02-07-792P) 
(FEMA  Docket  No. 
P7626). 
Crawfofd  (Case  No. 
02-07-785P) 
(FEMA  Docket  No. 
P7624). 
Johnson  (Case  No. 
03-07-492P) 
(FEMA  Docket  No. 
P7626). 
Sedgvnck  (Case  No. 
O2-07-250P) 
(FEMA  Docket  No. 
P7622). 
Louisiana: 

St.  Charles  Parish 
(Case  No.  03-06- 
127P)  (FEMA  Dock- 
et No.  P7626). 
MKhigan: 

Macomt)  (Case  No. 
02-05-1 637P) 
(FEMA  Docket  No. 
P7624). 
Macomb  (Case  No. 
02-05-1 639P) 
(FEMA  Docket  No. 
P7626). 
Oakland  (Case  No. 
03-05-1 456P) 
(FEMA  Docket  No. 
P7626). 


Locatkxi 


Village  of  Frank- 
fort. 

City  of  Geneva  .. 


Village  of  Or1ar>d 
Park. 


Village  of  Plain- 
fiekJ. 

Village  of  South 
Elgin. 

Viflage  of  Wheel- 
ing. 

Unincorporated 
Areas. 


City  of  Crown 
Point. 

Unincorporated 
Areas. 


Town  of 
SchererviMe. 


City  of  Iowa  City 


City  of  Olathe 


City  of  Overiand 
Park. 


City  of  Overland 
Park. 


City  of  Pittsburg 


City  of  Prairie  Vil- 
lage. 


City  of  Wichita 


Unincorporated 
Areas. 


Township  of 
Macomb. 


Township  of 
Macomb. 


City  of  Novi 


Dates  and  name  of  news- 
paper wtiere  notice  was 
published 


Apr  17,  2003,  Apr.  24. 
2003;  The  Daily 
Soulhtown. 

Apr.  23.  2003.  Apr.  30. 
2003;  Kane  County 
Chmnde. 

Jan.  30,  2003,  Feb.  6, 
2003;  The  Orland  Town- 
ship Messenger. 

Apr.  23,  2003.  Apr.  30. 
2003;  The  Enterprise. 

May19,  2003,  May26, 
2003;  The  Courier  News. 

Jan.  16,  2003,  Jan.  23, 
2003;  The  Wheeling 
Countryside. 

Apr.  23,  2003,  Apr.  30, 
2003;  The  Enterprise. 


May  1 ,  2003,  May  8,  2003; 
Crown  Point  Star. 

May  15,  2003,  May  22, 
2003;  Crown  Point  Star. 


Jan.  16.  2003,  Jan.  23, 
2003;  The  Times. 


Apr.  11,2003,  Apr.  18, 
2003;  Zona  City  Press- 
Citizen. 


May  14,  2003,  May  21. 
2003;  The  Olathe  News. 


Mai  22,  2003,  May  29, 
2003;  The  Sun  News- 
papers. 

June  19,  2003,  June  26, 
2003;  The  Sun  News- 
papers. 

Feb.  21,2003,  Feb,  28, 
2003;  TT»e  Morning  Sun. 


June  3,  2003,  June  10, 
2003;  The  Legal  Record. 


Jan.  6,  2003,  Jan.  13, 
2003;  T?»e  Wichita  Eagle. 


June  4,  2003,  June  11, 
2003;  St.  Chartes  Herald. 


Mar.  20,  2003,  Mar.  27, 
2003;  The  Macontb  Daily. 


May  13,2003,  May  20, 
2003;  The  Macomb  Daily. 


June  12,  2003,  June  19, 
2003;  The  Novi  News. 


Chief  executive  offM»r  of  community 


The  Hon.  Raymond  Rossi,  Mayor,  Village 
of  Frankfort,  432  West  Nebraska  Street 
Frankfort,  IL  60423. 

TTie  Honorabte  Kevin  R.  Bums.  Mayor,  City 
of  Geneva,  22  Sooth  First  Street,  Gene- 
va. IL  60134. 

The  Hon.  Daniel  McLaughlin,  Mayor,  Vil- 
lage of  Oriand  Parte,  Village  Hail,  14700 
South  Ravinia  Avenue,  Ortand  Parit,  IL 
60462. 

The  Honorable  Rwhard  Rock,  Mayor,  Vil- 
lage of  PlainfieW,  530  West  Lockport 
Street  Suite  206,  PlainfieW,  IL  60544. 

Mr.  James  W.  Hansen,  II,  Village  Presi- 
dent Village  of  South  Elgin.  10  North 
Water  Street  South  Elgin.  IL  60177. 

Mr.  Gregory  Klatecki,  President  Village  of 
Wheeling.  255  West  Dundee  Road. 
Wheeling,  IL  60090-4726. 

Mr.  Joseph  Mikan,  W«  County  Executive, 
Will  County  Office  Buikiing.  302  North 
ChKago  Street,  Joiiet  IL  60432. 

The  Hon.  James  D.  Metros.  Mayor,  City  of 
CroKwi  Point,  101  North  East  Street 
Crown  Point  IN  46307. 

Mr.  Wilbur  Cox,  Director,  Lake  County 
Planning  Comnussion,  2293  f*5rth  Main 
Street  Lake  County  Govemrrwnt  Center 
Crown  Point  IN  46307. 

Mr.  Rrchard  Krame,  City  Manager,  Town  of 
SchererviMe,  833  West  Uncoln  Highway, 
Suite  B20W,  Scherenrille,  IN  46375. 

The  Hon.  En>est  W.  Lehman,  Mayor.  City 
of  k)wa  City,  410  East  Washington 
Street,  Iowa  City,  lA  52240. 

The  Hon.  Mk:hael  Copeland,  Mayor,  City  of 
Olathe,  100  West  Santa  Fe,  Olame.  KS 
66061. 

The  Honorabte  Ed  Eilert,  Mayor,  City  of 
Overtand  Park,  8500  Santa  Fe  Drive. 
Overiand  Parte,  KS  66212. 

The  Honorable  Ed  Eilert,  Mayor,  City  of 
Overtand  Parte,  8500  Santa  Fe  Dnve, 
Overtand  Parte,  KS  66212. 

The  Honorable  Allen  GiH,  Mayor,  City  of 
Pittsburg,  201  West  4th  Street  Pittsburg, 
KS  66762. 


Effective  date  of  rtKxJi- 
fwation 


Community 
No. 


Mar.  26,  2003 
July  30,  2003  . 
Jan.  15,2003 

July  30,  2003  . 
Apr.  17.2003. 
Dec.  27.  2002  . 
July  30.  2003  .. 


Apr.  7,  2003  ... 
Aug.  21,2003 

Jan.  27,  2003  . 

July  18,  2003  .. 

Apr.  28,  2003  .. 
Apr.  23,  2003  .. 
Sept  25.  2003 
Feb.  10.  2003  .. 


The  Hon.  Ronald  L.  Shaffer,  Mayor,  City  of    Apr.  11,  2003 
Prairie  Village,  7700  Misskxi  Road,  Prai- 
rie Village.  KS  66208-4230. 


The  Honorable  Bob  Knight,  Mayor,  City  of 
Wwhita,  City  HaH,  455  North  Main,  Wich- 
ita, KS  67202. 


Mr.  Albert  D.  Laque,  St.  Chartes  Parish 
Presklent,  P.O.  Box  302,  Hahnville,  LA 
70057. 


Mr.  John  D.  Brennan,  Township  Super- 
visor, 54111  Broughton  Road,  Macomb 
Ml  48042. 

Mr.  John  D.  Brennan,  Township  Super- 
visor, 54111  Broughtew  Road,  Macomb 
Ml  48042. 

The  Honorable  Richard  Clarte,  Mayor,  City 
of  Novi,  45175  West  10  Mile  Road,  Novi, 
Ml  48375. 


Dec.  6.  2002 


May  2.  2003 


June  26.  2003 


May  19,  2003 


May  21,2003 


170701 
170325 
170140 

170771 
170332 
.170173 
170695 

180128 
180126 

180142 

190171 

200173 
200174 
200174 
200072 
200175 
200328 

220160 

260445 
260445 
260175 
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State  and  county 


Location 


Dates  and  name  4f  news- 
paper where  notite  was 
put)lished 


Ctiief  executive  officer  of  corrvnunity 


Effective  date  of  modi- 
ficalion 


Community 
No. 


Minnesota: 

Ramsey  (Case  No. 
(e-<»-0197P) 
(FEMA  Docket  No. 
P7622). 
Missouri: 

Platte  (Case  No.  03- 
07-479P)  (FEMA 
Docket  No.  P7626). 

Ptatte  (Case  No.  03- 
07-480P)  (FEMA 

'  Docket  Ho.  P7626). 

St.  Louis  (Case  No. 
02-07-1 72P) 
(FEMA  Docket  No. 
P7622). 
Nebraska: 

York  (Case  No.  02- 
07-661 P)  (FEMA 
.     Docket  No.  P7626). 
New  Mexk»: 

Bemalilto  (Case  No. 
02-06-2143P) 
(FEMA  Docket  No. 
P7622). 

BemaNflo  (Case  No. 
03-06-439P) 
(FEMA  Docket  No. 
P7626). 

BematiHo  (Case  No. 
02-06-21 43P) 
(FEMA  Docket  No. 
P7622). 
Nortfi  Carolina: 

(Case  No.  03-04- 
133P)  (FEMA  Dock- 
et No.  P7626). 

OfMC: 

Franklin  (Case  No. 
02-05-3227P) 
(FEMA  Docket  No. 
P7622). 

Lorain  (Case  No  02- 
05-1 839P)  (FEMA 
Docket  No.  P7622). 

Warren  (Case  No.  02- 
05-3976P)  (FEMA 
Docket  No.  P7626). 

Montgomery  (Case 
No.  02-05-3230P) 
(FEMA  Docket  No. 
P7624). 
OklafKxna: 

Tulsa  (Case  No.  01- 
06-839P)  (FEMA 
Docket  No.  P7622). 

Oklafxxna.  Canadian 
Cleveland,  McClain. 
Pottawatomie  (Case 
'     No.  03-06-693P) 
(FEMA  Docket  No. 
P7624). 

Oklahoma,  Canadian, 
Cleveland,  McClain, 
Pottawatomie  (Case 
No.  03-06-696P) 
(FEMA  Docket  No. 
P7624). 

Oklahoma,  Canadian, 
Cleveland,  McClain, 
Pottawatomie  (C^se 
No.  03-06-433P) 
(FEMA  Docket  No. 
P7622). 

Oklahoma  (Case  No. 
02-06-1 547P) 
(FEMA  Docket  No. 
R7622). 


City  of  New  Brigh- 
ton. 


City  of  Kansas 
City. 

City  of  Riverside 


Unincorporated 
Ar^as. 


City  of  York 


Jan.  15,  2003.  Janl  22. 
2003:  New  Bhgnfon- 
Mounds. 


May  23,  2003,  Ma) 
2003;  Kansas 


oy 


May  23,  2003,  Ma; 
2003;  Kansas 


ay 


Jan.  16,  2003,  Jan 
2003;  St.  Louis 
patch. 


23, 
I  'ost  Dis- 


May  21,  2003,  Ma; 
2003;  York  New, ; 


City  of  AKmj- 
querque. 


City  of  AltKi- 
querque. 


Unincorporated 
Areas. 


Town  of  Cary 


30, 
Star. 


30, 
Star. 


28, 
■-Times. 


Unincorporated 
Areas. 


City  of  North 
RIdgeville. 

City  of  Springt)oro 


City  of  Vandalia 


Jan.  24,  2003  Janl  31, 
2003;  Albuquerq^  Jour- 

/Ml/. 

June  2,  2003,  Jun^  9, 
2003;  Albuquerq^  Jour- 
nal. 

Jan.  24,  2003,  Jar   31. 
2003;  Albuquenfje  Jour- 
nal. 


Apr.  3,  2003.  Apr. 
2003;  The  Cary 


10, 
*iews. 


16, 


Jan.  9,  2(X)3.  Jan. 
2003;  The  Colu^ibus 
Dispatch. 

Feb.  19,  2003,  Fe*.  26, 
2003;  The  Chrokicle 
Telegram. 

Apr.  10,  2003,  Aptl  17, 
2003;  The  Star ,  'ress. 

Mar.  5,  2003,  Mar  12, 
2003;  Dayton  D^ily 
News. 


City  of  Broken  Jan.  8,  2003,  Jan.  15. 

An-ow.  2003;  Broken  A90W 

i     Ledger 
City  of  Oklahoma    !  Mar.  20.  2003,  M^.  27, 
City.  2003;  The  Dail^Oklaho- 

man. 


City  of  Oklahoma 
City. 


City  of  Oklahoma 
City. 


City  of  Oklahoma 
City. 


Mar.  20.  2003,  Ma  r.  27, 
2003;  The  Daiti^Oklaho- 
man. 


Feb.  20,  2003,  Fe  ).  27, 


2003;  The  Daily 
man. 


Oklaho- 


Jan.  17,  2003,  Jai 
2003:  The  Daify 
man. 


24, 
Oklaho- 


The  HonoratHe  Steve  Larson,  Mayor.  City 
of  New  Brighton.  803  OM  Higfiway  8 
N.W..  View  Bulletin  New  Brighton,  MN 
55112. 

The  Honorat>le  Kay  Barnes.  Mayor.  City  of 
Kansas  City.  City  Hall,  29th  Fkx>r,  414 
East  12th  Street,  Kansas  City.  MO  64106. 

The  Honorable  Betty  Burch.  Mayor.  City  of 
Riverside.  2950  Northwest  Vivkxi  Road, 
Riverside.  MO  64150. 

Mr.  Buzz  Westfan.  County  Executive.  St. 
Louis  County,  41  South  Central  Avenue, 
St.  Louis.  MO  63105. 


The  Honorable  Greg  .^dams.  Mayor.  City  of 
York.  P.O.  Box  276.  York,  NE  68467. 


The  Honorable  Martin  Chavez,  Mayor,  City 
of  Albuquerque,  P.O.  Box  1293,  Albu- 
querque, NM  87103. 

The  HorK)rat>le  Martin  Chavez,  Mayor,  City 
of  Albuquerque,  P.O.  Box  1293,  Albu- 
querque, NM  87103. 

Mr.  Tim  Cummins,  BemaNHo  (kxjnty  Com- 
missKxier,  One  Civic  Plaza,  N.W.,  Albu- 
querque, f^  87102. 


Mr.  William  B.  Coleman.  Jr..  Town  Man- 
ager, Town  of  Cary.  Town  Hall  Buikiing 
A.  316  N.  Academ>'  Street.  Cary,  NC 
27512-8005. 

Mr.  Dewey  R.  Stokes,  President.  Franklin 
County,  Board  of  Commissioners,  373 
South  High  Street,  26th  Floor,  Columbus, 
OH  4321 5-6304 

The  Honorat)le  Deanna  Hill,  Mayor,  City  of 
North  Ridgeville,  7307  Avon  BeWen 
Road,  North  Ridgeville,  OH  44039. 

The  Hon.  John  Agenbroad,  Mayor,  City  of 
Springtwro,  320  West  Central  Avenue, 
Springboro,  OH  45066. 

The  Honorable  Bill  Loy,  Mayor,  City  of 
Vandalia,  333  James  Bohanon  Drive, 
Vandalia,  OH  45377. 


The  Honorable  Jannes  Reynolds,  Mayor, 
City  of  Broken  Arrow,  P.O.  Box  610,  Bro- 
ken Arrow,  OK  74013. 

The  Hon.  Kirk  Humphreys,  Mayor,  City  of 
Oklahoma  City,  200  North  Walker,  3rd 
Floor,  Oklahoma  City,  OK  73102. 


The  Hon  Kirk  Humphreys,  Mayor,  City  of 
Oklahoma  City.  200  North  Walker,  3rd 
Floor.  McClain,  Oklahoma  City,  OK 
73102. 


The  Hon.  Kirk  Humphreys,  Mayor,  City  of 
Oklahoma  City.  200  North  Walker,  3rd 
Roor,  Oklahoma  City,  OK  73102. 


The  Hon.  Kirk  Humphreys,  Mayor,  City  of 
Oklahoma  City,  200  North  Walker,  3rd 
Floor,  Oklahoma  City,  OK  73102. 


Apr.  23,  2003 


Aug.  29.  2003 
Aug.  29,  2003 
Apr.  24,  2003  . 

Aug.  27,  2003 


Jan.  8,  2003  .. 
May  14,  2003 
Jan.  8,  2003  .. 

July  10,  2003  . 

Jan.  14,  2003 

May  28,  2003 
July  17,  2003  . 
Feb.  21,2003 

Apr.  16,  2003 


Feb.  25,  2003 


Feb.  26,  2003 


Jan.  9,  2003 


Apr.  25,  2003 


270380 


290173 


290296 


290327 


310237 


350002 


350002 


350001 


370238 


390167 


390352 


390564 


390418 


400236 


405378 


405378 


405378 


405378 
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State  and  county 


Rogers  (Case  No.  03- 
06-01 2P)  (FEMA 
Docket  No.  P7622). 
Tulsa  (Case  No.  02- 
06-225P)  (FEMA 
Docket  No.  P7626). 
Wagoner  (Case  No. 
03-06-01 2P) 
(FEMA  Docket  No. 
P7622). 
Wagoner  (Case  No. 
02-06-1 643P) 
(FEMA  Docket  No. 
P7626). 
Texas: 

Cottin  (Case  No.  02- 
06-375P)  (FEMA 
Docket  No.  P7622). 
Coilin  (Case  No.  03- 
06-436P)  (FEMA 
Docket  No.  P7624). 
'     CoNin  (Case  No.  02- 
06-1097P)  (FEMA 
Docket  No.  P7626). 
Johnson  (Case  No. 
02-06-2441 P) 
(FEMA  Docket  No. 
P7622). 
Dallas  (Case  No.  02- 
06-2053P)  (FEMA 
Docket  No.  P7626). 
Dallas  (Case  No.  02- 
06-1259P)  (FEMA 
Docket  No.  P7624). 
Dallas  (Case  No.  03- 
06-447P)  (FEMA 
Docket  No.  P7626). 
Hidalgo  (Case  No.  03- 
06-1 53P)  (FEMA 
Docket  No.  P7626). 
El  Paso  (Case  No. 
03-06-1 07P)  FEMA 
Docket  No.  P7626). 
TanBnt  (Case  No.  03- 
06-41  IP)  (FEMA 
Docket  No.  P7626). 
DaHas  (Case  No.  02- 
06-2308P)  (FEMA 
Docket  No.  P7624). 
Fort  Bend  (Case  No. 
02-06-376P) 
(FEMA  Docket  No. 
P7622). 
Tarrant  (Case  Na.  02- 
06-2441 P)  (FEMA 
Docket  No.  P7622). 
Denton  (Case  No.  03- 
06-040P)  (FEMA 
Docket  No.  P7622). 
Tarrant  (Case  No.  02- 
06-1 71 4P)  (FEMA 
Docket  No.  P7626). 
Collin  (Case  No.  03- 
06-043P)  (FEMA 
Docket  No.  P7626). 
DaHas  (Case  No.  02- 
06-1259P)  (FEMA 
Docket  No.  P7624). 
Tarrant  (Case  No.  02- 
06-1 71 9P)  (FEMA 
Docket  No.  P7626). 
Hanis  (Case  No.  01- 
06-2046P)  (FEMA 
Docket  No.  P7622). 
Hams  (Case  No.  02- 
06-584P)  (FEMA 
Docket  No.  P7626). 
Hidalgo  (Case  No.  03- 
06-1 53P)  (FEMA 
Docket  No.  P7626). 


Location 


UnirKorporated 
Areas. 

City  of  Tulsa  .... 


Unincorporated 
Areas. 


Unir)corporated 
Areas. 


City  of  Allen  

City  of  Allen  

City  of  Allen  

City  of  Burleson  . 

City  of  Carrollton 

City  of  Dallas  

City  of  Dallas  

City  of  Edinburg  .. 
City  of  El  Paso  .... 
City  of  Euless  


City  of  Farmers 
Brancfi. 

Unincorporated 
Areas. 


City  of  Fort  Worth 
City  of  Fort  Worth 
City  of  Fort  Wortti 

City  of  Frisco  

City  of  Garland  ... 
City  of  Grapevine 


Unincorporated 
Areas. 

Unincorporated 
Areas. 

Unincorporated 
Areas. 


Dates  and  name  of  n^<ws- 

paper  where  notice  was 

published 


Jan.  9.  2003,  Jan.  16, 
2003;  Claremore  Daify 


Apr.  23,  2003,  Apr.  30, 
2003;  Tulsa  Wortd. 

Jan.  9,  2003,  Jan.  16, 
2003:  The  Wagoner 
Tribune. 

Apr.  24,  2003,  May  1, 
2003;  The  Wagoner 
Tribune. 


Jan.  10,  2003,  Jan.  17, 
2003;  The  Men  Amer- 
ican. 

Apr.  3,  2003,  Apr.  10, 
2003;  The  Allen  Amer- 
ican. 

May  1,  2003,  May  8,  2003; 
The  AHen  American. 

Jan.  8,  2003.  Jan.  15, 
2003;  The  Burieson  Star 


May  2.  2003.  May  9,  2003; 
Northwest  Morning  Wetvs. 

Apr.  3,  2003,  Apr.  10, 
2003;  Dallas  Morning 
News. 

May  1 ,  2003,  May  8^  2003; 
Dallas  Morning  Ne¥vs. 

May  28,  2003,  June  4, 
2003;  Edinburg  Daily 
Review. 

May  21,  2003,  May  28. 
2003;  El  Paso  Times. 

Apr.  17,  2003,  Apr.  24. 
2003;  The  Star  Telegram. 

Feb.  21,2003,  Feb.  28, 
2003;  Northwest  Morning 
News. 

Jan.  22,  2003,  Jan.  29. 
2003;  Fort  Bend  Star. 


Jan.  8,  2003.  Jan.  15. 
2003;  The  Star  Telegram. 

Jan.  24,  2003,  Jan.  31, 
2003;  The  Star  Telegram. 

Apr.  17.  2003.  Apr,  24, 
2003;  The  Star  Telegram. 


June  12,  2003,, June  19, 
2003;  Frisco' Enterprise. 

Apr.  3,  2003,  Apr.  10, 

2003;  Gariand  Morning 

News. 
Apr.  17,  2003.  Apr,  24, 

2003;  The  Grapevine 

Sun. 
Jan.  10,  2003,  Jan.  17, 

2003;  Houston  Chronicle. 

May  14.  2003,  May  21, 

2003;  The  Houston 

chronicle. 
May  28.  2003,  June  4. 

2003;  Edinburg  DaHy 

Review. 


Chief  executive  officer  of  community 


Mr.  Geny  Payne,  Chairman,  Rogers  Coun- 
ty, Board  of  Commisskxtefs,  219  South 
Missouri,  Claremofe,  OK  74017. 

The  Honorable  Bill  LaFortune,  Mayor.  City 
of  Tulsa.  200  Civw  Center.  Tulsa.  OK 
74103. 

Mr.  Alan  Farley,  Chaimnan.  Wagoner 
County,  Board  of  Commisswoers.  307 
East  Cherokee  Street,  Wagoner,  OK 
74467. 

Mr.  Allan  Farley.  Chairman,  Wagoner 
County.  Board  of  Commissmners,  307 
East  Cherokee  Street.  Wagoner,  OK 
74467. 

The  Honorable  Stephen  Terrell,  Mayor,  City 

of  Allen,  305  Century  Parkway,  AHen,  TX 

75013. 
The  Honorable  Stephen  Tenell,  Mayor,  City 

of  Allen,  305  Century  Parkway.  AHen.  TX 

75013. 
The  Honorable  Stephen  Terrell,  Mayor,  City 

of  AMen.  305  Century  Parkway.  AHen.  TX 

75013. 
The  Honorable  Byron  Black,  Mayor,  City  of 

Burleson.  141  West  Renfro,  Burleson.  TX 

76028. 

The  Honorable  Mark  Stokes.  Mayor,  City  of 

Carrollton,     1945    E.    Jackson     Road, 

Carrollton,  TX  75006. 
The  Honorable  Laura  Miller,  Mayor.  City  of 

Dallas.   1500  MariHa  Street  Dallas    TX 

75201. 
The  Honorable  Laura  Miller.  Mayor,  City  of 

Dallas.  1500  MariHa  Street,  Dallas.  TX 

75201. 
The  Honorable  Richard  Garcia.  Mayor.  City 

of  Edinburg,  P.O.  Box  1079,  Edinburg 

TX  78450-1079. 
The  Hon.  Raymond  Caballero,  Mayor,  City 

of  El  Paso.  Two  Civic  Center  Plaza.  El 

Paso,  TX  79901. 
The  Honorable  May  Saleh.  Mayor.  City  of 

Euless,  201   North  Ector  Drive.  Euless 

TX  76039-3595. 
The  Honorable  Bob  Phelps,  Mayor,  City  of 

Farmers    Branch,    P.O.    Box    819010, 

Farmers  Branch,  TX  75234. 
The  Hon.  James  Adolphus,  Judge,   Fort 

Bend  County,  301  Jackson  Street.  Suite 

719.  Richmond.  TX  77469. 

The  Honorable  Kennetti  Barr.  Mayor.  City 
of  Fort  Worth.  1000  Throckmorton  Street 
Fort  Worth.  TX  76102. 

The  Honorable  Kenneth  Ban,  Mayor.  City 
of  Fort  Worth,  1000  Throckmorton  Street 
Fort  Worth,  TX  76102. 

The  Honorable  Kenneth  Ban^,  Mayor.  City 
of  Fort  Worth,  1000  Throckmorton  Street 
Fort  Worth,  TX  76102. 

The  Honorable  Mike  Simpson.  Mayor,  City 
of  Frisco.  P.O.  Box  1100.  Frisco,  TX 
75034. 

The  Honorable  Bob  Day.  Mayor,  City  of 
Gariand,  P.O.  Box  469003,  Gariand,  TX 
75046-9002. 

The  Hon.  WiMiam  D.  Tate,  Mayor,  City  of 
Grapevine,  200  S.  Main  Street,  P.O.  Box 
95104,  Grapevine,  TX  76051. 

The  Honorable  Robert  Eckels,  Judge,  Har- 
ris County,  1001  Preston  Street  Suite 
911,  Houston,  TX  77002. 

The  Honorable  Robert  Eckels,  Hanis  Coun- 
ty Judge,  1001  Preston,  Suite  911,  Hous- 
ton, TX  77002. 

The  Honorable  fteman  Garcia,  Judge.  Hi- 
dalgo County.  P.O.  Box  1356,  Edinburg, 
TX  78540-1356. 


Effective  date  of  modi- 
ficatnn 


Dec.  9.  2002 


Apr.  14,  2003 


Dec.  9,  2002 


Commurrily 
No. 


Apr.  4.  2003 


Apr.  18,  2003  . 
Mar.  19,  2003 
Aug.  6,  2003  .. 
Apr.  16.  2003  . 


Apr.  3,  2003  ... 
Mar.  13,  2003 
Apr.  3,  2003  ... 
Sept  3,  2003  . 
May  2,  2003  ... 
Apr.  2,  2003  .... 
Feb.  7,  2003  ... 
Dec.  31.2002  . 

Jan.  13,  2003  . 
May  2.  2003  ... 
July  24.  2003  ... 
May  23,  2003  .. 
Mar.  13,  2003  .. 

Apr.  3,  2003 

Apr.  18,2003... 
Apr.  18,  2003  .... 
Sept  3,  2003  .... 


405379 
405381 
400215 

400215 

480131 
480131 
480131 
485459 

480167 
480171 
480171 
480338 
480214 
480593 
480174 
480228 

480596 

480596 

480596 

480134 

485471 

480598 

480287 

480287 

480334 
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State  and  county 


Location 


Dates  and  name  o<  news- 
paper where  notce  was 
pubUsheq 


Chief  executive  officer  of  convnuntty 


Effective  date  of  modi- 
fication 


Community 
No.  - 


;  (Case  No.  02- 
06-2421 P)  (FEMA 
Docket  No.  P7622). 

Dallas  (Case  No.  03- 
06-1009P)  (FEIUIA 
Docket  No.  P7626). 

Harris  (Case  No.  02- 
06-584P)  (FEMA 
Docket  No.  P7626). 

Tarrant  (Case  No.  02- 
06-2049P)  (FEMA 

'  Docket  No.  P7624). 

Tarrant  (Case  No.  02- 
06-236P)  (FEMA 
Docket  No.  P7626). 

Hays(Case^No.  02- 
06-2442P)  (FEMA 
Docket  No.  P7626). 

Dallas  (Case  No.  02- 
0&-2623P)  (FEMA 
Docket  No.  P7626). 

WHtiamson  (Case  No. 
02-06-938P) 
(FEMA  Docket  No. 
P7624). 

Ut>erty  (Case  No.  01- 
06-1 554P)  (FEMA 
Docket  No.  P7626). 

Liberty  (Case  No.  01- 
06-1 554P)  (FEMA 
Docket  No.  P7626). 
-  Gregg  &  Harrison 
(Case  No.  02-06- 
1841P)  (FEMA 
Docket  No.  P7626). 

Dallas  (Case  No  02- 
06-1 259P)  (FEMA 
Docket  No.  P7624). 

Williamson  (Case  No. 
03-06-679P) 
(FEMA  Docket  Ho. 
P7626). 

Bexar  (Case  No.  02- 

.  06-2307P)  (FEMA 
Docket  No.  P7622). 

Bexar,  Comal  &  Gua- 
dalupe (Case  No. 
02-06-432P) 
(FEMA  Docket  No. 
P7624). 

Bexar,  Comal  &  Gua- 
dalupe (Case  No. 
02-06-1 684P) 
(FEMA  Docket  No. 
P7624). 

Bexar  (Case  No.  02- 
06-1 684P)  (FEMA 
Docket  No.  P7624). 

Bexar  (Case  No.  02- 
06-1 838P)  (FEMA 
Docket  No.  P7622). 

Tarrant  (Case  No.  02- 
06-2441 P)  (FEMA 
Docket  No  P7622). 

Tarrant  (Case  No.  03- 
06-1 52P)  (FEMA 
Docket  No.  P7626). 

Bexar  (Case  No.  02- 
06-1 838P)  (FEMA 
Docket  No.  P7622). 

WWiamson  (Case  No. 
02-06-938P) 
(FEMA  Docket  No. 
P7624). 
Wisconsin: 

Richland  (Case  No. 
02-05-3964P) 
(FEMA  Docket  No. 
P7626). 


Town  of  Hightemd 
Park. 

Town  of  Highland 
Park. 

City  of  Houston  ... 

City  of  Hurst 

City  of  Hurst 

City  of  Kyle  

City  of  Lancaster 
City  of  Leander  ... 

City  of  Lii)erty  


Unincorporated 
Areas. 

City  of  Longview 


City  of  Mesquite 


City  of  Round 
Rock. 


City  of  San  Anto- 
nio. 

City  of  Schertz  .... 


City  of  Schertz 


City  of  Selma 


City  of  Selma 


Unincorporated 
Areas. 

Unincorporated 
Areas. 

City  of  Universal 
City. 

Unincorporated 
Areas. 


City  of  RKhland 
Center. 


Jan.  22,  2003,  Ja^.  29. 

2003;  Park  Citi^  Morn- 
ing News.         I 
May  21,  2003,  mX  28. 

2003;  Park  Cm/s  Mom- 

ing  News. 
May  14.  2003.  M%  21. 

2003;  The  Hou^or) 

Chronkde. 
Feb.  21.2003,  Fe^.  28, 

2003;  The  Star  Telegram. 

Apr.  22,  2003.  Ap*_29. 
2003;  The  Starpe/dgram. 

Apr.  23,  2003.  Apt.  30, 
2003;  The  KylelEagle. 

June  12,  2003,  Jijie  19, 
2003;  Lartcastet  Today. 

Apr  16,  2003,  Apt.  23. 
2003;  Hill  Cour\  ry  News. 


May  21.  2003.  M^  28, 
2003;  The  Vrndjcator 

May  21.  2003.  M^r  28. 
2003;  The  VirKi  sator. 


May  15.  2003.  M^ 
2003:  Longviefi* 
Journal. 


Apr.  3,  2003.  Apr.  10, 
2003;  Mesquite  Morning 
News. 

Apr.  17.  2003.  Ap|.  24. 
2003;  Round  F^k  Lead- 
er. 

Jan.  30.  2003.  Fefc.  6. 
2003;  San  Antdpn  Ex- 
press News. 

Feb.  13.  2003.  F*.  20. 
2003;  77»e  Her^ 


Apr.  17,  2003.  Apf.  24. 
2003;  The  Hen  Id. 


Apr.  17.  2003.  Ap^.  24, 
2003;  7776  Her4W. 

Jan.  23.  2003.  Jali.  30. 
2003;  The  Her^. 

Jan.  8,  2003.  Janl  15. 
2003;  The  Star  Telegram. 


May  21.  2003, 
2003;  77ie  Star 


22. 
News 


Mjiy 


28, 
Telegram. 


Jan.  23.  2003,  Jafi.  30. 
2003;  The  Herkd. 

Apr.  16.  2003.  Ai.  23. 
2003;  Williamson  County 
Sun.  I 


June  19.  2003.  Jfne  26. 
2003.  The  Rutland  Ob- 
server. 


The  Hon.  William   D.  White.  Jr.,   Mayor, 

Town   of   Highland   Park,   4700   Drexel 

Drivte,  Highland  Park,  TX  75205. 
The  Hon.  Wiltom   D.   White,  Jr..   Mayor. 

Town   of   Highland   Park.   4700   Drexel 

Drive.  Highland  Park,  TX  75205. 
The  Honorable  Lee  P.  Brown.  Mayor.  City 

of  Houston.  P.O.  Box  15^,  Houston,  TX 

77251. 
The  Hon.  William  D.  Souder.  Mayor,  City  of 

Hurst.  1505  Precinct  Lir>e  Road.  Hurst 

TX  76054. 
The  Hon.  William  D.  Souder.  Mayor.  City  of 

Hurst.  1505  Precinct  Line  Road,  Hurst. 

TX  76054. 
The  Hon.  James  L.  Adkins.  Mayor,  City  of 

Kyle.    102   Briarwood   Circle,    Kyle,   TX 

78640. 
The  Honorat>le  Joe  Tillotson.  Mayor.  City  of 

Lancaster.  P.O.  Box  940.  Lancaster.  TX 

75146. 
The  Honorable  Larry  Bamett.  Mayor.  City 

of  Leander,  P.O.  Box  319.  Leander.  TX 

78646. 

The  Hon.  Bruce  E.  Halstead,  Mayor,  City  of 

Liberty,  1829  Sam  Houston,  Liberty,  TX 

77575. 
The  HonoratHe  Lk>yd  Kirkham,  Judge,  Lit>- 

erty  County,  1923  Sam  Houston,  Suite 

201 ,  Liberty,  TX  77575. 
The  Honorable  Earl  Rotwrts,  Mayor.  City  of 

Longview.  P.O.  Box  1952.  Longview.  TX 

75606. 

The  Honorat)le  Mike  Anderson.  Mayor.  City 

of  Mesquite,  P.O.  Box  850137,  Mesquite, 

TX  75185. 
The  Honorable  Nyle  Maxwell.  Mayor.  City 

of  Round  Rock,  221   East  Main  Street, 

Round  Rock.  TX  78664. 

The  Honorable  Ed  Garza,  Mayor.  City  of 
San  Antonio,  P.O.  Box  839966.  San  An- 
tonio. TX  78283. 

The  Honorat)le  HeU  Bakjwin.  Mayor.  City  of 
Schertz.  P.O.  Box  Drawer  1 .  Schertz.  TX 
78154. 


The  Honorable  Hal  Baldwin,  Mayor,  City  of 
Schertz.  P.O.  Box  Drawer  1.  Schertz.  TX 
78154. 


The  Honorable  Jim  Parma.  Mayor.  City  of 

Selma,  9375  Corporate  Drive.  Selma,  TX 

78154. 
The  Honorable  James  Parma,  Mayor.  City 

of  Selma.  9375  Corporate  Drive.  Selma, 

TX  78154. 
The  Hon.  Tom  Vandergriff.  Tarrant  County 

Judge.     100    East    Weatherford.     Fort 

Worth,  TX  76196. 
The  Hon.  Tom  Vandergriff,  Tarrant  County 

Judge,  100  East  Weatherford  Street.  Fort 

Worth,  TX  76196. 
The  Hon.  Wesley  D.  Becken.  Mayor.  City 

of  Universal  City,  P.O.  Box  3008,  Uni- 
versal City.  TX  78148. 
The     Hon.     John     C.     Doerfler.     Judge. 

Williamson    County,    710    Main    Street. 

Georgetown,  TX  78626. 


The  Honorable  Rita  Kidd.  Mayor,  City  of 
Richland  Center,  450  South  Main  Street, 
Rkrfiland  Center,  Wl  53581 . 


Jan.  3,  2003  ... 
Apr.  30,  2003  .. 
Apr.  18,  2003  .. 
Jan.  31,2003  . 
July  29,  2003  . 
Apr.  2.  2003  ... 
Sept.  18,  2003 
Mar.  13.  2003 

Aug.  27,  2003 
Aug.  27.  2003 
Aug.  21.2003 

Mar.  13,  2003 
Apr.  2.  2003  ... 

Mays,  2003  .. 
Feb.  3,  2003  .. 

Mar.  21,  2003 


Mar.  21.2003 


May  1,2003 


Jan.  13,  2003 


Aug.  27,  2003 


May  1,2003 


Mar.  13,  2003 


May  29,  2003 


480178 
480178 
480296 
480601 
480601 
481108 
460182 
481536 

480441 
480438 
480264 

485490 
481048 

480045 
480269 

480269 

480046 
480046 
480582 
480562 
480049 
481079 

555576 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  November  4,  2003. 
Anthony  S.  Lowe, 

Administrntor,  Federal  Insurance  and 
Mitigation  Administration. 

(FR  Doc.  03-28638  Filed  11-14-03;  8:45  am] 

BOime  CODE  671B-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

nnai  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 


SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  and  modified  Base 
Flood  Elevations  (BFEs)  are  made  final 
for  the  commimities  listed  below.  The 
BFE&  and  modified  BFEs  are  the  basis 
for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  availsile  for  inspection  as 
indicated  in  the  table  below. 
ABOBESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


State 


community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Em^gency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  MFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  nde  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  conununity. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  conununity  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  fi-om 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 


Iowa 


Iowa 


La  Porte  City  (City) 
Black  Hawk  County 
(FEMA  Docket  No. 
P7633). 


La  Porte  City  (City) 
Black  Hawk  County 
(FEMA  Docket  No. 
P7633). 


Source  of  flooding 


Cedar  River 


Wdf  Creek 


Emergency  Preparedness^nd  Response 
Directorate  certifies  that  this  rule  is 
exempt  fi-om  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  establish  and 
maintain  commimity  eligibility  in  tiie 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f}  of 
Executive  Order  12866  of  September  30, 
1993,  RegulatcMy  Planning  and  Review, 
58  Fn  51735. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Fedraralism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  ^e  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  «7— CAMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.11    [Amendwl] 

■  2.  The  tables  published  under  the- 
authority  of  §  67.11  are  amended  as 
follows: 


Locatkxi 


Wolf  Creek  Overflow 


Approximately  2100  feet  downstream  of 
La  Porte  Road. 


Approximately  6,500  feet  upstream  of  La 

Porte  Road. 
Approximately  2,100  feet  downstream  of 

Illinois  Central  Gulf  Railroad. 


Approximately   7,550   feet   upstream   of 

Main  Street. 
Approximately  2,700  feet  downstream  of 

Illinois  Central  Gulf  Railroad. 


#Depttiinfeel 
above  ^jrourxl. 
'Elevaiion  in  feet 
(NGVD)  modKied 
♦Elwatkxi  in  feet 
<NAVD)  modified 


♦814 

•815 
*815 

♦824 
♦815 


64818        Federal  Register /Vol.  68,  No.  221 /Monday,  November  17,  2003 /Rules  and  Regulations 


State 


CityAown/county 


S<  urce  of  flooding 


Location 


#Depth  in  feet 
above  ground. 
'Elevation  in  feet 
(NGVD)  modified 
♦  Elevation  in  feet 
(NAVD)  modified 


Approximately  1,7500  feet  upstream  of 
Commercial  Street. 


«823 


Maps  are  avallat>re  for  inspe<  tlon  at  City  Hall,  202  Main  Street,  La  Porte  City,  Iowa. 


Minnesota 


Jackson  (City)  Jackson 
County  (FEMA  Dock- 
et No.  P7637). 


West  ffork  Des  Moines 
Rive'. 


At  the  corporate  limit,  approximately 
2,000  feet  downstream   of  the  con- 

^  fiuence  of  Nelson  Creek. 

At  the  corporate  limit,  atxHit  3,200  feet 
downstream  of  Interstate  90. 


•1,304 


•1,314 


^Maps  are  availat>le  for  inspectkx  i  at  City  Hall,  80  West  Ashley  Street,  Jackson,  Minnesota. 


Ohk> 


Dut>lin  (City)  Franklin 
County  (FEMA  Dock- 
et No.  P7633t. 


North 


-ork  IrKlian  Run 


Sooth 


-ork  Indian  Run 


Indian  Run 


Approximately  100  feet  upstream  of  con- 
fluence with  Indian  Run  and  South 
Fork  Indian  Run. 

At  county  boundary,  approximately  1,00 
feet  upstream  of  Wareham  Drive. 

Approximately  40  feet  upstream  from 
confluerKe  with  Indian  Run  and  North 
Fork  Indian  Run. 

Approximately  400  feet  upstream  of  con- 
fluence with  Indian  Run  and  North  Fork 
Indian  Run. 

Approximately  300  feet  downstream  of 
Post  Road. 

Just  downstream  of  Post  Road  

Approximately  50  feet  upstream  of  North 
High  Street  culvert. 

At  confluence  of  North  Fork  Indian  Run 
and  South  Fork  Indian  Run. 


*799 

•923 
•799 

•818 

•923 

*927 
•781 

*799 


Maps  are  available  for  inspectk>n  at  the 


3ut>lin  Engineering  Building,  5800  Shier-Rings  Road,  Dublin,  Ohio. 


Wisconsin 


Fond  du  Lac  County 
(Unincorporated 
Areas)  (FEMA  Docket 
Uo.  P7633). 


Anden  ion  Creek 


Mosh(  r  Creek 


Approximately  200  feet  upstream  of  U.S. 
Highway  45. 


Just  upstream  of  Melody  Lane  Crossing 
-about  150  feet  east  of  Pioneer  Road. 

Just  upstream  of  U.S.  Highway  45 

Just   downstream   of   Rolling    Meadows 
Drive. 


•750 


•802 

*750 
•780 


Maps  are  availal>le  for  inspection  at  the  Munrcipal  Office 


City/County  Government  Center,  160  South  Macy  Street,  Fond  du  Lac,  Wisconsin. 


Wisconsin 


North  Fond  du  Lac  (Vil- 
lage) Fond  du  Lac 
County  (FEMA  Dock- 
et No.  P7633). 


Ander  ion  Creek 


Mesh  r  Creek 


Lake  Vinnebago 


Approximately   1,150  feet   upstream   of 
Minnesota  Avenue. 


Approximately  1 .3  miles  upstream  of  Min- 
nesota Avenue. 

At  the  eastem  corporate  limit,  approxi- 
mately 2,000  feet  downstream  of 
Marcoe  Street. 

Approximately  50  feet  downstream  of 
Rolling  Meadows  Drive. 

Shoreline 


•772 

^782 
•753 

•780 
•750 


Maps  are  available  for  Inspectbn  at  the  Vllk  ge  Municipal  Office,  16  GarfieM  Street,  North  Fond  du  Lac,  Wisconsin. 
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^Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  November  4,  2003. 
Antbony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-28636  Filed  11-14-03;  8:45  am] 
BILUNG  CODE  9110-12-4> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44CFRPart67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 


SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  and  modified  Base 
Flood  Elevations  (BFEs)  are  made  final 
for  the  communities  listed  below.  The 
BFEs  and  modified  BFEs  are  the  basis 
for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
hisurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


community.  The  respective  addresses 

are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington. 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Maiiagement  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  44  CFR  part  67. 

The  Federal  Emergency  Management 
Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  commimity  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 


Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  estaDlish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  imder  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  die  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67. 1 1  are  amended  as. 
follows: 


Source  of  flooding  and  location  of  referenced  elevation 


Scioto  River: 

Approximately  260  feet  upstream  of  Trabue  Road 


Approximately  870  feet  downstream  of  Frank  Road/Highway  104 
Barnes  Dttch: 

At  tfie  confluence  of  Scioto  River  and  Bames  Ditch  

Approximately  800  feet  upstream  of  McKinley  Avenue 
Dry  Run: 

At  confluence  of  Scioto  River  and  Dry  Run 


Just  downstream  of  culvert  at  ConraH  crossing 


'Elevation  in  feet 
(NGVD)  modified 


*743 


•714 

•735 
•736 

*729 

•729 


Communities  affected 


ADDRESSES 
Franklin  County,  Ohio 

Maps  are  available  for  inspection  at  280  East  Broad  Street.  2nd  Floor.  Columbus,  Ohio. 


FEMA  Docket  No.  P7617. 
Franklin  County,  OH, 
City  of  Columbus,  VH- 
lage  of  Marble  CNff.  City 
of  Upper  Arlington 

City  of  Grandview  Heights 

City  of  Cokjmbus.  OH 


FEMA  Docket  No.  P7617 
City  of  Cokimbus,  OH 


64820        Federal  Register /Vol.  68,  No.  221 


/Monday,  November  17,  20O3ARules  and  Regulations 


Source  of  flooding  and  location  of  referenced  elevation 


'Elevation  in  feet 
(NGVD)  modified 


Communities  affected 


City  of  Colunbus,  Oblo 

Maps  are  available  for  inspection  at  ttie  Development  Regu^tion 

City  of  Grandvtew  Heights 

Maps  are  available  for  inspection  at  1016  Grandview  Aveni^ 

VIHag*  of  Marbto  Cliff*,.  Otilo 

Maps  are  available  for  inspection  at  1600  Femwood  Avenu< 

City  of  Uppor  Arlington 

Maps  are  avaHable  for  inspection  at  3600  Tremont  Road, 


Uipei 


Division,  757  Carolyn  Avenue,  Columbus,  Ohio. 
Grandview  Heights,  Ohio. 
Columbus,  Ohio, 
r  Arlington,  Ohio. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance."!. 
Dated:  November  4,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-28637  Filed  11-14-03;  8:45  amj 

HLUNG  COOe  9110-12-P 


DEPARTIilENT  OF  COMMERCE 

NatkMfwi  OcMiiic  and  Atmosplieric 
Adminialration 

50  CFR  Part  622 

[Doclwt  No.  001005281-0369-02;  LO. 
111203A] 

FIsheriM  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiire. 

summary:  NMFS  closes  the  commercial 
fishery  for  king  mackerel  in  the 
exclusive  economic  zone  (EEZ)  in  the 
northern  Florida  west  coast  subzone. 
This  closiire  is  necessary  to  protect  the 
Gulf  king  mackerel  resource. 

DATES:  The  closure  is  effective  12  noon 
local  time,  November  13,  2003,  through 
June  30,  20O4. 

RX)  FURTHER  ll«FORMATION  CONTACT: 
Mark  Godcharles,  telephone  727-570- 
5727,  fax  727-570-5583,  e-mail 
Mark.Godcharles@noaa.gov. 

SUPPlfMENTARY  INFORMATION:  The 

fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  imder  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  waS'prepared  by  the  Gulf  of 


Mexico  a  id  South  Atlantic  Fishery 
Managen  ent  Councils  (Coimcils)  and  is 
impleme  ited  imder  the  authority  of  the 
Magnuso  a-Stevens  Fishery 
Conserva  lion  and  Management  Act 
(Magnusi  in-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  ^n  the  Councils*  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  April  30,  2001  (66 
FR  1736( ,  March  30,  2001)  NMFS 
impleme  ited  a  commercial  quota  of 
2.25  mill  on  lb  (1.02  million  kg)  for  the 
eastern  z  jne  (Florida)  of  the  Gulf 
migrator '  group  of  king  mackerel.  That 
quota  is  :  urther  divided  into  separate 
quotas  fa  r  the  Florida  east  coast  subzone 
and  the  i  orthem  and  southern  Florida 
west  coa  it  subzones.  On  April  27,  2000, 
NMFS  in  iplemented  the  final  rule  (65 
FR  16331 ,  March  28,  2000)  that  divided 
the  Flori  ia  west  coast  subzone  of  the 
eastern  z  one  into  northern  and  southern 
subzone! ,  and  established  their  separate 
quotas.  Ihe  quota  implemented  for  the 
northern  Florida  west  coast  subzone  is 
168,750  b  (76,544  kg)(50  CFR 
622.42(c  (l)(i)(A)(2)(ii)). 

Under  50  CFR  622.43(a)(3),  NMFS  is 
required  to  close  any  segment  of  the 
king  ma(  kerel  commercial  fishery  when 
its  quota  has  been  reached,  or  is 
projectea  to  be  reached,  by  filing  a 
notification  at  the  Office  of  the  Federal 
Register^  NMFS  has  determined  that  the 
commercial  quota  of  168,750  lb  (76,544 
kg)  for  G  Lilf  group  king  mackerel  in  the 
northern  Florida  west  coast  subzone 
was  reamed  on  November  12,  2003. 
Accordi]  igly,  the  commercial  fishery  for 
king  mat  kerel  in  the  northern  Florida 
west  coa  st  subzone  is  closed  at  12  noon, 
local  tin  e,  November  13,  2003,  through 
June  30,  2004,  the  end  of  the  fishing 
year. 

The  Florida  west  coast  subzone  is  that 
part  of  tke  eastern  zone  south  and  west 
of  25°2ra4'  N.  lat.  (a  line  directly  east 
from  tha  Miami-Dade  Covmty,  FL 
boundai^).  The  Florida  west  coast 
subzone!  is  further  divided  into  northern 
and  southern  subzones.  The  northern 
subzonais  that  part  of  the  Florida  west 
coast  supzone  that  is  between  26°19.8' 
N.  lat.  (a  line  directly  west  from  the  Lee/ 


Collier  Cotmty,  FL  boundary)  and 
87deg;31'06"  W.  long,  (a  line  directly 
south  from  the  Alabama/Florida 
boundary). 

NMFS  previously  determined  that  the 
commercial  quota  for  king  mackerel 
from  the  weston  zone  of  the  Gulf  of 
Mexico  was  reached  and  closed  that 
segment  of  the  fishery  on  September  24, 
2003  (68  FR  55554,  September  26, 
2003).  Thus,  with  Uiis  closiu«,  all 
commercial  fisheries  for  Gulf  group  king 
mackerel  in  the  EEZ  are  closed  from  the 
U.S./Mexico  border  through  the 
northern  Florida  west  coast  subzone 
through  Jime  30,  2004. 

Except  for  a  person  aboard  a  charier 
vessel  or  headboat,  during  the  closure, 
no  person  aboard  a  vessel  for  which  a 
commercial  permit  for  king  mackerel 
has  been  issued  may  fish  for  Gulf  group 
king  mackerel  in  the  EEZ  in  the  closed 
zones  or  subzones.  A  person  aboard  a 
vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratory 
pelagic  fish  may  continue  to  retain  king 
mackerel  in  or  from  the  closed  zones  or 
subzones  under  the  bag  and  possession 
limits  set  forth  in  50  CFR  622.39(c)(l)(ii) 
and  (c)(2),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat.  A  charter  vessel  or  headboat 
that  also  has  a  commercial  king 
mackerel  permit  is  considered  to  be 
operating  as  a  charter  vessel  or  headboat 
when  it  carries  a  passenger  who  pays  a 
fee  or  when  there  are  more  than  three 
persons  aboard,  including  operator  and 
crew. 

Dxiring  the  closiue,  king  mackerel 
from  the  closed  zones  or  subzones  taken 
in  the  EEZ,  including  those  harvested 
under  the  bag  and  possession  limits, 
may  not  be  purchased  or  sold.  This 
prohibition  does  not  apply  to  trade  in 
king  mackerel  from  the  closed  zones  or 
subzones  that  were  harvested,  landed 
ashore,  and  sold  prior  to  the  closure  and 
were  held  in  cold  storage  by  a  dealer  or 
processor. 

Classificatioii 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishoy.  The  Assistant 
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Administrator  for  Fisheries,  NOAA, 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  pubUc  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  as  such  prior  notice 
and  opportunity  for  public  comment  is 
mmecessary  and  contrary  to  the  public 
interest.  Such  procedures  would  be 
unnecessary  because  the  rule  itself 
already  has  been  subject  to  notice  and 
coniment,  and  all  that  remains  is  to 
notify  the  public  of  the  closure. 
Allowing  prior  notice  and  opportimity 
for  public  comment  is  contrary  to  the 
public  interest  because  of  the  need  to 
immediately  implement  this  action  in 
order  to  protect  the  fishery  since  the 
capacity  of  the  fishing  fleet  allows  for 
rapid  harvest  of  the  quota.  Prior  notice 
and  opportunity  for  public  comment 
will  require  time  and  would  potentially 
result  in  a  harvest  well  in  excess  of  the 
established  quota. 

For  the  aforementioned  reasons,  the 
AA  also  finds  good  cause  to  waive  the 
30  day  delay  in  the  effectiveness  of  this 
action  under  5  U.S.C.  553(d)(3). 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
imder  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  12,  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-28656  Filed  11-12-03;  2:31  pm] 
BILUNG  CODE  3510-22-S 


ACTION:  Closure  of  directed  fishery  for 
Management  Area  lA. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  648 

[Doclcet  No.  021101264-3016-02;  I.D. 
110703B] 

Rsheries  of  the  Northeastern  Untted 
States;  Atlantic  Herring  Fishery;  Total 
Allowable  Catch  Harvested  for  Period 
2  Management  Area  1A 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


SUMMARY:  NMFS  announces  that  95 
percent  of  the  Atlantic  herring  total 
allowable  catch  (TAC)  allocated  to 
Management  Area  lA  (Area  lA)  for 
fishing  year  2003  is  projected  to  be 
harvested  by  November  19,  2003. 
Therefore,  effective  0001  hours, 
November  19,  2003,  federally  permitted 
vessels  may  not  fish  for,  catch,  possess, 
transfer  or  land  more  than  2,000  lb 
(907.2  kg)  of  Atlantic  herring  harvested 
bom  Area  lA  per  trip  or  calendar  day 
until  January  1,  2004.  when  the  2004 
TAC  becomes  available.  Regidations 
governing  the  Atlantic  herring  fishery 
require  publication  of  this  notification 
to  advise  vessel  and  dealer  permit 
holders  that  95  percent  of  the  Atlantic 
herring  TAC  allocated  to  Area  lA  for  the 
2003  fishing  year  has  been  harvested, 
and  no  TAC  is  available  for  the  directed 
fishery  for  Atlantic  herring  harvested 
fi"om  Area  lA. 

DATES:  Effective  0001  hrs  local  time, 
November  19,  2003,  through  2400  hrs 
local  time,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Frei,  Fisheries  Management  Specialist, 
at  (978)  281-9221. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Atlantic 
herring  fishery  are  found  at  50  CFR  part 
648.  The  reguliations  require  annual 
specification  of  optimum  yield, 
domestic  and  foreign  fishing,  domestic 
and  joint  venture  processing,  and 
management  area  TACs.  The  2003  TAC 
allocated  to  Area  lA  for  Period  2  (68  FR 
6088,  February  6,  2003  and  corrected  at 
68  FR  16731,  April  7,  2003)  is  54,000  mt 
(119,049,6211b). 

The  regulations  at  50  CFR  648.202 
require  the  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
to  monitor  the  Atlantic  herring  fishery 
in  each  of  the  foin  management  areas 
designated  in  the  Fishery  Management 
Plan  for  the  Atlantic  Herring  Fishery 
and,  based  upon  dealer  reports,  state 
data,  and  other  available  information,  to 
determine  when  the  harvest  of  Atlantic 
herring  is  projected  to  reach  95  percent 
of  the  annual  TAC  allocated.  When  such 
a  determination  is  made,  NMFS  is 
required  to  publish  notification  in  the 
Federal  Register  notifying  vessel  and 


dealer  permit  holders  that,  effiective 
upon  a  specific  date,  vessels  may  not 
fish  for,  catch,  possess,  transfer  or  land 
more  than  2,000  lb  (907.2  kg)  of  herring 
per  trip  or  calendar  day  from  the 
specified  management  area  for  the 
remainder  of  the  closure  period. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  95 
percent  of  the  total  Atlantic  herring  TAC 
allocated  to  Area  lA  for  the  2003  fishing 
year  is  projected  to  be  harvested  by 
November  19,  2003.  Therefore,  effective 
0001  hrs  local  time,  November  19,  2003, 
federally  permitted  vessels  may  not  fish 
for,  catch,  possess,  transfer  or  land  more 
than  2,000  lb  (907.2  kg)  of  Atlantic 
herring  harvested  from  Area  lA  per  trip 
or  calendar  day  through  December  31, 
2003.  Vessels  may  transit  an  area  that  is 
limited  to  the  2,000-lb  (907.2-kg)  limit 
with  more  than  2,000  lb  (907.2  kg)  of 
herring  on  board,  providing  all  fishing 
gear  is  stowed  and  not  available  for 
inunediate  use,  as  required  by 
§  648.23(b).  A  vessel  may  land  herring 
in  an  area  that  is  limited  to  the  2,000- 
lb  (907.2-kg)  limit  specified  in 
§  648.202(a)  with  more  than  2,000  lb 
(907.2  kg)  of  herring  on  board,  providing 
such  herring  were  caught  in  an  area  or 
areas  not  subject  to  the  2,000-lb  (907.2- 
kg)  limit  and  providing  all  fishing  gear 
is  stowed  and  not  available  for 
inunediate  use  as  required  by 
§  648.23(b).  Effective  November  19, 
2003,  federally  pennitted  dealers  are 
also  advised  that  they  may  not  purchase 
Adantic  herring  fit)m  federally 
permitted  Atlantic  herring  vessels  that 
harvest  more  than  2.000  lb  (907.2  kg)  of 
Atlantic  herring  from  Area  lA  through 
December  31,  2003,  2400  hrs  local  time. 

Qasstfication  . 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  10.  2003. 
Brace  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-28655  Filed  11-12-03;  2:31  pm] 
BILUNe  CODE  3510-22-S 
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Proposed  Rules 


Federal  Regjatar        ^ 

Vol.  68,  No.  221 

Monday,  November  17,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tfie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttwse  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  tfie  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admioistration 

14  CFR  Part  39 

[DoclWt  No.  2002-NM-267-AD] 

RiN2120-AA64 

Airwortliiness  Directives;  Domier 
Model  328-300  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  ola  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-300  series 
airplanes.  This  proposal  would  require 
replacement  of  3-switch  and  4-switch 
overhead  fire  extinguisher  control 
panels  with  new,  improved  panels.  This 
action  is  necessary  to  prevent  the 
inadvertent  release  of  the  fire  switch 
pushbutton  on  the  overhead  fire 
extinguisher  control  panel  with  the 
switch  guard  closed,  which  could  result 
in  an  uncommanded  engine  shutdown. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  17,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002  NM- 
267-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment®faa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2002-NM-267-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  format  ;ed  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  sei  vice  information  referenced  in 
the  propc  sed  rule  may  be  obtained  from 
AvCraft  /  .erospace  GmbH,  P.O.  Box 
1103,  D-J2230  Wessling,  Germany.  This 
informatipn  may  be  examined  at  the 
FAA,  Trahsport  Airplane  Directorate, 
1601  Lin4  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTiER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
Intematit^nal  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4(156;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEME  NTARY  INFORMATION: 

Comments  Invited 

Interesjed  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  d  ita,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  t  le  Rules  Docket  number  and 
be  submi  ted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  )n  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
consider  d  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  aciion  may  be  changed  in  light 
of  the  coHiments  received. 

Submil  comments  using  the  following 
format: 

•  Orga  lize  comments  issue-by-issue. 
For  axample,  discuss  a  request  to 
change  the  compliance  time  and  a 
requi  ist  to  change  the  service 
built  tin  reference  as  two  separate 
issue  s. 

•  For  « ach  issue,  state  what  specific 
chan  je  to  the  proposed  AD  is  being 
requi  (sted. 

•  Inch  de  justification  {e.g.,  reasons  or 
data!  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environn^ental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afterkhe  closing  date  for  comments, 
in  the  Riaes  Docket  for  examination  by 
interestefl  persons.  A  report 
summari  dng  each  FAA-public  contact 
conceme  d  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commfenters  wishing  the  FAA  to 
acknowh  idge  receipt  of  their  comments 
submitte  1  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-267-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114»  Attention:  Rules  Docket  No. 
2002-NM-267-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-300  series  airplanes. 
The  LBA  advises  that  the  airplane 
manufacturer  identified  a  design 
problem  with  the  switch  guard  for  the 
fire  switch  pushbutton  on  the  overhead 
fire  extinguisher  control  panel.  The 
procedure  that  uses  the  switch  guard  to 
reset  the  fire  switch  pushbutton  does 
not  force  the  pushbutton  into  the  locked 
position,  and  the  spring  force  of  the 
pushbutton  works  against  the  switch 
guard.  A  slight  lifting  of  the  switch 
guard  during  flight,  due  to  g-forces, 
could  cause  the  switch  guard  to  open 
and  inadvertently  release  the 
pushbutton,  and  activate  the  engine 
shutdown  function.  Such  conditions 
could  result  in  an  imcommanded  engine 
shutdown. 

Explanation  of  Relevant  Service 
information 

Domier  has  issued  Service  Bulletins 
SB-328J-26-156  and  SB-328J-26-161, 
both  dated  February  26,  2002,  which 
describe  procediues  for  replacing  the  3- 
switch  and  4-switch  overhead  fire 
extinguisher  control  panels  with  new, 
improved  control  panels;  and 
operational  testing  of  the  newly 
installed  control  panels.  The  procedures 
described  in  the  two  service  bulletins 
are  similar.  The  serial  mmibers  listed  in 
the  effectivity  of  each  service  bulletin 
are  different  because  SB-328J-26-161 
addresses  airplanes  with  a  3-switch 
panel  and  SB-328J-26-156  addresses 
airplanes  with  a  4-switch  panel. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  Domier 
Service  Bulletin  SB-328J-26-156  refers 
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to  Smiths  Aerospace  Service  Bulletin 
371-01,  dated  February  20,  2002,  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  actions. 
Domier  Service  Bulletin  SB-328J-26- 
161  refers  to  Smiths  Aerospace  Service 
Bulletin  370-01,  dated  February  20, 
2002,  as  an  additional  soiuce  of  service 
information  for  accomplishment  of  the 
actions.  The  LBA  classified  the  Domier 
service  bulletins  as  mandatory  and 
issued  German  airworthiness  directives 
2002-251,  dated  September  5,  2002;  and 
2002-335,  dated  October  17,  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

.  Cost  Impact 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  replacement 
of  the  overhead  fire  extinguisher  control 
panel,  and  that  the  average  labor  rate  is 
$65  per  work  hour.  Required  parts 
would  be  provided  by  the  parts 
manufactiu^r  at  no  cost  to  operators. 
Based  on  these  figiu-es,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,235,  or  $65  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 


rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  t)rpically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  acxess  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatcny  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fairchild  Domier  GmbH  (Formerly  Domier 
Luftfahrt  GmbH):  Docket  2002-lSfM-267- 
AD. 

Applicability:  Model  328-300  series 
airplanes  as  listed  in  Dernier  Service 
Bulletins  SB-328J-26-156  and  SB-328)-26- 
161,  both  dated  February  26,  2002; 
certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inadvertent  release  of  the 
fire  switch  pushbutton  on  the  overhead  fire 
extingiiisher  control  panel  with  the  switch 
guard  closed,  which  could  result  in  an 
uncommanded  engine  shutdown,  accomplish 
the  following: 

Replacement  of  Overhead  Fire  Extinguisher 
Control  Panel  and  Follow-on  Actions 

(a)  Within  16  months  after  the  effective 
date  of  this  AD:  Replace  the  overhead  fire 
extinguisher  control  panels  with  new, 
improved  fire  extinguisher  control  panels,  by 
accomplishing  all  of  the  actions  specified  in 
Paragraphs  2.A.  2.8(1)  through  (4)  inclusive, 
and  2.C,  of  the  Accomplishment  Instructions 
of  Domier  Service  Bulletin  SB-328)-26-156 
or  SB-328)-26-161,  both  dated  Febraary  26, 
2002;  as  applicable. 

Note  1:  Domier  Service  Bulletins  SB-328J- 
26-156  and  SB-328)-26-161  refer  to  Smiths 
Aerospace  Service  Bulletins  371-01  and  370t- 
01,  respectively,  both  dated  Febmary  20. 
2002,  as  additional  sources  of  service 
information  for  accomplishment  of  the 
required  actions. 

Ports  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  fire  extinguisher  control 
panels  manufactured  by  Smiths  Aerospace 
having  part  numbers  715740-1  or  715355-1 
on  any  siirplane. 

Alternative  Methods  of  Compliance 

(c)Inaccordance  with  14  CFR  39.19,  the      ^ 
Manager,  International  Branch.  ANM-116, 
FAA,  Transport  Airplane  Directcrate,  is 
authorized  to  approve  aitemative  methods  of 
compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002- 
251,  dated  September  5,  2002;  and  2002-335, 
dated  October  17,  2002. 

Issued  in  Renton,  Washington,  on 
November  10,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FRDoc.  03-28610  Filed  11-14-03;  8:45  am] 
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SUMMARY:  This  docuinent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A319  and  A326 
series  airplanes.  This  proposal  would 
require  a  modification  and  replacement 
aifecting  the  center  and  wing  fuel  tanks. 
All  affected  airplanes  would  require 
modification  of  the  wiring  of  the  fuel 
quantity  indicating  probes  of  the  center 
and  wing  fuel  tanks.  Some  affected 
airplanes  would  also  require 
replacement  of  the  high-level  sensors  of 
the  additional  center  fuel  tank  with 
new,  improved  sensors.  These  actions 
are  necessary  to  prevent  overheating  of 
the  fuel  probes  due  to  a  short  circuit, 
and  fuel  leakage  due  to  inadequate 
expansion  of  the  area  within  the 
additional  center  fuel  tank.  Such 
conditions  could  result  in  fuel  vapors  or 
fuel  contacting  an  ignition  source  and/ 
or  consequent  fire/explosion  in  the 
center  fuel  tank.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
December  17,-2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2002-NM- 
153-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washiagton  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@f7ia.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-153-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
-Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,.  ANM-1 16,  FAA, 
Transport  Airplaiie  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Commenn  Invited 

Interested  persons  are  invited  to 
participaje  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mayldesire.  Communications  shall 
identify  me  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified! above.  All  communications 
received  pn  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  aclion  may  be  changed  in  light 
of  the  coi  oments  received. 

Submi  comments  using  the  following 
format: 

•  Orga  lize  comments  issue-by-issue. 
For  exan  pie,  discuss  a  request  to 
change  tllie  compliance  time  and  a 
request  tp  change  the  service  bulletin 
referenca  as  two  separate  issues. 

•  For  (  ach  issue,  state  what  specific 
change  t<  the  proposed  AD  is  being 
requeste<  I. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  sach  request. 

Comm  ;nts  are  specifically  invited  on 
the  ovarii  regulatory,  economic, 
environrtental,  and  energy  aspects  of 
the  propi  ised  rule.  All  comments 
submitte  1  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rt  les  Docket  for  examination  by 
intereste  1  persons.  A  report 
summari  sing  each  FAA-public  contact 
concerns  d  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comm  3nters  wishing  the  FAA  to 
acknowl  jdge  receipt  of  their  conmients 
submitte  d  in  response  to  this  action 
must  sul  mit  a  self-addressed,  stamped 
postcard  on  which  the  following   ~ 
statemer  t  is  made:  "Comments  to 
Docket  ^  umber  2002-NM-153-AD." 
The  post  :ard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availablity  of  NPRMs 

Any  p  srson  may  obtain  a  copy  of  this 
NPRM  b  !  submitting  a  request  to  the 
FAA,  Tr  insport  Airplane  Directorate, 
ANM-1 1  4,  Attention:  Rules  Docket  No. 
2002-NH-153-AD.  1601  Lind  Avenue, 
SW.,  Rei  iton,  Washington  98055-4056. 

Discusskin 

The  D  rection  Generale  de  I'Aviation 
Civile  (E  GAC),  which  is  the 
airworth  iness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus   . 
Model  A319  and  A320  series  airplanes. 
The  DGAC  advises  that  investigations 
done  by  the  manufactiu^r  have  revealed 
a  potent  al  risk  of  a  28-volt  direct 
current  i  hort  circuit,  external  to  the  fuel 


tank,  of  fuel  quantity  indicating  (FQI) 
wiring  installed  in  harnesses  that 
contain  wiring  for  other  power  systems. 
This  short  circuit  coiUd  lead  to 
overheating  of  the  fuel  probes  and  risk 
of  an  explosion.  In  addition,  testing  of 
the  additional  center  fuel  tank  revealed 
that  compliemce  with  Joint  Aviation 
Regulation  25.0989,  which  requires  a 
2%  expansion  of  the  center  fuel  tank, 
could  not  be  attained  due  to  sagging  of 
the  bladder.  To  correct  this  deficiency  a 
new,  improved  high-level  sensor  has 
been  developed  that  is  longer  and 
senses  the  fuel  at  a  lower  level,  which 
reduces  the  fuel  volume  and  allows  for 
the  2%  expansion.  Overheating  of  the 
fuel  probes  due  to  a  short  circuit,  and 
fuel  leakage  due  to  inadequate 
expansion  of  the  area  within  the 
additional  center  fuel  tank,  could  result 
in  fuel  vapors  or  fuel  contacting  an 
ignition  source,  and/or  consequent  fire/ 
explosion  in  the  center  fuel  tank. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-28-1087,  Revision  02,  dated  June 
10,  2003,  which  describes  procedures 
for  modification  of  the  wiring  of  the  FQI 
probes  of  the  center  and  wing  fuel  tanks. 
The  modification  includes  the 
following: 

•  Inst^lation  of  fused  adaptors  for  the 
FQI  probes  of  the  center  tanks. 

•  Installation  of  fused  plug 
connectors  for  the  FQI  probes  of  the 
wing  tanks. 

•  Installation  of  fused  adapters 
between  the  external  wiring  harness  and 
the  in-tank  wiring  of  the  connectors  on 
the  center  fuel  tank  wall. 

•  Operational  testing  of  the  refuel/ 
defuel  system,  a  leak  test,  a  test  of  the 
pressiu'e  switch  of  the  fuel  transfer 
pump,  and  an  operational  test  of  the 
individual  motor  of  the  transfer  valve, 
and  repair  if  necessary. 

Airbus  also  has  issued  Service 
Bulletin  A320-28-1086,  Revision  01, 
dated  October  23,  2002,  applicable  to 
certain  Airbus  Model  A319-115  and 
-133  series  airplanes.  The  service 
bulletin  describes  procedures  for 
replacement  of  the  existing  high-level 
sensors  with  new,  improved  sensors. 
The  replacement  includes  installation  of 
new,  improved  sensors,  bonding  leads, 
and  a  placard.  Procedures  are  provided 
for  operational  tests  of  the  additional 
center  fuel  tanks  following  the 
installation,  and  repair  if  necessary. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  2002-. 
220(B)  Rl.  dated  October  15,  2003,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France. 
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FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  E)GAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  tjrpe  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  468  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  between  10  and  22  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
~  labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  between  $670 
and  $5750  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  proposed  by  this  AD  is 
estimated  to  be  between  $617,760  and 
$3,360,240,  or  between  $1,320  and 
$7,180  per  airplane. 

Should  an  operator  be  required  to  do 
the  replacement  of  the  high-level 
sensors,  it  woidd  take  about  80  work 
bom's,  at  an  average  labor  rate  of  $65  per 
work  hoiu-.  Required  parts  would  be  free 
of  charge.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  proposed 
by  this  AD  is  estimated  to  be  $5,200  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tiiat  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2002-NM-153-AD. 

Applicability:  Model  A3 19  and  A320  series 
airplanes;  certificated  in  any  category;  as 
listed  in  Airbus  Service  Bulletin  A320-28- 
1087,  Revision  02,  dated  June  10,  2003;  and 
Airbus  Service  Bulletin  A3  20-28-1 086, 
Revision  01.  dated  October  23,  2002. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  fuel  probes 
due  to  a  short  circuit,  and  fuel  leakage  due 
to  inadequate  expansion  of  the  area  within 
the  additional  center  fuel  tank,  which  could 
result  in  fuel  vapors  or  fuel  contacting  an 
ignition  source  and/or  consequent  fire/ 
explosion  in  the  center  fuel  tank,  accomplish 
the  following: 


Modification/Replacenient 

(a)  Within  4,000  flight  hours  or  30  months 
after  the  effective  date  of  this  AD,  whichever 
is  first;  Do  the  applicable  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
Accomplishment  of  the  modification  before  . 
the  effective  date  of  this  AD  per  Airbus 
Service  Bulletin  A320-28-1087,  dated  July 
17,  2001;  or  Revision  01,  dated  March  3, 
2003;  or  accomplishment  of  the  replacement 
before  the  effective  date  of  this  AD  per 
Airbus  Service  Bulletin  A320-28-1086, 
dated  November  30,  1999;  as  applicable;  is 
considered  acceptable  for  compliance  with 
the  corresponding  action  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  For  airplanes  defined  in  Airbus  Service 
Bulletin  A320-2&-1087,  Revision  02.  dated 
June  10,  2003:  Modify  the  wiring  of  the  fuel 
quantity  indicating  probes  of  the  center  and 
wing  fuel  tanks  by  doing  all  the  actions 
specified  in  paragraphs  3.A.  through  3.D. 
(including  operational  testing  and  any 
applicable  repair)  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Do  the 
actions  per  the  service  bulletin.  Any 
applicable  repair  must  be  done  before  further 
flight. 

(2)  For  airplanes  defined  in  Airbus  Service 
Bulletin  A32O-28-1086i,  Revision  01,  dated 
October  23,  2002:  Prior  to  or  concurrent  with 
accompHshment  of  paragraph  (a)(1)  of  this 
AD,  replace  the  high-level  sensors  of  the 
additional  center  fuel  tanks  by  doing  all  the 
actions  specified  in  paragraphs  3.A  through 
3.D.  (including  operational  testing  and  any 
applicable  repair)  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Do  the 
actions  per  the  service  bulletin.  Any 
applicable  repair  must  be  done  before  further 
flight. 

Alternative  Methods  of  CompUance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
220(B)  Rl,  dated  October  15,  2003. 

Issued  in  Renton,  Washington,  on 
November  10,  2003. 
JCalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-28609  Filed  11-14-03;  8:45  am] 

BIUJNG  COOE  49ia-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NII*-120-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-»-401  and  -402  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


64826 


Federal  Register /Vol.  68.  No. 


221 /Monday,  November  17,  2003 / Proposed  Rules 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
dir«:tive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-401 
and  -402  airplanes.  This  proposal 
would  require  modifying  the  wiring  of    • 
the  rudder  trim  switch,  inspecting  all 
wiring  on  the  back  of  the  aileron/rudder 
trim  control  panel  for  chafing,  and 
replacing  any  chafed  wiring  with  new 
wiring.  This  action  is  necessary  to 
prevent  a  short  circuit  on  the  aileron/ 
rudder  trim  control  panel  that  could 
cause  a  runaway  condition  of  the  rudder 
trim  actuator,  which  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
120-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
Jhe  following  address:  9-anm- 
nprmcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-12O-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASai  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifdi  Street.  Third  Floor,  Valley 
Stream,  New  York. 

FOR  RJRTIIER  MFORMATKM  CONTACT: 
Douglas  Wagner,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172.  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581:  telephone  (516)  256-7506;  fax 
(516)  56a-2716. 

SUPPLBUBITARY  information: 


Comme  its  Invited 

Interested  persons  are  invited  to 
particip  ate  in  the  making  of  the 
propose  d  rule  by  submitting  such 
written  iata,  views,  or  arguments  as 
they  ma  ^  desire.  Conmiunications  shall 
identify  the  Rules  Docket  number  and 
be  subn  itted  in  triplicate  to  the  address 
specific  1  above.  All  commimications 
receivec  on  or  before  the  closing  date 
for  comnents,  specified  above,  will  be 
conside  -ed  before  taking  action  on  the 
propose  d  rule.  The  proposals  contained 
in  this  a  crtion  may  be  changed  in  light 
of  the  c«  mments  received. 

Subm  it  comments  using  the  following 
format: 

•  Org  inize  comments  issue-by-issue. 
For  exai  iple,  discuss  a  request  to 
change  i  he  compliance  time  and  a 
request  o  change  the  service  bulletin 
referenc  s  as  two  separate  issues. - 

•  For  each  issue,  state  what  specific 
change  i  o  the  proposed  AD  is  being 
request*  d. 

•  Inc  ude  justification  (e.g.,  reasons  or 
data)  foi  each  request. 

Comn  lents  are  specifically  invited  on 
the  ovei  all  regulatory,  economic, 
environ  nental,  and  energy  aspects  of 
the  prof  osed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  R  ales  Docket  for  examination  by 
interest(  id  persons.  A  report 
summai  izing  each  FAA-public  contact 
concern  ;d  with  the  substance  of  this 
proposa  will  be  filed  in  the  Rules 
Docket. 

Comn  lenters  wishing  the  FAA  to 
acknow  edge  receipt  of  their  comments 
submitti  id  in  response  to  this  action 
must  su  )mit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statemeiit  is  made:  "Comments  to 
Docket  IJumber  2002-NM-120-AD." 
The  pos  card  will  be  date  stamped  and 
retimnet  to  the  commenter. 

A  vailafa  lUty  of  NPRMs 

Any  (  erson  may  obtain  a  copy  of  this 
NPRM  t  y  submitting^  request  to  the 
FAA,  Ti  ansport  Airplane  Directorate, 
ANM-lU.  Attention:  Rules  Docket  No. 
2002-NK1-120-AD,  1601  Lind  Avenue, 
SW.,  Re  iton,  Washington  98055-4056. 

Discuss  on 

Trans  )ort  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authorit  ^  for  Canada,  notified  the  FAA 
that  an  msafe  condition  may  exist  on 
certain  iombardier  Model  DHC-8-401 
and  -4C  2  airplanes.  TCCA  advises  that 
an  incic  ent  of  runaway  of  the  rudder 
trim  act  lator  occurred  immediately 
followiiig  take-off.  Investigation 
reveale<  a  discrepancy  in  the  wiring  of 


the  rudder  trim  control  switch  on  the 
aileron/rudder  trim  control  panel.  This 
resulted  in  the  rudder  trim  control 
switch  being  constantly  enabled.  In  the 
event  of  a  short-circuit  of  a  wire,  this 
condition,  if  not  corrected,  could  result 
in  a  runaway  condition  of  the  rudder 
trim  actuator  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A84-27-13,  Revision  "B," 
dated  January  12.  2002.  That  service 
bulletin  describes  procedures  for 
modifying  the  wiring  of  the  rudder  trim 
switch,  and  performing  a  one-time 
general  visual  inspection  of  all  wiring 
on  the  back  of  the  aileron/rudder  trim 
control  panel  for  chafing,  and 
replacement  of  any  chafed  wiring  with 
new  wiring.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2002-15, 
dated  February  20,  2002,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
exeunined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  rule  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $65  per 
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work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $780,  or  $65 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federeilism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS  ' 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113, 4470^ 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2002-NM-120-AD. 

Applicability:  Model  DHC-8-401  and  -402 
airplanes:  certificated  in  any  category;  serial 
numbers  4005.  4006,  4008  throu^  4016 
inclusive,  and  4018  through  4058  inclusive. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  on  the  aileron/ 
rudder  trim  control  panel  that  could  cause  a 
runaway  condition  of  the  rudder  trim 
actuator,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Modification,  Inspection,  and  Corrective 
Action 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  do  the  actions  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD,  per  the 
Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  A84-27-13,  Revision 
"B,"  dated  January  12,  2002. 

(1)  Modify  the  wiring  of  the  rudder  trim 
switch. 

(2)  Before  further  flight  after  accomplishing 
the  modification  required  by  paragraph  (a)(1) 
of  this  AD:  Perform  a  one-time  general  visual 
inspection  of  all  wiring  on  the  back  of  the 
aileron/rudder  trim  control  panel  for  chafing. 
Before  further  flight,  replace  any  chafed 
wiring  with  new  wiring. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Previously  Accomplished  Actions 

(b)  Modifications  and  inspections 
accomplished  before  the  effective  date  of  this 
AD  per  Bombardier  Alert  Service  Bulletin 
A84-27-13,  Revision  "A,"  dated  January  9, 
2002.  are  acceptable  for  compliance  with  the 
corresponding  actions  required  bv  paragraph 
(a)  of  this  AD.  f    -^  y 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  aileron/rudder  trim 
control  panel  having  part  number  82410608- 
005  on  any  airplane,  unless  the  control  panel 
has  been  modified  and  inspected  per  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  Aircraft  Certification 
Office  (AGO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 


Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-15,  dated  February  20.  2002. 

Issued  in  Renton.  Washington,  on 
November  10,  2003. 

Kalene  C.  Yanamora, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28608  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  2001-NM-133-AD] 
RtN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8-70  and  -70F 
Series  Airplanes 

AGENCY:  Federal  Aviation  * 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemakine 

(NfPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
8-70  and  -70F  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  for  cracking  of  the  lower 
cargo  doorjamb  corners,  and  corrective 
action  if  necessary.  For  certain 
airplanes,  this  proposal  would  provide 
for  optional  terminating  action  for 
certain  repetitive  inspections.  For 
certain  other  airplanes,  this  proposal 
would  require  modification  of  the  lower 
cargo  doorjamb  comers.  This  action  is 
necessary  to  detect  and  correct  cracking 
in  the  lower  cargo  doorjamb  comers, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and     ■ 
consequent  reduced  structural  integrity 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  luisafe 
condition. 

DATES:  Comments  must  be  received  by 
January  2,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2001-NM- 
133-AD,  1601  Land  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Conunents  may  be  submitted 
via  fax  to  (425)  227-1232.  Conunents 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
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npnncomment@faa.gov.  Conunents  sent 
via  fox  or  the  Internet  must  contain 
"Docket  No.  2001-NM-133-AD"  in  the 
sul^ect  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  QT  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5322:  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained  - 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envfronmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


propos^  will  be  filed  in  the  Rules 
Docket.; 

Commenters  wishing  the  FAA  to 
acknovN^edge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  siibmit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-133-AD." 
The  postcard  will  be  date  stamped  and 
retumei  1  to  the  commenter. 

Availal  ility  of  NPRMs 

Any  ]  lerson  may  obtain  a  copy  of  this 
NPRM  ly  submitting  a  request  to  the 
FAA,  T  ansport  Afrplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
2001-N  ^-133-AD,  1601  Lind  Avenue, 
SW.,  Re  nton,  Washington  98055-4056. 

Discuss  on 

The  F  AA  has  received  reports  of 
fatigue  I  ;racks  in  the  fuselage  skin  in  the 
lower  c$rgo  doorjamb  comers  on 
McDonnell  Douglas  Model  DC-8-70 
and  -7dF  series  airplanes.  These  cracks 
were  discovered  during  inspections 
conducted  as  part  of  the  Supplemental 
Inspect  on  Document  (SID)  program 
requirei  I  by  AD  93-01-15,  amendment 
39-846^  (58  FR  5576,  January  22, 1993). 
The  era  :ks  were  found  in  areas  that 
extend  )eyond  the  inspection  areas  of 
AD  93-  )1-15.  Investigation  revealed 
that  the  cracking  was  caused  by  fatigue- 
related  stress.  Suchfatigue  cracking,  if 
not  con  Bcted,  could  result  in  rapid 
decomf  ression  of  the  fuselage  and 
conseqi  ent  reduced  structural  integrity 
of  the  a  rplane. 

Explani  ition  of  Relevant  Service 
Informi  ition 

We  h  ive  reviewed  and  approved 
McDon  lell  Douglas  Service  Bulletin 
DC8-53-078,  Revision  01,  dated  January 
25,  200  ,  which  describes  procediu-es 
for  varii  )us  repetitive  inspections  for 
crackin ;  of  the  lower  cargo  doorjamb 
corners  and  corrective  action  if 
necessa  ry.  The  service  bulletin  divides 
the  effe  rtivity  into  foiu  groups  of 
airplani  is,  based  on  the  modification 
status  ojf  the  lower  cargo  doorjamb 
comersj  The  service  bulletin  also 
describes  procediu^s  for  certain 
airplanes  for  a  modification  of  the  lower 
cargo  doorjamb  corners,  which,  if 
accompjlished,  would  eliminate  the 
need  fot  certain  repetitive  inspections. 
The  ma  lufactiu-er  issued  Revision  01  to 
revise  t  le  compliance  schedules  for 
certain  inspections.  Accomplishment  of 
the  actions  specified  in  the  service 


bulletin 
address 


is  intended  to  adequately 

the  identified  unsafe  condition. 


We  h  ive  identified  Revision  01  jf  the 
service  lulletin  as  an  alternative  method 
of  comj  liance  (AMOC)  with  the 


requirements  of  paragraphs  (a),  (b),  and 
(c)  of  AD  93-01-15. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below.  The  proposed  AD 
would  also  require  that  operators  send 
us  a  report  of  the  results  of  each 
inspection. 

Differences  Between  the  Proposed  AD 
and  the  Service  Bulletin 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  that  those  repairs  be  done  per  an 
FAA-approved  method,  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  whom  we  have 
authorized  to  make  such  findings. 

Cost  Impact 

There  are  about  264  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  244  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  proposed  pre-modification 
inspections,  if  required,  would  take 
about  24  work  hours  per  airplane,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Based  on  these  figiu^s,  the  cost  impact 
of  these  proposed  actions  is  estimated  to 
be  $1,560  per  airplane,  per  inspection 
cycle.  . 

The  modification,  if  accomplished, 
would  take  about  520  work  hoiu-s  per 
airplane,  at  an  average  labor  rate  of  $65 
per  work  hour.  The  parts  would  cost 
about  $25,000.  Based  on  these  figures, 
the  cost  impact  of  this  action  is 
estimated  to  be  $58,800  per  airplane. 

The  proposed  post-modification 
inspections  would  take  about  40  work 
hours  per  airplane,  at  an  average  labor 
rate  of  $65  per  work  hour.  Based  on 
these  figiires,  the  cost  impact  of  these 
proposed  actions  is  estimated  to  be 
$634,400,  or  $2,600  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  oidy  the 
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time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

-    Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-133- 
AD. 

Applicability:  Model  DC-8-70  and  -70F 
series  airplanes,  certificated  in  any  category, 
as  listed  in  McDonnell  Douglas  Service 
Bulletin  DC8-53-078,  Revision  01,  dated 
January  25,  2001. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  correct  cracking  in  the  lower 
cargo  doorjamb  comers,  which  could  result 
in  rapid  decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Note  1:  This  AD  is  related  to  AD  93-01- 
15,  amendment  39-8469,  and  will  affect 
Principal  Structural  Elements  (PSEs) 
53.08.042  and  53.08.043  of  the  IX>8 
Supplemental  Inspection  Document  (SID), 
Report  L26-011,  Volume  n.  Revision  7,  dated 
April  1993. 

Group  1  Airplanes:  Inspections  and  Optional 
Terminating  Action 

(a)  For  airplanes  identified  as  Croup  1  in 
McDonnell  Douglas  Service  Bulletin  DC8- 
53-078,  Revision  01,  dated  January  25.  2001: 

(1)  Within  2.000  landings  or  3  years  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  perform  applicable  inspections 
for  cracking  of  the  lower  cargo  doorjamb 
comers,  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If  no  crack  is  detected  during  any 
inspection  required  by  this  paragraph:  Repeat 
the  inspections  within  the  intervals  specified 
in  paragraph  I.E.  of  the  service  bulletin. 

(ii)  If  any  crack  is  detected  during  any 
inspection  required  by  this  paragraph:  Repair 
before  further  flight  in  accordance  with  the 
Accomplishment  Instmctions  of  the  service 
bulletin. 

(2)  Modification  of  the  lower  cargo 
doorjamb  comers  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin  terminates  the  repetitive  inspection 
requirement  of  paragraph  (a)(l)(i)  of  this  AD. 

(3)  For  airplanes  repaired  or  modified  in 
accordance  with  paragraph  (a)(l)(ii)  or  (a)(2) 
of  this  AD:  Within  17,000  landings  after  the 
repair  or  modification,  perform  an  eddy 
current  inspection  for  cracks  of  the  doorjamb 
comers,  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin  (Drawing  SN08530001).  Repeat  the 
inspection  at  intervals  not  to  exceed  4,400 
landings. 

Group  2  Airplanes:  Modification 

(b)  For  airplanes  identified  as  Group  2  in 
McDonnell  Douglas  Service  Bulletin  DC8- 
53-078,  Revision  01,  dated  January  25,  2001: 

(1)  Within  2,000  landings  or  3  years  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  modify  the  lower  cargo  doorjamb 
comers  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(2)  Within  17,000  landings  after  the 
modification  required  by  paragraph  (b)(1)  of 
this  AD,  perform  applicable  inspections  for 
cracking  of  the  doorjamb  comers,  in 
accordance  with  the  Accomplishment 
Instmctions  of  the  service  bulletin.  Repeat 
the  inspections  at  intervals  not  to  exceed 
4,400  landings. 

Group  3  and  Group  4  Airplanes:  Inspections 

(c)  For  airplanes  identified  as  Group  3  and 
Group  4  in  McDonnell  Douglas  Service 
Bulletin  DC8-53-078,  Revision  01,  dated 
January  25,  2001:  Within  17,000  landings 
following  accomplishment  of  the 
modification  specified  in  the  service  bulletin. 


perform  applicable  inspections  for  cracking 
of  the  lower  cargo  doorjamb  comers,  in 
accordance  with  the  Accomplishment 
Instmctions  of  the  service  bulletin.  Repeat 
the  inspections  at  intervals  not  to  exceed 
4,400  landings. 

All  Airplanes:  Repair  Following  Post- 
Modification  Inspections 

(d)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)(3), 
(b)(2),  or  (c)  of  this  AD:  Repair  before  further 
flight  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA;  or  per  daU 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineerii^  Representative  (DER) 
who  has  been  authorized  by  the  Manager,  Los 
Angeles  AGO,  to  make  such  findings.  For  a 
repair  method  to  be  approved,  the  approval 
must  specifically  refer  to  this  AD. 

Credit  for  Prior  Accomplishment 

(e)  Inspections  done  before  the  effective 
date  of  this  AD  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC&- 
53-078.  dated  Febmary  6, 1996,  are 
acceptable  for  compliance  with  the 
applicable  inspections  required  by  this  AD. 

(f)  Inspections  and  repairs  specified  in  this 
AD  of  areas  of  PSEs  53.08.042  and  53.08.043 
are  acceptable  for  compliance  with  the 
applicable  requirements  of  paragraphs  (a), 
(b),  and  (c)  of  AD  93-01-15.  The  remaining 
areas  of  the  affected  PSEs  must  be  inspected 
and  repaired  as  applicable,  in  accorduice 
with  AD  93-01-15. 

Report 

(g)  At  the  applicable  time  specified  in 
paragraph  (g)(1)  or  (g)(2)  of  this  AD:  Submit 
a  report  of  the  findings  (both  positive  and 
negative)  of  each  inspection  required  by  this 
AD  to  the  Manager,  Los  Angeles  AGO.  Under 
the  provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.],  the 
Office  of  Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  contained  in  this  AD  and  has 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  an  inspection  done  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  10  days  after  the  inspection. 

(2)  For  an  inspection  done  before  the 
effective  date  of  this  AD:  Submit  the  report 
within  10  days  after  the  effective  date  of  this 
AD. 

Alternative  Methods  of  Compliance 

(h)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  AGO,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  (AMOGs)  for  this  AD. 

(2)  An  AMOG  that  provides  an  acceptable 
level  of  safety  may  l>e  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  DER  who  has  been  authorized  by  the 
Manager,  Los  Angeles  AGO,  to  make  such 
findings. 
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Issued  in  Renton,  Washington,  on 
November  10,  2003. 
Kalene  C  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28607  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-107-AD] 

RIN  212a-AA64 

Ainrvorttiiness  Oireotives;  AirtMis  Model 
A320-1t1,  -211,  -212,  and  -231  Series 
Aiiplanes 

AGENCY:  Federal  Aviaticm 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320-111,  -211, 
-212,  and  -231  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  for  fatigue  cracking  arounH 
the  fasteners  attaching  the  pressure 
panel  to  the  flexible  bracket  at  frame  36, 
adjacent  to  the  longitudinal  beams  on 
the  left  and  right  sides  of  the  airplane; 
and  repair  as  necessary.  This  proposal 
would  also  provide  an  optional 
terminating  action  for  the  repetitive 
inspections.  This  action  is  necessary  to 
detect  and  correct  fatigue  cracking 
around  the  fasteners  attaching  the 
pressure  panel  to  the  flexible  bracket  at 
the  frame  36  adjacent  to  the  longitudinal 
beams,  which  could  result  in  reduced 
structural  integrity  and  possible  rapid 
decompression  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  17,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
107-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anni- 
nprmconiinent®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 


"DocketiNo.  2001-NM-107-AD"  in  the 
subject  kna  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  J\SC1I  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Itidustrie,  1  Rond  Point  Maurice 
Bellonta  31707  Blagnac  Cedex,  France. 
This  inf(  irmation  may  be  examined  at 
the  FAA ,  Transport  Airplane 
Director  ite,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FUR  HER  INFORMATION  CONTACT:  Tim 
Dulin,  AJerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4(056;  telephone  (425)  227-2141; 
fax  (425|  227-1449.       - 
SUPPLEMENTARY  INFORMATION: 

CommeHts  Invited 

Intereited  persons  are  invited  to 
participate  in  the  making  of  the 
proposefl  rule  by  submitting  such 
written  lata,  views,  or  arguments  as 
they  ma  r  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  subm  tted  in  triplicate  to  the  address 
specifie<  above.  All  communications 
received  on  or  before  the  closing  date 
for  comi  lents,  specified  above,  will  be 
considei  ed  before  taking  action  on  the 
proposes  rule.  The  proposals  contained 
in  this  attion  may  be  changed  in  light 
of  the  cc  mments  received. 

Subm  t  comments  using  the  following 
format: 

•  Orgi  inize  comments  issue-by-issue. 
For  exai  iple,  discuss  a  request  to 
change  me  compliance  time  and  a 
request  <o  change  the  service  bulletin 
referencte  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  1  d  the  proposed  AD  is  being 
requests  d. 

•  Include  justification  (e.g.,  reasons  or 
data)  foi  each  request. 

Comn  ents  are  specifically  invited  on 
the  over  ill  regulatory,  economic, 
environmental,  and  energy  aspects  of 
'  the  prop  osed  rule.  All  comments 
submittod  will  be  available,  both  before 
and  afte  ■  the  closing  date  for  comments, 
in  the  R  iles  Docket  for  examination  by 
interests  d  persons.  A  report 
summar  zing  each  FAA-public  contact 
concern  jd  with  the  substance  of  this 
proposa  will  be  filed  in  the  Rules 
Docket. 

Comn  enters  wishing  the  FAA  to 
acknow  edge  receipt  of  their  comments 
submitti  d  in  response  to  this  action 
must  su  )mit  a  self-addressed,  stamped 
postcarc  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2001-NM-107-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-107-AD,  1601  Und  Avenue, 
SW..  Renton,  Washington  9~8055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320-111,  -211,  -212,  and  -231 
series  airplanes.  The  DGAC  advises  that 
during  fatigue  tests,  cracking  was 
detected  around  the  fasteners  attaching 
the  pressure  panel  to  the  flexible  bracket 
at  frame  36,  adjacent  to  the  longitudinal 
beams  on  the  left  and  right  sides  of  the 
airplane.  Investigation  revealed  that  the 
damage  was  caused  by  high  loads  in  this 
area.  Such  cracking,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  and  possible  rapid 
decompression  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-53-1030,  Revision  01,  dated  May 
21,  2002.  This  service  bulletin  describes 
procedures  for  repetitive  inspections  for 
fatigue  cracking  around  the  fasteners 
attaching  the  pressure  panel  to  the 
flexible  bracket  at  frame  36,  adjacent  to 
the  longitudinal  beams  on  the  left  and 
right  sides  of  the  airplane;  and  repair  if 
necessary.  This  service  bulletin  permits 
flight  with  cracks  of  specific  lengths. 

Airbus  Service  Bulletin  A320-53- 
1030,  Revision  01,  includes  procedures 
for  the  following  actions: 

•  Repetitive  rotating  probe 
inspections  on  airplanes  with  a  center 
fuel  tank,  or  repetitive  detailed 
inspections  on  airplanes  without  a 
center  fuel  tank,  for  cracking  of  the 
fastener  holes  that  attach  the  pressure 
panel  to  the  flexible  bracket  at  frame  36, 
adjacent  to  the  longitudinal  beams. 

•  For  certain  airplanes  on  which 
cracking  of  specific  lengths  is  foimd, 
installation  of  the  applicable  repair/ 
modification  kit  (including  modification 
of  the  pressure  panel  and  longitudinal 
beams  by  removing  material,  inspection 
of  bolt  holes  for  cracking,  repair  of 
cracked  areas,  cold  expansion  of  the  bolt 
holes,  and  installation  of  a  doubler). 

Airbus  Service  Bulletin  A320-53- 
1029,  Revision  01,  includes  procedures 
for  modifying  the.pressure  panels 
located  at  frame  36  (including  drilling 
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and  reaming  fastener  holes  to  the 
oversize  start  diameter,  performing 
rotating  probe  inspections  to  detect 
cracking  around  fasteners  holes, 
repairing  cracked  areas,  and  cold 
expanding  the  fastener  holes). 
Accomplishment  of  this  service  bulletin 
on  airplanes  on  which  no  cracking  is 
detected  eliminates  the  need  for  the 
repetitive  inspections  specified  in 
Airbus  Service  Bulletin  A320-53-1030, 
Revision  01.  Installation  of  any  repair/ 
modification  kit  in  accordance  with  the 
Accomplishment  Instructions  of  either 
service  bulletin  eliminates  the  need  for 
the  repetitive  inspections  of  the 
repaired/modified  area  specified  in 
Airbus  Service  Bulletin  A300-53-1030, 
Revision  01. 

Accomplishment  of  the  actions 
specified  in  Airbus  Service  Bulletin 
A300-53-1030,  Revision  01,  is  intended 
to  adequately  address  the  identified 
imsafe  condition.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
200a-531-155(B),  dated  December  27, 
2000,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pvusuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the^situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  Airbus  Service  Bulletin  A300-53- 
1030,  Revision  01,  described  previously, 
except  as  discussed  below.  This 
proposed  AD  also  would  provide  for 
optional  terminating  action  for  the 
repetitive  inspections. 

Consistent  with  the  findings  of  the 
DGAC,  the  proposed  AD  would  allow 
repetitive  inspections  to  continue  in 
lieu  of  the  terminating  action,  provided 
no  cracking  is  found  during  any 
inspection.  In  making  this 


determination,  we  considered  that  long- 
term  continued  operational  safety  in 
this  case  will  be.adequately  ensured  by 
repetitive  inspections  to  detect  cracking 
before  it  represents  a  hazard  to  the 
airplane. 

Differences  Between  the  Service 
Information  and  the  Proposed  AD 

Although  the  service  bulletins  specify 
that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  operators  to  repair  those 
conditions  per  a  method  approved  by 
either  the  FAA  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  unsafe  condition,  and  consistent 
with  existing  bilateral  airworthiness 
agreements,  we  have  determined  that, 
for  this  proposed  AD,  a  repair  approved 
by  either  the  FAA  or  the  DGAC  would 
be  acceptable  for  compliance  with  this 
proposed  AD. 

No  FUght  With  Cracks 

Unlike  Airbus  Service  Bulletin  A300- 
53-1030,  Revision  01,  this  proposed  AD 
would  not  permit  furdier  flight  if  any 
cracking  is  detected,  regardless  of  crack 
length,  around  the  fasteners  that  attach 
the  pressiu-e  panel  to  the  flexible  bracket 
at  frame  36,  adjacent  to  the  longitudinal 
beams  on  the  left  and  right  sides  of  the 
airplane.  We  have  determined  that, 
because  of  the  safety  implications  and 
consequences  associated  with  such 
cracking,  any  cracking  must  be  repaired 
before  further  flight. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  airplanes  without  a  center  fuel 
tank,  it  would  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  proposed  detailed  inspection,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Based  on  these  figiues,  the  cost  impact 
of  the  proposed  detailed  inspection  is 
estimated  to  be  $65  per  airplane,  per 
inspection  cycle. 

For  airplanes  with  a  center  fuel  tank, 
it  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  rotating  probe  inspection  at  an 
average  labor  rate  of  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspection  is  estimated 
to  $130  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 


this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figuj^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to  perform 
the  optional  terminating  action,  it 
would  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
proposed  cold  work  modification,  at  an 
average  labor  rate  of  $65  per  work  hour. 
The  cost  of  required  parts  is  $650.  Based 
on  these  figiu^s,  the  cost  impact  of  the 
optional  terminating  action  is  estimated 
to  be  $1 ,430  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Oder  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiitras:  Docket  2001-NM-107-AD. 

Applicability:  Model  A320-111,  -211, 
-212,  and  -231  series  airplanes  having 
manufacturer  serial  numbers  0002  through 
0107  inclusive;  certificated  in  any  category; 
except  those  airplanes  on  which  Airbus 
Modification  21202/K1432  has  been 
incorporated  in  production,  or  Airbus 
Service  Bulletin  A320-53-1029,  Revision  01, 
dated  April  29,  2002,  has  been  incorporated 
in  service. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking 
around  the  fasteners  connecting  the  pressure 
panel  to  the  flexible  bracket  at  frame  36, 
adjacent  to  the  longitudinal  beams  on  the  left 
and  right  sides  of  the  airplane,  which  could 
result  in  reduced  structural  integrity  and 
possible  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

Inspection  and  Follow-On  Actions 

(a)  Prior  to  the  accumulation  of  30,000  total 
flight  cycles,  do  a  rotating  probe  inspection 
on  airplanes  with  a  center  fuel  tank,  or  a 
detailed  inspection  on  airplanes  without  a 
center  fuel  tank,  to  detect  cracking  around 
the  fasteners  that  attach  the  pressiu'e  panel  to 
the  flexible  bracket  at  frame  36,  adjacent  to 
the  longitudinal  beams  on  the  left  and  right 
sides  of  the  airplane,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A320-53-1030,  Revision  01, 
dated  May  21,  2002. 

Note  1:  For  the  purposes  of  this  AO,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structurd  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  If  no  cracks  are  detected  by  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  applicable  inspection 
thereafter  at  intervals  not  to  exceed  6,000 
flight  cycles  for  airplanes  without  a  center 
fuel  tank,  and  at  intervals  not  to  exceed 
18,000  flight  cycles  for  airplanes  with  a 
center  fuel  tank. 

Corrective  Actions 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  repair  the  affected 
structure  by  accomplishing  all  applicable 
actions  in  accordance  with  paragraphs  3.B. 
through  3.E.  of  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
53-1030.  Revision  01,  dated  May  21,  2002. 
Repeat  the  applicable  inspection  thereafter  at 
intervals  not  to  exceed  6,000  flight  cycles  for 
airplanes  without  a  center  fuel  tank,  and  at 
intervals  not  to  exceed  18,000  flight  cycles 
for  airplanes  with  a  center  fuel  tank.  For  any 
area  where  cracking  is  repaired,  the  repair 
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terminating  action  for  the 
inspection  of  that  area. 
Airbus  Service  Bulletin  A320-53- 

Airbus  Service  Bulletin 
1029,  Revision  01,  dated  April  29, 
additional  source  of  service 
for  certain  repairs, 
service  bulletin  specifies  to 
manufacturer  for  appropriate 
Before  further  flight,  repair  in 

with  a  method  approved  by  the 
International  Branch,  ANM-1 16, 
Tra  isport  Airplane  Directorate  or  the 
Gale  de  I'Aviation  Civile  (or  its 


delegated  agent) 

Optional  Terminating  Action 

(e)  Mot  ification  of  the  structure  around  the 
fasteners  hat  attach  {he  pressure  panel  to  the 
flexible  b  acket  at  frame  36,  adjacent  to  the 
longitudi  lal  beams  on  the  left  and  right  sides 
of  the  air]  ilane,  by  accomplishing  all 
applicabl !  actions  in  accordance  with 
paragrapl  s  3.A.  through  3.E  of  the 
Accompli  shment  Instructions  of  Airbus 
Service  Billetin  A32O-53-1029,  Revision  01, 
dated  Api  il  29,  2002,  constitutes  terminating 
action  for  this  AD. 

Credit  fat  Actions  Done  per  Previous  Issue  of 
Service  B  illetins 


(f)  Accomplishment 
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dated  Janliary 
acceptabli 
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of  the  required  actions 
effective  date  of  this  AD  in 
e  with  Airbus  Service  Bulletin  ■ 
1030,  dated  January  5,  2000;  or 
Bulletin  A320-53-1029, 
5,  2000;  is  considered 
for  compliance  with  the 
requirements  of  paragraphs  (a), 
of  this  AD. 


Service 


Altemati\  e  Methods  of  Compliance 

(g)  In  a(  ;cordance"with  14  CFR  39.19,  the . 
Manager,  international  Branch,  ANM-1 16, 
FAA,  is  authorized  to  approve  alternative 
methods  i  »f  compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-531- 
155(B).  d(  ted  December  27,  2000. 

Issued  n  Renton,  Washington,  on 
Novembe  ■  10,  2003. 
Kalene  C.  Yanamura, 

Acting  Mi  nager,  Transport  Airplane 

',  Aircraft  Certification  Service. 
13-28606  Filed  11-14-03;  8:45  am] 
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14  CFR  »art71 

Propose  d  IModification  of  the  Los 
Angeles  Class  B  Airspace  Area;  CA 

agency:  Federal  Aviation 
Adminis  tration  (FAA).  DOT. 
ACTION:  1  ilotice  of  public  meetings. 


SUMIMAR^ :  This  notice  announces  four 
fact-find  ing  informal  airspace  meetings 


to  solicit  information  from  airspace 
users,  and  others,  concerning  a  proposal 
to  revise  the  Class  B  airspace  at  Los 
Angeles,  CA.  The  purpose  of  these 
meetings  is  to  provide  interested  parties 
an  opportunity  to  present  views, 
recommendations,  and  comments  on  the 
proposal.  AH  comments  received  during 
these  meetings  will  be  considered  prior 
to  any  revision  or  issuance  of  a  notice 
of  proposed  rulemaking. 
DATES:  The  informal  airspace  meetings 
will  be  held  on  Tuesday,  January  20, 
2004;  Thursday.  January  22,  2004; 
Tuesday,  January  27,  2004;  and 
Thmrsday.  January  29,  2004;  beginning 
at  7  p.m.  Comments  must  be  received  on 
or  before  February  29,  2004. 
ADDRESSES:  (Ij  The  meeting  on 
Tuesday.  January  20,  2004.  will  be  held 
at  the  Embassj  Suites  Los  Angeles 
South — Imperial  Ballroom,  1440  E.  _^ 
Imperial  Avenue,  El  Segundo,  CA. 
90245.  Directions:  Take  the  405  Freeway 
to  the  105  Freeway,  go  west  to  Freeway 
end.  Then  turn  left  at  California  Street. 
The  hotel  is  on  the  left.  (2)  The  meeting 
on  Thursday.  January  22,  2004,  will  be 
held  at  the  James  Monroe  High  School — 
Odens  Hall/Multi  Purpose  Room,  9229 
Haskell  Avenue,  North  Hills,  CA,  91343. 
Directions:  Take  the  405  Freeway  to 
Nordhoff  Street,  turn  left  and  go  two 
blocks  to  Haskell  Avenue.  High  school 
is  on  the  right.  (3)  The  meeting  on 
Tuesday,  January  27,  2004,  will  be  held 
at  the  Riverside  Marriot  Hotel — Grand 
Ball  Room,  3400  Market  Street, 
Riverside,  CA,  92501.  Directions:  Take 
60  East,  then  take  the  exit  for  Market 
Street  and  turn  right.  The  hotel  is  Vz 
mile  on  the  left.  (4)  The  meeting  on 
Thursday,  January  29,  2004,  will  be  held 
at  the  Costa  Mesa  Neighborhood 
Community  Center,  1845  Park  Avenue, 
Costa  Mesa,  CA,  92627.  Directions:  Take 
the  55  Freeway  south  and  turn  right  on 
19th  Street.  Go  two  lights  and  tium  left 
on  Park  Avenue.  The  facility  is  on  the 
right. 

Comments:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  AWP- 
500,  Federal  Aviation  Administration, 
PO  Box  92007,  Los  Angeles,  CA,  90009- 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Air  Traffic  Division, 
AWP-520,  FAA,  Western-Pacific 
Regional  Office,  telephone  (310)  725-~ 
6611. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

The  following  procedures  will  be 
used  to  facilitate  the  meeting: 

(a)  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  one  or 
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more  representatives  of  the  FAA 
Western-Pacific  Region.  Representatives 
from  the  FAA  will  present  a  formal 
briefing  on  the  proposed  modifications 
to  the  Class  B  airspace  area.  Each 
participant  will  be  given  an  opportimity 
to  deliver  comments  or  make  a 
presentation. 

(b)  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter. 

(d)  The  meetings  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 

(e)  Position  papers  or  other  han(K)ut 
material  relating  to  the  substance  of 
these  meetings  will  be  accepted. 
Participants  wishing  to  submit  handout 
material  should  present  three  copies  to 
the  presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(f)  These  meetings  will  not  be 
formally  recorded.  However,  a  summary 
of  the  comments  made  at  the  meeting 
will  be  filed  in  the  docket. 

Agenda  for  the  Meetings 

•  Opening  Remarks  and  Discussion  of 
Meeting  Procedures. 

•  Briefing  on  Background  of  the  Class 
B  Proposal. 

•  Public  Presentations  and 
Comments. 

•  Closing  Comments. 

Issued  in  Washington,  DC,  on  November  4, 
2003. 

Paul  B.  Gallant, 

Acting,  Manager,  Airspace  and  Rules 
Division. 

[FR  Doc.  03-28528  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart73 

[Docicet  No.  FAA-2003-1 5411;  Airspace 
Docicet  No.  02-ANiM-15] 

RIN  2120-AA66  o 

Establishment  of  Restricted  Area  4601 
A,  B,  C,  and  D,  Bearpaw;  MT 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  action  proposes  to 
establish  new  restricted  areas  (R— 4601 


A,  B,  C,  and  D)  in  the  vicinity  of 
Bearpaw,  MT,  as  part  of  a  Montana  Air 
National  Guard  (MANG)  training 
initiative.  The  MANG  has  requested  the 
airspace  be  established  to  improve 
cxurent  air-to-ground  training  efficiency 
for  the  120th  Fighter  Wing  (120th  FW). 

DATES:  Comments  must  be  received  on 
or  before  January  16,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA- 
2003-1 5411,  and  Airspace  Docket  No. 
02-ANM-15)  and  be  submitted  in 
triplicate  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  may  also  submit 
conunents  through  the  Internet  at  http:/ 
/dms.dot.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  ai^tion  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  FAA 
Docket  No.  FAA-2003-1 5411,  and 
Airspace  Docket  No.  02-ANM-15."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  action  may  be  changed 
in  light  of  comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  public 
docket  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  "ccessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Federal  Register's  Web  page  at  http:// 
www.gpoaccess.gov/fr/index.html. 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see 
address  in  "Comments  Invited"  section) 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  1601  Lind  Avenue,  #14, 
SW.,  Renton,  WA  98055. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  futiue  NPRM's  should 
call  the  FAA's  Office  of  Rulemaking, 
(202)  267-9677,  for  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

History 

Air  National  Guard  units  must  be 
capable  of  responding  to  a  variety  of 
needs,  wartime  situations,  and 
peacekeeping  missions  that  were 
formerly  assigned  to  the  active  duty  Air 
Force.  To  respond  to  these  situations 
rapidly  and  effectively.  Air  National 
Guard  units  must  train  to  the  same 
standards  established  for  the  active  duty 
Air  Force,  including  weapons  delivery 
training  at  air-to-ground  training  ranges. 
The  establishment  of  a  training  range  in 
Montana  would  result  in  time  and  cost 
savings  to  the  120th  FW.  The  120th  FW 
currently  conducts  most  of  its  air-to- 
ground  training  at  the  Utah  Test  and 
Training  Range.  A  "local"  training  range 
(within  a  distance  of  150  nautical  miles 
from  Great  Falls)  would  save  at  least  41 
minutes  of  flying  time  for  each  mission 
while  increasing  the  amount  of  time 
spent  training  on  that  mission  by  38 
minutes.  By  reducing  distance  traveled 
to  conduct  air-to-ground  training  the 
efficiency  and  effectiveness  of  training 
would  be  enhanced. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  Code  of  Federal  Regulations  (CFR) 
part  73  (part  73)  to  establish  R-4601  A, 
B,  C,  and  D,  in  the  vicinity  Bearpaw,  ■ 
MT,  as  part  of  a  MANG  training 
initiative.  The  proposed  training  range 
would  be  located  beneath  Hays  Military 
Operations  Area  (MOA)  where  the 
MANG,  120th  FW  currently  conducts 
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training  with  F-16  aircraft.  The 
proposed  airspace  would  consist  of  area 
"A,"  a  three  by  five  statute  mile  impact 
area  from  the  surface  to  300  feet  above 
ground  level  (AGL)  for  inert 
(nonexplosive^training  munitions;  area 
"B,"  a  300  feet  AGL  to  FL  180  area;  area 
"C.  "FL  180  to  FL  270;  and  area  "D." 
FL  270  to  FL  310.  This  airspace  would 
total  approximately  22  by  18  statute 
miles. 

Section  73.46  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8L  dated  October  7, 
2003. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciuxent. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 19/9);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review  - 

This  proposal  will  be  subject  to  the 
appropriate  environmental  analysis  in 
accordance  with  FAA  Order  1050. ID, 
Policies  and  ProcediUBS  for  Considering 
Environmental  Impacts,  prior  to  emy 
FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— SPECIAL  USr  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,^.  389. 

f73^    [AuMndad] 

2.  §  73.46  is  amended  as  follows: 


E-4601A.  Bearpaw,  MT  (New) 

Boundaries.  Beginning  at  (lat.  48''03'33''  N, 
long.  lOB'sro?'  W);  (lat.  48"'03'33'N,  long. 


109°03'3« 


W);  (lat.  48''06'09"  N,  long. 


109°03'3tf'  W);  (lat.  48°06'09'  N,  long. 
108°57'05l'  W);  to  point  of  beginning. 

Designated  altitudes.  Surface  up  to,  but  not 
including,  300  feet  AGL. 

Time  o  designation.  Intermittent  by 
NOTAM. 

Controi  ling  agency.  FAA,  Salt  Lake  City 
ARTCC. 

Using  i  jency.  120th  FW,  Montana  Air 
National  i  luaid,  Great  Falls  International 
Airport,  I  IT. 

R-4601B,  Bearpaw,  MT  (New) 

Bounds  ries.  Beginning  at  (lat.  47''56'00"  N, 
long.  108'  54'00'  W);  (lat.  47''56'00'  N,  long. 
109°17'0C  '  W);  (lat.  48''15'00''  N,  long. 
109°17'0C  "  W);  (lat.  48''15'00''  N,  long. 
108°54'0(r  W);  to  point  of  beginning. 

Designated  altitudes.  300  feet  AGL  up  to, 
but  not  in  eluding,  FL  180. 

Time  o:  designation.  Intermittent  by 
NOTAM. 

Controlling  agency.  FAA,  Salt  Lake  City 
ARTCC. 

Using  agency.  120th  FW,  Montana  Air 
National  I  >uard,  Great  Falls  International 
Airport,  h  IT. 

R-4601C.  Bearpaw,  MT  (New) 

Bound^-ies.  Beginning  at  (lat.  47°56'00''  N, 
54'00"  W);  (lat.  47°56'00''  N,  long. 
W);  (lat.  48''15'00''  N,  long. 
W);(lat.  48°15'00"N,  long. 
W);  to  point  of  beginning. 
Designated  altitudes.  FL  180  to  FL  270. 
Time  o!  designation.  Intermittent  by 
NOTAM. 


long.  108 
109°17'l 
109°17'l 
108°54 


OC 

oar 
ooT' 


ARTCC. 

Using 

National 

Airport, 


Control  ing  agency.  FAA,  Salt  Lake  City 


a  jency.  120th  FW,  Montana  Air 
( >uard.  Great  Falls  International 
MT. 


R-^601D  J  Bearpaw,  MT  (New) 

Bounds  ries.  Beginning  at  (lat.  47°56'00''  N, 
long.  108'  54'00"  W);  (lat.  47°56'00''  N,  long. 
109°17'00"  W);  (lat.  48°15'00''  N,  long. 
109°17'0flr  W);  (lat.  48°15'00"  N,  long. 
108°54'0(r  W);  to  point  of  beginning. 

Designs  ted  altitudes.  FL  270  to  FL  310. 

Time  ol  designation.  Intermittent  by 
NOTAM. 

Controlling  agency.  FAA,  Salt  Lake  City 
ARTCC.  ] 

Using  agency.  120th  FW,  Montana  Air 
National  ( >uard.  Great  Falls  International 
Airport,  h  [T. 


(13 


Issued  ^  Washington,  DC,  on  November  7, 
2003. 

Reginald 

Manager, 
(FR  Doc. 
8n.UNGCal)E 


Z.  Matthews, 

Airspace  and  Rules  Division. 
1-28617  Filed  11-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-7507-3] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comment. 

summary:  The  EPA  is  proposing  to  grant 
a  petition  submitted  by  American 
Chrome  &  Chemicals  L.P.  (ACC)  to 
exclude  (or  delist)  certain  dewatered       * 
sludge  horn  the  production  of  chrome 
oxide  green  pigments  (K006)  generated 
at  its  Corpus  Christi,  Texas  facility  from 
the  lists  of  hazardous  wastes. 

The  EPA  used  the  Delisting  Risk 
Assessment  Software  (DRAS).in  the 
evaluation  of  the  impact  of  the 
petitioned  waste  on  human  health  and 
the  environment. 

The  EPA  bases  its  proposed  decision 
to  grant  the  petition  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner.  This  proposed  decision, 
if  finalized,  would  conditionally 
exclude  the  petitioned  waste,  the 
dewatered  sludge,  from  the 
requirements  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

If  finalized,  the  EPA  would  conclude 
that  ACC's  petitioned  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria  and  will 
substantially  reduce  the  likelihood  of 
migration  of  constituents  from  this 
waste.  The  EPA  would  also  conclude 
that  their  process  minimizes  short-term 
and  long-term  threats  from  the 
petitioned  waste  to  human  health  and 
the  environment. 

DATES:  The  EPA  will  accept  comments 
until  lanuary  2,  2004.  The  EPA  will 
stamp  comments  received  after  the  close 
of  the  comment  period  as  "late."  These 
late  comments  may  not  be  considered  in 
formulating  a  final  decision.  Your 
requests  for  a  hearing  must  reach  the 
EPA  by  December  2,  2003.  The  request 
must  contain  the  information  prescribed 
in  40  CFR  260.20(d). 
ADDRESSES:  Please  send  three  copies  of 
yoiu'  comments.  You  should  send  two 
copies  to  the  Section  Chief  of  the 
Corrective  Action  and  Waste 
Minimization  Section,  Multimedia 
Planning  and  Permitting  Division, 
(6PD-C),  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202.  You  should  send  a  third 
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copy  to  Wade  Wheatley,  Industrial 
Hazardous  Waste  Permits  Division, 
Technical  Evaluation  Team,  Texas 
Commission  on  Environmental  Quality 
(TCEQ).  P.O.  Box  13087.  Austin,  Texas, 
78711-3087.  Identify  your  comments  at 
the  top  with  this  regulatory  docket 
number:  "F-03-TXDEL-ACC"  You  may 
submit  your  comments  electronically  to 
peace.inicheUe@epa.gov. 

You  should  address  requests  for  a 
hearing  to  the  Director,  Carl  Edlund, 
Multimedia  Planning  and  Permitting 
Division  (6PD),  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Peace  (214)  665-7430. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Overview  Information 

A.  What  action  is  the  EPA  proposing? 

B.  Why  is  the  EPA  proposing  to  approve 
this  delisting? 

C.  How  will  ACC  manage  the  waste  if  it  is 
delisted? 

D.  When  would  the  EPA  finalize  the 
proposed  delisting? 

E.  How  would  this  action  affect  states? 

II.  Background 

A.  What  is  the  history  of  the  delisting 
program? 

B.  What  is  a  delisting  petition,  and  what 
does  it  require  of  a  petitioner? 

C.  What  factors  must  the  EPA  consider  in 
deciding  whether  to  grant  a  delisting 
petition? 

III.  The  EPA's  Evaluation  of  the  Waste 

Information  and  Data 

A.  What  waste  did  ACC  petition  the  EPA 
to  delist? 

B.  Who  is  ACC  and  what  process  does  it 
use  to  generate  the  petitioned  waste? 

C.  How  did  ACC  sample  and  analyze  the 
waste  in  this  petition? 

D.  What  were  the  results  of  ACCs  analysis? 

E.  How  did  the  EPA  evaluate  the  risk  of 
delisting  this  waste? 

F.  What  did  the  EPA  conclude  about  ACCs 
analysis? 

G.  What  other  factors  did  the  EPA  consider 
in  its  evaluation? 

H.  What  is  the  EPA's  Final  evaluation  of 
this  delisting  petition? 

IV.  Next  Steps 

A.  With  what  conditions  must  the 
petitioner  comply? 

B.  What  happens  if  ACC  violates  the  terms 
and  conditions? 

V.  Public  Comments 

A.  How  may  I  as  an  interested  party  submit 
comments? 

B.  How  may  I  review  the  docket  or  obtain 
copies  of  the  proposed  exclusions? 

VI.  Regulatory  Impact 

Vn.  Regulatory  Flexibility  Act 
Vni.  Paperwork  Reduction  Act 

IX.  Unfunded  Mandates  Reform  Act 

X.  Executive  Order  13045 

XI.  Executive  Order  13084 

Xn.  National  Technology  Transfer  and 
Advancement  Act 


Xm.  Executive  Order  13132  Federahsm 
I.  Overview  Information 

A.  What  Action  Is  the  EPA  Proposing? 

The  EPA  is  proposing  to  grant  ACCs 
petition  to  have  its  dewatered  sludge 
(chromic  oxide)  excluded,  or  delisted, 
from  the  definition  of  a  hazardous 
waste,  subject  to  certain  verification  and 
monitoring  conditions. 

B.  Why  Is  the  EPA  Proposing  To 
Approve  This  Delisting? 

ACCs  petition  requests  a  delisting  for 
a  listed  hazardous  waste.  ACC  does  not 
l)elieve  that  the  petitioned  waste  meets 
the  criteria  of  K006  for  which  the  EPA 
listed  it.  ACC  also  believes  no 
additional  constituents  or  factors  could 
■  cause  the  waste  to  be  hazardous.  The 
EPA's  review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  and  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
See  section  3001(f)  of  RCRA,  42  U.S.C. 
6921(f),  and  40  CFR  260.22  (d)(l)-{4) 
(hereinafter  all  sectional  references  are 
to  40  CFR  unless  otherwise  indicated), 
hi  making  the  initial  delisting 
determination,  the  EPA  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  factors  cited  in 
§§  261.11(a)(2)  and  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  the  petition  waste  is 
nonhazardous  with  respect  to  the 
original  listing  criteria.  (If  the  EPA  had 
found,  based  on  this  review,  that  the 
waste  remained  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  the  EPA  would  have 
proposed  to  deny  the  petition.)  The  EPA 
evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  EPA  considered  whether  the  waste 
is  acutely  toxic,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  waste  variability.  The 
EPA  believes  that  the  petitioned  waste 
does  not  meet  the  listing  criteria  and 
thus  should  not  be  a  listed  waste.  The 
EPA's  proposed  decision  to  delist  waste 
from  ACCs  facility  is  based  on  the 
information  submitted  in  support  of  this 
rule,  including  descriptions  of  the 
wastes  and  analytical  data  from  the 
Corpus  Christi,  Texas  facility. 


C.  How  Will  ACC  Manage  the  Waste  if 
It  Is  Delisted? 

For  the  past  12  years,  ACCs 
dewatered  sludge  (chromic  oxide)  has 
been  transferred  off-site  for  treatment/ 
disposal  at  Texas  Ecologists.  Inc.  a 
nondedicated,  off-site,  land-based 
hazardous  waste  unit  in  Robstown,  . 
Texas.  The  waste  management  mediod 
used  for  the  wastewater  sludge  at  Texas 
Ecologists,  Inc.  is  landfiUing.  The  most 
recent  transfer  of  the  petitioned  waste  to 
Texas  Ecologists  was  October  17,  2000. 

ACC  originally  proposed  to  dispose  of 
the  dewatered  sludge  in  an  on-site 
siuface  impoundment.  However, 
because  the  DRAS  model  cannot 
accommodate  ACCs  site  specific 
parameters  for  the  surface 
impoundment  scenario,  accurate 
estimates  of  potential  ground  water  risks 
could  not  be  made.  Therefore,  ACC  has 
determined  that  the  delisted  waste  will 
be  disposed  of  in  a  non-hazardous  waste 
landfill.  If  the  delisting  exclusion  is 
finalized,  ACC  will  dispose  of  the 
petitioned  waste,  dewatered  sludge,  at  a  - 
Subtitle  D  solid  waste  landfill. 

D.  When  Would  the  EPA  Finalize  the 
Proposed  Delisting? 

RCRA  section  3001(f)  specifically 
requires  the  EPA  to  provide  notice  and 
an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  the  EPA  will  not  grant  the 
exclusion  imtil  it  addresses  all  timely 
public  comments  (including  those  at 
public  hearings,  if  any)  on  this  proposal. 

RCRA  section  30ld(b)(l)  at  42  USCA 
6930(b)(1),  allows  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need, 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes. 

The  EPA  believes  that  this  exclusion 
should  be  effective  immediately  upon 
final  publication  because  a  six-month 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010(b),  and  a  later 
effective  date  would  impose 
unnecessary  hardship  and  expense  on 
this  petitioner.  These  reasons  also 
provide  good  cause  for  making  this  rule 
effective  immediately,  upon  final 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

E.  How  Would  This  Action  Affect 
States? 

Because  the  EPA  is  issuing  this 
exclusion  under  the  Federal  RCRA 
delisting  program,  only  states  subject  to 
Federal  RCRA  delisting  provisions 
would  be  affected.  This  woiUd  exclude 
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two  categories  of  states:  States  having  a 
dual  system  that  includes  Federal  RCRA 
requirranents  and  their  own 
requirements,  and  states  which  have 
received  authorization  from  the  EPA  to 
make  their  own  delisting  decisions. 

The  EPA  allows  states  to  impose  its 
own  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  the  EPA's, 
imder  section  3009  of  RCRA,  42  U.S.C. 
6929.  These  more  stringent 
requirements  may  include  a  provision 
that  prohibits  a  Federally  issued 
exclusion  from  taking  effect  in  the  state. 
Because  a  dual  system  (that  is,  both 
Federal  (RCRA)  and  state  (non-RCRA) 
programs)  may  regulate  a  petitioner's 
waste,  the  EPA  urges  petitioners  to 
contact  the  state  regulatory  authority  to 
establish  the  status  of  their  wastes  under 
the  state  law. 

The  EPA  has  also  authorized  some 
states  (for  example,  Louisiana,  Georgia, 
Illinois)  to  administer  a  RCRA  delisting 
program  in  place  of  the  Federal 
program,  that  is,  to  make  state  delisting 
decisions.  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
states  unless  that  state  makes  the  rule 
part  of  its  authorized  program.  If  ACC 
transports  the  petitioned  waste  to  or 
manages  the  waste  in  any  state  with 
delisting  authorization,  ACC  must 
obtain  delisting  authorization  from  that 
state  before  it  can  manage  the  waste  as 
nonhazardous  in  the  state. 

n.    Background 

A.  What  Is  the  History  of  the  Delisting 
Program? 

The  EPA  published  an  amended  list 
of  hazardous  wastes  from  nonspecific 
and  specific  sources  on  January  16, 
1981,  as  part  of  its  final  and  interim 
final  regulations  implementing  section 
3001  of  RCRA.  The  EPA  has  amended 
this  list  several  times  and  published  it 
in  §§261.31  and  261.32. 

The  EPA  lists  these  wastes  as 
hazardous  because:  (1)  they  typically 
and  frequently  exhibit  one  or  more  of 
the  characteristics  of  hazardous  wastes 
identified  in  Subpart  C  of  Part  261  (that 
is,  ignitability,  corrosivity,  reactivity, 
and  toxicity)  or  (2)  they  meet  the  criteria 
for  listing  contained  in  §  261.11(a)(2)  or 
(a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be  hazardous. 

For  this  reason,  §§  260.20  and  260.22 
provide  an  exclusion  procedure,  called 
delisting,  which  allows  persons  to  prove 
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vPA  should  not  regulate  a 
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w  that  wastes  generated  at  a 
facility  do  not  meet  any  of  the 
'  which  the  waste  was  listed. 

for  which  the  EPA  lists  a 
in  Part  261  and  further 
in  the  background  documents 
waste. 


In  adclition,  imder  §  260.22,  a 
petition(  r  must  prove  that  the  waste 
does  not  exhibit  any  of  the  hazardous 
waste  ch  aracteristics  (that  is, 
ignitabil  ty,  reactivity,  corrosivity,  and 
toxicity)  and  present  sufficient 
informal  ion  for  the  EPA  to  decide 
factors  other  than  those  for 
waste  was  listed  warrant 
it  as  a  hazardous  waste.  (See 
and  the  backgroimd  documents 
ted  waste.)  Generators  remain 
under  RCRA  to  confirm 
whether  their  waste  remains 
nonhaza  rdous  based  on  the  hazardous 
w^ste  ch  aracteristics  even  if  the  EPA 
has  "delisted"  the  waste 
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Delisting 


Must  the  EPA  Consider 
Decidfng  Whether  To  Grant  a 
Petition? 


Besid(  s  considering  the  criteria  in 
§260.22  a)  and  Section  3001(f)  of  RCRA, 
42  U.S.C .  6921(f).  and  in  the  background 
docume:  its  for  the  listed  wastes,  the 
mu^t  consider  any  factors 
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for  which  we  listed  the  waste 
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The  E  'A  must  also  consider  as 
hazardoi  is  waste  mixtures  containing 
listed  ha  zardous  wastes  and  wastes 
derived  rom  treating,  storing,  or 
disposin  i  of  listed  hazardous  waste.  See 
§  26l.3(j  )(2)(iii)  and  (iv)  and  (c)(2)(i), 
called  th  e  "mixture"  and  "derived- 
from"  nj  les,  respectively.  These  wastes 
are  also  <  iligible  for  exclusion  and 
remain  1  azardous  wastes  until 
exclude* ;.  See  66  FR  27266  (May  16, 
2001). 


m.  The  EPA's  Evaluation  of  the  Waste 
Information  and  Data 

A.  What  Waste  Did  ACC  Petition  the 
EPA  To  Delist? 

On  April  17,  2002,  ACC  petitioned  the 
EPA  to  exclude  from  the  list  of 
hazardous  waste  contained  in  §  261.32, 
the  dewatered  sludge  generated  from  its 
facility  located  in  Corpus  Christi,  Texas. 
The  waste,  the  EPA  Hazardous  Waste 
No.  K006,  falls  under  the  classification 
of  listed  waste  because  of  the  "derived- 
from"  rule  in  §  261.3.  Specifically,  in  its 
petition,  ACC  requested  that  the  EPA 
grant  an  exclusion  for  1450  cubic  yards 
per  year  of  dewatered  sludge  resulting 
from  its  process  of  manufacturing 
chromic  oxide.  The  resulting  waste  is 
listed,  in  accordance  with  the  "derived- 
^from"  rule. 

ACC's  wastewater  sludge  contains 
approximately  11%  solids.  The 
petitioned  waste  is  only  the  dewatered 
portion  of  the  sludge,  not  the  entire 
sludge  (solids  and  wastewater)  that  is 
generated  from  the  ciurent  wastewater 
treatment  process.  Currently,  ACC 
discharges  the  wastewater  sludge 
through  Outfall  201,  into  an  on-site 
storage  tank.  The  discharge  is  permitted 
by  Texas  Commission  on  Environmental 
Quality  (TCEQ)  through  a  Texas 
Pollution  Discharges  Elimination 
System  (TPDES)  Permit  No.  003490 
(EPA  NPDES  Permit  No.  TX0004685). 

B.  Who  Is  ACC  and  What  Process  Does 
It  Use  To  Generate  the  Petitioned 
Waste? 

The  ACC  facility  is  located  in  an 
industrial/commercial  setting  in  the 
western  portion  of  the  City  of  Corpus 
Christi,  Nueces  Coimty,  Texas.  ACC 
produces  various  grades  of  chromic 
oxide  at  their  Corpus  Christi,  Texas 
facility.  Chromic  oxide  is  produced 
through  the  chemical  reaction  of  sodium 
dichromate  and  ammoniiun  sulfate.  The 
produced  chromic  oxide  is  washed  to 
create  the  desired  purity  of  the  final 
product.  The  sludge  generated  from  this 
process  is  listed  hazardous  waste  and 
identified  as  K006.  The  facility  operates 
24  hours  per  day,  7  days  per  week,  365 
days  per  year  with  the  exception  of 
periodic  planned  shutdowns  for  routine 
maintenance. 

C.  How  Did  ACC  Sample  and  Analyze 
the  Waste  in  This  Petition? 

To  support  its  petition,  ACC 
submitted: 

(1)  historical  information  on  past 
waste  generation  and  management 
practices; 

(2)  results  of  the  total  constituent  fist 
for  40  CFR  part  264,  appendix  IX 


Fetderal  Register/Vol.  68.  No.  221 /Monday.  November  17,  2003 / Proposed  Rules 


64837 


volatiles,  semivolatiles,  metals, 
pesticides,  herbicides,  and  PCBs; 

(3)  results  of  the  constituent  list  for 
appendix  IX  on  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  extract; 

(4)  results  from  total  oil  and  grease 
analyses;  and 

(5)  multiple  pH  testing  of  the 
petitioned  waste. 

D.  What  Were  the  Results  ofACC's 
Analyses? 

The  EPA  believes  that  the 
descriptions  of  the  ACC  hazardous 
waste  process  and  analytical 
characterization  in  conjunction  with  the 
proposed  verification  testing 
requirements  (as  discussed  later  in  this 
document),  provide  a  reasonable  basis 
to  grant  ACC's  petition  for  an  exclusion 
of  the  petitioned  waste.  The  EPA 
believes  the  data  submitted  in  support 
of  the  petition  show  the  dewatered 
sludge  is  non-hazardous.  Analytical 
data  for  the  petitioned  waste  samples 
were  used  in  the  Delisting  Risk 
Assessment  Software  (DRAS).  The  EPA 
has  reviewed  the  sampling  procedufts 
used  by  ACC  and  has  determined  they 
satisfy  the  EPA  criteria  for  collecting 
representative  samples  of  the  variations 
in  constituent  concentrations  in  the 
dewatered  wastewater  sludge.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents  in  ACC's  waste 
are  presently  below  health-based  levels 
used  in  the  delisting  decision-making. 
The  EPA  believes  that  ACC  has 
successfully  demonstrated  that  the 
petitioned  waste  is  non-hazardous. 

E.  How  Did  the  EPA  Evaluate  the  Risk 
of  Delisting  This  Waste? 

For  this  delisting  determination,  the 
EPA  used  such  information  gathered  to 
identify  plausible  exposm^  routes  (i.e., 
groimd  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  waste.  The  EPA  determined 
that  disposal  in  a  Subtitle  D  landfill  is 
the  most  reasonable,  worst-case  disposal 
scenario  for  ACC's  petitioned  waste. 
The  EPA  applied  the  DRAS  described  in 
65  FR  58015  (SeptembCT  27,  2000)  and 
65  FR  75637  (December  4,  2000),  to 
predict  the  maximum  allowable 
concentrations  of  hazardous 
constituents  that  may  be  released  from 


the  petitioned  waste  after  disposal  and 
determined  the  potential  impact  of  the 
disposal  of  ACC's  petitioned  waste  on 
human  health  and  the  environment.  A 
copy  of  this  software  can  be  found  on 
the  World  Wide  Web  at  http:// 
www.epa  .gov /earth  1  r6/6pd/rcra_c/pd-o/ 
dras.htm.  In  assessing  potential  risks  to 
ground  water,  the  EPA  used  the 
maximum  estimated  waste  volumes  and 
the  maximiun  reported  extract 
concentrations  as  inputs  to  the  DRAS 
program  to  estimate  the  constituent 
concentrations  in  the  groimd  water  at  a 
hypothetical  receptor  well  down 
gradient  from  the  disposal  site.  Using 
the  risk  level  (carcinogenic  risk  of  10  ~  ' 
and  non-cancer  hazard  index  of  0.1),  the 
DRAS  program  can  back-calculate  the 
acceptable  receptor  well  concentrations 
(referred  to  as  compliance-point 
concentrations)  using  standard  risk 
assessment  algorithms  and  Agency 
health-based  numbers.  Using  the 
maximum  compliance-point 
concentrations  and  the  EPA  Composite 
Model  for  Leachate  Migration  with 
Transformation  Products  (EPACMTP) 
fate  and  transport  modeling  factors,  the 
DRAS  further  back-calculates  the 
maximum  permissible  waste  constituent 
concentrations  not  expected  to  exceed 
the  compliance-point  concentrations  in 
groimd  water. 

The  EPA  believes  that  the  EPACMTP 
fate  and  transport  model  represents  a 
reasonable  worst-case  scenario  for 
possible  ground  water  contamination 
resulting  from  disposal  of  the  petitioned 
waste  in  a  landfill,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  some  reasonable  worst-case  scenarios 
results  in  conservative  values  for  the 
compliance-point  concentrations,  and 
ensiires  that  the  waste,  once  removed 
from  hazardous  waste  regulation,  will 
not  pose  a  significant  threat  to  hiunan 
health  or  the  environment. 

The  DRAS  also  uses  the  maximum 
estimated  waste  voliunes  and  the 
maximiun  reported  total  concentrations 
to  predict  possible  risks  associated  with 
releases  of  waste  constituents  through 
surface  pathways  (e.g.,  volatilization  or 


wind-blown  particulate  from  the 
landfill).  The  DRAS  uses  the  risk  level, 
the  health-based  data  and  standard  risk 
assessment  and  exposure  algorithms  to 
predict  maximum  compliance-point 
concentrations  of  waste  constituents  at 
a  hypothetical  point  of  exposure.  Using 
fate  and  transport  equations,  the  DRAS 
uses  the  maximum  compliance-point 
concentrations  and  back-calculates  the 
maximum  allowable  waste  constituent 
concentrations  (or  "delisting  levels"). 

In  most  cases,  because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  EPA  is  generally 
unable  to  predict,  and  does  not 
presently  control,  how  a  petitioner  will 
manage  a  waste  after  delisting. 
Therefore,  the  EPA  currently  believes 
that  it  is  inappropriate  to  consider 
extensive  site-specific  factors  when 
applying  the  fate  and  transport  model, 
liie  EPA  does  control  the  type  of  unit 
where  the  waste  is  disposed.  The  waste 
must  be  disposed  in  the  type  of  unit  the 
fate  and  transport  model  evaluates. 

The  EPA  also  considers  the 
applicability  of  ground  water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  ACC  has 
never  directly  disposed  of  this  material 
in  an  on-site  solid  waste  landfill,  so  no  . 
representative  data  exists.  Therefore,  the 
EPA  has  determined  that  it  would  be 
unnecessary  to  request  ground  water 
monitoring  data. 

The  EPA  beheves  that  the 
descriptions  of  ACC's  hazardous  waste 
process  and  analytical  characterization 
provide  a  reasonable  basis  to  conclude 
that  the  likelihood  of  migration  of 
hazardous  constituents  from  the 
petitioned  waste  will  be  substantially 
reduced  so  that  short-term  and  long- 
term  threats  to  human  health  and  the 
environment  are  minimized. 

The  DRAS  results  which  calculate  the 
maximum  allowable  concentration  of 
chemical  constituents  in  the  waste  along 
with  the  data  summary  of  the  detected 
constituents  are  presented  in  Table  I. 
Based  on  the  comparison  of  the  DRAS 
results  and  maximum  TCLP 
concentrations,  the  petitioned  waste 
should  be  delisted  because  no 
constituents  of  concern  exceed  the 
delisting  concentrations. 


Table  I.— Maximum  Total  and  TCLP  CONSTiTUErrr  Concentrations  of  the  Dewatered  Wastewater  Sludge  ' 


Constituent 


Arsenic  .... 

Barium 

Chromium 
Thallium  .. 


Totat  constituent 
analyses  (mg/kg) 


74.3 
21.8 
113,000 
23 


TCLP  concentratton 
Cngrt.) 


*0.00495 
*5 

0.644 
•0.05 


Maximum  allowable 
TCLP  concentration 
from  DRAS  (mg/L) 

0.0377 
100 
5 
0.355 
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Table  I.— A^aximum  Total  and  TCLP  CoNSirnjENT  Concentrations  ofthe  Dewatered  Wastewater  Sludge  i— 

Ck)ntinued 


Constituent 


Zinc 


Total  constituent 
analyses  (mg/kg) 


38.8 


TCLP  concentration 
(mg/L) 


*0.1 


Maximum  allowable 
TCLP  concentration 
from  DRAS  (mg/L) 


1130 


^  These  levels  represent  the  highest  concentration  of 
specific  levels  found  in  one  samfMe 


each 


constituent  found  in  any  one  sample.  These  levels  do  not  necessarily  represent  the 
*Deno<es  that  the  constituent  was  not  detected  at  the  nolbd  detection  limit 


F.'What  Did  the  EPA  Conclude  About 
ACC's  Analysis? 

The  EPA  concluded,  after  reviewing 
ACC's  processes  that  no  other  hazardous 
constituents  of  concern,  other  than 
those  for  which  ACC  tested,  are  likely 
to  be  present  or  formed  as  reaction 
products  or  by  products  in  ACC's  waste. 
In  addition,  on  the  beisis  of  explanations 
and  analytical  data  provided  by  ACC, 
pursuant  to  §  260.22,  the  EPA  concludes 
that  the  petitioned  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  §§261.21,  261.22.  and  261.23, 
respectively. 

G.  What  Other  Factors  Did  the  EPA 
Consider  in  Its  Evaluation? 

Ehiring  the  evaluation  of  ACC's 
petition,  the  EPA  also  considered  the 
potential  impact  of  ACC's  petitioned 
waste  via  non-ground  water  routes  (i.e., 
air  emission  and  siuface  runoff).  With 
regard  to  airborne  dispersion  in 
particular,  the  EPA  believes  that 
exposiu«  to  airborne  contaminants  from 
ACC's  petitioned  waste  is  unlikely. 
Therefore,'no  appreciable  air  releases 
are  likely  from  the  petitioned  waste 
under  any  likely  disposal  conditions. 
The  EPA  evaluated  the  potential 
hazards  resulting  from  the  \uilikely 
scenario  of  airborne  exposure  to 
hazardous  constituents  released  from 
ACC's  petitioned  waste  in  an  open 
landfill.  The  results  of  this  worst-case 
analysis  indicated  that  there  is  no 
substantial  present  or  potential  hazard 
to  human  health  and  the  environment 
from  airborne  exposure  to  constituents 
frt>m  ACC's  petitioned  waste.  A 
description  of  the  EPA's  assessment  of 
the  potential  impact  of  ACC's  petitioned 
waste,  regarding  airborne  dispersion  of 
waste  contaminants,  is  presented  in  the 
RCRA  public  docket  for  this  proposed 
rule,  F-03-TXDEL-ACC. 

The  EPA  also  considered  the  potential 
impact  of  the  petitioned  waste  via  a 
surface  water  route.  The  EPA  believes 
that  containment  structures  at 
municipal  solid  waste  landfills  can 
effectively  control  surface  water  runoff, 
as  the  Subtitle  D  regulations  (See  56  FR 
50978,  October  9,  1991)  prohibit 


pollutan  discharges  into  surface  waters. 
Furthen^ore,  the  concentrations  of  any 
hazardous  constituents  dissolved  in  the 
runoff  w  11  tend  to  be  lower  than  the 
levels  in  the  TCLP  leachate  analyses 
reported  in  this  action  due  to  the  acidic 
medium  used  for  extraction  in  the 
TCLP.  Tl  le  EPA  believes  that,  in  general, 


leachate 
unlikely 


derived  frtim  the  waste  is 

:o  directly  enter  a  surface  water 


body  wil  lout  first  traveling  through  the 


saturatec 


subsurface  where  dilution  and 


attenuati  on  of  hazardous  constituents 
will  also  occur.  Leachable 
concenti  itions  provide  a  direct  measure 
of  solubi  ity  of  a  toxic  constituent  in 
water  an  1  are  indicative  of  the  fraction 
of  the  constituent  that  may  be  mobilized 
in  surface  water  as  well  as  ground 
water. 

Based  pn  the  reasons  discussed  above, 
the  EPA  believes  that  the  contamination 
of  surface  water  through  runoff  from  the 
waste  diiposal  area  is  very  unlikely. 
Nevertheless,  the  EPA  evaluated  the 
potential  impacts  on  surface  water  if 
ACC's  petitioned  waste  were  released 
from  a  ni  unicipal  solid  waste  landfill 
through  ;  imoff  and  erosion.  See  the 
RCRA  pi  blic  docket  for  this  proposed 
rule  for  further  information  on  the 
potential  surface  water  impacts  from 
runoff  ai  d  erosion.  The  estimated  levels 
of  the  ha  zardous  constituents  of  concern 
in  surfac  b  water  would  be  well  below 
health-bj  ised  levels  for  human  health,  as 
well  as  h  bIow  the  EPA  Chronic  Water 
Quality  ( Iriteria  for  aquatic  organisms 
(USEPA,  OWRS,  1987).  The  EPA, 
therefore ,  concluded  that  the  petitioned 
waste  w<  luld  not  present  potential 
hazard  ti  i  human  health  and  the 
environi  lent  via  the  surface  water 
exposun  pathway. 

H.  What  b  the  EPA's  Final  Evaluation 
of  This  lielisting  Petition  ? 

The  d«  scriptions  of  ACC's  hazardous 
waste  pr  )cess  and  analjrtical 
characte  ization,  with  the  proposed 
verificati  on  testing  requirements  (as 
discussal  later  in  this  notice),  provide 
a  reason)  ble  basis  for  the  EPA  to  grant 
the  exclv  sion.  The  data  si!kbmitted  in 
support  fif  the  petition  show  that 
constituents  in  the  waste  are  below  the 


maximmn  allowable  leachable 
concentrations  (see  Table  I).  We  believe 
ACC's  process  will  substantially  reduce 
the  likelihood^f  migration  of  hazardous 
constituents  trova  the  petitioned  waste. 
ACC's  process  also  minimizes  short- 
term  and  long-term  threats  from  the 
petitioned  waste  to  himian  health  and 
the  environment. 

The  EPA  has  reviewed  the  sampling 
procedures  used  by  ACC  and  has 
determined  they  satisfy  the  EPA  criteria 
for  collecting  representative  samples  of 
variable  constituent  concentrations  in 
the  petitioned  sludge.  The  data 
submitted  in  support  of  the  petition 
show  that  constituents  in  ACC's 
petitioned  waste  are  presently  below  the 
compliance  point  concentrations  used 
in  the  delistiiag  decision-making  and 
would  not  pose  a  substantial  hazard  to 
the  environment. 

The  EPA  believes  that  ACC  has 
successfully  demonstrated  that  the 
petitioned  waste  is  non-hazardous,  and 
therefore,  proposes  to  grant  an  exclusion 
to  ACC,  in  Corpus  Christi,  Texas,  for  the 
dewatered  sludge  described  in  its 
petition.  The  EPA's  decision  to  exclude 
this  waste  is  based  on  descriptions  of 
the  treatment  activities  and 
characterization  of  the  petitioned  waste. 

If  we  finalize  the  proposed  rule,  the 
Agency  will  no  longer  regulate  the 
petitioned  wasteoinder  parts  262 
through  268  and  the  permitting 
standards  of  part  270. 

IV.  Next  Steps 

A.  With  What  Conditions  Must  the 
Petitioner  Comply? 

The  petitioner,  ACC,  must  comply 
with  the  requirements  in  40  CFR  part 
261,  appendix  IX,  Table  2  as  amended 
by  this  notice.  The  text  below  gives  the 
rationale  and  details  of  those 
requirements. 

(1)  Delisting  Levels 

This  paragraph  provides  the  levels  of 
constituents  for  which  ACC  must  test 
the  leachate  from  the  dewatered  sludge, 
below  which  the  waste  would  be 
considered  nonhazardous. 

The  EPA  selected  the  set  of 
constituents  specified  in  Paragraph  (1) 
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of  40  CFR  part  261,  appendix  DC,  Table 
2,  based  on  infonnation  in  the  petition. 
We  compiled  the  list  from  the 
composition  of  the  waste,  descriptions 
of  ACC's  treatment  process,  previous 
test  data  provided  for  the  waste,  and  the 
respective  health-based  levels  used  in 
delisting  decision-making.  These 
delisting  levels  correspond  to  the 
allowable  levels  measured  in  the  TCLP 
extract  of  the  waste. 

(2)  Waste  Holding  and  Handling 

The  purpose  of  this  paragraph  is  to 
ensure  that  any  dewatered  sludge  which 
might  contain  hazardous  levels  of 
constituents  are  managed  and  disposed 
of  in  accordance  with  Subtitle  C  of 
RCRA.  Holding  the  petitioned  waste 
until  characterization  is  complete  will 
protect  against  improper  handling  of 
hazardous  material.  If  the  EPA 
determines  that  the  data  collected  under 
this  Paragraph  do  not  support  the  data 
provided  in  the  petition,  Uie  exclusion 
will  not  cover  the  petitioned  waste.  The 
exclusion  is  effective  when  we  sign  it, 
but  the  disposal  cannot  begin  imtil  the 
verification  sampling  is  completed.  The 
dewatered  sludge  must  pass  paint  filter 
test  as  described  in  EPA  SW-846, 
Method  9095  before  it  is  allowed  to  be 
shipped  off-site.  ACC  must  maintain  a 
record  of  the  date  and  the  actual  volume 
of  the  dewatered  sludge  removed  from 
the  tank  according  to  the  requirements 
in  Paragraph  (5). 

(3)  Verification  Testing  Requirements 

ACC  shall  conduct  verification  testing 
each  time  it  is  ready  to  evacuate  the 
tank  sludge  for  disposal.  Four  (4) 
representative  composite  samples  for 
verification  shall  be  collected  from  the 
dewatered  sludge.  ACC  shall  analyze 
the  verification  samples  according  to  the 
constituent  list  specified  in  Paragraph 
(1)  of  40  CFR  part  261,  appendix  IX. 
Table  2.  The  results  from  each  event 
should  be  submitted  to  EPA  within  10 
days  of  receiving  the  results. 

if  EPA  determines  that  the  data 
collected  under  this  Paragraph  do  not 
support  the  data  provided  for  the 
petition,  the  exclusion  will  not  cover 
the  generated  wastes.  The  EPA  will 
notify  ACC  of  the  decision  in  writing 
within  two  weeks  of  receiving  this 
information. 

(4)  Changes  in  Operating  Conditions 

Paragraph  (4)  would  allow  ACC  the 
flexibility  of  modifying  its  processes  (for 
example,  changes  in  equipment  or 
change  in  operating  conditions)  to 
improve  its  treatment  process.  ACC 
must  prove  the  effectiveness  of  the 
modified  process  by  testing  and  request 
approval  from  the  EPA.  ACC  must 


manage  wastes  generated  during  the 
new  process  demonstration  as 
hazardous  waste  imtil  it  receives  a 
written  approval  from  the  EPA  and  the 
delisting  levels  specified  in  Paragraph 
(1)  are  satisfied. 

If  the  proposed  exclusion  is  made 
final,  it  will  apply  only  to  1450  cubic 
yards  of  dewatered  sludge,  generated 
annually  at  the  ACC's  facility  after 
successful  verification  testing. 

ACC  must  manage  waste  volume^ 
greater  than  1450  cubic  yards  of 
petitioned  waste  as  hazardous  until  the 
EPA  grants  a  new  exclusion. 

When  this  new  exclusion  becomes 
final,  ACC's  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction. 
ACC  must  ensure  that  it  delivers  the 
waste  to  an  off-site  storage,  treatment,  or 
disposal  facility  that  has  a  state  permit, 
license,  or  registration  to  manage 
mimicipal  or  industrial  soUd  waste. 

The  EPA  would  require  ACC  to  file  a 
new  delisting  petition  imder  any  of  the 
following  circumstances: 

(a)  If  it  significantly  alters  the 
manufacturing  process  treatment  system 
except  as  described  in  Paragraph  (4) 

(b)  ff  it  uses  any  new  manuracturing 
or  production  process(es),  or 
si^iificantly  changes  bom  the  current 
process(es)  described  in  its  petition;  or 

(c)  If  it  makes  any  changes  that  could 
affect  the  composition  or  type  of  waste 
generated. 

(5)  Data  Submittals 

To  provide  appropriate 
documentation  that  ACC's  facility  is 
properly  treating  the  waste,  ACC  must 
compile,  summarize,  and  keep  delisting 
records  on-site  for  a  minimum  of  five 
years.  They  must  keep  all  analytical 
data  obtained  through  Paragraph  (3) 
including  quality  control  information 
for  five  years.  Paragraph  (5)  requires  that 
ACC  furnish  these  data  when  the  EPA 
or  the  State  of  Texas  request  them  for 
inspection. 

(6)  Reopener 

The  purpose  of  Paragraph  (6)  is  to 
require  ACC  to  disclose  new  or  different 
information  related  to  a  condition  at  the 
facility  or  disposal  of  the  waste  if  it  is 
pertinent  to  the  delisting.  ACC  must 
also  use  this  procedure  if  the 
verification  sampling  testing 'lails  to 
meet  the  delisting  levels  found  in 
Paragraph  1.  This  provision  will  allow 
the  EPA  to  reevaluate  the  exclusion  if  a 
source  provides  new  or  additional 
information  to  the  Agency.  The  EPA 
will  evaluate  the  information  on  which 
it  based  the  decision  to  see  if  it  is  still 
correct,  or  if  circumstances  have 
changed  so  that  the  information  is  no 


longer  correct  or  would  cause  the  EPA 
to  deny  the  petition  if  presented. 

This  provision  expressly  requires 
ACC  to  report  difiiering  site  conditions 
or  assumptions  used  in  the  petition  in 
addition  to  failure  to  meet  the 
verification  testing  conditions  within  10 
days  of  discovery.  If  the  EPA  discovers 
such  information  itself  or  from  a  third 
party,  it  can  act  on  it  as  appropriate.  The 
language  being  proposed  is  similar  to 
those  provisions  found  in  RCRA 
regulations  governing  no-migration 
petitions  at  §  268.6. 

The  EPA  believes  that  it  has  the 
authority  under  RCRA  and  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  551  (1978)  et  seq.,  to  reopen  a 
delisting  decision.  The  EPA  may  reopen 
a  delisting  decision  when  we  receive 
new  information  that  calls  into  question 
the  assiunptions  imderlying  the 
delisting. 

The  Agency  believes  a  clear  statement 
of  its  authority  in  delistings  is  merited 
in  light  of  Agency  experience.  See 
Reynolds  Metals  Company  at  62  FR 
37694  (July  14,  1997)  and  62  FR  63458 
(December  1, 1997)  where  the  delisted 
waste  leached  at  greater  concentrations 
in  the  envfronment  than  the 
concentrations  predicted  when 
conducting  the  TCLP,  thus  leading  the 
Agency  to  repeal  the  delisting.  U  an 
immediate  threat  to  human  health  and 
the  environment  presents  itself,  the  EPA 
will  continue  to  address  these  situations 
case  by  case.  Where  necessary,  the  EPA 
will  make  a  good  cause  finding  to  justify 
emergency  rulemaking.  See  APA  section 
553  (b). 

(7)  Notification  Requirements 

In  order  to  adequately  track  wastes 
that  have  been  delisted,  the  EPA  is 
requiring  that  ACC  provide  a  one-time 
notification  to  any  state  regulatory 
agency  through  which  or  to  which  the 
delisted  waste  is  being  carried.  ACC 
must  provide  this  notification  within  60 
days  of  commencing  this  activity. 

B.  What  Happens  if  ACC  Violates  the 
Terms  and  Conditions? 

If  ACC  violates  the  terms  and 
conditions  established  in  the  exclusion, 
the  Agency  will  start  procedures  to 
withdraw  the  exclusion.  Where  there  is 
an  inunediate  threat  to  human  health 
and  the  environment,  the  Agency  will 
evaluate  the  need  for  enforcement 
activities  on  a  case-by-case  basis.  The 
Agency  expects  ACC  to  conduct  the 
appropriate  waste  analysis  and  comply 
with  the  criteria  explained  above  in 
Paragraph  (1)  of  this  exclusion. 
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V.  Public  Comments 

A.  How  May  I  as  an  Interested  Party 
Submit  Comments? 

The  EPA  is  requesting  public 
comments  on  this^proposed  decision. 
Please  send  three  copies  of  your 
comments.  Send  two  copies  to  Section 
Chief,  Corrective  Action  and  Waste 
Minimization  Section,  Multimedia 
Planning  and  Permitting  Division  (6PD- 
C),  Environmental  Protection  Agency 
(EPA),  1445  Ross  Avenue,  Dallas.  Texas 
75202.  Send  a  third  copy  to  Industrial 
Hazardous  Waste  Permits  Division, 
Technical  Evaluation  Team,  Texas 
Commission  on  Environmental  Quality 
(TGEQ).  P.O.  Box  13087,  Austin,  Texas,. 
78711-3087.  Identify  your  comments  at 
the  top  with  this  regulatory  docket 
number:  "F-03-TXDEL-ACC."  You 
may  submit  your  comments 
electronically  to 
peace.michelle@epa.gov. 

You  should  submit  requests  for  a 
hearing  to  Carl  Edlund,  Director, 
Multimedia  Planning  and  Permitting 
Division  (6PD),  Environmental 
Protection  Agency,  1445  Ross  Avenue. 
Dallas,  Texas  75202. 

B.  How  May  I  Review  the  Docket  or 
Obtain  Copies  of  the  Proposed 
Exclusion? 

You  may  review  the  RCRA  regulatory 
docket  for  this  proposed  rule  at  the 
Environmeatal  Protection  Agency 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202.  It  is  available  for  viewing 
in  the  EPA  Freedom  of  Information  Act 
Review  Room  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (214)  665-6444 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
fifteen^  cents  per  page  for  additional 
copies. 

VI.  Regulatory  Impact 

Under  Executive  Order  12866,  the 
EPA  must  conduct  an  "assessment  of 
the  potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
the  EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  fi^om  the  EPA's  lists 
of  hazardous  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazardous. 

•  Because  there  is  no  additional  impact 
from  this  proposed  rule,  this  propo^l 
would  not  be  a  significant  regidation, 
and  no  costAranefit  assessment  is 


requiredi  The  Office  of  Management  and 
Budget  (pMB)  has  also  exempted  this 
rule  fron  i  the  requirement  for  OMB 
review  u  tider  section  (6)  of  Executive 
Order  12 866. 
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VII.  Regi  ilatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
301-612,  whenever  an  agency 
requir  td  to  publish  a  general  notice 
lem;  iking  for  any  proposed  or  final 
prepare  and  make  available 
comment  a  regulatory 
analysis  which  describes  the 
the  rule  on  small  entities  (that 
Dusinesses,  small 
organiza  ions,  and  small  governmental 
jurisdicti  ans).  No  regulatory  flexibility 
analysis  s  required,  however,  if  the 
Adminis  rator  or  delegated 
represen  ative  certifies  that  the  rule  will 
not  have  any  impact  on  a  small  entities. 

This  n  le,  if  promulgated,  will  not 
have  an  i  dverse  economic  impact  on 
small  enl  ities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  the  EPA's 
hazardou  s  waste  regulations  and  would 
be  limit©  1  to  one  facility.  Accordingly, 
I  hereby  ( lertify  that  this  proposed 
regulatio:  i,  if  promulgated,  will  not  have 
a  signific  mt  economic  impact  on  a 
substantipl  number  of  small  entities. 
This  regiJlation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vm.  Pap  erwork  Reduction  Act 

Inform  ition  collection  and  record- 
keeping I  squirements  associated  with 
this  prop  )sed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (pMB)  under  the  provisions  of 
the  Pape^ork  Reduction  Act  of  1980 
(Pub.  L.  36-511,  44  U.S.C.  3501  et  seq.) 
and  havejbeen  assigned  OMB  Control 
Number  2050-0053. 

IX.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
'  Mandates  Reform  Act  of  1995  (UMRA), 
Pub.  L.  1J4-4,  which  was  signed  into 
law  on  Kfcrch  22, 1995,  the  EPA 
generallyjmust  prepare  a  written 
statement  for  rules  with  Federal 
mandate^  that  may  result  in  estimated 
costs  to  s  ate,  local,  and  tribal 
govemm*  nts  in  the  aggregate,  or  to  the 
private  s«  ctor,  of  $100  million  or  more 
in  any  on  b  year. 

When  i  uch  a  statement  is  required  for 
the  EPA  I  ules,  under  section  205  of  the 
UMRA  H  A  must  identify  and  consider 
alternativ  bs,  including  the  least  costly, 
most  cost  effective,  or  least  burdensome 
altemativie  that  achieves  the  objectives 
of  the  rule.  The  EPA  must  select  that 
altemati\^.  unless  the  Administrator 
explains  |a  the  final  rule  why  it  was  not 
selected  dr  it  is  inconsistent  with  law. 


Before  the  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  UMRA 
a  small  government  agency  plan.  The 
plan  must  provide  for  notifying 
potentially  affected  small  governments, 
giving  them  meaningful  and  timely 
input  in  the  development  of  the  EPA 
regulatory  proposals  with  significant 
Federal  intergovenmiental  mandates, 
and  informing,  educating,  and  advising 
them  on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  state,  local,  or  tribal  governments 
or  the  private  sector. 

The  EPA  finds  that  this  delisting 
decision  is  deregulatory  in  nature  and 
does  not  impose  any  enforceable  duty 
on  any  State,  local,  or  tribal 
governments  or  the  private  sector.  In  - 
addition,  the  proposed  delisting 
decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  under 
UMRA  section  203. 

X.  Executive  Order  13045 

The  Executive  Order  13045  is  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
This  order  applies  to  any  rule  that  the 
EPA  determines  (1)  is  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  enviroimiental  health  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  this  is 
not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

XI.  Executive  Order  13084 

Because  this  action  does  not  involve 
any  requirements  that  affect  Indian 
tribes,  the  requirements  of  section  3(b) 
of  Executive  Order  13084  do  not  apply. 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  affects  or  uniquely  affects 
the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
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those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments. 

If  the  manda|e  is  unfunded,  the  EPA 
must  provide  to  the  Office  Management 
and  Budget,  in- a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  the  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition.  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  to  have  "meaningful  and 
timely  input"  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Xn.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  1 2(d)  if  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  developed  or 
adopted  by  voluntary  consensus 


standard  bodies.  Where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by  the 
EPA,  the  Act  requires  that  Agency  to 
provide  Congress,  through  the  OMB,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  does  not  establish  any  new 
technical  standards  and  thus,  the 
Agency  has  no  need  to  consider  the  use 
of  voluntary  consensus  standards  in 
developing  this  final  rule. 

Xm.  Executive  Order  13132  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  impHcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  impose  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  the  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  state 


Table  2.— Waste  Excluded  From  Specific  Sources 


law  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  federalism 
implication.  It  will  not  have  a 
substantial  direct  effect  on  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  facility. 

Usts  of  Subjects  in  40  CFR  Part  261 

Environmental  protection,  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.Q 
6921(f). 

Dated:  November  6,  2003. 

Bill  Luthans, 

Acting  Director.  Multimedia  Planning  and 
Permitting  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  to  be 
amended  as  follows: 

PART  261— IDENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922,  and  6938. 

2.  In  Table  2  of  Appendix  K  of  Part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  DC  to  Part  261— Waste 
Excluded  Under  §§  260.20  and  260.22 


Facility 


Address 


Waste  description 


American  Chrome  & 
Chemicals. 


Corpus  Christi. 
Texas. 


'^MM 'Sb^"S^i'!!!  ^^^J!^"^'  ^^^  No.  K006)  generated  at  a  rriaximum  gerleration  of 
S^D  teS   "^  '^^  "^^  "^^'  [publication  date  of  the  final  rule]  and  ^pcsed  in  a 

^^nT^  imptement  a  verification  program  that  meets  the  following  Paragraphs- 
VrS^ff  -I^       ^  ^'  *^'^^^  constituent  concentrations  must  not  exceed  the  foitowing  levels 

^zS^l^.r"*^*^*^'  ^^'^'-  '^^^-°°^'^-   Barium-100.0;   Chromium-5.0;  ThaHium-0.355; 

(2)  Waste  Holding  and  Handling: 

^^L'S^L^  ^m"^^,  lf°"*y  ^"^  *^^  "°'  '^^^^  ^  "CRA  perniit,  therefore.  ACC  must  store  the 
dewatered  sludge  following  the  requirements  specified  in  40  CFR  262.34.  or  cwtinurto  dS)^ 

^nisi%"i££rsrs^  ^'^y-  r  "^^  *^^  comp^ted^StS^'s; 

aescnt)ed  in  Paragraph  (3),  as  appropnate.  and  valid  analyses  show  that  paragraph  (1)  is  sati^ 

^^i!f^  °^  ^^^^  measured  in  me  samples  of  the  dewatered  sludge  that  do  not  exceed 
Sr«M^  ^^TJOL^f't^'^  <^>  ^'^  non-hazardous.  ACC  can  mana^d  diS)»^the?S 
hazardous  dewatered  sludge  according  to  all  applicable  solid  waste  regulations 
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Facility 


Address 


Waste  description 


(C)  If  constiti^nt  levels  in  a  sample  exceed  any  of  the  delisting  levels  set  in  Paragraph  (3),  ACC 
must  retreai  the  t>atches  of  waste  used  to  generate  ttie  representative  sample  until  it  meets  the 
levels.  ACQ  must  repeat  the  analyses  of  the  treated  waste.  _ 

(D)  If  the  faulty  does  not  treat  the  waste  or  retreat  it  until  it  meets  the  delisting  levels  in  Para- 
graph (1),  /^CC  must  manage  and  dispose  the  waste  generated  under  Subtitle  C  of  RCRA. 

(E)  ThB  dew^ered  sludge  must  pass  paint  filter  test  as  descril)ed  in  SW  846,  Method  9095  before 
it  Is  allowed  to  leave  the  facility.  ACC  must  maintain  a  record  of  the  actual  volume  of  the 
dewatered  iludge  to  be  disposed  of-site  according  to  the  requirements  in  Paragraph  (5). 

(3)  Verificatioii  Testing  Requirements:  ACC  must  conduct  verification  testing  each  time  it  decides 
to  evacuatf  the  tank  contents.  Four  (4)  representative  composite  samples  shall  be  collected 
from  the  d#watered  sludge.  ACC  shall  analyze  the  verification  samples  according  to  the  con- 
stituent list  specified  in  Paragraph  (1)  and  submit  the  analytical  results  to  EPA  within  10  days  of 
receiving  tHe  analytical  results.  If  the  EPA  determines  that  the  data  collected  under  this  Para- 
graph do  not  support  the  data  provided  for  the  petition,  the  exclusion  will  not  cover  the  gen- 
erated wasies.  The  EPA  will  notify  ACC  the  decision  in  writing  within  two  weeks  of  receiving  this 
Informationi 

(4)  Changes  |i  Operating  Conditions:  If  ACC  significantly  changes  the  process  described  in  its  pe- 
tition or  stirts  any  processes  that  may  or  coukj  affect  the  composition  or  type  of  waste  gen- 
erated as  ^stat>lished  under  Paragraph  (1)  (by  illustratk>n,  but  not  limitation,  changes  in  equip- 
ment or  operating  conditions  of  the  treatment  process),  they  must  notify  the  EPA  in  writing;  they 
may  no  lor)ger  handle  the  wastes  generated  from  the  new  process  as  nonhazardous  until  the 
test  resultsiof  the  wastes  meet  the  delisting  levels  set  in  Paragraph  (1)  and  they  have  received 
written  approval  to  do  so  from  the  EPA. 

(5)  Data  Submittals:  ACC  must  submit  the  information  described  betow.  If  ACC  fails  to  submit  the 
required  data  within  the  specified  time  or  maintain  the  required  records  or»-site  for  the  specified 
tirT>e,  the  EPA,  at  its  discretion,  will  consider  this  suffk^ient  basis  to  reopen  the  exclusion  as  de- 
scribed In  (Paragraph  6.  ACC  must: 

(A)  Submit  tl^e  data  otrtained  through  Paragraph  3  to  the  Section  Chief,  Conw:tive  Action  and 
Waste  Mirtmization  Section,  Environmental  Protection  Agency,  1445  Ross  Avenue,  Dallas, 
Texas  752i2-2733,  Mail  Code,  (6PD-C)  within  the  time  specified. 

(B)  Compile  fecords  of  operating  conditions  and  analytnal  data  from  Paragraph  (3),  summarized, 
and  maint^ned  on-site  for  a  minimum  of  five  years. 

(C)  Furnish  tjiese  records  and  data  when  the  EPA  or  the  State  of  Texas  request  them  for  inspec- 
tion. ' 

(D)  Send  alohg  with  all  data  a  signed  copy  of  the  following  certifKatk)n  statement,  to  attest  to  the 
truth  and  accuracy  of  the  data  submitted: 

Under  civil  ^id  criminal  penalty  of  law  for  the  making  or  submissk>n  of  false  or  fraudulent  state- 
ments or  r^resentatkms  (pursuant  to  the  apptk:at>le  proviskms  of  the  Federal  Code,  whteh  in- 
clude, but  inay  not  be  limited  to,  18  U.S.C.  1001  and  42  U.S.C.  6928),  I  certify  that  the  infonna- 
tion  contaified  in  or  accompanying  this  document  Is  true,  accurate  and  complete. 

As  to  the  (tlkose)  Identified  sectkjn(6)  of  this  document  for  which  I  cannot  personally  verify  its 
(their)  trutti  and  accuracy,  I  certify  as  the  company  official  having  supen^sory  responsibility  for 
the  persoiis  who,  acting  under  my  direct  ir>structions,  made  the  verificatkxi  that  this  information 
is  true,  accurate  and  complete. 

If  any  of  thisj  Information  Is  determined  by  the  EPA  in  its  sole  discretion  to  be  false,  inaccurate  or 
incomplete,  and  upon  conveyance  of  this  fact  to  the  company,  I  recognize  and  agree  that  this 
exclusion  ©f  waste  will  be  void  as  if  it  never  had  effect  or  to  ttie  extent  directed  by  the  EPA  and 
that  the  company  will  be  liable  for  any  actions  taken  in  contravention  of  the  company's  RCRA 
and  CERGLA  obligations  premised  upon  ttie  company's  reliance  on  the  void  exclusion. 

(6)  Reopenef: 

(A)  If.  anytinje  after  disposal  of  ttie  delisted  waste,  ACC  possesses  or  is  ottienwise  made  aware  of 
any  environmental  data  (Including  but  not  limited  to  leachate  data  or  ground  water  monitoring 
data)  or  ^y  other  data  relevant  to  the  delisted  waste  indrcating  that. any  constituent  identified 
for  ttie  delsting  verification  testing  is  at  level  higher  than  ttie  delisting  level  allowed  by  the  Divi- 
sk>n  Director  in  granting  the  petition,  then  the  facility  must  report  the  data,  in  writing,  to  the  Divi- 
sion Direoor  within  10  days  of  first  possessing  or  being  made  aware  of  that  data. 

(B)  If  ttie  veffication  testing  of  ttie  waste  does  not  meet  ttie  delisting  requirements  in  Paragraph  1 , 
ACC  mua  report  ttie  data,  In  writing,  to  ttie  Division  Director  within  10  days  of  first  possessing 
or  being  riade  aware  of  that  data. 

(C)  If  ACC  fails  to  submit  ttie  information  described  In  paragraph^  (5),(6)(A)  or  (6)(B)  or  If  any 
other  Infofnation  is  received  ft-om  any  source,  the  Division  Director  will  make  a  preliminary  de- 
terminatioli  as  to  whether  the  reported  Information  requires  Agency  action  to  protect  human 
health  or  fie  environment.  Further  action  may  Include  suspending,  or  revoking  ttie  exclusion,  or 
other  appropriate  response  necessary  to  protect  human  health  and  the  environment. 

(D)  If  ttie  ci/islon  Director  determines  ttiat  the  reported  information  does  require  Agency  action, 
the  Divlsidn  Director  will  notify  the  facility  in  writing  of  the  actions  the  Division  Director  believes- 
are  necessary  to  protect  human  health  and  the  environment.  The  notice  shall  include  a  state- 
ment of  trte  proposed  action  and  a  statement  providing  the  facility  with  an  opportunity  to  present 
informatiori  as  to  why  the  proposed  Agency  action  is  not  necessary.  The  facility  shall  have  10 
days  frort^  the  date  of  the  Division  Director's  noXice  to  present  such  informatkin. 
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Facility 


TABLE  2.-WASTE  EXCLUDED  FROM  SPECIRC  SOURCES-Continued 


Address 


Waste  description 


(E)  FoUwwng  the  receipt  of  intomiation  fcom  «»  facility  descrit>ed  in  Daraoraoh  (6\(D\  «>r  «  «/.  « 

(7)  Notificatioo  Requirements:  ACC  must  do  the  foHowing  before  trarisportina  the  deUstPri  wi,act« 

ning  such  activities.  If  ACC  transports  the  excluded  wa^P  tn  nr  mar^.  S^     ^  .  °®*"" 

(B)^e  the  ooe-BTK!  wfflto  ™aitolk»i  «  the,  ship  me  aeliaM  waste  10  a  «ftei«  dfcp^ 
'■"LSfh^KfttTEx'SSr  -  »-«  '">■*"«"«"'»  ««^  va^nce  a«,  a  pes. 
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BILUNG  CODE  65G0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7586-7] 

NatkMMl  Oil  and  Hazardous 
Sutistances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  notice  of  intent  to 
deiete  the  FoUansbee  Superfund  Site 
from  the  National  Priorities  List. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  isissuing  a 
notice  of  intent  to  delete  the  FoUansbee 
Superfund  Site  (Site),  FoUansbee,  WV, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comments  on  this 
notice  of  intent.  The  NPL,  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980.  as  amended,  is 
found  at  appendix  B  of  40  CFR  part  300 
of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  The  EPA  and  the  State  of  West 
Virginiar  through  the  Department  of 
Environmental  Protection,  have 
determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed.  However,  this  deletion 
does  not  preclude  future  actions  imder 
Superfund. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  Ve 
are  publishing  a  direct  final  notice  of 


deletion  of  the  FoUansbee  Superfund 
Site  without  prior  notice  of  intent  to 
delete  because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  deletion 
in  the  preamble  to  the  direct  final 
deletion.  If  we  receive  no  adverse 
comment(s)  on  this  notice  of  intent  to 
delete  or  the  direct  final  notice  of 
deletion,  we  will  not  take  further  action 
on  this  notice  of  intent  to  delete.  If  we 
receive  adverse  comment(s),  we  will 
withdraw  the  direct  final  notice  of 
deletion  and  it  will  not  take  effect.  We 
will,  as  appropriate,  address  all  public 
comments  in  a  subsequent  final  deletion 
notice  based  on  this  notice  of  intent  to 
delete.  We  will  not  institute  a  second 
comment  period  on  this  notice  of  intent 
to  delete.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  For 
additional  information,  see  the  direct 
final  notice  of  deletion  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  December  17,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  David  Polish. 
Commimity  Involvement  Coordinator 
U.S.  EPA  3HS43,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029, 
polish.david@epa.gov,  (215)  814-3227. 
INTORMA-nON  REPOSrrORIES:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  locations:  U.S. 
EPA  Region  III,  Regional  Center  for 
Environmental  Information  (RCEI),  1650 
Arch  Street,  Philadelphia,  PA  19103- 
2029.  (215)  814-5364.  Monday  through 
Friday  8  a.m.  to  4:30  p.m.  FoUansbee 


City  Library,  844  Main  Street, 
FoUansbee,  WV  26037,  (304)  527-0860, 
Monday  through  Thursday  11  a.m.  to  7 
p.m..  Friday  and  Saturday  9  a.m.  to  1 
p.m. 

FOR  FURTHER  INRORMATION  CONTACT: 

Anthony  C.  lacobone.  Remedial  Project 
Manager.  U.S.  EPA  3HS23. 1650  Arch 
Street.  Philadelphia,  PA  19103-2029. 
iacobone.unthony@epa.gov,  (215)  814- 
5237. 

SUPPLEMENTARY  MFORMATKM:  For 

additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this  . 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  300 

Envirormiental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR. 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923;    ' 
3  CFR.  1987  Comp.,  p.  193. 

Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  in. 
[FR  Doc.  03-28575  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7576] 

Propoeed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA), 

Emergency  Preparedness  and  Response 

Directorate,  DepartAent  of  Homeland 

Security. 

ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insiu-ance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  foUowing  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 


State 


Massachusetts 


City/lown/county 


North  Reading 
'  (Town),  Mid- 
dlesex County. 


FOR  FURT»^R  INFORMATION  CONTACT: 

Doug  Bell(>mo,  P.E.,  Hazard 
Identificalfion  Section,  Emergency 
Preparedn  ess  and  Response  Diiectorate, 
FEMA,  50  )  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-2903. 
SUPPLEMB ITARY  INFORMATION:  FEMA 
proposes  1  o  make  determinations  of  base 
flood  elev  itions  and  modified  base 
flood  elev  itions  for  each  community 
listed  belc  w,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  4 1  U.S.C.  4104,  and  44  CFR 
67.4(a).     I 

These  proposed  base  flood  and 
modified  $FEs,  together  with  the 
floodplai^  management  criteria  required 
by  44  CF^  60.3,  are  the  minimum  that 
are  requirted.  They  should  not  be 

I  to  mean  that  the  community 
ige  any  existing  ordinances 
jre  stringent  in  their 
management  requirements, 
lunity  may  at  any  time  enact 
[juirements  of  its  own,  or 
pursuant  io  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodttlain  management 
requiremi  mts  of  the  NFIP  and  are  also 
used  to  ci  Iculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  fini  1,  and  for  the  contents  in  these 
buildings 

Nationhl  Environmental  Policy  Act. 
This  pro[  osed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Enviroimiental 
Consider  ition.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigatio  a  Division  Director  of  the 
Emergeni  :y  Prepeiredness  and  Response 
Directors  te  certifies  that  this  proposed 


construec 
must  cha 
that  are  i 
floodplai^ 
The  comr 
stricter  re 


Source  of 


rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  BFEs  are  required 
by  die  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104.  and  are  required 
to  establish  and  maintain  conunimity 
eligibility  in  the  NFIP.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778.  * 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67--(AMENDE0} 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  at  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR^ 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  ais  follows: 


looding 


Martins  Brook 


Skug  River  .... 


Martins  Pond 


Bear  Meadow 
Brook  


Maps  availabie  for  inspectkxi  at  tt>e  North  Reading  Towr 

Send  comments  to  Mr.  James  P.  Muktoon,  Chairman 
North  Street,  North  Reading,  Massachusetts  01864. 


Location 


At  Park  Street  

At  outlet  of  Martins  Pond 


At  confluence  with  Martins  Pond 

Approximately  150  feet  upstream  of  the 
corporate  limits. 

At  its  outlet  into  Martins  Brook  

At  confluence  of  Skug  River 

At  Haverhill  Street 

Approximately  1,125  feet  upstrearri  of  Ha- 
verhill Street. 


#Depth  in  feet  above 

ground. 

*  Elevatran  in  feet 

(NGVD) 

•Elevatkm  in  feet  (NAVD) 


Existing 


*71 
•83 

•83 
•83 

•83 
•83 

None 
None 


Modified 


•74 
•80 

*80 
•84 

•80 
•80 
"72 
7* 


Hall,  235  North  Street,  North  Reading,  Massachusetts. 

f  the  Town  of  North  Reading  Board  of  Selectmen,  North  Reading  Town  Hall,  235 
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(Catalog  of  Federal  Domestic  Assistance  No 
83.100,  "Flood  Insurance") 

Dated:  November  5,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-28633  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44CFRPart67  ^ 

[Docket  No.  FEMA-P-76411 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Basetl%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 


at  the  office  of  the  Chief  Executive 
Officer  of  each  commimity.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington 
DC  20472,  (202)  646-2903.  ' 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  r^atory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 
'  Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127,  44  FR  19367 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding  and  location  of  referenced  elevation 


Hutchins  Creek: 

Just  downstream  of  Langdon  Drive 


flatvSS'cS*^'^  915  feet  upstream  of  North  JJ  Lemmon  Street 

Approximately  100  feet  downstream  of  the  confluence  of  Stream  4B4 

Approximately  2,350  feet  upstream  of  Soutti  Miller  Ferry  Road 
otfBam  4B4: 


•Elevation  in  feet  (NGVD) 


Existing 


Approximately  500  feet  upstream  of  the  confluence  with  Rawlins  Creek 

Approximately  425  feet  upstream  of  North  Denton  Street 

ADDRESSES:  

City  of  Hutchins,  Dallas  County,  Texas 

Maps  are  available  for  inspection  at  Gross  and  Associates  Real  Estate,  206  North  Pacific  Street.  Hutchins,  Texas. 


•400 
None 
•395 
•491 
•395 
None 


Modified 


•399 
•484 
•396 
•490 
•396 
•469 


Communities  affected 


Dallas  County,  TX. 
(Unincorporated  Areas). 
City  of  Hutchins. 

Dallas  County. 
(Unincorporated  Areas). 
City  of  Hutchins. 

Dallas  County. 
(Unincorporated  Areas). 
City  of  Hutchins. 
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Source  of  flooding  and  location  of  referencad  elevation 
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'Elevation  in  feet  (NQVD) 


Existing 


Modified 


Send'comments  to  The  Honorat)te  Artis  Jotinson,  Mayor,  Clt^  of  Hutchins,  P.O.  Box  500,  Hutchins,  Texas  75141. 
Unincorporated  Areas  ofDattas  County,  Texas  | 

Maps  are  availal)le  for  inspection  at  ttie  Dallas  County  Recads  Building,  509  Main  Street,  Dallas,  Texas. 
Send  comments  to  The  Honorable  Lee  F.  Jackson,  Judge, 
75202. 


Communities  affected 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  November  4,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
|FR  Doc.  03-28634  Filed  11-14-03;  8:45  am] 
BILLING  CODE  911&-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44CFRPart67 

[Docket  No.  FEMA-P-7639] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Oepartment  of  Homeland  Security. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  fOr  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 


Dallas  County,  Administration  Building,  41 1  Elm  Street,  2nd  Roor,  Dallas,  Texas 


at  the  offi  ;e  of  the  Chief  Executive 
Officer  of  each  community.  The 
respectivi  addresses  are  listed  in  the 
table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Beljomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Prepared)  less  and  Response  Directorate, 
Federal  E  mergency  Management 
Agency,  I  00  C  Street.  SW.,  Washington, 
DC  20472  ,  (202)  646-2903. 
SUPPLEME  NTARY  INFORMATION:  The 
Federal  E  mergency  Management  Agency 
makes  thi !  final  determinations  listed 
below  foi  the  modified  BFEs  for  each 
communi  ty  listed.  These  modified 
elevation;  have  been  published  in 
newspapi  srs  of  local  circulation  and 
ninety  (9 ))  days  have  elapsed  since  that 
publicati  )n.  The  Mitigation  Division 
Director  if  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeels  resulting  from  this 
notificatkjn. 

These  )roposed  BFEs  and  modified 
BFEs,  to{  ether  with  the  floodplain 
managen  ent  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  she  uld  not  be  construed  to  mean 
that  the  c  ommunity  must  change  any 
existing  i  )rdinances  that  are  more 
stringent  in  their  floodplain 
managen  lent  requirements.  The 
commun  ity  may  at  any  time  enact 
stricter  r  squirements  of  its  own,  or 
pursuanl  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  pr  oposed  elevations  are  used  to 
meet  the  floodplain  management 
requiren  ents  of  the  NFIP  and  are  also 
used  to  ( alculate  the  appropriate  flood 
insuranc  e  premium  rates  for  new 
building  5  built  after  these  elevations  are 
made  fir  al,  and  for  the  contents  in  these 
buildings. 

Natioi  \al  Environmental  Policy  Act. 
This  pro  Dosed  rule  is  categorically 
exclude!  i  from  the  requirements  of  44 
CFR  Part  10,  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  comrnimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1 .  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be     ' 
amended  as  follows: 
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State 


Ml 


City/town/county 


Source  of  flooding 


Cass  River 


Location 


Range  of  BFEs 
Elevation  in  feet  *(NGVD) 


Existing 


Vassar  (City), 
Tuscola  County. 
Maps  are  available  for  inspection  at  City  Hall.  287  East  Huron  Avenue.  Vassar.  Michigan 
Send  comments  to  The  Honorable  Scott  Atkins.  CHy  Manager.  City  of  Vassar.  287  East  Huron  Avenue.  Vassar,  MK:higan  48768 


•634 


Modified 


•639 


State 


TX 


City/town/county 


Ingleside  (City). 
San  Patricio 
County. 


Source  of  flooding 


McCampbell  Slough 


Location 


#Depth  in  feet  atx>ve 

ground. 

'Elevation  in  feet. 

•(NGVD)        O(NAVD) 


Existing 


Approximately  0.6  mile  downstream  of 
FM  3512. 


None 


Modified 


*9 


Approximately  580  feet  upstream  of  State  None  M3 

^  are  ,.a,.*  ,o,  i™p«^  a,  ,„,e.«e  C^  Ha«.  2e7,  San  ^  olT:^"^  "'"' 
r'SSISS''  '°  "^  """*^  ™'^  '"^-  """■  <='"  °'  '"S^-  «^'  ^  A"9*  Avenue.  Pa  Drawer  400,  IngtesMe.  Texas 


State 


TX 


City/town/county 


San  Patricio  Coun- 
ty, (Unincor- 
porated Areas). 


Source  of  flooding 


McCampbell  Slough 


Location 


Approximately  230  feet  downstream  of 
State  Highway  35  (Wheelec  Avenue). 

Approximately  1.2  miles  upstream  of  FM 
3512. 


#Depth  in  feet  above 

ground. 

'Elevation  in  feet. 

'(NGVD)        O(NAVD) 


Existing 


None 


Norte 


Modified 


•8 


•11 


"Texa?  ""'^"'^  '"  '"^*°"  ''  "^  ^  ''^♦-'^  C-"^  H«^  '^^Partment.  Environmental  Division,  300  North  Racha.  Avenue.  Sinton. 
Send  comments  to  The  Honorable  Terry  Simpson.  Judge.  San  Patricio  County.  400  West  Sinton  Street.  Room  109,  ^nton.  Texas  78387-3825. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  November  4,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-28635  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  9110-12-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1803  Through  1809. 
1811,  and  1812 

RIN  2700-AC65 

Re-Issuance  of  NASA  FAR  Regulations 
Consistent  With  the  Federal 
Acquisition  Regulations  System 
Guidance  and  Policy 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  NASA  FAR  Supplement 


(NFS)  by  removing  from  the  Code  of 
Federal  Regulations  (CFR)  those 
portions  of  the  NFS  containing 
information  that  consists  of  internal 
Agency  administrative  procedures  and 
guidance  that  does  not  control  the 
relationship  between  NASA  and 
contractors  or  prospective  contractors. 
This  proposed  rule  is  consistent  with 
the^idance  and  policy  in  FAR  Part  1 
regarding  what  comprises  the  Federal 
Acquisition  Regulations  System  and 
requires  publication  for  public 
comment.  The  NFS  document  will 
Continue  to  contain  both  information 
requiring  codification  in  the  CFR  and 
internal  Agency  guidance  in  a  single 
document  that  is  available  on  the 
Internet.  This  proposed  rule  will  reduce 
the  administrative  burden  and  time 
associated  with  maintaining  the  NFS  by 
only  publishing  in  the  Federal  Register 
for  codification  in  the  CFR  material  that 
is  subject  to  public  comment. 

DATES:  Comments  should  be  submitted 
on  or  before  January  16,  2004,  to  be 


considered  in  formulation  of  the  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Celeste 
Dalton,  NASA.  Office  of  Procurement, 
Contract  Management  Division  (Code 
HK),  Washington  DC  20546  or  via  the 
hiternet  at  Celeste.M.Dalton@nasa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Dalton,  NASA,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK);  (202)  358  1645;  e- 
mail:  Celeste.M.Dalton@nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Currently,  the  NASA  FAR 
Supplement  (NFS)  contains  information 
to  implement  or  supplement  the  FAR. 
This  information  contains  NASA's 
policies,  procedures,  contract  clauses, 
solicitation  provisions,  and  forms  that 
govern  the  contracting  process  or 
otherwise  control  the  relationship 
between  NASA  and  contractors  or 
prospective  contractors.  The  NFS  also 
contains  information  that  consists  of 
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internal  Agency  administrative 
procedures  and  guidance  that  does  not 
control  the  relationship  between  NASA 
and  contractors  or  prospective 
contractors.  Regardless  of  the  nature  of 
the  information,  as  a  policy,  NASA  has 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA)  within 
the  Office  of  Management  and  Budget 
(OMB)  and  published  in  the  Federal 
Register  all  changes  to  the  NFS.  FAR 
1.101  states  in  part  that  the  "Federal 
Acquisition  Regulations  System  consists 
of  the  Federal  Acquisition  Regulation 
(FAR),  which  is  the  primary  document, 
and  agency  acquisition  regulations  that 
implement  or  supplement  the  FAR.  The 
FAR  System  does  not  include  internal 
agency  guidance  of  the  type  described 
in  1.301(a)(2)."  FAR  1.301(a)(2)  states  in 
part  "an  agency  head  may  issue  or 
authorize  the  issuance  of  internal 
agency  guidance  at  any  organizational 
level  (e.g..  designations  and  delegations 
of  authority,  assignments  of 
responsibilities,  work-flow  procedures. 
and  internal  reporting  requirements)." 
Further,  FAiri.303  states  that  issuances 
under  FAS.  1.301(a)(2)  need  not  be 
published  in  the  Federal  Register. 
Based  on  the  foregoing,  NASA  is  not 
required  to  publish  and  codify  internal 
Agency  guidance. 

This  proposed  rule  will  modify  the 
existing  practice  by  only  publishing 
those  regulations  which  may  have  a 
significant  effect- beyond  the  internal 
operating  procedures  of  the  Agency  or 
.  have  a  significant  cost  or  administrative 
impact  on  contractors  or  offerors. 

The  NFS  will  continue  fo  integrate 
into  a  single  document  both  regulations 
subject  to  public  comments  and  internal 
Agency  guidance  and  procedures  that 
do  not  require  public  comment.  Those 
portions  of  the  NFS  that  require  public 
comment  will  continue  to  be  amended 
by  publishing  changes  in  the  Federal 
Register.  NFS  regulations  that  require 
public  comment  are  issued  as  Chapter 
18  of  Title  48,  CFR.  Changes  to  portions 
of  the  regulations  contained  in  the  CFR. 
along  with  changes  to  internal  guidance 
and  procedures,  will  be  incorporated 
into  the  NASA-maintained  Internet 
version  of  the  NFS  through  Procurement 
Notices  (PNs).  The  single  official  NASA- 
maintained  version  of  the  NFS  will 
remain  available  on  the  Internet.  NASA 
personnel  must  comply  with  all 
regulatory  and  internal  guidance  and 
procedures  contained  in  the  NFS. 

This  proposed  rule  will  result  in 
savings  in  terms  of  the  number  of  rules 
subject  to  publication  in  the  Federal 
Re^ster  and  provide  greater 
responsiveness  to  internal 
administrative  changes. 


B.  Regult  tory  Flexibility  Act 


This 
have  a 


pio 
si{  ;n 


a  substai|tial 

with  the 

Flexibililjv 

because 

remove 

consi 


fiom 


posed  rule  is  not  expected  to 
ificant  economic  impact  on 
number  of  small  entities 
neaning  of  the  Regulatory 
y  Act,  5  U.S.C.  601  et  seq., 
t  lis  proposed  rule  would  only 
the  CFR  information  that  is 
internal  Agency 
procedures  and 
The  information  removed 
CFR  will  continue  to  be  made 
to  the  public  via  the  Internet. 


densd 
administrative 
guidance 
fit)m  the 
available 

C.  Paper  vork  Reduction  Act 

The  Pa  perwork  Reduction  Act  does 
not  appl]  because  the  changes  do  not 
impose  r  ;cordkeeping  or  information 
collectio:  i  requirements  which  require 
the  appn  ival  of  the  Office  of 
Managen  lent  and  Budget  under  44 
U.S.C.  3i01.etseq. 

List  of  Stbjects  in  48  CFR  parts  1801, 
1803  through  1809, 1811,  and  1812 

Government  procurement. 

Tom  Luedtke, 

Assistant  k\dministrator  for  Procurement. 

Accoriingly,  48  CFR  parts  1801,  1803 
through  1809,  1811,  and  1812  are 
proposed  to  be  amended  as  follows: 

1.  Thejauthority  citation  for  48  CFR 
parts  18il,  1803  through  1809, 1811, 
and  1811  continues  to  read  as  follows: 

Authoi|ty:  42  U.S.C.  2473(c)(1). 

PART  liOl— FEDERAL  ACQUISITION 
REGUU  lTIONS  SYSTEM 

2.  Rev  ise  section  1801.105-1  to  read 
as  follov  's: 

1 801 .1 05  -1    Publication  and  code 
arrangen  lent 

fb)(i)  ■  'he  NFS  is  an  integrated 
docume  it  that  contains  both  acquisition 
regulatii  >ns  that  require  public  comment 
and  inte  mal  Agency  guidance  and 
procedu  res  that  do  not  require  public 
commei  t.  NASA  personnel  must 
comply  with  all  regulatory  and  internal 
guidanc  s  and  procedures  contained  in 
the  NFS. 

(ii)  N  'S  regulations  that  require  * 

public  (  Dmment  are  issued  as  chapter 
18oftite48,Cra. 

(iii)  T  le  single  official  NASA- 
maintai  led  version  of  the  NFS  is  on  the 
Internet  (http://www.hq.nasa.gov/office/ 
procure  ment/regs/nfstoc.htm). 

PART  1  )01— {AMENDED] 


3 
subpart  i 
and 


18(1 


Aniend  part  1801  by  removing 

1801.2,  1801.3,  1801.4,  1801.6, 
.7. 


PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

4.  Amend  part  1803  by  removing 
sections  1803.101, 1803.101-1, 
1803.101-2,  1803.104-4,  and  1803.104- 
7;  and  subparts  1803.2, 1803.3, 1803.5, 
1803.6,  1803.7,  and  1803.8. 

PART  1804— ADMINISTRATIVE  ' 

MATTERS 

5.  Amend  part  1804  by  removing 
section  1804.103,  subparts  1804.2, 
1804.5,  1804.6, 1804.8, 1804.9,  1804.70, 
1804.71,  1804.72,  and  1804.73. 

PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

6.  Amend  part  1805  by — 

(a)  Removing  subparts  1805.1  and 
1805.2; 

(b)  In  section  1805.303,  removing 
paragraphs  (a)(i)(A),  (a)(i)(B),  (a)(ii),  and 
(a)(iii); 

(c)  Removing  sections  1805.303-70 
and  1805.303-71;  and 

(d)  Removing  subparts  1805.4  and 
1805.5. 

PART  1806— COMPETITION 
REQUIREMENTS 

7.  Amend  part  1806  by— 

(a)  In  section  1806.202,  removing 
paragraph  (b);  and 

(b)  Removing  section  1806.202-70 
and  subparts  1806.3  and  1806.5. 

PART  1807— ACQUISITION  PLANNING 

8.  Amend  part  1807  by — 

(a)  Removii^  sections  1807.103, 
1807.104, 1807.105,  and  1807.170; 

(b)  Revising  section  1807.107-70; 

(c)  Removing  subparts  1807.2, 1807.3, 
1807.5, 1807.70,  and  1807.71; 

(d)  Revising  section  1807. 7200r  and 

(e)  Removing  sections  1807.7202, 
1807.7203, 1807.7204,  and  1807.7205. 

Revised  sections  1807.107-70  and 
1807.7200  read  as  follows: 

1807.107-70    Orders  against  Federal 
Supply  Schedule  contracts  or  other 
indefinite-delivery  contracts  awarded  by 
another  agency. 

The  FAR  and  NFS  requirements  for 
justification,  review,  and  approval  of 
bundling  of  contract  requirements  also 
apply  to  an  order  from  a  Federal  Supply 
Schedule  contract  or  other  indefinite- 
delivery  contract  awarded  by  another 
agency  if  the  requirements  consolidated 
under  the  order  meet  the  definition  of 
^'bundling"  at  FAR  2.101. 
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1807.7200    Policy. 

(a)  As  required  by  the  Business 
Opportunity  Development  Reform  Act 
of  1988,  it  is  NASA  policy  to— 

(1)  Prepare  an  annual  forecast  and 
semiannual  update  of  expected  contract 
opportunities  or  classes  of  contract      ■ 
opportunities  for  each  fiscal  year; 

(2)  Include  in  the  forecast  contract 
opportunities  that  small  business 
concerns,  including  those  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  may  be 
capable  of  performing;  and 

(3)  Make  available  such  forecasts  to 
the  public. 

(b)  The  annual  forecast  and 
semiannual  update  are  available  on  the 
NASA  Acquisition  Internet  Service 
(http://www.hq.nasa.gov/office/ 
procurement/). 


PART  1808— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

9.  Amend  part  1808  by  removing 
sections  1808.003,  1808.003-70, 
1808.003-71,  1808.003-72,  1^08.003- 
73,  subparts  1808.1,  1808.4,  1808.6, 
1808.7,  section  1808.802,  and  subpart 
1808.11. 

PART  1809— CONTRACTOR 
QUALIHCATIONS 

10.  Amend  part  1809  by  removing 
sections  1809.106,  1809.106-1, 
1809.106-2,  1809.106-3,  1809.106-70 
1809.200,  1809.202,  1809.203, 
1809.203-70,  1809.203-71,  paragraphs 
(b)(i)  and  (b){ii)  in  section  1809.206-1 
1809.404,  1809.405.  1809.405-1, 
1809.405-2,  1809.406,  1809.406-3 
1809.407,  1809.407-3,  1809.408, 


1809.470.  1809.470-1,  1809.470-2, 
1809.470-3,  1809.500,  1809.503.  and 
1809.506. 

PART  1811-OESCRIBING  AGENCY 
NEEDS 

11.  Amend  part  1811  by  removing 
section  1811.002.  subpart  1811.1, 
sections  1811.403,  1811.403-70, 
1811.404,  and  subparts  1811.5  and 
1811.6. 

PART  1812— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.  Amend  part  1812  by  removing 
subpart  1812.1,  and  sections  1812.302 
and  1812.404. 

[FR  Doc.  03-28551  Filed  11-14-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
public,  ^4otices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act;  System  of  Records 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  revision  of  Privacy  Act 
systems  of  records  and  proposed  new 
routine  uses. 

SUMMARY:  Notice  is  hereby  given  that 
the  United -States  Department  of 
Agriculture  (USDA)  is  proposing  to 
change  the  USDA  Privacy  Act  System  of 
Records  by  re-designating  a  USDA  _ 
Office  of  Outreach  system  of  records  as 
a  USDA  Farm  Service  Agency  (FSA) 
system.  The  system  is  being  added 
numerically,  editorial  and  clarification 
amendments  are  noted,  and  newtoutine 
uses  are  being  added  to  the  system. 
DATES:  This  notice  will  be  adopted 
without  further  publication  in  the 
Federal  Register  on  December  29,  2003, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Comments  must  be  received 
by  Ae  contact  person  listed  below  on  or 
before  December  17,  2003,  to  be  assiu-ed 
consideration. 

4PDRESSES:  Interested  persons  may 
submit  written  comments  to  Ronald  W. 
HoUing,  Assistant  to  the  Director,  Office 
of  Business  and  Program  Integration, 
-Farm  Service  Agency,  STOP  0501, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0501,  (202)  720- 
8530;  e-mail  i?onaid.Ho/7j7ig@usda.gov. 
The  public  may  inspect  comments 
received  on  this  notice  Monday-Friday, 
except  holidays,  between  8:15  a.m.  and 
-4:45  p.m.  in  Room  4704-S  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT^: 

Ronald  W.  Holling,  Assistant  to  the 
Director,  Office  of  Business  and  Program 
Integration,  Farm  Service  Agency,  STOP 
0501,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0501.  (202)  720- 
8530;  e-mail  RonaIcl_Holling@usda.gov. 


SUPPLEMENTARY  INFORMATION:  This 
notice  cciticems  a  Privacy  Act  system  of 
records  qurrently  maintained  by  the 
USDA  Opice  of  Outreach.  Pursuant  to 
the  Priviy  Act,  5  U.S.C.  552a,  USDA 
hereby  U  kes  the  following  action: 
Transfer  of  responsibility  for  the  Privacy 
Act  Syst(  sm  of  records  for  the  Minority 
Farm  Rei  ;ister  from  USDA's  Office  of 
Outreacl  to  FSA  and  addition  of  new 
routine  i  ses. 

The  R(  gister  is  a  voluntary  list  of 
minority  farm  or  ranch  operators, 
landowners,  tenants  and  others  with 
farming  )r  ranching  interest.  It  is  being 
created  i|i  an  effort  to  address  the 
decline  ( if  minority-owned  farms. 
Minority  farmers  and  their  advocates 
called  fa  r  the  creation  of  a  register  at 
USDA  Civil  Rights  Action  Team  public 
forums  in  early  1997  because  of  the 
decline  in  the  amount  of  farm  land 
owned  qy  minorities,  especially 
African-Americans.  Register 
participants  will  receive  USDA  program 
information  to  help  sustain  or  increase 
present  j)wnership  levels. 

The  Register  will  be  used  and 
administered  by  FSA's  Office  of 
Outreach  to  expand  its  Outreach  and 
Assistaijce  for  Socially  Disadvantaged 
FarmersI  and  Ranchers  Program.  The 
Office  o  Outreach  will  use  the  Register 
to  provi  le  detciiled  individual 
informa  ion  or  summary  information 
about  al|  participants  to  Government 
agencie^,  minority-serving  educational 
institutibns,  and  community-based 
organizations  engaged  in  farm  land 
outreac%  and  assistance  efforts.  The 
Registeit  will  enable  those  organizations 
to  disselninate  to  minority  farm  owners 
and  ope  rators  the  most  comprehensive 
information  about  FSA  programs  and 
service^,  including  commodity 
progranis,  conservation  programs, 
disaster  assistance  programs,  farm  loan 
progran  is,  and  price  support  programs. 
Minorit  y  farm  operators  who  currently 
do  not  ( iwn  any  land  are  encouraged  to 
particip  ate  so  they  may  also  receive 
informa  Uon  on  targeted  programs  to 
include  possible  land  ownership. 
Most  U.S.  farm  land  is  afready 
defined  by  geographic  location,  by 
owner,  md  by  operator  in  records 
mainta:  ned  by  FSA.  For  those  people  for 
whom   'SA  maintains  current  records, 
particif  ation  in  the  Register  will  only 
require  signatiue  of  the  Minority  Farm 
Registe  ■  permission  form.  If  a  minority 
farm  la  id  operator  and/or  owner  whose 


information  is  not  already  on  file  wishes 
to  be  included  on  the  Register,  he  or  she 
will  provide  name,  address,  phone 
number.  Social  Security  Number,  farm 
location,  race,  ethnicity  and  gender  on 
the  Minority  Farm  Register  permission 
form.  Names  and  addresses  will  be  the 
only  required  information.  Providing 
Social  Seciuity  Numbers,  phone 
numbers,  race,  ethnicity  and  gender  will 
be  completely  voluntary.  The 
permission  form  will  be  issued  in 
Spanish  and  English.  Informational 
registration  materials  will  be  distributed 
to  local.  State  and  Federal  community- 
based  organizations,  educational 
institutions  and  other  groups  serving 
minority  clientele.  , 

Pursuant  to  the  Privacy  Act,  5  U.S.Cr--^ 
552a,  USDA  hereby  takes  the  ifoUowing 
action: 

(1)  USDA/FSA-15.  "Voluntary 
Minority  Farm  Register  File. "  This 
system  is  being  added  niunerically, 
editorial  and  clarffication  amendments 
are  noted,  and  new  routine  uses  are 
being  added  to  the  system.  A  Report  on 
New  System,  required  by  5  U.S.C. 
552a(r),  as  implemented  by  OMB 
Circular  A_130,  was  sent  to  the 
Chairman,  Committee  on  Governmental 
Affairs,  United  States  Senate,  the 
Chairman,  Committee  on  Government 
Reform  and  Oversight,  House  of 
Representatives,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget. 

Signed  at  Washington,  DC,  on  November  4, 
2003.  , 

Ann  M.  Veneman, 

Secretary. 

USDA/FSA-15  . 

SYSTEM  NAME: 

Voluntary  Minority  Farm  Register  File 
(Automated),  USDA/FSA-15. 

SYSTEM  location: 

Deputy  Administrator  for  Field 
Operations,  Farm  Service  Agency,  STOP 
0501, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0501. 

CATEGORIES  OF  INOfVIIXIALS  COVERED  BY  THE 
SYSTEM: 

Minority  farm  land  owners,  operators 
and  other  producers  who  voluntarily 
request  to  be  covered. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  name,  address, 
phone  number,  Social  Security  Number, 
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farm  location  and  race/ethnicity/gender 
coding  provided  by  the  individual. 

AUTNOWTY  RM  MAINTENANCE  OF  THE  SYSTEM: 

7  U.S.C.  7901  et  seq.;  15  U.S.C.  714 
et  seq.;  and  16  U.S.C.  3831  et  seq. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  mCUMNNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed  as  follows: 

(1)  Records  in  the  system  will  be 
disclosed  and  distributed  to 
community-based  organizations, 
educational  institutions  and  government 
agencies  assisting  minorities  with  land 
retention  and  acquisition  to  ensure  that 
USDA  programs  available  for  assisting 
farmers  are  widely  publicized  and 
accessible  to  all. 

(2)  USDA  will  disclose  information  in 
the  system  to  a  court  or  adjudicative 
body  in  a  proceeding  when: 

(a)  The  agency  or  any  component 
thereof; 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity; 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  U.S.  Government  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation  and,  by  careful  review, 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  compatible  with  the  piu-pose 
for  which  the  agency  collected  the 
records. 

(3)  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  crinunal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prospective 
responsibility  of  the  receiving  entity. 

(4j  USDA  will  disclose  information  in 
the  system  to  a  Member  of  Congress  or 
to  a  Congressional  staff  member  in 
response  to  an  inquiry  from  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 


(5)  Records  from  this  system  of 
records  may  be  disclosed  to  the  National 
Archives  and  Records  Administration  or 
to  the  General  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

(6)  USDA  will  disclose  information  in 
the  system  to  agency  contractors, 
grantees,  experts,  consultants  or 
volunteers  who  have  been  engaged  by 
the  agency  to  assist  in  the  performance 
of  a  service  related  to  this  system  of 
records  and  who  need  to  have  access  to 
the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended, 
pursuant  to  5  U.S.C.  552a(m);  and 

(7)  USDA  will  disclose  to  members  of 
Congress  the  names  and  addresses  of 
producers. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  Department  computer  systems  at 
applicable  location  as  set  out  above 
under  the  heading  "System  Location." 

flETRIEVABILITY: 

Records  are  indexed  by  individual 
name,  identification  number,  farm 
number,  tax  identification  number. 
Social  Security  number  and  type  of 
loan. 

SAFEGUARDS: 

Records,  both  paper  and  electronic, 
are  accessible  only  to  authorized 
personnel  and  are  maintained  in  offices 
that  are  locked  during  non-duty  hours. 
Access  to  these  records  is  limited  to 
authorized  FSA  personnel  and 
representatives.  Records  stored  in 
computer  files  are  protected  by 
passwords  and  other  electronic  security 
systems. 

RETENTION  AND  DISPOSAL: 


The  Minority  Farm  Register  will  be 
recreated  at  biennial  intervals  to  update 
name  and  address  information  and  to 
ensure  the  inclusion  of  any  changes  in 
farm  land  ovraership  recorded  in  FSA 
records.  A  letter  will  be  sent  to  all 
Register  participants.  The  letter  will 
clarify  that  there  is  no  need  for  action 
if  name,  address  or  farm  land 
circumstances  have  not  changed.  The 
Farm  Service  Agency  will  maintain  a 
master  file  of  each  generation  of  the 
Voluntary  Minority  Farm  Register 
electronically.  Program  documents  will 
be  destroyed  within  10  years  after  end 
of  participation. 


SYSTEM  MANAGER(S)  AND  AOORESS: 

Deputy  Administrator  for  Field 
Operations,  Farm  Service  Agency,  STOP 
0501, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0501. 

NOmCATKM  PROCEDURE: 

An  individual  may  request 
information  regarding  tMs  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  the  individual,  from  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  that 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  pertaining  to  an  individual 
should  contain:  name,  address,  ZIP 
code,  name  of  system  of  record 
(Minority  Farm  Register),  year  of  records 
in  question,  and  any  other  pertinent 
information  to  help  identify  the  file. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  pertaining  to  an  individual 
should  contain:  name,  address,  ZIP 
code,  name  of  system  of  record 
(Minority  Farm  Register),  year  of  records 
in  question,  and  any  other  pertinent 
information  to  help  identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  cemes  only 
from  the  individuals  V«rho  voluntarily 
sign  up  for  the  Register  and  who  are  the 
subjects  of  the  files. 

EXEMPTXNIS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  03-28592  Filed  11-14-03;  8:45  am] 
BHJJNG  CODE  3410-OS-P 
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Quarantine  Stakeholders 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


64852 


Federal  Register / Vol.  68,  fl^  221 /Monday,  November  17.  2003 /Notices 


action:  Notice  of  public  meeting. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  hold  a  public 
meeting  for  the  purpose  of  exchanging 
information  on  our  Plant  Protection  and 
Quarantine  (PPQ)  programs  with 
stakeholders  that  are  affected  by  our 
programs.  This  notice  provides 
additional  information  about  the  agenda 
for  the  meeting,  which  is  now  being 
finahzed. 

DA'TES:  The  meeting  will  be  held 
December  9  and  10,  2003. 
addresses:  The  meeting  will  be  held  at 
the  Nfelrose  Hotel,  2430  Pennsylvania 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INfORMATION  CONTACT:  Ms. 
Paula  Henstridge,  Special  Assistant  to 
the  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Room  302- 
E  Whitten  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250;  (202)  720-1737; 

e-mail 

paula.henstridge@aphis.usda.gov,  or 
Mr.  Michael  Lidsky,  Assistant  Director 
for  Regulatory  Coordination,  Plant 
Health  Programs,  4700  River  Road  Unit 
141,  Riverdale,  MD  20737  (301)  734- 
5762;  e-mail 
michael.a.lidsky@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service's  Plant  Protection  and 
Quarantine  (PPQ)  ujiit  protects  and 
safeguards  the  Nation's  plant  resources 
through  programs  and  activities  to 
prevent  the  introduction  and  spread  of 
plant  pests  and  noxious  weeds.  On 
September  5,  2003,  APHIS  published  a 
notice  in  the  Federal  Re^ster  (68  FR 
52736,  Docket  No.  03-075-1) 
annoimcing  that  PPQ  plans  to  hold  a 
public  meeting  on  December  9  and  10, 
2003,  to  exchange  information  with 
stakeholders.  We  bfelieve  that  such  an 
information  exchange  is  particularly 
timely  as  PPQ  moves  forward  from  the 
operation  of  certain  agricultural 
quarantine  and  inspection  activities, 
which  have  been  transferred  to  the 
newly  established  Customs  and  Border 
Protection  function  of  the  Department  of 
Homeland  Security. 

We  solicited  comments  for  30  days 
regarding  suggestions  for  topics  for 
discussion  at  the  meeting.  A  total  of  five 
comments  were  received.  Commenters 
raised  issues  concerning  whether  APHIS 
needs  to  establish  a  process  for  seeking 
comment  from  stakeholders  prior  to 
discussions  with  the  North  American 
Plant  Protection  Organization  (NAPPO) 
or  the  International  Plant  Protection 
Convention  (IPPC),  and  whether  permit 
requirements  for  exotic  and  domestic 


microbial  plant  pathogens  affect  the  cost 
and  quality  of  research  on  important 
pathogen^.  Other  commenters  raised 
issues  abbut  the  accessibility  of 
operatioi  al  work  plans  pertaining  to 
imports; :  naking  details  available  about 
risk  mitij  ation  early  on  in  the  risk 
assessme  it  process;  expanding,  via  the 
stakehoh  er  registry,  notifications  on 
proposec  actions  ot  international 
standard  setting  bodies  such  as  NAPPO 
and  the  I  'PC;  and  the  agency's  plans 
with  rega  rd  to  the  revision  of  the 
regulatio  is  for  importing  nursery  stock. 
The  agency  believes  that  these  topics  are 
appropriate  for  discussion  at  one  of  the 
foUowini ;  five  workshop  sessions  that 
are  plani  ed  for  December  10: 

•  Pest  Risk  Assessments — Models, 
Process,  md  Participation 

•  Imp(  irt  Permits  and  Export 
Certifica'  ion — Service,  Standardization, 
Security,  and  Automation 

•  Dev(  iloping  Strategic  Approaches  to 
Exports 

•  The  Stakeholder  Role  in  the 
Departm  mt  of  Homeland  Security 

•  Inte  rating  Federal,  State,  Tribal, 
and  Indi  stry  Players/Partners  in  the 
Incident  Command  System 

The  a{  ency  is  also  planning  a  separate 
presenta  ion  with  regard  to  strategies  for 
revising  ;he  nursery  stock  regulations. 

In  add  itien  to  the  workshops  and 
presenta  ion  referenced  above,  the 
followin ;  topics  are  on  the  agenda  for 
the  mee1  ing:  An  overview  of  the  PPQ 
mission  md  structure  as  well  as  the  year 
in  review;  governmental  perspectives  on 
the  relationships  between  PPQ,  State 
cooperal  ors  and  Tribal  governments; 
future  p:  iorities  in  plant  quarantine 
program  s;  an  industry  perspective  on 
needs  ai  d  emerging  pest  threats;  the 
view  fro  m  Congress;  the  partnership 
with  De  >artment  of  Homeland  Security 
and  hov  the  shared  mission  is  being 
accomp!  ished;  how  the  harnessing  of 
information,  collection  of  data,  and  use 
of  improved  response  models  is 
transfor  ning  plant  health;  a  budget 
update  ( nd  outlook;  the  harmonization 
of  reguli  itory  approaches  for  the 
regulatii  ms  for  importing  nursery  stock 
and  the  regulations  for  importing  fruits 
and  veg  jtables;  and  an  update  on  import 
and  exp  ort  issues. 

We  r€  quest  that  all  persons  wishing  to 
attend  t  le  meeting  preregister  on  the 
PPQ  W(  b  site,  http:// 
www.af  his.  usda.gov/ppq/stakeholders/ 
meetini/index.html.  There  is  no 
registration  fee.  Attendance  will  be 
guaranteed  to  the  first  100  persons  who 
preregister  by  November  30.  2003.       ' 
Persona  who  preregister  should  indicate 
which  ( me  of  the  five  concurrent 
worksh  jps  they  would  like  to  attend. 


Those  without  access  to  the  Internet 
may  preregister  by  contacting  Ms.  Linda 
Toran  at  (301)  734-5307.  A  tentative 
final  agenda  has  now  been  posted  on  the 
Web  site  referenced  above. 

The  Melrose  Hotel  is  setting  aside  a 
niunber  of  rooms  at  the  conference  rate. 
When  reserving  a  room,  please  specify 
that  you  would  like  the  USDA/ APHIS 
rate.  The  telephone  number  for  the  hotel 
is  (202)  955-6400  or  toll  free  (800)  635- 
7673.  The  hotel's  Web  site  is  http:// 
www.melrosehotelwashingtondc.com. 

Done  in  Washington,  DC,  this  10th  day  of 
November  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-28624  Filed  11-14-03;  8:45  am] 


BILLING  COOE  3410-34-f> 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  57-2003] 

Foreign-Trade  Zone  219— Yuma,  AZ; 
Application  tor  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Yuma  County  Airport 
Authority,  Inc.,  grantee  of  Foreign-Trade 
Zone  219,  requesting  authority  to 
expand  FTZ  219,  Yuma,  Arizona,  to 
include  an  additional  site  within  the 
San  Luis  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  November  3,  2003. 

FTZ  219  was  approved  by  the  Board 
on  April  2, 1997  (Board  Order  874,  62 
FR  17580,  4/10/97),  and  expanded  on 
April  5,  2001  (Bosffd  Order  1161,  66  FR 
19422,  4/16/01),  and  on  February  7, 
2003  (Board  Order  1267, 68  FR  9047, 
2/27/03).  The  zone  project  currently 
consists  of  two  sites  in  Yuma:  Site  1 
(125  acres)  within  the  Yuma 
International  Airport  complex,  2191 
East  32nd  Street;  and,  Site  2  (95  acres) — 
Yuma  Commerce  Center,  approximately 
5  miles  east  of  the  Yuma  International 
Airport  on  Business  Loop  Interstate  8. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-pujpose 
zone  to  include  an  additional  site  (75 
acres)  in  Yuma  County:  Proposed  Site  3 
(75  acres) — Big  Industrial,  LLC, 
warehouse  facility,  located  at  10793  W. 
County  2OV2  Street,  Somerton.  This 
action  will  also  formally  terminate 
Subzone  219A  (Meadowcraft)  which 
closed  in  2001  and  subsequently  sold 
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the  property  to  Big  Industrial,  LLC.  No 
specific  manufacturing  authority  is 
being  requested  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  vvrith  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board  U.S.  Department  of  Commerce. 
Franklin  Court  Building — Suite  4100W 
1099  14th  Street,  NW..  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution 
Avenue,  NfW..  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  16.  2004.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
February  2,  2004). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
Number  1  listed  above,  and  at  the  Yuma 
Main  Library,  350  South  3rd  Avenue, 
Yuma,  Arizona  85364. 

Dated:  November  4,  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  03-28670  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  58-2003] 

Foreign-Trade  Zone  134— 
Chattanooga,  TN,  Request  for 
-^     Manufacturing  Authority;  Sofix 
1      Corporation  (Biacic  Colorformer 
Chemicais) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Chattanooga  Chamber 
Foundation,  grantee  of  FTZ  134,  on 
behalf  of  Sofix  Corporation  (Sofix), 
requesting  authority  to  manufacture 
black  colorformer  chemicals  under  FTZ 
procedures  within  FTZ  134— Site  2.  The 
application  was  formally  filed  on 
November  4,  2003. 


The  Sofix  facility  (42,000  sq.  ft.  of 
production  area  and  17,500  sq.  ft.  of 
warehouse  space)  is  located  at  2800 
Riverport  Road,  Chatanooga,  Tennessee 
within  Site  2  of  FTZ  134.  The  plant  (32 
employees)  produces  black  colorformer 
chemicals,  known  generically  as  Spiro 
Phathalide  Xanthene  (HTSUS 
2932.29.30.  7.2%).  Foreign-sourced 
materials  include  ACME  (HTSUS 
2922.29.60,  7.2%)  and  benzoic  acid 
(HTSUS  2922.50.35,  7.2%)  and  wiU 
account  for  some  50-60  percent  of 
finished  product  value. 

Zone  procedures  would  exempt  Sofix 
fitjm  Customs  duty  pajanents  on  foreign 
materials  used  in  production  for  export. 
Some  60  percent  of  the  plant's 
shipments  are  currently  exported.  On 
domestic  shipments,  the  company 
would  be  able  to  defer  duty  on  foreign- 
sourced  inputs  until  formal  Customs 
entry  is  made.  Zone  procedures  would 
also  exempt  Sofix  fixim  Customs  duty 
payments  on  foreign  materials  used  in 
certain  production  resulting  in  scrap  or 
waste  (some  5  percent  by  weight).  The 
application  also  indicates  that  Sofix 
may  realize  logistical/procedural 
benefits  fi-om  subzone  status.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  fitim 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building — Suite  4100W 
1099  14th  St.  NW..  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  16,  2004.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
February  2,  2004). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Customs  and 
Border  Protection  Office,  Port  of 


Chattanooga,  5959  Shallowrford  Road, 
Suite  429-0,  Chattanooga,  TN  37421. 
,  Dated:  November  4,  2003. 
Dnmis  Pncdnelli, 
Executive  Secretary. 
(PR  Doc.  03-28671  Filed  11-14-03;  8:45  am] 

BHJJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-791-809] 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  South  Africa:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  On  July  9,  2003.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
hot-rolled  carbon  steel  flat  products 
from  South  Africa  (68  FR  40903).  The 
review  covers  shipments  of  this 
merchandise  to  the  United  States  for  the 
period  May  3,  2001  through  August  31. 
2002,  by  Iscor  Ltd.  (Iscor),  Saldanha 
Steel  Ltd.  (Saldanha)  and  Highveld  Steel 
&  Vanadium  Corp.  Ltd.  (Highveld). 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  a  case 
brief  from  the  United  States  Steel 
Corporation  (USS),  and  Nucor 
Corporation  (Nucor)  filed  a  letter  in 
support  of  the  case  brief  of  USS.  Iscor 
and  Saldanha  (Iscor/Saldanha).'  and 
Highveld  filed  rebuttal  comments. 
Based  on  our  analysis  of  comments,  we 
have  made  no  changes  to  the 
preliminary  results.  For  the  final 
dumping  margins  see  the  "Final  Results 
of  Review"  section  below. 
EFFECTIVE  DATE:  November  17.  2003. 


'  In  the  final  determination  of  the  antidumping 
investigation,  tiie  Department  detennined  that  Iscor 
and  Saldanha  were  affiliated,  and  should  be  treated 
as  a  single  entity  for  purposes  of  the  investigation. 
See  NoUce  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty  Order: 
Certain  Hot-Rolled  Carbon  Steel  Flat  Products  fiom 
South  Africa.  66  FR  48242  (Sept.  19,  2001)  (LTFV 
investigation).  This  was  based  on  information  on 
the  public  record  of  the  contemporaneous 
countervailing  duty  investigation  of  hot-rolled 
products  from  South  Africa  that  (1)  Iscor  is  a  50 
percent  shareholder  in  Saldanha.  and  is  in  a 
position  to  exercise  control  of  Saldanha 's  asseU. 
and  (2)  both  companies  produce  the  subfect 
merchandise.  In  this  review,  the  Department 
requested  diat,  if  die  circumstances  had  not 
changed,  the  two  parties  file  a  combined  response. 
Aldiough  Iscor/Saldanha  did  not  file  any  response, 
die  December  30,  2002  letter  declining  to  respond 
to  the  questionnaire  was  filed  jointly. 
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FOR  FURTHER  INFORMATION  CONTACT:  Scot 
Fullerton  or  Elfi  Blum,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement  VII,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW:,  Washington,  DC  20230; 
telephone  (202)  432-1386  or  (202)  482- 
0197,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  9,  2003,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidimiping  duty  order  on  certain  hot- 
rolled  carbon  steel  flat  products  from 
South-Africa.  See  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from  South 
Africa:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  68  FR  40903  (July  9,  2003) 
[Preliminary  Results).  In  the  Preliminary 
Results,  we  based  the  dumping  margins 
for  Iscor/Saldanha  and  Highveld  on 
total  adverse  facts  available  (AFA).  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  a  case  brief  from  the  United 
States  Steel  Corporation  (USS)  on 
August  8,  2003.  Nucor  Corporation 
(Nucor)  also  filed  a  letter  in  support  of 
the  case  brief  of  USS  on  August  8,  2003. 
Iscor,  Saldanha  (Iscor/Saldanha)  and 
Highveld  filed  rebuttal  comments  on 
August  15.  2003.  On  August  8,  2003, 
USS  requested  a  hearing  in  this  case.  A 
hearing  was  held  on  September  17, 
2003.  The  Department  has  now 
completed  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scope  of  the  Antidumping  Duty  Order 

For  purposes  of  this  review,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal,  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers),     ^ 
regardless  of  thickness,  and  in  streiight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  review. 
Specifically  included  within  the  scope 
of  this  review  are  vacuum  degassed. 
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fully  stabilized  (commonly  referred  to  as 
interstitiil-free  (IF))  steels,  high  strength 
low  alloy  (HSLA)  steels,  and  the 
substrate  for  motor  lamination  steels.  IF 
steels  are  recognized  as  low  carbon 
steels  wii  h  micro-alloying  levels  of 
elements)  such  as  titanivun  or  niobium 
(also  commonly  referred  to  as 
columbit  m),  or  both,  added  to  stabilize 
carbon  ai  id  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-all  oying  levels  of  elements  such 
as  chrom  iirni,  copper,  niobium, 
vanadiui  i,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  p  roducts  to  be  included  in  the 
scope  of  his  review,  regardless  of 
definitio^is  in  the  Harmonized  Teiriff 
ScheduW  of  the  United  States  (HTS),  are 
products  in  which:  (i)  Iron 
predomi]  lates,  by  weight,  over  each  of 
the  othei  contained  elements;  (ii)  the 
carbon  o  )ntent  is  2  percent  or  less,  by 
weight;  <  nd  (iii)  none  of  the  elements 
listed  be  ow  exceeds  the  quantity,  by 
weight,  I  Bspectively  indicated: 
1.80  pen  ent  of  manganese,  or 
2.25  pen  ent  of  silicon,  or 
1.00  pen  ent  of  copper,  or 
0.50  pen  ent  of  aluminum,  or 
1.25  pen  ent  of  chromium,  or 
0.30  pen  ent  of  cobalt,  or 
0.40  pen  ent  of  lead,  or 
1.25  pen  ;ent  of  nickel,  or 
0.30  pen  lent  of  tungsten,  or 
0.10  pen  ;ent  of  molybdenum,  or 
0.10  pen  ;ent  of  niobium,  or 
0.15  pen  lent  of  vanadium,  or 
0.15  pen  :ent  of  zirconium. 

All  pr  iducts  that  meet  the  physical 
and  chei  lical  description  provided 
above  ar  s  within  the  scope  of  this 
review  i  nless  otherwise  excluded.  The 
followir  I  products,  by  way  of  example, 
are  outs  de  or  specifically  excluded 
from  the  scope  of  this  review: 

•  Alh  y  hot-rolled  steel  products  in 
which  a  least  one  of  the  chemical 
element  i  exceeds  those  listed  above 
(includi  ig,  e.g.,  ASTM  specifications 
A543,  A  387,  A514,  A517,  A506). 

•  Soc  ety  of  Automotive  Engineers 
(SAE)/A  merican  fron  and  Steel  Institute 
(AISI)  g  ades  of  series  2300  and  higher. 

•  Bal  bearings  steels,  as  defined  in 
the  HTS . 

•  Toe  1  steels,  as  defined  in  the  HTS. 

•  Sili  :o-manganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  1  svel  exceeding  2.25  percent. 

•  AS'  "M  specifications  A710  and 
A736. 

•  USl !  Abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwi  se)  based  on  an  al^oy  ASTM 


specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

The  merchandise  subject  to  this 
review  is  classified  in  the  HTS  at 
subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30,  7208.37.00.60, 
7208.38.00,15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7211.14.00.90, 
7211.19.15.00,  7211.19.20.00, 
7211.19.30.00,  7211.19.45.00, 
7211.19.60.00,  7211.19.75.30, 
7211.19.75.60,  and  7211.19.75.90. 
Certain  hot-rolled  flat-rolled  carbon 
steel  flat  products  covered  by  this 
review,  including:  vacuiun  degassed 
fully  stabilized;  high  strength  low  alloy; 
and  the  substrate  for  motor  lamination 
steel  may  also  enter  under  the  following 
tariff  numbers:  7225.11.00.00, 
7225.19.00.00,  7225.30.30.50, 
7225.30.70.00,  7225.40.70.00, 
7225.99.00.90,  7226.11.10.00, 
7226.11.90.30,  7226.11.90.60, 
7226.19.10.00,  7226.19.90.00, 
7226.91.50.00,  7226.91.70.00, 
7226.91.80.00,  and  7226.99.00.00. 
Subject  merchandise  may  also  enter 
under  7210.70.30.00,  7210.90.90.00, 
7211.14.00.30,  7212.40.10.00, 
7212.40.50.00,  and  7212.50.00.00. 
Although  the  HTS  subheadings  are 
provided  for-convenience  and  U.S. 
Customs  and  Border  Protection  (CBP) 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Analysis  of  Comm«its  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
from  Joseph  A  Spetrini,  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  fames).  Jochum, 
Assistant  Secretary  for  Import 
Administration:  Issues  and  Decision 
Memorandum  for  the  Final  Results  of 
the  Antidumping  Duty  Administrative 
Review  of  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  South  Africa: 
May  3,  2001  through  August  31,  2002, 
dated  November  6,  2003  (Decision 
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Memo),  which  is  hereby  adopted  by  this 
notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo. 
is  attached  to  this  notice  as  an 
appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Application  of  Facts  Available 

In  the  Preliminary  Results,  we  applied 
facts  available  to  Iscor/Saldanha  and 
Highveld  pursuant  to  sections  776(a)(1) 
and  (2)  of  the  Act  because  Iscor/ 
Saldanha's  and  Highveld's  stated 
decision  not  to  participate  in  the  review 
constitutes  a  refusal  to  provide  the 
information  necessary  to  conduct  the 
Department's  antidumping  analysis, 
pursuant  to  section  776(a)(2)(A)  of  the 
Act.  Moreover,  respondents'  non- 
participation  significantly  impedes  the 
review  process.  See  section  776(a)(2)(C) 
of  the  Act. 

Furthermore,  we  used  an  adverse 
inference  and  apphed  AFA  pursuant  to 
section  776(b)  of  the  Act  because  we 
determined  that  Iscor/Saldanha  and 
Highveld  had  failed  to  cooperate  to  the 
best  of  their  ability  by  refusing  to 
respond  to  the  Department's 
questionnaire,  making  it  impossible  for 
-  the  Department  to  perform  any 
company-specific  analysis  or  calculate 
dumping  margins,  if  any,  for  the  period 
of  review  (FOR).  After  analyzing  the 
comments  received,  we  continue  to  find 
that  the  use  of  AFA  is  warranted  for 
exports  of  subject  merchandise  to  the 
United  States  by  Iscor/Saldanha  and 
Highveld  in  these  final  results.  For  a 
complete  discussion,  see  the  Decision 
Memo.  As  AFA,  the  Department  is 
assigning  the  rate  of  9.28  percent.  This 
rate  was  derived  bom  the  petition,  and 
was  the  only  rate  in  the  notice  of 
initiation  of  investigation.  See  67  FR 
65336.  It  is  also  the  rate  applied  in  the 
final  determination  of  the  investigation 
of  sales  at  less-than-fair-value  (LTFV) 
because  we  foimd  in  the  investigation 


that  the  parties  did  not  cooperate  to  the 
best  of  their  ability  and  we  applied  AFA 
(see  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  South  Africa.  66  FR  37002  (July  16, 
2001)).  It  is  the  rate  currently  in  effect 
for  all  exporters.  As  discussed  further 
below,  this  rate  has  been  corroborated. 

Corroboration  of  Secondary 
Information  Used  as  AFA 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on  the  facts 
othervvise  available  and  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The  SAA 
clarifies  that  the  petition  is  "secondary 
information,"  and  states  that 
"cortoborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  Statement  of  Administrative 
Action,  URAA,  H.R.  Doc.  316,  Vol  1 
103d  Cong.  (1994)  (SAA)  at  870.  To  ' 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
We  have  previously  examined  the  9.28 
percent  rate  and  found  it  to  be  reliable. 
See  Memorandum  from  Doug  Campau 
to  Barbara  Tillman.  Preliminary 
Determination  of  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  South 
Africa:  Corroboration  of  Secondary 
Information,  dated  April  23,  2001,  and 
placed  on  the  record  of  this  review  on 
June  30,  2003. 

As  part  of  the  corroboration  process, 
we  have  re-examined  the  information 
used  as  facts  available  in  the 
investigation.  For  purposes  of  this 
administrative  review,  we  have 
reviewed  the  petition  and  the 
administrative  record,  and  found  no 
reason  to  believe  that  the  reliability  of 
this  information  should  be  called  into 
question. 

Further,  the  Department  considers 
information  reasonably  at  its  disposal  to 
determine  whether  a  margin  continues 
to  have  relevance.  With  respect  to  the 
relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  inappropriate. 
Where  circumstances  indicate  that  the 


Manufacturer/Exporter 


selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  selected  margin  and 
determine  an  appropriate  margin.  See 
e.g..  Fresh  Cut  Flowers  from  Mexico: 
Final  Results  of  Antidumping 
Administrative  Review.  61  FR  6812 
(February  22,  1996)  (Flowers  ftvm 
Mexico).  We  found  the  AFA  rate  from  ' 
the  LTFV  investigation  in  this  case  to  be 
relevant  and  reliable,  and  therefore 
corroborated  for  piuposes  of  this 
administrative  review.  Accordingly,  we 
determine  that  the  infoiroation  from  the 
petition  remains  the  most  appropriate 
basis  for  AFA. 

When  circumstances  warrant,  the 
Department  may  diverge  fitjm  its 
standard  practice  of  selecting  as  the 
AFA  rate  the  highest  rate  in  any 
segment  of  the  proceeding  and  calculate 
the  AFA  rate  pursuant  to  section  776(b) 
of  the  Act.  For  example,  in  Flowers  from 
Mexico,  the  Department  did  not  use  the 
highest  margin  in  that  case  as  best 
information  available  (the  predecessor 
to  facts  available)  because  the  margin 
was  based  on  another  company's 
aberrational  business  expense  that 
resulted  in  an  unusually  high  margin. 
See  Flowers  from  Mexico  at  6814.  In 
other  cases,  the  Department  did  not 
apply  a  margin,  because  that  figiu^  was 
subsequently  discredited,  or  the  facts 
did  not  support  such  a  usage.  See  also 
Allegheny  Ludlum  Corp..  et  al.  v.  United 
States.  Slip  Op  03-89  Quly  24,  2003  at 
22-26,  currently  on  appeal,  and  D&-L 
Supply  Co.  V.  United  States,  113  F.3d 
1220, 1221  (Fed.  Or.  1997)  (the 
Department  will  not  use  a  margin  that 
has  been  judicially  invalidated).  None  of 
these  unusual  circimistances  are  present 
here.  Moreover,  the  rate  selected  is  the 
rate  currently  applicable  to  all 
exporters. 

Accordingly,  we  determine  that  the 
highest  rate  from  any  segment  of  this 
administrative  proceeding  (i.e.,  the  rate 
of  9.28  percent  from  the  determination 
of  sales  at  LTFV)  is  in  accord  with  the 
requirement  of  section  776(c)  of  the  Act 
that  secondary  information  be 
corroborated  (i.e.,  that  it  have  probative 
value). 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  antidumping  margins  for 
Iscor/Saldanha  and  Hi^veld,  based  on 
total  AFA,  to  be  as  follows: 


Iscor/Saldanha 
Highveld 


Time  Period 


05/03/01-08/31/02 
05/03/01 -08/31/02 


Margin 
(percent) 


9.28 
9.28 
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Daly  Assessment  and  Cash  Deposit 
Requirements 

The  Department  shall  determine,  and 
CBP  shall  assess,  antidumping  duties  on 
all  appropriate  entries.  The  Department 
will  issue  appropriate  appraisement 
instructions  directly  to  CBP  within  15 
days  of  publication  of  the  final  results 
of  review.  Furthermore,  the  following 
deposit  rates  will  be  effective  with 
respect  to  all  shipments  of  certain  hot- 
rolled  carbon  steel  flat  products  from 
South  Africa  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  frnal 
results,  as  provided  for  by  section    - 
751(a)(2)(C)  of  the  Act:  (1)  For  Iscor/ 
Saldanha  and  Highveld,  the  cash 
deposit  rate  will  be  the  rate  indicated 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the  subject 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  all  other  rate  established  in  the 
LTFV  investigation,  which  is  9.28 
percent.  These  deposit  rates,  when 
imposed,  shall  remain  in«ffect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  section  351.402(f) 
to  file  a  certificate  regarding  the 
reimbiu'sement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  as  explained  in 
the  administrative  order  itself.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 


This  a(  ministrative  review  and  notice 
are  in  ac(  ordance  with  sections 
751(a)(3)  A)  and  777(i)(l)  of  the  Act. 

Dated:  I"  bvember  6,  2003. 
loseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
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DEPARTMENT  OF  COMMERCE 
Intemati  anal  Trade  Administration 

[(A-48»-f05),  (C-489-606)] 

Notice  df  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidun^ing  and  Countervailing  Duty 
Adminisirative  Reviews:  Certain  Pasta 
FromTirltey 

AGENCY:  jlmport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  and 
Prelimir  ary  Results  of  Changed 
Circums  nances  Antidumping  and 
Counter  'ailing  Duty  Administrative 
Reviews , 


ore  ers 


the 

duty 

Turkey 

prelimii  i 

Konser\ie 

in 

Sanayi 


FOR  FURTHER 

Melanie 

Lyman 

Office 


a 


SUMMARY:  The  Department  of  Commerce 
has  rece  ved  information  sufficient  to 
warrant  the  initiation  of  changed 
circums  ances  administrative  reviews  of 
antisumping  and  countervailing 
on  certain  pasta  from 
Based  on  this  information,  we 
arily  determine  that  Tat 
Sanayi  A.S.  is  the  successor- 
interest  to  Pastavilla  Makamacilik 
Ticaret  AS.,  for  purposes  of 
determi  ling  antidumping  and 
counter  mailing  duty  liabilities. 
Interest(  id  parties  are  invited  to 
commei  it  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  17,  2003. 


INFORMATION  CONTACT: 

Brown  (Countervailing)  or 
Armstrong  (Antidumping), 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-4987  or  (202)  482- 
3601,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  24, 1996,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
antidumping  and  countervailing  duty 
orders  on  pasta  from  Turkey  (61  FR 
38545-38547).  On  September  24,  2003, 
Tat  Konserve  Sanayi  A.S.  ("Tat"), 
submitted  information  stating  that  Tat  is 
the  successor-in-interest  to  Pastavilla 
Makamacilik  Sanayi  ve  Ticaret  A.S. 
■  ("Pastavilla"),  and,  as  such.  Tat  is 
entitled  to  receive  the  same 
antidumping  and  coimtervailing  duty 
treatment  accorded  Pastavilla. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  eind  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  the  order  is 
dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date: 

(1)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidumping  and 
countervailing  duty  orders.  On  May  24, 
1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pounds  four 


ounces  is  within  the  scope  of  the 
antidumping  and  coimtervailing  duty 
orders.  See  Memorandudi  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24. 1999,  in  the  case  file  in  the 
Central  Records  Unit,  main  Commerce 
building,  room  B-099  ("CRU"). 

Initiation  of  Changed  Circumstances 

In  November  2002,  Koc  Group,  a 
Turkish  conglomerate,  and  Pastavilla's 
parent  company,  annoimced  its  intent  to 
reorganize  and  merge  its  four  food- 
producing  subsidiaries.  On  June  25, 
2003,  the  Shareholders'  General 
Assemblies  for  Tat  and  Pastavilla 
approved  the  merger.  The  merger  plan 
called  for  three  of  the  Koc  Group 
companies  to  be  merged  into  a  fourth 
Koc  Group  company,  Tat,  a  tomato 
products  producer.  The  companies 
merged  into  Tat  included:  Pastavilla.  a 
pasta  producer;  Maret  Marmara 
Besicilik  ve  Et  Sanayi  ve  Ticaret  A.S.,  a 
meat  processor;  and  Sek  Siit  Endustrisi 
Kurumu,  a  dairy  products  producer.  On 
that  same  day,  Tat's  General  Assembly 
approved  amendments  to  Tat's  articles 
of  incorporation  to  include  the 
operations  of  the  mei;ged  companies. 
Therefore,  the  reorganization  of  the  Koc 
companies  viras  completed  on  Jime  25, 
2003. 

In  the  course  of  this  reorganization. 
Tat  acquired  Pastavilla  as  an  ongoing 
concern,  i.e..  Tat  took  over  Pastavilla's 
factory,  operations,  management,  trade 
names  (Pastavilla;  Lunch  &  Dinner;  and 
Kartal),  and  also  all  of  Pastavilla's 
liabilities.  Tat  then  began  producing 
pasta  using  the  same  products,  from  the 
same  suppliers,  the  same  personnel  and 
equipment,  and  selling  them  under  the 
same  brand  names,  to  the  same 
customers  through  the  same  channels, 
using  the  same  management  team  as  its 
predecessor,  Pastavilla.  On  September 
24,  2003,  Tat  advised  the  Department  of 
the  details  of  the  reorganization,  and 
requested  that  the  Department  conduct 
a  changed  circvmfistances  review  to 
determine  that  Tat  is  the  successor-in- 
interest  to  Pastavilla. 

Based  on  the  information  provided  by 
Tat,  and  in  accordance  with  section 
751(b)(1)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  and  19  CFR 
351.216(d)  of  the  Department's 
regulations,  the  Department  has 
determined  that  there  is  a  sufficient 
basis  to  initiate  a  changed 
circumstances  review  to  determine 
whether  Tat  is  the  successor-in-interest 
to  Pastavilla. 

Preliminary  Results 

In  making  a  successor-in-interest 
determination,  the  Department 
examines  several  factors  including,  but 
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not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See,  e.g..  Brass  Sheet 
and  Strip  from  Canada:  Notice  of  Final 
Results  of  Antidumping  Administrative 
Review,  57  FR  20460  (May  13,  1992) 
("Canadian  Brass").  While  no  one  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materially  dissimilar  to 
that  of  its  predecessor.  Se6.  e.g.. 
Industrial  Phosphoric  Acid  from  Israel: 
Final  Results  of  Changed  Circumstances 
Review,  59  FR  6944  (February  14. 1994) 
and  Canadian  Brass,  57  FR  20460.  Thus, 
if  the  evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  assign  the  new  company  the  cash 
deposit  rate  of  its  predecessor. 

We  preliminarily  determine  that  Tat 
is  the  successor-in-interest  to  Pastavilla. 
In  its  September  24,  2003  submission. 
Tat  provided  evidence  illustrating  that 
its  production  continues  with  the  same 
equipment,  the  same  management,  the 
same  raw  materials  purchased  from  the 
same  suppliers,  and  the  same 
production  process,  as  Pastavilla.  Tat 
also  provided  evidence  that  it  continues 
to  sell  the  same  products  to  the  same 
customers  to  which  Pastavilla 
previously  sold.  Documentation 
attached  to  Tat's  September  24,  2003 
submission  supports  its  claims  that  the 
acquisition  of  Pastavilla  resulted  in  little 
or  no  changes  in  the  production 
facilities,  supplier  relationships, 
customer  base,  or  management.  This 
documentation  consisted  of:  (1)  An 
independent  valuation  report  which 
included,  inter  alia,  Pastavilla's  land, 
factory  and  trademark  names;  (2) 
Pastavilla's  and  Tat's  Shareholders' 
General  Assemblies  and  Board  of 
Directors  approval  of  the  merger;  (3)  the 
merger  agreement;  (4)  amendments  to 
Tat's  articles  of  incorporation;  (5)  Tat 
and  Pastavilla's  price  lists;  (6) 
Pastavilla's  supplier  lists,  including 
Tat's  hst  of  affiliates;  (6)  Pastavilla's 
distributer  lists;  (7)  Pastavilla.  Koc 
Group,  and  Tat's  sales  history,  and 
product  catalogs;  and  (8)  other 
dociiments  supporting  the  transfer  of 
assets  and  liabilities  from  Pastavilla  to 
Tat.  The  documentation  described 
above  demonstrates  that:  (1) 
Substantially  all  employees  of 
Pastavilla.  including  management,  have 
been  transferred  to  Tat;  (2)  the  business 
was  sold  as  a  going  concern;  and  (3) 


there  was  little  to  no  change  in 
management  structure,  supplier 
relationships,  production  facilities,  or 
customer  base. 

When  it  concludes  that  expedited 
action  is  warranted,  the  Department 
may  pubUsh  the  notice  of  initiation  and 
preliminary  results  in  a  changed 
circumstances  review  concurrently.  See 
19  CFR  221(c)(3){ii).  The  Department 
has  determined  that  such  action  is 
warranted  in  this  instance  because  Tat 
has  provided  prima  facie  evidence  that 
it  is  the  successor-in-interest  to 
Pastavilla. 

For  these  reasons,  we  preliminarily 
find  that  Tat  is  the  successor-in-interest 
to  Pastavilla  and.  thus,  should  receive 
the  same  antidumping  and 
coimtervailing  duty  treatment  with 
respect  to  certain  pasta  from  Turkey  as 
the  former  Pastavilla. 

Public  Comment  ^ 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  no  later  than  44  days  after 
the  date  of  publication  of  this  notice,  or 
the  first  workday  thereafter.  Case  briefs 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication  of  this  notice.  All  written 
comments  shall  be  submitted  in 
accordance  with  19  CFR  351.303. 
Persons  interested  in  attending  the 
hearing,  if  one  is  requested,  should 
contact  the  Department  for  the  date  and 
time  of  the  hearing.  The  Department 
will  publish  the  final  results  of  this 
changed  circumstances  review,  in 
accordance  with  19  CFR  351.216(e), 
including  the  results  of  its  analysis  of 
issues  raised  in  any  vmtten  comments. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  writh 
sections  751(b)(1)  and  777(i)(l)  and  (2) 
of  the  Act  and  section  19  CFR  351.216. 

Dated:  November  10,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 
IntsniaUonal  Trade  Admfniatration 

[C-427-«17.  C-427-«15, 0-475-827.  C-475- 
823,  C-475-825, 0-475-821 ,  C-401-804,  C- 
47S-812] 

Notice  of  Imptoinentation  Under 
Section  129  of  ttie  Uruguay  Round 
Agreements  Act,  Countervailing 
Meaaufei  Concerning  Certain  Steel 
Products  From  ttie  European 
Communities 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  implementation  under 
section  129  of  the  Uruguay  Round 
Agreements  Act;  countervailing 
measiires  concerning  certain  steel 
products  from  the  European 
commimities. 

SUMMARY:  On  January  8.  2003,  the 
Dispute  Settlement  Body  of  the  World 
Trade  Organization  adopted  the  report 
of  the  Appellate  Body  in  United 
States—Countervailing  Measures 
Concerning  Certain  Products  from  the 
European  Conimunities,  WT/DS212/ 
AB/R  (December  9,  2002)^onsistent 
with  the  Appellate  Body's  findings,  and 
pursuant  to  section  129(b)(2)  of  the 
Uruguay  Roimd  Agreements  Act,  the 
Department  of  Commerce  applied  its 
modified  privatization  methodology 
with  respect  to  the  twelve 
countervailing  duty  determinations, 
involving  certain  steel  products 
originating  in  various  member  states  of 
the  European  Commimities,  at  issue  in 
the  WTO  dispute.  The  Department  of 
Commerce  is  now  implementing  its 
"Section  129  Determinations"  with 
respect  to  eight  of  those  twelve 
determinations. 

EFFECTIVE  DATE:  November  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  (French  and  Italian 
determinations),  Robert  Copyak 
(German  determination),  or  Dana 
Mermelstein  (all  other  determinations),' 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482^126, 
(202)  482-2209,  (202)  482-1391, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 


(200;  1) 


refers 


351 
129 
Uruguay 
("URAA 


Finally,  citation  to  "section 
to  section  129  of  the 
ilound  Agreements  Act 
1.  codified  at  19  U.S.C.  3538. 


Backgroi  ind 

On  Jan  iiary  8,  2003.  the  Dispute 
Settleme  it  Body  ("DSB")  of  the  World 
Trade  Oi  janization  ("WTO")  adopted 
the  repoi  t  of  the  WTO  Appellate  Body 
in  Unitet  States — Countervailing 
Measuret  Concerning  Certain  Products 
from  the  European  Communities,  WT/ 
DS212/A  B/R  (December  9.  2002) 
{"Certaii  Products").  To  implement  the 
DSB  fine  ings  in  Certain  Products,  the 
Departmi  mt  changed  its  methodology 
for  analy  ung  a  privatization  in  the 
context  c  f  the  countervailing  duty 
("CVD")  law.  See  Notice  of  Final 
ModificQ  tion  of  Agency  Practice  Under 
Section  :  23  of  the  Uruguay  Round 
Agreeme  nts  Act,  68  FR  37125  (June  23, 
2003)  ("J  iodification  Notice"). 

Subset  uently,  pursuant  to  section 
129(b)(2;  of  the  URAA,'  the  Department 
applied  1  his  modification  with  respect 
to  twelv<  countervailing  duty 
determii  ations  involving  certain  steel 
products  originating  in  various  member 
states  of  iie  European  Communities. 
Section    29(b)(2)  provides  that 
"[njotwi  hstanding  any  provision  of  the 
TariffAdtofl930*  *  *."  within  180 
days  of  a  written  request  from  the  U.S. 
Trade  Representative,  the  Departibent 
shall  issae  a  determination  that  would 
render  itp  actions  not  inconsistent  with 
an  adver  se  finding  of  a  WTO  panel  or 
the  App(  Hate  Body.  19  U.S.C. 
3538(b)(  !)■  The  Statement  of 
Adminis  trative  Action  accompanying 
the  URAA  (the  "SAA"),  H.R.  Doc.  No. 
103-316  Vol.  1  (1994)  at  1025,  1027, 
various]; '  refers  to  such  a  determination 
by  the  D  jpartment  as  a  "new," 
"second  "  and  "different" 
determii  lation. 

On  Oc  tober  24,  the  Department  issued 
twelve  S  Bction  129  Determinations.^  See 
"Issues  1  nd  Decision  Memorandum  for 
the  Sect  on  129  Determination:  Final 
Affirmai  ive  Countervailing  Duty 
Determii  lation:  Certain  Cut-to-Length 
Carbon  ^^ality  Steel  Plate  from  France' ' 
from  Jef  rey  May,  Deputy  Assistant 


'  Sectioi  129  of  the  URAA  is  the  applicable 
provision  |  oveming  the  nature  and  effect  of 
determinal  ions  issued  by  the  Department  to 
implemeni  findings  by  WTO  panels  and  the 
Appellate  3ody. 

^Copies  af  the  "Issues  and  Decision  Memoranda" 
detailing  a  nr  Section  129  Determinations  in  each 
proceedinj   are  available  online  at  http:// 
ia.ita.doc.i  ovi  as  well  as  in  the  Department's 
Central  Re  :ords  Unit  in  room  B-099, 14th  Street 
and  Const:  tution  Avenue,  NW.,  Washington,  DC 
20230.  All  issuesj'aised  in  the  comments  and 
rebuttal  cc  mments  submitted  by  the  parties 
concemini ;  these  Section  129  Determinations  are 
addressed  in  these  Issues  and  Decision  Memoranda. 


Secretary,  Import  Administration,  to 
James  J.  Jochum,  Assistant  Secretary  for 
Import  Administration,  signed  October 
24,  2003;  "Issues  and  Decision 
Memorandum  for  the  Section  129 
Determination:  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  France"  from  Jefeey  May,  Deputy 
Assistant  Secretary,  Import 
Administration,  to  James  J.  Jochum, 
Assistant  Secretary  for  Import  ^ 

Administration,  signed  October  24, 
2003;  "Issues  and  Decision 
Memorandum  for  the  Section  129 
Determination:  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  France; 
Final  Results  of  Expedited  Sunset 
Review  of  Countervailing  Duty  Order'' 
from  Jeffrey  May,  Deputy  Assistant 
Secretary,  Import  Administration,  to 
James  J.  Jochvun,  Assistant  Secretary  for 
Import  Administration,  signed  October 
24,  2003;  "Issues  and  Decision  Memo: 
Section  129  Determination:  Final 
Results  of  Full  Sunset  Review  of  Cut-to- 
Length  Carbon  Steel  Plate  from 
Germany"  from  Melissa  Skinner,  Office 
Director,  Office  of  AD/CVD  Enforcement 
VI,  to  James  J.  Jochum,  Assistant 
Secretary  for  Import  Administration, 
signed  October  24,  2003;  Issues  and 
Decision  Memorandum  for  the 
Determination  under  Section  129  of  the 
Uruguay  Round  Agreements:  Certain 
Cut-to-Length  Carbon-Quality  Steel 
Plate  from  Italy"  from  Jeffrey  May, 
Deputy  Assistant  Secretary,  Import 
Administration,  to  James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration,  signed  October  24,  > 

2003;  "Issues  and  Decision 
-  Memorahdimi  for  the  Determination 
under  Section  129  of  the  Uruguay 
Round  Agreements  Act:Countervaiiing 
Duty  Administrative  Review:  Grain- 
Oriented  Electrical  Steel  from  Italy" 
from  Jeffrey  May,  Deputy  Assistant 
Secretary,  Import  Administration,  to 
James  J.  Jochum,  Assistant  Secretary  for 
Import  Administration,  signed  October 
24,  2003;  "Issues  and  Decision 
Memorandum  for  the  Determination 
under  Section  129  of  the  Uruguay 
Round  Agreements  Act:  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Plate  in 
Coils  from  Italy"  from  Jeffrey  May, 
Deputy  Assistant  Secretary,  Import 
Administration,  to  James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration,  signed  October  24, 
2003;  "Issues  and  Decision 
Memorandum  for  the  Determination 
under  Section  129  of  the  Uruguay 
Round  Agreements  Act:  Fined 
Affirmative  Countervailing  Duty 
Determination:  StairUess  Steel  Sheet 
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and  Strip  in  Coils  from  Italy"  from 
Jeffrey  May,  Deputy  Assistant  Secretary, 
Import  Administration,  to  James  J. 
Jochum,  Assistant  Secretary  for  Import 
Administration,  signed  October  24, 
2003;  "Issues  and  Decision 
Memorandum  for  the  Determination 
under  Section  129  of  the  Uruguay 
Round  Agreements  Act:  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Wire  Rod 
from  Italy"  from  Jeffrey  May,  Deputy 
Assistant  Secretary,  Import 
Administration,  to  James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration,  signed  October  24, 
2003;  "Issues  and  Decision 
Memorandinn:  Section  129 
Determination:  Final  Results  of 
Expedited  Sunset  Review  ofCut-to- 
Length  Carbon  Steel  Plate  from  Spain" 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Import 
Administration,  Group  III,  to  James  J. 
Jochxun,  Assistant  Secretary  for  Import 
Administration,  signed  October  24, 
2003;  "Issues  and  Decision 
Memorandum:  Section  129 
Determination:  Final  Results  of  the  1994 
Administrative  Review  of  Certain  Cut-to- 
length  Carbon  Steel  Plate  from 
Sweden"  from  Joseph  A.  Spetrini, 
Deputy  Assistant-Secretary,  Import 
Administration,  Group  HI,  to  James  J. 
Jochum,  Assistant  Secretary  for  Import 
Administration,  signed  October  24, 
2003;  "Issues  and  Decision 
Memorandum:  Section  129 


Case# 


C-401-804 
C-475-812 
C-475-823 

C-475-825 

C-475-827 


Determination:  Final  Results  of 
Expedited  Sunset  Review  ofCut-to- 
Length  Carbon  Steel  Plate  from  the 
United  Kingdom"  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  Group  HI,  to 
James  J.  Jochum,  Assistant  Secretary  for 
Import  Administration,  signed  October 
24,  2003. 

Subsequent  to  the  Department's 
issuance  of  the  Section  129 
Determinations  and  pm-suant  to  section 
129(b)(3)  of  the  URAA,  the  U.S.  Trade 
Representative  consulted  with  the 
Department  and  the  Congressional 
committees  concerning  these 
determinations.  Then,  by  letter  dated 
November  7,  2003,  the  U.S.  Trade 
Representative  requested  the 
Department,  pursuant  to  section 
129(b)(4)  of  the  URAA,  to  implement 
the  Section  129  Determinations  with 
respect  to  the  eight  determinations  that 
did  not  involve  simset  reviews  under 
section  751(c)  of  the  Act. 

Impleinentation 

SecUon  129(c)(1)(B)  of  the  URAA 
expressly  provides  that  a  determination 
under  section  129  applies  only  with 
respect  to  unliquidated  entries  of 
merchandise  entered,  or  withdrawn 
frt)m  warehouse,  for  consumption  on  or 
after  the  date  on  which  the  USTR 
directs  the  Department  to  implement 
that  determination.  In  other  words,  as 
the  SAA  clearly  provides,  "such 
determinations  have  prospective  effect 


Order 


Cul-to-Length  Carbon  Steel  Plate  from  Sweden 

Grain-Orierrted  Electrical  Steel  from  Italy 

Stainless  Steel  Plate  in  Coils  from  Italy 


Stainless  Steel  Sheet  and  Strip  in  Coils  from  Italy 
Cut-to-Lengtfi  Cartwn  Steel  Plate  from  Italy 


only."  SAA  at  102&.  Thus,  "relief 
available  under  subsection  129(c)(1)  is 
distinguishable  from  relief  in  an  action 
brought  before  a  court  or  a  NAFTA 
binational  panel,  where  *  *  * 
retroactive  relief  may  be  available."  Id. 

Because  the  U.S.  Trade  Representative 
declined  to  direct  the  Department  to 
implement  the  revised  determinations 
with  regard  to  the  four  sunset  reviews 
involved  in  the  WTO  dispute,  we  are 
not  implementing  these  Section  129 
Determinations.  See  sections  129(b)(4) 
and  129(c)(1)(B)  of  the  URAA. 

We  are,  however,  implementing  the 
remaining  Section  129  Determinations 
as  follows.  With  respect  to  the  five 
countervailing  duty  orders  noted 
immediately  below,  we  are  revising  the 
cash  deposit  rates  for  certain  companies 
to  reflect  the  impact  that  privatization 
had  on  non-recurring,  allocable 
subsidies.  Thus,  in  accordance  with 
section  129(c)(1)(B)  of  the  URAA,  we 
will  instruct  U.S.  Customs  and  Border 
Protection  ("CBP")  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentage  detailed  below 
of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  companies  noted 
below,  entered,  or  wididrawn  from 
warehouse,  for  consumption  on  or  after 
November  7,  2003.  In  addition,  three  of 
the  five  cases  noted  below  involve 
determinations  in  investigations.  The 
"all  others"  cash  deposit  rates  for  these 
three  cases  shall  be  revised  as  follows. 


Company 


SSAB 

AST 

AST 

All  Others 

AST 

All  Others 
ILVA/ILT  .. 


All  Others 


Deposit  (%) 


0.0 
1.07 
1.62 
1.62 
1.62 
1.61 
3.44 


3.44 


With  respect  to  the  countervailing 
duty  orders  on  certain  cut-to-length 
carbon  quality  steel  plate  from  France 
(C-427-817)  and  stainless  steel  sheet 
and  strip  in  coils  from  France  (C-427- 
815),  consistent  with  our  Section  129 
Determinations,  we  are  revoking  those 
orders  in  whole.  Accordingly,  we  will 
instruct  CBP  to  discontinue  suspension 
of  liquidation  under  those  orders  of  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
7,  2003. 

With  respect  to  the  countervailing 
duty  order  on  stainless  steel  wire  rod 
from  Italy  (C-475-821),  consistent  with 


our  Section  129  Determination,  we  are 
revoking  this  order  with  respect  to  the 
company  CAS.  Accordingly,  we  will 
instruct  CBP  to  discontinue  suspension 
of  liquidation  under  this  order  of  all  of 
CAS's  shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
7,  2003.  The  "all  others"  cash  deposit 
rate  under  this  order  will  be  revised  to 
1.28  percent. 

This  notice  of  implementation  is 
issued  and  published  in  accordance 
with  section  129(c)(2)(A)  of  the  URAA. 


Dated:  November  7,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-28668  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NatfcMiai  OcMnIc  and  Atmosptwric 
Administration 

[Dodwt  NumlMr:  031110276-3276-01] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Coftttructionof  an  Office/ 
LidMsratory/Classroom  Facility  for  the 
Canaan  Valley  Institute 

agency:  OfGce  of  Oceanic  and 
Atmospheric  Research  (OAR),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  U.S. 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  construction  of  an  Office/ 
Laboratory/Classroom  Facility  for  the 
Canaan  Valley  Institute  (CVI);  request 
for  comments. 

summary:  NOAA  is  the  lead  agency 
funding  and  overseeing  the  proposed 
action  and  preparation  of  this  EIS  by 
CVI  for  construction  of  an  office/ 
laboratory/classroom  facility  near  the 
town  of  Davis,  West  Virginia.  In 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  this 
notice  also  initiates  die  public  scoping 
process  for  the  preparation  of  the  EIS  to 
examine  potential  issues  and  identify 
key  resource  impacts. 
DATES:  Written  comments  on  the  intent 
to  prepare  an  EIS  will  be  accepted  for 
thirty  days  following  publication  of  this 
notice.  At  least  one  public  scoping 
meeting  will  be  scheduled  in  early  2004. 
An  announcement,  notifying  the  public 
of  the  meeting  dates,  times,  and 
locations,  will  be  made  once  the 
mating  is  scheduled.  Both  agency 
personnel  and  the  public  will  be  invited 
to  attend  this  meeting.  The  dual  purpose 
of  this  meeting  will  be  to  identify  the 
scope  of  issues  that  will  be  addressed  in 
the  EIS  and  to  solicit  public  input 
relating  to  the  scope  of  studies  for  the 
construction  of  the  facility  and  its 
access  road. 

ADDRESSES:  To  submit  comments, 
request  further  information,  request  a 
detailed  map  of  the  proposed  sites  and 
roadway  access  alternatives,  and/or 
have  your  name  added  to  the  EIS 
mailing  list,  contact  Jim  Rawson,  ~ 
Canaan  Valley  Institute,  PO  Box  673, 
Davis.  WV  26260;  Telephone  (304)  463- 
4739:  Fax  (304)  463-4759  or  Bruce 
Hicks,  NOAA  Air  Resources  Laboratory, 
Route:  R/ARL,  SSMC3  Rm.  3152,  1315 
East  West  Highway,  Silver  Spring,  MD 
20910-3282;  Telephone  (301)  713-0684 
xl36;  Fax  (301) 713-0119. 
SUPPLEMENTARY  INFORMATION:  Canaan 
Valley  Institute  (CVI)  will  construct  a 


new  facil  fy  on  their  property  to  be 
utilized  a  b  their  headquarters.  This 
facility  ia  proposed  to  include  office,    ~ 
laborator  ^  classroom,  and  conference 
room  spa  :e,  as  well  as  some  outdoor 
interpret  ve  areas.  This  project  would  be 
funded  tllrough  a  NOAA  grant.  The  new 
headquarters  would  include  a  view  of 
the  Canafn  Valley,  which  is  important 
for  both  iisitor  experience  and 
interpretation  potential,  e.g.,  an 
informational  viewing  area  for  the 
Canaan  Valley  Wildlife  Refuge.  In 
additions  a  two-lane  road  is  proposed  to 
be  consti  acted  to  access  this  facility 
from  eith  er  State  Route  93  or  State 
Route  32  The  entire  CVI  ptoperty  is 
approximately  3,200  acres  and  primarily 
deciduoi  s  forest.  The  proposed  project 
would  di  sturb  approximately  four  acres 
for  const  Tiction  of  the  headquarters 
facility  a  id  an  additional  5-10  acres  for 
an  acces!  road. 

Severa  key  environmental  features 
exist  wit  lin  or  adjacent  to  the  CVI 
property  The  federally  endeingered 
Appalaciian  Northern  Flying  Squirrel 
(Glaucomys  sabrinus  fuscus)  has  known 
habitat  ii  i  the  southwestern  corner  of  the 
project  a  ea.  The  Canaan  Valley 
National  Wildlife  Refuge  borders  the 
eastern  eige  of  the  project  area.  This 
refuge  cc  ntains  the  largest  freshwater 
wetland  n  central  and  southern 
Ajjpalac  lia  and  is  known  habitat  for  the 
Appalac  lian  Northern  Flying  Squirrel 
and  the :  sderally  threatened  Cheat 
Mountai  i  salamander  {Plethodon 
nettingi)  The  Monongahela  National 
Forest  is  located  south-southwest  of  the 
CVI  prof  erty  and  provides  habitat  for 
nine  fedi  irally  listed  threatened  or 
endangef  ed  species.  Two  of  the  five 
streams  Within  or  near  the  CVI  property 
(Blackwtter  River  and  Beaver  Creek)  are 
classifiei^as  High  Quality_by  the  West 
Virginia  Department  of  Environmental 
Protectic  n.  CVI,  partnering  with  West 
Virginia  University  and  other  entities,  is 
undertal  ing  a  long-term  study  of  an  area 
of  drains  ge  near  the  center  of  the  CVI 
property.  This  study,  along  with  other 
activities,  may  be  integrated  into  the 
Long  Term  Ecological  Research 
programl  Another  drainage,  Wymer 
Run,  the!  municipal  water  supply  for  the 
nearby  tbwn  of  Davis,  is  located  in  the 
center  of  the  property. 

At  least  three  alternative  site  locations 
and  five  access  alternatives  will  be 
developed  and  are  expected  to  be 
analyzed  to  evaluate  die  environmental 
impacts]  costs,  and  ability  to  meet 
project  ^eeds  of  each.  The  public 
involvement  plan  for  this  project  will 
give  citizens,  public  officials, 
commui>ity  stakeholders,  and  other 
organizi^tions  and  groups  a  medium  to 
obtain  iaformation  regarding  the  project 


as  well  as  provide  input  and  get 
involved  with  the  project.  This  plan  will 
include  general  public  meetings,  public 
officials  workshops,  and  neighborhood 
and  special  purpose  meetings.  The 
public  involvement  requirements  for 
Environmental  Justice  as  required  by 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  Executive  Order  (EO)  12868  will  be 
addressed.  In  addition,  the  public  may 
also  be  informed  about  the  project 
through  news  releases,  project 
newsletters,  or  the  CVI  Web  site, 
www.panaanvi.org.  {nput  obtained  by 
this  process  will  be  used  throughout  the 
entire  process  of  project  development  of 
defining  alternatives,  options,  and 
mitigation. 

Background  Information:  CVI  is  made 
up  of  a  diverse  team  of  scientists, 
landscape  ecologists,  economists  and 
business  professionals,  watershed 
resource  specialists,  geographic 
information  systems  an^ysts,  software 
developers,  community  and  program 
developers,  grant  writers,  and  a  highly 
skilled  support  staff.  Their  mission  is  to 
aid  stakeholders  in  their  e^orts  to 
implement  locally  determined  solutions 
to  problems  that  threaten  the  ^ 

sustainability  of  their  watersheds  and 
communities. 

Dated:  November  10,  2003. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  OAR. 
[FR  Doc.  03-28665  Filed  11-14-03;  8:45  am) 
BILLING  CODE  3510-KC-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.110503A] 

Vessel  Monitoring  Systems;  Approved 
Mobile  Transmitting  Units  for  use  in 
the  Fisheries  off  the  West  Coast  States 
and  In  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  approval  of  VMS 

systems. 

SUMMARY:  This  document  provides 
notice  of  vessel  monitoring  systems 
(VMS)  approval  by  NOAA  for  use  by 
vessels  participating  in  the  Pacific  Coast 
groimdfish  fishery  and  sets  forth 
relevant  features  of  the  VMS. 
ADDRESSES:  To  obtain  copies  of  the  list 
of  NOAA  approved  VMS  mobile 
transmitting  units  and  NOAA  approved 
VMS  communications  service  providers. 
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or  information  regarding  the  status  of 
VMS  systems  being  evaluated  by  NOAA 
for  approval,  write  to  NOAA  Fisheries 
Office  for  Law  Enforcement  (OLE),  8484 
Georgia  Avenue,  Suite  415,  Silver 
Spring,  MD  20910. 

To  submit  a  completed  and  signed 
checklist,  mail  or  fax  it  to  NOAA 
Enforcement.  7600  Sand  Point  Way  NE; 
Seattle,  WA  98115;  fax  (206)526-6528. 

For  more  addresses  regarding 
approved  VMS.  see  the  SUPPLEMENTARY 
INFORMATION  section,  imder  the  heading 
"VMS  Provider  Addresses". 
FOR  FURTHER  INFORMATION  CONTACT:  For 
current  listing  information  contact  Mark 
Oswell,  Outreach  Specialist,  phone 
301-427-2300.  fax  301-427-2055.  For 
questions  regarding  VMS  installation, 
activation  checklists,  and  status  of 
evaluations,  contact  Jonathan  Pinkerton, 
National  VMS  Program  Manager,  phone 
301-427-2300,  fax  301-427-2055.  For 
questions  regarding  the  checklist, 
contact  Joe  Albert.  Northwest  Divisional 
VMS  Program  Manager,  phone  206- 
526-6133. 

The  public  may  acquire  this  notice, 
installation  checklist,  and  relevant 
updates  via  the  "fax-back"  service,  or  by 
contacting  Joe  Albert.  Northwest 
Divisional  VMS  Program  Manager, 
Northwest  Division,  phone  (206)  526- 
6133. 

SUPPLEMENTARY  INFORMATION: 

I.  VMS  Mobile  Transceiver  Units 

A.  imfARSAT-C  Transceivers 

The  Inmarsat-C  satellite 
communications  VMS  transmitting 
imits  that  meet  the  minimum  technical 
requirements  for  the  Pacific  Coast 
groundfish  fishery  are  the  Thrane  & 
Thrane  Fishery  "Capsat"  (part  number 
TT-3022D-NMFS)  and  the  Thrane  & 
Thrane  Fishery  "Mini-C"  (part  number 
TT-3026-NMFS).  The  address  for  the 
Thrane  &  Thrane  distributor  (LandSea 
Systems)  dealer  contact  is  provided 
under  the  heading  VMS  Provider 
Addresses. 

Thrane  &  Thrane  TT-3022D-NMFS 
Features:  The  transceiver  consists  of  an 
integrated  GPS/himarsat-C  unit  in  the 
wheelhouse  and  an  antenna  mounted 
atop  the  vessel.  The  unit  is  factory  pre- 
configiu^  for  NMFS  VMS  operations 
(non-Global  Maritime  Distress  &  Safety 
System  (non-GMDSS)).  SateUite 
commissioning  services  are  provided  by 
LandSea  Systems  personnel. 

Automatic  GPS  position  reporting 
starts  after  transceiver  nstallation  and 
power  activation  onboard  the  vessel. 
The  imit  is  a  car-radio-sized  transceiver 
using  a  floating  10  to  32  VDC  power 
supply.  The  unit  is  configured  for 
automatic  reduced  position 


transmissions  when  the  vessel  is 
stationary  (i.e..  in  port).  It  allows  for 
port  stays  without  power  drain  or  power 
shut  down.  The  imit  restarts  normal 
position  transmission  automatically 
when  the  vessel  goes  to  sea. 

The  outside  antenna,  model  TT- 
3005M.  is  a  compact  omni-directional 
Inmarsat-C/GPS  antenna,  providing 
operation  down  to  +/-15  deg.  angles. 

A  configuration  option  is  available  to 
automatically  send  position  reports  to  a 
private  address,  such  as  a  fleet 
management  company.  Another 
available  option  is  the  ability  to  send 
and  receive  private  e-mail  and  other 
messages  with  the  purchase  and 
installation  of  an  input  deviqe  such  as 
a  laptop,  personal  computer,  or  message 
display  terminal. 

Thrane  &  Thrane  TT-3026-NMFS 
features:  The  transceiver  consists  of  an 
integrated  GPS/Inmarsat-C  unit 
mounted  atop  the  vessel.  The  unit  is 
factory  pre-configured  for  NMFS  VMS 
operations  (non-Global  Maritime 
Distress  &  Safety  System  (non-GMDSS)). 
Satellite  commissioning  services  are 
provided  by  LandSea  Systems 
personnel. 

Automatic  GPS  position  reporting 
starts  after  transceiver  installation  and 
power  activation  onboard  the  vessel. 
The  unit  is  an  integrated  transceiver/ 
antenna/GPS  design  using  a  floating  10 
to  32  VDC  power  supply.  The  unit  is 
configured  for  automatic  reduced 
position  transmissions  when  the  vessel 
is  stationary  (i.e..  in  port).  It  allows  for 
port  stays  without  power  drain  or  power 
shut  down.  The  imit  restarts  normal 
position  transmission  automatically 
when  the  vessel  goes  to  sea. 

The  TT-3026-NMFS  provides 
operation  down  to  +/-15  degree  angles. 
Although  the  unit  has  the  capability  of 
two-way  conmnmication  to  send  and 
receive  private  e-mail  and  other 
messages;  it  can  only  use  this  capability 
when  additional  equipment  hot 
required  by  NMFS  is  purchased  (i.e.,  a 
laptop,  personal  computer,  or  message 
display  terminal).  A  configiuation 
option  is  available  to  automatically  send 
position  reports  to  a  private  address, 
such  as  a  fleet  management  company. 
A  vessel  owner  wishing  to  purchase 
either  of  these  systems  may  contact  the 
entity  identified  imder  the  heading  VMS 
Provider  Addresses  for  Thrane  &  Thrane 
TT-3022D-NMFS  and  TT-3026-NMFS. 
The  owner  should  identify  himself  or 
herself  as  a  vessel  owner  in  the  "Pacific 
Coast  groundfish  fishery."  The  Thrane  & 
Thrane  transceiver  set  the  vessel  owner 
purchases  will  be  configured  for  the 
Pacific  Coast  groundfish  fishery. 
.    To  use  the  TT-3022-NMFS  or  the  . 
TT-3026-NMFS.  the  vessel  owner  will 


need  to  establish  an  Inmarsat-C  system 
use  contract  with  an  approved  Inmarsat- 
C  communications  service  provider.  The 
owner  will  be  required  to  complete  the 
Imnarsat-C  "Registration  for  Service 
Activation  for  Maritime  Mobile  Earth 
Station."  The  owner  should  consult 
with  LandSea  Systems  when  completing 
this  form. 

LandSea  Systems  personnel  will 
perform  the  following  before  shipment: 
(a)  configure  the  transceiver  according 
to  OLE  specifications  for  the  Pacific 
Coast  groundfish  fishery;  (b)  download 
the  predetermined  NMFS  position 
reporting  and  broadcast  conunand  ' 
identification  numbers  into  the  unit;  (c) 
test  the  unit  to  ensure  operation  when 
installation  has  been  completed  on  the 
vessel;  and  (d)  forward  the  Inmarsat 
service  provider  and  the  transceiver 
identifying  information  to  OLE. 

B.  INMARSAT D+  Transceivers 

The  Inmarsat-D+  satellite 
communications  VMS  transmitting  unit 
that  meets  the  minimimi  technical 
requirements  for  the  Pacific  Coast 
groundfish  fishery  is  the  Satamatics 
SAT-101  (model  number  SAT-101 
NMFS/PCG).  The  address  for  the 
Satamatics  contact  is  provided  imder 
the  heading  VMS  Provider  Addresses. 

Satamatics-101  NMFS/PCG  Features: 
The  transceiver  is  part  of  a  bundled 
service  provided  by  Satamatics  that 
includes  the  transceiver  and  the  satellite 
airtime.  The  transceiver  is  delivered  as 
a  complete  kit  including  main  unit, 
antenna,  antenna  moimt.  cabling,  power 
connector  and  detailed  installation 
manual.  The  main  imit  is  an  integrated 
GPS  receiver  and  Inmarsat-D+ 
transmitter  receiver  measuring  4.375in. 
X  6.75in.  x  1.5  in.  For  the  VMS 
environment,  it  is  enclosed  in  a  secure 
ruggedized  outer  box  so  that  it  can  be 
mounted  inside  the  superstructure  or 
hull  of  the  vessel  or  externally  in  any 
location  sheltered  from  "green  seas." 
Prime  power  to  the  unit  is  a  floating  9.6 
to  30  Vdc.  The  main  unit  includes  a 
back  up,  re-chargeable  battery.  The 
antenna  is  small  and  lightweight 
measuring  4.375in.  diameter  and  1.5  in. 
high  and  weighing  0.5  lbs.  The 
transceiver  is  factory  pre-configured  for 
NMFS  VMS  requirements  for  each 
fishery  for  "plug  and  play"  installation 
and  operation  requiring  no  specialized 
training  or  expertise. 

Automatic  GPS  position  reporting  can 
start  immediately  after  transceiver 
installation  and  power  activation 
onboard  the  vessel.  The  unit  is 
configured  for  automatic  reduced 
position  transmissions  when  the  vessel 
is  stationary  (i.e.,  in  port).  It  allows  for 
port  stays  without  power  drain  or  power 
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shut  down.  The  unit  restarts  nonnal 
position  transmission  automatically 
when  the  vessel  goes  to  sea. 

Satamatics  provides  a  one-stop  shop 
for  easy  purchase  and  commissioning  of 
transceiver  and  satellite  airtime.  A 
vessel  owner  wishing  to  purchase  the 
model  number  SAT  101-  NMFS/PCG 
can  purchase  a  bundled  package  of 
transceiver  and  satellite  airtime  directly 
firom  Satamatics  using  a  self-serve  web 
site  or  by  contacting  Satamatics  as  listed 
in  the  VMS  Provider  Addresses. 

Satellite  cranmissioning  service  is 
instantaneous  via  a  self-service  web 
page  or  through  Satamatics  Support 
anytime  after  the  receipt  of  the 
transceiver.  This  eliminates  delays  and 
paperwork.  Satamatics  will  forward  the 
transceiver  identifying  information  to 
OLE.  Although  the  VMS  package  has 
been  designed  for  an  easy,  low  cost  self- 
install,  Satamatics  provides  a  support 
web  site  and  contact  line  for  fishermen. 

C.  OKBCOMM  Transceivers 

The  ORBCOMM  satellite 
communications  VMS  transmitting 
imits  that  meet  the  minimum  technical 
requirements  for  the  Pacific  Coast 
groundfish  fishery  is  the  Stellar 
ST2500G  (part  number  ST2500G- 
NMFS).  The  address  for  ORBCOMM  and 
Stellar  Value  Added  Resellers  (VAR) 
and  their  regional  sales  outlets  around 
the  country  are  provided  under  the 
heading  VMS  Provider  Addresses. 

Stellar  ST2500G-NMFS  Features:  The 
transceiver  consists  of  an  integrated 
GPS/ORBCOMM  SateUite 
Communicator  moimted  in  the 
wheelhouse  and  antennas  mounted  atop 
the  vessel.  The  imit  is  pre-configured 
and  tested  for  NMFS  VMS  operations 
(with  an  emergency  alarm  switch  (non- 
GMDSS]).  Satellite  conunissioning 
services  are  provided  by  several  VMS 
providers. 

Automatic  GPS  position  reporting 
starts  after  transceiver  installation  and 
power  activation  onboard  the  vessel. 
The  unit  is  a  4  in  X  8ih  x  2in  transceiver 
powered  by  any  12  to  32  VDC  power 
supply.  It  is  factory  configured  for 
automatic  reduced  position 
transmissions  when  the  vessel  is 
stationary  (i.e.,  in  port)  which  allows  for 
port  stays  without  power  drain  or  unit 
shut  down.  The  unit  restarts  normal 
position  transmission  automatically 
when  the  .vessel  goes  to  sea. 

The  ST2500G  has  an  omni-directional 
VHP  antenna,  providing  operation  from 
+/-5  degrees  above  the  horizon 
anywhere  on  earth. 

A  configuration  option  is  available  to 
automatically  send  position  reports  to  a 
private  e-mail  address  or  to  a  secure 
web  site  where  the  data  is  provided  on 


a  map  an  d  in  tabular  form.  Another 
available  option  is  the  ability  to  send 
ai^d  receive  private  e-mail  from  a  PC  or 
Laptop  personal  computer  or  from 
specific  Ikand  held  devices.  A  complete 
list  of  de  rices,  supported  operating 
systems )  nd  available  software  solutions 
are  desci  bed  by  each  VMS  provider. 

A  vessi  il  owner  wishing  to  purchase 
the  Stelli  r  ST2500G  transceiver  will  be 
required  to  complete  an  ORBCOMM 
"Provisi(  ning"  form  via  the  web.  If 
assistanc  3  is  required,  the  owner  may 
consult  with  the  VAR  or  one  of  the 
entities  identified  under  the  heading 
VMS  Prolvider  Addresses  for  the 
ST2500O-NMFS  when  completing  this 
form.  The  imit  piuchased  by  the  vessel 
owner  will  be  configured  specifically  for 
the  Pacific  Coast  groundfish  fishery. 

The  O^COMM  VMS  VAR  will 
perform  the  following  before  shipment: 

(a)  configure  the  transceiver  according 
to  OLE  specifications  for  the  Pacific 
Coast  groundfish  fishery;  (b)  download 
the  predt  itennined  NMFS  position 
reportin(  applications  into  the  imit;  (c) 
test  the  I  nit  to  ensure  proper  operation 
prior  to  i  hipping;  (d)  forward  the 
service  p  rovider  and  the  transceiver 
identify!  ig  information  to  OLE  and  test 
the  unit  vhen  the  installation  has  been 
complete  d  on  the  vessel. 

n.  Comn  lunications  Service  Providers 

OLE  h  is  approved  the  below-listed 
commuo  ications  service  providers: 
Orbconu  a,  Satamatics,  Telenor,  and 
Xantic  si  tellite  communications 
services  or  the  Pacific  Coast  groimdfish 
fishery. 

A.  Orbcc  mm 

It  is  re  commended  that  the  vessel 
owner  ki  ep  for  his  or  her  records  and 
that  the  /AR  have  on  record  the 
followin  I  identifying  information:  (a) 
signed  a  id  dated  receipts  and  contracts; 

(b)  satellte  communicator  identification 
number:  (c)  VAR  customer  number, 
(Identifii  :ation  number/unit  surname 
name  co  nbination);  (d)  e-mail  address 
of  satellite  communicator 
{sumairJB@ORBCOMM.net);  (e)  owner 
name;  (fj  vessel  name;  and  (g)  vessel 
documentation  or  registration  number. 

Pursu  mt  to  50  CFR  635.69(d),  OLE 
will  pro  ride  an  installation  and 
activatic  n  checklist  which  the  vessel 
owner  n  ust  follow.  The  vessel  owner 
must  sign  a  statement  on  the  checklist 
certifying  compliance  with  the 
installation  procedures  and  return  the 
checklist  to  OLE.  Installation  can  be 
perform  sd  by  experienced  crew,  a  VAR 
or  by  an  electronics  specialist.  All 
installat  on  costs  are  paid  by  the  owner. 

The  o  vner  may  confirm  the  Stellar 
ST2500fc-NMFS  operation  and 


communications  service  to  ensure  that 
position  reports  are  automatically  sent 
to  and  received  by  OLE  before  leaving 
on  a  fishing  trip  under  VMS.  OLE  does 
not  regard  the  fishing  vessel  as  meeting 
the  requirements  of  50  CFR  635.69  until 
position  reports  are  automatically 
received.  For  confirmation  purposes, 
contact  the  NOAA  Enforcement,  7600 
Sand  Point  Way  NE;  Seattle,  WA  98115, 
at  (206)  526-6133. 

ESL  Sat-Ex  SateUite  Services/ 
ORBCOMM 

ORBCOMM  is  a  store-and-forward 
data  messaging  service  allowing  users  to 
send  and  receive  infonnation  virtually 
anywhere  in  the  world,  on  land,  at  sea, 
and  in  the  air.  ORBCOMM  supports  a 
wide  variety  of  applications  including 
Plain  Text  hitemet  e-mail,  position  and 
weather  reporting,  and  remote 
equipment  monitoring  and  control. 
Mariners  can  use  ORBCOMM  free  of 
charge  to  send  critical  safety  at  sea 
messages  as  part  of  the  U.S.  Coast 
Guard's  Automated  Mutual-Assistance 
Vessel  Rescue  system.  VMS  Services  are 
being  sold  through  specific  ORBCOMM 
VARS. 

Features  offered:  Customer  Service 
supports  the  security  emd  privacy  of 
vessel  accoimts  and  messages  with  the 
following:  (a)  password  authentication 
for  vessel  owners  or  agents  and  for  OLE 
to  prevent  unaiithorized  changes  or 
inquiries;  and  (b)  separation  of  private 
messages  from  OLE  messages.  (OLE 
requires  VMS-related  position  reports, 
only.) 

Billing  is  separated  between  accounts 
for  the  vessel  owner  and  OLE.  VMS 
position  reports  and  vessel-initiated 
messaging  are  paid  for  by  the  vessel 
owner.  Messaging  initiated  from  OLE 
operations  center  is  paid  for  by  OLE. 

ORBCOMM  provides  customer 
service  through  its  VARS  to  establish 
and  support  two-way  transmission  of 
transceiver  unit  configuration 
commands  between  the  transceiver  and 
land-based  control  center.  This  supports 
OLE's  message  needs  and,  optionally, 
fishermen's  private  e-mail  needs. 

The  owner  should  refer  to  and  follow 
the  configuration,  installation,  and 
service  activation  procedures  for  the 
Stellar  ST2500G-NMFS  satellite 
communicator. 

B.  Satamatics/INMARSAT-D+ 

Satamatics  provides  tracking  and 
monitoring  solutions  globally  using 
Inmarsat-D+.  Satamatics  is  able  to 
provide  end  to  end  bundled  services 
using  a  combination  of  its  satellite 
gateways  that  it  designed,  built,  owns 
and  maintains  and  its  own  D+ 
transceiver  line  that  it  designed  and 
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manufactures.  The  marine  solution 
certified  for  NMFS  VMS  is  similar  to 
that  being  used  in  other  VMS 
applications  around  the  world  and  in 
the  Secure  Ship  Alert  System  recently 
mandated  by  the  hitemational  Maritime 
Orcanization  to  combat  security  threats. 

Satamatics  provides  a  one-stop  shop 
for  service  and  transceiver  for  easy 
purchase  and  commissioning.  Vessel 
owners  wishing  to  use  the  Satamatics 
solution  to  meet  the  Pacific  Coast 
groundfish  fishery  VMS  requirement 
can  pinchase  a  bundled  package  of 
transceiver  and  airtime  directly  from 
Satamatics  using  a  self-serve  web  site  or 
contacting  Satamatics  as  listed  in  the 
VMS  Provider  Addresses. 

Satellite  commissioning  service  is 
instantaneous  via  a  self-service  web 
page  or  through  Satamatics  Support 
anytime  after  the  receipt  of  the 
transceiver.  This  eliminates  delays  and 
paperwork.  Satamatics  will  forward  the 
transceiver  identifying  information  to 
OLE.  Although  the  VMS  service  package 
has  been  designed  for  easy 
commissioning  via  the  web,  Satamatics 
provides  a  support  line  for  fishermen  as 
well. 

Billing  for  satellite  airtime  is 
separated  between  accoimts  for  the 
vessel  owner  and  OLE.  VMS  position 
reports  and  vessel-initiated  messaging 
are  paid  for  by  the  vessel  owner. 
Messaging  initiated  from  OLE 
operations  center  is  paid  for  by  NOAA. 

C.  INMARSAT-C  Communications 
Providers 

It  is  recommended  that  the  vessel 
owner  keep  for  his  or  her  records  and 
that  Telenor  and  Xantic  have  on  record 
the  following  identifying  information: 
(a)  Signed  and  dated  receipts  and 
contracts;  (b)  transceiver  serial  number; 
(c)  Telenor  or  Xantic  customer  niunber, 
user  name  and  password;  (d)  e-mail 
address  of  transceiver;  (e)  himarsat 
identification  number;  (f)  owner  name; 
(g)  vessel  name;  (h)  vessel 
documentation  or  registration  number; 
and  (i)  mobile  earth  station  license  (FCC 
license). 

Pursuant  to  50  CFR  635.69(d),  OLE 
will  provide  an  installation  and 
activation  checklist  which  the  vessel 
owner  must  follow.  The  vessel  ovraer 
must  sign  a  statement  on  the  checklist 
certifying  compliance  vdth  the 
installation  procedures  and  retinn  the 
checklist  to  OLE.  Installation  can  be 
performed  by  experienced  crew  or  by  an 
electronics  specialist,  and  the 
installation  cost  is  paid  by  the  owner. 

The  owner  may  confirm  the  TT- 
3022-NMFS  or  TT-3026-NMFS 
operation  and  commimications  service 
to  ensure  that  position  reports  are 


automatically  sent  to  and  received  by 
OLE  before  leaving  on  a  fishing  trip 
under  VMS.  OLE  does  not  regard  the 
fishing  vessel  as  meeting  the 
requirements  of  50  CFR  635.69  until 
position  reports  are  automatically 
received.  For  confirmation  purposes, 
contact  the  NOAA  Fisheries  Office  for 
Law  Enforcement,  7600  Sand  Point  Way 
NE;  Seattle,  WA  98115,  at  (206)  526- 
6133. 

Cl.  Telenor  Satellite  Services 

Inmarsat-C  is  a  store-and-forward  data 
messaging  service.  Inmarsat  C  allows 
users  to  send  and  receive  information 
virtually  anywhere  in  the  world,  on 
land,  at  sea,  and  in  the  air.  Inmarsat-C 
supports  a  wide  variety  of  applications 
including  Internet  e-mail,  position  and 
weather  reporting,  a  bee  daily  news 
service,  and  remote  equipment 
monitoring  and  control.  Mariners  can 
use  Inmarsat-C  free  of  charge  to  send 
critical  safety  at  sea  messages  as  part  of 
the  U.S.  Coast  Guard's  Automated 
Mutual-Assistance  Vessel  Rescue 
system  and  of  the  NOAA  Shipboard 
Environmental  Acquisition  System 
programs.  Telenor  Vessel  Monitoring 
System  Services  is  being  sold  through 
LandSea  Systems,  Inc.  For  the  LandSea 
and  Telenor  addresses,  look  tmder  the 
heading  "VMS  Provider  Addresses". 

C2.  Xantic 

Xantic  is  a  provider  Vessel 
Monitoring  Services  to  the  fishing 
industry.  By  installing  an  approved  OLE 
Imarsat-C  transceiver  on  the  vessel, 
fishermen  can  send  and  receive  E-mail, 
to  and  from  land,  transceiver 
automatically  sends  vessel  position 
reports  to  OLE,  and  is  fully  compliant 
with  the  International  Coast  Guard 
Search  and  Rescue  Centers.  XANTIC 
Vessel  Monitoring  System  Services  are 
being  sold  through  LandSea  Systems, 
Inc.  For  the  LandSea  and  XANTIC 
addresses,  look  under  the  heading  VMS 
Provider  Addresses. 

Telenor  and  XANTIC  Features  offered 
through  LandSea  Systems:  Customer 
Service  supports  the  secmity  and 
privacy  of  vessel  accounts  and  messages 
with  the  following:  (a)  password 
authentication  for  vessel  owners  or 
agents  and  for  OLE  to  prevent 
imauthorized  changes  or  inquiries;  and 
(b)  separation  of  private  messages  from 
OLE  messages.  (OLE  requires  VMS- 
related  position  reports,  only.) 

Billing  is  separated  between  accounts 
for  the  vessel  owner  and  the  OLE.  VMS 
position  reports  and  vessel-initiated 
messaging  are  paid  for  by  the  vessel 
owner.  Messaging  initiated  from  OLE 
operations  center  is  paid  for  by  NOAA. 


LandSea  Systems  provides  customer 
service  for  Telenor  and  XANTIC  users  to 
support  and  establish  two-way 
transmission  of  transceiver  unit 
configuration  commands  between  the 
transceiver  and  land-based  control 
centers.  This  supports  OLE's  message     • 
needs  and,  optionally,  fishermen's 
private  message  needs. 

The  vessel  ovraer  can  configure 
automatic  position  reports  to  be  sent  to 
a  private  address,  such  as  to  a  fleet 
management  company.  The  vessel  can 
send  and  receive  private  e-mail  and 
other  messages  when  the  transceiver  has 
such  an  input  device  as  a  laptop  or 
personal  computer  attached. 

Vessel  owners  wishing  to  use  Telenor 
or  XANTIC  services  will  need  to 
piuxihase  an  Inmarsat-C  transceiver 
approved  for  the  fishery.  The  owner  will 
need  to  complete  an  Inmarsat-C  system 
use  contract  with  Telenor  or  XANTIC, 
including  a  mobile  earth  station  license 
(FCC  requirement).  The  transceiver  will 
need  to  be  commissioned  with  Inmarsat 
according  to  Telenor  or  XANTIC's 
instructions.  The  owner  should  refer  to 
and  follow  the  configuration, 
installation,  and  service  activation 
procedures  for  the  specific  transceiver 
purchased. 

m.  VMS  Provider  Addresses 

For  ORBCOMM  and  SteUar  ST2500G- 
NMFS  information,  contact: 
ORBCOMM.  LLC;  21700  AUantic 
-  Boulevard;  Dulles,  VA  20166  USA. 
WHTv.OflBCOAfM.com  for  Vessel 
Management  on  the  home  page. 

Callaoo-ORBCOMM  (USA);  Phone: 
703-433-6300;  Fax:  703-433-6400 
Satamatics/INMARSAT  D+  bundled 
VMS  solution  of  satellite  airtime  and 
SAT-101  NMFS/PCG  transceiver:  go  to 
www.nmfs.satamaticsusa.com;  call  877- 
SAT-MATD  (877-728-6383)  fax  360- 
246  7263  e-mail 

nmfs@satamaticsusa.com.  Thrane  & 
Thrane  TT-3022-NMFS  or  TT-3026- 
NMFS,  contact  Ken  Ravenna,  Marine 
Products,  LandSea  Systems,  Inc.  ,509 
Viking  Drive,  Suite  K.  L  &  M,  Virginia 
Beach,  VA  23452;  voice:  757-463-9557; 
fax:  757-463-9581,  e-mail: 
KCR@LandSeaSystems.com;  website: 
http://www.landseasystems.com. 

For  Telenor  or  XANTIC  information, 
contact  LandSea  Systems  Inc.,  Donna 
Sherman,  509  Viking  Drive,  Suite  K,  L, 
M,  Virginia  Beach,  VA  23452;  voice: 
757-463-9557;  fax:  757-463-9581;  e- 
mail:  irtime@landseasystems.com. 
Telenor  and  XANTIC  Customer  Service, 
LandSea  Systems,  Inc.,  509  Viking  Drive 
Suite,  K,  L  &  M,  Virginia  Beach,  VA 
23452;  voice:  757-463-9557;  fax:  757- 
463-9581,  e-mail: 
KCR@LandSeaSystems.com.  Telenor 
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Alternate  Contact:  Courtney  Coleman, 
Manager  COMSAT-C  Services 
Marketing.  6560  Rock  Spring  Dr.. 
Bethesda.  MD  20817;  phone:  301-838- 
7720;  e-mail: 

courtney.coIeman@teIenor-usa.com. 
Xantic  Alternate  contactsr  Folef  Hooft 
Graafland,  6100  Hollywood  Boiilevard, 
Suite  410,  Hollywood,  FL  33024;  voice: 
(954)  962-9906  Ext.  11;  fax:  (954)  962- 
1164;  Cellular:(954)  214-2609;  e-mail: 
folef.hooftgraafland@XANnC.net; 
Andre  Cortese,  1211  Connecticut  Ave., 
NW.  Suite  504,  Washington,  EbC  20036; 
telephone  niunber:  202-785-5615;  e- 
mail:  andre.cortese@XANTIC.net, 
Bobbie  Thach,  1211  Connecticut  Ave, 
NW  Suite  504,  Washington,  DC  20036; 
voice:  (202)  785-5614;  fax:  (202)  785- 
5616;  e-mail: 
bobbie.thacb@XANTIC.net. 

IV.  Additional  Information 

OLE  is  constantly  evaluating  new  and 
emerging  technologies  for  inclusion  in 
the  VMS  program.  Additional  units  may 
be  approved  for  use  in  the  Pacific  Coast 
groimdfish  fishery  at  a  later  date. 

Authority:  16  U.S.C.  1801.  et  seq. 
Dated:  November  12,  2003. 
Bruce  C.  Morehead,' 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-28663  Filed  11-14-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.111003C] 

Mid-Atlantic  Fishery  Management 
Councir(MAFMC);  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Ecosystems  Committee  and  Executive 
Committee  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  December  2,  through 
Thursday,  December  4,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  Suites,  422  Delaware 
Avenue,  Wilmington,  DE;  telephone: 
302-654-6300. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 


Street,  Dokrer,  DE  19904,  telephone  302- 

674-23311 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Fiurlong,  Executive  Director, 
Mid-Atla«tic  Fishery  Management 
Council;  tielephone:  302-674-2331,  ext. 
19.  i 

SUPPLEM^ITARY  INFORMATION:  On 
Tuesday,  December  2,  the  Ecosystems 
Committe  b  will  meet  fix>m  10  a.m.  until 
noon.  Th<  i  Council  will  meet  fi-om  1 
p.m.  to  5  3.m.  On  Wednesday, 
Decembei  3,  the  Executive  Committee 
will  meet  from  8  a.m.  to  9  a.m.  The 
Coimcil  V  rill  meet  fi-om  9  a.m.  to  10  a.m. 
The  CouE  cil,  together  with  the  Atlantic 
States  Ma  rine  Fisheries  Commission's 
(ASMFC)  Summer  Floimder,  Scup,  and 
Black  See  Bass  Board,  will  meet  from  10 
a.m.  unti  5  p.m.  On  Thursday, 
Decembei  4,  the  Council  will  meet  from 
8  a.m.  un  il  4  p.m. 

Agendi  items  for  the  Council's 
committe  bs  and  the  Council  itself  are: 
Review  tl  le  committee  charge  regarding 
ecosyster  i-based  management,  habitat, 
GRAs,  et( ..  and  determine  the  need  for 
advisors;  Review  the  effect  of  the  New 
England  i  council's  action  and  likely 
schedule  of  events  on  Groundfish 
Amendment  13;  Address  the  exclusion 
of  limitec  access  vessels  and  develop 
the  Coun  ril  position  on  NMFS' 
proposed  action  on  Scallop  Amendment 
10;  Revie  at  Delaware's  Artificial  Reef 
Plan:  Review  the  Monkfish  Committee's 
action  ref  arding  changes  to  management 
for  2004/  )5  fishing  year,  and  adopt 
default  m  easiues  or  recommend  new 
measures  for  2004/05  fishing  year; 
Review  committees  2004  planned 
actions  alid  schedules,  and  review 
committe  e  advisory  panel  status; 
Review  a  ad  adopt  Framework  4  to  the 
Squid,  W  ickerel,  and  Butterfish 
Framewc  rk  4  (Meeting  2)  which  extends 
the  Ulex  iquid  moratorium;  Review  and 
discuss  t  le  Monitoring  Committees' 
recomme  ndations,  review  and  discuss 
the  Advil  ory  Panels'  recommendations, 
and  deve  op  and  approve  recreational 
managen  ent  measures  for  2004  for 
summer  lounder,  scup,  and  black  sea 
bass;  Hei  r  a  presentation  of  the 
Coimcil'i  Communications  Plan; 
Receive  i  nd  hear  committee  and 
organizal  ional  reports,  and  act  on  any 
new  and  or  continuing  business. 

Althoi  ghiQon-emergency  issues  not 
containe  1  in  this  agenda  may  come 
before  th  3  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 


Council 
Council 


tction  during  these  meetings, 
iction  will  be  restricted  to  those 


issues  sp  ecifically  listed  in  this  notice 
and  any  ssues  arising  after  publication 
of  this  n(  »tice  that  require  emergency 
action  ui  ider  section  305(c)  of  die 


Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Acconunodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  November  12,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E3-00272  Filed  11-14-03;  8:45  am] 

WLUNG  COOE  S717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  111003B] 

South  Atlantic  Rshery  Management 
Council  (Council);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  the  Southeastern  Data, 
Assessment,  and  Review  (SEDAR) 
Workshops  for  Atlantic  and  Gulf  King 
Mackerel. 

SUMMARY:  The  SEDAR  assessment  of  the 
South  Atlantic  and  Gulf  King  mackerel 
will  consist  of  a  series  of  three 
workshops,  a  Data  Review  Workshop, 
an  Assessment  Workshop,  and  a  Review 
Workshop. 

DATES:  The  Data  Workshop  will  take 
place  December  1-5,  2003;  the 
Assessment  Workshop  will  take  place 
February  16-20,  2004;  and  the  Review 
Workshop  wilHake  place  April  5-9, 
2004.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  three  workshops  will 
be  held  at  NOAA  Fisheries'  Southeast 
Fisheries  Science  Center,  75  Virginia 
Beach  Drive,  Miami,  FL  33149,  phone: 
(305)  361-4200. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  hiformation  Officer, 
South  Atlantic  Fishery  Management 
Coimcil,  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407-4699;  phone: 
(843)  571-4366  or  toll  free:  (866) 
SAFMC-10;  fax:  (843)  769^520. 
SUPPLEMENTARY  INFORMATION:  The 
workshops  will  take  place:  December  1- 
5,  2003;  February  16-20;  2004;  and 
April  5-9,  2004. 
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The  South  Atlantic  Fishery 
Management  Council,  in  conjunction 
with  NOAA  Fisheries,  has  implemented 
the  SEDAR  process,  a  multi-step  method 
for  determining  the  status  of  fish  stocks. 
SEDAl?  includes  three  workshops:  (1) 
Data  Workshop,  (2)  Stock  Assessment 
Workshop,  and  (3)  Review  Workshop. 
The  product  of  the  Data  Workshop  and 
the  Stock  Assessment  Workshop  is  a 
stock  assessment  report.  This  report  is 
then  peer  reviewed  at  the  Review 
Workshop,  and  a  final  consensus  report 
and  an  advisory  report  are  prepared  that 
includes  strengths  and  weaknesses  in 
the  stock  assessment  and 
recommendations  to  fishery  managers 
for  futiu-e  data  and  research  needs.  The 
process  includes  data  collectors, 
biologists,  fishermen,  environmental 
representatives,  database  managers, 
stock  assessment  scientists,  and  Council 
members  and  staff. 

Atlantic  and  Gulf  King  Mackerel 
SEDAR  Workshop  Schedule 

December  1-5.  2003— SEDAR  Data 
Workshop 

December  1,  2003,  2  p.m.-6  p.m.; 
December  2-4,  2003,  8:30  a.m.-S  p.m.; 
and  December  5,  2003,  8:30  a.m.-3  p.m. 

An  assessment  data  set  will  be 
developed  during  the  Data  Workshop 
for  Atlantic  and  Gulf  King  mackerel. 
The  assessment  data  set  will  include 
catch  statistics,  fishery  sampling, 
independent  monitoring,  life  history, 
and  logbook  information. 

February  16-20,  2004— SEDAR 
Assessment  Workshop 

February  16,  2004,  2  p.m.-6  p.m.; 
February  17-19,  2004,  8:30  a.m.-5:30 
p.m.;  and  February  20,  2004,  8:30  a.m.- 
12  noon 

Using  the  data  set  resulting  fi-om  the 
Data  Workshop,  participants  will 
develop  population  models,  evaluate 
the  status  of  the  stock,  and  create  a 
report  for  review. 

April  5-8,  2004— SEDAR  Review 
Workshop 

April  5,  2004.  2  p.m.-5  p.m.  and  April 
6-8,  2004,  8:30  a.m.-5  p.m. 

The  Review  Workshop  involves  a  peer 
review  of  the  report  created  from  the 
earlier  two  workshops.  Two  reports  will 
be  produced:  (1)  a  consensus  report  and 
(2)  an  advisory  report. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 


section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
{see  ADDRESSES)  at  least  5  business  days 
prior  to  each  workshop. 

Dated:  November  12,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E3-00249  Filed  11-14-03;  8:45  am] 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

D.D.  111003A] 

Marine  Mammals;  File  No.  1048-1717 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  NMFS  will  hold  a  public 
meeting  regarding  the  scientific  research 
proposed  by  Dr.  Peter  J.  Stein,  Scientific 
Solutions,  Inc.,  Nashua,  New 
Hampshire,  in  an  application  for  a 
scientific  research  permit  and  analyzed 
in  a  draft  environmental  assessment. 
DATES:  The  meeting  will  be  held  on 
November  20,  2003  at  1  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
the  NOAA  Silver  Spring  Metro  Center 
Complex,  Room  1W611, 1305  East-West 
Highway.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tammy  Adams  or  Steve  Leathery, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
November  5,  2003,  notice  was  published 
in  the  Federal  Register  (68  FR  62563) 
that  a  request  for  a  scientific  research 
permit  had  been  submitted  by  Dr.  Stein 
to  conduct  studies  to  validate  and 
improve  the  ability  of  short-range  high- 
frequency  whale-finder  sonar  systems  to 
detect  marine  mammals  without 
adversely  affecting  them.  A  draft 
Environmental  Assessment  (EA)  was 
prepared  to  examine  whether  significant 
environmental  impacts  could  result 
from  issuance  of  the  proposed  scientific 
research  permit.  Comments  on  the 
application  and/or  the  draft  EA  must  be 


received  by  December  5,  2003.  NMFS 
will  hold  a  public  meeting  to  inform 
interested  parties  of  the  proposed 
research  and  solicit  comments  on  the 
application  and  accompanying  draft  EA. 
Please  be  advised  that  a  valid 

government-issued  photo-identification 
will  be  required  for  entry  through 
building  security. 

Special  Accommodations 

This  meeting  is  accessible  to  people 
with  disabilities.  Requests  for  sign 
language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Tyrone  Stuckey  or  Dee  Jenkins,  301- 
713-2289  (voice)  or  301-713-0376  (fax), 
at  least  five  business  days  before  the 
scheduled  meeting  date" 

Dated:  November  10.  2003. 
Stephen  L.  Leathery, 

Chief  Permits.  Conservation  and  Education  - 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-28664  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 
Office  Of  tlie  Secretary 

Department  of  Defense  Mandatory 
Declassification  Review  Addresses 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Information 
Security  Oversight  Office's  Classified 
National  Security  Information  Directive 
No.  1,  this  notice  provides  Department 
of  Defense  addresses  to  which 
Mandatory  Declassification  Review 
requests  may  be  sent.  This  notice 
benefits  the  public  in  advising  them 
where  to  send  such  requests  for 
declassification  review. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charlie  Talbott,  703-697-4325. 

The  following  chart  identifies  the 
offices  to  which  mandatory 
declassification  review  requests  should 
be  addressed: 

OSD/JS:  Washington  Headquarters 
Services,  Director  Freedom  of 
Information  &  Security  Review,  RM 
2C757, 1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 

Army:  Department  of  the  Army, 
Declassification  Activity,  Attn: 
TAPC-PDD.  Suite  509.  4600  N. 
Fairfax  Drive,  Arlington,  VA  22203- 
1553. 

Navy:  Department  of  the  Navy,  Chief  of 
Naval  Operations,  N09B11,  RM 
1D469,  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 
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Air  Force:  Department  of  the  Air  Force, 
11  CS/SCSR  (MDR),  1000  Air  Force 
Pentagon,  Washington,  DC  20330- 
1000. 

Marine:  Commandant  of  the  Marine 
Corps,  U.S.  Marine  Corps,  2  Navy 
Annex,  Room  1010,  Washington,  DC 
20830-1775. 

DARPA:  Defense  Advance  Research 
Project  Agency,  3701  North  Fairfax 
Dr.,  Arlington,  VA  22203-1714. 

DCAA:  Director,  Defense  Contract  Audit 
Agency.  Attn:  CPS,  8725  John  J. 
Kingman  Rd.,  Ste.  2135,  Ft.  Belvoir, 
VA  22060-6219. 

DIA:  Defense  Intelligence  Agency.  Attn: 
D  A  N-IA,  Rm  E4-234,  Washington, 

-  DC  20340-5100. 

DISA:  Defense  Information  Systems 
Agency,  Attn:  Security  Division,  MPS 
6,  5111  Leesburg  Pike.  Ste.  100,  Falls 
Church,  VA  22041. 

DSS:  Defense  Security  Service,  Office  of 
FOIA  &  Privacy.  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

DLA:  Defense  Logistics  Agency.  Attn: 
DLA/DSS-S.  8725  John  J.  Kingman 
Rd.,  Ste.  2533,  Ft.  Belvoir,  VA  22060- 
6221. 

NIMA:  National  Imagery  and  Mappin 
Agency.  4600  Sangamore  Rd..  Mail 
Stop  I>-10.  Bethesda.  Md.  20816- 
5000. 

NSA:  National  Seciu-ity  Agency. 
Information  Policy  Office.  DC323 
Room  S2CW113,  Suite  6884,  Bldg   - 
SAB2,  9800  Savage  Road,  Ft.  George 
G.  Mead,  MD  20755-6248. 

DTRA:  Defense  Threat  Reduction 
Agency,  Attn:  SCR,  8725  John  J. 
Kingman  Rd,  Ft.  Belvoir,  VA  22060- 
6201. 

EUCOM:  U.S.  European  Command,  (HQ 
USEUCOM),  Attn:  ECJl-AX  (FOIA 
Officer),  SMSgt  Greg  Outlaw,  USAF. 
Unit  30400,  APO,  AE  09131. 

SOUTHCOM:  U.S.  Southern  Command, 
Attn:  Mr.  Marco  T.,  Villalobos,  SCJl- 
A  (FOIA),  3511  NW  91st  Avenue, 
Miami,  FL  33172-1217. 

SOCOM:  U.S.  Special,  Operations 
Command,  Attn:  Kathryn  Meeks, 
SOCS-SJS-SI  (FOIA),  7701  Tampa 
Point  Boulevard,  MacDill  AFB,  FL 
33621-5323. 

CENTCOM:  U.S.  Central  Command, 
Attn:  Jacqueline  J.  Scott,  CCJ6-DM. 
7115  South  Boimdary  Blvd.  MacDill 
AFB,  FL  33621-5101. 
NORTHCOM:  U.S.  Northern  Command, 
HQNORAD,  USNORTHCOM/CSM, 
Attn:  Lynn  Bruns,  250  Vandenberg 
Street,  Suite  B016,  Peterson  Air  Force, 
Base.  CO,  80914-3804. 
JFCOM:  U.S.  Joint  Forces  Commemd, 
Attn:  Ms.  Joyce  Neidlinpa,  Code  J024, 
1562  Mitscher  Ave,  Suite  200, 
Norfolk,  VA  23511-2488. 
PACOM:  U.S.  Pacific  Command,  Attn: 
Maureen  Jones,  USPACOM  FOIA 


Federal  Register /Vol.  68,  No.  221 /Monday,  November  17,  2003/>fotices 


Coordii  lator  (J042),  Administrative 
support  Division,  Joint  Secretariat, 
Box  28; Camp  Smith,  HI  96861-5025. 

STRATCOM:  U.S.  Strategic  Command, 
Attn:  cLl731  (FOIA),  901  SACblvd, 
STE  1E5,  Offutt  AFB,  NE  68113-6653. 

TRANSCOM:  U.S.  Transportation 
Comm^d,  Chief,  Resources 
Information  Communications  and 
Record^  Management.  Attn:  TCJ6-RII. 
508  Scdtt  Drive.  Bldg  1961.  Scott 
AFB,  III  62225-5357. 

Dated:  NlDvember  7.  2003. 
L.M.  Bynuln, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  0>-28580  Filed  11-14-03;  8:45  am] 
BHJJNGCOOE  SOOI-OS-P 


DEPAR1 


lENT  OF  DEFENSE 


DepartiTM  nt  of  the  Air  Force        ' 
HQ  USAf  Scientific  Advisory  Board 

agency:  |)epartment  of  the  Air  Force, 

DoD. 

ACTION:  ^  otice  of  meeting. 


SUMMARYi  Pursuant  to  Public  Law  92- 
463^,  noti(  ;e  is  hereby  given  of  the 
forthcoming  outbrief  on  Technology  for 
Machine-)to-Machine  ISR  Integration. 
The  purp  ase  of  the  meeting  is  to  allow 
the  SAB  eadership  to  advise  SAF/AQ 
an  outbri  sf  of  the  study.  This  meeting 
will  be  cl  osed  to  the  public. 
DATES:  November  20,  2003. 

AOORESSI S:  Pentagon  (SAF/AQ),  Room 
4E964.  V\  ashington.  DC  20330. 


FOR 

Hazell, 
Board 
Pentagon , 
20330-1 


Pamela  D. 

Air  Force 
[FR  Doc 

BILUNG 


COIIE 


FURTftER  INFORMATION  CONTACT:  Paul 
Force  Scientific  Advisory 
Secretariat.  1180  Air  Force 

Rm  5D982.  Washington.  DC 
80.  (703) 697-4811. 


Fitzgerald, 

I  federal  Register  Liaison  Officer. 
03-28588  Filed  11-14-03;  8:45  am] 

5001-05-f> 


DEPART  MENT  OF  DEFENSE 

Departm  snt  of  the  Air  Force 

HQ  USAf  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Itlotice  of  meeting. 


SUMMARX :  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  outbrief  on  Technology  for 
Machinepto-Machine  ISR  Integration. 
The  purpose  of  the  meeting  is  to  allow 
the  SAB  eadership  to  advise  J8  an 


outbrief  of  the  study.  This  meeting  will 
be  closed  to  the  public. 
DATES:  November  20,  2003. 
ADDRESSES:  Pentagon  (J8),  Room  1E962, 
Washington  DC  20330. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hazell,  Air  Force  Scientific  Advisory 
Board  Secretariat,  1180  Air  Force 
Pentagon,  Rm  5D982,  Washington  DC 
20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-28589  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  S001-5-e„ 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  iMeeting 

AGENCY:  Federal  Interagency 

Coordinating  Coimcil,  Department  of 

Education. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  oT  the  Federal  Interagency 
Coordinating  Council  (FICC).  Notice  of_ 
this  meeting  is  intended  to  inform 
members  of  the  general  public  of  their 
opportimity  to  attend  the  meeting.  The 
FICC  will  engage  in  policy  discussions 
related  to  health  services  for  young 
children  with  disabilities  and  their 
families.  This  meeting  was  originally 
scheduled  for  September  18,  2003,  but 
was  cancelled  due  to  the  threat  of 
Hurricane  Isabel.  The  meeting  will  be 
open  and  accessible  to  the  general 
public. 

Date  and  Time:  FICC  Meeting: 
Thursday,  December  11,  2003.  from  9 
a.m.  to  4:30  p.m. 

ADDRESSES:  American  Institutes  for 
Research,  1000  Thomas  Jefferson  Street, 
NW.,  Conference  Rooms  B  &  C,  2nd 
Floor  Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obral  Vance,  U.S.  Department  of 
Education,  330  C  Street,  SW.,  Room 
3090,  Switzer  Building,  Washington.  DC 
20202.  Telephone:  (202)  205-5507 
(press  3). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  205-5637. 
SUPPLEMENTARY  INFORMATION:  The  FICC 
is  established  under  section  644  of  the 
Individuals  with  Disabilities  Education 
Act  (20  U.S.C.  1444).  The  HCC  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
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families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FIGC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  Dr.  Robert  Pastemack, 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Individuals  who  need 
acconmiodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  interpreting 
services,  assistive  listening  devices, 
material  in  alternative  format)  should 
notify  Obral  Vance  at  (202)  205-5507 
(press  3)  or  (202)  205-5637  (TDD)  ten 
days  in  advance  of  the  meeting.  The 
meeting  location  is  accessible  to 
individuals  with  disabilities. 

Siunmary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street,  SW.,  Room  3090,  Switzer 
Building,  Washington,  DC  20202,  from 
the  hours  of  9  a.m.  to  5  p.m.,  weekdays, 
except  Federal  holidays. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  03-28587  Filed  11-14-03;  8:45  am] 

BtLUNG  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National  Coal 
Council 

AGENCY:  Department  of  Enei^. 
ACTION:  Notice  of  charter  renewal. 


SUMMARY:  Piu^uant  to  Section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463)  and 
in  accordance  with  title  41  of  the  Code 
of  Federal  Regulation,  section  102-3.65, 
and  following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 


notice  is  hereby  given  that  the  National 
Coal  Coimcil  has  been  renewed  for  a 
two-year  period  ending  November  1, 
2005.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  a  continuing  basis  regarding 
general  policy  matters  relating  to  coal 
issues. 

SUPPLEMENTARY  INRMMATION:  Council 
members  are  chosen  to  assure  a  well- 
balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  coal  industry,  including  large  and 
small  companies,  and  commercial  and 
residential  consumers.  The  Council  also 
has  diverse  members  who  represent 
interests  outside  the  coal  industry, 
including  environmental  interests, 
labor,  research,  and  academia. 
Membership  and  representation  of  all 
interests  will  continue  to  be  determined 
in  accordance  with  the  requirements  of 
the  Federal  Advisory  Committee  Act, 
and  implementing  regulations. 

The  renewal  of  tlie  Council  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  and 
implementing  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rachel  M.  Samuel  at  (202)  586-3279. 

Issued  at  Washington,  DC,  on  November  7 
2003. 

James  N.  Soiit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-28625  Filed  11-14-03;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National 
Petroleum  Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  charter  renewal. 


SUMMARY:  Pursuant  to  section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463)  and 
in  accordance  with  title  41  of  the  Code 
of  Federal  Regulation,  section  102-3.65, 
and  following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Petroleum  Council  has  been  renewed  for 
a  two-year  period  ending  November  1, 
2005.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 


Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industry. 
SUPPt^MENTARY  INFORMATION:  Council 
members  are  chosen  to  assure  a  well- 
balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  petroleum  industry,  and  from  large 
and  small  companies.  The  Council  also 
has  diverse  members  who  represent 
interests  outside  the  petroleum 
industry,  including  environmental 
labor,  academia,  research  and 
environmental  organizations,  and  State 
utilty  regulatory  commissions. 
Membership  and  representation  of  all 
interests  will  continue  to  be  determined 
in  accordance  with  the  requirements  of 
the  Federal  Advisory  Committee  Act 
and  implementing  regulations. 

The  renewal  of  the  Council  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  operate  in  accordance  with 
the  Federal  Advisory  Act  and 
implementing  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  M.  Samuel  at  (202)  586-3279. 

Issued  at  Washington.  DC,  on  November  7 
2003. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-28626  Filed  11-14-03;  8:45  am] 
BILLING  COOE  G4S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-&-004] 


Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Rling 

October  9,  2003. 

Take  notice  that  on  October  1,  2003, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  tariff  sheets  included 
in  Appendix  A  to  the  filing,  proposed  to 
be  effective:  (1)  On  November  1,  2003, 
or,  if  service  does  not  commence  on 
November  1.  2003,  such  later  date  as  the 
facilities  constructed  for  the  HubLine 
Mainline  are  placed  into  service,  and  (2) 
on  April  1,  2004  for  certain  sheets 
fireviously  filed,  as  designated  in 
Appendix  A. 

Algonquin  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Orders  issued  in  the 
above-captioned  docket  on  December 
21,  2001,  as  amended  June  4,  2002,  in 
which  the  Commission  approved 
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Algonquin's  amended  application  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
of  certain  pipeline  facilities  including 
the  facilities  referred  to  as  the  HubLine 
Mainline.  Algonquin  states  that  the 
revised  tariff  sheets  reflect  the  rates  for 
the  HubLine  Mainline  service  as 
approved  by  the  Commission,  as  well  as 
removal  of  all  references  to  the  Fore 
River  Lateral  from  the  rate  sheets.  Rate 
Schedule  AFT-CL,  and  the  form  of 
service  agreement.  Specifically  with 
regard  to  the  HubLine  Mainline  rate,  the 
tariff  sheets  reflect  a  maximum 
reservation  rate  of  $1.8607  per  Dth,  or 
$0.0612  per  Dth  on  a  100%  load  factor 
basis,  as  approved  by  the  Commission. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Conunissien  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
mayJie  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSuppor^ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eLibrary  (e-Filing)  link. 

Protest  Date:  October  16,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00252  Filed  11-14-03;  8:45  am] 

BHjUNO  COOC  6717-01-P 


DEPARTll|iENT  OF  ENERGY     - 

Federal  Ehergy  Regulatory 
Commisflion 

[Docket  N< .  RP99-301-091] 

ANR  Pipaine  Company;  Notice  of 
Negotlatdd  Rate  Filing 

November  r,  2003. 

Take  ndtice  that  on  October  31,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  fnd  approval  one  new 
negotiated  rate  service  agreement  and 
amendments  to  eighf  existing  negotiated 
rate  service  agreements  between  ANR 
and  Wisconsin  Gas  Company,  and 
amendments  to  two  existing  negotiated 
rate  service  agreements  between  ANR 
and  Wise  >nsin  Electric  Power 
Company  ANR  also  included  in  its 
filing  an  I  imended  and  Restated 
Delivery  1  'ressure  Agreement,  which 
relates  to  the  tendered  service 
agreemen  is. 

ANR  re  quests  that  the  Conunission 
accept  an  1  approve  the  subject 
negotiate  I  rate  agreement  and 
amendme  nts  to  be  effective  November  1 , 
2003. 

Any  pe  :son  desiring  to  be  heard  or  to 
protest  sa  id  filing  should  file  a  motion 
to  interve  tie  or  a  protest  with  the 
Federal  E  lergy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  cf  the  Commission's  Rules  and 
Regulatia  as.  All  such  motions  or 
protests  I  lust  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulatio  as.  Protests  will  be  considered 
by  the  Co  tnmission  in  determining  the 
approprii  te  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proce  sdings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interven« .  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Referena  >  Room  or  may  be  viewed  on 
the  Comi  lission's  Web  site  at  http:// 
www.ferc  .gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  a  :cess  the  document.  For 
assistanc;.  please  contact  FERC  Online 
Support  it 

FERCOn,  ineSupport@ferc.gov  or  toll- 
free  at  (8fe6)  208-3676,  or  TTY,  contact 
(202)  50^659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructiens  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  H.  Salas,  ^ 

Secretary. 

[FR  Doc.  I  3-00217  Filed  11-14-03;  8:45  am] 

BILLING  CO  >E  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP04-1-000] 

ANR  Pipeline  Company;  Notice  of 
Filing 

October  9,  2003. 

Take  notice  that  on  October  1,  2003, 
ANR  Pipeline  Company  (ANR),  9  E 
Greenway  Plaza,  Houston,  Texas  77046, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Section  7(C)  of  the  Natiu-al  Gas  Act,  and 
Subpart  A  of  the  Commission's 
Regulations  its  application  to  install  an 
additional  6,000  horsepower  of  electric 
powered  compression  at  its  Weyauwega 
Compressor  Station  in  Waupaca  County, 
Wisconsin,  referred  to  as  its  North  Leg 
Project.  ANR  states  that  its  North  Leg 
Project  will  effectively  replace  ANR's 
reliance  on  upstream  Viking  Gas 
Transmission  Company  (Viking) 
capacity  for  flowing  volumes  of  107,217 
dekatherms  per  day  at  ANR's  Marshfield 
receipt  point.  ANR  states  that  its  North 
Leg  Project  involves  thg  construction  of 
electric  compression  only,  with  no 
pipeline  looping  proposed,  and  is 
consistent  with  its  settlement  with 
Viking  in  Docket  No.  CPOO-391-OOO.i 
ANR  estimates  that  the  cost  of  the  North 
Leg  Project  to  be  approximately 
$13,519,310.  ANR  also  seeks  approval  of 
pro-forma  FERC  Gas  Tariff  sheets 
concerning  its  proposed  Electric  Power 
Cost  tracking  mechanism,  all  as  more 
fully  described  in  the  application.  The 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc,gov  or  toll 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

Any  questions  regarding  the 
application  may  be  directed  to  Kevin  P. 
Erwin,  Senior  Counsel,  ANR  Pipeline 
Company,  Nine  E.  Greenway  Plaza, 
Suite  1866,  Houston.  Texas,  77048,  at 
(832)  676-5501,  with  fax  at  (832)  676- 
2251. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 


'  ANR  Pipeline  Company,  95  FERC  1  63,019 
(2001). 
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should,  on  or  before  the  comment  date; 
file  with  the  Federal  Energy  RegiUatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Conmussion  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  website  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  intervenors  to  file 
electronically. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the         "^ 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on'the  enviroiunental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 


The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  conununity 
and  landowner  impacts  fi-om  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comment  Date:  October  30,  2003. 

M  agalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-O0255  Filed  11-14-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP04-22-000] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  9,  2003. 

Take  notice  that  on  October  2,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  685,  to  be  effective  November 
1,  2003. 

CEGT  states  that  the  purpose  of  this 
filing  is  to  submit  a  non-conforming 
service  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eUbrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docmnent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  October  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0269  Filed  11-14-03;  8:45  am] 

BILLMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwl  No.  ER03-1 340-000] 

Chanarambie  Power  Partner  LLC; 
NoticaofHIing 

October  3,  2003. 

Take  notice  that  on  September  15, 
2003,  Chanarambie  Power  Partners  LLC 
filed  an  initial  rate  schedule  to  sell 
power  at  market-based  rates. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE. ,  Washington,  DC 
20426,  in  accordance  with  Ri^es  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be- 
taken, but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
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document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1866)  208-3676,  or  for  TTY, 
contact  (202)  502-6659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  14,  2003. 

Linda  Mitiy, 

Acting  Secretary. 

(FRDoc.  E3-00278  Filed  11-14-03;  8:45  am] 

aiLLMG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Dociwt  No.  CP03-7-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

November  7,  2003. 

Take  notice  that  on  October  30,  2003, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  and  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to 
become  effective  November  30,  2003. 

Tenth  Revised  Sheet  No.  230A 
Seventh  Revised  Sheet  No.  230B 
First  Revised  Sheet  No.  230C 

CIG  states  that  these  tariff  sheets  are 
filed  to  establish  a  recovery 
methodology  for  electricity  commodity 
expenses  related  to  new  electric  air 
compression  facilities  on  the  CIG  system 
in  compliance  with  the  Commission's 
February  28,  2003,  order  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a-protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  'This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 


docket  nu  mber  field  to  access  the 
docimaeni  For  assistance,  please  contact 
FERC  OnBne  Support  at 
FERCOnllpeSupport®ferc.gov  or  toU- 
iree  at  (8^)  208-3676,  or  TTY,  contact 
(202)  502-  -8659.  The  Commission 
strongly  e  icourages  electronic  filings. 
See  18  CPfe  385.2001(a)(l)(iii)  and  the 
instructio  is  on  the  Commission's  Web 
site  imdei  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E:  1-00218  Filed  11-14-03;  8:45  am] 

BltUNG  cook  6717-01-P 


DEPARTIIENT  OF  ENERGY 

Federal  diergy  Regulatory  - 
Commlsaon 

[Docket  N«s.  CP02-142-004  and  CP01-26a- 
003] 

Columbia  Gas  Transmission 
Corporatton;  Notice  of  Compliance 
Filing 

October  9,  2003. 

Take  n(  tice  that  on  October  1,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbi  0  tendered  for  filing,  filed  the 
following  revised  tariff  sheet  to  its  FERC 
Gas  tariff,  Second  Revised  Volume  No. 
1,  bearin;  a  proposed  effective  date  of 
Novemberl,  2003: 

Fifth  Revi!  ed  Sheet  No.  500B 

On  Dec  amber  20, 2002,  the 
Commiss  on  issued  an  Order  Issuing 
Certificate,  Grant  Abandonment 
Authority ,  and  Vacating  Certificate  in 
the  above  -referenced  proceedings  (the 
Certificat  3  Order).  Ordering  Paragraph  D 
provided  that,  [wlithin  30  days  before 
the  comn  lencement  of  service,  Columbia 
must  file  its  executed  service 
agreemei  ts  as  discussed  in  the  body  of 
this  order  Ordering  Paragraph  E 
providedlthat,  [bletween  30  and  60  days 
before  co  mmencement  of  service, 
Columbii  must  file  a  revised  tariff  sheet 
adding  itfe  project  service  agreements  to 
its  list  of  non-conforming  service 
agreemei  ts  in  its  tariff. 

Coliun  )ia  states  that  the  appropriate 
non-con5)rming  provision  have  been 
removed,  and  the  FTS  Service 
Agreeme  its  are  now  in  a  form  approved 
by  the  C(  mmission  in  the  Certificate 
Order. 

Colum  )ia  states  that  copies  of  its 
filing  ha^  e  been  mailed  to  all  firm 
customei  s,  interruptible  customers,  and 
affected  i  tate  commissions. 

Any  p(  irson  desiring  to  intervene  or  to 
protest  tlis  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firslj Street,  NE.,  Washington,  DC 
20426,  i4  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be' served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  Fast  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encoiirages 
electronic  filings. 
Protest  Date:  October  15,  2003. 

Magahe  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00253  Filed  11-14-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-d6-005] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Tariff  Rling 

October  9,  2003. 

Take  notice  that  on  October  3,  2003, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  become  effective  October  1, 
2003: 

Fifteenth  Revised  Sheet  No.  9 
Twelfth  Revised  Sheet  No.  10 

Dauphin  Island  states  that  these  tariff 
sheets  reflect  changes  to  Maximum 
Daily  Quantities  (MDQ's)  and  shipper 
names. 

Dauphin  Island  states  that  copies  of 
the  filing  are  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 
proceeding  and  on  all  persons  who  are 
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required  by  the  Commission's 
regulations  to  be  served  with  the 
application  initiating  these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  elabrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  fihngs. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  e-Filing  link. 
Protest  Date:  October  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00266  Filed  11-14-03;  8:45  am] 

BH.LINO  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-38a-053] 

Dominion  Transmission,  Inc.;  Notice  of 
Negotiated  Rate  Filing 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Dominion  Transmission  Inc.  (DTI) 
submitted  the  following  revised  tariff 
sheet,  for  inclusion  in  its  FERC  Gas 
Tariff,  Third  Revised  Volimie  No.  1, 
disclosing  a  recently  negotiated  rate 
transaction.  DTI  requests  an  effective 
date  of  November  1,  2003,  for  its 
proposed  tariff  sheet. 

Fourth  Revised  Sheet  No.  1406 

DTI  states  that  copies  of  the  filing 
have  been  sent  to  DTI's  customers  and 
interested  state  commissions.  DTI  also 
states  that  copies  of  its  filing  are 
available  for  public  inspection  dimng 
regular  business  hours  in  a  convenient 
form  and  place,  at  DTI's  offices  at  120 
Tredegar  St,  Richmond,  VA  23219. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 
www./e/r.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
SeeFederal  Register  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"eFiling"  Unk. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00292  Filed  11-14-03;  8:45  am 

nUING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01-415-016] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

October  9,  2003. 

Take  notice  that  on  September  30. 
2003,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets  proposed  to  be 
effective  on  the  later  of  November  1, 
2003  or  the  in-service  date  of  the 
facilities  constructed  under  the  Patriot 
Project: 

Twenty-Sixth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  4A 

East  Tennessee  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  order  issued  on 
November  20,  2002.  in  Docket  Nos. 
CPOl-415-000.  et  al.,  in  which  the 
Commission  approved  East  Tennessee's 


amended  application  for  a  certificate 
authorizing  the  construction  of  cwtain 
pipeline  facilities  referred  to  as  the 
Patriot  Project.  East  Teimessee  states 
that  the  revised  tariff  sheets  reflect  the 
rates  for  the  Patriot  Project  service  as 
approved  by  the  Commission  in  the 
November  20.  2002  order.  Specifically, 
the  tariff  sheets  reflect  a  maximimi 
reservation  rate  of  $10.156/dth  and  a 
daily  demand  rate  of  $0.3339/dth. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  East  Tennessee  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  CoEomission's  Rules  and 
Regulations.  All  such  protests  mxist  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  ntunber 
field  to  access  the  docimient. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  heu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
hee  at  (866)  20»-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  eLibrary  (e-Filing)  link. 
Protest  Date:  October  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00271  Filed  11-14-^)3;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP04-21-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  HIIng 

October  9,  2003. 

Take  notice  that  on  October  6,  2003, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
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Volume  No.  l.^the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  wdth  an 
effective  date  of  November  1,  2003. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
imder  its  Rate  Schedules  FSS  and  SST. 
The  costs  of  the  above  referenced 
storage  service  comprises  the  rates  and 
charges  payable  under  ESNG's  Rate 
Schedide  CFSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210-of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  a.XFERCOnlineSupport@ferc.gov 
or  toll-free  at  (866)  208-3676,  of  TTY, 
contact  (202J  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Intervention^  and  Protest  Date:  October 
20,2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  E3-O0268  Filed  11-14-01;  8:45  am 

aiLUNG  CODE  6n7-01-P 


DEPARTIENT  OF  ENERGY 

Federal  Eijergy  Regulatory 
Commiaaipn 

[Doclwt  No]  RPOO-336-020] 


El  Paso 
of 


Natural  I 


Gas  Company;  Notice 
Compiiince  Rling 


October  9,  i  003. 

Take  no  ice  that  on  October  6,  2003, 
El  Paso  Na  tiu-al  Gas  Company  (El  Paso) 
tendered  f  >r  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
lA,  Seconi  1  Sub  First  Revised  Sheet  No. 
11 3D,  witi  an  effective  date  of 
Septembei  1,  2003. 

El  Paso   tates  that  the  tariff  sheet  is 
being  filec  to  implement  the  capacity 
allocation  [changes  in  compliance  with 
the  Commission's  August  29,  2003  order 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  tccordance  with  Section 
385.211  olthe  Commission's  Rules  and 
Regulatioi  s.  All  such  protests  must  be 
filed  in  ac  ;ordance  with  Section 
154.210  o:  the  Commission's 
Regulatioi  s.  Protests  will  be  considered 
by  the  Coi  unission  in  determining  the 
appropria  e  action  to  be  taken,  but  will 
not  serve  o  make  protestants  parties  to 
the  proce«  dings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Re:  erence  Room  or  may  be 
viewed  or  the  Commission's  Web  site  at 
http://ww  v.ferc.gov  using  the  eLibrary 
(FERRIS)  ink.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nu  nber  field  to  access  the 
document!  For  assistance,  please  contact 
FERC  Onl  ine  Support  at 
FERCOnli  neSupport@ferc.gov  or  toll- 
free  at  (86  3)  208-3676,  or  TTY,  contact 
(202)  502-  «659.  The  Commission 
strongly  e  [icourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructio  is  on  the  Commission's  Web 
site  unde]  the  e-Filing  link. 

Protest  Date:  October  20.  2003. 


Magalie  R. 

Secretary. 
(PR  Doc. 

BILUNG 
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COCE 


Salas, 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  RP03-420-002] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Clianges  in 
FERC  Gas  Tariff 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  the 
following  tariff  sheet  proposed  to 
become  effective  December  1,  2003: 

Thirteenth  Revised  Sheet  No.  120 

Iroquois  states  that  this  sheet  is 
submitted  in  compliance  with  the 
Commission's  Orders  issued  in  Docket 
No.  RP03-420-000  on  June  27,  2003  and 
August  29^  2003.  The  tariff  sheet 
included  herewith  reflects  the  change 
required  by  the  Commission. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  peirties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00287  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  PR04-1-000] 

Kinder  Morgan  Border  Pipeline,  L.P.; 
»<oHce  of  Petition  for  Rate  Approval 

October  9,  2003. 

Take  notice  that  on  October  1,  2003, 
Kinder  Morgan  Border  Pipeline,  L.P. 
(KMBorder),  an  intrastate  pipeline 
company,  filed  a  petition  for  rate 
approval  pursuant  to  Section 
284.123(b)(2)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  the  date 
as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
petition  for  rate  approval  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wmv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  I  the  docket  niunber 
field  to  access  the  document.  For 
assistant,  call  (202)  208-3676  or  for 
TTY,  (202)  502-«659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  October  22,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FRDoc.  E3-00263  Filed  11-14-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  < 

Commission 

[Docket  No.  CP04-7-000] 

New  England  Gas  Company,  a  Division 
of  Souttiem  Union  Company;  Notice  Of 
Application 

October  9,  2003. 

Take  notice  that  on  October  3,  2003, 
New  England  Gas  Company 
(NEGASCO),  100  Weybosset  Street, 
Providence,  Rhode  Island  02903,  a 
division  of  Southern  Union  Company, 
filed  in  Docket  No.  CP04-7-000,  an 
application  pursuant  to  Section  7(f)  of 
the  Natural  Gas  Act  (NGA)  for  a  service 
area  determination,  a  declaration  that 
NEGASCO  qualifies  as  a  local 
distribution  company  (LDC)  and  a 
waiver  of  the  regulatory  requirements 
imder  the  NGA  and  the  Natural  Gas 
Policy  Act  (NGPA),  all  as  more  hilly  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Conmiission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
niunber  excluding  the  last  three  digits  in 
the  docket  number  field  last  three  digits 
in  the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 

NEGASCO  requests  a  service  area 
determination  to  include  the  facilities 
necessary  to  connect  NEGASCO 's 
facilities  in  Rhode  Island  to  those  of 
Yankee  Gas  Services  Company  (Yankee 
Gas)  in  Connecticut  in  order  to  obtain 
additional  pipeUne  supply  to  alleviate 
capacity  shortfalls  on  the  Algonquin 
pipeline.  NEGASCO  states  that  the 
enlarged  service  area  would  enable  it  to 
enlarge,  extend  and  interconnect  its 
distribution  facilities  with  those  of 
Yankee  Gas  without  losing  its  status  as 
a  local  distribution  customer. 
NEGASCO  proposes  to  construct 
approximately  75  feet  of  8"  diameter 
distribution  main  from  Westerly.  RI, 
into  the  state  of  Connecticut  in  order  to 
accomplish  the  interconnection  with 
Yankee  Gas.i  NEGASCO  states  that  it 
meets  the  four  criteria  for  a  service  area 
determination,  that  it  is  a  local 
distribution  company  (LDC)  serving 


'  Yankee  Gas  has  concurrently  filed  in  CP04-2- 
00,  an  application  requesting  a  Blanket  Certificate 
under  Section  284.224  of  the  Commission's 
Regulations  authorizing  the  transportation  of 
natural  gas  in  interstate  commerce. 


customers  within  a  single  state,  that  it 
makes  only  incidental  sales  for  resale, 
that  its  operations  are  regulated  by  the 
appropriate  state  authority,  that  it  does 
not  have  an  extensive  transmission 
system  and  that  its  operations  do  not 
have  a  significant  impact  on 
neighboring  distribution  companies. 

Any  questions  regarding  the 
application  should  be  directed  to  James 
Moriarty  or  Regina  Pace,  Fleischman 
and  Walsh.  L.L.P.,  1919  Pennsylvania 
Ave.  NW.,  Washington.  DC  20006,  (202) 
939-7900. 

NEGASCO  explains  that  the  proposed 
service  area  determination  would  not 
change  NEGASCO's  services  or 
operations.  NEGASCO  also  requests  a 
declaration  that  it  qualifies  as  an  LDC 
for  the  purposes  of  Section  311  of  the 
NGPA  and  a  waiver  of  all  reporting  and 
accounting  requirements  applicable  to 
natural  gas  companies  under  the  NGA 
and  the  NGPA. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date    , 
stated  below -file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  ef  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the , 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  miake  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 
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Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Conunission 
strongly  encourages  electronic  filings. 

Comment  Date:  October  30,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00258  Filed  11-14-03;  8:45  am 

BNJJNO  CODE  en7-oi-p 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commiasion 

[Docket  No.  ER03-1337-000] 

Notltwaat  Utilltlea  Service  Company; 
NoticaofHIIng 

October  3,  2003. 

Take  notice  that  on  September  15, 
2003,  Northeast  Utilities  Service 
Company  (NUSCO)  on  behalf  of  its 
operating  company  affiliates.  The 
Connecticut  ^ght  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  Holyoke  Power  and  Electric 
Company  and  Holyoke  Water  Power 
Company  (the  NU  Companies] 
submitted  for  filing  a  fourth  amendment 
to  the  Settlement  Agreement  approved 
by  the  Commission  in  Northeast 
Utilities  Service  Company,  88  FERC 
1 61,006  (the  Settlement)  to  extend  the 
rates,  terms  and  conditions  of  the 
Settlement  for  an  additional  period  of 
thirty  days  commencing  on  September 
14, 2003. 

NUSCO  states  that  it  does  not 
consider  this  filing  to  constitute  a  rate 
change  within  the  meaning  of  18  CFR 
35.13.  To  the  extent  that  the 
Commission  disagrees,  NUSCO  requests 
that  the  Commission  waive  the 
requirements  of  18  CFR  35.13. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  service  list. 
NUSCO  requests  an  effective  date  of 
September  14,  2003  and  requests  any 
waivers  of  the  Commission's  regulations 
that  may  be  necessary  to  permit  sueh  an 
effective  date. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  peison  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  beforfc  the  comment  date,  and,  to  the 
extent  abplicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designsned  on  the  official  service  list. 
This  filBig  is  available  for  review  at  the 
Commiision  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  j  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excludihg  the  last  three  digits  in  the 
docket  Bumber  field  to  access  the 
docum^t.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERC0^1ineSupport@ferc.gov  or  toll- 
free  at  ($66)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper;  see  18 
CFR  38V2001{a)(l)(iii)  and  the 
instruct  ions  on  the  Commission's  web 
site  un<  er  the  "e-Filing"  link.  The 
Commit  sion  strongly  encourages 
electror  ic  filings. 

Comt  je/jf  Date:  October  14,  2003. 

Linda  NQtry, 

Acting  Secretary. 

[FR  Doc.  E3-00275  Filed  11-14-03;  8:45  am] 

BILLING  O  >0E  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comml  talon 


[Docket 


Northern 
of 


to.  RP03-398-000] 


Natural  Gas  Company;  Notice 
Settlement  Conference 


InfoK  nal 


October  bO,  2003. 

Take  notice  that  an  informal 
settlemi  snt  conference  will  be  convened 
in  this  proceeding  commencing  at  10 
a.m.  oni  Wednesday,  October  22,  2003, 
and  if  necessary,  9  a.m.  on  Thursday, 
Octobei  23,  2003,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  Firit  Street,  NE.,  Washington,  DC 
20426,  or  the  purpose  of  exploring  the 
possibli  f  settlement  of  the  above- 
referen(  :ed  docket. 

Any  larty,  as  defined  by  18  CFR 
385.10:  (c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend,  'ersons  wishing  to  become  a 
party  a  ustmove  to  intervene  and 
receive  intervener  status  pursuant  to  ihe 
Commi  ision's  regulations  (18  CFR 
385.21^ ). 

For  a  Iditional  information,  pFease 
contact  Michael  Cotleur  (202)  502-8519 


or  cell  phone  number  (301)  964-1260,  e- 
mail  michael.cotleur@ferc.gov. 

Linda  Mitry, 

Acting  Secretary. 

IFRDoc.  E3-00281  Filed  ll-14-03;8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-597-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

October  9,  2003. 

Take  notice  that  on  October  3,  2003, 
Northwest  Pipeline  Corporation 
(Northwest]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  as  indicated: 

Effective  October  1, 2003 

Substitute  Second  Revised  Sheet  No.  5-C 
Substitute  Twenty-First  Revised  Sheet  No.  14 

Effective  November  1,  2003 

Substitute  Third  Revised  Sheet  No.  5-C 

Northwest  states  that  this  filing 
complies  with  the  Commission's  Order 
dated  September  30,  2003,  to  correct  a 
typographical  error  on  Sheet  No.  14 
concerning  the  fuel  reimbursement 
factor  for  Rate  Schedules  LS-1,  LS-2F 
and  LS-2I.  Northwest  also  states  that 
this  filing  corrects  a  typographical  error 
in  a  footnote  to  the  Evergreen  Expansion 
Project  shippers'  incremental  rates. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  vidll  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  lliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 

For  assistance,  please  contact  FERC 
Online  Support  at  ^ 
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FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-«659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2O01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 
Protest  Date:  October  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

fFR  Doc.  E3-00267  Filed  11-14-03;  8:45  am] 

BaUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Dodwt  Not.  RP00-39e-004  and  RP01-a4- 
006] 

Overthruat  Pipeline  Company;  Notice 
of  Tariff  Filing 

November  7,  2003. 

Take  notice  that  on  October  31.  2003. 
pursuant  to  18  CFR  154.7  and  154.203, 
and  in  compliance  with  the 
Commission's  Order  on  Rehearing  and 
Compliance  Filing  issued  March  4.  2003 
(March  4  Order),  in  Docket  Nos.  RPOO- 
398-001,002,  003  and  RPOl-34-004, 
Overthrust  Pipeline  Company 
(Overthrust)  tenders  for  filing,  to  be 
effective  December  1,  2003,  proposed 
tariff  sheets  to  First  Revised  Volmne  No. 
1-A  of  its  FERC  Gas  Tariff  that  are  listed 
as  follows: 

First  Revised  Volimie  No.  l^A 
First  Revised  Sheet  No.  78J 
First  Revised  Sheet  No.  78K 

Overthrust  states  that  in  the  March  4 
Order,  the  Commission  granted 
Overthrust  an  extension  of  time  until 
December  1,  2003,  to  implement 
segmentation  on  a  self-implementing 
basis  through  the  nomination  process 
and  to  allow  segmenting  shippers  access 
to  receipt  and  delivery  points  outside 
the  flow  path  described  by  the  service 
agreement's  receipt  and  delivery  points. 
The  Commission's  March  4  Order 
directed  Overthrust  to  file  revised  tariff 
sheets  30  days  prior  to  December  1, 
2003,  to  implement  those  changes.  This 
filing  is  tendered  to  comply  with  the 
Commission's  March  4  Order. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  :field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00285  Filed  11-14-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER03-1 338-000] 

Pacific  Gaa  and  Electric  Company; 
Notice  of  FHing 

October  3,  2003. 

Take  notice  that  on  September  15, 
2003,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Wholesale 
Distribution  Tariff  (WDT)  Service 
Agreement  and  an  Interconnection 
Agreement  (lA)  between  PG&E  and 
Hercules  Municipal  Utility. 

PG&E  states  that  the  Service 
Agreement  is  submitted  pursuant  to  the 
PG&E  WDT  and  permits  PG&E  to 
recover  the  ongoing  costs  for  service 
required  over  PG&E's  distribution 
facilities.  PG&E  states  that  the  lA 
provides  the  terms  and  conditions  for 
the  continued  interconnection  of  the 
Electric  Systems  of  Hercules  Municipal 
Utility  and  PG&E. 

PG&E  has  requested  certain  waivers 
for  a  proposed  effective  date  of 
September  1,  2003.  PG&E  states  that 
copies  of  this  filing  have  been  served 
upon  Hercules  Municipal  Utility,  the 
California  Independent  System  Operator 
Corporation  and  the  California  Public 
Utilities  Commission. 


Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  ML  such 
motions  or  protests  should  be  filed  on 
or  before  the  conunent  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
doctunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(ui)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  14,  2003. 

Linda  Mitiy, 

Acting  Secretary. 

(FR  Doc.  E3-00276  Filed  11-14-03;  8:45  am] 

BttJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  ER03-1 339-000] 

Pacific  Gaa  and  Electric  Company; 
Notice  of  Filing 

October  3.  2003. 

Take  notice  that  on  September  15, 
2003,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Wholesale 
Distribution  Tariff  (WDT)  Service 
Agreement  and  an  Interconnection 
Agreement  (lA)  between  PG&E  and 
McAllister  Ranch  Irrigation  District 
(MRID). 

PG&E  states  that  the  Service         ' 
Agreement  is  submitted  pm^uant  to  the 
PG&E  WDT  and  permits  PG&E  to 
recover  the  ongoing  costs  for  service 
reqiured  over  PG&E's  distribution 
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facilities.  PG&E  states  that  the  lA 
provides  the  terms  and  conditions  for 
the  continued  interconnection  of  the 
Electric  System  of  MRID  and  PG&E. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  MRID,  the 
California  Independent  System  Operator 
Corporation  and  the  California  Public 
Utilities  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  14,  2003. 

Linda  Mitiy, 

Acting  Secretary. 

(PR  Doc  E3-00277  Filed  11-14-03;  8:45  am] 

BNJJNa  CODE  6717-(n-P 


DEPARTMENT  OF  ENERGY 

FMteral  Energy  Raguiatory 
CofiHnlsslon 

(Doctol  No.  CP03-31-0011 

Paiuto  PIpaHne  Company;  Notice  of 
Compliance  Rling 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Paiute  Pipeline  Company  (Paiute) 


tendere<  for  filing  as  part  of  its  FERC 
Gas  Tari  ff,  Second  Revised  Volume  No. 
1-A,  th«  following  tariff  sheets,  to 
become  affective  November  1,  2003: 

Eleventh  Revised  Sheet  No.  10 
Fifth  Rev  sed  Sheet  No.  21 
Third  Re  ised  Sheet  No.  22 
Eleventh  Revised  Sheet  No.  161 

Paiute  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commis  sion's  Order  issued  July  14, 
2003.  in  Docket  No.  CP03-31-000. 

Any  pjerson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firs  Street.  NE.,  Washington,  DC 
20426,  i  1  accordance  with  §  385.211  of 
the  Cora  mission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  i  iccordance  with  §  154.210  of  the 
Commis  sion's  Regulations.  Protests  will 
be  consi  dered  by  the  Commission  in 
determi]  ling  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  fililig  is  available  for  review  at  the 
Commision  in  the  Public  Reference 
Room  oi  may  be  viewed  on  the 
Commi^ion's  Web  site  at  http:// 
www.fe^.gov  using  the  eLibrary 
(FERRI^  link.  Enter  the  docket  number 
excludiig  the  last  three  digits  in  the 
docket  iiumber  field  to  access  the 
documeht.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTYf  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  I  :FR  385.2001(a)(l)(iii)  and  the 
instruct  ons  on  the  Commission's  Web 
site  under  the  eFiling  link. 

M agalie  R.  Solas, 

Secretarjt. 

[FR  Doc.  E3-00293  Filed  11-14-03;  8:45  am 

BILUNG  CAOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FederalJEnergy  Regulatory 
Commifsion 


[Docket  I 
007] 


RPOO-^97-007  and  RP01-33- 


Questaf  Pipeline  Company;  Notice  of 
Tariff  Ff  ing 

Novembir  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Pursuar  t  to  18  CFR  154.7,  and  the 
Commii  sion's  Order  issued  August  27, 
2002,  iu  Docket  Nos.  RPOO-397,  et  al. 
(August  27  Order),  Questar  Pipeline 
Compai  y  (Questar)  tendered  for  filing 


and  acceptance,  the  following  tariff 
sheets  to  First  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  be  effective 
December  1,  2003. 

First  Jtevised  Volume  No.  1 

Fourth  Revised  Sheet  No.  41 
Ninth  Revised  Sheet  No.  45 
Eleventh  Revised  Sheet  No.  46 
Ninth  Revised  Sheet  No.  71 
Fifth  Revised  Sheet  No.  71A 
Third  Revised  Sheet  No.  75D 
Fourth  Revised  Sheet  No.  99] 

In  this  filing  Questar  states  that  it 
filed  tariff  sheets  to  implement  its  Phase 
II  segmentation  proposal  to  be  effective 
December  1,  2003,  as  directed  by  the 
August  27  Order  in  Docket  Nos.  RPOO- 
397,  et  al. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shovdd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.g0v  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  pleeise  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00284  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP96-312-128] 

Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

November  7,  2003.  < 

Take  notice  that  on  October  30,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  its  Negotiated  Rate  Tarifi"  Filing. 

Tennessee's  filing  requests  the 
Commission  to  approve  a  negotiated 
rate  arrangement  between  Tennessee 
and  Louis  Dreyftis  Energy  Services,  L.P. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1. 2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  writh  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  ConMiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
docmnent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
bee^t  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00289  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctet  No.  RP96-312-129] 

Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  its  Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  the 
Commission  to  approve  a  negotiated 
rate  arrangement  between  Tennessee 
and  Tennessee  Valley  Authority. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nimiber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas,  ^ 

Secretary. 

(FR  Doc.  E3-00290  Filed  11-14-03;  8:45  am] 

BILLING  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  RP96-312-130] 

Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Riing 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  its  Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  the 
Commission  to  approve  a  negotiated 
rate  arrangement  between  Tennessee 
and  NJR  Energy  Services  Company. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  PubUc 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary . 

[FR  Doc.  E3-00291  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-426-016] 

Texas  Gas  Transmission,  LLC;  Notice 
of  Rling  of  Negotiated  Rate  Agreement 

November  7,  2003. 

Take  notice  that  on  October  30,  2003. 
Texas  Gas  Transmission,  LLC  (Texas 
Gas),  submitted  for  filing  the  tariff 
sheets  listed  below  for  incorporation 
into  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  56 

Texas  Gas  states  that  the  purpose  of 
this  filing^is  to  propose  revised  tariff 
sheets  in  order  to  delete  references  to 
negotiated  rate  and/or  non-conforming 
service  agreements  which  have  expired, 
or  which  have  been  modified  to 
eliminate  the  non-conforming  language. 

Texas  Gas  states  that  copies  of  this 
filing  are  being  mailed  to  all  parties  on 
the  official  service  list  in  this  docket,  to 
Texas  Gas's  official  service  list,  to  Texas 
Gas's  jurisdictional  customers,  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanls  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may~be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwW.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  niunber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  uneer  the  "eFiling"  link. 

R.  Salas, 


Magalie 

Secretary. 
[PR  Doc. 

BILLING 


E3-O0286  Filed  11-14-03;  8:45  am] 

6717-01-P 


CODE 


DEPAFTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commfesion 

[Docket  No.  CP02-204-002] 

Transc  >ntinental  Gas  Pipe  Line 
Corpor  itionr  Notice  of  Filing 

October  9.  2003. 

Take  notice  that  on  October  2,  2003, 
Transcc  mtinental  Gas  Pipe  Line 
Corpori  ition  (Transco)  tendered  for 
filing  ai  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  Original 
Sheet  Mo.  40Z.01,  to  be  effective  -= 
Novem)er  1,2003. 

Tram  co  states  that  the  purpose  of  the 
instant  filing  is  to  set  forth  under  Rate 
Schediae  FT  the  initial  recourse 
reservation  rate  surcharge  applicable  to 
service  provided  on  the  Trenton 
Woodbury  Expansion  Project  approved 
in  Docket  No.  CP02-204-O00. 

Tram  co  states  that  copies  of  the  filing 
are  beii  ig  mailed  to  its  affected 
custom  jrs  and  interested  State 
Commi  >sions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  n  accordance  with  section 
385.21:  of  the  Commission's  Rules  and 
Regulal  ions.  All  such  protests^must  be 
filed  or  or  before  the  protest  date  as 
shown  Delow.  Protests  will  be 
considi  red  by  the  Commission  in 
determ  ning  the  appropriate  action  to  be 
taken,  liut  will  not  serve  to  make 
protest  mts  parties  to  the  proceedings. 
This  fil  ing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  c  r  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ft  rr.gov  using  the  "eLibrary"  link. 
Enter  t  le  docket  number  excluding  the 
last  thr  je  digits  in  the  docket  number 
field  to  access  the  document. 
Comm(  nts,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internal  in  lieu  of  paper.  For  assistance, 
pleasefcontact  FERC  Online  Support  at 
-FERCC  nlineSupport@ferc.gov  or  toll- 
free  at  866)  208-3676,  or  TTY,  contact 
(202)  5  )2-8659.  The  Commission 
strong!  i  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instruc  ions  on  the  Commission's  Web 
site  un  ler  the  eLibrary  (e-Filing)  link. 


Protest  Date;  October  17,  2003  . 

Magalie  R.  Sales,  "^ 

Secretary. 

[FR  Doc.  E3-00254  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fefleral  Energy  Regulatory 
Commission 

[Docket  No.  CP04-3-000] 

Transcontktental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

October  9,  20D3. 

Take  notice  that  on  October  3,  2003, 
Transcontinental  Gas  Pipe  Line 
Cdiporation  (Transco),  tendered  for 
filing  in  Docket  No.  CP04-3-000  an 
application  in  abbreviated  form, 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA),  as  amended,  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  for  an  order  permitting 
and  approving  abandonment  of  the 
interruptible  transportation  service 
provided  to  the  City  of  Lawrenceville, 
Georgia  under  Transco's  Rate  Schedule 
X-258,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  it  does  not  propose 
to  abandon  any  facilities  pursuant  to  the 
instant  application.  Transco  further 
states  that  no  service  to  any  of  its  other 
■  customers  will  be  affected  by  the 
abandonment  authorizations  requested 
herein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 


J'BRCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filine"  link. 

Take  further  notice  mat,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
NGA  and  the  Qimmission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  protest  or  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given.  Under  the  procedure 
herein  provided  for,  unless  otherwise 
advised,  it  will  be  unnecessary  for 
Transco  to  appeeu'  or  to  be  represented 
at  the  hearing. 

Intervention  and  Protest  Date:  October 
16,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  E3-00257  Filed  11-14-03;  8:45  am 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-461-003] 

Western  Gas  Interstate  Company; 
Notice  of  Compliance  Filing 

October  9,  2003. 

Take  notice  that  on  October  7,  2003, 
Western  Gas  Interstate  Company  (WGI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  the  following  tariff  sheets  in 
compliance  with  the  Commission's 
September  17,  2003  Order  in  this 
proceeding.  The  proposed  effective  date 
of  the  tariff  sheets  is  November  1,  2003. 

Substitute  First  Revised  Sheet  No.  230B 
Sixth  Revised  Sheet  No.  247 

WGI  states  that  the  purpose  of  the 
filing  is  to:  (1)  Eliminate  certain 
duplicative  tariff  language  found  on 
both  Sheet  Nos.  230B  and  230C;  and  (2) 
incorporate  various  standards  adopted 
by  the  North  American  Energy 
Standards  Board  for  Title  Transfer 
Tracking,  netting  and  trading,  and  e- 
mail  notification. 


WGI  states  that  copies  of  this  filing 
were  served  on  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  TTiis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi«e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Protest  Date:  October  20,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00265  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  EL03-235-000] 

Western  Interconnect,  L.L.C.;  Notice  of 
Filing 

October  16,  2003. 

Take  notice  that  on  September  30, 
2003,  Western  Interconnect,  L.L.C.  (WI, 
L.L.C.)  filed  with  the  Federal  Energy 
Regulatory  Commission,  piu-suant  to 
section  385.207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
35.207,  a  petition  for  Declaratory  Order 
seeking  confirmation  of  their  proposal 
to  establish  a  Regional  Transmission 
Organization  (RTO)  that  covers  the 
entire  Western  Interconnect. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211* 


and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent^pplicabie,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  ntmiber  field  to  access  the 
docimient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  October  30,  2003. 

Linda  Mitiy, 

Acting  Secretary. 

[FRDoc.  E3-00274  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-480-002] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

November  7,  2003. 

Take  notice  that  on  October  30,  2003, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  the  following  tariff  sheets 
with  an  effective  date  of  November  19, 
2003: 

Substitute  Third  Revised  Sheet  No.  70 
Seventh  Revised  Sheet  No.  72 

WIC  states  that  these  tariff  sheets 
implement  the  pro  forma  tariff 
provisions  accepted  by  the  Commission 
in  WIC's  gas  quality  settlement  at 
Docket  No.  RP03-48CM)01. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and  ^ 
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Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the     - 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  38S.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00288  Filed  11-14-03;  8:45  am] 

BILUN6  CODE  6717-01-P 


determ  ning  the  appropriate  action  to  be 
taken,  1  lut  will  not  serve  to  make 
protest!  ints  parties  to  the  proceedings. 
Any  pe  rson  wishing  to  become  a  party 
must  fi  e  a  motion  to  intervene.  This 
filing  ii  available  for  review  at  the 
Commi  5sion  in  the  Public  Reference 
Room  c  r  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.f6rc.gov \is\ng  the  "eLibrary". 
Enter  tie  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  toi  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Suppont  at 

FERCOfilmeSupport®ferc.gov  or  toll- 
free  at  |866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18JCFR  385.2001(a)(l)(iii)  and  the 
instruclions  on  the  Commission's  web 
site  unier  the  "e-Filing"  link. 
Com.  nent  Date:  October  16,  2003. 

Magalie  R.  Salas, 

Secretai  y. 

[FR  Doc  E3-00256  Filed  11-14-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  CP(M-2-000] 

Yankee  Gas  Services  Company;  Notice 
of  Filing 

October  9,  2003. 

Take  notice  that  on  October  3,  2003, 
Yankee  Gas  Services  Company  (Yankee 
Gas)  filed,  pursuant  to  Section  284.224 
of  the  Commission's  Regulations,  an 
application  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  in  interstate  commerce  to  the  same 
extent  and  in  the  same  manner  that 
intrastate  pipelines  are  authorized  to 
engage  in  such  activities  pursuant  to 
Subpart  C  of  Part  284  of  the  Commission 
Regulations. 

Yankee  Gas  states  that  a  copy  of  its 
application  has  been  served  on  the 
Connecticut  Department  of  Public 
Utility  Control. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commi  ssion 

[Docket  No.  EG04-1 0-000,  et  al.] 

Eurus  Combine  Hille  I,  LLC,  et  al.; 
Electrit  Rate  and  Corporate  Filings 

-  Noveml  er  6,  2003. 


The  ollowing  filings  have  been  made 
with  th  B  Commission.  The  filings  are 
listed  i  1  ascending  order  within  each 
docket  classification. 

1.  Euni  s  Combine  Hille  I,  LLC 

[Docket  No.  EG04-1 0-000] 

Take  notice  that  on  October  31,  2003. 
Eurus  Combine  Hille  I  LLC  (Applicant) 
filed  with  the  Federal  Energy  Regulatory 
Comm  ssion  an  Application  for 
Detenu  ination  of  Exempt  Wholesale 
Genera  tor  Status  pursuant  to  Part  365  of 
the  Coi  omission's  regulations. 
Applic  mt  states  that  it  intends  to 
constn  ict,  own  and  operate  a  wind 
genera  ing  station  with  a  nominal 
aggregi  te  generating  capacity  of  up  to  41 
MW  in  the  Coimty  of  Umatilla,  Oregon. 

Com  ment  Date:  November  21,  2003. 

2.  Tuci  on  Electric  Power  Company 

[Docket  No.  ER98-1 150-002] 

Take  notice  that  on  October  31,  2003, 
Tucson  Electric  Power  Company 
tendered  for  filing  a  triennial  market 
power  analysis  in  compliance  with  the 
uommlssion's  Order  in  Docket  No. 


smmis 


ER98-1 150-000,  Tucson  Electric  Power 
Co.,  82  FERC  161,141  (1998). 

Comment  Date:  November  21,  2003. 

3.  New  England  Power  Pool  ISO  New 
England  Inc. 
[Docket  No.  0102-2330-019) 

Take  notice  that  on  October  30,  2003, 
New  England  Power  Pool,  ISO  New 
England  Inc.  and  the  New  England 
Conference  of  Public  Utilities 
Commissioners  (collectively,  the  Joint 
Movants),  tendered  for  filing  a  Joint 
Request  With  Respect  to  Nodal  Pricing 
ill  New  England. 

The  Joint  Movants  state  that  copies  of 
the  filing  have  been  served  on  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding. 

Comment  Date:  November  20,  2003. 

4.  Superior  Electric  Power  Corporation 

[Docket  No.  ER03-1289-001) 

Take  notice  that  on  October  31,  2003, 
Superior  Electric  Power  Corporation 
(SEPC)  tendered  for  filing  its  revised 
tariff  sheet  canceling  FERC  Elecfric 
Tariff,  Original  Volume  No.  1,  Original 
Sheet  No.  1,  supplementing  its  filing  of 
September  4,  2003  in  Docket  No.  ER03- 
1289-000. 

Comment  Date:  November  21,  2003. 

5.  Utility  Management  Corporation 

[Docket  No.  ER04-30-0011 

Take  notice  that  on  October  29,  2003, 
Utility  Management  Corporation  (Utility 
Management)  tendered  for  filing  an  . 
amendment  to  the  Notice  of 
Cancellation  of  its  Market-Based  Rate 
Schedule,  filed  in  Docket  No.  ER04-30- 
000. 

Comment  Date:  November  19,  2003. 

6.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER04-1 09-000] 

Take  notice  that  on  October  31,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E  tendered  for  filing  proposed 
changes  to  rates  and  terms  in  its 
Transmission  Owner  (TO)  Tariff,  along 
with  cost  support  for  PG&E  specific 
rates  associated  with  the  Tariff.  PG&E 
requests  that  its  filing  be  made  effective 
as  of  January  1,  2004.  PG&E  states  that 
this  filing  proposes  changes  to  its 
franstnission  access  charges,  which  are 
calculated  in  accordance  with  the  rate 
methodology  set  forth  in  PG&E's  TO 
Tariff. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  California 
Public  Utilities  Conunission  and  the 
California  Independent  System  Operator 
Corporation. 

Comment  Date:  November  21,  2003. 


7.  New  England  Power  Pool 

(Docket  No.  ER04-110-000] 

Take  notice  that  on  October  31,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  tendered  for  filing  proposed 
changes  to  Restated  NEPOOL 
Agreement,  NEPOOL  Open  Access 
Transmission  Tariff  and  NEPOOL 
Market  Rule  1  (the  Ninety-Ninth 
Agreement).  NEPOOL  states  that  the 
changes  proposed  by  the  Ninety-Ninth 
Agreement  are  intended  to  address 
various  issues  raised  by  the  potential 
participation  by  End  Users  in  the 
NEPOOL  Market.  NEPOOL  requests  that 
the  Ninety-Ninth  Agreement  t^ome 
effective  upon  the  later  of  (1)  January  1, 
2004  or  (2)  the  date  that  a  ruling  by  the 
Commission  that  end  user  participation 
in  the  NEPOOL  Market  will  not 
jeopardize  the  exempt  wholesale 
generator  status  of  any  Participant 
becomes  final  and  non-appealable. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date:  November  21,  2003. 

8.  California  Power  Exchange 
Corporation 

[Docket  No.  ER04-1 11-000] 

Take  notice  that  on  October  31,  2003, 
the  California  Power  Exchange 
Corporation  (CalPX)  tendered  for  filing 
its  Rate  Schedule  for  the  period  January 
1,  2004  through  June  30,  2004.  CalPX 
states  that  it  files  this  Rate  Schedule 
pursuant  to  the  Commission's  Orders  of 
August  8,  2002  (100  FERC  H  61,178)  in 
Docket  No.  ER02-2234-000,  and  April 
1.  2003  (103  FERC  f  61,001)  issued  in 
Docket  Nos.  EC03-2O-000  and  001, 
which  require  CalPX  to  make  a  new  rate 
filing  every  six  months  to  recover 
current  expenses.  CalPX  states  that  the 
kate  Schedule  covers  expenses 
projected  for  the  period  January  1,  2004 
through  Jime  30,  2004,  and  CalPX 
requests  an  effective  date  of  January  1, 
2004. 

CalPX  states  that  it  has  served  copies 
of  the  filing  on  its  participants,  on  the 
California  ISO,  and  on  the  California 
Public  Utilities  Commission. 

Comment  Date:  November  21,  2003. 

9.  KeySpan  Generation  LLC 

[Docket  No.  ER04-1 12-000] 

Take  notice  that  on  October  31,  2003, 
KeySpan  Generation  LLC  (KeySpan 
Generation),  submitted  a  rate  filing  for 
changes  in  rate  schedules,  pursuant  to 
18  CFR  35.13,  between  KeySpan 
Generation  and  the  Long  Island  Power 
Authority  (LIPA)  under  the  Power 
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Supply  Agreement  (PSA).  KeySpan 
Generation  states  that  the  PSA  l^tween 
KeySpan  Generation  and  LIPA  is  for  a 
term  of  fifteen  years  and  that  KeySpan 
Generation  and  LIPA  are  entering  the 
seventh  Contract  Year,  commencing 
January  1,  2004.  KeySpan  Generation 
states,  as  required  by  Appendix  A  of  the 
PSA,  this  filing  supports  the  calculation 
of  the  revenue  requirement  for  services 
that  KeySpan  Generation  will  provide  to 
LIPA  for  the  seventh  Contract  Year.  In 
this  filing,  KeySpan  Generation  states  it 
is  proposing  rates,  terms  and  conditions 
for  its  sale  and  delivery  of  electric 
capacity,  energy  and  ancillary  services 
to  LIPA  under  the  PSA,  which  will  be 
in  effect  in  the  seventh  through  twelfth 
Contract  Years.  KeySpan  Generation 
requests  an  effective  date  of  January  1, 
2004. 

KeySpan  states  that  copies  of  the 
filing  were  served  upon  LIPA  and  the 
New  York  State  PubUc  Service 
Commission. 

Comment  Date:  November  21,  2003. 

10.  New  England  Power  Pool 

(Docket  No.  ER04-1 13-000] 

Take  notice  that  on  October  31,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include  D. 
E.  Shaw  Plasma  Power,  L.L.C.  (Plasma 
Power),  and  to  terminate  the 
membership  of  Northeast  Generation 
Services  (NGS).  The  Participants 
Committee  requests  a  November  1,  2003 
effective  date  for  the  termination  of  NGS 
and  a  January  1,  2004  effective  date  for 
the  commencement  of  participation  in 
NEPOOL  by  Plasma  Power. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  November  21,  2003. 

11.  ISO  New  England  Inc. 

(Docket  No.  ER04-11 4-000] 

Take  notice  that  on  October  31,  2003, 
ISO  New  England  Inc.  (the  ISO) 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act  changes  to  its 
Capital  Funding  tariff.  The  ISO  requests 
that  the  changes  to  the  Capital  Funding 
Tariff  be  allowed  to  go  into  effect  on 
January  1,  2004. 

ISO  states  that  copies  of  the 
transmittal  letter  were  served  upon  each 
non-Participant  entity  that  is  a  customer 
under  the  NEPOOL  Open  Access 
Transmission  Tariff,  as  well  as  on  the 
governors  and  utility  regulatory 
agencies  of  the  six  New  England  States, 
and  the  New  England  Conference  of 


Public  Utility  Commissioners.  ISO 
further  states  that  NEPOOL  Participants 
were  also  served  with  the  entire  filing 
electronically  and  the  entire  filing  is 
posted  on  the  ISO's  Web  site  (http:// 
www.iso-ne.com). 

Comment  Date:  November  21,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regidatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
-  must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filling  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Solas, 

Secretary. 

(PR  Doc.  E3-00251  Filed  11-14-03;  8:45  am] 
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1.  Exelon  Generation  Company,  LLC, 
AmerGen  Energy  Company,  LLC, 
British  Energy  Investment  Ltd. 

[Docket  No.  EC04-9-000] 

Take  notice  that  on  October  30,  2003, 
Exelon  Generation  Company,  LLC 
(Exelon  Generation),  AmerGen  Energy 
Company,  LLC  (AmerGen),  and  British 
Energy  Investment  Ltd.  (BEIL  and 
collectively,  the  Applicants)  filed  with 
the  Federal  Energy  Regulatory 
Conmiission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
authorization  to  transfer  indirect 
ownership  of  jurisdictional  facilities 
and  for  expedited  action.  Applicants 
state  that  BEIL  wiU  transfer  its  50 
percent  indirect  ownership  in  AmerGen 
to  Exelon  Generation.  Applicants 
further  state  that  the  transaction  will 
have  no  adverse  effect  on  competition, 
rates  or  regulation.  Applicants  request 
privileged  treatment  of  certain  material 
submitted  with  the  filing. 

Conunent  Date:  November  20,  2003. 

2.  FPL  Energy  New  Mexico  Wind,  LLC 
and  FPL  Energy  American  Wind,  LLC 

[Docket  No.  EC04-10-000] 

Take  notice  that  on  October  30,  2003. 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  FPL  Energy  New  Mexico, 
LLC,  and  FPL  Energy  American  Wind, 
LLC,  on  their  own  behalf  and  on  behalf 
of  their  affected  subsidiaries  (jointly,  the 
Applicants)  filed  a  joint  application  for 
approval  of  an  intracorporate 
reorganization. 

Applicants  state  that  a  copy  of  the 
application  has  been  served  on  the 
public  utility  commissions  in  the  states 
where  the  facilities  are  located.  The 
Applicants  have  requested  waivers  of 
the  Commission's  regulations  so  that  the 
filing  may  become  effective  at  the 
earliest  possible  date,  but  no  later  than 
December  1,  2003. 

Comment  Date:  November  20,  2003. 

3.  Caledonia  Generating,  LLC, 
Cogentrix  Energy  Power  Marketing, 
Inc.,  Cogentrix  Lawrence  County,  LLC, 
Green  Country  Energy,  LLC,  Logan 
Generating  Company,  L.P.,  Pitt^eld 
Generating  Company,  L.P.,  Quachita 
Power,  LLC,  RaUidrum  Power,  LLC, 
Sonthaven  Power,  LLC,  Cogentrix 
Energy,  Inc.,  GS  Power  Holdings,  LLC 

[Docket  Nos.  EC84-1 1-000,  EROl-1383-003, 
ER95-173»-020,  EROl-1819-002,  ER99- 
2984-003,  ER95-1007-O16,  ER98-440O-O05, 
EROO-2235-002.  ER99-332(M)01,  EROO- 
710-001.  ER99-411-O01,  ER95-471-001, 
ER94-306-000,  ER95-246-002,  and  EROO- 
922-001] 

Take  notice  that  on  October  30,  2003, 
Caledonia  Generating,  LLC  (Caledonia), 
Cogentrix  Energy  Power  Marketing,  Inc. 


(CEPMj,  Cogentrix  Lawrence  Coimty, 
LLC  (Cogentrix  Lawrence),  Green 
Countijr  Energy,  LLC  (Green  Coimtry), 
Logan  Cenerating  Company,  L.P. 
(Loganj,  Pittsfield  Generating  Company, 
L.P.  (Pitsfield),  Quachita  Power,  LLC 
(Quachita),  Rathdrum  Power,  LLC 
(Rathdrum),  and  Southaven  Power,  LLC 
(South^ven)  (together.  Project 
Compatiies),  Cogentrix  Energy,  Inc. 
(Cogen^ix),  and  GS  Power  Holdings, 
LLC  (GS  Power  Holdings)  (collectively. 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  a  joint 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  and  notice  of 
changelin  status  with  respect  to  the 
transfe^  of  indirect  upstream 
membership  interests  in  Project 
Compahies  from  Cogentrix  to  GS  Power 
Holdin  ;s. 

Com.  nent  Date:  November  20,  2003. 

4.  Gen^  Vest,  LLC 

(Docket  '«Io.  EG04-9-000] 

Take  notice  that  on  October  30,  2003, 
GenWast,  LLC  (Gen West)  filed  with  the 
Commi  ssion  an  application  for 
determ  nation  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Gen\  /est  states  that  it  will  develop, 
own  an  d  operate  a  590  MW  electric 
general  ing  facility  located  at  Apex, 
Nevadi ,  and  sell  electric  energy 
exclusi  i?ely  at  wholesale.  Gen  West's 
princip  al  business  offices  are  located  at 
400  No  rth  5th  Street,  Phoenix,  Arizona. 

Com  nent  Date:  November  20,  2003. 

5.  Deni  er  Oty  Energy  Associates,  L.P. 

[Docket  No.  ER97^084-008] 

Take  notice  that  on  October  17,  2003, 
Denver  City  Energy  Associates,  L.P. 

!  ubmitted  for  filing  its  trieimial 
power  analysis  in  compliance 

Commission's  October  17, 1997 
3CE  also  filed  with  the 
Comm:  ssion  a  notice  of  change  in  status 
in  com  ection  with  the  transfer  of  equity 
interes  s  in  DCE  to  EIF  Mustangs 
Holdin  js  I,  LLC,  a  subsidiary  of  Energy 
Investc  rs  Fimds  Group. 

Com  nent  Date:  November  14,  2003. 


(DCE) 
market 
with 
Order. 


the 


6.  New 


England  Power  Pool 


[Docket  No.  ER03-1 290-001] 

Take  notice  that  on  October  30,  2003, 
the  Neiv  England  Power  Pool  (NEPOOL) 
Participants  and  the  New  York 
Indepe  ident  System  Operator,  Inc. 
(NYISC  I)  supplemented  their  September 
3,  2003  filing  of  an  Emergency  Energy 
Transactions  Agreement  (Agreement) 
between  the  NEPOOL  Participants  and 
NYISG :  (1)  to  formally  designate  the 
Agreen  lent  as  NEPOOL  and  NYISO  Rate 
Sched)  ies;  and  (2)  to  include  the  formal 


Notice  of  Cancellation  of  the  transaction 
that  the  Agreement  replaces.  NEPOOL 
states  that  the  supplement  makes  no 
substantive  change  to  the  original  filing 
and  the  NEPOOL  Participants  and 
NYISO  renew  their  request  for  a 
September  4,  2003  effective  date  for  the 
Agreement. 

NEPOOL  states  that  copies  of  the 
filing  were  sent  to  same  entities  that 
received  the  original  filing,  which 
includes  the  governors  and  the  electric 
utility  regulatory  agencies  for  New  York 
and  the  six  New  England  states  which 
comprise  the  NEPOOL  Control  Area, 
and  the  New  England  Conference  of 
Public  Utilities  Commissioners,  Inc. 

Comment  Date:  November  20,  2003. 

7.  Ameren  Services  Company 

[Docket  No.  ER04-99-000] 

Take  notice  that  on  October  30,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  imexecuted 
Service  Agreement  for  Network 
Integration  Transmission  Service  and  an 
unexecuted  Network  Operating 
Agreement  between  Ameren  Services 
and  Ameren  Energy  Marketing 
Company  (Service  Agreement  No.  583). 
Ameren  Services  states  that  the  purpose 
of  the  Agreements  is  to  permit  Ameren 
Services  to  provide  transmission  service 
to  Ameren  Energy  Marketing  Company 
piusuant  to  Ameren's  Open  Access 
Tariff. 

Comment  Date:  November  20,  2003. 

8.  Ameren  Services  Company 

[Docket  No.  ER04-100-000] 

Take  notice  that  on  October  30,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Network 
Integration  Transmission  Service  and  an 
imexecuted  Network  Operating 
Agreement  between  Ameren  Services 
and  Ameren  Energy  Marketing 
Company  (Service  Agreement  No.  582). 
Ameren  Services  asserts  that  the 
pxupose  of  the  Agreements  is  to  permit 
Ameren  Services  to  provide 
transmission  service  to  Ameren  Energy 
Marketing  Company  pursuant  to 
Ameren's  Open  Access  Tariff. 

Comment  Date:  November  20,  2003. 

9.  Ameren  Services  Company 

[Docket  No.  ER04-101-000] 

Take  notice  that  on  October  30,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
ASC  and  Ameren  Energy.  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
services  to  Ameren  Energy  piu-suant  to 
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Ameren's  Open  Access  Transmission 
Tariff. 
Comment  Date:  November  20,  2003. 

10.  Portland -General  Electric  Company 

[Docket  No.  ER04-1 03-000] 

Take  notice  that  on  October  30,  2003, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  Amendatory 
Agreement  No.  1  to  the  1997  Pacific 
Northwest  Coordination  Agreement 
(1997  PNCA). 

PGE  also  states  that  a  copy  of  the 
filing  was  served  upon  the  parties  to  the 
1997  PNCA. 

Comment  Date:  November  20,  2003. 

11.  Midwest  Independent  Transmission 
System  Curator,  Inc. 

[Docket  No.  ERO4-106-0O0] 

Take  notice  that  on  October  30.  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  proposed  revisions 
to  Attachment  P  (List  of  Grandfathered 
Agreements)  of  the  Midwest  ISO  Open 
Access  Transmission  Tariff  (OATT), 
FERC  Electric  Tariff,  Second  Revised 
Volimie  No.  1  in  order  to  reflect:  (1)  The 
addition  or  deletion  of  certain 
grandfathered  agreements;  (2)  updated 
termination  provisions  of  certain 
grandfathered  agreements;  (3)  corrected 
Rate  Schedules  of  certain  grandfathered 
agreements;  and  (4)  cl^n-up,  in  general, 
of  its  Attachment  P.  The  Midwest  ISO 
requests  an  effective  date  of  October  31, 
2003. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  Midwest  ISO 
states  it  has  electronically  served  a  copy 
of  this  filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Conunittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  Midwest  states  that  the  filing 
has  been  electronically  posted  on  the 
Midwest  ISO's  Web  site  at  http:// 
www.midwestiso,  org  imder  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Date:  November  20,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  docimient.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Nfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0250  Filed  11-14-03;  8:45  am] 
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South  Carolina  Electric  &  Gas 
Company,  et  ai.;  Electric  Rate  and 
Corporate  Filings 

November  7,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER03-1398-001] 

Take  notice  that  on  November  4, 
2003,  South  Carolina  Electric  &  Gas 
Company  (SCE&G)  filed  with  the 
Federal  Energy  Regulatory  Conunission 
an  Answer/ Amendment  to  the  protest 
filed  by  Columbia  Energy  LLC 
(Coliunbia  Energy)  in  reference  to 
documents  filed  by  SCE&G  on 
September  29,  2003,  constituting  the 
agreement  between  SCE&G  and 
Columbia  Energy  for  the 
interconnection  of  the  Columbia  Energy 
facilities  located  at  Columbia,  SC,  with 
the  SCE&G  transmission  system  (the 
Interconnection  Agreement).  The 
Answer  included,  for  the  first  time, 
support  for  the  Operations  and 


Maintenance  fee  (O&M)  in  the 
Interconnection  Agreement,  as  well  as 
the  justification  for  treating  the 
interconnection  facilities  as  direct 
assignment  facilities  whose  costs  are  the 
re^onsibility  of  Columbia  Energy. 
Comment  Date:  November  24.  2003. 

2.  California  Independent  System 
Operator  Coiporation 

[Docket  No.  ER04-1 15-000] 

"Take  notice  that  on  October  31,  2003, 
California  Independent  System  Operator 
Corporation  (ISO)  pursuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35  of  the  Commission 
Regulations,  submitted  for  filing 
revisions  of  its  Grid  Manag^nent  Charge 
(GMC)  rate  formula.  ISO  states  that  the 
GMC  is  the  rate  through  which  it 
recovers  administrative  and  operating 
costs,  including  the  cost  incurred  in 
establishing  the  ISO  prior  to  the 
commencement  of  operations.  The  ISO 
requests  an  effective  date  of  January  1, 
2004  for  the  revised  GMC  rate. 

Comment  Date:  November  21.  2003. 

3.  Sonthem  California  Edison  Company 

[Docket  No.  ER04-122-000] 

Take  notice,  that  on  October  31.  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  revisions  to  its 
Transmission  Owner  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  6,  and  to  certain  Existing 
Transmission  Contracts  to  reflect  a 
change  to  SCE's  Reliability  Services 
Rates. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  Calffomia  Independent  System 
Operator  Corporation,  the  California 
Electricity  Oversight  Board,  Pacific  Gas 
and  Electric  Company,  San  Diego  Gas  & 
Electric  Company,  and  the  wholesale 
customers  that  have  loads  in  SCE's 
historic  control  area  but  are  not 
Participating  Transmission  Owners  in 
the  California  Independent  System 
Operator. 

Comment  Date:  November  21.  2003. 

4.  FPL  Energy  251  Wind,  LLC 

[Docket  No.  ER04-124-000] 

Take  notice  that  on  October  31,  2003, 
FPL  Energy  251  Wind.  LLC  (FPLE  251) 
tendered  for  filing  a  Notice  of 
Succession  pursuant  to  Section  35.16  of 
the  Commission's  regulations,  18  CFR 
35.16.  FPLE  251  states  it  is  succeeding 
to  rate  schedules  of  ZWHC  LLC. 

Comment  Date:  November  21,  2003. 

5.  Indiana  Michigan  Power  Company 

[Docket  No.  ER04-125-000] 

Take  notice  that  on  October  31,  2003, 
Indiana  Michigan  Power  Company 
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(I&M)  tendered  for  flling  with  the 
Commission  revised  electric  service 
agreements  with  the  following 
customers:  City  of  Mishawaka,  Indituia; 
Village  of  Paw  Paw,  Michigan;  Town  of 
Avilla,  Indiana;  City  of  Bluffton, 
Indiana;  City  of  Garrett,  Indiana;  City  of 
Gas  City,  Indiana;  Town  of  New 
Carlisle,  Indiana;  City  of  Niles, 
Michigan;  Town  of  Warren,  Indiana; 
and  City  of  South  Haven.  Michigan.  I&M 
states  that  the  revised  agreements, 
which  are  designated  as -Third  Revised 
Service  Agreement  Nos.  2,  3  and  14 
through  21,  respectively,  extend  the 
term  of  the  current  service  agreements 
for  an  additional  two  years,  through 
December  31,  2005,  and  make  certain 
other  agreed  upon  revisions. 

I&M  requests  an  effective  date  of 
January  1,  2004,  for  the  revised  service 
agreements.  I&M  further  states  that  a 
copy  of  its  filing  was  served  upon 
counsel  for  the  ten  (10)  customers,  the 
Indiana  Utility  Regulatory  Commission 
and  the  Michigan  Public  Service 
Commission. 

Comment  Date:  November  21,  2003. 

6.  FPL  Energy  Cabazon  Wind,  LLC 

[Docket  No.  ER04-1 26-000] 

Take  notice  that  on  October  31,  2003, 
FPL  Energy  Cabazon  Wind,  LLC(FPLE 
Cabazon)  tendered  for  filing  a  Notice  of 
Succession  pursuant  to  Section  35.16  of 
the  Commission's  regulations,  18  CFR 
35.16.  FPLE  Cabazon  is  succeeding  to 
rate  schedules  of  Cabazon  Power 
Partners  LLC- 

Comment  Date:  November  21,  2003. 

7.  FPL  Energy  Green  Power  Wind,  LLC 

[Docket  No.  ER04-1 2  7-000] 

Take  notice  that  on  October  31,  2003, 
FPL  Energy  Green  Power  Wind,  LLC 
tendered  for  filing  an  application  for 
authorization  to  sell  energy  and  capacity 
at  market-based  rates  pursuant  to 
section  205  of  the  Federal  Power  Act. 

Comment  Date:  November  21,  2003. 

8.  Illinois  Power  Compaiiy 

[Docket  No.  ER04-1 28-000] 

Take  notice  that  on  October  31,  2003, 
Illinois  Power  Company  (Illinois  Power) 
tendered  for  filing  First  Revised 
Interconnection  and  Operating 
Agreement  entered  into  by  Illinois 
Power  and  Com  Belt  Energy  Generation 
Cooperative  (Service  Agreement  No. 
335).  Illinois  Power  requests  an  effective 
date  of  October  3,  2003. 

Comment  Date:  November  21,  2003. 

9.  American  Electric  Power  Service 
Corporation 

{Docket  No.  ER04-129-000] 

Take  notice  that  on  October  31,  2003, 
American  Electric  Power  Service 


Corporation  (AEPSC)  as  agent  for  Public 
Service  Company  of  Oklahoma  (PSO) 
tendered  for  filing  pursuant  to  Section 
35.15  of  the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
35.15,  a  Notice  of  Cancellation  of  a 
Contrac  for  Electric  Service  between 
PSO  an(  The  City  of  CoUinsville. 
Oklahoi  la  (CoUinsville)  under  PSO 
FERC  R  tte  Schedule  No.  237  (Power 
Agreem  mt).  AEPSC  requests  that  this 
Power  /  .greement  be  terminated  because 
CoUinsville  cancelled  the  contract  and 
electric  service  was  discontinued  on 
September  29,  2003.  The  Power 
Agreem  mt  was  accepted  for  filing  by 
the  Con  mission  in  Docket  ER93-435- 
000.  AE  'SC  requests  an  effective  date  of 
October  1,  2003  for  the  cancellation. 

AEPS  Z  states  that  it  has  served  copies 
of  the  fi  ing  upon  the  party  listed  in 
Exhibit  1  and  the  affected  state 
regulate  ry  commissions. 

Comz  lent  Date:  November  21,  2003. 

10.  Pub  ic  Service  Company  of  New 
Hampsi 

[Docket  No.  ER04-1 30-000] 

Take  notice  that  on  October  31,  2003, 
Public  Service  Company  of  New 
Hampshire  (PSNH),  tendered  for  filing  a 
new  Interconnection  and  Delivery 
Service  Agreement  with  the  Town  of 
Wolfeboro  (Wolfeboro),  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
regulations  on  rate  schedule 
modifications.  In  addition,  PSNH  states 
that  it  submitted  a  Notice  of 
Cancellation  of  PSNH's  FERC  Electric 
Rate  Schedule  No.  1 35  for  the  sale  of 
partial  ibquirements  power  service  and 
delivery  service  to  Wolfeboro,  which 
terminaes  by  its  own  terms  on  October 
31,  20oi 

PSNH  states  that  copies  of  this  filing 
were  served  upon  Wolfeboro,  the  Office 
of  the  A  ttomey  General  for  the  State  of 
New  Hampshire,  the  Executive  Director 
and  Secretary  of  the  New  Hampshire 
Public  llJtilities  Commission  and  the 
State  ofJNew  Hampshire  Office  of 
Consumer  Advocate.  PSNH  requests  an 
effective  date  for  the  Interconnection 
and  Delvery  Service  Agreement  of 
Novem  ler  1,  2003,  and  an  effective  date 
-for  the  I  ancellation  of  FERC  Rate 
Schedu  e  No.  135  of  October  31,  2003. 

Comi  lent  Date:  November  21,  2003. 

11.  Nev  York  State  Electric  &  Gas 
Corpori  ttion 

[Docket  ^o.  ER04-131-O00] 

Take  notice  that  on  October  31,  2003, 
New  Y(  rk  State  Electric  &  Gas 
•  Corporation  (NYSEG)  tendered  for  filing 
an  amendment  to  its  Rate  Schedule  No. 
229  providing  for  the  termination  of 


service  to  certain  delivery  points 
effective  as  of  the  end  of  October  31, 
2003.  NYSEG  requests  a  waiver  of  the 
Commission's  notice  requirements  and 
that  the  amendment  be  made  effective 
as  of  November  1,  2003. 

NYSEG  states  that  copies  of  the 
amendment  have  been  served  on  the 
New  York  State  Public  Service 
Commission  and  the  New  York  Power 
Authority  and  its  affected  customers. 

Comment  Date:  November  21,  2003. 

12.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER04-132-000] 

Take  notice  that  on  October  31,  2003, 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine)  tendered  for  filing 
proposed  changes  in  its  First  Revised 
Rate  Schedule  FERC  No.  4.  Wolverine 
states  that  the  proposed  changes  amend 
First  Revised  Rate  Schedule  FERC  No.  4 
by  revising,  deleting  or  adding  specific 
rates  and  provisions  respecting 
Wolverine's  wholesale  sales  of  power 
and  energy  to  Wolverine's  distribution 
cooperative  members. 

Wolverine  states  that  copies  of  this 
filing  were  served  on  the  public  utility's 
customers,  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  November  21,  2003. 

13.  Duke  Energy  Oakland,  LLC 

[Docket  No.  ER04-133-000] 

Take  notice  that  on  October  31,  2003, 
Duke  Energy  Oakland,  LLC  (DEO) 
pursuant  to  16  U.S.C.  §  824d,  and  IB 
CFR  35.13,  tendered  for  filing  certain 
revisions  to  Rate  Schedules  A  and  B  of 
DEO's  Reliability  Must  Run  (RMR) 
Agreement  with  the  California 
Independent  System  Operator  (CAISO) 
for  contract  year  2004  and  an 
informational  filing. 

DEO  requests  an  effective  date  of 
January  1,  2004  for  these  revisions.  DEO 
states  that  copies  of  the  filing  have  been 
served  upon  the  CAISO,  Pacific  Gas  & 
Electric  Company,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  the  Electricity  Oversight  Board  of    . 
the  State  of  CaUfomia.  ' 

Comment  Date:  November  21,  2003. 

14.  Duke  Energy  South  Bay,  LLC 

[Docket  No.  ER04-134-000] 

Take  notice  that  on  October  31,  2003, 
Duke  Energy  South  Bay,  LLC  (DESB), 
pursuant  to  16  U.S.C.  §  824d,  and  18 
CFR  35.13,  tendered  for  filing  certain 
revisions  to  Rate  Schedules  A  and  B  of 
DESB's  Reliability  Must  Rxm  Agreement 
with  the  California  Independent  System 
Operator  (CAISO)  for  contract  year  2004 
and  an  informational  filing. 

DESB  requests  an  effective  date  of 
January  1,  2004  for  these  revisions. 


DESB  states  that  copies  of  the  filing 
have  been  served  upon  the  CAISO,  San 
Diego  Gas  &  Electric  Company,  the 
Public  Utilities  Commission  of  the  State 
Of  California,  and  the  Electricity 
OversighfBoard  of  the  State  of 
California. 
Comment  Date:  November  21,  2003. 

15.  Eurus  Combine  Hills  I  LLC 

[Docket  No.  ER04-135-000] 

Take  notice  that  on  October  31,  2003, 
Eurus  Combine  Hills  I  LLC  (Eurus 
Combine)  applied  to  the  Commission  for 
acceptance  of  Eurus  Combine's  Electric 
Tariff  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electric  energy  and 
capacity  at  market-based  rates;  and  the 
waiver  of  certain  Commission 
regulations. 

Comment  Date:  November  21,  2003. 

16.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER04-1 36-000] 

Take  notice  that  on  October  31,  2003. 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  a  notice  of' 
cancellation  for  an  interconnection 
service  agreement  (ISA)  between  PJM 
and  Conectiv  Dehnarva  Generation,  Inc. 
that  has  terminated. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 
agreement  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  November  21,  2003. 

17.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER04-137-000J 

Take  notice  that  on  October  31,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  for 
filing  an  amendment  to  First  Revised 
Service  Agreement  No.  5  under 
Deseret's  FERC  Electric  Tariff,  Original 
Volume  No.  1  (Original  Sheets  Nos. 
150A  through  150H).  The  filing  consists 
of  an  Amendment  to  the  Agreement  for 
Large  Industrial  Rate  between  Deseret 
and  one  of  its  members.  Moon  Lake 
Electric  Association  Inc.  (Moon  Lake), 
for  the  benefit  of  Moon  Lake's  industrial 
customer,  QEP. 

Deseret  states  that  copies  of  this  filing 
have  been  served  upon  Deseret's 
members  cooperatives. 

Comment  Date:  November  21,  2003. 

18.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER04-138-000] 

Take  notice  that  on  October  31,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  for 
filing  an  amendment  to  First  Revised 
Service  Agreement  No.  5  \mder 
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Deseret's  FERC  Electric  Tariff,  Original 
Volume  No.  1  (Original  Sheets  Nos.  279 
through  296).  The  filing  consists  of  an 
Amendment  to  the  Agreement  for  Large 
Industrial  Rate  between  Deseret  and  one 
of  its  men^rs,  Moon  Lake  Electric 
Association,  Inc.  (Moon  Lake)  for  the 
benefit  of  Moon  Lake's  industrial 
customer,  QEP.  Deseret  requests  an 
effective  date  of  November  1,  2003. 

Deseret  states  that  copies  of  this  filing 
have  been  served  upon  Deseret's 
member  cooperatives. 

Comment  Date:  November  21,  2003. 

19.  Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  ER04-139-000] 

Take  notice  that  on  October  31,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted 
proposed  amendments  to  the  following 
agreements:  (1)  Project  I  Transmission 
Ownership  and  Operating  Agreement 
Between  Consumers  Power  Company 
and  Michigan  South  Central  Power 
Agency,  dated  November  20, 1980;  (2) 
Campbell  Unit  No.  3  Transmission 
Ownership  and  Operating  Agreement 
Between  Consumers  Power  Company 
and  Northern  Michigan  Electric 
Cooperative,  Inc.  and  Wolverine  Electric 
Cooperative,  Inc.,  dated  August  15, 
1980;  (3)  Campbell  Unit  No.  3 
Transmission  Ownership  and  Operating 
Agreement  Between  Consumers  Power 
Company  and  Michigan  Public  Power 
Agency,  dated  October  1, 1979;  (4)  Belle 
River  Transmission  Ownership  and 
Operating  Agreement  Between 
Consiuners  Power  Company  and 
Michigan  Public  Power  Agency,  dated 
December  1, 1982;  and  (5)  Wolverine 
Transmission  Ownership  and  Operating 
Agreement  Between  Consiuners  Power 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.,  dated  July  27,  1992 
(collectively,  the  Customers  and  the 
Operating  Agreements.).  The  proposed 
amendments  are  intended  to  allow  for 
the  reimbursement  to  METC  for  certain 
Midwest  Independent  Transmission 
System  Operator.  Inc.  costs  and  annual 
charges  associated  with  the  load  of  the 
Customers.  METC  requests  an  effective 
date  of  November  1,  2003  for  the 
proposed  amendments. 
Comment  Date:  November  21,  2003. 

20.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER04-141-0001 

Take  notice  that  on  October  31,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  rate  schedule  sheet 
revisions,  to  become  effective  January  1 , 
2004,  to  its  Reliability  Must-Run  Service 
Agreement  with  the  California 
Independent  System  operator 


Corporation  (ISO)  for  Humboldt  Bay 
Power  Plant  (PG&E  First  Rwised  Rate 
Schedule  FERC  No.  208).  PG&E  states 
that  this  filing  revises  portions  of  the 
rate  schedule  and  adjusts  the  applicable 
rates. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  ISO,  the 
California  Electricity  Oversight  Board 
and  the  California  Public  Utility 
Commission. 

Comment  Date:  November  21,  2003. 

21.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER04-142-000] 

Take  notice  that  on  October  31,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  made  an  informational  filing 
imder  its  Reliability  Must-Run  Service 
Agreements  with  the  California 
Independent  System  Operator 
Corporation  (ISO)  for  Helms  Power 
Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  207),  Humboldt  Bay 
Power  Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  208).  Hunters  Point 
Power  Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  209),  San  Joaquin 
Power  Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  211),  and  Kings 
River  Watershed  (PG&E  Rate  Schedule 
FERC  No.  226). 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  ISO.  the 
California  Electricity  Oversight  Board, 
and  the  California  Public  Utilities 
Commission. 

Conmient  Date:  November  21,  2003. 

22.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER04-143-000] 

Take  notice  that  on  October  31,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  an  annual  rate  update 
filing,  including  rate  schedule  sheet 
revisions,  to  become  effective  January  1, 
2004,  to  its  Reliability  Must-Rim  Service 
Agreements  with  the  California 
Independent  System  Operator 
Corporation  (ISO)  for  Helms  Power 
Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  207),  Humboldt  Bay 
Power  Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  208),  Hunters  Point 
Power  Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  209),  San  Joaquin 
Power  Plant  (PG&E  First  Revised  Rate 
Schedule  FERC  No.  211)  and  Kings 
River  Power  Plant  (PG&E  Rate  Schedule 
FERC  No.  226).  This  filing  revises 
portions  of  these  rate  schedules  and 
adjusts  the  applicable  rates  as  required 
under  the  RMR  Agreements. 

PG&  E  states  that  copies  of  this  filing 
have  been  served  upon  the  ISO,  the 
California  Electricity  Oversight  Board, 
and  the  California  Public  Utilities 
Commission. 
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23.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER04-144-000] 

Take  notice  that  on  October  31.  2003, 
the  New  York  System  Operator,  Inc. 
(NYISO)  tendered  for  filing  proposed 
revisions  to  its  Market  Administration 
and  Control  Area  Services  Tariff 
(Services  Tariff)  designed  to  extend  the 
current  methodology  and  rate  used  to 
calculate  payments  for  Voltage  Support 
Service  through  the  end  of  calendar  year 
2004.  The  NYISO  has  requested  that  the 
Commission  make  the  filing  effective  on 
January  1,  2004. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  on  all  persons  that  have 
executed  Service  Agreements  under  the 
NYISO  Services  Tariff  or  the  NYISO 
Open  Access  Transmission  Tariff,  on 
the  New  York  Public  Service 
Commission,  and  on  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  November  21,  2003. 

24.  Power-Link  Systrais,  Ltd.  d/b/a  First 
Choice  Energy 

[Docket  No.  ER04-145-OOOJ 

Take  notice  that  on  October  31.  2003, 
Power- Link  Systems,  Ltd.,  d/b/a/  First 
Choice  Energy  (First  Choice)  tendered 
for  filing  a  Notice  of  Cancellation  of  its 
market-based  rate  tariff  effective  October 
31, 2003.  First  Choice  states  that  it  is  no 
longer  conducting  business. 

Comment  Date:  November  21,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
"extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 


via  the 
CFR 


3«5 


Confunent  Date:  November  21,  2003.         interve  itions  may  be  filed  electronically 

Internet  in  lieu  of  paper;  see  18 
2001(a)(l)(iii)andthe 
instructions  on  the  Commission's  Web 
site  vm  ler  the  "e-Filing"  link.  The 
Comm:  ssion  strongly  encourages 
electro  lie  filings. 


Magalie 

Secretai  y. 
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DEPARTMENT  OF  ENERGY 

Energy  Regulatoiy 
ion 

No.  P-1 273-009] 

CenterlCreek;  Notk:e  of  the  Draft 
Environmental  Assessment  as  a  Basis 
for  Any  Order  Issued  on  ttie  License 
Appli^kNi 

October  9,  2003. 

Take  notice  that  the  draft 
enviroi^mental  assessment  issued  on 
August)  26,  2003,  for  Center  Creek 
Hydroelectric  Project  FERC  No.  1273- 
009  will  serve  as  the  final  National 
Environmental  Policy  Act  (NEPA) 
docum  3nt  and  a  basis  for  any  license 
order  a  a  the  application. 

In  ac  :ordance  with  the  National 
Enviro;  imental  Policy  Act  of  1969  and 
the  Fe<  eral  Energy  Regulatory 
Comm:  ssion's  (Commission) 
regulat  ons,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Center  Creek 
Hydroelectric  Project  located  on  Center 
Creek,  |n  Iron  County,  Utah,  and 
prepared  a  draft  Environmental 
Assessment  (EA)  for  the  project.  The 
project!  occupies  21.43  acres  of  United 
States  lands  administered  by  the  Bureau 
of  Land  Management. 

The  tiraft  EA  issued  on  August  26, 
2003,  qontains  Conmiission  staffs 
analys^  of  the  potential  environmental 
impact^  of  the  project  and  concludes 
that  licensing  the  project,  with 
approfi-iate  environmental  protective 
measuies,  would  not  constitute  a  major 
federal! action  that  would  significantly 
affect  tpe  quality  of  the  human 
lent, 
jy  of  the  draft  EA  is  available  for 
fat  the  Commission  in  the  Public 
\ce  Room  or  may  be  viewed  on 
lission's  Web  site  at 
mvw.Mrc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  thijee  digits  in  the  docket  number 
.field  ta  access  the  document.  For 
assista  ice  contact  FERC  Online  Support 
at  FER  ZCtnhneSupport@ferc.gov  or  toU- 


bee  at  (866)  208-3676,  or  for  TTY,  (202) 
502-8659. 

We  received  one  comment  ft-om  the 
U.S.  Fish  and  Wildlife  Service  in 
support  of  our  recommendation  in  the 
draft-EA.  Therefore  the  draft  EA  will 
serve  as  our  final  NEPA  document  and 
as  a  basis  for  any  order  issued  on  the 
license  application. 

For  further  information,  contact 
Gaylord  Hoisington  at  (202)  502-6032  or 
gayIord.hoisington@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00259  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  6717-01-(> 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  CP03-75-000] 

Freeport  LNG  Development,  L.P.; 
Notice  of  Meeting  on  the  Draft 
Environmental  Impact.  Statement  for 
the  Freeport  LNG  Project 

November  7,  2003. 

On  December  9,  2003,  the  staff  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  will  conduct  a  public 
meeting  to  receive  comments  on  the 
draft  environmental  impact  statement 
(DEIS)  for  the  Freeport  LNG  Project. 

The  meeting  will  be  held  at  the  Lake 
Jackson  Civic  Center,  which  is  located  at 
333  Highway  332  East  in  Lake  Jackson, 
Texas.  The  meeting  will  start  at  7  p.m. 

The  Executive  Summary  of  the  DEIS, 
which  was  imintentionally  omitted  ft-om 
the  recently  issued  DEIS,  is  being 
mailed  to  everyone  on  the 
environmental  mailing  list  and  the 
service  list  for  this  project. 

For  additional  information,  please 
contact  the  Commission's  Office  of 
External  Affairs  at  1-866-208-FERC. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00243  Filed  11-14-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2413-056] 

Georgia  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

October  9,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 


the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of  Energy 
Projects'  staff  has  prepared  an 
Environmental  Assessment  (EA)  for  an 
application  requesting  Commission 
approval  to  permit  Georgia  Power 
Company  (licensee)  to  construct  a  non- 
project  electric  transmission  line  that 
will  cross  a  portion  of  the  lands  and 
waters  of  the  Wallace  Dam  Project.  The 
Wallace  Dam  Project  is  located  on  the 
Oconee  and  Altahama  Rivers  in  Putnam, 
Morgan,  Oglethorpe,  Greene  and 
Hancock  Counties,  Georgia. 

The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  proposal  and  concludes  that 
approval  of  the  proposal  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  or  it  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wmv./erc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  call  (866)  208-3676  or 
contact  FERCOnUneSupport@ferc.gov. 
For  TTY,  contact  (202)  502-8659. 

For  further  information,  contact 
Rebecca  Martin  at  202-502-6012. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00261  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  178-017. 

c.  Date  filed:  April  14,  2003. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Kern  Canyon  ' 
Hydroelectric  Project. 

f.  Location:  On  the  Kern  River,  near 
the  Town  of  Bakersfield,  Kern  County, 
California.  The  project  occupies 
approximately  11.26  acres  of  public 


land  located  within  the  Sequoia 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  Randal  S. 
Livingston,  Pacific  Gas  and  Electric 
Company,  Power  Generation,  Mail  Code 
NllE,  P.O.  Box  770000,  San  Francisco, 
CA  94177  (415)  973-7000. 

i.  FERC  Contact:  Allison  Arnold,  (202) 
502-6346  or  allison.amold@ferc.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  dociunents 
with  the  Commission  to  serve  a  copy  of 
that  docimient  on  each  person  on  the 
official  service  Ust  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  &e  document  on 
that  resovirce  agency. 

Comments,  recommendations,  terms' 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the 
"e-Filing"  link. 

k.  This  application  has  been  accepted 
for  filing  and  is  now  ready  for 
environmental  analysis. 

1.  The  Kern  Canyon  Hydroelectric 
Project  consists  of:  (1)  An  existing  150- 
foot-long  and  23-foot-high  dam;  (2)  an 
existing  3-acre  reservoir  having  a  usable 
capacity  of  27-acre-feet;  (3)  a  1.58-mile- 
long  horseshoe  shaped  tunnel;  (4)  a  520- 
foot-long  steel  penstock  varying  in 
diameter  from  96  inches  to  90  inches; 
(5)  a  powerhouse  containing  one 
generatiHg  unit  with  an  installed 
capacity  of  9,540  kilowatts;  (6)  existing 
transmission  facilities;  and  (7) 
appurtenant  facilities.  The  project  is 
estimated  to  generate  an  average  of  67.6 
gigawatthours  annually.  The  dam  and 
existing  project  facilities  are  owned  by 
the  applicant. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 


document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-B66-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Public  notice  of  the  filing  of  the 
initial  development  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  Under 
the  Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  appUcations  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  Regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS.  "  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Conunission  in  this  proceeding,  in 
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accordance  with  18  CFR  4.34(b).  and 
385.2010. 

Magaiie  R.  Salas, 

Secretary. 

[FRDoc.  E3-00244  Filed  11-14-03;  8:45  am] 

BHOJNO  CODE  6717-01-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene  and  Protest 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License.  ^ 

b.  Project  No.:  2114-116. 

c.  Date  Filed:  October  29.  2003. 

d.  Applicant:  Public  Utility  District 
No.  2  of  Grant  County,  WA. 

e.  Name  of  Project:  Priest  Rapids 
Hydroelectric  Project. 

f.  Location:  On  the  Columbia  Riyer  in 
portions  of  Grant,  Yakima,  Kittitas, 
Douglas,  Benton,  and  Chelan  counties, 
Washington.  The  project  occupies 
federal  lands  managed  by  the  U.S. 
Bureau  of  Land  Management,  U.S. 
Bureau  of  Reclamation,  U.S.  Department 
of  Energy,  U.S.  Department  of  the  Army, 
and  U.S.  Fish  and  Wildlife  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Ms.  Laurel 
Heacock,  Licensing  Manager,  Public 
Utility  District  No.  2  of  Grant  County,  30 
C  Street  S.W.,  Ephrata,  Washington 
98823,  telephone  (509)  754-6622. 

i.  FERC  Contact:  Charles  Hall, 
telephone  (202)  502-6853,  e-mail 
Charles.Hall@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should,be  filed  with:  Magaiie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  dociunents 
wth  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
ofificial  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociiment  on 
.  that  resource  agency. 


Moti  3ns  to  intervene  and  protests  may 
be  filec  electronically  via  the  Internet  in 
lieu  of  }aper.  The  Commission  strongly 
encour  iges  electronic  filings.  See  18 
CFR  38t5.2001(a)(l)(iii)  and  the 
instruc  dons  on  the  Commission's  Web 
site  [ht  p://www.ferc.gov)  under  the 
"e-Fili)  ig"  link. 

k.  Tt  is  application  has  been  accepted, 
but  is  I  ot  ready  for  environmental 
analys!  s  at  this  time. 

1.  Th }  project  includes  two 
develo  )ments  with  a  total  authorized 
capacil  y  of  1,755  megawatts  (MW)  as 
follow! : 

(a)  T  le  Wanapum  development 
consist  ing  of  a  dam  186.5  feet  high  and 
8,637  f  (et  long  with  upstream  fish 
passagi  facilities,  a  reser\'oir  with  an 
approximate  surface  area  of  14,680 
acres,  i  powerhouse  with  ten  turbine- 
general  or  units  witli  a  total  nameplate 
capacil  y  of  900  MW,  transmission  lines, 
and  ap  )urtenant  facilities. 

(b)  T  le  Priest  Rapids  development 
consist  ing  of  a  dam  179.5  feet  high  and 
10,103  feet  long  with  upstream  fish 
passagi  (  facilities,  a  reser\'oir  with  an 
approximate  surface  area  of  7,725  acres, 
a  powarhouse  with  ten  turbine- 
generai  or  units  with  a  total  nameplate 
capacil  y  of  855  MW,  transmission  lines, 
and  ap  jurtenant  facilities. 

m.  A  copy  of  the  application  is 
availal  le  for  review  at  the  Commission 
in  the  '.  'ublic  Reference  Room  or  may  be 
viewec  on  the  Commission's  Web  site  at 
http:/A  vww.ferc.gov  using  the 
"eLibn  iry"  link.  Enter  the  docket 
numbe  r  excluding  the  last  three  digits  in 
the  do<  ket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Onlinet  Support  at 

FERCC  nlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  5  32-8659.  A  copy  is  also  available 
for  ins  )ection  and  reproduction  at  the 
addres  >  in  item  h  above. 

You  may  also  register  online  at 
http://vww.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
e-mail  of  new  filings  and  issuances 
relatec  to  this  or  other  pending  projects. 
For  as!  istance,  contact  FERC  Online 
Suppo  -t. 

n.  A  lyone  may  submit  a  protest  or  a 
motioi  to  intervene  in  accordance  with 
the  rec  uirements  of  Rules  of  Practice 
and  Pr  x:edure,  18  CFR  385.210, 
385.211,  and  385.214.  Li  determining 
the  ap  iropriate  action  to  take,  the 
Conmi  ssion  will  consider  all  protests 
filed,  \  ut  only  those  who  file  a  motion 
to  inte  vene  in  accordance  with  the 
Comm  ssion 's  Rules  may  become  a 
party  t  a  the  proceeding.  Any  protests  or 
motioi  IS  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  tha  particular  application. 


All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the   ' 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0245  Filed  11-14-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2601-007. 

c.  Date  fi/ed;  July  22,  2003. 

d.  Applicant:  Ehike  Power. 

e.  Name  of  Project:  Bryson 
Hydroelectric  Project. 

f.  Location:  The  Bryson  Project  is 
located  on  the  Oconaluftee  River  in 
Swain  County,  North  Carolina.  The 
project  does  not  aHegt  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Jeffrey  G. 
Lineberger;  Manager,  Hydro  Licensing. 
Duke  Power.  526  South  Church  Street 
PO  Box  1006,  Charlotte,  NC  28201- 
1006. 

i.  FERC  Contacts:  Lee  Emery  at  (202) 
502-8379  or  lee.emery@ferc.gov,  and 
Carolyn  Holsopple  at  (202)  502-6407  or 
carolyn.holsopple@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Magaiie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 


with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  ihttp://www.ferc.gov)  under  the 
"e-Filing"  link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Bryson  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Oconaluftee  River.  The 
project  consists  of  the  following 
features:  (1)  A  341-foot-long,  36-foot- 
high  concrete  multiple  arch  dam, 
consisting  of,  from  left  to  right  facing 
downstream,  (a)  a  concrete,  non- 
overflow  section,  (b)  two  gravity 
spillway  sections,  each  svmnoimted  by 
a  16.5-foot-wide  by  16-foot-high  Tainter 
gate,  and  (c)  an  uncontrolled  multiple- 
arch  spillway  with  four  bays;  (2)  a  1.5- 
mile-long,  38-acre  impoundment  at 
elevation  1828.41  mean  sea  level  (msl); 
(3)  two  intake  bays,  each  consisting  of 
an  8.5-foot-diameter  steel  intake  pipe 
with  a  grated  trashrack  having  a  clear 
bar  spacing  of  between  2.25  to  2.5 
inches;  (4)  a  powerhouse  having  a  brick 
and  concrete  superstructure  and 
concrete  substructure,  containing  two 
turbine/generating  imits,  having  a  total 
installed  capacity  of  980  kilowatts  (kW); 
(5)  a  switchyard,  with  three  single- 
phased  transformers;  and  (6) 
appmlenant  facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  5,534,230  kilowatt 
hours  (kWh).  Duke  Power  uses  the 
Bryson  Project  facilities  to  generate 
electricity  for  use  by  retail  customers 
living  in  the  Duke  Power-Nantahala 
Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  F*ublic  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Ae 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  1-866-208-3676,  or  for  TTY, 
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(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
e-mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Conmiission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00246  Filed  ll-14-03;8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory     , 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 


b.  Project  No.:  2602-005. 

c.  Date  filed :]\x\y  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Dillsboro 
Hydroelectric  Project. 

f.  location:  The  Dillsboro  Project  is 
located  on  the  Tuckasegee  River  in 
Jackson  County.  North  Carolina.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Jeffi^y  G. 
Lineberger;  Manager,  Hydro  Licensing. 
Duke  Power.  526  South  Church  Street, 
P.O.  Box  1006.  Charlotte.  NC  28201- 
1006. 

i.  FERC  Contacts:  Lee  Emery  at  (202) 
502-8379  or  lee.emery@ferc.gov,  and 
Carolyn  Holsopple  at  (202)  502-6407  or 
Carolyn .  h  olsopple@ferc.gov. 

\.  Deadline  for  filing  motions  to       '  '■ 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

Motions  to  intervene  iand  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the 
"e-Filing"  link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Dillsboro  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Tuckasegee  River,  which  is 
dependent  on  Duke  Power's  East  Fork 
(FERC  No.  2698)  and  West  Fork  (FERC 
No.  2686)  Tuckasegee  River  projects. 
The  Dillsboro  Project  consists  of  the 
following  features:  (1)  A  3 10- foot-long. 
12-foot-high  concrete  masonry  dam. 
consisting  of.  from  left  to  right  facing 
downstream,  (a)  a  concrete,  non- 
overflow  section,  (b)  a  14-foot-long 
imcontrolled  spillway  section,  (c)  a 
20-foot-long  spillway  section  with  two 
6-foot-wide  spill  gates,  (d)  a  197-foot- 
long  uncontrolled  spillway  section,  (e) 
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an  80-foot-long  intake  section,  and  (f)  a 
concrete,  non-overflow  section;  (2)  a 
0.8-mile-long,  15-acre  impoundment  at 
elevation  1972.00  msl;  (3)  two  intake 
bay^,  each  consisting  of  a  reinforced 
concrete  flume  and  grated  trashracks 
having  a  clear  bar  spacing  varying  from 
2.0  to  3.38  inches;  (4)  a  powerhouse 
having  a  reinforced  concrete 
substructiure  and  a  wood/steel 
superstructure,  containing  two  turbine/ 
generating  units,  having  a  total  installed 
capacity  of  225  kW;  (5)  a  switchyard, 
with  three  single-phased  transformers; 
and  (6)  appurtenant  facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  912,  330  Kwh. 
Duke  Power  uses  the  Dillsboro  Project 
facilities  to  generate  electricity  for  use 
by  retail  customers  living  in  the  Duke 
Power-Nantahala  Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eUbrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  tiie 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-fiUng/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rulesof  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for^ 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  oear  in  all  capital 
letten  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicantand  the  project  number  of  the 
amplication  to  which  the  filing 


responds;  (3)  furnish  the  name,  address, 
and  telqphone  number  of  the  person 
protesti  ig  or  intervening;  and  (4) 
otherwi  se  comply  with  the  requirements 
of  18  CfR  385.2001  through  385.2005. 
Agencids  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  af  any  protest  or  motion  to 
intervei  e  must  be  served  upon  each 
represei  itative  of  the  applicant  specified 
in  the  p  irticvdar  application. 

Magalie  l.  Salas, 

Secretary '. 
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Application  Accepted  for 
Soliciting  Motions  To 
and  Protests 


Novemtx  r  7,  2003. 

Take  lotice  that  the  following 
hydroel  jctric  application  has  been  filed 
with  th(  Commission  and  is  available 
for  publ  ic  inspection. 

a.  Tyi  e  of  Application:  New  Minor 
License 

b.  Pre  iect  No. :  2603-01 2 . 

c.  Dal  e  filed:  ]uly  22,  2003. 

d.  Ap  ■Jlicant:  Duke  Power. 

e.  No  ne  o/Pro/ecf:  Franklin 
Hydroie  ectric  Project. 

f.  hoc  ition:  The  Franklin  Project  is 
located  an  the  Little  Tennessee  River  in 
Macon  I  [bounty.  North  Carolina.  The 
project  loes  not  affect  federal  lands. 

g.  Fih  d  Pursuant  to:  Federal  Power 
Act,  16  J.S.C.  791(a)— 825(r). 

h.  Ap  jlicant  Contact:  Mr.  Jeffrey  G. 
Lineber  \er.  Manager,  Hydro  Licensing. 
Duke  P«  wer.  526  South  Church  Street, 
PO  Box  1006,  Charlotte,  NC  28201- 
1006. 

i.  FEI  C  Contacts:  Lee  Emery  at  (202) 
502-83:  '9  or  lee.emery@ferc.gov,  and 
Carolyn  Holsopple  at  (202)  502-6407  or 
Carolyn  holsopple@ferc.gov.  i 

j.  Deo  dline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuanc^  date  of  this  notice. 

All  dAcmnents  (original  and  eight 
copies)  phould  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  »IE.,  Washington,  DC  20426. 

The  dommission's  Rules  of  Practice 
require  all  interveners  filing  dociunents 
with  tht  Commission  to  serve  a  copy  of 
that  doOument  on  each  person  on  the 
official  service  list  for  the  project. 
Furtherj  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating!  to  the  merits  of  an  issue  that 


may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  imder  the 
"e-Filing"  link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
enviroiunental  analysis  at  this  time. 

1.  The  existing  Franklin  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Little  Tennessee  River.  The 
Franklin  Project  consists  of  the 
following  features:  (1)  A  462.5-foot-long, 
35.5-foot-high  concrete  masonry  dam, 
consisting  of,  firom  left  to  right  facing 
downstream,  (a)  a  15-foot-long  non- 
overflow  section,  (b)  a  54-foot-long 
ungated  Ogee  spillway,  (c)  a  181.5-foot- 
long  gated  spillway  section,  having  six 
gated,  ogee  spillway  bays,  (d)  a  54-foot- 
long  ungated  Ogee  spillway,  (e)  a  25- 
foot-long  non-overflow  section,  and  (f)  a 
70-foot-long  non-overflow  section;  (2)  a 
4.6-mile-long,  174-acre  impoundment  at 
elevation  2000.22  msl;  (3)  three  intake 
bays,  each  consisting  of  a  flume  and 
grated  trashracks  having  a  clear  bar 
spacing  of  3  inches;  (4)  a  powerhouse 
having  a  reinforced  concrete 
substructure  ami  a  brick  superstructure, 
containing  two  turbine/generating  imits, 
having  a  total  installed  capacity  of  1.040 
kW;  (5)  a  switchyard,  with  a  single 
three-phase  transformer;  and  (6) 
appurtenant  facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  5.313.065  kWh. 
Duke  Power  uses  the  Franklin  Project 
facilities  to  generate  electricity  for  use 
by  retail  customers  living  in  the  Duke 
Power-Nantahala  Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  &e 
docimient.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
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related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  5ie  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  S«Ias, 

Secretary. 

[FR  Doc.  E3-O0248  Filed  11-14-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


Federal  Regisfair/Vol.  68.  No.  221 /Monday.  November  17,  2003 /Notices 


MMl 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Application  for  Non-Project 
Uae  of  Project  Lancia  and  Soliciting 
Commenta,  Motiona  To  Intervene,  and 
Proteata 

October  9,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2067-021. 

c.  Date  Filed:  July  30,  2003. 

d.  Applicant:  Oakdale  &  San  Joaquin 
Irrigation  Districts. 

e.  Name  of  Project:  Tulloch. 


f.  Location:  The  project  is  located  on 
the  Stanislaus  River,  in  Tuolumne  and 
Calavaras  Counties,  California.  This 
proposal  will  not  affect  any  federal  or 
tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r)  and  799 
and  801. 

h.  Applicant  Contact:  Steve  Felte, 
General  Manager,  Tri-Dam  Project,  P.O. 
Box  1158,  Pinecrest,  Cafifomia  95364, 
(209)  965-3996. 

L  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Jean  Potvin  at  (202)  502-8928,  or  e-mail 
address:  jean.potvin@ferc.gov. 

j.  Deaaline  for  filing  comments  and  or 
motions:  November  10,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number 
(P-2067-021)  on  any  comments  or 
motions  filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  e-filings. 

k.  Description  of  Request:  The 
licensee  proposes  to  permit  the 
following  within  the  project  boundary: 
(1)  A  3,000  square  foot  dock  to  be  used 
for  boat  and  jet  ski  rentals  and  boat  lift 
slips;  (2)  the  addition  of  a  biunper  boat 
rental  and  corral  style  dock  for 
recreation  at  the  water  svirface;  (3) 
reconfiguration  and  modernization  of 
the  existing  fueling  dock;  (4)  the 
addition  of  a  new  graded  access  area  for 
fishermen  with  a  picnic  facility 
(constructed)  and  (5)  the  addition  of  a 
breakwater  to  be  located  aroimd  the  boat 
rental  and  refueling  area.  The  following 
upgrades  are  being  purposed  above  the 
515-foot  elevation  outside  of  the  project 
boimdary:  (1)  The  addition  of  five  new 
rental  cabins  (constructed);  (2)  the 
addition  of  one  new  cabana 
(constructed);  (3)  the  addition  of  nine 
new  campsites  and  the  connector 
driveway  to  each,  in  a  blue  oak 
woodland  between  Tulloch  Dam  Road 
and  cabins  #1-5,  south  of  the  marshy 
wetland. 

1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE, 
Room  2A,  Washington,  D.C.  20426,  or 
may  be  viewed  on  the  Conunission's 
Web  site  at  http://www.ferc.gov  using 
the  "eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 


document.  For  assistance,  please  call 
the  Helpline  at  (866)  208-3676  or 
contact  FERCOnLineSupport@feTc.gov. 
For  TTY,  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS".    - 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOnON  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments:  Federal,  state,  and 
local  agencies  are  invited  to  file     ' 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00260  Filed  11-14-03;  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

Notice  of  Application  Tendered  for 
Rling  vyith  the  Commlaaion,  and 
Soliciting  Additional  Study  Requeata, 
and  Eatabliahing  Procedural  Scfiedule 
for  Licenaing  and  a  Deadline  for 
Sutmiaakxi  of  Hnal  Amendmanta 

October  20,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Ck)imnission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Minor  license 
(Subsequent). 

b.Pro/ert No; 620-009.  * 

c.  Date  filed:  October  3,  2003. 

d.  Applicant:  NorQuest  Seafoods,  Inc. 

e.  Name  of  Project:  Chignik 
Hydroelectric  Project. 

f.  Location:  The  project  is  located 
alojig  Indian  Creek,  in  Lake  and 
Peninsula  Borough  counties,  near  the 
town  of  Chignik,  Alaska.  The  project 
occupies  58  acres  of  Federal  land 
managed  by  the  Bureau  of  Land 
Management. 

g.  FUed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Ron  Soule, 
NorQuest  Seafoods,  Inc.,  5245  Shilshole 
Avenue  NW.,  Seattle,  Washington, 
98107-4833,  (206)  281-7022.  Daniel 
Hertrich,  Rolarconsult  Alaska.  Inc.,  1503 
W  33rd  Avenue  #  310,  Anchorage, 
Alaska,  99503,  (907)  258-2420. 

i.  FERC  Contact:  John  Mudre,  (202) 
'502-8902  oi  john.mudre@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  State,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
'  than  December  3,  2003,  and  serve  a 
copy  of  the  request  on  the  applicant. 

All  documents  (original  and  eight 
copies]  should  be  filed  with:  Magalie  R. 
Saias,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

The  Conunission's  Rules  of  Practice 
reqiiire  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  doomients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 


Intemetlin  lieu  of  paper.  The 
Commia  sion  strongly  encourages 
electronic  filings.  See  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  (Commission's  Web  site  (bttp:// 
www.feic.gov)  under  the  "eFiling"  link. 

1.  Thij  application  is  not  ready  for 
environ]  aental  analysis  at  this  time. 

m.  Th  i  existing  project  consists  of  a 
16.5-foo  -high  timber  dam  at  the  outlet 
of  Uppe '  Lake  (a.k.a.  Indian  Lake), 
creating  |a  reservoir  with  a  surface  area 
of  appraedmately  20.4  acres  at  the 
maximu  m  reservoir  elevation  of  431  feet 
(local  di  tiim),  a  channel  spillway,  a 
7,700-fo3t-long,  8-inch-diameter  wood- 
stave  an  i  steel  pipeline,  a  60-kilowatt 
generati  ig  unit  inside  the  applicant's 
fish  cani  tery,  the  generator  leads,  and 
appurtei  lant  facilities.  No  new  facilities 
or  chan{  es  in  operation  are  proposed. 

n.  A  o  )py  of  the  application  is 
availabl(  i  for  review  at  the  Commission 
in  the  Pi  iblic  Reference  Room  or  may  be 
viewed  i  »n  the  Commission's  Web  site  at 
http://w  vw.ferc.gov  using  the 
"eLibrar  f  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Uie  - 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOx^ineSupport®ferc.gov  or  toll- 
free  at  1^866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  insp(  ction  and  reproduction  at  the 
address  n  item  h  above. 

You  n  ay  also  register  online  at 
http://w  vw.ferc.gov/docs-filing/ 
esnbscri  jtion.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  ta  this  or  other  pending  projects. 
For  assi!  tance,  contact  FERC  Online 
Support 

o.  Wit  1  this  notice,  we  are  initiating 
consulta  tion  with  the  Alaska  State 
Historic  Preservation  Officer  (SHPO),  as 
requirec  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36,  CFR  800.4. 

p.  Pro  :edural  schedule  and  final 
amendn  \ents:  The  application  will  be 
process*  d  according  to  the  following 
Hydro  L  icensing  Schedule.  Revisions  to 
the  sche  lule  will  be  made  as 
appropr  ate. 

Scopi  }g:  October  2003. 

Issue .  \cceptance  or  Deficiency  Letter: 
Novemb  er  2003. 

Notici '  that  application  is  ready  for 
envirom  nental  analysis:  April  2004. 

Notici  ( of  the  availability  of  the  EA: 
Novemt  er  2004. 

Read}  for  Commission  decision  on  the 
application:  January  2005. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 


date  of  the  notice  of  ready  for 
environmental  analysis. 

Linda  Mitry, 

Acting  Secretary. 

(PR  Doc.  E3-O0279  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  «n7-«1-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  KAotions  To 
Intervene  and  Protests 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2619-012. 

c.  Date  filed:  ]uly  22.  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Mission 
Hydroelectric  Project. 

f.  Location:  The  Mission  Project  is 
located  on  the  Hiwassee  River  in  Clay 
County,  North  Carolina.  The  project 
does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jeffrey  G. 
Lineberger;  Manager,  Hydro  Licensing. 
Duke  Power,  526  South  Church  Street, 
PO  Box  1006,  Charlotte,  NC  28201- 
1006. 

i.  FERC  Contacts:  Lee  Emery  at  (202) 
502-8379  or  lee.emery@ferc.gov,  and 
Carolyn  Holsopple  at  (202)  502-6407  or 
carolyn.holsopple@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  docimients 
with  the  Commission  to  serve  a  copy  of 
that  docmnent  on  each  person  on  the 
official  service  list  for  tihe  project. 
F-urther,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
pariticular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  en 
that  resource  agency. 
-  Motions  to  intervene  and  pretests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  {http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  This  application  has  heen  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 
'     1.  The  existing  Mission  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Hiwassee  River,  which  is 
regulated  by  TVA's  Chatuge  dam 
located  approximately  15  miles 
upstream.  The  Mission  Project  consists 
of  the  following  features:  (1)  A  397-foot- 
long,  50-foot-high  concrete  gravity  dam, 
consisting  of,  from  left  to  ri^t  facing 
downstream,  (a)  three  bulkhead 
sections,  (b)  seven  ogee  spillway 
sections,  surmounted  by  14-foot-high  by 
16-foot- wide  gates,  (c)  four  bulkhead 
sections,  (d)  a  powerhouse  intake 
structiu-e,  and  (e)  four  bulkhead 
sections;  (2)  a  47-acre  impoundment  at 
elevation  1658.17  msl;  (3)  three  intake 
bays,  each  consisting  of  an  8-foot- 
diameter  steel-cased  penstock  and  a 
grated  trashrack  having  a  clear  bar 
spacing  of  between  2.25  to  2.5  inches; 
(4)  a  powerhouse  consisting  of  a 
reinforced  concrete  substructure  and  a 
brick  superstructure,  containing  three 
turbine/generating  units,  having  a  total 
installed  capacity  of  1,800  kW;  (5)  a 
switchyard,  with  a  single  three-phase 
transformer;  and  (6)  appurtenant 
facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  8,134,370  kWh. 
Duke  Power  uses  the  Mission  Project 
facilities  to  generate  electricity  for  use 
by  retail  customers  living  in  the  Duke 
Power-Nantahala  Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Uie 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-fiUng/ 
esubscription.asp  to  be  notified  via 
e-mail  of  hew  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
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385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Conunission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
appUcant  and  the  project  number  of  the 
apphcation  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[FRDoc.  E3-00282  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  637-022— WA] 

Public  utility  District  No.1  of  Chelan 
County;  Notice  of  Meeting  To  Discuss 
Settlement  Agreement  for  the 
Licensing  of  tlie  Lake  Chelan  Project 

October  20,  2003. 

On  November  6,  2003,  staff  from  the 
Public  Utility  District  No.  1  of  Chelan 
County  will  meet  with  Commission  staff 
to  discuss  the  settlement  agreement  for 
the  licensing  of  the  Lake  Chelan 
Hydroelectric  Project,  located  on  the 
Chelan  River  near  the  City  of  Chelan, 
Washington.  The  meeting  will  be  held  at 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE„ 
Washington,  DC.  on  November  6,  2003, 
fitjm  9  a.m.  to  12  p.m.  in  Hearing  Room 
3.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend,  and  should  contact  David 
Turner  at  202-502-6091  by  November 
3,  2003  if  they  plan  to  attend.  This 


meeting  is  posted  on  the  Commission's 
calendar  located  at  http://www.ferc.gov/ 
EventCalendar/EventsList.aspx  along 
with  other  related  information. 

If  you  have  further  questions,  please 
contact  David  Turner,  at  202-502-6091. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  E3-O0280  Filed  11-14-03;  8:45  am] 

8ILUNG  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL03-6^000] 

Natural  Gas  Markets  Conference; 
Agenda  for  the  Conference 

October  9,  2003. 

1.  As  annoujiced  in  the  Notice  of 
Conference  issued  September  23,  2003, 
and  clarified  in  the  Supplemental 
Notice  issued  October  3,  2003,  the 
Federal  Energy  Regulatory  Commission 
(FERC)  will  convene  a  public 
conference  on  October  14,  2003  at  9:00 
a.m.  in  the  Commission  Meeting  Room.  . 

2.  The  purpose  of  this  conference  is 
to  discuss  the  findings  and 
recommendations  contained  in  the 
National  Petroleum  Coimcil's  (NPC) 
report.  Balancing  Natural  Gas  Policy — 
Fueling  the  Demands  of  a  Crowing 
Economy,'  and  to  explore  any  other 
issues  the  Conmussion  should  consider 
in  shaping  its  future  regulatory  policies 
concerning  the  natural  gas  industry. 
Issues  contained  in  contested  cases 
pending  before  the  Commission  will  not 
be  discussed.  Attached  is  the  Agenda  for 
the  conference. 

3.  All  interested  persons  are  invited  to 
attend.  No  registration  is  required  for 
attendance.  All  visitors  must  check-in  at 
the  888  First  Street  NE.,  entrance  and 
have  picture  identification  readily 
available  to  ensure  quick  admittance  to 
the  building. 

Nfagalie  R.  Salas, 

Secretary.  ' 

Attachment:  The  Agenda 

Opening  Remarks — 9-9:10  a.m. 

Pat  Wood,  ni.  Chairman.  FERC 
Introduction  of  NPC  Report— 9:10-9:30 
a.m. 

Richard  D.  Kinder,  Vice  Chair, 


'The  NPC  Report's  summaTy  of  findings  and  - 
recommendations  was  released  by  the  NPC  on 
September  25.  2003.  and  is  available  on  the  NPC 
Web  site  at  http://www.npc.org.  The  entire 
integrated  report  is  scheduled  to  be  released  by  the 
NPC  on  or  about  the  day  of  the  conference  on  its 
web  site.  Printed  ccpies  of  the  integrated  report  will 
not  be  distributed  at  the  conference. 
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Midstream,  NPC 
Jerry  Langdon,  Chair,  Coordinating 

Subcommittee ,  NPC 
Panel  1 — Outlook  for  Gas  Supply — 

9:30-11  a.m. 
Mark  A.  Sikkel.  Chair,  Supply  Task 

Group,  NPC 
William  N.  Strawbridge,  Assistant  to 

Supply  Chair 
Gerry  A.  Worthington,  Leader, 

Resource  Subgroup 
John  Hritcko,  Jr.  Leader,  LNG 

Subgroup 
Panel  2 — Outlook  for  Gas  Demand — 1 1 

a.m.-12:30  p.m. 
David  J.  Manning,  Chair,  Demand 

Task  Group,  NPC 
Harlan  Chappelle,  Assistant  te 

Demand  Chair 
Keith  Bamett,  Leader,  Power 

Generation  Subgroup 
Dena  E.  Wiggins,  Leader,  Industrial 

Utilization  Subgroup 
Discussion  of  NPC  Presentations — 

12:30-1  p.m. 
Limch — 1-1:45  p.m. 
Panel  3 — Outlook  for  Infrastructure 

1:45-3:15  p.m. 
Scott  E.  Parker.  Chair,  Transmission  & 

Distribution  Task  Group,  NPC 
Ronald  L.  Brown,  Assistant  to  T  &  D 

Chair 
Mark  T.  Maassel,  Leader,  Distribution 

Subgroup 
Richard  C.  Daniel,  Storage  Subgroup 
Patrick  A.  Johnson,  Leader, 

Transmission  Subgroup 
Discussion  of  NPC  Presentation — 3:15- 

3:45  p.m. 


.m. 


Open  F^rum 

P 

[FRDoc 
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DEPAR  IMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commii  slon 

[Docket  I  io.  RM98-1-000] 

Record)  t  Governing  Off-the  Record 
Commu  fiications;  Public  Notice 

November  7,  2003. 

This  c  onstitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  exem  )t  and  prohibited  off-the-record 
commui  ications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  prohibited 
off-the-r  3cord  commimication  relevant 
to  the  msrit's  of  a  contested  on-the- 
record  p  roceeding,  to  deliver  a  copy  of 
the  com  nunication,  if  written,  or  a 
summar  f  of  the  substance  of  any  oral 
commui  ication,  to  the  Secretary. 

Prohi4ited  communications=^will  be 
included  in  a  public,  non-decisional  file 
associat((d  with,  but  not  a  part  of,  the 
decision  al  record  of  the  proceeding. 
Unless  t  le  Commission  determines  that 
the  proliibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  d<  cisional  record,  the  prohibited 
off-the-r  jcord  communication  will  not 
be  consi  iered  by  the  Commission  in 
reachinf  its  decision.  Parties  to  a 


Docket  No. 


1.  Project  Nos.  2000-000,  2216-000 

2.  Proiect  Nos.  2000-000.  2216-000 


3.  Docket  Nos.  CP02-9O-O00,  CP01-409-000  

4.  Docket  No.  gP02-396-000 

5.  Docket  No.  CP01-49-000  

6.  Docket  Nos.  EL02-28-000,  et  al.;  EL02-60-000.  e 
EL02-«)-000,  et  al. 


proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
docim[ient  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  commimications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  please 
contact  FERC,  Online  Support  at 
FERCOnIineSupport®ferc.gov  or  toll 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Exempt: 


al.; 


Date  filed 


10-08-03 
10-20-03 

10-26-03 
11-4-03 
11^M)3 
11-5-03 


Presenter  or  requester 


Hon.  Bradley  H.  Jones,  Jr. 

Hon.  Patrick  Leahy,  Hon.  James  Jeffords,  Hon.  Bemard  Sand- 
ers. 

James  Martin/Charles  Brown  (Meeting  Record). 

Hon.  Rot)ert  C.  Byrd  (Ltr.  from  Retha  Warren). 

Howard  Knight  (Meeting  Record). 

_Hon.  Maria  Cantwell,  Hon  Gordon  Smith,  Hon.  Harry  Reid, 
Hon.  Ron  Wyden,  Hon.  Bartiara  Boxer,  Hon.  Dianne  Fein- 
stein. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00283  Filed  11-14-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-Tsir-I] 

Regional  Haze  Regulations; 
Avallabllty  of  Guidance  Documents 

AGENCY:  Environmental  Protection 


Agency 


ACTION:  *Jotice  of  guidance  availability. 


SUMMAR  ':  We  are  annoimcing  today  the 
availabi  ity  of  guidance  to  assist  States 
and  Trit  es  in  implementing  regulations 


EPA). 


governing  regional  hjize  which  were 
published  in  the  Federal  Register  on 
July  1, 1999.  These  documents  address 
the  establishment  of  natural  visibility 
conditions  and  the  tracking  of  progress 
imder  the  regional  haze  program. 

ADDRESSES:  Interested  parties  can 
download  the  Guidance  for  Estimating 
Natural  Visibility  Conditions  Under  the 
Regional  Haze  Progmm  and  Guidance 
for  Tracking  Progress  Under  the 
Regional  Haze  Program  from  EPA's  Web 
site  on  the  Internet  under  the  following 
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address:  http://www.epa.gov/ttn/amtic/ 
visinfo.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Frank,  U.S.  Environmental  Protection 
Agency  {C304-01),  Research  Triangle 
Park,  NC  27711;  e-mail 
frank.neil@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  section 
169 A  of  the  1977  Amendments  to  the 
Clean  Air  Act,  Congress  established  a 
national  visibility  goal  as  the 
"prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  Federal  Class 
I  areas  which  impairment  results  from 
manmade  air  pollution"  (42  U.S.C. 
7491).  These  provisions  were  further 
supplemented  by  section  169B  of  the 
Clean  Air  Act  Amendments  of  1990  (42 
U.S.C.  7492).  States  are  required  to 
develop  implementation.plans  that 
make  "reasonable  progress"  toward  this 
goal. 

The  EPA  issued  initial  visibility 
regulations  in  1980  ^  that  addressed 
visibility  impairment  in  a  specific 
mandatory  Federal  Class  I  area  that  is 
determined  to  be  "reasonably 
attributable"  to  a  single  source  or  small 
group  of  sources.  Regulations  to  address 
regional  haze  were  deferred  until 
improved  techniques  could  be 
developed  in  monitoring,  modeling,  and 
in  understanding  the  effects  of  specific 
pollutants  on  visibility  impairment.  The 
EPA  issued  regional  haze  regulations  in 
1999.2 

The  overall  framework  of  the  regional 
haze  nUe  requires  States  to  develop  a 
State  Implementation  Plan  that 
includes:  (1)  Reasonable  progress  goals 
for  improving  visibility  in  each 
mandatory  Federal  Class  I  area  and  (2) 
set  of  emission  reduction  measures  to 
meet  these  goals.  Specifically,  States 
will  set  progress  goals  for  each 
mandatory  Federal  Class  I  area  to: 

•  Provide  for  an  improvement  in 
visibility  for  the  20  percent  most 
impaired  (i.e.,  worst  visibility)  days 
over  the  period  of  the  implementation 
plan,  and 

•  Ensure  no  degradation  in  visibility  for 
the  20  percent  least  impaired  (i.e., 
best  visibility)  days  over  the  same 
period. 

Baseline  visibility  conditions  for  the  20 
percent  worst  and  20  percent  best  days 
are  to  be  determined  using  monitoring 
data  collected  during  calendar  years 
2000-2004.  Baseline  conditions  for 
2000-2004,  progress  goals,  and  tracking 


changes  over  time  are  to  be  expressed  in 
terms  of  the  deciview  index. ^ 

Most  States  (and  Tribes  as 
appropriate  ")  participating  in  regional 
planning  organizations  will  submit 
regional  haze  implementation.plans, 
including  estimates  of  natiual 
conditions  and  proposed  progress  goals 
in  the  2007-2008  time  frame.  In 
developing  any  progress  goal,  the  State 
will  need  to  analyze  and  consider  in  its 
set  of  options  the  rate  of  improvement 
between  2004  (when  2000-2004 
baseline  conditions  are  set)  and  2018 
that,  if  maintained  in  subsequent 
implementation  periods,  would  result  in 
achieving  estimated  natural  conditions 
in  2064. 

The  purpose  of  the  documents 
announced  in  today's  notice  is  to 
provide  guidance  to  the  States  and 
Tribes  in  implementing  the  regional 
haze  program  and  to  explain  how  EPA 
intends  to  exercise  its  discretion  in 
implementing  Clean  Air  Act  provisions 
and  EPA  regulations  concerning  the 
estimation  of  natural  visibility  and 
tracking  progress  under  the  Regional 
Haze  program.  The  guidance  documents 
are  designed  to  implement  national 
policy  on  these  issues.  The  guidance 
documents  are  designed  to  assist  States 
and  Tribes  in  implementing  national 
policy  on  these  issues.  Sections  169A 
and  169B  of  the  Clean  Air  Act  and 
implementing  regulations  at  40  CFR 
51.308  and  51.309  contain  legally 
binding  requirements.  These  guidance 
docmnents  will  not  substitute  for  those 
provisions  or  regulations,  nor  will  they 
constitute  regulations  themselves.  Thus, 
they  will  not  impose  binding, 
enforceable  requirements  on  any  party, 
and  may  not  apply  to  a  particidar 
situation  based  upon»the  circumstances. 
We  and  State  decision  makers  retain  the 
discretion  to  adopt  approaches  on  a 
case-by-case  basis  that  differ  from  this 
guidance  where  appropriate.  Any 
decisions  by  us  regarding  a  particular 
SIP  demonstration  will  only  be  made 
based  on  the  statute  and  regulations. 
Therefore,  you  are  free  to  raise  questions 
and  objections  about  the 
appropriateness  of  the  application  of 
this  guidance  to  a  particidar  situation; 
we  will,  and  States  should,  consider 
whether  or  not  the  recommendations  in 
this  guidance  are  appropriate  in  that 


1  See  45  FR  80084  (December  2, 1980)? 

2  See  64  FR  35713  (July  1. 1999).  See  dso  40  CFR 
51.300-51.309. 


^  Tlie  deciview  is  a  liaze  index  derived  from 
calculated  light  extinction,  such  that  uniform 
changes  in  haziness  correspond  to  uniform 
incremental  changes  in  visual  perception  across  the 
entire  range  of  conditions,  from  pristine  to  highly 
impaired.  Deciview  =  10  ln(6exi/10). 

<  Under  the  Tribal  Air  Rule  (63  FR  7254;  February 
12,  1998;  40  CFR  part  49),  Tribal  governments  may 
elect  to  implement  air  programs  in  much  the  same 
way  as  States,  including  development  of  Tribal 
implementation  plans. 


situation.  These  guidance  documents 
will  be  living  documents  and  may  be 
revised  periodically  without  public 
notice.  We  welcome  public  comments 
on  these  documents  at  any  time  and  will 
consider  those  comments  in  any  future 
revision  of  these  guidance  documents. 

Because  these  documents  are  not 
regulations  and  do  not  impose  binding 
requirements,  we  are  not  required  to 
solicit  public  comments  on  them. 
However,  we  chose  to  do  so  as  a  matter 
of  discretion  in  order  to  improve  the 
quality  and  responsiveness  of  the 
docimients  to  the  needs  of  the  State  and 
Tribal  air  quality  management  agencies. 
A  summary  of  the  comments  we 
received  and  our  responses  to  them  will 
be  available  at  the  Web  site  identified 
above. 

Dated:  October  31,  2003. 
Henry  C.  Thomas,  Jr., 

Acting  Director,  Office  of  Air  Quality  Planning 
ajid  Standards. 

[FR  Doc.  03-28649  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  6SW-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7585-9] 

Proposed  Retosuanc*  Of  the  NPDES 
General  Permit  for  tlie  Territorial 
of  Texas  (TXG260000) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  NPDES 
general  permit  reissuance. 

SUMMARY:  The  Regional  Admiiustrator 
of  EPA  Region  6  today  proposes  to  issue 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  for  the  Territorial  Seas  of  Texas 
(No.  TXG260000)  for  discharges  from 
existing  and  new  dischargers  and  New 
Sources  in  the  Offshore  Subcategory  of 
the  Oil  and  Gas  Extraction  Point  Source 
Category  as  authorized  by  section  402  of 
the  Clean  Water  Act.  The  permit  will 
supercede  the  previous  general  permit 
(TX0085651)  issued  on  September  15, 
1983  and  published  in  the  Federal 
Register  at  48  FR  41494.  That  permit 
authorized  discharges  from  exploration, 
development,  and  production  facilities 
located  in  and  discharging  to  the 
territorial  seas  off  Texas.  Through  this 
reissuance,  EPA  proposes  to  include 
current  technology  and  water  quality 
based  effiuent  limitations  consistent 
with  National  Effluent  Limitations 
GuideUnes,  Federal  Ocean  Discharge 
Criteria,  and  State  Water  Quality 
Standards. 
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DATES:  Comments  must  be  received  by 
January  16,  2004. 

ADDRESSES:  Comments  should  be  sent 
to:  Director.  Water  Quality  Protection 
Division,  Region  6,  U.S.  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Comments 
may  also  be  submitted  via  e-mail  to  the 
following:address : 
smith.diane@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  Smith,  Region  6,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
Telephone:  (214)  665-7191. 

A  complete  draft  permit  and/or  a  fact 
sheet  more  fully  explaining  the  proposal 
may  be  obtained  from  Ms.  Smith.  In 
addition,  the  Agency's  current 
administrative  record  on  the  proposal  is 
available  for  examination  at  the  Region's 
Dallas  offices  during  normal  working 
hours  after  providing  Ms.  Smith  24 
hours  advance  notice.  Additionally,  a 
copy  of  the  proposed  permit,  fact  sheet, 
and  this  Federal  Register  notice  may  be 
obtained  on  the  Internet  at  http:// 
www.epa.gov/earthlr6/6wq/6wq.htm. 
SUPPLEMENTARY  INFORMATION: 

Regulated  entities.  EPA  intends  to  use 
the  proposed  reissued  permit  to  regulate 
oil  and  gas  extraction  facilities  located 
in  the  territorial  seas  off  Texas.  These 
generally  include  oil  and  gas  platforms, 
but  other  types  of  facilities  such  as  drill 
ships  may  also  be  subject  to  the  permit. 
To  determine  whether  your  (facility, 
company,  business,  organization,  etc.) 
may  be  affected  by  today's  action,  you 
should  carefully  examine  the 
applicability  criteria  in  Part  I,  Section 
A.l  of  the  draft  permit.  Questions  on  the 
permit's  application  to  specific  facilities 
may  also  be  directed  to  Ms.  Smith  at  the 
telephone  nimiber  or  address  listed 
iabove. 

Permit  Summary.  The  permit  contains 
limitations  conforming  to  EPA's  Oil  and 
Gas  extraction.  Offshore  Subcategory 
Effluent  Limitations  Guidelines  at  40 
CFR  part  435  and  additional 
requirements  assuring  th^t  regulated 
discharges  will  cause  no  unreasonable 
degradation  of  the  marine  environment, 
as  required  by  section  403(c)  of  the 
Clean  Water  Act.  Limitations  and 
conditions  are  also  included  to  ensure 
compliance  with  State  Water  Quality 
Standards.  Specific  information  on  the 
derivation  of  those  limitations  and 
xonditions  is  contained  in  the  fact  sheet. 

Specifically,  the  draft  permit  proposes 
to  prohibit  the  discharge  of  drilling 
fluids,  drill  cuttings  and  produced  sand. 
Produced  water  discharges  are  limited 
for  oil  and  grease.  48-hour  acute 
toxicity,  and  24-hour  acute  end-of-pipe 
toxicity.  In  addition  to  limits  on  oil  and 
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grease,  i  he  proposed  permit  includes  a 
prohibit  ion  of  the  discharge  of  priority 
poUutai  ts  except  in  trace  amounts  in 
well  tre  itment,  completion,  and 
workovi  T  fluids.  A  limit  of  "No  Free 
Oil"  is  I  roposed  for  miscellaneous 
discharj  es,  such  as  non-contact  cooling 
water  ai  d  ballast  water,  and  on  deck 
drainagi  discharges.  Discharges  of 
seawatet  and  freshwater  which  have 
been  usi  d  to  pressure  test  existing 
pipeline  s  and  piping,  to  which 
treatmei  it  chemicals  have  been  added, 
are  also  proposed  to  be  authorized. 
Those  s*awater  and  freshwater 
dischar{  es  are  proposed  to  be  subject  to 
limitatic  ns  on  free  oil,  concentration  of 
treatmei  t  chemicals,  and  acute  toxicity. 

Other  L  gal  Requirements 

on  Sf  ill  Requirements.  Section  311  of 
the  cm ..  "the  Act",  prohibits  the 
discharj  e  of  oil  and  hazardous  materials 
in  harm]  ul  quantities.  Discharges  that 
are  in  co  mpliance  with  NPDES  permits 
are  fexcli  ided  from  the  provisions  of 
section  ;  11.  However,  the  permit  does 
not  prec  ude  the  institution  of  legal 
action  oi  relieve  permittees  from  any 
responsi  jilities,  liabilities,  or  penalties 
for  othei ,  unauthorized  discharges  of  oil 
and  hazi  rdous  materials  which  are 
covered  jy  section  311  of  the  Act. 

Endar\  gered  Species  Act.  The 
Environ]  aental  Protection  Agency  has 
evaluate  1  the  potential  effects  of 
issuance!  of  this  permit  modification 
upon  listed  threatened  or  endangered 
species,  based  on  that  evaluation,  EPA 
has  detefmined  that  authorization  of  the 
new  discharges  is  not  likely  to  adversely 
affect  an^  listed  threatened  or 
endangered  species.  The  proposal 
containsiextensive  controls  to  minimize 
the  quanpty  and  toxicity  of  discharged 
pollutants.  While  including  limits 
which  vAU  minimize  the  discharge  of 
toxic  polutants  such  as  polynuclear 
aromaticj  hydrocarbons  and  prohibiting 
the  discqarge  of  drilling  fluid  and  drill 
cuttings,  the  proposal  additionally 
limits  thfe  toxicity  of  discharged 
produced  water  and  chemic^ly  treated 
seawaterjand  freshwater.  The  proposed 
authorization  of  the  new  discharge  of 
chemically  treated  sea  water  or  fresh 
water  which  has  been  used  to 
hydrostatically  test  existing  piping  and 
existing  pipelines  includes  controls  on 
the  amount  of  treatment  chemical  used 
and  toxicity  of  the  discharge  and 
prohibitj  the  discharge  of  free  oil. 
Requireo  ents  proposed  for  both  these 
new  disc  larges  are  consistent  with 
Ocean  Discharge  Criteria  (40  CFR  part 
125.  subiart  M)  and  ensure  that 
sensitiv^ marine  species  are  protected. 

Based  on  the  available  information 
and  analysis  of  the  discharges  described 


in  the  Fact  Sheet  for  this  proposed 
modification  EPA  Region  6  has 
determined  that  authorization  of  the 
proposed  discharges  is  not  likely  to 
adversely  affect  listed  threatened  or 
endangered  species.  EPA  is  seeking 
written  concurrence  fixim  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  U.S.  Fish  and  Wildlife  Service  on 
this  determination. 

Ocean  Discharge  Criteria  Evaluation. 
For  discharges  into  waters  of  the 
territorial  sea,  contiguous  zone,  or 
oceans  CWA  section  403  requires  EPA 
to  consider  guidelines  for  determining 
potential  degradation  of  the  marine 
environment  in  issuance  of  NPDES 
permits.  These  Ocean  Discharge  Criteria 
(40  CFR  part  125,  subpart  M)  are 
intended  to  "prevent  unreasonable 
degradation  of  the  marine  environment 
and  to  authorize  imposition  of  effluent 
limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942,  October  3. 1980). 
Since  this  proposed  permit  will  contain 
significantly  more  stringent  limits  than 
ihe  previous  permit,  which  are  intended 
to  protect  water  quality  and  reduce  the 
discharge  of  toxic  pollutants  to  the 
marine  environment,  the  Region  finds 
that  discharges  proposed  to  be 
authorized  by  the  general  permit 
reissuance  will  not  cause  luireasonable  • 
degradation  of  the  marine  enviroimient. 

Coastal  Zone  Management  Act.  EPA 
has  determined  that  the  activities  which 
are  proposed  to  be  authorized  by  this 
permit  are  consistent  with  the  local  and 
state  Coastal  Zone  Management  Plans. 
The  proposed  permit  and  consistency 
determination  will  be  submitted  to  the 
State  of  Texas  for  interagency  review  at 
the  time  of  public  notice. 

Marine  Protection,  Research,  and 
Sanctuaries  Act.  liie  Marine  Protection, 
Research  and  Sanctuaries  Act  (MPRSA) 
of  1972  regulates  the  dumping  of  all 
types  of  materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  the  Marine  Sanctuaries 
Program,  implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values.  Pursiiant  to  the  Marine 
Protection  and  Sanctuaries  Act,  the 
NOAA  has  not  designated  any  marine 
sanctuaries  within  the  area  covered 
under  the  permit. 

State  Certification.  Under  section 
401(a)(1)  of  the  Act,  EPA  may  not  issue 
an  NPDES  permit  until  the  State  in 
which  the  discharge  will  originate 
grants  or  waives  certification  to  ensure 
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compliance  with  appropriate 
requirements  of  the  Act  and  State  law. 
Section  301(b)(1)(C)  of  the  Act  requires 
that  NPDES  permits  contain  conditions 
that  ensure  compliance  with  applicable 
state  water  quality  standards  or 
limitations.  The  proposed  permit 
contains  limitations  intended  to  ensure 
compliance  with  state  water  quality 
standards  and  has  been  determined  by 
EPA  Region  6  to  be  consistent  with 
Texas  Water  Quality  Standards  and  the 
corresponding  implementation 
guidance.  The  Region  has  solicited 
certification  from  the  Texas  Railroad 
Commission. 

Executive  Order  12866.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  action  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  order. 
Guidance  on  Executive  Order  12866 
contain  the  same  exemptions  on  OMB 
review  as  existed  under  Executive  Order 
12291.  In  fact,  however,  EPA  prepared 
a  regulatory  impact  analysis  in 
connection  with  its  promulgation  of 
guidelines  on  which  a  niunber  of  the 
permit's  provisions  are  based  and 
submitted  it  to  OMB  for  review.  See  58 
FR  12494. 

Paperwork  Reduction  Act.  The 
information  collection  required  by  this 
permit  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
in  submission  made  for  the  NPDES 
permit  program  and  assigned  OMB 
control  numbers  2040-0086  (NPDES 
permit  application)  and  2040-0004 
(discharge  monitoring  reports). 

This  reissued  permit  will  not 
significantly  change  the  reporting  and 
application  requirements  from  those 
imder  the  previous  general  permit, 
which  authorized  discharges  to  the 
territorial  seas  off  Texas.  Since  this 
permit  is  very  similar  in  reporting  and 
application  requirements  and  in 
discharges  which  are  required  to  be 
monitored  as  the  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 
general  permit  (GMG290000),  the 
paperwork  burdens  are  expected  to  be 
nearly  identical.  When  it  issued  the 
OCS  general  permit,  EPA  estimated  it 
would  take  an  affected  facility  three 
horns  to  prepare  the  request  for 
coverage  and  38  hours  per  year  to 
prepare  discharge  monitoring  reports.  It 
is  estimated  that  the  time  required  to 
prepare  the  request  for  coverage  and 
discharge  monitoring  reports  for  this 
permit  will  be  the  same. 

However,  the  alternative  to  obtaining 
authorization  to  discharge  imder  this 
general  permit  is  under  an  individual 
permit.  The  application  and  reporting 


burden  of  obtaining  authorization  to 
discharge  under  the  general  permit  is 
expected  to  be  significantly  less  than 
under  an  individual  permit. 

Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq,  requires  that  EPA  prepare  a 
regulatory  flexibility  analysis  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  indicated  below,  the  permit 
modification  proposed  today  is  not  a 
"rule"  subject  to  the  Regulator>' 
Flexibility  Act .  EPA  prepared  a 
regulatory  flexibility  analysis,  however, 
on  the  promulgation  of  the  Offshore 
Subcategory  guidelines  on  which  many 
of  the  permit's  effluent  limitations  are 
based.  That  analysis  shows  that 
issuance  of  this  permit  modification 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act. 
Section  201  of  the  Unfimded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 
generally  requires  Federal  agencies  to 
assess  the  effects  of  their  "regulatory 
actions"  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See. 
e.g.,  UMRA  section  201,  "Each  agency 
shall  *  *  *  assess  the  effects  of  Federal 
regulatory  actions  *  *   *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  title  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  [the  Administrative 

Procedure  Act  (APA)],  or  any  other  law. 

*   *   *,» 

NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
imder  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pinsuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportimity 
for  a  hearing.  "  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  has  determined  that  the 
proposed  permit  modification  would 
not  contain  a  Federal  requirement  that 
may  result  in  expenditm-es  of  $100 
million  or  more  for  State,  local  and 


tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 

Tne  Agency  also  believes  that  the 
permit  would  not  significantly  nor 
uniquely  affect  small  governments.  For 
UMRA  purposes,  "small  governments" 
is  defined  by  reference  to  the  definition 
of  "small  governmental  jurisdiction" 
under  the  RFA.  (See  UMRA  section 
102(1).  referencing  2  U.S.C.  658.  which 
references  section  601(5)  of  the  RFA.) 
"Small  governmental  jurisdiction" 
means  governments  of  cities,  coimties, 
towrns,  etc.,  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

The  permit,  as  proposed,  also  would 
not  uniquely  affect  small  governments 
because  compliance  with  the  proposed 
permit  conditions  affects. small 
governments  in  the  same  maimer  as  any 
other  entities  seeking  coverage  under 
the  permit.  Additionally,  EPA  does  not 
expect  small  governments  to  operate 
facilities  authorized  to  discharge  by  this 
permit 

National  Environmental  Policy  Act. 
Issuance  of  an  NPDES  general  permit  for 
oil  and  gas  extraction  in  the  territorial 
seas  of  Texas  is  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Thus,  EPA  has 
prepared  a  Draft  EIS  to  evaluate  the 
potential  environmental  consequences 
of  its  Federal  (general  permit)  action,, 
pursuant  to  its  responsibilities  under 
the  National  Environmental  Policy  Act 
of  1969  (NEPA). 

EPA  issued  a  Notice  of  hitent  (NOI) 
on  February  12, 1993,  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  new  source  NPDES  General  Permits 
for  the  Offshore  Subcategory  of  the  Oil 
&  Gas  Extraction  Category  proposed  for 
the  territorial  seas  of  both  "Texas  and 
Louisiana.  Scoping  issues  were 
considered  through  the  NOI  and  other 
informal  procedures,  including 
interagency  meetings  conducted  in  July, 
1993.  The  Draft  EIS  was  issued  in 
January  1994,  for  review  and  conunent 
from  interested  agencies,  officials, 
groups  and  individuals.  EPA's  public 
hearing  to  receive  comments  on  the 
Draft  EIS  was  held  on  March  16,  1994. 
The  Final  EIS  issued  in  June  1996, 
however,  covered  only  EPA's  proposed 
general  permit  action  for  Louisiana, 
recognizing  that  a  separate  Final  EIS 
would  be  prepared  prior  to  its  decision 
on  the  NPDES  general  permit  for  the 
.  territorial  seas  of  Texas, 

EPA  intends  to  rely  on  its  original 
Draft  EIS  (which  is  available  for  review 
at  the  EPA  Region  6  Office)  in  this 
continued  NEPA  review  process  for  the 
current  proposal  to  issue  the  oil  and  gas 
NPDES  general  permit  for  the  territorial 
seas  of  Texas.  In  addition  EPA  will 
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undertake  consultations  with  the 
Advisory  Council  on  Historic 
Preservation,  National  Marine  Fisheries 
Service,  the  U.S.  Fish  and  Wildlife 
Service,  the  Texas  General  Land  Office, 
and  the  Texas  Railroad  Commission. 
EPA  invites  comment  on  the  Draft  EIS, 
particularly  on  whether  there  are 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  that  bear  on  the  proposed 
action  or  its  impacts.  EPA  will  review 
all  comments  made  on  the  Draft  EIS  and 
draft  NPDES  general  permit,  and,  unless 
EPA  leams  of  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  and  bearing  on 
the  proposedlaction  or  its  impacts,  EPA 
will  issue  the  Final  EIS  for  the  territorial 
seas  of  Texas,  followed  by  a  Record  of 
Decision  and  final  NPDES  general 
permit. 

Miguel  I.  Flom,  > 

Director.  Water  Quality  Protection  Division, 
EPA  Region  6. 

(FR  Doc.  03-28421  Filed  11-14-03;  8:45  am] 

BNJJNG  COOe  6660-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nottce  of  Public  Infonnation 
Collection(s)  Being  Reviewed  by  the 
FMeral  Communications  Commission 

November  7,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  contini^ng 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opport\inity  to  comment  on  the 
following  infonnation  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  No.  104-13.  An 
agency  may  not  conduqjt  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  ntunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
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coUectit  m  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PR^)  conmients  should  be 
submitted  on  or  before  December  17, 
2003.  If  you  anticipate  that  you  will  be 
submitt^g  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allfwed  by  this  notice,  you  should 
advise  tne  contact  listed  below  as  soon 
as  possiple. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room 
1-C804,'445  12th  Street,  SW.. 
Washington,  DC  20554  or  via  the 
Internet  to  Judith-B.Herman@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection{s),  contact  Judith 
B.  Hermpn  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEIICNTARY  INFORMATION: 

OMBContro7  No. .-3060-0994.  - 

Title:  Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Batd,  and  the  1.6/2.4  GHz  Band. 

Form  ^o..N/A. 

Type  of  Review:  Revision  of  a 
currentlt  approved  collection. 

Respcmdents:  Business  or  other 
for-profit. 

Numaer  of  Respondents:  161. 

Estimated  Time  Per  Response:  .5 
hours — ^0  hours. 

Frequency  of  Response:  On  occasion, 
annual  and  one-time  reporting 
requiren|ents,  recordkeeping 
requirement,  and  third  party  disclosure 
requirenlent. 

Total  Annual  Burden:  1,326  hours. 

Total  Annual  Cost:  $158,000. 

Needs\and  Uses:  On  July  3,  2003,  the 
Commission  adopted  and  released  an 
Order  oil  Reconsideration  in  EB  Docket 
01-185,  FCC  03-162.  In  this  Order,  the 
Commission  reconsidered  in  part  its 
January  29,  2003  decision  in  this 
proceeding.  The  purposes  of  the  Order 
are  to  clarify  certain  issues  relating  to 
the  time  fov  filing  applications  to 
provide  ^ciliary  terrestrial  components 
(ATCs),  the  time  in  which  the 
Commisiion  may  grant  such 
applications,  the  time  in  which  Mobile 
Satellite  Bervice  (MSS)  ATC  licenses 
may  con|truct,  test,  and  commence 
commercial  ATC  operations,  and  the 
Commission's  process  for  placing 
applicatjpns  on  public  notice  for 
comment.  Without  this  collection  of 
information  the  Commission  would  not 
have  thejnecessary  information  to  grant 
entities  me  authority  to  operate  or 
provide  their  services  to  consumers. 

OMB  Qontrol  No.:  3060-1007. 


Title:  Streamlining  and  Other 
Revisions  of  Part  25  of  the 
Commission's  Rules. 

Form  No.  :W A. 

Type  of  Review:  Revision  of  a 
ciuxently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  180 
respondents;  1,001  responses. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion, 
annually,  and  other  reporting 
requirements,  and  third  party  disclosing 
requirements. 

Total  Annual  Burden:  9,746  hours. 

Total  Annual  Cost:  $95,206,000. 

Needs  and  Uses:  On  Jime  20,  2003, 
the  Commission  adopted  and  released  9 
Second  Report  and  Order  in  IB  Docket 
No.  00-248,  a  Second  Report  and  Order 
in  IB  Docket  No.  02-34,  and  a 
Declaratory  Order  in  IB  Docket  No. 
96.111.  Among  other  decisions,  the 
Conmiission  adopted  a  procedure  that 
gives  operators  the  flexibility  to  operate 
satellites  in  their  fleets  at  any  one  of 
their  orbit  locations  assigned  to  their 
fleet  without  individual  prior 
Conmiission  approval.  The  collections 
of  information  are  used  by  Commission 
staff  in  carrying  out  its  duties 
concerning  satellite  communications  as 
required  by  various  sections  of  the 
Communications  Act.  This  information 
is  also  used  by  the  Commission  staff  in 
carrying  out  its  duties  imder  the  World 
Trade  Organization  (WTO)  Basic 
Telecom  Agreement. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-28614  Filed  11-14-03;  8:45  am] 

BIIXING  COOE  S712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  Oa-3310] 

Wireless  Telecommunications  Bureau 
Confirms  Certain  220  MHz  Phase  I 
Licenses  Cancelled  as  a  Result  of 
Spectrum  Audit 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


summary:  As  a  result  of  certain 
licensees'  failure  to  respond  to  the 
Wireless  Telecommimications  Bureau 
(Bureau)  audit  inquiries,  the  Bureau 
announces  that  certain  licenses  have 
been  presumed  non-operational  for  one 
year  or  more  and  therefore  have 
cancelled  automatically.  Action  has 
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been  taken  in  the  Universal  Licensing 
System  to  tenninate  the  licenses  that  are 
set  forth  in  Attachment  A  of  the  Public 
Notice. 

FOR  FURTHER  MFORMATION  CONTACT: 
Denise  D.  Walter,  Commercial  Wireless 
Division,  at  202-418-0620. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simmiary  of  the  Commission's  Public 
Notice,  DA  03-3310,  released  on 
October  22,  2003.  The  full  text  of  the 
Public  Notice  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  Federal  Communications 
Commission  Reference  Center,  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Federal  Communications 
Commission's  copy  contractor,  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded  at 
http://wireless.fcc.gov.  Alternative 
formats  are  available  to  persons  with 
disabilities  by  contacting  Brian  Millin  at 
(202)  418-7426  or  TTY  (202)  418-7365 
or  at  bmillin@fcc.gov. 

1.  On  May  14,  2003,  452  letters  were 
mailed  to  all  licensees  operating  in  the 
QT,  QD,  and  QO  radio  services 
inquiring  into  the  operational  status  of 
each  license  held.  Each  licensee  was 
required  to  respond  and  certify,  by  June 
13,  2003,  that  its  authorized  station(s) 
had  not  permanently  discontinued 
service  [i.e.,  discontinued  operations  for 
one  year  or  more).  The  audit  letter, 
mailed  to  each  licensee  at  its  address  of 
record,  included  the  call  signs  of  the 
licensee's  authorizations  involved  in 
this  audit.  In  addition,  the  Bureau 
released  an  initial  Public  Notice,  68  FR 
19822,  April  22,  2003  annoimcing  the 
audit,  as  well  as  several  follow-up 
Public  Notices,  68  FR  31704,  May  28, 
2003  and  68  FR  41133,  July  10,  2003 
explaining  that  the  audit  was  imderway 
and  setting  forth  the  audit  process. 

2.  In  the  audit  letters  that  were  mailed 
to  the  individual  licensees,  as  well  as  in 
the  Bureau's  Public  Notices,  the  Bureau 
expressly  indicated  that  a  response  to 
the  audit  letter  was  mandatory.  The 
Bureau  also  indicated  that  failure  to 
provide  a  timely  response  might  result 
in  the  Commission's  presumption  that 
station  at  issue  was  non-operational  for 
one  year  or  more  and  therefore 
automatically  cancelled.  The  Bureau's 
second  audit  letter  explicitly  stated  that 
failure  to  timely  respond  to  the  audit 
letter  would  result  in  the  loss  of  the 
licensee's  authority  to  operate  on  the 
station(s)  at  issue  in  the  audit  letter.  The 
Bureau  has  received  no  response  to 
either  of  the  audit  letters  for  the  station 
licenses  that  are  set  forth  in  Attachment 
A  of  the  Public  Notice.  The  Bureau 


therefore  presumes  that  the  stations 
identified  in  Attachment  A  have  been 
non-operational  for  a  period  of  one  year 
or  more,  and  confirms  that  these  station 
licenses  have  cancelled  automatically 
pursuant  to  47  CFR  90.157  of  the 
Commission's  rules.  Action  has  be«) 
taken  in  the  Universal  Licensing  System 
to  tenninate  these  licenses. 

Federal  Communications  Ckimmission. 

RogN-  Noel, 

Deputy  Division  Chief . 

(FR  Doc.  03-28582  Filed  11-14-03;  8:45  am] 

BILLING  CODE  S712-<n-* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Deletion  of 
Agenda  Items  From  Novemlaer  13th 
Open  Meeting 

November  12,  2003. 

The  following  items  have  been 
deleted  from  the  list  of  Agenda  items 
scheduled  for  consideration  at  the 
November  13,  2003,  Open  Meeting  and 
previously  listed  in  the  Commission's 
Notice  of  November  6,  2003. 

3  International 

Title:  Procediu^s  to  Govern  the  Use  of 
Satellite  Earth  Stations  on  Board  Vessels 
in  the  5925-6425  MHz/3700-4200  MHz 
Bands  and  14.0-14.5  GHz/11.7-12.2 
GHz  Bands  (IB  Docket  No.  02-10). 

Summary:  The  Commission  will 
consider  a  Notice  of  Proposed 
Rulemaking  concerning  Earth  stations 
on  board  vessels  that  are  used  to 
provide  broadband  telecommunications 
services  on  passenger,  government, 
cargo,  and  recreational  vessels. 

4  0£Bce  of  Engineering  and 
Technology 

Title:  Revision  of  Parts  2  and  15  of  the 
Conunission's  Rules  to  Permit 
Unlicensed  National  Information 
Infrastructure  (UNII)  devices  in  the  5 
GHz  band  (ET  Docket  No.  03-122;  RM- 
10371). 

Summary:  The  Commission  will 
consider  a  Report  and  Order  to  provide 
an  additional  255  MHz  of  spectrum  for 
imlicensed  wireless  devices  operating  in 
the  5  GHz  region  of  the  spectrum. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-28784  Filed  11-13-03;  1:03  pm) 

BiLUNG  CODE  6712-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cenlsfs  for 
PreventkMi 

[3000^9-03] 


Control  and 


Propossd  Data  Collections  Submitted 
for  PubNc  Comment  and 


A  notice  announcing  a  30-Day 
comment  period  for  the  proposed 
project:  Health  and  Safety  Chitcomes 
Related  to  Work  Schedules  in  Nurses — 
NEW— The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC)  was  inadvertently 
republished  in  the  Federal  Register 
November  5,  2003,  [68  FR  62607 
through  62608].  This  notice  is  hereby 
withdrawn. 

The  official  publication  of  this  notice 
was  September  18,  2003,  [68  FR  54732] 
and  stands  as  published. 

Dated:  November  10,  2003. 


Jaaes  D.  Seligman, 

Chief  Information  Officer,  Office  of  the  Chief 
Operations  Officer,  Centers  for  Disease 
Control  and  Prevention  (CDC). 

[FR  Doc.  03-28602  Filed  11-14-03;  8:45  am] 


BUJNG  CODE  41«-1B-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-04-O5] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  inJPormation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  throu^  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Pmposed  Project:  Comprehensive 
Cancer  Control  (CCC)  linplementation 
Case  Study — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

background 

While  much  has  been  learned  about 
the  development  of  CCC  plans,  little  is 
known  about  CCC  grantee  activities, 
organizational  capacity,  or  essential 


element^  of  implementing  CCC  plans. 
CDC,  though  a  contractor  will  evaluate 
the  necefesary  components  of  the  CCC 
Programl  The  evaluation  consists  of:  (1) 
Thedes^  of  a  plan  to  evaluate  the  CCC 
ProgramTtZ)  an  evaluation  of  grantee 
activities  (3)  atiationwide  assessment 
of  capacity  to  plan,  implement  and 
evaluatejCCC  programs,  and  (4)  a  study 
of  selected  grantees'  experiences 
implementing  CCC  plans.  This  project 
will  foci  s  on  the  fourth  component  of 
the  evah  ation. 

Implei  lentation  case  studies  provide 
the  oppc  rtunity  to  follow  the 
relations  dips  among  needs  identified  in 
the  plan]  ling  process,  goals  and 
objective  s  established  in  the  plan 
(priorities  for  action),  and  implemented 
activities .  The  goals  of  the  proposed 
data  coll  jction  are  to  document  the 
process  i  nd  activities  CCC  programs 
undertal(  e  to  implement  a  CCC  plan. 


Form  and  type  of  respondents 


1 :  Program  Directors  

■2:  Staff  Memtjers  

3:  Partners  or  Coalition  Member 

4:  Program  Evaluators 

5:  Non-partners 

6:  Program  Directors  


Total 


Dated:  November  7,  2003. 
Gaylon  0.  Morris, 

Acting  Executive  Secretariat,  Centers  for 

Disease  Control  and  Prevention. 

|FR  Doc.  03-28603  Filed  11-14-03;  8:45  am] 

BNJJNO  CODE  4163-'1»-<> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-04-04] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  withahe  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
oppoitunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


and  to  document  measures  CCC 
programs  use  to  assess  how  well  a  CCC 
plan  is  implemented. 

The  data  will  be  collected  via  in- 
person  interviews  with  key  personnelln 
the  implementation  of  CCC  plans.  Key 
personnel  will  include:  Program 
directors,  program  staff  in  health 
departments  and  partner  organizations, 
partner  organization  decisionmakers, 
program  evaluators,  and  representatives 
bom  non-partner  organizations. 
Interviews  will  take  place  during  one  3 
to  4-day  site  visit  to  10  sites.  A  total  of 
240  interviews  will  be  conducted. 
Interviews  will  last  approximately  one 
to  two  hours  each.  The  program 
directors  will  also  complete  a  packet  of 
background  information  in  preparation 
for  the  site  visits.  The  materials  will 
take  approximately  two  hours  to 
complete.  The  only  cost  to  respondents 
is  their  time. 


No.  of 
respondents 


20 
80 
80 
20 
40 
20 


No.  of 
responses 

per  re- 
spondent 


Avg.  burden 

per 

response 

(In  hours) 


2 
1 
1 
1 
1 
2 


Total  annual 

burden  (in 

hours) 


40 
80 
80 
20 
40 
40 


300 


instrume  ats,  call  the  CDC  Reports 
Clearanc  j  Officer  on  (404)  498-1210. 

Coram  jnts  are  invited  on:  (a)  Whether 
the  propi  ised  collection  of  information 
is  necess  uy  for  the  proper  performance 
of  the  fui  ictions  of  the  agency,  including 
whether  he  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  3stimate  of  the  burden  of  the 
proposec  collection  of  information;  (c) 
ways  to  « nhance  the  quahty,  utility,  and 
clarity  ol  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  aijtomated  collection  techniques 
or  other  iorms  of  information 
technology.  Send  conmients  to  Seleda 
Perrymai  i,  CDC  Assistant  Reports 
Clearano  s  Officer,  1600  Clifton  Road, 
MS-D24  Atlanta,  GA  30333.  Written 
commeni  s  should  be  received  within  60 
days  of  t^is  notice. 

Propos  ed  Project:  A  Survey  of 
Veterinai  y  Clinics  to  Assess  Infection 
Control  I  radices  and  Use  of  Personal 
Protectiv  3  Equipment  to  Reduce 
Transmis  sion  of  Zoonotic  Diseases — 
New — Ni  tional  Center  for  Infectious 
Diseases  NCID),  Centers  for  Disease 
Control  a  ad  Prevention  (CDC). 


Recent  outbreaks  of  emerging 
zoonotic  diseases  in  the  United  States 
have  highlighted  the  need  to  better 
protect  the  veterinary  community  from 
infectious  diseases  by  educating  them 
about  personal  protective  measures.  In 
particular,  during  the  recent  2003 
outbreak  of  monkeypox  in  the  United 
States  associated  with  prairie  dogs  and 
imported  rodents,  veterinarians  or 
veterinary  staff  represented  over  25%  of 
confirmed  and  probable  human  cases. 
During  the  height  of  this  outbreak, 
health  officials  were  tasked  with         ** 
providing  information  to  the  medical 
and  veterinary  communities  to  ensure 
safety  when  examining  monkeypox- 
infected  patients;  a  lack  of  universally 
accepted  infection  control  and  personal 
protection  guidelines  within  the 
veterinary  community  hampered  the 
delivery  of  effective  prevention 
messages  to  this  vxilnerable  population. 

The  proposed  siu^ey  asks 
veterinarians  about  infection  control 
procedures  employed  in  their  clinics 
and  the  use  of  personal  protective 
equipment  to  prevent  zoonotic  disease 
transmission. 

The  proposed  study  consists  of  a  self- 
administered,  written  questionnaire 
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mailed  to  veterinary  clinics  in  the 
United  States.  The  American  Veterinary 
Medical  Association  has  volunteered  to 
collaborate  on  the  survey  and  will 
provide  a  list  of  clinics  through  their 


membership  mailing  list.  The  study 
objectives  are  to  describe  current 
knowledge,  attitudes,  and  practices  of 
veterinarians  regarding  zoonotic  disease 
risks  and  protection  of  veterinary  clinic 


staff,  and  to  determine  what  types  of 
national  guidelines  on  infection  control 
practices  in  veterinary  settings  are 
needed.  There  is  no  cost  to  respondents. 


Respondents   < 

Numt)er  of  re- 
spondents 

Number  of  re-      Average  Ixjr- 

sponses/re-        den/response 

spondent             (in  hours) 

Total  burden 
(In  hours) 

Written  surveys  

5000 

1 

20/60 

1667 

Total  : 

1667 

■ 

Dated:  November  7,  2003. 

Gaylon  D.  Morris, 

M.P.Aff,  Acting  Executive  Secretariat,  Centers 
for  Disease  Control  and  Prevention. 

(FR  Doc.  03-28604  Filed  11-14-03;  8:45  am) 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-04-06] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Arme 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Potential 
Reproductive  and  Neurological  Effects 
of  Exposure  to  Acrylamide — NEW — The 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  mission  of  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  is  to  promote  safety  and  health 
at  work  for  all  people  through  research 
and  prevention.  Consistent  with  this 
mission,  NIOSH  is  undertaking  a  study 
of  the  reproductive  and  neiirobehavioral 
effects  of  the  occupational  exposure  to 
acrylamide.  Acrylamide  workers  and 
control  workers  (N  =  100  per  group)  will 


be  recruited  from  manufacturing,  end- 
user  and  non-exposed  settings. 
Exposure  will  be  characterized  by 
acrylamide  hemoglobin,  adduct  and 
luinary  metabolite  levels,  ambient  area, 
personal  air,  and  dermal  sampling. 
Reproductive  effects  will  be  evaluated 
by  examining  semen  quality',  sperm 
DNA  integrity,  reproductive  hormone 
"levels,  and  prostate  specific  antigen 
(PSA)  levels. 

Neurobehavioral  effects  will  be 
assessed  using  sensation-tactile,  postual 
stability,  grooved  pegboard,  and  simple 
reaction  time  tests.  Two  questionnaires 
will  be  administered  on  one  occasion. 
Questionnaire  information  will  be 
collected  concurrently  to  augment  test 
interpretation,  adjust  for  potential 
confounders  and  covariates  during 
regression  analysis,  correlate  specific 
jobs  and  job  activities  with  exposure 
measurements,  and  for  vaUdation 
purposes.  Findings  from  this  study  will 
clarify  if  the  adverse  reproductive 
effects  observed  in  animal  studies  are 
also  present  in  acrylamide-exposed 
workers,  and  if  preclinical 
neurobehavioral  deficits  are  present  at  . 
acrylamide  doses  currently  considered 
to  be  within  safe  limits. 

This  study  is  scheduled  for 
implementation  in  late  2003  and  2004. 
There  are  no  costs  to  respondents. 


Survey  questionnaire. 


Numtier  of  re- 
spondents 


Numt)er  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  hrs.) 


Medical  &  Reproductive  History  Questionnaire 

Occupational  History  Questionnaire  

Non-participant  Questionnaire  

Total  


200 

200 

50 


13/60 

34/60 

2/60 


43 

113 

2 


158 
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Dated:  November  10,  2003. 
James  D.  Seligaan, 

Chief  Information  Officer,  Office  of  the  Chief 
Operations  Officer.  Centers  for  Disease 
Control  and  Prevention. 
[FR  Doc.  03-28605  Filed  11-14-03;  8:45  amj 
BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worker  Health 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Board  on  Radiation 
and  Work'er  Health  (ABRWH).  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH). 

Times  and  Dates:  8  a.m.-4  p.m., 
December  9,  2003^  8  a.m.-5  p.m., 
December  10,  2003. 

P/ace:  The  Westin  Casuarina,  160  East 
Flamingo  Road,  Las  Vegas,  Nevada 
89109,  telephone  702/836-9775,  fax 
702/836-9776. 

Status:  Open  8  a.m.-4  p.m.,  December 
9,  2003.  Open  8  a.m.-12:30  p.m., 
December  10,  2003.  Closed  2  p.m.-5 
p.m.,  December  10,  2003. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the 
Board")  was  established  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  (EEOICPA) 
of  2000  to  advise  the  President,  through 
the  Secretary  of  Health  and  Human 
Services  (HHS),  on  a  variety  of  policy 
and  technical  functions  required  to 
implement  and  effectively  manage  the 
new  compensation  program.  Key 
functions  of  the  Board  include 
providing  advice  on  the  development  of 
probability  of  causation  guidelines 
which  have  been  promulgated  by  HHS 
as  a  final  rule,  advice  on  methods  of 
dose  reconstruction  which  have  also 
been  promulgated  by  HHS  as  a  final 
rule,  evaluation  of  the  scientific  validity 
and  quality  of  dose  reconstructions 
conducted  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSHJ  for  qualified  cancer  claimants,  - 
and  advice  on  the  addition  of  classes  of 
workers  to  the  Special  Exposure  Cohort. 

In  December  2000  the  President 
delegated  responsibiUty  for  funding, 
staffing,  and  operating  the  Board  to 
HHS.  which  subsequently  delegated  this 
authority  to  the  CDC.  NIOSH 
implements  this  responsibility  for  CDC. 
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The  chs  rter  was  renewed  on  August  3, 
2003  an  d  the  President  has  completed 
the  appi  >intment  of  members  to  the 
Board  ti  i  ensure  a  balanced 
represei  itation  on  the  Board. 

Purpc  se:  This  board  is  charged  with 
(a)  prov  ding  advice  to  the  Secretary, 
HHS  on  the  development  of  guidelines 
under  E  icecutive  Order  13179;  (b) 
providii  ig  advice  to  the  Secretary,  HHS 
on  the  s  :ientific  validity  and  quality  of 
dose  rec  onstruction  efforts  performed 
for  this  'rogram;  and  (c)  upon  request 
by  the  S  ecretary,  HHS,  advise  the 
Secretai  y  on  whether  there  is  a  class  of 
employ(  es  at  £iny  Department  of  Energy 
facility  '  vho  were  exposed  to  radiation 
but  for  \  ^hom  it  is  not  feasible  to 
estimate  their  radiation  dose,  and  on 
whethei  there  is  reasonable  likelihood 
that  sue  1  radiation  doses  ihay  have 
endange  red  the  health  of  members  of 
this  class. 

Matte  s  to  be  Discussed:  The  meeting 
will  con  i^ene  in  open  session  from  8 
a.m.— 4  J  .m.  on  December  9,  2003  and  8 
a.m.-12  30  p.m.  on  December  10,  2003, 
to  addre  ss  matters  related  to  NIOSH  and 
Departn  ent  of  Labor  updates,  an 
Integrated  Module  Bioassay  Analysis 
(IMBA)  Update,  site  profile  status  and 
roll-out,  a  Sanford  Cohen  and 
Associal  es  brief,  reports  from  the 
Workgrc  up  on  Options  for  Evaluating 
Interviei  vs  and  the  Reseeirch  Issues 
Workgrc  up,  as  well  as  Board  discussion. 
The  rem  under  of  the  meeting  will 
proceed  in  closed  session.^ 

The  pi  irpose  of  the  closed  sessions  is 
to  inclu(  e  development,  review,  and 
discussii  )n  of  a  proposed  Independent 
Govemn  lent  Cost  Estimate  (IGCE)  for  a 
technical  support  contract  intended  to 
assist  th*  Board  in  fulfilling  its  statutory 
duty  to  i  dvise  the  Secretary,  HHS 
regardin ;  dose  reconstruction  efforts 
under  th  b  EEOICPA.  The  IGCE  wiH 
include  :ontract  cost  estimates,  the 
disclosu  "e  of  which  would  adversely 
impact  t  le  Government's  negotiating 
position  and  strategy  in  regards  to  this 
contract  by  giving  potential  bidders  an 
undue  a  Ivantage  in  determining  the 
price  asaociated  with  their  bids.  The 
infonnatiion  being  discussed  will 
include  information  of  a  confidential 
natxu«. 

This  portion  of  the  meeting  will  be 
closed  tq  the  public  in  accordance  with 
provisions  set  forth  regarding  subject 
matter  considered  confidential  under 
the  terml  of  5  U.S.C.  552b(c)(9)(B),  48 
CFR  5.401(b)(1)  and  (4),  and  48  CFR 
7.304(d)4  and  the  Determination  of  the 
Director  bf  the  Management  Analysis 
and  Senaces  Office,  Centers  for  Disease 
Control  and  Prevention,  pursuant  to 
Pub.  L.  gC-463. 


A  summary  of  this  meeting  will  be 
prepared  and  submitted  with  14  days  of 
the  close  of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott,  Executive  Secretary, 
ABRWH.  NIOSH,  CDC.  4676  Columbia 
Parkway.  Cincinnati.  Ohio  45226. 
telephone  513/533-6825,  fax  513/533- 
6826. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  10,  2003. 
Betsey  Dunaway, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-28600  Filed  11-14-03;  8:45  am] 

BILUNG  COOE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0502] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Study  to  Measure 
the  Compliance  of  Prescribers  With  the 
Contraindication  of  the  Use  of  Triptans 
in  Migraine  Headache  Patients  With 
Vascular  Disease 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportuinity  for  public  comment  on  the 
proposed  collection  of  certain 
infomiation  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  -notice  solicits  comments  on 
FDA's  burden  estimates  to  distribute  an 
Internet-based  questioimaire  to  measure 
the  compliance  of  prescribers  with  the    . 
contraindication  of  the  use  of  triptans  in 
migraine  headache  patients  with 
vascular  disease. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  January  16,  2004. 
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ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
infonnation  to:  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice. in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 


estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Study  to  Measure  the  Compliance  of 
Prescribers  With  the  Contraindication 
of  the  Use  of  Triptans  in  Migraine 
Headache  Patients  With  Vawnilar 
Disease 

Migraine  headaches  affect  about  20 
million  Americans.  Over  the  last 
decade,  a  category  of  drugs  referred  to 
as  triptans,  has  been  shovtm  to  be 
efficacious  in  treating  migraine  and  has 
been  prescribed  to  millions.  However, 
triptans  are  routinely  contraindicated  in 
patients  with  vascular  diseases  due  to 
associated  rare  occurrence  of 
myocardial  infarction,  stroke,  and  other 
ischemic  events.  In  view  of  the  wide  use 
of  this  cIeiss  of  drugs  and  the  potential 
impact  on  public  health,  it  would  be  of 
great  use  to  better  understand  the 
prescribing  practices  as  a  result  of  this 
contraindication. 

FDA  plans  to  use  the  Internet  to 
recruit  triptan-user  migraine  headache 
patients  to  determine  whether 
prescribers  follow  the  labeling 
recommendation  to  avoid  prescribing 
this  class  of  drugs  to  patients  with  pre- 
existing cardiovasoilar,  cerebrovascular, 
or  peripheral  vascular  sjmdromes  or 
with  cardiac  risk  factors.  The  study  is 
intended  to  measure  the  proportion  of 
patients  that  were  prescribed  triptans 
although  they  have  pre-existing 
cardiovascular,  cerebrovascular,  or 
peripheral  vascular  syndromes. 


Soliciting  patients  over  the  Internet 
will  identify  a  cohort  of  triptan  users. 
These  patients  will  then  be  asked  to  fill 
out  a  questionnaire  about  their  medical 
history  with  a  focus  on  vascular 
diseases.  Following  that,  a  sample  of 
patients'  medical  records  will  be 
solicited  and  reviewed  to  verify  the 
medical  history.  Prevalence  of 
cardiovascular,  cerebrovascular,  or 
peripheral  vascular  ischemic  diseases 
among  migraine  patients  using  triptans 
will  be  estimated.  Infonnation  about 
patients'  demographics,  route  of 
administration  (oral,  injection, 
intranasal),  and  duration  of  exposure  to 
triptans  will  also  be  collected. 

There  are  no  available  estimates  about 
the  rates  of  various  vascular  diseases 
and  cardiac  risk  factors  among  migraine 
headache  patients  using  triptans.  The 
current  study  is  considered  a  pilot  study 
aimed  at  providing  estimates  of  such 
rates  to  be  used  as  a  basi;s  for  future 
studies.  Although  FDA  recognizes  that 
the  study  population  obtained  through 
Internet-based  recruitment  may  not 
reflect  the  population  of  triptan  users  at 
large,  a  signal  of  substantial  prescribing 
to  patients  with  vascular 
contraindications  in  this  selected 
population  may  warrant  further  action 
on  the  sponsor's  part  to  improve  risk 
management.  Improvement  of  risk 
management  may  include  further  study 
of  the  problem,  a  labeling  change, 
educational  programs  performed  by  the 
sponsor,  or  increased  restrictions  on 
prescribing. 

FDA  estimates  that  approximately  500 
persons  will  voluntarily  complete  the 
questionnaire.  The  estimated  time  for 
completing  each  questionnaire  is 
approximately  2  hours,  resulting  in  a 
total  biu-den  of  1 ,000  hours  per  year. 
The  biu-den  of  this  collection  of 
infonnation  is  estimated  as  follows: 


Table  1  .—Estimated  One-Time  Reporting  Burden^ 


No.  of  Respondents 

Annual  Frequency  Per 
Response 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

500 

1 

500 

2 

1,000 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coliection  of  information 


Dated:  November  7,  2003. 
Teffi?ey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-28581  Filed  11-14-03;  8:45  am] 
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HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 

action:  Notice. 


SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
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for  companies  and  may  also  be  available 
for  licensing. ' 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301- 
496-7057;  fax:  301-402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the     ^ 
patent  application. 

High  Efficiency  Single  Stranded 
Homologous  Recombination  in  Host 
Ceils  De^cient  for  Mismatch  Repair 

Donald  L.  Court  et  al.  (NCI);  PCT 

Application  No.  PCT/US03/14657 
filed  09  May  2003  (DHHS  Reference 
No.  E-038-2003/0-PCT-01); 
Licensing  Contact:  Norbert  Pontzer; 
301/435-5502; 
pontzem@maiI.nih.gov. 
Homologous  recombination  is  the 
process  of  exchanging  DNA  between 
two  molecules  through  regions  of 
identical  sequence.  Homologous 
recombination  provides  an  alternative  to 
using  restriction  endonucleases  and 
ligases  for  producing  recombinant  DNA. 
However,  Uie  backgroimd  level  of 
homologous  recombination  in  E.  coli  is 
very  low  even  with  long  homology 
arms.  Previous  improvements  have 
provided  methods  of  using  bacterophage 
lambda  Red  recombination  functions  to 
greatly  increase  the  recombination 
firequency  of  endogenous  single-  and 
double-stranded  DNA  with  relatively 
short  homology  arms.  This  type  of 
genetic  engineering  has  been  named 
"recombineering,"  a  convenient  term  to 
describe  homology-dependent, 
recombination-mediated,  genetic 
engineering.  Recombination  with 
endogenous  linear  single-stranded  DNA 
(ssDNA)  is  likely  to  occur  by  annealing 
with  transiendy  single-stranded  regions 
of  the  chromosome  such  as  the 
replication  fork.  We  show  that  only  the 
Beta  component  of  the  Red  function  is 
required  for  this  activity.  (Published 
PCT  Application  WC)00/21449;  Nat. 
Rev.  Genet.  2001,  2:769-779.) 

When  the  ssDNA  used  for 
recombineering  introduces  change(s) 
near  the  DNA  replication  fork,  the 
change{s)  may  trigger  mismatch  repair 
(MMR),  which  in  turn  can  reduce  the 
level  of  recombination.  In  the  present 
invention,  altering  MMR  function 
achieves  a  10-to  100-fold  increase  in 
Red  recombination.  This  increase  raises 
the  niunber  of  recombinants  to  25  to  30 
percent  of  treated  cells  surviving 
electroporation  of  the  oligo.  Mediods  of 
transiently  inhibiting  MMR  and 


bacteriedj  strains  deficient  for  the 
productipn  of  MMR  genes  are  also 
providec .  (Annu.  Rev.  Genet.  2002, 
36:361-(  8.) 

Dated:  1  lovember  7,  2003. 
Steven  M,  Ferguson, 

Director.  J  Uvision  of  Technology  Development 
and  Tram  fer.  Office  of  Technology  Transfer, 
National  1  nstitutes  of  Health. 
[FR  Doc.  (  3-28657  Filed  11-14-03;  8:45  am] 
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National  Institutes  of  Health 
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agency:  »Jational  Institutes  of  Health. 
Public  H  lalth  Service,  HHS. 
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SUMMARY  The  invention  listed  below  is 
owned  b; '  an  agency  of  the  U.S. 
Govemm  3nt  and  is  available  for 

in  the  U.S.  in  accordance  with 
207  to  achieve  expeditious 


licensing 
35  U.S.C, 
commerc  alization  of  results  of 


federally  funded  research  and 
developn  lent.  Foreign  patent 
applications  are  filed  on  selected 
inventioils  to  extend  market  coverage 
for  comp  inies  and  may  also  be  available 
for  licena  ing. 

ADDRESSI S:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  bel  jw  may  be  obtained  by  writing 
to  the  inc  icated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevar  1,  Suite  325,  Rockville, 
Marylanc  20852-3804;  telephone:  301- 
496-7053 ;  fax:  301-402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  ap  }lication. 

Automat)  d  Identification  of  Ileocecal 
Valve 

Ronald  S  unmers  (NIHCC),  Jianhua  Yao 
(NIH  :C),  Daniel  C.  Johnson  (Mayo 
Clini :);  U.S.  Provisional 
Appl  cation  filed  10  Oct  2003 
(Dm-  S  Reference  No.  E-1 74-2003/ 
0-US  -01);  Licensing  Contact: 
Mich  lel  Shmilovich;  301-435- 
5019  shmilovm@mail.nih.gov. 
Availal  le  for  licensing  is  a  system  and 
software  hat  analyzes  digital 
representations  of  the  colon  and 
eliminates  the  occurrence  of  false 
positive  c  olonic  polyps.  For  example,  in 
a  scenari(  in  which  a  list  of  polyp 
candidate  s  is  analyzed,  the  ileocecal 
valve  canjbe  removed  from  the  list. 
Because  t  le  ileocecal  valve  is  a  normal 


structure  andjiot  a  polyp  (i.e.,  a  false 
positive),  removing  the  ileocecal  valve 
from  the  list  of  polyp  candidates 
increases  the  usefiUness  and  specificity 
of  computer  aided  polyp  detection 
techniques.  Characteristics  of  a  digital 
representation  of  at  least  a  portion  of  a 
colon  can  be  compared  with 
paradigmatic  characteristics  of  digital 
representations  of  ileocecal  valves. 
Based  on  determining  that  the  digital 
representation  has  the  characteristics  of 
an  ileocecal  valve,  action  can  be  taken. 
The  digital  representation  can  be 
removed  from  a  list  of  polyp  candidates 
or  depicted  distinctively  in  a  visual 
depiction.  Characteristics  can  include 
density,  volimie,  intensity,  attenuation, 
location  within  the  colon,  and  the  like. 

Novel  Non-Nucleoside  Agents  for  the 
Inhibition  of  HIV  Reverse  Transcriptase 
for  the  Treatment  of  HIV-1 

Christopher  A.  Michejda,  Marshall 
Momingstar,  Thomas  Roth  (NCI); 
U.S.  Patent  6,369,235  issued  09  Apr 
2002  (DHHS  Reference  No.  E-076- 
1997/1-US-Ol);  U.S.  Patent 
Application  No.  10/119,634  filed  09 
Apr  2002  (DHHS  Reference  No.  E- 
076-1997/1-US-02);  Licensing 
Contact:  Sally  Hu;  301-435-5606; 
hus@mail.nA.gov. 

Despite  recent  developments  in  drug 
and  compound  design  to  combat  the 
human  immunodeficiency  virus  (HIV), 
there  remains  a  need  for  a  potent,  non- 
toxic compoimd  that  is  effective  against 
wild  type  reverse  transcriptase  (RT)  as 
well  as  RTs  that  have  undergone 
mutations  and  thereby  become 
refractory  to  commonly  used  anti-HFV 
compounds.  There  are  two  major  classes 
of  RT  inhibitors.  The  first  comprises 
nucleoside  analogues,  which  are  not 
specific  for  HTV-RT  and  are 
incorporated  into  cellidar  DNA  by  host 
DNA  poljnnerases.  Nucleoside 
analogues  can  cause  serious  side  effects 
and  have  resulted  in  the  emergence  of 
drug  resistance  viral  strains  that  contain 
mutations  in  their  RT.  The  second  major 
class  of  RT  inhibitors  comprises  non- 
nucleoside  RT  inhibitors  (NNRTIs)  that 
do  not  act  as  DNA  chain  terminators 
and  are  highly  specific  for  HIV-RT.  This 
technology  is  a  novel  class  of  NNRTIs 
(substituted  benzimidazoles)  effective  in 
the  inhibition  of  HIV-RT  wild  type  as 
well  as  against  variant  HIV  strains 
resistant  to  many  non-nucleoside 
inhibitors.  These  NNRTIs  are  highly 
specific  for  HIV-1  RT  and  do  not  inhibit 
normal  cellular  polymerases,  resulting 
in  lower  cytotoxicity  and  fewer  side 
effects  that  the  nucleoside  analogues,  . 
such  AZT.  This  novel  class  of 
compoimds  could  significantly  improve 
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the  treatment  of  HIV  by  increasing 
compliance  with  therapy. 

Dated:  November  6,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  03-28658  Filed  11-14-03;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patents  and  patent 
applications  listed  below  may  be 
obtained  by  contacting  Michael 
Ambrose,  Ph.D.,  at  the  Office  of 
Technology  Transfer,  National  histitutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804:  telephone:  301/594-6565;  fax: 
301/402-0220;  e-mail: 
ambrosem@mail.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  any 
patent  applications. 

Mouse  Lacking  the  Chemokine 
Receptor  CX3CR1 

Philip  Murphy,  Christopher 
Combadiere,  Ji-liang  Gao  (NIAID). 

DHHS  Reference  No.  E-216-2003/0— 
Research  Tool. 

This  mouse  has  been  generated  by 
targeted  gene  disruption.  The  mouse 
provides  a  model  to  investigate  the 
function  of  the  chemokine  receptor 
CX3CR1,  which  is  a  proinflammatory 
receptor  for  the  leukoc)rte 
chemoattractant  CX3CL1  {aka 
fractalkine).  As  an  example,  the  mouse 
is  in  use  in  the  study  of  atherosclerosis. 
Further,  the  mouse  may  serve  as  a 
model  study  the  role  of  the  immune 
system  during  infection  with  pathogens 
as  well  as  other  immunologicaUy 


mediated  diseases  and  responses  to 
tumors. 

This  mouse  has  been  described  in  the 
publication  "Decreased  atheroscelerotic 
lesion  formation  in  CX3Rl/ApoE  double 
knockout  mice".  Combadiere  C, 
Potteaux  S . ,  Gao  J-L. ,  Esposito  B . , 
Casanova  S.,  Lee  EJ.,  Debre  P.,  Tedgui 
A.,  Murphy  PM..  Mallat  Z.  Circulation. 
2003;  1009-1016. 

Factors  That  Bind  Intestinal  Toxins 

Joel  Moss  (NHLBI),  Masatoshi  Noda 
(EM). 

U.S.  Provisional  Application  No.  60/ 
409,742  filed  10  Sep  2002  (DHHS 
Reference  No.  E-223-2002/0-US-01); 
PCT  Apphcation  No.  PCT/US03/2828^ 
filed  09  Sep  2003  (DHHS  Reference  No. 
E-223-2002/0-PCT-O2). 

This  invention  discloses  and  covers 
polyphenolic  compounds  that  will  bind 
bacterial  toxins,  methods  for  the 
treatment  of  such  infections,  specifically 
Stx-1  toxins  from  STEC  strains  of  E.  coli. 

Bacterial  infections  not  only  cause 
disease  by  their  presence  but  also  upon 
the  release  of  toxins.  The  common 
enteric  bacteria,  E.  coli  Ol57:H7  releases 
such  toxins  (Stx-1)  upon  treatment  with 
antibiotics.  These  toxins,  when  released 
into  the  lumen  of  the  intestinal  tract, 
will  cause  cellular  damage  thus 
increasing  the  severity  of  the  infection. 
Thus  not  only  does  the  patient  become 
sick  by  the  infection,  but  treatment  can 
exacerbate  the  condition  and  clinical 
picture.  Further,  the  indiscriminate  use 
of  antibiotics  has  lead  to  an  increase  in 
the  number  of  resistant  strains  thus 
limiting  the  effectiveness  of  therapy  as 
well. 

The  disclosed  invention  uses  an 
extract  from  the  bracts  of  Humulus 
lupulus  that  binds  the  toxins  thus 
eliminating  them  as  a  source  of  cellular 
damage.  The  enclosed  methods  and 
devices  to  isolate  such  polyphenolic 
components,  the  methods  to  use  such 
components  in  the  detection  of  such    ■ 
bacteria  in  biological  samples  and 
potential  therapies  based  on  the  isolated 
components. 

Molecular  Diagnosis  of  Disseminated 
CtmeUda  albican*  Inflection  Using 
Hemoglobin-Response  Gene 

David  D.  Roberts,  Sizhuang  Yan  (NCI). 

U.S.  Patent  Apphcation  No.  09/ 
258,634  filed  26  Feb  1999  (DHHS 
Reference  No.  E-O86-1999/0-US-01). 

Three  hemoglobin-response  genes 
from  Candida  albicans  have  been 
isolated.  These  genes  are  induced  when 
the  organism  initiates  systemic 
infections,  coming  into  contact  with 
hemoglobin.  Further,  the  methods  and 
composition  of  the  included  nucleic 
acid  sequences  and  encoded  proteins 


can  be  used  in  the  development  of 
reagents  and  kits  used  to  discriminate 
between  commensal  colonization  and 
the  more  life  threatening  disseminated 
infection. 

Mucosal  Cytotoxic  T  Lymphocyte 
Responses 

Jay  A.  Berzofsky  (NCI),  Igor  M. 
Belyakov  (NCI),  Michael  A.  Derby  (NCI), 
Brian  L.  Kelsall  (NIAID),  Warren  Strober 
(NIAID). 

U.S.  Patent  Application  No.  09/ 
508,552  filed  12  Jun  2000  (DHHS 
Reference  No.  E-268-1997/2-US-02). 

This  invention  claims  methods  and 
compositions  for  inducing  a  protective 
mucosal  cytotoxic  T  lymphocyte  (CTL) 
response  in  a  manunal  involving 
administering  a  soluble  antigen  or  a 
soluble  antigen  with  one  or  more  active 
agents  such  as  a  cytokine  or  co- 
stimulatory  molecule  to  a  mucosal 
surface  or  tissue.  As  a  preferred 
embodiment,  the  invention 
contemplates  intrarectal  administration 
of  the  peptide  vaccine  because  the 
inventors  have  shown  that  there  is  a 
greater  CTL  response  through  intrarectal 
administration  rather  than  intranasal 
administration.  The  synthetic  peptide 
vaccines  utilized  in  the  invention  to 
elicit  protective  immune  responses  after 
mucosal  infection  comprise  a 
multideterminant  helper  peptide 
containing  a  cluster  of  overlapping 
helper  epitopes  (a  PCLUS  or  cluster 
peptide)  colinearly  synthesized  with  a 
peptide  epitope  target  for  neutralizing 
antibodies  and  CTL.  The  inventors  have 
generated  data  showing  that  an 
intrarectally  administered  synthetic 
multiepitope  HIV/SIV  peptide  vaccine 
administered  to  macaques  in 
conjimction  with  mutant  E.  coli  heat 
labile  enterotoxin  as  an  adjuvant 
"  induces  mucosal  CTL  responses  that 
provide  better  protection  against 
intrarectal  SHIV  infection  when 
compared  to  a  subcutaneously 
administered  vaccine  comprising  the 
same  peptides  inducing  as  high  or 
higher  systemic  CTL  responses.  The 
invention  is  further  described  in 
Belyakov  et  al..  Proc.  Natl.  Acad.  Sci. 
USA  1998  Feb  17;95{4):1 709-14  and 
Belyakov  et  al.,  J.  Clin.  Invest.  102: 
2072-2081,  1998. 

Confbnnationally  Locked  Nucleoside 
Analogues 

Victor  E.  Marquez,  Juan  B.  Rodriguez, 
Marc  C.  Nicklaus,  Joseph  J.  Barchi,  Jr., 
Maqbool  A.  Siddiqui  (NCI). 

U.S.  Patent  5,629,454  issued  13  May 
1997  (DHHS  Reference  No.  E-231-1993/ 
1-US-Ol);  U.S.  Patent  5,869,666  issued 
09  Feb  1999  (DHHS  Reference  No.  E- 
231-1993/1-US-02);  and 
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Conformationally  Locked  Nucleoside 
Analogs  as  AnHherpetic  Agmts 

Victor  E.  Marquez,  Juan  B.  Rodriguez, 
Marc  C.  Nicklaus.  Joseph  J.  Barchi,  Jr., 
Maqbool  A.  SidSiqui  (NCI). 

U.S.  Patent  5.840,728  issued  23  Nov 
1998  (DHHS  Reference  No.  E-100-1996/ 
O-US-03). 

The  compounds  of  the  present 
invention  represent  the  first  examples  of 
carbocyclic  dideoxynucleosides  that  in 
sohition  exist  locked  in  a  defined  N- 
geometry  (C3'-enao)  conformation 
typical  of  conventional  nucleosides. 
These  analogues  exhibit  increased 
stability  due  to  the  substitution  of 
carbon  for  oxygen  in  the  ribose  ring.  The 
invention  includes  4'-6'-cyclopropane 
fused  carbocyclic  dideoxynucleosides, 
2'-deoxynucleosides  and 
ribonucleosides  as  well  as 
oligonucleotides  derived  from  these 
analogues;  the  preferred  embodiment  of 
the  invention  is  carbocyclic-4'-6'- 
cyclopropane-fused  analogues  of 
dideoxypurines,  dideoxypyrimidines, 
deoxypurines,  deoxypjrimidines, 
purine  ribonucleosides  and  pyrimidine 
ribonucleosides.  In  addition, 
oligonucleotides  derived  from  one  or 
more  of  the  nucleosides  in  combination 
with  the  natiually  occiuring  nucleosides 
are  within  the  scope  of  the  present 
invention. 

The  second  invention  discloses  a 
method  for  the  treatment  of  herpes  virus 
infections  by  the  administration  of 
cyclopropanated  carbocyclic  2'- 
deoxynucleosides  to  an  affected 
individual.  This  invention  is  a  method 
of  administration  of  the  compounds 
described  above.  The  compounds  of  this 
invention  are  particularly  efficacious 
against  herpes  simplex  viruses  1  and  2 
(HSV-1  and  HSV-2),  Epstein-Barr  Virus 
(EBV)  and  human  cytomegalovirus 
(CMV),  although  the  nucleoside 
analogues  of  the  invention  may  be  used 
to  treat  any  condition  caused  by  a 
herpes  virus.  Specifically,  the  N- 
medianocarba-T  (Thjrmidine)  analogue 
has  been  shown  to  exhibit  strong 
activity  against  HSV-1  and  HSV-2,  and 
moderate  to  strong  activity  against  EBV. 
Significantly,  the  anti-HSV  activity  of 
the  Thymidine  analogue  is  stronger  than 
that  of  Acyclovir  (shown  in  a  plaque 
reduction  assay),  a  widely  used  anti- 
HSV  therapeutic.  Furthermore,  the 
Thymidine  analogue  is  also  non-toxic 
against  stationary  cells  and  is  potent 
against  rapidly  (Uviding  cells.  Dosage 
amounts  for  the  compounds  are  similar 
to  those  of  Acyclovir. 

Descriptions  of  these  inventions  may 
be  found  in  Rodriguez  et  al,  J. 
Medicinal  Chemistry  37:3389-3399 


(1994)  a  ad  Marquez  et  al.,  J.  Medicinal 
Chemisiry 39:3739-3747  (1996). 

November  6,  2003. 
Ferguson, 

Division  of  Technology  Development 

fer.  Office  of  Technology  Transfer, 
Institutes  of  Health. 
33-28659  Filed  11-14-03;  8:45  am] 
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Dated 
Steven 

Director, 
and 
National 
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DEPARtMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitti 

Nation^  Center  for  Research 
Resourees;  Notice  of  Closed  Meetings 

Pursutont  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amende  1  (5  U.S.C.  Appendix  2),  notice 
is  hereb !  given  of  the  following 
meeting ;. 

The  n  eetings  will  be  closed  to  the 
public  i|i  accordance  with  the 
provisi(±is  set  forth  in  sections 
552b(c)(l)  and  552b(c)(6),  Title  5  U.S.C, 
as  amen  ied.  The  grant  applications  and 
the  discussions  could  disclose 
confideatial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  pergonal  information  concerning 
individiials  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research! Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  I<|ovember  24,  2003. 

Time:  1  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applicatipns. 

Place:  p7Ql  Democracy  Blvd.,  One 
Democracy  Plaza,  Room  1078,  Bethesda,  MD 
20892,  (telephone  Conference  Call). 

ContaOt  Person:  Marc  Rigas,  PhD,  Scientific 
Review  Administrator,  National  Center  for 
Research  Resources,  Office  of  Review,  6701 
Democra  ::y  Boulevard,  1  Democracy  Plaza, 
Room  10  JO.  Bethesda,  MD  20817-4874,  (301) 
435-080(  I.  rigasm@mail.nih.gov. 

This  ni  itice  is  being  published  less  than  15 
days  pric  r  to  the  meeting  due  to  the  timing 
limitatio:  is  imposed  by  the  review  and 
funding  i  :ycle. 

Name  jf  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Compara  dve  Medicine. 

Date:  I  (ovember  25,  2003. 

Time:  !:30  p.m.  to  Adjournment. 

Agend  i:  To  review  and  evaluate  grant 
applicati  3ns. 

Place:  3701  Democracy  Blvd.,  Room  1080, 
Bethesds ,  MD  20892,  (Telephone  Conference 
Call). 

Contat  t  Person:  Marc  Rigas,  PhD,  Scientific 
Review  i  idministrator.  National  Center  for 
Research  Resources,  Office  of  Review,  6701 
Democra  :y  Boulevard,  1  Democracy  Plaza, 


Room  1080,  Bethesda,  MD  20817-4874,  301- 
435-0806,  rigcwai9mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  mating  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure, 
93.306.  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  November  10,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28644  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material^ 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/ Coniinjttee.-National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Developing  Disaster  Mental  Health  Research 
Capacity  through  Education  RFA. 

Date:  December  1,  2003. 

Tijne:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramiu-al  Activities,  National  Institute  of 
Mental  Health,  NM,  Neiu-oscience  Center, 
6001  Executive  Boulevard,  Room  6140,  MSC 
9606,  Bethesda,  MD  20892-9606,  (301)-443- 
1225,  rweise@mail.nih.gov. 

This  notice  is  being  published  less  than 
145  days  prior  to  the  meeting  due  to  the 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  From 
Intervention  Development  to  Services: 
Exploratory  Research  Grants. 

Dote;  December  1,  2003. 
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rime:  12  p.m.  to  1  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140 
MSC9606,  Bethesda,  MD  20892-9606,  (301)- 
443-1225,  rweise@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
NaUonal  Institutes  of  Health,  HHS) 

Dated:  November  10,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28645  Filed  11-14-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the     ., 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference 
Applications  (Rl3s). 

Date:  December  9,  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
Call). 


Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference 
Applications  (Rl3s). 

Date:  December  9,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agpnda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401.  East  Campus.  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709.  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Conference 
Applications  (Rl3s). 

Date:  December  9,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  List,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation— Health  Risks  fiom 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  November  10,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-28647  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
aosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Microglia 
and  Astrocyte  Applications. 

Date:  November  21,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Toby  Behar,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Rolm  4136, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1256,  behart@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Translational  Control  by  Herpesvirus. 

Date:  November  25,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3200, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
1050,  fTeundi@csrnih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Neurotransmitter. 

Date:  December  1,  2003. 

rime:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place: 
Rockledg '. 
(Telephi 

Contac 


oi  le  ( 


6  '01 


Scientific 
Health, 
MSC  784. 1 
1242, 

This 
days  prio  ■ 
limitatioils 
funding 

Name 
Review 
Techniqifcs 


Neuroget  eUcs 


Bdg) 


e'^Ol 


Place:  National  Institutes  of  Health,  6701  Name 

Roddedge  Drive,  Bethesda,  Md  20892,  Review 

Bethesda,  MD  20892,  (Telephone  Conference         Date: 
Call).  Time: 

Ckjntact  Person:  Syed  Husain.  PhD.,  Agendt 

Scientific  Review  Administrator,  Center  for        applications 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1224,  husains@csr.nih.gov. 

This  notice  is  being  published  less  than  1^ 
days  prior  to  the  meeting  due  to  the  mining 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict:  Biobehaviorial  Regulation,  Learning 
and  Ethology. 

Date:  December  1,  2003. 

rime.  11  a.m.  to  12  p.m. ' 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS 
Opportimistic  Infections  an3  Cancer. 

Date:  December  1,  2003. 

Time:  11:30  a.m.  to  1:30  p.m.  Date: 

Agenda:  To  review  and  evaluate  grant  Time: : 

applications.  Agendi 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS, 
PhD..  Scientist  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5102. 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1506,  bautista@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  ofCommitee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Health 
Services  Organization  and  Delivery. 

Date:  December  1,  2003. 

Time:  1:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gertrude  K.  McFarland, 
FAAN,  DNSC,  Scientific  Review 
Administrator.  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  3156,  MSC  7770,  Bethesda,  MD 
20892,  (301)  435-1784.  mcfarlag@csr.nih.gov     Corticosrfnsory 

This  notice  is  being  published  less  than  15  Date: 

days  prior  to  the  meeting  due  to  the  timing  Time 

limitations  imposed  by  the  review  and  Agend 

funding  cycle.  applicati  )ns 


f  Committee:  Center  for  Scientific 
S  )ecial  Emphasis  Panel.  Oculomotor. 
December  1,  2003. 

p.m.  to  5:30  p.m. 

;  To  review  and  evaluate  grant 


flational  Institutes  of  Health,  6701 
Drive,  Bethesda.  MD  20892. 
Conference  Call). 
Person:  Bernard  F.  Driscoll,  PhD.. 
Scientificj Review  Administrator.  Center  for. 
Review,  National  Institutes  of 
Rockledge  Drive,  Room  5184, 
Bethesda,  MD  20892,^301)  435- 
driicolb@csr.nih  .gov 
nqtlce  is  being  published  less  than  15 
to  the  meeting  due  to  the  timing 
imposed  by  the  review  and 
c  ycle. 

f  Committee:  Center  for  Scientific 
S  jecial  Empahasis  Panel,  Molecular 
Neurochemistrv  and 


December  2,  2003. 
p.m.  to  3  p.m. 

;  To  review  and  evaluate  grant 
I  ms. 

1  Jational  Institutes  of  Health,  6701 
Drive,  Bethesda,  MD  20892. 
Conference  Call). 
Person:  Carole  L.  Jelsema,  PhD., 
Review  Administrator  and  Chief, 
Scientific  Review  Group,  Center  for 
Review,  National  Institutes  of 
Rockledge  Drive,  Room  4146, 
Bethesda,  MD  20892,  (301)  435- 
jeli  smac@csr.nih.gov. 

f  Committee:  Center  for  Scientific 
S  pecial  Emphasis  Panel,  Calciimi 

emd  Vascular  Tone. 
I^cember  2,  2003. 
p.m.  to  2  p.m. 
;  To  review  and  evaluate  grant 


Date 

Time 

Agendi 
applicati 

Place 
Rocklei 
(Telephone 

Contac 
Scientific 
MDCN 
Scientific 
Health, 
MSC  785|) 
1248 

Name 
Review 
Homeostasis 


applicati  ins 


edgs 


o  le 


;780E 


:  National  Institutes  of  Health,  6701 
Drive,  Bethesda,  MD  20892, 
Conference  Call). 
Person:  Rajiv  Kumar,  PhD., 
Review  Administrator,  Center  for 
Review,  National  Institutes  of 

Rockledge  Drive,  Room  4122. 
,  Bethesda,  MD  20892.  (301)  435- 


eroi 


Pyace 
Rocklei 
(Teleph 

Contac '. 
Scientific 
Scientific 
Health, 
MSC 
1212. 

Name  i  •/  Committee:  Center  for  Scientific 
Review  S  pecial  Empahasis  Panel.  ZRGl 
PTHA  51  S:  Cardiac  Cell  Therapy. 

Date:  I  ecember  2,  2003. 

Time: :  :30  p.m.  to  3:30  p.m. 

Agendi  i:  To  review  and  evaluate  grant 
applicati  ms. 

Place:  National  Institutes  of  Health,  6701 
Rockledj  b  Drive,  Bethesda,  MD  20ft92, 
(Telepho  le  Conference  Call). 

Contac  t  Person:  Larry  Pinkus,  PhD.. 
Scientifii  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  oboi  Rockledge  Drive,  Room  4132, 


MSC  780p, 
1214. 

Name 
Review 


Bethesda,  MD  20892,  (301)  435- 


>f  Committee:  Center  for  Scientific 
£  pecial  Empahasis  Panel. 


Qecember  2,  2003. 
p.m.  to  4  p.m. 
:  To  review  and  evaluate  grant 


Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocddedge  Drive,  Room  5184, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242.  driscolb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Empahasis  Panel.  Synaptic 
Plasticity. 

Date:  December  2.  2003. 

rime:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  Husain,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1224.  husains@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict  Review  on  Child  Abuse  and  Neglect 

Date:  December  3.  2003. 

Time:  9:30  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
appliciations. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Maribeth  Champous,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184, 
MSC  7848,  Bethesda,  MD  20892.  301-402- 
4454,  champoum@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS 
Opportunistic  Infections  and  Cancer  Studies. 

Date:  December  3,  2003. 

Time:  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic^ations.      ' 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS, 
PhD.,  Scientist  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Special 
Emphasis  Panel  on  Weight  Maintenance. 

Date:  December  3,  2003. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Maribeth  Champous,  PhD., 
Scientific  Review  Administrator,  Center  for 
-  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184^, 
MSC  7848,  Bethesda.  MD  20892.  301-402- 
4454.  champoum@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Movement. 


Date:  December  3,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
appQcations. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll,  PhD., 
ScientiSc  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5184, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242,  driscoIb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Role  of 
ALK3  in  Atrioventricular  Canal 
Development. 

Date:  December  3,  2003. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari, 
PhD..  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4124,  MSC  7802,  Bethesda,  MD  20892 
(301)435-1210. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SSS-5  (15) 
Orthopaedic  Small  Business. 

Date:  December  4-5,  2003. 

Time:  8:30  ajn.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington,  DC,  1400  M 
Street,  NVV,  Washington,  DC  20005. 

Contact  Person:  Richard  J.  Bartlett.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4110, 
MSC  7814,  Bethesda,  MD  20892,  301-435- 
6809. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Speech 
Disorder  and  Neural  Change. 

Date:  December  4 ,  2003 . 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Weijia  Ni,  PhD.,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848,  (for 
overnight  mail  use  room  #  and  20817  zip), 
Bethesda,  MD  20892,  (301)  435-1507, 
niw®csr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SBK/STTR. 

Date:  December  4,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Callh 

Contact  Person:  Bernard  F.  Driscoll,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5184, 
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MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242,  driscolb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Neuro  SBIR. 

Date:  December  5,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel,  1500  New 
Hampshire  Ave  NW.,  Washington,  DC  20036. 

Contact  Person:  Michael  A.  Lang,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265,  langm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Chronic 
Fatigue  Syndrome/Fibromyalgia  Syndrome 
Special  Emphasis  Panel. 

Date:  December  5,  2003. 

Time:  10,a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn.  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  J  Terrell  Hoffeld,  DDS, 
PhD.  Dental  Officer.  USPHS,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  670J  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892,  301/435- 
U8\,  th88q@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Reviews  in 
Adult  Psychopathology. 

Date:  December  5,  2003. 

Time:  11  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  B701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0902.  krausem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
W  llB:  Small  Business:  Cardiovascular 
Devices. 

Date:  December  5,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Behrouz  Shabestari,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5106, 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
2409.  shabestb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Chronic 
Fatigue  Syndrome/Fibrom)ralgia  Syndrome- 
SBIR/STTR  Special  Emphasis  Panel. 

Date:  December  5,  2003. 

Time:  2:30  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW.. 
Washington,  DC  20037. 


Contact  Person:  ]  Terrell  Hoffeld,  DDS, 
PhD.,  Dental  Officer,  USPHS,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816,  Bethesda,  MD  20892,  301/435- 
1781,  th88q@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  CUnical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  NaUonal 
Institutes  of  Health,  HHS) 

Dated:  November  10,  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28646  Filed  11-14-03;  8:45  am] 
aiLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HOMELAND 
SECURfTY 

Coast  Guard 

[USCG  2003-15778] 

Information  Collections  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Numbers: 
1 625-0023  (Formerly  21 1 S-0092), 
1 625-001 7  (Formerly  21 1 5-0056), 
1625-0044  (Formerly  2115-0542),  and 
1625-0008  (Formerly  2115-0017) 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  four 
hiformation  Collection  Requests  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  December  17.  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-15778] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l){a}  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  (b)  By  mail  to  OKA,  725 
17th  Street,  NW.,  Washington.  DC 
20503,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

{2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
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above,  between  9  a.m.  and  5  p.m., 
'Monday  through  Friday,  except  Federal 
holidays.  The  telephone  nximber  is  (202) 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  giv^  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
0£Bcer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  (202) 
493-2251  and  (b)  OIRA  at  (202)  395- 
5806,  or  e-mail  to  OIRA  at 
oira_docket@oinb.eop.gov,  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dins.dot.gov.  (b)  OIRA  does  not 
have  a  Web  site  on  which  you  can  post 
your  comments. 

(5)  Electronically  through  Federal 
eRule  Portal:  http:// 
www.reguIations.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  firom  the  public,  as 
well  as  docimients  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  (Plaza  level),  400  Seventh 
Street,  SW.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dnis.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2003-15778  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  Internet  at  http:// 
dms.dot.gov;  and  for  inspection  from  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street, 
SW.,  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  (202)  267-2326,  for 
questions  on  this  document;  Andrea  M. 
Jenkins,  Program  Manager,  U.S. 
Department  of  Transportation,  (202) 
366-0271,  for  questions  on  the  docket. 
SUPPLEMEKTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
the  paragraph  on  DOT's  "Privacy  Act" 
below. 


SubAutting  comments:  If  you  submit  a 
commqnt,  please  include  your  name  and 
addres$,  identify  the  docket  number  for 
this  reduest  for  comment  [USCG-2003- 
15778]!  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
commant.  You  may  submit  your 
commits  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  them  by  only  one  means.  If  you 
submit  jthem  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8^2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  t  lat  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcai  d  or  envelope.  We  will  consider 
all  com  ments  and  material  received 
during  the  comment  period.  We  may 
change  the  documents  supporting  this 
collection  of  information  or  even  the 
underlting  requirements  in  view  of 
them. 

View  ing  comments  and  documents: 
To  vien  7  comments,  as  well  as 
docunii  jnts  mentioned  in  this  preamble 
as  bein  ;  available  in  the  docket,  go  to 
http://(  ms.dot.gov  at  any  time  and 
conduc  t  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Buildii  g,  400  Seventh  Street,  SW., 
Washii  gton,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federa  holidays. 

Privs  cy  Act:  Anyone  can  search  the 
electro:  lie  form  of  all  comments 
receive  i  in  dockets  by  the  name  of  the 
indivic  ual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  )f  an  association,  business,  labor 
union,  stc).  You  may  review  the 
Privac]  Act  Statement  of  DOT  in  the 
Federa  Register  published  on  April  11, 
2000  [€  5  FR  19477],  or  you  may  visit 
http://i  ms.dot.gov. 

Regula  :ory  History 

This  request  constitutes  the  30-day 
notice  equired  by  OIRA.  The  Coast 
Guard  las  already  published  [68  FR 
45833   August  4,  2003)]  the  60-day 
notice  equired  by  OIRA.  That  notice 
elicitec  no  comments. 

Reques  t  for  Comments 

The  I  ]oast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  detei  mine  whether  the  collections  are 
necessj  ly  for  the  proper  performance  of 
the  fun  ctions  of  the  Department.  In 
particiaar,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 


(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burdeQ  of  collection  on 
respondents,  including  the  use  of 
automated  coUection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Nimiber  of  the 
ICR  addressed.  Conmients  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2003-15778.  Conmients 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
Jewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1 .  Title:  Barge  Fleeting  Facility 
Records. 

OKW  Control  Number:  1625-0023. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of  barge 
fleeting  facilities. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  barge  facilities 
to  keep  records  of  daily  inspections. 

Abstract:  This  collection  of 
information  requires  the  person-in- 
charge  of  a  barge  fleeting  facility  to  keep 
records  of  tv«ce  daily  inspections  of 
barge  moorings  and  movements  of 
barges  and  hazardous  cargo  in  and  out 
of  the  facility. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  32,092  hours  a  year. 

2.  Title:  Various  International 
Agreement  Safety  Certificates  and 
Documents. 

OMB  Control  Number:  1625-0017. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels. 

Form.  CG-967,  CG-968,  CG-968A, 
CG-969,  CG-3347,  CG-3347B,  CG- 
4359.  CG-5643.  CG-5679,  CG-5679A. 
CG-5680. 

Abstract:  This  collection  of 
information  accounts  for  11  certificates 
and  documents  associated  with  the 
International  Convention  for  Safety  of 
Ufe  at  Sea,  1974  (SOLAS).  Each  of 
certain  U.S.-flag  vessels  on  international 
voyages  needs  one  or  more  of  these 
certificates  or  documents  to  demonstrate 
compliance  vdth  SOLAS.  Without 
proper  certificates  and  documents,  such 
a  vessel  could  find  itself  detained  in  a 
foreign  port.  The  certificates  and 
documents  associated  with  this 
collection  issue  primarily  to  deep-draft 
vessels,  and  thus  the  annual  hour- 
burden  estimated  below  is  relatively 
small  for  these  requirements  of 
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recordkeeping — which  in  practice  is  just 
posting.  Tlie  factors  that  result  in  the 
relatively  small  burden  are  (a)  the 
limited  number  of  vessels  in  tiie  affected 
population;  (b)  the  brief  amoimt  of  time, 
no  more  than  five  minutes  for  any 
certificate  or  dociunent,  necessary  for 
this  posting;  and  (c)  the  limited 
frequency  with  which  these  certificates 
and  documents  issue — many  only  once 
in  five  years. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  16  hours  a  year. 

3.  Title:  Outer  Continental  Shelf 
(OCS)  Activities— Title  33  CFR 
Subchapter  N. 

OMB  Control  Number:  1625-0044. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of  facilities 
and  vessels  engaged  in  activities  on  the 
OCS. 

Fonn:  CG-5432. 

Abstract:  The  information  is  needed 
to  ensiu-e  compliance  with  the  safety 
regulations  related  to  OCS  activities. 
The  regulations  include  reporting  and 
recordkeeping  requirements  for  annual 
inspections  of  fixed  OCS  facilities, 
employee  citizenship  records,  station 
bills,  and  emergency  evacuation  plans. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  5,767  hours  a  year. 

4.  Title:  Regattas  and  Marine  Parades. 
OMB  Control  Number:  1625-0008. 
Type  of  Request:  Extension  of  a 

currently  approved  collection. 

Affected  Public:  Sponsors  of  marine 
events. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  or  electronic  format. 

Abstract:  The  Coast  Guard  needs  to 
determine  whether  a  marine  event  may 
present  a  substantial  threat  to  the  safety 
of  human  life  on  navigable  waters  and 
which  measures  are  needed  to  ensure 
the  safety  of  life  diu-ing  the  events.  The 
requirement  for  sponsors  of  these  events 
to  provide  specific  information  on  their 
events  is  an  efficient  means  for  the 
Coast  Guard  to  learn  of  the  events  and 
to  address  environmental  impacts  of 
events  requiring  permits. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  3,000  hours  a  year. 

Dated:  November  7,  2003. 
Cli£fbrd  I.  Pearson, 
Assistant  Commandant  for  Command, 
Control,  Communications,  Computers  and 
Information  Technology. 
[FR  Doc.  03-28616  Filed  11-14-03;  8:45  am] 
BUUNG  COOE  WIO-IS-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4815-M-M] 

Notice  of  Submlaaion  of  Propoaad 
Information  Collection  to  OMB: 
Request  Voucher  for  Grant  Payment— 
LOCCS  Voice  Response  Access 
Authorization 

agency:  Office  of  the  Chief  hiformation 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  cfescribed  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  submission  is  a 
request  for  extension  of  the  current 
approval  to  collect  information  on 
baseline  performance  standards.  This 
information  replaced  various  reporting 
requirements  and  places  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

The  Department  is  soliciting  public 
comments  on  our  request  to  extend 
approval  for  the  subject  information 
collection. 

DATES:  Comments  Due  Date:  January  16, 
2004. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2535-0102)  and 
should  be  sent  to:  Wayne  Eddins, 
Reports  Management  Officer,  AYO, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
W&yne  Eddins,  Reports  Management 
Officer,  AYO,  or  Lillian  Deitzer, 
Information  Technology  Specialist, 
AYO,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  e-mail 
Wayne_Eddins@HUD.gov;  or 
Lillian_L_Deitzei@HUD.gov;  telephone 
(202)  708-2374.  This  is  not  a  toll-ftee 
number.  Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  Ms.  Deitzer,  or  on 
HUD'S  Web  site  at  http:// 
wwiv5.il  ud.gov:63001  IpolUicbtsI 
collectionsearch .  cfm . 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 


title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  Also  Lists  the  Following 
Information 

Title  of  Proposal:  Request  Voucher  for 
Grant  Payment. 

OMB  Approval  Number:  2535-0102. 

Form  Numbers:  Form  HUD-27053, 
HUD-27054. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Request  vouchers  are  used  by  recipients 
to  request  distribution  of  grant  funds 
through  access  to  the  Department's 
voice  activated  payments  system. 
Information  collected  will  be  used  as  a 
mechanism  to  safeguard  Federal  funds 
and  to  facilitate  the  pajmient  of  funds  to 
recipients. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission :  On 
occasion. 

Reporting  Burden:  An  estimation  of 
the  total  number  responses  annually  is 
241,176  from  2,000  respondents.  The 
average  time  per  response  is  0.17  hours. 

Total  Estimated  Burden  Hours: 
41,000. 

Status:  Extension  of  a  ciurently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
.  amended. 

Dated:  November  7,  2003; 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer. 

[FR  Doc.  03-28585  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4817-N-20] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  for 
Contract  Administration — Public  and 
Indian  Housing 

agency:  Office  of  the  Assistant 
Secretarj'  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  th»  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  16, 
2004. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  &  Urban 
Development.  451-7th  Street,  SW., 
Room  4249,  Washington,  DC  204 10- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number).  For  hearing-  and  speech- 
impaired  persons,  this  telephone 
number  may  be  accessed  via  TTY  (Text 
telephone)  by  calling  the  Federal 
Information  Relay  Services  at  1-800- 
877-8339  (toll-free). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

Housing  Agencies  (HAs)  must 
maintain  certain  records  and  submit 
certain  documents  to  HUD  with  the 
award  of  oversight  or  construction 
contracts  for  development  or  new  low- 
income  housing  developments  or 
modernization  of  existing 
developments.  This  information  is 
necessary  for  compliance  with 
prociirement  requirements  part  85.36(b). 

This  notice  is  soliciting  conmients 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


latic 


information  will  have  practical  utility: 
(2-)  evali  late  the  accuracy  of  the  agency's 
estimat(  of  the  burden  of  the  proposed 
collecti  in  of  information;  (3)  enhance 
the  qua  ity.  utility,  and  clarity  of  the 
informa  lion  to  be  collected:  and  (4) 
minimi:  ;e  the  burden  of  the  collection  of 
informa  don  on  those  who  are  to 
responc ;  including  through  the  use  of 
appropiiate  automated  collection 
techniq  les  or  other  forms  of  information 
techno!  )gy,  e.g.,  permitting  electronic 
submisi  ions  of  responses. 

This   Jotice  also  Lists  the  Following 
Informs  tion: 

Title  >f  Proposal:  Contract 
Admini  itration — Public  and  Indian 
Housin;  . 

OMB  Control  Number:  2577-0039. 

Desci  iption  of  the  Need  for  the 
Informc  tion  and  Proposed  Use:  HAs 
will  kee  p  records  or  submit  the 
followii  g  information  to  HUD: 

Biddi  ig  Control  Record.  HAs  or  its 
architect  maintains  a  record  of  bid 
documt  nts  received  or  issued  to  each     ^ 
Individ  lal  or  firm  requesting  a  bid 
package .  A  control  record  is  required  for 
each  CO  itract,  but  is  not  submitted  to 
HUD.  e:  :cept  for  the  bid  tabulation  when 
prior  H  JD  approval  of  contract  award  is 
require!  i. 

Regis  er  of  Change  Order  and  Time 
Extensi  )ns.  HAs  maintain  a  register  of 
change  arders  and  time  extensions  to 
assure  ]  ictual  data  upon  which  to 
adjudic  ite  disputes  or  claims 
concert  ing  delays  from  the  HA, 
architec  t,  contractor  or  HUD  actions  or 
inactioi  is  relative  to  approval, 
disappi  oval  or  execution  of  requested 
work  cl  anges  or  time  extensions. 

Form  HUD-5372,  Construction 
Progres  >  Schedule.  Immediately  after 
executi  )n  of  the  Construction  Contract, 
the  con  xactor  submits  Form  HUD-5372 
to  the  ?  A  to  enable  accurate  checking 
of  Actu  il  completion  of  the  contract 
within  jrescribed  time  periods. 

Form  HUD-51000,  Schedule  of 
Amoun  ts  for  Contract  Payments. 
Immed  ately  after  execution  of  the 
constnj  ction  contract,  the  contractor 
submiti  the  schedule  of  amounts  for 
contrac  t  payment  to  the  HA  to  enable 
accurat  3  checking  of  periodical 
estimat  js  for  partial  payments. 

Agen  ovform  numbers:  HUD-5372; 
HUD-5  100. 

Mem  jers  of  the  Affected  Public:  State, 
local  01  tribal  governments;  business  or 
other  f<  x-profit. 

Estin  lation  Including  the  Total 
Numbe  r  of  Hours  Needed  To  Prepare 
the  Infi  rmation  Collection  for  the 
Numbe  r  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 
11,608  responses,  one  response  per 


construction  contract,  1.3  hours  per 
response,  14,506  total  burden  hours. 
Status  of  the  Proposed  Information 
Collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  chapter  35, 
as  amended. 

Dated:  October  31,  2003. 

Nfichael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  03-28586  Filed  11-14-03:  8:45  am] 

BILLING  CODE  4210-33-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4860-C-02] 

Notice  of  Funding  Availability  for 
HOME  Investment  Partnerships 
Program  (HOME)  Competitive 
Reallocation  of  founds  To  Provide 
Permanent  Housing  for  tiie  Chronically 
Homeless;  Correction 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Plaiming  and 

Development,  HUD. 

ACTION:  Notice  of  funding  availability; 

correction. 

SUMMARY:  On  October  15,  2003,  HUD 
published  the  Notice  of  Funding 
Availability  (NOFA)  for  the  Competitive 
Reallocation  of  HOME  Fimds  to  Provide 
Permanent  Housing  for  the  Chronically 
Homeless.  This  notice  corrects  that 
funding  announcement  by  notifying 
applicants  of  the  new  government-wide 
requirement  that  all  applicants  for 
federal  grants  and  cooperative 
agreements  must  provide  a  Dun  and 
Bradsfreet  Data  Universal  Numbering 
System  (DUNS)  number  with  their 
applications.  In  addition,  this  document 
makes  a  correction  to  the  scoring 
assigned  to  certain  HOME  participating 
jurisdictions  (PJs)  found  in  Appendix  1 
to  the  NOFA  and  changes  the  deadline 
for  submission  of  applications  to 
December  18,  2003. 
FOR  MORE  INFORMATION  CONTACT:  Cliff 
Taffet,  Office  of  Affordable  Housing 
Programs,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington 
DC,  20410-5000;  telephone  (202)  708-   " 
3226  ext.  4589  (this  is  not  a  toll-free 
number).  Hearing-  or  speech-impaired 
individuals  may  access  this  nimiber 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  On 
October  15,  2003  (68  FR  59450),  HUD 
published  its  Notice  of  Funding 


Federal  Register /Vol.  68.  No.  221 /Monday.  November  17.  2003 /Notices 


64913 


Availability  (NOFA)  for  the  Competitive 
Reallocation  of  HOME  Funds  to  Provide 
Permanent  Housing  for  the  Chronically 
Homeless.  This  notice  published  in 
today's  Federal  Register  corrects  the 
NOFA  by  requiring  applicants  to 
provide  in  their  application  package,  a 
Dun  and  Bradstreet  Data  Universal 
Numbering  System  (DUNS)  number. 
This  correction  is  required  by  an  Office 
of  Management  and  Budget  (OMB) 
policy  directive  issued  in  the  Federal 
Register  on  June  27,  2003  (68  FR  38402). 
The  policy  directive  requires  all  grant 
applicants  to  provide  a  DUNS  number 
when  applying  for  federal  grants  or 
cooperative  agreements  on  or  after 
October  1,  2003.  This  information  was 
inadvertently  left  out  of  the  October  15, 
2003,  NOFA. 

In  addition,  it  has  come  to  our 
attention  that  in  the  NOFA  published  on 
October  15,  2003,  the  scoring  for 
Selection  Criterion  2C  did  not  give 
recognition  in  all  cases  to  Community 
Housing  Development  Oi^ganization 
(CHDO)  set-aside  funding  in  completed 
"mixed-funded"  projects  where 
"regular"  (i.e.,  non-CHDO  set-aside) 
HOME  funds  were  also  used.  Therefore, 
nine  PJs  listed  in  Appendbc  1  to  the 
NOFA  were  improperly  assigned  0 
points  when,  in  fact,  their  CHDO(s)  had 
indeed  completed  rental  projects  of  5  or 
more  units,  as  reported  in  IDIS 
(Integrated  Disbursement  and 
Information  System)  during  the  two  year 
period  ending  June  30,  2003.  Appendix 
A  to  this  technical  correction  notice  lists 
the  nine  PJs  whose  scores  for  Selection 
Criterion  2C  are  being  raised  to  15  based 


upon  the  re-running  of  the  IDIS  data  to 
give  proper  credit  to  these  "mixed- 
funded"  projects.  The  total  scores 
assigned  to  these  PJs  on  the  "pre- 
scored"  portion  of  the  competition  are 
being  adjusted  accordingly. 

As  a  consequence  of  the  scoring 
change,  which  could  affect  the  decision 
of  these  PJs  to  apply  under  the  HOME 
competition,  the  deadline  for 
submission  of  applications  is  being 
moved  back  to  December  18,  2003. 

All  other  guidance  and  requirements 
contained  in  the  original  NOFA, 
including  the  scores  assigned  to  PJs  not 
appearing  on  Appendbc  A,  are 
unchanged. 

Accordingly,  the  Notice  of  Funding 
Availability  for  the  Competitive 
Reallocation  of  HOME  Fimds  to  Provide 
Permanent  Housing  for  the  Chronically 
Homeless,  published  in  the  Federal 
Register  on  October  15,  2003,  (68  FR 
59450)  is  corrected  to  read  as  follows: 

1.  On  page  59450,  in  the  first  column 
under  Program  Overview  and  again 
under  section  I,  Application  Due  Date, 
Standard  Forms,  Further  Information, 
and  Technical  Assistance,  the  deadline 
for  submission  of  applications  is 
changed  to  December  18,  2003. 

2.  On  page  59454,  in  the  middle 
column,  under  section  VI.  entitled, 
"Application  Requirements  and 
Checklist  for  Application  Submission," 
a  new  paragraph  at  the  end  of  this 
section  to  read  as  follows: 

"New  government-wide  DUNS 
requirement.  Beginning  October  1,  2003, 
all  applicants  must  provide  a  Dun  and 
Bradstreet  Data  Universal  Nimibering 
System  (DUNS)  number  to  apply  for  a 


grant  or  cooperative  agreement  from  the 
federal  government.  Applicants  are 
required  to  provide  a  DUNS  niunber 
with  the  application.  OMB  is  currently 
updating  the  SF-424  to  accommodate 
the  submission  of  the  DUNS,  however, 
at  this  time,  applicants  should  simply 
indicate  the  DUNS  number  on  a 
separate  sheet  of  paper  and  include  with 
the  application  package.  Organizations 
can  receive  a  DUNS  niunber  at  no  cost 
by  calling  the  dedicated  toll-free  DUNS 
Number  request  line  at  1-866-705-5711 
or  applying  on-line  at 
www.dunandbradstreet.com.  For  faster 
service,  HUD  recommends  using  the 
telephone  request  line  to  obtain  the 
DUNS  niunber." 

3.  On  Appendix  1.  beginning  on  page 
59455,  the  scores  assigned  to  nine 
participating  jurisdictions  for  Selection 
Criterion  2C  and,  consequently,  their 
total  scores  are  changed.  The  specific 
PJs  affected  by  this  change  are  St. 
Petersburg,  FL  (page  59458);  Dupage 
County  Consortium,  IL  (page  59458); 
New  Orleans,  LA  (page  59459);  Quincy 
Consortium,  MA  (page  59460); 
Middlesex  County  Consortium,  NJ  (page 
59462);  Ocean  County  Consortium,  NJ 
(page  59462);  AUoona,  PA  (page  59463); 
Utah,  UT  (page  59465);  and  Bellingham, 
WA  (page  59466).  A  list  of  the  affected 
PJs  and  their  revised  scores  is  found  on 
Appendix  A  to  this  notice. 

Dated:  November  10,  2003. 

Roy  A.  Beraardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

BILLING  CODE  4210-29-P      . 
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y:  This  Federal  Register  notice       or  speech  impairments  may  access  this 
s  important  information  recently     number  through  'I'T  Y  by  calling  the  toU- 
)y  HUD's  Office  of  the  Inspector      free  Federal  Information  Relay  Service 
on  detecting  and  preventing            at  (800)  877-8339. 
feiting  of  local  housing  authority     SUPPLEMENTARY  INFORMATION: 

I.  Backerounch 

THER  INFORMATION  CONTACT:                          ^^ 

OIG^raud  Alert:  Bulletin  on  Detecting 
and  Preventing  Counterfeiting  of 
Houaing  Autttority  Checica 

AGENCY:  Office  of  the  Inspector  General, 

HUD. 

ACTION:  Notice. 


Bryan  P.  Saddler,  Counsel  to  the 
Inspector  General,  Office  of  Legal 
Coimsal  Office  of  Inspector  General, 
Room  8260,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-4500, 
telephc  ne  (202)  708-1613  (this  is  not  a 
toU-frei!  number).  Persons  with  hearing 


The  HUD  Office  of  Inspector  General 
is  established  by  law  to  provide 
independent  and  objective  reporting  to 
the  Secretary,  the  Congress,  and  the 
American  people  through  its  audit  and 
investigative  activities.  HUD's  OIG 
works  to  promote  the  integrity, 
efficiency  and  effectiveness  of  HUD 


programs  and  operations  to  assist  the 
Department  in  meeting  its  mission. 
HUD's  OIG  is  charged  specifically  with 
combating  waste,  fraud,  and  abuse  in 
the  administration  of  HUD  programs 
and  operations. 

Consistent  with  this  charge,  Section  II 
of  this  notice  presents  OIG's  recently 
issued  bulletin  on  detecting  and 
preventing  counterfeiting  of  local 
housing  authority  (HA)  checks. 

n.  Fraud  Information  Bulletin: 
Detectiiig  and  Preventing  Counterfeiting 
of  HA  Checks  Purpose 

This  Bulletin  highlights  a  recurring 
problem  in  the  production  of  coimterfeit 
Housing  Authority  checks  across  the 
country. 

Background 

OIG's  mission  is  to  provide  policy 
direction  for  HUD  and  to  conduct, 
supervise,  and  coordinate  audits, 
investigations,  and  other  activities  for 
the  purpose  of  promoting  economy  and 
efficiency  in  the  administration  of  the 
programs  and  operations  of  HUD  and 
preventing  and  detecting  fraud  and 
abuse  in  such  programs.  HUD 
administers  Federal  aid  to  local  housing 
agencies  (HAs)  that  own  and  operate 
housing  for  low-income  residents  at 
rents  they  can  aiford.  During  the  course 
of  audits  and  investigations  of,  and 
relating  to,  HAs,  OIG  has  detected 
numerous  bank  fraud  schemes 
victimizing  HAs  across  the  country. 
Examples  of  these  schemes  follow. 

Examples 

In  Cleveland,  OH,  fourteen 
individuals  were  indicted  for 
conspiracy  to  defraud  local  banks, 
merchants,  businesses,  euid  the 
Cuyahoga  Metropolitan  Housing 
Authority  (CMHA).  These  individuals 
allegedly  comprised  a  loosely  connected 
ring  formed  to  counterfeit  payroll  and 
business  checks.  The  ring  was  led  by  a 
felon  with  a  prior  uttering  conviction. 
He  used  "recruiters"  who,  in  turn, 
would  seek  out  individuals  who  were 
willing  to  provide  their  identification, 
and  in  some  cases,  thefr  own  bank 
accounts,  to  deposit  coimterfeit  checks 
which  he  made  on  a  personal  computer. 
The  felon,  the  recruiters,  and  check 
utterers  would  then  split  the  proceeds. 
Counterfeit  check  amounts  ranged  from 
as  little  as  $300  to  more  than  $16,000. 
Six  of  the  defendants  were  indicted  for 
passing  counterfeit  checks  that 
displayed  either  the  payroll  or  Section 
8  accoimt  numbers  of  the  CMHA. 
CMHA's  loss  estimates  exceed  $49,500. 

In  St.  Louis,  MO,  an  individual  was 
indicted  on  two  counts  of  bank  fraud  for 
allegedly  manufacturing  coimterfeit 
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checks  drawn  on  accounts  of  the  City  of 
St.  Louis  and  St.  Louis  County  Housing 
Authority  (SLCHA).  The  individual 
engaged  in  his  scheme  beginning  in 
October  2002  and  continuing  until  April 
2003,  and  over  $80,000  in  fraudulent 
SLCHA  checks  were  created  and  uttered 
in  the  St.  Louis  metropolitan  area. 
SLCHA  lost  over  $28,000  from  its 
Section  8  account. 

What  Happens 

As  part  of  a  counterfeiting  scheme, 
bank  routing  and  account  numbers  of 
HAs  are  used  to  create  counterfeit 
checks.  Among  other  means, 
counterfeiters  obtain  the  routing  and 
account  numbers  from:  (1)  HA 
employees  and  vendors  who  receive 
pajToll  checks  or  other  checks  from  an 
HA;  and  (2)  HA  residents  who  receive 
utility  or  other  checks  from  an  HA. 
Counterfeiters  then  employ  personal 
computers,  commercially  available 
software,  and  check  stock  to 
manufacture  bogus  checks  using  the 
legitimate  routing  and  account  numbers. 
In  some  cases  investigated  by  OIG,  the 
counterfeit  checks  were  used  to  buy 
computer  equipment,  which  in  turn  was 
used  to  manufacture  more  fictitious 
checks. 

The  Problem 

Federal  fimds  are  at  risk,  and  from  an 
HA's  standpoint  avoiding  victimization 
can  be  difficult.  First,  even  tiny  HAs 
-  have  numerous  employees  and  vendors 
who  regularly  receive  HA  checks,  and  it 
only  takes  one  such  employee  or  vendor 
to  open  an  HA  to  fraud.  Second,  many 
HAs  issue  utility  checks  directly  to 
residents  via  the  U.S.  mail.  These 
residents  may  participate  in  a  scheme 
against  the  HA,  or  their  utility  checks 
could  be  intercepted  from  the  mail  by  a 
third  party.  Third,  check  stock  and 
business  check  software  is  readily 
available  at  local  office  supplies  stores. 
Fourth,  counterfeit  checks  are  usually 
cashed  at  local  mom/pop  stores  that 
don't  have  check  authentication 
equipment  or  protocols.  Fifth,  numerous 
false  identities  accompany  the 
counterfeit  checks,  and  local  merchants 
don't  necessarily  have  the  will  or  ability 
to  detect  false  identifications. 

Red  Flags 

An  accounting  discrepancy  detected 
by  monthly  bank  reconciliation 
performed  by  the  HA.  A  discrepancy  in 
the  check  stock  (e.g.,  color,  design) 
ordinarily  used  by  the  HA.  Suspicious 
endorsements  on  cancelled  checks. 
Unusual  disbursements. 


HA  Responsibility.  What  Can  Be  Done? 

Internal  Controls 

The  first  step  in  preventing  this  type 
of  scheme  is  for  HAs  to  enhance 
procedures  for  preventing  and  detecting 
fraud  and  mismanagement  (i.e.,  to 
improve  iHtemal  controls).  The  most 
effective  internal  control  concept  is 
separation  of  duties.  An  ideal  system  of 
internal  controls  will  separate  three 
functions:  (1)  Authorizing  transactions; 
(2)  keeping  books;  and  (3)  handling 
funds.  When  staff  size  is  too  small  to 
permit  separation  of  duties,  closer 
supervision  is  needed  to  occasionally 
check  for  problems.  Other  steps  that  can 
be  taken  to  improve  internal  controls 
include  HAs  paying  for  all 
disbursements  by  sequentially  pre- 
numbered  checks,  reconciling  accounts 
receivables  to  the  general  ledger  on  a 
monthly  or  more  frequent  basis, 
reviewing  cancelled  checks  for 
suspicious  endorsements  and  unusual 
disbursements,  and  requiring  timely 
audits. 

External  Controls 

Positive  Pay  Agreements.  The  most 
effective  external  control  concept  is 
Positive  Pay  Agreements  (a/k/a  Check 
Registries).  This  form  of  external  control 
protects  the  HA  from  absorbing  the  loss 
involved  with  counterfeit  checks  if  a 
bank  fails  to  identify  a  counterfeit  check 
and  makes  payment.  Many  banks  will 
enter  into  a  security  contract  (Positive 
Pay  Agreements)  with  HAs,  whereby  the 
HAs  are  responsible  for  submitting 
electronic  registries  to  the  bank 
indicating  checks  that  have  been 
legitimately  drawn  of  the  HA's 
operating  account.  Upon  receipt  of  the 
registry,  the  bank  compares  all  checks 
received  for  pa)mient  against  the 
registry.  Any  check  that  is  not  listed  on 
the  registry  is  rejected  for  payment.  The 
bank  makes  a  copy  of  the  unverified 
check  and  forwards  it  to  the  HA  for 
appropriate  investigation.  The  bank 
returns  the  unpaid  check  to  the  original 
depositor  and  the  HA  will  not  incur  a 
loss  on  the  unverified  check.  In  the 
event  the  bank  pays  a  counterfeit  check, 
the  HA  is  not  responsible  for  the 
amount  paid  out  by  the  bank.  While  the 
registry  does  not  prevent  the  production 
of  counterfeit  HA  checks,  it  does  reduce 
the  financial  loss  to  the  HA  and  the 
Federal  Government.  Positive  Pay 
Agreements  have  been  an  effective  tool 
in  the  detection  and  prevention  of  check 
fraud.  At  least  one  bank  fraud  scheme 
that  is  currently  under  OIG  investigation 
is  the  result  of  a  Positive  Pay  Agreement 
detection. 

Electronic  Payment  Systems.  HAs 
may  also  consider  converting  to  an 
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electronic  payment  system.  By 
eliminating  utility  and/or  payroll  checks 
HAs  will  reduce  access  to  routing  and 
account  numbers  and,  thus,  the 
opportunity  for  counterfeiting.  In  that 
regard,  conversion  to  electronic  fund 
transfers  for  resident  utilities  and  direct 
deposit  of  payroll  would  close  off  two 
avenues  t^at  OIG  investigations  have 
demonstrated  allow  fraud  to  occiu*. 

Dated:  November  12.  2003. 
Kenneth  M.  Donohue, 
Inspector  General. 

[FR  Doc.  03-28667  Filed  11-14-03;  8:45  am] 
BILLING  CODE  4210-7»-P 


DEPARTMENT  OF  THE  INTERfOR 

Bureau  of  Land  Management 

[OfM)10-1020-PK;  HAG  04-0026] 

Meeting  Notice  for  the  Southeast 
Oregon  Resource  Advisory  Council 

agency:  Bureau  of  Land  M^agement 
(BLM),  Lakevievy  District. 

SUMMARY:  The  Southeast  Oregon 
Resource  Advisory  Council  (SEORAC) 
will  hold  a  meeting  for  all  members 
from  8  a.m.  to  5  p.m.  Pacific  Time  (PT), 
Monday,  December  8,  2003  and  8  a.m. 
to  2  p.m.  (PT)  on  Tuesday,  December  9, 
2003  at  the  BLM,  Bums  District  Office. 
The  meeting  is  open  to  the  public. 
Members  of  the  public  in  the  Bums  area 
may  attend  the  meeting  in  person  at  the 
Bums  District  Office,  Conference  Room, 
HC  74-12533,  Hwy  20  West,  Hines, 
Oregon  97738. 

The  meeting  topics  t^at  may  be 
discussed  by  the  Council  include  a 
discussion  of  issues  within  Southeast 
Oregon  related  to:  Welcome  new 
members.  Set  2004  meeting  dates. 
Update  on  National  Fire  Plan 
implementation.  Healthy  Forest 
Initiative  as  it  relates  to  Eastern  Oregon, 
Noxious  Weeds — update  and 
explanation  on  national  process.  Report/ 
Update  on  Sage  Grouse  Conservation 
Plan,  Report/Update  on  Sustainable 
Working  Landscapes,  Tour  of  Bums 
Wild  Horse  facility.  Update  on  Steens 
Mountain  Advisory  Council  activities. 
Update  on  Steens/ Andrews  RMP/EIS, 
SEORAC  Subcommittee  meetings  and 
reports,  Simimary  of  Rangeland  Health 
Assessment  process.  Federal  Officials' 
update  and  other  issues  that  may  come 
before  the  Coimcil. 

Information  to  be  distributed  to  the 
Council  members  is  requested  in  written 
format  10  days  prior  to  the  Council 
meeting.  Public  comment  is  scheduled 
for  11:15  a.m.  to  11:45  a.m.  (PT)  on 
Monday,  December  8,  2003. 


FOR  FUF  THER  INFORMATION  CONTACT: 

AdditiG  lal  information  concerning  the 
SEORA  Z  conference  call  may  be 
obtaine  1  from  Pam  Talbott,  Contact 
Represe  ntative,  Lakeview  Interagency 
Office,    301  South  G  Street,  Lakeview, 
OR  97680  (541)  947-6107,  or 
ptalbot  @or.blm.gov  and/or  from  the 
foUowii  ig  Web  site  <http:// 
www.ot  blm.gov/SEOR-RAC>. 

Dated:  November  10,  2003. 
Steven  / .  Ellis, 
District  I  tanager. 

[FR  Doc.  03-28601  Filed  11-14-03;  8:45  am] 
BILUNG  C  >DE  4310-33-P 


DEPARtTMENT  OF  THE  iNTERiOR 
Bureau  of  L^nd  Management 

[vinr-92(  -1310-o-n  wvwi  54931  ] 

Notice  I  >f  Proposed  Reinstatement  of 
Termin  ited  Oil  and  Gas  Lease 
WYW1!4931 


AGENCY 

Interior 


Bureau  of  Land  Management; 


Notice  of  proposed 
reinstatpment  of  terminated  oil  and  gas 


action: 

reinst 
lease. 


SUMMAF  Y:  Pursuant  to  the  provisions  of 
30  U.S.i  1  188(d)  and  (e),  and  43  CFR 
3108.2-  3(a)  and  (b)(1).  a  petition  for 
reinstat  jment  of  oil  and  gas  lease 
WYWll  i4931  for  lands  in  Converse, 
County  Wyoming,  was  timely  filed  and 
was  ace  ompanied  by  all  the  required 
rentals  jccruing  from  the  date  of 
termina  tion. 


FOR 

Bureau 
Lewis, 


FUF  THER  I 


INFORMATION  CONTACT: 

of  Land  Management,  Pamela  J. 
I  Ihief,  Fluid  Minerals 
Adjudi*  ation,  at  (307)  775-r6176. 

SUPPLEI  lENTARY  INFORMATION:  The  lessee 
has  agr(  ed  to  the  amended  lease  terms 
for  rent  lis  and  royalties  at  rates  of 
$10.00  )er  acre,  or  fraction  thereof,  per 
year  an  1 16%  percent,  respectively.  The 
lessee  1  as  paid  the  required  $500 
admini  ifrative  fee  and  $166  to 
reimbu  se  the  Department  for  the  cost  of 
this  Fei  era]  Register  notice.  The  lessee 
has  mel  all  the  requirements  for 
reinstat  ament  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Leuid 
Managffinent  is  proposing  to  reinstate 
lease  V\|yW1  54931  effective  March  1, 
2003,  siibject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increasi  sd  rental  and  royalty  rates  cited 
above. 


Dated:  September  26, 2003. 
Pamela  J.  Lewis, 

Chief,  Fluid  Minerals  Adjudication. 
[FR  Doc.  03-28640  Filed  11-14-03;  8:45  am] 
BILUNG  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-952-04-1420-BJ] 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 

EFFECTIVE  DATES:  Fifing  is  effective  at  10 
a.m.  on  the  dates  indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Clark,  Acting  Chief,  Branch  of 
Geographic  Sciences,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  1340  Financial  Blvd.,  P.O.  Box 
12000,  Reno,  Nevada  89520,  (775)  861- 
6541. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada, 
on  July  11,  2003: 

The  plat,  in  three  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  west  boundary,  a  portion  of  the 
subdivisional  lines  and  a  portion  of  the 
subdivision-of-section  lines  of  section 
20,  the  further  subdivision  of  section  20, 
the  subdivision  of  sections  29  and  30, 
and  metes-and-bounds  surveys  in 
sections  19,  20,  29,  and  30,  Township 
23  South,  Range  62  East,  Mount  Diablo 
Meridian,  Nevada,  under  Group  No. 
809,  was  accepted  July  10,  2003. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  tbe  Bmeau  of 
Lemd  Management. 

2.  The  Plat  of  Survey  of  the  following 
described  lands  were  officially  filed  at 
the  Nevada  State  Office,  Reno;  Nevada, 
on  September  5,  2003: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  6,  and  a  metes-and-bounds 
survey  in  section  6,  Township  18  North, 
Range  29  East,  Mount  Diablo  Meridian, 
Nevada,  under  Group  No.  813,  was 
accepted  September  4,  2003. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Reclamation. 

3.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 


filed  at  the  Nevada  State  Office,  Reno, 
Nevada,  on  September  9,  2003: 

The  supplemental  plat,  showing  a 
subdivision  of  lot  4,  section  30, 
Township  14  North,  Range  71  East, 
Mount  Diablo  Meridian,  Nevada,  was 
accepted  September  9,  2003. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

4.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  aH  authorized  purposes,  "niese 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
siu^eys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  November  7,  2003. 
David  ;.  Clark, 

Acting  Chief  Cadastral  Surveyor,  Nevada. 
[FR  Doc.  03-28590  Filed  11-14-03;  8:45  am] 
BILUNG  CODE  4310-HC-P  ;- 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Special  Trustee  for 
American  Indians 

Tribal  Consultation  on  Participation  by 
the  Office  of  the  Special  Trustee  for 
American  Indians  In  the  Department  of 
the  interior  Consolidation  of  Agency 
Appraisal  Functions:  Reopening  of 
Comment  Period 

agency:  Office  of  the  Special  Trustee  for 

American  Indians,  Interior. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  Notice  is  hereby  given  that 
the  period  during  which  the  Office  of 
the  Special  Trustee  for  American 
Indians  (OST)  will  accept  written 
comments  concerning  potential  issues 
related  to  participation  by  OST  in  the 
Department  of  the  Interior  plan  to 
consolidate  agency  appraisal  functions, 
has  been  reopened  to  be  effective  from 
the  date  of  this  publication  in  the 
Federal  Register  until  December  1, 
2003.  Pursuant  to  the  September  17, 
2003  notice  published  in  the  Federal 
Register,  the  period  for  written 
comments  on  this  matter  closed  on 
November  7,  2003.  In  response  to  tribal 
requests,  however,  OST  is  reopening  the 
conunent  period  and  extending  it  to 
December  1,  2003,  to  allow  tribes  and 
other  interested  parties  an  extended 
opportunity  to  provide  written 
comments  on  this  matter. 

On  June  19,  2003,  Secretary  of  the 
Interior  Gale  Norton  annoimced  that 
real  estate  appraisal  functions  currently 


performed  by  various  agencies  within 
the  D^artment  would  be  consolidated 
into  a  single  office.  This  action  is  taken 
in  response  to  concerns  about  the 
objectivity  and  management  of  appraisal 
functions  carried  out  by  several  agencies 
within  the  Department,  and 
documented  in  reports  issued  by  the 
Department's  Inspector  General,  the 
General  Accounting  Office  and  other 
groups. 

The  goals  of  a  consolidated  appraisal 
organization  include:  To  restore  public 
and  consumer  confidence  in  land 
valuations;  to  ensiue  greater  appraiser 
independence  for  unbiased  valuation 
services  that  meet  the  highest 
professional  standards;  and  a  sharing  of 
skills  and  resources  throughout  the 
Department.  In  addition,  the 
consolidation  is  expected  to  provide 
better  coordination  and  consistency  of 
appraisal  guidance,  enhanced 
professional  development  of  appraisers, 
and  greater  efficiencies  in  contract 
monitoring  and  development. 

Since  July  2003,  OST  has  participated 
in  the  Departmental  action  team 
composed  of  appraisal  and  realty 
specialists  ft-om  affected  offices  within 
the  Department.  The  action  team  has 
been  meeting  to  determine  the  best  way 
to  accomplish  the  consolidation,  with  as 
minimal  disruption  to  appraisal  services 
as  possible.  Participation  on  this  action 
team,  and  additional  discussions  with 
the  Department,  indicate  that  it  would 
be  in  the  best  interest  of  the  OST 
appraisal  program  to  join  this 
consolidation.  Specific  issues  unique  to 
the  appraisal  of  Indiem  trust  assets  as 
conducted  by  the  OST  Office  of 
Appraisal  Services,  and  by  self- 
governance  and  self-determination 
tribes,  however,  require  special 
consideration.  OST  held  four  tribal 
consultation  sessions  to  discuss  these 
issues.  Two  meetings  were  held  on 
September  24,  2003  in  Tulsa.  Oklahoma, 
and  two  meetings  were  held  on  October 
28,  2003  in  Las  Vegas,  Nevada.  In 
response  to  requests  for  additional  time 
to  submit  written  comments  on  the 
proposal  to  OST,  the  comment  period 
has  been  reopened  fitjm  the  date  of 
publication  to  December  1,  2003. 
DATES:  All  comments  are  due  by 
December  1,  2003. 
ADDRESSES:  Send  or  hand-deliver 
written  comments  to:  Carrie  Moore, 
Office  of  the  Special  Trustee  for 
American  Indians,  1849  C  Street,  NW., 
Suite  5140,  Washington,  DC  20240. 
Submissions  by  facsimile  should  be  sent 
to  (202) 208-7545. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Moore  at  (202)  208-4866  or  Pat 
Gerard  at  (505)  816-1313. 


SUPPLEMENTARY  MRMMATION:  The 
purpose  of  the  consultation  is  to  provide 
Indian  tribes  and  other  interested 
parties  with  the  opportimity  to 
comment  on  issues  relevant  to  OST 
participation  in  the  Department  of  the 
Interior  consolidation  of  agency 
appraisal  programs. 

mdividual  respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name,  street  address,  and 
other  contact  information  (such  as  fax  or 
phone  number)  from  public  review  or 
from  disclosure  imder  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowable  by  law.  We  will 
make  available  for  public  inspection  in 
their  entirety  all  submissions  fit)m 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Special  Trustee  for  American  Indians  by 
209  DM  11. 

Ross  Swimmer, 

Special  Trustee  for  American  Indians,  Office 
of  the  Special  Trustee  for  American  Indians. 
(FR  Doc.  03-28478  Filed  11-14-03;  8:45-am] 

BHJJNG  COOe  4310-a2-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  ((»-146)] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meetii^  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Advisory  Committee. 
DATES:  Monday,  December  8,  2003,  from 
10  a.m.  imtil  5  p.m. 
ADDRESSES:  Holiday  Inn  Washington 
Capitol,  550  C  Street  SW.,  Washii^on, 
DC  20024. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Bradley  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-0826. 
SUPPI^MENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capability  of  the  meeting 
room. 
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The  agenda  for  the  meeting  is  as 
follows: 

— Status  of  the  International  Space 

.Station  Research  Institute 
—Overview  of  the  Space  Telescope 

Science  Institute 
— ^Role  of  the  International  Space 

Station  Research  Institute  in  NASA's 

Mission 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign*a  visitor's  register. 

June  W.  Edwards. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FRDoc.  03-28661  Filed  11-14-03;  8:45  am] 

MJJNO  CODE  7S10-01-P 


NATIONAL  COMMISSION  ON 
TERRORIST  ATTACKS  UPON  THE 
UNITED  STATES 

Public  Hearing 

action:  Notice  of  public  hearing. 

SUMMARY:  The  National  Commission  on 
Terrorist  Attacks  Upon  the  United 
States  will  hold  its  fifth  public  hearing 
on  November  19,  2003,  at  Drew 
University  in  Madison,  NJ.  Witnesses 
will  speak  about  issues  related  to 
"Private/Public  Sector  Partnerships  for 
Emergency  Preparedness." 
Representatives  of  the  media  should 
register  in  advance  of  the  hearing  by 
visiting  the  Commission's  Web  site  at 
www.9-11  commission.gov.  Seating  for 
the  general  public  will  be  on  a  first- 
come,  first-served  basis.  Press 
availability  will  occur  at  the  conclusion 
of  the  hearing. 

DATES:  November  19,  2003, 10  a.m.  to  5 
p.m.  Press  availability  to  follow. 

LOCATION:  Baldwin  Gymnasiiun,  Drew 
University,  36  Madison  Ave,  Madisonr, 
NJ.  07940. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Felzenberg,  (202)  401-1725  (office)  or 
(2021236-4878  (cellular). 

SUPPLEMENTARY  INFORMATION:  Please 
refer  to  Public  Law  107-306  (November 
27,  2002),  tide  VI  (Legislation  creating 
the  Commission),  and  the  Commission's 
Web  site:  www.9-li  commission.gov. 

Dated:  November  12,  2003. 
Philip  Zelikow, 
Executive  Director. 

IFR  Doc.  03-28648  Filed  11-14-03;  8:45  am) 
MUiNO  CODE  aaoo-oi-«i 


NATIONAL 


ARTS 


FOUNDATION  FOR  THE 
AND  HUMANITIES 


Genari  i  Clearance  for  Guidellnee, 
Appllo  rtlona.  Reporting  Forma  and 
Custoi  ler  Surveya 

AGENC1 :  Institute  of  Museiun  and 
Library  Services. 
ACnON  Notice  of  Requests  for 
Inform  ition  Collection,  Submission  for 
OMB  Neview. 


JMMAiY 

ibraryjs 


SUMMAlY:  The  Institute  of  Museum  and 
Library  Services  announces  the 
foUovdbg  information  collection  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approvel  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-ll3,  44  U.S.C.  Chapter  35).  A 
copy  of  the  proposed  forms  may  be 
obtained  by  calling  the  Institute  of 
Museu^  and  Library  Services,  Director 
of  Research  and  Technology,  Rebecca 
Danve^  at  (202)  606-2478.  Individuals 
who  uae  a  telecommunications  device 
for  the  deaf  (TTY/TDD)  may  call  (202) 
606-8C  36. 

DATES:  Comments  must  be  received  by 
Decem  lei  17,  2003.  OMB  is  particularly 
interes  ed  in  comments  which: 

•  Ev  duate  whether  the  proposed 
collect  on  of  information  is  necessary 
for  the  proper  performance  of  the 
functic  ns  of  the  agency,  including 
wheth<  r  the  information  will  have 
practic  d  utility; 

•  Ev  iluate  the  accuracy  of  the 
agency  s  estimate  of  the  burden  of  the 
proposfed  collection  of  information, 
includkig  the  validity  of  the 
metho(  ology  and  assumptions  used; 

•  En  hance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collect  }d;  and 

•  M  nimize  the  burden  of  the 
collect  on  of  information  on  those  who 
are  to  ^spond,  including  through  the 

Appropriate  automated, 
lie,  mechanical,  or  other 
^ogical  collection  techniques  or 
arms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responkes. 

5ES:  For  a  copy  of  the  form 
^:  Rebecca  Danvers,  Director  of 
and  Technology,  Institute  of 
and  Library  Services,  1100 
[Ivania  Ave.,  NW.,  Room  223, 
Washi|igton,  DC  20506. 
SUPPt-^HENTARY  INFORMATION: 

I.  Bad  ground 

The  nstitute  of  Museum  and  Library 
Servio  !s  is  an  independent  Federal 
grant-]  laking  agency  authorized  by  the 
Museu  m  and  Library  Services  Act. 
Public  Law  104-208.  The  IMLS 


use  of  i 
electro 
technc 
other : 


ADDREl 

contac 
Resea 
Musei 
Penns^ 


provides  a  variety  of  grant  programs  to 
assist  the  nation's  museums  and 
libraries  in  improving  their  operations 
and  enhancing  their  services  to  public. 
Museums  and  libraries  of  all  sizes  and 
types  may  receive  support  from  IMLS 
programs. 

Pub.  L.  104-208  enacted  on 
September  30. 1996  contains  the  Library 
Services  and  Technology  Act  and  the 
Museum  Services  Act. 

Pub.  L.  104-208  authorizes  the 
Director  of  the  Institute  of  Museum  and 
Library  Services  to  make  grants  to 
States,  and  to  Indian  tiibes  and  to 
organizations  that  primarily  serve  and 
represent  Native  Hawaiians  to — 

(1)  Consolidate  Federal  library  service 
programs; 

(2)  stimulate  excellence  and  promote 
access  to  learning  and  information 
resources  in  all  t)rpes  of  libraries  for 
individuals  of  all  ages; 

(3)  promote  library  services  that 
provide  all  users  access  to  information 
through  State,  regional,  national  and 
international  electronic  networks; 

(4)  provide  linkages  among  and 
between  libraries; 

(5)  promote  targeted  library  services 
to  people  of  diverse  geographic, 
cultural,  and  socioeconomic 
backgrounds,  to  individuals  with 
disabilities,  and  to  people  with  limited 
functional  literacy  or  information  skills. 

Pub.  L.  104-208  also  provides 
authority  for  the  Director  to  make 
grants,  and  to  enter  into  contracts  and 
cooperative  agreements  for  activities 
that  may  include: 

(1)  Education  and  training  of  persons 
in  library  and  information  science, 
particularly  in  ares  of  new  technology 
and  other  critical  needs,  including 
graduate  fellowships,  traineeships,        ' 
institutes  and  other  programs. 

(2)  research  and  demonstration 
projects  related  to  the  improvement  of 
libraries,  education  in  library  and 
information  science,  enhancement  of 
library  services  through  effective  and 
efficient  use  of  new  technologies,  and 
dissemination  of  information  derived 
from  such  projects; 

(3)  preserving  or  digitization  of  library 
materials  and  resources,  giving  priority 
to  projects  emphasizing  coordination, 
avoidance  of  duplication,  and  access  by 
researchers  beyond  the  institution  of 
library  entity  undertaking  the  project; 
and 

(4)  model  programs  demonstrating 
cooperative  efforts  between  libraries  and 
museums.  - 

Pub.  L.  104-208  also  provides 
authority  for  the  Director  to  make  grants 
to  museums  for  activities  such  as — 

(1)  Programs  that  enable  museums  to 
construct  or  install  displays. 
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interpretations,  and  exhibitions  in  order 
to  improve  museum  services  provided 
to  the  public: 

(2)  assisting  museums  in  developing 
and  maintain  professionally  trained  or 
otherwise  experienced  staff  to  meet  the 
needs  of  the  museums; 

(3)  assisting  museums  in  meeting  the 
administrative  costs  of  preserving  and 
maintaining  the  collections  of  the 
museums,  exhibiting  the  collections  to 
the  public,  and  providing  educational 
programs  to  the  public  through  the  use 
of  the  collections; 

(4)  assisting  museums  in  cooperating 
with  each  other  in  developing  traveling 
exhibitions,  meeting  transportation 
costs,  and  identifying  and  locating 
collections  available  for  loan; 

(5)  assisting  museums  in  the 
conservation  of  their  collections; 

(6)  developing  and  carrying  out 
specialized  programs  for  specific 
segments  of  the  public,  such  as 
programs  for  urban  neighborhoods,  rural 
areas,  Indian  reservations,  and  penal 
and  other  State  institutions;  and 

(7)  model  programs  demonstrating 
cooperative  efforts  between  libraries  and 
museums. 

The  Director  is  also  authorized  to 
enter  into  contracts  and  cooperative 
agreements  with  appropriate  entities  to 
strengthen  museiun  services. 

n.  Current  Actions 

To  administer  these  programs  of 
grants,  cooperative  agreements  and 
contracts,  IMLS  must  develop 
application  guidelines,  reports  and 
customer  service  surveys. 

Agency:  Institute  of  Museimi  and 
Library  Services. 

Titie:  Application  Guidelines,  Interim 
and  Final  Performance  Reports,  and 
Customer  Service  Surveys. 

OMB  Number:  313  7-002  9. 
J      Agency  A^umber;  3137. 

Frequency:  Annually. 

Affected  Public:  State  Library 
Administrative  Agencies,  museums, 
libraries. 

Number  of  Respondents:  2500. 
Estimated  Time  Per  Respondent:  1- 
40. 

Total  Burden  Hours:  35,000. 
Total  Annualized  capital/ startup 
costs:  0. 

Total  Annual  Costs:  0. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Attn.:  OMB  Desk  Officer  for  Education, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503, 
(202)  395-7316. 


Dated:  November  7,  2003. 
Rebecca  Danvera, 

Director  of  Research  and  Technology. 
[FR  Doc.  03-28591  Filed  11-14-03;  8:45  am] 

nUJNG  CODE  TUe-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Usting  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Cannon  Express,  Inc., 
Common  Stoclc,  $.01  Par  Value)  RIe 
No.  1-13917 

November  7,  2003. 

Cannon  Express,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereimder,2  to  withdraw  its  Common 
Stock.  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  states  that  it  wishes  to 
withdraw  its  Security  from  listing  and 
registration  on  the  Amex  because  the 
Company  is  no  longer  eligible  for 
continued  listing  on  the  Amex.  The 
Issuer's  management  states  that  the 
Issuer  would  not  be  in  a  position  to  file 
its  Form  10-K  and  Form  lO-Q  before 
the  deadline  required  by  the  Amex  and 
that  it  is  in  the  Issuer's  best  interest  to 
commence  a  voluntary  delisting  irom 
the  Amex. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  imder  Section  12(b)  of  the 
Act  3  and  shall  not  affect  its  obligation 
to  be  registered  imder  Section  12(g)  of 
the  Act.4 

Any  interested  person  may,  on  or 
before  December  2,  2003,  submit  by 
letter  to  the  Secretary  of  the  Seciirities 
and  Exchange  Commission,  450  Fifth 
Sti-eet,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the. 
application  has  been  made  in 


accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-28596  Filed  11-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvwtment  Company  Act  Relaase  No. 
26250;  812-12956] 

Alpine  Equity  Trust,  et  al.;  Notice  of 
Application 

November  7,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c),  12(d)(l)(J), 
and  17(b)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  irom  sections  12(d)(1)(A)  and 
(B)  and  17(a)  of  the  Act,  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 


'  15  U.S.C.  78Ad). 
2  17CFR240.12d2- 
M5  U.S.C.  78i(b). 
M5  U.S.C.  78i(g). 


2(d). 


Summary  of  Application:  The 
requested  order  would  permit  certain 
registered  management  investment 
companies  and  certain  entities  that  are 
excluded  from  the  definition  of 
investment  company  under  section 
3(c)(1)  or  3(c)(7)  of  the  Act  to  invest 
uninvested  cash  in  affiliated  money 
market  funds  in  excess  of  the  limits  in 
sections  12(d)(1)(A)  and  (B)  of  the  Act 

Applicants:  Alpine  Equity  Trust, 
Alpine  Series  Trust,  Alpine  Income 
Trust  (collectively,  the  "Investment 
Companies"):  Alpine  Woods  Growth 
Values.  L.P.,  Alpine  Woods  Growth 
Values  Financial  Equities,  L.P. 
(collectively,  the  "Private  Funds"); 
Alpine  Management  &  Research,  llJC 
("Alpine  Management");  and  Saxon 
Woods  Advisors,  LLC  ("Saxon  Woods"). 

Filing  Dates:  The  application  was 
filed  on  April  9,  2003,  and  amended  on 
November  7,  2003. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 


5l7CFR200.30-3(aKl). 


64920 


Federal  Register /Vol.  68 


No.  221 /Monday,  November  17,  2003 /Notices 


a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  2.  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  2500 
Westchester  Avenue,  Suite  109, 
Purchase,  NY  10577. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Yoder,  Attorney-Adviser,  at  (202)  942- 
0544  or  Mary  Kay  Freeh,  Branch  Chief 
at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0102  (telephone:  (202)  942- 
8090). 

Applicants'  Representations 

1.  Each  Investment  Company  is 
organized  as  a  Delaware  business  trust 
and  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Investment  Companies 
have  one  or  more  series,  each  with 
separate  investment  objectives  and 
policies.  Alpine  Woods  Growth  Values, 
L.P.  and  Alpine  Woods  Growth  Values 
Financial  Equities,  L.P.  are  Delaware 
limited  partnerships  excluded  from  the 
definition  of  investment  company  under 
the  Act  pursuant  to  section  3(c)(1)  or 
3(c)(7)  of  the  Act.  Alpine  Management 
is  a  Delaware  limited  liability  company 
registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
and  serves  as  investment  adviser  to  each 
series  of  the  Investment  Companies. 
Saxon  Woods  is  a  Delaware  limited 
liability  company  registered  under  the 
Advisers  Act  aiid  serves  as  sub-adviser 
to  a  series  of  Alpine  Series  Trust  and  as 
investment  manager  for  Alpine  Woods 
Growth  Values,  L.P.  and  Alpine  Woods 
Growth  Values  Financial  Equities,  L.P. 
(Alpine  Managem^it  and  Saxon  Woods 
or  any  entity  controUing,  controlled  by, 
or  under  common  control  with  Alpine 


Managi  iment  or  Saxon  Woods, 
collect  vely,  the  "Advisers").^ 

2.  A(  plicants  state  that  certain  Funds 
and  Pri  vate  Funds  (the  "Investing 
Funds' )  have,  or  may  be  expected  to 
have,  u  oinvested  cash  ("Uninvested 
Cash")  in  an  account  held  by  a 
custod  an.  Uninvested  Cash  may  result 
from  a  /ariety  of  sources,  including 
dividei  ids  or  interest  received  on 
portfol  o  securities,  unsettled  securities 
transac  lions,  reserves  held  for 

invest!  lent  strategy  purposes,  scheduled 
matiui  y  of  investments,  liquidation  of 
invest!  lent  securities  to  meet 
anticipited  redemptions,  dividend 
paymei  its,  or  new  monies  received  from 
investc  rs. 

3.  Aj  plicants  request  an  order  to 
permit  each  of  the  Investing  Funds  to 
invest  ts  Uninvested  Cash  in  shares  of 
one  or  nore  Funds  that  are  money 
market  funds  and  comply  with  rule  2a- 
7  unde  •  the  Act  ("Money  Market 
Funds' ),  and  to  permit  the  Money 
Market  Funds  to  sell  shares  to,  and 
redeeH  such  shares  from,  the  Investing 
Funds,  and  the  Advisers  to  effect  such 
purcha  ses  and  sales.  All  existing  and 
future  ''unds  that  invest  their 

Uninv(  sted  Cash  in  the  Money  Market 
Funds  ire  referred  to  as  "Registered 
Investi  ig  Funds,"  and  the  Private  Funds 
that  in'  'est  in  the  Money  Market  Funds 
are  ref«  rred  to  as  the  "Non-Registered 
Investi  ig  Funds."  Investment  of 
Uninv«  sted  Cash  in  shares  of  the  Money 
Market  Funds  will  be  made  only  to  the 
extent  hat  such  investments  are 
consist  ent  with  each  Registered 
Investi  ig  Fund's  investment  objectives, 
restrict  ions,  and  policies  as  set  forth  in 
its  proj  pectus  and  statement  of 
additional  information.  Applicants 
believa  that  the  proposed  transactions 
may  repuce  transaction  costs,  create 
more  liquidity,  increase  returns,  and 
diversi^  holdings. 

Applic  ants'  Legal  Analysis 

1.  Si  ction  12(d)(1)(A)  of  the  Act 
provid  ;s  that  no  investment  company 
may  ac  quire  securities  of  a  registered 
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AppI  cants  request  that  any  relief  granted  also 
any  other  registered  management 
investment  company  and  series  thereof  for  which 

r  currently  or  in  the  future  serves  as 

investment  adviser  ("Funds,"  and  together  with  all 

)r  future  series  of  the  Investment 

,  the  "Funds")  and  (b)  any  private 

investment  company  excluded  firom  the  definition 

investpient  company  under  section  3(c)(1)  or 

the  Act  for  which  an  Adviser  currently  or 
fu  ure  may  serve  as  investment  adviser  or 
I  artner  exercising  investment  discretion 
"  in  the  term  "Private  Funds.").  All  Funds 
Private  Funds  that  currently  intend  to  rely  on 
requited  order  are  named  as  applicants.  Any 
y  that  may  rely  on  the  order  in  the  future 
only  in  accordance  with  the  terms  and 
conditidlis  of  the  application. 


investment  company  if  such  securities 
represent  more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring  ~ 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
company  may  sell  its  seciirities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies.  Any 
entity  that  is  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(1)  or  3(c)(7)  of  the  Act  is 
deemed  to  be  an  investment  company 
for  the  purposes  of  the  3%  limitation 
specified  in  sections  12(d)(1)(A)  and  (B) 
with  respect  to  purchases  by  and  sales 
to  such  company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security,  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  section  12(d)(l){J)  to  permit  the 
Investing  Funds  to  use  their  Uninvested 
Cash  to  acquire  shares  of  the  Money 
Market  Funds  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(A),  provided,  however,  that  in 
all  cases  a  Registered  Investing  Fund's 
aggregate  investment  of  Uninvested   • 
Cash  in  shares  of  the  Money  Market 
Funds  will  not  exceed  25%  of  the 
Registered  Investing  Fund's  total  assets 
at  any  time.  Applicants  also  request 
relief  to  permit  the  Money  Market 
Funds  to  sell  their  securities  to  the  . 
Investing  Funds  in  excess  of  the 
percentage  limitations  in  section 
12(d)(1)(B). 

3.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  the 
abuses  that  sections  12(d)(1)(A)  and  (B) 
were  intended  to  prevent.  Applicants 
state  that  there  is  no  threat  of 
redemption  to  gain  imdue  influence 
over  the  Money  Market  Funds  due  to 
the  highly  liquid  natm-e  of  each  Money 
Market  Fimd's  portfolio.  Applicants 
state  that  the  proposed  arrangement  will 
not  result  in  inappropriate  layering  of 
fees.  Shares  of  the  Money  Market  Funds 
sold  to  the  Investing  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  service  fee  (as  defined  in  NASD 


Conduct  Rule  2830(b)(9)).  If  a  Money 
Market  Fund  offers  more  than  one  class 
of  shares,  each  Investing  Fund  will 
invest  its  Uninvested  Cash  only  in  the 
class  with  the  lowest  expense  ratio  at 
the  time  of  investment.  In  connection 
with  approving  any  advisory  contract 
for  a  Registered  Investing  Fund,  the 
board  of  trustees  of  each  Registered 
Investing  Fimd  ("Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19]  of  the  Act 
("Disinterested  Trustees"),  will  consider 
to  what  extent,  if  any,  the  advisory  fees 
charged  to  the  Registered  Investing 
Fund  by  the  Adviser  should  be  reduced 
to  account  for  reduced  services 
provided  to  the  Registered  Investing 
Fund  by  the  Adviser  as  a  result  of  the 
investment  of  Uninvested  Cash  in  a 
Money  Market  Fimd.  In  this  regard,  the 
Adviser  will  provide  the  Board  with 
specific  information  regarding  the 
approximate  cost  to  the  Adviser  of,  or 
portion  of  the  advisory  fee  under  the 
existing  advisory  contract  attributable 
to,  managing  the  Uninvested  Cash  of  the 
Registered  Investing  Fund  that  can  be 
expected  to  be  invested  in  the  Money 
Market  Funds.  Applicants  represent  that 
so  long  as  its  shares  are  held  by  an 
Investing  Fund,  no  Money  Market  Fund 
will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limitations  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  investment 
company.  Section  2(a)(3)  of  the  Act 
defines  an  affiliated  person  of  an 
investment  company  to  include  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  seciirities  of  the  other  person, 
any  person  5%  or  more  of  whose 
outstanding  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person, 
any  person  4^ectly  or  indirectly 
controlling,  controlled  by,  or  imder 
common  control  with  the  other  person, 
and  any  investment  adviser  to  the 
investment  company.  Because  each 
Fund  shares  a  common  investment 
adviser,  they  may  be  deemed  to  be 
imder  common  control  and  thus 
affiliated  persons  of  each  other.  In 
addition,  if  a  Registered  Investing  Fund 
purchases  more  than  5%  of  the  voting 
securities  of  a  Money  Market  Fimd,  the 
Money  Market  Fund  and  the  Registered 
Investing  Fund  may  be  affiliated 
persons  of  each  other.  As  a  result, 
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section  17(a)  would  prohibit  the  sale  of 
the  shares  of  Money  Market  Fimds  to 
the  Investing  Fimds,  and  the 
redemption  of  the  shares  by  the 
Investing  Fimds. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  1 7(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
persons  or  transactions  frtim  any 
provision  of  the  Act,  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

6.  Applicants  submit  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Money 
Market  Funds  by  the  Investing  Fimds 
satisfies  the  standards  in  sections  6(c) 
and  17(b)  of  the  Act.  Applicants  note 
that  shares  of  the  Money  Market  Funds 
will  be  purchased  and  redeemed  at  their 
net  asset  value,  the  same  consideration 
paid  and  received  for  these  shares  by 
any  other  shareholder.  Applicants  state 
that  the  Registered  Investing  Funds  will 
retain  their  ability  to  invest  Uninvested 
Cash  directly  in  money  market 
instruments  as  authorized  by  their 
respective  investment  objectives  and 
policies.  Applicants  state  that  a  Money 
Market  Fund  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  the  Money  Market 
Fund's  Board  determines  that  such  sale 
would  adversely  affect  the  Money 
Market  Fund's  portfolio  management 
and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  bom  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  unless  the 
Conunission  has  approved  the  joint 
aiTangement.  Applicants  state  ihat  the 
Investing  Funds  and  the  Money  Market 
Funds,  by  participating  in  the  proposed 
transactions,  and  the  Advisers,  by 
managing  the  proposed  transactions, 
could  be  deemed  to  be  participating  in 
a  joint  arrangement  within  the  meaning 
of  section  17(d)  and  rule  17d-l. 

8.  In  considering  whether  to  approve 
a  joint  transaction  under  rule  17d-l,  the 


Commission  considers  whether  the 
investment  company's  participation  in 
the  joint  transaction  is  consistent  widi 
the  provisions,  policies  and  purposes  of 
the  Act,  and  the  extent  to  wMch  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  state  that  the 
investment  by  the  Investing  Funds  in 
shares  of  the  Money  Market  Fimds 
would  be  on  the  same  basis  and  no 
different  from  or  less  advantageous  than 
that  of  other  participants.  Applicants 
submit  that  the  proposed  transactions 
meet  the  standards  for  an  order  under 
rule  17d-l. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  from  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l,  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  Rules  of  Conduct  of  the 
NASD)  or,  if  such  shares  are  subject  to 
any  such  sales  load,  redemption  fee, 
distribution  fee  or  service  fee,  an 
Adviser  will  waive  its  advisory  fee  for 
each  Investing  Fund  in  an  amount  that 
offsets  the  amount  of  such  fees  incurred 
by  the  Investing  Fund. 

2.  Before  the  next  meeting  of  the 
Board  of  a  Registered  Investing  Fund  is 
held  for  purposes  of  voting  on  an 
advisory  contract  under  section  15  of 
the  Act,  the  Adviser  to  the  Registered 
Investing  Fund  will  provide  the  Board 
with  specific  information  regarding  the 
approximate  cost  to  the  Adviser  of,  or 
portion  of  the  advisory  fee  under  the 
existing  advisory  contract  attributable 
to,  managing  the  Uninvested  Cash  of  the 
Registered  Investing  Fund  that  can  be 
expected  to  be  invested  in  the  Money 
Market  Funds.  Before  ^proving  any 
advisory  contract  for  a  Registereid 
Investing  Fund,  the  Board  of  the 
Registered  Investing  Fund,  including  a 
majority  of  the  Disinterested  Trustees, 
shall  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Registered 
Investing  Fund  by  the  Adviser  should 
be  reduced  to  account  for  reduced 
services  provided  to  the  Registered 
Investing  Fund  by  the  Adviser  as  a 
result  of  Uninvested  Cash  being 
invested  in  the  Money  Market  Funds. 
The  minute  books  of  the  Registered 
Investing  Fund  will  record  fully  the 
Board's  considerations  in  approving  the 
advisory  contract,  including  the 
considerations  relating  to  fees  referred 
to  above. 

3.  Each  of  the  Registered  Investing 
Funds  will  invest  Uninvested  Cash  in, 
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and  hold  shares  of,  the  Money  Market 
Funds  only  to  the  extent  that  the 
Registoed  Investing  Fund's  aggregate 
investment  of  Uninvested  Cash  in  the 
Money  Market  Funds  does  not  exceed 
25  {wrcent  of  the  Registered  Investing 
Fund's  total  assets.  For  purposes  of  this 
limitation,  each  Registered  Investing 
Fund  and  series  thereof  will  be  treated 
as  a  separate  investment  company. 

4.  Investment  by  a  Registered 
Investing  Fimd  in  shares  of  the  Money 
Mari:et  Funds  will  be  in  accordance 
with  each  Registered  Investing  Fund's 
respective  investment  restrictions  and 
will  be  consistent  with  each  Registered 
Investing  Fimd's  policies  as  set  forth  in 
its  prospectus  and  statement  of 
additional  information. 

5.  Each  Registered  Investing  Fund  and 
each  Money  Market  Fund  relying  on  the 
order  will  be  advised  by  an  Adviser.  A 
Registered  Investing  Fimd  that  is 
subadvised,  but  not  advised,  by  an 
Adviser  may  rely  on  the  order  provided 
that  the  Adviser  manages  the 
Uninvested  Cash  and  the  Registered 
Investing  Fund  is  in  the  same  group  of 
investment  companies  (as  defined  in 
12(d)(1)(G)  of  the  Act)  as  the  Money 
Market  Fund  in  which  the  Registered 
Investing  Fund  invests  its  Uninvested 
Cash.  Each  Non-Registered  Investing 
F\md  will  be  advised  by  an  Adviser  or 
have  an  Adviser  as  its  general  partner 
exercising  investment  discretion. 

6.  So  long  as  its  shares  are  held  by  an 
Investing  Fund  no  Money  Market  Fund 
shall  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(l)(A] 
of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

J.  Lynn  Taylor, 

Assistant  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  Na  34-48765;  FHe  No.  PCAOB- 
2003r06] 

Public  Company  Accounting  Oversight 
Board;  Notice  of  Rling  and  Order 
,  Granting  Accaiaratad  Approval  of 
Propoaad  Temporary  itoarlng  Rules 
nelatlng  to  Diaapprovad  Registration 

November  10, 2003. 

Pursuant  to  section  107(b)  of  the 
Saibanes-Oxley  Act  of  2002  (the  "Act"). 
notice  is  hereby  given  that  on  October 
1,  2003,  the  Public  Company 


Accoun  ing  Oversight  Board  (the 
"Board*  or  the  "PCAOB")  filed  with  the 
Securities  and  Exchange  Commission 
(the  "SiC"  or  "Commission")  the 
proposed  rules  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  by  the  Board. 

I.  Boarq's  Statement  of  the  Terms  of 
Sidbstai  ce  of  the  Proposed  Rules 

On  S<  ptember  29,  2003,  the  Board 
adopteq  rules  on  investigations  and 
adjudications  (the  "Enforcement 
Rules")  The  current  proposal  is  limited 
to  a  sub  set  of  the  Enforcement  Rules. 
The  sub  set  consists  of  certain  rules  that 
would  {  ovem  hearings  that  the  Board 
may  hold  concerning  possible 
disapproval  of  applications  for 
registration.  As  to  the  subset  (the 
"Temporary  Hearing  Rules"),  the  Board 
request)  that  the  Commission  grant 
acceler^ed  effectiveness,  pursuant  to 
section  a9(b)(2)  of  the  Securities 
Exchange  Act  of  T934  ("Exchange  Act"). 
The  Bo<  rd  seeks  accelerated 
effectivi  mess  of  the  Temporary  Hearing 
Rules  tc  facilitate  any  registration 
disappr  jval  hearings  that  may  be 
necessa  y  before  the  Enforcement  Rules 
are  appi  oved.  The  Board  requests  that 
effectivi  mess  only  on  a  temporary  basis. 
The  Tei  iporary  Hearing  Rules  would  be 
superse  led  by  any  Enforcement  Rules 
approvt  d  by  the  Commission,  upon 
final  Co  mmission  approval  of  those 
rules.  T  le  Temporary  Hearing  Rules 
include  41  rules  and  nine  definitions, 
all  of  w  lich  are  designated  as  temporary 
by  appeading  a  "T"  to  the  rule  number. 
The  tex  of  the  Temporary  Hearing 
Rules  is  set  forth  below. 


Rules  o 


Section 


Rule 
Emplo; 


Whet 


the  Board 


1.  General  Provisions 


10)1 


.  Definitions  of  Terms 
yfed  in  Rules 


used  in  the  Rules,  unless  the 


context  otherwise  requires — 

(a)(ix  T  Accounting  Board  Demand. 
The  term  "accounting  board  demand" 
means  a  command  to  produce 
docume  nts  and/or  to  appear  at  a  certain 
time  an  i  place  to  give  testimony. 

(a}(xf\p  Accounting  Board  Request. 
The  terii  "accounting  board  request" 
means  A  request  to  produce  docimients 
and/or  to  appear  at  a  certain  time  and 
place  togive  testimony. 

(c)(ii/T  Counsel.  The  term  "coimsel" 
means  an  attorney  at  law  admitted  to 
practice,  and  in  good  standing,  before 
the  Supjreme  Court  of  the  United  States 
or  the  highest  court  of  any  state. 

(h)(i)T  Hearing  Officer.  The  term 
"hearin  >  officer"  means  a  person,  other 
than  a  I  oard  member  or  staff  of  the 


interested  division,  duly  authorized  by 
the  Board  to  preside  at  a  hearing. 

(i)(iv)T  Interested  Division.  The  term 
"interested  division"  means  a  division 
or  office  of  the  Board  assigned  primary 
responsibility  by  the  Board  to 
participate  in  a  particular  proceeding. 

(o)(ii)T  Order  Instituting  Proceedings. 
The  term  "order  instituting 
proceedings"  means  an  order  issued  by 
the  Board  commencing  a  disciplinary 
proceeding. 

(p)(iii)T  Party.  The  term  "party" 
means  the  interested  division,  any 
person  named  as  a  respondent  in  an 
order  instituting  proceedings  or  notice 
of  a  hearing,  any  applicant  named  in  the 
caption  of  any  order,  or  any  person 
seeking  Board  review  of  a  decision. 

(p)(iv)T  Person.  The  term  "person" 
means  any  natural  person  or  any 
business,  legal  or  governmental  entity  or 
association. 

(s)(iii)T  Secretary.  The  term 
"Secretary"  means  the  Secretary  of  the 
Board. 

Rule  1002T.  Time  Computation 

In  computing  any  period  of  time 
prescribed  in  or  allowed  by  these  Rules 
or  by  order  of  the  Board,  the  day  of  the 
act,  event,  or  default  fi-om  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
included  unless  it  is  a  Saturday, 
Sunday,  or  federal  legal  holiday,  in 
which  event  the  period  runs  imtil  the 
end  of  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  federal  legal 
holiday.  Intermediate  Saturdays, 
Simdays,  and  federal  legal  holidays 
shall  be  excluded  from  the  computation 
-when  the  period  of  time  prescribed  or 
allowed  is  seven  days  or  less,  not 
including  any  additional  time  allowed 
by  rule  or  order  for  service  by  mail.  If 
on  the  day  a  filing  is  to  be  made, 
weather  or  other  conditions  have  caused 
the  Secretary's  office  or  other  designated 
filing  location  to  close,  the  filing 
deadline  shall  be  extended  to  the  end  of 
the  next  day  that  is  neither  a  Satiuday,    - 
a  Sunday,  nor  a  federal  legal  holiday. 

Note:  The  Secretary  will  maintain  a  list  of 
federal  legal  holidays. 
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Section  5.  Investigations  and 
Adjudications 

Rule  5000.  [Reserved) 

Part  1— [Reserved] 

Part  2 — Disciplinary  Proceedings 

Rule  5200T.  Commencement  of 
Disciplinary  Proceedings 

(a)  [Reserved] 

(b)  Appointment  of  a  Hearing  Officer 

As  soon  as  practicable  after  the  Board 
has  issued  an  order  instituting 
proceedings,  or  after  a  registration 
applicant  has  requested  a  hearing 
piu-suant  to  Rule  5500(b),  the  Secretary 
shall  assign  a  hearing  officer  to  preside 
over  the  proceeding  and  shall  serve  the 
parties  with  notice  of  the  hearing 
officer's  assignment.  Subject  to  Rules 
5402  and  5403,  the  hearing  officer  shall 
have  the  authority  to  do  all  things 
necessary  and  appropriate  to  discharge 
his  or  her  duties.  The  powers  of  the 
hearing  officer  include,  but  are  not 
limited  to,  the  following — 

(1)  Obtaining  a  court  reporter  to 
administer  oaths  and  affinnations; 

(2)  Issuing  accoimting  board  demands 
pursuant  to  Rule  5424; 

(3)  Receiving  relevant  evidence  and 
ruling  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  Regulating  the  course  of  a 
proceeding  and  the  conduct  of  the 
parties  and  their  counsel; 

(5)  Holding  prehearing  and  other 
conferences  and  requiring  the 
attendance  at  any  such  conference  of  at 
least  one  representative  of  each  party 
who  has  authority  to  negotiate 
concerning  the  resolution  of  issues  in 
controversy; 

(6)  Recusing  himself  or  herself  upon 
motion  made  by  a  party  or  upon  his  or 
her  own  motion; 

(7)  Ordering,  in  his  or  her  discretion, 
in  a  proceeding  involving  more  than  one 
respondent,  that  the  interested  division 
indicate,  on  the  record,  at  least  one  day 
prior  to  the  presentation  of  any 
evidence,  each  respondent  against 
whom  that  evidence  will  be  offered; 

(8)  Subject  to  any  limitations  set  forth 
elsewhere  in  these  Rules,  considering    ' 
and  ruling  upon  all  procedural  and 
other  motions; 

(9)  Preparing  an  initial  decision  as 
provided  in  Rule  5204; 

(10)  Upon  notice  to  all  parties, 
reopening  any  hearing  prior  to  the  filing 
of  an  initial  decision  therein,  or,  if  no 
initial  decision  is  to  be  filed,  prior  to  the 
time  fixed  for  the  filing  of  final  briefs 
with  the  Board; 

(11)  Informing  the  parties  as  to  the 
availability  of  one  or  more  alternative 
means  of  dispute  resolution,  and 


encouraging  the  use  of  such  methods; 
and 

(12)  Scheduling  hearing  dates,  except 
that  a  hearing  officer  may  not,  absent 
the  approval  of  the  Board,  change  a 
hearing  date  set  by  Board  order. 

(c)  Separation  of  Functions 

The  staff  of  the  Division  of 
Enforcement  and  Investigations  may  not 
participate  or  advise  in  the  decision,  or 
in  Board  review  of  the  decision,  in  any 
proceeding  in  which  the  Division  of 
Enforcement  and  Investigations  is  the 
interested  division,  except  as  a  witness 
or  coimsel  in  the  proceeding.  Any  other 
employee  or  agent  of  the  Board  engaged 
in  the  performance  of  investigative  or 
prosecutorial  functions  for  the  Board  in 
a  proceeding  may  not,  in  that 
proceeding  or  one  that  is  factually 
related,  participate  or  advise  in  the 
decision,  or  in  Board  review  of  the 
decision,  except  as  a  witness  or  counsel 
in  the  proceeding.  A  hearing  officer  may 
not  be  responsible  to  or  subject  to  the 
supervision  or  direction  of  an  employee 
or  agent  engaged  in  the  performance  of 
investigative  or  prosecuting  functions 
for  the  Board. 

(d)  Consolidation  of  Proceedings 

By  order  of  the  Board  or  a  hearing 
officer,  proceedings  involving  a 
common  question  of  law  or  fact  may  be 
consolidated  for  hearing  of  any  or  all  the 
matters  at  issue  in  such  proceedings. 
The  Board  or  the  hearing  officer  may 
make  such  orders  concerning  the 
conduct  of  such  proceedings  as  it  deems 
appropriate  to  avoid  luuiecessary  cost  or 
delay.  Consolidation  shall  not  prejudice 
any  rights  under  these  Rules  and  shall 
not  affect  the  right  of  any  party  to  raise 
issues  that  could  have  been  raised  if 
consolidation  had  not  occurred.  For 
purposes  of  this  Rule,  no  distinction  is 
made  between  joinder  and 
consolidation  of  proceedings. 

Rule  5201T.  Notification  of 
Commencement  of  Disciplinary 
Proceedings 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  Notice  of  a  Hearing  on  a  Registration 
Application 

In  the  case  of  a  proceeding  pursuant 
to  Rule  5500,  the  notice  of  a  hearing 
shall  state  proposed  grounds  for 
disapproving  the  registration      * 
applicati(>n. 


(d)  [Reserved] 

Rule  5202T.  Record  of  Disciplinary 
Proceedings 

(a)  Contents  of  the  Record 

(1)  Record  of  a  Disciplinary  Proceeding 

A  hearing  record  shall  consist  of— 

(i)  The  order  instituting  proceedings, 
each  notice  of  hearing  and  any 
amendments; 

(ii)  Each  application,  supplemental 
application,  motion,  submission  or 
other  paper,  and  any  amendments, 
motions,  objections,  and  exceptions  to 
or  regarding  them; 

(iiij  Each  stipulation,  transcript  of 
testimony  and  document  or  other 
information  admitted  into  evidence; 

(iv)  Each  written  communication 
accepted  by  the  hearing  officer  pursuant 
to  Rule  5420; 

(v)  With  respect  to  a  request  to 
disqualify  a  hearing  officer  or  to  allow 
the  hearing  officer's  withdrawal 
pursuant  to  Rule  5402,  each  affidavit  or 
transcript  of  testimony  taken  and  the 
decision  made  in  connection  with  the 
request; 

(vi)  All  motions,  briefs  and  other 
papers  filed  on  interiocutory  appeal; 

fvii)  Any  proposed  findings  and 
conclusions; 

(viii)  Each  written  order  or  notice 
issued  by  the  hearing  officer  or  the 
Board;  and 

(ix)  Any  other  docimient  or  item 
accepted  into  the  record  by  the  Board  or 
the  hearing  officer. 

(2)  Record  on  Disapproval  of 
Application  for  Registration 

The  record  on  a  disapproval  of  an 
application  with  respect  to  which  the 
applicant  has  elected  to  waive  its 
opportunity  for  a  hearing  pursuant  to 
Rule  5500  shall  consist  of — 

(i)  The  application  for  registration, 
and  any  supplemented  application; 

(ii)  Any  additional  information 
provided  by  the  applicant; 

(iii)  Any  other  information  obtained 
by  the  Board  in  connection  with  the 
application: 

(iv)  The  notice  of  a  hearing  and  any 
written  order  issued  by  the  Board;  and 

(v)  Any  other  document  or  item 
accepted  into  the  record  by  the  Board. 

(b)  Documents  Not  Admitted 

Any  document  offered  in  evidence 
but  excluded,  and  any  document 
marked  for  identification  but  not  offered 
as  an  exhibit,  shall  not  be  considered  a 
part  of  the  record.  The  Secretary  shall 
retain  any  documents  offered  in 
evidence  but  excluded  until  all 
opportunities  for  Commission  and 
judicial  review  have  been  exhausted  or 
waived. 
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(c)  Substitution  of  Copies 

A  true  copy  of  a  document  may  be 
substituted  for  any  document  in  the 
record  or  any  document  retained 
pursuant  to  paragraph  (b)  of  this  Rule. 

(d)  Preparation  of  Record  and 
Certification  of  Record  Index 

Promptly  after  the  close  of  a  hearing, 
the  hearing  officer  shall  transmit  to  the 
Secretary  an  index  of  any  motions, 
exhibits  or  any  other  documents 
submitted  to,  or  accepted  into  evidence 
by,  the  hearing  officer  that  have  not 
been  previously  transmitted  to  the 
Secretary,  and  the  Secretary  shall 
prepare  a  record  index.  Prior  to  issuance 
of  an  initial  decision,  the  Secretary  shall 
transmit  the  record  index  to  the  hearing 
officer  and  serve  a  copy  of  the  record 
index  on  each  party.  Any  party  may  file 
proposed  corrections  to  the  record  index 
with  the  hearing  officer  within  15  days 
of  service  of  the  record  index.  The 
hearing  officer  shall,  by  order,  direct 
whether  any  corrections  to  the  record 
index  shall  be  made.  The  Secretary  shall 
make  such  corrections,  if  any,  and  issue 
a  revised  record  index.  The  initial 
decision  shall  include  a  certification 
that  the  record  consists  of  the  items  set 
forth  in  the  record  index  or  revised 
record  index  issued  by  the  Secretary. 

(e)  Final  Transmittal  of  Record  Items  to 
the  Secretary 

After  the  close  of  a  hearing,  the 
hearing  officer  shall  transmit  to  the 
Secretary  originals  of  exhibits  or  any 
other  documents  submitted  to,  or 
accepted  into  evidence  by,  the  hearing 
officer,  and  any  other  portions  of  the 
record  that  have  not  already  been 
transmitted  to  the  Secretary.  Prior  to 
service  of  the  initial  decision  by  the 
Secretary,  the  Secretary  shall  inform  the 
hearing  officer  if  any  portions  of  the 
record  are  not  in  the  Secretary's 
custody. 

Rule  5203T.  Public  and  Private  Hearings 

No  hearing  shall  be  public  imless 
ordered  by  the  Board.  In  any  proceeding 
commenced  pursuant  to  Rule  5200(a), 
the  Board  shall  not  order  that  a  hearing 
be  public  except  for  good  cause  shown 
and  with  consent  of  the  parties. 

Rule  5204T.  Determinations  in 
Disciplinary  Proceedings 

(a)  [Reserved] 

(b)  Initial  Decision  of  a  Hearing  Officer 

Unless  the  Board  directs  otherwise,  a 
hearing  officer  shall  prepare  an  initial 
decision  in  any  proceeding  in  which  the 
Board  directs  a  hearing  officer  to  preside 
at  a  hearing.  An  initial  decision  shall 
include  findings  and  conclusions. 


includi  ig  sanctions,  if  appropriate,  and 
the  reasons  or  basis  therefor,  as  to  all  the 
materia  issues  of  fact,  law  or  discretion 
presented  on  the  record  and  such  other 
information  as  the  Board  may  require. 

Note:  Unless  the  Board  has  directed 
otherwifle,  the  Board  expects  hearing  of&cers 
in  proceedings  pursuant  to  Rule  5500  to 
prepare  Initial  decisions  within  45  days  after 
the  deaclline  for  filing  post-hearing  briefs  or 
other  submissions. 

(c)  Filir  g,  Service  and  Publication 

The  1  earing  officer  shall  file  the 
initial  c  ecision  with  the  Secretary.  The 
Secreta  y  shall  promptly  serve  the 
initial  qecision  upon  the  parties.  In  a 
public  proceeding,  the  Secretary  shall  as 
soon  aslpracticable  thereafter  publish 
the  initial  decision,  unless  the  Board 
otherwise  directs. 

(d)  Wh^n  Final 

(1)  An  initial  decision  as  to  a  party 
shall  bacome  the  final  decision  of  the 
Board  x  to  that  party  upon  issuance  of 
a  notic4  of  finality  by  the  Secretary. 

(2)  Stibject  to  subparagraph  (3)  of  this 
paragraph,  the  Secretary  shall  issue  a 
notice  af  finality  no  later  than  20  days 
after  the  lapsing  of  the  time  period  for 
filing  a  petition  for  review  of  the  initial 
decision. 

(3)  Tl  le  Secretary  shall  not  issue  a 
notice  (  f  finality  as  to  any  party 

(i)  W  lo  has  filed  a  timely  petition  for 
review;  or 

(ii)  w  th  respect  to  whom  the  Board 
has  ord  sred  review  of  the  initial 
decisioi  i  pursuant  to  Rule  5460(b). 

Rule  52  35T.  Settlement  of  Disciplinary 
Procee(  ings  Without  a  Determination 
After  H  saring 

(a)  Ava  lability 

Any  firm  or  person  who  is  notified 
that  a  proceeding  may  or  will  be 
instituted  against  him  or  her,  or  any 
firm  or  person  that  is  a  party  to  a 
proceeding  already  instituted,  may,  at 
any  tim  b,  propose  in  writing  an  offer  of 
settlemi  snt. 

(b)  Proc  Bdure 

An  offer  of  settlement  shall  state  that 
it  is  mane  pursuant  to  this  Rule;  shall 
recite  or  incorporate  as  a  part  of  the 
offer  the  provisions  of  paragraphs  (c)(2) 
and  (3)  pf  this  Rule;  shall  be  signed  by 
the  perion  making  the  offer,  not  by 
counsel  and  shall  be  submitted  to  the 
Director  of  Enforcement  and 
Investigations. 

(c)  Conf  ideration  of  Offers  of  Settlement 

(1)  T  le  Director  of  Enforcement  and 
Investij  ations  shall  present  an  offer  of 
settlem  snt  to  the  Board  with  his  or  her 
recomi  endation,  except  that,  if  the 


recommendation  is  imfavorable,  the 
offer  shall  not  be  presented  to  the  Board 
unless  the  person  making  the  offer  so 
requests. 

(2)  By  submitting  an  offer  of 
settlement,  the  person  making  the  offer 
waives,  subject  to  acceptance  of  the 
offer — 

(i)  All  hearings  pursuant  to  the 
statutory  provisions  under  which  the 
proceeding  is  to  be  or  has  been 
instituted; 

(ii)  the  filing  of  post-hearing  briefs  or 
other  submissions,  proposed  findings  of 
fact  and  conclusions  of  law; 

(iii)  proceedings  before,  and  an  initial 
decision  by,  a  hearing  officer; 

(iv)  all  post-hearing  procedures;  and 

(v)  judicial  review  by  any  coiut. 

(3)  By  submitting  an  offer  of 
settlement  the  person  further  waives — 

(i)  such  provisions  of  the  Rules  of 
Board  Procedure  or  other  requirements 
of  law  as  may  be  construed  to  prevent 
any  member  of  the  Board's  staff  ft-om 
participating  in  the  preparation  of,  or 
advising  the  Board  as  to,  any  order,  , 
opinion,  finding  of  fact,  or  conclusion  of 
law  to  be  entered  piusuant  to  the  offer; 
and 

(ii)  any  right  to  claim  bias  or 
prejudgment  by  the  Board  based  on  the 
consideration  of  or  discussions 
concerning  settlement  of  all  or  any  part 
of  the  proceeding. 

(4)  If  the  Board  rejects  the  offer  of 
settlement,  the  person  making  the  offer 
shall  be  notified  of  the  Board's  action 
and  the  offer  of  settlement  shall  be 
deemed  withdravtoi.  The  rejected  offer 
shall  not  constitute  a  part  of  the  record 
in  any  proceeding  against  the  person 
making  the  offer.  Rejection  of  an  offer  of 
settlement  does  not  affect  the  continued 
validity  of  waivers  pursuant  to 
paragraph  (c)(3)  of  this  Rule  with 
respect  to  any  discussions  concerning 
the  rejected  offer  of  settlement. 

(5)  Final  acceptance  of  any  offer  of 
settlement  will  occur  only  upon  the 
issuance  of  findings  and  an  order  by  the 
Board. 

Note:  In  a  hearing  on  disapproval  of 
registration,  an  offer  of  settlement  will  be 
considered  and  handled  by  the  Director  of 
Registration  and  Inspections  in  accordance 
with  Rule  5206  as  if  the  Director  of 
Registration  and  Inspections  were  the 
Director  of  Enforcement  and  Investigations. 

Rule  5206.  [Reserved] 

Part  3 — [Reserved] 

Part  4 — Rules  of  Board  Procedure 

General 

Rule  5400T.  Hearings 

Hearings  for  the  piupose  of  taking 
evidence  shall  be  held  only  upon  order 


of  the  Board.  All  hearings  shall  be 
conducted  in  a  fair,  impartial, 
expeditious  and  orderly  manner. 

Rule  5401T.  Appearance  and  Practice 
Before  the  Board 

A  person  shall  not  be  represented 
before  the  Board  or  a  hearing  officer 
except  as  stated  in  paragraphs  (a)  or  (b) 
of  this  Rule  or  as  otiierwise  permitted  by 
the  Board  or  a  hearing  officer. 

(a)  Representing  Oneself 

In  any  proceeding,  an  individual  may 
appear  on  his  or  her  own  behalf. 

(b)  Representing  Others 

In  any  proceeding,  a  person  may  be 
represented  by  coxmsel;  a  member  of  a 
partnership  may  represent  the 
partnership;  a  bona  fide  officer  of  a 
corporation,  trust  or  association  may 
represent  the  corporation,  trust  or 
association. 

(c)  Designation  of  Address  for  Service; 
Notice  of  Appearance;  Power  of 
Attorney;  Withdrawal 

(1)  Representing  Oneself 

When  an  individual  first  makes  any 
filing  or  otherwise  appears  on  his  or  her 
own  behalf  before  the  Board  or  a  hearing 
officer,  he  or  she  shall  file  with  the 
Secretary  both  an  electronic  and  a 
mailing  address  at  which  any  notice  or 
other  written  commimication  required 
to  be  served  upon  him  or  her  or 
furnished  to  him  or  her  may  be  sent  and 
a  telephone  number  where  he  or  she 
may  be  reached  during  business  hoiu-s, 
and  the  individual  shall  promptly 
advise  the  Secretary  of  changes  to  that 
information  during  the  course  of  the 
proceeding. 

(2)  Representing  Others 

When  a  person  first  makes  any  filing 
or  otherwise  appears  in  a  representative 
capacity  before  the  Board  or  a  hearing 
officer,  that  person  shall  file  with  the 
Secretary,  and  keep  current,  a  written 
notice  stating  the  name  of  the 
proceeding;  the  representative's  name, 
mailing  address,  electronic  address  and 
telephone  number;  and  the  name  and 
electronic  and  mailing  addresses  of  the 
person  or  persons  represented;  and,  if 
the  person  is  an  attorney,  a  declaration 
that  the  attorney  is  admitted  to  practice 
before  the  Supreme  Court  of  the  United 
States  or  the  highest  court  of  any  state, 
as  defined  in  Section  3(a){16)  of  the 
Exchange  Act. 

(3)  Power  of  Attorney 

Any  individual  appearing  or 
practicing  before  the  Board  in  a 
representative  capacity  may  be  required 
to  file  a  power  of  attorney  with  the 
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Board  showing  his  or  her  authority  to 
act  in  such  capacity. 

(4)  Withdrawal 

Withdrawal  by  any  individual 
appearing  in  a  representative  capacity 
shall  be  permitted  only  by  order  of  the 
Board  or  the  hearing  officer.  A  motion 
seeking  leave  to  withdraw  shall  state 
with  specificity  the  reasons  for  such 
withdrawal.  Leave  to  withdraw  shall  not 
be  withheld  absent  good  cause. 

Rule  5402T.  Hearing  Officer 
Disqualification  and  Withdrawal 

(a)  Motion  for  Withdrawal 

A  party  who  has  a  reasonable,  good 
faith  basis  to  believe  that  a  hearing 
officer  has  a  conflict  of  interest  or 
personal  bias,  or  circumstances 
otherwise  exist  such  that  the  hearing 
officer's  fairness  may  reasonably  be 
questioned,  may  make  a  motion  to  the 
hearing  officer  that  the  hearing  officer 
withdraw,  which  shall  be  filed  with  the 
.  Secretary.  The  motion  shall  be 
accompanied  by  an  affidavit  setting 
forth  in  detail  the  facts  alleged  to 
constitute  grounds  for  disqualification. 
If  the  hearing  officer  finds  himself  or 
herself  not  disqualified,  he  or  she  shall 
so  rule  and  shall  continue  to  preside 
over  the  proceeding.  A  motion  for 
withdrawal  shall  be  filed  within  15  days 
after  the  later  of — 

(1)  When  the  party  learned  of  the  facts 
believed  to  constitute  the  basis  for  the 
disqualification;  or 

(2)  when  the  party  was  notified  of  the 
assignment  of  the  hearing  officer. 

(b)  Appointment  of  a  Replacement 
Hearing  Officer 

Upon  withdrawal  of  a  hearing  officer, 
or  in  the  event  that  a  hearing  officer  is 
incapacitated  or  is  otherwise  imable  to 
continue  to  serve  after  being  appointed, 
the  Secretary  will  appoint  a  replacement 
hearing  officer.  To  ensure  fairness  to  the 
parties  and  expedite  completion  of  the 
proceeding  when  a  replacement  hearing 
officer  is  appointed  after  a  hearing  has 
commenced,  the  replacement  hearing 
officer  may  recall  any  witness  or  may 
certify  familiarity  with  any  part  or  all  of 
the  record. 

Rule  5403T.  Ex  Parte  Communications 

Except  to  the  extent  permitted  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  law  or  the  Board's 
Rules — 

(a)  The  person  presiding  over  an 
evidentiary  hearing  may  not  consult  a 
person  or  party  on  a  fact  in  issue,  imless 
on  notice  and  with  opport\inity  for  all 
parties  to  participate;  and 

(b)  neither  a  party,  nor  any  Board  staff 
that  substantially  assists  the  interested 


division  on  the  particular  matter, 
whether  before  or  during  the  hearing, 
may — 

(1)  Communicate  with  the  person 
presiding  over  an  evidentiary  hearing  on 
a  fact  in  issue,  unless  on  notice  and 
opportunity  for  all  parties  to  participate: 
or 

(2)  communicate  with  the  Board  or 
any  member  of  the  Board  on  a  fact  in 
issue,  unless  on  notice  and  opportunity 
for  all  parties  to  participate  or  under 
circumstances  in  which  a  party 
excluded  from  the  communication  has 
waived  the  rights  described  in  Rule 
5205(c)(3)  with  respect  to  the  matters 
that  are  the  subject  of  the 
communication. 

Rule  5404T.  Service  of  Papers  by  Parties 

In  every  proceeding,  each  paper, 
including  each  notice  of  appearance, 
written  motion,  brief,  or  other  written 
commimication,  shall  be  served  upon 
each  party  in  a  manner  calculated  to 
bring  the  paper  to  "the  attention  of  the 
party  to  be  served. 

Rule  5405T.  Filing  of  Papers  With  the 
Board:  Procedure 


(a)  When  To  File 

All  papers  required  to  be  served  by  a 
party  upon  any  person  shall  be  filed 
with  the  Board  at  the  time  of  service  or 
promptly  thereafter.  Papers  required  to 
be  filed  with  the  Board  must  be  received 
within  the  time  limit,  if  any,  for  such 
filing. 

(b)  Where  To  File 

Unless  otherwise  permitted  by  the 
Secretary,  filing  of  papers  with  the 
Board  shall  be  made  by  electronically 
filing  them  with  the  Secretary. 

Note:  When  a  document  has  been  filed 
electronically,  the  official  record  is  the 
electronic  recording  of  the  document  as 
stored  by  the  Secretary,  and  the  filing  party 
is  bound  by  the  document  as  filed.  A 
document  filed  electronically  is  deemed  filed 
at  the  date  received  electronically  by  the 
Secretary.  Upon  request,  the  Secretary  may 
permit  regulators  granted  ptennission  to 
participate  on  a  limited  b^is  (to  request  a 
stay),  amici  curiae,  nonparties  and  others  to 
file  in  paper  form.  Where  practicable,  the 
Secretary  will  scan  such  a  filing  into  the 
docket  file. 

Rule  5406T.  Filing  of  Papers:  Form 
(a)  Specifications 

Papers  filed  in  connection  with  any 
proceeding  shall — 

(1)  Be  formatted  in  a  Portable 
Docimient  Format  on  pages  measuring 
8V2  x  11  inches,  except  Aat,  upon 
consent  of  the  Secretary  for  good  cause, 
a  document  may  be  filed  in  paper  form; 
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Note:  To  the  extant  that  the  reduction  of 
larger  documents  would  render  them 
illegible,  the  iSecretary  may  consent  to  the 
filing  of  such  documents  on  larger  paper,  in 
electronic  or  paper  form. 

42)  include  at  tlie  head  of  the  paper, 
or  on  a  title  page,  the  name  of  the  Board, 
the  title  of  the  proceeding,  the  names  of 
the  parties,  the  subject  of  the  particidar 
paper  or  pleading,  and  the  file  nimiber 
assigned  to  the  proceeding; 

(3)  be  paginated  with  margins  at  least 
1  inch  wide;  and 

(4)  be  double-spaced  in  a  12-point 
font,  wdth  single-spaced  footnotes  and 
single-spaced  indented  quotations. 

(b)  Form  of  Briefs 

All  briefe  containing  nlore  than  10 
pages  shall  include  a  table  of  contents, 
an  alphabetized  table  of  cases,  a  table  of 
statutes,  and  a  table  of  other  authorities 
cited,  with  references  to  the  pages  of  the 
brief  wherein  they  are  cited. 

Rule  5407T.  Filing  of  Papers:  Signature 
Requirement  and  Effect 

Following  the  issuance  of  an  order 
instituting  proceedings,  every  filing  of  a 
party  who  represents  himself  or  herself 
shall  sign  his  or  her  individual  name 
and  state  the  date  and  his  or  her  address 
and  telephone  nimiber  on  every  filing. 
A  party  represented  by  counsel  shall  be 
signed  by  at  least  one  counsel  of-record 
in  his  or  her  name  and  shall  state  that 
counsel's  business  address  and 
telephone  nimiber. 

Note:  If  practicable,  a  party's  or  an 
attorney's  signature  should  be  scaimed  into 
an  electronic  document.  In  any  event, 
however,  the  use  of  an  attorney's  electronic 
mail  address,  or  password  for  the  Board's 
electronic  filing  system,  shall  constitiite  the 
signature  of  that  attorney. 

Rule  540&T.  Motions 

(a)  Generally 

Unless  made  during  a  hearing  or 
conference,  a  motion  shall  be  in  writing, 
shall  state  with  particularity  the 
grounds  therefor,  shall  set  forth  the 
reUef  or  order  sought,  and  shall  be 
accompanied  by  a  written  brief  of  the 
points  and  authorities  relied  upon. 
Unless  otherwise  ordered  by  the  Board 
or  the  hearing  officer,  if  a  motion  is 
properly  made  to  the  Board  concerning 
a  proceeding  to  which  a  hearing  officer 
is  assigned,  the  proceeding  before  the 
hearing  officer  shall  continue  pending 
the  determination  of  the  motion  by  the 
Board.  No  oral  argument  shall  be  heard 
on  any  motion  tmless  the  Board  or  the 
hearing  officer  otherwise  directs. 

(b)  Opposing  and  Reply  Briefs 

Except  as  provided  in  Rule  5427,  and 
unless  otherwise  ordered  by  the  Board 


or  a  he  iring  officer,  a  brief  in  opposition 
to  a  m(  tion  shall  be  filed  within  five 
days  a  ter  service  of  the  motion.  Reply 
briefs  i  re  only  permitted  with  leave  of 
the  hei  ring  officer. 

(c)  Length  Limitation 

Except  as  provided  in  Rule  5427,  a 
brief  in  support  of  or  opposition  to  a 
motioq  shall  not  exceed  10  pages, 
exclusive  of  pages  containing  any  table 
of  contents,  table  of  authorities,  and/or 
addendum.  The  hearing  officer  may 
grant  r^uests  for  leave  to  file  briefs  in 
excess  of  10  pages,  upon  a  showing  of 
good  cause. 

Rule  5409T.  Default  and  Motions  To  Set 
Aside  Default 

(a)  Default 

A  pa  ty  to  a  proceeding  may  be 
deemet  to  be  in  default  and  the  Board 
or  the  1  tearing  officer  may  determine  the 
proceed  ling  ageiinst  that  party  upon 
consid(  iration  of  the  record,  including 
the  order  instituting  proceedings  or 
notice  t>f  a  hearing,  the  allegations  of 
which :  nay  be  deemed  to  be  true,  if  that 
party  ft  ils — 

(1)  T  3  appear,  in  person  or  through  a 
represe  atative,  at  a  hearing  or 
confere  nee  of  which  that  party  has  been 
notifiej  ; 

(2)  tc  answer  when  required  to  do  so 
by  a  Bo  ard  order,  to  respond  to  a 
disposi  tive  motion  within  the  time 
provid(  d,  or  otherwise  to  defend  the 
proceet  ling;  or 

(3)  tc  ciu«  a  deficient  filing  within  the 
time  sp  ecified  by  the  Board  or  the 
hearinj  officer. 

(b)  MoAon  To  Set  Aside  Default 

A  motion  to  set  aside  a  default  shall 
be  mad  b  within  a  reasonable  time,  state 
the  reai  ions  for  the  failure  to  appear  or 
defend  and  specify  the  nattu^  of  the 
propos  sd  defense  in  the  proceeding.  In 
order  ti  prevent  injustice  and  on  such 
conditions  as  may  be  appropriate,  the 
hearing  officer,  at  any  time  prior  to  the 
filing  0^  the  initial  decision,  or  the 
Board  it  any  time,  may  fof  good  cause 
shown  set  aside  a  default. 

Rule  5^  lOT.  Additional  Time  for 
Service  by  Mail 

If  ser  lice  is  made  by  mail,  three  days 
shall  b«  added  to  the  prescribed  period 
for  response. 

Rule  5^  llT.  Modifications  of  Time, 
Postpoi  lements  and  Adjournments 

as  otherwise  provided  by  law, 
,  at  any  time,  or  the  hearing 
at  any  time  prior  to  the  filing  of 
initial  decision,  may,  for  good 
s  lown,  extend  or  shorten  any 

prescribed  by  these  Rules  for 
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the  filing  of  any  papers  and  may, 
consistent  with  paragraph  (b)  of  this 
Rule,  postpone  or  adjourn  any  hearing. 

Rules  5412.-5419.  [Reserved] 

Prehearing  Rules 

Rule  5420T.  Stay  Requests 

(a)  Leave  To  Participate  To~fiequest  a 
Stay 

The  Board  or  the  hearing  officer  may 
grant  leave  to  participate  on  a  limited 
basis  only  to  an  authorized 
representative  of  the  Commission,  an 
authorized  representative  of  the  United 
States  Department  of  Justice,  an 
authorized  representative  of  a  United 
States  Attorney,  an  appropriate  state 
regulatory  authority,  or  an  authorized 
representative  of  any  criminal 
prosecut(»ial  authority  of  any  State  or 
any  other  political  subdivision  of  a  State 
for  the  purpose  of  requesting  a  stay 
during  the  pendency  of  a  Commission 
investigation  or  proceeding,  a  criminal 
investigation  or  prosecution,  or  a  state 
regulatory  proceeding,  arising  out  of  the 
same  or  similar  facts  that  are  at  issue  in 
the  pending  Board  or  disciplinary 
proceeding.  Motions  for  leave  to 
participate  shall  be  in  writing,  shall  set 
forth  the  nature  and  extent  of  the 
movant's  interest  in  the  proceeding, 
and,  except  where  good  cause  for  late 
filing  is  shown,  shall  be  filed  not  later 
thsui  20  days  prior  to  the  date  fixed  for 
the  commencement  of  the  hearing.  A 
stay  granted  pursuant  to  this  Rule  may 
be  granted  for  such  a  period  and  upon 
such  conditions  as  the  Board  or  the 
hearing  officer  deems  appropriate. 

(b)  Stay  To  Protect  Ongoing  Commission 
Investigation 

Upon  a  showing  that  a  stay  requested 
piu-suant  to  this  Rule  is  necessary  to 
protecjt  an  ongoing  Commission 
investigation,  the  motion  for  the  stay- 
shall  be  granted. 

(c)  Other  Stays 

Upon  a  showing  that  such  a  stay  is  in 
the  public  interest  or  for  the  protection 
of  investors,  the  motion  for  the  stay 
shall  be  favored. 

Rule  5421T.  Answer  to  Allegations 

(a)  When  Required 

In  its  order  instituting  proceedings, 
the  Board  may  require  any  party  to  file 
em  answer  to  each  of  the  allegations 
contained  therein.  Even  if  not  so 
ordered,  any  party  in  any  proceeding 
may  elect  to  file  an  answer. 

(b)  When  To  File 

Unless  additional  time  is  granted  by 
the  hearing  officer  or  the  Board,  a  party 
filing  an  answer  as  provided  in 


paragraph  (a)  of  this  Rule  shall  do  so 
within  20  days  after  service  upon  the 
party  of  an  order  instituting  proceedings 
pursuant  to  Rule  5500.  If  the  order 
instituting  proceedings  is  amended,  the 
Board  or  the  hearing  officer  may  require 
that  an  amended  answer  be  filed  and,  if 
such  an  answer  is  required,  shall  specify 
a  (Jate  for  the  filing  thereof. 

(c)  Contents  of  Answer*and  Effect  of 
Failure  To  Deny 

Unless  otherwise  directed  by  the 
hearing  officer  or  the  Board,  an  answer 
shall  specifically  admit,  deny,  or  state 
that  the  party  does  not  have,  and  is 
unable  to  obtain,  sufficient  information 
to  admit  or  deny  each  allegation  in  the 
order  instituting  proceedings.  When  a 
party  intends  in  good  faith  to  deny  only 
a  part  of  an  allegation,,  the  party  shall 
specify  so  much  of  it  as  is  true  and  shall 
deny  only  the  remainder.  A  statement  of 
a  lack  of  information  shall  have  the 
effect  of  a  denial.  A  defense  of  res 
judicata,  statute  of  limitations  or  any 
other  matter  constituting  an  affirmative 
defense  shall  be  asserted  in  the  answer. 
Any  allegation  not  denied  shall  be 
deemed  admitted. 

Rule  5422T.  Availability  of  Documents 
for  Inspection  and  Copying 

(a)  Documents  To  Be  Available  for 
Inspection  and  Copying 

(1)  [Reserved] 

(2)  [Reserved] 

(3)  Proceedings  Commenced  Pursuant  to 
Rule  5500 

Unless  otherwise  provided  by  this    - 
Rule,  or  by  order  of  the  Board  or  the 
hearing  officer,  in  proceedings  pursuant 
to  Rule  5500,  the  Division  of 
Registration  and  Inspections  shall  make 
available  for  inspection  sind  copying  by 
the  applicant  documents  obtained  by 
that  division  in  connection  with  the 
registration  application,  prior  to  the 
notice  of  hearing,  except  that  the 
Division  need  not  produce  any 
documents  described  in  subparagraph 

(b)  that  it  does  not  intend  to  introduce 
as  evidence. 

(b)  Documents  That  May  Be  Withheld 

(1)  The  interested  division  may 
decline  to  make  available  for  inspection 
and  copying — 

(i)  Any  document  prepared  by  a 
member  of  the  Board  or  of  the  Board's 
staff  that  has  not  been  disclosed  to  any 
person  other  than  Board  members. 
Board  staff,  or  persons  retained  by  the 
Board  or  Board  staff  to  provide  services 
in  connection  with  the  investigation, 
disciplinary  proceeding,  or  hearing  on 
disapproval  of  registration; 
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(ii)  any  other  docxunent  that  is 
privileged,  including  any  other 
dociunent  protected  by  the  attorney 
work  product  doctrine; 

(iii)  any  document  that  would 
disclose  the  identity  of  a  confidential 
source;  and 

(iv)  any  other  document  that  the  staff 
identifies  for  the  hearing  officer's 
consideration  as  to  whether  the 
document  may  be  withheld  as  not 
relevant  to  the  subject  matter  of  the 
proceeding  or  otherwise  for  good  cause 
shown. 

(2)  Nothing  in  this  paragraph  (b),  or  in 
paragraph  {a)(2)  above,  authorizes  the 
interested  division  in  connection  with  a 
disciplinary  proceeding  or  hearing  on 
disapproval  of  registration  to  withhold 
documents  that  contain  material 
exculpatory  evidence. 

(c)  Procedures  Concerning  Withheld 
Dociunents 

(1)  The  interested  division  shall,  at 
the  time  it  makes  documents  available 
to  a  respondent  imder  this  rule,  provide 
the  respondent  with  a  log  of  documents 
withheld  pursuant  to  paragraph  (b)(l)(ii) 
of  this  Rule.  The  log  shall  provide  the 
same  information  that  a  person  would 
be  required  to  supply  io  the  Board 
under  Rule  5106  in  connection  with  a 
privilege  assertion.  On  a  motion  by  any 
respondent,  a  hearing  officer  may,  in  his 
or  her  discretion,  require  the  interested 
division  to  submit  any  document  listed 
on  the  log  for  inspection  by  the  hearing 
officer  in  camera.  A  hearing  officer  may 
order  that  any  such  document  be  made 
available  to  a  respondent  for  inspection 
and  copying  only  if  the  hearing  officer 
determines  that  the  document  is  not  a 
document  described  in  paragraph 
(b)(l)(ii).        ^ 

(2)  The  interested  division  shall,  at 
the  time  it  makes  dociunents  available 
to  a  respondent  imder  this  rule,  provide 
the  hearing  officer  and  each  respondent 
with  a  list  of  documents  withheld 
pursuant  to  paragraph  (b)(l){iii)  or 
(b)(l)(iv)  of  this  Rule  and  a  brief 
description  of  the  reason  for 
withholding  each  document.  The  list 
provided  to  the  respondent  may  be 
redacted  as  necessary  to  protect 
interests  related  to  the  interested 
division's  reason  for  withholding  the 
document.  The  hearing  officer  may 
require  the  interested  division  to  submit 
any  such  document  for  inspection  by 
the  hearing  officer  in  camera.  The 
hearing  officer  may  order  that  any  such 
document  be  made  available  to  the 
respondent  for  inspection  and  copying 
only  if  the  hearing  officer  determines 
that— 


(i)  With  respect  to  any  document 
withheld  pursuant  to  paragraph 
(b)(l)(iii>- 

(A)  producing  the  document  would 
not  have  the  effect  of  identifying  a 
confidential  source;  or 

(B)  the  dociunent  contains  material,  ' 
exculpatory  evidence,  provided, 
however,  that  to  the  extent  such 
evidence  can  be  disclosed  without 
disclosing  the  identity  of  a  confidential 
source,  such  identity  shall  not  be 
disclosed. 

(ii)  with  respect  to  any  document        ' 
withheld  pursuant  to  paragraph 
(b)(l)(iv)- 

(A)  the  document  is  relevant  to  the 
subject  matter  of  the  proceeding  and  no 
good  cause  exists  for  withholding  it;  or 

(B)  the  document  contains  material, 
exculpatory  evidence. 

(d)  Timing  of  Inspection  and  Copying 

Unless  otherwise  ordered  by  the 
Board  or  the  hearing  officer,  the 
interested  division  shall  make 
dociunents  available  for  inspection  and 
copying  to  any  respondent  who  is  not  in 
default  under  Rule  5409  no  later  than  14 
days  after  the  institution  of  proceedings 
pursuant  to  Rule  5500. 

(e)  Place  of  Inspection  and  Copying 

Documents  subject  to  inspection  and 
copying  pursuant  to  this  Rule  shall  be 
made  available  to  a  party  for  inspection 
and  copying  at  the  Board  office  where 
they  are  ordinarily  maintained,  or  at 
such  other  place  as  the  parties,  in  ' 
writing,  may  agree.  A  party  shall  not  be 
given  custody  of  the  documents  or  leave 
to  remove  the  documents  from  the 
Board's  offices  pursuant  to  the 
requirements  of  this  Rule  other  than  by 
written  agreement  of  the  interested 
division.  Such  agreement  shall  specify 
the  documents  subject  to  the  agreement, 
the  date  they  shall  be  returned  and  such 
other  terms  or  conditions  as  are 
appropriate  to  provide  for  the 
safekeeping  of  the  documents. 

(f)  Copying  Costs  and  Procedures 

A  party  may  obtain  a  photocopy  of 
any  documents  made  available  for 
inspection.  The  party  shall  be 
responsible  for  the  cost  of 
photocopying.  The  respondent  shall  be 
given  access  to  the  documents  at  the 
Board's  offices  or  such  other  place  as 
the  parties  may  agree  during  normal 
business  hours  for  copying  of 
documents  at  the  respondent's  expense. 

(g)  Failure  To  Make  Documents 
Available — Harmless  Error 

In  the  event  that  a  document  required 
to  be  made  available  to  a  party  pursuant 
to  this  Rule  is  not  made  available  by  the 
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interested  division,  no  rehearing  or 
redecision  of  a  proceeding  already  heard 
or  decided  shall  be  required,  unless  the 
party  shall  establish  that  the  failure  to 
make  the  docinnent  available  was  not 
harmless  error. 

Note:  The  interested  division's  obligation 
under  this  Rule  relates  to  dociunents 
obtained  by  that  division.  Documents  located 
only  in  the  files  of  other  divisions  or  offices 
are  beyond  the  scope  of  the  Rule,  except  that 
documents  located  in  the  files  of  other 
divisioRS  and  that  the  interested  division 
intends  to  introduce  as  evidence  shall,  for 
purposes  of  this  Rule,  be  treated  as  if  they 
have  been  obtained  by  the  interested  division 
and  must  therefore  be  made  available  under 
this  Rule. 

Rule  5423T.  Production  of  Witness 
Statements 

(a)  Availability 

Upon  motion  by  any  respondent  in  a 
disciplinary  proceeding,  the  hearing 
ofBcer  may  order  that  the  interested 
division  produce  for  inspection  and 
copying  any  statement  of  any  person 
called  or  to  be  called  as  a  witness  by  the 
division  that  pertains,  or  is  expected  to 
pertain,  to  his  or  her  direct  testimony 
and  that  would  be  required  to  be 
produced  pursuant  to  the  Jencks  Act,  18 
U.S.C.  3500,  if  the  Board  were  a 
governmental  entity.  Such  production 
shall  be  made  at  a  time  and  place  E;^ 
by  the  hearing  officer  and  shall  be  made 
available  to  any  party,  provided, 
however,  that  the  production  shall  be 
made  under  conditions  intended  to 
preserve  the  items  to  be  inspected  or 
copied. 

(b)  Failure  To  Produce — Harmless  Error 

-   In  the  event  that  a  statement  required 
to  be  made  available  for  inspection  and 
copying  by  a  respondent  is  not  tiuned 
over  by  the  interested  division,  no 
rehearing  or  redecision  of  a  proceeding 
already  heard  or  decided  shall  be 
required  imless  the  respondent 
establishes  that  the  failine  to  turn  over 
the  statement  was  not  harmless  error. 

(c)  Definition  of  Statement 

For  piuposes  of  this  Rule,  the  term 
"statement"  shall  have  the  meaning  set 
forth  in  18  U.S.C.  3500(e). 

Ride  5424T.  Accoimting  Board 
Demands  and  Commission  Subpoenas 

(a)  Accounting  Board  Demands  and 
Requests 

In  connection  with  any  hearing 
ordered  by  the  Board,  a  party  may 
request  the  issuance  of  an  accounting 
board  demand  of  a  registered  public 
accounting  firm  or  an  associated  person 
of  such  a  firm,  or  an  accounting  board 
request  of  any  other  person.  Such  a 


demand  or  request  may  call  for  the 
attendance  and  testimony  of  a  witness  at 
the  designated  time  and  place  of  the 
hearingbrfor  the  production  of 
documoatary  or  otiier  tangible  evidence 
retumaile  at  any  designated  time  or 
place.  I  nless  made  on  the  record  at  a 
hearing  an  application  for  issuance  of 
such  a  ( emand  or  request  shall  be  made 
in  writi  ig  and  served  on  each  party.  A 
party  whose  application  for  such  a 
demand  or  request  has  been  denied  or 
modified  may  not  submit  any  other 
applicataon  seeking  substantially  the 
same  tef  timony  or  other  evidence 
specific  i  in  the  denied  application  or 
exclude  d  from  an  otherwise  granted 
applicai  ion. 

(1)  Una'  railability  of  Hearing  Officer 

In  the  event  that  the  hearing  officer 
assignet  to  a  proceeding  is  unavailable, 
any  me;  nber  of  the  Board,  or  other 
person  i  lesignated  by  the  Board  for  this 
purpose ,  may  grant  an  application  for 
the  issu  mce  of  an  accounting  board 
demanc  or  request.  A  party  seeking 
such  issuance  may  submit  the 
application  to  the  Secretary,  who  shall 
direct  il  to  a  person  authorized  to  grant 
the  reqi  est,  deny  the  request,  or  grant 
the  reqt  est  with  modifications. 

(2)  Sig 

A  hewing 
issuano ; 
demanc 
request 
signing 
other 


May  Be  Delegated 

officer  may  authorize 
of  an  accounting  board 
,  or  an  accounting  board 
and  may  delegate  the  manual 
of  the  demand  or  request  to  any 
pdrson. 

(3)  Stan  dards  for  Issuance 

Wher  3  it  appears  that  an  application 
for  an  a  xounting  board  demand  or 
request  is  reasonable  in  scope  and  is 
reasona  jly  calculated  to  encompass,  or 
lead  to  he  discovery  of,  admissible 
evidenc  e,  the  application  shall  be 
granted  If  it  appears  that  the  accounting 
board  demand  or  request  sought  may  be 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  biu-densome,  designed  to 
seek  irrelevant  information,  or  sought 
for  the  piupose  of  harassment  or  delay, 
the  application  shall  be  denied.  The 
hearindofficer  or  other  person  ruling  on 
the  application  may,  in  his  or  her 
discretion,  as  a  condition  precedent  to 
the  issiiance  of  the  demand  or  request, 
require  jthe  party  seeking  the  demand  or 
request  to  show  the  general  relevance 
and  reasonable  scope  of  the  testimony 
or  othei  evidence  sought.  After 
consid^ation  of  all  the  circumstances, 
the  heating  officer  or  other  person 
ruling  dn  the  application  may  grant  the 
application  upon  such  conditions  or 
with  such  modifications  as  fairness 
requires.  In  making  the  determination. 


the  hearing  officer  or  other  person 
ruling  on  the  application  may  inquire  of 
the  parties  whether  they  will  stipulate 
to  the  facts  sought  to  be  proved. 

Note:  Whenever  possible,  the  parties 
should  explore  the  extent  to  which 
stipulations  of  fact  may  obviate  the  need  for 
issuance  of  accounting  board  demands  and 
requests  to  non-parties,  and  the  hearing 
ofBcer  or  other  person  ruling  on  an 
application  for  issuance  of  an  accounting 
board  demand  or  request  should  encotutige 
the  parties  to  reach  such  stipulations  when 
possible. 

(4)  Witness  Fees 

A  witness,  other  than  a  party,  who  is 
summoned  to  a  Board  proceeding 
pursuant  to  an  accounting  board 
demand,  or  an  accounting  board 
request,  or  who  is  deposed  piusuant  to 
Rule  5425,  shall  be  paid  his  or  her 
reasonable  expenses  by  the  party  at 
whose  instance  the  witness  appears. 

Rule  5425T.  Depositions  To  Preserve 
Testimony  for  Hearing 

(a)  Procedure 

Any  party  desiring  to  take  the 
testimony  of  a  witness  by  deposition 
shall  meike  a  written  motion  setting 
forth  the  reasons  why  such  deposition 
should  be  taken  including  the  specific 
reasons  why  the  party  believes  the 
witness  will  be  imable  to  attend  or 
testify  at  the  hearing;  the  name  and 
address  of  the  prospective  witness;  the 
matters  concerning  which  the 
prospective  witness  is  expected  to  be 
questioned;  and  the  proposed  time  and 
place  for  the  taking  of  the  deposition. 

Note:  Depositions  under  the  Rules  of  Board 
Procedure  are  used  only  to  preserve 
testimony  of  a  witness  who  would  be 
unlikely  to  be  able,  to  attend  the  hearing. 
They  are  not  permitted  for  purposes  of 
discovery. 

(b)  Required  Finding  When  Ordering  a 
Deposition 

In  the  discretion  of  the  Board  or  the 
hearing  officer,  an  order  for  deposition 
may  be  issued  upon  a  finding  that  the 
prospective  witness  will  likely  give 
testimony  material  to  the  proceeding, 
that  it  is  likely  the  prospective  witness 
will  be  unable  to  attend  or  testify  at  the 
hearing  because  of  age,  sickness, 
infirmity,  imprisonment  or  other 
disability,  or  otherwise  imavailable,  and 
that  the  taking  of  a  deposition  will  serve 
the  interests  of  justice. 

(c)  Procedure  at  Depositions 

A  witness  whose  testimony  is  taken 
by  deposition  shall  be  sworn  or  shall 
affirm  before  any  questions  are  put  to 
him  or  her.  Examination  and  cross- 
examination  of  deponents  may  proceed 


as  permitted  at  a  hearing.  The  witness 
being  deposed  may  have  counsel 
present  during  the  deposition. 

(d)  Objections  to  Questions  or  Evidence 

Objections  to  questions  or  evidence 
shall  be  in  short  form,  stating  the 
groimds  of  objection  relied  upon. 
Objections  to  questions  or  evidence 
shall  be  noted  in  the  transcript,  but  no 
person  other  than  the  hearing  officer 
shall  have  the  power  to  decide  on  the 
competency,  materiality  or  relevance  of 
evidence.  Failure  to  object  to  questions 
or  evidence  during  the  deposition  shall 
not  be  deemed  a  waiver  unless  the 
ground  of  the  objection  is  one  that  might 
have  been  obviated  or  removed  if 
presented  at  that  time. 

(e)  Filing  of  Depositions 

The  questions  propounded  and  all 
answers  or  objections  shall  be  recorded 
or  transcribed  verbatim,  and  a  transcript 
prepared  by  the  deposition  officer,  or 
under  his  or  herdirection.  The 
transcript  shall  be  subscribed  by  the 
witness  and  certified  by  the  deposition 
officer.  The  original  deposition  and 
exhibits  shall  be  filed  with  the 
Secretary.  A  copy  of  the  deposition  shall 
be  available  to  the  deponent  and  each 
party  for  purchase  at  prescribed  rates. 

Rule  5426T.  Prior  Sworn  Statements  of 
Witnesses  in  Lieu  of  Live  Testimony 

At  a  hearing,  any  person  wishing  to 
introduce  a  prior,  sworn  statement  of  a 
nonparty  witness  otherwise  admissible 
in  the  proceeding,  in  lieu  of  live 
testimony  may  make  a  motion  setting 
forth  the  reasons  therefor.  If  only  part  of 
a  statement  is  offered  in  evidence,  the 
hearing  officer  may  require  that  all 
relevant  portions  of  the  statement  be 
introduced.  If  all  of  a  statement  is 
offered  in  evidence,  the  hearing  officer 
may  require  that  portions  not  relevant  to 
the  proceeding  be  excluded.  A  motion 
to  introduce  a  prior  sworn  statement  in 
lieu  of  live  testimony  may  be  granted 
if— 

(a)  The  witness  is  dead; 

(b)  the  witness  is  out  of  the  United 
States,  unless  it  appears  that  the  absence 
of  the  witness  was  procured  by. the  party 
offering  the  prior  sworn  statement; 

(c)  the  witness  is  imable  to  attend  or 
testify  because  of  age,  sickness, 
infirmity,  imprisonment  or  other 
disability; 

(d)  the  party  offering  the  prior  sworn 
statement  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
accounting  board  demand;  or, 

(e)  in  the  discretion  of  the  Board  or 
the  hearing  officer,  it  wovdd  be 
desirable,  in  the  interests  of  justice^  to 
allow  the  prior  sworn  statement  to  be 
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used.  In  making  this  determination,  due 
regard  shall  be  given  to  the  presumption 
that  witnesses  will  testify  orally  in  an 
open  hearing.  If  the  parties  have 
stipulated  to  accept  a  prior  sworn 
statement  in  lieu  of  live  testimony, 
consideration  shall  also  be  given  to  the 
convenience  of  the  parties  in  avoiding 
unnecessary  expense. 

Rules  5427.-5439.  (Reserved) 

Conduct  of  Hearings 

Rule  5440T.  Record  of  Hearings 

(a)  Recordation 

All  hearings  shall  be  recorded  and  a 
written  transcript  thereof  shall  be 
prepared. 

(b)  Availability  of  a  Transcript 

Transcripts  of  public  hearings  shall  be 
available  for  purchase  at  prescribed 
rates.  Transcripts  of  nonpublic 
proceedings  shall  be  available  for 
purchase  only  by  parties,  provided, 
however,  that  any  person  compelled  to 
testify  at  a  hearing  may  purchase  a  copy 
of  that  person's  own  testimony. 

(c)  Transcript  Correction 

Prior  to  the  filing  of  post-hearing 
briefs  or  other  submissions,  or  within 
such  earher  time  as  directed  by  the 
Board  or  the  hearing  officer,  a  party  or 
witness  may  make  a  motion  to  correct 
the  transcript.  Proposed  corrections  of 
the  transcript  may  be  submitted  to  the 
hearing  officer  by  stipulation  or  by 
motion.  Upon  notice  to  all  parties  to  the 
proceeding,  the  hearing  officer  may,  by 
order,  specify  corrections  to  the 
transcript. 

Rule  5441T.  Evidence:  Admissibility 

The  Board  or  the  hearing  officer  may 
receive  relevant  evidence  and  shall 
exclude  all  evidence  that  is  irrelevant, 
immaterial  or  imduly  repetitious. 

Rule  5442T.  Evidence:  Objections  and 
Offers  of  Proof 

(a)  Objections 

Objections  to  the  admission  or 
exclusion  of  evidence  must  be  made  on 
the  record  and  shall  be  in  short  form, 
stating  the  grounds  relied  upon. 
Exceptions  to  any  ruling  thereon  by  the 
hearing  officer  need  not  be  noted  at  the 
time  of  the  ruling.  Such  exceptions  will 
be  deemed  waived  on  appeal  to  the 
Board,  however,  unless  raised — 

(1)  pursuant  to  interlocutory  review  in 
accordance  with  Rule  5461; 

(2)  in  a  proposed  finding  or 
conclusion  filed  pursuant  to  Rule  5445; 
or 

(3)  in  a  petition  for  Board  review  of 
an.  initial  decision  filed  in  accordance 
with  Rule  5460. 


(b)  Offers  of  Proof 

Whenever  evidence  is  excluded  fi-om- 
the  record,  the  party  offering  such 
evidence  may  make  an  offer  of  proof, 
which  shall  be  included  in  the  record. 
Excluded  material  shall  be  retained 
pursuant  to  Rule  5202(b). 

Rule  5443T.  Evidence:  Presentation 
Under  Oath  or  Affirmation 

A  witness  at  a  hearing  for  the  purpose 
of  taking  evidence  shall  testify  under 
oath  or  affirmation. 

Rule  5444T.  Evidence:  Pre^ntation, 
Rebuttal  and  Cross-examination 

In  any  proceeding,  a  party  may 
present  its  case  or  defense  by  oral  or 
documentary  evidence,  submit  rebuttal 
evidence,  and  conduct  such  cross- 
examination  as,  in  the  discretion  of  the 
Board  or  the  hearing  officer,  may  be 
required  for  a  full  and  true  disclosure  of 
the  facts.  The  scope  and  form  of 
evidence,  rebuttal  evidence,  if  any,  and 
cross-examination,  if  any,  shall  be 
determined  by  the  Board  or  the  hearing 
officer  in  each  proceeding. 

Rule  5445T.  Post-Hearing  Briefs  and 
Other  Submissions 

(a)  At  the  end  of  the  hearing  in  any 
proceeding  instituted  pursuant  to  Rule 
5200(a)(1),  Rule  5200(a)(2),  or  Rule  5500 
in  which  an  initial  decision  is  to  be 
issued,  the  hearing  officer  shall,  by 
order,  after  consultation  with  the 
parties,  prescribe  the  peried  within 
which  post-hearing  briefs  or  other 
submissions  are  to  be  filed.  Unless  the 
hearing  officer,  for  good  cause  shown, 
permits  a  different  period  and  sets  forth 
in  the  order  the  reasons  why  the 
different  period  is  necessary — 

(i)  the  party  or  parties  directed  to  file 
first  shall  make  its  or  their  initial  filing 
within  30  days  of  the  end  of  the  hearing; 
and 

(ii)  the  total  period  within  which  all 
such  filings  and  any  opposition  and  ^ 
reply  submissions  are  to  be  filed  shall 
be  no  longer  than  90  days  after  the  end 
of  the  hearing. 

Rules  5446.-5459.  [Reserved] 

Appeals  to  the  Board 

Rule  5460T.  Board  Review  of 
Determinations  of  Hearing  Officers 

(a)  Petition  for  Review  of  Initial 
Decision  by  Hearing  Officers 

Any  party  to  a  hearing  may  obtain 
Board  review  of  an  initial  decision  by 
filing  a  petition  for  review  that — 

(Ijsets  forth  specific  findings  and 
conclusions  of  the  initial  decision  as  to 
which  exception  is  taken,  together  with 
the  supporting  reasons  for  each 
exception;  and 
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(2)  is  filed,  in  a  pnx:eeding  instituted 
pursuant  to  Rule  5500,  within  30  days 
after  service  of  the  initial  decision  on 
the  petitioner  or  within  10  days  after  the 
filing  of  a  petition  for  review  by  another 
party,  whichever  is  later. 

(b)  Review  on  Board's  Initiative 

The  Board  may,  on  its  own  initiative, 
order  review  of  any  initial  decision,  or 
a  portion  of  any  initial  decision,  at  any 
time  before  the  initial  decision  becomes 
final  pursuant  to  Rule  5204(d). 

(c)  De  Novo  Review 

Based  on  a  petition  for  review,  or  on 
its  own  initiative,  the  Board  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
an  initial  decision  by  a  hearing  officer 
and  may  make  any  findings  or 
conclusions  that  in  its  judgment  are 
proper  based  on  the  record. 

(d)  Limitations  on  Matters  Reviewed 

Review  by  the  Board  of  an  initial 
decision  shall  be  limited  to  the  issues 
specified  in  the  petition  for  review  or 
the  issues,  if  any,  specified  in  the 
briefing  schedule  order  issued  pursuant 
to  Rule  5462(a).  On  notice  to  all  parties, 
however,  the  Board  may,  at  any  time 
prior  to  issuance  of  its  decision,  raise 
and  determine  any  other  matters  that  it 
deems  material,  with  opportunity  for 
oral  or  written  argument  thereon  by  the 
parties. ' 

(e)  Simunary  Affirmance 

The  Board  may  summarily  affirm  an 
initial  decision  based  upon  the  petition 
for  review  and  any  response  thereto, 
without  further  briefing,  if  it  finds  that 
no  issue  raised  in  the  petition  for  review 
warrants  further  consideration  by  the 
Board. 

Rule  5461T.  biterlocutory  Review 

(a)  Availability 

The  Board  will  not  review  a  hearing 
officer's  ruling  prior  to  its  consideration 
of  the  entire  proceeding  in  the  absence 
of  extraordinary  circumstances.  The 
Board  may  decline  to  consider  a  ruling 
certified  by  a  hearing  officer  pursuant  to 
paragraph  (c)  of  this  Rule  if  it 
determines  that  interlocutory  review  is 
not  warranted  or  appropriate  under  the 
circumstances.  The  Board  may,  at  any 
time,  on  its  own  motion,  direct  that  any 
matter  be  submitted  to  it  for  review. 

(b)  Certification  Process 

A  ruling  submitted  to  the  Board  for 
interlocutory  review  shall  be  certified  in 
writing  by  the  hearing  officer  as 
^propriate  for  interlocutory  review  and 
shall  specify  the  basis  for  certification. 


The  heating  officer  shall  certify  a  ruling 
only  if— j 

(1)  Thfe  ruling  would  compel 
testimoc  y  of  Board  members,  officers  or 
employe  bs  or  the  production  of 
documei  itary  evidence  in  their  custody; 
or 

(2)  up  >n  application  by  a  party, 
within  five  days  of  the  hearing  officer's 
ruling,  tie  hearing  officer  is  of  the 
opinion  that — 

(i)  the  killing  involves  a  controlling 
question  of  law  as  to  which  there  is 
substantial  ground  for  difference  of 
opinions  and 

(ii)  an  {immediate  review  of  the  order 
may  matierially  advance  the  completion 
of  the  proceeding. 

(c)  Proce  edings  Not  Stayed 

The  fi  ing  of  an  application  for 
interloci  tory  review  or  the  grant  of 
interloci  tory  review  shall  not  stay 
proceed:  ngs  before  the  hearing  officer 
unless  he  or  she,  or  the  Board,  shall  so 
order.  Tke  Board  will  not  consider  the 
motion  i  ar  a  stay  unless  the  motion  has 
first  beei  i  made  to  the  hearing  officer. 

Rule  54f  2T.  Briefs  Filed  With  the  Board 

(a)  Briemg  Schedule  Order 

Upon  I  timely  and  valid  petition  for 
review,  ( ir  upon  its  own  timely  motion 
to  review  r  an  initial  decision,  other  than 
review  o  rdered  pursuant  to  Rule  5469, 
the  Boar  i  shall  issue  a  briefing  schedule 
order  dii  ecting  the  parties  to  file 
opening  briefs  and  specifying  particular 
issues,  if  any,  as  to  which  briefing 
should  be  limited  or  directed.  Unless 
otherwisje  provided,  opening  briefs  shall 
be  filed  ivithin  40  days  of  the  date  of  the 
briefing  ^chedule  order.  Opposition 
briefs  shall  be  filed  within  30  days  after 
the  date  {opening  briefs  are  due.  Reply 
briefs  mty  be  filed  within  14  days  after 
the  date  opposition  briefs  are  due.  No 
briefs  in  addition  to  those  specified  in 
the  brief  ng  schedule  order  may  be  filed 
except  V  ith  leave  of  the  Board.  The 
briefing  schedule  order  shall  be 
issued— 

(1)  At  the  time  the  Board  orders 
review  c  a  its  own  initiative  pursuant  to 
Rule  54(  0(b),  or  orders  interlocutory 
review  c  a  its  own  motion  pursuant  to 
Rule  54(  0;  or 

(2)  wi  bin  21  days,  or  such  longer 
time  as  •rovided  by  the  Board,  after — 

(i)  thellast  day  permitted  for  filing  a 
petition  for  review  pursuant  to  Rule 
5204(d): 

(ii)  cei  tification  of  a  ruling  for 
interloa  itory  review  pursuant  to  Rule 
5461(c). 

(b)  Cont  snts  of  Briefs 

Briefs  shall  be  confined  to  the 
particulj  ir  matters  at  issue.  Each 


exception  to  the  findings  or  conclusions 
being  reviev^ed  shall  be  stated 
succinctly.  Exceptions  shall  be 
supported  by  citation  to  the  relevant 
portions  of  the  record,  including 
references  to  the  specific  pages  relied 
upon,  and  by  concise  argument 
including  citation  of  such  statutes, 
decisions  and  other  authorities  as  may 
be  relevant.  If  the  exception  relates  to 
the  admission  or  exclusion  of  evidence, 
the  substance  of  the  evidence  admitted 
or  excluded  shall  be  set  forth  in  the 
brief,  in  an  appendix  thereto,  or  by 
citation  to  the  record.  Reply  briefs  shall 
be  confined  to  matters  in  opposition 
briefs  of  other  parties. 

(c)  Length  Limitation 

Opening  and  opposition  briefs  shall 
not  exceed  30  pages  and  reply  briefs 
shall  not  exceed  15  pages,  exclusive  of 
pages  containing  the  table  of  contents, 
table  of  authorities,  and  any  addendum, 
except  with  leave  of  the  Board. 

Rule  5463T.  Oral  Argument  Before  tlie 
Board 

(a)  Availability 

The  Board,  on  its  own  motion  or  the 
motion  of  a  party,  may  order  oral 
argimient  with  respect  to  any  matter. 
Motions  for  oral  argument  with  respect 
to  whether  to  affirm  all  or  part  of  an 
initial  decision  by  a  hearing  officer  shall 
be  granted  unless  exceptional 
circumstances  make  oral  argimient 
impractical  or  inadvisable.  The  Board 
will  consider  appeals,  motions  and 
other  matters  properly  before  it  on  the 
basis  of  the  papers  filed  by  the  parties 
without  oral  argument  unless  the  Board 
determines  that  the  presentation  of  fects 
and  legal  argiunents  in  the  briefs  and 
record  and  the  decisional  process  would 
be  significantly  aided  by  oral  argvunent. 

(b)  Procedure 

Requests  for  oral  argiunent  shall  be 
made  by  separate  motion  accompanying 
the  initial  brief  on  the  merits.  The  Board 
shall  issue  an  order  as  to  whether  oral 
argument  is  to  be  heard,  and  if  so,  the 
time  and  place  therefor.  The  grant  or 
denial  of  a  motion  for  oral  argimient 
shall  be  made  promptly  after  the  filing 
of  the  last  brief  called  for  by  the  briefing 
schedule.  If  oral  argument  is  granted, 
the  time  fixed  for  oral  argument  shall  be 
changed  only  by  Mnitten  order  of  the 
Board,  for  good  cause  shown.  The  order 
shall  state  at  whose  request  the  change 
is  made  and  the  reasons  for  any  such 
change. 

(c)  Time  Allowed 

Unless  the  Board  orders  oth^wise, 
not  more  than  one  half-hour  per  side 
will  be  allowed  for  oral  argument.  The 
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Board  may,  in  its  discretion,  determine 
that  several  persons  have  a  common 
interest,  and  that  the  interests 
represented  will  be  considered  a  single 
side  for  purposes  of  allotting  time  for 
oral  argument  Time  will  be  divided 
equally  among  persons  on  a  single  side, 
provided,  however,  that  by  mutual 
agreement  they  may  reallocate  their 
time  among  themselves.  A  request  for 
additional  time  must  be  made  by  motion 
filed  reasonably  in  advance  of  the  date 
fixed  for  argument. 

Note:  The  term  "side"  is  used  in  this  Rule 
to  indicate  that  the  time  allowed  is  afforded 
to  opposing  interests  rather  than  to 
individual  parties.  If  multiple  parties  have  a 
common  interest,  they  may  constitute  only  a 
single  side. 

(d)  Participation  of  Board  Members 

A  member  of  the  Board  who  was  not 
present  at  the  oral  argument  may 
participate  in  the  decision  of  the 
proceeding,  provided  that  the  member 
has  reviewed  the  transcript  of  such 
argument  prior  to  such  participation. 
The  decision  shall  state  whether  the 
required  review  was  made. 

Rule  5464T.  Additional  Evidence 

Upon  its  own  motion  or  the  motion  of 
a  peirty,  the  Board  may  allow  the 
submission  of  additional  evidence.  A 
party  may  file  a  motion  for  leave  to 
adduce  additional  evidence  at  any  time 
prior  to  issuance  of  a  decision  by  the 
Board.  Such  motion  shall  show  with 
particularity  that  such  additional 
evidence  is  material  and  that  there  were 
reasonable  grounds  for  failure  to  adduce 
such  evidence  previously.  Any  other 
party  may  file  a  response  to  the  motion 
within  5  days  after  the  motion  is  filed, 
or  such  longer  time  as  the  Board  may 
allow.  The  Board  may  accept  or  hear 
additional  evidence,  or  it  may  remand 
or  refer  the  proceeding  to  a  hearing 
officer  for  the  taking  of  additional 
evidence,  as  appropriate. 

Rule  5465T.  Record  Before  the  Board 

The  Board  shall  determine  each 
matter  on  the  basis  of  the  record. 

(a)  Contents  of  the  Record 

In  proceedings  for  final  decision 
before  the  Board,  the  record  shall 
consist  of — 

(1)  All  items  part  of  the  hearing  record 
below  in  accordance  with  Rule  52G2(a); 

(2)  any  petitions  for  review,  cross- 
petitions  or  oppositions;  and 

(3)  all  briefs,  motions,  submissions 
and  other  papers  filed  on  appeal  or 
review. 
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(b)  Transmittal  of  Record  to  Board 

Within  14  days  after  the  last  date  set 
for  filing  briefs  or  such  later  date  as  the 
Board  directs,  the  Secretary  shall 
transmit  the  record  to  the  Board. 

(c)  Review  of  Documents  Not  Admitted 

Any  document  offered  in  evidence 
but  excluded  by  the  hearing  officer  or 
the  Board  and  any  document  marked  for 
identification  but  not  offered  as  an 
exhibit  shall  not  be  considered  a  part  of 
the  record  before  the  Board  on  appeal 
but  shall  be  transmitted  to  the  Board  by 
the  Secretary  if  so  requested  by  the 
Board.  In  the  event  that  the  Board  does 
not  request  the  document,  the  Secretary 
shall  retain  the  document  not  admitted 
into  the  record  until  the  later  of— 

(1)  The  date  upon  which  the  Board's 
order  becomes  final,  or 

(2)  the  conclusion  of  any  Commission 
and  judicial  review  of  that  order. 

Rule  5466T.  Reconsideration 

(a)  Scope  of  Rule 

A  party  may  file  a  motion  for 
reconsideration  of  a  final  order  issued 
by  the  Board. 

(b)  Procedure 

A  motion  for  reconsideration  shall  be 
filed  within  10  days  after  service  of  the 
order  complained  of  on  each  party,  or 
within  such  time  as  the  Board  may 
prescribe  upon  motion  of  the  person 
seeking  reconsideration,  if  made  within 
the  foregoing  10-day  period.  The  motion 
for  reconsideration  shall  briefly  and 
specifically  state  the  matters  of  record 
alleged  to  have  been  erroneously 
decided,  the  groimds  relied  upon,  and 
the  relief  sought.  Except  with 
permission  of  the  Board,  a  motion  for 
reconsideration  shall  not  exceed  15 
pages.  No  responses  to  a  motion  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Board. 

Rule  5467.-5499.  [Reserved) 

Part  5 — Hearings  on  Disapproval  of 
Registration  Applications 

Rule  5 SOOT.  Commencement  of  Hearing 
on  Disapproval  of  a  Registration 
Application 

The  Board  may  commence  a 
proceeding  to  determine  whether  to 
approve  or  disapprove  a  public 
accounting  firm's  application  for 
registration  when,  based  on  review  of  an 
application  for  registration  as  a 
registered  public  accounting  firm — 

(a)  The  Board  determines,  pursuant  to 
Rule  2106(b)(2){ii),  to  provide  the 
applicant  with  written  notice  of  a 
hearing  to  determine  whether  to 
approve  or  disapprove  the  application; 
and 


(b)  within  such  period,  as  the  Board 
permits,  after  the  date  of  service  of  a 
notice  of  a  hearing  whether  to  approve 
or  disapprove  an  application  for 
registration  pursuant  to  Rule 
2106(b)(2){ii),  the  public  accounting 
firm  served  with  such  notice  files  with 
the  Secretary  a  written  request  for  a 
hearing  date  and  a  notice  of  appearance 
pursuant  to  Rule  5401(c),  and  includes 
with  the  request — 

(1)  A  statement  that  the  public 
accounting  firm  has  elected  not  to  treat 
the  notice  as  a  written  notice  of 
disapproval  for  purposes  of  Section 
102(c)  ofthe  Act;  and 

(2)  a  statement  describing  with 
specificity  why  the  public  accounting 
fum  believes  that  the  Board  should  not 
issue  a  written  notice  of  disapproval. 

Rule  5501T.  Procedures  for  a  Hearing  on 
Disapproval  of  a  Registration 
Application 

Proceedings  instituted  pursuant  to 
Rule  5500  shall  be  subject  to  procedures 
as  described  in  Parts  2  and  4  of  Section 
5  of  the  Board's  Rules. 

n.  Bf»ard's  Statement  of  thePurpoce  of, 
and  Statutory  Basis  for,  the  Proposed 
Rules 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rules  and  discussed  any 
comments  it  received  on  the  proposed 
rules.  The  text  of  these  statements  may 
be  examined  in  the  Commission's 
Public  Reference  Room  and  at  the 
principal  office  of  the  PCAOB.  The 
Board  has  prepared  simunaries,  set  forth 
in  sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements  as  they  relate  to  the  proposed 
Temporary  Hearing  Rules. 

A.  Board's  Statement  ofthe  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rules 

(a)  Purpose 

Section  102  ofthe  Act  prohibits 
accounting  firms  that  are  not  registered 
with  the  Board  fi-om  preparing  or 
issuing,  or  playing  a  substantial  role  in 
the  preparation  or  furnishing  of,  an 
audit  report  with  respect  to  any  issuer. 
Under  Board  rules  previously  approved 
by  the  Commission,  the  Board  will  not 
disapprove  an  application  for 
registration  without  first  giving  the 
applicant  an  opportunity  for  a  hearing. 
-The  purpose  of  the  proposed  temporary 
rules  is  to  supply  fair  procedures  and 
rules  to  govern  the  conduct  of  any  such 
hearing.  The  proposed  temporary  rules 
consist  of  41  rules  and  nine  definitions. 
Each  of  the  rules  and  definitions  is 
discussed  below. 
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Rule  1001 — Definitions 

Rule  1001(a)(ix)T  defines  "accounting 
board  demand"  as  a  command  to 
produce  documents  and/or  to  appear  at 
a  certain  time  and  place  to  give 
testimony.  The  rules  use  this  term  only 
to  identify  demands  made  upon 
registered  public  accoimting  firms  and 
associated  persons  of  such  firms.  Under 
the  Act,  the  Board  has  authority  to 
require  those  firms  and  persons  to 
provide  any  testimony  or  dociunents 
sought  by  the  Board  in  furtherance  of  its 
responsibilities  under  the  Act,  and 
including  in  particidar  any  testimony  or 
documents  that  the  Board  considers 
relevant  to  an  investigation. 

Rule  1001(a)(x}T  defines  "accounting 
board  request"  as  a  request  to  produce 
documents  and/or  to  appear  at  a  certain 
time  and  place  to  give  testimony.  The 
rules  use  this  term  to  distinguish  the 
Board's  efforts  to  obtain  documents  and 
testimony  from  persons  other  than 
registered  public  accounting  firms  and 
their  associated  persons. 

Rule  1001(c)(ii)T  defines  "counsel"  as 
an  attorney  at  law  admitted  to  practice, 
and  in  good  standing,  before  the 
Supreme  Court  of  the  United  States  or 
the  highest  court  of  any  state. 

Rule  1001(h)(i)T  defines  "hearing    - 
officer"  to  mean  any  person,  other  than 
a  Board  member  or  staff  of  the  interested 
division,  duly  authorized  by  the  Board 
to  preside  at  a  hearing. 

Rule  1001(i)(iv)T  defines  "interested 
division"  as  a  division  or  office  of  the 
Board  assigned  primary  responsibility 
by  the  Board  to  participate  in  a 
particular  proceeding.  As  a  general 
matter,  the  interested  division  in  a 
disciplinary  proceeding  will  be  the 
Division  of  Enforcement  and 
Investigations,  and  the  interested 
division  in  a  hearing  on  disapproval  of 
a  registration  application  will  be  the 
Division  of  Registration  and  Inspections. 
The  definition  is  adapted  from  Rule 
101(a)(6)  of  the  Commission's  Rules  of 
Practice. 

Rule  1001(o)(ii)T  defines  "order 
instituting  proceedings"  as  an  order 
issued  by  the  Board  commencing  a 
disciplinary  proceeding. 

Rule  1001(p)(iii)T  defines  "party"  as 
the  interested  division,  any  person 
named  as  a  respondent  in  an  order 
instituting  proceedings  or  notice  of  a 
hearing,  any  applicant  named  in  the 
caption  of  any  order,  or  any  person 
seeking  Board  review  of  a  decision. 

Rule  1001(p)(iv)T  defines  "person"  as 
any  natxiral  person  or  any  business, 
legal  or  governmental  entity  or 
association. 

Rule  1001(s)(iii)T  defines  "Secretary" 
as  the  Secretary  of  the  Board. 


Rule  IW  I2T — Time  Computation 

Rule   002T  describes  the  method  by 
which  t^e  Board  shall  compute  time  for 
of  complying  with  deadlines 
Bbard's  rules. 
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Rule  521  >0T — Commencement  of 
Discipli  lary  Proceedings 

Ride  I  200T(b)  provides  for  an 
appoint  nent  of  a  hearing  officer  by  the 
Board  ai  soon  as  practicable  after 
issuance  of  the  order  instituting 
proceedings  or  after  a  registration 
applicai  t  has  requested  a  hearing 
pursuan  t  to  Rule  5500T(b).  The  rule  is 
adapted  from  NASD  Rule  9213(a). 

Undei  Rule  5200T(b),  the  Board  shall 
le  parties  of  the  hearing  officer's 
nt.  The  hearing  officer  shall 
orify  to  do  all  things  necessary 
opriate  to  discharge  his  or  her 
eluding,  but  not  limited  to,  the 
pecified  in  Rule  5200T(b).  The  . 
ssly  subjects  the  hearing 
officer'slauthority  to  the  limitations 
describad  in  Rule  5402T  (concerning 
hearing  bfficer  disqualification)  and 
Rule  5403T  (concerning  ex  parte 
commuoications] . 

Rule  3200T(c)  provides  that  the  Board 
will  observe  certain  separation  of 
functioiK  principles.  The  rule  provides 
that  nei^er  the  staff  of  the  Division  of 
Enforcenent  and  Investigations,  nor  any 
other  staff  who  engaged  in  investigative 
or  prose  :utorial  functions  on  a  matter, 
may  par  icipate  or  advise  in  the 
decision ,  or  the  review  of  the  decision, 
except  a  s  a  witness  or  counsel.  In 
addition ,  the  rule  provides  that  a 
hearing  sfficer  may  not  be  responsible 
to  or  sul  ject  to  the  supervision  or 
directioi  i  of  an  employee  or  agent 
engaged  in  the  performance  of 
investig  itive  or  prosecuting  functions 
for  the  I  oard. 

With  1  espect  to  proceedings  that 
involve  i  common  question  of  law  or 
fact,  Rul  B  52D0T(d)  provides  that  the 
Board  oi  a  hearing  officer  may,  by  order," 
consolic  ate  the  proceedings  for  hearing 
of  any  or  all  matters  at  issue  in  the 
proceedings.  The  rule  is  adapted  from 
Ride  2oi  of  the  Commission's  Rules  of 
Practicel  The  rule  provides  that 
consolidation  shall  not  prejudice  any 
rights  tUat  any  parfy  may  have  under  the 
Board's  Rules  and  shall  not  affect  the 
right  of  tny  party  to  raise  issues  that 
could  hive  been  raised  in  the  absence 
of  conso  lidation. 

Rule  521  ilT— Notification  of 
Commei  icement  of  Disciplinary 
Proceed  ngs 

Rule  !  20lT(c)  provides  that,  in  the 
case  of  i  hearing  on  a  registration 
applicai  on  commenced  under  Rule 


5500T,  the  notice  of  hearing  shall  state 
proposed  grounds  for  disapproving  the 
registration  application. 

Rule  5202T— Record  of  Disciplinary 
Proceedings 

Rule  5202T(a)  describes  the  material 
that  shall  make  up  the  contents  of  the 
record  in  a  disciplinary  proceeding 
(Rule  5202T(a)(l))  and  the  contents  of 
the  record  on  disapproval  of  an 
application  for  registration  (Rule 
5202T(a)(2)).  Under  Rule  5202T(b),  any 
document  offered  as  evidence  but 
excluded,  and  any  document  marked  for 
identification  but  not  offered  as  an 
exhibit,  shall  not  be  qonsidered  part  of 
the  record  but  shall  be  maintained  by 
the  Secretary  until  all  opportunities  for 
Commission  and  judicial  review  have 
been  exhausted  or  waived.  Paragraphs  , 
(c)-(e)  of  Rule  5202T  address  the 
substitution  of  true  copies  for 
documents  in  the  record,  the 
preparation  of  the  record  and  the 
certification  of  the  record  index,  and  the 
final  transmittal  of  record  items  to  the 
Secretary.  The  rule  is  adapted  from 
Rules  350  and  351  of  the  Commission's 
Rules  of  Practice. 

Rule  5203T— Public  and  Private 
Hearings 

Under  Rule  5203T,  a  hearing  on 
disapproval  of  a  registration  application 
shall  be  nonpublic  unless  the  Board 
orders  otherwise.  The  rule  essentially 
creates  a  presumption  that  a  hearing  on 
disapproval  of  a  registration  application 
will  be  non-public.  A  disapproval 
hearing  will,  by  its  nature,  involve  a 
firm  that  is  not  yet  a  registered  firm  and 
may  well  involve  a  record  that  includes 
confidential  information  submitted  as 
part  of  the  registration  application.  The 
rule  reserves  to  the  Board  the  flexibility 
to  make  the  hearing  public  if  warranted 
by  unusual  circumstances.  In  any  event, 
if  the  Board  decides,  after  a  hearing,  to 
disapprove  the  application,  that 
decision,  along  with  the  reasons  for  the 
decision,  will  be  made  public  according 
to  the  provisions  of  Section  105(d)  of 
the  Act. 

Rule  5204T — ^Determinations  in 
Disciplinary  Proceedings 

Rule  5204T(b)  provides  that,  unless 
the  Board  orders  otherwise,  the  hearing 
officer  shall  prepare  an  initial  decision 
following  a  hearing.  The  rule  provides 
that  the  initial  decision  shall  include 
findings  and  conclusions,  including 
sanctions,  if  appropriate,  and  the 
reasons  or  basis  therefore,  as  to  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record  and  such  other 
information  es  the  Board  may  require. 
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The  rule  is  adapted  from  Rule  360  of  the 
Commission's  Rules  of  Practice. 

The  note  to  Rule  5204T(b)  sets  out  the 
Board's  general  expectations  about  the 
time  frame  within  which  a  hearing 
officer  should  complete  an  initial 
decision  in  various  types  of  cases.  These 
time  frames  are  nothing  more  than  the 
Board's  general  expectations  and  do  not 
create  any  right  in  any  person  to  have 
an  initial  decision  prepared  within  any" 
particular  period  of  time. 

Rule  5204T{c)  governs  the  hearing 
officer's  filing  of  the  initial  decision 
with  the  Secretary  and  the  Secretary's 
service  of  the  initial  decision  on  the 
parties. 

Rule  5204T(d)  provides  the 
circumstances  in  which  an  initial 
decision  of  a  hearing  officer  becomes 
the  final  decision  of  the  Board  as  to  a 
party.  The  rule  is  adapted  from  Rule 
360(d)  of  the  Commission's  Rules  of 
Practice.  Rule  5204T(d)(l)  provides  that 
the  initial  decision  becomes  the  Board's 
final  decision  as  to  a  party  upon 
issuance  by  the  Secretary  of  a  notice  of 
finality.  Rule  5204T(d)(2)  provides  that 
the  Secretary  shall  issue  the  notice  of 
finality  no  later  than  twenty  days  after 
the  lapsing  of  the  time  period  for  filing 
a  petition  for  Board  review  (as  described 
in  Rule  5460T),  unless  one  of  the  two 
conditions  described  in  Rule 
5204T(d)(3)  has  occurred.  Rule 
5204T(d)(3)  provides  that  the  Secretary 
shall  not  issue  a  notice  of  finality  as  to 
any  party  who  has  filed  a  timely 
petition  for  Board  review  or  with 
respect  to  whom  the  Board,  on  its  own 
motion,  has  ordered  review  of  the  initial 
decision  pursuant  to  Rule  5460T(b). 

Rule  5205T— Settlement  of  Disciplinary 
Proceedings  Without  a  Determination 
After  Hearing 

Rule  5205T  governs  certain  matters 
related  to  possible  settlement  of 
disciplinary  proceedings.  The  rule  is 
adapted  from  Rule  240  of  the 
Commission's  Rules  of  Practice. 

Ride  5205T  provides  that  any  person 
who  is  or  is  to  be  a  party  to  a 
disciplinary  proceeding  may  at  any  time 
propose  in  writing  an  offer  of 
settlement.  The  rule  imposes 
requirements  for  the  content  of  the  offer, 
and  requires  that  it  be  signed  by  the 
person  making  the  offer,  not  by  counsel. 

Rule  5205Trc)(l)  requires  that  the 
Division  Director  the  offer  to  the  Board 
along  with  a  recommendation 
concerning  the  offer,  except  that,  if  the 
recommendation  is  unfavorable,  the 
Director  shall  not  present  the  offer  to  the 
Board  iinless  the  person  making  the 
offer  so  requests. 

Rules  5205T(c)(2)-(3)  set  out  various 
matters  that  the  person  making  the  offer 


must  waive  before  the  Boud  will 
consider  the  offer,  including  waiver  of 
rights  to  hearings,  rights  to  proposed 
findings  of  fact  and  conclusions  of  law, 
rights  to  proceedings  before  and  an 
initial  decision  by  a  hearing  officer, 
rights  to  post-hearing  procedures,  rights 
to  judicial  review,  rights  to  have  Board 
and  Board  staff  observe  separation  of 
functions  principles,  and  rights  to  claim 
bias  or  prejudgment  by  the  Board  based 
on  consideration  of  or  discussions 
concerning  the  settlement  ofiier. 

Rule  5205T(c)(4)  provides  that  if  the 
Board  rejects  the  offer,  the  offer  will  be 
deemed  withdrawn  and  will  not 
constitute  a  part  of  the  record.  Rule 
5205T(c)(4)  further  provides  that 
rejection  of  the  offer  will  not  affect  the 
continued  validity  of  waivers  of  rights 
to  claim  bias  or  prejudgment  on  the 
basis  of  discussions  concerning  the 
settlement  offer. 

Rule  5205T(c)(5)  provides  that  Board 
acceptance  of  an  offer  will  occur  only 
upon  the  issuance  of  findings  and  an 
order  by  the  Board. 

A  note  to  Rule  5205T  points  out  that 
in  hearings  on  disapproval  of 
registration,  settlement  offers  will  be 
handled  by  the  Director  of  Registration 
and  Inspections. 

Rule  5400T— Hearings 

Rule  5400T  provides  for  hearings  to 
be  held  only  upon  order  of  the  Board 
and  to  be  conducted  in  a  fair,  impartial, 
expeditious  and  orderly  manner.  The 
rule  is  adapted  from  Rule  200  of  the 
Commission's  Rules  of  Practice. 

Rule  5401T — Appearance  and  Practice 
Before  the  Board 

Rule  5401T  provides  that  a  person 
may  appear  on  his  own  behalf  before  the 
Board  or  may  be  represented  by  coimsel. 
Rule  5401T  further  provides  that  a 
member  of  a  partnership  may  represent 
the  partnership  and  a  bona  fide  officer 
of  a  corporation,  trust,  or  association 
may  represent  the  corporation,  trust,  or 
association.  Rule  540lT(c)  imposes 
certain  procedural  requirements  related 
to  representation  and  withdrawal. 

Rule  5402T— Hearing  Officer 
Disqualification  and  Withdrawal 

Rule  5402T  allows  a  party  to  make  a 
motion  for  withdrawal  of  a  hearing 
officer  and  governs  the  circimistances 
under  which  such  a  motion  may  be 
made  and  the  time  within  whidb  it  must 
be  made.  Rule  5402T  also  provides  for 
appointment  of  a  replacement  hearing 
officer  in  the  event  of  withdrawal  or 
disqualification.  The  rule  is  based  on 
Rule  112  of  the  Commission's  Rules  of 
Practice  and  NASD  Rule  9233. 


Rule  5403T — Ex  Parte  Conmnmications 

Rule  5403T  prohibits  a  hearing  officer 
fitjm  having  ex  parte  commimications 
with  a  person  or  party,  except  to  the 
extent  permitted  by  law  or  by  the 
Board's  rules  for  the  disposition  of  ex 
parte  matters.  The  rule  also  prohibits  a 
party  from  having  ex  parte 
communication  with  the  Board  or  any 
Board  member  on  a  fact  in  issue,  except 
as  permitted  by  law  or  by  the  Board's 
rules.  Rule  5403T(b)  extends^at 
restriction  on  ex  parte  communications 
not  only  to  a  party  (including  the 
interested  division)  but  also  to  any 
Board  staff  that  substantially  assists  the 
interested  division  on  the  particular 
matter,  whether  before  or  during  the 
hearing. 

Rule  5404T— Service  of  Papers  by 
Parties 

Rule  5404T  requires  service  of  papers 
on  each  party  in  a  manner  calculated  to 
bring  the  paper  to  the  attention  of  the 
party  served. 

Rule  5405T— Fihng  of  Papers  With  the 
Board:  Procedure 

Ride  5405T  governs  procedures  for 
filing  papers  with  the  Board. 

Rule  5406T— Filing  of  Papers:  Form 

Rule  5406T  governs  the  form  of 
papers  to  be  filed  with  the  Board. 

Rule  5407T— Filing  of  Papers:  Signature 
Requirement  and  Effect 

Rule  540  7T  requires  every  paper  filed 
to  be  signed  either  by  the  party,  if  the 
party  represents  himself  or  herself,  or  by 
coimsel  if  the  party  is  represented  by 
counsel.  Because  the  Board  expects 
most  papers  to  be  filed  electronically,  a 
note  to  the  rule  states  that  the  signature 
should  be  scanned  into  an  electronic 
document  where  practicable,  but  that 
otherwise  certain  indicia  of  electronic 
signature  will  suffice. 

Rule  5408T— Motions 

Rule  5408T  describes  procedures  and 
length  limitations  related  to  motions 
and  supporting  briefs. 

Rule  5409T— Default  and  Motions  To 
Set  Aside  Default 

Rule  5409T  describes  the 
circumstances  that  shall  constitute  a 
default  and  the  procedure  for  seeking  to 
set  aside  a  default.  The  rule  is  adapteid 
from  Rule  155  of  the  Commission's 
Rules  of  Practice. 

Rule  5410T— Extra  Time  for  Service  by 
Mail 

Rule  5410T  allows  an  additional  three 
days,  with  respect  to  any  computation 
of  time,  for  service  made  by  mail. 
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Rule  5411T— Modifications  of  Time, 
Postponements  and  Adjournments 

Rule  5411T  provides  that  the  Board 
maintains  discretion,  except  as 
otherwise  provided  by  law,  to  adjust  the 
time  limits  prescribed  by  the  rules  or  to 
postpone  or  adjourn  any  hearing. 

Rule  5420T— Leave  to  Participate  To 
Request  a  Stay 

Rule  5420T  provides  a  procedure  by 
which  certain  entities  may  seek  a  stay 
of  a  hearing.  The  entities  that  may  seek 
such  a  stay  would  have  been  the 
Commission,  the  United  States 
Department  of  Justice  or  any  United 
States  Attorney's  Office,  any  criminal 
prosecutorial  authority  of  a  state  or 
political  subdivision-  of  a  state,  and  an 
appropriate  state  regulatory  authority 
may  seek  a  stay. 

Under  Rule  5420T,  an  authorized 
representative  of  any  such  entity  may 
seek  leave  to  participate  on  a  limited 
basis  to  request  a  stay.  Rule  5420T 
provides  that  a  stay  shall  be  granted 
upon  a  showing  that  a  stay  is  necessary 
to  protect  an  ongoing  Commission 
investigation,  and  that  a  stay  shall 
otherwise  be  favored  upon  a  showing 
that  it  is  in  the  public  interest  or  for  the 
protection  of  investors. 

Rule  5421T — Answer  to  Allegations 

Rule  5421T  governs  the  filing  of 
answers  to  orders  instituting 
proceedings.  A  party  may  file  an  answer 
in  any  matter,  but  is  not  requiredJo  file 
an  answer  unless  ordered  to  do  so  in  the 
order  instituting  proceedings. 

Rule  5422T— Availability  of  Documents 
for  Inspection  and  Copying 

Rule  5422T  governs  the  obligations  of 
Board  staff  to  make  documents  available 
to  a  party  for  inspection  and  copying. 
Paragraphs  (a)  through  (c)  of  Rule  5422T 
are  the  core  provisions  for  determining 
what  documents  the  staff  must  make 
available.  Paragraph  (a)  describes 
generally  the  documents  that  the  staff 
must  make  available  to  a  respondent. 
Paragraph  (b)  limits  paragraph  (a)  by 
describing  categories  of  documents  that 
the  staff  may  withhold,  subject  to  an 
overriding  obligation  not  to  withhold 
material  exculpatory  evidence. 
Paragraph  (c)  prescribes  procedures  the 
staff  must  follow  when  withholding 
certain  categories  of  documents,  and 
procedures  for  a  hearing  officer  to 
determine  whether  withholding  is 
appropriate. 

Rule  5422T{a)(3)  applies  to 
registration  disapproval  proceedings 
commenced  pursuant  to  Rule  5500T. 
Rule  5422T(a)(3)  requires  the  Division 
of  Registration  and  Inspections  to  make 
available  all  documents  obtained  by  the 
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Divisio^  in  connection  with  the 
registration  application  prior  to  the 
notice  ai  hearing. 

Rule  i422T(a)  includes  specific 
exceptions  for,  and  must  be  read  in 
conjundtion  with.  Rule  5422T(b),  which 
describes  four  categories  of  docimients 
that  theiDivision  may  withhold  from  a 
responoent  even  if  Rule  5422T(a)  would 
otherwise  require  the  Division  to  make 
the  document  available.  Moreover, 
withholding  dociunents  may  trigger  the 
procedilral  requirements  of  Rule 
5422T{(^.  We  therefore  individually 
-address  each  of  the  four  categories  of 
documents  that  may  be  withheld  under 
Rule  54fe2T(b),  and  any  Rule  5422T(c) 
procedu  res  related  to  withholding  those 
dociune  ats. 

Unde  •  Rule  5422T(b)(l){i),  the 
Divisioi  need  not  make  available  any 
docume  at  prepared  by  a  member  of  the 
Board  o  -  the  Board's  staff  that  has  not 
been  dij  closed  to  any  person  other  than 
Board  n  embers.  Board  staff,  or  persons 
retainec  by  the  Board  or  Board  staff  to 
provide  services  in  connection  with  the 
investig  ition,  disciplinary  proceeding, 
or  heari  ig  on  disapproval  of 
registral  ion.  Withholding  such 
docimie  its  does  not  trigger  any 
procedu  ral  requirements  under  Rule 
5422T(c). 

Undei  Rule  5422T(b)(l){ii),  the 
Divisioi  need  not  make  available  any 
other  d(  cument  that,  while  not 
encomp  issed  within  the  first  category, 
is  nevertheless  protected  by  a  privilege 
or  by  thfe  attorney  work  product 
doctrin« .  This  category  would  include, 
for  exan  iple,  documents  that  were 
privileg  id  in  the  hands  of  the  person 
who  suj  plied  them  to  the  Board,  but 
who  sugplied  them  pursuant  to  an 
understanding  that  doing  so  would  not 
otherwise  waive  the  privilege.  As  to  this 
categorv  of  withheld  documents,  Rule 
5422T(c  )(1)  requires  the  Division  to 
supply  I  o  the  hearing  officer  and  each 
respondent  a  log  providing  all  of  the 
same  inlormation  that  Rule  5106 
requires  a  person  to  submit  when 
assertin ;  a  privilege  against  production 
to  the  B  )ard.i    - 
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'Rule 
29.  2003 
Commission 
unless 
5422T(c 
Rule  5106 
that  are  i: 
5422T(c)(i) 
5422T(c)(<) 
restated 
staff  has 
Rule  5106 
of  Rule 
that 

(l)the 
attorney, 


I  requii  es 


.  adopted  by  the  Board  on  September 
currently  pending  before  the 
n  for  approval  and  will  not  take  eSect 
the  Commission  approves  it.  If  Rule 

)  takes  effect  on  a  temporary  basis  before 
takes  effect,  the  portions  of  Rule  5106 
n  :orporated  by  reference  in  Rule 
'  shall  be  given  effect  as  part  of  Rule 
as  fully  as  if  they  were  expressly 
tb  erein.  The  Commission  notes  that  Board 
o  infirmed  that  the  specific  language  of 

that  is  intended  to  be  given  efiect  as  part 
54^2T(c)(l)  is  the  language  in  Rule  5106(a) 
that. 
(  arson  asserting  the  privilege,  or  his  or  her 
I  tiall  identify  the  nature  of  the  privilege 
(including  attorney  work  product)  that  is  being 


Under  Rule  5422T(b)(l)(iu),  the 
Division  need  not  make  available  any 
document  that  would  disclose  the 
identity  of  a  confidential  source.  The 
rule  provides,  however,  that  the  staff 
may  not  withhold  a  docimient  on  this 
basis  if  doing  so  results  in  withholding 
material  exculpatory  evidence.  Rule 
5422T(c)(2)  requires  the  Division  to 
provide  the  hearing  officer  with  a  list^of 
any  documents  withheld  to  protect  the 
identity  of  a  confidential  informant.  The 
rule  requires  the  Division  to  provide  the 
same  list  to  each  respondent,  although 
the  staff  may  redact  as  much 
information  as  necessary  from  that  list 
(including,  in  appropriate 
circumstances,  all  information]  to 
protect  the  interests  related  to  the 
Division's  reason  for  withholding  the 
document.  The  hearing  officer,  in  his  or 
her  discretion,  may  review  any  such 
docimient  in  camera  to  assess  the 
grounds  for  withholding  it  and  to  assess 
whether  it  includes  material 
exculpatory  evidence.  ' 

Under  Rule  5422T(b)(l)(iv),  the 
Division  need  not  make  available  any 
other  document  that  the  staff  identifies 
for  the  hearing  officer's  consideration  as 
to  whether  the  document  may  be 
withheld  as  not  relevant  to  the  subject 
matter  of  the  proceeding  or  otherwise 
for  good  cause  shown.  For  example,  the 
staff  might  have  documents  supplied  by 
a  foreign  regulator  under  a 
confidentiality  agreement.  If  the  staff 
does  not  intend  to  use  them,  the  "good 
cause"  exception  allows  the  staff  to 
withhold  them  to  honor  the 
confidentiality  agreement.  Again, 
however,  the  good  cause  exception  does 
not  allow  the  staff  to  withhold  a 
document  that  contains  material 
exculpatory  evidence.  Rule  5422T(c)'s 


claimed  and  indicate  the  relevant  jurisdiction's 
privilege  rule  being  invoked;  and 

(2)  the  following  information  shall  be  provided  in 
the  objection,  unless  divulgence  of  such 
information  would  cause  disclosure  of  the  allegedly 
privileged  information —    • 

(i)  for  documents:  (A)  the  type  of  document,  (e.g., 
letter  or  memorandum);  (B)  the  general  subject 
matter  of  the  document;  (C)  the  date  of  the 
document;  and  CD)  such  other  information  as  is 
sufficient  to  identify  the  document  for  a 
Commission  subpoena  duces  tecum,  including, 
where  appropriate,  the  author  of  the  document,  the 
addressees  of  the  document,  and  any  other 
recipients  shown  iu  the  document,  and,  where  not 
apparent,  the  relationship  of  the  author,  addressees, 
and  recipients  to  each  other;  and 

(ii)  for  oral  commimications:  (A)  the  name  of  the 
person  making  the  communication  and  the  names 
of  persons  present  while  the  communication  was 
made  and,  where  not  apparent,  the  relationship  of 
the  persons  present  to  the  person  making  the 
communication;  (B)  the  date  and  place  of 
communication;  and  (C)  the  general  subject  matter 
of  the  communication.  (Telephone  conversation 
between  Gordon  Seymour,  Acting  General  Counsel, 
PCAOB,  and  staff  of  the  Commission's  Office  of  the 
Chief  Accountant,  on  November  4,  2003.) 


procedures,  described  above  with 
respect  to  confidential  informant 
documents,  apply  in  the  same  fashion  to 
documents  withheld  as  irrelevant  or 
otherwise  for  good  cause. 

In  addition  to  the  procedural 
protections  described  above.  Rule 
5422T(b)(2)  provides  an  over-arching 
restriction  on  what  the  Division  may 
withhold.  It  provides  that  nothing  in 
paragraph  (b)  authorizes  the  interested 
division  to  withhold  non-privileged 
documents  that  contain  material 
exculpatory  evidence. 

Rule  5422T(d)  governs  the  time 
period  in  which  the  staff  must  make  the 
docimients  available.  Under  the  rule, 
the  staff  must  make  the  documents 
available  within  14  days  of  the 
institution  of  proceedings  under  Rule 
5500. 

Rule  5422T(e)  provides  that  the  staff 
shall  make  the  documents  available  at 
the  Board's  office  where  the  documents 
are  normally  maintained,  or  at  such 
other  place  as  the  parties  agree  upon  in 
writing.  Rule  5422T{d)  further  provides 
that,  except  as  subject  to  any  specific 
contrary  agreement  with  the  staff,  a 
party  shall  not  have  custody  of  the 
documents  and  shall  not  remove  the 
documents  from  the  Board's  offices, 
though  the  party  may  make  and  retain 
copies  of  the  documents.  Rule  5422T(f) 
provides  that  a  party  wishing  to  make 
copies  of  the  documents  must  bear  the 
cost  of  copying. 

Rule  5422T(g)  addresses  any  failure  " 
by  the  interested  division  to  make 
available  any  docimient  that  these  rules 
required  it  to  make  available.  The  rule 
provides  that,  in  that  event,  no  person 
shall  be  entitled  to  a  rehearing  or 
redetermination  in  a  matter  already 
heard  or  decided  unless  that  person  first 
establishes  that  the  failure  to  make  the 
dociunent  available  did  not  constitute 
harmless  error. 

A  note  following  Rule  5422T  points 
out  that  the  obligations  of  the  interested 
division  imder  this  rule  extend  only  to 
documents  obtained  by  that  division, 
and  that  this  Rule  does  not  require  the 
interested  division  to  make  available 
dociunents  located  only  in  the  files  of 
other  divisions  or  offices.  The  proviso, 
however,  is  not  intended  to  relieve  the 
interested  division  of  the  obligation  to 
make  available  any  such  document  that 
the  division  knows  of  and  intends  to 
introduce  as  evidence.  Any  such 
docximent  should  be  treated,  for 
purposes  of  Rule  5422T,  just  as  if  it 
were  physically  located  in  the  division's 
files. 
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Rule  5423T— Production  of  Witness 
Statements 

Rule  5423T(a)  provides  that  a 
respondent  may  move  that  the 
interested  division  produce  any 
statement  of  a  person,  called  or  to  be 
called  as  a  witness  by  the  division,  that 
pertains  or  is  expected  to  pertain  to  his 
or  her  direct  testimony  and  that  would 
be  required  to  be  produced  pursuant  to 
the  Jencks  Act,  18  U.S.C.  3500,  if  the 
Board  were  a  governmental  entity.  The 
hearing  officer  shall  have  authority  to 
grant  such  a  motion  and  require 
production  of  any  such  statement.  Rule 
5423T(b)  provides,  however,  that  the 
interested  division's  failure  to  produce 
any  such  statement  shall  not  be  grounds 
for  rehearing  or  redecision  of  a  matter 
already  heard  or  decided  unless  the 
respondent  first  establishes  that  the 
failure  to  produce  the  statement  was  not 
harmless  error.  The  rule  is  based  on 
Rule  231  of  the  Commission's  Rules  of 
Practice. 

Rule  5424T— Accoxmting  Board 
Demands 

Rule  5424T  provides  for  mechanisms 
by  which  any  party  may  seek  to  secure 
testimony  or  evidence  relevant  to  a 
proceeding.  Rule  5424T(a)  describes 
procedxires  by  which  any  party  may 
seek  to  have  an  accounting  board 
demand  served  on  any  registered  public 
accounting  firm  or  associated  person  of 
such  a  firm,  or  seek  to  have  an 
accounting  board  request  served  on  any 
other  person.  Under  the  rule,  the  party 
must  make  a  request  to  the  hearing 
officer  for  issuance  of  the  accounting 
board  demand  or  accounting  board 
request.  In  the  event  of  the  hearing 
officer's  unavailability,  the  party  may 
present  its  request,  through  the 
Secretary,  to  any  member  of  the  Board, 
or  any  other  person  designated  by  the 
Board  to  issue  such  demands  and 
requests. 

The  application  for  an  accoxmting 
board  demand  or  accounting  board 
request  may  be  denied,  or  may  be 
granted  with  modifications,  if  it  is 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome.  The  rule 
provides  that  a  person  whose 
application  for  an  accounting  board 
demand  or  accounting  board  request  has 
been  denied  or  modified  may  not  make 
the  same  application  to  another  person 
and  may  not  apply  to  the  Board  for  a 
Commission  subpoena  covering  the 
same  testimony,  dociunents,  or 
information  as  the  denied  application 
covered  or  as  was  excluded  by 
modification  in  granting  an  application. 
Rule  5424T(a)  also  provides  that  a  party 
who  applies  for  an  accounting  board 


demand  or  accounting  board  request  to 
summon  a  witness  shall  pay  the 
witness's  reasonable  expenses. 

Rule  5425T— Depositions  To  Preserve 
Testimony  for  Hearing 

Rule  542  5T  provides  procedures  by 
which  a  party  may  seek  a  deposition  for 
the  purpose  of  preserving  for  a  hearing 
the  testimony  of  a  person  who  may  be 
unavailable  to  appear  at  the  hearing. 
Rule  5425T  does  not  provide  for 
depositions  taken  for  the  purpose  of 
discovery.  The  rule  is  adapted  from 
Rule  233  of  the  Conunission's  Rules  of 
Practice. 

Under  Rule  5425T(a),  a  party  seeking 
to  take  a  deposition  to  preserve 
testimony  must  make  a  written  motion 
setting  out  the  reasons  why  the 
deposition  is  necessary  and  specifically 
including  the  reasons  that  the  party 
believes  the  witness  will  be  unable  to 
testify  at  the  hearing.  The  motion  must 
also  identify  the  witness,  the  matters  on 
which  the  party  intends  to  question  the 
witness,  and  the  proposed  time  and 
place  of  the  deposition.  Under  Rule 
5425TCb),  the  hearing  officer  may  grant 
the  motion  if  the  hearing  officer  finds 
that  the  witness  will  likely  give 
testimony  material  to  the  proceeding, 
that  iris  likely  the  witness  will  be 
unable  to  appear  at  the  hearing  because 
of  age,  sickness,  infirmity, 
imprisonment  or  other  disability,  or  will 
otherwise  be  unavailable,  and  that  the 
taking  of  the  deposition  will  serve  the 
interests  of  justice.  Rules  5425T(cHe) 
describe  certain  procedures  governing 
any  such  deposition  allowed  by  the 
hearing  officer. 

Rule  5426T— Prior  Sworn  Statements  of 
Witnesses  in  Lieu  of  Live  Testimony 

Rule  5426T  provides  procedures  by 
which  a  party  may  introduce  into 
evidence  a  witness's  prior  sworn 
statement  in  lieu  of  live  testimony  by 
the  witness.  Rule  5426T  is  not  a 
limitation  on  any  party's  ability  to 
introduce  a  prior  sworn  statement  with 
respect  to  a  witness  who  appears  in 
person  and  testifies  (for  purposes  of 
impeachment,  for  example).  But  Rule 
5426T  does  limit  the  circumstances  in 
which  a  party  may  introduce  a  prior 
sworn  statement  in  lieu  of  live 
testimony  by  the  witness. 

Rule  5426T  identifies  five 
circumstances  in  which  the  hearing 
officer  may  grant  a  motion  to  introduce 
a  prior  sworn  statement  in  lieu  of  live 
testimony:  (1)  If  the  witness  is  dead,  (2) 
if  the  witness  is  outside  of  the  United 
States,  unless  it  appears  that  the 
witness's  absence  from  the  country  was 
procured  by  the  party  offering  the  prior 
sworn  statement,  (3)  if  the  witness  is 
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unable  to  attend  because  of  age, 
sickness,  infinnity,  imprisonment  or 
other  disability,  (4)  if  the  party  offering 
the  prior  sworn  statement  has  been 
unable  to  procure  the  attendance  of  the 
witness  by  accounting  board  demand,  or 
(5)  if,  in  the  discretion  of  the  Board  or 
the  hearing  officer,  it  would  be 
desirable,  in  the  interests  of  justice,  to 
allow  the  prior  ^vom  statement  to  be 
used.  In  granting  a  motion  to  introduce 
a  prior  sworn  statement,  a  hearing 
officOT  has  the  discretion,  imder  Rule 
5426T,  to  require  that  all  relevant 
portions  of  the  statement  be  included  or 
to  exclude  portions  of  the  statement  not 
relevant  to  the  proceeding. 

Rule  5440T — Record  of  Hearings 

Rule  5440T  describes  procedures 
related  to  the  creation,  correction,  and 
availability  of  hearing  transcripts. 


Rule  544|2T — ^Evidence:  Objections  and 
Offers  of  Proof 

Rule  5  l42T(a)  provides  that  any 
objectioi  s  must  be  made  on  the  record 
and  must  be  in  short  form,  stating  the 
grounds  telied  upon.  Under  Rule 
5442T(aI  any  exception  to  a  hearing 
officer's  ruling  on  an  objection  need  not 
be  notedjat  the  time  of  the  ruling  but 
will  be  dieemed  waived  on  appeal  to  the 
Board  unless  the  exception  was  raised 
(1)  on  injerlocutory  review  imder  Rule 
5461T,  (!  )  in  a  proposed  finding  or 
conclusii  )n  filed  under  Rule  5445T,  or 
(3)  in  a  p  etition  for  Board  review  of  an 
initial  d«  cision  filed  under  Rule  5460T. 
Rule  544  2T(b)  provides  that  when 
evidence  is  excluded  from  the  record, 
the  party  offering  the  evidence  may 
make  an  bffer  of  proof  which  shall  be 
included  in  the  record.  The  excluded 
material  itself  would  be  retained  under 
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a  hearing 
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Board  or 


Rule  5441T— Evidence:  Admissibility         ^"le  52(]pT(b) 

Rule  5441T  provides  that  a  hearing 
officer  may  receive  relevant  evidence 
and  shall  exclude  all  evidence  that  is 
irrelevant,  immaterial  or  unduly 
repetitious.  The  standard  in  Rule  5441T 
is  based  on  the  Administrative 
Procedures  Act.^  In  addition,  the  same 
standard  is  used  in  the  SEC's  Rules  of 
Practice.^  By  using  this  phrase  in  I^le 
5441T,  the  Board  intends  for  evidentiary 
issues  in  PCAOB  hearings  to  be 
addressed  in  a  generally  similar  manner 
to  SEC  administrative  hearings,  and  the 
administrative  hearings  of  most  other 
administrative  agencies.  Rule  5441T  is 
not  intended  to  limit  a  hearing  officer's 
authority  to  exclude  or  allow  evidence 
based  on  reasonable  principles  of 
admissibility,  but  is  intended  to  allow  a 
hearing  officer  reasonable  flexibility."  In 
particular,  the  three  bases  in  the  rule — 
irrelevance,  immateriality,  and  imdue 
repetition — are  not  the  only  permissible 
bases  on  which  a  hearing  officer  may 
exclude  evidence  under  administrative 
practice.  Nor  does  the  standard  in  Rule 
5441T  preclude  a  hearing  officer  from 
referring  to  principles  from  the  Federal 
Rules  of  Evidence  or  other  authoritative 
sources  in  exercising  his  or  her 
discretion  to  resolve  evidentiary  issues.^ 


Rule  544hT— Evidence:  Rebuttal  and 
Cross-Ex  miination 
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the  facts 
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and  cross-examination  in  any 
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of  the  Commission's  Rules  of 


Rule  54'^T 
Other  S 


Post-Hearing  Briefs  and 
missions 


»iU.S.C.  556(c)(3)  and  (d). 

»  See  SEC  Rule  of  Practice  320. 17  C.F.R. 
5  201.320  ("The  Commission  or  the'  hearing  officer 
may  receive  relevant  evidence  and  shall  exclude  all 
evidence  that  is  irrelevant,  immaterial  or  unduly 
repetitious."). 

*  See.  e.g..  Commission  Opinion:  Wheat,  First 
Securities,  Inc.;  Rel.  No.  34-48378.  (August  20, 
2003)  (holding  that  hearsay  is  admissible  in  an  SEC 
administrative  hearing,  but  noting  that  the  "record 
shows  the  probative  and  reliable  nature  of  this 
evidence"). 

^  See  id.  (explaining  that  same  result  would  have 
been  reached  had  the  administrative  law  judge 
applied  the  Federal  Rules  of  Evidence). 


dec 
may 


Rule  5*45T  provides  procedures 
relating  to  the  submission  of  post- 
hearing  briefs  and  other  submissions. 

Rule  546  3T— Board  Review  of 
Determir  ations  of  Hearing  Officers 

5#60T  concerns  Board  review  of 
isions.  Under  Rule  5460T,  a 
obtain  Board  review  of  an 
decision  by  filing  a  timely 
letting  forth  specific  findings 
conqlusions  of  the  initial  decision 
party  takes  exception  and 
the  supporting  reasons  for 
excfeption.  To  be  timely,  a  petition 
lied  within  30  days  of  an 
in  proceedings  on 
disappra  vH  of  a  registration  application. 
The  rule  is  based  in  part  on  Rule  410  of 
the  Comyiission's  Rules  of  Practice-. 


Rule 
initial 
party 
initial 
petition 
and 

to  whichi  the 
setting 
each 
must  be 
initial  decision 


fcrthi 


Also  under  Rule  5460T(a),  if  one  party 
submits  a  timely  petition  for  review,  any 
other  party  then  has  an  additional  ten 
days  to  submit  its  own  petition  for 
review,  even  if  its  petition  raises 
different  issues  than  those  raised  by  the 
first  party  to  submit  a  petition.  The 
purpose  of  this  rule  is  to  avoid  the 
unnecessary  expenditure  of  Board 
resources  in  cases  where  no  party  would 
appeal  if  it  knew  that  the  other  party 
would  not  appeal,  but  in  which  one  or 
more  parties  nevertheless  appeal 
because  of  a  concern  that  failing  to 
appeal  will  deprive  it  of  the  opportunity 
to  raise  its  issues  in  any  appeal  lodged 
by  another  party.  Under  Rule  5460T(a), 
no  party  n^d  guess  about  the  other 
party's  intentions,  and  no  party 
sacrifices  anything  by  waiting  to  see 
whether  another  party  files  a  timely 
petition  for  review. 

Rule  5460T(b)  provides  that  the  Board 
may,  on  its  own  initiative,  order  review 
of  all  or  any  portion  of  an  initial 
decision  even  if  no  party  seeks  review. 
The  Board  may  order  such  review, 
however,  only  if  it  does  so  before  the 
initial  decision  would  otherwise 
become  the  final  decision  of  the  Board 
pursuant  to  the  operation  of  Rule 
5204T(c).  In  effect,  this  allows  the  Board 
to  order  review  on  its  own  initiative  for 
a  period  of  20  days  beyond  the  deadline 
for  a  party  to  petition  for  review.  The 
rule  is  based  in  part  on  Rule  411  of  the 
Commission's  Rules  of  Practice.  Rules 
5460T(c)-(e)  set  out  procedural  matters 
related  to  Board  review. 

Rule  5461T — ^Interlocutory  Review 

Rule  5461T  concerns  Board 
interlocutory  review  of  hearing  officer 
rulings.  Under  Rule  546lT(a),  the  Board 
will  not  grant  interlocutory  review 
absent  extraordinary  circumstances,  but 
also  may  direct  at  any  time  that  any 
matter  or  ruling  be  submitted  to  the 
Board  for  review.  Rule  546lT(b) 
provides  that  a  hearing  officer  shall 
certify  a  ruling  for  interlocutory  review 
only  if  (1)  the  ruling  would  compel 
testimony  of  Board  members,  officers  or 
employees  or  the  production  of 
documentary  evidence  in  their  custody, 
or  (2)  the  ruling  involves  a  controlling 
question  of  law  as  to  which  there  is 
substantial  ground  for  difference  of 
opinion  and  immediate  review  of  the 
order  may  materially  advance 
completion  of  the  proceeding.  Rule 
546lT(c)  provides  that  neither  an 
application  for,  nor  the  granting  of, 
interlocutory  review  shall  stay  the 
proceeding  unless  otherwise  ordered  by 
the  hearing  officer  or  the  Board.  The 
rule  is  adapted  from  Rule  400  of  the 
Commission's  Rules  of  Practice  and  28 
U.S.C.  1292(b). 
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Rule  5462T— Briefs  Filed  With  the 
Board 

Rule  5462T  describes  procedural 
requirements  related  to  briefs  and  the 
filing  of  briefs.  The  rule  is  adapted  from 
Rule  450  of  the  Commission's  Rules  of 
Practice. 

Rule  5463T— Oral  Aj^ument  Before  the 
Board 

Rule  5463T  concerns  oral  argument 
before  the  Board.  Under  Rule  5463T(a), 
the  Board  may  order  oral  argument, 
with  or  without  the  motion  of  a  party, 
on  any  matter.  The  rule  provides  that, 
in  general,  motions  for  oral  argument 
will  be  granted  unless  exceptional 
circiunstances  make  oral  argument 
impractical  or  inadvisable.  Rules 
5463T(b)-(c)  provide  for  procediires 
relating  to  oral  argument.  Rule  5463T{d) 
provides  that  a  member  of  the  Board 
who  is  not  present  for  oral  argument 
may  nevertheless  participate  in  the 
Board's  decision  as  long  as  the  Board 
member  reviews  a  transcript  of  the 
argument  before  participating  in  the 
decision. 

Rule  5464T— Additional  Evidence 

Rule  5464T  provides  that  the  Board 
may,  upon  its  own  motion  or  the  motion 
of  a  party,  allow  the  submission  of 
additional  evidence  in  connection  with 
the  Board's  review  of  an  initial  decision. 
The  rule  is  adapted  from  Rule  452  of  the 
Commission's  Rules  of  Practice. 

Rule  5465T— Record  Before  the  Board 

Rule  5465T  provides  that  the  Board 
shall  determine  each  matter  on  the  basis 
of  the  record  and  provides  certain 
requirements  concerning  the  record. 
The  rule  is  adapted  from  Rule  460  of  the 
Commission's  Rules  of  Practice. 

Rule  5466T — Reconsideration 

Rule  5466T  provides  procedures  by 
which  a  party  may  seek  reconsideration 
of  a  Board  decision.  The  rule  is  adapted 
from  Rule  470  of  the  Commission's 
Rules  of  Practice. 

Rule  5469T — Board  Consideration  of 
Actions  Made  Pursuant  to  Delegated 
Authority 

Rule  5469T  provides  procedures 
relating  to  Board  consideration  of 
petitions  for  review  of  actions  made 
pursuant  to  authority  delegated  by  the 
Board.  Rule  5469T(a)  provides  that  the 
Board  may  act  summarily  on  the  basis 
of  the  petition,  or  on  the  basis  of  the 
petition  and  any  staff  response,  or  may 
require  additional  statements  in  support 
of  or  opposition  to  the  petition.  Rule 
5469T{b)  provides  that  the  effect  of  any 
staff  action  would  not  be  stayed  pending 
any  petition  for  review  of  that  action. 


Rule  5500T — Commencement  of 
Hearing  on  Disapproval  of  a  Registration 
Application 

Rule  5  SOOT  describes  the  procedure 
relating  to  the  commencement  of  a 
Board  adjudication  proceeding  to 
consider  an  application  for  registration. 
Under  the  Board's  registration  rules,  if 
the  Board  is  unable  to  make  the 
determination  necessary  to  approve  a 
registration  application,  the  Board  will 
provide  the  applicant  with  notice  of  a 
hearing.  Rule  5500T  provides  the 
procediues  through  which  such  a 
proceeding  would  be  commenced. 

Specifically,  Rule  5500T  provides  that 
a  proceeding  would  commence  after  the 
Board  provides  a  notice  of  hearing 
under  Rule  2106(b)(2)(ii)  and  the 
applicant  timely  files  a  request  for  a 
hearing  date  and  notice  of  appearance, 
rather  than  opting  to  treat  the  Board's 
notice  of  hearing  as  a  denial  of  the 
application.  Under  Rule  5500T(b),  a 
request  for  hearing  must  include  a 
statement  that  the  applicant  has  elected 
not  to  treat  the  notice  of  hearing  as  a 
disapproval  of  its  application  and  a 
statement  describing  with  specificity 
why  the  applicant  believes  that  the 
Board  should  not  disapprove  the 
application. 

Rule  5501T — Procedures  for  a  Hearing 
on  DisapprovaT  of  a  Registration 
Application 

Rule  5501T  provides  that  proceedings 
commenced  pursuant  to  Rule  5  SOOT  are 
subject  to  the  procedures  set  out  in  Parts 
2  and  4  of  Section  5  of  the  Board's  rules. 

(b)  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rules  is  Title  I  of  the  Act. 

B.  Board's  Statement  on  Burden  on 
Competition 

The  Board  does  not  believe  that  the 
proposed  rules  will  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  proposed 
temporary  rules  supply  procedures  for 
the  conduct  of  fair  hearings.  Moreover, 
the  proposed  temporary  rules  would 
apply  only  in  the  context  of  a  hearing 
that  an  applicant  for  registration  elects, 
at  its  option,  to  have. 

C.  Board's  Statement  on  Comments  on 
the  Proposed  Rules  Received  From 
Members,  Participants  or  Others 

The  Board  published  the  Enforcement 
Rules,  including  the  rules  that 
constitute  the  Temporary  Hearing  Rules, 
for  public  comment  in  PCAOB  Release 
No.  2003-012  (July  28,  2003).  A  copy  of 
PCAOB  Release  No.  2003-012  and  the 
comment  letters  received  in  response  to 


the  PCAOB's  request  for  comment  are 
available  on  the  PCAOB's  Web  site  at 
http://www.pca(Aus.org.  The  Board 
received  17  written  comments.  The 
Board  has  clarified  and  modified  certain 
aspects  of  the  rules  that  constitute  the 
Temporary  Hearing  Rules  in  response  to 
comments  it  received,  as  discussed 
below. 

The  Board  proposed  to  define  the 
term  "hearing  officer"  to  include  a 
panel  of  Board  members  constituting 
less  than  a  quorum  of  the  Board,  an 
individual  Board  member,  or  any  other 
person  duly  authorized  by  the  Board  to 
preside  at  a  hearing.  Several 
commenters  expressed  the  view  that 
neither  Board  members  nor  staff  of  the 
interested  division  should  ever  serve  as 
hearing  officers.  We  never  intended  to 
permit  staff  of  the  interested  division  to 
serve  as  hearing  officers,  and  we  have 
revised  the  rule  to  exclude  that 
possibility.  Nor  did  we  intend  to 
provide  for  a  Board  member  to  serve  as 
a  hearing  officer  except  in  an 
extraordinary  situation,  and  we  are  now 
persuaded  that  the  rule  should  exclude 
that  possibility  as  well.  In  general,  we 
intend  to  rely  on  a  corps  of  qualified 
persons  whose  service  to  the  Board  is 
strictly  limited  to  the  role  of  hearing 
officer.  We  may  rely  on  consultants  for 
this  purpose,  or  we  may  employ  a  staff 
of  hearing  officers,  or  we  may  rely  on  a 
combination  of  the  two. 

Rule  5200T{c)  provides  that  the  Board 
will  observe  certain  separation  of 
functions  principles.  The  proposed  rule 
provided  that  any  Board  employee  or 
agent  engaged  in  investigative  or 
prosecutorial  functions  for  the  Board  in 
a  proceeding  could  not,  in  that  same 
proceeding  or  a  factually  related 
proceeding,  participate  or  advise  in  the 
decision,  or  in  Board  review  6f  the 
decision,  except  as  a  witness  or  counsel 
in  the  proceeding.  One  commenter 
suggested  that  this  rule  should  clearly 
exclude  all  enforcement  personnel  from 
participating  in  the  adjudication  of  a 
disciplinary  proceeding,  whether  or  not 
they  had  an  investigative  or 
prosecutorial  role  in  the  matter.  We  are 
persuaded  that  this  represents  a  good 
policy  choice  and  we  have  revised  the 
rule  accordingly.  The  final  rule  provides 
that  neither  the  staff  of  the  Division  of 
Enforcement  and  Investigations,  nor  any 
other  staff  who  engaged  in  investigative 
or  prosecutorial  functions  on  a  matter, 
may  participate  or  advise  in  the 
decision,  or  the  review  of  the  decision, 
except  as  a  w^itness  or  coimsel. 

Rule  5401 T  provides  that  a  person 
may  appear  on  his  own  behalf  before  the 
Board  or  may  be  represented  by  counsel 
and  imposes  certain  procedural 
requirements  related  to  representation 
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and  withdrawal.  The  proposed  rule 
provided  that  an  individual's 
withdrawal  from  representation  of  a 
party  would  be  permitted  only  with  the 
approval  of  the  Board  or  the  hearing 
officer.  One  commenter  suggested  that  it 
would  be  helpful  if  the  rules  would 
eniunetate  grounds  that  would  be 
adequate  for  withdrawal.  Other 
commenters  suggested  that  the  rules 
should  provide  that  permission  to 
withdraw  would  not  be  unreasonably 
withheld.  One  commenter  suggested 
that  a  party's  request  to  replace  counsel 
(as  distinct  from  counsel's  request  to 
withdraw)  should  not  require  approval. 

We  are  sensitive  to  the  importance  of 
counsel  being  free  to  withdraw  in 
appropriate  circumstances,  and  the 
importance  of  a  party  being  free  to 
change  counsel  in  appropriate 
circumstances.  We  are  also  mindful  of 
the  ways  in  which  an  ostensible  desire 
to  withdraw  or  to  change  counsel  can  be 
used  to  delay  or  disrupt  proceedings.  To 
provide  some  assurance  of  the  limited 
scope  within  which  we  intend  for  the 
Board  or  hearing  officer  to  withhold 
permission  to  withdraw,  we  have 
adopted  the  suggestion  of  those 
commenters  who  urged  that  the  rule 
provide  that  permission  to  withdraw 
would  not  be  unreasonably  withheld. 

Rule  5402T  allows  a  party  to  make  a 
motion  for  withdrawal  of  a  hearing 
officer  and  governs  the  circumstances 
under  which  such  a  motion  may  be 
made -and  the  time  within  which  it  must 
be  made.  Rule  5402T  also  provides  for 
appointment  of  a  replacement  hearing 
officer  in  the  event  of  withdrawal  or 
disqualification.  The  rule  is  based  on 
Rule  112  of  the  Commission's  Rules  of 
Practice  and  NASD  Rule  9233. 
Commenters  suggested  that  the  rule 
should  provide  for  a  right  of  immediate 
interlocutory  appeal  to  the  Board  from 
a  hearing  officer's  denial  of  a  recusal 
motion.  One  commenter  stated  that  this 
was  of  particular  importance  given  the 
possibility  that  Board  staff,  including 
enforcement  staff,  might  be  assigned  to 
serve  as  hearing  officers. 

As  discussed  earlier,  we  have  revised 
the  definition.of  "hearing  officer"  to 
provide  that  neither  a  Board  member 
nor  any  staff  of  the  interested  division 
will  serve  as  a  hearing  officer.  We 
decline  to  create  a  special  right  of 
interlocutory  Board  review  in  every  case 
of  a  denied  recusal  motion.  The 
interlocutory  appeal  process,  governed 
by  Rule  5461T.  allows  a  party  to  request 
that  the  hearing  officer  certify  his  or  her 
recusal  ruling  for  interlocutory  review. 
The  rule  requires  that  the  hearing  officer 
should  certify  the  ruling  if  immendiate 
review  of  the  order  may  mat^ally 
advance  the  completion  of  the 
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procee<Cng.  Given  that  a  reversible 
denial  of  a  recusal  motion  could 
substantially  delay  completion  of  the 
proceeding  by  eventually  requiring  a 
complete  re-hearing  before  a  different 
hearing  lofficer,  we  expect  hearing 
officers  to  give  careful  attention  to 
whetheB  that  standard  for  certification 
has  beei  i  met  with  respect  to  any  ruling 
denying  a  recusal  motion. 

One  c  immenter  suggested  that  the 
rule  sho  iild  provide  that,  if  a  hearing 
officer  ii ;  replaced,  the  parties  should 
have  a  r  ght  to  move  that  certain 
testimoi  y  be  reheard  so  that  the  new 
hearing  officer  may  judge  credibility. 
We  believe  that  the  rules  as  proposed 
and  ado  ited  are  flexible  enough  to 
accomm  odate  such  a  motion  and  to 
leave  thi  ( decision  within  the  discretion 
of  the  n<  w  hearing  officer. 

Rule  1 403T  prohibits  a  hearing  officer 
from  hai  ing  ex  parte  communications 
with  a  p  arson  or  party,  except  to  the 
extent  permitted  by  law  or  by  the 
Board's  rules  for  the  disposition  of  ex 
parte  mi  tters.  The  proposed  rule  also 
prohibit  }d  a  party  frcfci  having  ex  parte 
commui  ication  with  the  Board  or  any 
Board  m  ember  on  a  fact  in  issue,  except 
as  perm;  Ited  by  law  or  by  the  Board's 
rules.  C(  mmenters  suggested  that  the 
restricti(  m  should  extend  beyond  the 
intereste  d  division  to  any  Board  staff 
that  has  lad  substantial  involvement  in 
a  matter  We  have  revised  Rule  5403T(b) 
to  impo!  e  the  restriction  not  only  on  a 
party  (in  eluding  the  interested  division) 
but  also  Dn  any  Board  staff  that    ' 
substant  ally  assists  the  interested 
division  on  the  particular  matter, 
whether  before  or  during  the  hearing, 

Rule  E  422T(a)(3)  apphes  to 
registrat  on  disapproval  proceedings 
commen  ced  pursuant  to  Rule  5500T. 
Rule  54i  2T(a)(3)  requires  the  Division 
of  Regisi  ration  and  Inspections  to  make 
available  all  documents  obtained  by  the 
Division  in  connection  with  the 
registrat  on  application  prior  to  the 
notice  o:  hearing,  and  specifies  the 
categori<  s  of  documents  that  the 
Division  may  withhold  from 
product]  on.  In  response  to  comments, 
we  have  revised  the  proposed  rule  to 
provide  nore  clearly  that  nonprivileged 
documei  its  that  include  material, 
exculpal  ary  evidence  may  not  be 
withheld  even  if  they  otherwise  fall  into 
one  of  the  categories  of  documents  that 
may  be  withheld.  In  response  to  other 
comments,  we  have  revised  the  rule  to 
require  the  Division  to  supply  a  log  of 
certain  p  rivileged  documents  and  lists 
of  other  rvithheld  dociunents. 


m.  Commission's  Findings  and  Cfaxler 
Granting  Accelerated  Approval  of 
Proposed  Rules 

The  Board  has  asked  the  Commission 
to  approve  the  proposed  temporary 
rules  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  the  filing 
to  ensure  the  efficient  implementation 
of  the  registration  process  under  section 
102  of  the  Act. 

Under  section  102  of  the  Act, 
Congress  required  accounting  firms  to 
register  with  the  Board  by  October  22, 
2003,  the  180th  day  from  the 
Commission's  section  101(d) 
determination  that  the  Board  is 
organized  and  has  the  capacity  to  carry 
out  the  requirements  of,  and  enforce 
compliance  with,  the  Act.  The  Board 
began  accepting  registration  forms  on 
August  7,  2003.  Under  section  102(c)(i) 
of  the  Act,  the  Board  is  required  to  issue 
a  notice  of  disapproval  or  seek 
additional  information  within  45  days 
of  receiving  a  registration  form. 
Furthermore,  section  105(c)  of  the  Act 
requires  that  the  Board,  among  other- 
things,  establish  fair  disciplinary 
procedures.  Under  rules  previously 
adopted  by  tHe  Board  and  approved  by 
the  Commission,  the  Board  may  not 
disapprove  an  application  without  first 
giving  the  applicant  an  opportunity  for 
a  hearing.  Chi  July  28,  2003,  the  Board 
proposed  procedural  rules  for 
disapproving  a  registration  application, 
as  part  of  its  Rules  on  Investigations  and 
Adjudications.  The  Board  sought  and 
received  conunents  on  the  proposals. 
After  considming  the  comments,  the 
Board  adopted  temporary  rules  relating 
to  registration  disapproval  procedures 
on  September  29,  2003. 

Pursuant  to  section  107fb)  of  the  Act, 
the  Commission  shall  approve  proposed 
rules  upon  a  finding  that  such  rules  are 
consistent  with  the  Act  and  with  the 
securities  laws  or  are  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  Although  the 
Commission  will  later  consider 
permanent  rules,  the  proposed 
temporary  rules  will  facilitate  the    =, 
process  of  making  determinations  on 
new  and  pending  registration 
applications.  On  the  basis  of  the 
foregoing,  the  Commission  finds  that  the 
temporary  rules  are  consistent  with  the 
requirements  of  sections  102, 105(c)  and 
107(b)  of  the  Act  and  the  securities 
laws  ^  and  are  necessary  and 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors. 

Because  accounting  firms  already 
have  begun  submitting  registration 


^The  Commission  has  considered  whether  the 
action  will  promote  efficiency,  competition  and 
capital  formation. 
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fonn^  to  the  Board,  both  the  Board  and 
accounting  firms  would  benefit  from  the 
operation  of  procedures  to  resolve 
issues  relating  to  registration  before  the 
approval  of  permanent  rules.  In 
connection  with  these  temporary  rules, 
accounting  firms  and  other  members  of 
the  public  have  been  given  an 
opportunity  to  participate  in  the  Board's 
rulemaking  process.  A  further 
opportunity  for  public  comment  will  be 
provided  when  the  Commission 
publishes  the  permanent  rules  on 
investigations  and  adjudications  for 
comment.  In  the  meantime,  the 
temporary  rules  will  allow  the  Board  to 
administer  the  registration  disapproval 
process  in  the  event  that  a  hearing  is 
necessary  before  permanent  rules  are 
approved  by  the  Commission. 

The  Commission  believes  that  the 
proposed  temporary  rules  will  enable 
the  Board  to  properly  exercise  its 
authority  and  perform  its 
responsibilities  within  the  time  frame 
specified  by  the  Act.  Because  of  the 
importance  of  registering  accounting 
firms  to  the  operation  of  the  Board  and 
the  benefit  provided  by  the  Board's 
inspection,  investigation  and 
enforcement  functions,  expedited 
implementation  of  the  temporary  rules 
is  consistent  with  the  public  interest 
and  protection  of  investors. 

The  Commission  therefore  finds  good 
cause,  consistent  with  sections  102, 105 
and  107  of  the  Act  and  section  19(b)(2) 
of  the  Exchange  Act,  to  approve  the 
proposed  temporary  rules  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguinents  concerning  the  proposed 
temporary  hearing  rules,  including 
whether  the  rules  are  consistent  with 
the  Act  and  the  securities  laws  or  are 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  Commenters  may  prefer  to 
comment  on  the  PCAOB's  proposed 
permanent  rules  for  investigations  and 
adjudications  when  the  Commission 
publishes  those  rules  for  comment. 
Persons  making  written  submissions 
with  regard  to  the  proposed  temporary 
hearing  rules  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
temporary  hearing  ndes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  temporary  hearing  rules 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 


with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  cop)dng 
at  the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  PCAOB-2003-06  and  should  be 
submitted  by  December  17,  2003. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
sections  102, 105  and  107  of  the 
Sarbanes-Oxley  Act  and  Section  19(b)(2) 
of  the  Exchange  Act  that  the  proposed 
temporary  rules  (File  No.  PCAOB-2003- 
06)  be  and  hereby  are  approved  on  an 
accelerated  basis. 

By  th«  Commissioa. 
Margaret  H.  McFarland,       ^ 

Depu  ty  Secretary. 

(PR  Doc.  03-28597  Filed  11-14-03;  8:45  am] 

BHXINGCOOE  MtlO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  3S-27749] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  7,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Comimission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  simunarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  3,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  3,  2003.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Domiiiion  Resources,  Inc.,  et  aL  (70- 
101S5) 

Dominion  Resources,  Inc.  ("DRI"),  a 
registered  public-utility  holding 
company,  and  Dominion  Energy,  Inc. 
("DEI"),  its  direct,  wholly  owned 
nonutility  subsidiary  (together. 
"Applicants"),  both  located  at  120 
Tredegar  Street,  Richmond,  Virginia 
23219.  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10, 12  (b)  and  (d)  and  13  of  the  Act  and 
rules  53  and  54. 

DRI  and  DEI  propose  to  organize  and 
acquire  Dominion  Wholesale,  Inc. 
("DWI"),  as  a  subsidiary  of  DEI  to  assist 
their  nonutility  electric  generation  and 
gas-related  subsidiaries  in  the 
procurement,  storage  and  maintenance 
of  materials,  machinery,  equipment, 
services  and  supplies  (the  "Equipment") 
more  cost  effectively  and,  incidentally, 
to  sell  Equipment  to  unaffiliated  third 
parties. 

DRI  and  DEI  have  multiple 
subsidiaries,  utility  and  nonutility, 
engaged  in  the  generation  of  electricity.' 
DRI  and  DEI  state  that  DWI  will  provide 
(a)  procurement,  storage,  maintenance 
and  sales  of  Equipment  to  affiliated 
nonutility  companies  and  (b)  incidental 


'  DRI's  principal  utility  subsidiaries  are:  (1) 
Virginia  Electric  and  Power  Company  ("Virginia 
Power"),  a  regulated  public  utility  engaged  in  the 
generation,  transmission  and  distribution  of  electric 
energy  in  Virginia  and  northeastern  North  Carolina; 
(2)  The  Peoples  Natural  Gas  Company  ("Peoples"), 
a  regulated  public  utility  engaged  in  the 
distribution  of  natural  gas  in  Pennsylvania;  (3)  The 
East  Ohio  Gas  Company  ("East  Ohio"),  a  regulated 
public  utility  engaged  in  the  distribution  of  natural 
gas  in  Ohio,  and  (4)  Hope  Gas,  Inc.  ("Hope"),  a 
regulated  public  utility  engaged  in  the  distribution 
of  natural  gas  in  West  Virginia.  Virginia  Power  is 
a  direct  subsidiary  of  DRI.  Consolidated  Natural  Gas 
Company  ("CNG")  is  a  direct  subsidiary  of  DRI  and 
also  a  registered  holding  company,  directly  owning 
Peoples,  East  Ohio  and  Hope.  DRI's  nonutility 
activities  are  conducted  through:  (1)  DEI,  active, 
through  its  direct  and  indirect  subsidiaries  (together 
with  DEI,  the  "DEI  Companies"),  in  competitive 
electric  power  generation  and  in  development, 
exploration  and  operation  of  natural  gas  and  oil 
reserves;  (2)  direct  and  indirect  subsidiaries  of 
Virginia  Power,  engaged  in  acquiring  raw  materials 
for  nuclear  power  stations  owned  and  operated  by 
Virginia  Power,  fuel  procurement  for  Virginia 
Power,  energy  marketing  and  nuclear  consulting 
services;  (3)  direct  and  indirect  subsidiaries  of  CNG, 
engaged  natural  gas  business  (other  than  retail 
distribution),  including  transmission,  storage  and 
exploration  and  production:  and  (4)  DRI's  interest 
in  Dominion  Fiber  Ventures  LLC  which  owns 
Dominion  Telecom,  Inc.,  owner  of  a  fiber  op^c 
network  providing  teleconmiunications  and 
advanced  data  so-vices.  DRI  recently  announced  its 
intention  to  sell  its  telecommunications  assets.  DRI 
has  another  nonutility  subsidiary.  Dominion 
Capital,  Inc.,  a  diversified  financial  services 
company  with  operating  subsidiaries  in  commercial 
and  residential  lending  and  merchant  banking 
businesses,  which  is  "being  sold  pursuant  to 
Commission  order.  See  Dominion  Resources,  Inc. 
Holding  Co.  Act  Release  Nos.  27113  and  27644 
(Decen^Mf  15. 1999  and  January  28,  2003, 
respectively). 
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sales  of  Equipment  to  unaffiliated  third 
parties  ("Inventory  Services").  DEI  will 
be  the  sole  stockholder  of  DWI, 
acquiring  all  of  its  outstanding  capital 
stock  or  other  ownership  interests 
directly.  DEI  would  make  an  initial 
capital  contribution  to  DWI  of  $1,000 
and  working  capital  needs  of  DWI 
would  be  funded  through  a  combination 
of  equity  investments,  capital  advances 
or  loans  from  DRI  and/or  DEI. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

).  Lynn  Taylor, 

Assistant  Secretary.        ~ 

[FR  Doc.  03-28594  Filed  11-14-03;  8:45  am] 
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SECURTTIES  AND  EXCHANGE 

commsstoH 

[R«iMMe  Na  34-48754;  FN*  No.  SR-CBOE- 
200»-34] 

Seff-ReguMory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Retartfcig  ToUiodlfying 
the  Designated  Primary  Mtarlcet-Maker 
Membership  Ownership  Requirement 

November  6,  2003. 

On  August  11,  2003,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Conunission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-^l 
thereimder,^  a  proposed  rule  change  to 
modify  the  Designated  Primary  Market- 
Maker  ("DPM")  membership  ownership 
requirement.  Specifically,  the  proposed 
rule  change  would  add  new 
Commentary  .04  to  CBOE  Rule  8.85  to 
aUow  a  senior  principal's  ownership  of 
a  membership  to  satisfy  the  requirement 
on  behalf  of  the  DPM  organization  if  the 
senior  principal  is  a  natural  person 
owner  of  the  DPM  organization  who:  (i) 
Owns  at  least  45%  equity  interest  in  the 
DPM  organization;  (ii)  maintains  at  least 
a  45%  profit  participation  in  the  DPM 
organization;  (iii)  is  actively  involved  in 
the  management  of  the  DPM  operation; 
and  (iv)  maintains  a  constant  presence 
on  the  Exchange  floor  as  a  DPM 
designee  of  the  DPM  organization. 

The  proposed  rule  change  was 
published  for  notice  and  comment  in 
the  Federal  Register  on  September  30, 
2003.^  The  Commission  received  no 


M5U.S.C78«(b)(l).  i. 

'17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  48524 
(September  23,  2003),  68  FR  56356  (September  30, 
2003). 
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commei  its.  This  order  approves  the 
propose  i  rule  change. 

The  C  3mmission  finds  that  the 
propose  1  rule  change  is  consistent  with 
the  requ  irements  of  the  Act  and  the 
rules  an  1  regulations  thereunder 
applical  le  to  a  national  securities 
exchang  e  *  and,  in  particular,  the 
requirer  lents  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereimi  ler.  The  Commission  finds 
specific!  illy  that  the  proposed  rule 
change  i  s  consistent  with  section  6(b)(5) 
of  the  A  ;t  •*  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  t  le  mechanism  of  a  free  and 
open  ms  rket,  and  to  protect  investors 
and  the  jublic  interest.  The 
Commis  >ion  notes  that  the  proposed 
rule  cha  ige  will  permit  individuals  who 
have  sigliificant  in\'olvement  in  the  day- 
to-day  operation  of  a  DPM  and 
significait  financial  stake,  as  well  as  an 
Exchanae  membership,  to  satisfy  the 
DPM  mamb«'ship  requirements  of 
CBOE  Rtle  8.85(e).  The  Commission 
believes  ithat  the  proposed  amendment 
to  the  DPM  seat  ownership  requirement 
should  jjrovide  incentives  to  DPMs  that 
are  allocated  existing  CBOE  options,  or 
seeking  Allocations  in  established  option 
classes,  jo  maintain  sufficient  capital  to 
operate  is  a  DPM.  The  proposal  could 
further  QBOE's  interest  in  secvuing  long- 
term  commitments  to  the  Exchange.^ 

It  is  thprefore  ordered,  pursuant  to 
section  ^9(b)(2)  of  the  Act.a  that  the 
proposei  rule  change  (File  No.  SR- 
CBOE-2bo3-34)  be,  and  it  hereby  is, 
approved. 

For  theKDommission,  by  the  Division  of 
Market  Rtgulation,  pursuant  to  delegated 
authority  j's 

MargaretJH.  McFarland. 

Deputy  S^retary. 

[FR  Doc.  03-28598  Filed  11-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48761;  File  No.  SR-NASD- 
200S-147] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Aaaociatlon  of  Securities 
Dealers;  Inc.  To  Amend  the  NASD 
Delegation  Plan  To  Remove  the 
Nasdaq  Stock  Market,  inc.'s 
Representation  of  NASD  in  the  UTP 
Plan 

November  7,  2003.    . 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
3,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  filed 
with  the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statnnent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD's 
Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries 
("Delegation  Plan")  to  remove  The 
Nasdaq  Stock  Market,  Inc.'s  ("Nasdaq") 
representation  of  NASD  in  the  Joint 
Self-Regulatory  Organization  Plan 
Governing  the  Collection,  Consolidation 
and  Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges 
on  an  Unlisted  Trading  Privilege  Basis 
("UTP  Plan"). 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
brackets. 

A.  Delegation  of  Fimctions  and 
Authorify. 

1 .  Subject  to  section  I.B.  1 1 . ,  [the] 
NASD  hereby  delegates  to  Nasdaq  and 
Nasdaq  assumes  the  following 
responsibilities  and  functions  as  a 
registered  securities  association: 

a.  through  g.  No  Change. 

h.  To  administer  [the  Association's] 
NASD's  involvement  in  National  Market 
System  Plans  related  to  [Nasdaq/ 
Unlisted  Trading  Privileges  or]  trading 
in  the  third  market  for  securities  listed 
on  a  registered  exchange.  The  scope  of 
this  administmtive  autiiority  extends 


'  15  U.S.C  788(b)(1). 
='17C2Tl240.19b-«. 
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solely  to  the  exercise  ofNASD's  voting 
authority. 

i.  through  o.  No  Change. 

2.  No  Change. 

B.  through  C.  No  Change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1996,  NASD  delegated  authority  to 
Nasdaq  to  administer  NASD's 
involvement  in  the  National  Market 
System  Plans  relating  to  Nasdaq/ 
Unlisted  Trading  Privileges  or  trading  in 
the  third  market  for  securities  listed  on 
a  registered  exchange.  ^  This  delegation 
was  appropriate  at  the  time  because 
Nasdaq  was  the  only  facility  for  quoting 
and  trade  reporting  in  Nasdaq  securities 
operated  by  NASD.  Today.  NASD  also 
operates  the  Alternative  Display  Facility 
("ADF").  The  SEC.  as  a  condition  to  the 
approval  of  Nasdaq's  SuperMontage  rule 
filing,  required  NASD  to  operate  the 
ADF  to  ensure  the  existence  of  an 
alternative  venue  for  NASD  members  to 
quote  and  trade  report  in  Nasdaq 
securities.  While  the  ADF  is  operating 
as  a  separate  NASD  facility^or  Nasdaq 
securities,  NASD  has  delegated  its 
participation  rights,  including  the  right 
to  vote  in  the  UTP  Plan,  to  Nasdaq. 
Accordingly,  the  ADF  is  not  separately 
represented  in  the  UTP  Plan  and  has  no 
voting  authority. 

On  April  22,  2003.  the  Director  of  the 
SEC's  Division  Market  Regulation 
"Director"  wrote  to  NASD's  Chairman 
and  Chief  Executive  Officer  and 
requested  that  NASD  exercise  its  own 
participation  rights  in  the  UTP  Plan.'' 
The  SECjstaff  also  requested  that  the 
UTP  Plan  be  amended  to  recognize 


Nasdaq  as  a  separate  UTP  Plan 
participant,  thereby  ensuring  separate 
independent  participation  by  both 
NASD  and  Nasdaq  in  the  UTP  Plan.s 

This  proposed  rule  change  effectuates 
the  Director's  request^by  proposing  to 
amend  the  Delegation  Plan  to  retract  the 
delegation  of  its  UTP  participation 
rights  to  Nasdaq.  In  addition,  the 
proposed  rule  change  replaces  several 
references  to  "the  Association"  and  "the 
NASD"  in  the  text  of  the  proposed  rule 
change  with  "NASD."  NASD  no  longer 
refers  to  itself  using  its  full  corporate 
name,  "the  Association"  or  "the 
NASD."  histead,  NASD  uses  "NASD" 
unless  otherwise  appropriate  for 
corporate  or  regulatory  reasons. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.^  which 
requires,  among  other  things,  that 
NASD's  rules  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.  NASD  is 
taking  action  to  ensure  it  exercises  its 
own  participation  rights  in  the  Nasdaq 
UTP  Plan. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  EfiEectiveness  of  the 
Ihvposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


^  Securities  Exchange  Act  Release  No.  37107 
(April  11,  1996),  61  FR  16948  (April  18.  1996)  (SR- 
NASD-96-16). 

*  Letter  to  Robert  R.  Glauber.  Chairman  and  C£0. 
NASD,  from  Annette  L.  Nazareth,  Director,  Divison 
of  Market  Regulation,  SEC,  dated  April  22,  2003. 


^  Two  amendments  to  the  UTP  Plan  were 
proposed,  that  would  allow  Nasdaq  to  be 
recognized  as  a  separate  UTP  Plan  participant.  The 
UTP  Operating  Committee  voted  on  both  proposed 
amendments  on  September  16,  2003.  Neither 
amendment  received  the  affirmative  and 
unanimous  vote  necessary  to  constitute  action  by 
the  Operating  Committee  to  seek  an  amendment  to 
the  UTP  Plan.  Nasdaq  also  is  required  to  pursue  an 
exemption  from  SEC  Rule  llAa3-2  (17  CFR 
240.11Aa3-2).  The  Director  indicated  in  her  letter 
to  NASD  that  SEC  staff  is  "prepared  to  approve  the 
necessary  UTP  Plan  amendments  (or  to  initiate 
them  on  our  own  if  the  Nasdaq  UTP  Committee 
does  not  approve  them)  and  to  issue  the  necessary 
exemption." 

6  15U.S.C.  78o-3(bM6). 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  2054»-O609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  niunber 
SR-NASD-2003-147  and  should  be 
submitted  by  December  8.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-28599  Filed  11-14-03;  8:45  am] 

BOXING  CODE  a010-01-P 
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SECURITIES  AND  EXCHANGE 

coymssioN 

[RalMM  Na  34-48762;  File  No.  SR-NYSE- 
2003-2q 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  Inc.,  To  Amend  an 
Interpretation  of  NYSE  Rule  345  To 
Provkle  for  the  Elimination  of 
"Regislered  Representatlve-in- 
CtM^"  as  a  Category  Precluded 
From  Being  an  Independent  Contractor 

November  7,  2003. 

On  September  3.  2003,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
amend  an  Interpretation  of  NYSE  Rule 
345  in  order  to  permit  independent 
contractors  to  serve  as  "Registered 
I^presentatives-In-Charge."  Notice  of 
the  proposed  rule  change  was  published 
for  comment  in  the  Federal  Register  on 
October  7,  2003.3  No  comments  were 
received  on  the  proposed  rule  change. 

NYSE  Rule  342.15  provides  that  a 
small  office  (one  with  three  or  fewer 
registered  representatives)  may  be  in  the 
charge  of  a  non-resident  qualified 
principal  or  manager.  However, 
piu-suant  to  Interpretation  /02  to  the 
same  Rule,  in  such  a  case,  a  resident 
registered  representative  must  be 
designated  as  "in  charge."  Currently, 
Interpretation  /02  to  Rule  345(a) 
prohibits  a  natural  person  registered 
representative  who  is  an  independent 
contractor  from  serving  as  a  "registered 
representative-in-charge. " 

The  Exchange  has  represented  that 
small  offices  with  independent 
contractors  typically  have  a  limited 
securities  sales  business,  and  that 
"members  and  member  organizations 
generally  assign  administrative  as 
opposed  to  supervisory  functions  to 
persons  they  designate  as  registered 
representatives-in-charge." "» According 
to  the  Exchange,  NYSE  member 
organizations  believe  that  prohibiting 
registered  representatives  in  charge  of 
small  offices  from  being  independent 
contractors  creates  an  unnecessary 
burden.  To  address  this  position,  the 
Exchange  proposes  to  allow  registered 
representatives-in-charge  to  associate 
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'  15  U.S.C  78s(b)(l). 
M7CFR240.19b-4. 

'  See  Release  No.  34-48579  (October  1.  2003),  68 
FR  57947  ("Notice"). 
*  Notice,  68  FR  at  57948. 


with  n^embers  and  member 
organi^tions  as  independent 
contra  rtors,  provided  that  the  member 
or  met  iber  organization  does  not  assign 
or  del*  gate  supervisory  responsibilities 
to  sucl  I  persons,  and  submits  a  written 
statem  snt  to  that  effect. 

The  ;]ommi8sion  finds  that  the 
proposed  rule  change  is  consistent  with 
the  reduirements  of  the  Act  and  the 
rules  a  id  regulations  thereunder 
applici  ible  to  a  national  securities 
exchai  ge.^  Specifically,  the 
Comm  ssion  finds  that  the  proposal  is 
consisi  ent  with  section  6(b)(5)  of  the 
Act,^  V  hich  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipjilative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  proposed 
rule  chknge  should  reduce  the 
regulatpry  burdens  of  NYSE  members 
and  member  organizations  and  allow 
them  ah  appropriate  degree  of  flexibility 
in  theii  management  of  personnel  in 
small  offices. 

At  trie  same  time,  the  Commission 
notes  that  the  proposed  rule  change 
does  net  alter  in  any  way  the  obligation 
of  NYSE  members  or  member 
organisations  to  oversee  the  operation  of 
their  businesses  and  supervise  the 
performance  of  their  associated  persons 
in  a  ms  nner  that  assures  compliemce 
with  th  B  Act  and  rules  and  regulations 
thereui  ider,  as  well  as  applicable  rules 
of  the  r  lYSE.  The  Commission  therefore 
believe  s  that  the  proposal  is  consistent 
with  it!  longstanding  position  that 
regardless  of  their  designation, 
independent  contractor  registered 
representatives  are  considered 
"associ  ited  persons"  of  a  broker-dealer 
under  1  le  Act  if  their  activities  are 
subject  to  control  by  the  broker-dealer, 
such  as  when  there  is  a  principal  and 
agent  ri  ilationship.'' 

To  th  is  end,  the  Commission  notes 
that  oti  er  NYSE  rules  governing  the 
supervi  sion  of  persormel  that  relate  to 
indepe;  tdent  contractors  and  small 
offices  vill  remain  unchanged.  Thus, 
NYSE  I  iterpretation  /02  to  Rule  345(a) 


consider! 
efficienc] 
U.S.C,  7fl 

6  15  U 

'See 
National 
Douglas 
RegiUi 
with  the 
Consume  ■ 
Rel.  No 
(June  29. 
(DecemlM  r 


approving  this  proposal,  tlie  Commission  has 
the  proposed  rule's  impact  on 
.  competition,  and  capital  formation.  15 
c)(f). 

.C.  78f(b)(5). 
Litter  to  Gordon  S.  Macklio,  President, 

Association  of  Securities  Dealers,  Inc.  from 
I  carff.  Director,  Division  of  Market 
atioji.  Commission  ()une  18.  1982)  (on  file 
lummission).  See  also  Privacy  of 
Financial  Information  (Regulation  S-P). 
i  4-42974  (June  22,  2000),  65  FR  40334 
:000);  Matter  of  Crute,  53  S.E.C.  1112 
21,  1998). 


will  continue  to  provide  that  status  as 
an  "independent  contractor"  does  not 
preclude  characterization  and  treatment 
as  an  employee  for  purposes  of  the 
NYSE  Constitution  and  Rules. 
Moreover,  NYSE  rules  will  continue  to 
require  that  qualified  supervisors 
perform  all  supervisory  functions,  such 
as  approval  of  accounts  and  review  of 
account  activity.^  Indeed,  NYSE  will 
require  that  where  a  registered 
representative-in-charge  is  an 
independent  contractor,  the  employing 
member  or  member  organization  submit 
-a  written  statement  confirming  that  it 
has  not  assigned  or  delegated 
supervisory  responsibilities  to  the 
registered  representative-in-charge.  This 
written  statement  will  be  in  addition  to 
documents  afready  required  to  be 
submitted  by  the  member  or  member 
organization  in  seeking  approval  of 
independent  contractor  status,  such  as 
written  assurances  that  the  member  or 
member  organization  will  supervise  and 
control  all  activities  of  the  independent 
contractor  the  same  as  ifregulates  the 
activities  of  all  other  registered 
representatives.^ 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-2003-26)  be,  and  it  hereby  is. 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegatedauthority.il 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-28613  Filed  11-14-03;  8:45  am] 

BILUNG  CODE  801(M>1-I> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular; 
Instructions  for  Continued 
Airworthiness;  Maintenance  Tasks  for 
High  intensity  Radio  Frequency  (HiRf^/ 
Electromagnetic  interference  (EMI)/ 
Lightning  Protection  Features 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  advisory 
circular  (AC)  number  33.4-3. 


»  See  NYSE  Rules  342,  345. 

^  See  NYSE  Rule  345(a),  Interpretation  /02. 

'0  15  U.S.C.  78s(b)(2). 

"17  CFR  20O.3O-3(a)(12). 
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Instructions  for  Continued 
Airworthiness;  Maintenance  Tasks  for 
High  Intensity  Radio  Frequency  (HIRF)/ 
Electromagnetic  Interference  (EMI)/ 
Lightning  Protection  Features. 

DATES:  Comments  must  be  received  on 
or  before  February  16,  2004. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Gary  Horan, 
Engine  and  Propeller  Standards  Staff, 
ANE-llO,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Horan,  Engine  and  Propeller  Standards 
Staff,  ANE-llO.  at  the  above  address, 
telephone:  (781)  238-7164;  fax:  (781) 
238-7199;  e-mail:  gary.homn@faa.gov. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT  or  by  downloading  the 
proposed  AC  from  the  following 
Internet  Web  site:  http:// 
www.airweb.faa.gov/rgl.  The  FAA 
invites  interested  parties  to  comment  on 
the  proposed  AC.  Comments  should 
identify  the  subject  of  the  AC  and  be 
submitted  to  the  individual  identified 
under  FOR  FURTHER  llffVRMATION 
CONTACT.  The  FAA  will  consider  all 
communications  received  by  the  closing 
date  before  issuing  the  final  AC. 

Background 

This  AC  provides  guidance  and 
methods,  but  not  the  only  methods,  that 
may  be  used  to  demonstrate  compliance 
with  §  33.4  of  title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  33.4), 
Instructions  for  Continued 
Airworthiness.  This  AC  provides 
maintenance  tasks  to  ensure  the 
integrity  of  HIRF/Lightning  protection 
features. 

(Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
November  6,  2003. 

Robert  Guyotte, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-28618  Filed  11-14-03;  8:45  am) 
BIUMG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
(04-09-C-00->IAC)  To  Impose  and  To 
Use  a  Passenger  Fadlity  Ctiarge  (PFC) 
at  the  Jackson  Hole  Airport  Submitted 
by  the  Jackson  Hole  Airport  Board, 
Jackson,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  To  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
the  Jackson  Hole  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  December  17.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Craig  A.  Sparks,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue.  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George 
Larson,  Airport  Director,  at  the 
following  address:  Jackson  Hole  Airport 
Board,  P.O.  Box  159,  Jackson,  Wyoming 
83001. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Jackson  Hole 
Airport,  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schaffer,  (303)  342-1258; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver.  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (04-09-C- 
00-JAC)  to  impose  and  use  a  PFC  at  the 
Jackson  Hole  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  Novembra  5. 2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Jackson  Hole  Airport  Board,  Jackson 
Hole  Airport,  Jackson,  Wyoming,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 


158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  tiian  February  7,  2004. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  May  1, 
2004. 

Proposed  charge  expiration  date: 
February  1,  2007. 

Total  requested  for  use  approval: 
$1,814,693.00. 

Brief  description  of  proposed  project: 
Terminal  building  expansion,  landside 
improvements,  noise  monitoring  system 
and  part  150  update,  runway  threshold 
lighting,  and  a  fence  and  gate. 

CSass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Range,  Airports 
Division.  ANM-600,  1601  Lind  Avenue. 
SW.,  Suite  315,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jackson 
Hole  Airport. 

Issued  in  Renton,  Washington  on 
November  6,  2003. 

David  A.  Field. 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
flegion. 

[FR  Doc.  03-28319  Filed  11-14-03;  8:45  am] 

nUJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administratkxi 

Environmental  Impact  Statement 
Bartow  County,  GA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  Georgia 
Department  of  Transportation  (GDOT). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  draft  Enviroiunental 
Impact  Statement  (EIS)  will  be  prepared 
for  the  proposed  new  location  extension 
of  US  411  in  Bartow  Coimty.  Georgia. 
FOR  FURTNER  INFORMATION  CONTACT: 
Robert  M.  Callan,  P.E.,  Division 
Administrator,  Federal  Highway 
Administration,  61  Forsyth  Street.  SW.. 
Suite  ITTlOG.  Atlanta.  GA  30303-3104. 
Telephone  (404)  562-3630  and/or  Mr. 
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Han'ey  Keepier,  State  Environmental/ 
Location  Engineer,  Georgia  Department 
of  Transportation,  Office  of 
Environmental/Location,  3993  Aviation 
Circle,  Atlanta,  Georgia  30336, 
Telephonei404)  699-4400. 

AiPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  GDOT, 
will  prepare  a  supplemental  draft  EIS  to 
construct  a  new  location  roadway 
between  US  41  and  1-75  in  Bartow 
County,  Georgia  for  a  distance  of 
approximately  7.5  miles.  This  new 
location-extension  of  US  411  is  needed 
to  provide  additional  capacity  and 
congestion  relief  for  the  existing 
roadway  network,  which  currently 
includes  common  sections  of  US  411, 
SR  61  and  SR  20  to  access  1-75.  This 
project  would  provide  direct,  multi-lane 
access  ^m  Rome  to  1-75  and  is  one  of 
the  final  connecting  links  in  the 
Memphis  to  Atlanta  Connector. 

A  Final  EIS  for  this  project  was 
apfotjved  January  9, 1989,  and  the 
Record  of  Decision  was  signed  May  25, 
1989.  In  1991,  a  suit  was  filed  against 
the  USDOT.  FHWA  and  the  GDOT  on 
this  project.  In  1993,  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia  acknowledged  the  need  for 
the  project  and  confirmed  its 
independent  utility  from  a  larger  east- 
west  connector  known  as  teh  Northern 
Arc.  However,  the  document  was  ruled 
inadequate  because  it  failed  to 
adequately  study  a  full  range  of 
alternatives.  The  proposed 
Supplemental  draft  EIS  will  address  and 
study  a  full  range  of -alternatives  for  this 
corridor  and  will  provide  updated 
studies  and  analyses  on  the  alternatives 
originally  studied. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  A  public  hearing  will  be  held 
and  a  public  notice  will  be  given  of  the 
time  and  place  of  the  hearing. 

To  ensjU«  that  the  full  range  of  issues 
related  to  this  proposed  project  is 
addressed  and  all  significant  issues 
identified  in  the  EIS,  formal  scoping 
will  be  reinitiated.  Additionally, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  should  be  directed  to  the  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Plaiming  and  Construction.  Georgia's 
approved  clearinghouse  review  procedures 
apply  to  this  program.) 


Do: 


[PR 

BRiJNG 


Issu<  d  on:  November  5,  2003. 
Jennifii  r  L.  Giersch, 

Enviroi  tmental  Coordinator,  Atlanta.  Georgia. 
.  03-28631  Filed  11-14-03;  8:45  am] 
CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federil  Motor  Carrier  Safety 
Admii^istration 

[DocU  No*.  FIICSA-a8-4334,  FMCSA-99- 
5578,  r  UCSA-9»-5748,  FMCSA-99-6480, 
FUCSi  -2000-7363,  FIICSA-2000-8398] 

QualHI  cation  of  Drivers;  Exemption 
Applk  Btions;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACnOM :  Notice  of  renewal  of  exemption; 
reques  [  for  comments. 


SUMMA  1Y:  This  notice  publishes  the 
FMCS.  ^  decision  to  renew  the 
exemp  ions  from  the  vision  requirement 
in  the  -"ederal  Motor  Carrier  S^ety 
Regulakions  for  22  individuals.  The 
FMCSA  has  statutory  authority  to 
exempt  individuals  from  visibn 
standards  if  the  exemptions  granted  will 
not  coaipromise  safety.  The  agency  has 
concluded  that  granting  these 
exemptions  will  provide  a  level  of  safety 
that  will  be  equivalent  to,  or  greater 
than,  tne  level  of  safety  maintained 
without  the  exemptions  for  these 
conmu  rcial  motor  vehicle  (CMV) 
driven .  ' 

DATES:  This  decision  is  effective 
Novenier  30,  2003.  Comments  from 
interested  persons  should  be  submitted 
by  Deobmber  17,  2003. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket 
Numbers  FMCSA-98-4334,  FMCSA- 
99-55^8,  FMCSA-99-5748,  FMCSA- 
99-64*),  FMCSA-2000-7363,  and 
FMCSi  L-2000-8398  by  any  of  the 
follow]  ag  methods: 

•  wib  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comme  nts  on  the  DOT  electronic  docket 
site. 

•  Fat:  1-202-493-2251. 

•  Ml  il:  Docket  Management  Facility; 
U.S.  D<  par^ent  of  Transportation,  400 
Sevent  i  Street,  SW.,  Nassif  Building, 
Room  rL-401,  Washington,  DC  20590- 
0001. 

•  Ha  nd  Delivery:  Room  PL-401  on 
the  plaia  level  of  the  Nassif  Building, 
400  Setenth  Street,  SW.,  Washington, 
DC,  betkveen  9  am  and  5  pm,  Monday 
througli  Friday,  except  Federal 
Holida;  's. 

•  Fei  teml  eRulemaking  Portal:  Go  to 
http://i  rww.regulations.gov.  Follow  the 


on-line  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
numbers  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  the  Public 
Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  MFORMATKm  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  MFORIIATION: 

Public  Participation:  The  DMS  is 
available  24  hours  each  day,  365  days 
each  year.  You  can  get  electronic 
submission  and  retrieval  help 
guidelines  under  the  "help"  section  of 
the  DMS  Web  site.  If  you  want  us  to 
notify  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

ftivacy  Art;  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  oiu'  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Exemption  Decision 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  renew  an  exemption 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 
of  CMVs  in  interstate  commerce,  for  a  2- 
year  period  if  it  finds  "such  exemption 
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would  likely  achieve  a  level  of  safety 
that  is  equivalent  to,  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  The  procedures  for 
requesting  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  Part  381. 
This  notice  addresses  22  individuals 
who  have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  22 
applications  for  renewal  on  their  merits 
and  decided  to  extend  each  exemption 
for  a  renewable  2-year  period. 

They  are:  Terry  J.  Aldridge,  Jerry  D. 
Bridges,  Michael  L.  Brown,  Roosevelt 
Bryant,  James  C.  Bryce,  Thomas  P. 
Ciunmings,  Ralph  E.  Eckles,  Marion  R. 
Fox,  Jr.,  Gary  R.  Gutschow,  Richard  J. 
Haima,  Peter  L.  Haubruck,  James  J. 
Hewitt,  John  K.  Love,  Albert  E.  Malley, 
Eldon  Miles,  Rodney  M.  Mimbs,  Walter 
F.  Moniowczak,  Marvin  L.  Swillie,  Jr., 
Robert  Tatum,  Thomas  E.  Walsh,  Kevin 
P.  Weinhold,  and  Thomas  A.  Wise. 

These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 
exam  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
aie  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official.  Each  exemption  will  be  valid 
for  2  years  unless  rescinded  earlier  by 
the  FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  lipon  application  for 
additional  2-year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31135(e),  each 
of  the  22  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  firom  the  vision  requirements 


(63  FR  66226,  64  FR  16517,  66  FR 
41656,  64  FR  27027,  64  FR  51568,  66  FR 
63289,  64  FR  40404,  64  FR  66962,  64  FR 
68195,  65  FR  20251,  65  FR  45817.  65  FR 
77066,  65  FR  78256,  66  FR  16311).  Each 
of  these  22  applicants  has  requested 
timely  renewal  of  the  exemption  and 
has  submitted  evidence  showing  that 
the  vision  in  the  better  eye  continues  to 
meet  the  standard  specified  at  49  CFR 
391.41(b)(10)  and  that  the  vision 
impairment  is  stable.  In  addition,  a 
review  of  each  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  over  the  past  2  years 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
conunerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  each  renewal  applicant  for  a  period 
of  Z  years  is  likely  to  achieve  a  level  of 
safety  equal  to  that  existing  without  the 
exemption. 

Conmients 

The  FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  However,  the  FMCSA  requests 
that  interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  comments  by  December 
17,2003. 

In  the  past  the  FMCSA  has  received 
comments  bom  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  expressing 
continued  opposition  to  the  FMCSA's 
procedures  for  renewing  exemptions 
bom  the  vision  requirement  in  49  CFR 
391.41(b)(10).  Specifically.  Advocates 
objects  to  the  agency's  extension  of  the 
exemptions  without  any  opportunity  for 
public  comment  prior  to  the  decision  to 
renew,  and  reliance  on  a  summary 
statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  17994 
(April  4,  2001).  The  FMCSA  continues 
to  find  its  exemption  process 
appropriate  to  the  statutory  and 
regulatory  requirements. 

Issued  on:  November  10,  2003. 
Pamela  M.  Pelcovits, 

Office  Director,  Policy.  Plans,  and 

Regulations. 

[FR  Doc.  03-28620  Filed  11-14-03;  8:45  am] 

BILLING  CODE  4»1»-EX-P 


DEPARTMENT  OF  TRANSPORTATKM 

■HaUonal  Highway  TrfBc  Safety 
Admlnistratien 

[Ooclwt  Na  NHTSA-20(»-16481] 

Notica  Of  Receipt  Of  Petition  tar 
Decision  That  Nonconfonning  1991- 
1994  Mercedes  Benz  S  Clase  (140  Car 
Una)  Passenger  Cars  Are  EligM)le  for 
imponation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991-1994 
Mercedes  Benz  S  Class  (140  car  line) 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1991-1994 
Mercedes  Benz  S  Class  (140  car  line) 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactin^r  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  17,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590  (docket  hoius  are  from  9  a.m.  to 
5  p.m.).  Anyone  is  able  to  search  the 
electronic  form  of  all  conmients 
received  intc  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  MFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufectxired  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
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standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
-  of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
.RMister. 

Sunshine  Car  Import  L.C.  of  Cape 
Coral,  Florida  ("Sa")  (R^stered 
Importer  01'289)  has  petitioned  NHTSA 
to  decide-whether  1991-1994  Mercedes 
Benz  S  Class  (140  car  line)  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  SCI 
believes  are  substantially  similar  are 
1991-1994  Mercedes  Benz  S  Class  (140 
Caroline)  passenger  cars  that  were 
manufactiu«d  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1991-1994 
MCTcedes  Benz  S  Class  (140  car  line) 
passenger  cars  to  their  U.S.-certified 
counterparts,  and  foimd  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

SCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1991-1994  Mercedes 
Benz  S  Class  (140  car  line)  passenger 
cars,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  stinidards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1991-1994  Mercedes 
Benz  S  Class  (140  car  line)  passenger 
cars  are  identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence,  103  Defrosting 
and  Befogging  Systems,  104  Windshield 
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Wiping  and  Washing  Systems,  105 
Hydrai  lie  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires.  113 
Hood  Uitch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupi  nt  Protection  in  Interior  Impact, 
202  He  id  Restraints.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207 
SeatingSystems,  209  Seat  Belt 
Asseni^lies,  210  Seat  Belt  Assembly 
Anchoipges,  212  Windshield  Mounting, 
216  Roi'f  Crush  Resistance,  219 
Windsh  ield  Zone  Intrusion,  and  302 
Flammi  \bility  of  Interior  Materials. 

The  petitioner  also  contends  that  the 
vehicle*  are  capable  of  being  readily 
altered  o  meet  the  following  standards, 
in  the  n  lanner  indicated: 

Stant  ard  No.  101  Controls  and 
Display  s;  (a)  inscription  of  the  word 
"brake'  on  the  instrument  cluster  in 
place  o:  the  international  ECE  warning 
s)miboli  (b)  replacement  or  conversion 
of  the  s  leedometer  to  read  in  miles  per 
hours. 

Stanc  ard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installa  ion  of  U.S.-model  headlamps 
and  ft'oi  it  side  marker  lights;  (b) 
installa  ion  of  U.S.-model  tail  lamp 
assemb  ies  that  incorporate  rear  side 
marker  ights;  (c)  installation  of  a  U.S.- 
model  1  igh  mounted  stop  lamp. 

Stanc  ird  No.  110  Tire  Selection  and 
Rims:  ii  stallation  of  a  tire  information 
placard: 

Stanc^d  No.  Ill  Rearriew Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
compon  Bnt  or  inscription  of  the 
requiret  warning  statement  on  the 
mirror's  face. 

Stand  u-d  No.  114  Theft  Protection: 
installal  ion  of  a  key  warning  buzzer. 

Stand  urd  No.  118  Power  Window 
Systems :  installation  of  a  relay  in  the 
power  V  indow  system  so  that  the 
window  transport  will  not  operate  with 
the  ignil  ion  switched  off. 

Stand  ird  No.  208  Occupant  Crash 
Protecti  m: 

(a)  Re  )rogramming  of  the  instrument 
cluster  i  oflware  to  activate  the  seat  belt 
wamind  buzzer;  (b)  inspection  of  all 
vehicles!  and  replacement  of  the  driver's 
and  paslenger's  air  bags,  control  imits, 
sensors,, and  seat  belts  with  U.S.-model 
compon  jnts  on  vehicles  that  are  not 
already  io  equipped.  The  petitioner 
states  thpt  the  vehicles  should  be 
equipped  at  the  front  and  rear  outboard 
seating  positions  with  combination  lap 
and  shotlder  belts  that  are  self- 
tensioni^g  and  that  release  by  means  of 
a  single  ted  pushbutton  and  with  a  lap 
belt  at  tl  e  rear  center  seating  position. 
The  peti  tioner  further  states  that  the 


vehicles  are  equipped  with  a  seat  belt 
warning  lamp  that  is  identical  to  the 
lamp  installed  on  U.S.-certified  models. 

Standard  No.  214  Side  Impact 
Protection:  inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  door 
beeuns  identical  to  ihose  in  the  U.S. 
certified  model  and  installation  of  those 
components  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  301  Fuel  System 
Integrity:  inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  a 
roll  over  valve  with  the  same  part 
number  as  the  U.S.-model  component, 
and  installation  of  that  component  on 
vehicles  that  are  not  already  so 
equipped. 

The  petitioner  states  that  all  vehicles 
must  be  inspected  for  compliance  with 
the  Bumper  Standard  found  in  49  CFR 
part  581  and  that  U.S.-model 
components  necessary  to  achieve 
compliance  with  the  standard  must  be 
installed  on  vehicles  that  are  not  already 
so  equipped. 

Thepetitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  p6st  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 
The  petitioner  further  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  door  latch  post  to  meet  the 
requirements  of  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington.  DC 
20590  (docket  hours  are  from  9  a.m.  to 
5  p.m.).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  12,  2003.  ^ 

Kemieth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-28621  Filed  11-14-03;  8:45  am] 
nLUNG  CODE  4no-m-p 
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DEPARTMENT  OF  TRANSPORTATION 

NMlonaf  Highway  Traffic  Safety 
Administration 

[Doclwt  No.  NHTSA-^003-16480] 

Notice  ai  Receipt  of  l>etitiDn  for 
Decision  That  Nonconforming  1999 
Ctievroiet  Corvette  Coupe  Passenger 
"Cars  Are  Eligilile  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999 
Chevrolet  Corvette  Coupe  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highv^ray  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a-decision  that  1999 
Chevrolet  Corvette  Coupe  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  widi  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  17,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590  (docket  hours  are  from  9  a.m.  to 
5  p.m.).  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  imion,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 


substantially  similar  to  a  motor  vehicle 
originaUy  manufactured  for  importation 
into  said  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
ofeach  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Sunshine  Car  Import  L.C.  of  Cape 
Coral,  Florida  ("SCI")  (Registered 
Importer  01-289)  has  petitioned  NHTSA 
to  decide  whether  1999  Chevrolet 
Corvette  Coupe  passenger  cars  originally 
manufactured  for  sale  in  foreign  markets 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  SCI 
believes  are  substantially  similar  are 
1999  Chevrolet  Corvette  Coupe 
passenger  cars  that  were  manufactured 
for  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1999 
Chevrolet  Corvette  Coupe  passenger  cars 
to  their  U.S. -certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

SCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999  Chevrolet 
Corvette  Coupe  passenger  cars,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999  Chevrolet 
Corvette  Coupe  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  101  Controls  and 
Displays,  102  Transmission  Shift  Lever 
Sequence,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 


Pneumatic  Tires,  113  Hood  Latch 
Systems,  114  Theft  Protection,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Mounting, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  FlammabUity 
of  Interior  Materials. 

The  petitioner  states  that  the  vehicles 
also  comply  with  the  Bumper  Standard 
foimd  in  49  CFR  part  561. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
inspection  of  all  vehicles  and 
installation  of  U.S.-model  headlamps, 
tail  lamps,  side  markers,  and  high 
mounted  stop  lamps  on  vehicles  that  are 
not  already  so  equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  ftearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component  or  inscription  of  the 
required  warning  :statement  on  the 
mirror's  face. 

Standard  No.  118  Power  Window 
Systems:  inspection  of  all  vehicles  and 
installation,  in  vehicles  that  are  not 
already  so  equipped,  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  will  not  operate  with 
the  ignition  switched  off. 

Standard  No.  214  Side  Impact 
Protection:  inspection  of  all  vehicles  to 
ensure  that  they  are  equipped  with  door 
beams  identical  to  those  in  the  U.S. 
certified  model  and  installation  of  those 
components  on  vehicles  that  are  not 
already  so  equipped. 

The  petitioner  states  that  all  vehicles 
must  be  inspected  for  compliance  with 
the  Theft  Prevention  Standard  found  in 
49  CFR  541,  and  that  an  anti-theft 
system  capable  of  inmiobilizing  the 
vehicle  must  be  installed  in  any 
vehicles  that  are  not  already  so 
equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  fix»nt  door  post  to  meet 
the  requirements  of  49  Cl^  part  565. 
The  petitioner  further  states  that  a 
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certification  label  must  be  affixed  to  the 
driver's  doorjamb  to  meet  the 
requirements  of  49  CFR  part  567. 

Interested  persons  are- invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  nvmiber  and  be  submitted 
to:  Docket  Management,  Room  PL-401 , 
400  Seventh  St.,  SW.,  Washington,  DC 
20590  (docket  hours  are  from  9  a.m.  to 
5  p.m.).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(bMl);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  NovBmber  12,  2003. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-28622  Filed  11-14-03;  8:45  am] 
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General  Information 


You  1  lay  contact  the  Dockets  Facility 
by  phoi  e  at  (202)  366-9329,  for  copies 
of  this  (  ocimient  or  other  material  in  the 
docket.  All  materials  in  this  docket  may 
be  acce!  sed  electronically  at  http:// 
dms.do  .gov/search.  Once  you  access 
this  adc  ress,  type  in  the  last  four  digits 
of  the  d  )cket  number  shown  at  the 
beginni:  ig  of  this  notice  (in  this  case 
7666),  a  nid  click  on  search.  You  will 
then  be  connected  to  all  relevant 
informa  ion. 

Anyo;  le  is  able  to  search  the 
eiectroii  ic  form  of  all  comments 
receive(  into  any  of  our  dockets  by  the 
name  olthe  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
busines4,  labor  union,  etc.).  You  may 
review  1  )OT's  complete  Privacy  Act. 
Stateme  it  in  the  Federal  Register 
publishi  rd  on  April  11,  2000  (Volinne 
65,  Nun  her  70;  Pages  19477-78)  or  you 
may  vis  t  http://dms.dot.gov. 
FOR  FUR  THER  INFORMATION  CONTACT: 
Mike  Isiani  by  phone  at  (202)  366-4571, 
by  fax  a  (202)  366-4566,  or  by  e-mail 
at  mike,  israni@rspa.dot.gov,  regarding 
the  sub)  set  matter  of  this  guidance. 
General  information  about  the  RSPA/ 
OPS  programs  may  be  obtained  by 
accessiifc  RSPA's  Home  page  at  http:// 
RSPA.dbt.gov. 

SUPPLEliENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION      Backgreund 


Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Guidance  on  When  the 
Baseline  hrtegrlty  Assessment  Begins 

agency:  Office  of  Pipeline  Safety  (OPS), 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACnON:  Notice;  issuance  of  advisory 
bulletin. 


SUMMARY:  This  document  provides 
guidance  to  operators  of  gas 
transmission  pipelines  on  the 
requirement  in  49  U.S.C.  60109  that 
operators  begin  the  baseline  integrity 
assessment  of  pipeline  segments  located 
in  high  consequence  areas  no  later  than 
J.une  17,  2004.  Trade  associations 
representing  natural  gas  pipeline 
companies  affected  by  this  requirement, 
havfe  asked  for  guidance  on  what  actions 
jn  operator  must  take  to  begin  a 
baseline  assessment.  This  document 
provides  guidance  to  gas  transmission 
operators  on  what  initial  steps  RSPA/ 
OPS  expects  each  operator  to  take  to 
begin  the  baseline  integrity  assessment 
to  meet  the  intent  of  the  statute. 


The  F  sderal  Pipeline  Safety  Statute 
(49  U.S.j:.  60109(c))  requires  that  RSPA/ 
OPS  iss*e  regulations,  by  December  17, 

2003,  es  ablishing  requirements  for 
integritj  management  programs  for  gas 
transmii  sion  pipelines  in  high 
consequ  snce  areas.  The  statute  also 
imposes  requirements  directly  on  gas 
pipeline  operators.  The  statute  requires 
each  gasi  pipeline  operator  to  adopt  an 
integrity  management  program  for 
pipelind  segments  located  in  high 
consequence  areas  by  December  17, 

2004,  and  to  begin  the  baseline  integrity 
assessment  of  those  segments  no  later 
than  Jurie  17,  2004.  The  statute  requires 
that  an  <  perator  complete  the  baseline 
assessm  mt  on  all  the  operator's  gas 
transmii  sion  pipeline  segments  in  high 
consequ  snce  areas  by  December  17, 
2012,  w:  th  at  least  50  percent  of  those 
segment  >  being  assessed  no  later  than 
Decemb  tr  17,  2006.  An  operator  must 
also  rea!  sess  each  of  the  segments  every 
7  years. 

Trade  associations  that  represent  gas 
pipeline  operators  have  requested 
guidance  on  what  actions  are  necessary 
for  an  operator  to  have  begiui  the 
require(  baseline  assessment  process  by 
the  statu  tory  deadline.  This  advisory 


bulletin  gives  guidance  on  the  actions 
RSP A/OPS  expects  an  operator  to  take 
by  Jime  17,  2004  for  the  operator  to  be 
considered  as  having  begun  the  baseline 
assessment. 

On  August  6,  2002,  RSPA/OPS 
published  a  final  rule  defining  high 
consequence  areas,  i.e.  those  areas  for 
which  additional  protections  are 
required  (67  FR  50824).  RSPA/OPS 
initiated  the  mlemaking  on  integrity 
management  program  requirements  with 
a  notice  of  proposed  rulemaking 
(NPRM),  published  January  28,  2003  (68 
FR  4278),  that  proposed  substantive 
requirements  to  establish  integrity 
management  programs  and 
modifications  to  the  high  consequence 
area  definition  to  better  identify 
population  potentially  impacted  by  a 
pipeline  failure.  A  final  rule  has  not  yet 
been  issued.  RSPA/OPS  published  an 
advisory  bulletin  on  July  17,  2003  (68 
FR  42456)  providing  guidance  on  steps 
RSPA/OPS  expects  gas  transmission 
operators  to  take  to  determine 
"identified  sites"  along  the  pipeline, 
one  of  the  components  of  the  high 
consequence  area  definition. 

RSPA/OPS  expects  that  by  June  17, 
2004,  an  operator  will  have  identified 
many  high  consequence  areas  along  its 
transmission  pipelines  though  operation 
and  maintenance  activities  on  the 
pipeline  right-of-way,  including 
patrolling,  that  the  operator  conducts  on 
a  routine  basis,  and  through  the 
guidance  RSPA/OPS  provided  on  how 
to  determine  the  identified  sites 
component  with  the  help  of  emergency 
response  officials.  An  operator  will  also 
have  integrated  all  available  data  and 
information  the  operator  has  available 
on  those  high  consequence  areas  to 
prioritize  segments  that  are  high  risk, 
and  to  have  begun  selecting  the 
assessment  method  best  suited  for  each 
segment  and  scheduling  the  assessment 
of  the  high  risk  segments. 

Advisory  BuUetin  (ADB-03-07) 

To:  Operators  of  gas  transmission 
pipelines. 

Subject:  The  requirement  in  49  U.S.C. 
60109  (cXthat  each  operator  begin  the 
baseline  integrity  assessment  of 
segments  in  high  consequence  areas  no 
later  than  Jime  17,  2004. 

Purpose:  To  provide  guidance^o 
operators  on  what  steps  RSPA/OPS 
considers  acceptable  to  begin  the 
baseline  integrity  assessment  process  to 
meet  the  intent  of  the  statute. 

Advisory:  RSPA/OPS  will  accept  the 
following  steps  as  having  begim  the 
baseline  assessment  process  required  by 
49  U.S.C.  60109  (c).  • 

Prior  to  June  17,  2004,  each  operator 
must  have  begun  to — 
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•  Identiiy  segments  that  are  located  in 
high  consequence  areas; 

•  Integrate  available  data  on  those 
identified  segments; 

•  Prioritize  the  highest  risk  segments 
from  available  data  on  those  identified 
segments;  and 

•  Select  the  assessment  method  best 
suited  to  assess  (pressure-test,  internal 
inspection  devices,  direct  assessment,  or 
alternative  method)  each  high  risk 
segment. 

By  June  17,  2004,  each  operator  must 
have  begun  its  preparation  to  conduct  a 
baseline  assessment  on  at  least  one  high 
risk  segment  that  the  operator  has 
already  identified.  Preparing  to  conduct 
a  baseline  assessment  means  that — 

•  An  operator  has  scheduled  for 
assessment  the  segments  identified  prior 
to  Jime  17,  2004;  and 

•  An  operator  has  started  to  contract 
or  has  entered  into  a  contract  with  a  tool 
vendor  to  assess  the  identified 
segments;  or 

•  An  operator  has  started  to  assess  the 
first  scheduled  segment. 

RSP A/OPS  also  considers  that  any  of 
the  following  actions  as  meeting  the 
intent  of  the  statute  that  an  operator 
have  begun  the  baseline  integrity 
assessment  process  by  June  1 7,  2004. 
The  following  actions  are  not  the  only 
actions  that  RSP  A/OPS  will  accept. 

•  An  operator  has  installed  launchers 
or  receivers  for  internal  inspection 
devices; 

•  An  operator  has  set  up  a  segment 
for  a  pressure  test;  or 

•  An  operator  has  completed  the  pre- 
assessment  step  for  Direct  Assessment. 

Issued  in  Washington,  DC,  on  November 
10,  2003. 

Stacey  L.  G«rard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  03-28623  Filed  11-14-03;  8:45  am) 

BILLING  CODE  4910-6IM> 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

Advisory  Board;  Notice  of  Meeting 

Piu-suant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  at  11  a.m.  on 
Thursday,  November  20,  2003,  at  the 
Office  of  the  Administrator,  400  Seventh 
Street,  SW.,  Washington,  DC,  room 
5424,  by  conference  call.  The  agenda  for 
this  meeting  will  be  as  follows:  Opening 
Remarks;  Consideration  of  Minutes  of 


Past  Meeting;  Review  of  Programs;  New 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact,  not  later 
than  November  19,  2003,  Anita  K. 
Blackman,  Chief  of  Staff,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street,  SW., 
Washington,  DC  20590;  202-366-0091. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC,  on  November 
12,  2003. 

Marc  C.  Owen, 

Chief  Counsel. 

(FR  Doc.  03-28611  Filed  11-14-03;  8:45  am] 

BILLING  CODE  4810-61-l> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Docket  No.  34424] 

STB  Finance  Doclcet  No.  34424, 
Railroad  Control  Application,  Canadian 
National  Railway  Company  and  Grand 
Trunl(  Corporation— Control — Duluth, 
Missabe  and  Iron  Range  Railway 
Company,  Bessemer  and  Lalce  Erie 
Railroad  Company,  and  The  Pittsburgh 
&  Conneaut  Dock  Company 

AGENCY:  Siu-face  Transportation  Board. 
ACTION:  Notice  of  Availability  of 
Environmental  Appendix  and  Request 
for  Comments. 

summary:  CN  has  filed  an  application 
with  the  Surface  Transportation  Board 
(Board)  seeking  approval  under  49 
U.S.C.  11321-11325  to  acquire  control 
of  three  rail  carriers — ^Duluth,  Missabe 
and  Iron  Range  Railway  Company; 
Bessemer  and  Lake  Erie  Railroad 
Company;  and  The  Pittsburgh  & 
Conneaut  Dock  Company — from  Great 
Lakes  Transportation,  LLC  (GLT). 

CN  has  met  with  the  Board's  Section 
of  Environmental  Analysis  (SEA)  and 
has  explained  to  SEA  that  CN  believes 
that  its  proposed  transaction  would  not 
have  significant  environmental  impacts 
or  require  further  environmental  review. 
Therefore,  according  to  CN,  the  Board 
should  exercise  its  authority  under  49 
CFR  1105.6(d)  and  find  that  this 
transaction  is  one  for  which  preparation 
of  an  Environmental  Assessment  or  an 
Environmental  Impact  Statement  is  not 
required.  To  afford  the  public  an 
opportunity  to  review  and  comment  on 
CN's  conclusion,  CN  has  prepared  an 


"Environmental  Appendix,"  which 
provides  further  information  in  support 
of  CN's  conclusion.  CN  has  mailed 
copies  of  the  Environmental  Appendix 
to  appropriate  government  agencies  and 
other  interested  parties.  CN  has  also 
placed  notices  in  major  newspapers 
delivered  to  communities  located  in  the 
project  area  announcing  the  availability 
of  the  Environmental  Appendix  and  the 
opportunity  for  public  review  and 
comment  on  the  Environmental 
Appendix. 

Comments  are  due  to  SEA  by 
December  10,  2003.  SEA  invites  written 
conmients  on  all  aspects  of  the 
Environmental  Appendix  and  whether 
there  is  any  reason  that  the  proposed 
transaction  could  result  in  potentially 
significant  environmental  impacts 
warranting  preparation  of  further 
environmental  documentation.  SEA  will 
consider  all  timely  written  comments  on 
the  Enviroiunent^  Appendix  when 
making  its  recommendation  to  the 
Board  about  whether  there  is  a  need  for 
further  environmental  review  in  this 
case.  Comments  should  be  submitted  to 
the  address  below. 

DATES:  Comments  on  the  Environmental 
Appendix  are  due  by  December  10, 
2003. 

ADDRESSES:  Comments  (an  original  and 
10  copies)  regarding  the  Environmental 
Appendix  should  be  submitted  in 
writing  to:  Case  Control  Unit,  STB 
Finance  Docket  No.  34424,  Surface 
Transportation  Board,  1925  K  Street 
NW.,  Washington,  DC  20423,  to  the 
attention  of  Phillis  Johnson-Ball. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillis  Johnson-Ball,  (202)  565-1530 
(TDD  for  the  hearing  impaired,  1-800- 
877-8339).  To  obtain  a  copy  of  the 
Environmental  Appendix,  you  may 
contact  Ms.  Johnson-Ball  at  the  number 
above  or  Mr.  Paul  Cunningham,  CN's 
legal  representative,  at  (202)  973-7600. 
Copies  of  the  Environmental  Appendix 
are  available  on  the  Board's  Web  site 
http://www.stb.dot.gov.  Copies  are  also 
available  for  a  fee  from  ASAP  Document 
Solutions,  Suite  405, 1925  K  Street, 
NW.,  Washington,  DC  20006,  phone 
(202) 293-7878. 

By  the  Board,  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-28628  Filed  11-14-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

November  7,  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  1 04-1 3 .  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  17,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1849. 

Form  Number:  IRS  Form  13460. 

Type  of  Review:  Extension. 

Title:  Employer/Payer  Information. 

Description:  Form  13460  is  used  to 
assist  filers  who  have  underreported  or 
correction  issues.  Also,  this  form 
expedites  research  of  filer's  problems. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
Federal  Government,  State  or  Tribal 
Government. 

Estimated  Number  of  Respondents:  - 
200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1854. 
Form  Number:  IRS  Form  13469. 
Type  of  Review:  Extension. 
Title:  Electronic  Options  for  Tax 
Professionals. 
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Desaription:  This  brochure 
(Publication  4028,  which  includes  Form 
13469]i  will  be  sent  to  tax  preparers  that 
submitted  a  mixtuire  of  paper  and 
electronic  returns  for  their  clients.  The 
brochiire  provides  these  professionals 
the  dalps  and  times  of  electronic 
seminars  being  helcf  in  the  state  of 
Tennessee.  These  seminars  are  being 
conducted  to  encoiu'age  tax 
professionals  to  electronically  file  so  the 
IRS  caA  work  toward  meeting  the  goal 
of  80%  electronically  filed  returns  by 
2007. 

Respondents:  Business  or  other  for- 
profit. 

Estii  lated  Number  of  Respondents: 
1,400. 

Estin  lated  Burden  Hours  Per 
Respoi  dent:  3  minutes. 

Freq\  lency  of  Response:  On  occasion. 

Estiri  lated  Total  Reporting  Burden:  70 
hours. 

Cleaitmce  Officer:  R.  Joseph  Diirbala, 
(202)  622-3634,  Internal  Revenue 
Service ,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  202  24. 

OME  fleviewer:  Joseph  F.  Lackey,  Jr., 
(202)  3  )5-7316,  Office  of  Management 
and  Bu  igel*  Room  10235,  New 
Execut:  ve  Office  Building,  Washington, 
DC  205  03. 

Mary  A.  Able, 

Departn  lental  Reports,  Management  Officer. 
[FR  Doc  03-28627  Filed  11-14-03;  8:45  am] 

BILLING  (  OOE  483(M)1-P 


ACnON:  Notice. 


DEPAFTTMENT  OF  THE  TREASURY 

interna^  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (including  tlie  States 
of  iilindis,  Indiana,  Kentuclcy,  Michigan, 
Ohio,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasui  v- 


SUMMARY:  An  open  meeting  of  the  E- 
Finng  Issue  Committee  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  conmient,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  •» 

DATES:  The  meeting  will  be  held 
Thursday,  December  11,  2003,  from  3  to 
4  p.m..  Eastern  Standard  Time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988)  * 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee  will  be  held  Thursday, 
December  11,  2003,  from  3  to  4  p.m.. 
Eastern  standard  time  via  a  telephone 
conference  call.  You  can  submit  written 
comments  to  the  panel  by  faxing  to 
(414)  297-1623,  ot  by  mail.to  Taxpayer 
Advocacy  Panel,  Stop  1006MIL,  310 
West  Wisconsin  Avenue,  Milwaukee, 
WI  53203-2221.  Public  comments  will 
also  be  welcome  during  the  meeting. 
Please  contact  Mary  Ann  Delzer  at  1- 
888-912-1227  or  (414)  297-1604  for 
dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  November  4,  2003. 
Sandy  McQoin, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28660  Filed  11-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part*  228, 229. 240, 249, 270, 
and274 

[fMMM  Not.  3»-8335;  34-48766;  IC- 
26252;  FN*  No.  S7-S0-02] 

RIN323S-AH37 

Purchaa^  of  Certain  Equity  Securities 
l>y  the  lasuer  and  Others 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  amendments 
to  Rule  l6b-18  under  the  Securities 
Exchange  Act  of  1934  (Exchange  Act), 
which  provides  issuers  with  a  "safe 
harbor"  from  liability  for  manipulation 
when  they  repurchase  their  common 
stock  in  the  market  in  accordance  with 
the  Rule's  manner,  timing,  price,  and 
volume  conditions.  The  amendments 
are  intended  to  simplify  and  update  the 
safe  harbor  provisions  in  light  of  market 
developments  since  the  Rule's  adoption. 
To  enhance  the  transparency  of  issuer 
repurchases,  we  also  are  adopting 
amendments  to  a  number  of  regulations 
and  forms  to  require  disclosure  of  all 
issuer  repurchases  (open  market  and 
private  tnmsactions),  regardless  of 
whether  the  reptirchases  are  effected  in 
accordance  with  the  safe  harbor  rule. 
DATES:  Effective  Date:  December  17. 
2003.  except  §§  270.23c-l(a)(ll)  and 

•274.201  are  effective  July  15,  2004. 
Compliance  Dates:  The  following 
compliance  dates  apply  to  the 
amendments  that  require  periodic 
disclosure  of  all  issuer  repurchases.  The 
repurchase  disclosure  required  by  new 
Item  2(e)  of  Forms  10-Qand  10-QSB 

.and  new  Item  5(c)  of  Forms  10-K  and 
10-KSB  must  appear  in  reports  filed  on 
these  forms  for  periods  ending  on  or 
after  March  15,  2004.  The  disclosure 
required  by  new  Item  16E  of  Form  20- 
F  must  appear  in  Form  20-F  reports 
filed  for  fiscal  years  ending  on  or  after 
December  15.  2004. 

The  repurchase  disclosure  required  by 
new  Item  8  and  Item  10(a)(3)  of  Form 
N-CSR  must  appear  in  reports  filed  on 
this  form  by  registered  closed-end   ^ 
management  investment  companies  for 
periods  ending  on  or  after  June  15,  2004. 
A  registered  closed-end  management 
investment  company  need  not  file 
reports  on  Form  N-23C-1  with  respect 
to  any  repurchases  diuing  any  calendar 
month  following  June  2004. 
FOR  FURTHER  MFORMATWN  CONTACT: 
James  Brigagliano,  Assistant  Director. 
Joan  Collopy,  Special  Coimsel,  or 
Elizabeth  Sandoe,  Special  Counsel, 


Office  of  Risk  Management  and  Control, 
Divisii  m  of  Market  Regidation,  at  (202) 
942-0  '72,  or,  with  respect  to  the 
disclo  sure  amendments,  Sean  Harrison, 
Specii  1  Counsel,  Office  of  Rulemaking, 
Divisi  tn  of  Corporation  Finance,  at 
(202)  { 42-2900,  or,  John  Faust,  Attorney 
Advisi  ir.  Office  of  Disclosure 
Regulation,  Division  of  Investment 
Management,  at  (202)  942-0721,  at  the 
Securtties  and  Exchange  Commission, 
450  Fi  th  Sti^et,  NW,  Washington,  DC 
20549 

SUPPU  MENTARY  INFORMATION:  We  are 
adopti  ig  amendments  to  Rule  lOb-18 
imder  he  Exchange  Act  [17  CFR 
240.  IC  3-181,  Regulations  S-K  and  S-B 
(17  CF  ?  229.703  and  228.703], 
Exchai  ige  Act  Forms  10-Q  [17  CFR 
249.3C  Ba],  10-QSB  [17  CFR  249.308b], 
10-K  [17  CFR  249.310],  10-KSB  (17 
CFR  3  Ob],  and  20-F  [17  CFR  249.220fl, 
Form  il-CSR  imder  the  Exchange  Act 
and  thfe  Investment  Company  Act  of 
1940  (Investment  Company  Act)  [17 
CFR  249.331  and  274.128],  and  Rule 
23C-1   17CFR270.23c-l],andFormN- 
23C-1  [17  CFR  274.201]  under  the 
Invest  aent  Company  Act. 

I.  Intreduction 

lecember  10,  2002,  we  proposed 
lents  to  Rule  lOb-18, 
ions  S-K  and  S-B,  Forms  10-Q, 
,  10-K.  10-KSB,  20-F,  and  N- 
hich  would: 

lify  the  definition  of  a  "Rule 
piuchase"  to  incorporate  the 

,  "Rule  lOb-18  bid"  definition; 

•  Clirify  the  scope  of  the  exclusion 
for  puijchases  effected  "pursuant  to  a 
merge] ,  acquisition,  or  similar 
transa(  tion  involving  a 

recapij  alization"; 

•  Ml  )dify  the  timing  condition  by 
apply!  ig  an  average  daily  trading 
volum  ( (ADTV)  value  and  public  float 
value  fcst  to  determine  when  an  issuer 
must  hp  out  of  the  market  before  the 
schedi  led  close  of  trading  in  order  to 
quali^  for  the  safe  harbor; 

•  Apply  a  uniform  price  condition 
that  limits  issuers  to  purchasing  their 
securities  at  a  price  that  does  not  exceed 
the  higpest  independent  bid  or  the  last 
indepe  adent  transaction  price, 
whichi  ver  is  higher; 

•  Ml  )dify  the  voliune  condition's 
treatmi  int  of  block  purchases  by 
includ  ng  block  piut:hases  in  calculating 
a  secuj  ity's  ADTV  and  the  25%  volume 
limitat  on; 

•  A|  iply  an  alternative  volume 
condit  on  (applicable  only  during  the 

session  immediately  following  a 


lOb-1 
curren' 


tradin{ 


>  Secvu  ities  Exchange  Act  Release  No.  46980 
(Decemfa  >r  10.  2002).  67  FR  77594  (December  18, 
2002)  (P,  oposing  Release). 


market- wide  trading  suspension),  which 
would  increase  the  25%  volume 
limitation  to  100%;  and 

•  Amend  Regulations  S-K  and  S-B, 
and  Forms  10-Q,  10-QSB,  10-K,  10- 
KSB,  and  20-F  under  the  Exchange  Act, 
and  Form  N-CSR  under  the  Exchange 
Act  and  the  Investment  Company  Act, 
to  require  disclosiue  of  all  issuer 
repurchases  (open  market  and  private 
transactions)  of  equity  securities, 
regardless  of  whether  the  repurchases 
are  effected  in  accordance  with  Rule 
lOb-18. 

We  received  letters  from  43 
commenters  in  response  to  the 
Proposing  Release.^  The  commenters 
expressed  strong  support  for  the 
proposed  amendments  to  update  and 
simplify  the  language  of  Rule  lOb-18,  to 
expand  the  safie  harbor  to  allow  issuers  ^ 
whose  securities  are  less  susceptible  to 
manipulation  to  stay  in  the  market 
longer,  and  to  repurchase  a  greater 
amount  of  shares  during  periods  of 
severe  market  decline.  Most  of  the 
commenters  also  supported  the  proposal 
to  require  periodic  disclosure  of  issuer 
repiirchases.  However,  commenters 
generally  opposed  the  proposal  to 
eliminate  the  "block  exception"  from 
the  Rule's  volume  condition,  as  well  as 
the  proposal  to  exclude  from  the  safe 
harbor  repurchases  made  following  the 
aimouncement  of  a  merger,  acquisition, 
or  similar  transaction  involving  a 
recapitalization,  imtil  completion  of  the 
transaction  (the  "merger  exclusion"). 

After  considering  the  comments 
received,  and  upon  thorough 
examination  of  current  market  practices 
and  the  purposes  imderlying  the  safe 
harbor,  we  are  adopting  the 
amendments  substantially  as  proposed, 
but  with  some  modifications  to  clarify 
provisions  or  to  address  commenters' 
concerns  (particularly  with  respect  to 
the  "block  exception"  and  the  "merger 
exclusion"),  as  discussed  below.  In 
response  to  comments  received,  we  also 
are  adopting  an  amendment  that  will 
extend  the  safe  harbor  for  certain  issuer 
repurchases  effected  diuing  after-hours 
trading  sessions. 


2  Comment  letters  were  received  firom,  among 
others,  21  issuers,  eight  professional  associations, 
five  law  firms,  three  broker-dealers,  and  two  asset/ 
investment  management  companies.  The  comment 
letters  and  a  summary  of  comments  prepared  by  the 
Division  of  Market  Regtilation  have  been  placed  in 
Public  File  No.  S7-50-02.  which  are  available  for 
public  inspection  in  the  Commission's  Public 
Reference  Room  and  at  http://www.sec.gffv. 

^  The  safe  harbor  is  also  available  for  "affiliated 
purchasers"  of  the  issuer.  In  this  Release,  the  term 
"issuer''  includes  affiliated  purchasers. 
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n.  Overview  of  Current  Rule  lOb-18 

A.  Rule  lOb-18  as  a  "Safe  Harbor" 

In  1982,  the  Commission  adopted 
Rule  lOb-18,*  which  provides  that  an 
issuer  will  not  be  deemed  to  have 
violated  Sections  9(a)(2)  and  10(b)  of  the 
Exchange  Act,  and  Rule  lOb-5  imder 
the  Exchange  Act,  solely  by  reason  of 
the  manner,  timing,  price,  or  volume  of 
its  repiirchases,  if  the  issuer  repurchases 
its  common  stock  in  the  market  in 
accordance  with  the  safe  harbor 
conditions.^  Rule  lOb-18's  safe  harbor 
conditions  are  designed  to  minimize  the 
market  impact  of  the  issuer's 
repurchases,  thereby  allowing  the 
market  to  establish  a  security's  price 
based  on  independent  market  forces 
without  imdue  influence  by  the  issuer. 

Although  the  safe  harbor  conditions 
are  intended  to  offer  issuers  guidance 
when  repurchasing  their  securities  in 
the  open  market,  Rule  lOb-18  is  not  the 
exclusive  means  of  making  non- 
manipulative  issuer  repurchases.  As  the 
RuJe  states,  there  is  no  presumption  that 
bids  or  purchases  outside  of  the  safe 
harbor  violate  Sections  9(a)(2)  or  10(b) 
of  the  Exchange  Act,  or  Rule  lOb-5 
under  the  Exchange  Act.^  Given  the 


*  Securities  Exchange  Act  Release  No.  19244 
(November  17, 1982),  47  FR  53333,  53334 
(Norember  26, 1982)  (1982  Adopting  Release). 
Since  1967,  the  Commission  has  considered  on 
several  occasions  the  issue  of  whether  to  regulate 
an  issuer's  market  purchases  of  its  own  securities. 
The  Commission  fbtst^soposed  Rule  lOb-10  to 
govern  issuer  tepmchases  in  connection  with 
proposed  legislation  that  became  the  Williams  Act 
Amendments  of  1968.  Pub.  L  No.  90-439.  82  Stat. 
454  (July  29, 1968),  reprinted  in  Hearings  on  S.  510 
before  Senate  Committee  on  Banking  and  Currency, 
90th  Cong..  Ist  Sess.  214-216  (1967).  The 
Commission  then  published  for  public  comment 
proposed  Rule  13e-2  in  1970, 1973,  and  1980.  Rule 
13e-2,  which  was  later  withdrawn  with  the 
adoption  of  Rule  lOb-18.  would  have  been  a 
prescriptive  rule  with  mandatory  disclosure 
requirements,  substantive  purchasing  limitations, 
and  general  anti-fraud  liability.  Securities  Exchange 
Act  Release  Nos.  8930  (July  13,  1970).  35  FR  11410 
(July  16, 1970);  10539  (December  6, 1973),  38  FR 
34341  (December  13, 1973);  and  17222  (October  17, 
1980],  45  FR  70890  (October  27, 1980)  (1980 
Proposing  Release). 

^  However,  some  repurchase  activity  that  meets 
the  safe  harbor  conditions  may  still  violate  the  anti- 
fraud  and  anti-manipulation  provisions  of  the 
Exchange  Act.  For  example,  as  the  Commission 
noted  in  1982  when  adopting  Rule  lOb-18,  "Rule 
lOb-18  confers  no  immunity  from  possible  Rule 
lOb-5  liability  where  the  issuer  engages  in 
repurchases  while  in  possession  of  favorable, 
material  nonpublic  information  concerning  its 
securities."  1982  Adopting  Release,  supra  note  4,  at 
47  FR  53333.  Thus,  r^ardless  of  whether  an 
issuer's  repmchases  technically  satisfy  the 
conditions  of  the  Rule,  the  safe  harbor  is  not 
available  if  the  repurchases  are  fraudulent  or 
manipulative,  when  viewed  in  the  totality  of  the 
facts  and  circumstances  suiiounding  the 
repurchases  (i.e.,  focts  and  circumstances  tn 
addition  to  the  volume,  price,  time,  and  manner  of 
the  repurchases).' 

«  See  17  CFR  240.l0b-l8(d).  Moreover,  the  safie 
harbor  is  not  intended  to  define  the  appropriate 


widely  varying  characteristics  in  the 
market  for  the  stock  of  different  issuers, 
it  is  possible  for  issuer  repurchases  to  be 
made  outside  of  the  safe  harbor 
conditions  and  not  be  manipulative. 

B.  Scope  of  the  Current  Rule 

Rule  lOb-18  applies  to  bids  for  and 
purchases  of  an  issuer's  common  stock 
by  or  for  an  issuer.^  Purchases  of  any 
other  type  of  security  are  not  covered — 
even  if  related  to  the  common  stock 
(e.g.,  preferred  stock,  warrants,  rights, 
convertible  debt  seciuities,  options,  or 
security  futures  products). ^  Because 
Rule  10-18  is  not  intended  to  apply  in 
contexts  where  the  issuer  has  a 
heightened  incentive  to  manipulate  the 
market  price  of  its  securities,  the  safe 
harbor  excludes  issuer  bids  and 
purchases  made  during  certain 
corporate  events,  for  example,  during 
mergers,  tender  offers,  and  distributions 
that  involve  the  issuer.^  The  safe  harbor 
also  does  not  confer  absolute  protection 
from  all  liability  for  purchases  (e.g., 
purchases  that  are  part  of  a  plan  or 
scheme  to  evade  the  federal  securities 
laws) — even  if  made  in  technical 
compliance  with  the  Rule.'"  Rather,  the 
safe  harbor  provides  only  that  certain, 
specific  provisions  of  the  securities  laws 
will  not  be  considered  to  have  been 
violated  solely  by  reason  of  the  manner, 
timing,  price,  or  volume  of  such 
repurchases,  provided  that  the 
repurchases  are  made  within  the 
limitations  of  the  Ride. 

C.  Conditions  of  the  Current  Rule 

Rule  lOb-18  provides  a  safe  harbor  for 
pmchases  on  a  given  day.  To  come 
within  the  safe  harbor  for  that  day,  an 
issuer  must  satisfy  the  Rule's  manner, 
timing,  price,  and  volume  conditions 
when  purciiasing  its  own  common  stock 
in  the  market.^'  Failure  to  meet  any  one 
of  the  foxu  conditions  will  disqualify  the 
issuer's  purchases  from  the  safe  harbor 
for  that  day. 

1.  Manner  of  Purchase  Condition 

The  manner  of  purchase  condition 
requires  an  issuer  to  use  a  single  broker 
or  dealer  per  day  to  bid  for  or  ptuchase 
its  common  stock.  This  requirement  is 


limits  to  be  observed  by  those  persons  not  covered 
by  the  safe  harbor  nor  the  appropriate  limits  to  be 
observed  when  repurchasing  securities  other  than 
common  stock. 

'  17  CFR  240.10b-18(a)(3)  and  (4). 

"The  safe  harbor  also  is  not  available  for  issuers 
repurchasing  their  stock  Uiiing  forward  contracts  or 
accelerated  share  repurchase  programs.  Nor  is  the 
safe  harbor  available  for  an  issuer's  put  writing,  call 
purchasing,  or  purchases  of  stock  upon  exercise  of 
such  puts  and  calls. 

917  CFR  240.10b-18(a)(3)(i)-{vii). 

"•  See  supra  note  5. 

"  17  CFR  240.10b-18{b)(lH4). 


intended  to  avoid  the  appearance  of 
widespread  trading  in  a  security  that 
could  result  if  the  issuer  uses  many 
brokers  or  dealers  to  repurchase  its 
stock. '2  The  "single  broker  or  dealer" 
condition,  however,  applies  only  to 
Rule  lOb-18  purchases  that  are 
"solicited"  by  or  on  behalf  of  the  issuer. 
Accordingly,  the  issuer  may  purchase 
shares  from  more  than  one  broker  or 
dealer  if  the  issuer  does  not  solicit  the 
transactions.  An  issuer  must  evaluate 
whether  a  transaction  is  "solicited"  by 
or  on  behalf  of  the  issuer,  depending  on 
the  facts  and  circiunstances  of  each 
case.'^ 

Moreover,  where  an  issuer  engages  a 
single  coordinating  broker  or  dealer  to 
make  its  Rule  lOb-18  purchases,  the 
broker  or  dealer  can  make  (consistent 
with  the  single  broker  or  dealer 
condition)  appropriate  and  customary 
arrangements  with  other  brokers  or 
dealers,  including  exchange  specialists, 
or  "two-dollar"  brokers  on  exchange 
floors  to  execute  repurchases.'* 

2.  Timing  Condition 

The  timing  condition  restricts  the 
periods  during  which  the  issuer  may  bid 
for  or  purchase  its  common  stock. 
Currently,  this  condition  excludes  from 
the  safe  harbor  purchases  at  the  opening 
and  during  the  last  half  hour  of  trading 
because  market  activity  at  such  times  is 
considered  to  be  a  significant  indicator 
of  the  direction  of  trading,  the  strength 
of  demand,  and  the  current  market 
value  of  the  security.^^  Therefore,  where 

Proposing  Release,  supra  note  4, 45  FR  at 

"Although  Rule  lOb-18  does  not  define 
"solicitation,"  we  would  not  consider  the  issuer's 
disclosure  and  announcement  of  a  repurchase 
program  alone  as  necessarily  causing  a  subsequent 
purchase  to  be  deemed  "solicited"  by  or  on  behalf 
of  an  issuer.  See  1982  Adopting  Release,  supra  note 
4, 47  FR  at  53337. 

>*  See  1980  Proposing  Release,  supra  note  4, 45 
FR  at  70898.  See  also  Letter  regarding  Optimark 
System  (February  10,  2000)  (stating  that,  consistent 
with  the  Rule's  single  broker  or  dealer  condition, 
an  issuer  could  utilize  one  or  more  clearing  brokers 
solely  for  purposes  of  clearing  and  settling  executed 
Rule  lOb-18  purchases). 

>>  17  CFR  240.10b-18(b)(2)  currently  provides 
that  an  Bsuer's  purchase  may  not  be  the  opening 
transaction  reported  to  the  consolidated  system,  nor 
may  the  issuer  purchase  during  the  last  half  hour 
before  the  scheduled  close  of  trading  in  the 
principal  market  (including  during  the  last  half 
hour  before  the  scheduled  close  of  trading  on  the 
exchange  on  which  the  purchase  is  to  be  made)  or 
the  last  half-hour  before  termination  of  the  period 
in  which  last  sale  prices  are  reported  to  the 
consolidated  system  (whichever  is  applicable). 
These  limitations  apply  regardless  of  a  security's 
trading  characteristics  [e.g.,  liquidity  or  daily 
trading  volume).  17  CFR  240.10b-18(b)(2)(i)-(iii). 
The  prohibition  of  Rule  lOb-18  bids  and  purchases 
near  the  close  of  trading  is  to  prevent  the  issuer 
from  creating  or  sustaining  a  high  bid  or  transaction 
price  at  or  near  the  close  of  trading.  "Other" 

(.•  Continued 


12  1980 
70891. 


there  is  no  independent  opening 
transaction  on  a  given  trading  day,  the 
issuer  is  precluded  from  making 
purchases  under  the  safe  harbor  for  that 
day. 

3.  Price  Condition  '  _ 

The  price  condition  specifies  the 
highest  price  an  issuer  may  bid  or  pay 
for  its  common  stock. '«  Rule  lOb-18's 
current  price  limitations  vary  depending 
on  whether  the  security  is  a  "reported," 
"exchange-traded,"  "Nasdaq,"  or  "other 
security,"  (as  defined  under  the  current 
Rule)  and  whether  the  bid  or  purchase 
is  effected  on  an  exchange.  ^^  The  price 
condition  is  intended  to  prevent  the 
issuer  bom  leading  the  market  for  the 
security  through  its  repurchases  by 
limiting  the  issuer  to  bidding  for  or 
buying  its  security  at  a  price  that  is  no 
higher  than  the  highest  independent 
published  bid  or  last  independent 
transaction  price.  As  such,  the  price 
condition  uses  an  independent 
reference  price  that  has  not  been  set  or 
influenced  by  the  issuer  but,  instead,  is 
based  on  independent  market  forces. 

4.  Volume  Condition 

The  volume  condition  limits  the 
amount  of  securities  an  issuer  may 
repurchase  in  the  market  in  a  single  day. 
The  volume  condition  is  designed  to 
prevent  an  issuer  from  dominating  the 
market  for  its  securities  through 
substantial  piirchasing  activity,  i*  An 
issuer  dominating  the  market  for  its 
securities  in  this  way  can  mislead 
investors  about  the  integrity  of  the 
securities  market  as  an  independent 
pricing  mechanism.  ^^ 

Under  the  current  volume  condition, 
an  issuer  may  effect  daily  piut:hases  in 
an  amount  up  to  25%  of  the  ADTV  in 
its  shares  (the  "25%  voliune 
limitation").*"  However,  the  current  - 
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securities  (i.e..  securities  that  do  not  meet  the 
definition  of  "reported  securities"  under  the  current 
Rule,  such  as  OTC  Bulletin  Board  ("OTCBB")  and 
Pink  Sh^et  securities)  do  not  have  timing 
rasthctions  under  the  safe  haifaor.  17  CFR  240  10b- 
1«  fbM2). 

'•17  CFR  240.10b-18(b)(3). 

"  17  CFR  240.10b-18(bM3). 

'•  1980  Proposing  Release,  supra  note  4,  45  FR 
70890. 

"A  market  can  be  manipulated  even  in  the 
absence  of  price  leadership.  Following  the  market 
closely  with  purchase  or  bids  essentially  places  a 
floor  underneath  the  market  at  each  independent 
purchase  or  bid.  This  may  exhaust  the  available 
supply  of  securities  that  may  be  offered  at  that 
price,  which  ultimately  forces  others  to  raise  their 
bids.  See  1980  Proposing  Release,  supra  note  4, 45 
FR  70890;  L.  Loss  and  J.  Seligman,  Securities 
BegulaUon.  3d  Edition,  at  10-E-lO  (1999);  iOdder, 
Paabody  &  Co.,  18  SEC  559,  570  (1945);  Halsey. 
Stuoit  S-  Co.,  Inc.,  30  SEC  106, 129  (1949) 
(describing  over-the-counter  manipulation). 

'"This  applies  to  "repotted  securities," 
"•xchange-treded  securities,"  and  "Nasdaq 


25%  vplume  limitation  does  not  include 
an  issuer's  block  purchases.  Moreover, 
an  issi  er's  block  purchases  are  not 
includ  3d  in  determining  a  secimty's 
four-w  jek  ADTV  under  the  Rule.^'  The 
curren  Rule  defines  a  "block"  as  a 
quanti  y  of  stock  that  either:  (i)  Has  a 
purchs  se  price  of  $200,000  or  more;  or 
(ii)  is  a  t  least  5,000  shares  and  has  a 
purcha  se  price  of  at  least  $50,000;  or 
(iii)  is  It  least  20  round  lots  of  the 
securit  y  and  totals  150  percent  or  more 
of  the  1  fading  volume  for  that  security 
or,  in  t  le  event  that  trading  volume  data 
are  unj  vailable,  is  at  least  20  round  lots 
of  the  !  ecurity  and  totals  at  least  one- 
tenth  a  f  one  percent  (.001)  of  the 
outstai  ding  shares  of  the  security, 
exclusi  ve  of  any  shares  owned  by  any 
affiliati  I." 

The  tefinition  also  provides  that  a 
block  (  oes  not  include  any  amount  a 
broker  ar  dealer,  acting  for  its  own 
accoun  t,  has  accumulated  for  the 
purpos  3  of  selling  to  the  issuer,  if  the 
issuer!  hows  or  has  reason  to  know  that 
such  ai  lount  was  accumulated  for  such 
purpos  5.  The  definition  also  excludes 
any  am  oimt  that  a  broker  or  dealer  has 
sold  sh  irt  to  the  issuer,  if  the  issuer 
knows  jr  has  reason  to  know  that  the 
sale  wa  s  a  short  sale.^a 

ni.  An  endments  to  Rule  lOb-18 
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Concerning  the  Scope 
fe  Harbor 


adopting  the  two  preliminary 
Rule  lOb-18  as  proposed.  The 
explains  that,  as  a  safe  harbor, 
i$nce  with  Rule  lOb-18  is 

However,  to  come  within  the 
ir,  an  issuer's  repurchases 
(on  a  daily  basis)  each  of 
i's  four  conditions.  Failure  to 
'  one  of  the  four  conditions 
all  of  the  issuer's  reptuchases 
safe  harbor  for  that  day. 
we  are  adopting  this  sentence 
I  )f  the  preliminary  notes  to  the 
have  decided  that  it  is 
to  also  include  this 
in  paragraph  (d),  as  we  had 


securities  '  under  the  current  Rule.  17  CFR  240.10b- 
18(b)(4).  I  or  "other  securities"  under  the  current 
Rule  [e.g..  OTCBB  and  Pink  Sheet  securities), 
volume  ol  purchases  on  a  single  day  may  not 
exceed  on  b  round  lot  or.  on  that  day  plus  the 
preceding  five  business  days,  iy20th  of  one  percent 
(0.0005)  0  F  outstanding  shares  of  the  security.  17 
CFR  240.1 0b-ie(b)(4).  Trading  volume  is  currently 
defined  ai  the  average  daily  trading  voliune 
reported  t )  the  consolidated  transaction  reporting 
system  or  ko  the  NASD  for  the  security  in  the  four 
calendar  ♦eeks  preceding  the  week  that  the  Rule 
lOb-18  purchase  or  bid  is  to  be  effected.  17  CFR 
240.10b-jB(a)(ll). 

^'  17  CI^  240.10b-18(b){4). 

"  17  cm  240.10b-18(a)(14). 

"  1 7  a  J  240. 10b-18(a)(14). 


originally  proposed.  The~note  also  states 
that  the  safe  harbor  is  not  available  for 
repurchases  that,  although  made  in 
technical  compliance  with  the  Rule,  are 
part  of  a  plan  or  scheme  to  evade  the 
federal  securities  laws.*^ 

The  second  note  states  that,  regardless 
of  whether  the  repurchases  are  effected 
in  accordance  with  Rule  lOb-18, 
reporting  issuers  must  comply  with  the 
new  disclosure  provisions,  i.e.,  Item  703 
of  Regulations  S-K  and  S-B  and  Item 
15(e)  of  Form  20-F  (regarding  foreign 
private  issuers),  and  closed-end 
management  investment  companies  that 
are  registered  under  the  Investment 
Company  Act  ("closed-end  funds") 
must  comply  with  Item  8  of  Form  N- 
CSR.    . 

2.  Eligible  Securities 

While  not  making  any  substantive 
changes  to  the  scope  of  the  Rule,  we  are 
adopting  the  proposed  amendment  to 
merge  the  current  definition  of  "Rule 
lOb-18  bid"  25  into  the  definition  of 
"Rule  lOb-18  purchase"  and  to  clarify 
that  the  safe  harbor  is  available  for 
repurchases  of  all  common  equity 
securities  [i.e.,  an  issuer's  common 
stock  or  an  equivalent  interest, 
including  a  unit  of  beneficial  interest  in 
a  trust  OF  limited  partnership  or  a 
depository  share).  Thus,  as  adopted, 
"Rule  lOb-18  purchase"  means  a 
purchase  (or  any  bid  or  limit  order  that 
would  effect  such  purchase)  of  an 
issuer's  common  stock  (or  an  equivalent 
interest,  including  a  unit  of  beneficial 
interest  in  a  trust  or  limited  partnership 
or  a  depository  share)  by  or  for  the 
issuer  or  any  affiliated  purchaser.^e  - 

3.  Availability  of  Rule  lOb-18  Once  a 
Merger,  Acquisition,  or  Similar 
Transactions  Involving  a 
Recapitalization  Is  Announced 

We  proposed  to  amend  the  definition 
of  "Rule  lOb-18  purchase"  to  clarify 
that  the  current  exception  for  purchases 
effected  "pursuant  to  a  merger, 
acquisition,  or  similar  transaction 


"  See  Adopted  Preliminary  Notes  to  Rule  lOb-18. 
See  also  1982  Adopting  Release,  supra  note  4  and 
text  accompanying  supra  note  5.  While  an  issuer 
will  not  be  deemed  to  have  violated  Sections  9(aM2) 
or  10(b}  of  the  Exchange  Act.  or  Exchange  Act  Rule 
lOb-5  solely  by  nasoa  of  the  manner,  timing,  price, 
or  volume  of  such  repurchases  if  they  are  made  in 
compliance  with  the  safe  harbor  conditions,  the  safe 
harbor  is  not  available  if  the  repurchases  are 
ficaudulent  or  manipulative,  when  viewed  in  the 
totality  of  the  bets  and  circumstances  surrounding 
the  repurchases  [i.e.,  feels  and  circumstances  in 
addition  to  the  volume,  price,  time,  and  manner j>f 
the  repurchases). 

^5  "Rule  lOb-18  bid"  is  currently  defined  as  a  bid 
for  securities  that,  if  accepted,  or  a  limit  order  that, 
if  executed,  would  result  in  a  Rule  lOb-18 
purchase.  See  17  CFR  240.10b-18(aH4). 

»>  Amended  Rule  10b-18(a)(13). 
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involving  a  recapitalization"  includes 
purchases  effected  during  the  period 
from  the  time  of  public 
announcement  ^^  of  the  merger, 
acquisition,  or  similar  transaction 
involving  a  recapitalization,  until  the 
completion  of  such  transaction.^^  Once 
a  merger  or  acquisition  is  announced,  an 
issuer  has  considerable  incentive  to 
support  or  raise  the  market  price  of  its 
stock  in  order  to  facilitate  the  meiger  or 
acquisition.  For  example,  in  a  recent 
contested  takeover,  several  news  articles 
suggested  that  the  banks  repurchased 
-their  respective  securities  in  order  to 
Tjoost  their  stock  price  to  enhance  the 
value  of  their  competing  merger 
proposals.29 

Some  of  the  commenters,  however, 
argued  that  the  proposed  amendment 
would  drastically  expand  the  scope  of 
the  current  exclusion  and  that 
Regulation  M's  restricted  periods  ^°  and 
other  federal  and  state  laws  adequately 
address  any  manipulative  concerns.  ^^ 
These  commenters  also  argued  that, 
because  regidatory  approvals  for 
mergers  may  take  several  months,  the 
proposed  merger  exclusion  would  keep 
issuers  out  of  the  market  {ar  longer  than 
necessary.32  Other  commenters  argued 
that  the  proposed  amendment  shoiild 
not  apply  to  all  cash  mergers;  after  the 
shareholder  vote  in  a  merger;  after  the 
exchange  ratio  is  fixed;  or  after  the 
valuation  period  expires.^^ 


27  "Public  announcement"  is  any  oral  or  written 
communication  by  any  participant  that  is 
reasonably  designed  to,  or  has  the  effect  of, 
informing  the  public  or  security  holders  in  general 
about  the  business  combination  transaction.  See  17 
CFR  230.165(f). 

2"  This  includes  any  period  where  the  market 
price  of  a  security  will  be  a  factor  in  determining 
the  consideration  to  be  paid  pursuant  to  a  merger, 
acquisition,  or  similar  transaction.  See  Propc^ing 
Release,  supra  note  1. 

29 See,  e.g.,  Jeffrey  N.  Gordon,  "Reviewing  the 
New  Merger  Accounting  Regime,"  New  York  Law 
Journal,  at  1  (July  19,  2001)  (stating  that  in  the 
contest  between  First  Union  and  SunTrust  for 
Wachovia,  all  three  banks  have  engaged  in  share 
buybacks  in  ways  that  affected  the  comparative  deal 
prices).  See  also  Liz  Moyer,  "SEC  Rule  May  Hinder 
SunTrust:  Buyback  to  Boost  Stock  Price  Could  be 
a  Violation,"  American  Banker,  at  1  (June  28,  2001). 

™  See  note  36,  infra. 

^'  See,  e.g.,  comment  letters  from  Committee  on 
Federal  Regulation  of  Securities,  Section  of 
Business  Law  of  the  American  Bar  Association 
(Fed.  Reg.  Committee)  and  Merrill  Lynch,  Pierce, 
Fenner  ft  Smith,  Incorporated  (Merrill). 

^2  See  comment  letters  from  Citigroup;  Committee 
on  Corporation  Law  of  the  Association  of  the  Bar 
of  the  City  of  New  York  (Corp.  Law  Committee); 
Fed.  Reg.  Committee;  Intel  Corporation  (Intel); 
Merrill;  Sullivan  ft  Cromwell,  LLP  (.Sullivan); 
Valero  Energy  Corporation  (Valero);  Wachtell, 
Lipton,  Rosen  ft  Katz  (Wachtell);  Wal-Mart  Stores, 
Incorporated  (Wal-Mart);  and  Wells  Fargo  (Wells). 

^'  See,  e.g..  comment  letters  from  Cardinal  Health; 
Dell  Computer  Corporation  (Dell);  Intel;  Morgan 
Stanley;  Sullivan:  Valero;  Wachtell;  Wal-Mart;  and 
Wells. 


After  considering  the  comments,  and 
in  view  of  the  fact  that  we  are  limiting 
the  amount  that  can  be  repurchased 
within  the  safe  harbor  (as  discussed 
below  and  in  Section  III.B.6  of  this 
Release),  we  have  determined  that  it  is 
not  necessary  to  exclude  from  the  safe 
harbor  all  issuer  repiut:hase  activity 
following  the  annoimcement  of  a 
merger,  acquisition,  or  similar 
transaction  involving  a  recapitalization. 
Instead,  as  adopted  in  10b-18(a)(13)(iv), 
the  merger  exclusion  applies  to 
purchases  that  are  effected  during  the 
period  from  the  time  of  public 
announcement  of  a  merger,  acquisition, 
or  similar  transaction  involving  a 
recapitalization,  imtil  the  earlier  of  the 
completion  of  such  transaction  or  the 
completion  of  the  vote  by  target 
shareholders  (including  during  any 
period  where  the  market  price  of  a 
security  will  be  a  factor  in  determining 
the  consideration  to  be  paid  pursuant  to 
a  merger,  acquisition,  at  similar 
transaction), 3^  with  the  following 
exceptions. 

The  exclusion  does  not  extend  to 
transactions  in  which  the  consideration 
is  solely  cash  and  there  is  no  valuation 
period  [i.e.,  where  the  issuer  has  little  or 
no  incentive  to  manipulate  the  market 
price  of  its  securities). ^s  We  also 
recognize  that  some  issuers  may  desire 
to  carry  out  ordinary  repurchases  (i.e., 
purchases  not  made  in  connection  with 
or  relating  to  the  merger  or  other 
covered  transaction)  during  what  could 
be  an  extended  period  of  time  until 
completion  of  the  transaction.  Thus,  we 
are  modifying  the  proposed  merger 
exclusion  to  allow  ordinary  Rule  10b-rl8 
purchases  to  be  effected  after  the 
annoimcement  of  a  merger  or  covered 
transaction  (subject  to  Regulation  M's 
restricted  period  ^e  and  any  other 


3<  This  includes  during  the  period  following  the 
vote  by  target  security  holders  but  before  an 
election  period.  However,  the  safe  harbor  would  be 
available  after  a  shareholder  vote  is  completed  in 
instances  where  the  only  pending  issue  is 
regulatory  approval  or  other  action  that  could  not 
influence  the  market  price  of  the  issuer's  security. 

«  Amended  Rule  lOb-18  (a)(13)(iv)(A). 

^^In  the  case  of  a  distribution  involving  a  merger, 
acquisition,  or  exchange  offer,  Regulation  M's 
restricted  period  begins  on  the  day  the  proxy 
solicitation  or  offering  materials  are  first 
disseminated  to  security  holders,  and  ends  upon 
the  completion  of  the  distribution  (i.e.,  the  time  of 
the  shareholder  vote  or  the  expiration  of  the 
exchange  offer),  and  includes  any  post-vote 
valuation  or  election  period.  17  CFR  242.100.  In 
addition.  Rule  14e-5  under  the  Exchange  Act 
prohibits  purchases  or  arrangements  to  purchase 
securities  that  are  the  subject  of  an  exchange  offer, 
or  a  security  immediately  convertible  into  or 
exchangeable  for  those  securities,  from  the  time  of 
public  announcement  until  the  expiration  of  the 
exchange  offer.  17  CFR  240.14e-5. 

While  not  making  any  substantive  changes,  we 
are  shortening  the  language  in  subsection  (a)(  13  )(i) 


applicable  restrictions)  so  long  as  the 
total  amount  of  the  issuer's  Ride  lOb-18 
purchases  effected  on  any  single  day 
does  not  exceed  the  lesser  of  25%  of  the 
security's  four-week  AOTV  or  the 
issuer's  average  dailyjlule  lOb-18 
purchases  during  the  three  full  calendar 
months  preceding  the  date  of  the 
announcement  of  the  merger  or  other 
covered  transaction.^^  Moreover,  the 
issuer  may  effect  block  purchases 
pursuant  to  paragraph  (b)(4)  of  the  Rule 
(subject  to  Regulation  M's  restricted 
period  and  any  other  applicable 
restrictions)  provided  that  the  issuer 
does  not  exceed  the  average  size  and 
frequency  of  block  purchases  effected 
pursuant  to  paragraph  (b)(4)  of  the  Rule 
during  the  three  full  calendar  months 
preceding  the  date  of  the  announcement 
of  such  transaction.  38 

We  believe  that  limiting  the  amount 
an  issuer  may  repurchase  following  the 
annoimcement  of  a  merger  or  other 
covered  transaction  will  safeguard 
against  the  heightened  potential  for 
manipidative  abuse  during  this  sensitive 


(regarding  purchases  made  during  a  Rule  102  of 
Regulation  M  restricted  period)  to  read  simply: 
"effected  during  the  applicable  restricted  period  of 
a  distribution  that  is  subject  to  Section  242.102  of 
this  chapter." 

3'' Amended  Rule  lOb-18  (aHlSKivMBMl).  This 
latter  calculation  is  different  from  AOTV,  as  defined 
in  Amended  Rule  lOb-18  (a)(1). 

3»  Amended  Rule  lOb-18  (a)(13)(iv)(B)(2).  For 
example,  if  the  daily  average  amount  of  the  issuer's 
Rule  lOb-18  purchases  over  the  course  of  the  three 
full  calendar  months  prior  to  the  merger 
announcement  was  10,000  shares  per  day,  and  25% 
of  the  security's  four-week  AETTV  is  20,000  shares 
per  day,  then  the  issuer  could  purchase  up  to 
10,000  shares  per  day  during  the  post- 
announcement  period.  Accordingly,  if  the  issuer 
did  not  make  any  Rule  lOb-18  purchases  during 
this  three-month  period,  it  wouJd  not  be  permitted 
to  make  any  Rule  lOb-18  purchases  during  the 
post-armouncement  period. 

In  addition,  if  the  issuer  made  block  purchases 
within  the  safe  harbor  (pursuant'to  paragraph  (b)(4) 
of  the  amended  Rule)  over  the  course  of  the  three 
full  calendar  months  prior  to  the  announcement  of 
a  merger  or  other  covered  transaction,  then  the 
issuer  may  make  block  purchases  within  the  safe 
harbor  with  the  same  average  size  and  frequency 
during  the  post-announcement  period.  For  example, 
if  a  thinly  traded  issuer  purchased  three  blocks  over 
the  course  of  the  three  full  calendar  months  prior 
to  a  merger  armouncement  (an  average  of  one  block 
per  month)  and  the  average  block  size  was  7,800 
shares,  then  the  issuer  could  purchase  a  block  no 
larger  than  7,800  shares  each  month  during  the 
post-announcement  period  (subject  to  other 
applicable  restrictions).  If  the  issuer  did  not  make 
any  block  purchases  under  the  amended  block 
exception  during  the  three-month  period,  the  issuer 
could  not  utilize  the  amended  block  exception 
during  the  post-aimoimcement  period. 

Issuers  are  reminded  that  the  safe  harbor  is  not 
available  for  repurchases  that,  although  made  in 
technical  compUance  with  the  Rule,  are  fraudulent 
or  manipulative,  when  viewed  in  the  totality  of  the 
facts  and  circumstances  surrounding  the 
repurchases.  See  Adopted  Preliminary  Notes  to 
Rule  lOb-18.  See  also  1982  Adopting  Release,  supra 
note  4,  and  text  accompanying  supra  notes  S  and 
24. 


period — ^without  us  having  to  exclude 
all  issuer  repurchase  activity  firom  the 
safe  harbor.  The  revised  language  strikes 
a  balance  between  safeguarding  against 
the  heightened  potential  for 
raanipvdative  abuse  and  the  need  for 
issuers  to  have  the  safe  harbor  available 
for  routine  repurchase  activity.  We 
believe  this  approach  will  foster  market 
integrity  while  providing  issuers  with 
the  ability  to  make  purchases  in  the 
ordinary  course  and  the  flexibility  to 
purchase  outside  the  safe  harbor  if  they 
choose  to  do  so.'^ 

We  received  other  comments 
suggesting  further  changes  that  we  have 
not  incorporated  into  the  amended  Rule 
because  we  continue  to  believe  that 
issuers  may  have  an  incentive  to 
manipulate  in  the  situations  raised  by 
commenters.  For  example,  some 
commenters  suggested  the  safe  harbor 
should  be  available  for  transactions  that 
the  issuer  deems  immaterial.  They  also 
expressed  concern  that,  in  addition  to 
lengthy  regulatory  delays,  multiple, 
overlapping  transactions  would 
similarly  preclude  an  issuer  from 
relying  on  the  safe  harbor  for  extensive 
time  periods. 

Materiality  is  judged  firom  the 
perspective  of  a  reasonable  investor,  not 
a  subjective  issuer.*"  Undw  this 
standard,  the  transaction  may  be 
material  regardless  of  whether  the  issuer 
deems  it  material.  We  also  recognize 
that,  under  the  merger  exclusion 
language,  an  issuer  conducting  multiple 
acquisitions  may  experience  a  long  time 
period  in  whidi  the  safe  harbor  is 
unavailable.  While  this  time  period  may 
be  long,  the  issuer  may  have  a 
heightened  incentive  to  manipulate  the 
price  of  its  stock.*^  Accordingly,  with 
the  exception  of  the  repurchases  made 
pursuant  to  the  merger  exclusion  (as 
described  abov6)  or  during  an  all-cash 
transaction,  we  do  not  believe  that  it  is 
appropriate  to  make  the  safe  harbor 
available  after  announcement  of  a 
merger  or  other  covered  transaction, 
even  in  situations  where  the  period  of 
unavailability  is  longer  than  average. 

In  summary.  Rule  lOb-18  is  intended 
to  protect  issuer  repurchases  £rom 
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"For  example,  an  issuer  is  fitee  to  repurchase  its 
securities,  although  not  in  reliance  on  the  safe 
haibor,  between  the  time  of  the  announcement  of 
a  mecger  or  other  covered  transaction  and  beginning 
of  the  Regulation  M  restricted  period  tied  to  the 
proxy  mailing.  As  with  any  non-safe  harbor 
repurchase,  there  is  no  presumption  of 
manipulation.  Moreover,  repurchases  by 
independent  agents  for  plans  also  can  continue 
throughout  this  period  (as  these  repurchases  would 
not  be  attributable  to  the  issuer). 

*°See,  e.g.,  TSC Industries,  Inc.  v.  Northway,  Inc , 
426  U.S.  438,  449  (1976). 

«i  During  that  time,  for  example,  the  issuer  may 
liy  to  maintain  or  increase  its  stock  price  in  order 
to  deCssd  against  a  hostile  bidder. 


manip  ulation  charges  when  the  issuer 
has  no  special  incentive  to  interfere 
with  tie  ordinary  forces  of  supply  and 
demaqd  affecting  its  stock  price. 
Thereiire,  it  is  not  appropriate  for  the 
safe  hirbor  to  be  available  when  the 
issuer  pas  a  heightened  incentive  to 
manipulate  its  share  price.  As  discussed 
above,  in  these  circumstances,  issuers 
have  the  flexibility  to  purchase  outside 
the  sas  harbor  (unless  constrained  by 
other  provisions  of  law)  without  any 
presuiaption  that  they  are  engaged  in 
manipulation.  While  issuers  argue  that 
they  ade  reluctant  to  repurchase  outside 
the  saft  harbor,  we  do  not  find  that     - 
argimif  nt  sufficiently  persuasive  to 
make  die  safe  harbor  available  where 
there  it  the  heightened  potential  for 
issuer  manipulation. 

4.  Repirchases  Effected  Outside  the 
United  States 

In  th  3  Proposing  Release,  we  sought 
comm(  nt  as  to  whether  the  Rule  10b- 18 
safe  ha  "bor  should  apply  to  issuer 
repurc  lases  effected  in  markets  outside 
of  the  United  States.  While  the  safe 
harbor  currently  applies  only  to  issuer 
repurc  lases  effected  in  the  United 
States,  i  few  commenters  suggested  that 
we  am*  nd  Rule  lOb-18  to  apply  to  non- 
U.S.  m  irkets.*2  One  commenter  luged 
us  to  e:  tend  the  safe  harbor  to  bids  and 
purcha  ies  in  non-U.S.  markets,  with  the 
price,  >  oliune,  timing,  and  manner 
conditi  sns  modified  so  as  to  apply  on  a 
market'by-market  basis  in  order  to 
addres$  certain  practical  problems 
associ^ed  with  shares  traded  in 
multiple  markets  around  the  world.*^ 
Anotho'  commenter,  however,  stated 
that  issuers  are  presently  comfortable 
accessing  liquidity  outside  the  United 
States  \  athout  having  to  extend  the  safe 
harbor.  ^* 

After  considering  the  comments,  we 
have  d«  termined  not  to  extend  the  safe 
harbor  o  issuer  repurchases  effected 
outsidejof  the  United  States.  The  safe 
harbor  Was  crafted  based  on  the  manner 
in  whidh  the  securities  markets  operate 
in  Unit  (d  States.  We  do  not  believe 
current  y  that  a  workable  rule  could  be 
created  for  imiversal  application  both 
inside  <  nd'  outside  the  United  States, 
withoui  unnecessarily  complicating  or 
undem  ining  the  utility  of  the  safe 


own  rules  and  disclosure  requirements 
regarding  issaet  repurchase  activity, 
some  of  which  also  provide  a  safe 
harbor,  which  should  provide  issuers 
with  sufficient  guidance  and  protection 
when  repurchasing  their  securities 
outside  the  United  States.  Finally,  there 
is  no  presumption  that  purchases  made 
without  benefit  of  the  safe  harbor  are 
manipulative. 

5.  Piut:hases  by  or  for  Affiliated 
Purchasers 

The  safe  harbor  applies  to  RuleJOb- 
18  purchases  made  by  or  for  an 
"affiliated  purchaser"  of  the  issuer.  An 
"affiliated  purchaser"  of  the  issuer  is 
currently  defined  as  a  person  acting  in 
concert  *^  with  the  issuer  for  the 
purpose  of  acquiring  the  issuer's 
securities,  or  any  affiliate  *«  that, 
directly  or  indirectly,  controls  the 
issuer's  Rule  lOb-18  purchases,  whose 
purchases  are  controlled  by,  or  are 
imder  common  control  with,  those  of 
the  issuer."''  The  term  "affiliated 
purchaser,"  however,  does  not  include 
a  broker,  dealer,  or  other  person  solely 
by  his  effecting  Rule  lOb-18  purchases 
on  behalf  of  the  issuer  (or  for  the 
issuer's  account),  or  an  officer  or  " 

director  of  the  issuer  solely  by  his 
participation  in  the  decision  to 
authorize  the  issuer  to  effect  Rule  10b- 
18  purchases. 

We  believe  the  current  definition  of 
"affiliated  purchaser"  has  proved  to  be 
a  workable  one,  and  that  an  expanded, 
more  complex  definition,  would 
unnecessarily  complicate  the  Rule. 
Therefore,  we  are  not  revising  the 
definition  of  "affiliated  purchaser"  at 
this  time,  except  to  add  the  words 
"directly  or  indirectly"  to  the  "acting  in 
concert"  language  in  subparagraph 
(a)(3)(i)  of  the  Rule  in  order  to  make  it 
consistent  with  the  "acting  in  concert" 
language  in  Regulation  M.*« 

B.  Amendments  tathe  Purchasing 
Conditions 

1.  Manner  of  Rule  lOb-18  Purchases 

While  we  did  not  propose  making  any 
substantive  changes  to  Ae  "single 
broker  or  dealer"  condition,  several 
commenters  asked  us  to  clarify  the 
application  of  the  single  broker  or  dealer 


harbor.  Nor  is  there  currently  a  practical 
way  for  us  to  adequately  monitor  the 
impact  jf  an  issuer's  repurchase  activity 
outside  the  United  States.  Moreover, 
many  o  the  non-U.S.  markets  have  their 


"See 
Steen  & 
and  Sullivan 

«See 

**See 


c  imment  letters  from  Cleary,  Gottlieb, 
H  unilton  (Cleary);  Fed.  Reg.  Committee; 


o  )mment  letter  from  Fed.  Reg.  Committee, 
c  imment  letter  bam  Merrill. 


« 17  CFR  240.10b-18(a)(2)(i).  The  "acting  in 
concert"  standard  currently  includes  persons  acting 
with  the  issuer  in  purchasing  the  issuer's  securities, 
regardless  of  whether  the  purchases  are  made  for 
the  account  of  the  issuer  itself.  1980  Proposing 
Release,  supra  note  4, 45  FR  at  70895. 

♦"  "Affiliate"  is  currently  defined  to  mean  any 
person  that  directly  or  indirectly  controls,  is 
controlled  by,  or  is  under  common  control  with,  the 
issuer.  17  CFR  24O.10b-18(a)(l). 

"17  CFR  24O.10b-18(a)(2){i)  and  (u). 

«•  See  17  CFR  242.100. 
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condition  to  issuer  repurchases  effected 
through  electronic  conununication 
networks  (ECNs)  or  other  alternative 
trading  systems  (ATSs)  (which  are 
registered  as  broker-dealers).*^  We 
believe  that,  consistent  with  the  Rule's 
single  broker  or  dealer  condition, 
issuers  can  effect  repurchases  through 
an  ECN  (or  other  ATS)  direcUy.  Issuers, 
however,  cannot  use  both  an  ECN  (or 
other  ATS)  directly  and  a  non-ECN  (or 
other  non-ATS)  broker-dealer  on  any 
single  day,  as  this  could  create  the 
perception  of  widespread  demand.  If  the 
issuer  chooses  to  use  a  non-ECN  (or 
other  non-ATS)  broker-dealer  to 
conduct  all  its  repiut:hase  activity  on  a 
particular  day,  however,  that  broker- 
dealer  can  access  ECN  (or  other  ATS) 
liquidity  on  behalf  of  the  issuer  on  that 
day.5°  In  this  regard,  the  ECN  (or  other 
ATS)  would  simply  be  acting  in  its 
capacity  as  an  execution  vemie  or 
market  center. 

2.  Time  of  Purchases  * 

We  are  adopting  the  proposed 
amendments  that  add  an  ADTV  value 
and  public  float  value  test  to  determine 
the  time  when  an  issuer  must  be  out  of 
the  market  before  the  scheduled  close  of 
trading  in  order  to  qualify  for  the  safe 
harbor.  5'  Commenters  expressed 
overwhelming  support  for  expanding 
the  safe  harbor's  timing  condition  to 
allow  issuers  whose  securities  are  more 
liquid  and,  thus,  less  susceptible  to 
manipulation  to  stay  in  the  market 
longer.  As  adopted,  limitations  on 
purchases  at  the  close  would  vary  (i.e., 
either  10  or  30  minutes  before  the 
scheduled  close  of  trading)  depending 
on  the  security's  ADTV  value  and 
public  float  value.  The  timing 
modifications  are  designed  to  reflect  the 
relative  liquidity  of  the  seciuity  and, 
therefore,  the  lileelihood  of  an  issuer 
that  is  active  in  the  market  affecting  the 
closing  price.52  As  such,  the 
modifications  recognize  that  the  current 
Rule's  last  half-hour  restriction  (i.e.,  that 


*«  See  Regulation  ATS,  17  CFR  242.300. 

^°  See  amended  Rule  10l>-18(b)(l)(iii). 

^1  See  amended  Rule  10b-18(b)(2).  See  also 
Proposing  Release,  supra  note  1. 

"  One  concern  we  are  addressing  is  that  the 
issuer  may  attempt  to  "mark  the  close"  (i.e., 
determine  the  final  transaction  price  reported  in  the 
market).  See  1980  Proposing  Release,  supra  note  4, 
45  FR  at  70899.  The  Commission  has  brought 
several  marking  the  close  cases.  See,  e.g..  S£.C.  v. 
Schiffet,  1998  U.S.  Dist.  LEXIS  8579,  Fed.  Sec.  L. 
Rep.  (CCM)  p.  90247  (S.D.N.Y.  1998)  (issuer 
orchestrated  over  several  months  purchases  effected 
at  or  shortly  before  the  close  of  trading  in  order  to 
increase  the  issuer's  stock  price):  Thomas  C. 
Kocherhans,  Securities  Exchange  Act  Release  No. 
36556  (December  6,  1995),  60  SEC  Docket  2589; 
Myron  S.  Levin,  Securities  Exchange  Act  Release 
No.  31124  (September  1, 1992);  S.E.C.  v.  John  G. 
Broumas,  Qvil  Action  No.  91-2449  (D.D.C.), 
Litigation  Release  No.  12999  (September  27, 1991). 


limits  an  issuer  from  repurchasing  its 
securities  during  the  30  minutes  before 
the  schedided  close  of  trading)  may  be 
unnecessarily  long  to  prevent  issuers  of 
highly  liquid  securities  from  influencing 
market  prices  and  voliune  near  the  close 
of  trading.  At  the  same  time,  the 
modifications  continue  to  provide  a 
clear  standard  whereby  issuers  and  their 
affiliates  would  know  when  they  must 
be  out  of  the  market  in  order  to  qualify 
for  the  safe  harbor. 

As  adopted,  the  timing  condition 
would  work  as  follows:  to  qualify  for  the 
safe  harbor,  issuers  of  more  liquid 
securities  (i.e.,  those  having  an  ADTV 
value  of  $1  million  or  more  and  a  public 
float  value  of  $150  million  or  more),53 
may  not  bid  for  or  purchase  their 
securities  during  the  last  ten  minutes 
before  the  scheduled  close  of  the 
primary  trading  session  (i.e.,  9:30  a.m.- 
4  p.m.  price  discovery  session)  in  the 
principal  market  for  the  security,  and 
during  the  last  ten  minutes  before  the 
scheduled  close  of  the  primary  trading 
session  in  the  market  where  the 
purchase  is  made.^*  These 
modifications  allow  issuers  of  more 
actively  traded  securities,  which  are 
considered  to  be  less  susceptible  to 
manipulation,  to  stay  in  the  market 
longer. 

Issuers  of  all  other  eligible  securities 
(i.e.,  those  having  an  ADTV  value. of  less 
than  $1  million  or  a  public  float  value 
of  less  than  $150  million)  may  not  bid 


"  Amended  Rule  10b-lS(b)(2)(ii).  The  timing 
amendment  incorporates  Regulation  M's  standards 
and  methods  of  calculating  ADTV  and  public  float 
value.  Under  Regulation  M,  issuers  with  a  security 
that  has  an  ADTV  value  of  Si  million  or  more  and 
a  public  float  value  of  $150  million  or  more  are 
excluded  from  Rule  101  of  Regulation  M  under  its 
"actively-traded  securities"  exception.  See  17  CFR 
242.101(c)(1).  We  selected  $150  million  for  the 
public  float  value  test  because  the  secxirities  of 
issuers  with  a  public  float  value  at  or  above  this 
threshold,  and  that  also  have  an  ADTV  value  of  at 
least  $1  million,  are  considered  to  have  a  sufficient 
market  preseitce  to  make  them  less  likely  to  be 
manipulated.  See  Securities  Exchange  Act  Release 
No.  38067  (December  20, 1996),  62  FR  520  (January 
3, 1997).  Moreover,  the  public  float  value  test  is 
intended  in  part  to  exclude  issuers  from  the 
"actively-traded  securities"  category  where  a  high 
trading  volume  level  is  an  aberration.  Id. 

In  calculating  the  dollar  value  of  ADTV,  any 
reasonable  and  verifiable  method  may  be  used.  For 
example,  it  may  be  derived  from  multiplying  the 
number  of  shares  by  the  price  in  each  trade,  or  from 
multiplying  each  day's  total  volume  of  shares  by  the 
closing  price  on  that  day.  Public  float  value  (i.e.,  the 
aggregate  market  value  of  common  equity  securities 
held  by  non-affiliates  of  the  issuer)  is  to  be 
determined  in  the  manner  set  forth  on  the  front 
page  of  Form  10-K,  even  if  the  issuer  of  such 
securities  is  not  required  to  file  Form  10-K.  For 
reporting  issuers,  the  public  float  value  should  be 
taken  from  the  issuer's  most  recent  Form  10-K  or 
based  upon  more  recent  information  made  available 
by  the  issuer. 

5«  Amended  Rule  I0b-18(b)(2)(ii).  This  means 
that  an  issuer  may  not  purchase  in  any  market 
during  the  specified  periods. 


for  or  purchase  their  securities  during 
the  last  30  minutes  before  the  schedided 
close  of  the  primary  trading  session  in 
the  principal  market  for  the  security, 
and  during  the  last  30  minutes  before 
the  scheduled  close  of  the  primary 
trading  session  in  the  market  where  the 
purchase  is  made.^^ 

We  had  proposed  to  explicitly 
exclude  Rule  lOb-18  purchases  "after 
the  termination  of  the  period  in  which 
last  sale  prices  are  reported  in  the 
consolidated  system"  in  order  to 
emphasize  that  the  safe  harbor  applies 
only  to  reported,  open  market 
purchases.ss  However,  since  the  period 
"after  termination"  necessarily  would 
be  outside  the  safe  harbor,  we  believe 
the  proposed  amendinent  is 
unnecessary  and.  therefore,  we  are  not 
adding  this  language  to  the  timing 
condition. 

In  the  Proposing  Release,  we  also 
sought  comment  as  to  whether  the 
Rule's  timing  condition  should  be 
modified  to  allow  issuers  of  more  liquid 
securities  (i.e.,  those  having  an  ADTV 
value  of  $1  million  or  more  and  public 
float  value  of  $150  million  or  more)  to 
effect  a  Rule  lOb-18  purchase  as  the 
opening  transaction.  Only  one 
commenter  favored  this  proposal. 
However,  because  the  opening 
transaction  continues  to  set  the  tone  for 
that  day's  trading  session,  the  safe 
harbor  will  continue  to  preclude  an 
issuer  from  being  the  opening  (regular 
way)  purchase  reported  in  the 
consolidated  system.^^ 

3.  Price  of  Purchases 

We  are  adopting  the  proposed 
amendment  to  apply  a  uniform  price 
condition  that  limits  all  issuers  to 
purchasing  their  securities  at  a  price 
that  does  not  exceed  the  highest 
independent  bid  or  the  last  independent 
transaction  price,  whichever  is  higher, 
quoted  or  reported  in  the  consolidated 
system.58  For  those  securities  that  are 


»»  Amended  Rule  10b-18(b)(2)(iii). 

'^  See  Proposing  Release,  supm  note  1. 

"  Amended  Rule  10b-l8(b)(2Mi)  For  purposes  of 
Rule  lOb-18's  timing  and  price  conditions. 
Amended  Rule  I0b-I8(a)(6)  defines  "consolidated 
system"  to  mean  "a  consolidated  transaction  or 
quotation  reporting  system  that  collects  and 
publicly  disseminates  on  a  current  and  continuous 
basis  transaction  or  quotation  information  in 
common  equity  securities  pursuant  to  an  effective 
transaction  reporting  plan  (as  defined  in  17  CFR 
240.11Aa3-l)  or  a  national  market  system  plan  (as 
defined  in  17  CFR  240.11Aa3-2)." 

^'Amended  Rule  10b-18(b)(3).  The  previous 
price  limitations  under  Rule  lOb-18  varied 
depending  on  the  market  for  the  security.  To  further 
simplify  the  Rule,  the  uniform  price  condition 
incorporates  the  proposed  definitions  of  "highest 
independent  bid"  and  "last  independent 
transaction  price"  into  the  uniform  price  condition 
(j'.e.,  rather  than  separately  defining  these  terms). 
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not  quoted  or  reported  in  the 
consolidated  system,  the  issuer  will 
need  to  look  to  the  highest  independent 
bid  or  the  last  independent  transaction 
price,  whichever  is  higher,  that  is 
displayed  and  disseminated  on  any 
national  securities  exchange  or  on  any 
inter-dealer  quotation  system,  as 
defined  in  Exchange  Act  Rule  15c2- 
ll(e)(2),59  that  displays  at  least  two 
independent  priced  quotations  for  the 
security.fio  For  all  other  securities,  the 
issuer  will  need  to  look  to  the  highest 
independent  bid  obtained  from  three 
independent  dealers-^^  The 
amendments  simplify  and  update  the 
Rule  by  replacing  the  outdated 
definitions  and  price  provisions  (that 
depended  on  whether  the  security  is  a 
"reported  seciu-ity,"  "exchange  traded 
security,"  "Nasdaq  seciuity."  or  "other 
security,"  and  whether  the  bid  or 
purchase  is  effected  on  an  exchange) 
with  a  uniform  price  condition  (i.e.,  a 
two-prong — "highest  independent  bid" 
or  "last  independent  transaction 
price" — price  test),  which  applies  to  all 
seciuities,  regardless  of  where  they  are 
traded.  All  of  the  commenters  supported 
the  proposal  to  apply  a  uniform  price 
condition  that  retains  both  the  "highest 
independent  bid"  and  the  "last 
independent  transaction  price" 
alternatives. 

4.  Passive  Pricing  Systems 

In  the  Proposing  Release,  we  also 
sought  comment  as  to  whether  Rule 
lOb-18's  price  condition  should  apply 
where  the  issuer  has  no  control,  directly 
or  indirectly,  over  the  price  at  which  a 
Rule  lOb-18  purchase  will  be  effected, 
for  example,  "passive"  (independently- 
derived)  pricing,  such  as  the  VWAP. 
Several  commenters  favored  excepting 
VWAP  transactions  from  the  Rule's 
pricing  condition.  One  commenter 
specifically  urged  the  Commission  to 
except  VWAP  transactions  from  the 
pricing  condition  because  VWAP 
matches  do  not  influence  price  or 
provide  price  discovery.^ 

After  considering  the  comments,  we 
believe  that  excepting  VWAP 
transactions  from  the  Rule's  pricing 
condition  is  premature  at  this  time. 
However,  we  will  continue  to  consider 
the  commenters'  reconmiendations,  as 
well  as  current  market  practices 
involving  VWAP  transactions,  iff 
considering  whether  any  future  changes 
to  the  Rule  are  appropriate. 


.    »»17CFR240.15c2-ll(e)(2). 

«"  Amended  Rule  10b-lS{b)(3)(ii). 

«'  Amended  Rule  10b-lB(b)(3)(iii). 

"  See,  e.g.,  comment  letters  from  Vie  Financial 
Group  (dated  March  3,  2003  and  June  26,  2003). 


5.  Riskless  Principal  Transactions 

In  me  Proposing  Release,  we  sought 
specific  comment  regarding  the 
appli(}ation  of  Rule  lOb-18  to  riskless 
princi  Dal  transactions.  Riskless 
princ]  lal  transactions  raise  the  ijsue  of 
how  t » apply  the  safe  harbor  to  the  two 
"legs'  of  the  transaction:  the  broker- 
dealei  s  purchase  in  the  market  for  its 
own  a  :count;  and  the  issuer's  purchase 
of  the  shares  from  the  broker-dealer.  The 
issuer  and  the  broker-dealer  (buying  on 
behali  of  the  issuer)  may  seek  to  claim 
the  pr  )tection  of  the  safe  harbor  for  both 
legs  o;  the  transaction. 

We  )elieve  that  the  safe  harbor  should 
apply  :o  riskless  principal  trades  that 
are  an  ilogous  to  agency  trades  effected 
on  bel  alf  of  the  issuer.  Thus,  the  safe 
harboi  should  apply  only  to  those 
riskles  s  principal  transactions  where 
both  1(  gs  are  effected  at  the  same  price 
and  01  ly  one  leg  is  reported  to  the 
marke  {e.g.,  transactions  that  would 
quali^  for  trade  reporting  under  the 
NASD  riskless  principal  trade-reporting 
rules,  vhich  require  that  only  the  first 
leg  of  1  he  transaction  be  reported,  and 
not  th(  offsetting  sale  to  the  issuer), 
provid  sd  that  this  first  leg  of  the 
transai  tion  meets  all  the  conditions  of 
.  Rule  1  )b-18.«3  Accordingly,  we  have 
amend  3d  the  "Rule  lOb-18  purchase" 
definit  on  to  clarify  that  purchases  for 
the  iss  ler  include  riskless  principal 
transactions.^^  Paragraph  (a)(12)  of  the 
Rule  difines  "riskless  principal 
transac  tion"  as  a  transaction  in  which  a 
broker  or  dealer,  after  having  received 
an  ord  (r  from  the  issuer  to  buy  its 
securil  Y,  buys  the  security  as  principal 
and  thi  (n  sells  the  seciuity  (to  the  issuer) 
to  satis  Fy  the  issuer's  buy  order.^''  Under 
this  de  inition,  the  issuer's  purchase 
must  be  effected  at  the  same  price  per- 
share  ak  which  the  broker  or  dealer 
bought  the  shares  to  satisfy  the  issuer's 
er,  exclusive  of  any  explicitly 


buy  or 

disclos  sd  markup  or  markdown, 


e^.See   4ASD  Rules  4632(d)(3)(B),  4642(d)(3)(B), 
and  662C  [d)(3)(B).  Under  the  NASD's  trade- 
reportinj  rules,  for  certain  riskless  principal  trades, 
the  brokf  r-dealer  reports  only  one  leg  of  Ae 
transactii  m  [i.e..  the  first  leg  of  the  transaction  when 
the  brok«  r-dealer  purchases  the  shares  in  the  open 
market,  r  ither  than  the  offsetting  transaction  to  the 
issuer).  1 1  order  to  qualify  for  riskless  principal 
trade  rep  Jrting,  the  trades  must  be  executed  at  the 
"same  pt  ce"  (exclusive  of  an  explicitly  disclosed 
markup  <  r  markdown,  commission  equivalent,  or 
other  feel  See  also  Securities  Exchange  Act  Release 
No.  4120fc  (March  24, 1999).  64  FR  15386  (March 
31, 1999k  NASD  Notice  to  Members  99-^5  (March 
1999)  ani  NASD  Notice  to  Members  00-79 
(November  2000).  See  also  Securities  Exchange  Act 
Release  No.  44291  (May  18,  2001),  66  FR  27760; 
SecuriUe»  Exchange  Act  Release  No.  33743  (March 
59  FR  12767-01  (March  17, 1994):  and 
I  Exchange  Act  Release  No.  45194 

17,  2001),  67  FR  6  (January  2,  2002). 
DidedRulel0b-18(a)(13). 
«=  Ametded  Rule  10l>-18(a)(12). 


commission  equivalent,  or  other  fee. 
Moreover,  only  the  first  leg  of  the 
transaction  (i.e.,  when  the  broker  or 
dealer  purchases  the  shares  in  the  open 
market),  rather  than  the  second  leg  {i.e., 
when  the  broker  or  dealer  sells  the 
shares  to  the  issuer)  is  reported  under 
the  rules  of  a  self-regulatory 
organization  or  under  the  Act.""  In 
addition,  for  purposes  of  this  definition, 
a  broker  or  dealer  must  have  written 
policies  and  procedures  in  place  to 
assiuB  that,  at  a  minimum,  the  issuer's 
order  was  received  prior  to  the  offsetting 
transaction:  the  offsetting  transaction  is 
allocated  to  a  riskless  principal  account 
or  the  issuer's  account  within  60 
seconds  of  the  execution;  and  the  broker 
or  dealer  has  supervisory  systems  in 
place  to  produce  records  that  enable  the 
broker  or  dealer  to  acciu-ately  and 
readily  reconstruct,  in  a  time-sequenced 
manner,  all  orders  effected  on  a  riskless 
principal  basis.^7 

6.  Volume  of  Purchases 

a.  Treatment  of  "Block  Purchases" 
Under  the  Current  Rule 

Under  the  current  volimie  condition, 
an  issuer's  block  purchases  are  not 
subject  to  the  Rule's  25%  volume 
limitation,  nor  are  the  shares  purchased 
by  the  issuer  in  block  transactions 
included  when  calculating  a  security's 
four  week  ADTV.6«  This  means  that, 
under  the  current  Rule,  an  issuer  can 
purchase  an  unlimited  amount  of  its 
securities  if  purchased  in  block  size. 

b.  Proposal  To  Eliminate  the  "Block 
Exception" 

Under  the  proposed  amendments,  to 
qualify  for  the  safe  harbor,  an  issuer 
would  have  to  include  its  block 
purchases  in  its  25%  volume  limitation. 
However,  the  issuer  also  could  include 
its  block  purchases  in  calculating  its 


s'  We  believe  that  these  conditions  will  allow  for 
surveillance  of  these  transactions  by  linking  the 
definition  to  specific  incoming  orders  and 
executions,  and  by  requiring  brokers  and  dealers  to 
establish  procedures  for  handhng  such  transactions. 
MoFeover,  requiring  that  the  orders  be  received 
prior  to  the  offsetting  transaction  and  the  allocation 
of  the  offsetting  transaction  to  the  issuer's  account 
within  60  seconds  vnll  help  prevent  issuers  (and 
brokers  or  dealers)  from  taking  advantage  of  the  safe 
harbor  by  retroactively  claiming  that  a  non-riskless 
principal  transaction  was  done  on  a  riskless 
principal  basis.  The  requirement  that  an  o&etting 
transaction  be  allocated  to  either  a  riskless  principal 
-or  customer  account  within  60  seconds  is  a 
condition  that  is  consistent  with  previously  stated 
Nasdaq  policy  regarding  the  handling  of  mixed 
capacity  trades  and  compliance  with  the  Manning 
Interpretation.  See  NASD  NoUce  to  Members  01-85, 
at  Question  7  and  Notice  to  Members  95-67.  at 
Question  5. 

M 17  CTR  240.10b-18{a)(14)  and  (b)(4).  See  also 
Section  n.C.4,  supra. 
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security's  four-week  ADTV.^'  To 
accommodate  issuers  of  thinly  traded 
seciuities,  we  also  proposed  to  modify 
the  voliune  condition  to  allow  issuers  to 
purchase  up  to  a  daily  aggregate  amount 
of  500  shares,  as  an  alternative  to  the 
25%  volume  limitation. 

c.  Comment  Letters 

Twenty-six  of  the  43  comment  letters 
we  received  discussed  the  treatment  of 
block  piuchases,  all  of  which  opposed 
our  proposal  to  eliminate  the  block 
exception.  Most  of  the  support  for 
retaining  the  block  exception  came  from 
companies  with  moderate  or  low 
average  daily  trading  volumes.  These 
issuers  say  that  they  rely  heavily  on  the 
block  transactions  to  implement  their 
repurchase  programs  and  argue  that 
eliminating  the  block  exception  would 
cause  their  repurchase  programs  to  take 
much  longer  to  complete.^"  Other 
commenters  opposed  eliminating  the 
block  exception  due  to  their  claims  of 
an  absence  of  evidence  that  block 
transactions  are  manipulative,  adversely 
affect  share  prices,  or  are  otherwise 
abusive.  ^^  Some  commenters  argued 
that  the  block  exception  should  be 
retained  because  it  stabilizes  markets  in 
periods  of  severe  market  decline.^^ 


"  See  Propocing  Release,  supra  note  1 ,  which 
defined  ADTV  as  the  average  daily  trading  volume 
(including  block-size  purchases  made  by  or  on 
behalf  of  the  issuer),  reported  for  the  security 
during  the  four  calendar  weeks  preceding  the  week 
in  which  the  Rule  lOb-18  purchase  is  effected.  We 
are  adopting  this  definition  of  AETTV,  except  that 
shares  purchased  as  part  of  the  amended  block 
exception  in  paragraph  (b)(4)  under  the  Rule  are  not 
f(»be  included  in  a  security's  four-week  ADTV.  Rule 
lOb-18  also  will  continue  to  include  only  U.S. 
market  trading  volume  data  in  calculating  a 
security's  ADTV. 

See  also  Letter  from  Charles ).  Plohn,  Jr., 
Managing  Director,  Merrill  Lynch,  Pierce,  Fenner,  & 
Smith,  Inc.  to  Larry  E.  Bergmann,  Associate 
Director,  Division  of  Market  Regulation,  Securities 
and  Exchange  Commission  (June  3, 1991),  which 
notes  that  the  utility  of  effecting  purchases  in 
blocks  is  largely  diminished  by  the  inability  to 
include  such  block  purchases  in  calculating  a 
security's  four-week  ADTV  and  the  practical 
difficulty  and  burden  of  recording  all  block 
purchases  and  subtracting  them  from  the  security's 
overall  trading  volume,  to  calculate  trading  volume 
under  the  Rule. 

^°See,  e.g.,  comment  letters  from  America's 
Community  Bankers;  First  Virginia  Banks,  Inc.:  and 
Securities  Industry  Association  (SLA). 

^'  See,  e.g.,  comment  letters  from  Fed.  Reg. 
Committee:  Merrill:  and  Sullivan. 

'2  The  concern  about  eliminating  the  block 
exception  during  times  of  severe  market  distress  is 
addressed  by  the  amended  Rule's  alternative 
volume  condition,  which  allows  issuers  to 
repurchase  as  much  as  100%  of  their  ADTV  (up 
from  25%)  during  the  trading  session  immediately 
following  a  market-wide  trading  suspension.  The 
Commission  also  may  use  its  emergency  exemptive 
authority  under  Exchange  Act  Sections  12(k)  and 
36, 15  U.S.C.  781  (k)  and  78mm(a).  This  would 
allow  issuers  to  supply  liquidity  during  the  rare 
times  of  severe  market  volatility,  such  as  the  post- 
September  11,  2001  market.  See  note  93,  infra. 


As  alternatives  to  eliminating  the 
block  exception,  several  commenters 
suggested  raising  the  amoimt  of  shares 
in  a  block  to  the  NYSE  definition  (i.e., 
10,000  shares  or  more).^^  Other 
commenters  suggested  limiting  the 
niunber  of  "block"  purchases  that  can 
occur  on  a  single  day.  For  example,  one 
commenter  suggested  alloMring  issuers 
to  make  one  single  block  purchase  per 
day  (i.e.,  on  condition  that  the  issuer 
does  not  make  any  other  purchases  for 
that  day).^*  Another  commenter 
suggested  limiting  either  all  issuers  or 
only  mid-capitalization  issuers  to  20 
block  piuchases  in  a  day.'^  Other 
commenters  suggested  raising  the 
volume  limits,  especially  for  small 
capitalization  companies  with  limited 
liquidity,  from  25%  to  35%  (or  even 
100%)  of  a  security's  ADTV.'o 

We  believe  eliminating  the  current 
block  exception  is  essential  if  we  are  to 
maintain  a  Umit  on  the  amount  of 
repurchase  activity  that  is  protected 
under  the  safe  harbor.^^  Block 
transactions  today  represent  one-half  of 
all  market  activity;  accordingly,  these 
transactions  are  not  the  exception,  and 
they  have  a  substantial  impact  on 
market  prices.  ^^  Issuers  also  may 
attempt  to  take  advantage  of  the  block 
exception  to  faciUtate  corporate 
transactions.  For  example,  in  contested 
takeovers,  bidders  might  purchase 
significant  blocks  of  their  securities  to 
boost  their  share  price  in  order  to 
enhance  the  value  of  their  competing 
merger  proposals.  Moreover,  during  the 


"  See,  e.g.,  comment  lettws  from  Fed.  Reg. 
Committee:  Merrill:  Morgan:  and  Sullivan. 
However,  raising  the  amount  of  shares  in  a  block 
to  10,000  shares  or  more  would  do  little  to  address 
the  concerns  of  smaller  issuers  whose  securities  are 
thinly  traded.  Moreover,  block-sized  trades  are 
likely  to  be  relatively  rare  for  small  issuers,  because 
they  generally  do  not  have  institutional  holders.  For 
larger  issuers,  blocks  of  10,000  shares  have  become 
commonplace  in  today's  market.  In  fact,  blocks  of 
10,000  or  more  shares  are  nearly  half  of  overall 
trading  on  the  NYSE  and  Nasdaq.  See  NYSE  Fact 
Book— 2002  Data. 

''*  See  comment  letter  from  Bank  Mutual 
Corporation. 

"  See.  e.g.,  comment  letter  from  LNR  Property 
Corporation  (LNR). 

'6  See,  e.g.,  comment  letter  from  Morgan  Stanley. 

"  See,  e.g..  The  October  1987  Market  Break:  A 
Report  by  the  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission  (February 
1988)  at  p.  6:11  (noting  that,  while  issuer 
repurchases  provided  an  important  source  of 
liquidity  after  the  1987  market  break,  the  treatment 
of  blocks  under  the  Rule  may  effectively  negate  the 
volume  restriction  for  many  securities). 

'«  See,  e.g.,  Steve  Thel,  "$850,000  in  Six 
Minutes — 'The  Mechanics  of  Securities 
Manipulation,"  79  Cornell  Law  Review  219.  at  226- 
227.  n.  39  (January  1994)  (finding  that  large  blocks 
move  price  more  often  and  to  a  greater  degree  than 
the  analysis  of  trading  data  indicates).  See  also 
Robert  W.  Holthausen,  et  al.,  "The  Effect  of  Large 
Block  Transactions  on  Security  Prices,"  19  Journal 
of  Financial  Economics  237  (1987). 


late  1990s,  it  was  reported  that  many 
companies  were  spending  more  than 
half  their  net  income  on  massive 
buyback  programs  that  were  intended  to 
boost  share  prices — often  supporting 
their  share  price  at  levels  £ar  above 
where  they  would  otherwise  trade.'' 

These  situations  illustrate  that  the 
potential  for  manipulative  abuse  can  be 
exacmbated  by  the  block  exception. 
Moreover,  extending  a  safe  harbor  for 
issuer  repurchases  without  any  effective 
limit  on  the  amount  of  repurchase 
activity  imdermines  the  original 
objectives  of  the  Rule.  For  example,  the 
current  block  exception  may  allow 
companies  to  engage  in  undisclosed 
stabilization  and  market  domination,  or 
the  exception  may  be  used  by 
companies  to  engage  in  aggressive 
buybacks  in  order  to  enhance  exchange 
ratios  for  their  common  stock.  These 
activities  can  mislead  investors  about 
the  integrity  of  the  securities  trading 
market  as  an  independent  pricing 
mechanism. 

The  predicate  assumption  of  the 
commenters — ^that  significant  abuse 
must  exist  before  any  revisions  to  the 
safe  harbor  are  warranted — may  be 
appropriate  for  a  prohibitive  ride,  but  it 
is  not  necessary  when  the  Commission 
is  determining  whether  a  safe  harbor  is 
warranted.  We  believe  that  safe  harbors 
should  facilitate  only  those  activities 
that  clearly  present  no  cause  for 
regulatory  concern,  hi  the  case  of  the 
block  exception,  there  is  cause  for 
regulatory  concern. 

d.  Adopted  Amendments  to  the  Volume 
Condition 

After  carefully  considering  the 
comments  received,  and  upon  thorough 
examination  of  current  market  practices 
and  the  imderlying  purposes  of  the  safe 
harbor,  we  are  adopting  the  proposed 
amendments  relating  to  the  volume 
condition's  treatment  of  block 
purchases,  with  some  modifications  in 
response  to  comments  received.  Under 
the  amended  volimie  condition,  to 
qualify  for  the  safe  harbor,  an  issuer's 
total  volume  of  Rule  lOb-18  purchases 
effected  on  any  single  day  must  not 
exceed  25%  of  the  ADTV  in  its  security, 
which  includes  any  block-size 
purchases  by  or  on  behalf  of  the  issuer 
for  that  day.  Issuers,  however,  can 
include  their  block-size  purchases  when 
calculating  its  security's  four-week 
ADTV. 

In  view  of  commenters'  concerns  that 
eliminating  the  block  exception  would 
negatively  affect  issuers  with  moderate 
or  low  average  daily  trading  volumes 


^^See,  e.g..  The  Buyback  Boomerang,  Business 
Week  (September  23,  2002) 


that  rely  heavily  on  block  purchases  to 
implement  their  repurchase  programs,^ 
we  have  decided  to  allow  issuers  to 
make  (within  the  safe  harbor)  one  block 
purchase  per  week,  provided  that  the 
issuer  does  not  make  any  other  Rule 
lOb-18  purchases  on  that  day.  Thus, 
alternatively,  once  each  week  the  issuer 
may  purdiase  one  block  of  its  common 
stock  in  lieu  o/ purchasing  under  the 
25%  volume  limitation  for  that  day.^^ 
However,  shares  purchased  by  the 
issuer  relying  on  this  amended  block 
exception  may  not  be  included  when 
calculating  a  security's  four- week  ADTV 
under  the  Rule.  This  amended  block 
exception  is  intended  to  provide  issuers 
with  moderate  or  low  ADTV  greater 
flexibility  in  carrying  out  their 
repurchase  programs.'*^  However,  this 
amended  block  exception  does  not 
include  any  amount  of  securities  that  a 
broker  or  dealer,  acting  as  principal,  has 
accumulated  for  the  purpose  of  selling 
to  the  issuer,  if  the  issuer  knows  or  has 
reason  to  know  that  such  amount  was 
acciunulated  for  such  purpose.^^ 
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*°  These  commenters  claim  that  they  are  unable 
to  effect  repurchases  within  the  safe  harbor's 
parameters  or  maintain  effective  andefBcient 
repurchase  programs  without  the  block  exception. 
See.  e.g.,  comment  letters  from  Morgan;  National 
AMociation  of  Real  Estate  Investment  Tnists 
(NARETT):  SIA;  Skadden,  Arps,  Meagher  &  Flom. 
LLP  (Skadden):  and  Sullivan. 

»>  For  purposes  of  the  amended  block  exception, 
we  are  retaining  the  current  "block"  definition.  iSee 
Amended  Rule  lOb-l8(aH5). 
,We  carefully  considered  whether  to  allow  issuers 
to  effect  one  block  purchase  per  day  (rather  than  per 
week).  However,  coomienters  noted  that  even  one 
block  purchase  for  a  thinly  traded  issuer  could  be 
greater  than  25%  of  its  ADTV  on  a  particular  day. 
Rule  lOb-18's  conditions  are  intended  to  minimize 
the  market  impact  of  an  issuer's  repurchases, 
thereby  allowing  the  market  to  establish  a  security's 
price  bated  on  independent  market  forces  without 
undue  influence  by  the  issuer.  Allowing  small, 
thinly  traded  issuers  to  use  the  block  exception 
each  trading  day  so  that  they  might  enjoy  safe 
haibor  protection  for  purchasing  more  than  25%  of 
their  ADTV  for  each  of  these  days  is  inconsistent 
with  the  purpose  of  the  Rule,  investor  protection 
and  mari^et  integrity.  If  there  is  no  true  volume 
limitation,  that  omdition  is  meaningless  and  safe 
haibor  protection  is  inappropriate.  We  stress. 
however,  that  there  is  no  presimiption  of 
manipulation  ifihe  issuer  decndes  to  purchase  a 
block  outside  the  safe  harbor. 

"  Of  course,  the  issuer  may  repurt:hase  under  its 
25%  volume  limitation  on  the  other  days  of  that 
week.  Allowing  one  block  ptuchase  per  week 
should  also  help  certain  thinly  traded  regulated 
iasuers  that  are  limited  under  relevant  law  in  the 
number  of  shares  they  can  issue  (and  are,  therefore, 
dependent  upon  repurchasing  to  fund  benefit 
programs),  to  purchase  within  the  safe  harbor.  See, 
e.g.,  comment  letter  from  Bank  Mutual. 

•3  This  block  exception  also  excludes  any  amoimt 
that  a  t8t)ker  or  dealer  has  sold^short  to  the  issuer, 
if  the  issuer  knows  or  has  reason  to  know  that  the 
sale  was  a  short  sale.  Amended  Rule  10b-18(a)(5). 
B«cause  commenten  generally  believed  that  the 
proposed  500-share  alternative  volume  limit  was 
too  low,  and  because  we  are  already  providing 
issuers  with  greater  flexibility  by  allowing  them  to 
effect  one  block  purchase  per  week  (as  discussed 
above),  we  have  decided  not  to  adopt  this  proposal. 


We  a  so  wish  to  reiterate  that  Rule 
lOb-18  is  not  the  exclusive  means  by 
which   ssuers  and  their  affiliated 
piuchaf  ers  may  effect  purchases  of  the 
issuer's;  stock  without  manipulating  the 
market.|  In  tad,  the  Commission  has 
long  retiognized  that  there  may  be 
cinnun9tances  under  which  an  issuer 
could  e^ect  repurchases  outside  the 
volimiejlimitation  without  raising 
manipmative  concerns,  and  indeed  that 
failure  to  satisfy  the  conditions  of  the 
safe  haipor  does  not  give  rise  to  any 
presum  Jtion  that  the  activity  is 
manipu  lative."^ 

IV.  Apf  licability  of  the  Safe  Harbor 
During  \fter4Iours  Trading  Sessions 

Since  the  adoption  of  Rule  lOb-18, 
the  opp  jrtunity  for  investors  to  trade 
securitii  !s  after  the  markets'  regular 
trading  pessions  ("after-hours  trading") 
has  inciteased.85  The  Division  of  Market 
Regulation  (Division)  has  interpreted 
Rule  lOb-lS  to  be  available  to  purchases 
effectedj  during  limited  off-hours  trading 
(OHT)  sfessions  at  the  primary  market's 
closing  price.8^  Specifically,  the 
Divisioi  interpreted  Rule  lOb-18's 
"one-ha  f  hour  before  the  scheduled 
close  of  trading"  language  to  refer  to  an 
exchanj  e's  primary  (or  regular)  trading 
session  i.e.,  9:30  a.m.-4  p.m.  price 
discovei  y  session),  rather  than  OHT 
sessions . 

In  the  Proposing  Release,  we  asked 
whethei  the  safe  harbor  should  be 
availabl  3  to  other  issuer  repurchases 
-effected  during  after-hours  trading  and, 
if  so,  ho  IV  should  the  safe  harbor 
conditio  ns  apply  to  each  separate 
trading ;  lession  in  one  day.  One 
commei  iter  suggested  that  the  safe 
harbor  I  e  available  as  long  as  the 
consoli(  ated  reporting  system  is  open, 
so  that  t  le  safe  harbor  would  be 
availabl;  up  to  30  minutes  prior  to  the 
close  of  the  consolidated  tape  with  a 
price  lit  lit  that  is  no  higher  than  the 
closing  )rice  of  the  regular  trading 
session  subject  to  bids  or  sales 
subsequ  sntly  reported  to  the  tape  by 
other  mtrkets).»7  Two  other  commenters 
favored  extending  the  safe  harbor  to 
aftOT-honrs  trading  sessions  and  made 
specificpuggestions  as  to  how  the 


"  See  1982  Adopting  Release,  supra  note  4. 

■'  For  eitmple,  both  the  New  York  Stock 
Exchange,  inc.  (NYSE)  and  the  American  Stock 
Exchange  trovide  crossing  sessions  in  which 
matching  Buy  and  sell  orders  can  be  executed  at 
5:00  p.m.  It  the  exchanges'  4  p.m.  closing  prices. 

■«  See  Litter  Regarding  Operation  of  OHT  Session 
by  the  NYl  IE  (June  13. 1991):  Letter  Regarding 
Operation  of  OHT  Session  by  the  AMEX  (August  5, 
1991);  and  Letter  Regarding  AMEX  After-Hours 
Trading  F(  cility  (May  6, 1897)  (the  OHT  Session 
letters). 

"'  See  cc  mment  letters  from  Merrill  and  T.  Rowe 
Price  Assa  :iates.  Incorporated  (T.  Rowe). 


conditions  should  apply  to  this  second 
trading  session.^  Other  commenters 
simply  requested  clarification  with 
respect  to  whether  the  safe  harbor  is 
available  in  the  after-hours  OTC  session 
and,  if  so,  whether  the  timing  condition 
would  apply  in  the  after-hours  OTC 
session. 

After  considering  the  comments,  we 
have  decided  to  extend  the  safe  harbor 
to  issuer  repurchases  effected  after- 
hours  (while  the  consolidated  system  is 
still  open)  and  that  are  effected  at  prices 
that  do  not  exceed  the  lower  of  the 
closing  price  of  the  primary  trading 
session  in  the  principal  market  for  the 
security  and  any  lower  bids  or  sale 
prices  subsequently  reported  in  the 
consolidated  system- by  other  markets.*^ 
This  amendment  will  allow  issuers  to 
provide  a  source  of  liquidity,  while  still 
providing  investor  protection.  Such 
purchases,  of  course,  would  still  need  to 
comply  with  the  other  three  conditions 
of  the  safe  harbor,  with  the  following 
modifications.  We  are  modifying  the 
Rule  to  permit  the  issuer  to  use  a  broker 
or  dealer  for  its  after-hours  Rule  lOb-18 
purchases  different  from  the  broker  or 
dealer  that  it  used  during  normal 
trading  hours,  because  it  may  be 
impractical  for  an  issuer  to  use  the  S3me 
broker-dealer  in  both  a  primary  trading 
session  and  an  after-hours  trading 
session  in  one  day.^  The  amended 
Rule,  however,  precludes  the  issuer 
from  effecting  a  Rule  lOb-18  purchase 
as  the  opening  transaction  of  the  after- 
hours  trading  session  (because  the 


■"  See  comment  letters  from  Fed.  Reg.  Committee 
and  Sullivan. 

•^  For  example,  in  the  case  of  a  security  that  is 
traded  in  the  NYSE  OHT  session  (e.g.,  Crossing 
Session  I)  and  other  markets  {e.g.,  the  Pacific  Stock 
Exchange  (or  in  the  third  market)),  if  the  highest 
current  independent  bid  or  the  last  independent 
sale  price  reported  in  the  consolidated  system  is 
lower  than  the  NYSE  closing  price,  the  safe  harbor 
would  not  be  availaUe  for  closing-price  single- 
sided  orders  entered  during  Crossing  Session  I.  See 
Amended  Rule  lOb-18  (b)(2)(iv). 

For  many  market  centers,  including  the  NYSE 
and  the  Nasdaq  Stock  Market,  primary  (or  regular) 
trading  sessions  currently  nm  from  9:30  a.m.  to  4 
p.m.  Eastern  Time.  For  securities  that  do  not  have 
a  principal  market,  the  issuer  would  need  to  look 
to  the  closing  price  of  the  primary  trading  session 
in  the  listing  market  for  the  security. 

^  These  amendments  address  the  proposals 
raised  in  the  Guzman  &  Company's  Petition  for 
Rulemaking  (filed  on  May  21, 1999),  which  is 
publicly  availaUe  in  File  No.  4-424  in  the 
Commission's  PuUlc  Reference  Room.  The  Guzman 
petition  requested  that  the  Commission  amend  Rule 
lOb-18's  timing  and  pricing  conditions  to  permit  an 
issuer  to  effect  repurchases  during  after-hours 
trading  sessioiu  so  long  as  the  purchases  are 
efiiected  at  prices  lower  than  the  last  reported  price 
on  the  primary  exchange  or  market  on  which  the 
security  of  the  issuer  is  traded.  The  petition  also 
requested  that  the  Rule  be  amended  to  permit  an 
issuer  to  utilize  a  diffisrent  broker  or  dealer  for  aiier- 
hours  Rule  lOb-18  purchases  than  is  used  during 
normal  trading  hours. 
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opening  transaction  may  be  considered 
to  be  a  significant  indicator  of  tbe 
direction  of  trading  and  tbe  strengtb  of 
demand  in  tbe  after-hours  trading 
session),  but  permits  tbe  issuer  to 
repurcbase  imtil  tbe  termination  of  tbe 
period  in  wbicb  last  sale  prices  are 
reported  in  tbe  consolidated  system. 
The  Rule's  volume  calculation  would 
carry  over  from  tbe  regular  trading 
session. 

V.  Rule  lOb-18  Alternative  Conditions 

A.  Proposed  Amendment  to  Rule  lOb-18 
Alternative  Conditions 

bi  view  of  tbe  extreme  market 
volatility  that  would  trigger  a  circuit 
breaker  and  tbe  desirability  of 
facilitating  liquidity  in  that  context,  we 
are  adopting  oin  proposed  amendment 
to  modify  the  safe  harbor  alternative 
conditions  (wbicb  are  applicable  only 
during  tbe  trading  session  immediately 
follovdng  a  market-v^ride  trading 
suspension),  by  increasing  tbe  25% 
volimie  limitation  to  100%  of  a 
secru-ity's  ADTV.^'  Tbe  amendment 
would  permit  issuers  to  purchase  more 
securities  within  tbe  safe  harbor  dming 
these  rare,  but  critical  periods  of  severe 
market  decline.^^  ^11  the  commenters 
expressed  strong  support  for  tbe 
increased  alternative  volume  limit, 
citing  reasons  such  as  enhanced 
liquidity  and  issuer  flexibiUty.  hi 
addition,  we  will  continue  to  view 


0'  Amended  Rule  I0b-18(c)(2).  See  also  text 
accompanying  note  93,  infra,  regarding  the 
Conmiission's  emergency  orders  where  the  volume 
limitation  was  temporarily  increased  from  25%  to 
100%  of  a  security's  ADTV  following  the  events  of 
September  11,  2001.  The  Rule  defines  a  "mariLet- 
wide  trading  suspension"  as  a  market-wide  trading 
halt  of  30  minutes  or  more  that  is  imposed  pursuant 
to  the  rules  of  a  national  securities  exchange  or  a 
national  securities  association  in  response  to  a 
market-wide  decline  during  a  single  trading  session: 
or  declared  by  the  Commission  pursuant  to  its 
authority  under  Section  12(k)  of  the  Act  (IS  U.S.C. 
787  (k).  See  Amended  Rule  10b-18(aK7).  For 
example,  the  alternative  volume  condition  would 
apply  in  the  trading  session  following  a  trading  halt 
pursuant  to  NYSE  Exchange  Rule  SOB  or  Market 
Closing  Policy  of  the  NASD.  The  Commission 
approved  the  NASD's  market  closing  policy 
statements,  codified  in  [M-4120-3.  Securities 
Exchange  Act  Release  No.  39846  (April  9. 1998),  63 
FR  18477  (April  15. 1998)  (Circuit  Breaker 
Approval  Order).  See  a/so  17  CFR  240.10b-18(c); 
Securities  Exchange  Act  Release  No.  41905 
(September  23, 1999),  64  FR  52428  (September  29, 
1999)  (modifying  th^  timing  condition  to  include  in 
the  safe  harbor  issuer  purchases  made  at  the 
reopening  and  during  the  last  half-hour  prior  to  the 
scheduled  close  of  trading  or  at  the  next  day's 
,  opening  if  a  market-wide  trading  suspension  was  in 
effect  at  the  scheduled  close  of  trading). 

^  At  such  times,  an  issuer  would  still  also  have 
to  comply  with  the  manner,  price,  and  alternative 
timing  conditions  in  Rule  lOb-18  to  satisfy  the 
requirements  of  the  safe  harbor.  See  generally  The 
October  1987  Market  Break,  supra  note  77  at  pp. 
6:1-6:15  (noting  the  increase  in  trading  volume  and 
the  positive  impact  of  issuer  rep\irchases  following 
the  October  1987  market  break). 


market  situations  other  than  market- 
wide  trading  suspensions,  on  a  case-by- 
case  basis,  relying  on  ova  emei^gency 
and  exemptive  authority  in  Sections 
12(k)(2)  and  36  of  the  Exchange  Act,  as 
we  did  following  tbe  reopening  of  tbe 
markets  after  September  11,  2001.^3 

B.  NYSE  Petition  for  Rulemaking 

hx  tbe  Proposing  Release,  we  sought 
comment  as  to  whether  Rule  lOb-18's 
"alternative  conditions"  should  apply 
where  there  is  a  significant  decline  in 
the  market  price  of  an  individual  stock 
(i.e.,  in  tbe  absence  of  a  market-wide 
trading  suspension),  as  suggested  by  tbe 
NYSE  in  its  petition."*  Only  one 
commenter  asked  that  we  adopt  the 
rules  suggested  by  the  NYSE  in  its 
petition  concerning  "special  purchases" 
by  independent  trustees  during  periods 
of  volatility.  In  contrast  to  tbe  rare 
occiurence  of  a  market-wide  trading 
suspension  (as  discussed  above),  we  are 
concerned  about  tbe  likely  frequency 
and  market  impact  of  such  "special 
purchases,"  as  well  as  tbe  feasibility  of 
monitoring  a  program  that  involves 
market  declines  in  individual  stock 
prices.  In  addition,  because  the  petition 
calls  for  tbe  ptut^bases  to  be  made  by  an 
"independent  trustee,"  we  believe  such 
purchases  may  not  even  be  attributable 
to  the  issuer  in  order  for  tbe  safe  harbor 
to  apply.  Thus,  we  have  determined  not 


°^On  September  14,  2001,  the  Commission  issued 
an  "Emergency  Order  Pursuant  to  Section  12(k)(2) 
of  the  Exchange  Act  Taking  Temporary  Action  to 
Respond  to  Market  Developments."  Securities 
Exchange  Act  Release  No.  44791  (September  14, 
2001),  66  FR  48494  (SeptembCT  20,  2001).  This 
Emergency  Order  temporarily  modified  certain 
Commission  rules  and  regulations  governing  issuer 
stock  repurchases  for  an  initial  five-day  period 
begiiming  September  17,  2001  and  ending 
September  21,  2001.  The  Commission  extended  the 
period  for  an  additional  five  days,  ending  on 
September  28.  Securities  Exchange  Act  Release  No. 
44827  (September  21,  2001).  66  FR  49438 
(September  27,  2001).  On  September  28,  2001,  the 
Commission  used  its  exemptive  authority  under 
Section  36  of  the  Exchange  Act  to  temporarily 
modify  certain  conditions  of  Rule  lOb-18  for 
issuers  that  repurchased  their  own  common  stock 
during  the  period  October  1-12,  2001.  Securities 
Exchange  Act  Release  No.  44874  (September  28, 
2001),  66  FR  51076  (October  5,  2001). 

In  the  event  that  there  is  another  "market 
emergency"  that  does  not  fit  within  the  meaning  of 
a  "market-wide  trading  suspension"  (as  defined 
imder  the  rule),  as  was  the  case  with  the  events 
following  September  11,  the  Commission  would 
have  the  same  emergency  and  exemptive  authority 
as  above  (i.e.,  under  Sections  12(k)(2)  and  36(a)(1) 
of  the  Exchange  Act)  to  modify  the  safe  harbor 
conditions,  as  it  deems  necessary. 

^  The  NYSE's  Petition  for  Rulemaking  seeks  an 
amendment  to  Rule  lOb-18  to  make  the  safe  harbor 
available  to  an  issuer  for  a  category  of  "special 
purchases"  effected  by  an  independent  trustee 
during  a  period  of  unusual  volatility  in  the  issuer's 
stock.  The  petition  is  publicly  available  in  File  No. 
4—446  in  the  Commission's  Public  Reference  Room. 


to  implement  the  proposals  set  forth  in 
the  NYSE's  petition  for  rulemaking. 

VI.  Disclosure 

To  enhance  tbe  transparency  of  issuer 
repurchases,  we  proposed  that 
Regulations  S-K  and  S-B,  and  Forms 
lO-Q,  10-<iSB,  10-K,  IQ-KSB,  20-F  (for 
foreign  private  issuers),  and  N-CSR  (for 
closed-end  funds)  be  amended  to 
require  periodic  disclosure  of  all  issuer 
repurchases  of  equity  securities.  These 
disclosure  requirements  would  be 
independent  of  the  Rule  lOb-18  safe 
harbor. 

Under  tbe  proposed  amendments, 
issuers  would  be  required  to  disclose, 
among  other  things,  the  total  number  of 
shares  repurchased  during  the  past 
quarter,  the  average  price  paid  per 
share,  the  number  of  shares  that  were 
purchased  as  part  of  a  publicly 
announced  repurcbase  plan,  and  the 
maximum  number  (or  approximate 
dollar  value)  of  shares  that  may  yet  be 
purchased  imder  the  plans  or  programs. 

Most  of  tbe  commenters  expressed 
support  for  enhanced  transparency 
through  tbe  proposed  disclosure  and 
agreed  that  issuer  disclosure  in  periodic 
filings  of  repurchases  of  their  equity 
seciuities  would  provide  investors  with 
useful  information  about  tbe  level, 
frequency  and  purpose  of  such  activity 
by  an  issuer  and  its  affifiates.^^  One 
commenter  especially  applauded  tbe 
fact  that  tbe  proposed  amendments  call 
for  increased  transparency  of  issuer 
repurchases  by  requiring  disclosure  of 
all  such  repurchases,  regardless  of 
whether  such  repurchases  fall  within 
tbe  Rule  lOb-18  safe  barbor.««  Another 
commenter  stated  that  repurcbase 
disclosures  by  issuers  will  ensure  that 
all  market  participants  are  aware  of  the 
size  and  scope  of  tbe  repiutibase 
program."'  In  addition,  requiring  issuers 
to  provide  disclosure  with  respect  to 
proposed  and  actual  repurchases  would 
make  information  that  can  be  relevant  in 
making  investment  decisions  available 
to  the  market.*" 

However,  commenters  generally 
believed  that  disclosure  of  the  broker- 
dealer's  identity  is  an  unnecessary 
disclosure  of  confidential  business 
information  that  could  provide  an 
informational  advantage  to  other  market 
participants.^^  Two  commenters 


^  See,  e.g.,  comment  letter  from  Cleary. 

«•  See  comment  letter  from  NARETT. 

»'  See  comment  letter  bom  WVS  Financial 
Corporation  (WVS). 

"  See  comment  letter  from  Investment  Company 
Institute  (IQ). 

^  See  comment  letters  from  Cleary:  Dell: 
Emerson:  Fed.  Reg.  Committee;  Professor  David 
Ikenberry,  University  of  Illinois  (Ikenberry):  MeiriH: 
Morgan;  SLA;  Sullivan;  T.  Rowe;  Valero;  and  WVS. 
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suggested  that  the  identity  of  the  broker- 
dealer  could  be  disclosed  solely  to  the 
Commission,  rather  than  to  the 
public. »«» 

After  consideration  of  the  above 
comments,  and  the  concerns  expressed 
about  disclosure  of  the  broker-dealer's 
identity,  and  in  view  of  the  fact  that 
most  of  the  commenters  agreed  that 
publicly  available  information  about 
issuer  repurchasing  activity  woulibe 
useful  for  investors,  we  are  adopting  the 
proposed  tabular  disclosure 
requirements,  with  one  modification. 
Specifically,  the  final  rules  will  not 
require  issuers  to  disclose  the  identity  of 
the  broker-dealer(s)  used  to-effect  the 
purchases.'°^ 

As  adopted,  Regulations  S-K  and  S- 
B.  and  Forms  10-Q,  10-QSB,  10-K,  10- 
KSB,  20-F,  and  N-CSR  are  amended  to 
require  periodic  disclosure  of  all  issuer 
repurchases  of  shares  or  other  units  of 
any  cliass  of  the  issuer's  "equity 
securities "'02  that  are  registered  by  the 
issuer  pursuant  to  Section  12  of  the 
Exchange  Act.^°3  In  particular,  an  issuer 
is  required  to  disclose  information 
concerning  its  repurchases  in  a  new 
table  in  Forms  10-Q/lO-QSB  (new  Item 
2(e)).  10-K/lO-KSB  (new  Item  5(c)).  20- 
F,  and,  for  registered  closed-end  funds. 
Form  N-CSR  (new  Item  8).i«  The  table 
in  Forms  10-K/lO-KSB,  10-Q/lO-QSB, 
and  N-CSR  includes  disclosiu'e  of  all 
issuer  repurchases- of  its  Section  12 
registered  equity  securities  (both  open 
market  and  private  transactions)  for  its 
last  fiscal  quarter  (the  fourth  quarter,  in 
the  case  of  Forms  10-K/lOK-SB),  or  in 
the  case  of  closed-end  funds,  semi- 
annual period,  including  the  total 
number  of  shares  (or  units)  piuchased 
(reported  on  a  monthly  basis),  the 
average  price  paid  per  share,  the  total 
number  of  shares  (or  units)  purchased  as 


"»  See  comment  letters  from  SIA  and  WVS. 

■°' Of  xx)urse,  the  Commission  can  request  this 
information  under  a  variety  of  cinmmstances. 
However,  the  submission  to  the  Commission  of  the 
identity  of  the  broker-dealer(s)  would  not  be  made 
public. 

">'  For  purposes  of  Item  703  of  Regulations  S-K 
and  S-B,  and  Item  8  of  Form  N-CSR,  theienn 
"equity  securities"  is  defined  in  Section  3(a)(ll)  of 
the  Exchange  Act.  For  purposes  of  Form  20--F,  the 
term  "equity  securities"  is  defined  in  General 
Instruction  F  to  Form  20-F. 

""  Th^e  new  disclosure  requirements 
supplement  such  disclosure  obligations  as  issuers 
have  always  had  under  existing  antifraud  and  other 
provisions  of  the  federal  securities  laws.  Thus, 
compliance  with  new  Item  703  of  Regulations  S- 
K  and  S-B.  new  Item  16E  of  Form  2(>-F  or  new  Item 
8  of  Form  hJ-CSR  will  not  excuse  an  issuer  from 
disclosure  obligations  arising  under  other 
provisions  of  the  federal  securities  laws.  See,  e.g 
17  CFR  240.10b-5  and  17  CFR  240.12b-20. 

••»  See  adopted  Item  703  of  Regulations  S-K  and 
S-B  (17  CFR  229.703  and  228.703).  Item  2(e)  of 
Fonn*  10-<Jand  10-QSB.  Item  5(c)  of  Forms  10- 
K  and  lO-KSB,  Item  16(E)  of  Form  20-F,  and  Item 
SofFormrj-CSR. 


part  of  a  publicly  aimounced  repurchase 
plan  01  program,  and  the  maximum 
nimibe  •  (or  approximate  dollar  value)  of 
shares  or  units)  that  may  yet  be 
purchased  under  the  plans  or 
prograais.ios  As  stated  above,  the 
disclose  requirement  is  independent 
of  the  Rule  lOb-18  safe  harbor. 

NewUtem  16E  to  Form  20-F  requires 
the  san^e  tabular  presentation  of 
information  (again,  pursuant  to  the 
adopted  amendments,  the  identity  of  the 
broker-dealer  effecting  the  transactions 
will  noi  be  required  in  the  table 
included  in  Form  20-F).  However,  a 
foreign  private  issuer  that  has  securities 
registei  ed  under  Section  1 2  of  the 
Exchan  je  Act  is  required  to  disclose  on 
a  yearl]  basis  in  its  annual  report  on 
Form  2  )-F  its  repurchases  of  its 
seciuiti  Bs.  The  disclosure  provided 
relates  o  the  issuer's  securities  in 
ordinal  ^  share  form,  whether  the  issuer 
has  rep  irchased  the  shares  itself  or 
deposit  uy  receipts  that  represent  the 
shares.  The  price  data  and  other  data 
should  )e  stated  in  the  same  currency 
used  in  the  issuer's  primary  financial 
stateme  ats. 

One  <  ommenter  noted  that  many 
foreign  jrivate  issuers  are  subject  to 
regulatqry  regimes  in  their  home 
countries  with  respect  to  the  repurchase 
of  shards  and  suggested  that  these 
issuers  be  permitted  to  include 
disclosure  in  their  Form  20-F  annual 
reports  that  was  based  on  home  country 
disclosi^re  requirements  instead  of  our 
proposejd  disclosure  requirements.'"^ 
We  have  not  adopted  this  view  because, 
under  \pm  16E  as  adopted,  investors 
will  be  afforded  disclosure  of  the  same 
type  of  information  with  respect  to 
share  repurchases  whether  the  issuer  in 

Suestion  is  a  foreign  private  issuer  or  a 
omestic  issuer.  In  addition,  it  would 
not  app(  (ar  unduly  burdensome  for 
foreign  >rivate  issuers  to  gather  and 
disclose  the  type  of  summary 
information  required  under  Item  16E, 
nor  are  We  aware  that  the  disclosure  of 
this  infcirmation  would  conflict  with 
any  country's  law.  Lastly,  to  the  extent 
a  foreign  private  issuer  files  public 
reports  |  tursuant  to  its  home  coimtry 
requirei  lents  with  respect  to  share 
repurch  ises.  the  issuer  can  file  those 
reports  i  inder  Form  6-K  if  the  issuer 
deems  t  lose  reports  material  to 
investor  >. 

The  fi  lal  rules  also  require  footnote 
disclosi^e  of  the  principal  terms  of 
publicly  announced  repiuchase  plans  or 
progranK.  including:  (1)  The  date  of 
annoum  ement,  (2)  the  share  or  dollar 
amount  ipproved,  (3)  the  expiration 


lOS/rf 

"»See  cbmment  letter  from  Sullivan. 


date  (if  any)  of  the  plans  or  programs, 
(4)  each  plan  or  program  that  has 
expired  during  the  period  covered  by 
the  table,  and  (5)  each  plan  or  program 
that  the  issuer  has  determined  to 
terminate  prior  to  expiration  or  under 
which  the  issuer  does  not  intend  to 
make  further  piut:hases. 

We  initially  proposed  to  require 
additional  footnote  disclosure  of  each 
plan  or  program  that  the  issuer  has  not 
purchased  under  during  the  period 
covered  by  the  table,  and  whether  the 
issuer  still  intends  to  purchase  under 
that  plan  or  program.  Several 
commenters  opposed  the  proposed 
disclosure  of  an  issuer's  intent  to  make 
future  purchases  under  an  announced 
plan  or  program.  One  commenter  noted 
that  a  board|s  authorization  of  a 
purchase  plan  or  program  typically  is 
general  enough  as  to  provide 
management  with  considerable 
flexibility  to  respond  to  market 
conditions  in  executing  the  plan.'o^ 
This  commenter  thought  that  requiring 
issuers  to  provide  disclosure  about  their 
intent  to  make  future  purchases  could 
be  more  misleading  than  helpful  to 
investors. 

Based  on  commenters'  remarks,  we 
have  modified  the  footnote  disclosure  to 
instead  require  an  issuer  to  disclose 
each  plan  or  program  under  which  the 
issuer  does  not  intend  to  make  further 
purchases.  Because  an  issuer  therefore 
will  only  have  to  provide  this  disclosure 
after  it  has  made  a  determination  to  stop 
making  purchases  under  a  particular 
plan  or  program,  there  will  be  no  need 
for  the  issuer  to  speculate  about  its 
future  intent.  The  revision  also  will 
obviate  the  need  for  issuers  to  include 
boilerplate  representations  in  their 
periodic  reports  indicating  that  they 
may  continue  to  make  piu-chases  under 
announced  plans  or  programs. 

The  table  also  must  include  footnotes 
that  briefly  disclose  the  nature  of  the- 
transaction  for  purcJiases  made  other 
than  pursuant  to  a  publicly  announced 
repurchase  plan  or  program.  These 
include,  for  example,  open  market  and 
privately  negotiated  purchases,  issuer 
tender  offers,  purchases  made  by  the 
issuer  upon  another  person's  exercise  of 
outstanding  put  rights,  and  in  other 
transactions  through  which  the 
company  piu^hases  its  Section  12 
registered  equity  securities. 

We  believe  information  about  how 
much  common  stock  the  issuer  has 
repurchased  is  important  to 
investors.  io«  Studies  have  shown  that 


■o'/rf. 

""  In  the  past,  we  had  proposed  requiring  issuer* 
that  intended  to  repurchase  more  than  2%  of  their 
stock  in  a  twelve-month  period  to  disclose  specified 
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the  public  announcement  by  an  issuer 
of  a  repurchase  program  is  often 
followed  by  a  rise  in  the  issuer's  stock 
price.  1°^  Studies  have  also  shown  that 
some  issuers  publicly  announce 
repurchase  programs,  but  do  not 
purchase  any  shares  or  purchase  only  a 
small  portion  of  the  publicly  disclosed 
amount.^'"  Thus,  disclosure  of  an 
issuer's  actual  repurchases  will  inform 
investors  whether,  and  to  what  extent, 
the  issuer  had  followed  through  on  its 
original  plan.^^^  Investors  also  will  have 
information  regarding  an  issuer's 
repurchase  activity  in  order  to  assess  its 
possible  impact  on  the  issuer's  stock 
price,  similar  to  periodic  disclosure  of 
issuer  earnings  and  dividend 
payouts.! '2  Finally,  investors  also  will 
be  apprised  of  when  an  issuer 


information  prior  to  effecting^any  repurchases.  See 
Proposed  Rule  13e-2(d)(l).  See  1980  Proposing 
Release,  supra  note  4, 45  FR  at  70897.  Issuers  also 
would  have  been  required  to  disclose  this 
information  to  the  exchange  on  which  the  stock  was 
listed  for  trading  or  to  the  NASD  if  the  stock  was 
authorized  for  quotation  on  Nasdaq.  Se6  Proposed 
Rule  13e-2(d)(2).  The  C(Hnmission  did  not  act  on 
these  proposals. 

»°9  See  Comment.  R.  and  Jarrell,  G.,  "The  Relative 
Signaling  Power  of  Dutch- Auction  and  Fixed-Price 
Self-Tender  Offers  and  Open-Market  Share 
Repurchases,"  Journal  of  Finance  46  (1991),  pp. 
1243-71;  Asquith,  P.  and  Mullins,  D.,  "Signaling 
with  Dividends,  Stock  Repurchases  and  Equity 
Issues,"  Financial  Management  15  (1986),  pp.  27- 
44;  Vermaelen,  T.,  "Common  Stock  Repurchases 
and  Market  Signaling,"  Journal  of  Financial 
Economics  9  (1981),  pp.  139-83;  and  Dann,  L.r"The 
Effects  of  Common  Stock  Repurchase  on  Seciirity 
Holder's  Returns,"  Journal  of  Financial  Economics 
9  (1981),  pp.  101-138. 

"°Id.  If  an  issuer  announced  a  repurchase 
program,  but  had  no  intention  to  make  purchases, 
it  may  violate  the  anti-fraud  and  anti-manipulation 
provisions  of  the  federal  securities  laws. 

'"  See.  e.g.,  Ikenberry,  David,  et  al.,  "Stock 
Repurchases  in  Canada:  Performance  and  Strategic 
Trading,"  Journal  of  Finance  55  (October  2000),  pp. 
2373-97  (noting  that  the  fraction  of  shares  actuaUy 
repurchased  in  connection  with  Canadian  stock 
repurchase  programs  is  surprisingly  low,  for 
example,  at  termination  of  the  program,  roughly  a 
quarter  of  the  firms  did  not  repurchase  any  shares). 
Under  Canadian  law,  issuers  must  report  each 
month  the  number  of  shares  they  actually 
repurchase.  Id. 

"2  See,  e.g.,  Grullon,  G.  and  Ikenberry,  D.,  "What 
Do  We  Know  About  Stock  Repurchases,"  Journal  of 
Applied  Corporate  Finance  13  (2000),  pp.  31, 40- 
41  (discussing  how  corporations  have  been 
substituting  repurchases  for  dividends,  as  economic 
equivalent  means  of  returning  excess  capital  to 
shareholders).  Moreover,  requiring  such  disclosure 
would  be  analogous  to  the  requirement  that 
corporate  insiders  disclose  their  own  transactions 
involving  the  company's  stock.  See,  e.g.,  id,  at  48 
(emphasizing  the  need  to  regulate  consistently 
economically  equivalent  practices,  the  authors  note 
that  "(ajlthough  firms  repurchasing  stock  are  not 
required  to  disclose  any  of  their  trades,  if 
management  makes  the  same  decision  on  a  personal 
account,  details  about  the  trades  must  be  promptly 
disclosed  to  the  SEC  and  then  made  public  in  short 
order").  See  also  Cook,  Dotiglas  ef  al.,  SEC 
Guidelines  for  Executing  Open  Market 
Repurchases,"  The  Journal  of  Business,  2003,  vol. 
76,  no.  2)  (questioning  the  regulatory  effectiveness 
of  safe  harbors  without  mandatory  disclosure). 


repurchase  plan  has  expired,  has  been 
terminated,  or  when  the  issuer  has 
determined  not  to  make  fiulher 
purchases  under  a  repurchase  plan. 

The  importance  of  requiring 
disclosure  of  issuer  repurchases  was 
made  more  apparent  when  the 
Commission  temporarily  afforded 
emergency  relief  regarding  Rule  lOb-18 
following  the  September  11,  2001 
attacks. !!3  The  Commission's 
emergency  action,  which  temporarily 
modified  Rule  lOb-18's  timing  and 
volume  limitations,  was  designed  to 
provide  for  potential  additional 
liquidity  in  order  to  facilitate  the 
reopening  of  the  U.S.  equities  markets 
on  September  17,  2001,  and  the 
continued  orderly  operation  of  the 
markets  during  the  weeks  following. 
However,  because  Rule  lOb-18  does  not 
require  disclosure,  it  was  difficult  to 
assess  precisely  how  much  of  the 
purchasing  activity  was  attributable  to 
issuer  repiu^hases  and  how  much  was 
attributable  to  non-issuer  trading 
activity.  Reqviiring  issuers  to  disclose 
their  repurchases  in  their  periodic 
reports  will  provide  investors  with 
important  information  regarding  the 
company's  purchasing  activity.  It  also 
will  provide  the  Commission  with 
useful  information  in  assessing  the  level 
and  market  impact  of  issuer 
repurchases,  as  well  as  in  responding  to 
futiu'e  market  emergencies. 

Closed-end  fimds  will  provide  the 
required  disclostue  regarding  their 
repiu-chases  semi-annually  on  Form  N- 
CSR.  We  believe  that,  as  with  other 
issuers,  additional  disclosure  regarding 
repurchases  by  closed-end  fimds  will  be 
useful  to  investors.'!* 

We  are  eliminating  the  ciurent 
requirement  for  cldsed-end  funds  to 
disclose  information  regarding  privately 
negotiated  repurchases  of  their 
securities  on  Form  N-23C-1.  One 
commenter  noted  that  the  current 
requirement  would  be  duplicative,  in 
light  of  the  new  disclosure  required  on 
Form  N-CSR,  and  we  agree."^ 
Currently,  closed-end  funds  are  required 
to  file  Form  N-23C-1  no  later  than  the 
tenth  day  of  the  calendar  month 
following  the  month  in  which  the 


>"  See  text  accompanying  supra  note  93. 

1 '  *  See  generally  Thomas  J.  Herzfeld,  Market 
Shakeout  Leads  to  Unprecedented  Number  of  Share 
Buyback  Announcements,  Investor's  Guide  to 
Closed-End  Funds  (Oct.  1998)  (discussing  actual 
buybacks  after  aimouncements  and  the  use  of 
buybacks  to  reduce  closed-end  fund  discounts  and 
noting  that  "many  funds  maintain  the  authorization 
to  repurchase  their  own  shares  in  the  open  market, 
but  only  a  handful  buy  back  significant  niunbers  of 
shares"). 

' '  ^  See  comment  letter  fiom  ICI. 


purchase  occurs. '  '^  Elimination  of  the 
requirement  to  file  Form  N-23C-1  will 
remove  an  unnecessary  regulatory 
burden  for  closed-end  funds  and  will 
apply  a  uniform  disclosure  requirement 
to  closed-end  funds  and  other 
issuers."^ 

We  are  also  adopting  a  conforming 
technical  amendment  to  Rule  23c-l 
imder  the  Investment  Company  Act. 
Currently,  Rule  23c-l(a){ll)  requires  a 
closed-end  fund  to  file  a  copy  of  any 
written  solicitation  to  piut:hase 
securities  under  the  rule  sent  or  given 
during  the  prior  month  by  or  on  behalf 
of  the  fund  to  10  or  more  persons 
together  with  Form  N-23C;-1.  Because 
we  are  eliminating  Form  N-23C-1,  we 
are  amending  Rule  23c-l  and  Form  N- 
CSR  to  require  closed-end  funds  to  use 
Form  N-CSR  to  comply  with  the 
requirement  to  file  such  a 
solicitation.!'^ 

Vn.  Paperwork  Reduction  Act 

The  adopted  amendments  to 
Regulations  S-K,  S-B,  Forms  10-Q.  10- 
QSB,  10-K,  10-KSB,  20-F,  and  N-CSR 
contain  collection  of  information 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995."« 
We  published  a  notice  requesting 
comment  on  the  collection  of 
information  requirements  in  the 
Proposing  Release,  and  submitted  these 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  OMB  has  approved  these 
requests.  There  is  no  collection  of 
information  requirement  within  the 
meaning  of  the  Paperwork  Reduction 
Act  for  Rule  lOb-18. 

Compliance  with  the  adopted 
amendments  to  Regulations  S-K,  S-B, 
Forms  10-Q,  10-QSB,  10-K.  10-KSB, 
20-F,  and  N-CSR  will  be  mandatory. 
The  Commission  will  not  keep  the 
information  required  by  the 
amendments  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid  OMB 


•>*Rule  2Jc-l(a)(ll)  imder  the  Investment 
Company  Act,  17  CFR  270.23c-l(a)(ll);  Form  Nt- 
23C-1, 17  CFR  274.201.  Of  125  Form  N-23C-1 
filings  made  during  the  year  ending  September  30. 
2002,  it  appears  that  at  least  37  of  these  filings  were 
not  required  imder  Rul^  23c-l  (no  repurchases 
occurred  in  the  prior  month  or  repurchases  on  the 
open  market). 

I >~ Closed-end  funds  will  continue  to  be  required 
to  respond  to  Hem  86  of  Form  N-SAR,  17  CFR 
249.330:  17  CFR  274. 101. -which  requires  disclosure 
of  the  aggregate  number  of  shares  and  net 
consideration  paid  for  all  repurchases  and 
redemptions  of  a  closed-end  fund's  common  and 
preferred  stock. 

""Item  10(a)(3)  of  Form  N-CSR:  Rule  23c- 
l(a)(ll)  imder  the  Investment  Company  Act. 

"844  U.S.C.  3501. 
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control  number.  The  titles  of  the 
affected  collections  are  "Regulation  S- 
K,"  "Regulation  S-B."  "Form  KKJ," 
"Form  IQ-QSB,"  "Form  10-K, "  "Form 
10-KSB."  "Form  20-F."  and  "Form  N- 
CSR"  imder  0MB  control  numbers 
3235-0071,  3235-0417.  3235-0070, 
3235-0416,  3235-0063.  3235-0420. 
3235-0288.  and  3235-0570  respectively. 

We  believe  that  the  amendments  to 
Regulations  S-K,  S-B.  Forms  10-Q,  10- 
QSB.  10-K.  10-KSB.  20-F.  and  N-CSR 
are  necessary  to:  (1)  Facilitate  the 
transparency  of  issuers'  repurchases,  (2) 
bolster  investor  confidence  in  the 
integrity  of  the  securities  trading 
markets,  and  (3)  monitor  and  assess  the 
level  and  market  impact  of  issuers' 
repurchases.  We  estimate  that  75%  of 
the  total  burden  of  Forms  10-K.  10- 
KSBr  10-Q  and  10-QSB  is  carried  by  the 
issuer,  and  therefore  is  reflected  as  an 
hourly  burden.  The  remaining  25%  of 
the  total  burden  is  attributed  to  outside 
costs.  120  Based  on  the  actual  filings  that 
we  received  in  fiscal  year  2002,  we 
estimate  that  Form  10-K  is  filed  by 
8,484  respondents,  has  a  total  annual 
burden  of  13,970,929  hours  and  a  cost 
of  $1,396,396,000;  Form  10-KSB  is  filed 
by  3,820  respondents,  has  a  total  annual 
burden  of  4,716,969  hours  and  a  cost  of 
$470,993,000;  Form  10-Q  is  filed  by 
23,743  respondents,  has  a  total  annual 
burden  of  3,414,474  hours  and  a  cost  of 
$336,698,630;  Form  10-QSB  is  filed  by 
11,299  respondents,  has  a  total  annual 
burden  of  1,540,119  hours  and  a  cost  of 
$151,752,130;  and  Form  20-F  is  filed  by 
1,194  respondents,  has  a  total  annual 
burden  of  769,826  hours  and  a  cost  of 
$690,501,580. 

Closed-end  funds  would  be  required 
to  provide  similar  disclosure  on  new 
Item  8  of  Form  N-CSR.121  With  respect 
to  new  Item  8  of  Form  N-CSR.  we 
estimate  that  75%  of  the  burden  of 
preparation  will  be  home  by  the 


""With  respect  to  Form  20-F,  however,  25%  of 
the  burden  is  reflected  as  an  internal  burden.  75% 
is  reflected  as  an  outside  burden. 

"'  Currently,  closed-end  funds  are  required  to 
disclose  information  regarding  privately  negotiated 
repurchases  of  their  securities  on  Form  N-23C-1 
not  later  than  the  10th  day  of  the  month  following 
the  month  in  which  the  repurchase  occurs.  The 
infbnnation  required  on  Form  N-23C-1  is 
duplicative  of  the  information  required  in  new  Item 
8  of  Form  N-CSR.  Therefore,  we  are  eliminating 
Form  N-23C-1  and  amending  Rule  23c-l  under  the 
Investment  Company  Act  to  remove  the 
requirement  to  file  Form  N-23C-1  regarding 
privately  negotiated  repurchases.  The  PRA  burden 
for  Form  N-23C-1  of  180  hours  will  be  eliminated 
as  a  resuit  of  the  elimination  of  this  Form.  The  PRA 
burden  for  compliance  withjlule  23c-l  will 
continue  to  be  associated  with  other  disclosuia 
requirements  of  that  rule,  including  the  written 
confirmation,  asset  coverage  disclosure,  and  six 
month  notice  requirements  for  paragraphs  (aM5). 

(a)(7),  and  (a)(l0)  of  the  rule,  and  will  remain 
unchanged. 
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compa  ly  internally,  and  25%  of  the 
burdeq  of  preparation  will  be  home  by 
professionals.  Based  on  the 
ilings  that  we  received  in  fiscal 

we  estimate  that  Form  N- 
51ed  by  7.400  respondents,  has 
i  tnnual  burden  of  142,498  hours 
cast  of  $881,000. 

Vm.  C  »st-Benefit  Analysis 

We  a  re  sensitive  to  the  costs  and 
benefit  i  of  our  rules  and  we  have 
consid(  red  the  costs  and  benefits  of  our 
adopter  I  amendments.  To  assist  us  in 
evalual  ing  the  costs  and  benefits,  in  the 
Propos  ng  Release  we  encouraged 
comme  iters  to  discuss  any  costs  or 
benefit!  that  the  modifications  might 
impose  In  particular,  we  requested 
comme  it  on  the  potential  costs  for  any 
modifi<  ations  to  information  gathering, 
manage  ment,  and  record  keeping 
system!  or  procedures  as  well  as  any 
potentii  il  benefits  resulting  fi-om  the 
propos)  Is  for  issuers,  investors,  brokers, 
dealers  and  other  securities  industry 
profess  onals,  regulators,  and  others. 
Comme  titers  were  requested  to  provide 
analysii  and  data  supporting  their  views 
on  the  <  osts  and  benefits  associated 
with  thi !  proposed  amendments. 

A.  Cost  I  and  Benefits  of  the  Adopted 
Amend  nents  to  Rule  lOb-18 

-  We  b  ilieve  the  adopted  amendments 
simplif  '  and  update  Rule  lOb-18  in 
light  of  market  developments  since  its 
adoptio  1.  First,  the  adopted 
amendi  lents  merge  the  definition  of  a 
"Rule  1  )b-18  bid"  into  the  definition  of 
a  "Rule  lOb-18  purchase."  Second,  the 
adoptee  amendments  clarify  that  the 
safe  har  )or  is  available  for  repurchases 
of  comi  ion  equity  secmities.  Next,  the 
adopted  amendments  clarify  the  scope 
of  the  merger  exclusion.  Fourth,  the 
adopted  amendments  clarify  the 
applicaljion  of  the  single  broker  or  dealer 
conditidn  to  repurchases  effected 
through  ECNs  or  other  ATSs.  Fifth,  the 
adopted  amendments  modify  the  timing 
conditic  n  to  allow  issuers  of  highly 
liquid  s(  scurities  to  rely  on  the  safe 
harbor  f  )r  a  longer  time  period  each 
day.  Six  th,  the  adopted  amendments 
simplify  the  pricing  condition  by 
applying  a  uniform  price  limit  for  all 
issuers.  Additionally,  the  adopted 
amendments  clarify  the  safe  harbor's 
availabi  ity  for  certain  riskless  principal 
transact  ons.  Further,  the  adopted 
amendn  ents  to  the  volume  condition 
are  revij  ed  (i)  to  eliminate  the  current 
block  e>  ception.  (ii)  to  include  block 
purchas  js  in  the  25%  ADTV  limit,  (iii) 
to  provii  le  a  volume  limit  of  one  block 
purchas ;  per  week  in  lieu  of  the  25% 
ADTV  li  mitation.and  (iv)  to  increase 
the  volu  me  condition  following  a 


market-wide  trading  suspension  to 
100%  of  ADTV.  Lastly,  the  adopted 
amendments  extend  die  safe  harbor  to 
certain  repurchases  made  during  after- 
hours  trading  and  allow  the  use  of  a 
different  broker  or  dealer  for  those 
repurchases. 

1.  Benefits 

In  order  to  assess  the  benefits  of  the 
proposed  amendments  to  Rule  lOb-18, 
we  sought  comment  regarding  potential 
benefits  as  well  as  data  and  facts 
supporting  commenters'  views.  We 
requested  data  and  analysis  on  any 
effect  the  proposed  amendments  might 
have  on  liquidity. 

We  believe  the  amendments  we  are 
adopting  today  (i)  simplify  and  update 
Rule  lOb-18  in  light  of  market 
developments  since  its  adoption;  (ii) 
provide  continued  clarity  as  to  the 
scope  of  the  safe  harbor  for  issuers  and 
the  brokers,  or  dealers  that  assist  them 
with  repmtJiasing;  (iii)  avoid  what 
might  otherwise  be  a  substantial  and 
impredictable  risk  of  liability  under  the 
anti-manipulation  provisions  of  the 
Exchange  Act;  and  (iv)  allow  the  market 
to  establish  a  security's  price  based  on 
independent  market  forces  without 
undue  issuer  influence  by  minimizing 
the  impact  of  an  issuer's  safe  harbor 
repurchases. 

The  Commission  expects  that  the  Rule 
lOb-18  adopted  amendments  should 
benefit  issuers,  brokers,  dealers, 
investors,  and  the  marketplace  in  a 
number  of  ways.  First,  the  adopted 
amendment  to  the  definition  of  a  "Rule 
lOb-18  purchase"  to  include  a  "Rule 
lOb-18  bid"  simplifies  the  definition 
making  Rule  lOb-18  easier  for  issuers 
and  broker-dealers  to  use.  Similarly,  the 
clarification  that  the  safe  harbor  is 
available  for  repurchases  of  common 
equity  securities  alleviates  any 
ambiguity  as  to  the  scope  of  the  Rule, 
thereby  benefiting  issuers  and  the 
brokers,  or  dealers  they  employ  to  effect 
Rule  lOb-18  repurchases.  The  adopted 
amendments  should  further  benefit 
issuers  and  broker-dealers  by  providing 
certainty  regarding  the  use  of  ECNs  and 
ATSs  to  effect  safe  harbor  repurchases. 
Additionally,  we  expect  the  modified 
timing  condition  that  allows  issuers  of 
highly  liquid  securities  to  effect  safe 
harbor  repurchases  for  a  longer  period 
of  time  each  day  should  benefit  brokers 
and  dealers  by  allowing  them  to 
implement  a  repurchasing  strategy  over 
a  longer  period  of  time.  We  believe  this 
amendment  should  benefit  investors 
and  the  marketplace  by  maintaining  a 
reasonable  limit  on  the  repurchases  so 
that  market  prices  are  not  unduly 
effected  by  an  issuer's  repurchases. 
Moreover,  we  anticipate  that  this 
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amendment  may  foster  enhanced 
liquidity  to  the  marketplace  thereby 
benefiting  investors,  as  issuers  will  be  a 
source  of  buying  power  during  this 
time.  We  believe  investors  should  be 
further  benefited  by  limiting  the 
expanded  timing  condition  to  highly 
liquid  issuers  thereby  minimizing  the 
impact  of  repurchases  by  less  liquid 
issuers  near  the  close  of  trading. 

The  adopted  amendments  also  reflect 
our  view  that  a  uniform  pricing 
condition  should  benefit  brokers  and 
dealers  who  effect  repiu-chases  for 
several  issuers  by  m^ng  the  price 
condition  easier  to  apply  to  several 
issuers  on  a  given  day.  Next,  the 
adopted  amendments  make  certain 
riskless  principal  transactions  eligible 
for  the  safe  harbor,  benefiting  issuers 
and  broker-dealers  who  wish  to  execute 
Rule  lOb-18  repurchases  in  this 
manner.  We  believe  that  this 
amendment  should  similarly  allow  the 
markets  to  establish  a  seciuity's  price 
based  on  independent  market  forces 
without  undue  issuer  influence,  because 
the  open  market  leg  of  the  transaction 
must  meet  the  conditions  of  Rule  10b- 
18. 

We  anticipate  that  the  amendment  to 
include  block  purchases  in  calculating 
the  25%  ADTV  should  simplify  an 
issuer's  voliune  calculation  because 
block  purchases  would  no  longer  need 
to  be  subtracted.  We  also  expect  that  the 
adopted  amendments  providing  an 
alternative  volume  limit  of  one  block 
per  week  should  benefit  small  issuers 
who  believed  that  a  complete 
elimination  of  the  block  exception 
would  make  the  safe  harbor  entirely 
miavailable  to  them.  We  anticipate  that 
the  one  block  per  week  limitation 
should  place  a  reasonable  limit  on  this 
activity  while  providing  liquidity  to 
investors.  Moreover,  the  inclusion  of 
block  purchases  in  the  25%  volume 
limitation  will  establish  a  reasonable 
limit  on  the  amount  of  repurchasing 
activity  that  is  safe  harbor  protected, 
which,  in  turn,  prevents  issuers  firom 
dominating  the  market  for  their 
common  stock.  Share  prices  that  are 
established  by  independent  market 
forces  rather  than  an  issuer's  substantial 
repiut:hasing  activity  will  promote 
investor  confidence  and  market 
integrity.  Next,  we  believe  that  the 
adopted  amendment  to  the  volume 
condition  following  a  market-wide 
trading  suspension  should  benefit 
issuers  by  increasing  their  Rule  lOb-18 
repurchasing  flexibility.  This  adopted 
amendment  should  also  benefit 
investors  and  the  marketplace  by 
providing  enhanced  liquidity. 
Moreover,  the  increased  liquidity  may 
reduce  issuers'  transaction  costs. 


Lastly,  we  e3q)ect  that  the  adopted 
amendments  concerning  after-hours 
repiuchases  should  benefit  issuers  by 
providing  a  longer  time  period 
throughout  the  day  in  which  to  effect 
Rule  lOb-18  repurchases.  We  expect 
that  this  may  provide  additional 
liquidity  for  investors  effecting  after- 
hours  transactions.  Further,  the  adopted 
modification  to  the  one  broker  or  dealer 
condition  for  after-hours  sessions 
should  also  provide  additional  Rule 
lOb-18  flexibility  to  issuers. 

2.  Costs 

Rule  lOb-18  is  an  optional  safe  harbor 
rather  than  a  prescriptive  rule.  As  such, 
issuers  are  not  required  to  comply  with 
its  conditions.  Thus,  any  costs  related  to 
complying  with  ihe  safe  harbor  and  the 
adopted  amendments  are  assumed 
voluntarily.  We  assume  that  issuers  will 
rely  on  Rule  lOb-18  only  if  the 
anticipated  benefits  from  doing  so 
exceed  any  anticipated  costs.  We 
believe  that  the  adopted  Rule  lOb-18 
amendments  should  impose  negligible 
costs,  if  any,  on  issuers,  and  should  not 
compromise  investor  {irotection.  As  an 
aid  in  evaluating  costs  and  reductions  in 
costs,  the  Proposing  Release  sought 
comments  concerning  the  public's 
views  as  well  as  any  supporting 
information.  Specifically,  we  requested 
comment  as  to  whether  the  proposed 
amendments  would  impose  greater  costs 
on  issuers  than  the  current  Rule.  We 
received  few  comments  regarding  costs 
and  those  that  we  did  receive  concerned 
the  treatment  of  blocks  and  mergers. 

The  adopted  amendments  wiu 
respect  to  block  purchsises  allow  issuers 
to  choose  to  purchase  one  block  per 
week  in  lieu  of  the  25%  ADTV  limit. 
Rather  than  a  complete  elimination  of 
the  block  exclusion,  the  amended 
volume  condition  allows  issuers  to  elect 
hetween  purchasing  one  block  per  week 
or  purchasing  within  the  25%  ADTV 
limit.  We  anticipate  that  large  issuers 
will  continue  to  rely  on  the  25%  volume 
limitation  as  their  liquidity  levels  will 
enable  them  to  effect  repurchases  in  an 
amount  that  equates  with  their  needs 
without  dominating  the  market  for  theii 
common  stock.  We  understand  that 
some  issuers  of  less  liquid  common 
stock  may  not  have  a  sufficient  ADTV 
to  piu-chase  even  one  5,000-share  block 
within  the  safe  harbor  using  the  25% 
limit.  We  anticipate  that  these  issuers 
will  rely  on  the  one  block  per  week 
exception.  We  further  expect  that  this 
exception  should  mitigate  the  concerns 
of  small  issuers  that  the  inability  to 
piu-chase  any  blocks  within  the  safe 
harbor  would  increase  costs.  In  light  of 
the  comments  we  solicited  in  the 
Proposing  Release,  we  expect  that 


certain  issuers  will  choose  this  block 
purchase  alternative  and  we  anticipate 
that  this  may  reduce  costs,  as  blocks 
may  be  less  costly  for  issuers  to  acquire. 
Next,  we  anticipate  that  including  block 
purchases  in  the  ADTV  calcidation 
should  reduce  costs  associated  with  the 
calculation  because  it  will  reduce  the 
burden  of,  and  the  potential  error 
associated  with,  subtracting  block 
purchases. 

Additionally,  the  adopted 
amendments  concerning  the  merger 
exclusion  will  permit  for  some  post 
merger  aimouncement  repurchases  to  be 
eligible  for  the  safe  harbor.  The 
Commission  did  not  adopt  a  blanket 
prohibition  with  respect  to  isafe  harbor 
repurchasing  post-merger 
announcement.  Some  commenters 
believed  that  such  an  amendment 
would  reduce  liquidity,  and  affect 
capital  allocation  strategies,  among 
other  thiitgs.  Instead,  the  adopted 
amendments  allow  for  certain  post 
merger  announcement  repurchases 
while  excluding  those  where  there  is  a 
heightened  incentive  to  manipulate.  For 
example,  certain  repurchases  that  reflect 
an  issuer's  repurchases  during  the  three- 
month  period  prior  to  a  merger 
announcement  are  sale  harbor  eligible, 
subject  to  the  25%  ADTV  limit.  We 
expect  that  the  allowance  for  certain 
safe  harbor  repurchasing  post  merger 
aimoimcement  should  mitigate  any 
adverse  effect  on  issuer  costs. 

B.  Costs  and  Benefits  of  the  Adopted 
Disclosure  Amendments 

1.  Benefits 

The  amendments  to  Regulations  S-K 
and  S-B  and  Forms  IQ-K.  10-KSB,  10^ 
Q,  10-OSB,  20-F  and  N-CSR  will 
provide  several  important  benefits  to 
investors  and  the  securities  markets  as 
a  whole.  The  new  repurchase  disclosure 
requirement  may  prevent  undetected 
manipulation  by  deterring  repurchase 
program  announcements  by  issuers  that 
do  not  intend  to  effect  repiirchases  but 
would  benefit  from  a  post    , 
announcement  increase  in  the  price  of 
their  common  stock.  The  disclosure 
requirement  will  increase  market 
transparency  by  providing  investors 
with  information  that  otherwise  has  not 
been  readily  available.  Issuers  use  their 
discretion  in  deciding  whether  and 
when  to  effect  repurchases.  Moreover, 
issuers  may  not  repurchase  all,  or  even 
any,  of  the  shares  they  are  authorized  to 
repurchase.  Before  adoption  of  these 
rules,  investors  and  market  participants 
have  not  had  ready  access  to 
information  that  would  help  them 
determine  the  amoimt  of  repurchasing 
effected  by  a  registrant  in  any  given  time 


period.  This  dtsclosure-wiU  provide 
more  complete  information  to  investors 
to  assist  them  in  better  assessing  an 
issuer,  its  activities,  and  its  stock  price. 
The  amendments  also  will  provide  a 

,  uniform  disclosure  system  concerning 
repurchases.  This  system  should  benefit 
investors  and  other  market  participants 
by  providing  repurchasing  information 
in  a  consistent  format  and  in  a  timely 
manner.  The  amendments  will  also 
provide  investors  with  useful 
information  concerning  the  manner  in 
which  a  company  makes  repurchases 
[e.g.,  through  open  market  purchases, 
tender  offers,  in  satisfaction  of  a 
company's  obligations  upon  exercise  of 
outstanding  put  options,  or  other 
transactions). 

Furthermore,  the  amendments  will 
shed  light  on  currently  undisclosed 
repurchases.  Before  adoption  of  these 
requirements,  only  certain  repurchasing 
activity  had  to  be  disclosed,  such  as 
repurchases  from  company  insiders  and 
certain  repurchases  by  closed-end 
funds.  The  final  rules  require 

*  comprehensive  repurchasing  disclosiu'e. 
For  example,  the  amendments  require 
disclosure  of  currently  undisclosed 
activity,  such  as  an  issuer  repurchasing 
its  stock  from  put  option  holders  who 
exercised  options  issued  by  the 
company. 

Additionally,  the  disclosure  will 
provide  investors' and  the  marketplace 
with  signaling  information.  An  issuer's 
repurchases  may  signal  information  to 
investors  such  as  an  issuer's  belief  that 
its  stock  is  imdervalued.  In  the  same 
way,  the  disclosure  could  signal 
information  about  market  trends. 

Finally,  the  disclosure  requirement 
will  also  provide  information  about  an 
issuer's  use  of  capital.  When  registering 
an  offering,  an  issuer  may  state  various 
uses  of  the  offering  proceeds,  including 
repurchasing.  The  new  periodic 
disclosure  will  provide  follow-up 
information  to  such  a  registration 
statement  disclosure.  It  is  also  a 
valuable  way  to  confirin  whether  any  of 
the  offering  proceeds  were  used  for 
repurchases.  All  of  these  benefits  will 
increase  market  efficiency. 

2.  Costs 

The  final  rules  require  issuers  to 
disclose,  with  respect  to  their 
repurchases,  the  total  number  of  shares 
(or  units)  repurchased,  the  average  price 
per  share,  the  niunber  of  shares  (or 
units)  that  were  repurchased  pursuant 
to  a  publicly  annoimced  plan  or 
program  and  the  maximiun  number  (or 
approximate  dollar  value)  of  shares  (or 
units)  that  may  yet  be  repurchased 
under  the  plans  or  programs.  The  final 
rules  will  increase  costs  for  all  reporting 
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compatiies  that  make  repurchases. 
However,  these  costs  may  be  mitigated 
somewnat  for  many  issuers  that 
currenfly  collect  and  publish  repurchase 
information  concerning  the  number  of 
shares  ^purchased,  the  total  dollar 
amouni  paid  for  the  repurchases  or  the 
average  price  paid  per  share,  and/or  the 
number  of  shares  or  dollar  amount    - 
available  for  repurchase  under  a 
particular  repurchase  program.^^z 
Although  we  are  not  changing  our  one 
hour  harden  estimate  reflected  in  the 
Proposing  Release,  we  also  have  slightly 
reduce^  the  reporting  burden  by 
elimins  ting  two  proposed  disclosure 
require  nents:  (l)that  issuers  disclose 
the  idei  itity  of  the  broker  used  to  effect 
the  dis<  losed  repurchases;  and  (2)  that 
issuers  identify  in  a  footnote  to  the  table 
each  pi  m  or  program  that  the  issuer  has 
not  pur  :hased  under  during  the  period 
coveret  by  the  table  and  whether  the 
issuer  s  till  intends  to  purchase  under 
that  pla  n  or  program.'^s 

We  ei  timate  that  it  will  take  an  issiier 
an  aver  ige  of  approximately  one  hour 
per  ann  ual,  semi-annual,  or  quarterly 
filing  tc  prepare  the  required  disclosing. 
The  est  mated  cost  per  registrant  of 
providi  ig  this  disclosure  per  filing  on 
Forms  :  O-Q,  10-QSB,  10-K,  10-KSB 
and  N-^  ]SR  is  SlSQ.i^'*  The  estimated 
cost  pel  issuer  of  providing  this 
disclosi  ire  per  filing  on  Form  20-F  is 


'  ^2  See  or  example,  CGS  Systems  International, 
Inc.  Repoi  is  First  Quarter  2002  Results,  PR 
Newswire  (April  29,  2002)  (publishing  the  number 
of  shares  i  epurchased,  the  average  price  paid  per 
share,  anc  the  remaining  number  of  shares  available 
for  repurc  lase  under  the  repurchase  program): 
Republic  Services,  Inc.  Reports  First  Quarter 
Earnings ,  'er  Shares  of  $0.32,  PR  Newswire  (April 
29.  2002)  publishing  the  number  of  shares 
repurchas  id,  the  total  dollar  amount  paid  for  the 
repurchaa  js,  and  the  dollar  amount  remaining 
under  the  repurchase  program):  Quotesmilh.com  IQ 
Loss  14  G  nts  a  Share,  Dow  Jones  Nevirs  Service 
(April  29,  2002)  (publishing  the  number  of  shares 
repurchas  id  and  the  average  price  paid  per  share): 
Gartner  Reports  Profitability  Improvement  for 
Fourth  Catisecutive  Quarter,  Business  Wire  (April 
24,2002)  publishing  the  number  of  shares 
repurchaa  sd  and  the  average  price  paid  per  share): 
Datascopt  Third  Quarter  Results.  PR  Nevwwire 
(April  24,  2002)  (publishing  the  number  of  shares 
repurchaa  sd  and  the  total  dollar  amount  paid):  and 
DST  Sysie  us,  Inc.  Announces  First  Quarter  2002 
Financial  'iesults.  PR  Newrswire  (April  24.  2002) 
(publishic  ;  the  number  of  shares  repurchased,  the 
average  pi  ice  paid  per  share,  as  well  as  the  fact  that 
the  repurc  liasing  was  done  through  a  private 
transactio:  i). 

'"  In  lit  u  of  this  disclosure,  the  final  rules 
require  thi  i  registrant  to  disclose  each  plan  or 
program  u  ider  which  the  issuer  does  not  intend  to 
make  fiuti  er  purchases. 

'^••This  [calculation  is  based  on  an  estimate  of  'A 
burden  ha  iir  of  internal  staff  time  and  'A  burden 
hour  of  th  rd-party  time  and  a  cost  of  S125.00  per 
hour  for  internal  staff  and  $300  per  hour  for 
services  provided  by  third  parties.  The  hourly  cost 
estimate  i^  based  on  consultations  with  several 
issuers  an|  law  firms  and  other  persons  who 
regularly  Assist  issuers  in  preparing  and  filing 
periodic  riports  with  the  Commission. 


$256,125  The  estimated  total  annual  cost 
of  providing  this  disclosure  for  all 
issuers  is  $879,870. 

IX.  Consideratioii  of  Promotion  of 
£fficieiicy.  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act  ^^^ 
and  Section  2(c)  of  the  Investment 
Company  Act  127  require  us,  when 
engaging  in  rulemaking  and  where  we 
are  required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  Section  23(a)(2)  of  the 
Exchange  Act  "s  requires  the 
Commission  in  adopting  rules  under  the 
Exchange  Act,  to  consider  the 
anticompetitive  effects  of  any  rules  it 
adopts  under  the  Exchange  Act.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  In  the 
Proposing  Release,  we  solicited 
comment  on  the  proposals'  effects  on 
efficiency,  competition,  and  capital 
formation.  Additionally  we  requested, 
but  did  not  receive,  comments  regardhag 
the  impact  of  the  proposed  amendments 
on  the  economy  generally  pursuant  to 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.129   - 
"  We  have  considered  the  proposed 
amendments  to  Rule  lOh-18  in  light  of 
4he  standards  of  Section  23(a)(2)  of  the 
Exchange  Act  and  believe  the  adopted 
amendments  should  not  impose  any 
biuden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Ebcchange  Act.  With  one  exception 
noted  below,  the  amended  safe  harbor 
will  apply  equally  to  all  issuers. 
Further,  Rule  lOh-18  is  not  the 
exclusive  means  by  which  issuers  may 
effect  purchases  of  their  common  stock. 
An  issuer  can  purchase  its  common 
stock  outside  the  safe  harbor  without 
raising  a  presiunption  of  manipulation. 
The  one  area  in  which  issuers  may  be 
treated  differently  is  the  adopted  timing 
condition  amendment.  This  amendment 


>2»  This  calculation  is  based  on  an  estimate  of  V4 
burden  hour  of-^iird-paity  time  and  'A  burden  hour 
of  internal  staff  time  and  a  cost  of  $125.00  per  hour 
for  internal  staff  and  $300  per  hour  for  services 
provided  by  third  parties.  The  hourly  cost  estimate 
is  based  on  consultations  with  several  issuers  and 
law  firms  and  other  persons  who  regularly  assist 
issuers  in  preparing  and  filing  periodic  reports  with 
the  Commission. 

"8 15  U.S.C.  78c(f). 

'"15U.S.C.80a-2(c). 

"•15U.S.C.  78w(a)(2). 

"»Pub.  L.  No.  104-121,  tit.  II,  110  Stat.  857 
(1996). 
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allows  issuers  whose  securities  are 
actively  traded  to  stay  in  the  market 
for — a  longer  period  of  time — 10 
minutes  instead  of  30  minutes  before 
the  scheduled  close  of  trading.  The 
modified  timing  condition  for  actively 
traded  issuers  will  not  impose  a 
significant  burden  on  small  issuers 
because  small  issuers  can  still  make  safe 
harbor  piuchases  diuing  a  trading  day 
or  elect  to  make  repurchases  outside  the 
safe  harbor.  They  would  be  treated 
differently  under  the  timing  condition 
for  only  a  20-minute  period.  We  believe 
that  differing  treatment  for  issuers  that 
meet  the  actively  traded  test  (ADTV  and 
public  float)  and  those  that  do  not  is 
necessary  because  issuer  repiuchases  of 
less  liquid  securities  would  likely  have 
a  greater  impact  on  the  price  of  those 
securities.  We  do  not  beheve  that  it 
would  be  appropriate  or  in  furtherance 
of  investor  protection  and  market 
integrity  to  provide  safe  harbor 
eligibility  for  repurchases  with  a  greater 
potential  for  undue  issuer  influence.  We 
believe  that  allowing  issuers  of  less 
liqmd  securities  to  remain  in  the  market 
with  the  protection  of  the  safe  harbor 
between  30  and  10  minutes  prior  to  the 
market  close  could  compromise  market 
integrity  and  erode  investor  confidence. 
We  expect  that  the  adopted  timing 
amendment  will  benefit  (1)  the 
marketplace  and  investors  by  providing 
additional  liquidity,  and  (2)  traders  by 
allowing  them  to  implement  a  trading 
strategy  for  a  longer  period  diiring  the 
day.  We  believe  that  the  amendment 
appropriately  recognizes  the  minimal 
risk  that  large  issuers'  repurchases  will 
unduly  influence  the  market,  thereby 
allowing  the  market  to  establish  seciirity 
prices  based  on  independent  market 
forces,  and  the  difference  in  issuer 
treatment  for  20  minutes  a  day  does  not 
create  a  significant  anti-competitive 
burden  on  non-actively  traded  issuers. 
Further,  we  do  not  believe  that  the 
adopted  safe  harbor  amendments  should 
have  a  significant  effect  on  competition 
because  all  issuers  have  the  option  of 
complying  with  the  manner,  volmne. 
time,  and  price  conditions. 

With  respect  to  disclosure,  the 
adopted  amendments  to  Forms  10-K, 
10-KSB,  10-Q.  10-QSB,  20-F  and  N- 
CSR  apply  equally  to  all  filers  who 
announce  that  they  intend  to  make 
repinchases.  Thus,  we  do  not  believe 
that  the  amendments  to  these  forms  will 
have  an  anti-competitive  effect. 

We  believe  that  the  Rule  lOb-18  safe 
harbor,  as  amended,  should  improve 
market  efficiency  in  the  trading  session 
following  a  market-wide  trading 
suspension  by  providing  enhanced 
liquidity.  We  further  believe  the 
adopted  amendments  will  improve 


market  efficiency  by  providing  greater 
clarity,  uniformity,  and  simplification  of 
the  safe  harbor  conditions.  An  efficient 
market  generally  promotes  capital 
formation. 

Moreover,  the  adopted  disclosure 
amendments  to  Forms  10-K,  10-KSB, 
10-Q,  10-QSK,  20-^  and  N-CSR  should 
enhance  market  efficiency  by  providing 
additional,  readily  accessible 
information  to  investors  concerning 
issuer  rep\ut:hase  activity.  Enhanced 
disclosure  will  allow  investors  to  make 
better-informed  investment  decisions. 
We  believe  the  increased  transparency 
of  issuer  activity  will  improve  market 
efficiency  and  bolster  investor 
confidence  in  our  securities  markets. 
Informed  investor  decisions  generally 
promote  market  efficiency  and  capital 
formation. 

X.  Final  Regulatory  Flexibility  Analysis 

The  Final  Regulatory  Flexibility 
Analysis  (FRF A)  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Ad.^^  This  FRFA  relates  to 
adopted  amendments  regarding  Rule 
lOb-18,  Regulations  S-K,  S-B,  Forms 
10-Q.  lO-QSB,  10-K,  10-KSB,  20-F,  N- 
CSR,  and  N-23C-1,  and  Rule  23c-l 
imder  the  Investment  Company  Act. 

A.  Need  for  and  Objectives  of  the 
Amendments 

The  adopted  Rule  lOb-18 
amendments  fulfill  several  objectives 
including  (1)  simplifying  and  updating 
the  Rule;  (2)  providing  additional 
liquidity  in  times  of  market  stress;  (3) 
fostering  investor  confidence;  and  (4) 
providing  a  risk  management  tool  to 
issuers.  Moreover,  the  adopted 
amendments  are  consistent  with  the 
objective  of  minimizing  the  effects  of  an 
issuer's  repurchases  on  the  market  price 
of  an  issuer's  common  stock  thereby 
furthering  our  objective  of  fostering 
markets  where  investors,  and 
particularly  an  issuer's  shareholders, 
should  be  able  to  rely  on  a  conunon 
stock  price  that  is  set  by  independent 
market  forces  and  not  influenced  in  a 
manipulative  manner  by  the  issuer. 

First,  the  amendments  simplify  and 
update  the  Rule  in  light  of  our 
experience  with  its  operation  and  to 
reflect  market  developments  since  its 
adoption.  The  adopted  amendments 
modify  the  definition  of  "Rule  lOb-18 
purchase"  to  incorporate  the  current 
"Rule  lOb-18  bid"  definition,  and  to 
apply  a  uniform  price  condition  among 
issuers.  The  safe  harbor  amendments 
also  clarify  the  scope  of  the  merger 
exclusion  and  modify  the  timing 
condition  for  actively  traded  issuers. 


Second,  the  amended  volume  condition 
provides  increased  liquidity  to  the 
markets  by  easing  the  veliune  condition 
in  the  trading  session  following  a 
market-wide  trading  suspension,  and 
provides  an  alternative  volume 
condition  allowing  issuers  to  ptircbase 
one  block  or  25%  of  their  ADTV  on  a 
^ven  day.  Third,  the  adopted 
amendments  foster  investor  confidence 
in  market  integrity  by  maintaining 
reasonable  limits  on  issuer  repurchasii^ 
activity  within  the  safe  harbor,  and 
facilitating  pricing  by  independent 
market  forces.  Fourth,  the  adopted 
amendments  provide  increased  clarity 
to  issuers  relying  on  the  Rule  to  better 
manage  the  risk  of  potential  liability 
associated  with  repiuchases. 

The  prime  objective  of  the  adopted 
disclosiue  amendments  is  to  provide 
investors  with  useful,  timely,  and 
readily  accessible  information  about 
issuer  repurchases.  The  adopted 
amendments  to  Regulations  S-K,  S-B, 
Forms  lO-Q,  lO-QSB,  10-K,  10-KSB, 
20-F  and  N-CSR  provide  investors  and 
the  marketplace  with  enhanced 
transparency  concerning  issuers' 
repiuchases  in  order  to  better  assess 
investment  decisions  and  issuers 
generally.  The  increased  transparency 
regarding  repurchasing  will  promote 
eidianced  evaluation  of  issuers,  their 
repurchases  and  the  effects  of  those 
repiuchases  on  the  issuers'  stock  prices 
and  the  market  place.  The  adopted 
amendments  also  provide  a  means  to 
monitor  and  assess  the  level  and  impact 
of  issuers'  repurchases. 

B.  Significant  Issues  Raised  by  Public 
Comments 

The  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  appeared  in  the 
Proposing  Release.  We  requested 
comment  on  the  IRFA,  including  the 
number  of  issuers  conducting 
repurchase  programs  that  are  small 
entities,  the  impact  the  proposals  would 
have  on  small  entities,  and  how  to 
quantify  the  impact.  We  received  no 
comment  letters  regarding  the  IRFA. 

C.  Small  Entities  Subject  to  the 
Amendments 

Exchange  Act  Rule  0-1 0(a) '^i  defines 
an  entity,  other  than  an  investment 
company,  to  be  a  "small  business"  or 
"small  organization"  if  it  has  total  assets 
of  $5  million  or  less  on  the  last  day  of 
its  most  recent  fiscal  year."^  jn  the 


"osU.S.C.  603. 


"il7CFR240.0-10(a). 

"'^  An  investment  company  is  a  smalhentity  if  it, 
together  with  other  investment  companies  in  the 
same  group  of  related  investment  companies,  has 
net  assets  of  S50  million  or  less  as  of  the  end  of 
its  most  recent  fiscal  year.  17  CFR  270.0-10. 
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KFA  of  the  Proposing  Release,  we 
estimated  that  approximately  3  issuers 
that  conducted  repurchases  in  2000  had 
assets  of  less  than  $5  million.  Presently 
we  estimate  that  approximately  4 
issuers,  other  than  investment 
companies,  that  conducted  repurchases 
in  2002  had  assets  of  less  than  $5 
million. '33  ^g  estimate  that 
approximately  7  closed-end  funds  are 
small  entities  that  conducted 
repurchases  in  2002.  We  sought 
comment  on  the  number  of  issuers 
engaged  in  repurchases  of  their  stock 
that  are  small  entities.  We  also  sought 
comment  regarding  thfrnumber  of 
issuers  that  would  make  the  proposed 
disclosures  following  open  market  and 
privately  negotiated  purchases  each 
quarter  and  the  number  of  those  issuers 
that  are  small  entities.  No  commenters 
responded  with  the  requested  data. 

D.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

The  Rule  lOb-ia  adopted 
amendments  will  not  impose  any  new 
reporting,  record  keeping,  or  other 
compliance  requirements.  The 
amendments  to  Regulations  S-K,  S-B, 
Forms  10-K,  10-KSB.  10-Q.  10-QSB, 
20-F  and  N-CSR  add  a  new  disclosure 
item  for  issuer  purchases  of  equity 
securities.  As  stated  in  Section  X.  C 
above,  approximately  11  issuers  who 
conducted  repurchase  programs  in  20G2 
were  small  entities.  We  believe  no 
additional  skills  beyond  those  currently 
possessed  by  issuers  (and  broker- 
dealers)  will  be  necessary  to  prepare  the 
forms  in  accordamce  with  the  adopted 
disclosure  amendments  or  to  comply 
with  the  adopted  Rule  lOb-18 
amendments. 

E.  Agency  Action  To  Minimize  the  Effect 
on  Small  Entities 

As  required  by  the  Regulatory 
Flexibility  Act,  we  have  considered 
alternatives  that  woiUd  accomplish  our 
stated  objectives,  while  minimising  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
amendments,  we  considered  the 
following  alternatives: 

•  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
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timetables  that  take  into  account  the 
resources  available  to  small  entities; 

•  Th^  clarification,  consolidation,  or 
simplification  of  filing  or  posting 
requirements; 

•  Th^  use  of  performance  rather  than 
design  4andards;  and 

•  An  exemption  from  coverage  of  the 
amendments,  or  any  part  of  them,  for 
small  entities. 

With  tespect  to  the  adopted  Rule  10b- 
18  amendments,  we  believe  that  the 
establishment  of  different  requirements 
for  small  entities,  other  than  the  timing 
amendnient,  is  neither  necessary  nor 
practicable,  because  the  safe  harbor 
amendments  provide  a  voluntary  safe 
harbor.  The  adopted  timing  amendment 
allows  iisuers  of  more  liquid  securities 
to  remaih  in  the  market  effecting  Rule 
lOb-18  Repurchases  for  20  minutes  more 
per  day  than  issuers  of  less  actively 
traded  securities.  We  did  not  believe  it 
is  appropriate  to  provide  safe  harbor 
eligibili^  near  the  close  of  trading  for 
less  liqu  d  securities  as  such  activity 
potentia  ly  could  affect  the  closing  price 
of  seciu-i  ty  through  undue  issuer 
influence  Such  activity  could  diminish 
investor  confidence  that  common  stock 
prices  ai  b  set  by  independent  market 
forces  ai  d  erode  market  integrity. 

The  Rule  lOb-18  amendments  should 
not  adve  rsely  affect  small  entities 
because  iiey  do  not  impose  any  new 
reportin] ,  record  keeping  or  compliance 
requiren  ents.  Therefore,  it  is  not 
feasible  1  o  further  clarify,  consolidate  or 
simplify  the  safe  harbor  for  small 
entities.  Further,  it  does  not  seem 
necessary  to  develop  separate 
requirements  for  small  entities  with 
respect  to  the  adopted  amendments  to 
Regulations  S-K.  S-B,  Forms  10-K,  10- 
KSB,  104q,  10-QSB.  20-F  and  N-CSR. 
because  We  think  all  issuers,  including 
issuers  tkat  are  small  entities,  already 
have  thi^  information  readily  available 
or  would  not  meet  objectives. 

XI.  Statdtory  Basis  and  Text  of  Adopted 
Amendments 

The  Rule  amendments  are  being 
adopted  bursuant  to  Sections  2,3, 
9(a)(6).  lb(b).  12. 13(e).  15.  15(c),  and 
23(a)  of  t  le  Exchange  Act,  15  U.S.C. 
78b,  78c,  78i(a)(6),  78j(b),  78m(e), 
780(c),  7  Jo(d)  and  78w(a),  and  Sections 


8,  23.  24(a),  30.  31,  and  38  of  the 
Investment  Company  Act,  15  U.S.C. 
80a-8,  80a-23.  80a-24(a),  80a-29,  80a- 
30,  and  80a-37. 

List  of  Subjects 

17CFRPart228 

Reporting  and  record  keeping 
requirements.  Securities,  Small 
businesses. 

1 7  CFR  Parts  229  and  249 

Reporting  and  record  keeping 
requirements,  Securities. 

17  CFR  Part  240 

Brokers,  Dealers,  Issuers,  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
record  keeping  requirements.  Securities. 

■  For  the  reasons  set  forth  in  the 
preamble,  Title  17,  Chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  22&-INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

■  1.  The  general  authority  citation  for 
part  228  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g.  77h,  77j, 
77k,  77s.  77Z-2,  77z-3,  77aa(25),  77aa(26). 
77ddd,  77eee,  77ggg.  77hhh,  77jjj,  77nnn, 
77SSS,  781.  78m.  78n,  78o,  78u-5,  78w,  7811. 
78mm,  80a-8,  80a-29,  80a-30,  80a-37,  80b- 
11,  7201  et  seq.;  and  18  U.S.C.  1350,  unless 
otherwise  noted. 
***** 

■  2.  Section  228.703  is  added  to  read  as 
follows: 

§228.703  (Item  703)    Purchases  of  equity 
securities  by  the  small  business  issuer  and 
affiliated  purchasers. 

(a)  In  the  following  tabular  format, 
provide  the  information  specified  in 
paragraph  (b)  of  this  Item  with  respect 
to  any  purchase  made  by  or  on  behalf 
of  the  small  business  issuer  or  any 
"affiliated  purchaser,"  as  defined  in 
§  240.10b-18(a)(3)  of  this  chapter,  of 
shares  or  other  units  of  any  class  of  the 
small  business  issuer's  equity  securities 
that  is  registered  by  the  small  business 
issuer  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  781). 
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Period 


Month  #1  (iden- 
tify beginning 
and  ending 
dates). 


Month  #2  (iden- 
tify t>eginning 
and  ending 
dates). 


Month  #3  (iden- 
tify beginning 
and  ending 
dates). 

Total. 


Total  number  of  shares  (or 
units)  purcftased 


Average  pnce  paid  per 
share  (or  unit) 


(c) 
Total  number  of  shares  (or 
units)  purchased  as  part  of  pub- 
licly smnounced  plans  or  pro- 
grams 


(b)  The  table  shall  include  the 
following  information  for  each  class  or 
series  of  securities  for  each  month 
included  in  the  period  covered  by  the 
report: 

(1)  The  total  number  of  shares  {or 
units)  purchased  (column  (a)); 

Instruction  to  Paragraph  (b)(1)  of  Item 
703 

Include  in  this  column  all  small 
business  issuer  repinchases,  including 
those  made  pursuant  to  publicly 
announced  plans  or  programs  and  those 
not  made  pursuant  to  publicly 
announced  plans  or  programs.  Briefly 
disclose,  by  footnote  to  the  table,  the 
number  of  shares  purchased  other  than 
through  a  publicly  announced  plan  or 
program  and  the  natine  of  the 
transaction  (e.g.,  whether  the  purchases 
were  made  in  open-market  transactions, 
tender  offers,  in  satisfaction  of  the 
company's  obligations  upon  exercise  of 
outstanding  put  options  issued  by  the 
company,  or  other  transactions). 

(2)  The  average  price  paid  per  share 
(or  unit)  (colimm  (b)); 

(3)  The  total  number  of  shares  (or 
units)  purchased  as  part  of  publicly 
announced  repurchase  plans  or 
programs  (column  (c));  and 

(4)  The  maximiun  number  (or 
approximate  dollar  value)  of  shares  (or 
units)  that  may  yet  be  purchased  under 
the  plans  or  programs  (colmnn  (d)). 


Instructions  to  Paragraphs  (b)(3)  and 
(b)(4)  of  Item  703 

1.  In  the  table,  disclose  this 
information  in  the  aggregate  for  all  plans 
or  programs  publicly  announced. 

2.  Bv  footnote  to  the  table,  indicate: 

a.  The  date  each  plan  or  program  was 
announced; 

b.  The  dollar  amount  (or  share  or  unit 
amount)  approved; 

c.  The  expiration  date  (if  any)  of  each 
plan  or  program; 

d.  Each  plan  or  program  that  has 
expired  during  the  period  covered  by 
the  table;  and 

e.  Each  plan  or  program  the  small 
business  issuer  has  determined  to 
terminate  prior  to  expiration,  or  under 
which  the  small  business  issuer  does 
not  intend  to  make  further  purchases. 

Instruction  to  Item  703 

Disclose  all  purchases  covered  by  this 
Item,  including  purchases  that  do  not 
satisfy  the  conditions  of  the  safe  harbor 
of  §  240.10b-18  of  this  chapter. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  HUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

■  3.  The  general  authority  citation  to  Part 
229  is  revised  to  read  as  follows: 


Maximum  numt>er  (or 

approximate  dollar  value)  of 

shares  (or  units)  that  may  yet 

be  purchased  under  the  plans 

or  programs 


Authority:  15  U.S.C.  77e,  77f.  77g,  77h,  77j, 
77k,  77s.  77Z-2,  77z-3.  77aa(25),  77aa(26). 
77ddd,  77eee,  77ggg,  77hhh,  77iii,  77jjj. 
77nnn,  77sss,  78c,  78i.  78j.  781.  78m,  78n. 
78o,  78U-5,  78w,  78//.  78mm,  79e,  79j,  79n, 
79t,  80a-8,  80a-9,  80a-20,  80a-29,  80a-30, 
80a-31(c),  80a-37,  80a-38{a),  80a-39,  80b- 
11,  7201  et  seq.;  and  18  U.S.C.  1350,  imless 
otherwise  noted. 
***** 

■  4.  Section  229.703  is  added  to  read  as 
follows: 

§229.703  (Item  703)    Purchases  of  equity 
securities  by  the  issuer  and  affiliated 
purchasers. 

(a)  In  the  following  tabular  format, 
provide  the  information  specified  in 
paragraph  (b)  of  this  Item  with  respect 
to  any  purchase  made  by  or  on  behalf 
of  the  issuer  or  any  "affiliated 
purchaser,"  as  defined  in  §  240.10b- 
18(a)(3)  of  this  chapter,  of  shares  or 
other  imits  of  any  class  of  the  issuer's 
equity  securities  that  is  registered  by  the 
issuer  pursuant  to  section  12  of  the 
Exchange  Act  (15  U.S.C.  781). 
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Issuer  Pui  phases  of  Equity  Securities 


Period 


(a) 

Total  number  of  shares  (or 

units)  purchased 


Average  price 
shais  ' 


(b) 

paid  per 
(or  unit) 


(c) 
Total  number  of  shares  (or 
units)  purchased  as  part  of  pub- 
licly announced  plans  or  pro- 
grams 


(d) 
Maximum  number  (or  approxi- 
mate dollar  value)  of  shares  (or 

units)  tfiat  may  yet  be  pur- 
chased under  the  plans  or  pro- 
grams 


Month  #1  (iden- 
tify beginning 
andeixJing 
dates). 


Month  #2  (iden- 
tify beginning 
and  ending 
dates). 


Month  #3  (iden- 
tify beginning 
and  endmg 


Total. 


(b)  The  table  shall  include  the 
following  information  for  each  class  or 
series  of  securities  for  each  month 
included  in  the  period  covered  by  the 
report: 

Tl)  The  total  number  of  shares  (or 
units)  purchased  (colimm  (a)); 

Instruction  toparaffaph  (b)(1)  of  Item 
703 

Include  in  this  column  all  issuer 
repurchases,  including  those  made 
pursuant  to  publicly  announced  plans 
or  programs  and  those  not  made 
pursuant  to  publicly  annoimced  plans 
or  programs.  Briefly  disclose,  by 
footnote  to  the  table,  the  number  of 
shares  purchased  other  than  through  a 
publicly  announced  plan  or  program 
and  the  nature  of  the  transaction  [e.g., 
whether  the  purchases  were  made  in 
open-market  transactions,  tender  offers, 
in  satis&ction  of  the  company's 
obligations  upon  exercise  of  outstanding 
put  options  issued  by  the  company,  or 
other  transactions). 

(2)  The  average  price  paid  per  share 
(or  unit)  (column  fb)); 

(3)  The  total  number  of  shares  (or 
units)  purchased  as  part  of  publicly 
annoiuiced  repiuchase  plans  or 
prooams  (column  (c)];  and 

(4)  The  maximum  nimiber  (or 
approximate  dollar  value)  of  shares  (or 
imits)  that  may  yet  be  purchased  luider 
the  plans  or  programs  (colimin  (d)]. 

Instructions  to  Paragraphs  (b)(3)  and 
(b)(4)  of  Item  703 

1.  In  the  table,  disclose  this 
information  in  the  aggregate  for  all  plans 
or  programs  pulilicly  announced. 

2.  Bv  footnote  to  the  table,  indicate; 
a.  Tne  date  each  plan  or  program  was 

announced; 


b.  The  loUar  amoimt  (or  share  or  unit 
amount)  approved; 

c.  The  ^xpiration  date  (if  any)  of  each 
plan  or  p  -ogram; 

d.  Eacl  plan  or  program  that  has 
expired  c  uring  the  period  covered  by 
the  table;  and 

e.  Eacb  plan  or  program  the  issuer  has 
determin  ad  to  terminate  prior  to 
expiratio  i,  or  under  which  the  issuer 
does  not  intend  to  make  further 
purchase  s. 

Instruction  to  Item  703    . 

all  purchases  covered  by  this 
including  purchases  that  do  not 
conditions  of  the  safe  harbor 
.:  Ob-18  of  this  chapter. 


Disclose 
Item, 
satisfy 
of  §  240 


the 


PART  24b— GENERAL  RULES  AND 
REGUm  nONS,  SECURmES 
EXCHAfy  GE  ACT  OF  1934 


■  5.  The 
Part  240 


;eneral  authority  citation  for 
jarties  revised  as  follows: 


77t  t, 


Authorfy:  15  U.S.C.  77c,  77d,  77g,  77j, 
,  77Z-3,  77eee,  77ggg,  77nnn, 
.  78c,  78d,  78e,  78f,  78g,  78i,  78j, 
78k-l,  78i,  78in,  78n.  78o,  78p, 
;  '8u-5,  78w,  78x,  78W,  78inm,  79q, 
80-23,  80a-29,  80-37,  80b-3. 
80b-ll,  7201  et  seq.;  and  18  U.S.C. 
unli  iss  otherwise  noted. 


77s,  772-: 
77SSS, 
78J-1.  781 
78q,  78s 
79t,  80-2( 
80b-4, 
1350, 


6.  Section  240.10b-18  is  revised  to 
read  as  fi  )Ilows: 


10b -18 


§240 
securitiei 


1. 
issuer 
with  a  " 
man 
the  Act 


ipul  it: 


Purctiases  of  certain  equity 
by  the  Issuer  and  others. 


Prelimiitiry  Notes  to  §240.10b-18 

Section  240.10b-18  provides  an 
its  affiliated  purchasers) 
J  afe  harbor"  from  liability  for 
ion  under  sections  9(a)(2)  of 
4nd  §  240.10b-5  under  the  Act 


solely  by  reason  of  the  manner,  timing, 
price,  and  volume  of  their  repurchases 
when  they  repurchase  the  issuer's 
common  stock  in  the  market  in 
accordance  with  the  section's  manner, 
timing,  price,  and  volume  conditions. 
As  a  safe  harbor,  compliance  with 
§  240.10b-18  is  voluntary.  To  come 
within  the  safe  harbor,  however,  an 
issuer's  repurchases  must  satisfy  (on  a 
daily  basis)  eadi  of  the  section's  four 
conditions.  Failure  to  meet  any  one  of 
the  four  conditions  will  remove  all  of 
the  issuer's  repurchases  firom  the  safe 
harbor  for  that  day.  The  safe  harbor, 
moreover,  is  not  available  for 
repurchases  that,  although  made  in 
technical  compliance  with  the  section, 
are  part  of  a  plan  or  scheme  to  evade  the 
federal  securities  laws.     " 

2.  Regardless  of  whether  the 
repurchases  are  effected  in  accordance 
with  §  240.10b-18,  reporting  issuers 
must  report  their  repurchasing  activity 
as  required  by  Item  703  of  Regulations 
S-K  and  S-B  (17  CFR  229.703  and 
228.703)  and  Item  15(e)  of  Form  20-F 
(17  CFR  249.220f)  (regarding  foreign 
private  issuers),  and  closed-end 
management  investment  companies  that 
are  registered  imder  the  Investment 
Company  Act  of  1940  must  report  their 
repurchasing  activity  as  required  by 
Item  8  of  Form  N-CSR  (17  CFR  249.331; 
17  CFR  274.128). 

(a)  Definitions.  Unless  otherwise 
provided,  all  terms  used  in  this  section 
shall  have  the  same  meaning  as  in  the 
Act.  In  addition,  the  following 
definitions  shall  apply: 

(1)  AD7V  means  the  average  daily 
trading  volume  reported  for  the  security 
during  the  four  calendar  weeks 
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preceding  the  week  in  which  the  Rule 
lOb-18  purchase  is  to  be  effected. 

(2)  Affiliate  means  any  person  that 
directly  or  indirectly  controls,  is 
controlled  by,  or  is  luider  common 
control  with,  the  issuer. 

(3)  Affiliated  purchaser'means: 
(i)  A  person  acting,  directly  or 

indir^ly,  in  concert  with  the  issuer  for 
the  purpose  of  acquiring  the  issuer's 
securities;  or 

(ii)  An  affiliate  who,  directly  or 
indirectly,  controls  the  issuer's 
piurhases  of  such  securities,  whose 
purchases  are  controlled  by  the  issuer, 
or  whose  purchases  are  under  common 
control  with  those  of  the  issuer; 
Provided,  however,  that  "affiliated 
piurhaser"  shall  not  include  a  broker, 
dealer,  or  other  person  solely  by  reason 
of  such  broker,  dealer,  or  other  person 
effecting  Rule  lOb-18  purchases  on 
behalf  of  the  issuer  or  for  its  accoimt, 
and  shall  not  include  an  officer  or 
director  of  the  issuer  solely  by  reason  of 
that  officer  or  director's  participation  in 
the  decision  to  authorize  Rule  lOb-18 
purchases  by  or  on  behalf  of  the  issuer. 

(4)  Agent  independent  of  the  issuer 
has  the  meaning  contained  in  §  242.100 
of  this  chapter. 

(5)  Block  means  a  quantity  of  stock 
that  either: 

(i)  Has  a  purchase  price  of  $200,000 
or  more;  or 

(ii)  Is  at  least  5,000  shares  and  has  a 
purchase  price  of  at  least  $50,000;  or 

(iii)  Is  at  least  20  round  lots  of  the 
security  and  totals  150  percent  or  more 
of  the  trading  volume  for  that  security 
or,  in  the  event  that  trading  volume  data 
are  unavailable,  is  at  least  20  round  lots 
of  the  security  and  totals  at  least  one- 
tenth  of  one  percent  (.001)  of  the 
putstanding  shares  of  the  security, 
exclusive  of  any  shares  owned  by  any 
affiliate;  Provided,  however.  That  a 
block  under  paragraph  (a)(5)(i),  (ii),  and 
(iii)  shall  not  include  any  amoimt  a 
broker  or  dealer,  acting  as  principal,  has 
accumulated  for  the  purpose  of  sale  or 
resale  to  the  issuer  or  to  any  affiliated 
purchaser  of  the  issuer  if  the  issuer  or 
such  affiliated  purchaser  knows  or  has 
reason  to  know  that  such  amount  was 
accumulated  for  such  purpose,  nor  shall 
it  include  any  amount  that  a  broker  or 
dealer  has  sold  short  to  the  issuer  or  to 
any  affiliated  piuchaser  of  the  issuer  if 
the  issuer  or  such  affiliated  purchaser 
knows  or  has  reason  to  know  that  the 
sale  was  a  short  sale. 

(6)  Consolidated  system  means  a 
consolidated  transaction  or  quotation 
reporting  system  that  collects  and 
publicly  disseminates  on  a  current  and 
continuous  basis  transaction  or 
quotation  information  in  common 
equity  securities  pursuant  to  an  effective 


transaction  reporting  plan  (as  defined  in 
§  240.1lAa3-l)  or  a  national  market 
system  plan  (as  defined  in  §  240.11Aa3- 
2). 

(7)  Market-wide  trgding  suspension 
means  a  market-wide  trading  halt  of  30 
minutes  or  more  that  is: 

(i)  Imposed  piu^uant  to  the  rules  of  a 
national  securities  exchange  or  a 
national  securities  association  in 
response  to  a  market-wide  decline 
during  a  single  trading  session;  or 

(ii)  Declared  by  the  Commission 
pursuant  to  its  authority  under  section 
12{k)  of  the  Act  (15  U.S.C.  78/  (k)). 

(8)  Plan  has  the  meaning  contained  in 
§  242.100  of  this  chapter. 

(9)  Principal  market  for  a  security 
means  the  single  secimties  market  with 
the  largest  reported  trading  volume  for 
the  security  during  the  six  full  calendar 
months  preceding  the  week  in  which 
the  Rule  lOb-18  purchase  is  to  be 
effected. 

(10)  Public  float  value  has  the 
meaning  contained  in  §  242.100  of  this 
chapter. 

(11)  Purchase  price  means  the  price 
paid  per  share  as  reported,  exclusive  of 
any  commission  paid  to  a  broker  acting 
as  agent,  or  commission  equivalent, 
mark-up,  or  differential  paid  to  a  dealer. 

(12)  Riskless  principal  transaction 
means  a  transaction  in  which  a  broker 
or  dealer  after  having  received  an  order 
fix)m  an  issuer  to  buy  its  secvuity,  buys 
the  security  as  principal  in  the  market 
at  the  same  price  to  satisfy  the  issuer's 
buy  order.  The  issuer's  buy  order  must 
be  effected  at  the  same  price  per-share 
at  which  the  broker  or  dealer  bought  the 
shares  to  satisiy  the  issuer's  buy  order, 
exclusive  of  any  explicitly  disclosed 
markup  or  markdown,  conunission 
equivalent,  or  other  fee.  In  addition, 
only  the  first  leg  of  the  transaction, 
when  the  broker  or  dealer  buys  the 
security  in  the  market  as  principal,  is 
reported  under  the  rules  of  a  self- 
regulatory  organization  or  under  the 
Act.  For  purposes  of  this  section,  the 
broker  or  dealer  must  have  written 
policies  and  procedures  in  place  to 
assure  that,  at  a  minimum,  the  issuer's 
buy  order  was  received  prior  to  the 
offsettirig  transaction;  the  offsetting 
transaction  is  allocated  to  a  riskless 
principal  accoimt  or  the  issuer's  account 
within  60  seconds  of  the  execution;  and 
the  broker  or  dealer  has  supervisory 
systems  in  place  to  produce  records  that 
enable  the  broker  or  dealer  to  accurately 
and  readily  reconstruct,  in  a  time- 
sequenced  manner,  all  orders  effected 
on  a  riskless  principal  basis. 

(13)  Rule  lOb-1 8  purchase  means  a 
pin-chase  (or  any  bid  or  limit  order  that 
would  effect  such  purchase)  of  an 
issuer's  common  stock  (or  an  equivalent 


interest,  including  a  unit  of  beneficial 
interest  in  a  trust  or  limited  partnership 
or  a  depository  share)  by  or  for  the 
issuer  or  any  affiliated  purchaser 
(including  riskless  principal 
transactions).  However,  it  does  not 
include  any  purchase  of  such  security: 

(i)  Effected  during  the  appUcable 
restricted  period  of  a  distribution  that  is 
subiect  to  §  242.102  of  this  chapter; 

(ii)  Effected  by  or  for  an  issuer  plan 
by  an  agent  independent  of  the  issuer; 

(iii)  Effected  as  a  fractional  share 
purchase  (a  fractional  interest  in  a 
security)  evidenced  by  a  script 
certificate,  order  form,  or  similar 
document; 

(iv)  Effected  during  the  period  from 
the  time  of  public  aimouncement  (as 
defined  in  §  230.165(f))  of  a  merger, 
acquisition,  or  similar  transaction 
involving  a  recapitalization,  until  the 
earlier  of  the  completion  of  such 
transaction  or  the  completion  of  the  vote 
by  target  shareholders.  This  exclusion 
does  not  apply  to  Rule  lOb-18 
purchases: 

(A)  Effected  during  such  transaction 
in  which  the  consideration  is  solely 
cash  and  there  is  no  valuation  period;  or 

(B)  Where: 

(1)  The  total  volume  of  Rule  lOb-18 
purchases  effected  on  any  single  day 
does  not  exceed  the  lesser  of  25%  of  the 
security's  four-week  ADTV  or  the 
issuer's  average  daily  Rule  lOb-18 
purchases  during  the  three  full  calendar 
months  preceding  the  date  of  the 
announcement  of  such  transaction; 

(2)  The  issuer's  block  purchases 
effected  pursuant  to  paragraph  (b)(4)  of 
this  section  do  not  exceed  the  average 
size  and  frequency  of  the  issuer's  block 
purchases  effected  pursuant  to 
paragraph  (b)(4)  of  this  section  during 
the  three  full  calendar  months 
preceding  the  date  of  the  aimouncement 
of  such  transaction;  and 

(5)  Such  purchases  are  not  otherwise 
restricted  or  prohibited; 

(v)  Effected  pursuant  to  §  240.13e-l; 

(vi)  Effected  pursuant  to  a  tender  offer 
that  is  subject  to  §  240.13e-4  or 
specifically  excepted  from  §  240.13e-4; 
or 

(vii)  Effected  pursuant  to  a  tender 
offer  that  is  subject  to  section  14(d)  of 
the  Act  (15  U.S.C.  78n(d))  and  the  rules 
and  regulations  thereunder. 

(b)  Conditions  to  be  met.  Rule  lOb-18 
purchases  shall  not  be  deemed  to  have 
violated  the  anti-manipulation 
provisions  of  sections  9(a)(2)  or  10(b)  of 
the  Act  (15  U.S.C.  78i(a)(2)  or  78j(b)),  or 
§  240.10b-5  under  the  Act,  solely  by 
reason  of  the  time,  price,  or  amount  of 
the  Rule  lOb-18  purchases,  or  the 
number  of  brokers  or  dealers  used  in 
connection  with  such  purchases,  if  the 
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issuer  or  affiliated  purchaser  of  the 
issuer  effects  the  Rule  lOb-18  purchases 
according  to  each  of  the  following 
conditions: 

(1)  One  broker  dt  dealer.  Rule  10b-l« 
purchases  must  be  effected  from  or 
through  only  one  broker  or  dealer  on 
any  single  day;  Provided,  however,  that: 

(i)  The  "one  broker  or  dealer" 
condition  shall  not  apply  to  Rule  10b- 
18  purchases  that  are  not  solicited  by  or 
on  behalf  of  the  issuer  or  its  affihated 
purchaser(s); 

(ii)  Where  Rule  lOb-18  purchases  are 
effected  by  or  on  behalf  of  more  than 
one  affiliated  purchaser  of  the  issuer  (or 
die  issuer  and  one  or  more  of  its 
affiliated  purchasers)  on  a  single  day, 
the  issuer  and  all  affiliated  purchasers 
must  use  the  same  broker  or  dealer^and 

(iii)  Where  Rule  lOb-18  purchases  are 
effected  on  behalf  of  the  issuer  by  a 
broker-dealer  that  is  not  an  electronic 
communication  network  (ECN)  or  other 
alternative  trading  system  (ATS),  that 
broker-dealer  can  access  ECN  or  other 
ATS  liquidity  in  order  to  execute 
repurchases  on  behalf  of  the  issuer  (or 
any  affiliated  purchaser  of  the  issuer)  on 
that  day. 

(2)  Time  of  purchases.  Rule  lOb-18 
purchases  must  not  be: 

(i)  The  opening  (regular  way) 
purchase  reported  in  the  consolidated 
system; 

(ii)  Effected  during  the  10  minutes 
before  the  scheduled  close  of  the 
primary  trading  session  in  the  principal 
market  for  the  security,  and  the  10 
minutes  before  the  scheduled  close  of 
the  primary  trading  session  in  the 
market  where  the  purchase  is  effected, 
.  for  a  security  that  has  an  ADTV  value 
of  $1  million  or  more  and  a^public  float 
value  of  $150  million  or  more;  and 

(iii)  Effected  during  the  30  minutes 
before  the  scheduled  close  of  the 
primary  trading  session  in  the  principal, 
market  for  the  security,  and  the  30 
minutes  before  the  scheduled  close  of 
the  primary  trading  session  in  the 
market  where  the  piirchase  is  effected, 
for  all  other  securities; 

(iv)  However,  for  purposes  of  this 
section.  Rule  lOb-18  piuchases  may  be 
effected  following  the  close  of  the 
primary  trading  session  until  the 
termination  of  the  period  in  which  last 
sale  prices  arejreported  in  the 
consolidated  system  so  long  as  such 
purchases  are  effiscted  at  prices  that  do 
not  exceed  the  lower  of  the  closing  price 
of  the  primary  trading  session  in  the 
principal  market  for  die  security  and 
any  lower  bids  or  sale  prices 
subsequently  reported  in  the 
consolidated  system,  and  all  of  this 


section's  ( :onditions  are  met.  However, 
for  purpoi  ;es  of  this  section,  the  issuer 
may  use  c  ne  broker  or  dealer  to  effect 
Rule  lOb- 18  purchases  during  this 
period  that  may  be  different  from  the 
broker  or  dealer  that  it  used  during  the 
primary  tiading  session.  However,  the 
issuer's  Rule  lOb-18  purchase  may  not 
be  the  opening  transaction  of  the  session 
followingrthe  close  of  the  primary 
trading  session. 

(3)  Pricf  of  purchases.  Rule  lOb-18 
purchase^  must  be  effected  at  a 
purchase  price  that: 

(i)  Does  not  exceed  the  highest 
independ  mt  bid  or  the  last  independent 
transactio  a  price,  whichever  is  higher, 
quoted  or  reported  in  the  consolidated 
system  at  the  time  the  Rule  lOb-18 
purchase  s  effected; 

(ii)  For  securities  for  which  bids  and 
transactio  a  prices  are  not  quoted  or 
reported  i  a  the  consolidated  system. 
Rule  lOb-  18  purchases  must  be  effected 
at  a  purct]  ase  price  that  does  not  exceed 
the  highei  ;t  independent  bid  or  the  last 
independ  jnt  transaction  price, 
whicheve  r  is  higher,  displayed  and 
dissemint  ted  on  any  national  securities 
exchange  or  on  any  inter-dealer 
quotation  system  (as  defined  in 
§  240.15c  !-ll)  that  displays  at  least  two 
priced  qu  stations  for  the  security,  at  the 
time  the  Rule  lOb-18  purchase  is 
effected;  And 

(iii)  Foi  all  other  securities,  Rule  10b- 
18  purchj  ses  must  be  effected  at  a  price 
no  highei  than  the  highest  independent 
bid  obtaii  led  from  three  independent 
dealers. 

(4)  Voli  ime  of  purchases.  The  total 
volume  of  Rule  lOb-18  purchases 
effected  by  or  for  the  issuer  and  any 
affiliated  purchasers  effected  on  any 
single  day  must  not  exceed  25  percent 
of  the  AlfrV  for  that  security;  However, 
once  each  week,  in  lieu  of  purchasing 
under  tha  25  percent  of  ADTV  limit  for 
that  day,  the  issuer  or  an  affiliated 
purchaser  of  the  issuer  may  effect  one 
block  pulchase  if: 

(i)  No  i^er  Rule  lOb-18  purchases 
are  effectkl  that  day,  and 

(ii)  The  block  purchase  is  not 
includediwhen  calculating  a  security's 
four  week  ADTV  under  this  section. 

(c)  Altamative  conditions.  The 
conditions  of  paragraph  (b)  of  this 
section  shall  apply  in  connection  with 
Rule  10b|-18  purchases  effected  during 
a  trading  session  following  the 
imposition  of  a  market-wide  trading 
suspensii  m,  except: 

(1)  Tha  t  the  time  of  purchases 
conditio]  i  in  paragraph  (b)(2)  of  this 
section  s  lall  not  apply,  either: 


(i)  From  the  reopening  of  trading  until 
the  scheduled  close  of  trading  on  the 
day  that  the  maiicet-widiB  trading 
suspension  is  imposed;  or 

iii)  At  the  opening  of  trading  on  the 
next  trading  day  imtil  the  scheduled 
close  of  trading  that  day,  if  a  market- 
wide  trading  suspension  was  in  effect  at 
the  close  of  trading  on  the  preceding 
day;  and 

(2)  The  volume  of  purchases 
condition  in  paragraph  (b)(4)  of  this 
section  is  modified  so  that  the  amoimt 
of  Rule  lOb-18  purchases  must  not 
exceed  100  percent  of  the  ADTV  for  that 
security. 

(d)  Other  purchases.  No  presumption 
shall  arise  that  an  issuer  or  an  affiliated 
purchaser  has  violated  the  anti- 
manipulation  provisions  of  sections 
9(a)(2)  or  10(b)  of  the  Act  (15  U.S.C. 
78i(a)(2)  or  78j(b)),  or  §  240.10b-5  under 
the  Act,  if  the  Rule  lOb-18  purchases  of 
such  issuer  or  affiliated  purchaser  do 
not  meet  the  conditions  specified  in 
paragraph  (b)  or  (c)  of  this  section. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  7.  The  general  authority  citation  for 
Fart  249  and  the  sectional  authority  for 
§  249.308  are  revised  to  read  as  follows: 

Authority:  15  U.S.C.  78a.  et  seq.,  15  U.S.C. 
7201  et  seq.,  and  18  U.S.C.  1350,  unless 
otherwise  noted. 
***** 

Section  249.308  is  also  issued  under 
15  U.S.C.  80a-29  and  80a-37. 

***** 

■  8.  Amend  Form20-F,  Part  II 
(referenced  in  §  249.220f)  by  adding  new 
Item  16E  to  read  as  follows: 

Note:  The  text  of  Form  20-F  does  not,  and  ' 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  RegulatioBS. 

Form  2»^ 

***** 

FartH 


Item  16E    Purchases  of  Equity 
Securities  by  the  Issuer  and  Affiliated 
Purchasers. 

(a)  In  the  following  tabular  format, 
provide  the  information  specified  in 
para^ph  (b)  of  this  Item  with  respect 
to  any  purchase  made  by  or  on  behalf 
of  the  issuer  or  any  "affiliated 
purchaser,"  as  defined  in  §  240.10b- 
18(a)(3),  of  shares  or  other  units  of  any 
class  of  the  issuer's  equity  securities 
that  is  registered  by  the  issuer  pursuant 
to  section  12  of  the  Exchange  Act  (15 
U.S.C.  781). 
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Period 


Month  #1  (iden- 
tify beginning 
and  ending 
dates). 

Month  #2  (iden- 
tify tieginning 
and  ending 
dates). 

Month  #3  (iden- 
tify t>eginning 
and  ending 
dates). 

Month  #4  (iden- 
tify beginning 
and  ending 
dates). 

Month  #5  (iden- 
tify beginning 
and  ending 
dates). 

Month  #6  (iden- 
tify beginning 
and  ending 
dates). 

Month  #7  (iden- 
tify beginning 
and  ending 
dates). 

Month  #8  (iden- 
tify beginning 
and  ending 
dates). 

Month  #9  (iden- 
tify beginning 
and  encHng 
dates). 

Month  #10  (iden- 
tify beginning 
and  ending 
dates). 

Month  #1 1  (iden- 
tify beginning 
and  ending 
dates). 

Month  #12  (iden- 
tify beginning 
and  ending 
dates). 


Issuer  Purchases  of  Equity  Securities 


(a) 

Total  number  of  shares  (or 

units)  purchased 


Average  pnce  paid  per 
share  (or  units) 


(c) 
Total  number  of  shares  (or 
units)  purchased  as  part  of  pub- 
licly announced  ptevis  or  pro- 
grams 


(d) 
Maximum  number  (or  approxi- 
rrtate  dollar  value)  of  sfiares  (or 

units)  tfiat  may  yet  t>e  pur- 
cfiased  under  tfie  plans  or  pro- 
grams 


Total. 
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(b)  The  table  shall  include  the 
foUowing  information  for  each  class  or 
series  of  securities  for  each  month 
included  in  the  period  covered  by  the 
report: 

(1)  The  total  number  of  shares  (or 
units)  purchased  (column  (a)). 

Instruction  to  Paragmph  (b)(1)  of  Item 
16E 

hiclude  in  this  colunm  all  issuer 
repurchases,  including  those  made 
pursuant  to  publicly  aimoimced  plans 
or  programs  and  those  not  made 
pursuant  to  publicly  announced  plans 
or  programs.  Briefly  disclose,  by 
footnote  to  the  table,  the  number  of 
shares  purchased  other  than  through  a 
publicly  announced  plan  or  program 
and  the  nature  of  the  transaction  (e.g., 
whether  the  purchases  were  made  in 
open-market  transactions,  tender  offers, 
in  satisfaction  of  the  company's 
obligations  upon  exercise  of  outstanding 
put  options  issued  by  the  company,  or 
other  transactions). 

(2)  The  average  price  paid  per  share 
(or  unit)  (coliunn  (b)). 

(3)  The  number  of  shares  (or  units) 
purchased  as  part  of  a  publicly 
announced  repurchase  plan  or  program 
(column  (c)). 

(4)  The  maximum  number  (or 
approximate  dollar  value)  of  shares  (or 
imits)  that  may  yet  be  purchased  under 
the  plans  or  programs  (column  (d)). 

Instructions  to  Paragraphs  (b)(3)  and 
(b)(4)  of  Item  16E 

1.  In  the  table,  disclose  this 
information  in  the  aggregate  for  all  plans 
or  programs  publicly  announced. 

2.  By  footnote  to  the  table,  indicate: 

a.  The  date  each  plan  or  program  was 
announced; 

b.  The  dollar  amount  (or  share  or  luiit 
amount)  approved; 

c.  The  expiration  date  (if  any)  of  each 
plan  or  program; 

d.  £ach  plan  or  program  that  has 
expired  during  the  period  covered  by 
the  table;  and 

e.  Each  plan  or  program  the  issuer  has 
'  determined  to  terminate  prior  to 

expiration,  or  under  which  the  issuer 
does  not  intend  to  make  further 
purchases. 

Instruction  to  Item  WE 

Disclose  all  purchases  covered  by  this 
item,  including  purchases  that  do  not 
satisfy  the  conditions  of  the  safe  harbor 
of  §  240.10b-18.  Price  data  and  other 
data  shoidd  be  stated  in  the  same 
currency  used  in  the  issuer's  primary 
financial  statements  provided  in  Item  8 
of  this  Form. 


Am^d  Form  1 0-Q  (referenced  in  Form  1 0-K 

by  revising  the  caption  for  *        *        * 

Part  n  and  by  adding  paragraph  PART  n 

as  follows:  •        *        * 


■  9 
§249. 
Item  2  in 
(e)  to  real 


.30fl  i) 


Tfce 


text  of  Fonn  10-Q  does  not,  and 
amendment  will  not,  appear  in  the  Code 
Hegulations. 


Note: 

this 

of  Federal 


Form  10-  Q 

***** 

Part  n — C  ther  Information 


Item  2 
Proceeds 
Securitie  i 


C  langes 


in  Securities,  Use  of 
and  Issuer  Purchases  of  Equity 


(e)  Fiui  lish  the  information  required 
by  Item  7  D3  of  Regulation  S-K 
(§  229.70;  J  of  this  chapter)  for  any 
repurcha  ;e  made  in  the  quarter  covered 
by  the  re]  »ort.  Provide  disclosures 
covering  repurchases  made  on  a 
monthly  )asis.  For  example,  if  the 
quarter  b»gan  on  January  16  and  ended 
on  April  15,  the  chart  would  show 
rep\u'cha$es  for  the  months  from 
January  ]  6  through  February  15, 
February  16  through  March  15,  and 
March  1(  through  April  15. 
***** 

■  10.  Am  end  Form  10-QSB  (referenced 
in  §  249.;  08b)  by  revising  the  caption  for 
Item  2  in  Part  II  and  adding  paragraph  (e) 
to  read  ai  follows: 

Note:  Tie  text  of  Form  lO-QSB  does  not, 
and  this  ai  nendment  will  not,  appear  in  the 
Code  of  F(  ideral  Regulations. 

Form  10-QSB 

***** 

Part  II — ( Hher  Information 


Item  2. 
Business 
Securitie  s 


C  [langes 


s  in  Securities  and  Small 
Issuer  Purchases  of  Equity 


(e)  Fui  tiish  the  information  required 
by  Item  ;  03  of  Regulation  S-B 
(§  228.7C  3  of  this  chapter)  for  any 
repurche  se  made  in  the  quarter  covered 
by  the  re  port.  Provide  disclosures 
covering  repurchases  made  on  a 
monthly  basis.  For  example,  if  the 
quarter  t  egan  on  January  16  and  ended 
on  April  15,  the  chart  would  show 
repurchases  for  the  months  from 
January  J 6  through  February  15, 


Februar5 


March  1  >  through  April  15. 


■  11. 
§249. 
Item  5 
(c)to 


An  end  Form  10-K  (referenced  in 
31  ))  by  revising  the  caption  for 
ii  Part  II  and  by  adding  paragraph 
rea  d  as  follows: 


Ttie 


Note 

this  amet  dment 
of  Federa 


16  through  March  15,  and 


text  of  Fonn  10-K  does  not,  and 
will  not,  appear  in  the  Code 
Regulations. 


Item  5.  Market  for  Registrant's  Common 
Equity,  Related  Stockholder  Matters  and 
Issuer  Purchases  of  Equity  Securities. 

***** 

(c)  Furnish  the  information  required 
by  Item  703  of  Regulation  S-K 
(§  229.703  of  this  chapter)  for  any 
repurchase  made  in  a  month  within  the 
fourth  quarter  of  the  fiscal  year  covered 
by  the  report.  Provide  disclosures 
covering  repurchases  made  on  a 
jnonthly  basis.  For  example,  if  the 
fourth  quarter  began  on  January  16  and 
ended  on  April  15,  the  chart  would 
show  repurchases  for  the  months  from 
January  16  through  February  15, 
February  16  through  March  15,  and 
March  16  through  April  15. 
*        *        *        «      -  * 

■  12.  Amend  Form  10-KSB  (referenced 
in  §  249.310b)  by  revising  the  caption  for 
Item  5  in  Part  n  and  by  adding  paragraph 
(c)  to  read  as  follows: 

Note:  The  text  of  Form  10-KSB  does  not, 
and  this  amendment  will  not,  appear  in  the_ 
Code  of  Federal  Regulations. 

Form  10-KSB 
***** 

PART  n 


Item  5.  Market  for  Common  Equity, 
Related  Stockholder  Matters  and  Small 
Business  Issuer  Purchases  of  Equity 
Seciuities. 

***** 

(c)  Fmnish  the  information  required 
by  Item  703  of  Regulation  S-B 
(§  228. 703  of  this  chapter)  for  any 
repiirchase  made  in  a  month  within  the 
fourth  quarter  of  the  fiscal  year  covered 
by  the  report.  Provide  disclosures 
covering  repiuchases  made  on  a 
monthly  basis.  For  example,  if  the 
foiuth  quarter  began  on  January  16  and 
ended  on  April  15,  the  chart  would 
show  repurchases  for  the  months  from 
January  16  through  February  15, 
February  16  through  March  15,  and 
March  16  through  April  15. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

■  13.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

AuthoritjT.  15  U.S.C.  80a-l  et  seq..  80a- 
34(d],  80a-37,  and  80a-39,  unless  otherwise 
noted. 
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■  14.  Section  270.23c-l  is  amended  by 
revising  paragraph  (a)(ll)  to  read  as 
follows: 

§  270.23C-1    Repurchases  of  securities  by 
closed-end  companies. 

(a)  *  *  * 

(11)  The  issuer  files  with  the 
Commission,  as  an  exhibit  to  Form  N- 
CSR  (§  249.331  and  §  274.128).  a  copy  of 
any  written  solicitation  to  purchase 
securities  under  this  section  sent  or 
given  during  the  period  covered  by  the 
report  by  or  on  behalf  of  the  issuer  to 
10  or  more  persons. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

■  15.  The  authority  citation  for  Part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c{b),  78/.  78m,  78n.  78o(d),  80a-8,  80a-24, 
80a-26,  and  80a-29,  unless  otherwise  noted. 


16.  Remove  §274.201. 


PART  24»-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

■  17.  Form  N-CSR  (referenced  in 
§§249.331  and  274.128)  is  amended  by: 

■  a.  Adding  text  to  Item  8;  and 

■  b.  Adding  new  paragraph  (a)(3)  to  Item 
10. 

These  additions  read  as  follows: 

Note:  The  text  of  Foim  N-CSR  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-CSR 


Item  8.  Purchases  of  Equity  Securities 
by  Closed-End  Management  Investment 
Company  and  Affiliated  Purchasers. 

(a)  If  the  registrant  is  a  closed-end 
management  investment  company,  in 
the  following  tabular  format,  provide 
the  information  specified  in  paragraph 
(b)  of  this  Item  with  respect  to  any 


purchase  made  by  or  on  behalf  of  the 
registrant  or  any  "affiliated  purchaser," 
as  defined  in  Rule  lOb-1 8(a)(3)  under 
the  Exchange  Act  (17  CFR  240.10b- 
18(a)(3)),  of  shares  or  other  imits  of  any 
class  of  the  registrant's  equity  securities 
that  is  registered  by  the  registrant 
pursuant  to  Section  12  of  die  Exchange 
Act  (15  U.S.C.  781). 

Instruction  to  paragraph  (a) 

Disclose  all  purchases  covered  by  this 
Item,  including  purchases  that  do  not 
satisfy  the  conditions  of  the  safe  harbor 
of  Rule  lOb-18  under  the  Exchange  Act 
(17  CFR  240.10b-18),  made  in  the 
period  covered  by  the  report.  Provide 
disclosures  covering  repurchases  made 
on  a  monthly  basis.  For  example,  if  the 
reporting  period  began  on  January  16 
and  ended  on  July  15,  the  chart  would 
show  repurchases  for  the  months  from 
January  16  through  February  15, 
February  16  through  March  15,  March 
16  through  April  15,  April  16  through 
May  15,  May  16  through  June  15,  and 
June  16  through  July  15. 


Registrant  Purchases  of  Equity  Securities 


Period 


Month  #1  (iden- 
tify beginning 
and  ending 
dates). 


(a) 

Total  number  of  shares  (or 

units)  purchased 


Average  pnce  paid  per 
share  (or  unit) 


Month  #2  (Iden- 
tify beginning 
and  ending 
dates). 


Month  #3  (iden- 
tify beginning 
and  ending 
dates). 


Month  M  (iden- 
tify beginning 
and  ending 
dates). 


(c) 
Total  number  of  shares  (or 
units)  purchased  as  part  of  pub- 
licly announced  plans  or  pro- 
grams 


Maximum  numt)er  (or  approxi- 
mate dollar  value)  of  shares  (or 

units)  that  may  yet  be  pur- 
chased under  the  plans  or  pro- 
grams 


Month  #5  (iden- 
tify beginning 
and  ending 
dates). 


Month  #6  (iden- 
tify beginning 
and  ending 
dates). 

Total. 


(b)  The  table  shall  include  the 
following  information  for  each  class  or 


series  of  securities  for  each  month 


included  in  the  period  covered  by  the 
report: 
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(1)  The  total  number  of  shares  (or 
units)  purchased  (column  (a)); 

Instruction  to  Paragraph  (b)(1) 

Include  in  this  coliunn  all 
repurchases  by  the  registrant,  including 
those  made  pursuant  to  publicly 
announced  plans  or  programs  and  those 
not  made  pursuant  to  publicly 
announced  plans  or  programs.  Briefly 
disclose,  by  footnote  to  the  table,  the 
number  of  shares  piuchased  other  than 
through  a  publicly  announced  plan  or 
program  and  the  natiire  of  the 
transaction  (e.g.,  whether  the  purchases 
were  made  in  open-market  transactions, 
tender  offers,  in  satisfaction  of  the 
registrant's  obligations  upon  exercise  of 
outstanding  put  options  issued  by  the 
registrant,  or  other  transactions). 

(2)  The  average  price  paid  per  share 
(or  unit)  (colimm  (b)); 


Th; 


niunber  of  shares  (or  units) 
I  id  as  part  of  publicly 
announqed  repurchase  plans  or 
(column  (c));  and 
maximum  number  (or 
approxii^ate  dollar  value)  of  shares  (or 
may  yet  be  piuchased  under 
or  programs  (column  (d)). 


(3) 
purchas 
annoum 
program^ 

(4)Tht 

units)  th^t 
the  planii 

Instruct!  jns  to  Paragraphs  (b)(3)  and 
(b)(4). 

1.  In  tl  le  table,  disclose  this 
informal  ion  in  the  aggregate  for  all  plans 
or  progri  ms  publicly  announced. 

By  I  DOtnote  to  the  table,  indicate: 
date  each  plan  or  program  was 


Th 


announced; 

b.  The  dollar  amount  (or^hare  or  unit 
amount)  approved; 

c.  The  expiration  date  (if  any)  of  each 
plan  or  j  rogram; 

d.  Eac^i  plan  or  program  that  has 
expired  during  the  period  covered  by 
the  table ;  and 


e.  Each  plan  or  program  the  registrant 
has  determined  to  terminate  prior  to 
expiration,  or  under  which  the 
registrant  does  not  intend  to  make 
further  piuchases. 
***** 

Item  10.  Exhibits 

(a)  *  *  * 

(3)  Any  written  solicitation  to 
piuchase  securities  under  Rule  23c-l 
under  the  Act  (17  CFR  270.23c-l)  sent 
or  given  during  the  period  covered  by 
the  report  by  or  on  behalf  of  the 
registrant  to  10  or  more  persons. 
***** 

By  the  Commission. 
Dated:  November  10,  2003. 
Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FRDoc.  03-28593  Filed  11-14-03;  8:45  am] 
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editorially  compiled  as  an  aid 
to  Federal  Register  users. 
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this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  NOVEMBER  17, 
2003 

COHMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adminiatration 

Fisliery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Atlantic  t>luefin  tuna; 
pubHshed  11-18-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Asbestos;  published  9-18-03 

Air  pollution  control: 

State  operating  permits 
programs — 

Iowa;  published  9^-16-03 
North  Dakota;  published 
9-17-03 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  published  9- 
17-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Mexico;  published  9- 

18-03 
Air,  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  9-16-03 
Missouri;  published  9-17-03 
North  Carolina;  published  9- 

16-03 

Wisconsin;  published  9-16- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Terminal  equipment, 
connection  to  telephone 
network- 
Hearing  aid  compatibility 
with  public  mobile 
service  phones; 
published  9-16-03 
Radio  stations;  tat>le  of 
assignments: 
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Artonsas  and  Texas; 
published  10-21-03 

Califomia;  published  10-21- 
03 

Colorado  and  Texas; 
published  10-21-03 

Pennsylvania;  published  10- 
27-03 

Tennessee;  published  10- 
27-03 

Texas;  published  10-21-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Virginia;  published  10-16-03 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  and  Federally  funded 

construction  projects;  open 

competition  and  government 

neutrality  towards 

government  contractors' 

labor  relations;  published 

10-17-03 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
Guarantee  fees  and  ongoing 
services  fees  paid  by 
participating  loan  program 
lenders;  published  10-1-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Fractional  aircraft  ownership 
programs  and  on-demand 
operations:  published  9- 
17-03 
Ainworthiness  directives: 
Aerostar  Aircraft  Corp.; 
published  10-28-03 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Historic  properties  protection; 
comments  due  by  11-26-03; 
pubHshed  10-23-03  [FR  03- 
26799] 

AGRICULTURE 
DEPARTMENT 
Agrtcultural  Mariceting 
Service 

Mango  promotion,  research 
and  infonmation  order; 
comments  due  by  11-28-03; 
published  10-9-03  [FR  03- 
25457] 

Tomatoes  grown  in — 
Florida;  comments  due  l)y 
11-26-03;  published  10- 
27-03  [FR  03-27014] 


AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Food  lat)eling — 
Poultry  classes;  comments 
due  by  11-28-03; 
published  9-29-03  [FR 
03-245361 

AGRICULTURE 
DEPARTMENT 

Grain  Inspection,  Packers 
and  Stoclcyards 
Administration 

Grain  inspection  equipment; 
official  performar)ce 
requirements: 
Tolerance  for  dividers; 

regulation  removed; 

comments  due  by  11-24- 

03;  published  10-23-03 

[FR  03-26388] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-25;  quarterty  survey  of 
transactions  with 
unaffiliated  foreign 
persons  in  selected 
sen/ices  and  in  intangible 
assets;  comments  due  by 
11-24-03;  published  9-23- 
03  [FR  03-24129] 
BE-45;  quarteriy  survey  of 
insurance  transactions  tjy 
U.S.  Insurance  companies 
with  foreign  persons;    , 
comments  doe  by  11-24- 
03;  published  9-23-03  [FR 
03-24130] 

COMMERCE  DEPARTMENT 
industry  and  Security 
Bureau 

Export  administration 
regulations: 

Commerce  Control  List- 
Computer  technology  and 
software; 
microprocessor 
technology;  comments 
-    due  by  11-24-03; 
published  10-24-03  [FR 
03-26788] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharks;  size  limit 
adjustments;  comments 
due  by  11-28-03; 
published  11-10-03  [FR 
03-28130] 
Carit>bean,  Gulf,  and  South 
Atlantk:  fisheries — 
Dolphin  and  wahoo; 
comments  due  by  11- 


25-03;  published  9-26- 

03  [FR  03-24391] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Roddlsh  conservatran 

areas;  trip  Hmit 

adjustments;  comments 

due  by  11-24-03; 

published  10-24-03  [FR 

03-26927] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electrk:  rate  arxl  corporate 
regulatkxi  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notne;  published  10-1-03 
[FR  03-24818] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection- 
Class  I  ozone  depleting 
substances;  essential 
use  allowances 
allocation  (2004); 
comrT)ents  due  by  11- 
28-03;  published  10-28- 
03  [FR  03-27160] 
Air  quality  impiementatkin 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Oregon;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-26917] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  t)y 
11-28-03;  published  10- 
29-03  [FR  03-27269] 
New  York;  comments  due 
by  11-28-03;  published 
10-28-03  [FR  03-27157] 
Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  rtotice; 
published  10-16-03  [FR 
03-26087] 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenazate;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24370] 
Chtorfenapyn  comments  due 
by  11-25-03;  pubfished  9- 
26-03  [FR  03-24405] 
Cyromazine;  comments  due 
by  11-24-03;  published  9- 
24-03  [FR  03-24012] 
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Dimethomorpti;  comments 

due  by  11-28-03; 

published  9-29-03  [FR  03- 

24564] 
Etoxazole;  comments  due 

by  11-25-03;  published  9- 

26-03  [FR  03-24368] 
Fenhexamid;  comments  due 

by  11-25-03;  published  9- 

26^  [FR  03-24013] 
Glufosinate  ammonium; 

comments  due  by  11-28- 

03;  published  9-29-03  [FR. 

03-24565] 
Imazapyr;  comn>ents  due  by 

11-25^;  published  9-26- 

03  [FR  03-24123] 
Indian  meal  moth  granulosis 

vims;  comments  due  by 

11-28-03;  published  9-29- 

03  [FR  03-24563] 
Quinoxfen;  comments  due 

by  11-28-03;  published  9- 

29-03  [FR  03-24561] 
Sethoxydim;  comments  due 

by  11-28-03;  published  9- 

29-03  [FR  03-24562] 
Sutfentrazone;  comments  ' 

due  by  11-24-03; 

published  9-24-03  [FR  03- 

24011] 
Thiacioprid;  comments  due 

by  11-25-03;  published  9- 

264)3  [FR  03-24371] 

FEDEflAL 

COMMUNICATIONS 

COMMISSiON 

Digital  television  stations;  table 
of  assignments: 
New  York;  comments  due 
by  11-24-03;  published 
10-7-03  [FR  03-25334] 
Radio  stations;  table  of 
assignments: 
North  Dakota;  comments 
due  by  11-24-03; 
published  10-21-03  [FR 
03-26499] 
Televiswn  broadcasting: 
Digital  television 
converskxi — 
Digital  tow  power 

television,  teieviston 
.    translator  statxxis  and 
digital  television  booster 
stattons  arKi  related 
Issues;  comment 
request;  comments  diie 
by  11-25-03;  published 
9-26^)3  [FR  03-24328] 
FEDERAL  ELECTION 
COMMISSION 

Contributnn  and  expenditure 
limitattons  and  prohibittons: 
Payroli  deduction 
contributkyis  to  a  trade 
assodalnn's  separate 
segregated  fund; 
rulemaking  petHton; 
comments  due  t>y  11-24- 
03;  published  10-24-03 
[FR  03-26749] 


HEALTH  AND  HUM4n 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs — 
Oral  health  care  drig 
,    products  (OTC)- 

Anttgingivttis/anti(  laque 
0        products;  morn  graph 
establishment; 
correction;  conments 
due  by  11-25-<3; 
published  10-6  03  [FR 
03-25044] 
Human  drugs: 
Oral  health  care  di  jg 
products  (OTC>- 
Antigingivitis/anti(  laque 
products;  mon<  graph 
estat>lishment; 
comments  due  by  11- 
25-03;  puWisN  d  8-25- 
03  [FR  03-218  59] 
Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  df- 
antimicrotual  new)  animal 
drugs  with  regari  to  their 
microtMological  effects  on 
bacteria  of  human  health 
concem;  Open  f^r 
comments  until  flirther    ; 
notk^e;  putrilshedj  10-27-03 
[FR  03-27113] 

HOMELAND  SECUffTY 
DEPARTMENT 
Coast  Guard 

Outer  Contk)ental  St  iff 

activities: 

Gulf  of  Mexkro;  sa  ety 
zones;  comment  >  due  by 
11-25-03;  puWislied  9-26- 
03  [FR  03-24361  ] 

INTERIOR  DEPARTflENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  kind 
reclamation  plan 
submissrons: 

Maryland;  commerfls  due  t>y 
11-26-03;  publislied  10- 
27-03  [FR  03-27  D44] 
Montana;  commen  s  due  by 
11-26-03;  publislied  10- 
27-03  [FR  03-2^5] 
UBRARY  OF  CONGRESS 
Copyright  Offlca,  LJbrary  of 
Congress 
Copyright  office  and 
procedures: 

Sound  recordings  Linder 
statutory  Inenses;  notk:e 
and  recordkeepfig  for 
use;  comments  due  by 
11-24-03;  puWisied  10-8- 
03  [FR  03-2552  5] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  doi^iestk: 
-  Sensing: 


Utah  uranium  mills  and 
byproduct  material 
disposal  facilities; 
alternative  grourxlwater 
protection  standards  use; 
comments  due  by  11 -24^ 
03;  published  10-24-03 
[FR  03-26895] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Metered  postage;  refund 
procedures;  comments 
due  by  11-28-03; 
published  10-29-03  [FR 
03-27186] 

RAILROAD  RETIREMENT 
BOARD 

Freedom  of  Informatton  Act; 
implementation;  comments 
due  by  11-28-03;  putrtished 
10-29-03  [FR  03-27107] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  t)enefits  and 
supplemental  security 
income: 

Federal  old-age,  survivors, 
and  disability  insurance, 
and  aged,  blind,  and 
•  -  disabled — 

Social  Security  Act  (Titles 
II,  VIII,  and  XVI); 
representative  paymerrt; 
comments  due  l)y  11- 
24-03;  published  9-25- 
03  [FR  03-24017] 

TRANSPORtATiOM. 
DEPARTMENT 
Federal  Aviation  ^ 
Administratton 

Airworthiness  directives: 

Bombardier,  comments  due 
by  11-28-03;  published 
10-29-03  [FR  03-27209] 

Eurocopter  France; 
commerrts  due  by  11-25- 
03;  published  9-26-03  [FR 
03-24282] 

McDonnell  Douglas; 
comments  due  by  11-24- 
03;  pubKshed  10-8-03  [FR 
03-25493] 

Raytheon;  comments  due  t>y 
11-28-03;  pubUshed  10- 
14-03  [FR  03-25867] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Adnrinistration 

Consumer  information: 

Vehicle  rollover  resistance; 
dynamic  roltover  tests  and 
results;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25360] 
Motor  vehkHe  safety 

standards: 

Controls  and  displays; 
comments  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24146] 


TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Atooholk:  beverages: 
Distilled  spirits;  exportatton 
evklence;  alternate 
documentation;  comments 
due  by  11-24-03; 
published  9-24-03  [FR  03- 
23886] 

VETERANS  AFFAIRS 
DEPARTMENT 

Graves  already  marked  at 
private  expense;  appropriate 
government  marker 
eligitxlity;  comments  due  by 
11-24-03;  published  9-25-03 
[FR  03-24214] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubfic  bills  from  the  current 
sesston  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.htnL 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonm  from  the  ^ 
Superintendent  of  Documents, 
U.S.  Qovemment  Printing 
OffKe,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wiH  also  be  made 
available  on  the  Intennet  from 
GPO  Access  at  http:// 
www.access.gpo.gav/nara/ 
nanM5.html.  Some  laws  may 
not  y^  be  available. 

HJt.  1883/P.L.  108-124 

To  designate  the  facility  of  the 
United  States  Postal  Servtoe 
tocated  at  1601-1  Main  Street 
in  Jacksonville,  Ftorida,  as  tfie 
"Eddie  Mae  Steward  Post 
Ofltee".  (Nov.  11,  2003;  117 
Stat.  1346) 

S.  47(VP.L.  108-125 

To  extend  the  authority  for  the 
cor)strtx:tion  of  a  nnemorial  to 
Martin  Lutfier  King,  Jr.  (Nov. 
11,  2003;  117  Stat.  1347) 

Last  List  November  14,  2008 


Public  Laws  Electronic 
NotlficaMon  Service 
(PENS) 

PENS  is  a  free  etectronk:  mail 
notiftoatton  sennce  of  newly 
enacted  publk:  laws.  To 


subscribe,  go  to  httpj/ 

listserv.gsa.gov/aKhives/ 

publaws-IJttml 
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Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 


available  through  this  senrice. 
PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 
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MvlsionI 
«  an.  1,2003 


This  cheddist,  prepared  by  the  Office  of  the  Federal  Registe^.  is 
puMshad  weeldy.  It  is  airanged  in  the  order  of  CFR  titles,  st^ck 
numbers,  prices,  aiKl  revisnn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  sin^  last 
we4(  and  whtoh  is  now  available  for  sale  at  the  Government  iPrlnting 
OAice. 

A  checklist  of  cunent  CFR  vokjmes  comprising  a  complete  (JFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Aftadad),  which  is  revised  monthly.  ! 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Sennce  at  http://www.access.gpo.gov/tiara/cfr/ 
index-html.  For  informatk)n  about  GPO  Access  caH  the  GPdUser 
Support  Team  at  1  -888-293^96  (toll  free)  or  202-51 2-1 530. 
The  annual  rate  for  subscriptkxi  to  all  revised  paper  volume$  is 
$1 1 95.00  domestk:,  $298.75  additional  for  foreign  mailing.- 
MaR  orders  to  itw  SuperinternJent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  mtfst  be 
accompaniedJby  remittance  (check,  money  order,  GPO  Deppsit 
/Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  mky  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Fridayl  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  jrour 
charge  orders  to  (202)512-2250.  | 

TWa                                   Stock  Numbar  Prtc* 

1, 2  (2  Reseived) (869-05O-00001-6) ^      9.00 

3  (1997  Compilation 
and  Parts  1(10  and 
101) (86^)50-00002-4) 32.00      '  Jan.  1,  2003 

(869-050^)0003-2) 9.50       )an.  1, 2003 

1-699  (869-05O-00004-1) 57.00  Jan.  1,  2003 

7(X)-1199 :. (869-050-00005-9) 46.00  Jan.  1,  2003 

1200-€nd,  6  (6 

Reienred) _.  (869-050^)0006-7) 58.00  Jan.  1,  2003 

km.  1,2001 
Ion.  1.  2003 
Ian.  1,  2003 
Ian.  1,  2003 
Ian.  1,  2003 
Ian.  1,2003 
Ion.  1,  2003 
Ian.  1,  2003 
Ian.  1,2003 
kjn.  1,2003 
Ian.  1,2003 
Ian.  1,2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,  2003 

Jan.  1,2003 

Jan.  1,  2003 
Jan.  1,  2003 

Jan.  1,2003 
Jan.  1,  2003 
Jon.  I,  2003 
Jan.  1,2003 

Jan.  1,2003 

Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,2003 

Jon.  1,2003 


1-26  (869-050-00007-5) 40.00 

27-52  (869-050-00008-3) 47.00 

53-209 (869-05(H)0009-1) 36.00 

210-299 (869-O5O-00OT0-5) 59.00 

300-399 r. (86W)50-0001 1-3) 43.00 

400-699 (869^)50-00012-1) 39.00 

700-899 (869-05(M)0013-0)  ....-  42.00 

900-999 „ (869-050-00014-8) 57.W 

1000-1199 (869-050-00015-6) 23.00 

1200-1599  (869-050-00016^) 58.00 

1600-1899  (869-050-0001 7-2) 61.00 

1900-1939 (869-050-00018-1) 29.00 

1940-1949  (869-050-00019-9) 47.00 

1950-1999  (869-050-00020-2) 45.00 

2000^na (869-050-00021-1) 46.00 

8  „ (869-050-00022-9) 58.00 

9  Parts: 

1-199  (869-050-00023-7)  .. 

20Wnd  ,.  (869-05000024-5) .. 

10  Parts: 

1-50 (869-05(H)0025-3)  .. 

51-199 (869^)5000026-1)  .. 

200-499 (869^)5000027-0) .. 

500-€nd  (869-050-00028-8) .. 

11  (869-05OO0029-6)  .. 

12  Parts: 

1-199  „ (86W15O-0003O-0)  .. 

200-219 (869-05OO0031-8)  ., 

220-299 (869-O5OO0032-6)  . 

300499 (869-050-00033-4) . 

500-599 (869^)5O^)0034-2> . 

600-899 (869-050-00035-1)  . 

900-End  ^....  (869-050-00036-9) . 

13 (869-050-00037-7)  . 


58.00 
56.00 

58.00 
56.00 
44.00 
58.00 

38.x 


30.00 
38.00 
58.00 
43.00 
38.00 
54.00 
47.00 

47.00 


14  Parts: 

1-59  (869-05OO0038-5) 60.00  Jan.  1,  2003 

60-139 (869-0504)0039-3) 58«)  Jan.  1,  2003 

140-199 (869-05O«)04O-7) 28.00  Jan.  1,  2003 

200-1199 (869^)50-00041-5) 47.00  Jan.  1,  2003 

1200-€nd (869-05OO0042-3) 43.00  .Jon.  1,  2003 

15  Parts: 

0-299  t. (869-050-00043-1) 37.00  Jan.  1,  2003 

300-799 (869^)50-00044-0) 57.00  Jan.  1,  2003 

800-€nd  (869-05OO0045-8) 40.00  Jan.  1,  2003 

16  Parts: 

0-999  (869-05O00046-6) 47.00  Jan.  1,  2003 

1000-€nd (869-050-00047-4) 57.00  Jan.  1,  2003 

17  Parts: 

1-199  (869-O50-00049-1) 50.00  Apr.  1,  2003 

200-239 (869-05000050^) 58.00  Apr.  1,  2003 

240-End  (869-050-00051-2) 62.00  Apr.  1,  2003 

18  Parts: 

1-399  (869-050-00052-1) 62.00  Apr.  1,  2003 

400-End  (869-050-00053-9) 25.00  Apr.  1,  2003 

19  Parts: 

1-140  (869K)5O-00054-7) 60.00  Apr.  1,2003 

141-199 (869-050-00055-5) 58.00  Apr.  1,  2003 

20O-€nd  (869-050-00056-3) 30.00  Apr.  1,  2003 

20  Parts: 

1-399  .T (869-05O00057-1) 50.00  Apr.  1,  2003 

400499 (869-O50-00058-0) 63.00  Apr.  1,  2003 

500-End  (869-050-00059-8) 63.00  Apr.  1,2003 

21  Parts: 

1-99 (86W)50-00060-1) 40.00  Apr.  1,2003 

100-169 (869-05O-00061-0) 47.00  Apr.  1,  2003 

170-199 (869-O50-O0062-8) 50.W  Apr.  1,  2003 

200-299 (869-050-00063-6) 17.W  Apr.  1,  2003 

300499 (869-05O00064-4) 29.00  Apr.  1,  2003 

500-599 (869-050-00065-2) 47.00  Apr.  1,  2003 

600-799 (869-050-00066-1) 15.00  Apr.  1,  2003 

800-1299 (869-050-00067-9) 58.00  Apr.  1,  2003 

130O-£nd (869-05O00068-7)  ...^  22.00  Apr.  1,  2003 

22  Parts: 

1-299  (869-050-00069-5) 62.00  Apr.  1,  2003 

300-€nd  .„.: (869-050-00070-9) 44.00  Apr.  1,  2003 

23  (869-050-00071-7) 44.00  Apr.  1,  2003 

24  Parts: 

0-199  r(869-05OO007M) 58.00 

200-499 (869-050-00073-3) 50.00 

500-699 (869-05OO0074-1) 30.00 

700-1699 (869-05OO0075-0) 61.00 

1700-End (869-05O-00076-8) 30.W 


25  (869-050-00077-6) 63.00 

26  Parts: 

§§  1 .0-1-1 .60 (869-050-0007^4) 49.00 

§§1.61-1.169 (869-05OO0079-2) 63.00 

§§1.170-1.300 (869-O50-0008O-6) 57.W 

§§  1 .301-1 .400 (869-050-00081-4) 46.00 

§§  1 .401-1 .440 (869-05000082-2) 61 .00 

§§1.441-1.500 (869-050-00083-1) 50.00 

§§1.501-1.640 (869-050-00084-9) 49.00 

§§1.641-1.850 (869-05O00085-7) 60.00 

§§  1 .851-1 .907 (869-050-00086-5) 60.00 

§§1.908-1.1000 (869-050-00087-3) 60.00 

§§1.1001-1.1400  (869-O50-00088-1) 61.00 

§§  1. 1401-1. 1503-2A  ....(869-050-00089-0) 50.W 

§§1.1551-End  (869-05000090-3) 50.00 

2-29 (8694)5000091-1) 60.00 

30-39  (8694)50-00092-0) 41.00 

40-49  (869-05OO0093-8) 26.00 

50-299 (869-05OO0094-6) 41 .00 

300499 (869-050-00095-4) 61.00 

500-599 (869-O50-O0096-2) 12.00 

600-End  (869-050-00097-1) 17.00 


Apr.  1,  2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 

Apr.  1,2003 

Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
sApr.  1,  2003 
Apr.  1,  2003 
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"nti*  StockNunriMT 

27  Parts: 

1-199  (869-050-O009ft-9) 

200-End  (869-050-00099-7) 

28  Parts: 

0^2  (869-050-00100-4) 

■43-End  (869-050^)0101-2) 

29  Parts: 

0-99 (869-050-00102-1)  , 

10O-499 (869-050^)0103-9)  , 

500-899 (869-05(W)0104-7)  . 

900-1899 (869-050-00105-5)  . 

1900-1910  (§§1900  to 

1910.999)  (869-050-00106-3)  . 

1910  (§§1910.1000  to 

end)  (869-050-00107-1) . 

1911-1925  (869K)50-00108-0)  . 

1926 (869-050-00109-a)  . 

1927-€nd (869-050^)0110-1)  . 

30  Parts: 

1-199  ...: (869-050-00111-0)  . 

200-699 (869-05(M)0112-8)  . 

700-End  (869-050-00113-6)  . 


vu 


Mca 

63.00 
25.00 


61.00 
58.00 

50.00 
22.00 
61.x 
35.00 


46.00 
30.00 
50.00 
62.00 

57,00 
50.00 
57.00 

31  Parts: 

0-199  (869-050-001 14-4) 40.00 

200-End  (869-05(H)0 115-2) 64.00 

32  Parts: 

1-39,  Vol.  I ,5.00 

1-39,  Vol.  II ,900 

1-39,  Vol.  Ill :"::"":::::::::;::::  i8:oo 

60.00 
63.00 
50.00 
37.00 
46.00 
47.00 

55.00 
61.00 
50.00 

49.00 
43.00 
61.00 

10.00 

37.00 
37.00 
61.00 


1-190  „ (869-050-00116-1) 

191-399 (869-050-00117^) 

400-^29 (869-050-001 18-7) 

630-699 (869-050-00119^5) 

700-799 (869-050-00120-9) 

SOHnd  (869-050-00121-7) 

33  Parts: 

1-124  (869-050-00122-5) 

12S-199 (869-050-00123-3) 

20O-€nd  (869-050-00124-1) 

34  Parts: 

1-299 (869^)50^)0125-0) 

300-399 (869-050-00126-*) 

400-End  (869-050-001  27t«)  . 

35 (869^)50-00128-4)  . 

36  Parts 

1-199  (869-05(H)0129-2)  . 

200-299 (869-050-00130-6)  . 

300-€nd  (869-050-0013M)  . 

37 (869-05(H)0132-2)  . 

38  Parts: 

0-17  (869-050-00133-1)  . 

18-End  (869-050-00134-9)  . 


Revision  Date 

Apr.  1,2003 
Apr.  1,2003 


July  1, 
JUy  1, 


2003 
2003 


July  1,  2003 
July  1,2003 
July  1,  2003 
July  1,  2003 


61.00        July  1.2003 


July  1,  2003 
July  1,2003 
July  1,  2003 
July  1,2003 

July  1,  2003 
July  1,2003 
July  1,  2003 


July  1, 
July  1, 


2003 
2003 


2  July  1 
2  July  1 


1984 
1984 
2  July  1,  1984 
July  1,  2003 
July  1, 
July  1, 
'July  1, 
July  1, 
July  1, 


2003 
2003 
2003 
2003 
2003 


July  1,  2003 
July  1,  2003 
July  1,  2003 

July  1,2003 
'July  1,  2003 
July  1,  2003 

*July  1,  2003 

July  1,  2003 
July  1,2003 
July  1,  2003 

50.00        July  1,  2003 


58.00  July  1,  2003 

62.00  July  1,  2003 

39 (869-050-00135-7) 41.00  July  1,  2003 

40  Parts: 

I;:*' (869^)50-00136-5) 60.00  July  1,  2003 

50-51  (869-05O-00137-3) 44.00  July  1  2003 

52  (5201-52.1018) (869-050-00138-1) 58.00  July  l'  2003 

52  (52.1019-End)  (869-05(H)0 139-0) 61.00  July  l'  2003 

5^9  ;•"•••"• («6W)5(H)014O-3) 31.00  July  I  2003 

60  60.1-€nd)  (869-O5(H)0141-1) 58.W  July  1,  2003 

*0  (AfPS) (869^)50-00142-0) 51.00  «July  1,  2003 

*l-*2  (86W)50-00143-8) 43.00  July  1,  2003 

63(63.1-63.599)  ..(869-050-00144-6) 58.00  July  1  2003 

63(63.600-63.1199) (869-05(M)014S^) 50.00  Julyl'SS 

63  (63.1200-63.1439)  ....  (869-05(H)0 146-2) 50.00  July  1  ffl03 

•63  (63.144(HtKi) (86W)50-00147-1) 64.00  July  1 '  2003 

^l\  (869-O5(H)014*-9) 29.00  July  1,'  2003 

72-80  (86W)50-00149-7) 61.0(>  Jtiy  1,  2003 

*'-«5  (869^)50-00150-1) 50O0  July  1.  2003 


TWe 


Stodc  NumlMr 


86  (86.1-«6.599-99)  (869-050^)0151-9) 57.00 

86  (86.600-1-&KD  (86W)50-00152-7) 

87-99  (869-050-00153-5) 

100-135 (869-050-00154-3) 

136-149 (869-15O-00155-1) 

150-189 (869-050^)0156-0) 

190-259 (869-050-00157-8) 

260-265 (86W)5O-00158-6) 

266-299 (869-044-00156-5)  . 

300-399 (869-05O-00160-8)  . 

400-424 (86W)50-00161-6)  . 

425-699 (869-050^162-^)  . 

700-789 (86W)50-00163-2)  . 

790-End  (869-050-00164-1)  . 

41  Chapters: 

1, 1-1  to  1-10 

1,1-11  to  Appendix,  2(2  Reserved)"!""!"!!!' 
3-6 

7  

8  

9 

10-17 !!! 

18,  Vol.  I,  Parts  1-5  linn 

18,  Vol.  II,  Ports 6-19 ,300 

18,  Vol.  Ill,  Ports  20-52 1300 

19-100 !!!::;:::::  ,3:00 

1-100 (869-048-00162-0) 23.W 

101  (869-050-00166-7) 24.00 

102-200 (869-050-00167-5) 50.00 

201-End  (869-050-00168-3) 22.00 

42  Parts: 

1-399  (869-048-00166-2)  .. 

400-429 (86W)4*-00167-1)  .. 

430-End  (869-04M)0168-^  .. 

43  Parts: 

1-999  (869-048-001 69-7)  .. 

1000-end  (869-04*-00170-1)  .. 


Price       nmistonOrtt 

July  1,2003 
JulKl,2003 
July  1,2003 
July  1,  2003 
July  1.2003 
July  1,2003 
July  1.2003 
July  1,2003 
July  1,2002 
July  1,2003 
July  1,2003 
July  1,2003 
July  1,  2003 
July  1,  2003 


50.00 
60.00 
43.00 
61.00 
49.00 
39.00 
50.00 
47.00 
42.00 
56.00 
61.00 
61.00 

58.ra 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 


56.00 
59.00 
61.00 

47.00 
59.M 


^July  1,  1984 

^July  1.  1984 

^July  1,  1984 

JJuly  1,  1984 

3July  1.  1984 

^July  1,  1984 

sjuly  1,  1984 

3July  1,  1984 

^July  1,  1984 

^July  1.  1984 

3  July  1,  1984 

July  1,2002 

July  1,  2003 

July  1,2003 

July  I,  2003 

Oct.  1.  2002 
Oct.  1.2002 
Oct.  1,  2002 

Oct.  1,  2002 
Oct.  1,2002 


(869-048-00171-9) 47.00        Oct.  1,  2002 


45  Parts: 

1-199 (869-048-00172-7) 

200-499  ....„ (869-048-00173-5) 

500-1199  (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parts: 

1-40  (869-048-00176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-00178-6)  . 

90-139 (869-048^)0179-4)  . 

140-155 (869-048-00180-8)  . 

156-165 (869-048-00181-6)  . 

166-199 (869-048-00182-4)  . 

200-499 (869-048-00183-2)  . 

500-End  (869-048-00184-1)  . 

47  Parts: 

0-19 (869-048-00185^  . 

20-39  (869-048-00186-7)  . 

40-69  (869^)48-00187-5)  . 

70-79  (869-048-00188-3)  . 

80-€nd  (869-048-00189-1)  . 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31. W 
44.00 
37.x 
24.x 

57.W 
45.x 
36.x 
».X 
57O0 

48  Chapters: 

1  (Ports  1-51)  (869-048-X190-5) 59.X 

1  (Ports  52-99)  (86W)48-X191-3) 47.X 

2  (Ports  201-299) (869-048-X192-1) 53.X 


3-6 (869-O48-O0193-0) 

7-14 (869-048-O0194-8) 

15-28  (86W)48-W19S-6) 

2»^'Kl  (869-048-X196-^) 

49  Parts: 

1-99  (869^)48-X197-2) 

100-185 (869-048-X198-1) 

186-199 (869-048-X199^ 


30.x 
47.x 
55.x 
38.x 

56O0 
60O0 
18.x 


Oct.  1,  2002 

»Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1,2002 

Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
'Oct.  1,2002 
»Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
C)ct.  1,  2002 

Oct.  1,  2002 
Oct.  1.  2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1.2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
»Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 


VUl 
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TNto 


Slock  Numbor 


Price       RAviskxiIMa 

Oct.  1,2002 
l)Ct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 


\(X\.  1,  2003 
2003 


200-399 „ (869-048-00200-6) 61.00 

400-999 (869-048-O020M) 61.W 

100O-1 199 ....:..  (869-048-00202-2) 25.00 

1200-End (869-048-00203-1) 30.00 

50  Parts: 

1-17  (869-048-00204-9) 60.00 

18-199. (869-048-00205-7) 40.00 

200-599 (869-O48-00206-5) 38.00 

600-End  (869-048-00207-3) 58.00 

Cn  Index  and  Findvigs 
Aids (869-050-00048-2) 59.00 

Complete  2003  CFR  set .1,195.00 

Mk:rofiche  CFR  Edition: 

Subscription  (mailed  OS  issued) 298.00  2003 

IndMduol  copies 2.00  2003 

Complefe  set  (one-time  moiling)  298.00  2002 

Complete  set  (one-time  mailing) 290.00  2001 

<  Because  Title  3  Is  an  annual  compilation,  ttvs  volume  and  all  preijious  volumes 
stwuM  be  retained  as  a  permanent  reference  souce.  ' 

'The  JUy  1,  1985  edHion  of  32  CFR  Parts  1-189  contains  a  liote  only  for 
Parts  1-39  Inclusive.  For  ttw  fuN  text  of  ttw  Defense  Acquisitiori  Regulations 
In  Parts  1-39,  consult  tt«  three  CFR  volumes  issued  as  of  July  1 ,  1984,  containing 
ttwseparts.  > 

'Itie  July  1,  1985  edHion  of  41  CFR  Ctrapters  1-1(X)  contains  jo  note  only 
for  Ctiapters  1  to  49  Inclusive.  For  me  ful  text  of  procurement  regulations 
In  Chapters  1  to  49,  consult  tlw  eleven  CFR  volumes  issued  os  of  July  1, 
1984  containing  those  chapters.  ; 

'No  amendments  to  this  vokane  were  promulgaled  during  the  period  January 
1,  2002,  through  January  1.  2003.  The  CFR  volume  issued  as  df  January  1, 
2002  shoiM  be  retained.  -  J 

>No  amendments  to  this  volume  were  prorrxigated  during  tha  period  April 
1.  2000,  through  Apri  1,  2001.  The  CFR  volume  Issued  as  of  AprH  H  2000  should 
bereicined.  ^ 

*No  amendments  to  this  volume  were  promulgated  during  th*  period  July 
1,  2000,  through  July  1,  2001.  The  CfR  volume  Issued  as  of  July  1  2000  should 
bertfained. 

'No  amendments  to  this  volume  were  promulgated  during  thi>  period  July 
1,  2002,  through  July  1,  2003.  the  CFR  volume  issued  as  of  July  li  2002  should 
be  retained. 

•No  amendments  to  this  volume  were  pronnulgated  during  the  period  July 
1.  2001.  through  July  1,  2002.  The  CFR  volume  issued  as  of  Juty  H  2001  should 
be  retained.  ] 

*No  amerxknents  to  this  volume  were  proriMigated  during  ttie  period  October 
1.  2001,  Jhrough  October  1,  2002.  The  CFR  volume  issued  as  df  October  1, 
2001  should  be  retained. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Foreign  Agricultural  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65025-65026 
Tariff-rate  quotas: 
Raw  cane  sugar  and  imported  sugars,  syrups,  and 
molasses.  65026-65027 

Air  Force  Department  >  ^ 

NOTICES 

Privacy  Act: 

System  of  records,  65038-65039 
Systems  of  records,  65039-65044 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65027-65028 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Test  and  Diagnostics  Consortium,  Inc,  65086 

Army  Department 

See  Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Parks  Reserve  Forces  Training  Area,  Dublin,  CA;  real 
property  master  plan  and  real  property  exchange, 
65044 
United  States  Military  Academy,  West  Point,  NY;  Thomas 
Jefferson  Hall  (Cadet  Library  Learning  Center)  and 
other  Cadet  Zone  Activities,  65044-65045 
Privacy  Act: 

Systems  of  records,  65045-65047 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Scientific  Coimselors  Board,  65071-65072 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65072-65073 
Privacy  Act: 

Systems  of  records,  65073 

Children  and  Familiesi  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65073-65074  ■> 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Des  Plaines  River,  Joliet,  IL;  regulated  navigation  area, 
64988-64990 


Commertoe  Department 

See  Economic  Analysis  Bureau 

See  Industry  and  Secvuity  Bureau 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Defense  Logistics  Agency  *' 

See  Engineers  Corps 

RULES 

Supplemental  standards  of  ethical  conduct  for  department 

employees,  64979-64980 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65035-65037 
Meetings: 

Defense  Intelligence  Agency  Advisory  Board,  65037 

Defense  Science  Board,  65037-65038 

Military  Personnel  Testing  Advisory  Committee,  65038 

Women  in  Services  Advisory  Committee.  65038 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 

System  of  records,  65047-65049 

Economic  Analysis  Bureau 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Benchmark  Surveys  of  Foreign  Direct  Investment  in  U.S. 
(1997)  and  U.S.  Direct  Investment  Abroad  (1999); 
data  sharing  activity,  65031-65032 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65049 
Meetings: 
Historically  Black  Colleges  and  Universities  President 
Board  of  Advisors,  65049-65050 

Energy  Department 

NOTICES 

Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Rocky  Flats,  65050 
Reports  and  guidance  docimients;  availability,  etc.: 
National  Nuclear  Security  Administration  Advisory 
Committee,  65050-65051 

Engineers  Corps 

PROPOSED  RULES 

Danger  zones  and  restricted  areas: 
Narragansett  Bay  East  passage,  Coasters  Harbor  Island,  RI; 
Newport  Naval  Station,  65019-65020 
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Envkonmantal  Protection  Agency 

PROPOSED  RULES 
Hazardous  waste: 
Low-level  radioactive  waste;  management  and  disi>osal, 
65119-65151 
Superfund  program: 
National  oil  and  hazardous  substances  contingenc  r 
plan — 
National  priorities  list  update;  correction,  65O20 
NOTICES 

Air  pollution  control: 
Citizens  suits;  proposed  settlements — 
Irritated  Residents  and  Medical  Advocates  for  llsalthy 
Air  Association,  65051-65052 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Maine,  65052-65070 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  64980-64983 
Standard  instrument  approach  procedures,  64983-64986 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Multi-engine  airplanes;  extended  operations;  correction, 
64993-64994 
Airworthiness  directives: 

Airbus,  65008-65011 
'    BAE  Systems  (Operations)  Ltd.,  65006-65008,  65G|1-. 
65013 

Boeing,  64994-64996,  64998-65000 

Bombardier,  65003-65005 

Dassault,  65005-65006 

General  Electric  Co.,  65000-65002 

Raytheon,  64996-64998 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
California,  65079-65080 
Virginia,  65080 
Washington,  65080-65081 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jefferson  and  Lewis  &  Clark  Counties,  MT,  65107-05108 

Federal  ftaserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  65070-650tl 

Permissible  nonbanking  activities,  65071 
Federal  Open  Market  Committee:    - 

Domestic  policy  directives,  65071 
Meetings;  Simshine  Act,  65071 

Fish  and  WildlKe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Mexican  spotted  owl,  65020-65023 
Migratory  bird  himting: 
Tungsten-bronze-iron  shot  approval  as  nontoxic  fc 
waterfowl  hunting,  65023-65024 


NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65081-65082 

Food  and  Drug  Administration 

PROPOSED  RULES 

Medical  devices: 
Class  IIP  devices —  • 

Premarket  approval  requirement  effective  date,  65014- 
65018 
NOTICES 
Human  drugs: 
Dnig  products  withdrawn  from  sale  for  reasons  other 
than  safety  or  effectiveness — 
Diclofenac  potassiimi  25-mg  tablet,  65074-65075 
Meetings: 
Anesthetic  and  Life  Support  Drugs  Advisory  Committee, 

65075 
Cardiovascular  and  Renal  Drugs  Advisory  Committee, 

65075 
Drug  Safety  and  Risk  Management  Advisory  Committee, 

65075-65076 
Food  Advisory  Committee,  65076 
Oncological  Drugs  Advisory  Committee,  65076-65077 

Foreign  Agricultural  Service 

NOTICES 

Trade  adjustment  assistance;  applications,  petitions,  etc.: 
Southeastern  Fisheries  Association  of  Florida,  65028 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

Southern  Region;  correction,  65028-65030 
Environmental  statements;  notice  of  intent: 

Hoosier  National  Forest,  IN,  65030-65031 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

Industry  and  Security  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Michel,  Ralph,  65032-65033 
Omega  Engineering,  Inc.,  65033-65035    • 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 
-See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  65081 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65116 
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International  Trade  Commission 

NOTICES 

Import  investigations: 

Stainless  steel  wire  rod  from — 
Various  countries,  65085 
Meetings;  Sunshine  Act,  65085 

Justice  Department 

See  Antitrust  Division 
See  Parole  Commission 

L^bor  Department 

See  Occupational  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65086-65087 

Ljind  Management  Bureau 

NOTICES 

Meetings: 
Resource  Advisory  Councils — 
Central  Montana,  65082-65083 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  65087-65088 
Maritime  Administration 

NOTICES 

Coastwise  trade  lanvs;  administrative  waivers: 
FREDERICA  LADY.  65108-65109 
■FREEDOM  OF  FLIGHT,  65109 
GITANE,  65109-65110 
KIWI,  65110 

LUCKY  LADY,  65110-65111 
SORCERER  II,  65111 
Y2,  65111 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council,  65088-65089 

National  Council  on  Disability 

NOTICES 

Meetings: 
International  Watch  Advisory  Committee,  65089 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  65089 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  65112-65113 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 
National  Construction  Safety  Team  Advisory  Committee, 
65035 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
65077-65079 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  64986-64988 
Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 

Atlantic  bluefin  tuna,  64990-64992 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  65089 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
.    Tennessee,  65031 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Low-level  radioactive  waste,  management  and  disposal; 
framework,  64993 

NOTICES 

Enviroimiental  statements;  availability,  etc.: 

Maine  Yankee  Atomic  Power  Co.,  65094-65095 
Meetings;  Sunshine  Act,  65095-65096 
Applications,  hearings,  determinations,  etc.: 
Duke  Energy  Corp.,  et  al.,  65089-65092 
Southern  Nuclear  Operating  Co.,  Inc..  65092-65094 
STP  Nuclear  Operating  Co.,  65094 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  safety  and  health  standards: 
Crane  and  Derrick  Negotiated  Rulemaking  Advisory 
Committee — 
Meetings,  65018-65019 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  65086 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
America  Recyles  Day  (Proc.  7734),  64977-64978 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Santa  Barbara  County,  CA;  Lower  Santa  Ynez  River; 
southern  steelhead  trout,  65083 
-    Tehama  and  Shasta  Counties,  CA;  Battle  Creek  Salmon 
and  Steelhead  Restoration  Project,  65083 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
President's  Council  of  Advisors  on  Science  and  . 
Technology,  65070 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Seciuities  Rulemaking  Board,  65096-65106 
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Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Delaware,  65106 
Washington,  65106-65107 

Social  Security  Administration 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  65107 


Surface  Mining  Reclamation  and  Enforcement  Offiqe 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65083-65085 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Port  Authority  of  New  York  and  New  Jersey,  6511 
65114 
Railroad  services  abandonment: 

Union  Pacific  Railroad  Co.,  65114-65115 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration  - 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 


Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65115 

Veterans  Affairs  Department 

NOTKES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65116-65117 
Meetings:  = 

.    Chiropractic  Advisory  Committee,  65117-65118 
VA  Nursing  National  Committee,  65118 
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The  President 


64977 


Presidential  Documents 


Proclamation  7734  of  November  14,  2003 
America  Recycles  Day,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

To  preserve  America's  majestic  beauty,  we  must  conserve  our  natural  re- 
sources and  practice  responsible  stewardship.  On  America  Recycles  Day, 
we  reaffirm  our  commitment  to  conservation  and  recognize  the  increase 
in  recycling  in  the  last  two  decades. 

Twenty-five  years  ago,  only  one  community  in  the  United  States  had  a 
curbside  recycling  program.  Today,  more  than  9,000  communities  have 
curbside  collection,  and  many  others  provide  drop-ofi"  centers  or  cooperative 
collection  facilities.  Businesses  and  communities  are  boosting  recycling  col- 
lection efforts,  and  companies  are  using  new  technologies  and  methods 
to  manufactiu-e  products  more  efficiently.  Manufacturers,  retailers,  and  gov- 
ernmental and  non-governmental  organizations  are  engaging  ih  voluntary 
product  stewardship  partnerships  to  reduce  waste.  Industries  are  also  discov- 
ering ways  to  reduce  waste  and  cost,  cut  pollution  and  greenhouse  gas 
emissions,  and  conserve  energy  and  water. 

Many  of  the  products  used  every  day,  including  aluminum  cans,  appliances, 
office  paper,  cardboard  boxes,  furniture,  and  clothing  contain  recycled  mate- 
rials. We  also  recycle  motor  oil,  tires,  plastic,  glass,  batteries,  and  building 
materials,  and  we  are  developing  new  ways  to  recycle  electronic  products — 
the  fastest  growing  portion  of  America's  municipal  waste. 

On  America  Recycles  Day,  I  encoiurage  individuals,  businesses,  communities, 
tribes,  and  government  to  continue  to  work  together  as  good  stewards  of 
America's  resources.  By  using  our  resources  wisely,  we  help  build  a  stronger 
economy  and  a  healthier  future. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  15,  2003, 
as  America  Recycles  Day.  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  November,   in  the  year  of  our  Lord  two  thousand  three,   and  of  the 
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Independenbe  of  the  United  States  of  America  the  two  hundred  and  twenty- 
eighth. 


U^ 


(FR  Doc.  03-28952 
Filed' 11-17-03;  8:45  am] 
Billing  code  3195-01-P 


Rules  and  Regulations 


64979 


Federal  Register 

Vol.  68.  No.  222 

Tuesday,  November  18,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

5  CFR  Part  3601 

RINS  DoD  079fr-AH74;  OGE  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Defense 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule;  amendments. 

SUMMARY:  The  Department  of  Defense, 
with  thexonciurence  of  the  Office  of 
Government  Ethics  (OGE),  amends  the 
Supplemental  Stahdards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Defense  to  reflect  certain 
administrative  changes  as  a  result  of 
DoD  reorganizations,  as  well  as  to  add 
a  component. 

EFFECTIVE  DATE:  These  amendments  are 
effective  November  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gail  Mason,  Standards  of  Conduct 
Office,  DoD;  Telephone:  703-697-5305; 
Facsimile:  703-697-1640. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  10, 1993,  with  the 
concurrence  and  co-signature  of  OGE, 
DoD  published  an  interim  rule  (part 
3601  of  title  5,  CFR)  establishing 
supplemental  standards  of  ethical 
conduct  for  employees  of  DoD  (58  FR 
47622).  The  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  was  not 
included  on  the  list  of  separate  DoD 
components  at  §  3601.102  at  that  time. 
On  March  25, 1996,  DoD  added  the 
ASBCA  to  paragraph  2-203  .a.  of  DoD 
5500. 7-R,  the  Joint  Ethics  Regulation 
(JER).  This  amendatory  rulemaking  adds 
the  ASBCA  to  the  list  of  components.  In 
the  interim,  the  name  of  the  Defense 
Investigative  Service  was  changed  to  the 
Defense  Security  Service;  the  Defense 


Mapping  Agency  was  reconstituted  into 
the  National  Imagery  and  Mapping 
Agency;  and  the  Defense  Nuclear 
Agency  was  reorganized  as  the  Defense 
Threat  Reduction  Agency.  Therefore, 
DoD  is  updating  the  listing  of  these 
components  in  this  amendatory 
rulemaking. 

n.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

As  Deputy  Secretary  of  Defense,  I 
have  found  good  cause,  piu-suant  to  5 
U.S.C.  553(a)(2),  (b)  and  (d),  for  waiving 
the  notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  and 
30-day  delayed  effective  date  as  to  these 
interim  rule  amendments.  The  notice, 
comment  and  delayed  effective  date  are 
being  waived  because  it  is  in  the  public 
interest  that  this  amendatory  rule, 
which  concerns  matters  of  agency 
organization,  management,  and 
personnel,  become  effective  as  soon  as 
possible. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  these 
amendments  to  5  CFR  part  3601  do  not 
constitute  a  significant  regulatory 
action.  The  amendatory  rule  does  not: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  the 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  fiiis  Executive 
Order. 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4)  '- 

It  has  been  certified  that  these 
amendments  to  5  CFR  part  3601  do  not 
contain  a  Federal  Mandate  that  may 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 


Public  Law  96-354,  "Regulatory  . 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this 
amendatory  rule  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601) 
because  it  would  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  nimber  of  small  entities. 
This  rule  does  not  economically  .impact 
Federal  Government  relations  with  the 
private  sector. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  these 
amendments  to  5  CFR  part  3601  do  not 
impose  any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  5  CFR  part 
3601  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on:  (1)  The 
States;  (2)  The  relationship  between  the 
National  Government  and  the  States;  or 
(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  5  CFR  Part  3601 

Conflict  of  interests;  Executive  Branch 
Standards  of  Conduct;  Government 
employees. 

Dated:  October  29,  2003. 

Paul  0.  WoUbwitz, 

Deputy  Secretary  of  Defense,  Department  of 
Defense. 

Approved:  November  4,  2003. 

Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Department  of 
Defense,  with  the  concurrence  of  the 
Office  of  Government  Ethics,  is 
amending  5  CFR  part  3601  as  follows: 

PART  3601— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  DEFENSE 

■  1.  The  authority  citation  for  5  CFR  part 
3601  continues  to.  read  as  follows: 

Authority:  5  U.S.C.  301,  7301,  7351.  7353; 
5  U.S.C.  App.  (Ethii:s  in  Government  Act  of 
1978);  E.0. 12674,  54  FR  15159,  3  CFR,  1989 
Comp.,  p.  215,  as  modified  by  E.O.  12731,  55 
FR  42547,  3  CFR,  1990  Comp.,  p.  306;  5  CFR 
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2635.105,  2635.203(a),  2635.204(k), 
2635.803. 

■  2.  Section  3601.102  is  amended  by: 

■  a.  Redesignating  paragraphs  (a)(lj 
thiou^  (a)(15)  as  paragraphs  (a)(2] 
through  (a)(16). 

■  b.  Adding  a  new  paragraph  (a)(1);  and 

■  c.  Revising  newly  redesignated 
paragraphs  (a)(10),  (a)(ll),  (a)(12),  and 
(a)(13). 

■  The  addition  and  revisions  read  as 
follows: 

13601.102    Deeignation  of  separata  agency 
eomponants. 

(a)*  *  * 

(I)  Armed  Services  Board  of  Contract 
Appeals; 

***** 

(10)  Defense  Logistics  Agency; 

(II)  Defense  Security  Service; 

(12)  Defense  Threat  Reduction 
Agency; 

(13)  National  Imagery  and  Mapping 
Agency; 
***** 

(FR  Doc.  03-28690  Filed  11-17-03;  8:45  am] 

BMJNG  CODE  S001-08-M 


DEPARTMENT  OF  TRANSPORTATION 
FMeral  Avtatkxi  Administration 

14CFRPart39 

P>oclnl  No.  WOr^m-^sa-Aty,  Amendment 
30-13387;  AO  2003-23-03] 

RM2120-AA64 

Alrworttiinasa  Directhras;  Boeing 
Modol  737-100,  -200.  and  -200C  Saries 


AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  and  -2 OOC  series  airplanes, 
that  currently  requires  repetitive 
inspections  to  detect  discrepancies  in 
the  upper  and  lower  skins  of  the 
fuselage  lap  joint,  and  repair  if 
necessary.  This  amendment  adds  new 
inspections,  reduces  the  repetitive 
inspection  intervals  for  certain 
airplanes,  and  mandates  a  terminating 
modification.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  discrepancies  in  the  upper  and 
lower  skins  of  the  fuselage  lap  joint  and 
circumferential  joint,  which  could  result 
in  sudden  fracture  and  failure  of  a  lap 
joint  or  drcimiferential  joint  and  rapid 
decompression  of  the  airplane  fuselage. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 


DATES:  E^ctive  December  23.  2003. 

The  incorporation  by  reference  of 
Boeing  Alirt  Service  Bulletin  737- 
53A1224,  Revision  1,  dated  March  14, 
2002,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  ai  of  December  23,  2003. 

The  incarporation  by  reference  of 
Boeing  Alfrt  Service  Bulletin  737- 
53A1224,  dated  August  17,  2000,  as 
listed  in  the  regulations,  was  approved 
previously  by  die  Director  of  the  Federal 
Register  a^  of  September  11,  2000  (65  FR 
51750,  Aukust  25.  2000). 
addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeiag  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washingt(in  98124-2207.  This 
information  may  be  examined  at  the 
Federal  AiiaUon  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  laOl  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NVy.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Ijucier,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  LindJA venue.  SW..  Renton. 
Wa$hingt(|i  98055-4056;  telephone 
(425)  917-6438;  fax  (425)  917-6590. 
SUPPLEMEIfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-17-04. 
amendmeat  39-11878  (65  FR  51750, 
August  25I  2000),  which  is  applicable  to 
certain  Boiing  Model  737-100,  -200, 
and  -200d  series  airplanes,  was 
published^n  the  Federal  Register  on 
July  21,  2dD3  (68  FR  43045).  The  action 
proposed  to  require  repetitive 
inspectionp  to  detect  discrepancies  in 
the  upper  imd  lower  skins  of  the 
fuselage  lap  joint,  and  repair  if 
necessary.  [The  action  proposed  adding 
new  inspections,  reducing  the  repetitive 
inspection!  i^^^^^^s  for  certain 
airplanes,  and  mandating  a  terminating 
modification. 

Coinmenti 

Interest  d  persons  have  been  afforded 
an  opporti  nity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proj  osal  or  the  FAA's 
determina  ion  of  the  cost  to  the  public. 

Concliisioi  I 


has  determined  that  air 

public  interest  require  the 
the  rule  as  proposed. 


The  FA/ 1 
safety  and  the 
adoption  c  f 

Change  to  Laiior  Rate  Estimate 

We  hav« 
used  over 


reviewed  the  figures  we  have 
he  past  several  years  to 


calculate  AD  costs.to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impacV 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  291 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
60  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  inspections  tl»t  are  currently 
required  by  AD  2000-17-04  take 
approximately  575  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspections  on  U.S. 
operators  is  estimated  to  be  $2,242,500, 
or  $37,375  per  airplane. 

The  new  inspections  that  are  required 
by  this  new  AD  wiU  takeapproximately 
341  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
inspections  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $1,329,900,  or  $22,165 
per  airplane. 

The  terminating  modification  that  is 
required  by  this  new  AD  will  take 
approximately  15,000  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $58,500,000, 
or  $975,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  ^nd 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  tjrpically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nde  does  not 
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have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  smaU  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the -Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


737-53A1224,  dated  August  17,  2000,  to 
detect  discrepancies  (i.e.,  cracks,  pillowing, 
corrosion,  delamination,  or  loose  or  missing 
fasteners)  in  the  upper  and  lower  skins  of  the 
fuselage  lap  joint.  Perform  the  inspections  at 
the  applicable  times  specified  in  Tables  1 
and  2  of  section  I.E. "'Compliance'  of  the  alert 
service  bulletin,  in  accordance  with  the  alert 
service  bulletin;  except  that  where  Table  1 
specifies  a  compliance  time  of  "airplane 
flight  cycles  at  time  of  service  bulletin 
release,"  this  AD  requires  a  compUance  time 
of  "airplane  flight  cycles  as  of  September  11, 
2000  {Oie  effective  date  of  AD  2000-17-04, 
amendment  39-11878)." 

flepojr 

(b)  Prior  to  further  flight;  Repair  any 
discrepancies  detected  during  any  inspection 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1224,  dated  August  17, 
2000;  repair  any  discrepancies  detected 
during  any  inspection  required  by  paragraph 
(c)  of  this  AD  in  accordance -with  Boeing 
Alert  Service  Bulletin  737-53A1224, 
Revision  1,  dated  March  14,  2002.  If  any 
discrepancy  is  detected  and  the  alert  service 
bulletin  specifies  that  the  manufacturer  may 
be  contacted  for  disposition  of  certain 
repairs,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings. 

New  Requiremoils  ofThia  AD 


Authority:  49  U.S.C.  106(g),  40113, 44701.       Compliance  Times 


§39.13    [Amendml] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-11878  (65  FR 
51750,  August  25,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13367,  to  read  as 
follows: 

2003-23-03    Boeing:  Amendment  39-13367. 
Docket  2002-NM-150-AD.  Supersedes 
AD  2000-17-04,  Amendment  39-11878. 

Applicability:  Model  737-100,  -200,  and 
-200C  series  airplanes;  line  numbers  1 
through  291  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  discrepancies  in  the 
upper  and  lower  skins  of  the  fuselage  lap 
joint  and  circumferential  joint,  which  could 
result  in  sudden  fiacture  and  failure  of  a  lap 
joint  or  circumferential  joint  and  rapid 
decompression  of  the  airplane  fuselage, 
accomplish  the  following: 

Requirements  of  AD  2000-17-04, 
Amendment  39-11878 

Initial  and  Repetitive  Inspections 

(a)  Perform  the'applicable  (initial  and 
repetitive)  inspections  as  specified  in  Figures 
1  through  4  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 


(c)  Where  the  comphance  times  in  Section 
I.E.  'Compliance'  of  Boeing  Alert  Service 
Bulletin  737-53A1224,  Revision  1,  dated 
March  14,  2002,  specify  a  compliance  time 
interval  calculated  "from  release  of  service 
bulletin,"  this  AD  requires  compliance 
within  the  interval  specified  in  the  service 
bulletin  "after  the  effective  date  of  this  AD." 
In  addition,  where  the  compliance  time  for 
the  initial  and  repetitive  inspections  in 
Tables  1  through  3  of  section  I.E. 
'Compliance'  of  the  service  bulletin  specifies 
"airplane  flight  cycles  at  time  of  service 
bulletin  release,"  this  AD  requires  a 
compliance  time  of  "airplane  flight  cycles  as 
of  the  effective  date  of  this  AD." 

Initial  and  Repetitive  Inspections 

(d)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  Perform  the  applicable  (initial  and 
repetitive)  inspections  as  specified  in  Figures 
1  through  9  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1224,  Revision  1,  dated  March  14, 
2002,  to  detect  discrepancies  (i.e.,  cracks, 
pillowing,  corrosion,  delamination,  or  loose 
or  missing  fasteners)  in  the  upper  and  lower 
skins  of  the  fuselage  lap  joint  and 
circumferential  joint.  Perform  the  inspections 
at  the  apphcable  times  specified  in  Tables  1 
and  2  of  section  l£.  "Compliance"  of  the 
alert  service  bulletin,  in  accordance  with  the 
alert  service  bulletin,  until  accomplishment 
of  paragraph  (f)  of  this  AD.  Accomplishment 


of  this  paragraph  terminates  the  inspections 
required  by  paragraph  (a)  of  this  AD. 

(e)  For  airplanes  that  have  accumulated 
more  than  70,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Do  the  first  repeat 
inspection  at  the  earlier  of  the  times  specified 
in  paragraph  (e)(1)  or  (e)(2)  of  this  AD,  and 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  1 ,000  flight  cvcles. 

(1)  Within  2.000  flight  cycles  after  the  last 
inspection  done  per  AD  2000-17-04. 

(2)  Within  1,000  flight  cycles  after  the  last 
inspection  done  per  AD  2000-17-04,  or 
within  500  flight  cycles  after  the  eftiective 
date  of  this  AD,  whichever  is  later. 

Terminating  Modification 

(f)  Perform  the  modification  of  the  skin  of 
all  fuselage  lap  joints  between  body  stations 
259.5  and  1016  per  part  IV  of  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1224,  Revision  1.  dated  March  14, 
2002;  at  the  applicable  times  specified  in 
Table  3  of  section  I.E.  "Compliance"  of  the 
alert  service  bulletin;  in  accordance  with  the 
alert  service  bulletin.  Accomplishment  of 
this  paragraph  terminates  the  repetitive 
inspection  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  ACO,  is  authorized  to 
approve  alternative  methods  of  compliance 
(AMCC)  for  this  AD. 

(2)  An  AMCC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  ACO,  to  make  such 
findings. 

Incorporation  by  Reference 

(h)  Unless  otherwise  specified  by  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-53A1224, 
dated  August  17,  2000;  and  Boeing  Alert 
Service  Bulletin  737-53A1224,  Revision  1, 
dated  March  14.  2002;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-53A1224, 
Revision  1,  dated  March  14,  2002,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-53A1224, 
dated  August  17,  2000,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  11,  2000  (65  FR 
51750,  August  25,  2000). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
December  23,  2003. 
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'    Issues  in  Renton.  Washington,  on 
November  7,  2003. 
Kakne  C.  Yuuunura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc^ 03-28492  Filed  11-17-03;  8:45  amj 

BHXMG  CODE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Dockat  No.  2002-NHI-9&-AD;  Amendment 
39-13368;  AD  2003-23-04] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes,  that  currently 
requires  modification  of  the  nimiber  3 
left  and  right  emergency  exit  doors.  This 
amendment  requires  a  new,  improved 
modification  of  the  number  3  left  and 
right  emergency  exit  doors,  which 
terminates  the  requirements  in  the 
existing  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
number  3  emergency  exit  doors  from 
jamming,  which  could  impede  the  safe 
evacuation  of  passengers  and  crew 
during  an  emergency.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  December  23,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
23,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental 
Systems  Branch,  ANM-150S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 


Washington  98055-4056;  telephone 
(425)  917-^435;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  t(  amend  part  39  of  the  Federal 
Aviation  R  jgulations  (14  CFR  part  39) 
by  superse  ling  AD  91-01-05, 
amendmeijt  39-6850  (55  FR  52967, 
December  26,  1990),  which  is  applicable 
to  certain  I  oeing  Model  757  series 
airplanes,  ^  vas  published  in  the  Federal 
Register  oi  June  2,  2003  (68  FR  32691). 
The  action  proposed  to  require  a  new, 
improved  i  lodification  of  the  number  3 
left  and  rig  it  emergency  exit  doors, 
which  woi  Id  terminate  the 
requiremei  ts  in  the  existing  AD. 

Comments 


Interests  1 
an  opportu  aity 
making  of 
considerate 
comments 


One  conAnenter 
supports  tqe 

Request  To 


Another 


persons  have  been  afforded 
to  participate  in  the 
his  amendment.  Due 

n  has  been  given  to  the 
received. 


Support  fo:  ■  Proposed  Rule 


states  that  it  fully 
proposed  rule. 

Withdraw  Proposed  Rule 


:ommenter  states  that  a 


reliability  i  eview  of  the  number  3 
emergency  exit  doors  on  its  Model  757 
fleet  reveal  jd  zero  events  of  difficulty  in 
operating  t  le  number  3  doors.  The 
commented  further  states  that  it  has 
already  acoomplished  a  terminating 
action  for  Ad  91-01-05.  For  these 
reasons,  the  commenter  asserts  that 
additional  modification  to  the  number  3 
emergencyiexit  doors  is  not  warranted 
on  its  Modfel  757-200  fleet. 

From  thase  statements,  we  infer  that 
the  commebter  is  requesting  that  we 
withdraw  t  le  proposed  rule.  We  do  not 
agree.  Sine  3  the  issuance  of  AD  91-01- 
05,  we  hav ;  received  reports  from 
several  ope  rators  that  had  difficulty 
opening  th ;  number  3  emergency  exit 
doors  or  ha  d  them  become  completely 
jammed  diiring  opening.  These  events 
occurred  e?en  though  the  number  3 
emergencyiexit  doors  on  these  airplanes 
had  been  modified  per  the  requirements 
of  AD  91-qi-05.  Therefore,  we  find  it 
necessary  tb  mandate  a  design  change 
that  will  p^vent  the  number  3 
emergency  exit  doors  from  being 
difficult  to  open  or  from  becoming 
completely  jammed.  No  change  to  the 
final  rule  ii ;  made. 

Conclusioi 

After  caipful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  "AA  has  determined  that  air 
safety  and  he  public  interest  require  the 
adoption  o  the  rule  as  proposed. 


Changes  to  14  CFR  Part  39/Efiiect  im  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individueil 
AD.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  398 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  modification  that  is  currently 
required  by  AD  91-01-05  takes 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hoiu'. 
Required  parts  will  cost  approximately 
$95  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  the  currently  required 
modification  is  estimated  to  be  $290  per 
airplane. 

The  new  modification  that  is  required 
in  this  AD  will  take  approximately  6 
work  hoiu^  per  airplane  (3  work  hours 
per  door)  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  will  cost  approximately 
$8,000  per  kit,  per  airplane.  Based  on 
these  figiu-es,  the  cost  impact  of  the  new 
modification  on  U.S.  operators  is 
estimated  to  be  $981,630,  or  $8,390  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woidd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
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actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-6850  (55  FR 
52967,  December  26, 1990),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

2003-23-04    Boeing:  Amendment  39-13368. 
Docket  2002-NM-95-AD.  Supersedes 
AD  91-01-05,  Amendment  39-6850. 
Applicability:  Model  757-200  series 
airplanes  having  a  four-door  configuration,  as 
listed  in  Boeing  Special  Attention  Service 
Bulletin  757-25-0237,  Revision  2,  dated 
December  12,  2002;  certificated  in  any 
category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pieceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compUance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  number  3  emergency  exit 
doors  from  jamming,  which  could  impede 
the  safe  evacuation  of  passengers  and  crew 
during  an  emergency,  accomplish  the 
following: 

Modification 

(a)  Within  36  months  after  the  effective 
date  of  this  AD:  Modify  the  number  3  left  and 
right  emergency  exit  doors  per  the 
Accomplishment  Instructions  of  Boeing 
Special  Attention  Service  Bulletin  757-25- 
0237,  Revision  2,  dated  December  12,  2002. 
The  modification  involves  replacing  the 
header  panel  assemblies  of  the  number  3  left 
and  right  emergency  exit  doors  (includes 
replacing  the  double  hinged  panels  above  the 
doors  with  new  single  panels),  trimming  the 
top  portion  of  the  door  liner  seal,  and 
installing  a  new  seal,  retainer,  and  support 
angle.  Accomplishment  of  the  modification 
required  by  this  paragraph  terminates  the 
requirements  of  AD  91-01-05,  amendment 
39-6850. 

Credit  for  Actions  Done  per  Previous  Issue 
of  Service  Bulletin 

(b)  Modifications  done  before  the  effective 
date  of  this  AD  per  Boeing  Special  Attention 
Service  Bulletin  757-25-0237  dated  October 
18,  2001;  or  Revision  1,  dated  January  24, 
2002;  are  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliadce  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  throiigh 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


lacorporatioD  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  per  Boeing  Special 
Attention  Service  Bulletin  757-25-0237, 
Revision  2.  dated  December  12,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

EfiEective  Date 

(f)  This  amendment  becomes  effective  on 
December  23,  2003. 

Issued  in  Renton,  Washington,  on 
November  7,  2003. 

Kalene  C.  Yanamura,  Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  03-28493  Filed  11-17-03;  8:45  am] 

B«JJNG  CODE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Doctot  No.  30395;  AmdL  Ho.  3082] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediues 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected   ^ 
airports. 

DATES:  This  rule  is  effective  November 
18,  2003.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
18,  2003. 
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AOORESSES:  Availability  of  matters 
inc(»porated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4._The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington.  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tihe  affected  airport  is 
located. 

By  Subscription-^-Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Momoney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATXM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  dascription  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations- 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

Tlig  large  niunber  of  SlAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 


Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publicatiod  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form  _ 
documents^  is  unnecessary.  The 
provisions  pf  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  ai  id  effective  dates  of  the 
SlAPs.  Thii  I  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identificatipn  and  the  amendment 
number. 

The  Rule 

This  amoidment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  containejd  in  the  transmittd.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Akrmen  (NOT AM)  as  an 
emergency  [action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendmen  s  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  I  JlAPs,  an  effective  date  at 
least  30  dajs  after  publication  is 
provided.  1 

Further,  uie  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  i^  the  U.S.  Standard  for 
Terminal  lostrument  Procedures 
(TERPS).  14  developing  these  SlAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  Existing  or  anticipated  at  the 
affected  airoorts.  Because  of  the  close 
and  immectate  relationship  between 
these  SIAPi  and  seifety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SlAPs  are 
impracticable  and  contrary  to  the  public 
interest  an<  ,  where  applicable,  that 
good  cause  exists  for  making  some 
SlAPs  effec  tive  in  less  than  30  days. 

Conclusion 
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List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  November  7, 
2003. 

James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  die  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regidations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120.  44502.  44514,  44701, 
44719,  44721-44722. 

■  2 .  Part  97  is  amended  to  read  as 
follows: 

*  *  *  Effective  December  25. 2003 

Gustavus,  AK,  Gustavus,  RNAV  (a»S)  RWY 

29,  Orig,  Cancelled 
Longmont,  CO,  Vance  Brand,  VOR/DME-A, 

Amdtl 
Longmont,  CO,  Vance  Brand,  RNAV  (GPS)- 

B.Orig 
Longmont.  CO,  Vance  Brand,  RNAV  (GPS) 

RWY  29,  Orig 
Longmont,  (X),  Vance  Brand,  GPS  RWY  29, 

Orig,  Cancelled 
Americus,  GA,  Souther  Field,  ILS  OR  LOC/ 

NDB  RWY  23,  Orig 
Americus,  GA,  Souther  Field,  LOC  RWY  23, 

Amdt  3,  Cancelled 
Wabash,  IN,  Wabash  Muni,  RNAV  (GPS) 

RWY  9,  Orig 
Wabash,  IN,  Wabash  Muni,  RNAV  (GPS) 

RWY  27.  Orig 
Wabash,  IN,  Wabash  Muni,  GPS  RWY  27, 

Orig,  Cancelled 
Vineyard  Haven,  MA,  Marthas  Vineyard, 

VOR  RWY  6,  Amdt  1 
Vineyard  Haven,  MA,  Marthas  Vineyard, 

VOR  RWY  24,  Amdt  1 
Vineyard  Haven,  MA,  Marthas  Vineyard,  ILS 

OR  LOC  RWY  24,  Amdt  1 
Vineyard  Haven,  MA,  Marthas  Vineyard, 

RNAV  (GPS)  RWY  24,  Orig 
Alma,  MI,  Gratiot  Community,  NDB  RWY  9, 

Amdt  7 
Alma,  MI,  Gratiot  Community,  SDF  RWY  9, 

Amdt  8 
Alma,  MI,  Gratiot  Community,  VOR/DME 

RWY  18,  Amdt  1 
Alma,  MI,  Gratiot  Community.  VOR/DME 

RNAV  OR  GPS  RWY  27,  Amdt  7, 

Cancelled 
Alma.  MI.  GraUot  Community.  RNAV  (GPS) 

RWY  9.  Orig 
Ahna.  MI.  Gratiot  Community.  RNAV  (GPS) 

RWY  18,  Orig 
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Alma,  MI,  Gratiot  Community,  RNAV  (GPS) 

RWY  27,  Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  RNAV  (GPS) 

RWY  2,  Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  RNAV  (GPS) 

RWY  15,  Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  RNAV  (GPS) 

RWY  20,  Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  RNAV  (GPS) 

RWY  28,  Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  RNAV  (GPS) 

RWY  33,  Orig 
Santa  Fe,  NM,  Santa  Fe  Muni,  GPS  RWY  2, 

Orig,  Cancelled 
Santa  Fe,  NM,  Santa  Fe  Mimi.  GPS  RWY  28, 

Orig-D,  Cancelled 
Santa  Fe,  NM,  Santa  Fe  Muni,  GPS  RWY  33, 

Orig,  Cancelled 
Newark,  OH,  Newark-Heath,  SDF  RWY  9. 

Amdt  5A,  Cancelled 
Cony,  PA,  Cony-Lawrence,  RNAV  (GPS) 

RWY  14,  Orig 
Corry,  PA,  Cony-Lawrence,  RNAV  (GPS) 

RWY  32,  Orig 
Corry,  PA,  Corry-Lawrence,  NDB  RWY  14, 

Amdt  5 
Cony,  PA,  Corry-Lawrence,  VOR  RWY  32, 

Amdt  5 
Harlingen,  TX,  Valley  Intl,  VOR/DME  RWY 

35L,  Orig-A 
San  Antonio,  TX,  San  Antonio  Intl,  ILS  OR 

LOC  RWY  3,  Amdt  20 

[FR  Doc.  03-28674  Filed  11-17-^3;  8:45  am] 

aUJNG  CODE  4910-13-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Dock0t  No.  30396;  AmdL  No.  3083] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  tmder  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  November 
18,  2003.  The  compliance  date  for  each 
SLAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
18.  2003. 

AOORKSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

For  Purchase— Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 


the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FTX:) 
Notice  to  Airmen  (NOTAM)  as  an 
emei:^ncy  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  tbe  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  apphcable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
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"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  leference,  and 
Navigation  (Air). 


Issued  it  Washington,  DC,  on  November  7, 
2003. 


James  J.  Bfellough, 

Director.  I^ight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegateq  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspendibg,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  kt  0901  UTC  on  the  dates 
specified  as  follows: 

PART  97-^-STANDARD  INSTRUMENT 
APPROAbH  PROCEDURES 

■  1.  The  i  uthority  citation  for  part  97 
continue)  to  read  as  follows: 


Andiority:  49  U.S.C.  106(g).  40103, 40106, 
40113. 40114. 40120, 44502. 44514. 44701, 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

H97M,  97 jas,  WTJaj,  97.29. 97.31, 97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG,  LOC/DME, 
IDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS/ 
DME,  ISMLS.  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §97.35  COPTER  SIAPs, 
Identified  as  follgws: 

*  *  *  Effective  Upon  Publication 


FCX:  Date 


10/16/03 


State 


DC 


City 


Washington 


Airport 


Rod  lid  Reagan  Washington  National 


FDC  No. 


3/0019 


Subject 


VOR/DME  or  GPS  RWY  15 
Amdt  IB.  This  replaces  FDC  3/ 
9310  dated  9/24/03  In  TL03- 
23. 


IFR  Doc.  03-28675  Filed  11-17-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

NatkMuri  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  931016260-3260-01;  I.D. 
091603A] 

15CFRPart902 
RIN0648-AR71 

NOAA  Information  Collection 
Requirements;  Update  and  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment;  republication. 

SUMMARY:  On  October  28,  2003,  NMFS 
published  a  final  rule,  technical 
amendment,  to  update  and  correct 
Office  of  Management  and  Budget 
(OMB)  control  numbers  and  related 
regulatory  citations  for  NMFS 
information  collection  requirements. 
The  published  dociiment  contained 
only  a  portion  of  the  table  contained  in 
the  regulatory  text,  which  was  updated 
and  corrected  in  this  final  rule.  On 
November  4,  2003,  the  Office  of  the 
Federal  Register  issued'a  correction  to 
the  regulation  by  publishing  the 
remaining  portions  of  the  table. 
However,  to  ensure  that  the  public  is 
aware  of  the  modifications  made  to  the 


Code  of  F  ederal  Regulations  through 
this  final  rule,  NMFS  is  republishing  the 
final  rule  technical  amendment  in  its 
entirety.  >JMFS  is  also  including 
editorial  :orrections  to  the  final  rule, 
technical  amendment  in  this 
republica  tion.  Therefore,  this  final  rule, 
technical  amendment  updates  and 
corrects  t  le  NOAA  inventory  of  control 
numbers  po  that  the  inventory  reflects 
the  valid  OMB  control  number  with  its 
associated  regulatory  citation  for  each 
NMFS  information  collection 
requirement.  Under  the  Paperwork 
Reduction  Act  (PRA),  agencies  are 
required  to  display  a  current  control 
number  assigned  by  the  Director  of 
OMB  for  each  agency  information 
requirement.  The  intent  of  this  action  is 
to  update!  and  correct  the  NOAA 
inventorv  of  control  numbers  so  that  the 
inventor^  reflects  the  valid  OMB  control 
number  with  its  associated  regulatory 
citation  for  each  NMFS  information 
collection  requirement. 
DATES:  Tftis  regulation  is  effective  on 
October  38,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Belli,  Fishery  Management 
Specialisi,  (301)  713-2341. 
SUPPLEM^ARY  INFORMATION:  On 
October  38,  2003  (68  FR  61339),  NMFS 
published  a  final  rule;  technical 
amendment  in  the  Federal  Register 
updating  and  correcting  portions  of  15 
CFR  Partp02.  However,  only  a  portion 
of  the  table  contained  in  the  regulation 
was  published  in  the  October  28th 
Federal  Register  document.  On 
Novemb^  4.  2003  (68  FR  62501),  the 


Office  of  the  Federal  Register  published 
the  remaining  portions  of  the  table  in  a 
correction  notification.  However, 
because  this  final  rule,  technical 
amendment  was  published  in  two 
documents,  NMFS  is  reprinting  the  text 
of  the  final  rule  in  its  entirety  to  avoid 
any  confusion  and  to  ensure  the  public 
is  aware  of  the  regulatory  changes  to  15 
CFR  Part  902, 

Pursuant  to  the  Paperwork  Reduction 
Act,  Part  902  of  title  15  CFR  displays 
control  numbers  assigned  to  NMFS 
information  collection  requirements  by 
OMB.  This  part  fulfills  the  requirements 
of  section  3506(c)(l)(B)(i)  of  the  PRA, 
which  requires  that  agencies  display  a 
current  control  number,  assigned  by  the 
Director  of  OMB,  for  each  agency 
information  collection  requirement. 
Portions  of  1 5  CFR  902 . 1  (b)  reflect 
expired  or  incorrect  OMB  control 
numbers.  In  some  cases,  the  regulations 
cited  have  previously  been  removed 
from  the  CFR  and.  therefore,  there  are 
no  approved  OMB  control  nimibers  for 
those  regulations.  In  addition,  the  OMB 
control  niunbers  for  some  requirements 
have  changed  but  the  obsolete  numbers 
are  still  reflected  in  the  inventory.  Also, 
when  new  collection-of-information 
requirements  were  previously  approved, 
the  final  rule  implementing  the 
collection-of-information  requirement 
did  not  update  15  CFR  Part  902. 

Therefore,  through  this  final  nUe, 
technical  amendment,  the  inventory  of 
OMB  approved  control  niunbers  is 
corrected  and  updated  to  reflect  the 
currently  valid  control  niunbers.  All  of 
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the  collection-of-information 
requirements  displayed  in  §  902.1(b) 
have  previously  been  submitted  to  OMB 
for  approval  during  implementation  of 
regulations  appearing  in  the  individual 
parts  of  title  50.  Therefore,  this  final 
rule,  technical  amendment  does  not 
involve  any  new  reporting  or 
recordkeeping  requirements. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990, 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  authority  to 
sign  material  for  publication  in  the 
Federal  Register  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA). 
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Classification 

Piu-suant  to  5  U.S.C.  553  (b)(B),  the 
AA  waives  prior  notice  and  opportunity 
for  public  comment  because  this  action 
is  a  rule  of  agency  organization, 
procediu^  or  practice.  Because  this  rule 
makes  only  minor,  non-substsmtive 
changes  and  does  not  change  operating 
^  practices  in  any  fishery,  it  is 
unnecessary  to  provide  for  prior  notice 
and  opportxuiity  for  public  comment. 
Because  this  final  rule,  technical 
amendment  does  not  constitute  a 
substantive  rule,  piu-suant  to  5  U.S.C. 
553(d),  this  final  rule  is  not  subject  to 
the  30-day  delay  in  effectiveness.  This 
final  rule,  technical  amendment  makes 
no  substantive  changes  to  existing 
regulations,  but  rather  updates  OMB 
control  numbers  associated  with  NMFS 
information  collections,  all  of  which 
OMB  has  previously  approved  during 
implementation  of  regulations 
appearing  in  the  individual  parts  of  title 
50  of  the  Code  of  Federal  Regidations. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required 
pursuant  to  5  U.S.C.  553  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  inapplicable.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  and  has  not  been  prepared. 

This  rule  is  exempt  from  review 
under  Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  &iliu-e  to  comply 
witb,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 


Dated:  November  10,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  stated  in  the  preamble, 
15  CFR  chapter  IX  is  amended  as  follows: 

IS  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

■  1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authorit3r.  44  U.S.C.  3501  et  seq. 

■  2.  In  §  902.1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by: 

■  a.  removing  the  following  CFR  parts  or 
sections  in  the  left  hand  column  and 
their  rejated  current  OMB  control 
niunber(s)  in  the  corresponding 
positions  in  the  right  hand  colimm,  for: 
50  CFR  216.24(d),  216.24(e),  216.114, 
216.155,  222.201(c)  and  (d),  222.202, 
222.204  (f)  and  (g),  229.7,  663.6,  679.4, 
679.4(b)(5)(vi),  679.4(k)(6)(iii), 
679.4(k)(6)(iv),  679.4(k)(7)(iii),  679.5, 
679.5(n)(2)(iii),  679.24,  679.28, 
679.28(f)(3)(i).679.28(f)(3)(1i), 
679.28(f)(3)(iii),  679.28(f)(4),  (f)(5),  and 
(f)(6),  and  679.32; 

■  b.  Adding  the  CFR  part  or  sections  in 
numerical  order  in  the  left  hand  colmim 
and  its  related  OMB  control  number(s)  in 
the  corresponding  right  hand  coliunn  in 
numerical  order:  50  CFR  216.26, 
223.203(b),  229.4,  260.15,  260.36, 
260.37,  260.96,  260.97,  300.107,  600.745, 
679.4(b),  (f),  (h),  and  (i),  679.4(d)  and  (e). 
679.4(k),  679.4(1),  679.5(a).  679.5(b),  (c), 
(d),  (g),  (h),  (i),  (j),  (k),  and  (m),  679.5(e), 
(f).  and  (o),  679.5(1)(1),  (1)(2).  (1)(3),  (1)(4), 
and  (1)(5),  679.5(1)(7),  679.5(n),  679.5(p), 
679.24(a).  679.24(e),  679.28(b)  and  (d), 
679.32(c),  679.32(d),  679.32(f),  679.45. 
679.61(c)  and  (f),  679.61(d)  and  (e), 
679.62(b)(3)  and  (c)  and  679.63(a)(2): 
and. 

■  c.  Revising  the  control  niunber  entries 
in  the  right  hand  coliunn  for  the 
following  parts  or  section  identified  in 
the  left  hand  column:  50  CFR  229.5. 
300.34,  300.35,  300.108(a),  300.108(c). 
300.125,  622.4,  622.18,  635.5(c),  640.6. 
648.8.  648.9,  648.10,  648.58,  648.80, 
648.84.  654.6.  660.16,  660.24,  660.25. 
660.305.  660.322.  679.4(g).  679.40, 
679.43,  and  679.50  to  read  as  follows: 

§  902.1    OMB  control  numbers  assigned 
pursuant  to  ttte  Paparworic  Reduction  Act 

(b)  Display. 


CFR  part  or  section  wtiere  the 
Information  coHection  require- 
ment is  located 


50  CFR 
216.26 

223203(b) 

• 

229.4 
229.5 


260.15 
260.36 
260.37 
260.96 
260.97 


300.34 
300.35 

•  • 

300.107 

300.108(a) 

300.108(c) 


300.125 
600.745 

* 

^2.4 
622.18 

* 

635.5(C) 
640.6 

• 

648.8 
648.9 

648.10 

• 

648.58 

* 

648.80 
648.84 
654.6 
660.16 


Current 
OMB  con- 
trol num- 
ber (all 
numbers 
begin  wilh 
0648-) 


-0084 


-0399 

-0293 
-0292 


-0266 
-0266 
-0266 
-0266 
-0266 


-0218 
-0361 

-0194 
-0368 
-0367 


-0358 
-0309 

-0205 

-0205 

-0328 


-0358  and 
-0359 


-0350 
-0202  and 

-0404 
-0202 


-0202  and 
-0416 


-0202  and 
-0422 


-0202  and 
-0351 


-0358  and 
-0359 


-0361 


64988        Federal  Register /Vol.  68,  No.  222  ^Tuesday,  November  18,  2003 /Rules  and  Regulations 


- 

Current 

0MB  con- 

CFR  part  or-Bedion  where  the 

trot  num- 

ber (all 

merit  is  located 

numbers 

begin  with 

- 

0648-) 

•             *             •             • 

• 

660.24 

-0360 

660.25 

•                             •                             •                             • 

-0441 

• 

660.305 

-0355 

660.J22 

-0352 

•               •               •               « 

« 

679.4<b),(f).(h)  and  (i)      - 

-0206 

679.4(d)  and  (e) 

-0272 

679.4(g)  and  (k) 

-0334 

679.4(1) 

-0393 

679.S(a) 

-0213. 

-0269, 

-0272, 

_ 

and 

-0401 

679.5(b).(ch(d),(g),(h).(i).(j),(k) 

-0213 

and(m) 

679.5(e).(f).  and  (o) 

-0401 

679.5(IH1).(1)(2).(I)(3).(I)(4)  and 

-0272 

(l)(5) 

679.5(l)(7) 

-0398 

679.5(n) 

-0269 

679.5(p) 

-0428 

•               •               •               ♦ 

< 

* 

679.24(a) 

-0353 

679.24(e) 

-0474 

•                             *                             •                             • 

* 

679.28(b)  and  (d) 

-0330 

•             •             •     "         • 

• 

679.32(c) 

-0269  and 

-0330 

679.32(d) 

-0269 

679.32(f) 

-0269  and 

-0272 

679.40 

-0272 

•               •               •               • 

-* 

679.^ 

-0272  and 

-0398 

679.45 

-0398 

679.50 

-0318 

• 

679.61(c)  and  (f) 

-0401 

679.61(d)  and  (e) 

-0393 

679.62(bK3)  and  (c) 

-0401 

679.63(aK2) 

-0330 

•              •-            •  -           • 

• 

DEPARTIIENT  OF  HOMELAND 

SEcuRnhr 


[FR  Doc.  03-28781  Filed  11-17-03;  8:45  am] 

BIUJNG  CODE  3S1«-22-« 


iijard 


Coast  G 

33  CFR  rtart  165 
[CGD09-0B-214] 
RIN  162S-kA11 

Regulatap  Navigation  Area;  Des 
Plaines  Aiver,  Jollet.  IL 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  T  emporary  final  rule. 


summary:  The  Coast  Guard  is  revising 
the  effect  ve  period  "for  a  regulated 
navigatio  i  area  (RNA)  on  the  Des 
Plaines  R  ver  in  Joliet,  Illinois.  This 
action  is  i  lecessary  to  ensiure  vessel  and 
public  safety  due  to  several  serious 
allisions  '  vith  this  bridge  structure.  This 
rule  is  inl  ended  to  restrict  vessel  traffic 
in  a  porti  )n  of  the  Des  Plaines  River 
near  Jolie  i,  Illinois. 
DATES:  Ef  ective  November  15,  2003. 
Section  1  )5.T09-214  expires  March  1, 
2004. 

ADDRESSf  S:  Comments  and  material 
received  rom  the  public,  as  well  as 
documen  s  indicated  in  this  preamble  as 
being  ava  lable  in  the  docket  are  part  of 
docket  [C  jD09-02-214]  and  are 
available  for  inspection  or  copying  at 
Coast  Guird  Marine  Safety  Office  (MSO) 
Chicago,  bs  W.  83rd  St.,  Suite  D,  Burr 
Ridge,  Illinois  60521  between  8  a.m.  and 
3:30  p.m.  Monday  through  Friday, 
except  Falderal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kejineth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
(630)  98&-2175. 

SUPPLEM9ITARY  INFORMATION: 
Regulatoiy  Infbrmatioii 

On  Ma^  21,  2003,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Regulated  Navigation  Area;  Des  Plaines 
River,  JolJet,  Illinois"  in  the  Federal 
Register  B8  FR  27727).  We  received  25 
letters  co^nmenting  on  that  TFR  which 
we  have  Summarized  in  the  Discussion 
of  Comments  section.  We  plan  on 
addressing  those  comments  in  the 
notice  of  proposed  rulemaking  (NPRM). 
The  only  adjustment  being  made  to  the 
temporal*  §  165.T09-214  created  by  the 
May  21,  io03  TFR  is  the  effective 
period.  Np  public  meeting  was 
requested  and  none  was  held. 

We  are  extending  the  effective  period 
of  the  ten  iporary  final  rule  so  that  we 
can  comp  lete  rulemaking  CGD09-03- 
285  Regulated  Navigation  Area,  Joliet, 
Illinois,  tti  permanently  establish 
restrictio]  ts  on  southbound  tows 


transiting  the  Des  Plaines  River  through 
Joliet,  Illinois.  Past  allisions  with  the 
Jefferson  Street  Bridge  highlight  safety 
concerns  when  certain  tows  transiting 
this  area.  Extending  the  effective  period 
until  March  1,  2004  should  provide 
sufficient  time  to  complete  the 
rulemaking.  Since  the  temporary  rule 
was  to  expire  November  15,  2003,  we 
are  reinstating  and  revising  it  effective . 
November  15,  2003. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule  and  it  is  being  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  When  we  promulgated 
the  May  21,  2003  TFR.  we  were  still 
ascertaining  what  steps  were  required  in 
response  to  an  allision  just  prior  to  that 
date.  We  received  numerous  comments 
in  response  to~our  temporary  final  rule 
as  to  what  future  actions  were  desirable. 

Since  jHiblic  response  to  this 
temporary  final  rule  was  anticipated,  we 
are  currently  finalizing  an  NPRM  to  be 
published  shortly.  That  rulemaking  will 
follow  normal  notice  and  comment 
procedures,  and  a  final  rule  should  be 
published  before  March  1,  2004. 

Continuing  the  temporary  final  rule  in 
effect  while  permanent  rulemaking  is  in 
progress  will  help  ensure  the  safety  of 
this  bridge  structtue.  On  May  2,  2003, 
a  tow  allided  with  the  pier  of  the 
Jefferson  Strieet  Bridge  which  resulted  in 
substantial  damage  to  the  bridge 
structiu-e.  As  a  residt,  it  is  estimated  that 
the.  bridge  will  be  inoperable  for  4  to  6 
months  while  repairs  are  made.  The 
Captain  of  the  Port  C^hicago  believes  that 
immediate  action  is  necessary  to  help 
prevent  any  futiiie  allisions  with  the 
pier.  Further,  additional  allisions  might 
result  in  total  structural  failure,  closure 
of  the  river  for  a  period  of  time  as  a 
result  of  an  allision,  and  the  possible 
loss  of  life  as  a  result  of  another  allision. 
Prior  to  this  accident,  another  tow  had 
allided  with  the  bridge,  which  resulted 
in  a  clostu«  of  over  6  months.  These 
allisions  are  not  only  dangerous  to  the 
safety  of  navigation,  but  also  to  persons 
who  are  on  the  bridge  as  tows  transit 
underneath.  Therefore,  under  5  U.S.C. 
553(b)(B)  and  (d)(3)  good  cause  exists 
for  why  an  NPRM  is  not  required  and 
why  this  rule  will  be  made  effective 
fewer  than  30  days  after  publication  in 
the  Federal  Register. 

Background  and  Purpose 

On  May  2,  2003,  a  southboimd  tow 
allided  with  the  pier  of  the  Jefferson 
Street  bridge.  This  allision  resulted  in 
significant  structiural  damage  to  the 
bridge  pier.  Southbound  tows  with  a  3 
by  5  configiu-ation,  transiting  under  the 
Cass  Street  Bridge  and  then  the  Jefferson 
Street  Bridge,  only  have  100  feet  of 
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horizontal  maneuvering  room.  In 
addition,  the  Des  Plaines  River  regularly 
has  significant  current  in  this  area. 

In  order  to  prevent  future  allisions,  an 
RNA  was  established  from  the  Ruby 
Street  Bridge  to  the  McOonough  Street 
Bridge  in  which  southbound  tows  in  a 
3  by  5  configuration  must  use  an  assist 
tug.  This  RNA  is  being  established  until 
an  adequate  protection  cell  is 
constructed  around  the  bridge  pier. 

Discussion  of  Role 

Southbound  tows  greater  than  89  feet 
in  overall  width  and  more  than  800  feet 
in  length  must  use  an  assist  tug  when 
transiting  through  the  RNA.  This  RNA 
encompasses  the  Des  Plaines  River  from 
mile  288.7  (the  Ruby  Street  Bridge),  to 
^  mile  287.3  (the  McDonough  Street 
Bridge).  Deviation  from  this  rule  is 
prohibited  imless  specifically 
authorized  by  the  Commander,  Ninth 
Coast  Guard  District  or  his  designated 
representative.  His  designated 
representative  is  the  Captain  of  the  Port 
Chicago. 

Discussion  of  Comments 

As  of  September  1,  2003,  we  received 
25  written  comments  on  the  temporary 
final  rule.  All  comments  received 
generally  focused  on:  (1)  Length  of 
Tows;  (2)  Width  of  Tows;  (3)  Protection 
Cells;  (4)  Tug  Assist;  (5)  Economic 
Impact;  and  (6)  Direction  of  Regulated 
Navigation  Area. 

Length  of  Tows.  Several  comments 
were  received  wdth  the  concern  of 
length  of  tows.  Three  comments  stated 
that  the  wording  was  confusing.  Eight 
comments  received  wanted  the  length  of 
tows  shorter  than  described  and  1 
comment  received  stated  that  the  length 
is  too  restrictive. 

Width  of  Tows.  We  received  eight 
comments  stating  that  the  width  of  tows 
should  be  reduced  smaller  and  one 
comment  stating  that  the  width 
requirement  is  too  restrictive. 

Protection  Cells.  Nine  comments  were 
received  stating  that  protection  cells 
should  be  constructed  along  the  Des 
Plaines  River  in  the  Joliet  Harbor  area. 

Tug  Assist.  Eight  comments  were 
received  stating  that  tug  assists  were  not 
needed  due  to  the  channel  being  too 
narrow  and  that  it  would  be  too 
expensive.  Three  comments  were  in 
fevor  of  tug  assists 

Economic  Impact.  Economic  Impact  is 
divided  into  the  impact  felt  by  the 
maritime  industry  as  well  as  the 
business  district  of  Joliet  Harbor.  Eight 
comments  were  received  by  the 
maritime  industry  stating  that  the 
regiilated  navigation  area  will  cause  a 
loss  in  business  due  to  the  restrictions 
placed  on  number  of  barges  allowed 


through  Joliet  Harbor.  Ten  coiunents 
were  received  by  the  business'  in  Joliet 
stating  that  the  regulated  navigaticm  area 
will  protect  the  bridges  and  will  allow 
uninterrupted  flow  of  traffic  from  a 
bridge  being  down  due  to  casualties 
caused  by  the  maritime  industry. 

Direction  of  Regulated  Navigation 
Area.  We  received  8  comments  stating 
that  the  regulation  should  include 
northbound  tows  as  well  as  southbound. 
Five  conmients  were  received  stating 
the  restriction  should  only  be  required 
for  southboimd  tows. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Departmentof  Homeland  Security. 
The  operational  reporting  requirements 
of  the  RNA  are  minimal  and  necessary 
to  provide  inunediate,  improved 
seciuity  for  the  public,  vessels,  and  U.S. 
ports  and  waterways.  The  requirements 
do  not  alter  normal  barge  cargo  loading 
operations  or  transits.  Additionally,  this 
rule  is  temporary  in  nature  and  the 
Coast  Guard  may  issue  an  NPRM  as  it 
considers  whether  to  make  this  rule 
permanent.  The  minimal  hardships  that 
may  be  experienced  by  persons  or 
vessels  are  necessary  to  the  national 
interest  in  protecting  the  public,  vessels, 
and  vessel  crews  bova.  the  devastating 
consequences  of  acts  of  terrorism,  and 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  operators  of  southbound 
tows,  in  a  3  by  5  configiuation, 
intending  to  transit  through  the  RNA. 


This  RNA  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  Moll  only  remain  in  effect  until  a 
protection  cell  can  be  erected  or  until 
other  recommendations  are  provided 
which  reduce  the  risk  of  allisions  with 
the  Jefiisrson  Street  Bridge. 

If  you  think  that  yoin  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
quaUfies  and  how  and  to  what  degree 
this  rule  woidd  economically  affect  it. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regxilatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
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Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
efiiects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rale  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Qvil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  b\irden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  mle  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenmients, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£Eects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Cohceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 


have  com  :luded  that  there  are  no  factors 
in  this  ca  le  that  would  limit  the  use  of 
categoric)  il  exclusion  imder  section 
2.B.2  of  tie  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figiire  2-i  paragraph  (34){g),  of  the 
instructic  n,  ft^om  further  environmental 
documen  ation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  inal  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusioo  Determination"  are  available 
in  the  do<  ket  where  indicated  imder 
AODRESSE  5. 

List  of  Su  ijects  in  33  CFR  Part  165 

Harbon  ,  Marine  safety.  Navigation 
(water),  R  sporting  and  recordkeeping 
requirem)  nts,  Waterways. 

■  For  the  'easons  discussed  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16j  —REGULATED  NAVIGATION 
AREAS  A  HD  LIMITED  ACCESS  AREAS 

■  1 .  The  a  athority  citation  for  part  165 
continues  to  read  as  follows: 

Authorilir:  33  U.S.C.  1226,  123ir46  U.S.C. 
Chapter  70  1;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g},  I  i.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  1 16  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Rein^ate  and  revise  temporary 
§  165.T09t-214  to  read  as  follows: 

S  165.T09-fil4    Regulated  Navigation  Area; 
Des  Plainok  River,  Joliet,  Illinois 

(a)  Regulated  Navigation  Area.  The 
foUowingjwaters  are  a  Regulated 
NavigaUoh  Area  (RNA):  All  portions  of 
the  Des  Pkines  River  between  mile 
287.3  {M(t)onough  St.  Bridge)  to  mile 
288.7  (Ruby  Street  Bridge). 

(b)  Applicability.  This  section  applies 
to  operators  of  all  southbound  tows 
transiting;beneath  the  Jefferson  Street 
Bridge  (nile  287.9),  Joliet,  Illinois,  with 
barge  configurations  of  over  89  feet  in 
overall  width  and  more  than  800  feet  in 
length.     I 

(c)  Effective  dates.  This  section  is 
effective  from  8  a.m..  May  11,  2003, 
until  Marth  1,2004. 

(d)  Regulation.  (1)  All  southboimd 
tows  to  which  this  section  applies  must 
use  an  assist  tug  when  transiting 
through  tie  RNA. 

(2)  Thegeneral  regulations  contained 
in  33  CFFri65.13  apply  to  this  section. 

(3)  Devfation  ft-om  this  section  is 
prohibite)   unless  specifically 
authorize  1  by  the  Commander,  Ninth 
Coast  Gu8  rd  District  or  his  designated 
represent!  itives.  Designated 
represent  tives  include  the  Captain  of 
the  Port  C  licago. 


Dated:  November  10,  2003. 

Ronald  F.  Silva, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

[FR  Doc.  03-28801  Filed  11-13-03;  3:54  pmj 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart635 

P.D.111303B] 

Atlantic  Highly  Migratory  Species; 
Bluefin  Tuna  Hsherles 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Quota  transfer;  fishery  closure. 

summary:  NMFS  has  determined  that 
effective  11:30  p.m.  local  time  on 
November  17,  2003,  the  Atlantic  bluefin 
tima  (BFT)  Angling  category  fishery  will 
close  in  both  the  northern  and  southern 
management  areas.  NMFS  also  has 
determined  that  a  BFT  quota  transfer   ~ 
from  the  General  category  to  the  Reserve 
category  in  the  amotmt  of  150  metric 
tons  (mt)  is  warranted.  These  actions  are 
being  taken  to  ensure  that  U.S.  BFT 
harvest  is  consistent  with 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  (ICCAT),  pursuant  to  the 
Atlantic  Tunas  Convention  Act  (ATCA), 
to  meet  domestic  management 
objectives  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  and  to 
prevent  overharvest  of  the  2003  Angling 
category  quota. 

DATES:  Effective  11:30  p.m.  local  time 
November  17.  2003  through  May  31, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  at  97a-281-9260. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  ATCA  (16  U.S.C.  971  et 
seq.]  and  the  Magnuson-Stevens  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  quota 
recommended  by  ICCAT  among  the 
various  domestic  fishing  categories,  and 
together  with  General  category  effort 
controls  are  specified  annually  under  50 
CFR  635.23(a)  and  635.27(a).  The  final 
initial  2003  BFT  Quota  and  General 
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category  effort  controls  were  published 
on  October  2,  2003  (68  FR  56783). 

Angling  Category  Closure 

The  final  initial  2003  BFT  quota 
specifications  were  prepared  using  the 
ICCAT  reconunended  2003  baseline 
BFT  quota  adjusted  by  the  results  of  the 
previous  fishing  year.  During  the 
development  of  the  2003  BFT  quota 
specifications,  it  appeared  that  the 
Angling  category  had  not  harvested  the 
available  quota  in  2002,  thus  the 
remaining  quota  was  carried  over  to  the 
2003  Angling  category.  These  initial 
landing  estimates  were  calculated  using 
an  Automated  Landing  Reporting 
System  (ALRS),  in  conjunction  with  the 
state  landing  tag  data  from  Maryland 
and  North  Carolina.  However,  since  the 
publication  of  the  final  initial  2003  BFT 
quota  specifications,  revised 
preliminary  estimates  of  2002  fishing 
year  Angling  category  landings  have 
been  made  available  based  on  data 
collected  through  the  Large  Pelagics 
Survey  (LPS).  The  LPS  is  the  standard 
mechanism  used  for  end  of  the  year 
Angling  category  landing  estimates,  as 
well  as  the  established  method  used  to 
report  landings  data  to  ICCAT.  These 
preliminary  LPS  estimates  indicate  that 
the  Angling  category  fishery 
overharvested  its  allocated  quota  in  the 

2002  fishing  year.  The  ICCAT 
Reconunendation  regarding  the  harvest 
of  BFT  requires  that  countries 
overharvesting  their  allocation  in  a 
given  year  must  take  corrective  action  in 
the  following  year.  Although  the 
preliminary  2002  LPS  Angling  category 
landings  estimates  are  ciurenfiy  under 
review,  NMFS  is  closing  the  Angling 
category  fishery  to  take  a  conservative 
approach  for  corrective  action  while  the 

2003  fishing  year  is  still  imder  way. 
Therefore,  effective  11:30  p.m.  local 
time  on  November  17,  2003,  the  Angling 
category  BFT  fishery  will  be  closed  in 
all  management  areas  until  further 
notice. 

Upon  further  examination  of  the 
revised  2002  Angling  category  landings 
estimates  and  2003  Angling  category 
landings  estimates,  NMFS  may 
reconsider  this  Angling  category 
closiue.  If  it  is  determined  that  2003 
fishing  year  quota  remains  available  in 
the  Angling  category,  after  adjustments 
for  the  2002  overharvest,  or  if  additional 
2003  quota  can  be  made  available  to  the 
Angling  category,  NMFS  will  annoimce 
the  re-opening  and/or  transfer  action  in 
a  separate  Federal  Register  notice. 
Anglers  aboard  permitted  vessels  may 
continue  to  tag  and  release  BFT  of  all 
sizes  imder  a  tag-and-release  program, 
provided  the  anglers  tag  all  BFT  so 
caught,  with  conventional  tags  issued  or 


approved  by  NMFS,  retvim  such  fish  to 
the  sea  immediately  after  tagging  with  a 
minimum  of  injury,  and  report  tibe 
tagging  (50  CFR  635.26). 

Quota  Transfer 

Under  the  implementing  regulations 
at  50  CFR  635.27(a)(8),  NMFS  has  the 
authority  to  transfer  quotas  among 
categories,  or,  as  appropriate, 
subcategories,  of  the  fishery,  after 
considering  the  following  factors:  (1) 
The  usefulness  of  information  obtained 
from  catches  in  the  particular  category 
for  biological  sampling  and  monitoring 
of  the  status  of  the  stock;  (2)  the  catches 
of  the  particular  category  quota  to  date 
and  the  likelihood  of  closure  of  that 
segment  of  the  fishery  if  no  allocation  is 
made;  (3)  the  projected  ability  of  the 
vessels  fishing  under  the  particular 
category  quota  to  harvest  the  additional 
amoimt  of  BFT  before  the  end  of  the 
fishing  year;  (4)  the  estimated  amounts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded;  (5)  the  effects  of  the  transfer 
on  BFT  rebuilding  and  overfishing;  and 
(6)  the  effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swordfish,  and  Sharks. 

If  it  is  determined,  based  on  the 
factors  listed  here  and  the  probability  of 
exceeding  the  total  quota,  diat  vessels 
fishing  under  any  category  or 
subcategory  quota  are  not  likely  to  take 
that  quota,  NMFS  may  transfer  inseason 
any  portion  of  the  remaining  quota  of 
that  fishing  category  to  any  other  fishing 
category  or  to  the  Reserve  quota. 

As  stated  above,  preliminary  2002 
Angling  category  landings  estimates 
derived  fi-qm  the  ALRS/Tagging  data 
indicated  an  Angling  category  quota 
underharvest  for  the  2002  fishing  year, 
and  to  fully  utilize  the  entire  2002  U.S. 
BFT  quota  and  after  considering  the 
quota  transfer  criteria  outlined  above, 
NMFS  performed  two  separate  quota 
transfers  in  the  2002  fishing  year  from 
the  Angling  category  to  the  General 
category.  These  transfers  allowed  the 
General  category  to  remain  open  for  a 
longer  period  of  time,  thus  providing 
additional  fishing  opportunities  to 
General  category  fishermen  in  all  areas 
and  assisting  in  the  attainment  of 
optimiun  yield. 

The  2003  fishing  year  proposed  and 
fined  initial  BFT  quota  specifications 
were  prepared  using  the  baseline  2003 
ICCAT  BFT  quota  recommendation,  and 
added  or  subtracted,  as  appropriate, 
imderharvest  or  overharvest  from  the 
previous  2002  fishing  year  in 
accordance  with  U.S.  regulations  and  all 
applicable  ICCAT  Recommendations, 
including  restrictions  on  landings  of 


school  BFT.  As  discussed  above,  the 
2003  Angling  category  fishery  is  being 
closed  in  response  to  revised  Angling 
category  landings  estimates  for  the  2002 
fishing  year  that  indicate  an 
overharvest. 

As  the  General  category  was  the 
recipient  of  the  inseason  BFT  quota 
transfers  from  the  Angling  categoiy 
during  the  2002  fishing  year  (due  to  the 
apparent  underharvest  based  on  the 
ALRS/tagging  estimates)  and  after 
considering  the  criteria  for  making  BFT 
quota  transfers  between  categories, 
NMFS  has  determined  that  a  transfer  of 
150  mt  from  the  General  category  to  the 
Reserve  category  is  warranted.  The 
Reserve  category  was  established  for  the 
purpose  of  compensating  for  any 
overharvest  in  any  category  and  this 
transfer  is  necessary  to  meet  ICCAT 
obligations  to  take  corrective  actions  in 
the  year  subsequent  to  an  overharvest. 

Classification 

The  Assistant  Adftiinistrator  for 
Fisheries,  NOAA  (AA),  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  of,  and 
an  opportunity  for  public  comment  on, 
this  action.  Revised  2002  LPS  Angling 
category  landings  estimates,  recently 
made  available,  indicate  an  overharvest 
rather  than  an  underharvest  for  the  2002 
fishing  year.  As  the  2003  BFT  quota 
specifications  applied  the  estimated 
underharvest  from  the  2002  fishing  year 
to  the  2003  Angling  category  quota,  a 
closure  of  the  Angling  category  is 
warranted  to  address  any  potential  for 
additional  overharvest  while  evaluation 
of  the  revised  landings  estimates 
proceeds.  In  addition,  an  inseason  BFT 
quota  transfer  is  warranted  to  ensure 
any  existing  overharvest  issues  are  not 
exacerbated  by  additional  harvest  prior 
to  a  full  evaluation  of  the  2002  and  2003 
fishing  year  landings.  Delajring  this 
action  would  be  contrary  to  the  public 
interest  because  it  could  result  in 
further  overharvest  of  BFT,  an 
overfished  species.  Therefore,  the  AA   < 
finds  good  cause  under  5  U.S.C. 
553(b)(B)  to  waive  prior  notice  and  the 
opportunity  for  public  comment.  For  all 
of  the  above  reasons,  there  is  good  cause 
under  5  U.S.C.  553(d)  to  waive  the  delay 
in  effectiveness  of  this  action. 

This  action  is  being  taken  imder  50 
CFR  635.23(a)(4)  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 
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Dated:  November  13,  2003. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FRDoc.  03-28775  Filed  11-13-03;  1:45  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartei 

EPA  Publication  of  Advance  Notice  of 
Proposed  Rulemaldng  Regarding  ttie 
Disposal  of  Low-Activity  Radioactive 
Waste:  Request  for  Comment 

agency:  Nuclear  Regulatory 
Commission. 

ACTKm:  Announcement  of  the 
Environmental  Protection  Agency 
Advance  Notice  of  Proposed 
Rulemaking — "Approaches  to  an 
hitegrated  Framework  for  Management 
and  Disposal  of  Low- Activity 
Radioactive  Waste:  Request  for 
Comment." 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  annoimces 
publication  of  an  Advance  Notice  of 
Proposed  Rulemaking  by  the 
Environmental  Protection  Agency  (EPA) 
requesting  comments  on  approaches  to 
an  integrated  framework  for 
management  and  disposal  of  low- 
activity  radioactive  waste.  EPA  is 
considering  revising  their  regulations  to 
permit  disposal  of  certain  types  of 
mixed  waste,  i.e.,  waste  that  is 
characterized  as  hazardous  waste  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  and  radioactive 
waste  imder  the  Atomic  Energy  Act. 
DATES:  The  comment  period  on  EPA's 
ANPR  expires  March  17,  2004. 
ADDRESSES:  Comments  regarding  the 
content  of  the  ANPR  should  be  sent  to 
Dan  Schultheisz,  Radiation  Protection 
Division,  Office  of  Radiation  and  Indoor 
Air  Mailcode:  6608J,  United  States 
Environmental  Protection  Agency, 
20460-0001;  telephone  (202)  343-9300; 
e-mail  schultheisz.daniel@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Eng,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
7206,  e-mail,  ple@nrc.gov. 

SUPPLEMENTARY  INFORMATION:^ 


Background 

The  Environmental  Protection  Agency 
(EPA)  and  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  have  discussed  the 
possibility  of  mixed  waste  disposal  in 
RCRA  permitted  facilities.  Mixed  waste 
is  waste  that  is  regulated  by  both  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  by  the  Atomic  Energy 
Act  (AEA).  Before  initiating  any 
rulemaking  efforts,  EPA  is  seeking 
public  comment  on  a  number  of  issues 
related  to  the  disposal  of  mixed  waste 
in  RCRA  permitted  facilities  in  its 
Advance  Notice  of  Proposed 
Rulemaking,  "Approaches  to  an 
Integrated  Framework  for  Management 
?nd  Disposal  of  Low- Activity 
Radioactive  Waste:  Request  for 
Comment,"  published  today. 

Notice 

The  NRC  is  announcing  publication  of 
EPA's  Advance  Notice  of  Proposed 
Rulemaking  today  in  an  effort  to  keep 
NRC  stakeholders  informed  about 
regulatory  issues  which  may  affect 
them.  EPA'sw\NPR  seeks  comment  on  a 
number  of  issues  associated  with 
disposal  of  mixed  waste  in  RCRA 
permitted  facilities,  including  a 
discussion  of  how  NRC  could  be 
involved.  Comments  and  questions 
regarding  the  content  of  the  EPA  ANPR 
should  be  directed  to:  Dan  Schultheisz, 
Radiation  Protection  Division,  Office  of 
Radiation  and  Indoor  Air  Mailcode: 
6608J,  United  States  Environmental 
Protection  Agency,  20460-0001; 
telephone  (202)  343-9300;  e-mail 
sch  ultheisz.  daniel@epa  .gov. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  2003. 

For  the  Nuclear  Regulatory  Conunission. 
Charles  L.  Miller, 

Director,  Division  of  Industrial  and  Medical 
and  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  03-28496  Filed  11-17-03;  8:43  am] 
BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  1, 21,25, 33, 121, 135 

[Doclwt  No.  FAA-2002-6717;  Notice  No.  0»- 
11] 

RiN2120-AI03 

Extended  Operations  (ETOPS)  of  MulH- 
Engine  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Proposed  rule;  correction, 

SUMMARY:  This  document  makes 
corrections  to  the  proposed  rule 
published  in  the  Federal  Register  on 
November  14,  2003  (68  ra  64730), 
which  proposes  to  issue  regulations 
governing  the  design,  maintenance,  and 
operation  of  airplanes  and  engines  for 
flights  that  go  beyond  certain  distances 
from  an  adequate  airport. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
vanOpstal,  (202)  267-3774;  or  E-mail: 
enc.vanopstal@faa.gov. 

Correction 

In  proposed  rule  FR  Doc.  03-28407, 
published  on  November  14,  2003  (68  FR 
64730),  make  the  following  corrections: 

1.  On  page  64791,  in  the  first  colimm, 
in  §  121.7  correct  the  definition  of 
ETOPS  area  of  operation  by  removing 
paragraphs  (2)(i)  and  {2)(ii)  and 
renumbering  paragraphs  (2)(iii)  and 
(2)(iv)  as  (2)(i)  and  (2)(ii),  respectively. 

2.  On  page  64791,  in  the  second 
column,  in  §  121.7  following  the 
definition  of  Maximum  diversion  time. 
add  definitions  for  NOPAC  and  North 
Pacific  to  read  as  follows: 

N^OP/iC  means  the  North  Pacific  Air 
Traffic  Service  (ATS)  routes  and 
adjacent  airspace  between  Anchorage 
and  Tokyo  FUght  Information  Region. 

North  Pacific  means  the  Pacific  Ocean 
areas  north  of  40°N  latitudes  including 
NOPAC  ATS  routes,  and  pubhshed 
PACOTS  (Pacific  organized  track 
system)  tracks  between  Japan  and  North 
America. 
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Issued  in  Washington,  DC  on  November  14, 
2003. 

Ridiaitl  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

(FR  Doc.  03-28887  Filed  11-14-03;  1:42  pm] 

■tUNQ  COM  4910-13-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doehat  Mo.  2003-NM-20S-AD] 

Rm2120-AA64 

Airworthiness  Directives;  Boeing 
lyiodel  727, 727C,  727-100,  and  727- 
100C  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to  all 
Boeing  Model  727,  727C,  727-100,  and 
727-lOOC  series  airplanes.  This 
proposal  would  require  repetitive 
detailed  and  special  detailed 
inspections  for  cracks  in  the  web,  inner 
chord,  and  outer  chord  of  the  forward 
and  aft  firames  of  the  aft  cargo  door 
opening;  and  repair  of  any  crack  found. 
This  action  is  necessary  to  detect  and 
correct  such  cracks,  which  could  result 
in  loss  of  the  aft  cargo  door  and  rapid 
decompression  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  20,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
205-AD,  1601  Lind  Avenue,  SW, 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location: between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
vi^  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
npnncominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-205-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 


The  s  irvice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Boi  3707,  Seattle,  Washington 
98124-1207.  This  information  may  be 
examined  at  the  FAA,  Transport  ~ 
Airplane  Directorate,  1601  Lind 
Avenuej  SW,  Renton,  Washington. 
FOR  FORMER  INFORMATION  CONTACT:  Ivan 
Li,  Aerojspace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue!  SW,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6437; 
fax  (4253  917-6590. 
SUPPLEI^EIfTARY  INFORMATION: 

Conmie  its  Invited 

Intere  sted  persons  are  invited  to 
particip  ;ite  in  the  making  of  the 
propose  d  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire.  Communications  shall 
identify!  the  ^"^^^  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  com  nents,  specified  above,  will  be 
conside  ed  before  taking  action  on  the 
proposeld  rule.  The  proposals  contained 
in  this  aiction  may  be  changed  in  light 
of  the  c(  nunents  received. 

Subm  it  comments  using  the  following 
format: 

•  Orj  anize  comments  issue-by-issue. 
For  exai  aple,  discuss  a  request  to 
change  he  compliance  time  and  a 
request  :o  change  the  service  bulletin 
referent  b  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  o  the  proposed  AD  is  being 
requestc  d. 

•  Inc  ude  justification  [e.g.,  reasons  or 
data)  foi  each  request. 

Comn  lents  are  specifically  invited  on 
the  ovei  all  regulatory,  economic, 
environ  nentaJ,  and  energy  aspects  of 
the  pro]  osed  rule.  All  comments 
submitt  sd  will  be  available,  both  before 
and  afte  r  the  closing  date  for  comments, 
in  the  R  ules  Docket  for  examination  by 
interest  id  persons.  A  report 
summai  izing  each  FAA-public  contact 
concern  3d  with  the  substance  of  this 
proposa  1  will  be  filed  in  the  Rules 
Docket. 

Comn  tenters  wishing  the  FAA  to 
acknow  edge  receipt  of  their  comments 
submitt  kI  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-205-AD." 
The  postcard  will  be  date  stamped  and 
retume^  to  the  commenter. 

Availalility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM   y  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-205-AD,  1601  Und  Avenue, 
SW,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  numerous 
reports  of  fetigue  cracks  associated  with 
the  inner  and  outer  chords  of  the 
forward  and  aft  frames  of  the  aft  cargo 
door  opening  on  Boeing  Model  727 
airplanes.  The  airplanes  on  which  the 
fatigue  cracks  were  found  had 
accumulated  between  24,000  and  51,000 
total  flight  cycles.  The  fatigue  cracks 
were  discovered  during  the 
accomplishment  of  routine  inspections 
and  inspections  specified  in  the  Boeing 
727  Supplemental  Structural  Inspection 
Document.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  loss  of  the  aft 
cargo  door  and  rapid  decompression  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
53A0225,  dated  September  11,  2003, 
which  describes  procedures  for 
repetitive  detailed  inspections  and 
special  detailed  (high  frequency  eddy 
current)  inspections  for  cracks  in  the 
web,  inner  chord,  and  outer  chord  of  the 
forward  and  aft  frames  of  the  aft  cargo 
door  opening,  and  repair  of  any  crack 
found.  The  alert  service  bulletin  also 
recommends  that  Operators  contact 
Boeing  for  repair  instructions.  These 
inspections  are  recommended  on 
airplanes  before  they  have  accumulated 
24,000  total  flight  cycles,  or  within 
3,000  flight  cycles  after  the  efi'ective 
date  of  the  AD,  whichever  occiirs  later, 
and  are  repeated  at  intervals  not  to 
exceed  3,000  flight  cycles.  A 
terminating  modification  to  the 
repetitive  inspections  is  currently  not 
available. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DifiEerences  Between  Proposed  AD  and 
Alert  Service  Bulletin 

The  service  bulletin  specifies 
compliance  times  relative  to  the  date  of 
the  service  bulletin;  however,  this 
proposed  AD  would  require  compliance 
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with  the  thresholds  after  the  effective 
date  of  the  AD. 


Although  the  alert  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  per  a  method  approved  by 
the  Manager  of  the  Seattle  Aircraft 
Certification  Office  of  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager  of  the  Seattle  Aircraft 
Certification  Office  of  the  FAA  to  make 
such  findings. 

This  proposed  AD  would  also  require 
that,  within  12  months  following  a 
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repair,  operators  implement  an 
inspection  program  for  the  repair  into 
the  727  maintenance  program  in 
accordance  with  a  method  and 
compliance  times  approved  by  the 
Manager,  Seattle  AGO;  or  per  data 
meeting  14  CFR  25.571  (Amendment 
25-54  or  later)  approved  by  a  Boeing 
Company  DER  who  has  been  authorized 
by  the  Manager,  Seattle  ACO,  to  make 
such  findings.  To  ensure  timely 
detection  of  cracking  in  those  areas,  we 
have  determined  that  new  inspection 
methods  and  compliance  times  are 
necessary  for  areas  that  have  been 
repaired.  The  new  inspection  methods 
and  compliance  times  should  meet  the 
requirements  of  14  CFR  25.571 
(Amendment  25-54  or  later). 

Table.— Costs 


Group  1  airplanes  not  modified  per  Boeing  Sen/ice  Bulletin  727-53-0045 

Group  1  airplanes  modified  per  Boeing  Service  Bulletin  727-53-0045  

Group  2  airplanes  


Work  hours 


Intmim  Action 

We  consider  this  proposed  AD 
interim  action.  The  manufacturer  is 
currently  developing  a  modification  that 
will  address  the  unsafe  condition 
identified  in  this  proposed  AD.  Once 
this  modification  is  developed, 
approved,  and  available,  we  "may 
consider  additional  rulemaking. 

Cost  Impact 

There  are  approximately  193 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  129  . 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  We 
provide  the  following  cost  estimates  for 
the  proposed  inspections,  per 
inspection  cycle: 


Hourly  \abor 
rate 


$65 
65 
65 


Parts 


$0 
0 
0 


Cost  per 
airplane 


$130 
195 
195 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
-  safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2003-NM-205-AD. 

Applicability:  Model  727,  727C,  727-100, 
and  727-lOOC  series  airplanes,  certificated  in 
any  category,  as  listed  in  Boeing  Alert 
Service  Bulletin  727-53A0225,  dated 
September  11,  2003. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  correct  fatigue  cracks  in  the 
web,  inner  chord,  and  outer  chord  of  the 
forward  and  aft  frames  of  the  aft  cargo  door 
opening,  which  could  result  in  loss  of  the  aft 
cargo  door  and  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

Inspections  and  Corrective  Action 

(a)  Perform  a  detailed  inspection  and  a 
special  detailed  (high-frequency  eddy 
ciurent)  inspection  for  cracks  in  the  web, 
inner  chord,  and  outer  chord  of  the  forward 
and  aft  frames  of  the  aft  cargo  door  opening. 
Do  the  inspections  at  the  applicable  initial 
compliance  time  listed  in  paragraph  I.E., 
"Compliance,"  of  Boeing  Alert  Service 
Bulletin  727-53A0225,  dated  September  11, 
2003;  except,  where  the  service  bulletin 
specifies  a  compliance  time  after  the  e£fective 
date  of  the  service  bulletin  date,  this  AD 
requires  compliance  within  the  specified 
compliance  time  after  the  effective  date  of 
this  AD.  Do  the  inspection  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(1)  If  no  crack  is  found:  Repeat  the 
inspection  within  the  interval  listed  in 
paragraph  I.E.,  "Compliance,"  of  the  service 
bulletin. 

(2)  If  any  crack  is  found:  Repair  it  before 
further  flight  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings.  For  a 
repair  method  to  be  approved,  the  approval 
must  specifically  refer  to  this  AD.  Within  12 
months  following  a  repair,  implement  an 
inspection  program  for  the  repair  into  the  727 
maintenance  program  in  accordance  with  a 
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method  and  compliance  times  approved  by 
the  Manager,  Seattle  ACO;  or  per  data 
meeting  14  CFR  25.571  (Amendment  25-54 
or  later)  approved  by  a  Boeing  Company  DER 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings. 

Altmiative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  ACO,  is  authorized  to 
approve^ltemative  methods  of  compliance 
(AMOCs)  for  this  AD. 

Issued  in  Renton,  Washington,  on 
November  12, 2003. 

Ali  Balirami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28736  Filed  11-17-03;  8:45  am] 
MLLMQ  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14CFRPart39 

[Dodwt  No.  95-CE-46-AD] 

RIN2120-AA64 

Airworttiinass  Directives;  Rayttteon 
Alrcnrft  Company  Model  1900, 1900C, 
1900C  (C-12J),  and  1900D  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
reopening  of  the  comment  period. 

SUMMARY:  The  FAA  proposes  to  revise 
an  earlier  proposed  airworthiness 
directive  (AD)  that  applies  to  certain 
Raytheon  2\ircraft  Company  (Raytheon) 
Model  1900, 1900C,  1900C  (C-12J),  and 
1900D  airplanes  that  do  not  have  canted 
bulkhead  Kit  No.  129-4005-1  S 
incorporated.  The  earlier  NPRM  would 
have  required  you  to  repetitively  inspect 
the  canted  bulkhead  located  at  Fuselage 
Station  (FS)  5B8.10  for  cracks.  If  cracks 
are  found  that  exceed  certain  limits,  the 
NPRM  would  have  required  you  to 
incorporate  canted  bulkhead  Kit  No. 
129-4005-1  S  as  terminating  action  for 
the  proposed  AD  repetitive  inspection 
requirement.  When  Kit  No.  129-4005-1 
S  is  incorporated,  no  further  action  is 
required.  The  earlier  NPRM  resulted 
from  numerous  reports  of  multi-site 
cracks  occurring  in  the  canted  bulkhead 
at  Fuselage  Station  588.10.  The  NPRM 
contradicts  the  FAA's  policy  to  disallow 
airplane  operation  when  known  cracks 
exist  in  primary  structtue.  You  should 
have  the  kit  incorporated  anytime  a 
crack  is  found  and  we  are  revising  the 
NPRM  accordingly.  Since  this  action 
imposes  an  additional  burden  over  that 
proposed  in  the  earUer  NPRM,  we  are 


reopeni  ig  the  comment  period  to  aUow 

the  pub  ic  the  chance  to  comment  on 

these  re  rised  actions. 

DATES:  y/e  must  receive  any  comments 

on  this  proposed  AD  by  January  16, 

2004. 

AODRESi  ES:  Use  one  of  the  following  to 
submit  (  omments  on  this  proposed  AD: 

•  By  i  nail:  FAA,  Central  Region, 
Office  o  the  Regional  Counsel, 
Attentic^i:  Rules  Docket  No.  95-CE-46- 
AD,  901  Loc'ist,  Room  506,  Kansas  City, 
Missouri  64106. 

•  By,  ix:  (816)  32&-3771. 

•  By  i  -mail:  9-ACE-7-Docket@faa.gov. 
Commei  its  sent  electronically  must 
contain  'Docket  No.  95-CE-46-AD"  in 
the  subji  set  line.  If  you  send  comments 
electron  cally  as  attached  electronic 
files,  thd  files  must  be  formatted  in 
Microscrft  Word  97  for  Windows  or 
ASCII. 

You  n  lay  get  the  service  information 
identifi<  d  in  this  proposed  AD  from 
Raytheob  Aircraft  Company,  9709  E. 
Central,  iWichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  678- 
3140. 

You  imay  view  the  AD  docket  at  FAA, 
Central  Region,  Office  of  the  Regional 
CounseL  Attention:  Rules  Docket  No. 
95-CE-46-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106.  Office 
hours  aijB  8  a.m.  to  4  p.m.,  Monday 
throughuFriday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  B.  Potter,  Aerospace  Engineer, 
WichitalAircraft  Certification  Office, 
FAA,  labl  Airport  Road,  Wichita, 
Kansas  f  7209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Commei  its  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

We  ir  nte  you  to  submit  any  written 
relevant  data,  views,  or  argtunents 
regardis  g  this  proposal.  Send  your 
commet  ts  to  an  address  listed  imder 
ADORES!  ES.  Include  "AD  Docket  No.  95- 
CE-46-,  UD"  in  the  subject  line  of  your 
commeqts.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
commei  ts,  send  us  a  self-addressed, 
stampec  postcard  with  t^e  docket 
number  written  on  it.  We  will  date- 
stamp  ypur  postcard  and  mail  it  back  to 
you. 

Any  Specific  Portions  of  This 
AD  I  Should  Pay  Attention 

^ye  sp  Bcifically  invite  comments  on 
the  ovei  ill  regulatory,  economic, 
environ  nental,  and  energy  aspects  of 
this  pro  )osed  AD.  If  you  contact  us 


through  a  nonwritten  commimication 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  in  light  of  those  comments 
and  contacts. 

Discussion 

What  Events  Have  Caused  the  EarUer 
Proposed  AD?  - 

The  FAA  has  received  numerous 
reports  of  multi-site  cracks  in  the  canted 
bulkhead  at  Fuselage  Station  (FS) 
558.10  on  3  Raytheon  Model  1900, 
1900C,  and  1900D  airplanes.  These     ' 
cracks  were  foimd  at  tiie  outer  flange 
radius  and  outer  flange  stringer  cutouts 
of  the  canted  bulkhead. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
3.9  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Rajrtheon  Model 
1900, 1900C,  1900C  (C-12J),  and  1900D 
airplanes  that  do  not  have  canted 
bulkhead  Kit  No.  129-4005-1  S 
incorporated.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  4, 1995  (60  FR  51944).  The 
earlier  NPRM  proposed  to  require  you 
to: 

— ^repetitively  inspect  the  canted 
bulkhead  located  at  FS  588.10  for 
cracks;  and 

— incorporate  canted  bulkhead  Repair 
Kit  No.  129-4005-1  S  if  cracks  exceed 
certain  limits  and  as  a  terminating 
action  for  the  repetitive  inspection 
requirement. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  received  two 
comments  in  support  of  the  proposed 
rule. 

What  Has  Happened  To  Initiate  This 
Supplemental  NPRM? 

As  ciurently  written,  the  existing 
NPRM  allows  continued  flight  if  cracks 
are  found  in  the  canted  bulkhead 
located  at  FS  588.10  that  do  not  exceed 
certain  limits.  The  NPRM  contradicts 
the  FAA's  policy  to  disallow  airplane 
operation  when  known  cracks  exist  in 
primary  structure,  imless  the  ability  to 
sustain  ultimate  load  with  these  cracks 
is  proven.  The  canted  bulkhead  located 
at  FS  588.10  is  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  with  cracks  in  this 
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area.  For  this  reason,  the  FAA  has 
determined  that  the  crack  limits 
contained  in  the  NPRM  should  be 
eliminated  and  that  AO  action  should  be 
taken  to  require  immediate 
incorporation  of  canted  bulkhead  R^air 
Kit  No.  129-4005-1  S  anytime  a  crack 
is  foimd. 

Raytheon  has  revised  Service  Bulletin 
SB  53-2564,  Revision  2,  Revised:  July 
2003,  to  remove  flight  with  allowable 
crack  Iknits. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  detected  and 
corrected,  could  prevent  the  bulkhead 
from  carrying  its  idtimate  design  load 
because  of  cracks  in  the  canted 
bulkhead.  Failure  of  the  bulkhead  could 
aSedt  the  rudder  cable  tension  and 
result  in  loss  of  rudder  control. 

FAA's  Determination  and  Requirements 
of  This  Proposed  AO 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— ^The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 


Labor  cost 


on  other  Raytheon  Model  1900, 
1900C,  1900C  {C-12J),  and  1900D 
airplanes  of  the  same  type  design  that 
do  not  have  canted  buUdiead  Repair 
Kit  No.  129-4005-1  S  incorporated 
airplanes: 

—The  NPRM  should  be  changed  to 
disallow  airplane  operation  when 
known  cracks  ej^sx  in  primary 
structure;  and 

— ^AD  action  should  be  taken  in  order  to 
correct  this  vmsafe  condition. 

The  Supplemental  NPRM 

How  Will  the  Changes  to  the  NPRM 
Impact  the  Public? 

Proposing  that  the  NPRM  disallow 
flight  with  cracks  imposes  an  additional 
burden  over  that  proposed  in  the  earlier 
NPRM.  Therefore,  we  are  reopening  the 
comment  period  to  allow  the  public  the 
chance  to  comment  on  these  revised 
actions. 

What  Are  the  Provisions  of  the 
Supplemental  NPRM? 

The  proposed  AD  would  require  you 
to: 

— Repetitively  inspect  the  canted 
bulkhead  located  at  FS  588.10  for 
cracks;  and 

— Incorporate  canted  bulkhead  Repair 
Kit  No.  129-4005-1  S  if  any  cracks 


2  workhours  x  $65  per  hour  =  $130 


Parts  cost 


Not  applicable 


Total  cost  per 
airplane 


$130 


are  found  and  as  a  terminating  action 
for  the  repetitive  inspection 
requirement.  When  Kit  No.  129- 
4005-1  S  is  incorporated,  no  further 
action  is  required. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  FAA's  AD 
system.  This  regulation  now  includes 
material  that  relates  to  altered  products, 
special  flight  permits,  and  alternative 
methods  of  compliance.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Costs  of  Compliance 

How  Many  Airplanes^  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  364  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  this  proposed  inspection: 


Total  cost  on  U.S.  operators 


$130  X  364  =  $47,320. 


We  estimate  the  following  costs  to 
accomplish  this  proposed  modification: 


Labor  cost 


80  workhours  x  $65  per  hour  =  $5,200 


Parts  cost 


$718 


Total  cost  per 
airplane 


$5,918 


Total  cost  on  U.S.  operators 


$5,918  X  364  =  $2,154,152. 


Regulatory  Findings 

Would  This  Proposed  AD  Impact 
Various  Entities? 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  AD: 


1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatpry 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposed  AD  and 
placed  it  in  the  AD  Docket.  You  may  get 
a  copy  of  this  svunmary  by  sending  a 
request  to  us  at  the  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No.  95- 
CE-46-AD"  in  yoiu  request. 


List  of  Subjiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


64998 


Federal  Register /Vol.  68,  No. 


222 /Tuesday,  November  18,  2003 /Proposed  Rules 


S38.13    [AmMHtod] 

2.  The  FAA  amends  §  39.13  by  adding 
the  fonowing  new  airworthiness 
directive  (AD): 

Raytheon  Aircraft  Company:  Docket  No.  95- 
CE-46-AD. 

When  Is  the  Last  Date  I  Can  Submit 
Comments  on  This  httposed  AD? 

(a)  We  must  receive  comments  on  this 
proposed  airworthiness  directive  (AD)  by 
January  16,  2004. 

What  Other  ADs  Are  Alfected  by  This 
Action? 

(b)  None. 


What  Aiffalanes . 

(c)  Thi^. 
models  i 
(1)  Do  1 


Are  Affected  by  This  AD? 

AD  affects  the  following  airplane 
'  serial  numbers  that: 
have  canted  bulkhead  Kit  No. 
^  129-4005|-1  S  incorporated;  and 

(2)  Are  certificated  in  any  category: 


aiid  \ 


liOtl 


Ksdel 


1900  .. 
1900C 


1900C  (qi2J) 
1900D 


Serial  Nos. 


UA-1  through  UA-3. 
UB-1  through  UB-74 

and  UC-1  through 

UC-174. 
UD-1  through  UD-6. 
UE-1  through  UE- 

113. 


(d)  This  AD  is  the  result  of  FAA 
establishing  a  poUcy  to  disallow  airplane 
operation  when  known  cracks  exist  in 
primary  structure.  The  actions  specified  in 
this  AD  $re  intended  to  detect  and  correct 
craclis  in  the  canted  bulkhead,  which  could 
result  in  failure  of  the  bulkhead.  Such  failure 
could  lead  to  loss  of  rudder  control. 

What  Must  I  Do  To  Address  This  Problem? 

(e)  To  address  this  problem,  you  must 
accomplish  the  following: 


Actions 


(1)  Inspect  the  canted  bulkhead  at  Fuselage 
Station  588.10  for  any  signs  of  cracks. 


(2)  If  cracks  exist  or  are  found  during  any  In- 
spectkxi  required  in  paragraph  (e)(1)  of  this 
AD,  incorporate  Kit  No.  129-4005-1  S. 

(3)  Incorporating  Kit  No.  129-4005-1  S  is  the 
temiinating  action  for  the  repetitive  inspection 
requirements  specified  in  paragraph  (e)(1)  of 
this  AD. 


Compliance 


Initially  irtspect  at  whichever  occurs  later,  un- 
less alteady  accomplished:  Upon  the  accu- 
mulaticn  of  5,000  hours  time-in-service 
(TIS)  c  r  within  the  next  600  hours  TIS  after 
the  effective  date  of  this  AD.  If  no  cracks 
are  foi  nd,  repetitively  inspect  thereafter  at 
interva  s  not  to  exceed  600  hours  TIS  until 
Kit  N<i.  129-4005-1  S  is  incorporated. 
When  Kit  No.  129-4005-1  S  is  incor- 
porates I,  no  further  action  is  requiredr 

Prior  to  further  flight  after  the  inspection  in 
which  the  cracks  are  found  or  known  to 
exist. 

Kit  No.  1 29-4005-1  S  can  be  incorporated  at 
any  tin  e.  When  incorporated,  no  further  ac- 
tion is  equired. 


Procedures 


Per  Raytheon  Aircraft  Company  Mandatory 
Service  Bulletin  SB  53-2564,  Revision  2, 
Revised:  July  2003. 


Per  Raytheon  Aircraft  Company  Mandatory 
■  Sen/ice  Bulletin  SB  53-2564,  Revision  2, 

Revised:  July  2003. 
Per  Raytheon  Aircraft  Company  Mandatory 

Sewice  Bulletin  SB  53-2564,  Revision  2, 

Revised:  July  2003. 


What  About  Alternative  Methods  of 
Compliance? 

(f)  You  may  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD  by  following  the  procedures  in  14 
CFR  39.13.  Send  your  request  to  the  Manager, 
Wichita  Aircraft  Certification  Office  (AGO), 
FAA.  For  information  on  any  already 
approved  alternative  methods  of  compliance, 
contact  Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  ACO,  FAA,  1801  Airport  Road, 
Wichita.  Kansas  67209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-4407. 

How  Do  I  Get  Copies  of  the  Documents 
Referenced  in  This  AD? 

(g)  You  may  get  copies  of  the  documents 
referenced  in  this  AD  from  Raytheon  Aircraft 
Company,  9709  E.  Central,  Wichita,  Kansas 
67201-0085;  telephone:  (800)  429-5372  or 
(316)  676-3140.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas-City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on 
November  10,  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-28737  Filed  11-17-03;  8:45  am] 
BILLING  CODE  4«10-ia-P 
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DEPAR1 MENT  OF  TRANSPORTATION 
Federal  Wiation  Administration 

14  CFR  ^art  39 

[Docket  No.  2003-NM-1 91-AD] 

RIN  212oiAA64 

AirwortHiness  Directives;  Boeing 
Model  7^7, 727-1 OOC,  727-200F,  and 
727C  Series  Airplanes 

AGENCY:  federal  Aviation 
Admini3tration,  DOT. 

ACTION: :  Jotice  of  proposed  rulemaking 
(NPRM), 


SUMMARY :  This  document  proposes  the 
adoptioi  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  I  oeing  Model  727,  727-lOOC, 
727-200  ',  and  727C  series  airplanes. 
This  pro  josal  would  require  repetitive 
open-ho  e  high  frequency  eddy  ciuxent 
inspecti(  ms  for  cracks  in  the  fuselage 
skin,  str^p  (bearstrap),  and  doubler  at 
the  forward  and  aft  hinge  fittings  for  the 
main  deck  cargo  door,  and  repeiir  of  any 
cracks  found.  This  action  is  necessary  to 
detect  and  correct  such  cracks,  which 
could  reach  critical  crajik  length  and 
result  in  rapid  decompression  of  the 


airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
January  20,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
191-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this . 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  hitemet  using 
the  following  address:  9-anm- 
nprincomment®fiia.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2D03-NM-191-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
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Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

TOR  FURTHER  INFORMATION  CONTACT:  Ivan 
O,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6437; 
fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  dat^  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  2003-NM-191-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-191-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
multiple  fatigue  cracks  in  the  fuselage 
skin,  strap  (bearstrap),  and  doubler  at 
the  forward  and  aft  hinge  fittings  for  the 
main  cargo  door  on  six  airplanes.  The 
cracks  have  been  up  to  0.15  inch  long 
and  have  originated  fit)m  the  fastener 
holes  common  to  the  forward  and  aft 
main  cargo  door  hinge  fittings.  The 
cracks  have  been  found  on  airplanes 
with  between  45,000  and  66,300  flight 
hours,  and  between  34,000  and  50,000 
flight  cycles.  The  cracks  were 
discovered  dining  the  accomplishment 
of  the  inspections  specified  in  the 
Supplemental  Structural  Inspection 
Document.  Such  cracking,  if  not 
corrected,  could  reach  critical  crack 
length  and  result  in  rapid 
decompression  of  the  airplane. 

Explanation  of  Rdevant  Service 
Infonnation 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
53A0226,  dated  September  11,  2003, 
which  describes  procedures  for       ' 
repetitive  open-hole  high  frequency 
eddy  current  inspections  for  cracks  in 
the  fuselage  skin,  strap  (bearstrap),  and 
doubler  at  the  forward  and  aft  hinge 
fittings  for  the  main  deck  cargo  door. 
These  inspections  are  reconunended  on 
airplanes  before  they  have  accumulated 
30,000  total  flight  cycles,  or  within 
1,500  flight  cycles  (or  3,000  flight  cycles 
for  fi-eighters)  after  the  effective  date  of 
the  AD,  whichever  occurs  later,  and  are 
repeated  at  intervals  not  to  exceed 
10,000  flight  cycles.  The  fittings  are 
located  at  body  stations  486  and  610 
and  at  stringer  3L.  The  service  bulletin 
reconmiends  that  operators  contact 
Boeing  for  repair  instructions. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 


Group 


described  previously,  except  as 
discussed  below. 

Di£ferences  Between  Proposed  AD  and 
Service  Bulletin 

The  service  bulletin  specifies 
compliance  times  relative  to  the  date  of 
the  service  bulletin;  however,  this 
proposed  AD  would  require  compliance 
with  the  thresholds  after  the  effective 
date  of  the  AD- 

•  Although  the  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  per  a  method  approved  by 
the  Manager  of  the  Seattle  Aircraft 
Certification  Office  of  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

This  proposed  AD  would  also  require 
that,  within  12  months  following  a 
repair,  operators  implement  an 
inspection  program  for  the  repair  into 
the  727  maintenance  program  in 
accordance  with  a  method  and 
compliance  times  approved  by  the 
Manager,  Seattle  AGO;  or  per  data 
meeting  14  CFR  25.571  (Amendment 
25-54  or  later)  approved  by  a  Boeing 
Company  DER  who  has  been  authorized 
by  the  Manager,  Seattle  ACO,  to  make 
such  findings.  To  ensure  timely 
detection  of  cracking  in  those  areas,  we 
have  determined  that  new  inspection 
methods  and  compliance  times  are 
necessary  for  areas  that  have  been 
repaired.  The  new  inspection  methods 
and  compliance  times  should  meet  the 
requirements  of  14  CFR  25.571 
(Amendment  25-54  or  later). 

Interim  Action 

We  consider  this  proposed  AD 
interim  action.  If  final  action  is  later 
identified,  we  may  consider  further 
rulemaking  then. 

Cost  Impact 

There  are  approximately  195 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  133 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  We 
provide  the  following  cost  estimates  to 
comply  with  this  proposed  AD,  per 
inspection  cycle: 


1 
2 
3 


Work 
hours 


Hourly 
(atmr  rate 


$65 
65 
65 


Parts 


$0 
0 
0 


Cost  per 
airplane 


$455 
520 

sao 


65000 
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The  cost  impact  figiires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include  « 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory'  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  aption" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Doclcet. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-^IRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [AimmtecQ 

2.  Section  39.13  is  amended  by     - 
adding  the  following  new  airworthiness 
directive; 


Boeing:  Docket  2003-NM-191-AD. 

Applicability:  Model  727.  727-lOOC.  727- 
200F,  and{727C  series  airplanes,  certificated 
in  any  category,  as  listed  in  Boeing  Alert 
Service  Billetin  727-53A0226,  dated 
Septembe^  11,  2003. 

CompU^nce:  Required  as  indicated,  unless 
accomplished  previously. 

To  deteit  and  correct  fatigue  cracks  in  the 
fuselage  skin,  strap  (bearstrap),  or  doubler  at 
the  forward  and  aft  hinge  fittings  for  the  main 
deck  carg4  door,  which  could  reach  critical 
crack  leng^  and  result  in  rapid 
decompression  of  the  airplane,  accomplish 
the  follow  ing: 

Inspectio] 

(a)  Perf*  rm  an  open-hole  high  frequency 
eddy  curr  ml  inspection  for  cracks  in  the 
fuselage  s  dn,  strap  (bearstrap),  and  doubler 
at  the  forv  ard  and  aft  hinge  fittings  for  the 
main  deck  cargo  door.  Do  the  inspection  at 
the  applic  ible  initial  compliance  time  listed 
in  paragraah  I.E.,  "Compliance,"  of  Boeing 
Alert  Service  Bulletin  727-53A0226,  dated 
Septembe   11,  2003;  except,  where  the 
service  bu  Jetin  specifies  a  compliance  time 
after  the  s  srvice  bulletin  date,  this  AD 
requires  c  )mpliance  within  the  specified 
compliani  e  time  after  the  effective  date  of 
this  AD.  P  srform  the  inspection  in 
accordanc  b  with  the  Accomplisiiment 
Instructioi  is  of  the  service  bulletin. 

(1)  If  no  crack  is  found:  Repeat  the 
inspectioi  within  the  interval  listed  in 
paragraph  I.E.,  "Compliance,"  of  the  service 
bulletin. 

(2)  If  an  r  crack  is  found:  Repair  it  before 
further  fli]  ;ht  in  accordance  with  a  method 
approved  )y  the  Manager,  Seattle  Aircraft 
Certificati  m  Office  (ACO).  FAA;  or  per  data 
meeting  tl  e  type  certification  basis  of  the 
airplane  abproved  by  a  Boeing  Company 
Designatei  I  Engineering  Representative  who 
has  been  s  uthorized  by  the  Manager,  Seattle 
ACO,  to  II  ake  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specificalKr  refer  to  this  AD.  Within  12 
months  fo  lowing  a  repair,  implement  an 
inspectio*  program  for  the  repair  into  the  727 
maintenai  ce  program  in  accordance  with  a 
method  aqd  compliance  times  approved  by 
the  Manager,  Seattle  ACO;  or  per  data 
meeting  1  I  CFR  25.571  (Amendment  25-54 
or  later)  a]  proved  by  a  Boeing  Company 
Designate  I  Engineering  Representative  who 
has  been  i  uthorized  by  the  Manager,  Seattle 
ACO,  to  n  ake  such  findings. 

Altematit  e  Methods  of  Compliance 

ac  cordance  with  14  CFR  39.19,  the 

i  Seattle  Aircraft  Certification  Office, 
at  thorized  to  approve  alternative 
compliance  for  this  AD. 


(b)In 
Manager, 
FAA.  is 
methods 
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Issued 
Novembei 

Ali  Bahra  ni 


Renton,  Washington,  on 
12,  2003. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14CFRPart39 

[DockM  No.  2003-NE-43-AD} 

RIN  2120-AA64 

Alrworthineaa  Directlvea;  General 
Electric  Company  (GE)  CF6-80C2 
Turtwfan  Enginea 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  nUemaking 
(NPRM). 

summary:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for  GE 
CF6-80C2  turbofan  engines  with  certain 
part  number  (P/N)  high  pressure  turbine 
stage  2  nozzle  guide  vanes  (HPT  S2 
NGVs)  installed.  This  proposed  AD 
would  require  flex  borescope 
inspections  of  HPT  S2  NGVs  installed  in 
CF6-80C2  turbofan  engines.  This 
proposed  AD  is  prompted  by  an 
uncontained  engine  failiu-e  due  to  HPT 
S2  NGV  distress.  We  are  proposing  this 
AD  to  prevent  blade  failiu-e  from  HPT 
S2  NGV  distress,  which  could  result  in 
an  uncontained  engine  failure. 
DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  January  20, 
2004. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
43-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment®faa.gov. 

You  can  get  the  service  information 
identified  in  this  proposed  AD  from 
General  Electric  Company  via  Lockheed 
Martin  Technology  Services,  10525 
Chester  Road,  suite  C,  Cincinnati,  Ohio 
45215,  telephone  (513)  672-8400;  fax 
(513)  672-8422. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington, 
MA;  telephone  (781)  238-7148;  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
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CommentB  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  argiunents 
regarding  this  proposal.  Send  yoiu 
conunents  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-43-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  proposed  AD, 
we  will  summarize  the  contact  and 
place  the  summary  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
cvuxently  use  in  regulatory  docimients. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  yoiu-  suggestions  to  improve 
the  clarity  of  our  commimications  that 
affect  you.  You  can  get  more 
information  about  plain  language  at 
http://www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

On  May  18,  2001,  an  uncontained 
engine  failiue  and  an  in-flight  shutdown 
occxured  on  a  CF6-80C2  engine 
installed  in  an  Airbus  A3  00  airplane. 
The  engine  nacelle  was  penetrated,  and 
damage  occurred  to  wing  skin  panels 
and  £in  inboard  aileron,  hivestigation 
revealed  that  the  imcontained  engine 
failure  was  caused  by  cracking  and 
sagging  of  HPT  S2  NGVs,  which 
resulted  in  multiple  HPT  stage  2  blade 
failure  and  vmcontainment  at  the  low 
pressure  tiu-bine  case.  To  date,  three 
uncontained  failures  of  this  type  on 
CF6-80C2  engines  have  been  reported. 
Additionally,  twelve  reports  have  been 
received  of  HPT  S2  NGV  outer  airfoil 
fillet  cracking,  NGV  sagging,  and  HPT 
stage  2  blade  damage.  Eleven  of  these 
report  findings  resulted  in  engine 
removal,  and  one  finding  was 
discovered  during  engine  disassembly. 
Similar  events  have  occurred  on  other 


CF6  engine  models  with  similar  design 
HPT  S2  NGVs,  which  have  resulted  in 
nacelle  penetration  and  minor  airplane 
damage.  CF6-80C2  engines  with  pre- 
service  bulletin  (SB)  No.  S/B  72-0978 
HPT  S2  NGVs  installed,  are  more 
susceptible  to  airfoil  outer  fillet 
cracking.  This  cracking  can  propagate  to 
a  condition  where  the  nozzle  segment 
sags  backward  and  contacts  the  HPT 
stage  2  blade  row.  This  contact  can 
progress  to  notching  of  the  blade  airfoil 
at  the  root  and  lead  to  blade  failure.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  blade  failure  from 
HPT  S2  NGV  distress,  which  could 
result  in  an  imcontained  engine  failure. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  GE  SB  No.  CF6- 
80C2  S/B  72-0952,  Revision  6,  dated 
May  5,  2003,  that  describes  procedures 
for  initial  and  repetitive  flex  borescope 
inspections  of  affected  HPT  S2  NGVs. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  luisafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  Therefore,  we  are 
proposing  this  AD,  which  would  require 
flex  borescope  inspections  of  the 
following  P/N  HPT  S2  NGVs  installed  in 
CF6-80C2A1,  -8DC2A2.  -80C2A3, 
-80C2A5,  -80C2A5F,  -80C2A8, 
-80C2B1,  -80C2B1F,  -80C2B2, 
-80C2B2F,  -80C2B4,  -80C2B4F, 
-80C2B5F,  -80C2B6.  -80C2B6F. 
-80C2B6FA,  -80C2B7F,  and  -80C2D1F 
turbofan  engines: 

•  P/N  1347M66G03,  P/N 
1347M66G04,  and  P/Ns  1815M81G01 
through  1815M81G07,  if  insert  P/N 
1957M40G01/G02  was  installed  during 
repair. 

•  P/Ns  9373M80G07  through 
9373M80G22,  and  P/Ns  9373M80G25 
through  9373M80G32,  if  insert  P/N 
1957M40G01/G02  was  installed  during 
repair,  or  if  NGV  was  repaired  by  GE 
between  April  1, 1998  through 
September  30,  1999. 

•  P/Ns  9373M80G33  through 
9373M80G36. 

•  P/Ns  2080M38G01  through 
2080M38G16,  and  P/Ns  2080M38G19 
through  2080M38G24. 

•  P/Ns  2080M19G01  through 
2080M19G04,  P/Ns  2080M19G07 
through  2080M19G16,  P/Ns 
2080M19G19  through  2080M19G46.  VI 
Ns  2080M19G49  through  2080M19G70, 
and  P/Ns  2080M19G73  through 
2080M19G80. 


The  proposed  AD  would  require  you  to 
use  die  service  information  described 
previously  to  perform  these  actions. 

ChangHS  to  14  CFR  Part  39-^flEBct  on 
the  Propowd  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47998, 
July  22,  2002).  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  about  1,100  GE  CF6-60C2 
turbofan  engines  of  the  afiected  design 
in  the  worldwide  fleet.  We  estimate  that 
300  of  these  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  We  also 
estimate  that  it  woiild  take 
Approximately  2  work  hours  per  engine 
to  perform  the  proposed  inspections  on 
engines  that  exhibit  no  damage,  and 
therefore  require  no  mapping  of  damage, 
and  that  the  average  labor  rate  is  $65  per 
work  hour.  Based  on  these  figures,  we 
estimate  the  total  cost  of  the  proposed 
AD  to  U.S.  operators  to  be  $39,000. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Older  12866; 

2.  Is  not  a  "significant  rule"  imder  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Would  not  have  a  si^ificant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

We  prepared  a  summar)'  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES,  hiclude  "AD  Docket  No.     . 
2003-NE-43-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Propond  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40113, 44701. 
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§39.13    lAmemM] 

2.  The  FAA  amends  §  39.13  by  adding 


the  foUol 
directivi 

Goieral 


ng  new  airworthiness 


lectric  Compan3r:  Docket  No.  2003- 
-AD. 


CdmmenB  Due  Date 

(a)  The  p'ederal  Aviation  Administration 
(FAA)  miist  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
)anuary  2 ),  2004. 


Table 


HPT  S2  NGV: 


P/N  1347M6GG03.  P/N  1347M66G04,  and  P/Ns  1815M81p01  through 

1815M81G07. 
P/Ns  9373M80G07  through  9373M80G22,   and   P/Ns   ^73M80G25 

through  9373M80G32. 
P/Ns  9373M80G33  through  9373M80G36. 
P/Ns  2080M38G01   through  2080M38G16.   and   P/Ns  ^080M38G19 

through  2080M38G24. 
P/Ns  2080M19G01  through  2080M19G04,  P/Ns  2080Migt307  through 

2080M19G16,    P/Ns    2080M19G19    through    2080M1IG46,    P/Ns 

20eOM19G49  through  2080M19G70,  and  P/Ns  2080M1S  373  through 

20eOMt9G80. 


These  engines  are  installed  on,  but  not 
limited  to,  Airbus  A300,  Airbus  A310,  Boeing 
747,  Boeing  767,  and  McDonnell  Douglas 
MD-11  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  an 
imcontained  engine  failure  due  to  HPT  S2 
NGV  distress.  We  are  issuing  this  AD  to 
prevent  blade  failure  from  HPT  S2  NGV 
distress,  which  could  result  in  an 
imcontained  engine  &ulure. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Initial  Flex  Boreacope  Inspection  of  NGVs 

(f)  Flex  borescope-inspect  the  NGVs, 
following  paragraph  3.  of  Accomplishment 
Instructions  of  GE  Service  Bulletin  (SB)  No. 
CF6-80C2  S/B  72-0952,  Revision  6,  dated 
May  5,  2003,  as  follows: 

Initial  Inspection  Thresholds 

(1)  For  tdl  P/N  NGVs  except  for  P/Ns 
9373M~80Q33  through  g373M80G36  that  were 
installed  new  at  time  of  original  build  or 
were  installed  new  or  used  and  serviceable 
(not  repaired)  at  HPT  overhaul,  initial- 
inspect  after  the  effective  date  of  this  AD  at 
the  following  applicable  interval: 

(i)  For  CF6-60C2A2,  -80C2B2,  and 
-  80C2B2F  engine,  inspect  at  or  before 
accumulating  1,600  HPT  cycles-sincff- 
overhaul  (CSO). 

(ii)  For  CF6-80C2A1,  -80C2A3, 
-80C2A5,  -80C2A5F,  -80C2A8, 
-80C2B1,  -80C2B1F,  -80C2B4, 
-80C2B4F,  -80C2B5F,  -80C2B6, 
-80C2B6F,  -80C2B6FA,  -80C2B7F,and 


AflBsctedAOs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  General  Electric 
Company  (GE)  CF6-60C2A1,  -80C2A2, 
-80C2A3,  -80C2A5,  -80C2A5F,  -80C2A8, 
-80C2B1,  -80C2B1F,  -80C2B2,  -80C2B2F, 
-80C2B4,  -80C2B4F.  -80C2B5F,  -80C2B6, 
-80C2B6F,  -80C2B6FA,  -e0C2B7F,  and 
-80C2D1F  tuibofan  engines,  with  the  part 
niunbers  (P/Ns)  of  high  pressiue  turbine 
(HFl')  stage  2  nozzle  guide  vanes  (HPT  S2 
NGVs)  listed  in  the  foUowing  Table  1, 
installed: 


-AFFECTED  HPT  S2  NGVs 


Provided  that 


Insert,  P/N  1957M40G01/G02  was  installed  during  repair. 

Insert,  P/N  1957M40G01/G02  was  installed  during  repair,  or  NGV  was 
repaired  by  GE  between  April  1, 1998  through  September  30,  1999. 


-  80C2D1 F  engines,  inspect  at  or  before 
accumula  ing  800  CSO. 

Initial  Ini  pection  Thresholds  for  NGVs  P/Ns 
9373M80^33  Through  9373M80G36 
Installed  ^t  HPT  Overhaul 

(2)  For  ^GVs  P/Ns  9373M80G33  through 
9373M80C36  that  were  installed  new  at  the 
time  of  onginal  engine  build,  initial-inspect  _ 
after  the  affective  date  of  this  AD  at  the 
followingjapplicable  interval: 

(i)  For  (IF6-80C2A2,  -  80C2B2,  and 

-  80C2B^  engines,  inspect  at  or  before 
accumulaung  3,600  CSO. 

(ii)  For  CF6-80C2A1,  -80C2A3, 
-80C2Aa|,  -80C2B1,  -80C2B1F,  -80C2B4, 
and  -  80(i2B4F  engines,  inspect  at  or  before 
accumulating  3,000  CSO. 

(iii)  For!CF6-80C2A5,  -80C2A5F, 
-80C2B5^,  -80C2B6,  -80C2B6F, 

-  80C2B»'A,  -  80C2B7F,  and  -  80C2D1F 
engines,  mspect  at  or  before  accumulating 

2,800  esq. 

Initial  Innection  Thresholds  for  Original 
Build  NGys  P/Ns  9373M80G33  Through 
9373M80C36 

(3)  For  ilGVs  P/Ns  9373M80G33  through 
9373M80G36  that  were  installed  new,  or 
used  and  lerviceable  (not  repaired)  at  HPT 
overhaul,  initial-inspect  after  the  effective 
date  of  thi  s  AD  at  the  following  applicable 
interval: 

(i)  For  (fr6-80C2A2,  -  80C2B2,  and 

-  80C2B2  ?  engines,  inspect  at  or  before 
accumula  ing  2,400  CSO. 

(ii)Fori:F6-80C2Al,  -80C2A3, 
-80C2AS,  -80C2A5F,  -80C2A8, 
-80C2B1    -80C2B1F,  -80C2B4, 
-80C2B4«,  -80C2B5F,  -80C2B6, 

-  80C2B6  ',  -  80C2B6FA,  -  80C2B7F,  and 

-  80C2Dlr  engines,  inspect  at  or  before 
accumulating  1,600  CSO. 


Reinq>ection 

(g)=Reinspect  or  remove  ftvm  service  NGVs 
following  the  Conditions  and  Reinspection 
intervals  listed  in  the  "Inspection  Table  for 
Cracking  in  the  Airfoil  Outer  Fillet",  Figure 
5,  of  GE  SB  No.  CF6-80C2  S/B  72-0952^ 
Revision  6,  dated  May. 5,  2003. 

Engines  With  Mixed  NGV  Configurations 

(h)  For  engines  with  mixed  NGV 
configurations  of  part  niunbers  or  repair 
status,  use  the  lowest  applicable  initial 
inspection  thresholds  and  re-inspecUon 
intervals. 

Alternative  Methods  of  Compliance 

(i)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Material  Incorporated  by  Reference 

(j)  You  must  use  GE  SB  No.  CF6-80C2  S/ 
B  72-0952,  Revision  6,  dated  May  5,  2003, 
to  perform  the  inspections  and  removals 
required  by  this  AD.  Approval  of 
incorporation  by  reference  from  the  Office  of 
the  Federal  Register  is  pending. 

Related  Information 

tk)  None. 

Issued  in  Burlington,  Massachusetts,  on 
November  12,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service.        ' 
[FR  Doc.  03-28739  Filed  11-17-03;  8:45  am] 
JSILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NI»-311-AD] 

RIN212&-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-400,  -401,  and  -402 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docniment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-400, 
-  401 ,  and  -  402  airplanes.  This 
proposal  would  require  replacing 
certain  flight  guidance  modules  with     - 
improved  modules,  and  certain  flight     '- 
control  electronic  control  units  with 
improved  units.  This  action  is  necessary 
to  prevent  loss  of  the  autopilot  or 
manual  pitch  trim,  which  may  increase 
the  workload  of  the  flightcrew  and, 
imder  certain  conditions,  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  luisafe  condition. 
DATES:  Comments  must  be  received  by 
December  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  RuIqs  Docket  No.  2002-NM- 
311-AD,  1601'Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Conunents  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2002-NM-311-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  tripUcate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 


10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  E2xa 
Sassoon,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7520;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 
Commmts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commmiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
'considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  foIloMong 
format: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Niunber  2002-NM-311-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-311-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Disfnasion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  two  unsafe  conditions  may  exist  on 
certain  Bombardier  Model  DHC-8-400, 
-401,  and  -402  airplanes.  TCCA  advises 
that,  on  certain  airplanes,  a  malfunction 
in  the  pitch  trim  system  may  occur  due 
to  asynchrony  between  the  autopilot 
pitch  trim  commands  -of  flight  guidance 
modules  (FGMs)  1  and  2.  This 
asynchrony  is  due  to  noise  at 
frequencies  close  to  the  sampling  rate  in 
the  signal  on  the  FGM's  acquisition 
channel.  This  could  result  in  loss  of  the 
autopilot  pitch  trim,  which  would 
require  the  flightciew  to  disengage  the 
autopilot  and  fly  the  airplane  manually. 

TCCA  also  advises  that,  on  certain 
airplanes,  a  malfunction  in  the  manual 
pitch  trim  system  may  occur  in  which 
the  monitoring/modeling  circuitry  in 
the  flight  control  electronic  control 
units  (FCECU)  disables  the  pitch  trim 
system.  This  may  occur  due  to 
unidirectional  cycling  and  rapid 
reversals  of  pitch  trim  commands  by  the 
flightcrew.  This  results  in  a  nuisance 
warning  of  pitch  trim  runaway  or  loss 
of  the  pitch  trim  system. 

These  two  conditions,  if  not 
corrected,  could  significantly  increase 
the  workload  of  the  flightcrew,  and  in 
adverse  conditions,  could  residt  in 
reduced  controllability  of  the  airpla£«. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  84-22-04,  Revision  "B,"  dated 
April  17,  2002,  which  describes 
procedures  for  replacing  FGMl  and 
FGM2  with  improved  FGMs,  and 
performing  a  Retiun-to-Service 
procedure.  That  service  bulletin  refers 
to  Thales  Service  Bulletin  C12429A-22- 
003,  dated  November  29,  2001,  as  an 
additional  source  of  service  information 
for  modifying  the  FGMs  to  the  improved 
configuration.  The  Thales  service 
bulletin  is  included  in  the  Bombardier 
service  bulletin. 

Bombardier  has  also  issued  Service 
Bulletin  84-27-14,  Revision  "A,"  dated 
April  2,  2002,  which  describes 
procediu^s  for  replacing  FCECUs  with 
improved  FCECUs.  That  service  bulletin 
refers  to  Parker  Service  Bulletin 
398500-27-235,  dated  January  9.  2002. 
as  an  additional  source  of  service 
information  for  modifying  the  FCECUs 
to  the  improved  configuration.  The 
Parker  service  bulletin  is  included  in 
the  Bombardier  service  bulletin. 

Accomplishment  of  the  actions 
specified  in  the  applicable  Bombardier 
service  bulletin  is  intended  to 
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adequately  address  the  identified  unsafe 
condition.  TCCA  classified  the 
Bombardier  service  bulletins  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2002-25, 
dated  April  25,  2002,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Condiisioiis 

These  airplane  models  are 
manufectured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCCA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Ejqilanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  Bombardier  service 
bulletins  described  previously. 

Di£krence  Between  Proposed  AD  and 
Parallel  TCCA  Airworthiness  Directive 

Operators  should  note  that,  although 
the  parallel  Canadian  airworthiness 
directive  includes  maintenance 
procedures  that  may  be  used  as  interim 
procedures  until  the  affected  FGMs  and 
FCECUs  can  be  replaced  with  improved 
parts,  this  proposed  AD  does  not 
reference  sudi  interim  procedures. 

Cost  Impact 

We  estimate  that  12  airplanes  of  U.S. 
registry  would  be  affected  by  the 
proposed  replacement  of  FGMs,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  this 
proposiad  replacement,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Required  parts  would  be  provided  at  no 
duucge.  Based  on  these  figures,  the  cost 
impact  of  this  proposed  requirement  on 
U.S.  operators  is  estimated  to  be  $780, 
or  $65  POT  airplane. 

We  estimate  that  15  airplanes  of  U.S. 
registry  would  be  afiiected  by  the 
proposed  replacement  of  the  FCECUs, 
that  it  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  this 
proposed  replacement,  and  tiiat  the 


222 /Tuesday,  November  18,  2003 / Proposed  Rules 


average  Ubor  rate  is  $65  per  work  hour. 
Required]  parts  would  be  provided  at  no 
charge.  Bhsed  on  these  figures,  the  cost 
impact  o^thisjiroposed  requirement  on 
U.S.  operators  is  estimated  to  be  $3,900, 
or  $260  pjBi  airplane. 

The  co^t  impact  figures  discussed 
above  ar^  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  Were  not  adopted.  The  cost 
impact  ficiu^s  discussed  in  AD 
rulemakii  ig  actions  represent  only  the 
time  nec(  ssary  to  perform  the  specific 
actions  ai  itually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  o  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  adn  linistrative  actions.  The 
manufact  irer  may  cover  the  cost  of 
replacem  mt  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
condition  s.  As  a  result,  the  costs 
attributat  le  to  the  proposed  AD  may  b& 
less  than  stated  above. 

Regulatoi  y  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  me  national  Government  and 
the  States,  or  on  the  distribution  of 
power  ana  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  deteiinined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  thejreasons  discussed  above,  I 
certiiy  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034r  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  subs  antial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilit  r  Act.  A  copy  of  the  draft 


regulator 


evaluation  prepared  for  this 


action  is  <  ontained  in  the  Rules  Docket. 
A  copy  o:  it  may  be  obtained  by 
contactin  ;  the  Rules  Docket  at  the 
location  { rovided  imder  the  cation 
AODRESSqS. 

List  of  Su  ijects  in  14  CFR  Part  39 

Air  trai  sportation.  Aircraft,  Aviation 
safety,  Sa  ety. 

The  Prop  tsed  Amendment 

Accord  ngly,  pursuant  to  the 
authority  Idelegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aufliority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2002-NM-311-AD. 

Applicability.  Model  DHC-8-400,  -401, 
and  -402  airplanes;  certificated  in  any 
category;  having  serial  numbers  (S/Ns)  4001 
through  4065  inclusive. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  autopilot  or  manual 
pitch  trim,  which  may  increase  the  workload 
of  the  flightcrew  and,  under  certain 
conditions,  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Replacement  of  Flight  Guidance  Modules 

(a)  For  airplanes  with  S/Ns  4001  through 
4003  inclusive  and  4005  through  4058 
inclusive:  Within  60  days  after  the  effective 
date  of  this  AD,  replace  flight  guidance 
modules  (FGMs)  FGMl  and  FGM2,  part 
number  (P/N)  C12429AA06,  with  improved 
FGMs,  P/N  C12429AA07,  and  perform  a 
Retum-to-Service  procediue,  per  Bombardier 
Service  Bulletin  84-22-04,  Revision  "B," 
dated  April  17,  2002. 

Note  1:  Bombardier  Service  Bulletin  84- 
22-04,  Revision  "B,"  refers  to  Thales  Service 
Bulletin  C12429A-22-003,  dated  November 
29,  2001,  as  an  additional  source  of  service 
information  for  modifying  FGMs  from  P/N 
C12429AA06  to  P/N  C12429AA07.  The 
Thales  service  bulletin  is  included  in  the 
Bombardier  service  bulletin. 

Replacement  of  Flight  Control  Electronic 
Control  Units 

(b)  For  all  airplanes:  Within  8  months  after 
the  effective  date  of  this  AD,  replace  flight 
control  electronic  control  imits  (FCECUs),  P/ 
N  398500-1001  or  -1003,  with  improved 
FCECUs.  P/N  398500-1005,  and  perform  a 
Retum-to-Service  procedure,  per  Bombardier 
Service  Bulletin  84-27-14,  Revision  "A," 
dated  April  2, 2002. 

Note  2:  Bombardier  Service  Bulletin  84- 
27-14,  Revision  "A,"  refers  to  Parker  Service 
BiUletin  398500-27-235,  dated  January  9, 
2002,  as  an  additional  soiuce  of  service 
information  for  modifying  FCECUs  fiom  P/N' 
398500-1001  or  -1003  to  P/N  398500-1005. 
The  Parker  service  bulletin  is  included  in  the 
Bombardier  service  bulletin. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  Aircraft  Certification 
Office  (ACQ),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 
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Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2002-25,  dated  April  25,  2002. 

Issued  in  Renton,  Washington,  on 
November  12,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-28732  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2003-NM-3&-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Mystere-Faicon  50  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dassault  Model  Mystere-Faicon 
50  series  airplanes.  This  proposal  would 
require  applying  PR  (fuel  tank  sealant) 
and  instdling  PR  patches  over  the 
internal  side  panel  recesses  of  the  left- 
hand  and  right-hand  feeder  tanks  at 
certain  frames  and  stringers.  This  action 
is  necessary  to  prevent  fuel  ignition  in 
the  event  of  a  lightning  strike  and 
consequent  uncontained  ruptiu-e  of  the 
fuel  tank(s).  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  tfie  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
30-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-30-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ftxim 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer; 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  vdll  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2003-NM-30-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Model  Mystere-Faicon  50  series 
airplanes.  The  DGAC  advises  that  an 
operator  reported  a  lightning  strike 
dtiring  final  approach  that  impacted 
many  points  of  the  fuselage.  At  one 
impact  point  between  fi^me  30  and 
fi^e  30A,  the  lightning  pierced  the 
fuselage  skin,  which  is  also  the  fuel  tank, 
skin  in  this  area.  Investigation  revealed 
that  the  internal  side  walls  of  the  left- 
hand  and  right-hand  fuselage  fuel  (LH 
and  RH  feeder)  tanks  are  not  thick 
enough  to  properly  withstand  the  effects 
of  a  lightning  strike.  This  condition,  if 
not  corrected,  could  result  in  fuel 
ignition  in  the  event  of  a  lightning 
strike,  and  consequent  uncontained 
rupttire  of  the  fuel  tank(s). 

Explanation  of  Relevant  Service 
Information 

Dassault  has  issued  Service  Bulletin 
F50-415,  dated  November  27,  2002, 
which  describes  procedures  for 
application  of  PR  (fuel  tank  sealant)  and 
installation  of  PR  patches  over  the 
internal  side-panel  recesses  of  the  LH 
and  RH  feeder  tanks.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  eiirworthiness  directive  2002- 
595(B),  dated  November  27,  2002,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed     - 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
E)GAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
tjrpe  design  that  are  certificated  for 
operation  in  the  United  States. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  th&  service  bulletin  described 
previously,  except  as  discussed  below. 

Difference  Between  Proposed  Rule  and 
Referenced  Service  Bulletin 

Operators  should  note  that,  although 
the  Accomplishment  instructions  of  the 
referenced  service  bulletin  describe 
procedures  for  completing  and 
submitting  a  sheet  recording  compliance 
with  the  service  bulletin,  this  proposed 
AD  would  not  require  that  action. 

Cost  Impact 

The  FAA  estimates  that  213  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  40  work  hoius  to 
accomplish  the  proposed  application 
and  installation,  and  that  the  average 
labor'rate  is  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $5,890  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  all  U.S.  operators 
is  estimated  to  be  $1,808,370,  or  $8,490 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  accomplished  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operators  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  )ime  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  Is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  1103^,  February  26, 1979);  and  (3)  if 
promulg  tted,  will  not  have  a  significant 
economi :  impact,  positive  or  negative, 
on  a  subi  tantial  number  of  small  entities 
under  th }  criteria  of  the  Regulatory 
FlexibiU  y  Act.  A  copy  of  the  draft 
regulatojy  evaluation  prepared  for  this 
action  isCcontained  in  the  Rules  Docket. 
A  copy  qf  it  may  be  obtained  by 
contactii^g  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  sibjects  in  14  CFR  Part  39 

Air  tra  isportation,  Aircraft,  Aviation 
safety.  Si  ifety. 

The  Progosed  Amendment 

.Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Adminis  rator,  the  Federal  Aviation 
Adminis  ration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  )art  39)  as  follows: 

PART  39 -AIRWORTHINESS 
DIRECTI  tES 

1.  The  authority  citation  for  part  39 
continue  5  to  read  as  follows: 

Author  ty:  49  U.S.C.  106(g),  40113,  44701. 


QlVmended] 

39.13  is  amended  by 
following  new  airworthiness 


Sect  lon 
tie 


§39.13 

2. 
adding 
directive 

DassauU  t  Lviation:  Docket  2003-NM-30-AD. 
Applica  bility:  Model  Mystere-Falcon  50 

anes,  certificated  in  any  category, 
thdse  airplanes  on  which  Dassault 
ficat  on  M2491  or  Dassault  Modification 
been  implemented. 
i(  nee:  Required  as  indicated,  unless 
s  led  previously, 
prev  snt  fuel  ignition  in  the  event  of  a 
trike  and  consequent  uncontained 
fuel  tank(s),  accomplish  the 


series  ai: 
except 
Modi 
M673  has 

CompL 
accompli 

To 
lightning 
rupture 
following; 

Installatiiin 


o:  the: 


(a)  Wititn 
date  of 
and  instal 
panel 
feeder 
and  from 
accordance 
bistructi 
F50-415, 
Although 
this  AD  s 
informatii 
does  not 


18  months  from  the  effective 
AD,  apply  PR  (fuel  tank  sealant) 
PR  patches  over  the  internal  side- 
es  of  the  left-hand  and  right-hand 
between  frame  28  and  frame  31 
I  itringer  5  to  stringer  13,  in 
with  the  Accomplishment 
i  of  Dassault  Service  Bulletin 
iated  November  27,  2002. 
Jie  service  bulletin  referenced  in 
;]  ecifies  to  submit  certain 
ii  n  to  the  manufacturer,  this  AD 
i  iclude  such  a  requirement. 


recc  sses 
'  tan  is 


Altematit  e  Methods  of  Compliance 

(b)  In  ac  cordance  with  14  CFR  39.19,  the 
Manager,  nternalional  Branch,  ANM-116, 
FAA;  [or  t  le  DGAC  or  their  delegate];  is 
authorize*  to  approve  alternative  methods  of 
compliani  e  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
595(B),  d^led  November  27,  2002. 


Issued  in  Renton,  Washington,  on    ^ 
November  12,  2003. 
Kalene  C.  Yanamoiai 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28733  Filed  11-17-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-63-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMRAARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  This 
proposal  would  require  repetitive 
inspections  for  damage  of  the  horizontal 
and  vertical  stabilizer  attachment 
fittings,  and  corrective  action  if 
necessary.  This  action  is  necessary  to 
detect  and  correct  damage  of  the 
horizontal  and  vertical  stabilizer 
attachment  fittings,  which  could  result 
in  reduced  structural  integrity  of  the 
horizontal  and  vertical  stabilizers  and 
consequent  reduced  controllability  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
63-AD;  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-63-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 
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The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Commente  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-63-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  The 
CAA  advises  that  inspections  of  in- 
service  airplanes  have  revealed  fretting 
,corrosion  on  the  eye-bolt  shanks  and  the 
lugs  of  the  forward  and  rear  attachment 
fittings  of  the  horizontai^and  vertical 
stabilizers.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  horizontal  and 
vertical  stabilizers  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Service  Bulletin  J41-55-012, 
dated  October  24,  2002.  That  service 
bulletin  describes  procediu'es  for 
repetitive  detailed  inspections  for 
damage  of  the  horizontal  and  vertical 
stabilizer  attachment  fittings,  and 
corrective  action  if  necessary.  The 
procedures  include: 

•  Inspecting  bolts  for  damage  such  as 
corrosion  and  wear,  and  replacing  the 
bolt  with  a  new  bolt  if  the  diameter  of 
the  bolt  is  outside  the  limits  specified  in 
the  service  bulletin. 

•  Inspecting  the  bushings  of  the 
horizontal  stabilizer  attachment  fitting 
and  the  hole  in  the  vertical  stabilizer 
attachment  fitting  for  corrosion  or  wear, 
and  replacing  the  bushing  with  a  new 
bushing  if  the  internal  diameter  of  the 
bushing  is  outside  the  limits  specified 
in  the  service  bulletin. 

•  Inspecting  the  attachment  fittings  of 
the  horizontal  and  vertical  stabilizers  for 
corrosion  or  fretting  at  the  lug  faces,  and 
bl^iding  out  corrosion,  dents,  or 
scratches  within  the  limits  specified  in 
the  service  bulletin. 

•  Inspecting  the  eye  bolts  for 
cracking,  corrosion,  fretting,  or 
degradation  of  cadmium  plating;  and 
replacing  the  eye  bolt  with  a  new  bolt 
if  any  degradation  of  the  cadmium 
plating  is  found;  or  repairing  if  any 
cracking,  corrosion,  dents,  or  scratches 
are  found. 

BAE  Systems  (Operations)  Limited 
Service  Bidletin  J41-55-012  refers  to 
BAE  Systems  (Operations)  Limited 
Service  Bulletin  J4 1-55-002  as  an 


additional  source  of  service  information 
for  accomplishing  certain  actions.  The 
current  version  of  BAE  Systems 
(Operations)  Limited  Service  Bulletin 
J41-55-002  is  Revision  1,  dated  July  25, 
1996. 

Accomplishment  of  the  actions 
specified  in  BAE  Systems  (Operations) 
Limited  Service  Bulletin  J41-55-012  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  005-10-2002  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  CAA,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difieiences  Between  Propoaed  AD  and 
Service  Bulletin  J41-5S-012 

Although  BAE  Systems  (Operations) 
Limited  Service  Bidletin  J41-55-012 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  operators  to  repair  those 
conditions  per  a  method  approved  by 
either  us  or  the  CAA  (or  its  delegated 
agent).  In  light  of  the  type  of  repair  that 
would  be  required  to  address  the  unsafe 
condition,  and  consistent  with  existing 
bilateral  airworthiness  agreements,  we 
have  determined  that,  for  this  proposed 
AD,  a  repair  approved  by  either  us  or 
the  CAA  woidd  be  acceptable  for 
compliance  with  this  proposed  AD. 

Although  the  Accomplishment 
Instructions  of  BAE  Systems 
(Operations)  Limited  Service  Bidletin 
J41-55-012  describe  procedures  for 
reporting  all  findings  to  the 
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manufectiirer  by  completing  the 
Reporting  Data  Form  on  Figures  1,2,3, 
and  4  of  the  service  bulletin,  this 
proposed  AD  would  not  require  this 
action.  We  do  not  need  this  information 
from  operators. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  120  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $6^  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$444,600,  or  $7,80Q  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu^  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  clo^e  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant-regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies,  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
ujider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES.  . 

List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Prop(  ised  Amendment 

Accord  ngly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administ  ator,  the  Federal  Aviation 
Administ  ation  proposes  to  amend  part 
39  of  the  '.  'ederal  Aviation  Regulations 
(14  CFR  p  art  39)  as  follows: 

PART  3»i-AIRW0RTHINESS 
DIRECTIMES 

1.  The  i  uthority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit  r:  49  U.S.C.  106(g},  40113,  44701. 


[/friended] 

39.13  is  amended  by 
following  new  airworthiness 


§39.13 

2.  Section 
adding 
directive 

BAE  Systei  is  (Operations)  Limited 

(FomM  riy  British  Aerospace  Regional 
Aircraft):  Docket  2002-NM-63-AD. 

Applicability:  All  Jetstream  Model  4101 
airplanes,  c  eitificated  in  any  category. 

Complioi  we:  Required  as  indicated,  unless 
accomplish  ed  previously. 

To  detecl  and  correct  damage  of  the     -, 
horizontal  i  ind  vertical  stabilizer  attachment 
fittings,  wh  ich  could  result  in  reduced 
structural  i  itegrity  of  the  horizontal  and 
vertical  sta  tilizers  and  consequent  reduced 
controllabi  ity  of  the  airplane,  accomplish 
the  followii  )g: 

Service  Bu  letin  References 

(a)  The  fc  [lowing  infonnation  pertains  to 
the  service  julletin  referenced  in  this  AD: 

(1)  The  t«  rm  "service  bulletin"  as  used  in 
this  AD  me  ms  the  Accomplishment 
Instruction]  of  BAE  Systems  (Operations) 
Limited  Sei  vice  Bulletin  J41-55-G12,  dated 
October  24,  2002. 

(2)  Altho  igh  the  service  bulletin 
referenced  n  this  AD  specifies  to  report  all 
findings  to  [he  manufacturer  by  completing 
the  Report!  ig  Data  Form  on  Figiues  1,2,3, 
and  4  of  th(  service  bulletin,  this  AD  does 
not  include  such  a  requirement. 

(3)  Inspections  and  corrective  actions 
accomplished  before  the  effective  date  of  this 
AD  per  BA4  Systems  (Operations)  Limited 
Service  Bui  letin  J41-55-011,  dated  January 
25,  2002,  ai  s  acceptable  for  compliance  with 
the  corresp  inding  action  required  by  this 
AD. 

Repetitive  kspections 

(b)  Withiji 
of  this  AD 
damage  of 
stabilizer 
actions  in 
bulletin 
not  to 


t  le: 


Re  peat  I 


I  excel  d 
F)r1 


a'ea. 


Notel 

detailed  in: 
intensive  v^ual 
structural 
assembly  to 
irregularity, 
supplement  ed 
lighting  at  i 
the  inspecU  ir 
magnifying  1 


2  years  after  the  effective  date 
)erform  a  detailed  inspection  for 
horizontal  and  vertical 
ajkachment  fittings  by  doing  all 
service  bulletin,  per  the  service 

the  inspection  at  intervals 
8  years. 

the  purposes  of  this  AD,  a 
!  pection  is  defined  as:  "An 

examination  of  a  specific 
,  system,  installation,  or 
detect  damage,  failure,  or 
Available  lighting  is  normally 
'  with  a  direct  source  of  good 
ifatensity  deemed  appropriate  by 
Inspection  aids  such  as  mirror, 
enses,  etc.,  may  be  used.  Surface 


cleaning  and  elaborate  access  procedures 
may  be  required." 

Repair 

(c)  If  any  damage  (cracks,  corrosion,  wear, 
fretting)  is  foimd  during  any  inspection  per 
paragraph  (b)  of  this  AD:  Do  the  applicable 
corrective  action  specified  in  the  service 
bulletin  at  the  time  specified  ill  the  service 
bulletin  per  the  service  bulletin,  except  as 
required  by  paragraph  (d)  of  this  AD. 

(d)  If  any  damage  is  found  that  is  outside 
the  limits  specified  in  the  service  bulletin, 
and  the  service  bulletin  recommends 
contacting  BAE  Sjrstems  (Operations) 
Limited  for  appropriate  action:  Before  further 
flight,  repair  per  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate;  or  the 
Civil  Aviation  Authority  (or  its  delegated 
agent). 

Note  2:  The  service  bulletin  refers  to  BAE 
Systems  (Operations)  Limited  Service 
Bulletin  J41-55-002;  currently  at  Revision  1, 
dated  July  25, 1996;  as  an  additional  source 
of  service  information  for  accomplishing 
certain  actions. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-10- 
2002. 

Issued  in  Renton,  Washington,  on 
November  12,  2003. 
Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28734  Filed  11-17-03;  8:45  am] 

BILLING  CODE  491»-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnistotition 

14  CFR  Part  39 

[Docket  No.  2002-NM-118-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320-1 1 1 ,  -21 1 .  and-231  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A320-111,  -211,  and 
-231  series  airplanes,  that  currently 
requires  repetitive  inspections  for 
cracking  in  the  transition  and  pick-up 
angles  in  the  lower  part  of  the  center 
fuselage  area,  and  corrective  action  if 
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necessary.  That  AD  also  provides  for  an 
optional  terminating  modification  for 
the  repetitive  inspection  requirements. 
This  action  would  reduce  the 
compliance  time  for  the  inspections  for 
cracking  of  the  same  area.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  in  the  transition  and  pick-up 
angles  of  the  lower  part  of  the  center 
fuselage,  which  could  result  in  reduced 
structural  integrity  of  the  wing-fuselage 
support  and  fuselage  pressure  vessel. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  CFAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
lia-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  B-anm- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-118-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue;  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-118-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-118-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  June  2, 1998,  the  FAA  issued  AD 
98-12-18,  amendment  39-10573  (63  FR 
31345,  June  9, 1998).  applicable  to 
certain  Airbus  Model  A320-111,  -211, 
and  -231  series  airplanes,  to  require 
repetitive  inspections  for  cracking  in  the 
transition  and  pick-up  angles  in  tiie 
lower  part  of  the  center  fuselage  area, 
and  corrective  action  if  necessary.  That 
AD  also  provides  for  an  optional 
terminating  modification  for  the 
repetitive  inspection  requirements.  That 
action  was  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  fatigue  cracking  in 
the  transition  and  pick-up  angles  of  the 
lower  part  of  the  center  fuselage,  which 
could  result  in  reduced  structural 
integrity  of  the  wing-faselage  support 
and  fuselage  pressure  vessel. 


Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-12-18, 
the  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Airbus 
Model  A320-111,  -211.  and  -231  series 
airplanes.  The  DGAC  advises  that  a  full- 
scale  fatigue  survey  on  the  Model  A320 
fleet  revved  that  the  weight  of  fuel  at 
landing  and  the  mean  flight  duration  are 
higher  than  those  defined  for  the 
analysis  of  fatigue-related  tasks.  This 
has  led  to  an  adjustment  of  the  fatigue 
mission  for  the  A320  fleet,  in  that  the 
DGAC  has  reduced  the  compliance 
threshold  and  intervals  in  France  from 
landings  to  flight  cycles  and  flight  hours 
for  accomplishment  of  the  inspections 
for  fatigue  cracking  required  by  the 
existing  AD.  Fatigue-related  cracking  in 
the  pick-up  and  transition  angles  in  the 
lower  part  of  the  center  fuselage  could 
result  in  reduced  structural  integrity  of 
the  wing-fuselage  support  and  fuselage 
pressure  vessel. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A32O-53-1028,  Revision  01.  dated 
February  12,  2002.  The  inspection 
procedures  specified  in  Revision  01  are 
essentially  the  same  as  those  in  the 
original  issue  of  the  service  bulletin, 
which  was  referenced  in  the  existing  AD 
for  accomplishment  of  the  inspections 
and  corrective  action.  However, 
Revision  01  has  a  change  that 
recommends  a  reduction  in  the 
compliance  time  specified  in  the 
original  issue  by  adding  flight  cycles 
and  flight  hours  as  a  reduction  in 
thresholds. 

Airbus  also  has  issued  Service 
Bulletin  A320-53-1027,  Revision  03, 
dated  February  12,  2002.  The 
modification  procedures  in  Revision  03 
are  essentially  the  same  as  those  in 
Revision  02  of  the  service  bulletin, 
which  was  referenced  in  the  existing  AD 
for  accomplishment  of  the  modification. 
The  changes  in  Revision  03  are  minor 
editorial  changes. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  2002- 
183(B),  dated  April  3,  2002,  to  ensiu« 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are    . 
manufactured  in  France  and  are  t3rpe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
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Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Explanation  of  Requirements  of- 
PropoeedAD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-12-18  to  continue  to 
require  repetitive  inspections  for 
cracking  in  the  transition  and  pick-up 
angles  in  the  lower  part  of  the  center 
fuselage  area,  and  corrective  action  if 
necessary.  The  proposed  AD  also  would 
continue  to  provide  for  an  optional 
terminating  modification  for  the 
repetitive  inspection  requirements.  This 
new  action  would  reduce  the 
compliance  time  for  the  inspections  for 
fatigue  cracking  of  the  same  area.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
except  as  discussed  below. 

Change  to  Existing  AD 

The  compliance  time  in  the  existing 
AD  specified  landings;  however,  this 
proposed  AD  would  specify  flight  cycles 
(which  are  essentially  the  same  as 
landings)  and  flight  hours  as  a  reduction 
in  thresholds. 

Differences  in  Proposed  AD,  Referenced 
Service  Bulletins,  and  Related  French 
AD 

The  service  bulletins  specify  that 
operators  may  contact  the  manufacturer 
for  disposition  of  certain  repair 
conditions;  however,  this  proposed  AD 
would  require  operators  to  repair  those 
conditions  per  a  method  approved  by 
either  the  FAA  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  unsafe  condition,  and  consistent 
with  existing  bilateral  airworthiness 
agreements,  we  have  determined  that, 
for  this  proposed  AD,  a  repair  approved 
by  either  the  FAA  or  the  DGAC  would 
be  acceptable  for  compliance  with  this 
proposed  AD. 

Tne  service  bulletins  describe 
procedures  for  submitting  a  sheet 
recording  compliance  with  the  service 
bulletin,  this  proposed  AD  would  not 
require  those  actions.  We  do  not  need 
this  information  from  operators. 


Servic^  Bulletin  A320-52-1028  refers 
only  to  al  "visual  inspection"  for 
cracking  o/  the  transition  and  pick-up 
angles  in  the  lower  part  of  the  center 
fuselage  area.  We  have  determined  that 
the  procedures  in  the  service  bulletin 
should  be  described  as  a  "detailed 
inspectic  n."  For  clarification  purposes, 
all  refere  ices  to  a  visual  inspection  in 
the  existing  AD  have  been  changed 
accordingly.  A  new  Note  2  has  been 
includes  in  this  proposed  AD  to  define 
this  type  (of  inspection. 

The  service  bulletins  specify  Model 
A320-212  series  airplanes,  while  the 
applicability  of  this  proposed  AD 
specifies  jModel  A320-111,  -211,  and 
-231  scrips  airplanes  without 
modification  21202  in  production,  as 
these  are.the  only  airplanes  affected  by 
the  unsaj  9  condition. 

Cost  Imp  ict 

There  i  ire  approximately  24  airplanes 
of  U.S.  r€  jistry  that  would  be  affected 
by  this  p]  oposed  AD.  The  new 
requirem  mts  of  this  AD  add  no 
ddditioni  1  economic  burden.  The 
current  o  )sts  for  this  AD  are  repeated  for 
the  conv(  nience  of  affected  operators,  as 
follows: 

The  ini  pections  that  are  ciuxently 
required  jy  AD  98-12-18,  and  retained 
in  this  pr  3posed  AD,  take  about  9  work 
hours  pel  airplane  to  accomplish,  at  an 
average  li  ibor  rate  of  $65  per  work  hoiu'. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U,S. 
operators  is  estimated  to  be  $14,040,  or 
$585  per  airplane,  per  inspection  cycle. 

The  coi  (t  impact  figure  discussed 
above  is  Based  on  assumptions  that  no 
operator  las  yet  accomplished  any  of 
the  currei  it  or  proposed  requirements  of 
this  AD  a  irtion,  and  that  no  operator 
would  ac  :omplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figfu«s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  o  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  adn  dnistrative  actions. 

If  an  oj  erator  chooses  to  do  the 
optional  1  erminating  modification  rather 
than  cont  nue  the  repetitive  inspections, 
it  would  ake  between  5  and  10  work 
hours  pel  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  ratelof  $65  per  work  hour. 
Required  parts  would  cost  between 
$1,077  aiil  $1,837  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
modificaCon  proposed  by  this  AD  is 
estimated  to  be  between  $1,402  and 
$2,487  pa-  airplane. 


Regulatory  Inqmct 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  disciissed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedend  Aviation 
Administration  proposes  to  amend  part 
39  of  the  FederahAviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [AnMndMQ 

2.  Section  39.13  is  amended  by' 
removing  amendment  39-10573  (63  FR 
31345,  June  9, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus:  Docket  2002-NM-118-AD. 

Supersedes  AD  98-12-18,  Amendment 
39-10573. 

Applicability:  Model  A320-111,  -211,  and 
-231  series  airplanes;  certificated  in  any 
category;  as  listed  in  Airbus  Service  Bulletin 
A320-53-1027,  Revision  03.  dated  February 
12,  2002;  or  Airbus  Service  Bulletin  A320- 
53-1028,  Revision  01,  dated  February  12, 
2002. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in  ' 
the  transition  and  pick-up  angles  of  the  lower 
part  of  the  center  fuselage,  which  could 
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result  in  reduced  structural  integrity  of  the 
wing-fuselage  support  and  fuselage  pressure 
vessel,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  98-12- 
18 

Repetitive  Inspections/Corrective  Actions/ 
Modification 

(a)  Prior  to  the  accumulation  of  16,000  total 
landings,  or  within  6  months  after  July  14, 
1998  (the  effective  date  of  AD  98-12-18, 
amendment  39-10573),  whichever  occurs 
later,  accomplish  paragraphs  (a)(l]  and  (a)(2) 
of  this  AD,  in  accordance  with  Airbus 
Service  Bulletin  A320-53-1028,  dated  March 
1,1994. 

(1)  Perform  a  detailed  inspection  to  detect 
cracks  of  the  transition>angle,  in  accordance 
with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  the 
detailed  inspection  required  by  paragraph 
(a)(1)  of  this  AD,  accomplish  either  paragraph 
(a)(l)(i)(A)  or  paragraph  (a)(l)(i)(B)  of  this 
AD. 

(A)  Repeat  the  detailed  inspection 
thereafter  at  intervals  not  to  exceed  12,000 
landings.  Or 

(B)  Prior  to  further  flight,  modify  the  center 
fuselage  in  accordance  with- Airbus  Service 
Bulletin  A320-53-1027,  Revision  2,  dated 
June  8, 1995.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(l)(i){A)  of  this  AD. 

(ii)  If  any  crack  is  detected  during  the 
detailed  inspection  required  by  paragraph 
{a)(l)  of  this  AD,  prior  to  further  flight, 
replace  the  transition  angle  with  a  new 
transition  angle,  in  accordance  with  Airbus 
Service  Bulletin  A320-53-1027,  Revision  2, 
dated  Jime  8, 1995. 

(2)  Perform  a  rotating  probe  inspection  to 
detect  cracks  of  the  pick-up  angle,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  the 
rotating  probe  inspection  required  by 
paragraph  (a)(2)  of  this  AD,  accomplish  either 
paragraph  (a)(2)(i)(A)  or  (a)(2)(i)(B)  of  this 
AD. 

(A)  Repeat  the  rotating  probe  inspection 
thereafter  at  intervals  not  to  exceed  12,000 
landings.  Or 

(B)  Prior  to  further  flight,  modify  the  center 
fuselage  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1027,  Revision  2,  dated 
June  8, 1995.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(2)(i)(A)  of  this  AD. 

(ii)  If  any  crack  is  detected  and  it  is  less 
than  1.9  mm  in  length,  prior  to  further  flight, 
accomplish  the  applicable  corrective  actions 
specified  in  the  service  bulletin.  For  holes 
that  have  not  been  modified  in  accordance 
with  the  service  bulletin,  repeat  the  rotating 
probe  inspection  thereafter  at  intervals  not  to 
exceed  12,000  landings. 

(iii)  If  any  crack  is  detected  and  it  is  1.9 
mm  or  greater  in  length,  prior  to  further 
fli^t,  repair  it  in  accordance  with  the 
method  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  FAA, 
Transport  Airplane  Directorate. 

Note  1:  Accomplishment  of  the 
replacement/modification  in  accordance  with 
Airbus  Service  Bulletin  A320-53-1027, 


dated  March  1, 1994,  or  Revision  01,  dated 
September  5, 1994,  prior  to  the  effective  date 
of  this  AD,  is  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  AD. 

New  Requirements  of  This  AD 

Detailed  and  Rotating  Probe  Inspections 

(b)  For  airplanes  on  which  the 
modification  specified  in  AD  98-12-18  has 
not  been  done:  Do  the  applicable  inspections 
specified  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A320-53-1028,  Revision  01, 
dated  February  12,  2002. 

(1)  For  airplanes  on  which  the  inspections 
required  by  AD  98-12-18  have  been  done: 
Within  12.000  flight  cycles  after 
accomplishment  of  the  last  inspection 
required  by  paragraphs  (a)(l)(i)(A)  and 
(a)(2)(i)(A)  of  this  AD,  as  applicable:  do  a 
detailed  inspection  of  the  transition  angle 
and  a  rotating  probe  inspection  of  the  pick- 
up angle  in  the  lower  pari  of  the  center 
fuselage  area  for  cracking. 

(2)  For  airplanes  on  which  the  inspections 
required  by  AD  98-12-18  have  not  been 
done:  At  the  later  of  the  time's  specified  in 
paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this  AD;  do 
a  detailed  inspection  of  the  transition  angle 
and  a  rotating  probe  inspection  of  the  pick- 
up angle  in  the  lower  pari  of  the  center 
fuselage  area  for  cracking. 

(i)  Before  the  accumulation  of  10,400  total 
flight  cycles,  or  24,600  total  flight  hours, 
whichever  is  first. 

(ii)  Before  the  acciunulation  of  16,000  total 
flight  cycles,  or  within  3,500  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
is  first. 

Repetitive  Inspections 

(c)  Repeat  the  detailed  and  rotating  probe 
inspections  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  at  intervals  not  to  exceed 
10,400  flight  cycles  or  24,600  flight  hoiu^, 
whichever  is  first,  until  the  modification 
specified  in  paragraph  (e)  of  this  AD  has  been 
done. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  dama^,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(d)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (b)  or  (c)  of 
this  AD:  Prior  to  further  flight,  either  repair 
the  cracking  per  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
53-1028,  Revision  01,  dated  February  12, 
2002;  or  do  the  modification  specified  in 
paragraph  (e)  of  this  AD.  Where  the  service 
bulletin  specifies  to  contact  the  manufacturer 
for  repair  instructions,  prior  to  further  flight, 
repair  the  cracldng  in  accordance  with  the 


method  approved  by  the  Manager, 
International  Branch,  ANM-1 16;  or  the 
Direction  Generale  de  1' Aviation  Qvile  (or  its 
delegated  agent).  If  the  cracking  is  repaired, 
repeat  the  inspections  as  required  by 
paragraph  (c)  of  this  AD. 

Modification 

(e)  Modification  of  the  transition  and  pick- 
up angles  in  the  lower  pari  of  the  center 
fuselage  in  accordance  with  paragraphs  3.A. 
throu^  3D.  of  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
53-1027,  Revision  03,  dated  February  12, 
2002,  ends  the  repetitive  inspections 
required  by  this  AD. 

Ahematnre  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-1 16,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2002- 
183(B).  dated  April  3,  2002. 

Issued  in  Renton,  Washington,  on 
November  12,  2003. 

Kalenc  C  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28735  Filed  11-17-03;  8:45  am] 
BIUMG  COW  4*10-13-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwl  No.  2001-NM-355-AD] 

RIN  2120-AA64 

Airworttilness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  lyiodel  4101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  This 
proposal  would  require  repetitive 
inspections  for  cracking  in  the  casing  of 
the  nose  landing  gear  (NLG),  and' 
corrective  action  if  necessary.  This 
action  is  necessary  to  find  and  fix 
cracking  of  the  NLG  casing,  which  could 
residt  in  failure  of  the  NLG,  and 
consequent  reduced  controllability  of 
the  airplane  during  takeoff  and  landing. 
This  action  is  intended  to  address  the 
identified  imsafe  condition. 

DATES:  Comments  must  be  received  by 
December  18,  2003. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
355-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may-also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Commrats  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-355-^"  in  the 
subject  line  and  need  not  be  ^bmitted 
in  triplicate.  Conmients  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Amwican  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
ijifbrmation  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invifed  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire^  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
-for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
-  change  to  the  proposed  AD  is  being 

requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environnlental,  and  energy  aspects  of 
the  propcteed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interestec  persons.  A  report 
summarii  ing  each  FAA-public  contact 
concemei  I  with  the  substance  of  this 
proposal  vill  be  filed  in  the  Rules 
Docket. 

Commc  nters  wishing  the  FAA  to 
acknowle  Ige  receipt  of  their  conunents 
submitter  in  response  to  this  action 
must  subi  nit  a  self-addressed,  stamped 
postcard  i  m  which  the  following 
statemeni  is  made:  "Comments  to 
Docket  Ntunber  2001-NM-355-AD." 
The  post(3ard  will  be  date  stamped  and 
returned  o  the  commenter. 

Availabilty  of  NPRMs 

Any  pe  -son  may  obtain  a  copy  of  this 


NPRMby 


submitting  a  request  to  the 


FAA,  Tra  isport  Airplane  Directorate, 
ANM-ll4,  Attention:  Rules  Docket  No. 
2001-NM-355-AD,  1601  Lind  Avenue, 
SW.,  Rem  on,  Washington  98055-4056. 

Discussioi  ~  > 

The  a^  il  Aviation  Authority  (CAA), 
which  is  the  airworthiness  auUiority  for 
the  Unite*  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  BAE  systems  (Operations)  Limited 
(Jetstreand  Model  4101  airplanes.  The 
CAA  adviBes  that  cracks  have  been 
found  in  i  number  of  nose  landing  gear 
(NLG)  casings.  This  condition,  ifnot 
corrected]  could  result  in  failure  of  the 
NLG,  andjconsequent  reduced 
controllaaility  of  the  airplane  during 
takeoff  and  landing. 

Explanation  of  Relevant  Service 
Informatibn 

BAE  Systems  (Operations)  Limited 
has  issued  Alert  Service  Bulletin  J41- 
A32-079.  Revision  2,  dated  April  28, 
2003.  Thajt  alert  service  bulletin 
describes  procedures  for  repetitive 
detailed  a  ad  fluorescent  dye  penetrant 
inspectioi  is  for  cracking  in  the  casing  of 
the  NLG,  i  ind  corrective  actions  if 
necessary;  If  cracking  is  found,  the 
corrective!  actions  include  repairing  the 
casing  (if  tracking  is  within  certain 
limits),  oi{ replacing  with  a  new  or 
serviceable  NLG  casing  (if  cracking 
exceeds  tMose  limits).  Accomplishment 
of  the  actibns  specified  in  the  alert 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition,  The  CAA  classified  this  alert 
service  bi  Iletin  as  mandatory  and 
issued  Br  tish  airworthiness  directive 
004-10-2  )01  to  ensure  the  continued 
airworthi]  less  of  these  airplanes  in  the 
United  Ki  igdom. 


BAE  Systems  (Operations)  Limited 
Alert  Service  Bidletin  J41-A32-079, 
Revision  2,  refers  to  APPH  Ltd.  Service 
Bulletin  AIR83586-32-18,  Revision  1, 
dated  October  2001,  as  an  additional 
source  of  service  information  for  the 
accomplishment  of  certain  actions 
therein. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  BAE  Systems  (Operations)  Limited 
Alert  Service  Bulletin  J41-A32-079, 
Revision  2,  described  previously,  except 
as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Referenced  Alert  Servifx  Bulletin 

Although  BAE  Systems  (Operations) 
Limited  ^ert  Service  Bulletin  J41-A32- 
079,  Revision  2,  specifies  that  operators 
may  contact  the  manufacturer  for 
approval  of  a  ferry  flight  to  a  location 
where  the  replacement  of  the  NLG 
casing  may  be  accomplished,  this 
proposed  AD  does  not  contain  such  a 
provision.  Any  ferry  flight  must  be 
approved  by  the  FAA  as  specified  in  14 
CFR  part  39  (67  FR  47997,  July  22, 
2002),  which  governs  the  FAA's 
airworthiness  directives  system. 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of 
BAE  Systems  (Operations)  Limited  Alert - 
Service  Bulletin  J41-A32-079,  Revision 
2,  describe  procedures  for  submitting 
certEun  reports  to  the  manufacturer,  this 
proposed  AD  would  not  require  such 
reporting.  The  FAA  does  not  need  this 
information  from  operators. 

Cost  Impact 

The  FAA  estimates  that  57  airplanes 
of  U.S.  registry  would  be  affected  by  this 
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proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  at 
the  average  labor  rate  of  $65  per  work 
hoiu.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,705,  or 
$65  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sab|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited  (Formerly 
British  Aerospace  Regional  Aircraft): 
Docket  2001-NM-355-AD. 

Applicability:  All  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  casing  of 
the  nose  landing  gear  (NLG),  which  could 
result  in  failure  of  the  NLG,  and  consequent 
reduced  controllability  of  the  airplane  during 
takeoff  and  landing,  accomplish  the 
following: 

Service  Bulletin  References 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD: 

(1)  The  term  "alert  service  bulletin"  as 
used  in  this  AD,  means  the  Accomplishment 
histructions  of  BAE  Systems  (Operations) 
Limited  Alert  Service  Bulletin  J41-A32-079, 
Revision  2,  dated  April  28,  2003. 

(2)  The  alert  service  bulletin  refers  to 
APPH  Ltd.  Service  Bulletin  AIR83586-32-18, 
Revision  1,  dated  October  2001,  as  an 
additional  source  of  service  information  for 
the  accomplishment  of  certain  actions  in 
BAE  Systems  (Operations)  Limited  Service 
Bulletin  J41-A32-079,  Revision  2. 

(3)  Inspections  and  corrective  actions 
accomplished  before  the  effective  date  of  this 
AD  per  BAE  Systems  (Operations)  Limited 
Alert  Service  Bulletin  J41-A32-079,  Revision 
1.  dated  October  25,  2001,  are  acceptable  for 
compliance  with  the  corresponding  actions 
required  by  this  AD. 

(4)  Although  the  alert  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
certain  information  to  the  manufacturer,  this 
AD  does  not  include  such  a  requirement. 

Inspections 

(b)  Within  7  days  after  the  effective  date  of 
this  AD,  do  a  detailed  inspection  for  cracking 
of  the  NLG  casing,  per  the  alert  service 
bulletin.  Then,  at  the  compliance  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable,  do  a  fluorescent  dye 
penetrant  inspection  for  cracking  of  ihe  NLG 
casing,  per  the  alert  service  bulletin. 

(1)  If  no  cracking  is  found  during  the 
detailed  inspection,  within  30  days  after 
accomplishment  of  the  detailed  inspection, 
do  the  fluorescent  dye  penetrant  inspection. 

(2)  If  any  cracking  is  found  during  the 
detailed  inspection,  before  further  flight,  do 
the  fluorescent  dye  penetrant  inspection. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 


lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  miiror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(c)  If  any  cracking  is  found  during  any 
inspection  per  paragraph  (b)  of  this  AD, 
before  further  flight,  do  paragraph  (c)(1)  or 
(c)(2)  of  this  AD,  as  applicable,  per  the  alert 
service  bulletin. 

(1)  If  the  cracking  is  within  the  limits 
specified  in  the  alert  service  bulletin,  repair 
the  NLG  casing. 

(2)  If  the  cracking  is  outside  the  limits 
specified  in  the  alert  service  bulletin,  ^place 
the  NLG  casing  with  a  new  or  serviceable 
NLG  casing. 

Note  2:  Although  the  alert  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  approval  of  a  ferry  flight  to 
a  location  where  the  replacement  of  the  NLG 
casing  may  be  accomplished,  this  AD 
requires  any  ferry  fU^t  to  be  approved  by 
the  FAA,  as  specified  in  14  CFR  part  39. 

Repetitive  Inspections 

(d)  Repeat  the  inspections  in  paragraph  (b) 
of  this  AD,  and  the  corrective  action  in 
paragraph  (c)  of  this  AD,  as  applicable,  at 
intervals  not  to  exceed  1,200  landings. 

Note  3:  There  is  no  terminating  actiofa 
available  at  this  time  for  the  repetitive 
inspections  required  by  paragraph  (d)  of  this 
AD. 

Parts  Installation 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  NLG  casing  on  any 
airplane  unless  it  has  l>een  inspected  per 
paragraph  (b)  of  this  AD  and  found  to  be  free 
of  any  cracking. 

Ahemative  Methods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-10- 
2001. 

Issued  in  Renton,  Washington,  on 
November  12,  2003. 
Kalene  C  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Seivice.      v 
[FR  Doc.  03-28731  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  868, 870,  and  882 
[Dodwt  Na  2003H-O468] 

Msdicai  DsvIcm;  EffecUvs  Date  of 
Rsquirsmont  for  Prentarfcet  Approval 
for  Three  Class  III  Preamendments 
Dsvicss 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule;  opportunity  to 

request  a  clmnge  in  classification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  following  three 
class  in  preamendments  devices: 
'  Indwelling  blood  oxyhemogh)bin 
concentration  analyzer, 
cardiopulmonary  bypass  pulsatile  flow 
generator,  and  the  ocular 
plethysmograph.  The  agency  also  is 
summarizing  its  proposed  findings 
regarding  the  degree  of  risk  of  illness  or 
injury  designed  to  be  eliminated  or 
reduced  by  requiring  the  devices  to 
meet  the  statute's  approval  requirements 
and  the  benefits  to  the  public  from  the 
use  of  the  devices.  In  addition,  FDA  is 
annoimeing  the  opportunity  for 
interested  persons  to  request  that  the 
agency  change  the  classification  of  any 
of  the  devices  based  on  new 
information.  This  action  implements 
certain  statutory  requirements. 
DATES:  Submit  written  or  electronic 
comments  by  February  17,  2004.  Submit 
requests  for  a  change  in  classification  by 
December  3,  2003.  FDA  intends  that,  if 
a  final  rule  based  on  this  proposed  rule 
is  issued,  anyone  who  wishes  to 
continue  to  market  the  device  will  need 
to  submit  a  PMA  within  90  days  of  the 
effective  date  of  the  final  rule.  Please  see 
section  XII  of  this  document  for  the 
effective  date  of  any  final  rule  that  may 
publish  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
_  or  requests  for  a  change  in  classification 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-215), 
Food  andDrug  Administration,  9200 
Xk>rporate  Blvd.,  Rockville,  MD  20850, 
301-827-2974. 


SUPPLEMENTARY  INFORMATION: 

I.  Backgaound — Regulatory  Authorities 

The  Fejderal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  as  amended  by  the 
Medical  Device  Amendments  of  1976 
(the  1978  amendments)  (Public  Law  94- 
295)  and  ithe  Safe  Medical  Devices  Act 
of  1990  (jhe  SMDA)  (Public  Law  101- 
629),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  313  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  jieeded  to  provide  reasonable 
assurance  of  their  safety  and 
effective!  less.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarkpt  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  M^y  28, 1976  (the  date  of 
enactmeijt  of  the  1976  amendments), 
generallj^  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Receivedia  recommendation  ft-om  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  wil  ti  a  proposed  regulation 
classifyin  g  the  device;  and  (3)  published 
a  final  re]  julation  classifying  the  device. 
FDA  has  classified  most 
preameni  ments  devices  under  these 
procedur  ss. 

Device  i  that  were  not  in  commercial 
distribution  prior  to  May  28,  1976, 
generally  referred  to  as  postamendments 
devices, )  re  classified  automatically  by 
statute  (si  sction  513(f)  of  the  act)  into     ' 
class  III  V  ithout  any  FDA  rulemaking 
process. '  'hose  devices  remain  in  class 
ID  and  re  }uire  premarket  approval, 
unless  an  d  until  the  device  is 
reclassifii  id  into  class  I  or  II  or  FDA 
issues  an  order  finding  the  device  to  be 
substanti  dly  equivalent,  in  accordance 
with  sect  on  513(i)  of  the  act,  to  a 
predicate  device  that  does  not  require 
premarke  t  approval.  The  agency 
determin  ss  whether  new  devices  are 
substanti  dly  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notificatipn  procedures  in  section  510(k) 
of  the  actj(21  U.S.C.  360(k))  and  21  CFR 
part  807, 

Sectiod  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l  )  established  the  requirement 
that  a  prejamendments  device  that  FDA 
has  class  Red  into  class  HI  is  subject  to 
premarke  t  approval.  A  preamendments 
class  in  c  evice  may  be  commercially 
distribute  d  without  an  approved  PMA 
or  a  notic  ;  of  completion  of  a  PDP  imtil 
90  days  a  ter  FDA  issues  a  final  rule 
requiring  premarket  approval  for  the 
device,  ot  30  months  after  final 


classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  Also,  a  preamendments  device 
subject  to  the  rulemaking  procedure 
under  section  515(b)  of  tihe  act  is  not 
required  to  have  an  approved 
investigational  device  exemption  (IDE) 
(see  21  CFR  part  812)  contemporaneous 
with  its  interstate  distribution  until  the 
date  identified  by  FDA  in  the  final  rule 
requiring  the  submission  of  a  PMA  for 
the  device.  At  that  time,  an  IDE  is 
required  only  if  a  PMA  has  not  been 
submitted  or  a  PDP  completed. 

Section  515(b)(2)(A)  of  the  act 
provides  a  proceeding  to  issue  a  final 
rule  to  require  premarket  approval  shall 
be  initiated  by  publication  of  a  notice  of 
proposed  rulemaking  containing:  (1) 
The  regulation,  (2)  proposed  findings 
with  respect  to  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  have  an  approved  PMA  or  a 
declared  completed  PDP  and  the  benefit 
to  the  public  firom  the  use  of  the  device, 
(3)  an.opportunity  for  the  submission  of 
comments  on  the  proposed  rule  and  the 
proposed  findings,  and  (4)  an 
opportunity  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  the 
cleissification  of  the  device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  change  in  reclassification 
or  announcing  its  intent  to  initiate  a 
proceeding  to4«classify  the  device 
under  section  513(e)  of  the  act.  Section 
515(b)(3)  of  the  act  provides  that  FDA 
shall,  after  the  close  of  the  comment 
period  on  the  proposed  rule  and 
consideration  of  any  comments 
received,  issue  a  final  rule  to  require 
premarket  approval,  or  publish  a 
document  terminating  the  proceeding 
together  with  the  reasons  for  such         ^ 
termination,  ff  FDA  terminates  the 
proceeding,  FDA  is  required  to  initiate 
reclassification  of  the  device  xmder 
section  513(e)  of  the  act,  unless  the 
reason  for  termination  is  that  the  device 
is  a  banned  device  under  section  516  of 
the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  finalized, 
section^01(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or. 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  issuance  of  the  final  rule  or 
30  months  after  the  final  classification 
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of  the  device  under  section  513  of  the 
act,  whichever  is  later.  If  a  PMA  or 
notice  of  completion  of  a  PDP  is  not 
filed  by  the  later  of  the  two  dates, 
commercial  distribution  of  the  device  is 
required  to  cease. 

The  device  may,  however,  be 
distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other 
sponsor  of  the  device  complies  with  the 
IDE  regulations.  If  a  PMA  or  notice  of 
completion  of  a  PDP  is  not  filed  by  the 
later  of  the  two  dates,  and  no  IDE  is  in 
effect,  the  device  is  deemed  to  be 
adulterated  within  the  meaning  of 
section  501(f)(1)(A)  of  the  act.  and 
subject  to  seizure  and  condemnation 
under  section  304  of  the  act  (21  U.S.C. 
334)  if  its  distribution  continues. 
Shipment  of  devices  in  interstate 
commerce  will  be  subject  to  injimction 
under  section  302  of  the  act  (21  U.S.C. 
332),  and  the  individuals  responsible  for 
such  shipment  will  be  subject  to 
prosecution  under  section  303  of  the  act 
(21  U.S.C.  333).  In  the  past,  FDA  has 
requested  that  manufacturers  take  action 
to  prevent  the  further  use  of  devices  for 
which  no  PMA  has  been  filed  and  may 
determine  that  such  a  request  is 
appropriate  for  the  class  III  devices  that 
are  the  subjects  of  this  regulation. 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  issuance  of  a 
final  rule  within  which  an  application 
or  a  notice  is  required  to  be  filed.  The 
House  Report  on  the  1976  amendments 
states  that: 

[tjhe  thirty  month  'grace  period'  aJ3brded 
after  classification  of  a  device  into  class  in 
*  *  *  Is  sufficient  time  for  manufacturers 
and  importers  to  develop  the  data  and 
conduct  the  investigations  necessary  to 
support  an  application  for  premarket 
approval  (H.  Rept.  94-853,  94th  Ck)ng.,  2d 
sess.  42  (1976)). 

The  SMDA  added  section  515(i)  to  the 
act  requiring  FDA  to  review  the 
classification  of  preamendments  class  III 
devices  for  which  no  final  rule  has  been 
issued  requiring  the  submission  of 
PMAs  and  to  determine  whether  or  not 
each  device  should  be  reclassified  into 
class  I  or  class  II  or  remain  in  class  m. 
For  devices  remaining  in  class  HI,  the 
SMDA  directed  FDA  to  develop  a 
schedule  for  issuing  regulations  to 
require  premarket  approval.  The  SMDA 
does  not,  however,  prevent  FDA  fiom 
proceeding  immediately  to  rulemaking 
under  section  515(b)  of  the  act  on 
specific  devices,  in  the  interest  of  public 
health,  independent  of  the  procedures 
of  section  515(i).  Indeed,  proceeding 
directly  to  rulemaking  imder  section 
515(b)  of  the  act  is  consistent  with 
Congress'  objective  in  enacting  section 
515(i),  i.e.,  that  preamendments  class  m 
devices  for  which  PMAs  have  not  been 


required  either  be  reclassified  to  class  I 
or  clas^n  or  be  subject  to  the 
requirements  of  premarket  approval. 
Moreover,  in  this  proposal,  interested 
persons  are  being  offered  the 
opportunity  to  request  reclassification  of 
any  of  the  devices. 

hi  the  Federal  Register  of  May  6, 1994 
(59  FR  23731),  FDA  issued  a  notice  of 
availability  of  a  preamendments  class  III 
devices  strategy  document.  The  strategy 
set  forth  FDA's  plans  for  implementing 
the  provisions  of  section  515(i)  of  the 
act  for  preamendments  class  III  devices 
for  which  FDA  had  not  yet  required 
premarket  approval.  FDA  divided  this 
universe  of  devices  into  three  groups. 

Group  1  devices  are  devices  that  FDA 
believes  raise  significant  questions  of 
safety  and/or  effectiveness  but  are  no 
longer  used  or  are  in  very  limited  use. 
FDA's  strate^  is  to  call  for  PMAs  for  all 
group  1  devices  in  an  omnibus  section 
515(b)  of  the  act  rulemaking  action.  In 
the  Federal  Register  of  September  7, 

1995  (60  FR  46718),  FDA  implemented 
this  strategy  by  proposing  requiring  the 
filing  of  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  43  class  III 
preamendments  devices.  Subsequently, 
in  the  Federal  Register  of  September  27, 

1996  (61  FR  50704),  FDA  called  for  the 
filing  of  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  41 
preamendments  class  in  devices. 

Group  2  devices  are  devices  that  FDA 
believes  have  a  high  potential  for  being 
reclassified  isto  class  II.  In  the  Federal 
Registers  of  August  14, 1995  (60  FR 
41986),  and  of  June  13, 1997  (62  FR 
32355),  FDA  issued  an  order  imder 
section  515(i)  of  the  act  requiring 
manufacturers  to  submit  safety  and 
effectiveness  information  on  these  group 
2  devices  so  that  FDA  can  make  a 
determination  as  to  whether  the  devices 
should  be  reclassified. 

Group  3  devices  are  devices  that  FDA 
believes  are  currently  in  commercial 
distribution  and  are  not  likely 
candidates  for  reclassification.  FDA 
intends  to  issue  proposed  rules  to 
require  the  submission  of  PMAs  for  the 
15  high  priority  devices  in  this  group  in 
accordance  with  the  schedule  set  forth 
in  the  strategy  document.  In  the  Federal 
Registers  of  August  14, 1995  (60  FR 
41984),  and  of  Jime  13, 1997  (62  FR 
32352),  FDA  issued  an  order  imder 
section  515(i)  of  the  act  for  the  27 
remaining  group  3  devices  requiring 
manufocturers  to  submit  safety  and 
effectiveness  information  so  that  FDA 
can  make  a  determination  as  to  whether 
the  devices  shotdd  be  reclassified  or 
retained  in  class  HI. 


n.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  class 
ID  devices  within  90  days  after  issuance 
of  any  final  rule  based  on  this  proposal. 
An  applicant  whose  device  was  legally 
in  commercial  distribution  before  May 
28, 1976,  or  whose  device  has  been 
found  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  such  class  ID 
devices  dming  FDA's  review  of  the 
PMA  or  notice  of  completion  of  the 
PDP.  FDA  intends  to  review  any  PMA 
for  the  device  within  180  days,  and  any 
notice  of  completion  of  a  PDP  for  the 
device  within  90  days  of  the  date  of 
filing.  FDA  cautions  that,  under  section 
515(d)(lKB)(i)  of  the  act,  the  agency  may 
not  enter  into  an  agreement  to  extend 
the  review  period  for  a  PMA  beyond  180 
days  unless  the  agency  finds  that 
"*  *  *  the  continued  availability  of  the 
device  is  necessary  for  the  public 
health." 

FDA  intends  that,  under  §  812.2(d)  (21 
CFR  812.2(d)),  the  preamble  to  any  final 
rule  based  on  this  proposal  will  state 
that,  as  of  the  date  on  which  the  filing 
of  a  PMA  or  a  notice  of  completion  of 
a  PDP  is  required  to  be  filed,  the 
exemptions  in  §  812.2(c)(1)  and  (c)(2) 
from  the  requirements  of  the  IDE 
regulations  for  preamendments  class  III 
devices  will  cease  to  apply  to  any 
device  that  is:  (1)  Not  legally  on  the 
market  on  or  before  that  date,  or  (2) 
legally  on  the  market  on  or  before  that 
date  but  for  which  a  PMA  or  notice  of 
completion  of  a  PDP  is  not  filed  by  that 
date,  or  for  which  PMA  approval  has 
been  denied  or  withdrawn. 

If  a  PMA  or  notice  of  completion  of 
a  PDP  for  a  class  m  device  is  not  filed 
with  FDA  within  90  days,  after  the  date 
of  issuance  of  any  final  rule-requiring 
premarket  approval  for  the  device, 
commercial  distribution  of  the  device 
must  cease.  The  device  may  be 
distributed  for  investigational  use  only 
if  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  are  met.  The  requirements  for 
significant  risk  devices  include 
submitting  an  IDE  application  to  FDA 
for  its  review  and  approval.  An 
approved  IDE  is  required  to  be  in  eSect 
before  an  investigation  of  the  device 
may  be  initiated  or  continued.  FDA, 
therefore,  cautions  that  IDE  api^cations 
should  be  submitted  to  FDA  at  least  30 
days  before  the  end  of  the  90-day  period 
after  the  final  rule  to  avoid  interrupting 
investigations. 
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m.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  that 
these  devices  have  an  approved  PMA  or 
a  declared  completed  PDF,  and  (2)  the 
benefits  to  the  public  from  the  use  of  the 
devices. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
advisory  committees  (panels)  for  the 
classification  of  these  devices  along 
with  any  additional  information  that 
FDA  has  discovered.  Additional 
information  can  be  found  in  the 
following  proposed  and  final  rules 
published  in  the  Federal  Register  on 
these  dates:  Anesthesiology  devices,  21 
CFR  part  868  (44  FR  63292,  November 
2, 1979,  and  47  FR  31130.  July  16, 
1982):  cardiovascular  devices,  21  CFR 
part  870  (44  FR  13284,  March  9, 1979 
and  45  FR  7903,  February  5,  198»);;and 
neurological  devices,  21  CFR  part  8^ 
(43  FR  55639,  November  28, 1978,  anilv,^ 
44  FR  51725,  September  4, 1979). 

IV.  Devices  Subject  to  This  Proposal 

A.  Indwelling  Blood  Oxyhemoglobin 
Concentration  Analyzer  (21  CFR 
868.1120) 

1.  Identification 

An  indwelling  blood  oxyhemoglobin 
concentration  analyzer  is  a  photo 
electric  device  used  to  measiue,  in  vivo, 
the  oxygen  carrying  capacity  of 
hemoglobin  in  blood  to  aid  in 
determining  the  patient's  physiological 
status. 

2.  Sununary  of  Data 

Tte  Anesthesiology  Device 
Classification  Panel  recommended  that 
the  indwelling  blood  oxyhemoglobin 
concentration  analyzer  intended  to 
measure,  in  vivo,  the  oxygen  carrying 
capacity  of  hemoglobin  in  blood  to  aid 
in  determining  the  patient's 
physiological  status  be  classified  into 
class  in  based  on  the  lack  of  published 
clinical  data  relating  to  the  safety  of, 
and  the  problems  associated  with  this 
device.  FDA  agreed  and  continues  to 
agree  Mrith  the  panel's  recommendation 
that  the  device  be  classified  into  class 

in. 

3.  Risks  to  Health 

a.  Inappropriate  therapy — ^Inacciuate 
measurement  of  the  blood 
oxyhemoglobin  concentration  may 
cause  an  incorrect  diagnosis  leading  to 
inappropriate  therapy. 

b.  Thrombus  or  embolus 
formulation — ^If  the  analyzer  materials 


are  incompatible  with  the  blood, 
thrombuS|Or  embolus  (clot)  formation 
may  result. 

c.  Electrical  shock — If  the  device  is 
not  desigoed  properly,  the  patient  may 
receive  ai^  electrical  shock. 

d.  Vascular  occlusion — If  the  device 
sensor  is  loo  large,  it  may  occlude  the 
blood  vesfel  in  which  it  is  placed,  thus 
stopping  tlie  blood  flow  through  that 
vessel.      I 

B.  Cardiopulmonary  Bypass  Pulsatile 
Flow  Gentrator(21  CFR  870.4320) 

1.  Identification 

A  cardiopulmonary  bypass  pulsatile 
flow  generator  is  an  electrically  and 
pneumatically  operated  device  used  to 
create  pulkatile  blood  flow.  The  device 
is  placed  in  a  cardiopulmonary  bypass 
circuit  downstream  from  the 


oxygenate  r. 

2.  Svunma  ry  of  Data 

The  Cai  diovascular  Devices 
Classifi6a1  ion  Panel  recommended  that 
the  carok)  pulmonary  bypass  pulsatile 
flow  be  gl  issified  into  class  IH  because 
it  is  poten  dally  hazardous  to  life  or 
health  eve  n  when  properly  used  and 
because  tl  ere  are  insufficient  data  to 
establish  me  safety  and  effectiveness  of 
the  device.  FDA  agreed  and  continues  to 
agree  with  the  panel's  recommendation. 
The  agenc  y  notes  that  the  device  has 
fallen  intc  disuse  and  that  the  published 
data  are  n  )t  adequate  to  demonstrate  the 
safety  and  effectiveness  of  the  device. 

3.  Risks  td  Health 

a.  Cardnc  arrhythmias  or  electrical 
shock — Excessive  electrical  leakage 
current  c^  disturb  the  normal 
electrophtsiology  of  the  heart,  leading 
to  the  onset  of  cardiac  arrhythmias. 
Electrical  leakage  current  can  also  cause 
electrical  ^hock  to  a  physician  during  a 
catheterization  or  surgical  procedure 
and  this  n  ay  lead  to  iatrogenic 
complicat  ons. 

b.  Blood  damage — If  the  materials, 
surface  finish,  cleanliness,  or  improper 
mechanical  design  of  this  device  are 
inadequate,  damage  to  the  blood  may 
result.       I 

c.  ThroOiboembolism — Inadequate 
blood  compatibility  of  the  materials 
used  in  the  device,  inadequate  surface 
finish  and!  cleanliness,  or  improper 
mechanical  design  may  lead  to 
potentiallV  debilitating  or  fatal  gas 
emboli  to  escape  into  the  bloodstream. 

C.  Ocular  Plethysmograph  (21  CFR 
882.1790) 

1.  Identifi  :ation 

An  ocuBT  plethysmograph  is  a  device 
used  to  m  sasure  or  detect  volume 


changes  in  the  eye  produced  by 
pulsations  of  the  artery,  to  diagnose 
carotid  artery  occlusive  disease 
(restrictions  on  blood  flow  in  the  carotid 
artery). 

2.  Siunmary  of  Data 

The  Neurological  Device 
Classification  Panel  recommended  that 
the  ocular  plethysmograph  be  classified 
into  class  Ul  beoiuse  it  is  used  to  detect 
the  life-threatening  condition  that 
occurs  when  the  brain  does  not  receive 
adequate  blood  flow  through  a  carotid 
artery. 

3.  Risks  to  Health 

a.  Eye  injury — Excessive  pressure  can 
damage  they  eye. 

b.  Misdiagnosis — ^The  device  may 
misdiagnose  the  presence  or  absence  of 
carotid  artery  occlusion  because  of  a 
poor  relationship  between  pulsatile 
arterial  blood  flow  changes  and  the 
degree  of  occlusion. 

c.  Infection — ^Eye  cups  that  are  not 
sterile  can  cause  infections. 

V.  PMA  Requirements 

A  PMA  for  these  devices  must  include 
the  information  required  by  section 
515(c)(1)  of  the  act.  Such  a  PMA  should 
also  include  a  detailed  discussion  of  the 
risks  identified  previously,  as  well  as  a 
discussion  of  the  effectiveness  of  the 
device  for  which  premarket  approval  is 
sought.  In  addition,  a  PMA  must 
include  all  data  and  information  on:  (1) 
Any  risks  known,  or  that  should  be 
reasonably  known,  to  the  applicant  that 
have  not  been  identified  in  this 
document;  (2)  the  effectiveness  of  the 
device  that  is  the  subject  of  the 
application;  and  (3)  full  reports  of  all  . 
preclinical  and  clinical  information 
from  investigations  on  the  safety  and 
effectiveness  of  the  device  for  which 
premarket  approval  is  sought. 

A  PMA  should  include  valid 
scientific  evidence  "obtained  from  well- 
controlled  clinical  studies,  with  detailed 
data,"  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device  for  its  intended  use  (see  21 
CFR  860.7(c)(2)). 

Applicants  should  submit  any  PMA 
in  accordance  with  FDA's  "Premarket 
Approval  (PMA)  Manual."  This  manual 
is  available  upon  request  from  FDA, 
Center  for  Devices  and  Radiological 
Health,  Division  of  Small  Manufactiuers 
Assistance  (HFZ-220),  1350  Piccard  Dr., 
Rockville,  MD  20850.  This  manual  is 
also  available  on  the  Internet  at  http:// 
www.fda.gov/cdrh. 

VI.  POP  Requirements 

A  PDP  for  any  of  these  devices  may 
be  submitted  in  lieu  of  a  PMA,  and  must 
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follow  the  procedures  outlined  in 
section  515(f)  of  the  act.  A  PDP  should 
provide:  (1)  A  description  of  the  device, 

(2)  preclinical  trial  information  (if  any), 

(3)  clinical  trial  information  (if  any),  (4) 
a  description  of  the  manufacturing  and 
processing  of  the  devices,  (5)  the 
labehng  of  the  device,  and  (6)  all  other 
relevant  information  about  the  device. 
In  addition,  the  PDP  must  include 
progress  reports  and  records  of  the  trials 
conducted  under  the  protocol  on  the 
safety  and  effectiveness  of  the  device  for 
which  the  completed  PDP  is  sought. 

Applicants  should  submit  any  PDP  in 
accordance  with  FDA's  "PDP 
Comprehe^ive  Outline  With 
Attachments."  This  outline  is  available 
upon  request  from  FDA,  Center  for 
Devices  and  Radiological  Health,  Office 
of  Device  Evaluation  (HFZ-iOO),  9200 
■  Corporate  Blvd.,  Rockviile,  MD  20850. 
The  outline  and  other  PDP  information 
is  also  available  on  the  Internet  at  http:/ 
■  /www.fda.gov/cdrh/pdp. 

Vn.  Request  for  Comments  With  Data 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  conunents,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

ym.  Opportmiity  To  Request  a  Change 
in  OassiiScation 

Before  requiring  the  filing  of  a  PMA 
or  notice  of  completion  of  a  PDP  for  a 
device,  FDA  is  required  by  section 
5l5(b){2)(A)(i)  through  (b)(2)(A)(iv)  of 
the  act  and  21  CFR  860.132  to  provide 
an  opportunity  for  interested  persons  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification.  Any 
proceeding  to  reclassify  the  device  will 
be  under  the  authority  of  section  513(e) 
of  the  act. 

A  request  for  a  change  in  the 
classification  of  these  devices  is  to  be  in 
the  form  of  a  reclassification  petition 
containing  the  information  required  by 
§  860.123  (21  CFR  860.123),  including 
new  information  relevtmt  to  the 
classification  of  the  device. 

The  agency  advises  that,  to  ensure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  and  not  to  the  address 
provided  in  §  860.123(b)(1).  If  a  timely 


request  for  a  change  in  the  classification 
of  these  devices  is  submitted,  the  agency 
will,  by  January  20,  2004,  after 
consultation  with  the  appropriate  FDA 
advisory  committee  and  by  an  order 
published  in  the  Federal  Register,  either 
deny  the  request  or  give  notice  of  its 
intent  to  initiate  a  change  in  the 
classification  of  the  device  in 
accordance  with  section  513(e)  of  the 
act  and  21  CFR  860.130  of  the 
regulations. 

IX.  Enviromnental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defiined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  there  have  been  no 
premarket  submissions  for  these  devices 
in  the  past  5  years,  FDA  has  concluded 
that  there  is  little  or  no  interest  in 
marketing  these  devices  in  the  future. 
Therefore,  the  agency  certifies  that  the 
proposed  rule,  if  issued  as  a  final  rule, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

XI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 


information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

Xn.  Proposed  Effect  Date 

FDA  is  proposing  that  any  final  rule 
based  on  this  proposal  become  effective 
12  months  after  the  date  of  its 
publication  in  the  Federal  Register  or  at 
a  later  date  if  stated  in  the  final  rule. 

ListofSubiects 

21  CFR  Parts  868.  870.  and  882 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  868,  870,  and  882  be 
amended  as  follows: 

PART  86a-ANESTHESIOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Autiiority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

2.  Section  868.1120  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§868.1120    Indwelling  bkxMl 
oxyhemoglobin  concentration  analyziar. 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  [date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register],  for  any 
indwelling  blood  oxyhemoglobin 
concentration  analyzer  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has,  on  or  before  [date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register],  been 
found  to  be  substantially  equivalent  to 
an  indwelling  blood  oxyhemoglobin 
concentration  analyzer  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  indwelling  blood 
oxyhemoglobin  concentration  analyzer 
shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

PART  870— CARDIOVASCULAR 
DEVICES 

3.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e, 
360}.  371. 

4.  Section  870.4320  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 
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18704320    CardtopuhnofMry-bypan 


kRmji 


(c)  Date  PMA  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  witH  the  Food  and  Drug 
Administration  on  or  before  [date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register],  for  any 
cardiopulmonary  bypass  pulsatile  flow 
generator  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has,  on  or  before  (date  90  days  after  date 
of  publication  of  the  final  rule  in  the 
Federal  Register],  been  found  to  be 
substantially  equivalent  to  any 
cardiopulmonary  bypass  pulsatile  flow 
generator  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  cardiopulmonary  bypass  pulsatile 
flow  generator  shall  have  an  approved 
PMA  or  declared  completed  PDP  in 
effect  before  being  placed  in  commercial 
distribution. 

PART  882— NEUROLOGICAL  DEVICES 

5.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360).  371. 

6.  Section  882.1790  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1882.1790    Ocular  ptothysmograph. 

*        •        •        *        * 

-   (c)  Date  PMA  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed  with  the  Food  and  Drug 
Administration  on  or  before  [date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Fed«'al  Register],  for  any 
ocular  plethysmograph  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has,  on  or  before  [date  90 
days  after  date  of  publication  of  the  final 
rule  in  the  Federd  Register],  been 
found  to  be  substantially  eqiuvalent  to 
any  ocular  plethysmograph  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  ocular  plethysmograph 
shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

Dated:  November  6,  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiolopcal  Health. 

[FRDoc.  03-28741  Filed  11-17-03;  8:45  am] 
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DEPARTM^ENT  OF  LABOR 

Occupatklnal  Safety  and  Health 
AdmlnistrMlon       ^ 

I 
29  CFR  Part  1926 

[Docket  Nol  S-030] 

RIN  No.  1218-AC01 

Safety  Sta  ndards  for  Cranes  and 
Derricks 

agency:  G  [:cupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Departme4t  of  Labor. 
ACnON:  N(  itice  of  Negotiated 
Rulemakii  ,g  Committee  meetings. 


summary:  frhe  Occupational  Safety  and 
Health  Adininistration  (OSHA) 
announce^  the  fifth  and  sixth  meetings 
of  the  Craike  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  (C- 
DAC).  Thq  Committee  will  review 
summary  iiotes  of  the  prior  meeting, 
review  draft  regulatory  text  and 
continue  tp  address  substantive  issues. 
The  meetihgs  will  be  open  to  the  public. 
DATES:  Th  i  meetings  will  be  on 
December  3,  4,  5,  2003,  and  January  5, 
6,  7,  2004.  The  December  meeting  will 
begin  eacl  day  at  8:30  a.m.  The  January 
meeting  w  ill  begin  at  1  p.m.  on  January 
5th  and  at  8:30  a.m.  the  last  two  meeting 
days.  Individuals  with  disabilities 
wishing  tq  attend  should  contact  Luz 
DelaCruz  ^y  telephone  at  202-693-2020 
or  by  fax  aft  202-693-1689  to  obtain 
appropriate  accommodations  no  later 
than  Friday,  November  21,  2003,  for  the, 
December  meeting  and  no  later  than 
Monday,  ij^ecember  22,  2003,  for  the 
January  mpeting.  Each  C-DAC  meeting 
is  expected  to  last  two  and  a  half  days. 
ADORESSEf :  The  December  meeting  will 
be  held  atUie  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210  and  will  be  in 
conference  room  N-4437  B,  C,  D.  The 
January  meeting  will  be  held  at  the  UBC 
hitemational  Training  Center,  6801 
Placid  Street,  Las  Vegas,  NV  89119. 

Writtenlcomments  to  the  Conunittee 
may  be  submitted  in  any  of  three  ways: 
by  mail,  bv  fax,  or  by  email.  Please 
include  "Pocket  No.  S-030"  on  all 
submissia  as. 

By  mail  submit  three  (3)  copies  to: 
OSHA  Do  Jcet  Office,  Docket^^o.  S-030, 
U.S.  Depa  rtment  of  Labor,  200 
Constituti  an  Avenue,  NW.,  Room  N- 
2625,  Wai  hington,  DC  20210,  telephone 
(202)  693-  2350.  Note  that  receipt  of 
comment)  submitted  by  mail  may  be 
delayed  b  r  several  weeks. 
,    By  fax,  written  comments  that  are  10 
pages  or  fi  iwer  may  be  transmitted  to  the 


OSHA  Docket  Office  at  fax  number  (202) 
693-1648. 

Electronically,  comments  may  be 
submitted  through  OSHA's  Web  page  at 
http://ecomments.osha.gov.  Please  note 
that  you  may  not  attach  materials  such 
as  studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  clearly  identify  your 
electronic  comments  by  name,  date, 
subject,  and  Docket  Number,  so  that  we 
can  attach  the  materials  to  your 
electronic  comments.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Buchet,  Office  of  Construction 
Standards  and  Guidance,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3468, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  Telephone: 
(202) 693-2345. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  16. 2002,  OSHA  published  a 
notice  of  intent  to  establish  a  negotiated 
rulemaking  committee,  requesting 
comments  and  nominations  for 
membership  (Volume  67  of  the  Federal 
Register,  page  46612).  In  subsequent 
notices  the  Department  of  Labor 
announced  the  establishment  of  the 
Committee  (Volume  68  of  the  Federal 
Register,  page  35172,  June  12,  2003), 
requested  comments  on  a  list  of 
proposed  members  (68  FR  9036, 
February  27,  2003),  published  a  final 
membership  list  (68  FR  39877,  July  3, 
2003),  annoimced  the  first  meeting,  (68 
FR  39880,  July  3,  2003),  which  was  held 
July  30-August  1,  2003.  The  Agency 
published  notices  announcing  the 
subsequent  meetings. 

n.  Agenda 

The  Committee  will  review  draft 
materials  prepared  by  the  Agency  on 
issues  discussed  at  prior  meetings  and 
address  additional  issues.  While  the 
pace  of  the  discussions  at  the  C-DAC 
meetings  varies,  C-DAC  anticipates 
discussing  the  following  hems  at  the 
December  meeting:  wire  rope,  hoisting 
personnel,  access  to  work  zones, 
overhead  and  gantry  cranes,  and 
responsibility  for  site  and  ground 
conditions.  At  the  January  meeting,  C- 
DAC  anticipates  discussing  crane 
operations  near  electric  power  lines. 

m.  Anticipated  Key  Issues  for 
Negotiation 

OSHA  anticipates  that  key  issues  to 
be  addressed  at  future  C-DAC  meetings 
will  include: 
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Being  Discussed 

1.  Scope. 

2.  Definitions. 

3.  Assembly  &  Disassembly  (including 
reeving/rigging) . 

4.  Operation  Procedures. 

5.  Signals. 

6.  Operator  Qualifications,  Training  & 
Testing. 

7.  Inspections. 

8.  Modifications. 

9.  Keeping  Clear  of  the  Load. 

10.  Fall  Protection. 

a.  Ladder  access  and  cat  walks. 
.  b.  Fall  arrest. 

1 1 .  Hoisting  Personnel. 

12.  Machine  Guarding. 

13.  Qualifications  of  Maintenance  & 
~  Repair  Workers. 

14.  Work  Zone  Control. 

Additional  Subjects  (anticipated  order): 

1.  Wire  Rope. 

2.  Responsibility  for  environmental 
considerations,  site  conditions  and 
ground  conditions. 

3.  Safety  Devices:  fail-safe,  warning, 
secondary  brake  system,  and  other 
safety-related  devices/technology. 

4.  Operating  Near  Power  Lines. 

5.  Floating  Cranes;  Cranes  on  Barges. 

6.  Overhead  &  Gantry  Cranes. 

7.  Derricks. 

8.  Verification  criteria  for  the 
structural  adequacy  of  crane 
components  and  stability  testing 
requirements. 

9.  Free  Fall/Power  Down. 

10.  Critical  Lifts  and  Engineered  Lifts. 

11.  Tower  Cranes. 

12.  Operator  Cab  Criteria  (roll  over, 
visibility,  overhead  protection). 

13.  Limited  Requirements  for  cranes 
with  a  rated  capacity  of  2,000  pounds  or 
less. 

rV.  Public  Participation 

All  interested  parties  are  invited  to 
attend  these  public  meetings  at  the 
times  and  places  indicated  above.  Note, 
however,  that  a  government  issued 
photo  ID  card  (State  or  Federal)  is 
required  for  entry  into  the  Department 
of  Labor  building.  No  advance 
registration  is  required.  The  public  must 
enter  the  Department  of  Labor  for  the 
December  meeting  through  the  3rd  and 
C  Street,  NW.,  entrance.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Luz  DelaCruz  by  telephone  at 
202-693-2020  or  by  fax  at  202-693- 
1689  to  obtain  appropriate 
accommodations  no  later  than  Friday, 
November  21,  2003,  for  the  December 
meeting  and  no  later  than  Monday, 
December  22,  2003,  for  the  January 


meeting.  Each  C-DAC  meeting  is 
expected  to  last  two  and  a  half  days. 

In  addition,  members  of  the  general 
public  may  request  an  opportunity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  has  the 
authority  to  decide  to  what  extent  oral 
presentations  by  members  of  the  public 
may  be  permitted  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  room  N-2625,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210;  Telephone  (202)  693-2350. 
Minutes  will  also  be  available  on  the 
OSHA  Docket  Web  page:  http:// 
dockets,  osha  .gov/ 

The  Facilitator,  Susan  Podziba,  can  be 
reached  at  Susan  Podziba  and 
Associates,  21  Orchard  Road,  Brookline, 
MA  02445;  telephone  (617)  738  5320, 
fax  (617)  738-6911. 

Signed  at  Washington,  DC,  tliis  12th  day  of 
November,  2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

(FR  Doc.  03-28767  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  45ia-26-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Narragansett  Bay,  East  Passage, 
Coasters  Hartior  island,  Naval  Station 
Newport,  Newport,  Rl 

AGENCY:  United  States  Army  Corps  of 
Engineers,  Department  of  Defense. 
ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 


SUMMARY:  The  Corps  of  Engineers  is 
proposing  regulations  to  establish  a 
restricted  area  on  the  east  side  of  the 
East  Passage  of  Narragansett  Bay  aroimd 
Coasters  Harbor  Island  in  the  vicinity  of 
Naval  Station  Newport.  These 
regulations  will  enable  the  Navy  to 
enhance  safety  and  security  around 
Coasters  Harbor  Island.  It  will  create  an 
area  of  separation  between  general 
navigation  on  the  East  Passage  of 
Narragansett  Bay  and  Naval  Station 
Newport.  The  regulations  will  safeguard 
government  personnel  and  property 
plus  United  States  government 


contractor  facilities  located  onboard 
Naval  Station  Newport  bom  sabotage 
and  other  subversive  acts,  accidents,  or 
incidents  of  similar  natiu«.  These 
regulations  are  also  necessary  to  protect 
the  public  from  potentially  hazardous 
conditions  that  may  exist  as  a  result  of 
Navy  use  and  security  of  the  area. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  18, 
2003. 

ADDRESSES:  U.  S.  Army  Corps  of 
Engineers,  ATTN:  CECW-OR,  441  G 
Street,  NW.,  Washington.  DC  20314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frank  Torbett,  Headquarters  Regulatory 
Branch,  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Michael  Elliott,  Corps  of 
Engineers,  New  England  District,  at 
(978)  318-«131  or  1-800-343-4789. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat 
266;  33  U.S.C.  1)  and  Chapter  XDC,  of 
the  Army  Appropriations  Act  of  1919 
(40  Stat  892;  33  U.S.C.  3)  the  Corps 
proposes  to  amend  the  restricted  area 
regulations  in  33  CFR  Part  334  by 
adding  Section  334.82  which  establishes 
a  restricted  area  in  the  navigable  waters 
immediately  adjacent  to  Coasters  Harbor 
Island  and  enclosing  the  island  and 
mainland  shoreline  of  Naval  Station 
Newport  from  Coddington  Point  south 
to  the  Naval  Hospital  on  the  eastern  side 
of  the  East  Passage  of  Narragansett  Bay 
in  Newport,  Rhode  Island.  To  better 
protect  the  Naval  War  College  and 
vessels  and  personnel  stationed  at  the 
facility  and  the  general  public,  the 
Navy,  has  requested  the  Corps  of 
Engineers  establish  a  Restricted  Area. 
This  will  enable  the  Navy  to  keep 
persons  and  vessels  out  of  the  area  at  all 
times,  except  with  the  permission  of  the 
Commanding  Officer  Naval  Station 
Newport,  USN  Newport,  Rhode  Island 
or  his/her  authorized  representative. 

Procedural  Requirements 

a.  Review  Under  Executive  Order  12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354) 
which  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  (i.e.,  small 
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busmesses  and  small  Governments). 
The  Corps  expects  that  the  economic 
impact  of  the  establishment  of  this 
restricted  area  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
if  adopted,  wiU  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  Under  the  National 
Environmental  Policy  Act 

A  preliminary  environmental 
assessment  has  been  prepared  for  this 
action.  The  Districts  expects,  due  to  the 
minor  nature  of  the  proposed  additional 
restricted  area  regulations,  that  this 
action,  if  adopted,  will  not  have  a 
»gnificant  impact  to  the  quality  of  the 
human  environment,  and  preparation  of 
an  environmental  impact  statement  is 
not  required.  The  environmental 
assessment  may  be  reviewed  at  the 
District  office  listed  at  the  end  of  FOR 
FURTHER  INFORMATION  CONTACT,  above. 

d.  Unfunded  Mandates  Act 

This  proposed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and",  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 
-202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  foimd  under  Section 
203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

List  of  Sabjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety. 
Restricted  areas.  Navigation  (water). 
Restricted  areas.  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
33  CFR  Part  334,  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.82  would  be  added  to 
read  as  follows: 

f  334.82    Naragansatt  Bay,  Eaat  Passage, 
Coaatars  Harbor  Island,  Naval  Station 
Nawport,  Nawiport,  Rhoda  Island,  Restricted 
Area. 

(a)  The  area.  The  waters  within  a  "C- 
shaped"  area  adjacent  to  and 
surrounding  Coasters  Harbor  Island 
beginning  at  Coddington  Point  at 
latitude  41''31'24.0"  N,  longitude 
71°19'24.0"  W;  thence  west  southwest 
to  latitude  41°31'21.5"  N,  longitude 
71°19'45.0"  W;  thence  south  southwest 


to  latitude  bl°31'04.2"N,  longitude 
71°19'52.8' '  W;  thence  due  south  to 
latitude  41  '30'27.3"  N,  longitude 
71°19'52.8'  ■  W;  thence  south  southeast 
to  41°30'12 .8"  N,  longitude  71°19'4"2.0" 
W;  thence  southeast  to  latitude 
41°30'10.2' '  N,  longitude  71°19'32.6"  W; 
thence  due  east  to  latitude  41°30'10.2' 
N,  longitut  e  71°19'20.0"  W;  thence 
northerly  along  the  mainland  shoreline 
to  the  poin :  of  origin. 

(b)  The  r  igulation.  All  persons, 
swimmers,  vessels  and  other  craft, 
except  tho!  e  vessels  under  the 
supervisioi  i  or  contract  to  local  military 
or  Naval  a»  thority,  vessels  of  the  United 
States  Coas  t  Guard,  and  federal,  local  or 
state  law  ei  iforcement  vessels,  are 
prohibited  from  entering  the  restricted 
areas  without  permission  from  the 
Commanding  Officer  Naval  Station 
Newport,  USN,  Newport,  Rhode  Island 
or  his/her  authorized  representative. 

(c)  Enforcement.  (1)  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Amw  Corps  of  Engineers,  shall  be 
enforced  b;  r  the  United  States  Navy, 
Commandi  ag  Officer  Naval  Station 
Newport,  P  (ewport,  Rhode  Island  and/or 
other  perse  ns  or  agencies  as  he/she  may 
designate. 

(2)  [Rese  rved] 

Dated:  No /ember  3,  2003. 
Michael  B.  1  ^te. 

Chief,  Open  tions  Division,  Directorate  of 
Civil  Worlcs. 
[FR  Doc.  03- 

BILUNG  CODE 


■28706  Filed  11-17-03;  8:45  am] 

3710-92-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pa  i  300 
[FRL-7587-  )] 

National  (II  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 


AGENCY:  Environmental  Protection 

Agency. 

action:  Ndtice 

deletion  o 

(Oahu  Plaiktation) 

the  Nation  il 


of  intent  for  partial 
the  Del  Monte  Corporation 
Superfund  Site  from 
Priorities  List;  Correction. 


SUMMARY:  The  Environmental  Protection 
Agency  pinlished  a  document  in  the 
Federal  Register  of  October  30,  2003 
concemint  request  for  comments  on  a 
Notice  of  ^itent  for  Partial  Deletion  of 
the  Del  Mdnte  Corporation  (Oahu 
Plantation  Superfimd  Site  from  the 
National  P  riorities  List.  The  document 
contained  m  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Rosati,  415-972-3165. 


Correction 

In  the  Federal  Register  of  October  30, 
2003,  in  FR  Doc.  03-27161,  on  page 
61784,  in  the  second  colunm  under  "IV. 
Site  Backgroimd  and  History,"  correct 
the  location  of  the  Poamoho  Section  in  " 
relation  to  the  Kuaia  Well  to  read: 

The  southern  and  northern 
boundaries  of  the  Poamoho  Section  are 
located  3  miles  north  and  4.5  miles 
north,  respectively,  of  the  Kunia  Well. 

Dated:  November  10,  2003. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
(FR  Doc.  03-28786  Filed  11-17-03;  8:45  am] 
BILUNG  CODE  K60-S0-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
PIN  1018-AT52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Mexican  Spotted  Owl 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce 
that,  based  on  the  October  10,  2003, 
decision  in  Center  for  Biological 
Diversity  V.  Norton,  Civ.  01-409  TUC 
DCB  (D.  Ariz.),  we  are  once  again 
soliciting  comment  on  our  July  21,  2000, 
proposed  rule  (hereinafter  referred  to  as 
the  July  2000  proposal)  to  designate 
critical  habitat  for  the  Mexican  spotted 
owl  [Strix  occidentahs  lucida)  (65  FR 
45336).  We  issued  a  final  rule  to  the  July 
2000  proposal  on  February  1,  2001  (66 
FR  8530).  The  final  rule  did  not  include 
some  Forest  Service  and  tribal  lands 
that  had  been  proposed  for  designation 
as  critical  habitat  in  the  July  2000 
proposal.  This  final  rule  is  still  in  effect 
while  we  reconsider  the  proposed  rule 
and  issuance  of  a  new  final  rule. 
Comments  previously  submitted  on  the 
July  2000  proposal  need  not  be 
resubmitted  because  we  will  incorporate 
them  into  the  public  record  as  part  of 
this  reopening  of  the  comment  period 
and  will  fully  consider  them  in 
development  of  a  new  final  rule. 
The  Mexican  spotted  owl  (owl) 
inhabits  canyon  and  montane  forest 
habitats  across  a  range  that  extends  from 
southern  Utah  and  Colorado,  through 
Arizona,  New  Mexico,  and  west  Texas, 
to  the  moimtains  of  central  Mexico.  The 
July  2000  proposal  included 
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approximately  5.5  million  hectares  (ha) 
(13.5  million  acres  (ac))  of  critical 
habitat  in  Arizona,  Colorado,  New 
Mexico,  and  Utah,  mostly  on  Federal 
lands.  The  final  rule  designated 
approximately  1.9  million  ha  (4.6 
million  ac)  of  critical  habitat  on  Federal 
lands  in  Arizona,  Colorado,  New 
Mexico,  and  Utah. 

DATES:  We  will  accept  comments  until 
December  18,  2003. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concemii^  the  July  2000 
proposal  by  any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  thePield  Supervisor, 
New  Mexico  Ecological  Services  Field 
Office.  2105  Osima  Road  NE. 
Albuquerque,  New  Mexico  87113. 

2.  You  may  hand-deliver  written 
comments  and  information  to  our  New 
Mexico  Ecological  Services  Field  Office, 
at  the  above  address,  or  fax  your 
comments  to  505-346-2542. 

3.  You  may  send  your  comments  by 
electronic  mail  (e-mail)  to 
"R2FWE_AL^ws.gov."  For  directions 
on  how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

All  comments  and  materials  received, 
as  well  as  supporting  documentation 
used  in  preparation  of  this  notice  and 
the  July  2000  proposed  rule  (65  FR 
45336)  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATKM  CONTACT:  Joy 

Nicholopoulos,  New  Mexico  State 
Administrator,  New  Mexico  Ecological 
Services  Field  Office  (telephone  505- 
761-4706,  facsimile  505-34&-2542). 
SUPPLEMENTARY  INFORMATKM: 
Public  Comments  Solicited 

Comments  previously  submitted  on 
the  July  2000  proposal  need  not  be 
resubmitted,  because  they  will  be 
incorporated  into  the  public  record  as 
part  of  this  reopening  of  the  comment 
period,  and  will  be  fully  considered  in 
the  final  rule.  It  is  our  intent  that  any 
final  action  resulting  from  oiu-  July  2000 
proposal  be  as  accurate  as  possible. 

Section  4  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.)  (Act),  requires  us  to  consider  the 
economic  and  oUier  relevant  impacts  of 
specifying  any  area  as  critical  habitat 
and  authorizes  us  to  exclude  areas  from 
designation  upon  finding  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  as  critical 
habitat,  so  long  as  excluding  those  areas 
will  not  result  in  the  extinction  of  the 
species  concerned.  We  will  conduct  a 


new  analysis  of  the  economic  impacts  of 
designating  these  areas,  in  a  manner  that 
is  consistent  with  the  ruling  of  the  10th 
Cfrcuit  Court  of  Appeals  in  New  Mexico 
Cattle  Growers  Ass'n  v.  USFWS,  248 
F.3d  1277  (10th  Cir.  2001).  We  wiU  also 
undertake  a  new  National 
Environmental  Policy  Act  (NEPA) 
analysis  for  this  critical  habitat 
designation.  We  intend  to  publish  a 
notice  of  availability  and  reopening  of 
the  comment  period  in  the  Federal 
Register  to  accept  public  comments  on 
the  draft  economic  analysis  and  draft 
NEPA  compliance  doomients. 

We  hereby  solicit  data  and  comments 
from  the  public  on  all  aspects  of  the  July 
2000  proposal,  including  new  scientific 
or  commercial  data  and  new  data  on 
economic  and  other  impacts  of  the 
designation.  We  also  are  specifically 
seeking  comment  on  the  exclusion  of 
tribal  lands  (see  "Designation  of  Critical 
Habitat  on  Tribal  Lands"  section  below). 
The  final  designation  may  differ  from 
the  July  2000  proposal  based  on  new 
information  received  diuing  the  public 
comment  period  and  the  findings  of  the 
economic  analysis  and  NEPA 
assessment.  We  partiadarly  seek 
comments  concerning: 

(1)  The  reasons  why  any  areas  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act; 

(2)  Specific  information  on  the 
amount  and  distribution  of  owl  habitat, 
and  what  habitat  is  essential  to  the 
conservation  of  the  species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  or  adjacent  to 
the  areas  proposed,  and  their  possible 
impacts  on  proposed  critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
potential  impacts  resulting  from  the 
proposed  designation,  including  any 
impacts  on  small  entities; 

(5)  Economic  and  other  values 
associated  with  the  benefits  of 
designating  critical  habitat  for  the  owl, 
such  as  those  derived  frtim 
nonconsmnptive  uses  (e.g.,  hiking, 
camping,  birding,  enhanrad  watershed 
protection,  increased  soil  retention, 
"existence  values,"  and  reductions  in 
administrative  costs); 

(6)  Whether  our  approach  to 
designating  critical  habitat  could  be 
improved  or  modified  in  any  way  to 
provide  for  greater  public  participation 
and  understanding,  or  to  assist  us  in 
accommodating  public  concerns  and 
comments; 

(7)  Conservation  benefits  to  the  owl 
from  tribal  or  other  management  plans; 

(8)  The  possible  effects  of  a  critical 
habitat  designation  on  tribal  or  other 
lands;  and 


(9)  The  possible  e£fects  on  tribal  or 
other  resources  residting  from 
designation  of  critical  habitat  on 
nontribal  lands. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  the  July  2000  proposal  by 
any  one  of  several  methods  (see 
ADDRESSES  section).  Please  submit 
electronic  conmients  in  ASCII  file 
format  and  avoid  the  use  of  special 
characters  or  any  form  of  encryption. 
Please  also  include  "Attn:  RDM  1018- 
AT52"  in  your  e-mail  subject  header 
and  yoiu-  name  and  retiun  address  in 
the  body  of  your  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  by  calling 
our  New  Mexico  Ecological  Services 
Field  Office  at  (505)  346-2525. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  vi^thhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
would  like  for  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  frt>m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Background 

Recent  Court  Actions  Related  to  Critical 
Habitat  for  the  Owl 

On  March  13.  2000,  the  United  States 
District  Court  for  the  District  of  New 
Mexico,  {Southwest  Center  for 
Biological  Diversity  v.  Babbitt.  dV  99- 
519  LFG/LCS-ACE),  ordered  us  to 
propose  critical  habitat  for  the  Mexican 
spotted  owl  within  4  months  of  the 
Court's  order,  and  to  complete  and 
publish  a  final  designation  of  critical 
habitat  by  January  15,  2001.  On  July  21. 
2000,  we  published  a  proposal  to 
designate  critical  habitat  for  the 
Mexican  spotted  owl  on  approximately 
5.5  million  hectai-es  (ha)  (13.5  million 
acres  (ac))  in  Arizona,  Colorado,  New 
Mexico,  and  Utah,  mostly  on  Federal 
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lands  (65  FR  45336).  The  initial 
oonunent  period  was  open  until 
September  19,  2000.  During  this  60-day 
comment  period,  we  held  6  public 
hearings  on  the  proposed  rule.  On 
October  20,  2000,  we  published  a  notice 
announcing  the  reopening  of  the 
comment  period  and  the  availability  of 
the  draft  economic  analysis  and  draft 
enviroiunental  assessment  on  the 
proposal  to  designate  critical  habitat  for 
the  owl  (65  FR  63b47).  The  final 
comment  period  was  open  until 
November  20,  2000.  On  February  1, 
2001  (66  FR  8530),  we  published  the 
final  rule  designating  critical  habitat  for 
the  owl.  The  final  rule  excluded  all 
National  Forest  Service  lands  in  Arizona 
and  New  Mexico  and  certain  tribal 
lands  and  designated  critical  habitat  on 
approximately  1.9  million  ha  (4.6 
million  ac).  On  August  27,  2001,  the 
Center  for  Biological  Diversity  filed  a 
complaint  challenging  our  decision  to 
exclude  these  lands  from  the  final 
designationrof  critical  habitat  for  the 
owl. 

On  January  13,  2003,  the  United 
States  District  Court  for  the  District  of 
Arizona,  [Center  for  Biological  Diversity 
V.  Norton,  Civ.  No.  6l-A09  TUC  DCB), 
ruled  that  our  final  rule  designating 
critical  habitat  for  the  owl  violated  the 
Act,  as  well  as  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.).  The 
Court  ordered  us  to  repropose  critical 
habitat  within  3  months  and  finalize 
within  6  months  from  the  date  of  the 
order.  The  Court  also  stated  that  the 
current  critical  habitat  designation  for 
the  owl  (i.e.,  that  promulgated  by  66  FR 
8530  and  codified  at  50  CFR  17.95)  shall 
remain  in  effect  and  be  enforced  until 
such  time  as  we  publish  a  new  final 
designation  of  critical  habitat  for  the 
owl.  In  a  subsequent  order,  on  February 
18,  2003,  the  original  deadlines  were 
extended  to  allow  until  October  13, 
2003,  to  repropose  critical  habitat  for 
the  owl  and  until  April  13,  2004,  to 
publish  a  new  final  designation  of 
critical  habitat. 

On  August  28,  2003,  we  filed  a 
motion  with  the  Court  seeking  a  stay 
fiom  the  Coup's  January  13,  2003,  order 
and  an  extension  of  time  to  complete 
the  redesignation.  A  supporting 
declaration  explained  our  budgetary 
difficulties  for  work  on  critical  habitat 
designations  in  Fiscal  Year  2003,  and 
explained  how  we  would  coinpletely 
exhaust  our  budget  for  critical  habitat 
designations  well  before  the  end  of  the 
fiscal  year  due  to  other  court  orders 
with  due  dates  preceding  this  one.  On 
October  10,  2003,  the  Court  ruled  that 
it  wotild  permit  a  limited  extension  and 
ordered  the  parties  to  meet  and  confer 
within  15  days  of  the  order  to  prepare 


a  reasonat  le  timeline  for  compliance 
with  the  January  13,  2003,  order.  The 
Court  also  indicated  that  a  notice 
reopening  the  comment  period  on  the 
July  2000  iroposal  is  appropriate.  On 
October  31 1,  2003,  the  parties  submitted 
a  Joint  Pro  posed  Timeline  and 
Memorani  um  of  Dispute  to  the  Court. 
Thepartie  s  agreed  that  this  notice 
would  sol  cit  comment  regarding  all  of 
the  lands  >roposed  for  designation  that 
were  not  i|icluded  in  the  final 
designation.  The  parties  did  not  agree  to 
a  sched\U<  for  completion  of  the  final 
rule,  and  i  variety  of  other  matters.  We 


anticipate 


that  the  Court  will  resolve 


these  issui  (s  ghortly.  ^ 

Designatit  n  of  Critical  Habitat  on  Tribal 
Lands 

In  accoi  dance  with  the  Secretarial 
Order  320p,  "American  Indian  Tribal 
Rights,  Federal-Tribal  Trust 
Responsit  ilities,  and  the  Endangered 
Species  Act"  (Jime  5, 1997);  the 
President'^  memorandum  of  April  29, 
-1994,  "Gojiremment-to-Govemment 
Relations  with  Native  American  Tribal 
GovemmdQts"  (59  FR  22951);  Executive 
Order  131/5;  and  the  relevant  provision 
of  the  Deoartmental  Manual  of  the 
Departme  it  of  the  Interior  (512  DM  2), 
we  believi  >  that  fish,  wildlife,  and  other 
natural  rei  ources  on  tribal  lands  are 
better  mai  laged  imder  tribal  authorities, 
policies,  a  ad  programs  than  through 
Federal  re  Ration  wherever  possible 
and  practicable.  Based  on  this 
philosoplw,  we  believe  that,  in  many 
cases,  designation  of  tribal  lands  as 
critical  hapitat  provides  very  little 
additional  benefit  to  threatened  and 
endangered  species.  This  is  especially 
true  wherfe  the  habitat  is  occupied  by 
the  speciep  and  is  therefore  already 
subject  to  protection  under  the  Act 
through  section  7  consultation 
requiremants.  Conversely,  such 
designatidn  is  often  viewed  by  tribes  as 
an  unwanted  intrusion  into  tribal  self- 
goveman(|e,  thus  compromising  the 
govemm€«it-to-govemment  relationship 
essential  to  achieving  our  mutual  goals 
of  managing  for  healthy  ecosystems 
upon  which  the  viability  of  threatened 
and  endangered  species  populations 


depend. 
At  this 
describe 
4(b)(2) 


me,  for  the  general  reasons 
above  and  the  preliminary 
lysis  below,  as  well  as  the 
specific  niechanisms  in  place  for  each 
tribe  whose  lands  are  at  issue,  we 
anticipate  that  the  4(b)(2)  analysis 
process  w  ill  lead  us  to  exclude  all  tribal 
lands  in  c  ur  final  designation  for  the 
owl.  We  e  mphasize  that  this  is  only  a 
tentative  Conclusion.  Any  exclusions  in 
the  final  i  ale  will  be  the  result  of  a 
reanalysij ,  including  consideration  of 


all  comments  received  and  the  findings 
of  the  economic  analysis  and  NEPA 
assessment. 

In  making  our  final  decision  with 
regard  to  tribal  lands,  we  will  be 
considering  several  factors.  At  this  time, 
we  have  received  management  plans 
from  those  tribes  whose  lands  were 
excluded  from  the  January  2001  final 
rule  based  on  the  definition  of  critical 
habitat,  and  we  have  been  notified  by 
the  San  Carlos  Apache  Tribe  that  their 
completed  management  plan  is  in  the 
process  of  being  submitted  to  the  Tribal 
Council  for  approval.  We  anticipate 
receiving  either  a  draft  or  final 
management  plan  shortly  and  will  make 
it  available  to  the  public  upon  recei^. 
You  may  request  copies  of  these  by 
contacting  the  New  Mexico  Ecological 
Services  Field  Office  (see  ADDRESSES 
section  above).  As  discussed  below,  we 
will  consider  the  benefits  to  the  owl 
from  these  management  plans. 
Additionally,  we  and  the  tribes 
currently  have  cooperative  working 
relationships,  that  have  enabled  us  to 
implement  natural  resource  programs  of 
mutual  interest  for  the  benefit  of  the  owl 
and  other  threatened  and  endangered 
species.  We  will  take  into  accoimt  the 
potential  adverse  impact  to  these 
current  working  relationships  from 
designation  of  critical  habitat  on  tribal 
lands. 

We  provide  the  following  preliminary 
4(b)(2)  analysis  so  that  we  may  obtain 
more  meaningful  comment  on  our 
anticipated  exclusion  of  these  tribal 
lands: 

(1)  Benefits  ofJnclusion 

Few  additional  benefits  would  derive 
from  including  tribal  lands  of  the  San 
Carlos  Apache,  Mescalero  Apache  Tribe, 
and  the  Navajo  Nation  in  a  critical 
habitat  designation  for  the  owl  beyond 
what  will  be  achieved  through  the 
implementation  of  their  management 
plans.  The  principal  benefit  of  any 
designated  criticd  habitat  is  that 
activities  in  and  affecting  such  habitat 
require  consultation  under  section  7  of 
the  Act.  Such  consultation  would 
ensure  that  adequate  protection  is 
provided  to  avoid  destruction  or  adverse 
modification  of  critical  habitat.  If 
adequate  protection  can  be  provided  in 
another  manner,  the  benefits  of 
including  any  area  in  critical  habitat  are 
minimal.  We  previously  determined 
that  the  tribal  management  plans  for  the 
owl  conform  with  the  Mexican  Spotted . 
Owl  Recovery  Plan  and  provide  a 
conservation  benefit.  Thus,  we 
tentatively  conclude  that  few  regulatory 
benefits  to  the  owl  would  be  gained 
from  a  designation  of  critical  habitat  on 
these  tribal  lands. 
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Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  serve 
to  educate  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  this  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
However,  the  tribes  are  already  working 
with  the  Service  to  address  the  habitat 
needs  of  the  species,  and  are  fully  aware 
of  the  conservation  value  of  their  lands. 
Thus,  the  educational  benefits  that 
might  follow  critical  habitat 
designation,  such  as  providing 
information  on  areas  that  are  important 
for  the  long-term  survival  and 
conservation  of  the  species,  have 
already  been  reahzed.  Further,  the  same 
or  greater  educational  benefits  will  be 
provided  to  these  lands  if  they  are 
excluded  firom  the  designation,  because 
the  management  plans  provide  for 
conservation  benefits  above  any  that 
would  be  provided  by  designating 
critical  habitat. 

(2)  Benefits  of  Exclusion 

The  benefits  of  excluding  the  tribal 
lands  of  the  San  Carlos  Apache, 
Mescalero  Apache  Tribe,  and  the  Navajo 
Nation  from  designated  critical  habitat 
appear  to  be  more  significant.  We 
tentatively  conclude  that  not 
designating  critical  habitat  on  these 
areas  woxdd  have  substantial  benefits 
including:  (1)  The  furtherance  of  our 
Federal  Trust  obligations  and  our 
deference  to  the  tribes  to  develop  and 
implement  Tribal  conservation  and 
natmal  resource  management  plans  for 
their  lands  and  resources;  (2)  the 
establishment  and  maintenance  of 
effective  working  relationships  to 
promote  the  conservation  of  the  owl  and 
its  habitat;  (3)  the  allowance  for 
continued  meaningful  collaboration  and 
cooperation  in  scientific  studies  to  learn 
more  about  the  conservation  needs  of 
the  species;  and  (4)  by  providing 
conservation  benefits  from  the  tribal 
management  plans  to  the  forest 
ecosystem  upon  which  the  owl  depends 
which  exceed  those  that  would  be 
provided  by  the  designation  of  critical 
habitat. 

In  summary,  we  view  each  of  the 
management  plans  as  a  continuance  of 
cooperative  and  productive 
relationships  that  have  and  will 
continue  to  provide  additional 
substantive  conservation  benefits  to  the 
owl  and  its  habitat.  The  additional 
benefits  would  be  less  likely  if  critical 
habitat  was  designated  because  the 
tribes  view  critical  habitat  as  an 
intrusion  on  their -ability/ to  manage 
their  own  lands  and  trust  resources.  We 
tentatively  conclude  that  the  benefits  of 


including  these  tribal  lands  in  critical 
habitat  are  small  or  nonexistent  due  to 
the  protection  afforded  the  owl  through 
tribal  management  plans.  These  plans 
provide  benefits  to  the  owl  through  fire 
abatement  projects,  which  reduce  the 
risk  of  catastrophic  fire,  the  primary 
threat  to  the  owl;  monitoring;  protection 
of  nest  sites;  and  survey  efforts.  Subject 
to  our  reanalysis,  after  considering 
public  comments  and  the  economic 
impacts  of  the  designation,  we 
tentatively  conclude  that  the  benefits  of 
excluding  these  areas  from  being 
designated  as  critical  habitat  for  the  owl 
are  more  significant  than  the  benefits  of 
including  them,  and  include  the 
continued  implementation  of  tribal  owl 
management  plans  and  the  continuance 
of  our  cooperative  working  relationships 
with  these  tribes  for  the  mutual  benefit 
of  the  owl  and  other  threatened  and 
endangered  species. 

Current  Status  of  Critical  Habitat  for  the 
Owl 

As  a  result  of  the  Court  orders  in 
Center  for  Biological  Diversity  v.  Norton, 
we  consider  critical  habitat  to  be 
proposed  for  the  owl  in  those  areas 
excluded  from  the  final  designation 
published  on  February  1,  2001  (66  FR 
8530).  Specifically,  Forest  Service  lands 
in  Arizona  and  New  Mexico  and  tribal 
lands  of  the  San  Carlos  Apache  Tribe, 
the  Navajo  Nation,  and  the  Mescalero 
Apache  Tribe  were  excluded  from  the 
final  designation  of  critical  habitat  for 
the  owl  and  are  now  considered  to  be 
proposed  as  critical  habitat.  Areas 
designated  as  critical  habitat  for  the  owl 
in  the  February  1,  2001,  final 
designation  remain  in  effect  until 
critical  habitat  is  refinalized,  pursuant 
to  the  Coiul's  order. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  spiecies  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Activities  on  Federal  lands 
that  may  affect  the  owl  or  its  proposed 
critical  habitat  will  require  consultation 
with  us  pursuant  to  section  7  of  the  Act. 
Actions  on  private  or  State  lands 
receiving  funding  or  requiring  a  permit 
from  a  Federal  agency  also  will  be 
subject  to  the  section  7  consultation 
process  if  the  action  may  affect 
proposed  critical  habitat.  Federal 
actions  not  affecting  the  species  or  its 
proposed  critical  habitat,  as  well  as 
actions  on  non-Federal  lands  that  are 
not  federally  funded  or  permitted,  will 
not  require  section  7"  consultation. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 


Federal  agencies  may  request  formal 
conferencing  on  the  July  2000  proposed 
critical  habitat  with  respect  to  Forest 
Service  lands  in  Arizona  and  New 
Mexico  and  the  lands  of  the  San  Carlos 
Apache  Tribe,  the  Navajo  Nation,  and 
the  Mescalero  Apache  Tribe. 

For  areas  that  were  included  in  the 
final  critical  habitat  designation,  section 
7(a)(2)  of  the  Act  requires  Federal 
agencies,  including  us,  to  ensure  that 
actions  they  fund,  authorize,  or  carry 
out  do  not  destroy  or  adversely  modify 
critical  habitat.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  oidy  if  their  actions  occur  on 
Federal  lands,  or  require  a  Federal 
permit,  license,  or  other  authorization, 
or  involve  Federal  funding. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  November  7,  2003. 
Craig  Manaon. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-28483  Filed  11-17-03;  8:45  am] 
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Hsh  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting;  Application  for 
Approval  of  Tungstan-Bronza-lron  as  a 
Nontoxic  Shot  Material  for  Watarfovvl 
Hunting 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  application. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  hereby  provides  public 
notice  that  International  Nontoxic 
Composites  Corporation  of  Ontario, 
Canada,  has  applied  for  approval  of 
Tungsten-Bronze-Iron  shot  as  nontoxic 
for  waterfowl  hunting  in  the  United 
States.  The  Service  has  initiated  review 
of  the  shot  under  the  criteria  set  out  in 
Tier  1  of  the  nontoxic  shot  approval 
procedures  given  at  50  CFR  20.134. 
DATES:  A  comprehensive  review  of  the 
Tier  1  information  is  to  be  concluded  by 
January  20,  2004. 

ADDRESSES:  The  International  Nontoxic 
Composite  Corporation  application  may 
be  reviewed  in  Room  4091  at  the  Fish 
and  Wildlife  Service,  Division  of 
Migratory  Bird  Management,  4501  N. 
Fairfax  Drive,  Arlington,  Virginia, 
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22203-1610.  Comments  on  this  notice 
may  be  submitted  to  the  Division  of 
Migratory  Bird  Management  at  4401 
North  Fairfax  Drive,  MS  MBSP-4107, 
Arlington,  VA  22203-1610.  Comments 
will  become  part  of  the  Administrative 
Record  for  the  review  of  the  application. 
The  public  may  review  the  record  at  the 
Division  of  Migratory  Bird  Management, 
Room  4091,  4501  North  Fairfax  Drive, 
Arlington.  Virginia,  22203-1610. 
Rm  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap,  Chief,  Division  of 
Migratory  Bird  Management,  (703)  358-^ 
1714.  or  George  T.  Allen,  Wildlife 
Biologist,  Division  of  Migratory  Bird 
Management,  (703)  358-1825. 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  1918  (Act) 
(16  U.S.C.  703-712  and  16  U.S.C.  742  a- 
j)  implements  migratory  bird  treaties 
between  the  United  States  ^nd  Great 
Britain  for  Canada  (1916  and  1996  as 
amended),  Mexico  (1936  and  1972  as 
amended),  Japan  (1972  and  1974  as 
amended),  and  Russia  (then  the  Soviet 
Union,  1978).  These  treaties  protect 
certain  migratory  birds  from  take,  except 


as  permitted  under  the  Act.  The  Act 
audiorizeathe  Secretary  of  the  Interior 
to  regulata  take  of  migratory  birds  in  the 
United  Stajtes.  Under  this  authority,  the 
Fish  and  Wildlife  Service  controls  the 
hunting  ofl  migratory  game  birds  through 
regulation^  in  50  CFR  part  20. 

Since  tht  mid-1970s,  the  Service  has 
sought  to  ijdentiiy  types  of  shot  for 
waterfowljng  that  are  not  toxic  to 
migratory  birds  or  other  wildlife  when 
ingested.  We  have  approved  several 
types  of  snot  as  nontoxic  and  added 
them  to  the  migratory  bird  hunting 
regulation^  in  50  CFR  20.21.  We  believe 
that  compliance  with  the  use  of 
nontoxic  sliot  will  continue  to  increase 
with  the  approval  and  availability  of 
other  nonnixic  shot  types.  Therefore,  we 
continue  t )  review  all  shot  types 
submitted  for  approval  as  nontoxic. 

Intemat  onal  Nontoxic  Composites 
has  submitted  its  application  with  the 
counsel  thfit  it  contained  all  of  the 
information  specified  in  50  CAR  20.134 
for  a  comp  lete  Tier  1  submittal,  and  has 
requested  Luiconditional  approval 
pursuant  t  a  the  Tier  1  time  frame.  The 


Service  has  determined  that  the 
application  is  complete,  and  has 
initiated  a  comprehensive  review  of  the 
Tier  1  information.  After  the  review,  the 
Service  will  either  publish  a  Notice  of 
Review  to  inform  the  public  that  the 
Tier  1  test  residts  are  inconclusive  or 
publish  a  proposed  rule  for  approval  of 
the  candidate  shot.  If  the  Tier  1  tests  are 
inconclusive,  the  Notice  of  Review  will 
indicate  what  other  tests  will  be 
required  before  approval  of  the 
Tungsten-Bronze-Iron  shot  as  nontoxic 
is  again  considered.  If  the  Tier  1  data 
review  results  in  a  preliminary 
determination  that  the  candidate 
materied  does  not  pose  a  significant 
hazard  to  migratory  birds,  other 
wildlife,  or  their  habitats,  the  Service 
will  commence  with  a  rulemaking 
proposing  to  approve  the  candidate 
shot. 

Dated:  November  4,  2003. 
Matt  Hogan, 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-28688  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

November  13,  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
^OMB),  Pamela_Beverly_ 
ORIA_Submission@OMB.EOP.GOV,  or 
fax  (202)  395-5806;  and  to  Departmental 
Clearance  Office,  USDA  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

OfiBce  of  the  Chief  Information  OflBcer 

Title:  FY2003  and  FY2004  Farm 
Shows  Marketing  and  Grower  Relations 
Assessment. 

OMB  Control  Number  0503-NEW. 

Summary  of  Collection :  The 
President's  Management  Agenda  called 
upon  the  Department  of  Agriculture 
(USDA)  to  improve  its  online  delivery  of 
government  services.  In  carrying  out 
this  mission,  the  Office  of  the  Chief 
Information  Officer  (OCIO)  seeks 
approval  of  information  gathering 
activities  that  will  provide  key 
information  about  the  impact  of  the 
eCovemment  program  on  its  key 
constituents:  farmers,  growers,  and 
producers.  It  will  also  elucidate  the 
programs  current  limitations  and  futxire 
challenges.  OCIO  will  collect  the 
information  using  a  questionnaire. 

Need  and  Use  of  the  Information: 
OCIO  will  collect  information  to 
determine  the  principle  causes  of  fanner 
use  or  non-use  of  eCovemment 
applications  to  date  and  provide 
guidance  about  future  eCovemment 
functionality  desired  by  farmers.  If  the 
information  were  not  collected  it  would 
hinder  USDA's  ability  to  determine 
citizen  preferences  in  designing 
applications. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Not-for- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  5,000. 

Frequency  of  Responses:  Reporting: 
Other  (one  time). 

Total  Burden  Hours:  2,500. 

Farm  Service  Agency 

Title:  7  CFR  764,  Emergency  Loan 
Program. 

OMB  Control  Number:  0560-0159. 

Summary  of  Collection:  Section  302  (7 
U.S.C.  1922)  of  the  Consolidated  Farm 
and  Rural  Development  Act  (CONACT) 
provides  that  "the  Secretary  is 
authorized  to  make  and  insure  loans 
imder  this  title  to  farmers  and 
ranchers  *   *   *"  Section  339  (7  U.S.C. 
1989)  of  the  CONACT  further  provides 
that  "the  Secretary  is  authorized  to 
make  such  rules  and  regulations, 
prescribe  the  terms  and  conditions  for 
making  and  insuring  loans,  secimty 
instnmients  and  agreements,  except  as 
otherwise  specified  herein,  and  to  make 


such  delegations  of  authority  as  she 
deems  necessary  to  carry  out  this  title."  " 
The  regulations  at  7  CFR  764  establish 
the  information  collection  for  the  Farm 
Service  Agency  (FSA)  to  make  and 
service  direct  emergency  loans.  FSA 
must  request  certain  docimientation 
from  its  applicants  in  order  to  determine 
emergency  loan  eligibility,  to  determine 
if  the  operation  is  included  in  a 
designated  disaster,  and  to  determine  if 
the  applicant  has  suffered  a  qualifying 
production  or  physical  loss. 

Need  and  Use  of  the  Information:  The 
collected  information  is  submitted  by 
loan  applicants  and  commercial  lenders 
to  FSA  for  loan  officials  to  use  in 
making  eligibility  and  financial 
feasibility  determinations  as  required  by 
the  CONACT.  If  the  information  were 
not  collected,  FSA  would  be  imiable  to 
meet  the  congressionally  mandated 
mission  of  the  emergency  loan  program. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit;  Federal 
government;  Individuals  or  households. 

Number  of  Respondents:  2,958. 

Frequency  of  Responses:  Reporting 
and  Other  (em  loan). 

Total  Burden  Hours:  4,566. 

Food  and  Nutrition  Service 

Title:  Operating  Guidelines,  Forms 
and  Waivers. 

OMB  Control  Number:  0584-0083. 

Summary  o/Co7yectio/j;  Section  11(d) 
of  the  Food  Stamp  Act  of  1977,  as 
amended,  provides  that  the  State  agency 
of  each  participating  State  shall  submit 
to  the  Secretary  for  approval  a  plan  of 
operation  specifying  the  manner  in 
which  the  Food  Stamp  Program  will  be 
ctinducted  within  the  State  in  every 
political  subdivision.  Section  11(e)  of 
the  Act  provides  that  the  State  plan  of 
operation  shall  provide  for  State  agency 
verification  of  household  eligibility 
prior  to  certification,  completion  of 
certffication  within  30  days  of  filing  of 
the  application,  fair  hearing,  and 
submission  of  reports  as  required  by  the 
Secretary.  The  basic  components  of  the 
State  Plan  of  Operation  are  the  Federal/ 
State  Agreement,  the  Budget  Projection 
Statement,  and  the  Program  Activity 
Statement  (272.2(a)(2)).  Under  part 
272.2(c),  the  State  agency  shall  submit 
to  the  Food  and  Nutrition  Service  (FNS) 
for  approval  a  Budget  Projection 
Statement  (which  projects  total  Federal 
administrative  costs  for  the  upcoming 
fiscal  year)  and  a  Program  Activity 
Statement  (which  provides  program 
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activity  data  for  the  preceding  fiscal 
year).  FNS  will  collect  information 
using  fonns  FNS  366A  and  FNS  366B. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  estimate 
funding  needs  and  also  provide  data  on 
the  number  of  applications  processed, 
number-of  fair  hearings,  and  fraud 
control  activity.  FNS  uses  the  data  to 
monitor  State  agency  activity  levels  and 
performance.  If  the  information  were 
not  collected  it  would  disrupt  budget 
planning  and  delay  appropriation 
distributions. 

Description  of  Respondents:  State, 
local  or  tribal  goveriunent. 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  2,707. 

Risk  Management  Agency 

Title:  Dairy  Livestock  Insurance 
Program. 

OMB  Control  Number:  0563-NEW. 

Summary  of  Collection:  The  Risk 
Management  Agency  (RMA)  provides 
insurance  programs  to  crop  producers 
who  wish  to  mitigate  economic  risk  by 
having  adequate  levels  of  insurance 
protection  against  crop  production 
losses  due  to  Hood,  drought  and  other 
perils.  RMA  will  do  a  study  of  the  Dairy 
Livestock  Insiurance  program  by 
collecting  information  about  the  dairy 
industry,  livestock  risk  and  livestock 
risk  management.  This  study  is 
authorized  under  section  131  of  the 
Agricultural  Risk  Protection  Act  of  2000 
and  imder  section  523(b)  of  the  Federal 
Crop  Insurance  Act. 

Need  and  Use  of  the  Information: 
RMA  will  conduct  a  telephone  survey  of 
sample  of  dairy  livestock  producers  in 
California,  Kentucky,  Pennsylvania  and 
Wisconsin.  The  data  collected  from  the 
survey  will  provide  feedback  by 
identifying  frequency  and  severity  of 
perils;  fraud,  waste  and  abuse 
preventive  measures  and  other  pertinent 
iiifonnation  needed  to  formulate 
policies  and  develop  meaningful 
insurance  plans. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  3,200. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  1,494. 

Agricultural  Marketing  Service 

Title:  Tart  Cherries  Grown  in  the 
states  of  MI,  NY,  PA,  OR,  UT,  WA,  and 
WI. 

OMB  Control  Number:  0581-0177. 

Summary  of  Collection:  Marketing 
Order  No.  930  (7  CFR  part  930)  regulates 
the  handling  of  tart  chraries  grown  in 
Michigan,  New  York.  Pennsylvania, 
Oregon,  Utah,  Washington  and 


Wisconsi  a.  The  Agricultural  Marketing 
Agreeme  it  Act  of  1937  was  designed  to 
permit  re  ^lation  of  certain  agricultiu-al 
commodities  for  the  purpose  of 
providing  orderly  marketing  conditions 
in  inter-  nd  intrastate  commerce  and 
improvin  j  returns  to  growers.  The 
primary  (  bjective  of  the  Order  is  to 
stabilize  he  supply  of  tart  cherries. 
Only  tart  cherries  that  will  be  canned  or 
frozen  w  11  be  regulated.  An  18  member 
Board  co;  nprised  of  producers,  handlers 
and  one  |  lublic  member  with  each 
member  erving  for  a  three-year  term  of 
office  ad]  oinister  the  Order. 

Need  o  nd  Use  of  the  Information: 
Various  i  jrms  were  developed  by  the 
Board  foi  persons  to  file  required 
informal  on  relating  to  tart  cherry 
inventorips,  shipments,  diversions  and 
other  neaded  information  to  effectively 
carry  out  the  requirements  of  the  Order. 
The  infoi  mation  collected  is  used  to 
ensure  c(  mpliance,  verify  eligibility, 
and  vote  on  amendments,  monitor  and 
record  grower's  information.  Authorized 
Board  employees  and  the  industry  are 
the  primary  users  of  the  information. 

Descriftion  of  Respondents:  Business 
or  other  lor  profit;  Farms. 

Number  of  Respondents:  943. 

Freque  icy  of  Responses:  Reporting: 
On  occas  ion. 

Total  1  urden  Hours:  852- 

RuthBroim,  -  ^ 

Departma  Ual  Information  Collection 
Officer. 

03-28760  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  04  the  Secretary 

Detennif  «tk>n  of  Total  Amounts  of  the 
Tariff-ftale  Quotas  for  Raw  Cane  Sugar 
and  Carwn  Imported  Sugars,  Syrups, 
and  Molasses  (Refined  Sugar). 


AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMAR^  This  notice  establishes  the 
aggregate  quantity  of  1,156,195  metric 
tons  rawivalue  of  sugar  that  may  be 
entered  ander  the  tariff-rate  quota  (TRQ) 
provisions  of  Additional  U.S.  Note  5(a) 
of  the  Harmonized  Tariff  Schedule  of 
the  Unit(  d  States  (HTS)  during  fiscal 
year  (FY  2004.  The  following  TRQ 
quantitic  s  are  established  for  entry: 
1,117,19^  metric  tons  raw  value  of  raw 
sugar  under  subheading  1701.11.10  of 
the  HTSJ  and  39,000  metric  tons  raw 
value  of  certain  sugars,  syrups,  and 
molassea  under  subheadings  1701.12.10, 
1701.91.ko,  1701.99.10, 1702.90.10,  and 
2106.90. 14  of  the  HTS. 


EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Blabey,  Director,  Import 
Policies  and  Programs  Division,  Foreign 
Agricultural  Service,  AgStop  1021, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1021  or  telephone  (202)  720-2916,  fax 
to  (202)  720-0876,  or  email 
Richard. Blabey®f as.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i)  of  Additional  U.S.  Note  5  to 
chapter  17  of  the  HTS  provides  as 
follows:  "The  aggregate  quantity  of  raw 
cane  sugar  entered,  or  withdrawn  from 
warehouse  for  consiunption,  under 
subheading  1701.11.10,  during  any 
fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amoimt  (expressed  in  terms 
of  raw  value),  not  less  than  1,117,195 
metric  tons,  as  shall  be  established  by 
the  Secretary  of  Agriculture,  ('  *  *  *  the 
Secretary'),  and  the  aggregate  quantity  of 
sugars,  syrups  and  molasses  entered,  or 
withdrawn  from  warehouse  for 
consiunption,  under  subheadings 
1701.12.10,1701.91.10,1701.99.10, 
1702.90.10  and  2106.90.44,  during  any 
fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amotint  (expressed  in  terms 
of  raw  value),  not  less  than  22,000 
metric  tons,  as  shall  be  established  by 
the  Secretary.  With  either  the  aggregate 
quantity  for  raw  cane  sugar  or  the 
aggregate  quantity  for  sugars,  syrups  and 
molasses  other  than~raw  cane  sugar,  the 
Secretary  may  reserve  a  quota  quantity 
for  the  importation  of  specialty  sugars  as 
defined  by  the  United  States  Trade 
Representative. " 

These  provisions  of  paragraph  (a)(i)  of 
Additional  U.S.  Note  5  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agricultiue  to  establish  the  total  TRQ 
amounts  (expressed  in  terms  of  raw 
value)  for  imports  of  raw  cane  sugar  and 
certain  other  sugars,  syrups,  and 
molasses  that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  for  entry  during  the 
fiscal  year  beginning  October  1. 
Allocations  of  the  TRQ  amoimts  among 
supplying  countries  and  areas  will  be 
made  by  the  United  States  Trade 
Representative. 

Notice:  I  hereby  give  notice,  in 
accordance  with  paragraph  (a)(i)  of- 
Additional  U.S.  Note  5  to  chapter  17  of 
the  HTS,  that  an  aggregate  quantity  of 
up  to  1,117,195  metric  tons,  raw  value, 
of  raw  cane  sugar  described  in  - 
subheading  1701.11.10  of  the  HTS  may 
be  entered  at  withdrawn  from 
warehouse  for  consumption  during  the 
period  from  October  1,  2003,  through 
September  30,  2004.  This  TRQ  amount 
may  be  allocated  among  supplying 


countries  and  areas  by  the  United  States 
Trade  Representative. 

I  will  issue  Certificates  of  Quota 
Eligibility  (CQEs)  to  allow  Brazil,  the 
Dominican  Republic,  and  the 
Philippines  to  ship  up  to  25  percent  of 
their  respective  initial  country 
allocations  at  the  low-tier  tarife  diu-ing 
each  quarter  of  FY  2004.  Argentina, 
Australia,  Guatemala,  and  Peru  will  be 
allowed  to  ship  up  to  50  percent  of  their 
respective  initial  coimtry  allocations  in 
the  first  6  months  of  FY  2004. 
Unentered  allocations,  during  any 
quarter  or  6-month  period,  may  be 
entered  in  any  subsequent  period.  For 
all  other  countries,  CQEs  corresponding 
to  their  respective  country  allocations 
may  be  entered  at  the  low-tier  tariff  at 
any  time  during  the  fiscal  year.  I  have 
further  determined  that  an  aggregate 
quantity  of  up  to  39,000  metric  tons  raw 
value  of  certain  sugars,  sjrrups,  and 
molasses  described  in  subheadings 
1701.12.10,  1701.91.10,  1701.99.10, 
1702.90.10,  and  2106.90.44  of  the  HTS 
may  be  entered  or  withdrawn  from 
warehouse  for  consumption  during  the 
period  from  October  1,  2003  through 
September  30,  2004. 1  have  further 
determined  that  out  of  this  quantity  of 
39,000  metric  tons,  the  quantity  of 
18,656  metric  tons  raw  value  is  reserved 
for  the  importation  of  specialty  sugars. 
These  TRQ  amounts  may  be  allocated 
among  supplying  covmtries  and  areas  by 
the  United  States  Trade  Representative. 

Signed  at  Washington,  DC  the  4th  day  of 
November,  2003. 

Ann  M.^eneman, 

Secretary  of  Agriculture. 

IFR  Doc.  03-28717  Filed  11-17-03;  8:45  gm] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-087-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  the  importation  of 
mangoes  from  the  Republic  of  the 
Philippines. 


DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  20, 
2004. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-087-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-087-1.  If  you 
use  e-mail,  address  yoiu-  comment  to 
regulations@aphis.usda.gov,  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-087-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hoiurs  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  hitemet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  regulations  for 
the  importation  of  mangoes  from  the 
Republic  of  the  Philippines,  contact  Mr. 
Alan  S.  Green,  Assistant  Director, 
Quarantine  Policy,  Analysis  and 
Support,  PPQ,  APHIS,  4700  River  Road, 
Unit  60,  Riverdale,  MD  20737-1236; 
(301)  734-8311.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  Importation  of  Mangoes  from 
the  Philippines. 

OMB  Number:  0579-0172. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Plant  Protection  Act  (7 
U.S.C.  7701-7772)  authorizes  the 
Secretary  of  Agriculture  to  regulate  the 
importation  of  plants,  plant  products, 
and  other  articles  into  the  United  States 
to  prevent  the  introduction  of  plant 
pests  and  noxious  weeds. 

The  regulations  in  "Subpart — Fruits 
and  Vegetables"  (7  CFR  319.56  through 


319.56-8)  allow  the  importation  of 
mangoes  from  Guimaras  Island  in  the 
Republic  of  the  Philippines  into  the 
United  States  imder  certain  conditions. 
The  regulations  require  the  use  of  box 
marking  to  indicate  the  origin  of  the 
fruit,  phytosanitary  certificates  to 
confinn  that  the  fruit  has  been  grown 
and  treated  in  accordance  with  the 
regulations,  and  a  trust  fund  agreement 
between  the  Republic  of  the  Philippines 
Department  of  Agriculture  and  the  U.S. 
Department  of  Agriculture's  Animal  and 
Plant  Health  Inspection  Service  to  cover 
the  Agency's  participation  in  the 
treatment  and  inspection  activities  in 
the  Philippines  that  are  required  for  the 
importation  of  mangoes. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  oiur  u^e  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.0 
-  hour  per  response. 

Respondents:  Philippine  plant 
protection  officials;  mango  producers 
and  packinghouses  on  Guimaras  Island, 
Philippines. 

Estimated  annual  number  of 
respondents:  20. 

Estimated  annual  number  of 
responses  per  respondent:  2. 

Estimated  annual  number  of  * 

responses:  40. 

Estimated  total  annual  burden  on 
respondents:  40  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multipUed  by  the 
reporting  burden  per  response.) 
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All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  12th  day  of 
November,  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-28761  Filed  11-17-03;  8:45  am) 

BILUNG  CODE  3410-34-l> 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  today 
accepted  a  petition  filed  by  the 
Southeastern  Fisheries  Association, 
TalFahassee,  Florida,  for  trade 
adjustment  assistance.  The  group 
represents  Florida  shrimpers.  The 
Administrator  will  determine  within  40 
days  whether  or  not  imports  of  shrimp 
contributed  importantly  to  a  decline  in 
domestic  producer  prices  of  20  percent 
or  more  during  the  marketing  period 
begiiming  January  2002  and  ending 
December  2002.  If  the  determination  is 
positive,  all  producers  represented  by 
the  group  will  be  eligible  to  apply  to  the 
Farm  Service  Agency  for  technical 
assistance  at  no  cost  and  adjustment 
assistance  pajrments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean-Louis  Pajot,  Coordinator,  Trade 
Adjustment  Assistance  for  Farmers, 
FAS,  USDA,  (202)  720-2916,  email: 
trade.adjustment@fas.  usda.gov. 

Dated:  November  5,  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
(FR  Doc.  03-28716  Filed  11-17-03;  8:45  am] 

BHXING  CODE  3410-10-M 


DEPARTIPENT  OF  AGRICULTURE 

Forest  Service 

Newspaper  To  Be  Used  for  Publication 
of  Legal  Notice  of  Appealable 
Decisioni  Under  36  CFR  Part  217  and 
Correctlofis  Under  36  CFR  Part  215  for 
the  South  em  Region;  Alabama, 
Kentucky .  Georgia,  Tennessee, 
Florida,  L  duisiana,  Mississippi, 
Virginia,  \  Vest  Virginia,  Artoinsas, 
Olclahom)  i,  North  Carolina,  South 
Carolina,  Texas,  Puerto  Rico 

AGENCY:  F  orest  Service,  USDAr 
ACTION:  N  Dtice  and  correction. 


SUMMARY:[peciding  Officers  in  the 
Southern  ilegion  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  part  217  in  the 
legal  noti(  :e  section  of  the  newspapers 
listed  in  t  le  SUPPLEMENTARY 
INFORMATI M  section  of  this  notice.  As 
provided  n  36  CFR  part  217.5(d),  the 
public  shj  11  be^advised  through  Federal 
Register  aotice,  of  the  newspaper  of 
record  to  )e  utilized  for  publishing  legal 
notice  of  i  lecisions.  Newspaper 
publicati(  n  of  notice  of  decisions  is  in 
addition  1  o  direct  notice  of  decisions  to 
those  wh(  I  have  requested  it  and  to 
those  wh(  I  have  participated  in  project 
planning.  The  Responsible  Official 
under  36  !]FR  part  215  gave  annual 
notice  in  he  Federal  Register  published 
on  June  1 :,  2003,  of  newspapers  of 
record  to  )e  utilized  for  publishing 
notice  of  )roposed  actions  and  of 
decisions  subject  to  appeal  under  36 
CFR  part  J 15.  The  list  of  newspapers  to 
be  used  for  215  notice  and  decision  is 
corrected, 

DATES:  U^e  of  these  newspapers  for 
purposes  of  publishing  legal  notice  of 
decisions!  subject  to  appeal  under  36 
CFR  part  fel7  and  the  use  of  the 
corrected  newspaper  listed  under  36 
CFR  part  215  shall  begin  on  or  after  the 
date  of  th  is  publication. 
FOR  FURT1  lER  INFORMATION  CONTACT: 
Cheryl  Hi  irbster.  Regional  Appeals 
Coordina  or.  Southern  Region,  Planning, 
1720  Peai  ihtree  Road,  NW.,  Atlanta, 
Georgia  3JD309,  Phone:  404-347-5235. 
SUPPLEM^ITARY  INFORMATION:  Deciding 
Officers  ill  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  uider  36  CFR  part  217  in  the 
following  newspapers  which  are  listed 
by  Foresc  Service  Administrative  unit. 
VVhere  mpre  than  one  newspaper  is 
listed  foriany  unit,  the  first  newspaper 
listed  is  t  le  newspaper  of  record  that 
will  be  u'  ilized  for  publishing  the  legal 
notice  of  decisions  and  calculating 
timefram  3S.  Secondary  newspapers 
listed  for  a  particular  unit  are  those 


newspapers  the  Deciding  Officer 
expects  to  use  for  purposes  of  providing 
additional  notice.  The  timeframe  for 
appeal  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decision  in  the  newspaper  of  record. 
The  following  newspapers  will  be  used 
to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions:  Affecting 
National  Forest  System  lands  in  more 
than  one  state  of  the  14  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

At7ajito/oumai,  published  daily  in 
Atlanta,  GA. 

Affecting  National  Forest  System 
lands  in  only  one  state  of  the  14  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  or  only 
one  Ranger  District  will  appear  in  the 
newspaper  of  record  elected  by  the 
National  Forest  of  that  state  or  Ranger 
District. 

National  Forests  in  Alabama,  Alabama 

Forest  Supervisor  Decisions: 

Montgomery  Advertiser,  published 
daily  in  Montgomery,  AL. 
District  Ranger  Decisions: 
Bankhead  Ranger  District:  Northwest 
Alabamian,  published  bi-weekly 
(Wednesday  &  Saturday)  in 
Haleyville,  AL. 
Conecuh  Ranger  District: 

The  Andalusia  Star  News,  published 
daily  (Tuesday  through  Saturday)  in 
Andalusia,  AL. 
Oakmulgee  Ranger  District: 

The  Tuscaloosa  News,  published 
daily  in  Tuscaloosa,  AL. 
Shoal  Creek  Ranger  District: 

The  Anniston  Star,  published  daily  in 
Anniston,  AL. 
Talladega  Ranger  District: 

The  Daily  Home,  published  daily  in 
Talladega,  AL. 
Tuskegee  Ranger  District: 

Tuskegee  News,  published  weekly 
(Thursday)  in  Tuskegee,  AL. 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decisions: 
El  Nuevo  Dia,  published  daily  in 

Spanish  in  San  Juan,  PR. 
San  Juan  Star,  published  daily  in 

English  in  San  Juan,  PR. 

Chattahoochee-Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions: 
The  Times,  published  daily  in 
Gainesville,  GA. 
District  Ranger  Decisions:  Armuchee 
Ranger  District: 
lVa7icer  County  Messenger,  published 
bi-weekly  (Wednesday  &  Friday)  in 
LaFayette,  GA. 
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Toccoa  Ranger  District: 

The  News  Observer  (newspaper  of 

record)  published  bi-weekly 

(Tuesday  &  Friday)  in  Blue  Ridge, 

GA. 
The  Dahlonega  Nuggett,  (secondary) 

published  weekly  (Wednesday)  in 

Dahlonega,  GA. 
Brasstown  Ranger  District: 
North  Georgia  News,  (newspaper  of 

record)  published  weekly 

(Wednesday)  in  Blairsville.  GA. 
Towns  County  Herald,  (secondary) 

published  weekly  (Thursday)  in 

Hiwassee,  GA. 
The  Dahlonega  Nuggett,  (secondary) 

published  weekly  (Wednesday)  in 

Dahlonega,  GA. 
Tallulah  Ranger  District: 
Clayton  Tribune,  published  weekly 

(Thursday)  in  Clayton,  GA. 
Chattooga  Ranger  District: 
Northeast  Georgian,  (newspaper  of 

record)  published  bi-weekly 

(Tuesday  &  Friday)  in  Cornelia,  GA. 
Chieftain  &■  Toccoa  Record, 

(secondary)  published  bi-weekly 

(Tuesday  &  Friday)  in  Toccoa,  GA. 
White  County  News  Telegraph, 

(secondary)  published  weekly 

(Thursday)  in  Cleveland,  GA. 
The  Dahlonega  Nuggett,  (secondary 

published  weekly  (Thm^day)  in 

Dahlonega,  GA. 
Cohutta  Ranger  District: 
Chatsworth  Times,  published  weekly 

(Wednesday)  in  Chatsworth,  GA. 
Oconee  Ranger  EHstrict: 
Eatonton  Messenger,  published 

weekly  (Thursday)  in  Eatonton,  GA. 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions: 
Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN. 
District  Ranger  Decisions: 
Ocoee-Hiwassee  Ranger  District:  Polk 
County  News,  published  weekly 
(Wednesday)  in  Benton,  TN. 
Tellico  Ranger  District: 
Monroe  County  Advocate,  published 
tri-weekly  (Wednesday,  Friday,  and 
Sunday)  in  Sweetwater,  TN. 
Nolichucky-Unaka  Ranger  District: 
Greeneville  Sun,  published  daily 
(except  Sunday)  in  Greeneville,  TN. 
Watauga  Ranger  District: 
Johnson  City  Press,  published  daily  in 
Johnson  City,  TN. 

Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions: 
Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY. 
District  Ranger  Decisions: 
Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly 
(Tuesday  and  Friday)  in  Morehead, 


KY.  .  . 

Stanton  Ranger  District: 

The  Clay  City  Times,  published 
weekly  (Thursday)  in  Stanton,  KY. 
London  Ranger  District: 

The  Sentinel-Echo,  published  tri- 
weekly (Monday,  Wednesday,  and 
Friday)  in  London,  KY. 
Somerset  Ranger  District: 
Conmionwealth- Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY. 
Steams  Ranger  District: 
McCreary  County  Record,  published 
weekly  (Tuesday)  in  Whitley  City, 
KY. 
Redbird  Ranger  District: 
Manchester  Enterprise,  published 
weekly  (Thursday)  in  Manchester, 
KY. 

National  Forest  in  Florida,  Florida 

Forest  Supervisor  Decisions: 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL. 
District  Ranger  Decisions:  Apalachicola 
Ranger  District: 
Calhoun-Liberty  Journal,  published 
weekly  (Wednesday)  in  Bristol.  FL. 
Lake  George  Ranger  District: 

The  Ocala  Star  Banner,  published 
daily  in  Ocala,  FL. 
Osceola  Ranger  District: 

The  Lake  City  Reporter,  published 
daily  (Monday-Saturday)  in  Lake 
City.  FL. 
Seminole  Ranger  District: 
The  Daily  Commercial,  published 
daily  in  Leesburg,  FL. 
Wakulla  Ranger  District: 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL. 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions: 
The  State,  published  daily  in 
Columbia,  SC. 
District  Ranger  Decisions: 
Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday), 
Newberry,  SC. 
Andrew  Pickens  Ranger  District: 

The  Daily  Journal,  published  daily  in 
Seneca,  SC. 
Lone  Cane  Ranger  District: 
The  State,  published  deiily  in 
Columbia,  SC. 
Wambaw  Ranger  District: 
Post  and  Courier,  published  daily  in 
Charleston,  SC. 
Witherbee  Ranger  District: 
Post  and  Courier,  published  daily  in 
Charleston,  SC. 

George  Washington  and  Jefierson 
National  Forests,  Virginia  and  West 
Virginia 

Forest  Supervisor  Decisions: 


Roanoke  Times,  published  daily  in 
Roanoke,  VA. 
District  Ranger  Decisions:  Lee  Ranger 
District: 
Shenandoah  Valley  Herald,  published 
weekly  (Wednesday)  in  Woodstock, 
VA. 
Warm  Springs  Ranger  District: 
The  Recorder,  published  weekly 
(Thm^day)  in  Monterey,  VA. 
James  River  Ranger  District: 

Virginian  Review,  published  daily 
(except  Sunday)  in  Covington,  VA. 
Deerfield  Ranger  District: 
Daily  News  Leader,  published  daily  in 
Staunton,  VA. 
Dry  River  Ranger  District: 
Daily  News  Record,  published  daily 
(except  Sunday)  in  Harrisonbure. 
VA. 
New  River  Ranger  District: 
Roanoke  Times,  published  daily  in 
Roanoke,  VA. 
Glenwood/Pedlar  Ranger  District: 
Roanoke  Times,  published  daily  in 
Roanoke,  VA. 
New  Castle  Ranger  District: 
Roanoke  Times,  published  daily  in 
Roanoke,  VA. 
Mount  Rogers  National  Recreation  Area: 
Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA. 
Clinch  Ranger  District: 
Kingsport-Times  News,  published 
daily  in  Kingsport,  TN. 

Kisatchie  NatioBal  Forest,  Louisiaiia 

Forest  Supervisor  £>ecisions: 

The  Town  Talk,  published  daily  in 
Alexandria,  LA. 
District  Ranger  Decisions:  Caney  Ranger 
District 
Minden  Press  Herald,  (newspaper  of 
record)  published  daily  in  Minden, 
LA. 
Homer  Guardian  Journal,  (secondary) 
published  weekly  (Wednesday)  in 
Homer,  LA. 
Catahoula  Ranger  District: 

The  Town  Talk,  published  daily  in 
Alexandria,  LA. 
Calcasieu  Ranger  District: 

The  Town  Talk,  (newspaper  of  record) 

published  daily  in  Alexandria,  LA. 
The  Leesville  Ledger,  (secondary) 
published  tri-weekly  (Tuesday, 
Friday,  and  Sunday)  in  Leesville, 
LA. 
Kisatchie  Ranger  District: 
Natchitoches  Times,  published  daily 
(Tuesday  through  Friday  and  on 
Simday)  in  Natchitoches,  LA. 
Winn  Ranger  District: 

Winn  Parish  Enterprise,  published 
weekly  (Wednesday)  in  Winnfield. 
LA. 

Land  Between  the  Lakes  National 
Recreation  Area,  Kentucky  and 
Tennessee 

Area  Supervisor  Decisions: 


65030 


Federal  Register /Vol.  68,  Mo.  222  /  Tuesday,  November  18,  2003 /Notices 


The  Paducah  Sun.  published  dailyjn 
Paducah.KY. 

National  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions: 

Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
District  Ranger  Decisions:  Bienville 
Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
Chickasawhay  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
Delta  Ranger  District: 

Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
De  Soto  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
Holly  Springs  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
Homochitto  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
Tombigbee  Ranger  EKstrict: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

National  Forests  in  North  Carolina, 
North  Carolina 

Forest  Supervisor  Decisions: 
The  Asneville  Citizen-Times, 
published  daily  in  Asheville,  NC. 
District  Ranger  Decisions:  Appalachian 
Ranger  District: 
The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC. 
Cheoah  Ranger  District: 

Graham  Star,  published  weekly 
(Thursday)  in  Robbinsville,  NC. 
Croatan  Ranger  District: 

The  Sun  Journal,  published  daily 
(except  Saturday)  in  New  Bern,  NC. 
Grandfather  Ranger  District: 
McDowell  News,  published  daily  in 
Marion,  NC. 
Highlands  Ranger  District: 

The  Highlander,  published  weekly 
(niid  May-mid  Nov.  Tues.  &  Fri. 
mid  Nov-mid  May,  Tues.  only)  in 
Highlands,  NC. 
Pisgah  Ranger  District: 

The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC. 
Tusquitee  Ranger  District: 

Cherokee  Scout,  published  weekly 
(Wednesday)  in  Murphy,  NC. 
Uwharrie  Ranger  District:  ' 

Montgomery  Herald,  published 
weekly  (Wednesday)  in  Troy,  NC. 
Wayah  Raneer  District: 

The  Frarudin  Press,  published  bi- 
weekly (Tuesday  and  Friday)  in 
Franklin,  NC. 

Ouachita  National  Forest,  Arkansas 
and  Oklahoma 

Forest  Supervisor  Decisions: 


Arican^s  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 
District  RJanger  Decisions:  Caddo  Ranger 
District: 
Arkanaps  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 
Fourche  Ranger  District: 
Arkanaas  Democrat-Gazette, 

published  daily  in  Little  Rock,  AR. 
Jessieville/Winona  Ranger  District: 
Arkansas  Democrat-Gazette, 

published  daily  in  Little  Rock,  AR. 
Mena/Oden  Ranger  District: 
Arkanxis  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 
Poteau/Cpld  Springs  Ranger  District: 
Arkanaas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 
Womble  Ranger  District: 
Arkanaas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 
Oklahomp  Ranger  District  (Choctaw; 
Kianlichi;  and  Tiak) 
Tulsa  1  Vorld,  published  daily  in 
Tulsi  I,  OK. 

Ozark-St  Francis  National  Forest, 
Arkansaii 

Forest  Su  pervisor  Decisions: 
The  Cc  urier,  published  daily 
(Tue  iday  through  Sunday)  in 
Russ  jUville,  AR. 
District  I  anger  Decisions: 
Sylamc  ire  Ranger  District: 
Stone  jaunty  Leader,  published 
weekly  (Wednesday)  in  Moimtain 
Viev ,  AR. 
Buffalo  F  anger  District: 
Newtoi  I  County  Times,  published 
weel  ly  in  Jasper,  AR. 
Bayou  Rs  nger  District: 

The  Cc  urier,  published  daily 
(Tue  iday  through  Sunday)  in 
Russ  sllville,  AR. 
Pleasant  lill  Ranger  District: 
Johnso  n  County  Graphic,  published 
weel  ly  (Wednesday)  in  Clarksville, 
AR. 
Boston  N  ountain  Ranger  District: 
Southi  rest  Times  Record,  published 
dail]  in  Fort  Smith,  AR. 
Maga^ni  i  Ranger  District: 

Southi  rest  Times  Record,  published 
dail]  in  Fort  Smith,  AR. 
St.  Franc  is  National  Forest: 

The  D<  ily  World,  published  daily 
(Sur  day  through  Friday)  in  Helena, 
AR. 

NationaF  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Si  pervisor  Decisions: 

The  Li  fkin  Daily  News,  published 
dailt  in  Lufkin,  TX. 
District  Ranger  Decisions:  Angelina 
National  Forest: 
The  Lilfldn  Daily  News,  published 
dail    in  Lufkin,  TX. 
Davy  Cr(  ckett  National  Forest: 


The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX. 
Sabine  National  Forest: 

The  Lufkin  Daily  News,  published 
daily  in  Lufkin,  TX. 
Sam  Houston  National  Forest: 

The  Courier,  published  daily  in 
•  Conroe,  TX. 
Caddo  &  LBJ  National  Grasslands: 

Denton  Record-Chronicle,  published 
daily  in  Denton,  TX. 

The  Responsible  Official  under  36 
CFR  part  215  gave  annual  notice  in  the 
Federal  Register  published  on  June  12, 
2003,  of  newspapers  of  record  to  be 
utilized  for  publishing  notices  of 
proposed  actions  and  of  decisions 
subject  to  appeal  under  36  CFR  215.  The 
list  of  newspapers  to  be  used  for  215 
notice  and  decision  is  corrected  as 
follows: 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

District  Ranger  Decisions:  Newspaper 

change: 
Long  Cane  Ranger  District:  « 

The  State,  published  daily  in 

Columbia,  SC. 

Ozark-<St.  Francis  National  Forest, 
Arkansas 

District  Ranger  Decisions:  Publication 

day  of  the  week  change: 
Sylamore  Ranger  District: 
Stone  County  Leader,  published 

weekly  (Wednesday)  in  Mountain 

View,  AR. 

Dated:  November  10,  2003. 
Roberta  A.  MoHzen, 
Deputy  Regional  Forester. 
[FR  Doc.  03-28722  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Hoosier  National  Forest,  Indiana, 
German  Ridge  Restoration  Project 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  USDA  Forest  Service, 
Hoosier  National  Forest  is  revising  the 
expected  date  for  a  draft  environmental 
impact  statement.  The  prior  notice 
concerning  this  project  appeared  in  the 
Federal  Register  on  August  30,  2002 
(Volume  67,  Nimiber  169,  pages  55773- 
55775).  The  Hoosier  National  Forest  is 
preparing  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  consequences  of  a 
vegetation  restoration  project.  The  EIS 


will  addiess  the  potential 
environmental  impacts  of  replacing  pine 
plantations  in  the  German  Ridge  area  of 
Perry  County,  Indiana  with  native 
hardwood  communities. 
DATES:  The  draft  environmental  impact 
statement  is  expected  February  2004, 
and  the  final  environmental  impact 
statement  is  expected  July  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Ellis,  NEPA  coordinator,  Hoosier 
National  Forest,  USDA  Forest  Service; 
telephone;  (812)  275-5987.  Address: 
811  Constitution  Avenue;  Bedford  IN 
47421.  The  original  scoping  document 
can  also  be  viewed  at  the  Hoosier 
National  Forest  Web  page  at  http:// 
www.fs.fed.us/T9/hoosier/project_docs/ 
scoping/germanjridgerestomtion.htm. 

Responsible  Official 

Kenneth  G.  Day,  Forest  Supervisor; 
Hoosier  National  Forest;  811 
Constitution  Avenue;  Bedford,  Indiana 
47421. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  November  4,  2003. 
Kenneth  G.  Day, 

Forest  Supervisor. 

[FR  Doc.  03-28782  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service— Tennessee 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Tennessee  Field 
Office  Technical  Guide  (FOTG) 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Tennessee,  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Tennessee 
NRCS  Field  Office  Technical  Guide, 
Section  IV,  for  review  and  comment. 


SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Tennessee  that  changes  must  be  made  in 
the  NRCS  Field  Office  Technical  Guide, 
specifically  in  practice  standeu-d 
Wetland  Creation  (Code  658)  to  accoimt 
for  improved  technology.  This  practice 
standard  can  be  used  in  conservation 
systems  designed  to  mitigate  for 
wetland  conversions. 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
hiquire  in  writing  to  James  W.  Ford, 


State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  675  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tennessee,  37203,  telephone  niunber 
(615)  277-2531.  Copies  of  the  practice 
standard  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  MFORMATKM:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  perform  highly 
erodible  land  and  wetland  provisions  of 
the  law  shall  be  made  available  for 
public  review  and  comment.  For  the 
next  30  days,  the  NRCS  in  Tennessee 
will  receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
the  NRCS  in  Tennessee  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made  to  the  subject  practice  standard. 

Dated:  November  6,  2003. 
lames  W.  Ford, 
State  Conservationist. 
(FR  Doc.  03-28792  FUed  11-17-03;  8:45  am] 

BUXING  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  EcoiKMnlc  Analysis 

Data  Sharing  Activity 

AGENCY:  Bureau  of  Economic  Analysis, 
Department  of  Commerce. 
ACnON:  Notice  of  determination. 


SUMMARY:  The  Bureau  of  Economic 
Analysis  (BEA)  will  provide  to  the 
Bureau  of  the  Census  (Census  Bureau) 
data  collected  fitim  the  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 1997  and  the 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1999  for  statistical 
purposes  exclusively.  In  accordance 
with  the  requirement  of  Section  524(d) 
of  the  Confidential  Information 
Protection  and  Statistical  Efficiency  Act 
of  2002  (CIPSEA).  we  provided  the 
opportunity  for  public  comment  on  this 
data-sharing  action  (see  the  July  7,  2003 
edition  of  the  Federal  Register  (68  FR 
40241)).  Through  the  use  of  these  shared 
data,  the  Census  Bureau  will  augment 
its  existing  research  and  development 
(R&D)-related  data  collected  in  the 
Survey  of  Industrial  Research  and 
Development,  which  is  funded  by  the 
National  Science  Foundation  (NSF).  The 
Census  Bureau  will  also  identiiy  data 
quality  issues  arising  from  reporting 
differences  in  the  BEA  and  Census 
Bureau  surveys  and  improve  its  survey 


sample  frames.  The  NSF  will  be 
provided  non-confidential  aggregate 
public  use  data  and  reports  that  have 
cleared  BEA  and  Census  Bureau 
disclosure  review.  Disclosure  review  is 
a  process  conducted  to  verify  that  the 
data  to  be  released  do  not  reveal  any 
confidential  information. 
DATES:  BEA  will  make  the  data  collected 
from  the  Benchmark  Survey  of  Foreign 
Direct  Investment  in  the  United  States — 
1997  and  the  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad — 1999 
available  to  the  Census  Bureau  on 
November  18,  2003. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  on 
this  program  should  be  directed  to  Ned 
Howenstine,  Chief,  Research  Branch, 
International  Investment  Division, 
Bureau  of  Economic  Analysis  (BE-50), 
Washington,  DC  20230,  by  phone  on 
(202)  606-9845  or  by  fax  (202)  606- 
5318. 

SUPPLEMENTARY  INFORMATION: 

Background 

CIPSEA  (Pub.  L.  107-347,  Tide  V)  and 
the  International  Investment  and  Trade 
in  Services  Survey  Act  (Pub.  L.  94-472, 
22  United  States  Code  (U.S.C.)  3101- 
3108)  allow  BEA  and  the  Census  Bureau 
to  share  certain  business  data  for 
statistical  purposes  exclusively.  Section 
524(d)  of  the  CIPSEA  required  a  Federal 
Register  notice  announcing  the  intent  to 
share  data  (allowing  60  days  for  public 
comment). 

On  July  7,  2003  (68  FR  40241),  BEA 
published  in  the  Federal  Register  a 
notice  of  this  proposed  data-sharing 
activity  and  request  for  comment  on  the 
subject.  BEA  did  not  receive  any  public 
comments. 

Shared  Data 

BEA  will  provide  the  Census  Bureau 
with  data  collected  from  the  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 1997  and  the 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1999.  The  Census 
Bureau  also  will  share  data  from  the  • 
1997  and  1999  Surveys  of  Industrial 
Research  and  Development  with  BEA. 
The  Census  Bureau  issued  separate 
notices  addressing  this  issue  (68  FR 
33094,  June  2,  2003  and  68  FR  54201, 
September  16,  2003). 

BEA  will  provide  the  Census  Bureau 
with  only  those  data  items  necessary  to 
link  records  from  the  two  benchmark 
surveys  with  records  from  the  Census 
Biueau's  Surveys  of  Industrial  Research 
and  Development.  The  Census  Bureau 
will  use  these  data  for  statistical' 
purposes  exclusively.  Through  record 
linkage,  the  Census  Bureau  will 


65032 


Federal  Register /Vol.  68,  No.  222 /Tuesday,  November  18,  2003 /Notices 


augment  its  existing  RftD-related  data, 
identify  data  quality  issues  arising  from 
reporting  difierences  in  the  Census 
Bureau  and  BEA  surveys,  arid  improve 
its  survey  sample  frames. 

Statistical  Purposes  for  the  Shared  Data 

The  data  collected  from  the 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 1997 
and  the  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad — 1999  are 
used  to  estimate  expenditures  on 
research  and  development  performed  by 
U.S.  afBliates  of  foreign  companies  and 
U.S.  parent  companies,  R&D 
employment,  and  other  statistics  on  the 
financial  structure  and  operations  of 
these  companies.  Statistics  from  the 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 1997 
were  published  in  Foreign  Direct. 
Investment  in  the  United  States:  Final 
Results  From  the  1997  Benchmark 
Survey;  statistics  from  the  Benchmark 
Survey  of  U.S.  Direct  Investment 
Abroad — 1999  will  be  published  in  U.S. 
Direct  Investment  Abroad:  Final  Results 
From  the  1999  Benchmark  Survey 
(forthcoming).  All  data  are  collected 
under  sections  3101-3108,  of  Title  22 
U.S.C. 

Data  Access  and  Confidentiality 

Title  22,  U.S.C.  3104  protects  the 
confidentiality  of  these  data.  These  data 
may  be  seen  only  by  persons  sworn  to 
uphold  the  confidentiality  of  the 
information.  Access  to  the  shared  data 
will  be  restricted  to  specifically 
authorized  personnel  and  will  be 
provided  for  statistical  purposes  only. 
Any  results  of  this  research  are  subject 
to  BEA  disclosure  protection.  All 
Census  Bureau  employees  with  access 
to  these  data  wUl  become  BEA  Special 
Sworn  Employees — meaning  that  they, 
under  penalty  of  law,  must  uphold  the 
data's  confidentiality.  Selected  NSF 
employees  will  provide  BEA  with 
expertise  on  the  aspects  of  R&D 
performance  in  the  United  States  and  by 
U.S.  companies  abroad;  these  NSF 
consultants  assisting  with  the  work  at 
the  BEA  also  will  become  BEA  Special 
Sworn  Employees.  No  confidential  data 
will  be  provided  to  the  NSF.  To  further 
safeguard  the  confidentiality  of  these 
data,  BEA  will  conduct  an  Information 
Technology  security  review  of  the 
Census  Bureau  prior  to  the 
commencement  of  the  project.  Any 
results  of  this  research  are  subject  to 
BEA  disclosure  protection. 


Dated:  November  4,  2003. 
I.  Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 

(PR  Doc.  aJ-28612  Filed  11-17-03;  8:45  am] 

BltUNG  COI C  351(M)6-P 


DEPART  yiENT  OF  COMMERCE 

Bureau  o  f  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Ralph  Mibhel 


of:  Ralph  Michel,  Vice 
Omega  Engineering,  Inc.,  One 
Stamford,  Connecticut  06907, 


In  the  Matter 
President, 
Omega  Drive 
Respondeft 

Order 

The  Bu  reau  of  Industry  and  Security, 
United  S  ates  Department  of  Commerce 
("BIS"),  iaving  notified  Ralph  Michel  of 
its  intention  to  initiate  an  administrative 
proceediag  against  him  piirsuant  to 
Section  l|3(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.Cl.  app.  §§  2401-2420  (2000)) 
("Act"),'  and  the  Export  Administration 
Regulatic  ns  (ciurently  codified  at  15 
CFR  part ;  730-774  (2003)) 
("Regula  ions"),2  based  on  allegations  in 
a  proposi  d  charging  letter  issued  to 
Ralph  M:  chael  that  alleged  that  Ralph 
Michel  ci  >mmitted  six  violations  of  the 
Regulatic  ns.  Specifically,  the  charges 
are: 

l.Foui  Violations  of  §  764.2(a): 
Prohibite  d  Conduct:  Ralph  Michel  made 
or  causec  to  be  made  a  series  of  exports 
of  labora  ory  equipment,  including 
shipmen  s  on  or  about  June  25, 1997, 
July  3,  1<  97.  July  11, 1997,  and  July  16. 
1997,  tha  t  were  routed  from  Omega 
Engineer  ng.  Inc.  (Omega)  in  the  United 
States  to  Pakistan  via  Newport 
Electronics  GmbH  (Newport)  in 
Germany ,  This  laboratory  equipment 
included  load  cells,  load  bolts,  strain 


'  From 
2000,  the 
President, 
had  been 
Notices,  th( 
CFR,  2000 
Regulation! 
Emergency  Ei 
1706(2000  ) 
Act  was 
through  Ai 
the  Act  has 
Executive 
2001  Comp 
of  August 
has  contini^d 
lEEPA 


u  ^st 
IS  been 


^TheReAilations 
Code  of  Federal 
774  (2003). 
govern  the 
charged  vii 
Regulation! 
found  in 
Regulation! 


August  21, 1994  through  November  12, 
was  in  lapse.  During  the  period,  the 
t  irough  Executive  Order  12924,  which 
ei  tended  by  successive  Presidential 
last  of  which  was  August  3,  2000  (3 
( :omp.  397  (2001)).  continued  the 
in  effect  under  the  International 
Iconomic  Powers  Act  (50  U.S.C.  1701- 
("lEEPA").  On  November  13,  2000,  the 
re^Jthorized  and  it  remained  in  effect 
st  20,  2001.  Since  August  21,  2001, 
n  in  lapse  and  the  President,  through 
C^der  13222  of  August  17,  2001  (3  CFR, 
783  (2002)),  as  extended  by  the  Notice 
,  2003  (68  FR  47833,  August  11,  2003)), 
the  Regulations  in  effect  under 


are  currently  codified  in  the 
Regulations  at  15  CFR  parts  730- 
The  current  version  of  the  Regulations 
>rocedural  aspects  of  this  case.  The 
(Rations  occurred  in  1997.  The 
governing  the  charged  violations  are 
1997  version  of  the  Code  of  Federal 
(15  CFR  parts  730-774  (1997)). 


gauges  and  related  parts.  By  that  means, 
Ralph  Michel  conducted  or  caused  to  be 
conducted  the  same  export  transaction 
for  which  the  Department  of  Commerce 
had  denied  authorization  in  response  to 
an  export  liceij^e  application  previously 
submitted  by  Omega.  On  or  about  April 
9, 1997,  the  Department  of  Commerce 
denied  export  license  application 
Z097230,  which  Omega  had  submitted 
for  the  export  of  certain  laboratory 
equipment  fit}m  the  United  States  to 
Pakistan.  Omega  appealed  this  denial 
pursuant  to  Section  756.2  of  the 
Regulations.  On  or  about  May  5, 1997, 
the  Under  Secretary  of  Commerce  for 
Export  Administration  sustained  the 
denial  of  the  license  application.  In 
making  or  causing  to  be  made  the 
shipments  on  the  dates  specified  above, 
Ralph  Michel  engaged  in  conduct 
prohibited  by  or  contrary  to  the  denial 
of  export  license  application  Z097230 
and  the  Under  Seoetary's  upholding  of 
that  denial,  thereby  committing  four 
violations  of  Section  764.2(a)  of  the 
Regulations. 

2.  One  Violation  of  15  CFR  764.2(e): 
Acting  With  Acknowledge  of  a 
Violation:  In  making  or  causing  to  be 
made  the  above-described  exports, 
Ralph  Michel  acted  with  knowledge  that 
such  exports  were  prohibited  by  or 
contrary  to  the  Department  of 
Commerce's  deni^  of  Omega's  export 
license  application  and  the  Under 
Secretary's  sustaining  of  that  denial,  as 
described  above.  By  selling  and 
transferring  the  items  described  above 
with  knowledge  that  such  violation  was 
about  to  occur  and  was  intended  to 
occur  in  coimection  with  the  items, 
Ralph  Michel  violated  Section  764.2(e) 
of  the  Regulations. 

3.  One  Violation  of  15  CFR  764.2(b): 
Causing  False  Statement  Violations:  On 
or  above  Jime  25,  July  3,  July  11,  and 
July  16, 1997,  and  in  connection  with 
each  of  the  shipments  described  above. 
Omega,  throu^  an  employee,  submitted 
or  caused  to  be  submitted  a  Shipper's 
Export  Declaration  (SED).  Ralph  Michel 
knew  that  items  ultimately  destined  for 
Pakistan  were  included  in  such 
shipments  to  Newport  in  Germany,  and 
then  were  to  be  shipped  from  Germany 
to  Pakistan.  Each  such  SED  falsely 
identified  Newport  as  the  ultimate 
consignee  and  Germany  as  the  coimtry 
of  ultimate  destination.  It  also  stated 
that  the  export  qualified  for  export 
pursuant  to  "NIJl"  (no  license 
required),  when  in  fact  a  license  was 
required  for  this  export,  as  the 
Department  o?  Commerce  had 
previously  advised  Omega.  Ralph 
Michel  knew  of  the  applicable  license 
requirement  and  of  the  actual  ultimate 
destination  and  ultimate  consignee,  but 
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caused,  induced,  and  pennitted  the 
submission  of  the  SED's  containing 
these  false  statements.  By  so  doing, 
Ralph  Michel  violated  Section  764.2(b) 
of  the  Regulations. 

BIS  and  Ralph  Michel  having  entered 
into  a  Settlement  Agreement  pursuant  to 
Section  766.18(a)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered: 

First,  that  for  a  period  of  five  years 
from  the  date  of  this  Order,  Ralph 
Michel,  and  when  acting  for  or  on 
behalf  of  him,  his  representatives, 
agents,  assigns  or  employees  ("Denied 
Persons")  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software,  or  technology  (hereinafter 
collectively  referred  to  as  "item")  that  is 
subject  to  the  Regulations  and  that  is 
exported  or  to  be  exported  from  the 
Untied  States  to  Pakistan,  or  in  any 
other  activity  subject  to  the  Regidations 
that  involves  Pakistan,  including,  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document  that  involves 
export  to  Pakistan; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  that  is  subject  to  the 
Regulations  and  that  is  exported  or  to  be 
exported  from  the  United  States  to 
Pakistan,  or  in  any  other  activity  subject 
to  the  Regulations  that  involves 
Pakistan;  or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
to  Pakistan  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations  that  involves 
Pakistan. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  tlie  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  a  Denied  Person  any  item  subject  to 
the  Regulations  to  Pakistan; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
a  Denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States  to  Pakistan,  including  financing 
or  other  support  activities  related  to  a 
transaction  whereby  a  Denied  Person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 


C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  a  Denied  Person  of  any 
item  subject  to  the  Regulations  that  has 
been  exported  from  the  United  States  to 
Pakistan; 

D.  Obtain  from  a  Denied  Person  in  the 
United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States  to  Pakistan;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  to  Pakistan  and  that  is 
owned,  possessed  or  controlled  by  a 
Denied  Person,  or  service  any  item,  of 
whatever  origin,  that  is  ovraed, 
possessed  or  controlled  by  a  Denied 
Person  if  such  service  involves  the  use 
of  any  item  subject  to  the  Regulations 
that  has  been  or  will  be  exported  from 
the  United  States  to  Pakistan.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that  after  notice  and 
opportvmity  for  comment  as  provided  in 
section  766.23  of  the  Regulations,  any 
person,  iirm,  cooperation,  or  business 
organization  related  to  Ralph  Michel  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Foiuth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that  the  proposed  charging 
letter,  the  Settlement  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public. 

This  order,  which  constitutes  the  final 
agency  action  in  this  matter,  is  effective 
immediately. 

Entered  this  12th  day  of  November  2003. 
Julie  L.  Myers, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

IFR  Doc.  03-28795  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  3510-OT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Omega  Engineering,  inc. 

In  the  Matter  of:  Omega  Engineering,  Inc., 
One  Omega  Drive.  Stamford,  Connecticut 
06907,  Respondent. 


Order 

The  Bureau  of  Industry  and  Security, 
United  States  Departm«it  of  Conuneice 
("BIS"),  having  notified  Omega 
Engineering,  Inc.  ("Omega")  of  its 
intention  to  initiate  an  administrative 
proceeding  against  it  pursuant  to  section 
13(c)  of  the  Export  Administration  Act 
of  1979.  as  amended  (50  U.S.C.  app. 
§§  2401-2420  (2000)  ("Act"),i  and  the 
Export  Administration  Regulations 
(ciurently  codified  at  15  CFR  parts  730- 
774  (2003))  ("Regulations").^  based  on 
allegations  in  a  proposed  charging  letter 
issued  to  Omega  that  alleged  that  Omega 
committed  1 7  violations  of  the 
Regulations.  Specifically,  the  charges 
are: 

1.  Four  Violations  of  §764. 2(a): 
Prohibited  Conduct:  Omega  made  a 
series  of  exports  of  laboratory 
equipment,  including  shipments  on  or 
about  June  25, 1997,  July  3, 1997,  July 
11, 1997,  and  July  16,  1997,  that  were 
routed  from  the  United  States  to 
Pakistan  via  Newport  Electronics  GmbH 
(Newport)  in  Germany.  This  laboratory 
equipment  included  load  cells,  load 
bolts,  strain  gauges  and  related  parts.  By 
that  means.  Omega,  through  its  Vice 
President  Ralph  Michel  (Michel), 
conducted  or  caused  to  be  conducted 
the  same  export  transaction  for  which 
the  Department  of  Commerce  had 
denied  authorization  in  response  to  an     - 
export  license  application  previously 
submitted  by  Omega.  On  or  about  April 
9,  1997,  the  Department  of  Commerce 
denied  export  license  application 
Z097230,  which  Omega  had  submitted 
for  the  export  of  certain  laboratory 
equipment  from  the  United  States  to 
Pakistan.  Omega  appealed  this  denial 
pursuant  to  Section  756.2  of  the 
Regulations.  On  or  about  May  5, 1997, 
the  Under  Secretary  of  Commerce  for 
Export  Administration  sustained  the 


'  From  August  21. 1994  through  November  12. 
2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  exvended  by  successive  Presidential 
Notices,  the  last  of  which  was  August  3,  2000  (3 
CFR,  2000  Comp.  397  (2001)).  conUnued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (2000))  ( "lEEPA").  On  November  13,  2000.  the 
Act  was  reauthorized  and  it  remained  in  effect 
through  August  20,  2001.  Since  August  21,  2001, . 
the  Act  has  been  in  lapse  and  the  President,  through 
Executive  Order  13222  of  August  17.  2001  (3  CFR, 
2001  Comp.  783  (2002)).  as  extended  bv  the  Notice 
of  August  7.  2003  (68  FR  47833,  August  11,  2003)). 
has  continued  the  Regulations  in  effect  under 
lEEPA. 

'  The  Regulations  are  currently  codified  in  the 
Code  af  Federal  Regulations  at  15  CFR  parts  730- 
774  (2003).  The  current  version  of  the  Regulations 
govern  the  procedural  aspects  of  this  case.  The 
charged  \iolations  occurred  in  1997.  The 
Regulations  governing  the  charged  violations  are 
found  in  the  1997  version  of  the  Code  of  Federal 
Regulations  (15  CFR  parts  730-774  (1997)). 
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denial  of  the  license  application.  In 
making  the  shipments  on  the  dates 
specified  above,  Omega  engaged  in 
conduct  prohibited  by  or  contrary  to  the 
denial  of  export  license  application 
Z097230  and  the  Under  Secretary's 
upholding  of  that  denial,  thereby 
committing  four  violations  of  Section 
764.'2(a)  of  the  Regulations. 

2.  Twelve  Violations  of  15  CFR 
764.2(g):  False  Statements:  On  or-about 
June  25.  July  3,  July  11.  and  July  16, 
1997,  Omega,  through  an  employee, 
submitted  or  caused  to  be  submitted  a 
Shipper's  Export  Declaration  (SED) 
regarding  one  of  the  shipments 
described  above.  Michel  knew  that 
items  ultimately  destined  for  Pakistan 
were  included  in  such  shipments  to 
Newport  in  Germany,  and  then  were  to 
be  shipped  from  Germany  to  Pakistan. 
Each  SED  falsely  identified  Newport  as 
the  ultimate  consignee  and  Germany  as 
the  country  of  ultimate  destination. 
Each  SED  also  stated  that  the  export 
qualified  for  export  pursuant  to'  "NLR" 
(no  license  required),  when  in  fact  a 
license  was  required,  as  the  Department 
of  CoHunerce  had  previously  advised 
Omega.  By  submitting  or  causing  to  be 
submitted  these  four  SED's,  each  of 
which  contained  these  three  false 
statements,  Omega  committed  twelve 
violations  of  Section  764.2(g)  of  the 
Regulations. 

3.  One  Violation  of  15  CFR  764.2(e): 
Acting  With  Knowledge  of  a  Violation: 
In  making  or  causing  to  be  made  the 
above-described  exports,  Omega, 
through  Nfichel,  acted  with  knowledge 
that  such  exports  were  prohibited  by  or 
contrary  to  the  Department  of 
Commerce's  denial  of  its  export  license 
application  and  the  Under  Secretary's 
sustaining  of  that  denial,  as  described 
above.  By  selling  and  transferring  the 
items  described  above  with  knowledge 
that  such  violation  was  about  to  occur 
and  was  intended  to  occur  in 
connection  with  the  items.  Omega 
violated  Section  764.2(e)  of  the 
Reflations. 

BIS  and  Omega  having  entered  into  a 
Settlement  Agreement  pursuant  to 
Section  766.18(a)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me; 

It  Is  Therefore  Ordered: 

First,  that  Omega  shall  pay  a  civil 
penalty  of  $187,000  to  the  U.S. 
Department  of  Commerce,  as  follows: 
$87,000  to  be  paid  within  30  days  from 
the  date  of  entry  of  the  Order;  $50,000 
to  be  paid  within  one  year  from  the  date 
of  entry  of  the  Order;  and  $50,000  to  be 
paid  within  two  years  bom  the  date  of 


entry  of  \  le  Order.  At  its  option,  Omega 
may  acce  erate  this  payment  schedule. 
Payment  shall  be  made  in  the  manner 
specified  in  the  attached  instructions. 

Seconq.  that,  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.  §S3701-3720E  (1983  and  Supp. 
2000)),  the  civil  penalty  owed  under 
this  Ordo-  accrues  interest  as  more  fully 
describe^  in  the  attached  Notice,  and,  if 
payment  Ss  not  made  by  the  due  date 
specified  herein.  Omega  will  be 
assessed,{in  addition  to  the  full  amount 
of  the  cival  penalty  and  interest,  a 
penalty  charge  and  an  administrative 
charge,  a^  more  fully  described  in  the 
attached  Notice. 

Third,  that  the  timely  payment  of  the 
civil  penalty  set  forth  above  is  hereby 
made  a  condition  to  the  granting, 
restoratic^,  or  continuing  validityof  any 
export  liaense,  license  exception, 
permission,  or  privilege  granted,  or  to  be 
granted,  ip  Omega.  Accordingly,  if 
Omega  should  fail  to  pay  the  civil 
penalty  ii  i  a  timely  manner,  the 
imdersig]  led  may  enter  an  Order 
denying  fll  of  Omega's  export  privileges 
for  a  period  of  one  year  from  the  date 
of  entry  df  this  Order. 

Fourth  that  for  a  period  of  five  years 
from  the  late  of  this  Order,  Omega 
Engineer  ng,  Inc.,  One  Omega  Drive,     • 
Stamford,  Connecticut,  06907,  its 
successoi  s  or  assigns,  and,  when  acting 
for  or  on  )ehalf  of  Omega,  its  officers, 
represent  itives,  agents  or  employees 
"Denied  'ersons")  may  not,  directly  or 
indirectl;  ,  participate  in  any  way  in  any 
transacti(  n  involving  any  commodity, 
software,  or  technology  (hereinafter 
collective  ly  referred  to  as  "item")  that  is 
subject  tc  the  Regulations  and  that  is 
exported  or  to  be  exported  from  the 
United  States  to  Pakistan,  or  in  any 
other  activity  subject  to  the  Regulations 
that  invo  ves  Pakistan,  including,  but 
not  limiti  id  to: 

A.  Apf  lying  for,  obtaining,  or  using  • 
any  license.  License  Exception,  or 
export  ccntrol  document  that  involves 
export  tojPakistan; 

B.  Carrying  on  negotiations 
concemiBg,  or  ordering,  buying, 
receivina  using,  selling,  delivering, 
storing,  disposing  of.  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  that  is  subject  to  the 
Regul§ti^s  and  that  is  exported  or  to  be 
exported  jfrom  the  United  States  to 
Pakistan,  or  in  any  other  activity  subject 
to  the  Re  rulations  that  involves 
Pakistan;  or 

C.  Ben(  ifitting  in  any  way  from  any 
transacti(  m  involving  any  item  exported 
or  to  be  e  Kported  bom  the  United  States 
to  Pakisti  n  that  is  subject  te  the 
Regidati(  ns,  or  in  any  other  activity 


subject  to  the  Regulations  that  involves 
Pakistan. 

Fifth,  that  no  person  may,  directly  or 
indirectly,  do  any  of  the  actions 
described  below  with  respect  to  an  item 
that  is  subject  to  the  Regulations  and 
that  has  been,  will  be,  or  is  intended  to 
be  exported  or  reexported  to  Pakistan: 

A.  Export  or  reexport  to  or  on  behalf 
of  a  Denied  Person  any  item  subject  to 
the  Regulations  to  Pakistan; 

B.  Take  any  action  that  facilitates  the 
aequisition  or  attempted  acquisition  by 
a  Denied  Person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States  to  Pakistan,  including  financing 
or  other  support  activities  related  to  a 
transaction  whereby  a  Denied  Person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acqwsition  oi  attempted 
acquisition  from  a  Denied  Person  of  any 
item  subject  to  the  Regulations  that  has 
been  exported  bom  the  United  States  to 
Pakistan; 

D.  Obtain  fix>m  a  Denied  Person  in  the 
United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States  to  Pakistan;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  frt>m  the 
United  States  to  Pakistan  and  that  is 
owned,  possessed  or  controlled  by  a 
Denied  Person,  or  service  any  item,  of 
whatever  origin,  that  is  owned, 
possessed  or  controlled  by  a  Denied 
Person  if  such  service  involves  the  use 
of  any  item  subject  to  the  Regulations 
that  has  been  or  will  be  exported  from 
the  United  States  to  Pakistan.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Sixth,  that  after  nojice  and 
opportiuiity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Omega  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Seventh,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Eighth,  that  the  proposed  charging 
letter,  the  Settlement  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public. 
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This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  12th  day  of  November  2003. 
Julie  L.  Myers, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

[FR  Doc.  03-28796  Filed  11-17-03;  8:45  am] 

BILLING  COOE  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 

National  lnstitute<}f  Standards  and 
Technology 

National  Construction  Safety  Team 
Advisory  Commtttse  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  United  States 
Department  of  Conunerce. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  Tlie  Director  of  the  National 
Institute  of  Standards  and  Technology 
announces  that  the  National 
Construction  Safety  Team.Fedwal 
Advisory  Committee  will  meet  on 
December  2-3,  2003. 

DATES:  The  meeting  will  convene  on 
December  2,  2003,  at  8  a.m.  and  will 
adjourn  at  2  p.m.  on  December  3,  2003. 
Members  of  the  public  wishing  to  attend 
the  meeting  must  notify  Stephen 
Caufiman  by  close  of  business  on 
Friday,  November  28,  2003,  per 
instructions  luider  the  SUPPLEMENTARY 
INTORMATION  section  of  this  notice. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration  . 
Building,  at  NIST,  Gaithersburg, 
Maryland.  Please  note  admittance 
,  instructions  under  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT; 
Stephen  Caufhnan,  National 
Construction  Safety  Team  Advisory 
Committee,  National  Institute  of 
Standards  and  Technology,  100  Biu-eau 
Drive,  MS  8611,  Gaithersburg,  Maryland 
20899-8611,  telephone  (301)  975-6051, 
fax  (301)  975-6122,  or  via  e-mail  at 
stephen.ca  uffman@nist.gov. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  notice  is  hereby  given 
that  the  National  Construction  Safety 
Team  (NCST)  Advisory  Committee 
(Committee),  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  December  2,  2003,  from 
8  a.m.  to  6  p.m.  and  Wednesday, 
December  3,  2003,  from  8  a.m.  to  2  p.m. 
at  NIST  headquarters  in  Gaithersburg, 
Maryland. 


The  Committee  was  established 
piusuant  to  Section  11  of  the  National 
Construction  Safety  Team  Act  (15  U.S.C. 
7310).  The  Conunittee  is  composed  of 
ten  members  appointed  by  the  Director 
of  NIST  who  were  selected  for  their 
technical  expertise  and  experience, 
established  records  of  distinguished 
profession£il  service,  and  their 
knowledge  of  issues  affecting  teams 
established  under  the  NCST  Act.  The 
Committee  will  advise  the  Director  of 
NIST  on  carrying  out  investigations  of 
building  failures  conducted  under  the 
authorities  of  the  NCST  Act  that  became 
law  in  October  2002  and  will  review  the 
procedures  developed  to  implement  the 
NCST  Act  and  reports  issued  under 
section  8  of  the  NCST  Act.  Background 
information  on  the  NCST  Act  and 
information  on  the  NCST  Advisory 
Committee  is  available  at  http:// 
www.nist.gov/ncst.  The  purpose  of  this 
meeting  is  to  discuss  the  requirements 
of  the  NCST  Act,  how  it  is  being 
implemented  by  NIST,  and  to  provide 
an  update  on  the  two  investigations  that 
NIST  is  currently  conducting  under  the 
Act:  the  Worid  Trade  Center  (WTC) 
Investigation  and  the  Rhode  Island 
Nightclub  Investigation.  The  agenda 
will  also  include  a  discussion  on  the 
NCST  Advisory  Committee  Annual 
RepcHi  to  Congress.  The  agenda  may 
change  to  accommodate  Committee 
business.  The  final  agenda  will  be 
posted  on  the  Internet  at  http:// 
www.nist.gov/ncst. 

Individuals  and  representatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  related  to  the 
Committee's  affairs,  NCST  Act 
implementation,  the  WTC  Investigation, 
or  the  Rhode  Island  Investigation  are 
invited  to  request  a  place  on  the  agenda. 
On  December  2,  2003,  approximately 
one  hoiu'  will  be  reserved  for  public 
comments,  and  speaking  times  will  be 
assigned  on  a  first-come,  first-served 
basis.  The  amount  of  time  per  speaker 
will  be  determined  by  the  number  of 
requests  received,  but  is  likely  to  be  5 
minutes  each.  Questions  from  the  public 
will  not  be  considered  during  this 
period.  Speakers  who  wish  to  expand 
upon  their  oral  statements,  those  who 
had  wished  to  speak  but  could  not  be 
accommodated  on  the  agenda,  and  those 
who  were  unable  to  attend  in  person  are 
invited  to  submit  written  statements  to 
the  National  Construction  Safety  Team 
Advisory  Committee,  National  institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  MS  8611,  Gaithersburg, 
Maryland  20899-8611,  via  fax  at  (301) 
975-6122,  or  electronically  via  e-mail  to 
ncstac@nist.gov. 

All  visitors  to  the  NIST  site  are 
required  to  pre-register  to  be  admitted. 


Anyone  wishing  to  attend  this  meeting 
must  register  by  close  of  business 
Friday,  November  28,  2003.  in  order  to 
attend.  Please  submit  youi  name,  time 
of  arrival,  e-mail  address  and  phone 
number  to  Stephen  Cauffman  and  he      < 
will  provide  you  with  instructions  for 
admittance.  Non-U.S.  citizens  must  also 
submit  their  coxmtry  of  citizenship,  tide, 
employer/sponsor,  and  address.  Mr. 
Cauffinan's  e-mail  address  is 
stephen.cauffman@nist.gov  and  his 
phone  number  is  (301)  975-6051. 

Dated:  November  10,  2003. 
Arden  L.  Bement.  Jr., 
Director. 
[FR  Doc.  03-28705  Filed  11-17-03;  8:45  am] 

BILLING  CODE  3510-13-l> 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice. 


In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Logistics  Agency  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  January  20,  2004. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Defense  Logistics  Agency  Headquarters, 
ATTN:  Mr.  David  Beckner,  J-3733.  8725 
John  J.  Kingman  Drive,  Ft.  Belvoir,  VA 
22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
J-3733  at  (703)  767-3624. 
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Titie,  Associated  Form;  and  OMB 
Number:  Defense  Logistics  Agency 
Supplier  Survey. 

Needs  and  Uses:  The  Defense 
Logistics  Agency  (DLA)  is  transforming 
its  distribution  business  practices.  It  is 
developing  an  automated  system  that 
will  give  it  visibility  on  the  location  and 
movement  of  material  originating  at 
Government  and  contractor  locations 
alike,  and  the  ability  to  use  that 
information  for  Corporate-wide 
planning  and  management.  DLA  needs 
to  understand  corresponding  business 
practices  of  segments  of  the  contractor 
community.  The  survey  information 
will  be  used  by  DLA  to  help  determine 
the  extent  to  which  shipments  from 
contractor  locations  can  be  integrated 
into  DLA's  distribution  practices. 

Affected  Public:  A  sunple  of  the 
Supply  Contractors  doing  business  with 
the  Defense  Logistics  Agency. 

Annual  Burden  Hours:  200. 

Number  of  Respondents:  200. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  1  hour 
(60  minutes). 

Frequency:  Once. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  individuals/ 
businesses  who  supply  material  to  the 
Defense  Logistics  Agency  in  direct 
support  of  customer  requirements  or  to 
be  placed  into  stock  for  future 
requirements.  The  survey  will  seek 
information  concerning  each 
contractors'  demographics,  order 
management  practices,  shipping 
practices,  costs  and  pricing,  and 
utilization  of  technology.  Participation 
in  the  survey  will  be  volimtary. 

Dated:  November  7,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-28691  Filed  11-17-03;  8:45  am] 
BHJJNGCOOE  S001-<»-«i 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

SutMnlssion  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


DATES:  C()nsideration  will  be  given  to  all 
commente  received  by  December  18, 
2003. 

Title,  F  orm,  and  OMB  Number: 
Application  Forms,  Naval  Reserve 
Officers  I  raining  Corps  Scholarship 
Program;PMB  Number  0703-0026. 

Type  of  Request:  Reinstatement. 

Afumbar  of  Respondents:  14,000. 

Responses  Per  Respondent:!. 

Annual  Responses:  14,000. 

Average  Burden  Per  Response:  4 
hours,    n 

Annual  Burden  Hours:  56,000. 

Needs  and  Uses:  This  collection  of 
information  is  used  to  make  a 
determination  of  an  applicant's 
academid  and/or  leadership  potential 
and  eligibility  for  a  Naval  Reserve 
Officers  "Iraining  Corps  (NROTC) 
scholarsmp.  The  information  collected 
is  used  toj  select  the  best-qualified 
candidates. 

Affect^  Public:  Individuals  or 
Households. 

Frequeticy:  On  Occasion. 

Respon  dent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  E  isk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
informatipn  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  Niw  Executive  Office  Building, 
Washington,  DC  20503. 

EHDD  Qearance  Officer:  Ms. 
Jacqueline  Davis. 

Writteq  requests  for  copies  of  the 
informati  }n  collection  proposal  should 
be  sent  to  Ms.  Davis,  WHS/DIOR  ,  1251 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

r^ovember  7,  2003. 
Toppings, 
( )SD  Federal  Register  Liaison 
of  Defense.     ~ 
-28692  Filed  11-17-03;  8:45  am] 


Dated 
Patricia  L. 

Alternate 

Officer,  Department 

[FRDoc. 
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BILUNQ  COC  E  S001-06-M 


DEPART  IIENT  OF  DEFENSE 

Office  of  Ihe  Secretary 

SutMniss^n  for  OMB  Review; 
Commem  Request 

ACTION:  h  otice. 


The  De  Dartment  of  Defense  has 
submitte<  to  OMB  for  clearance,  the 
followingj  proposal  for  collection  of 
informatipn  under  the  provisions  of  the 
Paperwoi  c  Reduction  Act  (44  U.S.C. 
Chapter  3  5). 
DATES:  C(  nsideration  will  be  given  to  all 
comment  i  received  by  December  18, 
2003. 


Title,  Form,  and  OMB  Number: 
Application  Forms,  Naval  Reserve 
Officers  Training  Corps  Scholarship 
Program;  OMB  Number  0703-0026. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  14,000. 

Responses  Per  Respondent:  1. 

Ann  ual  Responses:  1 4 ,000. 

A  verage  Burden  Per  Response:  4 
hours.  " 

Annual  Burden  Hours:  56,000. 

Needs  and  Uses:  This  collection  of 
information  is  used  to  make  a 
detenhination  of  an  applicant's 
academic  and/or  leadership  potential 
and  eligibility  for  a  Naval  Reserve 
Officers  Training  Corps  (NROTC) 
scholarship.  The  information  collected 
is  used  to  select  the  best-qualified 
candidates. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms. 
Jacqueline  Davis. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Davis,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  November  7,  2003.  ' 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-28693  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  18, 
2003. 

Title  Form,  and  OMB  Number: 
Application  Procedures  for  United 


States  Naval  Academy;  0MB  Number 
0703-0036. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  10,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  10,000. 

Average  Burden  Per  Response:  4 
hours. 

Annual  Burden  Hours:  40,000. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  determine 
the  eligibility  and  evaluate  overall 
competitive  standing  of  candidates  for 
appointment  to  the  United  States  Naval 
Academy.  An  analysis  of  the 
information  collected  is  made  by  the 
Admissions  Board  during  the  process  in 
order  to  gauge  the  qualifications  of 
individual  candidates. 

Affected  Public:  Individuals  or 
Households,  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms. 
Jacqueline  Davis. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Davis,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  November  7,  2003. 
Patricia  L7  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  03-28694  Filed  11-17-03;  8:45  am] 
BILUNG  CODE  5001-06-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board,  Standing  Committee  on 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts  Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice 


SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Defense  Intelligence  Agency  Advisory 
Board,  Standing  Committee  on 


Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts  was  scheduled  as  follows: 

DATES:  October  28  and  29,  2003  (9  a.m.- 
5  p.m.). 

ADDRESSES:  Dallas.  TX. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack.  A.  McNulty,  Director.  Defense 
Intelligence  Agency  Advisory  Board, 
Standing  Committee  on  Emerging 
Chemical  and  Biological  Technology 
Advisory  Committee  of  Experts, 
Washington,  DC  20340-1328;  telephone 
(202)  231-3507. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  was  devoted  to  the  discussion 
of  classified  information  as  defined  in 
Section  552(c)(1),  Title  5  of  the  U.S. 
Code,  and  therefore  was  closed  to  the 
public.  The  Board  received  briefings  on 
and  discussed  several  current  critical 
intelligence  issues  and  advised  the 
Director,  Defense  Intelligence  Agency, 
on  related  scientific  and  technical 
matters. 

Dated:  November  7,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  03-28697  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  5O01-06-« 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meeting. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Patriot  Systems 
Performance  will  meet  in  closed  session 
on  February  10-11,  2004,  at  SAIC,  4001 
N.  Fairfax  Drive,  Arlington,  VA.  The 
Task  Force  will  assess  the  recent 
performance  of  the  Patriot  System  in 
Operation  Iraqi  Freedom  from 
deplojntnent  through  use  across  the 
threat  spectrum. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
the  meeting,  the  Defense  Science  Board 
Task  Force  will:  Assess  logistical, 
doctrine,  training,  personnel 
management,  operational  and  material 
performance;  identify  those  lessons 
learned  which  are  applicable  to  the 
development  of  the  Mediiun  Extended 
Air  Defense  System  (MEADS);  and 


assess  the  cmrent  planned  spiral 
development  of  the  Patriot  to  ensure 
early  incorporation  of  fixes  discovered 
in  the  lessons  learned  process. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Coounittee  Act, 
Pub.  Law  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
the  meeting  will  be  closed  to  the  public. 

Dated:  November  7,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-28695  Filed  11-17-03;  8:45  am] 

BILLING  CODE  S001-06-M 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

Defense  Science  Board . 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Enabling  Joint  Force 
Capabilities  will  tentatively  meet  in 
closed  session  on  December  16,  2003,  at 
Joint  Forces  Command,  Norfolk,  VA. 
This  Task  Force  will  review  the  current 
state  of  assigned  responsibilities  and 
accountability  for  joint  capabilities  to 
quickly  bring  combat  forces  together 
and  focus  them  on  joint  objectives 
across  a  wide  spectrum  of  possible- 
contingencies  and  will  help  identify 
unfilled  needs  and  areas  where  assigned 
responsibility  and  accountability  calls 
for  further  clarification  and/or 
organizational  arrangements. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Etepartment  of  Defense.  At 
the  meeting,  the  Defense  Science  Board 
Task  Force  will  identify  specific 
characteristics  and  examples  of 
organizations  that  could  be  capable  of 
accepting  responsibility  and 
accountability  for  delivering  the 
capability  with  needed  responsiveness, 
and  v»rill  recommend  further  steps  to 
strengthen  the  joint  structure  ability  to 
quickly  integrate  service-provided  force 
capabilities  into  effective  joint  forces. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  defense  Science  Board  Task 
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Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  tbat, 
accordingly;  the  meeting  will  be  closed 
to  the  public. 

Dated:  November  7,  2003. 
Patricia  L.  Ti^piogs, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doa  03-28696  Filed  11-17-03;  8:45  am] 
■LLMG  CODE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary  ' 

Defenee  Advieory  Committee  on 
Military  Pereonnel  Teeting 

AQEMCY:  Under  Secretary  of  Defense  for 
Personnel  and  Readiness,  DoD. 

action:  Notice. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  that  a 
meeting  of  the  Defense  Advisory 
committee  on  Military  Personnel 
Testing  is  scheduled  to  be  held.  The 
purpose  of  the  meeting  is  to  review 
plaimed  changes  and  progress  in 
developing  computerized  and  paper- 
and-p«icil  enlistment  tests  and 
reforming  pf  the  tests. 

DATES:  December  11,  2003,  from  8  a.m. 
to  5  p.m.,  and  December  12,  2003,  from 
8  a.m.  to  5  p.m. 

AOPRESSES:  The  meeting  will  be  held  at 
The  Pine  Inn.  Ocean  Avenue  and 
Lincoln,  Carmel,  California  93921. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Under 
Secretary  of  Defense  (Personnel  and 
Readiness),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000.  telephone 
(703)  697-9271. 

SUPPLEMENTARY  INFORMATION:  Persons 
desiring  to  make  oral  presentations  or 
submit  written  statements  for 
consideration  at  the  Committee  meeting 
must  contact  Dr.  Jane  M.  Arabian  at  the 
address  or  telephone  niunber  above  no 
later  than  November  21,  2003. 

Dated:  November  7,  2003. 
Patricia  L.  Toppings, 

Alternate  OSF  Federal  Register  Liaison 
officer,  Department  of  Defense. 
(FR  Doc.  03-28699  Filed  11-17-03;  8:45  am] 
■UMG  CODE  S001-06-M 


DEPARTV^NT  OF  DEFENSE 

Office  of  tiie  Secretary 

Meeting  ol  the  Defenee  Department 
Advieory  Committee  on  Women  In  the 
Servicee 

AGENCY:  D  apartment  of  Defense. 
action:  N(  tice. 


SUMMARY:  Pursuant  to  Section  10(a], 
Public  Lav  r  92-463,  as  amended,  notice 
is  hereby  f  iven  of  a  forthcoming 
meeting  ol  the  Defense  Department 
Advisory  Committee  on  Women  in  the 
Services  (pACOWTTS).  The  purpose  of 
the  Conunlttee  meeting  is  to  finalize  the 
annual  ref  ort.  The  meeting  is  open  to 
the  public  subject  to  the  availability  of 
space. 

DATES:  No  rember  20  and  21,  2003.  8:30 
a.m.-5  p.n  i. 

Locatioi :  Double  Tree  Hotel  Crystal 
City  National  Airport,  300  Army  Navy 
Drive,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Shannon 
Thaeler,  U|SN,  DACOWITS,  4000 
Defense  Pentagon,  Room  3D769, 
Washingtcta,  DC  20301-4000. 
Telephond  (703)  697-2122.  Fax  (703) 
614-6233.1 

SUPPLEMEIfTARY  INFORMATION:  Interested 
persons  mfty  submit  a  written  statement 
for  consideration  by  the  Committee  and 
make  an  o^  presentation  of  such. 
Persons  d^iring  to  make  an  oral 
presentation  or  submit  a  written 
statement  ^o  the  Committee  must  notify 
the  point  df  contact  listed  above  no  later 
than  5  p.nj.,  November  18,  2003.  Oral 
presentation  by  members  of  the  public 
will  be  permitted  only  on  Thursday, 
NovemberJ20,  2003,  from  4:45  p.m.  to  5 
p.m.  befor^  the  full  Committee. 
Presentations  will  be  limited  to  two 
minutes.  Number  of  oral  presentations 
to  be  mad^  will  depend  on  the  number 
of  requests  received  from  members  of 
the  public!  Each  person  desiring  to 
make  an  oral  presentation  must  provide 
the  point  (^f  contact  listed  above  with 
one  (1)  co*y  of  the  presentation  by  5 
p.m.,  Nov«  mber  18,  2003  and  bring  35 
copies  of  a  ny  material  that  is  intended 
for  distribi  ition  at  the  meeting.  Persons 
a  written  statement  must 
copies  of  the  statement  to  the 


submittin{ 
submit  35 
DACOWntS  staff  by  5  p.m.  on 


November 


Meeting  Agenda 


Thursday. 

Welcome 
Committe< 

Report 
Reserve 
Female 


Oil 


18,  2003. 


November  20,  2003 

Administrative  Remarks 
Time — Finalizing  Annual 


Uplization  Brief 

cer  Retention  Briefs 


Committee  Time-^Topics  for  FY04 
Public  Forum  (4:45  p.m.-5  p.m.) 

Friday,  November  21,  2003 

Committee  Time — ^Topics  for  FY04 

Committee  Time — ^Process  Seview/ 
Lessons  Learned 

Note:  Exact  order  may  vary. 

Dated:  November  7, 2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-28698  Filed  11-17-03;  8:45  am] 

BILUNQ  CODE  6001-Oe-M 

DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  &e  Privacy  Act  of 
1974,  (5  U.S.C.  552a).  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  18.  2003  iinless  comments  are 
received  which  residt  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon.  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


Dated:  November  7,  2003. 
Patricia  Ti^pings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F03S    AF    SAFPA    D 

SYSTEM  name: 

Your  Guardians  of  Freedom  User 
Database  (March  6,  2003,  68  FR  10704). 

CHANGES: 


RETENTION  AND  DISPOSAL: 

Delete  and  replace  entry  with  'Destroy 
when  the  individual  requests  removal 
from  the  system,  or  one  year  from  the 
last  date  the  record  was  modified  by  the 
individual,  whichever  is  sooner. 


F035    AF    SAFPA    D 
SYSTEM  name: 

Your  Guardians  of  Freedom  User 
Database  (March  6,  2003,  68  FR  10704). 

SYSTEM  location: 

Doe  Anderson  Interactive,  620  W. 
Main  Street,  Louisville,  KY  40202-2933. 

Subsystems  of  the  main  system  may 
be  located  at  the  Public  Affairs  Offices 
at  Air  Force  Bases,  Air  National  Guard 
or  Air  Force  Reserve  or  similar 
installations  to  which  an  individual  is 
assigned. 

CATEGORIES  OF  MUVIOUALS  COVERED  BY  THE 

system: 

Air  Force  personnel.  Air  Force 
Reserve  Command  personnel,  and  Air 
National  Guard  personnel  who 
voluntarily  submit  information  into  the 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes, 
but  is  not  limited  to,  to  name,  current 
grade,  marital  status,  local  address, 
name  and  address  of  spouse,  parents  or 
guardians,  photographs,  name  and 
address  of  civilian  employer. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  an  outreach  program  for 
commanders  to  communicate  with 
families,  civilian  employers,  educators, 
news  media,  and  political  and 
commimity  leaders  about  the  extensive 
role  of  airmen  in  the  war  on  terrorism. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  tJSES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
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or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  civilian  employers  of  Air  Reserve 
Component  personnel  for  piuposes  of 
providing  information  regarding 
employer  and  employee  rights,  benefits, 
and  obligations  imder  the  Uniformed 
Services  Emplojonent  and 
Reemployment  Rights  Act;  to  accord 
appropriate  public  recognition  to  the 
employer  for  his  or  her  support  of  Air 
Force  programs  and  employee 
participation  therein;  and  to  provide 
information  regarding  Air  Force  and  Air 
Reserve  Component  issues,  plans,  and 
operations  and/or  the  involvement  of 
employees  in  such  activities. 

To  family  members,  political  and 
community  leaders,  and  the  news  media 
for  purposes  of  providing  information 
regarding  Air  Force  and  Air  Reserve 
Component  issues,  plans,  and 
operations  and/or  the  involvement  of 
Air  Force  personnel,  active  or  reserve, 
in  such  activities. 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  apply  to  this  system. 

POUCES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  computers  and 
computer  output  products. 

REmEVABILfTY: 

Retrieved  by  individual's  name,  unit 
and  address. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  by  authorized  personnel 
who  are  properly  screened  and  cleared 
for  need-to-know.  Records  in  computer 
storage  devices  are  protected  by 
computer  system  software. 

RETENTION  and  disposal: 

Destroy  when  the  individual  requests 
removal  from  the  system,  or  one  year 
from  the  last  date  the  record  was 
modified  by  the  individual,  whichever 
is  sooner. 

system  manager(s)  and  address: 

Director,  Your  Guardians  of  Freedom, 
Office  of  the  Secretary  of  the  Air  Force, 
Public  Affairs,  SAF/PA,  1690  AF 
Pentagon,  Washington,  DC  20330-1690. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 


use  the  web-based  login  screen  to 
contact  system  administrators  by  e-mail, 
or  should  address  written  requests  to 
Your  Guardians  of  Freedom,  SAF/PA, 
1690  AF  Pentagon,  Washington,  DC 
20330-1690. 

Inquiries  about  a  subsystem  should  be 
addressed  to  the  Public  Affairs  Officer  at 
the  base  or  installation  of  the 
individual's  assignment.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  log  into  the 
system  using  the  usemame  and 
password  they  received  when  they 
initially  registered.  The  web-based  login 
screen  provides  information  to  retrieve 
forgotten  passwords. 

Ladividuals  can  also  address  written 
inquiries  to  Your  Guardians  of  Freedom, 
SAF/PA.  1690  AF  Pentagon, 
Washington,  DC  20330-1690,  or  the 
installation  Public  Affairs  Officer. 
Official  mailing  addresses  are  published . 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records.  - 

C0NTESTM6  RECORD  PROCEDURES: 

Individuals  may  log  into  the  system 
using  the  usemame  and  password  they 
received  when  they  initially  registered 
and  alter  the  information  about  them 
contained  in  the  system. 

Otherwise,  the  Air  Force  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  are  published  in  Air 
Forcfr Instruction  37-132,  32  CFR  part 
806b,  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORKS: 

Information  is  obtained  frx>m  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-28703  Filed  11-17-03;  8:45  am] 

BILLING  CODE  S001-06-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  a  system  of  records 
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notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 

The  amendment  is  required  to  alert 
the  users  of  this  system  of  records  of  the 
additional  requirements  of  the  Health 
Insurance  Portability  and 
Accoimtability  Act  (HIPAA)  of  1996,  as 
implemented  by  DoD  6025.18-R.  DoD 
.  Health  InformationJ*rivacy  Regulation. 
Language  being  added  under  the 
"Routine  Use"  category  is  as  follows: 

Note:  This  system  of  records  contains 
iDdividually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 1&-R)  issued  pursuant 
to  the  Health  Insiuaqce  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025.18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  foimd  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  18,  2003,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-QO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330^1155. 

RM  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force  systems  of 
recc»-ds  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

^  The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  fbllowe<Lby  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  November  7,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F044  AF  SG  Q 
SYSTEM  name: 

Family  Advocacy  Program  Record 
(May  31,  2002,  67  FR  38068). 

CHANGES: 


CATEGORIESOF  RECORDS  IN  THE  SYSTEM: 

Delete  'Records  of  family  member 
exception^  medical  and/or  educational 
needs,  meaical  summaries,  individual 
education^  program  plans,  general 
supportive  documentation  and 
corresponj  ence'. 


ft  Dm 


PURPOSE(S) 

Delete 
educational 
family 
before ' 
and  intervention 


entry  'exceptional 
and/ or  medical  needs  of 
Add  'secondary' 

and  add  'assessment 
before  'activities'. 


mei  abers 
pre  mention 


ROUTINE  USS5  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INClliDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSI  S  OF  SUCH  USES: 

Add  to  t  le  end  of  the  entry  "NOTE: 
This  systei  i  of  records  contains 
individual  y  identifiable  health 
informatio  i.  The  DoD  Health 
Informatio  i  Privacy  Regulation  (DoD 
6025.18-R  issued  pursuant  to  the 
Health  Insurance  Portability  and 
Accountamlity  Act  of  1996,  applies  to 
most  such  health  information.  DoD 
6025 . 1 8-R  may  place  additional 
procedura  requirements  on  the  uses 
and  disclo  iures  of  such  information 
beyond  th«  ise  found  in  the  Privacy  Act 
of  1974  or  [nentioned  in  this  system  of 
records  no  ice.' 


RETMEVABILlrY: 

Add  to 
identificat 


«d 


of  entry  'or  by  other 
on  number'. 


RETENTION  H  W  DISPOSAL: 

Delete  eptry  and  replace  with 
"Hardcop)|/Paper  Records: 
Substantiaed  Maltreatment  Incidents 
and  Unsul^tantiated-Unresolved 
Maltreatment  Incidents:  Destroy  as  a 
family  grofip  25  years  after  the  end  of 
the  calendar  year  in  which  the  case 
review  committee  determination  was 
made  or  treatment  ends. 

Unsubst|mtiated/Did  Not  Occur 
Maltreatment  Incidents:  Destroy  2  years 
after  the  eid  of  the  calendar  year  in 
which  the  case  review  committee 
determination  was  made. 

Secondary  Prevention  Records: 
Destroy  2  iears  after  the  end  of  the 
calendar  year  in  which  the  prevention 
service  was  provided. 

Electronic  Data  in  FAP  Databases: 
Maintained  indefinitely  in  archived  or 
active  stati  is." 


F044    AF 


SG    Q 


SYSTEM  NAM :: 

Family  i  idvocacy  Program  Record. 


SYSTEM  LOCATION: 

Headquarters  United  States  Air  Force, 
Office  of  the  Surgeon  General,  110  Luke 
Avenue,  Room  400,  Boiling  Air  Force 
Base,  Washington,  DC  20332-7050; 

Air  Force  Medical  Operations  Agency, 
Family  Advocacy  Program,  2664  Flight 
Nurse,  Building  801,  Brooks  City-Base, 
TX  78235-5135; 

Major  Conimand  Surgeons'  offices; 
Air  Force  hospitals,  medical  centers  and 
clinics.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 

system: 

All  DoD  beneficiaries  who  are  entitled 
to  care  at  Air  Force  medical  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  suspected  and  established 
cases  of  family  maltreatment, 
assessments  and  evaluations, 
investigative  reports,  check  lists,  family 
advocacy  case  management  team 
minutes  and  reports,  follow-up  and 
evaluative  reports,  correspondence,  and 
any  other  supportive  data  gathered 
relevant  to  individual  family  advocacy 
program  cases.  Secondary  prevention 
records,  assessment  and  survey 
instruments,  service  plans,  and 
chronological  documentation  data. 
Prevention  contact  activity  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Air  Force  instruction  40-301,  Air 
Force  Family  Advocacy  Program,  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  document  the  activities  of  the 
Family  Advocacy  Program  as  they  relate 
to  allegations  of  and  substantiated  cases 
of  family  maltreatment,  secondary 
prevention  assessments  and 
intervention  activities,  assessment  and 
survey  activities;  compile  database  for 
statistical  analysis,  tracking,  and 
reporting;  evaluate  program 
effectiveness  and  conduct  research. 

ROuimausES  OF  records  maintawed  in  the 

SYSTEM,  mCLUOeiG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  any  member  of  the  family  in 
whose  sponsor's  name  the  file  is 
maintained,  in  furtherance  of  treating 
any  member  of  the  family. 

To  the  Attorney  General  of  the  United 
States  or  his  authorized  representatives 


in  connection  with  litigation,  or  other 
matters  under  the  direct  jurisdiction  of 
the  Department  of  Justice. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Air  Force. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government  upon 
request  in  the  performance  of  their 
official  duties  relating  to  review  of  the 
official  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by  this  record  system 
and  for  the  conduct  of  research  studies 
and  relating  to  the  coordination  of 
family  advocacy  programs,  medical  care 
and  research  concerning  family 
maltreatment  and  neglect. 

To  private  organizations  (including 
educational  institutions)  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  Federal 
government  and  the  public.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
firom  records  used  for  research  studies. 

To  officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Air  Force  are  used  must 
be  approved  by  the  Surgeon  General  of 
the  Air  Force. 

To  officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs. 

To  the  Federal,  state  or  local 
governmental  agencies  when 
appropriate  in  the  counseling  and 
treatment  of  individuals  or  when 
involved  in  child  abuse  or  neglect. 

To  authorized  surveying  bodies  for 
professional  certification  and 
accreditations. 

To  the  individual  organization  or 
government  agency  as  necessary  when 
required  by  Federal  statute,  E.O..  or  bv 
treaty. 

Drug/ Alcohol  and  Family  Advocacy 
information  maintained  in  connection 
with  Abuse  Prevention  Programs  shall 
be  disclosed  only  in  accordance  with 
applicable  statutes. 

The  DoD  'Blanket  Routine  Uses*  set 
forth  at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
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notices  apply  to  this  system,  except  as 
stipulated  in  the  'NOTE'  below. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  requested,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  herein,  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  DoD  'Blanket 
Routine  Uses'  do  not  apply  to  these  types  of 
records. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025.1»-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
in  computers,  and  on  computer  output 
products. 

retrievabhjty: 

Records  are  retrieved  by  the  name  and 
Social  Security  Number  of  the  sponsor 
or  the  sponsor's  spouse  or  by  other 
identification  number. 

SAFEGUARDS: 

Records  are  maintained  in  various 
tjrpes  of  lockable  filing  equipment  in 
monitored  or  controlled  access  lockable 
rooms  or  areas.  Records  are  accessible 
only  to  authorized  personnel  that  are 
properly  screened  and  trained. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
by  password  or  other  user-code  systems. 
Records  on  computer  storage  devices  are 
protected  by  computer  system  security 
software  or  physically  stored  in  lockable 
filing  equipment. 

RETENTION  AND  DISPOSAL: 
HARDCOPY/PAPER  RECORDS: 

Substantiated  Maltreatment  Incidents 
and  Unsubstantiated-Unresolved 
Maltreatment  Incidents:  Destroy  as  a 
family  group  25  years  after  the  end  of 
the  calendar  year  in  which  the  case 


review  committee  determinstion  was 
made  or  treatment  ends. 

Unsubstantiated/Did  Not  Occur 
Maltreatment  Incidents:  Destroy  2  years 
after  the  end  of  the  calendar  year  in 
which  the  case  review  committee 
determination  was  made. 

Secondary  Prevention  Records: 
Destroy  2  years  after  the  end  of  the 
calendar  year  in  which  the  prevention 
service  was  provided. 

Electronic  Data  in  FAP  Databases: 
'Maintained  indefinitely  in  archived  or 
active  status.' 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief,  Air  Force  Medical  Operations' 
Agency,  Family  Advocacy  Division, 
2664  Flight  Nurse,  Building  801,  Brooks 
City-Base,  TX  78235-5135.  Major 
Command  Surgeons,  and  Commanders 
of  Air  Force  medical  treatment  facilities. 
Official  mailing  addresses  are  pubhshed 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Family  Advocacy 
Officer  at  the  Air  Force  medical 
treatment  facility  where  services  were 
provided.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

Request  should  include  the  names 
and  Social  Security  Numbers  of  the 
individual  and  sponsor  concerned. 

RECORD  ACCESS  PROCEDURES:' 

Individuals  seeking  to  access  their 
records  in  this  system  should  address 
requests  to  the  Patient  Affairs  Officer  at 
the  Air  Force  medical  treatment  facility 
where  services  were  provided.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

Request  should  include  the  names 
and  Social  Security  Nmnbers  of  the 
individual  and  sponsor  concerned. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  reports  from  physicians  and 
other  medical  department  personnel; 
reports  and  information  from  other 
sources  including  educational 
institutions,  medical  institutions,  law 
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enforcement  agencies,  public  and 
private  health  and  welfare  agencies,  and 
witnesses. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt     - 
pursuant  to  5  U.S.C.  552a{k)(2). 
However,  if  an  individual  is  denied  any 
right,  privifege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
would  reveal  the  identify  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b)(1).  (2).  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  806b. 

[FR  Doc.  03-28700  Filed  11-17-03;  8:45  am] 

BtLLMG  CODE  S001-06-«> 


DEPARTMErn-  OF  DEFENSE 

Depertment  ofthe  Air  Force 

PrtvBcy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 

The  amendment  is  required  to  alert 
the  users  of  this  system  of  records  of  the 
additional  requirements  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996,  as 
implemented  by  DoD  6025. 18-R,  DoD 
Health  Information  Privacy  Regulation. 
Language  being  added  imder  the 
'Routine  Use'  category  is  as  follows: 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  PoD  6025.18-R)  issued  piu^uant 


to  the  Healfli  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  healtn  infonnation.  DoD  6025. 18-R  may 
place  addit  onal  procedural  requirements  on 
the  uses  an  i  disclosures  of  such  information 
beyond  tha  >e  found  in  the  Privacy  Act  of 
1974  or  me  itioned  in  this  system  of  records 
notice. 

DATES:  Th  IS  proposed  action  will  be 
effective  \  rithout  further  notice  on 
December  18,  2003,  unless  comments 
are  received  which  result  in  a  contrary 
determin^ion. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Pri^iacy  Act  Manager,  Office  of  the 
Chief  Infotmation  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330J-1155. 

FOR  FURT«R  INFORMATION  CONTACT:  Mrs. 
Anne  Roltns  at  (703)  601^043. 
SUPPLEME^ARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  ndtices  subject  to  the  Privacy 
Act  of  IQ^l.  (5  U.S.C.  552a).  as 
amended, Ihave  been  published  in  the 
Federal  Roister  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  follpwed  by  the  notice,  as 


amended, 
proposed 


published  in  its  entirety.  The 
miendments  are  not  within 
the  purvie  w  of  subsection  (r)  of  the 
Privacy  A  :t  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submissioa  of  a  new  or  altered  system 
report. 

Dated:  November  7,  2003. 
Patricia  L.  Toppings, 

Alternate  C  SD  Federal  Register  Liaison 
Officer,  Dej  >artinent  of  Defense. 
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SYSTEM  NAI(E 

United 
Radiation 
1997,  62 


CHANGES: 

*  * 


SG    O 


States  Air  Force  Master 
Exposure  Registry  (June  11, 
31793). 


IR 


AUTHORITY  I  'OR  MAINTENANCE  OF  THE  SYSTEM: 

Replace  'Regulation  161-28, 
Persoimel  Dosimetry  Program'  with 
'Instructit  n  48-148,  Ionizing  Radiation 
Protection.  Air  Force  Instruction  40- 
201,  Managing  Radioactive  Materials  in 
the  USAFI  and  Air  Force  Instruction  48- 
125,  The  U.S.  Air_Force  Persoimel 
Dosimetrf  Program". 

PURPOSE(St 

Replace!  'USAF  Occupational  and 
Environmlental  Health  Laboratory 
(OEHL)'  vtith  '311th  Human  Systems 
Wing's  Air  Force  Institute  for 
Environment  Safety,  and  Occupational 
Health  Ri*k  Analysis  (AFIERA), 
Radiation  Surveillance  Division  (SDR)'. 


ROUTINE  USES  OF  HKORDS  MAMTAMEO  IN  TME 
SYSTEM,  INCUNMNQ  CATEQORES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES:  ^ 

Add  to  end  of  entiy  'NOTE:  This 
system  of  records  contains  individually 
identifiable  health  infonnation.  The 
DoD  Health  Information  Privacy 
Regulation  (DoD  6025.18-R)  issued 
pursuant  to  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996,  applies  to  most  such  health 
information.  DoD  6025.18-R  may  place 
additional  procedural  requirements  on 
the  uses  and  disclosures  of  such 
information  beyond  those  found  in  the 
Privacy  Act  of  1974  or  mentioned  in  this 
system  of  records  notice.' 


STORAGE: 

Replace  entry  with  "Maintained  in 
computers  and  on  computer  output 
products." 


F044    AF    SG    O 
SYSTEM  NAME: 

United  States  Air  Force  Master 
Radiation  Exposure  Registry. 

SYSTEM  LOCATION: 

United  States  Air  Force  Institute  for 
Environment,  Safety,  and  Occupational 
Health  Risk  Analysis  (AFIERA),  Brooks 
City-Base,  TX  78235-5103;  Air  Force 
medical  centers,  hospitals  and  clinics; 
Air  Force  operating  locations  and 
installations  using  soiuces  of  ionizing 
radiation.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:  ~  * 

All  persoimel  currently  enrolled  in  or 
having  been  monitored  under  the 
USAF's  Personnel  Dosimetry  Program  or 
on  whom  the  Air  Force  has  performed 
a  bioassay  for  radioactive  materials 
since  1960.  This  includes  Air  Force 
military  and  civilian  employees; 
military  and  civilian  employees  of  other 
Components  and  the  Department  of 
Defense;  and  some  employees  of  other 
federal  agen.cies  and  civilian 
contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  radiation  dosimetry  (film 
badge  or  thermoluminescent  dosimeter) 
results  in  monthly  and  lifetime 
cumulative  periods  and  results  of 
bioassays  for  radioactive  materials  in 
the  body. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  20.401(a)  and  (c),  10  Chapter 
I,  Code  of  Federal  Regulations  (10  CFR 


20.401(a)(c})  as  directed  by  E.O.  12196, 
29  CFR  1910.96(b){2)(iii),  (n)  and  (o), 
implemented  by  Air  Force  Instruction 
48-148,  Ionizing  Radiation  Protection, 
Air  Force  Instruction  40-201,  Managing 
Radioactive  Materials  in  the  USAF,  and 
Air  Force  Instruction  48-125,  The  U.S. 
Air  Force  Personnel  Dosimetry  Progreun 
and  the  USAF  Master  Radiation 
Exposure  Registry. 

PURPOSE(S): 

311th  Hmnan  Systems  Wing's  Air 
Force  Institute  for  Environment  Safety, 
and  Occupational  Health  Risk  Analysis 
(AFIERA),  Radiation  Surveillance 
.  Division  (SDR):  To  maintain  a 
cumulative  record  of  occupational 
exposure  to  ionizing  radiation  on  each 
radiation  worker  monitored  under  the 
USAF's  personnel  dosimetry  program  as 
required  by  Public  Law;  to  provide  a 
copy  of  ail  individual's  record  to  any 
future  employer  of  that  individual  who 
makes  a  proper  request  for  it  as 
provided  for  by  law;  to  provide 
individuals  a  copy  of  their  Air  Force 
occupational  radiation  exposure  history; 
to  provide  information  about  an 
individual's  ionizing  radiation  exposuiB 
history  to  medical  p^^onnel 
responsible  for  radiation  safety  and  the 
individual's  health  care,  and  the 
individual's  supervisor;  to  provide 
information  about  radiation  exposures 
resulting  from»radiation  accidents  or 
incidents  to  authorized  investigators  of 
such  events  and  the  Nuclear  Regulatory 
Commission  (NRC)  or  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration  (DOL/OSHA);  for  use  in 
epidemiological  and  statistical  studies 
to  determine  the  effectiveness  of  Air 
Force-wide  radiological  health 
programs,  trends  in  exposure  doses, 
exposiuB  experiences  of  selected 
occupational  groups  and  similar  studies. 

Medical  persoimel: — To  determine 
the  requirements  for  occupational 
physical  examinations  and  assess 
whether  an  individual's  medical 
condition  may  be  related  to  his  or  her 
radiation  exposure;  to  use  in 
formulating  recommendations  to 
supervisors  on  requirements  to  remove 
or  limit  an  individual  from  further  work 
with  ionizing  radiation  sources;  to 
determine  the  need  for  investigation  of 
workplace  enviroiunents  for  abnormal 
radiation  exposure  conditions;  to 
formulate  recommendations  for 
modifications  of  facilities,  equipment  or 
procedures  to  limit  workers'  radiation 
exposures  to  as  low  as  reasonably 
achievable;  to  assist  in  developing 
worker  education  programs  on  local 
radiation  hazards. 

Employees'  supervisors: — To 
determine  whether  employee  can 
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continue  to  work  in  a  given  radiation 
environment;  to  determine  radiation 
exposures  to  personnel  associated  with 
a  given  task;  to  implement 
improvements  in  facilities,  equipment, 
or  procedures  to  reduce  worker 
exposures  to  as  low  as  reasonably 
achievable;  to  assist  in  local  worker 
education  about  occupational  radiation 
hazards. 

Individuals:— To  be  aware  of  their 
lifetime  radiation  exposures  and  aid  in 
making  persoucd  judgments  about  the 
occupational  radiation  hazards  of  their 
enviromnent  and  in  fulfilling  their 
individual  responsibilities  for  radiation 
safety. 

Investigators  of  radiation  accidents  or 
incidents: — To  assist  in  determining  the 
possible  causes  of  such  an  event  and 
recommended  measures  to  prevent 
recurrence;  to  determine  the  severity  of 
the  event  and  possible  long  term 
consequences  to  individuals  involved  in 
it  or  future  similar  events. 

NRC  and  DOL/OSHA:— To  use  in 
formulating  or  enforcement  of  national 
policies  and  regulations  for  protection 
of  workers  from  ionizing  radiation 
sovirces  in  their  occupational 
environment 

Future  employers: — To  use  as  the 
basis  for  continuing  the  lifetime 
cumulative  record  on  individuals  as 
required  by  Public  Law  and  to  use  for 
all  purposes  for  which  the  current 
employer  uses  these  records. 

ROUTINE  USES  OF  RECORDS  MMNTAINEO  IN  THE 
SYSTEM,  mCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 

Note:  This  system  of  records  contains 
individually  identifiable  health  information. 
The  DoD  Health  Information  Privacy 
Regulation  (DoD  6025. 18-R)  issued  pursuant 
to  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996,  applies  to  most 
such  health  information.  DoD  6025. 18-R  may 
place  additional  procedural  requirements  on 
the  uses  and  disclosures  of  such  information 
beyond  those  found  in  the  Privacy  Act  of 
1974  or  mentioned  in  this  system  of  records 
notice. 


POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAMMQ,  AND 
mSPOSING  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Maintained  in  computers  and  on 
computer  output  products. 

retrievabiuty: 

Retrieved  by  name  or  Social  Security 
Number. 

safeguards: 

Records  Air  Force  Institute  for 
Environment,  Safety,  and  Occupational 
Health  Risk  Analysis  (AFIERA/SDRD) 
are  accessed  by  custodian  of  the  record 
system  and  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties  and 
are  controlled  by  computer  system 
software  and  personnel  screening. 
Records  at  installations  are  accessed  by 
medical  personnel  in  performance  of 
their  official  duties.  Records  are 
controlled  by  personnel  screening. 

retention  AND  disposal: 

Records  are  permanent  at  Air  Force 
Institute  for  Enviromnent,  Safety,  and 
Occupational  Health  Risk  Analysis 
(AFIERA/SDRD).  Utest  cumulative 
history  entered  in  an  individual's 
medical  record  is  retained  for  the  life  of 
the  medical  record.  Records  retained  by 
installation  medical  personnel  and 
supervisors  for  one  year,  then  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  macerating,  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Radiation  Protection  Division, 
Air  Force  Medical  Service  Agency,  110 
Luke  Avenue,  Room  405,  Boiling  AFB 
DC  20032-7050. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Radiation  Protection 
Division,  (AFMOA/SGZR).  110  Luke 
Avenue,  Room  405,  Boiling  Air  Force 
Base,  DC  20032-7050,  or  visit  the  Air 
Force  Institute  for  Environment  Safety, 
and  Occupational  Health  Risk  Analysis 
(AFIERA)/SDRD,  2350<;illingham 
Drive,  Brooks  City-Base,  TX  78235- 
5103. 

Information  required  for  identification 
of  an  individual  record  is:  Full  name. 
Social  Sfecurity  Number  and  Service 
Nmnber(s)  if  different  from  Social 
Security  Number.  If  the  request  is  from 
other  than  the  individual  to  whom  the 
records  pertain,  a  signed  authorization 
by  the  individual  to  release  the  records 
to  the  requester  is  required. 
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RECORO  ACCESS  PfWCCDUnES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Radiation  Protection 
Division.  (AFMOA/SGZR),  110  Luke 
Avenue,  Room  405,  Boiling  Air  Force 
Base.  DC  20032-7050.  or  visit  the  Air 
Force  Institute  for  Environment  Safety, 
and  Occupational  Health  Risk  Analysis 
(AFI£RA)/SDRD,  2350  Gillingham 
Drive,  Brooks  Qty-Base,  TX  78235- 
5103. 

Information  required  for  identification 
of  an  individual  record  is:  Full  name,_ 
Social  Security  Number  and  Service 
Number(s)  if  different  from  Social 
Security  Niunber.  If  the  request  is  from 
other  than  the  individual  to  whom  the 
records  pertain,  a  signed  authorization 
by  the  individual  to  release  the  records 
to  the  requester  is  required. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  previous 
employers;  other  components  and 
civilian  or  government  agencies 
responsible  for  conducting  a  radiation 
protection  program  and  personnel 
dosimetry  at  an  individual's  workplace; 
and  medical  institutions. 

EXEMPTKNIS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  03-28701  Filed  11-17-03;  8:45  am] 

8IUMO  CODE  S001-06-l> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

NoUce  of  intent  Tt>  Prepare  an 
Environmental  impact  Statement  (EIS) 
for  the  Real  Property  Master  Plan 
(RPMP)  and  Real  Property  Exchange 
(RPX)  for  the  Paries  Reserve  Forces 
Training  area  (RFTA),  Dulilin,  CA 


AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army's  Installation 
Management  Agency-Army  Reserve 
Division  (IMA-ARD)  and  Parks  RFTA 
intend  to  prepare  an  EIS  in  support  of 
the  installation's  RPMP  and  RPX.  The 
RPMP  presents  a  plan  for  rapid 
redevelopment  of  the  cantonment  area 
of  Parks  RFTA,  with  182  acres  of  the 
current  cantonment  area  being 
transferred  out  of  Federal  ownership 


under  the  RPX  program.  These  actions 
have  the  potential  to  significantly  affect 
certain  natural,  economic,  social,  and 
cultural  resources  in  and  adjacent  to 
Parks  RFTIA.  The  EIS  will  evaluate  the 
environmi  intal  impacts  associated  with 
the  implei  aentation  of  the  RPMP/FPX 
and  other  alternatives,  while  also 
developin  ;  mitigation  measures  when 
appropria  e. 

ADORESSu:  Interested  parties  desiring 
additiona  information  regarding  this 
proposed  iroject  or  to  be  placed  on  a 
project  in  Qrmation  mailing  list  can 
contact:  Ii  stallation  Management 
Agency — .  Vrmy  Reserve  Division 
(SFIM-AI  /Mr.  Borchardt),  1401  Deshler 
Street,  Foi  t  McPherson,  Georgia  30330- 
2000. 

FOR  FURTN  ER  INFORMATION  CONTACT: 
Installatioh  Management  Agency — 
Army  Reserve  Division  (SFIM-AR/Mr. 
Borchardti,  1401  Deshler  Street,  Fort 
McPherson,  Georgia  30330-2000  or  by 
sending  electronic  mail  to 
david.hon  :hardt.JMWaUer@usarc- 
emh2.arm  y.mil. 

SUPPLEMEI ITARY  INFORMATION:  The 

strategic  1  )cation  of  the  Parks  RFTA  in 
northern  (talifomia  makes  it  the  most 
accessible  and  economic  training 
resource  f  )r  over  250  Reserve 
componei  t  imits  supporting  over  20,000 
Reservistsi  The  installation  supports 
combined  training  space  and  facilities 
for  the  Ar  ned  Forces,  and  other  Federal 
and  local  tgencies  in  the  north  central 
part  of  California.  The  IMA-ARD  has 
prepared  tn  RPMP  that  proposed  a 
program  ftir  revitalizing  the  installation 
infrastrucnire  and  accelerating  facility 
replacements. 

The  RP|1P  for  Parks  RFTA  was 
completed  in  November  2002.  The 
RPMP  prcnoses  approximately  1.3 
million  scmiare  feet  of  new  buildings/ 
structures! and  approximately  370,000 
square  feet  of  parking  area.  The  majority 
of  the  existing  structxires  on  Parks  RFTA 
were  intended  to  be  temporary  and  are 
inadequate  for  today's  military 
personnel' and  lifestyle.  The  RPMP 
proposes  the  modernization  of  facilities 
to  meet  this  troop  training  requirements 
and  amenities  that  are  consistent  to  the 
private  sector. 

Alternatives  to  be  considered  include 
(1)  no  action,  (2)  incremental 
modernization  utilizing  existing 
cantonmeht  area,  and  (3)  accelerated 
modernization  in  a  redeveloped 
compactell  cantonment  area.  These 
alternatives  will  be  refined  and  other 
alternatives  may  be  developed  further 
during  thf  preparation  of  the  EIS  as  a 
result  of  ijublic  input  and 
environmental  analysis,  the  study  area 
for  the  en  rironmental  analysis  will  be 


the  Cantonment  Area  and  a  small 
portion  of  the  Training  .^rea  of  Parks 
RFTA  and  the  surrounc^ng  conmiunity. 

Issues:  Parks  RFTA  contains 
approximately  2,500  acres  of  which 
approximately  500  acres  are  located  in 
the  Cantonment  Area.  The  majority  of 
the  RPMP  involves  the  redevelopment 
of  the  Cantonment  area.  The  EIS  will 
analyze  potential  impacts  to  resources, 
which  are  expected  to  include  natural 
resources,  cultural  resources, 
archaeological  resoiux:es,  human  health 
and  safety,  socioeconomics,  land  use 
changes,  air/noise/traffic  impacts,  and 
other  impacts  that  will  be  identified 
through  the  scoping  process  and  other 
analysis  in  the  EIS. 

Scoping:  A  public  scoping  meeting 
will  be  held  in  close  proximity  to  Parks 
RFTA.  The  date  and  tinae  of  these 
meetings  will  be  annoimced  in  the 
general  media  and  will  be  at  times  and 
locations  convenient  to  the  public.  A 
scoping  letter  will  be  sent  to  interested 
organizations,  individuals,  Federal, 
state,  and  local  agencies  inviting 
attendance.  To  be  considered  in  the  EIS, 
comments  and  suggestions  should  be    " 
received  no  later  4han  15  days  following 
the  public  scoping  meeting. 

Dated:  November  7,  2003. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environmental,  Safety  and  Occupational 
Health)  OASA(IS-E). 

[FRDoc.  03-28723  Filed  11-17-03;  8:45  am] 
BILUNG  CODE  371(HI»-H 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Notice  of  Availability  (NOA)  of  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Construction  of  the 
Thomas  Jefferson  Hail  (Cadet 
Ubrary— Learning  Center)  and  Other 
Cadet  Zone  Activities  Within  the  United 
States  Military  Academy  (USMA),  West 
Point,  NY 

agency:  U.S.  Military  Academy, 
Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

summary:  This  announces  the 
availability  of  the  FEIS  that  assesses  the 
potential  enviroimiental  impacts  of  the 
design,  construction  and  operation  of 
the  new  Cadet  Library — ^Learning 
Center,  identified  as  Thomas  Jefferson 
Hall,  and  other  Cadet  Zone  Activities  at 
USMA. 

DATES:  The  waiting  period  for  the  FEIS 
will  end  30  days  after  publication  of  the 
NOA  in  the  Federal  Roister  by  the  U.S. 
Environmental  Protection  Agency. 


ADDRESSES:  To  obtain  copies  of  the  FEIS 
or  submit  comments,  contact  Douglas  R. 
Cubbison,  Acting  NEPA  Ck)ordinator, 
Directorate  of  Housing  &  Public  Works. 
Engineering  Plans  &  Services  Division, 
Building  667  Ruger  Road,  West  Point, 
New  York  10996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  R.  Cubbison  at  (845)  938-3522, 
by  fax  at  (845)  938-2529,  by  e-mail  at 
yd5777@exmail.usma.army.mil,  or  by 
mail  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  FEIS  is  to  analyze 
significant  issues  and  information 
relevant  to  environmental  concerns 
regarding  the  proposed  and  alternative 
actions  related  to  academic 
modernization  activities  within  the 
Cadet  Zone  at  the  USMA. 
Modernization  activities  include  the 
construction  of  a  new  library  and 
learning  center,  potential  demolition  of 
structures  that  no  longer  contribute  to 
the  USMA  mission,  and  construction  of 
new  facilities  to  support  the  USMA 
mission  and  modernize  the  Cadet  Zone. 
These  actions  are  needed  to  fulfill 
current  and  future  needs  for  library  and 
learning  space  necess^  to  maintain 
university  accreditation  and  academic 
excellence,  and  to  update  existing  cadet 
facilities. 

Potential  consequences  of  the 
proposed  project  identified  during 
interagency  and  public  scoping 
meetings,  and  addressed  in  this  FEIS, 
include  impacts  to  cultural  and  visual 
resources.  In  particular,  these  concerns 
involve  the  existing  significant 
viewsheds  of  the  Cadet  Zone  and  the 
configiu-ation  and  orientation  of  the  new 
library  on  the  preferred  site.  The  Army 
anticipates  that  cultural  and  visual 
resources  will  be  affected  by  the 
implementation  of  the  proposed  action. 
The  Army  has  responded  to  these 
concerns  by  modifying  elements  of  the 
proposed  action,  including  the  massing 
of  the  proposed  building  and 
architectural  featiues  of  its  facades. 

Secondary  and  cumulative  impacts 
also  were  evaluated  for  the  proposed 
and  alternative  actions,  as  well  as 
ongoing  and  recently  completed  projects 
and  recently  foreseeable  futiu-e  actions. 
The  analyses  indicate  that  adverse 
environmental  consequences,  such  as 
the  alteration  of  existing  significant 
viewsheds,  would  be  balanced  by 
beneficial  effects,  such  as  the 
modernization  of  the  Cadet  Zone,  the 
continuation  of  USMA  accreditation 
and  an  enhanced  academic 
environment. 

The  Army  has  considered  agency 
concerns  and  responded  by 
incorporating  recommended  changes  in 
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the  design  of  the  proposed  action. 
Potential  adverse  environmental 
impacts  to  cultural  and  visual  resources 
will  be  properly  mitigated  through  a 
Programmatic  Agreement  with  the  New 
York  Office  of  Parks,  Recreation  and 
Historic  Preservation,  the  Advisory 
Council  on  Historic  Preservation  and 
the  National  Park  Service. 

Comments  on  the  FEIS  received 
dining  the  30-day  waiting  period  will  be 
considered  in  preparation  of  the  Record 
of  Decision.  Copies  of  the  FEIS  are 
available  for  review  at  the  following 
libraries:  USMA  Post  Library  (Building 
622),  USMA  Cadet  Library  (Building 
757),  Cold  Spring  Public  Library, 
Highland  Falls  Public  Library.  Cornwall 
Public  Library  and  Garrison  PubUc 
Library. 

Dated:  November  6,  2003. 
Raymond  J.  Fatz, 

Depu  ty  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASAdS-IE). 
[FR  Doc.  03-28724  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 


SUMMARY:  The  Department  of  the  Army 
is  amending  two  systems  of  records 
notices  in  its  existing  inventory  t)f 
records  systems  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  18,  2003,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Department  of  the  Army, 
Freedom  of  Information/Privacy  Act 
Office,  U.S.  Army  Records  Management 
and  Declassification  Agency,  Attn: 
TAPC-PDD-FP.  7798  Cissna  Road, 
Suite  205,  Springfield,  VA  22153-3166. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-71 3  7/DSN 
656-7137. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 


below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  November  7,  2003. 

Fatrida  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

AOOOIa    TAPC 

SYSTEM  name: 

Office  Visitor/Commercial  Solicitor 
Files  (February  22,  1993,  58  FR  10002). 

CHANGES: 

SYSTEM  identifier: 

Delete  entry  and  replace  with  'AOOOIa 
U.S.  AHRC 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Add  to  entry  'Social  Security  Niunber' 
and  'and  the  results  of  a  law 
enforcement  records  check." 


AOOOIa    US    AHRC 
SYSTEM  name: 

Office  Visitor/Commercial  Solicitor 
Files. 

SYSTEM  location: 

Segments  may  be  maintained  at 
Headquarters,  Department  of  the  Army, 
staff,  field  operating  agencies, 
commands,  installations,  and  activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

categories  of  mOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Visitors  to  Army  installations/ 
activities  and/or  commercial  solicitors 
who  represent  an  individual,  firm, 
corporation,  academic  institution,  or 
other  enterprise  involved  in  official  or 
business  transactions  with  the 
Department  of  the  Army  and/or  its 
elements. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Individual's  name.  Social  Security 
Number,  name  and  address  of  firm 
represented,  person/office  visited, 
purpose  of  visit,  status  of  individual  as 
regards  past  or  present  affiliation  with 
the  Department  of  Defense,  and  the 
results  of  a  law  enforcement  records 
check. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army, 
Army  Regulation  210,  Commercial 
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Solicitation  on  Army  Installations;  and 
E.O.  9397  (SSN). 

WIW0M(8): 

To  provide  inf(»ination  to  officials  of 
the  Aimy  responsible  for  monitoring/ 
controlling  visitor's/solicitor's  status 
and  detomining  purpose  of  visit  so  as 
to  preclude  conflict  of  interest. 

MUTME  USES  OF  REOOROS  MUMTAMEO  IN  THE 
SVSIBi,  MCtUOMG  CATEQOfOES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
-  disposing  of  records  in  the  system: 

storage: 
Paper  records  in  file  folders. 

RETmEVAWUTY: 

By  name  of  visitor/solicitor. 

SAFEQUAROS: 

Records  are  maintained  in  file 
cabinets  with  access  limited  to  officials 
having  need  therefore. 

RETENTION  AND  OtSPOSAL: 

Retained  for  one  year  after  which 
records  are  destroyed. 

SVSTBi  IIANAGER(S)  AND  ADDRESS: 

Commander,  United  States  Army 
Human  Resoiuces  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400. 

NOmCATKM  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander/supervisor  maintaining  the 
information.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  the  full 
name  and  other  information  verifiable 
from  the  record  itself. 

RECOnO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  commander/supervisor 
maintaining  the  information.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  of  records  notices. 


Individu^  should  provide  the  full 
name  and  Other  information  verifiable 
from  the  record  itself. 

CONTESTING  Record  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  ihitial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFRpart  505;  or  may  be  obtained 
from  the  sybtem  manager. 

RECORD  SOUl|cE  CATEGORIES: 

From  thel  individual. 

EXEMPTIONS  ^LAIHED  FOR  THE  SYSTEM: 

None. 


A0601-222 


USMEPCOM 


SYSTEM  NAMI : 

Armed  Services  Military  Accession 
Testing  {S«3tember  8,  2003,  68  FR 
52908). 

CHANGES: 


CATEGORIES  tP  RECORDS  IN  THE  SYSTEM: 

Add  to  tl^e  end  of  the  entry  'and  test 
scores'. 


PURPOSE(S): 

Add  a  nAf  sentence  to  the  entry  'The 
data  is  usee  on  a  continuing  basis  for 
the  purpose  of  regeneration  of  scores 
and  reclassification,  score  quality 
evaluation  J  and  miscellaneous  research 
activities.' 


A0601-222 


SYSTEM  L0C4  PON 

U.S.  Miliary 
Command, 
Chicago,  IL 


USMEPCOM 


SYSTEM  NAMI : 

Armed  S  srvices  Military  Accession 
Testing. 


Entrance  Processing 
2834  Green  Bay  Road,  North 
60064-3094. 


CATEGORIES  I  >F  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individu  lis  who  have  been 
administer  sd  a  version  of  the  Armed 
Services  V<  tcational  Aptitude  Battery 
(ASVAB),  1  a  include  those  who 
subsequent  ly  enlisted  and  those  who 
did  not.  Th  is  applies  to  high  school, 
college,  Na  ional  Civilian  Community 
Corps,  and  vocational  students  who 
have  participated  in  the  DoD  Student 
Testing  Prdgram  (STP),  as  well  as 
civilian  applicants  to  the  military 
services  aikl  active  duty  Service 
members.  [ 

CATEGORIES  t>F  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  Social  Seciu-ity 
Number,  a<  dress,  telephone  nimiber, 


date  of  birth,  sex,  ethnic  group 
identification,  educational  grade,  rank, 
booklet  nimiber  of  ASVAB  test, 
individual's  plans  after  graduation,  and 
individual  item  responses  to  ASVAB 
subtests,  and  test  scores. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  133,  Under  Secretary  of 
Defense  for  Acquisition,  Technology, 
and  Logistics;  10  U.S.C.  3013,  Secretary 
of  the  Army:  Army  Regulation  601-222, 
Armed  Services  Military  Personnel 
Accession  Testing  Programs;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  establish  eligibility  for  enlistment; 
verify  enlistment  and  placement  scores; 
verify  retest  eligibility;  and  provide 
aptitude  test  scores  as  an  element  of 
career  guidance  to  participants  in  the 
DoD  Student  Testing  Program.  The  data 
is  also  used  for  research,  marketing 
evaluation,  assessment  of  manpower 
trends  and  characteristics;  and  related 
statistical  studies  and  reports.  The  data 
is  used  on  a  continuing  basis  for  the 
purpose  of  regeneration  of  scores  and 
reclassification,  score  quality 
evaluation,  and  miscellaneous  research 
activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows:  The  DoD 
'Blanket  Routine  Uses'  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
systems  of  records  notices  also  apply  to 
this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSVIG,  RETAINING,  AND 
DISPOSING  (Sf  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  and 
electronic  storage  media. 

RETRIEVABIUTY: 

By  individual's  name  and  Social 
Security  NumbCT. 

SAFEGUARDS: 

Access  to  records  is  restricted  to 
authorized  personnel  having  an  official 
need-to-know.  Automated  data  systems 
are  protected  by  user  identification  and 
manual  contro^. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (imtil  the 
National  Archives  and  Records 
Administration  has  approved  the 
disposition,  treat  records  as  permanent). 
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SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Commander,  U.S.  Military  Entrance 
Processing  Command,  2834  Green  Bay 
Road,  North  Chicago,  IL  60064-3094. 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Military  Entrance 
Accessing  Command,  2834  Green  Bay 
Road,  North  Chicago,  EL  60064-3094. 

Individual  should  provide  his/her  full 
name,  Social  Security  Number,  date 
tested,  address  at  the  time  of  testing, 
and  signature. 

record  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  them  contained  in 
this  system  should  address  written 
inquiries  to  the  Commander,  U.S. 
Military  Entrance  Processing  Command, 
2834  Green  Bay  Road,  North  Chicago,  IL 
60064-3094. 

Individual  should  provide  his/her  full 
name.  Social  Security  Number,  date 
tested,  address  at  the  time  of  testing, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORKS: 

From  the  individual  and  ASVAB 
tests. 

EXEMPTIONS  CLAWED  FOR  THE  system: 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  se^ce  may  be 
"  exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c),  and  (e)  and  pubUshed  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  03-28702  Filed  11-17-03;  8:45  am] 

BKUNG  CODE  5001-06-P 


ACTION:  Notice  to  alter  systems  of 
records. 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 


SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The  alteration 
consists  of  adding  new  records  being 
maintained  and  the  purpose(s) 
therefore,  and  revises  two  existing 
routine  uses. 

dates:  This  action  will  be  effective 
without  further  notice  on  December  18, 
2003,  imless  comments  ase  received  that 
would  result  in  a  contrary 
determination. 

AOORCSSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
B,  8725  Jolm  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 

FOR  FURTHER  INFORMATKNH  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 

SUPPLBIENTARy  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  be«i  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  October  28,  2003,  to  the 
House  Conunittee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  AfEairs,  and  the  Office  of 
Management  and  Bucket  (OMB) 
piusuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Fedmal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  November  7,  2003. 

Patricia  L.  Tt^pings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  erf  Defense. 

8335.01  CAH 

SYSTEM  NAME:  * 

Training  and  Employee  Development 
Record  System  (August  3,  1999,  64  FR 
42101). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  'CAH'  from  entry. 


'Electronic  records  may  contain 
computer  logon  and  password  data." 

*  *     .  *        •        « 

AUTHONmr  FOR  MAINTENANCE  OF  THE  system: 

Delete  entry  and  replace  with  '5 
U.S.C.  chapter  41,  The  Govenmient 
Employees  Training  Act,  10  U.S.C.  1701 
et  seq..  Defense  Acquisition  Workforce 
Improvement  Act;  E.O.  9397  (SSN);  E.O. 
11348,  Providing  for  the  further  training 
of  Government  employees,  as  amended 
by  E.O.  12107,  Relating  to  the  Qvil 
Service  Commission  and  labor- 
management  in  the  Federal  Service;  5 
CFR  part  410,  Office  of  Personnel 
Management-Training. ' ' 

*  *        •        *        • 

PURPOSE(S): 

Delete  entry  and  replace  with 
'Information  is  used  to  manage  and 
administer  training  and  development 
programs;  to  identify  individu^  training 
needs;  to  screen  and  select  candidates 
for  training;  and  for  reporting  and 
financial  forecasting,  tracking, 
monitoring,  assessing,  and  payment 
reconciliation  purposes.  Statistical  data, 
with  air  personal  identifiers  removed,     - 
are  used  to  compare  hours  and  costs 
aUocated  to  training  among  different 
DLA  activities  and  different  types  of 
employees." 


ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCtUDMG  CATEQORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Replace  fourth  paragraph  with  'To 
Federal,  state,  and  local  agencies  and 
oversight  entities  to  track,  manage,  and 
report  on  mandatory  training 
requirements  and  certifications.' 

In  the  fifth  paragraph,  delete  'and 
evaluation  purposes'  and  replace  with 
'evaluation,  and  payment  reconciliation 
purposes.' 


RETRIEVABIUTV: 

Delete  entry  and  replace  with 
'Automated  records  may  be  retrieved  by 
Social  Secxuity  Nimiber,  name,  logon 
identification,  password,  or  by  a 
combination  of  these  data  elements. 
Manual  records  are  retrieved  by 
employee  last  name  or  Social  Security 
Number.' 


CATEGORIES  OF  RECOflDS  IN  THE  SYSTEM: 

Delete  'home  addresses'  and  replace 
with  'geographic  and  electronic  home 
addresses".  Add  a  new  sentence  to  read 


SAFEGUARDS: 

Delete  entry  and  replace  With 
'Records  are  maintained  in  physical  and 
electronic  areas  accessible  only  to  DLA 
personnel  who  must  use  the  records  to 
perform  assigned  duties.  Physical  access 
is  limited  through  the  use  of  locks, 
guards,  card  swipe,  and  other 
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administrative  procedures.  The 
electronic  records  are  deployed  on 
accredited  systems  with  access    - 
restricted  by  the  use  of  login,  password, 
and/or  card  swipe  protocols.  The  web- 
based  files  are  encrypted  in  accordance 
with  approved  information  assurance 
protocols.  Employees  are  warned 
through  screen  log-on  protocols  and 
periodic  briefings  of  the  consequences 
of  improper  access  or  use  of  the  data,  hi 
addition,  users  are  trained  to  lock  or 
shutdown  their  workstations  when 
leaving  the  work  area.  During  non-duty 
hours,  records  are  secured  in  access- 
controlled  buildings,  offices,  cabinets  or 
computer  systems.' 


RETEIfnCN  AND  disposal: 

Replace  the  semicolon  after  'sooner' 
with  a  period  and  strike  the  remainder 
of  the  sentence.  Add  as  a  new  last 
sentence  'Employee  agreements, 
individual  training  plans,  progress 
reports,  and  similar  records  used  in 
intern,  upward  mobility,  career 
management,  and  similar 
developmental  training  programs  are 
destroyed  1  year  after  employee  has 
completed  the  program.' 


S33SJ>1 
SYSTEM  NAME: 

Training  and  Employee  Development  - 
Record  System. 

SYSTEM  location: 

The  mastn  file  is  maintained  by  the 
Director,  Defense  Logistics  Agency 
Training  Center,  Building  11,  Section  5, 
3990  E.  Broad  Street,  Columbus,  OH 
43216-5000.  Sxibsets  of  the  master  file 
are  maintained  by  DLA  Support 
Services,  Business  Management  Office, 
8725  John  J.  Kingman  Road,  Stop  6220, 
Fort  Belvoir,  VA  22060-6221;  the  DLA 
field  level  activities;  and  individual 
supervisors.  Official  maiUng  addresses 
of  the  DLA  field  level  activities  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notice. 

CATEQOMES  OF  MOMDUALS  COVERED  BY  THE 


Defense  Logistics  Agency  (DLA) 
employees  and  individuals  receiving 
training  funded  or  sponsored  by  DLA. 
Department  of  Defense  military 
personnel  and  non-appropriated  fund 
personnel  may  be  included  in  the 
system  at  some  DLA  locations. 

CATEOOMES  OF  RECOfWS  IN  THE  SYSTEM: 

Nasm;  Social  Security  Nimiber;  date 
of  birtn,  geographic  and  electronic  home 
addresses;  occupational  series,  grade. 


and  superv  sory  status;  registration  and 
training  da  a,  including  application  or 
nomination  documents,  pre-  and  post- 
test  results,]  student  progress  data,  start 
and  compl^on  dates,  course 
descriptions,  funding  sources  and  costs, 
student  goa^s,  long-  and  short-term 
training  ne^s,  and  related  data.  The 
files  may  contain  employee  agreements 
and  details  jon  personnel  actions  taken 
with  respe<^  to  individuals  receiving 
apprentice  pr  on-the-job  training.  Where 
training  is  Quired  for  professional 
licenses,  certification,  or  recertification, 
the  file  may  include  proficiency  data  in 
one  or  mon^  skill  areas.  Electronic 
records  mat  contain  computer  logon 
and  password  data. 

AUTHORfTY  F<M  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  chapter  41,  The  Government 
Employees  Training  Act;  10  U.S.C.  1701 
et  seq.,  Dennse  Acquisition  Workforce 
Improvemekit  Act;  E.O.  9397  (SSN);  E.O. 
11348,  Providing  for  the  further  training 
of  Govemnient  employees',  as  amended 
by  E.O.  12lb7,  Relating  to  the  Civil 
Service  Commission  and  labor- 
management  in  the  Federsd  Service;  5 
CFR  part  410,  Office  of  Personnel 
ManagemeBt-Training. 

PURPOSE(S):  I 

Information  is  used  to  manage  and 
administer  paining  and  development 
programs;  tt)  identify  individual  training 
needs;  to  sdreen  and  select  candidates 
for  trainingl  and  for  reporting  and 
financial  fo^casting,  tracking, 
monitonngi  assessing,  and  pa)mient 
reconciliatibn  purposes.  Statistical  data, 
with  all  pelsonal  identifiers  removed, 
are  used  to  compare  hours  and  costs 
aUocated  to  training  among  different 
DLA  activities  and  different  types  of 
employees. 

ROUTINE  USE)  OF  RECORDS  MAINtAINED  IN  THE 
SYSTEM,  INCL  IDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  i  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552i(b)(3)  as  follows: 

To  the  Department  of  Veterans  Affairs 
for  inspecting,  surveying,  auditing,  or 
evaluating  apprentice  or  on-the-job 
training  programs. 

To  the  Department  of  Labor  for 
inspecting,  surveying,  auditing,  or 
evaluating  apprentice  training  programs 
and  other  [irograms  under  its 
jurisdiction. 

To  Fedenl,  State,  and  local  agencies 
and  oversi^t  entities  to  track,  manage, 
and  report  on  mandatory  training 
requirements  and  certifications. 


To  public  and  private  sector 
educational,  training,  and  conferencing 
entities  for  particijpant  enrollment, 
tracking,  evaluation,  and  payment 
reconciliation  purposes. 

To  Federal  agencies  for  screening  and 
selecting  candidates  for  training  or 
developmental  programs  sponsored  by 
the  agency. 

To  Federal  oversight  agencies  for 
investigating,  reviewing,  resolving, 
negotiating,  settling,  or  hearing 
complaints,  grievances,  or  other  matters 
under  its  cognizance. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Policies  and  practices  for  stonng, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Records  are  stored  in  paper  and 
electronic  form.- 

RETRIEVABNJTY: 

Automated  records  may  be  retrieved 
by  Social  Security  Number,  name,  logon 
identification,  password,  or  by  a 
combination  of  these  data  elements. 
Manual  records  are  retrieved  by 
employee  last  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  maintained  in  physical 
and  electronic  areas  accessible  only  to 
DLA  personnel  who  must  use  the 
records  to  perform  assigned  duties. 
Physical  access  is  limited  through  the 
use  of  locks,  guards,  card  swipe,  and 
other  administrative  procedures.  The 
electronic  records  are  deployed  on 
accredited  systems  with  access 
restricted  by  the  use  of  login,  password; 
and/ or  card  swipe  protocols.  The  Web- 
based  files  are  enoypted  in  accordance 
with  approved  information  assurance 
protocols.  Employees  are  warned 
through  screen  log-on  protocols  and 
periodic  briefings  of  the  consequences 
of  improper  access  or  use  of  the  data.  In 
addition,  users  are  trained  to  lock  or 
shutdown  their  workstations  when 
leaving  the  work  area.  During  non-duty 
hours,  records  are  secured  in  access- 
controlled  buildings,  offices,  cabinets  or 
computer  systems. 

RETENTION  AND  disposal: 

Training  files  are  destroyed  when  5 
years  old  or  when  superseded, 
whichever  is  sooner.  Employee 
agreements,  individual  training  plans, 
progress  reports,  and  similar  records 
used  in  intern,  upward  mobility,  career 
management,  and  similar 
developmental  training  programs  are 


destroyed  1  year  after  employee  has 
completed  the  program. 

SYSTEM  IIANAGEn(S)  AND  ADDRESS: 

Director,  Defense  Logistics  Agency 
Training  Center,  Building  11,  Section  5, 
3990  E.  Broad  Street,  Columbus,  OH 
43216-5000  and  Staff  Director,  Business 
Management  Office,  DLA  Support 
Services,  ATTN:  DSS-B,  8725  John  J. 
Kingman  Road,  Stop  5635,  Fort  Belvoir, 
VA  22060-6221. 

NOTinCA-nON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  the  master  system 
should  address  written  inquiries  to  the 
Privacy  Act  Officer,  Headquarters 
Defense  Logistics  Agency,  ATTN:  DSS- 
B,  8725  John  J.  Kingman  Road,  Stop 
6220,  Fort  Belvoir,  VA  22060-6221. 
Cmxent  DLA  employees  may  determine 
whether  information  about  themselves 
is  contained  in  subsets  to  the  master  file 
by  accessing  the  system  through  their 
assigned  DLA  computer  or  by  contacting 
their  immediate  supervisor. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  the  master  system  should  address 
written  inquiries  to  the  Privacy  Act 
Officer,  Headquarters  Defense  Logistics 
Agency,  ATTN:  DSS-B,  8725  John  J. 
Kingman  Road,  Stop  6220,  Fort  Belvoir, 
VA  22060-6221,  or  the  Privacy  Act 
Officers  at  the  DLA  field  level  activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of  . 
systems  of  records  notices.  Current  DLA 
employees  may  gain  access  to  data 
contained  in  subsets  to  the  master  file 
by  accessing  the  system  through  their 
assigned  DLA  computer  or  by  contacting 
their  immediate  supervisor. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  af/pealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-B,  8725  John  J.  Kingman 
Road,  Stop  6220,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
record  subject,  current  and  past 
supervisors,  personnel  offices, 
educational  and  training  facilities,  and 
licensing  or  certifying  entities. 


Federal  Register /Vol.  68.  No.  222 /Tuesday.  November  18.  2003  /  Notices 


65049 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-28704  Filed  11-17-03;  8:45  am] 

BlUme  CODE  S001-06-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  subniission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  18,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education. 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  {OMB).prt)vide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  cpmm^it  on  information 
coUectipn  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  November  13,  2003. 

Angela  C  Arrington,  Leader, 

Regulatory  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Reading  First  Annual 
Performance  Report  (KA). 

Frequency: 

Affected  Public:  State,  Local,  or  Tribal ' 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  55. 

Burden  Hoiu^:  1100. 

Abstract:  This  Annual  Performance 
Report  will  allow  the  Department  of 
Education  to  collect  information 
required  by  the  Reading  First  statute. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2329.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  AXT  at  (540)  776- 
7742.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.. 

(FR  Doc.  03-28778  Filed  11-17-03;  8:45  am] 
8IUJNG  CODE  400IMI1-P 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisars  on 
Historically  Blacic  Colleges  and 
Universities 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Education. 
ACnON:  Notice  of  meeting,  revised. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  upcoming 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
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and  Universities.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  by 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  its  opportunity  to  attend. 
PLEASE  NOTE  THAT  the  opportunity 
for  public  comment  at  the  meeting  is 
between  2  and  3  p.m.  on  December  10. 
DATES:  Wednesday,  December  10,  2003. 

Time:  9  a.m.-3  p.m. 
ADDRESSES:  The  Board  will  meet  in 
Nashville,  TN  at  the  Radisson  Hotel 
Opryland,  2401  Music  Valley  Drive, 
Phone:  (615)-231-8804  Fax:  {615)-«89- 
6328. 

FOR  FURTNER  MFORMAIKM  CONTACT:  Dr. 
Leonard  Dawson,  Deputy  Director  to  the 
Coimselor  to  the  Secretary  for  the  White 
House  Initiative  on  Historically  Black 
Colleges  and  Universities,  1990  K  Street, 
NW.,  Washington,  DC  20006;  telephone: 
(202) 502-7889. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  (Board)  is  established 
under  Executive  Order  13256,  dated 
February  12,  2002.  The  Board  is 
established  (a)  To  report  to  the  President 
annuaUy  on  the  residts  of  the 
participation  of  historically  black 
colleges  and  imiversities  (HBCUs)  in 
Federal  programs,  including 
recommendations  on  how  to  increase 
the  private  sector  role,  including  the 
role  of  private  foundations,  in 
strengthening  these  institutions,  with 
particulffi  emphasis  on  «ihancing 
institutional  planning  and  development, 
strengthening  fiscal  stability  and 
financial  management,  and  improving 
institutional  infrastructiue,  including 
the  use  of  technology,  to  ensure  the 
long-term  viability  and  enhancement  of 
these  institutions;  (b)  to  advise  the 
President  and  the  Secretary  of 
Education  (Secretary)  on  the  needs  of 
HBCUs  in  the  areas  of  infrastructure, 
academic  programs,  and  faculty  and 
institutional  development;  (c)  to  advise 
the  Secretary  in  the  preparation  of  an 
annual  Federal  plan  for  assistance  to 
HBCUs  in  increasing  their  capacity  to 
participate  in  Federal  programs;  (d)  to 
provide  the  President  with  an  annual 
progress  report  on  enhancing  the 
capacity  of  HBCU's  to  serve  their 
students;  and  (e)  to  develop,  in 
consultation  with  the  Department  of 
Education  and  other  Federal  agencies,  a 
private  sector  strateey  to  assist  HBCUs. 

The  purposes  of  the  meeting  are  to 
report  on  the  status  of  recommendations 
made  by  the  Board  at  the  May  28,  2003 
meeting;  to  discuss  reauthorization  of 
the  Higher  Education  Act  and  plans  and 
reports  from  the  Private  Sector 


Initiativi  i;  to  consider  the  Board's 
annual  i  iport  to  the  President  on  the 
results  G  '  the  participation  of  HBCUs  in 
Federal  programs;  and  to  address  other 
critical4  ssues  facing  HBCUs. 

Indivi  iuals  who  will  need 
accomm  }dations  for  a  disability  in  order 
to  attem  the  meeting  [e.g.,  interpreting 
services,  assistive  listening  devices,  or 
material  (in  alternative  format)  should 
notify  RAShone  Moore  at  (202)  502- 
7893  no  later  than  November  26,  2003. 
We  will  attempt  to  meet  requests  for 
aconunodations  after  this  date  but 
cannot  guarantee  their  availability.  The 
meeting  ^ite  is  accessible  to  individuals 
with  disabilities. 

An  opportimity  for  public  comment  is 
availably  on  December  10,  2003, 
between|2  p.m.-3  p.m.  Those  members 
of  the  public  interested  in  submitting 
written  aomments  may  do  so  at  the 
address  indicated  above  by  Monday, 
December  1,2003. 

Records  are  kept  of  all  Board 
proceed:  ags  and  are  available  for  public 
inspectii  m  at  the  Office  of  the  White 
House  Ii  itiative  on  Historically  Black 
Colleges  and  Universities,  U.S. 
Department  of  Education,  1990  K. Street, 
NW.,  Washington.  DC  20006,  during  the 
hours  of  9  a.m.  to  5  p.m. 


Dated: 
RodPaigi 

Secretary 


Educatioi  i 
[FR  Doc 


'.  November  12,  2003. 
', 
of  Education,  U.S.  Department  of 

I. 
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BOJJNG  CC  DE  4000-01-1* 


DEPAR1  MENT  OF  ENERGY 

Environ  nental  Management  Site- 
Specific  Advisory  Board,  Roclty  Fiats 

AGENCY:  [Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  ainnoimces  a 
meeting  lof  the  Enviroiunental 
Manageibent  Site-Specific  Advisory 
Board  OvI  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-460,  86  Stat.  770)  requires  that 
public  nptice  of  these  meeting  be 
announded  in  the  Federal  Register. 
DATES:  Thursday,  December  4,  2003;  6 
p.m.  to  9  p.m. 

ADDRESSS:  College  Hill  Library,  Room 
L107,  Fipnt  Range  Community  College, 
3705  W^  112th  Avenue,  Westminster, 
CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Korkia,  ^oard/Staff  Coordinator,  Rocky 
Flats  Ci^zens  Advisory  Board,  10808 
Highwaj  93,  Unit  B,  Building  60,  Room 
107B,  Oilden,  CO  80403;  telephone 
(303)  966-7855;  fax  (303)  966-7856. 


SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to'make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Discussion  and  approval  of 
recommendations  and  comments  on  the 
Building  771/774  Groimdwater 
Collection  System  Proposed  Action 
Memorandum. 

2.  Presentation  and  discussion  on 
modification  to  the  Building  371 
Decommissioning  Operations  Plan. 

3.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Paiticipation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korlda  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubtic  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  10808 
Highway  93,  Unit  B,  Building  60,  Room 
107B,  Golden,  CO  80403;  telephone 
(303)  966-7855.  Hours  of  operaticms  are 
7:30  a.m.  to  4  p.m.,  Monday  through    ' 
Friday.  Minutes  will  also  be  made 
available  by  writing  or  calling  Ken 
Korkia  at  the  addr(»s  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFCAB's  Web 
site  within  one  month  following  each 
meeting  at:  http://www.rfcab.org/ 
Minutes.HTML 

Issued  at  Washington,  DC,  on  November 
13,  2003. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-28765  Filed  11-17-03;  8:45  am] 

BH.UNG  CODE  64aO-m-P 


DEPARTMENT  OF  ENERGY 

Annual  Report  Of  Closed  Advisory  " 
Committee  Meetings;  Availability 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Coimnittee  Act 
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(FACA),  Public  Law  92r-4B3,  and  section 
102-3. 175(c)  of  the  General  Services 
Administration's  (GSA)  Final  Rule  on 
Federal  Advisory  Committee 
Management,  the  Department  of 
Enei^'s  2002  Annual  Report  of  Closed 
Advisory  Committee  meetings  has  been 
issued.  The  report  covers  throe  closed 
meetings  of  the  National  Nuclear 
Security  Administration  Advisory 
Committee  held  October  19-20,  2001,  in 
McLean,  Virginia;  February  12-13,  2002 
(Partially  Qosed),  in  McLean,  Virginia; 
and  May  14-15.  2002,  in  McLean, 
Virginia. 

The  report  is  available  for  public 
review  and  copying  at  the  Department 
of  Energy's  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  between  9 
a.m.  and  4  p.m.;  Monday  through 
Friday,  except  Federal  holidays.  For 
further  information  contact  me  at  the 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  20585. 

Issued  in  Washington,  DC,  on  November 
12,  2003. 

Rachel  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-28764  Filed  11-17-03;  8:45  am] 

BILLING  CODE  64S(MI1-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7587-e] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Settlement 
Agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  and  stipulation  modifying 
the  settlement  agreement,  to  address 
two  lawsuits  filed  by  Association  of 
Irritated  Residents  and  Medical 
Advocates  for  Healthy  Air 
("Petitioners"):  No.  03-71973  (9th 
Circuit).  Pxu^uant  to  section  307(b)(1)  of 
the  Clean  Air  Act  Petitiraiers  filed 
petitions  for  review  of  EPA  documents 
implementing  a  federal  title  V 
permitting  program  for  agricultiu-al 
sources  in  California  and  setting 
guidelines  for  permit  applications  for 
major  sources  due  to  diesel  engine 
emissions.  Under  the  terms  of  the 
proposed  settlement  agreement  EPA 


would  withdraw  these  documents  from 
EPA's  Region  9  Web  site  and  publish 
revised  national  guidance  that  is  non- 
binding.  The  proposed  stipulation 
would  remove  this  last  requirement 
DATES:  Written  comments  on  the 
proposed  stipulation  of  settlement 
agreement  must  be  received  by 
December  18,  2003. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  ID  nimiber  CM3C- 
2003-0002,  online  at  http:// 
www.epa.gov/edocket  (EPA's  preferred 
method);  by  e-mail  to 
oei.docket®epa.gov;  mailed  to  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2822T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  or  by 
hand  delivery  or  courier  to  EPA  Docket 
Center,  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC,  between  8:30  a.m.  and  4:30  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  Comments  on  a  disk  or  CD- 
ROM  should  be  formatted  in 
WordPerfect  or  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encrjrption,  and  may  be  mailed  to  the 
mailing  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Apple  Chapman,  Air  and  Radiation  Law 
Office  (2344A).  Office  of  General 
Coimsel,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  telephone:  (202) 
564-7606. 

SUPPLEMENTARY  INFORMATION: 

I.  Additional  Information  About  the 
Proposed  Settlement  Agreement  and 
Stipulation  Modifying  the  Setdement 
Agreement 

Petitioners  allege  that  the  title  V 
permit  application  guidance  EPA 
published  for  agricultural  sources  in 
California  excludes,  without 
rulemaking,  certain  agricultural.major 
sources  of  air  pollution  from  regulation. 

The  settlement  agreement  provides 
that:  (1)  EPA  will  file  an  Unopposed 
Motion  for  Volimtary  Remand  with  the 
Ninth  Circuit  Court  of  Appeals  and  that 
within  five  days  of  a  court  order 
granting  this  motion,  EPA  will 
withdraw  the  guidance  documents  aqd 
remove  them  from  the  Region  9  website; 
(2)  EPA  will  publish  new,  nonbinding 
nationwide  guidance  that  better 
explains  a  facility's  "potential  to  emit" 
(PTE)  in  the  context  of  diesel  engines 
used  as  agricultural  piunps;  and  (3)  EPA 
will  publish  a  notice  establishing  a  new 
Title  V  permit  application  deadline  of 
November  13,  2003,  for  soxm»s  in 
California  that  are  subject  to  Title  V 
regulation  under  the  new  PTE  guidance. 


On  September  22,  2007,  the  Governor 
of  the  State  of  California  signed 
legislation  removing  the  agricxiltural 
exemption  that  prevented  full  approval 
of  34  Title  V  programs  in  the  State.  On 
October  8,  2003.  the  EPA  proposed  to 
approve  this  revision  to  34  Title  V 
programs  in  the  State  of  California.  In 
light  of  the  expected  final  action  to 
^prove  the  State  program  revisions,  the 
Parties  have  agreed  that  EPA  PTE 
guidance  is  not  required  at  this  time. 
Therefore,  the  stipulation  amending  the 
setdement  agreement  would  remove 
EPA's  obligation  to  publish  new, 
nonbinding  guidance.  Final  action  of 
the  proposal  to  approve  the  revisions  to 
the  34  California  Title  V  programs  will 
also  terminate  EPA's  implementation  of 
a  part  71  Federal  operating  permit 
program  for  State-exempt  major 
stationary  agricultural  sources  within 
the  jiuisdiction  of  the  34  California  air 
districts.  Accordingly,  the  stipulation 
also  removes  the  requirement  that  EPA 
establish  a  new  Title  V  permit 
application  deadline  of  November  13. 
2003. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  and  stipulation 
amending  the  agreement  frtjm  persons 
who  were  not  named  as  parties  or 
interveners  to  the  litigation  in  question. 
EPA  or  the  De{>artment  of  Justice  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  agreement  and 
stipulation  if  the  conunents  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  the  E)epartment  of  Justice 
determine,  based  on  any  comment 
which  may  be  submitted,  that  consent  to 
the  settlement  agreement  and 
stipulation  should  be  withdrawn,  the 
terms  of  the  agreement  will  be  affirmed. 

n.  Additional  Information  About 
Commenting  on  the  Proposed 
Settlement  Agreement  and  St^iulation 

A.  How  Can  I  Get  a  Copy  of  the 
Settlement  Agreement? 

EPA  has  established  an  official  public 
docket  for  this  action  imder  Docket  ID 
No.  OGC-2003-0002  which  contains  a 
copy  of  the  settlement  agreement  and 
stipulation  amending  the  agreement. 
The  official  public  docket  is  available 
for  public  viewing  at  the  Office  of 
Environmental  Information  (OEI)  Docket 
in  the  EPA  Docket  Center,  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
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from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  numher  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  fot  the  OEI 
Docket  is  (202)  566-1752. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gqv/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

It  is  important  to  note  that  EPA's 
policy  is  that  public  comments,  vyhether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute 
is  not  included  in  the  official  public 
docket  or  in  EPA's  electronic  public 
docket.  EPA's  policy  is  that  copyrighted 
material,  including  copyrighted  material 
contained  in  a  public  comment,  will  not 
be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  EPA  Docket 
Center. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  as 
provided  in  the  ADDRESSES  section. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  wiU  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

If  you  submit  an  electronic  comment. 
EPA  recommends  that  you  include  your 
name,  mailing  address,  and  an  e-mail 
address  or  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD  RQM  you  submit.  This 
ensures  that  you  can  be  identified  as  the 
submitter  of  the  comment  and  allows 
EPA  to  contact  you  in  case  EPA  cannot 
read  your  comment  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of  your  comment.  Any 
identifying  or  contact  information 


provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed!  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
commen  due  to  technical  difficulties 
and  cam  ot  contact  you  for  clarification, 
EPA  ma)  not  be  able  to  consider  youi 
commen  . 

Your  u  se  of  EPA's  electronic  public 
docket  tc  submit  comments  to  EPA 
electronifcally  is  EPA's  preferred  method 
for  receiving  comments.  The  electronic 
public  dticket  system  is  an  "anonymous 
access"  s  yrstem,  which  means  EPA  will 
not  knov  your  identity,  e-mail  address, 
or  other  i  lontact  information  unless  you 
provide  i  t  in  the  body  of  your  comment. 
In  contra  st  to  EPA's  electronic  public 
docket,  E  PA's  electronic  mail  (e-mail) 
system  is  not  an  "anonjrmous  access' 
system.  I '  you  send  an  e-mail  comment 
directly  1  d  the  Docket  without  going 
through :  iPA's  electronic  public  docket, 
your  e-miil  address  is  automatically 
captured  and  included  as  part  of  the 
commen  that  is  placed  in  the  official 
public  di  tcket,  and  made  available  in 
EPA's  eh  ctronic  public  docket. 

Dated:  I  lovember  12.  2003 
Lisa  K.  Frfedman 

Associate 
Law  Offic^, 
[FR  Doc. 


General  Counsel,  Air  and  Radiation 
',  Office  of  General  Counsel. 
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aiLUNG  CO  >E  6S60-S0-i> 


ENVIROI IMENTAL  PROTECTION 
AGENCY 

[FRL-758  '-41 

State  Pn  igram  Requirements; 
Approva  of  Application  t>y  Maine  To 
Administer  the  National  Pollutant 
Discharde  Elimination  System 
(NPDESI  Program;  IMaine 

AGENCY:  Environmental  Protection 
Agency  (pPA). 

ACnOM:  Notice;  final  approval  of  the 
Maine  Pfllutant  Discharge  Elimination 
System  ijnder  CWA. 

SUMMAR^  On  October  31,  2003  the 
Regional!  Administrator  for  the 
Environmental  Protection  Agency, 
Region  I*  approved  the  application  by 
the  Statei  of  Maine  to  administer  and 
enforce  the  Maine  Pollutant  Discharge 
Eliminadon  System  (MEPDES)  Program 
for  the  tarritories  of  the  Penobscot 
Nation  and  the  Passamaquoddy  Tribe, 
with  the  exception  of  facilities  with 
discharg^  that  qualify  as  internal  tribal 
matters.  The  authority  to  approve  state 
program  !  is  provided  to  EPA  in  section 
402(b)  o  the  Clean  Water  Act  (CWA). 
The  stat#  will  administer  the  approved 


program  through  its  Department  of 
Environmental  Protection  (DEP),  subject 
to  continuing  EPA  oversight  and 
enforcement  authority,  in  place  of  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
previously  administered  by  EPA  in 
these  territories.  The  program  is  a 
partial  program  to  the  extent  described 
in  the  section  of  this  Notice  entitled 
"Scope!  of  the  MEPDES  Program."  hi 
making  its  decision,  EPA  considered 
and  addressed  all  comments  and  issues 
raised  diu-ing  the  public  comment 
period  relating  to  jurisdiction  over  the 
territories  of  the  Penobscot  Nation  and 
Passamaquoddy  Tribe  and  related 
issues. 

DATES:  Pursuant  to  40  CFR  123.61(c), 
the  MEPDES  program  was  approved  and 
became  effective  on  October  31,  2003. 
ADDRESSES:  Questions  or  requests  for 
additional  information  may  be 
submitted  to:  Stephen  Silva,  USEPA 
Maine  State  Office,  1  Congress  Street — 
Suite  1100  (CME),  Boston,  MA  02114- 
2023;  or  Dennis  Merrill,  MEDEP, 
Statehouse  Station  #17,  Augusta,  ME 
04333-0017. 

Copies  of  dociunents  Maine  has 
submitted  in  support  of  its  program 
approval  and  copies  of  the  comments 
received  on  this  request  may  be 
reviewed  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays,  at:  EPA  Region  1, 11th  Floor 
Library,  1  Congress  Street — Suite  1100, 
Boston,  MA  02114-2023,  617-918-1990 
or  1-888-372-5427;  and  MEDEP,  Ray 
Building,  Hospital  Street,  Augusta,  ME. 
FOR  FURTHER  mFORMATKm  CONTACT: 
Stephen  Silva  at  the  address  listed 
above  or  by  calling  (617)  918-1561  or 
Dennis  Merrill  at  the  address  listed 
above  or  by  calling  (207)  287-7788.  Part 
of  the  state's  program  submission  and 
supporting  documentation  is  available 
electrOQically  at  the  following  Internet 
address:  http://www.maine.gov/dep/ 
blwq/delegation/index.htm. 
SUPPLEMENTARY  INFORMATION:  On 
January  12,  2001,  EPA  approved  Maine 
to  implement  the  MEPDES  program  in 
all  the  areas  of  the  state  outside  Indian 
country.  66  FR  12791  (February  28, 
2001).  In  that  approval,  EPA  took  no 
action  on  the  state's  program 
application  as  it  applied  to  the 
territories  and  lands  of  the  four  federally 
recognized  Indian  tribes  in  Maine, 
including  disputed  territories.  Id.  at 
12792-93.  In  our  approval  on  October 
31,  2003,  EPA  authorized  the  state  to 
implement  the  MEPDES  program  as  it 
applies  to  tie  territories  of  the 
Penobscot  Nation  and  the 
Passamaquoddy  Tribe,  with  the 


exception  of  facilities  with  discharges 
that  qualify-as  internal  tribal  matters. ' 

A.  Scope  of  the  MEPDES  Program 

Maine's  MEPDES  program  is 
essentially  unchanged  since  EPA 
approved  it  in  January  12,  2001.  For  the 
territories  of  the  Penobscot  Nation  and 
Passamaquoddy  Tribe,  EPA  is  approving 
Maine  to  administer  both  the  NPDES 
permit  program  covering  point  source 
dischargers  and  the  pretreatment 
program  covering  industrial  sources 
discharging  to  publicly  owned  treatment 
works  in  these  territories,  except  as  to 
facilities  with  discharges  that  qualify  as 
internal  tribal  matters.  Maine  is  not 
being  approved  at  this  time  to  regulate 
cooling  water  intake  structures  under 
CWA  section  316(b).  Thus  the  state  is 
being  approved  to  operate  a  partial 
permit  program,  pursuant  to  CWA 
section  402(n)(4).  The  state  program  will 
cover  all  NPDES  permitting 
responsibihties  other  than  imder  (^WA 
section  316(b).  Sources  with  cooling 
water  intake  structures  subject  to  CWA 
section  316(b)  vdll  need  to  obtain 
permits  from  the  state  regulating  their 
discharges  (including  thermal 
discharges  regulated  imder  CWA  section 
316(a)),  but  also  will  need  to  obtain 
supplemental  permits  from  the  EPA 
regulating  their  cooling  water  intake 
structures  pursuant  to  CWA  section 
316(b).2 

The  state  is  not  applying  for 
authorization  for  the  municipal  sewage 
sludge  program  at  this  time.  EPA  will 
continue  to  regulate  sewage  sludge  in 
these  territories  in  accordance  with 
CWA  section  405  and  40  CFR  part  503. 

Pursuant  to  CWA  section  402(d),  EPA 
retains  the  right  to  object  to  MEPDES 
permits  proposed  by  MEDEP,  and  if  the 
objections  aie  not  resolved,  to  issue  the 
permits  itself.  EPA  also  will  retain 
jurisdiction  over  all  NPDES  permits  it 
has  issued  in  these  territories  imtil 
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Hn  this  notice,  EPA  uses  the  terminology  of  the 
Maine  Indian  Claims  Settlement  Act  in  referring  to 
the  Passamaquoddy  Tribe  and  Penobscot  Nation. 
See  25  U.S.C.  172201)  and  [k).  Although  the  Bureau 
of  Indian  Af&irs  refers  to  the  Penobscot  Nation  as 
the  "Penobscot  Tribe  of  Maine"  in  its  list  of 
federally  recognized  tribes,  67  FR  46328,  46330 
(July  12,  2002),  the  tribal  government  and  MICSA 
identify  the  tribe  as  the  "Penobscot  Nation."  EPA 
also  notes  that  the  Passamaquoddy  Tribe  has  two 
tribal  governments  in  Maine,  the  Passamaquoddy 
Tribe  of  Indians  Indian  Township  Reservation  and 
the  Passamaquoddy  Tribe  of  Indians  Pleasant  Point 
Reservation.  Our  reference  to  the  Passamaquoddy 
Tribe  includes  both  these  governments  and  their 
territories. 

2  The  state  has  adopted  statutory  authority  for 
DEP  to  regulate  cooling  vtrater  intake  structures.  38 
M.R.S.A.  section  414-A(6),  c.  231,  section  11 
(Public  Law  of  2001).  Once  DEP  develops 
implementing  regulations  and  submits  a  program  to 
address  CWA  section  316(b),  EPA  will  invite 
comment  separately  on  this  program  element. 


MEDEP  reissues  them  as  MEPDES 
permits.  As  part  of  operating  the 
approved  program,  the  Maine  DEP 
generally  will  have  responsibiUty  for 
enforcement,  except  as  to  facilities 
whose  operations  qualify  as  internal 
tribal  matters.  However,  EPA  will  retain 
its  full  statutory  enforcement  authorities 
under  CWA  sections  308,  309.  402(i) 
and  504.  Thus,  EPA  may  continue  to 
bring  federal  enforcement  action  imder 
the  CWA  in  response  to  any  violation  of 
the  CWA  in  these  territories.  In 
particular,  if  the  EPA  determines  that 
the  state  has  not  taken  timely 
enforcement  action  against  a  violator 
and/or  that  its  action  has  not  been 
appropriate,  the  EPA  may  take  its  own 
enforcement  action  in  Maine. 

B.  Responsiveness  Summary 

With  no  substantial  changes  to 
Maine's  approved  program,  the  only 
question  remaining  in  this  action 
involves  the  state's  assertion  of 
jimsdiction  in  these  tribes'  territories 
and  issues  related  to  the  state,  tribal, 
and  federal  authority  in  these  areas. 
EPA  received  a  large  number  of 
comments  on  these  issues.  In  the  section 
below  entitled  "Overview  of  EPA's 
Rationale,"  EPA  generally  addresses  the 
major  comments  we  received.  A 
detailed  response  to  comments 
document,  which  more  specifically 
addresses  all  the  relevant  comments  we 
received,  is  part  of  the  record 
supporting  this  approval.  The  EPA 
Regional  Administrator  hereby  concurs 
with  and  adopts  the  responses  to 
comments  set  forth  in  that  document. 
That  response  to  comments  document 
together  with  this  Federal  Register 
notice  constitute  EPA's  Responsiveness 
Summary.  40  CFR  123.61(b).  A  copy  of 
the  response  to  comments  document  is 
av£iilable  upon  request. 

C.  Overview  of  EPA's  Rationale 

1.  Introduction 

a.  Maine's  Application 

On  December  17, 1999,  EPA 
determined  that  the  State  of  Maine  had 
submitted  a  complete  application  for 
approval  to  administer  the  MEPDES 
permitting  program  pursuant  to  CWA 
section  402(b),  33  U.S.C.  1342(b).  64  FR 
73552,  73553  pecember  30, 1999).  In  its 
application,  the  state  asserted  that  it  has 
authority  to  administer  the  program 
throughout  the  state,  including  in  the 
territories  of  the  federally  recognized 
Maine  Indian  tribes.  See  40  CFR 
123.23(b)  and  Maine's  application  in  the 
administrative  record  supporting  this 
decision.  Ad.  Rec.  section  ld-1  at  33- 
38.  Maine  argued  that  Congress  granted 
the  state  jurisdiction  over  the  territories 


of  the  federally  recognized  Maine  Indian 
tribes  in  the  Maine  Lndian  Claims 
Settlement  Act  of  1980  (MICSA).  25 
U.S.C.  1721,  et  seq.,  which,  among  other 
things,  ratified  the  Maine  Implementing 
Act  (MIA),  30  M.R.S.A.  section  6201,  et 
seq.  The  state  argues  that  the 
combination  of  the  federal  and  state 
statutes  grants  the  state  authority  to 
regulate  discharges  to  water  adequate  to 
support  Maine's  administration  of  the 
MEPDES  program  in  the  Indian 
Territories.  3 

EPA  has  thoroughly  analyzed  MICSA 
and  MIA,  the  case  law.  and  an 
administrative  opinion  interpreting 
MICSA  to  determine  the  scope  of  the 
regulatory  authority  Congress  granted  to 
the  state  in  the  southern  tribes'  Indian 
Territories.  Based  on  that  analysis.  EPA 
finds  that  MICSA  grants  the  state 
adequate  authority  to  implement  its 
MEPDES  program  in  the  Indian 
Territories  of  the  Penobscot  Nation  and 
Passamaquoddy  Tribe,  with  the 
exception  of  any  permits  for  facilities 
with  discharges  which  would  qualify  as 
an  internal  tribal  matter.  EPA  has 
determined  that  there  are  currently  two 
tribal  facilities  with  discharges  that  the 
state  cannot  regulate,  and  EPA  will 
retain  the  authority  for  the  NPDES 
pennits  for  those  facilities. 

b.  Federally-Recognized  Indian  Tribes 
in  Maine 

There  are  four  federally  recognized 
Indian  tribes  in  Maine:  the  Penobscot 
Nation,  the  Passamaquoddy  Tribe,  the 
Houlton  Band  of  Maliseet  Indians,  and 
the  Aroostook  Band  of  Micmac  Indians. 
For  the  purposes  of  this  notice.  EPA  will 
refer  to  the  Penobscot  Nation  and 
Passamaquoddy  Tribe  collectively  as  the 
"southern  tribes."  MICSA  sets  up  the 
same  jurisdictional  arrangement  for  both 
southern  tribes,  and  their  Indian 
Territories  generally  lie  to  the  south  of 
the  "northern  tribes, "  the  Houlton  Band 
of  Maliseet  Indians  and  the  Aroostook 
Band  of  Micmac  Indians. 

As  described  more  fully  below,  the 
configiu^tion  of  the  southern  tribes' 
Indian  Territories  raises  the  most 
pressing  questions  about  how  Maine's 
MEPDES  program  applies  imder  MICSA 
to  facilities  in  and  aroimd  those 


'EPA  used  the  term  "Indian  country."  18  U.S.C. 
1151,  to  refer  to  the  areas  the  Agency  retained  &o!s 
its  partial  approval  of  Maine's  program  on  January 
12,  2001  (see  66  FR  at  12792-12793)  because  the 
tribal  lands  involved  in  this  dispute  api>ear  to  come 
within  the  statutory  definition  of  Indian  country. 
Several  parties  have  questioned  the  use  of  the  term 
"Indian  country"  in  Maine.  EPA  has  decided  that 
it  is  appropriate  to  adopt  the  term  "Indian 
Territory,"  25  U.S.C  1722(g)  and  (j),  thatMICSA 
uses  to  describe  the  lands  of  the  Penobscot  Nation 
and  Passamaquoddy  Tribe  because  it  is  MICSA  that 
defines  the  jurisdictional  status  of  those  lands. 


65054  Federal  Register /Vol.  68,   ^^o.  222 /Tuesday,  November  18,  2003 /Notices 


territories.  In  addition,  certain 
provisions  in  MICSA  apply  solely  to  the 
southern  tribes,  and  EPA's 
administrative  record  very  thoroughly 
presents  the  legal  arguments  on  all  sides 
concerning  the  southern  tribes. 
Therefore,  EPA  is  acting  now  on 
Maine's  application  solely  as  it  applies 
to  the  Indian  Territories  of  the  southern 
tribes,  and  does  not  address  Maine's 
application  with  regard  to  the  northern 
tribes'  lands. 

c.  EPA's  Process 

The  question  of  whether  Maine 
possesses  adequate  authority  to 
administer  the  MEPDES  program  in  the 
Indian  Territories  has  been  particularly 
controversial,  and  EPA  has  gone  to  great 
lengths  to  understand  all  the  relevant 
arguments  from  the  tribes,  the  state, 
members  of  the  public,  and  other 
governmental  bodies. 

i.  Public  Comment 

EPA  provided  two  public  comment 
periods  on  this  application.  The  first, 
starting  December  30, 1999,  invited 
comment  on  the  entirety  of  Maine's 
application  to  administer  the  MEPDES 
program,  including  the  state's  assertion 
of  authority  in  the  Indian  Territories.  64 
FR  73552.  EPA  received  extensive 
comment  on  the  question  of  the  state's 
authority  in  the  Indian  Territories,  and 
that  topic  was  the  focus  of  most  of  the 
comments  presented  at  the  public 
hearing  EPA  held  in  Augusta,  Maine  on 
February  16,  2000.  On  May  16,  2000, 
EPA  received  a  legal  opinion  it  had 
requested  in  October  1999  from  the 
Department  of  the  Interior  (DOI) 
addressing  the  state's  application  to 
administer  the  program  in  the  Indian 
Territories  of  the  southern  tribes.  In 
light  of  the  importance  of  DOI's 
analysis,  on  Jiuie  28,  2000  EPA 
extended  the  public  comment  period  to 
invite  further  comment  on  the  question 
of  the  state's  authority  in  the  southern 
tribes'  Indian  Territories.  65  FR  39899. 
After  one  further  extension,  the 
comment  period  finally  closed  on 
August  21,  2000.  65  FR  47989  (August 
4,  2000).  In  addition,  EPA  has  held 
niunerous  informal  meetings  with 
members  of  the  public  concerned  about 
jurisdiction  in  the  southern  tribes' 
Indian  Territories. 

ii.  Consultation  With  Maine  Tribes 

EPA  anticipated  that  the  state  would 
apply  to  administer  its  MEPDES 
program  within  the  tribes'  lands  and 
territories  and  that  this  application 
would  obviously  have  a  significant 
impact  on  the  Maine  tribes  in  particular. 
Thraefore,  as  described  in  oiu"  original 
notice  inviting  comment  on  Maine's 


applicati  sn,  EPA  initiated  consultations 
with  the  Maine  tribes  even  prior  to  the 
state's  siattmission  of  its  application.  See 
64  FR  7^52,  73554  (December  30, 
1999).  Tie  Agency  met  numerous  times 
with  the  tribes  and  their  representatives 
concern!  ig  Maine's  application.  These 
sessions  include  a  series  of  meetings 
during  tl  e  winter  of  2000  concerning 
the  state' s  authority  in  the  southern 
tribes'  In  iian  Territories  and  northern 
tribes'  la  ids,  a  conference  call  with 
EPA's  Administrator,  a  series  of 
discussions  surrounding  efforts  between 
the  state  and  the  southern  tribes  to 
negotiate  a  settlement  of  the  dispute, 
and  two  pets  of  meetings  between  the 
tribal  rejiresentatives  of  the  southern 
tribes,  including  Chiefs,  Governors,  and 
tribal  council  members,  and  each  of  the 
successive  EPA  Regional  Administrators 
delegate^  to  malce  this  decision  during 
the  pendancy  of  this  action.  See 
generall]  Ad.  Rec.  section  2. 

iii.  Consi  iltation  With  DOI 

EPA  solicited  the  views  of  DOI  on  the 
interpretetion  of  MICSA.  On  May  16, 
2000,  DC  I  provided  EPA  with  a  legal 
opinion  DOI  Op.)  finding  that  Maine 
did  not  I  ave  adequate  authority  under 
MICSA  t )  administer  the  NPDES 
program  in  the  Indian  Territories  of  the 
southen^  tribes.  DOI  Op.  at  18-19. 

d.  EPA's 
Tribes' 


Approval  Outside  of  the 
L  idian  Territories  and  Lands 


On  Jai  uary  12,  2001  EPA  approved 
Maine  to  administer  the  MEPDES 
program  in  areas  of  the  state  outside  of 
Indian  country.  EPA  deferred  action  on 
the  balaoce  of  Maine's  application  and 
retained  responsibility  to  administer  the 
NPDES  program  in  the  Indian 
Territories  and  lands.  66  FR  12791 
(February  28,  2001).  Disputes  over  the 
boundar  es  of  the  southern  tribes' 
Indian  T  srritories  raised  questions  about 
the  read  i  of  the  area  EPA  retained.  To 
preserve  the  status  quo  pending  a  final 
determii  ation  on  Maine's  application, 
EPA  defi  tned  action  on  all  the  disputed 
areas.  Aj  a  result,  EPA  retained 
responsi  jility  for  twenty-two  NPDES 
permits  or  existing  point  source 
discharg  3S,  including  two  tribal 
facilities ,  nineteen  non-member 
facilities^  and  one  facility  jointly  owned 
by  a  tribe  and  town  (id.  at  12795,  App. 
1)  pendi  ig  a  final  decision.  Pursuant  to 
CWA  se(  lion  402(c)(1),  however,  EPA's 
authorit '  to  issue  permits  remained 
suspend  m1  in  the  areas  where  it  deferred 
action  oi  i  the  state's  application.  Id.  at 
12793. 

e.  Dischi  irges  to  Indian  Territory  Waters 

EPA  c  irrently  retains  19  NPDES 
permits  or  non-member  discharges  and 


2  permits  for  tribal  discharges  to  waters 
that  are  arguably  within  the  southern 
tribes'  Indian  Territories.  The  tribes  and 
the  state  disagree  both  as  to  whether 
these  discharges  are  to  waters  within  the 
Indian  Territories  and  as  to  whether  the 
state  has  adequate  authority  to  regulate 
any  discharges  in  the  Indian  Territories. 
In  addition,  EPA  retained  the  permit  for 
a  facility  that  the  Passamaquoddy 
Tribe's  government  at  Pleasant  Point 
owns  jointly  with  the  neighboring  towh 
of  Eastport.* 

In  the  state's  view,  none  of  the  non- 
member  discharges  are  to  waters  within 
the  Indian  Territories.  Solely  for 
purposes  of  this  decision,  however,  EPA 
has  assumed  that  all  of  the  19  non- 
member  discharges  and  the  two  tribal 
discharges  are  to  Indian  Territory  waters 
and  are  therefore  subject  to  MICSA's 
special  jurisdictional  arrangements. 
Even  the  most  expansive  interpretation 
of  the  boundaries  of  the  Indian 
Territories  advanced  by  the  southern 
tribes,  however,  would  only  include  the 
discharge  points  themselves,  not  the  rest 
of  the  non-member  facilities  and  their 
operations. 

f.  Framework  for  EPA's  Analysis  of  State 
Authority 

Consistent  with  their  distinctive 
history,  the  status  of  the  southern  tribes 
under  MICSA  is  unique  in  federal  law. 
See  Passamaquoddy  Tribe  v.  State  of 
Maine.  75  F.3d  784,  787  (1st  Cir.  1996). 
As  a  result,  EPA's  analysis  of  the  state's  . 
application  to  administer  the  MEPDES 
program  within  the  tribes'  Indian 
Territories  must  rely  on  a  different 
analysis  than  that  which  would  control 
other  tribes'  Indian  country  areas  in 
other  states..  While  this  decision  is  based 
primarily  on  S'A's  analysis  of  whether 
MICSA  grants  the  state  jurisdiction  ovet 
discharges  into  navigable  waters  within 
the  southern  tribes'  Indian  Territories, 
the  Agency  must  also  consider  relevant 
federal  Indian  law,  the  CWA,  and  EPA's 
implementing  regulations. 


*  In  our  partial  program  approval  on  January  12, 
2001 ,  EPA  tempormly  retained  three  fecilities 
operated  entirely  or  in  part  by  the  southern  tribes. 
See  66  FR  12791, 12795  App.l  (February  28,  2001). 
Today,  EPA  ia  retaining  the  two  of  those  facilities 
that  are  entirely  contained  within  the  southern 
tribes'  Indian  Territories  and  serve  only  tribal 
members:  Penobscot  Indian  Nation  Indian  Island 
(NPDES  Permit  No.  MEOlOl  31 1 )  and 
Passamaquoddy  Tribal  Council  (NPDES  Permit  No. 
ME0100773).  The  third  facility,  Passamaquoddy 
Water  District  (NPDES  Permit  No.  ME0102211),  is 
connected  to  a  water  system  that  serves  not  only  the 
Passamaquoddy  Pleasant  Point  reservation,  but  also 
the  adjacent  town  of  Eastport.  In  addition,  while  the 
drinking  water  distribution  pipes  reach  into  the 
Pleasant  Point  reservation,  the  facility  and  its 
out^l  do  not  lie  in  an  Indian  Territory,  disputed 
or  otherwise.  Therefore.  EPA  is  including  this 
permit  in  the  state's  approved  MEPDES  program. 


i.  NPDES  Program  Approvals  Under  the 
CWA 

Before  EPA  may  approve  a  state's 
application  to  administer  the  NPDES 
program,  CWA  section  402(b)  and  its 
implementing  regulations  require  that 
the  state  must  show  that  it  has  adequate 
authority  to  carry  out  the  NPDES 
program.  33  U.S.C.  1342(b):  40  CFR 
123.21-123.30.  In  addition,  a  state  that 
"seeks  authority  over  activities  on 
Indian  lands"  must  provide  an  attorney 
general's  statement  containing  "an 
appropriate  analysis  of  the  State's 
authority."  40  CFR  123.23(b).  Section 
402(b)  of  the  CWA  provides  that  "[tjhe 
Administrator  shall  approve  each  such 
submitted  program  luiless  he 
determines  that  adequate  authority  does 
not  exist"  for  the  state  to  implement  the 
program  consistent  with  the  Act's 
requirements.  EPA's  state  program 
approval  regulations  provide  that  "the 
Administrator  shall  approve  or 
disapprove  the  program  based  on  the 
requirements  of  (40  CFR  part  123)  and 
of  the  CWA  and  taking  into 
consideration  all  comments  received." 
40  CFR  123.61(b). 

ii.  States  Generally  Xack  Jurisdiction  in 
Indian  Country 

The  most  significant  unresolved  issue 
regarding  Maine's  application  to 
administer  the  NPDES  program  is 
whether  the  state  has  authority  to 
regulate  discharges  to  waters  of  the 
Indian  Territories.  The  well-established 
principle  under  federal  Indian  law  is 
that  states  generally  lack  authority  in 
Indian  coimtry.  Ckilifomia  v.  Cabazon 
Band  of  Mission  Indians,  480  U.S.  202, 
214-15  (1987).  Thus,  if  a  state  does  not 
demonstrate  specific  authority  in  Indian 
country,  EPA  will  not  approve  a  state 
application  to  administer  an  EPA 
program  in  Indian  country.  "EPA 
regulations  allow  for  the  possibility  that 
a  State  may  be  authorized  to  issue 
NPDES  permits  on  a  Federal  Indian 
reservation  after  adequate 
demonstration  by  the  State  of  regulatory 
authority,  although  EPA  recognizes  that 
the  threshold  demonstration  is  high  and 
that  EPA  has  not  expressly  authorized  a 
State  to  do  so."  58  FR  67966,  67978 
(1993).  "Under  40  CFR  123.23(b)  *  *   *, 
a  State  seeking  to  carry  out  *  *  *  the 
NPDES  program[]  *  *  *  on  Indian  lands 
must  provide  a  specific  analysis  of  its 
authority  to  do  so."  Id.  at  67973. 

EPA's  actions  can  neither  change  the 
congressionally  determined  status  of 
that  land,  nor  deprive  the  federal 
government  of  its  duty  and  prerogative 
to  protect  tribal  governance  of  Indian 
lands.  HRI,  Inc.  v.  EPA,  198  F.3d  1224, 
1242  (2000).  It  is  Congress  which  has 
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plenary  power  over  Indian  a£Eairs  based 
on  the  Indian  commerce  clause  of  the 
Constitution  and  the  trust  responsibility 
of  the  federal  government  to  the  tribes. 
Santa  Clam  Pueblo  v.  Martinez,  436 
U.S.  49.  56  (1978).  As  a  result,  only 
Congress  may  change  the  jurisdictional 
relationships  in  Indian  country  by 
expanding  or  contracting  state,  tribal 
and  federal  jurisdiction.  The  sole 
limitation  is  that  those  changes  bear 
some  rational  relationship  to  the  best 
interests  of  the  Indian  tribes.  Morton  v. 
Mancari,  417  U.S.  535  (1974). 

iii.  Trust  Responsibility  and  Interpretine 
MICSA  .  ^    ^ 

The  federal  government  and  each  of 
its  agencies,  including  EPA,  have  a  trust 
relationship  with  federally-recognized 
Indian  tribes.  Penobscot  Nation  v. 
Fellencer,  164  F.3d  706,  709  (1st  Cir. 
1999).  Indeed,  that  trust  relationship 
was  part  of  the  basis  supporting  the  land 
claims  suit  that  ultimately  led  to 
Congress  passing  MICSA. 
Passamaquoddy  Tribe  v.  Morton.  528 
F.2d  370,  379  (1st  Cir.  1975).  As 
discussed  below  in  section  HI,  EPA  is 
not  persuaded  by  the  argimients  that 
MICSA  generally  precludes  operation  of 
the  trust  responsibility  in  Maine.  In  any 
case,  the  United  States  Court  of  Appeals 
for  the  First  Circuit  has  confirmed  that 
the  canons  of  construction  favoring 
tribes  still  operate  in  Maine.  Penobscot 
Nation  v.  Fellencer,  164  F.3d  706,  709 
(1st  Cir.  1999).  In  Fellencer.  the  court 
found  that  these  special  interpretive 
rules  obliged  the  court  to  co.nstrue 
statutes  that  diminish  "the  sovereign 
rights  of  Indian  tribes  *   *   *  strictly," 
and  "ambiguous  provisions  *  *  *  to  the 
[Indians']  benefit,"  which  is  "rooted  in 
the  unique  trust  relationship  between 
the  United  States  and  the  Indians."  164 
F.3d  706,  709  (1st  Cir.  1999)  {quoting 
Rhode  Island  v.  Nairagansett  Indian 
Tribe,  19  F.3d  685,  702  (1st  Cir.  1994); 
County  of  Oneida  v.  Oneida  Indian 
Nation  of  New  York,  470  U.S.  226,  247 
(1985))  (insertion  in  original);  see  also, 
HRI.  198  F.3d  at  1247. 

iv.  Framework  for  Decision 

The  State  of  Maine  must  have 
adequate  authority  in  the  southern 
tribes'  Indian  Territories  in  order  for 
EPA  to  approve  the  state's  application 
for  those  areas,  and  federal  Indian  law 
would  generally  bar  state  authority  in 
Inditm  country.  Thus,  EPA  must 
determine  whether  MICSA  granted 
adequate  authority  to  the  state  in  the 
Indian  Territories.  Because  of  the  canon 
of  construction  requiring  that  statutory 
ambiguities  be  construed  in  favor  of 
tribes,  such  a  grant  of  authority  toihe 
state  would  have  to  be  unambiguous. 


2.  Approval  of  Maine's  Application  To 
Administer  the  MEPDES  Progmm  in  the 
Indian  Territories  of  the  Penobscot 
Nation  and  Passamaquoddy  Tribe 

After  analyzing  the  state's  application 
through  our  framework  for  decision, 
EPA  has  determined  that  MICSA 
unambiguously  granted  the  state 
adequate  authority  to  administer  the 
MEPDES  program  in  the  Indian 
Territories  of  the  southern  tribes.  EPA 
also  has  found  that  MICSA  did  not  grant 
adequate  authority  to  administer 
permits  for  facilities  with  discharges 
that  qualiiy  as  internal  tribal  matters, 
which  includes  two  existing  tribal 
facilities'  discharges.  Pursuant  to  the 
provisions  of  CWA  section  402(b), 
therefore,  EPA  is  approving  Maine's 
application  to  administer  the  MEPDES 
program  for  discharges  to  Indian 
Territory  waters,  except  for  permits  that 
EPA  determines  are  internal  tribal 
matters,  subject  to  the  requirements 
imposed  by  the  CWA  on  all  state-run 
NPDES  programs. 

EPA  emphasizes  that  we  base  this 
conclusion  on  the  unique  prpvisions  of 
MICSA  and  MIA.  Congress  was  very 
clear  that  the  combination  of  these 
statutes  creates  a  jurisdictional 
arrangement  for  the  southern  tribes' 
Indian  Territories  imlike  any  other  in 
the  nation.  S.  Rep.  96-957  at  29 
(1980)(S.  Rep.)("The  treatinent  of  the 
Passamaquoddy  Tribe  and  Penobscot 
Nation  in  the  Maine  Implementing  Act 
is  original.");  Akins  v.  Penobscot 
Nation,  130  F.3d  482,  484  (1st  Cir. 
1997).  Because  MICSA  is  unique,  EPA's 
decision  here  does  not  have  any  bearing 
on  the  question  of  state  and  tribal 
jurisdiction  in  Indian  country  outside  of 
Maine.  In  addition,  EPA  has  not  yet 
decided  what  action  to  take  on  Maine's 
application' as  it  relates  to  the  lands  of 
the  northern  tribes,  and  this  discussion 
does  not  necessarily  bear  on  that  part  of 
Maine's  application. 

a.  P«iobscot  and  Passamaquoddy  Indian 
Territories 

This  analysis  relates  to  the  Indian 
Territories  of  the  southern  tribes,  which 
include  both  the  tribes'  pre-MICSA 
reservations  and  their  trust  lands 
acquired  post-MICSA.  25  U.S.C.  1722(g) 
and  (j);  30  M.R.S.A.  section  6205(1)  and 
(2).  MICSA  confirmed  the  southern 
tribes'  reservations  as  those  reservations 
were  defined  in  the  MIA.  25  U.S.C. 
1722(f)  and  (i).  The  MIA,  in  him, 
included  definitions  of  the  southern 
tribes'  reservations,  and  those 
definitions  referred  to  treaties 
concluded  between  the  southern  tribes 
and  the  States  of  Maine  and 
Massachusetts  in  the  eighteenth  and 
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nineteenth  centuries.  30  M.R.S.A. 
section  6203(5)  and  (8).  MICSA  provides 
for  the  southern  tribes  to  acquire  lands 
outside  the  original  reservations  and  to 
have  the  United  States  take  up  to  ' 

150,000  acres  acquired  by  each  southern 
tribe  into  trust  "for  the  benefit  of  the 
respective  tribe  or  nation."  25  U.S.C. 
1724(d). 

The  geography  of  the  pre-MICS  A 
reservations,  which  are  still  the  center 
of  the  hidian  Territories,  demonstrates 
the  imp<»tance  of  water  quality  to  the 
southern  tribes.  Portions  of  the 
Passamaquoddy  Pleasant  Point 
Reservation  lie  along  the  St.  Croix  River 
and  the  tribe's  community  at  its  Indian 
Township  Reservation  is  housed  in 
immediate  proximity  to  areas  flooded  by 
the  Grand  Falls  Dam  impoimdment. 
Notwithstanding  the  dispute  discussed 
below,  all  parties  appear  to  agree  that 
the  Penobscot  Nation's  reservation 
includes  at  least  the  islands  in  the  main 
stem  of  the  Penobscot  River,  which  were 
not  sold  prior  to  1980,  starting  with 
hidian  Island,  and  proceeding  north 
approximately  45  miles  up  to  the  fork  in 
the  river  where  west  and  east  branches 
of  the  river  converge.  There  also  appears 
to  be  no  dispute  that  the  reservation 
does  nt)t  include  the  upland  on  either 
side  of  the  Penobscot  River's  banks.  The 
Penobscot  community  is  housed  on 
Indian  Island,  completely  surrounded 
by  the  river.  The  river  also  flows 
through  and  around  Ahe  rest  of  the 
original  reservation.  Clearly,  the 
physical  setting  of  the  soudiern  tribes  in 
such  close  proximity  to  important  rivers 
and  waters  makes  surface  water  quality 
very  important  to  them  and  their 
riverine  cidture. 

The  lands  taken  into  trust  for  the 
southern  tribes  pursuant  to  MICSA  are 
generally  large  unfragmented  parcels 
spread  across  central  Maine  that  are 
clearly  described  in  modem 
conveyances  recorded  with  the  relevant 
registry  of  deeds  and  the  Bureau  of 
Indian  Affairs.  The  boundaries  of  the 
original  reservations  are  much  less 
clear,  however.  There  are  serious 
disputes  about  the  precise  geographic 
reach  of  the  southern  tribes'  reservations 
under  MICSA,  some  of  them  arising  out 
of  interpretations  of  the  treaties  referred 
to  in  MIA.  EPA  specifically  invited 
comment  on  those  disputes  when  we 
first  extended  the  comment  period  on 
Maine's  application.  See  66  FR  12791, 
12793  (February  28,  2001). 

The  dispute  that  most  directly 
impacts  existing  permitted  discharges 
involves  how  far  the  Penobscot 
Reservation  in  the  Penobscot  River 
extends  upriver  and  whether  it  includes 
the  bed  and  banks  of  the  river.  DOI  has 
concluded  that  the  Penobscot 


reservati  }n  includes  the  bed  and  banks 
of  the  Pe  aobscot  River.  Letter  from 
Edward  i.  Cohen  to  John  P.  DeVillars. 
Septemfa  sr  2, 1997  at  6  (Ad.  Rec.  section 
4-25).  A  :cording  to  DOI,  the  Penobscot 
River  ba^  separates  the  reservation — 
the  riveriand  islands — from  the  non- 
Indidn  laid  on  either  side.  Pursuant  to 
DOl's  position,  facilities  located  near 
the  bank  of  the  river  where  the  Nation's 
reservation  lies,  with  discharge  pipes 
into  the  river,  are  crossing  a  boundary 
into  the  Nation's  reservation.  The 
Penobscot  Nation  also  asserts  that  its 
reservation  includes  not  only  the  main 
stem  of  tne  Penobscot  River  north  of 
Indian  Island,  but  also  the  east  and  west 
branched  up  to  the  headwaters  and 
tributari«s.  The  state  maintains  that  the 
reservation  only  includes  the  islands  in 
the  main  stem.  DOI  has  not  announced 
a  positiop  on  this  dispute  over  the 
branched  and  tributaries. 

The  NPDES  program  applies  at  the 
point  of  iischarge,  and  it  is  the  location 
of  the  dii  charge  outfall  that  generally 
determii  es  which  NPDES  permitting 
authority  has  jiuisdiction  to  issue 
permits  or  discharges  from  a  facility 
that  straddles  a  jurisdictional  boundary, 
such  as  Ine  border  between  two  states  or 
between  ilndian  country  and  non-Indian 
country  treas.  All  nineteen  of  the  non- 
member  jPacilities  EPA  retained  are 
situated  ivith  the  bulk  of  their  facilities 
and  opei  ations  on  non-tribal  land  and 
outfall  pipes  in  the  Penobscot  River,  its 
branches,  or  tributaries  north  of  Indian 
Island.  /  ccording  to  DOI's  announced 
position  on  the  boimdaries  of  the 
Penobsci  it's  reservation,  at  least  seven 
nonmem  ber  facilities  located  outside  of 
the  reser  /ation  discharge  into  its  waters 
of  the  mi  in  stem. 

EPA  ai  :knowledges  that  the  state  and 
other  int  jrested  parties  vigorously 
dispute '.  )Ors  conclusion  about  these 
boundar  es.  EPA  emphasizes  that  we  are 
taking  ni  i  action  to  determine  the 
boundaries  of  the  southern  tribes' 
Indian  Territories.  Today,  EPA  is 
approvii  g  the  state  to  administer  the 
MEPDEJ  program  both  inside  and 
outside  ( if  the  southern  tribes'  Indian 
Territori  3s,  except  permits  for  facilities 
with  disi  :harges  that  EPA  determines  are 
internal  ribal  matters.  Therefore,  EPA 
need  no|  determine  the  exact  location  of 
those  boundaries  in  this  action. 

b.  Authaity  To  Regulate  Discharges  to 
Indian  Tprritory  Waters  Under  MICSA 

EPA  hks  concluded  that  MICSA 
unambiguously  grants  Maine  adequate 
regulatory  authority  to  administer  the 
MEPDES  permitting  program  for  most  of 
the  discharges  in  the  southern  tribes' 
Indian  Tprritories.  EPA  does  not  agree 
with  thejDOI  opinion  that  the  southern 


tribes'  area  of  exclusive  jurisdiction  over 
internal  tribal  matters  reaches  so  far  as 
to  preclude  the  state  firom  regulating  any 
discharges  to  water  in  the  southern 
tribes'  Indian  Territories.  Rather,  the 
Agency  has  concluded  that  the 
permitting  of  two  existing  tribal 
facilities  are  internal  tribal  matters  and 
beyond  the  reach  of  Maine's  program. 

When  interpreting  the  meaning  of 
federal  statutes,  EPA's  first  duty  is  to 
determine  whether  Congress  has  spoken 
to  the  issue  at  hand.  Hughes  Aircraft  Co. 
V.  Jacobson.  525  U.S.  432,  438  (1999).  In 
the  Chevron  case,  the  Court  used  three 
methods  to  determine  Congress'  intent: 
the  plain  meaning  of  the  statutory  text; 
reasonable  inferences  from  the  structure 
of  the  statute;  and  the  legislative  history. 
Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837,  859-^64  (1984);  see  also, 
Passamaquoddy  Tribe  v.  Maine,  75  F.3d 
784,  793  (1st  Cir.  1996).  As  EPA  applies 
these  methods,  we  remain  mindful  that 
Congressional  intent  to  intrude  on  tribal 
soverei^ty  must  be  unmistakably  clear. 
Santa  Clara  Pueblo  v.  Martinez,  436 
U.S.  49,  59  (1978);  Penobscot  Nation  v. 
Fellencer,  164  F.3d  706,  709  (1st  Cir. 
1999). 

i.  Statutory  Text  of  MICSA  and  MIA 

The  key  provision  in  MICSA 
addressing  the  jurisdictional 
relationship  between  the  southern  tribes 
and  the  state  defines  that  relationship 
by  referring  to  MIA. 

The  Passamaquoddy  Tribe,  the  Penobscot 
Nation,  and  their  members,  and  the  land  and 
natural  resources  owned  by,  or  held  in  trust 
for  the  benefit  of  the  tribe,  nation,  or  their 
members,  shall  be  subject  to  the  jurisdiction 
of  the  State  of  Maine  to  the  extent  and  in  the 
manner  provided  in  the  Maine  Implementing 
Act  and  that  Act  is  hereby  approved,  ratified, 
and  confirmed. 

25  U.S.C.  1725(b)(1).  hi  addition,  one  of 
the  purposes  of  MICSA  is  "to  ratify  the 
Maine  Implementing  Act,  which  defines 
the  relationship  between  the  State  of 
Maine  and  the  Passamaquoddy  Tribe, 
and  the  Penobscot  Nation^'  25  U.S.C. 
1721(b)(3).  The  ultimate  source  of  MIA's 
authority  to  affect  Indian  jurisdiction  is 
MICSA,  and  where  the  MIA  and  MICSA 
conflict,  the  federal  act  controls.  25 
U.S.C.  1735(a).  The  two  statutes  are 
closely  intertwined,  and  under  the  U.S. 
Constitution,  only  Congress  may  alter  a 
tribe's  jurisdiction;  therefore,  federal 
coiuts  have  concluded  that  MIA's 
interpretation  is  a  matter  of  federal  law. 
Akins,  130  F.3d  at  485;  Penobscot 
Nation  v.  Fellencer,  164  F.3d  706,  708 
(1st  Cir.  1999),  cert,  denied  527  U.S. 
1022  (1999). 

Section  6206(1)  of  the  MIA  sets  out 
the  core  of  the  jurisdictional 


relationship  between  the  state  and  the 
southern  tribes. 

[T]he  Passamaquoddy  Tribe  and  the 
Penobscot  Nation,  within  their  respective 
Indian  territories,  shall  have,  exercise  and 
enjoy  all  the  rights,  privileges,  powers  and 
immunities,  including,  but  without 
limitation,  the  power  to  enact  ordinances  and 
collect  taxes,  and  shall  be  subject  to  ail  the 
duties,  obligations,  Habilities  and  limitations 
of  a  municipahty  of  and  subject  to  the  laws 
of  the  State,  provided,  however,  that  internal 
tribal  matters,  including  membership  in  the 
respective  tribe  or  nation,  the  right  to  reside 
within  the  respective  bidian  territories,  tribal 
organization,  tribal  government,  tribal 
elections  and  the  use  or  disposition  of 
settlement  fund  income  shall  not  be  subject 
to  regulation  by  the  State. 

30  M.R.S.A.  section  6206(1).  MIA  in 
turn  defines  "laws  of  the  State"  to 
include  "the  Constitution  and  all 
statutes,  rules  or  regulations  and  the 
common  law  of  the  State  *  *  *."  30 
M.R.S.A.  section  6203(4).  Therefore,  the 
combination  of  MICSA  and  MIA  makes 
state  regulatory  authority  applicable  to 
the  southern  tribes  and  their  Indian 
Territories,  with  the  very  important 
exception  of  "internal  tribal  matters." 

MICSA  and  MIA  make  that  state 
regulatory  authority  applicable  to  the 
water  and  water  rights  in  the  southern 
tribes'  Indian  Territories.  MICSA 
provides  that  the  jurisdictional  formula 
in  MIA  applies  to  the  southern  tribes 
"and  the  land  and  natiu^  resources 
owned  by,  or  held  in  trust  for  the  benefit 
of  the  tribes,  nation,  or  their  members." 
25  U.S.C.  1725(b)(1).  MICSA  specifically 
defines  "land  or  natiiral  resources"  to 
include  "water  and  water  rights."  Id.  at 
section  1722(b).  MIA  section  6204 
generally  makes  state  law  applicable  to 
"any  lands  or  other  natural  resources" 
owned  by  Indian  tribes  or  held  in  trust 
for  them.  MIA  also  defines  "land  or 
other  natural  resources"  to  include 
"water  and  water  rights."  30  M.R.S.A. 
section  6203(3).  When  MIA  section 
6206(1)  addresses  the  southern  tribes  in 
particular,  it  does  not  refer  specifically 
to  the  "land  or  other  natural  resources" 
of  the  tribes  when  it  applies  state  law  to 
the  tribes.  But  MIA  section  6204  appears 
to  operate  in  parallel  with  the  language 
in  MIA  section  6206(1)  providing  that 
the  southern  tribes  are  "subject  to  the 
laws  of  the  State"  in  their  quasi- 
municipal  status.  And  section  6204 
makes  it  clear  that  under  MIA  this  grant 
of  jiuisdiction  was  designed  to  cover 
"natural  resources"  defined  to  include 
"water  and  water  rights."  ^  Moreover, 
when  Congress  ratified  MIA's 
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jurisdictional  arrangement  as  to  the 
southern  tribes,  including  section 
6206(1),  it  used  a  parallel  construction 
in  MICSA,  making  that  jurisdictional 
arrangement  applicable  to  "natural 
resources,"  defined  to  include  "water 
and  water  rights."  25  U.S.C.  1725(b)(1) 
and  1722(b).  Therefore,  MICSA  and  MIA 
clearly  combine  to  apply  state 
regulatory  authority  to  the  waters  of  the 
southern  tribes'  Indian  Territories. 

ii.  Statutory  Structure  of  MICSA 

MICSA  includes  a  specific  reference 
to  state  environmental  laws,  a  provision 
that  prevents  the  application  of 
generally  applicable  federal  Indian  laws 
and  regulations  that  would  otherwise 
"affect  or  preempt  the  *  *  * 
jurisdiction  of  the  State  of  Maine 
including,  without  limitation,  laws  of 
the  State  relating  to  land  use  or 
environmental  matters,  *  *  *."  25 
U.S.C.  1725(h)(emphasis  added).6  This 
provision  operates  together  with  section 
1735(b),  which  prevents  subsequently 
enacted  federal  Indian  statutes  from 
inadvertently  jiffecting  or  preempting 
state  jvirisdiction  after  the  effective  date 
of  MICSA.  25  U.S.C.  1735(b).7 

The  combination  of  these  two 
subsections,  or  "savings  clause[s'l"  as 
the  First  Circuit  has  labeled  them 
[Passmaquoddy  Tribe.  75  F.3d  at  789), 
prevents  the  general  body  of  federal 
Indian  law  from  unintentionally 
affecting  or  displacing  MICSA 's  grant  of 
jurisdiction  to  the  state.  The  two  were 
the  subject  of  considerable  attention  and 
deliberation  during  the  legislative 
process.  S.  Rep.  at  30-31  and  35;  H.R. 
Rep.  96-1353  at  19-20  and  29  (1980), 
reprinted  in  1980  U.S.C.C.A.N.  3786 


*  EPA  here  takes  no  position  on  the  effect  of  MIA 
section  8204  on  the  northern  tribes,  other  than  to 
note  that  it  is  without  effect  on  them  absent  some 
con-esponding  Congressional  action  in  MICSA  or 
another  federal  statute. 


«In  its  entirety,  section  1725(h)  reads: 
Except  as  other  wise  [sic]  provided  in  this 
subchapter,  the  laws  and  regulations  of  the  United 
States  which  are  generally  applicable  to  Indians, 
Indian  nations,  or  tribes  or  bands  of  Indians  or  to 
lands  owned  by  or  held  in  trust  for  (them)  shall  be 
applicable  in  the  State  of  Maine,  except  that  no  law 
or  regulation  of  the  United  States  (1)  which  accords 
or  relates  to  a  special  status  or  right  of  or  to  any 
Indian,  Indian  nation,  tribe  or  band  of  Indians, 
Indian  lands,  Indian  reservations,  Indian  country, 
Indian  territory  or  land  held  in  trust  for  Indians, 
and  also  (2)  which  afiects  or  preempts  the  civil, 
criminal,  or  regulatory  jurisdiction  of  the  State  of 
Maine,  including,  without  limitation,  laws  of  the 
State  relating  to  land  use  or  environmental  matters, 
shall  apply  within  the  State. 
'In  ite  entirety,  section  17^50))  reads: 
The  provisions  of  any  Federal  law  enacted  aftw 
October  10, 1980,  for  die  benefit  of  Indians,  Indian 
nations,  or  tribes  or  bands  of  Indians,  which  would 
aSecl  or  preempt  the  application  of  the  laws  of  the 
State  of  Maine,  includiiag  application  of  the  laws  of 
the  State  to  lands  owned  by  or  held  in  trust  for 
Indians,  or  Indian  nations,  tribes,  or  bands  of 
Indians,  as  provided  in  this  subchapter  and  the 
Maine  Implementing  Act,  shall  not  apply  within  the 
State  of  Maine,  unless  such  provision  of  such 
subsequently  enacted  Federal  law  is  specifically 
made  appUcable  within  the  State  of  Maine. 


(H.R.  Rep).  And  in  Passamaquoddy 
Tribe  V.  Maine.  75  F.3d  784  (1st  Cir. 
1996)  the  court  upheld  the  operation  of 
section  1735(b)  when  it  found  that  the 
subsequently-enacted  Indian  Gaming 
Regulatory  Act  does  not  apply  in  Maine 
because  Congress  did  not  make  it 
specifically  applicable  to  the  state.  The 
court  found  that  "section  16(b)  of  the 
Settlement  Act  [25  U.S.C.  1735(b)]  gave 
the  State  a  measure  of  security  against 
future  federal  incursions  upon  [its] 
hard-won  gains  in  settling  the  tribes' 
land  claims  and  gaining  jurisdiction 
over  the  tribes  and  their  lands.  75  F.3d 
at  787. 

EPA  agrees  with  DOI  that  these 
provisions,  including  section  1725(h), 
do  not  directly  answer  the  question 
before  us.  DOI  Op.  at  2  n.  2.  A  provision 
that  shields  state  authority  from  generic 
intrusions  by  federal  law  does  not 
control  the  question  of  what  authority 
Congress  gave  the  state  in  the  first  place. 
Nevertheless,  it  is  notable  that  one  area 
of  state  authority  Congress  specifically 
called  out  in  the  savings  clauses  is  the 
"laws  of  the  State  relating  to  *  *  * 
environmental  matters."  This  provision 
supports  the  conclusion  that  the  original 
grant  of  jurisdiction  to  the  state  was 
designed  to  include  some  measure  of 
environmental  regulation.  Otherwise, 
why  would  Congress  have  bothered  to 
protect  that  area  of  state  authority  under 
section  1725(h)? 

iii.  Legislative  History  of  MICSA 

MICSA's  legislative  history  also 
demonstrates  that  Congress  understood 
state  environmental  law  would  apply  in 
the  southern  tribes'  Indian  Territories. 
Indeed,  the  only  passages  in  the  Senate 
and  House  Committee  reports  EPA 
could  find  that  specifically  address 
environmental  regulation  imder  MICSA 
and  MIA  show  quite  explicitly  that 
Congress  understood  it  was  making  state 
enviroiunental  regulation  applicable  to 
the  southern  tribes'  Indian  Territories." 

The  Senate  Report  discusses  the 
application  of  state  environmental  law 
under  section  1725(b)(1),  the  provision 
in  MICSA  that  ratified  MIA  and  its 


"  All  sides  refer  EPA  to  extensive  and  conSicting 
remarks  made  in  the  debate  of  both  MKSA  and 
MIA  during  the  federal  and  state  legislative 
processes.  We  address  those  comments  in  our 
response  to  comments  document.  The  focus  of  our 
inquiry,  however,  is  not  the  statements  of 
individual  partisans  in  the  debate,  but  the 
considered  remarks  made  by  the  two  congressional 
committees  in  reports  designed  to  present  the 
collective  views  of  each  committee.  EPA  relies 
especially  on  the  Senate  Report,  which  the  House 
Report  "accepts  as  its  own"  in  part.  H.R.  Rep.  at  20. 
Akins  v.  Penobscot  Nation.  130  F.3d  482. 489  ("We 
look  to  the  Committee  Report  of  the  Senate  Select 
Committee  on  Indian  Afbiis  concerning  the 
SatUement  Act.")(citing  Garcia  v.  United  States, 
469  U.S.  70,  76  (1984)). 
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jiirisdictional  provisions  for  the 
southern  tribes: 

State  law,  including  but  not  limited  to  laws 
regulating  land  use  or  management, 
conservation  and  environmental  protection, 
are  fully  applicable  as  provided  in  this 
Section  and  Section  6204  of  the  Maine 
Implementing  Act.  That  the  regulation  of 
land  or  natural  resources  may  diminish  or 
restrict  maximization  of  income  or  value  is 
not  considered  a  financial  encumbrance  and 
is  not  baited  from  application  under  this  Act. 

S.  Rep.  at  27. 

In  addition,  when  explaining  the 
operation  of  the  savings  clauses,  25 
U.S.C.  1725(h)  and  1735(b),  discussed  in 
the  previous  section,  the  Senate  Report 
provides  a  specific  example  of  a  federal 
environmental  law  that  would  be  ^ 
excluded  from  operating  in  Maine 
Indian  Traritories  to  avoid  interfering 
with  state  environmental  law.  Although 
the  example  in  this  passage  focuses  on 
the  provision  in  the  Clean  Air  Act  that 
allows  Indian  tribes  to  reclassify  their 
lands  under  the  prevention  of 
significant  deterioration  air  permitting 
program,  the  passage  ends  by 
emphasizing  that  this  exclusion  would 
also  operate  more  generally  to  protect 
state  environmental  regulations. 

It  is  also  the  intent  of  this  subsection, 
however,  to  provide  that  federal  laws 
according  special  status  or  rights  to  Indian 
(sic]  or  Indian  Tribes  would  not  apply  within 
Maine  if  they  conflict  with  the  general  civil, 
criminal,  or  regulatory  laws  or  regulations  of 
the  State.  Thus,  for  example,  although  the 
federal  Clean  Air  Act,  42  U.S.C.  7474, 
accords  special  rights  to  Indian  tribes  and 
Indian  lands,  such  rights  will  not  apply  in 
Maine  because  otherwise  they  would 
interfere  with  State  air  quality  laws  which 
will  be  applicable  to  the  lands  held  by  or  for 
the  benefit  of  the  Maine  Tribes.  'This  would 
also  be  true  of  police  power  laws  on  such 
matters  as  safety,  public  health, 
environmental  regulations  or  land  use. 

S.  Rep.  at  31;  see  also  H.R.  Rep.  at  29. 
In  addition,  this  passage  makes  clear 
that  Congress  was  not  limiting  the 
application  of  federal  Indian  law  in 
Maine  solely  to  avoid  any  int^ference 
writh  state  envirenmental  regulation  as  it 
applies  to  lands  outside  the  Indian 
Territories.  The  report  specifically 
discusses  Congress's  intent  to  protect 
the  appUcation  of  state  air  quality  laws 
which  will  be  applicable  to  land  held 
"for  the  benefit  of  the  Maine  Tribes." 
Again,  this  discussion  would  be 
pointless  if  Congress  did  not  specifically 
intend  to  make  state  environmental 
regulation  applicable  in  the  southern 
tribes'  Indian  Territories. 

iv.  Concurrent  Jurisdiction 

Several  tribal  commenters  have 
argued  that  the  southern  tribes  have 
concurrent  jurisdiction  with  the  state 
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under  KIICSA,  and  this  concurrent 
jurisdicnon  prevents  the  state  from 
'  '  g  adequate  authority  to 
int  its  NPDES  program  in  the  . 
erritories.  In  oiu  consultations, 

lenters  specifically  asked 
ddress  the  question  of 
concurrent  jtuisdiction.  Indeed,  the 
First  Cii  ctiit  has  held  that  simply 
because  Congress  has  made  state  law 
applicalfle  in  Indian  cotuitry  does  not 
it  Congress  has  necessarily 

Indian  tribe's  inherent 
ty.  In  State  ofR.l.  v. 
sett  Indian  Tribe.  19  F.3d  685 
1994),  cert,  denied  513  U.S.  919 
e  court  reviewed  the  effect  of 
le  Island  Indian  Claims 
Settlement  Act  (25  U.S.C.  1701-1716) 
and  the  Indian  Gaming  Regulatory  Act 
on  the  Narragansett  Tribe.  In  language 
very  similar  to  MICSA  section  1725(b) 
and  MlA  section  6204,  the  Rhode  Island 
settlem^t  act  provides  that  the  tribe's 
"settlement  lands  shall  be  subject  to  the 
civil  anA  criminal  laws  and  jurisdiction 
of  the  SJate  of  Rhode  Island."  25  U.S.C. 
1 708.  In  analyzing  the  effect  of  this 
language,  the  cotut  concluded: 

(T)he  iiere  fact  that  the  [Rhode  Island] 
Settlement  Act  cedes  power  to  the  state  does 
not  necetsarily  mean,  as  Rhode  Island 
suggests,  that  the  Tribe  lacks  similar  power 
and,  thu*.  lacks  "jiuisdiction"  over  the 
settlement  lands.  Although  the  grant  of 
jurisdictl>nal  power  to  the  state  in  the 
Settlement  Act  is  valid  and  rather  broad, . 
we  do  not  believe  that  it  is  exclusive.  To  the 
contraryiwe  rule  that  the  Tribe  retains 
concurreiit  jiuisdiction  over  the  settlement 
lands  ani  that  such  concurrent  jurisdiction  is 
sufficient  tosatisfy  the  corresponding 
precondition  to  applicability  of  the  Gaming 
Act.        j 

Narragdnsett,  19  F.3d  at  701.  In  a 
subsequent  dispute  over  the  law 
applicable  to  construction  of  a  tribal 
housing  complex,  the  District  Court 
sorted  through  the  overlapping 

es  of  state  and  tribfd  concuorrent 
on  using  a  preemption 
generally  finding  that  state  law 
mpted,  with  the  one  exception 
ite's  coastal  resources 
managetnent  plan.  Narmgansett  bid. 
Tribe  ofRIv.  Narmgansett  Elec.,  878 
F.Supp.  349,  361-86  (D.R.I.  1995),  rev'd 
on  oth&  grounds  89  F.Sd  908  (1996). 
The  Dis  rict  Cotul^pecifically  found  the 
state  re[  ulations  to  implement  the  CWA 
were  pr  ^mpted.  878  F.Supp.  at  362;  see 
also  Na  ragansett,  19  F.3d  at  703. 
Therefo  re,  it  is  important  to  assess 
whethei  MICSA  allows  the  southern 
tribes  tc  assert  concurrent  jurisdiction 
that  might  preempt  the  laws  of  the  state. 

Notably,  the  First  Circuit  in  the 
Narragansett  case  briefly  compared  the 
Rhode  Island  settlement  act  with 
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MICSA.  The  court  intended  to  highlight 
the  extent  to  which  Congress  had  not 
impaired  the  Narragansetts'  sovereignty 
in  Rhode  Island: 

Comparative  analysis  is  also  instructive. 
We  think  it  is  sensible  to  compare  the 
jurisdictional  grant  embedded  in  the  [Rhode 
Island]  Settlement  Act  with  the  jurisdictional 
grants  encased  in  two  other  Indian  claims 
settlement  acts  that  were  to  some  extent 
modeled  after  the  Settlement  Act.  Both  of  the 
latter  pieces  of  legislation — one  involving 
Massachusetts,  one  involving  Maine — 
contain  grants  of  jurisdiction  parallel  to 
section  1708,  expressed  in  similar  language. 
See .  .  .25  U.S.C.  1725  (1988).  Yet  both  acts 
also  contain  corresponding  limits  on  Indian 
jurisdiction,  conspicuously  absent  from  the 
Settlement  Act  See ...  25  U.S.C.  1725(f). 
By  placing  state  limits  on  the  retained 
jurisdiction  of  the  affected  tribes,  these  newer 
acts  imply  that  the  unadorned  grant  of 
jurisdiction  to  a  state  .  .  .  does  not  in  and 
of  itself  imply  exclusivity. 

Id.  at.  702.  The  cross  reference  to  MICSA 
is  to  a  section  specifically  addressing 
the  southern  tribes'  concurrent 
jurisdiction: 

The  Passamaquoddy  Tribe  and  the 
Penobscot  Natisn  are  hereby  authorized  to 
exercise  jurisdiction,  separate  and  distinct 
from  the  dvil  and  criminal  jiuisdiction  of  the 
State  of  Maine,  to  the  extent  authorized  by 
the  Maine  bnplenienting  Act,  and  any 
subsequent  amendments  thereto. 

25  U.S.C.  1725(f)  (emphasis  added). 
WhUe  MICSA  specifically  reserves  the 
southern  tribes's  exclusive  jurisdiction 
over  Indian  child  custody  proceedings 
(25  U.S.C.  1727(a)),  Congress  provided 
in  section  1725(f)  that  MIA  generally 
defines  the  extent  of  the  southern  tribes' 
jiuisdiction.  Section  6206(1)  of  MIA 
defines  the  scope  of  the  general  powers 
of  the  southern  tribes  as  generally  die 
same  as  those  of  municipalities  in 
Maine.  In  mattra^  where  MLA  accords 
the  southern  tribes  a  status  similar  to 
Maine  municipalities,  they  enjoy 
considerable  homerule  authority.  See 
International  Paper  Co.  v.  Towti  of  fay, 
665  A.2d  998  (Me.  1995);  Central  Maine 
Power  V.  Town  of  Lebanon,  571  A.2d 
1189  (Me.  1990).  But  that  authority  is 
ultimately  subject  to  definition  and 
preemption  by  the  state.  Midcoast 
Disposal  V.  Town  of  Union,  537  A.2d 
1149  (Me.  1988).  In  the  case  of  Maine's 
MEPDES  program,  the  state  has  not 
delegated  to  municipalities  the 
authority  to  issue  permits  that  would 
implement  the  NPDES  program  imder 
the  CWA.  Therefore,  EPA  sees  no  basis 
under  MIA  for  finding  that  the  southern 
tribes'  concurrent  jurisdiction  could 
exclude  or  preempt  state  regulation  of 


dischaiges  to  waters  in  the  Indian 
Territories." 

V.  Conclusion 

In  sum,  the  text,  structure,  and 
legislative  history  of  MICSA  each 
indicate  that  Congress  clearly  granted 
the  state  authority  to  regulate  the 
environment  in  the  Indian  Territories  of 
the  southern  tribes,  and  read  in 
combination  they  make  this  conclusion 
unambiguous.  Where  there  is  no 
ambiguity  in  Congress'  intent,  EPA  may 
not  apply  the  interpretive  canon 
favoring  Indian  tribes.  See 
Passcanaquoddy,  75  F3d  at  793  ("If 
ambiguity  does  not  loom,  the  occasion 
for  preferential  interpretation  never  • 
arises. ")  This  grant  of  authority  is 
adequate  to  support  the  state's 
application  to  administer  the  MEPDES 
program  in  the  Indian  Territories  of  the 
southern  tribes.  As  discussed  below, 
EPA  must  also  consider  that  MICSA 
limited  that  grant  by  reserving  exclusive 
jurisdiction  over  internal  tribal  matters 
to  the  southern  tribes,  but  we  have 
determined  that  this  exception  to  the 
state's  authority  currently  only  excludes 
two  tribal  facilities  from  the  Maine's 
MEPDES  program. 

c.  The  Scope  of  the  Tribes'  Authority 
Over  Internal  Tribal  Matters 

The  DOI  opinion  that  EPA  requested 
and  the  parallel  comments  from  the 
southern  tribes  make  persuasive 
arguments  about  the  importance  of  the 
internal  tribal  matters  exception  and 
about  Congress's  purpose  to  preserve 
the  southern  tribes'  culture  and  protect 
them  as  sovereign  entities.  EPA  agrees 
with  DOI  and  the  tribes  about  the 
importance  to  the  tribes  of  the  internal 
tribal  matters  exception,  and  that  we 
must  analyze  the  scope  of  MICSA's 
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"Several  sections  of  MIA  reserve  specific  matters 
for  exclusive  tribal  jurisdiction.  See  30  M.R.S.A. 
sections  6206(3)  (exclusive  tribal  jurisdiction  over 
violations  of  tribal  ordinances  by  tribal  members 
within  Indian  Territory),  6207(1)  (exclusive  tribal 
authority  to  regulate  hunting,  trapping  or  other 
taking  of  wildlife,  and  taking  of  fish  on  ponds  under 
ten  acxes  within  hidian  Territory),  6209-A(l)  and 
6209-B(l)  (exclusive  tribal  court  jurisdiction  over 
certain  misdemeanors  and  small  claims  by  and 
against  tribal  members,  Indian  child  custody 
proceedings,  and  domestic  relations  matters 
between  tribal  members  residing  on  the 
rwervation),  and  6210(1)  (exclusive  authority  of 
tribal  law  enforcement  officers  to  enforce  laws 
within  the  exclusive  regulatory  or  adjudicatory 
jurisdiction  of  the  tribes).  None  of  these  specific 
categories  of  the  southwn  tribes'  exclusive 
jurisdiction  would  preempt  sufficient  state 
authority  to  prevent  Maine's  MEPDES  program  fitim 
operatii^t  in  the  southern  tribes'  Indian  Tnritories. 
In  addition  to  giving  the  southern  tribes  the  powers 
and  limitations  of  municipalities  under  Maine  law, 
section  6206(1)  also  carves  out  the  broadest 
exception  to  state  authority,  "internal  tribal 
matters,"  that  is  discussed  in  the  next  section  of 
this  notice. 


internal  tribal  nutters  exception  to  fully 
understand  the  extent  of  the  broad  grant 
of  authority  to  the  state.  To  that  extent. 
EPA  is  essentially  adopting  DOI's  legal 
analysis  of  the  basic  structure  of  MICSA. 

EPA  does  not  agree,  however,  with 
DOI's  assessment  of  the  scope  of  the 
matters  reserved  to  exclusive  tribal 
jurisdiction  imder  the  internal  tribal 
matters  exception.  DOI  and  the  tribes 
concluded  that  the  exclusion  of  internal 
tribal  matters  from  state  regulation 
prevents  Maine  boxa.  regulating  the 
environment,  at  least  for  the  purposes  of 
implementing  its  MEPDES  permitting 
prog^ram  in  the  southern  tribes'  Indian 
Territories.  When  EPA  takes  DOI's  legal 
analysis  of  the  structure  of  MICSA  and 
applies  it  to  the  facts  we  have  in  Maine, 
we  believe  that  DOI  has  misimderstood 
what  Congress  intended  in  MICSA  and 
the  practical  impacts  of  implementing 
an  NPDES  program.  EPA  does  not 
disagree  with  DOI  lightly,  because  the 
Department  is  the  federal  government's 
expert  agency  on  Indian  law  and  is 
charged  with  administering  MICSA.  The 
Supreme  Court  has  made  it  clear  that  an 
advisory  legal  opinion  such  as  DOI's 
May  16,  2000  letter  is  owed  respect  to 
the  extent  it  is  persuasive.  United  States 
V.  Mead  Corp.,  533  U.S.  218, 121  S.Ct. 
2164,  2175-76  (2001);  Christensen  v. 
Harris  County.  529  U.S.  576,  587  (2000); 
and  AIAM  v.  Mass.  DEP,  208  F.3d  1.6 
(1st  Cir.  2000). 

Nevertheless,  tiiis  matter  requires  us 
to  analyze  how  MICSA's  jurisdictional 
formulation  applies  to  implementing  the 
NPDES  program.  As  the  agency 
Congress  has  delegated  to  implement 
the  CWA  and  the  NPDES  program 
nationwide,  EPA  has  particular 
expertise  in  administering  NPDES 
programs.  The  Agency  takes  issue  with 
some  points  in  DOI's  opinion  that  are 
purely  legal  in  nature.  On  these  points, 
EPA  has  had  the  benefit  of  reviewing  a 
fully  developed  administrative  record 
presenting  the  legal  argiunents  and 
relevant  information  submitted  from  all 
sides  of  this  dispute.  In  addition,  part  of 
our  disagreement  with  the  Department's 
analysis  turns  on  our  understanding  of 
the  efiects  of  NPDES  permitting  in  these 
areas.  Oiu-  experience  in  assessing  the 
impacts  of  NPDES  permitting  on  the 
regulated  community  and  the  public 
particularly  qualifies  EPA  to  apply 
DOI's  legal  principles  to  these  difficult 
facts. 

The  factual  scenario  we  confront 
directly  implicates  the  conduct  of  non- 
members  and  the  core  of  the  southern 
tribes  interest  in  protecting  their 
environment.  Assuming  DOI  is  correct 
that  the  Penobscot  reservation  reaches 
bank  to  bank  in  the  Penobscot  River, 
any  facility  located  near  the  bank  of  that 


river  that  needs  to  discharge  into  the 
river  crosses  a  boundary  into  Indian 
Territory.  The  land-based  portion  of  the 
facility's  operations  would  not  be  in  the 
Nation's  reservation  and  would  clearly 
be  subject  to  state  jurisdiction.  But  this 
part  of  Maine  is  not  extensively  served 
by  sewage  systems  that  could  allow  a 
facility  to  avoid  direct  discharges  into 
the  Penobscot  River.  So  in  the  event  a 
faciU^meeds  to  discharge  into  the  ' 
Penobscot  River  above  Indian  Island,  its 
discharge  would  be  into  the  Penobscot 
Nation's  reservation  as  defined  by  DOI. 
These  facts  present  a  clear  tension 
between  the  interest  of  the  Nation  in  the 
environmental  quality  of  its  Indian 
Twritory  and  the  interest  of  the  state  in 
applying  its  discharge  permitting 
program  statewide.  We  believe  the 
Agency's  understanding  of  the  CWA  in 
general  and  the  NPDES  program  in 
particular  makes  an  important 
contribution  when  weighing  these 
interests,  and  that  we  are  in  a  position 
to  refine  DOI's  analysis. 

i.  MICSA  and  Strengthening  the 
Sovereignty  of  the  Maine  Tribes 

Early  in  their  analyses,  the  tribes  and 
DOI  examine  the  theme  in  MICSA's 
legislative  history  that  Congress  was 
strengthening  the  sovereignty  of  the 
Maine  tribes  by  passing  MICSA  and 
ratifying  MIA.  For  example  the  Senate 
Report  concludes  that  "rather  than 
destroying  the  sovereignty  of  the  tribes, 
by  recognizing  their  power  to  control 
their  internal  affairs  *   *   *  the 
settlement  strengthens  the  sovereignty  of 
the  Maine  Tribes." DOI  Op.  at  6-7, 
quoting  S.  Rep  at  14  (DOI's  emphasis). 
DOI's  opinion  then  looks  to  the  legal 
status  of  the  southern  tribes 
immediately  prior  to  passage  of  MICSA. 
The  opinion  argues  that  in  Bottomly  v. 
Passamaquoddy  Tribe,  599  F.2d  1061, 
1065-66.  the  First  Circuit  held  in  1979 
that  the  southern  tribes  were  in 
essentially  the  samej)osition  as  Indian 
tribes  across  the  nation,  with  "inherent 
powers  of  a  limited  sovereignty"  to 
regulate  their  own  affairs.  DOI  Op.  at  7; 
see  also  faint  Tribal  Council  of  the 
Passamaquoddy  Tribe  v.  Morton,  528 
F.2d  370.  378-80  (1st  Cir.  1975). 
Accordingly,  DOI  infers  that  if  Congress 
were  indeed  strengthening  the 
sovereignty  of  the  Maine  tribes  in 
comparison  with  their  legal  status 
immediately  prior  to  1980,  MICSA  must 
accord  the  southern  tribes  at  least  as 
much  authority  to  regulate  their  own 
environment  as  Indian  tribes  outside 
Maine  enjoy. 

EPA  agrees  that  the  southern  tribes 
had  won  important  victories  in  court, 
and  their  legal  status  prior  to  MICSA  as 
a  matter  of  federal  Indian  law  may  well 
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have  been  essentially  that  of  other  tribes 
nationwide,  but  that  conclusion  was  far 
from  settled  law.  The  Bottomly  court 
found  that  Congress  had  never  acted  to 
deprive  the  Passamaquoddy  Tribe  of  its 
sovereign  immunity.  599  F.2d  1061.  The 
Supreme  Judicial  Court  of  Maine  in 
State  of  Maine  v.  Dana  found  that  the 
trial  couiC  had  erred  in  not  conducting 
fact-finding  to  determine  if  the  site  of  a 
crime  had  retained  its  aboriginal 
character  and  was  therefore  under  the 
exclusive  criminal  jurisdiction  of  the' 
federal  government.  404  A.2d  551 
(1979).  While  both  courts  found  that  the 
Passamaquoddy  Tribe  retained  a  limited 
sovereignty  and  the  Dana  court  strongly 
intimated  that  the  area  where  the  crime 
took  place  qualified  as  Indian  coimtry, 
404  A.2d  at  563,  neither  court  ruled  on 
the  subject  of  the  state's  and  tribes' 
respective  jurisdictions  over  the 
reservation,  and  neither  case  involved 
the  Penobscot  Nation.  It  thus  makes 
sense  that  Congress  viewed  MICSA  as  a 
settlement  of  the  parties'  positions  in 
litigation  that  were  not  yet  finally 
resolved. 

Both  of  the  congressional  committee 
reports  for  MICSA  make  it  clear  that 
Congress  understood  it  was  acting 
against  the  backdrop  of  Maine's  position 
that  the  southern  tribes  were  essentially 
wards  of  the  state.  Based  on  this 
assertion,  the  state  claimed  the  authority 
to  regulate  virtually  all  aspects  of  the 
southern  tribes'  existence,  with  little  to 
,  distinguish  the  tribes  from  any  other 
voluntary  association  of  state  citizens. 
"Prior  to  the  settlement,  the  State 
passed  laws  governing  the  internal 
affairs  of  the  Passamaquoddy  Tribe  and 
the  Penobscot  Nation, .and  claimed  the 
power  to  change  these  laws  or  even 
terminate  these  tribes."  S.  Rep.  at  14; 
see  also  H.R.  Rep.  at  14.  When  Congress 
preserved  a  subset  of  the  southern 
tribes'  inherent  sovereignty  from  state 
regulation  by  carving  out  "internal  Lribal 
matters"  from  the  grant  of  state 
jurisdiction,  it  was  strengthening  the 
southern  tribes  sovereignty  in 
comparison  with  the  federal 
government's  nearly  complete 
abandonment  of  the  tribes'  inherent 
sovereignty  up  to  that  point.  See  foint 
Tribal  Council,  528  F.2d  at  375  (in 
which  the  U.S.  Secretary  of  the  Interior 
argued  that  the  United  States  had  no 
trust  relationship  with  the 
Passamaquoddy  Tribe).  The  language 
that  surrounds  EKDI's  quotation  from  the 
Senate  Report  confirms  this  conclusion: 

While  the  settlement  represents  a 
compromise  in  which  state  authority  is 
extended  over  Indian  territory  to  the  extent 

Eiovided  in  the  Maine  Implementing  Act,  in 
eeping  with  these  decisions  [recognizing  the 
federal  status  of  Maine  tribes]  the  settlement 


provides  hat  henceforth  the  tribes  will  be 
free  from  state  interference  in  the  exercise  of 
their  inte  nal  affeirs.  Thus,  rather  than 
destroyii  ;  the  sovereignty  of  the  tribes,  by 
recognizi  ig  their  power  to  control  their 
internal  t  (fairs  and  by  withdrawing  the 
power  w&ich  Maine  previously  claimed  to 
interfere  |n  such  matters,  the  settlement 
strengths  is  the  sovereignty  of  the  Maine 
Tribes. 

S.  Rep.  i  1 14;  H.R.  Rep.  At  15. 

Therefore,  EPA  does  not  believe  that 
the  reference  to  strengthening  tribal 
sovereig  ity  in  the  legislative  history 
indicate^  that  Congress  meant  "internal 
tribal  mitters"  to  act  ais  a  codification  of 
either  tb  e  full  scope  of  inherent 
sovereig  ity  retained  by  most  Indian 
tribes  or  the  core  governmental  powers 
of  other  tribes.  Rather,  Congress  clearly 
intended  internal  tribal  matters  to  be  a 
more  na  row  reservation  of  a  subset  of 
tribal  au  ihority  that  was  unique  in  scope 
from  the  se  powers  retained  by  other 
tribes. 

ii.  Statui  ory  Analysis  and  Internal  Tribal 
Matters 

The  s(  uthem  tribes  and  DOI  are 
clearly  c  orrect  that  Maine  is  prevented 
from  reg  iilating  internal  tribal  matters. 
This  ten  a  is  not  exhaustively  defined  in 
either  K4A,  where  it  appears,  or  in 
MICSA,  which  simply  ratifies  its 
appearaj  ice  in  MIA.  30  M.R.S.A.  section 
6206(1):  25  U.S.C.  1725(b)(1).  Rather, 
MLA  sin  ply  provides  a  list  of  examples 
illustrating  internal  tribal  matters,  and 
the  First  Circuit  has  twice  hejd  that  this 
list  is  nc  t  exclusive.  AJcins,  130  F.3d  at 
486;  Fellencer,  164  F.3d  at  709.  But  EPA 
is  unabl^  to  conclude  that  this  exception 
extends  generally  to  reserve  regulation 
of  dischfiges  to  Indian  Territory  waters 
from  thei  grant  of  state  authority  under 
MICSA. 

DOI's  Statutory  analysis  focuses  on 
two  of  tie  examples  of  internal  tribal 
matters  n  MLA:  "the  right  to  reside 
within  t  le  respective  Indian  territories" 
and  "tri  >al  government."  The  tribes  and 
DOI  ass«ss  how  federal  courts  and  EPA 
have  interpreted  similar  attributes  of 
tribal  so  L^ereignty  as  they  operate 
generall  r  imder  federal  Indian  law 
outside  he  context  of  MICSA.  Under 
DOI's  in  [erpretation,  the  internal  tribal 
matters  exception  would  swallow  the 
rule.  Th  i  greatest  weakness  of  DOI's 
argumei  t  that  internal  tribal  matters 
include)  "regulation  of  water  quality 
includii  g  point-sovuce  discharges,"  DOI 
Op.  at  1  (,  is  that  it  largely  fails  to 
reconci]  i  that  conclusion  with  the  grant 
of  autha  rity  to  the  state  to  regulate  the 
environ  aent  in  the  southern  tribes' 
Indian '  territories,  as  reflected  in  text, 
structiui ),  and  legislative  history  of 


MICSA  and  MIA  outlined  in  the 
previous  section. 

DOI's  interpretation  of  these  statutory 
examples  renders  the  concept  of 
internal  tribal  matters  virtually 
indistinguishable  from  the  "inherent 
powers  of  a  limited-sovereign"  that 
tribes  generally  have  outside  of  Maine. 
But  as  the  Akins  court  concluded,  one 
caimot  equate  internal  tribal  matters 
imder  MICSA  with  customary  concepts 
of  internal  matters  or  internal  aHairs 
imder  federal  Indian  law: 

While  defining  what  constitutes  an  intemal 
matter  controlled  by  Indian  tribes  is  hardly 
novel  in  Native  American  law,  it  is  novel  in 
this  context.  The  relations  between  Maine 
and  the  Penobscot  Nation  are  not  governed 
by  all  of  the  usual  laws  governing  such 
relationships,  but  by  two  unique  laws,  one 
Maine  and  one  fedcnral,  approving  a 
settlement. 

130  F.3d  at  483.  Therefore,  EPA 
concludes  that  the  simple  reference  to 
the  general  federal  Indian  law  defining 
the  traditional  concepts  of  tribal 
government  and  tribal  control  over 
access  to  their  lands  cannot  provide  the 
complete  answer  to  this  question  that 
DOIfinds.  DOIOp.  atl2.»°  •        ^ 

Although  the  examples  of  intemal 
tribal  matters  in  MIA  do  not  completely 
describe  the  scope  of  the  exceptions  to 
the  state's  regulatory  authority,  it  might 
well  be  possible  for  an  environmental 
regulatory  program,  or  elements  of  it,  to 
operate  in  a  manner  that  its  effects  on 
non-members  are  limited  enough  or  that 
the  tribal  interest  is  so  great  that  it 
qualifies  as  an  intemal  tribal  matter. 
Indeed,  for  two  existing  tribal  facilities 
in  the  southern  tribes'  Indian 
Territories,  EPA  has  determined  that 
regulating  their  water  discharges  is  an 
intemal  tribal  matter,  as  described 
below.  But  EPA  concludes  that 
regulating  discharges  that  would  have 
substantial  effects  on  non-members  is 
not  so  confined  that  it  qualifies  as  an 
intemal  tribal  matter. 

iii.  Judicial  Guidance  on  Intemal  Tribal 
Matters:  The  Akins  and  Fellencer  Cases 

Independent  of  DOI,  EPA  has 
reviewed  the  two  federal  Court  of 
Appeals  decisions  that  depended  on  the 
scope  of  intemal  tribal  matters,  Akins  v. 
Penobscot  Nation.  130  F.3d  482  (1st  Ck. 


>°That  is  not  to  say  that  the  internal  tribal  matters 
examples  of  tribal  government  and  the  right  to 
reside  are  rendered  meaningless.  EPA  notes  that  the 
tribes  may  decide  who  may  live  in  their  hidian 
Tenitories  and  how  to  conduct  the  a%iTs  of  their 
governments  without  the  ability  to  regulate  non- 
member  discharges  to  waters  of  Indian  Territory  by 
facilities  located  outside  of  Jndian  Territory.  See 
e.g.  Great  Northern  Paper,  Inc.  v.  Penobscot  Nation, 
770  A.2d  574. 590-91  (Me.  2001)(southem  tribes 
control  access  to  the  intemal  deliberations  of  their 
tribal  governments]. 
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1997),  and  Penobscot  Nation  v. 
Fellencer.  164  F.3d  706  (1st  Cir.  1999). 
Those  opinions  presented  factors  the 
court  used  to  assess  whether  an  activity 
is  an  internal  tribal  matter.  Although  the 
Penobscot  Nation  won  both  of  these 
cases  when  the  court  found  that  the 
activity  involved  was  an  internal  tribal 
matter,  EPA  believes  that  the  analysis  in 
these  opinions  actually  confirms  the 
Agency's  finding  that  regulating  the 
discharges  to  Indian  Territory  waters  by 
non-member  facilities  is  not  an  internal 
tribal  matter. 

Alans  is  the  most  relevant  case, 
because  it  involved  a  dispt^te  over 
natiiral  resources  management, 
specifically  the  Nation's  right  to  license 
the  cutting  of  timber  on  its  Indian 
Territory.  Indeed,  it  is  notable  that 
Akins  involves  "timber  and  timber 
rights,"  which  is  listed  as  a  subject 
matter  of  state  regvdation  in  Indian 
Territory  under  MIA's  definition  of 
natural  resoim:es.  30  M.R.S.A.  section 
6203(3).  The  Nation  had  adopted  a 
requirement  that  only  tribal  members 
who  were  also  residents  of  Maine  could 
receive  permits  to  cut  the  Nation's 
timber,  or  "stumpage  permits."  Akins 
had  recently  moved  to  Alabama,  smd  he 
was  the  only  tribal  member  deprived  of 
a  license  by  the  new  residency 
requirement.  Akins  made  claims  for 
deprivation  of  rights  under  Maine  law 
and  under  section  1983  of  the  Civil 
Rights  Act,  which  requires  that  the 
alleged  misconduct  have  taken  place 
"under  color  of  state  law."  Akins,  130 
F.3d  at  483-64.  If  the  dispute  over  the 
stumpage  permit  was  an  internal  tribal 
matter,  then  it  would  not  arise  under 
state  law,  and  the  tribal  courts  would 
have  exclusive  jurisdiction  over  Akins's 
claims.  Id.  at  485. 

Superficially,  Akins  may  appear  to 
stand  for  the  principle  that  a  tribe  using 
permits  to  manage  its  natural  resources 
is  an  internal  tribal  matter,  but  the  facts 
of  the  case  and  the  court's  analysis  are 
considerably  more  narrow.  There  was 
no  allegation  before  the  court  that  the 
Nation's  timber  licensing  program  was 
at  any  variance  with  otherwise 
applicable  state  environmental  or  land 
use  regulations:  "*  *  *  the 
Implementing  Act,  section  6204,  makes 
state  laws  regulating  land  use  or 
management,  conservation  and 
environmental  protection  applicable  to 
tribal  lands.  The  absence  of  an  assertion 
that  any  such  laws  are  involved  here  is 
telling."  Id.  at  488.  Moreover,  the  court 
was  at  pains  to  point  out  that  the 
dispute  did  not  implicate  state  law  or 
any  interest  other  than  a  dispute 
between  tribal  members: 


This  is  not  a  dispute  between  Maine  and 
the  Nation  over  the  attempted  enforcement  of 
Maine's  laws.  •  *  *  This  is  not  an  instance 
of  the  potential  conflict  or  coincidence  of 
Maine  law  and  federal  statutory  law.  This  is 
not  even  a  situation  of  substantive  rights 
regarding  stumpage  permits  granted  to 
peisons  by  statute,  state  or  federal.  This  is 
instead  a  question  of  allocation  of 
jurisdiction  among  different  fora  and 
allocation  of  substantive  law  to  a  dispute 
between  tribal  members  where  neither  the 
Congress  nor  the  Maine  Legislature  has 
expressed  a  particular  interest. 

Akins.  130  F.3d  at  487-88.  When  EPA 
applies  the  court's  discussion  of  its 
anal)rtical  factors  to  the  facts  that 
confront  us  in  this  situation,  we 
conclude  that  the  analysis  in  Akins 
strongly  confirms  our  finding  that 
regulation  of  the  non-member 
discharges  to  Indian  Territory  waters  is 
not  an  internal  tribal  matter. 

The  facts  of  the  Fellencer  case  do  not 
bear  as  directly  on  water  quality 
regulation,  but  the  court's  analysis 
further  illustrates  its  approach  to 
defining  internal  tribal  matters.  The 
Penobscot  Nation  fired  Fellencer,  a  non- 
Indian  community  nurse  who  worked 
for  the  Nation.  After  discharging  her, 
Fellencer  alleged  that  the  Nation  posted 
an  opening  for  a  community  nurse  with 
an  express  preference  for  Indian 
applicants.  Fellencer  sought  to  enforce 
state  law  prohibiting  employment 
discrimination  based  on  race  or  national 
origin.  Fellencer.  164  F.3d  at  707.  If  the 
Nation's  decision  to  terminate 
Fellencer's  employment  was  an  internal 
tribal  matter,  she  had  no  claim  under 
state  law.  As  discussed  below,  appljring 
the  Fellencer  court's  analysis  of  its 
factors  to  the  facts  in  this  case  supports 
EPA's  view  that  regidation  of  the  non- 
member  discharges  to  Indian  Territory 
waters  is  not  an  internal  tribal  matter. 

EPA  has  carefully  analyzed  the  court's 
factor  test  as  it  applies  to  the  MEPDES 
pro-am  generally  as  follows: 

Effects  on  tribal  members  and  non- 
members:  "First,  and  foremost"  in  the 
Akins  coxul's  analysis,' the  stumpage 
"policy  purports  to  regulate  only 
members  of  the  tribe,  as  only  tribal 
members  may  even  apply  for  permits. 
The  interests  of  non-members  are  not  at 
issue."  Akins.  130  F.3d  at  486.  The 
coiut  added: 

Of  great  significance  is  that  this  is  an  intra- 
tribal  dispute.  It  involves  only  members  of 
the  tribe,  and  not  actions  by  the  Nation 
addressed  to  non-members.  The  tribe's 
treatment  of  its  members,  particularly  as  to 
commercial  interests,  is  not  of  central 
concern  to  either  Maine  or  federal  law.  *  *  • 

Id.  at  488. 

By  contrast,  there  are  currently  seven 
fecilities  owned  and  operated  by  non- 
members,  whose  operations  are  located 


on  non-Indian  lands,  with  discharges 
into  the  main  stem  of  the  Penobscot 
River  above  Indian  Island.  Of  these 
seven  facilities,  three  are  publicly 
owned  treatment  works  (POTWs)  for 
municipalities,  and  one  is  among  the 
region's  largest  employers.  66  FR  at 
12795,  App.l.  Decisions  about  the  terms 
imder  which  these  facilities  can 
discharge  into  the  Penobscot  River 
implicate  the  interests  of  the  citizens  of 
these  towns  and  employees  of  these' 
facilities,  easily  thousands  of  people, 
most  of  whom  are  non-members."  If  the 
Penobscot  Nation  is  correct  about  the 
boimdaries  of  its  reservation,  the 
number  of  non-tribal  facilities 
discharging  into  the  Nation's  reservation 
with  operations  outside  the  reservation 
rises  to  19,  including  at  least  one  other 
major  employer.  Ibid.  If  the  Akins 
court's  "foremost"  concern  was  impacts 
on  non-members,  the  potential- for 
impacts  on  a  substantial  number  of  nqn- 
members  weighs  heavily  against  finHing 
the  regulation  of  the  discharges  from 
these  facilities  to  be  an  internal  tribal 
matter. 

Fellencer  did  involve  one  non- 
member.  DOI's  opinion  notes  how  the 
court  weighed  her  interests  against 
those  of  the  Nation,  ultimately  favoring 
the  Nation's  need  to  control  its  own 
employment  policies.  The  court 
contrasted  the  limited  impact  on  one 
non-member  with  the  facts  in  the 
Stilphen  case,  where  the  Maine 
Supreme  Judicial  Court  found  that  the 
regulation  of  "beano"  games  was  not  an 
internal  tribal  matter.  Penobscot  Nation 
V.  Stilphen,  461  A.2d  478  (Me.  1983).  In 
Stilphen  "[tjhe  "beano"  games  *  *  * 
were  designed  to  "draw  many  hundreds 
of  players  to  the  Penobscot  reservation 
from  all  over  Meiine  and  beyond.' " 
Fellencer,  164  F.3d  at  710,  quoting 
Stilphen.  461  A.2d  at  480.  Thus,  in  the 
Fe77encer  court's  analysis,  the 
suggestion  appears  to  be  that  impacting 
one  non-member  can  be  an  internal 
tribal  matter,  but  impacting  hundreds 
may  not  be.  EPA  believes  that  the 
regulation  of  water  discharges,  where 


"  It  is  difBcult  to  assess  the  exact  number  of  non- 
members  affected,  but  relaUvely  easy  to  gauge  the 
order  of  magnitude.  The  populations  of  the  three 
towns  with  POTWs  discharging  into  the  main  stem, 
Lincoln,  Mattawamkeag,  and  HowLand,  were  S,S87, 
830,  and  1,435,  respectively,  in  1994,  the  most 
recent  census  estimate  available  when  Maine 
submitted  its  application.  The  most  recent  2000 
census  figures  indicate  the  towns'  populations  were 
5,221,  825,  and  1,362,  respectively.  Not  all  these 
residents  are  necessarily  tied  into  the  POTW,  and 
not  all  POTW  hook-ups  correspond  directly  to  UM 
by  one  or  more  members  of  the  public.  But  the  ' 
"usar"  records  for  these  POTW  facilities  provide 
some  sense  of  scale.  The  Lincoln  POTW  had 
approximately  4,200  users.  Mattawamkeag  had 
approximately  295,  and  Howland  had 
approximately  623  as  of  2000. 
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thousands  of  non-members  might  be 
potentially  affected,  falls  well  beyond 
the  scope  of  the  Fellencer  court's 
delineation  of  internal  tribal  matters. 
Even  if  EPA  only  considers  the  direct 
effects,  the  group  of  non-member 
-facilities  is  much  larger  than  the  single 
person  affected  by  the  tribal  decision  in 
Fellencer. 

Moreover,  the  Fellencer  court 
simplified  its  analysis  of  this  factor  by 
discoiuiting  the  interests  of  the  one  non- 
member  affected.  In  a  telling  footnote  to 
its  conclusion  that  the  Nation's 
"employment  decision  has  its 
immediate  effect  on  only  one  non-tribal 
member,"  the  court  makes  a  cross 
reference  to  another  of  its  analytical 
factors — the  "interest  of  the  State  of 
Maine."  Id.  at  710  n.  1.  As  we  discuss 
in  more  detail  below,  the  state 
specifically  declined  to  assert  an 
interest  in  applying  its 
nondiscrimination  laws  to  protect  Ms. 
Fellencer,  which  appears  to  have  made 
it  easier  for  the  court  to  find  that  the 
Nation's  interests  outweighed  hers. 
Where  the  state  adamantly  asserts  its 
interest  in  regulating  these  dischargers, 
however,  EPA  cannot  discount  the 
interests  of  the  non-members  in  the 
same  way. 

Use  of  tribal  lands  and  natural 
resources:  The  Akins  court  next  found 
.  that  the  stiunpage  dispute  involved  "the 
commercial  use  of  lands  acquired  by  the 
Nation  with  the  federal  funds  it  received 
for  this  purpose  as  part  of  the  settlement 
agreement."  130  F.3d  at  486.  While 
MICSA  in  section'l  725(b)(1)  subjects 
the  southern  tribes'  "natural  resources," 
including  "timber  and  timber  rights,"  25 
U.S.C.  1722(b),  to  state  jurisdiction  "to 
the  extent  and  in  the  manner  provided 
in  [MIA],"  the  coiut  emphasized  that 
the  Act  in  section  1 724(h)  also  provides 
that  "natural  resources"  shall  be 
managed  in  accordance  with  a  self- 
determination  contract  with  the 
-  Secretary  of  the  Interior.  Therefore,  the 
court  concluded  that  timber  rights. 
"involved  the  regulation  and 
conservation  of  natural  resources 
belonging  to  the  tribe."  Id.  at  488. 

EPA  does  not  agree  with  DOI  that  this 
fector  weighs  "completely  in  favor  of 
finding  this  activity  to  be  an  internal 
tribal  matter."  DOI  Op.  at  13  (emphasis 
added).  The  Penobscot  and  St.  Croix 
Rivers  are  the  waters  that  have  been  the 
focus  of  the  dispute  over  the  state's 
asserted  authority  to  regulate  discharges 
to  Indian  Territory  waters.  Depending 
on  how  one  defines  the  boundaries  of 
the  Njition's  reservation,  these  rivers 
originate  in,  or  flow  over,  around,  or 
through  the  southern  tribes'  Indian 
Territories,  or  possibly  all  four,  but  they 
also  flow  through  the  state.  This  stands 


in  contr  ist  to  Akins  that  concerned 
trees,  wi  ich  are  stationary  and  clearly 
thepropBrty  of  the  Penobscot  Nation. 

EPA  recognizes  that  regulation  of 
discharges  into  these  rivers  is  vitally 
importut  to  the.southem  tribes,  but 
unlike  tie  court's  assessment  of  the 
timber  interests  at  stake  in  Akins,  water 
quality  ih  these  rivers  is  also  vitally 
important  to  the  state  and  its  non-bibal 
memberjcitizens.  Along  the  stretch  of 
the  Penobscot  River's  main  stem  that 
appears  to  be  at  the  heart  of  the  Nation's 
reservat^n  as  determined  by  DOI,  the 
river  is  A  critical  environmental  resource 
for  both  the  Nation,  many  of  whose 
members  live  on  Indian  Island 
surrounded  by  the  river,  and  the  non- 
membeit  who  live  or  work  on  either 
side  of  t  le  river's  banks.  Unlike  the 
trees  in .  \kins,  these  rivers  are  a  shared 
resource  for  tribal  members  and  non- 
member  i  alike.  The  fourth  factor  in  the 
Akins  ta  st,  discussed  further  below, 
requires  EPA  to  acknowledge  the  state's 
interest  n  a  natural  resource  in  the 
southerq  tribes'  Indian  Territories,  at 
least  in  this  case  where  the  use  and 
enjoymc  at  of  that  natural  resoim:e  has 
such  ob<  iOus  impacts  outside  the  tribes' 
Indian  1  erritories. 

Tribai  control  over  their  natural 
resourc^:  The  Akins  court's  third  factor 
appears  to  be  an  outgrowth  of  the 
second  ^ctor  discussed  above:  "The 
control  *f  the  [stumpage]  permitting 
process  operates  as  a  control  over  the 
growth,  nealth,  and  reaping  of  that 
resourci"  130  F.3d  at  487.  It  is  notable 
that  the  court  introduced  its  detailed 
discussibn  of  this  factor  with  the 
followii  g  caveat:  "Third,  the  subject 
matter, :  avolving  tribal  lands,  appears  to 
have  no  impact  on  Maine's 
environjpiental  or  other  interests."  Id.  at 
488.  An  1,  as  quoted  above,  the  court 
goes  on  to  observe  that  MIA  section 
6204  mi  kes  state  laws  regulating 
environ]  nental  protection  applicable  to 
tribal  lands.  Again,  EPA  agrees  with  DOI 
that  the  southern  tribes  have  pressing 
environ  nental  concerns  over  water 
quality '  vithin  their  Indian  Territories. 
But  the  veight  of  those  concerns  is  not 
sufficiei  it  basis  to  oust  the  state  from  the 
grant  of  authority  Congress  made  in 
MICSA. 

Inten  it  of  the  State  of  Maine:  The 
fourth  J  kins  factor  is  whether  the  state 
has  an  i  iterest  in  regulating  the  subject 
matter.  Vlthough  the  State  of  Maine  and 
its  miui  cipalities  regulate  forestry,  the 
Akins  CI  turt  made  short  work  of  this 
factor:  "  The  [stumpage]  policy,  at  least 
on  its  fa  :e,  does  not  implicate  or  impair 
any  inte  rest  of  the  state  of  Maine."  Id. 
at  487. 1 4aine  was  not  a  party  to  the 
Akins  a  ise,  nor  the  Fellencer  case.  Id 
Fellenct  r,  the  coiirt  assessed  the  state's 


interest  at  greater  length,  noting  that 
"Maine  has  a  strong  interest  in 
protecting  all  employees  against 
discrimination.  *  •  *"  Fellencer,  164  F. 
3d  at  710.  The  court  went  on  to 
siunmarize  its  understanding  of  how 
this  factor  applied  in  both  cases: 

In  this  case,  however,  the  State  is  not 
attempting  to  apply  its  laws  to  the  Nation's 
employment  decision.  To  the  contrary,  the 
Maine  Attorney  General  ruled  long  before 
this  case  that  "the  employment  decisions  of 
the  Penobscot  Nation,  when  acting  in  its 
capacity  as  a  tribal  governmental  employer, 
are  not  subject  to  regulation  by  the  state(.]" 
*  *  *  Maine  did  not  intervene  to  argue  the 
contrary.  In  Akins  we  foimd  this  posture 
significant.  Ev«n  though  Akins  alleged 
violations  of  Maine  law,  we  noted  ^t  there 
was  "not  a  dispute  between  Maine  and  the 
Nation  over  the  attempted  enforcement  of 
Maine's  laws."  *  •  •  The  state  disavows  the 
very  "state  interest"  that  Fellencer  seeks  to 
invoke  in  support  of  her  private  cause  of 
action. 

Id.  at  710-11  (emphasis  in  original). 
And  as  noted  above,  the  absence  of  state 
interest  in  protecting  Fellencer  appears 
to  have  played  a  role  in  the  coiut's 
assessment  of  the  limited  •impact  its 
holding  had  on  non-members. 

The  state's  expression  of  interest  in 
this  case  is  different  in  degree  and  kind 
from  the  facts  in  either  Ajb'ns  or 
Fellencer.  Water  quality  regulation  plays 
a  critical  role  in  how  the  state  promotes 
the  interests  of  environmental  quality 
and  economic  development  when 
deciding  how  to  use  and  protect  these 
major  rivers.'By  its  very  application  to 
EPA  to  administer  the  program,  the  state 
is  asserting  its  interest  in  issuing 
discharge  permits  for  these  waters.  EPA 
has  on  its  record  vigorous  assertions  of 
the  state's  interest  from  virtually  every 
level  of  state  government,  including 
municipal  officials,  the  Commissioner 
of  the  Department  of  Environmental 
Protection,  the  Maine  Attorney  General, 
and  the  Governor.  In  addition,  each 
member  of  Maine's  congressional 
delegation  and  several  groups  and 
businesses  representing  the  interests  of 
dischargers  in  the  affected  area 
submitted  conunents  supporting  the 
state's  application.  Fiulher,  the  Maine 
legislature  has  retained  direct  control 
over  many  specific  discharge  permit 
requirements,  implementing  them 
through  statute,  rather  than  delegating 
most  or  all  of  the  detailed  decisions  to 
the  state's  Department  of  Environmental 
Protection,  as  is  the  practice  in  most 
other  states.  1=^  Finally,  Maine  has 
statutes  that  specifically  address  surface 
water  quality  classifications  for 
stretches,  of  rivers  that  may  lie  in  the 


"  See  e.g.,  38  M.R.S.A.  sections  414-A,  B,  and  C, 
417. 419, 419-A,  and  420. 
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Indian  Territories.  See  e.g.,  38  M.R.S.A. 
section  467(7).  EPA  cannot  deny  the 
strong  interest  that  the  state  has  shown 
in  regulation  of  discharges  to  Indian 
Territory  waters. 

Given  the  state's  strong  interest  in 
regulating  discharges  to  waters  in 
Maine,  the  fact  that  all  but  three  of  the 
discharges  to  Indian  Territory  waters  are 
by  non-member  facilities  and  all  but  two 
have  their  operations  located  outside  of 
the  Indian  Territories  by  any 
interpretation  of  Indian  Territory 
boimdaries  takes  on  great  significance. 
Because  the  facilities  are  located  outside 
of  the  Indian  Territories,  the  factor 
relating  to  the  diminishment  of  the 
state's  interest  and  authorities  within 
Indian  Territory  does  not  apply. 
Because  they  are  not  tribal  or  tribal 
member  facilities  and  are  located 
outside  of  the  Indian  Territories,  the    . 
tribal  interest  in  regulating  them  is 
diminished  and  the  state  interest 
increased.  The  state  would  have  its  full 
inherent  authority  to  regulate  the 
facilities  themselves.  If  EPA  found  that 
the  state  lacked  adequate  authority  to 
regulate  the  discharges  for  purposes  of 
the  NPDES  program  because  the 
discharge  points  for  these  facilities  were 
in  the  Indian  Territories,  however,  it 
would  have  a  grave  effect  on  the  state's 
very  strong  interest  in  regulating  the 
discharges  to  water  by  facilities  which 
it  otherwise  may  regulate. 

DOI's  opinion  notes  that  only  a  small 
percentage  of  the  discharges  covered  by 
the  state's  program  application  are  in 
the  southern  tribes'  Indian  Territories. 
DOI  Op.  at  15  n.  22.  The  suggestion 
appears  to  be  that  denying  the  state's 
application  for  these  discharges  will  not 
substantially  impair  the  state's  overall 
interest  in  regulating  discharges  to 
waters  throughout  the  state.  EPA  does 
not  agree  that  this  approach  adequately 
characterizes  the  state's  interest  in  the 
waters  at  issue  here. 

First,  this  jurisdictional  dispute  is 
about  the  state's  authority  in  the  Indian 
Territories.  Therefore,  the  more  relevant 
analysis  is  the  apportionment  of 
discharges  into  waters  that  may  lie  in 
those  Indian  Territories,  not  the  whole 
state.  From  this  perspective,  19  of  the  21 
dischargers  are  non-tribal  facilities,  and 
two  are  tribal. 

Even  if  we  look  at  the  entire  state, 
however,  the  state's  interest  in  these 
waters  is  considerable,  though  the 
number  of  permits  may  be  small.  The 
Penobscot  River  is  the  state's  largest 
river  and  its  largest  watershed;  it  is 
literally  an  artery  for  the  state's 
economy  and  a  major  resource  for  much 
of  central  Maine.  Withholding  the 
permitting  authority  for  the  discharges 
along  this  stretch  of  the  Penobscot  River 


from  the  state's  water  quality  permitting 
program  would  deprive  the  state  of  the 
abiUty  to  implement  its  MEPDES 
program  in  a  significant  portion  of  a 
critical  waterway.  EPA  believes  that 
doing  so  would  have  a  significant  effect 
on  the  state's  interest  in  this 
application. 

Prior  legal  understandings:  While 
noting  that  MICSA  creates  a  unique 
framework  distinct  from  federal  Indian 
law,  the  Akins  court  looked  to  "[gjeneral 
federal  Indian  caselaw"  for  support  of 
its  conclusion  that  stumpage  permits  are 
an  internal  tribal  matter,  because  it  had 
"long  presumed  that  Ckingress  acts 
against  the  background  of  prior  law." 
130  F.3d  at  489  (citing  Kolsterv.  INS. 
101  F.3d  785,  787-88  (1st  Cir.  1996)); 
see  also  Fellencer,  164  F.3d  at  712  ("a 
court  must  take  into  account  the  tacit 
assumptions  that  underlie  a  legislative 
enactment:  including  not  only  general 
policies  but  also  preexisting  statutory 
provisions.")  (quoting  Passamaquoddy 
Tribe,  75  F.3d  at  789).  The  Akins  court 
cited  with  approval  both  a  case  holding 
that  state  taxation  of  non-Indian 
activities  on  tribal  lands  was  preempted, 
Akins,  130  F.3d  at  490  (citing  White 
Mountain  Apache  Tribe  v.  Bracket,  448 
U.S.  136. 144  (1980)),  and  a  case 
holding  that  a  tribe  had  the  inherent 
authority  to  tax  non-Indian  activities  on 
tribal  land  as  part  of  its  powers  of  self- 
government.  Id.  (citing  Merrion  v. 
Jicarilla  Apache  Tribe,  455  U.S.  130 
(1982)).  DOI's  opinion  and  the  southern 
tribes'  comments  summarize  the  federal 
Indian  case  law,  which  has  uniformly 
upheld  inherent  tribal  authority  to 
regulate  water  quality  under  the  CWA, 
including  non-member  pollution 
sources.  DOI  Op.  at  16  (citing,  inter  alia, 
Montana  v.  EPA,  137  F.3d  1135  (9th  Cir. 
1998)). 

The  Akins  court  noted  that  "[the 
White  Mountain  Apache  and  Merrion] 
cases  uniformly  recognize  the 
importance  of  the  factors  we  have 
stressed:  that  the  issue  involves  matters 
between  tribe  members  and  matters  of 
the  economic  use  of  natural  resources 
inherent  in  the  tribal  lands."  130  F.3d 
at  489-90.  The  court  contrasted  White 
Mountain  Apache  and  Merrion,  which 
permitted  tribal  taxation  of  non-member 
timber  harvesting  and  mineral 
extraction  that  took  place  on  tribal 
lands,  with  Montana  and  Strate,  which 
denied  tribal  jurisdiction  over  hunting 
and  fishing  and  torts  on  non-member 
lands.  Id.  The  court  referred  to  those 
cases  to  throw  into  sharp  relief  the  fact 
that  Akins  concerned  tribal  member 
timber  harvesting  from  tribal  lands. 
Although  the  court  noted  that  "tribes 
retain  considerable  control  over 
nonmember  conduct  on  tribal  land,"  it 


limited  the  holding  of  the  case  by  noting 
that  "only  tribal  conduct  [was]  at  issue" 
in  Akins.  Id.  (quoting  Strate  v.  A-1 
ContmctOTS,  520  U.S.  438,  445  (1997)). 
The  First  Circuit  focused  on  its 
conclusion  that  tribal  control  over  the 
conduct  of  tribal  members'  use  of  tribal 
natural  resources  was  clearly  within  the 
scope  of  inherent  tribal  authority  under 
general  federal  Indian  law,  and  was 
therefore  consistent  with  prior  legal 
understandings.  It  drew  no  larger 
conclusions  under  MICSA  about  the 
regulation  of  non-members. 

The  Fellencer  court  did  not  examine 
how  federal  Indian  law  treats  members 
versus  non-members,  having  disposed 
of  the  impact  on  the  non-member 
Fellencer  in  its  discussion  of  the 
previous  factors.  The  Fe/7e/icer  court 
found  "particularly  important"  the  prior 
l^al  understandings  that  Title  VII  of  the 
Civil  Rights  Act  of  1964  (employment 
discrimination)  exempted  tribes  from  its 
coverage,  and  that  the  Indian  Civil 
Rights  Act  of  1968  granted  exclusive 
jurisdiction  to  the  tribal  courts  "because 
they  inform  the  intent  of  Congress  in  the 
adoption  of  the  Settlement  Act." 
Fellencer,  164  F.3d  at  712.  The  court's 
analysis  of  this  factor  merges  into  the 
following  discussion  of  statutory 
origins,  where  the  court  also  examined 
the  support  in  federal  Indian  law  for 
tribes  preferring  Indians  in  employment 
decisions. 

The  tribal  regulation  of  even  non- 
member  discharges  to  Indian  Territory 
waters  is  consistent  with  the  prior  legal 
understandings  against  which  MICSA 
was  enacted.  EPA  finds  that  this  factor 
is  outweighed  by  the  other  factors. 
Furthermore,  Congress  clearly  intended 
to  depart  from  prior  legal 
understandings  concerning 
environmental  regulatory  authority  in 
these  Indian  Territories. 

Statutory  origins  of  the  subject  matter: 
The  Fellencer  court  noted  an  additional 
factor  beyond  those  addressed  in  Akins: 
do  the  statutory  origins  of  the  subject 
matter  suggest  that  tribal  control  is 
appropriate?  In  Fe//encer  the 
community  nurse  position  was  funded 
under  a  program  where  Congress 
specifically  provided  for  "an 
employment  preference  for  Indians  in 
the  legislation."  Id.«t  713.  DOI  and  the 
tribes  point  out  that  MICSA  itself,  25 
U.S.C.  1724(h),  provides  for  the 
southern  tribes  to  manage  their  "land  or 
natural  resources"  pursuant  to 
agreements  with  DOI  under  the  Indian 
Self-Detennination  Act,  which  promotes 
tribal  self-government  by  transferring 
federal  programs  to  the  tribal 
governments.  But  MICSA  also  uses 
exactly  the  same  term,  "land  or  natural 
resources,"  in  section  1725(b)(1)  to 
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describe  tbe  areas  over  wbich  it  is 
giving  tbe  state  jurisdiction  by  ratifying 
MIA.  If  Congress's  use  of  tbe  Indian 
Self-Determination  Act  in  MICSA 
section  1724(b)  were  meant  to  be  an 
indication  tbat  resource  management 
was  internal  to  the  soutbem  tribes  and 
not  subject  to  state  regulation,  section 
1725(b)(1)  would  be  left  witbout  mucb 
content  wben  it  refers  to  "land  and 
natural  resources."  On  tbe  otber  band, 
it  is  relatively  easy  to  give  botb  these 
provisions  meaning  by  concluding  tbat 
any  management  agreements  for  tbe 
southern  tribes'  land  and  natural 
resoiirces  must  also  comply  with 
relevant  state  land  use  and 
environmental  laws,  at  least  to  tbe 
extent  there  are  impacts  on  the  state's 
interests  outside  the  tribes'  Indian 
Territories. 

As  another  argument  that  the 
statutory  origins  weigh  in  fevor  of 
finding  discbarges  to  waters  to  be 
internal  tribal  matters,  DOI  notes  that 
tbe  NPDES  program  is  part  of  the  CWA, 
and  EPA  has  long  interpreted  the  CWA 
to  embody  a  preference  for  tribal 
regulation  of  surface  water  quality  on 
Indian  reservations."  DOI  Op.  at  17-18. 
EPA  continues  to  strongly  agree  that 
Congress  expressed  a  preference  for 
tribal  programs  luider  the  CWA  within 
Indian  reservations.  But  we  find  that 
this  preference  is  not  analogous  to  tlie 
statutory  origins  of  the  nursing  position 
that  the  Fellencer  court  reviewed.  In 
Fellencer,  the  matter  subject  to 
regulation  was  the  employment  of  a 
commimity  health  nurse.  The  nurse's 
position  was  created  imder  and  funded 
by  a  federal  program  designed  to 
promote  tribal  self-determination 
through,  among  other  things,  Indian 
employment  preferences.  Fellencer,  164 
F.3d  at  713.  The  nvusing  position  at 
issue  owed  its  very  existence  to  a 
federal  program  designed  to  prefer 
Indian  employment;  therefore,  it  was 
reasonable  to  shield  that  position  from 
state  laws  that  would  imdo  any  such 
preference. 

Here,  the  matters  subject  to  regulation 
are  the  discharges  to  the  waters  of  the 
Indian  Territories  by  private  persons 
and  municipalities.  The  first  goal 
eniunerated  in  the  CWA  is  to  control 


"The  clearest  statement  of  Congress's  preference 
for  tribal  regQlation  of  surface  water  quality  is 
section  518,  which,  among  other  measures, 
provides  for  EPA  to  authorize  Indian  tribes  to 
administer  programs  under  the  CWA,  including 
NPDES  programs.  33  U.S.C.  1377(e).  The  state  and 
some  commenters  have  vigorously  argued  that  the 
savings  clauses  in  MICSA  prevent  CWA  section 
518(e)  from  applying  in  Maine.  EPA  is  not  acting 
today  on  an  application  from  any  Maine  tribe  to 
implement  the  NPDES  program,  therefore,  the 
question  of  whether  section  518(e)  operates  in 
Maine  is  not  directly  relevant  to  our  decision. 


and  eve  itually  eliminate  such 
dischar{  es,  not  to  create  them.  See  33 
U.S.C.  :i51(a){l).  Although  the  non- 
tribal  wastewater  treatment  plants  may 
have  redeived  federal  funding,  the 
fundingjwas  of  a  general  natiue  aimed 
at  reduc  ing  discharge  of  pollutants  to 
navigab  e  waters,  not  at  promoting  tribal 
self-det<  rmination.  Unlike  tbe  nursing 
position  in  Fellencer,  these  discharges 
exist  rej  ardless  of  the  federaT 
govemn  lent's  preference  for  tribal  self- 
determi  lation,  and  the  federal  statutory 
framewi  irk  regulating  these  discbarges 
would  0  ot  be  defeated  if  an  approvable 
state  pn  gram  is  used  to  control  them. 

iv.  The  Great  Northern  and  Georgia- 
Pacific  Gases 

The  Nlaine  Supreme  Judicial  Court 
and  tbe  United  States  Court  of  Appeals 
for  the  I  irst  Circuit  issued  their 
decisioi  s  in  tbe  Great  Northern  and 
Georgia  Pacific  cases  following  DOI's 
issuanci  i  of  its  opinion  and  the  major 
commei  ts  submitted  by  all  the  parties. 
Great  N  jrthem  Paper,  Inc.  v.  Penobscot 
Nation,  770  A.2d  574  (Me.  2001),.cert. 
denied  ^34  U.S.  1019  (2001);  Penobscot 
Nation  ♦.  Georgia-Pacific,  254  F.3d  317 
(1st  Cir.|2001),  cert,  denied  534  U.S. 
1127  (2i02).  The  parties  hotly  dispute 
the  significance  of  these  cases.  These 
cases  sprang  out  of  a  disagreement 
between  the  southern  tribes  and  the 
paper  c(  impanies  as  to  whether  the 
state's  F  reedom  of  Access  Act  (FOAA), 
1  M.R.S  A.  sections  401-410.  Maine's 
coimter  lart  to  the  federal  Freedom  of 
Informa  ion  Act,  applied  to  the  tribes. 

In  sta  e  court,  three  paper  companies 
sought  1 0  require  the  southern  tribes  to 
provide  access  to  tribal  governmental 
docume  nts  relating  to  environmental 
and  wal  er  quality  regulation.  See  Great 
Northei  1  Paper.  770  A.2d  at  577-80. 
The  companies  argued  that  the  southern 
tribes'  status  as  municipalities  under 
MICSA  and  MIA  requires  them  to 
comply  [with  FOAA,  just  like  other 
political  subdivisions  of  the  state. 
Shortlyjbefore  the  paper  companies 
filed  thtir  case  in  state  court,  the 
southern  tribes  unsuccessfully  sought 
an  injuBction  in  federal  court  to  bar  the 
paper  companies  from  interfering  with 
an  internal  tribal  matter  in  violation  of 
MICSAJ  The  paper  companies  won 
access  tp  certain  tribal  documents  in  the 
state  courts,  and  the  federal  appeals 
court  ueheld  the  federal  district  court's 
decisioi.  not  to  enjoin  the  state  court 
action.  Bee  Georgia-Pacific,  254  F.3d 
317.      I 

The  Nlaine  Supreme  Judicial  Coiut 
found  that  the  internal  deliberations  of 
the  tribes  are  internal  tribal  matters,  but 
held  th|t  commtlnications  with  other 
govem^ients  were  not:  "the  Freedom  of 


Access  Act  does  not  apply  to  the  Tribes 
in  the  internal  conduct  of  their 
governments,  but  does  apply  when  the 
Tribes  communicate  and  interact  with 
otber  governments."  Great  Northern 
Paper.  Inc.,  770  A.2d  at  591.  The  court 
decided  that  tbe  decisions  taken  within 
a  tribe  to  petition  the  federal  or  state 
govenunent  and  tbe  documents 
generated  in  tbe  process  were  internal 
tribal  mattes  excluded  from  state 
regulation.  Id.  at  589.  When  the  tribes 
acted  on  that  decision  by 
communicating  their  desire,  among 
other  things,  to  have  EPA  retain  the 
NPDES  program  in  the  Indian 
Territories,  the  documents  generated  in 
tbe  process  of  that  communication  were 
subject  to  the  FOAA  because  the 
communications  sought  to  limit  tbe 
authority  of  the  state  in  the  Indian 
Territories  and  could  affect  the 
relationships  among  the  state,  the  tribes, 
and  the  federal  agencies.  Id.  at  590.  The 
state  asserts  tbat  this  holding  indicates 
surface  water  quality  regulation  cannot 
be  an  internal  tribal  matter. 

Opponents  of  the  state  point  to  tbe 
limits  of  these  decisions.  Tbe  state 
coiut's  decision  does  not  address  the 
imderlying  question  of  enviroiunental 
regulation  in  the  tribes'  Indian 
Territories;  it  is  a  decision  about  access 
to  documents.  Moreover,  a  state  court 
decision  is  not  generally  binding  on 
EPA  when  assessing  the  scope  of 
internal  tribal  matters,  which  the  First 
Circuit  has  twice  held  is  a  question  of 
federal  law.  Fiifally,  the  First  Circuit's 
decision  to  decline  jurisdiction  over  the 
dispute  is  simply  a  narrow  application 
of  the  "well  [i.e.,  properly]  pleaded 
complaint"  rule  designed  to  prevent 
litigants  from  transforming  defenses 
imder  state  law  into  federal  causes  of 
action.  Georgia-Pacific,  254  P. 3d  at  321- 
22. 

EPA  agrees  that  neither  of  these  cases 
dictate  the  outcome  of  our  decision  on 
Maine's  application  in  the  southern 
tribes'  Indian  Territories.  The  decision 
of  the  Maine  Supreme  Judicial  Court  did 
not  find  that  the  internal  tribal  matters 
exception  is  limited  to  those  matters 
that  do  not  affect  non-members.  770 
A.2d  574,  590  n.  19.  The  court  also 
found,  however,  that  because  tbe 
communications  between  the  tribes  and 
the  federal  and  state  governments  might 
have  a  meaningful  effect  on  the  public 
through  EPA's  action  on  the  NPDES 
application,  the  documents  were  subject 
to  the  FOAA. 

[T]he  relationship  between  the  state  and  the 
Tribes  regarding  the  regulation  of  water 
quality  within  the  state  is  a  matter  of 
legitimate  interest  of  the  citizens  of  this  state. 
*   *   *  In  sum,  because  the  decisions  reached 
by  the  Tribes  have  resulted  in  actions  of  a 


Federal  Rggirtar/ Vol.  68.  No.  222 /Tuesday,  November  18,  2003 /Notices 


govenunenta]  nature  that  may  have  a 
meaningful  effect  on  members  of  the  public 
who  are  not  members  of  the  Tribes,  the 
provisions  of  the  Freedom  of  Access  Act 
apply  to  those  actions. 

Id.  at  590.  In  its  decision,  the  First 
Circuit  made  no  findings  whatsoever 
■with  regard  to  the  scope  of  internal 
tribal  matters  exception  to  state 
authority.  The  federal  cotirt  refused  on 
groimds  of  issue  preclusion  to  disturb 
the  decision  of  the  Maine  court,  stating 
"(c]ertainly,  nothing  in  this  state 
decision  is  so  implausible  as  to  suggest 
the  need  for  independent  federal 
reexamination."  254  F.3d  at  324 
(emphasis  in  original). 

V.  Existing  Tribal  Facilities  as  Internal 
Tribal  Matters 

Although  EPA  cannot  embrace  the 
"  ultimate  conclusion  of  DOI's  internal 
tribal  matters  analysis,  the  Agency 
believes  it  is  importcmt  to  assess  with 
great  particularity  how  this  reservation 
of  the  southern  tribes'  sovereignty 
applies.  As  both  the  Supreme  Court  and 
the  First  Circuit  have  noted, 
generalizations  on  the  subject  of  Indian 
jurisdiction  are  "treacherous,"  White 
Mountain  Apache  Tribe  v.  BracJcer,  448 
U.S.  136,  141  (1980);  Akins,  130  F.3d  at 
487  ("We  tread  cautiously  and  write 
narrowly,  for  the  problems  and 
conflicting  interests  presented  by  this 
case  will  not  be  the  same  as  the 
problems  and  interests  presented  by  the 
next  case.")  EPA  has  concluded  that 
regulating  the  non-member  discharges 
to  water  with  substantial  effects  on  non- 
members  is  not  an  internal  tribal  matter, 
but  our  conclusion  is  quite  different 
when  we  analyze  the  regulation  of  two 
existing  tribal  facihties  located  within 
the  southern  tribes'  Indian  Territories. 

We  note  at  the  outset  that  this 
analysis  is  limited  to  these  two  existing 
facilities  only.  As  is  common  in  matters 
involving  tribal  jurisdiction,  EPA  must 
imdertake  a  careful  case-by-case 
assessment.  Based  on  the  facts  we  have 
available  on  this  record,  we  conclude 
that  the  Akins  court's  internal  tribal 
matters  factor  analysis  weighs  in  favor 
of  excluding  these  two  existing  tribal 
discharges  from  Maine's  MEPDES* 
program. 

EPA  reiterates  that  it  is  finding  that 
Maine  has  adequate  authority  to 
implement  its  MEPDES  program  in  the 
Indian  Territories,  including  the 
existing  discharges  we  are  assuming  lie 
within  those  Territories  from  non- 
member  facilities  which  do  not. 
Therefore,  EPA  does  not  believe  it  is 
necessary  to  delve  into  the  boundary 
disputes  that  siuroimd  these  Indian 
Territories.  Maine's  authority  within  the 
southern  tribes'  Indian  Territories  is 
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limited,  however,  and  cannot  reach 
permits  for  facilities  with  discharges 
that  qualify  as  an  internal  tribal  matter. 

While  we  are  not  announcing 
immutable  rules  for  future  permitting 
scenarios,  we  nevertheless  believe  that 
it  is  possible  to  suggest  some  general 
guidelines  that  the  Agency  will  employ 
when  assessing  whether  individual 
facilities  with  discharges  to  waters 
within  the  southern  tribes'  Indian 
Territories  fall  within  the  internal  tribal 
matters  exclusicm  and  therefore  outside 
of  Maine's  approved  MEPDES  program. 
EPA  expects  that  permitting  facilities 
owned  and  operated  by  non-members, 
when  those  facilities  have  their 
operations  located  outside  of  the 
southern  tribes'  Indian  Territories,  will 
not  be  internal  tribal  matters  even  where 
the  discharge  is  to  Indian  Territory 
waters.  For  example,  the  state  has 
inquired  about  the  status  of  its  general 
permit  program  for  storm  water 
discharges  on  lands  siurounding  the 
southern  tribes'  Indian  Territories.  EPA 
believes  that  non-member  activities 
aroimd  the  southern  tribes'  Indian 
Territories  would  be  included  in  the 
state's  program,  both  for  discharges  to 
non-Indian  Territory  waters  and  any 
discharges  of  storm  water  nm-off  that 
may  reach  the  southern  tribes'  Indian 
Territories. 

EPA  is  not  aware  of  any  non-member 
facilities  located  entirely  within  the 
Indian  Territories.  EPA  expects  any 
possible  future  non-member  activity  in 
the  southern  tribes'  Indian  Territories 
will  be  subject  to  negotiated  consensual 
arrangements  between  the  parties  for 
access  to  the  tribes'  lands.  Therefore, 
EPA  will  not  present  any  presumption 
that  might  affect  such  negotiations. 

As  to  tribal  or  tribal-member  facilities 
located  in  the  Indian  Territories  that 
discharge  to  what  may  be  Indian 
Territory  waters,  EPA  will  carefully 
assess  their  impact  on  non-members  and 
their  importance  to  the  tribe  involved, 
as  illustrated  in  the  following 
discussion  of  the  Akins  factors.  For 
example,  if  EPA  were  to  conclude  that 
a  proposed  construction  project  within 
a  southern  tribe's  Indian  Territory  has 
impacts  that  are  internal  to  the  tribe, 
EPA  would  issue  the  storm  water  permit 
for  that  activity.  In  any  case,  EPA    ^ 
believes  it  can  undertake  this 
assessment  without  defining  the 
boundaries  of  the  southern  tribes' 
Indian  Territories,  at  least  with  respect 
to  existing  dischargers  and  any  likely 
future  activity  in  or  around  the  tribes* 
Indian  Territories,  i''  Chir  analysis  of  the 


effecrts  of  the  tribal  discharges  focuses 
on  their  environmental  impacts  on  the 
watery  surrounding  that  discharge 
regardless  of  any  territorial  claim  to  that 
water.  Here  we  find  the  impact  so 
minimal  that  it  matters  little  whether 
the  tribal  outfall  lies  within  or  just 
outside  of  the  tribes'  Indian  Territories. 

EPA  has  carefully  analyzed  the  First 
Circuit's  factor  test  as  it  applies  to  these 
two  tribal  facilities  as  follows: 

Effects  on  tribal  members  and  non- 
members:  The  impacts  on  non-members 
from  the  permitting  of  these  two 
facilities'  discharges  are  minimal.  The 
two  discharges  come  from  waste  water 
treatment  facilities  serving  the 
Penobscot  Nation  on  Indian  Island  and 
the  Passamaquoddy  Tribe  at  thefr 
Pleasant  Point  reservation.  They  are 
owned  by  the  Penol^cot  and 
Passamaquoddy  tribal  governments,  and 
they  exclusively  serve  the  members  of 
each  tribe.  Therefore,  to  the  extent  the 
conditions  EPA  places  on  the  discharge 
affect  the  users  and  operators  of  these 
facilities,  those  effects  are  borne  entirely 
by  each  of  the  tribal  governments  and 
the  tribal  members. 

To  the  extent  that  the  conditions  EPA 
places  on  the  discharge  affect  in-stream 
water  quality  downstream  of  the 
discharge,  including  water  quality 
aroiuid  and  downstream  from  the 
southern  tribes'  Indian  Territories,  EPA 
acknowledges  there  is  the  potential  for 
an  impact  on  non-members  outside  the 
Indian  Territories.  The  Agency  finds, 
however,  that  the  discharges  from  these 
facilities  are  quite  small,  especiaUy  in 
relation  to  the  total  volume  of  the  major 
water  ways  that  receive  the 
discharges. '5  There  is  one  tribal 
discharge  permitted  on  each  of  two 
different  reservations,  so  there  is  no 
cumulative  effect  from  a  cluster  of  tribal 
point  sources.  Therefore,  the  likely 
impact  on  downstream  water  quality  is 
extremely  limited.  In  any  case,  EPA 
must  assure  that  the  discharge  permits 
for  these  facilities  meet  the 
requirements  of  the  CWA,  and  any 
dovrastream  impacts  vdll  be  bounded 
by  those  requirements,  In  the  future,  if 
EPA  is  confronted  with  a  proposed  new 


'■•  The  dispute  over  the  "length"  of  the  Penobscot 
reservation  includes  a  disagreement  over  the  status 
of  certain  islands  upstream  from  Indian  Island.  The 


Nation  has  submitted  arguments  and 
documentation  asserting  that  islands  in  the  west 
branch  of  the  Penobscot  River  and  in  the 
Piscataquis  River,  a  tributary  north  of  Indian  Island, 
remain  in  the  reservation.  Ad.  Rec.  5c-30  at  27-30 
and  Section  10,  Ex.  1-6.  Theoretically,  a  future 
facility  located  on  those  islands  could  lie  within  the 
Penobscot  reservation.  The  current  prospects  for 
this  possibility  appear  so  remote  that  EPA  does  not 
believe  it  would  be  appropriate  to  force  a  decision 
about  these  boundaries  to  resolve  a  hypothetical 
dispute. 

"  See  Memorandtus  from  Phil  Colarusso  re: 
Review  of  Discharge  Permits  for  the 
Passamaquoddy  Tribe  and  Penobscot  Indian  Nation 
(Jan.  28,  2003)  Ad.  Rec.  section  4. 
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tribal  discharge  that  may  have 
substantial  effects  on  water  quabty 
beyond  the  southern  tribes'  Indian 
TerritCHies,  EPA  will  assess  at  that  time 
whether  the  potential  impacts  of  the 
new  discharge  would  be  sufficiently 
confined  to  remain  an  internal  trib^ 
matter. 

Use  of  tribal  lands  and  natuml 
resources  and  tribal  control  over  their 
natural  resources:  The  operations  of 
these  facilities  are  entirely  contained 
within  the  lands  of  the  tribes.  The  small 
discharges  from  these  facilities  have 
their  most  immediate  efiect  on  the 
waters  either  within  or  directly  adjacent 
to  the  southern  tribes'  reservations. 
Therefore,  managing  the  impact  of  those 
discharges  on  their  Indian  Territories  is 
of  most  immediate  concern  to  the  tribes. 
-  Interestof  the  State  of  Maine:  Winle 
Maine  has  applied  to  administer  the 
MEPDES  program  for  all  the  discharges 
in  and  around  the  southern  trib^' 
Indian  Territories,  Akins  and  Fellencer 
require  us  to  weigh  the  state's  interest 
in  these  two  permits  against  the  tribes' 
interests.  The  practical  effect  on  the 
state  of  EPA  withholding  authority  for 
these  permits  bom  the  state  program  is 
negligible  because  the  environmental 
impact  of  these  facilities  discharges  is 
comparatively  immaterial.  We  have 
approved  the  state  to  issue  nearly  all  of 
the  existing  NPDES  permits  that 
discharge  in  or  aroimd  the  southern 
tribes'  Indian  Territories.  But  far  more 
important  than  the  simple  number  of 
permits,  we  have  approved  the  state  to 
issue  the  permits  with  the  largest 
discharges  that  account  for  the 
overwhelming  bulk  of  the  water  quality 
impacts  from  point  sources  in  these 
waters.  So  we  believe  the  state's 
remaining  interest  in  securing  the 
issuance  of  these  last  two  minor 
discharge  permits  is  relatively  slight. 

In  contrast,  the  southern  tribes' 
interest  in  regulating  these  tribal 
facilities  that  provide  governmental 
services  to  tribal  members  is  enormous. 
Ck)ngress  made  it  clear  under  MICSA 
that  it  was  preserving  the  sovereignty  of 
the  southern  tribes  to  a  certain  extent: 

The  treatment  of  the  Passamaquoddy  Tribe 
and  the  Penobscot  Nation  in  the  Maine 
Implementing  Act  is  original.  It  is  an 
innovative  blend  of  customary  state  law 
respecting  units  of  local  government  coupled 
with  a  recognition  of  the  independent  source 
of  tribal  authority,  that  is,  the  inherent 
authority  of  a  tribe  to  be  self-governing. 

S.  Rep.  at  29.  The  facilities  attendant  to 
these  two  remaining  discharge  permits 
function  as  paft  of  the  governmental 
infra-structure  on  which  the  southern 
tribes  rely  to  support  the  very  existence 
of  their  communities  as  independent 
cultures.  It  impairs  the  state's  interest  in 
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water  qui  dity  regulation  very  little  to 
respect  t^e  tribes'  vital  interest 
maintaining  their  direct  relationship 
with  the  ederal  government  in 
regulatiii ;  these  two  operations. 

Prior  h  gal  understandings:  Finding 
that  the  i  jgulation  of  the  tribal  facilities 
located  ii  i  the  Indian  Territories  that 
dischargf  to  what  may  be  Indian 
Territory  waters  is  an  internal  tribal 
matter  is  istrongly  supported  by  the 
Alans  coi  irt's  presentation  of  federal 
Indian  la  ft.  The  court  foimd  that  general 
federal  Ii  dian  law  stood  for  the 
propositi  )n  that  the  state  would 
generally  be  preempted  from  regulating 
on  tribal  lands  because  of  the  strong 
federal  interest  in  tribal  self- 
determinttion.  130  F.3d  at  490.  These 
two  fadlsies  are  owned  and  operated  by 
the  tribal  governments  and  non- 
members  are  not  involved,  so  the  federal 
interest  u  i  promoting  tribal  self- 
determinfttion  is  very  high  and  is  not 
tempered  by  any  substantial  impacts  on 
non-memfbers. 

Ambiguity  and  assessing 
environnhental  impacts:  EPA  concluded 
that  Con{  ress's  decision  to  authorize  the 
state  to  r<  gulate  the  environment  in  the 
southern  tribes'  Indian  Territories  was 
imambigiious,  and  that  the  reservation 
of  interns  1  tribal  matters  does  not  reach 
discharge  permits  with  substantial 
effects  on  non-members.  But  in 
assessing  the  status  of  these  two  tribal 
facilities  md  their  discharges,  we  have 
conclude  1  that  their  impacts  outside  the 
southern  tribes'  Indian  "Territories  are  so 
immaterial  that  the  permits  fit  within 
the  internal  tribal  matters  exception. 
While  th^re  might  be  some  debate  over 
the  scopel  of  that  impact,  in  this 
situation]  EPA  believes  it  is  appropriate 
to  invok^the  doctrine  directing  us  to 
resolve  aj  abiguities  in  the  meaning  of  a 
statute  re  ating  to  Indian  sovereignty  in 
favor  of  I  idikn  tribes. 

Moreoi  er,  EPA  believes  that  the 
Agency's  judgment  about  the  scope  of 
the  envin  tnmental  impacts  from  these 
facilities  s  important.  While  EPA  is  not 
assigned  he  role  of  implementing 
MICSA,  \  re  are  the  agency  delegated  to 
implemei  it  the  CWA  and,  therefore, 
serve  as  t  le  federal  government's  expert 
on  surfao ;  water  quality  regulation  and 
discharga  permitting.  "Thus,  EPA 
believes  it  falls  to  us  to  weigh  the 
environn^ntal  effects  of  these  two 
minor  dii  charges  as  we  sort  through  the 
factors  th ;  First  Circuit  has  developed  to 
apply  the  concept  of  internal  tribal 
matters  u  ader  MICSA. 

Based  <  n  a  thorough  review  of  MICSA 
and  MIA,  their  legislative  histories, 
relevant  j  idicial  precedent,  and  the 
many  coi  unents  EPA  received  from  all 
sides  of  t  lis  issue,  the  Agency 


concludes  that  MICSA  unambiguously 
grants  the  State  of  Maine  adequate 
authority  over  discharges  to  tribal 
waters  to  support  administration  of  the 
MEPDES  pro-am  in  the  Indian 
Territories  of  the  Penobscot  Nation  and 
Passamaquoddy  Tribe,  with  the 
exception  of  any  permits  for  fecilities 
with  discharges  that  EPA  determines  are 
internal  tribal  mattes.  EPA  has 
determined  that  there  are  currently  two 
tribal  facilities  that  the  state  cannot 
adequately  regulate,  and  EPA  will  retain 
the  NPDES  permits  for  discharges  from 
those  facilities.  1^ 

3.  Federal  Indian  Trust  Responsibility  in 
Maine 

EPA  has  received  almost  as  many 
comments  about  the  nature  of  our  trust 
responsibility  to  the  Maine  tribes  as 
about  jiuisdiction  under  MICSA.  Again, 
EPA  responds  in  detail  to  all  those 
comments  in  our  response  to  comments 
docmnent.  But  we  offer  here  an 
overview  of  our  analysis  because  we 
believe  it  is  an  important  complement  to 
our  conclusion  that  Maine  has  adequate 
authority  to  administer  the  MEPDES 
program  in  the  southern  tribes'  Indian 
Territories. 

a.  Dispute  Over  the  Applicability  of  the 
Trust  in  Maine 

The  state  and  some  commenters  argue 
that  MICSA's  savings  clauses  prevent 
the  trust  from  applying  in  Meiine.  The 
trust  is  a  doctrine  developed  under 
federal  common  law,  and  the  Maine 
Supreme  Judicial  Court  has  held  that 
the  federal  law  which  the  savings 
clauses  exclude  frx)m  Maine  includes 
federal  common  law.  Stilphen,  461  A.2d 
at  488;  but  see,  Penobscot  Nation  v. 
Fellencer,  164  F.3d  706,  709  (1st  Cir. 
1999]  (finding  that  the  trust 
responsibility  compels  the  application 
of  the  canons  of  Indian  treaty 
construction  to  MICSA).  According  to 
this  argument,  to  the  extent  the  trust 
doctrine  operates  for  the  benefit  of 
Indians,  it  would  violate  the  savings 
clauses  and  cannot  apply  in  Maine. 

On  the  other  hand,  many  parties  argue 
that  the  trust  doctrine  requires  EPA  to 
protect  the  Maine  tribes  and  their 
natural  resources.  This  responsibility 
cannot  be  delegated  to  the  state,  but  is 
an  obligation  the  federal  government 
must  carry  out  on  a  govemment-to- 
govemment  basis  directly  with  the 


'"  EPA  will  determine  wdiether  future  point  * 
source  disdiaiges  in  the  Indian  Territories  of  the 
southern  tribes,  including  the  disputed  territories, 
qualify  as  internal  tribal  matters  using  a  case-by- 
case  review  of  individual  pennit  applications  or 
proposed  state  petmita.  This  appitMch  will  allow 
the  Agency  to  base  its  decision  on  a  fully  developed' 
administrative  record  iivith  particularized  attention 
to  the  bets  sunoimding  each  permit  application. 


Federal  Regtotar/Voi.  68.  No.  222 /Tuesday,  November  18.  2003/ Notices 


60067 


affected  tribes.  According  to  this 
argument,  it  would  be  inconsistent  with 
the  trust  doctrine  for  EPA  to  authorize 
the  state  to  assume  the  NPDES  program. 

b.  Continued  Op«ation  of  the  Trust  in 
Maine 

EPA  believes  that  neither  set  of 
arguments  is  completely  correct,  and  the 
answer  lies  somewhere  in  between.  As 
a  threshold  matter,  the  argument  that 
the  trust  doctrine  finds  no  application 
in  Maine  defies  the  terms  of  MICSA. 
The  statute  specifically  provides  for  the 
federal  government  to  hold  land,  natural 
resoiuces,  and  settlement  funds  in  trust 
for  the  southern  tribes.  See  gen«^ly  25 
U.S.C.  1724.  Congress  specifically 
recognized  the  tr3>al  governments  of  the 
Passamaquoddy  Tribe  and  the  ' 
Penobscot  Nation  in  MICSA.  25  U.S.C. 
1721(a)  (3)  and  (4).  1722(h)  and  (k),  and 
1726.  Therefore,  MICSA  itself 
establishes  trust  resources  for  Which  the 
federal  government  is  responsible  and 
identifies  tribal  governments  with 
which  agencies  such  as  EPA  should 
work  on  a  govemment-to-govemment 
basis  consistent  with  that  trust 
responsibility.  This  analysis,  for 
example,  provides  the  basis  for  EPA*s 
extensive  consultations  with  the 
southern  tribes  concerning  Maine's 
application.  Meeting  this  general 
element  of  our  trust  responsibility  to  the 
Maine  tribes  in  no  way  affects  or 
preempts  the  state's  jiuisdiction  under 
MICSA,  and  therefore,  does  not  nm 
afoul  of  any  limits  in  the  savings 
clauses.  See  Nance  v.  EPA,  645  F.2d 
701,  710-11  (9th  Cir.),  cert,  denied  454 
U.S.  1081  (1981). 

Finding  that  the  federal  government 
has  a  trust  responsibility  to  the  southern 
tribes  under  MICSA,  however,  does  not 
compel  the  conclusion  that  EPA  must 
withhold  the  NPDES  program  approval 
bom  Maine  pursuant  to  that 
responsibility.  Indeed,  if  EPA  were  to 
rely  on  the  trust  responsibility  as  a  basis 
for  denying  Maine's  application  in  the 
southern  tribes'  Indian  Territories,  the 
state  may  well  be  correct  that  MICSA's 
savings  clauses  would  prohibit  the 
application  of  the  trust  doctrine  in  such 
a  manner.  Under  that  interpretation,  the 
trust  would  act  as  a  federal  law  that 
"affects  or  preempts"  the  jurisdiction 
we  believe  Congress  granted  the  state 
undw  MICSA,  precisely  the  class  of 
federal  Indian  law  the  savings  clauses 
are  designed  to  block.  When 
deciphering  the  more  specific  content  of 
^the  trust  responsibility  in  Maine,  EPA 
must  apply  the  trust  consistent  with 
applicable  federal  law,  which  includes 
MICSA  and  its  grant  to  the  state  of 
authority  in  the  southern  tribes'  Indian 
Territories.  See  Shoshone-Bannock 


Tribes  v.  Reno,  56  F.3d  1482  (D.C.  Cir. 
1995);  State  of  California  v.  Watt,  668 
F.3d  1290, 1324  (DX^.  Cir.  1981). 

c.  The  Trust,  MICSA,  and  CWA 

Thus.  EPA  is  left  to  reconcile  how  to 
protect  the  southern  tribes'  natural 
resomt»s  consistent  with  the 
jurisdictional  relationship  which 
Congress  established  in  MICSA  among 
the  southern  tribes,  the  state,  and  the 
federal  government.  Those  natural 
resources  include  water  and  water 
rights,  and  this  decision  involves  the 
NPDES  program  under  the  CWA. 
Th««f(ne,  EPA  will  focus  on  the 
interplay  between  MICSA  and  the  CWA 
to  sort  through  how  the  trust  applies  to 
those  resources. 

Although  EPA  does  not  agree  with 
EKDI's  ultimate  conclusion  ^out  the 
state's  Jurisdiction  under  MICSA.  DOI's 
opinion  and  the  parallel  comments  from 
the  Maine  tribes  make  an  important 
contribution  to  our  analysis.  As  DOI 
points  out,  MICSA's  legislative  record  is 
abundantly  clear  that  Congress  was  not 
terminating  the  southern  tribes  or 
completely  abrogating  their  sovereignty. 
Indeed,  both  committee  reports  devote 
entire  identical  chapters  to  a  discussion 
of  how  MICSA  is  designed  to  preserve 
the  tribes'  cultm-e  and  to  avoid  their 
assimilation  into  the  general  population. 
S.  Rep.  at  14-17;  H.R.  Rep.  at  14-17. 

It  is  also  clear  from  the  terms  of 
MICSA  and  MIA  that  the  southern 
tribes'  riverine  cultures  and  the  natural 
resources  on  which  they  rely  are  part  of 
the  cultural  heritage  Congress  intended 
to  preserve.  S.  Rep.  at  11.  MIA 
specifically  reserves  the  southern  tribes' 
right  to  take  fish  within  their 
reservations  for  their  individual 
sustenance,  consistent  with  that  cultiu^ 
practice.  30  M.R.S.A.  section  6207(4). 
MIA  generally  leaves  it  to  the  southern 
tribes  to  regulate  their  own  fishing 
practices,  and  establishes  a  carefully 
balanced  regulatory  framework  for  joint 
state  and  tribal  regulation  of  fish  and 
wildlife  on  the  southern  tribes'  Indian 
Territories  and  in  certain  waters  where 
there  are  off-reservation  impacts.  30 
M.R.S.A.  sections  6207(3)  and  (6).  and 
6212.  Moreover,  as  to  ponds  under  ten 
acres  in  surface  area  and  entirely  within 
their  Indian  Territories,  the  souuiem 
tribes  have  exclusive  jurisdiction  to 
regulate  fishing.  30  M.R.S.A.  section 
6207(1). 

Therefore,  EPA  concludes  that  both 
MICSA  and  MIA  reserve  to  the  southern 
tribes  uses  of  natural  resoiux:es 
consistent  with  the  preservation  of  their 
culture.  In  the  context  of  surface  water 
quality  regulation,  it  is  especially 
notable  that  the  statutes  specifically 
protect  the  tribes'  fishing  practices. 


Some  conunenters.  including  the  state, 
have  suggested  that  the  tribes'  right  to 
take  fish  is  essentially  unrelated  to  the 
water  quality  on  which  that  fishing 
resource  depends.  Ad.  Rec.  5a-75,  ex.  B 
at  1-6.  This  argument  maintning  that  the 
tribes  are  freed  from  creel  or  bag  limits 
when  exercising  their  statutory  right, 
but  that  right  has  no  implications  for  the 
regulation  of  the  natural  resoiuces, 
including  the  water,  which  determine 
the  quality  of  whatever  fish  an  Indian 
might  catch.  EPA  cannot  accept  this 
suggestion  for  obvious  reasons;  the  right 
to  take  fish  must  mean  more  than  "the 
right  to  dip  one's  net  into  the  water 
*  *  *  and  bring  it  out  empty."  United 
States  V.  Washington-Phase  U.  506 
F.Supp.  187,  203  (W.D.  Wa.  1980),  aff-d 
in  part  and  rev'd  in  part  on  other 
groimds  759  F.2d  1353  (9th  Cir.  1985), 
cert,  denied  474  U.S.  994  (1985). 
Correspondingly,  the  right  to  take  fish 
for  individual  sustenance  must  mean 
more  than  the  right  to  reel  in  fish  that 
expose  the  tribe  to  unreasonable  health 
risks.  MICSA  and  MIA  make  this  fishing 
right  a  matter  of  federal  law  that  must 
be  addressed  by  any  authority,  be  it  EPA 
or  the  state,  charged  with  regulating  the 
natural  resouices  on  which  that  right 
depends.  United  States  v.  Adair,  723 
F.2d  1394, 1408-11  (9th  Cir.  1983),  cert, 
denied  467  U.S.  1252. 

The  question  that  remains  is  what 
tools  are  left  to  EPA  under  MICSA  and 
the  CWA  to  protect  that  right?  The  CWA 
reserves  substantial  authority  to  EPA  in 
states  authorized  to  administer  the 
NPDES  program  so  that  the  Agency  can 
oversee  the  state  program  and  ensure  its 
consistency  with  the  CWA.  The  most 
obvious  authority  EPA  retains  is  the 
ability  to  object  to  proposed  state 
NPDES  permits  that  EPA  determines 
violate  the  OVA.  Following  an  EPA 
objection,  the  state  must  either  address 
EPA's  concerns  or  EPA  ultimately  takes 
over  issuance  of  the  permit.  33  U.S.C. 
1342(d)(2).  Where  states  have  authority 
to  promulgate  water  quality  standards, 
EPA  is  also  charged  with  reviewing 
those  standards  and  can  object  to  any 
standards  that  do  not  meet  the 
requirements  of  the  CWA.  Again,  if  the 
state  does  not  address  EPA's  objection, 
EPA  ultimately  has  authority  to  take 
over  promulgation  of  such  standards.  33 
U.S.C.  1313(c)(3).  These  oversight 
mechanisms  attach  to  any  state  program 
implementing  the  CWA.  They  are  not 
imique  to  programs  in  Indian  country, 
and  EPA's  exercise  of  these  oversight 
mechanisms  in  no  way  affects  or 
preempts  the  jurisdiction  or  authority 
Maine  has  under  MICSA  and  the  CWA. 
No  state  can  claim  to  have  jurisdiction 
imder  the  CWA  to  issue  NPDES  permits 
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that  are  inconsistent  with  the  CWA  or 
that  are  free  from  potential  EPA 
oversight.  - 

Therefore,  EPA  concludes  that  MICSA 
and  the  CWA  combine  to  charge  EPA 
with  the  responsibility  to  ensure  that 
permits  issued  by  Maine  address  the 
south«n  tribes'  uses  of  waters  within 
the  state,  consistent  with  the 
requirements  of  the  CWA.  Fortunately, 
the  state  has  recently  taken  actions  that 
suggest  Maine  is  beginning  to  consider 
the  southern  bribes'  use  of  waters  in  the 
state  and  its  bearing  on  how  the  state 
should  regulate  water  quality.  For 
example,  the  state  Board  of 
Environmental  Protection  has  recently 
approved  a  recommendation  for  the 
Maine  legislature  to  reclassify  key 
segments  of  the  Penobscot  River  and 
include  language  specifically  requiring 
that  the  waters  be  "sufficiently  free  from 
pollutants  so  as  to  protect  hiunan  health 
related  to  subsistence  fishing."^^ 
Although  the  Legislature  has  not  made 
any  final  decisions  on  this  issue,  the 
proposal  is  consistent  with  MICSA's* 
purpose  to  preserve  tribal  uses  and  is  an 
important  acknowledgment  of  those 
uses  and  their  bearing  on  state  water 
quality  regulation. 

But  in  me  event  Maine's  approach  to 
the  tribes'  uses  shifts,  EPA  is  in  a 
position,  consistent  with  MICSA,  CWA, 
and  our  trust  responsibility,  to  require 
the  state  to  address  the  tribes'  uses 
consistent  with  the  requirements  of  the 
CWA."  As  with  any  state  implementing 
the  CWA  for  H'A,  the  state's  authority 
to  do  so  remains  contingent  on  the  state 
program  meeting  all  the  Act's 
requirements.  EPA  cannot  now  predict 
with  any  particularity  how  the  CWA's 
requirements  will  govern  particidar 
permitting  or  implementation  issues  as  . 
they  arise  under  the  MEPDES  program. 
Those  issues  will  be  ripe  for  decision 
when  they  are  presented  in  the  future, 
with  a  completely  developed  factual 
and  administrative  record  to  consider. 

This  approach  to  HPA's  oversight  role 
does  not  mean  that  the  tribes  will 
necessarily  be  completely  satisfied  with 
the  conclusions  EPA  reaches  about  how 
the  CWA  applies  to  particular  tribal 
uses.  But  it  is  the  Agency's  hope  and 
expectation  that  in  consultation  with 
the  southern  tribes,  and  working 
collaboratively  with  them  and  the  state, 
the  parties  over  time  can  sort  through 
the  critical  question  of  how  best  to 
protect  these  waters  consistent  vtrith  the 


"Letter  from  R  Waidwell,  Chair,  Maine  Board  of 
Environmental  Protection  to  the  Co-Chairs  of  the 
Maine  Legislature's  Joint  Standing  Committee  on 
Natural  Resources^re:  Reclassification  of  Waten  of 
the  State  (December  6,  2002)  fonrarding  "An  Act 
to  Reclassify  Certain  Waters  of  the  State,"  sections 
13  and  29. 


CWA  ani  the  tribes'  right  to  use  them 
under  MICSA  and  MIA.  In  every 
meeting  EPA  had  with  the  southern 
tribes  or  he  state,  all  parties  agreed  that 
protectin  ;  these  great  rivers  is  the 
common  goal  we  all  share.  EPA 
commits  to  both  the  southern  tribes  and 
the  state  that  it  will  do  what  it  can  to 
promote  that  goal. 

4.  Remcu  ider  of  Maine's  Application  to 
Adminisi  er  Its  MEPDES  Pn^ram  in  the 
Trust  Lai  ids  of  the  Micmac  and  Maliseet 

EPA  is  not  acting  today  on  Maine's 
MEPDES  program  application  as  it 
applies  ti )  the  trust  lands  of  the  Houlton 
Band  of  1  (aliseet  Indians  and  the 
Aroostoo  n  Band  of  Micmacs.  Therefore, 
EPA  still  retains  the  NPDES  permitting 
program  or  these  areas.  As  discussed  in 
our  prior  action  on  Maine's  application, 
our  autht  rity  to  issue  or  modify  NPDES 
permits  f  }r  discharges  into  waters  in  the 
northern  tribes'  trust  lands  remains 
suspended  pursuant  to  CWA  section 
402(c)(1),  See  66  PR  at  12793.  This 
suspension  will  remain  in  effect  until 
the  Ageni:y  takes  final  action  in  these 
areas  or  me  state  agrees  to  extend  the 
Agency's  deadline  for  action.  Unlike  the 
boundaries  for  the  southern  tribes' 
Indian  Territories,  there  is  no  dispute  of 
which  ERA  is  aware  concerning  the 
exact  boijndaries  of  the  northern  tribes' 
trust  lands.  These  lands  were  all 
acquired  pursuant  to  either  MICSA  for 
the  Malis  set  or  the  Aroostook  Band  of 
Micmac  !  ettlement  Act  for  the  Micmac. 
25  U.S.C.  1724(d)(4);  Public  Law  102- 
171, 105  >tat.  1143.  25  U.S.C.  1721  note, 
section  5  Therefore,  the  boundaries  of 
these  trui  t  lands  are  clearly  delineated 
in  recent  conveyances  noting  the  meets 
and  bouods  and  recorded  with  the 
Biireau  of  Indian  Affairs  and  in  the 
appropriate  registries  of  deeds.  There 
are  currently  no  soiux:es  holding  NPDES 
permits  f0r  outfalls  discharging  into  the 
northern  tribes'  trust  lands,  nor  isrEPA 
aware  of  my  proposed  facilities 
reqtitring  such  a  permit  in  the  near 
future. 

D.  Other  i'ederal  Statutes 

National  Historic  Preservation  Act 

Sectioi  106  of  the  National  Historic 
Preservat  on  Act  (NHPA).  16  U.S.C. 
470(f),  re  [uires  Federal  agencies  to  take 
into  accoimt  the  effects  of  their 

igs  on  historic  properties  and 
the  Advisory  Council  on 
(servation  (ACHP)  an 
ity  to  comment  on  such 
igs.  Under  the  ACHP's 
regulatiois  (36  CFR  part  800),  an  agency 
must  consult  with  the  appropriate  State 
Historic  1  Reservation  Officer  (SHPO) 
and/or  Ti  ibal  Historic  Preservation 
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Officer  (THPO)  (or  Tribe  if  there  is  no 
THPO)  on  federal  uiidertakings  that 
have  the  potential  to  affect  historic 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
On  January  12,  2001,  EPA  approved 
Maine  to  administer  the  NPDES 
program  in  areas  of  the  state  where  the 
Maine  tribes  did  not  dispute  state 
jurisdiction.  Prior  to  that  approval,  EPA 
engaged  in  discussions  with  the  Maine 
SlflKD  and  sought  public  comment 
regarding  EPA's  determination  that 
approval  of  the  state  permitting  program 
would  have  no  e£kct  on  historic 
properties.  EPA  also  held  discussions 
with  Indian  tribes  in  Maine  regarding 
approval  of  the  state's  NPDES  program 
and  historic  properties  of  interest  to  the 
tribes. 

On  July  7, 1999.  EPA  sought  the 
Maine  SHPO's  concurrence  with  its 
determination  that  the  Agency's 
approval  of  Maine's  appUcation  would 
have  no  effect  on  historic  properties  in 
Maine.  The  Maine  SHPO  provided  EPA 
with  a  determination  that  there  would 
be  "No  Historic  Properties  Affected"  or 
"No  Adverse  Effect"  to  historic 
properties  in  Maine  from  EPA's 
approval,  on  the  condition  that  DEP 
provides  relevant  notice  and 
information  regarding  draft  permits  to 
the  SHPO  and  coordinates  with  the 
SHPO.  On  November  26,  2000,  the 
SHPO  and  DEP  entered  into  a 
Memorandum  of  Understanding  (MOU) 
assuring  the  SHPO  that  it  would  receive 
the  requested  notices.  This  MOU  further 
provides  for  coordination  between  DEP 
and  the  SHPO  to  resolve  any  identified 
issues  to  ensure  that  MEPDES  permits 
will  comply  with  Maine  water  quality 
standards  and  Maine  laws  protecting 
historic  properties.  For  those  permits 
with  the  potential  to  adversely  affect 
historic  properties,  DEP  and  the  SHPO 
agreed  to  seek  ways  to  avoid,  minimize, 
or  mitigate  any  adverse  effects  to 
historic  properties  stemming  bom.  the 
proposed  permit.  " 

Ehiring  EPA's  review  of  Maine's 
NPDES  application  with  respect  to 
Indian  Territories  of  the  southern  tribes. 
EPA  engaged  in  additional  discussions 
with  the  southern  tribes  concerning 
EPA's  view  that  this  approval  will  have 
no  effect  on  historic  properties  of 
interest  to  the  tribes.  Dtuing  those 
discussions,  and  as  set  forth  in  a  draft 
Memorandiun  of  Agreement  Regarding 
Tribal  Historic  Properties  in  Maine 
(MOA),  EPA  committed  to  use  its  CWA 
authorities  tolielp  ensiue  that  these 
tribes  will  have  an  opportunity  to 
participate  in  the  consideration  of 
historic  properties  during 
administration  of  the  NPDES  program 
by  Maine.  Subsequent  to  EPA's  prior 
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approval  on  January  12,  2001  of  Maine's 
program  outside  the  disputed  areas,  DEP 
has  consistently  provided  to  the  tribes 
copies  of  proposed  permits  that  may  be 
of  interest  to  them;  if  needed,  EPA  will 
exercise  appropriate  oversight  authority 
to  help  ensure  that  DEP  continues  this 
practice.  Where  a  tribe  raises  concerns 
to  EPA  regarding  the  potential  effects  of 
a  proposed  permit  on  historic 
properties,  EPA  will  follow  the 
procedures  described  in  the  draft  MOA, 
or  any  subsequently  negotiated  MOA 
that  is  acceptable  to  boUi  EPA  and  the 
tribes,  to  consider  potential  effects.  A 
copy  of  this  draft  MOA  is  included  in 
the  record.  As  described  in  the  draft 
MOA,  EPA  will  exercise  its  CWA 
authorities  to  object  to  proposed 
permits,  or  take  other  appropriate 
action,  in  order  to  address  tribal, 
concerns  regarding  effects  on  historic 
properties  where  EPA  finds  (taking  into 
accoimt  all  available  information, 
including  any  analysis  conducted  by  the 
tribe)  that  a  proposed  permit  is 
inconsistent  with  the  CWA,  including 
water  quality  standards  designed  to 
protect  tribal  uses.  Where  EPA  objects  to 
a  permit,  the  Agency  will  follow  the 
permit  objection  procedures  outlined  in 
40  CFR  123.44  and  will  coordinate  with 
the  appropriate  tribe  in  seeking  to  have 
DEP  revise  the  permit.  DEP  cannot  issue 
a  final  MEPDES  permit  over  an 
outstanding  EPA  objection.  If  EPA 
assiunes  permit  issuing  authority  for  a 
specific  permit,  it  will  further  consult 
with  the  tribe  prior  to  issuing  any 
permit. 

EPA  has  determined  that  the  approval 
of  Maine's  application  will  have  no 
effect  on  historic  properties  in  Maine. 
EPA  believes  that  the  agreement 
between  DEP  and  the  SHPO  as  well  as 
the  Agency's  commitment  to  follow  the 
procedures  in  the  draft  MOA  are 
consistent  with  and  support  EPA's 
determination.  In  accordance  with  the 
ACHP's  regulations  at  36  CFR  800.5, 
EPA  proposed  a  No  Adverse  Effect 
finding  to  the  southern  tribes  on  July  25, 
2003.  In  a  September  3,  2003  letter  to 
EPA,  the  Penobscot  Nation  disagreed 
with  EPA's  proposed  finding.  As  a 
result  of  this  disagreement,  EPA  met 
with  the  ACHP  to  discuss  the  No 
Adverse  Effect  finding,  and,  on  October 
8,  2003,  transmitted  this  finding  to  the 
ACHP.  EPA's  October  8,  2003 
submission  to  the  ACHP  included 
dociunents  relied  upon  by  the  Agency 
in  making  its  No  Adverse  Effect  finding 
and  responded  to  the  comments  made 
by  the  Penobscot  Nation  in  its 
September  3,^003  letter  to  EPA.  A  copy 
of  the  October  8,  2003  submission  to  the 
ACHP  is  included  in  the  record. 


Pursuant  to  the  ACHP's  regulations,  the 
ACHP  had  15  days  from  receipt  of  EPA's 
finding  to  review  and  comment  upon 
the  Agency's  finding.  On  October  24, 
2003,  the  ACHP  provided  comments  to 
EPA.  The  ACHP's  comments  express 
certain  disagreements  with  EPA's 
approach  to  analyzing  the  effects  of  this 
action  and  note  that,  in  addition  to 
considering  the  effects  of  the 
administrative  act  of  approval  and 
transfer  of  the  NPDES  program  to  DEP, 
EPA  should  also  consider  the  potential 
effects  flowing  irom  implementation  of 
the  approved  program  itself.  The  ACHP 
notes  its  view  that  EPA  should  negotiate 
a  programmatic  agreement  under  the 
ACHP  regulations  as  an  appropriate 
resolution.  A  copy  of  the  ACHP's 
October  24,  2003  comment  letter  is 
included  in  the  record. 

EPA  has  carefully  considered  the 
ACHP's  comments  in  reaching  its 
decision  to  approve  the  state's 
application  as  described  in  this  notice. 
Notwithstanding  any  difiierence  in 
EPA's  and  the  ACHP's  views  regarding 
the  effect  of  this  approval  on  historic 
properties,  EPA  notes  that  the  Agency 
has,  in  consultation  with  the  tribes, 
considered  any  potential  that  the 
administration  of  the  program  by  DEP 
might  have  impacts  on  such  properties. 
As  detailed  above,  EPA  has  proposed, 
and  is  committed  to  following,  the 
procedures  of  the  draft  MOA  which 
include  commitments  by  EPA  to  utilize 
the  full  extent  of  its  CWA  oversight 
authorities  to  help  ensure  appropriate 
consideration  of  historic  properties, 
including  tribal  views,  diuing 
implementation  of  the  program  by  DEP. 
EPA  does  not  believe  that  resolution  of 
this  matter  calls  for  execution  of  a 
programmatic  agreement.  Programmatic 
agreements  are  not  required  under  the 
ACHP's  regulations  but  may  be  used  in 
certain  circumstances  described  therein. 
In  this  case,  EPA  believes  that  the 
procedures  and  commitments  of  the 
draft  MOA  provide  the  best  means  of 
addressing  any  concerns  regarding  the 
consideration  of  historic  properties 
dming  implementation  of  the  program 
by  DEP  within  the  confines  of  EPA's 
CWA  authority  and  that  a  programmatic 
agreement,  which  would  not  provide 
EPA  with  any  additional  oversight 
authority  to  act  with  respect  to  any 
particular  state  permit  beyond  what  is 
already  described  in  the  draft  MOA,  is 
unnecessary.  In  addition,  EPA  notes  that 
pursuant  to  the  decision  of  the  D.C. 
Circuit  in  National  Mining  Association 
V.  Fowler,  324  F.3d  752  (D.C.  Cir.  2003), 
individual  permitting  actions  by  DEP 
under  the  approved  program  would  not 
trigger  NHPA  section  106 


responsibilities.  Having  considered  the 
potential  impacts  of  this  action  on 
historic  properties,  consulted  with  the 
tribes,  provided  the  ACHP  an 
opportunity  to  comment  and  considered 
those  comments,  EPA  has  fulfilled  its 
obligations  under  the  NHPA  and  the 
ACHP  regulations. 

Today's  program  approval  does  not 
include  Maine's  application  as  it  relates 
to  facilities  discharging  into  the  lands  of 
the  northern  tribes.  EPA  will  address 
the  NHPA  in  the  context  of  making  a 
final  decision  on  Maine's  application  as 
it  relates  to  facilities  discharging  into 
the  lands  of  the  northern  tribes. 

Regulatory  Flexibility  Act 

Based  on  General  Coimsel  Opinion 
78-7  (April  18, 1978),  EPA  has  long 
considered  a  determination  to  approve 
or  deny  a  state  NPDES  program 
submission  to  constitute  an  adjudication 
because  an  "approval,"  within  the 
meaning  of  the  APA,  constitutes  a 
"license,"  which,  in  turn,  is  the  product 
of  an  "adjudication."  For  this  reason, 
the  statutes  and  Executive  Orders  that 
apply  to  rulemaking  action  are  not 
applicable  here.  Among  these  are 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  601  et  seq.  Under 
the  RFA,  whenever  a  federal  agency 
proposes  or  promulgates  a  rule  imder 
section  553  of  the  Administrative 
Procedure  Act  (APA),  after  being 
required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed 
rulemaking,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  for  the 
rule,  unless  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  If  the  Agency 
does  not  certify  the  nde,  the  regulatory 
flexibility  analysis  must  describe  and 
assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule. 

Even  if  the  NPDES  program  approval 
were  a  rule  subject  to  the  RFA,  the 
Agency  would  certify  that  approval  of 
the  state's  proposed  MEPDES  program 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA's  action  to  approve  an 
NPDES  program  merely  recognizes  that 
the  necessary  elements  of  an  NPDES 
program  have  already  been  enacted  as  a 
matter  of  state  law;  it  would,  therefore, 
impose  no  additional  obligations  upon 
those  subject  to  the  state's  program. 
Accordingly,  the  Regional 
Administrator  would  certify  that  this 
program,  even  if  a  rule,  would  not  have 
a  significant  economic  impabt  on  a 
substantial  number  of  small  entities. 
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E.  Notice  of  Decision 

EPA  hereby  provides  public  notice 
that  the  Agency  has  taken  final  action 
authorizing  Maine  to  administer  the 
MEPDES  program  in  the  territories  of 
the  Penobscot  Nation  and 
Passamaquoddy  Tribe,  with  the 
exception  of  facilities  with  discharges 
that  qualify  as  internal  tribal  matters, 
and  review  of  the  issues  related  to  this 
action  is  available  as  provided  in  CWA 
section  509(b)(1)(D).  EPA  has  not  taken 
final  action  Maine's  application  with 
respect  to  the  issues  related  to  the  state's 
jurisdiction  and  the  applicability  of 
state  law  in  the  lands  of  the  Houlton 
Band  of  Maliseet  Indians  and  the 
Aroostook  Band  of  Miemacs,  and  review 
of  those  issues  is  not  available  imtil  EPA 
takes  final  action  on  Maine's  program  as 
it  applies  in  those  areas. 

Authority:  This  action  is  taken  under  the 
authority  of  section  402  of  the  Clean  Water 
Act  as  amended,  42  U.S.C.  1342. 

Dated:  October  31,  2003. 
Rabert  W.  Vaniey, 
Regional  Administrator,  Region  I. 
(FR  Doc.  03-28653  Filed  11-17-03;  8:45  am] 
BIUJNG  CODE  6SM-50-P 


OFFICE  OF  SCIENCE  AND 
.TECHNOLOGY  POUCY 


J  of  the  Preeident's  Council  of 
Advleors  on  Science  and  Technology 

ACnOM:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Council  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Coimcil.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act  (FACA). 

Dates  and  Place:  December  2,  2003, 
Washington,  DC.  The  meeting  will  be 
held  in  the  Monticello  Ballroom  (lower 
level)  of  the  Wjmdham  Washington 
Hotel  1400  M  Street,  NW,  Washington, 
DC  20005. 

Type  of  Meeting-.  Open.  Further 
details  on  the  agenda  will  be  posted  on 
the  PCAST  Web  site  at:  http:// 
www.ostp.gov/PCAST/pcast.btml. 

Proposed  Schedule  and  Agenda:  The 
President's  Coimcil  of  Advisors  on 
Science  and  Technology  is  scheduled  to 
meet  in  open  session  on  Tuesday 
December  3.  2003,  at  approximately  9 
a.m.  The  PCAST  is  tentatively 
schedxiled  to:  (1)  Discuss  and,  pending 
the  discussion,  apim)ve  a  draft  report 
from  its  information  technology 
manufecturing-con^>etitiveness 
subcommittee:  (2)  discuss  the 


prelimini  ry  observations  and  draft 
recomme  idations  of  its  workforce- 
educatioi  subconmiittee;  and  (3) 
continue  ts  discussion  of 
nanotech  lology  and  its  review  of  the 
federal  N  itional  Nanotechnology 
Initiative.  This  session  will  end  at 
approxini  ately  4  p.m.  Additional 
informatibn  on  the  agenda  will  be 
posted  at  the  PCAST  Web  site  at-  http: 
//www.os  p.gov/PCAST/pcast.html.  . 

Public  I  Comments:  There  will  be  time 
allocated  for  the  public  to  speak  on  the 
above  age  ada  items.  This  public 
comment  time  is  designed  for 
substantia  e  commentary  on  PCAST's 
work  topics,  not  for  business  marketing 
purposes.  Please  submit  a  request  for 
the  oppoi  tunity  to  make  a  public 
comment  five  (5)  days  in  advance  of  the 
meeting.  "The  time  for  public  comments 
will  be  liitiited  to  no  more  than  5 
minutes  per  person.  Written  comments 
are  also  welcome  at  any  time  following 
the  meeting.  Please  notify  Stan  Sokul, 
PCAST  Executive  Director,  at  (202)  456- 
6070,  or  mx  your  request/comments  to 
*(202)456|6021. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

infbrmatii  >n  regarding  time,  place  and 
agenda,  p  ease  call  Cynthia  Chase  at 
(202)  456  -6010,  prior  to  3  p.m.  on 
Monday,  December  1,  2003.  Information 
will  also  ie  available  at  the  PCAST  Web 
site  at:  hnpJ/www.ostp.gov/PCAST/ 
pcast.htn{l.  Please  note  that  public 
seating  fot  this  meeting  is  limited  and 
is  availab  e  on  a  first-come,  first-served 
basis. 

SUPPLEME  *TARy  ^FORMATION:  The 

President  s  Council  of  Advisors  on 
Science  a  id  Technology  was 
establishe  d  by  Executive  Ch-der  13226, 
on  Septei  iber  30,  2001.  The  purpose  of 
PCAST  is  to  advise  the  President  on 
matters  o:  science  and  technology 
policy,  an  d  to  assist  the  President's 
National  I  Icience  and  Technology 
Council  ii  i  securing  private  sector 
pacticipat  on  in  its  activities.  The 
Council  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-rederal  sectors.  The  PCAST  is 
co-chairei  by  Dr.  John  H.  Marburger,  HI, 
the  Directbr  of  the  Office  of  Science  and 
Technology  Policy,  and  by  E,  Floyd 
Kvamme,^  Partner  at  Kleiner  Perkins 
Caufield  k  Byers. 


Office  of  Si 
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Stanley  S.  fiokul. 

Executive  I  director,  PCAST,  and  Counsel, 
St  ience  and  Technology  Policy. 
0^28854  Filed  11-17H)3;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

FormatkHia  of,  Acqulaltlone  t>y,  and 
Mergere  ofBank  Holding  Cooiiianles 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  con^)anies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  m.  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Bank  of  America<^orporation. 
Charlotte,  North  Carolina;  to  merge  with 
FleetBoston  Financial  Corporation, 
Boston,  Massachusetts,  and  thereby 
indirectly  acquire  Fleet  National  Bank, 
Providence,  Rhode  Island,  and  Fleet 
Maine,  National  Association,  South 
Portland,  Maine. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  DCB  Financial  Corp.,  Dallas,  Texas, 
and  DCB  Delaware  Financial  Corp., 
Wilmington,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  Dallas 
City  Bank,  Dallas,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  12,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[VR  Doc.  03-28720  Filed  11-17-03;  8:45  am] 
BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanlcing 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  secmities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  flie  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  v^rriting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  2,  2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Boston  Private  Financial  Holdings, 
Inc.,  Boston,  Massachusetts;  to  acquire 
Bingham,  Osbom  &  Scarborough  LLC, 
San  Francisco,  California,  and  thereby 
engage  in  providing  investment 
advisory  and  financial  planning 
services,  piirsuant  to  sections 
225.28(b)(6)(i)  and  (b)(6)(vi)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.03-28721  Filed  11-17-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  16, 2003 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  September  16,  2003.' 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  futiue 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  1 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  November  4,  2003. 

Vincent  R.  Reinhart, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  03-28758  Field  11-17-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

Time  and  Date:  11:30  a.m.,  Monday, 

November  24,  2003. 

Place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington.  DC  20551. 

Status:  Closed. 

Matters  to  be  Considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Director,  Office  of 
Board  Members;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  September  16,  2003. 
which  includes  the  domestic  policy  directive  issued 
at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  14.  2003. 
Robert  deV.  Friereon, 

Deputy  Secretan-  of  the  Board. 

IFR  Doc.  03-28901  Filed  11-14-03;  12:53  . 
pml 

BILLING  CODE  6210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Disease 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NOD). 

Times  and  Dates: 
9  a.m.-5  p.m.,  December  11,  2003 
8:30  a.m.-2  p.m.,  December  12,  2003 

Place:  CDC,  Auditoriimi  B,  Building  1, 
1600  Clifton  Road,  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Coimselors,  NQD,  provides  advice  and 
guidance  to  the  Director,  CDC,  and  Director, 
NQD,  in  the  following  areas:  Program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  to  be  Discussed:  Agenda  items  will 
include: 

1.  Opening  Session:  NOD  Update. 

2.  Futures  Initiative  Update. 

3.  Emerging  Infections  Plan  Update. 

4.  Topic  Updates: 

a.  Severe  Acute  Repiratory  Syndrome. 

b.  Monkeypox. 

c.  West  Nile  Virus. 

5.  Extramural  Research  Update. 

6.  Global  Health  Activities. 

7.  Topic  Updates, 
a.  Influenza. 
b.MRSA. 

8.  Minority  and  Women's  Health  Update. 

9.  Board  meets  with  Director,  CDQ 
Other  agenda  items  include 

announcements/introductions;  follow-up  on 
actions  recommended  by  the  Board  May 
2003;  consideration  of  future  directions, 
goals,  and  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
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Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

For  Further  Information  Contact:  Tony 
Johnson,  Office  of  the  Director,  NOD,  CDC, 
Mailstop  E-51. 1600  Clifton  Road,  NE, 
Atlanta,  Georgia  30333,  e-mail: 
tiohnson3®cdc.gov,  telephone  (404)  498- 
3249. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committM  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  12,  2003. 
Alvin  HaU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Ptevention. 

[FRDoc.  03-28725  Filed  11-17-03;  8:45  am] 

BNJJNO  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Docunwnt  Idmtiflsr:  CM&-10101] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simmiary  of  proposed 
collections  for  public  conunent. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biu'den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
^2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of  ^ 

automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
btutlen. 

1.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Survey  of 
Medicare  Preferred  Provider 
Organization  Demonstration  Form  No.: 


CMS-101  )1  (OMB#  0938-NEW);  Use: 
This  infoi  mation  collection  will  be  used 
to  collect  Information  from  Medicare 
Beneficialies  to  understcmd  beneficiary 
experiences  with  the  new  managed  care 
option  anq  to  understand  which 
Medicare  beneficiaries  are  attracted-to 
the  PPO  liodel  and  why.  CMS  also 
wants  to  know  what  both  enroUees  and 
non-enroliees  in  PPOs  know  and 
understand  about  this  new  option; 
Frequenct:  Other:  One-time  Only; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
38,216;  T^tal  Annual  Responses: 
38,216;  Tdtal  Annual  Hours:  9,556. 

To  obtain  copies  of  the  supporting, 
statement  and  any  related  forms  for  the 
proposed  laperwork  collections 
reference<  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulatioTi  s/pra/default.asp,  or  E-mail 
your  requi  sst,  including  your  address, 
phone  nu)  aber,  OMB  nimiber,  and  CMS 
docimient  identifier,  to 
Paperwor,  Mhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  c<  mments  and 
recommeadations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  I  aperwork  Clearance  Officer 
designate(  I  at  the  following  address: 
CMS,  Offi  :e  of  Strategic  Operations  and 
Regulator  r  Affairs,  Division  of 
Regulatioi  is  Development  and 
Issuances,  Attention:  Melissa  Musotto, 
Room  C5- 14-03,  7500  Security 
Boulevard ,  Baltimore,  Maryland  21244- 
1850. 

Dated:  Ni  ivember  7,  2003. 
Julie  Browi  i, 

CMS  Repoijs  Clearance  Officer.  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

(FR  Doc.  02  -28709  Filed  11-17-03;  8:45  am] 

BIUJNG  coo  :  412IH»-P 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  IMedlcare  and  Medicaid 
Services 

[Document  identifier:  CIMS-901 ,  CiMS-2744, 
CiMS-2746 

Agency  Ir  formation  Collection 
Activities  Submission  for  OMB 
Review;  C  omment  Request 

Agency.  Centers  for  Medicare  and 
Medicaid  Services,  HHS.  In  compliemce 
with  the  requirement  of  section 
3506(c)(2)j[A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Centers  for 
Medicare  md  Medicaid  Services  (CMS) 
(formerly  uiown  as  the  Health  Care 


Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary  of  proposed  collections  for 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  qiiality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Qualification 
Application:  Medicare+Choice 
Application  for  HMOs,  PPOs,  and  State 
Licensed  PSOs;  Medicare+Choice 
Application  for  Federally  \Vaived  PSOs; 
Medicare+Choice  Application  for 
Medicare  Savings  Accoimt  Entities; 
Medicare+Choice  Application  for 
Private  Fee-for-Service  Plans;  FoiTn  No.: 
CMS-901  (OMB#  0938-0470);  Use: 
Prepaid  health  plans  must  meet  certain 
regulatory  requirements  to  be  federally 
qualified  health  maintenance 
organizations  or  to  enter  into- a  contract 
with  CMS  to  provide  health  benefits  to 
Medicare  beneficiaries.  The  application 
is  the  collection  form  to  obtain  the 
information  from  a  health  plan  that  will 
allow  CMS  staff  to  determine 
compliance  with  the  regulations; 
Frequency:  Other:  One-time  submission; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government;  Number  of 
Respondents:  55;  Total  Annual 
Responses:  55;  Total  Annual  Hours: 
5,500. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Titie  of 
Information  Collection:  End  Stage  Renal 
Disease  Medical  Information  System 
ESRD  Facility  Survey  and  Supporting 
Regulations  in  42  CFR  405.2133;  Form 
No. :  CMS-2744  (OMB#  0938-0447); 
Use:  The  ESRD  Facility  Survey  form 
(CMS-2744)  is  completed  annually  by 
Medicare-approved  providers  of  dialysis 
and  transplant  services.  The  CMS-2744 
is  designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients;  Frequency: 
Aimually;  Affected  Public:  Business  or 
other  for-profit,  and  Not-for-profit 
institutions;  Number  of  Respondents: 


4,360;  Total  Annual  Responses:  4,360; 
Total  Annual  Hours:  34,880. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Death  Notification,  P.L.  95-292; 
42  CFR  405.2133;  45  CFR  5,  5b;  20  CFR 
Parts  401,  422E;  Form  No.:  CMS-2746 
(OMB#  0938-0448);  Use:  The  ESRD 
Death  Notification  is  to  be  completed 
upon  the  death  of  ESRD  patients.  Its 
primary  piupose  is  to  collect  fact  and 
cause  of  death.  Reports  of  deaths  are 
used  to  show  cause  of  death  and 
demographic  characteristics  of  these 
patients;  Frequency:  Other:  One-time 
(patient  death);  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions,  and  Federal 
Government;  Number  of  Respondents: 
4,360;  Total  Annual  Responses:  69,760; 
Total  Annual  Hours:  34,880. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  November  7,  2003. 
Julie  Brown, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Doc.  03-28710  Filed  11-17-03;  8:45  am] 
BUiJNG  CODE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

Privacy  Act  of  1974;  Deletion  of 
Systems  of  Records 

AGENCY:  Department  of  Health  and 
Hiunan  Services  (HHS),  Centers  for 
Medicare  and  Meidicaid  Services  (CMS). 

ACTION:  Notice  to  delete  3  systems  of 
records. 


SUMMARY:  CMS  proposes  to  delete  3 
systems  of  reconis  from  its  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
EFFECTIVE  DATES:  The  deletions  will  be 
effective  on  November  3,  2003. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of 
Privacy  Compliance  Data  Development 
(DPCDD),  CMS.  Room  N2-04-27,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Comments 
received  will  be  available  for  review  at 
this  location,  by  appointment,  during 
regular  business  hours,  Monday  through 
Friday  from  9  a.m.-3  p.m..  Eastern  Time 
zone. 

SUPPLEMENTARY  INFORMATION:  Whenever 
the  Centers  for  Medicare  &  Medicaid 
Services  (CMS),  proposes  to  modify  or 
delete  an  SOR,  we  are  required  by  the 
Privacy  Act  to  publish  a  notice  in  the 
Federal  Register  and  provide  a  period  of 
time  during  which  the  public  may 
comment.  We  must  also  report  the 
proposed  action  to  the  Office  of 
Management  and  Budget  (OMB)  and 
Congress. 

CMS  is  deleting  from  its  inventory  of 
Systems  of  Records  the  records  listeid 
below  because  they  are  no  longer 
needed.  The  projects  have  ended. 
Records  will  be  disposed  of  in 
accordance  with  a  National  Archive  and 
Records  Administration  (NARA) 
approved  schedule. 

Systems  To  Be  Deleted 

System  No.  09-70-0045,  "Evaluation 
of  the  Arizona  Health  Care  Cost 
Containment  &  LTC  Systems  Demo 
(EAHCCC),"  HHS/CMS/ORDI; 

System  No.  09-70-0049,  "Evaluation 
of  the  HHA  Prospective  Payment  Demo 
(EHHAPD)." 

HHS/CMS/ORDI;  System  No.  09-70- 
0063,  "Evaluation  of  the  Medicaid 
Demo  for  Improving  Access  to  Care  for 
Substance  Abusing  Pregnant  Women," 
HHS/CMS/ORDI. 

Dated:  November  3,  2003. 
Thomas  A.  Scully, 
Administrator. 
[FR  Doc.  03-28719  Filed  11-17-03;  8:45  am) 

BIUJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  HHS/ACF  Rural  Welfare-to- 
Work  Strategies  Demonstration 
Evaluation  Project  30-Month  Survey. 


OMB  No. :  New  Collection. 

Description:  The  Rural  Welfare-to- 
Work  Strategies  I3emonstration 
Evaluation  F^ject,  which  was 
developed  and  funded  by  the 
Administration  for  Children  and 
Families  (AtlF)  of  the  U.S.  Department 
of  Health  and  Human  Services  (HHS),  is 
a  national  evaluation  to  determine  the 
benefits  and  cost-effectiveness  of 
methods  designed  to  aid  current  or 
former  Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  or  other 
low-income  families  as  they  transition 
from  welfare  to  the  employment  arena. 
This  evaluation  addresses  four  research 
questions: 

•  What  are  the  issues  and  challenges 
associated  with  operating  the  new 
welfare-to-work  services  and  policy 
approaches  being  studied? 

•  How  effective  are  the  welfare-to- 
work  programs  under  the  project  in 
increasing  employment  and  earnings 
and  in  improving  other  measures? 

•  What  are  the  net  costs  of  the 
welfare-to-work  programs,  and  do  the 
programs'  benefits  outweigh  the  costs? 

•  What  approaches  should 
policymakers  and  program  managers 
consider  in  designing  strategies  to 
improve  the  efficacy  of  welfare-to-work 
sttBtegies  for  families  in  rural  areas? 

The  evaluation  employs  a  multi- 
pronged  approach  to  answer  the 
research  questions.  These  approaches 
include:  (1)  An  impact  study,  which 
will  examine  the  differences  between 
control  and  intervention  groups  with 
respect  to  factors  such  cis  emplojrment 
rates,  earnings,  and  welfare  receipt;  (2) 
a  cost-benefit  analysis,  which  will 
calculate  estimates  of  net  program  cost- 
effectiveness;  and  (3)  an  in-depth 
process  study,  which  will  identify 
implementation  issues  and  challenges, 
examine  program  costs,  and  provide 
details  on  how  programs  achieve 
observed  results.  The  data  collected 
diuing  the  conduct  of  this  study  will  be 
used  for  the  following  purposes: 

•  To  study  rural  welfare-to-work 
programs'  effects  on  factors  such  as 
employment,  earnings,  educational 
attainment,  and  family  composition; 

•  to  collect  data  on  a  wider  range  of 
outcome  measures — such  as  job 
acquisition,  retention,  and 
advancement;  job  quality;  educational 
attainment;  and  employment  barriers — 
than  is  available  through  welfare  or 
unemployment  insurance  records,  in 
order  to  imderstand  how  individuals  are 
being  affected  by  the  demonstration 
programs; 

•  to  support  research  on  the 
implementation  of  welfare-to-work 
programs  across  sites; 
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•  to  obtain  participation  and  service 
use  information  important  to  the 
evaluation's  cost-benefit  component; 
and 

•  to  obtain  contact  information  for  a 
future  follow-up  survey  that  will  be 
important  to  achieving  high  response 
rates  for  that  survey. 

Respondents:  The  respondents  to  the 
30-month  follow-up  survey  are  current 
and  former  TANF  recipients,  or 
individuals  in  families  at  risk  of  needing 


TANF  be  lefits  (working  poor,  hard-to- 
employ)  i  rom  the  two  states 
participal  ing  in  the  evaluation  (Illinois 
and  Nebraska).  The  survey  will  be 
administ#red  to  both  intervention  and 
control  g^ups  in  each  participating  site. 
The  estinfated  sample  size  for  the 
survey  is  984  individuals,  including 
projectedlsamples  of  504  in  Illinois  and 
480  in  Nmraska.  The  survey  will  be 
conducte  I  primarily  by  telephone,  with 

ANf  UAL  Burden  Estimates 


Instalment 


SO'fltontt)  foHow-up  sun/ey 


Number  of 
respondents 


246 


field  interviews  conducted  with  those 
individuals  who  cannot  be  interviewed 
by  telephone.  OMB  already  approved 
the  process  evaluation  component  and 
18-month  follow-up  survey  for  this 
study. 

Note:  Tennessee  has  been  dropped  from 
the  study  due  to  difSculties  in  recruiting 
participants  to  their  program.  Therefore,  the 
estimated  burden  is  smaller  than  the  one  in 
the  first  notice. 


Number  of 

esponses  per 

respondent 


Estimated  Total  Annual  BunJen  Hours:  123 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection.  E-mail  address: 
rsaTgis@acf.hhs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days-after  publication  of  this 
docimient  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  rpcommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Attn:  Desk  Officer  for 
ACF,  E-mail  address: 
lauren_wittenberg@omb.eop.gov. 

Dated:  November  10,  2003. 
Robert  Sargis, 
Reports  Qearance  Officer. 
[FR  Doc.fl3-28759  Filed  11-17-03;  8:45  ami 
aaxMQ  cooe  4im-oi-m 


action:  N  }tice 


Average  burden  hours  per  response 


30  minutes  or  .5  hours 


Total  burden 
hours 


123 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration - 
[Doctat  No.  2003fMO00] 

Datorminatlon  That  Diciofanac 
Potaaskiro  25-Mllllgram  Tablet  Was  Not 
WHhdraam  Rfom  Sale  for  Reaaons  of 
S^aty  or  Effactivaneaa 

itOBCV:  Food  and  Drug  Administration, 
HHS. 


SUHMARYdThe  Food  and  Drug 
Administ  ation  (FDA)  is  announcing  its 
determine  tion  that  diclofenac  potassivun 
25-milligi  am  (mg)  tablet  (Cataflam)  was 
not  withdrawn  from  sale  for  reasons  of 
safety  or  Effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applicatidns  (ANDAs)  for  diclofenac 
potassiiml  25-mg  tablet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  E.  Ilrew,  Center  for  Drug 
Evaluatio^  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rociville,  MD  20857,  301-594- 
2041.        I 

SUPPLEM^TTARY  INFORMATION:  In  1984, 
Congress  i  macted  the  Drug  Price 
Competiti  du  and  Patent  Term 
Restoratio  n  Act  of  1984  (Public  Law  98- 
417)  (the    984  amendments),  which 
authorizei  I  the  approval  of  duplicate 
versions  c  f  drug  products  approved 
imder  an ,  VNDA  procedure.  ANDA 
sponsors  piust,  with  certain  exceptions, 
show  that  the  drug  for  which  they  are 
seeking  approval  contains  the  same 
active  in^dient  in  the  same  strength 
and  dosagje  form  as  the  "listed  drug," 
which  is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  drug 
applicatiii  (NDA).  Sponsors  of  ANDAs 
do  not  haye  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  sh^w  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  19$4  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 
Food,  Dn^,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)).  which  requires  FDA  to 
publish  a  ist  of  all  approved  drugs. 


FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  firom  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  §  314.62  (21  CFR 
314.162)).  Regiilations  also  provide  that 
the  agency  must  determine  whether  a 
listed  drug  was  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness  before 
an  ANDA  that  refers  to  that  listed  drug 
may  be  approved  (§  314.161(a)(1)  (21 
CFR  314.161(a)(1))).  FDA  may  not 
approve  an  ANDA  that  does  not  refer  to 
a  listed  drug. 

On  June  27,  2003,  The  Weinberg 
Group,  Inc.,  submitted  a  citizen  petition 
(Docket  No.  2003P-0300/CP1)  under  21 
CFR  10.30  to  FDA  requesting  that  the 
agency  determine  whether  diclofenac 
potassium  25-mg  tablet  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness.  Diclofenac  potassium  25- 
mg  tablet  is  the  subject  of  NDA  20-142, 
approved  in  1993  and  held  by  Novartis 
Pharmaceuticals  Corp.  (Novartis). 
Diclofenac  potassiimi  is  used  for  the 
treatment  of  osteoarthritis  and 
rheumatoid  arthritis.  FDA  has 
determined  that  shortly  after  the 
approval  of  NDA  20-142,  Novartis  made 
the  decision  not  to  market  diclofenac 
potassium  25-mg  tablet  in  the  United 
States.  It  was  moved  from  the 
prescription  drug  product  list  to  the 
"Discontinued  Ehrug  Product  List" 
section  of  the  Orange  Book.  FDA  has 
determined  that,  for  purposes  of 
§§  314.161  and  314.162,  never 
marketing  an  ^proved  drug  product  is 
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equivalent  to  withdrawing  the  drug 
from  sale. 

FDA  has  reviewed  its  records  and, 
imder  §  314.161,  has  determined  that 
diclofenac  potassium  25-mg  tablet  was 
not  withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Accordingly,  the 
agency  will  continue  to  list  diclofenac 
potassium  25-mg  tablet  in  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANDAs  that  refer 
to  diclofenac  potassium  25-mg  tablet 
may  be  approved  by  the  agency. 

Dated:  November  8,  2003. 
Jefifrvy  Sharm, 

Assistant  Commissioner  for  Policy. 

IFR  Doc.  03-28742  Filed  11-17-03;  8:45  am] 

BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee;  Amendment  of 
Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


The  Food  and  Drug  Administration 
(FDA)  is  announcing  an  amendment  to 
the  notice  of  meeting  of  the  Anesthetic 
and  Life  Support  Drugs  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
October  8,  2003  (68  FR  58115).  The 
amendment  is  being  made  to  reflect  a 
change  in  the  Agenda  portion  of  the 
document.  There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Johanna  Clifford,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane  (for  express  delivery,  5630 
Fishers  Lane,  rm.  1093),  Rockville  MD 
20857,  301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12529. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  8,  2003, 
FDA  annoimced  that  a  meeting  of  the 
Anesthetic  and  Life  Support  Drugs 
Advisory  Committee  would  be  held  on 
November  18  and  19,  2003.  On  pages 
58115-58116,  in  the  third  column,  the 
Agenda  portion  of  the  meeting  is 
amended  to  read  as  follows: 


Agenda:  Oa  Novetnbw  18,  2003.  the 
committee  will  discuss  the  eveduation 
and  commtmication  of  risk  related  to 
QTc  prolongation  by  Droperklol 
(INAPSINE)  AkOTn.  hic. 

This  notice  is  issued  under  the 
Federal  Advisory  CommrttQe  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  November  14,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations.  ■ 

[FR  Doc.  03-28870  Filed  11-14-03;  8:45  am] 

BUJNG  CODE  4ieCMn-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENGY:  Food  and  Drug  Administration, 
HHS. 

AcnoN:  Notice. 

This  notice  annoiuices  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Qommittee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  8,  2003,  from  8:30 
a.m.  to  5  p.m.  and  on  December  9,  2003, 
from  8  a.m.  to  4:30  p.m. 

Location:  Hilton,  The  Ballrooms,  620 
Perry  Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  Domette  Spell- 
LeSane,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  {for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX:  301-827-6776,  e-mail: 
spelllesaned@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572)  in  the 
Washington,  DC  area),  code  12533. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  December  8,  2003,  the 
committee  will  discuss  whether  aspirin 
should  be  recommended  for  primary 
prevention  of  myocardial  infarction. 
Professional  labeling  for  aspirin 
currently  recommends  its  use  for 
prevention  of  a  second  myocardial 
infarction.  On  December  9,  2003,  the 
committee  will  discuss  new  drug 
application  (NDA)  21-526,  proposed 


trade  name  Ranexa  (ranolazine)  375 
milligrams  (mg)  and  500  mg  Tablets,  CV 
Therapeutics  Inc.,  for  the  proposed 
indication  of  treatment  of  chronic  stable 

angina 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  2,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  on  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  December  2,  2003, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidmce  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
pubUc  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Domette 
Spell-LeSane  at  least  7  days  in  advance 
■  of  the  meeting. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  10,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-28686  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  4160-01-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Safety  and  Risit  Management 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTKM:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Drug  Safety  and 
Risk  Management  Advisory  Committee. 
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General  Function  of  the  Committee: 
To  provide  advice  and   . 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  E)ecember  4, 2003,  from  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Shalini  Jain,  Center 
for  Ddig  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093)  Rockville, 
MD  20857,  301-827-7001,  e-mail: 
jainsQcder.f da.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12535. 
Please  call  the  Information  Line  for  up 
to  date  information  on  this  meeting. 
Background  materials  for  this  meeting, 
when  available,  will  be  posted  on  the 
W^  site  1  business  day  before  the 
meeting  at:  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm. 

Agenda:  The  committee  will  discuss 
current  screening  methods  to  assess 
sound  alike  and  look  alike  proprietary 
drug  names,  in  order  to  reduce  the 
incidence  of  medication  errors  resulting 
from  look  alike  and  soimd  alike  names. 
This  advisory  committee  meeting  is  in 
followup  to  the  FDA,  Institute  for  Safe 
Medication  Practices,  andlhe 
Pharmaceutical  Research  and 
Manufactiuers  of  America  public 
meeting  on  the  same  subject,  held  on 
Jime  26,  2003. 

Procedure:  Interested  persons  may 
present  data,  infcAmation,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  24,  2003.  Oral 
presentations  from  the  public  will  be 
schediiled  between  approximately  12:30 
p.m.  and  1:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  24,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and" 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  acconmiodations  due  to 


a  disability,  please  contact  Shalini  Jain 
at  least  7  pays  in  advance  of  the 
meeting. 

Notice  ^f  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  apt).  2). 

Dated:  N  svember  10.  2003. 
Peter  J.  Pit  s, 

Associate  i  Mmmissioner  for  External 
Relations. 

[FR  Doc.  O;  1-28685  Filed  11-1 7-03;  8:45  am] 

aajJNG  coc  E  4ieo-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


NSE 


Food  ant  Drug  Administration 

Food  Ad^sory  Committee;  Notice  of 
Meeting 

agency:  !  ood  and  Drug  Administration, 
HHS. 

action:  N  >tice. 


This  no  ice  announces  a  forthcoming 
meeting  o :  a  public  advisory  committee 
of  the  Foe  d  and  Drug  Administration 
(FDA).  Th  e  meeting  will  be  open  to  the 
public. 

Name  c  f  Committee:  Food  Advisory 
Committe  i. 

Genera.  Function  of  the  Committee: 
To  provicie  advice  and 
recommendations  to  the  agency  on 
FDA's  reg  iilatory  issues. 

Date  an  d  Time:  The  meeting  will  be 
held  on  D  scember  10,  2003,  from  9:30 
a.m.  until  4:30  p.m.  and  on  December 
11,  2003,  rom  8:30  a.m.  to  4  p.m. 

Locatio  V.  Hotel  Washington, 
Pennsylvinia  Ave.  at  15th  St.  NW., 
Washington,  DC  20004-1099. 

Contaci  Person:  Catherine  M. 
DeRoeverl  Center  for  Food  Safety  and 
Applied  Plutrition  (HFS-006),  Food  and 
Drug  Adninistration,  5100  Paint  Branch 
Pkwy.,  Cc  liege  Park,  MD.  301-436- 
2397,  or  F  DA  Advisory  Committee 
Informati(  »n  Line,  1-800-741-8138 
(301-443-  0572  in  the  Washington,  DC 
area),  cod  i  10564.  Please  call  3ie 
Infonnatii  in  Line  for  up-to-date 
informati(  in  on  this  meeting. 

Agenda  The  purpose  of  the  meeting 
is  to  reviejiv  reports  of  the  Dietary 
Supplements,  Additives  and 
Ingredien  s,  Food  Biotechnology, 
Contamin  mts  and  Natural  Toxicants, 
and  Infant  Formula  Subcommittees  and 
to  provida  a  status  report  and  response 
to  the  Food  Advisory  Committee's 
recommendations  on  methyl  mercury  in 
fish  and  shellfish. 

Procedure:  Interested  persons  may 
present  di  ita,  information,  or  views, 
orally  or  i  i  writing,  on  issues  pending 
before  the  committee.  Written 


submissions  may  be  made  to  the  contact 
person  by  November  26,  2003.  Oral 
presentations  from  the  public  on  the 
subcommittee  reports  will  be  scheduled 
between  approximately  11:30  a.m.  and 
12  noon  on  December  10,  2003,  and 
from  9:15  a.m.  and  12:15  p.m.  on 
DecembOT  11,  2003.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  fonnal  oral 
presentations:  should  notify  the  contact 
person  before  November  26,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Catherine 
DeRoever  at  least  7  days  in  advance  of 
the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  10,  2003. 
Peter  J.  PitU, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-28684  Filed  11-17-03;  8:45  am] 

BIUJNG  CODE  416IM)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN^  SERVICES 

Food  and  Drug  Administration         * 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  16,  2003,  firam  8  a.m. 
to  5  p.m. 


Location:  Holiday  Inn,  Versailles 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Johanna  M.  Clifford, 
Center  for  Drug  Evaluation  and  Research 
(HFI>-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093)  Rockville,  MD  20857.  301-827- 
7001,  FAX:  301-827-6776  or  e-mail: 
cliffordj@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss: 
(1)  General  issues  on  clinical  trial 
design  and  endpoints;  and  (2)  non-small 
cell  lung  cancer  endpoints  as  a  follow- 
up  to  issues  discussed  at  an  April  15, 
2003,  FDA  workshop. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee. 

Written  submissions  may  be  made  to 
the  contact  person  by  December  9,  2003. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
10:30  a.m.  and  11  a.m.,  and  between 
approximately  2:30  p.m.  and  3  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  December  9, 
2003,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Trevelin 
Prysock  at  301-827-7001  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  10,  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-28687  Filed  11-17-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availal9illty  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  application 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  (301) 
496-7057;  fax:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

Methods  of  Diagnosis  of  Colorectal 
Cancer,  Compositioiis  and  Mediods  of 
Screening  for  Modulators  of  Colorectal 
Cancer 

Thomas  Ried  and  Madhvi  Upender 
(NQ). 

U.S.  Provisional  Application  No.  60/ 
340.124  filed  13  Dec  2001  (DHHS 
Reference  No.  E-206-2003/O^US-01); 
U.S.  Patent  Application  No.  10/318,578 
filed  12  Dec  2002  (DHHS  Reference  No. 
E-206-2003/O-US-O2). 

Licensing  Contact:  Catherine  Joyce; 
(301)  435-5031;  joycec@mail.nih.gov. 

Oncogene  activation  by  gene 
amplification  is  a  major  pathogenetic 
mechanism  in  human  cancer. 
Comparative  genomic  hybridization  and 
DNA  microarray  expression  profiling 
was  used  to  examine  the  expression  of 
over  2000  genes  that  were  identified  as 
residing  on  chromosome  arms  that  were 
amplified  in  metastatic  colon  cancer 
cancers  i.e.  7p,  8q,  13q,  and  20q.  The 
results  indicated  that  amplified  genes 
that  also  demonstrate  increased 
expression  levels  are  quite  rare. 
However,  the  results  also  identified  93 
genes,  which  reside  on  the  chromosome 
arms  in  question,  which  showed  an 
increased  expression  level  concomitant 
with  amphfication.  Some  of  these  genes 
could  provide  targets  for  therapy. 


As  a  result  of  the  above  findings,  the 
inventors  contemplate  methods  of 
diagnosing  colon  cancer  through 
detection  of  the  increased  expression  of 
one  or  more  of  the  identified  93  genes. 
Aspects  of  this  work  have  been 
published  as  follows:  Platzer  et  al., 
2002,  Silence  of  Chromosomal 
Amplifications  in  Colon  Cancer,  Cancer 
Research  62:1134-1138. 

This  technology  is  available  for 
licensing  on  an  exclusive  or  a  non- 
exclusive basis. 

Compositions  and  Methods  for 
Detecting  Abnormal  Cell  Proliferation 

Lance  Liotta  et  al.  (NCI). 

U.S.  Provisional  Application  No.  60/ 
466,154  filed  28  Apr  2003  (DHHS 
Reference  No.  E-253-2002/0-US-01). 

Licensing  Contact:  Catherine  Joyce; 
(301)  435-5031;  joycec@mail.nih.gov. 

The  invention  relates  to  the  discovery 
that  class  5  semaphorins  are  linked  to 
cancer.  A  Drosophila  model  system  was 
used  to  identify  genes  that  functionally 
alter  tumorigenicity  or  metastasis. 
Deletion  of  Dfosophila  lethal  giant 
larvae  (l(2)gl)  leads  to  highly  invasive 
and  widely  metastatic  tiunors  on 
transplantation  into  adult  flies.  Random 
homozygous  P  element  insertions  were 
screened  for  the  ability  to  modulate  the 
I(2)gl  phenotype.  Analysis  of  metastasis 
patterns  of  the  lines  containing  P 
element  insertions  and  lacking  wild- 
type  lC2)gl  expression  identified 
Semaphorin  5c  (Sema  5c)  as  being 
required  for  tumorigenicity. 

Semaphorin  5c,  is  a  transmembrane 
protein  with  a  large  extracellular 
domain  that  contains  seven 
thrombospondin  type  I  (Tsp  I)  repeats. 
The  semaphorin  5c  gene  belongs  to  the 
class  5  group  of  semaphorins,  which  are 
transmembrane  proteins  with  short 
cytoplasmic  (C-terminal)  tails  and 
extracellular  domains  containing  seven 
thrombospondin  type  I  repeats,  a  plexin 
domain,  and  a  semaphorin  domain 
sequences.  Class  3  semaphorins, 
previously  linked  to  cancer,  are 
structurally  different  from  class  5, 
lacking  the  thrombospondin  repeats 
present  in  the  transmembrane  class  5 
semaphorins. 

The  invention  is  a  screening  method 
using  Drosophila  to  (a)  screen  for 
functional  important  genes  associated 
with  cancer  growth,  invasion  and 
metastasis,  and  (b)  screen  for  the  effiects 
of  an  anti-cancer  targeted  therapy  by 
administering  the  therapy  to  the 
drosophila  host  bearing  the  tumor.  In 
addition  the  invention  covers  a  specific 
gene  Semaphorin  5c  which  is  a 
potential  therapeutic  target  acting  in  the 
TGFbeta  pathway. 
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As  part  of  the  invention,  the  inventors 
contemplate  the  following: 

(i)  a  method  of  detecting  an  increased 
risk  for  abnormal  cellular  proliferation 
in  a  subject  via  detection  of 
overexpression  of  the  Sema  5  gene 
product; 

(ii)  methods  and  compositions  for 
treating  abnormal  cellular  proliferation 
in  a  subject  by  administering  a  molecule 
that  decreases  or  prevents  expression  of 
a  Sema  5  gene  product  or  a  molecule 
that  binds  to  Sema  5  antigen  on  the 
surface  of  the  cell  and  targets  the  cell  for 
destruction. 

This  technology  is  available  for 
licensing  on  an  exclusive  nr  a  non- 
exclusive basis. 

Novel  Antisenae  Oligonucleotides 
Targeting  Folate  Receptor  Alpha 

Mona  S.  Jhaved,  Patrick  C.  Elwood, 
Koong-Nah  Chung  (NCI). 

U.S.  Provisional  Application  No.  60/ 
274.249  filed  09  Mar  2001  (DHHS 
Reference  No.  E-321-20OO/j0-US-O1). 

Licensing  Contact:  Catherine  Joyce; 
301/435-5034;  joycec@mail.nih.gov. 

Ovarian  cancer  is  the  fifth  leading 
cause  of  cancer  death  for  women  in  the 
United  States.  Drug  resistance  of  ovarian 
timiors  to  chemotherapy  is  a  common 
problem  resulting  in  only  20  to  30 
percent  overall  5-year  survival jrates. 
Folate  is  a  vitamin  that  is  absolutely 
necessary  for  cell  survival.  Some  cancer 
cells,  including  ovarian  carcinomas, 
have  an  abimdance  of  a  folate-binding 
protein  termed  the  human  alpha  folate 
receptor  (ahFR).  It  is  believed  that  the 
elevated  levels  of  ahFR  contribute  to  the 
cells'  cancerous  state  by  mediating 
increased  folate  uptake  or  by  generating 
positive  regulatory  growth  signals.  This 
invention  comprises  a  genetic  therapy 
that  diminishes  the  levels  of  ahFR  using 
antisense  oligonucleotides  that  block 
the  transcription  of  the  gene.  Studies 
have  shown  that  this  invention 
significantly  decreases  proliferation  of 
cultured  cancer  cells  and  sensitizes 
these  cells  to  treatment  with 
chemotherapeutic  drugs.  Fiuther 
development  of  receptor-targeted 
antisense  oligonucleotides  and  related 
compounds  have  potential  therapeutic 
value  for  a  range  of  difficult-to-treat 
cancets  including  cancers  of  the  ovary, 
cervix,  uterus,  and  brain. 

Dated:  November  10, 2003. 
Stevm  M.  PergiHon, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  Oa-28788  Filed  11-17-03;  8:45  am] 
■LUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  hblitutss  of  Health 

Govamm^t-Owned  Invantions; 
Avallablli^  for  Licenaing 

agency:  National  Institutes  of  Health, 
Public  Heilth  Service.  DHHS. 
ACTION:  N<  tice. 


SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Govemme  it  and  is  available  for 
licensing  i  i  the  U.S.  in  accordance  with 
35  U.S.C. ;  07  to  achieve  expeditious 
commercii  lization  of  results  of 
federally-f  inded  research  and 
developmi  nt.  Foreign  patent 
applicatiof  s  are  filed  on  selected 
inventionsf  to  extend  market  coverage 
for  compel  des  and  may  also  be  available 
for  licensii  ig. 

ADDRESSES :  Licensing  information  and 
copies  of  t  le  U.S.  patent  application 
listed  belo  v  may  be  obtained  by  writing 
to  the  indi  :ated  licensing  contact  at  the 
Office  of  Tpchnology  Transfer.  National 
Institutes  Of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  i0852-3804;  telephone:  (301) 
496-7057;  [fax:  (301)  402-0220.  A  signed 
Confidenti  d  Disclosure  Agreement  will 
be  require<  to  receive  copies  of  the 
patent  app  ication. 

Compositi(  ins  and  Methods  for 
Enhancing  Differential  Gene  Expression 

IHorikaf  a,  JC  Barrett  (NCI). 

DHHS  Reference  No.  E-008-2001/0- 
US-01  filed  05  Jun  2003. 

Licensiiw  Contact:  Susan  S.  Rucker; 
301/435-4178;  ruckersu@mail.nih.gov. 

This  application  describes 
compositions  and  methods  useful  in 
enhancing  khe  differential  expression  of 
heterologous  nucleic  acids.  In 
particular,  khe  application  claims 
inventions!  that  encompass  artificial 
promoters  derived  from  the  human 
telomerase  reverse  transcriptase 
promoter  (hTERT)  and  their  use.  More 
particularly,  this  application  describes 
artificial  hiERT  promoters  that 
minimize  me  expression  of  a 
heterologous  nucleic  acid  sequences 
operably  lifiked  thereto  in  normal  cells 
while  providing  for  high  levels  of 
expression  of  the  heterologous  nucleic 
acid  in  caqcer  cells.  The  heterologous 
nucleic  aciid  sequence  preferentially 
encodes  a  Product  that  will  have 
cytotoxic  sfctivity  upon  expression  in 
the  cell.     I 

The  hlmT  promoter  has  been 
characterised  and  research  has 
demonstra  ed  that  small  portions  - 
thereof  are  responsible  for  the  cancer- 


specific  expression  of  the  hTERT  gene. 
TTie  cancer-spedfic  nature  of  hTEKT 
promoter  activity  suggests  that  it  is  a 
target  for  the  development  of  specific 
anti-cancer  therapeutics  and  odier 
strategies  for  cancer  treatment. 

In  order  to  improve  therapeutic 
strategies  for  delivering  cytotoxic    ~ 
nucleic  acid  sequences  that  are 
expressed  in  cancer  cells  artificial 
hllSKT  promoters  have  been 
constructed  that,  when  operably  linked 
to  the  cytotoxic  nucleic  acid  sequence, 
minimize  expression  of  the  c)rtoto»cic 
nucleic  acid.sequence  in  normal  cells 
while  maintaining  high  levels  of 
expression  of  the  cytotoxic  nucleic  acid 
sequence  in  cancer  cells.  This 
differential  regulatory  control  is 
accomplished  by  operably  linking 
particular  E-box  nucleic  acid  sequences 
in  cis  with  the  regulatory  elements  of 
the  hTERT  promoter  associated  with 
gene  expression  in  cancer  cells  and  a 
nucleic  acid  sequence  encoding  a 
product  that  is  cytotoxic  upon 
expression.  Cytotoxic  substances 
include,  for  example.  Pseudomonas 
exotoxin  (polypeptide  toxin),  HSV 
thymidine  kinase  (pro-drug  converting) 
or  bax  (apoptosis  inducing). 

Experimental  work  related  to  this 
invention  has  been  published  at 
Horikawa,  I  et  al.,  Mol  Biol  Cell  13(8):    = 
2585-97  (Aug  2002). 

Leukoregulin,  An  Antitumor 
Lymphokine,  and  Its  Tlierapeutic  Uses 

JH  Ransom  (NQ).  RP  McCabe.  M 
Haspel,  N  Pomato. 

U.S.  Patent  Application  No.  06/ 
906,353  filed  11  Sep  1986,  which  issued 
as  U.S.  Patent  4,849,506  on  18  Jul  1989 
(DHHS  Reference  No.  E-537-1983/2- 
US-01);  U.S.  Patent  Application  No.  07/ 
350,879  filed  11  May  1989,  which 
issued  as  U.S.  Patent  5,082,657  on  21 
Jan  1992  (DHHS  Reference  No.  E-970- 
1997/0-US-Ol). 

Licensing  Contact:  Susan  S.  Rucker; 
(301)  435-4478;  mckersu@mail.nih.gov. 

These  patents  claim  compositions  and 
methods  for  using  the  lymphokine/ 
c)^okine  known  as  leukoregulin.  In 
particular,  leukoregulin  is  useful  in 
methods  of  treating  cancer.  The  NIH  is 
the  exclusive  licensee  of  these  patents. 

Leukoregulin,  a  cytokine  derived  from 
T  lymphocytes,  is  a  glycoprotein 
hormone.  Leukoregulin  interacts  with 
target  cells  to  regulate  cellular  activity 
with  its  effects  being  pleiotrophic  and 
dependent  on  the  type  of  target  cell. 
Among  other  roles,  leukoregulin  has 
been  demonstrated  to  influence  the 
sjmthesis  of  coUagenase.  stromelysin-1, 
collagen,  and  hyaluronan  in  human- 
fibroblasts.  These  properties  make  it 
important  in  maintaining  the 
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extracellular  matrix.  Leukoregulin  can 
be  used  alone  or  in  combination  with 
chemotherapeutic  agents.  Experimental 
evidence  suggests  that  leukoregulin  in 
combination  with  chemotherapeutic 
agents  will  improve  the  activity  of  the 
chemotherapeutic  agent  without 
additional  toxicity. 

This  work  has  been  published  at 
Ransom,  JH  et  al.  Cancer  Res  45(2):  851- 
62  (Feb  1985)  and  Ransom  JH,  et  al.  Adv 
Exp  Med  Biol  184:  281-7  (1985). 

Dated:  November  10,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  03-28789  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  4140-01-l> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-149»-DR] 

California;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secmity. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  California 
(FEMA-1498-DR),  dated  October  27, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  October  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  27,  2003,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  California 
resulting  from  wildfires  on  October  21,  2003, 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  California. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 


you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Categorj'  B),  under  the  Public 
Assistance  program  in  the  designated  areas. 
Hazard  Mitigation  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate  subject  to  completion  of 
Preliminary  Damage  Assessments.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for    • 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Secmity,  under  Executive 
Order  12148,  as  amended,  William  L. 
Carwile,  HI,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Los  Angeles,  San  Bernardino,  San  Diego, 
and  Ventura  Counties  for  Individual 
Assistance  and  debris  removal  (Category  A) 
and  emergency  protective  measures  (Category 
B)  under  the  Public  Assistance  program. 

All  coimties  within  the  State  of 
California  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
Counseling;  97.033,  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individual  and 
Household  Housing;  97.049,  Individual  and 
Household  Disaster  Housing  Operations; 
97.050  Individual  and  Household  Program — 
Other  Needs,  97.036,  Public  Assistance 


Grants;  97.039,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary.  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-28744  Filed  11-17-03;  8:45  am) 

BHJJNG  CODE  671B-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-149»-OR] 

California;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  California  (FEMA-1498-DR), 
dated  October  27,  2003,  and  related 
determinations. 

ffFEOnVE  DATE:  October  30,  2003. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  California  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  27.  2003: 

Riverside  County  for  Individual  Assistance 
and  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B) 
imder  the  Public  Assistance  program. 

(The  following  Catalog  of  Federal  E>omestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
CounseUng;  97.033,  Disa.ster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048.  Individual  and 
Household  Housing;  97.049,  Individual  and 
Household  Disaster  Housing  Operations; 
97.050,  Individual  and  Household  Program- 
Other  Needs,  97.036,  Public  Assistance 
Grants;  97.039,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Un  der  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-28745  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

FMeral  Emergency  Mafiagement 
Agency 

[FEilA-1488-OR] 

California;  Amendment  No.  2  to  Notice 
of  a  Major  Oleaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  California  (FEMA-1498-DR), 
dated  October  27,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  November  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  California  is  hereby  amended  to 
include  Categories  C  through  G  under 
the  Public  Assistance  Program  for  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
dedaration  of  October  27,  2003: 

San  Bernardino,  San  Diego  and  Ventura 
Counties  for  Categories  C  through  G  under 
the  Public  Assistance  program  (already 
designated  for  Individual  Assistance  and 
debris  removal  (Category  A)  and  emergency 
protective  measures  (Category  B)  imder  the 
Public  Assistance  program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
Counseling;  97.033,  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  PUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individual  and 
Household  Housing;  97.049,  Individual  and 
Household  Disaster  Housing  Operations; 
97.050  Individual  and  Household  Program- 
Other  Needs;  97.036,  Public  Assistance 
Grants;  97.039,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

IFR  Doc.  03-28746  Filed  11-17-03;  8:45  am] 

■LUNO  CODE  mift-IO-P 


DEPAF 

sEcuRiry 


■NT  OF  HOMELAND 


Federal  Eipergency  Management 
Agency 

[FEMA-149I-DR] 

Virginia;  Amendment  No.  10  to  Notice 
of  a  Majorpisaster  Declaration 

AGENCY:  FWeral  Emeigency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Departmertt  of  Homeland  Security. 

ACTION:  Nc  lice. 


SUMMARY:  t'his  notice  amends  the  notice 
of  a  major  lisaster  declaration  for  the 
Commonw  ealth  of  Virginia  (FEMA- 
1491-DR),  dated  September  18,  2003. 
and  relatec  determinations. 

EFFECTIVE  iATE:  November  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ru^.  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washingto^,  DC  20472,  (202)  646-2705. 

SUPPLEMEllrARY  INFORMATION:  The  notice 
of  a  major  lisaster  declaration  for  the 
Commonvi  ealth  of  Virginia  is  hereby 
amended  tp  include  the  following  areas 
among  thoke  areas  determined  to  have 
been  advei  sely  affected  by  the 
catastroph  s  declared  a  major  disaster  by 
the  Presid«  nt  in  his  declaration  of 
September  18,  2003: 

Highland  bounty  for  Public  Assistance. 

Fauquier  i  ind  Shenandoah  Counties  for 
Categories  C  through  G  under  the  Public 
Assistance  j  rogram  (already  designated  for 
Individual  J  assistance,  including  direct 
Federal  assi  ;tance  and  debris  removal 
(Category  A  and  emergency  protective 
measures  (C  itegory  B),  including  direct 
Federal  assi  itance  under  the  Public 
Assistance  (rogram.) 

(The  folio  Aring  Catalog  of  Federal  Domestic 
Assistance  I  lumbers  (CFDA)  are  to  be  used 
for  reportin]  and  drawing  funds:  97.030, 
Commimity  Disaster  Loans;  97.031,  Cora 
Brown  Fim(  Program;  97.032,  Crisis 
Coimseling;  97.033,  Disaster  Legal  Services 
Program;  97  034,  Disaster  Unemployment 
Assistance  ( DUA);  97.046,  Fire  Management 
Assistance;  17.048,  Individual  and 
Household  1  lousing;  97.049,  Individual  and 
Household  1  )isaster  Housing  Operations; 
97.050,  Indi  .ridual  and  Household  Program — 
Other  Needi ;  97.036,  Pubhc  Assistance 
Grants;  97.0  }9.  Hazard  Mitigation  Grant 
Program.) 

Michael  D 

Under  Secr^fary, 
and  Respoi 
Security. 
[FR  Doc.  03 

BILUNGCOOd91 


Irown, 

,  Emergency  Preparedness 
,  Department  of  Homeland 


n  ■•e, 
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10-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1499-DR] 

Washington;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-1499-DR),  dated  November  7, 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  November  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  7,  2003,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Washington, 
resulting  from  severe  storms  and  flooding  on 
October  15-23,  2003,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Washington. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  imder  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 


Federal  Register /Vol.  68,  No.  222  /  Tuesday,  November  18,  2003 /Notices 


65081 


Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
piu-suant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Secxmty,  imder  Executive 
Order  12148,  as  amended,  Anthony 
Russell,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Chelan,  Clallam,  Grays  Harbor,  Island, 
Jefferson,  King,  Kitsap,  Mason,  Okanogan, 
Pierce,  San  Juan,  Skagit,  Snohomish, 
Thurston,  and  Whatcom  Counties  for 
Individual  Assistance. 

All  counties  within  the  State  of 
Washington  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation  Grant 
Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Conmiunity  Disaster  Loans;  97.031,  Cora 
Brown  Fund  Program;  97.032,  Crisis 
ConnseUng;  97.033,  Disaster  Legal  Services 
Program;  97.034,  Disaster  Unemployment 
Assistance  (DUA);  97.046,  Fire  Management 
Assistance;  97.048,  Individual  and 
Household  Housing;  97.049,  Individual  and 
Household  Disaster  Housing  Operations; 
97.050  Individual  and  Household  Program- 
Other  Needs,  97.036,  PubUc  Assistance 
Grants;  97.039,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response,  Department  of  Homeland 
Security. 

[FR  Doc.  03-28747  Filed  11-17-03;  8:45  am] 

BILLING  CODE  9110-1l>-l> 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board 
Appointments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  Appointments. 


SUMMARY:  This  notice  provides  the 

names  of  individuals  who  have  been 

appointed  to  serve  as  members  of  the 

Department  of  the  Literior  Performance 

Review  Board. 

dAteS:  These  appointments  are  effective 

on  November  18,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  Cohen,  Director  of  Persoimfel 

Policy,  Office  of  the  Secretary, 

Department  of  the  Interior,  1849  C 


Street,  NW.,  Washington,  DC  20240, 
Telephone  Number:  (202)  208-6781. 

2003  SES  Performance  Review  Board 

The  following  individuals  have  been 
appointed  to  serve  on  the  Department  of 
Interior  2003  Performance  Review 
Board. 

Kevin  Adams — Assistant  Director— Law 

Enforcement  Services 
Carol  Aten— Chief,  Office  of 

Administrative  Policy  and  Services 
Mary  Jo  Baedecker — Chief  Scientist  for 

Hydrology 
Henri  Bisson  State— Director— Alaska 
William  Carswell— Regional  Hydrologist 
Walter  D.  Cruickshank — Deputy 

Director,  Minerals  Management 

Service 
Elena  Daly — Director,  National 

Xandscape  Conservation  System 
John  DeDona— Deputy  Assistant 

Inspector  General  for  Investigations 
Kimberly  Elmore-Butterfield— Deputy 

Assistant  Inspector  General  for  Audits 
Michael  Gabaldon — Director,  Policy 

Management 
Jerold  Gidner — Director,  Policy, 

Plaiming  and  Performance 
Rick  Gold — Regional  Director  "Lower 

Colorado 
Linda  Gundersen — Chief  Scientist  for 

Geology  Eastern  Region 
Pamela  K.  Haze — ^Deputy  Director, 

Office  of  Budget 
Matthew  J.  Hogan— Deputy  Director 
Fay  ludicello— Director,  Office  of 

Executive  Secretariat  and  Regulatory 

Affairs 
Marilyn  Johnson — Human  Capital 

Management  Project  Director 
Al  Klein  Regional— Director  "Western 

Regional  Coordinating  Center 
Robert  LaBelle — Deputy  Associate 

Director  Offshore 
Elaine  Marquis-Brong — State  Director, 

Oregon 
Matthew  McKeown — ^Associate  Solicitor 

(Land  and  Water  Resources) 
Thomas  Moyle — Deputy  Assistant 

Inspector  General  for  Administrative 

Service  and  Information  Management 
Donald  Murphy — Deputy  Director 
Glenda  Owens — Deputy  Director 
Mamie  Parker— Regional  Director  " 

Hadley 
Lynn  Peterson — Regional  Sohcitor 

(Portland) 
William  Riime — Director,  Operations 
Denise  E.  Sheehan — Assistant  Director  " 

Budget,  Planning  and  Human 

Resoiuces 
Margaret  Sibley — Senior  Advisor 
George  T.C.  Skibine— Director,  Office  of 

Indian  Gaming  Management 
J.  Lynn  Smith — Hiunan  Resources 

Program  Manager 
Michael  Soukup— Associate  Director  " 
Natural  Resource  Stewardship  and 
Science 


Willie  R.  Taylor— Director,  Office  of 

Environmental  Policy  CompUance 
Karen  Taylor-Goodrich— Associate 

Director  "Resource  and  Visitor 

Protection 
George  Triebsch— Associate  Director  " 

Policy  and  Management  Improvement 
Michael  J.  Trujillo — Deputy  Assistant 

Secretary  for  Human  Resoiuces  & 

Workforce  Diversity 
Kathleen  Wheeler— Special  Assistant 
Michael  Wood — Assistant  Inspector 

General  for  Administrative  Service 

and  Information  Management 

Dated:  November  12,  2003. 
David  Anderson, 

Associate  Director  of  Personnel  Policy. 
[FR  Doc.  03-28726  Filed  11-17-03;  8:45  am] 

BILLING  CODE  4310-10-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Renewal  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Approval  Under  the 
Paperwork  Reduction  Act;  NEPA 
Compliance  ChecUM 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (We)  will  submit  the  collection 
of  information  described  below  to  the 
Office  of  Management  and  Budget 
(OMB}  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  You  may  obtain  copies  of 
the  collection  requirement,  related 
forms,  or  explanatory  material  by 
contacting  the  person  listed  below 
under  FOR  FURTHER  INFORMATKm 
CONTACT. 

DATES:  Interested  parties  must  submit 
comments  on  or  before  January  20, 
2004. 

ADDRESSES:  Interested  parties  should 
send  comments  on  the  information 
collection  by  mail  to  Information 
Collection  Officer,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  222,  Arliugton,  VA  22203; 
by  fax  to  (703)  358-2269;  or  by  e-mail 
to  Anissa_Craghead@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Galvan,  voice  (703)  358-2420,  fax  (703) 
358-1837,  or  e-mail  kgalvan@fws.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  inembers 
of  the  public  and  affected  agencies  have 
an  opportvmity  to  comment  on 
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infonnation  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
We  will  submit  a  request  to  OMB  to 
renew  its  approval  of  the  collection  of 
information  associated  with  the  NEPA 
Compliance  Checklist.  The  Service 
administers  several  grant  programs 
authorized  by  the  Federal  Aid  in 
Wildlife  Restoration  Act  (16  U.S.C.  669- 
669i),  the  Federal  Aid  in  Sport  Fish 
Restorati«n  Act  (16  U.S.C.  777-7771), 
the  Anadromous  Fish  Conservation  Act 
(16  U.S.C.  757a-757g),  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.),  the 
Clean  Vessel  Act  (33  U.S.C.  1322, 16 
U.S.C.  777c),  the  Sportfishing  and 
Boating  Safety  Act  (16  U.S.C.  777g-l). 
North  American  Wetlands  Conservation 
Act  (16  U.S.G  4401-4412),  the  Coastal 
Wetlands  Planning,  Protection  and 
Restoration  Act  (16  U.S.C.  3951  et  seq.), 
and  through  other  Acts  and  authorities. 
The  Service  uses  the  information 
collected  on  the  NEPA  Compliance 
Checklist  to  determine  whether  a 
grantee  complies  with  the  National 
Environmental  Policy  Act  (NEPA)  (42 


U.S.C.  43  21-4347,  40  CFR  1500-1508). 
The  State  or  other  grantee  uses  the 
checklist  is  a  guide  to  general  NIlPA 
requirem(  hts,  and  the  checklist  becomes 
an  admin  strative  record  to  meet  their 
assurance  s  requiremeiits  for  receiving  a 
grant. 

Certain|grant  applicants  must  provide 
the  information  requested  on  the  NEPA 
Compliance  Checklist  in  order  to  qualify 
to  receivel  benefits  in  the  form  of  grants 
for  purposes  outlined  in  the  applicable 
law.  This  form  is  designed  to  cause  the 
minimum  impact  in  the  form  of  hourly 
burden  oM  respondents  and  still  obtain 
all  necess  ary  information.  Only  about  3 
|)ercent  o  the  Service's  applicants  for 
either  a  n  3w  grant  or  for  an  amendment 
to  an  exis  ting  grant  will  meet  the  criteria 
and  need  to  complete  the  NEPA 
Cbmpliai  ce  Checklist.  The  checklist 
needs  to  1  te  prepared  when  (a)  The 
proposed  action  is  not  completely 
covered  t  y  a  categorical  exclusion  (e.g., 
the  propc  sal  cannot  meet  the  qualifying 
criteria  it  the  categorical  exclusion,  and 
"is  not"  1  rill  be  checked  on  the 
Checklist  ;  (b)  The  proposed  action 
cannot  b«  categorically  excluded 
because  a  n  exception  to  the  categorical 
exclusioE  applies  (e.g.,  a  "Yes"  will  be 
checked  ( in  the  Checklist);  (c) 


Environmental  conditions  at  or  in  the 
vicinity  of  the  site  have  materially 
changed,  affecting  the  consideration  of 
alternatives  and  impacts  (applicable  to 
amendments  and  renewals);  (d)  There  is 
a  need  to  docxmient  a  normally 
categorically  excluded  action  that  may 
be  controversial;  or  (e)  Additional 
internal  review  and/or  documentation 
of  the  NEPA  administrative  record  are 
desirable. 

The  current  OMB  control  number  for 
this  information  collection  is  1018- 
0110,  and  the  OMB  approval  for  this 
collection  expires  on  March  31,  2004. 
We  are  requesting  a  three  year  term  of 
approval  for  this  information  collection 
activity. 

Title:  NEPA  Compliance  Checklist. 

OMB  Control  Number:  1018-0110. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  The  50 
U.S.  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
the  Conmionwealth  of  the  Northern 
Mariana  Islands,  Guam,  the  Virgin 
Islands,  American  Samoa,  Indian  Tribal 
Governments,  local  governments,  and 
others  receiving  grant  funds. 

Annual  Burden  Estimates: 


Name 


Completion  time 
(per  checklist) 


Annual  num- 
ber of  re- 
sponses 


Total  annual 
burden  hours 


Checklist 


V2hour 


160 


80 


We  invite  comments  on:  (1). Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimates  of  burden  of  the 
collection  of  infonnation;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
me(jianical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  November  7,  2003. 
.  Aniasa  Craghead, 

Service  Information  Collection  Officer. 

[FR  Doc.  03-28689  Filed  11-17-03;  8:45  am] 

BILUNG  COOE  431»-S5-P 


DEPART  4ENT  OF  THE  INTERIOR 
Bureau  otf  Land  Management 

[MT-060-il-1 020-PG] 

Notice  of  Public  Meeting,  Central 
Montana  Resource  Advisory  Council 


iireau  of  Land  Management, 
ACTION:  Slummary  of  public  meeting. 


agency: 

Interior 


SUMMARY ;  In  accordance  with  the 
Federal  I  and  Policy  and  Management 
ACT  (FLllPA)  and  the  Federal  Advisory 
Committ^  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Central 
Montana  Resource  Advisory  Council 
(RAC)  wi  11  meet  as  indicated  below. 
DATES:  T  le  meeting  will  be  held 
Decembe  r  3,  2003  at  the  Holiday  Inn,  in 
Great  Fals,  Montana.  The  meeting  will 
begin  at  ■  a.m.  with  a  one-hour  public 
comment  period.  The  meeting  is 
scheduled  to  adjourn  at  approximately 
5:30  p.m 

SUPPLEMI  ;NTARY  information:  This  15- 
member  :ouncil  advises  the  Secretary  of 


the  Interior,  through  the  BLM,  on  a 

variety  of  planning  and  management 

issues  associated  with  public  land 

management  in  north  central  Montana. 

At  this  meeting,  the  RAC  will  consider 

these  topics,  which  deal  with  the 

Blackleaf  Project  along  the  Rocky 

Mountain  Front: 

A  BLM/U.S.  Forest  Service  update 

A  report  from  Startech  Energy 

An  update  on  cultural/Native  American 

interests 

A  presentation  by  environmental/ 

recreation  interests 

A  report  from  a  Teton  County 

Commissioner 

An  update  bam.  Montana  Fish,  Wildlife 

and  Parks 

The  RAC  will  then  participate  in  a 

question/answer  period  with  the 

presenters 

The  RAC  will  then  consider  making 

recommendations  concerning  this 

project 

The  RAC  will  then  address 

administrative  issues  (pext  meeting 

date/location) 

All  meetings  are  open  to  the  public. 
The  public  may  present  written  . 
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comments  to  the  RAC.  Each  formal  RAC 
meeting  will  also  have  time  allocated  for 
hearing  public  comments.  Depending  on 
the  number  of  persons  wishing  to 
comment  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited,  fiidividuals  who  plan  to  attend 
and  need  special  assistance,  or  have 
questions  about  this  meeting  should 
contact  the  BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Mari,  Lewistown  Field 
Manager,  Airport  Road,  PO  Box  1160, 
Lewistown,  MT  59457,  (406)  538-7461. 

Dated:  November  12,  2003. . 
Chuck  Otto, 

Associate  Field  Manager,  Renewable 
Resources. 

[FR  Doc.  03-28727  Filed  11-17-03;  8:45  am] 

BILLING  CODE  431fr-$S-P 


DEPARTMENT  OF  THE  irfTERIOR 

Bureau  of  Reclamation 

Lower  Santa  Ynez  River  l=isti 
Management  Plan  and  Cadiuma 
Project  Biological  Opinion  for 
Soutliem  Stediiead  Trout,  Santa 
BartMra  County,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  extension  of  comment 

period  on  Draft  Environmental  Impact 

Statement/Environmental  Impact  Report 

(EIS/EIR). 

SUMMARY:  The  Bureau  of  Reclamation, 
the  lead  Federal  agency,  and  Cachiuna 
Operations  and  Maintenance  Board 
(COMB),  the  State  lead  agency,  are 
extending  the  comment  period  for  15 
days  on  the  DrafLEIS/EIR.  The  original 
notice  was  published  in  the  Federal 
Register  on  July  24,  2003,  (68  FR 
43748). 

DATES:  Public  comments  on  the  Draft 
EIS/EIR  are  to  be  submitted  on  or  before 
September  30,  2003. 
ADDRESSES:  Address  written  comments 
on  the  Draft  EIS/EIR  to  Mr.  David 
Young,  Bureau  of  Reclamation,  1243  N 
Street,  Fresno,  California  93721;  or  to 
Ms.  Kate  Rees,  3301  Laurel  Canyon 
Road,  Santa  Barbara,  California  93105- 
2017. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
David  Yoimg,  Reclamation,  at  559-487- 
5127,  for  the  hearing  impaired  at  559- 
487-5933,  or  by  email 
dkyoung@mp.usbr.gov.  You  may  also 
contact  Ms.  Kate  Rees,  COMB,  at  805- 
569-1391  or  by  email  krees@cachuina- 
board.org. 

SUPPLBiENTARY  INFORMATION:  Our 
practice  is  to  make  comments,  including 


names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  may  be  other  circumstances 
in  which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Reclamation  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of  ' 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  September  15,  2003. 
Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 
Region. 

[FR  Doc.  03-28728  Filed  11-17-03;  8:45  am] 

BILLING  CODE  4310-MN-I> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Battle  Creek  Salmon  and  Steelhead 
Restoration  Project,  Teliama  and 
SlMsta  Counties,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  extension  of  time  for 
review  of  Draft  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR). 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  the  lead  Federal  agency; 
the  Federal  Energy  Regulatory 
Commission,  a  cooperating  Federal 
agency  and  the  State  Water  Resources 
Control  Board,  the  State  lead  agency,  are 
extending  the  review  period  for  the 
Draft  EIS/EIR  to  October  16,  2003.  The 
notice  of  availability  of  the  Draft  EIS/ 
EIR  and  notice  of  public  workshop  and 
notice  of  public  bearing  was  published 
in  the  Federal  Register  on  July  18,  2003 
(68  FR  42758).  The  public  review  period 
was  originally  to  end  on  September  16. 
2003. 

DATES:  Public  comments  on  the  Draft 
EIS/EIR  are  to  be  submitted  on  or  before 
October  16,  2003. 

ADDRESSES:  Written  comments  on  the 
Draft  EIS/EIR  are  to  be  addressed  to  Ms. 
Mary  Marshall,  Bureau  of  Reclamation, 
2800  Cottage  Way,  Sacramento,  CA 
95825  and  to  Mr.  Jim  Canaday,  State 
Water  Resources  Control  Board,  1001 1 
Street,  Sacramento,  CA  95814. 


FOR  FURTHBI  INFORMATION  CONTACT:  Ms. 
Mary  Marshall,  Reclamation,  at  (916) 
978-5248,  TDD  (916)  978-5608.  e-mail: 
inmarshall@mp.usbr.gov  or  Mr.  Jim 
Canaday,  SWRCB,  at  (916)  341-5308,  e- 
mail: 

)canaday@waterrights.swrcb.ca.gov. 

SUPPLEMENTARY  INFORMATION:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  may  be  other  circumstances 
in  which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominendy  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  September  4,  2003. 
Frank  Michny, 

Regional  Environmental  Officer,  Mid-Pacific 
Region. 

[FR  Doc.  03-28729  Filed  11-17-03;  8:45  am] 

BILLING  CODE  4310-MN-I> 


OEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rectamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collectlon  for  1029-0094  and  1029- 
0098 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
coDunents. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  their 
expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  December  18,  2003,  to  be 
assured  of  consideration. 
fOR  FURTHER  MPORMATION  CONTACT:  To 
request  a  copy  of  either  information 
collection  request,  explanatory 
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information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783.  You 
may  also  contact  Mr.  Trelease  at 
ftreIeas®sinre.gov. 

SUPPLEHEHTARY  MFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Papervvork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  for  the  collections  of 
information  found  at  30  CFR  part  700, 
General;  and  30  CFR  part  769,  Petition 
process  for  designation  of  Federal  lands 
as  unsuitable  for  all  or  certain  types  of 
siurface  coal  mining  operations  and  for 
termination  of  previous  designations. 
OSM  is  requesting  a  3-year  term  of 
approval  for  these  information 
collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  these  collections  of 
information  are  1029-0094  for  Part  700 
and  1029-0098  for  Part  769. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  July  11, 
2003  (68  FR  41400).  No  comments  were 
received.  This  notice  provides  the     - 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Titie:  General.  30  CFR  Part  700. 

OMB  Control  Number:  1029-0094. 
:    Summary:  This  Part  establishes 
procedures  and  requirements  for 
terminating  jurisdiction  of  siuiiace  coal 
mining  and  reclamation  operations, 
petitions  for  rulemaking,  and  citizen 
suits  filed  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State  and 
tribal  regulatory  authorities,  private 
citizens  and  citizen  groups,  and  surface 
coal  mining  companies. 

Total  Annual  Responses:  6. 

Total  Annual  Burden  Hours:  84. 

Title:  Petition  process  for  designation 
of  Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  and  for  termination  of 
previous  designations,  30  CFR  part  769. 

OMB  Control  Number:  1029-0098. 

Summary:  This  Part  establishes  the 
minimum  procedures  and  stemdards  for 
designating  Federal  lands  unsuitable  for 


certain  types  of  surface  mining 
operatioiB  and  for  terminating 
designations  pursuant  to  a  petition.  The 
informatidn  requested  will  aid  the 
regulatory  authority  in  the  decision 
making  process  to  approve  or 
disapprove  a  request. 

Bureai^  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Decriphon  of  Respondents:  People 
who  may^be  adversely  affected  by 
surface  mining  on  Federal  lands. 

Total  Annual  Responses:  1. 

Total  /  nnual  Burden  Hours:  950. 

Send  o  )mments  on  the  need  for  the 
coUectioi  1  of  information  for  the 
performa  ice  of  the  functions  of  the 
agency;  t  le  accuracy  of  the  agency's 
burden  ei  timates;  ways  to  enhance  the 
quality,  u  tility  and  clarity  of  the 
informatj  on  collection;  and  ways  to 
minimize  the  information  collection 
burden  o  i  respondents,  such  as  use  of 
automate  i  means  of  collection  of  the 
informati  3n,  to  the  following  address. 
Please  re  er  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADORESStS:  Submit  comments  to  the 
Office  of  nformation  and  Regulatory 
Affairs,  C  ffice  of  Management  and 
Budget,  1  .ttention:  Department  of 
Interior  E  esk  Officer,  by  telefax  at  (202) 
395-656(  or  via  e-mail  to 
OAIR__L  ocket@omb.eop.gov.  Also, 
please  se  id  a  copy  of  your  comments  to 
John  A.  1  release.  Office  of  Surface 
Mining  F  eclamation  and  Enforcement, 
1951  Cor  stitution  Ave,  NW.,  Room 
210— Sia,  Washington,  DC  20240,  or 
electroni  :ally  to  jtrelease@osmre.gov. 

Dated:  geptember  17,  2003. 
Richard  G.  Bryson, 
Chief,  Div.  sion  of  Regulatory  Support. 
[FR  Doc.  C  3-28779  Filed  11-17-03;  8:45  am] 

BILLING  COI  le  431(H»-«I 


DEPARTMENT  OF  THE  INTERIOR 

Mining  Reclamation 


of  Surf  ace  I 


Office 

and  Enforcement 


AGENCY; 

Reclama^ 
ACTION: 

comments 


Notice  of  Proposed  information 
Collecti<^  for  1029-0119 


Dffice  of  Surface  Mining 
ion  and  Enforcement. 
Iflotice  and  request  for 


SUMMARY :  In  compliance  with  the 
Paperwo  -k  Reduction  Act  of  1995,  the 
office  of  Surface  Mining  Reclamation 
and  Enfc  rcement  (OSM)  is  annoimcing 
its  inteni  ion  to  request  renewed 
approval  for  the  collection  of 
informat  on  for  the  Abandoned  Mine 
Land  Coi  itractor  Information  form, 
previous  y  approved  by  the  Office  of 


Management  and  Budget  (OMB)  and 
assigned  clearance  number  1029-0119. 
This  collection  request  has  been 
forwarded  to  OMB  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
biutlen  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by 
December  18,  2003,  in  order  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATKm  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and^lated  forms,  contact 
John  A.  Trelease'at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8{d)l.  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  for  the  collection  of 
information  for  the  Abandoned  Mine 
Land  Contractor  Information  form.  OSM 
is  requesting  a  3-year  term  of  approval 
for  the  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  This  form  was 
previously  approved  by  OMB  and 
assigned  clearance  number  1029-0119. 
This  collection  is  found  in  the 
Applicant/Violator  System  (AVS) 
handbook  and  is  prepared  by  AML 
contractors  to  ensure  compliance  with 
30  CFR  874.16 

As  required  imder  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  the  collection  of 
information  was  published  on  Jime  16, 
2003  (68  FR  35701).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  AML  Contractor  Information 
Form. 

OMB  Control  Number:  1029-0119. 

Summary:  30  CFR  874.16  requires 
that  every  successful  bidder  for  an  AML 
contract  must  be  eligible  under  30  CFR 
773.15(b)(1)  a  the  time  of  contract  award 
to  receive  a  permit  or  conditional  permit 
to  conduct  surface  coal  mining 
operations.  Further,  the  regiilation 
requires  the  eligibility  to  be  confirmed 


by  OSM's  automated  ApplicantA^iolator 
System  (AVS)  and  the  contractor  must 
be  eligible  under  the  regulations 
implementing  Section  510(c)  of  the 
Siuface  Mining  Act  to  receive  permits  to 
conduct  mining  operations.  This  form 
provides  a  tool  for  OSM  and  the  States/ 
Indian  tribes  to  help  them  prevent 
persons  with  outstanding  violations 
firom  conducting  further  mining  or  AML 
reclamation  activities  in  the  State. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  per 
contract. 

Description  of  Respondents:  AML 
contract  applicants  and  State  and  tribal 
regulatory  authorities. 

Total  Annual  Responses:  360. 

Total  Annual  Burden  Hours:  456. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  the  following  addresses. 
ADDRESSES:  Submit  comments  to  the 
Desk  Officer  for  the  Department  of  the 
Interior.  OMB-OPIRA,  by  fax  at  (202) 
395-6566  or  via  e-mail  to 
OlRA_DOCKET@omb.eop.gov.  Also, 
please  send  a  copy  of  your  comments  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.,  NW.,  Room 
210-SlB,  Washington,  DC  20240,  or 
electronically  to  jtreleas@osmre.gov. 

Dated:  August  18,  2003. 
Richard  G.  Bryson, 
Chief  Division  of  Regulatory  Support. 
(FR  Doc.  03-28780  Filed  11-17-03;  8:45  am) 
BILUNG  CODE  4310-05-41 


gS»a>l. Wlgt«r/Jjrol.^8^NqJ?22 /I]tt^4ay>.No!qgmber  iji,  230J(toce« 


.99985 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgations  Nos.  701-TA-373  and  731- 
TA-77a-775  (Review)] 

Stainless  Steel  Wire  Rod  From  Italy, 
Japan,  Korea.  Spain,  Sweden,  and 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission, 
determinations  to  conduct  full  five-year 
reviews  concerning  the  countervailing 
duty  order  on  stainless  steel  wire  rod 
from  Italy  and  the  antidumping  duty 
orders  on  stainless  steel  wire  rod  from 
Italy,  Japan,  Korea,  Spain,  Sweden,  and 
Taiwan. 


SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  hill 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the%ountervailing  duty 
order  on  stainless  steel  wire  rod  from 
Italy  and  the  antidumping  duty  orders 
on  stainless  steel  wire  rod  from  Italy, 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  A  schedule  for  the  reviews  will  be 
established  and  announced  at  a  later 
date.  For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  November  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can^btain 
infonnation  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http;// 
www.usitc.gov).  The  public  record  for 
these  reviews  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  4,  2003,  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that  the 
domestic  interested  party  group 
response  to  its  notice  of  institution  (68 
FR  45277,  August  1,  2003)  was 
adequate.  The  respondent  interested 
party  group  responses  concerning 
stainless  steel  wire  rod  from  Italy  and 
Korea  were  found  by  the  Commission  to 
be  adequate  but  the  respondent 
interested  party  group  responses 
concerning  stainless  steel  wire  rod  from 
Japan,  Spain,  Sweden,  and  Taiwan  were 
found  by  the  Commission  to  be 
inadequate.  The  Commission  also 
determined  that  other  circumstances 
warranted  conducting  full  reviews  of  all 
subject  orders.  A  record  of  the 
Commissioners'  votes,  the 
Commission's  statement  on  adequacy. 


and  any  individual  ConmussionOT's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  Web  site. 

Authoritjr:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  November  12,  2003. 

By  order  of  the  Conmiission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-28762  Filed  11-17-03;  8:45  am] 

aUMGCOOE  7tBO-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USTTC  SE-03-036] 

Sunshine  Act  Meeting;  Notice 

agency:  International  Trade 
Commission.  • 

TIME  AND  DATE:  November  21,  2003  at 
9:30  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  No.  731-TA-1021  (Final) 
(Malleable  Iron  Pipe  Fittings  from 
China) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
December  3,  2003.) 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  November  13,  2003. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

(FR  Doc.  03-28878  Filed  11-14-03;  11:14 
am] 
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DEPARTMENT  OF  JUSTICE 

Anttlnnt  Division 

NodM  Pursuant  to  the  National 
Coopsratlw-nssssreh  and  Production 
Act  of  1983— Test  and  Diagnostics 
Consortium,  inc. 

Notice  is  hereby  given  that,  on 
Octobec  16.  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Test 
and  Diagnostics  Consortium,  Inc. 
("TDC")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piurpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti^s  to  actual 
damages  under  specified  circvunstances. 
Specifically,  AAI  Corporation,  Hunt 
Valley,  MD;  BAE  Systems  North 
America,  Rockville,  MD;  Giga-tronics 
Incorporated,  San  Ramon,  CA;  Ideal 
^erosmith  Inc.,  East  Grand  Forks,  MN; 
Sjrmtx,  Inc.,  Austin,  TX;  Tel-Instrument 
'  Electronics  Corp:,  Carlstadt,  NJ  and  The 
Math  Works,  Natick,  MA  have  been 
added  as  parties  to  this  venture.  Also, 
Freightliner  Corporation,  Portland,  OR; 
Racal  Instruments,  Inc.,  Irvine,  CA; 
AUiedSignal  Aerospace  Canada, 
Etobicoke,  Ontario,  Canada;  DME 
Corporation,  Fort  Lauderdale,  FL; 
Marconi  Integrated  Systems,  San  Diego, 
CA;  Aeronautical  Radio,  Inc.  (ARINC), 
Annapolis,  MD;  Agilent  Technologies, 
Inc.,  Palo  Alto,  CA;  Northrop  Gnmiman 
Corp.,  Lo^  Angeles,  CA;  Miltope 
Corporation,  Hope  Hull,  AL;  Raytheon 
Systems  Company,  Lexington,  MA; 
Hamilton  Software,  Santa  Rosa,  CA; 
AverStar,  Burlington,  MA;  Tern 
Technology,  Inc.,  Hauppauge,  NY; 
Transportation  Technology  Center,  Inc., 
Pueblo,  CO;  TYX  Corp.,  Reston,  VA; 
TestMart,  San  Bruno,  CA  and  Instant 
Knowledge,  Charlottesville,  VA  are.no 
longer  parties  to  the  venture. 
Additionally,  Hughes  Space  & 
Communication  Company,  El  Segundo, 
CA  is  now  Boeing  Satellites  & 
Navigation  Systems,  Los  Angeles,  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  TDC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  November  12, 1999,  TDC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  Jiiie  21,  2000  (65  FR  38579). 

The  la^  notification  was  filed  with 
the  Depaftment  on  July  23,  2001.  A 
notice  wis  published  in  the  Federal 
Register  piu^uant  to  section  6(b)  of  the 
Act  on  Atigust  28,  2001  (66  FR  45339). 

Dorothy  B^  Fountain, 

Depu  ty  Di^tor  of  Operations,  Antitrust 

Division. 

[FR  Doc.  Cb-28790  Filed  11-17-03;  8:45  am] 

BILUNG  CO(  C  4410-11-M 


DEPART  MENT  OF  JUSTICE 
Parole  Cbmmission 


Public  Aiinouncement;  Pursuant  to  ttie 
Govemnient  in  the  Sunshine  Act 

94-409)  [5  U.S.C.  Section 


Lbw! 


(Public 
552b] 

AGENCY:  Department  of  Justice,  United 

States,  Pt  role  Commission. 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 

Novembj  r  20,  2003. 

PLACE:  5!  50  Friendship  Blvd.,  Fourth 

Floor,  Ch  evy  Chase,  MD,  20815. 

STATUS:  ( )pen. 

MATTERS  rO  BE  CONSIDERED:  The 

foUowin]  matters  have  been  placed  on 

the  agen<  a  for  the  open  Parole 

Commission  meeting: 

1.  Approval  of  Minutes  of  Previous 
Commis^on  Meeting. 

2.  Reperts  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
SectionsJ 

AGENCY  OOMTACT:  Thomas  W. 
Hutchisojn,  Chief  of  Staff,  United  States 
Parole  Commission,  (301)  492-5590. 

Dated:  Ilovember  13,  2003. 
Michael  S  lover. 

Deputy  Gi  neral  Counsel.  U.S.  Parole 
Commissi  m. 
[FR  Doc.  (  3-28861  Filed  11-14-03;  9:27  am] 

BILLING  CO  >E  4410-31-M 


DEPART  MENT  OF  LABOR 

Office  o1  the  Secretary 

Submission  for  OIMB  Review; 
Commeitt  Request 


D(  (part 


Novembe 

The 
submitted 
informal 
the  Offii 
(OMB) 


f ( r 
accordai  ce 
Reductiqn 
44  U.S. 
ICR,  wit  I 


4,  2003. 

ment  of  Labor  (DOL)  has 
the  following  public  ' 
on  collection  request  (ICR)  to 
of  Management  and  Budget 
review  and  approval  in 
with  the  Paperwork 
Act  of  1995  (Pub.  L.  104-13, 
chapter  35).  A  copy  of  this 
applicable  supporting 


documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  (202)  693-4129  (this  is  not  a 
toll-fi«e  number)  or  e-Mail: 
king.darnn®dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employee  Benefits  Security  Agency    • 
(EBSA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503,  (202)-395-7316  (this  is  not  a 
toll-free  number),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility*, 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  infoqnation  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration. 

Type  o/i?eview;  Extension  of  a 
currentiy  approved  collection. 

Title:  The  Voluntary  Fiduciary 
Correction  Program  and  Ptohibited 
Transaction  Class  Exemption. 

OMB  Number:  1210-0118. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households'. 

Frequency:  On  occasion. 

Type  of  Response:  Reporting  and 
Third  party  disclosure. 

Number  of  Respondents:  150. 

Number  of  Annual  Responses:  880. 

Total  Burden  Hours:  1.200. 

Total  Annualized  Capital/Startup 
C6sts:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $66,970. 

Description:  The  Voluntary  Fiduciary 
Correction  (VFC)  Program  is  an 
enforcement  program  intended  to    ^ 
encourage  the  full  correction  of  certain 
breaches  of  fiduciary  responsibility  and 
the  restoration  of  losses  resulting  from 
those  breaches  to  participants  and 
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benefidaries  in  employee  benefit  plans. 
For  certain  eligible  breaches  that  have 
been  corrected  according  to  the  terms 
and  conditions  of  the  VFC  Program,  the 
Department  will  issue  a  "no  action" 
letter,  thereby  releasing  the  applicant 
from  possible  civil  penalties  under 
section  502(1)  of  ERISA.  The  VFC 
Program  provides  applicants  with 
information  both  on  identifying  eligible 
transactions  for  correction  and  on  the 
means  for  achieving  fully  acceptable 
corrections.  The  information  collection 
consists  of  an  application,  description  of 
the  transaction  and  correction,  and  • 
other  appropriate  supporting 
documentation. 

The  Exemption,  used  only  in 
conjimction  with  the  VFC  Program, 
permits  applicants  to  the  VFC  Program 
to  make  full  correction  of  certain 
eligible  transactions  without  incurring 
sanctions  in  the  form  of  excise  taxes 
imposed  imder  sections  4975(a)  and  (b) 
of  file  Internal  Revenue  Code  (the  Code) 
by  reason  of  sections  4975(cJ(l)(A) 
through  (E)  of  the  Code.  For  those 
fiduciaries  wlshir^  to  take  advantage  of 
the  Exemption,  the  information 
collection  for  the  VFC  Program  also 
includes  notification  to  interested 
persons,  generally  participants  and 
beneficiaries,  that  an  application  has 
been  submitted  under  the  VFC  Program. 
A  copy  of  the  notice  must  also  be 
furnished  to  a  Regional  Office  of  the 
Employee  Benefits  Security 
Administration. 

Ira  L.  Nfills, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-28766  Filed  11-17-03;  8:45  ami 

BKUNG  CODE  4510-23-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  tlie  Board  of 
Oirectora 

TWE  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  November  22,  2003  fitim  11  a.m. 
until  5  p.m.  and  continue  on  November 
23,  2003,  from  10  a.m.  until  conclusion 
of  the  Board's  agenda. 
LOCATUN:  November  22,  2003:  The 
Association  of  the  Bar  of  the  City  of 
New  York,  42  West  44th  Street,  New 
York,  NY  10036.  November  23,  2003: 
The  Royalton  Hotel,  44  West  44th 
Street,  New  York,  NY  10036. 
STATUS  Of  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  3ie  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
General  Coimsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 


or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552(b)(2).  (6), 
(7),  (9)(b),  and  (10)]  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  [45  CFR  section  1622.5(a),  (e), 
(f),  (g).  and  (h)).  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Board's  meeting  of  September  15,  2003. 

3.  Approval  of  the  minutes  of  the 
Executive  Session  of  the  Board's 
meeting  of  September  15,  2003. 

4.  Approval  of  the  minutes  of  the 
Executive  Session  of  the  Board's 
meeting  of  November  4,  2003. 

5.  Approval  of  the  minutes  of  the 
Search  Committee  for  LSC  President 
and  Inspector  General's  meeting  of 
October  28,  2003. 

6.  Approval  of  the  minutes  of  the 
Search  Committee  for  LSC  President 
and  Inspector  General's  meeting  of 
November  10,  2003. 

7.  Remarks  by  Maria  Imperial, 
Executive  Director  for  the  New  York 
City  Bar  Fimd,  addressing  the 
Association  of  the  Bar  of  the  City  of 
New  York's  partnership  with  Legal 
Services  for  New  York  City  (LSNY). 

8.  Chairman's  Report. 

9.  Members'  Reports. 

10.  Acting  Inspector  General's  Report. 

11.  Consider  and  act  on  the  report  of 
the  Board's  Provision  for  the  Delivery  of 
Legal  Services  Committee. 

12.  Consider  and  act  on  the  report  of 
the  Board's  Finance  Committee. 

13.  Consider  and  act  on  the  report  of 
the  Board's  Operations  &  Regulations 
Committee. 

14.  Consider  and  act  on  the  report  of 
the  Board's  Search  Committee  for  LSC 
President  and  Inspector  General. 

15.  Consider  and  act  on  the  Board  of 
Directors'  Semi-Annual  Report  to 
Congress  for  the  period  of  April  1,  2003 
through  September  30,  2003. 

16.  Consider  and  act  on  possible 
changes  to  LSC's  organizational  chart 
and  lines  of  reporting. 

17.  Consider  and  act  on  the 
postponement  of  the  Board's  2004 
Annual  Meeting  from  Friday,  January 
30,  2004  to  Saturday,  January  31,  2004. 

18.  Consider  and  act  on  other 
business. 

19.  Public  comment. 

20.  Consider  and  act  on  whether  to 
authorize  an  executive  session  of  the 


Board  to  address  items  listed  below 
under  Closed  Session. 

QiMed  Session 

21.  Report '  on  follow-up  to  personnel 
item  acted  on  by  the  Board  in  executive 
session  meeting  held  on  November  4, 
2003. 

22.  Briefing  ^  by  the  Acting  Inspector 
General  on  the  activities  of  the  Office  of 
Inspector  General. 

23.  Consider  and  act  on  the  Office  of 
Legal  Affairs'  report  on  potential  and 
pending  litigation  involving  LSC. 

24.  Consider  and  act  on  options 
available  to  compensate  the  LSC 
President. 

25.  Interviews  of  select  candidates  for 
the  position  of  LSC  President. 

26.  Review  and  discussion  of 
interviewed  candidates. 

27.  Consider  and  act  on  further  steps 
to  be  taken  in  connection  with  the 
selection  and  retention  of  a  finalist  for 
the  office  of  President. 

Open  Session 

28.  Consider  and  act  on  adjournment 
of  meeting. 

RM  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs,  General  Coimsel  & 
Corporate  Secretary,  at  (202)  295-1500. 
Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
acconmiodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202) 295-1500. 

Dated:  November  13,  2003. 
Victor  M.  Fortuno. 

Vice  President  for  Legal  Affairs.  General 

Counsel  6-  Corporate  Secretary. 

IFR  Doc.  03-28855  Filed  11-13-03;  4:55  pm] 

BILUNG  COOE  7QS0-O1-i> 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Finance  Committee 

TIME  AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corporation  Board 
of  Directors  will  meet  on  November  21, 
2003.  The  meeting  will  begin  at  5  p.m. 
and  continue  until  the  Committee 
concludes  its  agenda. 


'  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  and/ or  reports  does  not  fell 
within  the  Sunshine  Acts  definition  of  the  term 
"meeting"  and,  therefore,  the  requirements  of  the 
Sunshine  Act  do  not  apply  to  any  such  portion  of 
the  closed  session.  5  U.S.C  S52(b)(aM2)  and  (b).  See 
also  45  CFR  1622.2  &  1622.3. 

'See  Footnote  1. 
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LOCATION:  The  Association  of  the  Bar  of 
the  aty  of  New  York,  42  West  44th 
Street.  New  York.  NY  10036. 
STATUS  OF  MEETWG:  Open. 
MATTERS  TO  BE  CONSUEIIEO: 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Ck>mimttee's  meeting  of  September  15, 
2003. 

3.  Report  on  LSC's  Consolidated 
Operating  Budget  (COB).  Expenses,  and 
Other  Funds  Available  through 
September  30.  2003. 

4.  Consider  and  act  on  proposed 
Internal  Budgetary  Adjustments  and 
COB  reallocations. 

5.  Consider  and  act  on  other  business. 

6.  Public  comment. 

7.  Consider  and  act  on  adjoiunment  of 
nieeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno.  Vice  President  for 
Legal  Affairs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  295-1500. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Cushing.  at 
(202) 295-1500. 

Dated:  November  13,  2003. 

Viclor  M.  Fsrtiino, 

Vice  President  for  Legal.  Affairs,  General 
Counsel  &■  Corporate  Secretary. 

(FR  Doc.  03-28856  Filed  11-13-03;  4:55  pm) 

aUlNG  CODE  7050-01-^ 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Operations  &  Regulations 
Committee 

TIME  AND  DATE:  The  Operations  & 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  November  22,  2003.  The 
meeting  will  begin  at  10  a.m.  and 
continue  until  the  Committee  concludes 
its  agenda. 

LOCATION:  The  Association  of  the  Bar  of 
the  City  of  New  York.  42  West  44th 
Street.  New  York.  NY  10036. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  the  Committee's 
meeting  minutes  of  September  14.  2003. 

3.  Consider  and  act  on 
recommendation  to  make  to  the  Board 
of  Directors  regarding  adoption  of 
proposed  revisions  to  45  CFR  Part  1604. 
LSC's  regulation  on  Outside  Practice  of 
Law; 


4.  Com  ider  and  act  on  whether  to 
undertak  3  any  further  rulemaking 
activities  prior  to  appointment  of  a  new 
President  for  LSC. 

5.  Pubic  comment. 

6.  Cona  ider  and  act  on  other  business. 

7.  Com  ider  and  act  on  adjournment  of 
meeting. 

FOR  FURTflER  INFORMATION  CONTACT: 
Victor  Mi  Fortuno.  Vice  President  for 
Legal  Amirs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  295-1500. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  hav<  I  a  disability  and  need  an 
accomm(  dation  to  attend  the  meeting 
may  noti  y  Elizabeth  S.  Cushing,  at 
(202)  295  -1500. 

r  ovember  13,  2003.      .' 
Fortuno, 

'or  Legal  Affairs,  General 
S^Corporate  Secretary. 

1-28857  Filed  11-13-03;  5:01  pm] 
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Dated: 
Victor  M 

Vice  Presi^n  t  fi 

Counsel 
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TIME  AND 


LEGAL  S  ERVICES  CORPORATION 

Sunshin(  i  Act  Meeting  of  the_Board  of 
Director!  Committee  on  Provision  for 
the  Deliv  »ry  of  Legal  Services 


DATE:  The  Conunittee  on 


Provisioi  for  the  Delivery  of  Legal 
Services  jf  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  November  21,  2003.  The 
meeting  ■>  vill  begin  at  2:30  p.m.  and 
continue  until  the  Committee  concludes 
its  agend  i. 

LOCATKM :  The  Association  of  the  Bar  of 
the  City  ( if  New  York,  42  West  44th 
Street.  N^w  York.  NY  10036. 
STATUS  0^  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Appk-oval  of  minutes  of  the 
Committ  Je's  meeting  of  September  15. 
2003. 

3.  Pres  jntation  by  Randi  Youells,  LSC 
Vice  Pre!  ident  for  Programs,  on  the 
history  aid  impact  of  LSC's  five-year 
State  Pla  ining  Initiative. 

4.  Pres  mtation  by  representatives  of 
Legal  Sei  vices  for  New  York  City 
(LSNY)  c  n  their  recent  efforts  to 
restructu  re  their  operations. 

5.  Pres  3ntation  by  representative  of 
the  New  York  state  justice  community 
on  state  >lanning  in  New  York. 

6.  Disi  ussion  of  the  future  direction  of 
the  Com]  uittee. 

7.  Con  iider  and  act  on  other  business.  . 

8.  Pub  ic  comment. 

9.  Con  iider  and  act  on  adjournment  of 
meeting. 


FOR  FURTHER  MFOfMATION  CONTACT. 
Victor  M.  Fortuno,  Vice  President  for  "^ 
Legal  Affairs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  295-1500. 

SPEaAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Cushing,  at 
(202)  295-1500. 

Dated:  November  13.  2003. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  6-  Corporate  Secretary. 

[FR  Doc.  03-28858  Filed  11-13-03;  5:01  pm] 

BflJJNG  CODE  7060-ai-P 


NATIONAL  AERONAUTICS  AND  - 
SPACE  ADMINISTRATION 

[Notice  (03-147)] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  CoimcU  (NAC). 

DATES:  Wednesday,  December  3,  2003,  8 
a.m.  to  4  p.m.;  and  Thursday,  December 
4,  2003.  8  a.m.  to  2  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC- 
6H46.  overflow  room  MIC-7H46,  300  E 
Street.  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Dakon,  Code  IC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-0732. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Proceedings  of  the  NAC  will  be  shown 
live  via  video  feed  in  the  overflow  room, 
MIC-7H46.  The  agenda  for  the  meeting 
is  as  follows: 

— Development  of  NAC  Work  Plan 

— Information  Technology 

— Strategic  Plan 
— Human  Capital,  Education  & 
Commimication 

— Informational  Briefing  on  Return  to 
Flight 

— Committee  Reports 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
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receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (number,  type, 
expiration  date);  employer/affiliation 
information  (name  of  institution, 
s  address,  country,  phone);  title/position 
of  attendee.  To  expedite  admittance, 
attendees  can  provide  identifying 
information  in  advance  by  contacting 
Ms.  Maria  King  via  email  at 
marla.k.king@nasa,gov  or  by  telephone 
at  (202)  358-1148.  Attendees  will  be 
escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  03-28797  Filed  11-17-03;  8:45  am] 
BILUNG  CODE  7S10-01-P 


NATIONAL  COUNCIL  ON  DISABILITY 

International  Watch  Advisory 
Committee  Meetings  (Conference 
Calls) 

Time  and  Dates  for  2004: 12  noon, 
Eastern  Time,  January  15,  March  4,  May 
6,  July  8,  September  2,  November  4. 

Place:  National  Coimcil  oh  Disability, 
1331  F  Sti^et,  NW.,  Suite  850, 
Washington,  DC. 

Agency:  National  Council  on 
Disability  (NCD). 

Status:  All  parts  of  these  conference 
calls  will  be  open  to  the  public.  Those 
interested  in  participating  in  conference 
calls  should  contact  the  appropriate 
staff  member  listed  below.  Due  to 
limited  resom-ces,  only  a  few  telephone 
lines  will  be  available  for  each 
conference  call. 

Agenda:  RoUcall,  annoimcements, 
overview  of  accomplishments,  planning, 
reports,  new  business,  adjournment. 

For  Further  Information  Contact:  Joan 
M.  Diu-ocher,  Attorney  Advisor  and 
Designated  Federal  Official,  National 
Council  on  Disability,  1331  F  Street, 
NW.,  Suite  850,  Washington,  DC  20004; 
(202)  272-2004  (voice),  (202)  272-2074 
(TTY),  (202)  272-2022  (fax). 
jdurocher@ncd.gov  (e-mail). 

International  Watch  Advisory 
Committee  Mission:  The  ptupose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD  on  developing 
policy  proposals  that  will  advocate  for 


a  foreign  policy  that  is  consistent  with 
the  values  and  goals  of  the  Americans 
with  Disabilities  Act. 

Dated:  November  12,  2003. 
Ethel  D.  Briggs, 

Executive  Director. 

[FR  Doc.  03-28715  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  682IMIIA-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act;  Meetings 

TIME  AND  DATE:  10  a.m..  Thursday, 
November  20,  2003. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Sti-eet,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  NCUA's  Annual  Performance  Plan 
for  2004. 

2.  Advance  Notice  of  Proposed 
Rulemaking:  Interagency  Proposal  to 
Consider  Alternative  Forms  of  Privacy 
Notices. 

3.  NCUA's  Operating  Budget  for  2004/ 
2005. 

4.  NCUA's  Overhead  Transfer  Rate. 

5.  NCUA's  Operating  Fee  Scale  for 
2004. 

RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

November  20,  2003. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Sti«et.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
section  206  and  208  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
Exemptions  (5).  (8),  {A)(ii).  and  9(B). 

2.  Administrative  Action  imder  part 
708  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  Exemption  (8). 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  03-28859  Filed  11-13-03;  8:45  am] 

BILUNG  CODE  7535-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  775, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

SUPPLEMENTARY  INFORMATKMi:  On 

October  8,  2003.  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  on 
November  6.  2003  to  Terry  J.  Wilson 
(2004-016). 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-28798  Filed  11-17-03;  8:45  am] 

BILLING  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  imder  ■ 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  pubUsh 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTHER  INFORMATXM  COf«TACT: 

Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs.  Rm.  755, 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

SUPPLEMENTARY  INFORMATKNI:  On 
October  8.  2003.  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  of  a  Waste 
Management  permit  application 
received.  A  Waste  Management  permit 
was  issued  on  November  10,  2003.  to 
the  following  applicant:  David  Rootes. 
Antarctic  Logistics  &  Expeditions; 
Permit  No. :  2004  WM-005 . 

Nadene  G.  Kennedy. 

Permit  Officer. 

[FR  Doc.  03-28799  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  755S-01-M 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  Nos.  50-413, 50-414, 50-369 
50-370] 


Dute  EnergjrCorporation,  «t  al., 
Catawba  Nuelaar  Station,  Units  1  and 
2,  McGuire  Nuclear  Station,  Units  1  and 
2;  Notice  of  Consideration  of  Issuance 
oif  Amendment  to  Facility  Operating 
Ucenae,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17,  issued  to  Duke  Power 
Company  (the  licensee),  for  operation  of 
the  McGuiie  Nuclear  Station  (McGuire), 
Units  1  and  2,  located  in  Mecklenburg 
County,  North  Carolina  and  to  Facility 
Operating  License  Nos.  NPF-35  and 
NPF-52,  issued  to  Duke  Power 
Company,  et  al,  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station  (CNS),  Units  1  and  2,  located  in 
York  County,  South  Carolina. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated  March 
24,  2003,  as  supplemented  by  letters 
dated  June  25,  2003,  and  October  15, 
2003,  would  revise  the  Technical 
Specifications  (TSs)  to  relocate  reactor 
coolant  system  cycle  specific  parameter 
limits  from  the  TS  to  the  core  operating 
limits  reports  for  the  Catawba  and  the 
McGuire  Nuclear  Stations.  The 
proposed  amendments  would  also 
revise  the  required  minimimi  measured 
reactor  coolant  system  flow  rate  bom 
-  390,000  gallons  per  minute  (gpm)  to 
388,000  gpm  for  McGuire,  Units  1  and 
2  and  Catawba,  Unit  1.  Associated 
changes  have  also  been  proposed  for  the 
TS  Bases  section. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  niade  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 


margin  <  f  safety.  As  required  by  10  CFR 
50.91(a)  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below. 

As  req«  ired  by  10  CFR  50.91(a)(1),  this 
analysis  i  s  provided  to  demonstrate  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazard. 

Confor  nance  of  the  proposed  amendment 
to  the  sta  idards  for  a  detennination  of  no 
significai  t  hazards,  as  defined  in  10  CFR 
50.92,  is  I  hown  in  the  following: 

(1)  Doe  i  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probabili  y  or  consequences  of  an  accident 
previousK'  evaluated? 

No.  Th  (  reduction  in  McGuire  Units  1  and 
2,  and  Ca  :awba  Unit  1  [reactor  coolant 
system]  E  CS  minimum  measured  flow 
(MMF)  fr  )m  390;000  gpm  [gallons  per 
minute]  t )  388,000  gpm  will  not  change  the 
prolmbili  y  of  actuation  of  any  Engineering 
Safeguarc  Feature  or  any  other  device.  The 
consequapces  of  previously  analyzed 
accidents  have  been  found  to  be 
insignifi(^tly  different  when  this  reduced 
flow  rate  Is  assumed.  The  system  transient 
response  is  not  affected  by  the  initial  RCS 
flow  assu  [nption  unless  the  initial 
assumpti  >n  is  so  low  as  to  impair  the  steady- 
state  core  cooling  capability  or  the  steam 
generatoi  heat  transfer  capability.  This  is 
clearly  ni  it  the  case  with  a  0.5%  reduction  in 
RCS  flow 

The  rel  Dcation  of  Reactor  Coolant  System 
(RCS)  rel  ited  cycle-specific  parameter  limits 
from  the  Technical  Specifications  (TS)  to  the 
Core  Op<  rating  Limits  Reports  (COLR) 
proposec  by  this  amendment  request  does 
not  resul'  in  the  alteration  of  the  design, 
material,  or  construction  standards  that  were 
-,  applicable  prior  to  the  change.  The  proposed 
change  'MJili  not  result  in  the  modification  of 
any  systekn  interface  that  would  increase  the 
likelihood  of  an  accident  since  these  events 
are  independent  of  the  proposed  change.  The 
proposed  amendment  will  not  change, 
degrade,  sr  prevent  actions,  or  alter  any 
assumpti  ms  previously  made  in  evaluating 
the  radio  ogical  consequences  of  an  accident 
describe(  in  the  UFSAR.  Therefore,  the 
proposed  amendment  does  not  result  in  the 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Do^  the  proposed  change  create  the 
of  a  new  or  different  kind  of 

rom  any  accident  previously 


possibilit 
accident  | 
evaluate^ 
No.  Th 
possibilit 
accident  I 
evaluated 


Is  change  does  not  create  the 

of  a  new  or  different  kind  of 
rom  any  accident  previously 
No  new  accident  causal 
mechanisms  are  created  as  a  result  of  NRC 
approvaljof  this  amendment  request.  No 
changes  are  being  made  to  the  facility  which 
should  iatroduce  any  new  accident  causal 
mechaniims.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators. 

(3)  Doas  the  proposed  change  involve  a 
significa|it  reduction  in  margin  of  safety? 
No.  Implementation  of  this  amendment 
would  ni  t  involve  a  significant  reduction  in 
the  marg  n  of  safety.  The  decrease  in 


McGuire  Units  1  and  2,  and  Catawba  Unit  1 
RCS  MMF  has  been  analyzed  and  found  to 
have  an  insignificant  effect  on  the  applicable 
transient  an^yses  found  in  the  UFSAR. 
Previously  approved  methodologies  will 
continue  to  be  used  in  the  detennination  of 
cycle-specific  core  operating  limits  appearing 
in  the  COLRs.  Additionally,  the  RCS 
minimum  total  flow  rates  for  McGuire  and 
Catawba  are  retained  in  their  respective  TS 
so  as  to  assure  that  lower  flow  rates  will  not 
be  used  without  prior  NRC  approval. 
Consequently,  no  safety  margins  will  be 
impacted. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  reduction  in  margin  with 
respect  to  plant  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
detennination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circuinstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovra  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
detennination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occtir  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 


copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  PubUc  File  Area  Ol  F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  18,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
Mrishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdi®nic.gov. 
U  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Conunission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  ot^er  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
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admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  ha2»rds  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  R^fulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Ms.  Lisa  F.  Vaughn,  Legal 
Department  (ECnX),  Duke  Energy 
Corporation,  422  South  Church  Street, 
Charlotte,  North  Carolina  28201-1006, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that4he  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  24, 2003,  as 
supplemented  by  letters  dated  June  25, 
2003,  and  October  15,  2003,  which  is 
available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  File  Public  Area 
Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible  firom 
the  Agencywide  Dociunents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-im/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
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ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737,  or  by  e-mail 
to  pdi^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  November,  2003^ 

For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Martin,  Sr. 
Project  Manager,  Section  1 ,  Project 
Directorate  U,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-28751  Filed  11-17-03:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctol  No.  50-425] 

Southern  Nuclear  Operating  Company, 
inc.;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Propoeed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
81,  issued  to  Southern  Nuclear 
Operating  Company,  et  al.  (SNC,  the 
licensee),  for  operation  of  the  Vogtle 
Electric  Generating  Plant,  Unit  2, 
located  in  Burke  County,  Georgia. 

The  proposed  amendment  would 
extend  the  siu^eillance  interval  for  the 
Memories  Test  portion  of  the 
ACTUATION  LOGIC  TEST  for:  (1) 
Power  Range  Block  (Switch  position  1), 
(2)  Intermediate  Range  Block  (Switch 
position  2),  (3)  Source  Range  Block 
(Switch  positions  3  and  4),  (3)  Safety 
Injection  (SI)  Block,  Pressurizer  (Switch 
positions  5  and  6),  (4)  SI  Block,  High 
Steam  Pressure  Rate  (Switch  positions  7 
and  8),  (5)  Auto  SI  Block  (Switch 
position  9),  and  (6)  Feedwater  Isolation 
on  P14  or  SI  (Switch  positions  10  and 
11).  In  addition  to  the  functions  listed 
above,  the  licensee  is  requesting  an 
extension  of  the  surveillance  interval  for 
the  portions  of  the  ACTUATION  LOGIC 
TEST  for  Feedwater  Isolation  on  P14  or 
SI  that  pass  through  the  memories 
circuits  and  the  Power  Range  block  of 
the  Source  Range  Trip  test  for  the  Unit 
2  Train  B  SoUd  State  Protection  System 
to  the  next  refueling  outage  at  the  end 
of  Cycle  10  or  the  next  Unit  2  shutdovra 
to  MODE  5,  whichever  comes  first. 

Because  the  above-described 
surveillances  will  become  due  multiple 
times  before  the  end  of  the  current  fuel 
cycle,  and  the  Memories  Test  Switch  is 
not  functioning,  the  licensee  is 


requestiiig  an  exigent  Technical 
Specification  change  in  accordance  with 
10  CFR  ^.91(a)(6)  to  extend  the 
surveillance  interval  of  the  above- 
describe*  I  tests.  SNC  is  requesting  that 
the  surv4  illance  interval  be  extended  to 
the  end  (  f  the  ciurent  cycle  (Cycle  10) 
or  the  ne  ict  Unit  2  shutdown  to  MODE 
5,  which  3ver  comes  first. 

Before  issuance  of  the  proposed 
license  a  nendment,  the  Commission 
will  hav(  made  findings  required  by  the 
Atomic  I  hergy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulatic  as. 

Pursus  nt  to  10  CFR  50.91(a)(6)  for 
amendments  to  Be  granted  under 
exigent  aircumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideiBtion.  Under  the  Commission's 
regulatioins  in  10  CFR  50.92,  this  means 
that  opeitation  of  the  facility  in 
accordaiice  with  the  proposed 
amendment  would  not  (1)  involve  a 
significalit  increase  in  the  probability  or 
consequfnces  of  an  accident  previously 
evaluates;  or  (2)  create  the  possibility  of 
a  new  orjdifferent  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  o  f  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  i  :onsideration,  which  is 
presente  1  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluatedr 

The  proposed  change  does  not  physically 
alter  any  plant  structures,  systems  or 
components.  The  SSPS  (Solid  SUte 
Protectio^  System]  at  VEGP  [Votgle  Electric 
Generating  Plant)  has  a  history  of  high 
reliability  In  addition,  similar  changes  to  the 
surveillaitce  interval  for  actuation  logic 
testing  fot  Westinghouse  SSPS  actuation 
logic  has  been  approved  by  the  NRC  with 
their  approval  of  WCAP-15376  and 
Technical  Specification  Task  Force  (TSTF) 
411.  Thei  aforel,]  there  will  not  be  a 
significai  t  increase  in  the  probability  of  an 
accident  ireviously  evaluated.  There  will  not 
be  a  signi  icant  increase  in  the  consequences 
of  any  act  ;ident  previously  evaluated  as  a 
result  of  iiis  Technical  Specification 
amendmont  because  the  incremental 
conditioi  large  early  release  probability  is 
very  sma  1  in  accordance  with  the  criteria  of 
Regulatoi  y  Guide  1.177.  Therefore,  the 
proposed  change  does  not  involve  a 
significai  t  increase  in  the  probability  or 
conseque  aces  of  an  accident  previously 
evaluated. 

2.  Doe^  the  proposed  change  create  the 
possibililV  of  a  new  or  different  kind  of 
accident  rem  any  accident  previously 
evaluate!  ? 

The  pr  tposed  change  involves  an 
extensioi  of  a  previously  determined 
acceptab  b  surveillance  interval.  The 


proposed  change  does  not  introduce  any  new 
equipment,  create  new  failure  modes  for 
existing  equipment,  or  create  any  new 
limiting  single  fidlures.  In  addition, 
compensatory  actions  will  be  in  place  which 
will  offset  the  vary  small  increase  in  risk. 
Therefore,  the  requested  Technical 
Specification  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  extended  surveillance  interval  for  the 
SSPS  ACTUATION  LCX^IC  TEST  has  been 
shown  to  have  a  very  small  impact  on  plant 
risk  using  the  criteria  of  Regulatory  Guides 
1.174  a3^  1.177.  In  addition,  compensatory 
actions  in  place  will  be  in  place  in  the  case 
of  a  failure  of  the  functions  listed  above. 
Therefore,  the  enforcement  discretion  does 
not  involve  a  significant  reduction  in  a 
margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would    - 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  fi'om  7:30 
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a.m.  to  4:15  p.in.  Federal  woricdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  2. 2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
VVhite  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a  ^ 
petition  for  leave  to  intervene  shall  se* 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
wiUi  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  fo  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  confnence  scheduled  in  the 
proceeding,  but  such  an  amended 
.petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
-statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final     *- 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  Public  File  Area 
OlF21,11555  RockviUe  Pike  (first  floor). 
Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  int«vene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
(301)  415-1101  or  by  e-mail  to 
hearingdocket@nTc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001 ,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  (301)  415- 
3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
Mr.  Arthur  H.  Domby,  Troutman 
Sanders,  NationsBank  Plaza,  Suite  5200. 
600  Peachtree  Street,  NE..  AUanta, 
Georgia  30308-2216,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  4,  2003. 
The  NRC  staff  has  granted  on  November 
4,  2003,  and  issued  in  writing  on 
November  6,  2003.  a  Notice  of 
Enforcement  Discretion  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North. 
Public  File  Area  01F21, 11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronicaUy  bom 
the  Agencjrwide  Dociunents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
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do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-600-397-4209,  (301) 
415-4737,  or  by  e-mail  to  pdi%nrc.gcfv. 

Dated  at  RockviUe.  Maryland,  this  10th  day 
of  Novsmber,  2003. 
For  the  Nuclear  Regulatory  Ck>inBussion. 

FranJc  KbiaMi. 

Project  Manager,  Section  1 ,  Project 

DiPBCtmate  U,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-28750  Filed  11-17-03;  8:45  ami 

MUJNQ  cooe  Tsao-oi-p 


NUCLEAft  REGULATORY 
COMMISSION 

[Doclwt  No*.  50-488  AND  50-499] 

STP  Nuclear  Operating  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  STP  Nuclear 
Operating  Company  (the  licensee)  to 
withdraw  its  June  28,  2001,  application 
for  proposed  amendments  to  Facility 
Operating  Licenses  No.  NPF-76  and  No. 
NPF-80  for  the  South  Texas  Project, 
Units  1  and  2,  located  in  Matagorda 
Coimty,  Texas. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendn^ent  published  in 
the  Federal  Register  on  September  28. 
2001,  (66  FR  49710).  However,  by  letter 
dated  July  28,  2003,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  28,  2001 ,  the 
licensee's  letter  dated  May  21,  2002 
requesting  that  the  NRC  suspend  its 
review  of  the  June  28,  2001  application, 
and  the  licensee's  letter  dated  July  28, 
2003,  which  withdrew  the  June  28,  2001 
application  for  the  license  amendments. 
Dociunents  may  be  examined  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Dociunent  Room  (PDR)  located  at  One 
White-Flint  North,  Public  File  Area  O- 
1F21, 11555  Rockville  Pike  (first  floor), 
RockviUe,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading      - 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-nn/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimtered 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 


NRC  PDk  Reference  staff  by  telephone 
at  1-800-397-^209  or  301-415-4737  or 
by  email  to  pdi^mc.gov. 

Dated  1 1  Rockville,  Maryland,  this  12th  day 
of  Noven  Iwr  2003. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  ^aflh. 

Senior  Project  Manager,  Section  1,  Project 
Directorate  IV,  Division  of  Licensing  Project 
Manager^nt,  Office  of  Nuclear  Reactor 
Regulation- 

[FR  Doc.  |)3-28752  Filed  11-17-03;  8:45  am] 
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The  ULS.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
granting!  ^^  exemption  from  the 
Recordl^ping  requirements  of  Title  10 
of  the  Cede  of  Federal  Regulations  (10 
CFR)  50  59(d)(3);  10  CFR  Part  50, 
Append  x  A;  10  CFR  Part  50,  Appendix 
B,  for  th  s  Maine  Yankee  Plant  as 
requested  by  Maine  Yankee  Atomic 
Power  Cjompany  (MY)  on  July  14,  2003. 
An  envi  ronmental  assessment  (EA)  was 
perform  id  by  the  NRC  staff  in  support 
of  its  rei  iew  of  the  exemption  request. 

n.  Envii  onmental  Assessment 

Introdui  rtjon  ' 

MY  is  the  licensee  and  holder  of 
Facility  Operating  License  No.  DPR-36 
for  the  I  laine  Yankee  Plant,  a 
permanently  shut  down 
decommissioning  nuclear  plant.  On 
August  K  1997,  MY  notified  NRC  that 
operatic  ns  had  permanently  ceased  and 
that  fue  had  been  permanently  removed 
from  th(  reactor.  MY  submitted  its  final 
revised  License  Termination  Plan  (LTP) 
in  Octo  ler  2002,  which  the  NRC 
approv(  d  on  February  28,  2003. 
Decomi  lissioning  of  the  MY  facility  is 
approxi  mately  80%  complete.  The 
nuclear  reactor  and  all  associated 
systems  and  components  necessary  for 
tbe  safe  generation  of  power  have  been 
remove  1  from  the  facility  and  disposed 
of  or  so  d  off-site.  In  addition,  the 
structiu  es  necessary  for  safe  power 
generat  on  are  either  demolished  or  in 
an  adva  need  state  of  demolition.  Safety- 
related  itructures,  systems  and 


components  (SSCs)  remaining  total  less 
than  five,  all  associated  with  the  spent 
fuel  pool.  Removal  of  fuel  from  the  pool 
is  approximately  half  (complete  with  all 
fuel  scheduled  to  be  removed  in  early 
2004. 

Purpose  and  Need  for  Proposed  Action 

The  requested  exemption  and 
application  of  the  exemption  will 
eliminate  an  unwarranted  financial 
burden  on  ratepayers  associated  with 
the  storage  of  a  large  volume  of 
hardcopy  records. 

The  Proposed  Action 

The  proposed  action  would  allow  the 
disposal  of  records,  prior  to  termination 
of  MY  License  No.  t)PR-36,  when:  (1) 
The  nuclear  power  luiit  and  associated 
support  systems  no  longer  exist  for  SSCs 
associated  with  safe  power  generation; 
or  (2)  spent  nuclear  fiiel  has  been 
completely  transferred  from  the  spent 
fuel  pool  for  SSCs  associated  with  the 
safe  storage  of  fuel  in  the  spent  fuel 
pool. 

MY  is  not  requesting  any  exemption 
associated  with  recordkeeping, 
requirements  for  storage  of  spent  fuel  at 
its  independent  spent  fuel  storage 
installation  under  10  CFR  50  or  the 
general  license  requirements  of  10  C^ 
72. 

Alternatives  to  Proposed  Action 

No  action.  Under  this  alternative  MY 
would  continue  to  store  the  records  in 
question  until  license  termination. 

The  Affected  Environment  and 
Enviroiunental  bnpacts 

None.  The  proposed  action  is  purely 
administrative  in  nature  and  will  have 
no  effect  on  the  environment. 

Agencies  and  Persons  Contacted 

None. 

Conclusions 

NRC  has  determined  that  the 
proposed  action  will  have  no  significant 
effect  on  the  quality  of  the  human 
environment. 

m.  Finding  of  No  Significant  Impact 

Based  on  this  review,  the  NRC  staff 
has  concluded  that  there  are  no 
significant  impacts  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted,  and  a  Finding  of  No 
Significant  Impact  is  appropriate. 

IV.  Further  Information 

The  licensee's  request  for  the 
proposed  action  (ADAMS  Accession  No: 
ML032040178)'and  other  related 
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documents  to  this  proposed  action  are 
available  for  public  inspection  and 
copying  for  a  fee  at  NRC's  Public 
Dociunent  Room  at  NRC  Headquarters, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852.  These 
dociunents  are  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 

www.nrc.gov/reading-fm/adams.html. 

Any  questions  with  respect  to  this 
action  should  be  referred  to  John 
Buckley,  Decommissioning  Branch, 
Mailstop  T-7F27,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washii^gton, 
DC  20555-0001.  Telephone:  (301)  415- 
6607. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Mbterial  Safety  and  Safeguards. 
[FR  Doc.  03-28748  Filed  11-17-03;  8:45  am] 

BOJJNG  CODE  7SgO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-309] 

Notice  of  Availability  of  Environmental 
Aasessment  and  Finding  of  No 
Significant  Impact  Regarding  a 
Request  for  Exemption  From  the 
Reconflceeping  Requirements  of  10 
CFR  Part  50  Appendix  A  Criterion  1, 10 
CFR  Part  50  Appendix  B  Section  XVII 
and,  10  CFR  Part  50  Section 
50.59(dX3),  for  the  Maine  Yantoe 
Nudear  Plant 

ACTION:  Notice  of  Availabihty  of 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  regarding  a  request  for 
exemption  from  the  recordkeeping 
requirements  of  10  CFR  Part  50 
Appendix  A  criterion  1,  10  CFR  Part  50 
Appendix  B  Section  XVH,  and  10  CFR 
Part  50  Section  50.59(d)(3)  for  the  Maine 
Yankee  Nuclear  Plant. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Buckley,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6607,  fax 
number  (301)  415-5398. 

SUPPLEMENTARY  INFORMATION: 


I.  Introdnction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  exemption  from  the 
recordkeeping  requirements  of  10  CFR 
Part  50  Appendix  A  criterion  1, 10  CFR 
Part  50  Appendix  B  SecUon  XVn,  and 
10  CFR  Part  50  Section  50.59(d)(3),  for 
the  Maine  Yankee  Nuclear  Plant, 
Wiscasset,  ME.  hi  a  letter  dated  July  14, 
2003,  Maine  Yankee  Atomic  Power 
Company  (MY)  requested  an  exemption 
which  will  allow  the  disposal  of  records 
when:  (1)  The  nuclear  power  unit  and 
its  associated  support  systems  no  longer 
exist  for  structiu«s,  systems  and 
components  (SSCs)  associated  with  safe 
power  generation;  or  (2)  spent  nuclear 
fuel  has  been  completely  transferred 
from  the  spent  fuel  pool  for  SSCs 
associated  with  the  safe  storage  of  fuel 
in  the  spent  fuel  pool.  MY  is  not 
requesting  any  exemption  associated 
with  recordkeeping  requirements  for 
storage  of  spent  fuel  in  its  independent 
spent  fuel  storage  installation  (ISFSI) 
under  10  CFR  Part  50  or  the  general 
license  requirements  of  10  CFR  Part  72. 

The  NRC  staff  has  prepared  an  EA  in 
support  of  this  action  in  accordance 
with  the  requirements  of  10  CFR  Part 
51.  The  conclusion  of  the  EA  is  a  FONSI 
for  the  proposed  action. 

n.  Enviroiiinental  Assessment 
Summary 

The  proposed  action  would  allow  the 
licensee  to  dispose  of  records,  prior  to 
termination  of  License  No.  DPR-36, 
that:  (1)  Are  associated  with  the  SSCs 
for  the  nuclear  power  generation  imit; 
and  (2)  are  associated  with  the  spent 
fuel  pool  SSCs.  ' 

The  NRC  has  evaluated  the  licensee's 
requested  exemption  and  concluded 
that  it  is  administrative  in  nature. 
Additionally,  there  are  no  radiological 
environmental  impacts  associated  with 
the  proposed  action;  nor,  are  there  any 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

m.  Finding  of  No  Significant  Impact 

NRC  has  prepared  an  EA  in  support 
of  the  licensee's  application  for  an 
exemption  request.  On  the  basis  of  the 
EA,  ^e  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

IV.  Further  Information 

The  EA  and  documents  related  to  this 
action  are  available  for  inspection  at 
NRC's  Public  Electronic  reading  Room 
at;  http://www.nrc.gov/NRC/ADAMS/     ■ 


index-html.  The  ADAMS  Accession  No. 
for  the  Ucensee's  exemption  request  is 
ML032040178.  The  ADAMS  Accession 
No.  for  the  stafTs  EA  is  ML033100451. 
Dociunents  may  also  be  examined,  and/ 
or  copied  for  a  fee,  at  the  NRC  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD,  20852.  Any  actions 
with  respect  to  this  action  should  be 
referred  to  John  T.  Buckley,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Telephone  (301)  415-6607. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Commission. 
aandia  M.  Craig, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  03-28749  Filed  11-17-03;  8:45  am] 

BaiJNG  CODE  75aO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Notice 

AGENCY:  Nuclear  Regulatory 
Commission. 

DATES:  Weeks  of  November  17,  24, 
December  1,  8, 15,  22,  2003. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STAIXIS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  17,  2003 

Thursday,  November  20,  2003 

12:45  p.m. — Briefing  on  Threat 

Environment  Assessment  (Closed — 
Ex.1) 

Week  of  November  24,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  24.  2003. 

Week  of  December  1, 2003— TentatiTe 

There  are  no  meetings  scheduled  for 
the  Week  of  December  1 ,  2003. 

Week  of  December  8,  2003— TenUtive 

Tuesday,  December  9,  2003 

1:30  p.m. — ^Briefing  on  Equal 

Employment  Opportunity  Program,  . 
(Public  Meeting)  (Contact: 
Corenthis  Kelley,  (301)  415-7380). 

Wednesday,  December  10.  2003 

9:30  a.m. — Briefing  on  Strategic 

Workforce  Planning  and  Human 
Capital  Initiatives  (Closed — ^Ex.  2) 
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Week  of  December  15.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  15,  2003. 

Week  of  Becendier  22,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  22,  2003. 

The  schedide  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information:  R. 
Michelle  Schroll,  (301)  415-1662. 

SUPPLEMEKTARY  INFORMATION:  By  a  vote 
of  3-0  on  November  13,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
"Affirmation  of  (1)  Final  Rule  Revising 
10  CFR  part  2— Rules  of  Practice;  (2) 
Sequoyah  Fuels  Corp.  (Gore,  Oklahoma 
Site);  Answer  to  Presiding  Officer's 
Certified  Question  Regarding 
Classification  of  Waste  as  AEA  §  lle(2) 
-  Byproduct  Material;  and  (3)  Private  Fuel 
Storage  (Independent  Spent  Fuel 
Storage  Installation)  Docket  No.  72-22- 
ISFSI"  be  held  on  November  13,  and  on 
less  than  one  week's  notice  to  the 
public. 

The  NRC  Conmiission  Meeting 
Schedule  c^tn  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301)415-1969. 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw®nrc.gov. 

Dated:  November  13,  2003. 
R.  MidieUe  Schroll, 

Information  Management  Specialist,  Office  of 

the  Secretary. 

IFR  Doc.  03-28883  Filed  11-14-03;  11:53 
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SECURI HES  AND  EXCHANGE 
COMMI$SION 

[ReleasaNo.  34-48752;  Hie  No.  SR-MSRB- 
2003-08]' 

iulatory  Organizations;  Notice 
I  and  immediate  Effectiveness 

I  Ruie  Clrange  by  the 
il  Securities  Ruiemaking 
slating  to  interpretation  of 
)7  on  Political  Contributions 
iibitk>ns  on  IMunicipai 
Business 

November  6,  2003. 

On  Odtober  30,  2003,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSlifi")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  chahge  (File  No.  SR-MSRB-2003- 
08)  puriiant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),[  and  Rule  19b-4  thereunder.^ 
The  proposed  rule  change  is  described 
in  Item4  I.  U,  and  IH  below,  which  Items 
have  been  prepared  by  the  Board.  The 
purpose  of  the  proposed  rule  change  is 
to  provide  interpretive  guidance    ~ 
concerning  rule  G-37,  on  political 
contributions  and  prohibitions  on 
municipal  securities  business.  The 
Board  hks  designated  this  proposed  rule 
change  as  constituting  a  stated  policy, 
practice;  or  interpretation  with  resp)ect 
to  the  nieaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  uiider  Section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposed  rule 
change  effective  upon  receipt  of  this 
filing  bjt  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemont  of  the  Terms  of  Substance  of 
the  Pro]  tosed  Rule  Change 

The  h  [SRB  is  filing  herewith  a 
propose  i  rule  change  consisting  of 
technic  il  revisions  to  previously 
adoptee  interpretations  of  rule  G-37 
(hereaft  n  referred  to  as  "the  proposed 
rule  chi  nge").  The  text  of  the  proposed 
rule  chs  nge  below.  Additions  are 
italicizt  d;  deletions  are  bracketed. 


Rule  G437  Qs  &  As 

I.  Perso  (is/Entities  Subject  to  the  Rule 

1.1 

Q:  TtJwhom  does  [rli?ule  G-37  apply? 

A:  In  general,  [r]i?ule  G-37  applies  to 
brokers  dealers  and  municipal 
securities  dealers  (collectively  referred 
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s.c 


.  78s(b)(l). 
240.19b-4. 


to  as  dealers),  municipal  finance 
professionals,  and  PACs  controlled  by 
the  dealer  or  any  municipal  finance 
professional.  In  addition,  the 
recordkeepii^  and  disclosure  provisions 
apply  to  non-MFP  executive  officers  of    _ 
the  dealer. 
(May  24, 1994) 

n.  Prohibition  on  Engaging  in  Municpal 
Securities  Business  (Rule  G-37(b)) 

n.i 

Q:  What  actions  would  cause  a  dealer 
to  be  prohibited  from  engaging  in 
mimicipal  securities  business  with  an 
issuer? 

A:  Rule  G-37(b)  prohibits  a  dealer 
from  engaging  in  miinicipal  securities 
business  with  an  issuer  within  two 
years  after  any  contribution  to  an 
official  of  such  issuer  made  by:  (i)  the 
dealer,  (ii)  any  municipal  finance 
professional  associated  with  such 
dealer;  or  (iii)  any  PAC  controlled  by  the 
dealer  or  any  municipal  finance 
professional. 
(May  24, 1994) 

n.2 

Q:  Is  there  an  exception  to  this 
prohibition  on  engaging  in  municipal 
seciuities  business? 

A:  There  is  one  exception  to  [rjflule 
G-37(b).  The  prohibition  does  not  apply 
if  the  only  contributions  to  officials  of 
issuers  are  made  by  municipal  finance 
professionds  entitled  to  vote  for  such 
officials,  and  provided  such 
contributions,  in  total,  are  not  in  excess 
of  $250  by  each  such  municipal  finance 
professional  to  each  official  of  such 
issuer,  per  election. 
(May  24, 1994) 

n.3 

Q:  What  is  the  mimicipal  securities 
business  that  a  dealer  would  be  banned 
from  engaging  in  with  an  issuer  if 
certain  political  contributions  are  made 
to  officials  of  such  issuers? 

A:  The  term  "municipal  securities 
business"  is  defined  in  [rli?ule  G- 
37(g)(vii)  to  encompass  certain  activities 
of  dealers,  such  as  acting  as  negotiated 
underwriters  (as  managing  underwriter 
or  as  sjmdicate  member),  financial 
advisors  and  considtants,  placement 
agents,  and  negotiated  remarketing 
agents.  The  rule  does  not  prohibit  a 
dealer  from  engaging  in  competitive 
underwritings  or  competitive 
remarketing  services  for  the  issuer. 
(May  24, 1994) 

n.4 

Q:  If  a[n]  non-MFP  executive  officer 
makes  a  contribution  to  an  official  of  an 
issuer,  is  the  dealer  prohibited  from 
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engaging  in  municipal  securities 
business  with  that  issuer? 

A:  No.  The  prohibition  section  applies 
only  to  contributions  made  by  the 
dealer,  its  municipal  finance 
professionals,  or  any  PAC  controlled  by 
the  dealer  or  any  of  its  mimicipal 
finance  professionals.  The  definition  of 
non-MFP  executive  officer  does  not 
include  any  municipal  finance 
professional.  However,  contributions  by 
non-MFP  executive  officers  are  subject 
to  the  reporting/disclosm*  provisions  of 
the  rule.  In  addition,  pursuant  to  section 
(d),  dealers  are  prohibited  from  using 
non-MFP  executive  officers  (as  well  as 
any  other  person  or  entity)  as  a  conduit 
for  making  contributions  to  officials  of 
issuers. 


(May  24, 1994) 
n.5 

Q:  Would  a  dealer  be  prohibited  from 
engaging  in  municipal  seciuities 
business  with  a  state  agency,  whose 
board  members  are  appointed  by  the 
governor,  if  the  dealer  makes 
contributions  to  the  governor? 

A:  Yes,  the  definition  of  "official  of  an 
issuer"  in  Rule  G-37(g)(vi)  includes  any 
person  who  was,  at  the  time  of  the 
contribution,  an  incumbent,  candidate 
or  successful  candidate  for  any  elective 
office  of  a  state  or  of  any  political 
subdivision,  which  office  has  authority 
to  appoint  any  person  who  is  directly  or 
indirectly  responsible  for,  or  can 
influence  the  outcome  of,  the  hiring  of 
a  broker,  dealer  or  municipal  securities 
dealer  for  municipal  securities  business 
by  an  issuer.  [The  Board  intended  to 
prohibit  a  dealer  from  engaging  in 
municipal  securities  business  with  this 
state  agency  in  these  circumstances.  The 
Board  recently  filed  with  the  SEC  an 
amendment  to  rule  G-37  to  clarify  the 
definition  of  "official  of  an  issuer."  See 
the  rule  filing,  SR-MSRB-94-5,  for 
more  information  about  this 
amendment.] 
(May  24,  1994) 

11.6 

Q:  May  a  municipal  finance 
profession^  who  is  entitled  to  vote  for 
an  issuer  official  make  contributions  to 
pay  for  such  official's  transition  or 
inaugural  expenses  without  causing  a 
prohibition  on  municipal  securities 
business  with  the  issuer? 

A:  Yes,  under  certain  conditions.  The 
de  minimis  exception  allows  a 
municipal  finance  professional  to 
contribute  up  to  $250  per  candidate  per 
election  if  the  municipal  finance 
professional  is  entitled  to  vote  for  that 
issuer  official.  The  de  minimis 
exception  is  keyed  to  an  election  cycle; 


therefore,  if  a  municipal  finance 
professional  contributed  $250  to  the 
general  election  of  an  issuer  official,  the 
municipal  finance  professional  would 
not  be  able  to  make  any  contributions  to 
pay  for  transition  or  inaugural  expenses 
without  causing  a  prohibition  on 
mimicipal  securities  business  with  the 
issuer.  If  a  municipal  finance 
professional  made  no  contributions  to 
an  issuer  official  prior  to  the  election, 
then  the  mimicipal  finance  professional 
may,  if  entitled  to  vote  for  the 
candidate,  contribute  up  to  $250  to  pay 
for  transition  or  inaugural  expenses  and 
pajmient  of  debt  incurred  in  connection 
with  the  election  without  causing  a 
prohibition  on  municipal  securities 
business. 
(September  9, 1997) 

n.7 

Q:  Are  any  payments  made  to  issuer 
officials,  other  than  political 
contributions,  covered  by  the  rule? 

A:  No.  However,  any  other  payments 
may  be  subject  to  (rjflule  G-20  on  gifts 
and  gratuities. 
(May  24,  1994) 

Primary.  State  Caucus  or  Convention 

n.8 

Q:  If  an  issuer  official  is  involved  in 
a  primary  election  prior  to  the  general 
election,  may  a  municipal  finance 
professional  who  is  entitled  to  vote  for 
such  official  contribute  $250  to  the 
issuer  official's  primary  as  well  as 
general  election? 

A:  Yes,  the  municipal  finance 
professional  could  contribute  up  to  $500 
to  each  such  official  (i.e.,  $250  per 
election). 
{May  24,  1994) 

n.9 

Q:  If  the  locality  in  which  the 
incimiibent  or  candidate  is  seeking 
election  as  an  issuer  official  holds  a 
convention  or  caucus  (instead  of  a 
primary  election)  prior  to  the  general 
election,  may  a  mimicipal  finance 
professional  entitled  to  vote  in  that 
locahty  contribute  $250  to  the 
incmnbent  or  candidate's  convention  or 
caucus  election  campaign,  as  well  as 
$250  to  the  incumbent  or  candidate's 
general  election,  without  causing  a  ban 
on  municipal  securities  business  with 
the  issuer? 

A:  Yes,  if  the  issuer  official  has  been 
qualified  to  be  considered  at  the  state 
caucus  or  convention. 
(June  15,  1995) 

MFP  as  Incumbent  or  Candidate 

n.io 

Q:  If  a  municipal  finance  professional 
also  is  an  incumbent  or  candidate  for 


political  office  in  a  municipafity  in 
which  the  municipal  finance 
professional's  employer  (i.e.,  the  dealer) 
conducts  municipal  securities  business, 
must  the  dealer  terminate  the  municipal 
finance  professional  or  are  there  any 
restrictions  on  the  kind  of  business  a 
dealer  can  engage  in  with  that  issuer? 

A:  No.  However,  the  dealer,  any 
municipal  finance  professional  and  any 
PAC  controlled  by  the  dealer  or 
municipal  finance  professional  must 
ensure  that  the  dealer  does  not  engage 
in  municipal  securities  business  with 
the  issuer  if  contributions  (other  than 
the  de  minimis  contributions  allowed 
imder  section  (b))  are  made  to  an  official 
of  the  issuer.  The  municipal  finance 
professional  who  is  an  incumbent  or 
candidate  for  office  is  not  limited  to 
contributing  the  de  minimis  amount  to 
his  or  her  own  campaign  in  such 
instances. 
(May  24. 1994) 

Attendance  at  Fund-Raising  Dinner 

n.ii 

Q:  May  a  dealer  continue  to  engage  in 
municipal  securities  business  wiUi  an 
issuer  if  a  municipal  finance 
professional  pays  for  and  attends  a 
fund-raising  dinner  for  a  candidate  who 
is  seeking  election  to  a  position  as  an 
official  of  such  issuer? 

A:  A  municipal  finance  professional 
who  contributes  funds  in  this  instance 
would  subject  the  dealer  to  a 
prohibition  on  municipal  securities 
business  with  the  issuer  unless  the 
municipal  finance  professional  is 
entitled  to  vote  for  such  candidate  and 
any  contributions  do  not  exceed  $250  to 
such  candidate  per  election.  In  addition, 
any  municipal  finance  professional  who 
attends  the  dinner  for  the  purpose  of 
soliciting  contributions  by  others  for  the 
issuer  official  would  violate  [rlflule  G- 
37*8  prohibition  on  soliciting 
contributions.  See  also  Rule  G-37(c). 
(May  24. 1994) 

Two-Year  Look  Back 

n.i2 

Q:  A  municipal  finance  professional 
(i.e.,  a  municipal  investment  banker 
subject  to  the  two  year  look  back)  was 
associated  with  dealer  X  at  the  time  he 
made  a  contribution  which  resulted  in 
the  dealer  being  prohibited  from 
engaging  in  municipal  securities 
business  with  the  issuer.  Then,  less  than 
two  years  after  making  the  contribution, 
the  municipal  finance  professional 
becomes  associated  with  dealer  Y.  Is 
dealer  Y  also  subject  to  the  prohibition 
on  business? 

A:  Both  dealers  are  subject  to  the 
prohibition  for  two  years  fitjm  the  date 
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the  municipal  finance  professional 
made  the  contribution.  Of  coiuse,  dealer 
Y's  prohibition  on  business  only  begins 
when  the  municipal  finance 
professional  becomes  associated  with 
that  dealer. 
(May  24, 1994) 

n.l3 

Q:  Prior  to  becoming  associated  with 
any  dealer,  a  person  makes  a 
contribution  to  an  issuer  official.  Less 
than  two  years  after  making  the 
contribution,  that  person  becomes  a 
mimicipal  finance  professional  (i.e.,  a 
municipal  investment  banker  subject  to 
the  two  year  look  back).  Would  the 
hiring  dealer  be  prohibited  from 
engagiug  in  municipal  securities 
business  with  that  issuer? 

A:  Yes.  Rule  G-37  attempts  to  sever 
any  connection  between  the  making  of 
contributions  and  the  awarding  of 
municipal  securities  business  by 
prohibiting  the  dealer  from  engaging  in 
municipal  securities  business  with  the 
issuer  for  two  years  from  the  date  the 
contribution  was  made.  As  noted  above, 
the  dealer's  prohibition  on  business 
would  begin  when  the  municipal 
finance  professional  becomes  associated 
with  that  dealer.  Thus,  if  the  individual 
was  hired,  for  example,  six  months  after 
making  the  contribution,  then  the 
dealer's  prohibition  on  business  would 
extend  for  one  and  one  half  years. 
(May  24, 1994) 

n.14 

Q:  If  a  dealer  hires  an  individual  as  a 
retail  sales  person,  would  the 
contributions  made  by  that  person  prior 
to  being  hired  subject  the  dealer  to  the 
two-year  prohibition  on  mimicipal  " 
securities  business? 

A:  The  rule's  two-year  prohibition  is 
triggered  by  contributions  by  dealers, 
municipal  finance  professionals,  and 
political  action  committees  controlled 
by  a  dealer  or  a  miuiicipal  finance 
professional.  If  a  retail  sales  person  is 
not  a  mimicipal  finance  professional 
and  does  not  become  a  municipal 
finance  professional  within  two  years 
after  making  a  contribution  to  an  issuer 
official,  then  such  contributions  will  not 
trigger  the  ban  on  business.  However,  if 
the  retail  sides  person  is,  or  within  two 
years  becomes,  a  municipal  finance 
professional  (e.g.,  by  solicitation  of 
officials  of  an  issuer),  then  contributions 
made  by  that  person  will  subject  the 
hiring  dealer  to  the  two-year  ban  on 
business.  [For  additional  guidance  in 
this  area,  please  refer  to  Q's  &  A's 
numbered  14  through  16  published  in 
the  June  1994  issue  of  MSRB  Reports.] 
A  retail  sales  person  would  not  be 
considered  to  be  a  municipal  finance 


professit  nal  solely  because  of  his  or  her 
municipal  securities  retail  sales 
activitiet.  (See  Rule  G-37(g)(iv)). 
(Decemlier  7, 1994) 

n.15 

Q:  A  p  arson  is  associated  with  a 
dealer  in  a  non-municipal  finance 
professii  nal  capacity,  and  makes  a 
contribu  ion  to  an  issuer  official.  Less 
than  twc  years  after  making  the 
contribution,  that  person  becomes  a 
municipal  finance  professional  [i.e.,  a 
municipal  investment  banker  subject  to 
the  two  j^ear  look  back).  Would  the 
dealer  b<  prohibited  from  engaging  in  a 
negotiate  d  imderwriting  with  that 
issuer? 

A:  Yes ,  the  dealer  is  subject  to  the 
prohibit  on  for  two  years  from  the  date 
the  cont]  ibution  was  made. 
(May  24,  1994) 

11.16 

Q:  A  p  arson  is  associated  with  a 
dealer  in  a  non-municipal  finance 
professii  nal  capacity  and  makes  a 
political  contribution  to  an  official  of  an 
issuer  fo '  whom  such  person  is  not 
entided  o  vote.  Less  than  two  years 
after  sue  i  person  made  the  contribution, 
the  dealt  r  merges  with  another  dealer 
and,  sol(  ly  as  a  result  of  the  merger,  that 
person  becomes  a  mimicipal  finance 
professii  nal  of  the  surviving  dealer. 
Would  t  le  surviving  dealer  be 
prohibiti  (d  from  engaging  in  municipal 
securitie  s  business  with  that  issuer? 

A:  Yes .  Rule  G-37  would  prohibit  the 
survivin  5  dealer  from  engaging  in 
municipal  securities  business  with  the 
issuer  for  two  years  from  the  date  the 
contribu  tion  was  made.  Of  course,  the 
survivin » dealer's  prohibition  on 
business  would  only  begin  when  the 
person  v  ho  made  the  contribution 
becomes  a  municipal  finance 
professi(  mal  of  the  surviving  dealer.  The 
Board  m  tes,  however,  that  [r]/hUe  G-37 
was  not  ntended  to  prevent  mergers  in 
the  mun  cipal  securities  industry  or, 
once  a  n  erger  is  consummated,  to 
seriousl]  hinder  the  surviving  dealer's 
municipal  securities  business  if  the 
merger  vyas  not  an  attempt  to 
cfrcumvtent  the  letter  or  spirit  of  rule  G- 
37.  Thui ,  the  dealer  may  wish  to  seek 
an  exem  otion  from  the  ban  on  business 
pursuan  to  Rule  G-37(i)from  its 
appropr  ate  regulatory  authority. 
(June  29  1998) 

Refund  ff  Inadvertent  Contribution 

11.17 

Q:  A  c  isgruntled  municipal  finance 
professii  mal  made  a  contribution 
purpose  y  to  subject  the  dealer  to  the 
two-yea^  prohibition  on  business.  When 


the  contribution  is  discovered  by  the 
dealer,  a  refund  of  the  contribution  is 
requested  and  obtained.  Is  the  dealer 
still  banned  from  engaging  in  business 
with  that  issuer?  In  addition,  does  the 
contribution  have  to  be  disclosed  on 
Foijn  G-37? 

A:  Rule  G-37(b)  prohibits  a  dealer 
from  engaging  in  municipal  securities 
business  with  an  issuer  within  two 
years  after  any  contribution  to  an 
official  of  sudi  issuer  by  any  municipal 
finance  professional  associated  with 
such  dealer  if  the  contribution  does  not 
meet  the  de  minimis  exemption.  Section 
(i)  of  the  rule  provides  a  procedure 
whereby  dealers  may  seek  relief  from 
the  appropriate  enforcement  agency  of 
the  rule  G-37  prohibition  on  business 
[,  in  limited  circumstances].  In 
determining  whether  to  grant  such  an 
exemption,  one  of  the  factors  the 
enforcement  agency  will  consider  is 
whether  the  dealer  has  taken  all 
available  steps  to  obtain  a  return  of  the 
contribution.  Even  if  a  refund  of  the 
contribution  has  been  obtained,  dealers 
are  required  to  seek  an  exemption  from 
the  ban  on  business.  In  addition,  dealers 
also  must  disclose  the  contribution  on 
Form  G-37.  Dealers  may  wish  to 
indicate  on  the  form  (and  in  their  own 
records]  that  a  refund  of  the 
contribution  was  obtained.  See  Rule  G- 
37(i). 

(August  18, 1994) 
Volunteer  Work 

n.18 

Q:  Is  a  municipal  finance  professional 
prohibited  from  performing  volunteer 
work  on  an  issuer  official's  behalf? 

A:  Rule  G-37  is  not  intended  to 
prohibit  or  restrict  municipal  finance 
professionals  irom.  engaging  in  personal 
volunteer  work.  However',  soliciting  and 
bundling  of  contributions  would  invoke 
application  of  the  rule.  In  addition,  if 
the  municipal  finance  professional  uses 
the  dealer's  resources  (e.g.,  a  political 
position  paper  prepared  by  dealer 
persoimel)  or  incurs  expenses  in  the 
conduct  of  such  volunteer  work  (e.g., 
hosting  a  reception),  then  the  value  of 
such  resources  or  expenses  would 
constitute  a  contribution.  Personal 
expenses  incurred  by  the  municipal 
finance  professional  in  the  conduct  of 
such  volunteer  work,  which  expenses 
are  purely  incidental  to  such' work  and 
imreimbursed  by  the  dealer  [e.g.,  cab 
fares  and  personal  meals),  would  not 
constitute  a  contribution. 

(May  24, 1994) 


Dealer  Resources 

n.19 

Q:  Ifan  employee  of  a  dealer  is 
donating  his  or  her  time  to  an  issuer 
official's  campaign,  does  the  dealer  have 
to  disclose  this  as  a  contribution  to  such 
officialMn  addition,  would  the  fact  that 
the  employee  is  taking  a  leave  of 
absence  from  the  dealer  cause  a 
different  result? 

A:  An  employee  of  a  dealer  generally 
can  donate  his  or  her  time  to  an  issuer 
official's  campaign  without  this  being 
viewed  as  a  contribution  by  the  dealer 
to  the  official,  as  long  as  the  employee 
is  volunteering  his  or  her  time  diuing 
non-work  hours,  or  is  using  previously 
accrued  vacation  time  or  the  dealer  is 
not  otherwise  paying  the  employee's 
salary  (e.g.,  an  unpaid  leave  of  absence). 
(August  18, 1994) 

Making  Contributions  to  Issuer 
0£Bcials  on  Behalf  of  Other  Persons 

11.20 

Q:  A  mimicipal  finance  professional 
signs  a  check  drawn  on  a  joint  accoimt, 
which  is  owned  by  the  municipal 
finance  professional  and  another 
person,  and  submits  it  to  an  issuer 
official  as  a  contribution  along  with  a 
writing  which  states  that  the 
contribution  is  being  made  solely  by  the 
other  holder  of  the  joint  account.  Would 
any  portion  of  this  contribution  be 
attributable  to  the  mimicipal  finance 
professional  under  [rjflule  G-37? 

A:  If  a  municipal  finance  professional 
signs  a  check,  whether  the  check  was 
drawn  on  a  joint  account  or  not,  and 
submits  it  as  a  contribution  to  an  issuer 
official,  then  the  municipal  finance 
professional  is  deemed  to  have  made  the 
full  contribution,  regardless  of  any 
writing  accompanying  the  check  that 
provides  or  directs  otherwise.  Moreover, 
if  this  amount  exceeds,  or  does  not 
qualify  for,  the  de  minimis  exception, 
then  by  making  such  a  contribution  the 
municipal  finance  professional  will 
trigger  the  rule's  ban  on  business 
thereby  prohibiting  his  dealer/employer 
from  engaging  in  mimicipal  securities 
business  with  the  particxUar  issuer  for 
two  years. 

(February  16, 1996) 
11.21 

Q:  If  a  municipal  finance  professional 
and  another  person  (e.g.,  her  spouse) 
both  sign  a  check  drawn  on  their  joint 
account  and  submit  the  check  to  an 
issuer  official  as  a  contribution,  would 
the  contribution  amount  be  attributable 
equally  between  them  (i.e.,  50%  to  each 
person)  for  purposes  of  [rJihJe  G-37? 
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A:  Yes.  If  a  municipal  finance 
professional  and  any  other  person  both 
sign  a  check  drawn  on  their  joint 
accoimt  and  submit  it  to  an  issuer 
official  as  a  contribution,  then  each 
person  is  deemed  to  have  made  half  of 
the  contribution,  regardless  of  any 
writing  accompanjdng  the  check  that 
provides  or  directs  otherwise. 
(February  16, 1996) 

Making  Contributions  to  a  Candidate 
Who  Later  Loses  the  Election 

n.22 

Q:  If  a  municipal  finance  professional 
made  a  political  contribution  which  was 
not  subject  to  the  de  minimis  exception 
to  an  issuer  official  candidate  who 
subsequently  did  not  win  the  election, 
is  the  dealer  baimed  from  engaging  in 
municipfd  securities  business  with  that 
issuer  (i.e.,  the  governmental  entity)? 

A:  Yes.  Rule  G-37  defines  the  term 
"official  of  such  issuer"  or  "official  of 
an  issuer"  as  "any  person  (including 
any  election  committee  for  such  person) 
who  was,  at  the  time  of  the  contribution, 
an  incumbent,  candidate  or  successful 
candidate:  (A)  for  elective  office  of  the 
issuer  which  office  is  directly  or 
indirectly  responsible  for,  or  can 
influence  the  outcome  of,  the  hiring  of 
a  broker,  dealer  or  municipal  securities 
dealer  for  mimicipal  securities  business 
by  the  issuer;  or  (B)  for  any  elective 
office  of  a  state  or  of  any  political 
subdivision,  which  office  has  authority 
to  appoint  any  official(s)  of  an  issuer,  as 
defined  in  subparagraph  (A),  above."  It 
is  clear  from  the  rule  that,  at  the  time 
the  contribution  is  made,  if  the  recipient 
of  that  contribution  is  an  "official  of  an 
issuer,"  then  the  dealer  is  subject  to  the 
two-year  ban  on  business  with  the 
issuer,  regardless  of  whether  the 
candidate  wins  or  loses  the  election. 
Any  other  result  would  mean  that 
municipal  finance  professionals  could 
make  contributions  to  issuer  officials, 
but  the  ban  on  business  would  not  be 
triggered  (if  at  all)  until  election  results 
were  known. 
(February  16, 1996) 

in.  INDIRECT  CONTRIBUTIONS  (Rule 
G-37(d}) 

Contributions  by  Spouses  and 
Household  Members 

m.i 

Q:  Are  contributions  to  issuer  officials 
by  municipal  finance  professionals' 
spouses  and  household  members 
covered  by  the  rule? 

A:  No,  unless  these  contributions  are 
directed  by  the  municipal  finance 
professional,  which  is  prohibited  by 
section  (d)  of  the  rule. 


(May  24, 1994) 

m.2 

Q:  If  a  municipal  finance  professional 
directs  a  retail  sales  person  (who  is  not 
a  municipal  finance  professional)  to 
make  a  political  contribution  to  an 
issuer  official,  would  this  trigger  the 
rule's  two-year  prohibition  on  business 
with  that  issuer? 

A:  Yes.  Section  (d)  of  the  rule 
prohibits  municipal  finance 
professionals  (alid  dealers)  frt)m  using 
any  person  or  means  to  do,  directly  or 
indirectly,  any  act  which  would  violate 
the  rule.  In  other  words,  a  municipal 
finance  professional  is  prohibited  from 
using  a  sales  person  (or  any  other 
person  not  otherwise  subject  to  the  rule) 
as  a  conduit  to  circumvent  the  rule. 
Thus,  contributions  made,  directly  or 
indirectly,  by  a  municipal  finance 
professional  (or  a  dealer)  to  an  issuer 
official  will  subject  the  dealer  to  the 
rule's  two-year  prohibition  on 
municipal  securities  business  with  that 
issuer.  In  addition  to  triggering  the 
prohibition,  the  municipal  finance 
professional  in  this  case  has  violated 
section  (d)  of  the  rule. 
(December  7, 1994) 

Political  Parties 

m.3 

Q:  Are  contributions  to  national,  state 
or  local  political  parties  covered  by  the 
rule? 

A:  Any  such  contributions  would  not 
trigger  the  prohibition  on  business 
portion  of  the  rule  (section  (b))  unless 
such  entities  are  used  as  a  conduit  to 
indirectly  contribute  to  an  issuer 
official,  which  is  prohibited  by  section 
(d)  of  the  rule.  However,  contributions 
to  state  or  local  political  parties  must  be 
recorded  under  [rJAule  G-8(a)(xvi)  and 
disclosed  in  summary  form  under 
[rjflule  G-37(e),  except  for  those 
contributions  which  meet  the  de 
minimis  exemption.  See  also  Rule  G-   ■ 
37(e). 
(May  24, 1994) 

Contributiens  to  a  Non-Dealer 
Associated  PAC  and  Pajnoents  to  a 
State  or  Local  Political  Party 

m.4 

Q:  Could  contributions  to  a  non- 
dealer  associated  PAC  or  payments  to  a 
state  or  local  political  party  lead  to  a 
ban  on  municipal  securities  business 
with  an  issuer  under  [rJAule  G-37? 

A:  Rule  G-37(d)  prohibits  a  dealer 
and  any  municipal  finance  professional 
from  doing  any  act  indirectly  which 
would  result  in  a  violation  of  the  rule 
if  done  directly  by  the  dealer  or 
municipal  finance  professional.  A 
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dealer  would  violate  (r]ihile  G-37  by 
doing  business  with  an  issuer  after 
providing  money  to  any  person  or  entity 
when  the  dealer  knows  that  such  money 
will  be  given  to  an  official  of  an  issuer 
who  could  not  receive  such  a 
contribution  directly  from  the  dealer 
without  triggering  the  rule's  prohibition 
on  business.  For  example,  in  certain 
instances,  a  non-dealer  associated  PAC 
or  a  local  political  party  may  be 
soliciting  funds  for  the  purpose  of 
supporting  a  limited  number  of  issuer 
officials.  Depending  upon  the  facts  and 
circumstances,  contributions  to  the  PAC 
or  payments  to  the  political  party  might 
well  result  in  the  same  prohibition  on 
mimicipal  securities  business  as  would 
a  contribution  made  directiy  to  the 
issuer  official. 
(August  6,  1996) 

[Q:  Does  rule  G-37  address 
contributions  to  non-dealer  associated 
or  "special  interest"  PACs?] 

[A:  Rule  G-37  does  not  deal  directiy 
with  contributions  to  non-dealer 
associated  or  "special  interest"  PACs. 
Unless  the  non-dealer  associated  or 
"special  interest"  PAC  solicits 
contributions  for  the  purpose  of 
supporting  an  issuer  official, 
contributions  to  these  PACs  should  not 
result  in  a  ban  on  business  under 
section  (b)  of  rule  G-37.  " 
(August  18, 1994)1 

III.5 

Q:  If  a  dealer  receives  a  fund  raising 
solicitation  from  a  non-dealer  associated 
PAC  or  a  political  party  with  no 
indication  of  how  the  collected  funds 
will  be  used,  can  the  dealer  make 
contributions  to  the  non-dealer 
associated  PAC  or  pajrments  to  the 
political  party  without  causing  a  ban  on 
municipal  securities  business? 

A:  Dealers  should  inquire  of  the  non- 
dealer  associated  PAC  or  political  party 
how  imy  funds  received  from  the  dealer 
would  be  used.  For  example,  if  the  non- 
dealer  associated  PAC  or  political  party 
is  soliciting  funds  for  the  purpose  of 
supporting  a  limited  nimiber  of  issuer 
officials,  then,  depending  upon  the  facts 
and  circumstances,  contributions  to  the 
PAC  or  pajrments  to  the  political  party 
might'well  result  in  the  same 
prohibition  on  municipaT  securities 
business  as  would  a  contribution  made 
directiy  to  the  issuer  official. 
(August  6, 1996) 

Making  Pajmients  to  a  National 
Political  Party  for  Its  Non-Federal 
Account  (Rule  &-37(e)) 

in.6 

Q:  If  a  national  political  party  accepts 
pa)rments  in  which  contributors  have 


designat  ;d  that  their  payments  be 
deposite  i  into  the  account  for  a  state  or 
local  political  party,  must  the  dealer 
record  sach  payments  and  report  them 
on  FornJG-37? 

A:  Yea.  Rule  G-37  requires  that 
dealers  ijecord  and  report  pajmients 
made  to  state  and  local  political  parties 
and  the  Ultimate  recipient  in  the  above 
scenario  is  a  state  or  local  political  party 
so  desigmated  by  the  contributor. 
(Februarl  16,  1996) 

IV.  DEFf^mONS  (Rule  G-37(g)) 

Contribi^tion  ^ 

IV.l 

Q:  How  is  the  term  "contribution" 
defined  in  [rlflule  G-37? 

A:  The  term  "contribution"  is  defined 
in  [r]/?ulB  G-37(g)(i)  to  mean  any  gift, 
subscription,  loan,  advance,  or  deposit 
of  monet  or  anything  of  value  made:  (i) 
for  the  purpose  of  inl^uencing  any 
election  tor  federal,  state  or  local  office; 
(ii)  for  payment  of  debt  incurred  in 
connection  with  any  such  election;  or 
(iii)  for  tiansition  or  inaugural  expenses 
incurred  by  the  successful  candidate  for 
state  or  I  }cal  office. 
(May  24  1994) 

IV.2 

Q:  Is  [i  lflu7e  G-37  applicable  to 
contribufions  given  to  officials  of  issuers 
who  are  peeking  election  to  federal 
office,  SI  ch  as  the  House  of 
Represei  tatives,  the  Senate  or  the 
Presiden  cy? 

A:  Yes ,  Rule  G-37(g)(i)  defines 
"contribi  ition"  as,  among  other  things,  ~ 
any  gift,  subscription,  loan,  advance,  or 
deposit  ( if  money  or  anjrthing  of  value 
the  Burpose  of  influencing  any 
or  federal,  state  or  local  office. 
1995) 


made  foi 
election 
(Jime  15, 

1V.3 

Q:  Do*  s  [r]i?ule  G-37  encompass  all 
contributions  to  candidates  for  federal 
office? 

A:  No.  Rule  G-37  encompasses,  for 
federal  o  ffices,  only  those  contributions 
to  an  ofi  cial  of  an  issuer  who  is  seeking 
election  to  a  federal  office. 


IV.5 

Q:  Wolild 
organi: 


1994) 


(May  24, 
IV.4 

Q:  Art  contributions  to  bond  election 
committ  }es  supporting  ballot  measures 
for  bond  >  and  tax  levies  subject  to  the 
requiren  ents  of  [r]flule  G-37? 

A:  No 
(May  24l  1994) 

Charital  le  Donations 


za  ion 


a  charitable  donation  to  an 
made  by  a  dealer  at  the 


request  of  an  issuer  official  meet  the 
definition  of  "contribution"  in  [r]Aule 
G-37? 

A:  No.  Charitable  donations  are  not 
considered  political  contributions  for 
purposes  of  [r]Aule  G-37  and  therefore 
are  not  covered  by  the  rule. 
(May^24, 1994) 

Municipal  Finance  Professional ' 

IV.6 

Q:  Who  is  considered  a  municipal 
finance  professional? 

A:  To  determine  if  a  particular  person 
is  a  mimicipal  finance  professional,  first 
determine  whether  the  person  is  an 
"associated  person'*  of  a  dealer  (other 
than  a  bank  dealer)  under  Section 
3(a)(18)  of  the  Secmities  Exchange  Act 
of  1934  (Act),  or  an  associated  person  of 
a  bank  dealer  imder  Section  3(a)(32)  of 
the  Act.  Then  determine  whether  the 
associated  person  fits  within  one  of  the 
four  categories  listed  in  the  definition  of 
miuiicipal  finance  professional  under 
[rlflule  G-37. 

Under  Section  3{a)(18)  of  the  Act, 
"associated  person  of  a  broker  or 
dealer"  is  defined  as: 

•  Any  partner,  officer,  director,  or 
branch  manager  (or  any  person 
occupying  a  similar  status  or  performing 
similar  functions); 

•  "Any  person  directiy  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  dealer; 

•  Or  any  employee  of  such  broker  or 
dealer,  except  tiiose  whose  functions  are 
solely  clerical  or  ministerial. 

Under  Section  3(a)(32)  of  the  Act, 
"person  associated  with  a  mimicipal 
securities  dealer"  when  used  with 
respect  to  a  municipal  securities  dealer 
which  is  a  bank  or  a  division  or 
department  of  a  bank  means: 

•  Any  person  directly  engaged  in  the 
management,  direction,  supervision,  or 
performance  of  any  of  the  municipal 
securities  dealer's  activities  with  respect 
to  municipal  securities;  and 

•  Any  person  directiy  or  indirectiy 
controlling  such  activities  or  controlled 
by  the  mimicipal  securities  dealer  in 
connection  with  such  activities. 

Under  [rlflule  G-37(g){iv),  a 
municipal  finance  professional  is 
defined  as: 

1.  Any  associated  person  primarily 
engaged  in  municipal  representative 
activities  pursuant  to  [rjflule  G-3(a)(i) 
(such  activities  include  underwriting, 
trading,  sales,  financial  advisory  and 
consultant  services,  research  or 
investment  advice  on  municipal 
securities,  or  any  other  activities  which 
involve  communication,  directiy  or 
indirectiy,  with  public  investors  relating- 
to  the  activities  listed  in  this  paragraph). 
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provided,  however,  that  stUes  activities 
with  natural  persons  shall  not  be 
considered  to  be  municipal  securities 
representative  activities  for  purposes  of 
Rule  G-37(g)(iv); 

2.  Any  associated  person  who  solicits 
"municipal  securities  business"  as 
defined  in  (r]flule  G-37  (which  includes 
n^otiated  underwriting  activities, 
private  placement  activities,  negotiated 
remarketing  services,  financial  advisory 
and  consultant  services); 

3.  Any  associated  person  who  is  both 
(i)  a  municipal  securities  principal  or  a 
municipal  securities  sales  principal  and 
(ii)  a  supervisor  of  any  persons 
described  in  paragraphs  1  or2  above; 

[3.]  4.  Any  associated  person  who  is 
a  [Direct]  supervisor[s]  of  the  associated 
persons  described  in  paragraph  3  above, 
up  through  and  including:  [(1)]  (i)  for 
dealers  that  are  not  bank  dealers,  the 
CEO  or  similarly  situated  official;  and 
[(2)]  (ii)  for  bank  dealers,  the  officer  or 
officers  designated  by  the  bank's  board 
of  directors  as  responsible  for  the  day- 
to-day  conduct  of  the  bank's  dealer 
activities. 

[4.]  5.  For  dealers  other  than  bank 
dealers:  any  associated  person  who  is  a 
member  of  the  executive  or  management 
committee,  or  similarly  situated 
officials,  if  any.  For  bauk  dealers:  any 
member  of  the  executive  or  management 
committee  of  the  separately  identifiable 
department  or  division  of  the  bank,  as 
defined  in  [r]i?ule  G-l,  if  any.  However, 
if  the  only  associated  persons  meeting 
the  definition  of  municipal  finance 
professional  are  those  described  in  this 
paragraph  5,  the  broker,  dealer  or 
municipal  securities  dealer  shall  be 
deemed  to  have  no  municipal  finance 
professionals. 

Each  person  listed  by  the  dealer  as  a 
mimicipal  finance  professional  is 
deemed  to  be  such  for  purposes  of 
[rjihile  G-37.  [Remember  that  the 
prohibition  on  business  applies  to 
contributions  made  within  the  previous 
two  years,  beginning  with  contributions 
made  on  April  25, 1994.) 
(May  24, 1994) 

W.7 

Q:  Does  the  definition  of  mimicipal 
finance  professional  include  all 
registered  representatives? 

A:  No.  The  definition  of  municipal 
finance  professional  includes,  among 
others,  any  associated  person  primarily 
engaged  in  mimicipal  representative 
activities  pursuant  to  [rjAule  G-3(a)(i), 
but  excludes  sales  activities  with 
natural  persons.  [These  activities 
include  imderwriting,  trading,  sales, 
financial  advisory  and  consultant 
services,  research  or  investment  advice 
on  mimicipal  securities,  or  any  other 


activities  which  involve 
communication,  directly  or  indirectly, 
with  public  investors  relating  to  the 
activities  listed  in  this  paragraph.] 
(May  24, 1994) 

IV.8 

Q:  Does  the  definition  of  municipal 
finance  professional  include  any 
associated  person  who  solicits 
municipal  securities  business,  even  if 
this  solicitation  activity  is  a  very  small 
portion  of  the  associated  person's  work? 

A:  Yes.  Even  if  an  associated  person 
is  not  "primarily  engaged  in  municipal 
representative  activities,"  that 
associated  person  can  be  considered  a 
municipal  finance  professional  if  he  or 
she  solicits  municipal  securities 
business,  as  defined  in  [r]flule  G-37 
(such  business  includes  negotiated 
underwriting  activities,  private 
placement  activities,  negotiated 
remarketing  services,  financial  advisory 
and  consultant  services). 
(May  24,  1994) 

IV.9 

Q:  Does  the  definition  of  municipal 
finance  professional  include  anyone 
other  than  an  associated  person  of  the 
dealer,  for  example,  consultants, 
lawyers  or  spouses  of  municipal  finance 
professionals? 

A:  No.  Municipal  finance 
professionals  must  be  associated 
persons  of  the  dealer.  Of  course,  if  a 
dealer  or  a  municipal  finance 
professional  seeks  indirectly  to  make 
contributions  to  issuer  officials  through 
consultants,  lawyers  or  spouses,  such 
contributions  would  result  in  the  dealer 
being  prohibited  from  engaging  in 
municipal  securities  business  with  the 
issuer  for  two  years  from  the  date  of 
such  contributions. 
(May  24, 1994) 

Solicitation 

[Q:  Many  retail  sales  persons  in  larger 
firms  may  not  be  "primarily  engaged  in" 
municipal  securities  representative 
activities  and  thus  may  not  fall  within 
that  portion  of  the  definition  of 
municipal  finance  professional. 
However,  if  these  sales  persons  solicit 
municipal  securities  business,  would 
they  be  subject  to  rule  G-37?] 

[A:  Yes.  Rule  G-37(g)(iv)  defines  a 
municipal  finance  professional  to 
include,  among  others,  any  associated 
person  who  solicits  municipal  securities 
business.  If  a  retail  sales  person  solicits 
municipal  securities  business,  then  that 
person  becomes  a  municipal  finance 
professional.  Any  contributions  by  such 
persons  made  to  an  issuer  official  may 
subject  the  dealer  to  the  two-year 
prohibition  on  business  with  that  issuer. 


(December  7. 1994)] 
IV.IO 

Q:  What  constitutes  "solicitation"  of 
municipal  securities  business? 

A:  Solicitation  activities  may  include, 
but  are  not  limited  to,  responding  to 
issuer  Requests  for  Proposals,  making 
presentations  of  pubUc  finance  and/or 
municipal  securities  marketing 
capabilities  to  issuer  officials,  and 
engaging  in  oth^  activities  calculated  to 
appeal  to  issuer  officials  for  municipal 
securities  business,  or  which  eEfectively 
do  so. 

(December  7, 1994) 
IV.ll 

Q:  Has  a  "solicitation"  occurred  if  a 
retail  sales  person  receives  a  "finder's 
fee"  for  bringing  municipal  securities 
business  to  the  dealer? 

A:  If  a  retail  sales  person  receives  a 
"finder's  fee"  for  bringing  municipal 
securities  business  to  the  dealer,  then 
there  should  be  a  presumption  that  the 
sales  person  solicited  municipal 
business  from  an  issuer  official.  In  such 
situations,  the  sales  person  becomes  a 
municipal  finance  professional  and  any 
contributions  made  by  that  person  to  an 
issuer  official  may  subject  the  dealer  to 
the  two-year  prohibition  on  business 
with  that  issuer. 

(December  7, 1994) 
IV.12 

Q:  Is  a  "finder's  fee^'  solely  cash 
compensation? 

A:  No.  Such  compensation,  for 
example,  may  take  the  form  of:  (i)  an 
unusually  large  allocation  of  bonds  to  a 
particular  sales  person;  (ii)  sales  credits; 
or  (iii)  any  other  kind  of  remuneration. 
(December  7, 1994) 

IV.13 

Q:  Any  associated  person  who  solicits 
municipal  securities  business  is  deemed 
a  municipal  finance  professional  under 
[rjflule  G-37.  The  Board  previously 
noted  that  "solicitation"  may 
encompass  a  number  of  activities, 
including,  for  example,  making 
presentations  of  public  finance  and/or 
municipal  securities  marketing 
capabilities  to  issuer  officials,  and 
engaging  in  other  activities  calculated  to 
appeal  to  issuer  officials  for  municipal 
securities  business,  or  which  effectively 
do  so  KMSRB  Reports,  Vol.  14,  No.  5 
(Dec.  1994)  at  8)].  If  an  associated 
person  of  a  dealer  attends  a  presentation 
by  dealer  personnel  of  public  finance 
capabilities,  would  this  also  constitute 
"solicitation"  under  [rjRule  G-37? 
.  A:  Yes.  If  an  associated  person  of  a 
dealer  attends  such  a  presentation,  then 
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he  or  she  is  assumed  to  have  solicited 
mimicipal  securities  business  and 
therefore  is  deemed  a  municipal  finance 
professional  imder  [r]ihileG-37. 
Accordingly,  any  contributions  given  to 
issuer  officials  by  that  pwson  within  the 
last  two  years  could  subject  the  dealer 
to  the  rule's  two-year  prohibition  on 
business  with  such  issuers.  [For 
additional  guidance  in  this  area,  please 
refer  to  Q&A  number  4  in  the  Jime  1994 
issue  oiMSRB  Reports  (Vol.  14,  No.  3). 
CCH  Manual  paragraph  3681;  and  Q&A 
niunbers  1,  2  and  3  in  the  December 
1994  issue  of  h4SRB  Reports  (Vol.  14, 
No.  5),  CX:H  Manual  paragraph  3681.] 

(March  22, 1995) 

Supervisors 

IV.14 

Q:  A  sales-representative  at  a  branch 
office  solicits  municipal  securities 
business  for  the  dealer.  Such  activity 
results  in  that  person  becoming  a 
"municipal  finance  professional"  under 
(rlRule  G-37(g)(iv)(B).  Would  that 
person's  branch  manager  also  be 
considered  a  municipal  finance 
professional? 

A:  Yes.  Rule  G-37(g)(iv)(C)  provides 
that  the  definition  of  municipeil  finance 
professional  includes,  among  others, 
any  associated  person  who  is  both  a  (i) 
munic^>al  securities  principal  or  a 
municipal  seciuities  sales  principal  and 
(ii)  a  supervisor  of  any  associated 
person  who  solicits  municipal  securities 
business  (or  who  is  primarily  engaged  in 
mimicipal  securities  representative 
activities).  If  a  sales  person  is  soliciting 
municipal  securities  business,  then  the 
supervisor  of  that  person  (i.e.,  the 
branch  manager)  also  is  included  within 
the  definition  of  municipal  finance 
professional.  [Prior  to  the  most  recent 
revision  to  this  portion  of  the  definition 
o  of  miuiicipal  finance  professional 
(which  was  approved  on  March  6,  1995 
in  Securities  Exchange  Act  Release  No. 
34-35446),  the  definition  included  any 
"direct  supervisor"  of  any  associated 
person  who  solicited  municipal 
securities  business  (or  who  was 
primarily  engaged  in  municipal 
securities  representative  activities). 
Under  both  definitions,  [b]firanch 
managers  are  included  within  the 
definition  of  municipal  finance 
professional  in  the  circumstances 
described  above.  [For  additional 
information  in  this  area,  please  refer  to 
h4SRB  Reports.  Vol.  14.  No.  4  (August 
1994)  at  28-29,  CCH  Manual  paragraph 
3681.]    ' 

111     t  . .1.1  !iji;i.i  ■,. '^oiq  •;■><;,;.'    i 


Designatlbn  Period  for  Municipal 
Finance  frofessionals 

IV.15 

Q:  Ridd  G-37(g)(iv)  states  that  each 
person  d(  signated  a  mimicipal  finance 
professio]  lal  shall  retain  this  designation 
for  [two]  me  yearfs]  after  the  last 
activity  a  *  position  which  gave  rise  to 
the  desigj  lation.  If  a  dealer  terminates  a 
municipa  I  finance  professional's 
employm  ent,  and  that  person  is  no 
longer  asi  ociated  in  any  way  with  the 
dealer  (in  eluding  any  affiliated  entities 
of  the  det  ler),  must  the  dealer  continue 
to  design  ite  that  person  a  "mimicipal 
finance  p  rofessional"  for  recordkeeping 
and  repoi  ting  purposes  under  [r]ihiles 
G-37(g)(iV)  and  G-8(a)(xvi)? 

A:  No.  f  a  municipal  finance 
professio;  lal  is  no  longer  employed  by 
the  deale  ,  and  is  not  an  "associated 
person"  <  f  the  dealer,  then  the  dealer  is 
not  required  to  designate  that  person  a 
municipail  finance  professional  and  the 
dealer  may  cease  its  recordkeeping  and 
reporting  obligations  with  respect  to 
that  person. 
(August  d,  1996) 

IV.16 

Q:  If  a  1  municipal  finance  professional 
is  transfe  red  from  a  firm's  dealer 
departme  at  to  another  non-municipal 
departme  nt,  such  as  the  corporate 
departme  at,  must  the  dealer  continue  to 
designate  this  person  a  municipal 
finance  professional  for  recordkeeping 
and  repoi  ting  purposes? 

A:  If  a  1  aunicipal  finance  professional 
is  transfe  red  to  another  department 
within  thp  same  firm  (such  as  corporate, 
equities,  etc.)  and  remains  an 
"associat  id  person"  of  the  dealer,  the 
dealer  mi  ist  continue  to  designate  this 
person  a  nunicipal  finance  professional 
for  [two]  one  year[s]  from  the  date  of  the 
last  activ  ty  or  position  which  gave  rise 
to  this  d(  signation  and  must  continue 
its  recordkeeping  and  reporting 
obligatiocs  under  [rjflules  G-37  and  G- 
8.  It  is  incumbent  upon  each  dealer  to 
determine  whether  the  person  is  an 
associatetl  person  pursuant  to  Section 
3(a)(18)  qf  the  Securities  Exchange  Act 
of  1934.  if  so,  then  in  addition  to 
recordkeeping  emd  reporting  obligations, 
dealers  s|iould  be  mindful  tihat  any 
contributions  made  by  this  associated 
person  during  the  [two]  one-year 
designatnn  period  (other  than 
centribunons  that  qualify  for  the  rule's 
$250  de  minimis  exception)  will  subject 
the  deals'  to  the  rule's  ban  on  municipal 
securitiei  i  business  for  two  years  from 
the  date  i  >f  such  contribution.  Of  course, 
the  ban  c  an  only  be  triggered  if  the 
person  previously  was  a  municipal 
finance  drpfession^,       .^  ,  , 


(August  6, 1996)        r.  '. 

IV.17 

Q:  A  municipal  finance  professional 
resigns  from  a  dealer,  but  still  remains 
an  associated  person  of  the  dealer  [e.g., 
by  retaining  a  position  in  the  dealer's 
holding  company).  May  the  dealer  cease 
designating  this  person  a  municipal 
finance  professional  for  purposes  of  the 
recordkeeping  and  reporting 
requirements  under  [r]i?ules  G-37  and 
G-8?  In  addition,  may  this  person  make 
contributions  to  issuer  officials  without 
causing  the  dealer  to  be  banned  from 
municipal  securities  business  with  such 
issuers? 

A:  [As  noted  above  in  Q&A  number  4, 
if]  If  a  person  is  no  longer  a  municipal 
finance  professional  because  he  or  she 
has  left  the  dealer's  employ,  but 
nevertheless  remains  an  associated 
person  of  the  dealer,  then  the  dealer 
must  continue  to  designate  this  person 
a  municipal  finance  professional  for 
[two]  one  year[s]  from  the  last  activity 
or  position  which  gave  rise  to  such 
designation.  Moreover,  any 
contributions  by  this  associated  person 
(other  than  those  that  qualify  for  the  de 
minimis  exception  under  [rjflule  G- 
37(b))  will  subject  the  dealer  to  the 
rule's  ban  on  municipal  securities 
business  for  two  years  fi'om  the  date  of 
the  contribution. 

(August  6, 1996) 
IV.18 

Q:  In  making  the  determination  of 
which  associated  persons  of  a  dealer 
meet  the  definitions  of  municipal 
s  finance  professional  and  non-MFP 
executive  officer,  is  it  correct  to 
designate  all  the  executives  of  the  dealer 
(e.g.,  President,  Executive  Vice 
Presidents)  under  the  category  of  non- 
MFP  executive  officers? 

A:  No.  In  making  the  determination  of 
whether  someone  is  a  municipal  finance 
professional  or  non-MFP  executive 
officer,  one  must  review  the  activities  of 
the  individual  and  not  his  or  her  title. 
Rule  G-37(g)(iv)  defines  the  term 
"municipal  finance  professional". as: 

(A)  any  associated  person  primarily 
engaged  in  municipal  securities  ^ 
representative  activities,  as  defined  in 
[r]/?ule  G-3(a)(i),  provided,  however, 
that  sales  activities  with  natural  persons 
shall  not  be  considered  to  be  municipal 
securities  representative  activities  for 
purposes  of  this  subparagraph  (A); 

(B)  any  associated  person  who  solicits 
municipal  securities  business,  as 
defined  in  paragraph  (vii); 

(C)  any  associated  person  who  is  both 
(i)  a  municipal  securities  principal  or  a 
municipal  securitiets  sales  principal  andi 


(ii)  a  supervisor  of  any  persons 
described  in  subparagraphs  (A)  or  (B); 

{JO)  any  associated  person  who  is  a 
supervisor  of  any  person  described  in 
subparagraph  (C)  up  through  and 
including,  in  the  case  of  a  broker,  dealer 
or  municipal  securities  dealer  other 
than  a  bank  dealer,  the  Chief  Executive 
Officer  or  similarly  situated  official  and, 
in  the  case  of  a  bank  dealer,  the  officer 
or  officers  designated  by  the  board  of 
directors  of  the  bank  as  responsible  for 
the  day-to-day  conduct  of  Ae  bank's 
municipal  securities  dealer  activities,  as 
required  pursuant  to  Ir]flule  G-l(a);  or 

fE)  any  associated  person  who  is  a 
member  of  the  broker,  dealer-or 
municipal  securities  dealer  (or,  in  the 
case  of  a  bank  dealer,  the  separately 
identifiable  department  or  division  of 
the  bank,  as  defined  in  [rjflule  G-1) 
executive  or  management  committee  or 
similarly  situated  officials,  if  any; 
provided,  however,  that,  if  the  only 
associated  persons  meeting  the 
definition  of  municipal  finance 
professional  are  those  described  in  this 
subparagraph  (E),  the  broker,  dealer  or 
municipal  securities  dealer  shall  be 
deemed  to  have  no  municipal  finance 
professionals. 

Rule  G-37(g)(v)  defines  the  term 
"noii-MFP  executive  officer"  as:  an 
associated  person  in  charge  of  a 
principal  business  unit,  division  or 
function  or  any  other  person  who 
performs  simileir  policy  making 
functions  for  the  broker,  dealer  or 
mimicipal  securities  dealer  (or,  in  the 
case  of  a  bank  dealer,  the  separately 
identifiable  department  or  (fivision  of 
the  bank,  as  defined  in  [rjflule  G-1),  but 
does  not  include  any  municipal  finance 
professional,  as  defined  in  paragraph 
(iv)  of  this  section  (g);  provided, 
however,  that,  if  no  associated  person  of 
the  broker,  dealer  or  municipal 
seciuities  dealer  meets  the  definition  of 
municipal  finance  professional,  the 
broker,  dealer  or  municipal  securities 
dealer  shall  be  deemed  to  have  no  non- 
MFP  executive  officers,  [emphasis 
added] 

Dealers  should  first  review  the 
activities  of  their  associated  persons  to 
determine  whether  they  are  municipal 
finance  professionals,  and  then,  once 
that  list  of  individuals  has  been 
established,  conduct  a  review  of  the 
remaining  associated  persons  to 
determine  whether  they  are  non-MFP   ' 
executive  officers.  Dealers  should  pay 
close  attention  to  those  associated 
persons  who  are  soliciting  mimicipal 
securities  business  and,  thus,  will  be 
considered  municipal  finance 
professionals.  The  Board  has  previously 
stated  that  solicitation  activities  may 
include,  but  are  not  limited  to. 
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responding  to  issuer  Requests  for 
Proposals,  making  presentations  of 
public  finance  and/or  municipal 
marketing  capabilities  to  issuer  officials, 
and  engaging  m  other  activities 
calculated  to  appeal  to  issuer  officials 
for  mimicipal  securities  business,  or 
which  effectively  do  so.  [(See 
"Additional  Rule  G-37  C^estions  & 
AniSwers,"MSflB  Reports,  Vol.  14,  No. 
5  (December  1994)  at  8).] 
(September  9, 1997) 

Non-MFP  Execudve  Officer 

IV.19 

Q:  Who  is  a[n]  non-MFP  "executive 
officer?" 

A:  Pursuant  to  [rjflule  G-37(g)(v),  a(nj 
non-MFP  executive  officer  is  defined  as 
any  associated  person  in  charge  of  a 
principal  business  unit,  division  or 
function,  or  any  other  person  who 
performs  similar  policy  making 
functions  for  the  dealer  (or,  in  the  case 
of  a  bank  dealer,  the  separately 
identifiable  department  or  division  of 
the  bank,  as  defined  in  [rjflule  G-1),  but 
does  not  include  any  municipal  finance 
professional. 
(May  24, 1994) 

IV.20 

Q:  In  a  bank  with  a  separately 
identifiable  dealer  department,  who 
would  be  considered  a[nj  non-MFP 
executive  officer? 

A:  For  most  bank  dealer  departments 
which  deal  only  in  municipal  securities, 
there  are  no  individuals  who  meet  the 
definition  of  non-MFP  executive  officer 
within  [rjflule  G-37. 
(August  18, 1994) 

Official  of  an  Issuer 

IV.21 

Q:  How  is  the  term  "official  of  an 
issuer"  defined  in  [rjflule  G-37? 

A:  Rule  G-37(g)(vi)  defines  the  term 
"official  of  an  issuer"  (as  any 
incumbent,  candidate  or  successful 
candidate  for  elective  office  of  the 
issuer,  which  office  is  directly  or 
indirectly  responsible  for,  or  can 
influence  the  outcome  of,  the  hiring  of 
a  dealer  for  municipal  securities 
business.  The  definition  includes  any 
issuer  official  or  candidate  (or 
successful  candidate)  in  a  position 
which  has  influence  over  the  awarding 
of  municipal  securities  business.)  to 
mean  "any  person  (including  any 
election  committee  for  such  person)  who 
was.  at  the  time  of  the  contribution,  an 
incumbent,  candidate  or  successful 
candidate:  (A)  for  elective  office  of  the 
issuer  which  office  is  directly  or 
indirectly  responsible  for,  or  can 


influence  the  outcome  of  the  hiring  of 
a  broker,  dealer  or  municipal  securities 
dealer  for  municipal  securities  business 
by  the  issuer:  or  (B)  for  any  elective 
office  of  a  state  or  of  any  political 
subdivision,  which  office  has  authority 
to  appoint  any  person  who  is  directiy  or 
indirectiy  responsible  for,  or  can 
influence  the  outcome  of,  the  hiring  of 
a  broker,  dealer  or  municipal  securities 
dealer  for  municipal  securities  business 
by  an  issuer.  Thus,  contributions  to 
certain  state-wide  executive  or 
legislative  officials  would  be  included 
within  the  prohibition  on  engaging  in 
municipal  securities  business. 
(May  24, 1994) 

IV.22 

Q:  How  can  a  dealer  determine 
whether  an  incumbent  or  candidate  for 
a  particular  elective  office  will  be  able 
to  award  or  influence  the  awarding  of 
municipal  securities  business?  For 
example,  in  many  states,  such  influence 
is  found  in  executive  branch  elected 
officials,  not  legislative  branch  officials. 

A:  The  dealer  must  review  the  scope 
of  authority  of  the  particular  office  at 
issue,  whether  executive  or  legislative 
branch,  not  the  individual,  to  determine 
whether  influence  over  the  awarding  of 
municipal  securities  business  is  present 
(May  24, 1994) 

IV.23 

Q:  An  incumbent  was  seeking  re- 
election as  an  issuer  official  but  she  lost 
the  election.  She  is  now  soliciting 
money  to  pay  for  the  debt  incurred  in 
connection  with  this  election.  Would 
there  be  a  prohibition  on  engaging  in 
municipal  seciuities  business  wiUi  the 
issuer  if  a  dealer  or  a  municipal  finance 
professional  provides  money  for  the 
pajnment  of  this  debt? 

A:  No,  under  certain  conditions.  If  the 
incumbent  is  out  of  office  at  the  time 
she  is  soliciting  money  to  pay  for  the 
election  debt,  then  she  is  no  longer 
considered  to  be  within  the  definition  of 
"official  of  an  issuer"  and  any  monies 
given  for  the  payment  of  debt  incurred 
in  connection  with  the  election  in  this 
instance  is  not  subject  to  [rjflule  G-37. 
If  the  incumbent  still  holds  her  issuw 
official  position  at  the  time  she  is 
soliciting  money  to  pay  for  the  election 
debt,  then,  if  a  municipal  finance 
professional  contributed  $250  to  her 
during  the  general  election,  the 
municipal  finance  professional  would 
not  be  able  to  make  any  contributions 
for  the  payment  of  debt  without  causing 
a  prohibition  on  municipal  securities 
business  with  the  issuer.  If  a  municipal 
finance  professional  made  no 
contributions  to  the  incumbent  prior  to 
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the  election,  then  the  municipal  finance 
professional  may,  if  entitled  to  vote  for 
the  candidate,  contribute  up  to  $250  for 
the  payment  of  debt  incurred  in 
connection  with  the  election  while  the 
incumbent  is  still  in  office  without 
causing  a  prohibition  on  municipal 
securities  business.  A  dealer  may  not 
contribute  any  monies  towards  the 
payment  of  debt  while  the  incumbent  is 
still  inoffice  without  causing  a 
prohibition  x>n  municipal  securities 
business  with  the  issuer. 
(September  9, 1997) 

Dealer^CbntroUed  PAC 

IV.24 

Q:  What  is  a  "dealer-contrglled"  PAC? 

A:  Each  dealer  must  determine 
whether  a  PAC  is  dealer  controlled.  For 
dealers,  other  than  bank  dealers,  one 
may  assume  that  any  PAC  of  the  dealer 
would  be  considered  a  dealer-controlled 
PAC  for  purposes  of  [rjflule  G-37.  For 
bank  dealers,  it  will  depend  upon 
whether  the  dealer  or  anyone  from  the 
dealer  department  has  the  ability  to 
direct  or  cause  the  direction  of  the 
management  or  the  policies  of  the  PAC. 
(May  24, 1994) 

V.  Scope  of  Waiver  Provision  in  Rule 
G-37(i) 

V.l 

Q:  If  an  enforcement  agency  grants  an 
exemption  from  a  ban  on  municipal 
securities  business  pursuant  to  [rjihile 
G-37(i),  may  this  exemption  be  applied 
retroactively  so  that  any  mimicipal 
securities  business  engaged  in  after  the 
ban  had  gone  into  effect  but  prior  to  the 
date  on  which  the  exemption  was 
granted  would  not  be  viewed  as  a 
[rjflule  G-37  violation? 

A:  Rule  G-37(i)  allows  the 
enforcement  agencies  to  exempt  a  dealer 
bom.  a  ban  on  municipal  securities 
business.  It  is  the  Board's  view  that  such 
an  exemption  is  only  effective  as  of  the 
date  of  the  exemption.  Rule  G-37(i) 
does  not  contain  a  provision  allowing 
for  the  retroactive  application  of  the 
exemption.  Thus,  a  dealer  would  violate 
[rlAule  G-37  if,  prior  to  the  date  of  the 
exemption,  the  dealer  engaged  in 
municipal  securities  business  with  an 
issuer  while  subject  to  a  ban  with  this 
issuer  because  of  a  political 
contribution.  As  with  any  violation  of  a 
Board  rule,  the  enforcement  agencies 
have  discretion  in  determining  the  type 
and  extent  of  enforcement  action 
appropriate  for  such  violation,  in  light 
of  the  specific  facts  and  circumstances. 
If  an  enforcement  agency  has  granted  an 
exemption  to  a  dealer  from  the  ban  on 
municipal  securities  business,  the  facts 


and  circi^stances  considered  by  such 
agency  in  granting  the  exemption  could 
appropriately  also  be  considered 
(together  kvith  any  other  relevant  facts 
and  circiknstances)  in  determining 
what,  if  any,  enforcement  action  should 
be  taken  against  such  dealer  if  it  had 
engaged  m  mimicipal  securities 
business  ifter  the  ban  on  such  business 
became  e  fective  but  prior  to  the  date  on 
which  thi !  exemption  was  granted. 
2000) 


and  Reporting 
,  G-8  and  G-9) 


(March  1, 

VI.  Recoi  dkeeping 
(Rules  &  37(e) 

[Q:  Do<  s  a  dealer  have  to  collect 
informatipn  on  political  contributions 
for  the  two  years  prior  to  April  25,  1994] 

[A:  No.  Records  do  not  have  to  be 
maintain  id  for  contributions  made  or 
municipa  1  securities  business  engaged 
in  prior  t )  April  25, 1994. 
(May  24,  1994)] 

Vl.l 

Q:  If  a  I  lealer  has  instituted  an 
internal  \  olimtary  ban  on  political 
contribut  ons,  is  the  dealer  still  subject 
to  the  rec  ardkeeping  requirements? 

A:  Yes,  The  Board  amended  [rjflule 
G-8  and  J-9,  on  recordkeeping  and 
record Te  ention,  respectively,  to  require 
each  deal  er  to  maintain  records  of 
certain  ir  formation.  This  recordkeeping 
is  designi  »d  to  assist  dealers  in 
determin  ng  whether  or  not  they  may 
engage  in  business  with  a  particular 
issuer,  as  well  as  to  facilitate 
compliai  ce  with,  and  enforcement  of, 
[r]fluleG-37. 
(May24,ll994> 

[Q:  Rule  G-8  requires  dealers  to 
record  all  issuers  with  which  the  dealer 
has  engaged  in  mimicipal  seciuities 
business^The  term  "issuer"  includes 
the  issue^  of  a  separate  security  as 
defined  ill  SEC  Rule  3b-5(a)  under  the 
Act.  In  tt  e  context  of  industrial  revenue 
bond  issi  es,  for  example,  the  issuer  of 
a  separat  j  security  is  a  private 
corporati  on,  not  a  government  entity. 
Must  we  record  these  "issuers"?] 

[A:  No  such  private  corporations, 
which  arp  not  an  agency  or 
instrum^tality  of  a  state  or  any 
political  subdivision,  need  not  be 
recorded 
(May  24. 

VI.2 


Q:  Rul(  1 

all  issueis 

engaged 

business 

the  issue  * 

defined 

Act.  In 

bond 


1994)] 


G-8  requires  dealers  to  record 
with  which  the  dealer  has 
n  municipal  securities 
The  term  "issuer"  includes 
of  a  separate  security  as 
SEC  Rule  3b-5(a)  under  the 
context  of  industrial  revenue 
,  for  example,  the  issuer  of 


la 
tie 


1SS1  les 


a  separate  security  is  a  private 
corporation,  not  a  government  entity. 
Must  we  record  these  "issuers"? 

A:  No.  Such  private  corporations, 
which  are  not  an  agency  or 
instrumentality  of  a  state  or  any 
political  subdivision,  need  not  be 
recorded.  Of  course,  dealers  are  required 
to  record  the  governmental  issuer  in 
these  situations,  for  both  taxable  and 
tax-exempt  municipal  securities. 
(December  7, 1994) 

VI.3 

Q:  What  are  the  reporting 
requirements  under  rule  G-37? 

A:  [Each  dealer  is  required  to  file  two 
fopies  of  Form  G-37  within  30  calendar 
days  after  the  end  of  each  calendar 
quarter  (i.e.,  by  January  31,  April  30, 
July  31  and  October  31).  The  Board 
recently  filed  an  amendment  to  rule  G- 
37  with  the  SEC  to  require  that  the 
forms  be  submitted  by  certified  or 
registered  mail  or  some  other  equally 
prompt  means  that  provides  a  record  of 
sending.  See  the  rule  filing,  SR-MSRB- 
94-5,  for  more  information  about  this 
amendment.]  Dealers  are  required  to 
submit  Form  G-37/G-38  to  the  MSRB  by 
the  last  day  of  the  month  following  the 
end  of  each  calendar  quarter.  These 
submission  dates  correspond  to  January 
31,  April  30,  July  31  and  October  31  of 
each  year.  There  is  no  fixed  timeframe 
for  submission  of  Form  G-37x.  However, 
if  a  dealer  wishes  to  rely  on  the  Form 
G-37X  exemption  from  the  Form  G-37/ 
G-38  submission  requirement  for  a 
particular  calendar  quarter.  Form  G-37x 
must  be  submitted  by  no  later  than  the 
submission  deadline  for  such  quarter. 
(May  24. 1994)     ~      "^ 

VI.4 

Q:  Under  what  circumstances  must 
Form  G-37/G-38  be  filed  with  the 
Board? 

A:  [Form  G-37  must  be  filed  with  the 
Board  if,  during  the  reporting  period,  (i) 
political  contributions  were  made  by 
those  entities  and/or  persons  subject  to 
rule  G— 37,  and/or  (ii)  the  dealer  engaged 
in  municipal  securities  business  with  an 
issuer,  as  defined  in  rule  G-37(g)(vii). 
Rule  G-37  attempts  to  sever  any 
connection  between  the  niaking  of 
contributions  and  the  awarding  of 
municipal  securities  business.  However, 
the  making  of  contributions  and  the 
resulting  awarding  of  municipal 
securities  business  may  not  come  within 
a  single  reporting  period.  Thus,  it  is 
important  that  information  on  political 
contributions  be  disclosed  even  if  no 
municipal  securities  business  was 
engaged  in  during  the  reporting  period. 
So  too,  it  is  important  to  disclose 


municipal  seoirities  business  even  if  no 
political  contributions  were  made 
during  the  reporting  period.  However,  a 
dealer  is  not  required  to  file  Form  G-37 
if  no  political  contributions  were  made 
and  the  dealer  did  not  engage  in 
municipal  securities  business  during  the 
reporting  period.]  Form  G-37/G-38 
must  be  submitted  to  the  Board  for  a 
calendar  quarter  if  ANY  one  of  the 
following  occurred:  (i)  reportable 
political  contributions  or  payments  to 
political  parties  were  made  during  the 
reporting  period,  unless  the  dealer  has 
previously  submitted  Form  G-37x  and 
the  submission  remains  effective;  (ii)  the 
dealer  engaged  in  municipal  securities 
business  during  the  reporting  period;  or 
(Hi)  the  dealer  used  consultants  during 
the  reporting  period  (i.e.,  new  or 
continuing  relationship  with 
consultants). 
(May  24, 1994) 
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VI.5 

Q:  Does  a  dealer  have  to  complete  the 
section  of  Form  G-37/G-38  concerning 
issuers  with  whom  the  dealer  has 
engaged  in  municipal  seciu-ities 
business  if  the  only  municipal  securities 
related  business  engaged  in  during  the 
reporting  period  was  as  a  selling  group 
member? 

A:  No.  Rule  G-37  does  not  define 
"municipal  securities  business"  to 
include  selling  group  member  activities. 
(May  24, 1994) 
VI.6 

Q:  Which  contributions  to  officials  of 
issuers  and  political  parties  of  states  and 
political  subdivisions  must  be  disclosed 
to  the  Board  on  Form  G-3  7/G-58? 

A:  Those  contributions  which  are 
required  to  be  recorded  pursuant  to  rule 
G-8(a)(xvi).  These  include  (i)  the 
contributions,  direct  or  indirect,  to 
officials  of  an  issuer  emd  to  political 
parties  of  states  and  political 
subdivisions  made  by  the  dealer  and 
each  PAC  controlled  by  the  dealer  (or 
controlled  by  any  municipal  finance 
professional  of  such  dealer);  (ii)  the 
contributions,  direct  or  indirect,  to 
officials  of  an  issuer  made  by  each 
municipal  finance  professional  and  non- 
MFP  executive  officer,  however,  such 
records  need  not  reflect  any 
contribution  made  by  a  municipal 
finance  professional  or  non-MFP 
executive  officer  to  officials  of  an  issuer 
for  whom  such  person  is  entitled  to  vote 
if  the  contributions  by  each  such 
person,  in  total,  are  not  in  excess  of 
$250  to  any  official  of  an  issuer,  per 
election;  and  (iii)  the  contributions, 
direct  or  indirect,  to  political  parties  of 
states  and  political  subdivisions  made 


by  all  municipal  finance  professionals 
and  non-MFP  executive  officers, 
however,  such  records  need  not  reflect 
those  contributions  made  by  any 
municipal  finance  professional  or  non- 
MFP  executive  officer  to  a  political 
party  of  a  state  or  political  subdivision 
in  which  such  persons  are  entitled  to 
vote  if  the  contributions  by  each  such 
person,  in  total,  are  not  in  excess  of 
$250  per  political  party,  per  year. 
(May  24, 1994)] 

(Q:  The  disclosiu-e  of  the 
compensation  arrangement  of  any 
person  employed  by  the  dealer  to  obtain 
or  retain  municipal  securities  business 
must  be  included  on  Form  G-37.  Does 
this  include  disclosure  of  the 
compensation  arrangements  of 
municipal  finance  professionals?] 

[A:  No.  The  Board  recently  filed  with 
the  SEC  an  amendment  to  the  rule  to 
clarify  this  point.  See  the  rule  filing, 
SR-MSRB-94-5,  for  more  information 
about  this  provision. 
(May  24, 1994)] 

VI.7 

Q:  May  non-dealers  (e.g.,  attorneys, 
independent  financial  advisors) 
voluntarily  submit  information  on 
political  contributions  and  other 
activities  to  the  Board? 

A:  Yes,  as  long  as  the  filing 
procedures  are  followed. 
(May  24,  1994) 

VI.8 

Q:  Will  the  Forms  G-37  submitted  to 
the  Board  be  available  for  public 
review? 

A:  Yes.  The  Forms  G-37/G-38  and 
Forms  G-37x  submitted  to  the  Board  are 
posted  on  the  Board's  Web  site  for 
viewing  (http://www.msrb.org).  In 
addition,  [0]one  copy  of  each  Form  G- 
37  will  be  maintained  at  the  Board's 
Public  Access  Facility  in  Alexandria, 
Virginia.  These  forms  will  be  available 
to  the  public  for  review  and 
photocopying.  The  Board  will  charge  20 
cents  per  page  plus  sales  tax,  if 
applicable,  for  photocopying. 
(May  24,  1994) 

[Q:  Will  the  Board  answer  telephone 
inquiries  as  to  whether  a  report  has  been 
filed?] 

[A:  Yes.  The  Board  will  maintain  a 
database  of  reports  filed  by  each  dealer 
(as  well  as  any  other  party  volimtarily 
submitting  information  on  political 
contributions),  so  that  any  member  of 
the  public  may  telephone  the  Board's 
offices  ♦o  inquire  whether  a  certain 
dealer  (or  other  party)  has  submitted  a 
report  pursuant  to  rule  G-37.  In  order  to 
further  enhance  public  access  to  this 
information,  the  Board  will  provide  a 


list  of  companies  that  offer  document 
retrieval  and  mailing  services. 
(May  24, 1994)] 

VI.9 

Q:  May  a  holding  company  submit  to 
the  Board  one  Form  G-37/G-38 
reflecting  information  for  various 
dealers  within  the  control  of  the  holding 
company? 

A:  No.  A  separate  Form  G-37/G-38 
must  be  submitted  for  each  dealer. 
(February  16, 1996) 

VI.IO 

Q:  Rule  G-3  7(e)  requires,  among  other 
things,  that  dealers  submit  information 
to  the  Board  on  Form  G-37/G-38  about 
the  municipal  securities  business  in 
which  they  engaged.  Is  information 
about  the  municipal  securities  business 
engaged  in  required  to  be  submitted  by 
all  syndicate  and  selling  group 
members,  or  is  it  only  the  responsibility 
of  the  manager(s)  to  submit  such 
information  on  behalf  of  the  syndicate? 

A:  All  manager(s)  and  syndicate 
members  (excluding  selling  group 
members)  must  separately  report  the 
municipal  securities  business  in  which 
they  engaged. 

(September  9,  1997) 

*        *       i*        *        » 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  SEC,  the  MSRB 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
MSRB  has  prepared  summaries,  set 
forth  in  Section  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Since  the  adoption  of  Rule  G-37.  on 
political  contributions  and  prohibitions 
on  municipal  securities  business,  the 
MSRB  has  received  numerous  inquiries 
concerning  the  application  of  the  rule. 
In  order  to  assist  the  municipal 
securities  industry  in  understanding 
and  complying  with  the  provisions  of 
the  rule,  the  MSRB  has  published  a 
series  of  interpretive  notices  that  set 
forth,  in  Q  &  A  format,  general  guidance 
on  Rule  G-37. 
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On  May  8,  2003.  amendments  to  Rule 
G-37  became  effective  concerning 
revisions  to  the  definition  of  mimicipal 
finance  professional  and  the  exemption 
process.  3  The  proposed  rule  change 
revises  certain  of  the  Rule  G-37  Qs  &  As 
to  reflect  the  new  rule  language  as 
contained  in  the  amendments,  primarily 
concerning  the  definition  of  mimicipal 
finance  professional.  The  proposed  rule 
change  also  revises  certain  Rule  G-37 
Qs  &  As  to  reflect  subsequent  changes 
to  the  rule  since  the  time  the  particular 
Qs  &  As  were  adopted.  In  addition,  the 
MSRB  has  been  publishing  the  Rule  G-  i 
37  Q^  &  As  in  chronological  order.  The 
proposed  rule  change  rearranges  the 
order  of  the  Qs  &  As  by  grouping  them 
by  subject  matter.  This  should  make 
their  presentation  more  helpful  to  users 
oftheQs&  As. 

2.  Basis 

The  MSRB  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B{b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 

be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade  *   *   * 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act  in 
that  it  provides  guidance  to  brokers, 
dealers  and  municipal  securities  dealers 
in  compljring  with  existing  MSRB  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furthe^ce  of  the 
purposes  of  the  Act  since  it  would  apply 
equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effiecttreness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  designated  this 
proposed  rule  change  as  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
-existing  Board  rule  under  Section 


3  Release  No.  34-47814  (May  8,  2003),  68  FR 
25917  (May  14.  2003). 


19(b)(3)(> .)  of  the  Act,*  which  renders 
the  proposed  rule  change  effective  upon 
receipt  of  this  filing  by  the  Commission. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  n  taking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretaryi  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washingtt)n,  DC  20549-0609.  Copies  of 
the  subm:  ssions,  all  subsequent 
eunendmc  nts,  all  written  statements 
with  resp  set  to  the  proposed  rule 
change  tb  at  are  filed  with  the 
Commiss  on,  and  all  written 
communi  nations  relating  to  the 
proposed  rule  change  between  the 
Commiss:  on  and  any  person,  other  than 
those  thai  may  be  withheld  from  the 
public  in  accordance  with  the 
provision  i  of  5  U.S.C.  552,  will  be 
available  "or  inspection  and  copying  in 
the  Comn  lission's  Public  Reference  ~ 
Room.  Co  pies  of  the  filing  will  also  be 
available  or  inspection  and  copying  at 
the  BoarcTs  principal  offices.  All 
submissic  ns  should  refer  to  File  No. 
SR-MSRi-2003-08  and  should  be 
submitted  by  December  9,  2003. 

For  the  ( 
Market  Reflation, 
authority.' 
Jonathan  <t.  Katz, 
Secretary. 

[FR  Doc.  0  1-28763  Filed  11-17-03;  8:45  am] 
BILUNG  COC  E  WIO-OI-P 


( lommission,  by  the  Division  of 
pursuant  to  delegated 


SMALL  B  USINESS  ADMINISTRATION 


[Declaration  of  Disaster  #3549] 
State  of  I  lelaware;  Amendment  #2 

In  acco  'dance  with  a  notice  received 
from  the  Department  of  Homeland 
Security4-Federal  Emergency 
Managen^nt  Agency,  effective  October 
23,  2003,  jthe  above  numbered 
declaration  is  hereby  amended  to  extend 
the  deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  ti  November  24,  2003. 

All  other  information  remains  the 
same,  i.e.i  the  deadline  for  filing 
applicatians  for  economic  injury  is  Jime 
21,2004.) 

(Catalog  o:  Federal  Domestic  Assistance 
Program  iips.  59002  and  59008). 


"ISU.S.i 
5  17CFR 


78s(b)(3)(A). 
00.30-3(a)(12). 


Dated:  NovembOT  12,  2003. 
Herbert  L.  Kfitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-28713  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  802S-01-I> 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3557] 
State  of  Washington 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  7, 
2003, 1  find  that  Chelan,  Clallam,  Grays 
Harbor,  Island,  Jefferson,  King,  Kitsap, 
Mason,  Okanogan,  Pierce,  San  Juan, 
Skagit,  Snohomish,  Thurston  and 
Whatcom  Counties  in  the  State  of 
Washington  constitute  a  disaster  area 
due  to  damages  caused  by  severe  storms 
and  flooding  occurring  on  October  15 
through  October  23,  2003.  Applications 
for  loans  for  physical  damage  as  a  result 
of  this  disaster  may  be  filed  until  the 
close  of  business  on  January  6,  2004  and 
for  economic  injury  until  the  close  of 
business  on  August  9,  2004  at  the 
address  listed  below  or  other  locally 
aimoimced  locations: 
Small  Business  Administration,  Disaster 

Area  4  Office,  P.O.  Box  13795, 

Sacramento,  CA  95853-4795. 
''In  addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Douglas, 
Ferry,  Grant,  Kittitas,  Lewis,  Lincoln, 
Pacific  and  Yakima  in  the  State  of 
Washington. 

The  interesTrates  are: 


Percent 

For  Physical  Damage: 

IHomeowners  with  credit  avail- 
able elsewhere  ..^ 

Homeowners     without     credit 
availat)le  elsewtiere  ^ 

5.125 
2.562 

Businesses  with  credit  available 
elsewtiere 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere 

6.199 
3.100 

Others  (Including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere 

5500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  availat>le  elsewhere 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  355706  and  for 
economic  injury  the  number  is  9X8400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  November  7,  2003. 

Cheri  L.  CaBnon. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-28714  Filed  11-17-03;  8:45  am] 

BOJJNG  CODE  802S-01-P 


SOaAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended; 
Computer  Matching  Program  (SSA/ 
De|»artment  of  Health  and  Human 
Servicas,  Administration  on  Chlldfwi 
and  Families,  Office  of  Child  Support 
Enforcement  (HHS/ACF/OCSE))  Match 
Number  1074 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  the  renewal  of  an 
existing  computer  matching  program 
which  is  scheduled  to  expire  on 
December  9,  2003. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  wiUi  the  Department  of 
Health  and  Himian  Services, 
Administration  on  Children  and 
Families,  Office  of  Child  Support 
Enforcement  (HHS/ACF/OCSE). 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  GJovemmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  The  matching  program 
will  be  effective  as  indicated  l^low. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  965-5328  or  writing  to  the 
Associate  Commissioner,  Office  of 
Income  Security  Programs,  200 
Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401. 
All  comments  received  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  the  Office 
of  Income  Security  Programs  as  shown 
above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  establishing  the 
conditions  under  which  computer 
matching  involving  the  Federal 
government  could  be  performed  and 
adding  certain  protections  for 


individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  ftuther  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matchhig 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register; 

(4)  Fmiiish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(5)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(6)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  November  7,  2003. 
Martin  H.  Geny, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Progmms. 

Notice  of  Computer  Matching 
Program,  Health  and  Human  S^vices 
(HHS)/ Administration  on  Children  and 
Families  (ACF)/Office  of  Child  Support 
Enforcement  (OCSE)  with  the  Social 
Security  Administration  (SSA). 

A.  Participatiiig  Agencies 
SSA  and  OCSE. 

B.  Purpose  of  the  Matching  Program 

The  matching  program  is  designed  to 
assist  &SA  in  establishing  or  verifying 
eligibility  and/ or  payment  amoimts 
imder  the  Supplemental  Security 
Income  (SSI)  program,  as  authorized  by 
the  Social  Security  Act  and  by  the 
Privacy  Act.  Under  the  matching  ' 
program,  SSA  will  obtain  quarterly 
wage,  new  hire,  or  unemployment 
insm-ance  information  from  OCSE. 


C  Categories  of  Records  and 
Individiials  Covered  by  the  Matching 
Program 

On  the  basis  of  certain  identifying 
information  as  provided  by  SSA  to 
OCSE,  OCSE  will  provide  SSA  with 
electronic  files  containing  Quarterly 
Wage,  New  Hire  and  Unemployment 
Insurance  information  in  National 
Directory  of  New  Hires  of  its  Federal 
Parent  Locator  Service  system  of 
records.  SSA  will  then  match  the  OCSE 
data  with  title  XVI  payment  information 
maintained  in  Supplemental  Security 
Income  Record  and  Special  Veterans 
Benefits  system  of  records. 

D.  Inclosive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  OMB,  or  30  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

IFR  Doc.  03-28757  Filed  11-17-03;  8:45  amj 
BRIMG  CODE  4191-a2-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Final  Environmental  Impact  Statement; 
Jaffarson  and  Lawria  &  Clark  Counties, 
MT 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  availability. 


SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  and  the  Montana  Environmental 
Pohcy  Act  (MEPA) ,  the  FHWA,  in 
cooperation  with  the  Montana 
Department  of  Transportation  (MDT), 
has  prepared  a  Final  Environmental 
Impact  Statement  (FEIS)  for  proposed 
transportation  improvements  along  the 
1-15  Corridor  in  Lewis  &  Clark  and 
Jefferson  Counties,  Montana.  The 
alternative  evaluated  in  the  FEIS 
include  the  Preferred  Alternative 
(Alternative  1),  Alternative  2  and  the 
No-Action  Alternative,  and  their 
associated  social,  economic  and 
environmental  impacts.  Interested 
citizens  are  invited  to  review  the  Final 
EIS  and  submit  comments.  Copies  of  the 
Final  EIS  may  be  obtained  by 
telephoning  or  writing  the  contact 
persons  listed  below  under  the  FOR 
further  INFORMATION  CONTACT  heading. 
Public  reading  copies  of  the  Final  EIS 
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are  available  at  tbe  locations  listed 
under  SUPPLEMENTARY  INFORMATION. 
DATES:  A  30-calendar-day  public  review 
period  will  be^  on  November  21, 
2003.  Written  comments  on  the 
alternatives  and  impacts  to  be 
considered  must  be  received  by  MDT  by 
December  22,  2003. 
ADDRESSES:  Written  comments  on  the 
Final  EIS  should  be  addressed  to  Mr. 
Mark  Studt,  P.E.,  Project  Manager, 
Montana  Department  of  Transportation, 
2701  Prospect  Avenue,  Helena,  MT 
59601.  Mr.  Studt's  e-mail  address  is 
mstudt@state.mt.us.  Copies  of  the  Final 
EIS  are  available  for  public  inspection 
and  review  at  the  locations  provided  in 
the  SUPPtEMENTARY  INFORMATION  section 
below. 
FOR  FURTHER  INFORMATKM  CONTACT:  To 

request  copies  of  the  Final  EIS  or  for 
additional  information,  contact  Mr. 
Mark  Studt,  Project  Manager,  Montana 
Department  of  Transportation,  2701 
Prospect  Avenue,  Helena  MT,  59601, 
Telephone:  (406)  444-9191,  or  Mr.  Carl 
}ames.  Transportation  Specialist,  FHWA 
Montana  Division,  2880  Skyway  Drive, 
Helena  MT,  59602,  Telephone:  (406) 
449-5302,  extension  238. 
SUPPi^MENTARY  INFORMATION:  Copies  of 
the  Final  EIS  are  available  in  hard  copy 
format  for  public  inspection  at: 

•  Montana  Department  of 
Transportation,  Environmental  Services, 
2701  Prospect  Avenue,  Room  111, 
Helena  MT.  59601,  406-444-0804. 

•  Federal  Highway  Administration, 
Montana  Division  Office,  2880  Skyway 
Drive,  Helena,  MT  59602,  406-449- 
5302. 

•  Jefferson  County,  Clerk  &  Recorder's 
Office,  Jefferson  County  Courthouse, 
Boulder,  MT  59632,  406-225-4020. 

•  Lewis  &  Clark  County,  City  and 
County  Transportation  Office,  City  and 
County  Building,  Room  404,  316  North 
Park,  Helena,  MT  59601,  406-447-8457. 

•  East  Helena  Qty  Hall,  City  Clerk's 
Office,  7  E.  Main  St.,  East  Helena,  MT 
59635,  406-227-5321. 

•  Rossiter  Elementary  School,  1497  E. 
Sierra  Road,  Helena,  MT  59602,  406- 
447-6860. 

•  Lewis  &  Clark  Coimty  Library,  120 
S.  Last  Chance  Gulch,  Helena,  MT 
59601, 406-447-1690. 

•  Boulder  Community  Library,  202 
South  Main,  Boulder,  MT  59632, 406- 
225-3241. 

•  Broadwater  Community  Library, 
201  North  Spruce.  Townsend,  MT 
59644,  406-266-5060. 

•  Clancy  Library,  6  North  Main, 
Clancy,  MT  59634,  406-933-5254. 

•  Bob's  Valley  Market,  7507  N. 
Montana  Avenue,  Helena,  MT  59602, 
406-458-5140. 


•  Mon  ana  City  Store,  1  Jackson  Creek 
Road,  Mo  atana  City,  MT  59634.  406- 
442-662E . 

•  Carte  r  &  Burgess.  Inc..  707  17th 
Street,  Su  ite  2300,  Denver.  CO  80202, 
303-820-  4894. 

To  receive  a  copy  of  the  FEIS  on  CD 
or  on-lin< ,  please  contact  Mr.  Mark 
Studt  at  t  le  address  provided  above. 

Backgrou  nd 

The  Fii  lal  EIS  provides  a  detailed 
evaluatio  i  of  the  proposed 
transport  ition  improvements  along  1-15 
between  I  he  Montana  City  interchange 
and  the  L  Jicoln  Road  interchange  and 
identifies  a  Preferred  Alternative.  The 
study  are  i  lies  within  the  city  of  Helena, 
and  in  Le  ms  &  Clark  and  Jefferson 
Counties,:  MT.  The  study  area  extends 
approxiniately  19  kilometers  (12  miles) 
£rom  Refe  rence  Post  187  to  Reference 
Post  200.  The  Final  EIS  includes  an 
examinat  on  of  purpose  and  need, 
alternatives  evaluated,  travel  demand, 
affected  e  avironment,  environmental 
conseque  ices,  and  mitigation  measures 
as  a  resul  of  the  improvements  under 
consideration.  The  identified  Preferred 
Altematii'e  (Alternative  1),  Alternative  2 
and  a  No-  Action  Alternative  are 
presentee  in  the  Final  EIS. 

The  Pr«  ferred  Alternative  (Alternative 
1)  is  a  coiaposite  of  transportation 
improveo  lents  including  a  new  South 
Helena  io  terchange  and  a  new  northern 
interchai]  »e  at  Custer  Avenue.  This 
altemativ  i  is  designed  to  optimize 
corridor  t  ransportation  improvement 
without  i  icurring  undesirable 
environni  ental  impacts.  This  alternative 
is  enhanc  ed  by  including  five 
supportir  g  elements  to  complete  the 
proposed  improvements.  The  major 
compone  its  of  the  alternative  are: 

•  New  interchange  at  South  Helena 

•  Inter  :hange  improvements  at 
Capitol 

•  New  interchange  at  Custer  Avenue 

•  Conaeptual  design  for  widening  of 
Custer  A\  enue  between  N.  Montana 
Avenue  a  ad  N.  Washington  Street 
includes  bur  travel  lanes  with  a 
median/t  im  lane  and  bicycle/ 
pedestriai  envelopes.  Final  design  will 
determini  >  the  exact  configuration. 

•  Cons  truction  of  two  auxiliary  lanes 
(each  din  ction)  on  1-15  between  Custer 
Avenue  a  nd  the  Capitol  interchange 
plus  appoopriate  transitions  for  adding 
and  dropping  the  auxiliary  lanes  (to  be 
determined  in  final  design). 

•  Mindr  realignment  of  east  side 
Frontage  Road  at  Custer  Avenue. 

•  Replacement  of  the  twin  1-15 
bridges  over  the  Montana  Rail  Link 
railroad. 

•  Supporting  elements: 


•  Montana  City  interchange 
improvements 

•  Connect  west  side  Frontage  Road 
between  Montana  City  and  Colonial 
Drive 

•  Broadway  onderpass  for  pedestrian 
and  bicycle  use 

•  Widen  Cedar  Street  to  five  lanes 
from  1-15  to  N.  Montana  Avenue 

•  Lincoln  Road  interchange 
improvements 

The  FHWA,  MDT,  and  other  local 
agencies  invite  interested  individuals~, 
organizations,  and  Federal,  State,  and 
local  agencies  to  comment  on  the 
evaluated  alternatives  and  associated 
social,  economic,  or  enviroimiental 
impacts  and  mitigation  measures  related 
to  the  alternatives. 

Issued  on:  November  10,  2003. 
Dale  W.  Pankon, 

Program  Development  Engineer,  Montana 
Division,  Federal  Highway  Administration, 
Helena,  Montana. 

[FR  Doc.  03-28740  Filed  11-17-03;  8:45  am] 

BILLING  CODE  4910-22-11 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  Number  MARAD  2003 16515] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FREDERICA  LAITSr. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vesselr  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16515  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  efiiect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 


the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
December  18,  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16515. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PI^-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docimiepts  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  FREDERICA  LADY 
is: 

hitended  Use:  "Weekly  bareboat  and 
crewed  charters  to  friends, 
acquaintances  and  business  associates." 

Geographic  Region:  "Norfolk,  VA  to 
Key  West,  FL." 

Dated:  November  12,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-28774  Filed  11-17-03;  8:45  am] 

BHJLING  CODE  4»1»-«1-P 
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DEPARTMENT  OF  TRANSPORTATION 
Marttime  Administration 
[Doclwt  NumtMr  MARAD  2003 16517] 

Requestad  Administrative  Waiver  of 
the  Coastwise  Trade  l.aws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  pubUc  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Freedom  of  Flight. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 


of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-1651 7  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  hav^  an 
imduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
December  18,  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  niunber  MARAD-2003  16517. 
.  Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PI^-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  hoUdays.  An 
electronic  version  of  this  dociunent  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov.      " 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)366-0760. 
SUPPLEMENTARY  INFORMATXM:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  Freedom  of  Flight 
is: 

Intended  Use:  "Recreational  use  in 
limited  coastal  charter  and  sail  training 
for  not  more  than  10  passengers." 

Geographic  Region:  "East  Coast  from 
Virginia  to  Maine,  and  the  U.S.  Virgin 
Islands." 


Dated:  November  12,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-28769  Filed  11-17-03;  8:45  am] 

HLUNG  CODE  4eiO-«1-4> 


DEPARTMENT  OF  TRANSPORTATKM 

Marttfane  Administration 
Ptoetol  Number  MAflA0 16516] 

Requested  Administrathre  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
GITANE. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16516  at 
http://dms.dot.gov.  Interested  parties 
may  conmient  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver' 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
December  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16516. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submii/.  All  coounents 
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will  become  part  of  thisniocket  and  will 
be  available  for  inspection  and  copying 
at  tbe  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  througb 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INPORMATK>N  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)  366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  GITANE  is: 

Intended  Use:  "sailing  and  scuba 
diving." 

Geographic  Region:  "Texas." 

Dated:  November  12,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C  Richard, 

Secretary.  Maritime  Administration. 
IFR  Doc.  03-28772  Filed  11-17-03;  8:45  am] 

BRXMG  COOE  4910-S1-P 


DEPARTMENT  OF  TRANSPORTATION 

MarKime  Administration 

(Docket  Numbw  MARAD  2003  16511] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
'  ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
KIWI. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  imder 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MAKAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16511  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  imduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 


U.S.-flag  1  essels  in  that  business,  a 
waiver  Wi  1  not  be  granted.  Comments 
should  re  er  to  the  docket  number  of 
this  notic*  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
applicatioii,  and  address  the  waiver 
criteria  giien  in  §  388.4  of  MARAD's 
regulatioi^  at  46  CFR  part  388. 

DATES:  Supmit  comments  on  or  before 
DecemberjlS,  2003. 
ADORESSE$:  Comments  should  refer  to 
docket  nutnber  MARAD-2003  16511. 
Written  c«  imments  may  be  submitted  by 
hand  or  b   mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Departme  it  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  i  iso  send  comments 
electronic  dly  via  the  Internet  at  http:// 
dmses.doi  .gov/submit/.  All  comments 
will  becor  le  part  of  this  docket  and  will 
be  availah  e  for  inspection  and  copying 
at  the  abo  re  address  between  10  a.m. 
and  5  p.m  ,  E.T.,  Monday  through 
Friday,  ex  :ept  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docum  snts  entered  into  this  docket 
is  availab!  e  on  the  World  Wide  Web  at 
http:// dmf.dot.gov. 

FOR  FURTtlER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administtation.  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590l  Telephone  (202)  366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vesseliCIWI  is: 

Intende  d  Use:  "Sight-seeing,  sail 
training/h  Dat  handling,  navigation,  ^ 
coastal  criising". 

Geograi  )hic  Region:  "California". 

Dated:  N  )vember  13,  2003. 

By  order  of  the  Maritime  Administrator. 
loel  C.  Ric  tard. 

Secretary, .  iariUme  Administration. 
[FRDoc.  O;  -28771  Filed  11-17-03;  8:45  am] 
BILUNG  COa  :  48ia-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003  16513] 

Requestflp  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  I  laritime  Administration, 
Departmebt  of  Transportation. 
ACTION:>Idvitation  for  public  comments 
on  a  requi  isted  administrative  waiver  of 
the  Coast  vise  Trade  Laws  for  the  vessel 
LUCKY  L\DY. 


SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  Coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16513  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
December  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAP-2003  16513. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PLr-401, 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  doctmients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington,     .~ 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  LUCKY  LADY  is: 

Intended  Use:  "My  wife  and  I  live  on 
San  Juan  Island  in  Washington  State  ..•  j.r- 
where  we'tunagoestshouse.  We  would*.    > 


like  to  be  able  to  use  our  boat  to  service 
guests." 

Geographic  Region:  "Washington 
State." 

Dated:  November  12,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard,  - 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-28773  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
[Doclcat  Numbw  MARAD  2003 16514] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SORCERER  n. 


SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295.  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
.  MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16514  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD 's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003). 
that  the  issuance  of  the  waiver  will  have 
an  imduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
December  18,  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16514. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 


Department  of  Transportation,  400  7th 
St.,  SW,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  docimients  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  SORCERER  II  is: 

Intended  Use:  "Domestic  and 
International  Oceanographic  research." 

Geographic  Region:  "Cape  Cod 
(Massachusetts)  to  Florida  Keys." 

Dated:  November  12,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-28776  Filed  11-17-03;  8:45  am] 
nUJNG  CODE  4910-S1-I> 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
[Dociwt  NumbM-  MARAD  16512] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l.aws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Y2. 


SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295.  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16512  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 


accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
December  18.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  16512. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation,  400  7th  - 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  cop)ang 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  docimient  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)  366-0760. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  Y2  is: 

Intended  Use:  "Operate  the  vessel  as 
Twin  Adventiues  Sailing  School,  Inc." 

GeograpAic  i?egion.  "Coastal  waters  of 
the  Eastern  United  States  and 
Intracoastal  Waterway." 

Dated:  November  13,  2003. 
By  order  of  the  Maritime  Administrator. 
Joel  C  Richard. 

Secretary,  Maritime  Admiiustmtion. 
(FR  Doc.  03-28770  Filed  11-17-03;  8:45  am) 

BaXMG  CODE  4«10-S1-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  HIgliway  Traffic  Safety 
Admlnistraftion 

[Doclwt  No.  NHTSA-2003-16508] 

Notica  Of  Racaipt  Of  Patition  for 
Daciaion  That  Nonconforming  2000  MV 
Auguata  F4  Motorcyclaa  Ara  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconfomling  2000  MV 
Augusta  F4  motorcycles  are  eligible  for 
importation. 

SUMMARY;  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2000  MV 
Augusta  F4  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  injto  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
OATCS:  The  closing  date  for  comments 
on  the  petition  is  December  18,  2003. 

ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St,  SW..  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.]  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Regi^r 
published  on  April  11,  2000  (Voliune 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Badcground 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 


substantia  ly  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  s  de  in  the  United  States, 
certified  u  nder  49  U.S.C.  30115,  and  of 
the  same  i  lodel  year  as  the  model  of  the 
motor  veil  icle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  p  irsuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  potice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunSy  to  comment  on  the  petition. 
At  the  close  of  the  conunent  period, 
NHTSA  dfecides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  jvbether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publisheslthis  decision  in  the  Federal 
Register.  I , 

Superbike  Racing,  Inc.  of  Atlanta, 
Georgia  ('  SRI")(Registered  Importer  1- 
286)  has  i  etitioned  NHTSA  to  decide 
whether  i  on-U.S.  certified  2000  MV 
Augusta  P4  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  t  lat  SRI  believes  are 
substantii  Uy  similar  are  2000  MV 
Augusta  1 4  motorcycles  that  were 
manufact  u^d  for  importation  into  and 
salb  in  th(  i  United  States  and  certified  by 
their  man  iifacturer,  Cagiva  Motor  S.p.A., 
as  confon  aing  to  all  applicable  Federal 
motor  vel  icle  safety  standards. 

The  pel  itioner  claims  that  it  carefully 
comparec  non-U.S.  certified  2000  MV 
Augusta  1 4  motorcycles  to  their  U.S. 
certified  ( ounterparts,  and  found  the 
vehicles  1 3  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vel  icle  safety  standards. 

SRI  sut  mitted  information  with  its 
petition  ii  itended  to  demonstrate  that 
non-U.S.  :ertified  2000  MV  Augusta  F4 
motorcyc  es,  as  originally 
manufact  ired,  conform  to  many  Federal 
motor  vel  dele  safety  standards  in  the 
same  mai  iner  as  their  U.S.  certified 
counterpi  irts,  or  are  capable  of.being 
readily  al  tered  to  conform  to  those 
standards . 

Specifically,  the  petitioner  claims  that 
non-U.S.  fcertified  2000  MV  Augusta  F4 
motorcycies  are  identical  to  their  U.S. 
certified  Counterparts  with  respect  to 
compliance  with  Standard  Nos.  106 
Brake Ha^es,  111  flearvieiv Mirrors,  116 
BraJce  Fltiid,  119  New  Pneumatic  Tires 
for  Vehicies  other  than  Passenger  Cars, 
122  Motatcycle  Brake  Systems,  and  205 
Glazing  materials. 

The  petitioner  also  contends  that  the 
vehicles  ire  capable  of  being  readily 


altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies,  which  incorporate  DOT 
certified  headlamps;  (b)  replacement  of 
all  stop  lamp  and  directional  bulbs  with 
ones  that  are  certified  to  DOT 
requirements;  (c)  replacement  of  all 
lenses  with  ones  that  are  certified  to 
DOT  requirements. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S.- 
model  speedometer  reading  in  miles  per 
hour  and  a  U.S.-model  odometer 
reading  in  miles. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL— 401 ,  400 
Seventh  Street,  SW.,  Washington,  DC   .^ 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  iaction  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  13,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement 
[FR  Doc.  03-28611  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  4»10-S».P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtmay  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-1 651 0] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1999- 
2003  Ducati  748  and  916  Motorcycles 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999-2003 
Ducati  748  and  916  motorcycles  are 
eligible  for  importation. 

SUMMARY:  This  dociunent  annoimces 
receipt  by  the  National  Highway  Traffic 
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Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999-2003 
Ducati  748  and  916  motorcycles  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  18,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  firom  9  am  to 
5  pm.]  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Nimiber  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATK)N:  ^ 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactiired  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originaUy  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Superbike  Racing,  Inc.  of  Atlanta, 
Georgia  ("SRI")(Registered  hnporter  1- 
286)  has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  1999-2003 
Ducati  748  and  916  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  that  SRI  believes 
are  substantially  similar  are  1999-2003 
Ducati  748  and  916  motorcycles  that 
were  manufactured  for  importation  into 
and  sale  in  the  United  States  and 
certified  by  their  manufacturer,  Ducati 
Motor  S.p.A.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1999-2003 
Ducati  748  and  916  motorcycles  to  their 
U.S.  certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

SRI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999-2003  Ducati  748 
emd  916  motorcycles,  as  originally 
manufactiued,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  cledms  that 
non-U.S.  certified  1999-2003  Ducati  748 
and  916  motorcycles  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses.  Ill  Reaiview 
Mirrors,  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  122  Motorcycle  Brake 
Systems,  and  205  Glazing  Materials. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies,  which  incorporate  DOT 
certified  headlamps;  (b)  replacement  of 
all  stop  lamp  and  directional  bulbs  with 
ones  that  are  certified  to  DOT 
requirements;  (c)  replacement  of  all 
lenses  with  ones  that  are  certified  to 
DOT  requirements. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S.- 
model  speedometer  reading  in  miles  per 


hour  and  a  U.S.-model  odometer 
reading  in  miles. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  13,  2003. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-28812  Filed  11-17-03;  8:45  am] 

BILUNG  C006  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportatlon  Board 
[STB  Hnance  Docket  No.  34428] 

Port  Authority  of  New  York  and  New 
Jersey— Petition  for  Declaratory  Order 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Institution  of  declaratory  order 
proceeding;  request  for  comments. 

SUMMARY:  The  Surface  Transportation 
Board  is  instituting  a  declaratory  order 
proceeding  and  requesting  comments  on 
the  petition  of  the  Port  Authority  of 
New  York  and  New  Jersey  (Port 
Authority)  for  an  order  declaring  that 
the  construction  by  petitioner  of  a 
connector  between  die  line  of  the  former 
Staten  Island  Railroad  (SIRR)  and  the 
rail  lines  owned  and  operated  by 
Norfolk  Southern  Railway  Company 
(NS),  CSX  Transportation,  hic.  (CSX), 
and  Consolidated  Rail  Corporation 
(Conrail),  and  any  operation  over  this 
newly  constructed  connector,  do  not 
constitute  the  extension  of  a  line  of 
railroad  and  require  no  Board  approval. 
DATES:  Any  interested  person  may  file 
with  the  Board  written  comments 
concerning  the  Port  Authority's  petition 
by  December  18^  2003.  Replies  will  be 
due  on  January  7,  2004. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Finance  Docket  No.  34428  to:  Siuface 
Transportation  Board,  1925  K  Street, 
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NW.,  Washington,  DC  20423-0001.  In 
Addition,  send  one  copy  of  any 
conunents  to  petitioner's  representative: 
Paul  M.  Donovan,  LaRoe,  Winn, 
Moerman  &  Donovan,  4135  Parkglen 
Ckmrt,  NW.,  Washington,  DC  20007. 
FOR  FURTHER  mFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at: 
(800)  877-8339.) 
SUPPtfMENTMlY  INFORMATKm:  By 
petition  filed  on  October  22j  2003,  the 
Port  Authority  asks  the  Board  to  issue 
an  order  declaring  that  the  construction 
and  operation  of  a  connector  between 
the  SIRR  line  and  the  Chemical  Coast 
Secondary  Line  >  will  not  constitute  an 
extension  of  a  line  of  railroad  nor  the 
construction  of  an  additional  line  of 
railroad  that  would  require  Board 
approval. 

The  Port  Authority  states  that  the 
SIRR  was  abandoned  in  1990  and  1991, 
and  that  the  Port  Authority  and  the  City 
of  New  York  ^  have  acquired  the  rail 
lines  necessary  to  revitalize  the  SIRR. 
Petitioner  further  indicates  that  the 
revitalized  SIRR  will  not  extend  west  of 
the  New  Jersey  Tiumpike,  but  will 
connect  to  the  Chemical  Coast 
Secondary  Line  by  way  of  the  newly 
constructed,  far  more  efficient 
connector. 

The  Port  Authority  states  that  the 
connector  will  consist  of  a  new  single- 
track  rail  alignment  approximately 
3,650  feet  long.3  The  Port  Authority 
asserts  that  this  connector  will  replace 
the  various  other  connections  that  have 
existed  between  the  SIRR  and  NS,  CSX, 
and  Conrail  lines  at  Cranford,  Linden, 
and  Bayway,  NJ,  and  the  connections 
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1  Connil  owns  the  Chemical  Coast  Secondary 
Line  and,  as  a  result  of  that  ownership,  has  the  right 
to  operate  over  it.  Moreover,  because  this  line  is 
part  of  the  North  Jersey  Shared  Assets  Area,  CSX 
•nd  NS  also  have  the  right  to  operate  over  it.  See 
CSX  Corp.  et  al. — Control — Coniail  Inc.  et  al..  3 
S.T.B.  196,  22B  (1998). 

2  According  to  the  Port  Authority,  this 
construction  project,  called  the  Staten  Island 
Railzoad  Reactivation  Pro)ect,  is  one  part  of  a  plan 
for  reactivation  of  the  operations  of  the  former 
SnUt  Petitioner  indicates  that  it  will  soon  file  a 
notice  of  a  modified  certificate  of  public 
convenience  and  necessity  pursuant  to  49  CFR 
1150.21-.24,  advising  of  the  designation  of  CSX  and 
NS  ••  the  modified  certificate  operators  of  certain 
line*  of  the  SRRthat  had  been  abandoned  and  then 
acquired  by  the  City  of  New  York  and  the  State  of 
New  Jersey.  Also,  on  October  29,  2003,  the  New 
YortCity  Economic  Development  Corporation 
(NYCEDC),  which  mani^es  the  New  York 
properties  of  the  former  SIRR  on  behalf  of  New 
Yock  City,  filed  a  petition  bx  a  declaratory  order 
with  reepoct  to  the  proposed  construction  of 
switching,  industrial  lead,  and  spur  track  on  the 
Ttevis  Branch  of  the  former  SIRR. 

'The  project  will  also  mtail  the  construction  of 
two  new  bridge*  and  the  rehabilitation  of  an 
•xiatiag  (teel  viaduct. 


provided  by  car  float  between  St.  George 
and  Port '.  vory,  NY,  and  Port  Newark, 
NJ.4 

Under  -  9  U.S.C.  10901(a),  Board 
approval  s  required  in  situations  where 
a  person  i  dshes  to  "(1)  construct  an 
extension  to  any  of  its  railroad  lines;  [or] 
(2)  constr  ict  an  additional  railroad  line; 
*  *  *"  A  xording  to  the  Port  Authority, 
"the  final  test  in  determining  whether 
proposed  trackage  constitutes  an 
extension,  is  whether  the  effect  of  the 
new  trackage  is  to  extend  substantially 
the  line  o  a  carrier  into  new  territory," 
citing  Cit\  ■  of  Detroit  v.  Canadian 
National  \y.  Co.,  et  al,  9  I.C.C.2d  1208 
(1993).  affd  sub  nom.  Detroit/Wayne 
County  P6rt  Authority  v.  ICC,  59  F.3d 
1314(D.dCir.  1995). 

The  Poll  Authority  argues  that  the 
proposed  ponnector  does  not  involve 
the  constrtiction  of  an  "extension"  of  a 
line  of  rai  road,  nor  does  it  constitute  an 
"addition  J"  line,  the  construction  of 
which  wo  Lild  require  Board  approval. 
Rather,  pe  titioner  argues  that  the 
connector  merely  permits  a  more 
efficient  c  innection  than  those  that 
have  histc  rically  existed  and  which 
could  be  Inactivated  without  Board 
approval.  jSpecifically,  the  Port 
Authority  maintains  that  it  controls  and 
could  rea(  tivate  the  Port  Ivory  and  Port 
Newark  Port  Authority  float  bridges, ^  to 
form  a  roi  te  that  parallels  the  route 
provided  ly  the  proposed  connector, 
without  B  jard  approval.^  According  to 
the  Port  A  uthority,  construction  of  3ie 
connector  will  neither  open  up  new 
traffic  rou  as  nor  expand  service  into 
new  territ  )ry. 

Finally,  the  Port  Authority  requests 
expedited  consideration  of  its  request  so 
that  the  S!  RR  reactivation  project  may 
advance  as  quickly  as  possible.  The  Port 
Authority  telaims  that  ihe  Howland 
Hook  Container  Terminal,  Inc. 
(Howland  Hook),  located  on  Staten 
Island,  N\ ,  is  at  a  severe  competitive 
disadvant  ige  compared  to  other  major 
container  terminals  on  the  Atlantic 


■*  Prior  to  it !  abandonment  in  1991 ,  the  SIRR 
interchanged  freight  with  several  rail  carriers  via 
car  float  opei  itions.  These  operations,  also  called 
lightering,  ei  iployed  various  types  of  towed  or  self- 
propelled  flo  iting  equipment.  Car  floats  with 
railroad  trad  s  were  towed  between  waterfront 
terminals  on  Ihe  New  York  Harbor.  A  system  of 
tracks  served!  the  piers  at  the  terminals,  allowing 
rail  cars  to  b4  moved  from  the  car  floats,  over  float 
bridges,  to  thfc  terminals.  In  1934,  the  ICC  held  that 
the  term  "raifcoad"  includes  "all  *  •   •  lighters 
*  *  *  used  m/  or  operated  in  coimection  with  any 
railroad,"  anc  that  the  term  "transportation" 
includes  "vMsels  and  all  instrumentalities  and 
frKdlities  of  shipment  or  carriage."  Lighterage  Cases, 
203  I.CC  48i,  511-12  (1934). 

^Petitionen  notes,  however,  that  it  would  not  be 
economicalljl  feasible  to  do  so. 

"Accordini  to  petitioner,  these  parallel  routes 
have  the  same  origins  and  destinations  and  serve 
the  same  shif  pers. 


Coast  in  that  it  does  not  have  direct  rail 
service.  Petitioner  maintains  that,  as  a 
result,  containers  handled  at  Howland 
Hook  must  be  drayed  to  intermodal  rail 
facilities  in  New  Jersey,  producing  a 
great  deal  of  truck  traffic  in  an  already 
congested,  non-attainment  air  quality 
area.  This  results  in  significant  drayage 
costs  for  Howland  Hook  and  negative 
environmental  consequences. 

By  this  notice,  the  Board  is  requesting 
comments  on  the  Port  Authority's 
petition. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.  dot.gov. 

Decided:  November  12,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venion  A.  Williams, 
Secretary. 
(FTl  Doc.  03-28753  Filed  11-17-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doctet  No.  AB-33  (Sub-No.  208X)] 

Union  Pacific  Railroad  Company— 
AtMindonment  Exemption— In  (Marshall 
County,  KS 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
an  8.13-mile  line  of  railroad  from 
milepost  133.13  near  Marysville  to 
milepost  125.00  near  Marietta,  in 
Marshall  Coimty,  KS.  The  line  traverses 
United  States  Postal  Service  Zip  Code 
66508. 

UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  fovor  of  complainant  within 
the  2-year  poriod;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  \mdet 
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Oregon  Short  Line  B.  Co.-^ 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  OFA  has 
been  received,  this  exemption  will  be 
effective  on  December  18,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, ^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  November  28, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  8, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  101  North 
Wacker  Drive,  Room  1920  Chicago,  IL 
60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
November  21,  2003.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1539.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.]  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 


>  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accolnpanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(f}(25). 


that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  November  18,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  November  10,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiams, 
Secretary. 
[FR  Doc.  03-28629  Filed  11-17-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  ORAB  Review; 
Comment  Request 

November  10,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  18,  2003 
to  be  assured  of  consideration. 

Departmental  Offices/Ofifice  of 
International  Monetary  and  Financial 
Policy 

OMB  Number:  1505-0010. 

Form  Number:  FC-2. 

T^pe  of  Review:  Extension. 

Title:  Monthly  Consolidated  Foreign 
Currency  Report  of  Major  Market 
Participants. 

Description:  Collection  of  information 
on  Form  FC-2  is  required  by  law.  Form 
FC-2  is  designed  to  collect  timely 
information  on  foreign  exchange 
contracts  purchased  and  sold;  foreign 
exchange  futures  piurchased  and  sold; 
foreign  currency  options  and  net  delta 
equivalent  vsilue;  foreign  currency 
denominated  assets  and  liabilities;  net 
reported  dealing  position. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
21. 


Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden:. 
1,008  hours. 

OMB  Number:  1505-0012. 

Form  Number:  FC-1. 

Type  of  Review:  Extension. 

Title:  Weekly  Consolidated  Foreign 
Ciurency  Report  of  Major  Market 
Participants. 

Description:  Collection  of  information 
on  Form  FC-1  is  required  by  law.  Form 
FC-1  is  designed  to  collect  timely 
information  on  foreign  exchange  spot, 
forward  and  futures  purchased  and  sold; 
net  options  position,  delta  equivalent 
value  long  or  short;  net  reported  dealing 
position  long  or  short. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
21. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Weekly. 

Estimated  Total  Reporting  Burden: 
1,092  hours. 

OMB  Number:  1505-0014. 

Form  Number:  FC-3. 

Type  of  Review:  Extension. 

Title:  Quarterly  Consolidated  Foreign 
Currency  Report. 

Description:  Collection  of  information 
on  Form  FC-3  is  required  by  law.  Form 
FC-3  is  designed  to  collect  timely 
information  on  foreign  exchange 
contracts  purchased  and  sold;  foreign 
exchange  futures  purchased  and  sold; 
foreign  currency  denominated  assets 
and  liabilities;  foreign  currency  options 
and  net  delta  equivalent  value. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
51. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
1,632  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  11000, 1750  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235;  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-28777  Filed  11-17-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Intomal  Revmue  Service  _ 

[EE-1 11-80] 

Proposed  Collection:  Comment 
Request  for  Regulation  Project 

AfiENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-1 11-80  (TD 
8019),  Public  Inspection  of  Exempt 
Organization  Retiuns  {§  301.6104(b)-l). 
DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004 
to  be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  room  6411,  111 l  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
af  (202)  622-3945,  or  through  the 
Internet  at  CAROL.A.SAVAGE:@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Public  Inspection  of  Exempt 
Organization  Retiuns. 

OMB  Number:  1545-0742. 

Regulation  Project  Number:  EE-1 1 1- 
80. 

Abstract:  Internal  Revenue  Code 
section  6104(b)  authorizes  the  IRS  to 
make  available  to  the  public  the  retiuns 
required  to  be  filed  by  exempt 
organizations.  The  information 
requested  in  section  301.6104(b)-l(b)(4) 
of  this  regulation  is  necessary  in  order 
for  the  IRS  not  to  disclose  confidential 
business  information  furnished  by 
businesses  which  contribute  to  exempt 
black  lung  trusts. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation.. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
22. 


Estima  ed  Time  Per  Respondent:  1 
hour. 

Estima  ed  Total  Annual  Burden 
Hours:  22 . 

The  fol  owing  paragraph  applies  to  all 
of  the  col  ections  of  information  covered 
by  this  m  tice: 

An  agei  icy  may  not  conduct  or 
sponsor,  tnd  a  person  is  not  required  to 
respond  tp,  a  collection  of  information 
unless  thi » collection  of  information 
displays  (  valid  OMB  control  number. 
Books  or ;  ■ecords  relating  to  a  collection 
of  inform  ition  must  be  retained  as  long 
as  their  c<  intents  may  become  material 
in  the  adi  ministration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  requiril  by  26  U.S.C.  6103. 

Request  »r  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  JAll  conmients  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performai  ice  of  the  functions  of  the_ 
agency,  ii  eluding  whether  the 
informati<)n  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
informatien;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  t]  le  use  of  automated  collection 
technique  s  or  other  forms  of  information 
technolog  y;  and  (e)  estimates  of  capital 
or  start-u]  i  costs  and  costs  of  operation, 
maintenaace,  and  purchase  of  services 
to  provide  information. 

Approvefl:  November  12,  2003. 
R.  Joseph  Ourbala, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  0^28800  Filed  11-17-03;  8:45  am] 

BILUNG  COO^  4830-01-P 


DEPAR 
AFFAIRS 


!TIII 


ENT  OF  VETERANS 


[OMB  Com  rol  No.  2900-0616] 

Propoeed  Information  Collection 
Activity:  I  toposed  Collection; 
Request 


Commeni 


AGENCY:  Veterans  Health 

I,  Department  of  Veterans 


Administ  ation 


Affairs. 
ACTKM:  Nbtice. 


SUMMARY:  The  Veterans  Health 
Administ  ation  (VHA),  Department  of 
Veterans  .  affairs  (VA),  is  announcing  an 
opportiin^  for  public  comment  on  the 


proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  non-Federal 
nursing  home  or  the  residential  care 
home  qualification  for  providing  care  to 
veteran  patients. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  20,  2004. 
ADDRESSES:  Submit  written  comments 
On  the  collection  of  information  to  Ann 
W.  Bickoff,  Veterans  Health 
Administration  (193B1),  Department  of 
Veterans  Affairs,  piO  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0616" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  (202)  273-8310  or  FAX  (202) 
273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3521),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles: 

a.  Application  for  Furnishing  Niusing 
Home  C^re  to  Beneficiaries  of  Veterans 
Affairs,  VA  Form  10-1170. 

b.  Residential  Care  Home  Program — 
Sponsor  Application,  VA  Form  10- 
2407. 

OMB  Control  Number:  2900-0616. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstract: 
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a.  VA  Form  10-1170  is  an  application 
used  by  nursing  homes  wishing  to 
provide  nursing  home  care  to  veterans 
who  receive  VA  benefits.  It  gives  the 
nursing  home  the  opportunity  to 
describe  the  building  and  its  capacity, 
staffing,  structure  and  programming. 

b.  VA  Form  10-2407  is  an  appbcation 
used  by  a  residential  care  facility  or 
home  that  wishes  to  provide  residential 
home  care  to  veterans.  It  serves  as  the 
agreement  between  VA  and  the 
residential  care  home  that  the  home  will 
submit  to  an  initial  inspection  and 
comply  with  VA  requirements  for 
residential  care. 

Affected  Puljlic:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 

Estimated  Ann  ual  Burden : 
.    a.  VA  Form  10-1170—167  hours. 

b.  VA  Form  10-2407—83  hours. 

Estimated  Average  Burden  Per 
Respondent: 

a.  VA  Form  10-1170 — 20  minutes. 

b.  VA  Form  10-2407—5  minutes. 
Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

a.  VA  Form  10-1170—500. 

b.  VA  Form  10-2407—1,000. 
Dated:  November  5,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-28679  Filed  11-17-03;  8:45  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0262] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  identify  persons  authorized  to 
certify  reports  on  behalf  of  an 


educational  institution  or  job  training 
establishment. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  20,  2004. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
ii7nnicess@v6a.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0262"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  bm-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Designation  of  Certifying 
Official(s),  VA  Form  22-8794. 

OMB  Control  Number:  2900-0262. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Education  institution  or  job 
training  estabhshment  use  VA  Form  22- 
8794  to  notify  VA  of  the  designated 
person(s)  who  may  certify  reports  of  the 
enrollment  and  pursuit  or  training  on 
behalf  of  an  educational  institution  or 
job  training  establishment.  The 
information  is  used  to  ensure  that 
educational  benefits  are  not  made 
improperly  based  on  a  report  from 
someone  other  than  a  designated 
certifying  official. 

Affected  Public:  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit,  and  Not  for-profit  institutions. 

Estimated  Annual  Burden:  333  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 


Frequency  of  Response :'On  occasion. 
Estimated  Number  of  Respondents: 
2,000. 

Dated:  November  5,  2003. 

By  direction  of  the  Secretary. 
Jacqueline  Parks, 

IT  Specialist,  Records  Management  Service. 
[FR  Doc.  03-28680  Filed  11-17-03;  8:45  am] 

BHXmG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Chiropractic  Advisory  Committee; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act)  * 
that  the  Chiropractic  Advisory 
Committee  will  meet  Tuesday, 
December  2,  2003,  from  1:30  p.m.  until 
4:15  p.m.,  and  Wednesday,  December  3, 
2003  from  8:15  until  4  p.m.,  in  the  7th 
floor  conference  room  of  The  American 
Legion,  1608  K  St.  NW.,  Washington, 
DC  20006.  The  meeting  is  open  to  the 
public. 

The  purpose  of  the  Committee  is  to 
provide  direct  assistance  and  advice  to 
the  Secretary  of  Veterans  Affairs  in  the 
development  and  implementation  of  the 
chiropractic  health  program.  Matters  on 
which  the  Committee  shall  assist  and 
advise  the  Secretary  include  protocols 
governing  referrals  to  chiropractors  and 
direct  access  to  chiropractic  care,  scope 
of  practice  of  chiropractic  practitioners, 
definitions  of  services  to  be  provided 
and  such  other  matters  as  the  Secretary 
determines  to  be  appropriate. 

On  December  2,  Committee  members 
will  discuss  the  status  of  the 
recommendations  to  the  Secretary; 
receive  a  briefing  on  VA  educational 
resoiu-ces  and  polices;  discuss  their 
work  plan;  and,  as  time  permits,  begin 
discussion  of  educational 
recommendations.  On  December  3,  the 
Committee  will  receive  an  update  on  the 
status  of  the  chiropractic  occupational 
study;  continue  discussions  on 
educational  issues;  and  discuss  the 
agenda  for  the  next  meeting. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  is  requested  to 
contact  Ms.  Sara  McVicker,  RN,  MN, 
Designated  Federal  Officer,  at  (202) 
273-8558  no  later  than  noon  Eastern 
time  on  Tuesday,  November  25,  2003,  in 
order  to  facilitate  entry  to  the  building. 

Public  comments  will  not  be  accepted 
at  the  meeting.  It  is  preferred  that  any 
comments  be  transmitted  electronically 
to  sara.mcvicker@mail.va.gov  or  mailed 
to:  Chiropractic  Advisory  Conmiittee, 
Primary  Care,  Medical  Surgical  Services 
SHG  (111),  U.S.  Department  of  Veterans 
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Affairs,  810  Vennont  Avenue,  NW., 
Washington,  DC  20420.  Items  mailed  via 
United  States  Postal  Service  require  7- 
10  days  for  delivery  due  to  delays 
resulting  firom  security  measures. 

Dated:  November  10,  2003. 
E.  Philip  Riggin, 

Ck»mmittee  Management  Officer. 

IFR  Doc.  03-28681  Filed  11-17-03;  8:45  am] 

aiUJNG  CODE  8320-01-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Natkmal  Commission  on  VA  Nursing; 
NoUcs  of  Msettng 

The  Department  of  Veterans  Affairs 
tVA)  gives  notice  imder  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  National  Commission  on  VA 
Nursing  will  hold  a  meeting  on 
December  4-5,  2003,  at  the  Double  Tree 
Hotel  San  Antonio  Airport,  37  NE  Loop 
410  at  McCullough,  San  Antonio,  TX 


78216.  Ob  December  4,  the  meeting  will 
begin  with  registration  at  8:30  a.m.  and 
adjourn  at  5  p.m.  On  December  5,  the 
meeting  >vill  begin  with  registration  at 
7:30  a.mj  and  adjourn  at  2  p.m.  The 
meeting  s  open  to  the  public. 

The  pi  rpose  of  the  Commission  is  to 
provide )  idvice  and  make 
recommandations  to  Congress  and  the 
Secretary  of  Veterans  Affairs  regarding 
legislativ  b  and  organizational  policy 
changes  l  o  enhance  the  recruitment  and 
retention  of  nurses  and  other  nursing 
personnc  1  in  VA.  The  Commission  is 
required  to  submit  to  Congress  and  the 
Secretar]  of  Veterans  Affairs  a  report, 
not  later  than  two  years  from  May  8, 
2002,  on  its  findings  and 
recomme  ndations. 

On  De(  ember  4,  the  Commission  will 
discuss  t  le  chapters  for  its  final  report 
and  eachi  team  will  make  presentations 
on  propa$ed  final  draft 
recommekidations.  Draft 
recommaidations  will  be  presented 
according  to  how  they  will  be  listed 


under  chapter  heading.  On  December  5, 
the  Commission  will  discuss  and  select 
draft  recommendations  for  its  final 
report. 

No  time  will  be  allocated  at  this 
meeting  for  receiving  oral  presentations 
firom  the  public.  However,  members  of 
the  public  may  direct  written  questions 
or  submit  prepared  statement  for  review 
by  the  Commission  in  advance  of  the 
meeting  to  Ms.  Ojrweda  Moorer, 
Director  of  the  National  Commission  on 
VA  Nursing,  at  Department  of  Veterans 
Affairs  (108N),  810  Vermont  Avenue, 
NW.,  DC  20420.  Any  member  of  the 
public  wishing  to  attend  Ihe  meeting 
should  contact  Ms.  Stephanie  WiUiams, 
Program  Analyst  at  (202)  273-4944. 

Dated:  November  10,  2003. 
By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 

Committee  Management  Officer. 

[FR  Doc.  03-28682  Filed  11-17-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRChapter1 
[FRL-758&-«] 
Rm  2060-AL71 

ApproMhM  to  an  Integrated 
Framewrorfc  for  Management  and 
DIepoeal  of  Low-Activity  Radioactive 
Waste:  Request  fOr  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Advance  notice  of  proposed 
rulemaking  (ANPR). 

SUMMARY:  This  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  requests 
public  comment  regarding  options  to 
promote  a  more  consistent  framework 
for  the  disposal  of  radioactive  waste 
with  low  concentrations  of  radioactivity 
("low-activity").  Of  immediate  interest 
is  low-activity  mixed  waste  (LAMW). 
This  waste  is  both  chemically  hazardous 
according  to  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  is 
radioactive  with  low  radionuclide 
concentrations  under  the  pim^iew  of  the 
Atomic  Energy  Act  of  1954  (AEA).  Such 
waste  is  regulated  and  managed  under 
both  authorities  but  under  certain 
conditions,  one  authority  may  be 
siifficient  to  provide  public  health  and 
environmental  protection.  In  particular, 
given  appropriate  limits  on  radionuclide 
concentrations  in  LAMW,  disposal  of 
LAMW  in  RCRA  Subtitle  C  hazardous 
waste  landfills,  with  their  prescribed 
eiigineering  design  and  associated 
RCRA  requirements  (e.g.,  waste 
treatment,  waste  form),  may  provide 
protection  of  public  health  and  the 
environment.  This  document  focuses  on 
-effective  use  of  the  RCRA-C  disposal 
technology  for  the  disposal  of  LAMW. 
We  (the  Environmental  Protection 
Agency)  seek  comment  on  standards 
that  would  codify  this  approach  and 
provide  greater  flexibility  for  the  safe 
disposal  of  LAMW. 

Beyond  LAMW,  however,  there  is  a 
wide  variety  of  radioactive  wastes  with 
relatively  low  concentrations  of 
radioactivity;  these  wastes  are  not 
considered  mixed  wastes  because  they 
are  not  regulated  under  both  RCRA  and 
the  AEA.  Examples  of  such  low-activity 
waste  include  certain  AEA  radioactive 
.  wastes,  certain  wastes  from  the 
extraction  of  uraniiun  or  thorium  (such 
as  those  generated  by  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP)).  a  variety  of  wastes  that  fall 
into  the  technologically  enhanced 
naturdly  occiuring  radioactive 
materials  (TENORM)  category,  and 
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certain  decommissioning  wastes.  Some 
AEA  wai  ites  are  deferred  from 
regulatio  n,  such  as  "unimportant 
quantitiejs"  of  source  material  with  less 
than  O.OS  percent  uranium  or  thorium, 
and  wou  d  be  characterized  as  another 
form  of  1 3w-activity  radioactive  waste 
(LARW,  )f  which  low-activity  mixed 
waste  w«  uld  be  a  subset).  Some 
radioacti  i^e  wastes  are  regulated  strictly 
down  to  the  last  atom  while  other  low- 
activity  ^'astes  are  regulated  primarily 
for  their  chemically  hazardous 
constituents.  Some  of  these  wastes  may 
be  unregulated  or  regulated  under  a 
framework  lacking  clarity  and 
consistency.  We  seek  comment  on 
possible  regulatory  and  non-regulatory 
options  1 3  provide  a  jnore  coherent 
framewo  :k  to  manage  LARW,  and 
informat  on  to  improve  the  scientific 
charactei  ization  of  such  wastes. 

We  en'  vision  that  any  standards 
promulgi  ited  to  address  the  use  of  the 
RCRA-C  disposal  technology  for  LAMW 
(or,  more  broadly,  LARW)  would  offer  a 
new  disf  osal  option  for  these  wastes. 
.  This  woi  Id  provide  the  flexibility  to 
allow  St!  tes,  disposal  facility  operators, 
and  wast  3  generators  to  account  for 
specific  1  (tate  or  local  regulatory 
constraii  ts  and  economic 
consider  itions  in  determining  whether 
they  woi  Id  choose  to  implement  this 
disposal  aption  for  protective 
managen  lent  and  disposal  of  these 
wastes. 


T) 


ensure  that  your  comments 
considered  in  future  actions 
this  document,  please  submit 
coi4ments  no  later  thah  March  17, 


DATES: 

will  be 
related  t( 
yoiu" 
2004 

ADDRESSI  !S:  Comments  may  be 
submitte  1  by  mail  to:  Air  and  Radiation 
Docket,  I  nvironmental  Protection 
Agency.  lPA  West  Room  B108, 
MaiIcod« :  6102T,  1200  Pennsylvania 
Ave.,  NV  '..  Washington,  DC  20460, 
Attentioi  I  Docket  ID  No.  OAR-2003- 
0095.  Co  nments  may  also  be  submitted 
electroni  :ally,  or  through  hand 
delivery/  courier.  Follow  the  detailed 
instructi(  ins  as  provided  in  Unit  I.B  of 
the  SUPPI  EMENTARY  INFORMATION  section. 
Please  be  aware  that  mail  addressed  to 
EPA  hea(  quarters  may  experience 
delays  in  delivery  resulting  from 
physical  seciu-ity  screening.  We  will 
considerjthat  fact  when  evaluating 
comments  received  after  the  end  of  the 
comment  period. 

FOR  FURTtlER 

Schulthe 
Division 
Air,  Mailtode 


Dan 


INFORMATION  CONTACT: 
sz.  Radiation  Protection 
Office  of  Radiation  and  Indoor 
6608J.  United  States 
Environiiental  Protection  Agency, 
Washington,  DC,  20460-0001;  telephone 


(202)  343-9300;  e-mail 
scbultheisz.daniel@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Ck>pies  of  Related 
Information? 

1.  Docket.  EPA  ha&  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2003-0095. 
The  official  public  docket  consists  of  the 
docimients  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confideiitial  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  F»ublic  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
and  Radiation  Docket  is  (202)  566-1742. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  docimient 
electronically  though  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  It  will 
also  be  available,  along  with  general 
information  relevant  to  this  ANPR,  such 
as  Frequently  Asked  Questions  (FAQ), 
through  EPA's  Radiation  Program  Home 
Page  at  http://www.epa.gov/radiation/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  t^e  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
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docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.A.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  luiless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
v^ion  of  the  comment  that  is  placed  in 
EPa's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.  2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  niunber  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  yoiu- 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments,  but  will  do  so  at  its 
discretion. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 


include  your  name,  mailing  address, 
and  an  e-mail  address  or  oUier  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  H'A's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OAR-2003-0095.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Conunents  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2003-0095.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.B.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 


2.  By  Mail.  Send  yoiu  comments  to: 
Air  and  Radiation  Docket, 
Environmental  Protection  Agency,  EPA 
West  Room  B108,  Maikode:  6102T, 
1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2003-0095. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center,  EPA  West  Room  B 108, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC,  20004,  Attention  Docket  ID  No. 
OAR-2003-0095.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  LB. 

4.  By  Facsimile.  Fax  your  comments 
to  (202)  566-1741,  Attention  Docket  ID. 
No.  OAR-2003-0095. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  Confidential  Business 
Information  electronically  through 
EPA's  electronic  public  docket  or  by  e- 
mail.  Send  or  deliver  information 
identified  as  CBI  only  to  the  following 
address:  Dan  Schultheisz,  U.S. 
Environmental  Protection  Agency, 
Office  of  Radiation  and  Indoor  Air, 
Mailcode:  6608J,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OAR-2003- 
0095.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  wiU  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 
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D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu- 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

'    4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  yoiu 
estimate. 

5.  Provide  specific  examples  to  "* 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  siu«  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Acronyms  and  Abbreviations 

We  use  many  acronyms  eind 
abbreviations  in  this  preamble.  For  your 
convenience  and  reference,  they  are: 

AEA — The  Atomic  Energy  Act 

AEC — ^The  Atomic  Energy 
Commission 

ANPR — Advance  notice  of  proposed 
rulemaking 

CED(E)-— Committed  effective  dose 
(equivalent) 

CERCLA — Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (also 
known  as  Superfund] 

CFR — Code  of  Federal  Regulations 

DOE— The  United  States  Department 
of  Energy 

EPA— The  United  States 
Environmental  Protection  Agency 

FR — Federal  Register 

FUSRAP— Formeriy  Utifized  Sites 
Remedial  Action  Program 

GTCC— Greater-Than-Class  C  low- 
level  radioactive  waste 

HWIR— Hazardous  Waste 
Identification  Rule 

LAMW — Low  activity  mixed  waste 

LARW — Low  activity  radioactive 
weiste 

LLRW — Low-level  radioactive  waste 

MCL — ^Maximum  Contaminant  Level 

MLLW — Mixed  low-level  radioactive 
waste 

MW — ^Mixed  waste 

NESHAPS— National  emission      ' 
standards  for  hazardous  air  pollutants 

NRC— The  United  States  Nuclear 
Regulatory  Commission 


OMB—  -The  Office  of  Management  and 
Budget 

ORIA-  -EPA's  Office  of  Radiation  and 
Indoor  A  j 

OSW-  EPA'stJffice  oT  Solid  Waste 

OSWE  ?— EPA's  Office  of  Solid  Waste 
and  Eme  gency  Response 

RCRA-  -The  Resource  Conservation 
and  Recc  very  Act 

RCRA-  -C— Subtitle  C  of  RCRA 

TEDE-  -Total  effective  dose  equivalent 

TENORM — Technologically  Enhanced 
Naturall]  Occurring  Radioactive 
Material! 

TRU —  Transuranic  waste 

TSCA-  -Toxic  Substance  Control  Act 

UMTR  lA— Uraniiun  Mill  Tailings 
Radiatioi  Control  Act 

USAQ ! — United  States  Army  Corps  of 
Engineer ; 

UTS —  Jniversal  Treatment  Standards 

What  Do  We  Mean  by  Certain  Terms? 

Throughout  this  ANPR,  we  refer  to 
"Low-Level  Radioactive  Waste," 
"Mixed  Waste,"  "Low-Activity  Low- 
Level  Raiioactive  Waste,"  "Low- 
Activity  Mixed  Waste,"  and  "Low- 
Activity  Radioactive  Waste."  Each  of 
these  terns  has  a  distinct  meaning 
within  tne  context  of  this  document 
(though  not  necessarily  a  regulatory  or 
statutory  |definition).  We  want  to  avoid 
confusio^  wherever  possible,  so  we 
offer  these  definitions  to  help  you  better 
understa  id  the  discussion. 

When '  ve  say  "Low-Level  Radioactive 
Waste"  (( ir  LLRW),  we  always  mean  a 
specific  1  ind  of  radioactive  material 
defined  a  t  section  2(16)  of  the  Nuclear 
Waste  Pg  icy  Act  as  radioactive  waste 
that  is  no  t  spent  nuclear  fuel,  high-level 
waste,  tn  nsuranic  waste,  or  uranium 
and  thori  tun  mill  tailings.  Under  10  CFR 
part  61,  "  Licensing  Requirements  for 
Land  Dis  )osal  of  Radioactive  Waste," 
the  NRC  regulates  disposal  of  LLRW  in 
near-siufpce  disposal  facilities.  The  NRC 
has  defined  three  classes  of  LLRW  in 
part  61  (masses  A,  B,  and  C)  based  on 
their  rad^nuclide  content  and  half-life. 
Under  th0  part  61  waste  classification 
and  dispi  isal  site  design,  siting,  and 
waste  ac<  eptance  scheme,  waste  with 
radionuclide  content  that  exceeds  Class 
C  still  is  regulated  as  LLRW,  but 
generallylis  not  acceptable  for  near- 
surface  disposal.  The  Department  of 
Energy  (riOE)  regulates  LLRW  under  its 
own  AEA  authority  (see  DOE  Order 
435.1). 

When  |re  say  "Mixed  Waste"  (or 
MW),  wei always  mean  waste  that  is 
regulated  imder  both  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
as  hazarc  ous  waste  and  luider  the  AEA 
as  radioa  itive  material.  This  document 
is  concer  led  only  with  MW  containing 
LLRW.  S(  -called  mixed  low-level  waste 


(MLLW).  MLLW  can  include  LLRW 
Classes  A,  B,  and  C,  and  greater-than- 
class  C.  Non-AEA  radioactive  wastes 
mixed  with  hazardous  waste  are  not 
technically  MW,  although  they  may  be 
managed  in  a  similar  way. 

We  are  introducing  today  the  term 
"low-activity"  to  represent  the  idea  that 
some  radioactive  wastes  may  contain 
radionuclides  in  small  enough 
concentrations  to  allow  them  to  be 
managed  in  ways  that  are  fully 
protective  of  public  health  and  the 
environment  but  do  not  require  all  of 
the  radiation  protection  measures 
necessary  to  manage  higher-activity 
radioactive  material.  As  used  in  this 
document,  "low-activity"  is  a 
conceptual  term  that  does  not  have  a 
statutory  or  regulatory  meaning.  This 
document  outlines  and  requests  public 
comment  on  methods  that  coiild  be  used 
in  future  actions  to  define  "low- 
activity"  wastes.  "Low-activity"  wastes 
would  be  subsets  of  broader  waste 
categories,  such  as  those  defined 
previously.  This  document  discusses 
several  types  of  "low-activity"  waste,^ 
including: 

•  "Low-activity"  LLRW; 

•  "Low-activity"  MW  (LAMW); 

•  "Low-activi^"  radioactive  waste 
(LARW) — this  is  a  broad  category  that 
includes  low-activity  LLRW  and 
LAMW,  as  well  as  other  wastes  such  as 
those  primarily  regulated  at  the  State 
level  (e.g.,  TENORM  wastes,  where  the 
term  "technologically  enhanced"  means 
that  human  activity  has  concentrated 
the  natiiral  radioactivity  or  increased 
the  potential  for  human  exposiu-e). 

Finally,  when  we  say  "byproduct 
material"  we  are  tising  the  definition  in 
section  lie  of  the  AEA.  The  discussion 
in  section  in  of  this  document  focuses 
on  "pre-UMTRCA  byproduct  materials" 
not  regulated  by  the  NRC.  ("Pre- 
UMTRCA  byproduct  materials"  are 
tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  lu-aniiun 
or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content 
that  NRC  has  concluded,are  outside  its 
jurisdiction  under  section  lle.(2]  of  the 
AEA.  This  is  discussed  further  in 
section  m.B  of  this  document.  The 
FUSRAP  cleanups  address  much  of  the 
pre-UMTRCA  byproduct  material.) 

Questions  for  Public  Conmient 

Consistent  with  the  purpose  of  an 
Advance  Notice  of  Proposed 
Rulemaking,  we  are  asking  many 
questions  «^ut  the  concepts  described 
in  this  document.  Because  this 
document  covers  a  broad  variety  of 
topics  and  possibilities,  we  note 
throughout  the  text  the  issues  on  which 
we  would  like  public  comment.  We 
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have  also  collected  questions  at  the'and 
of  sections  11,  HI,  and  IV,  and  additional 
questions  may  be  foimd  in  the  "Request 
for  Information"  sections  [see  the 
"Outline  of  Today's  Action").  The 
questions  at  the  end  of  each  section  are 
focused  on  the  material  presented  in 
those  seqtions;  however,  commenters 
may  feel  that  information  in  a  later 
section  is  relevant  to  a  question  in  an 
earlier  section,  or  vice  versa.  We 
encourage  conunenters  to  address  the 
questions  as  they  believe  most 
appropriate.  Further,  we  welcome 
comments  on  any  aspect  of  the  text,  not 
just  on  those  points  for  which  we 
specifically  request  comment.  However, 
to  facilitate  oiu  evaluation  of  and 
response  to  public  comment,  we  ask  . 
that  commenters  clearly  identify  which 
issue(s)  they  are  addressing  and  refer  to 
relevant  portions  of  the  text  in  their 
comment. 

Outline  of  Today's  Action 

I.  Why  Are  We  Publishing  Today's  ANPR? 
n.  How  Can  the  Disposal  of  LAMW  be 
Simplified? 

A.  What  Needs  to  be  Done  to  Allow 
Protective  Disposal  of  LAMW? 

1.  Assess  Characteristics  of  LAMW 

2.  Assess  Alternative  Disposal  Methods 

a.  RCRA  Subtitle  C  Land  Disposal 

b.  Establish  a  Risk  or  Dose  Basis  for 
Allowable  Concentrations 

3.  Coordination  with  Nuclear  Regulatory 
Commission 

B.  Why  is  There  a  Need  to  Simplify 
Disposal  of  LAMW? 

1.  Dual  Regulatory  Structure 

2.  Recent  EPA  Mixed  Waste  Action^ 

C.  How  Would  the  RCRA  Regulatory 
Framework  Support  a  Viable  Disposal 
Concept? 

1.  Technological  Basis  for  Disposal  (RCRA 
Hazardous  Waste  Landfill  Criteria) 

2.  RCRA  Treatment  Standards 

3.  RCRA  Disposal  Facility  Operating 
Standards 

4.  How  does  AEA  Licensing  Compare  to 
RCRA  Permitting? 

D.  What  Methods  Could  be  Used  to  Assess 
the  Risk  of  Disposing  of  LAMW? 

1.  Modeling  as  a  Basis  for  Establishing  Risk 
or  Dose  Basis 

2.  Comparison  of  Risks  from  Radioactive 
and  Hazardous  Waste  Disposal 

3.  Modeling  Scenarios 

a.  Situations  to  be  Addressed 

b.  Long-term  Disposal  Cell  Performance 
i.  General  Discussion 

ii.  "Wet"  and  "Dry"  Sites 
iii.  Modeling  Timeframe 

c.  "Off-Normal"  Events 

d.  Disposal  Facility  Worker 

e.  Transportation  Worker 

f.  Post-Closure  Site  Use 

4.  Other  Considerations  Affecting  Risk 
Analysis 

a.  Use  of  Part  61  Classification  System 

b.  Waste  Form  and  Packaging 

c.  Activity  Caps  i o. : ,, i <*  i 

d.  Unity  Rule  ,     r-.v/-./' 


5.  Risk  or  Dose  Basis  for  a  LAMW  Standard 

E.  What  Legal  Authority  Does  EPA  Have 
Under  the  AEA? 

F.  What  Regulatory  Approaches  Could 
NRC  Take  With  Respect  to  LAMW? 

1 .  Regulatory  Approaches  That  Could 
Apply  to  RCRA  FaciliUes 

2.  Regulation  of  LAMW  Generators 

G.  How  Might  DOE  Implement  a  LAMW 
Standard? 

1.  DOE's  "Authorized  Limits"  System 

2.  DOE'S  Radiological  Control  Criteria 
H.  How  Would  States  Implement  the 

Standard? 

1.  Would  States  be  Required  to  Implement 
the  Standard? 

2.  State  Programs 

a.  FaciUty  Permitting/Public  Participation 

b.  Implementation  at  the  Disposal  Facility 

c.  Agreement  States  d.  Non-Agreement 
Stales 

3.  Regional  Low-Level  Radioactive  Waste 
Compacts 

I.  Request  for  Information:  LAMW 
J.  Background  Information  Regarding 
LAMW 

1.  Conmierdal  LAMW 

2.  DOE  LAMW 

K.  Questions  for  Public  Conunent:  Qisposal 
Concept  for  LAMW 
in.  Is  it  Feasible  to  Dispose  Other  Low- 
Activity  Radioactive  Wastes  (LARW)  in 
Hazardous  Waste  Landfills? 

A.  How  Would  the  Proposed  Disposal 
Concept  Apply  to  Other  Low-Activity 
Radioactive  Wastes? 

1.  From  a  Technological  Perspective 

2.  Pre-UMTRCA  Byproduct  Material 

3.  TENORM 

4.  Low- Activity  LLRW/Source  Material 
Exempted  by  NRC 

B.  What  Legal  and  Regulatory  Issues  Might 
Affect  Applying  the  RCRA-C  Disposal 
Concept  to  Other  Low-Activity 
Radioactive  Wastes? 

1.  Lack  of  Federal  Regulation 

2.  How  They  are  Regulated  Now 

a.  Pre-UMTRCA  Byproduct  Material 
(FUSRAP) 

b.  TENORM 

3.  Existing  Federal  Regulation  (Low- 
Activit}'  LLRW) 

4.  Potential  for  a  New  "Class"  of  Disposal 
Facilities 

C.  Request  for  Information:  Other  LARW 

D.  Background  Information  Regarding 
Other  LARW 

1.  Pre-UMTRCA  Byproduct  Material  (and 
FUSRAP) 

2.  TENORM 

3.  Low-Activity  LLRW/Source  Material 
Exempted  by  NRC 

4.  Deconmiissioning  Wastes 

E.  Questions  for  Public  Comment:  Disposal 
of  Other  LARW  in  Hazardous  Waste 
Landfills 

What  Non-Regulatory  Approaches  Might 
be  Effective  in  Managing  LAMW  and 
Other  Low-Activity  Radioactive  Wastes? 
A.  General  Discussion 

1.  Advantages  and  Disadvantages  of  Non- 
Regulatory  Approaches 

2.  Examples  of  Existing  EPA  Non- 
Regulatory  Programs 

3i  National  Academy  of  Sciences  Studies 


B.  Non-Regulatory  Approaches  for  LAMW 
and  Other  Low-Activity  Radioactive 
Wastes" 

1.  Develop  Guidance 

2.  Partner  with  Selected  Stakeholders  to 
Develop  Waste-Specific  "Best  Practices' 

C.  Request  for  Information:  Non-Regulatory 
Alternatives  to  Our  Disposal  Concept 

D.  Questions  for  Public  Comment:  Non- 
Regulatory  Alternatives  to  Our  Disposal 
Concept 

V.  Statutory  and  Executive  Order  Reviews 
A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

I.  Why  Are  We  Publishing  Today's 
ANPR? 

Today's  ANPR  introduces  a  variety  of 
approaches  that  might  be  applicable  to 
certain  low-activity  radioactive  waste 
categories  (LARW).i  We  (the 
Environmental  Protection  Agency)  seek 
public  comment  on  the  appropriateness 
of  these  approaches  towards  a  coherent 
framework  assuring  appropriate 
management  and  disposal  of  such  a 
diverse  set  of  LARW.  As  discussed 
below,  our  intent  is  to  develop  a 
regulatory  framework  applicable  to  all 
LARW,  which  could  include  disposal  of 
LARW  at  RCRA  facilities,  whether 
radioactive  material  addressed  by  the 
Atomic  Energy  Act  under  the 
jurisdiction  of  NRC  or  not.  Our  more 
immediate  focus  regards  a  simpler  but 
protective  approach  to  the  present  dual 
regulatory  system  applicable  to  low- 
activity  mixed  waste  (LAMW).  We  seek 
comment  on  approaches  that  would 
reduce  the  burden  of  the  dual  regulatory 
framework  for  LAMW.  One  possibility 
would  be  to  establish  a  regulatory 
framework  to  allow,  imder  certain  » 

conditions,  the  disposal  of  LAMW  at 
hazardous  waste  landfills  imder  the 
purview  of  Subtitle  C  of  RCRA.  Under 
this  approach,  we  and  NRC  coidd  reach  ' 
agreement  on  the  appropriate  conditions 
under  which  such  disposal  could  take 
place.  Ideally,  the  conditions  that  would 
apply  to  disposal  of  low-activity  waste 
would  be  much  simplified  over  those 
requirements  that  now  apply  to  low- 
level  waste  disposal  facilities  which 
allow  the  disposal  of  higher 
concentrations  of  radioactive  material. 
Upon  such  agreement.  NRC  would  need 
to  take  regulatory  action  to  allow  AEA 
material  under  its  jurisdiction  to  be  sent 
to  Subtitie  C  landfills.  This  would,  in 


IV 


'  It  is  important  to  understand  that  the  term  "low- 
activity"  does  not  have  a  precise  statutory  or 
regulatory  definition.  We  use  the  term  throughout 
today's  action  to  refer  to  wastes  in  which  the 
radioactivity  is  low  enough  to  potentially  allow 
management  alternatives  that  do  not  incorporate  the 
entire  range  of  radiation  control  practices,  such  as 
disposal  at  RCRA  Subtitle  C  landfills.  The 
situations  and  conditions  that  would  define  "ICrw- 
activity"  waste  are  the  subiect  of  today's  actioh'Bad 
potentially  future  rulemakings.  . ;  ; .    =bli.i.-^,^ 
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effect,  expand  the  disposal  options 
available  for  LAMVV. 

We  recently  took  a  similar  approach 
to  minimize  dual  regulation  for  mixed 
waste.  Recognizing  the  compliance 
difficulties  associated  with  the  dual 
regulatory  framework  applicable  to 
mixed  waste,  we  promulgated  subpart  N 
to  40  CFR  part  266  ("Conditional 
Exemption  for  Low-Level  Mixed  Waste 
Storage,  Treatment,  Transportation  and 
Disposal").  [See  66  FR  27218.  May  16, 
2001.)  This  conditional  exemption 
provides  for  a  reduced  regulatory 
burden  for  facilities  that  store,  treat, 
tr^sport,  or  dispose  of  mixed  low-level 
waste  (MLLW).  Under  certain 
conditions,  certain'mixed  wastes  are 
exempt  firom  RCRA  regulation,  leaving 
only  the  requirements  of  the  AEA  ta 
govern  their  storage,  treatment, 
transportation. 

In  addition  to  LAMW,  there  are  a 
variety  of  wastes  with  relatively  low 
concentrations  of  radioactivity  such  as 
certain  TENORM  waste,  certain  AEA 
materials  and  certain  decommissioning 
wastes  for  which  the  present 
institutional  framework  is  less  than 
clear.  Some  wastes  are  tightly  regulated 
from  origin  through  final  disposal  while 
others  are  presently  unregulated.  These 
wastes  present  a  variety  of  radiological 
risks  and,  ideally,  wastes  with  similar 
risks  should  be  managed 
proportionately  to  the  risk  they 
represent.  In  this  regard,  there  are  a 
variety  of  tools  that  may  achieve 
acceptable  risk  levels,  with  regulatory 
controls  being  one  such  tool.  However, ' 
we  recognize  that  other  tools,  such  as 
volimtary  guidance,  "best  practices," 
industry  standards,  and  the  like  have 
the  potential  to  result  in  acceptable  risk 
levels.  In  section  in  of  this  document, 
we  seek  comment  on  the  use  of  these 
non-regulatory  approaches  for  assuring 
and  achieving  acceptable  risk  levels 
from  the  disposal  of  these  various 
wastes  and  what  role  EPA  should  play 
in  creating  a  consistent  and  protective 
framework  for  limiting  risk.  Just  as 
importantly,  our  ANPR  seeks 
information  regarding  the 
characterization  of  wastes  that  fall  in 
these  categories,  or  information  on  other 
wastes  that  might  be  considered  in 
conjimction  with  those  named  in  this 
ANPR.  Such  information  can  only  help 
to  better  characterize  the  risk  inherent ' 
in  these  waste  categories  and  lead  to  a 
more  consistent,  protective  institutional 
framework. 

We  believe  that  the  approach 
presented  in  today's  action  could 
provide  the  necessary  flexibility  for  the 
safe  disposal  of  LAMW  and  other  LARW 
and  might  facilitate  site  cleanups. 
Informal  discussions  with  various 
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stakeholders  (conunercial  mixed  waste 
generatots,  E)OE,  disposal  facility 
operators.  State  regulators,  public 
interest  groups)  suggest  a  broad  level  of 
interest  iti  the  potential  advantages  of 
this  approach.  Today's  document  offers 
an  opportunity  for  stakeholders  to 
provide  detailed  comment  on  a  variety 
of  concepts  and  possibilities  that  could 
be  used  in  a  future  rulemaking.  If 
affected  entities  demonstrate  support  for 
emaking  and  provide 
m  needed  to  develop  technical 
mic  analyses,  we  would  have 
asis  to  pursue  this  effort 
e  ANPR  stage.  Similarly,  NRC 
the  approach  described  in  this 
to  develop  regulations 
addressing  the  disposal  of  LAMW  or 
other  low  activity  radioactive  wastes 
from  its  ( sr  Agreement  State)  licensees. 
In  an  effort  that  may  affect  the  disposal 
of  LARW,  NRC  held  a  workshop  on  May 
21-22,  2^103,  to  discuss  alternatives  for 
safely  controlling  solid  materials  that 
have  no.  pr  very  small  amounts  of, 
radioactivity.  C5ne  alternative  for  that 
material  is  placement  in  a  RCRA 
Subtitle  C  (hazardous  waste)  or  Subtitle 
D  (solid  ^aste)  disposal  fecility. 

some  of  the  issues  discussed 
rkshop  may  be  similar  to 
e  approaches  discussed  in 
.  Background  materials 
the  information  collection 
ducted  by  NRC)  and  current 
activities!  (including  recent  documents 
issued  and  plans  for  stakeholder  input), 
as  well  ai ;  transcripts  of  the  workshop, 
can  be  fo  ind  at  http:// 
rulefomi  j. llnl.gov/cgi-bin/ 
rulemaki  ?source=SM_RFC6'St=ipcr. 

U.  How  ( Ian  the  Disposal  of  LAMW  Be 
Simplifi<  d? 

As  not  id  above,  we  have  recently 
promulgj  ted  regulations  that  describe 
conditio]  is  under  which  RCRA  defers  to 
the  NRC  md  Agreement  State 
requireni  Bnts  imder  the  AEA  for  the 
storage,  t^atment,  transportation,  and 
disposal  of  mixed  low-level  waste.  We 
based  this  deferral  on  our  determination 
that  the  AEA  requirements  as  addressed 
by  NRC's  regulations  for  management  of 
radioactb/e  waste  offered  an  adequate 
degree  oi  human  health  and 

jtental  protection  when 
to  that  offered  by  RCRA  for 
lous  components  of  MLLW. 

authority  is  much  more 
jnsive  and  wide-ranging  than 
our  AEA!  authority.  Under  RCRA,  we 
define  hazardous  waste  and  regulate 
hazardous  waste  generation, 
transportation,  treatment,  and  disposal, 
includiQ  >  the  operation  of  facilities 
handling  hazardous  waste.  However, 
RCRA  sf  acifically  excludes  certain  AEA 


Therefoi 
in  that 
some  of 
this 

(includi: 
efforts  c 


material  from  its  jurisdiction  (40  CFR 
261.4(a)(4)).  Under  the  AEA,  for  the 
protection  of  the  general  environment, 
we  can  establish  generally  applicable 
radiation  protection  standards  that 
apply  outside  the  boundaries  of 
locations  under  the  control  of  persons 
possessing  or  using,  radioactive  material. 
NRC  and  DOE  are  responsible  for 
establishing  requirements  for  disposal  of 
AEA  material  by  such  persons.  For 
example,  we  have  used  this  AEA 
authority  to  establish  effluent  release 
limits  from  facilities  comprising  the 
uranium  fuel  cycle  in  40  CFR  part  190. 
In  the  case  of  low-activity  mixed  waste 
a  dual  regulatory  framework  already 
exists  to  address  the  storage,  treatment, 
transportation,  and  disposal  of  such 
waste.  With  the  promulgation  of  subpart 
N  to  40  CFR  part  266,  some  of  these 
requirements  are  eased  but  widespread 
implementation  of  this  rule  awaits 
adoption  by  the  States  before  it  can  be 
implemented.  (See  66  FR  27257,  May 
16,2001.) 

In  an  effort  to  further  reduce  the 
biirden  of  this  dual  regulatory 
framework  for  mixed  waste,  one  option 
would  be  to  promulgate  a  standard 
(such  as  regulatory  limits  for 
radionuclides  in  ^e  waste)  in 
coordination  with  the  NRC  allowing  the 
disposal  of  LAMW  in  Subtitle  C 
(hazardous  waste)  RCRA  landfills.  We 
believe  an  appropriate  rulemaking  by 
EPA  and  NRC  of  this  nature  will  achieve 
the  same  level  of  protectiveness  while  at 
the  same  time  significantly  reducing  the 
effort  (and  cost)  otherwise  required  to 
comply  with  two  separate  regulatory 
regimes.  We  focus  on  disposal  because 
we  are  aware  of  a  few  thousand  small- 
generators  who  store  their  mixed  waste 
indefinitely  because  of  the  lack  of 
disposal  options,  or  the  high  costs  of 
disposal.  We  are  concerned  that  this 
situation  may  lead  to  mishandling, 
illegal  dumping,  or  the  elimination  of 
research  on,  and  use  of,  medical 
diagnostic  techniques  resulting  in  less 
than  optimum  health  care.  A  protective 
regulatory  framework  that  is  less 
expensive  and  less  burdensome  would 
encourage  prompt  disposal  of  such 
waste,  avoiding  the  risks  of  mishandling 
and  illegal  disposal,  while  improving 
options  for  health  care.  Some  Subtitle  C 
treatment  standards  for  land  disposal 
result  in  stabilized,  solidified,  or 
vitrified  treatment  residues  that  will 
immobilize  radiological  components,  as 
well  as  hazardous  constituents.  Also, 
RCRA  requires  landfills  to  have  certain 
engineered  barriers  to  minimize 
infiltration  and  prevent  releases.  These 
factors  make  disposal  of  LAMW  in 
RCRA  hazardous  waste  landfills  an 
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attractive  approach  for  a  rulemaking. 
The  key  in  this  approach  would  be  to 
determine  what  concentrations  of 
radioactivity  in  LAMW  are  appropriate 
for  disposal  in  a  RCRA  Subtitle  C 
landfill.  As  the  preamble  to  subpart  N 
to  40  CFR  part  266  noted,  an  evaluation 
of  the  requirements  embodied  in  the 
respective  regulatory  frameworks  for 
RCRA  and  AEA  revealed  that  both  offer 
significant  protections  to  hiunan  health 
and  the  environment.  (See  66  FR  27223, 
May  16,  2001.)  In  the  following  sections, 
we  discuss  more  fully  the  option  of 
pursuing  a  rulemaking  allowing 
disposal  of  LAMW  in  a  RCRA  Subtitle 
C  landfill. 

A.  yNhat  Needs  To  Be  Done  To  Allow 
Protective  Disposal  of  LAMW? 

Because  mixed  waste  contains  both  a 
hazardous  chemical  component  and  a 
radioactive  component,  the  safe 
disposal  of  low-activity  mixed  waste 
must  combine  elements  pertinent  to 
both  types  of  hazards.  The  RCRA 
regulatory  standards  and  permitting 
process  provide  for  control  of  the 
chemically  hazardous  waste 
components.  If  EPA  pursues  rulemaking 
for  the  disposal  of  LAMW,  we  would 
focus  on  the  controls  necessary  to 
ensure  protective  disposal  of  the 
radioactive  component  of  the  waste.  We 
do  not  propose  to  change,  either  directly 
or  indirectly,  any  of  the  RCRA 
provisions  regulating  the  disposal  of  the 
chemically  hazardous  components  of 
the  waste.  For  the  radioactive 
component  of  the  waste,  limits  on  the  " 
concentration  of  radiological  waste  that 
can  be  disposed  of  in  a  RCRA  Subtitle 
C  landfill  may  be  the  most 
straightforward  method  to  use.  These  . 
limits  would  be  protective  of  the  public 
health  and  would  take  into  account  the 
waste  forms  derived  from  the  RCRA 
treatment  standards  and  the  design  and 
performance  of  engineered  barriers 
associated  with  such  landfills. 

1.  Assess  Characteristics  of  LAMW 

The  characteristics  of  low-activity 
mixed  waste  are  important  factors  in 
determining  whether  a  given  disposal 
concept  will  be  appropriate.  By 
"characteristics"  we  mean  the 
properties  that  will  influence  our 
technical  analysis  of  LAMW  disposal, 
because  they  affect  the  way  the  waste 
will  behave  in  a  Subtitle  C  disposal  cell 
and  potential  radiation  exposure  to 
people.  Properties  of  interest  vdll 
include  physical  form  and  chemical 
composition  of  the  wastes,  and 
radionuclide  content  (specific 
radionuclides  and  their  concentrations). 

There  is  limited  information  available 
on  mixed  waste,  particularly  when 


compared  to  waste  that  is  only  low-level 
•  radioactive  or  RCRA  hazardous.  The 
most  comprehensive  survey  of 
commercial  mixed  waste  was  conducted 
by  NRC  and  EPA  in  1992  ("National 
Profile  on  Commercially  Generated 
Low-Level  Radioactive  Mixed  Waste," 
NUREG/CR-5938).  A  sununary  of  this 
survey  is  available  at  http:// 
www.epa.gov/radiation/mixed-waste/ 
nat-prof.htm.  NRC  indicated  that,  based 
on  1990  practices,  commercial  facilities 
generated  about  3,950  cubic  meters  of 
mixed  waste  annually  and  held  another 
2,120  cubic  meters  in  storage.  The 
profile  divides  mixed  waste  properties 
and  generation  into  five  categories: 
medical  facilities,  academic  institutions, 
government  institutions,  industrial 
facilities,  and  nuclear  power  plants.  For 
various  reasons,  such  as  improved  waste 
management  practices  and  information 
collected  by  a  few  States,  we  believe  the 
volmnes  of  mixed  waste  being  generated 
today  may  be  significantly  lower  than 
those  described  in  NRC's  profile.  For 
example,  when  developing  our  mixed 
waste  rule  of  May  2001,  our  discussions 
with  mixed  waste  generators  suggested 
that  the  industry  has  recognized  the 
limited  progress  in  developing  mixed 
waste  treatment  and  disposal  capacity 
and  taken  steps  to  reduce  mixed  waste 
generation  in  order  to  reduce  the 
associated  financial  and  regulatory 
burden. 

Mixed  waste  (and  therefore  LAMW)  is 
also  generated  by  DOE.  hi  fact,  DOE  has 
a  legacy  of  environmental  and  process 
wastes  requiring  disposal  and 
significant  volumes  are  expected  in  the 
future  as  DOE  sites  imdergo  continued 
cleanup.  As  discussed  in  more  detail 
later  (see  section  II. J),  DOE  has  indicated 
that  tens  of  thousands  of  cubic  meters 
of  low-level  radioactive  waste  that  is 
mixed  waste  (MLLW)  may  be 
considered  for  disposal  in  commercial 
disposal  facilities.  Some  fraction  of  this 
waste  may  have  concentrations  low 
enough  to  qualify  as  LAMW.  The 
approach  presented  in  this  ANPR  may 
also  facilitate  the  cleanup  of 
contaminated  DOE  sites  in  a  protective, 
expedited,  and  cost-effective  manner. 
We  request  comment  on  the  application 
of  a  rulemaking  based  on  this  approach 
to  DOE  LAMW. 

We  encoiuage  mixed  waste  generators 
to  give  us  their  perspective  on  the 
current  status  of  mixed  waste 
generation,  storage,  and  disposed.  In 
particular,  we  woidd  like  to  know 
whether  generators  believe  the  1992 
EPA/NRC  profile  accurately  describes 
the  state  of  mixed  waste  generation 
today  and  how  their  mixed  waste 
experience  compares  to  that  profile. 
Further,  since  an  approach  using 


radionuclide  concentration  limits  to 
define  LAMW  for  disposal  at  Subtide  C 
facilities  may  be  the  most  workable,  we 
would  like  generators  to  tell  us  which 
radionuclides  are  of  most  concern  to 
them  and  the  concentrations  that  would 
address  a  significant  portion  of  their 
waste  (e.g.,  what  concentration  of  a 
particular  radionuclide  is  found  in  25%, 
50%,  75%  of  a  generator's  waste). 

2.  Assess  Alternative  Disposal  Methods 

Because  we  are  focusing  on 
simplifying  disposal  of  LAMW,  we  must 
assess  the  suitability  of  land  disposal 
methods  that  have  features  that  could 
contribute  to  containment  and  isolation 
of  low  concentrations  of  radionuclides 
or  treated  hazardous  constituents. 
Disposal  facilities  meeting  this 
description  would  include: 

•  Low-level  radioactive  waste 
facilities  licensed  under  10  CFR  part  61; 

•  Hazardous  waste  disposal  fecilities 
permitted  under  RCRA  Subtitle  C; 

•  Uranium  mill  tailings  facilities 
operating  under  10  CFR  part  40;  and 

•  Solid  waste  disposal  facilities 
permitted  under  RCRA  Subtide  D. 

Today's  ANPR  focuses  on  hazardous 
waste  facilities  permitted  under  RCRA 
Subtide  C.  We  do  not  see  a  need  to 
address  low-level  waste  facilities,  which 
are  licensed  with  conditions  on 
acceptable  radionuclides  and 
concentrations  (which  may  vary  for  ' 
each  licensed  facility).  Further,  the  rule 
we  issued  in  2001  at  40  CFR  part  266, 
subpart  N  established  conditions  under 
which  mixed  waste  could  be  sent  to  an 
NRC  or  Agreement  State  licensed  low- 
level  waste  facility  without  requiring  a 
RCRA  permit.  Similarly,  while  NRC  has 
explored  the  possibility  of  allowing  mill 
tailings  facilities  to  accept  RCRA 
hazardous  and  low-level  radioactive 
waste,  those  facilities  are  not  generally 
able  to  accept  either  without  site- 
specific  licensing.  Finally,  at  this  time, 
we  do  not  expect  to  extend  ova  disposal 
concept  to  RCRA  Subtide  D  (non- 
hazardous  solid  waste)  landfills. 
However,  the  most  recent  EPA 
standards  for  such  facilities  (40  CFR 
part  258)  require  them  to  have 
engineered  featiu^s  that  are  similar  in 
many  ways  to  Subtitle  C  facilities. 
Further,  our  recent  Hazardous  Waste 
Identification  Rule  (HWIR)  effort  was 
intended  to  identify  levels  at  which 
hazardous  constituents  pose  a 
sufficiendy  low  risk  that  they  may  be 
sent  to  Subtide  D  facilities.  (See  %6  FR 
27266,  May  16,  2001.)  We  also  note  Uiat 
NRC,  in  collaboration  with  the  State  of 
Michigan,  has  recently  concluded  that 
certain  very  low-activity  wastes  from 
the  decommissioning  of  the  Big  Rock 
Point  nuclear  facility  may  be  sent  to  a 
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Subtitle  D  landfill.  (See  66  FR  63567- 
63568,  December  7,  2001.)  Other  States 
have  also  detennined  that  Subtitle  D 
focilities  may  offer  sufficient  protection 
for  certain  types  of  radioactive 
material. 2  Therefore,  we  request 
comment  on  the  suitability  of  Subtitle  D 
facilities  for  low  concentrations  of 
radionuclides,  under  what  conditions 
such  disposal  would  be  appropriate, 
and  how  comparable  Subtitle  D  and 
Subtitle  C  facilities  should  be 
considered.  We  also  request  comment 
on  the  suitability  of  other  types  of 
disposal  facilities  not  mentioned  above. 

a.  RCRA  Subtitle  C  Land  Disposal. 
The  design  requirements  for  RCRA 
Subtitle  C  hazardous  waste  landfills 
include  engineered  barriers  (e.g.,  liners, 
see  40  CFR  part  264.  subpart  N)  while 
the  hazardous  waste  itself  must  be 
treated  to  meet  the  land  disposal 
restriction  (LDRs)  requirements.  [See  40 
CFR  part  268.)  Determining  when 
disposal  of  LAMW  at  Subtitle  C  landfills 
is  appropriate  could  involve  deriving 
limiting  radionuclide  concentrations  in 
the  waste  through  modeling  the 
performance  of  these  disposal  cells.  We 
would  consider  the  effectiveness  of  the 
RCRA-pennitted  landfill  disposal  cells 
under  a  variety  of  performance  and 
release  scenarios.  These  performance 
scenarios  would  take  these  design  and 
waste  treatment  requirements  into 
accoimt  and  would  anticipate  the  range 
of  site-specific  conditions  at  disposal 
sites  that  may  occur  in  practice.  The 
scenarios  could  assess  pecformance  of 
the  RCRA  Subtitle  C  design  with  respect 
to  groimd-water  contamination  imder 
various  climatic  and  hydrogeological 
conditions. 

Scenarios  could  also  evaluate  worker 
exposure  situations,  including  both  the 
worker  at  the  disposal  site  and  the 
transportation  worker.  "RCRA  facilities 
are  highly  regulated  and  implement 
measures  to  protect  workers  against 
associated  hazards.  The  personal 
protective  equipment  provided  to  RCRA 
workers  mi^t  be  expected  to  offer  some 
protection  against  radiological 
constituents.  Presuming  low 
concentrations  of  radionuclides  (which 
we  would  expect  would  keep  exposures 
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'The  State  of  Texas  aHows  certain  radioactive 
material  with  half-life  less  than  300  days  to^be 
disposed  in  soUd  waste  landfills.  (See  Texas 
Administrative  Code,  Title  25.  Chapter  289.  Section 
202(Ct().)  La  2001,  the  Radiation  Focus  Group  of  the 
Association  of  State  and  Tetritorial  Solid  Waste 
Muagement  Officials  (ASTSWMO)  stated 
"Cumntly,  prohibitions  against  all  radioactive 
materials  are  too  broad"  and  that  "the  list  of 
radioactive  materials  that  should  be  excluded  &om 
landfills  *  *  •  should  include  only  wastes  that  are 
long-livpd,  and/or  soluble,  or  otherwise  pose  a 
signifiraint  hazard."  ("Detection  and  Response  to 
Radioactiye  Materials  at  Municipal  Solid  Waste 
Landfills,"  Final  Report,  ]uly  18, 2001.) 


well  below  those  allowable  for  workers 
at  AEA-licensed  disposal  facilities), 
these  wo  rkers  might  not  need  to  be 
consider  »d  as  occupational  workers  for 
the  purp  3ses  of  a  radiation  protection 
program  [under  NRC  regulations.  Indeed, 
if  the  benchmark  for  exposure  is  low 
enough,  irom  a  radiological  perspective, 
these  wc  rkers  would  be  more  like 
memben  of  the  general  public  in  the 
exposiut  s  they  would  be  likely  to 
receive  ( 'equirements  related  to  RCRA 
hazardoi  is  waste  would  still  apply). 
Other  scenarios  could  also  be 
considered  as  appropriate  to  assure  the 
protectic  n  of  the  public  health  and  the 
environr  lent.  Consequently,  this 
approach  would  establish  concentration 
limits  ap|)ropriate  for  RCRA  Subtitle  C 
landfills  jaccepting  LAMW  without 
requiring  site-specific  performance 
assessments.  As  a  point  of  reference, 
consistent  with  the  concept  of  LAMW 
(and  "loi  v-activity"  waste  in  general), 
radionuc  lide  concentration  limits  would 
not  exce«  id  the  values  NRC  has 
establish  ed  for  Class  A  radioactive 
waste,  as  described  in  10  CFR  61.55. 
(See  47 1 R  57473,  December  27, 1982.) 
See  sectipn  U.D  for  a  more  detailed 
discussidn  of  our  concept  for  modeling. 

b.  EstAIish  a  Risk  or  Dose  Basis  for 
Allowabms  Concentrations.  The  basic 
modeling  scenarios  provide  a  method 
for  identtfying  appropriate  risk-or  dose- 
based  concentration  limits  on 
radionu(iides  in  LAMW.  3  However,  we 
still  must  consider  the  appropriate  level 
of  risk  o]|  dose  on  which  the 
concentrations  would  be  based.  We  are 
considering  a  number  of  factors  in 
selecting  an  appropriate  level,  including 
other  risl  management  decisions  for 
radiation  protection.  In  this  regard,  we 
are  also  i  i^orking  with  NRC  to 
understa  id  how  risk  considerations  will 
be  incor]  lorated  into  NRC's  selection  of 
a  regulatory  approach.  We  give  more 
detail  ooj  these  factors  in  section  II.D.4. 

3.  Coorcunation  With  the  Nuclear 
Regulatory  Commission 

Because  a  significant  purpose  of  our 
proposed  approach  is  to  address  low- 
activity  nixed  waste  generated  by  NRC 
licenseel  we  and  NRC  will  work  closely 
together  \n  modifying  the  existing 
regulato^  structure  to  encourage  more 
'  flexibili^  in  LAMW  disposal.  The  lack 
of  facilities  to  treat  and  dispose  of 
mixed  waste  has  been  the  subject  of 
Congressional  hearings  and  EPA  and 

'  A  "risk'ljased"  limit  would  consider  the 
probabilitythat  a  person  being  exposed  to  radiation 
would  dev^op  a  health  effect,  A  "dose-based"  limit 
would  consider  the  amount  of  radiation  exposure 
that  person)  could  receive.  The  correlation  between 
risk  and  do^e  is  not  the  same  for  every 
radionucli4e. 


NRC  were  encouraged  to  devote 
resources  to  develop  a  strategy  to 
address  these  issues.^  Concern  was  also  j 
expressed  to  the  Coimcil  on 
Environmental  Quality  about  this 
problem,  which  "has  persisted  for  over 
11  years  [with]  no  resolution  in  sight."  s 
The  Council  was  asked  what  action  was 
being  taken  to  create  alternatives  for 
dealing  with  these  waste  streams.^  We 
and  NRC  have  worked  together  in  the 
past  to  develop  guidance  and  regulatory 
solutions  for  certain  broad  mixed  waste 
issues.' 

In  that  vein,  EPA  and  NRC  view  the 
disposal  of  LAMW  in  a  Subtitle  C  RCRA 
landfill  as  a  viable  approach  deserving 
further  examination  through  a  public 
notice  and  comment  process.  EPA  and 
NRC  believe  this  approach  has  the 
potential  to  offer  needed  flexibility  in 
the  regulation  of  mixed  waste  and  be 
fully  protective  of  the  public  health  and 
the  environment.  This  approach  would 
also  be  consistent  with  actions  taken  by 
both  agencies  to  address  specific 
situations.  Note  that  the  NRC,  in 
consultation  with  us,  has  issued 
guidance  such  that,  under  certain 
conditions,  radioactively  contaminated 
electric  arc  furnace  dust  containing 
cesium-137  below  specified  levels — the 
result  of  accidental  melting  of  sealed 
sources  by  steel  mills — appropriately 
may  be  disposed  of  in  commercially 
operated  RCRA  hazardous  waste 
facilities  (62  FR  13176,  March  19, 1997). 

We  anticipate  that  implementing  the 
disposal  option  discussed  in  today's 
action  for  all  low-activity  radioactive 
waste,  including  those  waste  streams 
discussed  in  section  III,  will  require 
regulatory  action  by  both  agencies 
(although  our  respective  responsibilities 
clearly  vary  for  the  different  waste 
streams).  We  invite  commenters  to 
provide  their  perspective  on  the 
appropriate  roles  of  the  two  agencies  in 
developing  regulatory  standards  and 
implementing  them  for  waste  generators 


*  Hearing  Before  the  Subcommittee  on  Enngy  and 
Power  of  the  Committee  on  Commerce,  House  of 
Representatives,  104th  Cong.,  2d  Sess.,  Sept.  5, 
1996,  Serial  Number  104-114. 

^  Hearing  Befeire  the  Subcommittee  on  Oversight 
and  Investigations,  of  the  Committee  on  Energy  and 
Natural  Resources,  United  States  Senate,  104th 
Cong.,  2d  Sess.,  Sept.  26, 1996,  Serial  Number  104- 
775,  at  71. 

7  EPA  and  NRC  have  issued  joint  guidance  on 
mixed  waste  testing  ('7oint  EPA/NRC  Guidance  on 
Testing  Requirements  for  Mixed  Radioactive  and 
Hazardous  Waste,"  62  F%62079,  November  20, 
1997)  and  disposal  ("NRC/EPA  Siting  Guidelines 
for  Disposal  of  LLMW,"  OSWER  Directive  9480.00- 
14,  June  1987;  "Joint  NRC/EPA  Guidance  on  a 
Conceptual  Des^  Approach  for  Commercial 
LLMW  Disposal  Facilities,"  OSWER  Directive 
9487.00-8,  August  3, 1987).  lliese  dociunents  are 
available  at  http://www.epa.gov/radiation/mixed- 
waste. 
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and  disposal  facilities,  including  the 
appropriate  level  of  Federal  and/or  State 
oversight.  What  regulatory  arrangement, 
including  division  of  responsibilities 
between  EPA  and  NRC,  would  be  most 
likely  to  facilitate  the  safe  management 
and  disposal  of  these  wastes?  We  would 
also  welcome  suggestions  as  to  the  most 
effective  ways  to  minimize  the  effects  of 
dual  regulation. 

In  our  discussions,  NRC  has  identified 
several  regulatory  options  that  it  might 
apply  to  LAMW.  We  discuss  these 
potential  NRC  regulatory  approaches  to 
LAMW  in  section  II.F,  and  have 
included  some  questions  to  elicit  public 
comment  on  those  approaches. 
However,  NRC  will  discuss  issues 
specific  to  NRC's  regulatory  system  in 
greater  detail  as  it  proceeds  through  its 
own  rulemaking  process.  Oiu  action 
today  focuses  more  on  technical  and 
policy  questions  surroimding  the  use  of 
RCRA-C  technology  and  regulatory 
homework  for  disposal  of  LAMW,  the 
applicability  of  the  RCRA-C  technology 
to  other  low-activity  radioactive  wastes, 
and  non-regulatory  approaches  that 
might  prove  effective  in  managing  and 
disposing  of  low-activity  wastes.  We 
encourage  commenters  to  respond  to  all 
questions  in  today's  action. 

B.  Why  Is  There  a  Need  To  Simplify 
Disposal  of  LAMW? 

1.  Dual  Regulatory  Structure 

Mixed  waste  is  regulated  under  both 
RCRA  and  the  AEA.  The  need  to  comply 
with  two  separate  regulatory  systems, 
each  of  which  is  targeted  to  a  different 
component  of  the  waste,  creates  a 
certain  regulatory  and  economic  biuden 
on  mixed  waste  generators.  While  many 
of  the  requirements  of  the  two  systems 
have  similar  purposes  [e-g-, 
inspections),  they  can  have  the  effect  of 
creating  two  distinct  regidatory 
compliance  infrastructures.  Generators 
(as  well  as  treatment  and  disposal 
facilities]  must  achieve  compliance  with 
both  systems.  In  some  cases,  these 
requirements  may  appear  to  be 
duplicative. 

Approximately  3000  small  voliune 
generators  store  mixed  wastes,  in  part 
because  disposal  options  are  extremely 
limited.  Some  estimates  are  that  the 
number  of  individual  sites  storing 
mixed  waste  could  be  significantly 
higher,  though  there  is  greater 
uncertainty  in  these  estimates.  The  lack 
of  disposal  options  for  these  generators 
causes  increased  management  costs.  It 
also  can  result  in  mishandling  and 
perhaps  illegal  diunping  of  the  waste. 
Some  mixed  waste  has  been  in  storage 
for  over  a  decade.  These  concerns  are 
not  limited  to  small  generators.  The  EPA 


rule  discussed  in  section  II.B.2  was 
largely  driven  by  power  companies' 
concern  over  dual  regulation  of  mixed 
waste.  We  believe,  in  general,  that 
treatment  and  permanent  disposal  of 
waste,  when  available,  is  preferable  to 
storage. 

Also,  we  are  concerned  that  the  high 
costs  and  difficulty  of  disposing  of 
mixed  waste  will  cause  doctors, 
hospitals,  and  diagnostic  laboratories  to 
suspend  certain  procediu"es,  which 
could  result  in  the  provision  of  less  than 
optimum  health  care.*  There  are  reports 
that  the  inability  to  store  and  dispose  of 
radioactive  waste  has  caused 
researchers  to  avoid  scientific 
procedures  that  are  known  to  be 
effective  and  to  develop  less  effective 
alternatives.  3  We  also  are  concerned 
that  such  problems  indirectly  may  be 
hampering  medical  research. 

We  believe  it  is  possible  to  alleviate 
the  problem  if  more  of  the  facilities  that 
can  accommodate  hazardous  waste 
safely  were  aillowed,  under  certain 
conditions,  to  dispose  of  LAMW.  Of  the 
commercial  facilities  currently 
permitted  to  dispose  of  hazardous  waste 
under  RCRA,  only  one  is  also  licensed 
to  dispose  of  AEA  radioactive  waste 
(and  mixed  waste).  (This  facility  and 
one  other  that  we  are  aware  of  that  has 
applied  for  a  license  to  dispose  of  AEA 
radioactive  waste  are  special  cases,  as 
their  original  plans  involved  accepting 
radioactive  waste.)  This  situation  may 
be  due,  in  part,  to  the  additional  biuden 
faced  by  the  RCRA  disposal  facility 
operators  in  applying  for  a  site-specific 
license  under  10  CFR  part  61  or  its 
equivalent  to  establish  a  full-fledged 
low-level  radioactive  waste  (LLRW) 
disposal  facility.  Both  10  CFR  part  61 
and  RCRA  Subtitle  C  describe  fairly 
lengthy,  data  intensive,  and  costly 
processes  for  regulatory  approval.  The 
somewhat  different  focus  of  the  two 
systems  (RCRA  as  "technology  based", 
part  61  as  "performance  based")  may 
also  serve  to  limit  the  number  of 
facilities  willing  to  demonstrate 
compliance  imder  both  regulatory 
systems.  (See  section  II.C  for  more  detail 
on  the  licensing-permitting  issue.)  A 
few  commercial  Subtitle  C  landfills 
have  accepted  non-AEA  radioactive 
waste  with  the  approval  of  State 
authorities,  which  supports  our  belief 
that,  with  the  proper  controls,  the 
RCRA-C  technology  can  provide 
protective  disposal  of  certain  types  of 
radioactive  material.  Issues  associated 


»  Kaye,  Gordon  J,  "The  Crisis  in  LLRW  Disposal 
Short-  and  Long  Term  Effects  on  the  Biomedical 
Community,"  Newsletter  for  Appalachian  Compact 
Users  of  Radioactive  Isotopes,  June  1991. 

» Isaac,  Peter  G,  et  al.,  "Nonradioactive  Probes," 
Molecular  Biology,  p  259-160,  vol.  3,  June  1995. 


with  non-AEA  radioactive  wastes  are 
discussed  in  section  III. 

We  asserted  RCRA  authority  over  the 
hazardous  portion  of  mixed  waste  in  the 
mid-1980s;  however,  section  1006  of 
RCRA  states  that  the  AEA  takes 
precedence  over  RCRA  in  cases  where 
the  regulatory  requirements  are 
inconsistent.  Because  the  approach  we 
are  considering  would  rely  on  RCRA 
Subtitle  C  landfill  technology,  and 
because  low-activity  mixed  waste  would 
have  relatively  low  concentrations  of 
radionuclides,  our  approach  would 
permit  the  disposal  of  LAMW  if  it  met 
RCRA-C  regulations  and  practices.  This 
implies  that  the  risks  to  workers,  the 
public,  and  the  environment  (including " 
ground  water)  presented  by  the 
radioactive  portion  of  LAMW  would  be 
effectively  minimized  considering  the 
controls  already  in  place  at  the  RCRA- 
C  landfills.  Waste  generators  would  also 
bear  responsibility  for  ensuring  that 
their  waste  met  conditions  for  disposal 
as  low-activity  mixed  waste. 

This  approach  would  take  into 
account  the  practicalities  of 
implementing  LAMW  disposal  at  RCRA- 
permitted  hazardous  waste  landfills, 
rather  than  transforming  them  into  more 
AEA-like  facilities.  We  believe  that  this 
will  introduce  sufficient  flexibility  as  to 
allow  LAMW  generators  to  take 
advantage  of  additional  disposal 
options.  Similarly,  the  number  of 
commercial  facilities  currently 
permitted  under  RCRA  to  accept 
hazardous  waste  (roughly  20)  is 
significantly  higher  than  the  niunber 
licensed  to  accept  low-level  waste  (3)  or 
mixed  waste  (1),  offering  the  prospect  of 
greater  competition  and  disposal 
capacity.  Though  this  comparison  is 
instructive,  we  do  not  want  to  limit  our 
focus  to  commercial  disposal  facilities. 
A  significant  niunber  of  companies  have 
been  issued  permits  for  their  own 
"captive"  or  privately-owned  hazardous 
waste  disposal  facilities,  which 
typically  accept  waste  only  from 
generators  owned  by  or  affiliated  with 
the  landfill  operator.  It  is  conceivable 
that  mixed  waste  generators  might  be 
among  those  with  access  to  such 
facilities.  These  facilities  must  meet  the 
same  RCRA  permitting  requirements  as 
commercial  facilities  and  therefore,  this 
approach  should  be  equally  appropriate 
for  the  receipt  of  LAMW.  We  request 
comment  on  whether  we  should 
consider  only  a  subset  (i.e.,  only  the 
commercial  or  private  sector)  of  the 
RCRA-C  universe  in  our  analyses.  On  a 
related  topic,  should  RCRA  landfills 
operated  by  DOE  on  its  own  sites  be 
considered  within  the  scope  of  this 
approach? 
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2.  Recent  EPA  Mixed  Waste  Actions 

As  described  above,  on  May  16,  2001, 
we  promulgated  regulations  related  to 
the  storage,  treatment,  transportation, 
and  disposal  of  mixed  low-level 
radioactive  waste  (subpart  N  of  40  CFR 
part  266).  These  regulations  describe 
conditions  under  which  MLLW  can  be 
exempted  from  cwtain  RCRA  hazardous 
waste  requirements.  In  particular,  a 
generator  of  MLLW  may  store  and  treat 
the  waste  at  the  generator's  facility 
without  obtaining  a  RCRA  permit 
(required  for  hazardous  waste  treatment, 
disposal,  and  on-site  storage  beyond  90 
days),  as  long  as  the  storage  and 
treatment  take  place  in  tanks  or 
containers  and  conform  to  the 
generator's  AEA  license  conditions. 
Similarly,  transportation  to  an  AEA- 
licensed  low-level  radioactive  waste 
disposal  faciUty,  and  subsequent 
disposal,  may  also  take  place  solely 
according  to  AEA  requirements. 
However,  eligible  MLLW  must  still  meet 
the  RCRA  land  disposal  treatment 
standards  prior  to  transportation  for 
disposal  at  a  licensed  low-level  waste 
disposal  facility. 

We  believe  our  conceptual  approach 
to  disposal  of  low-activity  mixed  waste 
is  complementary  to  the  regulations  we 
promulgated  in  subpart  N.  We  believe 
that  a  significant  proportion  of  MLLW 
could  qualify  as  low-activity  mixed 
waste  (just  as  most  low-level  waste  is  in 
the  lowest-activity  class),  depending  on 
where  the  technical  analyses  indicate 
the  limits  should  be  set.  The  approach 
we  are  outlining  today  would  also 
significantly  increase  disposal  options, 
if  fully  implemented.  Compared  to  the 
three  operating  low-level  radioactive 
waste  disposal  facilities,  there  are  ' 
roughly  twenty  commercial  RCRA 
Subtitle  C  disposal  facilities  operating 
today,  with  many  more  that  take  waste 
ftota.  only  a  limited  number  of 
generators. 

The  approach  we  took  in 
promulgating  the  subpart  N  disposal 
requirements  relied  on  a  comparison  of 
the  RCRA  and  AEA  requirements  for 
disposal.  In  that  context,  and 
recognizing  that  RCRA  waste  meeting 
the  treatment  standards  for  land 
disposal  would  likely  be  significantly 
lower  in  risk,  we  determined  that  AEA 
disposal  requirements  offered  sufficient 
protectiveness  for  the  hazardous 
constituents  in  MLLW.  Oiu  approach  to 
establishing  disposal  standards  for  low- 
activity  mixed  waste  is  similar  in 
concept.  For  example,  our  approach 
would  consider  the  effects  of  waste  form 
for  the  treated  LAMW  and 
containerization  in  minimising  the 
availability  of  radionuclides  in  the 


waste  fo '  release  in  the  presence  of 
water.  H  jwever,  our  approach  will  rely 
on  mode  ling  to  determine  when  the  risk 
to  workc  rs  and  the  public  from  disposal 
of  radioi  uclides  is  acceptably  low.  The 
LAMW  ( oncentration  limits  developed 
under  th  is  approach  will  be  analogous 
to  the  R(  RA  concentration-based 
treatmeo  t  standards  that  reduce  the 
toxicity  I  ind  mobility  of  hazardous 
constitu(  ints  in  the  waste.  Additional 
measiuB  i  that  support  and  build  public 
confideiice  in  this  determination,  such 
as  grounfl-water  monitoring  for 
radionu(tlides,  may  be  advisable. 

There  hvill  be  unavoidable  overlap  of 
the  mixeKl  waste  eligible  for  disposal 
under  the  two  rules.  Our  subpart  N 
regulations  cover  a  broader  spectrum  of 
MLLW,  While  we  expect  the  LAMW 
concept  |o  address  only  the  lower- 
activity  |)ortion  of  that  MLLW  spectnun. 
Generators  with  waste  eligible  under 
both  ruli  s  may  make  their  disposal 
choice  b  ised  on  cost,  access  to  a^ 
disposal  facility,  and  regulatory 
constraii  tts. 

C.  How  1  Vould  the  RCRA  Regulatory 
Framewi  irk  Support  a  Viable  Disposal 
Concept ' 

We  pr  )pose  to  rely  to  a  large  extent 
on  the  pi  otections  offered  by  the  RCRA 
hazardoi  is  waste  disposal  facilities  for 
disposal  of  low-activity  mixed  waste. 
We  belie  ve  that  the  RCRA  Subtitle  C 
requiren  ents  provide  a  uniform  level  of 
waste  CO  atainment  and  isolation 
technolc  ly  that  warrants  confidence  in 
their  abifity  to  address  low 
concentijBtions  of  radionuclides; 
although  RCRA  does  not  regulate  on  the 
basis  of  radioactivity,  there  is  no  general 
prohibition  on  disposal  of  material  not 
regulatea  as  hazardous  in  a  hazardous 
waste  facility,  and  some  RCRA  facilities 
are  pemi  itted  to  accept  certain  types  of 
TENORM  waste.  In  addition, 
requirements  related  to  hazardous  waste 
characte  istics  have  evolved  over  the 
life  of  th  i  Subtitle  C  program  to  the 
point  th)  t  they  are  tightly  controlled 
through  application  of  treatment 
standarcis.  Below  we  discuss  several 
points  tnat  we  believe  provide  strong 
support  Jor  the  LAMW  disposal 
approac 

1.  Technological  Basis  for  Disposal 
(RCRA  Hazardous  Waste  Landfill 
Criteria) 

To  ass  jss  the  protectiveness  of  LAMW 
disposal  at  RCRA-C  facilities,  we  first 
need  to  \  inderstand  how  the  disposal 
cell  itsett  will  contribute  to  the  isolation 
of  radionuclides.  It  is  recognized  that 
RCRA  and  AEA  employ  different 
regulato  y  philosophies.  RCRA  has 
explicit  engineering  and  construction 


criteria  for  Subtitle  C  landfills. 
Therefore,  any  permitted  RCRA-C 
facility  is  expected  to  meet  these  basic 
criteria  and  they  can  be  accoimted  for  in 
the  technical  analyses.  In  contrast,  as 
discussed  further  in  section  II.C.4,  AEA 
low-level  waste  facilities  in  10  CFR  part 
61  must  meet  certain  performance 
objectives  to  be  licensed.  Thus  the  AEA 
approach  allows  for  some  variation 
among  AEA  facilities,  depending  upon 
factors  such  as  climate  and  site  geology. 
This  provides  flexibility  in  facility 
design  in  that  it  can  be  tailored  to  the 
hazard  of  the  waste.  Ultimately,  the 
purpose  of  both  systems  is  to  contain 
and  isolate  the  waste  in  order  to  protect 
public  health  and  the  environment. 
We  believe  RCRA's  uniformity  of 
design,  and  the  s[>ecific  engineering 
featiu«s  required,  provide  assurance 
that  RCRA--C  facilities  can  limit  contact 
of  waste  with  water  (and  subsequent 
leachate  generation)  and  should  allow 
disposal  of  LAMW  containing  low 
concentrations  of  radionuclides.  The 
RCRA  regulations  describing  landfill 
attributes  are  located  in  40  CFR  part 
264,  subpart  N.  They  require,  among 
other  things,  that  a  disposal  facility 
have: 

•  A  cap  on  the  disposal  cell  that 
minimizes  infiltration  of  liquids, 
promotes  drainage,  minimizes  erosion, 
accommodates  settling  and  subsidence, 
and  has  permeability  no  greater  than 
that  of  the  disposal  cell  liner  system  or 
natiu-al  subsoils; 

•  A  liner  system  beneath  the  disposal 
cell  constrjcted  of  materials  of  specified 
thickness,  hydraulic  conductivity, 
physical  strength,  and  chemical 
resistance; 

•  A  leachate  collection  and  removal 
system  capable  of  limiting  leachate 
depth  above  the  liner  to  30  cm;  and 

•  A  leak  detection  system  constructed 
with  a  specific  slope  and  materials  of  a 
certain  thickness,  hydraulic 
conductivity,  physical  strength,  and 
chemical  resistance. 

2.  RCRA  Treatment  Standards 

Besides  having  specific  requirements 
for  disposal  cell  construction,  RCRA 
also  requires  that  hazardous  waste  be 
treated  prior  to  land  disposal.  This 
treatment  may  serve  two  piuposes:  First, 
it  can  reduce  the  concentration  of 
hazardous  constituents  in  the  waste, 
which  also  reduces  the  associated  risk; 
second,  it  may  change  the  physical  form 
of  the  waste,  which  can  change  the 
volimie  of  the  waste,  make  the  waste 
easier  to  handle,  reduce  the  likelihood 
of  releasing  hazardous  constituents  from 
the  waste,  or  reduce  the  likelihood  that 
the  waste  itself  will  migrate  out  of  the 
disposal  cell  [e.g.,  as  a  liquid  or 
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leachate)  and  reach  ground  water.  (By 
contrast,  NRC  requirements  address 
waste  characteristics,  but  NRC  does  not 
require  specific  treatment  methods  for 
waste  prior  to  disposal.  However,  low- 
level  radioactive  waste  is  generally 
compacted,  which  reduces  voliune  and 
increases  stability  but  also  increases 
radionuclide  concentrations  on  a  pet 
wait  volume  basis.  In  addition,  liquids 
and  chelating  agents  must  be  minimized 
or  otherwise  managed  to  limit  their 
impact  on  facility  performance.) 

The  RCRA  Universal  Treatment 
Standards  (UTS)  are  located  in  40  CFR 
part  268.  Most  are  in  the  form  of 
concentration  limits  of  the  respective 
hazardous  constituents,  but  some  are  in 
the  form  of  specified  treatment 
technology  (particularly  in  the  case  of 
hard-to-treat  wastes).  The  UTS  are  based 
on  the  level  of  reduction  that  can  be 
achieved  by  available  technology,  not 
on  risk  reduction.  However,  by  reducing 
the  concentration  of  toxic  constituents, 
the  practical  effect  is  some  reduction  in 
risk.  We  would  appreciate  comments  on 
the  need  for  measures,  such  as  waste 
treatment  to  a  specific  waste  form,  that 
would  help  ensiu-e  that  radionuclide 
concentrations  established  imder  the 
approach  outlined  today  remain 
protective  when  implemented. 

We  expect  this  approach  to  require 
that  low-activity  mixed  waste  comply 
with  the  RCRA  UTS  before  allowing 
disposal  at  RCRA-C  facilities,  in 
keeping  with  existing  restrictions.  To 
the  extent  that  treatment  involves  some 
kind  of  waste  stabilization  or 
solidification,  we  would  consider  this 
advantageous  to  keeping  radionuclides 
immobilized  in  the  disposal  cell.  We  ask 
readers  whether  they  believe  there  are 
situations  in  which  compliance  with  the 
UTS  may  be  unnecessary  or  inadvisable 
for  wastes  containing  radionuclides.  We 
request  comment  on  the  need  to  require 
a  certain  waste  form  for  LAMW  and  the 
desirability  of  having  standards  (e.g., 
concentrations)  that  are  dependent  on 
waste  form.  We  also  request  comment 
on  whether  a  rule  should  explicitly 
require  segregating  treated  LAMW 
meeting  the  UTS  from  imtreated 
hazardous  waste  (waste  disposed  of 
before  treatment  standards  were 
required).  This  would  limit  potential 
interactions  with  chemicals  that  could 
influence  the  ability  of  radionuclides  to 
move  in  the  enviromnent.  We  believe 
this  is  probably  not  necessary,  as 
disposal  cells  that  were  open  prior  to 
the  treatment  requirements  are  likely  to 
have  been  closed  for  some  time. 


3.  RCRA  Disposal  Facility  Operating 
Standards 

RCRA  is  also  explicit  about  how  the 
facility  must  approach  operational 
functions,  both  while  the  facility  is 
operating  and  during  the  closiire  and 
post-closure  phases.  In  particular, 
facility  operators  must  follow  specific 
procedures  regarding  [see  40  CFR  part 
264): 

•  Inspections — the  facility  operator 
must  inspect  equipment  and  procedures 
in  accordance  with  a  written  schedule 
(including  inspecting  the  installation  of 
the  liner  and  leachate  collection 
system),  must  inspect  the  operation  of 
the  landfill  after  storms,  and  must 
inspect  the  leachate  coUection  system 
regularly  during  operation  and  post- 
closure; 

•  Recordkeeping — ^the  facility 
operator  must  maintain  inspection 
records  for  at  least  three  years  and 
maintain  records  detailing  the  location, 
dimensions,  and  contents  of  disposal 
cells; 

•  Monitoring/corrective  action — ^the 
facility  operator  must  conduct  a  ground- 
water monitoring  program  and 
implement  corrective  action  when  a 
hazardous  constituent  is  detected  in 
groimd  water  at  concentrations  that 
exceed  those  listed  in  the  facility's 
permit; 

•  Closure/post-closure — the  facility 
operator  must  install  a  permanent  cap 
on  the  disposal  cell  that  complies  with 
engineering  specifications,  must  have  an 
approved  closure  plan  that  minimizes 
the  need  for  further  maintenance,  must 
perform  maintenance  that  becomes 
necessary  throughout  the  post-closure 
period,  and  must  submit  a  survey  plat 
showing  the  locations  and  contents  of 
disposal  cells. 

4.  How  Does  AEA  Licensing  Compare  to 
RCRA  Permitting? 

Both  the  NRC  and  EPA  have  designed 
their  disposal  regulations  with  the 
intent  of  isolating  waste  from  the 
environment  to  minimize  exposures 
bom  the  radiological  or  chemical 
constituents  (in  this  document,  we  are 
focusing  on  the  NRC  requirements  for 
LLRW  disposal  under  10  CFR  part  61). 
There  are  a  number  of  broad  similarities 
between  the  two  regulatory  approaches 
that  could  translate  into  "simplified" 
AEA  oversight.  For  example,  both  the 
AEA  and  RCRA: 

•  Accept  and  regulate  near-surface 
dispostd  as  a  means  to  contain  and 
isolate  waste; 

•  Include  measmes  to  limit 
infiltration  into  the  disposal  cell  (such 
as  a  cover/cap); 

•  Require  site  monitoring  during 
operations; 


•  Require  continued  maintenance 
after  fadlity  closure;  and 

•  Recognize  that  there  are  certain  site 
characteristics  to  be  avoided  (such  as 
floodplains  and  other  geologic  hazards). 

However,  there  are  ^so  some 
noteworthy  xlifferences  in  the  technical 
requirements  for  waste  disposal.  Some 
of  these  differences  exist  because  of  the 
way  the  regulations  are  written  and 
implemented.  RCRA  regulations  are 
more  prescriptive  and  design-based  than 
are  the  NRC  requirements.  Although 
both  systems  have  basic  requirements 
for  site  selection,  RCRA  does  not  require 
a  landfill  seeking  a  hazardous  waste 
disposal  permit  to  conduct  performance 
assessments  (site-specific  modeling)  to 
assess  how  waste  disposal  at  the  facility 
will  protect  human  health  and  the 
environment  after  facility  closiire. 
Instead,  by  reqiiiring  a  uniform 
(minimum)  level  of  technology  designed 
to  provide  containment  and  prevent 
releases,  RCRA  places  the  burden  on  the 
technology  to  perform  as  expected  and 
thereby  protect  the  public  and 
environment.  For  example,  RCRA 
requires  that  a  disposal  cell  have  a 
double  liner  constructed  of  certain 
materials  and  a  leachate  collection 
system  capable  of  performing  to  certain 
specifications.  RCRA  regidations  say,  in 
effect,  "this  level  of  technology  is 
protective."  An  important  point  is  that, 
imder  RCRA,  leachate  from  a  hazardous 
waste  disposal  cell  is  hazardous  waste, 
and  must  be  collected  and  treated 
accordingly.  Similarly,  leachate 
containing  radionuclides  could  be 
newly  generated  mixed  waste  and  be 
treated  accordingly.  We  request 
comment  on  how  we  should  address 
radionuclides  in  the  LAMW  leachate, 
particularly  if  the  LAMW  has  been 
disposed  of  imder  some  exemption  from 
NRC  requirements. 

On  the  other  hand,  NRC,  in  its 
regulations  under  the  AEA,  focuses 
more  on  standards  of  performance, 
rather  than  on  construction 
specifications.  The  NRC  has  established 
a  maximiun  dose  level  to  the  public; 
however,  the  burden  is  on  the  faciUty 
operator  to  satisfy  the  licensing 
authority  that  the  facility,  as  sited  and 
constructed,  will  not  allow  that  dose  to 
be  exceeded.  Thus,  the  NRC  regidations 
require  a  detailed,  site-specific 
operational  and  post-closure 
performance  assessment  to  show  that 
the  facility  will  perform  adequately. 
NRC  regulations  say,  in  effect,  "show 
that  the  level  of  technology  you  select, 
combined  with  the  characteristics  of  the 
site  you  have  selected,  will  meet  this 
level  of  protection."  License  conditions, 
often  including  monitoring  facility 
performance,  are  then  established  to 
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ensure  that  the  level  of  protection  is 
achieved. 

The  nature  of  the  waste  can  also  affect 
the  time  needed  for  the  hazard  to 
diminish.  RCRA  establishes  a  minimimi 
period  of  30  years  for  facility 
maintenance  and  monitoring  after 
closure  of  the  disposal  cell  (with 
extensions  as  necessary  to  protect 
human  health  and  the  environment). 
NRC  assumes  a  minimum  period  of  100 
years  for  active  maintenance,  with 
control  of  the  site  continuing  for  an 
indefinite  period  before  license 
termination  because  of  the  variety  and 
concentration  of  radionuclides  that 
could  be  disposed  at  such  a  site. 
Performance  assessments  conducted  to 
meet  10  CFR  part  61  licensing 
requirements  include  projections  well 
beyond  both  the  30-  and  100-year  active 
institutional  control  periods. 

The  environment  in  the  disposal  cell 
{e.g.,  pH,  temperature,  moisture)  can 
affect  the  decomposition  of  many 
hazardous  constituents  (primarily 
organiCS,  as  many  heavy  metals  persist 
essentially  forever).  Radionuclides, 
however,  break  down  more  predictably 
than  do  hazardous  constituents.  A 
radionuclide  remains  radioactive,  and 
will  take  the  same  time  to  decay, 
regardless  of  its  physical  and  chemical 
environment.  Because  some 
radionuclides  take  hundreds  or 
thousands  of  yeeus  to  decay,  under  the 
AEA,  facilities  are  not  expected  to 
maintain  perfect  containment  for  these 
lon^  periods  imtil  the  waste  is  no  longer 
radioactive.  In  fact,  evaluations  of  AEA 
fecilities  typically  include  situations  in 
which  the  disposal  system  does  not 
perform  as  well  as  expected,  with 
resulting  limited  releases.  These 
projected  limited  releases  become  the     - 
basis  for  performance  assessments  used 
to  make  compliance  or  licensing 
decisions.  Under  NRC  regulation,  the 
combination  of  engineered  barriers, 
waste  form  requirements,  and  natural 
site  characteristics  are  evaluated  to 
assure  that  the  concentration  of 
radionuclides  reaching  the  accessible 
environment  does  not  exceed  regulatory 
limits.  Although  AEA  regulatory 
practice  focuses  on  preventing 
infiltration,  if  the  cell  cover  degrades  it 
is  preferable  for  infiltrating  water  to 
move  quickly  out  of  the  disposal  cell  in 
order  to  minimize  contact  time  with  the 
waste  (avoiding  a  "bathtub"  situation). 
Thus,  this  approach  of  recognizing  the 
potential  for  limited  releases  delays  and 
spreads  out  the  releases  over  time  and 
minimizes  peak  doses.  In  practice,  many 
long-lived  radionuclides  will  not  move 
with  ground  water,  but  will  remain 
within  the  general  area  of  disposal 
because  of  their  chemical 
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charact«  ristics.  (Assumptions  and 
knowle(  ge  about  the  mobility  of 
individi  tal  elements  in  various 
environ  nents  influence  the  selection  of 
modelir  g  parameters.  Typically, 
conservatism  is  introduced  into 
performance  assessments  to  help 
account  for  uncertainties  in  long-term 
modelir|g.  It  should  also  be  noted  that 
the  behavior  of  a  particular  element  in 
the  envyonment  will  be  essentially  the 
same  wl  lether  it  is  radioactive  or  not.) 
In  this  V  3in,  NRC  regulations  expect  the 
evaluati  )n  of  a  potential  disposal  site 
for  "at  1(  ast  a  500  year  time  frame" 
while  al  ;o  considering  the  "indefinite 
future."  " 

There  are  several  fundamental  issues 
to  be  coi  isidered  in  determining  the 
feasibili  y  of  an  approach  involving 
simplifi(  d  NRC  oversight  for  RCRA-C 
facilities ,  particularly  where  NRC 
requiren  ents  are  more  extensive  than 
RCRA  re  quirements.  Areas  of  overlap  in 
which  oi  le  regulatory,  regime  would  take 
primacy  also  are  important.  These 
issues  in  elude: 

•  Post  Closure  Care:  Should  operators 
be  requi  ed  to  maintain  the  facility  for 
periods  longer  than  the  minimum  30 
years  reduired  by  RCRA?  (RCRA  has 
discretia  n  to  extend  this  period,  and 
some  Sta  tes  have  done  so.)  What  about 
for  100  y  Bars,  with  the  expectation  of 
longer  si  e  control,  as  NRC  requires? 

•  Lam  f  OivnereWp;  RCRA  allows 
private  a  wnership  of  disposal  sites,  with 
the  possibility  of  future  sale.  NRC 
licensind  under  10  CFR  part  61  is 
continge  it  on  eventual  ownership  of  the 
site  by  a  "ederal  or  State  government 
entity. 

•  Fina  ncial  Assurance:  AEA  disposal 
facilities  generally  put  up  a  higher 
initial  fix  ancial  assurance  than  RCRA 
facilities  to  account  for  longer  periods  of 
care. 

•  Groi  nd-Water  Monitoring  and 
Correctiv  e  Action:  If  there  are  releases  of 
hazardoi  s  constituents,  RCRA 
authorizes  corrective  action  (corrective 
action  fo^  hazardous  constituents  might 
be  effectikre  for  AEA  materials  combined 
with  the  hazardous  constituents).  RCRA 
regulations  have  specific  requirements 
for  grounp-water  monitoring  of 
hazardoi*  constituents  (40  CFR  264.92- 
94),  whi(^  are  incorporated  into  the 
facility  pfermit.  While  NRC  regulations 
have  general  requirements  for  site 
monitoriig  "capable  of  providing  early 
warning  if  releases  of  radionuclides 
from  the  disposal  site  before  they  leave 
the  site  boundary"  (10  CFR  61.53),  they 
do  not  CO  ntain  separate  ground- water 
standard! .  Detailed  monitoring 
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requirements  may  be  developed  in  the 
facility  license. 

This  ANPR  addresses  the  possibility 
of  alternate  disposal  methods  for  LARW. 
We  will  work  with  NRC  to  develop 
appropriate  concentration  limits  that  are 
protective  of  the  general  public  and  that 
minimize  the  need  for  additional  NRC 
requirements.  However,  NRC  may 
decide  that  additional  requirements  on 
generators  or  disposal  facilities  are 
necessary  for  NRC  to  meet  its 
obligations  under  the  AEA.  We  request 
comment  on  these  issues. 

D.  What  Methods  Could  Be  Used  To 
Assess  the  Risk  of  Disposing  ofLAMW? 

1.  Modeling  as  a  Basis  for  Establishing 
Risk  or  Dose  Basis 

Mathematical  modeling  is  a 
fundamental  tool  of  radioactive  waste 
management.  It  assists  regulators  in 
assessing  expected  releases  (and 
subsequent  doses)  to  the  environment 
from  disposal  facilities  over  periods  of 
hundreds  to  thousands  of  years. 
However,  these  projections  over  time 
should  not  be  viewed  as  firm 
predictions.  Instead,  they  can  give 
regulators  and  the  public  confidence 
that  certain  limits  will  not  be  exceeded. 
Actual  "proof  of  performance  would 
involve  active  measures  such  as  facility 
monitoring. 

2.  Comparison  of  Risks  From 
Radioactive  and  Hazardous  Waste 
Disposal 

The  public  may  not  have  a  good 
understanding  of  the  relative  risks  from 
radiation  and  hazardous  waste.  It  is 
probably  true  that  many  people  would 
consider  radioactive  waste  to  be  more  of 
a  danger  than  hazardous  waste.  It  is 
important  that  the  public  be  informed  of 
the  risks  involved  in  our  approach  and 
be  satisfied  that  those  risks  are  managed 
appropriately.  We  have  included  a 
general  discussion  of  risks  from  both 
types  of  waste  below. 

The  risk  frt>m  radioactive  material 
depends  on  the  tjrpe  of  radiation 
emitted  and  the  path(s)  of  exposure. 
Gamma  radiation  is  most  significant  for 
external  exposures.  Alpha  emissions  are 
of  most  concern  for  inhalation.  NRC 
requirements  for  land  disposal  typically 
put  limits  on  radiation  doses  to  the 
public.  Dose  can  be  converted  to  risk, 
although  risk  can  also  be  calculated 
directly  from  exposures;  the  results  tend 
to  differ  for  the  two  methods,  and  dose 
itself  can  be  expressed  in  several  ways    . 
that  may  not  be  equivalent  (a  more 
detailed  discussion  of  various  dose 
standards  is  letted  in  section  n.D.5). 
As  discussed  above,  facilities  seeking  an 
NRC  radioactive  waste  disposal  license 
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must  satisfy  the  licensing  authority  that 
they  can  meet  these  limits  through  long- 
term  performance  assessments,  llie 
performance  assessment  evaluates  the 
projected  inventory  of  radionuclides  in 
the  disposal  cell  at  closiire  and  models 
the  movement  of  those  radionuclides  in 
the  environment  using  site-specific 
conditions. 

RCRA  considers  risk  when  deciding 
which  wastes  should  be  defined  as 
hazardous.  RCRA  evaluates  how 
individual  constituents,  when  land 
disposed,  will  behave  in  the 
environment  over  long  periods  of  time. 
Listed  wastes  (those  designated  by  F,  K, 
P,  or  U  waste  codes)  automatically 
include  substances  that  have  a  lifetime 
cancer  risk  of  10  ~^  or  higher  to  a  nearby 
receptor  (i.e.,  exposures  to  the 
contaminant  would  cause  a  fatal  cancer 
to  one  person  or  more  in  a  population 
of  10,000).  RCRA  hsts  substances  with 
a  lifetime  cancer  risk  between  10  ~^  and 
10  ~^  on  a  case-by-case  basis.  It  does  not 
list  those  substances  with  a  lifetime 
cancer  risk  less  than  10"''  {i.e.,  fewer 
than  one  in  1,000,000).  For  non-cancer 
toxic  effects,  if  the  concentration  of  the 
constituent  in  leachate  exceeds  the 
drinking  water  treatment  standard  for 
that  constituent  (i.e.,  the  "Hazard 
Quotient"  is  greater  than  or  equal  to  1), 
the  waste  is  listed  as  hazardous. 
Toxicity  characteristic  wastes 
(designated  by  the  D  waste  code)  are 
defined  at  the  concentration  that 
corresponds  to  a  10  "^  lifetime  fatal 
cancer  risk.  In  determining  whether  to 
list  a  waste  as  hazardous,  RCRA  does 
not  focus  on  individual  site 
characteristics,  but  conducts  generalized 
assessments  that  consider  climatological 
and  hydrogeological  variations  around 
the  country  along  with  how  much  of  a 
particular  waste  is  generated  and  how 
many  sites  across  the  country  might 
accept  such  waste,  and  does  not  credit 
the  engineered  featiu'es  required  in  the 
regulations  (as  we  would  expect  to  do 
for  LAMW). 

Since  1998,  hazardous  waste  must 
meet  the  Universal  Treatment  St^dards 
(UTS)  in  40  CFR  part  268  before  being 
land  disposed.  The  UTS  are  constituent- 
specific  concentration  or  treatment 
technology  standards  that  effectively 
reduce  the  toxicity,  although  the  waste 
must  still  be  disposed  of  as  hazardous. 
Our  recent  Hazardous  Waste 
Identification  Rule  (HWIR)  effort  is 
intended  to  establish  risk-based 
constituent  concentrations  at  which 
listed  hazardous  wastes  could  "exit" 
regulation  imder  Subtitle  C.  They  could 
then  be  disposed  of  as  "solid  waste" 
under  Subtitle  D. 

hi  sum,  both  the  NRC  and  RCRA 
approaches  serve  to  limit  the  risk  to  the 


public  from  waste  disposal.  Although 
we  plan  to  conduct  modeling  of  the 
disposal  cell  (that  may  combine  aspects 
of  the  site-specific  and  generalized 
approaches),  we  will  also  examine  the 
NRC  and  RCRA  disposal  regidations  to 
support  the  modeling  efforts. 

3.  Modeling  Scenarios 

The  modeling  effort  would  have  two 
aims.  The  first  aim  would  be  simply  to 
assess  the  performance  of  the  generic 
RCRA-C  design  in  terms  of  long-term 
radionuclide  containment.  The  second 
aim  would  be  to  derive  limits  for 
radionuclide  concentrations  in  the 
wastes  to  be  disposed  of  in  such  a 
facility.  Both  NRC  and  EPA  will  have  to 
be  satisfied  with  the  modeling  to 
successfully  implement  this  approach. 
EPA's  modeling  approach  is  detailed 
below  and  will  be  coordinated  with  the 
NRC. 

a.  Situations  to  be  Addressed.  The 
initial  step  in  a  risk  or  dose  assessment 
is  to  determine  how  a  person  might  be 
exposed  to  the  material  in  question.  If 
there  is  no  exposure,  as  for  the  period 
when  waste  is  contained  and  isolated 
within  an  intact  disposal  cell,  the  risk 
or  dose  will  be  zero.  There  are  four 
situations  that  could  result  in  human 
exposures  to  the  radionuclides  in  low- 
activity  mixed  waste: 

•  The  gradual  degradation  of  the 
disposal  ceU  through  expected  natiu-al 
processes,  which  results  in  radionuclide 
releases  over  long  periods  of  time  (100 
years  or  more); 

•  Releases  caused  by  "off-normal" 
events,  such  as  unusually  high 
precipitation  over  a  period  of  years; 

•  Exposures  to  RCRA  disposal  facility 
workers  handling  LAMW;  and 

•  Exposures  caused  by  human 
activity  that  disrupts  the  disposal  site. 

These  scenarios  are  discussed  in  more 
detail  in  the  following  sections.  We 
request  comment  on  the  adequacy  of 
these  scenarios  and  whether  there  are 
others  we  should  consider.  We 
recognize  that  similar  scenarios  could 
be  used  to  describe  potential  exposures 
to  the  hazardous  constituents  already 
handled  at  the  facilities  under 
consideration,  and  that  such  exposiu^s 
may  be  c^  equal  or  greater  risk  than 
would  be  presented  by  radionuclides; 
however,  our  purpose  in  this  discussion 
is  to  determine  the  best  way  to 
demonstrate  that  the  RCRA  technology 
is  adequately  protective  for 
radionuclides. 

b.  Long-term  Disposal  Cell 
Performance,  i.  General  Discussion.  To 
model  the  long-term  performance  of  the 
RCRA  hazardous  waste  disposal  cell, 
assumptions  must  be  made  about  the 
initiation  of  failure  of  the  cap  and  liner 


system  to  allow  water  to  enter  the  cell, 
interact  with  the  wastes,  and  exit  the 
disposal  cell  to  the  surroimding  area. 
Once  released  fit)m  the  disposal  cell, 
contaminated  water  would  percolate 
downward  through  the  imsatiuated 
zone  above  the  local  water  table, 
eventually  reaching  the  water  table  and 
migrating  laterally  in  the  direction  of 
ground-water  flow,  toward  a  receptor  at 
some  distance  from  the  disposal  facility. 
For  this  conceptual  model,  the  receptor 
is  a  person  living  close  to  the  facili^ 
who  receives  doses  from  the  use  of 
contaminated  ground  water.  Other 
pathways  of  exposiue  would  include 
the  surface  transport  of  waste 
accidentally  spilled  during  operation  of 
the  disposal  facility. 

With  this  simple  conceptual  model, 
potential  releases  fit)m  the  disposal  cell 
can  be  calculated  for  assumed  waste 
concentrations  by  specifying  the  other 
parameters  involved  in  contaminant 
transport  calculations.  Important  factors 
for  consideration  in  the  modeling 
calculations  include: 

•  Rainfall  rates; 

•  Thickness  of  the  unsaturated  zone 
imder  the  disposal  cell; 

•  Distance  from  the  disposal  cell  to 
the  well  supplying  water  to  the  receptor; 

•  Drinking  water  consumption  rate 
from  the  contaminated  well  and 
amounts  of  contaminated  food 
consumed; 

•  Ground-water  flow  rates; 

•  Effectiveness  of  the  cap  in 
controlling  water  infiltration  and  the 
liner  in  retarding  contaminant 
movement; 

•  Radionuclide  retardation  effects 
(primarily  sorption  into  the  geologic 
media  and  solubiUty  constraints);  and 

•  Radioactive  decay  along  the  flow 
paths. 

To  test  the  performance  of  the 
disposal  cells,  we  would  model  a  wide 
range  of  site-specific  conditions  in  arid 
and  humid  climatic  settings  as  well  as 
variations  in  hydrogeologic  conditions, 
such  as  variations  in  the  thickness  of  the 
unsatiu-ated  zone  below  the  disposal 
facility  and  ground-water  flow  rates  in 
the  saturated  zone.  Variations  in  all 
these  parameters  will  affect  the 
exposiues  incurred  by  the  receptor  for 
the  scenarios  analyzed.  We  would 
expect  to  base  our  modeling  on  data 
available  for  actual  sites  in  order  to 
capture  the  variation  in  various  site 
parameters.  We  could  use  the  data  for 
DOE  sites,  because  they  represent  a 
wide  range  of  climatic  and 
hydrogeologic  conditions  across  the 
nation,  and  because  they  are  relatively 
well-characterized  and  a  good  data  base 
of  site-specific  conditions  is  available 
for  them.  We  also  coidd  use  site  data 
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from  RCRA-C  facilities  across  the 
nation;  the  most  comprehensive 
approach  would  probably  be  to  create  a 
combined  data  set  to  ensure  that  the 
modeled  sites  reasonably  address  the 
range  of  potential  waste  disposal 
facilities  subject  to  RCRA-C  landfill 
requirements.  We  would  expect  to  adopt 
a  conservative  approach  to  selecting 
model  parameters,  as  described  in  more 
detail  later.  Additional  sensitivity 
studies  would  be  done  to  identify  the 
variables  that  most  prominently-control 
disposal  cell  performance  and 
exposures  to  the  hypothetical  receptor 
outside  the  facility- 

We  expect  to  address  a  variety  of  site 
characteristics  and  exposure  scenarios 
in  the  analyses  described  below.  These 
analyses  will  encompass  a  broad  range 
of  potential  conditions  from  which 
waste  concentrations  could  be  derived 
foi:  uniform  waste  acceptance  criteria 
nationwide.  It  is  possible  that  some 
hazardous  waste  landfills  could  dispose 
of  waste  containing  higher 
concentrations  of  radionuclides  than 
would  be  appropriate  for  the  "average" 
facility  while  maintaining  the 
appropriate  level  of  protection  for  the 
public  and  environment.  For  example, 
waste  acceptance  criteria  could  be 
derived  by  explicitly  examining  site 
characteristics,  such  as  annual 
precipitation  levels.  Alternatively, 
disposal  facilities  with  unique  features, 
such  as  very  deep  groimd-water  tables, 
may  be  able  to  safely  contain  wastes 
with  higher  radionuclide  content  than 
the  levels  defined  in  a  broadly 
applicable  standard.  Therefore,  we 
request  comment  on  whether  individual 
disposal  facilities  should  be  given  the 
opportunity  to  demonstrate  fiat  they 
can  accept  waste  with  radionuclide 
concentrations  that  exceed  those  that 
would  be  established  by  such  a 
standard. 

The  basic  scenario  to  model  would  be 
an  expected  performance  case,  in  which 
the  disposal  cell  degrades  over  time  and 
radionuclide  releases  from  the  bottom  of 
the  cell  infiltrate  the  underlying 
unsaturated  zone  and  move  into  the 
saturated  zone.  From  that  point,  the 
groimd-water  flow  in  the  satiirated  zone 
carries  radionuclides  laterally  to  a  well 
supplying  the  water  needs  of  a  defined 
receptor  (person)  living  near  the  former 
disposal  cell.  The  modeling  would 
allow  us  to  calculate  exposiuws  to  the 
receptor  fttDm  direct  ingestion  of 
drinlting  water  and  ingestion  of  food 
produced  using  contaminated  ground 
water  from  hypothetical  wells.  We 
could  also  examine  the  impact  of 
volatile  radionuclides,  such  as  might  be 
encountered  during  irrigation.  These 
radionuclides  can  sometimes  give 
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significint  exposures  through 
inhalation.  However,  we  would  expect 
ingestia^  exposures  from  various 
ground-  ivater  uses  to  be  much  higher 
than  th<  se  from  inhalation  of  volatile 
radionu::lides. 

We  b«  lieve  that  the  modeling 
approac  i  should  be  appropriately 
conserv  itive.  By  "conservative,"  we 
mean  th  at  we  would  select  modeling 
paramel  srs  so  that  releases  from  the 
disposa  cell  are  more  likely  to  be  over- 
estimate d  than  under-estimated.  This 
approaoi  helps  to  account  for 
uncertamty  by  incorporating  an 
additional  margin  of  safety.  However,  it 
would  n  ot  be  appropriate  to  be  overly 
conservi  itive.  Focusing  on  "worst  case" 
conditia  ns  leads  to  reliance  on 
unrealis  ic  modeling  results.  Major  areas 
of  conse  -vatism  could  include: 

•  The  distance  from  the  disposal  cell 
to  the  re  :eptor  well  could  be  assumed 
to  be  sh(  rt — 

— Prevei  its  expected  dilution  of  the 

contai  lination  plume  with  larger 

volum  Bs  of  "clean"  ground  water 
— Less  n  dionuclide  retardation  by  soils 

along  ;round-water  flow  path 
— histiti  tional  control  over  site  may 

prevei  t  a  well  close  to  the  disposal 

cell 
— Early  ^  etection  of  radionuclide 

release  could  trigger  facility  closure 

and  cc  rrective  action 

•  Rad  onuclide  retardation 
parameti  rs  could  be  selected  for  less 
retardati  )n  and  faster  transport 

•  Disf  osal  facility  cap  and  liner  could 
be  assun  ed  to  fail  sooner  than  normally 
anticipat  sd  after  facility  closure 

— Cap  aE  d  liner  designed  to  exceed 
RCRA  30-year  post-closure 
monitc  ring  period 
— Assum  ption  of  failiure  introduces 
infiltra  tion  and  flow  through  disposal 
cell  ea  lier  than  normal,  when 
radion  iclide  inventories  are  highest. 
As  statsd  above,  a  primary  purpose  of 
modelinj  the  long-term  performance  of 
the  RCKl  L-C  disposal  cell  would  be  to 
derive  ra  iionuclide  concentrations  in 
wastes  tt  at  would  assure  that  exposures 
from  any  disposal  cell  releases  would  be 
at  accept  ibly  low  levels  to  support  a 
simpler  rJTRC  regulatory  process  for  the 
disposal  pf  low-activity  radioactive 
waste  ai  ICRA-permitted  hazardous 
waste  lar  dfiUs.  We  expect  that 
modeling  will  show  that  some 
radionuc  ides  reach  the  receptor  well 
within  th  3  modeling  period.  For  these 
radionuc  ides,  waste  concentration 
limits  wduld  likely  be  calculated  by 
simply  sgaling  the  exposures  calculated 
in  the  m(  deling  exercise  to  the 
acceptab  b  level  of  protection  (we 
request  c  tmment  on  the  appropriate 


level  of  protection  to  consider  for  this 
approach  in  section  II.D.5).  These  limits 
would  function  as  waste  concentration 
limits  for  implementing  the  RCRA-C 
disposal  option.  Wastes  with 
radionuclide  concentrations  higher  than 
established  in  the  rule  would  not  be 
eligible  for  disposal  in  the  RCRA-C 
disposal  cell,  ^though  consideration^ 
could  be  given  to  including  in  the  rule 
specific  additional  conditions  that 
would  permit  such  disposal  (essentially, 
a  "graded"  approach  in  which  more 
extensive  radiation  protection  measures 
are  applied  as  radionuclide 
concentrations  increase).  Another 
alternative  would  be  to  allow  a  disposal 
facility  to  petition  to  have  higher  waste 
concentration  limits  based  upon  the 
results  of  site-specific  performance 
assessments.  However,  this  would  make 
it  more  difficult  for  NRC  to  pursue  a 
simplified  regulatory  approach. 

ii.  "Wet"  and  "Dry"  Sites.  We  believe 
that  using  a  conservative  modeling 
approach  will  incorporate  a  significant 
margin  of  safety  sufficient  to 
compensate  for  any  uncertainties  in  the 
eventual  performance  of  the  RCRA-C- 
disposal  design.  Assessing  just  how 
significant  the  margin  of  safety  will  be 
depends  on  how  waste  radionuclide 
concentrations  will  be  applied  to 
disposal  facilities.  We  see  two  basic 
approaches,  discussed  generally  below. 
We  request  comment  on  these  and  other 
potential  approaches. 

The  first  option  ("Option  1")  would 
be  to  have  all  disposal  facilities  use  the 
same  waste  concentration  limits 
regardless  of  the  projected  disposal  cell 
performance.  Experience  tells  us  we 
would  expect  to  see  significant  variation 
in  performance  under  the  wide  range  of 
climatic  and  hydrogeologic  conditions 
that  we  model.  Essentially,  Option  1 
imposes  the  concentration  limits 
determined~for  the  worst  case  disposal 
cell  we  would  model  on  all  potential 
disposal  sites,  regardless  of  the  relative 
merits  of  any  particular  site  conditions. 
Option  1  would  thus  add  an  additional 
level  of  conservatism  to  an  already 
conservative  approach.  This  approach 
has  the  potential  to  significantly    " 
decrease  the  usefulness  of  the  rule  by 
placing  additional  limitations  on  the 
waste  streams  addressed  by  our 
proposal  [i.e.,  waste  concentration 
limits  based  on  a  "worst  case" 
situation).  An  advantage  of  Option  1  is 
that  it  is  simple  to  implement,  in  the 
sense  that  no  variations  in  the  waste 
concentration  lii^ts  would  be 
permitted.  "* 

Option  2  would  allow  different 
concentration  limits  to  be  used 
depending  on  the  projected  performance 
of  the  disposal  facility.  For  example. 
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performance  modeling  might  indicate 
that  sites  with  lower  rainfall  and  deeper 
ground-water  tables  perform 
significantly  better  with  respect  to 
limiting  off-site  doses  from 
radionuclides  that  can  be  transported 
away  from  the  disposal  cells  by 
infiltrating  ground  water.  Such  a  result 
would  not  be  surprising,  simply  because 
the  travel  time  for  radionuclides  to 
produce  an  off-site  dose  to  individuals 
is  likely  to  be  longer  if  infiltration  is  less 
and  it  takes  longer  to  reach  ground 
water  in  the  first  place.  For  these  "dry" 
sites,  higher  waste  concentrations  for 
those  radionuclides  readily  transported 
with  ground  water  could  apply  to  the 
disposal  facility  while  still  meeting  the 
same  exposiu-e  limits  as  the  "wet"  sites 
(with  higher  rainfall  and  shallower 
ground-water  tables).  For  both  options, 
the  exposvire  limits  which  underlie  the 
rule  would  be  the  same.  If  site 
conditions  leading  to  superior  overall 
performance  were  clearly  seen  in  the 
modeling,  Option  2  would  take 
advantage  of  that  projected 
performance,  whereas  Option  1  would 
not. 

Should  Option  2  prove  preferable,  we 
would  then  face  the  challenge  of 
defining  desirable  site  conditions  that 
would  allow  disposal  of  waste  with 
higher  radionuclide  concentrations  in 
some  subset  of  RCRA-C  facilities,  hi 
general,  annual  precipitation  is  an 
important  parameter  (and  is  also  one  for 
wl^ch  data  can  be  obtained  easily),  but 
often  varies  too  much  to  be  used  by 
itself  to  characterize  site  behavior. 
Experience  in  modeling  the  movement 
of  radionuclides  through  the 
environment,  as  well  as  empirical 
observation,  indicate  that  the  depth 
from  the  bottom  of  the  disposal  ceil  to 
the  groimd  water  is  another  important 
parameter  that  also  is  measured  easily. 
Although  depth  to  ground  water  also 
can  vary  [e.g.,  with  seasonal  variation  in 
precipitation),  we  believe  that  it  could 
be  possible  to  use  precipitation  and 
depth  to  groimd  water,  in  combination 
with  other  parameters,  to  distinguish 
sites  that  can  accept  higher 
concentrations  of  some  radionuclides 
without  presenting  undue  hazards  to 
hiunan  health  and  tlie  environment. 
This  approach  essentially  favors  sites 
that  have  long  travel  times  from  the 
disposal  cell  to  the  ground-water  table 
(generally  through  some  combination  of 
deep  groimd  water  and  soil  t)^es  that 
tend  to  slow  the  movement  of 
infiltrating  water)  and  limited 
infiltration  of  water  through  the  cap  to 
the  waste  layer  (generally  through  a 
combination  of  low  precipitation  and 
high  evapotranspiration). 


We  recognize  that  there  are  many 
other  parameters  that  affect 
radionuclide  transport.  However,  it  may 
be  difficult  to  obtain  the  necessary 
information,  and  necessarily  more 
complex  to  devise  a  method  to  combine 
the  parameters.  We  encourage  public 
comment  on  the  concept  of 
distinguishing  among  sites,  as  well  as 
ideas  on  methods  to  make  that 
distinction.  As  an  initial  point  of  review 
for  interested  commenters,  we  have 
examined  this  issue  for  relatively  small 
Subtitle  D  facilities  in  remote  locations. 
Because  many  of  these  facilities  are  in 
communities  with  limited  resources,  we 
determined  that  ground-water 
monitoring  could  be  limited  if  annual 
precipitation  (including 
evapotranspiration)  was  less  than 
roughly  25  inches,  as  long  as  there  is  no 
evidence  of  ground-water 
contamination.  We  also  developed  a 
screening  tool  for  Subtitle  D  facilities 
seeking  no-migration  variances  that 
considers  precipitation,  depth  to  ground 
water,  net  infiltration, 
evapotranspiration  potential,  and 
permeability  of  the  unsaturated  zone. 
This  approach  implicitly  estimates 
travel  time  finm  the  disposal  cell  to  the 
ground  water.  See  "Preparing  No- 
Migration  Demonstrations  for  Municipal 
Solid  Waste  Disposal  Facilities:  A 
Screening  Tool,"  EPA530-R-9&-008. 
February  1999  (available  at  http:// 
ww\v.  epa.gov/osw) . 

We  Eire  aware  that  the  approach 
embodied  in  Option  2  is  somewhat 
different  from  that  taken  by  existing 
RCRA  regulations.  RCRA  is  a  national 
program  and  we  have  written 
regulations  accordingly.  In  practice,  this 
means  that  all  members  of  the  regulated 
community  have  to  meet  the  same 
standard,  whether  it  is  numeric  or 
technological  (i.e.,  a  site  with  "good" 
transport  characteristics  does  not  get  to 
accept  higher  concentrations  of 
hazardous  constituents  than  sites  with 
relatively  poorer  characteristics).  Under 
certain  conditions,  the  standard  may  be 
adjusted  to  meet  the  regulated  party's 
specific  circumstances  [e.g.,  throu^  a 
delisting  petition  or  variance).  In  these 
cases,  we  create  a  process  that  an 
applicant  can  use  to  justify  an 
alternative  standard.  This  would  be 
somewhat  analogous  to  allowing  a 
disposal  facility  operator  to  calculate 
site-specific  concentration  limits,  as  we 
discussed  earlier  in  this  section. 

Another  option  would  be  to  set  other 
restrictions  on  site  characteristics  for 
RCRA-permitted  landfills  accepting 
low-activity  mixed  waste  for  disposal. 
We  believe  the  modeling  should  be 
conducted  with  the  intent  that  any 
facility  that  could  be  sited  and 


permitted  under  RCRA  Subtitle  C  could 
safely  dispose  of  LAMW.  However, 
some  commenters  may  believe  that 
some  locations  would  not  be 
appropriate  for  radionuclide  disposal 
without  additional  conditions  or  site- 
specific  analysis,  especially  if  these 
locations  have  relatively  poor  overall 
transport  characteristics  or  geologic 
features  such  as  fractures  in  the 
subsurface  that  might  provide  faster 
transport  pathways  to  the  ground  water, 
ff  we  were  to  identify  such  criteria  that 
go  beyond  the  existing  RCRA  criteria 
(j.e.,  if  simply  having  a  RCRA  permit  is 
not  sufficient),  what  should  they  be?  tf 
a  site  did  not  meet  the  basic  eligibility 
criteria,  should  there  be  an  alternative 
"qualification"  process  (e.g.,  through 
the  type  of  site-specific  analysis 
discussed  earlier  in  this  section)?  For 
purposes  of  an  implementable  standard, 
the  basic  eligibility  criteria  would  need 
to  be  clearly  defined  in  the  rule  itself 
(NRC  may  or  may  not  require  additional 
conditions  or  restrictions  on  waste 
streams  under  its  authority  before 
RCRA-C  facilities  could  accept  those 
wastes).  We  also  would  need  to  clearly 
relate  these  specific  characteristics  to  a 
performance  objective.  Therefore,  we 
also  ask  that  commenters  provide 
supporting  technical  or  scientific 
information  that  describes  how  their 
recommendations  would  improve 
facility  performance,  and  how  they 
would  define  "good"  performance.  The 
criteria  could  include  cUmatological 
characteristics  such  as  annual 
precipitation,  transport  characteristics 
of  the  unsaturated  zone,  depth  to 
ground  water,  or  proximity  to  other 
features  that  affect  site  suitability.  These 
minimum  criteria  then  would  be 
factored  into  the  basis  for  deriving 
radionuclide  concentrations  from  off- 
site  exposures. 

We  also  note  that  RCRA  authorized 
States  can  issue  standards  that  are  more 
stringent  than  the  national  program. 
This  means  that  some  States  could 
already  have  siting  criteria  for  RCRA 
facilities  that  explicitly  address  some  of 
the  factors  mentioned  above.  We  would 
welcome  comments  that  identify  such 
criteria  and  indicate  the  technical  and 
scientific  basis  for  their  adoption.  As  we 
have  stated  before,  we  believe  that  the 
modeling  should  be  sufficiently 
conservative  to  account  for  reasonably 
anticipated  variations  in  site 
performance,  so  that  special  conditions 
would  not  be  necessary. 

iii.  Modeling  Timeframe.  Another 
factor  in  modeling  the  long-term 
performance  of  a  disposal  cell  is  the 
time  period  covered  by  the  modeling. 
We  believe  that  a  1,000  year  modeling 
period  may  be  appropriate,  although  we 
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also  expect  to  examine  performance 
over  longer  times  [e.g.,  up  to  10,000 
years)  to  see  how  well  a  1,000  year 
modeling  period  captures  the  behavior 
of  most  radionuclides.  There  is  no 
consensus  on  the  most  appropriate  time 
for  performance  assessments.  Periods 
from  100  years  to  10,000  years  have 
been  used  in  assessments  for  various 
waste  disposal  methods.  While  NRC 
regulations  do  not  specify  a  time  period 
in  10  CFR  part  61,  NRC  guidance  in  "A 
Performance  Assessment  Methodology 
for  Low-Level  Radioactive  Waste 
Disposal  Facilities,"  NUREG-1573 
(2000).  endorses  a  10,000-year  modeling 
period  for  licensed  LLRW  sites. 
However,  NRC  generally  uses  a  1,000- 
year  period  for  assessing  the  dose 
consequence  of  residual  radioactive 
material  at  the  time  of  license 
termination.  NRC  has  its  radiological 
criteria  for  license  temynation  in  10 
CFR  part  20,  subpart  E.  The  1,000'year 
period  is  typical  for  evaluations  of  low- 
level  waste  disposal  (as  opposed  to 
high-level  waste  or  spent  fuel  disposal, 
which  generally  focus  on  much  longer 
time  periods),  and  is  specified  by  DOE 
for  performance  assessments  at  its 
disposal  facilities  (DOE  Manual  435.1- 
1,  "Radioactive  Waste  Management 
Manual").  However,  some  believe  that 
modeling  for  low-level  radioactive 
waste  must  ^so  look  at  periods  well 
beyond  1,000  years  (to  10,000  years  or 
longer)  to  fully  address  the  possibility  of 
significant  change  to  the  site  from 
erosion  or  other  long-term  or  cyclic 
processes.  Others  believe  that  a 
modeling  period  of  1,000  years  or  longer 
stretches  the  credibility  of  what 
modeling  can  reasonably  project,  and 
that  at  most  it  is  possible  to  examine 
with  confidence  only  a  few  hundred 
years  (particularly  with  near-surface 
facilities,  which  are  more  easily  affected 
by  climatic  or  geologic  changes  than  are 
deep  subsurface  facilities).  We  believe 
that  1,000  years  may  be  appropriate 
because  it  is  likely  that  the  rule  will 
involve  such  low  radionuclide 
concentrations  that  the  value  of 
modeling  over  longer  periods  becomes 
more  questionable  in  the  light  of 
expected  changes  in  surface  conditions 
over  longer  periods.  It  may  also  be 
appropriate  to  consider  periods  on  the 
order  of  100  years  as  more  consistent 
with  the  RCRA  approach  to  post-closure 
site  care.  We  request  comment  on  the 
appropriate  timeframe  for  modeling. 

c.  "Off-Normal"  Events.  In  assessing 
the  long-term  performance  of  the 
disposed  cell,  we  typically  use  fairly 
well  defined  climatic  conditions  [e.g., 
precipitation  rates)  and  incorporate 
assumptions  about  the  behavior  of  the 
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engineered  cap  and  liner.  However,  we 
must  alst)  consider  what  happens  when 
the  syste  m  departs  bom  "normal" 
behavior,  Situations  to  be  examined 
would  include  heavier  than  normal 
precipita  tion  over  a  period  of  years  (or 
possibly  the  indefinite  futiu'e), 
alternati^  'e  cap  and  liner  degradation 
scenario^,  and  the  possibility  that  the 
rate  of  witter  entering  into  the  disposal 
cell  wou  d  exceed  the  rate  exiting  the 
cell,  caui  ing  water  levels  to  rise  inside 
the  cell,  n  such  a  situation  (also  known 
as  the  "b  ithtub  effect"),  waste  remains 
in  contac  t  with  water  and  radionuclide 
concentn  itions  can  build  up  in  the  water 
collected  in  the  disposal  cell,  so  that 
when  rel  sases  to  the  subsurface  occur, 
radionuc  ide  concentrations  are  higher 
than  thej  would  be  if  the  water  spent 
less  time  in  contact  with  the  waste. 
Altemati  ^ely,  continued  heavy 
precipita  ion  could  cause  the  water 
level  to  o  /erflow  the  disposal  cell, 
providini  a  surface  pathway  for 
radionuc  ide  transport. 

d.  Disp  jsal  Facility  Worker.  For 
radionuc  ides  that  remain  immobile 
under  th«  off-site  exposure  modeling 
describee  above  [i.e.,  those  that  do  not 
reach  the  receptor  well  within  the 
modeling  period,  even  with 
conserval  ive  transport  assumptions), 
there  mu!  t  be  another  means  of 
developing  waste  concentration  limits. 
One  approach  that  might  be  considered 
is  the  poa  sible  exposure  that  workers  at 
the  RCRA  disposal  facility  might  receive 
because  of  radiation  from  the  waste 
material.  |n  this  case,  exposures  to  the 
RCRA-C  \  worker  would  also  serve  as  a 
benchmai  k  for  public  exposures,  both 
during  th(  >  facility's  operational  life  and 
after  final  closure.  Assessing  worker 
dose  will  illow  estimations  of  exposures 
to  the  pul  lie  without  relying  on 
excessive  y  speculative  exposure 
scenarios^  as  discussed  below,  we 
believe  thbt  anyone  who  is  notjlirectly 
handling  he  waste  will  receive  much 
lower  exp  Qsures  than  would  be 
expected  )f  a  worker. 

The  wo  "ker  exposure  analysis  being 
considere  1  would  serve  two  functions. 
First,  it  w  )uld  limit  potential  exposures 
to  the  gen  jral  public  in  a  manner  that 
is  general  y  consistent  with  the  risk 
management  approach  for  radiation 
exposure  to  members  of  the  general 
public  th*  EPA  uses  in  its  regulatory 
programs  ^d  NRC  uses  at  fully-licensed 
low-level  ^aste  disposal  facilities.  We 
would  exbect  exposures  to  people  not 
directly  handling  waste  to  be  much  less 
than  the  ocposures  considered  as  a 
reference  jevel  for  modeling.  We  believe 
that  this  Will  ensure  that  actual 
exposures  to  true  members  of  the 
general  pi  blic,  such  as  visitors  diu-ing 


the  operating  life  of  the  facility,  will  be 
minimal.  We  believe  such  an  approach 
is  appropriate  for  the  disposal  of  low- 
activity  mixed  waste  imder  this 
proposal.  Second,  it  should  provide  a 
reasonable  basis  for  NRC,  and 
Agreement  States,  to  determine  whether 
significant  additional  worker  protection 
requirements  beyond  those  of  RCRA  are 
necessary.  Specifically,  whether  NRC 
should  consider  requiring  inclusion  of 
training,  personal  dosimetry,  record 
keeping  and  reporting,  in  its  regulatory 
approach.  The  goal  is  to  identify 
radionuclide  concentrations  that  are  low 
enough  for  the  NRC  to  conclude  that  it 
is  unnecessary  to  consider  RCRA 
workers  as  occupational  workers  under 
NRC  regulations.  We  also  note  that 
workers  handling  AEA  material  are 
subject  to  NRC's  occupational  radiation 
standards,  rather  than  Occupational 
Safety  and  Health  Administration 
(OSHA)  standards.  Workers  handling 
non-AEA  material  are  subject  to  the 
ionizing  radiation  standards  issued  by 
OSHA,  which  are  found  in  29  CFR 
1910.1096.  We  anticipate  that  NRC's 
consideration  of  worker  protection 
requirements  would  be  likely  to  address 
the  necessary  elements  of  the  OSHA 
requirements. 

We  emphasize  that  we  do  not  intend 
to  set  a  standard  for  worker  exposure. 
However,  we  are  considering  modeling 
several  worker  exposiure  scenarios  to 
assist  in  setting  the  radionuclide 
concentration  limits  for  LAMW.  Some 
scenarios  might  assmne  that  the  waste 
already  has  been  treated  and  stabilized 
in  a  cement/concrete  mixture,  or  in  a 
less  dense  medium  such  as 
polyethylene.  This  woidd  mean  that  the 
radionuclides  most  likely  to  be  limited 
by  a  worker  scenario  are  those  that  emit 
strong  ganrmia  radiation.  Alpha,  beta, 
and  weak  gamma  emissions  are  not  as 
likely  to  be  able  to  escape  the  stabilized 
waste  form  to  expose  the  worker. 
However,  we  are  also  considering 
scenarios  involving  bulk  waste  that  is 
neither  solidified  nor  containerized. 
These  scenarios  would  present  a  greater 
risk  of  waste  becoming  airborne,  leading 
to  exposure  by  inhalation  or  ingestion. 
In  such  cases,  the  alpha,  beta,  and  weak 
gamma  emissions  would  be  of  more 
importance  than  for  stabilized  waste 
forms.  We  seek  comment  on  the 
proportion  of  bulk  waste  that  might  be 
disposed  under  this  rulemaking. 

e.  Transportation  Worker.  It  might  be 
necessary  to  consider  exposiu-es  to  a 
worker  involved  in  transporting  waste 
to  the  RCRA  disposal  facility.  The 
transportation  worker  would  most  likely 
be  exposed  through  pathways  similar  to 
a  disposal  facility  worker  who  handles 
waste  containers  within  the  facility.  In 
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such  a  case,  we  would  make 
assumptions  about  how  close  the 
worker  is  to  the  waste  and  for  what 
length  of  time.  We  would  also  consider 
Department  of  Transportation 
requirements  for  transportation  of 
radioactive  material. 

/.  Post-Closure  Site  Use.  The  worker 
exposure  modeling  we  envision  would 
also  help  assure  limited  exposiues  to 
the  public  in  the  future,  when  all  waste 
is  buried  and  the  site  is  closed.  Because 
existing  regulations  allow  RCRA  sites  to 
remain  privately  owned,  it  is  possible 
that  a  site  could  be  made  available  for 
some  limited  (surface)  use  after  closure. 
People  who  casually  traverse  the  site,  or 
even  spend  hours  at  a  time  engaged  in 
an  activity,  would  not  be  expected  to 
receive  doses  that  exceed  those 
calculated  for  the  worker,  and  therefore 
such  doses  should  be  acceptable. 

When  a  Subtitle  C  disposal  facility 
closes,  RCRA  requires  that  the  ovmei/ 
operator  file  a  survey  plat  with  the  local 
land-use  authorities  and  the  EPA 
Regional  Administrator  that  shows  the 
location  of  all  hazardous  waste  units. '^ 
The  survey  plat  must  note  that  the 
future  use  of  the  land  is  restricted  in 
accordance  with  applicable  regulations. 
The  deed  to  the  property  also  must  state 
that  it  has  been  used  to  manage 
hazardous  waste  and  must  cite  the 
appropriate  restrictions  o*n  futiire  use. 
At  a  minimum,  use  of  the  property  that 
will  disturb  the  integrity  of  the  final 
cover,  the  liner,  or  other  parts  of  the 
containment  system  is  not  permitted 
unless  necessary  to  protect  hiunan 
health  and  the  environment,  or  if  such 
use  will  not  increase  the  potential 
hazard  to  human  health  and  the 
environment. 

The  facility's  owner  or  operator  must 
construct  the  final  closure  cap  to 
minimize  infiltration  and  erosion  and 
accommodate  settling  or  subsidence 
with  little  maintenance  (40  CFR 
264.310,  although  active  maintenance 
would  be  possible  diu'ing  the  post- 
closure  care  period).  Even  in  the  event 
of  some  noticeable  erosion  of  the  cap, 
which  would  not  occxu  imtil  well  after 
final  closure,  doses  to  an  exposed 
person  should  remain  well  within 
acceptable  public  dose  limits.  Because 
of  the  multi-layer  cap  construction, 
erosion  by  itself  should  not  be  sufficient 
to  expose  the  waste.  We  believe  that  the 
controls  established  by  RCRA  will  be 
adequate  to  prevent  intrusion,  more 
extensive  use,  or  disruption  of  the  site. 
NRC  may  apply  the  10  CFR  part  20. 
subpart  E,  unrestricted  use  standard  of 
25  mrem  to  RCRA  sites  chosen  for 
disposal  of  low-activity  mixed  waste.  If 


■  40  CFR  part  264,  subpart  G. 


subpart  E  is  applied,  NRC  might  not 
impose  additional  facility  requirements. 
On  the  other  hand,  NRC  could  decide 
that  additional  controls  for  such  sites 
are  necessary.  Specifically,  NRC  could 
impose  extended  post  closure  care, 
restricted  access  after  closure, 
limitations  on  land  use  and  restricted 
site  ownership  requirements  to  such 
disposal  sites.  In  this  ANPR,  we  are 
assuming  that  such  additional 
requirements  will  not  exist. 

Although  we  believe  limited  use  of  an 
imdisturbed  LAMW  disposal  site  is  not 
likely  to  present  a  significant  risk  to 
members  of  the  public,  we  must 
consider  the  possibility  of  more 
extensive  use  involving  a  disturbance  of 
the  disposal  cell.  A  common  scenario 
for  such  an  analysis  involves  a  person 
who  builds  a  house  on  the  disposal  site, 
where  the  construction  involves 
excavation  of  some  portion  of  the 
disposal  cell,  disturbing  the  waste  layer 
and  scattering  of  the  contaminated 
material  on  the  surface.  The  foimdation 
and  basement  could  be  constructed  at 
some  depth  in  the  disposal  cell,  and  the 
resident  could  engage  in  small-scale 
crop  production  or  raise  some  livestock 
on  the  contanunated  site.  Further,  in 
locating  water  to  support  the  resident,  it 
might  be  assimied  that  a  well  is  drilled 
through  the  disposal  cell,  involving 
some  exposure  to  the  driller(s)  as 
contaminated  material  is  brought  to  the 
siuface. 

This  last  possibility  introduces  the 
prospect  that  some  disturbance  of  the 
cell  would  enhance  transport  of 
radionuclides  to  the  off-site  receptor.  In 
past  actions  (e.g.,  geological  disposal) 
we  have  addressed  a  person  who  uses 
heavy  equipment,  such  as  a  drill  rig,  to 
penetrate  the  waste  layer  and  cell  liner, 
essentially  creating  a  pathway  for 
radionuclides  to  move  through  the 
unsaturated  zone  to  the  aquifer.  If  one 
assiimes  this  type  of  drilling  scenario, 
how  would  such  a  disturbance  affect  the 
release  and  transport  of  radionuclides? 
The  most  likely  effect  would  be  to  create 
a  pathway  for  the  transport  of  material 
containing  radionuclides  through  the 
imsaturated  zone  into  direct  contact 
with  the  aquifer.  We  would  expect  that 
only  a  very  small  volume  of  waste 
would  be  affected  by  such  action. 
Whether  the  waste  is  solidified  or  not, 
the  bulk  of  the  radioactive  material 
would  be  likely  to  stay  within  the 
confines  of  the  original  disposal  cell.  It 
is  also  clear  that  there  would  be  no 
change  in  the  way  radionuclides  are 
released  from  the  waste  material 
remaining  in  the  cell.  Once  a 
radionuclide  is  released,  however,  the 
penetration  may  provide  a  preferred 


pathway  that  decreases  the  travel  time 
through  the  unsatiirated  zone. 

If  they  could  occur,  the  types  of  site 
distiubances  described  above  would 
happen  at  some  time  in  the  future 
beyond  the  end  of  the  RCRA  post- 
closure  period.  We  do  not  consider  such 
disturbances  to  be  very  likely,  given  the 
site  controls  prescribed  by  RCRA 
regulations, ^2  but  must  examine  them  as 
an  extreme  scenario.  In  its  rulemaking 
for  10  CFR  part  61,  NRC  concluded  that 
the  possibility  of  extensive  inadvertent 
intrusion  activities  at  near  siirface 
disposal  facilities  was  not  credible  for 
waste  in  a  structtirally  stable  waste  form 
(that  is,  as  long  as  the  waste  remained 
in  a  form  recognizably  man-made,  either 
in  a  stabilizing  medium  or  container, 
intruders  would  determine  that  it 
should  not  be  disturbed). ^^  If  we  assume 
that  the  intrusion  occurs  after  any 
solidified  waste  has  broken  down  or 
containers  have  degraded,  this  would 
likely  be  several  himdred  years  beyond 
site  closure,  suggesting  that  shorter- 
lived  radionuclides  will  have  decayed. 
We  note  that  hazardous  constituents 
that  do  not  degrade  over  time,  such  as 
heavy  metals,  will  still  be  present  in  the 
disposal  cell  and  may  present  a  risk 
comparable  to  or  greater  than  the  risk 
from  radionuclides.  We  also  note  that 
the  closiuv  requirements  described 
above  apply  to  Subtitle  C  facilities.  As 
commenters  consider  the  applicability 
of  this  approach  to  Subtitle  D  fticilities 
(see  section  II.A.2),  it  would  be 
appropriate  to  consider  whether  the 
same  post-closure  exposure  scenarios, 
would  apply  to  those  faciUties. 

4.  Other  Considerations  Affecting  the 
Risk  Analysis 

a.  Use  of  Part  61  Classification 
System.  For  LLRW,  the  NRC  system 
defines  three  waste  classes  (A,  B,  C)  by 
the  concentration  of  each  radionuclide. 
Class  A  has  the  lowest  concentrations  of 
short-  and  long-lived  radionuclides  and 
is  the  least  restrictive  in  terms  of 
packaging  requirements.  Classes  B  and 
C  have  more  stringent  packaging  and 
stabilization  requirements.  Class  C 
waste  must  be  located  at  least  5  metOTS 
below  ground.  NRC  does  not  consider 
low-level  radioactive  waste  that  exceeds 
Class  C  concentrations  ("Greater-than- 
Class  C"  waste)  to  be  generally  suitable 
for  disposal  in  a  near-surface  facility. 
Some  radionuclides  do  not  move  easily 
with  ground  water  (or  are  very  short- 
lived) and  may  also  not  be  significant 
contributors  to  worker  or  post-closure 


"  40  C3TI  part  264.  ■• 

"  See  Draft  Environmental  Impact  Statement  on 

10  CFR  part  61,  NUREG-0782.  Vol.  2.  page  4-53, 
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public  exposure.  This  means  that  the 
limiting  concentrations  could  be  very 
high  if  we  relied  solely  on  the  various 
modeling  scenarios  we  have  identified. 
In  some  cases  the  limiting 
concentrations  from  modeling  may 
exceed  the  maximum  concentrations 
estabhshed  by  the  NRC  for  Class  A  low- 
level  radioactive  waste  (see  10  CFR 
61. §5).  In  these  cases,  we  believe  that  it 
might  be  appropriate  to  set  the 
concentration  limit  equal  to  the  Class  A 
maximum  value. 

It  is  important  to  use  credible 
modeling  scenarios  to  the  extent 
possible  to  establish  the  capability  of 
the  RCRA-C  technology  for 
radionuclide  containment  and  isolation, 
and  not  to  rely  on  the  Class  A  restriction 
or  other  such  considerations,  except  in 
special  cases.  We  are  concerned  that  it 
could  be  very  difficult  for  us  and  NRC 
to  justify  a  "simplified"  regulatory 
approach  if  a  significant  number  of 
radionuclides  were  at  their  Class  A 
maximimii  values.  That  is,  it  would  be 
less  likely  that  the  resulting 
concentration  limits  would  be 
appropriate  for  disposal  in  RCRA-C 
facilities  in  the  absence  of  significant 
NRC  licensing  criteria.  In  any  event,  it 
would  defeat  the  purpose  of  simplifying 
LAMW  disposal  to  require  RCRA-C 
facilities  to  undergo  a  complicated 
licensing  process. 

b.  Waste  Form  and  Packaging.  An 
important  factor  in  this  analysis  is  waste 
treatment  prior  to  disposal.  Mixed  waste 
must  undergo  treatment  for  its 
hazardous  constituents  to  comply  with 
the  RCRA  land  disposal  restrictions  of 
40  CFR  part  268.  Treated  RCRA  waste 
often  is  solidified  or  stabilized  in  some 
tjrpe  of  encapsulating  mediiun  to 
prevent  migration  of  the  remaining 
hazardous  constituents.  Cement/ 
concrete  is  the  most  common 
encapsulating  medium  because  of  its 
ready  availability,  cost,  and  experience 
in  its  use.  Other  encapsulating 
technologies,  such  as  vitrification  or  use 
of  polymers  or  ceramics,  are  less 
common  but  may  be  more  effective  than 
cement/concrete  at  binding  mobile 
constituents.  There  are  no  such 
treatment  requirements  for  Class  A 
LLRW,  other  than  restrictions  on  liquid 
content  (although  LLRW  must  be  treated 
"to  reduce  to  the  maximiun  extent 
practicable"  the  hazard  from  non- 
radiological  material).  The  modeling  is 
expected  to  consider  various  waste 
forms.  Of  the  available  encapsulating 
technologies,  we  would  consider  use  of 
cement/concrete  as  the  most 
conservative  case.  Though  a  common 
practice,  stabilization  i&not  necessarily 
a  requirement  for  compliance  with  land 
disposal  restrictions.  If  solidification  or 
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stabiliza  tion  is  not  the  treatment 
standarc  for  a  particular  hazardous 
constitu  mt,  RCRA  requires  that  the 
solidifie  i  waste  form  be  tested  to  show 
that  it  m  sets  the  prescribed  treatment 
standarc .  We  request  comment  on 
whether  it  is  reasonable  to  assume  a 
stabilize  i  waste  form  as  a  treatment  of 
choice  f<  r  LAMW  and  whether  a  rule 
should  r  Kiuire  waste  stabilization.  Such 
a  require  ment,  however,  could  make  the 
disposal  of  bulk  low-activity  waste  in 
RCRA  C  landfills  prohibitively 
expensi\ie.  (Bulk  wastes  could  include 
such  items  as  soil,  demolition  debris, 
and  slag  br  other  industrial  process 
residuals.)  Alternatively,  it  may  be 
appropriate  to  have  a  different  set  of 
concentration  limits  for  disposal  of  bulk 
wastes. 

As  sta^d  earlier,  we  request  conunent 
on  the  possibility  of  individual  disposal 
facilities  {developing  alternative 

ition  limits.  The  performance 

ion  encapsulating 
[ies  could  be  a  factor  in 
such  alternative  calculations. 
Howeverlthere  are  limited  data 
available  compared  to  the  extensive 
literatiira  available  on  cement/concrete. 
In  addition  to  comment,  we  request 
inforraatibn  regarding  the  long-term 
performatice  of  encapsulating 
technologies,  particularly  as  they 
pertain  td  radionuclides. 

Waste  Containers  also  provide  a 
barrier  a^nst  radionuclide  releases,  as 
well  as  adding  structural  stability  to  the 
waste  form.  Containers  are  typically 
dnuns  or  boxes,  made  of  metal  or 
polymer,  kt  is  not  unusual  for  RCRA 
treatraenlj  to  result  in  a  waste  form  that 
is  solidififed  inside  a  container  (for 
example,  mixing  ash  or  other  treatment 
residue  v\  ith  cement).  NRC  regulations 
require  C  ass  B  and  C  LLRW  to  be  in 
container  i;  if  Class  A  waste  is  not  in 
container  i,  it  must  be  segregated  from 
the  waste  that  is  in  containers.  We 
request  c(  mment  on  the  need  to  specify 
container  requirements  in  the  rule. 
c.  Activ  ity  Caps.  As  stated  above, 
under  oui  basic  concept,  wastes  with 
radionucl  de  concentrations  higher  than 
establisheid  in  the  rule  would  not  be 
eligible  foi-  disposal  in  the  RCRA-C 
disposal  c  ell.  However,  waste  with 
higher  coi  icentrations  might  be 
acceptabl(  i  if  the  total  number  of  ciu-ies 
in  the  dis  >osal  cell  remained  below  a 
certain  le'  el  (in  conjunction  with  or  in 
lieu  of  coi  icentration  limits).  This  could 
mean  plading  limits  on  the  total  curies 
of  radionuclides  disposed  of  at  a  site, 
inventory jlimits  on  specific 
radionuclides,  or  waste  volimie 
limitations  (as  an  indirect  and  more 
conservative  method  to  limit  activity, 
since  not  411  the  waste  would  be 


expected  to  contain  the  maximum 
radionuclide  concentrations).  Fiuther, 
because  modeling  the  performance  of 
facilities  over  the  long  term  involves 
estimates  of  the  inventory  of 
radionuclides  present  at  site  closiue, 
limits  of  this  type  would  help  reduce 
uncertainty  in  those  estimates.  We 
request  comment  on  this  iisue.  We  also 
request  comment  on  how  facilities 
could  demonstrate  compliance  with 
such  activity  limits,  how  such 
demonstrations  might  relate  to  on-going 
operations  at  a  RCRA-C  facility,  and  the 
limitations  to  such  an  approach. 

d.  l/nifyflu/e.  Overall  doses  to  a 
receptor  could  be  limited  through  a 
"simi  of  fractions"  approach  similar  to 
the  methodology  used  in  10  CFR  61.55. 
Under  this  approach,  a  disposal  facility 
could  accept  waste  containing  multiple 
radionuclides  only  if  the  sum  of  the 
fractions  of  the  individual  radionuclide 
concentration  limits  did  not  exceed  one 
(or  "unity").  For  example,  a  disposal 
facility  could  not  accept  waste 
containing  radionuclides  X,  Y,  and  Z  at 
concentrations  Vz,  Vs.  and  Vs  of  their 
individual  concentration  limits  because 
V2  +  Vs  +  V3  >  1.  Concentration  tables 
might  be  based  on  several  methods  of 
analysis,  such  as  long-term  performance 
assessment  and  worker  exposiu^,  and  a 
simple  simi  of  fractions  approach  may 
not  be  the  most  appropriate  way  to 
account  for  the  different  methods  used 
to  derive  waste  concentrations.  It  is  also 
possible  that  peak  exposures  from 
different  radionuclides  in  a  long-term 
performance  assessment  may  be 
separated  by  himdreds  of  years  (given 
differences  in  half-life  and 
environmental  mobility),  indicating  that 
summing  may  not  be  appropriate  even 
if  the  exposure  mechanisms  are  the 
same.  NRC  derived  its  tables  in  10  CFR, 
part  61  from  a  common  analysis  for  all 
radionuclides,^'*  and  issued  separate 
tables  for  short-  and  long-lived 
radionuclides.  As  we  are  coordinating 
this  effort  with  NRC,  we  request 
comment  regarding  alternative  methods 
to  accomplish  the  same  goal  of  limiting 
overall  doses. 

5.  Risk  or  Dose  Basis  for  a  LAMW 
Standard 

The  modeling  described  in  section 
II.D.3  will  be  designed  to  protect 
members  of  the  public  during  the 
operating  life  of  the  disposal  facility  and 
beyond.  By  modeling  long-term  facility 
performance,  grotmd  water  and  future 
residents  near  the  disposal  facility  will 
be  protected.  Basing  radionuclide 

•*  See  Draft  Environmental  Impact  Statement  on 
10  CFR  part  61,  NUREG-0782,  Vol.  2,  Section  7- 
2,  September  1981. 
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concentrations  in  the  waste  on  a  worker 
exposiue  analysis  ensures  that  people  at 
or  near  the  site  while  waste  is  being 
handled  are  not  exposed  to 
unacceptable  levels  of  radiation  [see 
section  II.D.3.d).  Also,  we  expect  that 
exposiires  to  people  who  might  be  at  the 
site  after  the  facility  is  closed  woidd  be 
well  within  acceptable  public  dose 
limits.  The  radionuclide  concentrations 
in  the  mixed  waste  will  be  based  on 
levels  that  are  bounded  by  the  risk 
management  approach  for  radiation 
exposiire  to  members  of  the  public  that 
EPA  uses  in  its  regulatory  programs  and 
NRC  uses  at  licensed  low-level  waste 
disposal  facilities.  There  are  a  range  of 
possible  exposure  levels  that  could  be 
considered  to  be  consistent  with  EPA 
risk  management  policies.  We  believe 
setting  dose  or  risk  limits  within  these 
values  will  be  appropriate  for  the 
disposal  of  mixed  waste  under  the 
approach.  We,  in  cooperation  with  the 
NRC,  intend  to  select  exposures  that 
should  result  in  concentration  limits 
that  will  be  protective  for  all  RCRA-C 
facilities,  should  minimize  the  need  for 
additional  NRC  requirements,  and  will 
help  generators  to  dispose  of  a 
considerable  portion  of  their  mixed 
waste. 

Niunerous  factors  will  play  a  role  in 
deciding  what  reference  exposure  levels 
should  be  used.  Many  of  these  factors 
reflect  prior  Federal  and  non-Federal 
risk  management  decisions  related  to 
radioactive  waste  management  and 
disposal,  supporting  technical 
information,  and  risk  levels  applied 
imder  different  statutory  and  regidatory 
actions.  The  regulatory  approach 
selected  by  NRC  may  be  an  important 
factor. 

When  we  use  the  term  "risk"  in 
general,  we  are  talking  about  correlating 
exposures  to  contaminants  with  health 
effects  resulting  from  those  exposures. 
Risk  is  often  expressed  as  the  likelihood 
of  an  exposure  resulting  in  a  given 
health  effect  within  a  population.  A  risk 
of  10  ~*  for  example,  means  that  a  level 
of  exposure  will  cause  (on  average)  a 
health  effect  in  one  person  out  of  a 
population  of  10,000.  Where  radiation  is 
concerned,  there  are  two  basic  ways  to 


express  this  correlation  (radiation  risk 
focuses  on  cancer,  either  incidence  or 
fatality).  Radiation  protection  standards 
(including  those  issued  by  EPA)  have 
traditionally  been  written  in  terms  of 
dose  (e.g.,  in  millirem),  which  is  an 
expression  of  the  physical  effect  on 
body  tissue  of  the  energies  transmitted 
by  radiation.  Dose  can  be  translated  to 
risk;  however,  there  have  been  a  number 
of  different  ways  to  calculate  dose  (see 
Table  1),  and  the  correlations  with  risk 
are  affected  by  the  dose  system  used, 
bur  current  estimates  are  that  an  annual 
committed  effective  dose  equivalent  of 
15  millirem  (mrem),  incurred  each  year 
for  a  period  of  30  years,  carries  a 
lifetime  risk  of  fatal  cancer  of 
approximately  3  x  lO"*  (3  in  10,000). 
lliis  is  an  "average"  dose,  and  the 
correlation  will  differ  for  individual 
radionuclides  (i.e.,  taking  each 
radionuclide  separately,  the  lifetime  risk 
associated  with  an  annual  exposure  of 
15  mrem  may  be  somewhat  higher  or 
lower  than  x  lO"*).  It  is  generally 
estimated  that  the  average  person  in  the 
United  States  can  expect  to  receive  an 
annual  dose  of  about  300  nu'em  from 
natural  sources,  such  as  cosmic 
radiation,  radon,  and  naturally 
occiuring  radionuclides  in  soil,  rocks, 
and  building  materials. 

The  other  way  to  express  this 
correlation  is  to  calculate  risk  directly. 
This  is  the  approach  used  by  our 
Superfund  program  in  determining 
cleanup  levels,  and  applies  methods 
developed  more  recendy  than  the  dose- 
to-risk  correlations.  The  differences  in 
risk  estimates  using  the  two  methods 
can  be  significant  for  some 
radionuclides;  however,  in  some  cases 
the  direct  risk  calculation  is  higher,  in 
other  cases  the  conversion  from  dose 
gives  the  higher  risk.  The  dose-to-risk 
method  is  more  familiar  to  the  radiation 
community  and  consistent  with 
radiation  protection  standards,  while 
the  direct  calculation  of  risk  is  more 
consistent  with  the  way  non-radiation 
hazards  (such  as  RCRA  hazardous 
waste)  are  evaluated.  We  request 
comment  on  which  method  shoidd 
underlie  the  calculation  of  radionuclide 
concentration  limits  in  LAMW. 


To  provide  perspective,  we  examined 
risk  management  decisions  we  made  in 
areas  other  than  radiation  risk.  Though 
the  RCRA  corrective  action  standards  do 
not  specify  radionuclides  (61  FR  19432, 
May  1, 1996),  cleanup  levels  are  to  be 
determined  on  a  site-by-site  basis,  using 
other  promulgated  standards  where 
appropriate.  Generally,  EPA  considers 
10"*  to  10"  « to  be  the  acceptable 
lifetime  risk  range  for  all  contaminants. 
However,  the  preference  is  for  remedies 
at  the  lower  (more  protective)  end  of  the 
risk  range;  10~^  is  considered  a  point  of 
departure,  and  applying  situation- 
specifiic  fectors  may  result  in  risk  within 
the  target  range  but  above  10  ~b.  The 
RCRA  corrective  action  standards  also 
are  designed  to  be  consistent  with 
Superfund. 

hi  order  to  provide  context  for  the 
reference  exposiue  levels  that  will  be 
used  to  derive  the  limiting  radionuclide 
waste  concentrations,  we  list  current 
EPA  and  NRC  radiation  Umits  in  Table 
1,  which  are  given  in  terms  of  dose.  It 
is  important  to  understand  that  some  of 
these  limits  are  in  the  "wholebody" 
format,  while  other,  more  recent  limits 
are  in  the  "effective  dose"  format. 
Further,  the  "committed"  effective  dose 
(CED)  explicitly  accounts  for  internal 
radiation  contributions  from 
radionuclides  remaining  in  the  body 
from  earlier  intakes  (the  "total"  effective 
dose  equivalent,  or  TEDE,  has  a  similar 
purpose).  The  dose  under  the  "old" 
format  translates  into  different  doses  for 
different  radionuclides  imder  the  "new" 
format.  The  translation  depends  on  how 
a  particular  radionuclide  distributes 
itself  throughout  the  body.  Iodine,  for 
example,  preferentially  deposits  in  the 
thyroid,  which  is  a  very  small  organ. 
Iodine's  effective  dose  at  the  4  mrem/ 
year  whole  body  or  any  organ  Maximum 
Contaminant  Level  (MCL)  for  drinking 
water  is  less  than  1  mrem/year. 
However,  in  an  evaluation  completed  in 
December  2000,  we  reaffirmed  that  the 
radionuclide  MCLs  derived  from  a  4 
mrem/yr  whole  body  dose  generally  fall 
within  our  target  lifetime  risk  range  of 
10~*  to  10"^  when  more  recent  risk 
assessment  methods  are  applied  (65  FR 
767ie,  December  7,  2000). 


Table  1  .—Current  EPA  and  NRC  Radiation  Dose  Umits 


Uranium  Fuel  Cycle  (40  CFR  190.10(a))  

Generally  Applicable  Standard  for  Management  and  Storage  of  Spent 

Nudear  Fuel  (SNF)  and  Higfi  Level  Waste  (HLW)  (40  CFR  191.03). 
Land  Disposal  of  Low-Level  Radioactive  Waste  (10  CFR  61.41) 

Decommissioning  Nuclear  Facilities  (10  CFR  20.1402)  

Generally  Applicable  Individual-Dose  Standard  for  Disposal  of  SNF  and 
HLW  (40  CFR  191.15). 


25  mrem^ear  whole  body,  75  mrem/year  thyroid,  mrem/year  any  other 
organ. 

25  mrenVyear  whole  tx>dy,  75  mrem/year  thyroid,  mrem/year  any  otfier 
critical  organ. 

25  mrem/yr  wfiole  body,  75  mrem/yr  thyroid,  25  mrem/yr  any  oltier 
organ. 

25  mrem/yr  TEDE,  aH  pathways  (unrestricted  use,  atttwugh  use  of  al- 
ternative criteria  may  aHow  up  to  100  mrem^  TEDE)). 

15  mrem  CED/year. 


65138 


Federal  Register /Vol.  68,  No. 


222 /Tuesday,  November  18,  2003 / Proposed  Rules 


TABLE  1. — Current  EP/  and  NRC  Radiation  Dose  Limits— Continued 

Individual-Protection  Standard  for  Disposal  of  SNF  and  HUW  at  Yucca 
Mountain.  NV  (40  CFR  197.20). 


'  (40  CFR  197.20) 
National  Emission  Standards  for  Hazardous  Air  Pollutants  (*0  CFR  part 

61). 
SNF  and  HLW  Disposal  Limit  for  Underground  Sources  of  Drinltina 

Water  (40  CFR  1 91 .24.  1 97.30) 

Maximum  Contaminant  Levels  for  Community  Drinkinq  Wi  ter  systems 
(40  CFR  141.16).  »     T        T 


Our  analysis  of  our  40  CFR  part  191 
.    standard  for  disposal  of  spent  nuclear 
fuel  and  high-level  waste  found  that,  for 
the  radionuclides  and  conditions 
associated  with  disposal  of  those 
wastes,  15  mrem/year  under  the  more 
recent  effective  dose  method  carries  a 
risk  roughly  equivalent  to  a  25  mrem/ 
year  dose  using  the  whole  body 
method.''' 

As  noted  above,  facilities  licensed 
under  10  CFR  part  61  must  limit  all- 
pathways  exposures  to  the  public  (as 
calculated  through  long-term 
performance  assessment)  to  25  mrem/ 
year  (whole  body),  and  facilities 
requesting  license  termination  without 
restrictions  on  future  site  use  must 
satisfy  the  licensing  authority  that  doses 
will  not  exceed  25  mrem/yr  total 
effective  dose  equivalent  (TEDE)  from 
all  potential-pathways.  However,  in 
both  of  these  situations  dose 
assessments  are  typidally  well  below 
these  regulatory  thresholds.  In  selecting 
a  reference  exposure  that  would  be  used 
to  derive  concentration  limits  and  allow 
for  a  simpler  regulatory  approach,  we 
believe  it  would  be  appropriate  for 
facilities  operating  imder  such  a 
simplified  approach  to  consider  doses 
as  being  at  or  below  the  level  applicable 
to  other  types  of  licensed  facilities. 

When  compared  to  public  exposures, 
there  may  be  some  additional  flexibility 
in  selecting  a  reference  exposure  level 
for  the  worker  exposure  scenario.  For 
one  thing,  pathways  such  as  inhalation 
and  direct  radiation,  rather  than  ground 
water,  would  be  expected  to 
predominate.  An  evaluation  of  worker 
exposures  will  also  consider  the  fact 
that  these  doses  would  not  be  to  the 
broader  public  from  radionuclides  in 
the  environment,  but  generally  would 
be  limited  to  a  fairly  small  group  of 
individuals.  It  may  also  be  that  workers 
would  not  expect  to  receive  consistent 
annual  exposures  for  a  period  of  years 
because  certain  exposure  scenarios 
might  not  occur  regidarly.  Nevertheless, 
workers  may  be  examined  in  the  context 
of  both  maximally  exposed  members  of 


the  publfc  and  as  workers  under  NRC 
exposure  regulations  (workers  handling 
AEA  mat  srial  are  subject  to  NRC 
occupati(  inal  requirements  even  if  the 
facility  is  not  licensed).  The  goal  is  to 
coordina  e  the  selection  of  a  level  that 
provides  appropriate  protection  and 
will  not  c  ause  NRC  to  require  significant 
additional  worker  protection 
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"  58  FR  66402,  Oecembei  20, 1993. 


'«42  U.S.G 


1 5  mrem  CEDE/year.  [ ■ 

10  mrem  EDE/year.     •  ■ 

4  mrem/year  for  manmade  beta-  and  photonemitting  radionuclides 
whole  t)ody  or  any  internal  organ,  15  pCi/1  alpiia  197.30)  5  pCi/l  ra- 
dium. 

4  mrem/year  for  manmade  l)eta-  and  photonemitting  radionuclides 
whole  body  or  any  intemal  organ,  15  pCi/l  alpha,  5  pCi/l  radium,  30 
micrograms/liter  uranium. 


reqjiest  comment  on  the 

level  of  protection  to  use  in 
ies  [e.g.,  on  a  dose  basis,  1 
15,  25:  on  a  risk  basis,  10"", 
^;  lifetime  or  annual 
We  would  like  commenters 
whether  the  same  level{s) 
to  all  analyses,  or  whether 
s  of  modeling  (e.g.,  long- 
er worker  protection) 
based  on  different  exposures, 
why.  Would  it  depend  on 
exposures  would  occur?  The 
ant  pathways?  Who  the 
J  erson  would  be? 

ated"  issue,  some  of  the 

we  examine  may  also 
effects  separate  from  their 
properties.  Many  of  these 
such  as  lead,  have  already 
evaluated  within  the  RCRA 

Others  have  not.  Uranium, 
,  is  known  to  have  effects  on 
fu|iction  that  may  be  of  more 
its  radiation  effects.  The 
\|rater  MCL  in  Table  1  did 
tpese  toxic  effects.  How  should 
such  situations?  Are  there 
elenients  that  would  be  of 
concern? 


E.  What  L  gal  Authority  Does  EPA  Have 


AEA? 


of  oiu  approach  would  be  to 
additional  regulatory  avenue 
expanding  the  availability  of  mixed 
ow-activity  radioactive  waste 
o  jtions.  Typically,  when  EPA 
radiation  protection 
the  statutory  authority  is  the 
Ei^rgy  Act  of  1954,  as 

and  Reorganization  Plan 


No.  3  of  1970  (the  Planl.'^  The  Plan 
transfers  to  EPA  the  "functions  of  the 
Atomic  Energy  Commission  (AEC)  [now 
the  NRC  and  the  DOE]  under  the  Atomic 
Energy  Act"  to  the  extent  that  those 
functions  consist  of  establishing 
"generally  applicable  environmental    • 
standards  for  the  protection  of  the 
general  environment  from  radioactive 
material."i8  xhg  pj^jj  defines  standards 
.  as  "limits  on  radiation  exposures  or 
levels,  or  concentrations  or  quantities  of 
radioactive  material,  in  the  general 
environment  outside  the  boundaries  of 
locations  under  the  control  of  persons 
possessing  or  using  radioactive 
material."i9  The  functions  of  the  AEC 
under  the  AEA  include  the  authority  to 
"establish  by  rule,  regulation,  or  order, 
such  standards  and  instructions  to 
govern  the  possession  and  use  of  special 
nuclear  material,  source  material,  and 
byproduct  material  as  the  Conunission 
may  deem  necessary  or  desirable  to 
promote  the  common  defense  and 
seciu-ity  or  to  protect  health  or  to 
minimize  danger  to  life  or  property. 
*  *  *  42  U.S.C.  2201(b).  To  the  extent 
that  such  rulemaking  activity  involves 
the  establishment  of  generally 
jipplicable  environmental  standards  this 
authority  is  vested  in  the  Administrator 
of  the  EPA. 

F.  What  Regulatory  Approaches  Could 
NRC  Take  With  Respect  to  Disposal  of 
LAMW? 

NRC  has  provided  us  with  general 
information  on  regulatory  approaches  it 
would  consider  for  low-activity  mixed 
waste  disposal.  These  are: 

1.  Regulatory  Approaches  that  Could 
Apply  to  RCRA  Facilities 

•  Specific  License  for  RCRA-C 
Disposal  Facility— In  this  case,  NRC 
would  modify  its  regulations  to  allow  a 
RCRA-C  landfill  facility  wanting  to 
accept  for  disposal  LAMW  meeting  the 


16; 


2011  etseq.  (1994). 


''  Reorganization  Plan  No.  3  of  1970.  35  FR  15623 
(1970).  Published  October  6, 1970;  effective 
December  2, 1970.  84  Stat.  2086  (1970)  (codified  at 
5  U.S.C.  App.  1). 

"■  Mat  section  2(a)(6). 
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specified  conditions  (e.g.,  radionuclide 
concentration  limits)  to  apply  for  a 
specific  NRC  license  imder  P4RC 
regulations,  such  as  10  CFR  part  61. 
NRC  would  assess  the  protections 
offered  by  RCRA-C  technology  on  a  site- 
specific  basis.  NRC  would  retain  its 
authority  to  enforce  and  inspect  as  in 
the  case  of  all  NRC  licensees. 

•  General  License  for  RCRA-C 
Disposal  Facility — ^In  this  case  NRC 
would  modify  its  regulations  (e.g.,  10 
CFR  part  61)  through  rulemaking  to 
include  RCRA-C  disposal  facilities  as  a 
class  of  facilities  imder  an  NRC  general 
license  that  enables  the  facility  to  accept 
("possess")  LAMW  for  disposal. 
Disposal  facilities  would  not  have  to 
supply  applications  or  paperwork  to 
NRC  for  specific  approval  of  a  license. 
NRC  could  choose  to  place  additional 
conditions  or  requirements  on  the 
disposal  facility  in  granting  a  general 
license,  or  could  defer  completely  to  the 
protection  offered  by  the  RCRA-C 
requirements.  An  example  would  be 
that  the  facility  meets  RCRA-C 
requirements  and  that  the  LAMW 
accepted  by  the  facility  meets  the 
concentration  limits  established  in 
accordance  with  the  approach  presented 
in  this  ANPR.  Under  a  general  license, 
NRC  retains  its  authority  to  inspect  and 
enforce  its  requirements,  including 
issuance  of  civil  penalties  where 
warranted;  however,  in  this  case,  it  may 
be  appropriate  for  NRC  to  rely  on  EPA 
for  facility  oversight. 

•  Exemption  for  RCRA-C  Disposal 
Facility — In  this  case,  NRC  would 
modify  its  regulations,  as  appropriate,  to 
exempt  RCRA-C  disposal  facilities  that 
accept  LAMW  from  NRC  requirements 
(including  requirements  to  obtain  an 
NRC  or  Agreement  State  license),  and 
modify  10  CFR  20.2001  to  allow  transfer 
of  waste  to  exempted  facilities.  This 
would  essentially  be  NRC  deferring 
regulatory  oversight  of  licensed  material 
at  the  disposal  site  to  a  regulatory 
system  that  already  has  jurisdiction  over 
the  non-AEA  portion  of  the  waste  and 
has  demonstrated  sufficient 
protectiveness  for  specified 
concentrations  of  radionuclides.  Failure 
of  a  RCRA-C  facility  to  meet  the 
conditions  of  the  exemption  could  lead 
to  regulatory  action  by  NRC.  NRC  would 
still  maintain  the  ability  to  conduct 
inspections;  however,  in  this  case,  it 
may  be  appropriate  for  NRC  to  rely  on 
EPA  for  facility  oversight. 

2.  Regulation  of  LAMW  Generators 

NRC  could  modify  its  regidations,  as 
appropriate,  to  allow  the  LAMW 
generator  to  transfer  certain  material  to 
an  approved  RCRA-C  facility  for 


disposal  imder  one  of  the  above 
approaches. 

We  request  comment  on  these 
options. 

G.  How  Might  DOE  Implement  a  LA\fW 
Standard? 

DOE  regulates  the  management  of  its 
own  LLRW  and  the  radioactive 
component  of  its  mixed  waste  under  the 
authority  granted  to  DOE  by  the  AEA. 
The  AEA  and  principles  of  sovereign 
immimity  limit  the  States'  ability  to 
regulate  DOE's  management  and 
disposal  of  its  own  AEA  materials, 
including  the  radioactive  component  of 
MW.  Because  DOE  is  "self-regulating" 
under  the  AEA,  the  low-activity  mixed 
waste  disposal  approach  presented  in 
this  ANPR  would  not  be  applicable  to 
DOE  LAMW  unless  DOE  takes  action 
imder  its  AEA  authority  to  implement 
it.  Several  options  for  implementation 
are  plausible.  Most  DOE  wastes  are 
disposed  of  in  facilities  at  the  generating 
site.  For  situations  where  sufficiently 
protective  on-site  disposal  is  not 
feasible,  costs  are  excessive,  or  off-site 
disposal  is  otherwise  advantageous, 
other  disposal  alternatives  are 
considered.  DOE  could  establish  some 
sort  of  internal  authorization  process 
before  allowing  LAMW  to  be 
transported  and  disposed  at  a  RCRA 
Subtitle  C  landfill.  Alternatively,  DOE 
could  choose  to  exempt  LAMW  meeting 
the  radionuclide  concentrations  derived 
in  this  approach  from  its  AEA 
regulatory  purview  and  send  such  waste 
to  its  own  RCRA  Subtitle  C  landfills  or 
commercial  Subtitle  C  landfills 
accepting  such  waste.  Because  of  the 
potentially  larger  volumes  of  LAMW 
generated  by  DOE,  stakeholder  interests 
and  concerns  should  be  given 
consideration  by  DOE  in  determining 
how  DOE  would  implement  the 
approach  suggested  in  this  document. 

1.  DOE's  "Authorized  Limits"  System 

At  present,  DOE  has  in  place  a 
process  to  evaluate  vyaste  on  a  "case  by 
case"  basis  to  determine  the  radiological 
risk.  This  "authorized  limits"  system 
allows  DOE  generating  sites  to  provide 
waste  characterization  information  to 
support  disposal  at  non-AEA  regulated 
facilities.  Approvals  for  disposal  of 
volumetrically  contaminated  waste  (as 
opposed  to  surface  contamination)  are 
given  by  the  Assistant  Secretary  of 
Envfronment,  Safety  and  Health.  DOE 
also  seeks  to  ensure  that  releases  are 
consistent  with  the  receiving  facility's 
waste  acceptance  criteria  and  are 
coordinated  with,  and  acceptable  to, 
facility  operators  and  Federal,  State,  and 
local  regulators.  DOE's  approach  relies 
on  a  disposal  facility's  existing 


procedures  to  maintain  protectiveness, 
and  typically  does  not  place  additional 
radiation  protection  requirements  on  the 
facility  operator.  The  rule  could  provide 
a  more  uniform  basis  for  allowing  such 
disposal.  Because  DOE  is  self-regulating 
under  the  AEA,  the  rule  would  not  limit 
DOE's  ability  to  dispose,  at  facilities  not 
regulated  by  NRC  or  Agreement  States, 
wastes  that  have  been  evaluated  on  a 
"case  by  case"  basis  pursuant  to  IXDE's 
existing  "authorized  limits"  process. 

DOE  manages  its  operations  through  a 
series  of  directives,  including  Orders 
(which  describe  basic  requirements). 
Manuals  (more  detailed  procedures), 
and  Guides  (recommendations  or  "best    . 
practices").  The  "authorized  limits" 
process  described  above  is  included  in 
DOE's  Order  5400.5,  "Radiation 
Protection  of  the  Public  and  the 
Envirorunent"  (note  that  the 
"authorized  limits"  decisions  are 
handled  through  the  radiation 
protection  program,  not  the  waste 
management  program).  Adopting  the 
approach  presented  in  this  ANPR  would 
probably  require  DOE  to  revise  one  or 
more  of  its  directives. 

2.  DOE's  Radiological  Control  Criteria  . 

For  several  years,  DOE  has  been 
developing  an  approach  similar  to  the 
disposal  concept  in  today's  action.  DOE 
has  been  modeling  exposures  from 
treatment,  transportation,  and  disposal 
to  assess  the  feasibility  of  setting 
uniform  limits  that  would  allow  certain 
mixed  waste  meeting  established 
activity  limits  to  be  handled  solely 
within  the  RCRA  system.  DOE  believes 
its  analyses  show  that  a  significant 
portion  of  its  mixed  waste  could  be 
handled  without  presenting  a  significant 
radiological  risk,  and  believes  that  the 
approadi  presented  here  has  the 
potential  to  facilitate  that  process. 
Throughout  the  development  of  this 
process,  DOE  has  sought  advice  and 
review  from  Federal  agencies  and  State 
regulators,  and  kept  them  apprised  of  its 
progress  and  intent. 

H.  How  Would  States  Implement  the 
Standard? 

1.  Would  States  Be  Required  To 
Implement  the  Standard?  ■- 

Even  if  we  and  NRC  both  take 
regulatory  action  to  allow  LAMW 
disposal,  it  is  likely  that  much  of  the 
actual  implementation  will  occur  at  the 
State  level.  Many  States  are  authorized 
to  cany  out  both  AEA  regulatory 
functions  and  RCRA  programs.  There 
are  32  NRC  Agreement  States  and  45 
States  are  authorized  under  RCRA  to 
carry  out  a  mixed  waste  program.  Under 
section  274b  of  the  Atomic  Energy  Act, 
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jStates  can  enter  into  agreements  with 
the  NRC  such  that  the  NRC  relinquishes 
Federal  authonty  and  the  Agreement 
States  assume  regulatory  responsibility 
over  certain  byproduct,  source,  and 
small  quantities  of  special  nuclear 
material  under  State  laws.  The  degree  of 
compatibility  for  such  programs  is 
determined  by  NRC.  (NRC  also  retains 
certain  functions,  such  as  licensing  and 
oversight  of  nuclear  power  plants.)  NRC 
also  reviews  Agreement  State  programs 
for  continued  adequacy  to  protect 
public  health  and  safety  and 
compatibility  with  NRC's  regulatory 
programs.  We  understand  that  State 
programs  will  have  to  evaluate  carefully 
this  approach  and  any  implementing 
regulations  issued  by  the  NRC  as  they 
would  apply  to  specific  hazardous 
waste  disposal  facilities.  We  also 
understand  that  some  States  have 
statutory  restrictions  on  disposal  of 
radionuclides  with  hazardous  waste, 
and  that  others  may  be  otherwise 
opposed  to  allowing,  such  disposal. 
However,  many  States  already  allow 
disposal  of  waste  with  very  low 
radionuclide  concentrations  in  RCRA 
Subtitle  C  or  D  landfills  on  a  case-by- 
case  basis.  The  approach  that  we  are 
presenting  in  this  ANPR  would  not 
affect  NRC's  or  the  States'  authority 
tmder  the  AEA  to  make  such  individual 
decisions  for  mixed  waste  under  their 
purview.  However,  identifying 
acceptable  concentrations  of 
radionuclides  in  LAMW  (and/or  low- 
activity  radioactive  waste  in  general)  in 
cooperation  with  the  NRC,  should  allow 
a  more  consistent  approach  supported 
by  rigorous  technical  analyses  while 
providing  a  regulatory  framework  to 
ensure  that  disposal  of  LAMW/LARW  in 
hazardous  waste  landfills  is  protective 
of  himian  health  and  the  environment. 

Previous  discussions  with  State 
regulators  have  raised  a  number  of 
important  questions  that  we  believe  all 
States  should  consider,  including: 

•  Whether  a  disposal  facility's  RCRA 
permit  would  need  revision; 

•  How  even  reduced  dual  regulation 
would  affect  the  disposal  facility's  day- 
to-day  operation  (assuming  NRC  and/or 
DOE  opt  to  exert  some  authority  over 
the  disposal  facility); 

•  How  corrective  actions  would  be 
addressed; 

•  To  what  extent  public  input  should 
be  sought;  and 

•  Whether  the  State  should  consider 
further  limits  on  the  facilities  or  the 
waste. 

Our  authority  is  limited  and  oiu- 
standard  may  not  resolve  all  such 
issues.  Changing  the  regulatory  system 
for  mixed  waste  disposal  requires  action 
from  both  Federal  and  State  authorities 
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to  proviqe  a  workable,  protective,  and 
comprehensive  institutional  framework. 
We  recotmiend  that  States  consider 
how  thej  might  use  their  distinct 
authoritBs  to  assist  in  developing  such 
a  framework.  We  welcome  comment 
from  Stales  that  would  facilitate  a 
workabU  approach  to  a  meaningful 
standard!  incorporating  radionuclide 
concentrbtions  in  the  waste.  We  are  also 
interestea  in  knowing  whether  States 
believe  such  a  standard  should  allow 
the  flexil  ility  to  dispose  of  higher 
concentr  itions  if  disposal  facilities 
impleme  it  additional  radiation 
protectio  i  provisions  or  demonstrate 
site-spec  fie  conditions  particularly 
favorable  for  containment  and  isolation 
of  radion  aclides. 

2.  State  F  rograms 

a.  Faci  ity  Permitting/Public 
Participa  ion.  Although  we  believe  that 
the  techn  ical  approach  to  low-activity 
mixed  wa  ste  disposal  is  sound,  we 
recognize  that  we  are  considering 
disposal  I  )f  radionuclides  in  faciUties 
that  were  not  sited  or  permitted  with  the 
expectatii  )n  that  they  would  receive 
significar  t  quantities  of  such  material. 
We  antici  pate  that  States  will  view  the 
facility's  ICRA  permit  as  one  means  to 
ensure  th  ;  State  retains  the  level  of 
RCRA  ov(  rsight  it  believes  necessary, 
although  egal  considerations  suggest 
that  the  a  )ility  to  use  a  RCRA  permit  as 
a  vehicle  :o  implement  provisions 
related  to  AEA  material  would  be 
limited.  V  ^e  also  believe  that  public 
participat  on  in  the  States'  adoption  of 
this  prop(  sed  approach  to  LAMW 
disposal  i ;  necessary.  In  general,  we 
believe  th  it  the  existing  RCRA 
permittin; ;  and  NRC  or  Agreement  State 
regulatory  processes  should  provide 
ample  op]  lortunity  for  public 
inyolvemi  nt.  We  request  comment  on 
this  assun  ption. 

If  EPA  (  ecides  to  conduct  a 
rulemakir  g,  public  participation  will 
necessaril  /  be  part  of  that  process.  In 
addition, '  vhen  a  RCRA  permit  is 
modified,  the  extent  of  the  modification 
determine  5  the  amount  of  public 
participat  on  required.  For  example,  if  a 
facility  w^ts  to  accept  a  completely 
new  wastd  stream  for  disposal  {that  is, 
a  fundamantally  different  kind  of 
waste),  this  is  a  significant  permit 
modificatfcn  requiring  certain  public 
participation  activities.  However, 
adding  adflitional -constituents  to  the 
ground-witer  protection  program  is  less 
significanlj  because  it  may  not  by  itself 
represent  $  change  in  the  way  the 
facility  operates  or  the  waste  it  handles. 
Again,  the  -e  would  be  legal 
considerat  ons  involved  in  addressing 
AEA  mate  ial  through  the  RCRA  permit. 


We  anticipate  that  NRC  might  choose 
frt)m  a  variety  of  alternatives,  described 
in  section  F,  to  implement  the  approach 
described  in  this  ANPR.  NRC  will 
conduct  a  rulemaking  with  public 
participation  to  establish  the  manner  in 
which  it  will  implement  the  approach 
presented  here. 

We  are  interested  in  public  comment 
on  the  issue  of  public  participation,  and 
how  the  States'  adoption  process  would 
provide  an  opportunity  for  public 
participation. 

b.  Implementation  at  the  Disposal 
Facility.  Although  a  RCRA-C  disposal 
facility  that  accepts  low-activity  mixed 
waste  under  the  approach  presented 
here  may  have  to  modify  its  operations, 
we  are  optimistic  that  these 
modifications  will  not  have  to  be 
extensive  or  costly.  The  facility 
certainly  may  need  to  instruct  its 
workers  on  the  potential  effects  and 
proper  handling  of  radioactive  material 
and  take  steps  to  limit  exposures, 
although  it  may  not  have  to  apply  a  full 
radiation  worker  program  that  includes 
dosimetry.  Most  facility  requirements 
related  to  radionuclides  likely  will  be 
extensions  of  the  administrative, 
recordkeeping,  enviroimiental 
monitoring,  and  reporting  requirements 
already  involved  in  hazardous  waste 
disposal.  We  expect  to  model  a  fairly 
conservative  worker  exposure  scenario, 
in  part,  to  keep  additional  requirements 
minimal.  We  expect  that  NRC  will 
address  during  its  rulemaking  process 
the  issue  of  the  appropriate  level  of 
worker  training  and  procedures  needed, 
if  any,  to  limit  exposures  to  LAMW. 

The  one  major  aspect  of  the  facifity's 
operation  that  may  need  significant 
modification  is  waste  acceptance. 
Because  the  LAMW  disposal  concept  is 
based  on  the  radionuclide  content  of  the 
waste,  the  facility  must  be  able  to  verify  = 
that  the  waste  accepted  for  disposal 
complies  with  the  rule.  This  situation  is 
analogous  to  the  cmrent  requirement 
that  hazardous  waste  comply  with  the 
land  disposal  restrictions  in  40  CFR  part 
268.  In  that  case,  both  the  generator  and 
treatment  facility  must  certify  that  the 
waste  does  or  does  not  meet  the 
standards  in  part  268,  and  attach  any 
supporting  information,  including  waste 
analysis.  Before  it  can  dispose  of  waste, 
the  disposal  facility  must  have  the 
appropriate  certifications  and 
supporting  information,  and  must  make 
certain  that  the  waste  accepted  for 
disposal  indeed  meets  the  RCRA  land 
disposal  restrictions. 

At  present,  generators  of  low-level 
radioactive  waste  are  required  to  certify, 
before  disposal,  the  radiological  content 
of  their  LLRW.  Generators  of  LLRW 
frequently  base  their  characterizations 
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on  process  knowledge  when  workers' 
exposure  to  radiation  is  of  concern  and 
knowledge  of  the  waste  generating 
process  allows  adequate 
characterization  of  radionuclide 
activity.  It  is  common  practice  to  store 
waste  for  a  period  that  allows  short- 
lived radionuclides  to  decay  to  minimal 
levels.  The  most  common  types  of 
treatment  for  LLRW  are  solidification  or 
compaction  of  dry  waste.  A  treatment 
facility  may  simply  calculate 
radionuclide  concentrations  based  on 
the  extent  of  voliune  increase  or 
decrease.  Disposal  facilities  commonly 
use  hand-held  instruments  to  survey  the 
exterior  of  waste  containers,  which  may 
provide  sufficient  information  to 
characterize  the  waste;  however, 
packages  are  not  normally  opened  for 
sampling  in  order  to  limit  occupational 
exposures.  This  is  in  keeping  with  good 
health  physics  practice. 

Under  the  approach  presented  here, 
RCRA-permitted  hazardous  waste 
disposal  facilities  will  continue  to 
ensure  that  mixed  waste  complies  with 
the  land  disposal  restrictions.  If  the 
generator  sending  LAMW  for  disposal  at 
a  RCRA-permitted  hazardous  waste 
facility  is  required  to  certify  compliance 
with  applicable  regulatory 
requirements,  it  may  or  may  not  be 
necessary  for  a  landfill  to  conduct 
independent  radiological  sampling.  The 
cost  associated  with  extensive 
radiological  sampling  and  analyses 
might  be  a  critical  factor  in  a  disposal 
facility's  willingness  to  accept  LAMW. 
Facilities  also  may  perform  external 
radiological  surveys  to  maintain  worker 
safety,  if  necessary  or  deemed 
appropriate.  We  expect  that  xmder  the 
approach  presented  here,  the  waste 
generator  would  bear  primary 
responsibility  for  compliance  with  the 
standards,  including  those  under  RCRA. 
The  generator  would  thus  be 
responsible  for  providing  the 
information  necessary  to  determine 
whether  the  waste  can  be  disposed  of  as 
LAMW  at  the  hazardous  waste  disposal 
facility.  It  might  be  necessary  for  the 
generator  to  provide  analytical 
confirmation  of  the  radiological  content 
of  the  waste  prior  to  treatment  or 
disposal.  We  invite  comment  on  the 
most  appropriate  way  to  ensure  that 
radionuclide  concentrations  in  waste 
sent  for  disposal  comply  with  the 
criteria  that  would  be  established,  and 
on  whether  practices  common  at  RCRA 
facilities  might  need  modification  to 
limit  potential  exposures  to  workers. 

In  a  related  question,  we  would  like 
commenters  to  consider  whether  a  rule 
should  address  volume  averaging  or 
"blending"  of  wastes  to  meet  the 
radionuclide  concentrations.  RCRA 


regulations  prohibit  dilution  as  a  means 
of  meeting  treatment  standards; 
however,  assuming  that  LAMW  has  met 
the  RCRA  standards,  to  what  extent 
should  higher-activity  waste  be  allowed 
to  combine  with  lower-activity  waste  to 
meet  radionuclide  concentration  limits? 
Recently,  NRC  raised  a  similar  question 
as  part  of  a  rulemaking  effort  for  10  CFR 
40.51(e).  (See  67  FR  55175.  August  28, 
2002.)  Should  this  be  permitted  for 
waste  from  similar  processes,  or  with 
the  same  radionuclides  or  RCRA  waste 
codes?  This  question  may  be  more 
important  in  the  context  of  other  low- 
activity  radioactive  wastes  that  are  not 
RCRA  hazardous,  which  are  discussed 
in  section  III.  For  example.  TENORM 
wastes  can  be  high  in  volume  with 
significant  variation  in  radionuclide 
content,  and  usually  a  narrow  range  of 
radionuclides.  Should  blending  be 
edlowed  for  these  waste  streams?  Would 
"post-blending"  anal}iical  results  be 
necessary  to  demonstrate  compliance 
with  concentration  limits,  or  would 
knowledge  of  "pre-blending" 
concentrations  be  sufficient?  What 
would  be  the  problems  associated  with 
analyzing  blended  waste? 

c.  Agreement  States.  Under  section 
274b  of  the  Atomic  Energy  Act,  States 
can  enter  into  agreements  with  the  NRC 
such  that  the  NfRC  relinquishes  Federal 
authority  and  the  Agreement  States 
assume  regulatory  responsibility  over 
certain  byproduct,  soiuce,  and  small 
quantities  of  special  nuclear  material 
under  State  laws.  The  degree  of 
compatibility  for  such  programs  is 
determined  by  NRC.  (NRC  also  retains 
certain  functions,  such  as  licensing  and 
oversight  of  nuclear  power  plants.)  NRC 
has  established  requirements  for 
specific  program  elements  which  States 
must  meet.  These  compatibility 
requirements  consider  trans-boundary 
issues  and  program  element  effects  on 
public  health  and  safety.  Depending  on 
the  outcome  of  the  NRC  rulemaking  and 
the  degree  of  compatibility  required  for 
State  programs,  a  LAMW  rule  could  be 
implemented  differently  among 
Agreement  States. 

d.  Non- Agreement  States.  In  States 
that  have  not  entered  into  agreements 
with  NRC  under  section  2746  of  the 
AEA,  NRC  regulations  apply  directly. 
Approximately  one-third  of  the  States 
are  not  Agreement  States. 

3.  Regional  Low-Level  Radioactive 
Waste  Compacts 

The  Low-Level  Radioactive  Waste 
Policy  Act  authorizes  and  encourages 
States  to  form  regional  "compacts"  to 
address  their  long-term  disposal  needs 
for  "commercial"  low-level  radioactive 
waste.  Most  compacts  do  not  plan  to 


accept  mixed  waste.  In  general,  the 
terms  of  a  compact  spell  out  the  process 
for  selecting  a  "host"  State;  picking  an 
appropriate  site  for  the  disposal  facility; 
and  funding  site  selection,  construction, 
and  operation.  The  ultimate  purpose  of 
the  compact  is  to  ensvue  that  its  member 
States  are  self-sufficient  and  able  to 
manage  coqunercial  LLRW  generated 
within  the  compact.  At  present,  there 
are  ten  compacts,  encompassing  44 
States.  Six  States  remain  unaffiliated 
with  any  compact.  Only  the  Northwest 
Compact  has  an  operational  waste 
disposal  site,  in  Richland.  WA.  The 
Rocky  Mountain  Compact  may  use  the 
Northwest  Compact  site  by  agreement. 
The  Barnwell  site  in  South  Carolina  will 
remain  open  to  States  outside  the 
Atlantic  Compact  for  several  more 
years.20  Some  compacts  have  delayed 
their  siting  process,  and  at  least  one     ^ 
compact  and  several  imafiiliated  States 
apparently  have  no  intention  of  siting 
disposal  facilities.  To  date  the  siting  of 
new  compact  facilities  has  had  very 
limited  success.  A  niunber  of  compact 
host  States,  including  California, 
Illinois,  Nebraska.  Texas,  and  North 
Carolina,  have  expended  large  amoimts 
of  time  and  money,  and  undergone  a 
great  deal  of  sensitive  political  debate, 
without  yet  establishing  new  disposal 
sites.  Regioncd  compacts  have 
procedures  to  allow  waste  to  enter  and 
exit  the  compact,  which  could  influence 
the  disposal  of  low-activity  mixed  waste 
at  RCRA  facilities.  Compacts  may 
determine  that  it  is  necessary  to  approve 
RCRA  facilities  that  accept  LAMW  as 
"regional"  disposal  facilities.  The 
limited  number  of  compacts  with  LLRW 
disposal  facilities  has  lessened  the 
impact  of  these  "cross-boundary"  issues 
thus  far.  We  request  comment  on  how 
the  approach  would  impact  regional 
low-level  waste  compacts. 

/.  Request  for  Information:  LAMW 

In  order  to  assist  us  in  planning  and 
conducting  our  futiue  deliberations 
related  to  low-activity  mixed  waste,  we 
are  requestingihe  voluntary  submission 
of  data  describing  the  present  situation 
with  respect  to  the  storage, 
management,  transportation,  and 
disposal  of  LAMW.  We  are  aware  that 
some  States  perform  annual  inventories 
of  the  different  kinds  of  radioactive 
waste  generated  or  disposed  annually 


^°  Barnwell  may  accept  waste  Erom  outside  the 
Atlantic  Compact  (South  Carolina,  Connecticut,  and 
New  Jersey)  as  long  as  the  non-regional  waste  does 
not  cause  the  facility  to  exceed  overall  volume 
limits.  Those  overall  volumes  drop  from  160.000 
cubic  feet  in  fiscal  year  2001,  the  year  after  South 
Carolina  joined  the  Atlantic  Compact,  to  35.000 
cubic  feet  in  fiscal  year  2008.  Under  current  plans, 
generators  outside  the  Atlantic  Compact  will  not 
have  access  to  Barnwell  after  2008. 
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and  any  data  relating  to  LAMW  is 
welcome.  We  are  also  aware  of 
-  numerous  generators  that  store,  rather 
than  dispose.  LANfW  because  of  the 
regulatory  and  economic  difficulties 
associated  with  disposal.  We  would 
welcome  data  from  a  variety  of 
generators  on  these  matters  to  obtain  a 
more  accurate  picture  of  the  present 
issues  associated  with  storing  and 
disposing  of  LAMW.  We  would  also 
welcome  comment  and  information 
from  the  perspective  of  companies  that 
operate  low-level  radioactive  waste 
disposal  facilities  or  RCRA  Subtitle  C 
hazardous  waste  landfills. 

We  realize  that  there  are  quite  a 
number  of  different  generators  of 
LAMW,  such  as 

•  Industrial-manufacturing  facilities 

•  Industrial-research  and 
development  facilities 

•  Otner  industrial  facilities 

•  Academic  institutions 

•  Medical  facilities  (hospitals  and 
colleges) 

•  Medical  research  facilities 

•  Federal  facilities 

•  Nuclear  power  plants  and 
associated  fuel  cycle  facilities 

To  supplement  and  update  currently 
available  data,  we  are  requesting  the 
following  types  of  information 
(information  with  clearly  labeled  units 
is  appreciated): 

•  LAMW  Generation,  Treatment,  and 
Disposal:  For  individual  waste  tjrpes  or 
categories  of  waste,  c\irrent  low-activity 
mixed  waste  generation  rates  and 
storage,  treatment,  and  disposal 
practices.  Data  on  types  of  mixed  waste 
generated,  RCRA  codes,  radionuclide 
concentrations,  storage  and  treatment 
techniques,  and  disposal  practices  for 
these  waste  types  or  categories  of  waste, 
and  data  on  waste  volumes  before  and 
after  treatment  would  be  very  useful  and 
informative.  In  terms  of  waste 
concentrations,  information  that 
describes  the  amount  of  \yaste  within 
different  concentration  ranges  would  be 
most  useful  and  would  assist  in  gauging 
the  potential  usefulness  of  a  standard 
aimed  at  LAMW. 

•  LAMW  Cost  Data:  The  costs 
associated  with  the  management  of 
LAMW,  including  storage  costs,  costs  of 
sampling  and  analysis  for  compliance 
with  RCRA  vs  AEA  requirements.  This 

'could  include  the  costs  for  meeting  the 
universal  treatment  standards,  pre- 
treatment  and  treatment  costs  (by 
method),  packaging  and  transport  costs, 
disposal  costs,  and  reporting  and 
recordkeeping  costs.  To  the  extent  the 
costs  can  be  broken  out  for  meeting 
RCRA  vs  AEA  requirements,  greater 
imderstanding  of  the  regulatory  burden 
posed  by  each  authority  would  follow. 


•  Impc  cts  of  Actions  to  Facilitate 
Disposall^yNe  also  request  comments 
regarding  the  potential  effects  of  a 
standard  to  facilitate  the  disposal  of 
LAMW.  If  such  a  standard  were  in  place 
today,  an  1  such  waste  could  be 
disposed  in  a  RCRA  Subtitle  C  landfill 
with  litth  ,  or  no,  further  NRC 
requirem(  ints,  would  such  a  standard 
enhance  Ipe  conduct  of  your  business? 
For  exam  )le,  would  it  free  up  resovuces 
that  coulc  be  better  directed?  Would 
research  (  r  manufacturing  activities  be 
facilitatec ,  knowing  that  a  potentially 
more  cost  effective  disposal  method 
became  a'  ailable  for  a  certain  kind  of 
waste?  W  lat  impacts,  if  any,  would 
there  be  o  i  the  choice  of  health  care 
options?  \  k^hat  factors  (e.g.,  economic, 
regulatory )  would  influence  your 
decision  1 3  dispose  of  or  accept  LAMW 
for  dispos  il  under  such  a  standard? 
Would  lin  liting  a  standard  to 
commercikl  RCRA-C  facilities  be  an 
important  consideration?  How  might 
this  affect  DOE  disposal  policies?  How 
do  disposi  i  facilities  view  the  need  for 
a  permit  n  lodification  or  AEA  license? 

/.  Backgro  ind  Information  Reeardine 
LAMW  *  6 

In  1976,  RCRA  authorized  us  to 
regulate  hi  izardous  waste  from  "cradle 
to  grave."  This  includes  the 
minimizat  on,  generation, 
transporta  ion,  treatment,  storage,  and 
disposal  o  hazardous  waste.  The 
definition  of  solid  waste  in  the  RCRA 
legislation  specifically  excludes  source, 
special  nu  :lear,  or  byproduct  material 
as  defined  by  the  AEA  of  1954,  as 
amended,   n  the  1984  Hazardous  and 
Solid  Waste  Amendments  to  RCRA, 
Congress  e  stablished  land  disposal 
restriction ;  (LDR)  for  hazardous  waste 
and  direct!  d  us  to  establish  treatment 
stemdards  or  hazardous  waste. 
Hazardous  waste  has  been  prohibited 
from  land  i  lisposal  unless  treated  to  our 
establishe(  standards  in  40  CFR  part 
268. 

Mixed  vi  aste  is  regulated  under  - 
multiple  ai  ithorities:  by  RCRA,  as 
implement  ed  by  us  or  authorized  States 
for  hazard(  us  waste  components;  and 
by  the  AEA  of  1954,  as  amended,  for 
radiologics  1  components  as 
implement  3d  by  either  the  DOE  (for 
radioactive  waste  subject  to  DOE's  AEA 
authority),  or  the  NRC  or  its  Agreement 
States  (for  Jl  other  mixed  waste).  DOE 
is  responsi  )le  for  the  disposal  of,  but 
does  not  re  julate,  commercial  Greater- 
than-Class  2  mixed  waste.  Under  the 
AEA,  EPA  las  the  authority  to  issue 
certain  gen  }rally  applicable 
environme  ital  standards. 

Low-acti  nty  mixed  waste  is  a  special 
class  of  mi  ;ed  waste.  It  may  be  viewed 


as  waste  that  meets  the  definition  of 
hazardous  waste  under  RCRA  and, 
under  AEA,  is  LLRW  containing  "low" 
radionuclide  concentrations.  In  this 
context,  "low"  concentrations  are 
concentrations  no  higher  than  Class  A 
LLRW,  as  defined  in  10  CFR  61.55.2i 

1 .  Commercial  LAMW 

The  radioactive  component  of  mixed 
waste,  and  by  extension,  LAMW  is 
regulated  by  either  the  Nuclear 
Regulatory  Conunission  and  the 
Agreement  States  (for  commercial 
facilities)  or  the  DOE  (for  DOE's  energy 
and  defense  related  activities). 
Commercially-generated  (i.e.,  non-DOE) 
LAMW  is  produced  across  the  coimtry, 
at  nuclear  power  plants,  fuel  cycle 
facilities,  pharmaceutical  companies, 
medical  and  research  laboratories, 
universities,  and  other  facilities. 
Processes  such  as  medical  diagnostic     - 
testing  and  research,  pharmaceutical 
and  biotechnology  development,  and 
generation  of  nuclear  power  result  in 
some  mixed  waste.  The  last 
comprehensive  evaluation  of  mixed 
waste  was  published  in  a  1992,  known 
as  the  joint  EPA  and  NRC  "National 
Profile  on  Commercially  Generated 
Low-Level  Radioactive  Mixed  Waste" 
(NUREG/CR  5938).  Accordingly,  3,950 
cubic  meters  of  low-level  radioactive 
mixed  Waste  was  generated  in  the 
United  States  in  1990,  while  another 
2,120  cubic  meters  were  in  storage.  Of 
the  3,950  cubic  meters  generated  in 
1990,  about  72%  were  liquid 
scintillation  counting  fluids,  17%  were 
other  organics  and  aqueous  liquids,  3% 
were  metals,  and  8%  were  "other" 
waste.  Approximately  3000  small 
volume  generators  were  storing  mixed 
waste.  A  report  published  by  DOE  in 
1995  revisited  the  issue  of  mixed  waste. 
Using  the  data  from  the  "National 
Profile,"  this  report  examined  the 
variety  of  options  available  for 
managing  commercially-generated 
mixed  waste  and  reached  the  following 
conclusions  ("Mixed  Waste 
Management  Options:  1995  Update," 
DOE/LLW-219): 

•  Most,  but  not  all.  mixed  waste  can 
be  treated  by  conunercially  available 
technology. 

•  Approximately  128  cubic  meters 
per  year  of  commercially  generated 
waste  voliunes  would  require  disposal 


"  Note  that  LLRW  is  defined  by  exclusion,  that 
is.  by  what  it  is  not.  For  example^  the  Low-Level 
Radioactive  Waste  Policy  Act  of  1980  defines  LLRW 
as  radioactive  material  that  is  not  high-level 
radioactive  waste,  transuranic  waste,  spent  nuclear 
fuel,  or  byproduct  material  as  defined  in  section 
lle.(2)  of  the  AEA  (i.e.,  uranium  or  thorium  mill 
tailings). 
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in  a  jointly  regulated  mixed  waste 
disposal  facility. 

More  recent  information  reported  in 
our  advance  notice  of  proposed 
rulemaking  regarding  increased 
flexibility  in  RCRA  regulations  for 
storing  mixed  low-level  radioactive 
waste  (64  FR  10064,  March  1,  1999) 
confirms  the  continued  storage  of  mixed 
waste  due  to  lack  of  treatment  and 
reasonable  disposal  options.  In 
particular,  the  Electric  Power  Research 
Institute  dociunented  such  problems  for 
certain  mixed  waste  from  nuclear  power 
plants.  EPA  visits  to  nuclear  power 
plants,  hospitals,  and  universities  in 
1998  found  small  amounts  of  mixed 
waste  with  no  commercially  available 
treatment  technologies,  and  our 
discussions  with  the  American 
Chemical  Society  and  the  International 
Isotope  Society  further  highlighted  the 
difficulty  of  treating  and/ or  disposing  of 
certain  mixed  waste. 

2.DOELAMW 

The  DOE  also  continues  to  generate 
mixed  waste  (and  therefore  LAMW).  In 
fact,  DOE  has  a  legacy  of  environmental 
and  process  wastes  that  require 
disposal.  For  many  decades,  many  DOE 
sites  did  not  dispose  of  their  waste 
streams  in  a  timely  manner,  allowing 
these  wastes  to  accumulate  in  storage. 
DOE  has  indicated  that  continued 
indefinite  storage  of  such  wastes  is 
unacceptable;  however,  continued 
storage  in  memy  cases  was  deemed 
necessary  because  appropriate  treatment 
methods  were  not  available.  The  Federal 
Facilities  Compliance  Act  of  1992 
recognized  this  situation  and  directed 
DOE  to  develop  plans  and  timetables  for 
treatment  and  disposal  of  mixed  waste 
at  its  sites.  DOE  determined  that  it  was 
necessary  to  conduct  a  programmatic 
review  of  waste  management  activities 
throughout  the  DOE  complex.  As  a 
result,  DOE  has  reviewed  its  options  for 
managing  of  different  categories  of 
radioactive  waste,  including  LLRW  and 
MLLW.  [See  the  "Final  Waste 
Management  Programmatic 
Environmental  Impact  Statement  (WM 
PEIS),"  DOE/EIS-0200F,  May  1997.) 

The  WM  PEIS  evaluated  various 
options  for  managing  and  disposing  of 
MLLW  and  identified  preferred 
alternatives,  narrowing  the  list  of  sites 
that  would  be  capable  of  treating  or 
disposing  of  MLLW.  In  evaluating  the 
role  of  the  various  DOE  sites  within 
each  option,  the  following  criteria  were 
applied  to  the  sites  in  question  (WM 
PEIS  Summary,  Table  1.6-1): 

•  Consistency 

•  Cost 

•  Cumulative  impact 

•  DOE  mission 


•  Economic  dislocation 

•  Environmental  impact 

•  Equity 

•  Human  health  risk 

•  Implementation  flexibility 

•  Mitigation 

•  Regulatory  compliance 

•  Regulatory  risk 

•  Site  mission 

•  Transportation 

DOE  worked  with  affected  States, 
stakeholders,  and  Tribal  Nations  to 
provide  input  towards  qualitative 
criteria  such  as  equity  and  stakeholder 
acceptance. 

On  February  18,  2000.  DOE 
announced  its  record  of  decision 
regarding  the  treatment  and  disposal  of 
MLLW.  Accordingly,  MLLW  will  be 
treated  on  a  regional  basis  at  the 
Hanford  Site,  the  Idaho  National 
Engineering  and  Environmental 
Laboratory,  the  Oak  Ridge  Reservation, 
the  Savannah  River  Site,  or  on-site; 
MLLW  will  be  disposed  at  the  Hanford 
Site  and  the  Nevada  Test  Site.  (See 
"Record  of  Decision  for  the  Department 
of  Energy's  Waste  Management  Program: 
Treatment  and  Disposal  of  Low-Level 
Waste  and  Mixed  Low-Level  Waste; 
Amendment  of  the  Record  of  Decision 
for  the  Nevada  Test  Site, "  65  FR  10061, 
February  25,  2000.)  DOE  has  indicated 
that  43,000  cubic  meters  of  MLLW  from 
waste  management  operations  will 
require  off-site  disposal,  considering 
both  waste  in  storage  and  waste  to  be 
generated  over  the  next  20  years.  While 
the  above  referenced  record  of  decisioii 
did  not  address  the  use  of  commercial 
disposal  facilities,  DOE's  decision  does 
not  preclude  use  of  commercial 
treatment  or  disposal  facilities  for  DOE's 
MLLW.  DOE  has  estimated  that 
approximately  22,000  cubic  meters  of 
MLLW  from  waste  management 
operations  may  be  considered  for 
commercial  disposal  facilities.  In 
addition,  53,000  cubic  meters  of  MLLW 
from  environmental  restoration 
activities  may  be  considered  for 
commercial  disposal  facilities. 
Significant  additional  voliunes  of 
MLLW  may  also  be  generated  from 
future  cleanup  activities.  There  is  no 
breakdown  of  how  much  of  this  waste 
may  be  "low  activity"  MLLW.  (See 
"Information  Package  on  Pending  Low- 
Level  Waste  and  Mixed  Low-Level 
Waste  Disposal  Decisions  to  be  made 
under  the  Final  Waste  Management 
Progranunatic  Environmental  Impact 
Statement,"  U.S.  Department  of  Energy, 
September  1998.) 

K.  Questions  for  Public  Comment: 
Disposal  Concept  for  LAMW 

We  request  public  conmient  on  a 
number  of  aspects  related  to  this  action. 


In  addition  to  the  questions  raised 
earlier  in  this  action,  the  questions 
below  generally  highlight  areas  in 
which  there  is  a  lack  of  information  or 
there  are  a  variety  of  approaches  that 
may  prove  viable.  You  are  not  limited 
to  responding  to  the  specific  questions 
below;  as  always,  you  are  welcome  to 
comment  on  any  aspect  of  this    * 
docimient  or  questions  raised  earlier  in 
the  text.  In  particular,  we  ask: 

1 .  Is  our  description  of  the  problems 
associated  with  mixed  waste  accurate? 
For  example,  what  is  the  present  status 
regarding  the  ability  to  dispose  of  low- 
activity  mixed  waste  in  a  protective  and 
cost-effective  maiuier?  Are  some 
generators,  such  as  medical  or  other 
researchers,  using  less  current  practices 
to  avoid  generating  mixed  waste? 
(section  II.B.l) 

2.  What  new  information  is  available 
concerning  the  characteristics, 
treatment,  storage,  and  disposal  of 
LAMW?  (II.A.1) 

3.  Is  the  approach  we  have  outlined 
to  allow  disposal  of  LAMW  in  RCRA- 
C  facilities  viable?  Would  it  help  to 
alleviate  generators'  concerns? 

4.  What  roles  should  EPA  and  NRC 
take  in  further  developing  this 
approach?  Are  there  other  actions  that 
can  be  taken  to  minimize  dual 
regulation  or  facilitate  permanent 
disposal  of  LAMW?  (n.A.3) 

5.  Are  radionuclide  concentration 
limits  adequate  for  limiting  the  impacts 
firomLAMW? 

6.  What  concentration  limits  would 
address  a  significant  proportion  of  your 
mixed  waste?  (II.A.l) 

7.  Should  any  rule  or  guidance  apply 
only  to  commercial  RCRA-<;  disposal 
facilities  (roughly  20  operating)?  To 
privately-owned  facilities?  To  DOE 
facilities?  (H.B.l) 

8.  Should  a  rule  address  disposal  of 
low.-activity  material  in  RCRA-D  (solid 
waste)  facilities?  (II.A.2) 

9.  Should  such  a  rule  apply  to  DOE 
wastes?  Are  there  special  issues 
associated  with  DOE  waste  (e.g., 
characterization,  knowledge  of  historic 
generating  processes,  volumes)?  (II.G) 

10.  What  additional  requirements 
would  be  necessary  for  RCRA  facilities 
(e.g.,  related  to  post-closure  care,  land 
ownership,  financial  assurance, 
monitoring  and  corrective  action)? 
(n.C.4) 

11.  Are  the  exposiue  scenarios  we 
have  outlined  adequate?  Is  there  a 
method  other  than  modeling  that  could 
effectively  determine  the  protectiveness 
of  RCRA-C  disposal  of  LAMW?  (D.D.S.a. 
b) 

12.  What  is  the  appropriate  way  to 
select  site  data  for  modeling?  What  level 
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of  conservatism  is  appropriate? 
(n.D.3.b.i) 

13.  Shoiild  disposal  facility  operators 
have  the  opportunity  to  calculate  site- 
specific  radionuclide  concentration 
limits?  For  mobile  radionuclides  only? 
Based  on  specific  practices  to  protect 
workers?  Cn.D.3.b.i,  H.l) 

14.  What  is  the  appropriate  way  to 
assess  long-term  protection?  Is  dose  the 
appropriate  measure?  Is  risk?  Based  on 
annual  or  lifetime  exposures?  What 
about  radionuclide  concentrations  in 
the  environment  (as  a  basis  for 

"  modeling)?  {I1.D.5) 

15.  What  is  the  appropriate  level  of 
protection  to  derive  waste 
concentrations  (in  terms  of  risk  or 
dose)?  Should  the  same  level  apply  to    - 
all  exposure  scenarios?  (II.D.S) 

16.  Should  such  a  standard  have 
different  waste  concentration  limits  for 
"dry"  sites  versus  "wet"  sites?  What 
criteria  should  we  use  to  differentiate 
between  "wet"  and  "dry"  sites?  Is  there 
another  generic  way  to  distinguish 
"better"  sites?  (II.D.S.b.ii) 

17.  Should  we  establish  minimum  site 
suitability  requirements?  What  should 
they  be?  How  would  your  suggested 
requirements  make  LAMW  disposal 
more  protective?  (II.D.S.b.ii) 

18.  What  is  the  appropriate  timeft-ame 
for  modeling?  (II.D.a.b.iii) 

19.  How  should  we  evaJuate  a  post- 
closure  disturbance  of  the  disposal  site' 
(II.D.S.f) 

20.  To  what  extent  should  bulk  waste 
be  included  in  this  approach?  As  a 

-g^erator,  is  bulk  waste  a  significant 
proportion  of  your  waste?  (II.D.S.d) 

21.  Should  such  a  rule  require  a 
specific  waste  form,  such  as  solidified/ 
stabilized?  Should  different  standards 
apply  to  different  waste  forms,  or 
should  a  generator  be  able  to 
demonstrate  the  performance  of  a 
particular  waste  form?  Should 
containers  be  required?  Should  there  be 
special  conditions  for  bulk  waste? 
(n.D.4.b) 

22.  What  types  of  solidification/ 
stabilization  would  be  most  effective  at 
containing  radionuclides?  What  are  the 
relative  costs  of  these  methods? 
(n.D.4.b) 

23.  Is  the  Class  A  maximum  an 
appropriate  additional  control  on 
radionuclide  concentrations?  What 
other  methods  might  we  use?  (II.D.4.a) 

24.  Should  a  curie  or  volume  limit 
apply  to  each  disposal  facility,  in 
addition  to  radionuclide  concentration 
kmits?  To  each  disposal  cell?  To 
individual  radionuclides?  An  overall 
limit,  or  an  annual  limit?  (II.D.4.c) 

25.  Is  the  "unity  nile"  an  appropriate 
method  to  limit  exposiues?  Under  what 
circumstances  might  it  not  be 


appropri  ite?  How  else  might  we  achieve 
the  same  goal?  (n.D.4.d) 

26.  Ho  V  should  the  chemical  toxicity 
of  radionuclides,  particularly  those 
elements  not  addressed  by  RCRA 
regulatio  is  [e.g.,  uranium),  be 
considen  d  in  developing  waste 
concentri  itions?  (II.D.5) 

27.  Wh  at  regulatory  approach  should 
NRC  take  ?  Are  there  particular 
advantagi  ss  or  disadvantages  to  each? 
What  asp  sets  of  LAMW  disposal  need 
special  cdnsideration?  (II.F) 

28.  Hoi  v  would  States  and  facilities 
implemei  it  the  rule?  What  concerns 
would  St  ites  need  to  have  addressed? 
(II.H) 

29.  RCl  A  requires  ground-water 
monitorii  g  for  hazardous  constituents.  - 
How  shoi  Id  ground-water  protection  be 
addressee  for  radionuclides? 

30.  Wh  It  factors  would  States, 
generator ;,  and  disposal  facilities 
consider  i  n  supporting  or  opposing 
(choosing  not  to  use)  a  standard  for 
LAMW  d:  sposal?  How  would  you 
character  ze  your  interest  in  this 
approach  What  would  increase  or 
decrease ;  our  interest? 

31.  Is  it  appropriate  for  the  generator 
to  be  resp  )nsible  for  documenting 
complian(  ;e  with  waste  form 
requireme  nts?  What  is  the  best  way  to 
ensure  thj  t  radionuclide  concentrations 
in  waste  c  amply  with  a  standard?  How 
might  dis]  losal  facility  sampling 
procedure  s  need  to  be  modified?  (II.C.2, 
H.2.b) 

32.  Whst  level  of  public  participation 
is  appropriate?  (II.H.2.a) 

33.  Shoi  lid  volume  averaging  or 
"blending  '  be  allowed?  Under  what 
condition!  ?  (II.H.2.b) 

34.  How  will  LAMW  disposal 
facilities  b  b  affected  by  the  regional  low- 
level  wast !  compacts?  (II.H.3) 

35.  Do  y  ou  anticipate  cost=savings  if 
the  approi  ch  in  this  document  were  to 
be  implen  ented?  Where  would  you 
expect  to  <  ee  cost  savings? 

JII.  Is  It  F«  asibie  To  Dispose  Other  Low- 
Activity  R  idioactive  Wastes  (LARW)  in 
Hazardoui  Waste  Landfills? 

Aside  fr  )m  low-activity  mixed  waste, 
there  are  a  variety  of  other  wastes  with 
"low"  con  :entrations  of  radionuclides, 
which  are  jither  unregulated  or  are 
subject  to  I  m  inconsistent  or  uncertain 
regulatory  framework.  While  some  of 


Tailings  Radiation  Control  Act  of  1978 
(UMTRCA)  (we  refer  to  these  residuals 
in  this  document  as  "pre-UMTRCA 
byproduct  material,"  much  of  which  is 
subject  to  remediation  under  the 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)),  certain 
categories  of  Technologically  Enhanced 
Naturally  Occurring  Radioactive 
Materials  (TENORM)  wastes,  and 
Atomic  Energy  Act  (AEA)  radioactive 
waste  presently  exempted  from 
regulation. 

A.  How  Would  the  Proposed  Disposal 
Concept  Apply  to  Other  Low-Activity 


these  othei  low  activity  wastes  may  be 
mixed  was  te,  we  are  widening  the  scope 
of  considei  ation  here  to  include  both 
mixed  and  non-mixed  waste  within 
each  of  these  categories.  Wastes 
included  ii  i  this  category  are  residuals 
from  the  pi  ocessing  of  uranium  or 
thoriiun  or  3  that  NRC  has  determined 
are  not  suh  ject  to  the  Uranium  Mill 


Radioactive  Wastes? 

1.  From  a  Technological  Perspective 

The  RCRA-C  technology  itself  offers 
no  barriers  to  extending  the  disposal 
concept  to  other  low-activity  radioactive 
wastes.  There  is  no  physical  difference 
between  a  radionuclide  in  low-activity 
mixed  waste  and  the  same  radionuclide 
in  pre-UMTRCA  byproduct  material  or 
TENORM  waste.  It  may  in  fact  be  easier 
to  assess  the  protectiveness  of  the 
landfill  technology  for  pre-UMTRCA 
byproduct  material  or  TENORM  wastes, 
as  they  will  contain  a  much  narrower 
range  of  radionuclides  (primarily 
uraniiun,  thorium,  and  radium,  with 
daughter  products),  and  lesser  amounts 
of  other  components  that  could  have  an 
effect  on  the  physical  and  chemical 
behavior  of  the  radionuclides  in  the 
disposal  system,  than  will  LAMW. 
Waste  form  and  voliune  issues  may  be  * 
more  important  for  these  other  low- 
activity  waste  streams  in  assessing  their 
behavior  in  the  disposal  system.  From  a 
safety  perspective,  the  RCRA-C  disposal 
system  should  be  no  less  effective  for 
these  other  waste  streams  than  for 
LAMW. 

2.  Pre-UMTRCA  Byproduct  Material 

The  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA) 
explicitly  extended  AEA  jurisdiction  to 
waste  from  the  processing  of  uraniiun  or 
thorium  ore  ("byproduct  material" 
newly  defined  in  section  lle.(2)  of  the 
AEA)  and  designated  NRC  to  regulate 
this  material  at  active  processing  sites 
(see  section  in.D,  "Background 
Information  Regarding  Other  LARW"  for 
more  detail).  "Pre-UMTRCA"  byproduct 
material  is  physically  and  chemically 
very  similar  to  lle.(2)  byproduct 
material  regulated  by  NRC  pursuant  to 
its  responsibilities  imder  UMTRCA.  Pre- 
UMTRCA  byproduct  materials  are 
residuals  from  ore  processing  activities 
mixed  with  soil  or  residual 
contaminants  of  building  debris.  They 
comprise  the  majority  of  the  material 
being  j-emediated  from  commercial  and 
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residential  properties  under  the 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  and  are  also 
found  at  some  Superfiind  sites.  Pre- 
UMTRCA  material  has  generally  been 
disposed  in  bulk  and  shipped  by  rail  car 
to  licensed  or  permitted  disposal 
facilities.  Most  is  relatively  low-activity, 
because  it  resulted  from  the  extraction 
of  uranium  or  thorium  from  ore 
material.  It  has  been  disposed  of  at  a 
limited  number  of  RCRA  Subtitle  C 
disposal  facilities  having  State  permits 
that  allow  acceptance  of  low 
concentrations  of  certain  radioactive 
materials  (equating  generally  to 
"unimportant  quantities"  as  defined  by 
NRC).  Materials  with  concentrations 
exceeding  State  RCRA  permit 
conditions  have  been  disposed  in  NRC 
or  Agreement  State  licensed  facihties. 

3.  TENORM 

"Technologically  Enhanced" 
Naturally  Occurring  Radioactive 
Material  is  material  (whether  as  a  waste 
or  product)  in  which  the  natm-al 
radioactivity  has  been  concentrated  or 
the  potential  to  expose  hiunans  has  been 
increased,  generally  through  human 
activity  (TENORM  does  not  include 
material  in  its  natural  setting,  such  as 
soil  or  rocks  that  emit  "background" 
radiation).  TENORM  waste  can  take  a 
variety  of  forms,  including  soil,  pipe 
scale,  sludges  from  water  treatment,  and 
residues  from  processing  of  mineral 
ores.  As  the  name  suggests,  some 
TENORM  wastes  are  highly  radioactive 
because  the  processes  that  produce 
them  tend  to  concentrate  the 
radionuclides.  A  number  of  RCRA 
Subtitle  C  disposal  facihties  accept 
certain  types  of  TENORM  waste  {e.g., 
commercial  facilities  in  California, 
Idaho,  and  Texas).  Only  wastes  that  " 
meet  the  radionuchde  concentration 
limits  derived  for  the  RCRA-C  disposal 
option  described  here  would  be 
candidates  for  disposal  under  that 
approach.  Higher-concentration 
TE3^0RM  wastes  would  not  be 
included. 

4.  Low-Activity  LLRW/Source  Material 
Exempted  by  NRC 

Some  wastes  imder  the  AEA  are 
exempted  from  regulation.  In  particular, 
NRC  deferred  "unimportant  quantities" 
of  source  material  containing  less  than 
0.05  %  by  weight  uranium  or  thorium, 
from  its  regulation.  Certain  consumer 
products  and  some  mining  wastes  may 
contain  uranium  or  thorium  originating 
from  ores  not  meeting  the  0.05% 
criterion.  For  example,  zircon  contains 
minute  quantities  of  uranium  and 
thorium  and  is  used  as  a  glaze  for 
ceramics  and  metal  molds.  Thorium  is 


used  to  make  a  more  dense  glass  for 
prescription  glasses.  Uraniimi  or 
thorium  may  be  a  side  product 
emanating  from  certain  phosphate 
extraction  operations  or  rare  earth 
mining. 

Low-level  radioactive  waste  that  is 
not  mixed  waste  currently  has  several 
disposal  options,  as  noted  in  section 
n.H.3  above.  However,  generators  have 
limited  access  to  one  of  those  facilities, 
and  access  to  another  facility  will  be 
limited  in  a  few  years.  It  might  be 
advantageous  to  provide  additional 
disposal  options  for  low-activity  LLRW 
that  may  not  require  the  extensive 
radiation  controls  of  10  CFR  part  61. 

As  previously  noted,  NRC  held  a 
workshop  on  May  21-22,  2003,  to 
discuss  alternatives  for  safely 
controlling  solid  materials  that  have  no, 
or  very  small  amounts  of,  radioactivity. 
One  alternative  for  that  material  is 
placement  in  a  RCRA  Subtitle  C  or 
RCRA  Subtitle  D  disposal  facility. 
Therefore,  some  of  the  issues  discussed 
in  that  workshop  may  be  similar  to 
some  of  the  approaches  discussed  in 
this  ANPR.  Background  materials 
(including  the  information  collection 
efforts  conducted  by  NRC)  and  ciurent 
activities  (including  recent  docmnents 
issued  and  plans  for  stakeholder  input), 
as  well  as  transcripts  of  the  workshop, 
can  be  found  at  http:// 
niIeforum.llrU.gov/cgi-bin/ 
rulemake?source=SMjiFC&-st=ipcr. 

B.  What  Legal  and  Regulatory  Issues 
Might  Affect  Applying  the  RCRA-C 
Disposal  Concept  to  Other  Low-Activity 
Radioactive  Wastes? 

1.  Lack  of  Federal  Regulation 

As  noted  above,  we  believe  it  is 
reasonable,  given  the  similarity  in 
radiological  characteristics  and  general 
similarity  in  physical  attributes  (i.e., 
large  volume),  to  evaluate  the 
applicability  of  our  low-activity  mixed 
waste  disposal  concept  to  these  other 
low-activity  radioactive  wastes.  To  the 
extent  that  such  a  regulation  could 
cover  a  large  percentage  of  low-activity 
pre-UMTRCA  byproduct  material  and 
TENORM  wastes,  clarity  and 
consistency  in  regulation  would  be 
achieved  for  wastes  now  addressed  by  a 
patchwork  of  regulations.  Some  of  these 
waste  streams  are  not  currently 
regulated  by  Federal  agencies  (with  the 
exception  of  FUSRAP  or  other  waste 
generated  from  CERCLA  site  cleanups, 
where  the  Record  of  Decision  specifies 
acceptable  disposal),  and  there  is  no 
uniform  State  approach  to  regulating 
these  wastes.  Unfortunately,  it  is  not 
clear  at  this  time  what  single  Federal 
authority  might  be  invoked.  For 


example,  NRC  has  stated  that  pre- 
UMTOCA  byproduct  material  and 
TENORM  wastes  do  not  fall  under  the 
purview  of  NRC's  AEA  authority.  (See. 
e.g.,  "Issuance  of  Director's  Decision 
Under  10  CFR  2.206,"  65  FR  79909, 
December  20.  2000.)  The  logical 
implication  of  NRC's  position  is  that  the 
exclusion  of  "source,  special  nuclear, 
and  by-product  material  as  defined  by 
the  Atomic  Energy  Act  of  1954"  from 
the  definition  of  "solid  waste"  under 
RCRA  does  not  apply  to  pre-UMTRCA 
byproduct  material  that  does  not 
otherwise  contain  source  material  or 
would  otherwise  fall  within  NRC's  AEA 
authority  (i.e.,  pre-UMTRCA  byproduct 
material  would  be  identical  to  TENORM 
in  that  regard).  (See  40  CFR  261.4(a)(4).) 
Thus,  EPA  could  perhaps  use  its  RCRA 
authority  to  address  these  waste 
streams.  However,  while  these  wastes 
likely  fall  imder  RCRA  jurisdiction  by 
virtue  of  being  "solid  waste"  (if  not 
subject  to  AEA),  there  is  no  clear 
mechanism  to  regulate  them  under 
Subtitle  C.  There  is  no  RCRA 
characteristic  for  radioactivity,  and 
many  mineral  processing  wastes  are 
specifically  excluded  from  regulation  as 
hazardous  (40  CFR  261.4(b),  "solid 
wastes  which  are  not  hazardous 
wastes").  While  non-hazardous  waste 
can  be  disposed  of  in  Subtitle  C 
facilities,  disposal  standards  associated 
with  non-RCRA  hazardous  properties  of 
the  waste  (in  this  case,  radioactivity) 
would  generally  be  the  purview  of  State 
authorities. 

2.  How  They  Are  Regulated  Now 

a.  Pre-UMTRCA  Byproduct  Material 
(FUSRAP).  Because  concerns  over 
disposal  of  pre-UMTRCA  byproduct 
material  have  been  most  closely 
associated  with  FUSRAP,  we  are 
focusing  our  attention  on  that  program. 
FUSRAP  was  created  to  evaluate  and 
remediate  wastes  generated  as  a  result  of 
activities  of  the  Manhattan  Engineer 
District  and  the  Atomic  Energy 
Commission  beginning  in  the  1940s 
through  the  1960s.  These  activities  were 
related  to  the  development  of  nuclear 
weapons.  These  wastes  were  first 
managed  by  the  Atomic  Energy 
Commission,  then,  in  1975  by  the 
Enei^  Research  and  Development 
Administration,  until  1997  by  the 
Department  of  Energy,  and  since  1997 
by  the  U.S.  Army  Corps  of  Engineers 
(USACE).  USAGE  now  manages  such 
waste  under  CERCLA  and  internal 
guidance  directives. 

There  has  been  some  discussion  of  the 
legal  authority  under  which  such  wastes 
should  be  managed.  (See  "Corps  of 
Engineers"  Progress  in  Cleaning  Up  22 
Nuclear  Sites,"  GAO/RCED-99-48, 
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February  1999.)  Following  transfer  of 
FUSRAP  to  tbe  Corps  of  Engineers, 
USAGE  requested  a  detennination  from 
NRC  regarding  the  regulatory 
requirements  for  off-site  disposal  of 
waste  generated  through  site  cleanups. 
NRC  determined  that  the  largest-volume 
waste  stream  at  FUSRAP  sites,  wastes 
that  resiilted  from  the  extraction  of 
uranium  or  thorium  from  ore  material, 
was  outside  its  jurisdiction  because  of 
the  circxunstances  under  which  it  was 
generated  (pre-UMTRCA).  NRC  was 
later  petitioned  to  review  its  position 
(February  24  and  March  13,  2000).  NRC 
reaffirmed  its  position  in  a_2000 
Director's  Decision  (65  FR  79909, 
December  20,  2000).  As  a  result,  the  off- 
site  disposal  of  the  bulk  of  waste  from 
FUSRAP  cleanups  is  unregulated  at  the 
Federal  level  except  through  the 
Superfund  program  (although  USACE 
uses  the  CERCLA  process  at  all  FUSRAP 
sites,  relatively  few  of  the  sites  have 
actually  been  placed  on  the  National 
Priorities  List). 

The  Corps  of  Engineers  has  pursued  a 
disposal  program  that  includes  use  of 
RCRA  Subtitle  C  facilities  for  its  low- 
activity  waste,  with  higher-activity 
waste  sent  to  AEA-licensed  facilities. 
Under  USACE  policies  applicable  to 
FUSRAP,  appropriate  State  authorities 
are  requested  to  verify  approval  of 
acceptance  of  FUSRAP  materials  prior 
to  disposal.  States  have  varied  in  their 
responses  to  USACE's  disposal  efforts, 
with  some  being  receptive  to  RCRA 
facilities  accepting  waste  and  others     ^ 
opposing  it.  USAGE  plans  to  continue 
using  Subtitle  C  facilities  as  a  disposal 
option. 

b.  TENORM.  Many  TENORM  wastes 
are  also  relatively  low-activity.  Many  of 
these  wastes  are  regulated  by  States. 
Wastes  with  similar  radiological 
characteristics  may  be  managed  more  or 
less  rigorously  from  State  to  State.  Some 
wastes  are  regulated  primarily  for 
chemically  hazardous  components. 
Some  wastes  are  not  regulated  with 
regard  to  their  radioactive  content.  Of 
course,  in  many  instances,  there  is  a 
lack  of  information  on  the  radiological 
characterization  of  a  given  TENORM 
waste  and  undoubtedly,  this  has 
contributed  to  today's  inconsistent 
regiilatory  framework.  Examples  of 
T^ORM  wastes  include  sludges  and 
resins  resulting  from  treating  groimd 
water  for  drinking  water,  scales  and 
sludges  arising  from  oil  and  gas 
production,  tailings,  slag,  or  residues 
ftom  the  mining  and  processing  of  a 
variety  of  ores,  and  the  overburden 
remaining  from  the  mining  of  uranium 
ores  to  name  a  few.  (Uranium  mines  are 
not  covered  under  the  AEA.  Rather, 
airborne  radon  emissions  from 


undergrou  nd  uranium  mines  are 
addressed  junder  the  Clean  Air  Act.  (See 
subpart  B  i  )f  40  CFR  part  61,  54  FR 
51654,  De<  ember  15,  1989.))  Ideally, 
wastes  of !  imilar  characteristics 
presenting  simileu-  risks  might  be 
managed  i  i  a  similar  fashion. 

Althoug  1  these  wastes  include  a  wide 
variety  of  vaste  categories,  some 
delineated  by  more  or  less  clear 
institutionBl  boundaries,  there  are  some 
common  t  aits  that  may  allow  the 
developmi  nt  of  a  common  strategy  for 
manageme  at  and  disposal.  Many  of 
these  wast  js  include  radioactive 
uraniiun  a  id  thorium,  and/or  the 
daughters  }f  the  radioactive  isotopes  of 
uranium  o :  thorium,  respectively.  Many 
of  the  was  es  are  in  bulk  form,  whether 
it  be  tailin  »s,  or  sludge,  or  residues  that 
might  infe '  a  similar  management 
strategy,  g  ven  a  similar  range  in 
volumes.  \  Ve  welcome  comment  on 
approprial  3  risk-based  strategies  to 
manage  an  d  dispose  of  reasonably 
similar  wa  stes  in  a  similar  manner.  For 
example,  \  /ould  it  be  betFer  to  focus  on 
wastes  tha ;  are  relatively  well- 
controlled  but  may  be  somewhat  higher 
in  activity  such  as  drinking  water 
treatment :  esidues,  or  on  larger  volume 
wastes,  su  :h  as  soils,  that  have  the 
potential  i  ir  wider  dispersal  in  the 
environment  and  subsequent  exposures 
ic?  Which  wastes  are  most 
manage?  Which  pose  the 


to  the  pub 
difficult  tc 
greatest  rii  ks? 

3.  Existing  Federal  Regulations  (Low- 
Activity  L  .RW) 

From  th  j  perspective  of  the  Atomic 
Energy  Ac  ;,  low-activity  mixed  waste  is 
regulated  :  dentically  to  other  forms  of 
low-level :  adioactive  waste.  Some 
LAMW  mi  y  be  identical  in  radiological 
characterii  tics  to  low-activity  LLRW. 
Logically,  it  is  difficult  to  argue  that  the 
presence  df  additional  hazards  [i.e., 
chemicallt  hazardous  material)  makes 
the  RCRA-  C  technology  suitable  for 
LAMW  bu  t  unsuitable  for  non-mixed 
low-activi  y  LLRW.  However,  there  are 
currently  i  everal  commercially 
operating  lisposal  facilities  capable  of 
accepting  ow-activity  LLRW  (though 
generators  will  have  limited  access  to 
two  of  the  three  commercial  facilities), 
and  the  nc  ed  for  additional  disposal 
options  is  not  clear  at  this  time. 
Nevertheli  sss,  we  request  comment  on 
whether  o  ir  rule  should  address  non- 
mixed  loM  -activity  LLRW  (these  wastes 
would  be  lubject  to  the  same 
restriction  s  placed  on  LAMW  in 
deriving  concentration  limits,  such  as 
using  the  i  ]lass  A  maximum  values  as 
an  upper  lenchmafk). 


4.  Potential  for  a  New  "Glass"  of 
Disposal  Facilities 

While  we  and  NRG  agree  that  RCRA 
Subtitle  G  landfills  could  offer 
appropriate  protections  for  disposal  of 
low  concentrations  of  radionuclides, 
neither  agency  intends  at  this  time  to 
create  a  new  regulatory  structure 
comparable  to  the  existing  RCRA  or 
LLRW  requirements.  Rather,  the  intent 
is  to  apply  the  necessary  elements  of 
radiation  protection  to  the  hazardous 
waste  framework.  In  dealing  with  low- 
activity  mixed  waste,  we  believe  this 
approach  is  sensible,  as  individuals 
disposing  of  mixed  waste  must  comply 
with  the  requirements  for  both 
hazardous  and  low-level  radioactive 
waste.  Further,  compared  to  the  volume 
of  materials  disposed  of  in  RCRA 
facilities,  LAMW  volumes  are  relatively 
small,  even  when  considering  DOE 
LAMW,  so  disposal  capacity  should  not 
be  excessively  given  over  to  LAMW. 
However,  in  extending  this  approach  to 
pre-UMTRCA  byproduct  material, 
TENORM,  or  non-mixed  low-activity 
LLRW  (including  that  from  DOE),  we 
must  recognize  the  potentially  large 
volumes  of  waste  that  could  be  accepted 
at  Subtitle  C  fm:ilities.  It  is  possible  that 
facilities  would  apply  to  be  sited  and 
permitted  imder  Subtitle  C  based  on  the 
prospect  of  taking  low-activity  waste 
that  is  not  regulated  under  Subtitle  C  (or 
subject  to  RCRA  at  all),  but  may  in  fact 
be  predominantly  AEA  material.  This 
would  not  necessarily  be  inappropriate, 
since  the  intent  is  to  demonstrate  that 
the  Subtitle  C  technology  would  be 
adequately  protective  in  such  a 
situation,  but  we  believe  it  important  to 
acknowledge  the  possibility.  We  request 
comment  on  this  issue,  and  how  we 
might  alleviate  any  concerns. 

C.  Request  for  Information:  Other  LARW 

To  assist  us  in  understanding  the 
present  situation  regarding  Pre- 
UMTRCA  byproduct  material,  TENORM 
wastes,  and  other  low  activity 
radioactive  wastes  we  request 
information  to  clearly  understand  the 
present  regulatory  franlework  associated 
with  each  waste  and  to  provide  more 
complete  waste  characterization. 
Information  on  these  wastes  has  been 
produced  by  industry.  States,  Federal 
agencies,  and  academic  institutions  and 
it  is  important  to  gamer  up  to  date 
information  to  better  guide  our 
deliberations  for  future  efforts.  Along 
these  lines,  we  welcome  the  following 
types  of  information: 

•  Regulatory  Requirements:  What  are 
the  significant  regulatory  requirements 
applicable  to  the  waste  in  question?  We 
recognize  that  a  given  waste-might  be 
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covered  under  regulations  issued  by 
various  levels  of  government  (Federal, 
State,  local)  and  may  vary  among 
jurisdictions  (i.e.,  from  State  to  State). 

•  Waste  Generation,  Treatment,  and 
Disposal:  For  individual  waste  types  or 
categories  of  waste,  we  request  current 
waste  generation  rates  and  storage, 
treatment,  and  disposal  practices.  Data 
on  types  of  waste  generated,  RCRA 
codes,  radionuclide  concentrations, 
storage  and  treatment  techniques,  and 
disposal  practices  for  these  waste  types 
or  categories  of  waste,  and  data  on  waste 
volumes  before  and  after  treatment 
would  be  very  useful  and  informative, 
la  terms  of  waste  concentrations, 
information  that  portrays  the  amount  of 
waste  within  different  concentration 
ranges  would  be  most  useful. 

•  Cost  Data:  The  costs  associated 
with  the  management  £ind  disposal  of 
the  waste  in  question:  This  could 
include  storage  costs,  costs  of  sampling 
and  analysis  for  compliance  with 
regulatory  requiremen,t^,  the  costs  for 
meeting  treatment  standards,  pre- 
treatment  and  treatment  costs  (by 
method),  packaging  and  trsuisport  costs, 
disposal  costs,  and  reporting  and 
recordkeeping  costs. 

D.  Background  Information  Regarding 
Other  LABW 

1.  Pre-UMTRCA  Byproduct  Material 
(and  FUSRAP) 

The  processing  of  ores  to  extract 
uranium  or  thorium  (milling)  generates 
large  volumes  of  waste  material 
(tailings).  These  tailings  resemble  fine, 
sandy  soil  and  are  generally  relatively 
low  in  activity  because  the  primary 
source  of  radioactivity  has  been 
reduced.  However,  because  of  the  large 
volumes  generated,  if  they  are  not 
properly  controlled,  these  materials  can 
present  ^a  long-term  hazard  to  human 
health  and  the  environment.  In 
addition,  the  milling  process  can 
introduce  chemical  hazards  into  the 
waste.  The  Uraniiun  Mill  Tailings 
Radiation  Control  Act  of  1978 
(UMTRCA)  was  passed  to  address 
management  of  tailings  (lie. (2) 
byproduct  material)  and  remediation  of 
milling  and  tailings  storage  sites.  These 
responsibilities  were  divided  between 
DOE  (for  inactive  sites)  and  NRC  (for 
active  sites).  EPA  was  directed  by 
UMTRCA  to  establish  radiation 
protection  standards  to  be  implemented 
by  DOE  and  NRC.  These  standards  are 
found  at  40  CFR  part  192  ("Health  and 
Environmental  Protection  Standards  for 
Uraniiun  and  Thorium  Mill  Tailings"). 

The  Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  was 
established  as  a  program  under  the 


former  Atomic  Energy  Commission  in 

1974.  The  original  objective  of  this 
program  was  to  identify,  investigate, 
and  take  appropriate  cleanup  action  at 
contaminated  sites  associated  with  the 
nation's  early  atomic  weapons  program. 
During  the  1940s  through  the  1960s,  the 
Manhattan  Engineer  District  and  later, 
the  Atomic  Energy  Commission  (AEC) 
used  a  variety  of  sites  across  the  United 
States  to  process  and  store  uranium  and 
thorium  ores  for  nuclear  weapons.  In 
the  1970s,  the  AEC  evaluated  these  old 
weapons  production  sites  to  determine 
the  risks  to  human  health  and  the 
environment,  taking  into  accoimt  new 
health  and  environmental  standards.  In 

1975,  this  program  was  transferred  to 
the  newly  formed  (from  the  AEC) 
Energy  Research  and  Development 
Administration,  and  subsequently  in 
1977  to  its  successor,  DOE.  Of  the  400 
sites  that  were  revisited,  46  required 
some  type  of  cleanup.  DOE  initiated 
cleanups  in  1979  and  completed 
cleanup  of  roughly  half  of  the  46  sites 
by  1997.  DOE  managed  tailings  from 
FUSRAP  cleanups  in  a  manner 
consistent  with  its  responsibilities 
under  UMTRCA,  although  the  FUSRAP 
sites  were  not  among  those  identified  by 
UMTRCA.  Late  in  1997,  Congress 
transferred  responsibility  for  FUSRAP  to 
the  U.S.  Army  Corps  of  Engineers.  At 
the  request  of  USACE,  NRC  considered 
its  jurisdiction  over  pre-UMTRCA 
byproduct  tailings  generated  by 
FUSRAP  cleanups.  NRC  determined 
that  its  jurisdiction,  as  defined  by 
UMTRCA,  did  not  extend  to  tailings 
generated  prior  to  passage  of  UMTRCA 
if  the  generating  process  had  not  been 
licensed  by  NRC  (or  its  predecessor,  the 
AEC). 

2.  TENORM 

Numerous  activities  produce 
TENORM  wastes,  including  mining 
(coal,  metals,  rare  earths,  and  uranium), 
fertilizer  production,  oil  and  gas 
production,  incorporation  into 
consiuner  products,  and  treatment  of, 
ground  water  for  drinking  water  among 
others.  TENORM  can  be  found  in  all  50 
States.  Total  amoimts  of  TENORM 
wastes  produced  in  the  United  States 
annually  may  be  in  excess  of  1  billion 
tons.  In  many  cases,  the  levels  of 
radiation  are  relatively  low  and 
dispersed  in  large  volumes  of  waste. 
This  causes  a  dilemma  because  of  the 
high  cost  of  disposing  of  radioactive 
waste  in  comparison  with  (in  many 
cases)  the  relatively  low  vaJue  of  the 
product  from  which  the  TENORM  is 
separated.  There  are  few  disposal 
locations  that  can  accept  radioactive 
waste  from  licensed  activities,  and  not 
many  more  that  can  take  certain  types 


of  TENORM.  Large  quantities  of 
TENORM  wastes  are  ciurently 
undisposed  and  may  be  found  at  many 
of  the  thousands  of  pre-1970s 
abandoned  mine  sites  and  processing 
facilities  aroimd  the  nation.  Of 
particular  concern  are  the  isotopes  of 
uranium  and  thorium.  Radium-226,  a 
daughter  of  the  decay  of  uranium-238,  is 
troublesome  because  of  its  long  half  life 
(about  1600  years)  and  its  relatively 
high  radiotoxicity.  Additional  detailed 
information  on  TENORM  may  be  found 
on  our  Web  site  at  http://www.epa.gov/ 
radiation/tenorm/.  EPA  has  developed 
information  on  the  categories  of 
TENORM  over  the  last  fifteen  years  from 
our  own  independent  studies,  various 
rulemakings,  data  provided  by  States, 
and  studies  performed  by  industry. 

3.  Low- Activity  LLRW/Source  Material 
Exempted  by  NRC 

Under  the  AEA,  source  material  is 
uranium  or  thorium  in  any  physical  or 
chemical  form.  NRC  has  traditionally 
regulated  source  material  if  it  contains 
one-twentieth  of  one  percent  (0.05%)  or 
more  by  weight  of  uranium,  thorium,  or 
any  combination  of  these  two.  Some 
mining  and  mineral  extraction  processes 
may  also  result  in  the  production  of 
uranium,  or  thorium,  at  concentrations 
under  the  NRC's  threshold  for 
regulation  and  hence,  not  be  regulated 
under  the  AEA.  Such  low-activity 
source  material  may  result  from  refining 
ores  mined  for  other  precious  metals, 
rare  earths,  or  phosphate  processing. 
This  low-activity  source  material  may 
be  regulated  with  regard  to  its  chemical 
characteristics,  rather  than  any 
radiological  hazard  associated  with  the 
commingled  uranium  or  thoriiun.  NRC 
has  determined  that  ores  containing  less 
than  0.05%  lu-anium  or  thorium  by 
weight  are  not  considered  soiut:e 
material  (10  CFR  40.4)  and  may  be 
labeled  as  NORM  or  TENORM.  AEA 
does  not  provide  authority  to  regulate 
NORM  or  TENORM. 

As  described  in  section  II.D.4.a,  NRC 
classifies  commercially  generated  LLRW 
in  10  CFR  61.55  as  Class  A.  B,  C,  or 
Greater-Than-Class  C  (GTCC).  All  LLRW 
classes  must  meet  minimum  waste 
characterization  requirements  specified 
in  §  61.56(a).  Among  these 
requirements,  waste  must  be  a  solid 
with  minimal  free  standing  liquid,  not 
explosive,  pyrophoric,  or  capable  of 
generating  toxic  gases;  any  hazardous, 
biological,  pathogenic,  or  infectious 
waste  must  be  treated  to  reduce  to  the 
maximum  extent  practicable  these  non- 
radiological  hazards.  Tables  1  and  2  of 
§  61.55  are  used  to  determine  waste 
class  based  on  radionuclide  content. 
Class  A  waste  contains  the  lowest 
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concentrations  of  short-lived  and/or. 
long-lived  radionuclides.  Class  B  waste 
contains  low  concentrations  of  long- 
lived  radionuclides  but  larger 
concentrations  of  short-lived 
radionuclides;  in  addition  to  the 
requirements  of  §  61.56(a),  Class  B  waste 
must  meet  the  stability  requirements  of 
§  61.56(b).  Class  C  waste  contains  the 
largest  concentrations  of  long-lived 
radionuclides  and/or  short-lived 
radionuchdes  that  are  acceptable  for 
near  surface  disposal,  meets  the  same 
waste  characterization  requirements  as 
Class  B  waste  (minimum  requirements 
and  stability  requirements),  plus  Class  C 
waste  requires  additional  measures  to 
protect  against  inadvertent  intrusion  as 
listed  in  §  61.52(a).  LLRW  whose 
concentrations  exceed  the  highest 
values  in  Table  1  or  Table  2  is  GTCC 
and  not  generally  suitable  for  near- 
surface  disposal. 

Numerous  studies  and  surveys  have 
shown  that  Class  A  comprises  the 
largest  voliune  of  LLRW  compared  to 
Classes  B,  C,  and  GTCC.  For  example,  a 
nationwide  assessment  of  LLRW 
received  at  commercial  disposal 
facilities  revealed  that  97.6%  (by 
volimie)  of  the  LLRW  disposed  was 
Class  A^  Class  B  and  Class  C  comprised 
only  1.5%  and  0.9%,  respectively. 
("1998  State-by-state  Assessment  of 
Low-Level  Radioactive  Wastes  Received 
at  Commercial  Disposal  Sites,"  May 
1999,  DOE/LLW-252.)  For  example,  the 
1996  survey  of  LLRW  shipped  from 
Connecticut  to  disposal  facilities  reports 
that  Class  A  contributed  only  8.9%  of 
the  total  radioactivity  in  LLRW  disposed 
in  1996;  in  1999,  Class  A  LLRW 
represented  only  about  2%  of  the  total 
activity.  For  the  period  1995-1999, 
Class  A  LLRW  made  up  about  14%  of 
the  total  activity.  ("Low-Level 
Radioactive  Waste  Management  in 
Connecticut — 1996,"  prepared  by  the 
Connecticut  Hazardous  Waste 
Management  Service,  December  1997; 
figures  for  1999  can  be  found  in  the 
October  2000  report.)  A  comprehensive 
analysis  of  the  nationwide 
characteristics  of  commercial  LLRW 
shipped  for  disposal  between  1987  and 
1989  indicated  that  Class  A  represented 
from  3.3%  to  10.9%  of  the  total 
radioactivity  in  LLRW  disposed  in  any 
given  year  and  96.4%  to  97.4%  of  the 
total  volume  in  any  given  year. 
("Characteristics  of  Low-Level 
Radioactive  Waste  Disposed  During 
1987  through  1989,"  NUREG-1418, 
Decelnber  1990.)  Thus,  while  Class  A 
LLRW  may  predominate  the  volume  of 
waste  sent  to  LLRW  disposal  facilities. 
Class  A  tjrpically  contributes  only  a 
small  percentage  of  the  total 


radioactii  ity  disposed.  Class  A  LLRW  is 
limited  tc  the  lowest  concentrations  of 
short-live  d  and  long-lived  radionuclides 
in  the  MR  C's  waste  classification  system 
in  10  CFI  61.55,  and  much  of  the  waste 
in  Class  > .  LLRW  is  incidentally 
contamin  ited  trash.  Class  A  LLRW  with 
radionuc!  ide  concentrations  at  some 
fraction  a  '  the  Class  A  limits,  so-called 
low-activ  ty  LLRW  may  represent  an 
acceptabl  i  candidate  for  disposal  by 
alternative  means,  such  as  disposal  in 
an  RCRAJSubtitle  C  landfill. 

4.  Decommissioning  Wastes 

When  mcilities  that  use  or  process 
radioactive  materials  are  closed,  they  go 
through  at  process  of  decontamination 
and  decommissioning  to  reduce  the 
amount  of  residual  radioactivity  left  at 
the  site.  "Ihe  extent  and  type  of 
contaminktion  depends  on  the  kind  of 
work  don  3  at  the  facility,  the  length  of 
time  the  i  icility  operated,  and  the 
operation  il  practices  employed  at  the 
facility.  F  ar  example,  facilities  that 
processec  uranium  or  thorium  ore,  such 
as  those  i  ivolved  in  FUSRAP,  will  have 
a  relative  y  narrow  range  of 
radionuc  ides  (uranium,  thorium, 
radiiun,  a  ad  their  decay  products),  but 
also  tend  to  have  contaminated  soils 
fix>m  mas  aging  the  processing  wastes. 
Nuclear  f  ower  plants,  on  the  other 
hand,  typ  ically  have  to  address  a  much 
wider  sp«  ctrum  of  radionuclides 
generatec  by  the  fission  process,  but 
much  wa  ite  will  primarily  consist  of 
contamin  ated  equipment.  Because  of  its 
widely  vj  ried  operations,  the  scope  of 
contamin  ition  at  DOE  facilities  and 
sites  is  likely  to  encompass  that  found 
at  commarcial  facilities.  The 
decontamination  process  also  produces 
waste,  sufch  as  the  removal  of  surface 
contamiiBtion  from  buildings  using 
high-presure  sprays. 

Waste  folumes  from 
decomm^sioning  vary  widely.  Some 
contaminated  facilities  lie  unused  for 
years  befare  decommissioning,  and  a 
number  of  DOE  sites  are  being  evaluated 
for  accel^ated  decommissioning 
scheduled.  The  scope  of  waste  from 
decommssioning  can  change  during  the 
process.  For  example,  some  buildings 
that  are  expected  to  be  lightly 
contaminated,  and  therefore  amenable 
to  surface  decommissioning,  can  be 
found  to  be  more  extensively 
contamii|ated,  thereby  affecting  the 
decommissioning  procedure.  Similarly, 
soil  conts  mination  is  often  found  to  be 
more  pre  talent  than  anticipated. 
Another  i  mcertainty  at  present 
surrounc  s  the  decommissioning  of 
nuclear  p  ower  plants.  A  few  years  ago, 
it  appear!  sd  that  nearly  all  reactors 
would  be|  decommissioned  at  the  end  of 


thefr  current  licenses  (a  few  have 
decommissioned  in  the  past  decade). 
Now,  however,  some  utilities  are 
pursuing  license  renewals.  Assuming 
they  operate  to  the  end  of  the  renewed 
license,  that  would  push  the  major  wave 
of  decommissioning  farther  into  the 
fatuie. 

In  addition,  technological  advances  in 
either  decommissioning  practices, 
radioactive  waste  treatment,  or  waste 
disposal  could  significantly  affect  the 
volimies  and  characteristics  of  these 
wastes.  While  we  can  say  with  certainty 
that  some,  and  possibly  a  large 
percentage,  of  these  wastes  would  be 
"low-activity,"  we  have  no  way  of 
projecting  the  proportion  that  would  be 
mixed  waste  or  the  actual  waste 
characteristics.  For  purposes  of 
modeling,  we  request  information  that 
would  help  us  describe  the  wastes 
resulting  from  decommissioning. 

E.  Questions  for  Public  Comment: 
Disposal  of  Other  LARW  in  Hazardous 
Waste  Landfills 

1.  Should  a  rule  include  pre- 
UMTRCA  b)^roduct  material,  such  as 
that  generated  by  FUSRAP  cleanups? 
Are  there  remaining  public  health  or 
environmental  concerns  over 
management  of  this  material?  (section 
m.B.2.a) 

2.  What  authorities  are  most 
appropriate  to  regulate  disposal  of  pre- 
UMTRCA  byproduct  material? 

3.  Are  there  significant  sources  of  pre- 
UMTRCA  byproduct  material,  other 
than  FUSRAP  cleanups? 

4.  How  does  pre-UMTRCA  byproduct 
material  resemble  or  differ  from  lie. (2) 
byproduct  material  regulated  by  NRC? 

5.  What  Federal  or  State  authorities 
presently  regulate  TENORM?  What 
Federal  or  State  authorities  might  be 
used  to  regulate  TENORM? 

6.  What  regulatory  standards  do  State 
authorities  apply  to  TENORM  disposal? 
How  might  a  nile  simplify  TENORM 
disposal? 

7.  What  approach  to  managing  similar 
TENORM  wastes  is  most  appropriate? 
Are  there  particular  waste  streams  that 
need  immediate  attention  (based  on  risk 
or  occurrence)?  (in.B.2.b) 

8.  Should  volume  averaging  or 
"blending"  be  allowed  for  TfeNORM 
and  other  LARW?  Under  what 
conditions? 

9.  Should  a  rule  include  low-activity 
LLRW  that  is  not  mixed  waste?  What 
about  source  material  exempted  by 
NRC?  Under  what  conditions?  (m.B.3) 

10.  What  issues  are  associated  with 
siting  new  disposal  facilities  for  these~ 
other  LARW?  How  might  they  be 
alleviated?  (III.B.4) 
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11.  Woxild  there  be  special  concerns 
about  waste  from  facility 
decommissioning?  Would  such 
concerns  depend  on  the  type  of  facility 
being  decommissioned?  Are  there 
credible  projections  of  the  volumes  and 
types  of  waste  expected  to  be  generated 
when  decommissioning  large  numbers 
of  nuclear  reactors?  (III.D) 

IV.  What  Non-Regulatory  Approaches 
Might  Be  Effective  in  Managing  LAMW 
and  Other  Low- Activity  Radioactive 
Wastes? 

Many  of  the  wastes  just  described 
appear  to  share  similar  physical  and 
radiological  characteristics.  This  might 
imply  that  a  common  approach,  or  a 
limited  number  of  approaches,  could 
effectively  manage  and  dispose  of  such 
wastes.  Such  an  approach  could 
eliminate  the  need  for  separate  actions 
addressing  individual  waste  streams. 
The  real  question  is  to  decide  which 
approach  (or  approaches)  may  be  most 
promising  in  terms  of  practicality,  legal 
applicability,  cost-effectiveness,  and 
risk  reduction  potential.  In  order  to 
develop  meaningful  approaches,  it  is 
necessary  to  obtain  the  advice  of 
potentially  affected  stakeholders.  We 
therefore  welcome  comment  on  some  of 
the  possible  approaches  to  managing 
and  disposing  of  these  other  categories 
of  low-activity  waste.  We  also  welcome 
'  advice  on  new  or  innovative  approaches 
that  are  not  described  below. 

A.  General  Discussion 

Our  conceptual  approach  to  disposal 
of  low-activity  mixed  waste  relies  on 
regulatory  actions  by  us  and  by  NRC, 
although  the  envisioned  regulatory 
action  would  be  permissive  (that  is,  it 
would  allow  actions  not  possible  under 
the  existing  regulatory  structure)  and 
LAMW  generators  or  disposal  facilities 
could  choose  not  to  take  advantage  of 
the  increased  disposal  flexibility.  By 
contrast,  as  discussed  above,  some  other 
low-activity  wastes  might  not  be  as 
clearly  addressed  by  us  through 
regulatory  action.  However,  we  believe 
it  is  in  the  public's  interest  to  address 
the  issues  presented  by  disposal  of  these 
other  low-activity  wastes.  Therefore,  we 
are  considering  how  best  to  accomplish 
this  through  actions  that  do  not  involve 
rulemakings  or  other  regulatory 
methods.  The^e  non-regulatory 
approaches  may  also  be  effective  to 
some  extent  in  addressing  issues  related 
to  LAMW  disposal. 

1.  Advantages  and  Disadvantages  of 
Non-Regulatory  Approaches 

A  prime  complaint  about  regulatory 
programs  is  that  they  are  too 
prescriptive  and  limit  the  flexibility  of 


the  regulated  parties  in  meeting  goals. 
This  can  be  true,  and  to  some  extent 
they  also  limit  the  flexibility  of 
regulatory  agencies  in  improving  the 
effectiveness  of  the  program,  because 
modifying  a  regulatory  program  takes 
significant  time  and  resources.  In 
addition,  enforcement  actions,  while 
necessary  to  maintain  the  integrity  of 
the  program,  by  their  very  nature  often 
result  in  adversarial  relationships  with 
limited  trust.  In  short,  the  burden  of 
regulatory  programs  to  all  parties  can 
sometimes  outweigh  the  positive 
benefits. 

In  a  non-regulatory  program,  the 
regulatory  agency  and  regulated 
community  typically  work  more  closely 
together  to  achieve  a  common  goal.  In 
many  cases,  the  regulated  parties 
participate  in  designing  the  program. 
Non-regulatory  programs  are  usually 
less  prescriptive,  offering  flexibility  to 
participants  to  meet  goals  in  the  way 
they  find  most  effective.  In  tiu-n,  the 
regulatory  agency  focuses  less  on  strict 
compliance  and  more  on  technical 
assistance,  training,  guidance,  and 
encouraging  use  of  innovative 
technologies.  The  flexibifity  of  such 
programs  can  make  them  easier  to 
modify  as  foimd  necessary.  Compliance 
with  regulatory  requirements  is  still 
necessary,  and  some  programs  offer 
flexibility  only  to  "superior" 
performers.  Some  programs  encourage 
self-reporting  by  offering  reduced 
penalties. 

The  main  concern  about  non- 
regulatory  approaches  is  that  they  can 
result  in  a  lessening  of  regulatory 
oversight.  When  a  regulatory  agency 
reduces  its  emphasis  on  inspections  and 
enforcement,  allows  "innovative" 
methods,  and  relies  on  self-reporting, 
there  is  always  the  potential  for  serious 
non-compliance  with  requirements  and 
subsequent  environmental  damage.  For 
example,  offering  reduced  penalties  for 
reporting  findings  of  "self-audits"  has 
been  criticized  as  encouraging  abuses. 

2.  Examples  of  Existing  EPA  Non- 
Regulatory  Programs 

EPA  has  developed  a  number  of 
programs  targeted  to  improve 
environmental  performance.  "Partners 
for  the  Environment"  is  the  collective 
name  for  voluntary  programs  developed 
by  EPA  Headquarters  or  regional  offices. 
These  programs  primarily  involve 
agreements  between  EPA  and  individual 
regulated  entities,  and  focus  on  taking 
performance  to  a  level  beyond  simple 
compliance  with  regulatory 
requirements  (or,  in  some  cases, 
innovative  approaches  may  be 
developed  that  provide  some  flexibility 
in  the  strict  regulatory  framework  to 


achieve  overall  goals),  hi  that  sense,  it 
may  be  difficult  to  apply  non-regulatory 
approaches  where  there  are  competing 
requirements  (as  for  mixed  waste)  or 
inconsistent  requirements  (as  for 
individual  States  and  TENORM).  We 
offer  this  discussion  not  to  endorse  any 
specific  program  as  especially  suited  to 
address  low-activity  radioactive  wastes, 
but  to  encourage  thought  and  comment 
about  innovative  approaches  that  might 
be  developed,  and  to  provide  examples 
of  the  types  of  efforts  EPA  has 
traditionally  embraced.  Individual  EPA 
programs  include: 

•  Project  XL  (excellence  and 
Leadership)— Project  XL  is  a  national 
pilot  program  that  allows  State  and  local 
governments,  businesses  and  Federal 
facilities  to  develop  with  EPA 
innovative  strategies  to  test  better  or 
more  cost-effective  ways  of  achieving 
environmental  and  public  health 
protection.  In  exchange,  EPA  will  issue 
regulator}',  program,  policy,  or 
procedural  flexibilities  to  conduct  the 
experiment.  Project  XL  uses  eight 
criteria  to  assess  potential  projects, 
including  producing  superior 
environmental  results,  cost  savings,  or 
regulatory  flexibility:  demonstrating 
innovative  processes;  pollution- 
prevention;  and  ability  to  transfer 
lessons  or  data  to  other  facilities. 
"Project  XL  for  Communities"  also 
looks  for  strategies  that  provide 
economic  opportimity  and  incorporate 
community  planning.  Project  XL  has 
approved  projects  related  to  mixed 
waste  treatment. 

•  National  Environmental 
Performance  Track— The  National 
Environmental  Performance  Track 
program  is  a  voluntary  partnership 
program  that  recognizes  and  rewards 
businesses  and  public  facilities  that 
demonstrate  strong  environmental 
performance  beyond  current 
requirements.  It  encourages  continuous 
environmental  improvement  through 
the  use  of  environmental  management 
systems,  local  community  involvement, 
and  measurable  results.  Incentives  to 
participants  include  public  recognition, 
low  priority  for  routine  inspections, 
partnerships  with  State  agencies,  and 
regulatory  changes  to  streamline 
requirements.  There  are  nearly  300 
participants  in  the  program. 

•  Code  of  Environmental 
Management  Principles  (CEMP)— CEMP 
was  developed  in  response  to  Executive 
Order  12856  ("Federal  Compliance  with 
Right-to-Know  Laws  and  Pollution 
Prevention,"  August  3,  1993),  which 
called  for  EPA  to  develop  an 
environmental  challenge  program  for 
Federal  agencies.  CEMP  incorporates 
elements  of  state-of-the-art 
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environmental  management  systems 
(such  as  the  ISO  14000  series)  to 
emphasize  sustainable  environmental 
performance  and  an  integrated  view  of 
environmental  activities  to  move 
agencies  "beyond  compliance."  CEMP 
was  rea£Grmed  as  a  basis  for 
enviroiunental  performance  and 
leadership  in  Executive  Order  13148 
("Greening  the  Government  Through 
Leadership  in  Environmental 
Management,"  April  21,  2000). 

•  Energy  Star — Energy  Star  was 
introduced  by  the  U.S.  Environmental 
Protection  Agency  in  1992  as  a 
volimtary  labeling  program  designed  to 
identify  and  promote  energy-efficient 
products,  in  order  to  reduce  carbon 
dioxide  emissions.  EPA  partnered  with 
the  U.S.  Department  of  Energy  in  1996 
to  promote  the  Energy  Star  label,  with 
each  agency  taking  responsibility  for 
particular  product  categories.  Energy 
Star  has  expanded  to  cover  new  homes, 
most  of  the  buildings  sector,  residential 
heating  and  cooling  equipment,  major 
appliances,  office  equipment,  lighting, 
consumer  electronics,  and  other  product 
areas. 

3.  National  Academy  of  Sciences 
Studies 

Though  not  limited  to  non-regulatory 
considerations,  two  efforts  of  the 
National  Academy  of  Sciences  (NAS) 
have  a  bearing  on  our  approach  to 
LARW.  In  1999,  NAS  provided  a  report 
evaluating  the  existing  guidelines  for 
exposiues  to  TENORM.  NAS  concluded 
that  different  guidelines  among 
regulatory  agencies  were  primarily 
related  to  policy,  rather  than  scj[entific 
or  technical,  judgments.  (See 
"Evaluation  of  Guidelines  for  Exposiu'es 
to  Technologically  Enhanced  Naturally 
Occiuxing  Radioactive  Materials," 
National  Academy  Press,  1999.)  In 
addition,  NAS  is  about  to  conduct  a 
study  of  options  for  managing  LARW, 
including  low-level  radioactive  waste, 
TENORM.  and  FUSRAP  wastes.  NAS 
could  make  recommendations  for 
statutory,  regulatory,  policy,  or  other 
actions.  Financial  support  for  this  study 
is  being  provided  by  EPA,  NRG.  DOE, 
USAGE,  and  the  Southeastern  Low- 
Level  Radioactive  Waste  Compact.  We 
believe  this  study  will  help  us  in 
developing  our  rulemaking  and  in 
identifying  other  non-regnlatory 
approaches  that  might  prove  effective. 
We  intend  to  follow  this  study  and,  with 
this  action,  seek  the  views  of  the  general 
public  on  these  matters  as  input  to 
develop  an  integrated  strategy  for 
assuring  the  proper  management  of  such 
diverse  wastes. 


B.  Non 
LAMW 
Radioactive 


R{  igulatory  Approaehes  for 
Other  Low-Activity 
Wastes 


'aid 


1.  Develo  3  Guidance 

While  I  stablishing  Federal  regulations 
for  pre-U  4TRGA  byproduct  material 
and  TENi  )RM  wastes  faces  certain 
hurdles,  ( stablishing  guidance  may 
achieve  n  lany  of  the  same  goals  but 
without  a  complex  regulatory 
framewoi  s.  While  guidance  would  not 
have  the  enforcement  "teeth"  of  a 
regulatiof ,  guidance  does  provide  a 
common  teference  point  and  to  depart 
from  sue]  i  guidance  risks  damaged 
credibilit  r  for  those  industries  or 
entities  n  it  following  accepted 
guidance  Another  question  is  what 
kind  of  gi  lidance;  Federal  guidance, 
suggestec  guidance,  joint  guidance,  and 
State  gui<  ance  are  all  possibilities.  It 
may  be  pi  )ssible  to  establish  Federal 
guidance  for  both  pre-UMTRCA 
byproduc  t  material  and  TENORM 
wastes  bi  t  Federal  guidance  has 
tradition:  Jly  been  used  to  guide  Federal 
agencies  n  matters  related  to  radiation 
protectio:  i.  Given  that  not  all  of  this 
material  alls  under  Federal  agency 
purview,  the  usefulness  of  Federal 
guidance  for  pre-UMTRCA  byproduct 
material  i  ind  TENORM  may  be  limited. 
While  no  Federal  guidance,  strictly 
speakings  we  have  published  suggested 
guidance]  for  dealing  with  the 
radioacti'  'e  residues  from  treating 
drinking  crater.  {See  56  FR  330qi,  July 
18, 1991.  Guidance  in  the  form  of 
"suggested  State  regulations"  has  been 
developed  over  the  years  for  a  variety  of 
radiationiprotection  issues,  including 
TENORM,  by  the  Conference  of 
Radiatioij  Control  Program  Directors 
(CRCPD)J  Whether  a  unified  guidance 
appUcable  to  both  pre-UMTRCA 
byprodudt  material  and  TENORM 
wastes  is{  possible  and  practical  is  open 
to  question.  We  welcome  the  views  of 
stakehoU  ers  on  this  matter.  Perhaps 
joint  Stat  8-Federal  guidance  would  be 
approprii  ite  to  cover  both  pre-UMTRCA 
byproduct  material  and  TENORM 
wastes. 


With  Selected  Stakeholders 
Develbp  Waste-Specific  "Best 


2.  Partne  • 

To 

Practices 


might  be 


An  alt<  mative  approach  to  guidance 


a  partnership  between  Federal, 


State,  am  1  industry  representatives  to 
establish  "best  practices"  targeted  to 
specific  i  ndustries  or  waste  types. 
Again,  la  sking  the  "teeth"  of  a  formal 
regulatio  i,  a  code  of  "best  practice" 
creates  a  common  reference  point  of 
accepted  practice  that  brings  peer 
pressure  and  public  pressure  on  those 
entities  f  liling  to  abide  by  such  a  code. 


Establishing  sudi  best  practice  that  is 
endorsed  and  used  by  die  industries  in 
question  may  also  lessen  the  need  for 
formal  regulation  and  residt  in 
cooperation  rather  than  confrontation.  It 
is  possible  that  industry  could  establish 
an  in-house  panel  of  recognized  experts 
and  affected  stakeholders  that  would 
develop,  monitor,  and  facilitate  the 
implementation  of  best  practices  by 
companies  within  a  given  industry, 
even  allowing  the  use  of  the  panel's 
code  of  "best  practices"  logo  to 
companies  abiding  by  this  code.  This 
might  work  in  a  maimer  similar  to  our 
Energy  Star  program,  a  voluntary 
program  to  identify  and  promote  energy 
efficient  products.  We  welcome  views 
on  the  possible  applicatioji  of  this 
approach,  or  other  approaches.  What 
wastes  or  specific  industries  could 
benefit  most  from  this  approach?  How 
useful  might  the  development  of  best 
practices  be  for  the  affected  industries? 
What  incentives  exist  or  may  be 
encoiuaged  to  promote  the  development 
and  implementation  of  best  practices? 

In  an  action  that  combines  aspects  of 
the  guidance  and  "best  practices" 
approaches,  EPA  recently  issued  a 
"Guide  for  Industrial  Waste 
Management"  (EPA530R-03-001).  EPA 
joined  with  members  of  State 
governments,  tribes,  industry,  and 
environmental  groups  to  develop  this 
guidance  on  how  best  to  manage  non- 
hazardous  industrial  solid  wastes, 
which  are  generated  in  much  larger 
volumes  than  miuiicipal  solid  wastes. 
The  Guide  is  intended  to  be  a  practical 
resoiut:e,  covering  engineering  and 
scientific  principles  applicable  to 
developing  and  operating  waste 
management  imits,  effective 
communication,  risk  assessment,  and 
other  topics.  Computer  models  and 
other  tools  are  included  in  the  Guide, 
which  is  also  available  on  CD-ROM 
{EPA530-C-4)3-002).  See  http:// 
www.epa.gov/epaoswer/non-hw/ 
industd/index.htm  for  more 
.  information. 

C.  Request  for  Information:  Non- 
Regulatory  Alternatives  to  Our  Disposal 
Concept 

lu  general,  we  request  information 
that  would  help  us  to  evaluate  whether 
non-regulatory  approaches  might  be 
effective  in  addressing  issues  associated 
with  low-activity  radioactive  waste 
management  and  disposal  (see  also 
questions  in  D,  below).  We  also  request 
information  that  would  help  us 
determine  what  types  of  non-regulatory 
actions  would  be  most  effective,  how 
they  woidd  be  developed,  and  who 
might  need  to  be  involved  in  their 
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development.  We  welcome  information 
on: 

•  The  effectiveness  of  various  non- 
regulatory  programs  at  achieving  their 
stated  goals 

•  The  relative  cost  of  implementing  a 
non-regulatory  vs.  regulatory  program 

•  The  ease  of  implementing  a  non- 
regulatory  vs.  regulatory  program 

•  Whether  existing  non-regulatory 
programs  could  be  used  to  address 
LARW 

D.  Questions  for  Public  Comment:  Non- 
Regulatory  Alternatives  to  Our  Disposal 
Concept  ' 

1.  In  general,  do  you  think  that  a  non- 
regulatory  approach  could  be  effective 
at  addressing  the  problems  associated 
with  management  and  disposal  of  low- 
activity  radioactive  waste?  Why  or  why 
not?  (section  IV) 

2.  What  has  been  your  experience 
with  EPA  non-regulatory  programs, 
such  as  those  described  in  section 
IV.A.2?  Which  programs  have  been  most 
effective?  Why? 

3.  What  is  your  experience  with  non- 
regulatory  programs  at  other  Federal  or 
State  agencies? 

4.  Do  you  see  particular  aspects  of 
LARW  management  and  disposal  that 
could  not  be  addressed  outside  of 


regulatory  action?  Aspects  that  would 
be  particularly  amenable  to  non- 
regulatory  action? 

5.  Is  guidance  a  viable  mechanism  to 
support  proper  management  of  LARW? 
who  should  develop  such  guidance? 
What  topics  should  it  cover?  (IV.B.l) 

6.  Would  a  "best  practices"  approach 
to  management  of  LARW  give  generators 
and  disposal  facilities  sufficient  support 
to  ensure  proper  management  practices? 
Would  incentives  to  adopt  a  "code  of 
conduct"  be  necessary?  Could  such  a 
"code"  encompass  the  wide  range  of 
generating  processes  and  waste 
characteristics?  How  would  regulators 
view  such  an  approach?  {IV.B.2) 

7.  What  other  non-regulatory 
approaches  might  be  appropriate  to 
address  LARW  management? 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 


Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safet>',  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

OMB  has  determined  that  this 
Advance  Notice  of  Proposed 
Rulemaking  is  "non-significant" 
according  to  the  criteria  of  Executive 
Order  12866. 

Dated:  November  4,  2003. 
Marianne  Lamont  Horinko, 

Acting  Administrator. 

[FR  Doc.  03-28651  Filed  11-17-03;  8:45  ami 

BILUNG  CODE  6560-5(M> 


Reader  Aids 


CUSTOMER  SERNflCE  AND  INFORMATION 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 

aids 
Laws 

Presidential  Documents 

Executive  orders  and  proclamations 
Tlie  United  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc. 
TTY  for  the  deaf-and-hard-of-hearing 


202-741-6000 
741-6000 

741-6000 
741-6000 

741-6020 
741-6064 
741-6043 
741-6086 


ELECTRONIC  RESEARCH 
World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://tirww.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.aTchives.gov/rederal register/ 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://listserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  join  or  leave  the  list 
(or  change  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://listserv.gsa.gov/arduves/publaws-l.html 
and  select  foin  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 


FEDERAL  REGISTER  PAGES  AND  DATE,  NOVEMBER 

62213-62350 3 

62351-62502 4 

62503-62730 .'..  5 

62731-63010 6 

63011-63732 7 

63733-63982 10 

63983-64262 12 

64263-64490 13 

64491-64798 14 

64799-64976 17 

64977-65152 18 


Federal  Register 

Vol,  68,  No.  222 

Tuesday,  November  18,  2003 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

381 62228.  63983 

Propoaad  Rules: 

93 62386 

94 62386.64274 

95 62386 


3  CFR 

Prodamations:- 

7727 

7728 

7729 

7730...: 

7731 

7732 


62351 

62503 

62505 

62507 

64483 

64485 

7733 64491 

7734 64977 

Executive  Orders: 
12170  (See  Notice  of 
November  12, 

2003) 64489 

Administrative  Orders: 
Memorandums: 
Memorandum  of 

October  20,  2003 63975 

Presidential 

Determinations: 
No.  2004-05  of 

October  21,  2003 63977 

No.  2004-06  of 

October  21,  2003 63979 

No.  2004-07  of 

November  1,  2003 63981 

Notices: 

Notice  of  November 
12,  2003 64489 

5  CFR 

532 64493 

2600 62213 

3601 64979 

7  CFR 

20 ;... 

205 

319 

331 

762 

764 


62213 

62215 

63983 

62218 

62221 

62221 

905 64494 

916 64499 

917 64499 

989 64502 

1580 62731 

1910 62221 

1924 62221 

1941 62221 

1943 62221 

1955 62221 

Proposed  Rules: 

457 64570 

9  CFR 

71 62225 

121 62218 

130 62226.64504 

145 64507 

147 64507 

319 62228 


10  CFR 

11 

25 

Proposed  Rules: 
61 


.62509 
.62509 

.64993 


11  CFR 

102 64512 

106 64517 

110 64512 

Proposed  Rules: 

110 64571 

113 64571 

9004 64571 

9034 64571 


14  CFR 

23 63011 

35 

39 62228.62231, 

62513,  63013,  64263, 
64268,  64270,  64802, 


71 62514,  62515, 

62733,  62734,  62735. 
63985,  64522,  64523, 

73 

97 62234.  64983 

Proposed  Rules: 

1 64730 

21 64730, 

25 64730, 

33 64730, 

39 62405,62408, 

62415,  62544,  62545, 
64002,  64006,  64282, 
64286,  64288,  64290. 
64572,  64822,  64823, 
64827,  64830,  64994, 
64998,  65000,  65003, 
65006,  65008, 

71 62548,  62758, 

62760.62761,62762, 
64574.  64575, 

73 

121 64730. 

135 64730, 


,64520 
.64799 
62233, 
64266, 
64980. 
64982 
62732. 
63017, 
64524. 
.64525 
,64985 

,64993 
,64993 
,64993 
,64993 
62409, 
64001, 
64283. 
64295, 
64825. 
64996. 
65005, 

65011 
62759, 
64006. 

64832 
.64833 

64993 

64993 


15  CFR 

902 62501,64986 

Proposed  Rules: 

740 64009 

742 64009 

748 64009 

754 64009 

772 64009 


11 


Federal  Register  /  Vol.  68,  No, 


222/ Tuesday,  November  18,  2003 /Reader  Aids 


17CFR 

228 64952 

229 „ 64952 

240 64952 

249 64952 

270 64952 

274 64952 

PropoMd  Rutoii 

240 62872,  62910.  62972 

242 62972 

18  CFR 

4 :... 63194 

20  CFR 

Prapocsd  Rutos: 

321 63041 

404 62670 

408 62670 

416 62670 

21  CFR 

1 63017 

16 62353 

20 63017 

1240 62353 

1310 62735 

PropoMd  Rul*s: 

868 65014 

870 65014 

882 65014 

1300 62255 

1301 62255 

1304 62255 

1307 62255 

22  CFR 

Propo— d  Rul— : 

96 64296 

98 64296 

25  CFR  '  '      -       ■ 

PropoMd  Rules: 

161 64023 

26  CFR 

1 62516,  63733,  63734. 

63986 

31 63734 

602 63734,  63986 

Propo— d  Rutes: 

1 62549,  62553,  63743, 

63744 
301 62553 

27  CFR 

Propo— d  Ruloo; 

9 62259,63042 

28  CFR 

14 62516 

81 62370 


29  CFR 

Propo— d  Rulos: 

1910 

1915 

1926 

4022 

4044 


.640;  6 


.64036 
.64036 
65018 
.64525 
.64525 


30  CFR 

943 

950 


.62517 
.62519 


33  CFR 

100 625i4,  63018 


101. 
104. 


.62502 
.62501 


117 62524,  625M,  63986 

160 62501 ,  63735 

165 62501,  62524,  63988, 

64527,  64988 

385 |... .64200 

Proposed  Rules: 

165 1....64038 

334 i....65019 


37  CFR 

2 

7 


38  CFR 

20 


40  CFR 

51 


52 62236,6223), 

62529,  62738,  6286 ) 
63991,64532,  6453  r 


.638!  2 


.627^  0 


.627i  7 


60 

63 

70 

81 

131 

271 

300 

350 

Proposed  Rutes: 

Ch.  1 

52 62263,62261 


60... 
81... 
93... 
122. 
133. 
261. 
271., 
300.. 
350. 
355. 


...64805 


.63021 
62501, 
63021, 
64540, 

64543 
..62529 

64432 
.63735 
.62239 

62744 
.64550 

64806 
.64720 


.622(  4 
.648^3 


42  CFR 

71 


.63019 
.63019 


...65120 

62553, 

64576 

.62553 

...62264 

...62690 

.63042 

...63042 

..64834 

64578 

65020 

.64726 

.64041 


.62353 


73 6224& 

400 63692 

405 63692 

410 63196,  63398 

414 63196 

419 63398 

426 63692 

44  CFR 

64 62748 

65 64809,64812 

67 64817,64819 

206. 63738 

Proposed  Rules: 

67 63745,  64844,  64845, 

64846 

45  CFR 

5b 62250 

46  CFR 

2 62501 

31 62501 

71 62501 

91 62501 

115 62501 

126 62501 

176 62501 

232 62535 

281.... : 62535 

287 62535 

295 62535 

298 62535 

310 62535 

355 62535 

380 62535 

390 62535 

47  CFR 

25 .7. 62247,63994 

51 63999 

64 62249,  62751,  63029 

73 62539,  62540,  62541, 

64555 
Proposed  Rules: 

22 64050 

24 64050 

73 62554,  64578,  64579 

90 64050 

48  CFR 

204 64555.  64557 

208 ...64559 

210 64559 

212 64557 

213 64557 

216 64661 

219 .T 64559 

252 64557.64559 

Proposed  Rules: 

601 64297 

602 64297 

603 64297 


604..:. 64297 

605 „ 64297 

606 64297 

609 64297 

611 64297 

612 64297 

613 64297 

616 64297 

617.... 64297 

619 64297 

622 64297 

623 64297 

625 64297 

626 64297 

628 64297 

630 64297 

632 64297 

636 64297 

637 64297 

642 64297 

651 64297 

652 64297 

653 64297 

1801 64847 

1803 64847 

1804 64847 

1805..... 64847 

1806 64iB47 

1807 64847 

1808 64847 

1809 64847 

1811 64847 

1821 64847 

49  CFR 

383 63030 

579 64568 

1572 63033 

Proposed  Rules: 

192 62555 

195 62555 

224 62942 

393 64072 

571 62417 

587 62421 

50  CFR 

622 62373,  62542,  64820 

635 63738,  64990 

648 62250,  64821 

660 62374 

Proposed  Rules: 

17 65020 

20 65023 

300 63052 

600 62267,64578 

622 .:...62267,  62422 

635 63747 

648 64579 

660 62763,  63053 

679...„ 62423 


Federal  Register /Vol.  68,  No.  222 /Tuesday,  November  18,  2003 /Reader  Aids 


ui 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarfce. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  18, 
2003 

DEFENSE  DEPARTMENT 

Supplemental  standards  of 
ethical  conduct  for 
department  employees; 
published  11-18-03 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Power  reactor  site  or  facility; 
partial  release  for 
unrestricted  use  t>efore 
NRC  approval  of  license 
termination  plan; 
published  4-22-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  published  10-14-03 
Eurocopter  France; 

published  10-14-03 
General  Electric  Co.; 
published  10-14-03 
Standard  instrument  approach 
procedures;  published  11- 
18-03 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Historic  properties  protection; 
comments  due  by  11-26-03; 
published  10-23-03  [FR  03- 
26799] 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Itarlceting 
Service 

Mango  promotion,  research 
and  information  order; 
comments  due  by  11-28-03; 
published  10-9-03  [FR  03- 
25457] 

Tomatoes  grown  in — 
Florida;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-27014] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 


Food  lal>eling— 
Poultry  classes;  comments 
due  by  11-28-03; 
published  9-29-03  [FR 
03-24536] 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  inspection  equipment; 
official  performance 
requirements: 
Tolerance  for  dividers; 
regulation  removed; 
comments  due  by  11-24- 
03;  published  10-23-03 
[FR  03-26388] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-25;  quarteriy  survey  of 
transactions  with 
unaffiliated  foreign 
persons  in  selected 
sennces  and  in  intangible 
assets;  comments  due  by 
11-24-03;  published  9-23- 
03  [FR  03-24129] 

BE-45;  quarteriy  survey  of 
insurance  transactions  by 
U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24130] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 
regulations: 

Commerce  Control  List- 
Computer  technology  and 

software; 

microprocessor 

technology;  comments 

due  by  11-24-03; 

published  10-24-03  [FR 

03-26788] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharks;  size  limit 
adjustments;  comments 
due  by  11-28-03; 
published  11-10-03  [FR 
03-28130] 
Caribbean,  Gulf,  and  South 

Atlantic  fisfieries — 

Oolpihin  and  wahoo; 
comments  due  by  11- 
25-03;  published  9-26- 
03  [FR  03-24391] 
.West  Coast  States  and 

Westem  Pacific 

fisheries — 


Rockfish  conservalkm 
areas;  trip  limit 
adjustments;  comments 
due  by  11-24-03; 
published  10-24-03  [FR- 
03-26927] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
CommisskMi 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
corrwnents  until  htrther 
notice;  published  10-1-03 
[FR  03-2481^ 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Arr  programs: 

Stratospheric  ozone 
protection — 

Class  I  ozone  depleting 
substances;  essential 
,   use  allowances 
allocation  (2004); 
comments  due  by  11- 
28-03;  (HJblished  10-28- 
03  [FR  03-27160] 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Oregon;  comments  due  by 
11-26-03;  published  10-   . 
-^27-03  [FR  03-26917] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  by 
11-28-03;  published  10- 
29-03  [FR  03-27269] 
New  Yorit;  comments  due 
by  11-28-03;  published 
10-28-03  [FR  03-27157] 
Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenazate;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24370) 
Chlorfenapyr;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24405] 
Cyromazine;  comments  due 
by  11-24-03;  published  9- 
24-03  [FR  03-24012] 
Dimethomorph;  comments 
due  by  11-28-03; 
published  9-29-03  [FR  03- 
24564] 


Etoxazoie;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24368] 
Fenhexamid;  comment  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24013] 
Ghifosinate  ammonwm; 
comments  due  by  11-28- 
03;  published  9-29-03  [FR 
03-24565] 
imazapyn  comments  due  by 
11-25-03;  published  9-26- 
03  [FR  03-241 23J 
Indian  meal  ntoth  granulosis 
virus;  comments  due  by 
11-28-03;  published  9-29- 
03  [FR  03-24563] 
Quinoxfen;  comments  due 
by  11-28-03;  published  9- 
29-03  [FR  03-24561] 
Sethoxydim;  comments  due 
by  11-28-03;  published  9- 
29-03  [FR  03-24562] 
Sulfentrazone;  comments 
due  by  11-24-03; 
published  9-24-03  [FR  03- 
24011] 
Thiadoprid:  comnwnts  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24371] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  Yortc;  comnwnts  due 
by  11-24-03;  published 
10-7-03  [FR  03-25334] 
Radio  stations;  table  of 
assignments: 
North  Dakota;  comments 
due  by  11-24-03; 
published  10-21-03  [FR 
03-26499] 
Television  broadcasting: 
Digital  televiskm 
converskxi — 
Digital  low  power 
televisk>n,  television 
translator  statkms  and 
digital  television  booster 
stations  and  related 
issues;  comment 
request;  corr>ments  due 
by  11-25-03;  published 
9-26-03  [FR  03-24328] 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Payroll  deduction 
contritHitk>ns  to  a  trade 
association's  separate 
segregated  fund; 
rulemaking  petitkxi; 
comments  due  by  11-24- 
03;  published  10-24-03 
[FR  03-26749] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs — 
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Oral  health  care  drug 
products  (OTC>— 
Antigmgivitis/antiplaque 
products;  monograpli 
establishment; 
correction;  comments 
due  by  11-25-03; 
published  10-6-03  [FR 
03-25044] 
Human  drugs: 
Oral  health  care  drug 
products  (OTC)— 
Antigingivitis/antiplaque 
products;  monograph 
establishment; 
comments  doe  by  11- 
25-03;  published  8-25- 
03  [FR  03-21669] 
Reports  and  guidance 
document;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Outer  Continental  Shelf 
activities: 

Gulf  of  Mexico;  safety 
zones;  comments  due  by 
11-25-03;  published  9-26- 
03  [FR  03-24366] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Maryland;  comments  due  by 
11-26-031  published  10- 
27-03  [FR  03-27044] 
Montana;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-27045] 
UBRARY  OF  CONGRESS 
Copyright  Offica,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Sound  recordings  under 
statutory  licenses;  notice 


arK^  recordkeepir  g  for 
use;  comments  ( ue  by 
11-24-03;  published  10-8- 
03  [FR  03-25523 

INTERIOR  DEPARTMENT 
National  Indian  (*an|ing 
Commission 

Indian  Gaming  Reguij 

Fee  rates;  commer] 

by  11-30-03;  pub 

10-8-03  [FR  03-a 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 
licensing: 

Utah  uranium  mills  I  and 
byproduct  material 
disposal  facilities: 
alternative  grounawater 
protection  standards  use; 
comments  due  b  r  1 1  -24- 
03;  published  10  24-03 
[FR  03-26895] 

POSTAL  SERVICE 

Domestic  Mail  Manus  I: 
Metered  postage;  rjfund 
procedures;  comments 
due  by  11-28-03; 
published  10-29-113  [FR 
03-27186) 

RAILROAD  RETIREI  lENT 
BOARD 

Freedom  of  Information  Act; 

implementation;  cerements 
-  due  by  11-28-03;  published 

10-29-03  [FR  03-2  i  107] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  t>enefi  s  and 
supplemental  secui  ty 
income: 

Federal  old-age,  sirvivors. 
and  disability  insurance; 
and  aged,  blind,  and 
disabled — 

Social  Security  ^t  (Titles 
II,  VIII,  andX\l); 
representative  layment; 
comments  due  by  11- 
24-03;  pubtish<d  9-25- 
03  [FR  03-24017] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 


Bomt>ardier;  comments  due 
by  11-28-03;  published 
10-29-03  [FR  03-27209] 

Eurocopter  France; 
comments  due  by  11-25- 
03;  published  9-26-03  [FR 
03-24282] 

McDonnell  Douglas; 
comments  due  by  11-24- 
03-  published  10-8-03  [FR 
03-25493] 

Raytheon;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25867] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Consumer  information: 
Vehicle  rollover  resistance; 
dynamic  rollover  tests  and 
results;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25360] 
Motor  vehicle  safety 
standards: 

Controls  and  displays; 
comments  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24145] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcoholic  beverages: 
Distilled  spirits;  exportation 
evidence;  altemate 
documentation;  comments 
due  by  11-24-03; 
published  9-24-03  [FR  03- 
23886] 

VETERANS  AFFAIRS 
DEPARTMENT 

Graves  already  mari<ed  at 
private  expense;  appropriate 
govemment  marker 
eligitMlity;  comments  due  by 
1 1-24-03;  published  9-25-03 
[FR  03-24214] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk^h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Opdate  Sen/ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedr6g/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may  t>e  ordered  . 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phohe,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1883/P.L.  10&-124 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1601-1  Main  Street 
in  Jacksonville,  Florida,  as  the 
"Eddie  Mae  Steward  Post 
Office".  (Nov.  11,  2003;  117 
Stat.  1346) 

S.  470/P.L.  108-125 

To  extend  the  authority  for  the 
construction  of  a  memorial  to 
Martin  Luther  King,  Jr.  (Nov. 
11,  2003;  117  Stat.  1347) 
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Presidential  Documents 


Proclamation  7735  of  November  14,  2003 

National  American  Indian  Heritage  Month,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  National  American  Indian  Heritage  Month-,  we  honor  the  accomplish- 
ments and  culture  of  American  Indians  and  Alaska  Natives  and  recognize 
their  contributions  to  our  country.  To  help  educate  Americans  and  illustrate 
the  important  role  of  these  native  people  to  our  Nation,  the  new  National 
Museum  of  the  American  Indian  will  open  next  year. 

American  Indians  and  Alaska  Natives  have  a  long  tradition  of  serving  with 
pride  and  accomplishment  in  the  United  States  Armed  Forces.  Today,  their 
patriotism  is  reflected  in  the  more  than  13,000  American  Indians  andAlaska 
Natives  serving  on  active  duty  and  the  more  than  6,400  reservists.  In  Iraq, 
Specialist  Lori  Piestewa  of  the  Army's  507th  Maintenance  Company  and 
a  member  of  the  Hopi  tribe,  was  the  first  American  servicewoman  killed 
in  Operation  Iraqi  Freedom  and  the  only  known  American  Indian  woman 
killed  in  action  in  any  conflict.  Her  bravery,  service,  and  sacrifice  are  an 
inspiration  to  our  men  and  women  in  uniform  and  to  all  Americans. 

To  ensure  the  future  success  of  America's  tribal  communities,  my  Administra- 
tion is  conunitted  to  improving  education,  increasing  employment  and  eco- 
nomic development,  and  ensuring  better  access  to  health  and  human  services 
for  all  American  Indians  and  Alaska  natives.  Government-wide,  we  proposed 
in  the  2004  Budget  to  spend  over  $11  billion  on  Native  American  programs. 
The  Department  of  Education's  Office  of  Indian  Education  is  working  to 
implement  the  No  Child  Left  Behind  Act  of  2001  within  the  Native  American 
community.  Indian  tribes,  schools,  and  local  education  agencies  that  serve 
American  Indian  and  Native  Alaska  children  will  have  access  to  nearly 
$122  million  in  grants  to  improve  education  opportunities.  In  addition, 
the  Department  of  the  hiterior's  2004  program  includes  over  $49  million 
for  America's  tribal  colleges  and  universities.  This  investment  will  help 
American  Indian  students  reach  their  full  potential  and  achieve  their  dreams. 
We  are  also  working  to  address  the  healthcare  needs  of  American  Indians, 
particularly  the  rising  incidence  of  diabetes. 

The  United  States  has  a  strong  relationship  with  American  Indian  tribes 
and  Alaska  Native  entities.  By  continuing  to  work  on  a  government-to- 
government  basis  with  these  tribal  governments,  we  are  fostering  greater 
understanding  and  promoting  tribal  self-determination  and  self-governance. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2003  as  National 
American  Indian  Heritage  Month.  This  month,  I  encourage  citizens  to  learn 
more  about  the  rich  heritage  of  American  Indians  and  Alaska  Natives  and 
the  role  they  have  played  in  building  and  sustaining  our  Nation  and  to 
commemorate  this  month  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  foiuteenth  day 
of  November,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the 
Independei  ice  of  the  United  States  of  America  the  two  hundred  and  twenty- 
eighth. 


IFR  Doc.  03-29072 
Filed  11-18-03;  8:45  am] 
Billing  code  3195-01-P 
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Presidential  Documents 


Proclamation  7736  of  November  14,  2003 

National  Employer  Support  of  the  Guard  and  Reserve  Week, 
2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  before  the  American  Revolution,  to  the  Civil  War,  to  the  wars  in 
Vietnam  and  the  Persian  Gulf,  our  National  Guard  and  Reserve  have  served 
our  country  vk^ith  distinction.  Today,  our  National  Guard  and  Reserve  forces 
are  active  on  every  front  in  the  War  on  Terror.  During  National  Employer 
Support  of  the  Guard  and  Reserve  Week,  we  honor  our  courageous  citizen- 
soldiers  and  their  employers,  wrhose  continued  support  is  vital  to  the  success 
of  our  Armed  Forces  and  to  the  strength  of  our  country. 

America's  Guard  and  Reserve  personnel  are  training  hard  and  deploying 
frequently  to  meet  new  challenges  worldwide.  These  brave  defenders  have 
performed  combat  operations  in  haq  and  A^hanistan.  They  have  provided 
security  at  Guantanamo  Bay.  They  have  prepared  for  homeland  security 
missions.  Our  Nation  is  blessed  and  grateful  for  the  service  of  the  brave 
men  and  women  of  the  National  Guard  and  Reserve. 

By  supporting  our  Guardsmen  and  Reservists,  employers  across  our  Nation 
also  are  helping  to  advance  freedom  and  democracy  around  the  world. 
At  the  same  time,  these  employers  benefit  from  the  experience  and  leadership 
skills  these  citizen-soldiers  bring  home.  Employer  support  of  our  Guard 
and  Reserve  in  the  United  States  and  abroad  helps  ensure  our  troops  are 
mission-ready  and  is  a  source  of  pridfe  and  assurance  for  all  Americans. 
This  country  is  grateful  to  employers  and  workers  for  their  support  of 
Guard  and  Reserve  members  and  their  families.  Because  military  deployment 
often  disrupts  families  and  businesses,  my  Administration  is  working  to 
make  deployments  more  predictable.  Together,  our  National  Guard  and  Re- 
serve forces  and  their  employers  are  united  in  purpose  and  reflect  the 
highest  standards  of  professionalism  and  honor. 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  16  through 
November  22,  2003,  as  National  Employer  Support  of  the  Guard  and  Reserve 
Week.  I  encourage  all  Americans  to  join  me  in  expressing  our  heartfelt 
thanks  to  the  members  of  our  National  Guard  and  Reserve  and  their  civilian 
employers  for  their  extraordinary  sacrifices  on  behalf  of  our  Nation.  I  also 
call  on  State  and  local  officials,  private  organizations,  businesses,  and  all 
military  commanders  to  observe  this  week  with  appropriate  ceremonies  and 
activities. 
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IN  WITNESS 
of  November, 
Independeice 
eighth. 


[FR  Doc.  03-29073 
Filed  11-18-03;  8r45  ami 
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WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 

in  the  year  of  our  Lord  two  thousand  three,  and  of  the 

of  the  United  States  of  America  the  two  hundred  and  twenty- 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nnost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NE-22-AD;  Amendment 
39-13369;  AD  2003-23-05-AD] 

RiN2120-AA64 

Airworthiness  Directives;  TIteflex 
Corporation 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Titeflex  Corporation  hoses  installed  on 
Boeing  737-300,  -400,  -500,  -600, 
-700,  -700C,  -800,  -900,  747-400,  757- 
200,  -300,  767-200,  -300,  and  -300F 
airplanes.  This  AD  requires,  within  24 
months  ^fter  the  effective  date  of  the 
AD,  inspection  of  certain  Titeflex 
Corporation  hoses  for  proper  date  and 
paint  code,  replacement  if  necessary, 
and  inspection  for  proper  heat  treatment 
of  aluminiun  B-nuts,  if  necessary.  This 
AD  is  prompted  by  certain  Titeflex 
Corporation  hoses  discovered  with 
incorrect  heat  treatment  of  B-nuts.  We 
are  issuing  this  AD  to  prevent  fire 
extinguishing  system  and  fuel  system 
hose  failure  due  to  improperly  heat 
treated  aliuninum  B-nuts. 
DATES:  This  AD  becomes  effective 
December  24,  2003.  The  Director  of  the 
Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  as 
of  December  24,  2003. 
ADDRESSES:  You  can  get  the  service 
information  identified  in  this  AD  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3703.  Seattle,  Washington  98124- 
2207;  telephone  (206)  544-5000. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 


12  New  England  Executive  Park, 
Burlington,  MA.  You  may  examine  the 
service  information,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

.FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7155;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposed  to  amend  14  CFR  Part  39  with 
3  proposed  airworthiness  directive  (AD). 
The  proposed  AD  applies  to  certain 
Titeflex  Corporation  hoses  installed  on 
Boeing  737-300,  -400,  -500.  -600, 
-700,  -700C,  -800,  -900,  747^00,  757- 
200,  -300,  767-200,  -300,  and  -300F 
airplanes.  We  published  the  proposed 
AD  in  the  Federal  Register  on  March  13, 
2003  (68  FR  11999).  That  action 
proposed  to  require  within  24  months 
after  the  effective  date  of  the  AD, 
inspection  of  hoses  for  proper  date  and 
paint  code,  replacement  if  necessary, 
and  inspection  for  proper  heat  treatment 
of  aluminum  B-nuts,  if  necessary. 

Comments 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  have 
considered  the  comments  received. 

List  Only  Specific  Aircraft 

One  commenter  requests  that  only 
specific  aircraft  be  listed  in  the 
applicability,  and  requests  that  we 
eliminate  the  statement  "used  on,  but 
not  limited  to"  from  the  applicability 
statement. 

The  FAA  does  not  agree.  Since  the 
hoses  can  be  used  on  many  airplanes, 
the  FAA  uses  the  statement  "used  on. 
but  not  limited  to"  to  include  any 
operator  who  may  have  installed  a  hose 
on  an  airplane  other  than  the  ones 
called  out  in  the  service  bulletins. 

Entire  Fleet's  Effectivity 

One  commenter  requests  that  the  AD 
include  the  entire  fleet's  effectivity. 
because  hoses  may  have  been 
exchanged  between  aircraft. 

The  FAA  agrees  that  hoses  may  have 
been  exchanged  between  aircraft. 


However,  as  detailed  above,  no  change 
to  the  AD  is  needed  because  the 
statement  "installed  on,  but  not  limited 
to"  already  includes  the  entire  fleet. 

Ensure  Adequacy  of  Service  Bulletiiis 

One  commenter  notes  that  the  service 
bulletins  should  contain  adequate 
information  to  do  the  inspection 
requirements,  and  that  an  adequate 
number  of  spare  hoses  should  be  made 
available. 

The  FAA  agrees.  The  alert  service 
bulletins  contain  adequate  information 
to  do  the  inspection  requirements,  and 
the  FAA  has  been  advised  by  Titeflex 
Corporation  that  an  adequate  supply  of 
spare  hoses  is  available. 

Correct  a  Reference  to  Service  Bulletins 

One  commenter  requests  that  the 
reference  to  service  bulletins  listed  in 
Table  1 .  be  removed  from  the 
compliance  paragraph  preceding  Table 
1  because  those  service  bulletins  are  not 
referenced  in  Table  1. 

The  Fi\A  does  not  agree.  The 
compliance  paragraph  mandates  the 
inspection  of  the  manufactiire  date  code 
on  all  hoses  listed  in  Table  1  of  this  AD, 
using  the  Accomplishment  Instructions 
of  the  applicable  Boeing  alert  service 
bulletins  (ASBs)  contained  in  Table  1  of 
this  AD.  Table  1  lists  six  different  Alert 
Service  Bulletins.  Therefore,  no  change 
will  be  made  to  the  AD. 

Allow  Use  of  Aircraft  Records  For  AD 
Compliance 

One  commenter  requests  that  the  use 
of  aircraft  records  be  permitted  as  an 
alternate  means  of  compliance  (AMOC) 
with  the  inspections  requirements  of 
this  AD. 

The  FAA  agrees.  The  operator  can 
request  an  AMOC  and  the  FAA  will 
review  the  operator's  records  to 
determine  AMOC  acceptability. 

New  Revision  to  Service  Bulletin 

The  proposed  AD  incorporated  by 
reference  Boeing  ASB  737-26A1109. 
Revision  1.  dated  November  7,  2002. 
The  final  rule  has  replaced  that  ASB 
with  Boeing  ASB  737-26A1109, 
Revision  2,  dated  May  8.  2003. 

Conclusion 

We  have  carefully  reviewed  the 
available  data,  including  the  comments 
received,  and  determined  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  with  the  changes  described 
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previously.  We  have  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10.  2002.  the  FAA  published 
a  new  version  of  14  CFR  part  39  (67  PR 
47997,  July  22.  2002),  which  governs  the 
FAA's  AD  system.  That  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  The 
material  previously  was  included  in 
each  individual  AD.  Since  the  material 
is  included  in  14  CFR  part  39.  we  will 
not  include  it  in  future  AD  actions. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  11034.  February  26, 1979);  and 


(3)  Wil  not  have  a  significant 
economii ;  impact,  positive  or  negative, 
on  a  subs  tantial  number  of  small  entities 
imder  th(  i  criteria  of  the  Regulatory 
Flexibilil  y  Act. 

We  pre  pared  a  summary  of  the  costs 
to  compl  f  with  this  AD  and  placed  it  in 
the  AD  E  ocket.  You  may  get  a  copy  of 
this  sum)  nary  by  sending  a  request  to  us 
at  the  adiress  listed  under  ADDRESSES. 


Include 


AD"  in  yjui  request. 

List  of  Si  bjects  in  14  CFR  Part  39 


trahsportation,  Aircraft,  Aviation 
In  rarporation  by  reference. 


Air 
safety, 
Safety. 

Adoptioii  of  the  Amendment 


Accordingly,  under  the  authority 
delegatec  to  me  by  the  Administrator, 
the  Fedei  al  Aviation  Administration 
amends  14  CFR  part  39  as  follows: 

PART  391-AIRWORTHINESS 
DIRECTI  /ES 

1.  The ;  luthority  citation  for  part  39 
continue  5  to  read  as  follows: 

Authorfy:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    QlVmended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  follo'  ving  new  airworthiness 
directive!  (AD): 


Table 


AD  Docket  No.  2002-NE-22- 


2003-23-05    Titeflex  Corporation: 

Amendment  39-13369.  Docket  No. 
"  2002-NfE-22-AD. 

Effective  Date 

(a)  This  AD  becomes  effective 
December  24,  2003. 

AfiFected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  certain  Titeflex 
Corporation  hoses  that  are  identified  by 
Boeing  part  number  (P/N),  or  for  certain 
hoses,  by  Titeflex  parts  manufactiirer 
approval  (PMA)  P/N  in  this  AD.  These  hoses 
are  used  on,  but  not  limited  to,  Boeing  737- 
300,  -400.  -50Ci.  -600,  -700.  -700C.  -800. 
and  -900;  757-200  and  -300:  767-200.  -300. 
and  -300F;  and  747-400  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  certain  Titeflex 
Corporation  hoses  discovered  with  incorrect 
heat  treatment  of  B-nuts.  The  actions 
specified  in  this  AD  are  intended  to  prevent 
fire  extinguishing  system  and  fuel  system 
hose  failure  due  to  improperly  heat  treated 
aluminum  B-nuts. 

Compliance 

(e)  Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

(f)  Within  24  months  after  the  effective 
date  of  this  AD,  inspect  the  manufacture  date 
code  on  all  hoses  listed  in  Table  1  of  this  AD. 
Use  the  Accomplishment  Instructions  of  the 
applicable  Boeing  alert  service  bulletins 
(ASB)  contained  in  the  following  Table  1. 


1  .—Applicable  Hose  P/Ns 


Airplane  model 


Boeing  hose  P/N 


■nteflex  PMA 
P/N 


Used  for 


Applicable  alert  service  bulletin 


(1)  737-300.  -400.  and  -500  air- 
planes. 


(2)  737-600.  -700.-700C,   -800. 
-900  airplanes. 


(3)  747-400  airplanes 


(4)  757-^200  airplanes 


S312N512-5 

S312N512-6 

BACH5R0110YP 

BACH5S0110XN 

S316A001-1 

S316A001-2 

S312N512-15 

S312N512-17 

S312N512-18 

BACH5R0110YP 

BACH5S0110XN 

BACH5R0080YY 

BACH5R0140YU 

BACH5S0140XT 

BACH5R0186YY 

BACH5R0186XX 

BACH5S0080XX 

BACH5S0080YY 

BACH5S0110XN 

S312N512-1 

S312N512-2 

S312N512-3^ 

S312N512-4 

BACH5R0110YP 

BACH5S0110XN 


113701-5 
113701-6 


115398-1 

115398-2 

113701-15 

113701-17 

113701-18 


Engine   and   cargo  compartment 
fire  extinguishing  bottles. 


Engine,  auxiliary  power  unit 
(APU).  and  cargo  compartment 
and  fire  extinguishing  bottles, 
and  wing-to-strut  fuel  hoses. 


Forward  cargo  and  main  deck 
cargo  compartment  fire  extin- 
guishing bottles.. 


737-26A1108,  Revision  1,  dated 
June  27,  2002. 


737-26A1109.  Revision  12.  dated 
May  8,  2003. 


747-26A2269,  Revision  1,  dated 
June  6,  2002. 


113701-1 
113701-2 
113701-3 
113701-4 


Engine,  APU,  and  cargo  compart- 
ment fire  extinguishing  bottles. 


757-26A0043.  Revision  1. 
November  14.  2002. 


dated 
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Table  1  .—Applicable  Hose  P/Ns— Continued 


Airplane  model 

Boeing  hose  P/N 

Titeftex  PMA 
P/N 

Used  for 

Applicable  alert  service  buNetin 

(5)  757-300  airplanes  

S312N512-1 

113701-1 

Engine   and   cargo  compartment 

757-26A0044,  Revision  1,  dated 

S312N512-2 

fire  e)ctinguishing  tx>tties. 

November  14,  2002. 

S312N512-3 

113701-2 

S312N512-4 

113701-3 

BACH5FM)110YP 

113701-4 

~ 

BACH5S0074XN 

- 

<■ 

(6)  767-200,  -300,  and  -300F  air- 

BACH5R0085YU 

Cargo    compartment    fire    extin- 

767-26A0121,   dated    December 

planes. 

BACH5R0140YU 
BACH5S0077XT 
BACH5S0140XT 
eACH5S0184XX 
BACH5R0127YY 

guishing  bottles. 

19,2001. 

(g)  If  the  hose  manufacture  date  code  is 
before  11/99  or  after  1/01,  or  if  the 
manufacture  date  is  11/99  through  1/01  and 
there  is  a  pennanent  white  dot  on  the  ID 
band,  no  further  action  is  required  for  that 
hose. 

(h)  If  the  hose  manufacture  date  code  is  11/ 
99  through  1/01  inclusive  and  there  is  no 
permanent  white  dot  on  the  ID  band,  replace 
the  hose  with  a  serviceable  hose  or  perform 
an  indirect  conductive  inspection/test  for 
proper  heat  treat.  Use  the  accomplishment 
instructions  of  the  applicable  ASB  listed  in 
Table  1  of  this  AD. 

(i)  Replace  the  hose  with  a  serviceable  hose 
if  any  B-nut  is  improperly  heat  treated. 


Alert  sen/ice  bulletin 

737-26A1108  

Total  Pages:  48 

737-26A1109  

Total  Pages:  68 

747-26A2269  

Total  Pages:  36 

757-26A0043  

Total  Pages:  40 

757-26A0044  

Total  Pages:  34 

767-26A0121 

Total  Pages:  20 


Credit  For  Previous  Inspections 

(j)  Previous  inspections  performed  using 
ASB  737-26A1108,  dated  November  15, 
2001,  ASB  737-26A1109,  dated  November 
15,  2001,  ASB  737-26A1109,  Revision  1, 
dated  November  7,  2002,  ASB  747-26A2269, 
dated  November  1,  2001,  ASB  757-26 A0043, 
dated  November  15,  2001,  and  ASB  757- 
26A0044,  dated  November  15,  2001,  comply 
with  the  inspection  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(k)  The  Manager,  Boston  Aircraft 
Certification  Office,  has  the  authority  to 
approve  alternative  methods  of  compliance 
for  this  AD  if  requested  using  the  procedures 
found  in  14  CFR  39.19. 

f 

Table  2.— Incorporation  by  Reference 


Material  Incoq>orated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  documents  listed  in  the  following  Table 
2  in  accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  You  can  get  a  copy  from  Boeing 
Commercial  Airplane  Group,  PO  Box  3707, 
Seattle,  Washington  98124-2207.  You  can 
review  copies  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 


Page  number(s) 


ALL 
ALL 
ALL 
ALL 
ALL 
ALL 


Revision 


Date 


June  27,  2002. 
May  8,  2003. 
June  6,  2002. 
November  14,  2002. 
November  14,  2002. 


Original  December  19,  2001 


Related  Information 

(m)  None. 

Issued  in  Burlington,  Massachusetts,  on 
November  10,  2003. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-28730  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16411;  Airspace 
Doclcet  No.  03-ACE-77] 

Modification  of  Class  E  Airspace; 
Johnson,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the 
Johnson,  KS  Class  E  airspace  area.  Area 


Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedures  (SIAPs)  and  a 
nondirectional  radio  beacon  (NDB)  SLAP 
have  been  developed  to  serve  Stanton 
Coimty  Municipal  Airport.  The  existing 
SIAP  serving  Stanton  County  Municipal 
Airport  will  be  cancelled  when  these 
new  SIAPs  bpcome  effective.  An 
examinationxtf  controlled  airspace  for 
Johnson,  KS  revealed  a  discrepancy  in 
the  Stanton  County  Municipal  Airport 
Airport  Reference  Point  (ARP)  used  in 
the  legal  description  of  the  Class  E 
airspace  area.  The  examination  also 
revealed  that  this  airspace  area  does  not 
provide  adequate  airspace  for  diverse 
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departures.  Thi^  action  provides 
controlled  airspace  of  appropriate 
dimensions  to  protect  ainaaft  departing 
Stanton  County  Municipal  Airport  in 
instrument  weather  conditions  and 
aircraft  executing  SIAPs  to  the  airport. 
It  also  incorporates  the  revised  Stanton 
County  Municipal  Airport  ARP  into  the 
Class  E  airspace  legal  description  and 
brings  the  airspace  area  and  legal 
description  into  compliance  with  FAA 
Orders. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  February  19,  2004. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  16,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  P^aza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16411/ 
Airspace  Docket  No.  03-ACE-77,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  tlutiugh  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
fo  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet^bove  the  surface  at 
Johnson,  KS.  A  review  of  controlled 
airspace  at  Johnson,  KS  revealed  a 
discrepancy  in  the  Stanton  County 
Municipal  Airport  ARP  used  in  the  legal 
description  for  this  airspace  area.  The 
review  also  indicates  existing  700  feet 
Above  Ground  Level  (AGL)  airspace 
does  not  meet  criteria  for  diverse 
departures  as  specified  in  FAA  Order 
740O.2E,  Procedures  for  Handling 
Airspace  Matters.  The  criteria  in  FAA 
Order  7400. 2E  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  from  the  ARP  to  the  end  of 
the  outermost  runway.  Any  fractional 
part  of  a  mile  is  converted  to  the  next 
higher  tenth  of  a  mile.  The  area  is 
enlarged  to  conform  to  the  criteria  in 
FAA  Order  7400. 2E.  This  airspace  area 


also  enc  tmpasses  required  airspace  for 
the  new!  y  developed  RNAV  (GPS) 
SIAPs  that  serve  Rimway  (RWY)  17  and 
RWY  35  at  Stanton  County  Municipal 
Airport.  The  new  NDB  SIAP  has  a 
higher  fi  nal  approach  fix  crossing 
altitude  han  the  NDB  or  GPS  SIAP 
being  ca  icelled.  This  eliminates  the 
need  for  the  north  extension  of  the 
Johnson  KS  Class  E  airspace  area.  This 
action  bi  ings  the  legal  description  of 
this  airs  »ace  area  into  compliance  with 
FAA  Or(  er  7400.2E.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  C3ass  E  airspace  areas  extending 
upward  pom  700  feet  or  more  above  the 
surface  qf  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9L, 
dated  Sei)tember  2,  2003,  and  effective 
Septemler  16,  2003,  which  is 
incorpoi  ated  by  reference  in  14  CFR 
71.1.  Th  J  Class  E  airspace  designation 
listed  in  this  document  will  be 
publishc  d  subsequently  in  the  Order. 

The  Din  ct  Final  Rule  Procedure 

The  F,  SA  anticipates  that  this 
regulatic  n  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  i  t  as  a  direct  final  rule.  Previous 
actions  ( i  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  writtei  I  adverse  or  negative  comment, 
or  a  writ  ten  notice  of  intent  to  submit 
an  advei  se  or  negative  comment  is 
received  within  the  comment  period, 
the  regu  ation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  cc  mment  period,  the  FAA  will 
publish  i  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirm  ng  the  date  on  which  the  final 
rule  wil  become  effective.  If  the  FAA 
does  rec  sive,  within  the  comment 
period,  i  m  adverse  or  negative  comment, 
.  or  writte  n  notice  of  intent  to  submit 
such  a  c  }mment,  a  document 
withdra  ving  the  direct  final  rule  will  be 
publish!  d  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
publish(  (d  with  a  new  comment  period. 

Commei  its  Invited 

Intere  >ted  parties  are  invited  to 
particip  ite  in  this  nilemaking  by 
submitt  ng  such  written  data,  views,  or 
argumei  its,  as  they  may  desire. 
Comme;  its  that  provide  the  factual  basis 
support  ng  the  views  and  suggestions 
present*  d  are  particularly  helpful  in 
develop  ng  reasoned  regulatory 
decisioi  s  on  the  proposal.  Conuhents 
are  spec  ifically  invited  on  the  overall 
regulate  ry,  aeronautical,  economic, 
environ  nental,  and  energy-related    " 
aspects  bf  the  proposal. 
Commubications  should  identify  both 


docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16411/Airspace 
Docket  No.  03-ACE-77."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  cuid 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective  ' 
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September  16.  2003,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACEKSE5    Johnson,  KS 

Johnson,  Stanton  County  Municipal  Airport, 
KS 
(Lat.  37°34'58''  N.,  long.  101°43'58"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  B.S-mile 

radius  of  Stanton  County  Municipal  Airport. 

*         *         *         *         * 

Issued  in  Kansas  City,  MO,  on  October  30, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division  Central 
Region. 

[FR  Doc.  03-28825  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4910-)»-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docicet  No.  FAA-2003-15695;  Airspace 
Doclcet  No.  03-AAL-17] 

Establishment  of  Class  E  Airspace; 
Klvalina,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kivdina,  AK  to  provide 
adequate  controlled  airspace  to  contain 
aircraft  executing  two  new  Standard 
Instrument  Approach  Procediures 
(SLAP).  This  Rule  results  in  new  Class 
E  airspace  upward  from  700  feet  (ft.) 
and  1,200  ft.  above  the  svuface  at 
Kivalina,  AK. 

EFFECTIVE  DATE:  0901  UTC,  February  19, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Derril.Bergt@faa.gov.  haternet  address: 
http://wvfw.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  August  19,  2003,  the 
FAA  proposed  to  revise  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  create  new  Class  E  airspace 
upward  from  700  ft.  above  the  surface 
and  1,200  ft.  above  the  siuiace  at 
Kivalina.  AK  (68  FR  49727).  The  action 


was  proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 
aircraft  while  executing  two  new  SLAPs 
for  the  Kivalina  Airport.  The  new 
approaches  are  (1)  Area  Navigation- 
Global  Positioning  System  (RNAV  GPS) 
Runway  30  original,  and  (2)  RNAV 
(GPS)  Rimway  12  original.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  public 
comments  have  been  received,  thus,  the 
rule  is  adopted  as  proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9L,  Airspace  Designations 
and  Reporting  Points,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  revoked  and  revised 
subsequently  in  the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Kivalina, 
Alaska.  This  additional  Class  E  airspace 
was  created  to  accomodate  aircraft 
executing  new  SLAPs  and  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  for  IFR  operations  at  Kivalina 
Airport,  Kivalina,  Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Ck)nip.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE5    Kivilina,  AK  [New] 

Kivilina  Airport,  AK 

(Lat.  67°44'10''  N.,  long.  164°33'49'  W.) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6.3-niile 
radius  of  the  Kivilina  Airport  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  an  area  bounded  by 
67''16'50''  N..  163''46'00''  W.,  to  67°12'50''  N.. 
163°53'00"  W.,  to  67°30'00''  N.,  164°30'00' 
W.,  to  point  of  beginning  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  between  Federal  Colored  Airway 
Blue  2  and  Victor  Airway  V531  south  of  a 
line  at  68°10'00'  N.  to  the  point  at  which  B2 
and  V531  join  at  67°19'50'  N..  163°28'00'  W., 
excluding  that  airspace  designated  for 
Federal  airways. 
***** 

Issued  in  Anchorage,  AK.  on  October  27, 
2003. 

Trent  S.  Cummings, 

Manager,  Air  Traffic  Division.  Alaskan 

Region. 

[FR  Doc.  03-28823  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatration 

14  CFR  Part  71 

(Doctot  No.  FAA-2003-1S693;  Airspace 
iJodwt  No.  03-AAL-13] 

Establishment  of  Class  E  Airspace;' 
Akiak,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Akiak,  AK  to  provide 
adequate  controlled  airspace  to  contain 
aircraft  executing  two  new  Standard 
Instrument  Approach  Procediu^s 
(SLAP).  This  Rule  results  in  new  Class 
E  airspace  upward  from  700  feet  (ft.) 
above  the  surface  at  Akiak,  AK. 

EFFECTIVE  DATE:  0901  UTCrFebruary  19. 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Deml.Bergt@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION:  _   • 

History 

On  Monday,  August  11,  2003.  the 
FAA  proposed  to  revise  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  create  new  Class  E  airspace 
upward  from  700  ft.  above  the  surface 
at  Akiak,  AK  (68  FR  47516).  The  action 
was  proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 
aircraft  while  executing  two  new  SIAPs 
for  the  Akiak  Airport.  Thf  new 
approaches  are  (1)  Area  Navigation- 
Global  Positioning  System  (RNAV  GPS) 
Runway  03  origiiwl,  and  (2)  RNAV 
(GPS)  Runway  21  original.  New  Class  E 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  within 
a  6.3-mile  radius  of  the  Akiak  Airport 
excluding  that  airspace  within  the 
Bethel,  Alaska  Class  E  airspace  area  is 
established  by  this  action.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on^the 
proposal  to  the  FAA.  No  public 
comments  have  been  received,  thus,  the 
rule  is  adopted  as  proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. ' 
The  coordinates  for  this  ciirspace  docket 
are  based  on  North  American  Datimi  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 


ishop 


publi 
Order 
and  Report, 
2,  2003, 
2003, w 
reference 


74)0 


hich : 


in  paragraph  6005  of  FAA 
.9L,  Airspace  Designations 
ing  Points,  dated  September 
( ind  effective  September  16, 
is  incorporated  by 
in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
documer  t  will  be  revoked  and  revised 
subseque  ntly  in  the  Order. 

The  Rule 

This  re  vision  to  14  CFR  part  71 
establish  ;s  Class  E  airspace  at  Akiak, 
Alaska.  'Ihis  additional  Class  E  airspace 
was  creal  ed  to  accomodate  aircraft 
executin; ;  new  SIAPs  and  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference ,  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  or  IFR  operations  at  Akiak 
Airport, ,  Vkiak,  Alaska. 

The  ¥/■  A  has  determined  that  this 
regulatio  i  only  involves  cm  established 
body  of  t  jchnical  regulations  for  which 
frequent  md  routine  amendments  are 
necessar  to  keep  them  operationally 
current.  1 1,  therefore — (1)  is  not  a 
"significiint  regulatory  action"  under 
Executivi !  Order  12866;  (2)  is  not  a 
"significi  int  rule"  under  DOT 
Regulato;  y  Policies  and  Procedures  (44 
FR  llOS'^ ;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator  ^  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  n  latter  that  will  only  affect  air 
traffic  pr  )cedures  and  air  navigation,  it 
is  certifie  d  that  this  rule  will  not  have 
a  signific  int  economic  impact  on  a 
substanti  al  number  of  small  entities 
imder  thi  s  criteria  of  the  Regulatory 
Flexibilit  y  Act; 

List  of  Si  bjects  in  14  CFR  Part  71 

Airspa  ;e.  Incorporation  by  reference, 
Navigatidn  (air). 


Adoption  of  the  Amendment 


■  In  con^deration 

Federal 

amends 


of  the  foregoing,  the 
Aviation  Administration  - 
4  CFR  part  71  as  follows: 


PART  71  -DESIGNATION  OF  CLASS  A, 
CLASS  i  ,  CLASS  C,  CLASS  D,  AND 
CLASS  I  AIRSPACE  AREAS; 
AIRWAYB;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  mthority  citation  for  14  CFR 
part  71  c  antinues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
10854,  24  FR  9565,  3  CFR,  1959- 
.  p.  389. 


40120;  E 
1963 


Cora  p 


§71.1    [/fended] 

■  2.  The 
CFR  71.: 


ncorporation  by  reference  in  14 

of  Federal  Aviation 
Adminis  ration  Order  7400.9L,  Airspace 
Designat  ons  and  Reporting  Points, 


dated  September  2,  2003,  and  effective 
September  16, 2003,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE5    Aldak.  AK  [New] 

Akiak  Airport,  AK 
(Lat.  60°54'flr  N.,  long.  161°13'50"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Akiak  Airport  excluding  that 
airspace  within  the  Bethel,  Alaska  Class  E 
Airspace  eu'ea. 
***** 

Issued  in  Anchorage,  AK,  on  October  27, 
2003. 

Trent  S.  Cummings, 

Manager,  Air  Traffic  Division,  Alaskan 

Region. 

(FR  Doc.  03-28822  Filed  11-18-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71  *     * 

[Docket  No.  FAA-2003-15091;  Airspace 
Docket  No.  03-AAL-08] 

Establishment  of  Class  E  Airspace; 
Kotlik,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kotlik,  AK  to  provide 
adequate  controlled  airspace  to  contain  - 
aircraft  executing  two  new  Standard 
Instrument  Approach  Procedures 
(SIAP).  This  Rule  results  in  new  Class 
E  airspace  upward  from  700  feet  (ft.) 
above  the  surface  at  Kotlik,  AK. 

EFFECTIVE  DATE:  09P1  UTC,  February  19, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Derril.BergtMfaa.gov.  Internet  address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  August  11,  2003,  the 
FAA  proposed  to  revise  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  create  new  Class  E  airspace 
upward  from  700  ft.  above  the  surface 
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at  Kotlik,  AK  (68  FR  47518).  The  action 
was  proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 
aircraft  while  executing  two  new  SIAPs 
for  the  Kotlik/New  Airport.  The  new 
approaches  are  (1)  Area  Navigation- 
Global  Positioning  System  (RNAV  GPS) 
Runway  2  original,  and  (2)  RNAV  (GPS) 
Rvmway  20  original.  New  Class  E 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  within 
a  7.3  mile  radius  of  the  KoUik/New 
Airport  is  established  by  this  action, 
hiterested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  have  been 
received,  thus,  the  rule  is  adopted  as 
proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9L,  Airspace  Designations 
and  Reporting  Points,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  revoked  and  revised 
subsequentiy  in  the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Kotlik, 
Alaska.  This  additional  Class  E  airspace 
was  created  to  accomodate  aircraft 
executing  new  SIAPs  and  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  for  IFR  operations  at  Kotlik/ 
New  Airport,  Kotlik,  Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  \mder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  ntunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003.  and  effective 
September  16,  2003,  is  amended  as 
follows: 


Paragraph  6005   0ass  E  airspace  extending 
upward  from  700  feet  or  more  above  ttte 
surface  of  the  earth. 


AALAKE5    Kotlik.  AK  [New] 

Kotlik/New  Airport,  AK 
(Lat.  eS'Ol'SO"  N.;  long.  163"'31'58''  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.3-niile 

radius  of  the  Kotlik/New  Airport. 

***** 

Issued  in  Anchorage,  AK,  on  October  27, 
2003. 

Trent  S.  Cununings, 

Manager,  Air  Traffic  Division.  Alaskan 
Region. 

[FR  Doc.  03-28821  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15694;  Airspace 
Docket  No.  03-AAL-12] 

Establishment  of  Class  E  Airspace; 
Chevalc,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Chevak,  AK  to  provide 
adequate  controlled  airspac^o  contain 


aircraft  executing  two  new  Standard 
Instrument  Approach  Procedures 
(StAP).  This  Rule  results  in  new  Class 
E  airspace  upward  from  700  feet  (ft.) 
above  the  surface  at  Chevak.  AK. 
EFFECTIVE  DATE:  0901  UTC,  February  19. 
2004. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
E>enil. Bergt® faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at . 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  August  11,  2003,  the 
FAA  proposed  to  revise  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  create  new  Class  E  airspace 
upward  from  700  ft.  above  the  surface 
at  Chevak,  AK  (68  FR  47515).  The  action 
was  proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 
aircraft  while  executing  two  new  SIAPs 
for  the  Chevak  Airport.  The  new 
approaches  are  (1)  Area  Navigation- 
Global  Positioning  System  (RNAV  GPS) 
Rimway  14  original,  and  (2)  RNAV 
(GPS)  Runway  32  original.  New  Class  E 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  within 
a  6.3-mile  radius  of  the  Chevak  Airport 
excluding  that  airspace  within  the 
Hooper  Bay,  Alaska  Class  E  eiirspace 
area  is  established  by  this  action. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  public  comments  have  been 
received,  thus,  the  rule  is  adopted  as 
proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datiun  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9L,  Airspace  Designations 
and  Reporting  Points,  dated  September 
2.  2003.  and  effective  September  16. 
20Q3,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  revoked  and  revised 
subsequenUy  in  the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Chevak, 
Alaska.  This  additional  Class  E  airspace 
was  created  to  accomodate  aircraft 
executing  new  SIAPs  and  wrill  be 
depicted  on  aeronautical  charts  for  pilot 
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reference.  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  for  IFR  operations  at  Chevak 
Airport,  Chevak,  Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smeill  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as. follows: 

Anthority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  aliove  the 
surface  of  the  aarth. 


AALAKE5    Chevak,  AK  [New] 

Chevak  Airport,  AK 
(Lat.  ei'Sl'Ol'N.,  long,  les-ss'oi"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Chevak  Airport  excluding  that 


V   1 


airspace 
E  Airspao  i 


thin  the  Hooper  Bay,  Alaska  Class 
area. 


*  *  * 


Issued  i  1  Anchorage,  AK,  on  October  27 
2003. 
Trent  S. 
Manager, 
Region. 
(FR  Doc. 

BILUNG 


C  iinunings, 

Mr  Traffic  Division,  Alaskan 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Ran  206 

Investlgitions  Relating  to  Global  and 
Bilateral  jSafeguard  Actions,  Market 
Disruptidn,  Trade  Diversion,  and 
Review  <  f  Relief  Actions 


AGENCY: 

Commis^on 


ACTION 

comments 


nternational  Trade 
ion. 

Ihterim  rules  with  request  for 


SUIMMARY;  The  United  States 
Internatii  >nal  Trade  Commission 
(Commis  sion)  amends  its  interim  Rules 
of  Practic  e  and  Procedure  for 
investiga  ions  relating  t<^lleged  market 
disruptio  n  from  imports  from  China. 
These  an  endments  are  necessary  to 
respond  o  exigencies  created  by 
statutory  time  constraints  and  to  address 
concerns  created  by  the  existing  rules. 
The  intei  ded  effect  of  the  amendments 
is  to  reso  ve  concerns  created  by  the 
existing  i  ules,  codify  actual  Commission 
practice,  and  provide  consistency  in  and 
greater  tr  msparency  regarding  the 
subject  C  ammission  investigations. 
DATES:  E  fective  Date:  These 
amendm^  ;nts  are  effective  as  of 
Novemb*  r  19,  2003,  but  do  not  apply  to 
petitions  filed  on  or  before  the  effective 
date  or  t(  investigations  in  progress  as 
of  the  eff  jctive  date. 

Comm  !nt  Date:  The  deadline  for  filing 
written  c  amments  on  the  amendments 
is  5:15  p  [K.  on  January  20,  2004.  The 
commen  s  must  arrive  at  the  address 
listed  be  ow  by  that  deadline  in  order  to 
receive  c  jnsideration  by  the 
Commiss  ion  and  its  staff.  See  sections 
201.3  and  201.8  of  the  Commission's 
Rules  of  'ractice  and  Procedure  (19  CFR 
201.3  and  201.8). 

ADDRESS  IS:  A  signed  original  and  3 
copies  ol  each  set  of  comments  on  these 
amendm  mts  to  the  Commission's  rules, 
along  wi  h  a  cover  letter,  should  be 
submitte  i  by  mail  or  hand-delivery  to 
Marilyn  I.  Abbott,  Secretary,  United 
States  In  emational  Trade  Commission, 
500  E  Stieet,  SW.,  Room  112, 
Washing  on,  DC  20436.  Conunents  may 


be  submitted  electronically  to  the  extent 
provided  by  section  201.8  of  the 
Commission's  rules,  as  amended  at  67 
FR  68063  (Nov.  8,  2002)  and  68  FR 
32971  (June  4,  2003). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Gearhart,  Esq.,  Office  of  the 
General  Counsel,  United  States 
International  Trade  Commission, 
telephone  202-205-3091.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commissiou  also  may  be 
obtained  by  accessing  its  Internet  server, 
h  ttp  -.11  www.  usitc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
preamble  below  is  designed  to  assist 
readers  in  understanding  the  interim 
amendments  the  Commission  is  making 
to  its  Rules  of  Practice  and  Procedure  in 
part  206.  The  preamble  begins  with  a 
discussion  of  the  backgroimd  of  the 
rulemaking,  then  explains  why  an 
interim  rulemaking  procedure  was 
adopted,  provides  a  section-by-section, 
analysis  of  the  interim  amenchnents, 
and  ends  with  al^gulatory  analysis 
addressing  government-wide  statutes 
and  issuances  on  rulemaking.  The 
Commission  encoiu'ages  members  of  the 
public  to  comment — in  addition  to  any 
other  connnents  they  wish  to  make 
regarding  the  amendments — on  whether 
the  amendments  are  in  language  that  is 
sufficiently  plain  for  users  of  the  rules 
to  understand. 

Background 

Section  421(b)  of  the  Trade  Act  of 
1974,  as  amended,  requires  the 
Commission  to  investigate,  in  specified 
circumstances,  "to  determine  whether 
products  of  the  People's  Republic  of 
China  are  being  imported  into  the 
United  States  in  such  increased 
quantities  or  under  such  conditions  as 
to  cause  or  threaten  to  cause  market 
disruption  to  the  domestic  producers  of 
like  or  directly  competitive  products." 
The  circumstances  that  mandate  the 
initiation  of  an  investigation  include  the 
filing  of  a  petition  by  an  entity, 
including  a  trade  association,  firm, 
certified  or  recognized  union,  or  group 
of  workers,  which  is  representative  of  an 
industry. 

Public  Law  106-286, 114  Stat.  880, 
which  added  section  421  to  the  Trade 
Act,  was  signed  by  the  President  on 
October  10,  2000.  The  Commission 
promulgated  interim  rules  for  petitions 
and  investigations  under  section  421, 
which  are  set  forth  in  part  206,  subparts 
A  and  E,  of  the  Commission's  Rules  of 
Practice  and  Procedure.  See  67  FR  8183 
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(Feb.  22,  2002)  and  67  FR  38614  (June 
5,  2002). 

The  Commission  has  completed  three 
such  investigations  to  date.  See  68  FR 
48938  (Aug.  15,  2003),  68  FR  8926  (Feb. 
26,  2003),  and  67  FR  69557  (Nov.  18. 
2002).  A  fourth  investigation  is  in 
progress.  See  68  FR  54010  (Sept.  15, 
2003).  Each  investigation  was  initiated 
in  response  to  a  petition.  The 
Commission's  experiences  with  those 
petitions  and  investigations  have  led  it 
to  conclude  that  provisions  of  the 
interim  rules  should  be  revised  without 
delay. 

The  Procedure  for  Adopting  the  Interim 
Amendments 

The  Commission  ordinarily 
promulgates  amendments  to  the  Code  of 
Federal  Regulations  in  accordance  with 
the  rulemaking  procedure  in  section  553 
of  the  Administrative  Procedm^  Act 
(APA)  (5  U.S.C.  553).  That  procedure 
entails  publishing  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  that 
solicits  public  comment  on  the 
proposed  amendments,  considering  the 
public  comments  in  deciding  on  the 
final  content  of  the  amendments,  and 
publishing  the  final  amendments  at 
least  30  days  prior  to  their  effective 
date.  In  this  instance,  however,  the 
Commission  is  amending  its  rules  in  19 
CFR  part  206  on  an  interim  basis, 
effective  upon  publication  of  this  notice 
in  the  Federal  Register. 

The  Commission's  authority  to  adopt 
interim  amendments  without  following 
all  steps  listed  in  section  553  of  the  APA 
is  derived  from  section  335  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1335)  and  section 
553  of  the  APA. 

Section  335  of  the  Tariff  Act 
authorizes  the  Commission  to  adopt 
such  reasonable  procedures,  rules,  and 
regidations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties.  The 
Commission  has  determined  that  the 
need  for  interim  rulemaking  is  clear  in 
this  instance.  Section  421  of  the  Trade 
Act  requires  the  Commission  to  evaluate 
the  petition,  institute  the  requested 
investigation,  conduct  a  hearing, 
compile  an  investigative  record,  and 
make  the  required  determination(s)  in 
each  investigation  "at  the  earliest 
practicable  time"  but  no  later  than  the 
prescribed  deadline.  Rulemaking  is 
essential  for  orderly  administration  and 
compliance  with  the  duties, 
responsibilities,  and  deadlines  imposed 
by  section  421. 

Section  553(b)  of  the  APA  allows  an 
agency  to  dispense  with  publication  of 
a  notice  of  proposed  rulemaking  when 
the  following  circumstances  exist:  (1) 
The  rules  in  question  are  interpretive 
rules,  general  statements  of  policy,  or 


rules  of  agency  organization,  procedure 
or  practice;  or  (2)  the  agency  for  good 
cause  finds  that  notice  and  public 
comment  on  the  rules  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  the  agency  incorporates 
that  finding  and  the  reasons  therefor 
into  the  rules  adopted  by  the  agency. 

In  this  instance,  the  Commission  has 
determined  that  the  requisite 
circiunstances  exist  for  dispensing  with 
the  notice,  comment,  and  advance 
publication  procedxire  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b)  exemption  from 
publishing  a  notice  of  proposed 
rulemaking  that  solicits  public 
comment,  the  Commission  finds  that  the 
interim  amendments  to  part  206  are 
"agency  rules  of  procedine  and 
practice." 

In  light  of  the  statutory  time 
constraints  for  an  investigation  imder 
section  421(b),  the  petitioner  and  the 
petition  must  serve  as  primary  sources 
of  information  in  each  investigation 
based  on  a  petition.  The  current  rules  do 
not  require  the  petition  to  provide 
certain  information  that  is  critical  for 
the  commencement  of  key  investigative 
activity  such  as  the  preparation  and 
issuance  of  Commission  questionnaires 
and  the  verification  of  allegations  set 
forth  in  the  petition.  As  a  result,  the 
issuance  of  questionnaires  and  the 
verification  process  have  been  delayed 
and  petitioners  have  been  forced  to 
compile  and  provide  the  necessary 
information  on  an  expedited  basis  after 
the  petition  was  filed  and  the  statutory 
period  for  completing  the  investigation 
had  begun  to  run. 

Experience  also  has  shown  that  there 
is  a  need  for  greater  clarity  regarding  (1) 
the  petitioner's  service  of  public  and/or 
nonconfidential  copies  of  the  petition 
on  other  parties  to  the  investigation,  (2) 
limitations  on  the  content  of  written 
comments  filed  by  parties  following 
submission  of  their  post-hearing  briefs, 
and  (3)  the  closing  of  the  investigative 
record. 

The  facts  and  circumstances 
described  above  make  it  necessary  for 
the  Commission  to  amend  the  existing 
rules  without  delay.  Hence,  it  would  be 
impracticable  for  the  Commission  to 
publish  a  notice  of  proposed 
rulemaking,  and  to  consider  any 
comments  received  in  response  to  the 
notice,  prior  to  making  the  necessary 
rule  changes. 

Section  553(d)(3)  of  the  APA  allows 
an  agency  to  dispense  with  the 
publication  of  notice  of  final  rules  at 
least  thirty  days  prior  to  their  effective 
date  if  the  agency  finds  that  good  cause 
exists  for  not  meeting  the  advance 


publication  requirement  and  the  agency 
publishes  that  finding  along  with  Uie 
rules.  The  Commission  finds  that  the 
facts  and  circiunstances  described  above 
also  constitute  good  cause  for  the 
purpose  of  invoking  that  exemption. 

Tne  Commission  recognizes  that 
'interim  amendments  to  the  rules  should 
not  respond  to  anything  more  than  the 
exigencies  created  by  the  aforesaid  facts 
and  circumstances.  Each  amendment  set 
forth  in  this  notice  accordingly  does  one 
or  more  of 'the  following:  (1)  Addresses 
a  concern  regarding  the  existing  rule 
specifying  the  required  content  of  a 
petition  under  section  421(b)  of  the 
Trade  Act;  (2)  provides  clarity  about  the 
petitioner's  obligation  to  serve  copies  of 
the  petition  on  other  parties  to  the 
investigation,  the  appropriate  content  of 
written  comments  filed  after  submission 
of  the  post-hearing  briefs,  and  the 
closing  of  the  investigative  record;  or  (3) 
resolves  a  matter  not  adequately 
addressed  in  the  ciurent  rules,  such  as 
the  deadline  for  the  petitioner  to  serve 
copies  of  the  petition  on  other  parties  to 
the  investigation  following  notification 
by  the  Secretary  to  the  Commission  of 
acceptance  of  an  administrative 
protective  order  application  or  issuance 
of  a  service  list  and  amendment  thereto. 

The  Commission  will  replace  the 
interim  rules  in  part  206  with  final  rules 
promulgated  in  accordance  with  the 
notice,  comment,  and  advance 
publication  procedure  prescribed  in 
section  553  of  the  APA  after  taking  into 
account  (1)  all  comments  received  in 
response  to  the  interim  rules  as 
originally  adopted  (see  67  FR  8183).  (2) 
any  comments  received  in  response  to 
the  amendments  set  forth  in  this  notice, 
and  (3)  the  experience  acquired  in  all 
investigations  under  section  421(b]  that 
are  condiicted  prior  to  commencement 
of  the  APA  procedure  for  final 
rulemaking. 

Section-by-Section  Analysis  of  the 
Interim  Amendments 

Section  206.44 

Paragraphs  (a)-(i)  of  section  206.44 
list  the  required  content  of  a  petition  for 
an  investigation  under  section  421(b)(1) 
of  the  Act.  The  Commission  amends 
section  206.44  by  making  substantive 
and/or  technical  revisions  to.existing 
paragraphs  (a),  (c),  (j),  and  (i)  and 
adding  a  new  paragraph  (j). 

Paragraph  (a).  Paragraph  (a)  of  section 
206.44  imposes  the  basic  requirement 
that  the  petition  must  provide  specific 
information  to  support  the  claim  that 
products  of  the  People's  Republic  of 
China  are  being  impoi^d  into  the 
United  States  in  such  increased 
quantities  or  under  such  conditions  as 
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to  cause  or  threaten  to  cause  market 
disruption  to  the  domestic  producers  of 
like  or  directly  competitive  products. 
Paragraph  (a)  also  states  that  each 
petition  should  provide  the  information 
specified  in  paragraphs  (a)  through  (i) — 
i.e.,  a  product  description  and 
infcnmation  about  representativeness, 
imports,  domestic  production,  injiuy  or 
threat  of  injury,  cause  of  injury,  critical 
circiunstances,  the  relief  sought  and  the 
piupose  thereof — to  the  extent  that  such 
information  is  reasonably  available  to 
the  petitioner  with  due  diligence. 

The  Commission  redesignates  the 
current  paragraph  (a)  as  paragraph 
(al(l].  The  Commission  adds  a  new 
paragraph  (a)(2]  that  requires  an 
additional  certification  if  the  petition 
fails  to  include  any  data  or  information 
that  is  required  by  a  provision  of  section 
206.44  that  applies  to  a  petition  for  an 
investigation  under  section  421(b)(1)  of 
the  Act.  In  such  a  case,  the  new 
paragraph  (a)(2)  will  require  the  petition 
to  include  a  certification  that  the 
missing  information  was  not  reasonably 
available  to  the  petitioner.  The 
Commission  intends  for  the  additional 
certification  to  impress  upon  each 
petitioner  the  importance  of  exercising 
due  diligence  to  compile  and  submit  the 
,  information  specified  in  section  206.44 
to  the  extent  that  the  information  is 
reasonably  available  to  the  petitioner. 

The  Commission  also  amends 
paragraph  (a)  of  section  206.44  to  make 
technical  revisions.  Paragraph  (a) 
contains  two  references  to  "paragraphs 
(bMi)."  Because  the  Commission  is 
adding  a  new  paragraph  (j)  to  section 
206.44  (as  discussed  below),  the 
Commission  changes  the  reference  from 
"paragraphs  (b)-(i)"  to  "paragraphs  (b)- 

(j)." 

Paragraph  (c).  A  petition  for  an 
investigation  under  section  421(b)(1)  of 
the  Act  must  be  filed  by  an  entity 
described  in  19  U.S.C.  2252(a)— that  is,  - 
an  entity,  including  a  trade  association, 
firm,  certified  or  recognized  imion,  or 
group  of  workers,  which  is 
representative  of  ah  industry.  To  enable 
the  investigative  staff  to  promptly  verify 
the  information  that  the  petition 
provides  to  comply  with  paragraph  (c) 
of  section  206.44,  the  Conunission 
revises  paragraph  {c){l)  to  require  the 
petition  to  include  the  name  and 
telephone  number  of  a  contact  person 
for  each  producer  that  is  represented  in 
the  petition  or  that  employs  or 
previously  employed  workers 
represented  in  the  petition.  The 
Commission  also  revises  paragraph 
(c)(3)  to  require  the  petition  to  provide 
the  name  and  telephone  number  of  a 
contact  person  for  each  other  producer 
of  the  domestic  product  known  to  the 


petition!  sr.  Requiring  the  aforesaid 
informa  ion  to  be  set  forth  in  the 
petition  will  expedite  the  Commission's 
gatherin ;  of  information.and  relieve  the 
petitioni  ir  from  having  to  provide  it  on 
an  expedited  basis  after  the  petition  is 
filed. 

New  1  aragraph  (j).  Much  of  the 
informa  ion  that  will  be  critical  in 
helping  the  Commission  make  the 
required  determination(s)  in  an 
investig  ition  imder  section  421(b)(1)  of 
the  Trac  e  Act  is  obtained  from 
responsf  s  to  Commission 
questiodnaires.  The  Commission  seeks 
to  issue  :he  questionnaires  as 
expediti  ausly  as  possible.  However, 
Commis  sion  staff  cannot  complete  the 
drafting  !of  questionnaires  or  mail  them 
until  it  Has  compiled  certain 
informa  ion  about  the  subject  products 
and  the  lames  and  addresses  of 
domestii ;  and  foreign  producers, 
importei  s,  and  purchasers  believed  to 
have  inf  irmation  relevant  to  the 
investigi  ition.  Section  206.44  does  not 
current!  r  require  the  petition  to  provide 
such  inf  jrmation. 

The  C  jmmission  accordingly  adds  a 
new  par  igraph  (j)  to  section  206.44. 
Paragraj  h  (j)(l)  requires  the  petition  to 
include  the  name,  address,  and 
telephoi  e  number  of  each  U.S.  importer 
and  pro(  lucer  in  China  of  the  products 
under  in  vestigation.  Paragraph  (j)(3) 
requires  the  petition  to  furnish  the 
name,  a(  Idress,  primary  contact  person, 
and  tele  )hone  number  for  each  of  the  10 
largest  p  urchasers  of  each  domestic 
produce  r  represented  in,  or  that 
employs  or  formerly  employed  workers 
represer  ted  in,  the  petition.  The 
Commia  jion  believes  that  the 
informa  ion  required  by  paragraphs 
(j)(l)  ani   (j)(3)  should  be  readily 
availabl  s  to  petitioner(s)  from  its  (their) 
own  rec  jrds,  public  sources,  or  other 
sources. 

New  I  aragraph  (j)  of  section  206.44 
include!  a  paragraph  (j)(2)  that  requires 
the  petil  ion  to  provide  a  detailed 
descript  on  of  each  product  for  which 
the  petil  ioner  wants  the  Commission  to 
seek  pri  ;ing  information  in  its 
questioi  naires  and  an  explanation  of 
why  the  petitioner  believes  the 
Commis  sion  should  collect  pricing 
informa  ion  for  that  product. 

The  C  3mmission  believes  that  having 
the  info:  mation  specified  in  paragraphs 
(j)(l),  (j)  2),  and  (j)(3)  should  enable  the 
investig  itive  staff  to  prepare  and  mail 
the  Coni  mission  questionnaires 
sooner-  -which,  in  turn,  would  give  the 
recipien  ts  more  time  to  respond  and 
give  the  staff,  the  Commission,  and 
authorised  representatives  of  parties  to 
the  investigation  more  time  to  evaluate 
the  responses. 


The  new  paragraph  (j)  also  includes  a 
paragraph  (j](4)  that  requires  the 
petition  to  furnish  information  to 
support  each  allegation  of  a  lost  sale  or 
lost  revenue.  The  required  supporting 
information  includes  the  date,  value, 
and  product  quantity  of  each  such 
alleged  loss.  It  also  includes  the  name 
of  the  company  that  lost  the  sale,  the 
name  of  the  customer  involved,  and  the 
name  of  the  company  that  captured  the 
sale  or  whose  competition  resulted  in 
the  lost  revenue,  and  company 
addresses,  contact  persons,  and 
telephone  numbers.  The  Commission 
believes  that  reqiuring  the  petition  to 
provide  such  information  will  facilitate 
staff  verification  of  the  allegation  and 
will  relieve  the  petitioner  of  the  burden 
of  having  to  furnish  the  information  on 
a  expedited  basis  after  the  petition  is 
filed. 

Current  Paragraph  (j).  Having 
amended  section  206.44  by  adding  a 
new  paragraph  (j)  as  discussed  above, 
the  Commission  redesignates  the 
current  paragraph  (j)  as  paragraph  (k). 

The  Creation  of  a  New  Section  206.44a 

The  Commission  further  amends  Part 
206  of  its  Rules  of  Practice  and 
Procedure  by  adding  a  new  section 
206.44a  to  establish  special  rules  for 
investigations  imder  section  421(b)  of 
the  Trade  Act. 

Paragraph  (a)  of  the  new  section 
206.44a  addresses  the  petitioner's 
obligation  to  serve  confidential  and/or 
public  copies  of  the  petition  on  other 
parties  to  the  investigation  and  provides 
for  earlier  service  of  the  petition.  The 
Commission  intends  for  paragraph  (a)  to 
provide  clarity  about  a  matter  not 
adequately  addressed  in  the  ciuient 
rules,  namely  the  deadline  for  the 
petitioner  to  serve  copies  of  the  petition 
on  other  parties  to  the  investigation 
following  notification  by  the  Secretary 
of  approval  of  an  application  for 
disclosure  imder  an  administrative 
protective  order,  before  establishment  of 
a  service  list;  the  deadline  for  such 
service  upon  notification  of  the 
establishment  of  a  service  list;  and  the 
deadline  for  such  service  upon 
notification  of  an  amendment  of  the 
service  list. 

Paragraph  (b)  of  the  new  section 
206.44a  addresses  the  submission  of 
written  comments  by  parties  after 
submission  of  their  post-hearing  briefs. 
The  Conunission  adopts  this  paragraph 
to  provide  greater  clarity  on  the  issue  of 
when  the  record  closes.  The 
Conunission  also  intends  for  paragraph 
(b)  to  have  the  effect  of  preventing  the 
recurrence  of  a  problem  that  occurred  in 
a  recently  completed  investigation, 
namely,  a  party's  inclusion  of  new 
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infonnation  in  written  comments 
submitted  after  the  post-hearing  briefs 
-  were  filed.  Paragraph  (b)  is  similar  to 
section  207.30(b)  of  the  Commission's    • 
Rules  of  Practice  and  Procedure  (19  CFR 
207.30(b)),  which  governs  parties' 
written  comments  on  new  information 
during  the  final  phase  of  a 
countervailing  duty  investigation  or  an 
antidiunping  duty  investigation  under 
Title  VII  of  the  Tariff  Act  of  1930.  The 
Commission  intends  for  paragraph  (b)  of 
the  new  section  206.44a  to  make  it  clear 
that  a  party  to  an  investigation  under 
section  421(b)  of  the  Trade  Act  should 
not  include  new  information  in 
comments  filed  after  the  submission  of 
its  post-hearing  brief,  unless  the 
Commission  grants  the  party  leave  to  do 
so. 

Regulatory  Analysis 

The  Regulatory  Flexibility  Act 

The  Commission  notes  that  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.J  is  inapplicable  to  this 
rulemaking  because  it  is  not  one  for 
which  a  notice  of  proposed  rulemaking 
is  required  under  section  553(b)  of  the 
APA.  (See  the  discussion  above 
concerning  the  procediue  for  adopting 
the  interim  amendments.) 

Even  if  the  Regulatory  Flexibility  Act 
applied,  the  Commission's  interim 
amendments  to  part  206  are  not  likely 
to  affect  small  entities  in  the  manner 
that  the  Act  is  intended  to  prevent.  The 
interim  amendments  are  agency  rules  of 
procediu-e  and  practice.  Some 
procedures  codified  in  the  amendments 
are  the  same  as  or  substantially  similar 
to  procedures  codified  in  existing  rules 
for  other  types  of  investigations. 
Moreover,  the  Commission  has  no 
reason  to  believe,  at  this  point,  that  a 
large  number  of  the  petitioners  will  be 
'small  entities.  For  those  reasons,  the 
Commission  certifies,  pursuant  to  5 
U.S.C.  605(b),  that  the  interim  rule 
amendments  in  this  notice  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

The  Commission  has  determined  that 
the  interim  amendments  to  part  206  do 
not  meet  the  criteria  described  in 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735,  Oct.  4,  1993)  and  thus  do 
not  constitute  a  significant  regulatory 
action  for  purposes  of  the  Executive 
Order.  As  noted,  they  merely  respond  to 
exigencies  created  by  the  statutory  time 
constraints  and  concerns  created  by  the 
existing  rules.  The  interim  amendments 
to  part  206  will  not  result  in  (1)  an 
aimual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 


costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
assessment  is  required. 

Executive  Order  13132 

The  interim  amendments  to  part  206 
of  the  Commission's  rules  do  not 
contain  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  piu-suant  to 
Executive  Order  13132  (64  FR  43255, 
Aug.  4,  1999). 

The  Unfunded  Mandates  Reform  Act  of 
1995 

The  interim  amendments  to  part  206 
of  the  Commission's  rules  will  not  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  .small 
governments.  Therefore,  no  actions  are 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1501  et  seq.). 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

The  interim  amendments  to  part  206 
of  the  Commission's  rules  are  not  major 
rules  as  defined  by  section  804  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.).  The  interim  amendments  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with/oreign- 
based  companies  in  domestic  and 
export  markets. 

The  Contract  With  America 
Advancement  Act  of  1 996 

The  interim  amendments  to  part  206 
of  the  Commission's  rules  are  exempt 
fi-om  the  reporting  requirements  of  the 
Contract  With  America  Advancement' 
Act  of  1996  (Pub.  L.  104-121)  because 
they  concern  rules  of  agency  procedure 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties. 


List  of  Subjects  in  19  CFR  Part  206 

Administrative  practice  and 
procediue,  investigations. 

■  For  the  reasons  stated  in  the  preamble, 
the  Commission  amends  W  CFR  part  206 
as  follows: 

PART  206— INVESTIGATIONS 
RELATING  TO  GLOBAL  AND 
BILATERAL  SAFEGUARD  ACTIONS, 
MARKET  DISRUPTION,  AND  REVIEW 
OF  REUEF  ACTIONS 

■  1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1335.  2251-2254, 
2451-24513,  3351-3382;  sees.  103.  301-302. 
Pub.  L.  103-465,  108  Stat.  4809. 

■  2.  Amend  §  206.44  by  revising 
paragraph  (a),  revising  paragraphs  (c)(1) 
and  (c)(3),  re-designating  paragraph  (j)  as 
paragraph  (k),  and  adding  a  new 
paragraph  (j),  to  read  as  follows: 

§206.44    Contmit*  of  a  petitton  under 
section  421  (b)  or  (o)  of  ttie  Trade  Act 

(a)  Petitions  under  section  421(b).  (1) 
A  petition  for  reUef  under  section  421(b) 
of  the  Trade  Act  shall  provide  specific 
information  in  support  of  the  claim  that 
products  of  the  People's  Republic  of 
China  are  being  imported  into  the 
United  States  in  such  increased 
quantities  or  under  such  conditions  as 
to  cause  or  threaten  to  cause  market 
disruption  to  the  domestic  producers  of 
like  or  directly  competitive  products.  In 
addition,  such  petition  shall  include  the 
information  described  in  paragraphs  (b) 
through  (j)  of  this  section.  The  petition 
shall  provide  the  information  required 
by  this  paragraph  and  paragraphs  (b) 
through  (j)  of  this  section  to  the  extent 
that  such  information  is  reasonably 
available  to  the  petitioner  with  due 
diligence. 

(2)  If  the  petition  fails  to  provide  any 
item  of  information  specified  in 
paragraphs  (b)  through  (j)  of  this  section, 
the  petition  shall  include  a  certification 
that  such  information  was  not 
reasonably  available  to  the  petitioner. 
***** 

(c)  Representativeness.  Each  petition 
shall  include: 

(1)  The  names  and  street  addresses  of 
the  firms  represented  in  the  petition 
and/or  the  firms  employing  or 
previously  employing  the  workers 
represented  in  the  petition,  the  locations 
of  the  establishments  in  which  each 
such  firm  produces  the  domestic 
product,  and  the  telephone  number  and 
contact  person(s)  for  each  such  firm; 
***** 

(3)  The  names  and  street  addresses  of 
all  other  producers  of  the  domestic 
product  known  to  the  petitioner,  and 
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the  telephone  number  and  contact 
personCs)  for  each  such  producer, 
(j)  Additional  information.  The 
petition  shall  include: 

(1)  The  names  of  all  U.S.  importers 
and  all  producers  in  China  of  the  subject 
merchandise  known  to  petitioner,  and 
the  street  address,  telephone  and  fax 
number,  and  primary  contact  person(s) 
for  each  such  importer  and  producer  in 
China; 

(2)  A  detailed  description  of  each 
product  for  which  the  petitioner 
requests  the  Commission,  to  seek  pricing 
information  in  its  questionnaires,  and 
an  explanation  of  why  the  petitioner 
believes  the  Commission  should  collect 
pricing  information  for  each  such 
product; 

(3)  For  each  domestic  producer 
represented  by  petitioner,  the  company 
names  of  its  10  largest  purchasers,  and 
the  street  address,  telephone  number, 
and  primary  contact  person(s)  for  each 
such  purchaser; 

(4)  For  each  allegation  of  lost  sales 
and/or  lost  revenues,  supporting 
information  with  regard  to  each  such 
alleged  loss,  including  the  name  of  the 
company  represented  by  petitioner  that 
lost  the  sale  or  revenue,  the  name  of  the 
company  that  captured  the  sale  or 
whose  competition  resulted  in  lost 
revenue  (including  company  street 
address,  company  contact  person,  and 
telephone  and  fax  nimibers  for  each 
contact  person),  the  date  and  total  varae 
of  the  lost  sale  or  lost  revenue,  and  the 
total  quantity  of  product  involved  (by 
weight  or  number  of  units). 

(k)  Petitions  under  section  421  (o). 
*         *         *         *         * 

■  2.  Amend  part  206  by  adding  §  206.44a 
to  read  as  follows: 

S  206.44*    Special  rules  for  conducting 
Investigations  under  section  421(b)  of  the 
Trade  Act. 

(a)  Service  of  the  petition.  (l)(i)  The 
Secretary  shall  promptly  notify  a 
petitioner  when,  before  the 
establishment  of  a  service  list  under 
§  206.17(a)(4)  of  this  part,  he  or  she 
approves  an  application  under 
§  206.17(a)(2)  of  this  part  pursuant  to 
§206.47.  When  practicable,  this 
notification  shall  be  made  by  facsimile 
transmission.  The  petitioner  shall  then 
serve  a  copy  of  the  petition,  including 
all  conHdential  business  information,  on 
the  approved  lead  authorized  applicants 
in  accord  with  §  206. 1 7(f)  within  2 
calendar  days  of  the  time  notification  is 
made  by  the  Secretary. 

(ii)  Upon  establishment  and  issuance 
of  the  service  list,  the  petitioner  shall 
serve  the  lead  authorized  applicants 
enimierated  on  the  list  established  by 
the  Secretary  pursuant  to  §  206.17(a)(4) 


that  hav  b  not  been  served  pursuant  to 
paragra:  ih  (a)(l)(i)  of  this  section  within 
2  calen(  ar  days  of  the  establishment 
and  isst  ance  of  the  Secretary's  list. 

(2)  Aa  the  Secretary  adds  new 
authoris  ed  applicants  to  the  service  list 
described  in  paragraph  (a)(1)  of  this 
section,  the  Secretary  shall  notify  the 
petition  sr  and  issue  an  amended  list, 
and  the  petitioner  shall  serve  new  lead 
authoris  ed  applicants  with  a  copy  of  the 

in  the  same  manner  as  under 
ih  (a)(l)(i)  of  this  section. 

(3)  Th  e  petitioner  shall  serve  a  copy 
of  the  n()n-confidential  version  of  the 

on  those  persons  enumerated 
on  the  1;  st  established  by  the  Secretary 
pursuant  to  §  201.11(d)  of  this  chapter 

calendar  days  of  the 
establis  mient  and  issuance  of  the 
Secretai  y's  list,  and  on  any  additional 

within  2  calendar  days  of 
receivin  g  notification  from  the  Secretary 
of  an  an  ended"list. 


petition 
paragra 


(4) 
of  the 


The 


petitioner  shall  attest  service 
petition  by  filing  a  certificate  of 
'  vith  the  Commission. 


service 

(b)  Caanment  on  information.  The 
parties  i  hall_have  an  opportunity  to  file 
commei  its  on  any  information  disclosed 
to  them  after  they  have  filed  their 
posthea  ing  brief.  Comments  shall 
concern  only  such  information,  and 
shall  not  exceed  15  pages  of  textual 
materia  ,  double-spaced  and  on  single- 
sided  St  itionery  measuring  8V2  x  11 
inches.  \  comment  may  address  the 
accurac  r,  reliability,  or  probative  value 
of  such  information  by  reference  to 
informa  :ion  elsewhere  in  the  record,  in 
which  c  ase  the  conmient  shall  identify 
where  ii  1  the  record  such  information  is 
found.  1  Jew  factual  information  and 
argumei  its  based  on  that  information 
shall  be  disregarded.  The  date  on  which 
such  CO  nments  must  be  filed  will  be 
specifie  1  by  the  Commission  when  it 
specifie  5  the  time  that  information  will 
be  disci  Dsed.  The  record  shall  close  on 
the  date  such  comments  are  due,  except 
with  rei  pect  to  changes  in  bracketing  of 
confide:  itial  business  information 
permitti  id  by  §  206.8(c)  of  this  part. 


Issued 


November  13,  2003. 


By  Or<  er  of  the  Commission. 
Marilyn  R.  Ablwtt, 
Secretar  '  to  the  Commission. 
[PR  Doc.  03-28879  Filed  11-18-03;  8:45  am] 
BU.UNG  C  >DE  702(H)2-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

implantation  or  Injectabie  Dosage 
Form  New  Animai  Drugs; 
Dexamethasone  Injection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  - 
Cross  Vetpharm  Group,  Ltd.  The 
ANADA  provides  for  the  veterinary 
prescription  use  of  dexamethasone 
injectable  solution  in  dogs,  cats,  cattle, 
and  horses. 

DATES:  This  rule  is  effective  November 
19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (IffV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluthei@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Cross 
Vetpharm  Group  Ltd.,  Broomhill  Rd., 
Tallaght,  Dublin  24,  Ireland,  filed 
ANADA  200-312  that  provides  for  use 
of  DEXIUM  (dexamethasone)  Solution 
for  the  treatment  of  primary  bovine 
ketosis  and  as  an  anti-inflammatory 
agent  in  dogs,  cats,  cattle,  and  horses. 
Cross  Vetpharm  Group's  DEXIUM 
Solution  is  approved  as  a  generic  copy 
of  Schering-Plough  Animal  Health's 
AZIUM  Solution  2  milligrams,  approved 
imder  NADA  12-559.  The  ANADA  is 
approved  as  of  October  20,  2003,  and 
the  regulations  are  amended  in  21  CFR 
522.540  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
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nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subject  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§522.540    [Amended] 

■  2.  Section  522.540  Dexamethasone 
injection  is  amended  in  paragraph 
(a)(2)(i)  by  removing  "and  059130"  and 
by  adding  in  its  place  ",  059130,  and 
061623". 

Dated:  November  3,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-28872  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  544 

[BOP-1096-F] 

RIN1120-AA92 

Occupational  Education  Programs 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

summary:  In  this  document,  the  Bureau 
of  Prisons  (Biu-eau)  amends  its 
regulations  on  occupational  education 
programs  to  allow  inmates  cinrently 
under  an  order  of  deportation, 
exclusion,  or  removal,  to  participate  in 
Bureau  occupational  education 
programs  if  Biu^au  resources  are 
available  after  participation  by  inmates 
who  will  be  released  within  the  United 
States.  This  rule  also  removes  obsolete 
or  redundant  provisions.  We  intend  this 
amendment  to  help  ensure  that  we 
allocate  available  educational 
opportimities  for  occupational  training 
to  inmates  who  will  be  retmning  to  the 


community  within,  rather  than  outside, 
the  United  States  upon  release. 
DATES:  This  rule  is  effective  "December 
19.  2003. 

ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bmeau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Qiureshi,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  (202) 
307-2105  e-mail  bopruIes@bop.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  published  this  rule  change  as  a 
proposed  rule  on  July  17,  2000  (65  FR 
44401).  We  received  no  comments  on 
the  proposed  rule. 

What  Will  This  Rule  Change  Do? 

This  rule  change  revises  our 
regulations  on  occupational  education 
programs  to  allow  inmates  currentiy 
under  an  order  of  deportation, 
exclusion,  or  removal,  to  participate  in 
Bureau  occupational  education 
programs  if  Biueau  resources  are 
available  after  participation  by  inmates 
who  will  be  released  within  the  United 
States.  This  rule  change  also  removes 
obsolete  or  redundant  provisions. 

The  proposed  rule  wnich  we 
published  on  July  17,  2000,  would  have 
excluded  inmates  under  orders  of 
deportation,  exclusion  or  removal  from 
participation  in  Bureau  occupational 
education  programs.  However,  after 
internal  deliberation,  the  Bureau  has 
determined  that  there  is  a  less  restrictive 
alternative  to  excluding  such  inmates 
from  participation:  We  will  instead 
allow  participation  by  such  inmates  if 
Bureau  resources  are  available  after 
participation  by  inmates  who  will  be 
released  within  the  United  States. 

In  limiting  participation  by  inmates 
under  an  order  of  deportation,  removal, 
or  exclusion  from  consideration,  we 
intend  to  help  ensure  that  available 
educational  opportunities  for 
occupational  training  ordinarily  will  be 
allocated  to  inmates  who  will  be 
returning  to  the  community  within, 
rather  than  outside,  the  United  States 
upon  release. 

Under  these  rules,  regardless  of 
availability  of  resources,  we  may 
consider  an  inmate  or  detainee  currently 
under  an  order  of  deportation, 
exclusion,  or  removal  for  placement  in 
an  occupational  education  progreun  if 
the  Attorney  General  determines  that 
the  inmate  or  detainee  cannot  be 
removed  from  the  United  States  because 
the  designated  country  of  removal  will 
not  accept  his/her  return. 

Under  internal  agency  procedures,  the 
Bureau  of  Immigration  and  Customs 
Enforcement  (BICE,  formerly  the 


Immigration  and  Naturalization  Service) 
is  responsible  for  informing  us  when  an 
inmate/detainee's  designated  country  of 
removal  will  not  accept  his/her  return. 
In  these  regulations,  we  revised  the 
occupational  education  application 
procedures  consistent  with  our  revised 
procedures  for  postsecondary  education 
programs  (see  our  proposed  rule 
published  on  July  17,  2000  at  65  FR 
44399).  We  also  reorganized  the 
provisions  to  remove  obsolete  or 
redundant  provisions  and  improve 
clarity. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  determined  that  certain  rules  are 
part  of  a  category  of  actions  which  are 
not  "significant  regulatory  actions" 
imder  section  3(f)  of  Executive  Order 
12866.  Because  this  rule  falls  within 
that  category,  OMB  did  not  review  it. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
Order  13132,  this  rule  does  not  have 
sufficient  federalism  implications  for. 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
rule  is  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
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annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  empioyment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  meirkets. 

List  of  Subiects  in  28  CFR  Part  544 

Prisoners. 

Hartey  G.  Lappin, 

Director.  Bureau  of  Prisons. 

■  Under  the  rulemaking  authority  vested 
in  the  Attorney  General  in  5  U.S.C. 
552(a)  and  delegated  to  the  Director, 
Bureau  of  Prisons,  we  amend  28  CFR  part 
544  as  follows. 

SUBCHAPTER  C— INSTITimONAL 
MANAGEMENT 

PART  544— EDUCATION 

■  1.  Revise  the  authority  citation  for  28 
CFR  part  544  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621. 
.  3622.  3624,  4001,  4042.  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987).  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039:  28  U.S.G.  509,  510. 

■  2.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Occupational  Education 
Programs 

Sec.        -  ■" 

544.50  Purpose  and  scope. 

544.51  Procedures. 

544.52  Levels  of  Occupational  Education 
Programs. 

Subpart  F— Occupational  Education 
Programs 

§  544.50    Purpose  and  scope. 

The  Bureau  of  Prisons  offers  eligible 
inmates  the  opportunity  under  its 
occupational  education  programs  to 
participate  in  occupational  education 
courses  for  the  pinpose  of  obtaining 
marketable  skills  designed  to  enhance 
post-release  employment  opportunities. 

§544.51    Procedures. 

(a)  Eligibility.  All  inmates  are  eligible 
to  participate-in  an  institution's 
occupational  education  program.  An 
eligible  inmate  must  apply  through  the 
inmate's  imit  team  for  placement 
consideration.  The  unit  team  will 
determine  whether  the  occupational 
education  course  is  appropriate  for  the 
inmate's  apparent  needs. 

Cb)  Special  considerations  for  inmates 
under  orders  of  deportation,  exclusion, 
or  removal:  (1)  Generally,  inmates  under 
orders  of  deportation,  exclusion,  or 


remova  may  participate  in  an 
institut  on's  occupational  education 
prograi*  if  Bureau  resoinces  permit  after 
meeting  the  needs  of  other  eligible 
inmates . 

(2)  In  nates  under  orders  of 
deporta  :ion,  exclusion,  or  removal  who 
the  Att(  rney  General  has  determined 

)e  removed  from  the  United 
States  b  ecause  the  designated  country  of 

will  not  accept  the  inmate's 
return  a  re  exempted  from  the  limitation 
in  paraj  raph  (b){l}  of  this  section,  and 
may  pai  ticipate  in  an  institution's 
occupa!  ional  education  in  the  same 
as  other  eligible  inmates. 
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BILUNG 


Levels  of  Occupational  Education 


manner 

§544.52 
Progranis. 

Occu  jational  education  programs  are 
it  the  certificate  level  and  the 
classroc  m  level.  Each  level  may  include 
foll(  iwing  types  of  training: 
E>  ploratory  Training.  Exploratory 
is  a  study  of  occupations  and 
dustr:  es  for  the  purpose  of  providing 
stuc  ent  with  a  general  knowledge  of 
occ  ipation  and  the  world  of  work, 
t  lan  specific  skill  development. 
M  irketable  Training.  Marketable 
provides  specific  entry-level  or 
advanced  job  skills.  Marketable  training 
ude  "live  work",  that  is.  the 
would  result  in  a  product  or 
aroduced  by  the  inmate  for 
by  the  institution,  FPl, 

agency,  or  community 
Droject. 
A,  tprentice  Training.  Apprentice 
provides  an  inmate  the 
opportunity  to  participate  in  training 
which  I  irepares  the  inmate  for 
employ  ment  in  various  trades  through 
structu]  ed  apprenticeship  programs 
approve  d  at  the  state  and  national  levels 
by  the  I  iireau  of  Apprenticeship  and 
Trainin  5,  U.S.  Department  of  Labor. 


I  se 


anofheii  federal 
service 

(c) 
training 
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CJDE 


DEPAR  TMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFH  Part  544 

[B0P-1I19-F]  -  /" 

RIN1ia»-AA25 

Postsecondary  Education  Programs 
AGENCY:  Bureau  of  Prisons,  Justice. 


ACTION: 


Final  rule. 


SUMMARY:  The  Bureau  of  Prisons 
(Btneai )  finalizes,  without  change,  a 
proposi  id  rule  it  published  on  July  17, 
2000,  a  65  FR  44400  to  exclude  from 


postsecondary  education  programs 
comses  offered  as  part  of  an 
occupational  education  program. 
Occupational  education  programs  are 
"covered  in  separate  Bureau  regulations. 
DATES:  This  rule  is  effective  December 
19,  2003. 

ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Qureshi,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  (202) 
307-2105. 

SUPPLEMENTARY  INFORMATION:  In  this 
document,  the  Bineau  amends  its 
regulations  on  postsecondary  education 
programs  to  exclude  courses  offered  as 
part  of  an  occupational  education 
program,  which  we  cover  in  separate 
Bureau  regulations. 

Under  this  final  rule,  the  inmate  is 
responsible  for  paying  postsecondary 
education  ttiition  costs  either  through 
personal  fluids,  community  resources, 
or  scholarships  available  to  the  inmate. 
We  intend  this  amendment  to  simplify 
the  organization  of  the  Bureau's 
regulations  and  to  conform  with  the 
usual  commimity  standards  of 
government-funded  educational 
opportimities  available  to  the  general 
public. 

We  published  this  rule  change  as  a 
proposed  rule  on  July  17,  2000  (65  FR 
44400).  We  received  two  comments  on 
the  proposed  rule. 

First  Public  Comment 

One  commenter  proposed  that  we 
include  brief  language  in  otir  rule  to 
allow  staff  to  use  the  postsecondary 
education  programs  as  a  sign  of  positive 
adjustment  by  an  inmate,  favorably 
affecting  the  custody  score  on  our 
Custody  Classification  Form. 

The  Bureau  uses  the  Custody 
Classification  Form  to  accinately 
evaluate  and  classify  an  inmate  so  that 
we  can  give  the  inmate  an  appropriate 
secinity  level.  The  Bineau  must 
properly  determine  an  inmate's  security 
level  to  ensine  the  safety  and  security  of 
the  inmate  and  the  institution. 

The  Custody  Classification  Form  that 
the  commenter  refers  to  is  made  up  of 
many  factors  that  staff  can  use  to 
evaluate  the  inmate.  One  of  these  factors 
is  called  "Responsibility 
Demonstrated."  To  illustrate  an  inmate's 
level  of  responsibility,  we  instruct  our 
staff  to  consider  the  inmate's  general 
demeanor  as  reflected  in  peer  group 
associates,  degree  of  program 
involvement,  level  of  dependability,  and 
natine  of  interaction  with  staff  and  other 
inmates. 
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Although  staff  determine  what 
behavior  illustrates  the  inmate's  level  of 
responsibility,  postsecondary  education 
programs  are  not  excluded.  Under 
current  Biu-eau  policy,  staff  may  use 
postsecondary  education  programs  as  a 
sign  of  positive  adjustment  by  an 
inmate,  as  the  commenter  suggests. 
Because  our  current  policy  already 
allows  for  the  commenter's  suggestion, 
and  because  this  is  a  matter  of  internal 
agency  administration,  we  do  not  add 
further  language  to  this  final  rule  on  this 
subject. 

Second  Pdblic  Comment 

The  second  commenter  suggested  that 
we  should  include  language  in  the  rule 
"restricting  refusal  of  postsecondary 
courses  based  solely  on  the  information 
contained  within  the  course  (syllabus  or 
informationed)  text."  The  commenter 
feh  that  "refusal  should  be  limited  to 
courses  that  pose  a  tangible  threat,  such 
as  contact/handling  of  chemicals, 
unauthorized  objects,  or  the  required 
construction  of  unauthorized  *   *   * 
objects.  Except  in  extreme 
circumstances,  a  decision  to  refuse  a 
postsecondary  coiuse  should  not  be 
made  based  solely  on  the  knowledge 
offered  by  a  particular  text." 

Because  of  the  many  different  security 
levels  and  individual  characteristics  of 
oiu-  institutions,  we  afford  ovu  Wardens 
discretion  in  determining  where 
possible  security  risks  might  arise.  The 
Warden  delegates  this  responsibility  to 
the  postsecondary  education 
coordinator,  who,  under  §  544.21(b)  of 
these  regulations,  "determines  that  the 
course  is  appropriate  in  light  of  the 
institution's  need  for  discipline, 
security,  and  good  order." 

If  we  do  what  the  commenter  suggests 
by  articulating  a  imiform  set  of  factors 
for  Wardens  to  consider  when 
determining  whether  or  not  to  allow  an 
inmate  to  take  a  particular  course,  we 
remove  the  Warden's  discretion. 

Also,  because  our  institutions  are 
varied  and  have  individual 
characteristics,  a  uniform  set  of 
guidelines  would  curtail  a  Warden's 
flexibility  in  dealing  with  a  particular 
institution's  unique  situation  or  security 
issue. 

In  addition,  how  a  Warden  makes  the 
decision  to  allow  or  deny  a  particular 
coiuse  is  em  internal,  agency 
administrative  matter.  For  these  reasons, 
we  do  not  add  further  language  to  this 
final  rule  on  this  subject. 

Executive  Order  12866 

The  Director  determined  that  this  nde 
IS  not  a  "significant  regulatory  action" 
under  section  3(f)  of  Executive  Order 
12866,  and  therefore  it  was  not 


reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
Order  13132,  this  rule  does  not  have 
sufficient  federalism  implications  for 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
rule  is  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  MaAdates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  28  CFR  Part  544 

Prisoners. 

Harley  G.  Lappin, 

Director,  Bureau  of  Prisons. 

■  Under  the  rulemaking  authority  vested 
in  the  Attorney  General  in  5  U.S.C. 
552(a)  and  delegated  to  the  Director, 
Bureau  of  Prisons,  we  amend  28  CFR  part 
544  as  follows. 


SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 

■  1.  Revise  the  authority  citation  for  28 
Cro  part  544  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621. 
3622.  3624,  4001.  4042,  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1,  1987),  5006-5024  (Repealed 
October  12.  1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509.  510. 

■  2.  Revise  Subpart  C  as  follows: 

Subpart  C— Postsecondary  Education 
Programs  for  Inmates 

Sec. 

544.20  Purpose  and  scope. 

544.21  Procedures. 

Subpart  C— Postsecondary  Education 
Programs  for  Inmates 

§  544.20    Purpose  and  scope. 

The  Bureau  of  Prisons  offers  inmates 
the  opportimity  under  its  postsecondary 
education  program  to  participate  in 
postsecondary  education  courses 
(courses  for  college  credit  other  than 
those  courses  which  pertain  to 
occupational  education  programs) 
which  have  been  determined  to  be 
appropriate  in  light  of  the  institution's 
need  for  discipline,  security,  and  good 
order.  Participation  in  postsecondary 
education  coiu-ses  which  are  part  of 
occupational  education  programs  is 
governed  by  the  provisions  of  the 
Bureau's  occupational  education 
program  (see  subpart  F  of  this  part). 

§544.21    Procedures. 

(a)  The  Warden  or  designee  must 
appoint  a  postsecondary  education 
coordinator  (ordinarily  an  education 
staff  member)  for  the  institution.  The 
postsecondary  education  coordinator  is 
responsible  for  coordinating  the 
institution's  postsecondary  education 
program. 

(b)  An  inmate  who  wishes  to 
participate  in  a  postsecondary  education 
coiu'se  must  apply  through  the 
postsecondary  education  coordinator.  If 
the  postsecondary  education 
coordinator  determines  that  the  course 
is  appropriate  in  light  of  the 
institution's  need  for  discipline, 
seciuity,  and  good  order,  the  inmate 
may  enroll  provided  that: 

(1)  The  iiunate  meets  eligibility 
requirements  for  the  course  which  have 
been  set  by  the  course  provider, 

(2)  The  iiunate  is  responsible  for 
pa5mient  of  any  tuition  either  through 
personal  fimds,  community  resoiuces, 
or  scholarships  available  to  the  inmate, 
and 
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(3)  The  unit  team  determines  that  the 
course  is  appropriate  for  the  inmate's 
apparent  needs. 

(FR  Doc.  03-28852  Filed  11-18-03;  8:45  am] 
nUJNG  CODE  4410-05-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN 1010-AC93      . 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf- 
Document  Incorporated  by 
Reference— API  RP 14C 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  makes  a 
correction  to  the  final  rule  titled  "Oil 
and  Gas  and  Surphur  Operations  in  the 
Outer  Continental  Shelf — Document 
Incorporated  by  Reference — API  RP 
14C"  that  was  published  August  9,  2002 
(67  FR  51757).  A  portion  of  the  text  in 
30  CFR  250.803(b)  was  inadvertently 
deleted.  This  amendment  will  add  the' 
paragraphs  back  into  the  regulation. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  November  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilbon  Rhome,  Operations  Analysis 
Branch  at  (703)  787-1587. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  supersede 
Section  250.803(b)(7)  paragraphs  (i),  (ii), 
(iii).  and  (iv),  Title  30  of  the  CFR,  parts 
200  to  699  inadvertently  deleted. 

Need  for  Correction 

^s  published,  the  final  regulations 
contain  deletions  that  need  to  be 
reinstated. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements,  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves,  Penalties,  Pipelines,  Public 
lands — mineral  resources,  Public  lands- 
rights-of-way.  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production,  Sulphur 
exploration,  Surety  bonds. 


Correct  on  of  Publication 

T 

■  Accol  dingly,  30  CFR  Part  250  is 
correcte  d  by  making  the  following 
correct!  ig  amendment: 

PART  ^iO— OIL  AND  GAS  AND 
SULPH  JR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 


■  l.Th« 
continu  3s 


Autho  ity:  43  U.S.C.  1331,  et  seq. 


■  2.  In  I 
to  read 


250.803,  revise  paragraph  (b)(7) 
IS  follows: 


authority  citation  for  part  250 
to  read  as  follows: 


§  250.801     Additional  production  system 
requirenjents. 

*         * 

(b)(7)  Gas  compressors.  You  must 
equip  c(  impressor  installations  with  the 
followii  g  protective  equipment  as 
require<  in  API  RP  14C,  Sections  A4 
and  A8  incorporated  by  reference  as 
specifiel  in  §250.198). 

(i)  A  :  'ressure  Safety  High  (PSH),  a 
Pressun  i  Safety  Low  (PSL),  a  Pressure 
Safety  \  alve  (PSV),  and  a  Level  Safety 
High  (L  >H),  and  an  LSL  to  protect  each 
intersta  ;e  and  suction  scrubber. 

(ii)  A  Temperature  Safety  High  (TSH) 
on  each  compressor  discharge  cylinder. 

(iii)  T  le  PSH  and  PSL  shut-in  sensors 
and  LSI  [  shut-in  controls  protecting 
compre  sor  suction  and  interstage 
scrubbe  -s  shall  be  designated  to  actuate 
automat  ic  shutdown  valves  (SDV) 
located  in  each  compressor  suction  and 
fuel  gas  line  so  that  the  compressor  unit 
and  the  associated  vessels  can  be 
isolatec  from  all  input  sources.  All 
automai  ic  SDV's  installed  in  compressor 
suction  uid  fuel  gas  piping  shall  also  be 
actuate*  by  the  shutdown  of  the  prime 
mover.  Jnless  otherwise  approved  by 
the  Disyict  Supervisor,  gas — well  gas 
affected  by  the  closure  of  the  automatic 
SDV  onia  compressor  suction  shall  be 
divertec  to  the  pipeline  or  shut  in  at  the 
wellhea  i. 

(iv)  A  blowdown  valve  is  required  on 
the  disc  barge  line  of  all  compressor 
installa  ions  of  1,000  horsepower  (746 
kilowat  s)  or  greater. 

***** 

Dated:  October  30,  2003. 
Rebecca  W.  Watson, 

Assistan '  Secretary — Land  and  Minerals 

Managei  nent. 

[FR  Doc.  03-28869  Filed  11-18-03;  8:45  am] 

BILLING  C  >DE  4310-MR-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

BIN  0720-AA85 

TRICARE;  Changes  included  In  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2003  (NDAA-03) 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
contains  several  provisions  found  in  the 
NDAA-03,  Public  Law  107-314,  signed 
on  December  2,  2002.  Specifically  this 
rule  addresses  eliminating  the 
requirement  for  TRICARE 
preauthorization  of  inpatient  mental      , 
health  care  for  Medicare-eligible 
beneficiaries  where  Medicare  is  primary 
payer  and  has  already  authorized  the 
care  using  Medicare  certification  of 
individual  professional  providers  as 
sufficient  documentation  to  also  certify 
individual  professional  providers  under 
TRICARE;  and  expanding  the  TRICARE 
Dental  Program  (TDP)  eligibility  for 
dependents  of  deceased  members. 
Public  comments  are  invited  and  will  be 
considered  for  possible  revisions  to  the 
final  rule. 

DATES:  This  rule  is  effective  November 
19,  2003.  The  effective  date  for  the  32 
CFR  199.4(a)(12)(ii)(E){2)  is  October  1, 
2003.  The  effective  date  for  32  CFR 
199.13(c){3)(ii)(E)(2)  is  December  2, 
2002. 

APPLICABILITY:  The  applicability  date  for 
32  CFR  199.6(c)(2)(v)  is  for  any 
TRICARE  contract  entered  into  on  or 
after  December  2,  2002. 

COMMENTS:  Comments  will  be  accepted 
until  January  20,  2004. 

ADDRESSES:  Forward  comments  to 
Medical  Benefits  and  Reimbursement 
Systems,  TRICARE  Management 
Activity,  16401  East  Centretech 
Parkway,  Aurora,  Colorado  80011-9066. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

N.  Fazzini,  (303)  676-3803  (The 
sections  of  this  rule  regarding 
elimination  of  mental  health 
preauthorization  and  Medicare 
providers  as  TRICARE  providers)  or 
Major  Shannon  Lynch,  (303)  676-3496 
(The  section  of  this  rule  regarding  the 
TRICARE  Dental  Program).  Questions 
regarding  payment  of  specific  claims 
should  be  addressed  to  the  appropriate 
TRICARE  contractor. 

SUPPLEMENTARY  INFORMATION: 
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I.  Elimination  of  Mental  Health  Pre- 
Autfaorization 

Section  701  of  the  NDAA-03 
eliminates  the  preauthorization 
requirement  for  inpatient  mental  health 
where  Medicare  is  primary  payer  and 
has  already  authorized  the  care. 
Currently,  in  situations  were  a  Medicare 
beneficiary,  who  is  also  TRICARE 
eligible,  receives  inpatient  mental 
health  care,  TRICARE  applies  its  rules 
for  preauthorization  even  though 
TRICARE  is  not  the  primary  payer.  The 
language  found  infection  701  of  the 
NDAA-03  changes  the  way  we  currently 
operate.  Once  this  change  is 
implemented.  Medicare  beneficiaries 
who  are  also  TRICARE  eligible,  will 
follow  Medicare's  rules  until  their 
Medicare  benefit  is  exhausted.  Once  the 
Medicare  benefit  is  exhausted, 
TRICARE's  rules  regarding 
preauthorization  will  apply.  We  expect 
implementation  of  this  change  will 
reduce  providers'  administrative  burden 
as  they  will  no  longer  have  to  obtain  a 
preauthorization  from  TRICARE  until 
the  beneficiary's  Medicare  benefit  is 
exhausted.  It  will  edso  reduce  the 
biurden  on  our  contractors  as  they  will 
be  required  to  obtain  preauthorization 
only  after  the  patient's  Medicare 
benefits  are  e^diausted. 

Additionally,  Section  701  of  the 
NDAA-03  continues  our  current  policy 
that  pre-authorization  is  not  required  in 
the  case  of  an  emergency. 

n.  Medicare  Provider  Certification 
Applicable  to  TRICARE  Individual 
Professional  Providers 

Section  705  of  the  NDAA-03  provides 
that  Medicare  certification  of  individual 
professional  providers  shall  be 
considered  sufficient  docimientation  to 
also  certify  authorized  individual 
professional  providers  under  TRICARE. 
When  an  individual  professional 
provider  has  been  certified  by  Medicare 
and  meets  one  of  the  TRICARE 
individual  professional  provider 
categories,  the  Medicare  certification 
shall  be  considered  sufficient 
documentation  to  certify  the  provider 
under  TRICARE. 

Our  contractors  are  currently  in 
compliance  with  this  provision.  By 
accepting  Medicare  certification  as 
sufficient  dociunentation,  TRICARE  has 
reduced  the  administrative  biirden  of 
separately  applying  for  certification 
under  two  federal  health  care  programs. 
While  our  contractors  are  currently  in 
compliance  with  this  provision  this 
interim  final  rule  is  necessary  to  add  the 
statutory  language  to  oni  regulation. 

Section  705  continues  the  current 
TRICARE  policy  of  excluding  providers 


who  are  sanctioned  or  who  have 
program  integrity  violations  under 
Medicare,  TRICARE,  or  other  Federal 
health  programs.  Such  providers  are 
specifically  excluded  as  TRICARE 
providers. 

m.  TRICARE  Dental  Program 

Currently,  eligibility  in  the  TDP 
includes  any  such  dependent  of  a 
member  who  died  while  on  active  duty 
for  a  period  of  more  than  30  days  or  a 
member  of  the  Ready  Reserve  if  the 
dependent  was  enrolled  on  the  date  of 
the  death  of  the  member.  The  exception 
to  this  is  that  the  term  does  not  include 
the  dependent  after  the  end  of  the  three- 
year  period  beginning  on  the  date  of  the 
member's  death.  Section  703  of  the 
NDAA  FY03  TRICARE  changes 
eligibility  in  the  TDP  by  including  any 
such  dependent  of  a  member  who  dies 
while  on  active  duty  for  a  period  of 
more  than  30  days  or  a  member  of  the 
Ready  reserve  if,  on  the  date  of  the 
death  of  the  member,  the  dependent  is 
enrolled  in  dental  benefits  plan  or  is  not 
enrolled  in  such  a  plan  by  reason  of  a 
discontinuance  of  a  former  enrollment 
due  to  transfer  to  a  duty  station  where 
dental  care  is  provided  to  the  member's 
eligible  dependents  imder  a  program 
other  than  that  plan.  The  exception 
remains  that  the  term  does  not  include 
the  dependent  after  the  end  of  the  three- 
year  period  beginning  on  the  date  of  the 
member's  deatb. 

IV.  Regulatory  Profxdures 

Section  801  of  title  5,  United  States 
Code,  and  Executive  Order  12866 
requires  certain  regulatory  assessments 
and  procedures  for  any  major  rule  or 
significant  regidatory  action,  defined  as 
one  that  would  result  in  an  annual  effect 
of  $100  million  or  more  on  the  national 
economy  or  which  would  have  other 
substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  reglilatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  major  rule  under  5  U.S.C. 
801.  It  is  a  significant  regulatory  action 
but  not  economically  significant.  In 
addition,  we  certify  that  this  proposed 
rule  will  not  significantly  afiect  a 
substantial  number  of  small  entities. 
This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  imder  the  provisions  of  E.O. 
12866. 


Paperwork  Reduction  Act 

This  rule,  as  written,  imposes  no   • 
burden  as  defined  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3511).  If,  however,  any  program 
implemented  under  this  rule  causes 
such  a  burden  to  be  imposed,  approval 
thereof  will  be  sought  from  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Act,  prior  to  implementation. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health.  Health  care. 
Health  insurance.  Individuals  with 
disabilities.  Military  personnel. 

■  Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— {AMENDED] 

■  1 .  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

■  2.  Section  199.4  is  amended  by 
revising  paragraph  (a)(12){ii)(A)  and  the 
first  sentence  in  paragraph  (b)(6)(ii)(A) 
and  adding  a  new  paragraph  (a)(12)(ii)(E) 
to  read  as  follows: 

§  199.4    Basic  program  benefits. 

(a)*  *  * 

112)*   *   * 

(ii)  Preadmission  authorization.  (A) 
This  section  generally  requires 
preadmission  authorization  for  all  non- 
emergency inpatient  mental  health 
services  and  prompt  continued  stay 
authorization  after  emergency 
admissions  with  the  exception  noted  in 
paragraph  (a)(12)(ii)  of  this  section.  It 
also  requires  preadmission 
authorization  for  all  admissions  to  a 
partial  hospitalization  program,  without 
exception,  as  the  concept  of  an 
emergency  admission  does  not  pertain 
to  a  partial  hospitalization  level  of  care. 
Institutional  services  for  which  payment 
would  otherwise  be  authorized,  but 
which  were  provided  without 
compliance  with  preadmission 
authorization  requirements,  do  not 
qualify  for  the  same  payment  that  would 
be  provided  if  the  preadmission 
requirements  had  been  met. 
***** 

(E)  Preadmission  authorization  for 
inpatient  mental  health  services  is  not 
required  in  the  following  cases: 

(1)  In  the  case  of  an  emergency. 

[2]  In  a  case  in  which  benefits  are 
payable  for  such  services  under  part  A 
of  title  XVm  of  the  Social  Security  Act 
(42  U.S.C.  1395c  et  seq.)  subject  to 
paragraph  (a)(12)(iii)  of  this  section. 

[3)  In  a  case  of  inpatient  mental  health 
services  in  which  paragraph  (a)(12)(ii)  of 
this  section  applies,  the  Secretary  shall ' 
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.  require  advq|ice  authorization  for  a 
continuation  of  the  provision  of  such 
services  after  benefits  cease  to  be 
payable  for  such  services  under  such 
part  A. 
***** 

(b)*  *  • 

(6)*   *   * 

(iii)  Preauthorization  requirements. 
(A)  With  the  exception  noted  in 
paragraph  (a)(12)(ii)(E)  of  this  section, 
ail  non-emergency  admissions  to  an 
acute  inpatient  hospital  level  of  care 
must  be  authorized  prior  to  the 
admission.  *   *   * 
-  *        *        *        *        * 

■  3.  Section  199.6  is  amended  by  adding 
a  new  paragraph  (c)(2)(v)  to  read  as 
follows: 

§199.6    Authorized  providers. 

***** 

(c)  *   *   * 

(2)  *   *   * 
'  (v)  Subject  to  section  1079(a)  of  title 
10,  U.S.G.,  chapter  55,  a  physician  or 
other  health  care  practitioner  who  is 
eligible  to  receive  reimbursement  for 
services  provided  under  Medicare  (as 
defined  in  section  1086(d)(3)(C)  of  title 
10  U.S.C.,  chapter  55)  shall  be 
considered  approved  to  provide  medical 
care  authorized  under  section  1079  and 
section  1086  of  title  10.  U.S.C,  chapter 
55  unless  the  administering  Secretaries 
have  information  indicating  Medicare, 
TRICARE,  or  other  Federal  health  care 
program  integrity  violations  by  the 
physician  or  other  health  care     " 
practitioner.  That  is,  TRICARE  shall 
-accept  Medicare  certification  of 
providers  who  have  a  like  class  of 
providers  under  TRICARE  .without 
further  authorization  unless  that 
provider  is  under  sanctions  as  stated 
herein.  Providers  without  a  like  class 
(i.e.,  chiropractors)  under  TRICARE 
shall  be  denied. 
*        *        *        *        » 

■  4.  Section  199.13  is  amended  revising 
paragraph  (c)(3)(ii)(E)t2)  to  read  as 
follows: 

§199.13    TRICARE  Dwrtal  Program. 

(c)*  *  * 

(3)*   *   * 

(ii)*  *  * 

(E)*  *  * 

(2)  Continuation  of  eligibility  for 
dependents  of  service  members  who  die 
while  on  active  duty  or  while  a  member 
of  the  Selected  Reserve  or  Individual 
Ready  Reserve.  Eligible  dependents  of 
active  duty  members  while  on  active 
duty  for  a  period  of  thirty-one  (31)  days 
or  more  and  eligible  dependents  of 
Selected  Reserve  or  Individual  Ready 
Reserve  members,  as  specified  in  10 


U.S.C.  l0143  and  10144(b)  respectively, 
if  on  th  B  date  of  the  death  of  the 
membe  r,  the  dependent  is  enrolled  in 
the  TDP,  or  if  not  enrolled  by  reason  of 
a  discontinuance  of  a  former  enrollment 
under  paragraphs  (c)(4)(ii)  and  (c)(4)(iii) 
of  this  $eGtion  shall  be  eligible  for 
continued  enrollment  in  the  TDP  for  up 
to  three  (3)  years  from  the  date  of  the 
member's  death.  This  3-year  period  of 
continued  enrollment  also  applies  to 
dependents  of  active  duty  members  who 
died  w  thin  the  year  prior  to  the 
beginni  ng  of  the  TDP  while  the 
depenc  ents  were  enrolled  in  the 
-TFMDI '.  This  continued  enrollment  is 
not  coE  tingent  on  the  Selected  Reserve 
or  Indi'  'idual  Ready  Reserve  member's 
own  ei^-ollment  in  the  TDP.  Diuing  the 
three-ytear  period  of  continuous 
enrollment,  the  government  will  pay 
both  th }  Government  and  the 
benefic  iary's  portion  of  the  premium 
share. 


Dated  November  12,  2003 

L.M.  By  lum 

Altemaie 
Officer, 

[PR  Doc 
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DEPAF  TMENT  OF  HOMELAND 
SECURITY 

Coast  I  iuard 

33CFF  Part  100 

[CGDOS  -03-175] 

RIN183>-AA08  '■       ^        _       '" 

Special  Local  Regulations  for  Marine 
Events^  Approaches  to  Annapolis 
Harbort  Spa  Creeic  and  Severn  River, 
Annapolis,  MD 

AGENCV:  Coast  Guard,  DHS. 
ACTIONJ  Notice  of  implementation  of 
regulation. 

SUMMAIY:  The  Coast  Guard  is 
implenenting  the  special  local 
regulations  during  the  Eastport  Yacht 
Club  Lights  Parade,  a  marine  event  to  be 
held  December  13,  2003,  on  the  waters 
of  Spa  Creek  and  the  Severn  River  at 
Annap  )lis,  Maryland.  These  special 
local  re  gulations  are  necessary  to 
control  vessel  traffic  due  to  the  confined 
natiu-e  af  the  waterway  and  expected 
vessel  congestion  diuing  the  event.  The 
effect  Will  be  to  restrict  general 
navigal  ion  in  the  regulated  area  for  the 
safety  (if  event  participants,  spectators 
and  vei  sels  transiting  the  event  area. 


DATES:  33  CFR  100.511  will  be  enforced 
from  4:45  p.m.  to  9:15  p.m.  on 
December  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Houck,  Marine  Events 
Coordinator,  Commander,  Coast  Guard 
Activities  Baltimore,  2401  Hawkins 
Point  Road,  Baltimore,  MD  21226-1971, 
(410)  576-2513. 

SUPPLEMENTARY  INFORMATION:  The 
Eastport  Yacht  Club  will  sponsor  a 
lighted  boat  parade  on  the  waters  of  Spa 
Creek  emd  the  Severn  River  at 
Annapolis,  Maryland.  The  event  will 
consist  of  approximately  75  boats 
traveling  at  slow  speed  along  two 
separate  parade  routes  in  Annapolis 
Harbor.  The  participating  boats  will 
range  in  length  from  10  to  90  feet,  and 
each  will  be  decorated  with  holiday 
lights.  In  order  to  ensure  the  safety  of 
participants,  spectators  and  transiting 
vessels,  33  CFR  100.511  will  be 
enforced  for  the  duration  of  the  event. 
Under  provisions  of  33  CFR  100.511, 
vessels  may  not  enter  the  regulated  area' 
without  permission  from  the  Coast 
Guard  Patrol  Commander.  Spectator 
vessels  may  anchor  outside  the 
regulated  area  but  may  not  block  a 
navigable  channel.  Because  these 
restrictions  will  be  enforced  for  a 
limited  period,  they  should  not  result  in 
a  significant  disruption  of  maritime 
traffic. 

In  addition  to  this  notice,  the 
maritime  community  will  be  provided 
extensive  advance  notification  via  the 
Local  Notice  to  Mariners,  marine 
Jnformation  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 

Dated:  October  27,  2003.  ->  _ 

Sally  Brice-O'Hara. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District. 

[FR  Doc.  03-28816  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-04S] 
RIN  1625-AA09 

Drawbridge  Operating  Regulation;  St. 
Croix  River,  Prescott,  Wl 

AGENCY:  Coast  Guard,  DHS. 

action:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
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temporary  deviation  from  the  regulation 
governing  the  operation  of  the 
Burlington  Northern  Railroad 
Drawbridge,  across  the  St.  Croix  River, 
mile  0.2,  at  Prescott,  Wisconsin.  This 
deviation  allows  the  drawbridge  to 
remain  closed  to  navigation  except  upon 
24  hours  notice  to  open  for  28  days  from 
8  a.m.,  November  17,  2003,  until  11:59 
p.m.,  December  14,  2003,  central 
standard  time.  The  deviation  will 
facilitate  maintenance  work  on  the 
bridge  that  is  essential  to  the  continued 
safe  operation  of  the  drawbridge. 
DATES:  This  temporary  deviation  is 
effective  from  8  a.m.,  November  17, 
2003,  until  11:59  p.m.,  December  14, 
2003. 

ADDRESSES:  Materials  referred  to  in  this 
notice  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Commander  (obr),  Eighth  Coast 
Guard  District,  1222  Spruce  Street,  St. 
Louis.  MO  63103-2832,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Wiebusch,  Bridge 
Administrator,  Commander  (obr).  Eighth 
Coast  Guard  District,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832,  (314) 
539-3900,  extension  2378. 

SUPPLEMENTARY  INFORMATION:  The 
Burlington  Northern  Santa  Fe  Railroad 
requested  a  temporary  deviation  on 
October  17,  2003  for  the  operation  of  the 
drawbridge  to  allow  the  bridge  owner 
time  for  preventative  maintenance. 
Presently,  the  draw  opens  on  signal  for 
passage  of  river  traffic;  except  that  from 
December  15  through  March  31,  the 
draw  must  open  on  signal  if  at  least  24 
hours  notice  is  given.  This  deviation 
allows  the  bridge  to  remain  closed  to 
navigation  except  upon  24  hours  notice 
to  open  for  28  days  from  8  a.m., 
November  17.  2003,  until  11:59  p.m., 
December  14,  2003,  Central  Standard 
Time.  Vessels  not  exceeding  the  vertical 
clearance  of  the  drawbridge  may  pass 
under  the  drawbridge  during  repairs. 
There  are  no  alternate  routes  for  vessels 
transiting  through  mile  0.2,  St.  Croix 
River. 

The  Burlington  Northern  Santa  Fe 
Railroad  Drawbridge  provides  a  vertical 
clearance  of  20.4  feet  above  normal  pool 
in  the  closed  to  navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  recreational  watercraft.  In 
order  to  repair  the  bridge  console  and 
associated  electrical  system,  the  bridge 
must  be  kept  inoperative  and  in  the 


closed  to  navigation  position.  This 
deviation  has  been  coordinated  with 
waterway  users.  No  objections  were 
received. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  imder  33  CFR 
117.35. 

Dated:  November  6,  2003. 
Roger  K.  Wiebuitch, 

Bridge  Administrator. 

[PR  Doc.  03-28815  Filed  11-18-03;  8:45  am] 
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DEPARTMErfT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD07-02-160] 
RIN  1625-AA09 

Drawbridge  Operation  Regulation; 
Canaveral  Barge  Canal,  Cape 
Canaveral,  Brevard  County,  FL 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 
the  operating  regulations  of  the  Cbrista 
McAuliffe  Bridge,  SR  3,  across  the 
Canaveral  Barge  Canal  at  Cape 
Canaveral.  Florida.  Under  this  final  rule, 
the  bridge  need  open  only  twice  an  hour 
from  6  a.m.  to  10  p.m.  for  vessel  traffic, 
except  during  the  morning  and  evening 
rush  hours  when  the  bridge  may  remain 
closed  to  facilitate  vehicular  traffic.  The 
rule  will  also  require  the  bridge  to  open 
with  3  hours  notice  from  10:01  p.m.  to 
5:59  a.m.  This  change  will  improve  the 
flow  of  vehicular  traific  without 
significantly  impacting  the  heeds  of 
navigation. 

DATES:  This  rule  is  effective  December 
19,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD07-O2-160]  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Room  432, 
Miami,  FL  33131,  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Bridge  Branch  of 
the  Seventh  Coast  Guard  District 
maintains  the  public  docket  for  this 
rulemaking. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District,  Bridge  Branch,  at 
(305) 415-€743. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  20,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulations;  Canaveral  Barge  Canal, 
Cape  Canaveral,  Brevard  County,  FL,  in 
the  Federal  Register  (68  FR  27504).  We 
received  two  letters  commenting  on  the 
proposed  rule.  No  pubUc  meeting  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Christa  McAuliffe  Bridge,  SR  3, 
across  the  Canaveral  Barge  Canal  is  a 
twin,  double  bascule  leaf  bridge  with  a 
verticsil  clearance  of  21.6  feet  at  mean 
high  water  and  a  horizontal  clearance  of 
90.3  feet.  The  current  operating 
regulations,  published  in  33  CFR 
117.273(a),  provide  for  the  bridge  to 
open  on  signal  from  6  a.m.  to  10  p.m. 
except  that,  from  6:15  a.m.  to  7:45  a.m. 
and  from  3:30  p.m.  to  5:15  p.m., 
Monday  through  Friday,  except  Fedei^ 
holidays,  the  bridge  need  not  open  for 
the  passage  of  vessels.  From  10:01  p.m. 
to  5:59  a.m.,  everyday,  the  bridge  shall 
open  on  signal  if  at  least  three  hours 
notice  is  given  to  the  bridge  tender.  The 
bridge  shall  open  as  soon  as  possible  for 
the  passage  of  public  vessels  of  the 
United  States,  tugs  and  tows  and  vessels 
in  distress.  The  local  residents 
requested  a  change  to  the  current 
operating  schedule  to  ease  the  flow  of 
vehicular  traffic  on  and  off  of  Cape 
Canaveral  through  their  neighborhood. 
On  May  22,  2002,  a  temporary  final  rule 
was  published  in  the  Federal  Register 
(67  FR  35903)  to  facilitate  repairs  to  the 
bridge.  In  pertinent  part,  for  four 
months,  from  8:15  a.m.  to  3  p.m., 
Monday  through  Friday  except  Federal 
holidays,  the  draw  opened  on  the  hour 
and  half  hour  fOr  the  passage  of  vessels. 
This  temporary  change  to  the  bridge 
openings  for  a  limited  time  during  the 
day  met  the  reasonable  needs  of 
navigation  and  improved  the  flow  of 
vehicular  traffic  in  the  neighborhood 
while  facilitating  repairs  to  the  bridge. 
In  addition,  the  difference  between  the 
number  of  bridge  openings  under  the 
temporary  rule  and  the  historical 
nimiber  of  bridge  openings  imder  the 
existing,  permanent  rule  is  minimal.        • 
Accordingly,  based  on  the  results  of  the 
temporary  rule  and  the  minimal 
difference  in  bridge  openings,  the  final 
rule  will  meet  the  reasonable  needs  of 
navigation  on  this  waterway. 
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Discussion  of  Commente  and  Changes 

We  received  two  comments 
concerning  this  rule,  one  from  the 
Florida  Division  of  Historical  Resources, 
which  determined  that  this  rule  did  not 
affect  historical  properties,  and  one 
from  a  concerned  citizen,  which  stated 
that  the  rule  would  not  relieve  vehicular 
traffic  congestion  due  to  the  dynamics 
of  vehicular  traffic  routing  problems  in 
a  nearby  intersection.  While  the 
intersection  in  question  may  contribute 
to  overall  traffic  difficulties,  this  rule 
will  assist  in  easing  traffic  flow  during 
peak  vehicular  hours  of  movement  to 
and  from  Cape  Canaveral. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3{f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assesMnent  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  The  final 
rule  only  slightly  modifies  the  current 
.closure  periods,  from  6:15  a.m.  to  7:45 
a.m.  and  3:30  p.m.  to  5:15  p.m.,  to  6:15 
a.m.  to  8:15  a.m.  and  3:10  p.m.  to  5:59 
p.m.  The  final  rule  also  continues  to 
provide  for  regular  openings,  from  6 
a.m.  to  10  p.m.,  twice  an  hour,  which 
results  in  almost  the  saihe  number  of 
openings  provided  imder  the  existing 
rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
UTS.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 


partici]  ate  in  the  rulemaking  process. 
Small  t  usinesses  may  send  comments 
on  the  I  ctions  of  Federal  employees 
who  en  orce,  or  otherwise  determine 
complii  ince  with.  Federal  regulations  to 
the  Sm  ill  Business  and  Agriculture 
Regulal  ory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulal  Dry  Fairness  Boards.  The 
Ombuc  sman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  toj  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-R3G-FAIR  (1-888-734-3247). 

Collect  on  of  Information 

This  -ule  calls  for  no  new  collection 
of  infoi  mation  under  the  Paperwork 
Reduct  on  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federa  ism 

A  rul  B  has  implications  for  federalism 
under  Executive  Order  13132, 
Federa  ism,  if  it  has  a  substantial  direct 
effect  o  ti  State  or  local  governments  and 
would  I  sither  preempt  State  law  or 
impose)  a  substantial  direct  cost  of 
compli  uice  on  them.  We  have  analyzed 
this  rul  3  under  that  Order  and  have 
determ  ned  that  it  does  not  have 
implies  tions  for  federalism. 

Unfimqed  Mandates  Reform  Act 

Jnfunded  Mandates  Reform  Act 
It2  U.S.C.  1531-1538)  requires 
]  agencies  to  assess  the  effects  of 
scretionary  regulatory  actions.  In 
|ar,  the  Act  addresses  actions 
result  in  the  expenditure  by  a 
State.  Ibcal,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,0f  0,000  or  more  in  any  one  year. 
ThougM  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  bf  this  rule  elsewhere  in  this 
preaml  le. 

Takin;  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  mplications  under  Executive 
Order  :  2630,  Governmental  Actions  and 
Interfei  ence  with  Constitutionally 
Protect  3d  Property  Rights. 

Civil  }i  stice  Reform 

This  rule  meets  applicable  standards 
in  sect:  ons  3(a)  and  3(b)(2)  of  Executive 
Order    2988,  Civil  Justice  Reform,  to 
minim  ze  litigation,  eliminate 
ambigi  ity,  and  reduce  burden. 

Proted  ion  of  Children 

We  1  ave  analyzed  this  rule  under 
Execut  ve  Order  13045,  Protection  of 
Childn  n  from  Environmental  Health 
Risks  a  ad  Safety  Risks.  This  rule  is  not 


an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  ECEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Oder  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  frtim  fu^the^  environmental 
docimientation.  Coast  Guard  categorical 
exclusions  include  the  promulgation  of 
operating  regiilations  for  drawbridges  by 
the  Bridge  Administration  Program. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
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CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

■  2.  §  117.273(a)  is  revised  to  read  as 
follows: 

§  1 1 7.273    Canaveral  Barge  Canal. 

(a)  The  draws  of  the  Christa  McAuliffe 
bridge,  SR  3,  mile  1.0,  across  the 
Canaveral  Barge  Canal  need  only  open 
daily  for  vessel  traffic  on  the  hour  and 
half-hour  from  6  a.m.  to  10  p.m.;  except 
that  from  6:15  a.m.  to  8:15  a.m.  and 
from  3:10  p.m.  to  5:59  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
the  bridge  need  not  open.  From  10:01 
p.m.  to  5:59  a.m.,  everyday,  the  bridge 
shall  open  on  signal  if  at  least  3  hours 
notice  is  given  to  the  bridge  tender.  The 
bridge  shall  open  as  soon  as  possible  for 
the  passage  of  tugs  with  tows,  public 
vessels  of  the  United  States  and  vessels 
in  distress. 
***** 

Dated:  October  31,  2003. 
Harvey  E.  Johnson,  Jr., 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  03-28814  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
ICOTP  San  Diego  03-033] 
RIN  1625-AAOO 

Security  Zone:  Pacific  Ocean,  San 
Diego,  CA 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  off  the  coast 
of  Coronado  and  Imperial  Beach  in  San 
Diego,  California  in  support  of  naval 
military  operations  for  the  purposes  of 
national  security.  This  security  zone  is 
necessary  to  protect  the  vessels  and 
crew  involved  in  these  military 
operations.  Persons  and  vessels  are 
prohibited  from  entering  into,  transiting 
through,  loitering,  or  einchoring  within 
this  secvirity  zone  unless  authorized  by 
the  Captain  of  the  Port,  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from  8  a.m. 
(p.s.t.)  on  November  10,  2003,  until 
11:59  p.m.  (p.s.t.)  on  November  21, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 


docvunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [COTP  San  Diego  03-033]  and 
are  available  for  inspection  or  copying 
at  Marine  Safety  Office  San  Diego,  2716 
North  Harbor  Drive,  San  DiegoCCA 
92101-1064  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOB  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Murai.  USCG,  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Any  delay 
in  implementing  this  rule  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  protect 
the  vessels  and  crew  involved  in  this 
operation. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Re^lister. 

Due  to  complex  planning  and  national 
security  reasons,  information  regarding 
the  precise  location  and  date  of  the 
event  necessitating  promulgation  of  this 
security  zone  and  other  logistical  details 
surrounding  the  event  were  not 
provided  until  a  date  fewer  than  30  days 
prior  to  the  event.  Due  to  the  sensitive 
nature  of  the  operations  involved,  it  was 
necessary  for  this  information  to  be 
finalized  at  a  later  date. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  fraq  have  made  it  prudent  to  U.S. 
ports  to  be  on  a  higher  state  of  alert 
because  Al-Qaeda  and  other 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measiu-es  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Sectuity  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226",  to 
allow  the  Coast  Guard  to  take  actions. 


including  the  establishment  of  seouity 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels  or  public  or  commercial 
structtires. 

The  Coast  Guard  also  has  authority  to 
establish  security  zones  pursuant  to  the 
Act  of  June  15, 1917,  as  amended  by  the 
Magnuson  Act  of  August  9, 1950  (50 
U.S.C.  191  et  seq.)  and  implementing 
regulations  promulgated  by  the 
President  in  subparts  6.01  and  6.04  of 
part  6  of  title  33  of  the  Code  of  Federal 
Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  naval  vessels  and 
personnel  would  have  on  the  public 
interest,  the  Coast  Guard  is  establishing 
a  security  zone  off  the  coast  of  San 
Diego. 

The  security  zone  consists  of  the 
navigable  waters  of  the  Pacific  Ocean  off 
San  Diego,  California  in  the  areas 
known  locally  as  Coronado  and  Imperial 
Beach.  The  exact  coordinates  can  be 
found  in  the  regulatory  text. 

This  rule  is  effective  from  8  a.m. 
(p.s.t.)  on  November  10,  2003,  until 
11:59  p.m.  (p.s.t.)  on  November  21, 
2003. 

Persons  and  vessels  are  prohibited 
from  entering  into,  transiting  through, 
loitering,  or  anchoring  within  this 
security  zone  imless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

Discussion  of  Rule 

The  United  States  Navy  will  be 
conducting  military  operations  on  the 
navigable  waters  of  the  Pacific  Ocean  off 
the  coast  of  San  Diego,  California. 
Persons  and  vessels  are  prohibited  from 
entering  into  this  seciuity  zone  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative.  Each 
person  and  vessel  in  a  security  zone 
shall  obey  any  direction  or  order  of  the 
COTP.  The  COTP  may  remove  any 
person,  vessel,  article,  or  thing  from  a 
security  zone.  No  person  may  board,  or 
take  or  place  an3'  article  or  thing  on 
board,  any  vessel  in  a  seciu^itv  zone 
without  the  permission  of  the  COTP. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
S250,000)  and  in  rem  liability  against 
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the  offending  vessel.  Any  person  who 
violates  this  section  using  a  dangerous 
weapon  or  who  engages  in  conduct  that 
causes  bodily  injiiry  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  seizure  and  forfeiture  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
coimty,  municipal  and  private  agency  to 
assist  in  the  enforcement  ofthe 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Due  to  national  security  interests,  the 
implementation  of  this  security  zone  is 
necessary  for  the  security  of  the  Navy 
and  its  vessels  and  crews.  The  size  of 
the  zone  is  the  minimum  necessary  to 
provide  for  the  security  of  the  vessels 
involved  in  the  military  operations. 
Most  of  the  entities  likely  to  be  affected 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
Any  hardships  experienced  by  persons 
or  vessels  are  considered  minimal 
compared  to  the  national  interest  in 
pro'tecting  the  Naval  vessels. 
Accordingly,  full  regulatory  evaluation 
under  the  regulatory  policies  and 
procediues  of  the  DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 


a  signi  leant  economic  impact  on  a 
substai  itial  number  of  small  entities. 
The  se  nirity  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
severa  reasons:  small  vessel  traffic  can 
pass  »  fely  aroimd  the  security-zone  and 


vessel! 


engaged  in  recreational 


activit  es,  sightseeing  and  commercial 
fishing  have  ample  space  outside  of  the 
seciu'il  y  zones  to  engage  in  these 
activit  es.  Small  entities  and  the 
maritii  tie  public  will  be  advised  of  this 
securil  y  zone  via  public  notice  to 
marim  rs. 

Assist)  ince  for  Small  Entities 

Und  sr  section  213(a)  of  the  Small 
Busine  ss  Regulatory  Enforcement 
Faimeis  Act  of  1996  (Pub.  L.  104-121), 
we  off(  ir  to  assist  small  entities  in 
under^anding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  ps  rticipate  in  the  rulemaking 
proces !.  If  the  rule  will  affect  your  small 
busine  ss,  organization,  or  government 
jurisdi  :tion  and  you  have  questions 
concei  ling  its  provisions  or  options  for 
compl  ance,  please  contact  the  person 
listed   inder  FOR  FURTHER  INFORMATION 
CONTAi  T  for  assistance  in  understanding 
this  ru  e. 

Sma  1  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  ei  iforce,  or  otherwise  determine 
compl  ance  with.  Federal  regulations  to 
the  Sn  all  Business  and  AgricultiU'e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regula  tory  Fairness  Boards.  The 
Ombu  Isman  evaluates  these  actions 
annua  ly  and  rates  each  agency's 
respon  siveness  to  small  business.  If  you 
wish  ti  >  comment  on  actions  by 
emplo  ^ees  ofthe  Coast  Guard,  call  1- 
888-R  ilG-FAlR  (1-888-734-3247). 


Collec  ion  of  Information 

This  rule  calls  for  no  new  collection 
info  rmation  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3501-      Energy  Effects 


of 
Re 
3520). 

Feden  lism 

A  ru  le  has  implications  for  federalism 
under  Executive  Order  13132, 
Federa  lism,  if  it  has  a  substantial  direct 
effect  ( »n  State  or  local  governments  and 
would  either  preempt  State  law  or 
impos  (  a  substantial  direct  cost  of 
compl  ance  on  them.  We  have  analyzed 
this  ru  e  under  that  Order  and  have 
detem  ined  that  it  does  not  have 
implic  ations  for  federalism. 

Unfiin  led  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  199  )  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protectioh  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroimiental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions    , 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 
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Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record-keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  new  §  165.T11-031  to  read  as 
follows: 

§165.111-031    Security  Zone:  Pacific 
Ocean,  San  Diego,  CA. 

(a)  Location.  The  navigable  waters 
encompassed  by  a  line  connecting  the 
following  points:  starting  from  a  point 
on  shore  at  32''38.88'  N,  117°09.02'  W. 
then  west  to  point  32°38.88'  N, 
117°12.2'  W,  then  southwest  to  point 
32°36.70'  N,  117°13.83'  W,  then  south  to 
point  32°32.88'N,  117°13.83' W,  then 
east  along  latitude  32°32.88'  N  to 
shoreline. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  8  a.m.  (P.s.t.)  on 
November  10,  2003,  until  11:59  p.m. 
(P.s.t.)  on  November  21,  2003.  If  the 
Coast  Guard  terminates  enforcement  of 
this  security  zone  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into,  transit  through, 
loitering,  or  anchoring  within  this 


secm-ity  zone  by  all  persons  and  vessels 
is  prohibited,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  Mariners  are  advised 
that  the  security  zone  will  not  restrict 
the  main  navigational  channel  and 
transit  through  the  channel  is  not 
prohibited.  Mariners  requesting 
permission  to  transit  through  the 
security  zone  may  request  authorization 
to  do  so  from  Captain  of  the  Port  or  his 
designated  representative.  The  Coast 
Guard  can  be  contacted  via  VHF-FM 
channel  16. 

Dated:  November  7,  2003. 

Stephen  P.  Metnick, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port.  San  Diego. 

[FR  Doc.  03-28810  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  03-16476,  Notice  1] 

RIN  2127-AI82 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  This  document  responds,  in 
part,  to  petitions  for  reconsideration  of 
the  amendments  we  made  in  December 
2001  to  our  May  2000  Advanced  Air  Bag 
Rule.  Because  of  time  constraints  faced 
by  vehicle  manufacturers  in  certifying  a 
portion  of  their  fleet  to  the  advanced  an 
bag  requirements,  we  bifurcated  our 
response.  This  document  addresses 
detailed  seat  and  dummy  positioning 
procedures.  In  particular,  we  are 
responding  to  those  portions  regarding 
seat  positioning  procedures  when  using 
the  5th  percentile  adult  female  test 
dxunmy  in  the  barrier  test  and  the  low 
risk  deployment  test;  when  using  the  3- 
year-old  and  6-year-old  test  dummies  in 
the  low  risk  deployment  test;  the  fore 
and  aft  seat  location  for  rear  facing  child 
restraint  systems  (RFCRSs);  and  the  seat 
track  position  for  the  low  risk 
deployment  test.  This  document 
responds  to  test  dummy  positioning 
procedure  issues,  specifically  those 
addressing  foot  positioning  of  the  5th 
percentile  adult  female  test  dummy; 
positioning  out-of-position  test 
dummies;  and  positioning  of  test 
diunmy  hands.  This  document  amends 


the  definition  of  "Plane  B"  and  "Plane 
D"  as  they  relate  to  test  dummy 
positioning,  Point  1  under  the  low  risk 
deployment  tests,  and  addresses  other 
reference  points  and  definitions.  This 
document  also  amends  the  list  of  child 
restraint  systems  required  for  certain 
compliance  testing.  A  previous 
docimient  has  already  dealt  with  the 
time  sensitive  issues  and  minor 
technical  issues  raised  in  the  petitions 
for  reconsideration. 

DATES:  Effective  date:  The  amendments 
made  in  this  rule  are  effective  January 
20,  2004. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  January  5,  2004  and 
should  refer  to  this  docket  and  the 
notice  niunber  of  this  document  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington.  DC 
20590. 

ADDRESSES:  Submissions  may  be  made 
[identified  by  DOT  DMS  Docket  Number 
NHTSA-03-16476,  Notice  1]  by  any  of 
the  following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  on  the  DOT 
electronic  docket  site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Nassif  Building. 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  inst^ctions. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  under  Rulemaking 
Analysis  and  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  dociunents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington.  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Hobdays 

FOR  FURTHER  INFORMTION  CONTACT:  For 
non-legal  issues,  you  may  contact  Louis 
Molino,  Office  of  Crashworthiness 
Standards,  at  (202)  366-2264.  and  fax 
him  at  (202)  493-2739. 
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For  legal  issues,  you  may  contact 
Christopher  Calamita  or  Rebecca 
MacPherson,  Office  of  Chief  Counsel,  at 
(202)  366-2992,  and  fax  them  at  (202) 
366-3820. 

You  may  send  mail  to  these  officials 
at  the  National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

On  May  12,  2000,  we  published  an 
interim  final  rule  to  require  advanced 
air  bags  (65  FR  30680:  Docket  No. 
NHTSA  00-7013;  Notice  1)  (Advanced 
Air  Bag  Rule).  The  rule  addressed  the 
risk  of  serious  air  bag-induced  injuries, 
particularly  for  small  women  and  yoimg 
children,  and  amended  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
208,  Occupant  crash  protection,  to 


require)  that  future  air  bags  be  designed 
to  minfcnize  such  risk. 

The :  ssuance  of  the  Advanced  Air  Bag 
Rule  c(  mpleted  the  implemenlation  of 
our  19i  6  comprehensive  plan  for 
reducii  g  air  bag  risks.  The  rule  was  also 
require  d  by  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA  21), 
which  vas  enacted  in  1998.  TEA  21 
require  i  us  to  issue  a  rule  amending 
FMVSi  No.  208: 

to  impn  ve  occupant  protection  for  occupants 
of  diffei  }nt  sizes,  belted  and  unbelted,  under 
Federal  Motor  Vehicle  Safety  Standard  No. 
208,  while  minimizing  the  risk  to  infants, 
childrei ,  and  other  occupants  from  injuries 
and  dea  hs  caused  by  air  bags,  by  means  that 
include  advanced  air  bags. 

Eighi  petitions  for  reconsideration  of 
the  Ad  ranced  Air  Bag  Rule  were 
submit  ed  to  the  agency  (see  Docket  No. 
NHTS^ .  00-7013).  In  addition,  NHTSA 
receive  d  two  requests  for  clarification 
within  the  time  period  for  filing 
petitio]  is  and  three  comments  that 
would  lave  been  considered  petitions 
for  rec(  nsideration  had  they  been  timely 
filed. 

Petit  oners  raised  a  large  number  of 
concer  is  about  the  various  test 
proced  ires  in  their  written  submissions. 
To  adequately  address  these  issues,  the 
agency  held  a  technical  workshop  so 
that  wa  could  better  understand  the 
specific  concerns  and  better  determine 
if  the  test  proceduies  needed 
refinement.  > 

All  submissions  were  addressed  in 
the  agency  response  published  in  the 
Feder^  Register  on  December  18,  2001 
and  several  changes  were  made  to  the 
Advanced  Air  Bag  Rule  (66  FR  65376; 
Docket!  No.  NHTSA  01-11110) 
(Deceniber  2001  final  nile).  These 
changes  included  a  number  of 
refineiments  to  the  test  dummy 
positioning  procedures  for  the  5th 
percentile  adult  female,  12-month-old, 
3-year-pld,  and  6-year-old  test  dummies 
used  id  the  barrier  tests  and  the  low  risk 
deployment  tests.  The  December  2001 
final  rv  le  also  amended  the  list  of  child 
restraii  it  systems  in  Appendix  A  for  use 
in  cerij  in  compliance  tests.  The  list  was 
amended  to  remove  those  restraints  no 
longer  In  production  and  replacement 
restraii  its  were  added. 

n.  Peti  ions  for  Reconsideration 

We  1  ave  received  eight  petitions  for 
reconsideration  of  the  December  2001 


of  the 

liecause 

with 


five 


'  The  1  workshop  was  held  on  December  6,  2000  at 
NHTSA'  Vehicle  Research  and  Test  Center  in  East 
Liberty,  f)hio.  Representatives  of  18  vehicle 

and  13  seat,  sensor,  and  dummy 
manufacturers  attended  the  workshop.  Five 
differenttvehicles  were  used  as  test  vehicles.  Some 
had  been  provided  by  manufacturers 
hey  were  experiencing  particular  problems 
the  sxisting  test  procedures  in  these  vehicles. 


final  rule.  These  petitions  were  filed  by 
the  Alliance  of  Automobile 
Manufactiuers  (Alliance),  Volkswagen, 
Honda,  Porsche.  DaimlerChrysler,  and 
Toyota.  Additionally,  BMW,  and 
Autoliv  (an  air  bag  manufacturer)  filed 
petitions  shortly  after  the  deadline  for 
filing  petitions  for  reconsideration  had 
passed.  Under  agency  regulation  (49 
CFR  533.35(a)).  late  filed  petitions  for 
reconsideration  are  treated  as  petitions 
for  rulemaking.  However,  BMW  and 
Autoliv's  petitions  did  not  raise  any 
issues  that  had  not  also  been  addressed 
by  timely  petitions.  Thus  as  a  practical 
matter,  the  issues  in  BMW  and  Autoliv's 
petitions  will  be  considered  as  pari  of 
the  agency  response  to  the  timely-filed 
petitions  for  reconsideration.  TRW 
submitted  a  request  for  clarification  on 
one  of  the  issues  raised  by  other 
petitioners,  namely  the  positioning  of 
the  3-year-old  and  6-year-old  diunmies 
for  the  "head  on  the  instrument  panel 
test."  Ford  submitted  a  request  for 
interpretation  (RFI)  concerning  dummy 
positioning.  To  the  extent  that  Ford's 
RFI  overlaps  timely  petitions,  it  will  be 
addressed  in  this  document.  Several 
supplemental  docket  submissions  were 
also  made  after  the  deadline.  These 
dociunents  provided  additional 
information  on  issues  previously  raised 
in  the  petitions  for  reconsideration.  In 
addition,  Evenflo,  a  child  restraint 
manufacturer,  has  petitioned  the  agency 
to  remove  certain  Evenflo  restraints 
from  Appendix  A  and  replace  them 
with  other  models.  Some  of  the  issues 
raised  by  that  petition  are  discussed  in 
today's  rule. 

In  this  document,  we  are  responding 
to  those  portions  of  the  petitions 
regarding  detailed  seat  and  test  dummy 
positioning  procedures,  positioning 
reference  planes,  low  risk  deployment 
and  unbelted  barrier  test  speeds, 
inclusion  of  CRSs  in  FMVSS  No.  208 
Appendix  A  for  suppression  testing,  and 
the  use  of  neck  and  chest  injury  criteria 
in  in-position  tests.  The  remaining 
issues  raised  by  petitioners  have  been 
addressed  in  a  previous  notice.  (68  FR 
504;  January  6,  2003.) 

m.  Summary  of  Response  to  Petitions 

As  previously  noted,  this  document 
addresses  the  remaining  issues  raised  in 
the  petitions  for  reconsideration:  Issues 
impacting  seat  positioning  procediu^s 
and  dimuny  positioning  procedures, 
other  test  procedure  clarifications, 
issues  associated  with  the  child 
restraints  specified  in  Appendix  A  of 
FMVSS  No.  208,  and  corrections  to 
inadvertent  changes  that  were  made  to 
the  regulatory  text  in  the  December  200.1 
final  rule. 
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We  are  amending  several  seat 
positioning  and  dummy  positioning  test 
procedures  for  the  purpose  of 
clariHcation  and  to  accommodate  design 
diversity.  Based  on  petitioners  requests, 
the  dummy  positioning  procedures  for 
the  barrier  test  and  the  low  risk 
deployment  test  with  the  5th  percentile 
adult  female  test  dummy  are  being 
amended  for  clarity.  The  positions  will 
be  maintained  as  initially  intended,  but 
the  regulatory  text  is  modified  to  clarify 
the  descriptions  of  seat  adjustment 
controls  emd  to  add  a  definition  of  "seat 
cushion  reference."  To  clarify  the  seat 
set-up  for  the  infant  low  risk 
deployment  test  using  RFCRSs,  we  are 
amending  the  regulatory  text  to  specify 
that  the  test  is  to  be  performed  with  the 
seat  in  the  full  forward  position  only.  To 
further  clarify  the  infant  low  risk 
deployment  test  seat  set-up  and 
eliminate  any  inadvertent  confusion 
created  by  the  December  2001  final  rule, 
we  are  also  amending  the  seating 
positioning  procedure  for  the  64  km/h 
(40  mph)  indicant  test  to  specify  that  it 
be  performed  at  the  full  forward, 
middle,  and  full  rearward  seat  positions. 
We  are  denying  petitioners'  request  that 
the  passenger  low  risk  deployment 
indicant  test  only  be  performed  with  the 
seat  in  the  mid-track  position. 

As  a  result  of  issues  raised  by 
petitioners  and  to  address  the  use  of 
asynunetrical  seats,  the  dummy 
positioning  procedures  for  the  5th 
percentile  adult  female  test  dummy  in 
the  barrier  tests  and  the  procedures  for 
advanced  air  bag  tests  with  a  CRS  now 
reference  the  seating  reference  point 
(SgRP)  when  determining  the 
longitudinal  centerline  of  a  bucket  seat 
cushion. 

In  this  document,  we  also  address 
several  issues  that  deal  with  dummy 
positioning  procediu-es.  We  are 
establishing  a  prioritized  list  of  three 
foot  positioning  adjustments  to  clear 
undesirable  contact  by  the  left  foot  of 
the  5th  percentile  adult  female  test 
dummy  in  the  barrier  tests.  In  response 
to  a  request  for  guidance  in  the 
instances  where  the  heel  of  the  right 
foot  cannot  initially  contact  the  vehicle 
floor,  the  agency  is  amending  the 
compliance  test  procedure  to  allow  for 
the  extension  of  the  lower  leg  towards 
the  accelerator.  The  procedure  for 
positioning  the  test  dummy  in  the 
driver's  seat  for  the  low  risk  deployment 
test  is  amended  to  limit  adjustment 
positions  so  there  is  no  contact  between 
the  dummy  legs  and  the  steering  wheel. 
As  a  result  of  issues  raised  by 
petitioners,  the  positioning  procedures 
for  the  3-year-old  and  6-year-old 
dununies  in  low  risk  deployment  testing 
are  amended  to  indicate  that  as  the 


dummy  is  moved  forward  its  height  is 
to  be  maintained  from  the  point  Uie 
diunmy  loses  contact  with  the  seat 
cushion.  The  low  risk  deployment 
testing  positioning  procedures  are  also 
amended  to  reflect  that  the  femur  angle 
of  the  test  dummy  with  respect  to  the 
horizontal  plane  must  be  maintained. 
•  In  response  to  petitions  to  amend  the 
reference  point  for  positioning  out-of- 
position  diunmies,  we  are  establishing 
an  objective  method  to  transfer  a  point 
onto  the  air  bag  cover,  relying  on  the 
volumetric  center  of  the  folded  air  bag 
and  the  volumetric  center  of  the  static 
inflated  air  bag. 

This  document  also  deals  with  issues 
associated  with  child  restraints 
specified  in  Appendix  A  of  FMVSS  No. 
208.  and  sets  forth  the  methodology  that 
the  agency  will  utilize  in  making 
changes  to  the  appendix  in  the  future. 
Specifically,  the  appendix  is  amended 
to  remove  CRSs  that  are  no  longer  in 
production  and  add  CRSs  that  have  the 
LATCH  system.  Several  minor,  non- 
substantive changes  are  also  made  to  the 
final  rule. 

While  the  effective  date  of  the 
amendments  adopted  today  is  sixty  days 
after  publication,  manufacturers  may 
choose  to  comply  with  the  new 
requirements  prior  to  such  time.  If 
asked,  manufacturers  will  be  required  to 
tell  NHTSA  which  set  of  requirements 
it  relied  on  in  certifying  a  particular 
vehicle. 

IV.  Seat  Positioning  Procedures 

A.  Barrier  Test  (5th  Percentile  Adult 
Female  Test  Dummy),  Low  Risk 
Deployment  Test  (5th  Percentile  Adult 
Female,  3-Year-Old,  and  6-Year-Old 
Test  Dummies),  and  Other  Test 
Procedures 

Based  on  requests  for  clarification  in 
several  petitions  for  reconsideration,  we 
are  amending  the  regulatory  language  to 
clarify  the  seat  positioning  procedures 
for  the  barrier  test  and  low  risk 
deployment  testing  procediues.  In  their 
petitions  for  reconsideration,  Mitsubishi 
and  Autoliv  requested  clarification  of 
the  requirements  for  seat  cushion  height 
eind  angle  as  they  relate  to  the  mid- 
height  determination.  The  December 
2001  final  rule  amended  the  seating 
procedure  for  the  5th  percentile  adult 
female  test  dummy  in  the  barrier  test. 
The  amendments  addressed  the 
potential  problem  of  early  dummy 
contact  with  the  steering  wheel,  steering 
column,  or  knee  bolster  when  the 
dummy  is  in  the  full  forward  position. 

Autoliv  stated  that  there  is  sometimes 
a  conflict  between  achieving  the  true 
midpoint  height  and  maintaining  the 
seat  cushion  reference  angle  when 


following  the  seating  procedure.  With 
respect  to  S16.2. 10.3.2,  Autoliv  stated: 

The  problem  arises  if  (the  correct  mid- 
position]  results  in  a  discrepancy  between 
the  seat  cushion  angle  and  the  "seat  cushion 
reference  angle" — where  do  you  hold  the 
height  as  you  adjust  the  cushion  angle?  h 
would  seem  logical  that  the  midpoint  height 
should  be  held  at  the  h-point.  but  this  is  not 
the  most  convenient  reference  to  use.  as  it  is 
not  an  actual  part  of  the  seat.  (Docket  No. 
NHTSA  2001-11110-7.) 

Mitsubishi  questioned  whether  the 
revised  Si 6.2.10.3.3  takes  into  account 
the  type  of  seat  cushion  capable  of  being 
adjusted  up  and  down  independently  of 
the  seat  back,  or  if  S16.2.10.3.3  applies 
only  to  up  and  down  height  adjustment 
mechanisms  as  they  relate  to  the  whole 
seat. 

Ford,  in  its  RFI,  asked  a  related 
question  about  the  position  of  tlje  seat 
in  the  low  risk  deployment  test  with  the 
5th  percentile  adult  female  test  dummy 
(S26.2.3).  Ford  asked: 

Is  a  seat  with  separate  controls/mechanism 
for  adjusting  the  front  and  rear  seat  height  an 
example  of  an  "independent  seat  cushion 
angle  adjustment  mechanism"?  If  it  is,  then 
would  setting  front  and  rear  heights 
independently  to  their  respective  mid  height 
positions  represent  the  proper  seat  cushion 
angle  setting? 

Based  on  these  petitions,  there 
appears  to  be  some  confusion  in  how  to 
position  the  seat,  both  in  terms  of  height 
and  seat  cushion  angle,  as  well  as  the 
interaction  between  these  two 
requirements.  Therefore,  the  agency  is 
amending  the  regulatory  language  to 
clarify  the  positioning  procedures  in 
S16.2  and  S26.2  of  FMVSS  No.  208.  The 
position  will  be  meiintained  as  initially 
intended,  but  is  now  clarified  by  the 
modification  of  the  descriptions  of  seat 
adjustment  controls  and  the  addition  of 
a  definition  of  "seat  cushion  reference." 

The  regulatory  text  frequently  uses 
the  term  "controls  which  move  the  seat 
fore  juid  aft,"  and  in  traditional  seat 
designs  this  would  refer  to  the  seat  track 
adjustment.  In  fully  powered  seats  there 
is  typically  an  analogous  control. 
However,  both  the  manual  and  powered 
adjustments  often  also  cause  the  seat 
height  to  change  slightly,  due  to  the 
pan/ seat  track  angle  from  horizontal.  As 
a  result  there  may  not  be  a  seat 
adjustment  mechanism  that  solely 
moves  the  seat  fore  euid  aft.  Therefore, 
in  S16.2  and  S26.2,  we  are  amending 
"seat  adjustment"  to  include  the  phrase, 
"control  which  primarily  moves  die  seat 
fore  and  aft."  (Emphasis  added.)  For 
consistency,  similar  amendments  are 
being  made  to  Si 6.3  and  S26.3. 

S20.  S22,  and  S24,  which  define  test 
procediues  for  the  suppression  and  low 
risk  deployment  testing  for  12-month- 
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old,  3-year-old,  and  6-year-old  dummies 
and  activation  testing  using  the  5th 
percentile  adult  female  test  dummy, 
respectively,  utilize  the  seat  cushion 
reference  angle  generated  in 
S16.2. 10.3.1.  Although  petitioners  did 
not  refer  to  these  sections,  we  believe 
that  consistency  between  Si 6  and  S26 
and  S20,  S22,  and  S24  is  important.  As 
such,  these  sections  are  being  similarly 
amended. 

For  additional  clarification,  we  are 
adding  a  definition  of  "seat  cushion 
reference  point"  (SCRP)  as  a  new 
section.  S16.3.1.12.  The  SCRP  is  a  point 
on  the  side  of  the  seat  cushion.  This 
definition,  along  with  seat  cushion 
angle,  clearly  specifies  the  desired  seat 
position.  The  mid-height  positioning 
previously  specified  in  S20,  S22,  and 
S24  is  maintained,  but  now  defined  in 
terms  of  the  SCRP. 

It  is  also  important  to  note  that  if  the 
regulatory  text  requires  "seat 
adjustment,"  this  is  a  change  in  position 
of  the  entire  seat  including  the  seat 
cushion  and  back.  If  "seat  cushion"  or 
"seat  back"  is  specified,  it  indicates 
adjustment  of  these  components 
independent  of  the  rest  of  the  seat. 

We  recognize  that  the  amendments 
made  to  the  barrier  tests  that  use  the  5th 
percentile  adult  female  test  dummy  may 
be  appropriate  for  incorpojation  into  the 
barrier  tests  that  use  the  50th  percentile 
adult  male  test  dimmiy.  However,  we 
also  recognize  the  time  sensitive  nature 
of  the  petitions  for  reconsideration  and 
the  need  to  address  the  issues  raised  in 
those  petitions.  Therefore,  at  this  time 
we  are  not  incorporating  such 
amendments  into  the  barrier  tests  that 
use  the  5Dth  percentile  adult  male 
dummy,  but  may  consider  such  changes 
at  a  later  date. 

B.  Rear  Facing  Child  Restraint  System 
(RFCRS)  (Low  Risk  Deployment  dnd 
Indicant  Test  Procedures) 

In  the  December  2001  final  rule,  the 
agency  specified  seat  track,  seat  height, 
head  restraint,  and  seat  back  angle  in 
the  positioning  procedures  for  each  of 
the  low  risk  deployment  tests,  including 
the  infants  in  RFCRS  test  option. 
DaimlerChrysler  subsequently 
petitioned  the  agency,  requesting 
clarification  as  to  whether  the  iiifants  in 
RFCRS  test  option,  under  the 
requirements  of  S19.3  of  FMVSSS  No. 
208,  is  performed  with  the  seat  in  the 
full  forward  position  only,  or  in  the  full 
forward,  middle,  and  full  rearward 
positions. 

DaimlerChrysler  cledmed  that  there  is 
an  inconsistency  in  the  seating  position 
requirements  of  the  General  Provisions 
of  S20.1.2  and  the  low  risk  deployment 
test  procedure  specified  in  S20.4.1. 


Section  20.1.2  states  that  certification  is 
requin  d  at  full  forward,  middle  and  full 
rearws  rd  positions.  S20.4.1,  which  is 
under  the  low  risk  deployment  test 
proce(  ure,  simply  specifies  a  full 
forwai  i  position.  DaimlerChrysler 
recom;  nended  that  if  it  is  the  agency's 
desire  to  perform  the  low  risk 
deploj  ment  test  in  the  full  forward 
positic  n,  the  agency  should  place  the 
phrase  "unless  otherwise  specified" 
into  Si  0.1.1.  This  would  be  consistent 
with  tl  le  regulatory  text  covering  the  3- 
year-o  d  low  risk  deployment  test  in 

522.1.  1. 

We  (  o  not  believe  there  is  any 
incons  stency  between  the  general 
seatinj  positioning  procedures  and  the 
low  ris  k  deployment  tests.  Although 
S20.1.;  I  does  not  make  the  qualifying 
statem  ;nt,  "unless  otherwise  specified," 
S20.1.(  I,  Seat  set-up,  does.  However,  in 
order  1 3  alleviate  confusion,  we  are 
amending  S20.1.2  to  include  the  phrase 
"unles ;  otherwise  specified."  The  text 
in  S20  1.2  is  now  consistent  with 
S22.1.;:  and  S24.1.2.  which  specify  seat 
track  p  ositions  in  the  General  Provisions 
for  the  requirements  using  the  3-year- 
old  ani  I  6-year-old,  respectively. 

In  li  ht  of  the  petitioner's  confusion, 
the  ag(  ncy  is  also  amending  S20.4.9, 
which  specifies  the  required  seating 
positic  n  for  the  64  km/h  (40  mph) 
indica)  it  test.  It  may  have  been  unclear 
from  tl  le  text  in  the  December  2001  final 
rule  th  it  the  indicant  test  is  to  be 
perfori  led  in  the  rearward  facing 
positic  n  at  the  full  forward,  middle,  and 
full  res  rward  seat  positions.  In  the 
Decem  ler  2001  final  rule,  the  position 
referet  ce  in  S20.4.9  was  changed  from 

520.2.  to  S20.4.  This  change  served  to 
empha  size  that  only  the  rearward  facing 
positic  Q  of  the  CRS  is  necessary  for  the 
64  kxtii  hr  (40  mph)  indicant  test. 
Howe\  er,  this  had  the  inadvertent  effect 
of  limi  ing  the  indicant  test  to  only  the 
full  foiward  position  of  the  seat.  This 
was  nc  t  our  intent.  Therefore,.  S20.4.9  is 
amenc  3d  to  reference  S20.4  for  the 
dumm  r  positioning  and  S20.2.1  for  the 
seat  trs  ck  positions;  full  forward, 
middh  ,  and  full  rearward. 

C.  Lon  Risk  Deployment  Test 
Procedure — Seat  Track  Position 

We 
the 
thel 
mph) 


ire  I 


seat 


denying  the  petition  to  amend 
track  position  requirements  for 
risk  deployment  26  km/h  (16 
i  idicant  test  under  S22.5.  The 
Advan  :ed  Air  Bag  Rule  specified  the 
use  of  he  50th  percentile  adult  male 
test  du  mmy  in  the  mid-track  position. 
The  D«  cember  2001  final  rule  amended 
the  pa!  senger  side  requirement  to  a  5th 
percentile  adult  female  test  dummy 
seated  in  any  track  position.  The  agency 
stated  hat  it  did  not  want 


"manufacturer's  to  rely  on  seat  track 
based  systems  to  assure  a  low  risk 
deployment  at  speeds  up  to  26  km/h  (16 
mph)."  66  FR  65376,  65393. 

The  Alliance  again  petitioned  the 
agency  to  amend  S22.5  so  that  for 
systems  that  do  not  rely  on  seat-track- 
based  sensors  to  determine  the  air  bag 
deployment  stage,  the  low  risk 
deployment  26  km/h  (16  mph)  indicant 
test  would  only  be  performed  at  the 
mid-track  position.  The  Alliance  stated 
that  for  such  systems,  testing  in  all 
positions  was  superfluous. 

There  is  not  sufficient  reason  to  grant 
"Alliance's  request.  The  test  is  done 
simply  to  determine  the  stage  of  air  bag 
deployment  and  is  not  required  to  have 
an  instrumented  dummy.  If  a 
manufacturer's  system  is  not  affected  by 
seat  track  position,  then  the  seat 
position  will  not  influence  the  air  bag 
deployment  stage(s),  and  only  a  single 
test  would  be  needed. 

V.  Test  Dummy  Positioning  Procedures 

A.  Left  Foot— 5th  PercetUile  Adult 
Female  Test  Dummy  (Barrier  Test) 

We  are  clarifying  the  guidance  for 
pedal  interference  with  the  dummy's 
left  foot  by  establishing  a  prioritized  list 
of  avoidance  positioning  and  we  are 
extending  this  guidance  to  avoiding 
undesirable  contact  with  the  foot  rest. 
The  December  2001  final  rule  amended 
the  driver's  left  foot  positioning 
requirement  for  the  5th  percentile  adult 
female  test  dummy  imder  FMVSS  No. 
208,  by  stipulating  that  the  foot  must 
not  be  placed  on  the  foot  rest  or  wheel- 
well  projection.  Mitsubishi,  Honda,  and 
Toyota  have  further  petitioned  the 
agency  regarding  procedures  for 
positioning  the  left  foot  of  the  5th 
percentile  adult  female  test  dummy  in 
the  barrier  test.  Mitsubishi,  Toyota,  and 
Honda  recommended  revisions  to  the 
placement  of  the  left  foot. 

Mitsubishi  and  Honda  petitioned  the 
agency  to  allow  the  left  foot  of  the 
dummy  to  be  placed  on  the  foot  rest  in 
the  frontal  barrier  test,  just  as  the  50th 
percentile  adult  male  dummy's  foot  is 
placed  in  the  frontal  barrier  test.  Toyota 
suggested  a  revision  to  S16.3.2.2.3  to 
avoid  a  conflict  between  the  knee  and 
foot  positions. 

Honda  stated  that  if,  because  of  the 
variability  of  the  knee  positioning,  a 
small  part  of  the  left  foot  sits  on  the  foot 
rest  there  will  be  an  increase  in  chest 
and  femur  loads  due  to  ankle  rotation. 
Honda  additionally  stated  that  if 
positioning  resulted  in  the  left  foot 
resting  on  the  foot  rest,  "it  is  not  natural 
or  reasonable  that  the  foot  should  be 
moved  rearward  so  that  the  heel  does 
not  contact  the  foot  rest." 
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Mitsubishi  requested  guidance  on 
what  should  be  done  to  avoid  foot  rest 
contact.  They  stated  that  the  dummy 
could  be  rotated  about  the  center  of  the 
waist  area  to  get  the  foot  off  of  the  foot 
rest.  Mitsubishi  also  requested  guidance 
on  what  to  do  if  the  foot  were  to  get 
caught  behind  the  clutch  or  brake  pedal 
or  between  the  pedal  and  the  foot  rest. 

Toyota  stated  that  placing  the  left 
knee  "the  same  distance  from  the 
midsagittal  plane  of  the  dummy  as  the 
right  knee,"  as  specified  by  S16.3.2.1.8, 
would  naturally  position  the  left  foot  pn 
the  foot  rest.  However,  according  to 
S16.3.2.2.3,  the  left  foot  is  not  to  be 
placed  on  the  foot  rest.  Toyota  stated 
that  priority  should  be  given  to 
positioning  the  dummy  so  that  the  left 
foot  is  not  on  the  "wheel- well  projection 
or  foot  rest." 

We  have  determined  that  further 
guidance  is  required  as  to  the  necessary 
action  to  be  taken  if  foot  rest/wheel  well 
contact  occurs.  The  regulatory  text,  in 
S16.3.2.2.5,  does  give  guidance  on  what 
to  do  if  pedal  interference  occurs.  We 
are  clarifying  the  guidance  on  pedal 
interference  and  extending  it  to  foot  rest 
contact. 

Currently,  to  avoid  pedal  contact,  the 
foot  may  be  rotated  and,  if  necessary, 
the  leg  may  be  rotated  at  the  hip. 
Although  rotation  of  the  foot  and  hip 
may  be  effective  at  clearing  contact  with 
the  pedals,  in  vehicles  with  a  small 
space  between  the  pedal  and  foot  rest, 
this  action  may  lead  to  contact  with  the 
foot  rest.  However,  an  effective  means  of 
clearing  both  pedal  and  foot  rest/wheel 
well  contact  may  be  to  fit  the  foot  under 
the  pedal.  To  achieve  this,  the  ankle 
joint  may  need  to  be  extended  such  that 
the  toes  are  closer  to  the  toe  pan. 

We  are  establishing  a  prioritized  list 
of  three  foot  positioning  adjustments  to 
clear  the  undesirable  contact.  In  order, 
starting  with  highest  priority,  the  first  is 
foot  rotation  (adduction/abduction),  the 
second  is  ankle  joint  extension  (foot 
plantar  flexion),  and  the  third  is  leg 
rotation  at  the  hip.  Each  subsequent 
adjustment  allows  all  previous 
adjustments. 

For  some  vehicles  there  may  be  no 
position  which  totally  avoids  pedal  and 
foot  rest  contact.  For  these  situations, 
pedal  avoidance  has  priority.  This  may, 
in  some  small  percentage  of  vehicles, 
force  the  foot  to  rest  partially  on  the  foot 
rest.  Although  some  petitioners  wished 
to  avoid  such  positioning,  the  only  other 
alternative  would  be  to  force  foot 
positioning  on  the  entire  foot  rest. 
However,  we  believe  that  this  is  a  more 
unnatural  position  than  partial  foot  rest 
contact. 


B.  Right  Foot— 5th  Percentile  Adult 
Female  Test  Dummy  (Barrier  Test) 

Autoliv  petitioned  the  agency  to 
provide  guidance  on  instances^  where 
the  driver's  right  foot  cannot  reach  the 
floor  when  positioned  according  to 
S16.3.2.2.  Autoliv  stated  that  one 
solution  would  be  to  lower  the  seat,  but 
that  this  may  not  work  for  all  vehicles. 
The  Ford  RFI  also  indicated  that  there 
are  some  Ford  models  where  the 
driver's  right  heel  cannot  touch  the  floor 
while  maintaining  the  specified  contact 
with  the  accelerator. 

Autoliv 's  request  for  guidance  has 
merit;  however,  the  agency  does  not 
believe  that  lowering  the  seat  is  an 
acceptable  solution  for  any  vehicle.  To 
address  the  situation  where  the  heel 
cannot  initially  contact  the  vehicle 
floor,  the  agency  is  amending  the 
compliance  test  procedure  to  allow  for 
the  extension  of  the  lower  leg  towards 
the  accelerator  pedal  rather  tian  leaving 
the  leg  hanging  vertically.  For  the 
situation  where  the  heel  can  initially 
contact  the  floor,  but  cannot  maintain 
contact  and  reach  the  pedal,  lower  leg 
extension  with  the  heel  leaving  the  floor 
is  also  the  preferred  position.  If  the  final 
position  results  in  the  heel  being  off'  of 
the  floor,  a  spacer  block  is  to  be  used  to 
support  the  foot. 

C.  Chin-on-Steering  Wheel  Test 
Procedure 

The  Advanced  Air  Bag  Rule  adopted 
a  low  risk  deployment  test  to  address 
the  risk  air  bags  pose  to  out-of-position 
drivers,  particularly  those  of  small 
stature.  The  test  is  performed  using  two 
"worst  case"  positions:  placing  the 
diunmy's  chin  on  the  module  and 
placing  the  dummy's  chin  on  the 
steering  wheel.  The  December  2001 
final  rule  amended  S26.3.7  of  FMVSS 
No.  208  to  specify  a  point  on  the 
dummy's  chin,  which  is  to  rest  on  the 
upper  most  point  of  the  steering  wheel, 
to  adequately  ensure  that  the  dummy's 
chin  would  not  catch  on  the  steering 
wheel. 

Volkswagen  stated  that  the  December 
2001  amendments  to  S26.3.7  introduced 
additional  steering  wheel  adjustment 
that  could  significantly  affect  the 
stringency  of  the  test  because  of  the 
lower  position.  They  believed  that  there 
was  no  justification  presented  for  the 
change  and  petitioned  to  amend  the  test 
as  prescribed  under  the  Advanced  Air 
Bag  Rule. 

We  believe  the  change  in  steering 
wheel  position  was  justified.  Toyota's 
petition  for  reconsideration  of  the 
Advance  Air  Bag  Rule  asked  that 
NHTSA  provide  a  more  detailed  test 
procedure  to  avoid  the  possibility  of  the 


dimmiy  chin  hooking  on  the  steering 
rim.  As  part  of  the  response,  we 
provided  a  well-defined  contact  point 
on  the  chin.  Another  part  of  the 
response  was  to  allow  for  the 
repositioning  of  the  steering  wheel,  if 
necessary,  to  get  the  chin  and  steering 
wheel  to  the  proper  relative  position. 
Volkswagen  stated  that  this  change 
could  result  in  more  stringent 
requirements,  yet  as  the  agency  stated  in 
the  December  2001  preamble,  "{t)he 
purpose  of  the  chin-on-rim  test  is  to 
determine  the  risk  of  injury  when  a 
person's  chest  is  directly  in  the  path  of 
the  deploying  air  bag."  (66  FR  65376, 
65396.)  The  goal  has  always  been  to  test 
in  the  worst-case  configuration. 

Autoliv  stated  that  they  were 
concerned  that  lowering  the  steering 
wheel  to  position  the  rim  for  contact 
with  the  dummy  chin  may  pin  the 
occupant  in  place,  affecting  the  dummy 
injury  readings.  Autoliv  petitioned  the 
agency,  asking  for  clarification  on  the 
amoxmt  of  "effort"  that  should  be 
exerted  in  positioning  the  steering 
wheel  if  contact  occurs  with  the  dummy 
legs.  Ford  raised  similar  concerns  in 
their  RFI.  Autoliv  also  requested 
clarification  on  whether  the  agency's 
intent  was  to  allow  angular  adjustment 
of  the  steering  wheel,  and,  if  adjustment 
other  than  angular  adjustment  of  the 
steering  wheel  is  allowed,  what  is  the 
order  of  adjustment. 

In  response  to  the  question  raised  by 
Autoliv,  S26.3.7  is  amended.  The 
regulatory  text  will  now  limit 
adjustment  to  positions  that  would  not    ' 
cause  contact  between  the  dummy  legs 
and  steering  wheel.  This  is  consistent 
with  the  dummy  positioning  in  the  rigid 
barrier  test,  which  uses  the  5th 
percentile  adult  female  test  dummy 
(S16.3.2.1.8). 

Conversely,  clarification  is  not 
necessary  in  the  regulatory  text  related 
to  the  allowable  types  of  steering  wheel 
adjustment.  S26.3.2  indicates  that  the 
geometric  center  of  the  entire  range  of 
steering  wheel  adjustments  is  to  he 
found.  Therefore,  when  positioning  the 
steering  wheel  to  comply  with  S26.3.7, 
the  tester  is  not  limited  to  angular 
adjustment.  Further,  it  is  not  necessary 
to  specify  the  order  of  adjustment. 
Although  it  may  be  technically  correct 
that  the  point  of  contact  on  the  steering 
wheel  may  not  be  unique,  i.e.,  there  may 
be  a  line  of  potential  contact  points,  we 
believe  the  variation  in  the  steering 
wheel  orientation  will  be  quite  small. 

Mitsubishi  stated  that  the  preamble  to 
the  December  2001  final  rule  appears  to 
state  that  the  initial  thorax  instnmient 
cavity  rear  face  angle  should  take 
precedence  during  dunmiy  position,  but 
further  on  in  the  preamble  it  appears 
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that  keeping  the  dummy  parallel  to  the 
steering  wheel  angle  should  take 
precedence.  Mitsubishi  requested 
clarification  on  what  should  take 
precedence  during  dummy  positioning. 

With  respect  to  Mitsubishi's 
copunent,  positioning  the  thorax 
instrument  cavity  rear  face  6  degrees 
forward  of  the  steering  wheel  angle  is 
the  methodology  prescribed  to  ensure 
that  the  dummy  torso  is  parallel  to  the 
steering  wheel. 

D.  Head-on-Instrument  Panel  Test 
Procedure 

1.  Test  Dummy  Height 

S22.4.3.4  and  S24.4.3.4  of  FMVSS  No. 
'208  were  modified  in  the  December 
2001  final  rule  so  that,  as  a  dummy  is 
pushed  forward,  the  height  of  the 
dummy  must  be  maintained.  (66  FR 
65394.)  Autoliv  and  BMW  commented 
that  requiring  the  dummy's  height  to  be 
maintained  as  it  is  pushed  forward  did 
not  make  sense  until  the  dimimy  leaves 
the'seat.  Clearly,  to  the  extent  that  a  seat 
is  not  a  horizontal  flat  surface,  the 
dummy  height  will  change  until  it  loses 
contact  with  the  seat  cushion.  The 
preamble  to  the  December  2001  final 
rule  was  silent  on  the  reason  for  this 
restriction.  Therefore,  S2Z.4.3.4  and 
S24.4.3.4  are  amended  to  indicate  that 
dummy  height  is  to  be  maintained  from 
the  point  the  dummy  loses  contact  with 
the  seat  cushion. 

2.  Torso  Positioning 

S22.4.3.4  and  S24.4.3.4  were  also 
modified  in  the  December  2001  final 
rule  by  adding  the  restriction  that,  as  the 
dummy  is  pushed  forward  the  angle  of 
the  thigh  with  respect  to  the  horizontal 
had  to  be  maintained.  (66  FR  65376, 
65394.)  This  was  in  response  to  a 
petition  for  reconsideration  from  Honda, 
in  which  Honda  stated  that  the  leg 
position  could  affect  the  dummy 
measurements.  Also  in  response  to  the 
Advanced  Air  Bag  Rule,  Volkswagen  . 
and  DaimlerChrysler  recommended  that 
the  diunmy  femurs  be  kept  parallel  to 
the  floor  pan. 

The  preamble  to  the  December  2001 
final  rule  contained  statements  that 
seemed  to  contradict  each  other.  First, 
the  agency  stated  that  we  were  rejecting 
the  recommendations  of  Volkswagen 
and  DaimlerChrysler.  (66  FR  65376, 
65395.)  Then  we  stated  that  head 
contact  with  the  IP  is  critical,  even  if  the 
legs  must  be  rotated  out  of  the 
horizontal  plane.^  The  preamble  then 


^  Although  the  preamble  made  reference  to  the 
horizontal  plane  (66  FR  65376,  65395),  the 
regulatory  text  did  not  require  that  the  thighs  be  in 
this  plane.  Rather,  it  was  required  that  the  thighs 
maintain  their  position  with  respect  to  the 
horizontal  plaiiej66  FR  65376, 65416  and  65418). 


stated  t  lat  dummy  torso  rotation  could 
result  ii  i  a  relatively  severe  leg  angle,  as 
measur  »d  against  the  pelvis,  but  "we 
believe  it  is  more  critical  that  the  head 
contact  the  (IP)  than  that  (the  leg]  angle 
remain  Constant. "  (66  FR  65376,  65395.) 
The  fir*  statement  implies  that  which  if 
the  app  "opriate  head  position  requires 
the  fem  ir  to  rotate  out-of-position  with 
respect  to  the  horizontal  plane,  this  is 
accepta  jle.  The  second  statement 
implies  that  if  the  torso  to  femur  angle 
must  hi  come  severe  in  order  to 
simultapeously  provide  the  appropriate 
head  pdsition  while  maintaining  leg 
positioi  with  respect  to  the  horizontal 
plane,  t  lis  is  acceptable.  The  December 
2001  fii  lal  rule  amended  the  regulatory 
text  to  I  eflect  the  second  statement  in 
that  it  r  squired  the  femur  angle  with 
respect  to  the  horizontal  plane  to  be 
maintai  led. 

In  th«  ir  petitions  for  reconsideration 
of  the  I  ecember  2001  final  rule,  Toyota 
and  BK^  W  commented  that  requiring  the 
thigh  pi  isition  to  be  maintained  under 
the  pos  tioning  procedures  of  S22.4.3.5 
and  S2^  .4.3.5  was  not  possible  because 
of  the  n  olded  hip  joint  of  the  dummies. 
We  hav  i  determined  that  in  some 
vehicle:  i,  as  indicated  by  the  Toyota  and 
BMW  p  jtitions,  the  required  angle 
betweei  i  the  torso  and  the  femurs  is  too 
small  fc  r  the  dummy  to  physically 
accomn  lodate  because  of  insufficient 
articula  tion.  Therefore,  we  are 
amending  the  regulation  so  that  the 
femurs  hiay  be  released  from  their 
horizon  tal  constraints  to  achieve  the 
appropi  iate  head  position,  if  a  specific 
conditi(  tn  is  met.  'The  orientation  of  the 
legs  is  t )  be  maintained  with  respect  to 
the  hor  zontal  until  a  force  on  the 
dummy  torso  of  222  N  (50  lb)  is 
reached .  At  that  point  the  legs  are 
allowec  to  rotate  about  their  point  of 
contact  with  the  seat.  If  the  legs  have 
already  lost  seat  contact  or  lose  seat 
contact  during  the  process  of  leg 
rotatioi ,  the  entire  dummy  is 
constra  ned  to  rotate  about  its  H-point. 
The  22;  N  (50  lb)  force  specification 
was  sell  scted  because  it  is  less  than  the 
311  N  ( '0  lb)  force  specified  in  S22.4.3.6 
and  S2'  .4.3.6  that  can  be  used  to  keep 
the  dun  imy  in  place. 

E.  Ham  Positioning 

Unde  r  S22.4.2.2.3,  S22.4.3.2.3, 
S24.4.3  2(c),  S26.2.4.5,  and  S26.3.4.5, 
test  dm  imies  are  to  be  positioned  with 
their  ha  nds  "in  contact  with  the  thighs." 
Autoliv  petitioned  for  the  positioning 
text  to  I  squire  hands  be  placed  "beside 
the  thig  is."  Autoliv  stated  that  they  do 
not  beleve  it  is  possible  to  place  the 
hands  ip  contact  with  the  thighs 
without  using  tape  or  some  other 
method 


In  conducting  compliance  tests,  the 
agency  has  not  experienced  the  problem 
described  by  Autoliv  and  no  other 
comments  were  made  related  to  this 
issue.  The  problem  could  be  an  anomaly 
in  the  Autoliv  dummy  related  to  wrist 
joint  interference  with  the  dummy  skin. 
As  such,  we  are  denjring  Autoliv's 
petition  with  respect  to  amending  the 
language  on  dummy  hand  positioning. 

VI.  Planes,  Points,  and  Definitioiis 

A.  Plane  B 

Based  on  issues  raised  by  a  petitioner, 
we  are  amending  the  dummy  seating   • 
positioning  procedures  for  the  5th 
percentile  adult  female  dummy  and 
Plane  B  for  child  safety  tests  to  reference 
the  SgRP.  As  finalized  in  the  December 
2001  final  rule,  S16.3.1.10  (general 
provision  for  the  5th  percentile  adult 
female  dummy  seating  positioning 
procedures)  and  S20.1.10  (general 
provision  of  the  test  procedure  for  the 
requirements  to  provide  protection  for 
infants  in  rear  facing  and  convertible 
child  restraints  and  car  beds)  of  FMVSS 
No.  208  used  the  seat  cushion  centerline 
as  a  reference  (Plane  B).  The  December 
2001  final  rule  defined  the  longitudinal 
centerline  as  being  at  the  center  of  the 
widest  part  of  the  seat  cushion.  In  their 
petition,  Mitsubishi  slated  that  for 
asymmetric  seat  cushions  the  centerline 
will  not  pass  through  the  seat  back 
centerline,  and  that  the  difference  can 
be  significant.  They  further  stated: 

(T)he  offset  dummy  position  created  by 
positioning  the  test  dummy  based  on  the 
centerline  of  an  asymmetric  seat  cushion  can 
cause  the  test  dummy  to  shift  as  the  vehicle 
is  towed  toweird  the  barrier,  which  could 
adversely  affect  test  repeatability.  (Docket 
No.  NHTSA  2001-11110-2.) 

Mitsubishi  recommended  that  for 
bucket  seats  the  seat  back  centerline 
should  be  used  as  the  reference,  but  the 
diagrams  they  submitted  used  the  SgRP 
as  the  reference  point.  The  Ford  RFI  also 
requested  that  816.3.1.10,  under  the 
general  provisions  for  the  5th  percentile 
adult  female  test  dummy  seating 
positioning  procedures,  be  amended  to 
reference  the  SgRP  for  bucket  seats. 

The  Advanced  Air  Bag  Rule  used  "the 
center  of  the  seat  cushion"  to  position 
the  5th  percentile  female  test  dummy  in 
the  rigid  barrier  test  and  Plane  B  in  the 
child  protection  tests.  In  the  Mitsubishi 
petition  for  reconsideration  of  the 
Advanced  Air  Bag  Rule,  it  asked  for 
clarification  on  dummy  position  relative 
to  the  center  of  the  seat  cushion.  Also 
in  response  to  the  Advanced  Air  Bag 
Rule,  Toyota  petitioned  for  Plane  B  to 
reference  the  seat's  H-point.  In  the 
eigency's  December  2001  response  to 
clarify  the  reference  point,  we  defined 
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the  center  of  the  seat  as  being 
determined  at  the  widest  part  of  the  seat 
cushion.  We  stated  that  we  rejected 
Toyota's  petition  because  the  difference 
in  lateral  position  between  the  H-point 
and  the  center  of  the  seat,  as  we  were 
defining  it,  would  not  be  significant. 

We  believe  that  the  ciurent  Mitsubishi 
petition  raises  a  valid  issue,  and  are 
amending  the  definition  of  the 
longitudinal  centerline  of  a  bucket  seat 
cushion,  which  is  used  in  the  dummy 
seating  positioning  procediues 
(sometimes  by  reference  to  Plane  B)  for 
the  5th  percentile  adult  female  dummy 
>and  the  positioning  procediu-es  for 
advanced  air  bag  tests  with  a  CRS.  The 
amended  definition  now  references  the 
seating  reference  point  (SgRP).  There  are 
current  seat  designs  that  lack  symmetry, 
both  in  terms  of  seat  cushion  and  seat 
back.  This  may  become  even  more 
common  with  the  proliferation  of  seat- 
mounted  side  ciir  bags  and  seats  with 
fully  integrated  belts.  The  argument  that 
the  difference  between  the  middle  of  the 
widest  part  of  the  seat  and  the  center  of 
the  designated  seating  position  (H-point 
or  SgRP)  is  not  significant  may  not  be 
valid  with  some  current  and  futiue  seat 
designs. 

It  is  the  agency's  intent  to  have  the 
5th  percentile  adult  female  test  dummy 
and  the  CRS  placed  in  a  normal  lateral 
position.  Therefore,  S16.3.1.10  under 
the  dummy  seating  positioning 
procedures  for  the  5th  percentile  adult 
female  test  dummy  and  S20.1.10  under 
the  test  procedures  for  the  child  safety 
tests  are  amended,  for  bucket  seats,  to 
reference  the  SgRP,  which  the 
manufacturers  will  provide  to  the 
agency. 

We  recognize  that  the  amendments 
made  to  the  barrier  test  that  uses  the  5th 
percentile  adult  female  test  dummy  may 
be  appropriate  for  incorporation  into  the 
barrier  tests  that  use  the  50th  percentile 
adult  male  test  dummy.  However,  as 
stated  above,  we  also  recognize  the  time 
sensitive  nature  of  the  petitions  for 
reconsideration  and  the  need  to  address 
the  issues  raised  in  those  petitions. 
Therefore,  we  are  not  at  this  time 
incorporating  such  amendments  into  the 
barrier  test  that  uses  the  50th  percentile 
adult  male  diunmy,  but  may  consider 
such  changes  at  a  later  date. 

B.  Plane  D  and  Plane  C 

"Plane  D"  and  "Plane  C, "  which  are 
used  to  position  test  dummies  in  the 
out-of-position  test  procedures,  are 
redefined  to  reference  an  axis  based  on 
the  volumetric  center  of  the  folded  and 
the  volumetric  center  of  the  static 
inflated  air  bag.  The  December  2001 
final  rule  had  defined  "Plane  D"  and 
"Plane  C"  by  referencing  the  "geometric 


center  of  the  opening  through  which  the 
air  bag  deploys.  "The  agency  stated  in 
the  preamble  of  the  December  2001  final 
rule  that  "[t]his  would  not  necessarily 
be  the  same  as  the  geometric  center  of 
the  air  bag  cover.  Rather,  it  would  be  the 
geometric  center  of  whatever  frame  or 
casing  is  used  to  allow  the  air  bag  to 
deploy  in  a  controlled  maimer." 

Toyota  and  Volkswagen  petitioned 
the  agency  as  a  result  of  a  lack  of  clarity 
with  the  regulatory  text.  The  Ford  RFI 
also  asked  for  clarification  on  the  target 
point  as  contained  in  S26.2  (driver  out- 
of-position  test  Position  1 — Chin  on 
Module).  Toyota  asked  if  the  geometric 
center  is  to  be  measured  for  the  tear 
seam  of  the  air  bag  door  or  for  the 
opening  through  which  the  air  bag 
deploys.  Ford  asked  if  the  geometric 
center  should  be  "determined  in  three- 
dimensional  space,"  or  "from  a 
projection  of  the  opening  to  a  single 
plane  parallel  to  the  steering  wheel  rim 
or  to  the  airbag  reaction  surface."  Ford 
continued: 

If  the  cover  of  the  airbag  is  "adaptive"  to 
differing  conditions;  e.g.  varying  deployment 
path  dependent  upon  resistance  to  bag 
opening,  which  "opening"  should  be  used: 
the  "opening"  common  to  a  normal 
deployment  or  the  anticipated  "alternative 
opening"  for  low  risk  deployment 
conditions? 

Both  Toyota  and  Volkswagen 
recommended  amended  language  to 
clarify  the  reference  point.  Toyota 
suggested  that  the  phrase  of  interest  be 
changed  to  the  "point  where  the  air  bag 
door  intersects  the  horizontal  line 
traveling  through  the  center  point  of  the 
inflator."  Volkswagen  stated  that  in 
order  to  make  the  identification  of  the 
target  point  more  objective  in  the  3-year- 
old  and  6-year-old  dummy  tests,  the 
regulator)'  text  describing  the  target 
point  should  be  amended  to  read  the 
"point  determined  by  the  perpendicular 
projection  onto  the  instnunent  panel  of 
the  geometric  center  of  the  opening  in 
the  inflator  module  through  which  the 
air  bag  deploys  into  the  occupant 
compartment." 

We  agree  that  the  regulatory  text 
adopted  in  the  December  2001  final  rule 
is  not  sufficiently  objective,  and  are 
establishing  an  objective  method  to 
transfer  a  point  onto  the  air  bag  cover. 
The  agency  considered  several  methods 
for  identifying  this  point  and  is 
adopting  a  method  that  relies  tn  the 
volumetric  center  of  the  folded  air  bag 
and  the  volumetric  center  of  the  static 
inflated  air  bag  (Static  Inflated  Air  Bag 
Method). 

One  method  considered  was  the  use 
of  high-speed  film  or  video  of  the 
deploying  bag  in  a  static  environment 
and  without  test  dummies  present  to 


determine  an  axis  of  air  bag 
deployment.  However,  in  some  cases 
the  bag  may  not  deploy  in  a  imifonn  or 
repeatable  manner,  resulting  in  an 
unacceptable  level  of  variability  in  the 
target  point.  Additionally,  we  have 
observed  deployments  where  the  cover 
deflects  the  bag  and  causes  it«to  initially 
squeeze  out  along  an  axis  away  ttom.  the 
occupant  towards  the  vehicle  floor  pan. 
This  would  result  in  a  very  low  target 
point. 

In  developing  a  reference,  our  initial 
assiunption  was  that  the  target  point 
should  be  located  somewhere  on  the  air 
bag  cover  siu-face  because  the  test 
dimuny  would  be  in  a  position  to  either 
be  struck  by  the  deploying  air  bag  cover 
or  by  the  air  bag  pushing  through  its 
cover  into  the  passenger  compartment. 
A  target  line  could  be  defined  as  the 
intersection  of  a  vehicle's  vertical 
longitudinal  plane,  which  bisects  the  air 
bag  laterally,  and  the  portion  of  the  air 
bag  cover  surface  that  is  displaced 
during  air  bag  deployment.  The  target 
point  would  then  be  the  mid-point  of 
the  target  line.  While  this  may  be  a 
relatively  simple  determination  for  a 
rigid  door-type  cover,  it  would  be 
difficult  for  a  flexible  flap-type 
configuration  because  the  portion  of  the 
cover  displaced  during  deployment  is 
hard  to  define.  Also,  the  mid-point  of 
the  intersection  of  the  air-bag  cover  with 
the  vehicle  longitudinal  plane  may  have 
no  relationship  to  the  path  the  air  bag 
takes  when  deploying. 

Another  method  considered  for 
defining  the  target  point  was  to 
determine  the  unobstructed  deployment 
path  of  the  air  bag  into  the  passenger 
compartment  (Clear  Deployment  Path 
Method).  Toyota's  recommendation  for 
revision  to  the  target  point  location 
involved  the  intersection  of  an 
imaginary  axis  or  "axis  of  deployment," 
with  the  outer  surface  of  the  air  bag 
cover.  Toyota  recommended  that  the     ' 
axis  of  deployment  be  defined  by  the 
centerline  of  the  air  bag  inflator.  This 
does  not  work  well  if  the  inflator  is 
remotely  located  with  respect  to  the  air 
bag. 

We  have  determined  that  a  technique 
similar  to  the  Clear  Deployment-Path 
Method  is  best  for  determining  the 
target  point.  The  technique  adopted  in 
this  document,  the  Static  Inflated  Air 
Bag  Method,  is  similar  to  the  Clear  Path 
Deployment  Path  Method  in  that  the 
reference  axis  passes  through  the 
volumetric  center  of  the  folded  air  bag, 
but  differs  by  also  using  the  volumetric 
center  of  the  static  inflated  air  bag. 
Determination  of  the  direction  of  the 
deployment  axis  is  done  by  blocking  the 
air  bag  vents  and  inflating  the  air  bag. 
For  air  bags  that  vent  through  the  bag 
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material,  it  may  be  necessary  to  seal  the 
material  to  reduce  the  venting.  The 
volumetric  center  of  the  static  fully 
inflated  air  bag  is  the  second  point  that 
the  deployment  axis  passes  through. 

The  intersection  of  this  reference  axis 
and  the  surface  of  the  dash  board  or 
steering  wheel  hub  is  the  point  used  to 
line-up  the  dummy  for  the  low  risk 
deployment  tests.  When  marking  a 
target  point  at  this  intersection,  we  will 
allow  a  tolerance  of  ±6  mm  (±0.2  in).  A 
reference  point  on  the  dummy  is  aligned 
with  vertical  and  horizontal  planes  that 
pass  through  the  previously  defined 
dash  board  or  steering  wheel  hub  teu^et 
point.  We  will  allow  the  reference 
planes  a  tolerance  of  ±10  mm  (±0.4  in) 
about  the  target  point.  This  is  in 
recognition  that  the  target  point 
placement  on  the  dash  board  or  steering 
wheel  hub  will  have  inherent  variability 
as  will  the  placement  of  the  dummy 
reference  point  on  the  target. 

Key  to  tnis  method  is  that  the  air  bag 
must  be  inflated  with  sufficient  pressure 
that  no  additional  pressure  alters  the 
location  of  the  center  of  volume.  In 
addition,  the  inflated  air  bag  must  be 
stationary.  Thus,  it  may  be  necessary  to 
dampen  any  inherent  oscillation,  hi 
reality,  the  agency  anticipates  that 
manufacturers  will  provide  the  target 
point  based  on  their  computer  based 
drawings  of  the  air  bag  system  and 
surrounding  structure. 

The  Static  hiflated  Air  Bag  Method 
provides  a  more  objective  procedure 
and  more  clearly  defines  the  previous 
intent  of  the  agency  when  it  specified 
-the  "opening  through  which  the  air  bag 
deploys."  Furthermore,  the  Static 
Inflated  Air  Bag  Method  does  not  have 
the  major  disadvantages  of  the  other 
methods  discussed. 

The  agency  will  monitor  the 
deplo)mient  path  of  air  bags  using  high- 
speed cinematography  during 
compliance  and  research  test  programs 
to  confirm  that  our  method  continues  to 
adequately  represent  the  trajectory  of 
the  air  bag  itself. 

C.  Point  1  (Low  Risk  Deployment  Test) 

The  December  2001  final  rule 
redefined  the  location  of  "Point  1"  to 
place  it  in  a  location  relative  to  the 
upper  edge  of  the  chest  jacket  rather 
than  the  center  of  the  chest/rib  plate. 
("Point  1"  is  a  point  on  the  child 
dummy's  chest  used  for  positioning  the 
diunmy  in  the  low  risk  deployment  tests 
under  S22.4  and  S24.4.)  Toyota  stated 
that  the  new  location  of  "Point  1"  on 
the  flexible  jackets  of  the  3-year-old  and 
6-year-old  dummies  will  result  in 
variability.  Further,  they  petitioned  that 
because  this  change  was  made  without 
sufficient  notice,  the  regulatory  text 


should  revert  back  to  that  specified  in 
the  Ad  ranced  Air  Bag  final  rule. 

In  th ;  preamble  to  the  December  2001 
final  ni  le  we  decided  against  measuring 
"Point  1"  relative  to  fixed  hardware 
becausi  t  we  determined  that  degree  of 
specifii  :ity  is  not  required,  and  also 
there  is  very  little  exposed  fixed 
h2U'dwi  re  from  which  to  reference. 
While  I  he  chest  jacket  moves  about  the 
dumm;  's  ribcage  the  upper  edge  of  the 
chest  j<  cket  remains  in  largely  the  same 
locatio^,  making  it  a  preferable  point  of 
reference.  (66  FR  65376,  65395.) 
Furthetmore,  "Point  1"  was  defined  in 
the  Advanced  Air  Bag  Rule  using  the 
chest/rib  plate,  but  was  redefined  to 
address  concerns  raised  by 
manufacturers'  during  the  December 
2000  technical  workshop.  Based  on  the 
above,  Ive  are  denying  Toyota's  petition 
to  amead  the  definition  of  "Point  1." 

D.  "AiABag  System" 

DainjlerChrysler  requested 
clarification  of  two  issues  pertaining  to 
the  phmse  "deploy  the  right  front 
outboatd  frontal  air  bag  system,"  as  it 
appear  ;  in  the  test  procedures  for  the 
low  ris  ■<  deployment  tests  (S20.4.9, 
822.4.-^  and  S24.4.4).  First, 
DaimlenDhrysler  asked  if  it  is  the 
agencyjs  intent  to  have,  in  addition  to 
the  air  bag,  other  pyrotechnic  devices 
such  a^  seat  belt  pretensioners, 
inflatable  seat  belts,  inflatable  knee 
bolster  i,  etc.  also  deploy.  Second,  they 
point  a  lit  that  if  the  reference  to  "right" 
air  bag)  is  intended  to  signify  passenger- 
side  ail!  bags,  this  would  not  be 
appropriate  for  right  hand  drive 
vehiclos. 

Whil  3  neither  "air  bag  [system]"  or 
"inflati  ble  restraint  [system]"  is  defined 
in  FM^  SS  No.  208  or  any  other  place  in 
49  CFR  Part  571,  the  intent  of  the  term 
"air  ba  ;"  is  to  describe  the  components 
that  mi  ke  up  the  passenger-side  dash- 
mounti  d  and  driver-side  steering  wheel 
hub-m(  lunted,  inflatable  restraints  used 
for  occ  ipant  protection  in  a  frontal 
impact  This  does  not  refer  to  any  other 
pyrotechnic  system  such  as  a  belt 
pretenflioner  or  inflatable  knee  bolster. 
We  are  not  aware  of  other  pyrotechnic 
devicei  contemplated  for  vehicles  in 
frontal  impacts,  such  as  inflatable  belts 
or  infla  table  seat  components  intended 
to  redu  ce  occupant  submarining,  but 
such  di  ivices  would  not  be  included  in 
the  ten  a  "air  bag." 

The  i  tgency  has  no  data  on  the  effect 
deploy  ng  devices  other  than  the  frontal 
air  bag  will  have  on  the  Advanced  Air 
Bag  Ru  e  low  risk  deployment  test 
proced  ire.  Nor  do  we  have  any  data  on 
the  pel  ormance  of  any  of  these  other 
pyrotei  ;hnic  devices  for  out-of-position 
occupe  nts  in  the  field.  We  are 


concerned  that  inflatable  knee  bolsters 
could  negatively  impact  the 
repeatability  of  tile  low  risk  deplojmient 
tests,  even  though  they  woidd  inflate  in 
a  real  crash.  Only  the  infant  low  risk 
deployment  test  is  conducted  with  the 
seat  belt  fastened.  Accordingly,  any 
inflatable  restraints  incorporated  into 
the  seat  belt  should  not  impact  the  test. 
In  order  to  maximize  repeatability,  we 
have  decided  that  only  the  frontal  air 
bag  should  be  deployed  in  the  low  risk 
deployment  tests.  More  specifically, 
only  the  dash  or  steering  wheel 
mounted  air  bag  should  be  deployed  in 
these  tests.  We  do  not  believe  that  the 
regulatory  text  should  be  amended  to 
specify  this  because  there  may  be  a 
future  frontal  air  bag  mounting  location 
other  than  the  dash  or  steering  wheel. 

The  agency  also  notes  that  tor  the 
suppression  option,  only  the  frontal  air 
bag  (dash  or  steering  wheel  mounted] 
should  be  suppressed.  Again,  we  have 
no  data  to  determine  if  other 
pyrotechnic  devices  should  be 
suppressed  in  the  suppression 
compliance  option.  "These  other  devices 
should  be  suppressed  at  the  option  of 
the  manufacturer,  who  should  be  fn  a 
position  to  determine  the  relative  merits 
of  suppression  or  deplo}maent. 

The  DaimleiChrysler  petition  also 
indicated  a  concern  with  the  reference 
to  the  "right  front  outboard  frontal  afr 
bag"  in  S20.4.9,  22.4.4,  and  24.4.4.  The 
more  appropriate  term  and  the  term 
used  elsewhere  is  "passenger  air  bag." 
Accordingly,  we  have  replaced  "right 
front  outboard"  with  "front  outboard 
passenger"  in  these  sections.  For 
consistency  the  regulatory  text  has  also 
been  amended  to  replace  the  term  "left 
front  outboard  frontal  air  bag"  with 
"driver  fitmtal  air  bag"  in  S26.4. 

VII.  Miscellaneous  Issues 

A.  Separation  in  Test  Speed  Between 
the  Low  Risk  Deployment  Indicant  and 
the  Unbelted  Barrier  Test 

DaimlerChrysler  petitioned  the 
agency  to  amend  FMVSS  No.  208  such 
that  a  14  km/h  (9  mph)  separation  exists 
between  the  low  risk  deplojonent 
indicant  test  (S22.5)  and  the  Unbelted 
Barrier  Test  (S5.1.2{b)  and  Sl6.1(b)). 
The  petition  is  denied.  DaimlerChrysler 
had  previously  requested  similar 
amendments  in  comments  to  the 
Supplementary  Notice  of  Proposed 
Rulemaking  (SNPRM)  (64  FR  60556; 
November  5, 1999)  and  comments  to  the 
Advanced  Air  Bag  Rule.^ 

In  the  SNPRM,  the  agency  proposed  a 
29  km/h  (18  mph)  indicant  test.  We 


^  See,  DaimleiChiysleT's  comments  and  petitions 
at  NHTSA-1999-6407-44  and  NHTSA-2001- 
11110-7. 
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further  proposed  a  minimum  imbelted 
test  speed  of  29  km/h  (18  mph)  and 
stated  we  were  considering  a  maximum 
unbelted  test  speed  of  between  40  and 
48  km/h  (25  and  30  mph).  hi 
DaimlerChrysler's  comments  to  the 
SNPRM,  it  requested  that  the  onjy 
unbehed  test  speed  should  be  40  km/h 
(25  mph).  It  further  commented  that  the 
indicant  test  should  be  at  a  speed  of  24 
km/h  (15  mph)  so  that  a  16  km/h  (10 
mph)  "gray  zone"  would  exist  between 
the  two  tests.  DaimlerChrysler  and  other 
commenters  stated  that  there  was  a 
conflict  between  meeting  the  low  risk 
requirements  and  meeting  the  unbelted 
rigid  barrier  test  with  the  50th 
percentile  adult  male  test  dummies. 

Air  bags  designed  to  vary  their 
performance  in  response  to  sensed 
differences  in  crash  severity  or  other 
conditions  have  a  range  of  conditions  in 
which  the  air  bag  changes  from  one 
level  of  performance  to  another;  i.e. 
"gray  zones."  At  very  low  speeds/there 
may  be  uncertainty  within  a  gray  zone 
about  whether  the  air  bag  will  deploy  or 
not  deploy,  and  at  higher  speeds,  there 
will  be  uncertainty  about  which  level  of 
performance  will  be  triggered. 
Manufactiuers  stated  that  in  many  cases 
a  first  stage  air  bag  that  would  not  harm 
children  would  not  be  sufficient  to 
satisfy  the  injiuy  criteria  performance 
limits  for  the  50th  percentile  adult  male 
test  dummy  in  a  test  at  40  km/h  (25 
mph)  and  may  be  insufficient  to  certify 
compliance  in  a  29  km/h  (18  mph)  test, 
hi  response  to  DaimlerChrysler  and 
other  commenters,  the  Advanced  Air 
Bag  Rule  reduced  the  indicant  test 
speed  to  26  km/h  (16  mph)  and  selected 
a  speed  range  for  the  unbelted  test  of 
32-40  km/h  (20-25  mph).  hi  the 
preamble  to  the  Advanced  Air  Bag  Rule 
we  stated  that  we  believed  the  speed 
difference  (6  km/h  gray  zone)  should  be 
sufficient  to  resolve  manufacturers' 
concerns. 

In  DaimlerChrysler's  petition  for 
reconsideration  to  the  Advanced  Air 
Bag  Rule,  it  once  again  requested 
additional  separation  between  the 
indicant  and  low  risk  deployment  tests. 
On  this  occasion  the  request  was 
reduced  to  14  km/h  (9  mph)  of 
separation.  The  basis  for  its  request  was 
the  same  as  when  it  commented  on  the 
SNPRM.  In  the  preamble  of  the 
December  18,  2001  final  rule,  the  agency 
stated  that  DaimlerChrysler  was 
basically  arguing  again  for  an  imbelted 
test  speed  of  40  km/h  (25  mph)  and 
denied  the  petition.  However  the 
December  2001  final  rule  did  limit  the 
test  dummy  size  for  the  indicant  test  on 
the  passenger  side  to  the  5th  percentile 
adult  female  test  dummy.  We  stated: 


Thus,  if  a  vehicle  manufacturer  faces  a 
situation  where  deployment  of  both  stages  of 
a  dual  stage  air  bag  is  necessary  to  meet  the 
unbelted  barrier  test  requirements  for  50th 
percentile  adult  male  dummies  in  a  32  km/ 
h  (20  mph)  crash  test,  and,  because  of  gray 
zone  issues,  it  is  possible  that  both  stages 
may  fire  in  a  26  km/h  (16  mph)  crash,  the 
manufacturer  can  design  its  air  bag  system, 
using  occupant  recognition  technology,  so 
that  only  the  first  stage  will  fire  in  the 
presence  of  5th  percentile  adult  female 
dummies  in  crash  tests  at  these  severity 
levels.  (66  FR  65376,  65384.) 

In  DaimlerChrysler's  petition  for 
reconsideration  to  the  Etecember  2001 
final  rule,  it  again  requested  additional 
test  speed  separation  and  repeated  its 
desire  for  a  14  km/h  {9mph)  separation. 
It  also  stated  that  the  agency 
misinterpreted  DaimlerChrysler's 
petition  to  the  Advemced  Air  Bag  Rule, 
in  that  an  unbelted  test  speed  of  40  km/ 
h  (25  mph)  was  only  one  potential  result 
of  a  14  km/h  (9mph)  test  speed 
separation.  It  gave  the  example  of 
conducting  the  low  risk  deployment 
indicant  test  at  23  km/h  (14  mph)  with 
a  minimum  test  speed  for  the  imbelted 
test  of  37  km/h  (23  mph).  It  further 
stated  that  using  the  5th  percentile  adult 
female  test  dummy  in  the  indicant  test 
provides  no  relief  because  the  problem 
at  hand  is  one  of  crash  severity  sensing 
and  not  occupant  classification. 

The  agency  may  have  provided  a 
single  interpretation  of 
DaimlerChiysler's  previous  petition  for 
a  14  km/h  (9  mph)  separation  request  by 
viewing  it  as  a  request  for  a  40  km/h  (25 
mph)  unbelted  test.  But  given  an 
unbelted  test  of  40  km/h  (25  mph),  any 
other  interpretation  that  keeps  the 
minimum  unbelted  test  below  40  km/h 
(25  mph)  would  result  in  a  low  risk 
deployment  indicant  test  speed  of  less 
than  26  km/h  (16  mph). 

The  NPRM  for  the  Advanced  Air  Bag 
Rule  (63  FR  49958;  September  18, 1998) 
proposed  32  km/h  (20  mph)  as  the 
impact  speed  for  the  low  risk 
deployment  indicant  test.  The  SNPRM 
proposed  29  km/h  (18  mph)  and  the 
Advanced  Air  Bag  Rule  required  26  km/ 
h  (16  mph)  for  the  low  risk  deplo}Tnent 
indicant  test.  Any  further  reduction  in 
the  indicant  test  speed  may  result  in  a 
further  reduction  in  the  benefits  to 
children  and  adults  who  happen  to  be 
out-of-position  in  a  crash  above  this 
threshold  speed.  This  reduction  may 
create  the  situation  where  no  bag 
deploys  during  the  indicant  test. 

DaimlerChrysler's  petition  provides 
no  new  information  and  makes  no  new 
arguments  related  to  the  issue  of  an 
appropriate  "gray  zone"  separating  the 
low  risk  deployment  indicant  test  and 
the  unbelted  test.  Therefore, 
DaimlerChrysler's  petition  is  denied. 


B.  Test  Procedures  for  Automatic 
Suppression  Requirements  (Belt 
Cinching) 

In  compliance  testing  for  the 
automatic  suppression  features  with 
CRSs  under  S20.2,  S22.2.  and  S24.2,  the 
belted  tests  require  the  seat  belt  to  be 
cinched  down  at  134  N  (30  lb)  as 
measured  at  the  outboard  section  of  the 
lap  belt.  Some  manufacturers  place  a 
button  (latchplate  button)  on  belts, 
which  can  prevent  the  belt  from  being 
cinched  dowrn  to  the  required  level. 
These  buttons  are  placed  on  belts  to 
keep  the  buckle  from  sliding  down  on 
the  unsecured  belt,  ensuring  that  the 
latchplate  remains  accessible  by 
restricting  the  movement  of  the 
latchplate  on  the  seat  belt.  In  the 
December  2001  final  rule,  we  stated 
that: 

While  we  are  not  adding  a  provision  to  the 
regulatory  text,  we  do  intend  to  remove  the 
plastic  button  if  it  prevents  us  from  reaching 
a  134  N  (30  Ibf)  force.  This  button  is  not 
required  under  any  Federal  motor  vehicle 
safety  standards.  (66  FR  65376,  65389.) 

DaimlerChrysler  petitioned  the  agency 
to  require  that  no  compliance  test 
procedure  detailed  in  S20.2.  S22.2.  or 
S24.2  allow  the  removal  of  latchplate 
buttons.  DaimlerChrysler  claimed  that 
this  button  is  necessary  to  meet  the 
requirement  of  S7.4.4.  Latchplate 
access,  of  FMVSS  No.  208.  and  .that 
testing  requiring  the  removal  of  the 
button  "may  force  manufacturers  to 
certify  to  a  non-saleable  condition." 

DaimlerChrysler's  petition  with 
regard  to  the  latchplate  button  is  denied. 
It  is  critical  to  achieve  the  cinch  down 
load  of  134  N  (30  Ibf)  in  order  to  test  the 
suppression  systems  in  what  we  have 
found  to  be  a  real  world  configuration. 
Keeping  the  latchplate  button  (or 
webbing  loop  in  the  case  of  CM    • 
vehicles)  will,  in  some  instances,  not 
allow  this  force  to  be  achieved. 
However,  for  many  vehicles  the  button 
is  not  a  problem.  Removing  the  button 
to  allow  achievement  of  the  requfred 
cinch  down  load  allows  for  the  agency 
to  have  a  more  objective  requirement. 

Further,  removal  of  the  button  for 
suppression  testing  does  not  result  in 
vehicle  certification  in  a  "non-saleable 
condition."  Many  other  test  procedures 
in  the  FMVSSs  require  modifications  to 
the  vehicle  as  a  specific  aspect  of 
performance.  For  example,  FMVSS  No. 
207.  Seating  systems,  requires  bracing  to 
be  added  between  the  seat  base  and  seat 
back  before  pulling  on  the  seat  to  test 
the  strength  of  the  seat  emchorage  to  the 
vehicle.  The  cinch  force  required  for  the 
suppression  test  is  to  test  a  "worst  case 
scenario."  and  removal  of  the  latchplate 
button  simply  allows  the  belt  to  be 
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cinched  to  force  levels  that  reflect  this 
scenario. 

C.  Appendix  A  ofFMVSS  No.  208 

The  Alliance,  with  emphasis  added 
firom  Mitsubishi,  Volkswagen,  and    . 
Porsche,  petitioned  for  changes  to 
Appendix  A  ofFMVSS  No.  208. 
Appendix  A  lists  which  car  beds  and 
CRSs  the  agency  may  use  to  test  the 
suppression,  system  of  a  vehicle.  The 
Alliance,  Volkswagen,  and  Porsche 
requested  that  the  list  include  the 
production  dates  for  the  CRSs.  The 
Alliance  stated  that  alterations  to  the 
CRS  list  should  only  be  made  if  the 
alteration  will  affect  certification  of  a 
vehicle.  Mitsubishi,  Volkswagen,  and 
Porsche  believe  that  surrogate  devices 
being  developed  at  UMTRI  should 
replace  the  list  of  CRSs  as  soon  as 
possible.  Mitsubishi  requested  a  2-year, 
phase-in  for  changes  to  Appendix  A  and 
stated  that  it  believes  FMVSS  No.  213, 
Child  restraint  systems,  could  specify 
the  weight  and  shell  dimensions  of 
CRSs.  However  they  have  not  petitioned 
to  have  FMVSS  No.  213  amended. 

As  noted  earlier,  Evenflo  has  also 
petitioned  the  agency  to  remove  certain 
Evenflo  seats  from  Appendix  A  and 
replace  them  with  newer,  LATCH 
models.  Evenflo  states  that  the  older 
seats  should  be  removed  because  only 
LATCH  seats  have  been  manufactured 
sijice  September  1 ,  2002. 

A  recent  analysis  by  the  agency  found 
that  about  one  fourth  of  the  CRSs 
currently  in  Appendix  A  are  no  longer 
available.  This  is  indicative  of  the 
dynamic  nature  of  the  CRS  industry. 
Because  of  the  nature  of  this  industry, 
NHTSA  has  decided  to  perform  an 
annual  review  of  AppendixA  with  the 
objective  of  making  appropriate 
upidates.  The  nimiber  of  CRSs  in 
Appendix  A  may  change  slightly  as  it  is 
updated.  This  is  because  the  review  may 
identify  different  trends  in  the  use  of 
CRSs  from  prior  periods.  Because  it  is 
impossible  to  know  the  natiue  of  these 
^nds,  we  cannot  commit  to  increasing 
or  decreasing  the  number  of  restraints  in 
Appendix  A  by  a  set  number.  As  a 
general  guideline,  however,  we  believe 
the  number  of  CRSs  should  not  vary  by 
more  than  10-20  percent  absent 
dramatic  changes  in  the  design  of 
restraints. 

In  deciding  whether  to  amend 
Appendix  A,  NHTSA  will  consider  a 
nimiber  of  factors,  such  as  whether  a 
__  particular  restraint  has  been  a  high 
volume  model,  whether  it  has  mass  and 
dimensions  that  are  representative  of 
many  restraints  on  the  market,  whether 
its  mass  and  dimensions  represent 
outliers,  and  whether  a  variety  of 
restraint  manufacturers  are  represented 


in  the  a|)pendix.  This  approach  will 
allow  u£  to  limit  Appendix  A  to  those 
restrain  ts  that  represent  large  portions  of 
the  CR£  market,  while  including 
exceptii  >nally  large  or  small  restraints. 
We  bell  3ve  a  combination  of  restraints 
is  needi  d  to  assure  the  robustness  of 
automa  ic  suppression  systems  under 
real  wo  Id  conditions. 

We  b  ilieve  this  annual  review  will 
serve  to  maintain  a  spectrum  of  CRSs  in 
the  app  jndbc  that  are  representative  of 
the  CR£  population  in  production  at 
that  tin  b.  This  routine  assessment  will 
ensure '  hat  only  relatively  current 
restrain  ts  will  be  used  for  compliance 
testing.  It  will  also  enable  NHTSA  to 
determi  ae  the  availability  of  the  CRSs 
and  determine  any  change  in  design, 
other  than  those  that  are  purely 
cosmeti  c.  Although  NHTSA  will  review 
the  app  mdix  every  year,  we  may  not 
amend  t  annually.  In  those  years  where 
we  tent  itively  conclude  that  the 
append  x  needs  updating,  we  will 
publish  an  NPRM  with  a  30  day 
comme:  it  period.  This  shorter  comment 
period  i  vill  allow  us  to  issue  a  final  rule 
expedit  ously,  reducing  the  possibility 
that  a  p  -oposed  restraint  will  no  longer 
be  avail  able  for  purchase  on  the  date  of 
publica  ion. 

Even  with  diligent  review  of 
Appen<  ix  A,  there  may  be  rare 
occasio  IS  when  a  new  addition  to  the 
list  beci  imes  imavailable  or  undergoes  a 
signific  mt  design  change  between  the 
time  an  amendment  is  proposed  and 
when  it  is  issued  as  a  fhial  rule.  Under 
this  lin  ited  circumstance,  the  agency 
would  I  lot  use  the  luiavailable  or  altered 
CRS  foil  compliance  testing  and  the 
manufacturers  would  likewise  be 
relieve<  of  any  burden  to  procure  the 
CRS  or  use  it  to  test  for  suppression. 
Conver  ely,  if  a  CRS  becomes 
imavailkble  or  is  altered  after 
publication  of  the  list,  we  will  assume 
that  thd  manufacturer  was  able  to 
acquire!  the  CRS  and  has  it  available  for 
certification  testing.  The  effect  of  this 
requirement  is  that  vehicle 
manufs:tiu-ers  and  NHTSA  will  need  to 
procure  all  child  restraints  Usted  in 
Appenoix  A  not  already  in  their 
possession  when  the  list  is  published. 

The  Breamble  to  the  December  2001 
final  ru  e  stated  that,  to  provide 
sufficie  It  lead  time  for  vehicle 
compli  nee,  any  future  changes  to 
Appen(  ix  A  would  have  em  effective 
date  of  ane  year  after  publication  of  the 
amend  d  list.  66  FR  65376,  65390.  This 
means  hat  after  a  new  CRS  appears  in 
Appen(  ix  A,  manufacturers  would  not 
have  to  certify  compliance  of  their 
vehicle  >  when  using  that  restraint  for  a 
full  yea  r.  We  also  stated  that  "early 
compli  ince"  with  the  amended  list  (as 


opposed  to  the  previous  list)  was 
permissible  so  long  as  the  manufacturer 
notified  the  agency  that  it  was 
exercising  this  option. 

We  are  concerned  that  a  two-year  lead 
time  coiUd  result  in  a  greater  percentage 
of  the  CRSs  in  Appendix  A  being 
removed  from  production  before  the 
amended  appendix  takes  effect. 
Additionally,  the  one-year  lead  time  is 
consistent  with  the  agency's  intent  that 
occupant  detection  systems  be  robust 
and  able  to  detect  any  CRS,  including 
those  that  are  relatively  new  to  the 
market.  However,  in  recognition  that 
manufacturers  need  to  know  what  CRSs 
will  be  included  as  they  design  their 
new  models,  we  have  decided  to 
slightly  change  our  position  on  lead 
time  by  making  any  changes  to 
Appendix  A  effective  for  the  next  model 
year  introduced  one  year  after 
publication  of  the  final  rule  modifying 
Appendix  A.  (Consistent  with  our  past 
practice,  for  this  purpose,  the  model 
year  be^ms  on  September  1  of  the  prior 
calendar  year.)  This  will  result  in  a  one 
to  two  year  lead  time.  For  example,  if 
Appendix  A  were  updated  March  1, 
2004,  the  revised  appendix  would 
become  effective  September  1,  2005,  a 
period  of  eighteen  months  after 
publication.  We  believe  this  approach 
will  allow  manufacturers  to  tie  their 
certification  to  the  automatic 
suppression  requirements  with  the 
introduction  of  a  new  model  year. 

However,  as  explained  further  below, 
we  are  concnned  about  the  fact  that 
CRSs  with  LATCH  (Lower  Anchors  and 
Tethers  for  Children)  are  increasingly 
used  in  the  real  world  for  transporting 
children.  There  have  been  no  CRSs  with 
LATCH  included  in  Appendix  A  since 
the  initial  publication  of  the  May  2000 
Advanced  Air  Bag  Rule.  Therefore,  for 
this  final  rule,  we  are  taking  exception 
to  our  future  process  and  are  requiring 
that  the  effective  date  for  the  CRSs  listed 
in  this  notice  \^  September  1,  2004. 

The  September  1,  2004  effective  date 
for  Appendix  A  should  not  present  a 
problem  for  manufactiirers.  By 
September  1,  2004,  LATCH  attachments 
will  have  been  required  for  two  years, 
as  established  under  the  March  5, 1999 
final  rule  (64  FR  10786).  Vehicle 
manufacturers  have  been  aware  of  the 
changes  to  CRSs  and  should  have  been 
testing  accordingly.  Even  if  the  CRSs 
used  for  testing  by  the  manufacturers 
were  not  the  models  in  Appendix  A,  the 
LATCH  mechanisms  should  be 
substantially  similar.  As  such,  providing 
less  than  one  year  of  lead  time  for 
comphance  with  the  amended  appendix 
is  not  undulv  biudensome. 

We  have  determined  that  Alliance's 
petition  for  Appendix  A  to  be  altered 
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only  when  a  change  to  a  CRS  would 
affect  vehicle  certification  is  not 
practical  from  either  a  regulatory  or 
manufacturing  perspective.  The 
agency's  knowledge  of  particular 
suppression  systems,  typically,  is  not 
sufficient  to  allow  us  to  make  such 
determinations.  Likewise,  limiting 
changes  to  the  appendix  based  on 
whether  a  CRS  would  affect  vehicle 
certification  could  result  in 
manufacturers  designing  systems  that 
only  test  obsolete  restraints.  While  such 
a  scenario  may  not  prove  particularly 
problematic  from  a  compliance 
perspective,  it  could  prove  quite  risky  in 
the  real  world.  The  intent  of  requiring 
automatic  suppression  systems  to  detect 
the  presence  of  CRSs  that  are  on  the 
market  is  to  ensure  that  the  systems 
actually  work  in  the  real  world.  If  a 
change  to  a  CRS  were  clearly  cosmetic, 
such  as  color  scheme  or  upholstery,  the 
list  would  not  be  affected. 

We  continue  to  believe  that  the  CRS 
surrogates  under  development  by 
UMTRI  are  insufficiently  representative 
of  the  CRS  market  to  adopt  at  this  time. 
The  siuTogates  do  not  attempt  to 
represent  dimensional  outliers.  As  such, 
they  cannot  ensure  the  robustness  of  an 
automatic  suppression  system  under 
real  world  conditions.  Additionally, 
without  amending  FMVSS  No.  213  to 
require  restraints  to  be  dimensionally 
similar  to  the  surrogates,  there  is  no 
assurance  that  the  surrogates  will 
continue  to  represent  even  the  average 
dimensions  of  restraints  on  the  market. 
We  have  already  determined  that  it  is 
inappropriate  to  amend  FMVSS  No.  213 
to  accommodate  the  requirements  of 
FMVSS  No.  208. 

We  recognize  that  Appendix  A  is  not 
perfect.  Indeed,  regularly  updating  the 
appendix  is  a  significant  amount  of 
work  for  the  agency.  Nevertheless,  at 
this  time  there  is  no  alternative  that  will 
test  whether  automatic  suppression 
systems  are  capable  of  recognizing  those 
child  restraints  that  are  likely  to  be  used 
by  the  owners  of  vehicles  with 
advanced  air  bags. 

We  do  find  that  the  industry  request 
that  we  identify  specific  CRS 
production  dates  has  merit.  This  will 
allow  for  a  more  precise  identification 
of  which  CRSs  may  be  used  in 
compliance  testing.  However,  in  futiire 
amendments.  Appendix  A  will,  as  a 
general  matter,  only  include  the 
production  start  dates,  since  the  agency 
is  in  no  position  to  know,  beforehand, 
when  a  restraint  manufacturer  will 
cease  production  of  a  particular  model. 
The  fact  that  a  particular  restraint  may 
not  be  produced  for  the  entire  time  that 
it  is  included  in  Appendix  A 
underscores  the  need  for  vehicle 


manufacturers  to  procure  all  restraints 
in  the  appendix  promptly  after  the 
revised  appendix  is  published.  The 
agency  may  specify  a  production  end 
date  in  an  amendment  to  the  appendix 
if  a  CRS  undergoes  a  significant  change 
without  a  change  in  the  name  and 
model  number  and  the  agency  wishes  to 
keep  the  older  version  on  the  list. 

Begiiming  in  September  2000,  vehicle 
manufactvirers  were  required  to  begin  a 
phase-in  of  vehicles  with  child  restraint 
anchorage  systems,  consisting  of  a  tether 
anchorage  and  two  lower  anchorages. 
(See  FMVSS  No.  225.)  CRS 
manufacturers  began  selling  CRSs  with 
LATCH  to  utilize  these  vehicle 
anchorages,  and  as  of  September  1, 
2002,  all  CRSs  must  have  LATCH.  As 
noted  by  Evenflo,  all  child  restraints 
currently  manufactured,  other  than 
booster  seats,  harnesses,  and  the  car 
bed,  are  required  to  have  LATCH. 
Accordingly,  the  agency  believes  it  is 
imperative  to  add  some  LATCH  seats  to 
the  appendix  and  to  have  them  tested  in 
the  next  model  year.  When  the 
amendments  made  to  Appendix  A  in 
this  document  are  effective,  September 
1,  2004,  CRSs  with  LATCH  will  have 
been  required  for  almost  two  years.  To 
reflect  this  change  in  the  market,  two 
new  LATCH  CRSs  are  included  in  the 
amended  Appendix  A.  We  have  decided 
against  replacing  all  of  the  seats  other 
than  booster  seats  and  the  car  bed  with 
new  LATCH  seats  because  to  do  so 
would  dramatically  amend  the 
appendix  and  would  fail  to  accoimt  for 
those  non-LATCH  seats  still  widely  in 
use.  As  subsequent  amendments  are 
made  to  the  appendix,  these  older  seats 
will  be  replaced  to  account  for  their 
decreased  presence  in  vehicles. 

In  a  related  issue,  we  note  that  many 
child  restraint  manufacturers  place  an 
expiration  date,  typically  six  years,  on 
their  seats.  Given  die  intent  of  child 
restraint  manufactvuers  that  the 
restraints  not  be  used  after  their 
expiration  date,  this  information  will 
also  be  considered  by  the  agency  in 
Appendix  A  amendment  proposals. 

Appendix  A  requires  that  vehicles 
certified  to  FMVSS  No.  208  Sl9,  S21,  or 
S23  and  produced  between  December 
18,  2001  and  September  1,  2004  may  be 
tested  with  one  car  bed,  ten  rear  facing 
child  restraints,  seven  forward  facing 
child  restraints,  and  four  booster  seats 
for  a  possible  22  child  restraints.  All  of 
the  child  restraints  used  in  testing  must 
be  manufactured  after  December  1 , 
1999. 

As  of  September  1,  2004,  three  of  the 
rear  facing  child  restraints  will  not  be 
used  in  testing  (designated  by 
"Terminated"),  while  two  additional 
forward  facing  child  restraints  are  added 


to  the  fist  (designated  by  "Effective"). 
Thus,  for  vehicles  produced  as  of 
September  1,  2004.  up  to  21  child 
restraints  may  be  used  in  testing. 

D.  Neck  and  Chest  Injury  Criteria 

DaimlerChrysler  petitioned  the 
agency  to  use  neck  injury  criteria  (Nij) 
only  in  static  out-of-position  tests  and 
not  in  belted  and  unbelted  in-position 
tests.  DaimlerChrysler  also  petitioned 
the  agency  to  use  a  threshold  of  73  g  for 
the  5th  percentile  adult  female  test 
dummy  chest  acceleration. 

In  comments  to  the  SNPRM  (NHTSA- 
1999-6407-44)  and  in  a  petition  for 
reconsideration  on  the  Advanced  Air 
Bag  Rule  (NHTSA-2000-701 3-022), 
DaimlerChrysler  asked  for  this  change  to 
the  chest  acceleration  performance  limit 
as  well  as  expressed  a  desire  for  the 
elimination  of  Nij  from  the  regulation. 

In  the  December  2001  final  rule,  we 
'  denied  both  of  DaimlerChrysler's 
petitions.  In  denying  the  petition  for  a 
73  g  threshold,  the  agency  relied  on 
crash  tests  in  which  the  lower  thorax/ 
abdomen  of  the  5th  percentile  adult 
female  test  dummy  contacted  the 
steering  wheel  rim,  producing  high 
chest  g  measurements  and  low  chest 
deflection.  Chest  deflection,  measured 
only  at  the  central  upper  thorax,  and 
chest  acceleration  with  a  performance 
limit  of  73  g  would  not  identify  these 
cases  of  steering  wheel  rim  contact  as 
injurious,  whereas  a  performance  limit 
of  60  g  would.  See  66  FR  65376,  65398. 
The  agency  also  determined  that  the  Nij 
formula  incorporates  the  relevant 
measurements  for  evaluating  neck 
injur>'  during  frontal  impact  and  that 
much  of  the  automotive  industry  has 
accepted  Nij  as  a  valid  injiuy 
measurement.  See  66  FR  65376,  65399. 

DaimlerChrysler  has  not  provided  any 
new  information  with  respect  to  these 
two  issues  in  its  current  petition  for 
reconsideration.  The  agency  still 
concurs  with  oiu  previous 
determination  and  therefore  is  denying 
DaimlerChrysler's  petition  with  respect 
to  the  chest  g  and  Nij  measurements. 

E.  Technical  Corrections  of  the 
Regulatory  Text 

Sl4.3(a)  contains  a  typographical 
error  which  is  corrected  in  this 
document.  As  correctly  identified  in  the 
heading,  this  section  applies  to  vehicles 
manufactured  on  or  after  September  1 , 
2007  and  before  September  1,  2010.  The 
regulatory  text  incorrectly  states  that  it 
applies  to  vehicles  manufactured  on  or 
before  September  1,  2007-  and  before 
September  1,  2010.  This  error  has  been 
corrected. 

In  the  December  18,  2001  final  rule 
the  reference  to  "Plane  A"  in  S20.2.1.2 


s- 
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\ras  inadvertently  changed  to  "Plane." 
This  error  has  been  corrected. 

The  dummy  positioning  procediu^s 
for  the  3-year-old  test  dummy,  6-year- 
old  test  dummy,  and  the  5th  percentile 
adult  female  test  dummy  have  been 
amended  to  specify  a  degree  of  latitude 
when  positioning  a  dummy  in  reference 
to  its  midsagittal  pleme.  This  tolerance 
is  in  recognition  that  the  placement  of 
the  dunmiy  reference  line  coincident  to 
a  plane  or  point  on  the  vehicle  will  have 
inherent  variability. 


D.  Exei  utive  Order  13132  (Federalism) 

The  (  gency  has  analyzed  this 
rulema  dng  in  accordance  with  the 
princif  les  and  criteria  contained  in 
Execut  ve  Order  13132  and  has 
determ  ned  that  it  does  not  have 
sufficie  at  federalism  implications  to 
warran  consultation  with  State  and 
local  o  Bcials  or  the  preparation  of  a 
federal  sm  summary  impact  statement, 
fin  il  rule  has  no  substantial  effects 
>tates,  or  on  the  current  Federsil- 
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A.  Executive  Order  12866  and  DOT  ^ 

Regulatory  Policies  and  Procedures 


official  > 


NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review,"  because  it  was  not  deemed 
si^ificant  under  the  executive  order. 
The  rulemaking  action  has  also  been 
determined  to  not  be  significant  under 
the  Department's  regulatory  policies  and 
procedures.  The  agency  has  concluded 
that  the  impacts  of  today's  amendments 
are  so  minimal  that  a  regulatory 
evaluation  is  not  required.  Rather, 
readers  who  are  interested  in  the  overall 
costs  and  benefits  of  advanced  air  bags 
are  referred  to  the  agency's  Final 
Economic  Assessment  for  the  May  2000 
final  rule  (Docket  No.  NHTSA-2000- 
7013-02).  NHTSA  has  determined  that 
the  costs  and  benefits  analysis  provided 
in  that  document  are  unaffected  by 
today's  rule. 

B.  Regulatory  Flexibility  Act 

We  have  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.) 
This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  because  it 
does  not  significantly  change  the 
requirements  of  the  May  2000  final  rule 
or  the  December  2001  final  rule.  Small 
organizations  and  small  governmental 
units  will  not  be  significantly  affected 
since  the  potential  cost  impacts 
associated  with  this  rule  remain 
unchanged  from  the  December  2001 
final  rule. 


C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  these 
amendments  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  they  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 
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Mandates  Reform  Act 

Jnfunded  Mandates  Reform  Act 
requires  agencies  to  prepare  a 
assessment  of  the  costs,  benefits 
effects  of  proposed  or  final 
include  a  Federal  mandate 
result  in  the  expenditure  by 
l^cal  or  tribal  governments,  in  the 
e,  or  by  the  private  sector,  of 
$100  million  annually 
(adjusti  sd  for  inflation  with  base  year  of 
yVhile  the  May  2000  final  rule  is 
result  in  over  $100  million  of 
expenditures  by  the  private 
oday's  final  rule  makes  only 
a  Ijustments  to  the  December  2001 
w  lich,  in  tiun,  made  only  small 
ustn  lents  to  the  May  2000  rule. 
Accord  ingly,  this  final  rule  will  not    - 
a  significant  increase  in  cost  to 
pri+ate  sector. 
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F.  Executive  Order  12778  (Civil  Justice 
Reform } 

This  Inal  rule  does  not  have  any 
retroac  ive  effect.  Under  section  49 
U.S.C.  J0103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  m  ly  not  adopt  or  maintain  a  safety 
standa]  d  applicable  to  the  same  aspect 
of  perf<  rmance  which  is  not  identical  to 
the  Fee  eral  standard,  except  to  the 
extent  hat  the  state  requirement 
impose  s  a  higher  level  of  performance 
and  ap  )lies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  arocedure  for  judicial  review  of 
final  TV  les  establishing,  amending  or 
revokii  g  Federal  motor  vehicle  safety 
standai  ds.  That  section  does  not  require 
submis  sion  of  a  petition  for 
reconsi  deration  or  other  administrative 
proceei  lings  before  parties  may  file  suit 
in  com  i. 

G.  Papi  'rwork  Reduction  Act 

Und(  r  the  Paperwork  Reduction  Act 
of  1995 ,  a  person  is  not  required  to 
respon  1  to  a  collection  of  information 
by  a  Fe  deral  agency  unless  the 
collect  on  displays  a  valid  OMB  control 
'    numbef.  This  rule  does  not  establish 


any  new  information  collection 
requirements. 

H.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  "Ilie  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Standard  No.  208  is  extremely 
difficult  to  read  as  it  contains  multiple 
cross-references  and  has  retained  all  of 
the  requirements  applicable  to  vehicle 
of  different  classes  at  different  times. 
Because  portions  of  today's  rule  amend 
existing  text,-  much  of  that  complexity 
remains.  Additionally,  the  availability 
of  multiple  compliance  options, 
differing  injury  criteria  and  a  dual 
phase-in  have  added  to  the  complexity 
of  the  regulation,  particularly  as  the 
various  requirements  and  options  are 
accommodated  throughout  the  initial 
phase-in.  Once  the  initial  phase-in  is 
complete,  much  of  the  complexity  will 
disappear.  At  that  time,  it  would  be 
appropriate  to  completely  revise 
Standard  No.  208  to  remove  any 
options,  requirements,  and 
differentiations  as  to  vehicle  class  that 
are  no  longer  applicable. 

/.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rulemaking  directly  involves 
decisions  based  on  health  risks  that 
disproportionately  affect  children, 
namely,  the  risk  of  deploying  air  bags  to 
children.  However,  this  rulemaking 
serves  to  reduce,  rather  than  increase, 
that  risk. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technalogy  Transfer  and  Advancement  ~ 
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Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  •*  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  {e.g., 
the  statutory  provisions  regarding 
NHTSA's  veUcle  safety  authority)  or 
otherwise  impractical.  ]n  meeting  that 
requirement,  we  are  required  to  consult 
with  volimtary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
Institute  (ANSI).  If  NHTSA  does  not  use 
available  emd  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  0MB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 
The  agency  is  not  aware  of  any  new 
voluntary  consensus  standards 
addressing  the  changes  made  to  the  May 
2000  final  rule  or  the  December  2001 
final  rule  as  a  result  of  this  final  rule. 

L.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  submissions 
received  into  any  of  oin  dockets  by  the 
name  of  the  individual  submitting  the 
comment  or  petition  (or  signing  the 
comment  or  petition,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70;  Pages 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety. 
Reporting  and  recordkeeping 
requirements,  Tires. 

■  In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Chapter  V  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571  of 
Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


*  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NllAA  as  "peifonnance-based 
or  design-specific  technical  specifications  and 
related  management  systems  practices."  They 
pertain  to  "products  and  processes,  such  as  size." 
s&ength,  or  technical  performance  of  a  product, 
process  or  material." 


■  2.  Section  571.208  is  amended  by 
revising  Sl4.3(a),  S16.2.10,  S16.3.1. 
S16.3.2,  S16.3.3,  S20.1.2,  S20.1.9, 
S20.1.10.  S20.2.1.3.  S20.3.1,  S20.4.1, 
S20.4.4,  S20.4.9,  S22.1.2,  S22.1.7, 
S22.2.2.1,  S22.2.2.3.  S22.2.2.4,  S22.2.2.5, 
S22.2.2.6,  S22.2.2.7.  S22.3.1,  S22.4.1, 

522.4.2,  S22.4.3,  S22.4.4,  S24.1.2, 

524.2.3.  S24.3.1,  S24.4.1,  S24.4.2. 
S24.4.3,  S24.4.4,  S26.2.2,  S26.2.3, 
S26.2.4.1,  S26.3.1,  S26.3.4.1,  S26.3.6, 
S26.3.7,  S26.4,  and  Appendix  A,  and  by 
adding  figure  13  to  read  as  follows: 

§571.208    Standard  No.  208;  Occupant 
crash  protection. 

***** 

Sl4.3(a)  For  vehicles  manufactured 
for  sale  in  the  United  States  on  or  after 
September  1,  2007,  and  before 
September  1,  2010,  a  percentage  of  the 
manufacturer's  production,  as  specified 
in  S14.3.1,  shall  meet  the  requirements 
specified  in  S14.5. 1(b)  (in  addition  to 
the  other  requirements  of  this  standard). 
***** 

S16.2.10    Driver  and  passenger  seat 
set-up. 

516.2.10.1  Lumbar  support 
adjustment.  Position  adjustable  lumbar 
supports  so  that  the  lumbar  support  is 
in  its  lowest,  retracted  or  deflated 
adjustment  position. 

516.2.10.2  Other  seat  adjustments. 
Position  any  adjustable  parts  of  the  seat 
that  provide  additional  support  so  that 
they  are  in  the  lowest  or  most  open 
adjustment  position.  Position  any 
adjustable  head  restraint  in  the  lowest 
and  most  forward  position. 

516.2.10.3  Seat  position  adjustment. 
If  the  passenger  seat  does  not  adjust 
independently  of  the  driver  seat,  the 
driver  seat  shall  control  the  final 
position  of  the  passenger  seat. 

516.2.10.3.1  Using  only  the  controls 
that  primarily  move  the  seat  and  seat 
cushion  independent  of  the  seat  back  in 
the  fore  and  aft  directions,  move  the  seat 
cushion  reference  point  (SCRP)  to  the 
rearmost  position.  Using  any  part  of  any 
control,  other  than  those  just  used, 
determine  the  full  range  of  angles  of  the 
seat  cushion  reference  line  and  set  the 
seat  cushion  reference  Kne  to  the 
middle  of  the  range.  Using  any  part  of 
any  control  other  than  those  that 
primarily  move  the  seat  or  seat  cushion 
fore  and  aft,  while  maintaining  the  seat 
cushion  reference  line  angle,  place  the 
SCRP  to  its  lowest  position. 

516.2.10.3.2  Using  only  the  control 
that  primarily  moves  the  seat  fore  and 
aft,  move  the  seat  reference  point  to  the 
full  forward  position. 

516.2.10.3.3  If  the  seat  or  seat 
cushion  height  is  adjustable,  other  than 
by  the  controls  that  primarily  move  the 
seat  or  seat  cushion  fore  and  aft, 


determine  the  maximum  and  minimum 
heights  of  the  seat  reference  point,  while 
maintaining,  as  closely  as  possible,  the 
angle  determined  in  S16.2.10.3.1.  Set 
the  seat  reference  point  at  the  midpoint 
height  with  the  seat  cushion  reference 
line  angle  set  as  closely  as  possible  to 
the  angle  determined  in  S16.2.10.3.1. 
Mark  location  of  the  seat  for  bituie 
reference. 
***** 

Si  6. 3 . 1     General  provisions  and 
definitions. 

516.3.1.1  All  angles  are  measured 
with  respect  to  the  horizontal  plane 
unless  otherwise  stated. 

516.3.1.2  The  dummy's  neck  bracket 
is  adjusted  to  align  the  zero  degree 
index  marks. 

516.3.1.3  The  term  "midsagittal 
plane"  refers  to  the  vertical  plane  that 
separates  the  dummy  into  equal  left  and 
right  halves. 

516.3.1.4  The  term  "vertical 
longitudinal  plane"  refers  to  a  vertical 
plane  parallel  to  the  vehicle's 
longitudinal  centerline. 

516.3.1.5  The  term  "vertical  plane" 
refers  to  a  vertical  plane,  not  necessarily 
parallel  to  the  vehicle's  longitudinal 
centerline'. 

516.3.1.6  The  term  "transverse 
instrumentation  platform"  refers  to  the 
transverse  instrumentation  surface 
inside  the  dummy's  skull  casting  to 
which  the  neck  load  cell  mounts.  This 
surface  is  perpendicular  to  the  skull 
cap's  machined  inferior-superior 
mounting  surface. 

516.3.1.7  The  term  "thigh"  refers  to 
the  femur  between,  but  not  including, 
the  knee  and  the  pelvis. 

516.3.1.8  The  term  "leg"  refers  to 
the  lower  part  of  the  entire  leg, 
including  the  knee. 

516.3.1.9  The  term  "foot"  refers  to 
the  foot,  including  the  ankle. 

516.3.1.10  The  longitudinal 
centerline  of  a  bucket  seat  cushion  is 
defined  by  a  vertical  plane  that  passes 
through  the  SgRP  and  is  parallel  to  the 
longitudinal  centerline  of  the  vehicle. 

516.3.1.11  For  leg  and  thigh  angles, 
use  the  following  references: 

516.3. 1.11.1  riji;gh— a  straight  line 
on  the  thigh  skin  between  the  center  of 
the  1/2-13  UNC-2B  tapped  hole  in  the 
upper  leg  femur  clamp  (see  drawings 
880105-504  (left  thigh)  and  880105-505 
(right  thigh),  upper  leg  femur  clamp) 
and  the  knee  pivot  shoulder  bolt  (part 
880105-527  in  drawing  880105-528R  & 
528L,  sliding  knee  assembly  without 
potentiometer). 

516.3.1.11.2  Leg— a  straight  line  on 
the  leg  skin  between  the  center  of  the 
ankle  shell  (parts  880105-609  &  633  in 
drawing  880105-660,  ankle  assembly) 
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and  the  knee  pivot  shoulder  bolt  (part 
880105-527  in  drawing  880105-528R  & 
528L,  sliding  knee  assembly  without 
potentiometer). 

516.3.1.12  The  term  "seat  cushion 
reference  point"  (SGRP)  means  a  point 
placed  on  the  outboard  side  of  the  seat 
cushion  at  a  horizontal  distance 
between  150  mm  (5.9  in)  and  250  mm 
(9.8  in)  from  the  front  edge  of  the  seat 
used  as  a  giude  in  positioning  the  seat. 

516.3.1.13  The  term  "seat  cushion 
reference  line"  means  a  line  on  the  sid^ 
of  the  seat  cushion,  passing  through  the 
seat  cushion  reference  point,  whose 
projection  in  the  vehicle  vertical 
longitudinal  plane  is  straight  and  has  a  ' 
known  angle  with  respect  to  the 
horizontal. 

S16.3.2    Driver  dummy  positioning. 
S16.3.2.1     Driver  torso/nead/seat 
back  angle  positioning. 

516.3.2.1.1  With  toe  seat  in  the 
position  determined  in  S16.2.10.3.3,  use 
only  the  control  that  primarily  moves 
the  seat  fore  and  aft  to  place  the  seat  in 
the  rearmost  position.  If  the  seat 
cushion  reference  line  angle 
automatically  changes  as  the  seat  is      - 
moved  from  the  full  forward  position, 
maintain,  as  closely  as  possible,  the  seat 
cushion  reference  line  angle  determined 
in  S16.2.10.3.1,  for  the  final  forward 
position  when  measuring  the  pelvic 
angle  as  specified  in  S16.3.2.1.11.  The 
seat  cushion  reference  angle  position 
may  be  achieved  through  the  use  of  any 
seat  or  seat  cushion  adjustments  other 
than  that  which  primarily  moves  the 
seat  or  seat  cushion  fore-aft. 

516.3.2.1.2  Fully  recline  the  seat 
back,  if  adjustable,  install  the  dummy 
into  the  driver's  seat,  such  that  when 
the  legs  are  positioned  120  degrees  to 
the  thighs,  the  calves  of  the  legs  are  not 
touching  the  seat  cushion. 

516.3.2.1.3  Bucket  seats.  Place  the 
dummy  on  the  seat  cushion  so  that  its 
midsagittal  plane  is  vertical  and 
coincides  with  the  vertical  longitudinal 
plane  through  the  center  of  the  seat 
cushion,  within  ±10  mm  (±0.4  in). 

516.3.2.1.4  Bench  seats.  Position  the 
midsagittal  plane  of  the  dummy  vertical 
and  parallel  to  the  vehicle's  longitudinal 
centerline  and  aligned  within  ±10  mia 
(±0.4  in)  of  the  center  of  the  steering 
wheel  rim. 

516.5.2.1.5  Hold  the  dummy's 
thighs  down  and  push  rearward  on  the 
upper  torso  to  maximize  the  dummy's 
pelvic  angle. 

516.3.2.1.6  Place  the  legs  at  120 
degrees  to  the  thighs.  Set  the  initial 
transverse  distemce  between  the 
longitudinal  centerlines  at  the  front  of 
the  dummy's  knees  at  160  to  170  mm 
(6.3  to  6.7  in),  with  the  thighs  and  legs 
of  the  dummy  in  vertical  planes.  Push 


rearward  on  the  dummy's  knees  to  force 
the  pel\Ais  into  the  seat  so  there  is  no  gap 
betweei  the  pelvis  and  the  seat  back  or 
ui^til  CO  itact  occiirs  between  the  back  of 
the  dun  my's  calves  and  the  front  of  the 
seat  cus  lion. 

S16.3  2.1.7    Gently  rock  the  upper 
torso  lal  srally  in  a  side  to  side  motion 
three  times  through  a  ±5  degree  arc 
(approximately  51  mm  (2  in)  side  to 
side). 

S16.3  2.1.8    If  needed,  extend  the 
legs  sligptly  so  that  the  feet  are  not  in 
contact  (Vith  the  floor  pan.  Let  the 
thighs  r  (st  on  the  seat  cushion  to  the 
extent  p  ermitted  by  the  foot  movement. 
Keeping  the  leg  and  the  thigh  in  a 
vertical  plane,  place  the  foot  in  the 
vertical  longitudinal  plane  that  passes 
through  the  centerline  of  the  accelerator 
pedal.  F  otate  the  left  thigh  outboard 
about  th  e  iiip  until  the  center  of  the 
knee  is  he  same  distance  from  the 
midsagi  tal  plane  of  the  dummy  as  the 
right  knpe  ±5  mm  (±0.2  in).  Using  only 
the  contk-ol  that  primarily  moves  the  seat 
fore  anc  aft,  attempt  to  retinn  the  seat 
to  the  ft  11  forward  position.  If  either  of 
the  dun  my's  legs  first  contacts  the 
steering  wheel,  then  adjust  the  steering 
wheel,  i '  adjustable,  upward  until 
contact  with  the  steering  wheel  is 
avoidedl  If  the  steering  wheel  is  not 
adjustable,  separate  the  knees  enough  to 
avoid  st  jering  wheel  contact.  Proceed 
with  mc  ving  the  seat  forwarduntil 
either  tl  e  leg  contacts  the  vehicle 
interior  or  the  seat  reaches  the  full 
forward  position.  (The  right  foot  may 
contact  md  depress  the  accelerator  and/ 
or  chan  [e  the  angle  of  the  foot  with 
respect  o  the  leg  during  seat 
movem(  nt.)  If  necessary  to  avoid 
contact  with  the  vehicles  brake  or  clutch 
pedal,  r  rtate  the  test  dummy's  left  foot 
about  tqe  leg.  If  there  is  still 
interference,  rotate  the  left  thigh 
outboar  1  about  the  hip  the  minimiun 
distanci  necessary  to  avoid  pedal 
interfen  nee.  If  a  dummy  leg  contacts 
the  veh:  cle  interior  before  the  full 
forward  position  is  attained,  position 
the  seat  at  the  next  detent  where  there 
is  no  cc^tact.  If  the  seat  is  a  power  seat, 
move  the  seat  fore  and  aft  to  avoid 
contact  while  assuring  that  there  is  a 
maximt  m  of  5  mm  (0.2  in)  distance 
betweet  the  vehicle  interior  and  the 
point  oi  1  the  dummy  that  would  first 
contact  the  vehicle  interior.  If  the 
steering  wheel  was  moved,  retiun  it  to 
the  pos  tion  described  in  S16.2.9.  If  the 
steering  wheel  contacts  the  dummy's 
leg(s)  pi  ior  to  attaining  this  position, 


adjust  i 


to  the  next  higher  detent,  or  if 


infinite  y  adjustable,  imtil  there  is  5  mm 
(0.2  in)  :learance  between  the  wheel 
and  the  dummy's  leg(s). 


516.3.2.1.9  For  vehicles  without 
adjustable  seat  backs,  adjust  the  lower 
neck  bracket  to  level  the  head  as  much 
as  possible.  For  vehicles  with  adjustable 
seat  backs,  while  holding  the  thighs  in 
place,  rotate  the  seat  back  forward  until 
the  transverse  instrumentation  platform 
of  the  head  is  level  to  within  ±0.5 
degree,  making  sine  that  the  pelvis  does 
not  interfere  with  the  seat  bight.  Inspect 
the  abdomen  to  ensure  that  it  is 
properly  installed.  If  the  torso  contacts 
the  steering  wheel,  adjust  the  steering 
wheel  in  the  following  order  until  there 
is  no  contact:  telescoping  adjustment, 
lowering-adjustment,  raising 
adjustment.  If  the  vehicle  has  no 
adjustments,  or  contact  with  the  steering 
wheel  cannot  be  eliminated  by 
adjustment,  position  the  seat  at  the  next 
detent  where  there  is  no  contact  with 
the  steering  wheel  as  adjusted  in 
S16.2.9.  If  the  seat  is  a  power  seat, 
position  the  seat  to  avoid  contact  while 
assming  that  there  is  a  maximum  of  5 
mm  (0.2  in)  distance  between  the 
steering  wheel  as  adjusted  in  S16.2.9 
and  the  point  of  contact  on  the  dummy. 

516.3.2.1.10  If  it  is  not  possible  to 
achieve  the  head  level  within  ±0.5 
degrees,  minimize  the  angle. 

516.3.2.1.11  Measure  and  set  the 
Tlummy's  pelvic  angle  using  the  pelvic 

angle  gauge  (drawing  TE-2504, 
incorporated  by  reference  in  49  CFR 
Part  572,  Subpart  O  of  this  chapter).  The 
angle  shall  be  set  to  20.0  degrees  ±2.5 
degrees.  If  this  is  not  possible,  adjust  the 
pelvic  angle  as  close  to  20.0  degrees  as 
possible  while  keeping  the  transverse 
instrumentation  platform  of  the  head  as 
level  as  possible  by  adjustments 
specified  in  516.3.2.1.9  and 
S16.3.2.1.10. 

516.3.2.1.12  Ifthe  dummy  is 
contacting  the  vehicle  interior  after 
these  adjustments,  using  only  the 
control  that  primarily  moves  the  seat 
fore  and  aft,  move  the  seat  rearward 
until  there  is  a  maximiun  of  5  mm  (0.2 
in)  between  the  contact  point  of  the 
dummy  and  the  interior  of  the  vehicle 
or  if  it  has  a  manual  seat  adjustment,  to 
the  next  rearward  detent  position.  If 
after  these  adjustments,  the  dununy 
contact  point  is  more  than  5  mm  (0.2  in) 
from  the  vehicle  interior  and  the  seat  is 
still  not  in  its  forwardmost  position, 
move  the  seat  forward  until  the  contact 
point  is  a  maximum  of  5  mm  (0.2  in) 
fium  the  vehicle  interior,  or  if  it  has  a 
manual  seat  adjustment,  move  the  seat 
to  the  closest  detent  position  that  causes 
no  contact,  or  imtil  the  seat  reaches  its 
forwardmost  position,  whichever  occurs 
first. 

S16.3.2.2    Driver  foot  positioning. 
S16.3.2.2.1     If  the  vehicle  has  an 
adjustable  accelerator  pedal,  adjust  it  to 
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the  full  forward  position.  If  the  heel  of 
the  right  foot  can  contact  the  floor  pan, 
follow  the  positioning  procedure  in  (a). 
If  not,  follow  the  positioning  procedure 
in(b). 

(a)  Rest  the  right  foot  of  the  test 
diunmy  on  the  imdepressed  accelerator 
pedal  with  the  rearmost  point  of  the 
heel  on  the  floor  pan  in  the  plane  of  the 
pedal.  If  the  foot  cannot  be  placed  on 
the  accelerator  pedal,  set  it  initially 
perpendicular  to  the  leg  and  then  place 
it  as  far  forward  as  possible  in  the 
direction  of  the  pedal  centerline  with 
the  rearmost  point  of  the  heel  resting  on 
the  floor  pan.  If  the  vehicle  has  an 
adjustable  accelerator  pedal  and  the 
right  foot  is  not  touching  the  accelerator 
pedal  when  positioned  as  above,  move 
the  pedal  rearward  until  it  touches  the 
right  foot.  If  the  accelerator  pedal  in  the 
full  rearward  position  still  does  not 
touch  the  foot,  leave  the  pedal  in  that 
position.  Extend  the  foot  and  lower  leg 
by  decreasing  the  knee  flexion  angle 
imtil  any  part  of  the  foot  contacts  the 
undepressed  accelerator  pedal.  If  the 
foot  does  not  contact  the  pedal,  place 
the  highest  part  of  the  foot  at  the  same 
height  as  the  highest  part  of  the  pedal, 
(b)  Extend  the  foot  and  lower  leg  by 
decreasing  the  knee  flexion  angle  until 
any  part  of  the  foot  contacts  the 
undepressed  accelerator  pedal  or  the 
highest  part  of  the  foot  is  at  the  same 
height  as  the  highest  part  of  the  pedal. 
If  the  vehicle  has  an  adjustable 
accelerator  pedeil  and  the  right  foot  is 
not  touching  the  accelerator  pedal  when 
positioned  as  above,  move  the  pedal 
rearward  until  it  touches  the  right  foot. 

516.3.2.2.2  If  the  ball  of  the  right 
foot  does  not  contact  the  pedal,  increase 
the  ankle  plantar  flexion  angle  such  that 
the  toe  of  the  foot  contacts  or  is  as  close 
as  possible  to  contact  with  the 
undepressed  accelerator  pedal. 

516.3.2.2.3  If,  in  its  final  position, 
tbe  heel  is  off  of  the  vehicle  floor,  a 
spacer  block  must  be  used  under  the 
heel  to  support  the  final  foot  position 
(see  figur?  13).  The  surface  of  the  block 
in  contact  with  the  heel  must  have  an 
inclination  of  30  degrees,  measured 
from  the  horizontal,  with  the  highest 
surface  towards  the  rear  of  the  vehicle. 

516.3.2.2.4  Place  the  left  foot  on  the 
toe-board  with  the  rearmost  point  of  the 
heel  resting  on  the  floor  pan  as  close  as 
possible  to  the  point  of  intersection  of 
the  planes  described  by  the  toe-board 
and  floor  pan,  and  not  on  or  in  contact 
with  the  vehicle's  brake  pedal,  clutch 
pedal,  wheel-well  projection  or  foot  rest, 
except  as  provided  in  S16.3.2.2.6. 

516.3.2.2.5  If  the  left  foot  cannot  be 
positioned  on  the  toe  board,  place  the 
foot  perpendicular  to  the  lower  leg 


centerline  as  far  forward  as  possible 
with  the  heel  resting  on  the  floor  pan. 
S16.3.2.2.6    If  the  left  foot  does  not 
contact  the  floor  pan,  place  the  foot 
parallel  to  the  floor  and  place  the  leg  as 
perpendicular  to  the  thigh  as  possible. 
If  necessary  to  avoid  contact  with  the 
vehicle's  brake  pedal,  clutch  pedal, 
wheel-well,  or  foot  rest,  use  the  three 
foot  position  adjustments  listed  in  (a)- 
(c).  "The  adjustment  options  are  listed  in 
priority  order,  with  each  subsequent 
option  incorporating  the  previous.  In 
making  each  adjustment,  move  the  foot 
the  minimum  distance  necessary  to 
avoid  contact.  If  it  is  not  possible  to 
avoid  all  prohibited  foot  contact, 
priority  is  given  to  avoiding  brake  or 
clutch  pedal  contact; 

(a)  Rotate  (abduction/adduction)  the 
test  dummy's  left  foot  about  the  lower 
leg. 

(b)  Plantar  flex  the  foot, 

(c)  Rotate  the  left  leg  outboard  about 
the  hip. 

S16.3.2.3    Driver  arm/hand 
positioning. 

516.3.2.3.1  Place  the  dummy's 
upper  arms  adjacent  to  the  torso  with 
the  arm  centerlines  as  close  to  a  vertical 
longitudinal  plane  as  possible. 

516.3.2.3.2  Place  Uie  palms  of  the 
dummy  in  contact  with  the  outer  part  of 
the  steering  wheel  rim  at  its  horizontal 
centerline  with  the  thumbs  over  the 
steering  wheel  rim. 

516.3.2.3.3  If  it  is  not  possible  to 
position  the  thumbs  inside  the  steering 
wheel  rim  at  its  horizontal  centerline, 
then  position  them  above  and  as  close 
to  the  horizontal  centerline  of  the 
steering  wheel  rim  as  possible. 

516.3.2.3.4  Lightly  tape  the  hands  to 
the  steering  wheel  rim  so  that  if  the 
hand  of  the  test  dimmiy  is  pushed 
upward  by  a  force  of  not  less  than  9  N 
(2  lb)  and  not  more  than  22  N  (5  lb),  the 
tape  releases  the  hand  from  the  steering 
wheel  rim. 

S16.3.3    Passenger  dummy 
positioning. 

S16.3.3.1     Passenger  torso/head/seat 
back  angle  positioning. 

S16.3.3.1.1     With  the  seat  at  the  inid- 
height  in  the  full  forward  position 
determined  in  S16.2.10.3.3,  use  only  the 
control  that  primarily  moves  the  seat 
fore  and  aft  to  place  the  seat  in  the 
rearmost  position,  without  adjusting 
independent  height  controls.  If  the  seat 
cushion  reference  line  angle 
automatically  changes  as  the  seat  is 
moved  finm  the  full  forward  position, 
maintain  as  closely  as  possible  the  seat 
cushion  reference  line  angle  in 
S16.2.10.3.1,  for  the  final  forward 
position  when  measuring  the  pelvic 
angle  as  specified  in  Sl6r3. 3.1.11.  The 
seat  cushion  reference  line  angle 


position  may  be  achieved  through  the 
use  of  any  seat  or  seat  cushion 
adjustments  other  than  that  which 
primarily  moves  the  seat  or  seat  cushion 
fore-aft. 

516.3.3.1.2  Fully  recline  the  seat 
back,  if  adjustable.  Install  the  dummy 
into  the  passenger  seat,  such  that  when 
the  legs  are  120  degrees  to  the  thighs, 
the  calves  of  the  legs  are  not  touching 
the  seat  cushion. 

516.3.3.1.3  Bucket  seats.  Place  the 
dummy  on  the  seat  cushion  so  that  its 
midsagittal  plane  is  vertical  and 
coincides  with  the  vertical  longitudinal 
plane  through  the  center  of  the  seat 
cushion,  within  ±10  mm  (±0.4  mm). 

516.3.3.1.4  Bench  seats.  Position  the 
midsagittal  plane  of  the  dummy  vertical 
and  parallel  to  the  vehicle's  longitudinal 
centerline  and  the  same  distance  &x)m 
the  vehicle's  longitudinal  centerline, 
within  ±10  mm  (±0.4  in),  as  the 
midsagittal  plane  of  the  driver  dummy. 

516.3.3.1.5  Hold  the  dummy's 
thighs  down  and  push  rearward  on  the 
upper  torso  to  maximize  the  dununy's 
pelvic  angle. 

516.3.3.1.6  Place  the  legs  at  120 
degrees  to  the  thighs.  Set  the  initial 
transverse  distance  between  the 
longitudinal  centerlines  at  the  front  of 
the  diumny 's  knees  at  160  to  1 70  mm 
(6.3  to  6.7  in),  with  the  thighs  and  legs 
of  the  dummy  in  vertical  planes.  Push 
rearward  on  the  dimimy's  knees  to  force 
the  pelvis  into  the  seat  so  there  is  no  gap 
between  the  pelvis  and  the  seat  back  or 
until  contact  occurs  between  the  back  of 
the  dummy's  calves  and  the  front  of  the 
seat  cushion. 

516.3.3.1.7  Gently  rock  the  upper 
torso  laterally  side  to  side  three  times 
through  a  ±5  degree  arc  (approximately 
51  mm  (2  in)  side  to  side). 

516.3.3.1.8  If  needed,  exteijd  the 
legs  slightly  so  that  the  feet  are  not  in 
contact  with  the  floor  pan.  Let  the 
thighs  rest  on  the  seat  cushion  to  the 
extent  permitted  by  the  foot  movement. 
With  the  feet  perpendicular  to  the  legs, 
place  the  heels  on  the  floor  pan.  If  a  heel 
will  not  contact  the  floor  pan,  place  it 
as  close  to  the  floor  pan  as  possible. 
Using  only  the  control  that  primarily 
moves  the  seat  fore  and  aft,  attempt  to 
return  the  seat  to  the  full  forward 
position.  If  a  dummy  leg  contacts  the 
vehicle  interior  before  the  full  forward 
position  is  attained,  position  the  seat  at 
the  next  detent  where  there  is  no 
contact.  If  the  seats  are  power  seats, 
position  the  seat  to  avoid  contact  while 
assuring  that  there  is  a  maximum  of  5 
mm  (0.2  in)  distance  between  the 
vehicle  interior  and  the  point  on  the 
dummy  that  would  first  contact  the 
vehicle  interior. 
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516.3.3.1.9  For  vehicles  without 
adjustable  seat  backs,  adjust  the  lower 
neck  bracket  to  level  the  head  as  much 
as  possible.  For  vehicles  with  adjustable 
seat  backs,  while  holding  the' thighs  in 
place,  rotate  the  seat  badk  forward  until 
the  transverse  instrumentation  platform 
of  the  head  is  level  to  within  ±0.5 
degrees,  making  sure  that  the  pelvis 
does  not  interfere  with  the  seat  bight. 
Inspect  the  abdomen  to  insure  that  it  is 
properly  installed. 

516.3.3.1.10  If  it  is  not  possible  to 
orient  the  head  level  within  ±0.5 
degrees,  minimize  the  angle. 

516.3.3.1.11  Measure  and  set  the 
diunmy's  pelvic  angle  using  the  pelvic 
angle  gauge  (drawing  TE-2504, 
incorporated  by  reference  in  49  CFR 
Part  572,  Subpart  O.  of  this  chapter). 
The  angle  shall  be  set  to  20.0  degrees 
±2.5  degrees.  If  this  is  not  possible, 
adjust  the  pelvic  angle  as  close  to  20.0 
degrees  as  possible  while  keeping  the 
transverse  instrumentation  platform  of 
the  head  as  level  as  possible,  as 
specified  in  Si 6. 3. 3. 1.9  and 
S16.3.3.1.10. 

516.3.3.1.12  If  the  dummy  is 
contacting  the  vehicle  interior  after 
these  adjustments,  using  only  the 
control  Uiat  primarily  moves  the  seat 
fore  and  aft,  move  the  seat  rearward 
until  there  is'a  maximum  of  5  mm  (0.2 
in)  between  the  contact  point  of  the 
dmnmy  and  the  interior  of  the  vehicle 
or  if  it  has  a  manual  seat  adjustment,  to 
the  next  rearward  detent  position.  If 
after  these  adjustments,  the  dummy 
contact  point  is  more  than  5  mm  (0.2  in) 
from  the  vehicle  interior  and  the  seat  is 
still  not  in  its  forwardmost  position, 
move  the  seat  forward  until  the  contact 
point  is  a  maximum  of  5  mm  (0.2  in) 
from  the  vehicle  interior,  or  if  it  has  a 
manual  seat  adjustment,  move  the  seat 
to  the  closest  detent  position  that  causes 
no  contact,  or  imtil  the  seat  reaches  its 
forwardmost  position,  whichever  occurs 
first. 

516.3.3.2  Passenger  foot  positioning. 

516.3. 3.2.1  Place  the  passenger's  feet 
flat  on  the  toe  board. 

516.3.3.2.2  If  the  feet  cannot  be 
placed  flat  on  the  toe  board,  set  them 
perpendicular  to  the  leg  centerlines  and 
place  them  as  far  forward  as  possible 
with  the  heels  resting  on  the  floor  pan. 
If  either  foot  does  not  contact  the  floor 
pan,  place  the  foot  parallel  to  the  floor 
pan  and  place  the  lower  leg  as 
perpendicular  to  the  thigh  as  possible. 

516.3.3.3  Passenger  arm/hand 
positioning. 

S16.3.3.3.1    Place  the  dummy's 
upper  arms  in  contact  with  the  seat  back 
and  the  torso. 


S16.3.3,3 
dummy  ii 
the  thigh: 

S16.3. 
contact 


2    Place  the  palms  of  the 
contact  with  the  outside  of 


3,3 


wth 


3    Place  the  little' fingers  in 
the  seat  cushion. 


S20.1.2  Unless  otherwise  specified, 
each  vehii  :le  certified  to  this  option 
shall  com  )ly  in  tests  conducted  with 
the  front  (  utboard  passenger  seating 
adjustable  fore  and  aft,  at 
rearw^d,  middle,  and  full  forward 
If  the  child  restraint  or 
cintacts  the  vehicle  interior, 
teat  rearward  to  the  next 
provides  clearance,  or  if  the 
ppwer  seat,  using  only  the 
primarily  moves  the  seat 
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that  there  is  a  maximum 
.2  in)  clearance  between  the 
child  restraint  and  the 
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S20.1.9 


Seat  set-up.  Unless 


otherwise  stated 

S20.1.9  1     Lumbar  support 
adjustmei  if.  Position  adjustable  lumbar 
supports  I  o  that  the  lumbar  support  is 
in  its  lowi  !st,  retracted  or  deflated 
adjustmei  it  position. 

S20.1.9  2    Other  seat  adjustments. 
Position  a  ay  adjustable  parts  of  the  seat 
that  provi  de  additional  support  so  that 
they  are  L » the  lowest  or  most  open 
adjustmei  it  position. 

S20. 1 .9  3    Set  the  seat  and  seat 
cushion  i  i  the  position  determined  in 
Sl6.2.10.:i.l. 

S20.1 .9  4    Using  only  the  control  that 
primarily  moves  the  seat  in  the  fore  and 
aft  direct!  on,  determine  the  full 
rearward,  middle,  and  full  forward 
positions  of  the  SCRP.  Using  any  part  of 
any  seat  c  r  seat  cushion  adjustments, 
other  thaj  i  that  which  primarily  moves 
the  seat  a  r  seat  cushion  fore-aft, 
determini )  the  SCRP  raid-point  height 
for  each  c  f  the  three  fore-aft  test 
positions  while  maintaining,  as  closely 
as  possib  e,  the  seat  cushion  reference 


J.l. 
SJ.5    The  seat  back  angle,  if 


line  midqle  angle  determined  in 
S16.2.10 

S20.1 
adjustabl ;,  is  set  at  the  manufactiirer's 
nominal  flesign  seat  back  angle  for  a 
50th  pergentile  adult  male  as  specified 
in  S8. 1.3 J 

S20. 1.9.6    If  adjustable,  set  the  head 
restraint  ^t  the  full  down  and  full 
forward  position. 

S20. 1 .  10    The  longitudinal  centerline 
of  a  buck  3t  seat  cushion  is  defined  by 
a  vertical  plane  that  passes  through  the 
SgRP  anc  is  parallel  to  the  longitudinal 
centerlin  s  of  the  vehicle. 


S.20.2.1 .3    For  bucket  seats.  "Plane 
B"  refersjto  a  vertical  plane  parallel  to 


the  vehicle  longitudinal  centerline 
through  the  longitudinal  centerline  of 
the  front  outboard  passenger  vehicle 
seat  cushion.  For  bench  seats,  "Plane  B" 
refers  to  a  vertical  plane  through  the 
front  outboard  passenger  vehicle  seat 
parallel  to  the  vehicle  longitudinal 
centerline  the  same  distance  from  the 
longitudinal  centerline  of  the  vehicle  as 
the  center  of  the  steering  wheel. 
***** 

S20.3.1    Each  vehicle  certified  to  this 
option  shall  comply  in  tests  conducted 
with  the  front  outboard  passenger 
seating  position,  if  adjustable  fore  and 
aft,  at  the  mid-height,  in  the  full 
rearward  and  middle  positions 
determined  in  S20.1.9.4,  and  the 
forward  position  determined  in 
S16.3.3.1.8. 
***** 

S20.4.1    Position  the  front  outboard 
passenger  vehicle  seat  at  the  mid-height 
in  the  full  forward  position  determined 
in  S20. 1.9.4,  and  adjust  the  seat  back  (if 
adjustable  independent  of  the  seat)  to 
the  nominal  design  position  for  a  50th 
percentile  adult  male  as  specified  in 
S8.1.3.  Position  adjustable  lumbar 
supports  so  that  the  liunbar  support  is 
in  its  lowest,  retracted  or  deflated 
adjustment  position.  Position  any 
adjustable  parts  of  the  seat  that  provide 
additional  support  so  that  they  are  in 
the  lowest  or  most  open  adjustment 
position.  If  adjustable,  set  the  head 
restraint  at  the  full  down  and  most 
forward  position.  If  the  child  restraint  or 
dummy  contacts  the  vehicle  interior,  do 
the  following:  using  only  the  control 
that  primarily  moves  the  seat  in  the  fore 
and  aft  direction,  move  the  seat 
rearward  to  the  next  detent  that 
provides  clearance;  or  if  the  seat  is  a 
power  seat,  move  the  seat  rearward 
while  assiuing  that  there  is  a  maximum 
of  5  mm  (0.2  in)  clearance. 
***** 

S20.4.4    For  bucket  seats,  "Plane  B" 
refers  to  a  vertical  plane  parallel  to  the 
vehicle  longitudinal  centerline  through 
the  longitudinal  centerline  of  the  front 
outboard  passenger  seat  cushion.  For 
bench  seats,  "Plane  B"  refers  to  a 
vertical  plane  through  the  front 
outboard  passenger  seat  parallel  to  the 
vehicle  longitudinal  centerline  that  is 
the  same  distance  from  the  longitudinal 
centerline  of  the  vehicle  as  the  center  of 
the  steering  wheel. 
***** 

S20.4.9    Deploy  the  front  outboard 
passenger  frontal  air  bag  system.  If  the 
air  bag  system  contains  a  multistage 
inflator,  the  vehicle  shall  be  able  to 
comply  at  any  stage  or  combination  of 
stages  or  time  delay  between  successive 
stages  that  could  occur  in  the  presence 
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of  an  infant  in  a  rear  facing  ch^ld 
restraint  and  a  49  CFR  Part  572.  Subpart 
R  12-month-old  CRABI  dummy 
positioned  according  to  S20.4,  and  also 
with  the  seat  at  the  mid-height,  in  the 
middle  and  full  rearward  positions 
determined  in  S20. 1.9.4,  in  a  rigid 
barrier  crash  test  at  speeds  up  to  64  km/ 
h  {40  mph). 
***** 

S22.I.2    Unless  otherwise  specified, 
each  vehicle  certified  to  this  option 
shall  comply  in  tests  conducted  with 
the  front  outboard  passenger  seating 
position  at  the  mid-height,  in  the  full 
rearward,  middle,  and  the  full  forward 
positions  determined  in  S22. 1.7.4.  If  the 
dummy  contacts  the  vehicle  interior, 
using  only  the  control  that  primarily 
moves  the  seat  fore  and  aft,  move  the 
seat  rearward  to  the  next  detent  that 
provides  clearance.  If  the  seat  is  a  power 
seat,  move  the  seat  rearward  while 
assuring  that  there  is  a  maximum  of  5 
mm  (0.2  in)  clearance. 
***** 

S22.1.7    Seat  set-up.  Unless 
otherwise  stated, 

522. 1.7.1  Lumbar  support 
adjustment.  Position  adjustable  lumbar 
supports  so  that  the  lumbar  support  is 
in  its  lowest,  retracted  or  deflated 
adjustment  position. 

522.1.7.2  Other  seat  adjustments. 
Position  any  adjustable  parts  of  the  seat 
that  provide  additional  support  so  that 
they  are  in  the  lowest  or  most  open 
adjustment  position. 

522. 1.7.3  Set  the  seat  and  seat 
cushion  in  the  position  determined  in 
S16.2. 10.3.1. 

522. 1.7.4  Using  only  the  control  that 
primarily  moves  the  seat  in  the  fore  and 
aft  direction,  determine  the  full 
rearward,  middle,  and  full  forward 
positions  of  the  SCRP.  Using  any  part  of 
any  seat  or  seat  cushion  adjustments 
other  than  that  which  primarily  moves 
the  seat  or  seat  cushion  fore-aft, 
determine  the  SCRP  mid-point  height 
for  each  of  the  three  fore-aft  test 
positions,  while  maintaining,  as  closely 
as  possible,  the  seat  cushion  reference 
line  angle  determined  in  S16.2.10.3.1. 

522.1.7.5  The  seat  back  angle,  if 
adjustable,  is  set  at  the  manufactiu«r's 
nominal  design  seat  back  angle  for  a 
50th  percentile  adult  male  as  specified 
inS8.1.3. 

522.1.7.6  If  adjustable,  set  the  head 
restraint  at  the  full  down  and  full 
forward  position. 
***** 

S2  2 . 2 . 2 . 1      Sitting  on  seat  with  back 
against  seat  back. 

(a)  Position  the  dummy  in  the  seated 
position  and  place  it  on  the  right  front 
outboard  seat. 


(b)  In  the  case  of  vehicles  equipped 
with  bench  seats,  position  the 
midsagittal  plane  of  the  dummy 
vertically  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline,  within  ±10  mm  (±0.4  in),  as 
the  center  of  the  steering  wheel.  In  the 
case  of  vehicles  equipped  with  bucket 
seats,  position  the  midsagittal  plane  of 
the  dummy  vertically  such  that  it 
coincides  with  the  longitudinal 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in).  Position  the  torso  of 
the  dummy  against  the  seat  back. 
Position  the  dummy's  thighs  against  the 
seat  cushion. 

(c)  Allow  the  legs  of  the  dummy  to 
extend  off  the  siu-face  of  the  seat. 

(d)  Rotate  the  dummy's  upper  arms 
down  imtil  they  contact  the  seat  back. 

(e)  Rotate  the  dummy's  lower  arms 
until  the  dummy's  hands  contact  the 
seat  cushion. 

(f)  Start  the  vehicle  engine  or  place 
the  ignition  in  the  "on"  position, 
whichever  will  turn  on  the  suppression 
system,  and  then  close  all  vehicle  doors. 

(g)  Wait  10  seconds,  then  check 
whether  the  air  bag  is  deactivated. 
***** 

S22.2.2.3  Sitting  on  seat  with  back 
not  against  seat  back. 

(a)  Position  the  dummy  in  the  seated 
position  and  place  it  on  the  right  front 
outboard  seat. 

(b)  In  the  case  of  vehicles  equipped 
with  bench  seats,  position  the 
midsagittal  plane  of  the  dummy 
vertically  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline,  within  ±10  mm  (±0.4  in),  as 
the  center  of  the  steering  wheel.  In  the 
case  of  vehicles  equipped  with  bucket 
seats,  position  the  midsagittal  plane  of 
the  dummy  vertically  such  that  it 
coincides  with  the  longitudinal 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in).  Position  the  dummy 
with  the  spine  vertical  so  that  the 
horizontal  distance  from  the  dimxmy's 
back  to  the  seat  back  is  no  less  than  25 
mm  (1.0  in)  and  no  more  than  150  mm 
(6.0  in),  as  measiu-ed  along  the  dummy's 
midsagittal  plane  at  the  mid-sternum 
level.  To  keep  the  dummy  in  position, 

a  material  with  a  maximum  breaking 
strength  of  311  N  (70  lb)  may  be  used 
to  hold  the  dummy. 

(c)  Position  the  dummy's  thighs 
against  the  seat  cushion. 

(d)  Allow  the  legs  of  the  dummy  to 
extend  off  the  siu^'ace  of  the  seat. 

(e)  Position  the  upper  arms  parallel  to 
the  spine  and  rotate  the  dummy's  lower 
arms  until  the  dummy's  hands  contact 
the  seat  cushion. 


(f)  Start  the  vehicle  engine  or  place 
the  ignition  in  the  "on"  position, 
whichever  will  turn  on  tfie  suppression 
system,  and  then  close  all  vehicle  doors. 

(g)  Wait  10  seconds,  then  check 
whether  the  air  bag  is  deactivated. 

S22. 2.2.4    Sitting  on  seat  edge,  spine 
vertical,  hands  by  the  dummy's  sides. 

(a)  In  the  case  of  vehicles  equipped 
with  bench  seats,  position  the 
midsagittal  plane  of  the  dummy 
vertically  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline,  within  ±10  mm  (±0.4  in),  as 
the  center  of  the  steering  wheel.  In  ihe 
case  of  vehicles  equipped  with  bucket 
seats,  position  the  midsagittal  plane  of 
the  dummy  vertically  such  that  it 
coincides  with  the  longitudined 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in). 

(b)  Position  the  dummy  in  the  seated 
position  forward  in  the  seat  such  that 
the  legs  are  vertical  and  the  back  of  the 
legs  rest  against  the  front  of  the  seat 
with  the  spine  vertical.  If  the  dummy's 
feet  contact  the  floor  pan,  rotate  the  legs 
forward  until  the  dummy  is  resting  on 
the  seat  with  the  feet  positioned  flat  on 
the  floor  pan  and  the  dummy  spine 
vertical.  To  keep  the  dummy  in 
position,  a  material  with  a  maximum 
breaking  strength  of  311  N  (70  lb)  may 
be  used  to  hold  the  dununy. 

(c)  Place  the  upper  arms  parallel  to 
the  spine. 

(d)  Lower  the  dummy's  lower  arms 
such  that  they  contact  the  seat  cushion. 

(e)  Start  the  vehicle  engine  or  place 
the  ignition  in  the  "on"  position, 
whichever  will  turn  on  flie  suppression 
system,  and  then  close  all  vehicle  doors. 

(f)  Wait  10  seconds,  then  check 
whether  the  air  bag  is  deactivated. 

822. 2. 2. 5     Standing  on  seat,  facing 
forward. 

(a)  In  the  case  of  vehicles  equipped 
with  bench  seats,  position  the 
midsagittal  plane  of  the  dununy 
vertically  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline,  within  ±10  mm  (±.4  in),  as 
the  center  of  the  steering  wheel  rim.  In 
the  case  of  vehicles  equipped  with 
bucket  seats,  position  the  midsagittal 
plane  of  the  dummy  vertically  such  that 
it  coincides  with  the  longitudinal 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in).  Position  the  dummy 
in  a  standing  position  on  the  right  front 
outboard  seat  cushion  facing  the  front  of 
the  vehicle  "while  placing  the  heels  of 
the  dununy's  feet  in  contact  with  the 
seat  back. 

(b)  Rest  the  dummy  against  the  seat 
back,  with  the  arms  parallel  to  the 
spine. 
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(c)  If  the  head  contacts  the  vehicle 
roof,  recline  the  seat  so  that  the  head  is 
no  longer  in  contact  with  the  vehicle 
roof,  but  allow  no  more  than  5  nun  (0.2 
in]  distance  between  the  head  and  the 
roof.  If  the  seat  does  not  sufficiently 
recline  to  allow  clearance,  omit  the  test. 

(d)  If  necessary  use  a  material  with  a 
maximum  breaking  strength  of  311  N 
(70  lb)  or  spacer  blocks  to  keep  the 
dummy  in  position. 

(e)  Start  tne  vehicle  engine  or  place 
the  ignition  in  the  "on"  position, 
whichever  will  turn  on  the  suppression 
system,  and  then  close  all  vehicle  doors. 

(f)  Wait  10  seconds,  then  check 
whether  the  air  bag  is  deactivated. 

S22.2.2.6    Kneeling  on  seat,  facing 
forward. 

(a)  In  the  case  of  vehicles  equipped 
with  bench  seats,  position  the    - 
midsagittal  plane  of  the  dummy 
vertically  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline,  within  ±10  mm  (±0.4  in),  as 
the  center  of  the  steering  wheel.  In  the 
case  of  vehicles  equipped  with  bucket 
seats,  position  the  midsagittal  plane  of 
the  dummy  vertically  such  that  it 
coincides  with  the  longitudinal 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in). 

(b)  Position  the  dummy  in  a  kneeling 
position  in  the  right  front  outboard  seat 
with  the  dummy  facing  the  front  of  the 
vehicle  with  its  toes  at  the  intersection 
of  the  seat  back  and  seat  cushion. 
Position  the  dummy  so  that  the  spine  is 
vertical.  Push  down  on  the  legs  so  that 
they  contact  the  seat  as  much  as 
possible  and  then  release.  Place  the 
arms  parallel  to  the  spine. 

(c)  If  necessary  use  a  material  with  a 
maximum  breaking  strength  of  311  N 
(70  lb)  or  spacer  blocks  to  keep  the  - 
dunamy  in  position. 

(d)  Start  the  vehicle  engine  or  place 
the  ignition  in  the  "on"  position, 
whichever  will  turn  on  the  suppression 
system,  and  then  close  all  vehicle  doors. 

(e)  Wait  10  seconds,  then  check 
whether  the  air  bag  is  deactivated. 

S22.2.2.7    Kneeling  on  seat,  facing 
rearward. 

(a)  In  the  case  of  vehicles  equipped 
with  bench  seats,  position  the 
midsagittal  plane  of  the  diunmy 
vertically  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline,  within  ±10  mm  (±0.4  in),  as 
the  center  of  the  steering  wheel.  In  the 
case  of  vehicles  equipped  with  bucket 
seats,  position  the  midsagittal  pjane  of 
the  dummy  vertically  such  that  it 
coincides  with  the  longitudinal 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in). 
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S22.4.1     Each  vehicle  that  is  certified 
;  comply  ng  with  821. 4  shall  meet  the 
est  requirements  with  the  49 
72,  Subpart  P  3-year-old  child 
both  of  the  following 
Position  1  (S22.4.2)  and 
(S22.4.3). 

Locate  and  mark  a  point 
of  the  dummy's  chest  jacket 
sagittal  plane  that  is  114  mm 
mm  (±0.1  in)  along  the 
the  skin  from  the  top  of  the 
neck  line.  This  is  referred  to 


Mark  a  point  on  the 
panel  that  is  longitudinally 
,  as  measured  along  the 
the  instrument  panel,  within 
.2  in)  of  the  point  that  is 
the  intersection  of  the 
panel  and  a  line  between  the 
center  of  the  smallest 
can  encompass  the  folded 
air  bag  and  the  volumetric 
static  fully  inflated  ait  bag. 
J    Locate  the  vertical  plane 
the  vehicle  longitudinal 
through  the  point  located  in 
This  is  referred  to  as  "Plane 

Locate  the  horizontal 
thrifugh  the  point  located  in 
This  is  referred  to  as  "Plane 


I  that 
id 
1ie 


Position  1  (chest  on 
panel). 

Set  the  seat  and  seat 
the  positions  determined  in 
.1.  If  the  seat  back  is 
independent  of  the  seat, 
>eat  back  at  the  manufacturer's 
(  esigii  seat  back  angle  for  a 
pero  mtile  adult  male  as  specified 


in  S8.1.3.  Position  any  adjustable  parts 
of  the  seat  that  provide  additional 
support  so  that  they  are  in  the  lowest  or 
most  open  adjustment  position.  If 
adjustable,  set  the  head  restraint  in  the 
lowest  and  most  forward  position. 

522.4.2.2  Place  the  dummy  in  the 
front  outboard  passenger  seat  such  that: 

S22v4.2.2.1    The  midsagittal  plane  is 
coincident  with  Plane  D  within  ±10  mm 
(±0.4  in). 

522.4.2.2.2  The  legs  are  initially 
vertical  to  the  floor  pan.  The  legs  and^ 
thighs  shall  be  adjusted  to  the  extent 

■  necessaiy  for  the  head/torso  to  contact 
the  instrument  panel  as  specified  in 
S22.4.2.3. 

522.4.2.2.3  The  upper  arms  are 
parallel  to  the  torso  and  the  hands  are 
in  contact  with  the  thighs. 

522.4.2.3  Without  changing  the  seat 
position  and  with  the  dimimy's  thorax 
instrument  cavity  rear  face  vertical, 
move  the  dummy  forward  until  the 
dummy  head/torso  contacts  the 
instnxment  panel.  If  the  diunmy  loses 
contact  with  the  seat  cushion  because  of 
the  forward  movement,  maintain  the 
height  of  the  dummy  and  the  angle  of 
the  thigh  with  respect  to  the  torso.  Once 
contact  is  made,  raise  the  dummy 
vertically  until  Point  1  lies  in  Plane  C 
within  ±10  mm  (±0.4  in).  If  the  dummy's 
head  contacts  the  windshield  and  keeps 
Point  1  from  reaching  Plane  C,  lower  the 
dummy  until  there  is  no  more  than  5 
mm  (0.2  in)  clearance  between  the  head 
and  the  windshield.  (The  dununy  shall 
remain  in  contact  with  the  instrument 
panel  while  being  raised  or  lowered, 
which  may  change  the  dummy's  fore-aft 
position.) 

522.4.2.4  If  possible,  position  the 
legs  of  tha  dummy  so  that  the  legs  are 
vertical  and  the  feet  rest  flat  on  the  floor 
pan  of  the  vehicle.  If  the  positioning 
against  the  instrument  panel  does  not 
allow  the  feet  to  be  on  the  floor  pan,  the 
feet  shall  be  parallel  to  the  floor  pan. 

522.4.2.5  If  necessaiy,  material  with 
a  maximum  breaking  strength  of  311  N 
(70  lb)  and  spacer  blocks  may  be  used 
to  support  the  dummy  in  position.  The 
material  should  support  the  torso  rather 
than  the  head.  Support  the  diunmy  so 
that  there  is  minimum  interference  with 
the  full  rotational  and  translational 
freedom  for  the  upper  torso  of  the 
dunHny  and  the  material  does  not 
interfere  with  the  air  bag. 

S22.4.3    Position  2  (head  on 
instrument  panel). 

S22.4.3.1    Place  the  front  outboard 
passenger  seat  at  the  mid-height,  in  full 
rearward  seating  position  determined  in 
S22. 1.7.4.  Place  the  seat  back,  if 
adjustable  independent  of  the  seat,  at 
the  manufacturer's  nominal  design  seat 
back  angle  for  a  50th  percentile  adult 
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male  as  specified  in  S8.1.3.  Position  any 
adjustable  parts  of  tbe  seat  that  provide 
additional  support  so  that  they  are  in 
the  lowest  or  most  open  adjustment 
position.  If  adjustable,  set  the  head 
restraint  in  the  lowest  and  most  forward 
position. 

522.4.3.2  Place  the  dummy  in  the 
front  outboard  passenger  seat  such  that: 

522.4. 3.2.1  The  midsagittal  plane  is 
coincident  with  Plane  D  within  ±10  mm 
(±0.4  in). 

522.4.3.2.2  The  legs  are  vertical  to 
the  floor  pan,  the  back  of  the  legs  are  in 
contact  with  the  seat  cushion,  and  the 
dummy's  thorax  instrument  cavity  rear 
face  is  vertical.  If  it  is  not  possible  to 
position  the  dummy  with  the  legs  in  the 
prescribed  position,  rotate  the  legs 
forward  until  the  diunmy  is  resting  on 
the  seat  with  the  feet  positioned  flat  on 
the  floor  pan,  and  the  back  of  the  legs 
are  in  contact  with  the  fitjnt  of  the  seat 
cushion.  Set  the  transverse  distance 
between  the  longitudinal  centerlines  at 
the  bont  of  the  diunmy's  knees  at  86  to 
91  mm  (3.4  to  3.6  in),  with  the  thighs 
and  the  legs  of  the  dununy  in  vertical 
planes. 

522.4.3.2.3  The  upper  arms  are 
parallel  to  the  torso  and  the  hands  are 
in  contact  with  the  thighs. 

522.4.3.3  Using  on^  the  control  that 
primarily  moves  the  seat  in  the  fore  and 
aft  direction,  move  the  seat  forward, 
while  maintaining  the  thorax 
instrument  cavity  rear  face  orientation 
until  any  part  of  the  dummy  contacts 
the  vehicle's  instrument  panel. 

522.4.3.4  If  diunmy  contact  has  not 
been  made  with  the  vehicle's 
instrument  panel  at  the  full  forward 
seating  position  of  the  seat,  slide  the 
dummy  forward  until  contact  is  made. 
Maintain  the  thorax  instrument  cavity 
rear  face  vertical  orientation.  If  the 
diunmy  loses  contact  with  the  seat,  from 
that  point  forward,  maintain  the  height 
of  the  dummy.  Except  as  provided  in 
S22.4.3.5,  maintain  the  angle  of  the 
thigh  with  respect  to  the  horizontal. 

522.4.3.5  H  head/torso  contact  with 
the  instrument  panel  has  not  been 
made,  maintain  the  angle  of  the  thighs 
with  respect  to  the  horizontal  while 
applying  a  force  towards  the  front  of  the 
vehicle  on  the  spine  of  the  dummy 
between  the  shoulder  joints  imtil  the 
head  or  torso  comes  into  contact  with 
the  vehicle's  instrument  panel  or  imtil 

a  maximum  force  of  222  N  (50  lb)  is 
achieved.  If  the  head/torso  is  still  not  in 
contact  with  the  instnunent  panel,  hold 
the  femurs  and  release  the  222  N  (50  lb) 
force.  While  maintaining  the  relative 
angle  between  the  torso  and  the  femurs, 
roll  the  dununy  forward  on  the  seat 
cushion,  without  sliding,  imtil  head/ 
torso  contact  with  the  instrument  panel 


is  achieved.  If  seat  contact  is  lost  prior 
to  or  during  femiu  rotation  out  of  the 
horizontal  plane,  constrain  the  dummy 
to  rotate  about  the  diunmy  H-point. 

S22.4.3.6    If  necessary,  material  with 
a  maximum  breaking  strength  of  311  N 
(70  lb)  and  spacer  blocks  may  be  used 
to  support  the  dununy  in  position.  The 
material  should  support  the  torso  rather 
than  the  head.  Support  the  dummy  so 
that  there  is  minimum  interference  with 
the  full  rotational  and  translational 
freedom  for  the  upper  torso  of  the 
dummy  and  the  material  does  not 
interfere  with  the  air  bag. 

S22.4.4    Deploy  the  front  outboard 
passenger  frontal  air  bag  system.  If  the 
&t>ntal  air  bag  system  contains  a 
multistage  inflator,  the  vehicle  shall  be 
able  to  comply  with  the  injury  criteria 
at  any  stage  or  combination  of  stages  or 
time  delay  between  successive  stages 
that  could  occur  in  a  rigid  barrier  crash 
test  at  or  below  26  km/h  (16  mph), 
under  the  test  procedure  specified  in 
S22.5. 
***** 

S24.1.2    Unless  otherwise  specified, 
each  vehicle  certified  to  this  option 
shall  comply  in  tests  conducted  with 
the  front  outboard  passenger  seating 
position  at  the  mid-height,  in  the  full 
rearward  seat  track  position,  the  middle 
seat  track  position,  and  the  full  forward 
seat  track  position  as  determined  in  this 
section.  Using  only  the  control  that 
primarily  moves  the  seat  in  the  fore  and 
aft  direction,  determine  the  full 
rearward,  middle,  and  full  forward 
positions  of  the  SCRP.  Using  any  seat  or 
seat  cushion  adjustments  other  than  that 
which  primarily  moves  the  seat  fore-aft, 
determine  the  SCRP  mid-point  height 
for  each  of  the  three  fore-aft  test 
positions,  while  maintaining  as  closely 
as  possible,  the  seat  cushion  angle 
determined  in  S16.2. 10.3.1.  Set  the  seat 
back  angle,  if  adjustable  independent  of 
the  seat,  at  the  manufacturer's  nominal 
design  seat  back  angle  for  a  50th 
percentile  adult  male  as  specified  in 
SB.  1.3.  If  the  dummy  contacts  the 
vehicle  interior,  move  the  seat  rearward 
to  the  next  detent  that  provides 
clearance.  If  the  seat  is  a  power  seat, 
move  the  seat  rearward  while  assuring 
that  there  is  a  maximum  of  5  mm  (0.2 
in)  distance  between  the  vehicle  interior 
and  the  point  on  the  dummy  that  would 
first  contact  the  vehicle  interior. 
***** 

S24.2.3    Sitting  back  in  the  seat  and 
leaning  on  the  right  front  passenger 
door. 

(a)  Position  the  dummy  in  the  seated 
position  and  place  the  dummy  in  the 
right  front  outboard  seat.  For  bucket 
seats,  position  the  midsagittal  plane  of 


the  dummy  vertically  such  that  it 
coincides  with  the  longitudinal 
centerline  of  the  seat  cushion,  within 
±10  mm  (±0.4  in).  For  bench  seats, 
position  the  midsagittal  plane  of  the 
diunmy  vertically  and  parallel  to  the 
vehicle's  longitudinal  centerline  and  the 
same  distance  from  the  longitudinal 
centerline  of  the  vehicle,  within  ±10 
mm  (±0.4  in),  as  the  center  of  the 
steering  wheel. 

(b)  Place  the  dummy's  back  against 
the  seat  back  and  rest  the  dummy's 
thighs  on  the  seat  cushion. 

(c)  Allow  the  legs  and  feet  of  the 
dummy  to  extend  off  the  surface  of  the 
^seat.  If  this  positioning  of  the  dummy's 
legs  is  prevented  by  contact  with  the 
instrument  panel,  using  only  the  control 
that  primarily  moves  the  seat  fore  and 
aft,  move  the  seat  rearward  to  the  next 
detent  that  provides  clearance.  If  the 
seat  is  a  power  seat,  move  the  seat 
rearward,  while  assuring  that  there  is  a 
maximum  of  5  mm  (0.2  in)  distance 
between  the  vehicle  interior  and  the 
part  of  the  dummy  that  was  in  contact 
with  the  vehicle  interior. 

(d)  Rotate  the  diunmy's  upper  arms 
toward  the  seat  back  until  they  make 
contact. 

(e)  Rotate  the  dummy's  lower  aims 
down  until  they  contact  the  seat. 

(f)  Close  the  vehicle's  passenger-side 
doer  and  then  start  the  vehicle  engine 
or  place  the  ignition  in  the  "on" 
position,  whichever  will  turn  on  the 
suppression  system. 

(g)  Push  against  the  dummy's  left 
shoulder  to  lean  the  dummy  against  the 
door;  close  all  remaining  doors. 

(h)  Wait  ten  seconds,  then  check 
whether  the  air  bag  is  deactivated. 
***** 

S24 . 3 . 1    Each  vehicle  certified  to  this 
option  shall  comply  in  tests  conducted 
with  the  front  outboard  passenger 
seating  position  at  the  mid-hei^t,  in  the 
full  rearward  and  middle  positions 
determined  in  S 24. 1.2,  and  the  forward 
position  determined  in  S16.3.3.1.8. 
***** 

S24.4.1    Each  vehicle  that  is  certified 
as  complying  with  S23.4  shall  meet  the 
following  test  requirements  with  the  49 
CFR  Part  572,  Subpart  N  6-year-old 
child  dummy  in  both  of  the  following 
positions:  Position  1  (S24.4.2)  or 
Position  2  (S24.4.3). 

524.4.1.1  Locate  and  mark  a  point 
on  the  front  of  the  dummy's  chest  jacket, 
on  the  midsagittal  plane  that  is  139  mm 
(5.5  in)  ±3  mm  (±0.1in)  along  the  surface 
of  the  skin  from  the  top  of  the  skin  at 
the  neckline.  This  is  referred  to  as 
"Point  1." 

524.4.1.2  Mark  a  pclnt  on  the 
instrument  panel  that  is  longitudinally 
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and  transversely,  as  measured  along  the 
surface  of  the  instrument  panel,  within 
±6  mm  (±0.2  in)  of  the  point  that  is 
defined  by  the  intersection  of  the 
instrument  panel  and  a  line  between  the 
volumetric  center  of  the  smallest 
volume  that  can  encompass  the  folded 
undeployed  air  bag  and  the  volumetric 
center  of  the  static  fully  inflated  air  bag. 

522.4.1.3  Locate  the  vertical  plane 
parallel  to  the  vehicle  longitudinal" 
centerline  through  the  point  located  in 
S24.4.1.2.  This  is  referred  to  as  "Plane 
D." 

524.4.1.4  Locate  the  horizontal 
plane  through  the  point  located  in 
S24.4.1.2.  This  is  referred  to  as  "Plane 
C." 

S24.4.2    Position  1  (chest  on 
instrument  panel). 

524.4.2.1  Set  the  seat  and  seat 
cushion  in  the  positions  determined  in 
S16.2.10.3.1.  If  the  seat  back  is 
adjustable  independent  of  the  seat, 
place  the  seat  back  at  the  manufacturer's 
nominal  design  seat  back  angle  for  a 
50th  percentile  adult  male  as  specified 
in  S8.1.3.  Position  any  adjustable  parts 
of  the  seat  that  provide  additional 
support  so  that  they  are  in  the  lowest  or 
most  open  adjustment  position.  If 
adjustable,  set  the  head  restraint  in  the 
lowest  and  most  forward  position. 

524.4.2.2  Remove  the  legs  of  the 
dummy  at  the  pelvic  interface. 

524.4.2.3  Place  the  dummy  in  the 
front  outboard  passenger  seat  such  that: 

(a)  The  midsagittal  plane  is  coincident 
with  Plane  D  within  ±10  mm  (±0.4  in). 

(b)  The  upper  arms  are  parallel  to  the 
torso  and  the  hands  are  next  to  where 
the  thighs  would  be. 

(c)  Without  changing  the  seat  position 
and  with  the  dummy's  thorax 
instrument  cavity  rear  face  6  degrees 
forward  of  the  vertical,  move  the 
dummy  forward  imtil  the  dummy  head/ 
torso  contacts  the  instrument  panel.  If 
the  dummy  loses  contact  with  the  seat 
cushion  because  of  the  forward 
movement,  maintain  the  height  of  the 
diunmy  while  moving  the  dummy 
forward.  If  the  head  contacts  the 
windshield  before  head/torso  contact 
with  the  instrument  panel,  maintain  the 
thorax  instrument  cavity  angle  and 
move  the  dummy  forward  such  that  the 
head  is  following  the  angle  of  the 
windshield  until  there  is  head/torse 
contact  with  the  instrument  panel.  Once 
contact  is  made,  raise  or  lower  the 
dummy  vertically  until  Point  1  lies  in 
Plane  C  within  ±10  mm  (±0.4  in).  If  the 
dummy's  head  contacts  the  windshield 
and  keeps  Point  1  from  reaching  Plane 
C,  lower  the  dummy  until  there  is  no 
more  than  5  mm  (0.2  in.)  clearance 
between  the  head  and  the  windshield. 
(The  dummy  shall  remain  in  contact 


with  the  ii  istnunent  panel  while  being 
raised  or  1  )wered  which  may  change  the 
dummy's  ore-aft  position.) 

S24.4.2.ft    If  necessary,  material  with 
a  maximuin  breaking  strength  of  311  N 
(70  lb)  ant  spacer  blocks  may  be  used 
to  support  the  dimmiy  in  position.  The 
material  s  lould  support  the  torso  rather 
than  the  h  jad.  Support  the  dummy  so 
that  there  s  minimum  interference  with 
the  full  ro  ational  and  translational 
freedom  f(  r  the  upper  torso  of  the 
dummy  ai  id  the  material  does  not 
interfere  v  'ith  the  air  bag. 

S24.4.3    Position  2  (head  on 
instrumer  t  panel). 

S24.4.3, 1     Place  the  front  outboard 
passenger  seat  at  the  mid-height  full 
rearward  i  eating  position  determined  in 
S24.1.2.  P  ace  the  seat  back,  if 
adjustable  independent  of  the  seat,  at 
the  manuj  acturer's  nominal  design  seat 
back  angl(  >  for  a  50th  percentile  adidt 
male  as  sf  ecified  in  S8.1.3.  Position  any 
adjustable  parts  of  the  seat  that  provide 
additiona  support  so  that  they  are  in 
the  lowest  or  most  open  adjustment 
position,  'osition  an  adjustable  head 
restraint  i  i  the  lowest  and  most  forward 
position. 

S24.4.3  2    Place  the  dummy  in  the 
front  outl  sard  passenger  seat  such  that: 

(a)  The  nidsagittal  plane  is  coincident 
with  Plan  ;  D  within  ±10  mm  (±0.4  in). 

(b)  The  egs  are  perpendicular  to  the 
floor  pan,  the  back  of  the  legs  are  in 
contact  w  th  the  seat  cushion,  and  the 
dummy's  thorax  instrument  cavity  rear 
face  is  6  (  egrees  forward  of  vertical.  If 
it  is  not  p  Dssible  to  position  the  dummy 
with  the  1 3gs  in  the  prescribed  position, 
rotate  the  legs  forward  until  the  dummy 
is  resting  an  the  seat  with  the  feet 
positione  1  flat  on  the  floor  pan  and  the 
back  of  tb  B  legs  are  in  contact  with  the 
front  of  tl  e  seat  cushion.  Set  the 
transvers(  i  distance  between  the 
longitudi:  lal  centerlines  at  the  front  of 
the  dumr  ly's  knees  at  112  to  117  mm 
(4.4  to  4.i  in),  with  the  thighs  and  the 
legs  of  thi  (  dummy  in  vertical  planes. 

(c)  The  upper  arms  are  parallel  to  the 
torso  and  the  hands  are  in  contact  with 
the  thigh]  . 

S24.4.a  .3    Using  only  the  control  that 
primarily  moves  the  seat  in  the  fore  and 
aft  direct  on,  move  the  seat  forward, 
while  ma  ntaining  the  thorax 
instrume:  it  cavity  rear  face  orientation 
luitil  any  part  of  the  dummy  contacts 
the  vehic  e's  instrument  panel. 

S24.4.2 .4    If  dummy  contact  has  not 
been  mac  e  with  the  vehicle's 
instrume  it  panel  at  the  full  forward 
seating  p  )sition  of  the  seat,  slide  the 
dummy  1  srward  on  the  seat  until 
contact  i!  made.  Maintain  the  thorax 
instrume  it  cavity  rear  face  orientation. 
If  the  dui  amy  loses  contact  with  the 


seat,  from  that  point  forward  maintain 
the  height  of  the  dummy.  Except  as 
provideid  in  S24.4.3.5,  maintain  the 
angle  of  the  thigh  with  respect  to  the 
horizontal. 

524.4.3.5  If  head/torso  contact  with 
the  instrument  panel  has  not  been 
made,  maintain  the  angle  of  the  thighs 
with  respect  to  the  horizontal  while 
applying  a  force  towards  the  front  of  the 
vehicle  on  the  spine  of  the  dummy 
between  the  shoulder  joints  until  the 
head  or  torso  comes  into  contact  with 
the  vehicle's  instrument  panel  or  luitil 

a  maximum  force  of  222  N  (50  lb)  is 
achieved.  If  the  head/torso  is  still  not  in 
contact  with  the  instrument  panel,  hold 
the  femurs  and  release  the  222  N  (50  lb) 
force.  While  maintaining  the  relative 
angle  between  the  torso  and  the  femurs, 
roll  the  dummy  forward  on  the  seat, 
without  sliding,  until  head/torso  contact 
with  the  instrument  panel  is  achieved. 
If  seat  contact  is  lost  prior  to  or  during 
femur  rotation  out  of  the  horizontal 
plane,  constrain  the  dummy  to  rotate 
about  the  dummy  H-point. 

524.4.3.6  If  necessary,  material  with 
a  maximum  breaking  strength  of  311  N 
(70  lb)  and  spacer  blocks  may  be  used    = 
to  support  the  dummy  in  position.  The 
material  should  support  the  torso  rather 
than  the  head.  Support  the  dummy  so 
that  there  is  minimum  interference  with 
the  full  rotational  and  translational 
freedom  for  the  upper  torso  of  the 
dummy  and  the  material  does  not 
interfere  with  the  an  bag. 

S24.4.4    Deploy  the  front  outboard 
passenger  frontal  air  bag  system.  If  the 
frontal  air  bag  system  contains  a 
multistage  inflator,  the  vehicle  shall  be 
able  to  comply  with  the  injury  criteria 
at  any  stage  or  combination  of  stages  or 
time  delay  between  successive  stages 
that  could  occur  in  a  rigid  barrier  crash 
test  at  or  below  26  km/h  (16  mph), 
under  the  test  procedure  specified  in 
S22.5. 
***** 

526.2.2  Mark  a  point  on  the  steering 
wheel  cover  that  is  longitudinally  and 
transversely,  as  measured  along  the 
surface  of  the  steering  wheel  cover, 
within  ±6  mm  (±0.2  in)  of  the  point  that 
is  defined  by  the  intersection  of  the 
steering  wheel  cover  and  a  line  between 
the  volumetric  center  of  the  smallest 
volume  that  can  encompass  the  folded 
undeployed  air  bag  and  the  volumetric 
center  of  the  static  fully  inflated  afr  bag. 
Locate  the  vertical  plane  parallel  to  the 
vehicle  longitudinal  centerline  through 
the  point  located  on  the  steering  wheel 
cover.  This  is  referred  to  as  "Plane  E." 

526.2.3  Place  the  seat  and  seat 
cushion  in  the  position  achieved  in 
S16.2. 10.3.1.  If  the  seat  or  seat  cushion 
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is  adjustable  in  the  vertical  direction  by 
adjustments  other  than  that  which 
primarily  moves  the  seat  or  seat  cushion 
fore-aft,  determine  the  maximiun  and 
minimum  heights  of  the  SCRP  at  this 
position,  while  maintaining  the  seat 
cushion  reference  line  angle  as  closely 
as  possible.  Place  the  SCRP  in  the  mid- 
height  position.  If  the  seat  back  is 
adjustable  independent  of  the  seat, 
place  the  seat  back  at  the  manufacturer's 
nominal  design  seat  back  angle  for  a 
50th  percentile  adult  male  as  specified 
in  S8.1.3.  Position  any  adjustable  parts 
of  the  seat  that  provide  additional 
support  so  that  they  are  in  the  lowest  or 
most  open  adjustment  position.  Position 
an  adjustable  head  restraint  in  the 
lowest  and  most  forward  position. 
***** 

S26.2.4.1     The  midsagittal  plane  is 
coincident  with  Plane  E  within  ±10  mm 
(±0.4  in). 

***** 

S26.3.1    Place  the  seat  and  seat 
cushion  in  the  position  achieved  in 
S16.2. 10.3.1.  If  the  seat  or  seat  cushion 
is  adjustable  in  the  vertical  direction  by 
adjustments  other  than  that  which 
primarily  moves  the  seat  or  seat  cushion 
fore-aft,  determine  the  maximiun  and 
minimum  heights  of  the  seat  reference 
point  at  this  position,  while  maintaining 
the  seat  cushion  reference  line  angle  as 


closely  as  possible.  Place  the  SCRP  in 
the  mid-height  position.  If  the  seat  back 
is  adjustable  independent  of  the  seat, 
place  the  seat  back  at  the  manufacturer's 
nominal  design  seat  back  angle  for  a 
50th  percentile  adult  male  as  specified 
in  S8.1.3.  Position  any  adjustable  parts 
of  the  seat  that  provide  additional 
support  so  that  they  are  in  the  lowest  or 
most  open  adjustment  position.  Position 
an  adjustable  head  restraint  in  the 
lowest  position. 
***** 

S26.3.4.1    The  midsagittal  plane  is 
coincident  with  Plane  E  within  ±10  mm 
{±0.4  in). 

***** 

S26.3.6    While  maintaining  the  spine 
angle,  position  the  dununy  so  that  a 
point  on  the  chin  40  mm  (1.6  in)  ±3  mm 
(±0.1  in)  below  the  center  of  the  mouth 
(chin  point)  is,  within  ±10  mm  (±0.4  in), 
in  contact  with  a  point  on  the  steering 
wheel  rim  surface  closest  to  the  dummy 
that  is  10  mm  (0.4  in)  vertically  below 
the  highest  point  on  the  rim  in  Plane  E. 
If  the  dummy's  head  contacts  the 
vehicle  windshield  or  upper  interior 
before  the  prescribed  position  can  be 
obtained,  lower  the  dmnmy  until  there 
is  no  more  than  5  mm  (0.2  in)  clearance 
between  the  vehicle's  windshield  or 
upper  interior,  as  applicable. 


S26.3.7    If  the  steering  wheel  can  be 
adjusted  so  that  the  chin  point  can  be 
in  contact  with  the  rim  of  the  uppermost 
portion  of  the  steering  wheel,  adjust  the 
steering  wheel  to  that  position.  If  the 
steering  wheel  contacts  the  diunmy's 
leg(s)  prior  to  attaining  this  position, 
adjust  it  to  the  next  highest  detent,  or  if 
infinitely  adjustable,  until  there  is  a 
maximiun  of  5  mm  (0.2  in)  clearance 
between  the  wheel  and  the  dummy's 
leg(s).  Readjust  the  dummy's  torso  such 
that  the  thorax  instrument  cavity  rear 
face  is  6  degrees  forweird  of  the  steering 
wheel  angle.  Position  the  dummy  so 
that  the  chin  point  is  in  contact,  or  if 
contact  is  not  achieved,  as  close  as 
possible  to  contact  with  the  rim  of  the 
uppermost  portion  of  the  steering 
wheel. 
***** 

S26.4    Deploy  the  driver  fi-ontal  air 
bag  system.  If  the  frontal  air  bag  system 
contains  a  multistage  inflator,  the 
vehicle  shall  be  able  to  comply  with  the 
injury  criteria  at  any  stage  or 
combination  of  stages  or  time  delay 
between  successive  stages  that  could 
occur  in  a  rigid  barrier  crash  test  at  or 
below  26  km/h  (16  mph),  under  the  test 
procedure  specified  in  S22.5. 
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Appendiil  A  to  §  571.208 — Selection  of 
Child  Res  Taint  Systems 

A.  The  fc  llowing  car  bed,  manufactured  on 
or  after  De<  ember  1, 1999,  may  be  used  by 
the  Nation!  1  Highway  Traffic  Safety 


Effective  and  termination  dates 

January  17,  2002 

September  1,2004 

Cosco  Cream  Ride  02—719 

Effective ^ 

Remains  Effective. 

B.  Any  of  the  following  rear  facing  child  system  of 

restraint  systems,  manufactured  on  or  after  the  effecti\|e 

December  1, 1999,  may  be  used  by  the  date  speci 

National  Highway  Traffic  Safety  in  compli 

Administration  to  test  the  suppression  When  the 


vehicle  manufactured  on  or  after 
date^and  prior  to  the  termination 
^ed  that  has  been  certified  as  being 

v«th  49  CFR  571.208  S19. 
1  estraint  system  comes  equipped  - 


Administration  to  -test  the  suppression 
system  of  a  vehicle  manufactured  on  or  after 
the  effective  date  specified  that  has  been 
certified  as  being  in  compliance  with  49  CFR 
571.208  S19: 


with  a  removable  base,  the  test  may  be  run  , 
either  with  the  base  attached  or  without  the 
base. 


Effective  and  temiination  dates 


January  17,  2002 


September  1 ,  2004 


Britax  Handle  with  Care  iai  

Century  Assura  4553 

Century  Avanta  SE  41530  

Century  Smart  Fit  4543 

Cosco  Arriva  02727 

Cosco  Opus  35  02603  

Evenflo  Discovery  Adjust  Right  212 

Evenflo  First  Choice  204 

Evenflo  On  My  Way  Position  Right  V  282 
Graco  Infant  8457 


Effective 
Effective 
Effective 
Effective 
Effective 
Effective 
Effective 
Effective 
Effective 
Effective 


Remains  Effective. 
Remains  Effective. 
Terminated. 
Remains  Effective. 
Remains  Effective. 
Terminated. 
Remains  Effective. 
Remains  Effective. 
Terminated. 
Remains  Effective. 


C.  Any  of  the  following  forward-facing 
convertible  child  restraint  systems, 
manufactured  on  or  after  December  1, 1999, 
may  be  used  by  the  National  Highway  Traffic 


Safety  Administration 
system  of 
the  effective 
date  speci!  ied 


to  test  the  suppression 
vehicle  manufactured  on  or  after 
date  and  prior  to  the  termination 
that  has  been  certified  as  being 


in  compliance  with  49  CFR  571.208  S19,  or 
S21: 


Effective  and  termination  dates 

January  17,  2002 

Effective 

Effective 

Effective ._, 

Effective 

Effective 

Effective 

Effective  


September  1 ,  2004 


Britax  Roundabout  161   

Britax  Expressway  ISOFIX  

Century  Encore  4612  .^ 

Century  STE  1000  4416  

Cosco  Olympian  02803 

Cosco  Touriva  02519  

Evenflo  Horizon  V  425  

Evenflo  Medallion  254 

Safety  1  st  Comfort  Ride  22-400 


Remains  Effective 

Effective. 

Remains 

Remains 

Remains 

Remains 

Remains 

Remains 

Effective. 


Effective. 
Effective. 
Effective. 
Effective. 
Effective. 
Effective. 


D.  Any  of  the  following  forward-facing 
toddler/belt  positioning  booster  systems, 
manufactured  on  or  after  December  1, 1999. 
may  be  used  by  the  National  Highway  Traffic      and  prior 


Safety  Adtiinistration 
the  su 


as  test  devices  to  test 
system  of  a  vehicle 
manufact4red  on  or  after  the  effective  date 
o  the  termination  date  specified 


ppri  ssion  I 


that  has  been  certified  as  being  in  compliance 
with  49  CFR  571.208  521  or  S23: 


Effective  and  termination  dates 


January  17,  2002 


Septemlier  1 ,  2004 


Britax  Roadster  9004  

Century  Next  Step  4920 

Cosco  High  Back  Booster  02-442 

Evenflo  Right  Fit  245 ..». 


Effective 
Effective 
Effective 
Effective 


Remains  Effective. 
Remains  Effective. 
Remains  Effective. 
Remains  Effective. 
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Issued:  November  7,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-28479  Filed  11-18-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttwse  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
ailes. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

7CFRPart624 

Emergency  Watershed  Protection 
Program 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  proposed  rulemaking 
with  request  for  comments. 

SUMMARY:  The  Natural  Resources 
Conservation  Service  (NRCS)  proposes 
several  changes  to  the  implementation 
of  the  Emergency  Watershed  Protection 
(EWP)  Program  to  improve  the 
effectiveness  of  its  response  to  natural 
disasters.  These  changes  to  the  existing 
program  regulations  include  the 
following: 

•  Mooifying  the  cost-share  rate  for 
program  assistance; 

•  Clarifying  that  EWP  assistance  is 
not  available  for  Federal  lands  except  in 
situations  where  safeguards  are 
followed  to  avoid  inappropriate 
augmentation  of  appropriations; 

•  Allowing  a  greater  Federal  share  in 
areas  that  qualify  as  limited  resource 
areas;  and 

•-Describing  the  parameters  under 
which  the  agency  will  purchase 
floodplain  easements  as  a  means  to  limit 
flood  damages  and  reduce  futiue 
Federal  obligations. 
DATES:  Comments  on  this  proposed 
rulemaking  must  be  received  by  January 
20,  2004  to  be  considered  in  the 
development  of  the  final  rule. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  Director,  Watersheds  and  Wetlands 
Division,  Natiiral  Resources 
Conservation  Service,  USDA,  P.O.  Box 
2890,  Washington,  DC  20013-2890;  or 
fax  to  (202)  720-2143.  This  rule  may 
also  be  accessed,  and  comments 
submitted,  electronically.  Users  can 
access  the  NRCS  Watersheds  and 
Wetlands  Division  Homepage  at  http:// 
wwwhnrcs.usda.gov/.  Comments  may 


also  be  submitted  via  e-mail  to 
victor.ccie@usda.gov.  All  electronic 
commen  ts  must  be  submitted  as  Word 
or  Word  Perfect  file.  Files  that  cannot  be 
accessed  or  files  that  contain  special 
characte  s  or  any  form  of  encryption 
that  cam  lot  be  accessed  will  not  be 
acceptec  or  considered. 


FOR 

Victor 

and 

Resoiu-c^s 


81-516. 
tie. 


The 
Law 
403  of 
1978, 
by  Sectii) 
Agricult  X 
Act  of 
U.S.C. 


sponsor! ; 
for  run- 
control 


FUR^ER  INFORMATION  CONTACT: 

(202)  690-4575.  Watersheds 
Wetjands  Division.  Natural 

Conservation  Service,  or  for 
informal  ion  regarding  floodplain 
easements,  contact  Martha  Joseph  (202) 
720-715  7.  Watersheds  and  Wetlands 
Division  Natural  Resources 
Conservi  ition  Service. 

SUPPLEM  ENTARY  INFORMATION: 

Backgro  iind 

The  S(  (cretary  of  Agriculture 
c'ooperal  js  with  other  Federal,  State, 
and  loca  agencies  in  the  recovery  from 
natural  (  isasters  such  as  hurricanes, 
tornado*  s,  fires,  drought,  and  floods 
through  implementation  of  the  EWP 
Program  (authorized  by  Section  216  of 
Flo^d  Control  Act  of  1950,  Public 
33  U.S.C.  701b-l;  Section 
Agricultural  Credit  Act  of 
P\^lic  Law  95-334,  ag  amended 
n  382,  of  the  Federal 
re  Improvement  and  Reform 
Public  Law  104-127, 16 
EWP.  through  local 
,  provides  emergency  measures 
retardation  and  erosion 
1 0  areas  where  a  sudden 
impainr  ent  of  a  watershed  threatens  life 
or  property.  The  Secretary  of 
Agricult  ure  has  delegated  authority  for 
adminis  tration  of  EWP  to  the  Chief  of 
NRCS. 

Executii  re  Order  12866 

The  C  ffice  of  Management  and  Budget 
has  dete  rmined  that  this  proposed  rule 
is  a  "sig  lificant  action"  for  the  purposes 
of  Execi  tive  Order  12866.  Piu-suant  to 
§  6(a)(3)  of^jcecutive  Order  12866, 
NRCS  h  IS  conducted  an  economic 
analysis  of  the  potential  impacts 
associat  sd  with  this  proposed  rule.  The 
econom  c  analysis  concluded  that  NRCS 
is  condi  icting  the  EWP  program  in  a 
manner  fthat  provides  significant 
benefits)  related  to  costs.  A  copy  of  this 
cost-bei  efit  analysis  is  available  upon 
request  prom  the  address  listed  above. 


1'  196, 


2»03). 


«iffi 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  it  does  not 
contain  a  major  proposal  requiring 
preparation  of  a  regulatory  analysis. 
These  proposed  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Environmental  Evaluation 

This  proposed  draft  rule  is  supported 
by  a  Programmatic  Environmental 
Impact  Statement  (PEIS)  that  was  made 
available  in  draft  form  for  public  review 
on  December  16, 1999  (64  FR  70212). 
NRCS  will  consider  both  the  comments 
received  on  the  draft  PEIS  and  this  rule 
in  formulation  of  the  final  regulation. 
Copies  of  the  draft  PEIS  may  be 
obtained  from  the  Watersheds  and 
Wetlands  Division,  Natural  Resources 
Conservation  Service,  USDA,  P.O.  Box 
2890,  Washington,  DC  20013-2890. 

GPEA  Statement 

NRCS  is  committed  to  compliance 
with  the  GPEA,  which  requires 
Government  agencies,  in  general,  to 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible. 

Paperwork  Reduction  Act 

This  draft  final  rule  does  not  change 
the  reporting  or  record-keeping  biu-den 
previously  required. 

Executive  Order  13132 

This  draft  rule  complies  with 
Executive  Order  13132  "Federalism."  In 
pursuing  the  revision  of  this  rule,  NRCS 
prepared  a  PEIS  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  guidelines.  Preparation  of  the 
PEIS  included  an  extensive  "scoping 
process,"  which  included  six  public 
meetings  held  in  different  regions  of  the 
country;  contact  with  State  agencies, 
primarily  the  emergency  management 
and  fish  and  wildlife  divisions;  and 
publication  of  the  draft  PEIS  in  the 
Federal  Register.  Concerns  in  response 
to  the  publication  of  the  draft  PEIS 
primarily  centered  on  compliance  with 
historic  preservation  requirements  of 
individual  States.  In  particular,  it  was 
recommended  that  NRCS  coordinate  all 
activities  with  the  respective  State 
historic  preservation  officer.  Much 
praise  was  received  for  the  program 
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from  government  officials  at  all  levels 
and  the  public.  Through  the  NEPA 
process,  consultation  is  done  on  a 
routine  basis.  NRCS  established  policies 
that  require  "pre-disaster  planning"  be 
carried  out  with  all  affected  State  and 
Federal  agencies  to  ensure  everyone 
understands  what  NRCS  will  do  in  the 
event  of  a  disaster. 

Executive  Order  12998 

This  draft  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12998. 
The  provisions  of  this  rule  are  not 
retroactive.  Finthermore.  the  provisions 
of  this  draft  rule  pre-empt  State  and 
local  laws  to  the  extent  that  such  laws 
are  inconsistent  with  this  proposed  rule. 
Before  an  action  may  be  brought  in  a 
Federal  court  of  competent  jurisdiction, 
the  administrative  appeal  rights 
afforded  persons  at  7  CFR  parts  614  and 
11  must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4.  NRCS  assessed  the  effects  of  this 
rulemaking  action  on  State,  local,  and 
tribal  gBvernments,  and  the  public.  This 
action  does  not  compel  the  expenditure 
of  $100  million  or  more  by  any  State, 
local,  or  tribal  government,  or  the 
private  sector;  therefore,  a  statement 
under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  is  not 
required. 

Discussion  of  the  Proposed  Changes  to 
7  CFR  Part  624 

Overview 

The  Emergency  Watershed  Protection 
(EWP)  Program  helps  remove  threats  to 
life  and  property  that  remain  in  the 
nation's  watersheds  in  the  aftermath  of 
natural  disasters  such  as  floods, 
hurricanes,  tornadoes,  and  wild&es. 
The  EWP  Program  is  administered  by 
the  U.S.  Department  of  Agriculture 
(USDA)  Natural  Resoiu-ces  Conservation 
Service  (NRCS),  which  provides 
technical  and  financial  assistance  to 
local  sponsoring  authorities  to  preserve 
life  and  property  threatened  by  disaster 
for  runoff  retardation  and  soil-erosion 
prevention.  Funding  is  typically 
provided  through  Congressional 
emergency  supplemental 
appropriations.  Threats  that  the  EWP 
Program  addresses  are  termed 
watershed  impairments.  These  include, 
but  are  not  limited  to,  debris-clogged 
stream  channels,  undermined  and 
unstable  streambanks,  jeopardized  water 
control  structures  and  public 
infrastructure,  wind-borne  debris 
removal,  and  damaged  upland  sites 


stripped  of  protective  vegetation  by  fire 
or  drought.  If  these  watershed 
impairments  are  not  addressed,  they 
would  pose  a  serious  threat  of  injury, 
loss  of  life,  or  devastating  property 
damage  should  a  subsequent  event 
occin. 

NRGS  is  initiating  proposed 
rulemaking  to  codify  existing  EWP 
program  implementation  and  institute 
programmatic  changes  that  allow  the 
repair  of  enduring  conservation  * 
practices,  limit  repeated  site  repairs, 
allow  additional  easement  purchases, 
address  environmental  justice  issues, 
and  limits  treatments  on  Federal  lands. 
To  implement  the  proposed  action, 
NRCS  would  incorporate  changes  in 
program  administration  and  in  project 
execution  dealing  with  traditional 
watershed  impairments.  It  would 
expand  the  program  by  providing  for 
floodplain  sediment  deposition 
removal,  and  repair  damaged  structural 
conservation  practices  to  3ie  list  of 
watershed  impairments  EWP  cm-rently 
addresses.  Additionally,  the  proposed 
changes  include  allowing  for  up  to  90 
percent  cost-share  for  limited  resource 
areas,  limit  repair  to  twice  in  a  ten  year 
period,  eliminate  the  single  beneficiary 
requirement,  funds  will  not  be  used  on 
Federal  lands,  purchase  of  easements  on 
non-agricultural  lands,  and  establish 
one  easement  category. 

The  pinpose  and  need  for  the  NRCS 
proposed  action  are  to  provide 
administrative  transparency  that 
ensures  that  the  public  is  fully  informed 
of  program  operations.  Program  delivery 
improvements  are  designed  to  enable 
NRCS  field  and  State  office  personnel  to 
provide  EWP  assistance  more  effectively 
and  efficiently.  NRCS  believes  that  these 
improvements  would  more  fully, 
equitably,  and  consistently  meet  the 
needs  of  people  requiring  emergency 
assistance.  Progreun  improvements  are 
designed  to  address  environmental, 
economic,  and  social  concerns  and 
veilues. 

Proposed  changes  were  identified, 
discussed,  and  refined  in  an  ongoing 
comprehensive  program  review  that 
NRCS  initiated.  The  process  included 
extensive  opportunities  for  public 
participation  and  identified  substantive 
ways  to  improve  the  environmental, 
economic,  social,  and  technical 
soimdness  of  Program  activities.  NRCS 
is  now  initiating  the  proposed 
rulemaking  needed  to  implement  the 
changes  to  the  codified  EWP 
regulations.  The  National  EWP  Manual 
(policy),  and  Handbook  (procedures) 
will  also  need  to  be  revised  to  reflect  the 
changes  that  NRCS  has  already 
instituted,  and  those  that  will  be 
adopted  if  the  policies  proposed  in  this 


rulemaking  are  adopted  in  a  final  rule 
after  the  opportunity  for  public 
comment. 

Section-by-Section  Discussion  of  ' 
Proposed  Rule  Provisions 

Section  624.1     Purpose.  This 
proposed  section  would  modify  the 
existing  section  to  clarify  the  purpose  of 
die  EWP  Program. 

Section  624.2    Objective.  This 
proposed  section  would  modify  the 
existing  section  to  state  that  NRCS 
assists  sponsors  in  the  implementation 
of  "emergency  recovery  measiu^s." 

Section  624.3    Scope.  This  proposed 
section  would  revise  the  existing  section 
and  combine  subparagraphs  (a)  and  (b) 
in  the  current  regulation. 

Section  624.4    Definitions.  The 
proposed  section  would  rename  the 
current  section  and  would  modify  the 
section  to  provide  definitions  for  the 
EWP  program.  The  ability  to  provide 
assistance  on  Forest  Service  lands  as 
identified  in  the  existing  §  624.4  is  being 
eliminated  from  the  rule  to  avoid 
inappropriate  augmentation  of 
appropriations  for  Forest  Service 
restoration  activities.  Assistance  on 
National  Forest  System  lands  or  other 
Federal  lands  can  be  provided  in 
situations  where  appropriate  safeguards 
are  followed  to  avoid  such 
augmentation. 

Section  624.5    Coordination.  This 
proposed  section  would  include  a 
discussion  of  NRCS  coordination  in 
both  presidentially  declared  and  State 
conservationist-declared  disasters. 

Section  624.6    Program 
administration.  This  proposed  section 
now  describes  the  NRCS  administration 
of  the  EWP  Program,  eligibility,  and 
sponsor  responsibilities. 

Section  624.6(b)(1)    Exigency.  This 
proposed  paragraph  has  been  modified 
to  clarify  exigency  situations.  NRCS  has 
encoimtered  various  cases  where  the 
term  "exigency"  (previously  found  in 
§624.5(a)(l)(iv))  is  applied  too  liberally 
and  implemented  for  purposes  for 
which  it  was  not  intended. 
Interpretations  of  the  terms  "exigency" 
and  "non-exigency"  (previously  found 
in  §  624.5(a)(1)(B))  vary  widely  widiin 
NRCS.  In  some  cases,  an  "exigency" 
allowed  certain  contracting  procedures 
to  be  waived  inappropriately;  in  others, 
"exigency"  was  used  to  fund  projects 
inappropriately;  and  in  still  others, 
"exigency"  is  used  inappropriatefy  to 
qualify  for  a  U.S.  Army  Corps  of 
Engineers  (USACE)  nationwide  general 
permit.  , 

NRCS  did  not  intend  these 
interpretations  when  the  two  categories 
(exigency  and  non-exigency)  were 
established.  Rather,  the  original  intent 
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was  to  allow  NRCS  to  respond  quickly 
to  only  those  situations  that  needed 
immediate  attention  and  that  could  be 
addressed'Within  30  days.  Current 
regulations  tie  cost-sharing  to  this 
designation,  although  NRCS  has  not 
applied  the  higher  cost-sharing  rate 
originally  set  for  exigencies  for  the  past 
7  years,  instead,  NRCS  has  applied  a 
single  cost-share  rate  of  75  percent  to 
exigent  and  non-exigent  situations. 
However,  NRCS  recognizes  there  may  be 
unique  situations  that  require  a  waiver 
from  this  cost-sharing  rate.  We  had 
added  Section  624.11  Waivers  which 
allows  the  NRCS  Deputy  Chief  for 
Programs  to  waive  any  provision  of 
these  regulations  to  the  extent  allowed 
by  law.  Examples  may  include  allowing 
up  to  100  percent  cost-sharing  with 
limited  resource  areas  or  communities, 
or  situations  involving  environmental 
justice. 

Under  the  proposed  action,  the  term 
exigency  would  be  clarified  and.  the 
term  non-exigency  would  be  eliminated 
since  all  eligible  sites  would  be 
considered  watershed  emergencies  and 
the  purpose  of  the  current  and  proposed 
exigency  classification  is  to  expedite 
EWP  recovery  measiu-es  where  an 
immediate  threat  exists.  NRCS  believes 
this  clarification  would  result  in  more 
uniform  delivery  of  the  EWP  Program. 
Clarification  of  exigency  and  removal  of 
the  term  non-exigency  would  ensiu^ 
consistent  interpretation,  and  the 
change  should  not  affect  program 
funding. 

Recognizing  that  certain  situations 
require  immediate  attention,  this 
proposed  section  would  modify  the 
current  regulation  to  add  language  that 
clarifies  "exigency"  situations  that 
require  immediate  attention.  Exigency 
situations  typically  exhibit  an  extremely 
high  potential  for  loss  of  life  or 
significant  property  damage  unless 
immediate  action  is  taken. 

Occasionally,  a  site  affected  by  a 
natural  disaster  demands  immediate 
action  to  minimize  potential  threats  of 
life  and/or  property,  including  when 
another  event  may  occur  shortly 
thereafter.  Two  examples  of  such  a 
situation  are  (1)  debris  jamming  into  a 
bridge  or  culvert,  causing  water  to  back 
up  and  possibly  endanger  nearby 
buildings  or  the  bridge  and  associated 
road:  and  (2)  a  streambank  undercutting 
a  building  that,  if  not  stabilized 
immediately,  could  result  in  the  loss  of 
the  building. 

This  proposed  clarification  to  the 
regulations  still  ensures  immediate 
action  when  no  reasonable  alternative  is 
available.  The  NRCS  State 
conservationist  would  be  authorized  to 
carry  out  the  needed  recovery  work  to 


alleviate  he  exigency  situation 
immedial  ely  when: 

•  A  da  nage  survey  report  is 
complete  i 

•  Proci  trement  authority  is  secured 

•  EWP  funds  are  available 

•  A  sp  >nsor  is  selected  and  local 
funds  are  available 

•  Nece  ssary  land  rights  have  been 
acquired 

The  ch  rification  proposed  by  this 
section  w  ould  limit  the  number  of 
situation  where  immediate  action  is 
taken  to  t  lose  that  are  of  an  extremely 
critical  n  iture,  which  was  the  intent  of 
the  existi  tig  regulations.  The  proposed 
changes  i  krould  save  time  by  focusing  on 
actions  requiring  immediate  attention 
during  ei  lergency  recovery  efforts  and 
allowing  ^RCS  state  offices  to  be  more 
responsii  e  to  local  needs. 

Sectioi  624.6(b)(2)  Limitations.  NRCS 
is  propos  ing  to  add  this  new  paragraph 
to  descri  le  the  number  of  times  an 
impactec  location  may  be  eligible  for 
EWP  ass:  stance.  This  proposed 
paragraph  also  contains  limitations 
found  in  the  cu^ent  regulations  at 
§  624.7.  Repeat  disasters  may  strike  an 
area  and  require  EWP  recovery 
assistanc  3  frequently  at  one  location. 
Under  th  s  proposed  rulemaking,  NRCS 
would  lii  nit  repairs  under  EWP  to  twice 
within  a  10-year  period  for  the  same 
cause  (j.« .,  flooding)  at  the  same  site.  If 
a  site  alri  ady  has  been  restored  twice 
with  EW  '  assistance  and  less  than  10 
years  has  elapsed  between  the  disaster 
that  trigg  sred  the  first  repair  and  the 
disaster  I  riggering  a  third  repair,  the 
only  option  available  under  EWP  would 
be  purch  ising  a  floodplain  easement  on 
the  dams  ged  site.  Under  this  proposed 
regulation,  The  Department  of 
Agricuhi  ire  (USDA)  would  review  the 
prospect  ve  site  to  ascertain  the 
frequenc  f  of  EWP  recovery  assistance  at 
the  locat  on. 

For  ex  inple,  if  a  structure  was 
protectee  from  destruction  twice  using 
EWP  ass  stance  for  two  separate  events, 
regardle!  s  of  the  practice  used  or  the 
location  af  the  protection  efforts,  EWP 
funds  w(  uld  not  be  available  for  a  third 
protectic  n  effort  within  the  10-year 
period  fc  r  the  same  cause.  However,  for 
repairs  at  dikes,  levees,  berms,  and 
similar  s  xuctures,  because  these 
structure  s  can  run  contiguously  for 
miles,  a  ipecific  location  on  a  structure 
is  consic  ered  one  EWP  site  to  determine 
whether  jfuture  impacts  to  this  site  on 
the  struc  tine  are  eligible  for  EWP  funds. 
Thus,  re  )airs  can  be  made  repetitively 
so  long  i  s  the  same  location  is  not 
repetitiv  jly  repaired  more  than  twice 
within  1 3  years. 

EWP  i  jcuses  upon  disaster  recovery 
efforts  VI  hile  other  USDA  programs,  as 


well  as  programs  administered  by  other 
Federal  and  State  agencies,  are  available 
to  plan  and  implement  protective 
practices  to  solve  recurring  problems. 
This  proposed  EWP  Program  change 
would  encourage  individuals  and 
project  sponsors  to  seek  more 
appropriate  programs  to  solve  existing 
long-term  and  recurring  resource 
problems. 

NRCS  believes  the  impacts  of  limiting 
the  number  of  times  EWP  funds  can  be 
used  to  repair  the  same  site  will  be 
minimal,  but  the  change  is  necessary  to 
avoid  those  cases  where  funds  may  be 
used  for  repetitive  repairs. 

Section  624.6(b)(2)(iv).  This  proposed 
paragraph  would  clarify  that  NRCS  can 
only  provide  EWP  assistance  on  Federal 
lands  in  situations  where  safeguards  are 
followed  to  avoid  inappropriate 
augmentation  of  appropriations. 

Section  624.6(b)(3).  This  proposed 
paragraph  describes  those  sites  that  will 
be  eligible  for  EWP  where  structural/ 
enduring/long-life  conservation 
practices  exist.  This  proposed  change  to 
the  regulations  currently  found  in 
§  624.7(d)  would  provide  for  a  blanket 
policy  exception  first  established  by  the 
NRCS  Chief  in  1996  for  NRCS-assisted 
flood  control  structures.  The  EWP 
Program  regulations  currently  prohibit 
providing  assistance  for  these  projects 
unless  the  NRCS  Chief  grants  an 
exception.  In  1996,  the  Chief  granted  a 
blanket  exception  to  this  requirement, 
and  assistance  has  been  provided  as 
needed.  This  proposal  section  would 
allow  repair  of  NRCS-assisted  structural 
practices,  such  as  dams  and  channels, 
constructed  under  the  Small  Watershed 
Protection  and  Flood  Control  Program 
(authorized  by  the  Watershed  Protection 
and  Flood  Prevention  Act  of  1954, 
Public  Law  83-566, 16  U.S.C.  1001- 
1008),  Flood  Prevention  Program 
(authorized  by  the  Flood  Control  Act  of 
1944,  Public  Law  78-534),  Resoince 
Conservation  and  Development 
Program,  and  the  Pilot  Watershed 
Program. 

When  a  disaster  strikes,  NRCS- 
assisted  flood  control  structines  may  be 
damaged  beyond  the  level  that  would 
normally  be  expected  to  be  repaired 
under  routine  operation  and 
maintenance  activities  and  may  be 
beyond  the  sponsor's  ability  to  make 
necessary  repairs.  For  example,  when  an 
auxiliary  spillway  is  damaged,  extensive 
repairs  may  be  required  to  prevent 
catastrophic  failure  that  could  result  in 
loss  of  life  or  property  and  to  provide 
an  opportunity  for  the  dam  to  function 
properly  in  the  future. 

Under  the  proposed  action,  existing 
strucfural/enduring/long-life 
conservation  practices  that  are  damaged 
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during  disaster  events  would  be  eligible 
for  EWP  Program  technical  and  cost- 
share  assistance.  This  provision  would 
allow  repair  of  conservation  practices 
that  may  include  grassed  waterways, 
terraces,  embankment  ponds, 
diversions,  and  water  cons«vation 
systems.  Nonstructiu^  and/or 
management  practices  such  as 
conservation  tillage  would  not  be 
eligible.  Additionally,  natiual  disaster 
recovery  practices  where  assistance  is 
provided  under  the  Emergency 
Conservation  Program  (ECP) 
administered  by  the  Farm  Service 
Agency  would  not  be  eligible  for  EWP 
assistance.  EWP  differs  significantly 
fix)m  ECP  because  a  sponsor  is  required 
for  EWP  recovery  work,  and  unlike  ECP, 
EWP  recovery  assistance  does  not 
provide  financial  assistance  directly  to 
individuals.  NRCS  is  interested  in 
receiving  comments  related  to  this 
proposed  expansion  of  the  eligibility  of 
EWP  assistance  to  allow  repair  of 
conservation  practices. 

Under  this  proposed  paragraph,  NRCS 
could  provide  EWP  assistance  toward 
upgrading  damaged  or  undersized 
practices  for  structural/enduring/long- 
life  conservation  practices  when 
technology  advances  or  construction 
techniques  warrant.  All  structural/ 
enduring/long-life  conservation 
practices  for  which  the  sponsor  is 
required  to  obtain  a  permit  issued  by  a 
Federal,  State,  or  local  entity  shall  be 
designed  and  installed  to  meet  the 
permit  requirements  or  NRCS  standards, 
whichever  is  greater. 

The  benefits  obtained  by  adopting  this 
proposal  include: 

•  Allowing  repair  work  that  would 
address  conservation  needs  that  may  not 
be  covered  by  other  programs; 

•  Helping  to  ensure  that  practices 
will  be  repaired  and  remain  functional 
rather  than  being  abandoned  and 
becoming  a  hazard; 

•  Allowing  the  EWP  Program  to  assist 
more  landowners  so  that  a  greater 
number  of  people  will  benefit  fitjm 
natiual  resource  protection; 

•  Providing  rapid  treatment  of  natiu^ 
resources  by  5ie  EWP  Program  that 
might  prevent  further  damage  on  and  off' 
site;  and 

•  Encouraging  needed  repairs  by 
sponsors  by  providing  assistance 
through  the  EWP  Program. 

Section  624.6(c).  This  proposed 
provision  would  expand  the  areas  now 
covered  under  the  EWP  Program. 
Currently,  EWP  Program  work  is 
normally  confined  to  watercourses  and 
areas  immediately  adjacent,  except  in 
case  of  drought  or  fire  where  work  may 
be  carried  out  on  critical  areas  in  upland 
portions  of  a  watershed.  However. 


agricultural  productivity,  public  health 
and  safety,  and  the  environment  are 
often  threatened  in  the  aftermath  of 
disasters  that  occur  outside  these  limits. 
NRCS  proposes  that  the  availability  of 
EWP  Program  assistance  expand  to 
include  practices  needed  on  all 
privately  owned  lands.  This  provision 
of  the  proposed  regulation  would 
expand  the  EWP  Program  to  include 
areas  away  fitim  streams  and  woidd 
allow  the  removal  of  sediment  and  other 
debris  bom  agricultural  land  (croplands, 
orchards,  vineyards,  and  pastiues)  and 
windblown  debris,  particularly  in  areas 
considered  environmentally  sensitive. 
Environmentally  sensitive  areas  may 
include  lands  especially  vulnerable  to 
damage  fi-om  the  products  of  erosion,  . 
points  of  groimdwater  re-charge,  habitat 
of  endangered  or  threatened  species,  or 
ciUtural  resource  sites.  This  provision  of 
the  proposed  regulation  also  provides 
for  EWP  assistance  for  droiight  recovery 
activities. 

Deposits  of  large  quantities  of 
sediments  and  other  debris  on 
floodplains  usually  occvu^  from  major 
flooding.  Such  materials  are  usually 
coarse  and  infertile,  and  fi«quently 
destroy  or  smother  plants  and  impair 
normal  agricultural  use.  This  is  a 
normal  occiurence  in  the  dynamics  of 
floodplain  systems,  but  it  can  jeopardize 
the  productivity  of  agricultural  lands. 
Under  this  proposed  regulation,  NRCS 
would  consider  alternative  practices  to 
address  the  type  of  damage  Such  as: 

•  Removing  and  disposing  the 
sediment  and  other  debris 

•  Incorporating  the  sediment  into  the 
underlying  soil 

•  Offering  to  purchase  a  floodplain 
easement  (see  §624.10) 

Whether  these  sites  qualify  for  EWP 
assistance  and  the  most  effective 
alternative  treatment  depends  upon 
many  factors:  Size  of  the  particles, 
depth  of  material  deposited,  lateral 
extent  of  the  deposit,  land  use  and  soil 
type  of  the  underlying  material,  and 
value  of  the  land  to  the  entire 
agricidtural  operation.  Floodplain 
easements  (see  §  624.10)  can  provide 
disaster  relief  where  there  is  too  much 
debris  to  incorporate  or  haul  off-site,  or 
otherwise  dispose. 

Most  debris  that  is  deposited  on 
upland  areas  is  carried  fit)m  winds  of 
hurricanes  or  tornadoes.  Such  debris 
may  cover  portions  of  several 
watersheds  and  normally  consists  of 
downed  trees,  utility  poles,  and  fence 
posts;  livestock  and  poultry  carcasses; 
or  building  materials,  such  as 
insulation,  shingles,  metal  roofing, 
metal  siding,  and  similar  non- 
biodegradable materials.  Similarly,  ice 
storms  may  result  in  debris  deposition 


and  cause  the  death  of  livestock  and 
poultry.  Debris  removal  will  typically  be 
associated  with  the  removal  of  debris 
from  upstream  of  bridges  and  ciilverts, 
or  in  upland  areas  where  buildup  of 
debris  in  a  waterway  will  cause  flooding 
of  homes  and  other  structiues. 

The  practice  components  adopted  to 
address  upland  debris  deposition  could 
include,  but  not  be  limited  to: 

•  Creating  access  when  needed  to 
move  trucks  and  heavy  equipment  to  a 
debris  site 

•  Using  chain  saws,  other  power 
tools,  winches,  and  other  machinery 
and  heavy  equipment  to  gather  and 
process  the  debris  for  onsite  disposal -or 
removal 

•  Disposing  of  debris  in  accordance 
with  local  rules  and  regiUations  on-site 
by  biuial,  chipping,  or  burning 

•  Loading  on  trucks  for  removal  and 
disposal  off-site  in  approved  sites  or 
landfills  based  upon  die  composition  of 
the  material 

•  Obtaining  special  technical 
assistance  and  personnel  to  handle 
hazardous  materials  such  as  asbestos, 
petroleum  products,  propane,  or  other 
compressed  gas  containers,  or  other 
potentially  hazardous  or  toxic 
compounds  or  materials 

•  Grading,  shaping,  and  revegetating, 
by  seeding  or  planting,  any  portion  of 
the  area  affected  by  the  debris  removal 
operation 

Drought  recovery  practices  are 
generally  temporary  in  nature  and  are 
intended  to  reduce  the  consequences  of 
a  drought.  EWP  assistance  typically 
includes  providing  temporary  water  for 
livestock  to  reduce  the  use  of  drought 
impacted  watw  sources,  or  prescribed 
grazing  and/or  piur:hasing  and 
transporting  hay,  which  allows 
rangeland  to  recover  more  rapidly. 
Planting  vegetation  may  be  used  to 
reduce  soil  erosion.  EWP  assistance  will 
not  be  used  during  drought  situations  to 
install  permanent  practices  or 
structiu«s,  including  water  wells, 
irrigation  systems,  or  purchase  of 
portable  equipment  (i.e..  water  pumps). 
EWP  practices  during  drought  situations 
will  not  be  conducted  at  the  expense  of 
another  natural  resource,  such  as 
pumping  or  releasing  water  bom  a  water 
body  to  an  extent  that  is 
environmentally  detrimental. 

Section  624.6(d)  Documentation.  This 
proposed  paragraph  would  rename  the 
existing  section  624.6(d).  The 
information  found  in  this  paragraph 
clarifies  the  language  found  in  the 
existing  regulation  at  §  624.6(b). 

Section  624.6(e)  Implementation.  This 
proposed  paragraph  wotdd  rename  the 
existing  section  624.7(e)  and  would 
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contain  language  previously  foimd  in 
the  existing  regulation  at  §  624.6(c). 

Section  624.7  Cost  share  assistance. 
This  proposed  section  would  rename 
the  existing  section  and  establish  a  cost- 
share  rate  of  up  to  75  percent  for 
implementation  of  EWP  measures  and 
up  to  90  percent  for  limited-resource 
areas. 

Under  current  EWP  program 
regulations  at  §624.5(c)(l)(ii)  and 
§624.5(C)(2)(i),  impairments 
determined  to  be  non-exigencies  receive 
up  to  80  percent  Federal  hinding,  and 
exigencies  receive  up  to  100  percent 
Federal  funding.  The  proposal  to 
eliminate  the  exigency  and  non- 
exigency  categories  would  also 
eliminate  the  differential  cost-share  rate. 
A  single  category  of  emergency  would 
allow  for  a  single  cost-share  rate.  In 
addition,  NRCS  would  reduce  the 
general  cost-share  ceiling  to  align  it  with 
the  75  percent  rate  used  in  related 
Federal  programs.  However,  some 
increase  in  the  Federal  cost-share  rate 
'  may  be  warranted  for  sponsors  within 
limited-resource  areas.  Without  such 
assistance,  NRCS  believes  that  the  needs 
of  such  areas  will  not  be  met  if  only  75 
percent  cost-share  rate  is  available. 
Therefore,  NRCS  proposes  in  section 
624.7(b)  to  allow  sponsors  of  limited- 
resource  areas  to  be  eligible  to  receive 
up  to  90  percent  Federal  funding. 

-The  proposed  definition  of  a  limited- 
resource  area  (see  proposed  definition 
in  624.4(d))  is  a  county  where  average 
housing  values  are  less  than  75  percent 
of  the  State  average,  per  capita  income 
is  less  than  75  percent  of  the  national 
per  capita  income,  and  unemployment 
during  the  preceding  3  years  is  twice  the 
available  U.S.  average.  AH  three  criteria 
would  have  to  be  met  to  qualify.  NRCS 
would  use  the  most  recent  U.S.  census 
and  unemployment  data  to  make  this 
determination.  Local  data  may  be  used 
for  small  conmiunities. 

If  a  natural  disaster  strikes  a  limited- 
resource  community  in  a  non- 
designated  limited-resource  area,  the 
NRCS  State  conservationist  would  have 
the  authority  to  docimient  the  limited- 
resource  status  using  State  census  data 
for  the  three  factors  mentioned  above 
and  approve  the  90  percent  cost-share 
rate  fpr  that  commimity.  In  no  case 
would  this  procediire  be  used  for  a  unit 
smaller  than  a  "community,"  as  defined 
in  proposed  section  624.4(d). 

Section  624.8(b).  This  proposed 
paragraph  would  clarify  and  replace 
language  previously  found  in  the 
current  regulation  §  624.10. 

Section  624.8(c)(3)  Funding  Priorities. 
This  proposed  paragraph  is  being  added 
to  provide  guidelines  for  establishing 
funding  priorities  to  allow  the  most 


effective  md  efficient  use  of  limited 
EWP  fun  ling.  When  a  State 
cojiserva  ionist  declares  a  local  disaster, 
he  or  she  would  typically  follow  these 
proposec  priorities  to  determine  the 
order  in :  trhich  sites  would  be 
recovered.  In  some  cases,  the  State 
conservationist  may  deviate  from  the 
list  of  pribrities  due  to  the  damage 
situationke.g.,  a  building  may  not  be  in 
immediate  jeopardy  but  giving  its  repair 
a  higher  )riority  may  avoid  adverse 
impacts  (  a  a  cultural  resource)  or  based 
upon  the  "sponsor's  priorities  and  ability 
to  undertake  the  project.  NRCS 


priorities 
table. 


NRC$  Priority  Order  of  EWP 
Funding 


Priority 


are  listed  in  the  following 


Damage  situation 


Exigency. 

Sites  wtiere  ttiere  is  a  'serious,  but 
not  immediate,  threat  to  human 
life. 

Sttes  where  property,  structures, 
utilities,  or  other  important  infra- 
structure components  are 
threatened. 

Sites  with  federally  protected  re- 
sources, including: 

Sites  inhabited  by  federally  listed 
threatened  and  endangered 
(T&E)  species  or  containing  the 
species  designated  critical  habi- 
tat where  the  individuals  of  the 
species  or  the  critical  habitat 
would  be  in  jeopardy  without 
the  EWP  practice; 

Sites  that  contain  or  are  in  prox- 
imity to  cultural  sites  listed  on 
the  National  Register  of  Historic 
Places  where  the  listed  re- 
source would  be  jeopardized  if 
the  EWP  practice  were  not  in- 
stalled; 

Sites  where  prime  farmland  sup- 
porting high  value  crops  is 
threatened; 

Sites  containing  wetlands  that 
would  be  damaged  or  de- 
stroyed without  the  EWP  prac- 
tice; and 

Sites  that  have  a  major  effect  on 
water  quality. 

Sites  containing  unique  habitat — 
supporting  State-listed  T&E 
species  or  species  of  concern, 
recreatiorv,  or  State-  identified 
sensitive  habitats  other  than 
wetlands. 

Other  lands  not  listed  above. 


Curre:  lUy,  in  a  presidentially  declared 
disaster  NRCS  coordinates  with  the 
Federal  Jmergency  Management  Agency 
(or  the  S  tate  agency  with  emergency 
recover   responsibilities).  NRCS  would 
continu  i  to  do  so  after  the 
implem  mtation  of  this  proposed  change 


and  follow  the  priorities  set  by  those 
agencies. 

Section  624.9  Time  limits.  This 
proposed  section  has  been  renamed,  and 
it  would  simplify  time  limits  associated 
with  the  obligation  of  funds  and  certain 
limits  for  completion  of  work.  NRCS 
proposes  a  single  time  frame  (220  days 
after  the  date  when  the  funds  are 
committed  to  the  State  conservationist 
by  the  national  office)  to  complete  the 
work. 

Section  624.10  Floodplain  easement. 
This  proposed  sectitm  is  being  added  to 
address  administration  of  EWP 
floodplain  easements. 

Section  382  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
Public  Law  104-127,  amended  the  EWP 
authority  to  provide  for  the  purchase 
floodplain  easements  as  an  emergency 
measure.  Since  1996,  NRCS  has 
purchased  floodplain  easements  on 
agricultiiral  laiids  that  qualify  for  EWP 
assistance.  Floodplain  easements 
restore,  protect,  maintain,  and  enhance 
the  functions  of  wetlands  and  riparian 
areas;  conserve  natural  values  including 
fish  and  wildlife  habitat,  water  quality, 
flood  water  retention,-^ound  water 
recharge,  and  open  space;  and  safeguard 
lives  and  property  from  floods,  drought, 
and  the  products  of  erosion. 

NRCS  may  purchase  EWP  easements 
on  any  floodplain  lands  that  have  been  - 
impaired  within  a  12-month  period  or 
that  have  a  history  of  repeated  flooding 
(i.e.,  flooded  at  least  two  times  during 
the  past  10  years).  Since  offers  into  the 
program  may  exceed  funding,  NRCS 
maintains  a  list  of  easement  offers  that 
nieet  basic  eligibility  criteria  at  the  time 
of  application,  and  these  offers  continue 
to  be  eligible  pending  availability  of 
funding. 

Under  the  floodplain  easement 
option,  a  landowner  offer&to  sell  to 
NRCS  a  permanent  easement  that 
provides  NRCS  with  the  full  rights  to 
restore  and  enhance  the  floodplain's 
functions  and  values.  In  exchange,  a 
landowner  receives  an  easement 
payment  in  an  amount  calculated  as  the 
least  of  one  of  the  three  following 
values: 

(i)  A  geographic  rate  established  by    ' 
the  NRCS  State  conservationist; 

(ii)  a  value  based  on  a  market 
appraisal  analysis  for  agricultural  uses 
or  assessment  for  agricultural  land;  or 

(iii)  the  landowner's  offer,  if  one  has 
been  made. 

NRCS  may  pay  up  to  100  percent  of 
the  restoration  costs  of  the  easement. 
Restoration  efforts  include  both 
structural  and  non-structural  practices. 
To  the  extent  practicable,  NRCS  may 
actively  restore  the  natural  features  and 
characteristics  of  the  floodplain  through 
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re-creating  the  topographic  diversity, 
increasing  the  duration  of  inundation 
and  saturation,  and  providing  for  the  re- 
establishment  of  native  vegetation.  The 
landowner  is  provided  the  opportunity 
to  participate  in  the  restoration  efforts. 
Landowners  retain  several  rights  to 
the  property,  including  the  right  of  quiet 
enjo)rment,  the  right  to  control  public 
access,  and  the  right  to  undeveloped 
recreational  use  such  as  hunting  and 
fishing.  At  any  time,  a  landowner  may 
obtain  authorization  from  NRCS  to 
engage  in  other  activities  if  NRCS 
determines  it  will  be  compatible  with 
the  protection  and  enhancement  of  the 
easement's  floodplain  functions  and 
values.  These  compatible  uses  may 
include  managed  timber  harvest, 
periodic  haying,  or  grazing.  NRCS 
determines  the  amount,  method,  timing, 
intensity,  and  duration  of  any 
compatible  use  that  might  be 
authorized.  While  a  landowner  can 
realize  economic  returns  from  an 
activity  allowed  for  on  the  easement 
area,  a  landowner  will  not  be  assured  of 
any  specific  level  or  frequency  of  such 
use,  and  the  authorization  does  not  vest 
any  right  of  any  kind  to  the  landowner. 
Cropping  would  not  be  authorized  as  a 
compatible  use,  and  haying  or  grazing 
would  not  be  authorized  as  a  compatible 
use  on  lands  that  are  being  returned  to 
woody  vegetation. 

While  NRCS  ciurently  only  purchases 
floodplain  easements  on  agricultiual 
lands,  NRCS  is  proposing  piux:hasing 
floodplain  easements  on  non- 
agricultural  lands.  NRCS  plans  to 
expand  the  availability  of  floodplain 
easements  to  low  population  density, 
non-agricultural  lands.  Structures 
within  the  floodplain  easement  may  be 
demolished  or  relocated  outside  the 
100-year  floodplain,  whichever  costs 
less. 

This  element  of  the  proposed  rule 
would  tend  to  increase  program  costs  in 
the  short-term,  but  reduce  costs  to  the 
Federal  government  in  the  long-term,  as 
people  and  structuires  in  non- 
agricultiual  areas  are  relocated  out  of 
the  floodplain.  In  addition,  as  more 
acreage  is  retxuned  to  open  space,  the 
floodplain  would  function  in  a  more 
natiu^  state  with  increased  long-term 
public  benefits. 

Section  624.11  Waivers.  This  section 
is  being  proposed  to  provide  NRCS  with 
the  opportimity  to  waive  those 
provisions  of  the  proposed  nJe  that  are 
not  prohibited  by  the  law.  Situations 
may  arise  that  could  be  addressed 
through  the  EWP  Program  but  proposed 
provisions  in  this  proposed  regulation 
may  restrict  or  not  allow  NRCS  to 
provide  EWP  assistance.  This  section  is 
being  proposed  to  avoid  these  situations 


and  to  allow  NRCS  to  provide  assistance 
for  disaster  recovery. 

List  of  Subjects  in  7  CFR  Part  624 

Disaster  assistance,  Floodplain 
easement.  Flooding,  Imminent  threat. 
Natural  disaster,  and  Watershed 
impairment. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  it  is  proposed  that  Title  7 
of  the  Code  of  Federal  Regulations  be 
amended  by  revising  Part  624  to  read  as 
follows: 


PART  624— EMERGENCY 

WATERSHED  PROTECTION 

o6G> 

624.1 

Purpose. 

624.2 

Objective. 

624.3 

Scope. 

624.4 

Definitions. 

624.5 

Coordination. 

624.6 

Program  administration. 

624.7 

Cost-sharing. 

624.8 

Assistance. 

624.9 

Time  limits. 

624.10 

Floodplain  easements. 

624.11 

Waivers. 

Authoritjr:  Sec.  216,  Pub.  L.  81-516,  33 
U.S.C.  701b-l;  Sec.  403,  Pub.  L.  95-334.  as 
amended,  16  U.S.C.  2203;  5  U.S.C.  301. 

§624.1    Purpose. 

The  Natiual  Resoiuces  Conservation 
Service  (NRCS)  is  responsible  for 
administering  the  Emergency  Watershed 
Protection  (EWP)  Program.  This  part 
sets  forth  the  requirements  and 
procedures  for  Federal  assistance, 
administered  by  NRCS,  under  Section 
216,  Public  Law  81-516,  33  U.S.C. 
701b-l;  and  Section  403  of  the 
Agricultiual  Credit  Act  of  1978,  Public 
Law  95-334,  as  amended  by  Section 
382,  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
Public  Law  104-127, 16  U.S.C.  2203. 

§624.2    Obiectlve. 

The  objective  of  the  EWP  Program  is 
to  assist  sponsors,  landowners,  and 
operators  in  implementing  emergency 
recovery  measiues  for  runoff  retardation 
and  erosion  prevention  to  relieve 
imminent  hazards  to  life  and  property 
created  by  a  natiu-al  disaster  that  causes 
a  sudden  impairment  of  a  watershed. 

§624.3    Scope. 

EWP  technical  and  financial 
assistance  may  be  made  available  to  a 
qualified  sponsor,  or  landowners  when 
a  floodplain  easement  is  the  selected 
alternative,  upon  a  qualified  sponsor  or 
landowner's  request  when  a  Federal 
emergency  is  declared  by  the  President 
or  when  a  local  emergency  is  declared 
by  the  NRCS  State  conservationist.  This 
program  is  designed  for  emergency 


recovery  work,  including  the  purchase 
of  floodplain  easements.  Emergency 
watershed  protection  is  authorized  in 
the  50  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
U.S.  Virgin  Islands,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  American  Samoa. 

§62M    DeflnMons. 

(a)  Defensjbilitymeasxs  the  extent  to 
which  an  alternative  action  is: 

(1)  More  beneficial  than  adverse  in 
the  extent  and  intensity  of  its 
environmental  and  economic  effects; 

(2)  In  compliance  with  Federal,  State, 
and  local  laws; 

(3)  Acceptable  to  affected  individuals 
and  communities; 

(4)  Effective  in  restoring  or  protecting 
the  natural  resources; 

(5)  Complete  with  all  necessary 
components  included;  and 

(6)  Efficient  in  achieving  the  desired 
outcome. 

(b)  Exigency  means  those  situations 
that  demand  immediate  action  to  avoid 
potential  loss  of  life  or  property, 
including  situations  where  a  second 
event  may  occiu-  shortly  thereafter  that 
could  compound  the  impairment,  cause 
new  damages  or  the  potential  loss  of  life 
if  action  to  remedy  the  situation  is  not 
taken  immediately. 

(c)  Floodplain  easement  means  a 
reserved  interest  easement,  which  is  an 
interest  in  land,  defined  and  delineated 
in  a  deed  whereby  the  landowner 
conveys  all  rights  and  interest  in  the 
property  to  the  grantee,  but  the 
landowner  retains  those  rights,  title,  and 
interest  in  the  property  which  are 
specifically  reserved  to  the  landowner 
in  the  easement  deed. 

(d)  Imminent  threat  means  a 
substantial  natural  occurrence  that 
could  cause  significant  damage  to 
property  or  threaten  human  life. 

(e)  Limited  resource  area  or 
community  is  defined  as  a  unit  of 
government  or  a  group  of  people  within 
a  bounded  geographical  area  who 
interact  within  shared  institutions,  and 
who  possess  a  common  sense  of 
interdependence  and  belonging  where: 

(1)  Housing  values  are  less  than  75 
percent  of  the  State  housing  value 
average; 

(2)  Per  capita  income  is  75  percent  or 
less  than  the  National  per  capita 
income;  and 

(3)  Unemployment  is  at  least  twice 
the  U.S.  average  over  the  past  3  years 
based  upon  the  annual  unemployment 
figures. 

NRCS  will  use  the  most  recent 
National  census  information  available 
when  determining  (1)  and  (2)  above. 

(f)  Natural  occurrence  includes,  but  is 
not  limited  to,  floods,  fires,  windstorms. 
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hurricanes,  typhoons,  tornadoes, 
earthquakes,  volcanic  actions,  slides, 
and  drought. 

(g) -Project  sponsor  means  a  legal 
subdivision  of  a  State  government  or  a 
State  agency,  other  government  entities, 
or  any  Native  American  tribe  or  tribal 
organization  as  defined  in  section  4  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b),  with  a  legal  interest  in  or 
responsibility  for  the  values  threatened 
by  a  watershed  emergency;  is  capable  of 
obtaining  necessary  land  rights;  and  is 
capable  of  carrying  out  any  operation 
and  maintenance  responsibilities  that 
may  be  required. 

(h)  Watershed  emergency  means 
adverse  impacts  to  resources  exist  when 
a  natural  occurrence  causes  a  sudden 
impairment  of  a  watershed  and  creates 
an  imminent  threat  to  life  or  property. 

(i)  Watershed  impairment  means  the 
situation  that  exists  when  the  ability  of 
a  watershed  to  carry  out  its  natural 
functions  is  reduced  to  the  point  where 
an  imminent  threat  to  health,  life,  or 
property  is  created.  This  impairment 
can  also  include  sediment  and  debris 
deposition  in  floodplains  and  upland 
portions  of  the  watershed. 

§624.5    Coordination. 

(a)  If  the  President  declares  an  area^o 
be  a  major  disaster  area,  NRCS  will 
provide  assistance  which  will  be 
coordinated  through  the  Federal 
Emergency  Management  Agency 
(FEMA)  or  its  designee. 

(b)  When  an  NRCS  State 
conservationist  determines  that  a 
watershed  impairment  exists  but  the 
President  does  not  declare  an  area  to  be 
a  major  disaster  area,  FEMA  does  not 
coordinate  assistance.  In  this  situation, 
NRCS  will  provide  assistance,  assume 
the  lead,  and  coordinate  work  with  the 
State  office  of  emergency  preparedness 
and  other  Federal,  tribal,  or  local 
agencies  involved  with  emergency 
activities,  as  appropriate. 

§624.6    Program  administration. 

(a)  Sponsors.  (1)  When  the  State 
conservationist  declares  that  a 
watershed  impairment  exists,  NRCS 
may,  upon  request,  make  assistance 
available  to  a  sponsor  who  must  be  a 
State  or  political  subdivision  thereof, 
qualified  Indian  tribe  or  tribal 
organization,  or  unit  of  local 
government.  Private  entities  may  not 
receive  assistance  except  through  the 
sponsorship  of  a  governmental  entity. 

(2)  Sponsors  must: 

(i)  Contribute  their  share  of  the  project 
costs  by  providing  funds  or  certain 
services  necessary  to  undertake  the 
activity.  Contributions  that  may  be 


applied  I  awards  the  sponsor's 
applicab  e  cost-shara  of  construction 
costs  inc  ude: 

(A)  Ca  lb, 

(B)  In-  dnd  services  such  as  labor, 
equipme  it,  design,  surveys,  contract 
adminis!  ration  and  construction 
inspectic  n,  and  other  services  as 
determii  ed  by  the  State  conservationist; 
or 

(C)  A  <  ombination  of  cash  and  in-kind 
services; 

(ii)  Ob  ain  any  necessary  real  property 
rights,  w  iter  rights,  and  regulatory 
permits;  and 

(iii)  A(  jree  to  provide  for  any  required 
operatioi  i  and  maintenance  of  the 
completi  id  emergency  measures. 

(3)  Tb  (  sponsor  is  responsible  for  100 
percent  i  if  \he  costs  associated  with 
meeting  be  requirements  found  in 
paragrap  bs  (a)(2){ii)  and  (a)(2)(iii)  of  this 
section. 

(b)  EH,  libility.  NRCS  will  provide 
assistanc  e  based  upon  the  NRCS  State 
conservi  tionist's  determination  that  the 
ciurent  (  ondition  of  the  land  or 
watersh(  d  impairment  poses  a  threat  to 
health,  1  fe,  or  property.  This  assistance 
includes  EWP  practices  associated  with 
the  rem(  val  of  public  health  and  safety 
threats,  i  md  restoration  of  the  natural 
environ]  tient  after  disasters,  including 
acquisit  on  of  floodplain  easements. 

(1)  Priority  EWP  assistance  is 
availabli !  to  alleviate  exigency  situations 
(exigenc  y  is  defined  in  §  624.4(b)). 
Sponsor  3  must  complete  practices 
deemed  necessary  imder  an  exigency 
situatioi  1  within  5  days  of  the  site 
becomii  g  accessible.  NRCS  may 
approve  assistance  for  temporary 
correctii  in  practices  to  relieve  an 
exigencj  situation  until  a  more , 
acceptable  solution  can  be  designed  and 
implemi  inted. 

(2)  Lit  litations. 

(i)  In  ( lases  where  the  same  type  of 
natural  (vent  occurs  within  a  10-year 
period  a  nd  the  site  has  been  repaired 
twice  w  thin  that  period  using  EWP 
assistan  :e,  then  EWP  assistance  is 
limited  o  those  sites  eligible  for  the 
purchas  3  of  a  floodplain  easement  as 
describ*  d  in  §  624.10  of  this  part. 

(ii)  E^  \rP  assistance  shall  not  be  used 
to  perfo  m  operation  or  maintenance 
such  as  the  periodic  work  that  is 
necessa  y  to  maintain  the  efficiency  and 
effectiv(  ness  of  a  measure  to  perform  as 
original  y  designed  and  installed. 

(iii)  E IVP  assistfmce  shall  not  be  used 
to  repai  •,  rebuild,  or  maintain  private  or 
public  t  ransportation  facilities,  public 
utilities  or  similar  facilities. 

(iv)  E  iVP  assistance  shall  not  be 
provide  d  on  any  Federal  lands,  unless 
adequal  e  safeguards  are  followed  to 
avoid  i]  appropriate  augmentation  of 


appropriations  for  other  Federal 
agencies. 

(3)  Repair  of  structural/enduring/long- 
life  conservation  practices. 

(i)  Sponsors  may  receive  EWP 
assistance  for  long-life  conservation 
practices  including,  but  not  linaited  to, 
grassed  waterways,  terraces, 
embankment  ponds,  diversions,  and 
water  conservation  systems,  except 
where  assistance  is  provided  under  the 
Emergency  Conservation  Progreun 
administered  by  the  Farm  Service 
Agency. 

(ii)  EWP  assistance  may  be  available 
for  the  repair  of  certain  structural 
practices  [i.e.,  dams  and  channels) 
originally  constructed  under  Public  Law 
83-566,  Public  Law  78-534,  Subtitle  H 
of  Title  XV  of  the  Agriculture  and  Food 
Act  of  1981  (16  U.S.C.  3451  et  seq.], 
commonly  known  as  the  Resource 
Conservation  and  Development 
Program,  and  the  Pilot  Watershed 
Program  of  the  Department  of 
Agricultiire  Appropriation  Act  of  1954 
(Public  Uw  83-156;  67  Stat.  214).  EWP 
assistance  may  not  be  used  to  perform  ^ 
operation  and  maintenance  activities 
specified  in  the  agreement  for  the 
covered  structxire  project  entered  into 
with  the  eligible  local  organization 
responsible  for  the  works  of 
improvement. 

(iii)  NRCS  may  authorize  EWP     " 
assistance  for  modifying  damaged 
practices  when  technology  advances  or 
construction  techniques  warrant 
modifications. 

(iv)  EWP  assistance  is  not  available 
for  repair  or  rehabilitation  of 
nonstructural  management  practices 
such  as  conservation  tillage. 

(4)  Increased  level  of  protection.  In 
cases  other  than  those  described  in 
paragraph  (b)(3)(iii)  of  this  section,  if  the 
sponsor  desires  to  increase  the  level  of 
protection  that  would  be  provided  by 
the  EWP  practice,  the  sponsor  shall  pay 
100  percent  of  the  upgrade  or  additionad 
work  unless  the  upgrade  is  the  result  of 
permit  requirements  necessary  to 
implement  the  recovery. 

(c)  Eligible  practices.  NRCS  will  only 
provide  assistance  for  measiues  that: 

(1)  Provide  protection  from  additional 
flooding  or  soil  erosion; 

(2)  Reduce  threats  to  life  or  property 
from  a  watershed  impairment,  including 
sediment  and  debris  removal  in 
floodplains  and  uplands; 

(3)  Restore  the  hydraulic  capacity  to 
the  natural  environment  to  the 
maximum  extent  practical; 

(4)  Provide  temporary  water  for 
livestock  to  reduce  the  use  of  drought 
impacted  water  sources,  prescribed 
grazing  or  purchasing  and  transporting 
hay  to  allow  rangeland  to  recover;  and 
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(5)  Are  economically  and 
environmentally  defensible  and 
technically  sound. 

(d)  Documentation.  NRCS  shall 
document  the  economic  rationale  of 
proposed  practices  in  appropriate  detail 
before  the  allocation  of  emergency 
funding,  including  projects  under 
consideration  for  floodplain  easements 
in  §624.10.  Generally,  the  expected 
value  of  the  property  restored  should 
exceed  the  cost  of  emergency  measures, 
including  taking  into  consideration    • 
environmental  benefits.  Documentation 
shall  include,  but  is  not  limited  to: 

(1)  Number  of  locations  and  extent  of 
damage,  including  environmental  and 
cultural  resources  at  risk,  because  of  the 
watershed  impairment; 

(2)  Estimated  damages  to  the  values  at 
risk  if  the  threat  is  imminent  but  not  yet 
realized; 

(3)  Events  that  must  occur  for  any 
imminent  threat  to  be  realized  and  the 
estimated  probability  of  their 
occiurence  both  individually  and 
collectively; 

(4)  Estimates  of  the  nature,  extent,  and 
costs  of  the  emergency  practices  to  be 
constructed  to  recover  from  an  actual 
threat  or  relieve  an  imminent  threat; 

(5)  Thorough  description  of  the 
beneficial  and  adverse  effects  on 
environmental  resources,  including  fish 
and  wildlife  habitat; 

(6)  Description  of  water  quality  and 
water  conservation  impacts,  as 
appropriate; 

(7)  Analysis  of  effects  on  downstream 
water  rights;  and 

(8)  Other  information  deemed 
appropriate  by  NRCS  to  describe 
adequately  the  environmental  impacts 
to  comply  with  the  National 
Environmental  Policy  Act,  Endangered 
Species  Act,  National  Historic 
Preservation' Act,  and  related 
requirements. 

fe)  Implementation.  When  planning 
emergency  recovery  practices,  NRCS 
shall  place  emphasis  on  measures  that 
are  the  most  economical  and  are  to  be 
accomplished  by  using  the  least 
damaging  practical  construction 
techniques  and  equipment  that  retain  as 
much  of  the  existing  characteristics  of 
the  landscape  and  habitat  as  possible. 
Construction  of  emergency  practices 
may  include,  but  are  not  limited  to, 
timing  of  the  constniction  to  avoid 
impacting  fish  spawning,  clearing  of 
right-of-ways,  reshaping  spoil,  debris 
removal,  use  of  bioengineering 
techniques,  and  revegetation  of 
disturbed'areas.  Mitigation  actions 
needed  to  offset  potential  adverse 
impacts  of  the  EWP  practices  should  be 
planned  for  installation  before,  or 
concurrent  with,  the  installation  of  the 


EWP  practices,  hi  rare  occurrences 
where  mitigation  cannot  be  installed 
concurrently,  plans  shall  require 
mitigation  be  accomplished  as  soon  as 
practical. 

(f)  NRCS  may  determine  that  a 
measure  is  not  eligible  for  assistance  for 
any  reason,  including  economic  and 
environmental  factors  or  technical 
feasibility. 

§624.7    Cost  Sharing. 

(a)  Except  as  provided  in  para^aph 
(b)  of  this  section,  the  Federal 
contribution  toward  the  implementation 
of  emergency  measiues  shall  not  exceed 
75  percent  of  the  construction  cost  of 
such  emergency  measures,  including 
work  done  to  offset  or  mitigate  adverse 
impacts  as  a  result  of  the  emergency 
measures. 

(b)  If  NRCS  determines  that  an  area 
qualifies  as  a  limited  resource  area,  the 
Federal  contribution  toward  the  t 
implementation  of  emergency  measures 
shall  not  exceed  90  percent  of  the 
construction  cost  of  such  emergency 
measures. 

(cj  If  a  natural  disaster  strikes  a 
limited  resoiu-ce  community  in  a  non- 
designated  limited-resource  area,  the 
NRCS  State  conservationist  has  the 
authority  to  document  the  limited 
resoiu'ce  status  using  census  data  for  the 
three  factors  listed  in  §  624.4(g)(1) 
through  (3)  of  this  part,  and  approve  the 
90  percent  cost-share  rate  for  that 
community.  In  no  case  would  this 
procedure  be  used  for  a  unit  smedler 
than  a  conununity. 

§624.8    Assistance. 

(a)  Sponsors  must  submit  a  formal 
request  to  the  State  conservationist  for 
assistance  within  60  days  of  the  natural 
disaster  occurrence,  or  60  days  from  the 
date  when  access  to  the  sites  becomes 
available.  Requests  shall  include  a 
statement  that  the  sponsors  understand 
their  responsibilities  and  are  willing  to 
pay  its  cost-shared  percentage  and 
information  pertaining  to  the  natural 
disaster,  including  the  natiu-e,  location, 
and  scope  of  the  problems  and  the 
assistance  needed. 

(b)  On  receipt  of  a  formal  request  for 
EWP  assistance,  the  State 
conservationist  shall  immediately 
investigate  the  emergency  situation  to 
determine  whether  EWP  is  applicable. 
The  State  conservationist  will  take  into 
account  the  funding  priorities  identified 
in  paragraph  (c)(3)  of  this  section.  The 
State  conservationist  will  forward  the 
damage  survey  report,  which  provides 
the  information  pertaining  to  proposed 
EWP  practice(s)  and  indicates  the 
amount  of  funds  necessary  to  undertake 
the  Federal  portion,  to  the  NRCS  Chief 


or  designee.  This  information  will  be 
submitted  no  later  that  60  days  from 
receipt  of  the  formal  request  from  the 
sponsor.  NRCS  may  not  commit  funds 
until  notified  by  the  Chief,  or  his 
designee,  of  the  availability  of  funds. 

(c)  Before  the  release  of  financial 
assistance,  NRCS  will  enter  into  an 
agreement  with  a  sponsor  that  specifies 
the  responsibilities  of  the  sponsor  under 
this  part,  including  any  required 
operation  and  maintenance 
responsibilities. 

(1)  NRCS  will  only  provide  funding 
for  work  that  is  necessary  to  reduce 
applicable  threats. 

(2)  Efforts  must  be  made  to  avoid  or 
minimize  adverse  environmental 
impacts  associated  with  the 
implementation  of  emergency  measures, 
to  the  extent  practicable,  giving  special 
attention  to  protecting  cultural 
resources  and  fish  and  wildlife  habitat. 

(3)  Funding  priorities.  NRCS  shall 
provide  EWP  assistance  based  on  the 
following  criteria: 

(i)  Exigency  situations; 

(ii)  Sites  where  there  is  a  serious,  but 
not  immediate  threat  to  himian  life; 

(iii)  Sites  where  buildings,  utilities,  or 
other  important  infrastructiu'e 
components  are  threatened; 

(iv)  Sites  with  federally  protected 
resources,  including,  but  not  limited  to: 

(A)  Sites  inhabited  by  feder  illy  listed 
threatened  and  endangered  species  or 
containing  the  species  designated 
critical  habitat  where  the  individuals  of 
the  species  or  critical  habitat  would  be 
in  jeopardy  without  the  EWP  practice; 

(B)  Sites  that  contain  or  are  in  the 
proximity  to  cultural  sites  listed  on  the 
National  Register  of  Historic  Places 
where  the  listed  resource  would  be 
jeopardized  if  the  EWP  practice  were 
not  installed; 

(C)  Sites  where  prime  farmland 
supporting  high  value  crops  is 
threatened; 

(D)  Sites  containing  wetlands  that 
would  be  damaged  or  destroyed  without 
the  EWP  practice;  and, 

(E)  Sites  that  have  a  major  affect  on 
water  quality. 

(v)  Sites  containing  unique  habitat, 
including  but  not  limited  to,  State-listed 
threatened  and  endangered  species,  fish 
and  wildlife  management  areas,  or 
State-identified  sensitive  habitats;  and, 

(vi)  Other  lands  not  listed  above. 

§624.9    Time  limits. 

Funds  must  be  obligated  by  the  State 
conservationist  and  construction 
completed  within  220  calendar  days 
after  the  date  funds  are  committed  to  the 
State  conservationist. 
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1624.10    Floodplain  •asaments. 

(a)  General.  Notwithstanding  any 
limitations  found  in  this  part,  NRCS 
may  purchase  floodplain  easements  as 
an  emergency  measure.  NRCS  will  only 
purchase  easements  from  landowners 
on  a  voluntary  basis. 

(b)  Floodplain  easements.  (1) 
Floodplain  easements  established  under 
this  part  shall  be: 

(i)  Held  by  the  United  States,  through 
the  Secretary  of  Agriculture; 

(ii)  Administered  by  NRCS  or  its 
designee;  and 

(iii)  Perpetual  in  duration; 

(2)  Eligible  land.  NRCS  may 
determine  that  land  is  eligible  under 
this  section  if: 

(i)  The  floodplain  lands  were 
damaged  by  flooding  within  the  last  12 
months  or  have  been  subject  to  flood 
damage  at  least  twice  witJiin  the 
previous  10  years;  or 

(ii)  Other  lands  within  the  floodplain 
that  would  contribute  to  the  restoration 
of  the  flood  storage  and  flow,  erosion 
control,  or  that  would  improve  the 
practical  management  of  the  easement; 
or, 

(iii)  Lands  that  would  be  inundated  or 
adversely  impacted  as  a  result  of  a  dam 
breach. 

(3)  Ineligible  land.  NRCS  may 
determine  that  land  is  ineligible  under 
this  section  if: 

(i)  Implementation  of  restoration 
practices  would  be  futile  due  to  on-site 
or  off-site  conditions; 

(ii)  The  land  is  subject  to  an  existing 
easement  or  deed  restriction  that 
provides  sufficient  protection  or 
restoration  of  the  floodplain's  functions 
and  values;  or 

(iii)  The  purchase  of  an  easement 
would  not  meet  the  purposes  of  this 
part. 

(4)  Compensation  for  easements.  A 
landowner  will  receive  the  lesser  of  the 
three  following  values  as  an  easement 
payment: 

(i)  A  geographic  rate  established  by 
the  NRCS  State  conservationist,  if  one 
has  been  established; 

(ii)  A  value  based  on  a  market 
appraisal  analysis  for  agricultural  uses 
or  assessment  for  agricultural  land;  or 

(iii)  The  landowner's  offer,  if  one  has 
been  made. 

(5)  NRCS  will  not  acquire  any 
easement  unless  the  landowner  accepts 
the  amount  of  the  easement  payment 
that  is  offered  by  NRCS.  The  easement 
payment  may  or  may  not  equal  the  fair 
market  value  of  the  interests  and  rights 
to  be  conveyed  by  the  landowner  under 
the  easement.  By  voluntarily 
participation  in  the  program,  a 
landowner  waives  any  claim  to 
additional  compensation  under  EWP 
based  on  fair  market  value. 


(6)  ^  RCS  may  provide  up  to  100 
percen  t  of  the  restoration  and 
enhan(  lement  costs  of  the  easement. 
NRCS  nay  enter  into  an  agreement  to 
ensure  that  identified  practices  are 
implemented.  NRCS,  the  landowner,  or 
other  designee  may  implement 
identified  practices.  Restoration  and 
enhansement  efforts  may  include  both 
structu  ral  and  non-structural  practices. 
An  eas  sment  acquired  under  this  part 
shall  p  rovide  NRCS  with  the  full 
author  ty  to  restore,  protect,  manage, 
mainta  in,  cuid  enhance  the  functions 
and  va  ues  of  the  floodplain. 

(7)  1  le  landowner  shall: 

(i)  C  )mply  with  the  terms  of  the 
easem(  nt; 

(ii)  C  omply  with  all  terms  and 
condit  ons  of  any  associated  agreement; 
and, 

(iii)  Convey  title  to  the  easement  that 
is  acce  }table  to  NRCS  and  warrant  that 
the  eas  sment  is  superior  to  the  rights  of 
all  othi  irs,  except  for  exceptions  to  the 
title  th  it  are  deemed  acceptable  by 
NRCS. 

(8)  S  tructures,  including  buildings, 
within  the  floodplain  easement  may  be 
demol  shed  and  removed,  or  relocated 
outsidi !  the  100-year  floodplain. 

(c)  E  isement  modifications.  (1)  After 
an  ease  ment  has  been  recorded,  no 
modifi  :ation  will  be  made  in  the 
easem(  nt  except  by  mutual  agreement 
with  tl  e  Chief  and  the  landowner. 

(2)  A  pproved  modifications  will  be 
made  <  nly  in  an  amended  easement 
which  is  duly  prepared  and  recorded  in 
confor  nity  with  standard  real  estate 
practic  bs,  including  requirements  for 
title  af  proval,  subordination  of  liens, 
and  rei  lordation. 

(3)  1  he  Chief  may  approve 

modifi  nations  to  facilitate  the  practical 
admin  stration  and  management  of  the 
easemi  nt  area  or  the  program  so  long  as 
the  mc  dification  will  not  adversely 
affect  1  le  functions  and  values  for 
which  the  easement  was  acquired. 

(4)  N  [odifications  must  result  in  equal 
or  grea  ter  environmental  and  economic 
values  to  the  United  States. 

(d)  i  nforcement.  (1)  In  the  event  of  a 
violati  )n  of  an  easement,  the  violator 
shall  h  3  given  reasonable  notice  and  an 
opport  unity  to  correct  the  violation 
within  30  days  of  the  date  of  the  notice, 
or  suci  I  additional  time  as  NRCS  may 
allow. 

(2)  ^  otwithstanding  paragraph  (c)(1) 
of  this  section,  NRCS  reserves  the  right 
to  ente  r  upon  the  easement  area  at  any 
time  t{  remedy  deficiencies  or  easement 
violati  jns.  Such  entry  may  be  made  at 
the  dis  cretion  of  NRCS  when  such 
actioni  i  are  deemed  necessary  to  protect 
imporl  ant  floodplain  functions  and 
values  or  other  rights  of  the  United 


States  under  the  easement.  The 
landowner  shall  be  liable  for  any  costs 
incurred  by  the  United  States  as  a  result 
of  the  landowner's  negligence  or  failure 
to  comply  with  easement  or  agreement 
obligations. 

(3)  In  addition  to  any  and  all  legal  and 
equitable  remedies  as  may  be  available 
to  the  United  States  under  applicable 
law,  NRCS  may  withhold  any  easement 
and  cost-share  payments  owing  to 
landowners  at  any  time  there  is  a 
material  breach  of  the  easement 
covenants  or  any  associated  agreements. 
Such  withheld  funds  may  be  used  to 
offset  costs  incurred  by  the  United 
States,  in  any  remedial  actions,  or 
retained  as  damages  pursuant  to  coiui 
order  or  settlement  agreement. 

(4)  NRCS  shall  be  entitled  to  recover 
any  and  all  administrative  and  legal 
costs,  including  attorney's  fees  or 
expenses,  associated  with  any 
enforcement  or  remedial  action. 

(5)  On  the  violation  of  the  terms  or 
conditions  of  the  easement  or  related 
agreement,  the  easement  shall  remain  in 
force,  and  NRCS  may  require  the 
landowner  to  refund  all  or  part  of  any 
pajmients  received  by  the  landowner 
under  this  Part,  togeUier  with  interest- 
thereon  as  determined  appropriate  by 
NRCS. 

(6)  All  the  general  penal  statutes 
relating  to  crimes  and  offenses  against 
the  United  States  shall  apply  in  the 
administration  of  floodplain  easements 
acquired  under  this  part. 

§624.11    Waivers. 

To  the  extent  allowed  by  law,  the 
NRCS  Deputy  Chief  for  Programs  may 
weiive  any  provision  of  Ihese 
regulations. 

Signed  in  Washington,  DC  on  October  29, 
2003. 

Bruce  I.  Knight, 

Chief^Natural  Resources  Cktnservation 

Service. 
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Fees  for  Official  Inspection  and  Official 
Weighing  Services 

AGENCY:  Grain  Inspection,  Packers  and 
Stockycu-ds  Administration,  USDA. 
ACTION:  Proposed  rule. 
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summary:  The  Grain  Inspection.  Packers 
and  Stockyards  Administration  (GIPSA) 
proposes  several  changes  to  the  fee 
schedule  for  official  inspection  and 
weighing  services  performed  under  the 
authority  of  the  United  States  Grain 
Standards  Act  (USGSA).  as  amended. 
The  USGSA  provides  the  authority  to 
charge  and  collect  reasonable  fees  to 
cover  the  cost  of  performing  official 
services.  These  fees  also  cover  the  costs 
associated  with  administrative  and 
supervisory  activities  related  to  official 
services. 

After  a  review  of  the  financial  status 
of  GIPSA,  including  a  comparison  of  the 
costs  and  revenues  associated  with 
official  services,  and  administrative  and 
supervisory  activities;  GIPSA  is 
proposing  changes  to  the  fee  schedule. 
These  proposed  changes  include 
eliminating  provisions  for  the  3-month 
and  6-month  contracts;  increasing  the  1- 
year  contract  hourly  rate  by 
approximately  20  percent  and  the  non- 
contract  hourly  rate  by  47  percent; 
increasing  hourly  rates  for  services  not 
performed  at  an  applicant's  facility  by 
approximately  11.5  percent;  increasing 
unit  fees  for  additional  tests  provided  by 
GIPSA;  eliminating  the  6-level 
administrative  tonnage  fee  and 
replacing  it  with  regional  administrative 
tonnage  fees;  eliminating  the  unit  fee 
charged  to  delegated  States  for  export 
ships  and  replacing  it  with  a  tonnage 
fee;  increasing  hourly  fees  for  special 
weighing  services  by  approximately  30 
percent  above  the  non-contract  hourly 
rate;  and  establishing  a  $500  usage  fee 
per  facility  when  the  GEPSA  test  car  is 
used  to  test  track  scales. 

These  proposed  changes  are  needed  to 
replenish  the  retained  earnings  accounts 
and  to  maintain  a  3-month  operating 
reserve.  Further,  maintaining  GIPSA's 
financial  stability  will  assure  continued 
inspection  and  weighing  services  to  the 
grain  industry  which  will  further 
facilitate  the  sound  and  orderly 
marketing  of  grain  in  domestic  and    • 
export  markets. 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  20,  2004. 
ADDRESSES:  Interested  persons  are 
encouraged  to  submit  comments  via 
electronic  mail  or  Internet  to 
comments.gipsa@usda.gov.  Hardcopy 
written  comments  may  be  sent  to  Tess 
Butler,  GIPSA,  USDA,  1400 
Independence  Avenue,  SW.,  Room 
1647-S,  Washington,  DC  20250-3604, 
or  fax  to  (202)  690-2755.  All  comments 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register,  and  will  be  available  for  public 
inspection  in  the  above  office  during 
regular  business  hours  (7  CFR  1.27  (b)). 


Commentors  should  also  send  a  copy 
of  any  comments  that  concern 
information  collection  and 
recordkeeping  requirements  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  GIPSA,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Orr,  Director,  Field  Management 
Division,  e-mail  address: 
David.M.Orr@usda.gov,  telephone  (202) 
720-0228. 

SUPPLEMENTARY  INFORMATION: 

Background  » 

The  USGSA  (7  U.S.C.  71  et  seq.) 
authorizes  GIPSA  to  provide  official 
grain  inspection  and  weighing  services, 
and  to  charge  and  collect  reasonable 
fees  for  performing  these  services.  The 
fees  collected  are  to  cover,  as  nearly  as 
practicable,  GIPSA's  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs 

GIPSA  adopted  its  current  fee 
structure  (61  FR  43301)  effective 
October  1,  1996,  for  services  provided 
by  GIPSA  employees.  This  fee  structure 
change  was  needed  because  advances  in 
technology  had  allowed  exporters  to 
improve  operational  efficiencies,  which, 
in  turn,  had  reduced  the  number  of 
GIPSA  personnel  required  to  service 
certain  facilities.  The  fee  structure  was 
changed  from  primarily  using  hourly 
fees  to  recover  costs  to  a  method  that 
uses  a  mix  of  hourly  and  unit  fees  for 
its  inspection  and  weighing  services. 
Direct  service  costs  are  recovered 
through  hourly  fees  charged  for 
employees  providing  the  inspection  and 
weighing  services.  Administrative  costs 
are  recovered  by  a  tonnage  fee  applied 
to  grain  inspected  and  weighed  as 
shipments  from  an  export  facility. 
Export  grain  companies  are  paying  for 
direct  labor  costs  and  pay  a  share  of  the 
local  and  national  administrative  costs. 

Since  implementing  the  fees  in  1996, 
GIPSA  has  adjusted  hourly  fees  to 
correspond  with  annual  Federal  pay 
increases. 

This  action  is  necessary  since 
employee  payroll  costs  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  The  current 
USGSA  fees  were  published  in  the 
Federal  Register  on  June  2.  2003,  (68  FR 
32623)  and  became  effective  on  July  2, 
2003. 

GIPSA  regularly  reviews  its  programs 
to  determine  if  the  fees  are  adequate. 
Since  implementing  the  fees  in  1996, 
GIPSA  has  only  experienced  one  year 
where  the  revenues  exceeded  the  costs. 
Annual  losses  have  been  between  $1 
million  to  $1.7  million  since  1996 


except  for  the  one  positive  year  GIPSA 
revenue  exceeded  the  costs  by  $88,000. 
GIPSA  recognizes  the  need  to  reduce 
inspection  and  weighing  costs  as  much 
as  possible  before  increasing  fees. 
Therefore,  GIPSA  has  taken  action 
through  the  years  to  minimize  payroll 
costs.  These  actions  include  utilizing 
employee  buyouts  to  remove  high- 
salaried,  senior  employees  from  the 
active  employment  list;  taking 
advantage  of  employee  attrition  to 
reduce  total  staff  by  not  hiring  to  fill 
vacant  positions;  hiring  and  scheduling 
more  part-time  and  intermittent 
employees  to  better  manage  staff  costs 
during  fluctuating  work  periods;  and 
reducing  the  amount  of  paid  overtime 
via  creative  scheduling  processes. 
Although  GIPSA  has  observed  a  14 
percent  reduction  in  paid  hours  and  has 
reduced  overtime  pay  by  2  percent,  this 
is  not  enough  to  avoid  continued 
financial  losses. 

GIPSA  has  completed  a  review  of  the 
grain  inspection  and  weighing  programs 
and  has  determined  it  is  necessary  to 
amend  the  fees  in  order  to  replenish  the 
retained  earnings  accoimts  and  to 
maintain  a  3-month  operating  reserve. 
The  proposed  changes  are  targeted  to 
recover  employee  costs  directly  related 
to  services  provided  and  to  recover  the 
costs  associated  with  administering  and 
supervising  the  grain  inspection  and 
weighing  programs.  Maintaining 
GIPSA's  financial  stability  will  assure 
continued  inspection  and  weighing 
services  to  the  grain  industry  which  will 
further  facilitate  the  sound  and  orderly 
marketing  of  grain  in  domestic  and 
export  markets. 

To  minimize  the  impact  of  a  fee 
increase,  GIPSA  has  decided  to  propose 
fee  rates  that  collect  sufficient  revenue 
to  immediately  cover  operating 
expenses,  ^hile  striving  to  create  a  3- 
month  operating  reserve  by  FY  2010. 
These  proposed  fees  are  designed  to 
collect  sufficient  annual  revenue 
through  FY  2007,  to  achieve  an  average 
estimated  positive  $1,000,000  balance    - 
annually  based  on  an  inspection  volume 
of  80  MMT  per  year.  The  cost  of  living 
projections  used  in  calculating  future 
salar>'  and  benefits  out  to  FY  2007  were 
supplied  by  OMB  as  set  forth  in  their 
Federal  Register  publication  (68  FR 
12388)  on  March  14,  2003.  GIPSA  will 
evaluate  the  financial  status  of  the  grain 
inspection  and  weighing  program  on  a 
continuous  basis  to  determine  if  it  is 
meeting  the  goal  of  obtaining  a  3-month 
operating  reserve  by  FY  2010  and  to 
determine  if  other  adjustments  are 
necessary.  While  GIPSA  may  not  fully 
replenish  its  3-month  reserve  imtil  FY 
2010,  it  is  critical  that  action  is  taken  to 
start  to  replenish  it.  GIPSA  proposes  to 


65212  Federal  Register /Vol.  68,  No.  223  /  Wednesday,  November  19,  2003  /  Proposed  Rules 


gradually  replenish  a  reserve  rather  than 
sharply  increase  fees  in  the  short  term 
-to  immediately 'replenish  it.  GIPSA 
welcomes-  all  comments  regarding  the 
proposed  action  and  encourages  the 
public  to  submit  comments  regarding 
alternatives  to  the  fee  structure  that 
would  accelerate  the  replenishment  of 
the  retained  earnings  account  and  the  3- 
month  operating  reserve. 

Proposed  Action 

GIPSA  is  proposing  changes  to  the  fee 
schedule  to  collect  fees  to  recover  the 
cost  of  services  and  to  recover  the 
administrative  and  supervisory  costs 
related  to  these  services.  The  proposed 
changes  include  (1)  eliminating  ^ 
provisions  for  the  3-month  and  6-month 
contracts;  (2)  increasing  the  1-year 
contract  hourly  rate  by  approximately 
20  percent  and  the  non-contract  hourly 
rate  by  47  percent;  (3)  increasing  hourly 
rates  for  services  not  performed  at  an 
applicant's  facility  by  approximately 
11.5  percent;  (4)  increasing  imit  fees  for 
additional  tests  provided  by  GIPSA;  (5) 
eliminating  the  6-level  administrative 
tonnage  fee  and  replacing  it  with 
regional  administrative  tonnage  fees;  (6) 
eliminating  the  unit  fee  charged  to 
delegated  States  for  export  ships  and 
replacing  it  with  a  tonnage  fee;  (7) 
increasing  hourly  fees  for  special 
weighing  services  by  approximately  3a 
percent  above  the  non-contract  hourly 
■rate;  and  (8)  establishing  a  $500  usage 
fee  per  facility  when  the  GIPSA  test  car 
is  used  to  test  track  scales. 

Contract  and  Hourly  Rates.  GIPSA  has 
determined  the  hourly  rates  for  services 
performed  at  export  facilities  by  GIPSA 
employees  do  not  cover  total  salary  and 
benefits  costs.  Despite  implementing 
changes  to  correspond  to  annual  Federal 
pay  increases  totaling  30  percent  over 
the  years;  salary  and  benefit  (^sts  have 
increased  36  percent  due  to  increased 
employee  benefit  costs,  longevity  pay 
and  locality  pgy.  Increased  employee 
cost  (salaries  and  benefits)  is  not  the 
only  reason  the  hourly  fees  are  not 
covering  the  costs  of  services  at  the 
export  market. 

When  GIPSA  established  the  hourly 
rates  in  1996,  certain  assimiptions.were 
made  to  establish  those  rates.  Those 
assumptions  included  the  historic 
volume  of  grain  moving  through  the 
export  facilities,  \he  number  of  hours 
needed  to  load  that  volume  of  grain,  and 
the  anticipated  non-revenue  producing 
time  experienced  by  our  employees. 
Hourly  fees,  both  contract  rate  and  non- 
contract  rate,  were  established  based  on 
these  assumptions.  These  assumptions, 
however,  have  not  held  true  over  the 
years  due  to  the  changes  in  grain 
marketing. 
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marketing  strategies  and 
in  expected  export  volume 
had  a  negative  effect  on 
s  revenue.  Since  1996,  some 
cporting  facilities  have 

their  material  hemdling 
which  requires  fewer 
ion  and  weighing  personnel  to 
service  and  makes  the  elevator 
e  ficient.  This  improved  efficiency 
trij  gered  a  shift  in  locations  where 
loaded. 

grain  marketing  strategies  have 
the  movement  of  grain  at  the 
narket,  GIPSA  needs  to  re- 
the  hourly  rates  charged  at 
fi  cilities. 
GIPS  (\  established  a  3 -month  and  6- 
[:ontract  rate  for  facilities  that 
flu  [;tuating  workloads;  however, 
only  one  3-month  contract 
6-month  contract  during  FY 
had  none  of  these  contracts  in 
GIPSA  has  learned  through  the 
contracting  that  it  is  extremely 
to  accurately  project  an 

non-revenue  producing  time 
tilizing  3-month  and  6-month 
Therefore,  GIPSA  has  decided 
to  provide  service  with  either 

contract  or  with  the  non- 
rate.  Therefore,  GIPSA  plans  to 
provisions  for  the  3-month  and 
month  contracts. 

GIPS  A  conducted  a  detailed,  port-by- 
evpluation  of  its  costs  and  revenue 
for  both  contract  and  non- 
employees.  GIPSA  found  that 
increases  caused  by  grade 
,  longevity  pay,  and  locality 
exceeded  the  cost-of-living 
that  GIPSA  has  charged 
.  Further,  GIPSA  found  that 
in  grain  distribution  have 
non-revenue  periods  for 
workers.  The  evaluation  showed 
actiial  level  of  revenue-producing 

to  be  expected  from  contract 
-contract  workers.  Based  on  its 
on,  GEPSA  has  determined  that 
ade(juately  cover  service  costs  and 
replenish  its  reserves,  it  is 
to  increase  the  annual 
rate  by  approximately  .20 
and  to  increase  the  non-contract 
rate  by  approximately  47  percent 
to  recover  the  costs  of  the  pool. 
GIP$A  also  charges  hourly  fees  for 
performed  at  other  than  export 
These  fees  are  designed  to 
GIPSA  employee  salary  and 
costs  along  with  a  portion  of 
strative  and  supervisory  costs, 
despite  fee  increases  to 

the  annual  Federal  pay 
,  the  current  fees  do  not 
cover  costs.  Like  the 
costs  at  export,  employee 
costs  and  employee 
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administrative  costs  have  increased  due 
to  increased  employee  benefit  costs, 
^  increases  in  payroll  caused  by  longevity 
pay,  and  increases  in  payroll  due  to 
locality  pay.  Costs  not  related  to 
employees  have  also  increased.  These 
local  and  national  administrative  costs 
include  rent,  communications,  utilities, 
and  other  administrative  support 
services.  Based  on  its  evaluation,  GIPSA 
identified  the  costs  and  determined 
these  hourly  rates  need  to  increase  by 
approximately  11.5  percent  to  recover 
the  additional  costs. 

Unit  Fees.  In  addition  to  hourly  fees, 
GIPSA  also  charges  unit  fees  for 
additional  services.  These  imit  fees  8u-e 
charged  in  addition  to  the  hourly  rate 
when  the  services  are  provided  at  an 
applicant's  facility  in  an  onsite 
laboratory.  These  unit  fees  are  based  on 
the  cost  of  equipment  and  supplies 
needed  to  conduct  the  test.  GIPSA  also 
charges  unit  fees  for  services  performed 
at  other  than  an  applicant's  facility  in  a 
GIPSA  laboratory  and  for  some 
miscellaneous  services.  These  unit  fees 
are  designed  to  recover  the  direct  costs 
of  the  services  (salary,  equipment,  and 
supplies)  along  with  administrative  and 
supervisory  costs.  GIPSA  has  not  made 
any  adjustments  to  the  unit  fees  for 
services  provided  at  an  applicant's 
facility  in  an  onsite  laboratory  since  the 
fees  were  first  promulgated  in  1996.  Due 
to  the  increased  costs  for  providing 
services,  GIPSA  proposes  to  adjust  the 
unit  fees  in  section  800.71  to  reflect 
these  costs. 

As  GIPSA  updates  these  imit  fees,  it 
also  provides  GIPSA  a  chance  to  remove 
obsolete  services  from  the  list.  At  one 
time,  GIPSA  offered  aflatoxin  tests  using 
the  thin-layer  chromatography  (TLC) 
method.  GIPSA  discontinued  the  use  of 
this  test  in  1998  because  of  the 
hazardous  chemical  materials  required 
to  conduct  the  test  and  rapid  test  kits 
were  available  for  field  use  which  were 
safer  and  less  expensive.  GIPSA  is 
removing  the  method  from  the  fee 
schedule  since  this  test  is  no  longer 
available.  The  unit  fee  for  aflatoxin  will 
recover  the  costs  of  the  quick  test  kits 
currently  used  at  field  offices. 

Administrative  Tonnage  Fee.  GIPSA 
also  utilizes  a  6-level  tonnage  fee 
designed  to  recover  the  local  and 
national  administrative  and  supervisory 
costs  which  axe  not  covered  by  unit  fees 
and  hourly  fees  assessed  at  other  than 
export  facilities.  This  fee  is  only  charged 
to  facilities  in  the  United  States  that 
have  export  grain  inspected  by  GIPSA. 

The  6-level  administrative  toimage  fee 
is  designed  to  reduce  fees  as  the 
inspection  volume  increases.  These  fees 
have  also  been  adjusted  through  the 
years  to  reflect  the  aimual  Federal  pay 
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raises.  The  following  table  illustrates 
how  the  fee  levels  are  structured  and 
indicates  what  was  originally 


implemented  in  1996  and  what  is 
current  for  the  same  levels. 


Administrative  Tonnage  Fees 


Metric  ton  ranges 

1-1,000,000 

1,000,001-1,500,000 

1,500,001-2,000,000 

2,000,001-5,000,000 

5,000,001-7,000,000  

7,000,001  + 


When  GIPSA  introduced  the  6-level 
tonnage  fee  in  1996,  the  World 
Agricultural  Outlook  Board  projected 
grain  exports  to  increase  2.5  percent 
annually,  and  reach  131  MMT  by  2001. 
With  this  in  mind,  GIPSA  decided  to 
use  85  MMT  as  the  target  level  for 
setting  fees.  This  would  be  the 
breakeven  point.  GIPSA  could  expect  to 
recover  costs  if  billable  tonnage  were  85 
MMT  or  more.  Conversely,  costs  would 
exceed  the  revenues  if  billable  tonnage 
were  less  than  85  MMT.  Since  1996, 
GIPSA  had  only  one  year  where  the 
billable  tonnage  reached  the  85  MMT 
mark  at  85.2  MMT.  Although  GIPSA 
recovered  the  costs  that  year,  the  other 
years  had  losses  between  $1  million  and 
$1.7  million.  The  decision  to  use  85 
MMT  as  the  breakeven  basis  for  the 
administrative  tonnage  fee  has 
contributed  to  the  revenue  shortfall. 

Other  changes  in  market  practices 
further  reduced  revenue  collected. 
Exports  handled  by  the  New  Orleans 
Field  Office  facilities  increased  from  72 
percent  of  the  total  tons  serviced  by 
GIPSA  in  FY  1996  to  78.6  percent  in  FY 
2002.  During  the  same  period,  the 
League  City  Field  Office  export  tonnage 
decreased  from  13  to  12  percent  and  the 
Portland  Field  Office  volume  declined 
from  10  to  7  percent.  In  addition,  the 
Baltimore  Field  Office  was  closed  due  to 
no  voliune  in  FY  2002.  These  market 
shifts  resulted  in  less  revenue  being 
collected  per  metric  ton  than  originally 
predicted  since  the  shift  in  New  Orleans 
resulted  in  more  tons  loaded  at  a  lower 
per-ton  cost  due  to  the  6-level  fee 
structure.  Export  volmne  increased  and 
the  revenue  per  ton  decreased. 

GIPSA's  analysis  of  the  financial 
information  for  the  6-level 
administrative  toimage  fee  shows  the 
revenues  from  it  are  not  recovering  the 
costs.  To  better  recover  field  office 
administrative  and  supervisory  costs  in 
today's  export  grain  marketing 
environment,  GIPSA  analyzed  three 
potential  changes  to  the  ourent 
administrative  tonnage  fee:  Alternative 


1:  Specific  field  office  tonnage  fees; 
Alternative  2:  A  flat  rate  national 
administrative  tonnage  fee;  and 
Alternative  3:  Increasing  the  current  6- 
level  tonnage  fee  by  27  percent.  The 
analysis  used  actual  FY  2002  costs, 
revenue,  and  volume  of  export  grain 
inspected  by  GIPSA. 

The  specific  field  office  toimage  fee 
(Alternative  1)  was  designed  to  recover 
local  overhead  costs  and  a  part  of  the 
national  administrative  costs.  Local 
administrative  costs  were  divided  by  the 
toimage  observed  by  that  field  office  to 
determine  the  cost  per  ton  needed  by 
the  field  office  to  cover  expenses. 
National  administrative  costs  were 
divided  by  the  total  export  tons  serviced 
by  GIPSA  at  all  field  offices  to 
determine  the  cost  per  ton  needed  to 
recover  administrative  costs  at 
headquarters.  The  simi  of  the  two  per 
ton  costs  (local  and  national)  was  used 
to  establish  a  specific  field  office 
toimage  fee.  GIPSA  determined  the  use 
of  specific  field  office  tonnage  fees 
resulted  in  each  field  office  collecting 
sufficient  revenue  to  cover  local 
administrative  costs  as  well  as 
headquarters  administrative  costs. 

A  flat  rate  national  administrative 
tonnage  fee  (Alternative  2)  was  designed 
to  recover  total  administrative  costs  but 
not  necessarily  each  field  office 
collecting  revenues  to  recover  the  local 
costs.  This  tonnage  fee  was  calculated 
by  dividing  GIPSA's  total  administrative 
costs  (field  offices  and  headquarters)  by 
the  total  tons  of  U.S.  export  grain 
serviced  by  GIPSA.  GIPSA  determined 
the  flat  rate  national  administrative 
tonnage  fee  would  collect  the  revenues 
to  recover  the  total  administrative  costs 
but  only  the  New  Orleans  Field  Office 
received  revenue  to  recover  the  field 
office  administrative  costs.  All  other 
field  offices  did  not  recover  their  local 
administrative  costs. 

GIPSA  determined  if  increasing  the 
current  6-level  tonnage  fee  was  to 
become  a  viable  option,  those  fees 
would  have  to  be  increased  by  27 


1996  fees 
($  per  metric  ton) 


0.090 
0.062 
0.042 
0.032 
0.017 
0.002 


Current  fees 
($  per  metric  ton) 


0.1199 
0.1094 
0.0591 
0.0437 
0.0239 
0.0109 


percent  (Alternative  3).  Although  all  the 
field  offices  collected  revenues  to 
recover  the  total  administrative  costs  of 
GIPSA;  not  all  field  offices  collected 
revenue  to  offset  their  individual  office 
costs.  GIPSA  is  also  concerned  that 
shifting  market  trends  may  ^ake  the  6- 
level  tonnage  fee  unreliable  since  the 
revenues  are  dependent  on  the  volume 
of  grain  handled  by  each  facility. 

After  considering  these  alternatives, 
GBPSA  proposes  adopting  the  specific 
field  office  administrative  toimage  fee 
structure  (Alternative  1).  Under  this  fee 
structure,  local  export  facilities 
financially  support  their  field  office 
administrative  costs  and  every  ton  of 
grain  exported  from  field  office  service 
areas  is  assessed  an  identical  fee  to 
cover  headquarters  costs.  This  will 
ensure  that  headquarters  costs  are 
collected  regardless  of  where  the  grain 
is  exported.  This  proposed  tonnage  fee 
also  puts  each  field  office  in  an 
independent  financial  position  and 
encourages  customers  to  work  directly 
with  each  field  office  to  continue  the 
implementation  of  grain  handling 
efficiencies  while  raising  the  awareness 
of  local  administrative  and  supervisory 
costs.  This  action  should  foster  the 
further  development  and 
implementation  of  grain  handling 
efficiencies  by  grain  companies  to 
reduce  the  cost  of  GIPSA  services.  Also, 
this  process  makes  administrative  and 
supervisory  costs  more  transparent  to 
the  industiy. 

GIPSA  developed  the  new 
administrative  tonnage  fees  by 
projecting  GIPSA  costs  to  the  FY  2007 
level  and  assuming  GIPSA  billable 
tonnage  will  be  80  MMT.  GIPiSA 
determined  the  field  office  toimage  rates 
would  be  $0,167  per  ton  for  elevators 
serviced  by  the  League  City  Field  Office, 
$0,067  per  ton  for  elevators  serviced  by 
the  New  Orleans  Field  Office,  $0,136 
per  ton  for  elevators  serviced  by  the 
Portland  Field  Office,  and  $0,184  for 
elevators  serviced  by  the  Toledo  Field 
Office. 
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When  GIPSA  implemented  the 
administrative  tonnage  fees,  it  also 
provided  for  a  monthly  payment  of 
administrative  fees  to  level  out  the 
payments  over  the  year  based  on-the 
expected  tonnage' handled  by  a  facility. 
This  provision,  located  in  section 
800.73  (e)  of  the  regulations,  was  used 
to  level  out  the  tonnage  rates  over  a  year 
instead  of  paying  in  incremental  levels. 
GIPSA  reviewed  the  need  to  preserve 
this  regulation  and  determined  it  was  no 
longer  needed.  Proposing  specific  field 
office  tonnage  rates  that  will  not  change 
due  to  increased  volume  does  not 
require  a  monthly  payment  program  to 
level  the  costs.  Further,  the  provision 
for  the  monthly  payment  process  has 
not  been  used  by  industry.  Therefore, 
GIPSA  is  proposing  to  remove  this 
provision  from  the  regulations. 

Delegated  State  Ship  Fees.  GIPSA  also 
oversees  the  activities  of  delegated 
States  and  designated  agencies  that 
provide  official  services  on  behalf  of 
GIPSA.  To  support  this  activity,  GIPSA 
also  charges  a  supervision  fee  to  the 
agencies  t9  recover  this  cost.  The 
ciirrent  fees  for  the  supervision  of 
inspection  and  weighing  services 
performed  by  the  agencies  were 
published  in  the  Federal  Register  on 
September  23, 1985,  (50  FR  28303),  and 
became  effective  on  October  1,  1985. 
GIPSA  ciurently  assesses  a  $49.20  fee 
for  every  ship  inspected  by  a  delegated 
State.  This  fee  is  then  passed  on  to  the 
exporter  by  the  delegated  State. 

As  GIPSA  evaluated  the 
administrative  and  supervisory  fees 
needed  to  cover  field  office  and  national 
administrative  and  supervisory  costs, 
GIPSA  also  considered  the  contribution 
of»revenue  collected  from  official 
agencies  to  cover  the  costs  of 
administration  and  supervision  of  their 
programs.  GIPSA  initiated  this  review 
by  determining  the  total  administrative 
and  supervisory  costs  of  overseeing  the 
official  agencies  ($2,330,343)  and  Uie 
total  number  of  metric  tons  inspected  by 
official  agencies  in  both  the  domestic 
and  export  markets  (150,650,608  metric 
tons)  to  determine  the  overall  cost  per 
ton  needed  to  cover  these  administrative 
and  supervisory  costs.  This  resulted  in 
a  need  to  collect  $0,016  per  metric  ton. 

In  FY  2002,  delegated  States 
inspected  37,586,754  metric  tons  of 
grain  (655  ships)  and  GIPSA  collected 
$32,226  in  revenues  from  the  $49.20  per 
ship  fee.  This  makes  the  current  ship  fee 
equivalent  to  $0.00086  per  metric  ton. 
This  is  short  of  the  $0,016  per  metric 
ton  GIPSA  calculated  as  needed  to 
recover  costs.  Since  the  current  ship  fee 
is  contributing  very  little  to  recover  the 
costs  of  administration  and  supervision 
of  the  delegation  and  designation 


progran  ,  GIPSA  plans  to  change  this  fee 
from  a  I  nit  fee  to  a  tonnage  fee.  The 
tonnage  fee  would  be  set  at  $0,016  per 
ton  sine  e  this  is  what  GIPSA  calculated 
as  the  a  nount  needed  to  recover  costs. 

GIPS.  i  proposes  to  change  the  fees 
shown  n  7  CFR  800.71,  Schedule  C- 
Fees  for  FGIS  Supervision  of  Official 
Inspect:  on  and  Weighing  Services 
Perfom  ed  by  Delegated  States  and/or 
Designs  ted  Agencies  in  the  United 
States  h  y  removing  the  $49.20  unit  fee 
for  ship  5  and  replacing  it  with  the 
$0,016  >er  ton  fee  which  GIPSA 
determi  led  is  needed  to  help  recover 
the  cost  of  administration  and 
supervi  ;ion  of  the  official  agency 
progran  . 

Sped  il  Weighing  Services.  GIPSA 
also  pre  vides  special  weighing  services 
to  the  g  ain  industry  and  other 
industr:  es  requiring  acciurate  weights. 
These  s  srvices  include  scale  testing  and 
certifies  tion,  evaluations  of  weighing 
and  ma  erial  handling  systems  used  to 
automa  e  weighing  functions.  National 
Type  E\  aluation  Program  scale 
evaluat  ons,  mass  standards  calibration 
and  rev  irification  services,  and  special 
weighiqg  projects.  GIPSA  provides  these 
serviced  through  scale  specialists 
located  it  certain  field  offices  and  in 
headqu  irters. 

Scale  specialists  are  highly 
special]  zed  individuals  who  are  trained 
in  scale  operation  and  the  operation  of 
test  equ  pment.  Scale  specialists  are  in 
a  differ(  nt  job  classification  and  grade 
level  th  in  inspectors  or  weighers 
because  of  their  unique  responsibility. 
Conseqi  lently,  they  are  classified  at  a 
higher  j  rade  level.  On  average,  scale 
special^t  costs  are  30  percent  higher 
than  th*  cost  of  agricultural  conunodity 
graders  Therefore,  GIPSA  needs  to  set 
the  hou  rly  fee  for  special  weighing 
service!  at  a  level  approximately  30 
percent  higher  than  the  fee  established 
for  non  contract  services. 

GIPS  ^  also  owns  and  operates  five 
railroae  test  cars  that  are  used  to  test 
and  cal  brate  railroad  master  scales  and 
comme  cial  track  scales.  The  National 
Bvireau  of  Standards  (NBS)  master  scale 
testing  )rogram  transferred  to  GIPSA  in 
1980  ui|der  an  agreement  between  NBS, 
the  Association  of  American  Railroads 
(AAR),  knd  then,  the  Federal  Grain 
Inspection  Service.  Under  this 
agreement,  GIPSA  is  responsible  for 
maintaining  the  master  scale  in  Chicago 
and  annual  testing  and  calibration  of 
other  railroad  master  scales  located 
througUout  the  United  States. 

GIPS)\'s  railroad  track  scale  testing 
program  is  funded  by  the  service 
agreement  with  AAR  and  by  revenues 
coUectf  d  from  non-AAR  cnistomers.  The 
railroa(  track  scale  testing  program 


costs  have  exceeded  revenue  for  the  last 
several  years  by  approximately  $25,000 
per  year.  This  is  due  to  hourly  fees  not 
fully  recovering  the  cost  of  the  service 
representative  and  an  increase  in  the 
cost  of  maintaining  the  aging  test  cars 
and  other  equipment  used  in  the 
program.  Consequently,  the  total 
funding  and  revenue  are  not  meeting  the 
cost  of  the  program. 

Although  the  test  cars  GIPSA  uses  in 
this  program  are  properly  maintained  to 
provide  an  accurate  service,  more 
frequent  repair  services  are  needed  due 
to  the  age  of  the  test  cars.  This  is 
increasing  the  cost  of  the  program. 
Eventually,  GIPSA  will  need  to  replace 
test  Cars  in  order  to  continue  providing 
this  valuable  service  to  the  railroad 
industry.  GIPSA  had  solicited  bids  to 
build  a  new  car;  however,  the  initial  bid 
cost  was  in  excess  of  $200,000  and 
GIPSA  did  not  have  the  funds  to  cover 
that  cost.  To  collect  the  funds  needed  to 
maintain  and  replace  test  cars,  GIPSA 
proposes  to  implement  a  user  fee  of 
$500  per  facility  when  the  test  car  is 
used  to  test  commercial  track  scales. 
Implementing  a  specific  fee  for  the  use 
of  the  test  cars  will  assure  that  only 
those  companies  that  use  the  test  cars 
are  contributing  towards  the  expenses 
directly  related  to  the  test  cars.  These 
expenses  include  both  the  maintenance 
of  the  test  cars  and  costs  associated  with 
the  replacement  of  the  test  cars. 

GIPSA  has  determined  that  applying 
a  $500  service  fee  to  the  50  locations 
serviced  by  GIPSA  for  using  the  GIPSA 
test  car,  in  addition  to  the  hourly  fee  for 
the  service  representative,  should  raise 
sufficient  funds  to  recover  the  annual 
loses  of  $25,000.  GIPSA,  by  recovering 
this  annual  financial  loss,  will  be  able 
to  maintain  the  test  cars  in  good  repair 
and  initiate  retained  earnings  to 
contribute  towards  the  purchase  of  new 
test  cars  in  the  future.  GIPSA  will  not 
apply  the  $500  usage  fee  to  the  AAR 
scales  tested  under  the  agreement  since 
AAR's  costs  are  covered  through  the 
service  agreement. 

In  summary,  GffSA  is  authorized  by 
the  USGSA  to  charge  and  collect 
reasonable  fees  for  performing  official 
inspection  and  weighing  services.  The 
fees  are  to  cover,  as  nearly  as 
practicable,  GIPSA's  costs  for 
performing  inspection  and  weighing 
services,  including  related 
administrative  and  supervisory  costs. 
GIPSA  has  determined  the  ciurent  fees 
are  not  recovering  these  costs  despite 
efforts  to  reduce  these  costs  over  the 
years. 

Accordingly,  GIPSA  is  proposing 
changes  to  the  fee  schedule.  These 
proposed  cihanges  include  (1) 
eliminating  provisions  for  the  3-month 
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and  6-month  contracts;  (2)  increasing 
the  1-year  contract  hourly  rate  by 
approximately  20  percent  and  the  non- 
contract  hourly  rate  by  47  percent;  (3) 
increasing  hourly  rates  for  services  not 
performed  at  an  applicant's  facility  by 
approximately  11.5  percent;  (4) 
increasing  unit  fees  for  additional  tests 


provided  by  GIPSA;  (5)  eliminating  the 
6-level  administrative  tonnage  fee  and 
replacing  it  with  regional  administrative 
tonnage  fees:  (6)  eliminating  the  unit  fee 
charged  to  delegated  States  for  export 
ships  and  replacing  it  with  a  tonnage 
fee;  (7)  increasing  hourly  fees  for  special 
weighing  services  by  approximately  30 


percent  above  the  non-contract  hoiuly 
rate;  and  (8)  establishing  a  S500  usage 
fee  per  facility  when  the  GIPSA  test  car 
is  used  to  test  track  scales. 

These  proposed  changes  -should 
generate  additional  average  annual 
revenues  as  noted  in  the  following  table. 


Changes  to  fee  schedule 


FY02  revenue 


Eliminating  3-month  and  6-month  contracts 

Increasing  1-year  contract  and  non-contract  hourly  rates  ...!"."!!" 

Increasing  hourly  rates  not  at  facility !.!!."^""1."! 

Increasing  unit  fees  for  testing  services !!""""''!^!1'!.7 

Substituting  regional  tonnage  fee  for  6-level  administrative  fee  ".I!!".""!" 
Substituting  tonnage  fee  for  ynit  fees  on  delegated  State  ship  inspections 

Increasing  hourly  fees  for  special  weighing  services 

Establishing  test  car  usage  fee  [[[[  [ 

Totals 


Projected  annual 
revenue 


Projected  annual 
revenue  increase 


$31,063 

16,220,331 

13,886 

677,854 

4.845,464 

32,226 

426,195 

0 


22,247,019 


$0 

18,515.129 

16.928 

930,110 

6,905,679 

601,388 

519,552 

25,000 


$(31,063) 

2.294,798 

3,042 

252.256 

2,060.215 

569,162 

93,357 

25,000 


27,513,786 


5.266,767 


These  proposed  changes  are  needed  to  proposed  changes  to  the  fee  schedule  illustrates  how  graduallv  restoring  the 

restore  the  retained  earnings  accounts  should  gradually  replenish  the  retained      fund  is  projected  over  time 

and  to  maintain  a  3-month  operating  earnings  account  and  the  3-month 

reserve.  GIPSA  has  projected  that  the  operating  reserve.  The  following  table 

Projected  Financial  Position  for  GIPSA 

- FY  03  FY  04  FY  05  FY  06  FY  07 

? M^til  !^  "^*f "®'i^^'"'"3^  ;     $1945.000       $1,573,000      $-926,000     $-2705000     $-3740000 

3^Month  Operating  Reserve  I      6,475,000        6,680,000        6,853:000  ,         AoS  1        7;^^? 

Total  Need  8,420,000        8,253,000         5,927,000  4,329,000      ,    3,479,000 


GIPSA  will  evaluate  the  financial 
status  of  the  grain  inspection  and 
weighing  program  every  six  months  to 
determine  if  it  is  meeting  the  goal  of 
obtaining  a  3-month  operating  reserve 
by  fiscal  year  2010.  Using  the  projected 
information  in  the  above  table,  GIPSA 
will  assess  if  the  revenue  collection 
trend  is  comparable  to  the  financial 
objectives  of  the  table.  GIPSA  would 
consider  further  adjusting  the  fees  if  it 
becomes  apparent  that  GIPSA's  goal  to 
restore  the  retained  earnings  accounts 
and  to  obtain  a  3-month  operating 
reserve  is  not  achievable  by  fiscal  year 
2010. 

Maintaining  GIPSA's  financial 
stability  will  assure  continued 
inspection  and  weighing  services  to  the 
grain  industrj'  which  will  further 
facilitate  the  sound  and  orderly 
marketing  of  grain  in  domestic  and 
export  markets. 

Executive  Orders  12866  and  12988 

This  proposed  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB).  GIPSA  has  prepared  a 


Regulator}'  Impact  Assessment  (RIA) 
consisting  of  a  statement  of  the  need  for 
the  proposed  action,  an  examination  of 
alternative  approaches,  and  an  analysis 
of  the  benefits  and  costs. 

Need  for  Proposed  Action.  The 
USGSA  requires  GIPSA  to  charge  and 
collect  reasonable  fees  for  performing 
official  inspection  and  weighing 
services.  The  fees  are  to  cover,  as  nearly 
as  practicable.  GIPSA's  costs  for 
performing  inspection  and  weighing 
services,  including  related 
administrative  and  supervisory  costs. 

GIPSA  changed  the  inspection  and 
weighing  fees  in  1996  (61  FR  43301) 
from  using  predominately  hourly  fees  to 
the  current  method  of  using  a  mixture 
of  hourly  fees,  unit  fees,  and  tonnage 
fees.  Hourly  fees  are  designed  to  recover 
the  salar>'  and  benefit  costs  for  those 
employees  (pool)  that  perform  work  at 
an  export  grain  elevator.  Unit  fees  are 
designed  to  recover  the  costs  of  tests 
along  with  administrative  and 
supervisory  costs.  Tonnage  fees  are 
designed  to  recover  local  and  national 
administrative  and  supervisor}'  costs. 

GIPSA  implemented  the  new  fees 
expecting  exports  to  increase.  Export 
volume  is  a  critical  condition  since 


GIPSA  determined  a  minimum  of  85 
million  metric  tons  (MMT)  of  billable 
tonnage  was  needed  to  break  even. 
Since  implementing  the  fees  in  1996. 
GIPSA  has  only  experienced  one  year 
where  the  revenues  exceeded  the  costs. 
That  year  the  billable  tonnage  reached 
85  MMT.  The  other  years  had  billable 
tonnage  below  the  85  MMT  target  and 
costs  exceeded  the  revenues  in  those 
years  due  to  the  chariges  in  grain 
marketing.  Annual  losses  have  been 
between  Si  million  to  Si. 7  million  since 
1996;  except  for  the  one  positive  year 
GIPSA  revenue  exceeded  the  costs  by 
588,000. 

The  continued  financial  deficits 
prompted  GIPSA  to  initiate  a  detailed 
analysis  of  the  user  fees  and  operating 
costs  to  determine  why  revenues  were 
not  supporting  the  costs  and  to 
determine  what  action  was  needed.  At 
the  same  time,  it  must  be  recognized 
that  the  U.S.  grain  market  is  very 
dj'namic  and  constantly  changing  which 
makes  it  difficult  to  precisely  predict 
and  project  long-term  market  trends. 
Transportation  costs,  grain  handling 
costs,  global  pricing,  environmental 
conditions,  crop  quality  conditions, 
phytosanitary  issues,  and  crop 
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production  are  some  of  the  issues  that 
influence  the  changing  grain  market 

Since  implementing  the  fees  in  1996, 
GIPSA  has  adjusted  hourly  fees  to 
correspond  with  annual  Federal  pay 
increases.  This  action  is  necessary  since 
employee  pajroll  costs  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  Although  these 
fee  adjustments  were  made  through  the 
years,  GIPSA  costs  continue  to  exceed 
its  revenues. 

GIPSA  recognizes  the  need  to  reduce 
inspection  and  weighing  costs  as  much 
as  possible  before  increasing  fees. 
Therefore,  GIPSA  has  taken  action 
through  the  years  to  minimize  payroll 
costs.  These  actions  include  utilizing 
employee  buyouts  to  remove  high- 
salaried,  senior  employees  from  the 
active  employment  list;  taking 
advantage  of  employee  attrition  to 
reduce  total  staff  by  not  hiring  to  fill 
vacant  positions;  hiring  and  scheduling 
more  part-time  and  intermittent 
employees  to  better  manage  staff  costs 
during  fluctuating  work  periods;  and 
reducing  the  amount  of  paid  overtime 
via  creative  scheduling  processes. 
Although  GIPSA  has  observed  a  14 
percent  reduction  in  paid  hours  and  has 
reduqpd  overtime  pay  by  2  percent,  this 
is  not  enough  to  avoid  continued 
financial  losses. 

GIPSA's  financial  review  detected 
where  the  program  losses  were 
occurring.  GIPSA  has  determined  the 
hourly  fees  for  services  performed  at  the 
export  elevator  are  not  recovering  the 
full  cost  of  the  pool.  The  base  salary  and 
benefits  for  the  pool  have  increased 
beyond  the  annual  Federal  pay  increase 
adjustments.  Locality  pay  was  not 
factored  into  the  yearly  cost-of-living 
increases  nor  was  longevity  pay 
increases.  When  the  current  fee  was  first 
established  in  1996,  the  base  contract 
hourly  fee  was  based  on  a  GS-9,  step  5 
pay  level  which  was  the  average  pay 
level  for  the  pool.  Today  the  average 
pool  pay  level  is  a  GS-9,  step  8.  This 
equates  to  an 'average  additional  annual 
salary  cost  of  $3,500  per  GS-9  inspector. 
Locality  pay  may  also  increase  this  cost 
by  an  additional  9  percent  to  18  percent 
depending  on  the  geographic  location  of 
the  employee. 

Benefits  paid  to  employees  have  also 
increased.  In  FY  1996,  employee  benefit 
costs  averaged  19  percent.  Since  that 
time,  overall  benefit  costs  have 
increased  6  percent  and  now  average  25 
percent.  Many  factors  have  led  to  this 
increase.  Health  and  life  insurance 
premiiuns  have  increased  along  with 
"Office  of  Worker's  Compensation 
Program  (OWCP)  costs.  GIPSA  pays  all 
OWCP  costs  since  the  government  is  self 
Insured.  Since  FY  1996,  some 


eraploy«  es  have  converted  to  the  new 
Federal  employees  Retirement  System 
(FERS)^d  all  new  employees  are  in 
FERS.  T^e  FERS  is  patterned  after  a 
typical  I  Btirement  system  used  by  non- 
Federal  :ompanies  in  that  the  employer 
must  pa  I  into  social  security  and 
matches  contributions  into  a  401  (k) 
plan. 

Grain  marketing  strategies  and  export 
volume  lave  also  had  a  negative  effect 
on  GIPSVs  revenue.  Since  FY  1996, 
some  gn  lin  exporting  facilities  have 
automat  id  their  material  handling 
systems  which  requires  fewer 
inspecti  )n  and  weighing  personnel  to 
provide  service  and  makes  the  elevator 
more  efl  icient.  This  improved  efficiency 
has  trigj  ered  a  shift  in  locations  where 
export  %  rain  is  loaded.  For  example,  the 
New  Or  eans  Field  Office  facilities 
increase  d  their  export  capacity  fi-om  72 
percent  af  the  total  tons  serviced  by 
GIPSA  i  1  FY  1996  to  78.6  percent  in  FY 
2002.  D  iring  the  same  timeframe, ihe 
League  i  !]ity  Field  Office  export  tonnage 
decreas(  d  from  13  to  12  percent  and  the 
Portlant  Field  Office  volume  declined 
from  10  to  7  percent.  These  market 
shifts  resulted  in  less  revenue  being 
collected  per  metric  ton  than  originally 
plannec  because  of  the  6-level 
adminii  trative  tonnage  fee.  The  New 
Orleans  Field  Office  exports  average 
revenue  was  $0,048  per  ton  in  2002 
while  L  !ague  City  average  revenue  was 
$0,090  ]  ler  ton  and  Portland's  average 
revenue  was  $0,098  per  ton.  GIPSA 
estimat<  s  this  shift  in  grain  movements 
resultec  in  a  revenue  loss  of 
approxi  nately  $660,000.  Further, 
billable  tonnage  is  not  reaching  the  85 
MMT  targeted  in  the  1996  fee  schedules 
as  the  b  eak  even  point.  Therefore, 
revenue  predictions  based  on  billable 
tonnage  were  higher  than  what  was 
actually  billed. 

GIPSi  I  has  evaluated  the 
admini!  trative  tonnage  fee  and 
determi  led  it  is  not  recovering  its  share 
of  local  and  national  administrative  and 
supervi  ;ory  costs  because  of  increased 
employ  je  costs  not  related  to  annual 
pay  inc  eases,  shifting  grain  exports  to 
lower  n  venue  per  ton  markets,  and 
exports  not  reaching  the  85  MMT  mark 
to  breal  even.  Local  and  national  costs 
such  as  rent,  communications,  utilities, 
and  oth  sr  administrative  support 
service!  have  also  increased  since  1996. 
Adjustqients  to  the  fees  during  the  years 
have  ndt  compensated  for  these  cost 
Increasfs. 

As  GtSA  reviewed  its  financial 
status,  it  also  concluded  that  imit  fees 
are  not  recove~ring  the  cost  of  providing 
the  senjice,  supervision  fees  charged  to 
delegated  States  for  ships  are  not 
sufficieht  compared  to  the  quantity  of 


grain  that  is  inspected  and  weighed,  and 
the  track  scale  testing  program  is  not    ,  - 
producing  the  revenue  needed  to 
maintain  the  testing  program. 

GIPSA  charges  unit  fees  for  additional 
services  provided  at  an  applicant's 
facility  in  an  onsite  GIPSA  laboratory. 
These  unit  fees  are  charged  in  addition 
to  the  hourly  rate.  These  imit  fees  are 
designed  to  recover  the  costs  of  the 
equipment  and  supplies  needed  to 
provide  the  service.  GIPSA  has  not 
made  any  adjustments  to  these  unit  fees 
since  they  were  first  promulgated  in 
1996. 

Currently,  GIPSA  assesses  $49.20  per 
ship  to  delegated  States  for  providing 
official  inspection  and  weighing 
services.  This  fee  is  collected  to  recover 
administrative  and  supervision  costs  of 
the  official  agencies.  GIPSA  has 
determined  the  delegated  States  should 
be  contributing  $0,016  per  ton  towards 
administrative  and  supervisory  costs. 
However,  the  $49.20  per  ship  fee  is  only 
recovering  an  amount  equivalent  to 
$0.00086  per  ton. 

GIPSA  also  provides  special  weighing 
services  to  the  industry.  These  services 
include  scale  testing  and  certification, 
evaluations  of  weighing  and  material 
handling  systems,  National  Type 
Evaluation  Program  scale  evaluations, 
mass  standards  calibration  and 
reverification  services,  and  special 
weighing  projects.  GIPSA  provides  these 
services  through  scale  specialists 
located  at  certain  field  offices  and  in 
headquarters.  Scale  specialists  are  in  a 
different  job  classification  and  grade 
level  than  inspectors  or  weighers 
because  of  their  unique  responsibility. 
Consequently,  they  are  classified  at  a 
higher  grade  level.  On  average,  scale 
specialist  costs  are  30  percent  higher 
than  the  cost  of  agriculturcd  commodity 
graders.  Therefore,  GIPSA  needs  to  set 
the  hourly  fee  for  special  weighing 
services  at  a  level  approximately  30    • 
percent  higher  than  the  fee  established 
for  non-contract  services. 

The  track  scale  testing  program  also 
uses  special  weighing  equipment  (test 
cars)  to  test  track  scales.  These  cars 
require  maintenance  and  need  to  be 
replaced  in  the  future.  To  assist  in 
recovering  the  costs  associated  with 
these  railcars,  GIPSA  would  charge  a 
$500  unit  fee  each  time  the  car  is  used 
at  a  facility. 

GIPSA  has  concluded  that  despite 
efforts  to  reduce  the  cost  of  services, 
including  administrative  and 
supervisory  activities,  the  revenues 
collected  from  the  ciurent  user  fees  are 
less  than  the  costs  associated  with  these 
services.  Consequently,  GIPSA  must  re- 
evaluate the  design  and  application  of 
user  fees  to  recover  the  costs  of 
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providing  service  in  order  to  place  the 
agency  in  a  sound  financial  status. 
GIPSA  is  statutorily  required  to  charge 
fees  to  cover  the  cost  of  service.  To  do 
this,  GIPSA  has  projected  the  potential 
costs  out  to  FY  2007  and  plans  to 
replenish  the  operating  reserve  fund 
back  to  its  3-month  level  by  FY  2010. 
The  cost  of  living  projections  used  in 
calculating  future  salary  and  benefits 
were  supplied  by  OMB  as  published  in 
the  Federal  Register  (68  FR  12388)  on 
March  14.  2003.  Additionally,  GIPSA  is 
also  adjusting  the  projected  billable 
tonnage  to  set  full  cost  recovery  from  85 
MMT  to  80  MMT.  GIPSA  believes  that 
this  revised  projection  is  necessary 
because  annual  billable  tonnage  has 
averaged  near  80  MMT  firom  1996  to 
2002.  The  80  MMT  does  not  include 
export  grain  shipments  serviced  by 
delegated  States,  land  carrier  exports  to 
Mexico  and  Canada  serviced  by 
designated  agencies,  small  shipments 
exported  under  the  15,000  metric  ton 
exemption  program,  or  other  export 
shipments  not  requiring  Federal 
services. 

GIPSA  has  determined  that  this  action 
is  needed  to  recover  the  costs  of 
providing  services  and  to  maintain  a 
professional  workforce  to  inspect  and 
weigh  grain  for  the  grain  industry.  In 
doing  so,  GIPSA  will  continue  to 


facilitate  the  orderly  marketing  of  grain 
in  the  domestic  and  export  markets. 

Alternatives.  Various  methods  were 
considered  by  which  the  objectives  of 
the  rule  could  be  accomplished.  GIPSA 
thoroughly  evaluated  the  method  of 
structuring  fees  prior  to  the 
implementation  of  the  last  major  fee 
schedule  revision  in  1996.  GIPSA 
determined  at  that  time  that  the 
combination  of  hourly  fees  and  imit  fees 
provided  customers  with  the 
information  they  need  to  determine  the 
costs  of  specific  inspection  and 
weighing  services  because  the  fees  are 
more  specific. 

The  design  and  implementation  of  the 
administrative  tonnage  fee  to  recover 
local  and  national  administrative  and 
supervisory  costs  is  another  important 
component  of  this  proposal.  GIPSA 
evaluated  and  compared  three  different 
alternatives  for  charging  administrative 
tonnage  fees:  Alternative  1:  Establishing 
an  administrative  tonnage  fee  specific  to 
each  field  office.  Alternative  2: 
Establishing  a  fixed  rate  national 
administrative  tonnage  fee,  or 
Alternative  3:  Increasing  the  current  6- 
level  administrative  tonnage  rates  by  27 
percent. 

GIPSA  analyzed  the  various 
alternatives  in  relation  to  each  field 
office  area  because  each  field  office  is 
unique  when  considering  the  number  of 


employees,  the  number  and  types  of 
elevators  serviced,  and  the  volume  of 
grain  exported  from  that  area.  Fiscal 
Year  2002  information  for  each  field 
office  was  used  to  analyze  and  compare 
the  expected  revenues  for  the  various 
alternatives  because  the  information  is 
the  most  current  and  is  indicative  of 
recent  marketing  trends.  This 
information  was  used  to  detail  the  cost 
recovery  by  each  field  office. 

Table  1  indicates  the  5  GIPSA  export 
field  offices  (the  Baltimore  office  was 
closed  in  November  2002),  the  number 
of  elevators  in  each  field  office  area,  the 
number  of  metric  tons  inspected,  the 
amount  of  revenue  collected  fixim  the 
tonnage  fee  for  each  field  office,  the 
field  office  administrative  cost  related  to 
tonnage  revenue,  the  headquarters 
administrative  cost  related  to  tonnage 
revenue,  the  amount  of  both  the  field 
office  and  headquarters  administrative 
cost,  and  the  amoimt  each  field  office 
was  deficient.  Table  1  demonstrates  that 
some  offices  did  not  cover  their 
individual  administrative  and 
supervisory  costs  i.e.,  Baltimore, 
Portland,  and  Toledo)  and  all  failed  to 
cover  the  total  administrative  and 
supervisory  costs  of  the  combined  field 
office  and  headquarters  cost  as  a  result 
of  the  employee  cost  increases  and  the 
changes  in  grain  marketing. 


Table  1.— Actual  Administrative  Metric  Tonnage  Fees  and  Costs  (FY  2002  Data) 


Field  office 


Baltimore  

League  City  ., 
New  Orleans 

Portland 

Toledo  


Total 


3 

7 

13 

3 

6 


FY2002  tons 
Inspected 


FY  2002  ton 
revenue 


Field  office 
admin,  cost 


876,586 

10,071,370 

64,622,607 

4,142,092 

2,555,750 


$110,952 
905,972 

3,126,212 
406,895 
295,433 


32         82,268,405 


4,845,464 


$120,717 
880,749 
778,759 
416,166 
353,006 


F/0  portion 

of  H.Q. 
admin,  cost  ^ 


Total  F/O  & 

H.Q.  admin. 

cost 


Amt.  short  for 
cost  recovery 


$38,394 
441,126 
2.830,470 
181,424 
111,942 


2,549,397 


3,603,356 


$159,112 

1,321,875 

3.609,229 

597,589 

464,948 


$(48,160) 
(415,904) 
(483,017) 
(190,695) 
(169,514) 


6,152,753         (1,307,290) 


«nl^f^^?i!^[*®''^  *^°^wg«^«^2i^^  field  Office  calculated  by  dividing  the  total  amount  of  headquarters  cost  by  the  total  number  of  metric  tons  in 
spected.  That  amount  ($0.0438  per  ton)  was  then  multiplied  by  the  number  of  tons  inspected  by  each  fieW  offici  ^^ 


Table  2  indicates  the  average  revenue 
per  ton  collected  by  each  office,  the 
component  amounts  of  administrative 
and  supervisory  revenues  per  ton 
needed  to  meet  field  office  and 
headquarters  costs,  and  the  estimated 
cost  per  metric  ton  calculated  for  each 


alternative.  There  are  differences  in  the 
actual  average  revenue  collected  per  ton 
in  each  office  for  FY  2002.  This  ranges 
from  $0,048  per  ton  in  New  Orleans  to 
S0.127  per  ton  in  Baltimore.  These 
differences  are  due  to  the  6-level 
administrative  tonnage  fee  which 


decreases  the  amount  per  ton  collected 
as  the  total  tonnage  increases.  Under 
Alternative  3,  these  differences  in 
revenue  collected  from  each  field  office 
would  continue  because  the  current  6- 
level  administrative  tonnage  fee  would 
remain  in  effect. 


Table  2.— Administrative  Tonnage  Fee  Comparison  (FY  2002  Data) 


Field  office 


Baltimore  .... 
League  City 


Actual 

FY02 

revenue 

per  ton 


$0,127 
0.090 


Dollars  per  ton  needed 

to  recover  F/O  &  H.Q. 

costs  per  ton 


F/O 


$0,138 
0.087 


H.Q. ' 


Dollars  per  ton  needed  to  recover  total  overtiead 


AJtemative  1  re- 
gional per  ton  total 
overtiead 


Alternative  2  one 
admin,  fee  per  ton 


$0,044 
0.044 


$0,182 
0.131 


$0,075 
0.075 


Alternative  3  in- 
crease ranges  fee 
ton  by  27% 


$0,162 
0.115 
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Table  2.— Administrative  To  jnage  Fee  Comparison  (FY  2002  Data)— Continued 


.  Field  office 


Actual 

FY02 

revenue 

per  ton 


Dolars 


to 


per  ton  needed 
Bcover  F/O  &  H.Q. 
costs  per  ton 


I/O 


H.Q. ' 


Dollars  per  ton  needed  to  recover  total  overhead 


Alternative  1  re- 
gional per  ton  total 
overhead 


Alternative  2  one 
admin,  fee  per  ton 


Alternative  3  in- 
crease ranges  fee 
ton  by  27% 


New  Orleans  ^ 

Portland 

Toledo 

>  $0.0438  rounded  to  $0,044. 


The  administrative  and  supervisory 
cost  attributed  to  headquarters  in  Table 
2  is  $0,044  (rounded  from  $0.0438)  per 
metric  ton  inspected.  This  amount  is 
determined  by  dividing  the  amount  of 
headquarters  cost  ($3,603,356  from 
Table  1)  by  the  number  of  total  metric 
tons  inspected  (82,268,405  tons  from 
Table  1).  The  administrative  cost  of  each 
office  is  determined  by  dividing  the 
offices  administrative  cost  (from  Table 
1)  by  the  number  of  metric  tons 
inspected  by  each  office  (from  Table  1). 

In  Table  2,  establishing  an 
administrative  tonnage  fee  specific  to 
each  field  office  (Alternative  1)  is 
arrived  at  by  combining  the  calculated 
field  office  tonnage  rate  with  the 
headquarters  tonnage  rate.  This  results 


0.048 
0.098 
0.116 


0.012 
0.100 
0.139 


0.044 
0.044 
0.044 


0.056 
0.144 
0.183 


0.075 
0.075 
0.075 


0.062 
0.126 
0.149 


in  the  t  lique  field  office  tonnage  rate 
requiref  to  cover  the  entire  field  office 
adminiitrative  costs  and  the  field  office 
portion  of  the  national  administrative 
cost.  Establishing  a  fixed  rate  national 
administrative  tonnage  fee  (Alternative 

2)  tonnage  rates  is  arrived  at  by  taking 
the  total  administrative  costs  (all  field 
office  costs  plus  headquarters  costs) 
divided  by  the  total  billable  tonnage. 
This  results  in  a  single  tonnage  fee  that 
is  applicable  to  all  GIPSA  customers. 
Increasing  the  current  6-level 
adminii  trative  tonnage  fee  (Alternative 

3)  is  an  ived  at  by  taking  the  current 
tonnage  rate  tables  and  increasing  them 
by  27  pjrcent.  The  27  percent  increase 
is  v^rhat  GIPSA  determined  the  shortage 
was  in '  he  revenue  to  the  costs. 


Table  3.— Administrative  T  dnnage  Fee  Revenue  Comparison  (FY  2002  Data) 


Table  3  shows  the  projected 
administrative  tonnage  revenues  based 
on  the  tonnage  fees  from  Table  2.  The 
projected  information  shows  all  offices 
collect  sufficient  revenues  to  cover  the 
local  administrative  and  supervisory 
costs  as  well  as  the  headquarters  cost 
when  the  regional  tonnage  fees  are  used 
(Alternative  1).  The  other  alternatives 
cover  the  total  cost  of  administration 
and  supervision;  however,  some  offices 
do  not  collect  the  revenues  needed  to 
support  the  field  office  costs  and  some 
do  not  cover  the  total  of  the  field  office 
cost  combined  with  a  portion  of  the 
headquarters  administrative  cost  as  a 
result  of  the  employee  cost  increases 
and  the  changes  in  grain  marketing. 


Field  office 


FYO: 


ton 


Total  needed  F/ 
O  &  H.Q.  admin- 
istrative cost 


Altemative  1 

regional  per  ton 

revenue 


Altemative  2 
one  admin,  fee 
per  ton  revenue 


Altemative  3 

increase  ranges 

ton  fee  by  27% 

revenue 


Baltinrare 

League  City . 
New  Orleans 

Portland 

Toledo  .r. 

Total 


876,586 

1(1071,370 

2,607 

2,092 

j.750 


64  622,1 
<  142,( 
i  555,: 


$159,112 

1,321.875 

3,609,229 

597,589 

464,948 


$159,112 

1,321,875 

3,610,173 

597,589 

467,039 


$65,569 
753,339 
4,833,775 
309,829 
191,170 


$142,019 

1,159,644 

4,006,405 

520,826 

380,394 


82  268,405 


6,152,753 


6,155,789 


6,153,682 


6,209,288 


All  alternatives  collect  the  targeted 
amount  needed  to  fully  fund  both  field 
and  headquarters  overhead  in  total. 
GIPSA  believes  each  field  office  should 
collect  sufficient  revenue  from 
customers  to  support  the  local  field 
office  administrative  and  supervisory 
costs  in  addition  to  their  share  of  the 
national  administrative  and  supervisory 
costs.  This  would  put  each  field  office 
in  an  independent  financial  position 
and  would  encourage  customers  to  work 
directly  with  each  field  office  and 
headquarters  to  continue  the 
implementation  of  grain  handling 
efficiencies  while  raising  the  awareness 
of  local  administrative  and  supervisory 
costs. 


The 


ational  administrative  fee 


approa  :h  (Alternative  2)  relies  heavily 
on  the  Jew  Orleans  Field  Office  to 
suppor  the  administrative  and 
superv  sory  costs  of  the  other  offices. 
The  alt  jrnative  to  increase  the  current  6- 
level  tc  nnage  fee  structure  by  27  percent 
(Alternitive  3)  results  in  the  same 
situatic  n.  After  a  complete  evaluation, 
GIPSA  pelieves  the  regional  tonnage 
methoc  (Altemative  1)  is  the  best 
approa  :h  to  collect  revenues  for  these 
costs.  I  Inder  Altemative  1,  users  of  the 
service  would  be  paying  their  share  of 
the  loci  il  costs  of  operating  and 
mainta  ning  a  field  office  in  their  port 
area.  G  PSA  proposes  to  establish  new 
admini  strative  tonnage  fees  based  on  the 
conce{  1  of  Alternative  1.  These  tonnage 


fees  are  calculated  to  recover  the 
projected  increases  in  administrative 
and  supervisory  costs  related  to 
employee  costs  as  determined  by  the 
OMB  estimates  and  based  on  a 
minimum  80  MMT  of  billable  tonnage. 

Table  4  lists  the  expected  tonnage  and 
the  expected  administrative  emd 
supervisory  costs  for  field  offices  and 
headquarters  projected  out  to  FY  2007. 
This  information  was  then  used  to 
determine  the  specific  field  office 
tonnage  rate  needed  to  recover  field 
office  costs  and  the  tonnage  rate  needed 
to  recover  the  headquarters  cost.  The 
field  office  tonnage  rate  in  Table  4  was 
arrived  at  by  dividing  the  projected  field 
offide  cost  by  the  projected  tonnage. 
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TABLE  4.— PROJECTED  ADMINISTRATIVE  METRIC  TONNAGE  FEES  AND  COSTS  (FY  2007  PROJECTION) 


Field  office 


Baltimore 


League  City  .. 
New  Orleans 

Portland 

Toledo  


Total 


No.  elev. 


Projected  tons 
inspected 


Projected  F/0 
admin,  cost 


Projected 
admin,  ton- 
nage fee  for 
field  offices  ^ 


Projected  total 
F/O  &  H.Q. 
admin,  cost 


Field  office  was  closed  and  elevators  and  costs  redistributed  to  ottter  field 

7  9,130,000  1,048.000  '      $0,115 
14          63,330,000               946,000  0  015 

3  5,335,000  447,000  0  084 

8  2.253.000  296,000  0.131 


32 


80,048,000 


2,737,000 


(^) 


$1,522,760 

4,239,160 

724.420 

413.156 


cost 


'     Table  5  combines  the  field  office 
tonnage  rates  with  the  headquarters 
tonnage  rates  to  calculate  the  specific 
field  office  tonnage  rate  that  would  be 
proposed.  The  projected  tonnage  rate 
was  used  to  calculate  the  projected 


revenue  for  each  field  office  by 
multiplying  the  projected  tons  for  each 
field  office  by  the  specific  field  office 
rate.  The  projected  revenue  for  each 
office  was  compared  to  the  projected 
total  costs  (field  office  and 


headquarters)  for  each  field  office  (fi-om 
Table  4}  to  determine  if  each  field  office 
collected  sufficient  revenues  to  cover 
their  costs. 


Table  5.— Projected  Costs  and  Revenues  Collected  by  Field  Ofrce  (FY  2007  Projection) 


Field  office 


League  City  .. 
New  Orleans 

Portland 

Toledo  


Total 


Projected  tons 
inspected 


Projected  administrative 
tonnage  fee 


F/O 


9.130,000 

63,330,000 

5,335,000 

2,253,000 


80,048,000 


0.115 
0.015 
0.084 
0.131 


H.Q. 


0.052 
0.052 
0.052 
0.052 


Projected  fees  and  revenue 


Projected  ton- 
nage fee 
($/ton) ' 


Projected 
revenue  ($) 


Projected  cost/ 

revenue 

balance  ($) 


0.167 
0.067 
0.136 
0.183 


^- 


1,524,710 

4,243,110 

725,560 

412.299 


1.950 
3,950 
1,140 
(857) 


6,905,679 


«b^%rroaira^S'^rdKisi?E.Kr&s'a!^i"a„^j,™^^^^ 


Table  5  demonstrates  that  the 
projected  tonnage  fees  produce  revenues 
to  cover,  as  nearly  as  practicable,  overall 
costs  for  each  field  office.  The  Toledo 
Field  Office  calculated  tonnage  rate, 
however,  does  not  cover  their  costs. 
Therefore,  GIPSA  increased  their  rate  by 
one-tenth  of  a  cent  per  ton  to  fuUy 
recover  their  costs. 

As  GIPSA  evaluated  the 
administrative  and  supervisory  fees 
needed  to  cover  field  office  and  national 
administrative  and  supervisory  costs, 
GIPSA  also  considered  the  contribution 
of  revenue  collected  from  official 
agencies  to  cover  the  costs  of 
administration  and  supervision  of  their 
programs.  GIPSA  initiated  this  review 
by  determining  the  total  administrative 
and  supervisory  costs  of  overseeing  the 
official  agencies  ($2,330,343)  and  the 
total  number  of  metric  tons  inspected  by 
official  agencies  in  both  the  domestic 
and  export  markets  (150.650.608  metric 
tons)  to  determine  the  overall  cost  per 
ton  needed  to  cover  these  administrative 


and  supervisory  costs.  This  resulted  in 
$0,016  per  metric  ton  to  cover 
administration  and  supervision  of 
official  agencies. 

Currently,  GIPSA  assesses  $49.20  per 
ship  to  delegated  States  for  providing 
official  inspection  and  weighing 
services.  This  fee  is  then  passed  on  to 
the  exporter  by  the  delegated  State.  In 
FY  2002,  delegated  States  exported 
37,586.754  metric  tons  of  grain  (655 
ships)  and  GIPSA  collected  $32,226  in 
revenues  from  the  $49.20  per  ship  fee. 
This  makes  the  current  ship  fee 
equivalent  to  $0.00086  per  metric  ton. 
This  is  far  less  than  the  $0,016  per 
metric  ton  GIPSA  calculated  was 
needed  to  recover  costs.  Since  the 
ciurent  ship  fee  is  contributing  very 
little  to  recover  the  costs  of 
administration  and  supervision  of  the 
delegation  and  designation  program, 
GIPSA  plans  to  change  this  fee  from  a 
unit  fee  to  a  tonnage  fee.  The  tonnage 
fee  would  be  set  at  $0,016  per  ton  since 


this  is  what  GIPSA  calculated  as  the 
amount  needed  to  recover  costs. 

Summary  of  Benefits.  This  proposal 
would  allow  GIPSA  to  collect  revenues 
from  our  customers  to  support  direct 
service  costs  along  with  the 
administrative  and  supervisory  costs  of 
providing  these  services.  The  revenues 
collected  from  this  proposal  would 
provide  GIPSA  the  resources  needed  to 
replenish  the  retained  earnings  account 
to  a  3-month  operating  reserve.  Thiis 
proposed  increase  in  fees  is  needed  to 
recover  the  costs  of  providing  service 
and  to  provide  the  financial  foundation 
for  GIPSA  to  maintain  a  highly  skilled 
and  professional  work  force  to  inspect 
and  weigh  grain.  The  proposed  action 
would  also  foster  further  development 
of  grain  handling  efficiencies 
implemented  by  grain  companies.  This 
would  further  reduce  the  cost  of  GIPSA 
services  by  reducing  the  number  of 
employees  needed  to  provide  service. 

These  combined  actions  would  assist 
GIPSA  in  fulfilling  its  mission  to 
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facilitate  the  marketing  of  grain  in 
domestic  and  export  markets  by 
assuring  continued  inspection  and 
weighing  services  to  the  grain  industry. 

User  fees  promote  the  internalization 
of  the  real  cost  of  providing  inspection 
and  weighing  services  in  consiuner 
transaction  decisions.  User  fees  also 
achieve  savings  in  Government 
expenditures,  and,  therefore,  reduce  the 
tax  support  necessary  for  the  system  to 
operate  at  a  given  level.  These  tax  funds 
can  then  be  used  in  other  programs  or 
to  reduce  taxes  overall  and,  thus, 
diminish  the  efficiency  losses  associated 
with  the  generation  of  taxes  (deadweight 
loss  plus  collection  costs).  The  revision 
of  user  fees  helps  ensure  that  the  user 
fees  adequately  reflect  the  cost  of 
performing  the  services  over  time. 

Summary  of  Costs.  GIPSA  has 
determined  that  the  total  cost  to  the 
grain  industry  to  implement  the 
proposed  changes  will  be  approximately 
$5,266,767  per  year.  This  represents  an 
approximate  21  percent  increase  in 
revenues  or  an  average  increase  of  6.5 
cents  per  ton.  These  calculations  are 
based  on  the  assumptions  that  the 
projected  OMB  employee  costs  for 
continued  annual  Federal  pay  increases 
will  increase  a  total  of  17.38  percent 
from  FY  2002  to  FY  2007  and  GIPSA 
will  collect  revenue  from  a  minimiun  of 
80  MMT  per  year  which  was  used  to 
establish  the  tonnage  fee.  GIPSA  would 
collect  this  additional  revenue  by  (1) 
increasing  the  1-year  contract  hourly 
rate  by  approximately  20  percent  and 
the  non-contract  hourly  rate  by  47 
percent  and  eliminating  provisions  for 
the  3-month  and  6-month  contracts;  (2) 
increasing  hourly  rates  for  services  not 
performed  at  an  applicant's  facility  by 
approximately  11.5  percent;  (3) 
increasing  unit  fees  for  additional  tests 
provided  by  GIPSA;  (4)  eliminating  the 
6-level  administrative  tonnage  fee  and 
replacing  it  with  regional  adrninistrative 
tonnage  fees;  (5)  eliminating  the  unit  fee 
charged  to  delegated  States  for  export 
ships  and  replacing  it  with  a  tonnage 
fee;  t6)  increasing  hourly  .fees  for  special 
weighing  services  by  approximately  30 
percent  above  the  non-contract  hourly 
rate;  and  (7)  establishing  a  $500  usage 
fee  per  facility  when  the  GIPSA  test  car 
is  used  to  test  track  scales. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  Sec.  87g  that  no 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  USGSA.  Otherwise, 
this  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 


Regulat 
Desk  O 
20503 
refer  to 
Inspect 


policiea  unless  they  present 
ineconi  liable  conflict  with  this  rule. 
There  a  e  no  administrative  procedures 
that  mu  it  be  exhausted  prior  to  any 
judicial  challenge  to  provisions  of  this 
rule. 

Paperw  >rk  Reduction  Act  and 

Governi  lent  Paperwork  Elimination  Act 

In  coi  ipliance  with  th&  Paperwork 
Reducti  m  Act  of  1995  (44  U.S.C.     - 
Chapter  35),  the  information  collection 
and  rec(  irdkeeping  requirements 
include  1  in  this  proposed  rule  have 
been  su  )mitted  for  approval  to  the 
Office  o  Management  and  Budget     _ 
(OMB).  'lease  send  written  comments 
to  the  Office  of  Information  and 

ry  Affairs,  OMB,  Attention: 
leer  for  GIPSA,  Washington,  DC 
lease  state  that  your  comments 
IPSA  Fees  for  Official 
n  and  Official  Weighing 
Serviced.  Please  send  a  copy  of  your 
commei  ts  to:  (1)  Tess  Butler,  GIPSA, 
USDA,    400  Independence  Avenue, 
SW.,  Ro  Dm  1647-S.  Washington.  DC 
20250-;  604,  and  (2)  Clearance  Officer, 
OCIO,  I  SDA,  room  404-W,  14th  Street 
and  Ind  jpendence  Avenue,  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assiu-ed  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publi  [;ation  of  this  proposed  rule. 

The  p  roposed  rule  would  require 
applicai  Its  to  complete  Form  FGIS— 4,  - 
Applies  tion  and  Agreement  for  Contract 
Servicei ;,  if  they  intend  to  enter  into  a 
one-yea  r  contract  service  agreement 
with  GI  'SA. 

We  ai  e  soliciting  comments  from  the 
public  (  oncerning  our  proposed 
informs  tion  collection  and 
recordk  jeping  requirements.  These 
commei  its  will  help  us: 

(1)  Evaluate  whether  the  proposed 
informs  lion  collection  is  necessary  for 
the  pro  )er  performance  of  our  agency's 
functio  is,  including  whether  the 
informs  tion  will  have  practical  utility; 

(2)  E>  aluate  the  accuracy  of  our ' 
estimat  s  of  the  burden  of  the  proposed 
informs  tion  collection,  including  the 
validity  of  the  methodology  and 
assump  tions  used; 

(3)  El  hanfce  the  quality,  utility,  and 
clarity  ( if  the  information  to  be 
collect€  d;  and 

(4)  M  inimize  the  burden  of  the 
informs  tion  collection  on  those  who  are 
to  resp<  nd  (such  as  through  the  use  of 
approp  iate  automated,  electronic, 
mechai  ical,  or  other  technological 
coUecti  3n  techniques  or  other  forms  of 
inform!  tion  technology;  e.g.,  permitting 
electro]  lic  submission  of  responses). 

Estin  ate  of  burden:  Public  reporting 
burden  for  this  action  is  estimated  to 
average  0.33  hours  per  response. 


Respondents:  Export  grain  companies. 

Estimated  aimual  number  of 
respondents:  18. 

Estimated  annual  number  of 
responses  per  respondent:  4.00. 

Estimated  annual  number  of 
responses:  72. 

Estimated  total  annual  burden  on 
respondents:  23.76  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tess  Butler, 
GIPSA,  USDA,  1400  Independence 
Avenue,  SW..  Room  1647-S, 
Washington,  DC  20250-3604. 

GIPSA  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act,  which  requires 
Government  agencies,  in  general,  to~ 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible. 

Civil  Rights  Review 

In  promulgating  this  regulation, 
GIPSA  considered  the  potential  civil 
rights  implications  on  minorities, 
women,  or  persons  with  disabilities  and 
prepared  a  Civil  Rights  Impact  Analysis 
to  ensure  that  no  person  or  group  shall 
be  discriminated  against  on  the  basis  of 
race,  color,  sex,  national  origin,  religion, 
age  disability,  or  marital  or  family 
status.  GIPSA  has  considered  potential 
civil  rights  implications  of  this 
proposed  rule  on  minorities,  women,  or 
persons  with  disabilities  to  ensure  that 
no  person  or  group  will  be 
discriminated  against  on  the  basis  of 
race,  color,  sex,  national  origin,  religion, 
age,  disability,  or  marital  or  familial 
status.  The  proposed  rule  will  apply  in 
the  same  manner  to  all  persons  and 
groups  whose  activities  are  regulated, 
regardless  of  race,  gender,  national 
origin,  or  disability.  Information 
indicates  that  the  proposal  will  have  no 
effect  on  protected  populations. 

Regulatory  Flexibility  Act  Certification 

GIPSA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  USGSA  (7  U.S.C.  71  et 
seq.)  authorizes  GIPSA  to  provide 
official  grain  inspection  and  weighing 
services,  and  to  charge  and  collect 
reasonable  fees  for  performing  these 
services.  The  fees  collected  are  to  cover, 
as  nearly  as  practicable,  GIPSA 's  costs 
for  performing  these  services,  including 
related  administrative  and  supervisory^ 
costs 

GIPSA  adopted  its  current  fee 
structure  (61  PR  43301)  effective 
October  1, 1996,  for  services  provided 
by  GIPSA  employees.  This  fee  structure 
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change  was  needed  because  advances  in 
technology  had  allowed  exporters  to 
improve  operational  efficiencies,  which, 
in  turn,  had  reduced  the  number  of 
GIPSA  personnel  required  to  service 
certain  facilities.  The  fee  structure  was 
changed  from  primarily  using  hourly 
fees  to  recover  costs  to  a  method  that 
uses  a  mix  of  hourly  and  unit  fees  for 
its  inspection  and  weighing  services. 
Direct  service  costs  are  recovered   ' 
through  hourly  fees  charged  for 
employees  providing  the  inspection  and 
weighing  services.  Administrative  costs 
are  recovered  by  a  tonnage  fee  applied 
to  grain  inspected  and  weighed  as 
shipments  from  an  export  facility. 
Export  grain  companies  are  paying  for 
direct  labor  costs  and  pay  a  share  of  the 
local  and  national  administrative  costs. 
Since  implementing  the  fees  in  1996, 
GIPSA  has  adjusted  hourly  fees  to 
correspond  with  annual  Federal  pay 
increases.  This  action  is  necessary  since 
employee  payroll  costs  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  The  current 
USGSA  fees  were  published  in  the 
Federal  Register  on  June  2,  2003,  (68  FR 
32623)  and  became  effective  on  July  2, 
2003. 

GIPSA  regularly  reviews  its  programs 
to  determine  if  the  fees  are  adequate. 
Since  implementing  the  fees  in  1996, 
GIPSA  has  only  experienced  one  year 
where  the  revenues  exceeded  the  costs. 
Annual  losses  have  been  between  $1 
million  to  $1.7  million  since  1996 
except  for  the  one  positive  year  GIPSA 
revenue  exceeded  the  costs  by  $88,000. 
GIPSA  recognizes  the  need  to  reduce 
inspection  and  weighing  costs  as  much 
as  possible  before  increasing  fees. 
Therefore,  GIPSA  has  taken  action 
through  the  years  to  minimize  payroll 
costs.  These  actions  include  utilizing 
employee  buyouts  to  remove  high- 
salaried,  senior  employees  from  the 
active  employment  Hst;  taking 
advantage  of  employee  attrition  to 
reduce  total  staff  by  not  hiring  to  fill 
vacant  positions;  hiring  and  scheduling 
more  part-time  and  intermittent 
employees  to  better  manage  staff  costs 
during  fluctuating  work  periods;  and 
reducing  the  amount  of  paid  overtime 
via  creative  scheduling  processes. 
Although  GIPSA  has  observed  a  14 
percent  reduction  in  paid  hoiu-s  and  has 
reduced  overtime  pay  by  2  percent,  this 
is  not  enough  to  avoid  continued 
financial  losses. 

GIPSA  has  completed  a  review  of  the 
grain  inspection  and  weighing  programs 
and  has  determined  it  is  necessary  to 
amend  the  fees  in  order  to  replenish  the 
retained  earnings  accounts  and  to 
maintedn  a  3-month  operating  reserve. 
The  proposed  changes  are  targeted  to 


recover  employee  costs  directly  related 
to  services  provided  and  to  recover  the 
costs  associated  with  administering  and 
supervising  the  grain  inspection  and 
weighing  programs.  Maintaining 
GIPSA's  financial  stability  will  assure 
continued  inspection  and  weighing 
services  to  the  grain  industry  which  will 
further  facilitate  the  sound  and  orderly 
marketing  of  grain  in  domestic  and 
export  markets. 

To  minimize  the  impact  of  a  fee 
increase,  GIPSA  has  decided  to  propose 
fee  rates  that  collect  sufficient  revenue 
to  immediately  cover  operating 
expenses,  while  striving  to  create  a  3- 
month  operating  reserve  by  FY  2010. 
These  proposed  fees  are  designed  to 
collect  sufficient  annual  revenue 
through  FY  2007,  to  achieve  an  average 
estimated  positive  $1,000,000  balance 
annually  based  on  an  inspection  volume 
of  80  MMT  per  year.  The  cost  of  living 
projections  used  in  calculating  future 
salary  and  benefits  out  to  FY  2007  were 
supplied  by  OMB  as  set  forth  in  their 
Federal  Register  publication  (68  FR 
12388)  on  March  14,  2003.  GIPSA  will 
evaluate  the  financial  status  of  the  grain 
inspection  and  weighing  program  on  a 
continuous  basis  to  determine  if  it  is 
meeting  the  goal  of  obtaining  a  3-month 
operating  reserve  by  FY  2010  and  to 
determine  if  other  adjustments  are 
necessary. 

Under  the  provisions  of  the  United 
States  Grain  Standards  Act,  grain 
exported  from  the  United  States  must  be 
officially  inspected  and  weighed. 
Mandatory  inspection  and  weighing 
services  are  provided  by  GIPSA  at  32 
export  facilities  and  by  delegated  States 
at  19  export  facilities.  All  of  these 
facilities  are  owned  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
requirements  for  small  entities 
established  by  the  Small  Business 
Administration.  Further,  the  regulations 
are  applied  equally  to  all  entities. 

The  USGSA  (7  U.S.C.  87f-l)  requires 
the  registration  of  all  persons  engaged  in 
the  business  of  buying  grain  for  sale  in 
foreign  commerce.  In  addition,  those 
individuals  who  handle,  weigh,  or 
transport  grain  for  sale  in  foreign 
commerce  must  also  register.  The 
USGSA  regulations  (7  CFR  800.30) 
define  a  foreign  commerce  grain 
business  as  persons  who  regularly 
engage  in  buying  for  sale,  handling, 
weighing,  or  transporting  grain  totaling 
15,000  metric  tons  or  more  during  the 
preceding  or  current  calendar  year.  At 
present,  there  are  90  registrants 
registered  to  export  grain.  While  most  of 
the  90  registrants  are  large  businesses, 
we  assume  that  some  may  be  small. 


GIPSA  also  provides  nonmandatory 
inspection  and  weighing  services  at 
other  than  export  locations. 
Approximately  75  different  applicants 
receive  nonmandatory  inspection 
services  each  year  and  approximately  50 
different  locations  receive  track  scale 
tests  as  a  miscellaneous  service  each 
year.  While  most  of  these  applicants  are 
large  businesses,  we  assume  that  the 
proposed  increases  should  not 
significantly  affect  many  small 
businesses  requesting  these  official 
services.  Furthermore,  any  of  these 
applicants  that  wish  to  avoid  the  fee 
increase  may  do  so  by  using  an 
alternative  source  for  these  services. 
Such  a  decision  should  not  prevent  the   • 
business  from  marketing  its  product  or 
conducting  business  as  usual. 

GIPSA  has  determined  that  the  total 
cost  to  the  grain  industry  to  implement 
the  proposed  changes  will  be 
approximately  $5,266,767  per  year.  This 
represents  an  approximate  21  percent 
increase  in  revenues  or  an  average 
increase  of  6.5  cents  per  ton.  These 
calculations  are  based  on  the 
assumptions  that  the  projected  OMB 
employee  costs  for  continuisd  annual 
Federal  pay  increases  will  increase  a 
total  of  17.38  percent  fit)m  FY  2002  to 
FY  2007  and  GIPSA  will  collect  revenue 
from  a  minimum  of  80  MMT  per  year 
which  was  used  to  establish  the  tonnage 
fee. 

Most  users  of  the  official  inspection 
and  weighing  services  do  not  meet  the 
requirements  for  small  entities.  Further, 
GIPSA  is  required  by  statute  to  make 
services  available  and  to  recover,  as 
nearly  as  practicable,  the  costs  of 
providing  such  services.  Additionally, 
GIPSA  has  not  identified  any  other 
Federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  this  proposed  - 
rule.  Therefore,  Donna  Reifschneider, 
Administrator,  GIPSA,  has  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.). 

List  of  Subiects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure;  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  is  proposed  to 
be  amended  as  follows: 

PART  80a-GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Ihib.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.71  is  amended  by 
revising  paragraph  (a).  Schedule  A  and 
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Tables  1  and  2  in  Schedule  C  to  read  as       §800.71 
follows:  (a)  * 


Fee»  assessed  by  the  Service. 


Schedule  A — ^Fees  for  Official 
Inspection  and  Weighing  Services 
Performed  in  the  United  States 


Table  1  .—Fees  for  Official  Services  Perfc  rmed  at  an  Applicant's  Faciuty  in  an  Onsite  FGIS  Laboratory  ^ 


Monday  to 

Friday  (6 

a.m.  to  6 

p.m.) 


Monday  to 

Friday  (6 

p.m.  to  6 

a.m.) 


Saturday, 
Sunday, 
and  Over- 
time 2 


Holidays 


(1)  Inspection  and  Weighing  Services  Houriy  Rates  (per  sefvice  representative): 

1-year  contract  ($  per  heur)  

Noncontract  {$  per  hour)  


36.00 
64.00 


37.60 
64.00 


43.00 
64.00 


64.00 
64.00 


an  the  lowest  noncontract  houriy  rate. 


(2)  Additional  Tests  (cost  per  test,  assessed  in  addition  to  tpe  houriy  rate)  ^ 

(i)  Aflatoxin  (rapid  test  kit  method)  

(ii)  Com  oil,  protein,  and  starch  (one  or  any  combinatic^) 

(iii)  Soytiean  protein  and  oil  (one  or  both)  

(iv)  Wheat  protein  (per  test)  

(v)  Sunflower  oil  (per  test) „ -. 

(vi)  Vomitoxin  (qualitative)  

(vii)  Vomitoxin  (quantitative) 

(viii)  Waxy  com  (per  test)  

(ix)  Fees  for  other  tests  not  listed  above  will  be  based 

(x)  Other  sen/ices 

(a)  Class  Y  Weighing  (per  carrier)  

(1)  Truck/container  

(2)  Raitear x 

(3)  Barge  

(3)  Administrative  Fee  (assessed  in  addition  to  all  other  applicable  fees,  only  one  administrative  fee  will  be  assessed  wtien  inspection 
and  weighing  services  are  performed  on  the  same  carrie  ) 

(i)  Ail  outbound  earners  servk:ed  by  the  specifk:  field  offk:e  (per-metric  ton). 

(a)  League  City ^ ^ 

(b)  New  Orieans  

(c)  PoiHand ; 

(d)  Toledo  


$10.00 
2.25 
2.25 
2.25 
2.25 
12.50 
18.50 
2.25 


.30 
1.25 
2.50 


$0,167 
$0,067 
$0,136 
$0,184 


^  Fees  apply  to  original  inspection  and  weighing, 
grading,  weighing,  prior  to  k>ading  stowage  examinations. 


tion.  Travel  and  related  expenses  will  be  charged  for  servii 
^Overtime  rates  will  be  assessed  for  all  hours  in  excess 

beyond  8  hours,  or  if  requests  for  additional  shifts  exceed 
3  Appeal  and  reinspection  services  will  be  assessed  the 


reinsdection,  and  appeal  inspection  service  and  include,  but  ara^not  limited  to,  sampling, 
and  certifying  results  performed  within  25  miles  of  an  employee's  assigned  duty  sta- 
outside  25  miles  as  found  In  800.72  (a), 
of  8  consecutive  hours  that  result  from  an  applicant  scheduling  or  requesting  service 
Existing  staffing. 
I  ;ame  fee  as  the  original  inspection  service. 


ide  I 


Table  2.— Services  Performed  at  OtiIer  Than  an  Applicant's  Facility  in  an  FGIS  Laboratory.  ■•  2 


plus  an  administrative  fee  per  hundredweight)  (CWT) 
under  (i)  above,  plus): 


fa  tor) 


(1)  Original  Inspection  and  Weighing  (Class  X)  Sen/ices:  ^ '' 
(I)  Sampling  only  (use  houriy  rates  from  Table  1 
(il)  Stationary  lots  (sampling,  grade/factor,  &  checkloac^ing) 

(a)  Tmck/trailer/container  (per  carrier)  .... 

(b)  Raik:ar  (per  carrier) 

(c)  Barge  (per  earner)  

(d)  Sacked  grain  (per  hour  per  service  representative 
(iii)  Lots  sampled  online  during  loading  (sampling  char  je 

(a)  TmckArailer  container  (per  carrier)  ..., 

(b)  Raik:ar  (per  carrier) 

(c)  Barge  (per  carrier)  

(d)  Sacked  grain  (per  hour  per  service  representative  plus  an  administrative  fee  per  hundredweight)  (CWT) 
(iv)  Other  sennces: 

(a)  Submitted  sample  (per  sample — grade  and 

(b)  Warehouseman  inspectron  (per  sample)  .... 

(c)  Factor  only  (per  factor — maximum  2  factors) 

(d)  Checkloading/condition  examination  (use 
not  previously  assessed)(CWT) 

(e)  Reinspection  (grade  and  factor  only.  Sampling 
(!)  Class  X  Weighing  (per  hour  per  sen/k:e  repres  mtative) 

(v)  Additk)nal  tests  (excludes  sampling): 

(a)  Aflatoxin  (rapkj  test  kit  metfiod) 

(b)  Com  oil,  protein,  and  starch  (one  or  any  comt^nation) 

(c)  Soytiean  protein  and  oil  (one  or  both) 

(d)  Wheat  protein  (per  test) 

(e)  Sunflower  oil  (per  test)  

(0  Vomitoxin  (qualitative)  

(g)  Vomitoxin  (quantitative)  

(h)  Waxy  com  (per  test)  


hoily 


rates  from  Table  1 ,  plus  an  administrative  fee  per  hundredweight  if 
sendee  additional,  item  (i)  above) 


$20.00 

29.70 

187.50 

0.04 

12.00 

25.00 

128.10 

0.04 

12.00 

21.00 

5.70 

0.04 
13.00 
64.00 

30.00 
10.00 
10.00 
10.00 
10.00 
31.00 
38.50 
10.00 
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TABLE  2.-SERVICES  PERFORMED  AT  OTHER  THAN  AN  APPLICANrs  FACILITY  IN  AN  FGIS  LABORATORY.  i  2-Continued 

(I)  Canola  (per  test— 00  dip  test)  '  ' ~ ■ 

(j)  Pesticide  Residue  Testing: 3 1000 

(1)  Routine  Compounds  (per  sample)  

(2)  Special  Compounds  (per  service  representative)      216.00 

12)  ADDeaMnStlon°«nH'r!fl'  "°f  ^'^^t^^'^  '^"l  ^  based  on  the  lowest  noncontract  hourlyratefrom' Table  V;" '^^°° 

k;  "Ppeai  inspection  and  review  of  weighing  service: "  

(i)  Board  Appeals  and  Appeals  (grade  and  factor)  

(a)  Factor  only  (per  factor—max  2  factors) ^2.00 

(b)  Sampling  service  for  Appeals  additional  (hourly  rates  frorn  Table  1) '*^°° 

(II)  Additional  tests  (assessed  in  addition  to  all  other  applicable  fees)-  

(a)  Aflatoxin  (rapid  test  kit  method) 

(b)  Com  oil,  protein,  and  starch  (one  or  any  combination)".!" '" ^-^ 

(c)  Soybean  protein  and  oil  (one  or  both)                               ' I^^O 

(d)  Wheat  protein  (per  test) [[[] ""^.TO 

(e)  Sunflower  oil  (per  test)  .'....'.1'."..."!!. ' *       ^^-^^ 

(f)  Vomitoxin  (per  test— qualitative) ."""" ' ''^•^0 

.(g)  Vomitoxin  (per  test— quantitative)  ' ^100 

(h)  Vomitoxin  (per  test— HPLC  Board  Appeal)  ...       ^^-^ 

(i)  Pesticide  Residue  Testing:  a                                       141.00 

(1)  Routine  Compounds  (per  sample)  _ 

(2)  Special  Compounds  (per  service  representative)         " 216.00 

,n^^  rI'?^  !°'  °^'  *®f' *  T  "^*®'^  ^^^^  **"  ^  ''^^^^  °"  ^^  lowest  noncontract'houriy  ratefromf^^^^^^  "^^^ 

(III)  Review  of  weighing  (per  hour  per  service  representative)  

(3)  Stowage  examination  (service-on-request):  3  82.60 

(i)  Ship  (per  stowage  space)  (minimum  $255.00  per  ship)  .. 

(ii)  Subsequent  ship  examinations  (same  as  original)  (minimum  $l''53  00  MrshjpV ■■■- " ^1 .00 

(111)  Barge  (per  examination)  *^'" 

(iv)  All  other  earners  (per  examination)  .... '^1  00 

■— 16^ 

grad^P%7gLrpr?i ffig^lt^ge^f^^^^^^^^^^^^  iTS'^re^lZ''^'''  '%^^'^^^'^' 

"Ar^Hrt,f."rf:^'if'®^  ^""^2^^^  ^*"  ^  ^^^^9«d  '°^  service  outside  25  mfes  as  KdTn  §8M  72^1)  employees  assigned  duty  sta- 

lecte'd^Vtrrp^ifcSfhrrirrreT^^^^^  ^«  — ^  *"  Schedule^SJt  does  not  cover  what  would  have  been  col- 

'  If  "^tlhrrPHMoif  «f  thi"<L""^'  business,  1 V2  times  the  applicable  unit  fee  will  be  charged. 

rate  ofir65Xsl^lX Ihe^'sL^^^^^  '"^''"  '^  '°^*"'  '"'  '°'^'''''  ^^  '^«  ^9«-'  »^«  ^^"^^  -^^V.  "PO"  request,  be  reimbursed  at  the 


~  Table  3.— Miscellaneous  Services  ^ 

(1)  Grain  grading  seminars  (per  hour  per  service  representative)  2 

(2)  Certification  of  diverter-type  mechanical  samplers  (per  hour  per  service 'representative^' 

(3)  fapecial  weighing  services  (per  hour  per  service  representative)  2  

(i)  Scale  testing  and  certification  

(ii)  Scale  testing  and  certification  of  railroad  track  scales"."."." ' 

(iii)  Evaluation  of  weighing  and  material  handling  systems  '■ 

(IV)  NTEP  Prototype  evaluation  (other  than  Railroad  Track  Scales) " ' ■" 

(v)  NTEP  Prototype  evaluation  of  Railroad  Track  Scale  

(vii)  Mass  standards  calibration  and  reverification  ...  " 

(viii)  Special  projects  1"1."!." ' 

(4)  Foreign  travel  (per  day  per  service  representative) 

(5)  Online  customized  data  EGIS  service:  

(i)  One  data  file  per  week  for  1  year 

(ii)  One  data  file  per  month  for  1  year  !!!!!!!!!!."!!... ' 

(6)  Samples  provided  to  interested  parties  (per  sample) 

(7)  Divided-lot  certificates  (per  certificate) ""'"""". ' 

(8)  Extra  copies  of  certificates  (per  certificate) " 

(9)  Faxing  (per  page) 

(10)  Special  mailing  (actual  cost)  !"""."".."! ^ 

(11)  Preparing  certificates  onsite  or  during  other  than  nor'mai  "b"usi'n'es"s"h'o"u"rs""(u"s'e""hourty''rates'f"rom""f^^^^ 

'Any  requested  service  that  is  not  listed  will  be  perfomied  at  $64.00  per  hour  '  "^  

^^^^Regular  business  hours-Monday  through  Friday-service  provided  at  other  than  regular  hours  charged  at  the  applK^able  overtime 


$64.00 
64.00 

83.20 
83.20 
83.20 
83.20 
83.20 

500.00 
83.20 
83.20 

510.00 

500.00 
300.00 
3.00 
1.75 
1.75 
1.75 


hourty 


Schedule  C— Fees  for  FGIS 
Supervision  of  Official  Inspection  and 


Weighing  Services  Performed  by 


Delegated  States  and/or  Designated 
Agencies  in  the  United  States  ' 
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Inspection  service! ;  (bulk  or  sacked  grain) 


Table  1 


(1)  Official  sampte-lot  inspection  servk:e  (white  certificate): 

(i)  For  official  grade  and  official  factor  determinations: 

(a)  Truck  or  trailer  (per  inspection)  ^  

(b)  Boxcar  or  hopper  car  (per  inspection)  2  

(c)  Barge  (per  inspection)  ^  

(d)  Ship  (per  metric  ton)^ 

All  other  lots  (per  inspection)  2  * 

(ii)  For  offk:ial  factor  or  official  criteria  determinations: 

(a)  Factor  determination  (per  inspection)  (maximur^  2  factors)  ^ 

(b)  Official  criteria^" 

(2)  Stowage  examination  certifk:ates: 

(i)  Ship  (per  stowage  certificate)  

(ii)  Other  carriers  (per  stowage  certificate)  

(3)  Warehouseman's  sample-lot  inspection  service  (yellow 
c^ate): 

(i)  For  offk:ial  grade  and  official  factor  determination  (p^r  inspection) 
(ii)  For  official  factor  or  official  criteria  determinations: 

(a)  Factor  <letermination  (per  inspection)  (maximui^  2  factors)  ^ 

(b)  Official  criteria^'- 

(4)  Reinspection  services: 
-     (i)  Truck,  boxcar,  hopper  car,  barge,  ship,  warehouseiian's  sample-lot,  submitted  sample,  factor  detemnination,  and  all 


certificate)  or  submitted  sample  inspection  sen/ice  (pink  certifi- 


other  lots  (per  sample  inspected) 
(ii)  Official  criteria  -*  


Official  inspectk>n 

or  reinspection 

services 


$0.30 
0.95 
6.15 

0.016 
0.30 

0.20 
0.20 

3.00 
0.20 


0.30 

0.20 
0.20 


0.30 
0.20 


Note:  The  footnotes  for  table  1  are  shown  at  the  end  of  1  ible  2. 


Table  2 


Official  services  (bulk  or  sj  eked  grain) 


Official  weighing  servk»s 


(QassX) 


(Class  Y) 


Official  weighing  services: 

(i)  Truck  or  trailer  (per  canier) 

(ii)  Boxcar  or  hopper  car  (per  carrier) 

(iii)  Barge  (per  canier)  

(iv)'Ship"  

(v)  All  other  lots  (per  lot  or  part  lot)  *  . 


$0.30 

.95 

6J5 

0.016/metric  ton 

.30 


$0.20 

.25 

1.55 

12.30/ship 

.20 


^  The  fees  include  the  cost  of  supervision  functions 
gated  States  and/or  designated  agencies. 

2  A  fee  shall  be  assessed  for  each  carrier  or  sample  ii 
mine  grade. 

3  A  fee  shall  be  assessed  per  ship  regardless  of  the 
for  divided-lot  certificates. 

*  Inspection  services  for  all  other  lots  include,  but  are  no 
and  containers.  For  weighing  services,  ail  other  lots  include 

s  Fees  shall  be  assessed  for  a  maximum  of  two  factors. 
(3)(i)  above,  as  applicable,  based  on  carrier  or  type  sample 

B  Official  criteria  includes,  but  is  not  limited  to,  protein  an^ 

^A  Class  Y  ship  fee  shall  be  assessed  for  shipments  destined 


performed  by  the  Service  for  official  inspection  and  weighing  services  performed  by  dele- 
nsf^ected  if  a  combined  lot  certificate  is  issued  or  a  uniform  loading  plan  is  used  to  deter- 
nurtiber  of  lots  or  sublets  loaded  at  a  specific  service  point.  A  fee  shall  not  be  assessed 


limited  to,  sampling  service,  condition  examinations,  and  examination  of  grain  in  bins 
.  but  are  not  limited  to,  seavans,  and  inhouse  bin  transfers. 

f  more  than  two  factors  are  detemiined,  fees  are  assessed  at  rates  in  table  1  (1)(i)  or 
represented. 

oil  analyses.  A  fee  shall  be  assessed  for  each  sample  tested, 
for  domestic  martlets  only. 


§800.73    [Amended] 

3.  Section  800.73,  paragraph  (e)  is 
removed;  paragraph  (f)  is  redesignated 
as  (e);  paragraph  (g)  is  redesignated  as 
(fl. 

David  R.  Shipman, 

Acting  Administrator,  Grain  Itispection, 
Packers  and  Stockyards  Administration. 
[FRDoc.  03-28831  Filed  11-18-03;  8:45  am] 
BHJJNG  CODE  3410-EIM> 


DEPAR 
Federal 


MENT  OF  TRANSPORTATION 
Aviation  Administration 


14CFRpart71 

[Docket  Li.  FAA-2003-16342;  Airspace 
Docket  tia.  03-AAL-15] 

PropoMd  Establishment  of  Class  E 
Airspace;  Southeast,  AK 

AGENCY j  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMAf^:  This  action  proposes  to 
establisii  new  Class  E  airspace  over 


Southeast,  AK  in  support  of  a  lower 
altitude  Instrument  Flight  Rules  (IFR) 
route  structure.  The  FAA,  under  the 
Capstone  program,  is  using  technology 
developed  to  take  advantage  of  the 
benefits  of  the  Global  Positioning 
System  (GPS)  and  the  Wide  Area     . 
Augmentation  System  (WAAS)  to 
enhance  safety  for  aircreift  utilizing  IFR 
and  Visual  Flight  Rules  (VFR) 
operations.  With  the  support  of  the 
Alaska  Aviation  Industry  Council,  the 
Capstone  demonstration  program  that 
has  utilized  GPS/WAAS  technology 
successfully  in  the  Yukon-Kuskokwim 
Delta  area  is  being  extended  into 
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Southeast  Alaska.  The  Capstone 
initiative  will  establish  Special  GPS/ 
WAAS  enroute  IFR  airways  that  permit 
flight  at  significantly  lower  altitudes 
than  those  available  on  airways 
constructed  from  land  based 
Navigational  Aids  (NAVAIDS).  In 
addition,  both  Special  and  Public 
Standard  Instnunent  Approach  and 
Departure  Procedures  will  be  developed 
to/from  airports  throughout  the  region. 
The  Special  IFR  enroute  and  arrival/ 
departure  procedures  will  be  authorized 
for  specific  operators  who  have  FAA 
approved  equipment  and  training. 

Additional  Class  E  airspace  is  needed 
to  enable  operations  under  IFR  to 
support  the  Capstone  initiative. 
Specifically,  this  aetion  proposes  to 
establish  controlled  airspace  extending 
from  1,200  feet  above  ground  level 
(AGL)  upwards,  to  the  base  of  the  Class 
E  airspace  extending  upward  bom 
14,500  feet  above  the  ground,  within  an 
area  beginning  at  lat.  58°54'25.2"  N., 
long.  137°31'55.3"  W.  to  lat.  58°38'33.2'' 
N.,  long.  138°12'21.25''  W.,  thence 
southeast  along  the  offshore  airspace  12 
nautical  miles  west  of  and  parallel  to 
the  shoreline  to  the  point  of  intersection 
with  the  Alaska/Canada  Border,  thence 
along^the  Alaska/Canada  Border  to  the 
point  of  beginning  excluding  that 
airspace  designated  for  federal  airways. 
DATES:  Comments  must  be  received  on 
or  before  January  5,  2004. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16342/ 
Airspace  Docket  No.  03-AAL-15,  at  the 
beginning  of  your  conunents.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dodcets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiu-s 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Manager,  Operations 
Branch,  AAL-530,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-531.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 


telephone  niunber  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Denil.Bergt@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

Conuneiits  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiUarly  helpful  in 
,  developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16342/ Airspace 
Docket  No.  03-AAL-15."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  docimients  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  nimibers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 


NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  the  Code  of  Federal 
Regulations  (14  CFR  Part  71)  to  establish 
additional  Class  E  airspace  over 
Southeast  Alaska.  The  intended  effect  of 
this  proposal  is  to:  (1)  Provide  adequate 
controlled  airspace  for  commercial  air 
carriers  and  others  conducting 
Instrument  Flight  Rides  (IFR)  operations 
in  Southeast  Alaska,  (2)  Validate  new 
operational  procedures  and  equipment 
in  the  IFR  environment,  (3)  Provide  an 
enroute  IFR  structure  for  operations  that 
can  be  flown  safely  at  significantly 
lower  altitudes  than  those  permitted  on 
airways  based  on  land  based  NAVAIDS, 
and  (4)  Provide  IFR  access  via  Public 
and  Special  approach  and  departure 
procedures  to  airports  not  otherwise 
able  to  connect  to  the  IFR  infrastructure. 
The  Flight  Standards  Division  within 
the  Alaskan  Region  will  authorize  the 
use  of  specific  Special  procedures  for 
properly  equipped  aircraft  where  the 
flight  crews  have  received  the        ' 
appropriate  training. 

Satellite-based  navigation  and 
positioning  is  a  core  element  of  our 
National  Airspace  System  (NAS) 
modernization  plans,  and  is  critical  to 
achieving  a  seamless,  efficient  global 
aviation  system.  Over  the  period  of  the 
past  few  years,  the  Federal  Aviafion 
Administration  (FAA)  has  been  working 
with  commercial,  military,  and  general 
aviation  (GA)  users  to  develop  a  global 
satellite-based  navigation  system 
independent  of  conventional  groimd 
based  navigation  aids.  Alaska  was 
selected  to  expand  this  program  through 
a  Research  &  Development 
demonstration  program  called  Capstone. 

The  selection  of  Alaska  for  the 
demonstration  project  was  ^ 

recommended  by  the  National 
Transportation  Safety  Board  (NTSB)  in 
their  1995  "Safety  Study  of  Aviation 
Safety  in  Alaska."  In  part  this  study 
concludes: 

To4he  Federal  Aviation  Administration — 
Implement  *  *  *  a  model  program  in  the 
Arctic  and  southeast  regions  of  Alaska  to 
demonstrate  a  low  altitude  instnunent  flight 
rules  (IFR)  system  that  better  fulfills  the 
needs  of  Alaska's  air  trailsportation  system. 
The  model  program  should  include  the 
following  components: 

(1)  The  use  of  the  global  positioning  system 
(GPS)  as  a  sole  source  of  navigational 
information  for  en  route  navigation  and  for 
Donprecision  instrument  approaches  at  a 
representative  number  of  airports  where 
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iostrument  approaches  do  not  currently. exist 
*   *   *  (2)  The  use  of  satellite-based  voice 
communications  and  satellite-based.  Mode  S, 
or  VHF  data  link  (for  aircraft  position  and 
altitude)  between  aircraft  in  flight  and-air 
traffic  controllers  *   *   *  (4)  The  use  of 
currently  uncontrolled  airspace  for  IFR 
departures,  en  route  flight,  and  instrument 
approaches  in  the  demonstration  program 
region  *   *   * 

From  the  time  of  its  conception,  the 
FAA  Alaskan  Region's  Capstone 
Program  has  been  an  accelerated  effort 
to  improve  aviation  safety  and 
efficiency.  Capstone  will  further  the 
program  through  installation  of  GPS 
based  avionics  and  data  link 
communications  suites  in  most 
commercial  aircraft  serving  Southeast 
Alaska.  Up  to  200  aircraft  will  be 
equipped.  Compatible  ground  systems. 
equipment,  and  services  will  also  be 
provided.  The  name  "Capstone"  is 
derived  from  the  program's  effect  of 
drawing  and  holding  together  concepts 
and  recommendations  contained  in 
reports  from  the  Radio 
Telecommunications  Conference  of 
America  (RTCA).  the  National 
Transportation  Safety  Board  (NTSB),  the 
MITRE  Corporation's  Center  for 
Advanced  Aviation  System 
Development  (CAASD),  and  Alaskan 
aviation  industry  representatives,  hi 
addition  to  the  avionics  suites,  Capstone 
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hifcrmation  Services  (FIS)  to 
safety  and  enable 

of  new  procedures, 
he  Capstone  program,  the  FAA 
op  Area  Navigation  (RNAV) 
instrument  approach  and 
procedures  to  remote 
ties,  including  those  serviced 
es,  such  as  Angoon.  In 
the  FAA  will  develop  an 
structure  in  Southeast 
will  be  available  to  suitably 
and  trained  IFR  commercial 
ite  operators.  This  enroute 
will  provide  GPS  low  altitude 
access  existing  public  and 
ii  istrument  approach  and 
procedures  at  Ketchikan, 
Wrangell,  Petersburg,  Kake, 
Juneau.  The  minimum 
itudes  available  on  the 
of  the  Capstone  enroute  routes 

ificantly  lower  than  those 
on  the  public  Federal  Airway 

the  future,  additional  lAPs 
( insidered  for  development  for 
airports  and  waterlanes  in 
Alaska, 
piarpose  of  this  proposal  is  to 
controlled  airspace  within 
Alaska  that  is  sufficient  to 
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contain  the  new  IFR  enroute  and 
termineil  procedures  being  developed  by 
the  Capstone  program.  This  controlled 
airspace  is  needed  to  provide  air  traffic 
control  services  for  the  new  enroute  and 
terminal  public  and  special  instrument 
procedures.  If  this  action  is  adopted,  it 
will  enhance  flight  safety  by  reducing 
the  potential  for  midair  collisions, 
provide  more  accurate  aircraft 
navigation,  enable  flight  tracking  for 
ATC  and  commercial  operators,  provide 
better  communications,  enable  transfer 
of  weather  and  flight  information 
between  pilots  and  ATC,  enable 
sun'eillance  and  the  use  of  radar 
separation  standards  for  ATC  IFR 
separation  and  tracking,  and  will 
improve  access  to  airports  in  Southeast 
Alaska. 

The  proposed  new  Class  E  airspace  in 
areas  that  are  currently  Class  G  airspace 
will  have  an  impact  on  pilot's  flight 
visibility  and  cloud  avoidance 
requirements  when  flying  under  Visual 
Flight  Rules  (VFR).  during  the  day 
above  1,200  feet  AGL.  The  flight 
visibility  requirement  for  VFR 
operations  in  the  new  Class  E  airspace 
below  10,000  feet  MSL  will  increase  to 
three  (3)  statute  miles.  VFR  weather 
minimums  are  shown  in  the  following 
table  extracted  from  14  CFR  91.155 
Basic  VTR  weather  minimums: 


Basic 


VFR  Weather  Minimums 


Flight  visibility 


Distance  from  clouds 


Class  G  (Uncontrolled) 


1,200  feet  or  less  AGL,  day 

1,200  feet  or  less  AGL,  night , 

1.200  feet  or  more  and  less  than  10,000  feet  MSL,  day  . 

1,200  feet  or  more  and  less  than  10,000  feet  MSL,  night ... 

More  than  1,200  feet  AGL  and  at  or  above  10,000  feel 

MSL. 


1  statute  mile [  Clear  of  Clouds. 

3  statute  miles I  500  feet  below,  1,000  feet  above, 

1  statute  miles '  500  feet  below,  1,000  feet  above, 


2,000  feet  horizontal. 
2,000  feet  horizontal. 


3  statute  miles ;  500  feet  below,  1,000  feet  above,  2,000  feet  horizontal. 


5  statute  miles 1 ,000  feet  t)elow, 

zontal. 


1,000  feet  above,  1  statute  mile  hori- 


Class  E  (Controlled) 


Less  than  10.000  feet  MSL  ... 
At  or  above  10,000  feet  MSL 


3  statute  miles '  500  feet  below,  1,000  feet  above,  2,000  feet  horizontal. 

5  statute  miles 1,000  feet  below,  1,000  feet  above,  1  statute  mile  hori- 
zontal. 


The  area  would  be  depicted  oii 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9L,  Airspace  Designations 
and  Reporting  Points,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
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documei  t  would  be  published  . 
subsequ*  ntly  in  the  Order. 

The  F.^  has  determined  that  this 
regulation  only  involves  an 
body  of  technical 
regulatio  ns  for  which  frequent  and 

a  mendments  are  necessary  to 
operationally  current.  It, 
therefor^ — (1)  is  not  a  "significant 
action"  under  Executive 
12B66;  (2)  is  not  a  "significant 
um  ler  DOT  Regulatory  Policies 
Procedures  (44  FR  11034;  February 
and  (3)  does  not  warrant 


routine 
keep 


the:n 


regulate 
Order 
rule 
and 
26, 1979; 


preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substemtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  to  be  amended 
as  follows: 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD07-0S-147]  V 
RIN  1625-AA11 

Regulated  Navigation  Area:  Savannah 
River,  Savannah,  GA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


Paragraph  6006 
Airspace  Areas. 


En  Route  Domestic 


AAL  AK  E6    Southeast,  AK  [New] 

That  airspace  extending  upward  from 
1,200  feet  AGL  to  the  base  of  overlaying  Class 
E  airspace  above  14,500  feet  MSL,  within  an 
area  beginning  at  lat.  58°54'25.2"  N.,  long. 
137°31'55.3'' W.  to  lat.  58°38'33.2"N.,  long. 
■  138n2'21.25''  W.,  thence  southeast  along  the 
offshore  airspace  12  nautical  miles  west  of 
and  parallel  to  the  shoreline  to  the  point  of 
intersection  with  the  Alaska,  United  States/ 
Canada  Border,  thence  along  the  Alaska, 
United  States/Canada  Border  to  the  point  of 
beginning  excluding  that  airspace  designated 
for  federal  airways  and  excluding  that 
airspace  within  the  Ketchikan,  AK  Class  E5, 
the  Klawock,  AK  Class  E5,  the  Wrangell,  AK 
Class  E5,  the  PeterSjurg,  AK  Class  E5,  the 
Kake,  AK  Class  E5,  the  Sitka,  AK  Class  E5, 
and  the  Juneau,  AK  Class  E5  airspace  areas. 
***** 

Issued  in  Anchorage,  AK,  on  October  27, 
2003. 

Trent  S.  Cununiiigs, 

Manager,  Air  Traffic  Division,  Alaslcan 

Region. 

[FR  Doc.  03-28824  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulated  navigation  area  to 
improve  vessel  traffic  flow  on  the 
Savannah  River  dm-ing  Liquid  Natural 
Gas  (LNG)  tankship  transits.  Under  the 
current  regulation,  vessels  greater  than 
1600  gross  tons  are  not  permitted  within 
the  regulated  area  during  LNG  tankship 
transits  without  the  express  permission 
of  the  Captain  of  the  Port.  This  proposed 
rule  would  allow  all  vessels  greater  than 
1600  gross  tons  to  transit  the  area  during 
LNG  tankship  transits  provided  they 
come  no  closer  than  2  nautical  miles 
from  the  LNG  vessel  without  specific 
authorization  from  the  Captain  of  the 
Port. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  17,  2004. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Savaimah,  Juliette 
Gordon  Low  Federal  Building,  Suite 
1017, 100  W.  Oglethorpe,  Savannah, 
Georgia  31401.  Coast  Guard  Marine 
Safety  Office  Savannah  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket  [CGD07-03- 
147],  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Savannah,  between  7:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Lawrence 
Greene,  at  the  Marine  Safety  Office 
Savannah;  phone  (912)  652-4353 
extension  205. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-03-147], 


indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  MSO 
Savannah  (see  ADDRESSES)  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  the 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  port  of  Savannah  is  currently 
receiving  Liquid  Natural  Gas  (LNG) 
tankships,  ranging  from  two  to  eight 
vessels  per  month,  at  the  Southern  LNG 
Elba  Island  facility.  The  Coast  Guard 
currendy  has  a  regulated  navigation  area 
(RNA)  in  effect  for  LNG  tankship 
transits  which  restricts  vessel  movement 
from  Fort  Jackson,  which  is  upriver 
from  the  Elba  Island  LNG  facility,  and 
continues  down  the  length  of  the 
Savarmah  River  and  extends  offshore  to 
the  Savaimah  River  Chaimel  Entrance 
Sea  Buoy.  After  nearly  two  years  of 
experience  with  LNG  tankship  transits 
on  the  Savannah  River,  the  Coast  Guard 
is  proposing  to  change  the  current  RNA 
to  allow  vessels  of  1600  gross  tons  or 
greater  to  enter  the  RNA  during  LNG 
tankship  transits,  provided  they  come 
no  closer  than  2  nautical  miles  to  the 
LNG  tankship.  Vessels  less  than  1600 
gross  tons  will  still  be  permitted  to 
transit  the  RNA  during  LNG  tankship 
transits  provided  they  maintain  a  safe 
distance  from  transiting  LNG  tankships. 
This  proposed  rule  would  potentially 
reduce  port  congestion  during  LNG 
transits  and  decrease  delays  to  vessels, 
facilities  and  terminals  on  the  Savannah 
River.  A  safe  distance  of  two  nautical 
miles  for  vessels  1600  gross  tons  and 
greater  is  necessary  to  protect  the  safety 
of  life  and  property  on  the  navigable 
waters  from  hazards  associated  with 
LNG  activities. 

Discussion  of  Proposed  Rule 

During  the  movement  of  an  LNG 
tankship,  other  vessels  of  1600  gross 
tons  or  greater  would  be  requfred  to 
maintain  a  safe  distance  of  two  nautical 
miles  ahead  of,  or  astern  of,  the 
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transiting  LNG  tankship.  All  other 
requirements  in  the  existing  RNA 
remain  unchanged.  Except  for  a  vessel 
that  is  moored  at  a  marina,  wharf,  or 
pier,  and  remains  moored,  no  vessel 
1600  gross  tons  or  greater  could 
approach  within  two  nautical  miles  of  a 
Liquid  Natural  Gas  (LNG)  tankship  that 
is  underway  within  the  RNA  without 
the  permission  of  the  Captain  of  the  Port 
(COTP).  This  proposed  change  would 
improve  traffic  flow  on  the  Savannah 
River  by  limiting  delays  caused  by  the 
ciirrent  requirement,  which  restricts 
vessels  of  1600  gross  tons  or  greater 
from  entering  any  part  of  the  RNA 
during  the  transit  of  an  LNG  tankship. 
The  four  nautical  mile  zone  (two  miles 
upriver  and  downriver)  centered  on  a 
transiting  LNG  tankship  will  maintain 
public  and  maritime  safety  by 
minimizing  the  risk  of  collision,  allision 
or  grounding  and  the  possible  release  of 
LNG. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significcint  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Delays  for  inbound  and  outbound  traffic 
due  to  LNG  transits  will  be  minimized 
through  this  change  and  through  pre- 
transit  conferences  between  the  pilots 
and  the  Coast  Guard  Captain  of  the  Port. 
The  RNA  requirements  are  less 
burdensome  for  smaller  vessels,  which 
are  more  likely  to  be  small  entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  significant 
economic  impact  on  it,  please  submit  a 
comment  (see  ADDRESSES)  explaining 


why  you  mink  it  qualifies  and  how  and 
to  what  degree  this  rule  would 
economic  dly  affect  it. 

Assistanc ;  for  Small  Entities 

Under !  Bction  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  1  .ct  of  1996  (Pub.  L.  104-121), 
we  want  t  ]  assist  small  entities  in 
understar  ding  this  proposal  so  that  they 
could  betj  er  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  If  the 
rule  would  affect  your  small  business 
and  you  l^ve  questions  concerning  its 
provisioni  or  options  for  compliance, 
please  coatact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
Small  buanesses  may  also  send 
comments  on  the  actions  of  Federal 
employee^  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulation  s  to  the  Small  Business  and 
Agricultu  e  Regulatory  Enforcement 
Ombudsn  an  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  ai  nually  and  rates  each  agency's 
responsiv  mess  to  small  business.  If  you 
wish  to  c(  mment  on  actions  by 
employee  5  of  the  Coast  Guard,  call  1- 
888-REG|FAIR  (1-888-734-3247). 

Collectioi  of  Information 

This  ru  e  calls  for  no  new  collection 
of  informi  ition  under  the  Paperwork 
Reductioi  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalis  n 

A  rule  1  las  implications  for  federalism 
under  Ex«  cutive  Order  13132, 
Federalisi  n,  if  it  has  a  substantial  direct 
effect  on  I  Itate  or  local  governments  and 
would  eit  ler  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
complian  ;e  on  them.  We  have  analyzed 
this  rule  i  inder  that  Order  and  have 
determine  d  that  it  does  not  have 
implicatii  ms  for  federalism. 

Uniimdei  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  distietionary  regulatory  actions.  In 
particulai,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate!  or  by  the  private  sector  of 
$100,000]000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  Such  an  expenditiue,  we  do 
discuss  tl  ,e  effects  of  this  rule  elsewhere 
in  this  pr  iamble 

Taking  of  Private  Property 

This  ru  e  would  not  effect  a  taking  of 
private  pi  operty  or  otherwise  have 
taking  im  plications  imder  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to~ 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  "Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£Gects 

We  have  analyzed  this  rule  under 
Executive  Orderl3211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regidatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
imder  figure  2-1,  paragraph  (34)(g),  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation.  . 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping   « 
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requirements,  Safety  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g). 
6.04-1,  6.04-6,  and  160.5;  Pub.  L.  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

2.  In  §  165.756,  paragraph  (d){l)(i)  is 
revised  to  read  as  follows: 

§  1 65.756    Regulated  Navigation  Area; 
Savanah  River,  Georgia. 

***** 

(d)  *   *   * 

(1)  *   *   * 

(i)  Except  for  a  vessel  that  is  moored 
at  a  marina,  wharf,  or  pier,  and  remains 
moored,  no  vessel  1600  gross  tons  or 
greater  may  approach  within  two 
nautical  miles  of  an  LNG  tankship  that 
is  underway  within  the  RNA  without 
the  permission  of  the  Captain  of  the  Port 
(COTP). 


Dated:  October  28,  2003. 
H.E.  Johnson, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  03-28813  Filed  11-18-03;  8:45  am) 

BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001-0005,  MT-001-0006;  FRL-7588-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Thompson  Falls  PM 10 
Nonattainment  Area  Control  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  Governor  of 
Montana  on  June  26,  1997,  and  June  13, 
2000.  (Portions  of  the  Jime  26, 1997, 
submittal  were  withdrawn  by  the 
Governor  of  Montana  on  February  8, 
1999.)  These  revisions  contain  an 
inventory  of  emissions  for  Thompson 
Falls  and  establish  and  require 
continuation  of  all  control  measures 
adopted  and  implemented  for 
reductions  of  particulate  matter  with  an 


aerodynamic  diameter  less  than  or  equal 
to  10  micrometers  (PMio)  in  order  to 
attain  the  PMio  National  Ambient  Air 
Quality  Standards  (NAAQS)  in 
Thompson  Falls.  Using  the  PMio  clean 
data  areas  approach,  we  propose  to 
approve  the  control  measures  and  the 
emissions  inventory  that  were 
submitted  as  part  of  the  PMio 
nonattainment  area  SIP  for  Thompson 
Falls.  Also,  we  will  be  taking  action  on 
other  portions  of  the  June  26, 1997,  and 
June  13,  2000,  submittals  at  a  later  time. 
We  are  acting  imder  section  110  of  the 
Clean  Air  Act  (CAA  or  Act)  for  this 
proposed  approval. 
DATES:  Written  comments  must  be 
received  on  or  before  December  19, 
2003. 

ADDRESSES:  Written  comments  may  be  . 
submitted  by  mail  to  Richard  R.  Long, 
Director,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  Environmental 
Protection  Agency  (EPA),  Region  8,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466.  Comments  may  also  be 
submitted  electronically,  or  through 
hand  delivery/courier.  Please  follow  the 
detailed  instructions  described  in  (Part 
(I)(B)(l)(i)  through  (iii))  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dygowski,  EPA  Region  8,  999 
18th  Street,  Suite  300.  MS  8P-AR, 
Denver,  CO  80202,  303-312-6144,  e- 
mail  dygowski.IaureI@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  me  for  this  action 
under  MT-001-0005,  MT-001-0006. 
The  official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  and  Radiation 
Program,  EPA  Region  8,  999  18th  Street, 
Suite  300,  Denver,  CO.  EPA  requests 
that  if  at  all  possible,  you  contact  the 
contact  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
schedule  your  inspection.  You  may 


view  the  public  rulemaking  file  at  the 
Regional  Office  Monday  through  Friday, 
8  a.m.  to  4  p.m.,  excluding  Federal 
holidays. 

2.  Copies  of  the  State  submittal  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
Copies  of  the  State  documents  relevant 
to  this  action  are  also  available  for 
public  inspection  at  the  Montana 
Department  of  Environmental  Quality, 
Air  and  Waste  Management  Bureau. 
1520  E.  6th  Avenue,  Helena,  Montana 
59620. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on.  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material.  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  MT-001-0005, 
Mt-001-0006  "  in  the  subject  line  on  the 
first  page  of  yoiu:  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close.of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
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comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that'you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part.of  the  comment  that 
is  placed  in  the  ofBcial  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail).  Please  send  any 
comments  simultaneously  to 
long.richard@epa.gov  and 
dygowski.laurel@epa.gov  and  include 
^e  text  "Public  comment  on  proposed 
rulemaking  MT-001-0005.  MT-001- 
0006"  in  the  subject  lirie.  EPA's  e-maii 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  without  going  through 
"Regulations.gov"  (see  below),  EPA's  e- 
mail  system  will  automatically  captiire 
your  e-mail  address.  E-mail  addresses 
that  are  automatically  captured  by 
EPA's  e-mail  system  are  included  as 
part  of  the  comment  that  is  placed  in  the 
official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  click 
on  the  button  "TO  SEARCH  FOR 
REGULATIONS  CLICK  HERE,"  and 
select  Environmental  Protection  Agency 
as  the  Agency  name  to  search  on.  The 
list  of  current  EPA  actions  available  for 
-  comment  will  be  listed.  Please  follow 
the  online  instructions  for  submitting 
comments.  The  system  is  an' 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  imless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Richard  R.  Long,  Director,  Air  and 
Radiation  Program,  Mailcode  8P-AR, 
Environmental  Protection  Agency 
(EPA),  Region  8. 999  18th  Street.  Suite 


300,  Denver,  Colorado  80202-2466. 
Please  include  the  text  "Public 
comraen  on  proposed  rulemaking  MT- 
001-000  >.  MT-001-0006  "  in  the  subject 
line  on  tl  le  first  page  of  your  comment. 

3.  By  f  and  Delivery  or  Courier. 
Deliver  y  our  conmients  to:  Richard  R. 
Long,  Dii  ector.  Air  and  Radiation 
Program,  Mailcode  8P-AR, 
Environi  lental  Protection  Agency 
(EPA),  Ri  (gion  8,  999  18th  Street,  Suite 
300,  Den  /er,  Colorado  80202-2466. 
Such  del  veries  are  only  accepted 
Monday  brough  Friday,  8  a.m.  to  4:55 
p.m.,  excluding  Federal  holidays. 

C.  How  i  hould  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  t«  I  EPA  as  CBI  by  marking  any 
part  or  ai  I  of  that  information  as  CBI  (if 
you  subi  Jit  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  ai  d  then  identify  electronically 
within  tl  e  disk  or  CD-ROM  the  specific 
informal  on  that  is  CBI).  Information  so 
marked  \  /ill  not  be  disclosed  except  in 
accordac  ce  with  procedures  set  forth  in 
40  CFR  t  art  2. 

In  add  tion  to  one  complete  version  of 
the  comi  lent  that  includes  any 
informal  on  claimed  as  CBI,  a  copy  of 
the  comi  lent  that  does  not  contain  the 
informat  on  claimed  as  CBI  rauSt  be 
submitte  i  for  inclusion  in  the  official 
public  r«  gional  rulemaking  file.  If  you 
submit  t  le  copy  that  does  not  contain 
CBI  on  d  sk  or  CD-ROM,  mark  the 
outside  (  f  the  disk  or  CD-ROM  clearly 
that  it  dc  es  not  contain  CBI.  Information 
not  marh  ed  as  CBI  will  be  included  in 
the  publ  c  file  and  available  for  public 
inspectii  n  without  prior  notice.  If  you   ' 
have  anj  questions  about  CBI  or  the 
procedu)  es  for  claiming  CBI,  please 
consult  trie  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Com,  nents  for  EPA? 

You  m  ay  find  the  following 
suggestidns  helpful  for  preparing  your 
commen  ;s: 

1.  Exp  ain  your  views  as  clearly  as 
possible 

2.  Desi  :ribe  any  assumptions  that  you 
used. 

3.  Pro  ide  any  technical  information 
and/or  cnta  you  used  that  support  your 
views. 

4.  If  yiu  estimate  potential  burden  or 
costs,  ex  jlain  how  you  arrived  at  your 
estimate 

5.  Pro'  ide  specific  examples  to 
illustrat(  your  concerns. 

6.  Off«  r  alternatives. 


7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  woidd  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
conunents. 

n.  Summary  of  SIP  Revision 

A.  Background 

The  Thompson  Falls  area  was 
designated  nonattainment  for  PMio  and 
classified  as  moderate  under  section 
107(d)(3)  of  the  Qean  Air  Act  on 
December  21, 1993.^  See  57  FR  43846 
(September  22, 1992),  58  FR  67334 
(December  21, 1993)  and  40  CFR  81.327 
(Scmders  County  (part)).  The  Thompson  . 
Falls  designation  became  effective  on 
January  20, 1994.  The  air  quality 
planning  requirements  for  moderate 
PMio  nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  title  I  of  the  Act. 
Subpart  1  applies  to  nonattainment 
areas  generally  and  subpart  4  applies  to 
PMio  nonattainment  areas.  At  times, 
subpart  1  and  subpart  4  overlap  or 
conflict.  We  have  attempted  to  clarify 
the  relationship  among  these  provisions 
in  guidance  entitled  the  "General 
Preamble"  (see  57  FR  13498,  April  16, 
1992,  and  57  FR  18070,  April  28, 1992) 
and,  as  appropriate,  in  today's  notice. 

B.  What  Requirements  Do  States  Need 
To  Follow  irrDeveloping  PAfio 
Nonattainment  Area  SIPs? 

Our  "General  Preamble"  describes  our 
preliminary  views  on  how  we  will 
review  SIPs  and  SIP  revisions  submitted 
under  title  I  of  the  Act,  including  State- 
submitted  SIPs  for  moderate  PMio 
nonattainment  areas  (see  generally  57 
FR  13498,  April  16,  1992,  and  57  FR 
18070,  April  28, 1992).  In  this 
document,  we  are  applying  oiu- 
interpretations  considering  the  specific 
factual  issues  presented. 

A  State  containing  a  moderate  PMio 
nonattainment  area  designated  after  the 
1990  Amendments  is  normally  required 
to  submit  several  provisions  within  18  ~ 
months  of  the  effective  date  of  the 
designation.  These  provisions  were  due 
for  the  Thompson  Falls  area  by  July  20, 
1995.  They  include  an  emissions 
inventory,  control  measures,  an 
attainment  demonstration,  quantitative 


'  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  See  Public  Law 
101-549. 104  Stat.  2399.  References  herein  are  to 
the  Clean  Air  Act,  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C.  7401,  et  seq.   « 
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milestones  for  reasonable  further 
progress  (RFP),  and  contingency 
measures.  Requirements  for  the  control 
measures  include:  Provisions  to  assure 
that  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technologies  (RACT), 
shall  be  implemented  no  later  than  four 
years  after  designation,  which  was 
January  20,  1998,  for  Thompson  Falls. 
However,  under  the  PMio  clean  data 
areas  approach  that  we  are  proposing  to 
use  here,  we  are  only  proposing  to 
require  the  control  measures  (including 
the  provisions  for  enforcing  those 
measures)  and  the  emissions  inventory 
for  Thompson  Falls. 

1.  Clean  Data  Areas  Approach 

The  clean  data  areas  approach  applies 
EPA's  clean  data  policy  concept,  already 
in  place  for  ozone  nonattainment  areas  2, 
to  selected  PMio  nonattainment  areas  in 
order  to  approve  control  measiares  for 
these  areas  into  the  SIP.  The  approach 
only  applies  to  PMio  areas  with  simple 
PMio  source  problems,  such  as 
residential  wood  combustion  and 
fugitive  dust  problems.  If  an  area  meets 
the  following  requirements,  the  state 
will  no  longer  be  required  to  develop  an 
attainment  demonstration,  contingency 
measures  or  a  RFP  demonstration.  The 
area  must  meet  the  following 
requirements: 

(a)  The  area  must  be  attaining  the 
PMio  NAAQS  with  the  three  most  recent 
years  of  quahty-assiu«d  air  quality  data. 

(b)  The  state  must  continue  to  operate 
an  appropriate  PMio  air  quality 
monitoring  network,  in  accordance  with 
40  CFR  part  58,  in  order  to  verify  the 
attainment  status  of  the  area. 

(c)  The  control  measures  for  the  area, 
which  were  responsible  for  bringing  the 
area  into  attainment,  must  be  approved 
by  EPA  as  meeting  the  CAA- 
requirements  for  RACM/RACT. 

(d)  A  PMio  emissions  inventory  must 
be  completed  for  the  area. 

m.  Analysis  of  Requirements  To  Use 
Clean  Data  Areas  Approach 

A.  Attainment  of  the  PMio  NAAQS 

Whether  an  area  has  attained  the  PMio 
NAAQS  is  based  exclusively  upon 
measured  air  quality  levels  over  the 
most  recent  and  complete  three  calendar 
year  period.  See  40  CFR  part  50  and  40 
CFR  50,  appendix  K.  On  November  1, 
2001  (66  FR  55102),  we  published  a 


^  See  memorandum  from  John  Seitz,  Director, 
Office  of  Air  Quality  Planning  and  Standards 
(OAQPS)  to  Regional  Division  Directors  entitled 
"Reasonable  Further  Progress,  Attainment 
Demonstration,  and  Related  Requirements  for 
Ozone  Nonattainment  Areas  Meeting  the  Ozone 
National  Ambient  Air  Quality  Standard,"  May  10 
1995. 


final  rulemaking  action  declaring  that 
the  Thompson  Falls  PMio 
nonattainment  area  was  in  attainment  of 
the  PMio  standard  based  on  1998-2000 
monitoring  data  and  that  the  area  had 
attained  the  standard  by  its  attainment 
date.  The  applicable  attainment  date  as 
required  by  the  CAA  for  Thompson 
Falls  was  December  31,  2000.  If  you 
wish  to  obtain  more  information 
regarding  our  attainment  determination, 
please  see  our  November  1,  2001, 
Federal  Register  document. 

To  use  the  PMio  clean  data  areas 
approach,  an  area  must  be  attaining 
with  the  three  most  recent  years  of 
quality  assured  data  at  the  time  of  the 
proposed  notice.  In  this  case,  the  three 
most  recent  years  are  2000-2002.  During 
the  2000-2002  period,  data  was 
collected  at  the  Thompson  Falls  High 
School  station  (AQS  identification  #30- 
089-0007).  The  regulatory  requirement 
for  data  capture  in  40  CFR  part  50, 
Appendix  K,  is  75  percent  on  a 
quarterly  basis.  The  2000-2002 
monitoring  data  shows  no  exceedances 
of  either  the  24-hour  or  annual  PMio 
NAAQS  during  this  period,  and  data 
capture  met  the  75  percent  criterion 
with  the  exception  of  two  quarters.  Data 
capture  was  73  percent  during  the  third 
quarter  of  2000  and  71  percent  during 
the  fourth  quarter  of  2001.  According  to 
the  "Guideline  on  Exceptions  to  Data 
Requirements  for  Determining 
Attainment  of  Particulate  Matter 
Standards"  (see  EPA  document  #405-/ 
4-87-005,  April  1987),  when  data 
capture  is  at  least  50  percent  but  less 
than  75  percent,  data  may  be  substituted 
for  the  missing  data.  Per  the  above- 
referenced  guideline,  monitoring  data 
from  the  same  quarter  in  any  one  of  the 
years  use  to  determine  attainment  may 
be  substituted  for  missing  PMio  data. 
The  maximum  PMio  value  that  was 
observed  in  that  quarter  over  the  last 
three  years  is  substituted  for  missing 
scheduled  sampling  days.  When  we 
apply  data  substitution  per  the  above- 
referenced  guideline,  we  find  no 
exceedances  of  the  24-hour  or  annual 
PMio  NAAQS  for  the  2000-2002  period. 

B.  Continued  Operation  of  PMio 
Monitoring  Network 

The  Montana  Department  of 
Environmental  Quality  (MDEQ)  will 
continue  to  operate  its  PMio  air  quality 
monitoring  network  in  accordance  with 
40  CFR  part  58,  in  order  to  verify  the 
attainment  status  of  the  area.  We 
approved  Montana's  state-wide  air 
quality  monitoring  program  on  March  9, 
1981  (see  46  FR  15686).  This  approval 
established  the  state  and  local  air 
monitoring  station  (SLAMS)  network, 
the  maintenance  requirements  for  the 


monitoring  stations,  and  the  method  of 
data  reporting  and  annual  review  for  the 
stations.  The  stations  are  to  monitor 
ambient  levels  of  criteria  pollutants  (for 
which  NAAQS  have  been  established). 
All  SLAMS  are  to  be  operated  in 
accordance  with  the  criteria  established 
in  40  CFR  58,  subpart  B.  and  are  to  be 
sited  according  to  40  CFR  58,  appendix 
E.  Reference  or  equivalent  monitors  are 
to  be  used  as  defined  in  40  CFR  50.1 
and  the  quality  assurance  procedures 
are  to  be  followed  as  outlined  in  40  CFR 
58,  appendix  A.  On  December  21,  1993 
(see  58  FR  67324),  we  approved 
revisions  to  the  state-wide  monitoring 
SIP  to  update  the  existing  monitoring 
SIP.  " 

Monitoring  in  Thompson  Falls  for 
PMio  is  currently  performed  at  the 
Thompson  Falls  High  School  station 
(AQS  identification  #30-089-0007). 
EPA  Region  VIII  conducts  periodic 
reviews  of  Montana's  ambient  air 
network,  which  includes  the  Thompson 
Falls  site.  Based  on  these  reviews,  our 
monitoring  staff  has  approved  this 
monitoring  station. 

C.  Control  Measure  Requirements 

The  moderate  PMio  nonattainment 
areas,  designated  after  the  1990 
Amendments,  must  submit  provisions 
to  ensure  that  RACM  is  implemented  no 
later  than  4  years  after  designation, 
which  was  January  20, 1998  for 
Thompson  Falls  (see  sections  172(c)(1) 
and  189(a)(1)(C)).  The  General  Preamble 
contains  a  detailed  discussion  of  our 
interpretation  of  the  RACM 
requirements  (see  57  FR  13539-13545 
and  13560-13561). 

The  State  should  identify  available 
control  measures  to  make  siue  they  are 
reasonable  and  that  they  meet  the  area's 
attainment  needs,  (see  57  FR  13540- 
13544).  A  State  may  reject  an  available 
control  measure  if  it  is  technologically 
infeasible  or  unreasonably  expensive.  In 
addition,  RACM  doesn't  require  controls 
oh  emissions  ft-om  sources  that  are 
insignificant  {de  minimis)  and  doesn't 
require  an  area  to  use  all  available 
control  measures  if  it  demonstrates 
timely  attainment  and  if  using 
additional  controls  wouldn't  expedite 
attainment. 

Thompson  Falls  Control  Measures 

Montana's  SIP  revisions  for 
Thompson  Falls  contain  control 
measures  for  sources  of  re-entrained 
fugitive  dust  that  were  adopted  on  June 
24,  1997,  and  are  peut  of  a  maintenance 
agreement  between  the  city  of 
Thompson  Falls,  the  Montana 
Department  of  Transportation  (MDT) 
and  the  MDEQ.  The  maintenance 
agreement  is  applicable  inside  the 
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Thompson  Falls  PMio  nonattainment 
area,  which  encompasses  the  majority  of 
the  city.  Per  the  maintenance  agreement, 
street  sweeping  is  the  primary  PMk) 
control  strategy,  as  Thompson  Falls 
experiences  high  concentrations  of  PMiu 
during  the  late  winter  and  early  spring. 
The  maintenance  agreement  also 
specifies  the  type  of  sanding  or  chip  seal 
material  that  may  be  used  by  the  MDT 
and  the  city  of  Thompson  Falls  on 
paved  roads  and  parking  lots,  and 
includes  provisions  for  the  paving  of 
parking  lots,  alleys  and  unpaved  roads 
within  the  Thompson  Falls  central 
business  dustrict. 

Street  Sweeping  Requirements.  The 
MDT4s  responsible  for  approximately 
4.83  km  of  street  sweeping  on  Highway 
200  from  the  western  limits  of  the  PMio 
nonattainment  ared  boundary  through 
the  city  to  the  Harvest  Food  store  east 
of  town.  The  city  of  Thompson  Falls  is 
responsible  for  street  sweeping  5.8  km 
of  local  priority  routes  as  listed  below. 

City  Street  Sweeping  Priority 
Routes 


Route 


Approximate  length 
(in  miles) 


^                                        ■       ., 

Golf  from  City  Shop  to 

.20 

Haley. 

Haley  ftom  Golf  to  Ferry 

.85 

Bus  Loop  at  Jr.  High  

.20 

Ferry  from  Jr.  High  to 

.25 

Preston. 

Preston  from  Ferry  to 

.15 

East  Crossing  and 

-' 

East  Crossing  from     - 

Preston  to  Main. 

Preston  from  East 

.20 

Crossing  to  Clay. 

- 

Clay  from  Preston  to  5th 

.40 

West  Crossing  from 

.15 

Main  to  Gallatin. 

Washington  from  Pres- 

.35 

ton  to  4th. 

Spmce  from  Preston  to 

.35 

3fd. 

Gallatin  from  Preston  to 

.25 

3rd. 

Jefferson  from  Preston 

.25 

to  3rd. 

Total  

3.6  miles  =  5.8  km 

During  winter  months,  the  MDT  is 
required  to  commence  street  sweeping 
on  Highway  200  on  the  first  business 
day  that  the  highway  becomes 
temporarily  or  permanently  ice- free  and 
the  temperatures  eu-e  expected  to  remain 
above  35°  F  for  a  24-hour  period.  Unless 
interrupted  by  additional  snowfall  or 
temperatures  below  35°  F,  the  MDT  is 
required  to  have  Highway  200  swept 
clean  within  two  business  days.  Diuing 
winter  months,  the  city  of  Thompson 
Falls  is  required  to  commence' street 
sweeping  on  priority  routes  on  the  first 


business  day  that  the  highway  becomes 
temporal  ily  or  permanently  ice-firee  and 
the  temp  sratures  are  expected  to  remain 
above  35 '  F  for  a  24-hour  period.  Unless 
interrupt  ad  by  additional  snowfall  or 
temperat  tires  below  35°  F,  the  city  of 
Thomps(  n  Falls  is  required  to  have 
priority  i  outes  swept  clean  within  four 
business  days.  During  summer  months, 
priority  i  outes  and  Highway  200  will  be 
swept  oi  an  as  needed  basis.  In  the 
event  thi  t  a  PMio  exceedance  occurs 
within  tl  e  Thompson  Falls 
nonattaii  iment  area,  the  maintenance 
agreemei  it  includes  contingency 
measiuei  that  will  remain  in  effect  until 
such  tim  3  as  the  SIP  control  measures 
are  revis  (d  and  approved  by  EPA.  In  the 
event  of  i  PMio  exceedance,  the  city  of 
Thompsi  (n  Falls  shall  increase  its 
frequenc  y  of  street  sweeping  on  priority 
routes  fr  )m  four  business  days  to  two 
business  days  and  the  MDT  shall 
increase  its  street  sweeping  frequency 
on  Highi  nay  200  from  two  business  days 
to  one  h\  isiness  day. 

Both  t  le  city  of  Thompson  Falls  and 
the  MDT  will  only  apply  sanding  or 
chip  sea  material  on  paved  roads  and 
parking  ots  that  has  a  durability  of 
greater  t  lan  or  equal  to  9  as  defined  by 
the  Mon  ana  Modified  L.A.  Abrasion 
test.  The  sanding  or  chip  seal  material 
will  havi  I  a  material  content  smaller 
than  2O0  mesh  that  does  not  exceed  4.0 
percent  ( iven  dry  weight  as  determined 
by  a  Stan  dard  wet  sieving  method. 

Other  Requirements.  The 
mainten  ince  agreement  also  includes 
provisio  is  for  the  paving  of  streets  and 
parking  ots.  Within  the  central  business 
district  c  f  Thompson  Falls,  the  city  of 
Thomps  )n  Falls  may  not  construct  any 
new  stre  3t  or  road  unless  it  is  paved  or 
construe  t  any  new  parking  lot  with  a 
capacity  greater  than  1 5  vehicles  or 
more  ths  n  50  vehicles/day  turnover 
unless  tl  .6  parking  lot  is  paved. 

The  T  lompson  Falls  nonattainment 
area  doe  i  include  significant  emissions 
ft-om  po;  nt  sources;  however7the  MDEQ 
chose  nc  t  to  implement  any  RACT 
measure  5  at  these  sources  and  to  focus 
on  redu(  ing  emissions  from  area 
sources.  This  approach  is  allowed  under 
the  Clea  i  Air  Act  due  to  the  fact  that 
Montani  has  demonstrated  that 
Thomps  Dn  Falls  did  not  need  to 
implement  RACT  for  point  sources  in 
order  to  attain  the  24-hour  PMio 
standarc ;  the  implemented  control 
measure  3  (RACM)  were  enough  to  bring 
the  area  into  attainment.  See  57  FR 
13541  o  the  General  Preamble. 

We  ha  ve  reviewed  the  State's 
docume  itation  and  have  concluded  that 
it  adequ  itely  justifies  the  control 
measure^  that  are  being  used.  The 
implementation  of  Montana's  PMio 


nonattainment  plan  for  Thompson  Falls 
resulted  in  the  attainment  of  the  PMio 
NAAQS.  The  Thompson  Falls  control 
plan  was  adopted  on  June  24, 1997,  and 
implemented  by  the  applicable 
implementation  date  of  January  20, 
1998,  specified  by  the  CAA.  We  are 
approving  the  Thompson  Falls  PMio 
plan  control  strategies  as  satisfying  the 
RACM  requirement. 

As  required  under  the  CAA,  all 
measures  in  the  SIP  must  be  enforceable 
bv  EPA  and  the  State  (see  sections 
172(c)(6)  and  110(a)(2)(A)  of  the  Act  and 
57  FR  13556).  Our  criteria  addressing 
the  enforceability  of  SIPs  and  SIP 
revisions  were  stated  in  a  September  23, 
1987,  memorandum  (with  attachments) 
from  J.  Craig  Potter,  Assistant 
Administrator  for  Air  and  Radiation,  et 
al.  (see  57  FR  13541).  Nonattainment^ 
area  plan  provisions  also  must  contain 
a  program  to  provide  for  enforcement  of 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)  of  the 
Act).  When  a  State  relies  on  a  local 
government  for  the  implementation  of 
any  SIP  provision,  the  State  is 
responsible  for  ensuring  adequate 
implementation  of  the  provision.  See 
section  110(a)(2)(E)  of  the  Act. 

The  maintenance  agreement  between 
the  city  of  Thompson  Falls,  the  MDT 
and  the  MDEQ  provides  new 
requirements  for  street  sweeping, 
determines  the  type  of  sanding  or  chip 
seal  material  that  can  be  used  on  paved 
roads  and  parking  lots  and  specifies 
requirements  for  the  paving  of  new 
streets,  roads  or  parking  lots  within  the 
Thompson  Falls  central  business 
district.  In  order  to  make  these 
requirements  an  enforceable  part  of  the 
Thompson  Falls  PMio  SEP,  the  State 
adopted  and  incorporated  the 
maintenance  agreement  requirements  in 
a  Board  Order  to  be  approved  as  part  of 
the  State  of  Montana  Air  Quality 
Control  Implementation  Plan.  We  have 
reviewed  the  maintenance  agreement  for 
enforceability  and  determined  that  it 
meets  all  the  criteria  included  in  the 
September  23, 1987,  Potter 
Memorandum. 

'-  The  MDEQ  has  the  authority  to 
implement  and  enforce  the  maintenance 
agreement  adopted  by  the  Montana 
Board  of  Environmental  Review 
(MBER).  Any  failure  by  the  city  or  the 
Montana  Department  of  Transportation 
to  perform  their  specific  obligations 
under  this  agreement  would  warrant 
enforcement  by  MDEQ. 

The  State  also  submitted  a  State 
Attorney  General's  opinion  interpreting 
the  authority  of  MDEQ  to  enforce  any 
State  and  local  air  quality  provisions  if 
a  local  air  quality  program  fails  to  do  so. 
In  practice,  MB^  issues  a  board  order 
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when  it  approves  a  local  program  or 
amendments  to  a  program.  Since  the 
Montana  Clean  Air  Act  (MCAA) 
authorizes  MDEQ  to  enforce  board 
orders  issued  by  MBER,  MDEQ  has  the 
authority  to  assume  jurisdiction  over, 
and  implement,  an  approved  local 
program.  However,  the  MCAA  also 
requires  a  hearing  before  MBER  before 
such  an  assumption  of  jurisdiction  and 
authority  can  be  taken. 

D.  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  MDEQ 
submitted  an  emissions  inventory  for 
Thompson  Falls  on  Jime  26, 1997, 
withdrew  that  inventory  on  February 
28,  1999,  and  resubmitted  it  with 
revisions  on  June  13,  2000. 

MDEQ  chose  July  1990  through  June 
1991  as  the  Thompson  Falls  base  year 
inventory  of  PMio  emissions.  The 
results  of  the  emissions  inventory 
indicate  that  area  sources  contribute 
approximately  77  percent  of  the  total 
emissions  for  the  area,  of  which  re- 
entrained  road  dust  (from  paved  roads) 
contributes  approximately  59  percent 
and  woodbuming  contributes 
approximately  14.4  percent.  Stationary 
sources  accoimted  for  23  percent  of  the 
emissions  inventory  (this  figiu-e 
includes  2.8  percent  for  industrial  road 
dust).3 

EPA  is  proposing  to  approve  the 
emission  inventory  for  Thompson  Falls 
because  it  is  accurate  and 
comprehensive,  and  consistent  with  the 
requirements  of  sections  172(c)(3)  and 
110(a)(2)(K)ofdieAct.4 

In  addition  to  the  above  requirements 
for  the  use  of  the  clean  data  areas 
approach,  any  requirements  that  are 
dependent  solely  on  designation  or 
classification,  such  as  new  source 
review  (NSR)  and  RACM/RACT,  will 
remain  in  effect.  New  source  review 
requirements  have  been  approved  as 
part  of  the  Administrative  Rules  of 
Montana,  title  17,  chapter  8, 
subchapters  8  and  9  and  were  approved 


^  Emissions  from  Conoco  Inc.  were  not  included 
in  the  Thompson  Falls  emissions  inventory  even 
though  Conoco  is  inside  the  emissions  inventory 
boundary.  Conoco  operates  an  unloading  facility  in- 
Thompson  Falls;  this  is  a  minor  source  (emissions 
are  less  than  100  tons  per  year  for  any  one 
pollutant)  with  a  state-issued  pennit.  Actual  PMio 
emissions  from  this  source  are  very  low  as  most  of 
the  emissions  are  volatile  organic  compounds 
(VOCs). 

••  EPA  issued  guidance  on  PMm  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  is  consistent  with  the  revised  Act. 


as  part  of  the  SIP  on  August  13,  2001 
(see  66  FR  42427).  New  source  review 
requirements  that  were  approved  into 
the  SIP  will  continue  to  be  in  effect. 
However,  the  requirements  under  CAA 
section  172(c)  for  developing  attaiimient 
demonstrations,  RFP  demonstrations, 
and  contingency  measures  are  waived 
due  to  the  fact  that  the  areas  which  are 
eligible  under  this  approach  have 
already  attained  the  PMio  NAAQS  and 
have  met  RFP.  Any  sanctions  clocks  that 
may  be  running  for  an  area  due  to 
failure  to  submit,  or  disapproval  of.  any 
attainment  demonstration,  RFP  or 
contingency  measure  requirements,  are 
stopped.  In  addition,  areas  are  still 
required  to  demonstrate  transportation 
conformity  using  the  build/no-build 
test,  or  the  no-greater-than-1990  test. 
The  emissions  budget  test  would  not  be 
required,  because  the  requirements  for 
an  attaimnent  demonstration  and  RFP, 
which  establish  the  budgets,  no  longer 
apply.  The  applicable  tests  for  general 
conformity  still  apply.  The  use  of  the 
clean  data  areas  approach  doesn't  act  as 
a  CAA  section  107(d)  redesignation,  but 
only  serves  to  approve  nonattainment 
area  SIPs  required  under  part  D  of  the 
CAA. 

IV.  Proposed  Action 

We  are  proposing  to  approve  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Governor  of  Montana 
on  June  26,  1997,  and  June  13,  2000. 
The  June  26, 1997,  submittal  revises  the 
SEP  by  adding  the  Thompson  Falls  Air 
Pollution  Control  Plan  and  an  emissions 
inventory  for  the  Thompson  Falls  PMio 
nonattainment  area.  On  February  28, 
1999,  the  Governor  of  Montana 
withdrew  all  chapters  of  the  Thompson 
Falls  Air  Pollution  Control  Plan 
submitted  on  June  26, 1997,  except 
chapters  45.2,  45.10.10  and  45.10.12 
and  the  emissions  inventory.  The  Jime 
13,  2000  submittal  contains  corrections 
to  chapter  45.10.10  of  the  Thompson 
Falls  Air  Pollution  Control  Plan  and  the 
emissions  inventory  submitted  on  Jime 
26,  1997.  Chapters  45.2,  45.10.10  and 
45.10.12  of  the  Thompson  Falls  Air 
Pollution  Control  Plan  include  the  PMio 
control  measures,  control  demonstration 
and  enforceability  sections  of  the  plan. 
We  are  proposing  to  approve  the 
emissions  inventory  for  Thompson  Falls 
and  chapters  45.2,  45.10.10  and 
45.10.12  of  the  Thompson  Falls  Air 
Pollution  Control  Plan  using  the  PMio 
clean  areas  data  approach. 

We  are  soliciting  public  comments  on 
the  issues  discussed  in  this  document, 
or  on  other  relevant  matters.  If  you 
submit  comments,  they  will  be 
considered  before  we  take  final  action. 
Interested  parties  may  participate  in  the 


Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  Hsted  in  the 
ADDRESSES  section  of  this  document. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  tmder  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  emy  unfunded 
mandate  or  significantly  or  imiquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
ofl995(Pub.L.  104-4). 

This  proposed  rule  adso  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism      ♦ 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  "between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 
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In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  ^VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisHes  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology'  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  12.  2003. 
Robert  E.  Roberts, 

Regional  Administrator.  Region  VIII. 

[FR  Doc.  03-28910  Filed  11-1&-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  210-4302;  FRL-758&^] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revisions  To  Update  the 
1-Hour  Ozone  Maintenance  Plan  for  the 
Reading  Area  (Berks  County) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed -rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  This 
revision  amends  Pennsylvania's  ten- 
year  plan  to  maintain  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  in  the  Reading  area  (Berks 
County).  The  maintenance  plan  is  being 
amended  to  revise  the  attainment  year 
inventories  and  motor  vehicle  emission 
budgets  using  MOBILES.  The 
contingency  measures  portion  of  the 
plan  is  also  being  amended.  This  action 
is  being  taken  under  the  Clean  Air  Act. 


Ayritten  comments  must  be 
on  or  before  December  19, 


DATES 

receivec 
2003 

AODRESUS  ES:  Written  comments  may  be 
mailed  tp  Robert  Kramer,  Chief,  Energy, 
Radiation  and  Indoor  Environment, 
Mailcodfe  3AP23,  U.S.  Environmental 
Protectiin  Agency,  Region  III,  1650 
Arch  Staset,  Philadelphia,  Pennsylvania 
19103.  dopies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  BI.  1650  Arch  Street, 
Philade!  ihia,  Pennsylvania  19103; 
andthe  1  ennsylvania  Department  of 
Environ:  nental  Protection,  Bureau  of  Air 
Quality  :ontrol,  P.O.  Box  8468,  400 
Market !  Itreet,  Harrisburg.  Pennsylvania 
17105. 

FOR  FUR  >1ER  INFORMATION  CONTACT: 
Martin  ' '.  Kotsch,  Energy,  Radiation  and 
Indoor  I  nvironment  Branch,  U.S. 
Environ  nental  Protection  Agency,  1650 
Arch  St  eet.  Mail  Code  3AP23, 
Philade  phia,  Pennsylvania  19103- 
20209,  ( J15)  814-3335,  or  by  e-mail  at 
KotscbA  Iartin@epa.gov. 
SUPPLEN  ENTARY  INFORMATION: 
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y  7, 1997  (62  FR  24826),  EPA 

Pennsylvania's  redesignation 
ind  ten  year  plan  for  continued 
maintei^ce  of  the  1-hour  ozone 
in  the  Reading  area  as  a 
to  the  Pennsylvania  SIP.  This 
maintei^nce  plan  included,  among 
MOBLLE5-based  motor 
jmissions  budgets  (MVEBs). 
0(  toberl4,  2003,  the 
1  i^ania  Departrnent  of 
Environ  mental  Protection  (DEP) 
submitt  id  a  request  that  EPA  parallel 
revisions  to  the  Pennsylvania 
lOur  ozone  maintenance  plan  for 
area, 
n^aintenance  plan  identifies  and 
the  applicable  MVEBs  for 
Reading  area  to  which  the  area's 
transpoi  tation  improvement  program 

range  transportation  plan  must 
Conformity  to  MVEBs  in  a  SIP 
transportation  activities  will 
produce  new  air  quality  violations, 
sxisting  violations,  or  delay 
^tainment  of  the  NAAQS.  The 
area  maintenance  plan 
s  and  establishes  the  applicable 
for  the  Reading  area  for  both 
organic  compounds  (VOC)  and 
oxides  (NOx),  which  are 
precursors  of  ground  level  ozone,  for  the 
,  2004,  and  2007. 
l^OBILE  model  is  an  EPA 
emissio  is  factor  model  for  estimating 
poUutic  n  from  on-road  motor  vehicles. 


tiat 


The  MOBILE  model  calculates 
emissions  of  VOCs,  NOx  and  carbon 
monoxide  (CO)  from  passenger  cars, 
motorcycles,  buses,  and  light-duty  and 
heavy-duty  trucks.  The  model  accounts 
for  the  emission  impacts  of  factors  such 
as  changes  in  vehicle  emission 
standards,  changes  in  vehicle 
populations  and  activity,  and  variation 
in  local  conditions  such  as  temperature, 
humidity,  fuel  quality,  and  air  quality 
programs.  The  MOBILE  model  is  used  to 
calculate  current  and  future  inventories 
of  motor  vehicle  emissions  at  the 
national  and  local  level.  These 
inventories  are  used  to  make  decisions 
about  air  pollution  policies  and 
programs  at  the  local.  State  and  national 
level.  MOBILE-based  inventories  are 
also  used  to  meet  the  Federal  Clean  Air 
Act's  SIP  and  transportation  conformity 
requirements. 

The  MOBILE  model  was  first 
developed  in  1978.  It  has  been  updated 
many  times  to  reflect  changes  in  the 
vehicle  fleet  and  fuels,  to  incorporate 
EPA's  growing  understanding  of  vehicle 
emissions,  and  to  cover  new  emissions 
regulations  and  modeling  needs.  EPA 
released  MOBILE6,  a  new  version  of  the 
motor  vehicle  emissions  factor  model  on 
January  29,  2002  (67  FR  4254).  Although 
some  minor  updates  were  made  in  1996 
with  the  release  of  MOBILESb, 
MOBILE6  is  the  first  major  revision  to 
MOBILE  since  MOBILES  a  was  released 
in  1993.  Beginning  in  January  of  2004, 
all  conformity  determinations  for  new 
Transportation  Improvement  Programs 
and/or  Transportation  Plans  will  be 
required  to  use  the  MOBILE6  emissions 
model  to  demonstrate  conformity. 

n.  Summary  of  the  Proposed  SIP 
Revisions  to  the  Reading  Area 
Maintenance  Plan 

A.  Revisions  to  the  Motor  Vehicle 
Emission  Budgets  (MVEBs) 

In  the  original  maintenance  plan 
approved  for  the  Reading  area  on  May 
7,  1997  (62  FR  24826),  emissions  growth 
was  projected  for  all  source  categories 
(point,  area,  and  highway  mobile) 
starting  with  the  year  that  the  area 
attained  the  NAAQS  (1992).  Those 
original  mobile  emissions  budgets  were 
projected  based  on  the  MOB1LE5 
emissions  model.  The  October  14,  2003, 
proposed  SIP  revision  amends  the 
mobile  inventories  for  the  attainment 
year  (1992)  and  the  MVEBs  for  2004  and 
2007  using  MOBILE6. 

B.  Revisions  to  the  Contingency 
Measures 

In  the  original  maintenance  plan  for 
the  Reading  area,  the  Commonwealth's 
motor  vehicle  inspection  and 
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maintenance  (I&M)  program  was 
identified  as  a  contingency  measure. 
The  October  14,  2003,  proposed  SIP 
revision  moves  the  I&M  program  from 
the  contingency  measures  portion  of  the 
plan  and  makes  it  part  of  the 
maintenance  strategy.  Improved  rule 
effectiveness  will  remain  as  a 
contingency  measiu-e  in  the 
maintenance  plan. 

m.  EPA's  Evaluation  of  the  Proposed 
Revisions  to  the  Reaiiing  Area 
Maintenance  Plan 

A.  The  Revised  Attainment  Year  (1992) 
Emission  Inventories 

The  DEP's  October  14,  2003,  proposed 
revisions  revise  the  1992  attainment 
year  motor  vehicle  emissions 
inventories  and  the  2004  and  2007 
MVEBs  using  the  MOBILES  model.  EPA 
has  articulated  its  policy  regarding  the 
use  of  MOBILES  in  SIP  development  in 
its  "Policy  Guidance  on  the  Use  of 
MOBILE6  for  SIP  Development  and 
Transportation  Conformity"  K  EPA's 
review  of  the  DEP's  October  14,  2003, 
submittal  indicates  that  it  has 
appropriately  applied  this  policy.  EPA 


policy  guidance  also  requires  the 
Commonwealth  to  consider  whether 
growth  and  control  strategy  assumptions 
for  non-motor  vehicle  sources  (i.e., 
point,  area,  and  non-road  mobile 
soiirces)  were  still  accurate  at  the  time 
the  October  14,  2003,  proposed  revision 
was  developed.  Pennsylvania-has 
reassessed  the  growth  and  control 
strategy  assumptions  for  non-motor 
vehicle  sources,  and  concluded  that 
these  assumptions  continue  to  be  valid 
for  the  1-hour  ozone  maintenance 
demonstration  for  the  Reading  area. 

Table  1  summarizes  the  MOBILE6- 
based  motor  vehicle  emissions 
inventories  in  tons  per  summer  day 
(tpd)  for  the  1992  attainment  year  in  the 
Reading  area. 

Table  1.—M0BILE6-Based  Motor 
Vehicle  Emissions  Inventories 
FOR  THE  Reading  Area 


Maintenance 

1992  Attainment  year 

area 

VOC(tpd)    !    NOx(tpd) 

Reading  

27.25 

35.57 

B.  The  Revised  Motor  Vehicle  Emissions 
Budgets  (MVEBs) 

For  the  Reading  area  maintenance 
plan,  the  MVEBs  are  the  projected  on- 
road  mobile  source  components  of  the 
2004  and  2007  maintenance  inventories. 
Table  2  below  summarizes 
Pennsylvania's  proposed  revised 
MOBILE6-based  budgets.  These  budgets 
were  developed  using  the  latest 
plaiming  assumptions,  including  2002 
vehicle  registration  data,  vehicle  miles 
traveled,  speeds,  fleet  mix,  and  SIP 
control  measures.  Because  DEP's 
October  14,  2003.  submittal  satisfies  the 
conditions  outlined  in  EPA's  MOBILES 
Policy  guidance,  and  demonstrates  that 
the  new  levels  of  motor  vehicle 
emissions  calculated  using  MOBILES 
continue  to  support  maintenance  of  the 
1-hour  ozone  NAAQS,  EPA  is  proposing 
to  approve  these  budgets. 


Table  2.— M0BILE6-Based  MVEBs  in  the  Maintenance  Plan  for  the  Reading  Area 


Maintenance  Area 


2004 


2007 


VOC  (tpd)     }     NOx  (tpd)         VOC  (tpd)  -       NOx  (tpd) 


Reading  Area  (Berks  County) 


17.02 


28.99 


13.81 


23.06 


The  October  14,  2003,  submittal 
demonstrates  that  the  new  levels  of 
motor  vehicle  emissions  calculated 
using  MOBILES  continue  to  support  the 
demonstration  of  maintenance  of  the  1- 
hour  ozone  NAAQS  for  the  Reading 
area.  This  is  evidenced  by  the  fact  that 
the  "2004  and  2007  MVEBs  shown  in 
Table  2  continue  to  be  well  below  the 
1992  MOBILES  based  MVEBs  for  their 
attainment  year. 

IV.  EPA's  Proposed  Action 

EPA  is  proposing  to  approve  the 
Commonwealth  of  Pennsylvania's 
proposed  revisions  to  the  maintenance 
plan  for  the  Reading  area  which  were 
submitted  on  October  14,  2003.  Long 
term  maintenance  of  the  NAAQS  is 
deemed  to  be  demonstrated  when  total 
projected  growth  in  emissions  in  all 
categories  remains  below  the  level  of 
emissions  that  occurred  in  the 
attainment  year.  EPA's  review  of  the 
DEP's  October  14,  2003,  submittal 
indicates  that  the  proposed  revisions  to 
the  maintenance  plan  continue  to 


demonstrate  long  term  maintenance  of 
the  1-hour  ozone  standard  for  the 
Reading  area.  These  revisions  are  being 
proposed  under  a  procedure  called 
parallel  processing,  whereby  EPA 
proposes  rulemaking  action  concurrent 
with  the  Commonwealth's  procedures 
for  amending  its  SIP.  If  the  proposed 
revisions  are  substantially  changed  in 
areas  other  than  those  identified  in  this 
notice,  EPA  will  evaluate  those  changes 
and  may  publish  another  notice  of 
proposed  rulemaking.  If  no  substantial 
changes  are  made  other  than  those  areas 
cited  in  this  notice,  EPA  will  publish  a 
Final  Rulemaking  Notice  on  the 
revisions.  The  final  rulemaking  action 
by  EPA  will  occur  only  after  the  SIP 
revisions  have  been  adopted  by 
Pennsylvania  and  submitted  formally  to 
EPA  for  incorporation  into  the  SIP. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  docimient. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 


either  electronic  or  written  comments. 
To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  rulemaking 
identification  number  PA  210-4302  in 
the  subject  line  on  the  first  page  of  yovir 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  }^ur 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 


'  Memorandtim,  "Policy  Guidance  on  the  Use  of 
MOBILE6  for  SIP  development  and  Transportation 


Conformity,"  issued  January  18.  2002.  A  copy  of 


this  memorandum  can  be  found  on  EPA's  Web  site 
ai  http://www.epa.gov/otaq/transp/tTaqconf, htm. 
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further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identi^ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
Kitimer.RobeTt@EPA.gov,  attention  PA 
210-4302.  EPA's  e-mail  system  is  not  an 
"anonjrmous^ccess"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

a.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
"Enviroiunental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  Jn  the 
body  of  your  comment. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document.  ' 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made*  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (C6I),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
VOTsion  of  the  comment  that  is  placed  in 


the  official  public  rulemaking  file.  The 
entire  pr  nted  comment,  including  the 
copyrigh  ted  material,  will  be  available 
at  the  Re  >ional  Office  for  public 
inspectic  n. 

Submittc  I  of  CBI  Comments 

Do  nol  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  ti  I  EPA  as  CBI  by  meirking  any 
part  or  a  1  of  that  information  as  CBI  (if 
you  subi  lit  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  ai  d  then  identify  electronically 
within  tl  e  disk  or  CD-ROM  the  specific 
informal  on  that  is  CBI).  Information  so 
marked  \  /ill  not  be  disclosed  except  in 
accordar  ce  with  procedures  set  forth  in 
40  CFR  I  art  2. 

In  add  tion  to  one  complete  version  of 
the  comi  lent  that  includes  any 
informat  on  claimed  as  CBI,  a  copy  of 
the  comi  lent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  tfte  copy  that  does  not  contain 
CBI  on  d  sk  or  CD-ROM,  mark  the 
outside  (  f  the  disk  or  CD-ROM  clearly 
that  it  dc  es  not  contain  CBI.  Information 
not  mark  ed  as  CBI  will  be  included  in 
the  publ:  c  file  and  available  for  public 
inspectic  n  without  prior  notice.  If  you 
have  anj  questions  about  CBI  or  the 
procedui  es  for  claiming  CBI,  please 
consult  me  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considei  ations  When  Preparing 
Commei  ts  to  EPA 

You  ni  ay  find  the  following 
suggestions  helpful  for  preparing  your 
commeiis: 

1.  Exp 
possible, 

2.  Des  jibe 
used. 

3.  Pro 
and/or 


ain  your  views  as  clearly  as 
any  assumptions  that  you 


ide  any  technical  information 
you  used  that  support  your 


data 
views. 

4.  If  y«  lu  estimate  potential  burden  or 
costs,  ex  alain  how  you  arrived  at  your 
estimate 

5.  Prw  ride  specific  examples  to 
illustrati  i  your  concerns. 

6.  Offt  r  alternatives. 

7.  Ma  ;e  sure  to  submit  yoiu- 
commer  Is  by  the  comment  period 
deadline  identified. 

8.  To  ( insure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemak  ng  identification  number  in  the 
subject  Ine  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provide!  the  name,  date,  and  Federal 
Register  citation  related  to  your 
commei  ts. 


V.  Statutory  and  Executive  Order 
Reviews  ^ 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  Commonwealth 
law  as  meeting  Federal  requirements 
and  imposes  no  additional  requirements 
beyond  those  imposed  by 
Commonwealth  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi^m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant.  . 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
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the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 


Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

This  rule  proposing  to  approve 
Pennsylvania's  proposed  revisions  to 
the  Reading  area's  maintenance  plan  for 
the  1-hour  ozone  NAAQS,  submitted  to 
EPA  on  October  14,  2003 i  for  parallel- 
processing,  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  November  10.  2003. 
Thomas  Vohaggio, 

Acting  Regional  Administrator.  Region  III. 
(FR  Doc.  03-28909  Filed  11-18-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Availability  of  "Advisory 
Guidelines  Implementing  Executive 
Order  13287,  'Preserve  America,' 
Section  3:  Improving  Federal  Agency 
Planning  and  Accountability" 
Auttiority:  E.0. 13287 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

Notice  of  availability  of  advisory 
guidelines. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  (ACHP)  is 
notifying  Federal  agencies  of  the 
availability  of  advisory  guidelines, 
prepared  in  October  2003.  to  assist 
Federal  agencies  with  real  property 
management  responsibilities  in 
preparing  die  assessments  and  reports 
outlined  in  Executive  Order  13287. 
Agencies  are  encouraged  to  use  the 
advisory  guidelines  as  a  template  to 
ensiure  that  adequate,  complete,  and 
useful  information  is  submitted  to  the 
ACHP.  The  ACHP  wrill  use  the  agency's 
information  to  prepare  its  report  for  the 
President  on  the  state  of  the  Federal 
Government's  historic  properties  and 
their  contribution  to  local  economic 
development. 

DATES:  Federal  agencies  with  real 
property  management  responsibilities 
must  submit  the  initial  Executive  Order 
13287,  Section  3,  Report  to  the  ACHP 
and  the  Secretary  of  the  Interior  on  or 
before  September  3Q.  2004.  Federal 
agencies  with  real  property 
manageament  responsibilities  must 
submit  the  subsequent  Executive  Order 
13287,  Section  3,  progress  reports  to  the 
ACHP  and  the  Secretary  of  the  Interior 
on  or  before  September  30.  2005,  and 
every  third  year  thereafter. 
ADDRESSES:  Mail  all  reports  to  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Ave..  NW.,  Suite  809. 


Washinj  ton.  DC  20004.  Also  submit  the 
reports « lectronically  to  achp@achp.gov, 
and  incl  ade  "E.O.  13287  Report  "  in  the 
subject  Ine. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charleni  s  Vaughn,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsyl/ania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004.  (202)  606-8505. 

SUPPLEI^NTARY  INFORMATION:  A  copy  of 
the  guid  slines  may  be  obtained  through 
the  Internet  at  http:\wH'w.achp.gov\PA- 
EOguidt  Iines.html.  A  hard  copy  may 
also  be  <  btained  by  contacting  Charlene 
Vaughn  [see  FOR  FURTHER  INFORMATION 
CONTACT ,  above). 

Dated;  November  13,  2003. 
John  M.  ]  'owler, 

Executivi  Director. 

[FR  Doc.  33-28882  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Comma  dity  Credit  Corporation 

Types  a  nd  Quantities  of  Agricultural 
Commc  dities  Available  for  Donation 
Overset  is  Under  Section  416(b)  of  the 
Agricul  ural  Act  of  1949,  as  Amended, 
in  Fisca  I  Year  2004 


AGENCY 

USDA. 

ACTION: 


nonfat 
be  mad 
under 
Act  of 
year 


Commodity  Credit  Corporation. 


Notice. 


SUMMARlr:  On  November  12.  2003,  the 
Preside!  it,  Commodity  Credit 
Corpora  tion  (CCC).  who  is  the  Under 
Secretaj  y  of  Agriculture  for  Farm  and 
Foreign  Agricultural  Services, 
determiped  that  100.000  metric  tons  of 
milk  in  CCC  inventory  will 
available  for  donation  overseas 
section  416(b)  of  the  Agricultural 
as  amended,  during  fiscal 


c  ry 


1949. 


20114 


FOR  FUATHER  INFORMATION  CONTACT: 

Willian  Hawkins.  Director.  Program 
Administration  Division.  FAS,  USDA. 
(202)  72  0-3241. 
WiUian  .Hawkins@fas.  usda.gov. 

Dated:  November  12,  2003. 

A.  Ellen  Terpstra, 

Vice  Pre.  ident,  Commodity  Credit 
Corporal  ion. 

[FR  Doc,  03-28830  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

agency:  Foreign  Agricultural  Service, 
USDA. 

action:  Notice. 

The  Administrator.  Foreign 
Agricultural  Service  (FAS),  certified  a    * 
petition  for  trade  adjustment  assistance 
(TAA)  that  was  filed  on  October  21. 

2003.  by  the  Georgia  Shrimp 
Association,  Darien,  Georgia.  Shrimpers 
in  Georgia  are  now  eligible  to  apply  for 
program  benefits. 

SUPPLEMENTARY  INFORMATJON:  Upon 
investigation,  the  Administrator 
determined  that  increased  imports  of 
farmed  shrimp  contributed  importantly 
to  a  decline  in  the  landed  prices  of 
shrimp  in  Georgia  by  26.0  percent 
during  January  2002  through  December 
2002,  when  compared  with  the  previous 
5-year  average. 

Shrimpers  certified  as  eligible  for 
TAA  may  apply  to  the  Farm  Service 
Agency  for  benefits  through  February  9, 

2004.  After  submitting  completed 
applications,  producers  shall  receive 
technical  assistance  provided  by  the 
Extension  Service  at  no  cost  and  an 
adjustment  assistance  payment,  if 
certain  program  criteria  are  met. 

Producers  of  raw  agricultural 
commodities  wishing  to  learn  more 
about  TAA  and  how  they  may  apply 
should  contact  the  Department  of 
Agriculture  at  the  addresses  provided 
below  for  General  Information. 

Producers  Certified  as  Eligible  for 
TAA,  Contact:  Farm  Service  Agency 
service  centers  in  Georgia. 

For  General  Information  About  TAA, 
Contact:  Jean-Louis  Pajot,  Coordinator, 
Trade  Adjustment  Assistance  for 
Farmers,  FAS,  USDA,  (202)  720-2916, 
e-mail:  trade. Qdiustment®f as. usda.gov. 

Dated:  November  7,  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  03-28829  Filed  11-18-03;  8:45  am] 
BILLING  CODE  3410-1&-M 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice. 


ACTION:  Notice. 


The  Administrator,  Foreign 
Agricultural  Service  (FAS),  certified  a 
petition  for  trade  adjustment  assistance 
(TAA)  that  was  filed  on  September  30, 
2003,  by  the  South  Carolina  Shrimpers' 
Association,  McClellanville,  South 
Carolina.  Shrimpers  and  shrimp  farmers 
in  South  Carolina  are  now  eligible  to 
apply  for  program  benefits. 
SUPPLEMENTARY  INFORMATION:  Upon 
investigation,  the  Administrator 
determined  that  increased  imports  of 
farmed  shrimp  contributed  importantly 
to  a  decline  in  the  landed  prices  of 
shrimp  in  South  Carolina  by  29.0 
percent  during  January  2002  through 
December  2002,  when  compared  with 
the  previous  5-year  average. 

Shrimpers  and  shrimp  farmers 
certified  as  eligible  for  TAA  may  apply 
to  the  Farm  Service  Agency  for  benefits 
through  February  9,  2004.  After 
submitting  completed  applications, 
producers  shall  receive  technical 
assistance  provided  by  the  Extension 
Service  at  no  cost  and  an  adjustment 
assistance  payment,  if  certain  program 
criteria  are  met. 

Producers  of  raw  agricultural 
commodities  wishing  to  learn  more 
about  TAA  and  how  they  may  apply 
should  contact  the  Department  of 
Agriculture  at  the  addresses  provided 
below  for  General  Information. 

Producers  Certified  as  Eligible  for 
TAA,  Contact:  Farm  Service  Agency 
service  centers  in  South  Carolina. 

For  General  Information  About  TAA, 
Contact:  Jean-Louis  Pajot,  Coordinator, 
Trade  Adjustment  Assistance  for 
Fanners,  FAS,  USDA,  (202)  720-2916, 
e-mail:  trade.adjustment@fas.usda.gov. 

Dated:  November  7,  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  03-28827  Filed  11-18-03;  8:45  am) 
BILLING  CODE  3410-10-M 


The  Administrator,  Foreign 
Agricultural  Service  (FAS),  certified  a 
petition  for  trade  adjustment  assistance 
(TAA)  that  was  filed  on  October  21, 

2003,  by  the  Texas  Shrimp  Association, 
Arkansas,  Texas.  Shrimp  producers  in 
Texas  are  now  eligible  to  apply  for 
program  benefits. 

SUPPLEMENTARY  INFORMATION:  Upon 
investigation,  the  Administrator 
determined  that  increased  imports  of 
farmed  shrimp  contributed  importantly 
to  a  decline  in  the  landed  prices  of 
shrimp  in  Texas  by  27.8  percent  during 
January  2002  through  December  2002, 
when  compared  with  the  previous  5- 
year  average. 

Shrimpers  certified  as  eligible  for 
TAA  may  apply  to  the  Farm  Service 
Agency  for  benefits  through  February  9, 

2004.  After  submitting  completed 
applications,  producers  shall  receive 
technical  assistance  provided  by  the 
Extension  Service  at  no  cost  and  an 
adjustment  assistance  payment,  if 
certain  program  criteria  are  met. 

Producers  of  raw  agricultinal 
commodities  wishing  to  learn  more 
about  TAA  and  how  they  may  apply 
should  contact  the  Department  of 
Agricultiire  at  the  addresses  provided 
below  for  General  Information. 

Producers  Certified  as  Eligible  for 
TAA,  Contact:  Farm  Service  Agency 
service  centers  in  Texas. 

For  General  Information  About  TAA, 
Contact:  Jean-Louis  Pajot,  Coordinator, 
Trade  Adjustment  Assistance  for 
Farmers,  FAS,  USDA,  (202)  720-2916, 
e-mail:  trade.adjustment@fas. usda.gov. 

Dated:  November  7,  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  03-28828  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  341&-10-M 


DEPARTIMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adjustment  Assistance  for 
Farmere 

agency:  Foreign  Agricultural  Service, 
USDA. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Information  Collection;  Understanding 
Relationships  Between  People  and 
Local  L^nd  Use  at  the  Francis  Marion 
National  Forest 

agency:  Forest  Service.  USDA. 
ACTION:  Notice;  request  for  comment. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
ft-om  all  interested  individuals  and 
organizations  regarding  the  new 
information  collection  entitled, 
"Understanding  Relationships  Between 


People  and  Local  Land  Use  at  the 
Francis  Marion  National  Forest." 
DATES:  Comments  must  be  received  in 
writing  on  or  before  January  20,  2004  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Cassandra 
Johnson,  Forestry  Sciences  Laboratory, 
Southern  Research  Station,  Forest 
Service,  USDA,  320  Green  St.,  Athens. 
GA  30602-2044. 

Comments  also  may  be  submitted  to 
Cassandra  Johnson  via  facsimile  to  (706) 
559—4266  or  by  e-mail  to 
cjohnson09@fs.fed.  us. 

The  public  may  inspect  comments 
received  at  the  Forestry  Sciences 
Laboratory,  Southern  Research  Station, 
Forest  Service,  USDA,  320  Green  St., 
Athens,  Georgia,  during  normal 
business  hours.  Visitors  are  encouraged 
to  call  ahead  to  (706)  559-4222  to 
facilitate  entry  to  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Johnson,  Forestry-  Sciences 
Laboratory,  at  (706)  55^-4270. 
Individuals  who  use  telecommimication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Relay  Service  (FRS)  at  1-800- 
877-8339  twenty-four  hours  a  day, 
every  day  of  the  year,  including 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Title:  Understanding  Relationships 
Between  People  and  Local  Land  Use  at  ' 
the  Francis  Marion  National  Forest. 

OMB  Number:  0596-New. 

Expiration  Date  of  Approval:  N/A. 

Type  ofReauest:  New. 

Abstract:  Tnere  has  been  a 
considerable  amoimt  of  controversy 
surrounding  land  use  in  rural,  coastal 
regions  of  South  Carolina.  Press  reports 
and  anecdotal  information  indicate  that 
some  residents  support  initiatives  that 
would  encoiuage  commercial  and 
residential  development  in  the  region, 
while  other  residents  strongly  oppose 
such  initiatives.  The  first  objective  of 
this  information  collection  is  to  examine 
rural  residents'  knowledge  and  opinions 
regarding  commercial  and  residential 
development  in  rxiral.  upper  Charleston 
County,  South  Carolina  (Seewee  to 
Santee  region).  The  second  objective  is 
to  learn  more  about  the  kinds  of 
recreational  activities  in  which  local 
residents  participate  while  visiting  the 
Francis  Marion  National  Forest,  which 
is  located  in  this  region. 

The  National  Forest-Dependent  Rural 
Conmiunities  Economic  Diversification 
Act  of  1990  provides  the  authority  for 
this  information  collection.  This  Act 
gives  the  Forest  Service  an  opportunity 
to  help  rural  communities,  located  in  or 
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near  national  forests,  organize,  plan,  and 
implement  rural  development  efforts. 
This  proposed  information  collection 
seeks  residents'  opinions  regarding  use 
and  management  of  non-Federal  lands, 
as  well  as  use  and  management  of 
Federal  lands  that  include  the  Francis 
Marion  National  Forest. 

The  Seewee  to  Santee  region 
encompasses  about  308  square  miles 
with  a  population  of  approximately 
4,500.  The  area  includes  two  towns, 
Awendaw  and  McClellanville,  and 
several  unincorporated  communities 
adjacent  to  these  towns.  Sections  of  the 
area  are  either  within  the  boundary  of 
the  Francis  Marion  National  Forest  or 
are  directly  adjacent  to  the  Forest. 

Residents  will  be  asked  to  respond  to 
questions  or  statements  in  the  following 
five  categories:  (1)  Commercial  and 
residential  use  of  non-Federal  land;  (2] 
quality  of  drinking  water  afid  septic 
systems  at  respondent's  primary 
residence;  (3)  resident  involvement  eind 
connection  to  the  local  community;  (4) 
national  forest  recreation  visitation;  and 
(5)  demographic  information. 

Five  hundred  thirty  respondents  will 
be  selected  using  a  stratified  random 
sample  based  on  an  estimate  of 
individuals  in  the  Seewee  to  Santee 
region  at  or  below  the  poverty  level,  as 
defined  by  the  U.S.  Census.  The  U.S. 
Census  Bureau  uses  income  before  taxes 
to  compute  the  poverty  rate.  Such 
income  includes  earnings, 
unemployment  compensation,  social 
security,  rents,  and  child  support 
payments.  Survey  Sampling 
International  (SSI),  located  in  Fairfield, 
Connecticut,  specializes  in  sample 
design  and  will  provide  addresses  and 
phone  numbers  for  potential 
respondents. 

Undergraduate  students  at  the  College 
of  Charleston  in  Charleston,  South 
Carolina  will  collect  data  via  face-to- 
face  interviews  with  respondents.  Dr. 
Angela  C.  Halfacre,  with  the 
Environmental  Studies  Program  at  the 
College  of  Charleston,  wUl  supervise  the 
students.  Students  will  send  letters  to 
potential  respondents  requesting  an 
interview,  follow-up  with  a  telephone 
call  to  schedule  the  interview,  and 
arrange  a  convenient  time  for  the 
interview. 

Forest  Service  research  scientists  with 
the  Southern  Research  Station  Forestry 
Sciences  Lab  in  Athens,  Georgia,  will 
work  with  faculty  in  the  Environmental 
Studies  Program  at  the  College  of 
Charleston  to  analyze  and  evaluate  the 
collected  information,  which  will  be 
published  and  available  from  the 
Southern  Research  Station  in  Asheville, 
South  Carolina. 


Estimate  of  Annual  Burden:  15 
minutes, 

Type  <  if  Respondents:  Rural  residents 
in  uppei  Charleston  County,  South 
Carolina 

-Estimi  ted  Annual  Number  of 
Responc  ents:  530 

Estimt  ited  Annual  Number  of 
Responses  per  Respondent:  1 

Estimtted  Total  Annual  Burden  on 
Responc  ents:  132.5. 

Commei  it  Is  Invited 

Comn  ent  is  invited  on:  (1)  Whether 
this  coll  jction  of  information  is 
necessaiy  for  th&  stated  purposes  and 
the  prop  er  performance  of  the  functions 
of  the  aj  ency,  including  whether  the 
informa  ion  will  have  practical  or 
scientifi:  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collectic  n  of  information,  including  the 
validity  of  the  methodology  and 
assumpt  ions  used;  (3)  ways  to  enhance 
the  qual  ty,  utility,  and  clarity  of  the 
informa  ion  to  be  collected;  and  (4) 
ways  to  nainimize  the  burden  of  the 
collectic  n  of  information  on 
respond  jnts,  including  the  use  of 

electronic,  mechanical,  or 
technological  collection 

or  other  forms  of  information 


automatfed, 
other  1 
techniqi 
technoh  gy. 

Use  Of  ( Comments 


lies 


All  c(inments 
this  notice 
addressi 
matter  c 
be  sumdiarized 
submission 


Dated 
Robert  L^wis 

Deputy 
[FR  Doc 


DEPAR 
Forest 


received  in  response  to 
,  including  names  and 
s  when  provided,  will  be  a 
public  record.  Comments  will 
and  included  in  the 
request  toward  Office  of 
Manageinent  and  Budget  approval. 


November  10,  2003. 


'Ch 


ief  for  Research  &■  Development. 
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BILUNG  O  IDE  3410-11-P 


MENT  OF  AGRICULTURE 


I  lervice 


Diamorjd  Lake  Restoration  Project, 
Umpqu  I  National  Forest,  Douglas 
County  OR 

AGENCY  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
stateme  it. 


SUMMAP  \r:  On  April  25,  2003,  the  USDA 
Forest  J  ervice,  published  a  Notice  of 
Intent  i:  i  the  Federal  Register  (68  FR 
20367)  0  prepare  an  environmental 
impact  statement  (EIS)  for  the  Diamond 
Lake  R^toration  Project.  The  original 
NOl  identified  the  Forest  Service  as  the 


sole  preparer  of  the  EIS.  The  Forest 
Service  is  revising  the  NOl  to  indicate 
that  the  Forest  Service  will  serve  as  the 
Lead  Agency  (40  CFR  1501.5)  and  the 
Oregon  Department  of  Fish  and  Wildlife 
and  the  Oregon  Department  of 
Environmental  Quality  will  serve  as 
Cooperating  Agencies  (40  CFR  1501.6) 
in  the  preparation  of  the  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherri  L.  Chambers,  Team  Leader,  North 
Umpqua  Ranger  District,  18782  North 
Umpqua  Highway,  Glide,  Oregon  97443, 
or (541)  496-3532. 

Dated:  November  12,  2003. 
James  A.  Caplan, 

Forest  Supervisor. 

[FR  Doc.  03-28864  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Mineral  County  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lolo  National  Forest's  Mineral 
County  Resource  Advisory  Committee 
will  meet  on  December  2,  2003  at  6  p.m. 
imtil  7:30  p.m.  in  Superior,  Montana  for 
a  business  meeting.  "The  meeting  is  open 
to  the  public. 

DATES:  December  2,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mineral  Coimty  Coiulhouse,  300 
River  Street,  Superior,  MT  59872. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Harper,  Designated  Forest 
Official  (DFO),  District  Ranger,  Lolo 
National  Forest,  at  (406)  822-4233. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  for  this  meeting  include  a 
discussion  of  the  Blacktail  Weed  Spread 
and  Erosion  project  (funded  in  02); 
review  of  Pub.  L.  106-393;  and 
discussion  about  new  project  proposals, 
as  authorized  under  Title  II  of  Pub.  L. 
106-393.  If  the  meeting  location  is 
changed,  notice  will  be  posted  in  local 
newspapers,  including  the  Mineral 
Independent  and  the  Missoulian. 

Dated:  November  13,  2003. 
Deborah  L.R.  Austin, 
Designated  Federal  Official. 
[FR  Doc.  03-28862  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Quarterly  Services  Survey. 

Form  Numbeiis):  QSS-1{A),  QSS- 
1(E),  QSS-2(A),  QSS-2(E).  QSS-3(A). 
QSS-3(E). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  5,000  hours. 

Number  of  Respondents:  5,000. 

Avg.  Hours  Per  Response:  15  minutes. 
'  Needs  and  Uses:  The  U.S.  Census 
Bureau  seeks  approval  for  a  new 
quarterly  survey  of  service  industry 
activity  called  the  Quarterly  Services 
Survey  (QSS).  The  QSS  will  begin  a  new 
economic  indicator  series  that  will 
provide,  for  selected  service  industries, 
quarterly  estimates  of  total  operating 
revenue  and  the  percentage  of  revenue 
by  class  of  customer.  In  addition,  we 
will  collect  total  operating  expenses 
from  tax-exempt  firms  in  industries  that 
have  a  large  not-for-profit  component. 
For  2004,  we  will  include  information; 
professional,  scientific  and  technical 
services;  and  administrative  and 
support  and  waste  management  and 
remediation  services  industries  for 
employer  businesses.  In  2005,  we  plan 
to  expand  the  QSS  to  include  coverage 
of  hospitals  and  nursing  and  residential 
care  facilities  from  employer  businesses. 

The  Census  Bureau  presently 
conducts  13  principal  economic 
indicator  surveys.  Monthly  series  cover 
manufacturing,  wholesale  and  retail 
trade,  and  merchandise  trade;  quarterly 
series  include  corporate  profits  and 
housing  vacancies.  These  indicator 
series  track  current  economic  activity, 
are  closely  followed  and  widely  used  by 
policy  makers  in  the  public  and  private 
sectors,  and  move  financial  markets.  No 
principal  economic  indicator  currently 
exists,  however,  for  the  service  sector 
despite  the  service  industries' 
importance  and  increasing  share  of  total 
U.S.  economic  activity.  Measures  of 
service  industry  output  are  available 
only  quinqueniiially  in  the  Economic 
Census  and  on  an  annual  basis  in  the 
Service  Aimual  Survey  (SAS). 

Service  data  are  far  less  available  in 
terms  of  industry  and  geographic  detail, 
and  frequency  of  collection  than  are 
those  for  the  goods-producing  sector  of 


the  economy.  This  imbalance  has  its 
origins  from  a  period  when  goods 
production  was  the  larger  and  more 
rapidly  growing  part  of  the  non-farm 
economy. 

The  last  fifty  years,  however,  have 
witnessed  profound  changes  in  the  U.S. 
economy.  Following  World  War  II, 
manufacturing  accounted  for  about  27 
percent  of  Gross  Domestic  Product 
(GDP).  Today  that  niunber  is  about  16 
percent.  Services,  including  retail  and 
wholesale  trade,  were  approximately  40 
percent  of  GDP  and  are  now  about  66 
percent.  Financial,  business,  scientific, 
and  professional  services  have  more 
than  doubled  in  the  last  50  years  while 
computer  related  services  nearly 
doubled  between  1994  and  2000.  When 
one  adds  Government  services  to  the 
total,  almost  80  percent  of  GDP  and 
employment  are  in  services. 

Reliable  measures  of  economic 
activity  are  essential  to  an  objective 
assessment  of  the  need  for,  and  impact 
of,  a  wide  range  of  public  policj' 
decisions.  More  up-to-date  estimates  of 
service  industry  output  will  improve 
these  measures.  The  new  QSS  will 
provide  timely  data  on  the  services 
industries  that  will  allow  the  Bureau  of 
Economic  Analysis  (BEA)  to  make 
significant  improvements  in  the 
national  accoimts.  In  the  National 
Income  and  Product  Accounts  (NIPA), 
the  quarterly  data  will  allow  more 
accurate  estimates  of  both  Personal 
Consumption  Expenditures  (PCE)  and 
private  fixed  investment.  For  example, 
recently  published  revisions  to  the 
quarterly  NIPA  estimates  resulted  from 
the  incorporation  of  new  source  data 
from  our  SAS.  These  data  affected  both 
services  PCE  and  software  investment. 
GDP  for  2000  was  revised  downward  by 
nearly  $60  billion  as  a  result  of 
overstating  equipment  and  software, 
with  the  bulk  of  the  revision  resulting 
from  a  faster  than  estimated 
deceleration  in  sales  of  custom  and 
packaged  software.  Revenue  will  also  be 
used  to  produce  estimates  of  gross 
output  by  industry  that  will  allow  BEA 
to  produce  a  much  earlier  version  of  its 
gross  domestic  product  by  industry 
estimates.  Also,  the  Federal  Reserve 
Board  (FRB)  and  the  Council  of 
Economic  Advisors  (CEA)  will  use  the 
QSS  information  to  better  assess  current 
economic  performance. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  {susan_schechter@omb.eop.gov). 

Dated:  November  14,  2003. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-28934  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  {OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Annual  Trade  Survey. 

Form  Number(sj:  SA-42,  SA-42A, 
SA-42  (MSBO),  SA-42A  (MSBO). 

Agencv  Approval  Number:  0607- 
0195. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  3,260  hours. 

Number  of  Respondents:  8.100. 

Avg.  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  is  requesting  a  revision  to  the 
current  Office  of  Management  and 
Budget  (OMB)  clearance  for  the  Annual 
Trade  Survey  (ATS).  The  ATS  currently 
covers  only  merchant  wholesale 
establishments,  and  will  be  expanded  to 
include  manufacturers'  sales  branches 
and  offices  (MSBOs).  The  survey  is  an 
official  source  of  aimual  sales, 
inventory,  and  value  added  measures 
for  wholesale  establishments  located  in 
the  United  States.  The  ATS  provides 
aimual  data  needed  to  improve  the 
accuracy  of  the  sales  estimates  and 
inventory  adjustments  in  the  Gross 
Domestic  Product  (GDP)  and  for 
benchmarking  results  of  the  Monthly 
Wholesale  Trade  Survey  (MWTS)  (OMB 
No.  0607-0190].  Data  on  MSBOs  will 
address  a  longstanding  Bureau  of 
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Economic  Analysis  (BEA)  priority  to 
obtain  annual  measures  of  MSBO 
inventories  to  improve  BEA's  estimates 
of  business  inventory  change,  a  key 
component  of  the  GDP  estimate.  The 
estimates  compiled  from  this  survey 
provide  valuable  infonnation  for 
economic  policy  decisions  by  the 
government  and  will  be  widely  used  by 
private  businesses,  trade  organizations, 
professional  associations,  and  other 
business  research  and  analysis 
organizations. 

This  request  is  for  the  clearance  of 
two  existing  report  forms,  the  SA— 42 
and  SA-42A,  and  two  new  forms,  SA- 
42  (MSBO)  and  SA-42A  (MSBO).  which 
will  be  used  to  collect  data  for  MSBOs. 
The  forms  request  similar  but  unique 
sets  of  data  items  to  acconunodate  both 
merchant  wholesalers  and 
manufactiu'ers  sales  branches  and 
offices  as  well  as  both  large  and  small 
firms.  The  survey  report  forms  are  used 
to  collect  total  sales,  e-commerce  sales, 
year-end  inventory,  and  inventory 
valuation  methods.  In  addition 
purchases  are  collected  for  merchant 
wholesalers  and  operating  expenses  for 
MSBOs.  Cognitive  research  on  the 
proposed  MSBO  forms  is  being 
conducted  and  will  continue  in  October 
and  November  2003.  Results  will  be 
used  to  suggest  revisions  to  clarify 
questions  and  instructions  that  convey 
definitions,  in  order  to  ensure  data 
quality  and  reduce  respondent  burden. 
Revisions  to  the  basic  content  of  the 
form  are  not  expected. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  Title  43  U.S.C, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  hitemet  at 
diiyneJc@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  {susan_schechtei®omb.eop.gov). 


Dated:  November  1472003. 
Madel  tine  Gayton, 

Manag  ?ment  Analyst,  Office  of  the  Chief 
Inform  ition  Officer. 

[FR  Da  :.  03-28935  Filed  11-18-03;  8:45  am] 

BILLING  CODE  3S10-07-P 


DEPA  UMENT  OF  COMMERCE 

Censi  8  Bureau  . 

State  ind  Local  Construction 
Covei  ige  Study 


Acnoi 

reque!  t 


:  Proposed  collection;  comment 


SUMMi  RY:  The  Department  of 
Comni  erce,  as  part  of  its  continuing 
effort  o  reduce  paperwork  and 
respoi  dent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  tl  is  opportunity  to  comment  on 
propo  lea  and/or  continuing  information 
collec  ions,  as  required  by  the 
Paper  »^ork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES  Written  comments  must  be 
submi  ted  on  or  before  January  20,  2004. 
ADORE  JSES:  Direct  all  written  comments 
to  Diaj  la  Hynek,  Departmental 
Paper  irork  Clearance  Officer, 
Depar  ment  of  Commerce,  Room  6625, 
14di  a  id  Constitution  Avenue,  NW., 
Washi  igton,  DC  20230  (or  via  the 
Intern  !t  at  dhynek@doc.gov). 
FOR  Fl  RTHER  INFORMATION  CONTACT: 
Reque  its  for  additional  information  or 
copies  of  the  information  collection 
instrui  nent(s)  and  instructions  should 
be  din  cted  to  Thuy  Trang  Nguyen,  U.S. 
Censu !  Bureau,  Room  2136-4, 
Washi  agton,  DC  20233-6900  (or  via 
teleph|)ne  at  (301)  763-4640). 

SUPPLtMENTARY  INFORMATION: 

I.  Abstract 

The  U.S.  Census^ureau  collects 
month  ly  Value  in  Place  (VIP)  data  on 
State  i  nd  local  government  construction 
in  the  Construction  Progress  Reporting 
Surve;  s  (CPRS)  (OMB  #  0607-0153).  We 
also  c(  llect  fiscal  year  data  on  similar 
constr  iction  in  the  Annual  Survey  of 
Cover]  iment  Finance  (ASGF)  (OMB  # 
0607^  )585).  It  is  expected  that  these 
estima  tes  should  be  comparable  on  a 
fiscal  tasis;  nevertheless,  they  have 
contin  ued  to  differ  significantly  during 
the  pa  it  decades.  One  major  source  of 
the  dil  Ferences  is  the  undercoverage  of 
the  de  lired  universe  by  the  sampling 
frame  ised  in  the  CPRS.  The  F.W. 
Dodge  Division  of  McGraw-Hill 
Infom  ation  Systems  Company 
identi  ies  and  lists  projects  started  by 
State  a  nd  local  governments 
natios  wide.  We  select  a  sample  of 


projects  from  this  list  for  the  VIP  survey. 
Due  to  the  difierences  in  the  level  of 
coverage  by  value  and  geographical 
area,  various  projects  have  no  chance  of 
being  selected  for  the  VIP  siuvey. 

The  most  recent  evaluation  of  this 
coverage  was  done  in  1988,  producing 
an  undercoverage  estimate  of  18 
percent.  The  continuing  difference  on 
the  fiscal  year  basis  between  the  CPRS 
and  the  ASGF  indicates  the  need  for  a 
reevaluation  of  the  sampling  fraune 
coverage. 

We  will  conduct  this  study  on  a  one 
time  basis.  The  Census  Bureau  will  use 
the  information  collected  for  evaluation 
purposes  and  survey  improvement 
through  the  correction  of  the  State  and 
local  construction  VIP  estimate  by  the 
estimated  coverage  rate.  The 
consequence  for  not  conducting  ah 
undercoverage  evaluation  will  be  that 
the  Census  Bureau  will  produce  less 
accurate  estimates  for  the  State  and 
local  government  construction  VIP.  The 
Bureau  of  Economic  Analysis  uses  the 
Construction  Progress  Reporting  Survey 
estimates  to  develop  the  construction 
components  for  input  to  the  Gross 
Domestic  Product  (GDP)  accounts.  Other 
government  agencies  such  as  the 
Council  of  Economics  Advisers,  the 
Federal  Reserve  Bank  Board,  and  the 
Department  of  Treasury  use  these 
estimates  in  making  policy  decisions. 

n.  Method  of  Collection 

We  selected  our  respondents  from  the 
sample  of  State  and  local  governments 
in  the  ASGF.  We  sampled  4,026 
agencies  from  the  sample  of  16,986 
agencies  with  construction 
expenditures. 

We  will  utilize  a  mailout/mailback 
strategy  to  collect  the  data. 
Questionnaires  will  be  mailed  out  in 
two  waves  (wave  1  to  half  of  the 
sampled  agencies  and  wave  2  to  the 
other  half)  three  months  apart. 
Nonresponse  followup  will  be 
conducted  by  telephone  beginning  30 
days  after  the  initial  mailout. 

m.  Data 

OMB  Number:  None. 

Form  Number:  SHJE-007(SS). 

Type  of  Review:  New  collection. 

Affected  Public:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
4,026. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  4,026. 

Estimated  Total  Annual  Cost: 
$67,000. 

Respondent's  Obligation:  Voluntary. 

Legay  Aut/iority;  Title  13,  United 
States  Code,  Sections  161  and  182. 
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IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  14,  2003. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-28936  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  3S1(>-07-l> 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SiPP)  Wave  2  of  the  2004 
Panel 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  20,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conunerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  DHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bm-eau,  FOB  3,  Room  3387, 


Washington,  DC  20233-8400,  (301)  763- 

3819. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Biu«au  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  one  to 
four  years.  Respondents  are  interviewed 
at  4-month  intervals  or  "waves"  over 
the  life  of  the  panel.  The  survey  is 
molded  aroimd  a  central  "core"  of  labor 
forfce  and  income  questions  that  remain 
fixed  throughout  the  life  of  the  panel. 
The  core  is  supplemented  with 
questions  designed  to  address  specific 
needs,  such  as  obtaining  information 
about  household  relationships, 
education  and  training,  children, 
marriage,  migration,  and  history  of 
work-related  disabilities.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modules." 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single, 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2004  panel  is  currently  scheduled 
for  4  years  and  will  include  12  waves 
of  interviewing  beginning  February 
2004.  Approximately  62,000  households 
will  be  selected  for  the  2004  panel,  of 
which,  46,000  are  expected  to  be 
interviewed.  We  estimate  that  each 
household  will  contain  2.1  people, 
yielding  96,600  interviews  in  Wave  1 
and  subsequent  waves.  Interviews  take 
30  minutes  on  average.  Two  waves  of 
interviewing  will  occur  in  the  2004  SIPP 
Panel  during  FY  2004.  The  total  annual 
burden  for  2004  Panel  SIPP  interviews 
would  be  96,600  hours  in  FY  2004. 

The  topical  modules  for  the  2004 
Panel  Wave  2  collect  information  about: 

•  Work  Disability  History. 

•  Education  and  Training  History. 

•  Marital  History. 


•  Fertility  History. 

•  Migration  History. 

•  Household  Relationships. 

Wave  2  interviews  will  be  conducted 
from  June  2004  through  September 
2004. 

A  10-minute  reinterview  of  3,100 
people  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses. 
Reinterviews  would  require  an 
additional  1,035  burden  hours  in  FY 
2004. 

n.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years  with  each  panel  having 
durations  of  1  to  4  years.  All  household 
members  15  years  old  or  over  are 
interviewed  using  regular  proxy- 
respondent  rules.  During  the  2004 
panel,  respondents  are  interviewed  a 
total  of  12  times  (12  waves)  at  4-month 
intervals  making  the  SIPP  a  longitudinal 
survey.  Sample  people  (all  household 
members  present  at  the  time  of  the  first 
interview)  who  move  within  the  country 
and  reasonably  close  to  a  SIPP  primary 
sampling  unit  will  be  followed  and 
interviewed  at  their  new  address. 
Individuals  1 5  years  old  or  over  who 
enter  the  household  after  Wave  1  will  be 
interviewed;  however,  if  these 
individuals  move,  they  are  not  followed 
luiless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 

m.  Data 

OMB  Number:  Not  Available. 

Form  Number:  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

,     Estimated  Number  of  Respondents: 
96,600  people  per  wave. 

Estimated  Time  Per  Response:  30 
minutes  per  person  on  average. 

Estimated  Total  Annual  Burden 
Hours:  97,635. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Voluntjuy. 

Legal  Authority:  Title  1 3 ,  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  fonns_of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection.  They  also 
will  become  a  matter  of  public  record. 

'  Dated:  November  14,  2003. 

■or- 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-28937  Filed  11-18-03;  8:45  am] 

WLUNG  COOE  3510-07-P 


.  DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Current  Population  Survey, 
February  2004  Cell  Phone  Use 
Supplement. 

Form  Number(s):  CPS-263(L),  BC- 
1428. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  630  hours. 

Number  of  Respondents:  37,800. 

Average  Hours  Per  Response:  1 
minute. 

Needs  and  Uses:  The  U.S.  Census 
Bureau  requests- OMB  approval  of  the 
collection  of  information  pertaining  cell 
phone  usage  to  be  conducted  as  a 
supplement  to  the  February  2004 
Current  Population  Survey  (CPS).  The 
CPS  is  collected  monthly  by  the  U.S. 
Census  Bureau  for  the  Bxu-eau  of  Labor 
Statistics  (BLS). 

Federal  statistical  agencies  conduct 
telephone  surveys  more  often  than  in 
the  past.  This  trend  is  a  result  of  the 
rising  costs  of  in-person  surveys  as  well 
as  improvements  in  telephone  sampling 
methodology  (list-assisted  designs). 
Government  agencies,  however,  must 
pay  particular  attention  to  coverage 
issues  that  could  affect  the  samples' 
representation  of  the  universe.  One  of 
the  coverage  issues  in  telephone 
sxu^eys,  as  they  are  currently  done,  is 
the  failure  to  include  households  that 
only  have  cell  phone  service.  While  this 
is  a_  small  population  at  this  point,  we 
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know  It  is  growing.  Furthermore,  the 
major  ty  of  households  have  both 

landline  telephones  plugged  into 
11  and  cell  phone  service,  but  we 
know  how  they  use  their  phones, 
ble  they  get  most  of  their  calls 
phone  and  only  use  the 
telephone  to  take  messages  or 
computers  and  fax  machines, 
reasons  we  need  good 
of  the  size  of  the  population 
fferent  types  of  telephone 
servic*.  The  data  obtained  on  the 
demoj  raphic  characteristics  of  those 

olds  will  allow  us  to  evaluate  the 
undercoverage  and  its  possible 
)n  estimates. 
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information  will  be  used  by 
methodologists  in  both  the 
and  private  sector  to  further 
evalua  :e  telephone  survey  designs  and 
to  devi  ilop  better  methods  of  sampling. 

Affe  :ted  Public:  Individuals  or 
house!  lolds. 

Freq  uency:  One-time. 

Resf  ondent's  Obligation:  Voluntary. 

Lega  I  Authority:  Title  13  U.S.C, 
Sectioi  I  182  and  Title  29  U.S.C, 
Sections  1-9. 


3  95 


Desk  Officer:__Susan  Schecfater, 
-5103. 


Cop  es  of  the  above  information 
collect  ion  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Depart  mental  Paperwork  Clearance 
Officei ,  (202)  482-0266,  Department  of 
Comm  jrce,  room  6625,  14th  and 
Constr  ution  Avenue,  NW.,  Washington, 
DC  20:  30  (or  via  the  Internet  at 
dhyne.  Mdocgov). 

Writ  en  comments  and 
recomi  tiendations  for  the  proposed 
inform  ition  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  ^o  Susan  Schechter,  OMB  Desk 
either  by  fax  (202-395-7245)  or 
susan_schechter@omb.eop.gov). 


November  14.  2003. 


Officei 
e-mail 

Datec 
Madele  ne  Clayton, 

Managt  ment  Analyst,  Office  of  the  Chief 

Informt  tion  Officer. 

[FR  Doe .  03-28938  Filed  11-18-03;  8:45  am] 

BILLING  I  :ODE  3S1(M)7-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclwt  No.  59-2003] 

Foreign-Trade  Zone  44— Trenton,  New 
Jersey,  Expansion  of  Manufacturing 
Autliority  and  Removal  of  Restrictions, 
Subzones  44B,  44C  and  44D, 
Intemationai  Flavors  &  Fragrances, 
inc.  (Flavor  and  Fragrance  Products), 
Haziet,  Union  Beacli  and  Dayton,  NJ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  NJ  Commerce  &  Economic 
Growth  Commission,  grantee  of  FTZ  44, 
requesting  authority  to  expand  the 
scope  of  manufactiuing  authority  under 
zone  procedures  within  Subzones  44B, 
44C  and  44D  at  the  International  Flavors 
&  Fragrances,  Inc.  (IFF),  facilities, 
located  in  Haziet,  Union  Beach  and 
Dayton,  New  Jersey.  It  was  formally 
filed  on  November  4,  2003. 

Subzones  44B,  44C  and  44D  were 
approved  on  10/14/87  (FTZ  Board  Order 
#366).  The  FTZ  Board  approved  the 
subzones  subject  to  a  time  limit  and 
reporting  requirements.  The  Board 
extended  the  time  limit  for  two 
additional  time  periods  in  1992  and 
1997.  In  April  2003,  IFF  was  granted  an 
18-month  temporary'  time  extension  to 
June  30,  2004,  subject  to  the  conditions 
of  Board  Order  366. 

The  present  application  for  expansion 
of  the  scope  of  manufacturing  authority 
seeks  authority  to  update  and  expand 
the  scope  of  IFF's  manufacturing  under 
zone  procedures  to  encompass  a  wider 
range  of  products  and  requests  that  the 
time  limit  and  reporting  requirements 
be  removed.  The  applicant  also  seeks  to 
reorganize  FTZ  designation  for  the  three 
subzones  into  one  subzone  to  be 
designated  as  Subzone  44B.  The 
applicant  further  requests  that  the 
acreage  at  the  Union  Beach  site 
(Subzone  44C)  be  reduced  from  the 
original  200  acres  to  155  acres,  with  the 
total  acreage  for  IFF's  subzone 
decreasing  to  327  acres. 

The  application  would  expand  the 
scope  of  authority  to  include  a  broader 
range  of  flavor  and  fragrance 
compounds,  which  are  used  by  other 
manufacturers  to  impart  flavor  and 
fragrance  to  their  finished  products, 
including  the  following:  fragrances  and 
toiletries,  soaps,  detergents,  household 
products,  and  beverages  and  food 
products.  The  application  also  requests 
that  the  scope  of  authority  for  sourcing 
of  foreign  components  be  extended  to 
include  the  following  items:  vanilla 
beans,  sunflower  seed  and  other  oils, 
petroleum  oils  from  bituminous 
minerals,  other  than  crude,  hydrogen 
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and  hydrogen  chloride,  sulfuric  acid, 
nitric  acid,  diphosphorus  pentaoxide, 
ammonia,  sodium  hydroxide,  artificial 
corimdum,  titanium  oxides,  chlorides, 
sulfides  and  sulfates,  phosphinates, 
phosphonates  and  phosphates, 
carbonates,  silicates,  hydrogen  peroxide, 
acyclic  and  cyclic  hydrocarbons, 
halogenated  derivatives  of 
hydrocarbons,  acyclic  and  cyclic 
alcohols,  phenols,  ethers,  epoxides, 
aldehydes,  ketones  and  quinones, 
saturated  and  unsatiu-ated  acyclic 
monocarboxylic  acids,  polycarboxylic 
and  carboxylic  acids,  esters,  amine- 
function  compounds,  oxygen-function 
amino-compounds,  amino-alcohol- 
phenols,  quaternary  ammoniiun  salts, 
carboxyimide- function  compounds, 
nitrile-function  compounds,  organo- 
sulfur  compounds,  heterocyclic 
compounds,  nucleic  acids  and  their 
salts,  provitamins  and  vitamins, 
glycosides,  vegetable  alkaloids,  sugars, 
chemically  pure  (HTS  2940),  other  than 
sucrose,  tanning  extracts,  essential  oils, 
mixtures  of  odoriferous  substances, 
beauty  or  make-up  preparations,  organic 
surface  agents,  artificial  wares  and 
prepared  waxes,  casein,  albumins, 
peptones  and  their  derivatives, 
enzymes,  gum,  wood  or  sulfate 
turpentine,  rosin  and  resin  acids, 
reaction  initiators,  industrial 
monocarboxylic  fatty  acids,  polymers  of 
ethylene,  polymers  of  vinyl  acetate, 
cellulose  and  its  derivatives,  natural 
polymers,  fuel  wood,  and  granules  and 
powders  of  pig  iron  (2003  duty  rate 
range:  duty-free  to  10%).  The  list      - 
represents  an  expanded  scope  of  IFF's 
existing  scope  of  sourcing  authority. 

FTZ  procedures  would  continue  to 
exempt  IFF  from  Customs  duty 
payments  on  the  foreign  components 
used  in  production  for  export.  On  its 
domestic  sales  and  exports  to  NAFTA 
countries,  the  company  can  choose  the 
lower  duty  rate  that  applies  to  finished 
products  (duty-free  to  10%)  for  the 
foreign  inputs  noted  above.  In 
accordance  with  Section  400.32(b)(1)  of 
the  Board's  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099  14th  Street,  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 


U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  20,  2004.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
February  2,  2004). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zone 
Board's  Executive  Secretary  at  address 
No.  1  listed  above. 

Dated:  November  4,  200a. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-28804  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  6&-2003] 

Foreign-Trade  Zone  44 — Morris 
County,  NJ,  Application  for  Subzone, 
L'Oreal  USA,  Inc.  (Cosmetic  and 
Beauty  Products),  Middlesex, 
Somerset  and  Union  Counties 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  New  Jersey  Commerce  & 
Economic  Growcth  Commission,  grantee 
of  FTZ  44,  requesting  special-purpose 
subzone  status  for  the  manufacturing 
and  warehousing'facilities  of  L'Oreal 
USA,  Inc.  (L'Oreal  USA),  located  in 
Middlesex,  Somerset  and  Union 
Counties.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  November 
5,  2003. 

The  proposed  L'Oreal  USA  subzone 
has  four  sites  with  2000  employees  in 
New  Jersey: 

Site  1  (Clark  Complex.  3  Parcels,  22.^ 

acres  total)  as  follows: 
— 4.6  acres  at  175-195  Terminal 

Avenue,  Clark,  Union  County 
— 8.8  acres  at  200-222  Terminal 

Avenue,  Clark,  Union  County 
— 9  acres  at  60,  70  Leonard  Street, 

Metuchen,  Middlesex  County 
Site  2  (Piscataway  Complex,  3  Parcels, 

32.8  acres  total)  as  follows: 
— 16.5  acres  at  81  New  England 

Avenue,  Piscataway,  Middlesex 

County 
— 5.2  acres  at  60  New  England 

Avenue,  Piscataway,  Middlesex 

County 
— 11.1  acres  at  80  Schoolhouse  Road, 


Somerset,  Somerset  County 
Site  3  (Franklin  Complex,  2  Parcels. 

42.2  acres  total)  as  follows: 
— 34.7  acres  at  100  Commerce  Drive, 

Somerset.  Somerset  County 
— 7.5  acres  at  10  Van  Dyke  Avenue. 

New  Brunswick,  Middlesex  County 
Site  4  (Brunswick  Complex,  2  Parcels, 

78.5  acres  total)  as  follows: 
— 56.5  acres  at  77  Deans  Rhode  Hall 

Road.  Monmouth  Junction, 

Middlesex  County 
—22  acres  at  2400  U.S.  Route  1.  North 

Brunswick.  Middlesex  County 
The  L'Oreal  USA  facilities  will  be 
used  for  the  manufacturing  and 
warehousing  of  cosmetic  and  beauty 
products  including  hair  care,  cosmetic, 
treatment  products  and  fragrance 
products  (HTS  3302.90,  3303.00, 
3304.10,  3304.20.  3304.30,  3304.91, 
3304.99,  3305.10,  3305.20.  3305.30, 
3305.90,  3307.10,  3307.20  and  3307.30). 
Components  and  materials  sourced  from 
abroad  represent  some  27%  of  all  parts 
consumed  in  manufacturing.  The 
primary  inverted  tariff  savings  will 
come  from  the  following  components: 
plastic,  glass,  base  metal  and  aluminum 
packaging  components,  pads  for 
cosmetic  application,  carboxylic, with 
additional  02  function, 
paraphenylenediamine.  02  function  - 
amino  compounds,  quaternary 
ammonium  salts,  acyclic  amide,  fatty 
substances,  animal  or  vegetable 
polyethers,  polyether  nonionic 
surfactant,  mixtures  of  amino  acids, 
chemical  preparations,  mixtures  of 
proteins  and  preservatives,  polymers  of 
vinyl  esters,  vinyl  acetate  polymers, 
polyamide,  petroleum  resins  and 
thermosetting  polymers  (HTS  2918.90. 
2921.51.  2922.50,  2923.90.  2924.19, 
3402.13.  3824.90.  3905.19.  3908.10, 
3911.90.  3923.10.  3923.30,  3923.50, 
3923.90,  3926.90,  7010.90.  7010.94. 
7020.00,  7117.19,  7612.10,  7612.90  and 
9616.20,  duty  rate  ranges  from  2.4  to 
11%).  The  application  also  indicates 
that  the  company  may  import  under 
FTZ  procedures  other  materials  used  in 
the  production  of  cosmetic  and  beauty 
products  falling  under  the  following 
HTS,  as  further  described  in  the 
application:  HTS  0408.  0409,  1108, 
1301,1302,1504,1505,1511,1515, 
1516.  1521.  1525.  1603.  1702.90.90. 
2009.  2106. 2507.  2520,  2525,  2526, 
2710,  2712,  2811,  2815.  2817.  2818. 
2821. 2823, 2827, 2835,  2836,  2901. 
2904,  2906.  2907.  2909.  2914.  2915, 
2916,  2918,  2919,  2922,  2923,  2925. 
2930,  2932, 2933.  2934. 2936. 2938. 
3301. 3302. 3304, 3402. 3404,  3501, 
3504,  3507,  3806,  3808,  3823,  3824, 
3901,  3902,  3903.  3904.  3905.  3906. 
3907.  3908.  3910.  3912.  3913.  3923. 


65246 


Federal  Register /Vol.  68, 


Mo.  223 /Wednesday,  November  19,  2003 /Notices 


4701,  4819,  4821,  8214,  8424, 9616 
(duty  rate  ranges  from  duty-freeto 
7.4%).  In  addition,  the  application 
indicates  that  they  may  import  coloring 
matter,  but  that  any  products  imported 
under  Chapter  32  of  the  HTS  would  be 
admitted  in  privileged-foreign  status. 

{•TZ  procedures  would  exempt 
L'Oreal  USA  from  Customs  duty 
payments  on  the  foreign  components 
used  in  export  production.  Some  5 
percent  of  the  plant's  shipments  are 
exported.  On  its  domestic  sales,  L'Oreal 
USA  would  be  able  to  choose  the  duty 
rates  during  Customs  entry  procedures 
that  apply  to  cosmetic  and  beauty 
products  (duty-free  to  5.8%)  for  the 
foreign  inputs  noted  above.  The  request 
indicates  that  the  savings  from  FTZ 
procediires  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appginted  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  St.  N\V.,  Washington,  DC 
20005; or- 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100\V,  1401  Constitution  Ave. 
NW..  Washington,  DC  20230.  The 
closing  period  for  their  receipt  is 
January  20,  2004.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
February  2,  2004). 

A  copy  of  th6  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
744  Broad  Street,  Suite  1505,  Newark, 
NJ  07102. 

Dated:  November  6,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[PR  Doc.  03-28805  Filed  11-18-03;  8:45  am] 

BILUNO  CODE  3S10-OS-P 


DEPAf^TMENT  OF  COMMERCE 
Foreigi  i-Trade  Zones  Board 

[Docket  No.  46-2003} 

Pepsi-Cola  Manufacturing 
International,  Ltd. — Subzone  61J; 
Applio  ition  for  Expansion  of  Scope  of 
Manufa  cturing  Authority,  Extension  of 
Commi  »nt  Period 

The  (  omment  period  for  the 
applica  tion  submitted  by  the  Puerto 
Rico  Ej  ports  Development  Corporation 
(68  FR  )4888,  9-19-2003),  grantee  of 
FTZ  61  on  behalf  of  Pepsi-Cola 
Manufacturing  International,  Ltd. 
(PCMIl ),  operator  of  FTZ  61  J,  requesting 
an  expj  nsion  of  the  scope  of 
manufa  cturing  authority  to  include 
additio  lal  finished  products  and 
manufa  cturing  capacity  under  FTZ 
procedi  ires^t  the  PCMIL  soft  drink  and 
juice  be  verage  concentrate 
manufacturing  plant  in  Cidra,  Puerto 
his  been  extended  to  December 
,  to  allow  interested  parties 
tiohal  time  in  which  to  comment  on 
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s  in  writing  are  invited 
his  period.  Submissions 
and  three  copies)  shall  be 
to  the  Board's  Executive 
;  at  the  following  addresses: 

s  via  Express/Package 
Sen'ices:  Office  of  the 
Secretary,  Foreign-Trade 
^oard.  U.S.  Department  of 
,  Franklin  Court  Building- 
OOW,  1099  14th  Street,  NW., 
on,  DC  20005;  or, 
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Suite  4 
Washinbt 
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U.S.  Department 
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via  the  U.S.  Postal _ 
Office  of  the  Executive 
Foreign-Trade  Zones  Board, 
of  Commerce.  FCB- 
1401  Constitution  Avenue, 
ington.  DC  20230. 

Material  submitted  will  be  available 
nsp  ection  at  address  No.  1  noted 


November  7,  2003. 
^ccinelli. 
Secretary. 
03-28807  Filed  11-18-03;  8:45^  am] 

C|>OE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  No.  61-2003] 

Foreign-Trade  Zone  77— Memphis,  TN; 
Expansion  of  Manufacturing 
Authority — Subzone  77 A,  Sharp 
Manufacturing  Company  of  America 
(Consumer  and  Business  Electronics) 
Shelby  County,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the    • 
Board)  by  the  City  of  Memphis, 
Teimessee,  grantee  of  FTZ  77, 
requesting  to  expand  the  scope  of 
manufacturing  authority  under  zone 
procedures  within  Subzone  77A,  at  the 
Sharp  Manufacturing  Company  of 
America  facilities  in  Shelby  County, 
Tennessee.  It  was  formally  filed  on 
November  6,  2003. 

Subzone  77A  was  approved  by  the 
Board  in  1984  at  2  sites  (107  acres)  in 
the  Memphis  area  (Shelby  County), 
Tennessee,  with  authority  originally 
granted  for  the  manufacture  of 
television  and  microwave  ovens  (Board 
Order  265,  49  FR  28589,  07/13/84),  and 
later  expanded  to  include  personal 
computers,  printers,  and  printed  circuit 
boards  (Board  Order  653.  58  FR  47859, 
09/13/93). 

Subzone  77A  (600  employees,  with 
projections  to  730  by  2005)  is  currently 
requesting  to  expand  the  scope-of 
authority  for  manufacturing  activity 
conducted  under  FTZ  procedures  to 
include  the  assembly  of  multifunction 
office  machines  and  accessories  (HTSUS 
8471.60.  8471.70,  8471.80,  8472.90  and 
8473.50,  all  duty-free)  and  photovoltaic 
cells  and  modules  (HTSUS  8541.40, 
duty-free),  using  foreign  and  domestic 
materials.  Foreign-sourced  components 
used  in  the  assembly  of  multifunction 
office  machines  include  printer  engines, 
controller  bojirds,  and  printer  parts  and 
accessories  (HTSUS  8472.90.80000, 
8473.40.1000,  8473.40.8000),  and  would 
account  for  some  95  percent  of  finished 
product  value.  Foreign-sourced 
components  used  in  the  assembly  of 
photovoltaic  modules  include 
photovoltaic  cells,  module  frames  and 
interconnectors,  terminal  boxes,  PET 
sheets,  gaskets,  tape  and  resins  (HTSUS 
8541.40.6030,  8541.90.0000,  8536, 
3920.62.0000,  4016.92,  3919,  3909),  and 
would  account  for  approximately  20 
percent  of  finished  product  value. 
Photovoltaic  module  components 
having  an  inverted  tariff  would 
comprise  some  5  percent  of  the  value  of 
the  finished  product. 

Zone  procedures  would  exempt  Sharp 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
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On  domestic  sales,  the  company  would 
be  able  to  defer  Customs  duty  payments 
on  foreign  materials.  On  domestic 
shipments  of  photovoltaic  modules,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished 
products  (duty-free)  instead  of  the  rate 
otherwise  applicable  to  the  foreign 
components  (duty-free  to  6.5%).  In 
addition.  Sharp  may  realize  logistical/ 
procedural  and  other  benefits  from 
subzone  status.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  Sharp's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  conunent  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 
~    1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Conunerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  20,  2004.  Rebuttal  comments  in 
response  to  material  submitted  diu-ing 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
December  4,  2003). 

A  copy  of  the  request  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zoi*s  Board's  Executive 
Secretary  at  address  Number  1  listed 
above  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
Buckman  Hall,  Suite  328,  650  East 
Parkway  South,  Memphis,  TN  38104. 

Dated:  November  6,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-28806  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-813] 

Canned  Pineapple  Fruit  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 


Review,  Rescission  of  Administrative 
Review  in  Part,  and  Final  Determination 
to  Not  Revoke  Order  in  Part:  Canned 
Pineapple  Fruit  from  Thailand. 

SUMMARY:  On  June  27,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidiunping  duty  order  on  canned 
pineapple  fruit  (CPF)  from  Thailand. 
This  review  covers  seven  producers/ 
exporters  of  the  subject  merchandise. 
The  period  of  review  (POR)  is  July  1 , 
2001,  through  June  30,  2002.  Based  on 
oiu  analysis  of  the  comments  received, 
these  final  results  differ  from  the 
preliminary  results.  The  final  results  are 
listed  below  in  the  Final  Results  of 
Review  section.  Consistent  with  the 
preliminary  results,  we  are  rescinding 
the  review  with  respect  to  Prachuab 
Fruit  Canning  Company  (Praft)  based  on 
our  determination  that  this  company 
had  no  shipments  of  subject 
merchandise  to  the  United  States  diuing 
the  POR. 

EFFECTIVE  DATE:  November  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marin  Weaver  or  Charles  Riggle,  Office 
5,  Group  II,  AD/CVD  Enforcement, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-2336 
and  (202)  482-0650,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  review  covers  the  following 
producers/exporters  of  merchandise 
subject  to  the  antidumping  duty  order 
on  CPF  from  Thailand:  Vita  Food 
Factory  (1989)  Co.,  Ltd.  (Vita),  Kuiburi 
Fruit  Canning  Co.,  Ltd.  (Kuiburi),  Malee 
Sampran  Public  Co.,  Ltd.  (Malee),  The 
Thai  Pineapple  Public  Co..  Ltd.  (TIPCO), 
Thai  Pineapple  Canning  Industry  Corp., 
Ltd.  (TPC),  Dole  Food  Company,  Inc., 
Dole  Packaged  Foods  Company,  and 
Dole  Thailand,  Ltd.  (collectively.  Dole), 
and  Siam  Fruit  Canning  (1988)  Co.,  Ltd. 
(SIFCO). 

On  June  27,  2003,  the  Department 
published  the  preliminary  results  of  this 
review  and  invited  interested  parties  to 
comment  on  those  results.  See  Notice  of 
Preliminary  Results,  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review,  and  Preliminary  Determination 
to  Not  Revoke  Order  in  Part:  Canned 
Pineapple  Fruit  From  Thailand,  68  FR 
38291  (Preliminary  Results].  On  July  28, 
2003,  we  received  case  briefs  from  Dole, 


Malee,  TPC,  and  the  petitioners.^  On 
July  28,  2003,  SIFCO  submitted  what  it 
claimed  was  a  case  brief,  but  it  was 
rejected  by  the  Department  for  being 
comprised  strictly  of  new  factual 
information.2  On  August  4,  2003,  we 
received  rebuttal  briefs  from  Dole. 
Malee,  and  the  petitioners.  We  received 
rebuttal  comments  from  Kuiburi  on 
August  8,  2003.3 

On  July  28,  2003,  Malee  and  the 
petitioners  requested  a  public  hearing, 
and  Dole  asked  to  participate  if  one  was 
held.  A  public  hearing  ■•  was  held 
September  5,  2003,  and  was  attended  by 
Dole,  Malee,  and  the  petitioners. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
CPF,  defined  as  pineapple  processed 
and/or  prepared  into  various  product 
forms,  including  rings,  pieces,  chunks, 
tidbits,  and  crushed  pineapple,  that  is 
packed  and  cooked  in  metal  cans  with 
either  pineapple  juice  or  sugar  syrup 
added.  CPF  is  currently  classifiable 
under  subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). , 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e.,  juice-packed). 
Although  these  HTSUS  subheadings  are 
provided  for  convenience  and  for 
customs  purposes,  the  written 
description  of  the  scope  is  dispositive. 

Rescission 

On  October  4,  2002,  in  response  to  the 
Department's  questionnaire,  Praft  stated 
that  it  made  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  We  ran  a  customs  query  and 
found  that  Praft  had  no  shipments  of 
subject  merchandise  during  the  POR. 
We  received  no  comments  r^arding  our 
preliminary  decision  to  rescind  the 
review  with  respect  to  Praft  and, 
consistent  with  the  preliminary  results, 
we  are  rescinding  the  review  with 
respect  to  Praft. 


'  The  petitioners  in  the  case  are  Maui  Pineapple 
Company  and  the  International  Longshoremen's 
and  Warehousemen's  Union. 

-  See  Letter  to  Mr.  Praynit  Visutvatanasak  from 
Garj'  Taverman,  Director.  Office  5,  Import 
Administration  (July  30,  2003). 

^  Kuiburi  was  granted  permission  to  submit 
rebuttal  comments  on  August  8,  2003.  due  to  a 
delay  in  its  receipt  of  the  petitioners'  case  brief.  See 
Letter  to  Mr.  Wichian  Boonmapajorn  from  Charles 
Riggle.  Program  Manager.  Office  5  (August  18. 
2003). 

■*  The  petitioners'  request  for  an  in  camera  hearing 
was  rejected  because  they  failed  to  satisfy  the 
criteria  outlined  in  section  351.310(f)  of  the 
Department's  regulations.  See  Letter  to  the 
petitioners  from  Gary  Taverman  (August  4,  2003). 
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Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum  for  the  Final 
Results  of  the  Administrative  Review  of 
the  Antidumping  Duty  Order  on  Canned 
Pineapple  Fruit  from  Thailand"  from 
Holly  Kuga,  Acting  Deputy  Assistant 
Secretary  for  Group  U,  Import 
Administration,  to  James  J.  Jochum, 
Assistant  Secretary  for  Import 
Admiiustration,  dated  October  27,  2003 
(Decision  Memorandum),  which'is 
hereby  adopted  by  this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  addressed  in  the 
Decision  Memorandimi,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit  (CRU),  room  B- 
099  of  the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Fair  Value  Comparisons 

Except  for  the  calculations  for  Dole, 
TIPCO,  and  Malee,  we  calculated  export 
price  (EP)  and  normal  value  [NV]  based 
on  the  same  methodology  used  in  the 
preliminary  results.  Changes  to  the  U.S. - 
dollar  denominated  credit  expense  for 
TIPCO  and  Canadian  credit  expense  and 
quantity  weight  field  used  in  the  margin 
calculation  for  Dole  are  detailed  in  their 
respective  analysis  memoranda  and/or 
the  Decision  Memorandum.  For  Malee, 
the  Department  discovered  that  one  sale 
should  be  treated  as  constructed  export 
price  during  the  POR,  rather  than  as  EP. 
The  changes  made  to  account  for  this 
are  detailed  in  Malee's  Analysis 
Memorandum. 

Cost  of  Production 

Except  for  Dole,  TIPCO,  and  Kuiburi, 
we  calculated  the  cost  of  production 
(COP)  for  the  merchandise  based  on  the 
same  methodology  used  in  the 
preliminary  results.  Changes  to  the 
general  and  administrative  (G&A) 
expense  ratio  for  TIPCO,  tinplate  costs 
for  Dole,  and  pineapple  weight  volume, 
G&A  and  interest  expense,  and  net 
realizable  value  for  Kuiburi  are  detailed 
in  the  these  companies'  respective 
analysis  memoranda  and  the  Decision 
Memorandum. 
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As  a  1 3sult  of  our  review,  we 
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average 
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Manu  acturer/Exporter 


Dole  Foot!  Company,  Inc. 
(Dole) 


Margin 
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0.49 


Manufacturer/Exporter 

Margin 
(percent) 

The  Thai  Pineapple  Public 
Company,  Ltd.  (TIPCO)  .... 

Kuiburi  Fruit  Canning  Co.  ~ 
Ltd.  (Kuiburi)  

Thai  Pineapple  Canning 
Industry  (TPC) 

0.22 

0.46 

51  16 

Siam  Fnjit  Canning  (1988) 
Co.  Ltd.  (SIFCO) 

Vita  Food  Factory  (1989)  Co. 
Ltd.  (Vita)  

Malee  Sampran  Public  Co., 
Ltd.  (Malee) 

8.39 
1.93 
7.61 

The  Department  shall  determine,  and 
The  U.S.  Customs  and  Border  Protection 
(CBP)  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  In  accordance 
with  section  351.212(b)(1)  of  the 
Department's  regulations,  we  have 
calculated  importer-specific  assessment 
rates  by  dividing  the  dumping  margin 
found  on  the  subject  merchandise 
examined  by  the  entered  value  of  such 
merchandise  with  the  exception  of  TPC. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  CBP  to  assess  antidumping 
duties  on  that  importer's  entries  of 
subject  merchandise.  In  the  case  of  TPC, 
which,  due  the  application  of  adverse 
facts  available  [AFA),  we  have  not 
calculated  importer-specific  assessment 
rates.  Therefore,  we  will  instruct  CBP  to 
assess  antidumping  duties  on  all  the 
subject  merchandise  at  the  AFA  rate. 
The  Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
CBP  within  15  days  of  publication  of 
these  final  results  of  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdtawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Tariff  Act  of  1930, 
as  amended,  (the  Act):  (1)  for  the 
companies  named  above,  the  cash 
deposit  rate  will  be  the  rate  listed  above, 
except  where  the  margins  are  zero  or  de 
minimis  no  cash  deposit  will  be 
required;  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  residts  of  review  or  in  the 
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most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
.  participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  24.64  percent, 
the  all-others  rate  established  in  the 
less-than-fair-value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  section  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return/ 
destruction  or  conversion  to  judicial 
protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  section  351.305(a)(3)  of 
the  Department's  regulations.  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  November  10,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX 

List  of  Comments  in  the  Issues  and 
Decision  Memorandum 

I.  ISSUES  SPECmC  TO  DOLE 

Comment  1:  Comparison  Market 
Comment  2:  Third-Party  Verification 
Comment  3:  Use  of  Facts  Available 
Comment  4:  Affiliation 
Comment  5:  General  and  Administrative 
(G&A)  Expense  Ratio 
Comment  6:  Tinplate 
Comment  7:  Credit  Expenses 
Comment  8:  Quantity  Weighting  Factors 
Comment  9:  Calculation  of  the 
Constructed  Export  Price  (CEP)  and 
Commission  Offsets 

n.  ISSUES  SPECIFIC  TO  KUIBURI 

Comment  10:  Volume  of  Pineapple 
Input  for  Product  Specific  Fruit  Costs 
Comment  11:  Costs  Outside  the  POR 
Comment  12:  G&A  and  Interest 
Expenses 


Comment  13:  Net  Realizable  Value 
(NRV) 

in.  ISSUES  sPEcmc  to  malee 

Comment  14:  NRV 

TV.  ISSUES  SPECIFIC  TO  TIPCO 

Comment  15:  Proposed  Interest  Income 

Offset 

Comment  16:  G&A  Expenses 

Comment  17:  Direct  Materials  Cost 

Comment  18:  Credit  Expenses 

V.  ISSUES  SPECmC  TO  TPC 

Comment  19:  Appropriate  Basis  for 

Determining  Normal  Value . 

Comment  20:  Application  of  Adverse 

Facts  Available 

Comment  21 :  Appropriateness  of 

Margin  Selected  for  Adverse  Facts 

Available 

Comment  22:  Control  of  TPC  by  MC 

VI.  GENERAL  ISSUE 

Comment  23:  Assessment  Rates 
[FRDoc.  03-28802  Filed  11-18-03.;  8:45  am] 
BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-882] 

Antidumping  Duty  Order:  Refined 
Brown  Aluminum  Oxide  (Otherwise 
Known  as  Refined  Brown  Artificial 
Corundum  or  Brown  Fused  Alumina) 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  antidumping  duty 
order. 

SUMMARY:  Pursuant  to  section  736(a)  of 
the  Tariff  Act  of  1930,  as  amended,  the 
Department  of  Commerce  is  issuing  an 
antidumping  duty  order  on  refined 
brown  aluminum  oxide  (otherwise 
Known  as  refined  brown  artificial 
conmdum  or  brown  fused  alumina) 
From  the  People's  Republic  of  China. 
EFFECTIVE  DATE:  November  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger,  Jim  Mathews  or 
Tinna  E.  Beldin,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-4136.  (202)  482-2778  or  (202)  482- 
1655,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  Order 

The  merchandise  covered  by  this 
investigation  is  ground,  pulverized  or 


refined  brown  artificial  corundum,  also 
knowrn  as  refined  brown  alimiinum 
oxide  or  brown  fused  alumina,  in  grit 
size  of  %  inch  or  less.  Excluded  from 
the- scope  of  the  investigation  is  crude 
artificial  corundum  in  which  particles 
with  a  diameter  greater  than  Vh  inch 
constitute  at  least  50  percent  of  the  total 
weight  of  the  entire  batch.  The  scope 
includes  brown  artificial  corundum  in 
which  particles  with  a  diameter  greater 
than  %  inch  constitute  less  than  50 
percent  of  the  total  weight  of  the  batch. 
The  merchandise  under  investigation  is 
currently  classifiable  imder  subheading 
2818.10.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs, 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Antidumping  Duty^  Order 

On  November  10.  2003,  the 
International  Trade  Commission  (the 
rrC)  notified  the  Department  of 
Commerce  (the  Department)  of  its  final 
determination  pursuant  to  section 
735(b){l)(A)(i)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  that  the  industry' 
in  the  United  States  producing  refined 
brown  aluminum  oxide  (RBAO)  is  ' 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  the  People's  Republic 
of  China  (PRC).  In  addition,  the  ITC 
notified  the  Department  of  its  final 
determination  that  critical 
circumstances  do  not  exist  vdth  respect 
to  imports  of  subject  merchandise  from 
the  PRC  that  are  subject  to  the 
Department's  affirmative  critical  ^ 

circumstances  finding. 

Therefore,  in  accordance  with  section 
736(a)(1)  of  the  Act,  the  Department  will 
direct  U.S.  Customs  and  Border 
Protection  (CBP)  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  of  the 
merchandise  for  all  relevant  entries  of 
RBAO  fi-om  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  RBAO  from 
the  PRC  entered,  or  withdrawn  from  the 
warehouse,  for  constimption  on  or  after 
May  6,  2003,  the  date  on  which  the 
Department  published  the  Notice  of 
Preliminary  Determination  of  Sales  Less 
Than  Fair  Value,  Affirmative 
Preliminary  Determination  of  Critical 
Circumstances  and  Postponement  of 
Final  Determination:  Refined  Brown 
Aluminum  Oxide  (Otherwise  known  as 
Refined  Brown  Artificial  Corundum  or 
Brown  Fused  Alumina)  from  the 
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People's  Republic  of  China,  68  FR 
23966. 

With  regard  to  the  ITC  negative 
critical  circiimstances  determination, 
we  will  instruct  CBP  to  lift  suspension 
and  to  release  any  bond  or  other 
security,  and  refund  any  cash  deposit 
made,  to  secure  the  payment  of 
antidumping  duties  with  respect  to 
entries  of  the  merchandise  entered,  or 
withdrawn  £rom  warehouse,  for 
consumption  on  or  after  February  5, 
2003,  but  before  May  6,  2003.  February 
5,  2003  is  90  days  prior  to  May  6,  2003. 
the  date  of  publication  of  the 
Department's  preliminary  determination 
in  the  Federal  Register. 

CBP  must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below.  The  "PRC-wide 
Rate"  applies  to  all  exporters  of  RBAO 
not  specifically  listed  below. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

Hbo  Jinyu  Abrasive  Co.,  Ltd.  ... 
PRC-wtde 

135.18 
135  18 

^This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
RBAO  from  the  PRC,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Department's  Central 
Records  Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  November  12,  2003. 
James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-28803  Filed  11-18-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intsfnational  Trade  Adminfafration 

Export  Trade  Certtftcate  of  Review 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  03-00004. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  NYVZ  Import  &  Export,  Inc. 
("NYVZ").  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 


^OR 

Jeffrey 
Export 


FUi  THER I 


INFORMATION  CONTACT: 

.  Anspacher,  Director,  Office  of 
Trading  Company  Affairs, 
International  Trade  Administration,  by 
at  (202)  482-5131  (this  is  not 
number),  or  by  e-mail  at 
oetca@ita .  doc.gov. 


teleph 
a  toll- 


one : 
free  1 


SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Exfiort  Trading  Company  Act  of 
1982  (1^  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  (Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  part  325  (2003). 

The  ( )ffice  of  Export  Trading 
Compa  ly  Affairs  ("OETCA")  is  issuing 
this  nol  ice  pursuant  to  15  CFR  325.6(b), 
which  1  equires  the  Department  of 
Comme  rce  to  publish  a  summary  of  the 
Certific  ite  in  the  Federal  Register. 
Under  i  ection  305  (a)  of  the  Act  and  15 
CFR  32  5.11  (a),  any  person  aggrieved  by 
the  Sec  etary's  determination  may, 
within  JO  days  of  the  date  of  this  notice, 
bring  aj  i  action  in  any  appropriate 


district 


court  of  the  United  States  to  set 


aside  tt  e  determination  on  the  ground 


that  the 


limited 

CO 

to 


copyrig  its 


determination  is  erroneous. 


Descrip  tion  of  Certified  Conduct' 

Export  Trade 

1.  Products 

All  pi^oducts. 

2.  Servi  ces 

All  s(  rvices. 

3.  Tech  lology  Rights 

Tech  lology  Rights,  including,  but  not 
to:  patents,  trademarks, 

and  trade  secrets  that  relate 
Prodiicts  and  Services. 


4.  Expo  rt  Trade  Facilitation  Services  (as 
They  R  date  to  the  Export  of  Products, 
Service  5,  and  Technology  Rights) 

Expo  -t  Trade  Facilitation  Services, 
includi  ig,  but  not  limited  to, 
profess  onal  services  and  assistance 
relating  to  government  relations;  State 
and  Federal  export  programs;  foreign 
trade  aild  business  protocol;  consulting; 
market  research  and  analysis;  collection 
of  infoi  [nation  on  trade  opportunities; 
marketing;  negotiations;  joint  ventures; 
shippiqg  and  export  management; 
export  licensing;  advertising; 
docimi^ntation  and  services  related  to 
compliance  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation  services  and  the 
formation  of  shippers'  associations.   « 


Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  States  of  the  United  States,  the 
District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Conmionwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

NYVZ  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  £md  collect 
information  on  trade  opportunities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  and/or  non- 
exclusive licensing  emd/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services,  and/or  Technology  Rights; 

6.  Allocate  export  orders  emiong 
Suppliers; 

7.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sales  and/or  licensing  in  Export 
Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  shipping; 
and 

10.  Exchange  information  on  a  one- 
on-one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  Products 
for  export  and  coordinating  export  with 
distributors. 

Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
NYVZ  will  not  intentionally  disclose,     " 
directly  or  indirectly,  to  any  Supplier 
any  information  about  any  other 
Supplier's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  that  are  not  already 
generally  available  to  the  trade  or 
public. 

2.  NYVZ  wUl  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
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behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
dociiments  relevant  to  conduct  imder 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  dociunents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  docimients  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

Definition 

1.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  Products, 
Services  and/or  Technology  Rights. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  NYVZ  and  its 
employees  acting  on  its  behalf  from 
private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  U.S.  Federal  and  State  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
terms  and  conditions. 

Effective  Period  of  Certificate 

This  Certificate  continues  in  effect 
from  the  effective  date  indicated  below 
until  it  is  relinquished,  modified,  or 
revoked  as  provided  in  the  Act  and  the 
Regulations. 

Other  Conduct 

Nothing  in  this  Certificate  prohibits 
NYVZ  from  engaging  in  conduct  not 
specified  in  this  Certificate,  but  such 
conduct  is  subject  to  the  normal 
application  of  the  antitrust  laws. 

Disclaimer 

The  issuance  of  this  Certificate  of 
Review  to  NYVZ  by  the  Secretary  of 
Commerce  with  the  concurrence  of  the 
Attorney  General  under  the  provisions 
of  the  Act  does  not  constitute,  explicitly 
or  implicitly,  an  endorsement  or 
opinion  by  the  Secretary  or  by  the 
Attorney  General  concerning  either  (a) 
the  viability  or  quality  of  the  business 
plans  of  NYVZ  or  (b)  the  legality  of  such 
business  plans  of  NYVZ  under  the  laws 
of  the  United  States  (other  than  as 
provided  in  the  Act)  or  under  the  laws 
of  any  foreign  country.  The  application 
of  this  Certificate  to  conduct  in  export 
trade  where  the  United  States 
Government  is  the  buyer  or  where  the 
United  States  Govermnent  bears  more 
than  half  the  cost  of  the  transaction  is 
subject  to  the  limitations  set  forth  in 
Section  V.  (D.)  of  the  "Guidelines  for  the 
Issuance  of  Export  Trade  Certificate  of 


Review  (Second  Edition),"  50  FR  1786 
(January  11,  1985). 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Effective  Date:  November  10,  2003. 

Dated:  November  14,  2003. 

Jefifrey  C.  Anspacher, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  03-28988  Filed  11-18-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Guatemala 

November  13,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bvueau  of  Customs  and 
Border  Protection  establishing  import 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  Web  site  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agriculttiral 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALS)  for 
textile  products,  produced  or 
manufactured  in  Guatemala  and 
exported  during  the  period  January  1, 
2004  through  December  31,  2004  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  piu'suant  to  the 
Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing  (ATC). 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  limits  and 
guaranteed  access  levels  for  2004. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

These  limits  are  subject  (o  adjustment 
piu-suant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003). 
Information  regarding  the  availability  of 
the  2004  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the  ^ 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

James  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  13,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington .  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Guatemala  and 
exported  during  the  period  beginning  on 
January  1,  2004  and  extending  through 
December  31,  2004,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

340/640 

347/348 

351/651  

443 

448 .-. 

2,530,610  dozen. 
3,030,113  dozen. 
533,818  dozen. 
79,224  numbers. 
49,639  dozen. 
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The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported    ; 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  1,  2002 Ho  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  effective 
on  January  1 ,  2004^  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
Guatemala  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  Guatemala  during  the  period 
January  1,  2004  through  December  31,  2004: 


Category 


340/640 
347/348 
351/651 

443 

448 


Guaranteed  access 
level 


520,000  dozen. 
1 ,000,000  dozen. 
200,000  dozen. 
25,000  numbers. 
42,000  dozen. 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  24,  1990  (55  FR  3079), 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  03-28905  Filed  11-18-03;  8:45  am] 
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COMM  ITEE  FOR  THE 
IMPLEfENTATION  OF  TEXTILE 
AGREBMENTS 

AnnouBcement  of  Import  Restraint 
Limits  nr  Certain  Cotton,  Wool  and 
Man-Mide  Fiber  Textile  Products 
Produced  or  Manufactured  in  Hungary 

November  13,  2003.  | 

AGENCY^  Conimittee  for  the  ' 

Implernentation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commi  sioner.  Bureau  of  Customs  and 

Border  'rotection  establishing  limits. 


EFFECTIVE 
FOR 

Naomi 

Special 

Appare 

(202) 

quota 

Quota  S 

bulletir 

call 

Bureau 


(20  0 


WTVU'.Ci 

embarg^i 
to  the 
Web  sitte 


DATE:  January  1,  2004. 
FURTHER  INFORMATION  CONTACT: 

•"reeman.  International  Trade 

st.  Office  of  Textiles  and 

.  U.S.  Department  of  Commerce, 

4(  2-4212.  For  information  on  the 

status  of  these  limits,  refer  to  the 

tus  Reports  posted  on  the 

boards  of  each  Customs  port. 

927-5850,  or  refer  to  the 
of  Customs  and  Border 
Protection  Web  site  at  http:// 

:l  stoms.gov.  For  information  on 

)es  and  quota  re-openings,  refer 
Cjffice  of  Textiles  arid  Apparel 
at  http://otexa.ita.doc.gov. 
SUPPLEIflENTARY  INFORMATION: 

Autha  rity:  Section  204  of  the  Agricultural 
Act  of  H  56,  as  amended  (7  U.S.C.  1854); 
Executiv  e  Order  11651  of  March  3, 1972,  as 
amendei  . 

The  i  nport  restraint  limits  for  textile 
produc  s,  produced  or  manufactured  in 
Hungar ,'  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  ar  ?  based  on  the  limits  notified  to 
the  Tex  :iles  Monitoring  Body  pursuant 
to  the  L  ruguay  Round  Agreement  on 
Textile!  and  Clothing  (ATC). 

In  th(  letter  published  below,  the 
Chairm  m  of  CITA  directs  the 
Commi  (sioner.  Bureau  of  Customs  and 
Border  'rotection  to  establish  the  limits 
for  the  :  1004  period. 

Thesi  I  limits  are  subject  to  adjustment 
pursuai  it  to  the  provisions  of  the  ATC 
and  adi  linistrative  arrangements 
notifiec  to  the  Textiles  Monitoring 
Body.  I-  owever,  as  the  ATC  and  all 
restrict:  ons  thereunder  will  terminate 
on  Janu  ary  1,  2005,  no  adjustment  for 
carryfoi  ward  (borrowing  from  next 
year's  1  mits  for  use  in  the  current  year) 
will  be  available. 

A  dei  cription  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbei  s  is  available  in  the  Correlation: 


Textile 


and  Apparel  Categories  with  the 


]      Harmoi  dzed  Tariff  Schedule  of  the 
United  States  [see  Federal  Register 
notice  (8  FR  1599,  published  on  January 
13,  200  J).  Information  regarding  the 


availability  of  the  2004  Correlation  will 
be  published  in  the  Federal  Register  at 
a  later  date. 

Jame&X].  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  13,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Rotmd  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Hungary  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2004  and  extending 
through  December  31,  2004,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit    ~ 

351/651  

410 

491,013  dozen. 
1 ,041 ,727  square  me- 
ters. 
19,755  dozen. 
16,762  dozen. 
28,973  dozen. 
185,578  numbers. 
59,865  numbers. 
25,605  dozen. 
2,430,242  kilograms. 

433- 

434 

435 

443 

444 

448 

604 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dat^d  November  1,  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-28906  Filed  11-18-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India 

November  13,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
India  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits. 

Carryforward  applied  to  2003  is  being 
deducted  from  the  2004  limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  Januarj'  13,  2003). 
Information  regarding  the  2004 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  13,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January*  1,  2004,  enlry  into  the  ' 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2004  and  extending 
through  December  31,  2004,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Twelve-month  restraint 
Hmit 


Category 


Levels  in  Group  I 
218 

219 

313 

314 

315 

317 

326 

334/634 

335/635 

336/636 

338/339 

340/640 

341  

342/642 

345 

347/348 

351/651  

363 

369-S8  

641 

647/648 


Twelve-month  restraint 
limit 


27,509,794  square 

meters. 
116,542,206  square 

meters. 
73,606,023  square 

meters. 
13,874,072  square 

meters. 
23,302,882  square 

meters. 
58,634,081  square 

meters. 
13,325,930  square 

meters. 
234,590  dozen. 
1,104,045  dozen. 
1,531.558  dozen. 
5,451 ,865  dozen. 
3,030,094  dozen. 
5,851 ,667  dozen  of 

which  not  more  ttian 

3,510,998  dozen 

shall  be  in  Category 

341-Y1. 
2,235,695  dozen. 
367,770  dozen. 
1,120,348  dozen. 
447,048  dozen. 
81 ,400,382  numbers. 
1 ,261 ,765  kilograms. 
2,462,284  dozen. 
1,447,969  dozen. 


Group  II 

200,201,220,224- 

172,642,741  square 

227,  237,  239pt.3, 

meters  equivalent. 

300,  301,  331  pt.", 

332,  333,  352, 

359pt.  5,  360-362, 

• 

603.604,611- 

620,  624-629, 

631pt.6,  633,  638. 

639,643-646. 

652,  659pt.  7, 

666pt.  8,  845.  846 

and  852,  as  a 

group 

^Category  341 -Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1 .42.0054. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

3  Category  239pt.:  only  HTS  number 
.6209.20.5040  (diapers). 

•*  Category  331  pt:  all  HTS  numbers  except 
-6116.10.1720,  6116.10.4810,  6116.10.5510 
6116.10.7510,  6116.92.6410.  6116.92.6420, 
6116.92.6430.  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99.9510. 

5  Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22.1000,  6204.22.1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90.1525,  ' 
6505.90.1540,  6505.90.2060  and 
6505.90.2545. 

6  Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116.10.4820,  6116.10.5520, 
6116.10.7520,  611693.8800,  6116.93.9400, 
6116.99.4800,  6116.99.5400  and 
6116.99.9530. 

'"Category  659pt.:  all  HTS  numbers  except 
6115.11.0010,  6115.12.2000,  6117.10.2030, 
6117.20.9030.  6212.90.0030,  6214.30.0000, 
6214.40.0000,  6406.99.1510  and 

6406.99.1540. 

8  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,    6301.10.0000,    6301.40.0010, 

6301.90.0010, 

6302.53.0030, 

6303.12.0000, 

6303.92.2010, 

6304.11.2000, 

6304.91.0040. 

6307.90.9884, 


6302.53.0010, 
6302.93.1000, 
6303.19.0010, 
6303.92.2020, 
6304.19.1500. 
6304.93.0000, 
9404.90.8522 


6301.40.0020, 
6302.53.0020, 
6302.93.2000, 
6303.92.1000, 
6303.99.0010, 
6304.19.2000, 
6304.99.6020, 
and  9404.90.9522. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  1.  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Conunissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entrv"  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puertaiico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  03-28907  Filed  11-18-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Indonesia 

November  13.  2003.. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 


informa  ion  on  embargoes  and  quota  re- 
opening >,  refer  to  the  Office  of  Textiles 
and  Api  arel  Web  site  at  http:// 
otexa.iti  .doc.gov. 

SUPPLEIfENTARY  INFORMATION: 

Autho^ty:  Section  204  of  the  Agricultural 
Act  of  19B6,  as  amended  (7  U.S.C.  1854); 
Executivl  Order  11651  of  March  3,  1972,  as 
amendecu 

The  import  restraint  limits  for  textile 
product  ,  produced  or  manufactured  in 
Indones  a  and  exported  during  the 
period  Ji  inuary  1,  2004  through 
December  31,  2004  are  based  on  limits 
notified  lo  the  Textiles  Monitoring  Body 
pursuan^  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  a!  Memorandum  of 
Understanding  (MOU)  dated  November 
1, 1996  1  tetween  the  Governments  of  the 
United  J  tates  and  Indonesia,  and  an 
exchang  )  of  notes  dated  December  10, 
1997  an(  I  January  9,  1998. 

In  the  letter  published  below,  the 
Chairma  a  of  CITA  directs  the 
Commisjioner,  Bureau  of  Customs  and 
Border  F  rotection  to  establish  the  2004 
limits. 

Carr\'l  arward  applied  to  2003  is  being 
deduct©  1  from  the  2004  limits. 

These  limits  are  subject  to  adjustment 
pursuan  to  the  provisions  of  the  ATC 
and  adni  inistrative  arrangements 
notified  lo  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restricti<  ns  thereunder  will  terminate 
on  January'  1,  2005,  no  adjustment  for 
carryfor  vard  (borrowing  from  next 
year's  lii  tiits  for  use  in  the  current  year) 
will  be  a  vailable. 


Category 


Levels  in  Group  I 

200  

219  

.225  

300/301   

313-0^   

314-02  ..: 

315-03  „.... 

31  y-C'/ei  7/326-0  5 


331pt./631pt.6  . 

334/335  

336/636  

338/339  

340/640  i. 

341    

342/642  

345  

347/348  

351/651    

359-C/659-C'' 
359-S/659-S8 

360  

361    

369^9  

433  

443  

445/446  


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003).  Information  regarding  the 
2004  Correlation  will  be  published  in 
the  Federal  Register  at  a  later  date. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  13,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  a  Memorandum  of 
Understanding  dated  November  1,  1996 
between  the  Governments  of  the  United 
States  and  Indonesia,  and  an  exchange  of 
notes  dated  December  10, 1997  and  January 
9, 1998.  you  are  directed  to  prohibit,  effective 
on  January  1,  2004,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2004  and  extending  through 
December  31,  2004,  in  excess  of  the  following 
levels  of  restraint: 


Twelve-month  restraint  limit 


1 ,477,649  kilograms. 
16,414,326  square  meters. 
1 1 ,494,266  square  meters. 
7,024,287  kilograms. 
29,783,618  square  meters. 
103,996,948  square  meters. 
47,254,277  square  meters. 

45,640,819  square  meters  of  which  not  more  than  6,743,928  square  me- 
ters shall  be  In  Category  326-0. 
1,850,392  dozen  pairs. 
384,072  dozen. 
1.014,842  dozen. 
1,962,017  dozen.  » 

2,416,276  dozen. 
-1,453,274  dozen. 
604,069  dozen. 
742,775  dozen. 
2,657,905  dozen. 

830,141  dozen.  -  -  . 

2,426,572  kilograms. 
2,554,284  kilograms. 
2,273,304  numtjers. 
2,273,304  numbers. 
1 ,567,932  kilograms. 
11,931  dozen. 
88,517  numbers. 
63,028  dozen. 
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Category 


447  

443 

604-^^0  SZZZZZZ 

611-0"  

613/614/615 

618-012  

619/620  

625/626/627/628/62&-0  " 

634/635  

638/639  

641    „ 


643  

644  

645/646  

647/648  "ZZZZZ 

Group  II 

201,  218,  220,  224,  226,  227,  237,  239pt.i'',  332,  333,  352,  359- 

01S,  362,  363,  369-0^6  400,  410,  414,  434,  435,  436,  438.  440 

442,  444,  459pt.  ^^,  4€9pt.  ^s,  603,  604-0^9,  624,  633,  652,  659- 

020,  666pt.2i,  845,  846  and  852,  as  a  group 
Subgroup  in  Group  II 
400,  410,  414,  434,  435,  436,  438,  440,  442,  444,   459pt.  and 

469pt.,  as  a  group 
In  Group  II  subgroup 
435  - 


Twelve-month  restraint  limit 


17,705  dozen. 
23,165  dozen. 
1,219,495  kilograms. 
7,647,547  square  meters. 
43,295,136  square  meters. 
10.217,143  square  nwters. 
15,836,570  square  meters. 
48,320,991  square  meters. 
510,856  dozen. 
2.512,931  dozen. 
3,894,526  dozen. 
568,329  numbers. 
752,666  numbers. 
1,344,245  dozen. 
5,569,021  dozen. 

163,930,335  square  meters  equivalent. 


3,319,772  square  meters  equivalent. 


52,120  dozen. 


;■  Category  313-0:  all  HTS  numbers  except  5208.52.3035,  5208.52.4035  and  5209.51.6032 

^Category  314-0:  all  HTS  numbers  except  5209.51 .6015 

3  Category  31 5-0:  all  HTS  numbers  except  5208.52.4055. 

*  Category  317-0:  all  HTS  numt)ers  except  5208.59.2085. 

5  Category  326-0:  all  HTS  numbers  except  5208.59.2015,  5209.59.0015  and  521 1  59  0015 
o.!5«^X^^J?iu^"   """"^   numbers   except  6116.10.1720,   6116.10.4810,   6116.10.5510,   6116.10.7510,   6116926410    6116926420 
6116.92.6430,  61 16.92^6;W0   6116  92.7450,  6116.92.7460,  6116.92.7470,  6116.92.8800,  6116.92.9400  and  e"  6  99.951  orCat^on^ 
6116  999530  ^'''^  6116.10.1730,  6116.10.4820,  6116.10.5520,  6116.10.7520,  6116.93.8800,  6116.93.9400,  61 1 6.^48(X)  If? 6^^  i«l 

conS^o?.«'2fA?:::^-Ji"!y^^J^^""'^'^^^  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010.  6114.20.0048,  6114.20  0052  6203  42  2010 
f?Sf1??2?°'  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010;  Category  659-C:  onfy  HTS  numbere  6103  23  0055  6103  432020 
ilS^l?-^?^'  6103.49.2000,  6103.49.8038,  6104.63.1020,  6104.63.1030,  6lV69.1000,  61 04 .69.M14  61  4  30  3044  6  14  30  3054' 
6203.43.2010,    6203.43.2090,   6203.49.1010,    6203.49.1090,    6204.63.1510.   6204.69.1010,   6210.10.Mia   6211.33  6oi0^211M^^^^ 

ecategory  359;pS:  only  HTS  numbers  6112.39^0010,  6112.49.0010,  6211.11.8010,  6211.11.8020,  6211.12.8010  and  6211.12.8020;  Category 
S?T^'l.1020,62^ll2."loSlnd6iil^^^        6112.31.0020.    6112.41.0010,    6112.41.0020,    6112.41.0030,    6112.41.0040.    6211.11.TC. 
3  Category  369-S:  only  HTS  number  6307.10.2005. 
10  Category  604-A:  only  HTS  number  5509.32.0000. 

1' Category  61 1-0:  all  HTS  numbers  except  5516.14.00(J5,  5516.14.0025  and  5516.14.0085 
12  Category  618-0:  all  HTS  numbers  except  5408.24.9010  and  5408.24  9040 

i^Category  625/626/627/628;  Category  629-0:  all  HTS  numbers  except  5408.34.9085  and  5516  24  0085 
i-'Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 
^r,'^S?l^ll   l^^-    ^"   '^"'"^   numbers   except   6103.42.2025,   6103.49.8034.   6104.62.1020,   6104.69.8010.   6114200048    6114200052 
Ro??t?i^  n'  «i??-??iS^'  f^?^?^iS^S-  6211.32.0010,  6211.32.0025  and  6211.42.0010  (Category  359-C;  61 12.39.001 0,  6     2:49:0010' 
6211.11.8010,  6211.11.8020,  6211.12.8010  and  6211.12.8020  (Category  359-S);  6115.19.8010   6117106010   611720  9010   6203  221000 
62CM  22.1000,  6212^90.0010  6214.90.0010,  6406.99.1550,  6505.^90. 1525^6505.90:i  540,  6505^  2^  an^ tiQl^25^t(C^^^lSt) 
^.onooo^^^'X  ^®.?;:;S-o^'LJlI^  numbers  except  6307.10.2005  (Category  369-S);  4202.12.4000.  4202.12.8020,  4202.12.8060    4202  22  4020 
4202.22.4500,    4202.22.8030,    4202.32.4000,    4202.32.9530,    4202.92.0505,    4202.92.1500,    4202  92  3016     4202  92  60^ 

5702.39.2010, 

5807.90.0510. 
6302.91.0005. 
6304.92.0000, 


5601.21.0090, 
5702.99.1090, 
6302.51.3000, 
6303.11.0000, 
6307.90.3010, 


5701 .90.2020 
5805.00.3000, 
6302.60.0010, 
6303.91.0020, 
6307.90.5010, 


5702.10.9020, 
5807.10.0510, 
6302.60.0030, 
6304.91 .0020, 


5702.49.1020, 
6301.30.0010, 
6302.91 .0025, 
6305.20.0000, 


5702.49.1080, 
6301 .30.0020, 
6302.91.0045, 
6306.11.0000, 


5702.59.1000, 
6302,51.1000. 
6302.91.0050, 
6307.10.1020, 


5601.10.1000, 
5702.99.1010, 
6302.51 .2000, 
6302.91.0060, 
6307.10.1090, 


6307.90.8910.   6307.90.8945,    6307.90.9882,   6406.10.7700,   9404.90.1000,    9404.90.8040   and 


5701.90.1020, 
5705.00.2020, 
6302.51.4000, 
6303.91.0010. 
,  6307.90.4010, 
9404.90.9505  (Category  369pt 

cxnc^o^^Jfo^  f ^«P'a-^  ^Lt;'''"^    """^bers   except   6115.19.8020,    6117.10.1000,   6117.10.2010,   6117.20.9020.    6212.90.0020    6214  20  0000 
6405.20.6030.  6405.20.6060,  6405.20.6090,  6406.99.1505  and  6406  99  1560  "  =~<:".    d<:  i-:.3u.vaj^u,    o^tt.^v.ww, 

63(Slx)°l'oand^64b6lo902V"'"'^'^^''^®^^   5601.29.0020,   5603.94.1010,   6304.19.3040,   6304.91.0050,   6304.99.1500.   6304.99.6010, 
19 Category  604-O:  all  HTS  numbers  except  5509.32.0000  (Category  604-A) 

20 Category  659-0:  all  HTS  numbers  except  6103.23.0055,  6103.43.2020,  6103.43.2025  6103  49  2000 
6104.69.1000,  6104.69.8014,  6114.30.3044,  6114.30.3054,  6203.43.2010  6203  43  2090  ' 
6204.69.1010,   6210.10.9010,   6211.33.0010,   6211.33.0017,   62>1.43.0010   (Category  659-c') 

c®.Vc^.'*o'™°'J]i^;«o222°u  ^^^2.41.0040,   6211.11.1010,   6211.11.1020,   621112.1010.   6211.12.1020   (Category '65'9^sy 
6115.12.2000,  6117.10.2030,  6117.20.9030,  6212.90.0030,  6214.30.0000,  6214.40.0000.  6406.99.1510  and  640699  1540  (Cat- 


6104.63.1030, 
6204.63.1510, 
6112.41.0010, 
6115.11.0010, 
egory  659pt.). 
21  Category 
6302.53.0020, 
6303.99.0010, 
S404.90.9522. 


6103.49.8038, 
6203.49.1010, 
6112.31.0010, 


6104.63.1020, 
6203.49.1090, 
6112.31.0020, 


^f?Ro  .-?LoJ®  Jl^iUJ^/^  ^^^P^  5805.00.4010,  6301.10.0000,  6301.40.0010,  6301.40.0020,  6301.90.0010.  6302  53  0010 
J2?.^.^?oSS5?'  o52°2-^3 ''°°0'  6302.93.2000,  6303.12.0000,  6303.19.0010,  6303.92.1000,  6303.92.2010,  6303  92  202o' 
6304.11.2000,  6304.19.1500,  6304.19.2000,  6304.91.0040,  6304.93.0000,  6304.99.6020,  6307.90  9884  9404  90  8522-  and 
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The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  8,  2002)  to  the  extent 
of  any  unfilled  balcinces.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1)., 

Sincerely, 
James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  03-28908  Filed  11-18-03;  8:45  am] 
BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Commercial  Availability  Petition  Under 
ttie  United  States  -  Caribliean  Basin 
Trade  Partnerstiip  Act  (CBTPA) 

November  14,  2003. 
agency:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
ACTION:  Request  for  public  comments 
concerning  a  petition  for  a 
determination  that  certain  printed,  100 
percent  rayon,  herringbone  fabric 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  under  the  CBTPA. 

summary:  On  November  13,  2003,  the 
Chairman  of  CITA  received  a  petition  on 
liehalf  of  Alarmex  Holdings  Group,  Inc. 
alleging  that  printed,  100  percent  rayon, 
herringbone  fabric,  classified  in 
subheading  5516.14.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)_of  220  g/m2 
fabric  vyeight,  of  20's  singles  spun  rayon 
yam,  of  100  x  64  construction,  cannot 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  It  requests  that  apparel  articles 
of  such  fabrics  assembled  in  one  or 
more  CBTPA  beneficiary  countries  be 
eligible  for  preferential  treatment  under 
the  CBTPA.  QTA  hereby  solicits  public 
comments  on  this  petition,  in  particular 
with  regard  to  whether  this  fabric  can  be 
supplied  by  the  domestic  industry  in 


commeri  ial  quantities  in  a  timely 
manner.  Comments  must  be  submitted 
by  Decenber  4,  2003  to  the  Chairman, 
Corhmitt  se  for  the  Implementation  of 

>  greements.  Room  3001,  United 
D(  partment  of  Commerce,  14th 
Constitution,  NW.,  Washington,  DC 


Textile 
States 
and 
20230. 


FOR  FUR1  HER  INFORMATION  CONTACT: 

Janet  E.  1  leinzen,  International  Trade 
Specialij  t,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  48^-3400. 

SUPPLEMblTARY  INFORMATION: 

Authoriy:  Section  213(b)(2)(A)(v)(n)  of  the 
CBERA.  4  added  by  Section  211(a)  of  the 
CBTPA;  iction  6  of  Executive  Order  No. 
13191  of  fcnuary  17,  2001. 

Backgroand 

The  CBTPA  provides  for  quota-  and 
duty-frea  treatment  for  qualifying  textile 
and  app4rel  products.  Such  treatment  is 
generall]  limited  to  products 
manufac  ured  from  yarns  or  fabrics 
formed  i  i  the  United  States.  The  CBTPA 
also  pro^  ides  for  quota-  and  duty-fi-ee 
treatmen ;  for  apparel  articles  that  are 
both  cut  or  knit-to-shape)  and  sewn  or 
otherwis  3  assembled  in  one  or  more 
CBTPA  1  eneficiary  countries  from  fabric 
or  yarn  t  lat  is  not  formed  in  the  United 
States,  if  it  has  been  determined  that 
such  fabi  ic  or  yam  cannot  be  supplied 
by  the  d<  mestic  industry  in  commercial 
quantitie  s  in  a  timely  manner.  In 
Executiv  5  Order  No.  13191,  the 
Presiden  delegated  to  CITA  the 
authoritj  to  determine  whether  yams  or 
fabrics  a  innot  be  supplied  by  the 
domestic  industry  in  commercial 
quantitie  s  in  a  timely  manner  under  the 
CBTPA  a  nd  directed  CITA  to  establish 
procedui  es  to  ensure  appropriate  public 
participa  tion  in  any  such  determination. 
On  Marc  i  6,  2001,  CITA  published 
procedui  es  that  it  will  follow  in 
consider  ng  requests.  (66  FR  13502). 

On  No  /ember  13,  2003,  the  Chairman 
of  CITA  I  eceived  a  petition  from 
Sandler,  Travis,  &  Rosenberg,  P.A.,  on 
behalf  of  Alarmex  Holdings  Group,  Inc., 
alleging  :  hat  printed,  100  percent  rayon, 
herringb  )ne  fabric,  classified  in  HTSUS 
subhead  ng  5516.14.00  of  220  g/m2 
fabric  w<  ight,  of  20's  singles  spim  rayon 
yam,  of    00  x  64  construction,  cannot 
be  suppl  ed  by  the  domestic  industry  in 
commeK  ial  quantities  in  a  timely 
manner  «  nd  requesting  quota-  and  duty- 
free treat  nent  under  the  CBTPA  for 
apparel  i  rticles  that  are  cut  and  sewn  in 
one  or  m  are  CBTPA  beneficiary 
countrie!  from  such  fabrics. 

CITA  i  5  soliciting  public  comments 
regardin;  this  request,  particularly  with 
respect  t  i  whether  this  fabric  can  be 
supplied  by  the  domestic  industry  in 


commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  are  supplied  l^  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for  the 
fabric  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  December  4,  2003.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

If  a  comment  alleges  that  this  fabric 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner,  OTA  will  closely 
review  any  supporting  docvunentation, 
such  as  a  signed  statement  by  a 
manufacturer  of  the  fabric  stating  that  it 
produces  the  fabric  that  is  the  subject  of 
the  request,  including  the  quantities  that 
can  be  supplied  and  the  time  necessary 
to  fill  an  order,  as  well  eis  any  relevant 
information  regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  «md 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encoiuraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

James  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.03-29015  Filed  11-17-03;  1:10  pm] 

BILLING  CODE  351(M)n-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act,  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING:  . 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday, 
December  5, 2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-29039  Filed  11-17-03;  1:59  pm] 

BILUNG  CODE  6351-01HH 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshlne.Act  Meetings 

AGENCY:  Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.,  Friday, 

December  12,  2003. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  Room  1012. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission 

IFR  Doc.  03-29040  Filed  11-1 7-03;  1:59  pm] 

BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURE  TRADING 
COMMISSION 

Sunstiine  Act  Meetings 

AGENCY:  Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m..  Friday, 
December  19,  2003. 

PLACE:  1155  21st  St..  NW..  Washington. 
DC,  Room  1012. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-29041  Filed  11-17-03;  1:59  pm] 

BtLUNG  CODE  6351-4)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-091] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

November  7,  2003. 

Take  notice  that  on  October  31.  2003. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  and  approval  one  new 


negotiated  rate  service  agreement  and 
amendments  to  eight  existing  negotiated 
rate  service  agreements  between  ANR 
and  Wisconsin  Gas  Company,  and 
amendments  to  two  existing  negotiated 
rate  service  agreements  between  ANR 
and  Wisconsin  Electric  Power 
Company.  ANR  also  included  in  its 
filing  an  Amended  and  Restated 
Delivery  Pressure  Agreement,  which 
relates  to  the  tendered  service 
agreements. 

ANR  requests  that  the  Commission 
accept  and  approve  the  subject 
negotiated  rate  agreement  and 
amendments  to  be  effective  November  1 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  athttp:// 
mvH'./e/r.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00296  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOfr-305-011] 

CenterPoint  Energy— Mississippi  River 
Transmission  Corporation;  Notice  of 
Negotiated  Rate  Rling 

November  7.  2003. 

Take  notice  that  on  October  31,  2003, 
CenterPoint  Energy— Mississippi  River 
Transmission  Corporation  (MRT) 
tendered  for  filing  and  approval  a 
negotiated  rate  agreement  between 
CEGT  and  Laclede  Energy  Resources, 
Inc.  MRT  requests  that  the  Commission 
accept  and  approve  the  transaction  to  be 
effective  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nimiber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0310  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy,  Regulatory , 
Commission 

[DodMt  No.  CP03-7-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  HIing 

November  7,  2003. 

Take  notice  that  on  October  30,  2003, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  and  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission]  the 
following  tariff  sheets  toJts  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1 ,  to 
become  effective  November  30,  2003. 

Tenth  Revised  Sheet  No.  230A 

Seventh  Revised  Sheet  No.  230B  > 

First  Revised  Sheet  No.  230C 

CIG  states  that  these  tariff  sheets  are 
filed  to  establish  a  recovery 
methodology  for  electricity  commodity 
expenses  related  to  new  electric  air 
compression  facilities  on  the  CIG  system 
in  compli^ce  with  the  Commission's 
February  28,  2003  Order  ip  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  AIL  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-865^.  The  Commission 
strongly  encoiuages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-00298  Filed  11-18-03;  8:45  am] 

BHJJNO  CODE  6717-01-P 


DEPART  MENT  OF  ENERGY 

Federal  |nergy  Regulatory 
Commission 

[Docket  4>.  RP96-383-053] 


i' 


Dominioh  Transmission,  Inc.;  Notice  of 
Negotial^  Rate  Filing 

Novembei  7,  2003. 

Take  itotice  that  on  October  31,  2003, 
Dominion  Transmission  Inc.  (DTI) 
submitted  the  following  revised  tariff 
sheet,  foi  inclusion  in  its  FERC  Gas 
Tariff,  Tlird  Revised  Volume  No.  1, 
disclosiiig  a  recently  negotiated  rate 
transaction.  DTI  requests  an  effective 
date  of  November  1,  2003,  for  its 
propose(  tariff  sheet. 

Fourth  Re  rised  Sheet  No.  1406 

DTI  sti  ites  that  copies  of  the  filing 
have  bee  n  sent  to  DTI's  customers  and 
intereste  i  stated  commissions.  DTI  also 
states  thi  it  copies  of  its  filing  are 
available  for  public  inspection  during 
regular  t  usiness  hours  in  a  convenient 
form  anc  place,  at  DTI's  offices  at  120 
Tredegaj  St,  Richmond,  VA  23219. 

Any  p  jrson  desiring  to  be  heard  or  to 
protest  s  lid  filing  should  file  a  motion 
to  interv  jne  or  a  protest  with  the 
Federal  energy  Regulatory  Commission, 
888  Firs  Street,  NE..  Washington,  DC 
20426,  ii  1  accordance  with  sections 
385.214  3r  385.211  of  the  Commission's 
Rules  an  i  Regulations.  All  such  motions 
or  prote!  ts  must  be  filed  in  accordcince 
with  sec  ion  154.210  of  the 
Commis  lion's  Regulations.  Protests  will 
be  consi  iered  by  the  Commission  in 
determii  ing  the  appropriate  action  to  be 
taken,  bi  it  will  not  serve  to  make 
protestai  its  parties  to  the  proceedings. 
Any  per  ion  wishing  to  become  a  party 
must  fill  a  motion  to  intervene.  This 
filing  is  ivailable  for  review  at  the 
Commis  >ion  in  the  Public  Reference 
Room  oi  may  be  viewed  on  the 
Commis  iion's  Web  site  at  http:// 
www.fei  z.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excludii  g  the  last  three  digits  in  the 
docket  r  umber  field  to  access  the 
docume  it.  For  assistance,  please  contact 
FERC  O:  iline  Support  at 
FERCOi  lineSupport@ferc.gov  or  toll- 
free  at  (J  66)  208-3676,  or  TTY,  contact 
(202)  50  2-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instruct  ons  on  the  Commission's  web 
site  under  the  "eFiling"  link. 


Magalie 

Secretaij 
[FR  Doc 

BILUNG 


I.  Salas, 


E3-00320  Filed  11-18-03;  8:45  am] 
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CODE 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-420-002] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  the 
following  tariff  sheet  proposed  to 
become  effective  December  1,  2003: 

Thirteenth  Revised  Sheet  No.  120 

Iroquois  states  that  this  sheet  is 
submitted  in  compliance  with  the 
Commission's  Orders  issued  in  Docket 
No.  RP03-420-000  on  June  27,  2003  and 
August  29,  2003.  The  tariff  sheet 
included  herewith  reflects  the  change 
required  by  the  Commission. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  ^yill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00314  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  Nos.  RPOO-398-004  and  RP01-34- 
006] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
pursuant  to  18  CFR  154.7  and  154.203, 
and  in  compliance  with  the 
Commission's  Order  on  Rehearing  and 
Compliance  Filing  issued  March  4,  2003 
(March  4  Order),  in  Docket  Nos.  RPOO- 
398-001,  002,  003  and  RPOl-34-004, 
Overthrust  Pipeline  Company 
(Overthrust)  tenders  for  filing,  to  be 
effective  December  1,  2003,  proposed 
tariff  sheets  to  First  Revised  Volume  No. 
1-A  of  its  FERC  Gas  Tariff  that  are  listed 
as  follows: 

First  Revised  Volume  No.  1-A 
First  Revised  Sheet  No.  78J 
First  Revised  Sheet  No.  78K 

Overthrust  states  that  in  the  March  4 
Order,  the  Commission  granted 
Overthrust  an  extension  of  time  until 
December  1,  2003,  to  implement 
segmentation  on  a  self-implementing 
basis  through  the  nomination  process 
and  to  allow  segmenting  shippers  access 
to  receipt  and  delivery  points  outside 
the  flow  path  described  by  the  service 
agreement's  receipt  and  delivery  points. 
The  Commission's  March  4  Order 
directed  Overthrust  to  file  revised  tariff 
sheets  30  days  prior  to  December  1, 
2003,  to  implement  those  changes.  This 
filing  is  tendered  to  comply  with  the 
Commission's  March  4  Order. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  wiU  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 


MTVw./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nimiber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00312  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  CP03-31-O01] 

Paiute  Pipeline  Company;  Notice  of 
Compliance  Filing 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  November  1,  2003: 

Eleventh  Revised  Sheet  No.  10 
Fifth  Revised  Sheet  No.  21 
Third  Re\dsed  Sheet  No.  22 
Eleventh  Revised  Sheet  No.  161 

Paiute  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  issued  July  14, 
2003,  in  Docket  No.  CP03-3 1-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nimiber  field  to  access  the 
docvunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web  - 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretory. 

[FR  Doc.  E3-00297  Filed  11-18-03;  8:45  am] 

BIUJMG  CODE  6717-01-P. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  Nos.  RPOO-397-007  and  RP-33- 
007] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

November  7.  2003. 

Take  notice  that  on  October  31,  2003, 
Pursuant  to  18  CFR  154.7,  and  the 
Commission's  Order  issued  August  27, 
2002,  in  Docket  Nos.  RPOO-397,  et  al. 
(August  27  Order),  Questar  Pipeline 
Company  (Questar)  tendered  for  filing 
and  acceptance,  the  following  tariff 
sheets  to  First  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  be  effective 
December  1,  2003. 

First  Revised  Volume  No.  1 
Fourth  Revised  Sheet  No.  41 
Ninth  Revised  Sheet  No.  45 
Eleventh  Revised  Sheet  No.  46 
Ninth  Revised  sheet  No.  71 
Fifth  Revised  Sheet  No.  71A 
Third  Revised  sheet  No.  75D 
Fourth  Revised  Sheet  No.  99J 

In  this  filing  Questar  states  that  it 
filed  tariff  sheets  to  implement  its  Phase 
n  segmentation  proposal  to  be  effective 
December  1.  2003,  as  directed  by  the 
August  27  Order  in  Docket  Nos.RPOO- 
397,  et  al. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  vn\h  sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  Action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
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filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary.  * 

[FR  Doc.  E3-00311  Filed  11-18-03;  8:45  am] 

■LUNG  CODE  6717-41-P- 


DEPARTMENT  OF  ENERGY 

FaderaLEnergy  Regulatory 
Commiaaion 

[Doctot  No.  RP96-312-128] 

Tannaaaae  Gaa  Pipeline  Company; 
NoUca  of  Negotiated  Rate  Tariff  Rling 

November  7,  2003. 

Take  notice  that  on  October  30,  2003, 
Teimessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Green  way  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  its  Negotiated  Rate  Tariff  Filing. 

Termessee's  filing  requests  the 
Commission  to  approve  a  negotiated 
rate  arrangement  between  Tennessee 
and  Louis  Dreyfus  Energy  Services,  L.P. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,2003. 

■    Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
'  protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 


excludin]  the  last  three  digits  in  the 
docket  m  mber  field  to  access  the 
documen ;.  For  assistance,  please  contact 
FERC  On  ine  Support  at 
FERCOnl  neSupport@ferc.gov  or  toll- 
free  at  (8(  6)  208-3676,  or  TTY,  contact 
(202)  502  -8659.  The  Commission 
strongly  <  ncourages  electronic  filings. 
See,  18  C  Tl  385.2001(a)(l)(iii)  and  the 
instructic  ns  on  the  Conmiission's  Web 
site  imde  •  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  ^-00317  Filed  11-1&-03;  8:45  am] 

BILUNG  GDI  E  6717-01-P 


DEPART  MENT  OF  ENERGY 

Federal  ^nergy  Regulatory 
Commisiion 

[Docket  N  >.  RP96-312-129] 

Tenneaa  le  Gaa  Pipeline  Company; 
Notice  ol  Negotiated  Rate  Tariff  Filing 

November  7,  2003. 

Take  n  )tice  that  on  October  31,  2003, 
Tennesse  b  Gas  Pipeline  Company 
(Tenness  ;e).  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  its  "Negotiated  Rate  Tariff  Filing. 

Tenne!  see's  filing  requests  the 
Commiss  ion  to  approve  a  negotiated 
rate  arrai  gement  between  Tennessee 
and  Teni  essee  Valley  Authority. 
Tennesse  e  requests  that  the  Commission 
grant  sue  i  approval  effective  November 
1,2003. 

Any  p«  rson  desiring  to  be  heard  or  to 
protest  sj  lid  filing  should  file  a  motion 
to  interv(  (ne  or  a  protest  with  the 
Federal  I  nergy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  ii  accordance  with  Sections 
385.214  I  )r  385.211  of  the  Commission's 
Rules  an  1  Regulations.  All  such  motions 
or  protes  ts  must  be  filed  in  accordance 
with  Sec  ion  154.210  of  the 
Commisi  ion's  Regulations.  Protests  will 
be  consi(  lered  by  the  Commission  in 
determir  ing  the  appropriate  action  to  be 
taken,  bi  t  will  not  serve  to  make 
protestai  its  parties  to  the  proceedings. 
Any  pen  on  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  "rhis 
filing  is  Available  for  review  at  the 
Commisiion  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commis  lion's  website  at  http:// 
www.fer  :.gov  using  the  "eLibrary" 
(FERRIS  .  Enter  the  docket  number 
excludidg  the  last  three  digits  in  the 
docket  mimber  field  to  access  the 
documeiit.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOitIineSupport@ferc.gov  or  toU- 
fr^e  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00318  Filed  11-18-03;  8:45  am] 

BNJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  RP96-312-130] 

Tannaaaae  Gaa  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

November  7,  2003. 

Take  notice  that  on  October  31,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  its  Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  the 
Commission  to  approve  a  negotiated 
rate  arrangement  between  Tennessee 
and  NJR  Energy  Services  Company. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC    , 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http://  ^ 

ivww./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00319  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6717-41-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0O^26-016] 

Texas  Gas  Transmission,  LLC;  Notice 
of  Filing  of  Negotiated  Rate  Agreement 

November  7,  2003. 

Take  notice  that  on  October  30,  2003, 
Texas  Gas  Transmission,  LLC  (Texas 
Gas),  submitted  for  filing  the  tariff 
sheets  listed  below  for  incorporation 
into  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  56 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  propose  revised  tariff 
sheets  in  order  to  delete  references  to 
negotiated  rate  and/or  non-conforming 
service  agreements  which  have  expired, 
or  which  have  been  modified  to 
eliminate  the  non-conforming  language. 

Texas  Gas  states  that  copies  of  this 
filing  are  being  mailed  to  all  parties  on 
the  official  service  list  in  this  docket,  to 
Texas  Gas's  official  service  list,  to  Texas 
Gas's  jurisdictional  customers,  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "eLibrary" 
(FERRIS).  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00313  Filed  11-18-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-48(MN)2] 

Wyoming  interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

November  7,  2003. 

Take  notice  that  on  October  30,  2003, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  the  following  tariff  sheets 
with  an  effective  date  of  November  19, 
2003: 

Substitute  Third  Revised  Sheet  No.  70 
Seventh  Revised  Sheet  No.  72 

WIC  states  that  these  tariff  sheets 
implement  the  pro  forma  tariff 
provisions  accepted  by  the  Commission 
in  WIC's  gas  quality  settlement  at 
Docket  No.  RP03— 180-001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http:// www. fercgov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
iree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  eFiling  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00315  Filed  11-18-03;  8:45  am] 

nUJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 30-000,  et  al.] 

Black  Hills  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Filings 

October  15,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Black  Hills  Corporation 

[Docket  No.  EC03-130-000] 

Take  notice  that  on  October  9,  2003, 
Black  Hills  Corporation  (Black  Hills) 
filed  an  amendment  to  its  application 
filed  on  August  22,  2003,  requesting 
authorization  to  implement  a  plan  of 
internal  corporate  restructuring. 

Comment  Date:  October  21,  2003. 

2.  John  Hancock  Life  Insurance 
Company,  Pitney  Bowes  Credit 
Corporation,  U.S.  Energy  Corporation, 
Decker  Energy  Craven  GP,  LLC,  Decker 
Energy  Craven  LP,  LLC 

[Docket  No.  EC04-5-Oao] 

Take  notice  that  on  October  9,  2003, 
John  Hancock  Life  Insurance  Company, 
Pitney  Bowes  Credit  Corporation,  U.S. 
Energ>'  Corporation,  Decker  Energy 
Craven  GP,  LLC,  and  Decker  Energy 
Craven  LP,  LLC  (Applicants)  filed  with 
the  Federal  Energy  Regulatorj- 
Commission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  John 
Hancock  Life  Insurance  Company, 
Pitney  Bowes  Credit  Corporation,  and 
U.S.  Energy  Corporation  will  divest,  and 
Decker  Energy  Craven  GP,  LLC,  and 
Decker  Energj'  Craven  LP,  LLC  will 
acquire,  partnership  interests  in  Craven 
County  Wood  Energy  Limited 
Partnership,  which  owns  a  45  megawatt 
(net)  wood-burning  qualifying  small 
power  production  facility  located  in 
New  Bern,  North  Carolina.  The 
Applicants  have  requested  privileged    . 
treatment  for  certain  documents 
submitted  with  the  filing. 

Comment  Date:  October  30,  2003. 
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3.  Idaho  Power  Company 

[Docket  No.  ER97-1481-003] 

Take  notice  that  on  October  9,  2003, 
Idaho  Power  Company  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  updated  market  power  analysis. 

Comment  Date:  October  30.  2003. 

4.  Mirant  Americas  Energy  Marketing, 
LP 

(Docket  No.  EROl-1 265-002] 
Miiant  California,  LLC 
[Docket  No.  EROl-1 267-003] 
Mirant  Delta,  LLC 
[Docket  No.  ER01-1270-O03] 
Mirant  Potrero,  LLC 
[Docket  No.  EROl-1 27&-003] 
Mirant  New  England,  LLC 
[Docket  No.  EROl-1274-0031      - 
Mirant  Canal,  LLC 
[Docket  No.  EROl-1268-003] 
Mirant  Kendall,  LLC 
[Docket  No.  EROl-1 271-003] 
Mirant  Bowline,  LLC 
[Docket  No.  EROl-1 266-002] 
Mirant  Lovett,  LLC 
[Docket  No.  EROl-1 272-002) 
Mirant  NY-Gen,  LLC 
[Docket  No.  EROl-1275-002] 
Mirant  Chalk  Point,  LLC 
[Docket  No.  ER01-1269-00|»j 
Mirant  Mid-Atlantic,  LLC 
[Docket  No.  EROl-1 273-002] 
Mirant  Peaker,  LLC 
IDocket  No.  EROl-1276-002] 
Mirant  Potomac  River,  LLC 
[Docket  No.  EROl-1277-002] 
Mirant  Zeeland,  LLC 
[Docket  No.  EROl-1263-002] 

West  Georgia  Generating  Company,  LLC 

[Docket  No.  ER02-1052-001] 
Mirant  Sugar  Creek,  LLC 
[Docket  No.  ER02-90O-001] 
Shady  Hills  Power  Company,  LLC 
[Docket  No.  ER02-537-002] 
Wrighstville  Power  Facility,  LLC 
[Docket  No.  ER02-1028-001] 
Mirant  Energy  Trading,  LLC 
[Docket  No.  ER02-1213-O01] 
Mirant  Oregon,  LLC 

[Docket  No.  ER02-1331-002] 
Mirant  Las  Vegas,  LLC 
[Docket  No.  ER03-160-0011 

Take  notice  that  on  October  10,  2003, 
the  above-referenced  entities, 
collectively  the  "Mirant  Entities" 
tendered  for  filing  a  triennial  market- 
power  analysis  in  compliance  with  the 
Commission's  orders  granting  them 
authority  to  make  sales  at  market-based 
rates.  . 


Comjni  nt  Date:  October  31,  2003. 

5.  Condoi  I  Wind  Power,  LIX] 

[Docket  N<i.  ER02-305-001] 

Take  m  >tice  that  on  October  10,  2003, 
Condon  \  i^ind  Power,  LLC  (Condon 
Wind  Power)  filed  with  the  Federal 
Energy  Regulatory  Commission  a  notice 
of  change  in  status  in  cormection  with 
the  trans:  er  of  certain  non-managing 
members  lip  interests  in  Condon  Wind 
Power  to  GS  Wind  Power  I,  LLC,  a 
wholly-o  vned  subsidiary  of  The 
Goldman  Sachs  Group,  Inc. 

Coiiiiin  (/It  Date:  October  31,  2003. 

6.  Virgin  a  Electric  and  Power 
Company 

[Docket  Ni  I.  ER03-743-003] 

Take  n  jtice  that  on  October  10,  2003, 
Virginia  Electric  and  Power  Company, 
doing  bu  tiness  as  Dominion  Virginia 
Power,  tf  Qdered  for  filing  a  revised 
Generato  ■  Interconnection  and     - 
Operatin ;  Agreement  (Revised 
Intercom  lection  Agreement)  between 
Dominio  i  Virginia  Power  and  CPV 
Cunning  lam  Creek  LLC  (CPV)  in 
compliai  ce  with  the  Commission's  June 
10,  2003  and  September  10,  2003 
Orders.  \  irginia  Electric  and  Power 
Compan; ',  104  FERC  H  61,249;  Virginia 
Electric  i  nd  Power  Company,  103  FERC 
TI  61,318, 

Domin  ion  Virginia  Power  respectfully 
requests  that  the  Commission  accept  the 
Revised  nterconnection  Agreement 
allowing  it  to  become  effective  on  April 
15,  2003  the  effective  date  granted  by 
the  Commission  in  its  June  10,  2003 
Order. 

Domii  ion  Virginia  Power  states  that 
copies  o  the  filing  were  served  upon 
CPV  and!  the  Virginia  State  Corporation 
Commisi  ion. 

Comm  ent  Date:  October  31,  2003. 


7.  South  sm  California  Edison  Company    H-  Southwest  Power  Pool,  Inc. 


No. 


[Docket 
Take 
Southen  i 
(SCE)  tei  idered 
the  Com  nission 


.  ER03-1094-001] 
4otice  that  on  October  10,  2003, 
California  Edison  Company 
for  filing  its  Response  to 
s  Letter  Order  issued 
September  22,  2003.  SCE  requests 

treatment  of  certain  data  in 


privileged 
their 
SCE 


'  fill  ig 


[Docket 
Take 
West 
Allegheiiy 


withdraw  Third  Revised  Service 
Agreement  No.  6,  First  Revised  Volume 
No.  1,  an  agreement  with  PPL  Electric 
Utilities  Corporation,  formerly 
Pennsylvania  Power  &  Light  Company 
filed  on  August  21,  2003.  Allegheny 
Power  states  that  a  copy  of  this  filing 
has  been  served  upon  the  customer. 
Comment  Date:  October  31,  2003. 

9.  Geothermal  Properties,  Inc. 

[Docket  No.  ER03-1314-O01] 

Take  notice  that  on  October  10,  2003, 
Geothermal  Properties,  Inc.  submitted 
an  amendment  to  the  Notice  of 
Cancellation  of  Market-Based  Rate 
Authority  under  FERC  Electric  Tariff, 
Original  Volume  No.l,  filed  on 
September  9,  2003.  Geothermal 
Properties,  Inc.  states  that  it  amends  the 
filing  by  including  First  Revised  Sheet 
No.  1  to  FERC  Electric  Tariff,  Original 
Volume  No.  1. 

Comment  Date:  October  31 ,  2003. 

10.  Midwest  Independent  Transmissiiwi 
System  Operator,  Inc. 

[Docket  No.  ER04-32-000] 

Take  notice  that  on  October  9,  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  18  CFR 
35.12,  submitted  for  filing  an 
Intercoimection  and  Operating 
Agreement  among  Anita  Municipal 
Utilities,  the  Midwest  ISO,  and 
Interstate  Power  and  Light  Company,  a 
wholly-owned  subsidiary  of  Alliant 
Energy. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  served  on  Anita  Mimicipal 
Utilities  and  Interstate  Power  and  Light 
Company. 

Comment  Date:  October  30,  2003. 


slates  that  copies  of  this  filing 
were  set  /ed  upon  all  parties  designated 
on  the  o  ficial  service  list  compiled  by 
the  Seer  Jtary  in  this  proceeding. 
Comnient  Date:  October  31,  ?003. 

8.  West  Penn  Power  Company  dba 
Alleghei  ly  Power 

to 


ER03-1232-0001 
I  lotice  that  on  October  10,  2003, 
Power  Company,  d/a/ 
Power,  filed  a  request  to 


Pern 


[Docket  No.  ER04-34-000]     - 

Take  notice  that  on  October  9,  2003, 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  an  executed 
Interconnection  Agreement  (lA) 
between  SPP,FPL  Energy  Oklahoma 
Wind,  LLC  and  OG&E  Energy  Corp 
under  the  SPP  Open  Access 
Transmission  Tariff.  SPP  requests  an 
effective  date  of  September  10,  2003  for 
this  LA. 

SPP  states  that  a  copy  of  the  filing  was 
served  on  representatives  of  Blue 
Canyon  and  WFEC. 

Comment  Date:  October  30,  2003. 

12.  Entergy  Services,  Inc., 

[Docket  No.  ER04-35-0001 

Take  notice  that  on  October  9,  2003, 
Entergy  Services,  Inc.,  on  behedf  of  the 
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Entergy  Operating  Companies,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  filed  revisions  to  its  Open 
Access  Transmission  Tariff  to 
implement  retail  open  access  in  the 
Entergy  Settlement  Area  in  Texas. 
Comment  Date:  October  30,  2003. 

13.  Duke  Energy  Corporation 

[Docket  No.  ER04-36-000] 

Take  notice  that  on  October  10,  2003, 
Duke  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing  a 
revised  Service  Agreement  for  Network 
Integration  Transmission  Service 
(NTTSA)  between  Duke  and  the  City  of 
Seneca,  South  Carolina.  Duke  seeks  an 
effective  date  for  the  revised  NITSA  of 
October .1,  2003. 

Comment  Date:  October  31,  2003. 

14.  PJM  Interconnection  L.L.C. 

[Docket  No.  ER04-3  7-000] 

Take  notice  that  on  October  10,  2003, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  revisions  to  Schedule 
2  of  the  PJM  Open  Access  Transmission 
Tariff  to  reflect  new  or  amended 
revenue  requirements  for  Calpine 
Energy  Services,  L.P.;  Duke  Energy 
Fayette,  LLC;  Liberty  Electric  Power, 
LLC;  and  Reliant  Energy  Hunterstown, 
LLC,  for  providing  cost-based  Reactive 
Support  and  Voltage  Control  from 
Generation  Sources  Service  in  the  PJM 
region. 

PJM  states  that  copies  have  been 
served  on  all  PJM  members  and  each 
state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  October  31,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magaiie  R.  Saias, 

Secretary. 

[PR  Doc.  E3-00294  Filed  ll-ia-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-140-000,  et  al.] 

Blue  Canyon  Windpower  LLC,  et  al.; 
Electric  Rate  and  Corporate  HIings 

October  6,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Blue  Canyon  Windpower  LLC 

(Docket  No.  EC03-140-000] 

Take  notice  that  on  September  30, 
2003,  Blue  Canyon  Windpower  LLC 
(Blue  Canyon),  submitted  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  seeking  authorization  for  a 
transaction  that  would  result  in  the 
transfer  of  indirect  control  of  certain 
transmission  facilities  associated  with 
Blue  Canyon's  planned  45-turbine  wind 
farm  located  in  southwestern  Oklahoma 
and  Blue  Canyon's  anticipated  tariff  for 
sales  of  power  at  wholesale,  and 
requesting  expedited  consideration  of 
its  Application  and  certain  waivers. 

Blue  Canyon  states  that  the 
Transaction  will  have  no  effect  on 
competition,  rates  or  regulation  and  is 
in  the  public  interest. 

Comment  Date:  October  21.  2003. 
2.  Kloco  Corporation 
[Docket  No.  ER96-1 735-001] 

Take  notice  that  on  September  30, 
2003,  Kloco  Corporation  filed  an 
amendment  to  their  August  27,  2003 
filing  in  Docket  No.  ER03-1 259-000. 
Kloco  Corporation  states  they  are 
submitted  a  new  Rate  Schedule  No.l 
due  to  the  change  of  name  of  GDK 
Corporation  to  Kloco  Corporation. 

Comment  Date:  October  21,  2003. 


3.  Devon  Power  LLC,  Middletown, 
Power  LLC.  MontvUle  Power  LLC, 
Norwalk  Power  LLC  and  NRG,  Power 
Marketing  Inc. 

[Docket  No.  ER03-563-O22] 

Take  notice  that  on  September  30, 
2003,  Devon  Power  LLC,  Middletown 
Power  LLC,  MontviUe  Power  LLC, 
Norwalk  Power  LLC  (collectively 
Applicants)  and  NRG  Power  Marketing 
Inc  tendered  an  Errata  to  their 
compliance  filing  submitted  August  5, 
2003,  in  Docket  No.  ER03-563-013. 

Applicants  state  that  they  have 
provided  copies  of  the  Errata  Filing  to 
ISO-NE  and  served  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Comment  Date:  October  21 .  2003. 

4.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER03-1086-001] 

Take  notice  that  on  September  30, 
2003,  PJM  hiterconnection,  L.L.C.  (PJM). 
in  compliance  with  the  Commission's 
September  15,  2003  Order  in  this 
proceeding,  104  FERC  ^  61,291  (2003). 
filed  revisions  to  the  PJM  Open  Access 
Transmission  Tariff  and  the  Amended 
and  Restated  Operating  Agreement  of 
PJM  Interconnection,  L.L.C.  to  change  a 
section  cross-reference.  PJM  states, 
however,  that  it  is  submitting  the  filing 
subject  to  the  outcome  of  a  separately 
filed  rehearing  request  because  the 
Commission's  September  15  Order  is 
mistaken  and  the  section  reference 
originally  filed  by  PJM  was  correct. 

PJM  states  that  the  compliance  tariff 
sheets  have  an  effective  date  of  July  18, 
2003,  as  established  by  the  September 
15  Order. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members 
and  utility  regulatory  commissions  in 
the  PJM  region  and  on  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary'  in  this  proceeding. 

Comment  Date:  October  21,  2003. 

5.  Entegra  North  America.  LJ*. 

[Docket  No.  ER03-11 70-002] 

Take  notice  that  on  September  30, 
2003,  Entegra  North  America,  L.P. 
submitted  for  filing  an  amended  Rate 
Schedule  No.  1.  to  the  filing  originally 
submitted  on  August  6,  2003  and 
amended  on  September  22,  2003. 

Comment  Date:  October  21.  2003. 

6.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-1401-O0O] 

Take  notice  that  on  September  30, 
2003,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  fifing  a  New  Network  Integration 
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Transmission  Service  Agreement 
(NTTSA)  for  MidAmerican  Energy 
Company  (MECR).  AEP  also  requests 
termination  of  NTTSA  No.  403,  aii 
agreement  with  MidAmerican  Energy 
Company  that  ended  its  initial  term  as 
of  mid-night  August  30,  2003.  AEPSC 
states  that  these  agreements  are 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Tariff  that  has 
been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Third  Revised  Volume  No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  on  and  after  September 
1,  2003. 

AEPSC  states  that  a  copy  of  the  filing 
was  served  upon  the  Parties  and  the 
state  utility  regulatory  commissions  of 
Arkansas,  Indiana,  Kentucky,  Louisiana, 
Michigan,  Ohio,  Oklahoma,  Tennessee. 
Texas,  Virginia  and  West  Virginia. 

Comment  Date:  October  21,  2003. 

7.  Pitigress  Energy,  Inc.  On  Behalf  of 
Florida  Power  Corporation 

[Docket  No.  ER03-1402-000] 

Take  notice  that  on  September  30, 
2003.  Florida  Power  Corporation  (FPC) 
tendered  for  filing  an  executed 
Interconnection  and  Operating 
Agreement  with  The  City  of  Gainesville 
Florida.  FPC  Interconnection  Agreement 
is  being  filed  as  a  Service  Agreement 
tmder  the  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff  filed 
on  behalf  of  Florida  Power  Corporation. 

FPC  is  requesting  an  effective  date  of 
October  15,  2003  for  this  Service 
Agreement.  FPC  states  that  a  copy  of 
this  filing  was  served  upon  the  North 
Carolina  Utilities  Commission  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  October  21,  2003. 

8.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER03-1404-000] 

Take  notice  that,  on  September  30, 
2003,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  an  informational  filing  as  to 
the  ISO's  updated  transmission  Access 
Charge  rates  effective  as  of  October  1 , 
2003. 

The  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
the  Participating  Transmission  Owners, 
and  upon  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  imder  the  ISO  Tariff.  In 
addition,  the  ISO  states  that  it  is  posting 
the  filing  on  the  ISO  Home  Page. 


[Docket  N(  I 

Take  n  )tice 
2003,  Anjeren 


aidi 


Commt  nt  Date:  October  21,  2003. 

9.  Amere  i  Services  Company 

ER03-1 405-000] 

that  on  September  30, 
Services  Company  (ASC) 
tendered  jfor  filing  Service  Agreements 
Netwf  rk  Integration  Transmission 
a  Network  Operating 
between  ASC  and  Ameren 
Marketing  Company  as  agent  for 
customer  Keystone  Steel  and  Wire 
.  ASC  states  that  the  purpose, 
eement  is  to  permit  ASC  to 
ttansmission  service  to 
Keystone  pursuant  to  Ameren's  Open 
T  'ansmission  Tariff. 
Commi  mt  Date:  October  21,  2003. 

10.  Amei  en  Services  Company 

;N., 


for 

Service 

Agreement 

Energy 

retail 

(Keystoni) 

of  the  Ag  :> 

provide 

Keystor 

Access ' 


[Docket 
Take 
2003, 
tendered 
Agreement 


.  ER03-1 406-000) 
nbtice  that  on  September  30, 
An  eren  Services  Company  (ASC) 
for  filing  an  executed  Service 
for  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Ame  ren  Energy.  ASC  states  that  the 
piirpose  i  if  the  Agreement  is  to  permit 
ASC  to  p  "ovide  transmission  services  to 
Ameren  !nergy  pursuant  to  Ameren's 
Open  Ac  ;ess  Transmission  Tariff. 
Comment  Date:  October  21,  2003. 


Mich  gan  Electric  Transmission 
LLC 


11 
Compan; ' 

[Docket  N  3 

Take  n  atice 
2003,  Michigan 
Compan 


Interconj  lection 
(IFA)  betKeen 
Supply 
and 


C  oop 
Trav  Brse 


ER03-1 407-000] 

that  on  September  30, 
Electric  Transmission 
LLC  (METC)  submitted  an 
Facilities  Agreement 
METC,  Wolverine  Power 
erative.  Inc.  (Wolverine), 
City  Light  and  Power 
.  METC  requests  an  effective 
IFA  ofOctober  1,2003. 
Date;  October  21,  2003. 


Departm  snt 
date  for  1  le 
Comment 

12.  Publi  c  Service  Company  of 
Coloradi  i 

[Docket  N  DS.  ER03-1408-000  and  ER03- 
1408-001 

Take  ii  otice  that  on  September  30, 
2003  as  i  mended  on  October  1,  2003, 
Public  S  srvice  Company  of  Colorado 
(PS  Colo  rado)  filed  an  Interim  Restated 
Power  Si  ipply  Agreement  (Interim 
Restated  PSA)  between  PS  Colorado  and 
Aquila,  1  nc.  (Aquila),  doing  business  as 
Aquila  ^  etworks-Colorada,  under  PS 
Colorad<|'s  Rate  Schedule  for  Market- 
Based  Pdwer  Sales.  The  Interim 
RestatedjPSA  supersedes,  in  its  entirety, 
the  1999  Power  Supply  Agreement, 
between' PS  Colorado  and  Aquila, 
designa^d  as  Service  Agreement  No.  6 
under  Pi;  Colorado's  FERC  Electric 
Tariff,  C  riginal  Volume  No.  6. 

PS  Co  orado  seeks  an  effective  date  of 
October  1,  2003  for  the  Interim  Restated 


PSA  and,  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 
PS  Colorado  states  that  copies  of  the 
filings  have  been  served  on  Aquila  and 
the  Colorado  Public  Utilities 
Commission. 
Comment  Date:  October  21  „2003. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1409-000] 

Take  notice  that  on  September  30, 
2003 .  as  directed  by  the  Commission's     . 
March  12,  2003  Order  in  Docket  No. 
ER03-406-000, 102  FERC  f  61,276,  PJM 
Interconnection,  L.L.C.  (PJM)  filed 
revisions  to  the  auction  revenue  rights 
(ARR)  allocation  provisions  in  the  PJM 
Operating  Agreement  (Operating 
Agreement)  ^nd  PJM  Open  Access 
Transmission  Tariff  (Tariff),  to  provide 
additional  detail  on  the  designation  of 
alternative  source  busses  for  ARRs. 

PJM  requests  an  effective  date  of 
February  1,  2004  for  the  proposed 
revisions. 

PJM  states  that  copies  of  its  filing 
were  served  on  all  PJM  members  and 
utility  regulatory  commissions  in  the 
PJM  region. 

Comment  Date:  October  21,  2003. 

14.  Fitchburg  Gas  and  Electric  Light 
Company 

[Docket  No.  ER03-1410-0001 

Take  notice  that  on  September  30, 
2003,  Fitchburg  Gas  and  Electric  Light 
Company  (FG&E)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  amendments  to  its  Open 
Access  Transmission  Tariff.  FG&E 
proposes  to  revise  its  non-Pool 
Transmission  Facilities  rates  to  establish 
and  implement  an  annual  formula  rate, 
replacing  a  stated  rate.  FG&E  also  states 
that  it  proposes  to  make  certain 
additional  changes  to  its  Tariff  to  update 
its  currently  effective  Tariff  and  to 
reflect  the  change  to  a  formula  rate. 

FG&E  states  that  a  copy  of  the  filing 
was  served  upon  the  Massachusetts 
Department  of  Telecommunications  and 
Energy  and  on  all  affected  customers. 

Comment  Date:  October  21,  2003. 

15.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ER03-141 1-000] 

Take  notice  that  on  September  30, 
2003,  American  Transmission  Systems, 
hic.  (ATSI)  tendered  for  filing  First 
Revised  Service  Agreement  No.  337,  an 
executed  Network  Integration 
Tralismission  Service  Agreement  with 
Buckeye  Power,  Inc.  (Buckeye)  under 
ATSI's  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff,  Second 
Revised  Volxime  No.  1.  ATSI  states  that 
the  revision  modifies  the  charges  at  four 
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distribution-level  delivery  points;  and 
establishes  the  loss  factor  for  customers 
taking  service  over  ATSI's  69  kV 
transmission  facilities  as  of  October  1, 
2003,  when  the  Midwest  ISO  will  begin 
providing  transmission  service  over 
ATSI's  facilities.  ATSI  requests  that  the 
agreement  be  placed  in  effect  on  lulv  1. 
2003. 

ATSI  states  that  copies  of  the  filing 
were  served  upon  Buckeye  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  October  21,  2003. 

16.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-141 2-000) 

Take  notice  that  on  September  30, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  and  the  Midwest  ISO 
Transmission  Owners  and  Coordinating 
Owner  submitted  for  filing  proposed 
revisions  to  the  Agreement  of 
Transmission  Facilities  Owners  to 
Organize  the  Midwest  Independent 
Transmission  System  Operator,  Inc.,  a 
Delaware  Non-Stock  Corporation 
(Midwest  ISO  Agreement),  Midwest  ISO 
FERC  Electric  Tariff,  First  Revised  Rate 
Schedule  No.  1,  and  the  Midwest  ISO 
Open  Access  Transmission  Tariff 
(Midwest  ISO  OATT),  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1,  in 
order  to  provide  clarification  of  the 
process  for  distributing  revenues 
collected  under  Schedule  18  of  the 
Midwest  ISO  OATT  regarding  Sub- 
Regional  Rate  Adjustment. 

The  Midwest  ISO  and  the  Midwest" 
ISO  Transmission  Owners  and 
Coordinating  Owner  requested  waiver  of 
the  notice  provision  of  Section  205  of 
the  Federal  Power  Act  in  order  to 
accommodate  an  effective  date  of 
October  1 ,  2003,  or  the  first  date  that 
one  of  the  GridAmerica  Companies 
places  its  facilities  under  the  Midwest 
ISO  OATT  and  charges  under  Schedule 
18  begin. 

The  Midwest  ISO  and  the  Midwest 
ISO  Transmission  Owners  and 
Coordinating  Owner  have  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  as  well  as  all 
state  commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 


will  provide  hard  copies  to  any 
interested  parties  upon  request. 
Comment  Date:  October  21,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  conunent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00295  Filed  lf^l8-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Additional  Scoping  Meeting 

November  12,  2003. 

On  October  22,  2003,  the  Commission 
issued  a  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Scoping  Meetings  and 
Soliciting  Scoping  Comments.  The 
Commission's  staff  intends  to  hold  an 
additional  scoping  meeting  as  described 
below. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No. :  1 971-079. 

c.  Date  Filed:  July  21,  2003. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Hells  Canyon 
Hydropower  Project. 


f.  Location:  On  the  Snake  River  in 
Washington  and  Adams,  Counties, 
Idaho;  and  Wallowa  and  Baker 
Counties,  Oregon.  About  5,270  acres  of 
federal  lands  administered  by  the  Forest 
Service  and  the  Bureau  of  Land 
Management  (Payette  and  Wallowa- 
Whitman  National  Forests  and  Hells 
Canyon  National  Recreational  Area)  are 
included  within  the  project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25{r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Stahman.  Vice  President,  Secretary,  and 
General  Counsel,  Idaho  Power 
Company,  P.O.  Box  70,  Boise.  Idaho 
83707. 

i.  FERC  Contact:  Alan  Mitchnick. 
(202)  502-6074; 
alan  .mitchnick@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  December  22,  2003. 

Ail  documents  (original  emd  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency . 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  {http://wvirw.ferc.gov]  under  the  "e- 
Filing"  link. 

k.  "This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Hells  Canyon  Project 
consists  of  three  developments: 
Brownlee  Development  consists  of  a 
395-foot-high  earth  and  rockfill  dam,  a 
14,621-acre  impoundment,  and  a 
powerhouse  with  five  generating  units 
producing  585.4  megawatts  (MW); 
Oxbow  Development  consists  of  a  209- 
foot-high  earth  and  rockfill  dam,  a 
1 ,150-acre  impoundment,  and  a 
powerhouse  with  four  generating  units 
producing  460  MW;  and  Hells  Canyon 
Development  consists  of  a  320-foot-high 
concrete  gravity  dam.  a  2.412-acre 
impoundment,  and  a  powerhouse  with 
three  generating  units  producing  391.5 
MW.  Idaho  Power  also  operates  four  fish 
hatcheries  and  four  adult  fish  traps. 
Idaho  Power  proposes  to  exclude  3.800 
acres  of  federal  lands  surroimding  the    . 
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project  reservoirs  and  11  of  12  existing 
transmission  lines  from  the  project. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@feTC.gov  or  toll- 
free  at  l-866-20a-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Enviromnental 
Impact  Statement  (EIS)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EIS  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action.  ^ 

Additional  Scoping  Meeting 

In  addition  to  previously  scheduled 
scoping  meetings  in  Boise  (November 
18,  2003)  and  Weiser  (November  20, 
2003),  Idaho,  and  Halfway,  Oregon 
(November  19,  2003),  FERC  staff  will 
conduct  an  additional  scoping  meeting 
in  Council,  Adams  County,  Idaho.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  any 
of  the  meetings,  and  to  assist  the  staff  in 
identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EIS.  The  time  and 
location  of  the  additional  meeting  is  as 
follows: 
When:  Thursday,  November  20,  2003, 

from  1  p.m.  until  about  2:30  p.m. 
Where:  Council  Senior  Center,  103 

South  Main  Street,  Coimcil,  Idaho. 

Copies  of  the  Scoping  Document 
(SDl)  outlining  the  subject  areas  to  be 
addressed  in  the  EIS  were  distributed  to 
the  parties  on  the  Commission(s  mailing 
list.  Copies  of  the  SDl  will  be  available 
at  the  scoping  meeting  or  may  be 
viewed  on  the  web  at  bttp:// 
www./e/r.gov  using  the  "eLibrary"  link 
(see  item  m  above). 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 


EIS;  (2) !  olicit  from  the  meeting 
participi  nts  all  available  information, 
especial  y  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statemei  its  from  experts  and  the  public 
on  issue  >  that  should  be  analyzed  in  the 
EIS,  incl|ading  viewpoints  in  opposition 
to,  or  in  support  of.  the  staff{s 
prelimidary  views;  (4)  determine  the 
resourca  issues  to  be  addressed  in  the 
EIS;  and!  (5)  identify  those  issues  that 


require  i : 


those  iss  ues  that  do  not  require  a 


detailed 


analysis. 


detailed  analysis,  as  well  as 


Procedu  res 

The  a  eetings  are  recorded  by  a 
stenogra  pher  and  become  part  of  the 
formal  r  scord  of  the  Commission 
proceed  ng  on  the  project. 

Indivi  duals,  organizations,  and 
agencies  with  wivironmental  expertise 
and  confcems  are  encouraged  to  attend 
the  mee  ing  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Magalie  ti.  Salas, 
Secretary . 
[FR  Doc. 
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C(  DE 


MENT  OF  ENERGY 


Federal  ^Energy  Regulatory 
Commission 

[Docket  1 4os.  CP04-4-000] 

Lake  Ct  arles  Express,  LLC;  Notice  of 
Intent  T  a  Prepare  an  Environmental 
Assess  nent  for  the  Proposed  Lake 
Charles  Express  Project  and  Request 
for  Con  ments  on  Environmental 
Issues 

November  12,  2003. 

The  s  aff  of  the  Federal  Energy 
Regulat  )ry  Commission  (FERC  or 
Commii  sion)  will  prepare  an 
environ  mental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Lak  s  Charles  Express  Project  (LCE 
Project)  irivolving  construction  and 
operati<  n  of  facilities  by  Lake  Charles 
Express ,  LLC  (LCE)  in  Beauregard, 
Allen,  J  jfferson  Davis,  and  Calcasieu 
Parishe ;,  Louisiana. '  These  facilities 
would  (  onsist  of  about  38.5  miles  of 
various  diameter  pipeline.  This  EA  will 
be  used  by  the  Commission  in  its 
decisio;  i-making  process  to  determine 
whethe  •  the  project  is  in  the  public 
conven  ence  and  necessity. 

If  yo»  are  a  landowner  receiving  this 
notice,  ('ou  may  be  contacted  by  a 


'  LCE's  application  was  filed  with  the 
Coimniss  on  under  section  7  of  the  Nfatural  Gas  Act 
and  part '  57  of  the  Commission(s  regulations. 


pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
copstruct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natiu'al  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  LCE  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site  [http:// 
www.ferc.gav). 

Summary  of  the  Proposed  Project 

LCE  wants  to  expand  the  capacity  of 
its  facilities  in  Louisiana  to  transport  an 
additional  1,200,000  million  British 
thermal  units  per  day  of  natural  gas  to 
eight  gas  transmission  companies.  LCE 
seeks  authority  to: 

•  Construct  an  interconnection  with 
the  facilities  of  Trunkline  LNG 
Company,  LLC  (TLNG)  at  the  TLNG 
import  terminal  in  Calcasieu  Parish 
consisting  of  two  tap  valves,  with  meter 
and  regulation  facilities  (M&Rs); 

•  Construct  22.84  miles  of  36-inch- 
diameter  pipeline  (called  the  South  ^ 
Segment)  from  TLNG's  facilities  to 
Texas  Eastern's  Transmission,  LP's 
(Texas  Eastern's)  Iowa  Gas  Plant  in 
Jefferson  Davis  Parish; 

•  Construct  15.01  miles  of  30-inch- 
diameter  pipeline,  (called  the  "North 
Segment")  from  the  Iowa  Gas  Plant  to  an 
interconnection  with  the  facilities  of 
Texas  Eastern's  Gillis  Compressor 
Station  in  Beaiuegard  Parish; 

•  Construct  five  M&Rs  along  the 
South  Segment  to  provide  one 
interconnection  with  with  Sabine  Gas 
Transmission  Company  (Sabine  Gas); 
two  interconnections  with  Cantera 
Natural  Gas,  Inc  (Cantera);  one 
interconnection  with  Calcasieu  Gas 
Gathering  System  (Calcasieu  Gas)  in 
Calcasieu  Parish;  and  an 
interconnection  with  Texas  Eastern 
where  the  proposed  pipeline  enters  the 
Iowa  Gas  Plant; 

•  Construct  six  M&Rs  and  associated 
facilities  along  the  North  Segment  to 
provide  interconnections  with  Texas 
Eastern  where  the  proposed  pipeline 
exits  the  Iowa  Gas  Plant  and  including 
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a  bypass  regulator;  Texas  Gas 
Transmission  Corporation  (Texas  Gas); 
Florida  Gas  Transmission  Company 
(Florida  Gas);  and  Tennessee  Gas 
Pipeline  Company  (Tennessee  Gas)  in 
Jefferson  Davis  Parish;  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco)  in 
Beauregard  Parish;  and  Texas  Eastern  at 
the  Gillis  Compressor  Station;  and 

•  Construct  two  parallel  0.33-mile  16- 
inch-diameter  lateral  pipelines 
extending  from  the  South  Segment  to 
the  Cantera  facility  in  Calcasieu  Parish; 
and  appurtenant  facilities. 

The  location  of  the  project  facilities  is 
shown  in  appendix  l.^ 

Nonjurisdictional  Facilities 

Non-jurisdictional  facilities  that  will 
be  built  as  a  result  of  the  proposed  LCE 
Project  are  limited  to  taps  and 
connecting  piping  that  may  be  installed 
by  Sabine  Gas,  Cantera,  and  Calcasieu 
Gas  to  connect  the  M&R  facilities  to 
their  respective  pipelines.  LCE  states 
these  non-jurisdictional  facilities  will 
generally  include  less  than  250  feet  of 
small  diameter  pipeline  for  each 
connection. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  461.8  acres  of  land. 
Following  construction,  about  227.5 
acres  would  be  maintained  as  new 
pipeline  right-of-way  or  aboveground 
facility  sites.  The  remaining  184.3  acres 
of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping."  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 


-  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of  all 
appendices,  other  than  appendix  1  (maps),  are 
available  on  the  Commission's  website  at  the 
"eLibrary"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE.,  Washington,  DC  20426.  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
eLibrary  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 

^  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  ofEnerey  Projects 
(OEP). 


All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Land  use 

•  Water  resources,  fisheries,  and 
wetlands 

•  Cultural  resources 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Endangered  and  threatened  species 

•  Hazardous  waste 

•  Public  safety 

•  Water  resources,  fisheries,  and 
wetiands 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission(s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  5. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
LCE.  This  preliminary  list  of  issues  may 
be  changed  based  on  your  comments 
and  our  analysis. 

•  Two  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  eirea. 

•  A  total  of  29.56  acres  of  agricultural 
land,  that  includes  prime  farmland 
soils,  would  be  permanently  affected. 

•  Cultural  resources  may  be  affected 
in  the  project  area. 


•  Th%  Calcasieu  River,  designated  as 
a  state  natural  and  scenic  river  by  the 
Louisiana  Natural  and  Scenic  River 
System,  would  involve  a  4,316  foot-long 
crossing  using  the  horizontal  directional 
drilling  method. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
briefly  describe  then  location  and  status 
in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Cormnission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St..  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2. 

•  Reference  Docket  No.  CP04-4-0G0. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  19.  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  envfronmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://vn\,-w.ferc.go\'  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  ft«e  account 
which  can  be  created  on-line." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
oiu-  mailing  list,  please  return  the 
Information  Request  (appendix  4).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

In  addition,  the  Commission  Staff  will 
hold  a  Scoping  Meeting  for  the  project 
on  December  10,  2003,  at  7  p.m.  at  the 
following  address:  Iowa  City  Hall.  115 
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N.  Thompson  Street,  Iowa,  Louisiana 
70647. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
dociunents  and  tilings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  tilings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission(s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  [see  appendix  2).'»  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environn^ental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-86&-208-FERC  or  on  the  FERC 
Internet  Web  site  {http://www.ferc.gov) 
using  the  eLibrary  link.  Click  on  the 
eLibrary  link,  click  on  "General  Search" 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  eLibrary,  the  eLibrary 
helpline  can  be  reached  at  1-866-208- 
3676.  TTY  (202)  502-8659,  or  at 
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FERCOn,  ineSupport@ferc.gov.  The 
eLibraryJink  on  the  FERC  Internet  Web 
site  also  brovides  access  to  the  texts  of 
formal  di  tcuments  issued  by  the 
Commiss  ion,  such  as  orders,  notices, 
and  rule]  nakings. 

In  add  tion,  the  Commission  now 
offers  a  £  ee  service  called  eSubscription 
which  al  ows  you  to  keep  track  of  all 
formal  is  iuances  and  submittals  in 
specific  iockets.  This  can  reduce  the 
amount  <  if  time  you  spend  researching 
proceedi  igs  by  automatically  providing 
you  with  notification  of  these  filings, 
documei  it  summaries  and  direct  links  to 
the  docu  ments.  Go  to  www.ferc.gov/ 
esubscri  tenow.htm. 

Finall; ',  public  meetings  or  site  visits 
will  be  p  osted  on  the  Commission's 
calendarlocated  at  http://www.ferc.gov/ 
Even  tCaiendar/Even  tsList.  aspx  along 
with  other  related  information. 

Magalie  1.  Salas, 

Secreta/yi 

[FR  Doc.  p-OOaOl  Filed  11-18-03,  8:45  am] 
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DEPARTMErn*  OF  ENERGY 

Federal  pnergy  Regulatory 
Commission 

[Docket  No.  CP04-1 2-000] 

TransCqlorado  Gas  Transmission 
Compaiiy;  Notice  of  Intent  To  Prepare 
an  Envinnmental  Assessment  for  the 
Proposed  Compression  Expansion 
Project  lind  Request  for  Comments  on 
Environmental  Issues 

Novemb*  12,  2003. 

The  st  aff  of  the  Federal  Energy 
Regulate  ry  Commission  (FERC  or 
Commis  sion)  will  prepare  an 
environ]  nental  assessment  (EA)  that  will 
discuss  he  environmental  impacts  of 
the  Com  pression  Expansion  Project 
involvir  g  construction  and  operation  of 
facilitiei  by  TransColorado  Gas 
Transm  ssion  Company  (TransCo)  in 
various  counties  in  Colorado.^  These 
facilitiei  i  would  consist  of  three  newL 
comprei  sor  stations,  additional 
comprei  sion  at  one  existing  compressor 
station,  ind  an  upgrade  at  one  existing 
comprei  sor  station,  providing  a  total  of 
20,120  i  dditional  horsepower.  The  new 
comprei  ision  facilities  would  provide 
TransC(i  the  ability  to  transport  an 
additional  125,000  dekatherms  per  day. 
This  EA  will  be  used  by  the 
Commit  sion  in  its  decisionmaking 
process  to  determine  whether  the 


*  Interventions  may  also  be  filed  electronically  via         '  Trans(  lo 
the  Internet  in  lieu  of  paper.  See  the  previous  Commissi  an 

discussion  on  filing  comments  electronically.  and  Part  |57 


's  application  was  filed  with  the 
under  section  7  of  the  Natural  Gas  Act 
of  the  Commission's  regulations. 


project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with 
Colorado  law. 

A  fact  sheet  prepared  by  the  FERC 
entitied  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  TransCo  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's  . 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
{www.ferc.gov). 

Summary  of  the  Proposed  Project 

TransCo  seeks  authority  to  construct 
three  new  compressor  stations;  install 
additional  compression  at  one  existing 
compressor  station;  and  make  an 
upgrade  at  one  existing  compressor 
station.  All  facilities  would  be  in 
Colorado.  Specifically,  TransCo  would: 

•  Construct  one  new  compressor 
station  (Whitewater)  in  Mesa  County 
and  install  one  4,735-horsepower  (hp) 
compressor; 

•  Construct  one  new  compressor 
station  (Redvale)  and  692  feet  of  10- 
inch-diameter  pipeline  in  Montrose 
County,  and  install  one  4,735-hp 
compressor; 

•  Construct  one  new  compressor 
station  (Mancos)  in  Montezmna  Coimty 
and  install  two  3,550-hp  compressors; 

•  Install  one  3,550-hp  compressor  at 
an  existing  compressor  station  (Dolores) 
in  Dolores  Coimty; 

•  Re-wheel  a  compressor  at  an 
existing  compressor  station  (Olathe)  in 
Montrose  County,  with  no  change  in 
horsepower;  and 

•  Construct,  modify,  and  operate 
certain  ancillary  facilities  entirely 
within  or  immediately  adjacent  to 
TransCo's  existing  facilities  or  those 
proposed  in  this  application. 

The  general  location  of  all  project 
facilities  as  well  as  more  detailed 
locations  of  the  proposed  new 
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compressor  stations  are  shown  in 
appendix  I.2 

Land  Requirements  for  Construction 

Construction  of  the  new  compressor 
stations  (including  access  roads)  would 
require  about  17.8  acres  of  land.  Of  this, 
about  1.2  acres  would  revert  to  previous 
use  while  the  rest  would  be  maintained 
for  operation  of  the  new  facilities.  In 
addition,  upgrades  at  the  existing 
compressor  stations  would  affect  about 
6.7  acres  of  land  already  in  use  for 
natural  gas  transmission. 

The  EA  Process 

The  National  Enviromnental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  »  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping."  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encoiu-aged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology,  soils,  and  groundwater 

•  Land  use  and  visualquality 

•  Cultural  resources 

•  Socioeconomics 

•  Vegetation  and  wildlife  (including 
threatened  and  endangered  species) 

•  Air  quality  and  noise 

•  Reliability  and  safety 

We  will  not  discuss  impacts  to  the 
following  resoiu-ce  areas  since  they  are 
not  present  in  the  project  area,  or  would 
not  be  affected  by  the  proposed 
facilities. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of  all 
appendices,  other  than  appendix  1  (maps),  are 
available  on  the  Commission's  website  at  the 
"eLibrary"  link  or  from  the  Conunission(s  Puhjic 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  ME.,  Washington,  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
eLibrary  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 

3  "We,"  "us,"  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


•  Surface  water  resources,  fisheries,  and 
wetlands 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
oiu-  recommendations  to  the 
Commission. 

To  ensiue  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
TransCo.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Visual  impacts  on  Federal  land, 
including  National  Forest. 

•  Noise  impacts  on  nearby  residents. 

Public  Participation 

You  can  make  a  difference  by  ■ 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensiu-e  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1 . 

•  Reference  Docket  No.  CP04-12- 
000. 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  12.  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  OUT  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  on-line. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  Commission's  proceedings.  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commission  documents  and  filings  by. 
other  intervenors.  Likewise,  each 
intervenor  must  provide  14  copies  of  its 
filings  to  the  Secretary  of  the 
Commission  and  must  send  a  copy  of  its 
filings  to  all  other  parties  on  the 
Commission's  service  list  for  this 
proceeding.  If  you  want  to  become  an 
intervenor  you  must  file  a  motion  to 
intervene  according  to  Rule  214  of  the    • 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  [see 
appendix  2)."  Only  intervenors  have  the" 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  By  this  notice  we  are  also  asking 
governmental  agencies,  especially  those 
in  appendix  3,  to  express  their  interest 
in  becoming  cooperating  agencies  for 
the  preparation  of  the  EA.  The  U.S. 


■*  Inter\entions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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Bureau  of  Land  Management  and  the 
U.S  Forest  Service  have  already  agreed 
to  be  cooperating  agencies. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  elibrary  liiik.  Click  on  the 
elibrary  link,  click  on  "General  Search" 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  elibrary,  the  eLibrary 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659,  or  at 
FERCOnlineSupport@ferc.gov.  The 
eLibrary  link  on  the  FERC  Internet 
website  also  provides  access  to  the  texts 
of  formal  docimients  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition^  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching  ~' 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Finally,  any  public  meetings  or  site 
visits  conducted  as  part  of  our  review  of 
this  project  will  be  posted  on  the 
Commission's  calendar  located  at 
http://www.ferc.gov/EventCaIendar/ 
EventsList.aspx  along  with  other  related 
"information. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-OO300  Filed  11-18-03;  8:45  am] 

BIUJN6  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

Notica  of  Application  Ready  for 
Environmental  Analyala  and  Soliciting 
Commanta,  Recommendatlona,  Terma 
and  Condltlona,  and  Preacrtptlona 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Pro/ert  No.:  178-017. 

c.  Date  filed:  April  14,  2003. 


d.  Apf  licant:  Pacific  Gas  and  Electric 
Compan;  ^ 

e.  Nan  e  of  Project:  Kern  Canyon 
Hydroeh  ctric  Project. 

f.  Loco  tion:  On  the  Kern  River,  near 
the  Tow  I  of  Bakersfield,  Kern  County, 
Califom:  a.  The  project  occupies 
approxii  lately  11.26  acres  of  public 
land  located  within  the  Sequoia 
National!  Forest. 

g.  Filea  Pursuonf  to:  Federal  Power 
Act,  16  O.S.C.  791(a)-825(r). 

h.  Apf^licant  Contact:  Mr.  Randal  S. 
Livingston,  Pacific  Gas  and  Electric 
Company,  Power  Generation,  Mail  Code 
NllE,  P,  3.  Box  770000,  San  Francisco, 
CA  9417  7  (415)  973-7000. 

i.  FER  :  Contact:  Allison  Arnold,  (202) 
502-634  5  or  allison.amold@ferc.gov. 

j.  Deal  Uine  for  filing  comments, 
recomm  mdations,  terms  and 
conditio  is,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  da  cuments  (original  and  eight 
copies) !  hould  be  filed  with:  Magalie  R. 
Salas,  S(  cretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  )  11  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  docui  nents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  afft  ct  the  responsibilities  of  a 
particul  a  resoiwce  agency,  they  must 
also  ser  e  a  copy  of  the  docuipent  on 
that  res<  urce  agency. 

Comn  lents,  recommendations,  terms 
and  con  litions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  J  aper.  The  Commission  strongly 
encoiua  jes  electronic  filings.  See  18 
CFR  38!  .2001(a)(l)(iii)  and  the 
instruct  onson  the  Commission's  Web 
site  (htt  o://www.ferc.gov)  under  the 
"eFilinj  "  link. 

k.  Th  s  application  has  been  accepted 
for  filin ;  and  is  now  ready  for 
environ  mental  analysis. 

1.  Th«  Kem  Canyon  Hydroelectric 
Project  :onsists  of:  (1)  An  existing  150- 
foot-lot  g  and  23-foot-high  dam;  (2)  an 
existing  3-acre  reservoir  having  a  usable 
capacit; '  of  27-acre-feet;  (3)  a  1.58-mile- 
long  ho  rseshoe  shaped  tunnel;  (4)  a  520- 
foot-lor  g  steel  penstock  varying  in 
diameter  from .96  inches  to  90  inches; 
(5)  a  po  iverhouse  containing  one 
general  ng  unit  with  an  installed 
capacity  of  9,540  kilowatts;  (6)  existing 
transmission  facilities;  and  (7) 
appurtonant  facilities.  The  project  is 
estimaffid  to  generate  an  average  of  67.6 
gigawalthours  annually.  The  dam  and 
existing  project  facilities  are  owned  by 
*  the  app  icant. 


m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  Link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  niunber  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://wvnv.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects.. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Public  notice  of  the  filing  of  the 
initial  development  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  Under 
the  Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

The  Commission  dfrects,  pursuant  to 
§  4.34(b)  of  the  Regulations  (see  Order 
No.  533  issued  May  8,  1991,  56  FR 
23108,  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  thefr 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
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the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0302  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene  and  Protest 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2114-1 16. 

c.  Date  Filed:  October  29.  2003. 

d.  Applicant:  Public  Utility  District 
No.  2  of  Grant  County.  WA. 

e.  Name  of  Project:  Priest  Rapids 
Hydroelectric  Project. 

f.  Location:  On  the  Columbia  River  in 
portions  of  Grant,  Yakima,  Kittitas, 
Douglas,  Benton,  and  Chelan  counties. 
Washington.  The  project  occupies 
federal  lands  managed  by  the  U.S. 
Bureau  of  Land  Management.  U.S. 
Biu-eau  of  Reclamation.  U.S.  Department 
of  Energy,  U.S.  Department  of  the  Army, 
and  U.S.  Fish  and  Wildlife  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Ms.  Laurel 
Heacock.  Licensing  Manager,  Public 
Utility  District  No.  2  of  Grant  County,  30 
C  Street  S.W.,  Ephrata,  Washington 
98823,  telephone  (509)  754-6622. 

1.  FERC  Contact:  Charles  Hall, 
telephone  (202)  502-6853,  e-mail 
Charles.Hall@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  conmients 
or  dcxnmients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 


also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the  "e- 
-    Filing"  link. 

k.  This  application  has  been  accepted, 
but  is  not  ready  for  enviroimiental 
analysis  at  this  time. 

1.  The  project  includes  two 
developments  with  a  total  authorized 
capacity  of  1.755  megawatts  (MW)  as 
follows: 

(a)  The  Wanapum  development 
consisting  of  a  dam  186.5  feet  high  and 
8,637  feet  long  with  upstream  fish 
passage  facilities,  a  reservoir  with  an 
approximate  surface  area  of  14,680 
acres,  a  powerhouse  with  ten  turbine- 
generator  units  with  a  total  nameplate 
capacity  of  900  MW,  transmission  lines, 
and  appurtenant  facilities. 

(b)  Tne  Priest  Rapids  development 
consisting  of  a  dam  179.5  feet  high  and 
10,103  feet  long  with  upstream  fish 
passage  facilities,  a  reservoir  with  an 
approximate  surface  area  of  7.725  acres, 
a  powerhouse  with  ten  turbine- 
generator  units  with  a  total  nameplate 
capacity  of  855  MW.  transmission  lines, 
and  appurtenant  facilities. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  nimiber  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esuhscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210, 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 


on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  Ae  requirements 
of  18  CFR  385.2001  through  385.2005. 
/^encies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00304  Filed  11-18-03;  8:45  am] 

BUllNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIing  and  Soliciting  Motions  To 
Intervene  and  Protests 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2601-007.   * 

c.  Date  filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Bryson 
Hydroelectric  Project. 

f.  Location:  The  Bryson  Project  is 
located  on  the  Oconaluftee  River  in 
Swain  County,  North  Carolina.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jeffrey  G. 
Lineberger;  Manager,  Hydro  Licensing, 
Duke  Power,  526  South  Church  Street, 
PO  Box  1006.  Charlotte.  NC  28201- 
1006. 

i.  FERC  Contacts:  Lee  Emery  at  (202) 
502-8379  or  lee.emery@ferc.gov,  and 
Carolyn  Holsopple  at  (202)  502-6407  or 
carolyn.holsopple@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  shoiUd  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
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The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
widi  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  doctmients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CF]R  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  imder  the  "e- 
Filing"  link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Bryson  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Oconaluftee  River.  The 
project  consists  of  the  following 
features:  (1)  A  341-foot-long,  36-foot- 
high  concrete  multiple  arch  dam, 
consisting  of,  from  left  to  right  facing 
downstream,  (a)  a  concrete,  non- 
overflow  section,  (b)  two  gravity 
spillway  sections,  each  surmoimted  by 
a  16.5-foot-wide  by  16-foot-high  Tainter 
gate,  and  (c)  an  uncontrolled  mulfiple- 
arch  spillway  with  foiu-  bays;  (2)  a  1.5- 
mile-long,  38-acre  impoundment  at 
elevation  1828.41  mean  sea  level  (msl); 
(3)  two  intake  bays,  each  consisting  of 
an  8.5-foot-diameter  steel  intake  pipe 
with  a  grated  trashrack  having  a  clear 
bar  spacing  of  between  2.25  to  2.5 
inches;  (4)  a  powerhouse  having  a  brick 
and  concrete  superstructure  and 
concrete  substructiue,  containing  two 
turbine/generating  units,  having  a  total 
installed  capacity  of  980  kilowatts  (kW); 
(5)  a  switchyard,  with  three  single- 
phased  transformers;  and 
(6)  appurtenant  facilities. 
Duke  Power  estimates  that  the  average 
annual  generation  is  5,534,230  kilowatt 
hours  (kWh).  Duke  Power  uses  the 
Bryson  Project  facilities  to  generate 
electricity  for  use  by  retail  customers 
living  in  the  Duke  Power-Nantahala 
Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
doomient.  For  assistance,  contact  FERC 
Online  Support  at 


FERCOmineSupport@ferc.gov  or  toll- 
free  at  1-J866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  nmy  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  t|i  this  or  other  pending  projects. 
For  assi^ance,  contact  FERC  Online 
Support] 

n.  Anyone  may  submit  a  protest  or  a 
motion  tp  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procjedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appr  jpriate  action  to  take,  the 
Commis$ion  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  interv  sne  in  accordance  with  the 
Commis  don's  Rules  may  become  a 
party  to  iie  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  be  ore  the  specified  deadline  date 
for  the  p  articular  application. 

When  the  application  is  ready  for 
environi  mental  analysis,  the 
Commis  sion  will  issue  a  public  notice 
request!  ig  comments, 
recomm  mdations,  terms  and 
conditio  is,  or  prescriptions. 

All  fil  ngs  must  (1)  Dear  in  all  capital 
letters  tl  e  title  "PROTEST"  or 
"MOTIC  IN  TO  INTERVENE";  (2)  set 
forth  in  be  heading  the  name  of  the 
applicai  X  and  the  project  number  of  the 
applicat  ion  to  which  the  filing 
respond  5;  (3)  furnish  the  name,  address, 
and  tele  ihone  number  of  the  person 
protesti:  ig  or  intervening;  and  (4) 
otherwi  ;e  comply  with  the  requirements 
of  18  CI  R  385.2001  through  385.2005. 
Agencif  s  may  obtain  copies  of  the 
applicai  ion  directly  from  the  applicant. 
A  copy  jf  any  protest  or  motion  to 
intervei  e  must  be  served  upon  each 
represei  itative  of  the  applicant  specified 
in  the  p  irticular  application. 


Magalie 

Secretar  : 
(FRDoc 

BILUNG 


I.  Salas, 
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DEPAR  TMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commitoion 

Notice  of  Application  Accepted  for 
Filing  apd  Soliciting  Motions  To 
interve(ie  and  Proteists 

November  7,  2003. 

Take  notice  that  the  following 
hydroe  ectric  application  has  been  filed 
with  th  !  Commission  and  is  available 
for  pul^ic  inspection. 


a.  Type  of  Application:  New  Minor 

LiC6XlS6 

b.  Project  No.:  2602-005. 

c.  Date  filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Dillsboro 
Hydroelectric  Project. 

f.  Location:  The  Dillsboro  Project  is 
located  on  the  Tuckasegee  River  in 
Jackson  County,  North  Carolina.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power  ■ 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jeffrey  G. 
Lineberger;  Manager,  Hydro  Licensing. 
Duke  Power.  526  South  Church  Street, 
PO  Box  1006,  Charlotte,  NC  28201-    • 
1006. 

i.  FERC  Contacts:  Lee  Emery  at  (202) 
502-8379  or  lee.eniery@ferc.gov,  and 
Carolyn  Holsopple  at  1202)  502-6407  or 
Carolyn  .h  olsopple@ferc.gov. 

'].  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  WE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resomt:e  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a){l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Dillsboro  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Tuckasegee  River,  which  is 
dependent  on  Dxike  Power's  East  Fork 
(FERC  No.  2698)  and  West  Fork  (FERC 
No.  2686)  Tuckasegee  River  projects. 
The  Dillsboro  Project  consists  of  the 
following  features:  (1)  A  310-foot-long, 
12-foot-ligh  concrete  masonry  dam, 
consisting  of,  from  left  to  right  facing 
downstream,  (a)  a  concrete,  non- 
overflow  section,  (b)  a  14-foot-long 
uncontrolled  spillway  section,  (c)  a  20- 
foot-long  spillway  section  with  two  6- 
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foot-wide  spill  gates,  (d)  a  i97-foot-long 
uncontrolled  spillway  section,  (e)  an  80- 
foot-long  intake  section,  and  (f)  a 
concrete,  non-overflow  section;  (2)  a 
0.8-mile-long,  15-acre  impoundment  at 
elevation  1972.00  msl;  (3)  two  intake 
bays,  each  consisting  of  a  reinforced 
concrete  flume  and  grated  trashracks 
having  a  clear  bar  spacing  varying  from 
2.0  to  3.38  inches;  (4)  a  powerhouse 
having  a  reinforced  concrete 
substructure  and  a  wood/steel 
superstructure,  containing  two  turbine/ 
generating  units,  having  a  total  installed 
capacity  of  225  kW;  (5)  a  switchyard, 
with  three  single-phased  transformers; 
and  (6)  appurtenant  facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  912,  330  Kwh. 
Duke  Power  uses  the  Dillsboro  Project 
facilities  to  generate  electricity  for  use 
by  retail  customers  living  in  the  Duke 
Power-Nantahala  Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  nimiber  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://vrww.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 


applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Solas, 

Secretary. 

[FR  Doc.  E3-00306  Filed  11-18-03;  8:45  am] 

BILUNG  COOE  6717-01-f> 


DEPARTMEhTT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2603-012. 

c.  Date  filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Franklin 
Hydroelectric  Project. 

f  Location:  The  Franklin  Project  is 
located  on  the  Little  Tennessee  River  in 
Macon  County.  North  Carolina.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Mr.  Jeffrey  G. 
Lineberger;  Manager,  Hydro  Licensing. 
Duke  Power.  526  South  Church  Street, 
PO  Box  1006,  Charlotte,  NC  28201- 
1006. 

i.  FERC  Contacts:  Lee  Emery  at  (202) 
502-8379  or  lee.emery@ferc.go\-;  and 
Carolyn  Holsopple  at  (202)  502-6407  or 
carolyn.holsopple@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energj' 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 


or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  Ae  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encoiu-ages  electronic  filings.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov)  under  the  "e- 
Filing"link. 

k.  Tliis  affplication  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Franklin  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operation  is  dependent  on  available 
flow  in  the  Little  Tennessee  River.  The 
Franklin  Project  consists  of  the 
following  features:  (1)  A  462.5-foot-long, 
35.5-foot-high  concrete  masonry  dam, 
consisting  of,  from  left  to  right  facing 
downstream,  (a)  a  15-foot-long  non- 
overflow  section,  (b)  a  54-foot-long 
ungated  Ogee  spillway,  (c)  a  181.5-foot- 
long  gated  spillway  section,  having  six 
gated,  ogee  spillway  bays,  (d)  a  54-foot- 
long  ungated  Ogee  spillway,  (e)  a  25- 
foot-long  non-overflow  section,  and  (f)  a  " 
70-foot-long  non-overflow  section;  (2)  a 
4.6-mile-long,  174-acre  impoundment  at 
elevation  2000.22  msl;  (3)  three  intake 
bays,  each  consisting  of  a  flume  and 
grated  trashracks  having  a  clear  bar 
spacing  of  3  inches;  (4)  a  powerhouse 
having  a  reinforced  concrete 
substructure  and  a  brick  superstructure, 
containing  two  turbine/generating  units, 
having  a  total  installed  capacity  of  1.040 
kW;  (5)  a  switchyard,  with  a  single 
three-phase  transformer;  and  (6) 
appurtenant  facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  5.313.065  kWh. 
Duke  Power  uses  the  Franklin  Project 
facilities  to  generate  electricity  for  use 
by  retail  customers  living  in  the  Duke 
Power-Nantahala  Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrar}'"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnnneSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
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esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  E3-00307  Filed  11-18-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
FHing  and  Soliciting  Mlotions  To 
Intervene  and  Protests 

November  7,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available  - 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2619-012. 
e.  Date  filed:  July  22,  2003. 

d.  Applicant:  Duke  Power.     -^    ■ 
•    e.  Name  of  Project:  Mission 
Hydroelectric  Project. 


f.  Loc  ation:  The  Mission  Project  is 
located  on  the  Hiwassee  River  in  Clay 
County  North  Carolina.  The  project 
does  nc  t  affect  federal  lands. 

g.  Fill  id  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Af  plicant  Contact:  Mr.  Jeffrey  G. 
Linebei  ger;  Manager,  Hydro  Licensing. 
Duke  P  )wer.  526  South  Church  Street, 
PO  Bo^lOOe,  Charlotte.  NC  28201- 
1006. 

i.  FEkC  Contacts:  Lee  Emery  at  (202) 
502-83r9  or  lee.emery^ferc.gov,  and 
Carolyij  Holsopple  at  (202)  502-6407  or 
Carolyn  .holsopple@ferc.gov. 

j.  Dei  dline  for  filing  motions  to 
intervei  le  and  protests:  60  days  from  the 
issuanc  e  date  of  this  notice. 

All  d  jcuments  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  S  ecretary,  Federal  Energy 
Regulal  ory  Commission,  888  First 
Street,  nIE.,  Washington.  DC  20426. 

The  (Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  th  5  Commission  to  serve  a  copy  of 
that  do  :ument  on  each  person  on  the 
official  service  list  for  the  project. 
Furthei ,  if  an  intervener  files  comments 
or  doci  ments  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aflect  the  responsibilities  of  a 
particu  ar  resource  agency,  they  must 
also  sei  ve  a  copy  of  the  document  on 
that  res  ource  agency. 

Moti  )ns  to  intervene  and  protests  may 
be  filec  electronically  via  the  Internet  in 
lieu  of  saper.  The  Commission  strongly 
encour  iges  electronic  filings.  See  18 
CFR  38  5.2001(a)(l)(iii)  and  the 
instruc  lions  on  the  Commission's  Web 
site  [bt  p:/ /www. fecc.gov)  under  the  "e- 
Filing"  link. 

k.  "Tl:  is  application  has  been  accepted 
for  filii  g,  but  is  not  ready  for 
enviroi  imental  analysis  at  this  time. 

1.  Th  J  existing  Mission  Hydroelectric 
Project  operates  in  a  run-of-river  mode, 
within  a  6-inch  tolerance  band.  Project 
operati  an  is  dependent  on  available 
flow  ir  the  Hiwassee  River,  which  is 
regulat  3d  by  TVA's  Chatuge  dam 
locatec  approximately  15  miles 
upstrei  m.  The  Mission  Project  consists 
of  the  I  oUowing  features:  (1)  A  397-foot- 
long,  5  3-foot-high  concrete  gravity  dam, 
consist  ing  of.  from  left  to  right  facing 
downs  ream,  (a)  three  bulkhead 
sectioE  s,  (b)  seven  ogee  spillway 
sectioi  s.  surmounted  by  14-foot-high  by 
16-fooi  -wide  gates,  (c)  four  bulkhead 
sectior  s.  (d)  a  powerhouse  intake 
structu  re.  and  (e)  four  bulkhead 
sectioi  s;  (2)  a  47-acre  impoundment  at 
elevati  Dn  1658.17  msl;  (3)  three  intake 
bays,  e  ich  consisting  of  an  8-foot- 
diamei  er  steel-cased  penstock  and  a 
grated  Irashrack  having  a  clear  bar 
spacing  of  between  2.25  to  2.5  inches; 


(4)  a  powerhouse  consisting  of  a 
reinforced  concrete  substructure  and  a 
brick  superstructure,  containing  three 
turbine/generatmg  units,  having  a  total 
installed  capacity  of  1,800  kW;  (5)  a 
switchyard,  with  a  single  three-phase 
transformer;  and  (6)  appurtenant 
facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  8.134.370  kWh. 
Duke  Power  uses  the  Mission  Project 
facilities  to  generate  electricity  for  use 
by  retail  customers  living  in  the  Duke 
Power-Nantahala  Area. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  near  in  all  capital 
letters  the  tide  "PROTEST"  or 
'MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  irom.  the  applicant. 
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A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0308  Filed  11-18-03;  8:45  am] 

BILLING  CODE  6717-01-P 


65275 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP96-200-092,  RP96-200- 
097,  RP96-200-101,  RP96-20O-102,  RP96- 
200-103,  RP96-200-104,  RP96-20&-105, 
RP96-200-106,  RP96-20O-107,  RP96-200- 
108,  RP96-200-110,  RP96-200-111,  RP96- 
200-113,  RP96-200-114  and  IN03-11-000] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Technical  and 
Settlement  Conference 

November  12,  2003. 

The  Commission  staff  will  hold  a 
combined  technical  and  settlement 
conference  in  the  captioned  dockets  on 
November  19.  2003,  beginning  at  10 
a.m.  at  the  Commission's  headquarters 
at  888  First  St.  NE..  Washington.  DC.  in 
a  room  to  be  established.  The  technical 
conference  will  discuss  issues  raised  by 
the  September  15,  2003  Order  in  Docket 
Nos.  RP96-200-092,  et  al,  (104  FERC 
f  61,280),  which  directed  CenterPoint 
Energy  Transmission  Company  (CEGT) 
to  file  certain  tariff  provisions  and  to 
modify  certain  non-conforming  gas 
transportation  agreements.  The 
settlement  conference  will  discuss  the 
show  cause  Order  issued  September  15, 
2003,  in  Docket  No.  IN03-1 1-000,  (104 
FERC  \  61.281),  which  required  CEGT 
to  show  cause  why  its  failure  to  report 
and  post  all  of  the  non-conforming 
terms  and  conditions  in  its  negotiated 
rate  contracts  does  not  violate  certain 
provisions  of  the  Natural  Gas  Act,  the 
Commission's  regulations  and  CEGT's 
negotiated  rate  authority. 

Because  the  issues  in  all  of  the  above 
captioned  dockets  are  closely  related. 
Commission  staff  believes  that  the 
discussion  of  these  issues  at  a  public 
technical  and  settlement  conference, 
open  to  interested  parties  to  the  docket 
and  Commission  staff,  will  assist  in  an 
efficient  resolution  of  these  matters. 
Staff  notes  that,  while  the  Commission's 
ex  parte  rules  apply  to  the  proceedings 
in  Docket  Nos.  RP96-200-092,  et  al, 
{See  18  CFR  385.2201(b)  and  (c)(1)). 
they  do  not  apply  to  the  Show  Cause 
docket  because  it  is  an  investigative 
proceeding  with  no  parties  (See  18  CFR 
lb.9,  Ib.ll,  385.2201(b)  and 
385.2201(c)(2)).  Because  the 


proceedings  in  Docket  Nos.  RP96-200- 
092  et  al.  are  subject  to  the  ex  parte 
rules,  only  information  that  has  been 
publicly  filed  with  the  Commission  or  is 
publicly  presented  at  this  technical  and 
settlement  conference  will  be 
considered  by  the  Commission  in 
resolving  those  dockets.  Parties  to  the 
above  captioned  dockets  desiring 
further  information  should  contact  John 
M.  Robinson  of  the  advisory  staff  at 
(202)  502-6808,  or  Stuart  Fischer  of  the 
enforcement  staff  at  (202)  502-8517. 

Magalie  R.  Salas, 

Secretary.  * 

[FR  Doc.  E3-00316  Filed  11-18-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CP03-302-000,  CP03-303- 
000,  CP03-304-000,  PF03-1-000  and  CP03- 
301-000] 

Cheyenne  Plains  Gas  Pipeline 
Company  and  Colorado  Interstate  Gas 
Company;  Notice  of  Site  Visit 

November  12,  2003. 

On  November  19,  2003,  the  staff  of  the 
Office  of  Energy  Projects,  staff  of  the 
City  of  Brush!,  Colorado,  and 
representatives  of  Cheyeime  Plains  Gas 
Pipeline  and  Colorado  Interstate  Gas 
Pipeline  Companies  will  conduct  a  site 
visit  of  the  proposed  Cheyenne  Plains 
Gas  Pipeline  Project.  The  site  visit  will 
specifically  focus  on  the  City  of  Brush!/ 
Morgan  County  Water  Quality  District 
Well  Field  Route  Variation,  which  is 
described  in  the  Cheyenne  Plains  Draft 
Environmental  Impact  Statement,  which 
was  issued  on  September  30,  2003. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  Interested 
parties  can  meet  staff  at  the  Brush!  City 
Hall,  located  at  Edison  and  Carson,  in 
Brush!,  Colorado  at  10:15  a.m.  We  will 
depart  to  the  route  variation  promptly  at 
10:30  a.m. 

For  further  information,  please 
contact  the  Office  of  External  Affairs  at 
(202)  502-6088  or  toll  free  at  1-866- 
208-3372. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00321  Filed  11-18-03;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-7S-000] 

Freeport  LNG  Development,  L.P.; 
Notice  of  Meeting  on  the  Draft 
Environmental  Impact  Statement  for 
the  Freeport  LNG  Project 

November  7.  2003. 

On  December  9,  2003,  the  staff  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  will  conduct  a  public 
meeting  to  receive  comments  on  the 
draft  environmental  impact  statement 
(DEIS)  for  the  Freeport  LNG  Project. 

The  meeting  will  beheld  at  the  Lake 
Jackson  Civic  Center,  which  is  located  at 
333  Highway  332  East  in  Lake  Jackson. 
Texas.  The  meeting  will  start  at  7  p.m. 

The  Executive  Summary  of  the  DEIS, 
which  was  unintentionally  omitted  from 
the  recently  issued  DEIS,  is  being 
mailed  to  everyone  on  the 
environmental  mailing  list  and  the 
service  list  for  this  project. 

For  additional  information,  please 
contact  the  Commission's  Office  of 
External  Affairs  at  1-866-208-FERC. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00299  Filed  11-18-03:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RtM9«-1«000]  . 

Records  Governing  Off-the-Record 
Communications;  Public  Notice 

November  7,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  prohibited 
off-the-record  communication  relevant 
to  the  merit's  of  a  contested  on-the- 
record  proceeding,  to  deliver  a  copy  of 
the  communication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
communication,  to  the  Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  a  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
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of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  oTf-the-record 


commi  inication  shall  serve  the 
docimi  ent  on  all  parties  listed  on  the 
officia  service  list  for  the  applicable 
procee  iing  in  accordance  with  Rule 
2010,    8  CFR  385.2010. 

Exei  ipt  off-the-record 
commi  inications  will  be  included  in  the 
decisic  nal  record  of  the  proceeding, 
unless  the  communication  was  with  a 
coopei  ating  agency  as  described  by  40 
CFR  li  01.6.  made  under  18  CFR 
385.22  )l(e)(l)(v). 

The  bllowing  is  a  list  of  prohibited 
and  ex  3mpt  communications  recently 
received  in  the  Office  of  the  Secretary. 


The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jttp.//wMTV./erc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  please 
contact  FERC,  Online  Support  at 
FERCOnlmeSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 
Exempt; 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  Project  Nos.  2000-000,  2216-000 

2.  Project  Nos.  2000-000.  2216-000 


3.  Docket  Nos.  CP02-90-000,  CP01-409-000  .: 

4.  Docket  No.  CP02-396-000  

5.  Docket  No.  CP01^9-000 

6.  Docket  Nos.   EL02-28-O00,   et  al.,   EL02-60-000. 
EL02-8P-000.  et  al. 


et  al., 


10-08-03 
10-20-03 

10-26-03 
11^M)3 
11-4-03 
11-5-03 


Hon.  Bradley  H.  Jones,  Jr. 

Hon.  Patrick  Leahy,  Hon.  James  Jeffords,  Hon.  Bernard  Sand- 
ers. 

James  Martin/Charles  Brown  (Meeting  Record). 

Hon.  Robert  C.  Byrd  (Ltr.  from  Retfia  Warren). 

Howard  Knight  (Meeting  Record). 

Hon.  Maria  Cantwell,  Hon  Gordon  Smith,  Hon.  Harry  Reld, 
Hon.  Ron  Wyden,  Hon.  Bart>ara  Boxer,  Hon.  Dlanne-Fein- 
steln. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00309  Filed  11-18-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0176,  FRL-7588-5] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Reformulated 
Gasoline  and  Conventional  Gasoline: 
Requirements  for  Refiners,  Oxygenate 
Blenders,  and  Importers  of  Gasoline; 
Requirements  for  Parties  in  ttie 
Gasoline  Distribution  Network  (40  CFR 
80— Subparts  D,  E  and  F)  EPA  ICR 
Number  1591.15,  0MB  Control 
Number.  2060-0277 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  a 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
exphe  on  4-30-04.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 


inforniation  collection  as  described 
below 

DATES;  Comments  must  be  submitted  on 
or  bef(  re  January  20,  2004. 
ADORE  >SES:  Submit  your  comments, 
referei  icing  docket  ID  number  OAR- 
2003-  )213,  to  EPA  onhne  using 
EDOC  CET  (our  preferred  method),  by  e- 
mail  t(  I  a-and-r-docket@epa.gov,  or  by 
mail  t(  i:  EPA  Docket  Center, 
Envirc  nmental  Protection  Agency, 
Office  of  Air  and  Radiation  Docket,  Mail 
Code  ( il02T,  1200  Pennsylvania  Ave., 
NW., '  Vashington,  DC  20460. 
FOR  Fl  RTHER  INFORMATION  CONTACT:  Jose 
M.  So  ar,  Office  of  Transportation  and 
Air  qiality,  Mail  Code  6406J, 
Envire  inmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20 160;  telephone  number:  (202) 
564-9  327;  fax  number:  (202)  565-2084; 
e-mai  address:  SoIar.Jose@epa.gov. 

SUPPLEMENTARY  INFORMATK)N:  EPA  has 

established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0213,  which  is  available  for  public 
viewii  ig  at  the  Office  of  Air  and 
Radia  ion  Docket  in  the  EPA  Docket 
Cente  (EPA/DC).  EPA  West,  Room 
B102. 1301  Constitution  Ave.,  NW., 
Wash  ngton,  DC.  The  EPA  Docket 
Cente  •  Public  Reading  Room  is  open 
from  1  :3p  a.m.  to  4:30  p.m.,  Monday 
throu  h  Friday,  excluding  legal 
holidi  ys.  The  telephone  number  for  the 
Readi  ig  Room  is  (202)  566-1744,  and 
the  te  ephone  number  for  the  Office  of 
Air  ai  d  Radiation  Docket  is  (202)  566- 
1742.  An  electronic  version  of  the 


public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  ifecket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBl,  or 
other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire"  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  Ffl  38102  (May 
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31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
produce,  import,  or  distribute  gasoline. 

Title:  Reformulated  Gasoline  and 
Conventional  Gasoline:  Requirements 
for  Refiners,  Oxygenate  Blenders,  and 
Importers  of  Gasoline;  Requirements  for 
Parties  in  the  Gasoline  Distribution 
Network  (40  CFR  80— Subparts  D,  E  and 
F),  EPA  ICR  No.  1591.13,  OMB  Control 
No.  2060-0277,  expiration  date:  4-30- 
04. 

Abstract:  Gasoline  combustion  is  the 
major  source  of  air  pollution  in  most 
urban  areas.  The  Clean  Air  Act  (Act) 
requires  that  gasoline  dispensed  in 
certain  areas  with  severe  air  quality 
problems  be  reformulated  to  reduce 
toxic  and  ozone-forming  (smog) 
emissions.  The  Act  also  requires  that  in 
the  process  of  producing  reformulated 
gasoline  (RFG),  dirty  components 
removed  in  the  reformulation  process 
not  be  "dumped"  into  the  remainder  of 
the  country's  gasoline,  known  as 
conventional  gasoline  (CG).  The  EPA 
promulgated  regulations  at  40  CFR  80 
establishing  standards  for  RFG  and  CG, 
as  specified  in  the  Act,  and  establishing 
mandatory  reporting  and  record  keeping 
requirements  for  demonstrating 
compliance  and  as  an  aid  to 
enforcement.  The  primary  requirements 
are  to  test  each  batch  of  gasoline  for 
various  properties,  report  the  results  to 
EPA,  and  demonstrate  compliance  with 
the  standards  on  an  annual  basis.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cmrently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  40  CFR  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acciu-acy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  the 
respondent  population  at  75  RFG 
refineries,  25  RFG  import  facilities,  25 
RFG  oxygenate  blenders,  225  CG 
refineries.  50  CG  import  facilities,  250 
pipelines  and  terminals,  500  truckers, 
19  independent  laboratories,  20 
auditors,  and  the  RFG  Survey 
Association.  Inc.  The  typical  RFG  or  CG 
respondent  will  have  around  100  to  130 
reports  per  year,  depending  primarily 
on  the  number  of  batches  of  gasoline 
involved.  The  total  number  of  reports  is 
estimated  at  53,170  and  the  total  burden 
at  101,585  hours.  While  this  gives  an 
average  burden  per  report  of  about  two 
hours,  about  95%  of  the  reports  have  an 
estimated  burden  of  one  hour.  At  $65 
per  hour,  the  labor  cost  is  about  $6.6 
million.  Most  start-up  costs  were 
incurred  at  the  start  of  the  program  in 
1995.  However,  there  is  an  estimated 
annualized  capital  cost  for  analysis 
equipment  of  $4.8  million.  Aimual 
operating  and  maintenance  costs  are 
estimated  at  about  $5  million,  and 
aimual  purchase  of  services  costs  are 
estimated  at  about  $13.2  million. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  24,  2003. 
Suzanne  Rndzinski. 

Director,  Transportation  and  Regional 
Programs  Division. 

(FR  Doc.  03-28911  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  65G0-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-758»-3] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Superfund  Subcomroittae 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  public  advisory 
NACEPT  subcommittee  on  Superfund; 
open  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Superfund  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  will  meet  on  the- 
dates  and  times  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis,  and 
limited  time  will  be  provided  for  public 
comment  on  each  day. . 

DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  6  p.m.  on  December  9,  2003; 
from  8:30  a.m.  to  6  p.m.  on  December 
10,  2003;  and  8:30  a.m.  to  1  p.m.  on 
December  11,  2003. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hilton  Crystal  City  at  National 
Airport,  2399  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelo  Carasea,  Designated  Federal 
Officer  for  the  NACEPT  Superfund 
Subcommittee,  Office  of  Superfund 
Remediation  and  Technology 
Innovation,  Office  of  Solid  Waste  and 
Emergency  Response,  MC  5204G,  1200 
Pennsylvania  Ave. ,  NW. ,  Washington, 
DC,  (703)  603-8828. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

This  eight  meeting  of  the  NACEPT 
Superfund  Subcommittee  will  involve 
discussion  of  the  latest  version  of  the 
Subcommittee's  draft  report.  The  agenda 
for  the  meeting  will  be  available  one 
week  prior  to  the  meeting's  occurrence. 

Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  sessions  are  encouraged  to 
contact  the  Designated  Federal  Official. 
Each  day  will  have  one  public  comment 
period. 
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Dated:  November  13,  2003.- 
Angelo  Carasea, 

Designated  Federal  Officer.  NACEPT 

Superfund  Subcommittee. 

(FR  Doc.  03-28912  Filed  11-18-03;  8:45  am) 

BllXma  C006  6S60-S»-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200»-0326;  FRL-7329-4] 

Pesticide  Product;  Registration 
Approval 

AGENCY:  Environmental  Protection 

Agency(EPA) 

ACTKm:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  Certis 
Technical  Olive  Fly  Pheromone 
containing  an  aptive  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Bryceland,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6928;  e-mail 
addTess:bryceland.andrew@epa.gov. 

SUPPL£MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an 
agriculturalproducer,  food 
manufacturer,  or  pesticide, 
manufacturer.  Potentially  affected 
entities  may  include,  but  are  not  limited 
to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 
j^    Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
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the  pen  on  listed  under  FOR  FURTHER 
INFORM/  :TK>N  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Documt  mt  and  Other  Related 
Informi  tion? 

1.  Do  :ket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  c  ocket  identification  (ID)  number 
OPP-2403-0326.  The  official  public 
docket  fconsists  of  the  documents 
specific  ally  referenced  in  this  action, 
any  puilic  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  pumic  docket  does  not  include 
Confidantial  Business  Information  (CBI) 
or  othe^  information  whose  disclosure  is 
restrict^  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  avail  ible  for  public  viewing  at  the 
Public  nformation  and  Records 
Integrit  t^  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  i  irlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monda  f  through  Friday,  excluding  legal 
holidaj  s.  The  docket  telephone  number 
is  (703;  305-5805. 

In  ao  ;ordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  (  ata  references,  the  data  and  other 
scienti:  ic  information  used  to  support 
registrs  tion,  except  for  material 
specific  ally  protected  by  section  10  of 
FIFRA,  are  also  available  for  public 
inspeclSon.  Requests  for  data  must  be 
made  ih  accordance  with  the  provisions 
of  the  I  reedom  of  Information  Act  and 
must  b  (  addressed  to  the  Freedom  of 
Inform  ition  Office  (A-101).  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  204BO-0001.  The  request  should: 
Identif  '  the  product  name  and 
registn  tion  number  and  specify  the  data 
or  info:  mation  desired. 

A  pa  jer  copy  of  the  fact  sheet,  which 
provid  !S  more  detail  on  this 
registri  tion,  may  be  obtained  from  the 
Nation  il  Technical  Information  Service 
(NTIS)  5285  Port  Royal  Rd., 
Spring  ield,VA  22161. 

2.  Exctronic  access.  You  may  access 
this  Fe  leral  Register  document 
electro  lically  through  the  EPA  Internet 
under  he  "Federal  Register"  listings  at 
http://  vww.epa.gov/fedrgstr/. 

An  e  ectronic  version  of  the  public 
docket  is  available  through  EPA's 
electro  aic  public  docket  and  comment 
system ,  EPA  Dockets.  You  may  use  EPA 
Docke!  s  at  http://www.epa.gov/edocket/ 
to  subi  lit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  I  tfficial  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Althot  gh,  not  all  docket  materials  may 
be  ava  lable  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Did  EPA  Approve  the  Application? 

The  Agency  approved  the  application 
after  considering  all  required  data  on 
risks  associated  with  the  proposed  use 
of  l,7-dioxaspiro-(5,5)-undecane,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  1,7-dioxaspiro- 
(5,5)-undecane  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

III.  Approved  Application 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  March  28,  2002  (67 
FR  1493)  (FRL-6827-7),  which 
announced  that  Thermo  Trilogy 
Corporation  (Certis  USA),  9145  Guilford 
Road,  Suite  175,  Columbia,  MD,  21046. 
had  submitted  an  application  to  register 
the  pesticide  product  Olive  Fly  Attract 
and  Kill  (A  &  K)  Target  Device 
containing  two  new  active  ingredients 
(EPA  File  Symbol  7005 1-TA).  This 
product  contained  two  new  active 
ingredients;  ammonium  bicarbonate  at 
12.8%  and  the  arthropod  pheromone  1 
,7-dioxaspiro-(5  ,5)  undecane 
(Spiroketal)  at  0.2%. 

During  the  course  of  the  review  of  the 
Section  3  application  for  Olive  Fly 
Attract  and  Kill  (A  &  K)  Target  Device 
(EPA  File  Symbol  7005 1-TA)  the 
Agency  determined  that  a  separate 
registration  for  the  technical  grade  of  1 
.7-dioxaspiro-(5,5)  undecane  was 
needed.  The  registrant  then  submitted  a 
pesticide  application  (7/18/02)  for  a 
section  three  registration  for  the  product 
Certis  Technical  Olive  Fly  Pheromone 
containing  the  active  ingredient  1,7- 
dioxaspiro-(5,5)  undecane  at  97.6 
percent.  This  new  product  was  assigned 
EPA  File  Symbol  7005  1-TT.  The 
receipt  of  this  application  was  not 
published  in  the  Federal  Register. 

The  application  for  Certis  Technical 
Olive  Fly  Pheromone  (EPA  Registration 
Number  70051-77),  was  approved  on 
September  16,  2003,  for  use  in  the 
manufacturing  of  end-use  agricultural 
products  for  control  of  olive  fly. 
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List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  October  24,  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-28914  Filed  11-18-03;  8:45  am] 
BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0343;  FRL-7332-6] 

N,  N-dimethyloctanamide;  N,N- 
dimettiyidecanamide;  Notice  of  Filing  a 
Pesticide  Petition  To  Establish  ^ 
Toleiance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
receipt  of  a  request  to  amend  a  pending 
pesticide  petition  proposing  the 
establishment  of  regulations  for  residues 
of  a  certain  pesticide  chemical  in  or  on 
various  food  commodities. 
DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0343,  must  be  received  on  or  before 
December  19,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  White,  Registration  Division 
(7505C),  Office  of  Pesticide  ^Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-8401;  e-mail  address: 
white.kelly@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide -manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT, 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0343.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public 'docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Malt 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  EPA's  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public^  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 


public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  ar* 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiu-ier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
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wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
beincluded  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly_to  EPA  Dockets 
at  http://www.epa.gov/edocket/.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0343.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
'other  contact  information  unless  ^ou 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0343.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "emonymous  access" 
system.  If  you  s^nd  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part,  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
conunents  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 


submisj  ions  will  be  accepted  in 
WordPe  rfect  or  ASCII  file  format.  Avoid 
the  use  af  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  I  riformation  and  Records 
Integrit  '  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 

Enviroi  mental  Protection  Agency,  1200 
Pennsy  vania  Ave.,  NW.,  Washington, 
DC  204fcO-0001,  Attention:  Docket  ID 
Numbei  OPP-2003-0343. 

3.  By  hand  delivery  or  courier.  Deliver 
your  CO  nments  to:  Public  Information 
and  Re<  ords  Integrity  Branch  (PIRIB), 
Office  c  f  Pesticide  Programs  (OPP), 
Envirot  mental  Protection  Agency,  Rm. 
119,  Cr  rstal  Mall  #  2,  1921  Jefferson 
Davis  F  wy.,  Arlington,  VA,  Attention: 
Docket  D  Number  OPP-2003-0343. 
Such  d(  iliveries  are  only  accepted 
during  he  docket's  normal  hours  of 
operatii  in  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency  ? 

Do  n(  it  submit  information  that  you 
consid(  r  to  be  CBI  electronically 
througl  EPA's  electronic  public  docket 
or  by  e-  mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  parking  any  part  or  all  of  that 
inform!  ition  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identif  electronically  within  the  disk  or 
CD  RO  A  the  specific  information  that  is 
CBI).  h  formation  so  marked  will  not  be 
disclos  ;d  except  in  accordance  with 
proced  ires  set  forth  in  40  CFR  paii  2. 

In  ao  dition  to  one  complete  version  of 
the  con  tment  that  includes  any 
inform  ition  claimed  as  CBI,  a  copy  of 
the  cor  iment  that  does  not  contain  the 
inform  ition  claimed  as  CBI  mustl)e 
submit  :ed  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket  If  you  submit  the  copy  that  does 
not  coi  tain  CBI  on  disk  or  CD  ROM, 
mark  tie  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Inform  ition  not  marked  as  CBI  will  be 
includi  id.  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FUttTHER  INFORMATION  CONTACT. 


E. 
Mv 


Whit 


Should  I  Consider  as  I  Prepare 
Cob^ments  for  EPA? 


You 


may  find  the  following 

helpful  for  preparing  your 


sugges  ions 
„commi  nts 

1 .  E;  plain  your  views  as  clearly  as 
possib 

2.  Di  iscribe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific-examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

-  7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

H.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesdcide  chemical 
in  or  on  various  "food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  secUon  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  comoiodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  5,  2003. 

Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticide  Pro-ams. 

Summary  of  Petition 

The  petitioner  summary  of  the 
amendment  to  the  pesticide  petition  is 
printed  below  as  required  by  FFDCA 
section  408(d)(3).  The  summary  of  the 
amendment  to  the  petition  was  prepared 
by  the  petitioner  and  represents  the 
view  of  the  petitioner.  The  simmiary 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
information,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 


The  C.P.  HaU  Company 

PP  1E6257 
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EPA  has  received  an  amendment  to  a 
pending  pesticide  petition  (1E6257) 
from  The  C.P.  Hall  Company,  311  S. 
Wacker,  Suite  4700,  Chicago,  IL  60606. 
The  pending  pesticide  petition 
proposes,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d).  to  amend 
40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  N,N-dimethyloctanamide 
(CAS  Reg.  No.  1118-92-9)  and  N,N- 
dimethyldecanamide  (CAS  Reg.  No. 
14433-76-2)  when  used  as  an  inert 
ingredient,  as  an  emulsifier,  solvent, 
and  cosolvent  in  pesticide  formulations 
applied  only  to  growing  crops.  The- 
original  pesticide  petition  specified  that 
the  use  of  N,N-dimethyloctanamide  and 
N,N-dimethyldecanamide  should  be 
limited  to  less  than  15%  of  the  total 
pesticide  formulation  by  weight,  and 
this  15%  limit  was  reflected  in  the 
original  Notice  of  Filing,  published  in 
the  Federal  Register  (66  FR  57450) 
.(FRL-6808-6)  on  November  15,  2001. 
Subsequent  to  the  publication  of  that 
Notice  of  Filing,  the  petitioner  requested 
to  amend  the  pending  pesticide  petition 
to  remove  the  limitation  on  the 
percentage  of  N,N-dimethyloctanamide 
and  N,N-dimethyldecanamide  used  in 
formulated  products.  There  are  no  other 
changes  to  the  information  presented  by 
the  petitioner  in  the  November  15,  2001, 
Notice  of  Filing. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 
[FR  Doc.  03-28654  Filed  11-18-03;  8:45  am] 
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pesticide  chemical  in  or  on  various  food 

commodities. 

DATES:  Comments,  identified  by  docket 

identification  (ID)  number  OPP-2003- 

0365,  must  be  received  on  or  before 

December  19,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
green  way.  denise@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  ■ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0365;  FRL-7334-3] 

Aminoethoxyvinylglycine 
hydrochloride  (aviglycine  HCI);  Notice 
Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTIONiJNiotice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 


I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0365.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  bv  statute. 


The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Ariington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding- legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronicdly. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available . 
in  EPA's  electronic  public  docket.  Whfen 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify'  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 


65282 


Federal  Register /Vol.  68,  ^  a.  223  /  Wednesday,  November  19,  2003 /Notices 


without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copjnrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.'Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.-This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu'  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the -official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 


commen  t  due  to  technical  difficulties 
and  cam  lot  contact  you  for  clarification, 
EPA  ma; '  not  be  able  to  consider  your 
commer  t. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electron  c  public  docket  to  submit 
commen  ts  to  EPA  electronically  is 
EPA's  pi  eferred  method  for  receiving 
commen  ts.  Go  directly  to  EPA  Dockets 
at  bttp:/i  www.epa.gov/edocket/,  and 
follow  tl  le  online  instructions  for 
submitti  ig  comments.  Once  in  the 
system,  lelect  "search,"  and  then  key  in 
docket  I )  number  OPP-2003-0365.  The 
system  i !  an  'anonymous  access" 
system,  vhich  means  EPA  will  not 
know  yc  ur  identity,  e-mail  address,  or 
other  CO  itact  information  unless  you 
provide  t  in  the  body  of  your  comment. 

ii.  E-n  ail.  Comments  may  be  sent  by 
e-mail  t(  opp-docket@epa.gov, 
Attentio  i:  Docket  ID  Number  OPP- 
2003-03  B5.  In  contrast  to  EPA's 
electron  c  public  docket,  EPA's  e-mail 
system  i ;  not  an  "anonymous  access" 
system,   f  you  send  an  e-mail  comment 
directly  o  the  docket  without  going 
through  SPA's  electronic  public  docket, 
EPA's  e-;  mail  system  automatically 
captures  your  e-mail  address.  E-mail 
address*  s  that  are  automatically 
capture(  by  EPA's  e-mail  system  are 
include*  as  part  of  the  comment  that  is 
placed  i  i  the  official  public  docket,  and 
made  avjailable  in  EPA's  electronic 
public  dbcket. 

iii.  Dihk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identifiad  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPe  -feet  or  ASCII  file  format.  Avoid 
the  use  i  tf  special  characters  and  any 
form  of  sncryption. 

2.  By  naif.  Send  your  comments  to: 
Public  I  iformation  and  Records 
Integrit]  Branch  (PIRIB)  (7502C),  Office 
of  Pesth  ide  Programs  (OPP), 
Environ  nental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  2041  0-0001,  Attention:  Docket  ID 
Numbei  OPP-2003-0365. 

3.  By  land  delivery  or  courier.  Deliver 
your  coi  nments  to:  Public  Information 
and  Rec  Drds  Integrity  Branch  (PIRIB), 
Office  o  Pesticide  Programs  (OPP), 
Environ  mental  Protection  Agency,  Rm. 
119,  Cr  stal  Mall  #2, 1921  Jefferson 
Davis  h  ivy.,  Arlington,  VA,  Attention: 
Docket  D  Number  OPP-2003-0365. 
Such  d«  liveries  are  only  accepted 
during  I  lie  docket's  normal  hours  of 
operatic  n  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency ' 

Do  nc  t 
conside  r 
through 


submit  information  that  you 
to  be  CBI  electronically 
EPA's  electronic  public  docket. 


or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiur 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
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however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  7,  2003. 

Phil  Hutton, 
Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Valent  BioSciences  Corporation 

PP  3F6772 

EPA  has  received  a  pesticide  petition 
(3F6772)  from  Valent  BioSciences 
Corporation,  870  Technology  Way, 
Libertyville,  IL  60048,  proposing 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  a  tolerance 
for  residues  of  the  biochemical  pesticide 
aminoethoxy\'inylglycine  hydrochloride 
(aviglycine  HCl),  formerly  designated  as 
aminoethoxyvinylglycine  (AVG),  in  or 
on  the  stone  fruits  crop  group,  excepting 
cherries,  at  0.170  part  per  million 
(ppm). 

Pursuant  to  section  408(d)(2){A)(i)  of 
the  FFDCA,  as  amended,  Valent 
BioSciences  Corporation  has  submitted 
the  following  summary'  of  new 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition 
(3F6772).  This  summary  was  prepared 
by  Valent  BioSciences  Corporation  and 
EPA  has  not  fully  evaluated  the  merits 
of  the  pesticide  petition.  The  summary' 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 
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In  addition  to  the  new  data 
summarized  below,  however,  Valent 
BioSciences  Corporation  also  is  relying 
on  a  summary  of  information,  data,  and 
arguments  previously  submitted  by 
Abbott  Laboratories,  pursuant  to  section 
408(d)(2)(A)(i)  of  the  FFDCA  as 
amended,  in  support  of  a  prior  Abbott 
Laboratories  pesticide  petition  905048 
that  sought  temporary  tolerances  for 
residues  of  AVG  in  or  on  the  stone  fruit 
crop  group.  This  Abbott  Laboratories 
request,  including  the  referenced 
summarized  information,  was  published 
in  the  Federal  Register  of  March  10, 
1999  (64  FR  11872]  (FRL-6067-5).  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  June  10,  1999  (64  FR 
31124)  (FRL-608a-4),  in  which  it 
announced  the  establishment  of  the 
temporary  tolerances  requested  by 
Abbott  Laboratories  for  residues  of 
aminoethoxyvinylglcine  in  or  on  the 
stone  fruit  crop  group  at  0.170  ppm, 
with  an  expiration  date  of  April  1,  2001. 
Subsequently,  Valent  BioSciences 
Corportion  submitted  a  pesticide 
petition  (9G5048,  transferred  from 
Abbott  Laboratories)  that  sought  to 
extend  the  temporary  tolerances  for 
AVG  in  or  on  the  stone  fruit  crop  gronp 
originally  obtained  by  Abbott 
Laboratories.  Notice  of  this  previous 
pesticide  petition  by  Valent  BioSciences 
Corporation,  which  also  relied,  in  part, 
on  the  referenced  summary  of 
information  previously  prepared  and 
submitted  by  Abbott  Laboratories,  was 
published  in  the  Federal  Register  of 
March  28.  2001  (66  FR  16931)  (FRI^ 
6775-1).  EPA  issued  a  final  rule, 
published  in  the  Federal  Register  of 
July  12,  2001  (66  FR  36477)  (FRL-6788- 
7).  announcing  the  establishment  of  the 
temporary  tolerances  requested  by 
Valent  BioSciences  Corporation  for 
residues  of  the  plant  regulator  AVG  in 
or  on  the  stone  fruit  crop  group  at  0.170 
ppm,  with  an  expiration  date  of 
December  21,  2003.  It  is  the  original 
simimarv'  of  information  previously 
submitted  by  Abbott  Laboratories,  and 
previously  relied  upon  by  Valent 
BioSciences  Corporation,  that  Valent 
BioSciences  Corporation  once  again  is 
relying  upon  in  connection  with  this 
new  pesticide  petition.  EPA  has  not 
republished  the  summary  of  information 
initially  submitted  by  Abbott 
Laboratories  and  published  in  the 
March  10,  1999  Federal  Register,  except 
where  EPA  believes  such  information 
would  be  helpful  in  understanding  the 
new  data. 

A.  Product  Name  and  Proposed  Use 
Practices 

Aminoethoxyvinylglycine 
hydrochloride  (aviglycine  HCl),  which 


was  previously  designated  as 
aminoethoxyvinylglycine  (AVG).  is  a 
plant  growth  regulator  used  in  the 
harvest  management  of  apples,  pears, 
and  stone  fruit  (excluding  cherries).  It  is 
used  at  the  rate  of  50  grams  active 
ingredient  per  acre.  Applications  to 
apples  are  made  once  a  season  at  4 
weeks  before  harvest:  proposed  use  pn 
stone  fruit  (except  cherries)  is  for 
application  7  to  10  days  before  harvest. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  A  study 
designed  to  determine  whether  uptake, 
translocation  and  metabolism  of 
aminoethoxyvinylglycine  hydrochloride 
occurs  in  apples  identified  seven  minor 
metabolites  in  addition  to  the  primary 
metabolite,  N-acetyl- 
aminoethoxyvinylglycine.  The  study 
was  not  meemt  as  a  measure  of  the 
amount  of  aminoethoxyvinylglycine 
hydrochloride  residues  and  metabolites 
found  in  apples  under  normal  field 
conditions.  The  only  significant 
incorporation  of 

aminoethoxyvinylglycine  hydrochloride 
in  apple  tissues,  following  brush-on 
application  at  high  rates,  resulted  from 
absorption  from  the  peel  rather  than 
translocation  from  the  leaves. 
Aminoethoxyvinylglycine 
hydrochloride  is  also  metabolized  in  the 
tissues  to  form  N-acetyl- 
aminoethoxyvinylglycine  and  several 
other  minor  metabolites,  and  is  partially 
degraded  on  the  apple  surface  to  water- 
soluble  products  that  may  be  formed 
due  to  microbial  and/or 
photodegradative  action. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  Crops  in  residue  trials  were 
treated  at  maximum  label  rates,  or 
above,  and  harvested  at  the  specified 
minimum  treatment  to  harvest  intervals. 
Residue  data  for  apples  previously 
submitted  by  Abbott  Laboratories  and 
reviewed  by  EPA  indicated  that  at  the 
proposed  use  rates,  no  quantifiable 
residues  were  present  in  or  on  the  food 
commodities  at  21  days  after  treatment. 
Additional  pome  fruit  residue  data 
generated  internationally  has  been 
provided  to  EPA  by  Valent  BioSciences 
Corporation.  Residues  on  representative 
stone  fruit  were  typically  below  levels 
of  quantitation,  maximum  residues  on 
plums  at  7  days  were  0.142  ppm,  and 
maximum  residues  on  cherries  were 
0.490  ppm  at  7  days.  The  proposed 
tolerance  excludes  use  on  cherries. 

Analytical  Enforcement  Methodology. 
There  is  a  practical  method  for  detecting 
and  measuring  levels  of  aviglycine  HCl 
in  or  on  food  with  a  limit  of  detection 
(LOD)  that  allows  monitoring  of  food 
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with  residues  at  or  above  the  levels  set 
in  these  proposed  tolerances.  Abbott 
Laboratories  has  submitted  a  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of  aviglycine  HCI 
in  or  on  raw  agricultural  commodities 
(RACs).  The  proposed  analytical  method 
for  determining  residues  is  by  high- 
performance  liquid  chromatography 
(HPLC).  The  HPLC/fluorescence 
detector  analytical  method  used  in  the 
apple  residue  "studies  has  been  validated 
by  an  independent  laboratory  and 
provided  to  the  Food  and  Drug 
Administration  (FDA).  This  method  was 
modified  slightly  for  analysis  of  residue 
on  peaches,  plums,  and  cherries.  This 
modified  method  has  been  validated  by 
an  independent  laboratory.  The  limit  of 
quantitation  (LOQ)  was  0.080  ppm  for 
sill  matrices  analyzed  by  either  method. 
It  was  determined  that  residues  on 
treated  commodities  were  stable  for  a 
period  of  22  months  in  frozen  storage. 

C.  Mammalian  Toxicological  Profile 

1 .  Acute  toxicity.  Aviglycine  HCl-has 
low  acute  oral,  dermal,  and  inhalation 
toxicity.  The  oral  lethal  dose  (LDlso  in 
rats  is  >5lO00  milligrams/kilogram  (mg/ 
kg),  the  dermal  LDso  is  >2,000  mg/kg 
and  the  inhalation  4-hour  lethal 
concentration  (LQso  is  >5.00 
milligrams/Liter  (mg/L)  air.  Aviglycine' 
HCI  is  not  a  skin  sensitizer  in  guinea 
pigs,  and  is  jiot  irritating  to  the  skin  and 
eyes  of  rabbits.  End-use  formulations  of 
aviglycine  HCI  have  similar  low  acute 
toxicity  profiles. 

2.  Genotoxicity.  Aviglycine  HCI  does 
not  induce  gene  mutations  in  bacterial 
and  mammalian  cells,  chromosome 
aberrations  in  mammalian  cells  or 
deoxyribonucleic  acid  (DNA)  damage  in 
bacterial  cells  in  in  vitro  test  systems. 
Similarly,  it  does  not  exhibit  a 
clastogenic  effect  in  vivo  in  the  rat 
micronucleus  test.  Therefore,  there  is  no 
evidence  to  suggest  a  genotoxic  hazard 
at  any  of  the  three  main  levels  of  genetic 
organization. 

3.  Reproductive  and  developmental 
toxicity.  In  the  rabbit  developmental 
toxicity  study  with  aviglycine  HCI,  there 
was  no  evidence  of  teratogenicity  or 
other  embryotoxic  effects  at  the  highest 
dose  levels  tested,  although  maternal 
toxicity  was  evident.  The  rabbit 
maternal  no  observed  adverse  effect 
level  (NOA^)  was  established  at  0.4  mg 
a.i./kg  body  weight/day  (mg  a.i./kg  bwt/ 
day)  based  on  reduced  body  weight 
gains  and  food  consumption,  and 
decreased  defecation.  The 
developmental  NOAEL  was  established 
at  0.4  mg  a.i./kg  bwt/ day  based  on  fetal 
body  weights.  In  the  rat  test  the 
maternal  NOAEL  was  established  at 
1.77  mg  a.i./kg  bwt/day  based  on 


inhibiti<  >n  of  body  weight  gain  and 


reduced 


food  consumption.  The 


develop  nental  NOAEL  was  found  to  be 
1.77  mg  a.i./kg  bwt/day  based  on 
decreas<  d  mean  fetal  body  weights  and 
reduced  ossification.  The 
develop  nental  and  maternal  lowest 
observei  I  adverse  effect  levels  (LOAELs) 
were  esl  ablished  at  8.06  mg  a.i./kg  bwt/ 
day.  Av  glycine  HCI  was  evaluated  in  a 
rat  2-ge  leration  reproduction  study 
submitti  (d  by  Abbott  Laboratories.  Based 
on  redu  ;tions  in  body  weight,  changes 
in  organ  weights,  and  an  increased 
inciden  :e  of  microscopic  findings,  the 
parenta  NOAEL  was  established  at  0.8 
mg  a.i./  Lg  bwt/day.  The  NOAEL  for 
reprodu  ctive  toxicity  was  established  at 
4.0  mg  i  i./kg  bwt/day  and  the  neonatal 
toxicity  NOAEL  was  established  at  2.5 
mg  a.i./  Lg  bwt/day. 

4.  Sui  chronic  toxicity.  Subchronic 
90— day  eeding  studies  were  conducted 
with  rat  5,  mice,  and  dogs.  In  a  90-day 
feeding  study  in  rats,  the  NOAEL  was 
0.4  mg  1  .i./kg  bwt/day  for  males  emd 
females  based  on  increased  incidence  of 
peripor  al  hepatocellular  vacuolation  in 
the  live  .  In  the  90-day  feeding  study  in 
mice,  tl  e  NOAEL  was  established  at  10 
mg  a.i./  Lg  bwt/day  for  males  and 
females  -  based  on  decreased  body 
weight  i  ind  histopathological  changes  in 
the  live  (both  sexes),  in  the  testis 
(males)  and  the  adrenal  (females)  at  25 
mg  a.i./  i.g  bwt/day.  For  dogs,  the 
NOAEL  was  established  at  0.6  mg  a.i./ 
kg  bwt/  lay  -  based  on  inappetence,  low 
body  w  iight  gain  and  centrilobular 
histopa  hological  changes  in  the  liver  at 
1.2  mg  I. i./kg  bwt/day.  Note  that  the 
liver  va  :uolation  is  considered  an 
adaptiv  3  change.  Increased  vacuolation 
of  the  1  ver  was  not  observed  in  the  52- 
week  clronic  rat  study  or  the  104-week 
rat  onc<  genicity  study.  A  21-day  repeat 
dose  de  rmal  toxicity  study  in  rats  was 
carried  out  at  0,  100,  500,  and  1,000  mg 
a.i./kg  1  wt/day.  The  NOAEL  is  1,000  mg 
a.i./kg  I  wt/day;  a  LOAEL  was  not 
determ  ned. 

5.  Ch  ronic  toxicity.  Chronic  studies 
with  av  iglycine  HCl  were  conducted  on 
rats  to  (  etermine  oncogenic  potential 
and/or  chronic  toxicity  of  the 
compoi  ind.  The  NOAEL  for  the  1-year 
chronic  study  was  0.7  mg  a.i./kg  bwt/ 
day  for  males  and  females  based  on 
decreas  es  in  body  weights,  food 
consun  iption,  testicular  tubular  and 
epithel  al  vacuolation,  and  pancreatic 
acinar  i  :ell  atrophy.  The  rat 

carcinc  genicity  study  with  aviglycine 
HCI  CO  ifirmed  the  substance  has  no 
carcinc  genie  potential.  There  was  no 
evidem  ;e  of  cell  necrosis  that  could  be 
a  prelij  ninary  stage  before  tumor 
genesis ,  and  tftne  of  death  was  similar 
to  cont  'ols.  During  the  2-year 


carcinogenicity  study,  the 
administration  of  aviglycine  HCI  at  7  mg 
a.i./kg  bwt/day  was  associated  with 
body  weight  and  food  consumption 
reductions,  increases  in  the  incidence  of 
adrenal  focal  medullary  cell 
hyperplasia,  testicular  tubular  atrophy, 
and  other  associated  findings  in  the 
testis  and  epididymis,  ocular  cataracts, 
and  pancreatic  lobular/acinar  cell 
atrophy.  The  NOAEL  was  established  at 
0.7  mg  a.i./kg  bwt/day. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Expected  dietary  exposures  firom 
residues  of  aviglycine  HCI  would  occur 
through  apples,  pears,  peaches, 
nectarines,  plums,  and  processed  pome 
and  stone-fruits.  Acute  and  chronic 
dietary  exposure  assessnients  were 
conducted  using  a  Tier  I  approach.  This 
Tier  I  assessment  incorporated; 
tolerance  level  residues  for  all 
commodities;  assumption  of  100%  crop- 
treated  for  all  crops;  default  processing 
factors  and  consumption  data  from  the 
1994  through  1998  U.S.  Department  of 
Agriculture  (USDA)  Continuing  Surveys 
of  Food  Intakes  by  Individuals  (CSFII) 
(USDA).  1994. 1995.  1996.  and  1998). 
Estimates  of  chronic  and  acute  dietary 
exposure  were  calculated  using  Dietary 
Exposure  Evaluation  Module  Food 
Commodity  Intake  Database  (DEEM- 
FCIDTM)  software  (Novigen,  2001).  The 
resulting  exposures  were  compared  to  a 
chronic  reference  dose  (RfD)  of  0.007  mg 
a.i./kg  bwt/day  and  an  acute  NOAEL  of 
1.77  mg  a.i./kg  bwt/day.  The  RfD  is 
based  on  the  NOAEL  of  0.7  mg  a.i./kg 
bwt/day  from  the  rat  chronic  toxicity 
study  (52-week)  and  the  rat 
carcinogenicity  feeding  study  (104- 
week)  with  a  100-fold  uncertainty  factor 
(UF)  to  account  for  intraspecies  and 
interspecies  variations.  The  acute 
NOAEL  is  based  on  the  rat  oral 
developmental  toxicity  study. 

Chronic  dietary  exposure  estimates 
for  the  overall  U.S.  population  and  24 
population  subgroups,  including  infants 
and  children,  are  well  below  the  chronic 
RfD.  Estimated  daily  exposures  from 
tolerance  level  residues  and  a  100% 
crop  treated  assumption  for  all  crops 
were  15.9%  of  the  RfD  or  less  for  all 
populations  examined.  Acute  dietary 
exposure  was  estimated  for  the  overall 
U.S.  population  and  the  population 
subgroups: 

a.  All  infants. 

b.  Nursing  infants. 

c.  Non-nursing  infants. 

d.  Children  1  to  2  years  of  age. 

e.  Adult  20  to  49  years  of  age. 

f.  Females  13  tO  49  years  of  age. 

g.  Adults  50  years  and  older. 
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Estimated  daily  exposures  from 
tolerance  level  residues  (at  the  95'h 
percentile)  and  a  iOO%  crop  treated 
■assumption  for  all  crops  resulted  in 
margins  of  exposure  (MOEs)  greater 
than  430  for  all  population  groups 
examined.  The  results  of  both  the 
chronic  and  acute  dietary  exposure 
analyses  clearly  demonstrate  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  agricultural 
uses  of  aviglycine  HCI. 

ii.  Drinking  water.  Aviglycine  HCI  is 
highly  unlikely  to  contaminate  ground 
water  resoiutes  due  to  its  high  soil 
sorption,  and  short  soil  and  water/ 
sediment  half-lives.  Study  results  show 
that  aviglycine  HCI  is  easily  adsorbed  to 
soils,  principally  onto  clay  particles. 
Half-lives  in  soils  vary  between  1.7  and 
4.7  days.  Water-sediment  studies  have 
shown  that  aviglycine  HCI  will  be 
readily  adsorbed  to  sediment  where  it  is 
mineralized  and  incorporated  into  the 
organic  fraction  of  the  sediment. 
Biodegradation  occurs  in  both  systems. 
The  half-life  of  aviglycine  HCI  in  the 
aqueous  phase  and  total  water/sediment 
system  was  calculated  to  be  1.5  and  4.3 
days  respectively.  An  aviglycine  HCI 
water  concentration  assessment  was 
conducted  using  EPA  first  tier  screening 
models.  FQPA  Index  Reservoir 
Screening  Tool  (FIRST)  was  used  for 
surface  water  concentration  assessment 
and  screening  concentration  in  ground 
water  (SCI-GROW)  was  used  for  ground 
water  assessment.  There  were  no 
estimated  ground  water  concentrations 
according  to  SCI-GROW.  Peak  surface 
water  concentrations  estimated  using 
FIRST  were  1,283  and  the  estimated 
annual  average  was  0.021  part  per 
billion  (ppb),  assuming  87%  crop 
treated.  The  contribution  of  drinking 
water  to  aggregate  risk  is  considered  to 
be  negligible. 

2.  Non-dietary  exposure.  Aviglycine 
HCI  has  no  product  registrations  for 
residential  non-food  uses.  Non- 
occupational, non-dietary  exposure  for 
.aviglycine  HCI  has  thus  been  estimated 
to  be  extremely  small.  Therefore,  the 
potential  for  non-dietary  exposure  is 
insignificant.  The  exposure  from  the 
commercial  use  is  expected  to  be  dermal 
in  natiire.  A  21-day  repeat  dose  dermal 
toxicity  study  resulted  in  no  significant 
treatment  related  effects  at  1,000  mg  a.i./ 
kg  bv»rt/day,  the  highest  dose  tested 
~  (HDT). 

E.  Cumulative  Exposure 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  necessary 
at  this  time  because  there  is  no 
indication  that  toxic  effects  of 
aviglycine  HCI  would  be  cumulative 
with  those  of  any  other  chemical 


compounds.  Aviglycine  HCI  has  a  novel 
mode  of  action  compared  to  other 
ciurently  registered  active  ingredients. 
Therefore,  Valent  BioSciences 
Corporation  believes  it  is  appropriate  to 
consider  only  the  potential  risks  of 
aviglycine  HCI  in  an  aggregate  risk 
assessment. 

F.  Safety  Determination 

1.  U.S.  population.  Aviglycine  HCI  is 
an  amino  acid  which  has  been  generated 
through  a  fermentation  of  a  soil 
microorganism.  Using  the  chronic 
exposure  assumptions  and  the  proposed 
RfD  described  above,  the  dietary 
exposure  to  aviglycine  HCI  for  the  U.S. 
population  was  calculated  to  be  2.2%  of 
the  RfD.  Therefore,  taking  into  account 
the  proposed  uses,  it  can  be  concluded 
with  reasonable  certainty  that  residues 
of  aviglycine  HCI  in  food  and  drinking 
water  will  not  result  in  unacceptable 
levels  of  human  health  risk. 

2.  Infants  and  children.  FFDCA 
section  408  (b)(2)(C)(i)  provides  that 
EPA  shall  apply  an  additional  safety 
factor  for  infants  and  children  to 
account  for  prenatal  and  postnatal 
toxicity  and  the  lack  of  completeness  of 
the  data  base.  Only  when  there  is  no 
indication  of  increased  sensitivity  of 
infants  and  children  and  when  the  data 
base  is  complete,  may  the  extra  safety 
factor  be  removed.  In  the  case  of 
aviglycine  HCI,  the  toxicology  data  base 
is  complete.  There  is  no  indication  of 
increased  sensitivity  in  the  data  base 
overall,  and  specifically,  there  is  no 
indication  of  increased  sensitivity  in  the 
developmental  and  multi-generation 
reproductive  toxicity  studies.  Therefore, 
Valent  BioSciences  Corporation 
concludes  that  there  is  no  need  for  an 
additional  safety  factor  emd  a  safety 
factor  of  100  be  used  for  the  assessment. 
Using  the  chronic  exposure  assumptions 
and  the  proposed  RfD  described  above, 
the  dietary  exposure  to  aviglycine  HCI 
for  non-nursing  infants,  the  most  highly 
exposed  population  subgroup,  was 
calculated  to  be  0.001110  mg  a.i./kg 
bvrt/day  or  15.9%  of  the  RfD.  Daily 
exposiu-e  for  the  overall  U.S.  population 
was  estimated  to  be  0.000153  mg  a.i./kg 
bwt/day.  The  proposed  tolerances  will 
utilize  2.2%  of  the  RfD  for  the  U.S. 
population. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Lifespan,  and  multigenerational 
studies  on  mammals,  and  acute  and 
subchronic  studies  on  aquatic  organisms 
and  wildlife  did  not  reveal  any  definite 
immune  or  endocrine  effects.  An 
immunotoxicity  study  in  rats  at  0,  1.25, 
5,  and  15  mg  a.i./kg  bwt/day  presented 
a  NOAEL  of  5  mg  a.i./kg  bwt/day  based 


on  decreased  primary  antibody  (igM) 
response  to  sheep  red  blood  cells; 
decreased  absolute  and  relative  thymus 
weights;  and  decreased  body  weight, 
food  consumption,  and  food  efficiency 
at  the  high  dose  level.  The  LOAEL  is  15 
mg  a.i./kg  bwt/day.  Any  endocrine 
related  effects  would  have  been  detected 
in  this  definitive  array  of  required  tests. 
The  probability  of  any  such  effect  due 
to  agricultural  uses  of  aviglycine  HCI  is 
considered  negligible. 

H.  Existing  Tolerances 

Time  limited  tolerances  have  been 
established  for  the  residues  of 

aminoethoxyvinylglycine  hydrochloride 
(aviglycine  HCI,  formerly 

aminoethoxyvinylglycine  (AVG))  in  or 
on  the  following  food  commodities: 


Commodity 

Parts  per 
million 

Expiration 
date 

Apple 

0.08 

December 
21,2003 

Pear 

0.08 

Decemtjer 
21,2003 

Temporary  tolerances  have  been 
established  for  the  residues  of 
aminoethoxyvinylglycine  hydrochloride 
(aviglycine  HGl,  formerly 
aminoethoxyvinylglycine  (AVG))  in  or 
on  the  following  food  commodities: 


Commodity 

Parts  per 
million 

Expiration 
date 

Fruit,  stone, 
group  12 

0.170 

December 
21,2003 

/.  International  Tolerances 

There  are  no  codex  maximum  residue 
limits  for  use  of 

aminoethoxj^inylglycine  hydrochloride 
on  apples  or  pears,  stone  fruits,  or  on 
any  other  crop. 
[FR  Doc.  03-28913  Filed  11-18-03;  8:45  am] 

BKUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0325;  Fm.-7329-5] 

Issuance  of  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
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in  accordance  with  the  limitations  in 

the  pennit. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leonard  Cole,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5C12;  e-mail  address: 
cole.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATKm  CONTACT. 

B.  How  Can  I  G«t  Copies  of  This 
.  Document  and  Other  Related 

Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0325.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  aiid 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
^^lectronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 


Although  not  all  docket  materials  may 
be  availa  )le  electronically,  you  may  still 
ar  y  of  the  publicly  available 
ni  aterials  through  the  docket 
identified  in  Unit  I.B.I.  Once  in 
select  "search,"  then  key  in 
priate  docket  ID  number. 


access 

docket 

facility  i 

the 

the  appn i 

lI.EUP 


!  syste  n 


his 


Dated: 
Phil  Huttitn 

Acting  Di  -ectoT. 

Preventicfi 

Program. 

IFR  Doc, 

BILLING 


issued  the  following  EUP: 
EUP-6.  Issuance.  Dow 
ces,  9330  Zionsville  Road, 
is,  IN  46268-1054.  This  EUP 
use  of  the  plant-incorporated 
Bacillus  thuringiensis  Cry  IF 

lAc  (synpro  construct 
insectical  crystal  protein  as 
in  cotton)  on  262.8  acres  of 
evaluate  the  control  of  tobacco 
and/or  other  lepidopteran 
ing.  The  program  is 
only  in  the  States  of 
Arizona,  Arkansas,  California, 
jeorgia,  Louisiana,  and 
The  EUP  is  effective  from 
2003  to  April  11,  2004.  A 
has  been  established  for 
of  the  active  ingredient  in  or  on 


EPA 

68467 
AgroScidn^ 
Indianap  ol 
allows  ti  e 
protectai  it 
(Synpro)  ^Cry 
281/300( 
expresse  i 
cotton  to 
budwon  1 
insect  fe  sd 
authorizi  id 
Alabama , 
Florida. 
Missour . 
April  11 
toleranc( 
residues 
cotton 

Authority:  7  U.S.C.  136c. 

List  of  S  ibjects 

Environmental  protection. 
Experim  3ntal  use  permits. 


vJovember  5,  2003. 


Biopesticides  and  Pollution 
Division.  Office  of  Pesticide 

)3-28573  Filed  11-18-03;  8:45  am] 
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C(DE 


FEDERi  iL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activiti<  s:  Proposed  Collection; 
Comment  Request 

AGENCY J  Federal  Deposit  Insurance 

Corpora  ;ion  (FDIC). 

ACTION:  Notice  and  request  for  comment. 


SUMMARlr:  The  FDIC,  as  part  of  its 
continu  ng  effort  to  reduce  paperwork 
and  res|iondent  burden,  invites  the 
general  jublic  and  other  Federal 
agenciei  to  take  this  opportunity  to 
commei  t  on  proposed  and/or 
continu  ng  information  collections,  as 
require(  by  the  Paperwork  Reduction 
Act  of  1  J95  (44  U.S.C.  chapter  35). 
Current  y.  the  FDIC  is  soliciting 
commei  its  concerning  an  information 
coUectii  )n  currently  titled:  Forms 
Related  to  Outside  Counsel  Services 
Contrac  ing. 


DATES:  Comments  must  be  submitted  on 
or  before  January  20,  2004. 
ADDRESSES:  You  may  submit  comments 
identified  by  the  OMB  control  number, 
by  any  of  the  following  methods: 

•  Agency  Web  Site:  http:// 
n-ww.fdic.gov/regulations/laws/federal/ 
propose.html. 

•  E-mail:  comments@fdic.gov. 
Include  OMB  control  number  in  the 
subject  line  of  the  message. 

•  Mail:  Leneta  Gregorie,  Counsel 
(Consumer  and  Compliance  Unit),  (202) 
898-3719,  Legal  Division,  Room  3062, 
Attention:  Comments/Legal,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 

OMB  desk  officer  for  the  FDIC:  Joseph 
F.  Lackey,  Jr.,  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10236, 
Washington,  DC  20503. 

•  Hand  Delivery/Courier:  Guard 
station  at  the  rear  of  the  1 7th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 

Instructions:  All  submissions  received - 
must  include  the  agency  name  and  OMB 
control  number  for  this  notice. 
Comments  will  be  posted  without 
change  to  http://www.fdic.gov/ 
regulations/laws/federal/propose. html, 
including  any  personal  information 
provided. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leneta  G.  Gregorie,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  revise  the  following  currently 
approved  collection  of  information: 

Title:  Forms  Related  to  Outside 
Counsel  Services.  Contracting. 

OMB  Number:  3064-0122. 

Current  Form  Numbers:  5000/24; 
5000/25;  5000/26;  5000/27;  5000/28; 
5000/29;  5000/31;  5000/32;  5000/33;, 
5000/34;  5000/35;  5000/36;  5200/01. 

Proposed  New  Form  Numbers:  5210/ 
01;  5210/02;  5210/03;  5210/03A;  5210/ 
,   04;  5210/04A;  5210/06;  5210/06(A); 
5210/08;  5210/10;  5210/10(A);  5210/11; 
5210/12;  and  5210/12A. 

Frequency  of  Response:  As  necessary. 

Affected  Public:  Law  firms,  sole 
proprietors,  experts,  and  other  legal 
senjices  support  providers  who  wish  to 
contract  with  or  who  already  are  under 
contract  with  the  FDIC. 

Estimated  Number  of  Respondents: 
4,J78. 

Estimated  Time  per  Response:  2,095 
responses — 1  hour;  1,045  responses — 
.75  hour;  1,238  responses — .50  hour. 

Estimated  Total  Annual  Burden: 
3,498  hours. 

General  Description  of  Collection:  The 
information  collection  ensures  that  law 
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firms,  experts,  and  other  legal  service 
providers  seeking  to  provide  services  to 
the  FDIC  meet  the  eligibility 
requirements  established  by  Congress 
and  facilitates  the  FDIC's  monitoring  of 
performance,  progress  and  payments 
under  the  contracts. 

Current  Action:  There  are  13  forms, 
each  of  which  supports  the  FDIC's 
Outside  Counsel  Program,  currently 
approved  imder  this  information 
collection.  These  13  forms  have  a  total 
annual  burden  of  1,903  hours  based  on 
2,783  responses,  with  the  estimated 
response  time  for  each  form  varying 
between  .5  hour  to  1.0  hour.  The  FDIC 
is  proposing  to  (1)  change  the  title  of  the 
collection  to  "Forms  Relating  to  FDIC 
Outside  Counsel  Services,  Legal 
Support  Services  and  Expert  Services 
Programs'  to  reflect  the  broadened  focus 
of  the  information  collection,  and  (2) 
add  an  additional  14  forms  to  the 
collection,  several  of  which  reflect  the 
need  for  more  specialized  forms  to 
support  the  Outside  Counsel  Program 
and  the  remainder  of  which  will 
support  the  direct  engagement  of 
experts  and  other  legal  service  providers 
by  the  FDIC  Legal  Division.  The  14 
proposed  new  forms  would  add  1,595 
responses,  with  an  estimated  response 
time  of  1.0  hour  each,  for  an  additional 
1,595  hours,  thereby  increasing  the  total 
estimated  annual  burden  to  3,498  hours. 
The  proposed  new  forms  are  as  follows: 
Expert  Invoice  for  Fees  and  Expenses, 
FDIC  Form  5210/01;  Legal  Support 
Services  (LSS)  Provider  Invoice  for  Fees 
and  Expenses,  FDIC  Form  5210/02; 
Agreement  for  Services  (Expert  or  Legal 
Support  Services  (LSS)  Provider) 
Amendment,  FDIC  Form  5210/03; 
Agreement  for  Services  (Expert  or  Legal 
^  Support  Services  (LSS)  Proyider) 
Amendment  (Conf),  FDIC  Form  5210/ 
03A;  Agreement  for  Services  (Expert/ 
Legal  Support  Services  (LSS)  Provider 
Rate  Schedule,  FDIC  Form  5210/04; 
Agreement  for  Services  (Expert/Legal 
Support  Services  (LSS)  Provider  Rate 
Schedule  (Conf),  FDIC  Form  5210/04A; 
Legal  Services  Agreement  (LSA) 
Amendment,  FDIC  Form  5210/06;  Legal 
Services  Agreement  Amendment 
(Continuation  Sheet),  FDIC  Form  5210/ 
06(A);  Expert  Budget,  FDIC  Form  5210/ 
08;  Outside  Counsel  Legal  Services 
Agreement  Rate  Schedule,  FDIC  Form 
5210.10;  Outside  Counsel  Legal  Services 
Agreement  (Conf),  FDIC  Form  5210/ 
lOA;  Legal  Invoice  for  Fees  and 
Expenses,  FDIC  Form  5210/11;  Law 
Firm  Travel  Voucher,  FDIC  Form/12; 
and  Law  Firm  Travel  Voucher,  FDIC 
Form  5210/12A. 


Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 

At  the  end  of  the  comment  poriod,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  in  Washington,  EJC  this  14th  day  of 
November,  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
(PR  Doc.  03-28900  Filed  11-18-03;  8:45  am] 

BILLING  CODE  S714-01-f> 


Parties: 
Board  of  Commissioners  of  the  Port  of 

New  Orleans 
P*0  Ports  Louisiana,'  Inc. 

Synopsis:  The  amendment  amends  the 
lease  to  include  a  larger  acreage  and 
a  roadway  reservation  and  to  permit 
the  lessee  other  similar  rights  of  way 
in  the  facility. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  November  14,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  03-28921  Filed  11-18-03;  8:45  am) 

BILLING  CODE  673(M>1-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  Shipping  Act  of  1984. 
Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  940. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  011665-006. 
Title:  Specialized  Reefer  Shipping 

Association. 
Parties: 

LauritzenCool  AB,  NYK  Reefers  Ltd. 

Seatrade  Group  NV. 
Synopsis:  The  amendment  adds  NYK 

Reefers  Ltd.  as  a  party  to  the 

agreement. 

Agreement  No.:  201026-004. 
Title:  New  Orleans/P&O  Ports  LA 
Terminal  Lease  Agreement. 


FEDERAL  MARITIME  COMMISSION 
[Petition  P8-03] 

Petition  of  Bax  Global  Inc.  for 
Rulemaking;  Reopening  of  Comment 
Period;  Oral  Presentations 

Bax  Global  hic.  ("Petitioner")  has 
petitioned  for  the  issuance  of  a 
rulemaking  pursuant  to  46  CFR  502.51. 
Petitioner  seeks  a  rulemaking  tp  amend 
the  Commission's  regidations  to  permit 
Petitioner  to  enter  into  confidential 
service  contracts  as  "ocean  common 
carriers"  with  their  shipper-clients  for 
the  ocean  transportation  of  cargo.  The 
period  for  the  filing  of  comments  in 
response  to  the  petition  closed  on 
October  10,  2003. 

The  Commission  has  determined  to 
re-open  the  comment  period.  Interested 
persons  are  requested  to  submit  views 
or  arguments  in  reply  to  the  petition,  or 
in  reply  to  comments  already  received, 
no  later  than  January  16,  2004. 
Comments  shall  consist  of  an  original 
and  15  copies,  and  shall  be  directed  to 
the  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001.  It  is  " 
also  requested  that  a  copy  be  submitted 
in  electronic  form  (WordPerfect,  Word 
or  ASCII)  on  diskette,  or  e-mailed  to 
Secretary@fmc.gov. 

The  Commission  has  also  determined 
to  permit  interested  persons  to  make 
oral  presentations  in  this  proceeding.  At 
the  discretion  of  individual 
Commissioners,  interested  persons  may 
request  one-on-one  meetings  at  which 
they  may  make  presentations  describing 
their  views  on  the  petition.  Any  meeting 
or  meetings  shall  be  completed  before 
the  close  of  the  comment  period.  A 
summary  or  transcript  of  each  oral 
presentation  will  be  included  in  the 
record  and  must  be  submitted  to  the 
Secretary  of  the  Commission  within  5 
days  of  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  contact 
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the  Office  of  the  Secretary  to  secure 
contact  names  and  numbers  for 
individual  Commissioners. 
'  The  Commission  has  determined  to 
waive  the  service  requirements  found  at 
46  CFR  502.114(b).  Instead,  copies  of  all 
filed  comments,  and  copies  of 
summaries  or  transcripts  of  oral 
presentations,  may  be  viewed  on  the 
Commission's  web  page  at  http:// 
www.fmc.gov. 

By  the  Commission. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  03-28919  Filed  11-18-03;  8:45  am] 

BHJJNe  CODE  6730-01-P 


FEDERAL  MARmME  COMMISSION 
[P*IWon  P»-03] 

Petition  of  C.H.  Robinson  Worldwide 
Inc.  for  Exemption  Pursuant  to  Section 
16  of  the  Shipping  Act  of  1984  To 
Permit  Negotiation,  Entry  and 
Performance  of  ConfldentiaL  Service 
Contacts;  Reopening  of  Comment 
Period;  Oral  Presentations 

C.H.  Robinson  Worldwide,  Inc. 
("Petitioner")  has  petitioned,  pursuant 
to  section  16  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1715.  and  46  CFR 
502.67,  for  an  exemption  from  the 
Shipping  Act,  to  permit  it  to  negotiate, 
enter  into  and  perform  service  contracts^' 
The  period  for  the  filing  of  comments  in 
response  to  the  petition  closed  on 
October  10,  2003. 

The  Commission  has  determined  to 
re-open  the  comment  period.  Interested 
persons  are  requested  to  submit  views 
or  argvunents  in  reply  to  the  petition,  or 
in  reply  to  comments  already  received, 
no  later  than  January  16,  2004. 
Comments  shall  consist  of  an  original 
and  15  copies,  and  shall  be  directed  to 
the  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20573-0001.  It  is 
also  requested  that  a  copy  be  submitted 
in  electronic  form  (WordPerfect,  Word 
or  ASCII)  on  diskette,  or  e-mailed  to 
Secretary@fmc.gov. 

The  Commission  has  also  determined 
to  permit  interested  persons  to  make 
oral  presentations  in  this  proceeding.  At 
the  discretion  of  individual 
Commissioners,  interested  persons  may 
request  one-on-one  meetings  at  which 
they  may  make  presentations  describing 
their  views  on  the  petition.  Any  meeting 
or  meetings  shall  be  completed  before 
the  close  of  the  comment  period.  A 
summary  or  transcript  of  each  oral 
presentafion  will  be  included  in  the 
record  and  must  be  submitted  to  the 
Secretary  of  the  Commission  within  5 
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meeting.  Persons  wishing  to 
presentations  should  contact 
of  the  Secretary  to  secure 
liames  and  numbers  for 
Commissioners. 
Commission  has  determined  to 
service  requirements  found  at 
.114(b).  Instead,  copies  of  all 
coniments.  and  copies  of 
or  transcripts  of  oral 
presentations,  may  be  viewed  on  the 
Commis!  ion's  Web  page  at  http:// 
www.fmi  .gov. 

By  the  ( lommission. 
Btyant  L.  VanBrakle, 

Secretary 

(FR  Doc.  1 13-28920  Filed  11-18-03;  8:45  am] 

BILUNG  CO  }E  6730-01-P 


FEDER/  L  MARITIME  COMMISSION 
[Petition  f  5-03] 

Petition  bf  the  National  Customs 
Broiters  and  Forwarders  Association 
of  Amer  ca,  Inc.  for  Limited  Exemption 
From  C<  rtain  Tariff  Requirements  of 
the  Ship  aing  Act  of  1984;  Reopening  of 
Commei  it  Period;  Oral  Presentations 

The  N  itional  Customs  Brokers  and 
Forward  3rs  Association  of  America,  Inc. 
("Petitioner")  has  petitioned,  pursuant 
to  Sectic  n  16  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1715,  and  46  CFR 
502.67,   or  an  exemption  from  the 
provisio  is  of  Section  8  and  10  of  the 
Shippin ;  Act  of  1984,  which  require 
non-vesi  el  ocean  common  csirriers 
("NVOC  Cs")  to  establish,  publish, 
maintaii  i  and  enforce  tariffs  setting  forth 
ocean  fr;ight  rates.  Alternatively, 
Petition  tr  requests  that  the  Commission 
considei  a  more  limited  exemption  and 
rulemak  ing  that  would  allow  NVOCCs 
to  estab  ish  "range  rates."  The  period 
for  the  f  ling  of  comments  in  response 
to  the  p(  itition  closed  on  October  10, 
2003. 

The  C  ammission  has  determined  to 
re-open  the  comment  period.  Interested 
persons  are  requested  to  submit  views 
or  argui  lents  in  reply  to  the  petition,  or 
in  reply  to  comments  already  received, 
no  later  than  January  16,  2004. 
Comme  its  shall  consist  of  an  original 
and  15  copies,  and  .shall  be  directed  to 
the  Seci  etary.  Federal  Maritime 
Commi!  sion,  800  North  Capitol  Street, 
NW.,  \^feshington,  DC  20573-0001.  It  is 
also  req  nested  that  a  copy  be  submitted 
in  elect  onic  form  (WordPerfect,  Word 
or  ASCI)  on  diskette,  or  e-mailed  to 
Secreta  y@fmc.gov. 

The  C  ommission  has  also  determined 
to  perm  it  interested  persons  to  make 
oral  pre  sentations  in  this  proceeding.  At 
the  disc  retion  of  individual 


Commissioners,  interested  persons  may 
request  one-on-one  meetings  at  which 
they  may  make  presentations  describing 
their  views  on  the  petition.  Any  meeting 
or  meetings  shall  be  completed  before 
the  close  of  the  comment  period.  A 
summary  or  transcript  of  each  oral     ^ 
presentation  will  be  included  in  the 
record  and  must  be  submitted  to  the 
Secretary  of  the  Commission  within  5 
days  of  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  contact 
the  Office  of  the  Secretary  to  secure 
contact  names  and  numbers  for 
individual  Commissioners. 

The  Commission  has  determined  to 
waive  the  service  requirements  found  at 
46  CFR  502.114(b).  Instead,  copies  of  all 
filed  comments,  and  copies  of 
summaries  or  transcripts  of  oral 
presentations,  may  be  viewed  on  the 
Commission's  Web  page  at  http:// 
www.fmc.gov. 

By  the  Commission. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-28917  Filed  11-18-03;  8:45  am] 

B4LUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 
[Petition  P7-03] 

Petition  of  Ocean  World  Lines,  Inc.,  for 
a  Rulemaidng  To  Amend  and  Expand 
the  Definition  and  Scope  of  "Special 
Contracts"  To  Include  All  Ocean 
Transportation  Intermediaries; 
Reopening  of  Comment  Period;  Oral 
Presentations 

Ocean  World  Lines,  Inc.  ("Petitioner") 
has  petitioned  for  the  issuance  of  a 
rulemaking  pursuant  to  46  CFR  502.51. 
Petitioner  seeks  a  rulemaking  to  address 
and  evaluate  the  impact  of  the 
Commission's  rules  governing  Ocean 
Transportation  Intermediaries  ("OTIs"). 
Specifically,  Petitioner  seeks  a 
rulemaking  that  would  expand  the 
deHnition  and  scope  of  the  term 
"special  contracts"  to  include  all  OTIs 
in  the  same  manner  as  currently  applied 
to  ocean  freight  forwarders  (46  CFR 
515.41(c)).  The  period  for  the  filing  of 
comments  in  response  to  the  petition 
closed  on  October  10,  2003. 

The  Commission  has  determined  to 
re-open  the  comment  period.  Interested 
persons  are  requested  to  submit  views 
or  arguments  in  reply  to  the  petition,  or 
in  reply  to  comments  already  received, 
no-  later  than  January  16,  2004. 
Comments  shall  consist  of  an  original 
and  15  copies,  and  shall  be  directed  to 
the  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001.  It  is 
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also  requested  that  a  copy  be  submitted 
in  electronic  form  (WordPerfect,  Word 
or  ASCII)  on  diskette,  or  e-mailed  to 
Secretary@fmc.gov. 

The  Commission  has  also  determined 
to  permit  interested  persons  to  make 
oral  presentations  in  this  proceeding.  At 
the  discretion  of  individual 
Commissioners,  interested  persons  may 
request  one-on-one  meetings  at  which 
they  may  make  presentations  describing 
their  views  on  the  petition.  Any  meeting 
or  meetings  shall  be  completed  before 
the  close  of  the  comment  period.  A 
summary  or  transcript  of  each  oral 
presentation  will  be  included  in  the 
record  and  must  be  submitted  to  the 
Secretary  of  the  Commission  within  5 
days  of  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  contact 
the  Office  of  the  Secretary  to  secure 
contact  nemies  and  numbers  for 
individual  Commissioners. 

The  Commission  has  determined  to 
waive  the  service  requirements  found  at 
46  CFR  502.114(b).  Instead,  copies  of  all 
filed  comments,  and  copies  of 
summaries  or  transcripts  of  oral 
presentations,  may  be  viewed  on  the 
Cununission's  web  page  at  http:// 
www.fmc.gov. 

By  the  Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  03-28918  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 
[Petition  P3-03] 

Petition  of  United  Parcel  Service,  Inc. 
for  Exemption  Pursuant  to  Section  16 
of  the  Shipping  Act  of  1984  To  Permtt 
Negotiation,  Entry  and  Performance  of 
Service  Contracts;  Reopening  of 
Comment  Period;  Oral  Presentations 

United  Parcel  Service,  Inc. 
("Petitioner")  has  petitioned,  pursuant 
to  Section  16  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1715.  and  46  CFR 
502.67,  for  an  exemption  ft-om  the 
Shipping  Act,  to  permit  it  to  negotiate, 
enter  into  and  perform  service  contracts. 
The  period  for  the  filing  of  comments  in 
response  to  the  petition  closed  on 
October  10.  2003. 

The  Commission  has  determined  to 
re-open  the  comment  period.  Interested 
persons  are  requested  to  submit  views 
or  arguments  in  reply  to  the  petition,  or 
in  reply  to  comments  already  received, 
no  later  than  January  16,  2004. 
Comments  shall  consist  of  an  original 
'  and  15  copies,  and  shall  be  directed  to 
the  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street. 


NW,  Washington,  DC  20573-0001.  It  is 
also  requested  that  a  copy  be  submitted 
in  electronic  form  (WordPerfect,  Word 
or  ASCHlon  diskette,  or  e-mailed  to 
Secretary@fmc.gov. 

The  Commission  has  also  determined 
to  permit  interested  persons  to  make 
oral  presentations  in  this  proceeding.  At 
the  discretion  of  individual 
Commissioners,  interested  persons  may 
request  one-on-one  meetings  at  which 
they  may  make  presentations  describing 
their  views  on  the  petition.  Any  meeting 
or  meetings  shall  be  completed  before 
the  close  of  the  comment  period.  A 
summary  or  transcript  of  each  oral 
presentation  will  be  included  in  the 
record  and  must  be  submitted  to  the 
Secretary  of  the  Commission  within  5 
days  of  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  contact 
the  Office  of  the  Secretary  to  secure 
contact  names  and  numbers  for 
individual  Commissioners. 

The  Commission  has  determined  to 
waive  the  service  requirements  found  at 
46  CFR  502.114(b).  bistead,  copies  of  all 
filed  comments,  and  copies  of 
summaries  or  transcripts  of  oral 
presentations,  may  be  viewed  on  the 
Commission's  Web  page  at  http:// 
www.fmc.gov. 

By  the  Commission. 
Bryant  L.  VanBrakle, 

Secretary. 

(FRDoc.  03-28916  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
ftt)m  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
2003. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri 
63166-2034: 

1 .  Midland  States  Bancorp,  Inc., 
Effingham,  Illinois;  to  acquire  100 
percent  of  Sun  Security  Bank  of 
America,  Ellington,  Missouri. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272:  •       - 

1.  Professional  Capital.  Inc.,  Dallas. 
Texas  aa^Professional  Capital  of 
Delaware,  Inc.,  Wilmington,  Delaware; 
to  become  bank  holding  companies  by 
acquiring  all  of  the  shares  of 
Professional  Bank.  National  Association, 
Dallas,  Texas  (a  de  novo  bank). 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-28847  Filed  11-18-03;  8:45  am) 

aiLIJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Ertgage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Comfsanies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
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otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the'offices  of  the  Board  of  Governors 
not  later  than  December  4,  2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

I.  Carolina  Financial  Corporation, 
Charleston,  South  Carolina;  to  acquire 
certain  assets  and  assume  certain 
liabilities  of  Crescent  Mortgage  Services, 
Inc.,  Atlanta,  Georgia,  and  thereby 
engage  in  extending  credit  and  servicing 
loans,  pursuant  to  section-225,2a(b)(l) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  13,  2003. 
Robert  deV.  FrierstHi, 
Deputy  Secretary  of  the  Board. 
[FR  DOC.D3-28846  Filed  11-18-03;  8:45  am) 
BILLING  CODE  UIO-OI-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAy-7n-03] 

Agency  I  -orms  Undergoing  Paperwork 
Reductifi  n  Act  Review 

The  Ceaters  for  Disease  Control  and 
Preventi(  n  (CDC)  publishes  a  list  of 
informati  on  collection  requests  under 
review  b; '  the  Office  of  Management  and 
Budget  (( )MB)  in  compliance  with  the 
Paperwoi  k  Reduction  Act  (44  U.S.C. 
Chapter  ;  5).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  a1  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executivd  Office  Building,  Room  10235, 
Washingi  on,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Propo^d  Project:  Evaluation  of  the 
Process  Required  to  Effectively  Expand 
the  Natio  lal  Laboratory  System  (NLS)  to 
All  State!  —New— Public  Health 
Practice  I'rogram  Office  (PHPPO), 
Centers  f(  ir  Disease  Control  and 
Preventic  n  (CDC). 

hi  October  2000,  the  Centers  for 
Disease  C  ontrol  and  Prevention  (CDC) 
and  the  /  ssociation  of  Public  Health 
Laboratojies  (APHL)  collaborated  to 
support  demonstration  projects 
designed  |to  test  the  feasibility  of 
strengths  sing  the  relationship  between 
private  clnical  and  public  health 
laboratories  to  more  rapidly  identify  and 
respond  to  emerging  problems  of  public 
health  im  portance.  The  .National 
Laboratoi  y  System  (NLS)  concept  was 
proposed  because  of  concerns  about  the 
potential  pmpact  that  a  lack  of 
integration  among  clinical  and  public 
health  la  loratories  could  have  on  the 
ability  of  the  public  health  system  to 


Respondents 


Sun^  of  State  Public  Healtti  Directors  in  Slates  Without 
Survey  of  Clinical  Laboratory  Directors  in  AlfStates  


Nl  S 


identify  and  carry  out  a  timely  response 
to  foodbome  illnesses,  bioterrorlsm 
incidents  or  other  emerging  diseases. 

NLS  demonstration  projects  are 
funded  in  four  states — Washington, 
Michigan,  Miimesota  and  Nebraska. 

The  NLS  concept  would  promote 
communication  and  collaboration 
between  clinical  laboratories  and  state 
public  health  laboratories  within  their 
states.  CDC  is  now  proposing  to  collect 
data  from  all  state  public  health 
laboratory  directors  and  from  a  sample 
of  clinical  laboratories  in  each  state  to 
determine  thg  interest  within  states  in 
implementing  the  NLS  concept.  Results 
of  the  data  collection  will  be  stratified 
by  state  and  used  to  assist  each  state's 
public  health  laboratory  in  improving 
communication  and  collaboration  with 
the  clinical  laboratories  in  their  state.  As 
more  states  implement  the  systems,  the 
ability  to  respond  to  national 
emergencies  through  individual  state 
systems,  woidd  be  improved. 

The  goals  of  the  data  collection  are: 

•  To  determine  the  barriers  that  must 
be  overcome  to  expand  the  NLS  concept 
in  other  states. 

•  To  determine  the  readiness  of  states 
to  develop  relationships  with  clinical 
laboratories. 

•  To  determine  the  most  effective 
commimication  links  for  sharing 
information  among  state  public  health 
laboratories  and  clinical  laboratories 
within  the  state. 

•  To  imderstand  what  topics  of 
public  health  significance  could  be 
addressed  in  each  state  if 
communication  and  coordination 
between  the  clinical  and  state  public 
health  laboratories  were  improved. 

•  To  determine  the  most  successful 
approach  state  laboratories  should  use 
based  on  the  organizational  structure 
and  climate  of  die  state  health 
department.  The  estimated  annual 
burden  is  325  hours. 


No.  of 
respondents 


50 
600 


No.  of  re- 
sponses per 
respondent 


Avg.  burden 

per  response 

(in  hrs.) 


30/60 
30/60 
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Dated:  November  13,  2003. 
Laura  Yerdon  Martin, 
Acting  Director,  Office  of  the  Executive 
Secretariat,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-28865  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4163-1fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliildren  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for 
Regional  Offices 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (HHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KD,  the  Regional  Offices  of  the 
Administration  for  Children  and 
Families  for:  Region  I,  as  last  amended 
(61  FR  50029-30)  September  24,  1996; 
Region  II.  as  last  amended  (61  FR 
18147-49)  April  24,  1996,  and  (60  FR 
21211-12)  May  1. 1995;  Region  III,  as 
last  amended  (61  FR  68045)  April  26, 
1996;  Region  IV,  as  last  amended  (62  FR 
15897-99)  April  3,  1997;  Region  V,  as 
last  amended  (65  FR  8173-74)  February 
17,  2000;  Region  VI,  as  last  amended  (61 
FR  18147^9)  April  24.  1996.  and  (60 
FR  27315-16)  May  23,  1995;  Region  VII. 
as  last  amended  (61  FR  3937-38) 
February  2, 1996;  Region  VIII,  as  last 
amended  (61  FR  52565-66)  October  8, 
1997;  Region  IX,  as  last  amended  (62  FR 
31610-11)  June  10,  1997;  and  Region  X, 
as  last  amended  (61  FR  68045-47) 
December  26,  1996. 

This  Notice  reflects  the  elimination  of 
the  five-region  "Hub"  structure  and  the 
re-establishment  of  a  ten-region 
organizational  structure. 

pach  Regional  Office  is  headed  by  a 
Regional  Administrator  who  serves  as 
the  principal  senior  official  for  the 
Administration  for  Children  and 
Families  (ACF)  in  providing  executive 
leadership,  direction  and  coordination 
of  ACF  programs,  goals  and  priorities  in 
the  ten  Regional  Offices. 

I.  Chapter  KD  Is  Amended  as  Follows 

A.  Delete  KD.OO  Mission  in  its 
entirety  and  replace  with  the  following: 

KD.OO    Mission.  The  Regional  Offices 
of  the  Administration  for  Children  and 
Families  (ACF)  operate  with  ten 
Regional  Offices  and  are  located  as 
follows:  Region  I  Boston,  MA;  Region  II 
New  York,  NY;  Region.  Ill  Philadelphia. 
PA;  Region  IV  Atlanta.  GA;  Region  V 
Chicago.  IL;  Region  VI  Dallas,  TX; 


Region  VII  Kansas  City,  MO;  Region  VIII 
Denver,  CO;  Region  IX  San  Francisco, 
CA;  and  Region  X  Seattle,  WA. 

Each  Regional  Office  in  its  respective 
region  represents  ACF  to  state,  county, 
city  or  town,  territories,  and  tribal 
governments,  grantees,  and  public  and 
private  local  organizations  in  the 
administration  of  programs  that  assist 
vulnerable  and  dependent  children  and 
families  in  achieving  independence, 
stability,  and  self-reliance.  These 
programs  include:  Child  Support 
Enforcement  (CSE),  Temporary 
Assistance  for  Needy  Families  (TANF), 
Foster  Care  and  Adoption  Assistance. 
Head  Start,  Early  Head  Start,  Child 
Welfare,  Child  Care  and  Development 
Fund,  Child  Abuse  and  Neglect, 
Runaway  and  Homeless  Youth,  and 
Developmental  Disabilities. 

The  ACF  Regional  Offices  oversee  the 
programmatic  and  financial 
management  and  coordination  of  the 
ACF  programs  in  the  regions  and 
provide  guidance  and  assistance  to  the 
various  entities  responsible  for 
administering  these  programs.  They 
monitor  the  programs  to  ensure 
compliance  with  applicable  laws  and 
regulations,  and  adherence  to  program 
and  fiscal  policies  and  procedures.  They 
contribute  to  the  development  of  ACF 
national  policy  based  on  knowledge  of 
implementation  and  services  in  the 
region.  The  ACF  Regional  Offices 
review  and  approve  state  plans  and,  if 
warranted,  submit  recommendations  to 
the  Assistant  Secretary  for  Children  and 
Families  for  state  plan  disapproval. 
They  issue  grant  awards  directly  for 
certain  programs,  and  make 
recommendations  to  approve  and/or 
disapprove  grant  awards  for  other 
programs.  They  advise  the  Assistant 
Secretary  for  Children  and  Families  of 
problems  and  issues  that  may  have 
significant  regional  or  national  impact. 
The  ACF  Regional  Offices  act  as  liaison 
with  the  entities  responsible  for 
administering  the  programs,  other 
Federal  agencies,  and  public  and  private 
local  organizations  serving  children  and 
families.  They  develop  plans  to  meet 
ACF  goals  and  objectives  and  HHS 
initiatives.  They  participate  in  regional 
activities  to  inform  the  public  about 
ACF  programs  in  coordination  with  the 
ACF  Office  of  Public  Affairs  and  the 
Office  of  the  Secretary  at  the  regional 
level. 

II.  Region  I,  Boston  Office  of  ACF 

A.  Delete  KDl.  10    Organization  in  its 
entirety  and  replace  with  the  following: 

KDl.  10  Organization.  The 
Administration  for  Children  and 
Families,  Region  I,  Boston  Office  has  a 


goal-driven  structure  and  is  organized  as 

follows: 

Office  of  the  Regional  Administrator 

(KDIA) 
Goal#l— Family  Self  Sufficiency 
Goal#2— Healthy  Children,  Families  and 

Conununities 
Goal#3 — Financial  Management 

B.  Delete  KDl  .20    Functions, 
Paragraph  A,  in  its  entirety  and  replace 
with  the  following: 

KDl  .20    Functions.  A.  The  Regional 
Office  is  headed  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office  of 
Regional  Operations.  In  addition,  the 
Office  of  the  Regional  Administrator  has 
a  Deputy  Regional  Administrator.  The 
Office  provides  executive  leadership  to 
state,  county,  city,  territorial  and  tribal 
governments,  as  well  as^iublic  and 
private  local  grantees  to  ensure 
effective,  efficient,  results-oriented 
program  and  financial  management.  In 
addition,  the  Regional  Administrator  is 
responsible  for  alerting  the  Assistant 
Secretary  for  Children  and  Families 
through  the  Director,  Office  of  Regional 
Operations  to  issues  that  may  have 
significant  regional  and/or  national 
impact.  ACF's  primar\'  goal  is  to  assist 
vulnerable  and  dependent  children  and 
families  to  achieve  economic 
independence,  stability  and  self- 
reliance.  The  Office  is  responsible  for 
providing  centralized  management  and 
technical  administration  of  ACF 
formula,  block,  entitlement  and 
discretionary  grant  programs  which  are 
designed  to  assist  families  achieve 
economic  independence  and  self- 
sufficiency,  and  to  ensure  that  children 
have  safe,  healthy  and  permanent 
environments  in  which  to  grow.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff, 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
agency  initiatives  are  carried  out. 

In  order  to  ensure  that  agency  goals 
are  accomplished,  the  Office  of  the 
Regional  Administrator  provides 
leadership  to  ^antees  through  a  staff 
organized  around  and  focused  on  ACF 
goals  and  priorities.  ACF  programs  and 
functions  are  grouped  within  offices 
according  to  ACF  goals  and  priorities. 
Each  group  reports  to  a  goal  leader 
charged  with  achieving  measurable 
progress  towards  ACF  goals  and 
priorities,  through  its  work  with  state 
and  local  grantees,  the  public,  other 
Federal  agencies  and  internally  within 
the  Department.  The  Regional  goal 
structure  is  designed  to  allow  ACF  to 
respond  quickly  in  a  dynamic  and 
changing  environment  to  emphasize. 
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focus  on  and  achieve  ACF  and  HHS 
goals  and  priorities. 

The  Office  takes  action  to  approve 
certain  state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
-Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs. 

The  Office  provides  policy  guidance 
to  state,  county,  city  or  town  and  tribal 
governments  and  public  and  private 
organizations  to  assure  consistent  and 
uniform  adherence  to  federal 
requirements  governing  ACF  programs. 
The  Office  provides  technical  assistance 
to  entities  responsible  for  administering 
ACF  programs  to  resolve  identified 
problems,  ensvu'es  that  appropriate 
procedures  and  practices  are  adopted, 
works  with  appropriate  state  and  local 
officials  to  develop  and  implement 
outcome-based  performance  measures 
and  monitors  the  programs  to  ensure 
their  efficiency  and  effectiveness.  It 
ensures  that  these  entities  conform  to 
federal  laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs.  The  Office  also  reviews  cost 
estimates  and  reports  for  ACF  grant 
programs  and  recommends  funding 
levels.  The  Office  performs  systematic 
fiscal  reviews  and  makes 
recommendations  to  the  Regional 
Administrator  to  approve  or  disallow 
costs  under  ACF  grant  programs  and  to 
approve,  defer  or  disallow  claims  for 
federal  financial  participation  in  ACF 
formula  and  entiUement  grant  programs. 
As  applicable,  recommendations  are 
made  on  the  clearance  and  closure  of 
audits  of  state  and  local  grantee 
programs,  paying  particular  attention  to 
financial  management  deficiencies  that 
decrease  the  efficiency  and  effectiveness 
of  the  ACF  programs  and  taking  steps  to 
monitor  the  resolution  of  such 
deficiencies.  The  Office  issues  certain 
grant  awards  based  on  a  review  of 
project  objectives,  budget  projections, 
and  proposed  funding  levels.  The  Office 
establishes  regional  financial 
inanagement  priorities  and  reviews  cost 
allocation  plans,  and  assists  in  the 
review  of  office  atltomation  systems  in 
the  region  and  state  systems  projects  for 
ACF  programs. 

The  Office  provides  leadership  in 
forming  results-oriented,  customer- 
fociised  partnerships  with 
administrators  of  ACF  programs.  The 
Office  is  also  responsible  for  providing 
administration  and  management 
support  for  the  Regional  Office.  The 
Office  is  responsible  for  day-to-day 
operational  management  of  regional 


adminisi  rative  functions,  including 
budget,   lerformance  management, 
procurei  lent,  property  management, 
employes  relations,  human  resource 
developi  fient  activities  and 
commun  ications. 

The  O  fice  represents  ACF  at  the 
regional  evel  in  executive 
commun  ications  within  ACF,  with  the 
HHS  Rej  ional  Director,  other  HHS 
operatin  ;  divisions,  other  Federal 
agencies  and  public  or  private  local 
organiza  ions  representing  children  and 
families. 

III.  Regii  in  II,  New  York  Office  of  ACF 

A.  Dell  (te  KD2.10    Organization^ in  its 
entirety  i  nd  replace  with  the  following: 

KD2.li  r Organization.  The 
Adminis  ration  for  Children  and 
Families  Region  II,  New  York  Office  is 
organizei  I  as  follows; 

Office  of  the  Regional  Administrator 

(KD2A 
Office  of  Management  and  Data  Services 

(KD2B 
Office  of  State  and  Youth  Programs 

(KD2C 
Office  of  Early  Childhood  Programs 

(KD2D 

B.  Deh  te  KD2.20  Functions, 
Paragrap  i  A,  in  its  entirety  and  replace 
with  the  bllowing: 

KD2.2(     Functions.  A.  The  Regional  - 
Office  is  peaded  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office  of 
Regional  Operations.  The  Office  is 
responsil  lie  for  the  Administration  for 
Children  and  Families'  key  national 
goals  anc  priorities.  It  represents  ACF's 
regional  nterests,  concerns,  and 
relationships  within  the  Department 
and  amoi  ig  other  Federal  agencies  and 
focuses  c  n  state  agency  culture  change, 
more  eff«  ctive  partnerships,  and 
improvec  customer  service.  The  Office 
provides  executive  leadership  and 
direction  to  state,  county,  city,  territorial 
and  triba '.  governments,  as  well  as 
public  and  private  local  grantees  to 
ensure  el  fective  and  efficient  program 
and  final  cial  management.  It  ensures 
that  thesi  s  entities  conform  to  federal 
laws,  regilations,  policies  and 
procedui  es  governing  the  programs,  and 
exercises  all  delegated  authorities  and  ' 
responsililities  for  oversight  of  the 
programs.  The  Office  takes  action  to 
approve  certain  state  plans  and  submits 
its  reconimendations  to  the  Assistant 
Secretarv  for  Children  and  Families 
concerniiig  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  jolicy  based  on  regional 
perspect  ves  for  all  ACF  programs.  It 
oversees  ACF  operations  and  the 


management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  carried  out.  The  Office 
alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  It  represents  ACF  at 
the  regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  Federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

Within  the  Office  of  the  Regional 
Administrator,  an  administrative  staff 
directs  the  development  of  regional 
work  plans  related  to  the  overall  ACF 
strategic  plan;  tracks,  monitors  and 
reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives;  and  manages  special  and 
sensitive  projects.  It  serves  as  the  focal 
point  for  public  affairs  and  contacts 
with  the  media,  public  awareness 
activities,  information  dissemination 
and  education  campaigns  in  accordance 
with  the  ACF  Office  of  Public  Affairs 
and  in  conjunction  with  the  HHS 
Regional  Director;  and  assists  the 
Regional  Administrator  in  the 
management  of  cross-cutting  initiatives 
and  activities  among  the  regional 
components. 

C.  Delete  KD2.20  Functions, 
Paragraph  B  in  its  entirety  and  replace 
with  the  following: 

B.  The  Office  of  Management  and 
Data  Services  is  headed  by  an  Assistant 
Regional  Administrator  for  Operations 
who  reports  to  the  Regional 
Administrator.  The  Office  provides  day- 
to-day  support  for  regional 
administrative  and  grants  management 
functions,  and  provides  data 
management  and  statistical  analysis 
support  to  all  Regional  Office        ■ 
components.  Administrative  functions 
include  budget  planning  and  execution, 
facility  management,  employee 
relations,  and  human  resources 
development.  The  Assistant  Regional 
Administrator,  acting  in  the  capacity  of 
Financial/Grants  Management  Officer, 
and  staff  provide  expertise  in  business 
and  other  non-programmatic  areas  of 
grants  administration  and  help  ensure 
that  grantees  fulfill  requirements  of 
laws,  regulations,  and  administrative 
policies.  The  Office  establishes  regional 
financial  management  priorities; 
reviews  cost  allocation  plans;  and 
makes  recommendations  to  the  Regional 
Administrator  to  (1)  approve,  defer  or 
disallow  claims  for  federal  financial 
participation  in  ACF  formula  and 
entitlement  programs  and  (2)  approve  or 
disallow  costs  under  ACF  discretionary 
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grant  programs.  As  applicable,  it  makes 
recommendations  on  the  clearance  and 
closure  of  audits  of  state  and  grantee 
programs,  paying  particular  attention  to 
deficiencies  that  decrease  the  efficiency 
and  effectiveness  of  ACF  programs  and 
taking  steps  to  resolve  such  deficiencies. 

The  Office  represents  the  Regional 
Administrator  on  administrative  and 
grants  management  matters  with  ACF 
central  office,  states,  contractors  and 
grantees.  It  alerts  the  Regional 
Administrator  to  problems  or  issues  that 
havesignificant  implications  for 
functional  areas  under  its  jurisdiction. 

D.  Delete  KD2.20  Functions, 
Paragraph  C,  in  its  entirety  and  replace 
with  the  following: 

C.  The  Office  of  State  and  Youth 
Programs  is  headed  by  an  Assistant 
Regional  Administrator  who  reports  to 
the  Regional  Administrator  and  consists 
of:  Child  Support  Enforcement  Division; 
Self-Sufficiency  Programs  Division;  and 
Youth  and  Family  Services  Division. 

The  Office  is  responsible  for 
providing  centralized  program,  financial 
management  and  technical 
administration  of  certain  ACF  formula, 
entitlement,  block  and  discretionary 
programs,  such  as  Temporary 
Assistance  to  Needy  Families  (TANF), 
Child  Care  Development  Fund.  Child 
Support  Enforcement,  Child  Welfare 
Services,  Family  Preservation  and 
Support,  Foster  Care  and  Adoption 
Assistance,  Child  Abuse  and  Neglect, 
and  Runaway  and  Homeless  Youth. 

The  Office  represents  the  Regional 
Administrator  in  dealing  with  ACF 
central  office,  states  and  grantees  on  all 
program  and  financial  management 
policy  matters  for  programs  under  its 
jurisdiction.  It  alerts  the  Regional 
Administrator  to  problems  or  issues  that 
have  significant  implications  for  the 
programs. 

E.  Delete  KD2.20  Functions, . 
Paragraph  D,  in  its  entirety  and  replace 
with  the  following: 

D.  The  Office  of  Early  Childhood 
Programs  is  headed  by  an  Assistant 
Regional  Administrator  who  reports  to 
the  Regional  Administrator  and  consists 
of:  New  Jersey  and  Caribbean  Division; 
and  New  York  State  Division. 

The  Office  is  responsible  for 
providing  a  centralized  program, 
financial  management  and  technical 
administration  of  certain  ACF  formula, 
entitlement,  and  discretionary 
programs,  such  as  Head  Start  and  Early 
Head  Start  Programs,  and 
Developmental  Disabilities. 

The  Office  represents  the  Regional 
Administrator  in  dealing  with  ACF 
central  office,  states  and  grantees  on  all 
program  and  financial  management 
policy  matters  for  programs  under  its 


jurisdiction.  It  alerts  the  Regional 
Administrator  to  problems  or  issues  that 
have  significant  implications  for  the 
programs. 

IV.  Region  III.  Philadelphia  Office  of 
ACF 

A.  Delete  KD3.10  Organization  in  its 
entirety  and  replace  with  the  following: 

KD3.10    Organization.  The 
Administration  for  Children  and 
Families.  Region  III,  Philadelphia 
Office,  is  organized  as  follows: 
Office  of  the  Regional  Administrator 

(KD3A) 
Office  of  Program  and  Administrative 

Support  (KD3B) 
Office  of  Family  Services  (KD3C) 
Office  of  Child  Development  and 

Developmental  Disabilities  (KD3D) 

B.  Delete  KD3.20    Functions, 
Paragraph  A,  in  its  entirety  and  replace 
with  the  following: 

KD3.20  Functions.  A.  The  Regional 
Office  is  headed  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office  of 
Regional  Operations.  The  Office 
provides  executive  leadership  and 
directives  to  state,  county,  city, 
territorial  and  tribal  governments,  as 
well  as  public  and  private  local  grantees 
to  ensure  effective  and  efficient  program 
and  financial  management.  It  ensures 
that  these  entities  conform  to  federal 
laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs. 

The  Office,  through  its  Grants  Officer, 
establishes  regional  financial 
management  priorities.  The  Office 
provides  cost  allocation  and  financial 
support  to  the  Office  of  Family  Services 
and  the  Office  of  Child  Development 
emd  Developmental  Disabilities.  The 
Office  takes  action  to  approve  certain 
state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval, 
where  applicable.  The  Office 
contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
agency  initiatives  are  carried  out.  The 
Office  alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office  provides 
executive  representation  for  ACF  in 


regional  external  communications  and 
serves  as  ACF  liaison  with  the  HHS 
Regional  Director,  other  HHS  operating 
divisions,  other  federal  agencies,  and 
public  or  private  local  organizations 
representing  children  and  families. 

C.  Delete  KD3.20  Functions. 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  The  Office  of  Program  and 
Administrative  Support  is  headed  by  an 
Assistant  Regional  Administrator  who 
reports  to  the  Regional  Administrator. 
The  Office  assists  the  Regional 
Administrator  in  providing  day-to-day 
support  for  regional  administrative 
functions,  including  budget, 
performance  management,  procurement, 
property  management,  financial 
management,  external  and  internal 
systems,  statistical  analyses,  employee 
relations  and  human  resource 
development  activities. 

The  Office  oversees  the  management 
and  coordination  of  automated  systems 
in  the  region,  and  provides  data 
management  and  statistical  analysis 
support  to  all  Regional  Office 
components.  Data  management 
responsibilities  include  the 
development  of  automated  system 
applications  to  support  euid  enhance 
program,  fiscal,  administrative  and 
quality  control  operations,  and  the 
compilation  and  analysis  of  data  on 
demographic  and  service  trends  that 
assist  in  monitoring  and  oversight 
responsibilities.  Statistical  analysis 
functions  include  the  review  of  state 
and  federal  sampling  procedures.  The 
Office  is  also  responsible  for  the 
development  and  maintenance  of 
internal  software  applications  to 
support  the  operation  of  the  region's 
other  components  and  provides  backup 
to  the  OIS  on-site  Systems 
Administrator.  The  Office  represents  the 
Regional  Administrator  on 
administrative  matters  and  on  internal 
and  state  systems  matters  with  ACF 
central  office,  states,  contractors  and 
grantees.  It  alerts  thejlegional 
Administrator  to  problems  or  issues  that 
have  significant  implications  for 
functional  areas  under  its  jurisdiction. 

D.  Delete  KD3.20  Functions. 
Paragraph  C,  in  its  entirety  and  replace 
with  the  following: 

C.  The  Office  of  Family  Services  is 
headed  by  an  Assistant  Regional 
Administrator  who  reports  to  the 
Regional  Administrator. 

The  Office  is  responsible  for 
providing  centralized  management, 
financial  management  services,  and 
technical  administration  of  ACF 
formula,  block  and  entitlement 
programs  such  as  TANF  (Temporary 
Assistance  to  Needy  Families).  Child 
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Care,  Child  Support  Enforcement  (CSE), 
Foster  Care  and  Adoption  Assistance, 
Child  Welfare,  Child  Abuse  and  Neglect 
and  the  discretionary  Runaway  and 
Homeless  Youth  Program. 

The  Office  provides  policy  guidance 
to  state,  county,  city  or  town  and  tribal 
governments  and  public  and  private 
organizations  to  assure  consistent  and 
uniform  adherence  to  federal 
requirements  governing  formula  and 
entitlement  programs.  State  plans  are 
reviewed  and  recommendations 
concerning  state  plan  approval  or 
disapproval  are  made  to  the  Regional 
Administrator.  The  Office  provides 
technical  assistance  to  entities 
responsible  for  administering  these 
programs  to  resolve  identified  problems, 
ensures  that  appropriate  procedures  and 
practices  are  adopted,  monitors  the 
programs  to  ensure  their  efficiency  and 
effectiveness,  establishes  regional 
financial  management  priorities  and 
reviews  cost  allocation  plans,  and 
monitors  state  systems  projects  for  the 
CSE,  TANF,  Child  Care,  and  Child 
Welfare  programs.  The  Office  provides 
financial  management  services  for  ACF 
formula  and  entitlement  grants  in  the 
region  as  well  as  for  the  Runaway  and 
Homeless  Youth  Program,  which  is  a 
discretionary  grant.  The  Office  issues 
discretionary  grant  awards  based  on  a 
review  of  project  objectives,  budget 
projections,  and  proposed  funding 
levels.  The  Office  also  reviews  cost 
estimates  and  reports  for  ACF 
entitlement  and  formula  grant  programs 
and  recommends  funding  levels.  The 
Office  performs  systematic  fiscal 
reviews  and  makes  recommendations  to 
the  Regional  Administrator  to  approve, 
defer  or  disallow  claims  for  federal 
financial  participation  in  ACF  formula 
and  entitlement  grant  programs.  As 
applicable,  recommendations  are  made 
on  the  clearance  and  closure  of  audits, 
paying  particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  the 
ACF  programs  and  .taking  steps  to 
monitor  the  resolution  of  such 
deficiencies.  The  Office  represents  the  - 
Regional  Administrator  in  dealing  with 
the  ACF  program  offices  on  all  program 
and  financial  policy  matters  under  its 
jurisdiction.  Alerts  or  early  warnings  are 
provided  to  the  Regional  Administrator 
regarding  problems  or  issues  that  may 
have  significant  implications  for  the 
programs.' 

E.  Delete  KD3.20  Functions, 
Paragraph  D,  in  its  entirety  and  replace 
with  the  following: 

D.  The  Office  of  Child  Devefopment 
and  Developmental  Disabilities  is 
headed  by  an  Assistant  Regional 
Administrator  who  reports  to  the 


Regional  Administrator.  The  Office  is 
responsi  )le  for  providing  centralized 
manager  lent,  financial  management 
services,  and  technical  administration  of 
ACF  grai  t  programs  such  as  Head  Start, 
Early  He  id  Start,  and  Developmental 
Disabilit  es  programs. 

In  that  regard,  the  Office  provides 
policy  gi  idance  to  state,  county,  city  or 
town  anc  tribal  governments  and  public 
and  privi  ite  organizations  to  assure 
consistei  t  and  uniform  adherence  to 
federal  n  quirements.  The  Office 
provides  technical  assistance  to  entities 
responsi  tie  for  administering  these 
program;  to  ensure  that  appropriate 
procediUBs  and  practices  are  adopted, 
and  mon  tors  the  programs  to  ensure 
their  effii  :iency  and  effectiveness.  The 
Office  pe  rforms  systematic  fiscal 
reviews;  nakes  recommendations  to  the 
Regional  Administrator  to  approve  or 
disallow  costs  under  ACF  discretionary 
grant  pre  jrams;  and  makes 
recomme  ndations  to  the  Regional 
Adminis'  rator  concerning  state  plan 
approval  or  disapproval,  as  applicable. 
The  Offic  e  issues  discretionary  grant 
awards  b  ised  on  a  review  of  project 
objectives,  budget  projections,  and 
proposec  funding  levels.  As  applicable, 
recomme  ndations  are  made  on  the 
clearance  and  closure  of  audits  of 
grantee  p  rograms,  paying  particular 
attention  to  financial  management 
deficient  ies  that  decrease  the  efficiency 
and  effec  tiveness  of  the  ACF  programs 
and  takir  g  steps  to  monitor  the 
resolutio  i  of  such  deficiencies. 
The  Ofice  represents  the  Regional 
rator  in  dealing  with  ACF 
)ffices  on  all  program  policy 
icial  matters  under  its 
in.  Alerts  or  early  vyamings  are 
I  to  the  Regional  Administrator 
problems  or  issues  that  may 
have  sigr  ificant  implications  on  the 
programs . 

V.  Regioi  1  rV.  Atlanta  Office  of  ACF 

A.  Del(  te  KD4.10  Organization  in  its 
entirety  s  nd  replace  with  the  following: 

KD  4.1 )    Organization.  The 
Adminis  ration  for  Children  and 
Families,  Region  IV,  Atlanta  Office  is 
organize(   as  follows:  - 

Office  of  Ihe  Regional  Administrator 

{KD4A 
Office  of  ihe  Deputy  Regional 

Admir  istrator  (KD4B) 


Adminisi 

program 

and  fin 

jurisdict 

proxadei 

regcurdinj 


Division 

(KD4Bt) 
Division 


af  Community  Programs 


Df  State  Programs  (KD4B2) 
B.  Dek  le  KD4.20    Functions, 


Paragrap 
with  the 


Office  is 


I  A,  in  its  entirety  and  replace 
ollowing: 


KD4.2(  Functions.  A.  The  Regional 


leaded  by  a  Regional 


Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Fiamilies  through-tfie  Director,  Office  of 
Regional  Operations.  The  Office  is 
responsible  for  administration  and 
oversight  of  the  Administration  for 
Children  and  Families'  (ACF)  programs 
and  key  national  goals  and  priorities.  It 
represents  ACF's  regional  interests, 
concerns,  and  relationships  within  the 
Department  and  among  other  Federal 
agencies  and  focuses  on  state  agency 
culture  change,  more  effective 
partnerships,  and  improved  customer 
service  and  results-oriented 
performance  measurement.  The  Office 
provides  executive  leadership  and 
direction  to  state,  county,  city,  and 
tribal  governments,  as  well  as  public 
and  private  local  grantees  to  ensure 
effective  and  efficient  program  and 
financial  management.  It  ensures  that 
these  entities  conform  to  federal  laws, 
regulations,  policies  and  procedures 
governing  the  programs,  and  exercises 
all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs. 

The  Office  takes  action  to  approve 
certain  state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval, 
where  applicable.  The  Office 
contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  ACF  goals 
are  met-and  departmental  and  agency 
initiatives  are  carried  out.  The  Office       * 
alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office  provides 
executive  representation  for  ACF  in 
regional  external  communications,  and 
serves  as  ACF  liaison  with  the  HHS 
Regional  Director,  other  HHS  operating 
divisions,  other  federal  agencies,  and 
public  or  private  local  organizations 
representing  children  and  families. 

Within  the  Office  of  the  Regional 
Administrator  are  a  Special  Initiatives 
Staff  and  an  Administrative  Staff.  The 
Special  Initiatives  staff  is  responsible  for 
providing  leadership,  direction, 
coordination  and  implementation  of 
Administration,  HHS,  and  ACF 
priorities  and  initiatives  in  the  Region. 
The  staff  assists  the  Regional 
Administrator  in  the  promotion  and 
establishment  of  collaborative 
partnerships  of  the  priorities  and 
initiatives  in  every  program  area. 
Additionally,  it  serves  as  focal  point  for 
media  inquiries  and  public  affairs 
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activities  and  liaison  with  the  Office  of 
Community  Services  relative  to  the 
development  of  partnerships  and 
collaborations  around  the  Community 
Services/ Action  Agencies  activities.  The 
Administrative  staff  manages  the 
regional  administrative  functions, 
budget  planning  and  execution  process, 
human  resource  and  staff  development 
activities,  and  technology. 

C.  Delete  KD4.20  Functions, 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  The  Office  of  the  Deputy  Regional 
Administrator  consists  of  the  Deputy 
and  the  Grants  Officers.  The  Deputy 
Regional  Administrator  serves  as  the 
full  deputy  or  "alter  ego"  to  the 
Regional  Administrator,  Administration 
for  Children  and  Families.  The  Deputy 
assists  the  Regional  Administrator  with 
responsibility  for  providing  executive 
direction,  leadership  and  coordination 
to  all  ACF  programs,  financial 
operations  and  related  activities  in  the 
Region.  The  Deputy  has  primary 
responsibility  for  overseeing  day-to-day 
program  operations.  In  the  absence  of 
the  Regional  Administrator,  the  Deputy 
Regional  Administrator  acts  on  all 
matters  within  the  jurisdiction  of  the 
Regional  Administrator,  with  full 
authority. 

The  Grants  Officers,  functioning 
independently  of  all  program  offices, 
provide  program  staff  with  expertise  in 
the  technical  and  other  non- 
programmatic  areas  of  grants 
administration,  and  provide  appropriate 
internal  control  and  checks  and 
balances  to  ensure  financial  integrity  in 
all  phases  of  the  grants  process. 

D.  Delete  KD4.20  Functions, 
Paragraph  C,  in  its  entirety  emd  replace 
with  the  following: 

C.  The  Division  of  Community 
Programs  is  headed  by  a  Director  who 
reports  to  the  Deputy  Regional 
Administrator.  The  Division  consists  of 
three  branches  with  responsibility  for 
ACF.  oversight  and  technical 
administration  of  the  Head  Start  and 
discretionary  grants  funded  directly 
from  ACF  to  community-based  grantees 
in  the  eight  states.  The  Division 
provides  policy  guidance  to  county, 
city,  town  or  tribal  governments  and 
public  and  private  organizations  to 
assure  consistent  compliance  with 
federal  requirements  and  the  adoption 
of  appropriate  policies  and  procedures. 
The  Division  performs  systematic  on- 
site  reviews  of  grantees  to  determine 
compliance  with  applicable  federal 
requirements,  requiring  correction  of 
identified  deficiencies  and,  where 
necessary,  adverse  actions  including 
defunding  of  dysfunctional  grantees. 
The  Division  performs  systematic  fiscal 


reviews,  makes  recommendations  to  the 
Deputy  Regional  Administrator  and 
Regional  Administrator  to  approve  or 
disallow  costs  under  the  ACF 
discretionary  grant  regulations,  and 
makes  recommendations  regarding  grant 
approval  and  disapproval.  The  Division 
issues  discretionary  grant  awards  based 
on  a  review  of  project  objectives,  budget 
projections,  and  proposed  funding 
levels.  The  Division  makes 
recommendations  on  the  clearance  and 
closure  of  grantee  audits,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of 
program  service  delivery  to  customers, 
and  taking  steps  to  monitor  the 
resolution  of  such  deficiencies.  The 
Division  oversees  the  management  and 
coordination  of  the  Head  Start 
automation  systems  such  as  the  Grant 
Application  and  Budget  Instrument 
(GABI)  for  budget  analysis  on  Head  Start 
refunding  applications,  and  to  monitor 
grantee  systems  projects  such  as  the 
Head  Start  Program  Information  Report 
(PIR)  and  the  Head  Start  Management 
Tracking  System.  The  Division 
represents  the  Regional  Administrator 
in  dealing  with  grantees  on  all  matters 
of  program  policy  and  finemcial  matters 
under  its  jurisdiction,  providing  early 
warnings  on  problems  or  issues  that 
may  have  significant  implications  for 
ACF  programs  operated  by  local 
grantees. 

E.  Delete  KD4.20  Functions, 
Paragraph  D,  in  its  entirety  and  replace 
with  the  following: 

D.  The  Division  of  State  Programs  is 
headed  by  a  Director  who  reports  to  the 
Deputy  Regional  Administrator.  The 
Division  consists  of  three  branches 
responsible  for  providing  centralized 
management,  financial  management 
services,  and  technical  administration  of 
ACF  formula,  block  and  entitlement 
programs  including  Temporary 
Assistance  for  Needy  Families  (TANF), 
Child  Care,  Child  Support  Enforcement, 
Foster  Care  and  Adoption  Assistance, 
Child  Welfare,  Family  Preservation  and 
Support  Services,  Child  Abuse  and 
Neglect  and  Developmental  Disabilities. 

The  Division  provides  policy 
guidance  to  state,  county,  city,  town  or 
tribal  governments  and  public  and 
private  organizations  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  ACF 
grants.  State  plans  are  reviewed  and 
recommendations  made  to  the  Regional 
Administrator  concerning  state  plan 
approvals  or  disapprovals.  The  Division 
provides  technical  assistance  to  entities 
responsible  for  administering  ACF 
grants,  resolving  identified  problems 
and  ensuring  adoption  of  appropriate 


procedures  and  practices  that  promote 
policy  compliance  and  program 
efficiency  and  effectiveness.  The 
Division  provides  financial  management 
oversight  for  ACF  grants  under  its 
jiuisdiction;  reviews  cost  allocation 
plans,  program  objectives,  budget 
projections,  cost  estimates,  and  reports. 
The  Division  performs  systematic  fiscal 
reviews  and  makes  recommendations  to 
the  Regional  Administrator  to  approve, 
defer,  or  disallow  claims  for  financial 
participation  in  ACF  grants.  As 
applicable,  the  Division  makes 
recommendations  regarding  the 
clearance  and  closure  of  audits,  paying 
particular  attention  to  finEfncial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  ACF 
programs  and  closely  monitors  the 
resolution  of  such  deficiencies. 

The  Division  represents  the  Regional 
Administrator  in  dealing  with  entities 
receiving  ACF  funding  on  all  matters 
under  its  jurisdiction,  and  in  providing 
early  warnings  of  problems  or  issues 
that  may  have  significant  implications 
for  ACF  programs.  Additionally,  the 
Division  provides  oversight  of  state 
systems  projects  for  ACF  programs  and 
is  focal  point  for  technical  assistance  to 
states  on  the  development  and 
enhancement  of  automated  systems. 

VI.  Region  V,  Chicago  Regional  Office 
of  ACF 

A.  Delete  KD5.10  Organization  in  its 
entirety  and  replace  with  the  following: 

KD5.10    Organization.  The 
Administration  for  Children  and 
Families,  Region  V,  Chicago  Office,  is 
organized  as  follows: 
Office  of  the  Regional  Administrator 

(KD5A) 
Office  of  Family  Self-Sufficiency 

Programs  (KD5C) 
Office  of  Family  and  Child  Development 

Programs  (KD5D) 

B.  Delete  KD5.20     Functions, 
Paragraph  A,  in  its  entirety  and  replace 
with  the  following: 

KD5.20    Fimctions.  A.  The  Regional 
Office  is  headed  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office  of 
Regional  Operations.  In  addition,  the 
Office  of  the  Regional  Administrator  has 
a  Deputy  Regional  Administrator.  The 
Office  is  responsible  for  the 
Administration  for  Children  and 
Families'  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  Department  and  among  other 
Federal  agencies,  and  focuses  on  State 
agency  culture  change,  more  effective 
partnerships,  collaborative  relationships 
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and  improved  customer  service.  The 
Office  provides  executive  leadership 
and  direction  to  state,  county,  city,  and 
tribal  governments,  as  well  as  public 
and  private  local  grantees  to  ensure 
effective  and  efficient  program  and 
financial  management.  It  ensures  that 
these  entities  conform  to  federal  laws, 
regulations,  policies  and  procedures 
governing  the  programs,  and  exercises 
all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs.  The  Office  takes  action  to 
approve  certain  state  plans  and  submits 
its  recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  for  all  ACF  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff  and 
coordinates  the  regional  continuity  of 
operations  plan  (COOP)  in  conjunction 
with  the  Regional  Director,  Regional 
Health  Administrator  and  GSA.  Also, 
the  Office  coordinates  activities  across 
regional  programs;  coordinates  regional 
initiatives  and  operations;  and  assures 
that  goals  and  objectives  are  carried  out. 
The  Office  alerts  the  Assistant  Secretary 
for  Children  and  Families  tojiroblems 
and  ilssues  that  may  have  significant 
regional  or  national  impact.  It  represents 
ACF  at  the  regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families.  The  Deputy  Regional 
Administrator  serves  as  the  full  deputy 
or  "alter  ego"  to  the  Regional 
Administrator,  Administration  for 
Children  and  Families.  The  Deputy 
assists  the  Regional  Administrator  with 
responsibility  for  providing  executive 
direction,  leadership  and  coordination 
to  all  ACF  programs,  financial 
operations  and  related  activities  in  the 
Region.  The  Deputy  has  primary 
responsibility  for  managing  the  day-to- 
day operations.  In  the  absence  of  the 
Regional  Administrator,  the  Deputy  acts 
on  all  matters  within  the  jurisdiction  of 
the  Regional  Administrator  with  full 
authority.  Within  the  Office  of  the 
Regional  Administrator,  are  the 
Management  and  Administrationrand 
Fiscal  Integrity  Teams  along  with  the 
Grants  Officer.  The  Deputy  supervises 
and  directs  the  activities  of  these  teams, 
focusing  on  regional  administrative 
functions,  including  budget  planning 
and  execution,  procurement,  facility 
and  property  management,  financial 
management,  employee  relations, 
human  resources  development, 


performiance  management,  media 
inquiries  and  public  affairs  activities. 

1.  Th(  ( Management  and 
Admini  ;tration  Team  directs  and 
facilitat  ss  the  development  of  regional 
work  pi  ins  related  to  the  overall  ACF 
strategi(  plan;  tracks,  monitors  and 
reports  >n  regional  progress  in  the 
attainmi  snt  of  ACF  national  goals  and 
objectives;  and  coordinates  and  manages 
special  knd  sensitive  projects. 
Additio  lally  it  manages  administrative 
functioi  s,  budget  planning  and 
executic  n  and  human  resource 
develop  nent.  It  serves  as  the  focal  point 
for  publ  c  affairs,  in  accordance  with  the 
ACF  Of  ice  of  Public  Affairs  and  in 
conjunc  :ion  with  the  HHS  Regional 
Directoi ;  and  assists  the  Regional 
Admini  ;trator  in  the  management  of 
cross-cu  tting  initiatives  and  activities 
among  i  sgional  components. 

2.  Tn<  Fiscal  Integrity  Team  is 
respons  ble  for  providing  centralized 
financia   management  and  technical 
adminis  ration  of  certain  ACF  formula, 
discreti(  mary.  entitlement  and  block 
grant  pr  jgrams.  These  programs  include 
Temper  u-y  Assistance  to  Needy 
Familiei  ,  Child  Support,  Child  Welfare 
Services ,  Foster  Care  and  Adoption  - 
Assistar  ce.  Child  Abuse  and  Neglect, 
Develop  mental  Disabilities  and 
Runawa  y  and  Homeless  Youth.  It 
providei  i  expert  grants  management 
Ifichnicj  1  support  to  the  Office  of  Family 
Self-Suf  iciency  and  the  Office  of 
Family  i  nd  Child  Development  to 
resolve  i  lomplex  problems  in  such  areas 
as  cost  a  llocation,  accounting 
principljs,  audit,  deferrals  and 
di^alloM  ances.  It  provides  data 
manage)  nent  support  to  all  Regional 
Office  o  )mponents.    . 

3.  Th<  Grants  Officer,  functioning 
indepen  dently  of  all  program  offices, 
provide  ;  program  staff  with  expertise  in 
the  tech  lical  and  other  non- 

progran  matic  areas  of  grants 
adminis  tration,  and  provides 
appropr  ate  internal  controls  and  checks 
and  bali  nces  to  ensure  financial 
discretii  tnary  grants  integrity  in  all 
phases  <  f  the  grants  process.  The  Grants 
Officer,  in  conjunction  with  the  Fiscal 
Integrity  Team,  provides  guidance  to 
program  offices  on  more  complex 
financia   management  issues.  The 
Grants  C  Ifficer  approves  and  signs  all 
discreti  mary  grants. 

C.  De  Bte  KD5.20  Functions. 
Paragra]  ih  B,  in  its  entirety  and  replace 
with  th(  following: 

B.  Th( !  Office  of  Family  Self- 
Sufficie  icy  Programs  is  headed  by  a 
Directoi  who  reports  to  the  Deputy 
Regiona  Administrator.  The  Office  of 
Family  1  ielf-Sufficiency  represents  the 
Regiona   Administrator  in  dealing  with 


ACF  central  office,  states  and  grantees 
on  all  program  and  financial 
management  policy  matters  for 
programs  under  its  jurisdiction.  It 
provides  guidance  and  direction  to 
States  and  grantees  to  improve  the 
efficiency  and  effectiveness  of  ACF 
programs.  It  alerts  the  Deputy  Regional 
Administrator  to  problems  or  issues  that 
have  significant  implications  for  the 
programs.  The  Office  consists  of  two 
branches  operating  collaboratively 
within  a  Tri-State  team  environment  to 
administer  Child  Support  Enforcement, 
Child  Welfare  Services,  Foster  Care  and 
Adoption  Assistance,  Child  Abuse  and 
Neglect,  Temporary  Assistance  to  Needy 
Families  and  Rvmaway  and  Homeless 
Youth  Programs  for  assigned  states.  The 
two  branches  provide  policy  guidance 
to  states  to  assure  consistent  and 
uniform  adherence  to  federal 
requirements  governing  formula, 
entitlement,  block  and  discretionary       » 
grant  programs.  The  two  Branches  are 
the  Illinois,  Indiana,  Michigan  Branch 
and  the  Minnesota,  Ohio,  Wisconsin 
Branch.  The  Office  also  consists  of  the 
Program  Integration  and  Collaboration 
Team.  The  Program  Integration  and 
Collaboration  Teeun  provides 
administrative  support,  training,  and 
facilitation  of  cross-cutting  program 
initiatives  and  projects. 

D.  Delete  KD5.20  Functions, 
Paragraph  C,  in  its  entirety  and  replace 
with  the  following: 

C.  The  OfGce  of  Family  and  Child 
Development  is  headed  by  a  Director 
who  reports  to  the  Deputy  Regional 
Administrator.  The  Office  is  responsible 
for  providing  centralized  program, 
financial  management  and  technical 
administration  of  certain  AW 
discretionary,  formula  and  block  grant 
programs,  such  as  Head  Start,  Early 
Head  Start,  Developmental  Disabilities 
and  the  Child  Care  and  Development 
Fund.  The  Office  of  Family  and  Child 
Development  represents"  the  Regional 
Administrator  in  dealing  with  ACF 
central  office,  states  and  grantees  on  all 
program  and  financial  management 
policy  matters  for  programs  under  its 
jurisdiction.  It  alerts  the  Deputy 
Regional  Administrator  to  problems  or 
issues  that  have  significant  implications 
for  the  programs. 

The  Office  consists  of  three  branches 
operating  collaboratively  within  a  Bi- 
State  team  environment  to  administer 
Head  Start,  Early  Head  Start  and  Child 
Care  programs  and  a  Program 
Integration  and  Collaboration  Team.  The 
Program  Integration  and  Collaboration 
Team  provides  administrative  support, 
training  and  facilitation  of  cross-cutting 
program  initiatives  and  projects  in 
addition  to  administering  the 
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Developmental  Disabilities  Program. 
The  Head  Start  and  Child  Care  branches 
provide  guidance  to  states  and  grantees 
to  assvire  consistent  and  uniform 
adherence  to  federal  requirements 
governing  discretionary  and  block  grant 
programs.  It  provides  guidance  and 
direction  to  States  and  grantees  to 
improve  the  efficiency  and  effectiveness 
of  ACF  programs.  A  Financial 
Management  Officer  is  located  in  each 
branch  of  the  Office  of  Family  and  Child 
Development  to  provide  expertise  in 
business  and  other  non-programmatic 
areas  of  grants  administration  and  to 
help  ensure  that  grantees  fulfill 
requirements  of  law,  regulations  and 
administrative  policies.  The  Office 
establishes  regional  financial 
management  priorities;  reviews  cost 
allocation  plans,  and  makes 
recommendations  to  the  Regional 
Administrator  to  disallow  costs  tmder 
ACF  discretionary,  formula  and  block 
grant  programs.  The  Office  issues  grant 
awards  based  on  a  review  of  project 
objectives,  budget  projections  and 
proposed  funding  levels.  As  applicable, 
it  makes  recommendations  on  tJie 
clearance  and  closure  of  audits  of  state 
and  grantee  programs,  paying  particular 
attention  to  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  ACF 
programs  and  taking  steps  to  resolve 
such  deficiencies. 

Vn,  Region  VI,  Dallas  Office  of  ACF 

A.  Delete  KD6.10  Organization  in  its 
entirety  and  replace  with  the  following: 

KD6.10    Organization.  The 
Administration  for  Children  and 
Families,  Region  VI,  Dallas  Office,  is 
organized  as  follows: 

Office  of  the  Regioned  Administrator 

{KD6A) 
Office  of  State  and  Tribal  Programs 

(KD6E) 
Office  of  Community  Programs  (KD6F) 

B.  Delete  KD6.20  Fimctions, 
Paragraph  A,  in  its  entirety  and  replace 
with  the  following: 

KD6.20    Functions.  A.  The  Regional 
Office  is  headed  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office  of 
Regional  Operations.  In  addition,  the 
Office  of  the  Regional  Administrator  has 
a  Deputy  Regional  Administrator  and  an 
Associate  Regional  Administrator.  The 
Office  is  responsible  for  the 
Administration  for  Children  and 
Families'  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  Department  and  among  other 
Federal  agencies,  and  focuses  on  State 
agency  culture  change,  more  effective 


partnerships,  collaborative  relationships 
for  outcomes/results,  and  improved, 
quality  customer  service.  The  Office 
provides  executive  leadership  and 
direction  to  state,  county,  city,  territorial 
and  tribal  governments,  as  well  as  to 
other  public  and  private  local  grantees 
to  ensure  effective  and  efficient  program 
and  financial  management.  The  Office 
ensures  that  these  entities  conform  to 
federal  laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs. 

The  Office  takes  action  to  approve 
certain  state  and  tribal  plans,  and 
submits  its  recommendations  to  the 
Assistant  Secretary  for  Children  smd 
Families  concerning  state  plan 
disapproval.  The  Office  contributes  to 
the  development  of  national  policy 
based  on  regional  perspectives  for  all 
ACF  programs.  It  oversees  ACF 
operations  and  the  management  of  ACF 
regional  staff;  coordinates  activities 
across  regional  programs;  coordinates 
regional  initiatives  and  operations;  and 
assures  that  goals  and  objectives  are 
carried  out.  The  Office  alerts  the 
Assistant  Secretary  for  Children  and 
Families  to  problems  and  issues  that 
may  have  significant  regional  or 
'national  impact.  It  represents  ACF  at  the 
regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

The  Deputy  Regional  Administrator 
serves  as  the  full  deputy  or  "alter  ^o" 
to  the  Regional  Administrator, 
Administration  for  Children  and 
Families.  The  Deputy  assists  the 
Regional  Administrator  with 
responsibility  for  providing  executive 
direction,  leadership  and  coordination 
to  all  ACF  programs,  financial 
operations  and  related  activities  in  the 
Region.  The  Deputy  has  primary 
responsibility  for  managing  the  day-to- 
day operations.  In  the  absence  of  the 
Regional  Administrator,  the  Deputy  acts 
on  all  matters  within  the  jurisdiction  of 
the  Regional  Administrator  with  full 
authority. 

Within  the  Office  of  the  Regional 
Administrator  are  the  Grants  Officer. 
Grants  Advisor,  the  Financial 
Management  Resource  Team,  and 
Special  Initiatives  operations  which  are 
under  the  supervision  and  direction  of 
the  Deputy.  The  Grants  Officer  and 
Grants  Advisor,  functioning 
independently  of  all  program  offices, 
provide  program  staff  with  expertise  in 
the  business  and  other  non- 


programmatic  areas  of  grant  award  and    ' 
administration,  and  provide  appropriate 
internal  controls  and  checks  and 
balances  to  ensure  financial  integrity  in 
all  phases  of  the  grants  process.  The 
Grants  Officer,  who  serves  as  the  team 
leader  of  the  Financial  Management 
Resource  Team,  and  the  Grants  Advisor 
provide  guidance  to  program  offices  on 
more  complex  financial  management 
issues.  The  Grants  Officer  approves  and  . 
signs  all  discretionary  grants.  The 
Grants  Advisor  has  the  full  delegated 
grant  authority  and  serves  in  that 
capacity  in  the  absence  of  the  Grants 
Officer. 

The  Financial  Management  Resource 
Team  is  responsible  for  providing 
centralized  financial  management  and 
technical  administration  of  certain  ACF 
discretionary,  entidement,  and  block 
grant  programs.  These  programs  include 
Temporary  Assistance  to  Needy 
Families,  Child  Care  Programs.  Child 
Support  Enforcement,  Child  Welfare 
Services,  Foster  Care  and  Adoption 
Assistance.  Child  Abuse  and  Neglect, 
Developmental  Disabilities,  Head  Start. 
Early  Head  Start  and  Runaway  and 
Homeless  Youth.  It  is  responsible  for 
ensuring  that,  for  grants  under  their 
cognizance,  both  federal  staff  and 
grantees  fulfill  applicable  statutory, 
regulatory,  and  administrative  policy 
requirements.  It  provides  expert  grants 
management  technical  support  to  the 
Office  of  State  and  Tribal  Programs  and 
Office  of  Community  F*rograms  to 
resolve  complex  problems  in  such  areas 
as  cost  allocation,  accounting 
principles,  audit,  deferrals  and 
disallowances. 

The  Associate  Regional  Administrator 
shares  in  the  responsibility  for  executive 
direction,  leadership  and  coordination 
to  all  ACF  programs,  financial 
operations  and  related  activities  in  the   . 
Region.  The  Associate  Regional 
Administrator  has  primary 
responsibility  for  regional 
administrative  operations  and 
management  of  the  region's  technology 
programs  and  operations.  The  Associate 
Regional  Administrator  supervises 
administrative  staff,  assisting  the 
Regional  Administrator  in  providing 
day-to-day  support  for  regional 
administrative  functions,  including 
coordination  of  the  development  of 
regional  work  plans  related  to  the 
overall  ACF  strategic  plan;  tracks, 
monitors  and  reports  on  regional 
progress  in  the  attainment  of  ACF 
national  goals  and  objectives; 
coordinates  and  manages  special  and 
sensitive  projects;  budget  plaiming  and 
execution,  facilities  management 
programs  and  human  resource 
development;  focal  point  for  public 
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affairs,  in  accordance  with  the  ACF 
Office  of  Public  Affairs  and  in 
conjunction  with  the  HHS  Regional 
Director,  manages  cross-cutting 
initiatives  and  activities  among  the 
Regional  comp>onents;  and  provides 
telecommunications  and  data 
management  support  to  all  Regional 
office  components,  including  the 
development  of  automated  applications 
to  support  and  enhance  program,  fiscal 
and  administrative  operations. 

C.  Delete  KD6.20  Functions, 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  The  Office  of  State  and  Tribal 
Programs  is  headed  by  a  Director  who 
reports  to  the  Regional  Administrator. 
The  Office  is  responsible  for  providing 
centralized  management,  financial 
management  services,  and  technical 
administration  of  certain  ACF  formula, 
block  and  entitiement  programs  such  as 
Child  Support  Enforcement  (CSE), 
Temporary  Assistance  for  Needy 
Families  (TANF),  Child  Care  Programs. 
Child  Welfare  Services,  Foster  Care  and 
Adoption  Assistance,  Child  Abuse  and 
Neglect,  Developmental  Disabilities  and 
Tribal  Programs.  The  Office  provides 
policy  guidance  to  state,  county,  city  or 
town  and  tribal  governments,  grantees 
and  public  and  private  organizations  to 
assure  consistent  and  uniform 
adherence  to  federal  requirements 
governing  formula  and  entitlement 
programs.  It  provides  guidance  and 
direction  to  states,  local  and  tribal 
governments  and  grantees  to  improve 
the  efficiency  and  effectiveness  of  ACF 
programs.  State  plans.  Tribal  plans  and 
Tribal  construction  plans  are  reviewed 
and  recommendations  concerning  state 
plan  approval  or  disapproval  are  made 
to  the  Regional  Administrator.  The 
Office  provides  technical  assistance  to 
entities  responsible  for  administering 
these  programs  to  resolve  identified 
problems,  ensuring  that  appropriate 
procedures  and  practices  are  adopted, 
monitoring  the  programs  to  ensure  their 
efficiency  and  effectiveness  and 
establishing  regional  financial 
management  priorities  and  reviewing 
cost  allocation  plans'.  The  Office 
provides  financial  management  services 
for  ACF  entitiement  grants  in  the  region. 
It  also  reviews  costs  estimates  and 
reports  for  ACF  entitiement  grant 
programs  and  recommeiSds  funding 
levels.  The  Office  performs  systematic 
fiscal  reviews  and  makes 
recommendations  to  the  Regional 
Administrator  to  approve,  defer  or 
disallow  claims  for  federal  financial 
participation  in  ACF  entitlement  grant 
programs.  As  applicable, 
recommendations  are  made  on  the 
clearance  and  closure  of  audits  of  state 


program  s.  paying  particular  attention  to 
financia  management  deficiencies  that 
decrease  the  efficiency  and  effectiveness 
of  the  A  ilF  programs  and  taking  steps  to 
monitor  the  resolution  of  such 
deficien  :ies.  The  Office  represents  the 
Regional  Administrator  in  dealing  with 
ACF  program  offices  on  all  program 
policy  aiid  financial  matters  for 
program*  under  its  jurisdiction.  Alerts 
or  early  warnings  are  provided  to  the 
Regional  Administrator  regarding 
problem^  or  issues  that  have  significant 
implicat  onsior  the  programs. 

D.  Del  }te  KD6.20  Functions, 
Paragrap  h  C,  in  its  entirety  and  replace 
with  the  following: 

C.  Thd  Office  of  Community  Programs 
is  heade  1  by  a  Director  who  reports  to 
the  Regii  »nal  Administrator.  The  Office 
is  respoi  sible  for  providing  centralized 
program  financial  management  and 
technica  administration  of  ACF 
discretic  nary  grant  programs  such  as 
Head  Stirt,  Early  Head  Start,  and 
Runaway  and  Homeless'Youth 
program ;.  The  Office  provides  policy 
guidanc(  to  state,  county,  city  or  town 
and  tribi  1  governments  and  public  and 
private  c  rganizations  to  assure 
consistei  it  and  uniform  adherence  to 
federal  r  iquirements.  The  Office 
provides  technical  assistance  to  entities 
responsi  jle  for  administering  these 
program ;  to  ensure  that  the  appropriate 
procedui  es  and  practices  are  adopted, 
and  moE  itoring  the  programs  to  ensure 
their  efficiency  and  effectiveness.  The 
Office  parforms  systematic  fiscal 
reviews  md  makes  recommendations  to 
the  Regii  >nal  Administrator  to  approve 
or  disall  )w  costs  under  ACF 
discretionary  grant  programs.  The  Office 
issues  ce  rtain  discretionary  grant 
awards  I  ased  on  a  review  of  project 
objectivqs,  budget  projects,  and 
proposed  funding  levels.  As  applicable, 
recommendations  are  made  on  the 
clearance  and  closure  of  audits  of 
grantee  programs,  paying  particular 
attention  to  financial  management 
deficiencies  that  decrease  the  efficiency 
and  effe<  tiveness  of  the  ACF  programs 
and  takii  ig  steps  to  monitor  the 
resolutic  n  of  such  deficiencies.  The 
Office  r«)resents  the  Regional 
Administrator  in  dealing  with  ACF 
program  offices  on  all  program  policy 
and  financial  matters  for  programs 
under  its  jurisdiction.  Alerts  or  early 
wamingi  are  provided  to  the  Regional 
Adminis  trator  regarding  problems  or 
issues  th  at  have  significant  implications 
for  the  p  'ograms. 

VII.  Reg  on  VII,  Kansas  City  Office  of 
ACF 

A.  Del  ;te  KD7.10  Organization  in  its 
entirety  ind  replace  with  the  following: 


KD7.10    Oiganization.  The 
Administration  for  Children  and 
Families,  Region  Vn,  Kansas  City  Office, 
is  organized  as  follows: 

Office  of  the  Regional  Administrator 

(KD7A) 
Office  of  State  and  Tribal  Operations 

(KD7E) 
Office  of  Community  Operations  (KD7F) 
Office  of  Program  Support  (KD7G) 

B.  Delete  KD7.20  Functions, 
Paragraph  A,  in  its  entirety  and  replace 
with  the  following: 

KD7.20    Functions.  A.  The  Regional 
Office  is  headed  by  a-Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Office  of 
Regional  Operations.  In.  addition,  the 
Office  of  the  Regional  Administrator  has 
a  Deputy  Regional  Administrator  who 
reports  to  the  Regional  Administrator. 
The  Office  provides  executive 
leadership  and  directives  to  state, 
county,  city,  territorial  and  tribal 
governments,  as  well  as  public  and 
private  local  grantees  to  ensiu-e  effective 
and  efficient  program  and  financial 
management.  It  ensures  that  these 
entities  conform  to  federal  laws, 
regulations,  policies  and  procedures 
governing  the  programs,  and  exercises 
all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs.  The  Office  takes  action  to 
approve  certain  state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations,  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
agency  initiatives  are  carried  out.  The 
Office  alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office 
represents  ACF  at  the  regional  level  in 
executive  communications  within  ACF, 
with  the  HHS  Regional  Director,  other 
HHS  operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

Within  the  Office  of  the  Regional 
Administrator,  administrative  staff 
assists  the  Regional  Administrator  and 
Deputy  Regional  Administrator  in 
providing  day-to-day  support  for 
regional  administrative  functions, 
including  budget,  performance 
management,  procurement,  property 
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management,  employee  relations  and 
himian  resource  development  activities. 

C.  Delete  KD7.20  Functions, 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  The  Office  of  State  and  Tribal 
Operations  is  headed  by  a  Director  who 
reports  to  the  Regional  Administrator. 
The  Office  is  responsible  for  providing 
centralized  management,  financial 
management  services,  and  technical 
administration  of  ACF  formula,  block 
and  entitlement  programs  such  as 
Temporary  Assistance  for  Needy 
Families  (TANF),  Child  Support' 
Enforcement  (CSE),  Child  Care,  Foster 
Care  and  Adoption  Assistance,  Child 
Welfare,  Child  Abuse  and  Neglect  and 
Developmental  Disabilities.  The  Office 
provides  policy  guidance  to  state, 
county,  city  or  town  and  tribal 
governments  and  public  and  private 

-  organizations  to  assure  consistent  and 
uniform  adhereoce  to  federal 
requirements  governing  formula  and 
entitlement  programs.  State  plans  are 
reviewed  and  recommendations 
concerning  state  plan  approval  or 
disapproval  are  made  to  the  Regional 
Administrator.  The  Office  provides 
technical  assistance  to  entities 
responsible  for  administering  these 
programs  to  resolve  identified  problems, 
ensures  that  appropriate  procedures  and 
practices  are  adopted,  monitors  the 
programs  to  ensure  their  efficiency  and 
effectiveness  and  establishes  regional 
financial  management  priorities  and 
reviews  cost  allocation  plans.  The  Office 
provides  financial  management  services 
for  ACF  formula  and  entitlement  grants 
in  the  region.  The  Office  reviews  cost 
estimates  and  reports  for  ACF 
entitlement  and  formula  grant  programs 
and  recommends  funding  levels.  The 
Office  performs  systematic  fiscal 
reviews  and  makes  recommendations  to 
the  Regional  Administrator  to  approve, 
defer  or  disallow  claims  for  federal 
financial  participation  in  ACF  formula 
suid  entitlement  grant  programs.  As 
applicable,  recommendations  are  made 
on  the  clearance  and  closure  of  audits 
of  state  programs.  The  Office  represents 
the  Regional  Administrator  in  dealing 
with  the  ACF  program  offices  on  all 
program  and  financial  policy  matters 
under  its  jurisdiction.  Alerts  or  early 
warnings  are  provided  to  the  Regional 
Administrator  regarding  problems  or 
issues  that  may  have  significant 
implications  for  the  programs. 

D.  Delete  KD7.20  Functions, 
Paragraph  C,  in  its  entirety  and  replace 
with  the  following: 

C.  The  Office  of  Community 
Operations  is  headed  by  a  Director  who 
reports  to  the  Regional  Administrator. 
The  Office  is  responsible  for  providing 


centralized  management,  financial 
management  services,  and  technical 
administration  of  ACF  discretionary 
grant  programs  such  as  Head  Start  and 
Youth  Programs.  The  Office  provides 
policy  guidance  to  state,  county,  city  or 
town  and  tribal  governments  and  public 
and  private  organizations  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements.  The  Office 
provides  technical  assistance  to  entities 
responsible  for  administering  these 
programs  to  ensure  that  appropriate 
procedures  and  practices  are  adopted, 
and  monitors  the  programs  to  ensure 
their  efficiency  and  effectiveness.  The 
Office  performs  systematic  fiscal 
reviews;  and  makes  recommendations  to 
the  Regional  Administrator  to  approve 
or  disallow  costs  under  ACF 
discretionary  grant  programs.  The  Office 
issues  certain  discretionary  grant 
awards  based  on  a  review  of  project 
objectives,  budget  projections,  and 
proposed  funding  levels.  As  applicable, 
recommendations  are  made  on  the 
clearance  and  closure  of  audits  of 
grantee  programs.  The  Office  oversees 
the  management  and  coordination  of 
office  automation  systems  in  the  region 
such  as  the  Grants  Application  Budget 
Instrument  (GABI)  and  the  Grants 
Administration  Tracking  System 
(GATES)  and  monitors  grantee  systems 
projects  such  as  the  Head  Start  Program 
Information  Report  and  the  Head  Start 
Management  Tracking  System.  The 
Office  represents  the  Regional 
Administrator  in  dealing  with  ACF 
program  offices  on  all  program  policy 
and  financial  matters  under  its 
jurisdiction.  Alerts  or  early  warnings  are 
provided  to  the  Regional  Administrator 
regarding  problems  or  issues  that  may 
have  significant  implications  on  the 
programs. 

E.  Delete  KD7.20  Functions, 
Paragraph  D,  in  its  entirety  and  replace 
with  the  following: 

D.  The  Office  of  Program  Support  is 
headed  by  a  Director  who  reports  to  the 
Regional  Administrator.  The  Grants 
Officer  function  is  located  in  the  office 
and  is  responsible  for  providing 
centralized  financial  management 
services  for  all  programs  administered 
by  the  Regional  Office.  The  Office 
provides  cost  allocation  and  audit 
support  to  the  Office  of  State  and  Tribal 
Operations  and  the  Office  of 
Community  Operations.  The  Office 
conducts  analyses  of  state  developments 
related  to  ACF  programs  and  assists 
with  tracking  progress  of  the 
Government  Performance  and  Results 
Act  (GPRA)  outcomes.  The  Office 
provides  technical  support  to  the  Office 
of  State  and  Tribal  Operations  and  the 
Office  of  Community  Operations  on 


special  projects  and  initiatives.  The 
Office  represents  the  Regional 
Administrator  in  dealing  with  ACF 
offices  on  all  program  and  financial 
policy  matters  under  its  jurisdiction.  " 
Alerts  or  early  warnings  are  provided  to 
the  Regional  Administrator  regarding 
problems  or  issues  that  may  have 
significant  implications  for  the 
programs. 

K.  Region  Vm.  Denver  Office  of  ACF 

A.  Delete  KD8.10  Organization  in  its 
entirety  and  replace  with  the  following: 

KD8.10  Organization.  The 
Administration  for  Children  and 
Families,  Region  VUI,  Denver  Office  is 
organized  as  follows: 

Office  of  the  Regional  Administrator 

(KD8A) 
Office  of  Earlv  Childhood  Programs 

(KDBB) 
Office  of  State  and  Tribal  Programs 

(KD8C) 

B.  Delete  KD8.20  Functions, 
.Paragraph  A,  in  its  entirety  and  replace 

with  the  following: 

KD8.20  Functions  A.  The  Regional 
Office  is  headed  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director,  Regional 
Operations.  The  Office  is  responsible  for 
the  Administration  for  Children  and 
Families'  key  national  goals  and 
priorities.  It  represents  ACF's  regional 
interests,  concerns,  and  relationships 
within  the  Department  and  among  other 
Federal  agencies,  and  focuses  on  State 
agency  culture  change,  more  effective 
partnerships,  collaborative  relationships 
which  focus  on  outcomes/results,  and 
improved,  quality  customer  service.  The 
Office  provides  executive  leadership 
and  direction  to  state,  county,  city, 
territorial  and  tribal  governments,  as 
well  as  to  other  public  and  private  local 
grantees  to  ensure  effective  and  efficient 
program  and  financial  management.  The 
Office  ensures  that  these  entities 
conform  to  federal  laws,  regulations, 
policies  and  procedures  governing  the 
programs,  emd  exercises  all  delegated 
authorities  and  responsibilities  for 
oversight  of  the  programs. 

The  Office  takes  action  to  approve 
certain  state  and  tribal  plans  and  tribal 
construction  plans  and  submits  its 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  for  all  ACF  programs.  It 
oversees  ACF  operations  and  the 
management  of  ACF  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
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objectives  are  carried  out.  The  Office 
alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  signiflcant  regional 
or  national  impact.  It  represents  ACF  at 
the  regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal    - 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

An  administrative  and  program 
support  team,  imder  the  leadership  of 
the  Regional  Administrator, -directs  and 
facilitates  development  of  regional  work 
plans  related  to  the  overall  ACF 
strategic  plan,  tracks,  monitors  and 
reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives,  and  coordinates  and  manages 
special  and  sensitive  projects. 
Additionally,  it  manages  regional 
administrative  functions,  budget 
planning  and  execution,  facilities 
management,  and  human  resource 
development.  This  team  serves  as  the 
focal  point  for  regional  public  affairs 
and  assists  the  Regional  Administrator 
in  the  management  of  crosscutting 
initiatives  and  activities  among  the 
regional  components.  In  addition,  the 
Team  provides  internal  systems, 
telecommunications,  and  data 
management  support  to  regional  office 
components. 

Within  the  Office  of  the  Regional 
Administrator,  the  Grants  Officer, 
functioning  independently  of  all 
program  offices,  provides  program  staff 
with  expertise  in  the  busihess  and  other 
non-programmatic  areas  of  grant  award 
and  administration,  and  provides 
appropriate  internal  controls  and  checks 
and  balances  to  ensure  financial 
integrity  in  all  phases  of  the  grants 
process.  The  Grants  Officer  approves 
and  signs  all  grants  and  provides 
guidance  to  program  offices  on  more 
complex  financial  management  issues. 
The  grants  staff  is  responsible  for 
providing  centralized  financial  - 
management  and  technical 
administration  of  certain  ACF 
discretionary,  entitlement,  and  block 
grant  programs.  These  programs  include 
Temporary  Assistance  to  Needy 
Families,  Child  Care  Programs,  Child 
Support  Enforcement,  Child  Welfare 
Services,  Foster  Care  Youth 
Development  Programs,  and  Adoption 
Assistance,  Child  Abuse  and  Neglect, 
Rimaway  and  Homeless  Youth, 
Developmental  Disabilities,  Head  Start 
and  Early  Head  Start.  It  is  responsible 
for  ensuring  that,  for  grants  under  their 
cognizance,  both  federal  staff  and 
grantees  fulfill  applicable  statutory, 
regulatory,  and  administrative  policy 


requirements.  It  provides  expert  grants 
management  technical  support  to  the 
Office  of  Early  Childhood  Programs  and 
the  Office  of  State  and  Tribal  Programs 
to  resoh  e  complex  problems  in  such 
areas  as  cost  allocation,  accounting 
princip]  es,  audit,  deferrals  and 
disallov  ances. 

C.  Delete  KD8.20  Functions, 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  Th*  Office  of  Early  Childhood 
Programs  is  headed  by  a  Deputy 
Regiona  Administrator  who  reports  to 
the  Regi  jnal  Administrator.  The  Office 
is  respoi  isible  for  providing  centralized 
program ,  financial  management  and 
technics  1  administration  of  certain  ACF 
discretii  nary  and  block  grant  programs 
such  as  Head  Start,  Early  Head  Start, 
Runaw^  and  Homeless  Youth, 
Developmental  Disabilities,  and  Child 
Care  Pre  grams.  The  Office  of  Early 
Childho  }d  Programs  represents  the 
Regiona  Administrator  in  dealing  with 
ACF  pre  gram  offices  and  grantees  on  all 
program  and  financial  meuiagement 
policy  n  latters  for  programs  under  its 
jurisdid  ion.  It  alerts  the  Regional 
Adminii  trator  to  problems  or  issues  that 
have  sig  lificant  implications  for  the 
program  s. 

The  G  ffice  administers  the  Head  Start, 
Early  H«  ad  Start,  Runaway  and   ' 
Homelei  s  Youth,  Developmental 
Disabilil  ies,  and  Child  Care  Programs 
and  is  r«  sponsible  for  providing 
centrali!  ed  program,  financial 
manage]  aent  and  technical 
adminis  ration  of  these  programs.  The 
Office  p  ovides  policy  guidance  to  state, 
coimty,  :ity  or  town  and  tribal 
govemn  ents  and  public  and  private 
organiz^ons  to  assure  consistent  and 
uniform,  adherence  to  federal 
requirei4ents.  State  and  Tribal  plans  are 
reviewed  and  recommendations 
concerning  state  plan  approval  or 
disapproval  are  made  to  the  Regional 
Administrator.  The  Office  provides 
technics  assistance  to  entities 
responsible  for  administering  these 
program|s  to  resolve  identified  problems, 
ensuring  that  appropriate  procedures 
and  pra(  tices  are  adopted,  monitoring 
the  prog  rams  to  ensure  their  efficiency 
and  eff^tiveness  and  establishing 
regional,  financial  management  priorities 
and  reviewing  cost  allocation  plans.  The 
Office  provides  financial  management 
services  jfor  ACF  entitlement  ^ants  in 
the  region.  It  also  reviews  costs    - 
estimatas  and  reports  for  ACF 
entitlem  snt  and  formula  grant  programs 
and  recc  mmends  funding  levels.  The 
Office  jjerforms  systematic  fiscal 
reviews  and  makes  recommendations  to 
the  Regi  jnal  Administrator  to  approve 
or  disall  3W  costs  .under  ACF 


discretionary,  entitlement  and  block 
grant  programs.  The  Office  issues  grant 
awards  based  on  a  review  of  project 
objectives,  budget  projections,  and 
proposed  funding  levels.  As  applicable, 
recommendations  are  made  on  the 
clearance  and  closure  of  audits  of 
grantee  programs,  paying  particular 
attention  to  financial  management 
deficiencies  that  decrease  the  efficiency 
and  effectiveness  of  the  ACF  programs 
and  taking  steps  to  monitor  the 
resolution  of  such  deficiencies. 

D.  Delete  KD8.20  Functions, 
Paragraph  C,  in  its  entirety  and  replace 
with  the  following: 

C.  The  Office  of  State  and  Tribal 
Programs  is  headed  by  a  Deputy 
Regional  Administrator  who  reports  to 
the  Regional  Administrator.  The  Office 
is  responsible  for  providing  centralized 
management,  financial  management 
services,  and  technical  administration  of 
certain  ACF  block  and  eotitlement 
programs.  The  Office  represents  the 
Regional  Administrator  in  deeding  with 
ACF  program  offices  on  all  program 
policy  and  financial  matters  for 
programs  under  its  jurisdiction.  It  alerts 
the  Regional  Administrator  to  problems 
or  issues  that  have  significant 
implications  for  the  programs. 

The  Office  administers  the  Child 
Support  Enforcement  (CSE),  Temporary 
Assistance  for  Needy  Families  (TANF), 
Child  Welfare  Services,  Foster  Care  and 
Adoption  Assistance,  Youth 
Development,  and  Child  Abuse  and 
Neglect  programs  and  is  responsible  for 
providing  centralized  program,  financial 
management  and  technical 
administration  of  these  programs.  The 
Office  provides  policy  guidance  to  state, 
county,  city  or  town  and  tribal 
governments,  grantees  and  public  and 
private  organizations  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  formula 
and  entitlement  programs.  It  provides 
guidance  and  direction  to  states,  local 
and  tribal  governments  and  grantees  to 
improve  the  efficiency  and  effectiveness 
of  ACF  programs.  State  and  tribal  plans 
are  reviewed  and  recommendations 
concerning  state  plan  approval  or 
disapproval  are  made  to  the  Regional 
Administrator.  The  Office  provides 
technical  assistance  to  entities 
responsible  for  administering  these 
programs  to  resolve  identified  problems, 
ensuring  that  appropriate  procedures 
and  practices  are  adopted,  monitoring 
the  programs  to  ensure  their  efficiency 
and  effectiveness  and  establishing 
regional  financial  management  priorities 
and  reviewing  cost  allocation  plans.  The 
Office  provides  financial  management 
services  for  ACF  entitlement  grants  in 
the  region.  It  also  reviews  costs 
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estimates  and  reports  for  ACF 
entitlement  grant  programs' and 
recommends  funding  levels.  The  Office 
performs  systematic  fiscal  reviews  and 
makes  recommendations  to  the  Regional 
Administrator  to  approve,  defer  or 
disallow  claims  for  federal  financial 
participation  in  ACF  entitlement  grant 
programs.  As  applicable, 
recommendations  are  made  on  the 
clearance  and  closure  of  audits  of  state 
programs,  paying  particular  attention  to 
financial  management  ideficiencies  that 
decrease  the  efficiency  and  effectiveness 
of  the  ACF  programs  and  taking  steps  to 
monitor  the  resolution  of  such 
deficiencies. 

X.  Region  IX,  San  Francisco  Office  of 
ACF 

A.  Delete  KD9.10  Organization  in  its 
entirety  and  replace  with  the  following: 

KD9.10    Organization.  The 
Administration  for  Children  and 
Families,  Region  IX,  San  Francisco 
Office  is  organized  as  follows: 

Office  of  the  Regional  Administrator 

(KD9A) 
Program  Support  Unit  (KD9B) 
Self-Sufficiency  Unit  (KD9C) 
Children  and  Youth  Development  Unit 

(KD9D) 

B.  Delete  KD9.20  Functions. 
Paragraph.  A,  in  its  entirety  and  replace 
with  the  following: 

KD9.20  Functions.  A.  The  Regional 
Office  is  headed  by  a  Regional 
Administrator  who  reports  to  the 
Assistant  Secretary  for  Children  and 
Families  through  the  Director.  Office  of 
Regional  Operations.  The  Office  is 
responsible  for  the  Administration  for 
Children  and  Families'  (ACF)  key 
national  goals  and  priorities.  It 
represents  ACF's  regional  interests, 
concerns,  and  relationships  within  the 
Department  of  Health  and  Human 
Services  (HHS)  and  among  other  Federal 
agencies,  and  focuses  on  State  agency 
culture  change,  effective  partnerships 
which  focus  on  outcomes/results,  and 
quality  customer  service.  It  provides 
executive  leadership  and  direction  to 
state,  county,  city,  territorial  and  tribal 
governments,  as  well  as  to  other  public 
and  private  local  grantees  to  ensure 
effective  and  efficient  program  and 
financial  management.  The  Office 
ensures  that  these  entities  conform  to 
federal  laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs. 

The  Office  is  responsible  for  approval 
of  certain  state  plans  and  submission  of 
recommendations  to  the  Assistant 
Secretar>'  for  Children  and  Families  for 


state  plan  disapproval.  The  Office 
contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  regional  operations  and 
the  management  of  regional  staff; 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental  and 
•  agency  initiatives  are  carried  out.  The 
Office  alerts  the  Assistant  Secretary  for 
Children  and  Families  to  problems  and 
issues  that  may  have  significant  regional 
or  national  impact.  The  Office 
represents  ACF  at  the  regional  level  in 
executive  communications  within  ACF, 
with  the  HHS  Regional  Director,  other 
HHS  operating  divisions,  other  federal 
agencies,  and  public  or  private 
organizations  representing  children  and 
families. 

C.  Delete  KD9.20  Functions, 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  The  Program  Support  Unit  is 
headed  by  a  manager  who  reports  to  the 
Regional  Administrator.  It  supports  the 
Office  of  the  Regional  Administrator 
and  the  Self-Sufficiency  and  Children 
and  Youlh  Development  Units  and  their 
grantees  in  the  areas  of  quality  concepts 
and  performance  measurement, 
including  the  reengineering  of  work 
processes  and  the  development  of 
computer  applications,  customer 
surveys,  statistical  applications,  and 
performance  measurement  models.  The 
Unit  directs  the  development  of  regional 
work  plans  related  to  the  overall  ACF 
strategic  plan  and  tracks,  monitors  and 
reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives.  It  manages  and/or 
coordinates  special,  sensitive  and/or 
cross-cutting  projects  and  initiatives. 
The  Unit  serves  as  the  focal  point  for 
public  affairs  and  contacts  with  the 
media,  public  awareness  activities, 
information  dissemination  and 
education  campaigns  in  conjunction 
with  the  ACF  Office  of  Public  Affairs 
and  the  HHS  Regional  Director. 

The  Unit  provides  day-to-day  support 
for  regional  administrative  functions, 
oversees  the  management  and 
coordination  of  internal  automated 
systems  in  the  region,  and  provides  data 
management  support  to  all  Regional 
Office  components.  Administrative 
functions  include  budget  formulation 
and  execution,  facility  and  space 
management,  procurement,  and  human    ' 
resources  development  and  training. 
Data  management  responsibilities 
include  the  development  of  automated 
systems  applications  to  support  and 
enhance  program,  fiscal  and 
administrative  operations,  and  the 
compilation  of  data  on  demographic  and 


service  trends  that  assist  in  program 
monitoring  and  technical  assistance 
responsibilities. 

The  Unit  performs  Grants  Officer 
functions,  including  grants  and  fiscal 
oversight  to  ensure  consistent  policy 
appUcation  across  the  Regional  Office 
units.  The  Unit  assures  that  audit 
clearance  and  other  financial 
management  processes  are  implemented 
consistently  and  timely  throughout  the 
Regional  Office.  The  Unit  provides 
expert  grants  management  technical 
support  to  the  Self-Sufficiency  and 
Children  and  Youth  Development  Units 
to  resolve  complex  problems  in  such 
areas  as  cost  allocation,  accounting 
principles,  audit,  deferrals  and 
disallowances.  As  Grants  Officer,  the 
Unit  approves  and  signs  all 
discretionary  grants. 

The  Unit  represents  the  Regional 
Administrator  in  dealing  with  ACF 
offices  on  all  program  and  financial . 
policy  matters  under  its  jurisdiction. 
Early  alerts  are  provided  to  the  Regional 
Administrator  regarding  problems  or 
issues  that  may  have  significant 
implications  for  the  programs. 

D.  Delete  KD9.20  Functions, 
Paragraph  C,  in  its  entirety  and  replace 
with  the  following: 

C.  The  Self-Sumciency  Unit  is  headed 
by  a  manager  who  reports  to  the 
Regional  Administrator.  The  Unit  is 
responsible  for  providing  program  and 
financial  management  services,  and  for 
technical  administration  of  ACF 
formula,  block  and  entitlement  grant 
programs  such  as  Temporary  Assistance 
for  Needy  Families  (TANF),  Child 
Support  Enforcement  (CSE),  Child  Care 
and  Development  Fund,  Foster  Care  and 
Adoption  Assistance,  Child  Welfare, 
Child  Abuse  and  Neglect  and 
Developmental  Disabilities.  The  Unit 
provides  policy  guidance  to  state, 
county,  city,  territorial  and  tribal   . 
governments,  as  well  as  to  other  public 
and  private  organizations  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  formula, 
block  and  entitlement  grant  programs. 
State  plans  are  reviewed  and 
recommendations  concerning  state  plan 
approval  or  disapproval  are  made  to  the 
Regional  Administrator.  The  Unit 
provides  technical  assistance  to  entities 
responsible  for  administering  these 
programs  to  resolve  identified  problems; 
ensures  that  appropriate  procedures  and 
practices  are  adopted;  monitors  the 
programs  to  ensure  their  efficiency  and 
effectiveness;  establishes  regional 
financial  management  priorities; 
reviews  cost  allocation  plans;  and 
provides  technical  assistance  to  and 
monitors  state  systems  projects  for 
designated  ACF  programs. 
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The  Unit  provides  financial 
management  services  for  ACF  formula, 
entitlement,  and  block  grants  in  the 
region.  It  also  reviews  cost  estimates 
and  reports  for  these  grant  programs  and 
recommends  funding  levels.  The  Unit 
performs  systematic  fiscal  reviews  and 
makes  recommendations  to  approve, 
defer  or  disallow  claims  for  federal 
financial  participation  in  ACF  formula, 
entitlement  and  block  grant  programs. 
As  applicable,  recommendations  are 
made  on  the  clearance  and  closure  of 
audits  of  state  programs,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  ACF 
programs  and  to  monitoring  the 
resolution  of  such  deficiencies.  The 
Unit  represents  the  Regional 
Administrator  in  dealing  with  the  ACF 
program  offices  on  all  program  and 
financial  policy  matters  under  its 
jurisdiction.  Early  alerts  are  provided  to 
the  Regional  Administrator  regarding 
problems  or  issues  that  may  have 
significant  implications  for  the 
programs. 

E.  Delete  KD9.20  Functions, 
Paragraph  D,  in  its  entirety  and  replace 
with  the  following: 

D.  The  Children  and  Youth 
Development  Unit  is  headed  by  a 
manager  who  reports  to  the  Regional 
Administrator.  The  Unit  is  responsible 
for  providing  program  and  financial  - 
management  services,  and  for  technical 
administration  of  ACF  discretionary 
grant  programs  such  as  Head  Start  (HS), 
Early  Head  Start  (EHS),  and  Runaway 
and  Homeless  Youth  (RHY).  In  that 
regard,  the  Unit  provides  policy 
guidance  to  public  and  private 
organizations,  as  well  as  to  state, 
county,  city,  territorial  and  tribal 
governments  to  assure  consistent  and 
uniform  adherence  to  federal 
requirements.  The  Unit  provides 
technical  assistance  to  and  coordinates . 
various  training  activities  for  entities 
responsible  for  administering  these 
programs  to  ensure  that  appropriate 
procedures  and  practices  are  adopted, 
and  monitors  the  programs  to  ensure 
their  efficiency  and  effectiveness.  The 
Unit  administers  a  system  of  fiscal 
reviews;  reviews  costs  for  allowability; 
and  makes  recommendations  to 
disallow  costs  under  ACF  discretionary 
grant  programs.  It  issues  certain 
discretionary  grant  awards  based  on  a 
review  of  project  objectives,  budget 
projections,  and  proposed  funding 
levels.  As  applicable,  reconunendations 
are  made  on  the  clearance  and  closiu^e 
of  audits  of  grantee  programs,  paying 
particular  attention  to  financial 
management  deficiencies  that  decrease 
the  efficiency  and  effectiveness  of  the 
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XI.  Regii  m  X,  Seattle  Office  of  ACF 

A.  Del  }te  KDlO.lO  Organization  in  its 
entirety  md  replace  with  the  following: 

KDlO.  10    Organization.  The 
Adminis  (ration  for  Children  and 
Families ,  Region  X,  Seattle  Office,  is 
organize  i  as  follows: 
Managei  lent  Team  (KDXA) 
Service  )eliverv  Teams  (KDXE) 
Support  Teams"(KDXF) 

B.  Del  ;te  KDlO.20  Functions, 
Paragrap  h  A,  in  its  entirety  and  replace 
with  the  following: 

KDlO.  20  Functions.  A.  The 
Managei  lent  Team  is  headed  by  the 
■Regiona  Administrator  who  reports  to 
the  Assii  tant  Secretary  for  Children  and 
Families!  through  the  Director,  Office  of 
Regiona!  Operations.  Also,  the  team  has 
two  Ass  ciate  Regional  Admiiiistrators 
who  rep  )rt  directly  to  the  Regional 
Adminis  trator.  In  addition  to  being  a 
team  me  nber,  the  Regional 
Adminis  trator  is  responsible  for  alerting 
the  Assii  tant  Secretary  for  Children  and 
Families  to  problems  and  issues  that 
may  hav  j  significant  regional  or 
national  impact. 

The  Ti  lam  provides  executive 
leadersh  p  to  state,  county,  city,  and 
tribal  go  'emments,  as  Well  as  public 
and  priv  ite  local  grantees  to  ensure 
effective  efficient,  results-oriented 
program  and  financial  management. 
ACF's  pi  imary  goal  is  to  assist 
vulnerat  le  and  dependent  children  and 
families  lo  achieve  economic 
indepen  lence,  stability,  and  self- 
reliance.  The  Team  partners  with  state, 
local,  an  1  tribal  organizations  to 
promote  adherence  to  federal  laws, 
regulatic  ns,  policies  and  procediures 
govemir  g  the  programs,  and  exercises 
all  deleg  ited  authorities  and 
responsi  nlities  for  oversight  of  the 
program ;.  The  Team  takes  action  to 
approve  certain  state  and  tribal  plans 
and  subi  lits  recommendations  to  the 
Assistan  Secretary  for  Children  and 
Families  concerning  plan  disapproval. 
The  Teai  n  contributes  to  the 
develop!  nent  of  national  policy  based 
on  regioi  lal  perspectives  on  all  ACF 
program  i.  It  oversees  ACF  operations; 
manages  ACF  regional  staff;  coordinates 
activitie!  across  regional  programs;  and 


assures  that  goals  and  objectives  are  met 
and  departmental  and  agency  initiatives 
are  carried  out. 

The  Team  represents  ACF  at  the 
regional  level  in  executive 
communications  within  ACF,  the  HHS 
Regional  Director,  other  HHS  operating 
divisions,  other  federal  agencies.  Tribal 
and  Native  American  Organizations, 
and  public  or  private  local  organizations 
representing  children  and  families. 

In  order  to  ensure  that  agency  goals 
are  accomplished)  the  Management 
Team  provides  leadership  to  grantees 
thro4gh  a  staff  organized  in  Ser\'ice 
Delivery  Teams?»ACF  programs  and 
functions  are  grouped  within  teams 
according  to  current  ACF  programs  and/ 
or  initiatives.  Each  team  is  charged  with 
achieving  measurable  progress  towards 
ACF  goals  through  their  work  with  state, 
local,  and  tribal  grantees,  the  public, 
other  federal  agencies  and  internally 
within  the  Department.  The  regional 
team  structure  is  designed  to  allow  ACF 
to  respond  quickly  in  a  dynamic  and 
changing  environment  to  achieve  ACF 
and  HHS  goals. 

C.  Delete  KDlO.20  Functions, 
Paragraph  B,  in  its  entirety  and  replace 
with  the  following: 

B.  The  Service  Delivery  Teams  (SDTs) 
report  directly  to  the  Management 
Team.  The  SDTs  are  responsible  for 
providing  centralized  management  and 
technical  administration  of  ACF 
formula,  block,  discretionary,  and 
entitlement  grants  and  programs  to 
assist  families  achieve  economic 
independence  and  self-sufficiency,  and 
to  promote  safe,  healthy,  and  permanent 
environments  in  which  children  can 
grow.  The  SDTs  review  and  recommend 
approval  or  disapproval  of  state  and 
tribal  plans  to  the  Management  Team. 
SDTs  recommend  issuance  of  certain 
grant  awards  based  on  a  review  of 
project  objectives,  budget  projections, 
and  proposed  funding  levels. 

The  SDTs  provide  policy  guidance  to 
state,  local,  and  tribal  governments,  and 
public  and  private  organizations  to 
foster  consistent  and  uniform  adherence 
to  federal  requirements  governing 
formula,  block,  and  entitlement 
programs.  The  SDTs  provide  technical 
assistance  to  states,  grantees,  and  tribes 
to  resolve  identified  problems;  ensure 
that  appropriate  procediues  and 
practices  are  adopted;  develop  and 
implement  outcome-based  performance 
measiu-es;  and  to  monitor  the  programs 
to  ensure  their  efficiency  and 
effectiveness. 

The  SDTs  represent  the  Management 
Team  in  dealing  with  the  ACF  program 
offices  on  all  program  and  policy 
matters  under  their  jurisdiction.  Alerts 
or  early  warnings  are  provided  to  the 
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Management  Team  regarding  problems 
or  issues  that  may  have  significant 
imphcations  for  the  programs. 

D.  Delete  KDlO.20  Functions, 
Paragraph  C.  in  its  entirety  and  replace 
with  the  following: 

C.  The  Support  Teams  provide 
administrative  and  management  support 
to  the  Regional  Administrator  and 
Management  Teanu  Members  of  the 
Support  Teams  report  directly  to  the 
Regional  Administrator  or  a  member  of 
the  Management  Team.  Fimctions 
within  the  Team  include  day-to-day 
operational  management  of  regional 
administrative  functions  such  as, 
budget,  performance  management, 
procurement,  property  management, 
employee  relations,  human  resource 
development  activities,  planning  and 
coordination,  and  office  automation 
systems. 

The  Team  includes  experts  in  cash 
assistance  and  supportive  services 
programs  who  serve  as  resources  to  all 
teams  on  issues  which  cross-cut  the 
organization,  such  as  legislative  policy 
updates,  partnership  agreements,  result 
measurements,  policy  guidance,  and 
monitoring  state  systems  projects  for 
ACF  programs. 

Team  members  also  provide 
leadership  in  regional  financial 
management  matters  to  the  Service 
Delivery  Teams  and  the  Management 
Team,  including  reviewing  cost 
estimates  and  reports  for  ACF  grant 
programs,  recommending  funding 
levels,  and  performing  systematic  fiscal 
reviews.  The  Team  approves  grant 
awards  based  on  a  review  of  project 
objectives,  budget  projections,  and 
approved  funding  plans.  It  provides 
funds  accounting  for  discretionary  grant 
programs.  It  establishes  regional 
financial  management  priorities  and 
reviews  cost  allocation  plans. 

Dated:  November  7,  2003. 
Wade  F.  Horn, 

Assistant  Secretary  for  Children  and  Families. 
[PR  Doc.  03-28915  Filed  11-18-03;  8:45  am] 

BILLING  CQDE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0338] 

Food  Latiels,  Packaging,  Restaurants, 
and  Weight  Management;  Public 
Workshop;  Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
amendment  to  the  notice  of  meeting 
entitled  "Food  Labels,  Packaging, 
Restaurants,  and  Weight  Management; 
Public  Workshop."  The  notice 
published  in  the  Federal  Register  of 
October  17,  2003  (68  FR  59795).  The 
amendment  is  being  made  to  reflect  that 
FDA  is  requesting  comments  regarding 
the  workshop.  There  are  no  other 
changes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amber  Jessup,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-726),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301-436-1689.  e-mail: 
amber.jessup@fda.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  17,  2003  (68 
FR  59795),  FDA  announced  that  a 
public  workshop  entitled  "Exploring  the 
Connections  Between  Weight 
Management  and  Food  Labels  and 
Packaging"  would  be'lield  on  November 
20,  2003.  On  page  59795,  in  the  second 
column,  in  the  heading  of  the 
document.  "[Docket  No.  2003N-0338]" 
is  added. 

On  page  59795,  in  the  third  column, 
the  DATES  section  is  amended  to  read  as 
follows: 

DATES:  The  public  workshop  will  be 
held  on  November  20,  2003,  from  8:30 
a.m.  to  6  p.m.  Submit  written  or 
electronic  comments  by  December  12, 
2003. 

On  page  59795,  in  the  third  column, 
immediately  following  the  DATES 
section,  the  ADDRESSES  section  is  added 
to  read  as  follows: 

ADDRESSES:  Submit  written  comments 
on  the  public  workshop  to  the  Division 
of  Dockets  Management  (HFA-305), 
Food  and  Drug  Administration,  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852,  via  e-mail  to 
FDADockets@oc.fda.gov,  or  on  the 
Division  of  Dockets  Management  Web 
site  at  http://www.fda.gov/dockets/ 
ecomments. 

On  page  59796,  in  the  first  column,  at 
the  end  of  the  document,  the  following 
paragraph  is  added: 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 


of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  14.  2003. 
Jefifrey  Shumi, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-28953  Filed  11-17-03;  8:58  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and  Border  Protectkxi 

Performance  Review  Board — 
Appointment  of  Members 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the  U.S. 
Customs  and  Border  Protection 
Performance  Review  Boards  (PRB's)  in 
accordance  with  5  U.S.C.  4314(c)(4). 
The  purpose  of  the  PRB's  is  to  review 
performance  appraj^sals  for  senior 
executives  and  to  make 
recommendations  to  the  appointing 
authority  regarding  proposed 
performance  ratings,  bonuses,  and  other 
related  personnel  actions. 
EFFECTIVE  DATE:  November  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Smith.  Assistant 
Commissioner,  Human  Resources 
Management,  U.S.  Customs  and  Border 
Protection,  1300  Pennsylvania  Avenue, 
NW.,  Room  2.4-A,  Washington,  DC 
20229,  Telephone  (202)  927-1250. 

Background:  There  are  two  PRB's  in 
U.S.  Customs  and  Border  Protection. 

Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  and 
proposed  related  personnel  actions  for 
senior  executives  who  report  directly  to 
the  Deputy  Commissioner  or  the 
Commissioner  of  Customs  and  Border 
Protection.  The  members  are: 

Kay  Frances  Dolan,  Director, 
Departmental  Human  Resources  Policy, 
Department  of  Homeland  Security. 

John  Dooher,  Senior  Assistant 
Director,  Washington  Office,  Federal 
Law  Enforcement  Training  Center, 
Department  of  the  Treasury. 

Carla  F.  Kidwell,  Associate  Director 
for  Technology,  Bureau  of  Engraving 
and  Printing,  Department  of  the 
Treasury. 

Kenneth  R.  Papaj,  Deputy 
Commissioner,  Financial  Management 
Service,  Department  of  the  Treasury. 

Richard  Williams,  Director,  Program 
Analysis  and  Evaluation,  Department  of 
Homeland  Seciuity. 
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Performance  Review  Board  2 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  and 
proposed  related  personnel  actions  for 
all  senior  executives  except  those  who 
report  directly  to  the  Deputy 
Commissioner  or  the  Commissioner  of 
U.S.  Customs  and  Border  Protection. 
The  members  are: 
Assistant  Commissioners: 

Jayson  P.  Ahem,  Field  Operations. 

Marjorie  L.  Budd,  Training  and 
Development. 

Gustavo  DeLaVina,  Border  Patrol. 

William  A.  Keefer.  Internal  Affairs. 

Dennis  H.  Murphy,  Public  Affairs. 

John  E.  Eichelberger,  Finance/CFO. 

Michael  T.  Schmitz,  Regulations  and 
Rulings. 

Robert  M.  Smith,  Human  Resources 
Management. 

Deborah  J.  Spero,  Strategic  Trade. 

Dated:  November  13,  2003. 
Robert  C.  Bonner, 

-  Commissioner. 
(PR  Doc.  03-28809  Filed  11-18-03;  8:45  am] 

BILLING  COOE  4S20-02-P  .' 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Recordation  of  Trade  Name: 
"DtSPALCA" 

action:  Notice  of  application  for 
recordation  of  trade  name. 


SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5,  1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "DISPALCA". 
The  trade  name  is  owned  by  Caribbean 
Imports,  Inc.,  a  Florida  corporation. 

The  application  states  that  the  trade 
name  "Dispalca"  is  used  in  connection 
with  the  advertising  and  sale  of  pre- 
packaged seafood  products  in  the 
United  States,  which  are  manufactured 
in  Venezuela  and  Colombia  and 
imported  from  South  America  and  the 
Caribbean. 

The  applicant  states  that  the  only 
foreign  entity  entitled  to  use  the 
"DISPALCA"  trade  name  within  the 
United  States  is  Dispaka,  located  at 
Avenida  17,  Los  Haticos,  Maracaibo, 
Venezuela.  The  company's  use  of  the 
trade  name  is  purportedly  limited  to 
packaging  and  shipping  products  to 
Caribbean  Imports,  Inc.  The  applicant 
also  states  that  the  trade  name 
"DISPALCA"  is  solely  and  exclusively 
used  by  Caribbean  Imports,  Inc. 


Befor  i  final  action  is  taken-on  the 
applica  ion,  consideration  will  be  give 
to  any  relevant  data,  views,  or 
argume  its,  submitted  in  writing,  by  any 
person  n  opposition  to  the  recordation 
of  this  t  rade  name.  Notice  of  the  action 
taken  o:  i  the  application  for  recordation 
of  this  t  rade  name  will  be  published  in 
the  Fed  !ral  Register. 
DATES:  I  Comments  must  be  received  or 
on  befo  -e  January  20,  2004. 
ADORES  >ES:  Written  comments  should 
be  addr  ;ssed  to  U.S.  Customs  and 
Border  Protection,  Attention:  Office  of 
Regulat  ons  &  Rulings,  Intellectual 
Propert  r  Rights  Branch,  1300 
Pennsy  vania  Avenue,  NW.,  (Mint' 
Annex)!  Washington,  DC  20229. 
FOR  FUrTTHER  INFORMATION  CONTACT:  La 
Verne  Watkins,  Intellectual  Property 
Rights  f  ranch  at  (202)  572-8710. 


Dated 


November  11,2003. 


George  1  rederick  McCray, 

Chief,  In  lellectual  Property  Rights  Branch. 
(FR  Doc.  03-28808  Filed  11-18-03;  8:45  am] 


BILUNG  C  )DE  4820-02-P 


DEPAR  TMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4665-N-13] 

Upcoming  Meeting  of  the 
Manufaptured  Housing  Consensus 
Comml 


Office  of  the  Assistant 

'  for  Housing-Federal  Housing 


AGENC 

Secreti 

Commiisioner,  HUD. 

ACTION:  Notice  of  upcoming  meeting. 


SUMMAF  Y 


This  notice  sets  forth  the 
schedu  e  aiid  proposed  agenda  of  an 
upcomi  ng  meeting  of  the  Manufactured 
Consensus  Committee  (the 
tee).  The  meeting  is  open  to  the 
<  nd  the  site  is  accessible  to 
als  with  disabilities, 
"he  meetings  will  be  held  on 
December  9,  2003,  from  8  a.m. 
Wednesday,  December  10, 
8  a.m.  to  5  p.m.,  and 
V,  December  11,  2003,  8  a.m.  to 


Housin ; 

Commi 

public 

individii 

DATES 

Tuesda  r 

to  5  p 

2003, 

Thurs 

12  nooi 

ADORES  >ES 


.ni 
ft  Dm 
sdi 


at  the 

50  East 

teleph 

FOR  FUrtTHER 

Willian 


in; 


Housi 

Assistant 

Affairs 


:  These  meetings  will  be  held 
V  'yndham  Phoenix-Downtown, 
Adams  Street,  Phoenix,  Arizona, 
(602) 333-0000. 


one 


INFORMATION  CONTACT: 

W.  Matchneer  III. 

Administrator,  Office  of  Manufactured 
Programs,  Office  of  Deputy 
t  Secretary'  for  Regulatory 
md  Manufactured  Housing, 

Depart!  lent  of  Housing  and  Urban 

Develo]  tment,  451  7th  Street,  SW.. 

Washii^ton.  DC  20410,  telephone  (202) 


708-6409  (this  is  not  a  toll-free 
number).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  provided  in  accordance 
with  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  under 
section  604(a)(3)  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974,  42 
U.S.C.  4503(a)(3).  The  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Secretary  to 
adopt,  revise,  and  interpret 
manufactured  housing  construction  and 
safety  standards  and  procedural  and 
enforcement  regulations,  and  with 
developing  proposed  model  installation 
standards. 

Tentative  Agenda 

A.  Welcome  and  Opening  Remarks 

B.  Subcommittee  meetings 

C.  Visit  to  Cavco  Dufango  Plant 

D.  Public  Testimony 

E.  Full  Committee  meeting 

F.  Reports  to  Full  Committee  and 
actions 

G.  Adjournment 

Dated:  November  7,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  03-28832  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-00-1 020-24] 

Mojave  Southern  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Location  and  Time 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  location  and 
time  for  theMojave  Southern  Great 
Basin  Resource  Advisory  Council 
(Nevada). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Mojave 
Southern  Great  Basin  Resource 
Advisory  Council  (RAC),  Nevada,  will 
be  held  as  indicated  below.  Topics  for 
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discussion  will  include  manager's 
reports  of  field  office  activities;  an 
update  on  the  Southern  Nevada  Public 
Land  Management  Act  of  1998;  and 
other  topics  the  council  may  raise. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written  and/or 
oral  comments  to  the  council. 
Individuals  who  need  special  assistance 
such  a^  sign  language  interpretation  or 
other  reasonable  accommodations 
should  contact  Phillip  Guerrero  at  (702) 
515-5046. 

DATE  AND  TIME:  The  RAC  will  meet  on 
December  4  and  5,  2003.  in  the  BLM's 
Las  Vegas  Field  Office;  on  March  25  and 
26,  2004  also  in  the  BLM's  Las  Vegas 
Field  Office;  June  9.  10  and  11,  2004.  in 
the  BLM's  Ely  Field  Office;  and  August 
19  and  20,  2004,  in  the  BLM's  Tonopah 
Field  Station.  The  meetings  are  from  8 
a.m.  to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  L.  Guerrero.  Public  Affairs 
Officer,  BLM  Las  Vegas  Field  Office, 
4701  North  Torrey  Pines  Drive,  Las 
Vegas,  NV  89130-2301,  or  by  phone  at 
(702) 515-5046. 

Dated:  November  12,  2003. 
Phillip  L.  Guerrero, 

Public  Affairs  Officer.  Las  Vegas  Field  Office. 
[PR  Doc.  03-28863  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection;      ^ 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0051). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  MMS  is  inviting  comments  on  a 
collection  of  information  that  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  information  collection 
request  (ICR)  concerns  the  paperwork 
requirements  in  the  regulations  under 
"30  CFR  250,  Subpart  L,  Oil  and  Gas 
Production  Measurement,  Surface 
Commingling,  and  Security." 
DATE:  Submit  written  comments  by 
January  20,  2004. 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 


Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817.  If  you  wish  to  e- 
mail  comments,  the  address  is: 
rules.comments@mms.gov.  Reference 
"Information  Collection  1010-0051"  in 
your  e-mail  subject  line  and  mark  your 
message  for  return  receipt.  Include  your 
name  and  return  address  in  your 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Bajusz,  Rules  Processing  Team  at 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  regulations  that  require  the 
subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  L,  Oil  and 
Gas  Production  Measurement.  Surface 
Commingling,  and  Security. 

OMB  Control  Number:  1010-0051. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act.  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regulations  apply 
to  all  operations  conducted  under  a 
lease.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  that 
is  consistenfwith  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

The  Federal  Oil  and  Gas  Rovalty 
Management  Act  of  1982  (30  U.S.C. 
1701,  et  seq.)  at  section  1712(b)(2) 
prescribes  that  an  operator  will 
"develop  and  comply  \yith  such 
minimum  site  security  measures  as  the 
Secretary  deems  appropriate,  to  protect 
oil  or  gas  produced  or  stored  on  a  leas& 
^ite  or  on  the  Outer  Continental  Shelf 
firom  theft."  These  authorities  and 
responsibilities  are  among  those 
delegated  to  MMS  under  which 
regulations  are  issued  to  govern  oil  and 
gas  and  sulphur  operations  in  the  OCS. 
This  information  collection  request 
addresses  the  regulations  at  30  CFR  part 
250,  subpart  L,  Oil  and  Gas  Production 
Measurement,  Surface  Commingling, 
and  Security,  and  the  associated 
supplementary  notices  to  lessees  and 


operators  intended  to  provide 
clarification,  description,  or  explanation 
of  these  regulations. 

MMS  uses  the  information  collected 
under  subpart  L  to  ensure  that  the 
volumes  of  hydrocarbons  produced  are 
measured  accurately  and  that  royalties 
are  paid  on  the  proper  volumes. 
Specifically,  MMS  needs  the 
information  to: 

•  Determine  if  measurement 
equipment  is  properly  installed. ' 
provides  accurate  measurement  of 
production  on  which  royalty  is  due,  and 
is  operating  properly; 

•  Obtain  rates  of  production  data  in 
allocating  the  volumes  of  production 
measured  at  royalty  sales  meters,  which 
can  be  examined  during  field 
inspections; 

•  Ascertain  if  all  removals  of  oil  and 
condensate  from  the  lease  are  reported; 

•  Determine  the  amoimt  of  oil  that 
was  shipped  when  measurements  are 
taken  by  gauging  the  tanks  rather  than 
being  measured  by  a  meter; 

•  Ensure  that  the  sales  location  is 
secure  and  that  production  cannot  be 
removed  without  the  volumes  being 
recorded;  and 

•  Review  proving  reports  to  verify 
that  data  on  run  tickets  are  calculated 
and  reported  accurately. 

MMS  will  protect  information  fi-om 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  under 
regulations  at  30  CFR  250.196.  "Data 
and  information  to  be  made  available  to 
the  public."  No  items  of  a  sensitive 
nature  are  collected.  Responses  are 
mandatory. 

Frequency:  Varies  by  section  but 
primarily  monthly  or  "on  occasion." 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  6,540  hours. 
The  following  chart  details  the 
individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  MMS  assumed 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 
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Citation  30  CFR  250 
sut>part  L 


Reporting  or  reco  dl^eeping  requirement 


Hour  burden  per  response  or  record 


Reporting  Requirements 


1202(a)(1),  (b)(1) Submit  liquid  tiydrocart)on  measurement  procedures  application 

and/or  changes.  , 

1202(a)(4)  Copy  &  send  pipeline  (retrognide)  condensate  volumes  upon  re- 
quest. 

1202(c)(4)*  i  Copy  &  send  all  liquid  hydrocaton  mn  tickets  monttily  r. 

1202(d)(4) Request  approval  for  proving  en  a  schedule  other  than  monthly  .. 

1202(d)(5)*  Copy  &  submit  liquid  hydrocartxsn  royalty  meter  proving  reports 

monthly  &  request  waiver  as  needed. 

1202(f)(2)'  Copy  &  submit  mechanicai-djsplacement  prover  &  tank  prover 

calibration  reports. 

1202(l)(2)*  1  Copy  &  submit  royalty  tank  calbration  charts  before  using  for  roy- 

i     alty  measurement.  ~ 

1202(l)(3)*  j  Copy  &  submit  inventory  tank  calibration  charts  upon  request  

1203(b)(1)  Sut>mit  application  for  gas  measurement  procedures  or  changes 

1203(b)(6),  (8),  (9)*  ._,  I  Copy  &  submit  gas  quality  anfJ  volume  statements  upon  request 

(80%  of  these  will  be  routinej  20%  will  take  longer). 

1203(c)(4)*  Copy  &  submit  gas  meter  calittation  reports  upon  request  

1203(e)(1)*  Copy  &  submit  gas  processing!  plant  records  upon  request 

1203(f)(5) Copy  &  submit  measuring  re<JQrds  of  gas  lost  or  used  on  lease 

upon  request. 

1204(a)(1)  Submit  applrcation  for  comminnling  of  production  or  changes 

1204(a)(2)  -Provide  state  production  volunjetric  and/or  fractional  analysis  data 

upon  request.  I 

1205(a)(2) Post  signs  at  royalty  or  inventory  tank  used  In  royalty  determina- 
tion process.  [ 

1205(a)(4)  j  Report  security  problems  (telephone)  

1200  thai  1205 1  General  departure  and  alternative  compliance  'squesTs  not  spe- 

j      cifically  covered  elsewhere  in  subpart  L. 


8  hours. 

%  hour. 

1  minute. 
1  hour. 
1  minute. 

10  minutes. 

10  minutes. 

V*  hour. 

8  hours. 

80%  @  5  mins. 

20%  @  30  mins. 

5  minutes. 

V2  hour. 

5  minutes. 

8  hours. 
1  hour. 

1  hour. 

V4  hour 
1  hour. 


F  Bcordkeeping  Requirements 


1202(C)(1),  (2) 


1202(e)(4)  

1202(h)(1).  (2),  (3).  (4) 

1202(i)(1)(iv).  (2)(iii)  .... 


12020)  ■■•■■ 
1202(e)(6) 
1202(k)(5) 

1202(l)(3)  . 

1203(c)(4) 
1203(f)(4) 


1204(b)(3)  

1205(b)(3).  (4) 


Record  observed  data,  correclion  factors  &  net  standard  volume 
on  royalty  meter  and  tank  riii  tickets. 


till 


Record  master  meter  calibratiai  runs. 

Record  mechanical-displacem  jnt  prover,  master  meter,  or  tank 

prover  proof  runs! 
Record  liquid  hydrocartxjn  roy  ilty  meter  malfunction  and  repair  or 

adjustment  on  proving  rep<  rt;  record  unregistered  production 

on  run  ticket. 
Ust  Cpl  and  Ctl  factors  on  run  tickets. 

Retain  master  meter  calibratioii  reports  for^  years  

Retain  liquid  hydrocarbon  allegation  meter  proving  reports  for  2 

years.  I 

Retain  liqukl  hydrocartwn  inventory  tank  calibration  charts  for  as 

long  as  tanks  are  in  use. 

Retain  calibration  reports  for  2  years 

Document  &  retain  measurement  records  on  gas  lost  or  used  on 

lease  for  2  years  at  field  kx:fition  and  minimum  7  years  at  loca- 
tion of  respondent's  choice. 

Retain  well  test  data  for  2  yeats  

Retain  seal  number  lists  for  2  years 


*Respondents  gather  this  information  as  part  of  their  ik>rmal  business  practices.  MMS  only  requires  copies  of  readily  available  documents. 
There  is  no  burden  for  testing,  meter  reading,  etc. 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  "non- 
liour  cost"  burdens. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  Until  OMB  approves  a 
coUaction  of  information,  you  are  not 
obligated  to  respond. 


Respondents  record  these  items  as  part  of  nor- 
mal business  records  &  practices  to  verify  ac- 
curacy of  production  measured  for  sale  pur- 
poses. 


1  minute. 
1  minute. 

5  minutes. 

1  minute. 
1  minute. 


2  minutes. 
2  minutes. 


Comi  lents:  Before  submitting  an  ICR 
to  OMB  ,  PRA  section  3506(c)(2)(A) 
require!  each  agency  "  *  *  *  to  provide 
notice  *    *   *  and  otherwise  consult 
with  mi  irabers  of  the  public  and  eiffected 
agencie  >  concerning  each  proposed 
collecti  m  of  information  *   *   *". 
Agencies  must  specifically  solicit 
commeiits  to:  (a)  Evaluate  whether  the 
propose  d  collection  of  information  is 
necessa  ry  for  the  agency  to  perform  its 
duties,  ncluding  whether  the 


information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
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recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  have  costs  to  generate,  maintain, 
and  disclose  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
aimual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s],  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995;  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  your  comments,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB. 

Public  Comment  Policy:  MMS's 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  your  name  and/or  address  to  be 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  vour 
comment.  MMS  will  honor  this  request 
to  the  extent  allowable  by  law;  however, 
anonymous  comments  will  not  be 
considered.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

MMS  Federal  Register  Liaison  Officer: 
Denise  Johnson,  (202)  208-3976. 

Dated:  November  12,  2003. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-28834  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Infomurtion  Collection 
Activities:  ProfXMed  Collection; 
Comment  Reqiiest 

agency:  Nfinerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  of  an 
information  collection  (1010-0142). 

summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  MMS  is  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  250, 
subpart  Q  "Decommissioning 
Activities," 

DATES:  Submit  written  comments  by 
January  20,  2004. 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team:  Mail 
Stop  4024;  381  Elden  Street;  Herndon, 
Virginia  20170-4817.  If  you  wish  to  e- 
mail  comments,  the  address  is: 
rules.comments@mms.gov.  Reference 
"Information  Collection  1010-0142"  in 
your  e-mail  subject  line  and  mark  your 
message  for  return  receipt.  Include  yoiu' 
name  and  return  address  in  your 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Bajusz,  Rules  Processing  Team  at 
(703)  787-1600.  You  may  also  contact 
Arlene  Bajusz  to  obtain  a  copy,  at  no 
cost,  of  the  regulations  that  require  the 
subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250.  subpart  Q, 
Decommissioning  Activities. 

OMB  Control  Number:  1010-0142. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regulations  will 
apply  to  all  operations  conducted  under 
a  lease.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  maimer  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible:  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 


to  preserve  and  maintain  free  enterprise 
competition. 

Section  1332(6)  states  that 
"operations  in  the  (OJuter  Continental 
Shelf  should  be  conducted  in  a  safe 
manner  by  well  trained  personnel  using 
technology,  precautions,  and  other 
techniques  sufficient  to  prevent  or 
minimize  the  likelihood  of  blowouts, 
loss  of  well  control,  fires,  spillages, 
physical  obstructions  to  other  users  of 
the  waters  or  subsoil  and  seabed,  or 
other  occurrences  which  may  cause 
damage  to  the  environment  or  to 
projperty  or  endanger  life  or  health." 

The  regulations  at  30  CFR  250. 
subpart  Q,  implement  these 
requirements  and  concern 
decommissioning  of  platforms,  wells, 
and  pipelines,  as  well  as  site  clearance 
and  platform  removal.  The  MMS  uses 
the  information  collected  under  subpart 
Q  in  the  following  ways: 

•  To  determine  the  necessity  for 
allowing  a  well  to  be  temporarily 
abandoned,  the  lessee/operator  must 
demonstrate  that  there  is  a  reason  for 
not  permanently  abandoning  the  well, 
and  the  temporary  abandonment  will 
not  constitute  a  significant  threat  to 
fishing,  navigation,  or  other  uses  of  the 
seabed.  MMS  uses  the  information  and 
dociunentation  to  verify  that  the  lessee 
is  diligently  pursuing  the  final 
disposition  of  the  well  and  that  the 
lessee  has  performed  the  temporary 
plugging  of  the  wellbore. 

•  The  information  submitted  in 
"initial"  decommissioning  plans  in  the 
Alaska  and  Pacific  OCS  Regions  will 
permit  MMS  to  become  involved  on  the 
ground  floor  planning  of  the  world-class 
platform  removals  anticipated  to  occur 
in  these  OCS  regions. 

•  Site  clearance  and  platform  or 
pipeline  removal  information  ensures 
that  all  objects  (wellheads,  platforms, 
etc.)  installed  on  the  OCS  are  properly 
removed  using  procedures  that  will 
protect  marine  life  and  the  environment 
during  removal  operations  and  that  the 
site  is  cleared  so  as  not  to  conflict  with 
or  harm  other  uses  of  the  OCS. 

•  Decommissioning  a  pipeline  in 
place  is  needed  to  ensure  that  it  will  not 
constitute  a  hazard  to  navigation  and 
commercial  fishing  operations,  unduly 
interfere  with  other  uses  of  the  OCS,  or 
have  adverse  environmental  effects. 

•  The  information  is  necessary  to 
verify  that  decommissioning  activities 
comply  with  approved  applications  and 
procedures  and  are  satisfactorilv 
completed. 

MMS  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulations  (43  CFR  part  2)  and  under 
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regulations  at  30  CFR  250.196.  "Data 
and  information  to  be  made  available  to 
the  public."  No  items  of  a  sensitive 
nature  are  collected.  Responses  are 
mandatory. 

Frequency:  On  occasion,  annual,  and 
as  specified  in  sections. 

Estimated  Number  and  Description  of 
Respondents:  Approximately  236 


Federal  OCS  oil,  gas,  and  sulphur 
lessees  land  holders  of  pipeline  rights-of- 
way. 

Estin  ated  Reporting  and 
Record,  zeeping  "Hour"  Burden:  The 
currentty  approved  annual  reporting 


burden 


The  fol  owing  chart  details  the 


for  this  collection  is  6,071  hours. 


individual  components  and  respective 
hour  burden  estimates  of  this  ICR.  In 
calculating  the  burdens,  we  assimied 
that  respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  emd  took  that  into 
account  in  estimating  the  burden. 


Citation  30  CFR  250 
Subpart  Q 


Reporting  requirement    - 


Hour  burden 


1703;  1704  

1704(g):  1712;  1716; 

1717;  1721(a).  (0. 

(g);  1722(a).  (b). 

(d);  1723(b); 

1743(a). 

1713  

1721(e);  1722(e), 

(h)(1);  1741(c). 
1722(c).  (g)(2)  


1722(f),  (g)(3) 

1722(h) 

1704(a);  1726 


1704(b);  1725;  1727; 
1728;  1730. 


1725(e)  

1704(c);  1729 
1740;  1743(b) 


1743(b) 


1704(d);  1751;  1752  .. 

1753  

1700  thru  1754 


Request  approval  for  decommissioning  ? 

Sutmiit  form  MMS-124  to  plug  Ivells;  provide  subsequent  report;  request  alternate 
depth  departure;  request  procedure  to  protect  otistructions  atMve  seafloor;  report 
results  of  trawling;  certify  area  cleared  of  obstructions:  remove  casing  stub  or  mud 
line  suspension  equipment  anq  subsea  protective  covering:  or  other  departures. 

Notify  MMS  48  hours  before  begiining  operations  to  permanently  plug  a  well  

Identify  and  report  subsea  wellheads,  casing  stubs,  or  other  obstmctions;  mark  wells 

protected  by  a  dome;  mark  location  to  be  cleared  as  navigation  hazard. 
Notify  MMS  within  5  days  if  tra\^l  does  not  pass  over  protective  device  or  causes 

damages  to  it;  or  if  Inspection!  '^^^^^'s  casing  stub  or  mud  line  suspension  is  no 

longer  protected. 
Submit  annual  report  on  plans  fc^r  re-entry  to  complete  or  permanently  abandon  the 

well  and  inspection  report. 
Request  waiver  of  trawling  test 
Submit  initial  decommissioning 

OCS  Region. 
Sut}mit  final  application  to  remo 

ing  alternate  depth  departure] 

ations,  or  to  convert  to  artificial 
Notify  MMS  48  hours  before  b 
Submit  post  platform  or  other  fa 
Request  approval  to  use  altem 

clearance. 
Verify  permanently  plugged  welli  platform,  or  other  facility  removal  site  cleared  of 

obstructions  and  submit  certification  letter. 

Submit  application  to  decommiss  on  pipeline  in  place  or  remove  pipeline 

Submit  post  pipeline  decommissi  )ning  report 

General  departure  and  altemativi  s  compliance  requests  not  specifically  covered  else- 
where in  subpart  Q  regulations . 


Burden  included  below. 
Burden    included    under 
0045. 


1010- 


plication  in  the  Pacific  OCS  Region  and  Alaska 

platform  or  other  subsea  facility  stmctures  (includ- 
or  approval  to  maintain,  to  conduct  other  oper- 

reef. 

ning  removal  of  platform  and  other  facilities 

Ility  removal  report  

ive  methods  of  well  site,  platform,  or  other  facility 


15  minutes. 

U.S.  Coast  Guard  requirements. 

15  minutes. 


2. 

2. 
20. 


15  minutes. 

2. 

4. 

12. 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  cost 
burdens  for  this  collection. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  informationainless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*  *  *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *  ". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


8. 
2. 

2. 


burden  of  the  proposed  collection  of 
informi  tion;  (c)  enhance  the  quality, 
usefulr  ess,  and  clarity  of  the 
inform  lion  to  be  collected;  and  (d) 
minimi  ze  the  burden  on  the 
responi  lents.  including  the  use  of 
automa  ted  collection  techniques  or 
other  f(  rms  of  information  technology. 

Agen  cies  must  also  estimate  the  "non- 
hoiu:  c(  St"  burdens  to  respondents  or 
recordleepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you  ha'  ^e  costs  to  generate,  maintain, 
and  dis  close  this  information,  you 
should  comment  and  provide  your  total 
capital  and  startup  cost  components  or 
emnual  operation,  maintenance,  and 
purchase  of  service  components.  You 
should  describe  the  methods  you  use  to 
estimat  b  major  cost  factors,  including 
system  and  technology  acquisition, 
expect!  d  useful  life  of  capital 
equipn  ent.  discount  rate(s).  and  the 
period  aver  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 


software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 
record  storage  facilities.  You  should  not 
include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995;  iii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  submission  for  OMB 
approval.  As  a  result  of  your  comments, 
MMS  will  make  any  necessary 
adjustments  to  the  burden  in  the 
submission  to  OMB. 

Public  Comment  Policy:  MMS's 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  your  name  and/or  address  to  be 
withheld,  you  must  state  this 
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prominently  at  the  beginning  of  your 
comment.  MMS  will  honor  this  request 
to  the  extent  allowable  by  law;  however, 
anonymous  comments  will  not  be 
considered.  AH  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

MMS  Federal  Register  Liaison  Officer: 
Denise  Johnson  at  (202)  208-3976. 

Dated:  November  12,  2003. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-28835  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS),  Alaska 
OCS  Region 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  Availability  of  the 

Final  Environmental  Impact  Statement 

(EIS)  for  Proposed  Oil  and  Gas  Lease 

Sales  in  Cook  Inlet,  Alaska. 

SUMMARY:  MMS  announces  the 
availability  of  the  Final  EIS  prepared  by 
MMS  for  proposed  OCS  Lease  Sales  191 
(2004)  and  199  (2006)  offshore  Cook 
Inlet,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Alaska 
OCS  Region,  949  East  36th  Avenue, 
Anchorage,  Alaska  99508-4363, 
Attention:  Dr.  James  Lima,  telephone: 
(907)  271-6684  or  toll  free  l-«00-764- 
2627. 

SUPPLEMENTARY  INFORMATKM:  This  EIS 
assesses  two  sales  in  the  2002-2007  5- 
Year  Oil  and  Gas  Leasing  Program  for 
the  Cook  Inlet  OCS  Planning  Area.  Sale 
191  is  scheduled  for  2004  and  Sale  199 
for  2006.  Federal  Regulations  (40  CFR 
1502.4)  suggest  analyzing  similar  or  like 
proposals  in  a  single  EIS.  The  proposal 
analyzed  for  each  sale  is  to  offer  517 
whole  or  partial  lease  blocks  in  the  Cook 
Inlet  OCS  Planning  Area,  covering  about 
2.5  million  acres  (about  1  million 
hectares).  The  proposed  sale  area  is 
seaward  of  the  State  of  Alaska 
submerged  lands  boimdary,  extending 
from  3  miles  to  approximately  30  miles 
offshore  and  to  water  depths  more  than 
650  feet.  It  extends  from  below  Kalgin 
Island  south  to  approximately  Shuyak 
Island. 

EIS  Availability:  Persons  interested  in 
reviewing  the  Final  EIS  "OCS  EIS/EA, 
MMS  2003-055"  (Volumes  I  through  ni) 


can  either  locate  it  on  the  Internet  at 
www.mms.gov/alaska/cproject/ 
Cook_InIet/Cook  Inlet  Sale.htm;  or 
contact  the  MMS  Alaska  OCS  Regional 
Office.  The  documents  are  available  for 
public  inspection  between  the  hours  of 
7:45  a.m.  and  4:30  p.m.,  Monday 
through  Friday  at:  Minerals 
Management  Service,  Alaska  OCS 
Region,  Resoiu-ce  Center,. 949  East  36th 
Avenue.  Room  330,  Anchorage,  Alaska 
99508-4363,  telephone:  (907)  271-6070 
or  (907)  271-6621  or  toll  free  at  1-800- 
764-2627.  Requests  may  also  be  sent  to 
MMS  at  akwebmaster@mms.gov.  You 
may  obtain  single  copies  of  the  Final 
EIS,  the  Executive  Summary,  or  a  CD/ 
ROM  version,  from  the  same  address. 
You  may  also  look  at  copies  of  the  final 
EIS  in  the  following  libraries: 

Alaska  Pacific  University,  Academic 
Support  Center  Library,  4101  University 
Drive,  Anchorage,  Alaska; 

Alaska  Resources  Library  and 
Information  Service  (ARLIS),  U.S. 
Department  of  the  Interior,  3150  C 
Street,  Suite  100,  Anchorage,  Alaska; 

Alaska  State  Library,  Government 
Publications.  State  Office  Building,  333 
Willoughby,  Juneau,  Alaska;  Anchor 
Point  Public  Library,  73405  Milo  Fitz 
Avenue, 

Anchor  Point,  Alaska;  Chiniak  Public 
Library,  42650  Chiniak  Highway, 
Chiniak, 

Alaska;  Fairbanks  North  Star  Borough, 
Noel  Wien  Library,  1215  Cowles  Street, 
Fairbanks,  Alaska; 

Halibut  Cove  Library,  Halibut  Cove, 
Alaska; 

Homer  Public  Library,  141  W.  Pioneer 
Avenue,  Homer,  Alaska; 

Jessie  Wakefield  Memorial  Library, 
207  Spruce  Drive,  Port  Lions.  Alaska; 

Johnson  Memorial  Library,  319  Lower 
Mill  Bay  Road,  Kodiak,  Alaska; 

Juneau  Public  Library,  292  Marine 
Way,  Juneau,  Alaska; 

Kachemak  Bay  Campus  Library,  533 
Pioneer  Avenue,  Homer,  Alaska; 

Kasilof  Public  Library,  Mile  110 
Sterling  Highwiay,  Kasilof,  Alaska; 

Kenai  Community  Library,  163  Main 
Street  Loop,  Kenai,  Alaska; 

Kenai  Peninsula  College  Library, 
34820  College  Drive,  Soldotna,  Alaska; 

King  Cove  Community  School 
Library.  King  Cove,  Alaska; 

Kodiak  College  Library,  117  Benny 
Benson  Drive.  Kodiak,  Alaska; 

Nanwalek  Elementary /High  School 
Library,  Nanwalek,  Alaska; 

Ninilchik  Community  Library,  15850 
Sterling  Highway.  Ninilchik,  Alaska; 

North  Slope  Borough  School  District, 
Library/Media  Center,  Barrow,  Alaska; 

Northern  Alaska  Environmental 
Center  Library,  218  Driveway,  - 
Fairbanks,  Alaska; , 


Old  Harbor  Library,  Three  Saints 
Avenue.  Old  Harbor,  Alaska; 

Ouzinkie  Tribal  Media  Center,  110 
Third  Street.  Ouzinkie,  Alaska; 

Port  Graham  Elementary/High  School 
Library,  Port  Graham,  Alaska; 

Sand  Point  School  Library,  Sand 
Point,  Alaska; 

Seldovia  Public  Library,  260  Seldovia 
Street.  Seldovia.  Alaska; 

Soldatna  Public  Library.  235  Binkley 
Street,  Soldatna,  Alaska; 

U.S.  Army  Corps  of  Engineers  Library, 
U.S.  Department  of  Defense,  Elmendorf 
Air  Force  Base,  Anchorage,  Alaska; 

U.S.  Environmental  Protection 
Agency,  Region  10  Library,  1200  6th 
Avenue,  OMP-104,  Seattle,  Washington; 

University  of  Alaska  Anchorage, 
Consortium  Library,  3211  Providence     ' 
Drive,  Anchorage,  Alaska; 

University  of  Alaska  Fairbanks,  Elmer 
E.  Rasmuson  Library,  Government 
Documents,  310  Tanana  Drive, 
Fairbanks,  Alaska; 

University  of  Alaska  Fairbanks, 
Geophysical  Institute,  Government 
Documents,  Fairbanks. 

Alaska;  University  of  Alaska 
Fairbanks,  Institute  of  Arctic  Biology, 
311  Irving  Building,  Fairbanks, 

Alaska;  University  of  Alaska, 
Southeast,  11120  Glacier  Highway, 
Juneau,  Alaska; 

Valdez  Consortium  Library,  200 
Fairbanks  Street,  Valdez,  Alaska;  Z.  J. 
Loussac  Library,  3600  Denali  Street, 
Anchorage,  Alaska. 

Dated:  September  22.  2003. 

Thomas  A.  Readinger, 

Associate  Director  for  Offshore  Minerals 
Management. 

Approved:  September  24.  2003. 
Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  03-28868  Filed  11-18-03;  8:45  am] 

BILUNG  COOE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Western 
Planning  Area,  Oil  and  Gas  Lease  Sale 
192(2004) 

AGENCY:  Minerals  Management  Service. 
ACTION:  Preparation  of  ^a  environmental 
assessment. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  beginning  preparation 
of  an  environmental  assessment  (EA)  for 
proposed  Lease  Sale  192  (scheduled  for 
August  2004)  in  the  Western  Plaiming 
Area  (WPA)  of  the  Gulf  of  Mexico 
(GOM).  The  preparation  of  this  EA  is  the 
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first  step  in  the  decision  process  for 
Lease  Sale  192.  The  proposal  and 
alternatives  for  Ijease  Sale  192  were 
identified  by  the  Director  of  N4MS  in 
January  2002  following  the  Call  for 
Information  and  Nominations/Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  and  were 
analyzed  in  the  Gulf  of  Mexico  OCS  Oil 
and  Gas  Lease  Sales:  2003-2007,  Central 
Planning  Area  Sales  185.  190.  194.  198, 
and  201,  and  Western  Planning  Area 
Sales  187. 192.  196.  and  200,  Final 
Environmental  Impact  Statement, 
Volumes  I  and  fl  (Final  EIS.  OCS  EIS/ 
EA  MMS  2002-052).  The  WPA 
-  proposed  action  analyzed  in  the  Final 
EIS  was  the  offering  of  all  available 
unleased  acreage  in  the  WPA.  The 
analysis  in  the  EA  will  reexamine  the 
potential  environmental  effects  of  the 
proposed  action  and  its  alternatives 
based  on  any  new  information  regarding 
potential  impacts  and  issues  that  were 
not  available  at  the  time  the  Final  EIS 
was  prepared. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service.  Gulf  of 
Mexico  OCS  Region.  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
701 23-2394^  Mr.  Joseph  Christopher, 
telephone  (504)  736-2774. 
SUPPt-EMENTARY  INFORMATION:  In 
November  2002.  MMS  prepared  a  Final 
EIS.  which  addressed  nine  proposed 
Federal  actions  that  offer  for  lease  areas 
on  the  GOM  Outer  Continental  Shelf 
(OCS)  that  may  contain  economically 
recoverable  oil  and  gas  resources. 
Federal  regulations  allow  for  several 
related  or  similar  proposals  to  be 
analyzed  in  one  EIS  (40  CFR  1502.4). 
Since  each  proposed  lease  sale  and  its 
projected  activities  are  very  similar  each 
year  for  each  planning  area,  a  single  EIS 
was  prepared  for  the  nine  Central 
Planning  Area  (CPA)  and  WPA  lease 
sales  scheduled  in  the  Outer 
Continental  Shglf  Oil  and  Gas  Leasing 
Program:  2002-2007  (the  5-Year 
Program).  Under  the  5-Year  Program. 
five  annual  areawide  lease  sales  are 
scheduled  for  the  CPA  (Lease  Sales  185. 
190, 194. 198.  and  201)  and  five  annual 
areawide  lease  sales  are  scheduled  for 
the  WPA  (Lease  Sales  184, 187.  192. 
196,  and  200).  Lease  Sale  184  was  not 
addressed  in  the  Final  EIS;  a  separate 
EA  was  prepared  for  that  proposal.  The 
Final  EIS  addressed  CPA  Lease  Sales 
185, 190, 194, 198,  and  201  scheduled 
for  2003,  2004,  2005,  2006,  and  2007. 
respectively,  and  WPA  Lease  Sales  187. 
192. 196,  and  200  scheduled  for  2003, 
2004. 2005,  and  2006,  respectively. 
Although  the  Final  EIS  addresses  nine 
proposed  lease  sales,  at  the  completion 
of  the  EIS  process,  decisions  were  made 


only  for  proposed  CPA  Lease  Sale  185 
and  proposed  WPA  Lease  Sale  187.  In 
the  yeai  prior  to  each  subsequent^ 
proposed  lease  sale,  an  additional 
Nationa  Environmental  Policy  Act 
review  t  trill  be  conducted  to  address  any 
new  inf(  trmation  relevant  to  that 
propose  i  action.  After  completion  of  the 
EA,  for  )roposed  Lease  Sale  192,  MMS 
will  det  srmine  whether  to  prepare  a 
Finding  of  No  New  Significant  Impact 
(FONNS  I)  or  a  Supplemental  EIS.  The 
MMS  w  11  then  prepare  and  send 
Consist(  ncy  Determinations  (CD's)  to 
the  affe<  ted  States  to  determine  whether 
the  sale  is  consistent  with  their 
Federal)  y-approved  State  coastal  zone 
managei  nent  programs.  Finally,  MMS 
will  soli  cit  comments  via  the  Proposed 
Notice  t  f  Sale  (PNOS)  from  the 
govemo  -s  of  affected  States  on  the  size, 
timing, ;  ind  location  of  Lease  Sale  192. 
The  teni  ative  schedule  for  the  prelease 
decisior  process  for  the  sale  is  as 
follows:  EA  FONNSI  or  Supplemental 
EIS  deci  sion.  March  2004;  CD's  sent  to 
affected  States.  March  2004;  PNOS  sent 
to  gover  lors  of  affected  States,  March 
2004;  Fi  aal  Notice  of  Sale  published  in 
the  Fedi  ral  Register.  July  2004;  and 
Lease  Si  le  192,  August  2004. 

Publh  Comments:  Federal.  State,  and 
local  go  'ernment  agencies,  and  other 
interest!  d  parties  are  requested  to  send 
within  3  0  days  of  this  Notice's 
publicat  ion  comments  regarding  any 
new  inf(  irmation  or  issues  that  should 
be  addn  ssed  in  the  EA  to  the  Regional 
Supervi  lor.  Leasing  and  Environment 
(MS  5410).  Gulf  of  Mexico  OCS  Region. 
Mineral ;  Management  Service.  1201 
ElmwoG  d  Park  Boulevard.  New  Orleans, 
Louisiaiia  70123-2394.  Comments 
should  1  le  enclosed  in  an  envelope 
labeled  'Comments  on  WPA  Lease  Sale 
192  EA.  '  You  may  also  send  comments 
to  the  N*  MS  email  address: 
environ,  nent@mms.gov.  Comments, 
includii  g  the  names  and  home 
addressi  (s  of  respondents,  will  be  made 
availabl  j  for  public  review  during 
regular  )usiness  hours.  You  may  request 
that  yoi  r  name,  home  address,  or  both 
be  with  leld  froni  the  public  record  by 
stating  i  o  at  the  beginning  of  your 
submiss  ion.  The  MMS  will  honor  such 
a  reques  t  to  the  extent  allowable  by  law. 
All  comments  submitted  by 
organizations  and  businesses  or  by 
individuals  identifying  themselves  as 
represeatatives  of  organizations  and 
businesies  will  be  made  available  for 
inspection  in  their  entirety.  Anonymous 
commei  its  will  not  be  considered.  To 
obtain  s  ngle  copies  of  the  Final  EIS, 
you  ma; '  contact  the  Minerals 
Manage  nent  Service,  Gulf  of  Mexico 
OCS  Re  [ion,  Attention:  Public 


Information  Office  (MS  5034).  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394  (1- 
800-200-GULF).  You  may  also  view  the 
Final  EIS  or  check  the  list  of  libraries 
that  have  copies  of  the  Final  EIS  and 
their  locations  on  the  MMS  Web  site  at 
http://www.gomr.mms.gov. 

Dated:  October  22,  2003. 
Chris  C.  Oynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
[PR  Doc.  03-28932  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  43ia-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS),  Cook 
Inlet  Oil  and  Gas  Lease  Sale  191 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Availability  of  the  proposed 
notice  of  sale. 

SUMMARY:  Alaska  OCS,  Cook  Inlet; 
Notice  of  Availability  of  the  proposed 
Notice  of  Sale  for  proposed  Oil  and  Gas 
Lease  Sale  191  in  Cook  Inlet.  This 
Notice  is  published  pursuant  to  30  CFR 
256.29(c)  as  a  matter  of  information  to 
the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  provides  the  affected  States  the 
opportunity  to  review  the  proposed 
Notice.  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids, 
royalty  rates,  and  rentals. 

The  proposed  Notice  of  Sale  for  Sale 
191  and  a  "Proposed  Sale  Notice 
Package"  containing  information 
essential  to  potential  bidders  may  be 
obtained  from  the  Alaska  OCS  Region, 
Information  Resource  Center.  Minerals 
Management  Service,  949  East  36th 
Avenue,  Room  330,  Anchorage.  Alaska 
99508-4302.  Telephone:  (907)  271-6070 
or  1-800-764-2627.  Certain  documents 
may  be  viewed  and  downloaded  from 
the  MMS  Web  site  at  http:// 
www.mms.gov/alaska. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  currently 
scheduled  for  May  19,  2004. 

Dated:  November  12,  2003. 
R.  M.  "Johnnie"  Barton, 

Director,  Kfinerals  Management  Service. 
[FR  Doc.  03-28933  Filed  11-18-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Information  Collection;  Request  for 
Extension 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  request  for  a  currently 
approved  information  collection. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  part  1320,  the  National  Park 
Service  (NPS)  is  announcing  its 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection  (0MB  Control  Number  1024- 
0029)  under  36  CFR  part  51  relating  to 
Concessioner  Annual  Financial  Reports. 
This  program  will  measure  performance 
in  meeting  goals  as  required  by  the  1995 
Government  Performance  and  Results 
Act.  Send  comments  on:  (1)  The  need 
for  the  collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  (2)  the  accuracy  of  the  agency's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collection;  (4)  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information. 

DATES:  Comments  on  this  notice  must  be 
received  no  later  than  January  20,  2004. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Cynthia  Orlando,  Concession 
Program  Manager,  National  Park 
Service,  1849  C  Street,  NVV.,  (24"10) 
Washington,  DC  20240,  or  (202)  513- 
7144. 

SUPPLEMENTARY  INFORMATION: 

Title:  Concessioner  Annual  Financial 
Report. 

OMB  Control  Number  1024-0029. 

Expiration  Date  of  Approval: 
December  31,  2003. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  regulations  at  36  CFR 
part  51  primarily  implement  title  IV  of 
the  National  Parks  Omnibus 
Management  Act  of  1998  (Pub.  L.  105- 
391  or  the  Act),  which  requires  that  the 
Secretary  of  the  Interior  exercise 
authority  in  a  manner  consistent  with  a 
reasonable  opportunity  for  a 
concessioner  to  realize  a  profit  on  his 
operation  as  a  whole  commensurate 
with  the  capital  invested  and  the 
obligations  assumed.  It  also  requires 
that  franchise  fees  be  determined  with 
consideration  to  the  opportunity  for  net 
profit  in  relation  to  both  gross  receipts 
and  capital  invested.  The  financial 
information  being  collected  is  necessary 


to  provide  insight  into  and  knowledge 
of  the  concessioner's  operation  so  that 
this  authority  can  be  exercised  and 
franchise  fees  determined  in  a  timely 
manner  and  without  an  undue  burden 
on  the  concessioner. 

Bureau  Form  Number:  10-356,  10- 
356a,  10-356b. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  National 
Park  Service  concessioners. 

Total  Annual  Responses:  500. 

Estimate  of  Burden:  Approximately  20 
hours  per  response. 

Total  Annual  Burden  Hours:  3,800. 

Tofay  Non-hour  Cost  Burden:  None. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
Copies  of  the  information  collection  can 
be  obtained  from  Cynthia  L.  Orlando, 
Concession  Program  Manager,  National 
Park  Service,  Department  of  the  Interior, 
1849  C  Street.  NW.,  (2410),  Washington. 
DC  20240. 

Daled:  October  15,  2003. 
Leonard  E.  Stowe, 

Acting  Information  Collection  Clearance 
Officer,  National  Parii  Service,  Washington 
Administrative  Program  Center. 
[PR  Doc.  03-28837  Filed  11-18-03;  8:4?  am] 

BILUNG  CODE  4310-70-*!  _ 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

60-Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  National  Park  Service. 
Department  of  Interior. 
ACTION:  Notice  of  intended  submission 
to  the  Office  of  Management  and  Budget 
(OMB)  and  request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507  et  seq.)  and  5  CFR  part 
1320,  the  National  Park  Service  (NPS) 
invites  comments  on  its  intention  to 
request  OMB  to  approve  information 
collections  associated  with  Historic 
Preservation  Fund  (HPF)  grants  to 
Historically  Black  Colleges  and 
Universities  (HBCUs).  These  are  existing 
collections  in  use  without  an  OMB 
control  number.  Section  101(e)(3)(B)  of 
the  National  Historic  Preservation  Act, 
as  amended.  (16  U.S.C.  470a(e)(3)(B)) 
provides  general  authorization  for  this 
kind  of  grant  program.  Section  507  of 
the  Omnibus  Parks  and  Public  Land 
Management  Act  of  1996  (P.L.  104-333), 
as  amended  (16  U.S.C.  470a  note) 
specifically  mandates  grants  to  HBCUs. 


The  purpose  of  the  HPF  grants-to- 
HBCUs  program  is  to  assist  in  the 
preservation  and  restoration  of  historic 
buildings  and  structures  on  the 
campuses  of  Historically  Black  Colleges 
and  Universities. 

DATES:  To  assure  that  the  NPS  considers 
your  comments  on  this  notice,  NPS 
must  receive  the  comments  on  or  before 
January  20.  2004. 

Send  Comments  To:  lohn  W.  Renaud. 
Project  Coordinator.  State.  Tribal  and 
Local  Programs.  Heritage  Preservation 
Services.  National  Center  for  Cultural 
Resources.  National  Park  Service,  1849 
C  St.,  NW..  Oi^.  Code  2255, 
Washington,  DC  20240-0001,  via  fax  at 
(202)  371-1961.  or  via  e-mail  at 
John_Renaud@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Renaud.  Project  Coordinator.  State. 
Tribal  and  Local  Programs.  Heritage 
Preservation  Services,  National  Center 
for  Cultural  Resources,  National  Park 
Service,  1849  C  St.,  NW..  Org.  Code 
2255,  Washington,  DC  20240-0001,  via 
fax  at  (202)  371-1961.  via  e-mail  at 
fohn_Renaud@nps.gov,  or  via  telephone 
at  (202)  354-2066. 
SUPPLEMENTARY  INFORMATION: 

Title:  Historic  Preservation  Fund 
grants  to  Historically  Black  Colleges  and 
Universities. 

OMB  Number:  1024-xxxx, 

Expiration  Date  of  Approval:  Being 
requested  from  OMB.  ■ 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Abstract:  This  information  collection 
has  an  impact  on  not  for  profit 
institutions  that  wish  to  apply  for 
Historic  Preservation  Fund  grants  to 
Historically  Black  Colleges  and 
Universities  to  preserve  and  restore 
historic  buildings  and  structures  on 
campus.  The  NPS  uses  the  information 
collections  to  ensure  compliance  with 
the  requirements  of  section  507  of  the 
Omnibus  Parks  and  Public  Land 
Management  Act  of  1996  (Pub.  L.  104- 
333).  as  amended  (16  U.S.C.  470a  note) 
and  the  government-wide  grant 
requirements  that  OMB  has  issued  and 
the  Department  of  the  Interior 
implements  through  43  CFR  part  12. 
This  information  collection  also  will 
produce  performance  data  that  NPS  uses 
to  assess  its  progress  in  meeting  goals 
set  in  Departmental  and  NPS  strategic 
plans  created  pursuant  to  the  1993 
Government  Performance  and  Results 
Act,  as  amended. 

Respondents:  Not  for  profit 
institutions. 

Estimate  of  Burden:  NPS  estimates 
that  the  public  burden  for  the  HPF 
grants  for  HBCUs  program  collection  of 
information  will  average  10  hours  per 
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application  and  21  hours  per  grant  per 
year  for  all  of  the  grant-related 
collections.  The  combined  total  public 
burden  for  the  HPF  grants-for-HBCUs 
program-related  information  collections 
would  average  31  hours  per  successful 
applicant/grantee.  These  estimates  of 
burden  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  reviewing  the 
collection  of  information. 

Estimated  Number  of  Respondents/ 
Record  Keepers:  MPS  estimates  that 
there  are  335  responses  per  year.  This  is 
the  gross  number  of  responses  for  all  of 
the  elements  included  in  this 
information  collection.  The  net  numbers 
of  applicants  and  grantee's  participating 
in  this  information  collection  annually 
are  47  applicants  and  from  among  them 
24  grantees.  The  frequency  of  response 
varies  depending  upon  the  activity. 
Applicants  complete  the  grant 
application  once.  Successful  applicants 
execute  the  grant  agreement  once  and 
usually  seek  an  amendment  once  during 
the  two-year  grant  cycle.  During  the 
grant  cycle,  grantees  seek  NPS  approval 
once  for  qualified  consultants,  plans 
and  specifications,  and  the  final  report. 
There  are  three  on-site  inspections 
during  the  Course  of  the  two-year  grant. 
There  is  one  on-site  inspection  at  the 
beginning  of  the  project,  one  in  the 
middle,  and  one  at  the  end  of  the 
project.  Grantees  comply  with 
government-wide  record-keeping 
requirements  throughout  the  duration  of 
the  ^rant.  Grantees  provide  one  interim 
report  per  year  and  usually  make 
requests  for  payment  six  times  a  year. 

Estimated  average  number  of 
Applicant  responses:  47  emnually. 

Estimated  avemge  gross  number  of 
Grantee  responses:  288  annually. 

Estimated  average  gross  number  of 
responses:  335  annually. 

Estimated  average  burden  hours  per 
Applicant  response:  10  hours. 

Estimated  average  burden^ours  per 
Grantee  response:  2  hours. 

Estimated  average  annual  burden 
hours  per  Grantee  for  all  responses:  21 
hours. 

Estimated  total  annual  average 
burden  hours  per  respondent:  31  hours. 

Estimated  Annual  Burden  on 
Respondents:  957  hours. 

NPS  is  soliciting  comments  regarding: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NPS, 
including  whether  the  information  will 
have  practical  utility; 

(2)  The  accuracy  of  the  burden 
estimate  including  the  validity  of  the 
method  and  assumptions  used; 


W  lys 


(3) 
utility 
be  collebted 


to  enhance  the  quality, 
i  ind  clarity  of  the  information  to 


(4)  W  lys  to  minimize  the  burden  of 
collectii  ig  the  information,  including 
through  the  use  of  appropriate 
automa|ed,  electronic,  mechanical,  or 
other  fofms  of  information  technology; 
or, 

(5)  Aiy  other  aspect  of  this  collection 
of  inforjiation. 

NPS 
the 


\m 


ill  summarize  and  include  in 
request  for  OMB  approval  all 

to  this  notice.  All  comments 
become  a  matter  of  public 
fou  can  obtain  copies  of  the 
ion  collection  from  John  W. 
Project  Coordinator,  State, 
Local  Programs,  Heritage 
Preservition  Services,  National  Center 
Cultiiral  Resources,  National  Park 
1849  C  St.,  NW.,  Org.  Code 
Wlashington,  DC  20240-0001 


respons  3s 
will  alsii 
record 
informa : 
Renaud 
Tribal 


aid '. 


for 

Service, 

2255, 


Dated: 
Leonard 


October  28,  2003. 
E.  Stowe, 


Acting  If.  formation  Collection  Cleamnce 
1  Jational  Park  Service.  WAPC. 
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Department  of  the  Interior, 
Park  Service,  Yellowstone 
Park. 
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The  Yellowstone  National 
Economic  Study  will  provide 

and  others  with 
accurate  information  about 
Yell  jwstoae  National  Park  visitor 
populat  on  in  general  as  well  as  visitor 
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5,000 

1,917 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  surveys.  The  NPS  also  is 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accxiracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  this 
survey  is  to  develop  statistically  valid 
estimates  of  Yellowstone  National  Park 
visitation  and  to  evaluate  the  economic 
effects  of  wolf  restoration  in  the  context 
of  an  accurate  regional  economic  model 
that  measures  the  role  of  Yellowstone 
National  Park  in  the  overall  regional 
economy.  The  broader  information  on 
visitation,  visitor  demographics,  and  the 
regional  economy  will  have  application 
to  other  park  plaiming  efforts  where 
reliable  visitation  and  economic  data  is 
needed  for  evaluation  of  project 
proposals  and  other  management  issues. 
DATES:  Public  comments  will  be 
accepted  on  or  before  60  days  from  the 
date  of  publication  in  the  Federal 
Register. 

Send  Comments  to:  Dr.  John  Duffield, 
University  of  Montana,  Department  of 
Economics,  Missoula,  MT  59812. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Duffield.  Voice:  406-721-2265, 
Email:  <bioecon@montana.com>. 
SUPPLEMENTARY  INFORMATION: 

Titles:  Yellowstone  National  Park 
Wolf  Economic  Study. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  Wolf  restoration 
in  Yellowstone  is  an  internationally 
important  wildlife  conservation  success 
story.  The  visibility  and  public  interest 
in  wolves,  wolf  viewing,  and  wolf-based 
education  programs  has  far  exceeded 
initial  expectations.  A  major  public 
issue  with  wolf  restoration  was  the  cost 
to  implement,  in  tax  dollars,  versus 
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economic  benefits.  Proponents  thought 
it  a  boon;  opponents  predicted  negative 
regional  economic  impacts.  Economic 
studies  done  prior  to  restoration . 
predicted  large  positive  economic 
benefits.  The  wolf  recovery  program  has 
now  matxired;  this  proposal  would 
quantify  the  economic  and  social  effects 
due  to  wolf  restoration  as  well  as 
provide  critical  baseline  information  for 
other  planning  and  analyses. 

Wolf  recovery  generates  positive 
economic  impacts  on  the  Greater 
Yellowstone  Area  (GYA)  regional 
economy  in  several  ways.  The  most 
significant  impacts  arise  from  visitors 
traveling  from  outside  the  region  who 
choose  to  come  to  Yellowstone  because 
wolves  are  present  or  who  extend  their 
stay  because  of  wolves.  Other  impacts 
include  wolf-program  related 
expenditures.  Economic  impacts 
depend  on  visitor  numbers  and 
expenditures,  which  are  best  measured 
through  visitor  surveys.  Understanding 
the  contribution  of  wolf  recovery 
requires  development  of  a  model  of  the 
actual  aggregate  role  of  Yellowstone 
National  Park  in  the  regional  economy. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information  because  it 
includes  directly  contacting  visitors  to 
Yellowstone  National  Park. 

Description  of  respondents:  Visitors  to 
Yello.wstone  National  Park. 

Estimated  average  number  of 
respondents:  5,000. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  23  minutes. 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
1,917  hours. 

Dated:  November  4,  2003. 
Leonard  E.  Stowe, 

AcFTng  National  Park  Service  Information 

Collection  Clearance  Officer. 

[FR  Doc.  03-28843  Filed  11-18-03;  8:45  am) 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Plan  of  Operations  and  Environmental 
Assessment  for  Seismic  Exploration, 
Big  Thicket  National  Preserve,  Texas 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the  plan 
of  operations  and  environmental 


assessment  for  Seismic  Exploration 
within  the  Big  Sandy  Creek,  Menard 
Creek  Corridor,  and  Hickory  Creek 
Savannah  Units  of  Big  Thicket  National 
Preserve,  Polk,  Hardin  and  Tyler 
Coimties,  Texas. 

SUMMARY:  The  National  Park  Service,  in 
accordance  with  subsection  9.52(b)  of 
Title  36  of  the  Code  of  Federal 
Regulations,  part  9,  subpart  B,  has 
received  from  Seismic  Assistants,  Ltd., 
a  Plan  of  Operations  for  seismic 
exploration  within  Big  Thicket  National 
Preserve,  Texas.  The  Plan  of  Operations 
and  accompanying  Environmental 
Assessment  are  available  for  public 
review  and  comment. 
DATES:  The  National  Park  Service  will 
accept  comments  from  the  public  on  the 
Plan  of  Operations  and  Environmental 
Assessment  for  30  days  after  publication 
of  this  notice.  No  public  meetings  are 
scheduled  at  this  time. 
ADDRESSES:  The  Plan  of  Operations  and 
Environmental  Assessment  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superintendent,  Big  Thicket  National 
Preserve,  3785  Milam  Street.  Beaumont, 
Texas.  Copies  can  be  requested  from  the 
Superintendent,  Big  Thicket  National 
Preserve,  3785  Milam  Street,  Beaumont, 
Texas  77701  or  bv  calling  (409)  839- 
2689. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Hutter,  Acting  Chief,  Division  of 
Resources  Management.  Big  Thicket 
National  Preserve,  3785  Milam  Street, 
Beaumont,  Texas  77701,  (409)  839- 
2689.  Extension  232. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  mail 
comments  to  the  Superintendent.  Big 
Thicket  National  Preserve,  at  the  above 
street  address.  You  may  also  hand 
deliver  comments  to  the  superintendent 
at  the  same  address.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  mav 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identif\'ing  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Dated:  September  23,  2003. 
Micluel  D.  SnydCT, 

Deputy  Regional  Director.  Intermountain 
Region,  National  Park  Service. 

(FR  Doc.  03-28842  Filed  11-18-03;  8:45  am] 

BMJJNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Nationai  Park  Service 

Plan  of  Operations,  Environmental 
Assessment,  Padre  Island  NatkNial 
Seashore,  Texas 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  a  Plan 
of  Operations,  Environmental 
Assessment,  and  Floodplains  and 
Wetlands  Statement  of  Findings  for  a 
3G-day  public  review  at  Padre  Island 
National  Seashore. 


SUMMARY:  The  National  Park  Service 
(NPS),  in  accordance  with  Section 
9.52(b)  of  Thle  36  of  the  Code  of  Federal 
Regulations,  Executive  Order  11988, 
Floodplain  Management,  and  Executive 
Order  11990.  Protection  of  Wetlands  has 
received  from  BNP  Petroleum 
Corporation  a  Plan  of  Operations  for 
drilling  and  production  of  the  Dunn- 
Peach  No.  1  Well  from  a  surface  location 
6.9  miles  south  along  the  Gulf  beach, 
from  the  end  of  Park  Road  22,  within 
Padre  Island  National  Seashore. 
Additionally,  the  NPS  has  prepared  an 
Environmental  Assessment  and  a 
Floodplains  and  Wetlands  Statement  of 
Findings  for  the  site  of  the  proposed 
well. 

DATES:  The  above  documents  are 
available  for  public  review  and 
comment  through  December  19,  2003. 
ADDRESSES:  The  Plan  of  Operations, 
Environmental  Assessment,  and 
Floodplain  and  Wetlands  Statement  of 
Findings  are  available  for  public  review 
and  comment  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore.  20301  Park  Road  22.  Corpus 
Christi.  Texas.  Copies  of  the  Plan  of 
Operations  are  available,  for  a 
duplication  fee.  from  the 
Superintendent.  Padre  Island  National 
Seashore,  PO  Box  181300.  Corpus 
Christi.  Texas  78480-1300. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Arlene  Wimer.  Environmental 
Protection  Specialist,  Padre  Island 
National  Seashore.  PO  Box  181300. 
Corpus  Christi,  Texas  78480-1300, 
Telephone:  361-949-8173  x  224.  e-mail 
at  Arlene_Wimer@nps  gov. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  submit  comments  about  this 
document  within  the  30  days;  mail  them 
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to  the  post  office  address  provided 
above,  hand-deliver  them  to  the  park  at 
the  street  address  provided  above,  or 
electronically  file  them  to  the  e-mail 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  all6wable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/ or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  September  25,  2003. 
Michael  D.  Snyder, 

Acting  Director.  Inlermountain  Region, 
National  Park  Service. 

[FR  Doc.  03-28844  Filed  11-18-03;  8:45  am] 

BIUJNG  CODE~4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  four 
public  meetings  of  the  Delaware  Water 
Gap  National  Recreation  Area  Citizen 
Advisory  Commission.  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

MEETING  DATE  AND  TIME:  Monday, 
November  24,  2003,  at  7  p.m. 
ADDRESS:  Pocono  Environmental 
Education  Center,  Brisco  Mountain 
Road,  Dingmans  Ferry,  PA  18328. 

The  agenda  will  include  reports  from 
Citizen  Advisory  Commission  members 
including  the  establishment  of 
Commission  committees  such  as 
Recruitment,  Natural  Resources,  Inter- 
governmental Cultural  Resources, 
Special  Projects,  and  Public  Visitation 
and  Tourism. 

Supelrintendent  John  J.  Donahue  will 
give  a  report  on  various  park  issues, 
including  cultural  resourGes,  natural 
resources,  con.struction  projects,  and 
partnership  ventures.  The  agenda  is  set 


up  to  invite  the  public  to  bring  issues  of 
interest  before  the  Commission. 

MEETIN^  DATE  AND  TIME:  Saturday, 
Januarjf  10,  2004,  at  9  a.m.  (snow  date 
January  17). 

ADDRESis:  Mohican  Outdoor  Center,  50 
Camp  Road,  Blairstown,  NJ  07825-9655. 
The  )  genda  will  include  reports  from 
Citizen  Advisory  Commission 
Committees,  including  Recruitment, 
Natural  Resources,  Inter-govemmental 
Culturj  1  Resources,  Special  Projects, 
and  Pu  )lic  Visitation  and  Tourism. 
Superii  itendent  John  J.  Donahue  will 
give  a  report  on  various  park  issues, 
including  cultural  resources,  natural 
resourc  ss,  construction  projects,  and 
partner  ship  venttires.  The  agenda  is  set 
up  to  ii  vite  the  public  to  bring  issues  of 
interest  before  the  Commission. 
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DATE  AND  TIME:  Thursday, 
,  2004,  at  7  p.m. 

Bushkill  Visitor  Center,  Route 
Biishkill  PA  18324. 
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MEET1N<  I  DATE  AND  TIME:  Thursday. 
March  I,  2004,  at  7  p.m. 

ADDREStS:  Bushkill  Visitor  Center,  Route 
209.  Biishkill  PA  18324. 

This  is  the  annual  meeting  of  the 
Commi  >sion  held  for  the  election  of 
officers  for  the  2004-2005  term. 

SUPPLeIaENTARY  information:  The 

Water  Gap  National 
on  Area  Citizen  Advisory 
Comm^sion  was  established  by  Public 
73  to  advise  the  Secretary  of 
Interior  and  the  United  States 
is  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delawa  re  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 

affecting  the  recreation  area  and 
lunding  communities. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Superii  itendent,  Delaware  Water  Gap 
Nation!  il  Recreation  Area,  Bushkill,  PA 
18324,1570)588-2418. 
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[FR  Doc  03-28839  Filed  11-18-03;  8:45  am] 

BILUNG  <  ODE  4310-MY-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  change  of  public 
meeting. 

SUMMARY:  The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  meeting  scheduled  for 
November  21-23,  2003,  in  Albuquerque, 
NM,  and  announced  in  the  Federal 
Register  on" April  8,  2003  (FR  Doc.  03- 
8506),  is  rescheduled  for  early  in  2004. 
A  notice  will  be  published  in  the 
Federal  Register  when  dates  and  other 
details  for  the  next  Review  Committee 
meeting  have  been  determined. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Graham,  Program  Officer, 
National  NAGPRA,  telephone  (202) 
354-2202,  facsimile  (202)  371-5197,  or 
e-mail  martha graham@nps.gov. 

SUPPLEMENTARY  INFORMATION:  National 
NAGPRA  consultation  meetings  and 
training  sessions  scheduled  to  be  held 
in  Albuquerque,  NM,  November  18-20, 
2003,  will  be  held  as  planned. 

Dated:  October  9,  2003. 

John  Robbing, 

Designated  Federal  Officer,  NAGPRA  Review 
Committee. 

|FR  Doc.  03-28845  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4310-7B-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  25,  2003.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  Stales  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW.,  2280,  Washington,  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Service,1201  Eye  St.  NW.,  8th 
floor,  Washington,  DC  20005;  or  by  fax, 
(202)  371-6447.  Written  or  faxed 
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comments  should  be  submitted  by 
^December  4,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  tfegister  of  Historic 
Places. 

Georgia 

Fulton  County  ^ 

Wallace,  Anne,  Branch — Carnegie  Library  of 
Atlanta,  535  Luckie  St.  NW.,  Fulton, 
03001223. 

Kentucky 

Allen  County 

Dumont  Hill,  0.25  mi.  N  of  KY  1386, 
Scottsville,  03001227. 

Barren  County 

Glasgow  Central  Business  District  (Boundary 
Increase),  Roughly  bounded  by  Water  St., 
Broadway  St.,  Wayne  St.,  and  Liberty  St., 
Glasgow,  03001228. 

North  Race  Street  Historic  District  (Boundary 
Increase),  (Barren  County  MRA),  Roughly 
bounded  by  Happy  Valley  Rd.,  Green  St., 
Garmon  Ave.  and  Front  St.,  Glasgow, 
03001229. 

Southwest  Glasgow  Residential  District 
(Boundary  Increase),  (Barren  County 
MRA),  Roughly  bounded  by  Washington 
St.,  Broadway  St.,  Brookdale  Dr.,  Cottage 
Ave.,  and  Jefferson  St.,  Glasgow,  03001230. 

Boone  County 

Rabbit  Hash  Historic  District,  (Boone  County, 
Kentucky  MPS),  Roughly  along  Lower 
River  Rd.,  Rabbit  Hash,  03001231. 

Bullitt  County 

Lebanon  Junction  Historic  District,  Roughly 
bounded  by  Maple  St.,  KY  61,  Knoxville 
Ave.  and  Harrel  and  Masden  Sts..  Lebanon 
Junction,  03001224. 

Jefferson  County 

Pendennis  Club,  218  W.  Walnut  St.. 
Louisville,  03001225. 

.  Pike  County 

Stone  Historic  District,  Portions  of  Pond 
Creek  and  Hensley  Hollow  Rds.,  Baptist, 
Irick,  Eastern  and  May  Sts.,  and  Trout 
Town  Ln.,  Stone,  03001226. 

Louisiana 

Orleans  Parish 

Sister  Stanislaus  Memorial  Building,  450  S. 
Claiborne  Ave.,  New  Orleans,  03001233. 

Poiiile  Coupee  Parish 

Dupre,  Jacques,  House,  (Louisiana's  French 
Creole  Architecture  MPS),  13987  Chenal 
Rd.,  Jarreau,  03001232. 

Massachusetts 

Hampden  County 

New  Bay  Diner  Restaurant,  (Diners  of 
Massachusetts  MPS),  950  Bay  St., 
Springfield,  03001244. 

Middlesex  County 

Whit's  Diner,  (Diners  of  Massachusetts  MPS), 
184 A  Fountain  St.,  Framingham, 
03001243. 


Worcester  County 

Miss  Toy  Town  Diner,  (Diners  of 
Massachusetts  MPS),  102  Main  St., 
Gardner,  03001242. 

New  Mexico 

Bernalillo  County 

Manzano  Court  Addition  Historic  District, 
(Twentieth  Century  Suburban  Growth  of 
Albuquerque  MPS),  1000-1025  Manzano 
Court  NW.,  Albuquerque,  03001234. 

New  York 

Albany  County 

Bennett  Hill  Farm,  Bennett  Hill  Rd.  at  Rowe 
Rd..  New  Scotland,  03001241. 

Nassau  County 

Goodyear,  A.  Conger,  House,  14  Orchard  Ln.. 
Old  Westbury.  03001246. 

Otsego  County 

Oneonta  Downtown  Historic  District,  Main, 
Chestnut,  Dietz,  Market,  Elm,  Water,  Wall, 
S.  Main  Sts.,  Oneonta,  03001245. 

Saratoga  County 

Noxon  Bank  Building,  9  Terminal  Rd., 
Crescent,  03001247. 

North  Carolina 

Pitt  County 

Renston  Rural  Historic  District,  Approx  2.5 
mi  along  NC  903,  roughly  bounded  by  NC 
1127  and  Stokes  Ln.,  Winterville, 
03001236. 

Oklahoma 

Canadian  County 

Bridgeport  Hill  Service  Station,  (Route  66  in 
Oklahoma  MPS),  Jet.  Old  Route  66  and 
U.S.  281  Spur,  Geary,  03001239. 

CreeJc  County 

Little  Deep  Fork  Creek  Bridge,  (Route  66  in 
Oklahoma  MPS),  0.33  mi.  E  of  jet.  of  E0830 
Rd.  and  N3700  Rd.,  Bristow,  03001237. 

Lincoln  County 

Ozark  Trails  Section  of  Route  66,  (Route  66 
in  Oklahoma  MPS),  Jet.  of  N3540  Rd  and 
E0890  Rd  W  to  jet.  of  E0890  Rd.  and  St. 
Louis  and  San  Francisco  RR  tracks,  Stroud, 
03001235. 

Osage  County 

Lincoln  Colored  School,  171  NE  Walnut, 
Fairfax,  03001238. 

Ottawa  County 

Nareissa  D-X  Gas  Station,  (Route  66  in 
Oklahoma  MPS),  15050  S.  OK  69,  Miami, 
03001240. 

Vermont 

Windsor  County 

Christian  Street  Rural  Historic  District, 
Christian  St.,  Hemlock  Ridge  Dr.,  and 
Jericho  St.,  Hartford,  03001248. 

Virginia 

Greene  County 

Skyline  Drive  Historic  District  (Boundary 
Increase),  Shenandoah  National  Park, 


Skyland,  Lewis  Mountain  and  Big 
Meadows,  Luray,  03001251. 

Wisconsin 

Jefferson  County 

SolUday,  Albert  F.,  House.  114  S.  Church  SL, 
Watertown,  03001249. 

Wyoming 

Albany  County 

Lincoln  School,  209  S.  Cedar  St.,  Laramie. 
03001252. 

Teton  County 

George  Washington  Memorial  Park,  Bet. 

Cache,  Center,  Broadway,  and  Deloney. 

Jackson.  03001250. 
Huff  Memorial  Library  320  S.  King  St. 

Jackson,  03001253. 

Requests  for  REMOVAL  have  been  made 
for  the  following  resources: 

Kentucky 

Red  Bird  River  Petroglyph  (15CY51), 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Eriline  vicinity, 
89001182. 

Louisiana 

St.  Landry  Parish 

Dupre,  Jacques,  House,  Off  U.S.  167,  N  of 
Opelousas,  Opelousas  vicinity,  90000543. 

Pennsylvania 

Risser's  Mill  Covered  Bridge,  (Covered 
Bridges  of  Lancaster  County  TR),  SW.  of 
Manheim  of  LR  36069,  Rapho/Mount  Joy 
Townships  Manheim  vicinity,  80004612. 

[FR  Doe.  03-28840  Filed  11-18-03;  8.45  am] 

BILLING  COOE'4312-51-P 


DEPARTMENT  OF  THE  INTEMOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  1,  2003.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW,  2280,  Washington,  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places.  National 
Park  Service.1201  Eye  St.  NW..  8th 
floor.  Washington  DC  20005;  or  by  fax, 
202-371-€447.  Written  or  faxed 
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comments  should  hv  submitted  by 
December  4.  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Iowa 

Polk  County 

Hotel  Kirkwood,  400  4th  St.  (400  Walnut  St.), 
Des  Moines,  03001256 

Linden  Heights  Historic  District,  Foster  Dr., 
Glenview  Dr.,  Woodlawn,  Park  Hill  Dr.  W 
of  SW  42nd  St..  Des  Moines.  03001262 

Kansas 

Douglas  County 

Coal  Creek  Library.  698  E.  1719  Rd..  Baldwin 
City,  03001257 

Pratt  County 

Thornton  Adobe  Barn,  1  mi.  E  and  1.25  mi 
N  of  Isabel.  Isabel.  03001258 

Thomas  County 

Colby  City  Hall,  (New  Deal-Era  Resources  of 
Kansas  MPS)  585  N.  Franklin  Ave..  Colbv. 
03001259 

Colby  Community  High  School.  (New  Deal- 
Era  Resources  of  Kansas  MPS)  750  W. 
*_   Third  St..  Colby.  03001260 

Maryland 

Baltimore  Independent  city 

Miller,  H.F.  Miller  &  Son  Tin  Box  and  Can 
Manufacturing  Plant,  2601  N.  Howard  St.. 
Baltimore  (Independent  City),  03001268 

Carroll  County 

Englar — Scweigart — Rinehart  Farm,  47 
Rockland  Rd..  Westminster.  03001267 

Queen  Anne's  County 

Female  Seminary.  205-207  S.  Commerce  St.. 
Cenlreville,  03001266 

Massachusetts 

Bristol  County 

Common  Avenue  Historic  District, 
Commonwealth  Ave.,  N  side  from  Stanley 
St.  to  beyond  Robinson  St..  North 
Attleborough.  03001261 

Cottage — Freeman  Historic  District.  Cottage 
St.  Freeman  St.,  from  Commonwealth  Ave. 
to  Ten  Mile  River  and  Park  Ln.,  North 
Attleborough,  03001263 

Essex  County 

Ann's  DineFr  (Diners  of  Massachusetts  MPS)^ 
11  Bridge  Rd.  (US  1),  Salisbury,  03001264 

Missouri 

Cape  Girardeau  County 

Wood  Building,  (Cape  Girardeau,  Missouri 
MPS)  1-3  S.  Frederick  and  605-607 
Independence  Sts.,  Cape  Girardeau, 
03001269  "" 

New  Hampshire 

Carroll  County 

North  Conway  5  and  10  Cent  Store,  2683 
Main  St.,  North  Conway,  03001282 


Coos  Cot  nty 

Meadow  Bridge,  Spur  of  North  Rd.  in 
Ahelbi  me  across  the  Androscoggin  R. 
Shelbitne,  03001284 

Hillsborc  ugh  County 

Nichols,  i4arion.  Summer  Home,  56  Love 
Lane,  f  iollis,  03001283 

New  Jera  !y 

Camden  County 

Church  0  F  the  Immaculate  Conception,  642 
Marke«St.,  Camden,  03001277 

Middlese  <  County 

St.  Mary'  i  Church,  Jet.  of  Jackson  St.  and 
Whitel  ead  Ave.,  South  River  Borough, 
630015  76 

Somerset  County 

Gurlick,   )irck.  House,  506  Belle  Mead— 
Blawei  burg  Rd.,  Montgomery  Township, 
030012  85 

>Jew  Yonc 

Albany  Cbunty 

Babcock.  Dr.  John,  House.  101  Lasher  Rd. 
Selkirk,  03001278 


Cayuga  (Jountv 
Mosher 
.Aurora 


I^rmstead,  1016  Sherwood  Rd., 
03001280 


Union 
Ave.  W 
030012  72 


Duplin  C  mnty 

Kenansvi  II 
Decrea  i 
Sts.,  St)kes 


Mitchell 

Penland 
(Conle' ' 


New  Haiipver 
Sunset 


Saratoga  County 

Berry,  Ca  .  Sidney.  House,  725  W.  River  Rd. 

Northu  mberland,  03001281 
Gideon  P  jtnam  Burying  Ground.  Franklin 

St.,  Saratoga  Springs.  03001279 

North  Ca  -olina 

Cabarrus  County 

Union  St;  eet  Nourth — Cabarrus  Avenue 
Comm(  rcial  Historic  District.  Roughly 
3t.  N,  Cabarrus  Ave.  E,  Cabarrus 
and  Church  St.  S,  Concord, 


e  Historic  District  (Boundary 
e),  NC  24,  cic.  of  Bostic  and  Stokes 
St.  from  S.  Main  St.  to 
Semin4rv  St.,  Kenansville,  03001271 


Lincoln  C  bunty 

Laboratoi  y  Historic  District,  Jet.  of  Laboratory 
Rd.  an(   S.  Fork  Rd.,  Laboratory,  03001273 

Mecklenl  urg  County 

Grinnell  i  llompany-^eneral  Fire 
Extinqi  lisher  Company  Complex,  1431  W. 
Morehiad  St.,  Charlotte,  03001275 


"ountv 


Jchool  Historic  District,  NC  1164 
Ridge  Rd.),  Penland,  03001270 


P(  rk  1 


County 

Historic  District,  Roughly 
bound(  d  by  Carolina  Beach  Rd.,  Southern 
Blvd., :  turnett  Blvd.,  and  Sunset  Ave., 
Wilmii  gton,  03001265 

Scotland  County 

Laurinbu  rg  Commercial  Historic  District, 
Roughly  bounded  by  Church,  Atkinson, 


Biggs  Sts.  and  the  Laurinburg  and 
Sourthern  RR,  Laurinburg,  03001274 

Ohio 

Hamilton  County    ^ 

Glencoe-Aubum  Hotel  and  Clecoe-Aubum 
Place  Row  Houses,  Glencoe  Place,  Leroy 
Court,  View  Court,  Cincinnati,  03001286 

Montgomery  County 

Exposition  Hall,  Montgomery  County 
Fairgrounds,  Montgomery  County 
Fairgrounds,  1043  S.  Main  St.,  Dayton, 
03001287 

South  Carolina 

Aiken  County 

US  Court  House — ^Aiken,  South  Carolina,  223 

Park  Ave.,  SE,  Aiken,  03001288 

A  request  for  REMOVAL  has  been  made  for 
the  following  reasons: 

Iowa 

Calhoun  County 

Welsh  Bridge,  (Highway  Bridges  of  Iowa 
MPS),  1st  Ave.  Over  Welsh's  Slough, 
Somers,  98000751 

Clayton  County 

County  Road  Bridge  15,  (Highway  Bridges  of 
Iowa  MPS),  Coimty  Road  over  unnamed 
stream,  Elkader  vicinity,  98000804 

Des  Moines  County 

Yellow  Spring  Creek  Bridge,  (Highway 
Bridges  of  Iowa  MPS),  Sperry  Rd.  Over 
Yellow  Spring  Cr.,  Mediapolis  vicinity, 
98000791 

Story  County 

Sopers  Mill  Bridge,  N  of  Ames  off  lA  35, 
Ames  vicinity,  78001261 

Tennessee 

White  County 

Oldham  Theater,  W,  Liberty  Sq.,  Sparta, 
93001188 

[FR  Doc.  03-28841  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4312-S1-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree' 
Under  the  Compreliensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Consistent  with  Section  122{i)  of 
CERCLA,  42  U.S.C.  9622(1),  and  28  CFR 
50.7,  a  Partial  Consent  Decree  with 
Intertrade  Holdings  was  docketed  with 
the  United  States  District  Court  for  the 
Middle  District  of  Georgia  in  the  matter 
of  United  States  v.  American  Cyanamid, 
et  al.  No.  1:02-CV-109-1  (M.D.  Ga.) 
(Docket  No.  60). 

In  that  action,  ^e  United  States  seeks 
to  recover  from  various  Defendants, 
pursuant  to  Sections  107  and  113(b)(2) 
of  the  Comprehensive  Environmental 
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Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  ("CERCLA"). 
42  U.S.C.  9607  and  9613(G)(2),  the  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  responding  to  the 
release  and/or  threatened  release  of 
hazardous  substances  at  and  from  the 
StoUer  Chemical  Company/Pelham  Site 
("Site")  in  Pelham,  Mitchell  County, 
Georgia. 

Under  the  proposed  Partial  Consent 
Decree,  Defendant  Intertrade  Holdings 
will  pay  $iqp,000  to  the  Hazardous 
Substances  Superfund  in 
reimbiu-sement  of  the  costs  incurred  by 
the  United  States  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611.  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611. 
and  should  refer  to  United  States  v. 
American  Cyanamid,  et  al.,  (M.D.  Ga) 
(Partial  Consent  Decree  with  Intertrade 
Holdings,  DOJ  Ref  No.  90-11-3-07602). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Middle  District  of  Georgia, 
Cherry  St.  Galleria,  4th  Floor,  433 
Cherry  St.,  Macon,  GA  31201  ((478) 
752-3511),  and  at  EPA  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303  (contact 
Elizabeth  Davis,  Esp.  (404)  562-9696). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site, 

http://www.usdoj.gov/enrd/open.html. 
A  copy  of  the  Partial  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library.  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
[tonia.fIeetwood@usdof.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a  • 
copy  from  the  Consent  Decree  Library, 
please  refer  to  United  States  v. 
American  Cyanamid,  et  al..  (M.D.  Ga) 
(Partial  Consent  Decree  widi  Intertrade 
Holdings,  DOJ  Ref.  No.  90-11-3-07602). 
and  enclose  a  check  in  the  amount  of 
$5.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

W.  Benjamin  Fisherow. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  S-  Natural  Resources 
Division. 

[FR  Doc.  03-28926  Filed  1 1-18-03;  8:45  am] 

BILUNC  CODE  44ia-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liabiiity  Act 
("CERCLA") 

Consistent  with  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i).  and  28  CFR 
50.7.  notice  is  hereby  given  that  on  June 
12.  2003.  a  Partial  Consent  Decree  with 
American  Cyanamid  was  docketed  with 
the  United  States  District  Court  for  the 
Middle  District  of  Georgia  in  the  matter 
of  United  States  v.  American  Cyanamid, 
et  al..  No.  1:02-CV-1 09-1  (M.D.  Ga.) 
(Docket  No.  60). 

In  that  action,  the  United  States  seeks 
to  recover  from  various  Defendants, 
pursuant  to  Sections.107  and  113(g)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended.  ("CERCLA"). 
42  U.S.C.  9607  and  9613(g)(2).  the  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  responding  to  the 
release  and/or  threatened  release  of 
hazardous  substances  at  emd  from  the 
Stoller  Chemical  Company/Pelham  Site 
("Site")  in  Pelham,  Mitchell  County. 
Georgia. 

Under  the  proposed  Partial  Consent 
Decree.  Defendant  American  Cyanamid 
will  pay  $205,000  to  the  hazardous 
Substances  Superfund  in 
reimbursement  of  the  costs  incurred  by 
the  United  States  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611.  U.S.  Department 
of  Justice.  Washington.  DC  20044-7611. 
and  should  refer  to  United  States  v. 
American  Cyanamid.  et  al..  (M.D.  Ga.) 
(Partial  Consent  Decree  with  American 
Cyanamid.  DO)  Ref.  No.  90-11-3- 
07602). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Middle  District  of  Georgia, 
Cherry  St.  Galleria,  4th  Floor,  433 
Cherry  St.,  Macon,  GA  31201  ((478) 
752-3511).  and  at  EPA  Region  4.  Atlanta 
Federal  Center.  61  Forsyth  Street,  SW., 
Atlanta.  Georgia  30303  (contact 
Elizabeth  Davis,  Esq.  (404)  562-9696). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site. 

http://www.  usdoj.gov/enrd/open.html. 
A  copy  of  the  Partial  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  PO  Box  7611, 


U.S.  Department  of  Justice.  Washington, 
DC  20044-7611  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  refer  to  United  States  v. 
American  Cyanamid,  et  al..  (M.D.  Ga.) 
(Partial  Consent  Decree  with  American 
Cyanamid,  DOJ  Ref.  No.  90-11-3- 
07602),  and  enclose  a  check  in  the 
amount  of  $5.50  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

W.  Benfamin  Fisherow, 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  &■  Natural  Resources 
Division. 

[FR  Doc.  03-28927  Filed  11-18-03;  8:45  am] 
BILUPKS  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Consistent  with  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i).  and  28  CFR 
50.7.  notice  is  herebv  given  that  on  June 
12.  2003,  a  Partial  Consent  Decree  with 
The  Dial  Corporation  was  docketed  with 
the  United  States  District  Court  for  the 
Middle  District  of  Georgia  in  the  matter 
of  United  States  v.  American  Cyanamid, 
etal.  No.  1:02-CV-109-1  (M.D.  Ga.) 
(Docket  No.  60). 

In  that  action,  the  United  States  seeks 
to  recover  from  various  Defendants, 
pursuant  to  Sections  107  and  113(g)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended.  CCERCLA"). 
42  U.S.C.  9607  and  9613(g)(2).  the  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  responding  to  the 
release  and/or  threatened  release  of 
hazardous  substances  at  and  from  the 
Stoller  Chemical  Company/Pelham  Site 
("Site")  in  Pelham.  Mitchell  County, 
Georgia.  ■ 

Under  the  proposed  Partial  Consent 
Decree.  The  Dial  Corporation  will  pay 
$570,000  to  the  Hazardous  Substances 
Superfund  in  reimbursement  of  the 
costs  incurred  by  the  United  States  at 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  761 1 ,  U.S. 
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Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  American  Cyanamid,  et  al, 
(M.D.  Ga.)  (Partial  Consent  Decree  with 
The  Dial  Corporation.  DOJ  Ref.  No.  90- 
11-3-07602). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Middle  District  of  Georgia, 
Cherry  St.  Galleria,  4th  Floor,  433 
Cherry  St.,  Macon.  GA  31201  ((478) 
752-3511),  and  at  EPA  Region  4,  Atlanta 
Federal  Center.  61  Forsyth  Street,  SW., 
AUanta,  Georgia  30303  (contact 
Elizabeth  Davis,  Esq.  (404)  562-9696). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site:  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Partial 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdo}.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  frY>m  the  Consent 
Decree  Library,  please  refer  to  United 
States  V.  American  Cyanamid,  et  al., 
(M.D.  Ga.)  (Partial  Consent  Decree  with 
The  Dial  Corporation,  DOJ  Ref.  No.  90- 
11-3-07602),  and  enclose  a  check  in  the 
amount  of  $5.75  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

W.  Benjamin  Fisherow. 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  Sr  Natural  Resources 

Division. 

[FR  Doc.  03-28928  Filed  11-18-03;  8:45  am] 

BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Consistent  with  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i),  and  28  CFR 
50.7,  a  Partial  Consent  Decree  among 
the  United  States,  Brenntag  Mid-South, 
Inc.,  PVS  Chemical  Solutions,  and 
Winn-Dixie  Stores,  Inc.  was  docketed 
with  the  United^^States  District  Court  for 
the  Middle  District  of  Georgia  in^e 
matter  of  United  States  v.  American 
Cyanamid,  et  al.  No.  1:02-CV-109- 
1(M.D.  Ga.)  (Docket  No.  60). 

In  that  action,  the  United  States  seeks 
to  recover  from  various  Defendants, 
pursuant  to  Sections  107  and  113(g)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


IS  BO, 


Act  of 

42  U.S.C 

incurred 

United 

release 

hazardoiis 

StoUer 

("Site") 

Georgia 

Under 
Decree, 
the  follo"  ving 
Substanqe 
rei 

the  United 
Mid-Sou  h 
Chemica 
Winn- 


as  amended  ("CERCLA"), 
9607  and  9613(g)(2),  the  costs 
and  to  be  incurred  by  the 
in  responding  to  the 
aiid/or  threatened  release  of 

substances  at  and  from  the 
Chemical  Company/Pelham  Site 
n  Pelham,  Mitchell  County, 


tie 


the  proposed  Partial  Consent 
Settling  Defendants  will  pay 
amounts  to  the  Hazardous 
s  Superfund  in 
mbur^ment  of  the  costs  incurred  by 
States  at  the  Site:  Brenntag 
Inc.— $23,441;  PVS 
Solution,  Inc. — $47,000;  and 
Stores,  Inc.— $17,500. 


Di  de  i 

The  D(  ipartment  of  Justice  will  receive 
for  a  per  od  of  thirty  (30)  days  from  the 
date  of  tl  lis  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistan  Attorney  General, 
Environi  lent  and  Natural  Resources 
Division  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC. 
20044-7  Jll,  and  should  refer  to  United 
States  v.  American  Cyanamid,  et  al., 
(M.D.  Ga.)  (Partial  Consent  Decree  with 
Brenntaf  Mid-South,  Inc..  PVS 
Chemica  Solutions,  and  Winn-Dixie 
Stores.  I]  ic,  DOJ  Ref.  No.  90-11-3- 
07602). 

The  C(  nsent  Decree  may  be  examined 
at  the  Ol  ice  of  the  United  States 
Attorney ,  Middle  District  of  Georgia, 
Cherry  St.  Galleria,  4th  Floor,  433 
Cherry  St.,  Macon,  GA  31201  ((478) 
752-351 1),  and  at  EPA  Region  4,  Atlanta 
Federal  ( Center.  61  Forsyth  Street,  SW.. 
Atlanta,  Georgia  30303  (contact 
Elizabeti  Davis.  Esq.  (404)  562-9696). 
During  the  public  comment  period,  the 
Consent  JDecree  may  also  be  examined 
on  the  fallowing  Department  of  Justice 
Web  site ,  http://www.usdoj.gov/enrd/ 
open.hti  il.  A  copy  of  the  Partial 
Consent  Decree  may  also  be  obtained  by 
mail  froi  a  the  Consent  Decree  Library, 
P.O.  Bo)  7611  U.S.  Department  of 
Justice,   Vashington,  DC  20044-7611  or 
by  faxin  >  or  e-mailing  a  request  to  Tonia 
Fleetwo  )d  {tonia.fIeetwood@usdo).gov), 
fax  no.  ( 102)  514-0097,  phone 
confirmftion  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  I  ibrary,  please  refer  to  United 
States  V.  American  Cyanamid,  et  al., 
(M.D.  G(i.)  (Partial  Consent  Decree  with 
Brennta  ;  Mid-South,  Inc.,  PVS 
Chemici  1  Solutions,  and  Winn-Dixie 
Stores,  I  ic,  DOJ  Ref.  No.  90-11-3- 
07602),  md  enclose  a  check  in  the 
amount  sf  $6.00  (25  cents  per  page 


reproduction  cost)  payable  to  the  U.S. 
Treasury. 

W.  Beniamin  Fi^erow, 

Deputy  Chief,  Environmental  Enforcement 

Section.  Environment  &■  Natural  Resources 

Division. 

[FR  Doc.  03-28929  Filed  11-18-03;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Consistent  with  Section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i).  and  28  CFR 
50.7.  notice  is  hereby  given  that  on  June 
12.  2003.  a  Partial  Consent  Decree 
among  the  United  States,  Blackman 
Uhler.  Clariant  Corp..  and  Southwire 
was  docketed  with  the  United  States 
District  Court  for  the  Middle  District  of 
Georgia  in  the  matter  of  United  States  v. 
American  Cyanamid,  et  al..  No.  1:02- 
CV-109-1  (M.D.  Ga.)  (Docket  No.  60). 

In  that  action,  the  United  States  seeks 
to  recover  from  various  Defendants, 
pursuant  to  Sections  107  and  113(g)(2) 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  ("CERCLA"). 
42  U.S.C.  9607  and  9613(g)(2).  the  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  responding  to  the 
release  and/or  threatened  release  of 
hazardous  substances  at  and  from  the 
Stoller  Chemical  Company/Pelham  Site 
("Site")  in  Pelham.  Mitchell  County. 
Georgia. 

Under  the  proposed  Partial  Consent 
Decree.  Defendants  Blackman  Uhler. 
Clariant  Corp.,  and  Southwire 
collectively  will  pay  $247,000  to  the 
Hazardous  Substances  Superfund  in 
reimbursement  of  the  costs  incurred  by 
the  United  States  at  the  site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from-the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  V.  American  Cyanamid,  et  al., 
(M.D.  Ga.)  (Partial  Consent  Decree  with 
Blackman  Uhler,  Clariant  Corp.,  and 
Southwire.  DOJ  Ref.  No.  90-11-3- 
07602). 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Middle  District  of  Georgia, 
Cherry  St.  Galleria,  4th  Floor,  433 
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Cherry  St..  Macon,  GA  31201  ((478) 
752-3511),  and  at  EPA  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303  (contact 
Elizabeth  Davis,  Esq.  (404)  562-9696). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Partial 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {.tonia.fleetwood@usdoJ.gov] , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  refer  to  United 
States  V.  American  Cyanamid,  et  al., 
(M.D.  Ga.)  (Partial  Consent  Decree  with 
Blackman  Uhler,  Clariant  Corp.,  and 
Southwire,  DOJ  Ref.  No.  90-11-3- 
07602),  and  enclose  a  check  in  the 
amoimt  of  $6.50  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

W.  Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  &■  Natural  Resources 
Division. 

(FR  Doc.  03-28930  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
in  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  30,  2003,  a 
proposed  Consent  Decree  in  United 
States  and  Idaho  v.  Estate  ofj.J. 
Oberbillig,  Civil  Action  No.  CV02-451- 
S-LMB  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Idaho. 

The  United  States  and  Idaho  filed  a 
civil  action  for  injunctive  relief  and 
recovery  of  response  costs  for  cleaning  ^ 
up  the  Stibnite  Mine  Site  and  Cinnabar 
Mine  Site  in  Valley  County,  Idaho  (the 
"Sites")  against  the  Estate  of  J.J. 
Oberbillig  ("Defendant")  in  the  District 
of  Idaho  on  September  26,  2002.  In  this 
action,  the  United  States  asserted  claims 
under  Sections  106(a)  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  ("CERCLA"),  42  U.S.C.  9606(a)  and 
9607,  and  Idaho  asserted  claims  under 
Section  107(a)  of  CERCLA  and  Idaho 
Code  Sections  39-108,  39-4414. 

Under  the  terms  of  the  proposed 
Consent  Decree  settling  the  claims 


asserted  in  the  Complaint,  Defendant 
agrees  to  pay  $152,206.00  of  the  United 
States'  past  response  costs  and 
$50,703.00  of  Idaho's  past  response 
costs.  The  remaining  monies  in  the 
Estate.  $25,323.00,  will  be  retained  by 
Defendant  for  probate  and  estate 
administration  expenses.  Defendant  also 
agrees  to  access  by  the  United  States 
and  Idaho  to  the  Sites,  and  to  adjacent 
property,  and  to  construction  of  a 
repository  on  Defendant's  property  at 
the  Stibnite  Site  where  wastes  from  the 
response  actions  will  be  deposited.  In 
return  for  the  commitments  by 
Defendant,  the  United  States  grants 
Defendant  a  covenant  not  to  sue  under 
CERCLA  Sections  106  and  107(a),  42 
U.S.C.  9606  and  9607(a),  relating  to  the 
Sites,  and  Idaho  grants  Defendant  a 
covenant  not  to  sue  under  CERCLA 
Section  107(a)  of  42  U.S.C.  9607(a),  and 
Idaho  Environmental  Protection  and 
Health  Act,  Idaho  Code  Section  39-101. 
et  seq..  relating  to  the  Sites. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20044-7611,  and  should  refer  to  United 
States  and  Idaho  v.  Estate  of  J.J. 
Oberbillig,  D.J.  Ref.  No.  90-11-3-06069/ 
3. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  877  West  Main  Street,  Suite 
201,  Boise,  ID  83702  and  at  U.S.  EPA 
Region  X,  1200  Sixth  Avenue,  Seattle. 
WA  98101.  During  the  public  comment 
period,  the  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site:  http:// 
www.  usdoj.gov/enrd/open  .h  tml. 

A  copy  of  the  Consent  Decree  may 
also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov],  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$10.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury.  If 
requesting  a  copy  of  the  Consent  Decree 
exclusive  of  Appendices,  please  enclose 
a  check  in  the  amount  of  $7.75  (25  cents 


per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Robert  E.  Maher,  Jr., 

Assistant  Section  Chief  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
|FR  Doc.  03-28931  Filed  11-18-03;  8:45  am) 
BILUNG  CODE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Ual>ility  Act 

Under  28  CFR  50.7  and  42  U.S.C. 
9622(i),  notice  is  hereby  given  that  on 
October  2,  2003,  a  proposed  Consent 
Decree  in  United  States  v.  Metropolitan 
St.  Louis  Sewer  District,  et  al..  Civil 
Action  No.  4:  03CV01625  ERW  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Missouri. 

In  this  action  the  United  States  sought 
response  costs  relating  to  response 
actions  by  the  Environmental  Protection 
Agency  ("EPA")  at  the  Great  Lakes 
Superfund  Site  in  St.  Louis,  MO.  The 
Site  is  a  former  drum  reclamation 
facility  contaminated  primarily  with 
lead  and  polychlorinated  biphenyls 
("PCBs").  The  settling  defendant,  the 
Metropolitan  St.  Louis  Sewer  District 
("MSD")  owns  a  portion  of  the  Site 
property  but  did  not  participate  in  the 
disposal  of  hazardous  substances  on  the 
property.  In  the  proposed  consent 
decree  MSD  has  agreed  to  reimburse 
EPA  $230,000  in  past  response  costs 
and  grant  access  and  institutional 
controls  on  its  property. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  U.S.  v.  Metropolitan 
St.  Louis  Sewer  District  Consent  Decree, 
D.J.  Ref  90-11-3-07280/3. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  Missouri, 
111  S.  10th  Street,  Room  20.333,  St. 
Louis,  MO,  63102,  (314)  539-2200  and 
at  U.S.  EPA  Region  VII,  901  N.  5th 
Street,  Kansas  City,  KS  66101,  (913) 
551-7471.  During  the  public  comment 
period,  the  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdof.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
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Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611  or  by  £axing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  No. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$7.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Robert  E.  Maher.  Jr.,    . 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-28925  Filed  11-18-03;  8:45  am] 

BOXING  COOe  4410-1S-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  -will  be 
held  at  the  Nancy  Hanks  Center,  HOC 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  20506  as  follows: 

Theater/Musical  Theater:  December 
2-5,  2003,  Room  730  (Challenge 
America/ Access,  Heritage  and 
Preservation  categories).  A  porfion  of 
this  meeting,  from  3  p.m.  to  4:30  p.m. 
on  December  4th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9:30  a.m.  to  6  p.m.  on  December  2nd, 
from  9:30  a.m.  to  6:30  p.m.  on  December 
3rd,  from  9:30  a.m.  to  3  p.m.  and  from 
4:30  p.m.  to  6:30  p.m.  on  December  4th, 
and  from  10  a.m.  to  4:30  p.m.  on 
December  5th,  will  be  closed. 

Literature:  December  8-9,  2003,  Room 
714  (Challenge  America/Access. 
Heritage  &  Preservation  categories).  A 
portion  of  this  meeting,  from  11  a.m.  to 
12  p.m.  on  December  9th,  will  be  open 
to  the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  December  8th,  and 
from  9  a.m.  to  11  a.m.  and  12  p.m.  to 
4  p.m.  on  December  9th,  will  be  closed. 

Arts  Education:  December  8-12,  2003, 
Room  716  (Learning  in  the  Arts  for 
Children  and  Youth,  Panel  C — Dance, 
Multidisciplinary,  Music  and  Opera).  A 
portion  of  this  meeting,  from  12:30  p.m. 
to  1:30  p.m.  on  December  12th,  will  be 
open  to  the  public  for  policy  discussion. 
The  remaining  portions  of  this  meeting, 
from  9  a.m.  to  6  p.m.  on  December  8th — 
11th  and  from  9  a.m.  to  12:30  p.m.  and 


1:30  p.m  to  2:45  p.m.  on  December 
12th,  wil  be  closed. 

Arts  Education:  December  15-19, 
2003,  Rcim  716  (Learning  in  the  Arts 
for  Children  and  Youth,  Panel  D-Folk 
and  Tract tional  Arts,  Local  Arts 
Agencies,  Multidisciplinary,  and 
Presenting).  A  portion  of  this  meeting, 
from  12:|0  p.m.  to  1:30  p.m.  on 
Decembe  r  19th,  will  be  open  to  the 
public  fo  r  policy  discussion.  The 
remainin  g  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  December  15th — 
18th  and  from  9  a.m.  to  12:30  p.m.  and 
1:30  p.nj  to  3:30  p.m.  on  December 
19th,  wil  be  closed. 

The  cli  )sed  meetings  and  portions  of 
meetings  are  for  the  purpose  of  Panel 
review,  ( iscussion,  evaluation,  and 
recomm<  ndation  on  applications  for 
financial  assistance  under  the  National 
Foundat  on  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
includin  5  information  given  in 
confiden  ::e  to  the  agency  by  grant 
applican  :s.  In  accordance  with  the 
determir  ation  of  the  Chairman  of  April 
30,  2003  these  sessions  will  be  closed 
to  the  pu  blic  pursuant  to  subsection  (c) 
(6)  of  5  1  .S.C.  552b. 

Any  pi  irson  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  I  lay  be  permitted  to  participate 
in  the  pa  nel's  discussions  at  the 
discretia  n  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  (  mployee  in  attendance. 

If  you  leed  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AocessAbility,  National 
Endown  ent  for  the  Arts,  1100 
Pennsvb  ania  Avenue,  NW,  Washington, 
DC  2050  3,  202/682-5532,  TDY-TDD 
202/682  -5496,  at  least  seven  (7)  days 
prior  to  1  he  meeting. 

Furtht  r  information  with  reference  to 
this  mee  ing  can  be  obtained  from  Ms. 
Kathy  PI  Dwitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endown  ent  for  the  Arts,  Washington, 
DC,  205(  6,  or  call  202/682-5691. 


Dated: 
Kathy  Pl<lwitz 

Panel  Coqrdinator. 

National 

[FR  Doc. 
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"Jovember  13,  2003. 
Worden, 

.  Panel  Operations, 
Endowment  for  the  Arts. 
13-28880  Filed  11-18-03:  8:45  am] 
7537-01-P 


NATION  (L  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Nationa  Endowment  for  the  Arts; 
Partners  hips  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  \dvisory  Committee  Act  (Public 
Law  92-  463),  as  amended,  notice  is 


hereby  given  that  two  meetings  of  the 
Partnerships  Advisory  Panel  (Regional 
Partnership  Agreements),  to  the 
National  Council  on  the  Arts  will  be 
held  by  teleconference  on  December  10, 
2003  and  on  December  12,  2003.  The 
first  panel  will  meet  from  2:30  p.m.  to 
3:30  p.m.  on  December  10th  and  the 
second  panel  will  meet  from  12  p.m.  to 
1  p.m.  on  December  12th  in  Room  710 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506. 

These  meetings  will  be  open  to  the 
public.  Topics  will  include  review  of 
the  Regional  Partnership  Agreement 
applications  and  discussion  of 
guidelines  and  policy  issues. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz- Worden,  Office  of 
Guidelines  &  PaneLOperations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  November  14,  2003. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
~National  Endowment  for  the  Arts. 

[FR  Doc.  03-28881  Filed  11-18-03;  8:45  am] 

BILLING  CODE  7S37-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  3  of  Regulatory  Guide  1.82, 
"Water  Sources  for  Long-Term 
Recirculation  Cooling  Following  a  Loss- 
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of-CooIant  Accident,"  describes 
methods  acceptable  to  the  NRC  staff  for 
implementing  regulatory  requirements 
with  respect  to  the  sumps  and 
-suppression  pools  performing  the 
functions  of  water  sources  for 
emergency  core  cooling,  containment 
heat  removal,  or  containment 
atmosphere  cleanup.  The  guide  also 
provides  guidelines  for  evaluating  the 
adequacy  of  the  availability  of  the  sump 
and  suppression  pool  for  long-term 
recirculation  cooling  following  a  loss-of- 
coolant  accident. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Mr.  T.Y.  Chang,  (301) 
415-6450;  e-mail  tyc@nrc.gov. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  http://www.nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  ZD555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
e-mail  to  distribution@nrc.gov.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5235  Port  Royal  Road, 
Springfield,  VA  22161;  telephone  1- 
800-553-6847;  http://www.ntis.gov. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)) 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  MD  this  5th  day  of 
November  2003. 
Ashok  C.  Thadani, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

(FRDoc.  03-28884  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  7590-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 


and  Information  Services,  Washington 
DC  20549. 
Extension: 
Rule  llAcl-5.  SEC  File  No.  270-488,  OMB 

Control  No.  3235-0542 
Rule  llAcl-6,  SEC  File  No.  270-489.  OMB 
Control  No.  3235-0541 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  llAcl-5  requires  market  centers 
to  make  available  to  the  public  monthly 
order  execution  reports  in  electronic 
form.  The  Commission  believes  that 
many  market  centers  retain  most,  if  not 
all,  the  underlying  raw  data  necessary  to 
generate  these  reports  in  electronic 
format.  Once  the  necessary  data  is 
collected,  nwrket  centers  could  either 
program  their  systems  to  generate  the 
statistics  and  reports,  or  transfer  the 
data  to  a  service  provider  (such  as  an 
independent  company  in  the  business  of. 
preparing  such  reports  or  a  self- 
regulatory  organization  ("SRO"))  that 
would  generate  the  statistics  and 
reports. 

The  collection  of  information 
obligations  of  Rule  llAcl-5  apply  to  all 
market  centers  that  receive  covered 
orders  in  national  market  system 
securities.  The  Commission  estimates 
that  approximately  367  market  centers 
are  subject  to  the  collection  of 
information  obligations  of  Rule  llAcl- 
5.  Each  of  these  respondents  is  required 
to  respond  to  the  collection  of 
information  on  a  monthly  basis. 

The  Commission  staff  estimates  that, 
on  average.  Rule  llAcl-5  causes 
respondents  to  spend  6  hours  per  month 
in  additional  time  to  collect  the  data 
necessary  to  generate  the  reports,  or  72 
hours  per  year.  With  an  estimated  367 
market  centers  subject  to  Rule  llAcl-5, 
the  total  data  collection  cost  to  comply 
with  the  monthly  reporting  requirement 
is  estimated  to  be  26,424  hours  per  year. 
Rule  llAcl-6  requires  broker-dealers 
to  prepare  and  disseminate  quarterly 
orderrouting  reports.  Much  of  the 
information  needed  to  generate  these 
reports  already  should  be  collected  by 
broker-dealers  in  connection  with  their 
periodic  evaluations  of  their  order 
routing  practices.  Broker-dealers  must 
conduct  such  evaluations  to  fulfill  the 
duty  of  best  execution  that  they  owe 
their  customers. 

The  collection  of  information 
obligations  of  Rule  llAcl-6  applies  to 
broker-dealers  that  route  non-directed 


customer  orders  in  covered  securities. 
The  Commission  estimates  that  out  of 
the  currently  2678  broker-dealers  that 
are  subject  to  the  collection  of    ' 
information  obligations  of  Rule  llAcl- 
6,  clearing  brokers  bear  a  substantial 
portion  of  the  burden  of  complying  with 
the  reporting  and  recordkeeping 
requirements  of  Rule  llAcl-€  on  behalf 
of  small  to  mid-sized  introducing  firms. 
There  currently  are  approximately  330 
clearing  brokers.  In  addition,  there  are 
approximately  610  introducing  brokers 
that  receive  funds  or  securities  from 
their  customers.  Because  at  least  some 
of  these  firms  also  may  have  greater 
involvement  in  determining  where 
customer  orders  are  routed  for 
execution,  they  have  been  included, 
along  with  clearing  brokers,  in 
estimating  the  total  burden  of  Rule 
llAcl-6. 

The  Commission  staff  estimates  that 
each  firm  significantly  involved  in  order 
routing  practices  incurs  an  average 
burden  of  40  hours  to  prepare  and 
disseminate  a  quarterly  report  required 
by  Rule  llAcl-6,  or  a  burden  of  160 
hours  per  year.  With  an  estimated  940 
broker-dealers  significantly  involved  in 
order  routing  practices,  the  total  burden 
per  year  to  comply  with  the  quarterly 
reporting  requirement  in  Rule  llAcl-6 
is  estimated  to  be  150,400  hours. 

Rule  11  Acl-6  requires  broker-dealers 
to  respond  to  individual  customer 
requests  for  information  on  orders 
handled  by  the  broker-dealer  for  that 
customer.  Clearing  brokers  generally 
bear  the  burden  of  responding  to  these 
requests.  The  Commission  staff 
estimates  that  an  average  clearing  broker 
incurs  an  annual  burden  of  400  hours 
(2000  responses  x  0.2  hours/response)  to 
prepare,  disseminate,  and  retain 
responses  to  customers  required  by  Rule 
11  Acl-6.  With  an  estimated  330 
clearing  brokers  subject  to  Rule  llAcl- 
6,  the  total  burden  per  year  to  comply 
with  the  customer  response  requirement 
in  Rule  11  Ac  1-6  is  estimated  to  be 
132,000  hours. 

The  collection  of  information 
obligations  imposed  by  Rule  llAcl-5 
and  Rule  11  Acl-6  are  mandatory.  The 
response  will  be  available  to  the  public 
and  will  not  be  kept  confidential.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  comply  with, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
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Management  and  Budget.  Room  10102. 
New  Executive  Office  building, 
Washington,  DC  20503:  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  Noveoiber  10.  2003. 
Maif  are!  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-28848  Filed  1 1-18-03:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549 

Extension: 
Rule  llAcl-3,  SEC  File  No.  270-382,  OMB 
Control  No.  3235-0435. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  io  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  llAcl-3  Customer  account 
statements 

Rule  llAcl-3,  17  CFR  240.1  lAcl-3, 
under  the  Securities  Exchange  Act  of 
1934  requires  disclosure  on  each  new- 
account  and  on  a  yearly  basis  thereafter, 
on  the  annual  statement,  the  firm's 
policies  regarding  receipt  of  payment  for 
order  flow  from  any  market  makers, 
exchanges  or  exchange  members  to 
which  it  routes  customers"  order  in 
national  market  system  securities  for 
execution;  and  information  regarding 
the  aggregate  amount  of  monetary 
payments,  discounts,  rebates  or 
reduction  in  fees  received  by  the  firm 
over  the  past  year. 

It  is  estimated  that  there  are 
approximately  6,752  registered  broker- 
dealers.  ■  The  staff  estimates  that  the 
average  number  of  hours  necessary  for 
each  broker-dealer  to  comply  with  Rule 
llAcl-3  is  fourteen  hours  annually. 
Thus,  the  total  burden  is  94,528  hours 


'  This  estimate  is  based  on  FYE  2002  Focus 
Reports  received  by  the  Commission. 


The  average  cost  per  hour  is 
pproxibiately  S85.  Therefore,  the  total 
c  ompliance  for  broker-dealers  is 
f  80. 


annual  1 

a; 

cost  of 
S8,034 

Writtdn  comments  are  invited  on:  (a) 
Whethe  ■  the  proposed  collection  of 
informa  ion  is  necessar\'  for  the  proper 
perform  ince  of  the  functions  of  the 
agency,  including  whether  the 
informa  ion  shaH  have  practical  utility; 
(b)  the  a  [:curacy  of  the  agency's 
estimate  s  of  the  burden  of  the  proposed 
collectii  n  of  information:  (c)  ways  to 
enhanc«  the  quality,  utility,  and  clarity 
nf  the  it  formation  to  be  collected;  and 
(d)  wayi  to  minimize  the  burden  of  the 
collecti  in  of  information  on 
responc  ents.  including  through  the  use 
of  autor  lated  collection  techniques  or 
other 


fom 


s  of  information  technology. 


Conside  ration  wrll  be  given  to 
commej  its  and  suggestions  submitted  in 
ivithin  60  days  of  this 


writing 
publica  ion 

Pleasif 
to  Kennpth 
Executi 
Informa  t 
Exchan  ;e 
NW,  Wi  sh 


direct  your  written  comments 
A.  Fogash.  Acting  Associate 
ie  Director/CIO.  Office  of 
ion  Technology,  Securities  and 
Commission,  450  5th  Street, 
ington,  DC  20549. 


Dated:  November  13.  2003. 
Margare  H.  McFarland, 

Deputy  i  ecretary. 

|FR  Doc.  03-28889  Filed  1 1-18-03;  8:45  am) 

BILLING  C  >DE  8010-01 -P 


SECUR  TIES  AND  EXCHANGE 
COMMI  >SION 

Issuer  I  delisting;  Notice  of  Application 
To  Witndraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchar^e  LLC  (The  Ziegler 
Companies,  Inc.,  Common  Stock,  $1.00 
Par  Value)  File  No.  1-10854 

Novembir  13.2003. 

The  7  liegler  Companies,  Inc.,  a 
Wisconsin  corporation  ( 'Issuer"),  has 
filed  an  application  with  the  Securities 
and  Ex<  hange  Commission 
("Comr  lission"),  pursuant  to  Section 
12(d)  o  the  Securities  Exchange  Act  of 
1934  ('•  ^ct")'  and  Rule  12d2-2(d) 
thereur  der,-^  to  withdraw  its  Common 
Stock,  i  1.00  par  value  ("Security"), 
from  lis  ting  and  registration  on  the 
Americ  m  Stock  Exchange  LLC  ("Amex" 
Exc  lange"). 

1  loard  of  Directors  ("Board  ")  of 
SSI  er  unanimously  approved  a 
ut|on  on  October  28,  2003  to 
the  Issuer's  Security  from 
)n  the  Amex.  The  Board  of  the 
s  lates  that  the  reasons  it  is  taking 


The 
the  I 
resol 

withdraw 
listing 
Issuer 


'15U 
^17 


CF< 


,C.  78«d). 
240.12d2-2(d). 


such  action  is  as  follows:  (i)  The 
continuing  costs  to  the  Issuer  of 
complying  with  the  Exchange  Act  and 
other  obligations  placed  upon  the  Issuer 
the  Exchange;  (ii)  the  significant  new 
costs  that  the  Issuer  would  be  obligated 
to  incur  to  comply  with  certain  of  the 
recently-enacted  provisions  of  the 
Exchange  Act,  including  the  Sarbanes- 
Oxley  Act  of  2002.  and  the  resulting 
negative  effect  on  the  Issuer's 
profitability;  (iii)  the  Issuer  does  not 
seem  to  be  enjoying  the  benefits  of  being 
listed  on  the  Exchange  and  being  a 
reporting  company  under  the  Exchange 
Act.  which  include  access  to  capital, 
potentially  higher  valuations  through 
analyst  coverage  and  institutional 
investor  interest,  ability  to  use  equity  as 
currency  for  acquisitions  and  a  liquid 
trading  market,  ail  of  which  perceived 
benefits  have  either  been  not  available 
to  the  Issuer  or  only  of  limited 
availability  or  utility;  (iv)  the 
availability  of  an  alternative  to  the 
Exchange  in  the  form  of  the  Pink  Sheets 
quotation  service;  (v)  the  availability  of 
an  alternative  to  Exchange  specialists  in 
the  form  of  market  makers  to  facilitate 
an  orderly  market  for  the  Issuer's  shares; 
and  (vi)  the  ability  of  the  Issuer,  subject 
to  the  availability  of  adequate  resources 
and  the  Board  continuing  to  believe  that 
such  programs  are  in  or  not  opposed  to 
the  best  interest  of  shareholders,  to 
continue  its  share  buy-back  program 
and  its  dividend. 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of 
Wisconsin,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  Section  12(b)  of  the 
Act  'shall  not  affect  its  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act.^ 

Any  interested  person  may,  on  or 
before  December  8,  2003,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 


'  15  U:S.C.  781(b). 
'  15  U.S.C.  781(g). 
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mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc.  03-28890  Filed  11-18-03;  8:45  am] 


BILUNG  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26253;  File  No.  812-12962] 

Principal  Life  Insurance  Company,  et 
al.,  Notice  of  Application 

November  13,  2003. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  26(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  the  substitution  of 
securities. 


APPUCANTS:  Principal  Life  Insurance 
Company  ("Principal  Life"),  Principal 
Life  Insurance  Company  Variable  Life 
VL  Separate  Account  ("VL  Separate 
Accoimt"),  and  Principal  Life  Insurance 
Company  Separate  Account  B 
("Separate  Account  B"). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit,  under  the 
specific  circumstances  identified  in  the 
application,  the  substitution  of  shares  of 
the  LargeCap  Growth  Equity  Account  of 
Principal  Variable  Cohtracts  Fund,  Inc. 
("Principal  Fund")  for  shares  of  the 
LargeCap  Growth  Account  of  Principal 
Fund;  shares  of  the  LargeCap  Stock 
Index  Account  of  Principal  Fund  for 
shares  of  the  Blue  Chip  Account  of 
Principal  Fund;  shares  of  the  MidCap 
Growth  Account  of  Principal  Fund  for 
shares  of  the  MidCap  Growth  Equity 
Account  of  Principal  Fund;  shares  of  the 
Asset  Allocation  Account  of  Principal 
Fund  for  shares  of  the  Putnam  VT 
Global  Asset  Allocation  Fund  of  Putnam 
Variable  Trust  ("Putnam  Trust");  and 


shares  of  the  Equity  Growth  Account  of 
Principal  Fund  for  shares  of  the  Putnam 
VT  Vista  Fund  of  Putnam  Trust.  The 
shares  are  currently  held  by  VL  Separate 
Account  and  Separate  Account  B. 
RUNG  DATE:  The  application  was  filed 
on  April  18,  2003,  and  amended  on 
November  10,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  on 
December  4,  2003  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  c/o  John  VV.  Blouch,  Esq., 
Jones  &  Blouch  LLP,  1025  Thomas 
Jefferson  Street,  NW.,  Washington,  DC 
20007-5254:  copy  to  Michael  D. 
Roughton,  Esq.,  Principal  Financial 
Group.  Inc.,  711  High  Street,  Des 
Moines.  Iowa  50392-0200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  A.  Marquigny,  Senior  Counsel, 
or  Zandra  Y.  Bailes,  Branch  Chief, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102  (telephone 
(202)  942-8090). 

Applicants'  Representations 

1 .  Principal  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  Iowa  in  1879.  It  is  authorized  to 


transact  life  insurance  and  annuity 
business  in  all  of  the  United  States  and 
the  District  of  Colimibia. 

2.  VL  Separate  Account  was 
established  in  1987  by  Principal  Life  as 
a  separate  account  under  Iowa  law  for 
the  purpose  o£  funding  variable  life 
contracts  issued  by  Principal  Life  (File 
No.  811-05118).  Separate  Account  B 
was  established  in  1970  by  Principal 
Life  as  a  separate  account  under  Iowa 
law  for  the  purpose  of  funding  variable 
annuity  contracts  issued  by  Principal 
Life  (File  No.  811-02091). 

3.  There  are  nine  variable  insurance 
contracts  affected  by  the  application 
(the  "Contracts  ").  Six  of  the  Contracts 
are  flexible  premium  variable  life 
insurance  policies  (collectively,  the  "VL 
Contracts");  three  are  variable  annuity 
contracts,  two  individual  deferred 
contracts  and  one  group  annuity 
contract  (collectively,  the  "VA 
Contracts").  Purchase  payments  for  the 
VL  Contracts  are  allocated  to  VL 
Separate  Account.  Purchase  payments 
for  the  VA  Contracts  are  allocated  to 
Separate  Account  B. 

4.  Purchase  payments  for  the 
Contracts  are  allocated  to  one  or  more 
subaccounts  ("Divisions")  of  VL    . 
Separate  Account  or  Separate  Account 
B.  Each  Division  invests  in  shares  of  an 
underlying  mutual  fund  ("Underlying 
Fund"),  including  Principal  Fund,  an 
open-end  management  investment 
company  registered  under  the  Act  (File 
Nos.  811-1944  and  002-35570),  and 
Putnam  Trust,  an  open-end  management 
investment  company  registered  under 
the  Act  (File  Nos.  8i  1-05346  and  033- 
17486).  The  Contracts  permit  transfers 
of  accumulated  value  from  one  Division 
to  another. 

5.  The  following  table  (i)  identifies 
each  Contract  affected  by  the 
application,  (ii)  sets  forth  the  total 
number  of  Divisions  available  under 
each  Contract  and  the  number  of  those 
Divisions  that  invest  in  either  the 
Principal  Fund  or  the  Putnam  Trust, 
and  (iii)  summarizes  the  transfer  rights 
under  each  Contract. 


Contracts/Rle  Nos. 


Total 


Divisions 


VL  Contracts: 

Rex  Variable  Life  (File  No.  33-13481)  

Prinflex  Life  (File  No.  333-00101) "!!!!!^1!.."!!."!!1"" 

Survivorship  Variable  Life  (File  No.  333-71521)  '"'"""'Z 

Principal  Variable  Universal  Life  Accumulator  (File  No.  333-65690)  

Principal  Executive  Variable  Universal  Minimum  Life  (Ffle  No.  333-81714) 
Principal  Benefit  Variable  Universal  Minimum  Ufe  (File  No.  333-89446)  .... 


49 
49 
49 
49 
73 
73 


Principal 
fund 


Putnam 
trust 


Transfers 


27 
27 
27 
27 
21 
21 


Minimum 
amount 


Fee 


$250 

100 

100 

100 

(') 

(^) 


'$25 
None 
None 
None 
None 
None 


=  17C2Tl200.30-3(a)(l). 
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Contracts/File  Nos. 


Total 


Divisions 


Principal 
fund 


Putnam 
tmst 


Transfers 


Minimum 
amount 


Fee 


VA  Contracts: 

Flexible  Variable  Annuity  (File  No.  33-74232)  .... 
Freedom  Variable  Annuity  (File  No.  333-63401) 
Premier  Variable  Annuity  (File  No.  33-44670)  ... 


42 
17 
25 


27 
15 
25 


100 
50 


230 
None 
None 


^  Imposed  on  eacti  transfer  exceeding  four  per  policy  ye^r. 
'  Imposed  on  each  transfer  exceeding  twelve  per  policy 
3  No  minimum. 


]ear. 


6.  The  only  Divisions  affected  by  the       followiii  g 
application  are  those  identified  in  the         invests 


table.  Each  of  those  Divisions 
i)lely  in  the  Principal  Fund 


Account  or  the  Putnam  Trust  Fund  as 
indicated  in  this  table. 


Division  of  eacfi  of  VL  separate  account  and  separate  i  ccount  B 


Principal  fund 


LargeCap  Growth  

LargeCap  Growth  Equity 

Blue  Chip" 

LargeCap  Stock  Index  .... 
MidCap  Growth  Equity  ... 

MidCap  Growth 

Asset  Allocation  

Equity  Growth  


LargeCap  Growth  Account 
LargeCap  Growth  Equity  Account 
Blue  Chip  Account 
LargeCap  Stock  Index  Account 
MidCap  Growth  Equity  Account 
MidCap  Growth  Account 
Asset  Allocatiofi  Account 
Equity  Growth  Account 


Putnam  Trust 


Putnam  VT  Gk)bal  Asset  Allocation 
Putnam  VT  Vista  


Putnam  VT  Global  Asset  Allocatkvi  Fund 
Putnam  VT  Vista  Fund 


*  Separate  Account  B  has  a  Blue  Chip^ivision;  VL  Sepe  rate  Account  does  not  have  a  Blue  Chip  Division. 


,  The  Principal  Fund  Accounts  and  the 
Putnam  Trust  Funds  indicated  in  the 
table  above  are  referred  to  herein 
collectively  as  the  "Principal  Funds" 
and  the  "Putnam  Funds,"  respectively. 
Principal  Funds  and  Putnam  Fiinds  are 


referred 
"Funds 

7.  Principal 
Principi  1 
("PMC 
adviser 
Act  of 


to  herein  collectively  as  the 


Funds  are  managed  by 
Management  Corporation 
a  registered  investment 
mder  the  Investment  Advisers 
as  amended  ("Advisers 


1)40 


Act")  and  an  indirect,  wholly-owned 
subsidiary  of  Principal  Financial  Group, 
Inc.  The  following  table  identifies  the 
sub-adviser  for  each  of  the  Principal 
Funds  and  indicates  its  affiliation,  if 
any,  with  Principal  Financial  Group, 
Inc. 


Fund 


Sub-adviser 


LargeCap  Growth  Account 

LargeCap  Growth  Equity  Account 

Blue  Chip  Account „. 

LargeCap  Stock  Index  Account ... 
MidCap  Growth  Equity  Account  .. 

MkJCap  Growth  Account 

Asset  Alkx^atlon  Account 

Equity  Growth  Accourtf 


Janus  Capital  Management  LLC  ("Janus"),  a  registered  investment  adviser  under  the  Advisers  Act 
(File  No.  801-13991). 

Putnam  Invest  nent  Management  LLC  ("Putnam"),  a  registered  investment  adviser  under  the  Advis- 
ers Act  (File  No.  801-7974). 

Principal  Glob)  il  Investors,  LLC  ("PGI"),  an  indirect,  wholly-owned  subsidiary  of  Principal  Life  and  a 
registered  inyestment  adviser  under  the  Advisers  Act  (File  No.  801-55959) 

PGI. 

Turner  investnient  Partners,  Inc.  ("Tumer"),  a  registered  investment  adviser  under  the  Advisers  Act 
(File  No.  801-36220). 

The  Dreyfus  S  jrvice  Corporation  ("Dreyfus"),  a  registered  investment  adviser  under  the  Advisers  Act 
(File  No.  801-54739). 

Morgan  Stanlc^  Investment  Management,  Inc.  ("Morgan  Stanley"),  a  registered  investment  adviser 
under  the  AqS/isers  Act  (File  No.  801-15757). 

Morgan  Stanle 


8.  Putnam  Funds  are  managed  by 
Putnam. 


9.  Apblicants  seek  an  order  permitting 
each  th(  i  following  substitutions 
("Subst  tutions"): 


Substitution 


Replaced  fund/i  sub-adviser 


Substituted  fund/sub-adviser 


One  .. 
Two  .. 
Three 
Four.. 


LargeCap  Growth  Account  (Japus) 
Blue  Chip  Account  (PGI)  ... 
MidCap  Growth  Equity  Account 

Putnam  VT  Gk}bal  Asset  Allo^tk>n  Fund  Account  (Put- 
nam). 


(Tumer) 


LargeCap  Growth  Equity  Account  (Putnam). 
LargeCap  Stock  Index  Account  (PGI). 
MkJCap  Growth  Account  (Dreyfus). 
Asset  Allocation  (Morgan  Stanley). 
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Substitution 


Five 


Replaced  fund/sub-adviser 


Putnam  VT  Vista  Fund  (Putnam) 


Sutjstituted  fund/sub-adviser 


Equity  Growtti  Account  (Morgan  Stanley) 


10.  The  investinent  objective  of 
LargeCap  Growth  Accoxmt  ("LargeCap 
Growth")  is  to  seek  long-term  growth  of 
capital.  It  invests  primarily  in  equity 
securities  of  growth  companies.  Under 
normal  market  conditions,  LaigeCap 
Growth  invests  at  least  80%  of  its  assets 
in  equity  securities  of  companies  with 
large  market  capitalizations  (those  with 
market  capitalizations  similar  to 
companies  in  the  Russell  1000  Growth 
Index)  at  the  time  of  purchase.  (The 
market  capitalization  of  companies 
included  in  the  Russell  1000  Growth 
Index  as  of  June  30,  2003,  ranged 
approximately  from  $1.3  billion  to  $310 
billion.)  The  Account  may  invest  up  to 
25%  of  its  assets  in  securities  of  foreign 
companies.  The  investment  objective  of 
LargeC^ap  Growth  Equity  Account 
("LCGE")  is  to  seek  long-term  growth  of 
capital.  It  invests  primarily  in  common 
stocks  of  U.S.  companies,  with  a  focus 
on  growth  stocks.  Under  normal  market 
conditions,  LCGE  invests  at  least  80%  of 
its  assets  in  common  stocks  of 
companies  with  large  market 
capitalizations  (those  with  market 
capitalizations  similar  to  companies  in 
the  Russell  1000  Growth  Index)  at  the 
time  of  purchase.  LCGE  may  invest  up 
to  25%  of  its  assets  in  securities  of 
foreign  issuers.  Applicants  believe  that 
the  substitution  will  serve  the  interests 
of  the  ov\mers  of  the  contracts  because 
it  will  permit  them  to  continue  to 
pursue  their  current  investment 
objective  (long-term  growth  of  capital) 
through  investments  in  the  same  kinds 
of  securities  while  paying  a  lower 
advisory  fee  and  lower  overall  expense 
ratio. 

11.  The  investment  objective  of  Blue 
Chip  Account  ("BC  Account")  is  to  seek 
long-term  growth  of  capital.  BC  Account 
invests  primarily^y  investing  in 
common  stocks  of  well-established  large 
capitalization  companies.  Under  normal 
market  conditions,  BC  Account  invests 
at  least  80%  of  its  assets  in  common 
stocks  of  companies  with  large  market 
capitalizations  (similar  to  companies  in 
the  S&P  500  Index)  at  the  time  of 
purchase.  Blue  chip  companies  have 
market  capitalizations  of  at  least  $1 
billion.  BC  Account  may  invest  up  to 
20%  of  its  Account  assets  in  foreign 
securities.  The  investment  objective  of 
LargeCap  Stock  Index  Account  ("LCSI") 
is  to  seek  long-term  growth  of  capital. 
Under  normal  market  conditions,  LCSI 
invests  at  least  80%  of  its  assets  in 


common  stocks  of  companies  that 
compose  the  S&P  500  hidex,  an 
unmanaged  index  of  500  common 
stocks  chosen  to  reflect  the  industries  of 
the  U.S.  economy.  Applicants  believe 
that  the  substitution  will  serve  the 
interest  of  owners  of  the  contracts 
because  it  will  provide  those  owners 
with  an  investment  option  that  is 
comparable  in  terms  of  pursuing  long- 
term  investment  goals  and  has  a  lower 
expense  ratio. 

12.  The  investment  objective  of 
MidCap  Growth  Equity  Account 
("MCGE")  is  to  seek  long-term  growth  of 
capital  by  investing  primarily  in 
medium  capitalization  U.S.  companies 
with  strong  earnings  growth  potential. 
Under  normal  market  conditions,  MCGE 
invests  at  least  80%  of  its  assets  in 
common  stocks  of  companies  with 
medium  market  capitalizations  (those 
with  market  capitalizations  similar  to 
companies  in  the  Russell  MidCap 
Growth^ndex)  at  the  time  of  purchase. 
(The  market  capitalization  of  companies 
included  in  the  Russell  MidCap  Growth 
Index  as  of  Jime  30,  2003  ranged 
approximately  from  $1.3  billion  to  $10.8 
billion.)  MCGE  may  invest  up  to  10%  of 
its  assets  in  securities  of  foreign  issuers. 
The  investment  objective  of  MidCap 
Grov^rth  Account  ("MidCap  Growth")  is 
to  seek  long-term  growth  of  capital. 
Under  normal  market  conditions, 
MidCap  Growth  invests  at  least  80%  of 
its  assets  in  common  stocks  of 
companies  with  medium  market 
capitalizations  (those  with  market 
capitalizations  similar  to  companies  in 
the  Russell  MidCap  Grov^rth  Index)  at 
the  time  of  purchase.  MidCap  Growth 
may  invest  up  to  10%  of  its  assets  in 
securities  of  foreign  issuers.  Applicants 
believe  that  the  substitution  will  serve 
the  interests  of  owners  of  the  contracts 
because  it  will  provide  those  owners 
with  an  investment  option  that  is 
comparable  in  terms  of  pursuing  long- 
term  investment  goals  and  has  a  lower 
expense  ratio. 

13.  The  investment  objective  of 
Putnam  VT  Global  Asset  Allocation 
Fund  ("Putnam  GAAP")  is  to  seek  a 
high  level  of  long-term  total  return 
consistent  with  preservation  of  capital. 
Putnam  GAAP  invests  in  a  wide  variety 
of  equity  and  fixed-income  securities  of 
both  U.S.  and  foreign  issuers  of  any  size. 
Putnam  GAAP  invests  in  growth  and 
value  stocks  of  domestic  euid  foreign 
corporations  and  in  domestic  and 


foreign  fixed  income  seciirities.  The 
investment  objective  of  Asset  Allocation 
Account  ("AAA")  is  to  generate  a  total 
investment  return  consistent  with 
preservation  of  capital.  AAA  invests  in 
a  wide  variety  of  equity  and  fixed- 
income  securities  of  both  U.S.  and 
foreign  issuers  of  any  size.  AAA  invests 
in  growth  and  value  stocks  of  domestic 
and  foreign  corporations  and  in 
domestic  fixed-income  securities  and 
may  invest  in  foreign  frxed-income 
securities.  Applicants  believe  that  the 
substitution  will  serve  the  interest  of 
owners  of  the  contracts  because  it  will 
provide  those  owners  with  an 
investment  option  that  is  comparable  in 
terms  of  pursuing  long-term  investment 
goals  and  has  a  lower  expense  ratio. 

14.  The  investment  objective  of 
Putnam  VT  Vista  Fund  ("Vista")  is  to 
seek  capital  appreciation.  Vista  invests 
mainly  in  conunon  stocks  of  U.S. 
companies,  with  a  focus  on  growth 
stocks.  Vista  invests  mainly  in  mid- 
sized companies.  The  Fund  uses  the 
Russell  MidCap  Growth  Index  for 
comparison  purposes.  The  investment 
objective  of  Equity  Growth  Account 
("Equity  Growth")  is  to  provide  long- 
term  capital  appreciation  by  investing 
primarily  in  equity  securities.  Equity 
Growth  seeks  to  maximize  long-term 
capital  appreciation  by  investing 
primarily  in  growth-oriented  equity 
securities  of  U.S.  and,  to  a  limited 
extent,  foreign  companies  that  are  listed 
on  U.S.  exchanges  or  traded  in  U.S. 
markets.  It  invests  at  least  80%  of  its 
assets  in  equity  securities  and  invests 
primarily  in  companies  with  market 
capitalizations  of  $10  billion  or  more. 
Although  Equity  Growth  may  invest  up 
to  25%  of  its  assets  in  investments  in 
foreign  companies  that  are  traded  in 
foreign  markets,  it  is  considered  to  be  a 
domestic  stock  fund  and.  therefore,  will 
generally  limit  its  foreign  stock  holdings 
to  10%  of  its  assets  and  generally 
invests  only  in  securities  of  foreign 
companies  that  are  traded  in  the  U.S. 
Applicants  represent  that  the 
substitution  will  serve  the  interest  of  •. 
owners  of  the  contracts  because  it  will 
provide  those  owners  with  an 
investment  option  that  is  comparable  in 
terms  of  pursuing  long-term  investment 
goals  and  has  a  lower  expense  ratio. 

15.  The  annual  operating  expenses  of 
each  replaced  fund  and  each 
substituting  fund  as  a  percentage  of 
average  daily  net  assets  are  as  follows: 


65326 


Federal  Register /Vol.  68,  No.  223  /  Wednesday,  November  19,  2003 /Notices 


(In  percent) 


Manage- 
ment fee 


Distribution 
and  serv- 
ice fee 
(12l>-1) 


Other  ex- 
penses 


Total  ex- 
penses 
(before  re- 
imburse- 
ment and/ 

or  fee 
waivers  if 
applicable) 


Total  ex- 
penses 
(after  fee 
waivers 
and/or  re- 
imburse- 
ment if  ap- 
plicable) 


Replaced  FurxJ:  LargeCap  Growth 

Substituting  Fund:  LCGE  

Replaced  Fund:  BC  Account  

Substituting  Fund:  LCSI „ 

Replaced  Fund:  MCGE 

Substituting  Fund:  MidCap  Growth 

Replaced  Fundi-  Putnam  GAAF 

Substituting  Fund:  AAA 

Replaced  Fund:  Vista  

Substituting  Fund:  Equity  Growth  .. 


1.10 
1.00 
0.60 
0.35 
1.00 
0.90 
0.67 
0.80 
0.61 
0.75 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.25 
N/A 

0.25 
t^A 


0.04 
0.09 
0.23 
0.04 
0.13 
0.02 
0.17 
0.04 
0.06 
0.02 


1.14 
1.09 
0.83 
0.39 
1.13 
0.92 
1.09 
0.84 
0.92 
0.77 


1.14 
1.09 
0.83 
0.39 
1.10 
0.92 
1.09 
0.84 
0.92 
0.77 


Note:  The  expenses  shown  above  are  for  the  year  endid  December  31 ,  2002 


16.  Applicants  represent  that  the 
Substitutions  will  take  place  at  the 
relative  net  asset  values  determined  on 
the  date  of  the  Substitution  in 
accordcuice  with  section  22  of  the  Act 
and  Rule  22c-l  thereunder.  Applicants 
represent  that  there  will  be  no  financial 
impact  to  any  contractowner. 

17.  Each  of  the  Substitutions  will  be 
effected  by  having  each  Division  that 
invests  in  a  Replaced  Fund  redeem  its 
shares  of  that  fund  for  cash  at  the  net 
asset  value  calculated  on  the  date  of  the 
Substitution  and  purchase  shares  of  the 
Substituted  Fund  for  cash  at  net  asset 
value  on  the  same  date.  In  connection 
with  the  completion  of  each  of  the 
Substitutions,  Principal  Life  will 
withdraw  its  seed  money  from  each  of 
the  Principal  Funds  in  which  it  has  seed 
money  (LargeCap  Growth,  BC  Account, 
and  MCGE)  and  terminate  those  funds. 
In  addition.  Principal  Life-will  combine 
each  Division  of  each  of  the  Separate 
Accounts  that  invests  in  a  Replaced 
Fund  with  the  Division  of  that  Separate 
Account  that  invests  in  the  Substituted 
Fimd. 

18.  Applicants  agree  that:  (a)  For  each 
fiscal  period  (not  to  exceed  a  fiscal 
quarter)  during  the  24  months  following 
the  date  of  Substitution  into  LCSI,  AAA 
and  Equity  Growth,  Principal  Life  will 
adjust  theContract  values  invested  in 
the  Substituted  Fund  as  a  result  of  the 
Substitution,  to  the  extent  necessary  to 
effectively  reimburse  the  affected 
owners  for  their  proportionate  share  of 
any  amount  by  which  the  annual  rate  of 
the  Substituted  Fund's  total  operating 
expenses  (after  any  expense  waivers  or 
reimbursements)  for  that  fiscal  period, 
as  a  percentage  of  the  Fimd's  average 
daily  net  assets,  plus  the  annual  rate  of 
any  asset-based  charges  (excluding  any 
such  charges  that  are  for  premium  taxes) 
deducted  under  the  terms  of  the  owner's 


Contrac  for  that  fiscal  period,  exceed 
the  sum  of:  the  annualized  rate  of  the 
corresp<  mding  Replaced  Fund's  total 
operatir  g  expenses,  as  a  percentage  of 
such  re]  ilaced  Fund's  average  daily  net 
assets,  f  )r  the  twelve  months  ended 
December  31,  2002;  plus  the  annual  rate 
of  any  a  sset-based  charges  (excluding 
any  sue  i  charges  that  are  for  premium 
taxes)  d  ;ducted  under  that  Contract  for 
such  tw  jlve  months;  and  (b)  for  each 
fiscal  p<  riod  (not  to  exceed  a  fiscal 
quarter)  during  the  24  months  following 
the  date  of  Substitution  into  LCGE  and 
MidCap  Growth,  Principal  Life  will, 
with  res  pect  to  all  Contracts  outstanding 
on  the  c  ate  of  the  Substitution,  adjust 
the  Con  ract  values  invested  in  the 
Substiti  ted  Fund,  to  the  extent  ^ 

necessa  y  to  effectively  reimburse  the 
owners  af  those  Contracts  for  their 
proport  onate  share  of  any  amount  by 
which  t  le  annual  rate  of  the  Substituted 
Fund's  otal  operating  expenses  (after 
any  exp  ense  waivers  or 
reimbuisements)  for  that  fiscal  period, 
as  a  per  rentage  of  the  Fund's  average 
daily  ne  t  assets,  plus  the  annual  rate  of 
any  ass(  t-based  charges  (excluding  any 
such  ch  irges  that  are  for  premium  taxes) 
deducte  d  under  the  terms  of  the  owner's 
Contrac  :  for  that  fiscal  period,  exceed 
the  SUIT  of:  the  annualized  rate  of  the 
corresp  )nding  Replaced  Fund's  total 
operatirg  expenses,  as  a  percentage  of 
such  re  ilaced  Fund's  average  daily  net 
assets,  i  3r  the  twelve  months  ended 
Decemb  er  31,  2002;  plus  the  annual  rate 
of  any  a  sset-based  charges  (excluding 
any  sue  i  charges  that  are  for  premium 
taxes)  d  ^ducted  under  that  Contract  for 
such  tw  Blve  months. 

19.  A  jplicants  represent  that  each  of 
the  Sub  ititutions  has  been  described  in 
the  ann  aal  post-effective  amendments  to 
the  regi  ttration  statements  for  the 
Contrac  ;s  which  became  effective  on 


May  1,  2003.  The  post-effective 
amendments  mailed  to  contractowners 
gave  them  notice  of  each  of  the 
Substitutions  and  described  the  reasons 
for  engaging  in  each  of  the 
Substitutions.  The  post-effective 
amendments  also  informed  existing 
contractowners  that  no  amounts  may  be 
transferred  to  the  Replaced  Funds  on  or 
after  May  l9.  2003.  In  addition,  the 
post-effective  amendments  informed 
affected  contractowners  that  they  will 
have  an  opportunity  to  reallocate 
accumulation  value  prior  to  each 
Substitution  or  for  60  days  after  each 
Substitution  ("Eree  Transfer  Right") 
from  each  Division  investing  in  a 
Replaced  Fund  to  another  Division 
available  under  the  Contracts,  without 
the  imposition  of  any  transfer  charge  or 
limitation  and  without  counting  the 
transfer  as  one  of  the  annual  free 
transfers. 

20.  Each  contractowner  has  been 
provided  a  prospectus  for  each  of  the 
Substituted  Funds.- Applicants  represent 
that,  within  five  days  after  a 
Substitution,  Principal  Life  will  send  to 
affected  contractowners  written 
confirmation  that  the  Substitution  has 
occurred. 

21.  Applicants  represent  that  the  cost 
of  each  of  the  Substitutions,  including 
legal,  accounting,  brokerage 
commissions  and  other  fees  and 
expenses,  will  be  borne  by  Principal 
Life  and  will  not  be  borne  by  the  Funds 
or  the  contractowners  either  directly  or 
indirectly.  Applicants  represent  that 
each  of  the  Substitutions  will  have  no 
impact  on  the  insurance  benefits  that 
Principal  Life  is  obligated  to  provide 
under  the  Contracts  or  on  the  other 
rights  of  contractowners  and  other 
obligations  of  Principal  Life  under  the 
Contracts.  Applicants  represent  that 
each  of  the  Substitutions  will  not  cause 
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the  fees  and  charges  imder  the  Contracts 
currently  being  paid  by  contractowners 
to  be  greater  after  the  Substitution  than 
before  the  Substitution.  Applicants  also 
represent  that  each  of  the  Substitutions 
will  not  have  a  tax  impact  on 
contractowners. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  26(c)  of  the  Act 
approving  each  of  the  Substitutions. 
Section  26(c)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission 
approves  the  substitution.  The 
Commission  will  approve  such  a 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Applicants  assert  that  the  purposes, 
terms  and  conditions  of  each  of  the 
Substitutions  are  consistent  with  the 
principles  and  purposes  of  section  26(c) 
and  do  not  entail  any  of  the  abuses  that 
section  26(c)  is  designed  to  prevent. 
Substitution  is  an  appropriate  solution 
to  the  lack  of  contractowner  interest  in 
and  higher  relative  expense  of  the 
Replaced  Funds.  Applicants  represent 
that  they  do  not  expect  that  any 
Substitution  will  have  a  significant 
impact  on  the  expense  ratio  of  the 
Substituted  Fund  and  believe  that 
because  of  lower  expense  ratios  each 
Substituted  Fimd  will  serve 
contractowner  interests  better  than  the 
current  fund  Applicants  seek  to  replace. 
Moreover,  Principal  Life  has  reserved 
the  right  to  effect  substitutions  in  the 
Contracts  and  disclosed  this  reserved 
right  in  the  prospectuses  for  the 
Contracts. 

3.  Applicants  represent  that  each  of 
the  Substitutions  will  not  result  in  the 
type  of  costly  forced  redemption  that 
section  26(c)  was  intended  to  guard 
against  and,  for  the  following  reasons,  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Act: 

(a)  Each  of  the  proposed  Substitutions 
permits  contractowners  continuity  of 
investment  objectives  and  expectations. 

(1)  Both  LCGE  and  LargeCap  Growth 
seek  long  term  growth  of  capital 
primarily  by  investing  in  common 
stocks  of  companies  with  large  market 
capitalizations.  LCGE,  with  its  emphasis 
on  investing  in  companies  with  large 
market  capitalizations,  will  afford 
shareholders  of  LargeCap  Growth  an 
opportunity  for  continued  investment 
exposure  to  companies  with  market 


capitalizations  within  an  equivalent 
large  market  capitalization  range. 

(2)  BC  Account  seeks  long-term 
growth  of  capital  and  growth  of  income 
primarily  by  investing  in  common 
stocks  of  well  established  large 
capitalization  companies  (similar  to 
companies  in  the  S&P  500  hidex),  and 
LCSI  seeks  long-term  growth  of  capital 
by  investing  primarily  in  conunon 
stocks  of  companies  that  compose  the 
S&P  500  Index.  LCSI,  with  its  emphasis 
of  investing  in  companies  that  are 
components  of  the  S&P  500  Index,  will 
afford  shareholders  of  BC  Account  an 
opportunity  for  continued  investment 
exposure  to  the  kinds  of  companies  in 
which  BC  Account  may  invest. 

(3)  Both  MidCap  Growth  and  MCGE 
seek  long-term  growth  of  capital 
primarily  by  investing  in  common 
stocks  of  companies  with  medium 
market  capitalizations.  MidCap  Growth, 
with  its  emphasis  on  investing  in 
companies  with  medium  market 
capitalizations,  will  afford  shareholders 
of  MCGE  an  opportunity  for  continued 
investment  exposure  to  companies 
within  the  same  mediimi  market 
capitalization  range. 

(4)  Both  AAA  and  Putnam  GAAP  seek 
a  high  long-term  return  consistent  with 
preservation  of  capital.  AAA,  with  its 
emphasis  on  investing  in  equity  and 
fixed-income  securities  of  domestic  and 
foreign  issuers,  will  afford  shareholders 
of  Putnam  GAAP  an  opportunity  for 
continued  investment  exposure  to 
equity  and  fixed-income  securities  of 
domestic  and  foreign  issuers. 

(5)  Both  Equity  Growth  and  Vista  seek 
capital  appreciation  by  investing 
primarily  in  growth  stocks  of  U.S. 
companies.  Equity  Growth,  with  its 
emphasis  on  investing  in  growth- 
oriented  equity  securities  of  U.S. 
companies,  will  afford  shareholders  of 
Vista  an  opportunity  for  continued 
investment  exposure  fo  growth  stocks  of 
domestic  corporations. 

(b)  The  contractowners  will  have 
ample  opportunity  to  consider  their 
investment  options  because  they  will  be 
given  notice  prior  to  the  Substitutions 
and  will  have  an  opportunity  to 
reallocate  accimiulation  value  among 
other  available  Divisions  without  the 
imposition  of  any  transfer  charge  or 
limitation  as  a  result  of  the  Free 
Transfer  Right. 

(c)  The  costs  of  each  of  the 
Substitutions,  including  legal, 
accounting,  brokerage  commissions  and 
other  fees  and  expenses,  will  be  borne 
by  Principal  Life  and  will  not  be  borne 
by  the  Funds  or  the  contractowners 
directly  or  indirectly. 

(d)  Each  Substitution  will  be  at  net 
asset  values  of  the  respective  shares, 


without  the  imposition  of  any  transfer 
or  similar  charge  and  with  no  change  in 
the  amount  of  any  contractowner's 
accumulation  value  under  the  Contracts^ 

(e)  The  Substitutions  will  not  cause 
the  fees  and  charges  under  the  Contracts 
ciuxently  being  paid  by  contractowners 
to  be  greater  after  the  Substitutions  than 
before  the  Substitutions. 

(f)  Within  five  days  after  a 
Substitution,  Principal  Life  will  send  to 
contractowners  written  confirmation 
that  the  Substitution  has  occurred. 

(g)  The  Substitutions  will  have  no 
impact  on  the  insurance  benefits  that 
Principal  Life  is  obligated  to  provide 
under  the  Contracts  or  on  the  other 
rights  of  contractowners  and  other 
obligations  of  Principal  Life  under  the 
Contracts. 

(h)  The  Substitutions  will  in  no  way 
alter  the  tax  benefits  to  contractowners. 

(j)  For  each  fiscal  period  (not  to 
exceed  a  fiscal  quarter)  during  the  24 
months  following  the  date  of 
Substitution  into  LCSI,  AAA  and  Equity 
Growth,  Principal  Life  will  adjust  the 
Contract  values  invested  in  the 
Substituted  Fund  as  a  result  of  the 
Substitution,  to  the  extent  necessary  to 
effectively  reimburse  the  affected 
owners  for  their  proportionate  share  of 
any  amount  by  which  the  annual  rate  of 
the  Substituted  Fund's  total  operating 
expenses  (after  any  expense  weiivers  or 
reimbursements)  for  that  fiscal  period, 
as  a  percentage  of  the  Fund's  average 
daily  net  assets,  plus  the  annual  rate  of 
any  asset-based  charges  (excluding  any 
such  charges  that  are  for  premium  taxes) 
deducted  under  the  terms  of  the  owner's 
Contract  for  that  fiscal  period,  exceed 
the  sum  of:  The  annualized  rate  of  the 
corresponding  Replaced  Fund's  total 
operating  expenses,  as  a  percentage  of 
such  Replaced  Fund's  average  daily  net 
assets,  for  the  twelve  months  ended 
December  31,  2002;  plus  the  annual  rate 
of  emy  asset-based  charges  (excluding 
any  such  charges  that  are  for  premium 
taxes)  deducted  under  that  Contract  for 
such  twelve  months;  and 

(k)  For  each  fiscal  period  (not  to 
exceed  a  fiscal  quarter)  during  the  24 
months  following  the  date  of 
Substitution  into  LCGE  and  MidCap 
Growth,  Principal  Life  will,  with  respect 
to  all  Contracts  outstanding  on  the  date 
of  the  Substitution,  adjust  the  Contract 
values  invested  in  the  Substituted  Fund, 
to  the  extent  necessary  to  effectively 
reimburse  the  owners  of  those  Contracts 
for  their  proportionate  share  of  any 
amount  by  which  the  aimual  rate  of  the 
Substituted  Fund's  total  operating 
expenses  (after  any  expense  waivers  or 
reimbursements  )  for  that  fiscal  period, 
as  a  percentage  of  the  Fund's  average 
daily  net  assets,  plus  the  annual  rate  of 


65328 


Federal  Register /Vol.  68. 


Jo.  223 / Wednesday,  November  19,  2003 /Notices 


any  asset -based  charges  (excluding  any 
sqch  charges  that  are  for  premium  taxes) 
deducted  under  the  terms  of  the  owner's 
Contract  for  that  fiscal  period,  exceed 
the  sum  of:  The  annualized  rate  of  the 
corresponding  Replaced  Fund's  total 
operating  expenses,  as  a  percentage  of 
such  replaced  Fund's  average  daily  net 
assets,  for  the  twelve  months  ended 
December  31,  2002;  plus  the  annual  rate 
of-any  asset-based  charges  (excluding 
any  such  charges  that  are  for  premium 
taxes)  deducted  under  that  Contract  for 
such  twelve  months. 

4.  Applicants  request  an  order  of  the 
Commission  pursuant  to  section  26(c)  of 
the  Act  approving  each  of  the 
Substitutions.  Section  26(c),  in  pertinent 
part,  provides  that  the  Commission  shall 
issue  an  order  approving  a  substitution 
of  securities  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Conclusion 

Section  6(c)  of  the  Act,  in  pertinent 
part,  provides  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  persons,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  Act, 
or  any  rule  or  regulation  thereunder,  to 
the  ejctent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and°the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that,  for  the  reasons  stated  in  the 
application,  their  exemptive  requests 
meet  the  standards  set  out  in  Section 
6(c)  and  that  an  order  should,  therefore, 
be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  03-28849  Filed  11-18-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  35-27760] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  13,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Conunission  pursuant  to 


provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interest  3d  persons  are  referred  to  the 
applica  :ion(s)  and/or  declaration(s)  for 
comple  e  statements  of  the  proposed 
transac  ion(s)  summarized  below.  The 
applica  :ion(s)  and/or  declaration(s)  and 
any  am  jndment(s)  is/are  available  for 
public  nspection  through  the 
Commi  ision's  Branch  of  Public 
Referen  ce. 

Inten  sted  persons  wishing  to 
comme  it  or  request  a  hearing  on  the 
applica  :ion(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
Decern!  er  8.  2003,  to  the  Secretary, 
Securit  es  and  Exchange  Commission, 
Washir  §ton,  DC  20549-0609,  and  serve 
a  copy  I  in  the  relevant  applicant(s)  and/ 
or  decli  rant(s)  at  the  address(es) 
specific  d  below.  Proof  of  service  (by 
affidav:  t  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  reqi  lest.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing ,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  inihe 
matter.  After  December  8,  2003,  the 
applica  :ion(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  jermitted  to  become  effective. 

Alleght  ny  Energy,  Inc.    (70-10179) 

Allegpeny  Energy,  Inc.  ("Allegheny"), 
a  registered  holding  company ,T 0435 
Downs'  ille  Pike,  Hagerstown,  Maryland 
21740,  las  filed  an  application- 
declara  ion  ("Application")  under 
sections  6(a),  7,  9.  and  12(e)  of  the  Act 
and  rul  j  54  under  the  Act. 

Allej  heny  seeks  authority  to  issue 
commc  n  stock  and  options  to  purchase 
common  stock  under  Allegheny's  Long- 
Term  Incentive  Plan  ("LTIP"). 
Alleghi  ny  was  previously  authorized  by 
order  dited  May  29,  1998  (Holding  Co. 
Act  Refease  No.  26879),  ("LTIP  Order") 
to  issue  and  sell,  through  December  31, 
2010,  u  3  to  10  million  shares  of  its 
commc  1  stock,  par  value  Si. 25  per 
share  CjCommon  Stock"),  under  the 
LTIP. 

Althiugh  the  LTIP  has  not  materially 
change  1  since  it  was  approved  by  the 
Comm  5sion,i  the  authorization  to  issue 
stock  V  ider  the  Plan  has  been 
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Allegheny  amended  the  LTIP  in  September  1998 
>r  the  issuance  of  stock  options  as 
for  Performance  Awards  in  addition  to 
in  Common  Stock  and  cash.  Although  the 

provided  for  the  issuance  of  stock 
payment  for  other  awards,  payments  for 
Performahce  Awards  were  more  limited.  The  LTIP 
however,  generally  authorized  Allegheny  to 
stock  and  stock  options  as  payments  for 
under  the  LTIP.  Allegheny,  therefore, 
tly  amended  the  LTIP  to  provide  for  the 
)f  stock  options  as  Performance  Awards. 


eit 


undermined  by  Allegheny's  current 
financial  status.  At  the  time  of  the  LTIP 
Order,  the  criteria  of  rule  53  under  the 
Act  were  satisfied  by  Allegheny,  and, 
therefore,  the  Commission  did  not 
consider  the  effect  of  capitalization  or 
earnings  of  any  Allegheny  exempt 
wholesale  generator  ("EWG")  or  foreign 
utility  company  ("FUCO")  in  granting 
its  authorization.  Allegheny  no  longer 
satisfies  certain  of  the  standards  set 
forth  in  rule  53.  Specifically, 
Allegheny's  increased  level  of 
investments  in  EWGs  and  FUCOs,  as 
described  below,  was  conditioned  on 
compliance  with  certain  financing 
requirements  that  are  currently  not 
satisfied.  Also,  Allegheny's  consolidated 
retained  earnings  have  decreased  over 
the  four  most  recent  quarterly  periods, 
and  Allegheny  has  reported  operating 
losses  attributable  to  EWG  and  FUCO 
investments  in  excess  of  the  limitations 
set  forth  in  rule  53(b). 

Allegheny,  therefore,  seeks  authority 
to  continue  issuing  Common  Stock 
under  the  LTEP.  Allegheny  requests  that 
the  Commission  authorize  it  to  issue  up 
to  8  million  shares  of  Common  Stock 
(decreased  fi-om  10  million)  under  the 
LTIP  through  December  31,  2010.  The 
stock  would  be  issued  according  to  the 
same  terms  and  conditions  set  forth  in 
the  LTIP  Order.  As  explained  in  that 
order,  the  LTIP  was  adopted  by 
Allegheny  in  1998  to  attract  and  retain 
key  employees  and  directors  and 
motivate  performance. 

/.  Description  of  the  LTIP 

The  LTIP -is  administered  by  the 
Management  Compensation  and 
Development  Committee 
("Committee"),  which  may  delegate  to 
an  executive  officer  the  power  to 
determine  the  employees  (other  than 
himself  or  herself)  eligible  to  receive 
awards.  The  Committee  may  from  time 
to  time  designate  key  employees  and 
directors  to  participate  in  the  LTIP  for 
a  particular  year.  As  approved  in  the 
LTIP  Order,  the  LTIP  authorizes 
Allegheny  to  issue  up  to  10  million 
shares  of  Common  Stock,  subject  to 
adjustments  for  recapitalizations  or 
other  changes  to  Allegheny's  common 
shares.  In  this  Application,  Allegheny 
requests  authority  to  issue  up  to  8 
million  shares  of  Common  Stock  under 
the  LTIP.  No  participant  in  the  LTIP 
may  be  granted  more  than  600,000 
shares  (or  rights  or  options  in  respect  of 
more  than  600,000  sihares)  in  any 
calendar  year.  For  purposes  of  this  limit, 
shares  subject  to  an  award  that  is  to  be 
earned  over  a  period  of  more  than  one 
calendar  year  will  be  allocated  to  the 
first  calendar  year  in  which  these  shares 
may  be  earned. 
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The  LTIP  permits  awards  of  options  to 
purcliase  Allegheny  Common  Stock  on 
terms  and  conditions  as  determined  by 
the  Committee.  Stock  options  are  issued 
at  strike  prices  equal  to  the  fair  market 
value  (as  defined  in  the  LTIP)  of 
Allegheny  Common  Stock  as  of  the  date 
of  the  option  grant.  The  terms  of  option 
awards  are  set  forth  in  option  award 
agreements.  The  Committee  may  award 
non-qualified  stock  options  or  incentive 
stock  options  (each  as  defined  in  the 
LTIP).  No  participant  in  the  LTIP  may 
receive  incentive  stock  option  awards 
under  the  LTIP  or  any  other  Allegheny 
compensation  plan  that  would  result  in 
incentive  stock  options  to  purchase 
shares  of  Allegheny  Common  Stock   ' 
with  an  aggregate  fair  market  value  of 
more  than  $100,000  first  becoming 
exercisable  by  a  participant  in  any  one 
calendeir  year. 

Options  awarded  under  the  LTIP  will 
terminate  upon  the  first  to  occur  of:  (i) 
The  option's  expiration  under  the  terms 
of  the  related  option  award  agreement; 
(ii)  termination  of  the  award  following 
termination  of  the  participant's 
employment  imder  the  rules  described 
in  the  next  paragraph;  and  (iii)  10  years 
after  the  date  of  the  option  grant.  The 
Committee  may  accelerate  the  exercise 
period  of  awarded  options  and  may 
extend  the  exercise  period  of  options 
granted  to  employees  who  have  been 
terminated. 

In  the  event  of  the  termination  of 
employment  of  a  participant  in  the 
LTIP,  options  not  exercisable  at  the  time 
of  the  termination  will  expire  as  of  the 
date  of  the  termination  and  exercisable 
options  will  expire  90  days  from  the 
date  of  termination.  In  the  event  of 
termination  of  a  participant's 
employment  due  to  retirement  or 
disability,  options  not  exercisable  will 
expire  as  of  the  date  of  termination  and 
exercisable  options  will  expire  one  year 
after  the  date  of  termination.  In  the 
event  of  the  death  of  a  participant  in  the 
LTIP,  all  options  not  exercisable  at  the 
time  of  death  will  expire,  and 
exercisable  options  will  remain 
exercisable  by  the  participant's 
beneficiary  until  the  first  to  occur  of  one 
year  from  the  time  of  death  or,  if 
applicable,  one  year  ft'om  the  date  of  the 
termination  of  the  participant's 
employment  due  to  retirement  or 
disability. 

The  Committee  may  establish 
dividend  equivalent  accounts  with 
respect  to  awarded  options.  A  '' 

participant's  dividend  equivalent 
account  will  be  credited  with  notional 
amounts  equal  to  dividends  that  would 
be  payable  on  the  shares  for  which  the 
participant's  options  are  exercisable, 
assuming  that  the  shares  were  issued  to 
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the  participant.  The  participant  or  other 
holder  of  the  option  will  be  entitled  to 
receive  cash  from  the  dividend 
equivalent  account  at  times  and  subject 
to  terms  and  conditions  that  the 
Committee  determines  and  provides  in 
the  applicable  option  award  agreement. 
If  an  option  terminates  or  expires  prior 
to  exercise,  the  dividend  equivalent 
account  related  to  the  option  will  be 
conciurently  eliminated  and  no 
payment  in  respect  of  the  account  will 
be  made. 

The  Committee  may  permit  the 
exercise  of  options  or  the  payment  of 
applicable  withholding  taxes  through 
tender  of  previously  acquired  shares  of 
Allegheny  Common  Stock  or  through 
reduction  in  the  number  of  shares 
issuable  upon  option  exercise.  The 
Committee  may  grant  reload  options  to 
participants  in  the  event  that 
participants  pay  option  exercise  prices 
or  withholding  taxes  by  these  methods. 
In  the  event  of  a  change  of  control  of 
Allegheny  (as  defined  in  the  LTIP), 
unless  provided  to  the  contrary  in  the 
applicable  option  award  agreement,  all 
options  outstanding  on  the  date  of  the 
change  in  control  will  become 
immediately  and  fully  exercisable. 

The  Committee  may  grant  shares  of 
Common  Stock  on  terms,  conditions 
and  restrictions  as  the  Committee  may 
determine.  Restrictions,  terms,  and 
conditions  may  be  based  on 
performance  standards,  period  of 
service,  share  ownership,  or  other 
criteria.  Performance-based  awards 
intended  for  federal  income  tax 
deductibility  will  be  subject  to 
performance  targets  with  respect  to 
operating  income,  return  on  investment, 
return  on  shareholders'  equity,  stock 
price  appreciation,  earnings  before 
interest,  taxes  and  depreciation/ 
amortization,  earnings  per  share,  and/or 
growth  in  earnings  per  share.  The  terms 
of  restricted  stock  awards  will  be  set 
forth  in  award  agreements. 

The  participant  will  be  an  owner  of 
restricted  shares  awarded  to  him  or  her 
under  the  LTIP.  The  shares  may  not  be 
transferred,  pledged,  or  assigned  (other 
than  by  will  or  the  laws  of  descent  and 
distribution  or  to  an  inter  vivos  trust 
with  respect  to  which  the  participant  is 
treated  as  the  owner  under  the  internal 
revenue  code)  prior  to  the  lapse  of  the 
applicable  restrictions.  A  participant's 
restricted  shares  will  be  forfeited  to 
Allegheny  in  the  event  that  the 
participant  ceases  to  be  employed  by 
Allegheny  prior  to  the  expiration  of  the 
applicable  forfeiture  period.  The 
Committee  may  waive  an  award's 
forfeitiu"e  provisions  under  appropriate 
circumstances. 


In  the  event  of  a  change  of  control  of 
Allegheny  (as  defined  in  the  LTIP), 
imless  provided  to  the  contrary  in  the 
applicable  restricted  stock  award 
agreement,  the  restrictions  applicable  to 
all  restricted  stock  awards  will 
terminate  fully  on  the  date  of  the  change 
of  control. 

The  Committee  may  grant 
performance  awards,  which  will  consist 
of  a  right  to  receive  a  payment  that  is 
either  measured  by  the  fair  market  value 
of  a  specified  number  of  shares  of 
Allegheny  Common  Stock,  increases  in 
the  fair  market  value  of  Common  Stock 
during  an  award  period  and/or  consists 
of  a  fixed  cash  amount.  Performance 
awards  may  be  made  in  conjunction 
with  or  in  addition  to  restricted  stock 
awards.  Award  periods  will  be  two  or 
more  yeeus  or  other  annual  periods  as 
determined  by  the  Committee.  The 
Committee  may  permit  newly  eligible 
participants  to  receive  performance 
awards  after  an  award  period  has 
commenced. 

The  Committee  establishes 
performance  targets  in  connection  with 
performance  awards.  In  the  case  of 
awards  intended  to  be  deductible  for 
federal  income  tax  purposes, 
performance  targets  will  relate  to 
operating  income,  return  on  investment, 
return  on  shareholders'  equity,  stock 
price  appreciation,  earnings  before 
interest,  taxes  and  depreciation/ 
amortization,  earnings  per  share,  and/or 
grovrth  in  earnings  per  share.  The 
Committee  prescribes  formulas  to 
determine  the  percentage  of  the  awards 
to  be  earned  based  on  the  degree  of 
attainment  ^)f  award  targets.  Allegheny 
may  make  payments  in  respect  of 
performance  awards  in  the  form  of  cash 
or  shares  of  Allegheny  Common  Stock, 
or  a  combination  of  both. 

In  the  event  of  a  participant's 
retirement  during  an  award  period,  the 
participant  will  not  receive  a 
performance  award  unless  otherwise 
determined  by  the  Committee,  in  which 
case  the  participant  will  be  entitled  to 
a  prorated  portion  of  the  award.  In  the 
event  of  the  death  or  disability  of  a 
participant  during  an  award  period,  the 
participant  or  his  or  her  representative 
will  be  entitled  to  a  prorated  portion  of 
the  performance  award.  A  participant 
will  not  be  entitled  to  a  performance 
award  if  his  or  her  employment 
terminates  prior  to  the  conclusion  of  an 
award  period,  provided  that  the 
Committee  may  determine  in  its 
discretion  to  pay  performance  awards, 
including  full  {i.e.,  non-prorated) 
awards,  to  any  participant  whose 
employment  is  terminated.  In  the  event 
of  a  change  of  control  of  Allegheny,  all 
performance  awards  fbr  all  award 
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periods  will  immediately  become 
payable  to  all  participants  and  will  be 
paid  within  30  days  after  the  change  in 
control. 

The  Committee  may,  unless  the" 
relevant  award  agreement  otherwise 
specifies,  cancel,  rescind,  or  suspend  an-- 
award  in  the  event  that  the  LTIP 
participant  engages  in  competitive 
activity,  discloses  confidential 
information,  solicits  employees, 
customers,  partners  or  suppliers  of 
Allegheny,  or  undertakes  any  other 
action  determined  by  the  Committee  to 
be  detrimental  to  Allegheny. 

The  LTIP  contains  provisions 
intended  to  ensure  that  certain 
restricted  share  awards  and  performance 
awards  to  "covered  employees"  under 
Section  162(m)  of  the  Internal  Revenue 
Code  are  exempt  from  the  $1  million 
deduction  limit  contained  in  that 
section  of  the' code.  Those  exemptive 
provisions,  by  their  terms  and  under  the 
applicable  IRS  regulations,  expired  as  of 
May  14,  2003.  Any  pending,  but 
unvested,  awards  issued  under  these 
provisions  are  unaffected  by  the 
provisions'  expiration,  but  any  future 
restricted  stock  or  performance  awards 
to  covered  employees  will  not  eligible 
for  the  exemption  from  the  Section 
162(m)  limit  unless  the  provisions  are 
reapproved  by  the  shareholders. 
Allegheny  may  seek  stockholder 
reauthorization  of  the  LTIP  with  respect 
to  these  provisions,  but  has  no  present 
intention  to  do  so.  Allegheny  may 
choose  alternative  methods  to 
compensate  covered  employees  who 
would  have  received  compensation 
under  the  terminated  provisions  of  the 
LTIP  had  these  provisions  not 
terminated. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-28891  Filed  11-18-03;  8:45  am] 

BILLING  CODE  8010-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-48771;  File  No.  SR-CBOE- 
2003-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1, 2,  and  3  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Bid-Ask  Differentials 

November  12,  2003. 

Pursuant  to  Section  19(b){l)  of  the 
Securities  Exchange  Act  of  1934 


("Act")  '  and  Rule  19b-4  thereunder,^ 
notice  i  >  hereby  given  that  on  June  20, 
2003,  tl  e  Chicago  Board  Options 
Exchan  50,  Inc.  ("CBOE"  or  "Exchange") 
filed  w:  th  the  Secvu-ities  and  Exchange 
Commii  ision  ("Commission")  the 
propost  d  rule  change  as  described  in 
Items  I,  II  and,  ni  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  CBOE  filed  Amendments  Nos.  1,  2, 
and  3  t(  the  proposal  on  July  3,  2003, ^ 
Septem  ler  10,  2003,'*  and  October  29, 
2003,'^  1  espectively.  The  Commission  is 
publish  ing  this  notice  to  solicit 
comme:  its  on  the  proposed  rule  change, 
as  amei  ded,  from  interested  persons. 

I.  Self-I  egulatory  Organization's 
Statemi  nt  of  the  Terms  of  Substance  of 
Proposed  Rule  Change 


the 

The 
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Market 
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(|BOE  proposes  to  amend  CBOE 
'Obligations  of  Market 
I*'  to  allow  the  appropriate 
Performance  Committee 
to  establish  bid-ask 
differeiitials  that  are  no  more  than  $0.50 
wide  ("  louble-width")  for  options 
where  t  le  bid  price  is  less  than  $2  when 
the  prir  lary  market  for  the  underlying 
securitj :  (1)  Reports  a  trade  outside  of 
its  diss«  minated  quote,  including  any 
Liquidi  y  Quote;  ^  or  (2)  disseminates  an 


'15U.: 

'Seel 
Flynn,  Division  ( 


CFl; 


le  ter  i 


bii 


Form 
No.  1 
pursuant 
proposal 
Act.  In 
CBOEs 
quotes  to 
upon  the 
and 
normal 
event  c 

^See 
Flynn, 
2003  (•• 
provides 
proposed 
will  not 
New  Yorl 
trade  at 
that 

System  ( 
will 

prices  in 
("NBBO' 

''  See 
Flynn. 


WssI 
relief 


quote 
price  of 
width 
available 
automalei  I 
her  quote  1 
the     __ 

"The  ri  le 
in  selecteft 
"Liquid 
trading 


.C.  78s(b)(l). 
240.19b-4. 
from  Steve  Youhn,  CBOE,  to  Deborah 
of  Market  Regulation  ("Division"), 
-Commissfcn,  dated  July  2,  2003,  and  accompanying 
19b  -4  ("Amendment  No.  1").  Amendment 
con  rerts  the  proposal  from  a  filing  submitted 
o  Section  19Cb)(3)(A)  of  the  Act  to  a 
I  iled  pursuant  to  Section  19(b)(2)  of  the 
ad  lition.  Amendment  No.  1  clarifies  that  the 
ai  itoquote  systems  automatically  will  widen 
k>uble  the  applicable  bid-ask  differential 
)ccurrence  of  one  of  the  triggering  events 
autoi^atically  will  return  the  quotes  to  the 
-ask  differential  when  the  triggering 


le  ter  from  Steve  Youhn,  CBOE,  to  Deborah 
Di  rision.  Commission,  dated  September  9, 
Ai  lendment  No.  2").  Amendment  No.  2 
ixamples  illustrating  the  need  for  the 
relief,  clarifies  that  CBOE  market  makers 
able  to  widen  their  quotes  when  the 
Stock  Exchange,  Inc.  ("NYSE")  prints  a 
within  its  Liquidity  Quote,  and  states 
neither  the  CBOE's  Retail  Automated  Execution 

RAES  •)  nor  the  CBOE's  Hybrid  System 
autoi  latically  execute  incoming  orders  at 
f  irior  to  the  national  best  bid  or  offer 


le  ter  I 


hj 


a 


wi(  th 


inverted  quote.  The  double-width  relief 
must  terminate  automatically  when  the 
triggering  event  ceases. 

The  text  of  the  proposed  rule  change 
appears  below.  Additions  are  in  italics. 


Rule  8.7 
Makers 


Obligations  of  Market 


from  Steve  Youhn,  CBOE,  to  Deborah 
Diiision,  Commission,  dated  October  28, 
2003  ("Al  lendment  No.  3").  Amendment  No.  3 
revises  thp  proposal  to  limit  the  application  of  the    ^ 
relief  to  options  that  trade  with  a  bid 
than  S2  and  clarifies  that  the  quote 
provided  in  the  proposal  will  be 
)nly  to  a  market  maker  who  has  an 
quotation  system  that  will  return  his  or 
to  the  normal  bid-ask  differential  when 
triggering  event  ceases. 

es  of  the  NYSE  permit  the  dissemination, 
securities,  of  a  "Liquidity  Bid"  and  a 
Offer"  which  reflect  aggregated  NYSE 
ii^erest  at  a  specific  price  interval  below  the 


(a)  No  change. 

(b)  No  change. 
(i)-(iii)  No  chiange. 
(iv)  No  change.  • 

(A)  Without  limiting  the  authority 
provided  to  it  in  Rule  8.7(b)(iv),  the 
appropriate  MPC  may,  with  respect  to 
options  trading  with  a  bid  price  less 
than  $2,  establish  bid-ask  differentials 
that  are  no  more  than  $0.50  wide 
("double-width")  when  the  primary 
market  for  the  underling  security:  (a) 
Reports  a  trade  outside  of  its 
disseminated  quote  (including  any 
Liquidity  Quote);  or  (b)  disseminates  an 
inverted  quote.  The  imposition  of 
double-width  relief  must  automatically 
terminate  when  the  condition  that 
necessitated  the  double-width  relief  (i.e., 
condition  (a)  or  (b))  is  no  longer  present. 
Market  makers  that  have  not  automated 
this  process  may  not  avail  themselves  of 
the  relief  provided  herein  (i.e.,  they  may 
not  manually  adjust  prices). 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A .  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  8.7(b)(iv)  establishes  bid- 
ask  differentials  and  allows  the 
appropriate  MPC  to  establish  differences 
for  one  or  more  options  series.''  The 


best  bid  (in  the  case  of  a  Liquidity  Bid)  or  at  a 
specific  price  interval  above  the  best  offer  (in  the 
case  of  a  Liquidity  0£fer].  See  Securities  Exchange 
Act  Release  No.  47614  (April  2,  2003),  68  FR  17140 
(April  8,  2003)  (File  No.  SR-NYSE-2002-55). 

''CBOE  Rule  8.7(b)(iv)  requires  market  makers  to 
bid  and/or  offer  so  as  to  create  differences  of  no 
more  than  $0.25  between  the  bid  and  the  offer  for 
each  option  contract  for  which  the  bid  is  less  than 
S2:  no  more  than  $0.40  where  the  bid  is  al  least  $2 
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Exchange  proposes  to  amend  this  rule  to 
codiiy  two  instances  when  the  bid-ask 
differential  for  options  trading  with  a 
bid  price  of  less  than  $2  may  be  wider 
than  the  $0.25  interval  expressly 
required  for  such  options  by  CBOE  Rule 
8.7(b)(iv).  Specifically,  proposed  CBOE 
Rule  8.7(b){iv){A)  authorizes  the 
appropriate  MPC,  with  respect  to 
options  trading  with  a  bid  price  less 
than  $2,  to  establish  bid-ask  differentials 
that  are  no  more  than  $0.50  wide 
("double-width")  when  the  primary 
market  for  the  imderlying  security:  (a) 
Reports  a  trade  that  occurs  outside  of  its 
disseminated  quote  (including  any 
Liquidity  Quote);  or  (b)  disseminates  an 
inverted  quote  (together,  the  "triggering 
events").  The  proposed  quote  width 
relief  will  apply  to  options  on  stocks 
and  options  on  exchange-traded  funds 
("ETFs").fl 
The  proposed  quote  width  relief  will 
■  apply  only  to  options  that  trade  with  a 
bid  price  of  less  than  $2.«  Thus,  options 
trading  at  a  price  of  $2  (bid)  or  higher 
will  not  be  eligible  for  the  proposed 
quote  width  relief.  The  CBOE  notes  that 
options  trading  at  less  than  $2  are 
subject  to  a  $0.25  bid-ask  differential, 
which  generally  means  that  market 
makers  have  only  $0,125  of  pricing 
latitude  on  either  side  of  the  theoretical 
value  to  widen  their  quotes  to  take  into 
account  any  pricing  discrepancy  in  the 
underlying  security.  As  described  more 
fully  below,  the  CBOE  believes  that  the 
grant  of  double-width  relief  for  low- 
priced  options  will  provide  market 
makers  with  more  pricing  flexibility 
with  which  to  protect  themselves. 

Under  the  proposal,  CBOE  market 
makers  will  not  be  permitted  to  widen 
their  quotes  when  the  NYSE  prints  a 
trade  at  or  within  its  Liquidity  Quote. 
Because  the  NYSE  disseminates 
Liquidity  Quotes,  which  are  quotes  of 
substantial  size  outside  of  the  regulai- 
disseminated  quote,  the  CBOE  notes 
'  that  CBOE  market  makers  should  not  be 
surprised  if  the  NYSE  prints  a  trade 
outside  of  its  regular  quote  but  at  or 
within  its  Liquidity  Quote.  For  this 
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but  does  not  exceed  $5:  no  more  than  $0.50  where 
the  bid  is  more  than  $5  but  does  not  exceed  $10; 
no  more  than  $0.80  where  the  bid  is  more  than  $10 
but  does  not  exceed  $20;  and  no  more  than  $1.00 
where  the  bid  is  more  than  $20.  The  bid/ask 
differentials  do  not  apply  to  in-the-money  scries 
where  the  underlying  securities  market  is  wider  ' 
than  the  differentials  set  forth  in  CBOE  Rule 
8.7(b)(iv).  For  those  series,  the  bid/ask  differential 
may  be  as  wide  as  the  quotation  on  the  primary 
market  of  the  underlying  security. 

"  Upon  Commission  approval  of  the  proposal,  the 
CBOE,  prior  to  the  effective  date  of  the  rule,  will 
disseminate  to  members  a  Regulatory  Circular  that 
identifies  the  specific  ETF  that  will  serve  as  the  • 
underlying  security  for  each  option  class.  See 
Amendment  No.  3.  supra  note  5. 

"  See  Amendment  No.  3,  supra  note  5. 


reason,  the  CBOE  does  not  propose  to 
allow  the  MPC  to  authorize  CBOE 
market  makers  to  widen  their  quotes 
when  the  NYSE  prints  a  trade  at  or 
within  its  Liquidity  Quote.  However,  if 
the  NYSE  prints  a  trade  outside  of  the 
Liquidity  Quote,  a  CBOE  market  maker 
would  be  able  to  widen  its  quotes.  The 
following  example  illustrates  the 
operation  of  the  proposal  with  respect  to 
Liquidity  Quotes: 

•  NYSE  disseminated  quote: 
$23.10-$23.20,  300  x  1000 

•  NYSE  Liquidity  Quote: 
$22.95-$23.35,  15,000  x  15,000 
With  the  above  quotes,  if  the  NYSE 

reports  a  trade  between  $22.95  and 
$23.35,  CBOE  market  makers  would  not 
be  permitted  to  quote  double-wide.  If 
the  NYSE  reports  a  trade  below  $22.95 
or  above  $23.35  without  changing  its 
disseminated  quote,  CBOE  market 
makers  would  be  permitted  to  quote 
double-wide. 

The  CBOE  intends  to  automate  its 
systems  so  that  the  CBOE's  autoquote 
systems  automatically  will  widen  the 
quote  to  double  the  bid-ask  differential 
upon  the  occurrence  of  either  of  the  two 
triggering  events.^"  The  quotes  will 
remain  double-width  until  the  triggering 
event  ceases,  at  which  time  CBOE 
systems  automatically  will  return  the 
quote  to  the  normal  bid-ask  differential. 
Accordingly,  if  the  primary  market's 
quotes  invert  and  the  CBOE  quotes 
double-wide,  the  CBOE's  quotes  must 
return  to  normal  width  when  the 
underlying  market's  quotes  no  longer 
are  inverted.  Similarly,  if  the  primary 
market  prints  a  trade  outside  of  its 
disseminated  quote,  the  CBOE  may 
quote  double-wide  until  the  print  is  no 
longer  outside  of  the  disseminated 
quotes  (i.e.,  until  the  quotes  move  to 
encompass  the  previous  print  or  the 
next  print  is  inside  of  the  disseminated 
quotes)." 

The  CBOE  notes  that  the  automation 
of  this  process  ensures  that  double- 
width  relief  will  take  effect  only  when 
permissible  and,  more  importantly,  will 
last  only  as  long  as  the  condition  that 
necessitated  it  occurs.  Thus,  there  will 
be  no  sustained  dissemination  of  stale 
double-wide  quotes  when  one  of  the 
triggering  events  is  not  present. '^  in 
addition,  the  CBOE  states  that  a  market 
maker  will  be  able  to  utilize  the  double- 
width  relief  only  if  the  market  maker 
has  an  automated  quotation  system  that 
returns  the  market  maker's  quotes  to 
normal  width  upon  the  termination  of 
the  triggering  event.' '  Double- width 


'"See  Amendment  No.  1,  supra  note  3. 
"  See  Amendment  No.  3,  supra  note  5. 
'^See  Amendment  No.  1,  supra  note  3. 
"See  Amendment  No.  3.  supra  note  5. 


relief  will  not  be  available  to  market 
makers  who  must  rely  on  manual  input 
to  restore  quote  values  to  normal  width. 

The  CBOE  notes  that  the  grant  of 
double-width  relief  will  not  result  in  the 
automatic  execution  of  customer  orders 
at  artificially  wide  prices. '■•  According 
to  the  CBOE,  neither  RAES  nor  the 
CBOE  Hybrid  System  will  automatically 
execute  incoming  orders  at  prices 
inferior  to  the  NBBO.  Instead,  orders 
received  while  the  CBOE  is  not  the 
NBBO  will  route  to  PAR„  where  the 
DPM  can  expose  the  order  to  the  crowd 
or  send  a  linkage  order  to  an  away 
market.  Accordingly,  the  CBOE  notes 
that  orders  received  while  the  CBOE's 
quotes  are  double-wide  would  receive  a 
measure  of  price  protection. 

In  addition,  the  CBOE  represents  that 
the  purpose  of  the  proposal  is  not  to 
create  a  heightened  profit  opportimity 
by  allowing  CBOE  market  makers  to 
execute  trades  at  widened  quotes  and, 
hence,  increased  profits.'"*  Instead,  the 
CBOE  believes  that  the  proposal 
represents  a  narrowly-tailored 
protective  measure  designed  to  enable 
CBOE  market  makers  to  widen  their 
quotes  when  a  situation  occurs  in  the 
underlying  market  that  prevents 
accurate  pricing.  Under  the  proposal, 
market  makers  will  have  the  ability,  if 
they  choose,  to  widen  their  quotes  to 
limit  the  losses  that  may  occur  when  the 
underlying  market  disseminates  faulty 
or  delayed  information. 

Necessity  for  the  Relief  Requested 

According  to  the  CBOE.  the  main 
component  of  equity  option  pricing  is 
the  value  of  the  underlying  security. 
The  CBOE  states  that  accurate  option 
pricing  is  impossible  if  the  value  of  the 
underlying  security  is  unreliable  or 
indiscernible.  The  following  examples 
provided  by  the  CBOE  highlight  the 
difficulties  and  risks  in  pricing  options 
when  the  quote  for  the  underlying 
security  is  inverted  and/or  when  the 
underlying  market  prints  a  trade  outside 
of  its  disseminated  quote. 

a.  Underlying  Market  Disseminates  an 
Inverted  Quote 

Assume  that  the  quote  for  stock  ABCD 
is  $21.06-$21.16  and  that,  based  on 
those  prices,  the  quote  for  the  July  20 
call  option  is  $1.15-$1.25.  Now  assume 
that  the  stock  quote  changes  to  $21.12- 
$21.02,  creating  an  inversion.  Under 
these  circumstances,  it  is  not  clear 
which  price,  the  bid  or  the  offer,  is 
correct,  or  whether  both  prices  are 
incorrect.  If  the  bid  is  correct,  the  quote 
for  the  underlying  stock  might  be 


'•*  See  Amendment  No.  2,  supra  note  4. 
'^  See  Amendment  No.  2,  supra  note  4. 
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$21.12-521.22.  which  might  drive  the 
options  quote  to  $1.25-$1.35.  If  the  offer 
is  correct,  the  quote  for  the  underlying 
stock  mi^t  be  $20.92-$21.02,  which 
might  drive  the  options  quote  to  $1. OS- 
SI.  15.  If  both  the  bid  and  the  offer  for 
the  underlying  stock  are  incorrect,  it  is 
difflcult  to_know  what  the  price  of  the 
underlying  stock  might  be.  Assuming 
that  either  the  bid  or  the  offer  is  correct, 
but  not  both,  the  stock  price  probably 
ranges  somewhere  between  $20.92- 
$21.22,  which  is  three  times  wider  than 
the  original  non-inverted  quote. 

If  a  CBOE  market  maker  believes  that 
the  bid  for  the  underlying  stock  is 
correct  and  has  a  quote  size  of  25-up  at 
$1.25-$1.35,  assume  he  executes  an 
incoming  market  order  to  sell  at  $1.25. 
Now  assume  that  the  price  of  the 
underlying  stock  corrects  to  $20.92- 
$21.02,  sending  the  market  maker's 
quote  to  $1.05-$  1.1 5.  and  that  the 
market  makec receives  an  incoming 
market  order  to  buy,  which  he  executes 
at  $1.15.  Under  these  circumstances,  the 
market  maker  has  purchased  the  options 
(i.e.,  the  market  maker  was  on  the  contra 
side  of  the  first  market  order  to  sell)  at 
$1.25  and  sold  the  options  (i.e..  the 
market  maker  was  on  the  contra  side  of 
the  second  market  order  to  buy)  at 
$1.15,  locking  in  a  loss  of  $0.10,  25 
times. 

b.  Underlying  Market  Reports  a  Trade 
Outside  of  the  Disseminated  Quote 

According  to  the  CBOE,  it  is  not 
uncommon  for  the  primary  market  for  . 
an  underlying  security,  in  its  haste  to 
report  trades  to  the  tape,  to  report  trades 
before  changing  the  disseminated  quote, 
resulting  in  a  transaction  that  falls 
outside  of  the  disseminated  quote.  For 
example,  assume  that  the  disseminated 
quote  for  a  stock  is  S22.10-$22.25  and 
that  the  last  sale  was  $22.15.  Without  a 
change  in  the  quote  the  next  sale  is 
reported  at  $22.  In  this  instance,  the 
market  for  the  underlying  security  could 
come  out  in  any  direction,  i.e..  it  could 
be  $21.75-$22,  it  could  be  unchanged, 
or  it  could  be  $22.0(>-$22.25.  As  in  the 

.  previous  examples  the  CBOE  market 
maker  must  attempt  to  guess  where  the 
market  for  the  underlying  security  will 
come  out.  If  the  market  maker  guesses 
incorrectly,  he  has  exposure.  Allowing 
the  market  maker  to  widen  his  quote 
allows  him  a  measure  of  protection  until 

-  the  market  for  the  underlying  security 
again  reports  trades  within  the 
disseminated  quote. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  ndes  and  regulations  under  the 
Act  applicable  to  a  national  seciu-ities 


exchang  e  and.  in  particular,  the 
requirei  lents  of  section  6(b)  of  the 
S  jecifically.  the  Exchange 
the  proposed  rule  change  is 
with  the  Section  6(b)(5)}' 

that  the  rules  of  an 
be  designed  to  promote  just 
equ  table  principles  of  trade,  to 
'raudulent  and  manipulative 
in  general,  to  protect  investors 
jublic  interest. 
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B.  Self-I  egulatory  Organization 's 
Statemept  on  Burden  on  Competition 

does  not  believe  that  the 
rule  change  will  impose  any 
I  >n  competition  not  necessary  or 
ate  in  furtherance  of  the 
of  the  Act. 
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C.  Self -I  egulatory  Organization's 
Stateme  it  on  Comments  on  the 
Propose  i  Rule  Change  Received  From 
Membet  s.  Participants  or  Others 

No  wi  itten  comments  were  solicited 
or  receii  ed. 

III.  Date  of  Efiiectiveness  of  the 
Propose  1  Rule  Change  and  Timing  for 
Commis  sion  Action 

Withiji  35  days  of  the  date  of 

on  of  this  notice  in  the  Federal 
or  within  such  longer  period  (i) 
Commission  may  designate  up  to 

of  such  date  if  it  finds  such 
p  eriod  to  be  appropriate  and 
its  reasons  for  so  finding  or 
which  the  Exchange  consents, 
Confmission  will: 

order  approve  such  proposed 
cha  [ige,  or, 
Institute  proceedings  to  determine 
the  proposed  rule  change 
disapproved. 


J  IS 


publicat  i 
Registei 

as  the 
90  days 
longer 
publish 
(ii)  as  to 
the 

(A)B 
rule 

(B) 
whethei 
should  1  te 

IV.  Solii  :itation  of  Comments 

Intere  sted  persons  are  invited  to 
submit '  vritten  data,  views,  and 
arguments  concerning  the  foregoing, 
whether  the  proposed  rule 
as  amended,  is  consistent  with 
Persons  making  written 
ions  should  file  six  copies 
vith  the  Secretary,  Securities 
Commission,  450  Fifth 
Washington,  DC  20549- 
of  the  submission,  all 
subseqiient  amendments,  all  written 
stateme  its  with  respect  to  the  proposed 
cha  nge  that  are  filed  with  the 
i!  sion,  and  all  written 
commuiiications  relating  to  the 

rule  change  between  the 
lesion  and  any  person,  other  than 
may  be  withheld  from  the 
accordance  with  the 


Exc  lange  i 
NW. 
Ci  )pies  I 


that: 


li; 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-25  and  should  be 
submitted  by  December  10,  2003". 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-28850  Filed  11-18-03;  8:45  am] 

BILLING  CODE  801(H)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48774;  File  No.  SR-CSE- 
2003-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  The 
Cincinnati  Stock  Exchange,  Inc.  and 
Amendment  No.  1  To  Change  Its  Name 
to  National  Stock  Exchange 

November  12,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
5,  2003,  The  Cincinnati  Stock  Exchange, 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CSE.  On 
November  12,  2003,  the  Exchange  filed 
an  amendment  to  the  proposed  rule 
change. '  The-Exchange  filed  the 
proposal  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act -»  and  has 
designated  the  proposed  rule  change  as 
one  being  concerned  solely  with  the 
administration  of  the  Exchange  under 
Rule  19b-4(f)(3)  of  the  Act,^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  proposed  rule 


C.  78(0 

C.  78(0(b)(5). 


"'17CFR200.30-3(a)(12). 

'15  U.S.C.  781(b)(1). 

M7CFR240.19b-4. 

'  .See  November  12,  2003  letter  from  Jennifer  M. 
Lamie,  Assistant  General  Counsel  and  Secretary, 
CSE.  to  Katherine  A.  England,  Assistant  Director, 
Division  of  Market  Regulation.  Commission 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CSE  replaces  "involves  a  member  due,  fee  or  other 
charge"  with  "is  concerned  solely  with  the 
administration  of  the  Exchange"  in  Item  III  below, 
to  bring  it  into  conformity  with  Rule  19b-4(f)(3) 
under  the  Act.  17  CFR  240.19b-4(f)(3). 

••  15  U.S.C.  781(b)(3)(A)(iii). 

5 17  CFR  240.19b-4(fM3). 
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change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's  ■ 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Amended  Articles  of  Incorporation,  By- 
Laws  and  Rules  to  change  the  name  of 
the  Exchange  to  National  Stock 
Exchanges^.  The  text  of  the  proposed 
rule  change  is  available  at  the  CSE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

First  organized  in  1885,  the  CSE 
operated  as  a  floor-based  exchange  in 
Cincinnati,  Ohio,  into  the  mid-1970s. 
The  Exchange  thereafter  developed  and 
implemented  an  electronic  exchange 
that  has  been  in  operation  for  over  20 
years,  hi  1988,  the  CSE  engaged  the 
Chicago  Board  Options  Exchange  as  its 
systems  facilities  manager  and, 
thereafter,  the  CSE  determined  to  move 
its  headquarters  to  Chicago  in  the  early 
1990s. 

Today,  with  enhancements  in 
technology,  orders  and  quotations  are 
sent  to  the  Exchange  from  all  over  the 
country,  and  the  Exchange  trades 
securities  listed  in  the  New  York  Stock 
Exchange,  the  American  Stock  Exchange 
and  the  Nasdaq  Stock  Market.  In 
keeping  with  this  expanding  role,  the 
members  of  the  Exchange  and  its  Board 
of  Trustees  have  deemed  it  advisable 
that  the  name  of  the  Exchange  be 
changed  from  The  Cincinnati  Stock 
Exchange  to  National  Stock  Exchange. 

The  three  documents  that  need  to  be 
revised  to  accomplish  and  reflect  the 
name  change  are  the  Exchange's 
Amended  Articles  of  Incorporation,  By- 
Laws  and  Rules.  The  Exchange 
represents  that  the  filing  reflects  a  name 
change  only  and  does  not  affect  the 
manner  of  the  Exchange's  operations 
and  governance  structure. 
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2.  Statutory  Basis 

The  CSE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)(1) 
of  the  Act  ^  in  that  it  helps  to  assure  that 
the  Exchange  is  so  organized  and  has 
the  capacity  to  be  able  to  carry  out  the 
purposes  of  the  Act  and  to  comply,  and 
to  enforce  compliance  by  hs  members, 
with  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  members  of  the  Exchange 
approved  the  name  change  at  a  special 
membership  meeting  held  on  October 
23,  2003  pursuant  to  Article  II,  Section 
10.2  of  the  Exchange's  By-Laws. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  7  and  subparagraph  {f)(3)  of 
Rule  19b— 4,  thereimder,«  because  it  is 
concerned  solely  with  the 
administration  of  the  exchange.  At  any 
time  within  sixty  (60)  days  of  the  filing 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  tl^e 
piu-poses  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v»rritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  1o  file  number 
SR-CSE-2003-12  and  should  be 
submitted  by  December  10,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-28893  Filed  1 1-18-03;  8:45  am] 

BILLING  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

* 

[Release  No.  34-48775;  File  No.  SR-DTC- 
2003-12] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Processing  of  Maturity 
Presentments  in  DTC's  Money  Market 
Instrument  Program 

November  12,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on, 
September  30,  2003,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  frt)m  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  DTC  to  implement  new  Money 
Market  Instrument  ("MMI")  Program 
procedures  regarding  the  processing  of 
Maturity  Presentments  ("MP").^ 
Specifically,  the  new  procedures  would 
allow  an  Issuing/Paying  Agent  ("IP A") 
to  assign  processing  priorities  to  the 
MMI  issuers  for  which  the  IPA  acts  as 
agent. 


MS  U.S.C.  78f(b)(l). 
M5  U.S.C.  78s(b)(3)(A). 
« 17  CFR  240.19b-*(f)(3). 


'  15  U.S.C.  78s(b)(l) 

^  The  references  to  maturity  presentments  are 
intended  to  cover,  in  addition  to  MPs,  other 
payment  obligations  of  MMI  issuers,  such  as 
periodic  principal  payments  and  periodic  interest 
payments. 
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n.  Self-Regolatory  Organization's 
Statement  of  the  Purpose  of,  and 
StatatMy  Basis  for,  the  Proposed  Rule 
Change 

In  its^ing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  stateitaents 
may  be  examined  at  the  places  specified 
in  Item  IV  beloW.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  The  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  DTC's  current  procedures  for 
the  processing  of  MPs,  early  on  the 
maturity  date  (generally  around  2:00 
a.m.)  DTC  initiates  deliveries  of  the 
maturing  paper  £fbm  the  accounts  of 
participants  having  positions  in  the 
maturing  paper  to  the  MMI  participant 
account  of  the  IPA.  Each  MP  is 
processed  as  the  equivalent  of  a  book- 
entry  deUvery-versus-payment  transfer. 
As  such,  MPs  may  "recycle"  just  as  any 
delivery  would  if  the  net  debit  cap  or 
collateralization  controls  applicable  to 
an  IPA's  account  prevent  the  delivery 
from  updating.  Recycling  MPs  would 
update  once  additional  funds  [e.g.,  from 
intraday  settlement  progress  payment 
C'SPPs")  or  from  new  issuances)  are 
.credited  to  the  IPA's  account.  With  the 
exception  of  a  recent  change  enabling  an 
IPA  to  target  settlement  credits  from  an 
SPP  to  a  specific  issuer's  maturity 
presentments,  MPs  update  on  a  random 
basis.3  There  is  no  provision  in  DTC's 
current  procedures  enabling,  an  IPA  to 
assiue  that  the  recycling  MPs  of  a 
specific  issuer  update  by  allocating  to 
that  issuer's  MPs  all  or  a  specified 
portion  of  the  IPA's  net  debit  cap  or  by 
applying  to  that  issuer's  MPs  settlement 
credits  derived  frt)m  the  new  issuance  of 
its  paper.  By  the  same  token,  because  of 
the  random  nature  of  MP  processing,  the 
DPA  is  unable  to  prevent  a  portion  of  its 
net  debit  cap  as  well  as  any  "excess"  or 
"residual"  credits  from  being  used  to 
update  the  MPs  of  an  issuer  to  which 
the  EPA  would  prefer  not  to  extend 
credit.* 


3  Securities  Exchange  Act  Release  No.  48145  (July 
9.  2003).  68  FR  42442  Ouly  17.  2003)  {File  No.  SR- 
DTC-2003-031  (proposed  rule  change  allowing  DTC 
to  modify  its  settlement  progress  payment 
procedures  to  allow  DTC  participants  to  direct 
proceeds  from  a  specific  SPP  be  used  to  hind  a 
particular  transaction). 

*  "Excess"  credits  refer  to  credits  resulting  from 
an  issuer's  new  issuances  that  exceed  that  issuer's 
o£Etetting  MPs.  SPPs  that  are  not  targeted  to  a 


The  pipposed  rule  change  would 
provide  lor  the  application  of  new 
issuancelsettlement  credits  to  the  MPs 
of  the  same  issuer  on  a  best  efforts  basis 
and  woiud  give  IP  As  the  option  to 
prioritizethe  order  and  manner  in 
which  ^rs  are  processed,  including  the 
option  td  designate  an  issuer  as  self- 
funding.*  Systemically,  DTC  would 
attempt  to  align  activities  within  the 
MMI  sys  em  so  that  monies  from  Issuer 
A's  cred  ts  are  generally  applied  to 
Issuer  A  >  MPs,  subject  to  existing 
collatera  monitor  and  net  debit 
controls, 

Under  the  alignment  approach,  once 
an  IPA  h  is  incurred  a  net  debit  up  to  its 
applicab  e  net  debit  cap  (or  the  IPA's 
collatera  is  fully  used),  subsequent  MPs 
presente  1  to  the  IPA's  account  will  still 
recycle  a  s  they  do  today.  When  an  IPA 
processe  >  a  new  issuance  of  an  MMI 
into  the  i  lystem  and  the  issuance 
transacti  in  updates  into  the  receiving 
participa  nt's  account,  the  resulting 
credit  th  ;m  becomes  available  in  the 
IPA's  ac<  ount  to  fund  a  recycling  MP. 
At  this  t:  me,  the  revised  MMI  system 
would  ii  quire  against  the  queue  of 
recyclini  MPs  to  determine  if  there  is  an 
MP  for  t  le  same  issuer  with  the  same 
base  CUl  IIP  that  could  be  processed 
against  t  le  available  credit.  Once  the 
appropri  ite  MP  is  identified,  that  MP 
would  bf  taken  off  the  recycle  queue 
and  wou  Id  be  processed  into  the  IPA's 
account.  As  further  issuances  for  that 
issuer  oc  cur,  additional  MPs  for  the 
issuer  w  )uld  be  processed  so  that  MP 
processii  ig  would  remain  in  rough 
alignmei  t  with  the  related  issuance 
activity,  i  no  offsetting  MP  is  available 
on  the  n  cycle  queue,  the  credit  would 
be  applii  sd  to  an  MP  from  another 
issuer,  a  i  is  the  case  today,  to  make  use 
of  the  av  lilable  liquidity  in  the  IPA's 
settleme  it  account. 

Althoi  igh  the  current  procedures  have 
worked  veil,  since  the  events  of 
Septeml  er  11,  2001,  participants  in 
DTC's  W  MI  program  have  been  working 
with  DT  Z  on  changes  that  would  reduce 
risk  without  introducing  processing 
inefficiefacies.  The  proposed  IPA  rule 
change  \  foxild  address  concerns  that 
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from  new  i 
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s  MPs,  as  well  as  any  unallocated  net 
Residual"  credits  refer  to  credit  balances 
i  isuances  and  targeted  SPPs  that  are  not 
to  completely  o^et  the  same  issuer's 
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be  proposed  rule  change,  IP  As  would  be 
pri<  ritize  between  issuers  by  using  new 
Terminal  System  ("PTS")  functions, 
into  DTC's  MMII  PTS  function  would 
Priority  Control"  to  access  the  main 
issuer  options.  This  new  functionality 
IP  As  to  select  which  issuers'  MPs 
,e  at  the  bottom  of  the  ATP  queue; 
issuer  control  inquiry  on  selected 

an  audit  trail  for  selected  issuers: 
about  MPs  for  selected  issuers. 


IP  As  have  raised  about  the  randomn 
nature  of  DTC's  process  for  updating 
maturity  presentments  by  providing 
IP  As  with  the  means  to  exercise  greater 
control  of  their  intra-day  liquidity 
requirements  and  credit  risk. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A{b){3)(A)  of  the  Act^  and  the 
rules  and  regulations  thereunder 
because  it  will  promote  the  prompt  and 
accurate  settlement  of  securities 
transactions  and  will  be  implemented  in 
a  manner  that  is  consistent  with  DTC's 
risk  management  controls. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Bunlen  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  subject  proposals  were  developed 
in  consultation  with  participants  in  the 
MMI  market  and  are  included  as 
recommendations  in  a  Discussion  Paper 
issued  jointly  by  The  Bond  Market 
Association  and  The  Depository  Trust  & 
Clearing  Corporation  on  March  31, 
2003.  DTC  advised  participants  of  the 
proposed  modifications  in  Important 
Notice  5336  (October  10,  2003).^ 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  Federal 
Register,  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


6 15  U.S.C.  78q(b){3)(A). 

'  DTC  advised  participants  of  additional  MMI 
system  modifications  in  Important  Notice  5311  on 
October  10,  2003.  Those  modifications  are  not 
within  the  scope  of  this  rule  filing. 
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Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054»-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  jefer  to  File  No. 
SR-DTC-2003-12.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used  to  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  Copies  of  the  proposed 
rule  change  and  all  subsequent 
amendments  are  also  available  at 
www.dtc.org/impNtc/mor/index.htmI. 
All  submissions  should  refer  to  File  No. 
SR-DTC-2003-12  and  should  be 
submitted  by  December  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-28851  Filed  11-18-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48756;  File  No.  SR-ISE- 
2003-03] 

Self-Regulatory  Organizations; 
International  Securities  Exchange,  Inc.; 
Order  Granting  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  International 
Securities  Exchange,  Inc.,  Relating  to 
Market  Maker  Obligattons 

November  7,  2003. 
I.  Introduction 

On  February  19,  2003,  the 
International  Sectuities  Exchange,  Inc. 
("ISE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  ISE  Rule  803  to  clarify  the 
obligations  of  the  ISE's  Primary  Market 
Makers  ("PMMs")  when  handling 
orders  from  persons  who  are  not  brokers 
or  dealers  in  securities  ("Public 
Customers")  when  there  is  a  better  price 
available  on  another  exchange.  On 
September  15,  2003,  the  Exchange 
amended  the  proposed  rule  change.^ 
The  proposed  rule  change,  as  amended, 
was  published  for  comment  in  the 
Federal  Register  on  October  1,  2003." 
On  October  1.  2003.  the  Exchange 
amended  the  proposed  rule  change.^ 

The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended.  In  addition,  the  order 
approves,  on  an  accelerated  basis, 
Amendment  No.  2. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6(b)  of  theAct,^  in  general, 
and  furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciurities,  to 
remove  impediments  to  and  perfect  the 


■17CFR200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19t>-4. 

'  See  letter  from  Michael  J.  Simon,  Senior  Vice 
President  and  General  Counsel,  Exchange,  to  Nancy 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
September  12,  2003  ("Amendment  No.  1"). 

^  See  Securities  Exchange  Act  Release  No.  48539 
(September  25,  2003),  68  FR  56660. 

''  See  letter  from  Michael  J.  Simon,  Senior  Vice 
President  and  General  Counsel,  Exchange,  to  Nancy 
Sanow,  Assistant  Director,  Division,  Commission, 
dated  September  30,  2003  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  Exchange  proposed  to 
amend  the  proposed  rule  change  to  correct  a 
typographical  error  in  the  rule  text  and  to  renumber 
the  new  Supplementary  Material.  The  Commission 
notes  that  the  technical  changes  to  the  proposed 
rule  change,  as  amended,  contained  in  Amendment 
No.  2  were  included  in  the  notice  published  for 
public  comment.  See  note  4,  Securities  Exchange 
Act  Release  No  48539  (September  25,  2003),  68  FR 
56660  (October  1,  2003)  (SR-ISE-2003-03). 

"  In  approving  the  proposed  rule  change,  as 
amended,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'15U.S.C.  78flb). 
•  15  U.S.C.  78fnj)(5). 


mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
reasonably  designed  to  accomplish 
these  ends  because  it  clarifies  the 
obligations  of  a  PMM  when  addressing 
a  Public  Customer  order  when  there  is 
a  better  price  displayed  by  another 
market.  Given  the  intermarket  linkage 
between  the  ISE  and  the  other  options 
exchanges  ("Linkage"),  this  clarity 
should  provide  guidance  to  PMMs  in 
the  satisfaction  of  their  best  execution 
obligations  with  respect  to  Public 
Customer  orders. 

The  Commission  notes  that  the 
proposed  rule  change,  as  amended, 
would  require  specifically  that,  upon 
receiving  a  Public  Customer  order,  a 
PMM  must,  as  soon  as  practical,  either 
execute  the  order  at  the  best  available 
price  or  send  a  Principal  Acting  as 
Agent  Order  through  Linkage  to  obtain 
the  best  price  for  the  order.  The 
proposed  rule  change,  as  amended,  also 
woiild  require  that  a  PMM  must  act  with 
due  diligence  in  handling  Public 
Customer  orders  and  must  accord  such 
orders  priority  over  the  PMM's  principal 
orders.  The  Commission  believes  that 
the  proposed  rule  change,  as  amended, 
should  protect  investors  and  the  public 
interest  by  providing  additional 
safeguards  designed  to  ensure  that 
PMMs  handle  Public  Customer  orders 
appropriately.  Moreover,  the 
Commission  believes  that  the  proposed 
rule  change,  as  amended,  should 
enhance  competition  and  increase 
liquidity  in  the  options  markets  by 
affirmatively  requiring  that  PMMs  react 
to  an  incoming  order  as  soon  as 
practical  by  either  executing  the  order 
or  routing  it  through  Linkage. 

m.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent    - 
with  the  Act  and  the  rules  and 
regulations  thereunder  appHcable  to  a 
national  securities  exchange. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-lSE-2003- 
03),  as  amended,  be,  and  it  hereby  is. 
approved. 


9  15U.S.C.  78s(b)(2). 
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For  the  Commission,  bythe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-28894  Filed  11-18-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rateasa  No.  34-48769;  RIe  No.  SR-NYSE- 
2003-21] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  ProfX>sed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
York  Stock  Exchange,  Inc.  To  Increase 
its  Fingerprint  Processing  Fee 

November  10,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities.Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  22, 
2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Ckimmission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  NYSE!  The 
Exchange  amended  its  proposal  on 
August  29,  2003.3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
2003  Price  List  to  increase  its 
fingerprinting  processing  fee.**  Below  is 
the  text  of  the  proposed  rule  change,  as 
amended.  Proposed  new  language  is 
italicized;  proposed  deleted  text  is 
[bracketed]. 


NYSE  2003  PRICE  List- 
Regulatory  Fees 


Fingerprint 
Processing 


— new 


$35.00  [$25.50] 


'"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

» 17  CFR  240.19b-4.  i 

^  See  letter ^m  EJarla  C.  Stuckey,  Corporate 
Secretary,  to  Nancy  Sanow,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  August  28,  2003,  replacing 
NYSE's  original  Form  19b-t  filing  in  its  entirety 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
NYSE  converted  the  proposed  rule  change  from  a 
filing  made  pursuant  to  Section  19(b)(3)(A)  to  a 
Section  19(b)(2)  filing. 

*  See  17  CFR  240.17f-2. 


II.  Self-Regulatory  Organization's 
Statemeat  of  the  Purpose  of,  and 
Statutory  Basi$  for,  the  Proposed'Rule 
Change  I 

In  its  filing  with  the  Commission,  the 
NYSE  in  :luded  statements  concerning 
the  purp  )se  of,  and  basis  for.  the 
propose(  rule  change  and  discussed  any 
commen  :s  it  received  on  the  proposed 
rule  chai  ige,  as  amended.  The  text  of 
these  sta  ements  may  be  examined  at 
the  plac«  s  specified  in  Item  IV  below. 
The  Exci  lange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  mi  >st  significant  aspects  of  such 
statemer  ts. 


Organization 's 
of  the  Purpose  of,  and 
Basis  for,  the  Proposed  Rule 


A.  Self-t  egulatory 
Statemei  it 
Statutor  ' 
Change 

1.  Purpose 

The  N  If  SE  proposes  to  amend  its  2003 
Price  Lis  1  to  increase  its  fingerprint 
processi:  ig  fee.  Rule  1 7f-2  of  the  Act  ■"' 
requires  the  fingerprinting  of,  among 
others,  6  /ery  partner,  director,  officer, 
and  certi  tin  specified  employees  of  a 
national  securities  exchange  member, 
broker,  a  nd  dealer.  Further,  such 
fingerpr  rits  must  be  submitted  to  the 
U.S.  Att(  imey  CJeneral's  Office  or  its 
designee  for  processing  and  review. 

Pursui  mt  to  a  plan  filednvith  and 
approve  1  by  the  Commission  in 
accordai  ice  with  paragraph  (c)  of  Rule 
17f-2''  ('  Plan"),  the  Exchange  acts  as  a 
processc  r  of  fingerprints  whereby  it 
forwardi  fingerprint  cards  (and~ 
attendai  t  payments)  to  the  Federal 
Bureau  <  f  Investigation  ("FBI"). 

The  E;  cchange  performs  this  service 
for  nonn  «gistered  employees  of 
member ;,  member  organizations,  and  a 
limited  tumber  of  others  '^  pursuant  to 
Rule  171  -2"  (e.g.,  transfer  agents). 
Further.ithe  Exchange  processes  some 
fingerpr  nt  checks  on  behalf  of  both 
prospec  ive  NYSE  members  not 
associati  sd  with  a  member  organization 
and  cun  ent  members  seeking  to  change 

any  instance  where  the 
Exchanj  e  provides  FBI  fingerprint 
processi  ig^ervices  to  a  registered 
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persons 

member 

the  total 

Exchange 


ithit 


240.17f-2. 
240.17f-2(c). 

has  represented  that  it  has  contacted 
group  of  non-members  and  that  none 
non-members  has  objected, 
to  the  NYSE,  the  number  of  interested 
are  not  associated  with  a  member  or 
organization  is  a  very  small  percentage  of 
n  imber  of  persons  who  utilize  the 
fingerprint  processing  service. 
Teleconfei  ence  between  Mary  Anne  Furlong, 
Director,  F  ule  and  Interpretive  Standards,  NYSE, 
and  Christ  }pher  B.  Stone,  Special  Counsel, 
Division,  <  lommission  (September  23,  2003). 
»17CFli240.17f-2. 


person,  the  results  are  forwarded  to  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  by  the  member 
or  member  organization  for  posting  to  ^ 
the  registered  person's  central 
registration  depository  record. 

The  current  total  fee  charged  by  the 
Exchange  per  fingerprint  card  is  $25.50, 
which  amount  consists  of  a  $24.00 
processing  fee  charged  by  the  FBI  (of 
which  $2:D0  is  returned  to  the  NYSE) 
and  a  $1.50  processing  fee  charged  by 
the  Exchange.  The  Exchange  is 
proposing  to  raise  the  processing  fee  to 
$1 1 .00,  an  increase  of  $9.50.  This 
increase  would  bring  the  total 
processing  fee  per  card  to  $35.00.  The 
most  recent  fee  increase  occurred  in 
January  of  1994  when  the  FBI  raised  its 
processing  feefrom$23.00to$24.00. 
The  fee  of  $1.50  charged  by  the 
Exchange  has  not  increased  since  the 
Plan's  inception  in  1976. 

The  proposed  fee  increase  is  directly 
related  to  costs  incurred  from  the 
Exchange's  transition  ft-om  a  manual  to 
an  electronic.method  of  submitting 
fingerprint  cards  to  the  FBI.^  This 
transition  has  resulted  in  a  significant 
improvement  in  client  service.  Upgrades 
to  the  Exchange  system  have  reduced 
processing  time  per  card  from  an 
average  of  three  weeks  to  a  current 
turnaround  time  of  24  to  48  hours. 

In  addition  to  recouping  consulting 
and  programming  expenses  incurred 
during  the  system  upgrade,  the  increase 
would  offset  the  cost  of  maintaining  the 
service.  The  Exchange  also  believes  that 
the  increase  would  bring  the  Exchange's 
processing  fee  more  in  line  with  similar 
services  provided  by  NASD. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the  Act '" 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4)  of  the  Act "  because  the 
rules  of  the  Exchange  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  The  Exchange 
believes  that  the  proposed  rule  change 
is  also  consistent  with  Section  6(b)(5)i2 
of  the  Exchange  Act  in  that  it  enables 
the  Exchange  to  recover  its  costs  with 
respect  to  fingerprint  card  processing. 


^The  NYSE  has  represented  that  it  intends  to 
amend  its  Plan  to  reflect  this  change. 
Teleconference  between  Mary  Aime  Furlong, 
Director,  Rule  and  Interpretive  Standards,  NYSE, 
and  Ronesha  A.  Butler,  Attorney,  Division, 
Commission  (November  10,  2003). 

'"15  U.S.C.  788^). 

"  15  U.S.C.  78f(b)(4). 

"15  U.S.C.  78«[b)(5). 
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B.  Self-Regulatory  OrganizaUon's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change,  as  amended,  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  SR-NYSE- 
2003-21  and  should  be  submitted  by 
December  10,  2003. 


For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority." 

Margaret  H.McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-28895  Filed  11-18-03;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Establishment  of  a  New  Total 
Imbalance  Indicator  on  the 
Archipelago  Exchange 

November  10,  2003. 

I.  Introduction 

On  September  22.  2003.  the  Pacific 
Exchange,  Inc.  ("PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  piu-suant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  19341  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  its  rules 
governing  the  Archipelago  Exchange 
facility  ("ArcaEx"),  the  equities  trading 
facility  of  PCX's  wholly-owned 
subsidiary,  PCX  Equities,  hic.  ("PCXE"), 
in  order  to  add  a  new  Total  Imbalance 
indicator  to  its  Market  Order  Auction 
and  Trading  Halt  auction  display.  On 
September  30,  2003,  the  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  Notice  of  the  proposed  rule 
change,  as  amended,  was  published  for 
comment  in  the  Federal  Register  on 
October  16,  2003."  The  Conmiission 
received  no  comments  in  response  to 
the  proposal.  This  order  approves  the 
PCX's  proposed  rule  change  on  an 
accelerated  basis. 

n.  Description 

PCX  proposes  to  amend  PCXE  Rule 
l.l(q)  and  PCXE  Rule  7.35(c)  and  (d)  to 
add  a  new  order  imbalance  indicator  to 
the  information  that  is  displayed  during 


'17CFR200.3O-3(aKl2). 


'  15  U.S.C.  78s(b)(l). 

-17CFR240.19b-4. 

'  See  letter  from  Peter  D.  Bloom.  Managing 
Director,  Regulatory  Policy.  PCX.  to  Nancy  J. 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  September  29,  2003 
("Amendment  No.  l").  In  Amendment  No.  1,  the 
PCX  submitted  a  new  Form  19l>-4,  which  replaced 
the  original  filing  in  its  entirety. 

<  See  Securities  Exchange  Act  Release  No.  48603 
(October  8,  2003),  68  FT?  59661  (SR-PCX-2003-48). 
The  21 -day  comment  period  expired  on  November 
6,  2003. 


the  ArcaEx  Market  Order  Auction  ^  and 
during  the  Trading  Halt  Auction.**  The 
new  Total  Imbalance  Indicator  would 
display  the  total  net  imbalance  of 
market  and  limit  orders  at  the 
"Indicative  Match  Price.  "^  This 
imbalance  indicator  will  be  in  addition 
to  the  existing  market  order  Imbalance 
indicator  that  exclusively  displays  the 
imbalance  of  unmatched  market  orders. 

Currently,  PCXE  Rule  1.1  (q)  defines 
the  term  "Imbalance"  as  the  number  of 
buy  or  sell  shares  that  caimot  be 
matched  with  other  shares  at  the 
Indicative  Match  Price  at  any  given 
time.  The  PCX  proposes  to  amend  PCXE 
Rule  1.1  (q)  to  define  two  types  of  order 
imbalances.  Total  Imbalance  and  Market 
Imbalance.  "Total  Imbalance"  would  be 
defined  as  the  net  imbalance  of  buy" 
(sell)  orders  at  the  Indicative  Match 
Price  for  all  orders  that  are  eligible  for 
■execution  during  the  Market  Order 
Auction  or  the  Trading  Halt  AucUon. 
"Market  Imbalance"  would  mean  onlv 
the  imbalance  of  any  buy  (Sell)  Market 
Orders  that  are  not  matched  for 
execution  during  the  applicable  auction. 

The  PCXE's  current  rules  governing 
the  publication  of  imbalances  associated 
with  its  Market  Order  Auction  and 
Trading  Halt  Auction  are  set  forth  in 
PCXE  Rule  7.35.  During  the  Market 
Order  Auction  and  the  Trading  Halt 
Auction,  the  PCX  currently  publishes 
only  the  immatched  portion  of  market 
orders  (and  not  limit  orders)  as  the 
Imbalance  display.  The  PCX  proposes  to 
amend  PCXE  Rules  7.35(c)  and  7.35(d) 
to  establish  an  indicator  that  would 
display  the  Total  Imbalance  in  addition 
to  the  Market  Imbalance  during  the 
Market  Order  Auction  and  Trading  Halt 
Auction. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act « 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act."  The 
Commission  believes  that  the  proposal 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market.'" 

The  Commission  believes  that  the 
dissemination  of  the  aforementioned 
imbaleince  Indicators  will  provide  ETP 


■See  PCXE  Rule  7.35(c). 

f'See  PCXE  Rule  7.35(d). 

"See  PCXE  Rule  1.1  (r). 

» 15  U.S.C.  78f(b). 

«15  U.S.C  78f(b)(5). 

'"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 
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Holders  and  Sponsored  Participants 
(collectively  "Users")  with  additional 
information  with  which  to  make  trading 
decisions  during  Market  Order  Auctions 
and  Trading  Halt  Auctions. 
Accordingly,  this  enhancement  should 
facilitate  improved  order  interaction 
and  foster  price  competition.  The 
Commission  believes  that  the  proposed 
rule  change  will  provide  a  more 
transparent  and  efficient  market 
operation,  and  will  enhance  the 
information  available  to  investors. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register.  The  Commission  believes  that 
the  proposed  rule  change  will  enhance 
the  information  available  to  ArcaEx 
Users  to  assist  them  in  making 
investment  decisions  during  the 
Opening  Session  and  prior  to  the  re- 
opening of  trading  in  a  security 
following  a  trading  halt.  The 
Commission  further  notes  that  PCX  has 
represented  that  ArcaEx  has  already 
developed  the  capability  to  publish  the 
new  Total  Imbalance  indicator." 

IV.  Order  Granting  Accelerated 
Approval 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
Und  regulations  thereunder.  Moreover, 
the  Commission  finds  that  there  is  good 
cause  to  grant  accelerated  approval  to 
the  proposed  rule  change,  as  amended. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change,  as  amended  (SR- 
PCX-2003— 48),  is  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."  .  -^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FRDoc.  03-28892  Filed  11-18-03;  8:45  am] 

BILUNG  COOE  801(H>1-P 


' '  Telephone  conversation  between  Peter  Bloom, 
Regulatory  Policy,  PCX  and  Tim  Fox.  Attorney, 
Commission  on  October  30,  2003. 

'^ISU.S.C.  78s(b)(2). 

'3 17  CFR  20O.3O-3(a)(12). 
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November  10,  2003. 
Pursuant  to  Section  19(b)(1)  of  the 
Exchange  Act  of  1934 
and  Rule  19b— 4  thereunder,^ 
hereby  given  that  on 
Septemljer  25,  2003,  the  Pacific 

Inc.  ("PCX"  or  "Exchange"), 
its  wholly  owned  subsidiary 
Eqv  ities,  Inc.  ("PCXE"),  filed  with 
Secu  rities  and  Exchange 
Conunis^ion  ("Commission")  the 

rule  change  as  described  in 
I,  and  III  below,  which  the  PCX 
predared.  The  Commission  is 
i  ag  this  notice  to  solicit 

on  the  proposed  rule  change 
persons. 


Securitiis 

("Act"). 

notice  is 
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Exchan^  e 

through 
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I.  Self-Rfegulatory  Organization's 
Stateme  it  of  the  Terms  of  Substance  of 
the  Pro[  osed  Rule  Change 

The  P  ]X  proposes  to  amend  PCXE 
Rule  7.3  7(d)  relating  to  the  routing  of 
orders  t<  i  away  market  centers  or  market 
participi  ints.  The  text  of  the  proposed 
rule  cha  ige  appears  below.  New  text  is 
in  italic).  Deleted  text  is  in  brackets. 

PCX  Equities,  Inc. 

Rule? 

Equities  Trading 

Order  Ekecution 


37 


.  (a)— (c)  No  change. 
5:  Routing  Away. 


Rule  7 

(d) 
(l)-(2)-j-No  change. 

(A)(i)  The  order  shall  be  routed,  either 
in  its  er  irety  or  as  component  orders, 
to  anotli  sr  market  center  or  market 
particip  mt  as  a  limit  order  equal  to  the 
price  ar  d  no  greater  than  the  size 
[priced  It]  of  the  quote  published  by  the 
market  Center  or  market  participant.  The 
remaini  ig  portion  of  the  order,  if  any, 
shall  be  ranked  and  displayed  in  the 
Area  Bo  ok  in  accordance  with  the  terms 
of  such  order  under  Rule  7.36  and  such 
order  si  all  be  eligible  for  execution 
under  F  ule  7.37. 

(ii) — 1  lo  change. 

(B)  Tl  e  order  that  is  routed  away 
shall  refiain  outside  the  Archfpelago 


78s(b)(l). 
240.19^-4. 


Exchange  for  a  prescribed  period  of  time 
and  may  be  executed  in  whole  or  in  part 
subject  to  the  applicable  trading  rules  of 
the  relevant  market  center  or  market 
participant  [Archipelago  Exchange 
shall  attempt  to  match  the  part  of  the 
order  that  has  not  been  routed  away 
against  then  available  trading  interest  in 
the  Archipelago  Exchange  for  an 
internal  fill  by  following  Steps  1 
through  4  as  set  forth  in  paragraphs  (a) 
through  (c)  above.] 

(i)  While  an  order  remains  outside  the 
Archipelago  Exchange,  it  shall  have  no 
time  standing,  relative  to  other  orders 
received  from  Users  at  the  same  price 
which  may  be  executed  against  the  Area 
Book. 

(ii)  Requests  from  Users  to  cancel 
their  orders  while  the  order  is  routed 
away  to  another  market  center  or 
market  participant  and  remains  outside 
the  Archipelago  Exchange  shall  be 
processed,  subject  to  the  applicable 
trading'rules  of  the  relevant  market 
center  or  market  participant. 

(C)  (Orders  routed  to  other  market 
centers  or  market  peirticipants  shall 
remain  outside  the  Archipelago 
Exchange  for  a  prescribed  time  period 
during  which  they  may  be  executed  (in 
whole  or  in  part)  or  declined.  While  an 
order  remains  outside  the  Archipelago 
Exchange,  it  shall  have  no  time 
standing,  relative  to  other  orders 
received  from  Users  at  the  same  price 
which  may  be  executed  against  the  Area 
Book.  Requests  from  Users  to  cemcel 
their  orders  while  the  order  is  routed 
away  to  another  market  center  or  market 
participemt  and  remains  outside  the 
Archipelago  Exchange  shall  be 
processed,  subject  to  the  applicable 
trading  rules  of  the  relevant  market 
center  or  market  participant.] 

[(D)]  Where  an  [In  the  event  that  a 
marketable]  order  or  portion  of  an  order 
is  routed  atvay  [from  the  Archipelago 
Exchange  to  another  market  center  or 
market  participant]  and  is  not  executed 
either  in  whole  or  in  part  [in  its  entirety] 
at  the  other  market  center  or  market 
participant['s  quote]  [i.e.,  all  attempts  at 
the  fill  are  declined  or  timed-out),  the 
order  shall  be  ranked  and  displayed  in 
the  Area  Book  in  accordance  with  the 
terms  of  such  order  under  Rule  7.36  and 
such  order  shall  be  eligible  for  execution 
under  Rule  7^.37.  [the  Archipelago 
Exchange  shall  attempt  to  match  the 
residual  or  declined  market  order 
against  then  available  trading  interest  in 
the  Archipelago  Exchange  for  an 
internal  fill  by  following  Steps  1 
through  4  as  set  forth  in  paragraphs  (a) 
through  (c)  above.  Any  remaining 
unmatched  trading  interest  shall  be  re- 
routed to  another  market  center  or 
market  participant  at  the  next  available 
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displayed  price  level  pursuant  to  this 
paragraph  (d)(2)  above.] 

[(E)  When  routing  an  order  in  an 
Eligible  Security  away  to  another  market 
center,  the  Corporation  shall  utilize 
such  electronic  intermarket  linkages  and 
order  delivery  facilities  as  may  be 
approved  by  the  Board  of  Directors  from 
time  to  time,  subject  to  such  applicable 
requirements  as  may  be  agreed  to  with 
the  relevant  market  center.] 

[(e)  If  an  order  has  not  been  executed 
in  its  entirety  after  following  Steps  1-5, 
the  order  shall  be  ranked  in  the  Area 
Book  pinsuant  to  Rule  7.36.] 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
^purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Proposed  Rule 
Change 

(1)  Purpose 

To  clarify  language  with  respect  to 
order  execution  on  the  Archipelago 
Exchange  ("ArcaEx")  facility,  the  PCX 
proposes  to  modify  PCXE  Rule  7.37(d) 
relating  to  the  routing  of  orders  to  away 
market  centers  or  market  participants. ^ 
This  modification  does  not  seek  to 
change  ArcaEx's  current  functionality, 
but  rather  to  clarify  its  existing 
functionality. 

Currently,  PCXE  Rule  7.37(d) 
describes  the  process  for  orders  that  are 
routed  outside  the  Archipelago 
Exchange.  The  rule  states  that  orders 
will  be  routed  to  the  extent  they  have 
not  been  executed  in  their  entirety 
subject  to  PCXE  Rules  7.37(a)  through 
(c)  and  are  not  designated  as  a  certain 
order  type.^  The  proposed  rule  change 


'The  fifth  step  of  the  ArcaEx  execution  algorithm 
involves  routing  orders  away  to  other  market 
centers  or  market  participants.  This  will  occur  if 
there  are  no  opportunities  to  match  an  order  within 
ArcaEx,  or  to  access  the  best  price  available  in  the 
market.  Routing  is  available  only  to  those  ETP 
Holders  who  have  entered  into  a  Routing 
Agreement.  See  PCXE  Rule  7.37(d). 

"  PCXE  Rule  7.37(d)  states  that  orders  designated 
as  Fill-or-Return,  Fill-or-Retum  Plus,  or  Post  No 
Preference  ("PNP ')  will  be  canceled  without  being 
routed  to  another  market  participant. 


would  clarify  the  size  and  price  of  the 
routed  order.  Specifically,  the  proposed 
rule  change  designates  that  orders 
would  be  routed  at  the  price  and  at  a 
size  no  greater  than  the  size  of  the  quote 
published  at  the  away  market  center  or 
market  participant.  Fmlhermore,  the 
proposed  rule  change  would  clarify  that 
in  the  case  where  the  order  is  (i)  greater 
than  the  away  market,  center's  quote 
size,  or  (ii)  is  unexecuted  or  canceled  by 
the  away  market  center,  the  remaining 
portion  of  the  order  will  be  displayed  in 
the  ArcaEx  Book  pursuant  to  PCXE  Rule 
7.36  and  eligible  for  execution  under 
PCXE  Rule  7.37. 

(2)  Statutory  Basis 

The  PCX  believes  that  this  proposal  is 
consistent  with  Section  6(b)  "*  of  the  Act, 
in  general,  and  fiulhers  the  objectives  of 
Section  6(b)(5)  <*,  in  particular,  because 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  PCX  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change;  or 

B,  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-54  and  should  be 
submitted  by  December  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-28896  Filed  11-18-03:  8:45  am] 

BILLING  CODE  B010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3556] 

State  of  Texas 

Hidalgo  County  and  the  contiguous 
counties  of  Brooks.  Cameron,  Kenedy, 
Starr  and  Willacy  in  the  State  of  Texas 
constitute  a  disaster  area  due  to 
excessive  rain  and  flooding  that 
occurred  September  18  through  October 
20.  2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January-  12,  2004  and  for 
economic  injury  until  the  close  of 
business  on  August  12,  2004  at  the 
address  listed  below  or  oilier  locally 
armounced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  14925  Kingsport  Road.  Fort 
Worth,  TX  76155-2243. 

The  interest  rates  are: 


Percent 


'^  15  U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5}. 


For  Physical  Damage: 


"  17  CFR  200.30-3(a)(12). 
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^«te 


" 

Percent 

Homeowners  With  Credit  Avail- 

abte  Elsewfiere 

5.125% 

Homeowners     Without     Credit 

Available  Elsewhere 

2.562 

Businesses  With  Credit  Avail- 

able Elsewhere 

6.199 

Businesses  and  Non-Profit  Or- 

ganizations   Without    Credit 

Available  Elsewhere 

3.100 

Others  (Including  Non-Profit  Orga- 

nizations) with  Credit  Available 

r> 

Elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 

tural   Cooperatives    Without 

CredS  Available  Elsewhere  ... 

3.100 

The  number  assigned  to  this  disaster 
for  physical  damage  is  355606  and  for 
economic  injury  the  number  is  9X8300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008} 

Dated:  November  12. 2003. 
Hector  V.  Barretor, 
Administrator. 
[FRDoc.  03-28867  Filed  11-18-03:  8:45  am] 

BILUNG  CODE  8025-01-P 

SMALL  BUSINESS  ADMINrSTRATION 
[Declaration  of  Disaster  #3546] 

Commonwealth  of  Virginia 
(Amendment  #4) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security— Federal  Emergency 
Management  Agency,  effective 
November  13.  2003,  the  above 
numbered  declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster  to  December 
8.  2003. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for'filing 
applications  for  economic  injury  is  June 
18^  2004. 

^Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  13,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[PR  Doc.  03-28866  Filed  11-18-03;  8:45  am] 

BILUNO  COOE  802S-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  183-35K, 
Airworthiness  Designee  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  availability  of 
propose^  advisory  circular  AC  183-35K, 
and  request  for  comments. 

j 

SUMMARY:  This  notice  aimounces  the 
availabi  ity  of  and  requests  comments 
on  a  pro  }osed  advisory  circular. 
Advisor  '  Circular  (AC)  183-35K, 
Airwort!  liness  Designee  Information, 
that  ann  junces  a  new  Function  Code 
49,  Agir  I  Airplane^Inspection  and 
Records  Review.  Function  Code  49  will 
allow  a  )esignated  Airworthiness 
.  Represei  Jtative  (DAR)  or  the 
Organize  itional  Designated 
Represei  itative  (ODAR)  to  conduct 
"*   *  *  1  tructvual  spot  inspections  and 
focused  records  reviews.  *   *   *" 
requirec  by  the  Aging  Airplane  Safety 
Rules  (1 1  CFR  parts  121,  129,  and  135, 
sections  121.368,  129.33,  135.422,  or 
135.423  .  (For  more  information 
regardin  i  Function  Code  49,  see  the 
paragraf  h  entitled  "Qualifications.") 
This  AC  also  provides  information 
regardin  5  Internet  access  for  FAA 
directiv(  s,  a  designee  directory,  and  the 
Design©  f  Web  Site.  This  AC  also 
provides  guidance  concerning  designee 
applicat  on,  authorized  functions,  and 
initial  aid  subsequent  certificates  of 
authority  for  Designated  Manufacturing 
Inspectipn  Representatives  (DMIR), 
Designated  Airworthiness 
Representatives  (DAR),  Organizational 
Designated  Airworthiness 
Representatives  (ODAR),  Data 
Managepient  Designated  Airworthiness 
Represefatatives  (MDAR),  Designated 
Alteratidn  Stations  (DAS), 
manufai  turing  organizations  with  a 
Delegatian  Option  Authorization  (DOA), 
and  orgs  nizations  authorized  under  the 
provisic  ns  of  Special  Federal  Aviation 
Regulati  ons  (SFAR)  No.  36. 

Qualific  ations 

DAR  i  md  ODAR  applicants  must  meet 
applicalile  general  and  specialized 
experiei  ice  listed  below. 

Genera!  Requirements  * 

a.  Ap  )licants  must  be  proficient  in 
and  hav  ;  current  and  thorough  working 
knowledge  of  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFRs),  FAA 
DirectivJBs.  and  other  related  materials. 

b.  Applicants  must  have 
unquesBonable  integrity,  a  cooperative 
attitudei  and  the  ability  to  exercise 
sound  judgment. 

c.  Applicants  must  have  the  ability  to 
maintain  the  highest  degree  of 
objectivity  while  performing  authorized 
functioi  IS  on  behalf  of  the  FAA. 

d.  Th(  ;se  applicants  must  have  5  years 
of  expej  ience  as  a  quality  auditor 
involve  1  in  airplane  structural 
inspect  ons  and  records  review. 


e.  A  good  command  of  the  English 
language,  both  oral  and  written  is 
required. 

I.  Applicants  applying  for  this  new 
function  code  must  be  thoroughly 
familiar  with  the  appropriate  chapters  of 
FAA  Order  8300.10,  Airworthiness 
Inspectors  Handbook,  and  have 
satisfactorily  completed  on-the-job 
training  from  the  local  Certificate 
Holding  Office. 

g.  Selected  applicants  must  have 
specific  knowledge  in  airplane 
structures  and  airplane  corrosion.  Other 
training  will  be  required  through  the 
FAA  Directives  system  as  determined  by 
the  Administrator. 

Specialized  Requirements 

A  DAR  or  ODAR  applicant  for  the 
Aging  Airplane:  Inspection  and  Review 
function  code  49  must  meet  the 
following  specialized  experience. 
Individuals  who  are  to  perform 
authorized  functions  under  an  ODAR 
need  only  meet  the  specialized 
experience  required  for  the  specific 
function  to  be  performed. 

DAR  Applicants 

(1)  DAR  applicants  must  have  5  years 
of  Structural  Spot  Inspection  and  Air- 
Carrier  Records  Review  experience  as  an 
FAA  airworthiness  maintenance 
inspector.  These  applicants  must  have 
experience  on  the  same  type  and 
complexity  of  airplane  for  which  the    • 
authorization  is  sought,  a  current 
airman  certificate  with  both  Airframe 
and  Powerplant  ratings,  or 

(2)  The  applicants  must  possess 
advanced  airplane  maintenance 
experience  at  the  level  of  supervisor/ 
lead  in  structural  inspections  and 
airplane  records  review  leading  to  an 
"approval  for  retinn  to  service." 
(Examples  would  include  Chief 
Inspector  or  Director  of  Maintenance  at 
an  FAA-approved  repair  station  or  at  the 
facility  of  the  holder  of  an  air-carrier 
certificate.)  The  applicant  must  hold  a 
current  airman  certificate  with  Airframe 
and  Powerplant  ratings  or  an 
appropriate  repairman's  certificate  with 
the  proper  qu^ifications  and  skills,  and 
the  ability  to  determine  maintenance, 
repairsv  alterations,  and  operational 
checks  on  airplanes  are  in  accordance 
with  FAA  regulations. 

ODAR  Applicants 

An  ODAR  applicant  must  be: 

(1)  The  holder  of  a  Certified  Repair 
Station  under  part  145  with  the 
appropriate  class  ratings,  or 

(2)  An  air-carrier  certified  under  parts 
121.  129,  or  135.  Both  must  have 
person{s)  certificated  under  part  65  in 
its  employ  that  meet  the  qualifications 
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specified  in  paragraphs  "a."  through 
"g."  under  General  Requirements.  The 
collective  technical  and  management 
experience  of  the  authorized 
representatives  must  pertain  to  the  type 
of  authorizations  sought. 

DATES:  Comments  must  be  received  on 
or  before  December  1,  2003. 

ADDRESSES:  If  possible,  please  submit 
your  coniments  electronically  to  John  M 
Rice/AMC/FAA.  Otherwise,  send  all 
comments  on  the  proposed  AC  to:  FAA, 
Attention:  Mr.  John  M.  Rice,  AFS-640, 
P.O.  Box  25082,  Oklahoma  City,  OK 
73125.  Comments  may  be  inspected  at 
the  above  address  between  7:30  and  4 
p.m.  weekdays,  except  Federal  holidays. 
All  comments  should  contain  the  name 
and  telephone  number  of  the  individual 
or  company  making  the  comment,  the 
paragraph  and  page  number  that  the 
comment  references,  the  reason  for 
comment,  and  the  recommended 
resolution. 

FOR  FURTHER  INFORMATION  CONTACT: 

FAA,  Attention:  Mr.  John  M.  Rice,  AFS- 
640,  PO  Box  25082,  Oklahoma  City,  OK 
73125,  telephone  (405)  954-6484.  fax: 
(405)  954-4748. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
183-35K  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  data  for  comments 
will  be  considered  by  the  Regulatory 
Support  Division  before  issuing  the  final 

■  AC.  The  proposed  AC  can  be  found  and 
downloaded  from  the  Internet  at  http:/ 
/av-info. faa.gov/dst/ re ference.h  to  and 
taking  the  following  steps:  Select 
"Advisory  Circulars,"  next  scroll  down 
to  and  select  "Draft  AC  183-35K."  A 
paper  copy  of  the  proposed  AC  may  be 
obtained  by  contacting  the  person 

.  named  above  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Oklahoma  City,  Oklahoma,  on 
November  12,  2003. 

Joseph  K.  Tintera, 

Manager,  Regulatory  Support  Division. 

IFR  Doc.  03-28819  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4910-1»-P 
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DEPARTMENT  OF  TRANSPOFTTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-66] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  9,  2003. 
ADDRESSES:  You  may  submit  comments 
(identified  by  DOT  DMS  Docket  Number 
FAA-200X-XXXXX]  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL^Ol  on 
the  plaza  level  of  the  Nassif  Building. 

400  Seventh  Street,  SW..  Washington. 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
conmients  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 

401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW.. 
Washington,  DC  between  9  a.m.  and  5 


p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATKNH  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC  on  November  10 
2003. 

Donald  P.  Byrne.    '^ 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

.  Docket  No.:  FAA-2003-16072. 

Petitioner:  Alaska  Air  Carriers 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
61.3(a)  and  (c).  121.383(a)(2).  and 
135.243. 

Description  of  Relief  Sought:  To 
permit  air  carriers  that  are  members  of 
the  Alaska  Air  Carriers  Association  to 
issue  its  flight  crewmembers  written 
confirmation  of  an  individual  FAA- 
issued  crewmember  certificate  based 
upon  information  in  that  air  carrier's 
approved  record  system. 

[PR  Doc.  03-28817  Filed  11-18-03;  8:45  am] 

BILUNG  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-65] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caren  Centorelli,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Tel.  (202)  267-8199. 
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This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  November  10, 
2003. 
Donald  P.  B]rrne,     - 

AssistanfChief  Counsel  for  Regulations. 

Dispositioiis  of  Petitions 

Docket  No.:  FAA-2002-14013. 

Petitioner:  EMBRAER  Empresa 
Brasileira  de  Aeronautica  S.A. 

Section  of  14  CFR  Affected:  14  CFR 
25.841(a)(2)(ii),  Amendment  25-^7. 

Description  of  R^ief  Sought/ 
Disposition:  To  permit  EMBRAER,  for 
the  Model  ERJ-170  series  airplanes,  to 
be  relieved  of  the  requirement  that  the 
airplane  cabin  altitude  during  a 
decompression  be  limited  to  40,000  feet 
for  any  duration. 

Grant,  10/24/2003,  Exemption  No. 
8160. 

Docket  No.:  FAA-2003-15575. 

Petitioner:  Associated  Air  Center. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(d)  and  25.813(e). 

Description  of  Relief  Sought/ 
Disposition:  To  provide  relief  from  the 
requirements  of  §  25.785(d),  amendment 
25—32,  that  requires  a  firm  handhold  be 
provided  in  the  aisles  and  §  25.813(e), 
amendment  25-46,  to  allow  installation 
of  interior  doors  between  passenger 
compartments,  on  the  Boeing  model 
767-200,  serial  number  33685. 

Grant,  10/17/2003,  Exemption 
No.8157. 

[FR  Doc.  03-28818  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-AOO  To  Impose,  and 
Impose  and  Use  ttie  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Altoona-Blair  County  Airport, 
MartikislMjrg,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose,  and  impose  and 
use  the  revenue  from  a  PFC  at  Altoona- 
Blair  County  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  19,  2003. 
ADDRESSES:  Comments  on  this 
application  inay  be  mailed  or  delivered 


in  triplia  te  to  the  FAA  at  the  following 
address:  Ms.  Lori  Ledebohm, 
Community  Planner/PFC  Contact, 
HarrisbuiE  Airports  District  Office,  3905 
HartzdalJbrive,  Suite  508,  Camp  Hill, 
PAl70li 

In  addition,  one  copy  of  any 
commens  submitted  to  the  FAA  must 
be  maileq  or  delivered  to  Charles  E. 
Pillar,  Jr.  C-M.  of  Blair  County  Airport 
Authority  at  the  following  address:  2 
Airport  E  rive,  Martinsburg, 
Pennsylv  mia  1 6662 . 

Air  car  iers  and  foreign  air  carriers 
may  subi  lit  copies  of  written  comments' 
previous!  y  provided  to  Blair  County 
Airport  A  udiority  under  section  158.23 
ofpartlSJa. 

FOR  FURT1  <ER  INFORMATION  CONTACT:  Lori 
Ledebohi  ti.  Community  Planner/PFC 
contact,  I  larrisburg  Airports  District 
Office,  3905  Hartzdale  Drive,  Suite  508, 
Camp  Hill,  PA  17011,  717-730-2835. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
commenll  on  the  application  to  impose, 
and  impdse  and  use  the  revenue  from  a  " 
PFC  at  Ubiversity  Park  Airport  under 
the  provisions  of  the  49  U.S.C.  40117 
and  part  158  of  the  FederarAviation 
Regulatidns  (14  CFR  part  158). 

On  October  3,  2004,  the  FAA 
determin  ad  that  the  application  to 
impose,  i  nd  impose  and  use  the 
revenue  ;  rom  a  PFC  submitted  by  Blair 
County  /  irport  Authority  was 
substanti  ally  complete  within  the 
requiremsnts  of  section  158.2^  of  Part 
158.  The  FAA  will  approve  or 
disappro  /e  the  application,  in  whole  or 
in  part,  n  o  later  than  January  2,  2004. 

The  fo  lowing  is  a  brief  overview  of 
the  appli[:ation. 

Propoi  ed  charge  effective  date: 
January  :  ,  2004. 

Propoi  ed  charge  expiration  date: 
January  ^1,  2008. 

Level  ^the  proposed  PFC:  $3.00. 

Total  t  stimated  PFC  revenue: 
$232,46( . 

Brief  c  ascription  of  proposed 
project(s  ; 


Impose 

Extent 
Design 


Only 


Runway  12-30  Phase  I, 
4nd  Conduct  Environmental 
Study,  Phase  II. 


Assessm  mt 
Impose  i  nd  Use 

Develc  p  PFC  Program  and  PFC 
Applical  ion. 

Consti  uct  Aircraft  Rescue  and  Fire 
Fighting  Building. 

Rehab  litate  T-hangar  Taxilane  and 
Termina  Apron. 

Acqui  e  Snow  Removal  Equipment. 


Security  Enhancements.  :  * 

Acquire  Land  for  Runway  2-20 
Primary  Sur&ce,  Phase  1  and  Phase  II. 

Improve  Snow  Removal  Building. 

Improve  Runways  2-20,  Runway 
Safety  Areas,  Phase  I,  Environmental  & 
Design. 

Expand  South  Hangar  Apron,  Phase  I 
Environmental  &  Design. 

ARFF  Gear,  Fire  Retardant  Clothing/ 
SCBA's. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135 
Charter  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Eastern  Region,  Airports  Division,  AEA- 
610, 1  Aviation  Place,  Jamaica,  New 
York  11434. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Blair  County 
Airport  Authority. 

Issued  in  Camp  Hill,  PA,  on  November  5, 
2003. 

Lori  Ledebohm, 

PFC  Coordinator,  Harrisburg  Airports  District 
Office,  Eastern  Region. 

[FR  Doc.  03-28826  Filed  11-18-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34410] 

Buffalo  &  PittslHirgii  Railroad,  Inc. — 
Acquisition  and  Operation 
Exemption — CSX  Transportation,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  is  granting  a  petition  for 
exemption  from  the  prior  approval 
requirements  of  49  U.S.C.  10902  for 
Buffalo  &  Pittsburgh  Railroad,  Inc. 
(BPR),  a  Class  II  carrier,  to  acquire  from 
CSX  Transportation,  Inc.  (CSXT)  and  to 
operate  a  16.82-mile  line  of  railroad 
between  Creekside  and  Homer  City,  PA. 

DATES:  The  exemption  will  be  effective 
on  December  19,  2003.  Petitions  to  stay 
must  be  filed  by  December  1,  2003. 
Petitions  to  reopen  must  be  filed  by 
December  9,  2003. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34410  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street.  NW.,  Washington,  DC  20423- 
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0001.  In  addition,  one  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representative,  Eric  M.  Hocky,  GoUatz, 
Griffin  &  Ewing,  PC,  Suite  200,  Four 
Penn  Center,  1600  John  F.  Kennedy 
Blvd.,  Philadelphia,  PA  19103-2808. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1609. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  purchased  from  Da  2 
Da  Legal  Copy  Service  by  calling  (202) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 
1925  K  Street,  NW..  Washington,  DC 
20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "httpj/ 
www.stb.dot.gov." 

Decided:  November  12,  2003. 

By  the  Board,  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-28754  Filed  11-18-03;  8:45  am) 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment    <^ 
Request 

action:  Notice  and  request  for 
conmients. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-.13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the  "Pay.gov  User 
Agreement." 

DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Donald  James,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  550  Main  Street, 
Room  8002,  Cincinnati,  OH  45202; 
phone  513-684-3531. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  Donald  James, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  550  Main  Street,  Room  8002, 
Cincinnati,  OH  45202;  513-684-3531. 
SUPPLEMENTARY  INFORMATION: 

Title:  Pay.gov  User  Agreement. 

OMB  Number:  New  Collection. 

Recordkeeping  Requirement  ID 
Number:  To  be  determined. 

Abstract:  The  Pay.gov  User 
Agreement  will  be  used  to  identify, 
validate,  approve,  and  register  qualified 
users  to  allow  for  submission  of 
electronic  forms  using  the  Pay.gov 
System. 

Current  Actions:  This  is  a  new 
collection. 

Type  of  Review:  New  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5800. 

Estimated  Total  Annual  Burden 
Hours:  483. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  5,  2003. 
William  H.  Foster. 

Chief,  Regulations  and  Procedures  Division. 
(FR  Doc.  03-28897  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  48ia-13-l> 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
Department  of  the  Treasiuy,  is  soliciting 
comments  concerning  the  Tobacco 
Products  Manufacturers — Notice  for 
Tobacco  Products.  TTB  REC  5210/12 
and  Records  of  Operations,  TTB  REC 
5210/1. 

DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Sandra  L.  Turner,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  1310  G 
Street,  NW.,  Washington,  DC  20005; 
phone  202-927-8210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Sandra  L.  Turner, 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  1310  G  Street,  NW.. 
Washington,  DC  20005,  202-927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tobacco  Products 
Manufacturers — Notice  for  Tobacco 
Products,  TTB  REC  5210/12  and 
Records  of  Operations.  TTB  REC  5210/ 
1. 

OMB  Number:  1513-0091. 

Recordkeeping  Requirement  ID 
Number:  TTB  BEC  5210/12  and  TTB 
REC  5210/1. 

Abstract:  Tobacco  products 
manufacturers  maintain  a  record  system 
showing  tobacco  and  tobacco  product 
receipts,  production  and  dispositions 
which  support  removals  subject  to  tax; 
transfers  in  bond;  and  inventory 
records.  These  records  are  vital  to  tax 
enforcement. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Total  Annual  Burden 
Hours;  One  (1). 

Request  for  Comments 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
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matter  otpublic  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-upcosts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  5.  2003. 
William  H.  Foster, 

Chief.  Regulations  and  Procedures  Division. 
[FR  Doc.  03-28898  Filed  11-18-03;  8:45  am] 

BHJJNG  CODE  4S10-13-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Collection;  Comment 
Request 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). " 
Currently,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau,  within  the 
Department  of  the  Treasury,  is  soliciting 
comments  concerning  the 
Recordkeeping  for  Tobacco  Products 
and  Cigarette  Papers  Brought  from 
Puerto  Rico  to  the  U.S. 

DATES:  Written  comments  should  he 
received  on  or  before  January  20,  2004 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Sandra  L.  Turner,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  1310  G 
Street,  NW.,  Washington,  DC  20005; 
phone  202-927-8210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s]  and  instructions 
should  be  directed  to  Sandra  L.  Turner, 
Alcohol  and  Tobacco  Tax  and  Trade 


Bureau,  1 310  G  Street,  NW., 
Washinglon.  DC  20005;  202-927-8210. 

SUPPLEMi  NTARY  INFORMATION: 

Title:  R  ecordkeeping  for  Tobacco 
Products  and  Cigarette  Papers  Brought 
from  Pue:"to  Rico  to  the  U.S. 

OMB  A  umber:  1513-01O8. 

Record  ceeping  Requirement  ID 


Number 


^one. 


Abstraft 
apply  to 
products 
from  Pueho 
These  reqords 
taxes  to 
bond  is 
liabilities 


;  The  prescribed  records 
)ersons  who  ship  tobacco 
or  cigarette  papers  or  tubes 
Rico  to  the  United  States, 
verify  that  the  amount  of 
paid  and  if  required,  that  the 
slifficient  to  cover  unpaid 


he 


Actions:  There  are  no  changes 
in  brmation  collection  and  it  is 
I  mitted  for  extension  purposes 

Review:  Extension. 
Public:  Business  or  other  for- 


Curren ' 
to  this 
being  su 
only. 

Type 

Affect^ 
profit 

Estima  \ed  Number  of  Respondents:  4. 

Estima  'erf  Total  Annual  Burden 
Hours;  One  (1). 


Request 


or  Comments 


Comm^  !nts 


a  ace  i 


this  noti(  e 
includedjin 
approval 
matter  o 
invited  o  [i: 
information 
perform 
agency 
informal: 
(b)  the 
of  the 

informal  on 
quality,  i>til 
informal 
minimizi ! 
informal  on 


UBS  I 


through 
techniqi 
lechnolo  ;y 
or  starl-u  p  i 
maintenj  nee 


to  provic  e 


I 


Dated 
William 

Chief,  Reflations 
(FR  Doc 


submitted  in  response  to 
will  be  summarized  and/or 
the  request  for  OMB 
All  comments  will  become  a 
^pubUc  record.  Comments  are 
:  (a)  Whether  the  collection  of 
is  necessary  for  the  proper 
of  the  functions  of  the 
ihcluding  whether  the 
on  shall  have  practical  utility; 
adcuracy  of  the  agency's  estimate 
burden  of  the  collection  of 

;  (c)  ways  to  enhance  the 
ility,  and  clarity  of  the 
on  to  be  collected;  (d)  ways  to 
the  burden  of  the  collection  of 

on  respondents,  including 
he  use  of  automated  collection 
or  other  forms  of  information 
;  and  (e)  estimates  of  capital 
costs  and  costs  of  operation, 
,  and  purchase  of  services 
information. 


1  Jovember  5,  2003. 
Foster, 

and  Procedures  Division. 
-2^899  Filed  11-18-03;  8:45  am] 
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BILUNG  CC  >E  4aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bondsi  Name  Change — Planet 
Indemnity  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  3  to 
the  Treasury  Department  Circular  570; 
2003  Revision,  published  July  1,  2003, 
at  68  FR  39186. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6775. 
SUPPLEMENTARY  INFORMATION:  PLANET 
INDEMNITY  COMPANY,  an  Illinois 
corporation,  has  formally  changed  its 
name  to  RLI  Indemnity  Company, 
effective  October  1,  2003.  The  Company 
was  last  listed  as  an  acceptable  svu-ety 
on  Federal  bonds  at  68  FR  39216,  July 
1,2003. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  RLI  Indemnity 
Company,  Peoria,  lUinois.This  new 
Certificate  replaces  the  Certificate  of 
Authority  issued  to  the  Company  under 
its  former  name.  The  underwriting 
limitation  of  $3,054,000  established  for 
the  Company  as  of  July  1,  2003,  remains 
unchanged  until  June  30,  2004. 

Certificates  of  Authority  expire  on 
June  30,  each  year,  unless  revoked  prior 
to  thai  dale.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR, 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1 ,  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting  ~ 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570, 
2003  Revision,  at  page  39217  to  reflect 
this  change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service,  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04643-2. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 


Federal  Register /Vol.  68.  No.  223  /  Wednesday,  November  19.  2003 /Notices 


65345 


Services  Division.  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsvii|e,  MD  20782. 

Dated:  November  12,  2003. 
Wanda  ).  Rogers, 

Director.  Financial  Accounting  and  Senices 
Division,  Financial  Management  Service. 
[FR  Doc.  03-28871  Filed  11-18-03;  8:45  am] 

BILUNG  CODE  4810-35-M 


1545-14499"  is  corrected  to  read  OMB 
Number:  1545-1449". 

Cynthia  E.  Grigsby, 

Acting  Chief.  Publications  and  Regulations 
Branch.  Legal  Processing  Division,  Associate 
Chief  Counsel.  (Procedure  and 
Administration). 

[FR  Doc.  03-28922  Filed  11-18-03;  8:45  am] 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY     DEPARTMENT  OF  THE  TREASURY 


internal  Revenue  Service 

PA-57-94] 

Proposed  Collection:  Comment 
Request  for  Regulation  Project; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  and  request 
for  comments. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  and  request  for 
comments,  which  was  published  in  the 
Federal  Register  on  Monday  September 
22,  2003  (68  FR  55101).  This  notice 
relates  to  a  comment  request  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Allan  Hopkins,  (202)  622-6665  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  and  request  for  conunents 
that  is  the  subject  of  the  correction  is 
required  by^the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13(44 
U.S.C.  3506  {c)(2)(A)). 

Need  for  Correction 

As  published,  the  comment  request 
for  Regulation  Project  (IA-57-94) 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
comment  request  for  Regulation  Project, 
(IA-57-94),  which  was  the  subject  of  FR 
Doc.  03-24137,  is  corrected  as  follows: 

On  page  55101,  colunm  2,  under  the 
caption  SUPPLEMENTARY  INFORMATION:, 
line  2,  the  language  "OMB  Number: 


Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  ttie  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 

Tuesday,  December  16,  2003,  at  1:30 

p.m..  Eastern  standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Toy  at  1-888-912-1227.  or 

414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday, 
December  16,  2003,  from  1:30  to  3  pm 
Eastern  standard  time  via  a  telephone 
conference  call.  If  you  would  like  to 
have  the  Joint  Committee  of  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  414-297-1611.  or 
write  Barbara  Toy.  TAP  Office.  MS- 
1006-MIL.  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221.  or  FAX  to 
414-297-1623.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Barbara  Toy.  Ms.  Toy  can  be 
reached  at  1-888-912-1227  or  414- 
297-1611,  or  FAX  414-297-1623. 

The  agenda  will  include  the 
following:  monthly  committee  summary 
report,  discussion  of  issues  brought  to 
the  joint  committee,  office  report  and 
discussion  of  next  meeting. 

Dated:  November  4.  2003. 
Sandy  McQuin, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28923  Filed  11-18-03;  8:45am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  meeting  of  the  Area  6  Taxpayer 
Advocacy  Panel  (including  the  states 
of  Alaska,  Arizona,  Colorado,  Hawaii, 
Idaho,  Montana,  New  Mexico,  Nevada, 
Oregon,  Washington  and  Wyoming) 

AGENCY:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
6  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  (TAP)  is 
soliciting  public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAP  will  use  citizen  input  to  make 
recommendations  to  the  Internal 
Revenue  Service. 

DATES:  The  meeting  will  be  held 
Monday,  December  15.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Gruber  at  1-888-912-1227.  or 
206-220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  6 
Taxpayer  Advocacy  Panel  will  be  held 
Monday.  December  15.  2003  from  2  pm 
Pacific  Time  to  4  pm  Pacific  Time  via 
a  telephone  conference  call.  The  public 
is  invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6096,  or  write  to  Judi  Nicholas. 
TAP  Office,  915  2nd  Avenue.  MS  W- 
406.  Seattle.  WA  98174.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Judi  Nicholas.  Ms.  Nicholas  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  November  6,  2003. 
Sandra  L.  McQuin, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-28924  Filed  11-18-03;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 28203-02] 
RtN  1545-BA81 

Partnership  Transactions  Involving 
Long-Term  Contracts  — 

Correction  ' 

In  proposed  rule  document  03-18484 
beginning  on  page  46516  in  the  issue  of 
Wednesday,  August  6,  2003,  make  the 
following  corrections: 

f  1.460-4    [Corrected] 

1.  On  page  46523,  in  §  1.460- 
4(k)(5)(iv),  in  the  third  column,  in 
Example  11,  in  the  first  paragraph,  in 


the  27th  line  from  the  bottQm,"{ii)" 
should  h }  the  beginning  of  a  new 
paragrap  i 

2.  On  1  he  same  page,  in  the  same 
section,  n  the  same  column,  in  the 
same  paiagraph,  in  the  14th  line  from 
the  botto  tn 
'$800,00( 
should 
"$800,00( 


XX  $1,000,000" 

ad, 

X  $1,000,000". 


road 


[FR  Doc 

BILUNG 


(1:3-18484  Filed  11-18-03;  8:45  am] 

1 505-01 -D 


CO>E 


DEPAR1IMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Medicare  &  Medicaid 
Services 

42  CFR  Part  426 
[CiMS-301  3-F] 
RiN0938- AK60 

Medicane  Program:  Review  of  National 
Coverag  b  Determinations  and  Local 
Coverage  Determinations 


November  7,  2003,  make  the  following 
corrections: 

§426.410    [Corrected] 

,  1.  On  page  63719,  in  the  third 
column,  under  §426.410(a),  the  fifth  line 
should  read,  "(1)  Dockets  the 
complaint." 

2.  On  the  isame  page,  in  the  same 
cSlumn,  in  the  same  section,  the  sixth 
line  should  read,  "(2)  Determines 
whether  the  complaint  is — ." 

[FR  Doc.  C3-27742  Filed  11-18-03;  8:45  am] 
BILUNG  CODE  1S05-01-O 


Correcth  >n 

In  rule 
on  page 


document  03-27742  beginning 
53692  in  the  issue  of  Friday, 


Wednesday, 
November  19,  2003 


Oil 


Part  n 

Postal  Rate 
Cominission 


39  CFR  Part  3001 

Periodic  Reporting  Rule;  Final  Rule 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Doeiwt  No.  RM2003-3;  Order  No.  1386] 

Periodic  Reporting  Rule 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
a  final  rule  that  updates  the  periodic 
reporting  regulations.  These  regulations 
identify  the  data  and  information  the 
Postal  Service  is  to  file  with  the 
Commission  on  a  regular,  ongoing  basis. 
The  final  rule  differs  ham  the  proposed 
rule  in  several  important  respects.  The 
Commission  has  narrowed  or  eliminated 
some  filing  requirements  and  has 
incorporated  some  flexibility  in  meeting 
other  requirements.  Adoption  of  these 
changes  should  facilitate  the  public's 
ability  to  more  readily  grasp  the 
quantitative  basis  and  support  for  Postal 
Service  proposals. 
DATES:  Effective  December  19.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6820. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

68  FR  2272  (Thursday,  January  16, 
2003) 

Executive  Summary 

When  the  Postal  Service  requests  a 
general  rate  increase  it  supports  the 
request  with  estimates  of  how  much 
each  of  its  products  costs,  and  how 
much  revenue  it  needs.  The  validity  of 
these  estimates  are  central  issues  in  the 
hearings  that  the  Commission  holds  to 
review  the  request.  Tens  of  thousands  of 
pages  of  economic  testimony  and' 
documentation,  most  of  it  highly 
technical,  are  offered  to  support  raising 
almost  $70  billion  in  annual  revenue 
from  over  200  postal  products. 

The  Postal  Service  and  interested 
members  of  the  public  have  the  right  to 
present  a  case  in  support  of  the  rates 
that  they  advocate,  and  the  right  to 
challenge  the  cases  presented  by  others. 
The  Commission  must  develop 
recommended  rates  based  on  the  record 
within  a  ten-month  statutory  deadline. 
Most  participants  agree  that  this 
severely  compressed  process  strains 
their  resources  to  the  limit.  The 
Commission  also  reviews  Postal  Service 
requests  for  experimental  rates  or 
classifications  in  even  more  compressed 
time  frames. 

The  Commission  has  a  Periodic 
Reporting  Rule  to  facilitate  this  process. 
It  requires  the  Postal  Service  to  provide 


certain  Relevant  financial  and  operating 
reports  prepared  for  Postal  Service 
manage  nent.  The  process  will  be 
further  itreamlined  by  promptly 
providi  ig  the  Commission  and  the 
interest  jd  public  with  access  to  the 
standar  i,  routinely  prepared  cost  and 
revenue  data  that  serve  as  the  basis  for 
rate  anc  classification  requests. 

One  (  f  the  key  reports  that  the  Postal 
Service  currently  submits  each  year  is 
the  Cos  and  Revenue  Analysis  (CRA).  It 
contain ;  the  Postal  Service's  cost, 
volume  and  revenue  estimates  for  the 
most  rei  ;ently  completed  fiscal  year, 
both  in  otal,  and  by  individual  product. 
Becaus*  the  postal  system  has  a  high 
proport  on  of  shared  costs,  it  is  difficult 
to  estim  ate  the  costs  that  each  product 
causes.  The  CRA  that  the  Postal  Service 
submits  under  the  current  rule  estimates 
unit  cos  ts  caused  by  each  product,  but 
does  no ;  provide  documentation 
showin  ;  how  those  estimates  were 
derived  Consequently,  it  is  of  limited 
value  ir  identifying  trends  in  product 
costs,  01  in  analyzing  their  causes, 
which  a  re  core  issues  in  rate  and 
classific  ation  cases. 

Unde  •  the  existing  Periodic  Reporting 
Rule,  th  a  Postal  Service  has  been 
providii  ig  some  information  about  how 
it  deriv(  s  unit  product  costs  (primarily 
in  the  n  ail  processing  and 
transpo  tation  areas.)  The  updated 
Periodii  Reporting  Rule  adopted  in  this 
order  as  ks  the  Postal  Service  to  do  this 
for  all  o  '  its  20  cost  segments. 

For  ej  ch  cost  segment,  the  updated 
Periodi(  Reporting  Rule  asks  the  Postal 
Service  to  provide  the  basic  datasets 
that  it  u  ses  to  estimate  unit  product 
costs,  a)  id  identify  any  new  estimating 
techniq  je  it  applies  to  those  data  to 
derive  t  le  unit  cost  estimates  in  the 
CRA.  Hi  iving  this  information  filed  each 
year,  ra  her  than  waiting  for  the  Postal 
Service  to  provide  it  in  a  general  rate 
case,  sh  auld  produce  the  following 
benefits : 

•  Wh<  n  the  Postal  Service  files  a 
general  rate  case,  litigants  and  the 
Commi!  sion  will  already  be  familiar 
with  th( !  standard  cost  and  revenue 
reports  jn  which  much  of  the  case  is 
based. '  his  should  reduce  the  need  for 
discove  y,  and  meike  it  possible  to 
shorten  hearings. 

•  Wh«  n  the  Postal  Service  files 
request  for  experimental 
classifi(  ations,  market  tests,  or 
negotiai  ed  service  agreements,  litigants 
and  the  Commission  should  be  able  to 
evaluat(  i  them  more  quickly. 

•  Betif  reen  general  rate  cases,  the 
Commii  sion  and  the  public  will  be  able 
to  anal)  ze  the  accuracy  of  the  cost, 
volume  and  revenue  projections  on 
which  (  urrent  rates  are  based. 


•  Between  general  rate  cases,  if  the 
CRA  shows  that  cross-subsidy  or  other 
rate  inequity  exists,  affected  parties  will 
have  a  basis  for  asking  the  Commission 
to  hold  a  hearing  to  irivestigate  the 
matter  and  fashion  a  remedy  under 

§  3662. 

•  Between  general  rate  cases,  if  the 
CRA  shows  that  costs  are  shifting  in 
ways  that  call  current  classifications 
into  question,  the  Conunission  will  have 
a  basis  for  initiating  a  classification 
hearing  to  investigate  the  matter  and 
fashion  a  remedy  under  §  3623. 

•  Between  general  rate  cases,  parties 
looking  to  propose  alternative  models  of 
postal  cost  behavior  in  future  rate  cases 
will  be  able  to  analyze  data  that  reflects 
current  postal  operations. 

Seven  parties  filed  comments  in 
response  to  the  Commission's  proposal 
to  update  the  Periodic  Reporting  Rule. 
All  but  the  Postal  Service  support  the 
rule.  They  note  that  a  general  rate  filing 
typically  consists  of  thousands  of  pages 
of  highly  technical  testimony  and 
computer  material.  They  complain  that 
the  Postal  Service  takes  vvhatever  "lead 
time"  it  needs  to  prepare  such  filings, 
whereas  they  have  no  lead  time  to  react 
to  it  and  prepare  alternatives.  They 
argue  that  this  makes  it  extremely 
difficult  for  them  to  comprehend  the 
Postal  Service's  case  and  to  present 
alternatives  in  the  brief  hearing  time 
available.  They  argue  that  having  access 
to  a  more  thoroughly  documented  CRA 
will  help  to  "level  the  playing  field"  in 
rate  litigation. 

The  Postal  Service  objects  that  by 
requiring  it  to  provide  some  supporting 
documentation  for  the  CRA  reports  that 
it  issues  between  rate  cases,  the  updated 
Periodic  Reporting  Rule  would  impose 
a  burden  equivalent  to  a  rate  case 
presentation  every  year.  It  also  argues 
that  by  requiring  it  to  disclose  the  costs 
of  its  various  products  each  year,  the 
updated  Rule  would  jeopardize  the 
competitiveness  of  its  products. 

The  update  is  consistent  with  the 
main  purpose  of  the  current  rule,  which 
has  always  been  to  expedite  the 
processing  of  general  rate  cases,  and  to 
allow  research  into  postal  cost,  volume, 
and  revenue  behavior  to  continue 
between  rate  cases.  The  information 
required  by  the  updated  rule  also  will 
facilitate  the  Commission's  statutory 
duties  to  hear  complaint  cases  and  to 
initiate  classification  cases,  regardless  of 
whether  a  Postal  Service  rate  request  is 
pending. 

The  Commission  finds  that  complying 
with  the  updated  rule  should  not  add 
significantly  to  the  Postal  Service's 
regulatory  burden,  since  the  Postal 
Service  annually  prepares  almost  all  of 
this  material  for  its  own  purposes.  The 


Federal  Register /Vo^.  68,  No.  223  / Wednesday,  November  19,  2003 /Rules  and  Regulations      65349 


Postal  Service's  own  estimates  indicate 
that  under  normal  circiunstances 
complying  with  the  updated  rule  would 
involve  only  a  tiny  fraction  of  the 
resources  that  it  devotes  to  preparing  a 
general  rate  filing. 

With  respect  to  potential  competitive 
harm,  the  Commission  believes  that 
history  shows  that  there  is  little  cause 
for  concern.  The  Postal  Service  annually 
disclosed  the  information  required  by 
the  updated  rule  for  six  years  (FY  1995 
though  FY  2000)  with  no  indication  that 
competitive  harm  resulted. 

The  revised  rule  also  is  consistent 
with  recent  reports  by  the  President's 
Commission  on  the  Postal  Service  and 
the  General  Accounting  Office  that 
conclude  that  greater  Postal  Service 
financial  transparency  is  necessary. 

I.  Introduction 

On  January  8,  2003,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(NPR)  in  this  docket  proposing  to 
update  its  Periodic  Reporting  Rule  (39 
CFR  §  3001.102).  PRC  Order  No.  1358; 
68  FR  2272-2275.  Thursday,  January  16, 
2003.  Rule  102  contains  a  list  of  reports 
and  documentation  that  the  Postal 
Service  is  required  to  provide  on  an 
ongoing  basis  to  the  Commission  on  its 
financial  condition  and  operating 
results.  Since  its  inception  in  1976,  the 
objective  of  the  Periodic  Reporting  Rule 
has  been  to  ensure  that  the  Commission 
and  the  interested  public  have  access  to 
current  financial  data  and  operating 
results  that  are  routinely  reported  to 
Postal  Service  management.  This  brings 
a  number  of  important  benefits  to  the 
ratemaking  process.  These  benefits  were 
mentioned  briefly  in  the  NPR,  and  are 
discussed  in  more  depth  in  this  notice. 

The  NPR  observed  that  the  list  of 
financial  reports  covered  by  the  Periodic 
Reporting  Rule  has  not  changed  since 
the  mid-1980s,  even  though  the  nature 
of  the  reports  that  the  Postal  Service 
routinely  produces  to  inform 
management  of  its  financial  and 
operating  results  have  evolved 
substantially  over  that  time.  This  final 
rule  updates  the  list  of  required  periodic 
reports  and  documentation  to  reflect  the 
increasingly  sophisticated  financial 
information  ^  regularly  produced  by  the 
Postal  Service  and  the  improved  ability 
of  the  Commission  and  the  public  to 
understand  and  benefit  from  such 
reporting.  The  final  rule  is  consistent 
with  the  goal  of  greater  financial 
transparency  for  the  Postal  Service  that 
has  recently  been  recommended  bv  the 


'  Throughout  this  order  references  to  "financial 
information"  include  cost,  volume,  and  revenue 
information  in  aggregate,  and  for  individual 
products,  unless  a  narrower  meaning  is  indicated. 


General  Accounting  Office  and  the 
President's  Commission  on  the  Postal 
Service. 

Joint  comments  on  the  NPR  were 
received  from  the  American  Bankers 
Association  and  the  National 
Association  of  Presort  Mailers  (ABA/ 
NAPM).  Comments  were  also  received 
from  American  Business  Media  (ABM), 
the  Greeting  Card  Association  (GCA), 
the  Office  of  the  Consumer  Advocate 
(OCA),  United  Parcel  Service  (UPS)  and 
the  Postal  Ser\'ice.  The  OCA  and  UPS 
proposed  additional  changes  that  the 
Commission  has  decided  not  to  include 
in  the  final  rule. 

The  Purposes  of  the  Final  Rule 

The  final  rule  calls  for  the  periodic 
submission  of  financial  information  that 
is  routinely  prepared  for  postal 
management  between  omnibus  rate 
cases.  This  information  does  not  relate 
directly  to  a  particular  revenue 
requirement  or  set  of  proposed  rates, 
and  none  of  the  information  that  it  seeks 
about  the  Postal  Service's  financial 
estimation  process  re^^tes  to  the 
justification  for  or  merits  of  that  process. 
The  data  and  the  estimation-process 
information  that  the  rule  requires  shed 
light  on  the  ratemaking  process  in  a 
generic  sense,  and  will  improve  the 
ability  of  the  Commission  to  process 
future  rate,  classification,  and  complaint 
cases  within  the  tight  deadlines 
imposed  by  the  Postal  Reorganization 
Act  and  the  Commission's  own 
administrative  rules.  The  information 
sought  will  also  help  the  affected  public 
to  participate  more  meaningfully  in 
such  cases.  The  rule  seeks  routinely 
generated  reports  that  disclose  the 
Postal  Service's  current  financial 
condition,  allow  operating  and  financial 
trends  to  be  identified  as  they  unfold, 
and  allow  the  Commission  and  the 
public  to  test  the  validity  of  methods  by 
which  the  Commission  estimated  the 
costs,  volumes,  and  revenues  upon 
which  current  rates  are  based.  If  the 
Commission  and  the  affected  public 
have  evaluated  this  financial 
background  information  prior  to  the 
filing  of  a  case,  it  is  likely  that  they  will 
not  have  to  spend  a  substantial  part  of 
the  brief  time  allotted  for  litigating  the 
case  trying  to  "get  up  to  speed"  on  the 
issues  related  to  the  Postal  Ser\'ice's 
routine  financial  reports. 

The  rule  also  seeks  to  permit  the 
Commission  to  stay  informed  on  the 
"state  of  the  art"  procedures  by  which 
the  Postal  Ser\'ice  currently  attributes 
costs.  Under  the  current  regulatory 
scheme,  the  Commission  is  the  expert 
body  with  the  ultimate  say  on  what 
methods  should  be  used  to  attribute 
postal  costs  to  classes  of  mail.  See 


National  Association  of  Greeting  Card 
Publishers  v.  USPS  (NAGCP  IV),  462 
U.S.  810,  833  (1983).  As  a  practical 
matter,  however,  most  of  the  methods 
used  to  attribute  postal  costs  to  the 
classes  of  mail  originate  with  the  Postal 
Service.  This  is  because  it  controls  the 
cost,  volume,  and  revenue  data  and 
determines  for  itself  what  estimating 
techniques  it  will  use  to  compile  its 
periodic  financial  reports.  It  also 
controls  almost  all  of  the  data  that  will 
be  used  in  rate,  classification,  and 
complaint  cases.  Between  cases  it 
decides  for  itself  what  techniques  will 
be  applied  to  the  data  and  incorporated 
into  its  Cost  and  Revenue  Analysis 
(CRA)  report.  Its  CRA  has  become  a 
massively  intricate,  partially 
documented,  automated  cost  attribution 
engine  that  most  interested  participants 
cannot  fathom,  duplicate,  or  develop 
realistic  alternatives  to.  in  the  narrow 
litigation  window  available  to  them. 
The  difficulty  in  deciphering  the  CRA  in 
the  time  allotted  has  profound  due 
process  implications,  since  the  CRA 
inevitably  provides  the  methodological 
baseline  for  Postal  Ser\'ice  rate  and 
classification  requests. 

Because  the  data  sources  and 
estimating  techniques  that  the  Postal 
Service  incorporates  into  its  CRA 
change  unpredictably,  the  "state  of  the 
art"  is  a  moving  target  to  the  outside 
world.  Neither  the  Commission  nor  the 
interested  public  can  competently 
interpret  the  results  presented  in  the 
Postal  Service's  routine  financial 
reports,  because  they  have  no  way  to 
distinguish  between  what  appear  to  be 
changes  in  cost,  volume,  and  revenue 
behavior,  from  changes  in  the  methods 
that  the  Postal  Service  uses  to  measiue 
that  behavior.  Changes  in  data  sources, 
or  changes  in  estimation  technique  can 
have  large  impacts  on  the  attributable 
cost  estimates  in  the  CRA.  as  the  recent 
histor\'  of  carrier  street  time  attribution 
demonstrates.  The  Commission's  rules 
require  the  Postal  Service  to  provide 
detailed  documentation  in  rate  cases  of 
the  changes  that  it  proposes  in  cost 
estimating  procedures,  and  allows  for 
discovery.  Between  rate  cases,  however, 
there  is  no  way  for  the  outside  world  to 
know  what  the  state  of  the  art  in  cost 
attribution  is. 

To  overcome  this  problem,  the 
Periodic  Reporting  Rule  will  now 
require  the  Postal  Service  to  identify  all 
changes  made  since  its  most  recent 
omnibus  rate  request  to  the  data  sources 
cmd  estimation  techniques  used  to 
produce  the  CRA.  and  to  provide 
enough  supporting  material  to  allow  the 
Commission  and  the  affected  public  to 
understand  these  changes.  This 
provides  at  least  some  basis  for 
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understanding  and  evaluating  the 
estimates  summarized  in  the  CRA,  and 
provides  some  insight  into  the  likely 
causes'of  the  trends  discerned  in  these 
summary  Hgures. 

The  Commission  will  be  able  to  use 
the  information  contained  in  adequately 
documented  periodic  reports  to  decide 
whether  it  should  institute  a 
classification  case.  Likewise,  a  customer 
or  a  competitor  will  be  able  to  use 
information  gained  from  adequately 
documented  periodic  reports  to 
determine  whether  rates  are  in  violation 
of,the  policies  of  the  Act  and  whether 
a  complaint  should  b&  filed  with  the 
Commission.  Both  are  functions  that  the 
Act  authorizes  the  Commission  and  the 
public  to  perform  whether  or  not  the 
Postal  Service  is  litigating  an  omnibus 
rate  request.  The  Commission,    • 
customers,  and  competitors  of  the  Postal 
Service  cannot  make  adequately 
informed  decisions  to  invoke  these 
provisions  of  the  Act  between  omnibus 
rate  cases  if  they  cannot  competently 
interpret  or  evaluate  the  Postal  Service's 
routine  financial  reports. 

More  important,  the  partial 
documentation  of  periodic  reports  that 
the  rule  requires  facilitates  the 
processing  of  future  rate,  classification, 
or  complaint  cases  because  it  gives  the 
Commission  and  the  affected  public 
some  hope  of  keeping  current  with  the 
"state  of  the  art"  by  which  the  Postal 
Service  attributes  costs  to  the  classes  of 
mail.  The  rule  does  not  require  the 
Postal  Service  to  explain  or  justify  the 
changes  that  it  has  made  to  its  cost 
attribution  engine,  but  it  requires  the 
Postal  Service  to  disclose  changes  to  the 
mechanical  process  by  which  that 
engine  attributes  costs.  This  will  allow 
the  Commission  and  the  interested 
public  to  identify  what  the  Postal 
Service's  current  CRA  does,  if  not  why 
it  does  it.  By  staying  informed  of  what 
the  Postal  Service's  current  cost 
attribution  engine  actually  does,  the 
Commission  and  the  interested  public 
will  be  able  to  respond  more  quickly  to 
an  omnibus  rate  request,  or  to  a  case 
filed  by  the  Postal  Service  under 
expedited  rules,  because  they  will  not 
have  to  spend  a  substantial  portion  of 
the  available  litigation  window 
reacquiring  this  necessary  expertise. 

The  Periodic  Reporting  Rule  requires 
the  Postal  Service  to  provide  the  basic 
datasets  that  it  uses  to  produce  its 
financial  estimates  in  the  CRA  between 
cases^  Public  access  to  current  datasets 
between  rate  cases  is  needed  because 
they  are  the  raw  material  that  others 
must  have  if  they  are  to  develop  their 
own  cost  attribution,  volume 
forecasting,  or  revenue  forecasting 
techniques  that  reflect  current 


operations.  Providing  these  datasets 
between  omnibus  rate  cases  facilitates 
the  fun(  itioning  of  the  Act  because  it 
allows  lotential  intervenors  sufficient 
time  to  Jevelop  alternative  techniques. 

In  on  nibus  rate  cases,  and  in  the 
various  proceedings  that  are  litigated 
under  t  le  Commission's  expedited 
rules,  ii  tervenors  are  generally  unable 
to  deve  op  alternative  models  of  postal 
cost  or '  rolume  behavior  within  the 
compre  >sed  litigation  window  provided. 
Becaus<  the  Postal  Service  has  custody 
of  virtu  illy  all  of  the  relevant  data,  it 
has  an  i  inlimited  opportimity  to  develop 
such  mi  )dels.  This  imbalance  is  a  basic 
flaw  in  :he  functioning  of  the  Act, 
which  I  resumes  that  all  interested 
parties  o  a  hearing  will  be  afforded 
adequal  e  due  process  and  procediual 
fairness  If  intervenors  do  not  have  the 
basic  dj  ta  with  which  to  develop 
models  jetween  rate  or  classification 
cases,  tl  leir  right  to  present  an  opposing 
case  in  i  rate  hearing  is  unnecessarily 
limited  ind  more  theoretical  than  real. 
By  requ  iring  that  the  basic  datasets  used 
to  prodi  ice  the  Pogjal  Service's  routine 
financij  1  reports  be  made  available  to 
others  between  rate  cases,  the  updated 
rule  hel  3s  restore  basic  due  process 
rights  t<  intervenors  who  wish  to 
develop  alternative  cost,  volume,  and 
revenue  estimating  procedures  on 
which  1 5  base  rates. 


erei  ces 


Diffi 
and  the 


Between  the  Proposed  Rule 
Final  Rule 


The  F  ostal  Service  argues  that 
releasir  g  enough  information  between 
omnibu  >  rate  cases  to  allow  Its  routine 
financii  1  reports  to  be  evaluated,  or 
enough  data  to  allow  others  to  develop 
alternat  ve  models  of  cost  or  volume 
behavic  r,  subverts,  rather  than 
facilitat  3S  the  intended  functioning  of 
the  Act  It  seems  to  interpret  the  Postal 
Reorgai  ization  Act  to  grant  it  immunity 
from  su  :h  activity  between  omnibus 
rate  cas  ;s.  The  Postal  Service  is 
primari  y  concerned  about  documenting 
its  anni  al  CRA  report,  complaining  that 
the  rule  would  require  it  to  provide  as 
much  s  ipporting  documentation  for  it 
as  it  pr(  vides  in  support  of  an  omnibus 
rate  cas ;.  In  order  to  meet  the  Postal 
Service  objections  to  the  additional 
burden  that  the  updated  rule  would 
impose  the  Commission  has  pared  back 
its  requ  rements  to  the  minimum  that 
will  stil  serve  the  basic  purposes  of  the 
rule.  Tl  e  Commission  has  also 
incorpo  rated  some  additional  flexibility 
in  meet  ng  the  requirements  of  the  rule. 

The  (  roposed  rule  required  the  Postal 
Service  to  provide  three  general  classes 
of  files  ised  to  produce  Uie  current 
year's  C  RA— (1)  all  input  datasets,  (2)  all 
process  ng  programs  used  to  attribute 


mail  processing  costs,  and  (3)  all  other 
processing  programs  that  have  changed 
since  the  most  recently  completed 
omnibus  rate  case.  See  proposed  Rule 
102(a],  Attachment  to  the  NPR,  at  page 
1  of  4.  The  final  rule  narrows  the  first 
general  class  of  files  to  input  datasets 
that  have  changed  since  the  last  general 
rate  case.  It  deletes  the  second  general 
category  of  files,  and  retains  the  third 
general  category.  Under  the  final  rule, 
datasets  that  l^ave  not  changed,  such  as 
those  fiom  already-documented  special 
studies,  need  not  be  provided. 
Similarly,  imderthe  final  rule, 
processing  programs  used  to  attribute 
mail  processing  costs  that  have  not 
changed  need  not  be  provided.  See  Rnal 
Rule  102(a)(1). 

The  final  rule  is  more  flexible  than 
the  proposed  rule  with  respect  to 
datasets  and  processing  programs  that 
have  been  used  for  the  first  time  to 
produce  the  CRA.  If  the  Postal  Service 
uses  an  estimation  technique  based  on 
a  new  special  study,  the  Postal  Service 
may,  under  the  final  rule,  choose  to 
provide  the  Commission  and  the 
interested  public  with  a  short  written 
narrative,  or  an  oral  briefing  on  that 
technique.  The  narrative  or  briefing^ 
should  describe  the  data,  the  variables, 
and  the  analytical  method  used  (such  as 
the  regression  equation  used).  The 
purpose  of  the  presentation  would  be  to 
explain  how  the  method  was  applied. 
The  Postal  Service  may  reserve  its  right 
to  discuss  the  merits  of  its  new  method 
relative  to  alternative  methods  in  the 
context  of  a  formal  hearing.  After  the 
written  or  oral  presentation,  the  Postal 
Service  may  request  a  waiver  of  the 
requirement  that  input  data  and 
processing  programs  used  to  apply  the 
new  method  be  provided.  If  the 
presentation  is  sufficient  to  allow  others 
to  understand  how  the  estimates 
affected  by  the  new  method  were 
obtained,  the  requirement  that  the 
Postal  Service  provide  the  input  data 
and  processing  programs  used  may  be 
waived.  See  final  Rule  102(a)(l){ii).2 

In  its  NPR,  the  Commission  noted  that 
there  are  significant  differences  between 
the  methods  used  by  the  Commission 
and  the  Postal  Service  to  attribute  mail 
processing  costs  to  subclasses  of  mail.  It 
also  noted  that  the  methods  that  the 


^  The  Postal  Servise  did  not  analyze  specific 
language  of  the  proposed  rule  in  its  substantive 
comments.  It  complained  generally,  however,  that 
the  proposed  rule  is  "broadly  worded,"  and  cited 
this  as  one  ground  for  concluding  that  it  would 
require  it  to  provide  documentation  that  is 
comparable  to  an  omnibus  rate  case  in  its  "scale 
and  scope."  Substantive  Comments  of  the  United 
States  Postal  Service  Quly  2.  2003)  at  4,  22. 
Presumably  it  was  referring  to  proposed  paragraph 
102(a)(1).  since  the  remaining  language  in  the  rule 
is  quite  specific. 
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Postal  Service  uses  to  attribute  mail 
processing  costs  are  in  greater  flux  than 
in  other  segments.  The  Commission  felt 
that  this  made  it  harder  to  determine 
whether  the  Postal  Service  has  correctly 
applied  PRC-approved  methods  in 
updating  the  Cost  and  Revenue 
Analysis-PRC  Version.  Accordingly,  in 
its  NPR,  the  Commission  proposed  that 
the  Postal  Service  include  with  the  CRA 
all  of  the  processing  programs  that  it 
used  to  attribute  mail  processing  costs. 
NPR  at  4-5.  Despite  these  complicating 
factors,  the  Commission  has  decided  not 
to  require  more  complete 
documentation  of  the  attribution  of  mail 
processing  costs  than  of  other  costs,  in 
order  to  reduce  the  Postal  Service's 
burden  in  complying  with  the  Periodic 
Reporting  Rule. 

In  addition  to  requiring  the  Postal 
Service  to  provide  input  data  and 
processing  programs  that  have  changed 
since  the  most  recently  completed 
general  rate  case,  the  final  rule  requires 
that  the  Postal  Service  provide  the 
spreadsheet  workpapers  (the  "B 
workpapers")  that  show  how  the  CRA 
was  developed.  See  final  Rule 
102{a)(l)(i).  There  are  so  many  links  and 
interactions  built  into  these 
spreadsheets  that  an  effort  to  separately 
identify  portions  that  have  changed 
from  portions  that  have  not  is 
impractical.  They  are  so  essential  to 
understanding  how  the  summary 
estimates  in  the  CRA  were  obtained  that 
they  need  to  be  provided  as  an 
integrated  whole. 

Therefore,  under  the  final  rule,  given 
current  costing  methods,  documentation 
of  the  CRA  should  include  the 
'  following: 

(1)  Spreadsheets  supporting  the  CRA. 
(The  "B"  workpapers.  In  Docket  No. 
R2001-1  these  were  found  in  USPS-LR- 
J-57.  These  should  include  the 
workpapers  for  Segment  14,  and  the 
Alaska  Air  Adjustment,  that  have 
customarily  been  provided  under  the 
rule.) 

(2)  The  CRA  model.  This  should 
include  the  files  usually  provided 
during  an  omnibus  jate  case  to  allow  for 
the  replication  of  all  of  the  operations 
used  by  the  Postal  Service's  COBOL 
CRA/Rollforward  programs.  These 
include  the  Manual  Input  Matrix,  the 
"A"  report  matrix,  and  the  "C"  report 
matrix.  The  files  that  contain  the 
operating  "control  strings,"  that  is,  the 
instructions  to  the  computer  model  that 
distribute  the  indirect  costs  to  classes 
and  subclasses  of  mail,  should  be 
included.  These  files  are  usually  named 
"A,"  "B,"  "C,"  "D,"  and  "F."  They 
represent  the  instructions  to  the  model 
for  the  development  of  the  "A"  report 
and  the  "B"  report  (Factor  Development 


Report).  Title  files  containing  the 
categories  of  mail  and  special  services 
that  are  reported  in  the  CRA,  and  the 
titles  of  all  1,600  components  in  the 
USPS  CRA  cost  matrix,  should  be 
provided.  (All  of  this  material  was 
provided  in  just  eight  of  the  over  100 
files  that  made  up  USPS-LR-J-6  in 
Docket  No.  R2001-1.)  The  printouts  of 
the  CRA  and  the  Cost  Segment  and 
Components  report  should  be  included, 
as  has  been  customary  under  the  rule. 

(3)  The  output  data  file  for  the  In- 
Office  Cost  System  (IOCS).  (This  was 
found  in  file  PRC00.SD2  in  USPS-LR- 
J-10  in  Docket  No.  R2001-1). 

(4)  The  Segment  3  accrued  cost  pools. 
(These  were  found  in  USPS-LR-J-55, 
Table  1,  in  Docket  No.  R2001-1). 

(5)  Equipment  and  facility-related  cost 
spreadsheets.  These  three  spreadsheets 
show  the  equipment  variabilities  for 
equipment  maintenance  labor  costs, 
equipment  parts  and  supplies,  and 
capital  interest  costs  by  type  of 
mechanized  operation.  The 
spreadsheets  also  develop  the  inputs  for 
the  components  that  determine  the 
space  and  space-related  separations  for 
some  facility-related  costs,  such  as 
custodial,  fuel  and  utilities,  and  rents. 
The  inputs  are  data  from  the  special 
facility  studies  and  other  maintenance 
databases.  (In  Docket  No.  R2001-1, 
these  files  were  identified  as 
FY00equip.xls,  Facilt.xls,  and 
equipvar.xls,  and  were  sponsored  by 
witness  Smith.) 

(6)  Output  data  file  for  the  City  Carrier 
Cost  System  (CCCS).  (This  was 
identified  as  "cityz.sd2  "  in  USPS-LR-J- 
12  in  Docket  No.  R2001-1.) 

(7)  Output  data  file  for  the  Rural 
Carrier  Cost  System  (RCCS).  (This  was 
provided  as  the  "z"  folder  in  USPS-LR- 
J-13  in  Docket  No.  R2001-1). 

(8)  The  National  Mail  Count  for  rural 
carriers. 

Procedural  History  of  the  Rule 

This  rulemaking  has  had  an  unusual 
procedural  history.  The  NPR  was  issued 
on  January  8,  2003.  It  allowed 
approximately  a  month  for  filing  public 
comments  and  two  weeks  to  file  reply 
comments — the  standard  period  for 
these  procedures.  The  NPR  proposed 
that  part  of  the  required  information  be 
provided  in  a  PC-compatible  format, 
and  suggested  that  an  informal  technical 
conference  be  held  if  the  Postal  Service 
anticipated  problems  complying  with 
this  requirement.  At  the  Postal  Service's 
request,  a  technical  conference  was  held 
on  March  11,  2003.  Afterward,  the 
Postal  Service  was  given  three  weeks  to 
file  substantive  comments  on  the 
proposed  update  that  reflected  the 
information  gained  at  the  technical 


conference.  See  PRC  Order  No.  1363.  At 
the  end  of  that  period,  the  Postal  Service 
then  requested  an  additional  five  weeks 
to  file  its  substantive  comments  so  that 
its  stafi'  could  confer  with  its  Board  of 
Governors. 

Toward  the  end  of  that  period,  the 
Postal  Service  urged  that  it  not  be 
required  to  file  its  comments  until  well 
after  July  31,  2003.  the  date  on  which 
the  report  of  the  President's 
Commission  on  the  Postal  Service  was 
due.  It  asserted  that  the  proposed 
update  had  major  ramifications  for  the 
Postal  Service  and  Commission,  its 
prerogatives  as  a  litigant  in  rate  cases, 
and  the  confidentiality  of  its 
commercially  sensitive  information.  It 
argued  that  these  issues  should  not  be 
addressed  until  after  the 
recommendations  of  the  President's 
Commission  were  made  public.  The 
report  of  the  President's  Commission,  it 
said,  would  provide  the  appropriate 
context  for  discussing  these  issues. 
Motion  of  the  United  States  Postal 
Service  for  Further  Extension  of  Time  to 
File  Comments,  June  6,  2003.  at  2-3. 

General  Views  of  the  Commenters 

Apart  from  the  Postal  Service,  all -of 
those  commenting  on  the  NPR  have 
participated  as  interveners  in  omnibus 
rate  cases.  They  agree  that  the  proposed 
updates  would  improve  their  ability  to 
understand  and  respond  to  an  omnibus 
rate  filing  in  the  time  allotted.  They 
argue  that  with  the  increasing 
complexity  of  the  Postal  Service's 
omnibus  rate  filings,  the  "playing  field" 
has  become  tilted  heavily  in  favor  of  the 
Postal  Service.  They  argue  that  they 
have  so  little  time  to  understand  and 
react  to  the  tens  of  thousands  pages  of 
data  and  documentation  that  support 
the  Postal  Service's  rate  filing  that  they 
caimot  digest  it  all  and  respond  to  it  in 
the  time  allowed.  They  say  that  by 
having  access  to  enough  data  and 
documentation  to  understand  how  the 
Postal.  Service's  routine  financial  reports 
are  put  together  each  year,  they  will  be 
less  likely  to  be  overwhelmed  when  the 
Postal  Service  files  an  omnibus  rate 
request  that  employ's  similar  types  of 
information.  The  intervenors  also  point 
out  that  under  the  regulatory  structure 
of  the  Postal  Reorganization  Act,  the 
Commission  is  required  to  make 
independent  recommendations  on 
postal  rates  under  the  severe  time 
pressures  imposed  by  the  Act.  To  be 
adequately  prepared  to  process  an 
omnibus  postal  ser\'ice  rate  filing  under 
these  difficult  conditions,  they  argue, 
the  Commission  must  maintain  its 
expertise  on  postal  cost  systems  and 
financial  forecasting  between  rate  cases. 
In  order  to  do  this,  they  say,  the 
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Commission  must  have  enough 
information  to  determine  what  data  and 
methods  the  Postal  Service  is  currently 
using  to  produce  its  routine  financial 
reports. 

The  Postal  Service  does  not  deny  that 
providing  the  routinely  compiled 
financial  information  called  for  by  the 
updated  rule  would  give  the 
Commission  and  the  interveners  the 
ability  to  respond  to  Postal  Service  rate 
filings  more  quickly  and  more 
competently.  In  fact,  this  appears  to  be 
its  main  objection  to  the  updated  rule, 
it  contends  that  this  would  upset  the 
statutory  "balance"  between  it  and  the 
remaining  players  in  the  postal 
regulatory  scheme. 

The  Postal  Service  anderstands  that 
when  it  withholds  this  information  until 
it  files  a  rate  case,  participants  must 
spend  so  much  of  the  10-month  period 
that  is  available  to  litigate  a  rate  case 
reading  and  comprehending  it  that  they 
have  little  time  to  prepare  alternative 
rate  proposals  in  response.  The  Postal 
Service  does  not  consider  this  to  be 
inconsistent  with  the  Act.  It  emphasizes 
that  the  Act  makes  it  the  sole  initiator 
of  rate  cases.  In  its  view,  this  allows  it 
to  take  all  the  time  thert  it  needs  to 
prepare  for  litigation,  and  allows  the 
Commission  and  the  interveners  none. 
It  insists  that  this  procedural  advantage 
is  intended  by  the  Act,  and  that  it  may 
withhold  whatever  financial 
information  it  wishes  between  rate  cases 
in  order  to  preserve  it.  It  denies  that  it 
has  any  obligation  to  provide 
information  between  cases  that  would 
facilitate  the  Commission's  performance 
of  its  functions  during  those  cases,  or 
would  make  it  easier  forintervenors  or 
the  public  to  comprehend  or  respond  to 
its  filings  within  the  time  constraints 
imposed  by  the  statute.  Substantive 
Comments  at  15-17,  33-36. 
,    The  Postal  Service  argues  that  since 
the  Act  does  not  give  the  Commission 
any  meaningful  function  to  perform 
between  rate  cases,  the  Commission  has 
no  legitimate  peed  for  financial 
information  during  these  interim 
periods.  Therefore,  it  reasons,  the 
Commission  has  no  legitimate  motive 
for  seeking  access  to  financial 
information  between  rate  cases.  It 
concludes  that  the  Commission  can  only 
have  ulterior  motives  for  seeking 
information  between  rate  cases,  e.g.,  to 
conduct  annual  audits  and 
investigations  of  the  Postal  Service,  to 
gain  "oversight  responsibility,"  and  to 
indulge  in  "day-to-day  monitoring  of 
(its)  detailed  operations  and  finances." 
Id.  at  7, 11,19^22. 

Besides  serving  ulterior  motives,  the 
Postal  Service  complains  that  the 
updated  rule  would  force  it  to  prepare 


rate-cas  s  style  documentation  between 
rate  casi  is.  It  argues  that  this  will 
infiinge  upon  management's  statutory 
right  no ;  to  concern  itself  with  rate 
issues  b  stween  rate  cases,  and  will 
infringe  on  management's  duty  to 
manage  Id.  at  21-23.  It  contends  that 
most  of  iie  CRA  documentation 
require(  by  the  rule  has  commercial 
value  w  lich  the  Commission  would  be 
unwillii  ig  or  unable  to  protect  from 
public  c  isclosure.  Id.  at  31-32.  Finally, 
it  arguei  ,  by  seeking  basic  information 
needed  o  understand  and  analyze  the 
CRA,  th  J  Commission  is  seeking  to 
preemp  the  legislative  reform  process 
that  the  President  entrusted  to  the 
Commii  sion  on  the  Postal  Service.  Id.  at 
20. 

As  th(  \  Postal  Service  now  interprets 
the  Act,  between  the  rate  cases  that  it 
files,  thi  I  interveners  must  avoid  actions 
or  thouj  hts  that  might  relate  to  future 
rate  or  c  lassification  cases.  Otherwise, 
the  argu  ment  goes,  they  will  nullify  the 
litigatio  1  advantages  that  the  Postal 
Service  snjoys  under  the  Act.  Similarly, 
the  Post  j1  Service  argues,  the 
Commi!  sion  must  refrain  from  actions 
and  tho  ights  that  might  help  it  prepare 
for  futu  e  rate  or  classification  cases. 
Otheiw  se,  its  collective  mind  will 
become  contaminated.  The  updated 
rule,  th«  Postal  Service  contends,  seeks 
to  circu  nvent  these  constraints  that  it 
infers  ft  ani  the  structure  of  the  Act.  Id. 
at  15-1 ;. 

The  F  DStal  Service's  portrayal  of  the 
updatec  rule  as  a  newly-hatched  plot  by 
the  Con  mission  to  circumvent  the  Act 
disregai  ds  the  histor\-  of  the  Periodic 
Reportii  ig  Rule.  As  explained  in  more 
detail  b  slow,  the  updated  rule  meets  the 
same  sti  ndards,  and  is  designed  to 
accomp  ish  the  same  objectives,  as  the 
original  rule  adopted  27  years  ago  by  the 
Commi!  sion.  At  that  time,  the 
Commii  sion  explained  thatjhe  rule  had 
two  ma:  n  objectives:  (1)  to  accelerate  the 
discove  -y  process  during  future  rate  and 
classific  ation  hearings,  and  (2)  to  enable 
all  thos(  I  in  the  postal  regulatory  arena, 
includii  ig  the  Commission  and  the 
intervei  ors,  to  study  postal  cost 
behavia  r  between  rate  cases  in  order  to 
improv(  i  the  attribution  of  costs  during 
rate  cas  js. 

What  is  novel  with  this  rulemaking  is 
the  Posi  al  Service'*  interpretation  of  the 
Act  as  r  landating  that  the  flow  of 
financii  1  information  cease  between  rate 
cases.  T  lis  runs  counter  to  the  Postal 
Service  s  historic  view  that  periodic 
reportii  g  of  financial  data  between  rate 
cases,  M  bile  not  mandated  by  the  Act, 
is  a  legi  imate  way  to  make  the 
process  ng  of  future  cases  more  efficient 
by  redu  :ing  the  need  for  discovery. 
Docket  »Jo.  RM76-5.  Postal  Service 


Response  to  PRC  Order  No.  141 
(December  7, 1976)  at  2.  For  27  years, 
the  Postal  Service  supplied  the  type  of 
information  called  for  by  the  rule 
without  suggesting  that  its  objectives 
were  in  violation  of  the  Act. 

The  vast  majority  of  the  information 
previously  required  by  the  Periodic 
Reporting  Rule  has  been  willingly 
provided  by  the  Postal  Service.  It 
accepted  the  modest  additional  burden 
of  providing  such  information  if  it  was 
likely  to  provide  useful  background 
information  for  processing  future  cases. 
It  raised  objections  to  only  a  few  items, 
sometimes  arguing  that  an  item  should 
not  be  included  in  the  rule  because  it 
was  not  information  "which  could  be 
employed  for  rate  purposes."  Id.  at  4. 
The  views  that  the  Postal  Service  has 
expressed  in  this  rulemaking  are  the 
converse  of  its  traditional  view  of  the 
rule.  Where  it  had  traditionally 
considered  items  to  be  appropriate  for 
inclusion  in  the  rule  only  if  they  "could 
be  employed  for  rate  purposes,"  it  now 
considers  items  to  be  inappropriate  for 
inclusion  in  the  rule  precisely  because 
they  "could  be  employed  for  rate 
purposes." 

The  Commission  did  not  include  an 
elaborate  justification  for  the  update  of 
the  Periodic  Reporting  Rule  in  its  NPR 
because  it  did  not  think  that  one  would 
be  necessary.  The  Commission  assumed 
that  the  additional  burden  on  the  Postal 
Service  of  complying  with  the  rule 
would  be  minor  because  the  updated 
rule  asks  for  only  a  small  fraction  of  the 
information  that  the  Postal  Service 
provides  with  an  omnibus  rate  filing.  Of 
that  small  ft-action,  most  is  prepared 
each  year  by  the  Postal  Service  anj'way, " 
either  to  produce  its  own  CRA,  or  to 
comply  with  rule  103.  The  Postal 
Service's  right  to  litigate  the  merits  of  its 
procedures  in  a  formal  hearing  is  not 
infringed  by  the  rule  because  the 
information  required  by  the  updated 
rule  does  not  address  the  merits  of,  or 
justification  for,  the  procedures  that  the 
Postal  Service  uses  to  produce  its  CRA. 
The  Commission  assumed  that  the 
commercial  sensitivity  of  the 
information  would  not  be  a  significant 
issue  because  the  updated  rule  would 
require  the  types  of  information  that  the 
Postal  Service  has,  in  the  past,  ft-eely 
disclosed  to  the  public,  both  during  and 
between  omnibus  rate  cases.  Because 
the  Postal  Service  now  challenges  these 
assumptions,  and  misinterprets  the 
Commission's  motives  for  proposing 
these  updates,  the  Commission  will 
provide  a  detailed  justification  of  the  • 
updated  rule. 
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n.  The  Relationship  of  the  Updated 
Periodic  Reporting  Rule  to  Legislative 
Reform 

The  Relevance  of  the  President's 
Commission  on  Postal  Service 

The  Postal  Service  has  chosen  to 
depict  the  update  to  the  Commission's 
Periodic  Reporting  Rule  as  an  attempt  to 
fundamentally  alter  the  "balance  of 
power"  that  the  Act  strikes  between  the 
Postal  Service  and  the  Commission, 
focusing  almost  all  of  its  arguments  on 
the  CRA  documentation  that  the  rule 
requires.  Substantive  Comments  at  20. 
The  other  commenters  share  the 
Commission's  view  that  the  updated 
Periodic  Reporting  Rule  is  a  legitimate, 
restrained  exercise  of  its  §  3603 
authority  under  the  Act  whose  effect  is 
to  only  modestly  increase  the  regularity 
with  which  the  Postal  Service  would 
otherwise  disclose  this  information. 

Based  on  the  false  premise  that  the 
rule  attempts  to  rewrite  the  Act,  the 
Postal  Service  criticizes  the 
Commission's  decision  to  go  ahead  with 
the  update,  rather  than  wait  for  the  dust 
from  the  President's  Commission  on 
Postal  Service  to  settle.  The  President's 
Commission  was  organized  in 
December,  2002,  and  was  charged  with 
recommending  a  solution  to  what 
appeared  to  be  the  Postal  Service's 
stagnating  volumes  and  mounting 
losses.  The  Postal  Rate  Commission 
proposed  to  update  its  rule  in  January 
2003,  one  month  after  the  President's 
Commission  began  its  work.  At  that 
time,  nothing  was  known  about  the 
direction  that  the  recommendations  of 
the  President's  Commission  might  take. 

Due  to  a  series  of  Postal  Service 
requests  for  extensions  of  time  to 
comment  on  the  proposed  updates,  the 
rulemaking  was  still  pending  in  June  of 
this  year.  At  that  time,  the  Postal 
Service  asked  the  Commission  to 
suspend  this  rulemaking  until  after  the 
report  of  the  President's  Commission 
was  due  to  be  issued,  apparently  so  that  ; 
the  recommendations  in  that  report 
could  guide  the  deliberations  of  this 
rulemaking.  With  the  unanimous 
support  of  all  of  the  other  commenters, 
the  Commission  declined  the  Postal 
Service's  request  for  such  a  lengthy, 
additional  delay,  and  ordered  the  Postal 
Service  to  file  its  substantive  comments. 
The  Postal  Service  responded  with  some 
indignation,  accusing  the  Conunission 
of,  in  effect,  attempting  to  tnunp  the 
legislative  reform  effort.  Id.  at  19-20. 
One  of  the  dominant  themes  in  the 
report  of  the  President's  Commission  is 
the  need  for  greater  transparency  of 
Postal  Service  operations  and  finances. 
Its  proposed  regulatory  scheme  would 
allow  the  Postal  Service  to  retain  its 


monopoly  over  letter  mail,  at  least 
initially,  and  give  it  great  flexibility  to 
set  rates  for  competitive  products.  The 
President's  Commission,  however,  made 
it  clear  that  the  price  for  combining 
monopoly  power  with  pricing  discretion 
over  competitive  products  would  be 
greatly  strengthened  regulatory 
oversight  and  accountability,  entrusted 
to  a  new  Postal  Regulatory  Board.  First 
on  the  list  of  duties  entrusted  to  the  new 
Board  would  be  the  duty  to  "ensure  the 
financial  transparency  of  the  Postal 
Service."  Report  of  the  President's 
Commission  on  Postal  Service,  issued 
July  31,  2003,_at  53.  The  report 
elaborates,  at  page  66: 

The  Commission  believes  that  the  Postal 
Service  has  a  responsibility  to  the  public  to 
be  transparent  in  its  financial  reporting. 
Given  its  important  public  mission  and 
central  role  in  the  nation's  economy,  changes 
in  Postal  Service  economic  health  should  not 
come  as  a  surprise  to  those  responsible  for  or 
impacted  by  its  performance. 
***** 

As  a  unifying  force  in  American  commerce 
and  society,  and  as  a  customer-financed 
government  endeavor,  the  Postal  Service 
should  be  setting  the  standard  for  financial 
transparency  by  vifhich  all  other  Federal 
entities  are  judged.  While  the  Postal  Service 
does,  in  many  respects,  conduct  financial 
reporting  over  and  above  what  is  required  of 
Federal  agencies,  it  remains  behind  the  level 
of  disclosure  offered  by  its  corporate  peers. 
(Emphasis  in  original.] 

And  at  page  68: 

In  addition  to  SEC-like  reporting,  the 
Commission  recommends  that  the  Board  of 
Directors  be  required  to  submit  annually  a 
detailed  report  to  the  Postal  Regulatory  Board 
on  the  financial  viability  of  the  institution, 
providing  both  significant  financial  insights 
as  well  as  adequate  explanation  of  related 
trends.  The  report  should  adhere  to  the  no 
surprises'  rule,  ensuring  that  any  major 
changes  to  the  fiscal  health  of  the  institution 
are  widely  understood  in  advance,  so 
appropriate  responses  can  be  anticipated  and 
generated.  The  Commission  further 
recommends  that  this  report  be  made 
available  to  the  public. 

The  new  Postal  Regulatory  Board 
would  be  empowered  to  set  baseline 
rates  and  price  caps  for  non-competitive 
services,  and  empowered  to  review  rates 
for  competitive  products  to  ensure  that 
they  are  not  cross-subsidized  by  non- 
competitive products.  The  Board  would 
complete  reviews  of  competitive 
product  prices  in  60  days.  In  order  to 
make  this  streamlined  rate  regulation 
possible,  the  report  reconunends.  at 
page  69: 

For  the  Postal  Regulatory  Board  to  ensure 
financial  transparency  and  make  fully 
informed  determinations  on  issues  from  rate 
ceilings  to  cross-subsidies,  it  must  have 
access  to  the  most  reliable  and  current 
information  possible.  For  this  reason,  the 


Commission  recommends  that  the  Postal 
Regulator>'  Board  have  the  authority  to 
request  accurate  and  complete  finanbial 
information  from  the  Postal  Service, 
including  through  the  use  of  subpoena 
powers,  if  necessar>'.  to  obtain  a  thorough 
and  reliable  snapshot  of  Postal  Ser\'ice 
operations. 

At  page  67,  the  report  concludes: 

Where  the  Postal  Service  participates  in 
markets  also  served  by  private  industry', 
effective  oversight  is  essential  to  ensure  that 
monopoly  revenues  are  not  manipulated  to 
the  benefit  of  the  Postal  Services  competitive 
offerings.  For  this  reason,  the  Commission 
recommends  that  the  Postal  Service 
periodically  report  on  the  allocation  of  costs 
among  all  products  and  services  in 
accordance  with  form,  content  and  timing 
requirements  determined  by  the  Postal 
Regulatory  Board.  [Emphasis  added.] 

The  guidance  provided  by  the 
President's  Commission  could  hardlv  be 
more  direct  in  its  support  of  the 
approach  taken  by  the  updated  Periodic 
Reporting  Rule.  Indeed,  the  report  of  the 
President's  Commission  recommends 
going  much  further  in  mandating 
transparency  both  in  general,  and  in  the 
area  of  rate  regulation.  The  Commission, 
however,  is  aware  that  the  report  of  the 
President's  Commission  is  only  relevant 
to  the  extent  that  its  recommendations 
are  enacted  into  law.  This  may  never 
happen,  or  may  take  years  to 
accomplish.  The  Postal  Rate 
Commission's  proposal  to  update  its 
Periodic  Reporting  Rule  was  conceived 
independently  of  the  President's 
Commission,  whose  recommendations 
had  not  yet  been  formulated.  The 
Commission's  motive  in  persevering 
with  its  proposal  was  not  to  steer  the 
legislative  reform  effort  in  any  particular 
direction,  or  to  trump  it.  The 
Commission  motive  was,  and  is,  to 
make  the  existing  regulatory  regime 
more  effective  in  achieving  the 
objectives  Congress  set  out  for  it. 

The  Report  of  the  General  Accounting 
Office 

On  November  13,  2002,  the  General 
Accounting  Office  issued  a  report 
entitled  'U.S.  Postal  Service  Actions  to 
Improve  Its  Financial  Reporting."  GAO- 
03-26R  Postal  Financial  Reporting.  The 
report  found  that  the  Posted  Service's 
financial  reporting  lacked  the  necessary 
transparency  in  general,  and  that  its 
periodic  reporting,  in  particular,  was 
inadequate.  At  page  12  of  the  report,  it 
states: 

*  *  *  it  is  clear  from  recently  publicized 
problems  in  financial  reporting  that  more 
detailed  information  and  transpeirency  are 
called  for  by  both  Congress  and  the  public. 
Such  transparency  is  critical  for  the  Service 
because  of  the  importance  of  its  financial 
situation  and  the  implications  for 
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stakeholders  in  making  their  own  financial 
plans.  These  factors  help  support 
stakeholders'  need  for  timely,  accurate,  and 
complete  financial  information  that  Is 
provided  on  a  consistent  basis. 

At  page  14,  it  continues: 

We  acknowledge  that  the  Postal  Service 
provides  a  significant  amount  of  information 
in  its  rate  case  filings;  however,  this 
information  is  provided  only  for  rate-setting 
purposes,  and  rate  cases  are  not  filed  on  a 
regtilar  cycle.  Thus,  rate  case  information 
does  not  provide  stakeholders  timely 
information  about  the  Service's  current 
financial  condition  and  changes  to  its 
expected'outlook. 
***** 

As  we  noted,  however,  these  periodic 
financial  reports  do  not  clearly  explain 
changes  in  its  financial  condition,  outlook, 
and  results  of  operations,  and  have  not 
always  been  readily  available  to  the  public. 

Apart  from  the  Postal  Service,  there 
appears  to  be  a  public  consensus  on  the 
need  for  more  complete  periodic 
financial  disclosure. 

m.  The  Need  for  Updating  the  Periodic 
Reporting  Rule 

A.  The  History  of  the  Rule 

Historically, -during  omnibus  rate 
cases,  the  Postal  Service  has  attempted 
to  support  its  rate  requests  with  input 
data,  spreadsheets,  and  documentation 
that  is  sufficiently  detailed  and 
complete  to  allow  the  behavior  of  postal 
costs,  revenues,  and  volumes  to  be 
evaluated  and  understood  by  the 
interested  public.  Typically,  several 
years  elapse  between  rate  cases.  During 
those- intervals,  the  Postal  Service  has 
provided  the  Commission  and  the 
public  with  summary  fmancial  reports 
that  it  generates  at  regular  intervals  for 
use  by  postal  management.  It  has 
included  documentation  of  significant 
portions  of  those  reports  in  response  to 
the  Periodic  Reporting  Rule.  The 
portion  provided  has  been  a  small 
subset  of  the  kind  of  documentation  that 
the  Postal  Service  provides  during  an 
omnibus  rate  case. 

As  noted,  most  of  the  Postal  Service's 
objections  to  the  updated  rule  are  to  the 
requirement  that  the  Postal  Service 
provide  the  input  data  and 
documentation  that  it  uses  to  prepare  its 
annual  CRA  report.  Substantive 
Comments  at  2.  Each  year  this  report 
summarizes,  at  the  most  general  level, 
the  results  of  the  Postal  Service's 
procedures  that  estimate  the  amount  of 
costs  caused  by  each  subclass  of  mail, 
and  the  amount  of  revenue  that  each 
subclass  earned.  The  process  that 
produces  the  estimates  in  the  CRA  takes 
dollars  from  hundreds  of  subaccounts  in 
the  Postal  Service's  Books  of  Account 
and  assigns  them  to  one  of  hundreds  of 


"functional"  cost  components. 
(Functi  )nal  costs  are  viewed  as 
econon  ic  costs).  Costs  in  the  various 
functio]  lal  components  are  analyzed  to 
see  hov  they  vary  with  mail  volume. 
The  vol  ume  variable  part  is  then 
distribu  ted  to  subclasses  according  to 
piece  C(  lunts  or  other  "distribution 
keys"  t]  lat  imply  subclass  causation. 

The  Postal  Service's  estimates  of  the 
costs  ai  d  revenues  generated  by  each 
subclas ;  of  mail  are  derived  from  the 
intricat  s  rules  that  it  uses  to  convert  its 
account  ing  costs  to  functional  costs, 
apply  v  iriability  percentages  to 
functioi  lal  costs,  and  distribute  the 
variable  portion  to  subclasses.  When 
submitt  3d  in  rate  cases,  these  are  the 
baselin<  estimates  luiderlying  the  rate 
proposj  Is  made  by  the  Postal  Service. 
With  so  me  adjustments,  CRA  estimates 
also  pre  vide  the  basis  of  the  rate 
propose  Is  of  the  intervenorsj  and  the 
rate  reci  )mmendations  of  the 
Commii  sion. 

Wher  the  Postal  Service  files  an 
omnibu  >  rate  request,  it  includes 
spreads  leets  and  computer  programs 
that  coi  tain  the  CRA's  conversion, 
attribul  on,  and  distribution  rules.  This 
is  its  "c  jst  attribution  engine"  described 
earlier  i  a  this  order.  These  rules  and 
their  in  eractions  are  exceedingly 
comple;  c.  The  input  data,  and  Uie 
process  ng  programs  and  spreadsheets 
showin  ;  how  such  rules  are  applied  to 
the  datj ,  occupy  the  equivalent  of  tens 
of  thouj  ands  of  printed  pages. 
Documt  ntation  of  the  myriad 
component  parts  of  the  process  by 
which  the  CRA  is  produced  is 
fragmeijtary.  There  is  no  single, 
coherent  narrative  explanation  of  the 
processjto  which  an  outside  analyst 
could  turn  to  understand,  evaluate,  and 
offer  alternatives  to  the  Postal  Service's 
CRA.  A 1  outside  analyst  must  rely 
primari  y  on  a  detailed  study  of 
process  ng  program  code  and 
spreads  leet  algorithms  in  order  to 
discove  •  how  the  CRA  is  developed. 
The  am  lyst  must  make  test  runs 
replicat  ng  this  largely  automated 
process  to  confirm  that  his  or  her 
prelimi:  lary  understanding  of  it  is 
correct.  The  expertise  necessary  to 
evaluati  i  the  methods  by  which  the 
Postal  SJervice  produces  the  CRA,  or  to 
develop  alternatives  to  it,  must  be 
acctmiu  ated  over  many  years.  Despite 
attempt  >  over  the  more  than  30  years 

Commission  has  been 
process  ng  omnibus  rate  requests,  no 
outside  party  has  been  able  to  replicate 
CRA  upon  which  the  Postal 
bases  its  rate  requests,  or 
a  comprehensive  alternative  to 
it.  within  the  10-month  window  that  the 
Act  pro  ^ides  for  litigating  a  rate  case. 


the  full 
Service 
develop 


Under  these  ciromistances,  even  with 
the  voluminous  documentation 
provided  by  the  Postal  Service  diu-ing 
omnibus  rate  cases,  muck  of  the  process 
by  which  it  produces  its  CRA  has,  of 
necessity,  been  accepted  on  faith  by 
interveners  and  the  Commission. 

Since  the  methods  that  the  Postal 
Service  uses  to  produce  the  CRA 
continually  evolve  in  minor,  and 
sometimes  major,  ways,  the  CRA 
presents  a  "moving  target"  for  outside 
analysts.  Each  time  an  omnibus  rate 
request  is  filed,  those  on  the  outside  of 
the  CRA  development  process  (the 
Commission  and  affected  public) 
struggle  to  grasp  these  procedures  and 
track  their  evolution.  Even  though  this 
task  can  consume  a  majority  of  the  10- 
month  period  that  the  Act  allots  for 
processing  a  rate  case,  it  must  be 
completed  before  the  interveners  and 
the  Commission  can  effectively  evaluate 
or  respond  to  the  Postal  Service's  rate 
proposals. 

To  mitigate  this  problem,  the 
Commission  implemented  its  Periodic 
Reporting  Rule  in  1976.  At  that  time  it 
explained  the  purposes  of  the  rule  and 
the  policies  underlying  its  decision 
about  what  the  rule  should  contain  as 
follows: 

Currently,  a  majority  of  the  data  which  the 
Commission  receives  from  the  United  States 
Postal  Service  (Postal  Service)  is  obtained 
only  when  a  rate  request  is  pending  before 
the  Commission.  The  present  requirements  of 
rule  54  (39  CFR  3001.54)  and  the 
Commission's  regulations  relating  to 
interrogatory  procedures  and  the  discovery 
process  have  enabled  the  Commission  and 
the  participants  in  rate  proceedings  to  obtain 
much  of  the  data  required  to  evaluate  a     ^ 
request  for  increased  postage  rates  and  fees. 
However,  the  existing  method  of  obtaining 
data,  especially  as  regards  discovery  and  the 
interrogatory  process,  is  necessarily 
conducted  on  an  ad  hoc  basis  and  is  subject 
to  all  the  pressures  and  exigencies  of  a  rate 
case  environment.  If  the  Commission  is  to 
better  fulfill  its  statutory  responsibilities- 
particularly  with  respect  to  the  Postal 
Reorganization  Act's  directive  that  we 
expedite  our  proceedings  consistent  with 
procedural  fairness  to  the  parties  appearing 
in  them  (39  U.S.C.  3624(b)]— it  must  be 
continually  and  fully  familiar  with  these 
data.  To  do  this  the  Conmiission  believes  that 
it  must  improve  the  present  method  of 
obtaining  data  from  the  Service. 

At  the  present  time,  the  Commission  is 
aware  of  the  existence  of  a  number  of  reports 
routinely  compiled  by  the  Postal  Service.  The 
Postal  Service  also  compiles  manuals  and 
handbooks  which  are  necessary  to 
understanding,  and  analyzing  such  reports.  It 
would  appear  that  these  documents  would  be 
useful  for  the  purpose  of  evaluating  Postal 
Service  operations  which  are  the  subject  of 
cost  analyses  presented  in  proceedings  before 
the  Commission.  If  these  documents  were  to 
be  obtained  by  the  Commission  as  they  were 
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completed  (and  were  made  publicly  available 
at  the  Commission's  offices)  it  is  anticipated 
that  the  Commission  and  the  numerous 
interested  parties  appearing  in  our  formal 
proceedings  would  then  have  an  opportunity 
to  evaluate  the  data  contained  in  the 
documents  on  an  ongoing  basis  rather  than 
solely  during  a  rate  proceeding. 

In  addition  to  providing  the  Commission 
with  a  better  opportunity  for  keeping  abreast 
of  the  changing  factors  which  will  affect  the 
execution  of  its  regulatory  functions,  other 
benefits  are  likely  to  result  if  these  reports 
were  to  be  made  available  to  the 
Commission.  Since  these  data  are  necessary 
for  evaluating  a  rate  request,  their  early 
accessibility  may  aid  in  expediting  rate 
proceedings.  Relying  solely  on  interrogatories 
and  the  discovery  process  to  obtain 
information  consumes  time,  both  because 
data  must  initially  be  requested  of  the 
Service  and,  thereafter,  additional  time  is 
expended  while  the  Service  responds.  If  the 
data  which  are  the  subject  of  this  rulemaking 
were  on  file  with  the  Commission,  the  time 
needed  by  the  Commission  and  the  parties 
would  likely  be  reduced  because  of  the  ready 
availability  of  information. 

Notice  of  Proposed  Rulemaking 
issued  April  5, 1976,  in  Docket  No. 
RM76-5  at  2-4. 

If  the  data  currently  made  available  to  the 
Commission  and  interested  persons  were 
made  available  on  an  ongoing  basis,  rather 
than  solely  during  the  course  of  a  rate 
proceeding,  substantial  benefits  would  inure 
to  the  Commission  and  the  parties.  The 
proposed  rules  will  provide  current  data 
which  will  assist  the  Commission  in  keeping 
fully  apprized  of  developing  circumstances 
having  an  effect  on  its  regulatory  functions. 
Additionally,  continued  access  to  the  data 
will  assist  interested  members  of  the  public 
in  more  thoroughly  evaluating  a  filing  of  the 
Service  and  making  alternative  presentations 
within  the  time  constraints  imposed  by  the 
statutory  directive  that  Commission 
proceedings  be  conducted  with  the  "utmost 
expedition  consistent  with  procedural 
fairness  to  the  partfes."  (39  U.S.C.  §  36241. 
The  reports,  documents,  and  other  data 
sources  which  are  being  made  a  part  of  the 
Commission's  periodic  reporting  system  will 
•  aid  in  achieving  these  objectives. 

The  data  sources  which  the  Commission  is 
now  including  in  this  amendment  to  the 
rules  of  practice  have  been  evaluated  on  the 
basis  of  (1)  the  demonstrated  utifity  of  the 
data  source,  and  (2)  the  burden  imposed  on 
the  Service  in  filing  the  particular 
information.  Although  the  information 
sources  covered  by  our  new  rules  do  not 
include  all  the  reports  and  documents 
proposed  by  the  parties,  the  Commission  is 
not  foreclosing  the  possibility  of  the  later 
inclusion  of  some  or  all  of  these  items.  As 
additional  information  is  demonstrated  to  be 
useful,  the  underlying  sources  of  information 
will  be  included  in  the  data  reporting  system 
except  where  inclusion  would  impose  an 
undue  burden  on  the  Service.  So  Uiat 
interested  parties  may  have  the  opportunity 
to  analyze  and  experiment  with  additional 
information,  even  when  there  is  no  case  in 
progress,  the  Service  should  provide  access 


to  these  additional  information  sources.  The 
Commission  believes  that  where  the 
information  is  available,  its  use  on  an 
experimental  basis  will  be  very  helpful  in 
determining  its  utility.  (Footnote  omitted.] 

PRC  Order  No.  141  (October  21,  1976) 
at  3-4. 

The  initial  version  of  the  Periodic 
Reporting  Rule  emphasized  accounting 
and  other  types  of  financial  information 
that  were  likely  to  be  useful  in 
analyzing  the  behavior  of  the  Postal 
Service's  revenue  requirement  over 
time.  It  did  not  emphasize  information 
on  attributing  costs  to  mail  classes 
because  analysis  of  Postal  Service  costs 
was  still  in  its  infancy.  The  process  for 
attributing  accounting  costs  to  mail 
classes  did  not  approach  the  complexity 
of  the  current  CRA.  Cost  data  collection 
systems  and  models  of  postal  cost 
behavior  were  in  considerable  flux. 
Most  of  them  were  being  developed  on 
an  arcane  data  processing  platform  that 
made  it  technically  difficult  for  the 
Commission  and  the  affected  public  to 
decipher  and  analyze.  Primarily  because 
attribution  analysis  was  considered  to 
be  inadequate,  the  Postal  Service,  the 
Commission,  and  the  affected  public 
were  all  exploring  ways  to  improve 
attribution  methods.  Facilitating  such 
research  with  a  view  to  speeding  up  the 
resolution  of  cost  attribution  issues  in 
rate  cases  was  among  the  primary  goals 
of  the  Periodic  Reporting  Rule.  Id.  at  3- 
4,  15. 

In  contrast  to  its  current  attitude,  the 
Postal  Service's  response  was 
accommodating.  It  did  not  challenge  the 
legitimacy  of  providing  basic  financial 
data  and  documentation  to  facilitate 
independent  research  of  postal  cost 
behavior  between  rate  cases.  It  did  not 
assert  the  commercial  sensitivity  of  the 
cost  data  that  the  Commission  or  the 
interveners  proposed  to  include  in  the 
rule,  except  where  data  were  facility- 
specific  or  customer-specific.  (The 
Commission  readily  accommodated  this 
concern  in  its  initial  version  of  the  mle.) 

From  the  begiiming,  the 
Commission's  explicit  policy  has  been 
to  minimize  the  biurden  of  the  Periodic 
Reporting  Rule  on  the  Postal  Service  by 
limiting  it  to  information  that  the 
Commission  or  the  affected  public  was 
likely  to  use.  With  respect  to  cost 
information,  the  initial  version  of  the 
rule  asked  primarily  for  summary-level 
cost  reports  [the  precursors  of  the  Cost 
and  Revenue  Analysis  (CRA)  and  the 
Cost  Segments  and  Components  (CSC) 
reports)  ^  since  the  technical  obstacles 
referred  to  above  made  it  difficult  for 
the  Commission  or  the  public  to  use  the 


>  See  PRC  Order  No.  141  (October  21. 1976)  at  6- 


input  data  and  documentation 
underlying  the  Postal  Service's  standard 
cost  attribution  reports. 

By  the  mid-19808,  some  Postal 
Service  cost  data  collection  systems  had 
matured,  and  cost  attribution  analysis 
had  grown  more  complex,  notably  in  the 
method  by  which  attributable  costs  were 
distributed  to  mail  classes  in  the  mail 
processing  and  transportation  areas. 
Adjusting  to  these  developments,  the 
Conunission  updated  its  Periodic 
Reporting  Rule  to  require  supporting 
documentation  of  these  methods  (the 
LIOCATT  in  mail  processing  and 
workpapers  31  and  57  in 
transportation).  See  PRC  Order  No.  697 
(June  27, 1986)  at  7.  The  rule  did  not 
seek  input  data  in  these  costing  areas 
because  technical  problems  still 
prevented  the  Commission  from  using 
input  data  in  the  form  in  which  it  was 
reported.  In  other  major  cost  centers, 
such  as  carrier  street  time  costs,  ongoing 
data  collection  systems  had  not  yet 
stabilized.  Attribution  of  these  costs 
depended  primarily  on  ad  hoc  studies 
that  had  already  been  publicly 
documented  in  the  course  of  rate 
hearings,  rather  than  on  the  analysis  of 
regularly-collected  data.  Because, 
regularly-collected  data  on  carrier  street 
time  cost  played  a  lesser  role  in 
modeling  carrier  costs,  the  rule  did  not 
require  that  carrier  cost  data  be 
periodically  reported. 

The  Periodic  Reporting  Rule  has  not 
been  modified  in.  17  years.  Over  that 
time,  the  Postal  Service's  financial 
reporting  systems  have  undergone  major 
changes.  Updating  of  the  Periodic 
Reporting  Rule  to  reflect  those  changes 
is  long  overdue.  The  sophistication  of 
cost  attribution  methods  has  grown 
dramatically  since  the  rule  was  last 
modified.  The  Postal  Service  has 
introduced  elaborate  cost  variability 
models  in  the  mail  processing, 
transportation,  and  carrier  cost  areas. 
Also  in  each  area,  it  has  developed  new, 
more  complex  methods  of  distributing 
attributable  costs  to  subclasses.  The 
ongoing  data  collection  systems  that  the 
Postal  Service  used  to  develop  these 
new  attribution  models  ^md  distribution 
methods  were  not  used  for  these 
purposes,  or  did  not  exist,  when  the  rule 
was  last  updated.  These  include 
"MODS"  in  the  area  of  mail  processing 
costs.  "TRACS"  in  the  area  of 
transportation  costs,  and  "CCCS"  and 
"RCCS"  in  the  area  of  delivery  carrier 
costs.  As  the  complexity  of  the  Postal 
Service's  cost  attribution  methods  has 
grown,  the  need  to  docimient  them  in 
order  to  competently  interpret  them  has 
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grown.  ^  Because  these  new  models  and 
methods  use  new  data  collection 
systems,  the  rule  must  be  updated  to 
include  the  new  data  systems  if  the 
Conrniission  and  the  affected  public  are 
to  understand  how  they  are  used  to 
produce  the  CRA. 

A  primary  reason  that  the 
Commission  was  slow  to  update  its 
Periodic  Reporting  Rule  to  include  this 
new  cost  data  was  that  the  capability  to 
use  this  information  only  became 
available  gradually.  For  much  of  this 
time,  the  Commission  wrestled  with 
Postal  Service  datasets  and  programs 
developed  on  a  mainfranle  COBOL 
platform.  Despite  hiring  a  series  of 
service  bureaus  and  consultants  who 
specialized  in  this  data  processing 
platform,  the  Commission  and 
participants  in  rate  hearings  were 
generally  not  successful  in  reading, 
understanding,  and  using  the  datasets 
and  programs  that  the  Postal  Service 
developed  on  this  platform.  It  was  not 
until  the  mid-1990s,  when  the  Postal 
Service  began  providing  some  of  this 
information  in  the  mainframe  SAS 
language,  that  the  Commission's  staff 
and  some  hearing  participants  were  able 
to-  convert-such  information  to  PC- 
compatible  versions  that  they  could 
read,  understand,  and  use. 

Although  the  Commission,  by  the 
mid-1990s,  was  beginning  to  acquire  the 
technical  capacity  to  use  the  data  and 
programs  that  underlie  the  Postal 
Service's  periodic  cost  reports,  it  did  not 
update  the  Periodic  Reporting  Rule  to 
reflect  its  technical  progress.  This  is 
because  the  Postal  Service  had  been 
providing  the  information  needed  on  an 
annual  basis  anyway,  apart  from  the 
rule.  It  provided  the  basic  data  and 
dociuinentation  underlying  the  CRA 
each  year  from  FY  1995  tlu-ough  FY 
2000.  Sometimes  it  provided  this 
information  in  support  of  a  rate  or 
classification  request.  Other  times  it 
provided  it  voluntarily,  simply  to  be 
helpful.^ 

Since  the  most  recent  omnibus  rate 
case  was  settled,  however,  the  prospect 
for  continuing  to  get  an  adequately 
dociimented  CRA  each  year  has 
dimmed.  Passage  df  Pub.  L.  108-18, 
which  dramatically  reduces  the  Postal 
Service's  contribution  to  the  Civil 


Service 
Service 


Retirement  Fund,  led  to  a  Postal 
promise  not  to  increase  rates 


••  In  1997,  the  Postal  Service  discarded  the 
UOCATT-based  method  of  distributing  mail 
processing  costs  in  favor  of  the  much  more  complex 
MODS-based  method.  In  its  recent  submissions 
under  the  Periodic  Reporting  Rule  it  provides  much 
less  documentation  of  its  new,  complex  method 
than  it  had  been  providing  for  the  older,  simpler 
method. 

■^  For  example,  in  1998,  the  Postal  Service 
-voluntarily  provided  a  fully  documented  CRA 
reflecting  Commission-approved  attribution 
methods  for  FY  1997. 


until  21  06.  Consequently,  the  Postal 
Service  is  unlikely  to  file  a  documented 
version  of  the  CRA  in  support  of  an 
omnibi  s  rate  request  for  four  years — 
from  FY  2001  through  FY  2004.  The 
Postal  1  lervice  is  signaling  that  it  will 
not  vol  intarily  submit  such  information 
in  the  1  iture.  Unless  the  Periodic 
Reporting  Rule  is  updated  to  seek  a 
moderate  level  of  documentation  of  the 
Postal  J  ervice's  CRA  each  year,  the 
outside  world  will  not  be  able  to 
compel  sntly  interpret  the  CRA  for  up  to 
four  ye  irs.  The  Commission  and  the 
interve  lors  do  not  believe  that  the 
regulat  iry  scheme  established  by  the 
Postal  I  :eorganization  Act  can  function 
as  Conj  ress  intended  if  they  are  to  be 
kept  in  the  dark  for  up  to  four  years.  By 
updatii  g  its  Periodic  Reporting  Rule, 
the  Cor  imission  will  eliminate  long 
blackoi  t  periods  of  this  kind. 

B.  The  ^ostal  Service's  Scope  and 
Burden  Objections 

The  ]  receding  discussion  of  the- 
hjstory  of  the  Periodic  Reporting  Rule 
and  the  considerations  that  shaped  the 
update  to  the  rule  respond  to  the  Postal 
Service  s  speculations  that  the  update 
was  pr{  mpted  by  an  array  of  improper 
motivei .  As  the  preceding  discussion 
makes  ( ;lear,  the  Commission's  objective 
in  adop  ling  the  rule  has  remained  the 
same  o'  er  the  27-year  life  of  the  rule — 
to  help  the  Commission  perform  its 
statuto]  y  functions  more  quickly  and 
efficien  tly. 

To  d(  I  tbat,  the  rule  directs  the  Postal 
Service  to  provide  current-year  financial 
reports  summarizing  the  Postal  Service's 
financi  il  results,  with  enough  mid-level 
documi  intation  to  allow  the  Commission 
and  the  affected  public  to  competently 
interpn  it  them.  The  rule  also  directs  the 
Postal  J  lervice  to  provide  intermediate- 
level  dj  tasets  that  will  allow  outside 
analysl ;  of  postal  cost  and  volume 
behavi<  r  to  continue  between  omnibus 
rate  cas  es.  While  the  information  sought 
is  not  c  ise-specific,  it  facilitates  the 
process  ing  of  future  rate  and 
classifii  ;ation  cases  by  providing 
essentii  .1  technical  background  for 
evaluat  ng  the  kind  of  issues  that 
typical  y  arise  in  such  cases. 

The  i  aformation  provided  under  the 
rule  ma  kes  the  Commission  and  the 
interesi  ed  public  better  prepared  to 
procesj  rate  and  classification  cases.  As 
explaiiied  above,  the  rule  needs  to  be 
update^  because  the  Postal  Service  has 
made  lAajor  changes  to  the  way  it 
estimates  its  costs  and  revenues  over  the 
past  IT^years,  and  the  Commission  and 
the  puplic  have  developed  the  technical 
capability  to  interpret  and  use  the 


information  supplied.  The  rule  strikes  a 
reasonable  balance  between  these 
benefits  and  the  added  burden  on  the 
Postal  Service  of  providing  this 
additional  information.  As  in  the  past, 
the  Commission  is  willing  to  make 
appropriate  arrangements  to  protect 
information  that  die  Postal  Service 
believes  to  be  commercially  sensitive. 

The  Postal  Service  expresses  concern 
that  the  Commission  has  ulterior 
motives  for  seeking  to  update  the  rule. 
These  include  a  desire  to  change  its 
institutional  relationship  with  the  Postal 
Service,  to  arrogate  to  itself  auditing, 
supervisory,  and  managing  functions 
reserved  to  others  under  the  Postal 
Reorganization  Act,  and  to  hijack  the    - 
legislative  reform  process.  Substantive 
Comments  at  2-3.  This  questioning  of 
the  Commission's  motives  proceeds 
from  the  premise  that  the  amount  of 
data  that  the  updated  rule  would  require 
the  Postal  Service  to  provide  is  far  out 
of  proportion  to  its  needs.  This  premise 
reflects  two  beliefs — that  the  updated 
rule  requires  documentation  of  the  CRA 
equivalent  to  that  required  in  an 
omnibus  rate  case,  and  that  the 
Commission  has  no  need  for  financial 
information  unless  it  is  actively 
processing  an  omnibus  rate  request. 

Scope  Arguments  Based  on  the  Wording 
of  the  Rule 

When  the  Postal  Service  asserts  that 
the  updated  rule  requires  CRA 
documentation  on  the  same  scale  and 
scope  as  it  provides  in  an  omnibus  rate 
case  it  grossly  mischaracterizes  the 
requirements  of  the  rule".  It  finds 
support  for  its  assertion  in  the  "very 
broad"  wording  of  the  rule,  quoting  the 
preamble  to  proposed  rule  102(a)(1): 

All  input  data,  all  processing  programs  that 
have  changed  since  the  mo'st  recently 
completed  general  rate  proceeding,  and  all 
computer  programs  used  to  attribute  mail 
processing  costs  to  subclasses,  if  they  are 
used  to  produce  the  Cost  and  Revenue 
Analysis  Report  (CRA). 

Without  analyzing  this  language,  it  asserts 
that  the  proposed  rule  could 

potentially  call  for  production  of  virtually  all 
information  used  in  the  production  of  the 
CRA  report,  from  secondary,  tertiary,  and 
lower  inputs  to  the  CRA  model  and  its  inputs 
to  raw  data  collected  by  the  Postal  Service's 
data  collection  systems. 

Substantive  Comments  at  3. 

It  should  be  made  clear  at  the  outset 
that  the  CRA  deals  with  only  half  of  the 
costing  issues  that  are  addressed  in 
detail  in  an  omnibus  rate  case.  The  CRA 
summarizes  the  Postal  Service's 
estimates  of  attributable  costs  by  cost 
segment  and  by  subclass.  Equally 
important  to  recommending  a 
comprehensive  set  of  rates,  and  equally 
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detailed,  are  the  Postal  Service's  cost 
avoidance  estimates  upon  which 
hundreds  of  worksharing  discounts  are 
based.  The  Commission's  Periodic 
Reporting  Rule  does  not  require  any 
reports  or  documentation  that  relate  to 
this  half  of  the  Postal  Service's  cost 
presentation  in  an  omnibus  rate  case. 

Focusing  on  the  various  levels  of 
inputs  into  the  CRA  model,  as  the  Postal 
Service  has  done,  helps  demonstrate 
how  it  has  exaggerated  the  scope  of  the 
proposed  rule  compared  to  the  costing 
documentation  provided  in  omnibus 
rate  cases.  To  organize  the  discussion, 
the  Commission  will  characterize  the 
Postal  Service's  CRA  documentation  as 
consisting  of  the  following  six  layers,  or 
levels: 

Level  One — the  programs  that  derive 
distribution  keys  for  indirectly 
attributable  costs  and  distributes  them 
to  subclasses 

Level  Two — the  spreadsheets  that 
calculate  directly  attributable  costs  and 
distributes  them  to  subclasses 

Level  Three — cost  attribution  models 

Level  Four — input  datasets 

Level  Five — data  assembling,  editing, 
and  structuring  techniques 

Level  Six — raw  data 

Omnibus  rate  cases  involve  formal 
hearings  governed  by  the  rules  of 
evidence.  Under  those  rules,  the  Postal 
Service  is  required  to  "lay  a  foundation" 
for  the  results  of  statistical  or  scientific 
studies  that  it  wants  to  use  to  support 
its  proposed  rates.  To  lay  the  required 
foundation,  it  must  start  with  the  raw 
data  it  used  and  describe  how  that 
information  was  collected,  edited,  and 
structured  before  an  estimating 
technique  was  applied  to  it. 

For  sake  of  discussion,  the 
Commission  will  label  raw  data  as  Level 
Six  documentation  and  the  various 
manipulations  that  convert  raw  data 
into  input  data  as  Level  Five 
documentation.  The  Commission  will 
label  "input  data"  as  Level  Four 
documentation.  Input  data  are  generally 
understood  to  mean  data  to  which  an 
estimating  technique  or  model  has  been 
applied,  which  is  its  intended  definition 
in  the  Periodic  Reporting  Rule.  By 
specifying  "input  data,"  the  rule 
eliminates  foundational  information  of 
the  kind  described  above  (Level  Six  and 
Level  Five  documentation)  from  its 
scope.  The  final  rule  is  further  narrowed 
to  input  data  that  have  changed  since 
the  most  recent  omnibus  rate  case  was 
completed.  This  eliminates  input  data 
collected  as  part  of  special  studies  that 
have  already  been  reviewed  in  an 
onmibus  rate  case. 

Because  Level  Five  and  Level  Six 
documentation  are  not  required  by  the 
rule,  it  is  substantially  narrower  in 


scope  than  full  rate  case  CRA 
documentation.  Level  Five  and  Six 
documentation  can  make  up  a  large  part 
of  the  burden  of  documenting  the  CRA 
in  an  omnibus  case.'' 

In  the  development  of  the  CRA,  input 
data  are  fed  into  spreadsheet,  statistical, 
or  econometric  models  of  postal  cost 
behavior  to  identify  costs  that  are 
caused  by  peirticular  classes  of  mail.  The 
models  themselves,  including  the 
theories  upon  which  they  are  based,  the 
definitions  of  the  variables,  the 
equations  or  other  analytical  techniques 
used,  and  the  results,  may  be  labeled 
Level  Three  documentation  for  purposes 
of  this  discussion.  Typically,  these 
models  attempt  to  find  the  degree  to 
which  particular  segment  or  component 
costs  vary  with  volume,  estimating  a 
voluma  variability  percentage  or 
"factor"  for  those  costs.  Variable  costs 
are  distributed  to  subclasses  of  mail  in 
proportion  to  their  relative  piece 
volume,  cubic  volume,  or  other  cost- 
driving  characteristic.  The  Postal 
Service  calls  the  relative  subclass  shares 
of  a  given  cost  characteristic  a 
"distribution  key."  Level  Three 
documentation  sometimes  shows  how 
distribution  keys  were  applied  to 
volume  variable  costs  to  distribute  them 
to  subclasses.  The  updated  rule  requires 
the  Postal  Service  to  provide  only  a 
small  subset  of  the  Level  Three 
documentation  that  it  would  provide  in 
an  omnibus  rate  case,  i.e.,  the  processing 
programs  that  have  changed  since  the 
last  general  rate  case. 

In  an  omnibus  rate  case.  Level  Three 
documentation  is  by  far  the  most 
burdensome  and  time-consuming  kind 
to  produce.  It  usually  requires  a 
narrative  explanation  and  defense  of  the 
theor}',  the  variables,  the  equation 
specification,  the  research  of  alternative 
estimation  procedures  and  the  reasons 
for  rejecting  them,  and  the  validity  of 
the  results.  The  fact  that  the  Periodic 
Reporting  Rule  requires  only  input  data 
and  processing  programs  means  that  it 
altogether  avoids  the  need  to  justify  and 
defend  any  aspect  of  the  CRA 
development  process.  Furthermore, 
because  the  final  rule  applies  only  to 
processing  programs  that  have  chemged 
since  the  most  recently  completed 
general  rate  case,  most  Level  Three 
documentation  is  eliminated  from  the 
scope  of  the  rule.  This  is  because  most 
attribution  models  and  distribution 
techniques  do  not  change  from  one  rate 


case  to  the  next.  These  two 
considerations  are  the  most  important 
reasons  that,  with  respect  to 
documenting  the  CRA,  the  burden  of 
complying  with  the  nde  is  a  small 
fraction  of  the  burden  that  the  Postal 
Servrce  bears  in  an  omnibus  rate  case.'" 

Level  Two  documentation  consists  of 
a  workbook  called  "I-Forms"  and  Excel 
spreadsheets  called  the  "B  workpapers." 
In  Level  Three  documentation, 
component  costs  are  modeled  to  see 
what  portion  varies  directly  with 
volume,"  The  Postal  Service  typically 
collects  these  variability  factors  in  a 
workbook  known  as  "I-Forms."  Expel 
spreadsheets  known  as  the  "B 
workpapers"  take  variability  factors 
from  the  "I-Forms"  and  apply  them,  in 
proper  sequence,  to  the  accrued  costs  of 
the  appropriate  components  to  obtain 
attributable  costs  for  those  components. 
Typically,  the  B  workpapers  also 
distribute  a  component's  attributable 
costs  to  subclasses  of  mail,  according  to 
subclass  shares  of  piece  volume  or  some 
other  cost-causing  factor. 

The  development  steps  documented 
in  Level  Two  are  key  steps  in  producing 
-the  CRA.  The  rules  that  Uie  B  workpaper 
spreadsheets  apply  summarize  the 
Postal  Service's  cost  attribution 
methods,  and  provide  insight  into  the 
causes  of  trends  in  postal  cost  behavior. 
These  rules  are  exceedingly  intricate, 
and  are  continuing  to  evolve.  This 
makes  it  difficult  for  an  outside  analyst 
to  remain  expert  on  this  phase  of  the 
production  of  the  CRA  without  current 
Level  Two  documentation.  The  Postal 
Service  prepares  Level  Two  CRA 
documentation  each  year  when  it 
produces  the  CRA-USPS  Version.  It 


Tor  example,  the  Postal  Sen'ice  spent  a  major 
portion  of  the  most  recent  fully-litigated  omnibus 
rate  case  (Docket  No.  R2000-1)  producing  and 
defending  Level  Five  and  Level  Six  documentation 
for  the  Engineered  Standards  data  on  which  the 
Postal  Service  based  its  attribution  of  carrier  street 
time  labor  costs. 


'Historically,  the  Postal  Ser\'ice  has  rarely 
incorporated  major  new  attribution  models  or 
distribution  techniques  into  its  interim-year  CRAs. 
because  the>'  have  not  been  scrutinized  in  an 
omnibus  rate  case  In  its  R'  2002  CRA.  the  Postal 
Service  apparently  has  departed  from  this 
traditional  practice  by  incorporating  major  new 
attribution  models  in  the  areas  of  carrier  street  time 
labor  and  in  facilities  costs  in  the  FY  2002  CRA 
before  they  have  been  presented  in  an  omnibus  rate 
case.  This  coincides  with  significant  shifts  in 
subclass  attributable  cost  shares  of  the  effected  cost 
components.  There  is  no  way  for  the  outside  world 
to  interpret  these  shifts,  however,  because  the 
undocumented  F>'  2002  CRA  provides  no  way  of 
distinguishing  between  shifts  in  attributable  costs, 
and  shifts  in  the  techniques  that  the  Postal  Ser\ice 
uses  to  measure  attributable  costs.  If  Iht?  outside 
world  had  the  ability  to  replicate  the  Postal 
Service's  cost  attribution  model,  it  could  run  the 
model  with  FY  2002  data  using  the  established 
method,  and  again  using  the  new  method.  This 
would  provide  a  reasonable  basis  for  separating 
changes  in  underlying  economic  activity  from 
changes  in  the  methods  by  which  thev  are 
measured. 

"  Sometimes  this  is  a  two-step  process  where 
component  costs  are  modeled  to  see  what  portion 
varies  with  an  intermediate  cost  driver,  then  that 
portion  is  modeled  to  see  how  much  of  it  varies 
with  volume. 
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prepares  the  same  Level  Two 
documentation  when  it  produces  the 
CRA-PRC  Version  as  part  of  its 
obligation  to  facilitate  production  of  the 
international  mail  study.  Because  it 
prepares  Level  Two  documentation  for 
both  versions  anyway,  and  preparing  it 
can  be  done.automatically  with  little 
effort,  providing  Level  Two 
documentation  for  the  Periodic 
Reporting  Rule  should  not  impose  an 
additional  burden  on  the  Postal  Service 
of  any  significance.  For  these  reasons, 
the  Periodic  Reporting  Rule  requires  the 
Postal  Service  to  provide  essentially  the 
same  Level  Two  documentation  of  the 
CRA  each  year  that  it  provides  in  an 
omnibus  rate  case.  See  Rulel02(a)(l)(i). 

Level  Two  documentation  shows 
primarily  how  the  Postal  Service 
estimates  subclass  shares_of  costs  that 
vary  directly  with  volume.  These 
estimates  become  direct  inputs  (what 
the  Postal  Service  calls  the  !'Manual 
Inputs")  into  the  "CRA  model."  The 
CRA  model  is  a  mainframe  COBOL 
program  that  distributes  indirectly 
attributable  costs  to  subclasses  in  the 
same  proportions  as  the  Manual  Inputs 
to  which  they  relate.-'  The  Level  One 
CRA  documentation  shows  how  the 
CRA  model  does  this. 

The  subclass  shares  of  directly 
attributable  costs  embodied  in  the 
Manual  Inputs  are  fed  into  the  CRA 
model  to  estimate  total  attributable  costs, 
and  cost  coverages  by  subclass.  If 
outside  analysts  do  not  have  access  to 
the  B  workpapers  that  show  how  the 
Manual  Inputs  were  calculated,  they  are 
unable  to  interpret  or  analyze  the  Postal 
Service's  estimates  of  subclass 
attributable  costs  and  cost  coverages. 
They  must  simply  take  these  summarj' 
estimates  "on  faith." 

In  the  Level  Qjie  CRA  documentation, 
the  Manual  Inputs  perform  roughly  the 
same  function  that  the  "I-Forms" 
perform  in  Level  Two.  In  Level  One 
CRA  documentation,  "control  strings" 
perform  roughly  the  same  function  that 
the  spreadsheets  perform  in  Level  Two. 
The  control  strings  apply  intricate 
relationship  rules  to  the  Manual  Inputs 
to  construct  hundreds  of  distinct  keys 
for  distributing  indirectly  attributable 
costs  to  subclasses.  The  CRA  model 
then  aggregates  these  subclass  shares  of 
,  directly  attributable,  and  indirectly 
attributable  costs. 


■'This  may  be  described  as  "piggybacking"  the 
indirect  costs  on  the  direct  costs.  For  example,  the 
CRA  model  spreads  the  costs  of  supervising  city 
carriers  to  subclasses  in  the  same  proportion  as  the 
B  workpapers  distribute  the  cost  of  city  carrier 
direct  labor  to  subclasses.  It  does  this  separately  for 
each  of  the  numerous  in-office  and  street  time 
components  of  city  carrier  direct  labor  costs. 


With  respect  to  space-related  costs, 
such  as  rent,  fuel,  and  utilities,  the  CRA 
model  ^oes  more  comprehensive 
calculations,  calculating  subclass  shares 
of  direc  lly  attributable,  as  well  as 
indirec  ly  attributable  costs.  Directly 
attribut  ible  space-related  costs  are  not 
calcula  ed  in  the  B  workpaper 
spread!  iieets.  There  are  distinct 
variabi!  ity  factors  for  many  finely 
disaggr  tgated  activities  that  drive  space 
costs,  a  id  there  are  many  keys 
constru  cted  from  other  keys  that  are 
used  to  distribute  these  costs.  Because 
of  this  (  omplexity,  the  Postal  Service 
has  use  d  computer  programs,  rather 
than  sp  readsheets,  to  perform  these 
calcula  ions. 

Like  he  B  workpaper  spreadsheets  in 
Level  T  wo.  the  CRA  model  is  essential 
to  und€  rstanding  how  the  Postal  Service 
arrived  at  its  estimated  subclass  shares 
of  attril  utable  costs.  Because  of  the 
numen  us  links  and  interrelationships 
embodi  ed  in  its  control  strings,  the  CRA 
model  1  leeds  to  be  provided  as  an 
integral  ed  whole.  Like  the  B  workpaper 
spreads  heets,  the  intricate  rules  that  the 
CRA  m  )del  applies  are  continually 
being  r  fined.  These  rules  are 
exceed  ngly  intricate,  and  evolve 
contini  ally  in  minor,  and  sometimes 
major  \  'ays.  For  example,  in  its 
comme  its,  the  Postal  Service 
annour  ced  that  it  has  incorporated  the 
results  jf  a  special  facilities  cost  study 
into  th<  FY  2002  CRA  that  would  take 
it  a  yea  ■  to  document.  Substantive 
Comm«  nts  at  22.  For  an  outside  analyst 
to  rema  in  expert  on  the  CRA  model, 
current  year  Level  One  (and  Level  Two) 
documi  tntation  of  the  model  must  be 
provid<  d. 

Each  year,  the  Postal  Ser\'ice  produces 
Level  C  ne  documentation  (the  Manual 
Inputs  ind  the  Control  Strings)  for  its 
own  pi  rposes  when  it  produces  the 
CRA-L  SPS  Version.  Each  year,  it^ 
produc  ;s  Level  One  documentation  for 
the  CRj  ^-PRC  Version  as  part  of  its 
obligati  on  to  facilitate  the  international 
mail  sti  idy.  The  CRA  model  is  almost 
entirel;  automated.  Because  it  prepares 
Level  C  ne  documentation  for  both 
version  s  anyway,  and  preparing  it  can 
be  don  i  automatically  with  little  effort, 
provid:  ng  Level  One  documentation  for 
the  Per  odic  Reporting  Rule  should  not 
impose  an  additional  burden  on  the 
Postal  Service  of  any  significance.  For 
these  reasons,  the  rule  requires  the 
Postal  I  lervice  to  provide  Level  One 
CRA  d(  cumentation  each  year  that  is 
compai  able  to  that  provided  for  the  base 
year  in  an  omnibus  rate  case. 

Of  th  B  six  levels  of  CRA 
docum  mtation  that  the  Postal  Service 
providf  s  in  an  omnibus  rate  case,  the 
Periodic  Reporting  Rule  will,  in  a 


typical  year,  require  Level  One,  Level 
Two,  and  Level  Four  documentation,     ' 
almost  exclusively.  Level  One  and  Level 
Two  documentation  is  not  burdensome 
for  the  Postal  Service  to  provide,  since 
its  production  is  almost  entirely 
automated,  and  the  Postal  Service 
produces  it  each  year  anyway,  for 
reasons  apart  from  the  rule.  The  burden 
of  providing  Level  Four  documentation 
should  be  minor,  too.  The  input 
databases  have  already  been  produced, 
since  they  are  an  indispensable  step  in 
producing  the  CRA,  and  their 
production  is  automated.  In  providing 
some  Level  Four  data,  the  Postal  Service 
faces  the  extra  task  of  masking  the 
identifying  label  for  data  that  are  facility 
specific  or  customer  specific.  This, 
however,  should  not  be  significant, 
since  it,  too,  is  easily  automated. 

The  only  significant  burden  of 
complying  with  the  rule  that  the  Postal 
Service  would  not  otherwise  bear  is  that 
involved  in  providing  Level  Three 
documentation  (the  processing 
programs  used  in  its  component  cost 
variability  models).  But  it  only  needs  to 
provide  a  minority  of  those  programs 
used  to  produce  the  CRA  (those  that 
have  changed  since  the  last  rate  case), 
and  it  need  not  provide  narrative 
explanations  or  justifications.  The 
Postal  Service  thereby  avoids  most  of 
the  burden  that  it  would  encounter 
providing  Level  Three  documentation  in 
an  omnibus  rate  case. 

For  all  of  the  above  reasons,  the  Postal 
Service  grossly  mischaracterizes  the 
Periodic  Reporting  Rule  when  it  asserts 
that  it  will  require  CRA  documentation 
on  the  "scale  and  scope"  of  an  omnibus 
rate  case.  Id.  at  4. 

Scope  Arguments  Based  on  the  List  in 
the  NPR 

As  noted  earlier,  the  Postal  Service's 
principal  support  for  this  gross 
mischaracterization  is  an  entirely  non- 
analjiical  reference  to  the  "very  broad" 
language  of  the  rule.  It  also  cites  a  list 
of  information  at  page  5  of  the  NPR, 
apparently  to  prove  that  the  rule  would 
require  CRA  documentation  equal  to 
that  submitted  in  an  omnibus  rate  case. 
Ibid.  Here,  too,  it  offers  no  analysis  that 
explains  how  the  contents  of  the  list 
might  support  this  assertion. 

The  11  items  on  the  list  do  not 
support  the  Postal  Service's  assertions 
that  the  requirements  of  the  rule  are 
open  ended  and  comparable  to  an 
omnibus  rate  case  in  scope  and  scale. 
The  list  illustrates  the  Level  One 
documentation  required  by  the 
proposed  rule  (the  "CRA  Model"  itself) 
with  item  2.  It  illustrates  the  Level  Two 
documentation  required  by  the 
proposed  rule  (B  workpaper 
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spreadsheets  and  their  equivalent)  with 
items  1,  5, 10  and  11.  It  illustrates  the 
Level  Four  documentation  required  by 
the  proposed  rule  (input  datasets)  with 
items  3,  6  and  9.  As  noted  above,  the 
Postal  Service  would  have  to  produce 
all  of  these  items  anyway  for  reasons 
apart  from  the  rule,  and  their 
production  is  almost  entirely 
automated,  and  therefore  not  a 
significant  burden  to  provide. 

The  Level  Three  documentation 
required  by  the  rule  (analytical  studies 
supporting  variability  estimates  or 
distribution  techniques)  potentially 
would  require  some  significant 
additional  burden  in  the  rare  case  that 
a  special  study  was  used  to  produce  the 
CRA  before  being  vetted  in  an  omnibus 
rate  case.  Even  then,  the  documentation 
would  be  much  less  burdensome  to 
provide  than  the  documentation 
required  in  an  omnibus  rate  case 
because  the  Postal  Service  need  not 
include  a  narrative  explanation  and 
defense  of  the  study,  such  as  that  which 
it  would  submit  as  sponsoring 
testimony  in  an  omnibus  rate  case.  The 
final  version  of  the  rule  gives  the  Postal 
Service  additional  flexibility  that  it 
would  not  have  in  the  context  of  an 
omnibus  rate  case.  The  Postal  Service 
may  provide  an  abbreviated  written  or 
oral  description  of  the  study,  which 
should  include  a  description  of  the 
theory,  the  data,  and  estimation 
technique  used.  It  may  then  ask  for  a 
waiver  of  the  requirement  that  it 
provide  the  underlying  dataset  and 
-  processing  programs.  If  the  description 
is  sufficient  to  allow  others  to  evaluate 
the  resulting  estimate  at  a  general  level, 
the  Commission  could  grant  a  waiver.  If 
the  Postal  Service  concludes  that  an 
abbreviated  narrative  description  would 
be  burdensome  to  provide,  it  may 
provide  the  input  data  and  the 
processing  programs,  and  let  them  speak 
for  themselves.  In  its  length  and  its 
scope,  the  narrative  presentation  might 
resemble  the  kind  of  informal  technical 
conference  that  is  occasionally  used  in 
a  rate  case  to  acquaint  litigants  with  the 
basic  outlines  of  a  complex  new  study. 
It  would  not,  however,  involve 
testimony,  discovery,  or  cross- 
ftxamination,  which  are  the  significant 
burdens  associated  with  litigating  a  rate 
case.  It  should  be  borne  in  mind  that  the 
additional  burden  of  docmnenting  a 
special  study  this  way  for  the  Periodic 
Reporting  Rule  would  be  zero,  since  the 
study  would  eventually  have  to  be  fully 
explained  in  an  omnibus  rate  case. 

Three  items  on  the  list  on  page  5  of 
the  NPR  (items  4,  7  and  8)  illustrate  the 
kind  of  Level  Three  CRA  documentation 
that  the  proposed  rule  would  require. 
These  are  special  studies  whose  theory, 


variable  definitions,  jmd  estimating 
techniques  haven't  changed  from  the 
most  recent  general  rate  case,  but  the 
acciuacy  of  their  results  requires  the  use 
of  updated  input  from  routine  data 
collection  systems. '"  Therefore,  the 
Commission  needs  documentation 
related  to  these  special  studies  that 
allows  it  to  determine  whether  current 
data  have,  in  fact,  been  used  to  produce 
the  current-year  CRA.  This  need  relates 
primarily  to  the  CRA-PRC  Version, 
since  the  Postal  Service  does  not  audit 
that  version  as  carefully  as  it  audits  the 
CRA-USPS  Version.  The  Service's 
outside  auditors  do  not  review  this 
document. 

Item  7  on  the  list  indicates  that  imder 
current  circumstances,  where  Docket 
No.  R2000-1  serves  as  the  most  recent 
fully-litigated  rate  case,  the  proposed 
rule  would  extend  to  the  spreadsheets 
and  programs  used  to  estimate  load-time 
variabilities  in  the  CRA.  To  get  accurate 
estimates  of  variable  load-time  costs,  it 
is  necessary  to  calibrate  the  Load  Time 
Variability  model  with  current-year  data 
from  the  City  Carrier  Cost  System 
(CCCS).  The  Postal  Service  piu"ported  to 
estimate  variable  load  time  costs 
according  to  Commission-approved 
methods  in  the  FY  2001  International 
CRA-PRC  Version,  which  it  provided  to 
help  the  Commission  produce  its  FY 
2001  international  mail  report.  (In  such 
reports,  the  Commission  must 
determine  if  the  Postal  Service's 
attributable  cost  estimates  for 
international  mail  categories  accurately 
reflect  Commission-approved  methods.) 
Because  the  Commission  could  not 
replicate  the  estimates  using  the 
methods  approved  in  the  last  full  rate 
case,  it  asked  for  the  processing 
programs  to  see  if  it  could  determine 
why.  The  Postal  Service  provided  new 
spreadsheets  in  place  of  the  SAS 
programs  it  had  been  using  in  prior  rate 
proceedings. 

The  Commission  could  not  decipher 
the  undocumented  spreadsheets. 
Because  the  Commission  did  not  have 
access  to  current-year  CCCS  data,  it 
could  not  run  the  established  prpgrams 
to  diagnose  the  problem  itself. ' ' 
Consequently,  the  Commission  could 
not  determine  whether  the  Postal 


'"The  Van-Ty-Smith  SAS  programs  that  construct 
mail  processing  labor  cost  distribution  keys  from 
current-year  ICX^S  tally  data,  stop  coverage  in  the 
CAT/FAT  study  of  coverage  variability,  and  pieces- 
per-delivery  in  the  Load  Time  Variability  study  are 
examples  of  studies  whose  accuracy  depends  upon 
using  updated  input  data. 

' '  One  way  to  diagnose  a  failure  to  update  a 
special  study  is  to  compare  the  Postal  Service's 
results  to  those  obtainetf  by  rerunning  the  program 
with  old  data.  This  diagnostic  tool  is  available  to 
an  outside  analyst  only  if  he  or  she  is  able  to 
replicate  the  program. 


Service  had  used  cmrent-year  data  to 
produce  the  current-year  CRA.  Later, 
through  cumbersome  trial  and  eiror 
procedures,  the  Commission  was  able  to 
decipher  the  Postal  Service's  new 
spreadsheets,  and  determine  that  the 
Postal  Service  had  simply  plugged  in  an 
obsolete  variability  factor  instead  of 
using  current  data  to  update  the  load 
time  variability  model.  This  illustrates 
why  the  Commission  needs  access  to 
input  data  and  processing  programs  that 
have  changed  since  the  most  recently 
completed  rate  case,  if  it  is  to  be  able  to 
evaluate  the  CRA. 

Item  8  on  the  list  indicates  that  the 
Postal  Service  should  provide  "the 
underlying  route-type  data"  needed  to 
produce  the  in-office  worksheets  in  the 
B  workpapers.  In  the  past,  the  Postal 
Service  used  the  IOCS  tally  information 
compiled  in  the  LIOCATT  to  distribute 
mixed  mail  sorting  costs  inciured  at 
delivery  units  to  subclasses.  Because  the 
Postal  Service  changed  the  processing 
programs  that  it  uses  to  perform  this 
task,  this  item  was  included  in  the  list. 
The  Commission  recognizes,  however, 
that  the  changes  were  documented  in 
the  most  recently  completed  rate 
proceeding.  As  a  result,  the  Periodic 
Reporting  Rule  need  not  extend  to  this 
item.  If  the  Commission  receives  the 
IOCS  input  data,  it  will  not  need  these 
processing  programs  to  competently 
evaluate  the  distribution  of  in-office 
mail  sorting  costs  to  subclasses. 

Item  4  on  the  list  would  require  the 
Postal  Ser\'ice  to  provide  the  MODS- 
based  costing  spreadsheets  needed  to 
produce  output  for  the  B  workpapers. 
While  the  processing  programs  used  to 
attribute  mail  processing  costs  to 
subclasses  were  specifically  required 
imder  proposed  Rule  102(a)(1).  they  are 
not  included  in  the  final  versten  of  the 
rule.  Many  of  those  programs,  however, 
change  from  year  to  year  due  to 
additions  or  deletions  of  activity  codes 
or  finance  numbers.  Also,  because  some 
programs  use  hard-coded  numbers  to 
compute  distribution  keys,  they  need  to 
be  updated  each  year.  Consequently,  the 
final  rule  would  still  require  the  Postal 
Service  to  provide  many  of  the  MODS- 
based  programs  in  item  4.  It  may  be 
more  practical  for  the  Postal  Service  to 
submit  them  all,  rather  than  to  attempt 
to  segregate  out  the  ones  that  have 
changed.  The  final  rule  allows  the 
Postal  Service  this  option. 

The  relatively  recent  switch  from  the 
LIOCATT-based  system  to  the  MODS- 
based  system  is  a  fundamental  shift  of 
methods  governing  a  major  portion  of 
the  Postal  Service's  overall  operations. 
The  Postal  Service  is  apparently  still 
making  adjustments  to  the  estimation 
methods  that  it  uses  to  produce  the  CRA 
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in  related  areas  to  bring  them  into 
conformity  with  the  fundamental  shift. 
For  these  reasons,  the  Commission  is 
likely  to  need  the  programs 
implementing  the  MODS-based  method 
for  distributing  mail  processing  costs  to 
subclasses  if  it  js  to  stay  abreast  of  these 
developments  in  cost  attribution,  and 
retain  its  ability  to  competently 
interpret  the  CRA. 

Scope  Arguments  That  Assimie 
Improper  Commission  Motives 

-The  Postal  Service  seems  to  be  aware 
that  neither  the  wording  of  the  Periodic 
Reporting  Rule,  nor  the  list  of  examples 
of  what  it  would  cover,  supports  its 
assertion  that  it  would  require  as  much 
CRA  documentation  as  would  be 
required  in  a  full-blown  rate  case.  The 
main  support  that  it  offers  for  this 
assertion  is  its  hypothesis  that  the 
Commission  has  an  array  of  improper 
motives  for  updating  the  rule  [e.g.,  to 
supplant  the  Postal  Service's  auditors, 
to  take  day-to-day  monitoring  away 
from  postal  management,  to  conduct 
rate  cases  off  the  record,  to  upset  the 
legislative  balance,  etc.).  Given  such 
motives,  it  claims,  it  is  "inevitable"  that 
the  Commission  will  ignore  the  limits  of 
its  rule  and  seek  the  full-blown  rate  case 
documentation.  Substantive  Comments 
at  22. 

As  an  example  of  the  full-blown  rate 
case  documentation  the  Postal  Service 
says  the  rule  will  require,  it  cites  two 
special  studies  that  it  says  it  has  relied 
on  to  develop  the  CRA,  neither  of  which 
has  been  publicly  disclosed.  One 
, estimates  attributable  carrier  costs,  the 
other  facility-related  attributable  costs. 
It  argues  that  "[ujnder  the  proposed 
rule,  any  such  study  would  need  to  be 
extensively  documented  in  order  for  its 
new  data  and  methods  to  be 
understandable  to,  and  usable  by  the 
Commission."  Id.  at  22.  It  estimates  that 
it  would  take  6  person-months  to 
adequately  dociunent  the  carrier  cost 
study,  and  12  person-months  to 
adequately  document  the  facility  costs 
study.  Ibid. 

The  Postal  Service  does  not  attempt  to 
explain  why  it  would  take  this  much 
additional  time  to  document  such 
studies,  and  no  plausible  explanation  is 
readily  apparent.  These  studies, 
presumably,  have  already  been 
documented  sufficiently  by  their 
authors  to  convince  upper  management 
that  they  provide  a  sound  basis  for  one 
of  its  most  important  routine  financial 
reports.  The  rule,  however,  only 
requires  that  the  Postal  Service  provide 
the  input  data  and  processing  programs 
used  to  perform  the  study.  It  is  not 
plausible  that  a  study  could  have 
received  this  level  of  scrutiny  and 


acceptatice  unless  there  was  already  in 
existence  a  set  of  input  data  and 
process  hg  programs  that  the  author 
could  1(  cate  and  provide  in  less  than  six 
(or  twel  ve)  months.  Similarly,  it  is  not 
e  that  it  would  take  six  (or 
months  for  the  author  of  the 
prepare  a  morning's  briefing  on 
the  stu(  y  for  interested  parties,  if  the 
Postal  Service  were  to  choose  that 
option 
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When  the  Postal  Service 
an  omnibus  rate  request,  by  its 
act:ount,  it  produces  tens  of 

s  of  pages  of  documentation, 
testimony,  most  of  which  is 
to  explanation  of  its  cost, 
revenue,  and  volume  estimates.  The 
burdenlof  producing  this  information  is 
according  to  the  Postal 
that  it  must  begin  its 
prepar^ion  approximately  six  months 
adva  nee  in  order  to  file  by  its  target 
Sfbstantive  Comments  at  21.  Over 
,  the  Postal  Service  assigns  a 
of  consultants  and  its  own 
professional  staff  to  this  task.  The  hours 
Postal  Service  says  it  needs  to 
with  the  CRA  documentation 
requirejnents  of  the  Periodic  Reporting 
the  normal  circumstance  where 
based  on  new  special  studies) 
fraction  of  the  burden  of 
documenting  an  omnibus  rate  filing.' 2 


-  It  sh(  uld  be  borne  in  mind  that  the  burden  of 
documen  ing  new  cost  studies  is  not  increased  by 
ic  Reporting  Rule,  since  it  is  part  of  the 
preparing  an  omnibus  rate  request. 


Yet  the  Postal  Service's  comments  are 
replete  with  assertions  designed  to  leave 
the  impression  that  the  rule  would 
impose  a  burden  that  is  comparable  to 
the  burden  of  preparing  additional 
omnibus  rate  filings.  Id.  at  4,  7,  15,  21. 
The  Postal  Service's  arguments  about 
the  balance  of  powers  between  the 
Postal  Service  and  the  Commission 
being  "fundamentally  altered"  due  to  a 
massive  increase  in  the  Postal  Service's 
"regulatory  overhead,"  interference 
with  postal  management's  ability  to 
focus,  conducting  rate  cases  off  the 
record,  etc.,  evaporate  when  its  gross 
mischaracterization  of  the  burden  of 
complying  with  the  rule  is  exposed. 

The  Postal  Service  becomes 
particularly  apocalyptic  about  the 
prospect  of  answering  informal 
questions  about  the  way  it  produces  the 
CRA.  It  asserts  that  comments  were 
made  at  the  technical  conference  held 
on  April  3,  2003,  indicating  that  the 
Commission  staff  "envisioned  the 
establishment  of  a  process"  whereby  the 
Commission,  and  others,  could  direcf 
questions  to  the  Postal  Service 
concerning  the  documentation  that  it 
provides  under  the  rule.  Id.  at  7. 
According  to  the  Postal  Service,  this 
raises  "the  possibility  of  an  open-ended, 
'perpetual'  rate-case."  Id.  at  15.  In  the 
Postal  Service's  mind,  this  possibility 
then  morphs  into  the  specter  of 

year-round  rate-making  style  data- 
production,  documentation,  and  perhaps 
more  significantly,  ongoing  inquiries  by  the 
Commission,  Postal  Service  competitors,  and 
any  other  interested  party  with  the  time  and 
resources  necessary  to  pursue  such  activities. 

Id.  at  18.  This  leads  the  Postal  Service    _ 
to  warn 

[i]f  such  pseudo-discovery  were  similar  to 
that  encountered  by  the  Postal  Service  in 
omnibus  rate  cases,  one  would  expect  the 
burden  associated  with  responding  to 
questions  on  new  cost  studies  to  be  very  large 
indeed.  The  very  open-endedness  of  such 
extra-record  questioning  not-only  raises 
serious  concerns  regarding  the  potential 
burden  involved,  but  reinforces  the 
hindamental  objection  that  the  Postal  Service 
and  the  Commission  should  not  be  spending 
their  time  and  resources  devising  ratemaking 
procedures  that  not  only  are  unsupported  by 
our  governing  statue,  but  actually  conflict 
with  that  statute. 

Id.  at  23-24. 

Never,  in  recent  memory,  has  the 
Postal  Service  tried  to  make  such  a 
grandiose  mountain  out  of  such  an 
insignificant  molehill.  The 
Commission's  staff  entered  the  technical 
conference  without  having  discussed, 
let  alone  taken  a  position,  on  the 
question  of  whether  there  should  be 
informal  questioning  of  the  Postal    - 
Service  staff  under  the  rule.  In  the 
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memory  of  the  Commission's  staff,  it 
was  another  attendee  who  asked 
whether  such  questioning  would  be 
compatible  with  the  rule,  and  the 
response  of  the  Commission  staff  was 
that  it  saw  no  incompatibility  with  the 
rule,  and  it  had  no  objection. 

The  Commission  sees  no  problem 
with  continuing  the  same  helpful 
practice  that  has  been  followed  for 
decades  by  the  staffs  of  both  the  Postal 
Service  and  the  Commission.  Between 
rate  cases,  on  rare  occasion,  a  member 
of  one  staff,  for  example,  would  spot 
what  appears  to  be  error  in  a 
spreadsheet,  make  a  call  to  the  other 
staff,  and  ask  if  it  was,  in  fact,  an  error. 
Someone  on  the  other  staff  would 
typically  investigate  and  respond 
informally  with  a  corrected  spreadsheet, 
or  some  brief  explanation  of  the 
apparent  error.  The  Postal  Service  staff 
occasionally  does  this  after  reviewing 
the  workpapers  that  the  Commission 
provides  to  explain  the  technical 
aspects  of  its  Recommended  Decisions. 
The  Commission's  staff  occasionally 
does  this  after  the  Postal  Service 
provides  a  periodic  report.  The 
Commission's  staff  saw  no  reason  not  to 
continue  this  practice.  The  Commission 
has  never  suggested  launching  general 
"procedures"  for  "pseudo  discovery" 
between  rate  cases  under  the  auspices  of 
the  Periodic  Reporting  Rule.  The  option 
of  providing  a  public  briefing  on  special 
studies  that  the  final  rule  provides  in 
paragraph  102(a)(l)(ii)  is  one  that  the  - 
Postal  Service  is  free  to  decline  if  it 
wishes. 

C.  The  Need  for  Mid-Level 
Documentation  of  the  CRA 

Recognizing  When  There  Are  Grounds 
for  Initiating  §§  3623  and  3662  Hearings 

The  Postal  Service  devotes  the 
majority  of  its  comments  to 
impressionistic  descriptions  of  the  CRA 
documentation  that  the  rule  would 
require,  followed  by  conclusory 
statements  that  the  documentation  "far 
exceeds"  the  Commission's  "legitimate" 
needs.  The  Postal  Service's  conclusion 
that  the  CRA  documentation  required  by 
the  rule  exceeds  the  Commission's 
needs  rests  heavily  on  the  Postal 
Service's  mischaracterizations  of  the 
documentation  required  as  all 
information  that  the  Postal  Service  uses 
to  develop  the  CRA  from  raw  data  on 
up.  Substantive  Comments  at  3,  21. 

As  explained  above,  the  rule  does  not 
extend  to  raw  data,  the  design  of  Postal 
Service  data  collection  systems,  or  the 
processing  programs  that  edit  and 
structure  data  into  input  datasets 
("Level  Five"  and  "Level  Six" 
documentation).  As  the  most  recent 


fully-litigated  rate  case  demonstrates, 
the  design  of  data  collection  systems 
and  the  structure  and  editing  of  raw 
data  into  input  datasets  can  be  of 
fundamental  importance  in  evaluating 
the  soimdness  of  a  study.  Even  with  the 
updated  rule,  analysts  in  interim  years 
would  have  to  assume  that  these  aspects, 
of  the  CRA  are  valid,  and  wait  for  an 
onuiibus  rate  case  for  an  opportimity  to 
investigate  them. 

With  respect  to  Level  Four 
documentation,  the  revised  rule  requires 
that  only  input  datasets  that  have 
changed  since  the  last  general  rate  case 
be  provided.  More  significantly,  the  rule 
only  requires  minimal  Level  Three 
documentation  (the  input  data  and 
processing  programs  that  implement 
new  analytical  models).  The  rule, 
therefore,  is  a  balanced  compromise, 
falling  well  short  of  everything  that 
would  help  the  Commission  understand 
and  evaluate  the  CRA  results. 

Narrative  explanations  of  new  studies 
are  not  required,  so  it  may  be  difficult 
for  the  Commission  and  die  affected 
public  to  evaluate  their  soundness.  With 
the  input  datasets  and  the  processing 
programs,  however,  the  Commission 
and  the  interested  public  at  least  can 
run  the  CRA  model  with  the  established 
method,  and  then  with  new  study 
inputs,  to  see  the  impact  that  the  new 
study  has  on  estimates  of  subclass 
attributable  costs.  Having  the  Level  One 
and  Level  Two  documentation  required 
by  the  rule  makes  this  crude  level  of 
diagnosis  possible,  as  they  are  necessary 
to  run  the  CRA  model.  Level  One  and 
Level  Two  documentation  also  make  it 
possible  to  gain  some  insight  into  why 
the  new  study  has  the  effect  that  it  has 
on. subclass  attributable  costs,  because 
its  effect  on  other  inputs,  and  its  effect 
on  intermediate  outputs,  can  be  = 

observed. 

The  Level  One,  Two,  Four,  and  partial 
Level  Three  documentation  that  the  rule 
requires  falls  well  short  of  what  will  be 
needed  in  a  rate  case  to  fully  evaluate 
the  merits  of  a  new  study.  But  without 
it,  the  Commission  and  the  affected 
public  would  have  to  simply  accept  the 
estimates  of  total  subclass  attributable 
costs  reported  in  an  interim-year  CRA 
on  faith.  There  would  be  no  way  to 
know  if  shifts  in  subclass  attributable 
costs  reflect  true  underlying  economic 
effects,  changes  in  data  soiuces,  or 
changes  in  estimation  techniques. 
Similarly,  if  costs  have  not  shifted,  there 
is  no  way  to  tell  if  this  reflects 
underlying  economic  stability,  or  the 
failure  to  update  Level  Three  models 
with  current-year  data. 

The  Postal  Service  apparently 
believes  that  the  regulatory  scheme 
established  under  die  Postal 


Reorganization  Act  functions  perfectly 
well  when  this  level  of  public  ignorance 
prevails  between  rate  cases.  But  the  Act 
clearly  anticipated  that  the  hearings  that 
the  Commission  conducts  when  the 
Postal  Service  files  a  rate  case  are  not, 
by  themselves,  enough  to  ensure  that 
the  policies  of  the  Act  are  carried  out 
That  is  why  §  3623  of  the  Act  authorizes 
the  Commission  to  initiate  classification 
hearings  on  its  own.  That  is  also  why 
§  3662  of  the  Act  empowers  the 
Commission  to  review  public 
complaints  that  current  rates  or 
classifications  are  in  violation  of  the 
policies  of  the  Act,  in  order  to 
determine  whether  they  warrant  a 
hearing. 

The  CRA  is  the  Postal  Service's  most 
important  and  fundamental  report  on 
subclass  attributable  costs,  volumes,  and 
revenues.  Without  any  documentation, 
its  estimates  are  effectively 
unreviewable.  Under  these 
circumstances,  the  Commission's  ability 
to  make  an  informed  decision  on  the 
need  to  initiate  classification  reform  or 
to  hold  a  hearing  on  a  complaint  that 
current  rates  or  classifications  violate 
the  Act  is  severely  circumscribed.  If,  in 
the  period  between  rate  cases,  the 
Commission  cannot  thoroughly 
interpret  and  understand  the  Postal 
Service's  routine  financial  reports  that 
bear  on  ratemaking,  these  remedies  that 
the  Act  provides  are  undermined. 

The  following  may  help  illustrate  this 
point.  In  its  comments,  the  Postal 
Service  mentions  the  need  for  flexibility 
to  respond  to  the  "fast  moving  markets 
in  which  it  competes."  Id.  at  19.  Over 
four  years,  the  volume  patterns  and  cost 
structure  of  these  markets  might  change 
enough  to  invalidate  the  assumptions 
upon  which  current  rates  were  based.  If 
the  affected  public  has  access  to  the 
partial  CRA  documentation  required  by 
the  rule,  it  would  have  a  way  to  identify 
when  key  assumptions  underlying  rates 
are  no  longer  valid,  and  a  greatly 
improved  opportimity  to  learn  whether 
a  petition  for  relief  is  warranted.  If  the 
public  were  to  go  four  years  without 
documented  CRA  estimates,  and 
therefore  could  not  learn  how  they  were 
estimated  or  what  influences  they 
reflect,  it  might  seriously  misestimate 
the  basis  for  a  petition  for  adjusted  rates 
or  classifications. 

An  example  of  how  key  assumptions 
underlying  a  set  of  rates  could  become 
invalid  over  time  without  detection 
would  be  in  Standard  Mail.  In  the 
Enhanced  Carrier  Route  (ECR)  subclass 
of  Standard  Mail,  seven  lOCS- 
dependent  discounts  are  offered.  The 
size  of  the  discounts  is  determined  by 
IOCS  tally  data.  There  are  instances  in 
the  past  where  appropriate  cost-based 
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discounts,  based  on  IOCS  tally  data, 
have  abruptly  and  substantially 
increased  or  decreased  in  some  of  these 
presort  levels  but  not  others.  If  these 
abrupt,  substantial  shifts  were  sustained 
over  several  years,  the  disparity  between 
the  cost  differences  among  density 
levels  on  which  the  discounts  were 
based,  and  the  cost  differences  reflected 
in  current  data,  could  become  large, 
making  the  actual  passthroughs  of 
avoided  costs  so  disparate  that  it  might 
violate  the  fainjess  and  equity  criteria  of 
the  Act.  See  39  U.S.C.  §  3622(b)(1). 
A  mailer  of  presorted  Enhanced 
Carrier  Route  mail  could  not  know  of 
the  passthrough  disparities  that  had 
emerged  unless  it  had  access  to  the  kind 
of  CRA  documentation  required  by  the 
rule.  It  could  not  make  effective  use  of 
its  right  to  ask  for  a  hearing  under 
§  3662  to  show  that  ECR  rates  violate  the 
policies  of  the  Act,  because  it  could  not 
demonstrate  to  the  Commission  that  the 
cost  assumptions  underlying  these 
discounts  were  no  longer  valid. 
Although  the  Act  provides  the  public 
with  this  alternative  way  to  secure  its 
rights  under  the  Act,  this  alternative  is 
of  little  value  when  facts  that  are  basic 
to  ratemaking  and  classification  are 
unavailable  to  the  public. 

Being  Adequately  Prepared  To  Process 
Rate  Requests 

Beyond  indicating  when  there  are 
grounds  for  initiating  §  3623  and  §  3662 
hearings,  the  Commission  and  the 
public  need  mid-level  documentation  of 
the  CRA  to  be  adequately  prepared  to 
process  cases  brought  by  the  Postal 
Service.  These  include  onmibus  rate 
cases  under  §  3622.  which  must  be 
processed  within  the  severely 
compressed  10-month  window  allowed 
by  the  Act.  They  also  include 
"experimental."  "market  test." 
"negotiated  service  agreement"  and 
other  special  kinds  of  rate  and 
classification  cases  for  which  the 
Commission  has  created  even  more 
compressed  hearing  procedures,  at  the 
Postal  Service's  request. 

The  reasons  that  such  documentation 
is  needed  for  these  kinds  of  cases  were 
previously  explained  in  describing  the 
history  of  the  Periodic  Reporting  Rule. 
The  first  of  these  reasons  is  the  fact  that 
the  Postal  Service's  CRA,  which  is  the 
starting  point  for  analyzing  any  set  of 
proposed  rates,  is  exceedingly  complex, 
continually  changing,  and  has  proved  to 
be  extremely  difficult  to  comprehend  in 
the  few  months  allotted  for  discovery  in 
a  general  rate  case.  Providing  partial 
documentation  of  the  most  recent 
versions  of  the  CRA  between  rate  cases 
is  the  minimum  necessary  to  make  this 
task  feasible  in  the  hearing  time  allotted. 
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( ddition  to  keeping  its  technical 
:ise  current  in  order  to  quickly 
is  a  rate  case  brought  by  the  Postal 
Servi  :e,  the  Commission  described  a 

"  reason  that  partial 
docui  nentation  of  the  CRA  is  needed 
betw«  en  rate  cases.  See  Docket  No. 
RM7(  -5,  Notice  of  Proposed 
Rujeijiaking.  issued  April  6,  1976,  at  2- 
is  to  narrow  the  scope  of 
iscovery  and  Presiding  Officer's 
Inforfiation  Requests  needed  in  rate 
and  shorten  this  phase  of  the 
;ding.  The  objective  is  to  avoid,  as 
possible,  inquiries  into  technical 
costing  issues  that  are  background,  or 
c  in  nature,  rather  than  tied  to  a 

set  of  proposed  rates.  This 
ive  has  not  changed  since  the 
Periodic  Reporting  Rule  was  first  issued 
ago. 


years 

Resea  ching  Cost  Behavior  Between 
Omni  JUS  Rate  Cases . 

A  t  lird  reason  that  partial 
docui  lentation  of  the  CRA  is  needed 
betw€  Bn  rate  cases  is  to  gain  access  to 
the  ba  sic  datasets  needed  to  develop 
mode  s  of  cost  behavior  that  can  be 
"presei  ited  in  an  omnibus  rate  case,  so 
that  1<  ss  of  the  litigation  window  is 
consu  med  with  such  development 
work.  See  PRC  Order  No.  141  at  3.  This 
objecl  ive,  also,  has  not  changed  since 
the  Pf  riodic  Reporting  Rule  was  first 
issue( .  What  has  changed  since  the 
Perio(  ic  Reporting  Rule  was  last 
updat  ;d  are  the  new  sources  of  data  that 
the  Pc  stal  Service  uses  to  develop  the 
CRA,  md  the  increased  capability  of  the 
Comn  ission  and  the  interveners  to 
work  dth  those  data. 

To  ( levelop  models  of^ostal  cost 
behav  or.  it  is  necessary  to  have  two 
things  —relevant  data,  and  the  time  and 
resoui  ces  to  analyze  the  data.  The  Postal 
Servi(  b  is  in  a  unique  position  among 
all  sta  ceholders  in  postal  ratemaking  in 
this  n  gard.  It  has  exclusive  control  of 
almos  all  of  the  data  that  could  be  used 
to  moi  lei  postal  cost  behavior.  When  it 
decid(  s  to  study  a  particular  area  of 
postal  cost  behavior,  it  has  well  over 
100  in  -house  analysts  and  consultants 
whos«  time  and  expertise  can  be 
enlist(  d  in  the  effort.  As  the  only 
initiat  Dr  of  rate  cases,  it  has  exclusive 
contrc  1  over  the  timing  of  rate  cases. 
Conse  luently.  when  the  Postal  Service 
wants  to  develop  a  model  of  postal  cost 
behav  or,  it  can  decide  for  itself  what 
data  t(  I  access  or  what  new  data  to 
coUec  ,  how  long  to  spend  developing 
its  ma  del,  and  when  to  initiate  a  hearing 
to  pre  ent  it. 

Cur  ently,  a  mailer  or  competitor  that 
woulc  like  to  develop  an  alternative 
mode:  of  cost  behavior  has  little  chance 
of  doi:  ig  so.  Between  omnibus  rate  cases 


it  cannot  get  access  to  data  that  reflect 
current  postal  operations.  When  the 
Postal  Service  files  an  omnibus  rate 
case,  an  intervenor  will  have  about  two 
months  to  digest  the  mammoth  filing 
and  determine  what  to  investigate,  and 
perhaps  three  months  to  find  analysts, 
request  relevant  data,  develop  a  model, 
and  defend  the  results.  It  might  have 
only  a  few  weeks  to  do  this  in  more 
abbreviated  hearings,  such  as  hearings 
on  experimental  services.  It  is  almost 
impossible  for  interveners  in  rate  cases 
to  plan,  complete,  and  defend  models  of 
postal  cost  behavior  in  the  narrow 
litigation  window  allowed.  As  a  result, 
in  over  30  years  of  Commission 
hearings,  interveners  have  almost  never 
succeeded  in  developing  significant 
alternative  cost  attribution  models. 
During  rate  cases,  interveners  are 
confined  almost  entirely  to  reacting  to 
and  criticizing  the  models  developed  by 
the  Postal  Service. 

Due  Process  and  the  Need  for  Data 

The  Commission  has  explained  why 
relevant  data  are  ah  indispensable  tool 
for  researching,  analyzing,  or  modeling 
postal  cost,  volume,  or  revenue 
behavior.  In  its  comments,  the  Postal 
Service  takes  the  position  that,  under 
the  Act.  no  entity  other  than  itself  may 
possess  this  tool  between  omnibus  rate 
cases.  Substantive  Comments  at  6.  It 
asserts  that  if  the  Commission  or  the 
interveners  make  any  use  of  the  datasets 
or  the  programs  underlying  an  interim- 
year  CRA,  they  would  be  conducting  a 
"de  facto  rate  case"  outside  the  confines 
of  a  formal  hearing.  Id.  at  16-17. 
According  to  the  Postal  Service's  logic, 
any  activity  that  others  de  during  a  rate 
case — such  as  studying  postal  cost, 
volume,  or  revenue  behavior — may  not 
be  done  outside  of  a  rate  case; 
otherwise,  the  10-month  time  limit  on 
rate  cases  is  violated.  The  Postal  Service 
does  not  extend  this  logic  to  itself, 
however.  It  may  devote  whatever  time  it 
wants  to  studying  and  preparing  for  rate 
cases  without  violating  the  10-menth 
time  limit  for  rate  hearings  under  the 
Act.  Bearing  in  mind  that  significant 
new  studies  of  postal  cost  behavior 
almost  never  can  be  started,  completed, 
and  defended  within  the  allotted 
portion  of  a  10-month  rate  case,  the 
Postal  Service's  view  of  the  Act  means 
that  only  it  has  any  realistic  chance  to 
develop  analytical  models  for 
ratemaking,  since  only  it  may  possess 
the  required  data  between  omnibus  rate 
cases. 

_The  Postal  Service  insists  that  if  it  is 
to  have  due  process  diu-ing  rate  cases,  it 
must  be  able  to  withhold  basic  financial 
data  between  rate  cases.  Otherwise,  it 
argues,  it  would  lose  what  it  believes  to 
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be  its  statutory  prerogative  to  surprise 
opponents  with  every  element  of  its  rate 
filing.  It  insists  that  its  prerogative 
extends  to  the  generic,  background 
financial  data  summarized  in  its 
standard  financial  reports.  Substantive 
Comments  at  36.  Its  view  that  the  statute 
grants  it  an  unlimited  right  of  surprise 
ignores  the  due  process  needs  of  the 
affeSted  public  that  participates  in  rate 
cases. 

When  the  Postal  Service  eventually 
decides  to  file  a  rate  Ccise,  it  may  present 
numerous  new  models  that  it  has  had 
ample  time  to  prepare.  Since  alternative 
models  can  rarely  be  developed  and 
defended  in  the  tira»-ajiailable,  the  only 
effective  alternatives  to  the  Postal 
Service's  new  models  are  the  Postal 
Service's  old  models  on  which  existing 
rates  are  based.  The  Postal  Service's 
models,  new  and  old,  are  typically  the 
only  ones  eligible  for  adoption,  because 
they  are  typically  the  only  ones  that 
have  been  presented  on  the  record. 

The  Postal  Service  thinks  that  the  due 
process  objectives  of  the  Act  are  well 
served  under  these  circumstances.  But  if 
intervenors  are  to  ever  have  a  realistic 
chance  to  develop  alternative  cost 
attribution  models  for  consideration  in 
an  omnibus  rate  case,  they  will,  at  a 
minimum,  need  access  between  rate 
cases  to  the  current  Level  Four  datasets 
that  are  used  to  produce  the  CRA. 

Expertise  and  the  Need  To  Replicate  the 
CRA 

The  Commission  and  the  public  also 
need  Level  Fovu  datasets  in  order  to 
replicate  the  various  attribution  and 
distribution  techniques  that  the  Postal 
Service  uses  to  produce  the  CRA.  The 
Postal  Service  doesn't  appear  to  object 
to  the  Commission  replicating  its  Base 
Year  CRA  model,  and  the  Various  cost 
component  analyses  used  to  produce  it, 
in  the  context  of  a  rate  case.  As  a 
practical  matter,  for  reasons  explained 
earlier,  the  Commission  must  u^e  the 
Postal  Service's  "state  of  the  art" 
attribution  engine  as  the  starting  point 
for  estimating  the  subclass  attributable 
costs  that  will  support  the 
Commission's  rate  recommendations. 
The  Commission  must  first  replicate  the 
Postal  Service's  CRA  model  in  order  to 
confirm  that  it  understands  how  the 
model  estimates  subclass  attributable 
costs,  and  that  it  can  accurately 
reproduce  the  result  that  the  Postal 
Service's  version  of  the  CRA  produced. 
The  Commission  must  then  adapt  the 
Postal  Service's  CRA  model  to  produce 
Base  Year  subclass  cost  estimates  that 
are  consistent  with  the  Commission's 
recommended  attribution  methods. 
Because  developing  a  CRA  model  for  a 
given  year  is  a  mammoth  undertaking. 


.  even  for  the  Postal  Service,  errors  and 
inconsistencies  are  inevitable.  Before  it 
bases  rate  recommendations  on  the 
Postal  Service's  CRA,  the  Commission 
must  ensure  that  errors  and 
inconsistencies  have  been  identified 
and  corrected.  To  do  this,  the 
Commission  issues  Presiding  Officer's 
Information  Requests  asking  the  Postal 
Service  to  explain  or  resolve  apparent 
errors. 

No  thorough  and  coherent  statement 
of  the  mechanics  of  producing  the  CRA 
has  ever  been  provided  by  the  Postal 
Service.  Narrative  descriptions  of 
something  as  complex  as  the  CRA,  such 
as  the  Service  provides  in  rate  cases,  are 
unlikely  ever  to  be  adequate  to  enable 
an  analyst  to  thoroughly  understemd  it. 
Therefore,  replication  is  the  primary 
tool  available  to  the  Commission  and 
the  public  to  diagnose  errors  in  the 
Postal  Service's  CRA  model,  and  isolate 
their  sources.  Running  the  model  is  also 
the  only  way  that  the  Commission  can 
test  the  forecasts  on  which  its 
recommended  rates  were  based  to  see  if 
its  forecasting  assumptions  are  holding 
up  in  interim  years,  and  if  not,  which 
ones  are  failing.  The  ability  to  undertake 
this  exercise  should  significantly 
improve  the  Commission's  forecasting 
expertise. 

Replication  makes  diagnostic  tests  of 
various  kinds  possible.  For  example,  to 
test  whether  the  data  that  the  Postal 
Service  used  in  its  CRA  model  were 
properly  updated,  this  year's  model 
could  be  run  with  this  year's  data,  and 
then  with  last  year's  data,  and  the 
results  compared.  To  test  whether  a 
processing  program  has  changed,  this 
year's  data  could  be  input  into  this 
year's  CRA  model,  and  then  into  last 
year's  CRA  model,  and  the  results 
compared.  Replication  can  also  be  done 
in  stages,  allowing  intermediate  outputs 
to  be  examined,  to  better  isolate  errors, 
or  inconsistencies  with  earlier  versions. 
And  replication  can  be  used  to  do 
sensitivity  analyses,  changing  only 
selected  inputs,  or  selected  processing 
steps,  to  try  to  find  reasons  for 
unexpected  results.  To  replicate  the 
CRA  model,  or  its  components,  the 
Commission  and  the  public  need  the 
relevant  input  datasets  and  processing 
programs. 

The  Postal  Service  is  skeptical  that 
the  Commission  and  the  public  have  a 
need  for  partial  documentation  of  the 
CRA.  It  comments  that  "(t)he 
Commission  has  been  carrying  out  (its) 
duties  for  decades  without  having 
routine  and  frequent  access  to  such 
information."  Substantive  Comments  at 
11.  In  recounting  the  history  of  the 
Periodic  Reporting  Rule,  the 
Commission  has  already  described  some 


of  the  compromises  that  it  has  been 
making  during  rate  cases  for  decades. 
For  decades,  it  has  been  unable  to 
decipher  and  work  with  CRA-related 
database<:  and  models  that  the  Postal 
Service  maintains  on  its  mainframe 
COBOL  computer  platform.  The 
Commission  ultimately  gave  up  this 
pursuit  and  developed  its  own  PC-based 
CRA  model  that  mimics  the  Postal 
Service's  inaccessible  model.  During 
omnibus  rate  cases,  the  Commission 
most  closely  analyzes  the  Postal 
Service's  ever-changing  CRA  model  in 
areas  that  are  in  substantial  dispute. 
Because  so  much  of  the  available  time 
is  spent  determining  how  the  Postal 
Service  arrived  at  its  disputed.estimates 
of  attributable  cost,  the  Commission's 
evaluation  of  undisputed  estimation 
techniques  is  sometimes  less  thorough 
than  is  desirable.  The  Commission  may 
not  address  less  significant  changes  that 
the  Postal  Service  makes  in  other 
costing  areas,  because  there  isn't 
sufficient  time  in  a  10-month  hearing  to 
analyze  it  all. 

Intervenors  in  omnibus  rate  cases,  of 
course,  have,  for  decades,  had  similar 
problems.  To  quote  American  Business 
Media: 

With  data  available  on  an  on-going  basis, 
not  only  would  the  Commission  be  better 
prepared  for  a  rate  filing,  but  the  Postal 
Sen'ice's  customers  would  not  bear  the 
burden  of  ha\ing  the  ten  or  twelve  feet  of 
papers,  plus  computer  materials,  dropped  on 
them  with  the  expectation  that  they  can 
review,  understand,  question  and  refute 
those  portions  that  are  relevant  in  time  for 
the  Commission  to  issue  a  recommended 
decision  in  ten  months. 

ABM  Reply  Comments  at  2.  The  OCA 
adds: 

As  a  participant  in  rate  cases,  the  OCA  has 
watched  the  complexity  and  sophistication  of 
Postal  Service  presentations  rise 
exponentially.  The  "lead"  time  required  by 
the  OCA  (or  any  other  participant)  to  matdi 
the  level  of  the  Service's  evidence  has  also' 
increased  exponentially.  But  the  Postal 
Service  seeks  to  preserve  its  lead-time 
advantage  of  "six  months"  while  denying  any 
lead  time  to  participants.  At  some  point 
(already  passed,  as  far  as  the  OCA  is 
concerned),  the  advantage  to  the  Postal 
Service  becomes  overwhelming^  and  due 
process  evaporates. 

OCA  Reply  Comments  at  4-5 
[footnote  omitted).  The  need  for  the 
updated  Periodic  Reporting  Rule  seems 
to  be  clear  to  everyone  in  the  postal 
community  except  the  Postal  Service 
itself. 

Replication  and  Bias 

While  the  Postal  Service  does  not 
deny  that  the  Commission  may  use 
replication  of  its  CRA  as  a  legitimate 
diagnostic  tool  in  the  context  of  a  rate 
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case,  it  recoils  at  the  thought  that  this 
tool  might  apply  to  an  interim-year 
CRA.  It  waras: 

as  the  Commission's  staff  confirmed,  the  new 
requirements  are  designed  to  allow  the 
Commission  to  completfily  re-run  the  most 
recent,  updated  CRA  model  based  on  new  or 
alternative  inputs,  and  thereby  give  the 
Commission  the  capacity  to  develop 
anticipatory  rate  recommendations  without 
any  formal  request  or  policy  guidance  from 
the  Postal  Service. 

Substantive  Comments  at  10. 

If  the  very  staff  that  are  replicating, 
validating,  and  otherwise  manipulating  the 
fundamental  financial  and  operating 
__  information  sought  in  this  rulemaJdng  are 
inevitably  forming  impressions  and 
conclusions  from  their  investigations,  what  is 
to  prevent  those  impressions  and  conclusions 
from  influencing  the  outcome  before  anyone 
has  had  their  opportunity  to  persuade?  No. 
safeguards  exist  which  would  prevent  such 
contamination  of  the  hearing  process,  and  it 
is  difficult  to  imagine  how  such  safeguards 
could  be  implemented  in  a  practical  manner. 
The  Governors  are  entitled  to  a 
recommended  decision  free  from  any  hint  of 
extra-record  determinations,  and  which  gives 
appropriate  recognition  to  the  respective 
statutory  roles  of  the  Governors,  the  Board  of 
Governors,  and  the  Commission. 

Id.  at  17  [footnote  omitted]. 

h  is  important  to  understand  what  the 
Postal  Service  is  expressing  fear  of  in 
these  comments.  The  CRA  is  the  Postal 
Service's  routine  financial  report  that  is 
most  relevant  to  ratemaking  because  it 
estimates  subclass  attribution  costs, 
volumes,  and  revenues  each  year.  It  has 
been  examined  by  outside  auditors,  and 
undergone  multiple  layers  of  review  by 
the  Postal  Service's  staff  to  the  point 
that  it  is  jaccepted  as  the  most  reliable 
data  that  it  can  provide  to  posta] 
management  to  guide  it  in  matters  of 
classification  and  pricing.  In  the  Postal 
Service  view,  if  the  outside  world 
understands  little  or  nothing  about  how 
it  obtains  these  estimates,  it  will  not 
misinterpret  them,  or  be  biased,  or  be 
misled  regarding  the  relative 
responsibility  of  the  various  subclasses 
for  the  Postal  Service's  financial 
condition.  The  Postal  Service  evidently 
believes  that  the  more  accurate  an 
understanding  the  outside  world  gains 
about  the  data  and  estimation  methods 
that  produce  the  CRA  results,  the  more 
likely  that  it  will  be  misled,  biased,  and 
prejudiced  by  them. 

As  the  OCA  commented,  knowledge 
is  a  lot  less  likely  than  ignorance  to 
produce  bias.  OCA  Comments  at  2-3. 
This  is  especially  true  where 
competence  to  form  an  opinion  is 
presumed  to  require  a  great  deal  of 
"industry-specific  statistical  and 
economic  expertise.  OCA  points  out  in 
its  comments  that  Congress's  primary 
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objed  ive  in  creating  the  Postal  Rate 
Comr  lission  was  to  ensure  that  rates 
wouh  be  based  on  these  kinds  of 
exper  ise.  OCA  Comments  at"  4.  Congress 
intern  ed  that  issues  of  cost  attribution, 
in  pai  ticular,  should  be  resolved  by 
appli<  ation  of  the  Commission's 
exper  ise.  National  Association  of 
Greet  ng  Card  Publishers  v.-  USPS,  462 
U.S.  a  10,  823  (1983).  The  Commission, 
howe'  'er,  is  in  a  difficult  position  when 
it  con  es  to  maintaining  that  expertise. 
As  (  xplained  previously,  the  Postal 
Servi<  e  controls  all  of  the  data,  has 
almos  exclusive  access  to  field  experts, 
and  ei  tiploys  almost  all  of  the  analytical 
resoui  ces  that  are  devoted  to  estimating 
postal  cost,  volume,  and  revenue 
behav  or.  For  these  reasons,  when  it 
comes  to  cost  attribution,  the  Postal 
-  Servic  b's  cost  attribution  engine  (the 
CRA)  s  the  starting  point  for  all 
analys  is.  Its  most  current  CRA 
appari  ntly  is-based  on  two  major  new 
studie  5  of  attributable  carrier  costs  and 
facilit  es  costs.  Each  study  is  a  "black 
box"  J  s  far  as  the  outside  world  is 
concei  ned,  and  is  likely  to  remain  so  for 
severs   more  years  without  an  updated 
Perioc  ic  Reporting  Rule.  By  imposing  a 
IQ-ma  nth  time  limit  on  the  Commission 
for  pn  cessing  rate  requests,  the  Postal 
Reorgi  nization  Act  assumes  that  the 
Comni  ission  can  process  such  requests 
with  e  <treme  expedition  and  still  base 
its  reo  )mmendations  on  a  thorough 
unden  landing  of  all  aspects  of  the 
record 

One  3  an  omnibus  rate  request  is  filed, 
there  i  5n't  sufficient  time  in  the  10- 
month  statutory  period  to  search  and 
resolv !  issues  relating  to  the  mechanics 
of  proi  lucing  the  CRA,  and  still  address 
the  m<  jor  analytical  and  policy  issues 
that  ai  3  raised  by  a  Postaf  Service 
omnih  as  rate  request.  The  mechanics  of 
produi  :ing  the  CRA  are  generic, 
backgi  ound  issues,  that  do  not 
ordina  rily  depend  on  a  particular  time 
period  a  particular  revenue 
requir  sment,  or  a  particular  set  of 
propo!  ed  rates.  Therefore,  documenting 
this  as  ject  of  the  CRA  should  not 
compr  jmise  the  right  of  participants  to 
litigat*  rate-case-specific  issues  when  a 
specif  c  rate  request  is  filed.  Replication 
is  the  )rimary  tool  for  understanding 
the  tec  mical  aspects  of  estimates  found 
in  the  :RA." 
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'  '■'  ThefComraission  has  restricted  the  Periodic 

Rule  to  documentation  of  the  mechanics 
the  CRA  is  produced  (datasets,  processing 
,  spreadsheets,  etc.)  rather  than 
ons  of  theories  or  policies  that  are  likely 
contested  in  a  rate  case.  In  this  respect,  the 
documentation  performs  a  function  similar  to  an 
technical  conference  held  off  the  record 

case.  The  purpose  of  such  conferences 
an  understanding  of  what  was  done 
mechani  ally  to  implement  a  particular  analysis, 


The  Postal  Service  suggests  that  at  the 
technical  conference  held  on  March  11, 
2003,  the  Commission's  staff  somehow 
signaled  its  intention  to  use  the 
documentation  required  by  the  Periodic 
Reporting  Rule  to  develop  "anticipatory 
rate  recommendations'"  outside  of  a  rate 
case.  Substantive  Conunents  at  10.  The 
Conrniission  does  not  contemplate  going 
to  the  considerable  trouble  to  develop 
rate  recommendations  that  have  nothing 
to  do  with  a  particular  rate  case.  This 
isn't  because  there  would  be  anything 
wrong  with  it.  It  is  because  such  an 
exercise  wouldn't  be  very  informative  if 
it  were  not  tied  to  a  particular  rate 
request,  revenue  requirement,  and  time 
period.'* 

With  respect  to  any  tendency  of 
replicating  the  CRA  to  produce  bias  in 
the  replicating  party,  the  salient  point  is 
that  the  Periodic  Reporting  Rule 
requires  only  input  datasets  and  the 
processing  steps  applied  to  those 
datasets — the  minimum  documentation 
that  will  disclose  the  mechanical 
process  by  which  CRA  estimates  were 
obtained.  The  data  used  and  the 
processing  steps  applied  are  facts  that 
speak  for  themselves,  devoid  of 
argument,  interpretation,  spin,  or 
nuance.  Making  facts  available  for 
analysis  risks  bias  only  to  the  extent  that 
the  facts  made  available  are  selective,  or 
one-sided.  If  facts  disclosed  in  the 
documentation  of  an  interim-year  CRA 
were  to  resemble  facts  included  in  the 
Base  Year  documentation  in  a  future 
rate  case,  the  Postal  Service's  opponents 
might  be  able  to  argue  that  the 
Commission  was  swayed  by  having  an 
early  look  at  the  Postal  Service's  version 
of  the  facts  without  any  alternative 
version  to  counterbalance  it.  If  this  is  a 
potential  source  of  bias,  it  works  for,  not 
against  the  Postal  Service. 


and  avoids  questions  touching  on  the  merits  of  the 
analysis.  Restricted  in  this  way,  the  Periodic 
Repprting  Rule  strikes  a  reasonable  balance  among 
the  Postal  Service's  right  to  "surprise"  intervenors 
with  every  aspect  of  its  support  of  proposed  rates, 
the  intervenors  rights  to  comprehend  the  Postal 
Service's  rate  request  and  respond  to  it  with 
alternatives  in  the  brief  time  allotted,  and  the 
Commission's  need  to  enter  a  rate  case  already 
understanding  how  the  Postal  Service  prepares  its 
routine  financial  reports.  If  the  Postal  Service 
believes  that  its  reasons  for  making  changes  to  the 
CRA  should  be  explained  in  order  to  eliminate 
misconceptions,  it  is  free  to  provide  them.  The 
Commission  does  not  require  such  explanations,  in 
order  to  minimize  the  burden  of  complying  with  the 
rule. 

'■•The  Commission  disagrees  that  the  rule  seeks 
enough  dociunentation  to  make  it  feasible  to 
develop  anticipatory  rate  recommendations.  For 
example,  two  categories  of  inputs  that  would  be 
needed  to  develop  a  realistic  alternative  rate 
schedule  (if  a  test  year  and  revenue  requirement 
were  known)  are  the  appropriate  DRI  inflation 
factors,  and  details  about  the  magnitude  and  timing 
of  the  Postal  Service's  cost  reduction  programs. 
Neither  is  required  by  the  Periodic  Reporting  Rule. 
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The  Postal  Service  has  suggested  that 
it  should  not  have  to  disclose  a  set  of 
facts  similar  to  those  that  it  might 
present  in  a  future  rate  case  without 
having  an  opportunity  to  persuade  the 
outside  world  of  the  merits  of  the 
procedures  that  those  facts  reflect.  Id.  at 
17.  If  the  Postal  Service  would  like  to 
add  to  the  documentation  that  is 
required  by  the  rule  a  discussion  of  the 
merits  of  the  procedures  that  it  has  used 
to  produce  an  interim-year  CRA, 
nothing  in  the  rule  would  prevent  it 
from  doing  so.  Any  bias  that  might 
result  from  this  opportunity  to  persuade 
should  benefit  the  Postal  Service. 

The  Postal  Service's  main  argument, 
however,  is  that  if  the  Commission  has 
an  opportunity  to  view  facts  in  an 
interim  year  that  might  resemble  those 
that  will  be  submitted  in  a  futxire  rate 
case,  it  will  have  more  time  to  form 
opinions  about  them  than  it  would 
otherwise  have.  Ibid.  Contrary  to 
conventional  wisdom,  the  Postal  Service 
apparently  believes  that  the  less  time  a 
staff  has  to  think  about  a  subject,  the 
less  likely  its  thoughts  are  to  be  biased. 
As  the  Greeting  Card  Publishers  point 
out,  the  solution  to  bias  in  exercising  a 
judicial  function  is  not  to  obtain  less 
knowledge,  but  to  exercise  the 
appropriate  caution  in  the  use  of  the 
knowledge  obtained.  GCA  Comments  at 
2-3,  n.l. 

For  example,  the  Postal  Service 
expresses  concern  that  an  analyst  that 
obtains  an  input  dataset  from  the  Postal 
Service  could  model  it  differently  than 
the  Postal  Service  modeled  it.  But  this 
is  not  a  reason  to  withhold  the  data.  If 
an  intervener  were  to  model  the  data 
differently,  it  would  not  affect  the  Postal 
Service  imless  the  intervener 
subsequently  presented  it  for 
consideration  in  a  formal  hearing.  In 
this  way,  the  right  of  the  Postal  Service 
to  debate  or  oppose  it  before  it  had  an 
impact  on  recommended  rates  would  be 
preserved.  By  the  same  token,  if  the 
Commission  were  to  model  data 
differently,  it  would  not  affect  the  Postal 
Service  unless  the  Commission 
subsequently  asked  the  participants  in  a 
formal  hearing  to  comment  on  it  in  a 
Notice  of  Inquiry.  The  Commission 
could  not  affirmatively  rely  on  any  such 
model  unless  it  were  presented  on  the 
record.  Here  too,  the  right  of  the  Postal 
Service  to  debate  it  or  oppose  it  before 
it  had  an  impact  on  recommended  rates 
would  be  preserved.'^ 


'■^  In  its  Substantive  Comments,  at  12-13,  the 
Postal  Service  mentions  two  instances  in  the 
Commission's  30  year  history  in  which  a  reviewing 
court  remanded  a  Commission  Reconunended 
Decision  on  the  ground  that  it  had  employed  an 
analytical  technique  without  observing  the  full 
range  of  procedural  safeguards  required  in  formal 


TV.  The  Legal  Basis  for  the  Periodic 
Reporting  Rule 

A.  The  Periodic  Reporting  Requirement 
Is  Authorized  by  the  Act 

In  discussing  the  legal  basis  for  the 
Periodic  Reporting  Rule,  the  Postal 
Service  argues  that  the  Commission 
does  not  need  the  information  required 
by  the  rule  to  perform  any  statutory 
function.  It  also  argues  that  it  conflicts 
with  its  right  to  decide  when  to  file  a 
rate  case  under  §  3622,  its  implied  right 
to  decide  when  to  reveal  its  evidence 
and  argument  in  support  of  its  proposed 
rates,  and  its  implied  right  to  have  all 
analytical  activity  concerning  postal 
rates  confined  to  the  10-month  litigation 
window  allowed  by  the  Act  for  rate 
cases.  Substantive  Comments  at  15-17, 
36. 

The  Postal  Service  asserts  that  the 
Postal  Reorganization  Act  does  not 
authorize  the  Commission  to  adopt 
periodic  reporting  requirements.  It 
recognizes  that  §  3603  of  the  Act 
authorizes  the  Commission  to 
"promulgate  rules  and  regulations  and 
establish  procedures  *  *  *  and  take  any 
other  action  they  deem  necessary  and 
proper  to  carry  out  their  functions  and 
obligations  *  *  *."  In  its  view,  the 
Commission's  only  role  under  the  Act  is 
to  process  a  Postal  Service  request  for 
changes  in  rates  within  the  10  months 
allotted  by  the  Act.  Outside  of  that  10- 
month  litigation  window,  it  reasons,  the 
Postal  Rate  Commission  has  no 
functions  or  obligations,  and  therefore 
§  3603  does  not  imply  any  authority  to 
carry  them  out.  Id.  at  8-14. 

The  Scope  of  §  3603  Is  as  Broad  as  Its 
Language 

The  Postal  Service  argues  that  the 
scope  of  §  3603  is  much  narrower  than 
its  broad  language  suggests.  It  contends 
that  the  following  language  in  §  3624(b) 
of  the  Act,  which  deals  with  the 
conduct  of  formal  Commission 
proceedings,  "specifies  the  type  of  rules 
that  were  contemplated"  by  §  3603.  It 
quotes: 

In  order  to  conduct  its  proceedings 
with  utmost  expedition  consistent  with 
procedural  fairness  to  the  parties,  the 
Commission  may  (without  limitation) 
adopt  rules  which  provide  for — 

(IJ  The  advance  submission  of  written 
direct  testimony; 

(2)  The  conduct  of  prehearing 
conferences  to  define  issues,  and  for 
other  purposes  to  insure  orderly  and 
expeditious  proceedings; 


hearings.  This  frequency  of  remand  is  probably 
among  the  lowest  of  any  Federal  regulator)'  boidy, 
and  does  not  offer  legitimate  grounds  for  presuming 
that  the  Commission  will  ignore  procedural 
safeguards  that  accompany  formal  hearings. 


(3)  Discovery  both  from  the  Postal 
Service  and  the  parties  to  the 
proceedings; 

(4)  Limitation  of  testimony;  and  the 
conduct  of  entire  proceedings  off  the 
record  with  the  consent  of  the  parties. 

It  then  comments: 

[bly  the  very  nature  of  the  examples 
enumerated,  the  Commission's  rulemaking 
authority  is  shown  to  be  simply  that 
necessary  to  implement  its  limited  statutory 
role:  The  efficient  administration  of  a  hearing 
after  it  has  been  appropriately  initiated  under 
sections  3622,  and  3623.  The  rules  now 
contemplated  go  far  beyond  this  intended 
role. 

Id.  at  14. 

In  drawing  this  narrowing  inference, 
the  Postal  Service  makes  no  effort  to 
account  for  the  broad  wording  of  §  3603, 
which  authorizes  the  Commission  not 
only  to  "promulgate  rules"  but  to 
"establish  procedures"  and  to  "take  any 
other  action"  it  deems  to  be  necessary 
and  proper  to  carry  out  its  functions  and 
obligations.  If  §  3603  were  meant  to 
authorize  only  rules  governing  formal 
hearings,  one  wonders  why  Congress 
saw  any  need  to  include  §  3603  in  the 
Act,  since  the  Act  already  specifies  the 
kind  of  rules  the  Commission  may  adopt 
for  that  purpose  in  §  3624(b).  The  Postal 
Service's  interpretation  of  §  3603 
renders  the  section  entirely 
uiinecessary.  It  is  a  basic  canon  of 
statutory  construction  that  statutory 
language  will  not  be  construed  in  such 
a  way  as  to  make  another  section  of  the 
same  statute  "superfluous,  void,  or 
insignificant.""* 

Section  3603  Extends  to  Commission 
Initiated  Proceedings  Under  §§  3623  and 
3622 

By  authorizing  the  Commission  not 
just  to  promulgate  rules,  but  to 
"establish  procedures"  and  to."take  any 
other  action"  it  is  clear  that  §  3603 
authorizes  the  Commission  to  do  more 
than  promulgate  rules  of  only  one 
narrow  type.  In  characterizing  the 
Commission's  authority  as  "the  efficient 
administration  of  a  hearing  after  it  has 
been  appropriately  initiated"  the  Postal 
Service  glosses  over  the  fact  that 
Chapter  36  of  the  Act  gives  the 
Commission  discretion  to  initiate 
classification  hearings  under  §  3623, 
and  complaint  cases  under  §  3662.  The 
Act  authorizes  the  Commission  to 
exercise  its  discretion  and  judgment  as 
to  whether  there  are  good  grounds  for 
initiating  such  hearings.  In  doing  so,  the 
Act  contemplates  that  the  Coinmission 
will  have  access  to  relevant,  reasonably 


"■  Public  Citizen  Health  Research  Group  v.  FDA. 
704  F.2d  1280,  1285  (DC.  Cir.  1983)  quoting  2A  C 
Sands,  Statutes  and  Statutory  Construction  §  46.06 
(4th  ed.  1973). 
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current  financial  data — ^before  hearings 
are  held — that  would  allow  the 
Commission  to  make  informed 
decisions  as  to  whether  such  hearings 
were  warranted. 

The  Commission's  duty  to  determine 
if  hearings  are  warranted  potentially 
extends  to  hearings  to  reclassify  rate 
categories  as  subclasses,  or  vice  versa, 
-depending,  in  part,  whether  they  have 
enough  common  cost-driving 
characteristics.  The  Commission's  duty 
to  determine  if  hearings  are  warranted 
also  potentially  extends  to  complaints 
that  certain  rates  or  discounts  are  unfair 
because  there  have  been  major  shifts  in 
relative  cost  savings  since  rates  were 
last  approved.  Determining  whether 
such  hearings  are  warranted  requires  the 
Commission  to  make  informed 
judgements  about  subclass  and  rate 
category  attributable  costs.  To  exercise 
the  discretion  that  the  Act  calls  for,  the 
Commission  needs  access  to  attributable 
cost  estimates  about  which  it  can  make 
soibe  judgments,  not  just  unreviewable, 
bottom-line  estimates  based  on 
unknown  data  sources  and  estimation 
methods.  The  partial  CRA 
documentation  required  by  the  Periodic 
Reporting  Rule  can  fulfill  this  need. 

Section  3603  Authorizes  Measures  That 
Make  Processing  Postal  Service 
Requests  More  Efficient  and  More  Fair 

The  more  important  need  that  partial 
docimientation  of  the  CRA  fulfills 
relates  to  the  omnibus  rate  cases  that  the 
Postal  Service  files,  and  the  myriad 
minor  rate  and  classification  cases  that 
it  files  under  abbreviated  hearing 
schedules.  The  "efficient 
administration"  of  those  hearings,  to 
quote  the  Postal  Service,  is  not  the 
Commission's  only  function.  Its 
function  is  not  just  to  conduct  those 
hearings  "efficiently"  in  a  severely 
compressed  time  frame,  but  to  conduct 
them  fairly. 

In  order  to  conduct  omnibus  rate 
hearings  initiated  by  the  Postal  Service 
efficiently,  the  Commission  has  to  be 
able  to  read,  comprehend,  and  in  some 
respects,  repair,  the  Postal  Service's 
"cost  attribution  engine"  before  it  can 
address  the  analytical  and  policy  issues 
raised  by  a  rate  request.  For  this  process 
not  to  swallow  up  the  majority  of  the 
available  hearing  time,  the  Commission 
needs  to  begin  the  process  with  an 
understanding  of  the  current  CRA.  This 
requires  reasonable  familiarity  with  the 
mechanics  of  the  Postal  Service's 
current  cost  attribution  methods.  If  it 
has  to  devote  a  major  portion  of  the 
litigation  window  to  acquiring  this 
familiarity,  it  may  have  to  give  the 
merits  of  the  Postal  Service's  cost 
attribution  methods,  as  well  as  basic 
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volumi  I  and  revenue  estimation  issues, 
short  s|irift.  All  of  these  considerations 
apply  Equally  to  interveners  in 
Commission  proceedings.  For  them  to 
have  ojeaningful  due  process,  they  not 
only  nded  a  reasonable  chance  to 
understand  and  respond  to  the  Postal 
Service's  entire  case  in  the  time  allotted, 
which  they  cannot  do  without  the 
documentation  required  by  the  Periodic 
Reporting  Rule,  they  need  a  reasonable 
chanceito  develop,  propose,  and  defend 
alternative  cost  estimation  techniques  in 
the  timp  allotted.  This  they  cannot  do 
without  the  datasets  required  by  the 
Periodic  Reporting  Rule. 

Sectioii  3603  Authorizes  Measures 
Designed  To  Expedite  Minor  Cases 

Betw  Ben  omnibus  rate  cases,  the 
Postal  I  lervice  often  files  requests  for 
change ;  in  rates  for  individual  mail 
categor  es.  When  it  does,  it  usually 
seeks  t<  i  expedite  the  case  by  seeking  a 
waiver  of  the  Commission's  normal 
docimii  intation  requirements  for  rate 
and  cla  ssification  cases  found  in  rules 
54  and  B4.  These  require  the  Postal 
Service  to  provide  full  documentation  of 
its  base  year  attributable  cost,  voliune, 
and  rev  enue  estimates.  The  Postal 
Service  usually  files  these  requests 
under  ( lommission  rules  that  drastically 
shorter  the  10-month  period  that  the 
statute  nakes  available  to  intervenors  to 
litigate  a  rate  case.  These  range  from 
"exper:  mental"  cases,  which  have  a    - 
150-da]  ■  litigation  schedule,  to 
Negotij  ted  Service  Agreements,  for 
which  i  60-day  litigation  schedule  has 
been  proposed. 

Thesi !  rules  allow  expedition  when 
intervei  lors  raise  only  issues  of  limited 
scope  aid  complexity.  The  ability  of  the 
Commi  jsion  and  the  intervenors  to 
process  such  cases  within  severely 
compre  ssed  schedules  also  depends  on 
their  ah  ility  to  do  without  a  fully 
docimw  inted  request.  Jf  a  partially- 
documi  inted  CRA  has  been  filed  under 
the  Per  odic  Reporting  Rule  for  an 
interim  year,  the  intervenors  are  much 
more  lij^ely  to  be  able  to  do  vdthout  a 
fully  documented  base  year  CRA,  and 
the  Cob  imission  is  much  more  likely  to 
grant  ti  e  waivers  that  expedition 
require  i,  and  allow  cases  to  proceed 
under  i  s  expedited  rules. 

The  i  bbreviated  hearing  schedules 
provide  d  for  by  the  Commission's 
expedit  3d  rules  are  Commission 
attempt  s  to  implement  the  ratemaking 
provisii  tns  of  the  Act  in  a  manner 
consist*  mt  with  modern  needs  of  the 
Postal  J  ervice.  The  concept  behind 
them  is  that  there  is  not  a  need  in  every 
case  to  itigate  every  issue — including 
the  met  hanical  structxire  of  the  CRA — 


from  scratch.  The  Periodic  Reporting 
Rule  is  based  on  that  concept  as  well.^^ 

Section  3603  Is  Not  Restricted  to 
Measures  Whose  Need  Is  "Compelling" 

The  Postal  Service  comments  that 

certain  information  required  by  the 

Periodic  Reporting  Rule  is  not  "strictly 

needed  to  conduct  rate  and 

classification  proceedings"  and  "not 

required  by  a  compelling  and  legitimate 

function."  Substantive  Comments  at  11, 

13.  It  thereby  implies  that  the  statutory 

threshold  for  invoking  the  authority  of 

§  3603  is  that  a  regulation  be  an 

indispensable  means  of  achieving  a 

statutory  purpose.  This  is  a  gloss  on 

§  3603  that  cannot  be  found  in  the 

legislative  history  or  inferred  from  the 

structure  of  the  Act.  The  provision 

authorizes  actions  that  the  Commission 

deems  to  be  "necessary  and  proper  to 

carry  out  their  functions  and  obligations 
*  *  *  >• 

As  the  Commission  has  explained,  it 
has  an  obligation  to  competently 
address  the  full  range  of  issues 
presented  by  a  rate  request  in  the  short 
time  allotted  by  statute  or  the  even 
shorter  time  allotted  by  special  rule.  To 
help  do  this  it  must  maintain  a  certain 
level  of  expertise  in  cmrent  methods  of 
attributable  cost,  volume,  and  revenue 
estimation.  The  partial  documentation 
of  the  CRA  required  by  the  Periodic 
Reporting  Rule  will  help  it  to  maintain 
this  expertise.  Maintaining  the  requisite 
expertise  to  do  the  Commission's  job 
effectively  is  not  a  minor  consideration 
in  making  sure  that  the  Postal 
Reorganization  Act  functions  as 
Congress  intended.  As  the  Supreme 
Court,  in  National  Greeting  Card 
Publishers  v.  USPS,  observed: 

Congress  recognized  that  the  increasing 
economic,  accounting,  and  engineering 
complexity  of  ratemaking  issues  had  caused 
Members  of  Congress,  "lacking  the  time. 


"The  Commission's  expedited  rules  of  practice 
incorporating  abbreviated  hearing  schedules  were 
adopted  at  the  request  of  the  Postal  Service.  They 
strain  the  due  process  protections  that  the  Act 
provides  to  intervenors  to  the  limit.  So  far,  the 
intervenors  have  cooperated  in  this  attempt  to 
accommodate  the  Postal  Service's  need  for  speed 
and  flexibility  in  ratemaking  and  classification 
procedures.  The  Commission's  expedited  rules  ask 
the  intervenors  to  assert ^11  of  the  formal  rights  that 
.they  have  under  highly  abbreviated  record  hearing 
procedures  in  order  to  meet  the  Postal  Service's 
need  for  flexible  ratesetting.  It  is  ironic  that  afler     ' 
receiving  the  voluntary  cooperation  of  the 
intervenors  in  foregoing  some  of  rigidities  of  the 
statutory  hearing  process  that  benefit  them,  the^ 
Postal  Service  so  adamantly  seeks  to  retain  all  of 
the  rigidities  of  the  formal  hearing  process  that 
benefit  the  Postal  Service.  These  include  its 
perceived  right  to  surprise  intervenors  with  all 
aspects  of  its  rate  requests,  thereby  maximizing  the 
time  pressure  under  which  they  must  litigate,  and 
minimizing  their  access  to  meaningful  due  process. 
See  Substantive  Comments  at  36. 
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training  and  staff  support  for  thorough 
analysis,'"  to  place  too  much  reliance  on 
lobbyists.  House  Report,  at  18.  Consequently, 
it  attempted  to  remove  undue  price 
discrimination  and  political  influence  by 
placing  ratesetting  in  the  hands  of  a  Rate 
Commission,  composed  of  "professional 
economists,  trained  rate  analysts,  and  the 
like,"  id.,  at  5,.  independent  of  Postal  service 
management,  id.,  at  13,  and  subject  only  to 
Congress'  "broad  policy  guidelines,"  id.,  at 
12. 

462  U.S.  810,  at  822.  [Emphasis  added.] 
In  its  comment,  the  Greeting  Card 
Association  points  out  that — 

Since  [the  Commission's]  duties  centrally 
Include  acting  as  an  expert  decisionmaker  on 
matters  arising  under  ch.  36  of  title  39,  it 
seems  clear  that  obtaining  the  information 
covered  by  this  docket  regularly  and 
systematically,  in  usable  form,  and  in  a 
timeframe  allowing  it  to  be  given  mature 
consideration  is  a  legitimate  need. 

GCA  Comments  at  4.  UPS  agrees.  See  • 
UPS  Comments  at  2,4. 

Similarly,  the  Commission  is 
obligated  to  afford  interveners 
meaningful  due  process  in  its  rate  . 
hearings.  Making  the  information 
required  by  the  rule  available  to 
prospective  intervenors  will  help  them 
comprehend  the  prodigious  amount  of 
technical  information  presented  in  an 
omnibus  rate  request,  and  to  develop 
and  present  alternative  estimation 
techniques,  within  the  short  time 
allotted  by  statute.  As  the  OCA  points 
out,  "providing  due  process  to  all 
participants  within  a  ten-month  time 
period  is  'a  compelling  and  legitimate 
Commission  function.' "  OCA  Reply 
Comments  at  3—4  [footnote  omitted]. 

The  information  required  by  the  rule 
might  not  "make  or  break"  the 
achievement  of  the  legitimate  statutory 
goals  of  maintaining  the  Commission's 
ratemaking  expertise,  and  affording 
prospective  intervenors  due  process,  but 
it  will  greatly  improve  the  odds.  That  is 
all  that  is  required  to  come  within  the 
authority  of  §3603. 

Illegitimate  Purposes  Hypothesized  for 
the  Periodic  Reporting  Rule 

Having  identified  the  legitimate 
statutory  functions  that  the  Periodic 
Reporting  Rule  facilitates,  it  is  helpful  to 
identify  what  functions  the  rule  is  not 
designed  to  serve.  The  Postal  Service 
suggests  that  the  purpose  of  the  rule  is 
to  allow  the  Commission  to  conduct 
"day-to-day  monitoring  of  [the  Postal 
Service's]  detailed  operations  and 
finances"  [Substantive  Comments  at  7], 
"auditing  of  the  Postal  Service's  books 
on  a  regular  basis"  [Id.  at  11]  and  obtain 
"oversight,"  "data  collection,"  and 
"investigatory  powers."  Id.  at  19. 

As  UPS  points  out,  the  updated 
Periodic  Reporting  Rule  does  none  of 


these  things.  UPS  Conunents  at  1.  The 
rule  does  not  require  the  Postal  Service 
to  provide  any  backup  data  with  which 
to  audit  its  books  of  account,  any 
documentation  of  its  data  collection 
activities,  or  any  data  that  would  make 
possible  daily  monitoring  of  operations 
or  finances.  No  oversight  is  involved, 
and  no  investigation  is  involved.  Nor 
does  it  involve  any  hearings,  or  any 
comments  from  the  public.  The  rule 
simply  requires  the  Postal  Service  to  file 
some  of  the  routinely  prepared 
documentation  that  support  its  periodic 
financial  reports  that  bear  on 
ratemaking.  1" 

In  discussing  the  legal  basis  for  the 
Periodic  Reporting  Rule,  the  Postal 
Service  argues  that  the  rule  conflicts 
with  its  right  to  decide  when  to  file  a 
rate  case  under  §  3622,  and  what  it 
considers  to  be  two  corollary  rights — the 
right  to  decide  when  to  reveal  its 
evidence  and  argument  in  support  of  its 
proposed  rates,  and  the  right  to  have  all 
analytical  activity  concerning  postal 
rates  confined  to  the  10-month  litigation 
window  allowed  by  the  Act.  Substantive 
Comments  at  15-17,  36. 

The  Rule  Does  Not  Affect  the  Timing  of 
Rate  Filings 

When  the  Postal  Service  files  a  rate 
request  under  §  3622  of  the  Act,  a 
complex  set  of  legal  consequences 
attach.  These  include  the  right  to 
receive  a  recommended  decision  on 
proposed  rates  from  the  Commission, 
the  right  to  receive  it  within  ten  months, 
and  a  complex  set  of  options  that  the 
Governors  have  to  respond  to  the 
Commission's  recommended  decision, 
including  acceptance,  rejection, 
modification,  and  the  right  to  appeal 
that  recommended  decision.  The 
publics  right  to  intervene,  to  present 
evidence,  and  to  appeal  the  result,  also 
attach  when  the  Postal  Service  files  a 
rate  request. 

No  legal  consequences  that  affect  the 
Postal  Service  or  the  rates  that  it  may 
charge  attach  to  the  filing  of  information 
under  the  Periodic  Reporting  Rule. 
When  it  complies  with  the  rule,  the 
Postal  Service  has  no  further  legal 
obligation  to  do  anything.  Its 


'"It  is  worth  noting  that  when  outside  auditors 
review  the  Postal  Service's  CRA.  they  perform  a 
■■process  audit"  that  is  designed  only  to  confinn 
that  the  processing  steps  that  are  intended  to  be 
performed  are  in  fact  performed.  It  does  not  involve 
a  conceptual  audit  that  addresses  the  suitability  of 
the  estimation  methods  used  or  the  reasonableness 
of  the  results  obtained.  Review  of  the  CRA  by  the 
Office  of  the  Inspector  General,  or  by  GAO.  are 
generally  not  conceptual  audits  either.  There  does 
not  appear  to  be  any  provision  in  the  current 
regulatory  regime  for  regular  conceptual  audits  of 
the  Postal  Service's  ccjst.  volume,  and  revenue 
estimates  like  the  ones  that  the  Commission 
performs  intermittently  during  omnibus  rate  cases. 


complaints,  therefore,  can  only  be  based 
on  the  effects  that  the  rule  might  have, 
if  any,  on  the  way  that  its  request  is 
handled  during  a  rate  case.'^ 

Section  410(c)(4)  Is  Not  Relevant  to  the 
Rule 

Section  410(c)(4)  of  the  Act  exempts 
"[i]nformation  prepared  for  use  in 
connection  with  proceedings  under 
Chapter  36  of  this  title"  from  mandatory 
disclosure  under  the  Freedom  of 
Information  Act.  The  Postal  Service 
argues  §  410(c)(4)  protects  information 
required  by  the  Periodic  Reporting  Rule 
from  public  disclosure  not  just  through 
Freedom  of  Information  Act  requests, 
but  through  any  other  mechanism, 
including  Commission  rules  adopted 
under  §  3603  of  the  Act.  Id.  at  26. 

Whether  §  410(c)(4)  provides  a  general 
shield  of  protection  for  materials 
prepared  for  Chapter  36  litigation  is  not 
a  question  that  needs  to  be  decided  as 
part  of  this  rulemaking.  There  is  a 
crucial  distinction  between  standard 
financial  reports  that  are  routinely 
prepared  for  the  benefit  of  management, 
and  financial  reports  that  have  been 
adapted  to  support  a  specific  proposed 
revenue  requirement  and  a  specific  set 
of  proposed  new  rates,  to  be 
implemented  in  a  specific  test  period. 
The  former  class  of  reports  are  normal 
business  records  not  prepared  primarily 
for  litigation.  The  Periodic  Reporting 
Rule  requires  that  some  standard 
business  records  be  provided.  The 
principal  effect  of  providing  them  is  to 
allow  the  interested  public  to  learn 
enough  about  the  way  that  the  Postal 
Service  routinely  estimates  costs  and 
revenues  to  comprehend  an  enormously 
complex  omnibus  rate  filing  in  the 
narrow  litigation  window  provided. 
Only  the  latter  class  of  reports  are 
prepared  primarily  for  litigation 
purposes.  The  Periodic  Reporting  Rule 


'"The  existing  Periodic  Reporting  Rule  contains 
a  long  list  of  routinely  gathered  financial  and 
operating  information  that  is  prepared  for  the 
benefit  of  postal  management,  but  also  gives  the 
Commission  and  the  interested  public  useful 
background  information  that  will  help  them  pnJCess 
a  rate  case  when  it  is  eventually  filed.  Almost  any 
of  the  categories  of  information  covered  by  the  rule 
are  the  kind  that  could  be  expected  to  eventually 
be  discussed  and  analyzed  in  a  rate  case.  For 
example,  for  decades,  the  rule  has  included 
accounting  period  financial  reports,  reports  on 
revenue,  pieces,  and  weight  for  groups  of  mail 
(RPW),  various  management  plans,  and  the  CRA 
and  the  Cost  Segments  and  Components  report, 
with  partial  documentation.  For  decades  the 
rationale  for  including  these  reports  in  the  rule  was 
that  they  help  the  Conunission  and  the  affected 
public  understand  the  kind  of  information,  but  not 
the  specific  information,  that  will  be  used  to 
support  rates  when  a  case  is  eventually  filed.  This 
helps  the  Comii)ission  process  a  rate  case  more 
efficiently  and  more  fairly.  This  is  the  principal 
effect  .that  the  rule  has  on  the  way  that  a  Postal 
Service  rate  request  is  handled. 
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does  not  apply  to  them.  See  GCA 
Comments  at  5.  n.  6.  Therefore,  the  rule 
does  not  infringe  on  the  Postal  Service's 
right  under  §  410(c)(4)  not  to  disclose 
attorney  work  product  intended  for 
Chapter  36  litigation,  even  if  that 
provision  were  to  apply  outside  of  the 
context  of  Freedom  of  Information  Act 
requests. 

Thefe  Is  No  Statutory  Ban  on  Evaluating 
Rate-Related  Matters  Between  §  3622 
Proceedings 

Section  3624(c)(1)  of  the  Act  requires 
the  Commission  to  transmit  a 
recommended  decision  on  the  Postal 
Service's  request  for  new  rates  within  10 
months  after  receiving  the  request.  The 
Postal  Service  argues  that  this  provision 
entitles  it  to  a  respite  from  litigating 
rate-related  matters  outside  of  this  10- 
month  period.  20  But  the  Postal  Service 
goes  further,  and  argues  that  this  respite 
includes  a  right  not  to  have  to  think 
about  rate-related  matters,  and  a  respite 
from  having  others  think  about  rate- 
related  matters.  The  Postal  Service 
argues  that  the  Periodic  Reporting  Rule 
robs  it  of  the  respite  to  which  it  is 
entitled,  because  it  provides  others  with 
information  that  would  enable  them,  in 
the  period  between  rate  cases,  to  study- 
how  postal  costs  and  revenues  behave. 
Substantive  Comments  at  17. 

Apparently,  in  the  Postal  Service's 
view,  a  "rate  case"  happens  whenever, 
and  wherever  a  person's  thoughts  turn 
to  postal  cost  or  revenue  behavior,  and 
if  the  Postal  Service  didn't  ask  them  to 
do  it.  §  3624(c)(1)  is  violated.  It  is  hard 
to  take  this  proposition  seriously.  One 
obvious  flaw  in  this  logic  is  the  fact  that 
the  Act  contains  a  complaint  procedure 
whereby  the  public  may  ask  the 
Conunission,  at  any  time,  to  hold  a 
hearing  on  whether  current  rates  violate 
the  policies  of  the  act.  See  39  U.S.C. 
§  3662.  This  cannot  be  reconciled  with 
the  Postal  Service's  "respite"  theory.  It 
should  also  be  noted  that  there  is 
nothing  in  the  legislative  history  of 
§  3624(c)  to  suggest  that  it  was 
motivated  by  a  desire  to  give  the  Postal 
Service  a  respite  from  other  Chapter  36 
hearing;,  let  alone  give  it  a  respite  from 
others'  rate-related  thoughts.^' 


2" This  aigument,  of  course,  ignores  the  various 
kinds  of  hearings  that  the  Act  authorizes  the 
Commission  to  initiate  between  rate  cases. 

^'  Section  3624tc)(l)  was  adopted  as  part  of  the 
1976  amendments  to  the  Act.  The  legislative  history 
of  this  provision  indicates  only  two  motives  for 
adopting  the  lO-raonth  time  limit  for  completing 
rate  cases.  The  overriding  motive  was  the  desire  to 
shorten  rate  cases  so  that  revenues  could  be 
increased  more  quickly,  and  the  financial  crisis  that 
prompted  the  1976  amendments  would  not  reoccur. 
See  Report  of  Committee  on  Post  Office  and  Civil 
Service,  House  of  Representatives,  on  H.R.  8603, 
Postal  Reorganization  Amendments  of  1976,  Pub.  L. 


B.  Disc  fosure  Policy  Under  the  Periodic 
Report  ng  Rule  « 
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Cong.,  2d  Sess.,  October  1976,  at  page 
(Rem  irks  of  Senator  McGee).  A  secondary 
•  IS  to  reduce  the  Postal  Service's  control 

I  Resetting  process  by  lengthening  the 

II  It  the  Postal  Service  must  wait  before  it 
temj  orary  rates  into  effect,  from  90  days  to  10 

ler  it  files  a  rate  request.  Id.  at  51.  The 
assefls  that  under  the  original  statute, 
rates,  as  a  practical  matter,  became 
:  rates,  shortening  the  hearing  time  before 
f  Brmanent  rates  were  implemented  to  90 
c(  ntends  that  the  effect  of  the  1976 
amendmc  nts  was  to  greatly  expand  the  opportunity 
inlerve  lors  in  rate  cases  to  influence  the 

)f  permanent  rates.  OCA  Reply  Comments 


it  seems  highly  unlikely  that  the  Postal 
Service  will  have  justification  to  seek 
confidential  treatment  of  the  materials  it 
will  provide  to  comply  with  revised  rule 
102. 

Furthermore,  the  Commission  always 
has  conscientiously  dealt  with  requests 
for  confidential  treatment  of  data  both 
during  and  outside  of  docketed  cases. 
Existing  procedures  assure  that  both  the 
Postal  Service,  and  all  others  providing 
information  to  the  Commission,  have 
ample  safeguards  to  assure  that  their 
concerns  will  be  fully  heard  and 
evaluated  in  timely  fashion,  and  their 
rights  fully  protected. 

Protecting  Commercially  Sensitive 
Information  Required  by  the  Rule 

In  a  rate  case,  a  litigant  occasionally 
will  seek  to  discover  information  that    » 
another  litigant  considers  to  be 
commercially  sensitive.  The 
Commission  resolves  such  issues  by 
balancing  one  litigant's  need  for  the 
information  to  support  its  case  against 
the  potential  commercial  harm  that 
disclosure  might  cause  to  the  other 
litigant.  In  such  cases  there  is  a  general 
presumption  that  discovery  should  be 
granted  in  order  to  afford  the 
discovering  party  its  due  process  right 
to  prove  its  case.  The  tension  between 
the  discovering  party's  need  to  prove  its 
case  and  the  opponents  need  to  protect 
commercially  valuable  information  is 
sometimes  resolved  by  granting 
discovery  subject  to  various  protective 
conditions.  For  example,  only 
temporary  access  may  be  granted,  and 
only  to  specified  persons  or  groups. 

The  CRA  documentation  that  the  rule 
requires  is  among  the  documentation 
that  the  Postal  Service  has  consistently 
disclosed  in  rate  cases  without  asserting 
that  the  documentation  has  commercial 
value  and  without  seeking  protective 
conditions.  The  minor  exception  to  this 
Postal  Service  policy  has  been  its 
consistent  request  that  facility-specific 
data,  and  mailer-specific  data,  be  coded 
so  as  to  mask  the  identity  of  the  facility 
or  the  mailer.  The  Postal  Service  has  not 
explained  why  the  same  approach  could 
not  be  satisfactorily  applied  to 
disclosure  under  this  rule. 

In  its  comments,  the  Postal  Service 
strenuously  objects  to  following  the 
same  disclosing  policy  with  respect  to 
the  same  documentation  in  the  context 
of  the  Periodic  Reporting  Rule.  It  asserts 
that  "the  majority  of  the  information 
designated  by  the  Commission's 
proposed  rules  consists  of  commercial 
information  that  would  not  be  disclosed 
under  good  business  practices."  As  part 
of  its  justification  for  this  position,  it 
notes  that  the  material  covered  by  the 
rule  includes  information  specific  to 
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particular  facilities.  Substantive 
Comments  at  31-32.  The  position  that 
the  Postal  Service  has  taken  appears  to 
be  based  in  part  on  the  assumption  that 
facility-specific  data  would  somehow  be 
at  risk  if  it  were  disclosed  under  the 
rule.  The  Commission  has  no  intention 
of  affording  less  protection  to  the 
information  obtained  under  the  Periodic 
Reporting  Rule  than  it  has  consistently 
afforded  in  the  context  of  a  rate  case. 
The  position  that  the  Postal  Service  has 
taken  also  appears  to  be  influenced  by 
its  overly-broad  and  inaccurate 
characterizations  of  the  documentation 
that  the  rule  requires. 

Express  Authority  for  the  Rule  Is  Not 
Required 

The  Postal  Service  emphasizes  that  ■ 
the  Postal  Reorganization  Act  does  not 
expressly  authorize  the  Commission  to 
require  the  Postal  Service  to  provide 
access  to  information  outside  the 
context  of  Chapter  36  rate  hearings.  Id. 
at  24.  The  Postal  Service  further 
emphasizes  that  §  410(c)  of  the  Act 
exempts  it  from  the  obligation  to 
disclose  the  following  information  in 
response  to  Freedom  of  Information  Act 
requests: 

Information  of  a  commercial  nature, 
including  trade  secrets,  whether  or  not 
obtained  from  a  person  outside  the  Postal 
Service,  which  under  good  business  practice 
would  not  be  publicly  disclosed. 

The  Postal  Service  assumes  that 
§  410(c)  not  only  exempts  such 
information  from  mandatory  disclosure 
in  response  to  requests  filed  under  the 
Freedom  of  Information  Act,  but,  by 
implication,  exempts  it  from  mandatory 
disclosure  under  any  circumstance, 
other  than  pending  Chapter  36  hearings. 
Id.  at  26. 

Although  the  Act  does  not  expressly 
authorize  the  Commission  to  require  the 
Postal  Service  to  provide  information 
outside  the  context  of  Chapter  36 
hearings,  express  authority  is  not 
required,  given  the  availability  of 
§  3603.  Because  of  its  broad  language, 
any  exercise  of  §  3603  authority  is 
necessarily  an  exercise  of  implied 
authority.  The  issue  is  whether  it  is 
plausibly  and  reasonably  implied. 

The  Commission  has  already 
explained  why  it  needs  the 
documentation  required  by  the  rule  if  it 
is  to  effectively  evaluate  all  of  the  issues 
presented  in  §  3624  hearings  within 
severely  compressed  litigation 
windows.  It  has  already  explained  why 
that  information  is  needed  if  the 
Commission  is  to  ensure  that 
intervenors  in  futine  rate  cases  have  a 
realistic  opportunity  to  understand  the 
immensely  complex  documentation 


supporting  Postal  Service  rate  requests, 
and  to  develop  alternatives,  in  the 
severely  compressed  litigation  window 
available.  Having  shown  the  need  for 
the  rule  to  carry  out  its  functions  under 
§§  3622,  3623,  and  3662  of  the  Act,  Uie 
Conunission  has  demonstrated  that  the 
rule  is  the  kind  of  procedure  that 
Congress  meant  to  authorize  by  the 
general  language  of  §  360  j: 

The  Rule  Does  Not  Conflict  With  the 
Policy  Underlying  §41 0(c) 

The  Commission  sees  no  conflict 
between  the  Periodic  Reporting  Rule,  as 
authorized  by  §  3603,  and  the  disclosure 
policy  reflected  in  §  410(c)  of  the  Act. 
Section  410(c)  does  not  expressly  apply 
in  contexts  other  than  Freedom  of 
Information  Act  (FOIA)  requests.  There 
are  special  considerations  that  are  likely 
to  have  led  Congress  to  exempt  the 
Postal  Service  from  mandatory 
disclosure  of  commercially  sensitive 
information  in  response  to  FOIA 
requests.  The  most  significant  of  those 
considerations  is  that  in  deciding 
whether  to  comply  with  a  FOIA  request, 
an  agency  may  not  take  into  accoimt  the 
need  of  the  requesting  party  for  the 
information  that  it  is  requesting,  NLRB 
V.  Sears,  Roebuck  &■  Co..  421  U.S.  132 
(1975)  at  143  n.  lO,  and  it  generally  may 
not  take  into  account  its  own  burden  in 
complying  with  such  a  request.  See 
Ruotoio  V.  Dept.  of  Justice,  53  F.3d  4,  10 
(2d  Cir.  1995).  Disclosure  is  mandatory 
unless  the  information  falls  within  one 
of  the  narrow  exemptions  that  the  FOlA 
makes  available.  These  simplifying 
procedures  were  thought  necessary  to 
make  the  FOIA  effective,  but  they 
introduce  a  procedural  arbitrariness  that 
is  not  necessarily  appropriate  in  all 
circumstances  involving  disclosure  of 
sensitive  materials.  Aware  that  the  FOIA 
does  not  allow  a  balancing  of  the 
public's  need  for  information  against  the 
potential  harm  to  the  agency  of 
providing  it.  Congress  exempted  the 
Postal  Service  from  disclosing 
commercially  sensitive  materials  in  the 
FOIA  context. 

The  Postal  Service  does  not  have 
express  authority  to  withhold 
information  that  the  Commission  needs 
to  effectively  carry  out  its  functions 
under  the  Act.  Outside  of  the  FOIA 
context,  Congress  did  not  expressly 
exempt  the  Postal  Service  from 
disclosine  of  commercially  sensitive 
materials,  or  expressly  make  the  Postal 
Service  the  arbiter  of  what  materials 
should  be  considered  commercially 
sensitive.  What  Congress  intended 
where  another  Federal  agency,  such  as 
the  Commission,  has  demonstrated  a 
substantial  need  for  information  from 
the  Postal  Service,  and  is  willing  and 


able  to  balance  its  need  for  that 
information  against  the  burden  and 
potential  commercial  harm  of  providing 
it,  can  only  be  surmised  from  the  other 
provisions  of  the  Postal  Reorganization 
Act. 

The  Postal  Service  frequently  points 
out  that  Congress,  in  adopting  the  Postal 
Reorganization  Act,  intended  that  the 
Postal  Service  function  more  like  a 
private  business  than  it  had  been 
functioning.  Exemption  from 
responding  to  some  kinds  of  FOIA 
requests  is  one  way  in  which  the  Postal 
Service  resembles  a  private  business. 

At  the  same  time,  nowever.  Congress 
gave  the  Postal  Service  special 
monopoly  privileges  and  made  it  clear 
that  these  privileges  carried  with  them 
special  duties  toward  the  public  that  a 
private  business  does  not  have.  The  first 
section  of  the  Act.  39  U.S.C.  §  101,  is 
replete  with  these  special  duties.  Chief 
among  these  are  its  obligation  to  provide 
the  public  with  universal  service 
|§  101(b)]  that  is  capable  of  binding  the 
nation  together  (§  101(a)1.^2  j]^^  Postal 
Service  is  also  required  to  charge  rates 
that  are  based  on  principles  of  equity 
and  other  public  policies,  not  just 
profitability.  See  §  101(d).  The  Postal 
Rate  Commission  has  a  key  role  to  play 
in  ensuring  that  rates  comply  with  these 
policies. 

Given  the  remarkable  dissimilarities 
between  the  Postal  Service  and  a  private 
business  with  respect  to  its  obligations 
to  the  public,  it  is  implausible  that 
Congress  would  have  intended  the 
Postal  Service  to  have  the  power  to 
decide  for  itself  what  the  outside  world 
may  know  about  it.  including  what  the 
outside  world  may  know  about  its 
operations  and  finances  that  bear  on 
ratemaking,  except  during  rate 
litigation.  The  Commission  is  not  aware 
of  any  government  monopoly  that  has 
been  granted  absolute  power  to  decide 
for  itself  what  its  disclosure  policy  will 
be.  It  is  much  more  plausible  to  surmise 
that,  apart  from  litigation,  the  Postal 
Service's  power  to  decide  what  its 
disclosure  policy  will  be  is  not  absolute, 
but  qualified.  One  of  the  respects  in 
which  it  is  qualified  is  where  the 


-'-Section  101(a).  states: 

The  United  Slates  Postal  Sennce  shall  be 
operated  as  a  basic  and  fundamental  service 
provided  to  the  people  by  the  Government  of  the 
United  States,  authorized  by  the  Constitution, 
created  by  Act  of  Congress,  and  supported  by  the 
people.  The  Postal  Service  shall  have  as  its  basic 
function,  the  obligation  to  provide  postal  services 
to  bind  the  Nation  together  through  the  personal, 
educational,  literar)',  and  business  correspondence 
of  the  people.  It  shall  provide  prompt,  reliable,  and 
efficient  services  to  patrons  in  all  areas  and  shall 
render  postal  services  to  all  communities.  The  costs 
of  establishing  and  maintaining  the  Postal  Serv'ice 
shall  not  be  apportioned  to  impair  the  overall  value 
of  such  service  to  the  people. 
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Commission  (which  has  primary 
ratemaking  responsibility  under  the 
Act)  -  *  has  demonstrated  a  need  for  a 
limited  amount  of  documentation  of 
routine  financial  reports  to  make  the 
ratesetting  process  function  properly. 

The  Commission's  Periodic  Reporting 
Rule  is  a  restrained  exercise  of  its 
authority  to  establish  procedures  that 
ensure  that  its  hearings  afford 
meaningful  due  process  both  to  the 
Postal  Service  and  to  the  affected 
public,  and  ensure  that  the  Commission 
maintains  the  expertise  that  is  required 
to  make  informed  rate 
recommendations.  As  such,  it  is 
authorized  under  §  3603  of  the  Act. 

In  deciding  whether  the  updated 
Periodic  Reporting  Rule  is  an 
appropriate  exercise  of  the 
■  Commission's  §  3603  authority,  the- 
questions  to  be  answered  are  whether 
the  need  for  the  information  identified 
By  the  Commission  is  real  and 
substantial,  and  whether  providing  it 
would  significantly  impair  the 
functioning  of  the  Postal  Service. 

The  Need  of  Litigemts  for  Meaningful 
Due  Process 

If  there  is  a  common  theme  among  the 
comments  received  in  this  docket  from 
potential  intervenors  in  rate  cases,  it  is 
that.'under  current  circumstances,  the 
htigation  "playing  field"  in  omnibus 
rate  cases  is  tilted  so  steeply  in  favor  of 
the  Postal  Service  that  their  basic  right 
to  due  process  is  jeopardized.  The 
causes  are  severe  asymmetry  in  the  time 
and  resources  available  to  prepare  for  a 
rate  filing,  severe  asymmetry  in  access 
to  relevant  information,  the  immense 
scope  and  detail  of  the  filing,  and  the 
short  statutory  deadline  for  digesting 
and  reacting  to  it.  As  the  American 
Bankers  Association  points  out 

[mjuch  of  the  complexity  associated  with 
omnibus  rate  cases  for  the  CoiQmission  and 
interveners  arises  from  the  fact  that  they 
cannot  even  begin  to  prepare  for  such  a  case 
until  It  is  filed.  The  changes  to  the 
Commission's  rules  as  proposed  in 
Commission  Order  No.  1358,  which  would 
require  the  USPS  to  periodically  file  much  of 
the  basic  information  upon  which  requests 
for  new  rates  are  based,  would  greatly 
facilitate  effective  decision  making  by  the 
Commission  and  effective  participation  by 
intervenors  in  omnibus  rate  cases. 

ABA  Comments  at  1-2.  American 
Business  Media  concurs: 

[w]ith  data  available  on  an  ongoing  basis,  not 
only  would  the  Commission  be  better 
prepared  for  a  rate  filing,  but  the  Postal 
Service's  customers  would  not  bear  the 
burden  of  having  the  ten  or  twelve  feet  of 


"  See  National  Association  of  Greeting  Card 
Publishers  v.  USPS,  462  U.S.  810.  821  (1983) 
quoting  S.  Rep.  No.  91-912  at  4  (1970). 
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lO  1 

ABN   Reply  Comments  at  2.  The  OCA 
summi  rizes  the  dilemma  of  intervenors: 

[als  a  pi  rticipant  in  rate  cases,  the  OCA  has 
watche  I  the  complexity  and  sophistication  of 
Postal  J  ervice  presentations  rise 
expone  ilially.  The  "lead  "  time  required  by 
the  OCj  l  (or  any  other  participant)  to  match 
the  leval  of  the  Service's  evidence  has  also' 
d  exponentially.  But  the  Postal 
Seeks  to  preserve  its  lead-time 
;e  of  "six  months"  while  denying 
lime  to  participants.  At  some  point 
passed,  as  far  as  the  OCA  is 
d)  the  advantage  to  the  Postal 
becomes  overwhelming,  and  due 
evaporates.  Whatever  may  have 
the  Commission  to  propose  the 
"ic  reporting  rules,  the  effect  of 
ementation  will  be  to  level  the 
field  for  participants  other  than  the 
Sjsrvice. 

OCA  Reply  Comments  at  4-5. 
[Footni  ite  omitted.) 

the  playing  field  is  tilted  is  not 

the  self-serving  perception  of 
interve  lors  in  rate  cases.  The  Federal 

"  appeals  in  Association  of 
American  Publishers,  Inc.  v.  Governors 

'nited  State  Postal  Service,  485 
779  (D.C.  Cir.  1973)  has 
commekited  on  the  problem  as  well: 

Pojtal  Service)  alone  takes  in  the  full 
Postal  Service  operations  when 
presentiig  its  proposals.  And  it  alone  is  in 
n  to  influence  the  Postal  Service's 

accounting  procedures  and  record 
Outsider  challenges  to  ihe 
fundamental  approach  the  Postal  Service 
takes  to  ratemaking  are  unlikely  to  meet  with 
stunninj ;  success  under  these  circumstances 
(footnotf  omitted). 


c  av 


troblem  of  securing  meaningful 
pn  cess  for  intervenors  in  rate  cases 
ind  substantial,  and  the 
ion  required  by  the  updated 
Reporting  Rule  is  reasonably 
to  partially  solve  that  problem, 
remaining  question  is  whether 
ng  that  information  would 

impair  the  functioning  of 
Service.  The  Commission  has 
earlier  that  the  burden  of 
ompljjing  with  the  rule  is  a  tiny 

of  the  burden  of  documenting  a 
rate  case,  primarily  because 
Service  produces  almost  all  of 
f  )rmation  routinely  anyway,  for 
apart  from  the  rule. 


red  I 


reasons 

The  Poi  tal  Service's  Assertions  of 
Commt  rcial  Sensitivity  Are 
Unexp«  ctedly  Broad 

The  I  ostal  Service,  unexpectedly, 
asserts  that  the  majority  of  the 


information  required  by  the  rule  is 
commercially  sensitive.  It  is  very 
difficult  to  evaluate  this  assertion 
because  it  is  made  at  such  a  general 
level.  The  Postal  Service  makes  almost 
no  effort  to  identify  which  of  the  diverse 
information  required  by  the  rule  it  now 
believes  falls  in  this  category. 

There  are  a  number  of  reasons  that- 
this  broad  assertion  of  commercial 
sensitivity  is  unexpected.  One  is 
because  the  subject  matter  of  the 
information  required  by  the  rule  is 
information  that  the  rule  has  required 
for  decades,  and  the  Postal  Service  has 
provided  for  decades,  without 
suggesting  that  it  is  commercially 
sensitive.  Another  reason  that  this  ^ 

assertion  is  unexpected  is  because  the 
information  required  by  the  rule  is 
information  that  the  Postal  Service  has 
routinely  provided  in  omnibus  rate 
cases  without  asserting  that  it  is 
sensitive  and  without  seeking  to  file  it 
under  protective  conditions. 
Furthermore,  on  several  occasions,  the 
Postal  Service  has  voluntarily  disclosed 
much  of  the  CRA  documentation  that  it 
now  seeks  the  most  strenuously  to 
withhold.  In  1998,  for  example,  after  the 
Docket  No.  R97-1  omnibus  rate  case 
was  concluded,  the  Postal  Service 
voluntarily  provided  the  Commission 
with  an  extensively  documented  . 
interim-year  CRA  that  was  calculated 
according  to  Commission  attribution 
methods.  The  documentation  included 
the  B  workpaper  spreadsheets  and  some 
«f  the  input  datasets  that  the  updated 
Periodic  Reporting  Rule  now  requires. 
There  was  no  assertion  that  this 
information  was  commercially  sensitive, 
and  no  request  that  it  be  maintained 
under  protective  conditions.  Similarly, 
on  May  30  of  this  year,  the  Postal 
Service  volimtarily  included  with  its 
CRA  submitted  imder  the  prior  version 
of  the  Periodic  Reporting  Rule,  the  B 
workpaper  spreadsheets  for  the  major 
costs  segments  (Segments  3,  6,  7,  and 

14).24 

Taken  together,  this  history  adds  up 
to  a  shift  in  the  attitude  of  the  Postal 
Service  toward  the  commercial 
sensitivity  of  the  CRA  documentation 
that  the  updated  rule  requires.  This  new 
attitude  is  not  satisfactorily  justified  by 
the  Postal  Service.  Once  facility 
identifiers  are  removed  from  the 
required  datasets,  there  is  no  apparent 
commercial  use  to  which  any  of  this 


'^  See  Letter  of  May  30,  2003,  from  Daniel  J. 
Foucheaux,  Chief  Coimsei,  Ratemaking,  to  the  Hon. 
Steven  W.  Williams,  Secretary,  Postal  Rate 
Commission.  This  was  apparently  done  on  the 
assumption  that  the  B  workpapers  for  these  cost 
segments  are  the  current  counterpart  to  the  CRA 
documentation  that  it  had  provided  in  past  years 
under  the  Periodic  Reporting  Rule. 
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documentation  could  be  put,  and  the 
Postal  Service  has  suggested  none. 

The  conunenters  argue  that  the  Postal 
Service's  main  motive  in  opposing  the 
update  to  the  Periodic  Reporting  Rule  is 
not  its  new-found  concern  for  the 
commercial  sensitivity  of  this  data,  but 
the  loss  of  the  tactical  advantage  that  it 
has  entering  rate  cases  fully  prepared 
while  the  interveners  play  a  desperate 
game  of  catch  up  in  the  short  litigation 
window  available.  See  ABA  Comments 
at  3-4,  OCA  Reply  Comments  at  1,  UPS 
Reply  Comments  at  6.  American 
Business  Media's  comments  are 
representative 

American  Business  Media  submits  that 
what  the  Postal  Service  fears  is  actually  the 
loss  of  the  enormous  advantage  it  obtains  by 
springing  mountains  of  data,  new  costing 
methodologies,  and  hundreds  of  proposed 
rates  upon  the  Commission  and  other  parties 
a  mere  ten  months  before  a  heavily  litigated 
case  with  dozens  of  active  parties  must  be 
resolved. 

ABM  Reply  Comments  at  5.  [Footnote 
omitted.] 

The  comments  in  this  docket  from 
those  who  have  participated  in  past  rate 
hearings  agree  that  the  Postal  Service's 
assertions  of  the  commercial  sensitivity 
of  the  information  required  by  the 
Periodic  Reporting  Rule  are 
indiscriminately  broad.  The  American 
Bankers  Association,  for  example, 
argues  that " 

*  *  *  virtually  no  other  enterprise,  including 
those  that  compete  with  the  Postal  Service  in 
the  small  area  where  there  is  direct 
competition,  has  a  cost  structure  that  even 
remotely  resembles  the  cost  structure  of  the 
USPS.  Thus,  the  sort  of  data  the  proposed 
rule  changes  would  require  the  Postal  Service 
to  produce  does  not  seem  to  be  the  sort  of 
data  that  would  give  competitors  in  the  small 
area  where  there  is  competition  information 
of  value. 

ABA  Comments  at  4. 

These  commenters  point  out  that  only 
a  few  of  the  Postal  Ser\'ice's  products 
are  provided  in  competitive  markets 
(Express  Mail,  Priority  Mail,  and  parcel 
post),  and  that  their  commercial 
significance  is  minor.  (They  accounted 
for  only  7  percent  of  net  postal  revenue 
in  FY  2002.)  They  argue  that  this 
competitive  "tail"  should  not  wag  the 
dog  in  matters  of  information 
disclosure.  They  note  that  if  there  is 
sensitive  information  about  these 
services  in  the  materials  required  by  the 
rule,  the  Postal  Service  could  identify  it 
with  specificity  and  seek  appropriate 
protective  conditions  to  prevent  any 
perceived  harm.  ABA  Comments  at  ^, 
GCA  Comments  at  6-7,  UPS  Reply 
Comments  at  6. 


Commercial  Sensitivity  Objections 
Involve  Only  the  Frequency  of 
Disclosure  Required  by  the  Rule 

As  already  noted,  the  Postal  Service 
has  consistently  disclosed  the  CRA 
documentation  required  by  the  updated 
Periodic  Reporting  Rule  to  the  public  in 
its  omnibus  rate  requests  and  has 
voluntarily  disclosed  most  of  this 
documentation  in  some  interim  years  as 
well.  It  has  not  asked  that  it  be  treated 
as  commercially  sensitive  in  either 
context.  The  Postal  Service's  objections 
to  its  disclosure  under  the  Periodic 
Reporting  Rule,  therefore,  have  to  be 
based  almost  entirely  on'the  prospect 
that  under  the  rule,  these  same  materials 
would  be  disclosed  more  frequently 
than  they  otherwise  would  be.  The  logic 
of  the  Postal  Service's  position  seems  to 
be  that  disclosing  these  materials  is  not 
a  significant  commercial  risk  when  their 
disclosure  occurs  at  the  frequency  that 
it  has  in  the  past,  but  would  become  a 
significant  risk  if  disclosed  annually. 

The  Potential  Harm  of  Annual 
Disclosure  Has  Already  Been  Tested 

If  annual  disclosure  were  the  true  test 
of  the  dangers  of  disclosing  these 
materials,  the  Postal  Service  has  already 
conducted  this  test.  Every  year  for  a  six- 
year  period  starting  with  FY  1995 
(provided  in  Docket  No.  MC96-3),  and 
ending  in  FY  2000  (provided  in  Docket 
No.  R2001-1),  the  Postal  Service  has 
publicly  disclosed  the  CRA 
documentation  that  the  Periodic 
Reporting  Rule  now  requires.  Rather 
than  suffer  financially,  this  was  by  far 
the  most  prosperous  period  that  the 
Postal  Service  has  had  since  the 
adoption  of  the  Postal  Reorganization 
Act  in  1970.  The  Postal  Service's 
competitive  services  participated  fully 
in  this  unprecedented  prosperity.  This 
should  dispel  the  Postal  Service's  fears 
that  annual  disclosure  of  the 
information  required  by  the  Periodic 
Reporting  Rule  will  adversely  affect  its 
financial  prospects  or  its 
competitiveness.  By  the  same  token,  it 
should  also  dispel  the  notion  that  the 
institutional  calamities  that  the  Postal 
Service  warned  would  ensue  from 
annual  disclosure  will,  in  fact,  occur. 
Over  this  period  there  was  no  attempt 
by  the  Commission  to  monitor  day-to- 
day management  of  the  Postal  Service, 
to  audit  its  books  of  account,  to 
supervise  its  data  collection  activities, 
or  develop  rate  recommendations 
outside  of  a  pending  rate  case.  Nor  did 
the  Commission  compromise  any 
Governors'  decision  through  interim- 
.jtear  research,  or  take  any  other  action 
that  "fundamentally  altered"  the 


institutional  relationship  between  the 
Commission  and  the  Postal  Service. 

What  did  happen  over  this  six-year 
period  of  annual  disclosure  was  that  the 
Commission  had  a  better  opportunity  "to 
keep  current  on  the  "state  of  the  art"  of 
cost  attribution  as  practiced  by  the 
Postal  Service.  It  had  a  better 
opportunity  to  evaluate  its  forecasting 
models  to  see  where  their  assumptions 
held  up  and  where  they  didn't.  The 
Commission  was  better  able  to  waive 
some  documentation  requirements  in 
minor  cases,  due  to  the  availability  of 
recent  Base  Year  CRA  documentation. 
And,  finally,  some  of  the  pressure  was 
taken  off  of  the  Commission  and  the 
intervenors  to  quickly  digest  the 
enormous  amount  of  supporting 
material  filed  with  omnibus  rate 
requests. 

Recent  history  with  annual 
disclosure,  therefore,  confirms  that  it 
significantly  improves  the  ability  of  the 
Commission  to  process  rate  hearings 
without  causing  any  of  the  various 
forms  of  institutional  harm  that  the 
Postal  Service  posits.  The  purpose  of  the 
updates  to  the  Periodic  Reporting  Rule 
is  to  continue  the  successful  pattern  of 
the  FY  1995-FY  2000  period,  rather 
than  to  restructure  the  Postal 
Reorganization  Act,  as  the  Postal 
Service  asserts. 

V.  Provisions  of  the  Rule  Not  Related  to 
Dofnimentation  of  the  CRA 

In  addition  to  updating  the  portions  of 
the  Periodic  Reporting  Rule  that  deal 
with  documenting  the  CRA,  the  updated 
rule  reduces  the  lag  allowed  for 
reporting  billing  determinants  for 
Express  Mail,  Priority  Mail,  and  parcel 
post  to  12  months  after  the  close  of  the 
fiscal  year,  I§  102(a)(10)]:  requires  the 
Postal  Service  to  provide  its  Integrated 
Financial  Plan  [§  102(a)(ll)]:  requires  it 
to  provide  the  input  data  and 
calculations  used  to  produce  annual 
Total  Factor  Productivity  estimates 
[§  102(a)(12)];  requires  it  to  provide  a 
finer  level  of  detail  in  its  quarterly  RPW 
reports  (§  102(b)(l)l;  and  requires  it  to 
provide  On-roll  and  Paid  Employee 
Statistics  (OPRES)  (§  102(c)(4)l.  the 
Postal  Service  indicates  that  it  does  not 
object  to  these  changes  in  the  updated 
Periodic  Reporting  Rule.  Substantive 
Comments  at  36-37. 

The  Postal  Service  does  object  to 
§  102(c)(5).  which  requires  it  to  provide 
the  "HAT"  report,  relating  to  the  Postal 
Service's  Active  Employee  Statistical 
Summary.  It  argues  that  the  HAT  report 
includes  miscellaneous  information 
about  postal  employees,  most  of  which 
is  not  related  to  ratemaking.  Id.  at  37. 
n.22.  While  it  includes  miscellaneous 
information  about  employees,  the  HAT 
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report  is  very  relevant  to  ratemaking 
because  it  lists  the  number  of  employees 
within  each  pay  grade  and  step  within 
the  many  different  pay  scales  used  by 
the  Postal  Service.  This  information, 
which  can  not  be  found  in  the  On-Rolls 
and  Paid  Employee  Statistics,  is  used  to 
develop  several  estimates  that  are 
important  in  determining  the  revenue 
requirement  in  rate  cases.  For  example, 
it  is  used  to  develop  the  average  step 
increase  for  bargaining  vmit  employees, 
as  well  as  their  attrition  rate.  The . 
information  in  the  HAT  report  cannot  be 
associated  with  individual  employees, 
and  it  is  not  reported  by  facility.  The 
Postal  Service  does  not  contend  that  the 
availability  of  the  data  will  have  any 
specific  detrimental  effect  on  it  or  its 
employees.  For  these  reasons,  it  is 
included  in  the  updated  rule. 

VI.  Suggestions  of  the  Conunenters 

In  the  past,  the  Periodic  Reporting 
Rule  required  billing  determinants  to  be 
reported  within  two  weeks  of  their 
presentation  to  postal  management. 
Since  FY  1995,  billing  determinants 
have  been  received  from  6  to  16  months 
after  the  close  of  the  fiscal  year.  In  the 
past  the  Periodic  Reporting  Rule 
allowed  billing  determinants  for  Express 
Mail,  Priority  Mail,  and  parcel  post  to  be 
delayed  an  additional  year,  causing 
them  to  be  from  18  to  28  months  K  old 
when  received.  In  its  NPR,  the 
Commission  proposed  that  the  rationale 
for  the  distinction  between  billing 
determinants  for  competitive  mail 
classes  and  other  mail  classes  be 
reexamined.  In  order  to  focus  the 
reexamination,  the  Commission 
proposed  that  billing  determinants  for 
competitive  classes  be  provided  within 
a  year  after  the  close  of  the  fiscal  year 
to  which  they  apply.  NPR  at  7. 

UPS  is  the  only  party  to  offer 
substantive  comments  on  this  issue.  It 
argues  that  there  has  never  been  a 
reasoned  justification  for  treating  billing 
determinants  for  competitive  classes 
differently  than  for  other  classes  in  the 
context  of  the  Periodic  Reporting  Rule. 
It  points  out  tliat  the  Postd  Service 
provides  all  billing  determinants  at  the 
same  time  in  support  of  its  onmibus  rate 
requests,  without  suggesting  that  billing 
determinants  for  competitive  classes  are 
commercially  sensitive.  It  argues  that 
the  Postal  Service  has  never  pointed  to 
any  instance  in  which  providing  current 
billing  determinants  for  competitive 
services  during  a  rate  case  has  caused  it 
competitive  harm,  nor  identified  any 
way  in  which  a  competitor  could  use 
current  billing  determinants  to  put  the 
Postal  Service  at  a  competitive 
disadvantage.  UPS  Comments  at  2-4.  ft 
also  argues  that  all  billing  determinants 
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should  be  provided  on  a  date  certain, 
shortly  after  the  close  of  the  ftscal  year, 
rather  man  on  a  floating  time  table  as 
they  nc  w  are.  It  cites  an  example  of  the 
Postal  I  lervice  voluntarily  publicizing 
current  volumes  for  parcel  post  rate 
categor  es  at  a  recent  National  Postal 
Forum  is  evidence  that  the  Postal 
Service  itself  does  not  consider  them  to 
be  com  nercially  sensitive.  Id.  at  5. 

The  ( Commission  agrees  that  it  would 
be  desi  able  to  receive  billing 
determ  nant  information  at  a  consistent 
and  sh(  rter  interval  after  the  close  of 
each  fis  cal  year.  The  Commission  has, 
howevj  r,  tried  to  adhere  to  a  policy  of 
requirii  ig  reports  under  the  Periodic 
Reporti  ng  Rule  that  do  not  add 
signific  intly  to  the  burden  that  the 
Postal  I  Service  already  bears  when  it 
prepare  s  these  reports  for  its  internal 
purposi  IS.  For  that  reason,  the 
Commi  ;sion  declines  to  require  that 
most  bi  ling  determinants  be  provided 
on  a  da  e  certain. 

The  i  nal  Periodic  Reporting  Rule 
adopts  he  billing  determinant  provision 
as  it  wa  s  proposed  in  the  NPR.  It 
require  ;  the  Postal  Service  to  provide 
billing  leterminants  for  competitive 
categor  es  within  one  year  of  the  close 
of  the  f  seal  year  to  which  they  apply. 
UPS  CO  rectly  notes  that  the  Postal 
Service  occasionally  voluntarily 
disclosi  s  current  volumes  for 
compel  tive  services  by  rate  category. 
Howev(  T,  to  the  Commission's 
knowle  ige,  the  Postal  Service  does  not 
volunta  rily  disclose  other  current  billing 
determ  aant  detail,  such  as  weight  and 
zone,  fc  r  competitive  categories.  The 
update<  rule  should  cut  the  delay  in 
reportii  g  billing  determinant 
inform*  tion  for  competitive  categories 
from  ro  ighly  two  years  to  one  year.  The 
Commi  ision  is  reluctant  to  go  further  in 
this  reg  ud,  without  a  more  thorough 
discuss  on  of  the  ramifications  than  has  _ 
been  pr  jvided  in  this  docket. 

At  th  (  beginning  of  each  fiscal  year, 
the  Pos  al  Service  prepares  an  operating 
budget  hat  includes  detailed  operating 
expens(  and  revenue  projections  for  the 
coming  fiscal  year,  broken  out  by 
accouni  ing  period.  Under  the  Periodic 
Reporti  ig  Rule,  the  Commission 
receive!  the  Postal  Service's  Financial 
and  Op  srating  Statements  several  weeks 
after  thi  i  close  of  each  accounting 
period.  See  rule  102(c)(1).  These 
stateme  [its  compare  the  detailed; 
operatii  ig  revenues  and  expenses 
projects  d  in  the  Postal  Service's 
operatii  g  budget  with  actual  results. 
Under  t  le  updated  Periodic  Reporting 
Rule,  th  e  Postal  Service  would  provide 
an  anni  al  Operating  Plan  as  part  of  its 
Integrat  3d  Financial  Plan.  See  rule-. 
102(a)(:  1).  This  annual  Operating  Plan 


is  less  detailed  than  the  operating  plans 
contciined  in  its  accounting  period 
reports. 

The  OCA  proposes  that  the  updated 
Periodic  Reporting  Rule  require  the  ' 
PostakService  to  provide  its  operating 
budget  projections  for  all  12  accounting 
periods  at  the  beginning  of  the  fiscal 
year,  rather  than  provide  them  shortly 
after  each  accounting  period  closes.  The 
OCA's  rationale  for  adding  this 
requirement  to  the  updated  rule  is  that 
the  Commission  and  the  public  should 
not  have  to  wait  until  several  weeks 
after  each  accounting  period  to  find  out 
the  Postal  Service's  operating  plan  for 
that  accounting  period.  OCA  Comments  ■ 
at  4-5. 

It  is  not  clear  that  the  Board  of 
Governors  approves  the  operating  plan 
as  an  annual  summary  document  or  as 
a  document  that  is  as  detailed  as  the 
OCA  describes.  It  is,  therefore,  not  clear 
that  requiring  accounting  period 
operating  budget  projections  would 
conform  to  the  criteria  that  the 
Commission  applies  to  the  Periodic 
Reporting  Rule  that  it  be  confined  to 
reports  that  have  already  been  presented 
for  use  by  postal  management.  In  view 
of  this  ambiguity,  and  the  tenuous 
demonstration  of  need  for  altering  the 
time  at  which  the  rule  would  obtain  this 
information,  the  Commission  declines 
to  include  this  change  in  the  updated 
rule. 

The  Postal  Service  is  required  to  file 
a  number  of  reports  with  Congress  to 
meet  the  requirements  of  chapters  24 
and  28  of  the  Postal  Reorganization  Act. 
One  is  the  Comprehensive  Statement  of 
Postal  Operations,  which  includes  an 
Annual  Performance  Plan,  and  annual 
Program  Performance  Reports.  Another 
is  the  five-year  Strategic  Plan.  The  OCA 
proposes  that  these  and  all  other  reports 
that  the  Postal  Service  is  required  by  the 
Act  to  provide  to  Congress  be  provided 
under  the  Periodic  Reporting  Rule  as 
well.  Id.  at  3-4.  The  Commission 
declines  to  add  reports  to  Congress  to  its 
Periodic  Reporting  Rules.  The 
Commission  prefers  to  restrict  the  rule 
to  reports  prepared  for  postal 
management.  The  Commission  notes 
that  these  reports  are  all  readily 
accessible  on  the  Postal  Service's  Web 
site. 

Vn.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  hereby  amends  39  CFR  part 
3001  (the  Periodic  Reporting  Rules)  as 
set  forth  below  in  this  order.  Any 
suggestion  or  request  to  modify  the 
Commissions  rules  raised  by  any 
participant  not  specifically  addressed 
herein  is  denied. 

It  is  ordered: 
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(1)  The  Commission  adopts  the 
provisions  set  forth  below  amending  39 
CFR  §3001.102. 

(2)  The  Secretary  shall  cause  this 
notice  of  adoption  of  a  final  rule  to  be 
published  in  the  Federal  Register. 

Issued  November  3,  2003. 
By  the  Commission. 
Steven  W.  Williams, 

Secretary. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure,  Postal  Service. 

■  For  the  reasons  stated  in  the 
accompanying  Order,  the  Commission 
adopts  the  following  amendments  to  39 
CFR  part  3001. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

■  1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b);  3603;  3622- 
24;  3661;  3662;  3663. 

Subpart  G— Rules  Applicable  to  the 
Filing  of  Reports  by  the  U.S.  Postal 
Service 

■  2.  Revise  §  3001.102  to  read  as  follows: 

§  3001 .1 02    Filins  of  reports. 

Each  report  listed  in  this  section  shall 
be  filed  with  the  Secretary  of  the 
Commission  within  two  weeks  of  its 
presentation  for  use  by  postal 
management,  unless  otherwise  noted. 
Each  report  should  be  provided  in  a 
form  that  can  be  read  by  publicly 
available  PC  software.  A  processing 
program  that  was  developed  specifically 
to  produce  an  accompanying  workpaper 
must  be  provided  in  a  form  that  can  be 
executed  by  publicly  available  PC 
software.  COBOL  processing  programs 
in  use  prior  to  FY  2003  are  exempt  from 
this  requirement.  The  reports  and 
information  required  to  be  provided  by 
this  subpart  need  not  include  matters 
that  are  exempt  from  disclosiue  by  law. 
Whenever  a  specific  source  is  cited  in 
this  section,  that  citation  includes  any 
successor  or  substituted  source. 

(a)  Annual  reports.  The  following 
information  will  be  filed  by  the  Postal 
Service  annually.  If  it  is  presented  for 
use  by  postal  management  at  more 
frequent  intervals,  it  shall  be  filed  at 
those  intervals: 

(1)  All  input  data  and  all  processing 
programs  that  have  changed  since  the 
most  recently  completed  general  rate 
proceeding,  if  they  are  used  to  produce 
the  Cost  and  Revenue  Analysis  Report 
(CRA).  Each  change  in  attribution 


principles  or  methods  from  the  previous 
report  will  be  identified.  The  Postal 
Service  shall  submit  a  CRA-USPS 
Version,  followed  within  two  weeks  by 
a  CRA-PRC  Version.  Documentation  of 
both  versions  of  the  CRA  shall  include, 
but  not  be  limited  to,  the  following: 

(i)  Spreadsheet  workpapers 
underlying  the  development  of  segment 
costs  by  cost  component.  These 
workpapers  should  include  the  updated 
factors,  and  data  from  the  supporting 
data  systems  used,  including  the  In- 
Office  Cost  System  (IOCS),  Management 
Operating  Data  System  (MODS),  City 
Carrier  Cost  System  (CCCS),  Rural 
Carrier  Cost  System  (RCCS),  and 
National  Mail  Count. 

(ii)  Documentation  of  any  special 
study  that  has  a  substantial  effect  on 
estimated  costs  in  any  cost  segment  and 
was  not  documented  in  the  most 
recently  completed  general  rate 
proceeding. 

(A)  Documentation  shall  consist  of  all 
input  data  and  all  processing  programs 
used  to  obtain  the  results  of  the  special 
study. 

(Bj  The  Postal  Service  may  elect  to 
provide  a  written  or  oral  presentation 
describing  the  data  and  the  estimating 
techniques  used,  as  well  as  the  results 
of  the  special  study,  and  to  apply  for  a 
waiver  of  the  requirement  in  paragraph 
(a)  of  this  section. 

(2)  Cost  Segments  and  Components 
Report.  Documentation  shall  include, 
but  not  be  limited  to,  the  following: 

(i)  Cost  segments  and  components 
reconciliation  to  financial  statements 
and  account  reallocations. 

(ii)  The  Manual  Input  Requirement, 
the  "A"  report,  and  the  "B"  report; 

(iii)  The  control  string  commands  for 
the  "A"  report,  the  "B"  report 
(including  the  PESSA  factor 
calculations),  and  the  "C"  report; 

(iv)  The  master  list  of  cost  segment 
components,  including  the  components 
used  as  distribution  keys  in  the 
development  of  the  "B"  report  and  the 
"C"  report. 

(3)  City  delivery  information, 
including  the  number  of  routes  by  type, 
the  number  of  possible  deliveries  by 
type,  the  number  of  collection  boxes, 
and  the  niunber  of  businesses  served 
(120  days  from  the  close  of  the  fiscal 
year). 

(4)  Rural  carrier  information, 
including  the  number  of  routes  by  type 
and  miles,  stops,  boxes  served,  and  mail 
pieces  by  route  type  (120  days  from  the 
close  of  the  fiscal  year). 

(5)  Civil  Service  Retirement  Fund 
Deficit  Report  (two  weeks  after  release 
of  the  Annual  Report  of  the  Postmaster 
General). 


(6)  Worker's  Compensation  Report, 
including  summary  workpapers  (two 
weeks  after  release  of  the  Annual  Report 
of  the  Postmaster  General). 

(7)  Annual  Report  of  the  Postmaster 
General. 

(8)  Congressional  Budget  Submission, 
including  workpapers.  The  Postal 
Service  will  also  file  concurrently 
Summary  Tables  SE  1,  2,  and  6 
(coinciding  with  their  submission  to 
Congress). 

(9)  Audit  Adjustment  Vouchers,  if 
any. 

(10)  Billing  Determinants,  at  the  level 
of  detail  employed  in  the  most  recent 
formal  request  for  a  change  in  rates  or 
fees,  The  provision  of  billing 
determinants  for  Express  Mail,  Priority 
Mail,  and  parcel  post  may  be  delayed  up 
to  12  months  from  the  close  of  the  fiscal 
year  to  which  they  apply. 

(11)  USPS  Integrated  Financial  Plan. 

(12)  Input  data  and  calculations  used 
to  produce  annual  Total  Factor 
Productivity  estimates. 

(b)  Quarterly  reports.  The  following 
information  will  be  filed  by  the  Postal 
Service  quarterly; 

(1)  Revenue,  Pieces,  and  Weight,  by 
rate  categorj'  and  special  service. 

(2)  Origin/Destination  Information 
Report  National  Service  Index. 

(c)  Accounting  period  reports.  The 
following  information  will  be  filed  by 
the  Postal  Service  each  accounting 
period: 

(1)  Summary  Financial  and  Operating 
Report. 

(2)  National  Consolidated  Trial 
Balances  and  the  Revenue  and  Expense 
Summary. 

(3)  National  Payroll  Hours  Summary. 

(4)  On-Roll  and  Paid  Employee 
Statistics  (OPRES). 

(5)  Postal  Service  Active  Employee 
Statistical  Summary  (HAT  report). 

(d)  Miscellaneous  reports.  The 
following  information  will  be  filed  by 
the  Postal  Service: 

(1)  Before/ After  Pay  Increase  Reports. 

(2)  Before/ After  COLA  Cost  Reports. 

(3)  A  master  list  of  publications  and 
handbooks  including  those  related  to 
internal  information  procedures,  when 
changed. 

(4)  Data  collection  forms  and 
corresponding  training  handbooks, 
when  changed. 

(5)  Notice  of  changes  in  data  reporting 
systems,  90  days  before  those  changes 
are  implemented. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121, 135,  and  145 

[Oociwt  No.  FAA-2003-16527;  Amendment 
No.  SFAR  3&-8] 

mN  2120-AI09 

Special  Federal  Aviation  Regulation 
No.  36,  Development  of  Major  Repair 
Data 

ACkENCY:  Federal  Aviation 

Administration,  DOT. 

ACTON:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  The  Federal  AviaUon 
Administration  amends  and  extends 
Special  Federal  Aviation  Regulation  No. 
36  (SFAR  36).  This  final  rule  extends 
the  SFAR  36  expiration  date  five  years. 
Also,  in  this  final  rule,  the  FAA  makes 
a  technical  amendment  to  Section  No.  4 
(Application)  of  SFAR  36.  SFAR  36 
allows  holders  of  authorized  repair 
station  or  aircraft  operating  certificates 
to  approve  aircraft  products  or  articles 
for  return  to  service  after  completing 
major  repairs  using  self-developed 
repair  data  not  directly  approved  by  the 
FAA.  Extension  of  the  regulation 
continues  to  provide,  for  those  who 
qualify,  an  alternative  to  gaining  direct 
FAA  approval  of  major  repair  data  on  a 
case-by-case  basis.  The  technical 
amendment  to  Section  No.  4 
(Application)  is  necessary  to  accurately 
reflect  the  appropriate  FAA  office  to 
which  applications  should  be 
submitted. 

DATES:  This  amendment  becomes 
effective  January  23,  2004.  Comments 
for  inclusion  in  the  Rules  Docket  must 
be  received  on  or  before  December  19, 
2003. 

ADDRESSES:  You  may  send  comments 
(identified  by  Docket  Number  FAA- 
2003-16527]  using  any  of  the  following 
methods: 

•  DOT  Docket  Web  site:  Go  to 
http://dms.dot.gov  and  follow  the 
instructions  for  sending  your  comments 
electronically. 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www.regulations.gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Fax:  1-202-493-2251. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW.,  Washington, 
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DC,  bef  veen  9  a.m.  and  5  p.m.,  Monday 
througl;  Friday,  except  Federal  holidays. 

For  n  ore  information  on  the 
rulema  ing  process,  see  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

Privapy:  We  will  post  all  comments 
we  receive,  without  change,  to  http:// 
dms.dot.gov,  including  any  personal 
inform4tion  you  provide.  For  more 
information,  see  the  Privacy  Act 
discuss  on  in  the  SUPPLEMENTARY 
INFORMi|TK>N  section  of  this  document. 

Dock  ft:  To  read  background 
docum*  nts  or  comments  received,  go  to 
http://c  ms.dot.gov  at  any  time  or  to 
Room  P  1.-401  on  the  plaza  level  of  the 
Nassif  I  uilding,  400  Seventh  Street, 
SW.,  W  ishington,  DC,  between  9  a.m. 
and  5pm.,  Monday  through  Friday, 
except '.  'ederal  holidays. 

FOR  FUR  THER  INFORMATION  CONTACT: 

Ralph  N  leyer.  Delegation  and 
Airworl  liness  Programs  Branch, 
Aircraft  Engineering  Division,  AIR-140, 
Federal  Aviation  Administration,  Mike 
Monror  ey  Aeronautical  Center,  PO  Box 
25082,  Oklahoma  City,  Oklahoma, 
73125;   elephone  (405)  954-7072; 
facsimi  e  (405)  954-4104,  e-mail       "     • 
ralph.m  eyer@faa.gov. 

SUPPLEI  lENTARY  INFORMATION: 
Availal^lity  of  Rulemaking  Documents 

get  an  electronic  copy  using 
Intetnet  by: 
Se  arching  the  Department  of 
ation's  electronic  Docket 
Management  System  (DMS)  Web  page 
ms.dot.gov/searcb); 
Visiting  the  Office  of  Rulemaking's 
at  http://www.faa.gov/avr/ 
arm/in^ex.cfm;  or 

essing  the  Government 
Office's  Web  page  at  http:// 
.gpo.gov/su_docs/aces/ 
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also  get  a  copy  by  submitting 
to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
800  Independence  Avenue, 
WAshington,  DC  20591,  or  by 
2.02)  267-9680.  Make  sure  to 
the  docket  number,  notice 
or  amendment  number  of  this 


ARM-1 

SW 

calling 

identify 

number 

rulemal  ing, 

Small  B  usiness  Regulatory  Enforcement 
Faimes  i  Act 

The  S  mall  Business  Regulatory 
Enforce  nent  Fairness  Act  (SBREFA)  of 
1996  re(  uires  FAA  to  comply  with 
small  ei  tity  requests  for  information  or 
advice  a  bout  compliance  with  statutes 
and  regi  ilations  within  its  jurisdiction. 
Therefo  e,  any  small  entity  that  has  a 
questioi  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 


person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBRFA  on  the  Internet  at 
our  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  9-AWA- 
SBREFA@faa.gov. 

Background 

History 

On  January  6, 1999,  the  FAA 
published  Special  Federal  Aviation 
Regulation  (SFAR)  No.  36,  Development 
of  Major  Repair  Data,  in  the  Federal 
Register  (64  FR  958).  The  rule  became 
effective  January  23, 1999.  The  rule 
provided  a  5-year  extension  to  an  earlier 
version  of  SFAR  36  that  was  set  to 
expire  in  January,  1999.  The  SFAR 
allows  authorized  certificate  holders 
(domestic  repair  stations,  air  carriers,  air 
taxi  operators  of  large  aircraft,  and 
commercial  operators  of  large  aircraft)  to 
approve  aircraft  products  and  articles 
for  return  to  service  after  completing 
major  repairs.  This  is  done  using  data 
developed  by  the  holder  and  not 
directly  approved  by  the  FAA. 
Currently,  17  air  carrier  and  domestic 
repair  station  certificate  holders  have 
SFAR  36  authorizations.  Without  an 
extension  of  SFAR  36,  these 
authorizations  will  expire  on  January 
23, 2004. 

Absent  SFAR  36,  qualified  certificate 
holders  must  obtain  case-by-case 
approval  for  data  they  develop  for  major 
repairs.  The  only  alternative  to  the  time- 
consuming  approval  method  is  a  formal 
exemption  granting  relief  from  this 
requirement.  Historically,  the  number  of 
such  exemptions  granted  by  the  FAA 
indicated  that  revisions  to  the 
regulations  were  necessary.  As  a  result, 
the  Agency  originally  adopted  SFAR  36 
on  January  23, 1978,  as  an  interim 
rulemaking  action.  Adoption  of  the 
SFAR  removed  the  need  for  petitions  for 
exemption  and  gave  us  additional  time 
to  gather  the  information  needed  to 
develop  a  permanent  rule  change. 
However,  most  of  the  affected  certificate 
holders  did  not  use  the  provisions  of 
SFAR  36  until  it  was  well  into  its 
second  year,  nearing  its  original 
expiration  date  of  January  23,  1980. 
Because  we  lacked  the  data  necessary  to 
create  a  permanent  rule  change,  the 
Agency  extended  the  termination  date. 

Related  Activity 

Development  of  a  permanent  rule 
change  was  delayed  in  anticipation  of  a 
recommendation  on  the  subject  from  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  On  October  22, 
1998,  the  ARAC  submitted  a  proposal 
for  permanent  regulatory  change.  The 
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proposal  described  an  Organization 
Designation  Authorization  (ODA) 
program  that  would  expand  and  further 
standardize  the  approval  functions  of 
the  FAA  designee  system.  It  proposed 
that  certain  functions  and  procedures, 
including  those  covered  by  SFAR  36;  be 
terminated  and  covered  instead  by  an 
Organization  Designation  Authorization. 
In  1999,  we  extended  SFAR  36  an 
additional  five  years  to  allow  for  the 
development  and  implementation  of  the 
ARAC  proposal. 

However,  despite  the  progress  made 
so  far,  we  have  delayed  implementing 
the  ODA  delegation  system.  We  did  this 
to  allow  time  to  gain  experience 
managing  organizations  under  FAA 
Order  8100.9,  DAS,  DOA,  and  SFAR  36 
Authorization  Procedures,  issued  in 
August,  2002.  The  management 
principles  incorporated  by  this  Order 
serve  as  the  basis  for  managing  ODA 
holders.  Even  if  an  ODA  proposal  were 
published  immediately,  it  would  not  be 
effective  prior  to  the  current  expiration 
date  of  SFAR  36.  The  SFAR  must  be 
extended  to  continue  the  status  quo  and 
avoid  significant  economic  and 
procedural  disruption  in  returning  to 
the  earlier  system  of  approvals. 

Paragraph  4  of  the  SFAR  currently 
requires  that  the  application  for 
authority  be  filed  with  the  appropriate 
FAA  Flight  Standards  District  Office. 
The  more  appropriate  office  for  the 
applications  is  now  the  FAA  Certificate 
Holding  District  Office.  A  technical 
amendment  is  made  to  the  SFAR  to 
identify  the  correct  TSffice  for 
applications. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  This  will 
be  the  sixth  time  the  FAA  has  extended 
SFAR  36.  When  this  rule  was  published 
as  a  notice  of  proposed  rulemaking  on 
November  2,  1998,  the  FAA  received  no 
comments.  Because  the  Agency  is 
simply  extending  the  termination  date 
of  this  SFAR,  and  failing  to  do  so  would 
have  serious  adverse  economic 
consequences  for  both  industry  and 
goveriunent,  the  FAA  asserts  that 
publishing  a  direct  final  rule  best  serves 
the  public  interest.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 


confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  jntent  to  submit 
such  a  conunent,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by    • 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  this  rule.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  rule,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  If 
you  wish  to  review  the  docket  in 
person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Privacy  Act:  Using  the  search  function 
of  our  docket  web  site,  anyone  can  find 
and  read  the  comments  received  into 
any  of  our  dockets,  including  the  name 
qf  the  individual  sending  the  comment 
(or  signing  the  comment  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11.  2000 
(65  FR  19477-78)  or  you  may  visit 
http://dms.dot.gov. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  rule  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this  rule, 
include  with  your  comments  a  pre- 
addressed,  stamped  postcard  on  which 
the  docket  number  appears.  We  will 
steunp  the  date  on  the  postcard  and  mail 
it  to  you. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
§  3507(d),  the  FAA  has  determined  that 
there  are  no  new  requirements  for 
information  collection  associated  with 
this  SFAR. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Economic  Assessment,  Regulatory 
Flexibility  Determination.  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only 
upon  a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written  . 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  annually  (adjusted  for 
inflation). 

In  conducting  these  analyses,  FAA 
has  determined  this  rule:  (1)  Has 
benefits  which  do  justify  its  costs,  is  not 
a  "significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  is 
not  "significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures:  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (3) 
has  no  impact  on  international  trade; 
and,  (4)  does  not  impose  an  unfunded 
mandate  on  State,  local,  or  tribal     - 
governments,  or  on  the  private  sector. 
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Under  the  Department  of 
Transportation  Order  DOT  2100.5  for 
regulations  with  an  expected  minimal 
impact,  the  above-specified  analyses  are 
not  required.  If  it  is  determined  the 
expected  impact  is  so  minimal  that  the 
proposal  does  not  warrant  a  full 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  The  FAA  has 
determined  that  this  rule  does  not 
warrant  a  full  evaluation  for  the 
following  reasons. 

This  final  rule  extends  the  existing 
provisions  of  SFAR  36  for  five  years. 
SFAR  36  allows  authorized  parties  to 
use  self-developed  repair  data  to  return 
products  into  service  and  to  perform 
major  repairs  without  the  direct 
approval  of  this  data  by  the  FAA.  A 
disruption  of  this  current  practice  is 
likely  to  result  in  operational  delays  and 
increase  approval  costs.  Thus,  the 
benefit  of  this  rule  is  the  expense 
avoided  of  submitting  such  repair  data 
for  F^A  approval.  Extending  SFAR  36 
will  not  impose  cost  on  the  industry  or 
the  FAA.  Because  the  final  rule  has 
positive,  although  not  quantifiable 
benefits  and  no  costs,  the  FAA  has 
determined  the  benefits  exceed  the  costs 
of  the  final  rule.  This  extension  of  SFAR 
36  will  have  a  minimal  impact,  while 
not  extending  SFAR  36  will  disrupt 
current  business  operations  and  raise 
approval  cjosts  bothjo  industry  and  the 
FAA. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980.  5  U.S.e.  601-612,  directs  the 
FAA  to  fit  regulatory  requirements  to 
the  scale  of  the  business,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulation.  We  are  required  to 
determine  whether  a  proposed  or  finaL 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  as  defined  in  the  Act.  If  we 
find  that  the  action  will  have  a 
significant  impact,  we  must  do  a 
"regulatory  flexibility  analysis." 

This  final  rule  extends  the  expiration 
date  of  SFAR  36.  Its  economic  impact  is 
minimal.  Therefore,  the  FAA  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  fi'om 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 


objectives ,  such  as  safety,  are  not 
considere  i  unnecessary  obstacles.  The 
statute  ah  o  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  stam  ards.  The  FAA  has  assessed 
the  poten  ial  effect  of  this  final  rule,  and 
because  tikis  rule  applies  only  to 
domestic  firms,  there  will  be  no  impact 
on  international  trade. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (tlie  Act)  is  intended,  among 
other  thin  gs,  to  curb  the  practice  of 

unfunded  Federal  mandates 
ocal,  and  tribal  governments. 
Tide  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 

the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  i  tiay  result  in  a  $100  million  or 
more  expi  snditure  (adjusted  annually  for 
inflation) 

This  fir  al  rule  contains  no  such 

Therefore,  the  requirements  of 
Title  II  of  the  Act  do  not  apply  to  this 
regulatioi . 
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on  State, 


Executive 
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Order  13132.  Federalism 


has  analyzed  this  final  rule 
principles  and  criteria  of 
Order  13132,  Federalism.  We 
that  this  action  will  not 
su  jstantial  direct  effect  on  the 
the  relationship  between  the 
(Jovernment  and  the  States,  or 
distribution  of  power  and 
ities  among  the  various 
overnment.  Therefore,  we 
that  this  final  rule  does  not 
fed4"alism  implications. 


Environn  lental  Analysis 

FAA  O  der  1050,1D  defines  FAA 
actions  ti  at  may  be  categorically 
excluded  from  preparation  of  a  National 
Environn  ental  Policy  Act  (NEPA) 
environn  ental  impact  statement.  In 
accordan  ;e  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4{j),  this 
rulemaki  ig  action  qualifies  for  a 
categoric  il  exclusion. 

List  of  Su  bject: 

14CFR 


Pirt 


s 

121 


carriers, 


,  Airworthiness  directives 
stan4ards.  Aviation  safety,  Safety. 

14CFRf^rtl35 


.  Air  taxis.  Air 
ion.  Aircraft,  Airmen, 
,  Airworthiness,  Aviation 
icopters.  Safety. 


14  CFR  Part  145 

Air  carriers.  Air  transportation. 
Aircraft,  Aviation  safety.  Safety. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14  of  the  Code 
of  Federal  Regulations  parts  121, 135, 
and  145  as  follows: 

PART  121-OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

■  1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
41706,  44101,  44701-44702,  44705.  44709- 
44711,  44713,  44716-44717.  44722,  46105. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

■  2.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  41706,  44113, 
44701-44702,  44705,  44709,  44711-44713, 
44715-44717,  44722. 

PART  145— REPAIR  STATIONS 

■  3.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  49-U.S.C.  106(g),  40113.  44701- 
44702,  44707,  44717. 

■  4.  Special  Federal  Aviation  Regulation 
No.  36  is  amended  by  revising  paragraph 
3(a)(1),  paragraph  4  introductory  text, 
paragraph  7  introductory  text,  and  the 
termination  date  to  read  as  follows: 

SPECIAL  FEDERAL  AVIATION 
REGULATION  No.  36 


(a)  *   *   * 

(1)  Has  been  issued  an  authorization 
under,  and  a  procedures  manual  that 
complies  with.  Special  Federal  Aviation 
Regulation  No.  36—8,  effective  on 
January  23,  2004; 
*        *        *        *        * 

4.  Application.  The  applicant  for  an 
authorization  under  this  Special  Federal 
Aviation  Regulation  must  submit  an 
application,  in  writing,  and  signed  by  an 
officer  of  the  applicant,  to  the  FAA 
Certificate  Holding  District  Office 
charged  with  the  overall  inspection  of  = 
the  applicant's  operations  under  its 
certificate.  The  application  must 
contain — 
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1.  Duration  of  Authorization.  Each  otherwise  terminated.  Upon  termination 

authorization  issued  under  this  Special  of  such  authorization,  the  terminated 

Federal  Aviation  Regulation  is  effective  authorization  holder  must: 

from  the  date  of  issuance  until  January  *        *        *        *        * 
23,  2009.  unless  it  is  earlier  This  Special  Federal  Aviation 


„,„.^„j^ 1  J  J  I     .  i"i»  opeuiai  reaerai  AVianon  ifruoc.  uj-Z888b  hi 

surrendered,  suspended,  revoked,  or  Regulation  terminates  January  23,  2009.      «tur«  code  4910-13^ 


Issued  in  Washington,  DC,  on  November 
13,  2003. 

Marion  C.  Blakey. 

Administrator. 

(FR  Doc.  03-28886  Filed  11-18-03;  8:45  am) 
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Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  91 

Prohibition  Against  Certain  Flights  Within 

the  Territory  and  Airspace  of  Iraq;  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14CFRPart91 

[Doclwt  No.  FAA-200^14766;  SFAR  No.  77] 

Prohibition  Against  Certain  Fligiits 
Within  the  Territory  and  Airspace  of 
Iraq 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  amendment. 

SUMMARY:  This  action  amends  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
7^  to  allow  certain  limited  overflights  of 
Iraq,  subject  to  the  permission  of  the 
appropriate  authorities  in  Iraq  and  in 
accordance  with  the  conditions  ' 
established  by  those  authorities.  The 
United  States  Government  recently  has 
determined  that  certain  overflights  may 
be  conducted  safely. 
EFFECTIVE  DATE:  November  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey,  Air  Transportation 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone: 
(202)  267-3732  or  267-8166. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaldng  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
(http://dms.dot.gov/search]; 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avr/ 
arm/index.cfm;  or 

(3)  Accessing  the  Government 
Printing  Office's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.htm!. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 
SW..  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  comply 
with  small  entity  requests  for 
information  and  advice  about 
compliance  statutes  and  regulations 


th} 


within 
Therefore , 
question 
contact 


FAA's  jurisdiction. 

any  small  entity  that  has  a 
1  egarding  this  document  may 
it ;  local  FAA  official.  Internet 
users  can  find  additional  information  on 
SBREFA  I  )n  the  FAA's  web  page  at 
http://www.faa.gov/avr/arm/sbrefa.htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFAifaa.dot.gov. 

Backgrou  nd 

SFAR  3  7,  which  was  issued  October 
16,  1996,  prohibits  flight  operations 
within  th  i  territory  and  airspace  of  Iraq 
by  any  Ui  lited  States  air  carrier  or 
commerc  al  operator,  by  any  person 
exercisin  ;  the  privileges  of  an  airman 
certificat*  issued  by  the  FAA  except 
persons  operating  U.S. -registered 
aircraft  fc  r  a  foreign  air  carrier,  or  by  a 
person  oj  erating  an  aircraft  registered  in 
the  Unite  i  States  unless  the  operator  of 
such  aire:  aft  is  a  foreign  air  carrier.  The 
prohibitidn  was  issued  in  response  to 
concerns  for  the  safety  and  security  of 
flights  within  the  territory  and  airspace 
of  Iraq.  It  the  final  rule,  the  FAA  cited 
a  threat  n  lade  by  then  President  Saddam 
Hussein  i  vho  urged  his  country  to 
ignore  bo  th  the  southern  and  northern 
no- fly  zoi  les  and  to  attack  "any  air  target 
of  the  agj  ressors."  The  FAA  was 
concerne  1  that  this  threat  could  apply 
■  to  civiliai  i  as  well  as  military  aircraft, 
and  therefore  issued  SFAR  77  without 
an  expira  tion  date. 

The  Ui  ited  States  Government  has 
determin  id  that  certain  limited 
overfligh  s  of  Iraq  now  may  be 
conducts  d  safely.  Therefore,  the  FAA  is 
amendin ;  SFAR  77  to  permit  overflights 
of  Iraq  at  ove  Flight  Level  200.  This 
amendmi  snt  also  permits  aircraft 
departinj  from  countries  adjacent  to 
Iraq  to  o[  erate  at  altitudes  below  FL  200 
within  Ir  iq  to  the  extent  necessary  to 
permit  a  :limb  above  FL  200  if  the  climb 
performa  nee  of  the  aircraft  will  not 
permit  o  (eration  above  FL  200  prior  to 
entering  raqi  airspace.  Both  types  of 
operatioi  s  must  be  conducted  with  the 
approval  of,  and  in  accordance  with  the 
conditio!  is  established  by,  the 
appropri  ite  authorities  of  Iraq. 

Immedia  te  Adoption 

Becau!  e  this  action  lifts  a  prohibition 
overflights  of  Iraq,  I  find  that 
public  comment  under  5 
are  unnecessary  and 
to  the  public  interest.  Further, 
good  cause  exists  under  5 
5;  3(d)  for  making  this  rule 
immediately  upon  issuance. 


on  certain 

notice 

U.S.C. 

contrary 

I  find 

U.S.C. 

effective 


I  ar  d 
5;  3(b)  i 


tha 


List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft,  Airmen, 
Airports,  Aviation  safety.  Freight,  Iraq. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation^Administration 
amends  part  91  of  title  14  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

■  l.The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40120,  44101,  44111,  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506-46507, 
47122,  47508,  47528-^7531,  articles  12  and 
29  of  the  Convention  on  Interflational  Civil 
Aviation  (61  stat.  1180). 

■  2.  Revise  paragraph  2  of  Special 
Federal  Aviation  Regulation  No.  77  to 
read  as  follows: 

Special  Federal  Aviation  Regulation 
No.  77 — ^Prohibition  Against  Certain 
Flights  Within  the  Territory  and 
Airspace  of  Iraq 

***** 

2.  Flight  prohibition.  No  person  may 
conduct  flight  operations  over  or  within 
the  territory  of  Iraq  except  as  provided 
in  paragraphs  3  and  4  Of  this  SFAR  or 
except  as  follows: 

(a)  Overflights  of  Iraq  may  be 
conducted  above  flight  level  (FL)  200 
subject  to  the  approval  of,  and  in 
accordance  with  the  conditions 
established  by,  the  appropriate 
authorities  of  Iraq. 

(b)  Flights  departing  from  countries 
adjacent  to  Iraq  whose  climb 
performance  will  not  permit  operation 
above  FL  200  prior  to  entering  Iraqi 
airspace  may  operate  at  altitudes  below 
FL  200  within  Iraq  to  the  extent 
necessary  to  permit  a  climb  above  FL 
200,  subject  to  the  approval  of,  and  in 
accordance  with  the  conditions 
established  by,  the  appropriate 
authorities  of  Iraq. 

(c)  [Reserved] 
***** 

Issued  in  Washington,  DC,  on  November 
13,  2003. 

Marion  C.  Blakely, 
Administrator. 
[PR  Doc.  03-28885  Filed  11-18-03;  8:45  am] , 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  19, 
2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Atlantic  herring;  published 
11-17-03 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
National  Defense 
Authorization  Act  for 
2003  FY; 
implementation; 
inpatient  mental  health 
care  preauthorization 
eliminated  and  dental 
program  expanded; 
published  11-19-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Dnig 
Administration 

Animal  drugs,  feeds,  and 
related  products: 

Dexamethasone  injection; 
published  11-19-03 

INTERIOR  DEPARTMENT 

Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
American  Petroleum  Institute 
Recommended  Practice 
14C;  incorporation  by 
reference;  correction; 
published  11-19-03 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Investigations  relating  to 
global  and  bilateral    ^ 
safeguard  actions,  martlet 
■  disruption,  and  relief 
actions  review;  published 
11-19-03 

SMALL  BUSINESS 
ADMINISTRATION 

Goyemment  contracting 
programs: 

Contract  bundling;  published 
10-20-03 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Iraq;  flights  within  territory 
and  airspace;  overflights 
permission;  put>tished  11- 
19-03 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 
Historic  Preservation, 
Advisory  Council 

Historic  properties  protection; 
comments  due  by  11-26-03; 
published  10-23-03  [FR  03- 
26799] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mango  promotion,  research 
and  information  order; 
comments  due  by  1 1  -28-03; 
published  10-9-03  [FR  03- 
25457] 
Tomatoes  grown  in — 
Florida;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-27014] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  p>oultry  inspection: 
Food  labeling — 
Poultry  classes;  comments 
due  by  11-28-03; 
published  9-29-03  [FR 
03-24536] 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Grain  inspection  equipment;  ■ 
official  performance 
requirements: 
Tolerance  for  dividers; 
regulation  removed; 
comments  due  by  1 1  -24- 
03:  published  10-23-03 
[FR  03-26388] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Intemational  services  surveys: 
BE-25;  quarterty  survey  of 
transactions  with 
unaffiliated  foreign 
persons  in  selected 
services  and  in  intangible 
assets;  comments  due  by 
11-24-03;  published  9-23- 
03  [FR  03-24129] 
BE-45;  quarterty  survey  of 
insurance  transactions  by 


U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24130] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration  " 

regulations: 

Commerce  Control  Ust— 
Computer  technology  and 
software; 
microprocessor 
technology;  comments 
due  by  11-24-03; 
published  10-24-03  [FR 
03-26788] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Atlantic  tunas,  swordfish, 
and  shartcs;  size  limit 
adjustments;  comments 
due  by  11-28-03; 
published  11-10-03  [FR 
03-28130] 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Dolphin  and  wahoe; 
comments  due  by  11- 
25-03;  published  9-26- 
03  [FR  03-24391] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Rookfish  conservation 
areas;  trip  limit 
adjustments;  comments 
due  by  11-24-03; 
published  10-24-03  [FR 
03-26927] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 

regulation  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection- 
Class  I  ozone  depleting 
substances;  essential 
use  allowances 
allocation  (2004); 
•    comments  due  by  11- 
28-03;  published  10-28- 
03  [FR  03-27160] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


States;  air  quality  planning 
purposes;  designation  of 
areas: 

Oregon;  comments  due  by 
11 -26-03;*  published  10- 
27-03  [FR  03-26917] 

Air  quanty  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  by 
11-28-03;  published  10- 
29-03  [FR  03-27269] 

New  Yortc;  comments  due 
by  11-28-03;  published 
10-28-03  [FR  03-27157] 
Environmental  statements; 

availability,  etc.: 

Coastal  nonpoint  pollution 
control  program — 

Minnesota  and  Texas; 
Open  for  comments 
until  further  rratice; 
published  10-16-03  [FR 
03-26087] 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenazate;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24370] 
Chlorfenapyr;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24405) 
Cyromazine;  comments  due 
by  11-24-03;  published  9- 
24-03  [FR  03-24012] 
Dimethomorph;  comrhents 
due  by  11-28-03; 
published  9-29-03  [FR  03- 
24564] 

Etoxazole;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24368] 

Fentiexamid;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24013] 

Glufosinate  ammonium; 
comments  due  by  11-28- 
03;  published  9-29-03  [FR 
03-24565] 

Imazapyr;  comments  due  by 
11-25-03;  published  9-26- 
03  [FR  03-24123] 

Indian  meal  moth  granutosis 
virus;  comments  due  by 
11-28-03;  published  9-29- 
03  [FR  03-24563] 

Quinoxfen;  comrrients  due 
by  11-28-03;  published  9- 
29-03  [FR  03-24561] 

Sethoxydim;  comments  due 
by  11-28-03;  published  9- 
29-03  [FR  03-24562] 

Sulfentrazone;  comments 
due  by  11-24-03; 
published  9-24-03  [FR  03- 
24011] 

Thiacloprid:  comments  due 
■    by  11-25-03;  published  9- 
26-03  [FR  03-24371] 


IV 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  York;  comments  due 
by  11-24-03;  published  , 
10-7-03  (FR  03-25334] 
Radio  stations;  table  of 
assignments: 
Nortti  Dakota;  comments 
due  by  11-24-03; 
published  10-21-03  [FR 
03-26499] 
Television  broadcasting: 
Digital  television  * 

conversion — 
Digital  k>w  power 
televiskjn,  television 
translator  stations  and 
digital  television  booster 
stations  and  related 
issues;  comment 
request;  comments  due 
by  11-25-03;  published 
9-26-03  [FR  03-24328] 

FEDERAL  ELECTION 
COMMISSION 

Contrbution  and  expenditure 
limitations  and  prohibitions: 
Payroll  deduction 

contributk>ns  to  a  trade 

association's  separate 

segregated  fund; 

rulemaking  petition; 

comments  due  by  11-24- 

03;  published  10-24-03 

[FR  03-26749] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs — 

Oral  health  care  drug 
products  (OTC>— 

Antigingivitis/antiplaque 
products;  monograph 
establishment; 
correction;  comments 
due  by  ir-25-03; 
published  10-6-03  [FR 
03-25044] 

Human  dmgs: 
Oral  health  care  drug 
products  (OTC)— 
Antigingivitis/antiplaque 
products;  monograph 
establishment; 
comments  due  by  11- 
25-03;  published  8-25- 
03  [FR  03-21669] 

Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
bacteria  of  human  health 
concem;  Open  for 


comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

HOMELAND  SECUR  TY 
DEPARTMENT 
Coast  Guard 

Outer  Continental  Sh  (If 
activities: 

Gulf  of  Mexico;  saf  3ty 
zones;  comment]  due  by 
11-25-03;  publish  sd  9-26- 
,    03  [FR  03-24366 

INTERIOR  DEPARTR  ENT 
Surface  Mining  Rec  smation 
and  Enforcement  01  Fice 

Permanent  program  j  nd 

abandoned  mine  laid 

reclamation  plan 

submissions: 

Maryland;  comment  s  due  by 
11-26-03;  pubtished  10- 
27-03  [FR  03-271 144] 

Montana;  comment ;  due  by 
11-26-03;  published  10- 
27-03  [FR  03-271 145] 

UBRARY  OF  CONG  )ESS 
Copyright  Office,  Li  trary  of 
Congress 

Copynght  office  and 
procedures: 

Sound  recordings  i  nder 
statutory  license:;  notice 
and  recordkeepir  g  for 
use;  comments  cue  by 
11-24-03;  publish  ed  10-8- 
03  [FR  03-25523 1 

NUCLEAR  REGULA  ORY 

COMMISSION 

Source  material;  dom  estic 
licensing: 
Utah  uranium  mills  and 

"     byproduct  materiil 
disposal  facilities 
alternative  groundwater 
protection  standA-ds  use; 
comments  due  b^  11-24- 
03;  published  10  24-03 
[FR  03-26895] 

POSTAL  SERVICE 

Domestic  Mail  Manui  I: 
Metered  postage;  lefund 
procedures;  comtients 
due  by  11-28-03 
published  10-29- )3  [FR 
03-27186] 

RAILROAD  RETIRE  IIENT 
BOARD 

Freedom  of  Informatian  Act; 
implementation;  conments 
due  by  11-28-03;  dubiished 
10-29-03  [FR  03-2  M  07] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benel  ts  and 
supplemental  secu  ity 
income: 

Federal  old-age,  s  irvivors, 
and  disability  ins  urance. 


and  aged,  blind,  and 

disabled — 

Social  Security  Act  (Titles 
II,  VIII.  and  XVI); 
representative  payment; 
comments  due  by  11- 
24-03;  published  9-25- 
03  [FR  03-24017] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 

Bombardier;  comments  due 
by  11-28-03;  published 
10-29-03  [FR  03-27209] 

Eurocopter  France; 
comments  due  by  11-25- 
03;  published  9-26-03  [FR 
03-24282] 

McDonnell  Douglas; 
comments  due  by  11-24- 
03;  published  10-8-03  [FR 
03-25493] 

Raytheon;  comments  due  by 
11-28-03;  published  10- 
■      14-03  [FR  03-25867] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Consumer  information: 

Vehicle  rollover  resistance; 
dynamic  rollover  tests  and 
results;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25360] 
Motor  vehicle  safety         , 

standards: 

Controls  and  displays; 
comments  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24145] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcoholic  beverages: 
Distilled  spirits;  exportation 

evidence;  altemate 

documentation;  comments 
-      due  by  11-24-03; 

published  9-24-03  [FR  03- 

23886] 

VETERANS  AFFAIRS 
DEPARTMENT 

Graves  already  marked  at 
private  expense;  appropriate 
govemment  marker 
eligibility;  comments  due  by 
11-24-03;  published  9-25-03 
[FR  03-24214] 


LIST  OF  PUBLIC  LAWS 

This^is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 


may  be  used  in  conjunction 
with  "PLtJS"  (Public  Laws 
Update  Sen/lce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  ma^  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offrce,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1442/P.L.  108-126 

To  authorize  the  design  and 
construction  of  a  visitor  center 
for  the  Vietnam  Veterans 
Memorial.  (Nov.  17,  2003;  117 
Stat.  1348) 

H.R.  3288/P.L.  108-127 

To  amend  title  XXI  of  the 
Social  Security  AcT  to  make 
technrcal  corrections  with 
respect  to  the  definition  of 
qualifying  State.  (Nov.  17, 
2003;  117  Stat.  1354) 

S.  677/P.L.  108-128 

Black  Canyon  of  the  Gunnison 
Boundary  Reviskm  Act  of 
2003  (Nov.  17,  2003;  117 
Stat.  1355) 

S.  924/P.L.  108-129 

To  authorize  the  exchange  of 
lands  between  an  Alaska 
Native  Village  Corporation  and 
the  {Department  of  the  Interior, 
and  for  other  purposes.  (Nov. 
17,  2003;  117  Stat.  1358) 

Last  List  November  17,  2003 


Public  Laws  Electronic 
ftotification  Service 
(PENS) 

PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRII>TION  SERVICE 

Know  when  to  expect  your  renewal  notke  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  thLi  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•  h££,    SM:TH212J 

•  JOHN   SMITH 

:  212  MAIN  STREET 

:  F0RESTVI1.LE  MD  20704 


DEC97  R  I 


•                                                                       •••••• 
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:   ^FRDO    .'^MTTK?15.T 

DeC97Rl 

:  JOHN    SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE    MD    20704 

• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Supenntendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  *      ' 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Supwintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


OnKr  ProcMsing  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Omrgt  your  order. 

LI  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Pbone  yoor  ordcn  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Roister,  monthly  Index  and  Ust 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

Interaational  customers  please  add  2S%. 


.  Price  indndes  regnhr  domestic  postage  and  handfing.  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


.Additional  address/attention  line 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 

Pinchase  order  number  ((^onal) 

YES     NO 
MqrweaiakeyauriBraeMdnnanaaliletoadierniaicn?     |^  |~^ 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  die  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


EE 


U  VISA       □  MasterCard  Account 

I  1   I   M 


-D 


n 


(Credit  card  expiration  date) 


ThaiAyoufbr 
your  order! 


Authorizing  signature  ukm 

Mail  To:  Supointendent  of  Documents 

FO.  Box  371954.  Pittshurph.  PA  1S7SO-70S4 


Pufcilic  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often 
laws  upon  enactment  and  are  prin  ed 
Legislative  fiistory  references  appea 
issued  irregularly  upon  enactment 


referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
as  soon  as  possible  after  approval  by  the  President, 
on  each  law.  Subscription  service  includes  all  public  laws, 
or  the  108th  Congress. 


Individual  laws  also  may  be 
U.S.  Governnnent  Printing  Office, 
for  announcements  of  newly 
http://wvvw.access.gpo.gov/narai4araOO5 


[i^urchased  from  the  Superintendent  of  Documents, 
vary.  See  Reader  Aids  Section  of  the  Federal  Register 
Enacted  laws  or  access  the  online  database  at 
html 


Superintendent  of  pocuments  Subscriptions  Order  Form 

I I  YitiS,  enter  my  subscripti6n(s)  as  follows 


Ordw  Processing  Code 

*6216 


VB/t 


Charge  your  order. 
It's  Easyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  wders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  2S%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  typ  :  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

[_J  GPO  Deposit  Account 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  inake  your  iHBKAMidres  avalaliie  to  otber  maSers? 


YES  NO 


n  VISA       en  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  Wi 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Microfiche  ^tions  AvailaMe.. 

J  -*  -   « 

Federal  Register 


The  Federal  Register  is  published  dally  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  In  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit}ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 

Order  Processing  Code 

*  5419 

Charge  your  order. 

I— I  YLS.enterthc  following  indicated  subscription  in  24x  microfiche  format-     '  x*         'f^Easy! 

To  fax  your  orders  (202)  512-2250 

Federal  Register  (MFFR )  □  One  year  at  $264  each  ^"^  •^*'"'"  o"*"^  »202)  512-1800 

n  Six  months  at  $132.00 


WST 


Code  of  Federal  Regulations  (CFRM7 )       n  One  year  at  $298  each 


SerSSLn^l  cus,;;:^e:?pL^e  ^dli?:^:  '^'''^^  '"^'"'"  "^'^^  '"""^^"^  ^''^^  ^"^  •'^~"-«  -'^  '^  ^^^^  ^  ^'-^^ 


Company  or  personal  name 


(Please  type  or  prmti 


Additional  address/atlcnlion  line 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superiniendent  ot  Documents 
I I  GPO  Deposit  Account 


Street  address 


">unt                                       - 1 

iterCard  .\ccount 

1 

City.  .State.  ZIP  code 


c 


(Credit  eard  expiration  date' 


Thank  you  for 
your  order! 


Daytime  phone  including  area  cixle 

Purchase  order  number  loptionall 

VES     NO 
Maywemakeyaurname/addresaiailabletoothermailers?      Q  |     | 


Author^ing  signature 


urat 


Mai!  To:  Superintendent  of  Documents 

PO.  Box  .17iy.'S4.  Pittsburgh.  PA  l.'S25()-7954 


Order  Now! 

The  United  States  Government  Manual 
20(^/2004 

As  the  official  handbook  of  the  Federal  Goveni  ment,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  t  le  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  { larticipates. 


Particularly  helpful  for  those  interested  in  whei^ 
who  to  contact  about  a  subject  of  particular 
agency's  "Sources  of  Information"  section,  which 
addresses  and  telephone  numbers  for  use  in 
on  consumer  activities,  contracts  and  grants,  emplbyment 
publications  and  films,  and  many  other  areas  of  ci  izen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Govemr  lent  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  ^ ,  1933. 

The  Manual  is  published  by  the  Office  of  the  F  sderal 
Register,  National  Archives  and  Records  Adminisration. 


to  go  and 
concetn  is  each 
provides 
obtain  ing  specifics 


$52  per  copy 


Superintendent  of 


Documents  Publications  Order  Form 


njeuCATKiNS  *  penoocMS  •  afcrmoMc  products 


Order  Processing  Code: 

♦7917 

1 I    llifiS,  please  send  me 


Charge  your  onhr. 

It's  Ea»yl 

To  bx  your  onkn  (202)  512-22S0 

Phone  your  oniers  (202)  512-1800 


copies  of  ThejUnited  States  Government  Manual  2(X)3/2004, 
each. 


S/N  069-000-00150-5  at  $52  ($72.80  foreign 
Total'cost  of  my  order  is  $ .  Price  inclfides  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  ( j  print) 


Additional  address/attention  line 


-D 


Street  address 


City.  State,  2^  code 


Daytime  phone  including  area  code 


D  VISA 

1 1  MasterCard  Account 

zn 

-      .      1     1     1     1     1    1 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Authorizing  signature 


9/03 


Purchase  order  number  (optional) 
MayweaHkeyDor 


tD  other  mrikrs? 


YES 


NO 

D 


Mail  To:  Superintendent  of  Documents 
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Recreation  management  restrictions,  etc.: 
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65459-65460 
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Scientific  Review  Center,  65461-65462 
Walter  Grant  Magnuson  Clinical  Center  Board  of 

Governors,  65462 

National  Oceanic  and  Atmospheric  Administration 

RULES 
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65411 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Lamont-Doherty  Earth  Observatory;  Northwest  Adanfic 
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65438-65445 
Meetings: 

Marine  Fisheries  Advisory  Committee,  65445 
Permits:  ; 

Scientific  research,  65445 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  65475-65476 


Natural  Resources  Conservation  Service 

NOTICES 

Meetings: 
Agricultvual  Air  Quality  Task  Force.  65434-65435 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  pjants;  decommissioning  trust  fund 
provisions,  65386-65389 
PROPOSED  RULES 
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Reactor  Safeguards  Advisory  Committee,  65476-65477 
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NOTICES 
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Manufacture  and  distribution;  authorization,  65429- 
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Presidential  Documents 
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RULES 
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Colorado,  65422-65424 
Kentucky,  65424-65426 
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Presidential  Documents 


Presidential  Determination  No.  2004-08  of  November  7,  2003 

Waiver  of  Restrictions  on  Assistance  to  Russia  under  the 
Cooperative  Threat  Reduction  Act  of  1993  and  Title  V  of  the 
FREEDOM  Support  Act 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  1306  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  2003  (Public  Law  107-314)  I 
hereby  certify  that  waiving  the  restrictions  contained  in  subsection  (d)  of 
section  1203  of  the  Cooperative  Threat  Reduction  Act  of  1993  (22  U.S.C. 
5952),  as  amended,  and  the  requirements  contained  in  section  502  of  the 
FREEDOM  Support  Act  (22  U.S.C.  5852)  during  Fiscal  Year  2004  with  respect 
to  the  Russian  Federation  is  important  to  the  national  security  interests 
of  the  United  States. 

I  have  enclosed  the  unclassified  report  described  in  section  1306(b)(1)  of 
the  National  Defense  Authorization  Act  for  Fiscal  Year  2003,  together  with 
a  classified  annex. 

You  are  authorized  and  directed  to  transmit  this  certification  and  report 
with  Its  classified  annexjo  the  Congress  and  to  arrange  for  the  publication 
of  this  certification  in  the  Federal  Register. 


(a> 


THE  WHITE  HOUSE, 
Washington.  November  7,  2003. 


[FR  Doc.  03-29162 
Filed  11-19-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN0560-AH06 

Purchase  of  Crop  insurance  for 
Tobacco  Price  Support  Eligibility 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Tobacco  Loan  Program  regulations  to 
reflect  a  statutory  change  that  removes 
the  former  statutory  requirement  that 
tobacco  must  be  insured  to  be  eligible 
for  price  support  loans  and  to  revise 
various  organizational  titles  and  OMB 
information  collection  control  nimibers. 
EFFECTIVE  DATE:  November  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  Agricultiu-al  Program 
Specialist,  Tobacco  Division,  Farm 
Service  Agency,  USDA,  STOP  0514, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0514; 
Telephone:  (202)  720-2715;  e-mail: 
ann_wortham@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Final  Rule 

This  rule  will  remove  the  requirement 
that  eligible  producers  must  purchase 
crop  insurance  on  their  tobacco  in  order 
to  be  eligible  to  receive  price  support 
loans  under  the  Tobacco  Loan  Program. 
At  one  time,  but  not  presently,  section 
508(b)(7)  of  the  Federal  Crop  Insurance 
Act  (7  U.S.C.  1508(b)(7))  required 

Section 

1464.1(a);  1464.101(b);  1464.105  

1464.2(b)(2)(iii);  1464.2(b)(2)(lv); 

1464.2(b)(2)(v);  1464.2(b)(2)(vii). 

1464.8(e)(2);  1464.10(e)  

1464.10(j)(2);  1464.10(j)(3)  

1464.108 


tobacco  producers  to  purchase  crop 
insurance  in  order  to  be  eligible  to 
receive  a  loan.  Section  192(a)(2)  of  the 
Federal  Agricultiu-e  Improvement  and 
Reform  Act  of  1996  (Pub.  L.  104-127) 
removed  that  requirement.  This  rule 
removes  the  crop  insurance  provisions 
of  §  1464.7(f).  Also,  this  rule 
implements  name  changes  in  certain 
USDA  institutions.  Finally,  the  rule  will 
correct  the  Office  of  Management  and 
Budget  (OMB)  control  numbers  for  the 
forms  used  in  administering  the 
regulations  in  the  part.  Because  this  rule 
removes  requirements  or  makes 
technical  changes  only,  withholding  the 
publication  of  this  rule  for  conunent 
would  be  contrary  to  the  public  interest 
and  imnecessary. 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866,  has  been  determined  to  be  not 
significant,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
United  States  Department  of  Agricultiu-e 
(USDA)  is  not  required  by  5  U.S.C.  553 
or  any  other  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
substance  of  this  rule. 

Enviromnental  Review 

FSA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment.  In 
accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.),  and  the 
FSA  regualtions  for  NEPA  at  7  CFR  part 
799,  neither  an  Environmental  Impact 
Statement  nor  an  environmental 
assessment  is  required.  A  copy  of  the 
environmental  evaluation  used  to  make 
this  determination  is  available  for 
inspection  and  review  upon  request. 
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Executive  Order  12372 

These  corrections  are  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  require  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  provisions  of  Title 
n  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  for  State,  local  and 
tribal  governments  or  the  private  sector. 
Therefore  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Federal  Assistance  Program 

The  number  and  title  of  the  Federal 
assistance  program,  as  foimd  in  the 
Catalogue  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are: 

10.051 — Commodity  Loans  and  Loan 
Deficiency  Payments 

Paperwork  Reduction  Act 

This  rule  does  not  affect  the 
information  collection  requirements  of  7 
CFR  part  1464  approved  by  OMB  and 
assigned  OMB  control  numbers  0560- 
0058  and  0560-0182. 

List  of  Subjects  in  Part  1464 

Eligibility,  Price  support,  Tobacco. 

■  Accordingly,  as  set  forth  in  the 
preamble,  7  CFR  part  1464  is  amended 
as  follows: 

PART  1464— TOBACCO 

■  1.  The  authority  citation  for  7  CFR  part 
1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421. 1423,  1441,  1445, 
1445-1.  and  1445-2;  15  U.S.C.  714b,  714c. 

■  2.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
phrase  indicated  in  the  middle  column 
wherever  it  appears  in  the  section,  and 
add  the  phrase  indicated  in  the  right 
colimm: 


Remove 


Tobacco  emd  Peanuts  Division  . 
County  FSA  office 

County  ASC  committee  

State  ASC  committee  

National  Appeals  Diviston,  FSA 


Add 


Tot>acco  Diviskm. 
FSA  county  offk:e. 

FSA  county  committee. 

FSA  State  committee. 

Netkmal  Appeals  Division.  USDA. 
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Section 

Remove 

Add 

Part  1464.  Appendix  A 

AgricQ 
Sen 

tural    Stabilization    and    Conservation 

ice. 

Farm  Service  Agency. 

§1464.4    [AmaiKted] 

■  2.  In  the  first  sentence  of  §  1464.4(b), 
revise  the  phrase  "Claim  Control  Record, 
Fortn  ASCS-604"  to  read  "Claim  Control 
Record." 

f  1464.7   tAHMndad] 

■  3.  In  §  1464.7,  remove  paragraph  (f). 

■  4.  Revise  §  1464.24  to  read  as  follows: 

}  1 464.24   0MB  control  numbers  assigned 
pursuant  to  ttta  Papenvork  Reduction  Act 

'    The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  control 
numbers  0560-0058  and  0560-0182. 

Signed  at  Washington,  DC,  on  November 
14,  2003. 
JameffR.  Little, 

■£xecu  tive  Vice  President,  Commodity  Credit  - 
Corporation. 
[FR  Doc.  03-28990  Filed  11-19-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN31S0rAH32 

Minor  Changes  to  Decommissioning 
Trust  Fund  Provisions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  amending  its 
regulations  related  to  decommissioning 
trust  fund  provisions  to  correct 
typographical  errors  and  make  minor 
(Ganges  to  a  final  rule  promulgated  by 
the  NRC  in  December  of  2002.  This 
■action  adds  clarifying  language  to 
amendments  regarding  notification 
requirements,  investment  prohibitions, 
and  the  option  for  licensees  to  retain 
their  existing  license  conditions. 
EFFECTIVE  DATE:  The  final  rule  will 
become  effective  December  24,  2003, 
unless  significant  adverse  comments  on 
the  amendment  are  received  by 
December  22,  2003.  If  the  rule  is 
vvithdrawn  as  a  result  of  such 
comments,  timely  notice  of  the 
withdrawal  will  be  published  in  the 
Federal  Register.  Comments  received 


after  december  22,  2003,  will  be 
consi^red  if  it  is  practical  to  do  so,  but 
the  NnC  is  able  to  ensure  only  that 
comments  received  on  or  before  this 
date  wJLU  be  considered. 
AODREteES:  You  may  submit  comments 
by  anyone  of  the  following  methods. 
Pleaseiinclude  the  following  number 
(RIN  3a50-AH32)  in  the  subject  line  of 
yoiu-  cpnunents.  Comments  on 
rulem^ngs  submitted  in  writing  or  in 
electronic  form  will  be  made  available 
to  the  public  in  their  entirety  on  the 
NRC  ridemaking  web  site.  Personal 
infonqation  will  not  be  removed  from 
your  cbmments. 

Mai|  comments  to:  Secretary,  U.S. 
Nuclei  ir  Regulatory  Commission, 
Washi  igton,  DC  20555-0001,  ATTN: 
Rulem  ikings  and  Adjudications  Staff. 

E-m  dl  comments  to:  SECY@nrc.gov.  If 
you  d(  not  receive  a  reply  e-mail 
confin  tiing  that  we  have  received  your 
comm  mts,  contact  us  directly  at  (301) 
415-1'  (66.  You  may  also  submit 
comm  mts  via  the  NRC's  rulemaking 
Web  s  te  at  http://ruleforum.lInI.gov. 
Addre  is  questions  about  our  rulemaking 
Web  s  te  to  Carol  Gallagher  (301)  415- 
5905;  I  smail  cag@nrc.gdv. 

Han  i  deliver  comments  to:  11555  "^ 
Rockv  lie  Pike,  Rockville,  Maryland 
20852  between  7:30  am  and  4:15  pm 
Feden  J  workdays.  (Telephone  (301) 
415-1  >66). 

Fax  comments  to:  Secretary,  U.S. 
Nuclei  ir  Regulatory  Conmiission  at  (301) 
415-1  101. 

Pub  icly  available  documents  related 
to  this  rulemaking  may  be  viewed 
electr(  mically  on  the  public  computers 
located  at  the  NRC's  Public" Document 
Room  (PDR),  Ol  F21,  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
Maryland.  The  PDR  reproduction 
contrajctor  will  copy  documents  for  a 
fee.  Selected  documents,  including 
comments,  may  be  viewed  and 
downloaded  electronically  via  the^NRC 
rulemaking  Web  site  at  http:// 
ruIefotum.Unl.gov. 

Pub  icly  available  documents  created 
or  reo  ived  at  the  NRC  after  November 
1, 19S  J,  are  available  electronically  at 
the  N  LC's  Electronic  Reading  Room  at 
http:/  'www.nrc.gov/reading-rm/ 
adam  •..html.  From  this  site,  the  public 
can  g{  in  entry  into  the  NRC's 
Agen<  3nwide  Dociunent  Access  and 
Mana  ement  System  (ADAMS),  which 
provii  es  text  and  imeige  files  of  NRC's 
publi<  docimients.  If  you  do  not  have 


access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397^209,  301-415-4737 
or  by  email  to  pdi®rur:.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  telephone  (301)  415- 
1978;  e-mail  bjr^nrc.gov. 
SUPPL£MENTARY  INFORMATION:  Because 
NRC  considers  this  action  to  be 
noncontroversial,  the  NRC  is  using  the 
direct  final  rule  process  for  this  rule. 
The  amendments  in  this  rule  will 
become  effective  on  December  24,  2003. 
However,  if  the  NRC  receives  significant 
adverse  comments  on  this  direct  final 
rule  by  December  22,  2003,  then  the 
NRC  will  publish  a  dociunent  that 
withdraws  this  action  and  will 
subsequently  address  the  conunents 
received  in  a  final  rule  as  a  response  to 
the  companion  proposed  rule  published 
elsewhere  in  this  Federal  Register. 
Absent  sigmficant  modifications  to  the 
proposed  revisions  requiring 
republication,  the  NRC  will  not  initiate 
a  second  comment  period  on  this  action. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
^explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  imderlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  a 
substantive  response  is  required  when — 

(a)  The  comment  causes  the  staff  to 
reevaluate  (or  reconsider)  its  position  or 
conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule  and  it  is 
apparent  that  the  nde  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  staff  to 
make  a  change  (other  than  editorial)  to 
the  rule. 
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Background 

On  December  24,  2002,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  (67 
FR  78332)  a  final  rule  entiUed 
"Decommissioning  Trust  Provisions," 
which  amended  the  NRC's  regulations 
relating  to  decommissioning  trust 
provisions  for  nuclear  power  plant 
licensees.  The  rule  required  licensees 
that  are  no  longer  rate-regulated  or  who 
no  longer  have  access  to  a  non- 
bypassable  charge  for  decommissioning 
to  have  decommissioning  trust 
agreements  in  a  form  acceptable  to  the 
NRC  in  order  to  increase  assurance  that 
an  adequate  amount  of 
deconmiissioning  funds  will  be 
available  for  their  intended  piupose. 
The  rule  has  an  effective  date  of 
December  24,  2003. 

After  pubhcation  of  the  final  rule,  the 
Nuclear  Energy  Institute  (NEI)  suggested 
that  an  administrative  rulemaking  be 
imdertaken  to  correct  what  it  perceived 
to  be  administrative  errors  in  the  rule. 
The  NRC  agrees  with  NEI's  requested 
changes,  but  because  NRC  considers  this 
action  noncontroversial  and  routine,  the 
NRC  is  using  the  direct  final  rule 
procedure  for  this  rule. 

NEI's  Proposed  Changes 

hi  a  July  1,  2003,  letter  to  the  Director 
of  the  NRC's  Office  of  Nuclear  Reactor 
Regulation  (NRR),  NEI  identified  "four 
important  instances"  in  which 
"administrative  errors  involving  errors 
or  omissions  in  drafting,  *   *   *  if 
uncorrected  *  *  *  could  affect  efficient 
implementation  of  the  new  rule."  The 
four  instances  identified  by  NEI  were  (1) 
notification  requirement  for 
administrative  expenses,  (2)  effective 
date  of  the  new  rule,  (3)  preserving  the 
option  to  retain  existing  license 
conditions,  and  (4)  investment 
prohibition. 

Notification  Requirement  for 
Administrative  Expenses 

NEI  stated  that  NRC  failed  to  exclude 
ordinary  administrative  expenses  from 
the  new  rule's  requirement  that  the  fund 
withdrawals  require  prior  NRC 
notification.  Further,  NEI  stated  that  the 
NRC  did  not  intend,  supported  by  the 
language  in  its  Statement  of 
Considerations,  for  licensees  to  notify 
the  NRC  when  paying  ordinary  trust 
administrative  expenses.  NEI  asserted 
that"*  *  *  [T]he  above-cited 
provisions  of  the  final  rule  failed  to 
associate  administrative  expenses  with 
an  exclusion  from  the  notice 
requirement."  In  fact,  the  final  rule 
states  in  §  50. 75{h){l)(iv)"*   *   * 
Disbursements,  or  payments  from  the 


trust,  escrow  account.  Government 
fund,  or  other  account  used  to  segregate 
and  manage  the  funds,  other  than  for 
payments  of  ordinary  administrative 
,costs  (including  taxes)  and  other 
incidental  expenses  of  the  fund 
(including  legal,  accounting,  actuarial, 
and  trustee  expenses)  in  connection 
with  the  operation  of  the  fund,  are 
restricted  to  decommissioning  expenses 
or  trans^r  to  another  financial 
assurance  method  acceptable  under 
paragraph  (e)  of  this  section  until  final 
decommissioning  has  been  completed. 
*  *  *"  (emphasis  added.) 

In  order  to  eliminate  any  further 
confusion  regarding  the  present  rule 
language,  the  NRC  is  revising  the  rule 
language  to  essentially  the  language  NEI 
proposed.  That  is,  10  CFR 
50.75(h)(l)(iv)  will  read  "Except  for 
withdrawals  being  made  imder  10  CFR 
50.82(a)(8)  or  for  payments  of  ordinary 
administrative  costs  (including  taxes) 
and  other  incidental  expenses  of  the 
fund  (including  legal,  accounting, 
actuarial,  and  trustee  expenses)  in 
connection  with  the  operation  of  the 
fund,  no  disbursement  or  payment  may 
be  made  from  the  trust,  *  *  *" 
(emphasis  added.) 

Further,  this  rulemaking  is  also 
revising  the  first  sentence  of  10  CFR 
50.75(h)(2)  to  read  "Licensees  that  are 
'electric  utilities'  under  §  50.2  that  use 
prepayment  or  an  external  sinking  fund 
to  provide  financial  assurance,  shall 
include  a  provision  in  the  terms  of  the 
trust,  escrow  accoimt.  Government 
fund,  or  other  account  used  to  segregate 
and  manage  funds  that  except  for 
withdrawals  being  made  under  10  CFR 
50.82(a)(8)  or  for  payments  of  ordinary 
administrative  costs  (including  taxes) 
and  other  incidental  expenses  of  the 
fund  (including  legal,  accounting, 
actuarial,  and  trustee  expenses)  in 
connection  with  the  operation  of  the 
fund,  no  disbursement  or  payment  may 
be  made,  fivm  the  trust,  *  *  *." 
(emphasis  added.) 

EfiRective  Date  of  the  New  Role 

The  second  point  NEI  raised  related  to 
the  effective  date  of  the  new  rule.  NEI's 
position  is  that  certain  changes  made  by 
the  rule,  other  than  those  changes  in  10 
CFR  50.75(h)(l)-(3),  should  be  made 
immediately  effective,  rather  than  on 
December  24,  2003,  as  now  called  for  in 
the  rule.  The  NRC  believes  that  there  is 
no  substantive  reason  to  change  the 
effective  date  of  the  rule  because  the 
Commission  has  already  determined 
that  the  December  24,  2003,  effective 
date  is  appropriate. 


Preserving  the  Option  To  Retain 
Existing  license  Conditions 

NEI's  third  point  related  to  licensees 
being  able  to  retain  their  existing  license 
conditions.  NEI  stated  that  the  rule 
language  does  not  reflect  the  intent  of 
the  Commission  that  individual 
licensees  shoidd  have  the  option  of 
retaining  their  existing  license 
conditions.  The  NRC  agrees  with  the 
comment  and  amends  the  rule  by 
adding  the  following  as  a  new  section, 
10  CFR  50.75(h)(5),  to  become  effective 
on  December  24,  2003: 

The  provisions  of  paragraphs  (h)(1) 
through  (h)(3)  do  not  apply  to  any  hcensee 
that  as  of  December  24,  2003,  was  subject  to 
existing  license  conditions  relating  to  the 
terms  and  conditions  of  decommissioning 
trust  agreements,  so  long  as  the  licensee  does 
not  elect  to  amend  those  license  conditions. 
If  a  licensee  with  existing  license  conditions 
relating  to  decommissioning  trust  agreements 
elects  to  amend  the  conditions,  the  license 
amendment  shall  be  in  accordance  with  the 
provisions  of  paragraph  (h)  of  this  section. 

Investment  Prohibition 

Lastly,  NEI  discussed  investment 
prohibition  requirements  of  the  rule. 
NEI  stated  that  the  rule  failed  "to 
include  a  general  prohibition  against 
investments  in  nuclear  plant  owners, 
although  such  a  prohibition  was 
intended  *  *  *,"  and  proposed  the 
following  change  in  §  50.75(h)(l)(i)(A) 
which,  as  revised,  would  read:  "*  *   * 
is  prohibited  bom  investing  the  funds  in 
seciuities  or  other  obligations  of  the 
licensee  or  any  other  owner  or  operator 
of  any  power  reactor  *   *  *"  (emphasis 
added.)  The  NRC  agrees  and  is  making 
the  proposed  change  (with  the 
modification  "any  nuclear  power 
reactor"  to  be  consistent  with  the  rest  of 
the  rule)  through  this  direct  final  rule 
effort. 

Miscellaneous  NRC  Correctioiu 

The  NRC  is  clarifying  the 
applicability  of  the  de  minimis 
limitation  contained  in  the  investment 
pr(^bition,  so  that  the  de  minimis 
proviso  will  now  read  "*   *   *  and 
provided  further  that  no  more  than  10 
percent  of  trust  assets  may  be  indirectly 
invested  in  seciuities  of  any  entity 
owning  or  operating  one  or  more 
nuclear  power  plants."  In  addition,  the 
NRC  is  making  an  editorial  change  to 
clarify  that  the  seciuities  of  operators,  as 
well  as  owners,  of  nuclear  power  plants 
are  subject  to  the  investment  provisions 
in  their  entirety.  Finally,  the  NRC  is 
correcting  minor  typographical  errors  in 
paragraphs  (e){l)(i)  and  (e)(l)(ii)  so  that 
the  term  "permanent  termination  of 
operations"  is  used  in  full  where  the 
term  "permanent  termination"  now 


65388       Federal  Reg^er/Vol.  68,  No.  2!  4 /Thursday,  November  20,  2003 /Rules  and  Regulations 


appears,  and  correcting 

§  50.75(h)(l)(i)(B)  to  make  consistent 

references  to  "standard  of  care'. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical,  hi  this  final  rule,  the  NRC 
is  making  clarifying  changes  to  the 
existing  rule  and  modifying  the  effective 
date  of  a  part  of  the  rule.  These  actions 
do  not  constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Enviromnental 
Policy  Act  of  1969,  as  amended;  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required-.  These  changes  would  not  - 
result  in  any  increased  impact  on  the 
environment  from  decommissioning 
activities  as  analyzed  in  the  Final 
Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities  (NlJREG-0586, 
August  1988)  and  Draft  Supplement  1 
(NUREG-0586,  Draft  Supplement  1, 
October  2001).  Therefore,  promulgation 
of  this  rule  would  not  introduce  any 
impacts  on  the  environment  not 
previously  considered  by  the  NRC. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  new 
or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  approval  3150-0011, 
10  CFR  part  50. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
niunber.' 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  direct  final  rule 

because  this  rule  is  considered  a  minor, 

1.    -.I'  '1  .  . 


nonsu  istantive  amendment;  it  has  no 
econo:  uc  impact  on  NRC  Ucensees  or 
the  pu  >lic. 

Reguli  lory  Flexibility  Certification 

hi  ai  cordance  with  the  Regulatory 
Flexib  lity  Act  (5  U.S.C.  605(b)),  the 
Comm  ission  certifies  that  this  rule  does 
not  ha  ^e  a  significant  economic  impact 
on  a  SI  ibstantial  number  of  small 
entitie  5.  This  final  rule  affects  only  the 
licensj  ag  and  operation  of  nuclear 
power-plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  lefinition  of  "small  entities"  set 
forth  i; » the  Regulatory  Flexibility  Act  or 
the  siz  3  standards  established  by  the 
NRC  (  0  CFR  2.810).      ■ 

Backfi  t  Analysis 

The  NRC  has  determined  that  the 
backfii  rule  does  not  apply  to  this  rule, 
and,  tl  erefore,  a  backfit  analysis  is  not 
requip  id  because  these  amendments  da 
not  ini  'olve  any  provisions  that  would 
imposi  5  backfits  as  defined  in  10  CFR 
chapte  r  I. 

Small  Business  Regulatory  Enforcement 
Faimass  Act 

In  accordance  with  the  Smedl 
Business  Regulatory  Enforcement 
Faim^s  Act  of  1996,  the  NRC  has 
deteri^ined  that  this  action  is  not  a 
major  pile  and  has  verified  this 
detem  lination  with  the  Office  of 
Inforn  ation  and  Regulatory  Affairs  of 
OMB. 

List  o^  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Crimii  lal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protec  don.  Reactor  siting  criteria,  and 
Repor  ing  and  recordkeeping 
requir  iments. 

■  For  he  reasons  set  out  in  the  preamble 
and  u]  ider  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  50. 


PARTI50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIMTIES 

1.  The  authority  citation  for  Part  50 
contii  ues  to  read  as  follows: 

AutI  ority:  Sees.  102, 103, 104, 105, 161, 
182,  li  3,  186, 189,  68  Stat.  936,  937,  938, 
948,  9!  3,  954,  955,  956,  as  amended,  sec. 
234,  8;  Stat.  444,  as  amended  (42  U.S.C. 
2132, ;  133,  2134,  2135,  2201,  2232.  2233, 
2236, :  239.  2282);  Sees.  201,  as  amended, 
202.  2(  6, 88  Stat.  1242.  as  amended,  1244, 
1246  ('  2  U.S.C.  5841,  5842,  5846). 


Seetion  50.7  also  issued  under  Pub.  L.  95— 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  Sees.  101, 
185, 68  Stat.  955  as  amended  (42  U.S.C.  2131, 
2235),  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.13,  50.54(dd), 
and  50.103  also  issued  under  sec.  108, 68 
Stat.  939,  as  amended  (42  U.S.C.  2138). 
Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  tmder  seCv  185,  68  Stat.  955  (42  U.S.C. 
2235). 

Sections  S0.33a,  SO.SSa  and  Appendix  Q 
also  issued  under  sec.  102,  Pub.  L.  91-190, 
83  Stat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.C.  5844).  Sections  50.58,  50.91, 
and  50.92  also  issued  under  Pub.  L.  97-415, 
96  Stat.  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184, 68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  imder  sec.  187, 68  Stat.  955  (42  U.S.C. 
2237);  . 

■  2.  In  §  50.75,  the  sixth  sentence  of 
paragraphs  (e)(l)(i)  and  the  sixth 
sentence  of  (e)(l){ii),  paragraph 
(h)(l)(i){A),  the  first  sentences  of 
paragraphs  (h)(l)(i)(B),  (h)(l)(iv),  and 
(h)(2),  are  revised,  and  a  new  paragraph 
(h)(5)  is  added  to  read  as  follows: 

§  50.75    Reporting  and  recordkeeping  for 
decommissioning  planning. 

***** 

(e)  *  *   * 

(D*   *  * 

(i)  *  *  *  A  licensee  that  has  prepaid 
funds  based  on  the  formulas  in 
§  50.75(c)  of  this  section  may  take  credit 
for  projected  earnings  on  the  prepaid 
decommissioning  funds  using  up  to  a  2 
percent  annual  real  rate  of  return  up  to 
the  time  of  permanent  termination  of 
operations. 

(ii)  *  *   *  A  licensee  that  has 
collected  funds  based  on  the  formtilas  in 
§  50.75(c)  of  this  section  may  take  credit 
for  collected  earnings  on  the 
decommissioning  funds  using  up  to  a  2 
percent  annual  real  rate  of  retiim  up  to 
the  time  of  permanent  termination  of 
operations.*  *  * 


(h)* 
(i)* 


*  * 

*  * 

*  • 


(A)  Is  prohibited  from  investing  the 
fimds  in  securities  or  other  obligations 
of  the  licensee  or  any  other  owner  or 
operator  of  any  nuclear  power  reactor  or 
their  affiliates,  subsidiaries,  successors 
or  assigns,  or  in  a  mutual  fund  in  which 
at  least  50  percent  of  the  fund  is 
invested  in  the  securities  of  a  licensee 
or  parent  company  whose  subsidiary  is 
an  owner  or  operator  of  a  foreign  or 
domestic  nuclear  power  plant.  However, 
the  funds  may  be  invested  in  securities 
tied  to  market  indices  or  other  non- 
nuclear  sector  collective,  commingled. 
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or  mutual  funds,  provided  that  this 
subsection  shall  not  operate  in  such  a 
way  as  to  require  the  sale  or  transfer 
either  in  whole  or  in  part,  or  other 
disposition  of  any  such  prohibited 
investment  that  was  made  before  the 
publication  date  of  this  rule,  and 
provided  further  that  no  more  than  10 
percent  of  trust  assets  may  be  indirectly 
invested  in  securities  of  any  entity 
owning  or  operating  one  or  more 
nuclear  power  plants. 

(B)  Is  obligated  at  all  times  to  adhere 
to  a  standard  of  care  set  forth  in  the 
trust,  which  either  shall  be  the  standard 
of  care,  whether  in  investing  or 
otherwise,  required  by  State  or  Federal 
law  or  one  or  more  State  or  Federal 
regulatory  agencies  with  jiuisdiction 
over  the  trust  funds,  or,  in  the  absence 
of  any  such  standard  of  care,  whether  in 
investing  or  otherwise,  that  a  prudent 
investor  would  use  in  the  same 
circumstances.  *  *  * 
***** 

(iv)  Except  for  withdrawals  being 
made  imder  10  CFR  50.82(a)(8)  or  for 
payments  of  ordinary  administrative 
costs  (including  taxes)  and  other 
incidental  expenses  of  the  fund 
(including  legal,  accounting,  actuarial, 
and  trustee  expenses)  in  connection 
with  the  operation  of  the  fund,  no 
disbursement  or  payment  may  be  made 
from  the  trust,  escrow  account. 
Government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds  until 
written  notice  of  the  intention  to  make 
a  disbursement  or  payment  has  been 
given  to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable,  at  least  30 
wor&ng  days  before  the  date  of  the 

intended  disbursement  or  payment. 

*  »  * 

(2)  Licensees  that  are  "electric 
utilities"  under  §  50.2  that  use 
prepajrment  or  an  external  sinking  fund 
to  provide  financial  assurance  shall 
include  a  provision  in  the  terms  of  the 
trust,  escrow  accoimt,  Government 
fund,  or  other  accoimt  used  to  segregate 
and  manage  funds  that  except  for 
withdrawals  being  made  under  10  CFR 
50.82(a)(8)  or  for  payments  of  ordinary 
administrative  costs  (including  taxes) 
and  other  incidental  expenses  of  the 
fund  (including  legal,  accoimting, 
actuarial,  and  trustee  expenses)  in 
connection  with  the  operation  of  the 
fund,  no  disbursement  or  payment  may 
be  made  from  the  trust,  escrow  accoimt, 
Government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds  until 
written  notice  of  the  intention  to  make 
a  disbursement  or  payment  has  been 
given  the  Director,  Office  of  Nuclear 


Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable  at  least  30 
working  days  before  the  date  of  the 
intended  disbursement  or  payment 


(5)  The  provisions  of  paragraphs  (h)(1) 
through  (h)(3)  of  this  section  do  not 
apply  to  any  licensee  that  as  of 
December  24,  2003,  has  existing  license 
conditions  relating  to  decommissioning 
trust  agreements,  so  long  as  the  licensee 
does  not  elect  to  amend  those  license 
conditions.  If  a  licensee  with  existing 
license  conditions  relating  to 
decommissioning  trust  agreements 
elects  to  amend  those  conditions,  the 
license  amendment  shall  be  in 
accordance  with  the  provisions  of 
paragraph  (h)  of  this  section. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October,  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
(FRDoc.  03-29022  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  7S80-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Doclcat  No.  FAA-2003-16409;  Airspace 
Doclwt  No.  03-ACE-78] 

Modification  of  Ciass  E  Airspace; 
Sidney,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  Sidney  Municipal  Airport, 
Sidney,  NE,  has  been  renamed  Sidney 
Municipal/Lloyd  W.  Carr  Field.  This 
action  modifies  the  Sidney,  NE  Class  E 
airspace  areas  by  replacing  "Sidney 
Municipal  Airport"  in  the  legal 
descriptions  of  Sidney,  NE  Class  E 
airspace  areas  with  "Sidney  Municipal/ 
Lloyd  W.  Carr  Field"  and  brings  the 
legal  description  into  compliance  with 
FAA  Orders. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  February  19,  2004. 
Comments  for  inclusion  in  the  Rules 
Docket  jnust  be  received  on  or  before 
December  17,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 


docket  number  FAA-2003-16409/ 
Airspace  Docket  No.  03-ACB-78,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dodiets 
Office  between  9  a.m.-  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FORrURTHBt  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone  (816) 
329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
legal  description  of  the  Class  E  airspace 
designated  as  a  surface  area  and  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at 
Sidney,  NE.  It  replaces  "Sidney 
Municipal  Airport,"  the  former  name  of 
the  airport,  with  "Sidney  MunicipaL' 
Lloyd  W.  Carr  Field,"  the  new  name  of 
the  airport,  in  the  both  legal 
descriptions.  This  action  brings  the  legal 
descriptions  of  both  Sidney,  NE  airspace 
areas  into  compliance  with  FAA  Order 
7400.2E,  Procedures  for  Handling 
Airspace  Matters.  The  areas  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designated  as 
surface  areas  are  published  in  paragraph 
6002  of  FAA  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  the  same  FAA  Order. 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  wrill 
publish  a  document  in  the  Federal 
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Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dooiment 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submittuog  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-1 6409/ Airspace 
Docket  No.  03-ACE-78."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  efi^ect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onier  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procediires  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Sd  »iect  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigatioh  (air). 

Adoption  of  the  Amendment 

■  Accordi  ngly,  the  Federal  Aviation 
Administ  ation  amends  14  CFR  part  71 
as  follows : 


PART 
CLASS B 
CLASS 
AiRWAY$ 
POINTS 


7l4-DESIGNATiON  OF  CLASS  A, 
CLASS  C,  CLASS  D,  AND 
EjAIRSP ACE  AREAS; 
;  ROUTES;  AND  REPORTING 


■  2.  The  a  Jthority  citation  for  part  71 
continues  to  read  as  follows: 

Authoril  r.  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.0  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comi.,  p.  389. 


§71.1    [A4Mndeci] 

■  2.  The 
CFR  71.1 


ii  icorporation  by  reference  in  14 
jf  Federal  Aviation 
Administ  ation  Order  7400.9L,  dated 
Septembe  r  2,  2003,  and  effective 
Septembe  r  16,  2003,  is  amended  as 
follows 

Paragraph  5002    Class  E  Airspace 
Designatec  as  Surface  Areas. 


ACENEEJ 

Sidney 

(Lat.  41"'66'05 
Sidney  VORTAC 

(Lat.  41°l 

Within  a 


Sidney,  NE 

M4ucipal/Lloyd  W.  Carr  Field.  NE 
N.,  long  loa'sg'o?"  W.) 


♦5'48'  N.,  long.  102°58'59'  W.) 
4.1-mile  radius  of  Sidney 
MunicipaliLloyd  W.  Can  Field  and  within 
etch  side  of  the  Sidney  VORTAC 
extending  boia  the  4.1-niile 
airport  to  7  miles  southeast  of 
VORTAC  and  within  1.8  miles  each  side 
VORTAC  323°  radial  extending 
mile  radius  of  the  airport  to  7 
rtlkwest  of  the  VORTAC.  This  Class 
area  is  effective  during  the  specific 
mes  established  in  advance  by  a 
Airmen.  The  effective  date  and  time 
therea  Fter  be  continuously  published  in 
r  /Facility  Directory. 


tlei 


Sidney 
4,1 


1.8  miles 
126°  radial 
radius  of 
the 
of  the 
firom  the 
miles  no! 
E  airspace 
dates  and 
Notice  to 
will 
the  Airpoi 


6005 


Pamgmph 

extending  ipwardftoi 
above  the 


Class  E  airspace  areas 
m  700  feet  or  more 
;  urface  of  the  earth. 


ACE  NE  E!     Sidney,  NE 

Sidney  Mi  nicipal/Lloyd  W.  Carr  Field,  NE 

(Lat.  41°  )6'05'  N.,  long.  102°59'07'  W.) 
Sidney  VC  RTAC 

(Ut.  41"  )5'48''N.,  long.  102°58'59"  W.) 
That  ain  pace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Sidney  Municipal/Lloyd  W.  Carr 
Field  and  ivithin  4  miles  southwest  emd  6 
miles  nortieast  of  the  Sidney  VORTAC  126° 
radial  extebding  from  the  6.6-mile  radius  of 
the  airpor^to  10.5  miles  southeast  of  the 
VORTAC  ind  within  4  miles  northeast  and 


6  miles  southwest  of  the  Sidney  VORTAC 
323°  radial  extending  from  the  6.6-mile 
radius  of  the  airport  to  10.5  miles  northwest 
of  the  VORTAC. 


Issued  in  Kansas  City,  MO,  on  November 
3,  2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-29030  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4aiO-13-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30397;  AmdL  No.  445  ] 

IFR  Attitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendmept  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
PQivide  for  the  sale  and  efficient  use  of 
the  navigable  airspace  luider  instrument 
conditions  in  the  affected  areas. 

EFFECTIVE  DATE:  0901  UTC,  December 
25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight -Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  iNFORMATKM:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
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changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circtunstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and. publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 


this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EMDT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  DC,  on  November 
14,  2003. 

James  J.  Ballough, 

Director.  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is  amended 
as  follows  effective  at  0901  UTC. 

■  1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44719 
44721. 

■  2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  445  Effective  Date  December  25,  2003] 


From 


To 


§95.6058  VCR  Federal  Airway  58  is  Amended  to  Read  in  Part 


mea 


Kingston,  NY  VOR/DME 


Hartford,  CT  VOR/DME 


3,200 


§95.6167  VOR  Federal  Airway  167  is  Amended  to  Read  in  Part 


Hancock,  NY  VOR/DME 

Helon,  NY  FIX  

Kingston,  NY  VOR/DME 
Jewit,  CT  FIX  

•2,000-MOCA 
Providence,  Rl  VORTAC 

*1,800-MOCA 
Peake,  MA  FIX 

M,600-MOCA 


Heton,  NY  FIX 

Kingston,  NY  VOR/DME  . 
Hartford,  CT  VOR/DME  .. 
Providence,  Rl  VORTAC 

Peake,  MA  FIX 

Marconi,  MA  VOR/DME  .. 


4,100 

4,000 

3.200 

•2,500 

•2,500 

•3,000 


§95.6454  VOR  Federal  Airway  454  is  Amended  to  Read  in  Part 


Banbi,  AL  FIX 

•2,000-MOCA 


Columbus,  GA  VORTAC 


•2,400 


§95.8003  VOR  Federal  Airway  Changeover  Pointa— Airway  Segment 


From 


V-506  is  Amended  to  Modify  Changeover  Point 


King  Salmon,  AK  VORTAC 


Bethel  AK  VORTAC 


102 


King  Salm- 
on 
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[FR  Doc.  0»-29025  Filed  11-19-03;  8:45  am] 

MLUNG  COOE  4tY0-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  20 

[Doclwt  No.  1999N-2637] 

Public  Information  Regulations; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
public  information  regulations  to  correct 
an  error  that  was  incorporated  in  the 
regulations.  This  action  is  being  taken  to 
improve  the  accuracy  of  the  regulations. 

DATES:  This  correction  is  effective  July 
28,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  A.  Strong,  Office  of  Policy  and 
Planning  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal, Register  of  Ma^  12,  2003  (68  FR 
25283),  FDA  published  a  final  rule  that, 
among  other  things,  amended  its 
regulations,  in  part  20  (21  CFR  part  20). 
In  §  20.120.  the  zip  code  for  the  Dockets 
Management  Branch  is  incorrect.  This 
document  corrects  that  error. 

f  20.120    [CorrMtMi] 

■  1.  On  page  25287,  in  the  second 
column,  §  20.120  Records  available  in 
Food  and  Drug  Administration  Public 
Reading  Rooms  is  corrected  in  the  third 
sentence  of  paragraph  (a)  by  removing 
"20857"  and  addiag  in  its  place 
"20852". 

^Dated:  November  14,  2003. 

Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FRDoc.  03-28985  Filed  11-19-03;  8:45  am] 

■UJNO  COW  4iao-oi-« 


DEPAI ITMENT  OF  THE  TREASURY 
31  CFl|  Part  103 

RIN  15(t6-AA44 

Financial  Crimes  Enforcement 
Network;  Amendments  to  tlie  Bank 
Secreoy  Act  Regulatkms;  Definition  of 
Futures  Commission  Mercliants  and 
Introdi^lng  Brokers  in  CommodKies 
as  Financial  Institutions;  Requirement 
That  Futures  Commission  Mercliants 
and  Invoducing  Brokers  in 
Commodities  Report  Suspicious 
Trans^kMis 

AGENCt:  Financial  Crimes  Enforcement 
Netwo  k  ("FinCEN"),  Treasury. 
ACTION  Final  rules. 


SUMMAI  IY:  This  dociunent  contains 
amend  ments  to  the  regulations 
implei  tenting  the  statute  generally 
referr©  1  to  as  the  Bank  Secrecy  Act.  The 
amend  ments  add  futiu'es  commission 
merchi  ints  and  introducing  brokers  in 
commi  idities  to  the  regulatory  definition 
of  "fin  mcial  institution"  and  require 
that  th  !y  report  suspicious  transactions 
to  Fin(  EN.  Bringing  these  major 
partici  )ants  in  the  futures  industry  into 
the  Ba]  ik  Secrecy  Act  regulatory 
structii  re  is  intended  to  further  the 
counte  r-money  laundering  program  of 
the  Department  of  the  Treasury. 

DATES:;  f^ertiVe  Date:  December  22, 
2003.  I 

Appiicability  bate:  May  18,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alma '.  A.  Angotti,  Senior  Enforcement 
Couns  A,  and  Judith  R.  Starr,  Chief 
Counssl,  FinCEN,  at  (703)  905-3590; 
David  ^ogt.  Associate  Director,  and 
Donali  Carbaugh,  Chief,  Depository 
Institu  ions.  Office  of  Regulatory 
Progra  ns,  FinCEN,  (202)  354-6400. 
SUPPLI  MENTARY  INFORMATION: 

I.  Bad  iground 

A.  Sta  utory  Proyisions 

The  Bank  Secrecy  Act,  Pub.  L.  91- 
508,  codified  as  amended  at  12  U.S.C. 
1829b^  12  U.S.C.  1951-1959,  and  31 
U.S.C.|5311-5314;  5316-5332  ("BSA"), 
authoifzes  the  Secretary  of  the  Treasury, 
inter  aia,  to  issue  regulations  requiring 
finanqal  institutions  to  keep  records 
and  file  reports  that  are  determined  to 
have  a  high  degree  of  usefulness  in 
crimic  al,  tax,  and  regulatory  matters,  or 
in  the  conduct  of  intelligence  or 
coimt^-intelligence  activities  to  protect 
againa  international  terrorism,  and  to 
implei  aent  counter-money  laundering 
progra  tns  and  compliance  procedures.^ 


Regulations  implementing  Tide  n  of  the 
BSA  (codified  at  31  U.S.C.  5311  et  seq.) 
appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
the  BSA  has  been  delegated  to  the 
Director  of  FinCEN. 

The  BSA  defines  the  term  "financial 
institution"  to  include,  among  other 
broad  categories  of  institutions,  any 
"broker  or  dealer  in  securities  or 
commodities."  ^  Section  321(b)  of  the 
USA  Patriot  Act  amended  the  BSA  to 
expressly  include  in  the  definition  of 
"financial  institution"  futures 
commission  merchants  ("FCMs")  that 
are  registered,  or  required  to  register, 
with  the  Commodity  Futures  Trading 
Commission  ("CFTC")  under  the 
Commodity  Exchanee  Act  ("CEA").^ 

The  Secretary  of  the  Treasury  was 
granted  authority  ia  1992,  with  the 
enactment  of  31  U.S.C.  5318(g),4  to 
require  financial  institutions  to  report 
suspicious  transactions.  Subsection 
(g)(1)  provides: 

The  Secretary  may  require  any  financial 
institution,  and  any  director,  officer, 
employee,  or  agent  of  any  financial 
institution,  to  report  any  suspicious 
transaction  relevant  to  a  possible  violation  of 
law  or  regulation. 

Subsection  (g)(2]  provides  further: 

If  a  financial  institution  or  any  director, 
officer,  employee,  or  agent  of  any  financial 
institution,  volimtarily  or  pursuant  to  this 


'  LanAiage  expanding  the  scope  of  the  BSA  to 
intelligoice  or  counter-intelligence  activities  to 


protect  against  international  terrorism  was  added  by 
Section  358  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  (USA  PATTUOT 
Act)  Act  of  2001  ("USA  Patriot  Act"),  Pub.  L.  107- 
56. 

2  31  U.S.C.  531 2(a)(2)(H).  The  Secretary  has 
clarified  that  the  term  "broker  or  dealer  in      ' 
commodities"  in  the  BSA  includes  introducing 
brokers  in  commodities  ("IB-Cs").  See  67  FR  21110, 
21111  n.5  (April  29,  2002)  (anti-money  laundering 
programs  for  certain  financial  institutions);  68  FR 
25148  (May  9,  2003)  (joint  final  rule  requiring 
customer  identification  programs  for  FCMs  and  IB- 
Cs). 

3  7  U.S.C.  1  et  seq.  Section  321(b)  also  provided 
that  the  term  "financial  institution"  includes  any 
commodity  pool  opwator  ("CPO")  and  any 
commodity  trading  advisor  ("CTA")  r^stered,  or 
required  to  register,  under  the  CEA.  See  31  U.S.C. 
5312(c).  FinCEN  has  proposed  rules  that  require 
unregistered  investment  companies,  including 
commodity  pools,  to  have  anti-money  laundering 
("AML")  programs  ("AMLPs").  FinCEN  also  has 
proposed  rules  requiring  CTAs  to  have  AMLPs.  68 
FR  23640  (May  5,  2003).  A  requisite  element  of 
these  AMLPs  is  the  requirement  to  have  policies, 
procedures,  and  controls  that  are  reasonably 
designed  to  ensure  compliance  with  the  BSA  and 
its  implementing  regulations. 

*  31  U.S.C.  5318(g)  was  added  to  the  BSA  by 
section  1517  of  the  Annunzio-Wylie  Anti-Money 
Laundering  Act,  Title  XV  of  the  Housing  and 
Community  Development  Act  of  1992,  Pub.  L.  102- 
550;  it  was  expandeid  by  section  403  of  the  Money 
Laundering  Suppression  Act  of  1994,  Title  IV  of  the 
Riegle  Community  Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L  103-325,  to 
require  designation  of  a  single  government  recipient 
for  reports  of  suspicious  transactions. 
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section  or  any  other  authority,  reports  a 
suspicious  transaction  to  a  government 
agency  *  *  *  the  financial  institution, 
director,  officer,  employee,  or  agent  may  not 
notify  any  person  involved  in  the  transaction 
that  the  transaction  has  been  reported. 

Subsection  {g)(3)  provides  that  any 
financial  institution,  director,  officer, 
employee,  or  agent  of  any  financial 
institution 

that  makes  a  voluntary  disclosure  of  any 
possible  violation  of  law  or  regulation  *  *  * 
or  makes  a  disclosure  pursuant  to  this 
subsection  or  any  other  authority  *  *  *  shall 
not  be  liable  to  any  person  under  any  law  or 
regulation  of  the  United  States,  any 
constitution,  law,  or  regulation  of  any  State 
or  pohtical  subdivision  [thereof]  *  *  *  for 
such  disclosure  or  for  any  failure  to  provide 
notice  of  such  disclosure  to  the  person  who 
is  the  subject  of  such  disclosure  or  any  other 
person  identified  in  the  disclosure. 

Finally,  subsection  (g)(4)(A)  requires 
the  Secretary  of  the  Treasury,  "to  the 
extent  practicable  and  appropriate,"  to 
designate  "a  single  officer  or  agency  of 
the  United  States  to  whom  such  reports 
shall  be  made."  s  The  designated  agency 
is  in  turn  responsible  for  referring  any 
report  of  a  suspicious  transaction  to 
"any  appropriate  law  enforcement  or 
supervisory  agency."  « 

B.  FCMs  and  IB-Cs:  Regulation  and 
Money  Laundering 

The  final  suspicious  activity  reporting 
rule  contained  in  this  document  applies 
to  FCMs  and  IB-Cs.  An  FCM  is  defined 
in  the  CEA  as  an  individual,  association, 
partnership,  corporation,  or  trast  that  is 
engaged  in  soliciting  or  accepting  orders 
and  funds  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery  on  or 
subject  to  the  rules  of  a  contract  market 
or  derivatives  transaction  execution 
facility  ("DTEF").^  An  IB-C  is  similarly 
defined.^  except  that  an  IB-C  may  not 
accept  money,  securities,  or  property  (or 
extend  credit  in  lieu  thereof)  to  margin, 
guarantee,  or  secure  any  trades  or 
contracts.  The  CEA  requires  FCMs  and 
IB-Cs  to  register  pittsuant  to  the 
procedures  of  Section  4f(a)(l)  of  the 
CEA.9  As  of  May  31,  2003,  there  were 
185  FCMs  and  1,591  IB-Cs  (domestic 
and  foreign)  that  had  registered  with  the 
CFTC  pursuant  to  this  provision. 

This  final  rule  is  just  one  of  several 
steps  taken  by  the  Secretary  of  the 


Treasiuy  to  address  comprehensively 
the  risk  of  money  laundering  in  the 
futures  industry.  In  April  2002.  FinCEN 
issued  an  interim  final  rule  requiring 
FCMs  and  IB-Cs  to  develop  and 
implement  AMLPs  to  prevent  them  from 
being  used  to  launder  money  or  finance 
terrorist  activities,  which  includes 
achieving  and  monitoring  compliance 
with  the  applicable  requirements  of  the 
Bank  Secrecy  Act  and  the  Secretary  of 
the  Treasury's  implementing 
regtilations.i" 

This  final  rule  follows  other  recent 
actions  that  expand  the  application  of 
the  BSA  to  additional  financial 
institutions  and  require  those  financial 
institutions  to  report  suspicious 
transactions.  For  example,  since  April 
1996,  rules  issued  by  FinCEN  under  the 
authority  contained  in  31  U.S.C.  5318(g) 
have  required  banks,  thrifts,  and  other 
banking  organizations  to  report 
suspicious  transactions."  In 
collaboration  with  FinCEN,  the  federal 
bank  supervisors  concurrently  issued 
suspicious  transaction  reporting  rules 
under  their  own  authority.  12  The  bank 
supervisory  agency  rules  apply  to  banks, 
bank  holding  companies,  and  non- 
depository  institution  afiiliates  and 
subsidiaries  of  banks  and  bank  holding 
companies.  Money  services  businesses 
have  been  required  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasiuy  since  the  beginning  of  2002." 
In  July  2002,  FinCEN  took  a  further  step 
in  the  creation  of  a  comprehensive 
system  for  the  reporting  of  suspicious 
transactions  by  the  major  categories  of 
financial  institutions  operating  in  the 
United  States  by  requiring  brokers  and 
dealers  in  secxuities  ("BDs")  to  report 
suspicious  transactions.!*  In  October 
2002,  FinCEN  issued  a  final  rule 
requiring  casinos  to  report  suspicious 
transactions,  and  a  proposed  rule  that 
would  require  certain  insiu'ance 
companies  to  report  suspicious 
transactions.  The  final  rule  contained  in 
this  document  will  extend  this  and 
other  BSA  requirements  to  FCMs  and 


*  This  designation  does  not  preclude  the  authority 
of  supervisory  agencies  to  require  financial 
institutions  to  submit  other  reports  to  the  same 
agency  or  another  agency  "pursuant  to  any  other 
applicable  provision  of  law."  31  U.S.C. 
5318(g)(4)(C). 

8  31  U.S.C.  5318(g)(4)(B). 

'  7  U.S.C.  la(20). 

"  7  U.S.C.  la(23)  (defining  the  term  "introducing 
broker"). 

»7U.S.C.6Ha)(l). 


'"See  67  FR  21111.  Compliance  with  this  rule  U 
deemed  satisfied  if  FCMs  and  IB-Cs  comply  with 
the  AML  rule  (Compliance  Rule  2-9(c))  that  was 
approved  by  the  CFTC  and  issued  by  the  NaUonal 
Futures  Association  ("NFA").  the  only  registered 
futures  association.  Id. 

"  See  31  CFR  103.18  (requiring  banks,  thriib,  and 
other  banlung  organizations  to  report  suspicious 
transactions). 

"See  12  CFR  21.11  (issued  by  the  Office  of  the 
Comptroller  of  the  Currency);  12  CFR  208.62 
(issued  by  the  Board  of  Governors  of  the  Federal 
Reserve  System):  12  CFR  353.3  (issued  by  the 
Federal  Deposit  Insurance  Corporation);  12  CFR 
563.180  (issued  by  the  Office  of  Thrift  Supervision): 
and  12  CFR  748.1  (issued  by  the  National  Credit 
Union  Administration). 

"  See  65  FR  13683  (March  14.  2000). 

"  See  67  FR  44048  (July  1 ,  2002). 


IB-Cs.  The  reporting  and  recordkeeping 
provisions  of  the  BSA,  including 
suspicious  transaction  reporting  by 
FCMs  and  IB-Cs  can  provide  highly 
useful  information  in  law  enforcement 
and  regiUatory  investigations  and 
proceedings,  and  in  the  conduct  of 
intelligence  activities  to  protect  against 
international  terrorism. '^ 

n.  Notice  of  Proposed  Rulemaking  and 
Cominents 

On  May  5.  2003,  FinCEN  published  a 
notice  of  proposed  rulemakhig  (the 
"Notice")  '6  that  would  extend  the 
reporting  and  recordkeeping  obligations 
of  the  BSA,  including  suspicious 
transaction  reporting,  to  FCMs  and  IB- 
Cs.  FinCEN  received  two  comment 
letters  on  the  Notice:  one  comment  from 
NFA  and  one  comment  from  the  Futures 
Industry  Association,  an  industry  trade 
association.  Both  commenters  support 
the  proposed  rule,  but  each  suggested 
certain  changes  and  clarifications  they 
believe  would  be  appropriate.  Changes 
and  clarifications  resulting  from  these 
comments  are  discussed  below  in  the 
section-by-section  analysis. 

m.  Section-by-Section  Analjrsis 

A.  103.11  (it)— Meaning  of  Terms 

1.  Definitions  of  Futures  Commission 
Merchant  and  Introducing  Broker- 
Commodities.  Under  this  final  rule,  the 
definition  of  "financial  institution"  in 
31  CFR  103.11(n)  includes  FCMs  and 
IB-Cs  as  these  terms  are  defined  in 
paragraphs  (zz)  and  (aaa),  respectively. 
There  were  no  comments  concerning 
these  definitions,  and  FinCEN  is 
adopting  them  as  proposed. 

These  terms  encompass  any  person 
registered  or  required  to  be  registered  as 
an  FCM  or  IB-C  with  the  CFTC,i'  but 
exclude  securities  BDs  that  have  notice 
registered  with  the  CFTC  as  FCMs  or 
IB-Cs  for  the  sole  ptupose  of  effecting 
transactions  in  security  futtires  products 
("SFPs").i8  For  these  persons.  FinCEN 


"See  31  U.S.C.  5311  (stating  purpose  of  the 
reporting  authority  under  the  BSA). 

"68  FR  23653  (May  5.  2003). 

"There  are  two  types  of  IB-Cs,  guaranteed  and 
non-guaranteed.  A  guaranteed  IB-C  is  one  that 
elects  to  operate  pursuant  to  a  written  guarantee 
agreement  with  an  FCM  instead  of  independently 
meeting  its  own  capital  requirements.  See.  e.g.,  17 
CFR  1.17(a)(2)(ii).  An  independent  IB-C,  by 
contrast,  is  one  that  elects  to  meet  its  own  capital 
requiremenu.  Both  typos  of  IB-Cs  engage  in  the 
ofier  and  sale  of  futures  contracts  and  commodity 
options  on  behalf  of  customers  and  facilitate 
transfers  or  transmittals  of  funds  for  their 
customers.  Thus,  they  present  the  same  or  similar 
money  laundering  risks,  and  Treasury  sees  no 
reason  to  draw  a  distinction  between  IB-Cs  that  are 
guaranteed  and  those  that  are  not.  Therefore,  ail  IB- 
Cs  will  be  covered  by  the  final  rule. 

'•  A  'security  future"  is  defined  in  the  CEA  and 
the  Securities  Exchange  Act  of  1934  ("Exchange 

Continued 
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believes  that  the  BSA  rules  of  their 
primary  federal  supervisory  agency 
should  apply,  and  that  authority  to 
examine  for  compliance  with  those 
rules  should  remain  with  the  agency 
with  which  the  entities  are  primarily 
registered.  Thus,  a  BD  that  is  notice 
registered  with  the  CFTC  must  comply 
with  the  BSA  rules  applicable  to  BDs, 
and  will  be  examined  for  BSA 
compliance  by  the  Seciuities  and 
Exchange  Commission  ("SEC").  A 
parallel  change  also  is  being  made  to  the 
definition  of  "broker  or  dealer  in 
seouities"  in  the  BSA  regulations. 
Thus,  an  FCM  or  IB-C  that  is  notice 
registered  with  the  SEC  must  comply 
with  the  BSA  rules  applicable  to  FCMs 
and  IB-Cs,  and  will  be  examined  for 
BSA  compliance  by  the  CFTC  and  the 
relevant  designated  self-regulatory 
organizations  ("DSROs"). 

With  respect  to  those  entities  that  are 
dual  registrants  with  both  the  CFTC  and 
the  SEC  for  purposes  of  futures  and 
securities  transactions  other  than  SFPs, 
FinCEN  intends  for  this  rule  to  have  the 
same  effect  as  31  CFR  103.19,  which  is 
the  rule  that  requires  suspicious 
transaction  reporting  for  BDs.  That  is, 
dual  registrants  in  compliance  .with  the 
suspicious  transaction  reporting 
requirements  under  31  CFR  103.19  also 
shall  be  deemed  to  be  in  compliance 
with  this  rule,  and  dual  registrants  who 
are  in  compliance  with  this  rule  shall  be 
deemed  to  be  in  compliance  with  31 
CFR  103.19.  This  will  prevent  dual 
registrants  from  being  subjected  to 
different  or  conflicting  suspicious 
transaction  reporting  requirements  for 
the  various  aspects  of  their  businesses. 

2.  Definitions  of  Transaction, 
Commodity,  Contract. of  Sale,  and 
Option.  The  definition  of  "transaction" 
in  the  regiilations  under  the  BSA,  which 
is  set  fordi  in  paragraph  (ii),  conforms 
generally  to  the  definition  Congress 
added~to  title  18  when  it  criminalized 
money  laundering  in  1986.'^  The  term 
is  broad  and  is  intended  to  reach  all  of 
the  various  types  of  transactions  that 


Act")  as  a  contract  of  sale  fbt  future  delivery  of  a 
single  security  or  narrow-based  security  index  (7 
U.S.C.  la(31)  and  15  U.S.C.  78c{a)(55)),  and  an  SFP 
is  defined  as  a  security  future  or  any  put,  call, 
straddle,  option,  or  privilege  on  any  security  future 
(7  U.S.C.  la(32)  and  15  U.S.C.  78c(a)(56)).  The 
Commodity  Futures  Modernization  Act  of  2000 
("CFMA"),  Pub.  L.  103-556, 114  Stat.  2763 
(December  21,  2000),  amended  the  Exchange  Act 
definitions  of  "security"  and  "equity  security"  to 
include  security  futures  (15  U.S.C.  78c(aKl)  and  IS 
U.S.C.  78c(a)(ll),  respectively).  As  a  result  of  these 
amendments,  an  SFP  is  both  a  security  and  a 
futures  contract  (or  option  thereon)  and  is  thus 
subject  to  the  jurisdiction  of  both  the  CFTC  and  the 
SEC. 

'•See Pub.  L.  9»-570, Title Xm,  1352(a).  100  Stat. 
3207-18  (October  27, 1986).  codified  at  18  U.S.C. 
1956. 


may  occui  at  a  financial  institution. 
Amended  paragraph  (ii)  specifically 
adds  futui  es  transactions,  i.e., 
transactio  is  involving  any  contract  of 
sale  of  a  o  >mmodity  for  futuref  delivery, 
any  optioi  i  on  any  contract  of  sale  for 
future  del  very,  and  any  option  on  a 
commodil  y,  to  the  list  of  transactions 
subject  to  BSA  requirements.  The 
definition)  is  not  restricted  to 
transactiotis  conducted  on  a  designated 
contract  market  or  a  DTEF.^o 

Paragra;  )hs  (xx),  (yy),  and  (bbb)  set 
forth  defi]  itions  of  "commodity," 
"contract  }f  sale,"  and  "option  on  a 
commodil  y."  These  are  definitions 
based  on  I  lections  la(4),  la(7),  and 
la(26),  re!  pectively,  in  the  CEA.21  There 
were  no  o  )mments  concerning  these 
definition  5,  and  FinCEN  is  adopting 
them  as  p  oposed. 

B.  103.17-  -Reports  by  FCMs  and  IB-Cs 
ofSuspici  ous  Transactions 

1.  Repo  ting  standard.  Section  103.17 
requires  FCMs  and  IB-Cs  to  report 
suspiciou|  transactions  that  are 
conducte<  or  attempted  by,  at,  or 
through  a  1  FCM  or  IB-C  and  involve  or 
aggregate  it  least  $5,000  in  funds  or 
other  asse  ts.  It  is  important  to  recognize 
that  transt  ictions  are  reportable  whether 
or  not  the  r  involve  currency.*^ 
Paragraptf  (a)(1)  also  permits,  but  does 
not  requine,  the  reporting  of  transactions 
that  appe^  relevant  to  possible 
violation^  of  law  or  regulation  even  in 
cases  in  w  hich  the  rule  does  not 
explicitly  so  require,  for  example  in  the 
case  of  a  ti'ansaction  falling  below  the 
$5,000  thteshold. 

Paragraph  (a)(2)  requires  reporting  if 
the  FCIM  (  r  IB-C  knows,  suspects,  or 
has  reasoi  i  to  suspect  that  the 
transactio  a  (or  pattern  of  transactions  of 
which  th(  transaction  is  a  part)  is  one 
of  four  cli  sses  of  transactions  (described 
more  full; '  below)  requiring  reporting. 
The  "kno  vs.  suspects^  or  has  reason  to 
suspect"  I  tandard  incorporates  a 
concept  a  '  due  diligence  in  the     > 
reporting  requirement. 


20 Thus,  for 
includes  an] 
foreign  cunt  ncy 
foreign  cum  ncy 
a  foreign  cui  rency 
basis.  See  S)  ction 
U.S.C.  2(c)(l  H2) 

"  7  U.S.C 

^^Many 
of  money  latndering 
fact  I 

reform  of  thi 
and  by  FinC^ 
system  [see 
103.22(d) 

many  non-cferrency 
funds  trans^rs) 
especially  i 
make  mone]  - 
and  1957. 
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example,  the  term  "transaction" 
transaction  by  an  FCM  or  IB-C  in  a 
futures  contract,  any  option  on  any 
futures  contract,  or  any  option  on 
that  occurs  on  an  off-exchange 
2(c)(1)  and  (2)  of  the  CEA,  7 


la(4),  la(7),  and  la(26),  respectively, 
currency  transactions  are  not  indicative 
or  other  violations  of  law,  a 
both  by  Congress,  in  authorizing 
currency  transaction  reporting  system, 
~ '  in  issuing  rules  to  implement  that 
II  U.S.C.  5313(d)  and  31  CFR 
FR  50147  (September  21,  1998)).  But 
transactions  (for  example, 
can  indicate  illicit  activity, 
light  of  the  breadth  of  the  statutes  that 
laundering  a  crime.  See  18  U.S.C.  1956 


The  first  class  of  transactions 
requiring  reporting,  described  in 
paragraph  (a)(2)(i),  includes  transactions 
involving  fimds  derived  from  illegal 
activity  or  intended  or  conducted  in 
order  to  hide  or  disguise  fimds  or  assets 
derived  from  illegal  activity.  The  second 
class  of  transactions,  described  in 
paragraph  (a)(2)(ii),  involves 
transactions  designed,  whether  through 
structuring  or  other  means,  to  evade  the 
requirements  of  the  BSA.  The  third  class 
of  transactions,  described  in  paragraph 
(a)(2)(iii),  involves  transactions  that 
appear  to  serve  no  business  or  apparent 
lawful  purpose,  and  for  which  the  FCM 
or  IB-C  knows  of  no  reasonable 
explanation  after  examining  the 
available  facts  relating  to  the  transaction 
and  the  parties.  The  fourth  class  of 
transactions,  described  in  paragraph 
(a)(2)(iv),  involves  the  use  of  the  FCM  or 
IB-C  to  facilitate  a  criminal  transaction. 

A  determination  as  to  whether  a 
report  is  required  must  be  based  on  all 
the  facts  and  circumstances  relating  to 
the  transaction  and  customer  in 
question.  EKfferent  fact  patterns  may 
lead  to  different  determinations.  In 
some  cases,  thefacts  of  the  transaction 
may  indicate  the  need  to  report.  For 
example,  frequent  and  large-scale  usage 
of  wire  transfers,  including  wire  , 

transfers  to  or  from  locations  outside  of 
the  United  States,  from  an  account  with 
only  nominal  futures  activity  may  be 
indicative  of  suspicious  activity.  In 
other  instances,  the  transaction  or 
activity  itself  may  be  sufficiently 
suspicious  to  warrant  reporting.  Thus,  if 
a  customer  engages  in  wash  transactions 
or  other  fictitious  or  non-bona  fide 
transactions  that  violate  the  CEA,  a 
suspicious  activity  report  must  be 
filed.^3  Similarly,  the  fact  that  a 
customer  unreasonably  refuses  to 
provide  Information  necessary  for  the 
FCM  or  IB-C  to  make  required  reports, 
retain  records  as  required,  identify  or 
verify  the  identity  of  a  customer,  or 
otherwise  comply  with  the  BSA; 
provides  information  that  the  FCM  or 
IB-C  determines  to  be  false;  or  seeks  to 
change  or  cancel  a  transaction  after  such 
person  is  informed  of  cvurency 
transaction  reporting  or  information 


"  As  discussed  below,  however,  paragraph 
(c)(l)(ii)  provides  an  exception  from  the  suspicious 
transaction  reporting  requirements  for  violations  of 
the  CEA  by  the  FCM,  IB-C,  or  any  of  its  ofBcers, 
directors,  employees,  or  associated  persons  that  are 
reported  to  the  CFTC,  a  registered  futures 
association,  or  any  "registered  entity,"  as  that  term 
is  defined  in  Section  la(29)  of  the  CEA,  7  U.S.C. 
la(29).  As  discussed  in  more  detail  below,  dual 
registrants  can  report  these  violations  either  to  these 
entities,  or  to  the  SEC  or  a  securities  self-regulatory 
organization  ("SRO"),  as  defined  in  section  3(a)(26) 
of  the  Securities  Exchange  Act  of  1934, 15  U.S.C. 
78c(a)(26),  whichever  is  appropriate. 
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verification  or  recordkeeping 
requirements  relevant  to  the  transaction, 
would  all  indicate  that  a  suspicious 
activity  report  should  be  filed.  The  FCM 
or  EB-C  may  not  notify  the  customer 
that  it  intends  to  file  or  has  filed  a 
suspicious  transaction  report  with 
respect  to  the  customer's  activity. 

In  other  situations,  a  more  involved 
analysis  and  judgment  may  be  needed  to 
determine  whether  a  transaction  is 
suspicious  within  the  meaning  of  the 
rule.  Transactions  that  raise  the  need  for 
such  judgments  may  include,  for 
example:  (i)  Transmission  or  receipt  of 
funds  transfers  without  normal 
identifying  information  or  in  a  manner 
that  indicates  an  attempt  to  disguise  or 
hide  the  country  of  origin  or  destination 
or  the  identity  of  the  customer  sending 
the  funds  or  of  the  beneficiary  to  whom 
the  funds  are  sent;  (ii)  a  repeated  pattern 
of  unusual  activity  by  the  customer, 
such  as  where  the  customer  repeateidly 
makes  imexplainable,  frequent  deposits 
or  withdrawals  ;  or  (iii)  repeated  use  of 
an  accoimt  as  a  temporary  resting  place 
for  funds  from  multiple  sources  without 
a  clear  business  purpose.  The  judgments 
involved  also  will  extend  to  whether  the 
facts  and  circumstances  and  the 
institution's  knowledge  of  its  customer 
provide  a  reasonable  explanation  for  the 
transaction  or  activity  that  removes  it 
from  the  suspicious  category. 

An  FCM  may  carry,  and  an  IB-C  may 
introduce,  intermediated  accoimts 
including  omnibus  accounts  and 
accounts  for  collective  investment 
vehicles  such  as  commodity  pools.  In 
such  circumstances,  the  FCM  and  IB-C 
may  have  little  or  no  contact  with  or 
information  about  the  ultimate 
beneficial  owners  of  such  accounts. 
FinCEN  has  proposed  AMLP  rules  for 
CTAs  and  commodity  pools,  and 
monitoring  for  suspicious  transactions 
is  an  integ^  part  of  such  programs. 
Any  AMLP  obligations  of  intermediaries 
such  as  CTAs,  however,  would  not 
reduce  the  obligation  on  an  FCM  or  IB- 
C  imposed  by  this  rule  to  monitor 
transactions  based  on  the  facts  and 
circtmistances  with  which  it  is 
presented,  in  order  to  determine  if  a 
transaction  is  suspicious.  In  addition, 
omnibus  accounts  maintained  for 
certain  foreign  financial  institutions 
ultimately  may  fall  within  the  definition 
of  "correspondent  account"  under 
section  312  of  the  USA  Patriot  Act-^-* 

2.  Reporting  Threshold.  TTiere  were 
no  comments  concerning  the  $5,000 


reporting  threshold  and  FinCEN  is 
adopting  it  as  proposed.  FinCEN 
reminds  FCMs  and  IB-Cs,  however,  that 
the  suspicious  transaction  reporting 
rules  are  not  intended  to  operate  (and 
indeed  cannot  properly  operate)  in  a 
mechanical  fashion.  Rather,  the 
suspicious  transaction  reporting 
requirements  are  intended  to  fimction  in 
such  a  way  as  to  have  financial 
institutions  evaluate  customer  activity 
and  relationships  for  money  laundering 
risks.25 

3.  Transactions  Involving  Both  an 
FCM  and  an  IB-C.  Proposed  paragraph 
(a)(3)  provided  that  the  obUgation  to 
identify  and  report  properly  a 
suspicious  transaction  rests  with  each 
FCM  and  EB-C  involved  in  the 
transaction.  It  also  provided,  though, 
that  when  a  transaction  involves  both  an 
FCM  and  an  IB-C,  only  one  report  needs 
to  be  filed  with  FinCEN  as  long  as  that 
report  contains  all  the  relevant  facts 
concerning  the  transaction.  This 
provision  was  intended  to  avoid 
duplicative  and  redundant  reporting. 

Both  commenters  observed  that  FCMs 
and  IB-Cs  fr^quendy  handle  complex 
transactions  that  involve  one  or  more 
FCMs,  and  not  just  an  FCM  and  an  IB- 
C.  They  noted  that  the  language  in  the 
proposed  rule  only  addressed  the 
situation  in  which  both  an  FCM  and  an 
IB-C  are  involved  in  a  transaction  and 
did  not  clearly  apply  to  a  situation 
where  two  FCMs  are  involved  in  the 
same  transaction  on  behalf  of  the  same 
customer.  Accordingly,  FinCEN  has 
clarified  the  language  to  extend  to  the 
latter  situation  as  well,  as  long  as  the 
suspicious  activity  report  ("SAR")  that 
is  filed  (FCMs  and  IB-Cs  will  use  the 
Form  SAR-SF)  ^e  contains  all  of  the 
necessary  information.  Thus,  for 
example,  in  a  "give-up"  arrangement 
involving  a  clearing  and  an  executing 
FCM.  one  FCM's  SAR-SF  could  satisfy 
the  obligation  of  both  FCMs  to  report 
suspicious  transactions.  As  a  corollary, 
FinCEN  also  wishes  to  clarify  that,  as  in 
the  case  of  an  FCM  and  IB-C  involved 
in  a  transaction,  two  FCMs  involved  in 
a  transaction  (such  as  a  clearing  and  an 


"  FCMs  and  IB-Cs  have  been  temporarily 
exempted  &om  the  correspondent  account  due 
diligence  requirements  of  Section  312,  although 
they  are  subject  to  its  private  banking  due  diligence 
requirements.  See  67  FR  48348  (July  23, 2002) 
(interim  final  rule). 


25  Thus,  for  example,  sizable  futxires  transactions 
conducted  for  a  well  established  commodity  pool 
operated  in  accordance  with  Part  4  of  the  CFTC's 
regulations  may  require  less  scrutiny  than  a  futures 
transaction  conducted  for  an  individual  customer 
through  a  financial  institution  located  in  a 
jurisdiction  that  has  been  identified  as  a  non- 
cooperative  country  or  territory  by  the  Financial 
Action  Task  Force. 

26  A  draft  of  the  SAR-SF  was  published  for 
comment  in  the  Federal  Register  on  August  S,  2002; 
67  FR  50751  (August  5.  2002);  the  form  became 
final  on  December  26,  2002  and  is  available  on 
FinCEN's  Web  site  at  www.fincen.gov.  FinCEN 
intends  to  conform  the  instructions  to  the  SAR-SF 
to  specifically  address  FCM  responsibilities  under 
this  rule. 


executing  FCM)  may  consult  with  each 
other  and  share  information,  including 
the  SAR-SF  itself,  to  enable  them  to  file 
a  single  report.  2  ^ 

4.  Filing  Procedures.  Paragraph  (b) 
sets  forth  the  filing  procedures  to  be 
followed  by  an  FCM  or  IB-C  making 
reports  of  suspicious  transactions. 
Within  30  days  after  an  FCM  or  IB-C 
becomes  aware  of  a  suspicious 
transaction,  it  must  report  the 
transaction  by  completing  a  SAR-SF 
and  filing  it  in  a  central  location 
determined  by  FinCEN.  The  rule  also 
makes  special  provision  for  situations 
that  require  immediate  attention,  such 
as  ongoing  terrorist  financing  or  money 
laundering  schemes.  In  that  event,  the 
FCM  or  IB-C  must  notify  immediately, 
by  telephone,  an  appropriate  law 
enforcement  authority  in  addition  to 
filing  a  SAR-SF.  The  rule  also  permits, 
but  does  not  require,  FCMs  and  IB-Cs 
to  notify  the  CFTC  in  addition  to 
contacting  law  enforcement  and  filing  a 
SAR-SF.  28  There  were  no  comments 
that  addressed  these  procedures. 

5.  Exceptions.  Paragraph  (c)  sets  forth 
two  exceptions  to  the  reporting 
requirement.  A  report  does  not  have  to 
be  filed  to  report  a  robbery  or  burglary 
that  is  reported  to  law  enforcement.  A 
report  also  does  not  have  to  be  filed 
concerning  possible  violations  of  the 
CEA,  the  rules  promulgated  by  the 
CFTC,  or  the  rules  of  any  registered 
futures  association  or  registered  entity 
by  an  employee  or  other  associated 
person  of  an  FCM  or  IB-C,  provided  that 
such  violations  are  reported  to  the 
CFTC,  a  registered  futures  association, 
or  a  registered  entity.  This  exception 
does  not  encompass  reports  of  BSA     - 
violations  made  to  the  CFTC  or  a 
registered  futures  association.  2« 

One  commenter  suggested  that  the 
rule  make  clear  that  an  entity  dually 
registered  with  the  CFTC  and  the  SEC 
is  permitted  to  rely  on  the  reporting 
exception  if  it  appropriately  reports 
violations  to  the  CFTC,  a  registered 
futures  association  or  a  registered  entity, 
or  to  the  SEC  or  appUcable  securities 


27  Information  sharing  procedures  among  BSA- 
defined  financial  institutions  generally  are  fet  forth 
in  31  CFR  103.110.  FinCEN  will  be  issuing 
guidance  on  how  financial  institutions  can  file  joint 
SARs  in  the  appropriate  circumstances. 

2"  In  addition,  the  rule  reminds  FCMs  and  IB-Cs 
of  FinCEN's  Financial  Institutions  Hotline  (1-866- 
556-3974)  for  use  by  financial  institutions  wishing 
voluntarily  to  report  to  law  enforcement  suspicious 
transactions  that  may  relate  to  terrorist  activity. 
FCMs  and  IB-Cs  reporting  suspicious  activity  by 
calling  the  Financial  Institutions  Hotline  must  still 
file  a  timely  SAR-SF  to  the  extent  rvquired  by  the 
proposed  ride. 

2^  Specifically,  this  exception  does  not  apply  to 
a  BSA  violation  that  is  reported  to  the  CFTC 
pursuant  to  CFTC  Rule  42.2, 17  CFR  42.2,  which 
was  adopted  after  the  issuance  of  the  proposed  rule. 
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SRO,  whichever  is  most  appropriate 
imder  the  circumstances.  In^the 
proposing  release,  FinCEN  made  clear 
its  intent  that  the  rule  will  have  the 
same  effect  as  31  CFR  103.19,  which  is 
the  rule  that  requires  suspicious 
transaction  reporting  for  BDs.  FinCEN 
stated  that  dual  registrants  who  are  in 
compliance  with  the  suspicious 
transaction  reporting  requirements  for 
BDs  under  31  CFR  103.19  will  also  be 
deemed  to  be  in  compliance  with  this 
rule,  and  further,  that  dual  registrants 
that  are  in  compliance  with  this  rule 
will  also  be  deemed  to  be  in  compliance 
with  31  CFR  103.19.30  - 

FinCEN  is  guided  by  the  legislative 
history  of  Title  II  of  the  USA  Patriot 
Act,3i  which  specifically  urged 
Treasury  to  take  steps  to  provide  for  a 
reporting  process  for  entities  registered 
as  both  a  BD  and  an  FCM  that  requires 
only  a  single  report,  and  to  act  to 
prevent  inconsistent  regulations  for  dual 
registrants.  Accordingly,  FinCEN  agrees 
with  this  comment  and  clarifies  that  an 
FCM  dually  registered  as  a  BD  can  rely 
on  the  exception  from  SAR  filing  by 
reporting  the  violation  to  either  an 
appropriate  seciirities  or  futures 
regulator  or  SRO.  Similarly,  a  BD  that  is 
dually  registered  as  an  FCM  can  rely  on 
the  exception  by  reporting  the  violation 
to  the  CFTC  or  a  registered  futures 
association  or  registered  entity  in  the 
same  way  that  an  FCM  is  permitted  to 
do  so. 

Both  commenters  also  noted  that  the 
proposed  rule  did  not  specifically 
address  what  dociunentation  is 
sufficient  to  demonstrate  reliance  upon 
an  exception.  In  contrast,  the  SAR  rule 
for  BDs  provides  that  a  Form  RE-3,  U- 
4,  or  U-5  is  sufficient  documentation  to 
demonstrate  reliance.  One  commenter 
suggested  that  FinCEN  specifically  state 
that  a  Form  S-T^  U-5,  RE-3,  or  any 
other  form  properly  filed  wifli  a  futures 
or  securities  regulator  is  sufficient 
docimientation.  FinCEN  agrees  with  this 
comment,  and  the  final  rule  reflects  this 
change.32 

Finally,  in  response  to  one  comment, 
FinCEN  clarifies  that  FCMs  and  IB-Cs 
have  the  same  ability  as  BDs  to  rely  on 
the  reporting  exception  whether  their 


~68FR  at  23656. 

"  HR  Rep.  107-250  at  65. 

32  The  final  rule  also  clarifies  that  any  report  filed 
with  a  securities  or  futures  regulator  in  reliance 
upon  an  exception  to  suspicious  activity  reporting 
and  other  related  documentation  shall  be  made 
available,  upon  request,  to  the  C3=TC,  SEC,  and  any 
registered  futures  association,  registered  entity,  or 
securities  self-iegulatory  organization  that  is 
axamining  an  FCM,  lE-C,  or  BD  for  compliance 
with  SAR  requirements. 


reporting  procedures  are  "formal  or 
informal.f33 

6.  Reteiftion  of  Records.  Paragraph  (d) 
requires  flCMs  and  IB-Cs  to  maintain  a 
copy  of  aiy  SAR-SF  that  is  filed  with 
FinCEN  and  all  original  related 
supportinjg  documentation  for  a  period 
of  five  ye^s  ft-om  the  date  of  filing. 
Nothing  in  the  rule  modifies,  limits,  or 
supersed<  s  section  101  of  the  Electronic 
Records  in  Global  and  National 
Commerce  Act,^''  and  thus  an  FCM  or 
IB-C  may  make  and  maintain  records 
either  as  ( iriginals  or  in  electronic 
format  as  permitted  imder  existing 
CFTC  rul(  S.35  Accordingly,  the  FCM  or 
IB-C  mus  t  make  the  supporting 
documen  ation  available  to  FinCEN,  the 
CFTC,  or  my  other  appropriate  law 
enforcemi  snt  or  regulatory  agency,  and, 
consisten  with  paragraph  (g),  to  any 
registeredfutures  association,  registered 
entity,  or  JSRO.  There  were  no  comments 
addressing  this  record  retention 
provision,  and  FinCEN  is  adopting  it  as 
proposed 

7.  Nan-  Disclosure.  Paragraph  (e) 
reflects  tli  e  statutory  bar  against  the 
disclosur  t  of  information  filed  in,  or  the 
fact  of  fili  ag,  a  suspicious  activity  report 
(whether  he  report  is  required  by  the 
rule  or  is  "iled  voluntarily).^^  Thusi  the 
paragrapl^  specifically  prohibits  persons 
filing  a  Si  iR-SF  from  making  any 
disclosur  ( either  about  the  report  or  the 
supportin  g  documentation  imless  the 
disclosur  s  is  made  to  FinCEN,  the 
CFTC,  an  )ther  appropriate  law 
enforcem  mt  or  regulatory  agency,  or, 
consisten  with  paragraph  (g),  a 
registerec  futures  association,  registered 
entity,  or  SRO.  There  were  no  comments 
concemii  g  this  provision,  and  FinCEN 
is  adoptii  g  it  as  proposed. 

8.  Safe  Harbor  from  Civil  Liability. 
Paragraph  (f)  incorporates  the  BSA's 
statutory  protection  from  civil  liability 
for  making  or  filing  a  report  of  a 
suspicioi£  transaction  or  for  failing  to 
disclose  me  fact  that  a  report  has  been 
made  or  1  iled.  The  specific  reference  to 
arbitratio  i  reflects  the  clarification 
provided  in  the  USA  Patriot  Act  that  the 
safe  harbi  >r  for  suspicious  transaction 
reporting  would  apply  in  arbitration 
proceedi]  igs.  Because  some  disputes  in 
the  futiiri  s  industry  are  resolved  under 
a  reparations  procedure  provided  for  by 
the  CEA,?^  paragraph  (f)  clarifies  that 


exia  :ing 


"67FR 
the  reportin ; 
follows 
procedures 

"Pub.  L. 
(E-SignAct 

35  See,  e., 

36  See  31 
"See 

CFR  Part  12 


106-229, 114  Stat.  464  (15  U.S.C.  7001) 


44,051  (noting  that  BDs  may  rely  on 
exception  whether  their  reporting 
formal  or  informal  industry 


Sec  tion 


17  CFR  1.4  and  1.31. 
S.C.  5318(g)(2). 

14  of  the  CEA,  7  U.S.C  18  and  7 


the  safe  harbor  also  applies  in 
reparations  proceedings.  FinCEN 
intends  to  work  with  Uie  CFTC,  the 
DSROs,  and  industry  representatives  to 
ensure  that  appropriate  educational 
materials  are  delivered  to  compliance 
and  litigation  personnel. 

It  must  be  noted  that,  while  the  rule 
reiterates  and  clarifies  the  broad 
statutory  protection  from  liability  for 
making  reports  of  suspicious 
transactions  and  for  failing  to  disclose 
the  fact  of  such  reporting,  the  regulatory 
provisions  do  not  extend  the  scope  of 
either  the  statutory  prohibition  or  the 
statutory  protection.  The  prohibition  on 
disclosure  (other  than  as  required  under 
the  rule)  applies  regardless  of  any 
protection  from  liability.  This  means, 
for  instance,  that  during  an  arbitration 
or  reparations  proceeding,  an  FCM  or 
IB-C  would  not  be  permitted  to  provide 
a  copy  of  a  SAR-SF,  or  disclose  the  fact 
that  one  had  been  filed,  to  any 
participant  in  the  proceeding,  including 
as  applicable,  the  arbitrator,  judgment 
officer,  or  administrative  law  judge. 

Both  commenters  requested  that  the 
safe  harbor  protection  from  civil 
liability  imder  this  rule,  and  imder 
FinCEN's  rule  implementing  Section 
314(b)  of  the  USA  Patriot  Act,38  be 
extended  to  protect  disclosures  to 
foreign  financial  institutions  to  the 
extent  that  an  FCM  or  IB-C  needs  to 
obtain  information  from  that  foreign 
entity.  3^  However,  foreign  entities  are 
not  "financial  institutions"  and  thus  are 
not  eligible  for  these  protections  that  the 
BSA  extends  to  financial  institutions. 
Moreover,  FinCEN  and  the  relevant 
examining  authority  in  the  United 
States  have  the  ability  to  require  U.S.- 
regulated  financial  institutions  to 
protect  adequately  sensitive  information 
involved  in  reporting  a  suspicious 
transaction.  That  said,  it  may  be 
appropriate  in  certain  circumstances  for 
an  FCM  or  IB-C  to  question  carefully 
the  foreign  financial  institution  about 
the  customer  or  the  transaction  to 
understand  more  fully  whether  the  FCM 
should  report  the  transaction  as 


M  31  CFR  103.110(b)(5). 

3»  These  provisions  are  different  and  serve 
different  purposes.  The  safe  harbor  in  the  SAR  rule 
provides  k)tal  immimity  for  filing  the  SAR.  Those 
financial  institutions  permitted  to  file  a  joint  SAR 
must  be  able  to  share  information,  including  the 
SAR  itself,  in  order  to  prepare  and  file  the  SAR. 
Under  Section  314(b)  of  the  USA  Patriot  Act, 
however,  information  sharing  relates  to  the 
underlying  transactional  and  customer  information; 
nothing  in  the  rule  implementing  Section  314(b) 
authorizes  the  sharing  of  actual  SARs.  31  CFR 
103.10.  If  other  financial  institutions,  e.g.,  CTAs, 
become  subject  to  final  rules  requiring  them  to  have 
an  AMLP,  FCMs  and  IB-Cs  can  qualify  for  the  safe 
harbor  under  Section  314(b)  when  they  share 
underlying  transactional  and  customer  information 
with  those  financial  institutions. 
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suspicious.  The  FCM  could  not 
however,  disclose  the  fact  that  it  is 
contemplating  the  filing  of  a  SAR. 
FinCEN  recognizes  that,  particularly 
with  respect  to  international 
transactions,  the  balance  between 
obtaining  sufficient  information  and 
protecting  the  confidentiality  of 
suspicious  activity  reporting  is  a 
difficult  one  for  PCMs  and  IB-Cs.to 
achieve,  but  it  is  one  that  is  faced  by  all 
financial  institutions  subject  to  a  SAR 
requirement,  and  one  which  they  are 
generally  successful  in  achieving. 

9.  Examination.  Paragraph  (g)  notes 
that  compliance  with  the  obligation  to 
report  suspicious  transactions  will  be 
examined  for  by  Treasury  through 
FinCEN  or  its  delegee,  and  provides  that 
failure  to  comply  with  the  nile  may 
constitute  a  violation  of  the  BSA  and  the 
BSA  regulations.  This  paragraph  also 
clarifies  that  an  FCM  or  IB-C  must 
provide  access  to  any  SAR-SF  that  it 
has  filed,  along  with  any  supporting 
dociunentation,  to  the  CFTC  and  any 
registered  futures  association,  any 
registered  entity  that  has  authority  to 
examine  the  institution,  or  to  the  SEC  or 
an  SRO  in  the  case  of  dual  registrants. 

10.  Effective  Date.  Paragraph  (h) 
provides  that  the  new  suspicious 
transaction  reporting  requirements  will 
be  efi'ective  180  days  after  the  date  on 
which  the  final  regulations  to  which 
this  notice  of  rulemaking  relates  are 
published  in  the  Federal  Register. 

C.  103.33— Records  To  Be  Made  and 
Retained  by  Financial  Institutions 

The  addition  of  FCMs  and  B-Cs  to 
the  "financial  institution"  definition 
make  such  persons  subject  to  the 
recordkeeping  and  reporting 
requirements  set  forth  in  section  103.33. 
This  paragraph  requires  specific  records 
concerning  transfers  and  transmittals  of 
funds  in  the  amoimt  of  $3,000  or  more. 
The  amendments  to  paragraphs  (e)(6)(i) 
and  (f)(6)(i)  of  Section  103.33  set  forth 
exceptions  for  any  transfers  or 
transmittals  of  funds  involving  either  an 
FCM  or  an  IB-C.  The  inclusion  of  FCMs 
and  IB-Cs  within  the  exceptions  is 
intended  to  provide  parallel  treatment 
for  records  required  to  be  made  and  kept 
by  banks,  BDs,  FCMs,  and  IB-Cs.  There 
were  no  comments  concerning  this 
provision,  and  FinCEN  is  adopting  it  as 
proposed. 

D.  103.56— Examination 

Under  the  ciuxent  BSA  delegation 
framework,  the  Internal  Revenue 
Service  is  responsible  for  examining  all 
financial  institutions  (except  for  BDs) 
that  are  not  examined  by  the  federal 
bank  supervisory  agencies.  This  rule 
will  expand  the  scope  of  the  BSA  rules 


applicable  to  FCMs  and  IB-Cs  by 
including  them  in  the  regulatory 
definition  of  "financial  institution,"  and 
shift  the  responsibility  for  examining 
FCMs  and  IB-Cs  imder  the  BSA  from 
the  Internal  Revenue  Service  to  the 
CFTC.  Thus,  31  CFR  103.56,  which  sets 
forth  delegations  of  BSA  authority,  is 
amended  to  provide  the  CFTC  with 
examination  authority  with  respect  to 
FCMs  and  IB-Cs  for  compliance  with 
the  BSA  regulations. 

IV.  Regulatory  FiexbiUty  Act 

FinCEN  certifies  that  this  final 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  noted 
above,  the  inclusion  of  FCMs  and  IB-Cs 
within  the  "financial  institution" 
definition  in  the  BSA  regulations  will 
make  these  entities  subject  to  all  of  the 
same  requirements  that  apply  to 
similarly  situated  financial  institutions, 
such  as  banks  and  broker-dealers  in 
securities.  Nevertheless,  FinCEN  does 
not  believe  that  these  requirements 
modify  the  existing  obligations  of  FCMs 
and  IB-Cs,  since  the  transactional 
information  required  to  be  made  and 
retained  under  the  rules  will  be 
information  that  already  is  required  to 
be  made  and  retained  in  the  ordinary 
coiuse  of  an  FCM's  or  IB-C's  business. 

Concerning  the  filing  of  SARs  by 
FCMs  and  IB-Cs,  FinCEN  does  not 
believe  that  the  economic  impact  of  the 
rule  will  be  significant.  Due  to 
mandatoiy  provisions  of  the  USA 
Patriot  Act*"  and  obligations  imposed 
by  the  NFA,*'  FCMs  and  IB-Cs  afready 
are  obligated  to  establish  AMLPs  that 
include  policies,  procedures,  and 
internal  controls  that  are  reasonably 
designed  to  assiu«  compliance  with  the 
BSA  and  the  implementing  regulations. 
A  set  of  systems  and  procedures 
designed  to  detect  and  require  reporting 
of  suspicious  activity  complements 
these  existing  program  requirements.  As 
the  NFA's  interpretive  notice  to 
Compliance  Rule  2-9(c)  makes  clear,  an 
FCM  or  IB-C  may  tailor  its  program 
based  on  the  type  of  its  business,  the 
size  and  complexity  of  its  operations, 
the  breadth  and  scope  of  its  customer 
base,  the  number  of  its  employees,  and 
its  resources. 

V.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  final  regulation  is 
not  a  "significant  regulatory  action"  for 
piuposes  of  Executive  Order  12866. 


"31  U.S.C.  5318(h). 

♦'  NFA  Compliance  Rule  2-9(c). 


VI.  Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  PubUc 
Law  104-4  ("Unfunded  Mandates  Act"), 
March  22, 1995,  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  nile  that  includes 
a  federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  202  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
FinCEN  has  determined  that  it  is  not 
required  to  prepare  a  written  statement 
under  section  202  and  has  concluded 
that  on  balance  these  rules  provide  the 
most  cost-effective  and  least 
burdensome  alternative  to  achieve  the 
objectives  of  the  rules. 

Vn.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  approved  by  the  Office  of 
Management  and  Budget  ("OMB")  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  imder  control  number  1506-0019. 
The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  4  hours 
per  respondent. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1506),  Washington, 
DC  20503  (or  by  the  Internet  to 
jlackeyj@omb.eop.gov). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
number  assigned  by  OMB.  FinCEN 
received  no  comments  on  its 
recordkeeping  burden  estimate. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks  and  banking.  Brokers, 
Commodity  futures.  Currency, 
Investigations,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

Amendments  to  the  Regulatioiis 

■  For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  follows: 
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PART  10»-FINANaAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

■  1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

AathnrUy:  12  U.S.C.  1829b  and  1951-1959: 
31  U.S.C.  5311-5314,  5316-5332;  title  m, 
sec.  312.  313,  314,  319,  326,  352,  Pub.  L. 
107-56, 115  Stat.  307;  12  U.S.C.  1818;  12 
U.S.C.  1786(q). 

■  2.  Section  103.11  is  amended  by 
revising  paragraph  (f),  adding  paragraphs 
(n)(8)  and  (n)(g),  revising  paragraph 
(ii)(l).  and  adding  paragraphs  (xx),  (yy), 
(zz),  (aaa),  and  (bbb)  to  read  as  follows: 

f  103.11    llMningoftarnw. 

•  *        *        •        • 

({)  Broker  or  dealer  in  securities.  A 
broker  or  dealer  in  securities,  registered 
or  required  to  be  registered  with  the 
Securities  and  Exchange  Commission 
under  the  Securities  Exchange  Act  of 
-1934,  except  persons  who  register 
pursuant  to  section  15(b)(ll)  of  the 
Seciuities  Exchange  Act  of  1934. 

•  •        *        •        • 

(n)*  *  * 

(8)  A  futiu«s  commission  merchant; 

(9)  An  introducing  broker  in 
commodities. 

***** 

(ii)  Transaction.  (1)  Except  as 
provided  in  paragraph  (ii)(2)  of  this 
section,  transactiomneans  a  purchase, 
sale,  loan,  pledge,  gift,  transfer,  delivery, 
or  other  disposition,  and  with  respect  to 
a  financial  institution  includes  a 
deposit,  withdrawal,  transfer  between 
accounts,  exchange  of  ciurency,  loan, 
extension  of  credit,  purchase  or  sale  of 
any  stock,  bond,  certificate  of  deposit,  or 
other  monetary  instrument,  security, 
contract  of  sale  of  a  commodity  for 
future  delivery,  option  on  any  contract 
of  sale  of  a  conunodity  for  futxue 
delivery,  option  on  a  commodity, 
purchase  or  redemption  of  any  money 
order,  payment  or  order  for  any  money 
remittance  or  transfer,  or  any  other 
payment,  transfer,  or  delivery  by, 
through,  or  to  a  financial  institution,  by 
whatever  means  effected. 

•  •        *        •        * 

(xx)  Commodity.  Any  good,  article, 
service,  right,  or  interest  described  in 
section  la(4)  of  the  Commodity 
Exchange  Act  ("CEA").  7  U.S.C.  la(4). 

(yy)  Contract  of  sale.  Any  sale, 
agreement  of  sale,  or  agreement  to  sell 
as'described  in  section  la(7)  of  the  CEA, 
7  U.S.C.  la(7). 

(zz)  Futures  commission  merchant. 
Any  person  registered  or  required  to  be 
registered  as  a  futures  commission 
merchant  with  the  Commodity  Futures 


Trading  Cenmiission  ("CFTC")  under 
the  CEA,  epccept  persons  who  register 
pursuant  tb  section  4f(a)(2)  of  the  CEA, 
7  U.S.C.  6Ia)(2). 

(aaa)  Invtoducing  broker-commodities. 
Any  persofi  registered  or  required  to  be 
registered  &s  an  introducing  broker  with 
the  CFTC  mder  the  CEA,  except 
persons  w  lo  register  pursuant  to  section 
4f(a)(2)  of  he  CEA,  7  U.S.C.  6f(a){2). 

(bbb)  O}  tion  on  a  commodity.  Any 
agreement  contract,  or  transaction 
described  n  section  la(26)  of  the  CEA, 
7  U.S.C.  li  (26). 

■  3.  Sectio  a  103.17  is  added  to  read  as 
follows: 

S103.17    F  aports  by  futures  commission 
msfchants  ind  introducing  brokers  In 
commodltk  •  of  suspicious  transactions. 

(a)  Gene  ral — (1)  Every  futures 
commissic  n  merchant  ("FCM")  and 
introducis  g  broker  in  commodities 
("m-C")  V  ithin  the  United  States  shall 
file  with  F  inCEN,  to  the  extent  and  in 
the  manne  r  required  by  this  section,  a 
report  of  a  ly  suspicious  transaction 
relevant  tc  a  possible  violation  of  law  or 
regulation  An  FCM  or  IB-C  may  also 
file  with  F  inCEN  a  report  of  any  . 
suspicious  transaction  that  it  believes  is 
relevant  tq  the  possible  violation  of  any 
law  or  regiilation  but  whose  reporting  is 
not  requiri  id  by  this  section.  Filing  a 
report  of  a  suspicious  transaction  does 
not  reliev*  an  FCM  or  IB-C  bom  the 
responsiblity  of  complying  with  any 
other  repo  rting  requirements  imposed 
by  the  Coi  unodity  Futtues  Trading 
Conunissipn  ("CFTC")  or  any  registered 
futures  association  or  registered  entity 
as  those  t^ms  are  defined  in  the 
Commodih?  Exchange  Act  ("CEA"),  7 
U.S.C.  21  ind  7  U.S.C.  la(29). 

(2)  A  trensaction  requires  reporting 
under  the  terms  of  this  section  if  it  is 
conducted  or  attempted  by,  at,  or 
through  an  FCM  or  IB-C,  it  involves  or 
aggregates  funds  or  other  assets  of  at 
least  $5,0(io,  and  the  FCM  or  IB-C 
knows,  suspects,  or  has  reason  to 
suspect  that  &e  transaction  (or  a  pattern 
of  transactions  of  which  the  transaction 
is  a  part): 

(i)  Invol  ves  funds  derived  from  illegal 
activity  oi  is  intended  or  conducted  in 
order  to  h  de  or  disgtiise  funds  or  assets 
derived  fr  >m  illegal  activity  (including, 
without  li  nitation,  the  ownership, 
nature,  so  irce,  location,  or  control  of 
such  fund  s  or  assets)  as  part  of  a  plan 
to  violate  >r  evade  any  federal  law  or 
regulation  or  to  avoid  any  transaction 
reporting  Requirement  under  federal  law 
or  regulation; 

(ii)  Is  d(  signed,  whether  through 
structurin  i  or  other  means,  to  evade  any 
requireme  nts  of  this  part  or  of  any  other 
regulation  s  promulgated  under  the  Bank 


Secrecy  Act  ("BSA"),  Public  Law  91- 
508,  as  amended,  codified  at  12  U.S.C. 
1829b,  12  U.S.C.  1951-1959.  and  31 
U.S.C.  5311-5314,  5316-5332; 

(iii)  Has  no  business  or  apparent 
lawful  ptupose  or  is  not  the  sort  in 
which  the  particular  customer  would 
normally  be  expected  to  engage,  and  the 
FCM  or  IB-C  knows  of-no  reasonable 
explanation  for  the  transaction  after 
examining  the  available  fects,  including 
the  background  and  possible  purpose  of 
the  transaction;  or 

(iv)  Involves  use  of  the  FCM  or  IB-C     ■ 
to  facilitate  criminal  activity. 

(3)  The  obligation  to  identify  and 
properly  and  timely  to  report  a 
suspicious  transaction  rests  with  each 
FCM  and  IB-C  involved  in  the 
transaction,  provided  that  no  more  than 
one  report  is  required  to  be  filed  by  any 
of  the  FCMs  or  IB-Cs  involved  in  a 
particular  transaction,  so  long  as  the 
report  filed  contains  all  relevant  facts. 

(b)  Filing  procedures — (1)  What  to  file. 
A  suspicious  transaction  sUkll  be 
reported  by  completing  a  Suspicious 
Activity  Report-Seciuities  and  Futures 
Industry  ("SAR-SF"),  and  collecting 
and  maintaining  supporting 
documentation  as  required  by  paragraph 
(d)  of  this  section. 

(2)  Where  to  file.  The  SAR-SF  shall  be 
filed  with  FinC3!N  in  a  central  location, 
to  be  determined  by  FinCEN,  as 
indicated  in  the  instructions  to  Jhe 
SAR-SF. 

(3)  When  to  file.  A  SAR-SF  shall  be 
filed  no  later  than  30  calendar  days  after 
the  date  of  the  initial  detection  by  the 
reporting  FCM  or  IB-C  of  facts  that  may 
constitute  a  basis  for  filing  a  SAR-SF 
under  this  section.  If  no  suspect  is 
identified  on  the  date  of  such  initial 
detection,  an  FCM  or  IB-C  may  delay 
filing  a  SAR-SF  for  an  additional  30 
calendar  days  to  identify  a  suspect,  but 
in  no  case  shall  reporting  be  delayed 
more  than  60  calendar  days  after  the 
date  of  such  initial  detection.  In 
situations  involving  violations  that 
require  immediate  attention,  such  as 
terrorist  financing  ot  ongoing  money 
laundering  schemes,  the  FCM  or  IB-C 
shall  immediately  notify  by  telephone 
an  appropriate  law  enforcement 
authority  in  addition  to  filing  timely  a 
SAR-SF.  FCMs  and  IB-Cs  wishing 
voluntarily  to  report  suspicious 
transactions  that  may  relate  to  terrorist 
activity  may  call  FinCEN's  Financial 
Institutions  Hotline  at  1-866-556-3974 
in  addition  to  filing  timely  a  SAR-SF  il 
required  by  this  section.  The  FCM  or 
IB-C  may  also,  but  is  not  required  to, 
contact  the  CFTC  to  report  in  such 
situations. 
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(c)  Exceptions— {!)  An  PCM  or  IB-C  is 
not  required  to  file  a  SAR-SF  to 
report — 

U)  A  robbery  or  burglary  committed  or 
attempted  of  the  FCM  or  IB-C  that  is 
reported  to  appropriate  law  enforcement 
authorities; 

(ii)  A  violation  otherwise  required  to 
be  reported  imder  the  CEA  (7  U.S.C.  1 
et  seq.),  the  regulations  of  the  CFTC  (17 
CFR  chapter  I),  or  the  rules  of  any 
registered  futures  association  or 
registered  entity  as  those  terms  are 
defined  in  the  CEA,  7  U.S.C.  21  and  7 
U.S.C.  la(29),  by  the  FCM  or  IB-C  or 
any  of  its  officers,  directors,  employees, 
or  associated  persons,  other  than  a 
violation  of  17  CFR  42.2,  as  long  as  such 
violation  is  appropriately  reported  to 
the  CFTC  or  a  registered  futures 
association  or  registered  entity. 

(2)  An  FCM  or  IB-C  may  be  required 
to  demonstrate  that  it  has  relied  on  an 
exception  in  paragraph  (c)(1)  of  this 
section,  and  must  maintain  records  of 
its  determinations  to  do  so  for  the 
period  specified  in  paragraph  (d)  of  this 
section.  To  the  extent  that  a  Form  8-R, 
8-T,  U-5,  or  any  other  similar  form 
concerning  the  transaction  is  filed 
consistent  with  CFTC,  registered  futures 
association,  or  registered  entity  rules,  a 
copy  of  that  form  will  be  a  sufficient 
record  for  the  purposes  of  this 
par^raph  (c)(2). 

id)  Retention  of  records.  An  FCM  or 
IB-C  shall  maintain  a  copy  of  any  SAR- 
SF  filed  and  the  original  or  business 
record  equivalent  of  any  supporting 
dociunentation  for  a  period  of  five  years 
from  the  date  of  filing  the  SAR-SF. 
Supporting  dociunentation  shall  be 
identified  as  such  and  maintained  by 
the  FCM  or  IB-C,  and  shall  be  deemed 
to  have  been  filed  with  the  SAR-SF.  An 
FCM  or  IB-C  shall  make  all  supporting 
dociunentation  available  to  FinCEN~the 
CFTC,  or  any  other  appropriate  law 
enforcement  agency  or  regulatory 
agency,  and,  for  purposes  of  paragraph 
(g)  of  this  section,  to  any  registered 
futures  association,  registered  entity,  or 
self-regulatory  organization  ("SRO")  (as 
defined  in  section  3(a)(26)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78c(a)(26)),  upon  request. 

(e)  Confidentiality  of  reports.  No 
financial  institution,  and  no  director, 
officer,  employee,  or  agent  of  any 
financial  institution,  who  reports  a 
suspicious  transaction  under  this  part, 
may  notify  any  person  involved  in  the 
transaction  that  the  transaction  has  been 
reported,  except  to  the  extent  permitted 
by  paragraph  (a)(3)  of  this  section.  Thus, 
any  person  subpoenaed  or  otherwise 
requested  to  disclose  a  SAR-SF  or  the 
information  contained  in  a  SAR-SF, 
except  where  such  disclosure  is 


requested  by  FinCEN,  the  CFTC,  another 
appropriate  law  enforcement  or 
regulatory  agency,  or  for  purposes  of 
paragraph  (g)  of  this  section,  a  registered 
futures  association,  registered  entity,  or 
SRO  shall  decline  to  produce  the  SAR- 
SF  or  to  provide  any  information  that 
would  disclose  that  a  SAR-SF  has  been 
prepared  or  filed,  citing  this  paragraph 
and  31  U.S.C.  5318(g)(2),  and  shall 
notify  FinCEN  of  any  such  request  and 
its  response  thereto. 

(f)  Limitation  of  liability.  An  FCM  or 
IB-C,  and  any  director,  officer, 
employee,  or  agent  of  such  FCM  or  IB- 
C,  that  makes  a  report  of  any  possible 
violation  of  law  or  regulation  pursuant 
to  this  section  or  any  other  authority  (or 
voluntarily)  shall  not  be  liable  to  any 
person  under  any  law  or  regulation  of 
the  United  States  (or  otherwise  to  the 
extent  also  provided  in  31  U.S.C. 
5318(g)(3),  including  in  any  arbitration 
or  reparations  proceeding)  for  any 
disclosure  contained  in,  or  for  feilure  to 
disclose  the  fact  of,  such  report. 

(g)  Examination  and  enforcement. 
CompUance  with  this  section  shall  be 
examined  by  the  Department  of  the 
Treasury,  through  FinCEN  or  its 
delegates,  under  the  terms  of  the  BSA. 
Reports  filed  under  this  section  or 

§  103.19  (including  any  supporting 
dociunentation),  and  documentation 
demonstrating  reliance  on  an  exception 
under  paragraph  (c)  of  this  section  or 
§  103.19,  shall  be  made  available,  upon 
request,  to  the  CFTC,  Securities  and 
Exchange  Commission,  and  any 
registered  futures  association,  registered 
entity,  or  SRO,  examining  an  FCM,  IB- 
C,  or  broker  or  dealer  in  securities  for 
compliance  with  the  requirements  of 
this  section  or  §  103.19.  Failure  to 
satisfy  the  requirements  of  this  section 
may  constitute  a  violation  of  the 
reporting  rules  of  the  BSA  or  of  this 
part. 

(h)  Effective  date.  This  section  applies 
to  transactions  occurring  after  May  18, 
2004. 

■  4.  Section  103.33  is  amended  by 
redesignating  paragraphs  (e)(6)(i)(E),  (F), 
and  (G)  as  paragraphs  (e)(6)(i)(G).  (H), 
and  (I),  respectively;  adding  new 
paragraphs  (e)(6)(i)(E)  and  ff"); 
redesignating  paragraphs  (f)(6)(i){E),  (F), 
and  (G)  as  paragraphs  (f)(6)(i)(G),  (H), 
and  (I),  respectively,  and  adding  new 
paragraphs  (f)(6)(i)(E)  and  (F)  to  read  as 
follows: 


(E)  A  futures  commission  merchant  or 
an  introducing  broker  in  commodities; 

(F)  A  whoUy-owned  domestic 
subsidiary  of  a  futures  commission 
merchant  or  an  introducing  broker  in 
commodities; 

*  *        *        »        • 
(f)*  *  * 

(6)*  *   * 
(i)*  *  * 

(E)  A  futures  commission  merchant  or 
an  introducing  broker  in  commodities; 

(F)  A  wholly-owned  domestic 
subsidiary  of  a  futures  commission 
merchant  or  an  introducing  broker  in 
commodities; 

*  *        *        *        * 

■  5.  Section  103.56  is  amended  by 
revising  paragraph  (b)(8)  and  adding  a 
new  paragraph  0))(9)  to  read  as  follows: 

§103.56    EnfbrcamenL 

***** 

(b)*  *  * 

(8)  To  the  Commissioner  of  Internal 
Revenue  with  respect  to  all  financial 
institutions,  except  brokers  or  dealers  in 
securities,  futures  conunission 
merchants,  introducing  brokers  in 
commodities,  and  commodity  trading 
advisors,  not  currently  examined  by 
Federal  bank  supervisory  agencies  for 
soundness  and  safefy;  and 

(9)  To  the  Commodity  Futures 
Trading  Commission  with  respect  to 
futiues  commission  merchants, 
introducing  brokers  in  commodities, 
and  commodity  trading  advisors. 
***** 

Dated:  November  13,  2003. 
William  F.  Baity, 

Deputy  Director.  Financial  Crimes 

Enforcement  Network. 

[FR  Doc.  03-28991  Filed  11-19-03;  8:45  am] 

nUMG  CODE  4aiO-02-4> 


§103.33    Records  to  be 
by  finencial  Institutions. 

*        *        *        *        , 

(e)*  *  * 
(6)*  *  * 
(i)  *  *  * 


msde  and  retained 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RiN2900-AL52 

Veterans  Education:  Increased 
Allowances  for  the  Educational 
Assistance  Test  Program 

AGENCIES:  Department  of  Defiense  and 
Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY;  The  law  provides  that  rates  of 
subsistence  allowance  and  educational 
assistance  under  the  Educational 
Assistance  Test  Program  shall  be 
adjusted  annually  by  the  Secretary  of 
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Defense.  The  law  further  provides  those 
rates  must  be  adjusted  based  upon  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education 
in  the  12-month  period  since  the  rates 
were  last  adjusted.  After  obtaining  data 
from  the  Department  of  Education,  the 
Department  of  Defense  has  concluded 
that  the  rates  for  the  2002-03  academic 
year  should  be  increased  by  4.3%  over 
the  rates  payable  for  the  2001-02 
academic  year.  The  regulations  dealing 
with  these  rates  are  amended 
accordingly. 

DATES:  Effective  Date:  November  20, 
2003. 

Applicability  Date:  The  changes  in 
rates  are  applied  retroactively  to 
October  1,  2002,  to  conform  to  statutory 
requirements.  For  more  information 
concerning  the  applicability  date,  see 
the  SUPPLEMENTARY  MPORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Cossette,  Education  Adviser 
(225C),  Education  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
7294. 

SUPPtCMENTARY  INFORMATION:  The  law 
(10  U.S.C.  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  the 
amount  of  educational  assistance  which 
may  be  provided  in  any  academic  year 
under  the  Educational  Assistance  Test 
Program  and  the  amoimt  of  subsistence 
allowance  authorized  under  that 
program.  The  law  further  requires  that 
the  adjustment  is  to  be  consistent  with 
the  change  in  the  average  actual  cost  of 
attendance  at  public  institutions  of 
higher  education  over  the  preceding  12- 
month  period.  As  required  by  law,  the 
Department  of  Defense  has  obtained 
data  from  the  Department  of  Education. 
The  Department  of  Defense  has 
,  calculated  that  these  costs  increased  by 
4.3%.  Accordingly,  this  final  rule 
changes  38  CFR  21.5820  and  21.5822  to 
reflect  a  4.3%  increase  in  the  rates 
payable  in  the  2002-03  academic  year, 
including.changes  needed  to 
compensate  for  rounding. 

The  changes  set  forth  in  this  final  nde 
are  effective  from  the  date  of 
publication,  but  the  changes  in  rates'are 
applied  from  October  1,  2002,  in 
accordance  with  the  applicable  statutory 
provisions  discussed  above. 

AdministratiTe  Procedure  Act 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements  and  adjustments  made 
based  on  previously  established 
formulas.  Accordingly,  there  is  a  basis- 
for  dispensing  with  notice-and- 


comn  ent  and  a  delayed  effective  date 
undei  5  U.S.C.  552  and  553.  . 

Papei  work  Reduction  Act 

Thik  document  contains  no  provisions 
constituting  a  collection  of  information 
undei  the  Paperwork  Reduction  Act  (44 
U.S.C,  3501-3521). 

Unfiu  ided  Mandates 

Th<  Unfunded  Mandates  Reform  Act 
requii  es,  at  2  U.S.C.  1532,  that  agencies 
prepa  re  an  assessment  of  anticipated 
costs  md  benefits  before  developing  any 
rule  tbat  may  result  in  an  expenditure 
by  Sti  ite,  local,  or  tribal  governments,  in 
the  aagregate,  or  by  the  private  sector,  of 
$100  pillion  or  more  in  any  given  year. 
This  fule  would  have  no  consequential 
effect j  on  State,  local,  or  tribal 
goveipments.    - 

Execiitive  Order  12866 

Thib  document  has  been  reviewed  by 
the  Office  Of  Management  and  Budget 
undef  Executive  Order  12866. 

Regul  atory  Flexibility  Act 

Th«  Secretary  of  Defense  and  the 
Secre  ary  of  Veterans  Affairs  hereby 
certif '  that  this  final  rule  will  not  have 
a  sign  ificant  economic  impact  on  a 
substi  intial  number  of  small  entities  as 
they  j  re  defined  in  the  Regulatory 
Flexil  lility  Act,  5  U.S.C.  501-612.  This 
final  1  ule  directly  affects  only 
indiv  duals  and  does  not  directly  affect 
small  entities.  Pursuant  to  5  U.S.C. 
605(fa),  this  final  rule,  therefore,  is 
exem  }t  from  the  initial  and  final 
reguli  itory  flexibility  analyses 
requi  ements  of  sections  603  and  604. 

Catal  Dg  of  Federal  Domestic  Assistance 

Th(  ire  is  no  Catalog  of  Federal 
Donn  Stic  Assistance  number  for  the 
progt  un  affected  by  this  final  rule. 

List  0  fSubjects  in  38  CFR  Part  21 

Ad  ninistrative  practice  and 
proce  diue,  Armed  forces.  Civil  rights, 
Clain  ,s.  Colleges  and  universities, 

let  of  interests.  Defense 
Depahmeut,  Education,  Employment, 
Grant  programs-education.  Grant 
prognons- veterans.  Health  programs, 
Loanbrograms-education,  Loan 

IS- veterans.  Manpower  training 
Ls,  Reporting  and  recordkeeping 
iments,  Schools,  Travel  and 
transbortation  expenses,  Veterans, 
Voca  ional  education.  Vocational 
rehal  ilitation. 


Approved:  May  9^  2003. 
Anthony  J.  Prindpi, 

Secretary  of  Veteran^  Affairs. 

Approved:  September  5, 2003. 
WilliiBin  J.  CaiT, 

Acting  Deputy  Under  Secretary  (Military 
Personnel  Policy]. 

■  For  the  reasons  set  out  above,  38  C3<R 
part  21,  subpart  H,  is  amended  as  set 
forth  below: 

PART  21— VOCATIONAL 
REHABIUTATION  AND  EDUCATION 

Subpart  H — Educational  Asslstanco 
Test  Program 

■  1.  The  authority  citation  for  part  21 , 
subpart  H,  continues  to  read  as  follows: 

Authority:  10  U.S.C.  ch.l07;  38  U.S.C. 
501(a).  3695,  5101,  5113,  5303A;  42  U.S.C. 
2000;  sec.  901,  Pub.  L.  96-342,  94  Stat,  mi- 
ll 14,  unless  otherwise  noted. 

■  2.  Section  21.5820  is  amended  by: 

■  a.  In  paragraph  (b)(1),  removing 
"2001-02"  and  adding,  in  its  place, 
"2002-03",  and  by  removing  "$3,690" 
and  adding,  it  its  place,  "$3,849". 

■  b.  In  paragraph  (b}(2)(ii],  removing 
"2001-02"  and  adtUng,  in  its  place, 
"2002-03". 

■  c.  In  paragraphs  (b)(2)(ii)(A)  and 
(b)(3)(ii)(A),  removing  "$410.00"  and 
adding,  in  each  place,  "$427.67",  and  by 
removing  "$205.00"  and  adding,  in  each 
place,  "$213.84". 

■  d.  In  paragraphs  (b)(2)(ii)(B)  and 
(b)(3)(ii)(B).  removing  "$13.67"  and 
adding,  in  each  place,  "$14.26",  and  by 
removing  "$6.83"  and  adding,  in  each 
place,  "$7.13". 

■  e.  Revising  paragraphs  (b)(2)(ii)(C)  and 
(b)(3)(ii)(C). 

■  f.  In  paragraph  (b)(3)(ii)  introductory 
text,  removing  "2001-02"  and  adding,  in 
its  place,  "2002-03". 

The  revisions  read  as  follows: 

S21.5820    Educational  assMance. 

***** 

(b)*  *  * 

(2)*   *   *      ' 

(ii)*  *  * 

(C)  Adding  the  two  results,  ff  the 
enrollment  period  is  as  long  as  or  longer 
than  the  standard  academic  year,  this 
amoimt  will  be  decreased  by  3  cents  for 
a  full-time  student  and  decreased  by  6 
cents  for  a  part-time  student. 

(3)*  *  * 

(ii)*  *  * 

(C)  Adding  the  two  results,  ff  the 
enrollment  period  is  as  long  as  or  longer 
than  a  standard  academic  year,  this 
amount  will  be  decreased  by  3  cents  for 
a  full-time  student  and  decreased  by  6 
cents  for  a  part-time  student;  and 
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§21.5822.  [Amended] 

■  3.  Section  21.5822  is  amended  by: 

■  a.  In  paragraphs  (b)(l)(i)  and  (b)(2)(i), 
removing  "$919"  and  adding,  in  each 
place,  "$959",  and  by  removing  "2001- 
02"  and  adding,  in  each  place,  "2002- 
03". 

■  b.  In  paragraphs  (b)(l)(ii)  and  (b)(2){ii), 
removing  "$459.50"  and  adding,  in  each 
place,  "$479.50",  and  by  removing 
"2001-02"  and  adding,  in  each  place, 
"2002-03". 

[FR  Doc.  03-28966  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[OH  157-2  FRL-7588-9] 

Clean  Air  Act  Approval  of  Revision  to 
Operating  Permits  Program  In  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve,  as  a  revision  to  Ohio's  title  V 
air  operating  permits  program,  revisions 
to  Ohio's  regillations  for  insignificant 
emissions  imits  (lEUs),  Ohio's 
regulations  requiring  reports  of  any 
required  monitoring  at  least  every  six 
months  and  prompt  reports  of 
deviations,  and  other  provisions  of 
Ohio's  title  V  regulations.  In  a  Notice  of 
Deficiency  published  in  the  Federal 
Register  on  April  18,  2002,  EPA  notified 
Ohio  of  EPA's  finding  that  Ohio's 
provisions  for  insignificant  emissions 
imits  and  Ohio's  regulations  requiring 
'  reports  of  any  required  monitoring  at 
least  every  six  months  and  prompt 
reports  of  deviations  did  not  meet 
minimum  Federal  requirements.  Final 
approval  of  this  program  revision 
resolves  the  deficiency  identified  in  the 
Notice  of  Deficiency  and  removes  the 
potential  for  any  resulting 
consequences,  including  sanctions,  with 
respect  to  the  April  18,  2002  NOD. 
DATES:  Effective  December  22,  2003. 
ADDRESSES:  Copies  of  Ohio's  submittal 
and  other  supporting  information  used 
in  developing  this  action  are  available 
for  inspection  during  normal  business 
hours  at  the  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  BoiUevard,  Chicago,  Illinois 
60604.  Interested  persons  wanting  to 
examine  these  dociunents  shoidd  make 
an  appointment  at  least  24  hours  before 
the  visiting  day.  A  reasonable  fee  may 
be  charged  for  copies. 


FOR  FURTHER  INFORMATION  CONTACT: 

Genevieve  Damico,  Environmental 
Engineer,  Air  Permits  Section,  Air 
Programs  Branch,  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604,  (312)  353-4761, 
clamJco.genevieve@epa.gov. 
SUPPLEMENTARY  INFORMATKM:  This 
supplemental  information  section  is 
organized  as  follows: 

A.  What  Is  the  History  of  This  Action? 

B.  Did  OEPA  Hold  a  Public  Hearing? 

C.  What  Action  Is  EPA  Taking  Today? 

D.  Statutory  and  Executive  Order 
Reviews 

A.  What  Is  the  History  ofThis  Action? 

TheX:iean  Air  Act  (CAA  or  Act) 
requires  all  state  and  local  permitting 
authorities  to  develop  operating  permits 
programs  that  meet  the  requirements  of 
title  V  of  the  Act,  42  U.S.C.  7661- 
7661(f),  and  its  implementing 
regulations,  40  CFR  part  70  (part  70). 
Ohio  submitted  its  operating  permits 
program  in  response  to  this  directive. 
EPA  granted  full  approval  to  Ohio's  title 
V  operating  permits  program  on  August 
15, 1995  (60  FR  42045). 

Ohio's  title  V  operating  permits 
program  is  implemented  by  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  and  local  air  pollution  control 
agencies. 

Pursuant  to  section  502(1)  of  the  Act 
and  40  CFR  70.10(b)(1),  EPA  notified 
Ohio  of  EPA's  finding  that  Ohio's 
regulations  for  lEUs  and  Ohio's 
regulations  requiring  reports  of  any 
required  monitoring  at  least  every  six 
months  and  prompt  reports  of 
deviations  did  not  meet  minimum 
Federal  requirements  in  a  Notice  of 
Deficiency  (NOD)  published  in  the 
Federal  Register  on  Ap'ril  18,  2002  (67 
FR  19175).  This  was  necessary  to  make 
these  aspects  of  the  Ohio  program 
consistent  with  the  other  permitting 
programs  throughout  the  country. 

On  June  18,  2003,  OEPA  proposed 
revisions  to  its  regulations  for  lEUs, 
Ohio's  regulations  requiring  reports  of 
any  required  monitoring  at  least  every 
six  months  and  prompt  reports  of 
deviations,  and  other  provisions  of 
Ohio's  title  V  regulations.  OEPA 
intended  the  proposed  revisions  to  it's 
regulations  to  resolve  deficiencies  in 
Ohio's  title  V  program  identified  by  EPA 
in  the  NOD.  To  expedite  the  process, 
Ohio  submitted  to  EPA  proposed 
revisions  while  it  processed  them  at  the 
State  level.  On  September  30,  2003,  EPA 
proposed  to  approve  OEPA's  proposed 
revisions  to  its  title  V  regulations.  See 
68  FR  56220.  The  State  public  comment 
period  on  the  OEPA  regulations  ended 
on  July  29,  2003.  On  September  16, 


2003,  OEPA  submitted  the  final 
revisions  to  its  title  V  regulations  and 
asked  EPA  to  give  final  approval  to  the 
revisions.  The  revisions  submitted  by 
OEPA  on  September  16,  2003  are 
identical  in  substance  to  the  proposed 
regulations  for  which  EPA  proposed 
approval  on  September  30,  2003. 

EPA  received  no  comments  on  its 
proposal  to  approve  OEPA's  proposed 
revisions  to  its  title  V  regulations. 
Accordingly,  EPA  is  takhig  final  action 
to  approve  OEPA's  final  revisions  to  its 
lEU  provisions,  Ohio's  regulations 
requiring  reports  of  any  required 
monitoring  at  least  every  six  months 
and  prompt  reports  of  deviations,  and 
other  provisions  of  Ohio's  title  V 
regulations.  OEPA's  final  revisions  are 
described  in  EPA's  proposed  approval 
notice.  See  68  FR  56220. 

B.  Did  OEPA  Hold  a  PubUc  Hearing? 

On  June  18,  2003,  OEPA  proposed 
revisions  to  its  regulations  for  lEUs, 
Ohio's  regulations  requiring  reports  of 
any  requked  monitoring  at  least  every 
six  months  and  prompt  reports  of 
deviations,  and  other  provisions  of 
Ohio's  title  V  regulations.  OEPA  held  a 
public  hearing  on  these  revisions  on 
July  28,  2003,  in  Columbus,  Ohio.  The 
public  comment  period  closed  on  July 
29,  2003. 

C.  What  Action  Is  EPA  Taking  Today? 

EPA  is  taking  final  action  to  approve, 
as  a  revision  to  OEPA's  title  V  air 
operating  permits  program,  revisions  to 
OEPA's  regidations  for  lEUs  and 
reporting,  specifically,  revisions  to  OAC 
3745-77-02(E),  3745-77-07(A)(l3), 
3745-77-07(A)(3)(c)(ii)  and  (iii),  3745- 
77-07(1),  and  3745-77-€8(C).  EPA  has 
determined  that  these  changes  meet  the 
requirements  of  title  V  and  part  70 
relating  to  lEUs  and  reporting,  and 
adequately  address  the  deficiency 
identified  in  the  Notice  of  Deficiency 
published  in  the  Federal  Register  on 
April  18,  2002  (67  FR  19175).  EPA  is 
also  approving  Ohio's  new  provisions  at 
3745-77-01(U),  3745-77-01(W)(2)(aa). 
3745-77-01(MM)  and  3745-77-01(NN). 
Ohio's  program  revision  satisfactorily 
addresses  tiie  program  deficiency 
identified  in  EPA's  NOD,  published  on 
April  18,  2002  (67  FR  19175).  Because 
Ohio  timely  corrected  those 
deficiencies,  see  40  CFR  70.10(b),  there 
are  no  potential  consequences  of  the 
NOD,  such  as  sanctions  or  promulgation 
of  a  federal  operating  permits  progranL 

Because  these  ndes  apply  throughout 
the  State  of  Ohio,  this  approval  e^plies 
to  all  State  and  local  agencies  that 
implement  Ohio's  operating  permits 
program. 
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D.  Statutory  and  ExecutiTe  Order 
Reviews 

Executive  Order  12866;  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  0£Bce  of  Management  and'Budget. 

Executive  Order  1321 1 ;  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use 

For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
'"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001). 

Regulatory  Flexibility  Act 

This  action  merely  approves  state  law 
as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  action  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  an 
unfimded  mandate  nor  does  it 
SignificanUy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

Executive  Order  13175  Consultation 
and  Coordination  With  Indian  Tribal 
Govemnients 

This  tule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

Executive  Order  13132  Federalism 

This  action  also  does  not  have 
federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  jgovemment,  as  specified  in 
Executivb  Order  13132.  "Federalism" 
(64  FR  4i255,  August  10, 1999).  This 
action  merely  approves  a  state  rule 
implemanting  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribut  ion  of  power  and 
responsi  )ilities  established  in  the  Act. 


Unanticipated  Takings"  issued  under 
the  executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking. 

Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  bwden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 


Executiv  ?  Order  1 3045  Protection  of  Congressional  Review  Act 


Children  From  Environmental  Health 
and  Safe  ty  Risks 

This  fi  nal  approval  also  is  not  subject 
to  Executive  Order  13045,  "Protection  of 
Children' from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23«  1997),  because  it  is  not  a 
significa  it  regulatory  action  imder 
executiv  j  order  12866. 

National  Technology  Transfer 
Advancmient  Act 

Sectioi  1 12(d)  of  the  National 
Technoli  »gy  Transfer  and  Advancement 
Act  of  11  95  (NTTA),  15  U.S.C.  272, 
requires  Federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  staadards  are  not  inconsistent  with 
applicab  e  law  or  otherwise 
impracti  :able.  In  reviewing  program 
submiss:  ons,  EPA's  role  is  to  approve 
state  chc  ices,  provided  that  they  meet 
the  critei  ia  of  the  Act.  Absent  a  prior 
existing  'equirement  for  the  state  to  use 
volimtar  i  consensus  standards,  EPA  has 
no  authc  rity  to  disapprove  a  program 
submiss  on  for  failure  to  use  such 
standarcls,  and  it  would  thus  be 
inconsistent  witii  applicable  law  for 
EPA  to  lise  voluntary  consensus 
standarc  s  in  place  of  a  program 
submiss  on  that  otherwise  satisfies  the 
provisio;  is  of  the  Act.  Therefore,  the 
requiren  ents  of  section  12(d)  of  the 
NTTA  d )  not  apply. 

Civil  Jus  ice  Reform 

As  rec  uired  by  section  3  of  Executive 
Order  i:  988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct. 

Govemu  lentfd  Interference  With 
Constitu  lionally  Protected  Property 
Rights 

EPA  h  is  complied  with  Executive 
Order  i;  630  (53  FR  8859,  March  15, 
1988)  bji  examining  the  takings 
implications  of  the  rule  in  accordance 
with  the  "Attorney  General's 
Supplen  lental  Guidelines  for  the 
Evaluati  )n  of  Risk  and  Avoidance  of 


The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  caimot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  January  20,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requiremei^ts. 

Dated:  November  10,  2003. 
Bharat  Matfaor, 
Regional  Administrator,  Region  5. 

m  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  70— {AMENDED] 

■  1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 
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Anthmity:  42  U.S.C.  7,401,  et  seq. 

■  2.  In  appendix  A  to  part  70,  the  entry 
(a)  for  Ohdo  is  revised  to  read  as  follows: 

Appendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

Ohio 

(a)  Ohio  Environmental  Protection 
Agency  (OEPA):  Submitted  on 
November  1, 1993;  interim  approval 
effective  on  December  9, 1994;  revisions 
submitted  on  Jime  5, 1996,  October  3, 
1996.  August  25. 1998,  and  May  24. 
1999;  full  approval  effective  on 
September  12,  2001;  revision  submitted 
on  September  16.  2003;  revision 
approved  December  22,  2003. 
***** 

(FR  Doc.  03-29004  Filed  11-19-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

40  CFR  Part  1600 

Organization  and  Functions  of  the 
Chemicai  Safety  and  Hazard 
Investigation  Board 

AGENCY:  Chemical  Safety  and  Hazard 
Investigation  Board. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  provides 
information  on  the  Chemical  Safety  and 
Hazard  Investigation  Board's 
organization,  functions,  and  operations. 
DATES:  This  rule  is  effective  November 
20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C.  Porfiri.  Office  of  the 
General  Counsel.  (202)  261-7600. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  informs  the  public  about  the 
structure,  function,  operations,  and 
quorum  requirements  of  the  Chemical 
Safety  and  Hazard  Investigation  Board 
(CSB). 

Regulatory  Impact 

1.  Administrative  Procedure  Act 

In  promulgating  this  rule,  the  CSB 
finds  that  notice  and  public  comment 
are  not  necessary.  Section  553(b)(3)(A) 
of  Title  5.  United  States  Code,  provides 
that  when  regulations  involve  matters  of 
agency  organization,  procedure,  or 
practice,  the  ^ency  may  publish 
regulations  in  final  form.  In  addition, 
the  CSB  finds,  in  accordance  with  5 
U.S.C.  553(d).  that  a  delayed  effective 
date  is  unnecessary.  Accordingly,  these 


regulations  are  effective  upon 
publication. 

2.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a  rule 
that  has  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  small  businesses,  or  small 
organizations  must  include  an  initial 
regulatory  flexibility  analysis  describing 
the  regulation's  impact  on  small 
entities.  Such  an  analysis  need  not  be 
undertaken  if  the  agency  has  certified 
that  the  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  5 
U.S.C.  605(b).  The  CSB  has  considered 
the  impact  of  this  final  rule  under  the 
Regulatory  Flexibihty  Act.  The  General 
Counsel  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

3.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

4.  Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  does  not  require  the 
preparation  of  an  assessment  statement 
in  accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1531.  This  rule  does  not  include  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year. 

List  of  Subjects  in  40  CFR  Part  1600 

Organization  and  functions 
(Government  agencies). 

■  For  the  reasons  stated  in  the  preamble, 
the  Chemical  Safety  and  Hazard 
Investigation  Board  adds  a  new  40  CFR 
part  1600  to  read  as  follows: 

PART  1600— ORGANIZATION  AND 
FUNCTIONS  OF  THE  CHEMICAL 
SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sec. 

1600.1  Purpose. 

1600.2  Organization. 

1600.3  Functions. 

1600.4  Operation. 

1600.5  Quorum  and  voting  requirements. 

1600.6  Office  location. 

Authority:  5  U.S.C.  301,  552(a)(1);  42 
U.S.C.  7412(r)(6)(N). 


§1600.1    PurpoM. 

This  part  describes  the  organization, 
functions,  and  operation  of  the 
Chemical  Safety  and  Hazard 
Investigation  Board  (CSB).  The  CSB  is 
an  independent  agency  of  the  United 
States  created  by  the  Clean  Air  Act 
Amendments  of  1990  [Pub.  L.  101-549, 
104  Stat.  2399.  codified  at  42  U.S.C. 
7412(r)(6)  et  seq.].  Information  about  the 
CSB  is  available  from  its  Web  site, 
http://www.csb.gov. 

§1600^    OrganizMon. 

(a)  The  CSB's  Board  consists  of  five 
Members  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  President  designates  one  of 
the  Members  as  Chairperson  with  the 
advice  and  consent  of  the  Senate.  The 
Members  exercise  various  functions, 
powers,  and  duties  set  forth  in  the  Clean 
Air  Act  Amendments  of  1990  (42  U.S.C. 
7412(r)(6)  et  seq.). 

(b)  "The  CSB's  staff  is  comprised  of  the 
following  administrative  units: 

(1)  The  Office  of  the  Chief  Operating 
Officer; 

(2)  The  Office  of  Investigations  and 
Safety  Prooams; 

(3)  The  Office  of  the  General  Counsel; 

(4)  The  Office  of  Financial 
Operations; 

(5)  The  Office  of  Management 
Operations;  and 

(6)  The  Office  of  Equal  Employment 
Opportunity. 

§1600  J    Functions. 

(a)  The  CSB  investigates  chemical 
accidents  and  hazards,  recommending 
actions  to  protect  workers,  the  public, 
and  the  environment.  The  CSB  is 
responsible  for  the  investigation  and 
determination  of  the  facts,  conditions, 
and  circumstances  and  the  cause  or 
probable  cause  or  causes  of  any 
accidental  release  resulting  in  a  fatality, 
serious  injury,  or  substantial  property 
damages. 

(b)  The  CSB  makes  safety 
recommendations  to  Federal,  State,  and 
local  agencies,  including  the 
Environmental  Protection  Agency  and 
the  Occupational  Safety  and  Health 
Administration  and  private 
organizations  to  reduce  the  likelihood  of 
recurrences  of  chemical  incidents.  It 
initiates  and  conducts  safety  studies  and 
special  investigations  on  matters 
pertaining  to  chemical  safety. 

(c)  The  CSB  issues  reports  pursuant  to 
its  duties  to  determine  the  cause  or 
probable  cause  or  causes  of  chemical  . 
incidents  and  to  report  the  facts, 
conditions,  and  circiunstauces  relating 
to  such  incidents;  and  issues  and  makes 
available  to  the  pubUc  safety 
recommendations,  safety  studies,  and 
reports  of  special  investigations. 
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11600.4    OfMratkNi. 

In  exercising  its  functions,  duties,  and 
responsibilities,  the  CSB  utilizes: 

(a)  The  CSB's  staff,  consisting  of 
specialized  offices  performing 
investigative,  administrative,  legal,  and 
financial  work  for  the  Board. 

(b)  Rules  published  in  the  Federal 
Register  and  codified  in  this  title  of  the 
Code  of  Federal  Regulations. 

(c)  Meetings  of  the  Board  Members 
conducted  pursuant  to  the  Government 
in  the  Simshine  Act  and  part  1603  of 
this  title  (CSB  Rules  hnplementing  the 
Government  in  the  Simshine  Act)  or 
voting  by  notation  as  provided  in 

§  1600.5(b). 

(d)  Public  hearings  in  connection  with 
incident  or  hazard  investigations. 

f  1600.5    Quonini  iind  voting  raquiFenwnts. 

(a)  Quorum  requirements.  A  quorum 
of  the  Board  for  the  transaction  of 
business  shall  consist  of  three  Members; 
provided,  however,  that  if  the  number  of 
Board  Members  in  office  is  fewer  than 
three,  a  quorum  shall  consist  of  the 
number  of  Members  in  Office;  and 
provided  further  that  on  any  matter  of 
business  as  to  which  the  number  of 
Members  in  office,  minus  the  number  of 
Members  who  have  disqualified 
themselves  from  consideration  of  such 
matter  is  two.  two  Members  shall 
constitute  a  quorum  for  purposes  of 
such  matter.  Once  a  quorum  is 
constituted,  a  simple  majority  of  voting 
Members  is  required  to  approve  an  item 
of  the  Board's  business.  A  tie  vote 
results  in  no  action. 

(b)  Voting.  The  Board  votes  on  items 
of  business  in  meetings  conducted 
pursuant  to  the  Government  in  the 
Sunshine  Act.  Alternatively,  whenever  a 
Member  of  the  Board  is  of  Uie  opinion 
that  joint  deliberation  among  the 
members  of  the  Board  upon  any  matter 
at  a  meeting  is  unnecessary  in  light  of 
the  nature  of  the  matter,  impracticable, 
or  would  impede  the  orderly  disposition 
of  agency  business,  such  matter  may  be 
disposed  of  by  employing  notation 
voting  procedures.  A  written  notation  of 
the  vote  of  each  participating  Board 
member  shall  be  recorded  by  the 
General  Counsel  who  shall  retain  it  in 
the  records  of  the  Board. 

11600.6    Office  loeirtlon. 

The  principal  offices  of  the  Chemical 
Safety  and  Hazard  Investigation  Board 
are  located  at  21 75  K  Street  NW, 
Washington,  DC  20037. 

Dated:  November  14.  2003. 
Raymond  C  Porfiii, 

Deputy  General  Counsel. 

(FRDoc.  03-28971  Filed  11-19-03;  8:45  am] 

I  cow  63S0-Q1-F 


DEPARtMENT  OF  TRANSPORTATION 

I 
National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  590 
[Docket  K  o.  NHTSA  2003-16524] 
RIN2127-AJ22 

Federai  Motor  Veliicie  Safety 
Standards:  Tire  Pressure  IMonitoring 
Systems;  Controis  and  Displays; 
Amendment  in  Response  to  Court 
Decisioi| 

agency:  Department  of  Transportation, 
National!  Highway  Traffic  Safety 
Adminiiration  (NHTSA). 
ACTION:  Final  rule;  notice  of 
manufacxurer  responsibilities  and 
agency  plans. 

SUMMARY:  The  agency  is  revising  the 
Code  of  Federal  Regulations  to  conform 
to  a  coujjt  decision  vacating  a  Federal 
motor  v(  hide  safety  standard  for  tire 
pressure  monitoring  systems.  Per  a 
mandate  in  the  Transportation  Recall 
Enhance  tnent.  Accountability  and 
Docume:  itation  Act,  the  agency  issued  a 
rule  in  Ji  ine  2002  establishing  the 
standard.  The  U.S.  Court  of  Appeals  for 
the  Second  Circuit  concluded  in  Public 
Citizen,  nc.  v.  Mineta  that  a  portion  of 
the  stan«  ard  was  both  contrary  to  law 
and  arbi  rary  and  capricious,  but 
vacated  he  entire  standard.  Since  this 
docimiei  it  simply  revises  the  Code  to 
conform  to  the  court  decision,  prior 
notice  aj  id  public  comment  are  not 
required . 


amendments  made  by  this 
are  effective  on  November  20, 


DATES:  The 
final  rulf 
2003. 

ADDRESS  ES:  Petitions  for  reconsideration 
should  r  jfer  to  the  docket  number  and 
be  subm  tted  to:  Administrator,  Room 
5220.  Nj  tional  Highway  Traffic  Safety 
Admini!  tration.  400  Seventh  Street. 
SW..  Wa  shington,  DC  20590. 
FOR  FUR^  HER  INFORMATION  CONTACT:  For 
technical  and  other  non-legal  issues, 
you  may  call  Mr.  George  Soodoo  or  Mr. 
Samuel  t)aniel.  Office  of  Crash 
Avoidance  Standards  (Telephone:  202- 
366-2720)  (Fax:  202-366-4329). 

For  le  ;al  issues,  you  may  call  Eric 
Stas,  Of  ice  of  Chief  Counsel 
(Teleph«  ne:  202-366-2992)  (Fax:  202- 
366-382  Dl 

You  n  ay  send  mail  to  these  officials 
at  Natioial  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Wa  shington,  DC  20590. 
SUPPLEN  ENTARY  INFORMATION:  Congress 
enacted  the  Transportation  Recall 
Enhance  ment,  Accoimtability,  and 


Documentation  (TREAD)  Act  (Pub.  L. 
106-414)  on  November  1,  2000.  Section 
13  of  the  TREAD  Act  mandated  the 
completion  of  "a  rulemaking  for  a 
regulation  to  require  a  warning  system 
in  new  motor  vehicles  to  indicate  to  the 
operator  when  a  tire  is  significantly 
under  inflated."  NHTSA  published  a 
final  rule  establishing  a  standard 
requiring  tire  pressure  monitoring 
systems  on  Jime  5,  2002.  (67  FR  38704) 
Public  Citizen,  Inc.,  New  York  Public 
Interest  Research  Group,  and  the  Center 
for  Auto  Safety,  petitioned  for  judicial 
review  of  the  standard.  On  August  6, 
2003,  the  U.S.  Court  of  Appeals  for  the 
Second  Circuit  issued  an  opinion 
vacating  the  rule  establishing  the 
standard.  Public  Citizen,  Inc.  v.  Mineta. 
No.  02-4237,  2003  U.S.  App.  LEXIS 
16556  (2d  Cir.  Aug.  6,  2003).  The 
mandate  fi-oin  the  Court  issued  on  the 
same  date. 

Pursuant  to  the  Court's  decision, 
NHTSA  is  removing  the  regulatory  text 
added  to  the  Code  of  Federal 
Regulations  by  the  rule  issued  on  Jime 
5,  2002.  Consequently,  motor  vehicle 
manufacturers  have  no  obligation  to 
begin  certifying  their  vehicles  to  the 
standard  on  November  1,  2003  .as 
previously  required.  However,  NHTSA 
intends  expeditiously  to  issue  a 
standard  setting  forth  performance- 
based  requirements  consistent  with  the 
Court's  decision  and  in  accordance  with 
the  Administrative  Procedure  Act. 

NHTSA  has  determined  that  it  has 
"good  cause"  under  section  553(b)(B)  of 
the  Administrative  Procedvire  Act 
(APA),  5  U.S.C.  553(b)(B),  to  promulgate 
this  final  rule  without  prior  notice  and 
opportimity  for  comment.  The  agency 
finds  it  "unnecessary"  to  provide  an 
opportunity  to  comment  because  this 
action  involves  a  ministerial  removal  of 
regulatory  text  in  direct  response  to  a 
court  decision.  The  rule  amends  only 
those  regulatory  provisions  directly    , 
affected  by  the  Coiul's  decision.  For  the 
same  reasons,  the  agency  finds  that  this 
final  rule  should  be  effective 
immediately  because  the  public  would 
benefit  from  the  prompt  removal  from 
the  Code  of  Federal  Regulations  of 
regulatory  requirements  that  are  no 
longer  applicable  as  a  result  of  the 
court's  decision. 

Vni.  AdminifltratiTe  Requirements 

A.  Executive  Order  12866:  "Significant 
Regulatory  Action  Determination" 

'This  rulemaking  docimient  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.0. 12866, 
"Regulatory  Planning  and  Review."  The 
rulemaking  action  is  also  not  considered 
to  be  significant  under  the  Department's 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  While  the 
June  2002  final  rule  establishing  a 
standard  requiring  tire  pressure 
monitoring  systems  was  economically 
significant,  that  rule  was  vacated  by  a 
comt  decision,  and  today's  action 
merely  involves  a  ministerial  removal  of 
regulatory  text  in  direct  response  to  that 
coiut  decision.  Therefore,  this  action  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 
Compliance  as  Amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  U.S.C. 
601  et  seq. 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  imder  the  APA  gr  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

C.  Paperwork  Reduction  Act 

The  Administrator  has  determined 
today's  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  to 
generate  and  mainteiin,  retain,  or 
provide  information  as  required  by  a 
rule.  Today's  rule  imposes  no  such 
burden  on  any  entity. 

p.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act  (CRA), 
5  U.S.C.  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  Jthe  rule  must 
submit  a  rule  report  (which  includes  a 
copy  of  the  rule)  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  NHTSA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  emd  the  Comptroller 
General  of  the  United  States  prior  to  its 


effective  date.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
NHTSA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditxnes  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  single  year.  Before 
promulgating  a  NHTSA  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
NHTSA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  NHTSA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
bindensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  APA  or  any 
other  statute,  it  is  not  subject  to  sections 
202  and  205  of  the  UMRA.  In  addition, 
this  action  does  not  significantly  or 
uniquely  affect  small  governments  or 
impose  a  significant  intergovernmental 
mandate,  as  described  in  sections  203 
and  204  of  the  UMRA. 

F.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255;  August  10, 
1999),  requires  NHTSA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Order  to  include  regulations  that 
have  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  NHTSA  may  not  issue  a 
regulation  that  has  Federalism 


implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not* 
required  by  statute  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments  or  NHTSA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  NHTSA  also  may  not  issue  a 
regulation  that  has  Federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consiUts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132.  This  action  wiU 
not  alter  the  overall  relationship  or 
distribution  of  powers  between 
governments  for  the  Title  V  program. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  Pub.  L.  104-113.  section 
12(d)  (15  U.S.C.  272  note),  directs 
NHTSA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
NHTSA  to  provide  Congress,  through 
OMB,  explanations  when  the  Agency 
decides  not  to  use  available  and 
appUcable  volimtary  consensus 
standards.  Today's  action  does  not 
involve  any  decision  whether  to  adopt 
a  technical  standard.  Therefore,  NHTSA 
is  not  considering  the  use  of  any 
voluntary  consensus  standards  in 
issuing  this  action. 

H.  Executive  Order  12988:  Civil  Justice 
Reform 

Pursuant  to  Executive  Order  12988, 
"Civil  Justice  Reform"  (61  FR  4729, 
February  7. 1996),  the  agency  has 
considered  whether  this  rulemaking 
will  have  any  retroactive  effect.  This 
final  rule  does  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
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is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
tbe  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  State 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procediiro  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  psffties  may  file  a 
suit  in  coiut. 

/.  £xecutjve  Order  13045:  Protectioifof 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks"  (62  FR  19855,  April 
23, 1997),  applies  to  any  rule  that:  (1) 
Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Chder  12866,  and  (2)  concerns  an 
environmental,  health,  or  safety  risk  that 
the  agency  has  reason  to  believe  may 
have  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  agency  must  evaluate 
the  environmental,  health,  or  safety 
effects  of  the  planned  rule  on  children, 
and  explain  why  the  planned  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  agency. 

This  final  rule  removes  the  existing 
TPMS  standard  from  the  CFR  in 
response  to  a  court  decision.  This 
rulemaking  action  is  neither 
economically  significant,  nor  does  it 
involve  decisions  based  upon  health 


and  safet '  risks  that  disproportionately 
affect  chi  dren.  Consequently,  no  further 
analysis  is  required  under  E.O.  13045. 

/.  Nationfl  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  deteitnined  that  implementation  of 
this  actiop  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
enviromnent. 

I 
K.  Reguldtory  Identification  Number 
(RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identification 
niunber  (felN)  to  each  regulatory  action 
listed  in  |he  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Uenter  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  Yoii  may  use  the  RIN  contained  in 
the  head|ag  at  the  beginning  of  this 
documenit  to  find  this  action  in  the 
Unified  Agenda. 

L.  Privacy  Act 

Please  note  that  anyone  is  able  to 
search  the  electronic  form  of  all 
commentls  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submittii  g  the  comment  (or  signing  the 
comment ,  if  submitted  on  behalf  of  an 
associatii  tn,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  J  .ct  Statement  in  the  Federal 
Register  Published  on  April  11,  2000 
(Volume  |B5,  Number  70;  Pages  19477- 
78),  or  yciu  may  visit  http://dms.dot.gov. 

List  of  Subjects  in  49  CFR  Parts  571  and 
590 

Import  i,  Motor  vehicle  safety, 
Reportin  ;  and  recordkeeping 
requiren  snts.  Tires. 


■  In  consideration  of  the  foregoing, 
NHTSA  is  amending  49  CFR  part  571 
and  removing  part  590  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.101  is  amended  by 
revising  paragraph  S5.2.3  and  Table  2  to 
read  as  follows: 

§571.101    Standard  No.  101 ;  Controls  and 
displays. 


S5.2.3    Any  display  located  within 
the  passenger  compartment  and  listed  in 
colimm  1  of  Table  2  that  has  a  symbol 
designated  in  column  4  of  that  table 
shall  be  identified  by  either  the  symbol 
designated  in  column  4  (or  symbol 
substantially  similar  in  form  to  that 
shown  in  column  4)  or  the  word  or 
abbreviation  shown  in  column  3. 
Additional  words  or  symbols-may  be 
used  at  the  manufacturer's  discretion  for 
the  piupose  of  clarity.  Any  telltales  used 
in  conjunction  with  a  gauge  need  not  be 
identified.  The  identification  required 
or  permitted  by  this  section  shall  be 
placed  on  or  adjacent  to  the  display  that 
it  identifies.  The  identification  of  any 
display  shall,  imder  the  conditions  of 
S6,  be  visible  to  the  driver  and  appear 
to  the  driver  perceptually  upright. 
***** 
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Table  2 


IdentificatioD  and  IllustratioD  of  Displays 


Column  1 
Display 


Turn  Signal 
Telltale 

Hazard  Warning 
Telltale 

Seat  Belt  Telltale 


Fuel  Level 
Telltale 

Gauge 

Oil  Pressure 
Telltale 

Gauge 

Coolant 

Temperature. 

Telltale 

Gauge 

Electrical  Charge 
Telltale 

Gauge 
Highbeam  Telltale 


Column  2 
Telltale  Color 

Green 


Column  3 


Column  4 


Blue  or  Green  3 


Identifying  Words     Identifying  Symbol 
or  Abbreviation 


Also  see  FMVSS 
108 

Also  see  FMVSS 
108 

Fasten  Belts  or 

Fasten  Seat  Belts 

Also  see  FMVSS 

208 


Fuel 
Oil 

Temp 

Volts,  Charge  or 
Amp 


Also  see  FMVSS 
108 


A?  5 


r  T 

11 


JL 


a 


IDf 


Column  5 
Illumination 


Yes 


Yes 


Yes 


Yes 


1 .  The  pair  of  arrows  is  a  single  symbol.  When  the  indicator  for  left  and  nght  turn  operate  independently, 
however,  the  two  arrows  will  be  considered  separate  symbols  and  may  be  spaced  accordingly. 

2.  Not  required  when  arrows  of  turn  signal  tell-tales  that  otherwise  operate  independently  flash 
simultaneously  as  hazard  warning  tell-tale. 

3.  Red  can  be  red-orange.  Blue  can  be  blue-green. 

4.  The  color  of  the  telltale  required  by  S4.5.3.3  of  Standard  No.  208  is  red;  the  color  of  the  telltale  required 
by  S7.3  of  Standard  No.  208  is  not  specified. 

5.  Framed  areas  may  be  filled. 
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Column  1 
Display 

Brake  System  8 


Malfunction  in 
Anti-lock  or 


.Variable  Brake 

Proportioning 

System  8 


Parking  Brake 
Applied  8 


Malfunction  in 
Anti-lock 


Brake  Air  Pressure 
Position 
Telltale 

Speedometer 


Odometer 

Automatic  Gear 
Position 


Column  2 
Telltale  Color 

Red  3 
Yellow 

Yellow 


Red  3 


Yellow 


Table  2  (continued) 


Column  3 


Column  4 


Identifying  Words      Identifying  Symbol 
or  Abbreviation 


Brake,  Also  see 

FMVSS  105  and 

135 


Column  5 
Illumination 


Antilock,  Anti-lock 

or  ABS.  Also  see 

FMVSS  105  and 

135 

Brake 

Proportioning,  Also 

see  FMVSS  135 

Park  or  Parking 

Brake,  Also  see 

FMVSS  105  and 

135 

ABS,  or  Antilock; 

Trailer  ABS,  or 

Trailer  Antilock, 

Also  see  FMVSS 

.  121 


Jrake  Air,  Also  see 
FMVSS  121 


MPH^orMPHand 
km/h7 


Also  see  FMVSS 
-      102 


Yes 


Yes 


6.  If  the  odometer  indicates  kilometers,  hen  "KILOMETERS"  or  "km"  shall  appear,  otherwise,  no 
identification  is  required. 

7.  If  the  speedometer  is  graduated  in  mi  es  per  hour  and  in  kilometers  per  hour,  the  identifying  words  or 
abbreviations  shall  be  "MPH  and  km/  \"  in  any  combination  of  upper  or  lower  case  letters. 

8.  In  the  case  where  a  single  telltale  indi|;ates  more  than  one  brake  system  condition,  the  word  for  Brake 
System  shall  be  used. 
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§571.-138    [Removed  and  Reserved] 

■  3.  Remove  and  reserve  §  571.138. 

PART  59&-{REMOVED  AND    - 
RESERVED] 

■  4.  Under  the  authority  of  49  U.S.C.  322, 
30111,  30115,  30117,  and  30166; 
delegation  of  authority  at  49  CFR  1.50, 
remove  and  reserve  part  590. 

Issued:  November  14,  2003. 
JeCfrey  W.  Rimge, 
Administrator. 
[FR  Doc.  03-28942  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4910-S9-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  229 

[Docket  No.  030221039-3280-03;  i.D. 
111403A] 

RIN  0648-AQ04 

Talcing  of  Marine  Mammals  Incidental 
to  Commercial  FIsiiIng  Operations; 
Atlantic  L^rge  Wiiaie  Talce  Reduction 
Plan  (ALWTRP) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule. 

summary:  The  Assistant  Administrator 
for  Fisheries  (AA),  NOAA,  announces 
temporary  restrictions  consistent  with 
the  requirements  of  the  ALWTRP's 
implementing  regulations.  These 
regulations  apply  to  lobster  trap/pot  and 
anchored  gillnet  fishermen  in  an  area 
totaling  approximately  1,356  square 
nautical  miles  (nm2)  (4,651  km2),  east 
of  Portsmouth,  NH,  for  15  days.  The 
purpose  of  this  action  is  to  provide 
protection  to  an  aggregation  of  North 
Atlantic  right  whales  (right  whales). 

DATES:  Effective  beginning  at  0001  hours 
November  22,  2003,  through  2400  hoius 
December  6,  2003. 

ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  rules. 
Environmental  Assessments  (EAs), 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
and  progress  reports  on  implementation 
of  the  ALWTRP  may  also  be  obtained  by 
writing  Diane  Borggaard,  NMFS/ 
Northeast  Region,  One  Blackbmn  Drive, 
Gloucester,  MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9328  x6503;  or  Kristy 


Long,  NMFS,  Office  of  Protected 
Resources,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  backgroimd  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  Web  site  at  http:// 
www.nero.noaa.gov/whaletrp/. 

Baclcground 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  incidental  mortality  and 
serious  injiuy  of  three  endangered 
species  of  whales  (right,  fin,  and 
humpback)  as  well  as  to  provide 
conservation  benefits  to  a  fourth  non- 
endangered  species  (minke)  due  to 
incidental  interaction  with  commercial 
fishing  activities.  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32,  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP's  Djmamic  Area  Management 
(DAM)  program  (67  FR  1133).  On 
August  26,  2003,  NMFS  amended  the 
regulations  by  publishing  a  final  rule, 
which  specifically  identified  gear 
modifications  that  may  be  allowed  in  a 
DAM  zone  (68  FR  51195).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  restrict  temporarily  on  an 
expedited  basis  the  use  of  lobster  trap/ 
pot  and  anchored  gillnet  fishing  gear  in 
areas  north  of  40°  N.  lat.  to  protect  right 
whales.  Under  the  DAM  program, 
NMFS  may:  (1)  require  the  removal  of 
all  lobster  trap/pot  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap/pot  and  anchored 
gillnet  fishing  within  a  DAM  zone  with 
gear  modifications  determined  by  NMFS 
to  sufficiently  reduce  the  risk  of 
entanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  volimtary 
removal  of  all  lobster  trap/pot  and 
anchored  gillnet  gear  for  a  15-day 
period  and  asking  fishermen  not  to  set 
any  additional  gear  in  the  DAM  zone 
during  the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area  (75 
nm2  (139  km2))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm2  (1.85  km2).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 


able,  through  training  or  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
nattu-alists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  woidd  be  a 
credible  right  whale  sighting. 

On  November  7,  2003,  a  vessel-based 
survey  reported  a  sighting  of  four  right 
whales  in  the  proximity  of  42°49'  N  lat. 
and  70°01'  W  long.  This  position  lies 
east  of  Portsmouth,  NH.  Thus,  NMFS 
has  received  a  reliable  report  ft-om  a 
qualified  individual  of  the  requisite 
right  whale  density  to  trigger  the  DAM 
provisions  of  the  ALWTRP. 

Once  a  DAM  zone  is  triggered.  NMFS 
determines  whether  to  impose 
restrictions  on  fishing  and/or  .fishing 
gear  in  the  zone.  This  determination  is 
based  on  the  following  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above 
relative  to  the  DAM  imder 
consideration.  Ptusuant  to  this  review, 
NMFS  prohibits  lobster  trap/pot  and 
anchored  gillnet  gear  in  this  area  dining 
the  15-day  restricted  period  unless  it  is 
modified  in  the  manner  described  in 
this  temporary  rule.  The  DAM  zone  is 
bound  by  the  following  coordinates: 

43°09'  N,  70°26'  W  (NW  Comer) 

43°09'  N,  69°36'  W 

42°32'  N,  69°36'  W 

42°32' N,  70°26'  W 

In  addition  to  those  gear 
modifications  currently  implemented 
under  the  ALWTRP  at  50  CFR  229.32, 
the  following  gear  modifications  are 
required  in  tibe  DAM  zone.  If  the 
requirements  and  exceptions  for  gear 
modification  in  the  DM^  zone,  as 
described  below,  differ  from  other 
ALWTRP  requirements  for  any 
overlapping  areas  and  times,  then  the 
more  restrictive  requirements  will  apply 
in  the  DAM  zone. 

Lolister  Trap/Pot  Gear 

Fishermen  utilizing  lobster  trap/pot 
gear  within  the  portion  of  the  Northern 
Nearshore  Lobster  Waters,  Northern 
Inshore  State  Lobster  Waters,  and 
Stellwagen  Bank/Jeffreys  Ledge 
Restricted  Area  that  overlap  with  the 
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DAM  zone  are  required  to  utilize  all  of 
the  following  gear  modifications  while 
the  DAM  zone  is  in  effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  Allbuoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  600  lb  (272.4  kg) 
must  be  placed  at  all  buoys. 

Fishermen  utilizing  lobster  trap/pot 
gear  within  the  portion  of  the  Offshore 
Lobster  Waters  Area  that  overlap  with 
the  DAM  zone  are  required  to  utilize  all 
of  the  following  gear  modifications 
while  the  DAM  zone  is  in  effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  1,500  lb  (680.4  kg) 
must  be  placed  at  all  buoys. 

Anchored  Gillnet  Gear 

Fishermen  utilizing  anchored  gillnet 
gear  within  the  portion  of  the  Other 
Northeast  Gillnet  Waters  and  Stellwagen 
Bank/Jeffireys  Ledge  Restricted  Area  that 
overlap  with  the  DAM  zone  are  required 
to  utilize  all  the  following  gear 
modifications  while  the  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

-  3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  stoing; 

4.  Each  net  panel  must  have  a  total  of 
five  weak  links  with  a  maximum 
breaking  strength  of  1,100  lb  (498.8  kg). 
Net  panels  are  typically  50  fathoms 
(91.4  m)  in  length,  but  the  weak  link 
requirements  would  apply  to  all 
variations  in  panel  size.  These  weak 
links  must  include  three  floatline  weak 
links.  The  placement  of  the  weak  links 
on  the  floatline  must  be:  one  at  the 
center  of  the  net  panel  and  one  each  as 


close  ai  possible  to  each  of  the  bridle 
ends  of  the  net  panel.  The  remaining 
two  weak  links  must  be  placed  in  the 
center  i  tf  each  of  the  up  and  down  lines 
at  the  I  anel  ends;  and 

5.  Al  anchored  gillnets,  regardless  of 
the  number  of  net  panels,  must  be 
securew  anchored  with  the  holding 
power  6f  at  least  a  22  lb  (10.0  kg) 
Danform-style  anchor  at  each  end  of  the 
net  string. 

The  oestrictions  will  be  in  effect 
beginning  at  0001  hours  November  24, 
2003,  tirough  2400  hours  December  6, 
2003,  unless  terminated  sooner  or 
extend  d  by  NMFS  through  another 
notifies  tion  in  the  Federal  Register. 

The  I  Bstrictions  will  be  announced  to 
state  of^cials,  fishermen,  Atlantic  Large 
Whale  Take  Reduction  Team  (ALWTRT) 
membe  rs,  and  other  interested  parties 
througl  e-mail,  phone  contact,  NOAA 
website ,  and  other  appropriate  media 
immed  ately  upon  filing  with  the 


Federa 


Register. 


Cla8si£  cation 

In  ao  lordance  with  section  118(f)(9)  of 
the  MN  PA,  the  Assistant  Administrator 
(AA)  fa  r  Fisheries  has  determined  that 
this  act  on  is  necessary  to  implement  a 
take  reduction  plan  to  protect  North 
Atlantic  right  whales. 

This  action  falls  within  the  scope  of 
altemanves  and  impacts  analyzed  in  the 
Final  EJ^s  prepared  for  the  ALWTRP's 
DAM  program.  Further  analysis  under 
the  National  Environmental  Policy  Act 
(NEPA)[is  not  required. 

provided  prior  notice  and  an 
ity  for  public  comment  on  the 
)ns  establishing  the  criteria  and 
ires  for  implementing  a  DAM  ^ 
toviding  prior  notice  and 
pity  for  comment  on  this  action. 
It  to  those  regulations,  would  be 
impracticable  because  it  would  prevent 
NMFS  from  executing  its  functions  to 
protect  end  reduce  serious  injury  and 
mortaliiy  of  endangered  right  whales. 
The  regulations  establishing  the  DAM 
prograi  i  are  designed  to  enable  the 
agency  to  help  protect  unexpected 
concen  rations  of  right  whales.  In  order 
to  meet  the  goals  of  the  DAM  progreun, 
the  age;  icy  needs  to  be  able  to  create  a 
DAM  z  me  and  implement  restrictions 
on  fishfng  gear  as  soon  as  possible  once 
the  criteria  are  triggered  and  NMFS 
determines  that  a  DAM  restricted  zone 
is  appripriate.  If  NMFS  were  to  provide 
prior  notice  and  an  opportunity  for 
public  Comment  upon  the  creation  of  a 
DAM  rastricted  zone,  the  aggregated 
right  whales  would  be  vulnerable  to 
entanglement  which  could  result  in 
serious  injury  and  mortality. 
Additionally,  the  right  whales  woiUd 
most  li  :ely  move  on  to  another  location 


before  NMFS  could  implement  the 
restrictions  designed  to  protect  them, 
thereby  rendraing  the  action  obsolete. 
Therefore,  pursuant  to  5  U.S.C. 
553(b)(B},  the  AA  finds  that  good  cause 
exists  to  waive  prior  notice  and  an 
opportunity  to  comment  on  this  action 
to  implement  a  DAM  restricted  zone  to 
reduce  the  risk  of  entanglement  of 
endangered  right  whales  in  commercial 
lobster  trap/pot  and  anchored  gillnet 
gear  as  such  procedures  would  be 
impracticable. 

For  the  same  reasons,  the  AA  finds 
that,  under  5  U.S.C.  553(d)(3),  good 
cause  exists  to  waive  the  30-day  delay 
in  effective  date.  If  NMFS  were  to  delay 
for  30  days  the  effective  date  of  this 
action,  tbe  aggregated  right  whales 
would  be  vulnerable  to  entanglement, 
which  could  cause  serious  injury  and 
mortality.  Additionally,  right  whales 
would  likely  move  to  ano&er  location 
between  the  time  NMFS  approved  the 
action  creating  the  DAM  restricted  zone 
and  the  time  it  went  into  effect,  thereby 
rendering  the  action  obsolete  and 
ineffective.  Nevertheless,  NMFS 
recognizes  the  need  for  fishermen  to 
have  time  to  either  modify  or  remove  (if 
not  in  compliance  with  the  required 
restrictions)  their  gear  from  a  DAM  zone 
once  one  is  approved.  Thus,  NMFS 
makes  this  action  effective  2  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  NMFS  will  also 
endeavor  to  provide  notice  of  this  action 
to  fishermen  through  other  means  as 
soon  as  the  AA  approves  it,  thereby 
providing  approximately  3  additional 
days  of  notice  while  the  Office  of  the 
Federal  Register  processes  the 
dociunent  for  publication. 

NMFS  determined  that  the  regulations 
establishing^  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS'  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 

The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
polibies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001 
and  March  2003,  the  Assistant  Secretary 
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for  Intergovernmental  and  Legislative 
Affairs,  DOC,  provided  notice  of  the 
DAM  program  and  its  amendments  to 
the  appropriate  elected  ofBcials  in  states 
to  be  affected  by  actions  taken  pursuant 
to  the  DAM  program.  Federalism  issues 
raised  by  state  officials  were  addressed 
in  the  final  rules  implementing  the 
DAM  program.  A  copy  of  the  federalism 


Siunmary  Impact  Statement  for  the  final 
rules  is  available  upon  request 

(ADDRESSES). 

The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Authority:  16  U.S.C.  1361  et  seq.  and  50 
CFR  229.32(g)(3) 


Dated:November  17,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-29038  Filed  11-17-03;  2:47  pm] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nde  making  prior  to  tfie  adoption  of  the  final 
niles. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1423 
RiN0560-AE50 

Standards  for  Approval  of  Warehouses 
for  CCC  Interest  Commodity  Storage 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  offered 
to  revise  regulations  covering  the 
storage  of  commodities  in  which  the 
Commodity  Credit  Corporation  (CCC) 
has  an  interest.  For  the  most  part,  those 
commodities  are  acquired  in  connection 
with  non-recourse  commodity  loan 
programs  that  benefit  farmers.  This  rule 
will  consolidate  the  regulations  for  all 
commodities  stored  by  CCC  into  one  set 
of  regulations.^  addition,  this  rule 
would,  in  some  instances,  revise  the 
substantive  provisions  that  are  in  effect 
under  the  existing  regulations. 
DATES:  Comments  on  this  rule,  in  order 
to  be  assured  of  consideration,  must  be 
received  by  January  20,  2004. 
ADDRESSES:  Comments  and  request  for 
additional  information  should  be 
directed  to  Howard  Froehlich,  Chief, 
Program  Development  Branch, 
VVarehouse  and  Inventory  Division, 
Farm  Service  Agency,  United  States 
Department  of  Agricultiu«,  1400 
Independence  Avenue,  SW.,  STOP 
0553,  Washington,  DC  20250-0553,    ' 
telephone  (202)  720-7398,  FAX  (202) 
690-3123,  e-mail 

Hoyvard_Froehlich@wdc.fsa.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
for  regulatory  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's'TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  si^iificant  under  Executive  Order 


12866  md  has  not,  therefore,  been 
review  3d  by  the  Office  of  Management 
and  Bu  dget  (OMB). 

Federa  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  whish  this  proposed  rule  applies  are: 
Commodity  Loans  and  Loan  Deficiency 
Payments,  10.051. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regula|ory  Flexibility  Act  is  not 
applicable  to  this  rule  because  CCC  is 
not  reqiiired  by  5  U.S.C.  553  or  any 
other  li  iw  to  publish  a  notice  of 
propos  3d  rulemaking  for  the  subject 
matter  sf  this  rule. 

Enviro  imental  Assessment 

The  I  snvironmental  impacts  of  this 
proposed  rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
nation!  1  Environmental  Policy  Act  of 
1969  (r  [EPA),  42  U.S.C.  4321  et  seq.,  the 
regulat  ons  of  the  Council  on 
Enviroi  imental  Quality  (40  CFR  parts 
1500-1508),  and  FSA's  regulations  for 
compli  mce  with  NEPA,  7  CFR  part  799. 
To  the  3Xtent  these  authorities  may 
apply,  XC  has  concluded  that  this  rule 
is  catej  orically  excluded  from  further 
enviroi  imental  review  as  evidenced  by 
the  coE  ipletion  of  an  environmental 
evalual  ion.  No  extraordinary 
circum  stances  or  other  unforeseeable 
factors  exist  which  would  require 
prepari  ition  of  an  environmental 
assessE  lent  or  environmental  impact 
statem(  nt.  A  copy  of  the  environmental 
evalual  ion  is  available  for  inspection 
and  re\  iew  upon  request. 

Execut  ve  Order  12988 

This  rule  has  been  reviewed  in 
accordi  ince  with  Executive  Order  12988, 
Civil  }i  stice  Reform.  In  accordance  with 
this  Ex  3cutive  Order:  (1)  All  State  and 
local  la  ws  and  regulations  that  are  in 
conflic  with  this  rule  will  be 
preemj  ted;  (2)  except  as  specifically 
stated  i  a  this  rulei-no  retroactive  effect 
will  be  given  to  this  rule;  and  (3) 
adminiBtrative  proceedings  in 
accordi  nee  with  7  CFR  part  780  must  be 
exhaus  ed  before  seeking  judicial 
review 

Execut  ve  Order  12372 

This  jrogram  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
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which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Oune  24, 1983). 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  does  not  apply  to 
this  rule  because  CCC  is  not  required  by 
5  U.S.C.  553  or  any  other  law  to  publish 
a  notice  of  proposed  rulemaking  for  the 
subject  matter  of  this  rule. 

Gavemment  Paperwork  Elimination 
Act 

CCC  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Government 
agencies  in  general  and  CCC  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
activities  required  for  the  warehousing 
matters  covered  by  this  rule  are  not  yet 
fully  implemented  for  the  public  to 
conduct  business  with  CCC 
electronicedly.  Documents  needed  in 
this  regard  may  be  obtained  by  mail  or 
FAX.  Electronic  implementation  of  the 
matters  covered  by  this  rule  is  under 
consideration. 

Background 

Under  Title  I  of  the  Farm  Security  and 
Rurd  Investment  Act  of  2002,  the 
Commodity  Credit  Corporation  (CCC) 
makes  marketing  assistance  loems  to 
farmers  that  can  lead  to  forfeiture  of  the 
commodities  to  CCC.  Also,  CCC  can 
acquire  commodities  under  other 
circumstances.  Section  4(h)  of  the  CCC 
Charter  Act  (7  U.S.C.  714b(h))  precludes 
CCC  from  acquiring  real  property  for 
storage  facilities  for  agricultural 
commodities  unless  CCC  determines 
that  private  facilities  for  the  storage  of 
such  commodities  are  inadequate. 
Further,  section  5  of  the  CCC  Charter 
Act  (7  U.S.C.  7l4c)  requires  that  in 
purchasing,  selling,  warehousing, 
transporting,  or  handling  agricultural 
commodities,  CCC  shall  use,  to  the 
maximum  extent  practicable,  the  usual 
and  customary  channels,  facilities,  and 
arrangements  of  trade  and  commerce. 

CCC  enters  into  storage  agreements 
with  private  warehouse  operators  to 
provide  for  the  storage  of  various 
commodities  it  acquires.  CCC  has 
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regulations  covering  such  storage  at  7 
CFR  1421.5551-1421.5559,  part  1423, 
and  1427,  subpart  E.  More  specifically, 
those  rules  establish  the  standards  a 
warehouse  operator  must  meet  to  be 
approved  to  store  CCC-interest 
commodities.  This  rule  proposes  to: 

1.  Consolidate  the  approval 
regulations  at  one  location  in  the  Code 
of  Federal  Regulations. 

2.  Revise  the  fire  fighting  equipment 
requirements  in  the  approval 
regulations  to  specify  that  warehouses 
must  meet  local  standards; 

3.  Reduce  the  financial  information 
submission  requirements  for  a 
warehouse  seeking  approval  and  delete 
the  option  of  submitting  a  financial 
statement  compilation  report  prepared 
by  a  management  firm.  All  participating 
warehouses  will  now  be  required  to 
submit  an  accountant's  audit  or  review 
report.  This  will  allow  for  standard 
filings  and  greater  confidence  in  the 
independence  of  the  analysis. 

4.  Reduce  the  number  of  alternatives 
and  forms  of  financial  assurance 
allowed  to  document  the  warehouse 
operator's  compliance  with  minimum 
net  worth  requirements.  This  rule 
proposes  to  delete  the  option  of  a  legal 
liability  insurance  policy  as  an 
alternative  for  calculated  net  worth 
deficiencies  and  requires  net  worth 
deficiencies  be  met  with  bonds,  cash, 
negotiable  securities,  an  irrevocable 
letter  of  credit,  or  other  alternative 
instruments.  Legal  liability  policies  are 
rarely  used  and  including  that  option  in 
the  regulations  is  an  unnecessary 
complication  and  distraction. 

5.  Allow  submission  of  irrevocable 
letters  of  credit  from  financial 
institutions  subject  to  the  Farm  Credit 
Act  of  1971.  This  change  is  in  response 
to  requests  from  warehouse  operators 
that  receive  their  financing  through  the 
Farm  Credit  Administration  rather  than 
through  commercial  banks  insured  by 
the  Federal  Deposit  Insiu-ance 
Corporation.  This  will  allow  greater 
flexibility,  and  conform  regulations  with 
industry  practice,  without 
compromising  CCC's  interests. 

6.  Make  technical  and  clarifying 
changes  in  the  wording  and  structiue  of 
the  regulation  and  other  substantive 
changes  to  specify  fees  applicable  to 
examination  of  approved  warehouses. 

List  of  Sal^ects  in  7  CFR  Part  1423 

Agricultural  commodities,  Approval 
of  warehouses.  Dairy  products,  Feed 
grains.  Oilseeds,  Price  support 
programs.  Processed  commodities, 
Surplus  agricultural  commodities. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1423  is  revised  to 
read  as  follows: 


PART  1423— STANDARDS  FOR 
APPROVAL  OF  WAREHOUSES  FOR 
CCC  INTEREST  COMMODITY 
STORAGE 

Sec. 

1423.1  Applicability. 

1423.2  Administration. 

1423.3  Definitions. 

1423.4  General  requirements. 

1423.5  Application  requirements. 

1423.6  Financial  information 
documentation  requirements. 

1423.7  Net  worth  alternatives. 

1423.8  Approval  or  rejection. 

1423.9  Examination  of  warehouses. 

1423.10  Exceptions  for  United  States 
Warehouse  Act  licensed  warehouses. 

1423.11  Exemption  from  standards. 

1423.12  Application,  inspection,  and 
annual  agreement  fees. 

1423.13  Appeals,  suspensions,  and 
debarment. 

Authority:  15  U.S.C.  714b  and  714c. 
§1423.1    Applicability. 

(a)  This  part  sets  forth  the  terms  and 
conditions  for  approval  of  a  warehouse 
operator  by  the  Commodity  Credit 
Corporation  (CCC)  to  store  and  handle 
CCC  interest  commodities. 

(b)  A  warehouse  must  be  approved  by 
CCC  and  a  storage  agreement  must  be  in 
effect  between  CCC  and  the  warehouse 
operator  before  CCC  will  consider 
storing  or  store  CCC  interest 
commodities  in  this  warehouse.  The 
approval  of  a  warehouse  by  CCC  or  the 
completion  of  a  storage  agreement  on 
behalf  of  CCC  does  not  constitute  a 
commitment  that  CCC  will  use  the 
warehouse,  and  no  official  or  employee 
of  the  U.S.  Department  of  Agriculture  is 
authorized  to  make  such  a  commitment. 

(c)  By  entering  into  a  storage 
agreement  with  CCC,  the  warehouse 
operator  agrees  to  perform  and  comply 
with  the  terms  and  conditions 
prescribed  in  the  storage  agreement. 

(d)  Warehouse  operators  who  are 
under  agreement  with  CCC  shall  meet 
the  terms  and  conditions  of  these 
regulations. 

§1423.2    Administration. 

(a)  On  behalf  of  CCC,  the  Farm 
Service  Agency  (FSA)  will  administer 
this  part  under  the  supervision  of  the 
Deputy  Administrator,  Commodity 
Operations  (Deputy  Administrator), 
FSA. 

(b)  The  Deputy  Administrator  or  a 
designee  may  authorize  a  waiver  or 
modification  of  deadlines  and  other 
program  requirements  in  cases  where 
lateness  or  failure  to  meet  reqmrements 
does  not  adversely  affect  the  operation 
of  the  program,  and  may  set  such 
additional  requirements  as  will  facilitate 
the  operation  of  the  program. 


§1423.3    DaflnWons. 

Agreement  means  agreements 
covering  storage  and  handling  of  any 
such  commodity  the  Secretary  of 
Agriculture  may  determine  appropriate 
for  storage. 

CCC  interest  commodities  means 
commodities  either  pledged  as  collateral 
for  a  CCC  commodity  loan  or  owned  by 
CCC. 

KCCO  means  the  FSA,  Kansas  City 
Commodity  Office. 

Warehouse  means  a  building, 
8tructiu«,  or  other  protected  enclosure, 
in  good  state  of  repair,  and  adequately 
equipped  to  receive,  handle,  store, 
preserve,  and  deliver  the  applicable 
commodity. 

Warehouse  operator  means  an 
individual,  partnership,  corporation, 
association,  or  other  legal  entity  engaged 
in  the  business  of  storing  or  handling  for 
hire,  or  both,  the  applicable  commodity. 

§  1 423.4    Ganaral  raqulramanU. 

(a)  Unless  otherwise  provided  in  this 
part,  approved  warehouse  operators 
shall  have: 

(1)  A  ciurent  and  valid  license  for  the 
kind  of  storage  o(>eration  for  which  the 
warehouse  operator  seeks  approval  if 
such  a  license  is  required  by  State  or 
local  laws  or  regulations; 

(2)  A  minimum  and  required  net 
worth  in  such  amount  as  is  specified  by 
CCC  or  as  otherwise  meets  the 
requirements  of  §  1423.7; 

(3)  Sufficient  funds  to  meet  ordinary 
operating  expenses; 

(4)  Corrected  any  deficiencies  in  the 
performance  of  any  previous  storage 
agreement  with  CCC;  and 

(5)  Accurate  and  complete  inventory 
and  operating  records. 

(b)  Approved  warehouses  may  only 
use  pre-numbered  warehouse  receipts 
meeting  the  information  requirements  in 
the  applicable  commodity's  CCC  loan 
program  regulations  and  requirements 
and  may  only  use  pre-numbered  scale 
tickets,  if  applicable;  or  other 
documents  as  CCC  may  prescribe. 

(c)  In  addition,  the  warehouse  must 
have: 

(1)  Adequate  and  operable  fire 
fighting  equipment  as  required  by  the 
state  and  local  fire  authorities  for  the 
type  of  warehouse  and  stored 
commodity; 

(2)  A  work  force  and  eqmpment 
available  to  provide  adequate  storage 
and  handling  services  as  specified  in  the 
applicable  agreement  or  as  otherwise 
determined  by  CCC; 

(3)  Necessary  experience, 
organization,  technical  qualifications, 
and  skills  in  the  warehousing  business 
regarding  the  applicable  commodities  to 
provide  proper  storage  and  handling 
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services.  This  includes  officials  and 
supervisory  employees  of  the  warehouse 
operator  in  charge  of  warehouse 
operations; 

(4)  A  satisfactory  record  of  integrity, 
judgment,  and  performance  as 
determined  by  CCC:  provided  further 
that  owners,  officials,  and  supervisory 
employees  of  the  warehouse  operator  in 
charge  of  warehouse  operations  must 
also  have  such  a  satisfactory  record;  and 

(5)  No  record,  either  itself  or  among 
its  owners,  officials,  and  supervisory 
employees,  of  suspension  or  debarment 
under  applicable  Federal  suspension 
and  debarment  regulations. 

(d)  Unless  otherwise  provided  in  this 
part,  each  approved  warehouse  used  to 
store  or  handle  CCC  interest 
commodities,  shall: 

(1)  Be  under  the  control  of  the 
warehouse  operator  at  ail  times; 

(2)  If  leased,  furnish  a  copy  of  the 
written  lease  agreement  to  CCC  with  the 
application.  The  lease  agreement  must 
be  renewable  and  must  provide  that  the 
lease  holder  cannot  cancel  the 
agreement  without  giving  at  least  120 
days  notice  to  the  warehouse  operator. 
All  leases  eire  subject  to  CCC  approval; 

(3)  At  all  times  meet  the  conditions 
for  approval;  and 

-  (4)  Not  be  subject  to  greater  than 
normal  risk  of  fire,  flood,  orother 
hazards,  as  determined  by  CCC. 

§  1 423^    Application  requirements. 

(a)  Documents  required.  To  apply  for 
approval  under  this  part,  a  warehouse 
operator  shall  submit  to  CCC  the 
following: 

(1)  An  application  as  prescribed  by 
CCC  for  the  applicable  commodity 
storage  agreement; 

(2)  Evidence  of  compliance  with 
§1423.4; 

(3)  Current  financial  information 
sufficient  to  meet  the  requirements  of 
§1423.6; 

(4)  For  State  licensed  or  non-licensed 
warehouse  operators,  a  semiple  copy  of 
the  warehouse  operator's  warehouse 
receipts  or  electronic  warehouse  receipt 
record  descriptor  when  applicable;  and 

(5)  Such  other  documents  or 
information  as  CCC  may  require. 

[h]  Examination  required.  Before 
approval,  a  warehouse  must  be 
examined  by  a  person  designated  by 
CCC  to  determine  whether  it  meets  the 
standards  for  approval  for  the  storage  or 
handling  of  commodities  under  this 
part. 

f  1 423.6    Rnancial  information 
documentation  requirements. 

(a)  To  be  approved  to  store  CCC- 
interest  commodities,  warehouse 
operators  shall  submit  the  following  to 
CCC: 


(1)  All  audit  or  review  report  by  an 
indepetident  Certified  Public 
Accoui  tant  or  an  independent  public 
accoun  ant.  The  report  must  be 
prepari  d  in  accordance  with  standards 
establis  bed  by  the  American  Institute  of 
Certifie  d  Public  Accoimtants  according 
to  gene  ally  accepted  auditing 
princip  les  including  the  accountant's 
certifications,  assurances,  opinions, 
commetits,  and  notes  with  respect  to 
such  audit  or  review  report.  The  report 
must  aso  include  a: 

(i)  Ba  lance  sheet: 

(ii)  S  atement  of  income  (profit  and 
loss); 

(iii)  J  tatement  of  retained  earnings; 
and 

(iv)  S  tatement  of  cash  flows; 

(2)  Si  ich  other  information  as  CCC 
may  re<  uire. 

(b)  F  lancial  statements  submitted: 

(1)  M  ay  be  submitted  on  other  forms 
than  reauired  in  paragraph  (a)  of  this 
sectionjwhen  so  approved  by  CCC; 

(2)  Stall  show  the  financial  condition 
of  the  V  arehouse  operator  no  earlier 
than  ni  lety  (90)  days  before  the  date  of 
the  wai  3house  operator's  application,  or 
such  ot  ler  date  as  CCC  may  prescribe, 
and  mu  st  indicate  any  material  changes 
that  ha'  'e  occurred  in  the  interim;  and 

(3)  Stall  be  updated  and  resubmitted 
annually  and  at  such  other  times  as  CCC 
may  re<  uire;  and 

(c)  Si  bject  to  CCC  approval,  the 
-financii  il  reporting  requirements  set 

forth  in  paragraphs  (a)  and  (b)  of  this 
section  may  be  met  by  one  of  the 
followi  ig: 

(1)  A  jpraisals  of  the  value  of  fixed 
assets  i  i  excess  of  the  book  value  when 
prepare  i  by  independent  appraisers 
accepta  jle  to  and  approved  by  CCC. 

(2)  A  parent  company  of  a  wholly- 
owned  subsidiary  when  the  warehouse 
operate  r's  financial  position  is 
separati  Ay  identified  on  all  applicable 
consoli  lated  statements,  or 

(3)  A  guaranty  agreement  ft-om: 

(i)  A  )arent  company  submitted  on 
behalf  (  f  a  wholly-owned  subsidiary,  or 

(ii)  A 1  entity  with  substantial  interest 
in  the  v  arehouse  operator  when 
applica  jle  financial  statements  are 
prepared  at  the  audit  level. 

§  1 423.7    Net  worth  alternatives. 

Warepouse  operators  with  net  worth 
or  greater  than  the  minimum 
woi^h  required,  but  less  than  the 
worth  for  the  commodity 
in  the  particular  agreement, 
the  net  worth  deficiency  by 
furnish  ng  one  of  the  following; 
jond  which: 

Bxecuted  by  a  surety  approved 
J.S.  Department  of  the  Treasury 
as  the  surety  maintains  someone 


equal 

net 

total 

involve^ 

may 


ne; 


(a)  A 
(DIs 
by  the 
so  long 


sat  isfy 


authorized  to  accept  service  of  legal 
process  in  the  State  where  the 
warehouse  is  located. 

(2)  Is  executed  on  either  a  bond  form 
obtained  fi-om  CCC,  or  which  is 
furnished  under  State  law  or  operational 
rules  for  non-governmental  supervisory 
agencies,  if  approved  by  CCC,  so  long  as 
CCC  determines  that  such  alternative 
bond: 

(i)  Provides  adequate  protection  to 
CCC: 

(ii)  Has  been  executed  by  a  surety 
approved  by  the  U.S.  Department  of  the 
Treasury  or  has  an  acceptable  blanket 
rider  and  endors^flnent  executed  by  such 
a  surety  with  the  liability  of  the  surety 
under  such  rider  or  endorsement  being 
the  same  as  that  of  the  surety  under  the 
original  bond;  and 

(iii)  Is  effective  for  at  least  1  year  and 
cannot  be  canceled  without  a  one 
hundred  twenty  (120)  days  notice  to 
CCC.  Excess  coverage  on  a  bond  for  one 
warehouse  will  not  be  accepted  by  CCC 
against  insufficient  bond  coverage  on 
other  warehouses; 

(b)  Cash  and  negotiable  securities. 
Any  such  cash  or  negotiable  securities 
accepted  by  CCC  will  be  returned  to  the 
warehouse  operator  when  the  period  for 
which  coverage  was  required  has  ended 
and  CCC  determines  there  is  no  liability 
under  the  storage  agreement; 

(c)  An  irrevocable  letter  of  credit 
meeting  CCC  requirements  that  is 
effective  for  at  least  1  year  and  cannot 
be  canceled  without  a  one  hundred 
twenty  (120)  days  notice  to  CCC.  The 
issuing  bank  must  be  a  commercial  bank 
insured  by  the  Federal  Deposit 
Insurance  Corporation  or  a  financial 
institution  subject  to  the  Farm  Credit 
Act  of  1971,  Public  Law  92-181,  85  Stat. 
583;  or 

(d)  Other  alternative  instruments  and 
forms  of  financial  assurance  as  the 
Deputy  Administrator  determines 
appropriate  to  secure  the  warehouse 
operator's  compliance  vyith  this  section. 

§1423.8    Approval  or  rejection. 

(a)  CCC  will  notify  warehouse 
operators  approved  under  this  part  in 
writing.  Approval  does  not  relieve  the 
warehouse  operator  of  any  obligation 
under  any  agreement  to  CCC  or  any 
other  agency  of  the  United  States,  and 
does  not  obligate  CCC  to  use  the 
warehouse. 

(b)  CCC  will  notify  the  warehouse 
operator  of  rejeqtion  under  this  part  in 
writing.  The  notification  will  state  the 
cause(s)  for  rejection.  Except  for 
rejections  due  to  the  requirements  of 
§  1423.4(c)(5),  CCC  may  reconsider  a 
warehouse  for  approval  when  the 
warehouse  operator  establishes  that  the 
reasons  for  rejection  have  been 
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remedied  or  requests  reconsideration  of 
the  action  and  presents  to  the  Director, 
KCCO,  in  writing,  information  in 
support  of  such  request.  The  warehouse 
operator  may,  if  dissatisfied  with  the 
Director's  determination,  obtain  a    ; 
review  of  the  determination  and  an 
informal  hearing  by  submitting  a  request 
with  the  Deputy  Administrator.  Appeals 
shall  be  as  prescribed  in  7  CFR  part  780. 

§  1 423.9    Examination  of  warehousas. 

Before  approval,  and  while  a  storage 
agreement  is  in  effect,  a  warehouse  must 
be  examined  by  a  person  designated  by 
CCC  periodically  to  determine 
compliance  with  this  part.  CCC  or  any 
other  agency  of  USDA  shall,  at  any  time, 
have  the  right  to  inspect  the  warehouse 
storage  facilities  and  any  applicable 
records,  hispection  or  examination  by 
CCC  does  not  absolve  the  warehouse 
operator  of  any  failure  to  comply  with 
this  part  that  CCC  does  not  discover. 
Failure  to  allow  access  to  facilities  as 
required  under  this  paragraph  will 
result  in  rejection  or  revocation  of 
approval. 

§1423.10    Excaptions  for  United  States 
Warehouse  Act  licensed  warehouses. 

The  financial  requirements,  net  worth 
alternatives,  and  examination 
provisions  of  this  part  do  not  apply  to 
any  warehouse  operator  approved  or 
applying  for  approval  for  the  storage 
and  handling  of  commodities  luider 
CCC  programs  if  the  warehouse  is 
licensed  under  the  U.S.  Warehouse  Act 
(USWA)  for  such  commodities.  A 
special  examination  shall  be  made  of 
such  warehouse  whenever  CCC 
determines  such  action  is  necessary. 

§  1 423.1 1     Exemption  from  standards. 

The  Deputy  Administrator  may 
temporarily  exempt  the  standards  of  this 
part  for  approval  of  warehouses  to  store 
CCC-interest  commodities  where  such 
exemption  is  considered  necessary  to 
protect  the  interests  of  CCC  and  when 
necessary  to  carry  out  CCC  programs. 

§  1 423.1 2    Application,  inspection,  and 
annual  agreement  fees. 

Each  warehouse  operator  not  licensed 
under  USWA  shall  pay  to  CCC  an 
application  fee,  as  well  as  inspection 
fees,  and  annual  agreement  fees,  for 
each  warehouse  approved  by  CCC  or  for 
which  approval  is  sought.  The  terms 
and  conditions  of  such  fees  will  be  set 
forth  in  the  applicable  agreement. 

(a)  The  application  and  inspection 
fees  shall  be  the  inspection  fee 
applicable  to  the  commodity  announced 
by  PSA  for  USWA  warehouse  operators; 
and 


(b)  The  annual  agreement  fee  shall  be 
fifty  (50)  percent  of  the  applicable 
USWA  annual  license  fee. 

§  1 423.1 3    Appeals,  suspensions,  and 
delMrment 

(a)  After  initial  approval,  warehouse 
operators  may  request  that  CCC 
reconsider  adverse  actions  when  the 
warehouse  operator  establishes  that  the 
reasons  for  the  action  have  been 
remedied  or  requests  reconsideration  of 
the  action  and  presents  to  the  Director, 
KCCO,  in  writing,  information  in 
support  of  such  request.  The  warehouse 
operator  may,  if  dissatisfied  with  the 
Director's  determination,  obtain  a 
review  of  the  determination  and  an 
informal  hearing  by  submitting  a  request 
to  the  Deputy  Administrator.  Appeals 
shall  be  as  prescribed  in  7  CFR  part  780, 
and  under  such  regulations,  the 
warehouse  operator  shall  be  considered 
as  a  "participant." 

(b)  Suspension  and  debarment  actions 
taken  under  this  part  shall  be  conducted 
in  accordance  with  part  1407  of  this 
chapter.  After  expiration  of  the 
suspension  or  debarment  period,  a 
warehouse  operator  may,  at  any  time, 
apply  for  approval  under  this  part. 

Signed  at  Washington,  DC,  on  November 
14,  2003. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  03-28989  Filed  11-19-03:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN  315a-AH32 

Minor  Changes  to  Decommissioning 
Trust  Fund  Provisions 

AGENCY:  Nuclear  Regulatory 

Commission, 

ACTION:  Proposed  rule. 

summary:  The  NRC  is  amending  its 
regulations  related  to  decommissioning 
trust  fund  provisions  to  correct 
typographical  errors  and  make  minor 
changes  to  a  final  rule  promulgated  by 
the  NRC  in  December  of  2002.  This 
action  adds  clarifj'ing  language  to 
amendments  regarding  notification 
requirements,  investment  prohibitions, 
and  the  option  for  licensees  to  retain 
their  existing  license  conditions. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
22. 2003. 

ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 


Please  include  the  following  number 
(RIN  3150-AH32)  in  the  subject  line  of 
your  comments.  Comments  on 
rulemakings  submitted  in  writing  or  in 
electronic  form  will  be  made  available ' 
to  the  public  in  their  entirety  on  the 
NRC  rulemaking  Web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
•  comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruIefonim.llnl.gov. 
Address  questions  about  our  rulemaking 
Web  site  to  Carol  Gallagher  (301)  415- 
5905;  e-mail  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  comments  to:  Secretary,  U.S. 
Nuclear  Regulator}'  Commission  at  (301) 
415-1101. 

Publicly  available  documents  related 
to  this  rulemaking  may  be  viewed 
electronically  on  the  public  computers 
located  at  the  NRC's  Public  Document 
Room  (PDR).  Ol  F21,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville. 
Maryland.  The  PDR  reproduction 
contractor  will  copy  documents  for  a 
fee.  Selected  documents,  including 
comments,  may  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  Web  site  at  http:// 
nileforum.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1, 1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/reading-p7i/ 
adams.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Dociunent  Access  smd 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301^15-4737  or  by  e-mail  to 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regidatory  Commission,  Washington, 
DC  20555-0001;  telephone  (301)  415- 
1978;  e-mail  bjr@nrc.gov. 
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SUPPLEMBITARY  MFORMATKM:  For 
additional  information  see  the  direct 
final  rule  pubUshed  in  the  Rules  and 
Regulations  section  of  this  Federal 
Rcnbter. 

Because  NRC  considers  this  action 
honcontroversial  and  routine,  the  NRC 
is  pubUshing  this  proposed  rule 
concurrently  as  a  direct  final  rule.  The 
direct  final  rule  will  become  effective  on 
December  24,  2003.  However,  if  the 
NRC  receives  significant  adverse 
comments  on  the  direct  final  rule  by 
December  22,  2003,  then  the  NRC  will 
publish  a  dociunent  that  withdraws  the 
direct  final  rule.  If  the  direct  final  rule 
is  withdrawn,  the  NRC  will  address  the 
comments  received  in  response  to  the 
proposed  revisions  in  a  subsequent  final 
rule.  Absent  significant  modifications  to 
the  proposed  revisions  requiring 
republication,  the  NRC  will  not  initiate 
a  second  comment  period  for  this  action 
in  the  event  the  direct  final  rule  is 
withdrawn. 

A  significant  adverse  comment  is  a 
comment  where  the  commenter 
explains  why  the  rule  would  be 
inappropriate,  including  challenges  to 
the  rule's  underlying  premise  or 
approach,  or  would  be  ineffective  or 
imacceptable  without  a  change.  A 
comment  is  adverse  and  significant  if: 

(1)  The  comment  opposes  the  rule  and 
provides  a  reason  sufficient  to  require  a 
substantive  response  in  a  notice-and- 
comment  process.  For  example,  a 
substantive  response  is  required  when: 

(a)  The  comment  causes  the  NRC  staff 
to  reevaluate  (or  reconsider)  its  position 
or  conduct  additional  analysis; 

(b)  The  comment  raises  an  issue 
serious  enough  to  warrant  a  substantive 
response  to  clarify  or  complete  the 
record;  or 

(c)  The  comment  raises  a  relevant 
issue  that  was  not  previously  addressed 
or  considered  by  the  NRC  staff. 

(2)  The  comment  proposes  a  change 
or  an  addition  to  the  rule,  and  it  is 
apparent  that  the  rule  would  be 
ineffective  or  unacceptable  without 
incorporation  of  the  change  or  addition. 

(3)  The  comment  causes  the  staff  to 
make  a  change  (other  than  editorial)  to 
the  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  Penalties,  Fire  protection, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection,  Reactor  siting  criteria,  and 
Reporting  and  recordkeeping 
requkements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 


as  amei  ided;  and  5  U.S.C.  552  and  553, 
the  NRf:  is  proposing  to  adopt  the 

amendments  to  10  CFR  part 


folio 


50. 

PART  ao— DOMESTIC  UCENSiNG  OF 
PRODUCTION  AND  UTIUZATION 
FACILlflES 

1.  Th  5  authority  citation  for  Part  50 
continu  es  to  read  as  follows: 

Autlia  rity:  Sees.  102, 103, 104, 105, 161, 
182,  ISa   186,  189,  68  Stat.  936,  937,  938, 
948,  953  954,  955,  956,  as  amended,  sec. 
234,  83  !  itat.  444,  as  amended  (42  U.S.C. 
2132,  2U3,  2134,  2135,  2201,  2232,  2233, 
2236.  22  )9,  2282);  sees.  201,  as  amended, 
202,  206  88  Stat.  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846). 

Sectio  1  50.7  also  issued  under  Pub.  L.  95- 
601,  sec,  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  i  0.10  also  issued  under  sees.  101, 
185,  68  i  tat.  955  as  amended  (42  U.S.C.  2131, 
2235),  s(  c.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.( ;.  4332).  Sections  50.13,  50.54(dd), 
and  50.1  )3  also  issued  under  see.  108,  68 
Stat.  93S ,  as  amended  (42  U.S.C.  2138). 
Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  u  ider  sec.  185,  68  Stat.  955  (42  U.S.C. 
2235).  Si  ictions  50.33a,  50.55a  and  Appendix 
Q  also  is  iued  under  sec.  102,  Pub.  L.  91-190, 
83  Stat.  I  53  (42  U.S.C.  4332).  Sections  50.34 
and  50.5 1  also  issued  imder  sec.  204,  88  Stat. 
1245  (42  U.S.C.  5844).  Sections  50.58.  50.91, 
and  50.9  I  also  issued  tmder  Pub.  L.  97-415, 
96  Stat.  i073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122, 68  Stat.  939  (42 
U.S.C.  2  52).  Sections  50.80-50.81  also 
issued  u  ider  sec.  184, 68  Stat.  954,  as 
amende<  (42  U.S.C.  2234).  Appendix  F  also 
issued  u  ider  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

2.  In  I )  50.75,  the  sixth  sentence  of 
paragra  )hs  (e)(l)(i)  and  the  sixth 
sentenc  5  of  (e)(l)(ii),  paragraph 
(h)(l)(i)iA),  the  first  sentences  of 
paragra  )hs  (h){l)(i)(B),  (h)(l)(iv).  and 
(h)(2),  a  re  revised,  and  a  new  paragraph 
(fa)(5)  is  added  to  read  as  follows: 

§  50.75    Reporting  and  recordiweping  for 
decomn  issioning  planning. 

*  •        *        *        * 

(e)(1)*  *  * 

(i)  *    '  *  A  licensee  that  has  prepaid 
funds  b^sed  on  the  formulas  in 
§  50.75(c)  of  this  section  may  take  credit 
for  proj  jcted  earnings  on  the  prepaid 
decomr  lissioning  funds  using  up  to  a  2 
percent  annual  real  rate  of  return  up  to 
the  tim(  i  of  permanent  termination  of 
operations. 

(ii)  *   *   *  A  Ucensee  that  has 
collects  d  funds  based  on  the  formulas  in 
§  50.751c)  of  this  section  may  take  credit 
for  coll(  fcted  earnings  on  the 
decomi  lissioning  funds  using  up  to  a  2 
percent  annual  realjate  of  return  up  to 
the  timi  i  of  permanent  termination  of 
operatic  ms. 

*  * 

(h)(l 


(i)*  *  • 

(A)  Is  prohibited  fi-om  investing  the 
funds  in  seauities  or  other  obligations 
of  the  licensee  or  any  other  owner  or 
operator  of  any  nuclear  power  reactor  or 
their  affiliates,  subsidiaries,  successors 
or  assigns,  or  in  a  mutual  fund  in  which 
at  least  50  percent  of  the  fund  is 
invested  in  the  seciuities  of  a  licensee 
or  parent  company  whose  subsidiary  is 
an  owner  or  operator  of  a  foreign  or 
domestic  nuclear  power  plant.  However, 
the  funds  may  be  invested  in  seoirities 
tied  to  market  indices  or  other  non- 
nuclear  sector  collective,  commingled, 
or  mutual  funds,  provided  that  this 
subsection  shall  not  operate  in  such  a 
way  as  to  require  the  sale  or  transfer 
either  in  whole  or  in  part,  or  other 
disposition  of  any  such  prohibited 
investment  that  was  made  before  the 
publication  date  of  this  rule,  and 
provided  further  that  no  more  than  10 
percent  of  trust  assets  may  be  indirectly 
invested  in  securities  of  any  entity 
owning  or  operating  one  or  more 
nuclear  power  plants. 

(B)ls  obUgated  at  all  times  to  adhere 
to  a  standard  of  care  set  forth  in  the 
trust,  which  either  shall  be  the  standard 
of  care,  whether  in  investing  or 
otherwise,  required  by  State  or  Federal 
law  or  one  or  more  State  or  Federal 
regiilatory  agencies  with  jurisdiction 
over  the  trust  funds,  or,  in  the  absence 
of  any  such  standard  of  care,  whether  in 
investing  or  otherwise,  that  a  prudent 
investor  would  use  in  the  same 
circiunstances.  •  *  * 

*  *        *        *        * 

(iv)  Except  for  withdrawals  being 
made  imder  10  CFR  50.82(a)(8)  or  for 
payments  of  ordinary  administrative 
costs  (including  taxes)  and  other 
incidental  expenses  of  the  fund 
(including  legal,  accoimting,  actuarial, 
and  trustee  expenses)  in  connection 
with  the  operation  of  the  fund,  no 
disbursement  or  payment  may  be  made 
from  the  trust,  escrow  account. 
Government  fund,  or  other  accoimt  used 
to  segregate  and  manage  the  funds  until 
written  notice  of  the  intention  to  make 
a  disbiusement  or  payment  has  been 
given  to  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable,  at  least  30 
working  days  before  the  date  of  the 

intended  disbursement  or  payment. 

*  *  * 

(2)  Licensees  that  are  "electric 
utilities"  under  §  50.2  that  use 
prepayment  or  an  external  sinking  fund 
to  provide  financial  assurance  shall 
include  a  provision  in  the  terms  of  the 
trust,  escrow  accoimt.  Government 
fund,  or  other  account  used  to  segregate 
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and  manage  funds  that  except  for 
withdrawals  being  made  under  10  CFR 
50.82(a)(8)  or  for  payments  of  ordinary 
administrative  costs  (including  taxes) 
and  other  incidental  expenses  of  the 
fund  (including  legal,  accoimting, 
actuarial,  and  trustee  expenses)  in 
connection  with  the  operation  of  the 
fund,  no  disbursement  or  payment  may 
be  made  from  the  trust,  escrow  account. 
Government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds  until 
written  notice  of  the  intention  to  make 
a  disbursement  or  payment  has  been 
given  the  Director,  Office  of  Nuclear 
Reactor  Regulation  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable  at  least  30 
working  days  before  the  date  of  the 
intended  disbursement  or  payment. 


(5)  The  provisions  of  paragraphs  (h)(1) 
through  (h)(3)  of  this  section  do  not 
apply  to  any  licensee  that  as  of 
December  24,  2003,  has  existing  license 
conditions  relating  to  decommissioning 
trust  agreements,  so  long  as  the  licensee 
does  not  elect  to  amend  those  license 
conditions.  If  a  licensee  with  existing 
license  conditions  relating  to 
decommissioning  trust  agreements 
elects  to  amend  diose  conditions,  the 
license  amendment  shall  be  in 
accordance  with  the  provisions  of 
paragraph  (h)  of  this  section. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October,  2003. 

For  the  Nuclear  Regulatory  Commission. 

William  D.  Travers, 

Executive  Director  for  Operations. 

[FR  Doc.  03-29021  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614, 620,  and  630 
RIN  3052-AC07 

Loan  Policies  and  Operations; 
Disclosure  to  Shareholders; 
Disclosure  to  Investors  In  Systemwide 
and  Consolidated  Bank  Debt 
Obligations  of  the  Farm  Credit  System 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  Farm  Credit 
Administration  (FCA,  agency,  or  we)  is 
reopening  the  comment  period  on  the 
proposed  rule  to  amend  the  agency's 
regulations  governing  the  Farm  Credit 
System's  (System)  mission  to  provide 
sound  and  constructive  credit  and 
services  to  young,  beginning,  and  small 


farmers  and  ranchers,  and  producers  or 
harvesters  of  aquatic  products  (YBS 
farmers  and  ranchers  or  YBS).  This 
additional  comment  period  will  give 
interested  parties  more  time  to  consider 
the  issues  raised  in  the  proposed  rule 
and  respond. 

DATES:  Please  send  your  comments  to 
the  FCA  by  January  20,  2004. 

ADDRESSES:  We  encoiu-age  you  to  send 
comments  by  electronic  mail  to  "reg- 
comm@fca.gov"  or  through  the  Pending 
Regulations  section  of  FCA's  Web  site, 
"http://www.fca.gov."  You  may  also 
send  comments  to  S.  Robert  Coleman, 
Director,  Regulation  and  Policy 
Division,  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090  or  by  facsimile  to  (703)  734-5784. 
You  may  review  copies  of  all  comments 
we  receive  at  our  office  in  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Donnelly,  Senior  Policy 
Analyst,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
McLean,  VA  22102-5090,  (703)  883- 
4498.  TTY  (703)  883-4434 
or 

Wendy  R.  Laguarda,  Senior  Counsel, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TTY 
(703) 883-4020. 

SUPPLEMENTARY  INFORMATION:  On 

September  15,  2003,  we  published  a 
proposed  rule  in  the  Federal  Register 
seeking  public  comment  on 
amendments  to  regulations  governing 
the  System's  mission  to  provide  sound 
and  constructive  credit  and  services  to 
young,  beginning,  and  small  farmers 
£md  ranchers,  and  producers  or 
harvesters  of  aquatic  products.  The 
comment  period  expired  on  November 

14,  2003.  See  68  FR  53915,  September 

15,  2003.  We  have  received  a  request 
that  the  FCA  provide  an  additional  60 
days  to  comment.  In  response  to  this 
request,  we  are  reopening  the  comment 
period  until  January  20,  2004,  so  all 
interested  parties  have  more  time  to 
respond.  The  FCA  supports  public 
involvement  and  participation  in  its 
regulatory  and  policy  process  and 
invites  all  interested  parties  to  review 
and  provide  comments  on  the  proposed 
rule. 

Dated:  November  14,  2003. 

James  M.  Morris, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

[PR  Doc.  03-28969  Filed  11-19-03;  8:45  am) 

BILUNG  CODE  6705-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[DoclwtNo.  FAA-2003-16410;  AlrspM* 
Docket  No.  03-ACE-79] 

Proposed  Establishment  of  Class  E2 
Airspace;  and  Modification  of  Class  E5 
Airspace;  Hutchinson,  KS 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  create 
a  Class  E  surface  area  at  Hutchinson,  KS 
for  those  times  when  the  air  traffic 
control  tower  (ATCT)  is  closed.  It  also 
proposes  to  modify  the  Class  E5 
airspace  at  Hutchinson,  KS. 
DATES:  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  December  18,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAj\-2003-16210/ 
Airspace  Docket  No.  03-ACE-79,  at  the 
begiiuiing  of  yoiu-  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  enei^-related 
aspects  of  the  proposal. 
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Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-1 64 10/ Airspace 
Docket  No.  03-ACE-79."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRM's 

An  electronic  copy  of  this*  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  nvunbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  notice  proposes  to  amend  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  establish  Class  E 
airspace  designated  as  a  surface  area  for 
an  airport  at  Hutchinson,  KS.  Controlled 
airspace  extending  upward  from  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  This  airspace  would  be  in 
effect  during  those  times  when  the 
ATCT  is  closed.  Weather  observations 
would  be  provided  by  an  Automated 
Surface  Observing  System  (ASOS)  and 
communications  would  be  direct  with 
Wichita  ATCT. 

This  notice  also  proposes  to  revise  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at 
Hutchinson,  KS.  An  examination  of  this 
Class  E  airspace  area  for  Hutchinson,  KS 
revealed  a  discrepancy  in  the  identified 
type  of  one  navigational  aid  and  a 
discrepancy  in  the  location  of  another 
navigational  aid  serving  Hutchinson 
Mimicipal  Airport  and  used  in  the  Class 
E  airspace  legsd  description.  The 
Hutchinson  Very  High  Frequency  Omni- 


Directional  Range  (VOR)/Distance 
Measuring  Equipment  (DME)  is 
misidei^ified  as  a  VHF  Omni- 
Directic^aal  range/Tactical  Air 
Navigation  (VORTAC).  The  location  of 
the  SAInT  Outer  Compass  Locator 
(LOM)  h  erroneous.  This  proposal 
would  qorrect  these  discrepancies.  The 
areas  would  be  depicted  on  appropriate 
aeronaiitical  charts. 

Class  p  airspace  areas  designated  as 
surface  areas  are  published  in  Paragraph 
6002  of  FAA  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71 . 1 .  CI  iss  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  )f  the  earth  are  published  in 
Paragra]  ih  6005  of  the  same  Order.  The 
Class  E  lirspace  designations  listed  in 
this  doc  ument  would  be  published 
subsequ  ently  in  the  Order. 

The  F  AA  has  determined  that  this 
propose  d  regulation  only  involves  an 
established  body  of  technical 
regulatitons  for  which  frequent  and 
routine  miendments  are  necessary  to 
keep  th«  m  operationally  current.  It, 
therefor  3,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  ui  der  DOT  Regulatory  Policies 
and  Pro  :edures  (44  FR  11034;  February 
26. 197! );  and  (3)  does  not  warrant 
prepara  ion  of  a  Regulatory  Evaluation 
as  the  a)  iticipated  impact  is  so  minimal. 
Since  tb  is  is  a  routine  matter  that  will 
only  affi  set  air  traffic  procedures  and  air 
navigati  3n,  it  is  certified  that  this  rule, 
when  pi  omulgated,  will  not  have  a 
signifies  nt  economic  impact  on  a 
substantial  number  of  small  entities 
under  tl  e  criteria  of  the  Regulatory 
Flexibil  ty  Act. 

List  of  £  ubiects  in  14  CFR  Part  71 

Airsp  ice,  Incorporation  by  reference, 
Navigat  on  (Air). 

The  Pro  losed  Amendment 


In 
Federal 
proposq^ 
follows 


consideration  of  the  foregoing,  the 
Aviation  Administration 
to  amend  14  CFR  part  71  as 


PART  7  —DESIGNATION  OF  CLASS  A, 
CLASS  3,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  Th(  authority  citation  for  part  71 
continu  5s  to  read  as  follows: 

Authoi  ity:  49  U.S.C.  106(g);  40103, 40113. 
40120;  E  O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Coi  ip.,  p.  389. 


§71.1  ■  (AnMndMil    ,.  ........    ., 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  Airspace 
Designation  and  Reporting  Points,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas.  , 


ACEKSE2    Hutchinsoii.  KS 

Hutchinson  Municipal  Airport,  KS 
(Lat.  aa-OS'Se"  N.,  long.  97''51'38''  W.) 
Within  a  4.3-mile  radius  of  Hutchinson 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  dimng  the  speciBc  dates  and 
times  established  in  advance  by  a  Notice  to 
Ainnen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSE5    Hatdiinson,  KS 

Hutchinson  Municipal  Airport,  KS 
(Lat.  SB'Oa'SB"  N.,97''51'38''  W.) 
Hutchinson  VOR/DME 

(Lat.  37°59'49'  N.,  long.  97''56'03''  W.) 
SALTT  LOM 

(Lat.  38°07'25"'N.,  long.  97°55'37"  W.) 
Hutchinson  ILS  Localizer 

(Lat.  38°03'31'N:,  long.  97''51'12''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  the  Hutchinson  Municipal  Airport, 
and  within  4  miles  each  side  of  the 
Hutchinson  ILS  localizer  northwest  course 
extending  to  16  miles  northwest  of  the 
SALTT  LOM,  and  within  4  miles  each  side 
of  the  ILS  localizer  back  coiu^e  extending 
from  the  6.8-nule  radius  to  7.4  miles 
southeast  of  the  airport,  and  within  4  miles 
each  side  of  the  Hutchinson  VOR/DME  042° 
radial  extending  from  the  6.8-mile  radius  to 
7.4  miles  northeast  of  the  airport,  and  within 
4  miles  each  side  of  the  Hutchinson  VOR/ 
DME  222°  radial  extending  from  the  6.8-mile 
radius  to  11.2  miles  southwest  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO.  on  November 
3.  2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  03-29029  Filed  11-19-03;  8:45  am] 

BILLING  CODE  4910-13-M 


Federal  Register /Vol.  68,  No.  224  /  Thursday.  November  20.  2003 /Proposed  Rules  65419 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[RE6-1 10896-98] 
RIN  154&^AW35 

Charitable  Remainder  Trusta; 
Application  of  Ordering  Rule 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  on  the  ordering 
rules  of  section  664(b)  of  the  Internal 
Revenue  Code  for  characterizing 
distributions  from  charitable  remainder 
trusts.  The  proposed  regulations  reflect 
changes  made  to  income  tax  rates, 
including  the  rates  applicable  to  capital 
gains  and  certain  dividends,  by  the 
Taxpayer  ReUef  Act  of  1997,  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998,  and  the  Jobs  and 
Growth  Tax  Relief  Reconciliation  Act  of 

2003.  The  proposed  regulations  affect 
charitable  remainder  trusts  and  their 
beneficiaries.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  Tuesday,  February  17, 

2004.  Outlines  of  topics  to  be  discussed 
at  the  public  hearing  scheduled  for 
Tuesday,  March  9,  2004,  must  be 
received  by  Tuesday,  February  17,  2004. 
ADDRESSES:  Send  submissions  to: 
CC:PA:LPD:PR  (REG-110896-98),  room 
5203,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hoiu^  of  8  a.m.  and  4  p.m. 
to:  CC:PA:LPD:PR  (REG-110896-98), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Ahematively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at  vvwiv.jrs.gov/regs.  The 
public  hearing  will  be  held  in  the 
auditorium.  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Theresa  M.  Melchiorre,  (202)  622-7830; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Robin  Jones,  (202)  622-7180 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 


Background 

Section  664  contains  the  rules  for 
charitable  remainder  annuity  trusts  and 
charitable  remainder  imitrusts.  In 
general,  a  charitable  remainder  trust 
provides  for  a  specified  periodic 
distribution  (CRT  distribution)  to  one  or 
more  beneficiaries  (at  least  one  of  which 
is  a  noncharitable  beneficiary)  for  life  or 
for  a  term  of  years,  with  an  irrevocable 
remainder  interest  held  for  the  benefit  of 
charity. 

Section  664(b)  provides  ordering  rules 
for  determining  the  character  of  CRT 
distributions  in  the  hands  of  the 
recipient  of  those  distributions.  A  CRT 
distribution  is  treated:  First,  as  ordinary 
income  to  the  extent  of  the  trust's  gross 
income  other  than  gains  from  the  sale  of 
capital  assets  ("ordinary  income")  for 
the  trust's  taxable  year  and  its 
imdistributed  ordinary  income  for  prior 
years;  second,  as  capital  gain  to  the 
extent  of  the  trust's  capital  gain  for  the 
trust's  taxable  year  and  its  undistributed 
capital  gain  for  prior  years;  third,  as 
other  income  (that  is,  tax-exempt 
income)  to  the  extent  of  the  trust's  other 
income  for  the  trust's  taxable  year  and 
its  undistributed  other  income  for  prior 
years;  and,  finally,  as  a  distribution  of 
trust  corpus.  The  general  principle  of 
section  664(b)  is  that  income  subject  to 
the  highest  Federal  income  tax  rate  is 
deemed  distributed  prior  to  income 
subject  to  a  lower  (or  no)  Federal 
income  tax  rate.  The  existing  regulations 
under  "1.664-l(d)(l)(i)(b)(l)  follow  this 
general  principle  by  providing  that 
short-term  capital  gain  is  deemed 
distributed  prior  to  any  long-term 
capital  gain. 

Beginning  with  the  Taxpayer  Relief 
Act  of  1997  (TRA),  Public  Law  105-34 
(111  Stat.  788),  different  types  of  long- 
,  term  capital  gains  are  subject  to 
different  Federal  income  tax  rates.  The 
different  classes  of  long-term  capital 
gains  and  losses  properly  taken  into 
account  by  a  charitable  remainder  trust 
after  May  6, 1997,  may,  for  example, 
consist  of  28-percent  rate  gain  as 
defined  in  section  1(h)(4),  imrecaptiu^ 
section  1250  gain  as  defined  in  section 
1(h)(6).  and  all  other  long-term  capital 
gains  and  losses.  For  taxable  years 
beginning  after  December  31,  2002,  the 
Jobs  and  Growth  Tax  Rehef 
Reconciliation  Act  of  2003  (JGTRRA), 
Public  Law  108-27  (117  Stat.  752), 
provides  that  qualified  dividend  income 
as  defined  in  section  l(h)(ll)  is  taxed  at 
the  rates  applicable  to  all  other  long- 
term  capital  gains.  Because  dividends 
represent  one  type  of  ordinary  income, 
different  types  of  ordinary  income  are 
subject  to  different  Federal  income  tax 
rates  as  a  result  of  JGTRRA. 


Notice  98-20  (1998-1  C.B.  776),  as 
modified  by  Notice  99-17  (1999-1  C.B. 
871),  provides  guidance  on  the 
treatment  of  capital  gains  under  section 
664(b)(2)  following  the  changes  made  by 
the  TRA  and  the  technical  corrections 
made  by  the  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998, 
Public  Law  105-206  (112  Stat.  685).  The 
proposed  regulations  incorporate  this 
guidance  as  well  as  provide  additional 
gmdance  regarding  the  treatment  of 
qualified  dividend  income  under 
section  664(b)(1). 

Explanation  of  Provisions 

The  proposed  regulations  will  amend 
§  1.664-1  (d)(1)  to  revise  the  rules  for 
characterizing  a  CRT  distribution  to  take 
into  account  differences  in  the  Federal 
income  tax  rates  applicable  to  items  of 
income  that  are  assigned  to  the  same 
category  under  section  664(b).  The 
trust's  income  is  assigned,  in  the  year  it 
is  required  to  be  taken  into  account  by 
the  trust,  to  one  of  three  categories:  the 
ordinary  income  category,  the  capital 
gains  category,  or  the  other  income 
category.  Further,  "within  the  ordinary 
income  and  capital  gains  categories, 
items  are  also  assigned  to  different 
classes  based  on  the  Federal  income  tax 
rate  applicable  to  each  type  of  income 
in  the  category.  In  accordance  with 
section  664(b),  a  CRT  distribution  is 
treated  as  being  made  from  the 
categories  in  the  following  order: 
ordinary  income,  capital  gain,  other 
income,  and  trust  corpus.  Within  the 
ordinary  income  and  capital  gains 
categories,  income  is  treated  as 
distributed  irom  the  classes  of  income 
in  that  categoty  beginning  with  the  class 
subject  to  the  highest  Federal  income 
tax  rate  and  endhig  with  the  class 
subject  to  the  lowest  Federal  income  tax 
rate.  The  proposed  regulations  also 
provide  rules  for  netting  different 
classes  of  capital  gains  and  losses  based 
on  the  guidance  in  Notice  97-59  (1997- 
2  C.B.  309). 

Proposed  Effective  Date 

The  provisions  in  these  regulations 
that  were  set  forth  in  Notice  98-20 
(1998-1  C.B.  776)  and  Notice  99-17 
(1999-1  C.B.  871)  are  proposed  to  apply 
for  taxable  years  ending  on  or  after 
December  31,  1998,  and  taxpayers  may 
rely  on  the  provisions  for  taxable  years 
beginning  on  or  after  January  1, 1998. 
The  other  provisions  of  these 
regulations  are  proposed  to  apply  for 
taxable  years  ending  after  (DATE  OF 
PUBLICATION  OF  THIS  DOCUMENT 
IN  THE  Federal  Register). 
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Spedal  Analyses 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediu^ 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  PuUic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  specifically 
request  comments  on  the  clarity  of  the 
proposed  tegulations  and  how  they  may 
be  made  easier  to  understand.  In 
addition,  comments  are  requested  on 
the  administrative  difficulty  and 
potenticd'tax  benefit  or  detriment  of 
maintaining  separate  classes  within  a 
category  when  two  classes  are  only 
temporarily  subject  to  the  same  rate  (for 
example,  if  the  current  rate  applicable  to 
one  class  sunsets  in  a  future  year).  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday,  March  9,  2004  in  the 
auditorium.  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  use 
the  main  building  entrance  on 
Constitution  Avenue.  In  addition,  all 
visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
more  information  about  having  yoiu 
name  placed  on  the  list  to  attend  the 
hearing,  see  the  FOR  FURTHER 
INFORMA-nON  COKTACT-section  of  this 
preamble. 

The  rules  of  26  CFR  601'.601  (a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  (signed  original 
and  eight  (8)  copies)  or  electronic 


comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devotecj  to  each  topic  by  Tuesday, 
Februaijy  17,  2004.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  maldng  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  ft«e  of 
charge  at  the  hearing. 

Drafting  Information 

The  [ijrincipal  author  of  these 
regulations  is  Theresa  M.  Melchiorre, 
Office  otf  Chief  Counsel,  IRS.  Other 
personi  el  from  the  IRS  and  Treasury 
Departn  lent  participated  in  their 
develop  ment. 

List  of  S  ubjects  in  26  CFR  Part  1 

Incon  le  taxes.  Reporting  and 
recordk  seping  requirements. 

Propos«  d  Amendments  to  the 
Reguiat  ons 

Accoi  dingly,  26  CFR  part  1  is 
propose  d  to  be  amended  as  follows: 

PART  t  -INCOME  TAXES 

Para§  raph  1.  The  authority  for  part  1 
continu  3s  to  read  in  part  as  follows: 

Autha  ity:  26  U.S.C.  7805  *   *   *. 

Par.  2 .  Section  1.664-1  is  amended  as 
follows; 

1.  Par  igraph  (d)(1)  is  revised. 

2.  Par  Igraph  (d)(2)  is  amended  by: 

a.  Rei  loving  the  language  "or  to 
corpus  I  determined  imder  subparagraph 
(l)(i)  of  this  paragraph)"  in  the  first 
senteno ;  and  adding  "(determined 
under  p  iragraph  (d)(l)(i)(a)  of  this 
section)  or  to  corpus"  in  its  place. 

b.  Rei  loving  the  language 
"subpaiagraph  (l)(i)(c)  of  this 
paragra]  )h"  from  the  fifth  sentence  and 
adding  "paragraph  (d)(l)(i)(a)(5)  of  this 
section'  in  its  place. 

c.  Rei  loving  the  language  "or  corpus 
in  the  ci  itegories  described  in 
subparap-aph  (1)  of  this  paragraph" 
from  th(  last  sentence  and  adding 
"descrilied  in  paragraph  (d)(l)(i)(a)  of 
this  section  or  to  corpus"  in  its  place. 

3.  Par  Igraph  (e)(1)  is  amended  by 
removii  g  the  language  "paragraph 
(d)(1)"  i  rom  the  first  sentence  and 
adding  "paragraph  (d)(l)(i)(a)"  in  its 
place. 

The  ri  vision  reads  as  follows: 


§1.664-^ 


Charitable  remainder  trusts. 


(d)  Ti^atment 
to 

distribu 
to  cate^. 
income 


of  annual  distributions 
recipknts—[l)  Character  of 

ions — (il/lss2giji7ie/i(  of  income 
Ties  and  classes,  (a)  A  trust's 
including  income  includible  in 


gross  inccnne  and  other  income,  is 
assigned  to  one  of  three  categories  in  the 
year  in  which  h  is  required  to  be  taken 
into  account  by  the  trust.  These 
categories  are — 

[1]  Gross  income,  other  thian  gains  and 
amounts  treated  as  gains  from  the  sale 
or  other  disposition  of  capital  assets 
(referred  to  as  the  ordinary  income 
category); 

(2)  Gains  and  amounts  treated  as  gains 
from  the  sale  or  other  disposition  of 
capital  assets  (referred  to  as  the  capital 
gains  category);  and 

(J)  Other  income  (including  income 
excluded  under  part  III,  subchapter  B, 
chapter  1,  subtitle  A  of  the  Internal 
Revenue  Code). 

(fa)  Items  within  the  ordinary  income 
and  capital  gains  categories  are  assigned 
to  different  classes  based  on  the  Federal 
income  tax  rate  applicable  to  each  type 
of  income  in  that  category  in  the  year 
the  items  are  required  to  be  taken  into 
account  by  the  trust.  For  example,  the 
ordinary  income  category  may  include  a 
class  of  qualified  dividend  income  as 
defined  in  section  l(h)(ll)  and  a  class 
of  all  other  ordinary  income.  In 
addition,  the  capital  gains  category  may 
include  separate  classes  for  short-term 
capital  gains  and  losses,  for  28-percent 
rate  gain  as  defined  in  section  1(h)(4), 
for  unrecaptured  section  1250  gain  as 
defined  in  section  1(h)(6),  and  for  all 
other  long-term  capital  gains  and  losses. 
After  items  are  assigned  to  a  class,  the 
tax  rates  may  change  so  that  items  in 
two  or  more  classes  would  be  taxed  at 
the  same  rate  if  distributed  during  a 
particular  year.  If  the  changes  to  the  tax 
rates  are  permanent,  the  undistributed 
items  in  those  classes  are  combined  into 
one  class.  If,  however,  the  changes  to 
the  tax  rates  are  only  temporary  (for 
example,  the  new  rate  for  one  class  will 
sunset  in  a  future  year),  the  classes  are 
kept  separate. 

(ii)  Order  of  distributions,  (a)  The 
categories  and  classes  of  income 
(determined  under  paragraph  (d)(l)(i)  of 
this  section)  are  used  to  determine  the 
character  of  an  annuity  or  unitrust 
distribution  from  the  trust  in  the  hands 
of  the  recipient  irrespective  of  whether 
the  trust  is  exempt  from  taxation  under 
section  664(c)  for  the  year  of  the 
distribution.  The  determination  of  the 
character  of  amoimts  distributed  shall 
be  made  as  of  the  end  of  the  taxable  year 
of  the  trust.  The  recipient  is  taxed  on 
the  distribution  based  on  the  tax  rates 
applicable  in  the  year  of  the  distribution 
to  the  classes  of  income  that  are  deemed 
distributed  from  the  trust.  The  character 
of  the  distribution  in  the  hands  of  the 
annuity  or  unitrust  recipient  is 
determined  by  treating  the  distribution 
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as  being  made  from  each  category  in  the 
following  order: 

(1)  First,  from  ordinary  income  to  the 
extent  of  the  sum  of  the  trust's  ordinary 
income  for  the  taxable  year  and  its 
undistributed  ordinary  income  for  prior 
years. 

(2)  Second,  from  capital  gain  to  the 
extent  of  the  trust's  capital  gains 
determined  under  paragraph  (d)(l)(iv)  of 
this  section. 

(5)  Third,  from  other  income  to  the 
extent  of  the  sum  of  the  trust's  other 
income  for  the  taxable  year  and  its 
undistributed  other  income  for  prior 
years. 

(4)  Finally,  from  trust  corpus  (with 
corpus  defined  for  this  purpose  as  the 
net  fair  market  value  of  the  trust  assets 
less  the  total  undistributed  income  (but 
not  loss)  in  paragraphs  (d)(l)(i)(a)(l) 
through  (3)  of  this  section)). 

(b)  If  the  trust  has  different  classes  of 
income  in  the  ordinary  income  category, 
the  distribution  from  that  category  is 
treated  as  being  made  from  each  class, 
in  turn,  until  exhaustion  of  the  class, 
beginning  with  the  class  subject  to  the 
highest  Federal  income  tax  rate  and 
ending  with  the  class  subject  to  the 
lowest  Federal  income  tax  rate.  If  the 
trust  has  different  classes  of  net  gain  in 
the  capital  gains  category,  the 
distribution  from  that  category  is  treated 
as  being  made  first  from  the  short-term 
capital  gain  class  and  then  from  each 
class  of  long-term  capital  gain,  in  turn, 
until  exhaustion  of  the  class,  beginning 
with  the  class  subject  to  the  highest 
Federal  income  tax  rate  and  ending  with 
the  class  subject  to  the  lowest  rate.  If 
two  or  more  classes  within  the  same 
category  are  subject  to  the  same  current 
tax  rate,  but  at  least  one  of  those  classes 
will  be  subject  to  a  different  tax  rate  in 
a  future  year  (for  example,  if  the  current 
rate  sunsets),  the  order  of  that  class  in 
relation  to  other  classes  in  the  category 
with  the  same  current  tax  rate  is 
determined  based  on  the  futiue  rate  or 
rates  applicable  to  those  classes.  Within 
each  category,  if  there  is  more  than  one 
type  of  income  in  a  class,  amounts 
treated  as  distributed  from  that  class  are 
to  be  treated  as  consisting  of  the  same 
proportion  of  each  type  of  income  as  the 
total  of  the  current  and  luidistributed 
income  of  that  type  bears  to  the  total  of 
the  current  and  undistributed  income  of 
all  types  of  income  included  in  that 
class.  For  example,  if  rental  income  and 
interest  income  are  subject  to  the  same 
cmrent  and  futxire  Federal  income  tax 
rate  and  therefore  are  in  the  same  class, 
a  distribution  from  that  class  will  be 
treated  as  consisting  of  a  proportional 
amount  of  rental  income  and  interest 
income. 


(iii)  Treatment  of  losses — (a)  Ordinary 
income  category.  An  ordinary  loss  for 
the  current  year  is  first  used  to  reduce 
undistributed  ordinary  income  for  prior 
years  that  is  assigned  to  the  same  class 
as  the  loss.  Any  excess  loss  is  then  used 
to  reduce  the  current  and  imdistributed 
ordinary  income  from  other  classes,  in 
tiun,  beginning  with  the  class  subject  to 
the  highest  Federal  income  tax  rate  and 
ending  with  the  class  subject  to  the 
lowest  Federal  income  tax  rate.  If  any  of 
the  loss  exists  after  all  the  current  and 
undistributed  ordinary  income  from  all 
classes  has  been  offset,  the  excess  is 
carried  forward  indefinitely  to  reduce 
ordinary  income  for  future  years.  For 
purposes  of  this  section,  the  amount  of 
current  income  and  prior  years' 
undistributed  income  shall  be  computed 
without  regard  to  the  deduction  for  net 
operating  losses  provided  by  sections 
172  or  642(d). 

(b)  Other  income  category.  A  loss  in 
the  other  income  category  for  the 
current  year  is  used  to  reduce 
undistributed  income  in  this  category 
for  prior  years  and  any  excess  is  carried 
forward  indefinitely  to  reduce  other 
income  for  futiu-e  years. 

(iv)  Netting  of  capital  gains  and 
losses.  Capital  gains  of  the  trust  are 
determined  on  a  ciunulative  net  basis 
vmder  the  rules  of  this  paragraph  (d)(1) 
without  regard  to  the  provisions  of 
section  1212.  For  each  taxable  year, 
ciuxent  and  imdistributed  gains  and 
losses  within  each  class  are  netted  to 
determine  the  net  gain  or  loss  for  that 
class,  and  the  classes  of  capital  gains 
and  losses  are  then  netted  against  each 
other  in  the  following  order.  A  net  loss 
from  the  class  of  short-term  capital  gain 
and  loss  offsets  the  net  gain  from  each 
class  of  long-term  capital  gain  and  loss, 
in  turn,  until  exhaustion  of  the  class, 
beginning  with  the  class  subject  to  the 
highest  Federal  income  tax  rate  and 
ending  v«th  the  class  subject  to  the 
lowest  Federal  income  tax  rate.  A  net 
loss  from  a  class  of  long-term  capital 
gain  and  loss  (beginning  with  the  class 
subject  to  the  highest  Federal  income 
tax  rate  and  ending  with  the  class 
subject  to  the  lowest  rate)  is  used  to 
offset  net  gain  bom  each  other  class  of 
long-term  capital  gain  and  loss,  in  turn, 
until  exhaustion  of  the  class,  beginning 
with  the  class  subject  to  the  highest 
Federal  income  tax  rate  and  ending  with 
the  class  subject  to  the  lowest  rate.  A  net 
loss  from  all  the  classes  of  long-term 
capital  gain  and  loss  (begiiming  with  the 
class  subject  to  the  highest  Federal 
income  tax  rate  and  ending  with  the 
class  subject  to  the  lowest  rate)  offsets 
any  net  gain  from  the  class  of  short-term 
capital  gain  and  loss. 


(v)  Carryforward  of  net  capita]  gain 
or  loss.  If.  at  the  end  of  a  taxable  year, 
a  trust  has,  after  the  application  of 
paragraph  (d)(l)(iv),  any  net  loss  or  any 
net  gain  that  is  not  treated  as  distributed 
under  paragraph  (d)(l)(ii)(a)(2)  of  this 
section,  the  net  gain  or  loss  is  carried 
over  to  succeeding  taxable  years  and 
retains  its  character  in  succeeding 
taxable  years  as  gain  or  loss  from  its 
particidar  class. 

(vi)  Special  transitional  rules.  To  be 
eligible  to  be  included  in  the  class  of 
ijualified  dividend  income,  dividends 
must  meet  the  definition  of  section 
l(h)(ll)  and  must  be  received  by  the 
trust  after  December  31,  2002.  Long- 
term  capital  gain  or  loss  properly  taken 
into  account  by  the  trust  before  January 
1 , 1 997,  is  included  in  the  class  of  all 
other  long-term  capital  gains  and  losses. 
Long-term  capital  gain  or  loss  properly 
taken  into  account  by  the  trust  on  or 
after  January  1 ,  1997,  and  before  May  7. 
1997,  if  not  treated  as  distributed  in 
1997,  is  included  in  the  class  of  all  other 
long-term  capital  gains  and  losses.  Long- 
term  capital  gain  or  loss  (other  than  28- 
percent  rate  gain  as  defined  in  section 
1(h)(4),  imrecaptured  section  1250  gain 
as  defined  in  section  1(h)(6),  and 
qualified  5-year  gain  as  defined  in 
section  1(h)(9)  prior  to  its  amendment 
by  the  Jobs  and  Growth  Tax  Relief 
Reconciliation  Act  of  2003,  Public  Law 
108-27  (117  Stat.  752)),  properly  taken 
into  account  by  the  trust  on  or  after 
January  1,  2003,  and  before  May  6,  2003, 
if  not  treated  as  distributed  during  2003, 
is  included  in  the  class  of  all  other  long- 
term  capital  gains  and  losses.  Qualified 
5-year  gain  properly  taken  into  account 
by  the  trust  after  December  31,  2000. 
and  before  May  6,  2003.  if  not  treated 
as  distributed  by  the  trust  in  2003  or  a 
prior  year,  must  be  maintained  in  a 
separate  class  within  the  capital  gains 
category. 

(vii)  Application  of  section  643(a)(7). 
For  application  of  the  anti-abuse  rule  of 
section  643(a)(7)  to  distributions  fix>m 
charitable  remainder  trusts,  see 
§  1.643(a)-«. 

(viii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(1): 

Example  1.  (i)  X,  a  charitable  remainder 
annuity  trust  described  in  section  664(d)(1), 
is  created  on  January  1,  2003.  The  annual 
annuity  amount  is  $100.  X's  income  for  the 
2003  tax  year  is  as  follows: 

Interest  income  $80 

Qualified  dividend  income 50 

Capital  gains  and  losses  0 

Tax-exempt  income  o 

(ii)  In  2003,  the  yeiar  this  income  is 
received  by  the  trust,  qualified  dividend 
income  is  subject  to  a  different  rate  of 
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Federal  income  tax  than  interest  income 
and  is,  therefore,  a  separate  class  of 
income  in  the  ordinary  income  category. 
The  annuity  amoimt  is  deemed  to  be 
.  distributed  from  the  classes  within  the 
ordinary  income  category,  beginning 
with  the  class  subject  to  the  highest 
Federal  income  tax  rate  and  ending  with 
the  class  subject  to  the  lowest  rate. 
Because  during  2003  qualified  dividend 
income  is  taxed  at  a  lower  rate  than 
interest  income,  the  interest  income  is 
deemed  distributed  prior  to  the 
qualified  dividend  income.  Therefore, 
in  the  hands  of  the  recipient,  the  2003 
annuity  amount  has  the  following 
characteristics: 


Interest  income  

Qualified  dividend  income 


$80 
20 


(iii)  The  remaining  $30  of  qualified 
dividend  income  that  is  not  treated  as 
distributed  to  the  recipient  in  2003  is 
carried  forward  to  2004  as  undistributed 
qualified  dividend  income. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  and  at  the  end  of  2004.  X  has  the 
following  classes  of  income: ' 

Interest  income  cla.ss  $5 

Qualified  dividend  income  class 40 

($10  from  2004  and  $30  carried 
forward  from  2003] 

Net  short-term  capital  gain  class  15 

Net  long-term  capital  loss  in  28-per- 
cent rate  class (325) 

Net     long-term     capital     gain     in 
unrecaptured    section    1250   gain 

class  175 

Net   long-term   capital   gain   in   all 
other  long-term  capital  gain  class  350 

(ii)  In  2004,  gain  in  the  unrecaptured 
section  1250  gain  class  is  subject  to  a 
25-percent  Federal  income  tax  rate,  and 
gain  in  the  all  other  long-term  capital 
gain  class  is  subject  to  a  lower  rate.  The 
net  long-term  capital  loss  in  the  28- 
percent  rate  class  is  used  to  oi^set  the 
net  capital  gains  in  the  other  classes  of 
long-term  capital  geiin  and  loss, 
beginning  with  the  class  subject  to  the 
highest  Federal  income  tax  rate  and 
ending  with  the  class  subject  to  the 
lowest  rate.  The  $325  net  loss  in  the  28- 
percent  rate  class  reduces  the  $175  net 
gain  in  the  unrecaptured  section  1250 
gain  class  to  $0.  The  remaining  $150 
loss  from  the  28-percent  rate  class 
reduces Jhe  $350^ain  in  the  all  other 
long-term  capital  gain  class  to  $200.  As 
in  Example  1,  qualified  dividend 
income  is  taxed  at  a  lower  rate  than 
interest  income  during  2004.  The 
annuity  amoimt  is  deemed  to  be 
distributed  from  all  the  classes  in  the 
ordinary  income  category  and  then  from 
the  classes  in  the  capital  gains  category, 
beginning  with  the  class  subject  to  the 
highest  Federal  income  tax  rate  and 


ending '  vith  the  class  subject  to  the 
lowest  I  ite.  In  the  hands  of  the 
recipiei  t,  the  2004  aimuity  amount  has 
the  folk  wing  characteristics: 

Interest  i  acome  .-. $5 

Qualifiei  dividend  income 40 

Net  shor -term  capital  gain  15 

Net    lon|  ;-term    capital    gain    in    all 

other  1  mg-term  capital  gain  class  40 

(iii)  T  le  remaining  $160  gain  in  the 
all  othei  long-term  capital  gain  class 
that  is  n  ot  treated  as  distributed  to  the 
recipien  t  in  2004  is  carried  forward  to 
2005  as  >ain  in  that  same  class^ 

Examp  \e  3.  (i)  The-facts  are  the  same  as  in 
Example  ;  1  and  2.  and  at  the  end  of  2005, 
X  has  the  following  classes  of  income: 


Interest 
Qualifiec 
Net  short-term 
Net  long' 

cent 
Net 


unreci 

class 

Net    Ion  ■ 

other 


iicome  class  

dividend  income  class 

capital  loss  class '. 

term  capital  gain  in  28-per- 

class  

term     capital     gain     in 
a^tured    section    1250    gain 


rale 


loig 


term    capital    gain    in    all 

Dng-term  capital  gain  class 

(carrief  forward  from  2004)  


$5 

20 

(50) 

10 


135 


160 


(ii)  N<  t  short-term  capital  loss  is  used 
to  offset  the  net  capital  gains  in  the 
classes  ( if  long-term  capital  gain  and 
loss,  in  urn,  until  exhaustion  of  the 
class,  b<  ginning  with  the  class  subject  to 
the  high  est  Federal  income  tax  rate  juid 
ending  i  vith  the  class  subject  to  the 
lowest  r  ite.  The  $50  net  loss  reduces  the 
$10  net  ;ain  in  the  28-percent  rate  class 
to  $0.  T!  le  remaining  $40  net  loss 
reduces  the  $135  net  gain  in  the 
unrecap  :ured  section  1250  gain  class  to 
$95.  As  in  Examples  1  and  2,  during 
2005,  qi  alified  dividend  income  is 
taxed  at  a  lower  rate  than  interest 
income:  gain  in  the  unrecaptured 
section    250  gain  class  is  taxed  at  25- 
percent;  and  gain  in  the  all  other  long- 
term  caf  ital  gain  class  is  taxed  at  a  rate 
lower  tl  an  25-percent.  The  aimuity 
amount  is  deemed  to  be  distributed 
from  all  the  classes  in  the  ordinary 
income  :ategory  and  then  from  the 
classes  i  n  the  capital  gains  category, 
beginnii  ig  with  the  class  subject  to  the 
highest  -"ederal  income  tax  rate  and 
ending  i  vith  the  class  subject  to  the 
lowest  r  ite.  In  the  hands  of  the 
recipien  t,  the  2005  aimuity  amount  has 
the  folk  wing  characteristics: 

Interest 
Qualifiec 


(iii) 
unreca 
and  the 
term 
treated 


iicome  

dividend  income 

Unrecapiured  section  1250  gain 


$5 
20 
75 


Tie 


remaining  $20  gain  in  the 
p  tured  section  1250  gain  class 
5160  gain  in  the  all  other  long- 
"  gain  class  that  are  not 
distributed  to  the  recipient  in 


capital 


as 


2005  are  carried  forward  to  2006  as 
gains  in  their  respective  classes. 

(ix)  Effective  dates.  The  rules  in  this 
paragraph  (d)(l}  that  require  long-term 
capital  gains  to  be  distributed  in  the 
following  order:  first,  28-percent  rate 
gain  as  defined  in  section  1(h)(4); 
second,  unrecaptured  section  1250  gain 
as  described  in  section  1(h)(6);  and  then, 
all  other  long-term  capital  gains  are 
applicable  for  taxable  years  ending  on  or 
after  December  31, 1998.  The  rules  in 
this  paragraph  (d)(1)  that  provide  for  the 
netting  of  capital  gains  and  losses  are 
applicable  for  taxable  years  ending  on  or 
after  December  31, 1998.  The  rule  in  the 
second  sentence  of  paragraph  (d){l)(vi) 
of  this  section  is  applicable  for  taxable 
years  ending  on  or  after  December  31 , 
1998.  The  rule  in  the  third  sentence  of 
paragraph  (d){l){vi)  of  this  section  is 
applicable  for  distributions  made  in 
taxable  years  ending  on  or  after 
December  31, 1998.  All  other  provisions 
of  paragraph  (d)(1)  are  applicable  for 
tcixable  years  ending  after  November  20, 
2003. 


Mark  E.  Matthews, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

(FR  Doc.  03-29042  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

[CO-033-FOR] 

Colorado  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  We  are  announcing  receipt  of 
revisions  pertaining  to  a  previously- 
proposed  amendment  to  the  Colorado 
regulatory  program  (hereinafter,  the 
"Colorado  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Colorado 
proposes  revisions  to  require  a  weed 
management  plan  as  part  of  the  permit 
application,  and  as  part  of  the  Cropland 
revegetation  success  criteria,  to  not 
consider  crop  production  prior  to  year 
nine  of  the  liability  cycle  (or  with 
respect  to  annual  grain  crops  for  which 
the  cropping  cycle  may  incorporate  a 
summer  fallow  year,  two  of  the  last  four 
cropping  years  will  be  considered). 
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DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  m.d.t.,  December  5,  2003. 
ADDRESSES:  You  should  mail  written 
comments  and  requests  to  speak  at  the 
hearing  to  James  F.  Fulton  at  the  address 
listed  below. 

You  may  review  copies  of  the 
Colorado  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hoiurs,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  Office  of  Surface  Mining 
Reclamation  and  Enforcement's  (OSM) 
Denver  Field  Division. 

James  F.  Fulton,  Chief.  Denver  Field 
Division.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  PO 
Box  46667,  Denver,  CO  80201-6667. 
David  A.  Berry,  Coal  Program 
Supervisor,  Colorado  Division  of 
Minerals  and  Geology.  1313  Sherman 
Street  Room  215,  Denver,  Colorado 
80203,  Telephone:  303/866-3873. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  303/844- 
1400  ext.  1424,  Internet  address: 
jfulton@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 
n.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 
IV.  Procedural  Determinations 

I.  Background  on  the  Colorado  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  svuface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Colorado 
program  on  December  15, 1980.  You  can 
find  background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  in  the 
December  15, 1980,  Federal  Register  (45 
FR  82173).  You  CMi  also  find  later 
actions  concerning  Colorado's  program 
and  program  amendments  at  30  CFR 
906.15,  906.16,  and  906.30. 


n.  Proposed  Amendment 

By  letter  dated  March  27,  2003, 
Colorado  sent  us  a  proposed 
amendment  to  its  program  (SATS  No. 
CO-033-FOR,  administrative  record 
number  CO-696-1)  under  SMCRA  (30 
U.S.C.  1201  etseq.).  Colorado  sent  the 
proposed  amendment  in  response  to  the 
letters  that  we  sent  it  in  accordance  with 
30  CFR  732.17(c)  on  May  7,  1986;  on 
June  9,  1987;  and  on  March  22, 1990. 
The  amendment  concerns  prime 
farmland,  revegetation,  hydrology, 
enforcement,  topsoil,  historic 
properties,  and  bond  release 
requirements. 

On  April  4,  2003,  Colorado  sent  us  an 
addition  to  its  March  27,  2003,  program 
amendment  which  amended  Rule 
4.15.8(3)(a),  Revegetation  Success 
Criteria. 

We  aimoimced  receipt  of  the  March 
27,  2003,  proposed  amendment  and  its 
April  4,  2003,  addition  in  the  June  3, 
2003,  Federal  Register  (68  FR  33032), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy.  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  July  3,  2003.  We 
received  comments  from  one  Federal 
agency. 

Colorado  now  proposes,  in  its  July  23, 
2003,  submittal,  revisions  to  Rule 
4.15.1,  Weed  Management  Plan;  Rule 
4.15.9,  Revegetation  Success  Criteria: 
Cropland;  and  Rule  1.04(78),  Definition 
of  Noxious  Weeds.  Specifically,  (1)  Rule 
4.15.1  requires  a  weed  management 
plan  be  submitted  with  the  surface  coal 
mining  permit  application;  (2J  In  Rule 
1.04(78),  the  definition  is  amended  to 
read  "noxious  weeds"  rather  than 
"noxious  plants;"  and  (3)  Rule  4.15.9, 
"Revegetation  Success  Criteria: 
Cropland,"  is  amended  to  read  "crop 
production  from  the  mined  area  shall 
not  be  less  than  that  of  the  liability 
period  *  *  *, "  and  "Crop  production 
shall  not  be  considered  prior  to  year 
-nine  of  the  liability  period.  With  respect 
to  annual  grain  crops  for  which  the 
cropping  cycle  may  incorporate  a 
summer  fallow  year,  two  of  the  last  four 
cropping  years  will  be  considered." 

m.  Public  Comment  Procedures 

Written  Comments 

Send  yoiu-  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 


administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Denver  Field  Division. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS  No. 
CO-033-FOR"  and  your  name  and 
retvun  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Denver  Field  Division  at 
303/844-1400,  ext.  1441. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and.addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If    " 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  1 2983— Civil  justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and     ^ 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
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decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  tbe  States  must  be  based 
solely  on  a  determination  of  whetber  the 
submittal  is  consistent  witb  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  firom  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws  , 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regiilations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes. 
The  rule  does  not  involve  or  affect 
Indian  Tribes  in  any  way. 

Executive  Order  1 321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 


NationalEnvironmental  Policy  Act 

This  n^le  does  not  require  an 
environiiiental  impact  statement 
because  iection  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decision^  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaningiof  section  102(2)(C)  of  the 
NationalrEnvironmental  Policy  Act  (42 
U.S.C.  4$32(2)(C)). 

Paperwcrk  Reduction  Act 

This  rile  does  not  contain 
information  collection  requirements  that 
require  atoproval  by  OMB  under  the 
Paperwofk  Reduction  Act  (44  U.S.C. 
3507  et  ^q.). 

Regulataty  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substant  al  number  of  small  entities 
under  th  3  Regulatory  Flexibility  Act  (5 
U.S.C.  61 II  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coi  interpart  Federal  regulations  for 
which  aj  i  economic  analysis  was 
prepared  and  certification  made  that 
such  reg^lations  would  not  have  a 
significant  economic  effect  upon  a 
substant  al  number  of  small  entities.  In 
making  1  he  determination  as  to  whether 
this  rule  would  have  a  significant 
economi  c  impact,  the  Department  relied 
upon  th(  I  data  and  assumptions  for  the 
counteq  art  Federal  regulations. 

Small  B\  isiness  Regulatory  Enforcement 
Fairness  Act 

This  r  lie  is  not  a  major  rule  under  5 
U.S.C.  864(2),  the  Small  Business 
Regulate  ry  Enforcement  Fairness  Act. 
This  ruli »:  a.  does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
b.  will  n  Qt  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individital  industries,  Federal,  State,  or 
local  go  emment  agencies,  or 
geograp!  uc  regions:  and  c.  does  not  have 
signifies  nt  adverse  effects  on 
competition,  employment,  investment, 
product  vity,  innovation,  or  the  ability 
of  U.S.-l  ased  enterprises  to  compete 
with  for  >ign-based  enterprises. 

This  c  etermination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  I  if  this  rule  is  based  upon 
counter|iart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determitiation  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 


Unfunded  Mandates 

This 
unfunded 
tribal 


ijule  will  not  impose  an 
~  mandate  on  State,  local,  or 
gcivenunents  or  the  private  sector 


of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal' regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regtilation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovenmiental  relations.  Surface 
mining,  Underground  mining. 

Dated:  October  24,  2003. 
Peter  A.  Rutledge, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  03-28996  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  431(MS-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-246-FOR] 

Kentuclcy  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportxinity  for  public 

hearing  on  proposed  amencbnent. 

SUMMARY:  We  aie  announcing  receipt  of 
a  proposed  amendment  to  the  Kentucky 
regulatory  program  (the  "Kentucky 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Kentucky  is 
revising  its  definition  of  "affected  area" 
to  be  consistent  with  the  corresponding 
Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Kentucky  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  Uie  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  imtil  4 
p.m.,  e.s.t.,  December  22,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  December  15, 
2003.  We  will  accept  requests  to  speak 
imtil  4  p.m.,  e.s.t.,  on  December  5,  2003. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  William  J. 
Kovacic  at  the  address  listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  this  amendment,  a 
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listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hoiu-s,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

William  J.  Kovacic,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (859)  260-8400.  E- 
mail:  bkovacic@osmre.gov. 

Department  for  Siu-face  Mining 
Reclamation  and  Enforcement,  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Telephone:  (859) 
260-8400.  hitemet: 
bkovacJc@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 
n.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 
IV.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  siu-face  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  a  State 
law  which  provides  for  the  regulation  of 
siuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  and  rules  and 
regulations  consistent  with  regulations 
issued  by  the  Secretary  pvusuant  to  the 
Act.  5ee  30  U.S.C.  1253(a)(1)  and  (7).  On 
the  basis  of  these  criteria,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Kentucky  program  on  May  18, 1982. 
You  can  find  background  information 
on  the  Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Kentucky  program  in  the  May  18, 
1982,  Federal  Register  (47  FR  21434). 
You  can  also  find  later  actions 
concerning  Kentucky's  program  and 
program  amendments  at  30  CFR  917.11, 
917.12,  917.13,  917.15,  917.16,  and 
917.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  30,  2003, 
Kentucky  sent  us  a  proposed 
amendment  to  its  program  ([KY-246], 
administrative  record  No.  KY-1601) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 


Kentucky  is  proposing  to  revise  its 
definition  of  "affected  area"  as  it  relates 
to  public  roads  at  405  Kentucky 
Administrative  Regulations  (KAR) 
7:001,  8:001,  10:001, 12:001, 16:001, 
18:001,  20:001,  and  24:001.  The  revision 
specifies  that  the  affected  area  will 
include  every  road  used  for  the 
purposes  of  access  to,  or  for  hauling  coal 
to  or  from,  sur&ce  coal  mining  and 
reclamation  operations,  unless  the  road 
"is  a  state,  county,  or  public  road  and 
the  road  is  in  existence  as  of  the  date  of 
the  submittal  of  the  preliminary 
application  under  405  KAR  8:010 
Section  4."  This  replaces  the  ciurent 
language,  which  Kentucky  proposes  to 
delete,  that  includes  every  road  in  the 
affected  area  except  those:  designated  as 
a  public  road  pursuant  to  jurisdictional 
laws  where  the  road  is  located; 
maintained  with  public  funds  and 
constructed  in  a  similar  manner  to  other 
public  roads  of  the  same  classification 
in  the  area;  and,  those  with  substantial 
public  use.  In  the  Regulatory  Impact 
Analysis  that  accompanied  the 
submission,  Kentucky  states  that  the 
amendment  is  necessary  to  clarify  and 
simplify  the  definition  of  "affected 
area"  as  it  relates  to  roads  and  to 
"eliminate  confusion  that  has  existed 
since  the  Federal  definition  of  "affected 
area"  was  suspended  on  November  20, 
1986,  "insofar  as  it  excludes  roads 
which  are  within  the  definition  of 
surface  coal  mining  operations'." 

The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  under  ADDRESSES. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  yoiu-  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Lexington  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  emd  any  form  of  encrjrption. 
Please  also  include  "Attn:  SATS  No. 


KY-246"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
contact  the  Lexington  Field  Office  at 
(859) 260-8400. 

Availability  of  Comments 

We  wall  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATKM  CONTACT  by  4 
p.m.,  e.s.t.  on  December  5,  2003.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing,  tf  no  one  requests  an 
opportimity  to  speak,  we  will  not  hold 
the  hearing.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  we  request,  if 
possible,  that  each  person  who  speaks  at 
a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  comments. 
The  public  hearing  will  continue  on  the 
specified  date  tmtil  everyone  scheduled 
to  speak  has  been  given  an  opportimity 
to  be  heard.  If  you  are  in  the  audience 
and  have  not  been  scheduled  to  speak 
and  wish  to  do  so,  you  will  be  allowed 
to  speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard.  U  you  are 
disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
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listed  under  FOR  FURTHER  1NF0RMA7K>N 
CONTACT.  All  such  meetings  are  open  to 
the  public  anil,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

V.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section'3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  ofState  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
-730.11,  732.15,  and  732.17{h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
iinplications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse  - 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State,  programs  contain  rules  and 
regulations  "consistent  with" 


regulatio  ns  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Govemnients 

In  accordance  with  Executive  Order 
13175 
effects  o! 
reo 

determi: 
substani 
Indian 
between 


have  evaluated  the  potential 
this  rule  on  Federally- 
Indian  tribes  and  have 
that  the  rule  does  not  have 
direct  effects  on  one  or  more 
bes,  on  the  relationship 
he  Federal  Government  and 
Indian  T^-ibes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  ( k>vemment  and  Indiem  Tribes. 
The  basil  t  for  this  determination  is  that 
our  deci!  ion  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  Tribes. 

Executiv  ?  Order  1321 1 — Regulations 
That  Sig  lificantly  Affect  the  Supply, 
Distribui  ion,  or  Use  of  Energy 

On  Ma  y  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies!  to  prepare  a  Statement  of 
Energy  Hffects  for  a  rule  that  is  (1) 
consider  id  significant  under  Executive 
Order  12  866,  and  (2)  likely  to  have  a 
significa  it  adverse  effect  on  the  supply, 
distribui  ion,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executi\  e  Order  12866  and  is  not 
expectec  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energ; ',  a  Statement  of  Energy  Effects 
is  not  re  [uired. 

Nationa.  Environmental  Policy  Act 

Sectio  1  702(d)  of  SMCRA  (30  U.S.C. 
1292(d])  provides  that  a  decision  on  a 
propose  1  State  regulatory  program 
provisio  i  does  not  constitute  a  major 
Federal  Action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environ]  aental  Policy  Act  (42  U.S.C. 
4332(2)(  Z)).  A  determination  has  been 
made  th  it  such  decisions  are 
categorii  ally  excluded  from  the  NEPA 
process  516  DM  8.4.A). 

Paperwt  rk  Reduction  Act 

This  r  ale  does  not  contain 
informa  ion  collection  requirements  that 
require  i  ipproval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et ,  req.). 

Regulat(  try  Flexibility  Act 

The  D  spartment  of  the  Interior  has 
determi;  led  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  tl  e  Regulatory  Flexibility  Act  (5 
U.S.C.  6  31  et  seq.].  The  State  submittal 
that  is  t  le  subject jaf  this  rule  is  based 
upon  CO  unterpart  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a  < 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  ndt 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  a  State,  local,  or 
tribal  govenunents  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  on  the 
fact  that  the  State  submittal,  which  is 
the  subject  of  this  rule,  is  based  on 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  imfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations,  Siu-face 
mining,  Underground  mining. 

Dated:  October  22,  2003. 
Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coofdinating  Center. 

IFR  Doc.  03-28997  Filed  11-19-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
ICGO01-O3-020] 
RIN  162S-AA00 

Safety  and  Security  Zones;  New  York 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone 

AGENCY:  Coast  Guard,  DHS. 

action;  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  security  zone  in 
the  Atlantic  Ocean  west  of  the  Ambrose 
to  Hudson  Canyon  Traffic  Lane  for  high 
interest  vessels  during  emergency 
situations.  This  action  is  necessary  to 
protect  the  Port  of  New  York/New  Jersey 
against  terrorism,  sabotage  or  other 
subversive  acts  and  incidents  of  a 
similar  natm-e  diu"ing  emergency 
situations  onboard  high  interest  vessels. 
This  action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  Atiantic 
Ocean. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  20,  2004. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  (CGDOl-03-020), 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  203,  Staten 
Island,  NY  10305.  The  Waterways 
Oversight  Branch  of  Coast  Guard 
Activities  New  York  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  203, 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  W.  Morton, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  at  (718)  354- 
4191. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGDOl-03-020), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 


applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copjdng.  If  you  would  like 
to  know  that  yovu  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them- 

Public  Meeting 

We  do  not  now  plan  to  hold  a  pubhc 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  at  the 
address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  permanent  security  zone  between  the 
Ambrose  to  Hudson  Canyon  Traffic 
Lane  and  the  Barnegat  to  Ambrose 
Traffic  Lane  bound  by  the  following 
points:  40°21'29.9''  N,  073°44'41.0''  W, 
thence  to  40°21'04.5''  N,  073°45'31.4''  W, 
thence  to  40°15'28.3"  N,  073°44'13.8''  W, 
thence  to  40°15'35.4''  N,  073°43'29.8''  W, 
thence  to  40°19'21.2''  N,  073°42'53.0''  W. 
thence  to  the  point  of  origin.  The 
seciu-ity  zone  would  only  be  used  for 
high  interest  vessels  due  to  emergency 
situations  onboard  the  vessel. 

On  January  31,  2002,  a  release  of 
MTBE  (methyl  tertiary-butyl  ether) 
onboard  the  M/V  LEADER  required  the 
closure  of  Anchorage  Groimds  No.  23- 
A,  23-B,  and  24  in  the  Narrows. 
Additionally,  from  September  11,  to 
September  13,  2002,  a  radiological 
anomaly  was  discovered  onboard  the 
M/V  PALERMO  SENATOR  during  a 
vessel  boarding.  As  a  result,  the  vessel 
was  ordered  to  depart  the  Port  of  New 
York/New  Jersey  and  remain  at 
anchorage  for  further  investigation.  To 
maximize  safety,  the  Captain  of  the  Port 
New  York  established  a  security  zone 
around  the  anchored  vessel. 

While  these  incidents  had  uneventful 
conclusions  they  each  posed  a 
significant  threat  to  port  infrastructure 
and  the  local  population.  The  Coast 
Guard  intends  to  minimize  risk  to  the 
Port  of  New  York/New  Jersey  and  the 
area  population  by  requiring  vessels  in 
similar  emergency  situations  to  anchor 
in  the  proposed  security  zone  while  the 
vessel  is  inspected  and  cleared  for  a  safe 
transit. 


Diseoasion  of  Pioposed  Rate 

The  proposed  secmity  zone  includes 
all  waters  of  the  Atlantic  Ocean  between 
the  Ambrose  to  Hudson  Canyon  Traffic 
Lane  and  the  Barnegat  to  Ambrose 
Traffic  Lane  boimd  by  the  following 
points:  40°21'29.9''  N,  073°44'41.0''  W, 
thence  to  40°21'04.5''  N,  073°45'31.4''  W, 
thence  to  40°15'28.3''  N,  073°44'13.8''  W. 
thence  to  40°15'35.4''  N,  073''43'29.8'  w! 
thence  to  40°19'21.2''  N,  073°42'53.0''  W, 
thence  to  the  point  of  origin.  The 
proposed  security  zone  would  prevent 
vessels  from  transiting  a  portion  of  the 
Atlantic  Ocean  and  is  needed  to  protect 
vessel  operators  from  the  hazards 
associated  with  emergency  situations 
onboard  vessels  that  are  not  authorized 
within  the  Port  of  New  York/New  Jersey 
due  to  conditions  that  may  be  dangerous 
to  the  Port  and  the  local  population. 
Marine  traffic  would  still  be  able  to 
transit  around  the  security  zone  when  it 
is  activated  via  already  established 
traffic  separation  schemes.  In  cases  of 
emergency,  vessels  transiting  in  the 
traffic  separation  scheme  traffic  lanes 
adjacent  to  the  security  zone  would  be 
authorized  to  enter  the  adjacent 
separation  zone  between  traffic  lanes  to 
avoid  immediate  danger.  The  Captain  of 
the  Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
proposed  seciuity  zone. 

The  Coast  Guard  does  not  know  when 
the  security  zone  would  be  enforced  as 
the  zone  would  be  used  only  on  an  as 
needed  basis.  Establishing  a  permanent 
security  zone  by  notice  and  comment 
rulemaking  provides  the  public  the 
opportimity  to  comment  on  the 
proposed  zone,  location  and  size.  Coast 
Guard  Activities  New  York  would  give 
notice  of  the  enforcement  of  the  security 
zone  by  all  appropriate  means  to 
provide  the  widest  publicity  among  the 
affected  segments  of  the  public.  This 
proposed  rule  has  been  discussed  with 
the  Sandy  Hook  Pilots  Association  and 
they  do  not  feel  this  zone  would 
interfere  with  the  New  York  Traffic 
Separation  Scheme.  Notifications  would 
be  made  to  the  local  maritime 
community  by  the  Vessel  Traffic  Service 
New  York,  facsimile,  marine 
information  and  electronic  mail 
broadcasts,  and  on  the  Internet  at 
http://www.harborops.com. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regidatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
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reviewed  it  iinder  that  Order.  It  is  not 
"significant"  iinder  the  regulatory 
policies^and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder  the 
regulatory  policies  and  procedures  of 
OHS  is  unnecessary. 

This  finding  is  based  on  the  minimal 
time  that  vessels  would  be  restricted 
firom  the  zone,  and  the  zone  is  in  an  area 
where  the  Coast  Guard  expects  ' 
insignificant  adverse  impact  on  all 
mariners  during  periods  when  the  zone 
is  in  effect.  Vessels  may  also  still  transit 
through  all  TrafBc  Lanes  to,  and  from, 
the  Port  of  New  York/New  Jersey^  As 
stated  above,  in  cases  of  emergency, 
vessels  transiting  in  the  adjacent  traffic 
lanes  would  be  authorized  to  enter  the 
adjacent  separation  zone  to  avoid 
immediate  danger.  This  proposed  rule 
has  been  discussed  with  the  Sandy 
Hook  Pilots  Association.  The  Pilot's 
Association  does  not  feel  that  activation 
of  this  proposed  zone  would  interfere 
with  the  New  York  Traffic  Separation 
Scheme.  Notifications  of  when  the  zone 
would  be  in  effect  would  also  be  made 
to  the  local  maritime  community  by  the 
Vessel  Traffic  Service  New  York, 
facsimile,  marine  information  and 
electronic  mail  broadcasts,  and  on  the 
Internet  at  http://www.harhorops.coni. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or  - 
operators  of  vessels,  including 
commercial  fisherman,  intending  to 
transit,  engage  in  fishing,  or  anchor  in 
a  portion  of  the  Atlantic  Ocean  during 
the  times  this  proposed  zone  is 
activated. 

This  security  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  Commercial 
Vessel  traffic  would  continue  to  transit 


through  iie  New  York  Traffic 
Separatii  )n  Scheme.  Recreational, 
fishing  a  ad  small  commercial  vessels 
would  s'  ill  be  able  to  transit  around  the 
security  zone.  Additionally,  the  periods 
of  time  \  ^hen  the  zone  would  be 
effective  are  expected  to  be  short  and 
nothing  more  than  minimal  interference 
with  coi  imercial  fishing  operations  is 
expected.  The  Sandy  Hook  Pilots 
Association  agrees  that  activating  the 
zone  woiild  not  interfere  with  the  traffic 
separation  scheme.  In  the  event  that  the 
zone  is  activated,  maritime  advisories 
widely  available  to  users  of  the  Port  of 
New  Yo|k/New  Jersey  would  be  issued 
by  the  V  sssel  Traffic  Service  New  York, 
facsimile,  marine  information  and 
electronic  mail  broadcasts,  and  on  the 
Internet  at  http://www.harborops.com. 

If  you  think  that  your  business, 
organize  tion,  or  governmental 
jiu-isdict  ion  qualifies  as  a  small  entity 
and  that!  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  sjibmit  a  comment  [see 
A0DRES9ES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  pro]  )osed  rule  would  economically 
affect  it. 

Assistai  ce  for  SmaU  Entities 

Undei  section  213(a)  of  the  Small 
Busines ;  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  wan  to  assist  small  entities  in 
understi  mding  this  proposed  rule  so  that 
they  cai  better  evaluate  its  effects  on 
them  an  d  participate  in  the  rulemaking. 
If  the  pi  jposed  rule  would  affect  your 
small  b)  isiness,  organization,  or 
govemn  lental  jurisdiction  and  you  have 
questioi  s  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Commander  W.  Morton. 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  at  (718)  354- 
4191. 

Collecti  m  of  Information 

This    roposed  rule  would  call  for  no 
new  col  ection  of  information  under  the 
Paperwi  )rk  Reduction  Act  of  1995  (44 
U.S.C.  3  501-3520). 

Federalsm 

A  mil !  has  implications  for  federalism 
under  E  xecutive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
State  or  local  governments  and 
either  preempt  State  law  or 
a  substantial  direct  cost  of 

on  them.  We  have  analyzed 
pre  3osed  rule  under  that  Order  and 
de  ermined  that  it  does  not  have 
implica  ;ions  for  federalism. 


ot 


effect 

would 

impose 

compl 
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have 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  proposed  rule 
elsewhere  in  this  preamble. 

Taking  of  Frivate  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  eunbiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  would 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibihties  between  the 
Federal  Govenmient  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
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it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  Ml 64 75. ID,  this  rule  is 
categorically  excluded  from  further 
environmental  docmnentation  because 
it  establishes  a  seciuity  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g), 
6.04-1,  6.04-6,  and  160.5;  Pub.  L.  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Secmity  Delegation  No.  0170.1. 

2.  In  §  165.169,  add  a  new  paragraph 
(a)(7),  revise  paragraph  (b),  and  add  new 
paragraph  (c)  to  read  as  follows: 

f  165.169    Safety  and  Security  Zones;  New 
York  Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone. 

(a)  *   *   * 

(7)  Approaches  to  New  York.  Atlantic 
Ocean.  The  following  area  is  a  security 
zone:  All  waters  of  the  Atlantic  Ocean 
between  the  Ambrose  to  Hudson 
Canyon  Traffic  Lane  and  the  Bamegat  to 
Ambrose  Traffic  Lane  bound  by  the 
following  points:  40''21'29.9''  N, 
073°44'41.0''  W,  thence  to  40°21'04.5''  N, 
073°45'31.4''  W,  thence  to  40°15'28.3''  N, 
073°44'13.8''  W,  thence  to  40°15'35.4''  N, 
073°43'29.8'  W.  thence  to  40°19'21.2''  N, 
073°42'53.0''  W,  thence  to  the  point  of 
origin. 

(b)  Regulations.  (1)  Entry  into  or 
remaining  in  a  safety  or  security  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  New 
York. 


(2)  Persons  desiring  to  transit  the  area 
of  a  safety  or  security  zone  may  contact 
the  Captain  of  the  Port  at  telephone 
number  718-354-4088  or  on  VHF 
channel  14  (156.7  MHz)  or  VHF  chaimel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(3)  Vessels  not  actively  engaged  in 
authorized  vessel  to  facility  transfer 
operations  shall  not  stop  or  loiter  within 
that  part  of  a  commercial  waterfront 
facility  safety  and  security  zone 
extending  into  the  navigable  channel, 
described  in  paragraph  (a)(3)  of  this 
section,  without  the  express  permission 
of  the  Coast  Guard  Captain  of  the  Port 
or  his  or  her  designated  representative, 
including  on-scene  patrol  personnel. 

(4)  The  zone  described  in  paragraph 
(a)(7)  of  this  section  is  not  a  Federal 
Anchorage  Groimd.  Only  vessels 
directed  by  the  Captain  of  the  Port  or  his 
or  her  designated  representative  to  enter 
this  zone  are  authorized  to  anchor  here. 

(5)  Vessels  do  not  need  permission 
from  the  Captain  of  the  Port  to  transit 
the  area  described  in  paragraph  (a)(7)  of 
this  section  during  periods  when  that 
security  zone  is  not  being  enforced. 

(c)  Enforcement.  Enforcement  periods 
for  the  zone  in  paragraph  (a)(7)  of  this 
section  will  be  announced  through 
marine  information  broadcast  or  other 
appropriate  method  of  communication. 
The  Coast  Guard  is  enforcing  the  zone 
whenever  a  vessel  is  anchored  in  the 
security  zone  or  a  Coast  Guard  patrol 
vessel  is  on-scene. 

Dated:  November  12,  2003. 
C.E.  Bone, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  03-29026  Filed  11-19-03;  8:45  am] 

BILLING  COOE  4910-15-f> 


POSTAL  SERVICE 

39  CFR  Part  501 

Authorization  To  Manufacture  and 
Distribute  Postage  Meters 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  Only  manufacturers  and 
distributors  authorized  by  the  Postal 
Service  are  allowed  to  manufacturer 
and/or  distribute  postage  meters.  This 
proposed  rule  notifies  diem  that  the 
Postal  Service  may  revoke  or  suspend, 
wholly  or  in  part,  their  authorization  to 
distribute  postage  meters  if  they  make  or 
distribute  false  and  misleading 


statements  about  actions  or  proposed 
actions  of  the  Postal  Service  regarding 
the  postage  meter  program. 
DATES:  The  Postal  Service  must  receive 
yoiu-  comments  on  or  before  December 
22,  2003. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  Manager,  Postage 
Technology  Management,  1735  N  Lynn 
Street,  Room  5011,  Arlington,  VA 
22209-6370.  You  can  view  and  copy  all 
written  comments  at  the  same  address 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  IHIRTHER  INFORMATION  CONTACT:    - 

Wayne  Wilkerson,  manager  of  Postage 
Tedmology  Management,  at  703-292- 
3691  or  by  fax  at  703-292-4073. 
SUPPI^MENTARY  INFORMATION:  The 
intentional  dissemination  of  false  and 
misleading  commimications, 
advertising,  or  promotional  materials 
that  misrepresent  actions  or  proposed 
actions  of  the  Pofetal  Service  is 
misleading  and  confusing  to  customers 
of  the  Postal  Service.  These  false  and 
misleading  statements  are  often  made  to 
encoiuBge  customers  to  change  from  one 
postage  meter  or  postage  meter  supplier 
to  another.  If  the  Postal  Service 
identifies  such  practices,  it  will  take 
appropriate  action  to  notify  law 
enforcement  agencies  concerned  with 
false  and  misleading  advertising 
practices  and  will  take  action  to  publish 
the  deceptive  commimications  or 
advertising  with  appropriate  corrective 
statements.  In  addition,  by  the  proposed 
rule,  the  Postal  Service  is  providing 
notice  to  authorized  postage  meter 
manufacturers  and  distributors  that 
their  approval  to  distribute  meters 
throughout  the  United  States  or  any  part 
thereof  may  be  jeopardized  if  the  Postal 
Service  determines  that  they  or  their 
employees,  agents,  or  dealers  have 
engaged  in  such  false  and  misleading 
commimication  or  advertising  practices. 
If  an  authorized  manufacturer  or 
distributor  is  in  doubt  as  to  the  acciuacy 
of  any  proposed  representation 
concerning  actions  or  proposed  actions 
of  the  Postal  Service,  they  are  invited  to 
verify  the  accuracy  of  the  representation 
with  the  office  of  Postage  Technology 
Management. 

We  will  review  any  public  comments 
and  will  issue  a  final  rule  amending   ' 
these  sections. 

Notice  and  Comment 

Although  exempt  fit)m  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comments 
on  the  following  proposed  amendments 
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to  the  Code  of  Federal  Regulations 
(CFR). 

List  of  Subjects  in  39  CFR  Part  501 

Administrative  practice  and 
procedure,  Postal  Service. 

For  the  reasons  set  out  in  this  - 
document,  the  Postal  Service  is 
proposing  to  amend  39  CFR  part  501  as 
follows: 

PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403.  404,  410,  2601,  2605;  Inspector 
General  Act  of  1978,  as  amended  (Public  Law 
95'452,  as  amended);  5  U.S.C.  App.  3. 

2.  Redesignate  current  §§  501.23 
through  501.30  as  §§  501.24  through 
501.31  and  add  new  §  501.23  to  read  as 
follows: 

{501.23    Communications. 

Authorized  manufacturers, 
distributors,  and  any  agents  of  an 
authorized  manufacturer  or  distributor 
must  not  intentionally  misrepresent  to 
customers  of  the  Postal  Service 
decisions,  actions,  or  proposed  actions 
of  the  Postal  Service  respecting  the 
postage  meter  program.  The  Postal 
Service  reserves  the  right  to  suspend 
and/or  revoke  the  authorization  to 
manufacture  and/or  distribute  postage 
meters  throughout  the  United  States  or 
any  part  thereof  imder  Sec.  501.5  when 
the  manufacturer,  distributor,  or  any 
agent  of  a  manufactiirer  or  distributor 
fails  to  comply  with  this  requirement. 

We  will  publish  an  appropriate 
amendment  to  39  CFR  part  501  to  reflect 
these  changes  if  the  proposal  is  adopted. 

Stanley  F.  Nfires, 

Chief  Counsel.  Legislative. 

[FRDoc.  03-28958  Filed  11-19-03;  8:45  am] 

BILLING  CODE  7710-12-P 


POSTAL  SERVICE 

39  CFR  Part  551 

Semipoatal  Stamp  Program 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
clarify  procedures  for  determining 
offsets  for  the  Postal  Service's 
reasonable  costs  from  semipostal 
differential  revenue. 

DATES:  Comments  must  be  received  on 
or  before  December  22,  2003. 


FOR  FURtXER  INFORMATION  CONTACT: 

Cindy  T  ackett,  (202)  268-6555. 
SUPPLEK  ENTARY  INFORMATION:  On  June 
12,  200l  the  Postal  Service  published  a 
final  TUB  establishing  the  regulations  in 
39  CFRJ)art  551  for  the  Semipostal 
Stamp  Program  (66  FR  31822).  Minor 
revisioHB  were  made  to  these  regulations 
to  imph  ment  Public  Law  No.  107-67, 
115  Stat .  514  (2001),  and  to  reflect 
minor  o  "ganizational  changes  in  the 
Postal  S  jrvice  (67  FR  5215  (February  5, 
2002)). 

The  P  astal  Service  proposes  to  amend 
regulatii  >ns  in  section  551.8.  The 
propose  i  changes  are  relatively 
straight:  orward  and  are  intended  to 
clarify  e  xisting  regulations.  A  brief 
descripl  ion  of  each  proposed  change 
follows. 

Propc  sed  edits  to  section  551.8(a)  and 
(c)  wou  d  expand  the  types  of 
"comparable  stamps"  tbat  could  be  used 
in  cond  icting  cost  comparisons.  Under 
current  'egulations,  comparable  stamps 
for  purf  OSes  of  cost  comparisons  are 
defined  as  commemorative  stamps 
having  !  imilar  sales;  physical 
characti  ristics;  and  marketing^, 
promoti  onal,  and  public  relations 
activitie  s.  The  proposed  rule  would  no 
longer  1  mit  the  universe  of  comparable 
stamps  o  commemorative  stamps.  This 
measuri  would  accordingly  allow  other 
types  ol  stamps,  such  as  definitive  or 
special  |ssue  stamps,  to  serve  as  a 
baselin^  for  cost  comparisons.  In  some 
instances,  it  is  conceivable  that  a 
definiti'  re  or  special  issue  stamp  could 
serve  as  the  best  proxy  for  comparative 
analysis ,  because,  much  like  some 
semipoi  tal  stamps,  such  stamps  are 
often  so  Id  for  longer  periods,  are 
subjected  to  multiple  print  runs,  and 
produced  and  distributed  in  much 
larger  q  jantities  than  commemorative 
stamps.  Thus,  it  is  possible  that  some 
definiti  .^e  or  special  issue  stamps  could 
more  ac  curately  mirror  the 
characti  iristics  of  commemorative 
stamps,  at  least  for  certain  discrete  cost 
compeu'  sons. 

A  pre  posed  edit  to  section  551.8(c) 
would  i  pecify  that  different  comparable 
stamps  nay  be  used  for  specific  cost 
compai  sons.  For  example,  a  given 
stamp  qiight  be  useful  for  comparing 
marketihg  and  advertising  costs 
incurre  1  in  connection  with  a 
semipo  ital  stamp.  Nevertheless,  a 
compai  ible  stamp  selected  for  purposes 
of  com[  aring  marketing  and  advertising 
costs  m  ght  not  serve  as  the  best  proxy 
for  com  paring  other  types  of  costs,  for 
examplp  because  it  has  different 
physical  characteristics  than  the 
semipo  ital  stamp  to  which  it  is 
compai  sd.  The  proposed  change  would 


clarify  that  the  Postal  Service  could 
select  different  comparable  stamps  for 
discrete  cost  comparisons.  This  will 
enhance  accuracy  in  conducting 
comparative  analysis  for  purposes  of 
determining  cost  offsets. 

A  proposed  edit  to  section  551.8(d)(1) 
would  clarify  that  costs  less  than  $3,000 
would  not  be  offset  from  differential 
revenue,  as  long  as  they  were  not 
charged  to  a  semipostal-specific  finance 
number.  The  current  rule  is  intended  to 
preclude  the  need  for  time-consuming 
recordkeeping  for  low-value 
expenditures.  Tracking  low-dollar 
expenditures  is,  however,  simplified 
whenever  such  costs  are  charged  to  a 
semipostal-specific  finance  number. 
Thus,  the  Postal  Service  intends  to  track 
semipostal  costs  less  than  $3,000  when 
such  costs  are  assigned  to  semipostal- 
specific  finance  number. 

A  proposed  edit  to  section  551.8(d)(2) 
would  clarify  that  costs  that  do  not  need 
to  be  tracked  include  not  only  those 
costs  that  would  be  too  burdensome  to 
track,  but  also  those  costs  that  would  be 
too  burdensome  to  estimate. 

Finally,  the  proposed  edits  to  section 
551.8(d)(6)  and  (f)  would  clarify  that 
printing,  sales,  distribution,  and  several 
other  types  of  costs  could  be  recovered 
when  they  materially  exceed  the  costs  of 
comparable  stamps.  While  such  costs 
arguably  could  be  recovered  under 
section  551.8(d)t5),  the  proposed  edit 
would  establish,  in  clear  and 
unambiguous  terms,  the  circumstances 
in  which  such  costs  are  to  be  offset  from 
differential  revenue. 

In  accordance  with  39  U.S.C. 
416(e)(2),  the  Postal  Service  invites 
public  comment  on  the  following 
proposed  amendments  to  the  Code  of 
Federal  Regulations. 

List  of  Subjects  in  39  CFR  Part  551 

Administrative  practice  and 
procedure,  Postal  Service. 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  proposes 
to  revise  39  CFR  551  as  follows: 

PART  551— SEMIPOSTAL  STAMP 
PROGRAM 

1.  The  authority  citation  for  39  CFR 
part  551  is  revised  to  read  as  follows: 

Authority:  39  U.S.C.  101, 201,  203,  401, 
403,  404,  410,  414,  416. 

2.  In  §  551.8,  revise  paragraphs  (a),  (c), 
(d),  (e),  and  (g)  to  read  as  follows: 

§551.8    Cost  Offset  policy. 

(a)  Postal  Service  policy  is  to  recover 
from  the  differential  revenue  for  each 
semipostal  stamp  those  costs  that  are 
determined  to  be  attributable  to  the 
semipostal  stamp  and  that  would  not 
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normally  be  incurred  for  stamps  having 
similar  sales;  physical  characteristics; 
and  marketing,  promotional,  and  public 
relations  activities  (hereinafter 
"comparable  stamps"). 
***** 

(c)  For  each  semipostal  stamp,  the 
Office  of  Stamp  Services,  in 
coordination  with  the  Office  of 
Accounting,  Finance,  Controller,  shall, 
based  on  judgment  and  available 
information,  identify  the  comparable 
stamp(s)  and  create  a  profile  of  the 
typical  cost  characteristics  of  the 
comparable  stamp(s)  {e.g., 
manufactviring  process,  gum  type), 
thereby  establishing  a  baseline  for  cost 
comparison  purposes.  The 
determination  of  comparable  stamps 
may  change  during  or  after  the  sales 
period,  and  different  comparable 
stampCs)  may  be  used  for  specific  cost 
comparisons. 

(d)  Except  as  specified,  all  costs 
associated  with  semipostal  stamps  will 
be  tracked  by  the  Office  of  Accounting, 
Finance,  Controller.  Costs  that  will  not 
be  tracked  include: 

(1)  Costs  that  the  Postal  Service 
determines  to  be  inconsequentially 
small,  which  include  those  cost  items 
that  are  not  charged  to  a  semipostal- 
specific  finance  number  and  do  not 
exceed  $3,000  per  invoice. 

(2)  Costs  for  which  the  cost  of  tracking 
or  estimation  would  be  burdensome 
{e.g.,  costs  for  which  the  cost  of  tracking 
exceeds  the  cost  to  be  tracked); 

(3)  Costs  attributable  to  mail  to  which 
semipostal  stamps  are  affixed  (which 
are  attributable  to  the  appropriate  class 
and/or  subclass  of  mail);  and 

(4)  Administrative  and  support  costs 
that  the  Postal  Service  would  have 
incurred  whether  or  not  the  Semipostal 
Stamp  Program  had  been  established. 

(e)  Cost  items  recoverable  from  the 
differential  revenue  may  include,  but 
are  not  limited  to,  the  following: 

(1)  Packaging  costs  in  excess  of  the 
cost  to  package  comparable  stamps; 

(2)  Printing  costs  of  flyers  and  special 
receipts; 

(3)  Costs  of  changes  to  equipment; 

(4)  Costs  of  developing  and  executing 
marketing  and  promotional  plans  in 
excess  of  the  cost  for  comparable 
stamps; 

(5)  Other  costs  specific  to  the 
semipostal  stamp  Uiat  would  not 
normally  have  been  incurred  for 
comparable  stamps;  and 

(6)  Costs  in  paragraph  (g)  of  this 
section  that  materially  exceed  those  that 
would  normally  have  been  incurred  for 
comparable  stamps. 

*        *        *        *        * 

(g)  Other  costs  attributable  to 
semipostals  but  which  would  normally 


be  incurred  for  comparable  stamps 
would  be  recovered  through  the  postage 
component  of  the  semipostal  stamp 
price.  Such  costs  are  not  recovered, 
unless  they  materially  exceed  the  costs 
of  comparable  stamps.  These  include, 
but  are  not  limited  to,  the  following: 

(1)  Costs  of  stamp  design  (including 
market  research); 

(2)  Costs  of  stamp  production  and 
printing; 

(3)  Costs  of  stamp  shipping  and 
distribution; 

(4)  Estimated  training  costs  for  field 
staff,  except  for  special  training 
associated  with  semipostal  stamps; 

(5)  Costs  of  stamp  sales  (including 
employee  salaries  and  benefits); 

(6)  Costs  associated  with  the 
withdrawal  of  the  stamp  issue  from  sale; 

(7)  Costs  associated  with  the 
destruction  of  unsold  stamps:  and 

(8)  Costs  associated  with  the 
incorporation  of  semipostal  stamp 
images  into  advertising  for  the  Postal 
Service  as  an  entity. 

We  will  publish  an  appropriate 
amendment  to  39  CFR  part  551  to  reflect 
these  changes  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

IFR  Doc.  03-28957  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-2002-11321;  Notice  1] 

Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Denial  of  petition  for 
rulemaking. 


SUMMARY:  This  dociunent  denies  a 
petition  for  rulemaking  submitted  by 
General  Motors  Corporation  (GM)  on 
October  19,  2001.  The  petitioner 
requested  that  NHTSA  initiate 
rulemaking  to  amend  the  test  conditions 
specified  in  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  208, 
"Occupant  crash  protection,"  and 
FMVSS  No.  214,  "Side  impact 
protection,"  allowing  vehicles  equipped 
with  automatic  door  locks  (ADLs)  to  be 
tested  with  the  doors  locked.  In  its 
petition  for  rulemaking,  GM  stated  that 
the  proposed  changes  would  allow 
vehicles  equipped  with  ADLs  to  be 


tested  according  to  their  designed 
condition,  better  reflecting  field 
performance.  Further,  GM  stated  that 
initiating  such  a  rulemaking  would 
encourage  manufacturers  to  equip  their 
vehicles  with  ADLs,  resulting  in  better 
occupant  protection. 

After  examining  four  ADL  designs 
and  our  crash  test  data,  the  agency  is 
denying  the  petition  for  rulemaking  for 
several  reasons.  Some  ADL  systems  can 
be  readily  disabled,  there  is  no  evidence 
that  ADLs  provide  a  safety  benefit,  and 
testing  ADL-equipped  vehicles  with  all 
doors  locked  could  degrade  the 
minimum  performance  requirements 
specified  in  FMVSS  Nos.  208  and  214. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  NHTSA,  400 
Seventh  Street,  SW..  Washington,  DC 
20590: 

For  non-legal  issues:  Dr.  William  Fan, 
Office  of  Crash  worthiness  Standards, 
NVS-il2,  telephone  (202)  366-4922, 
facsimile  (202)  366-4329. 

For  legal  issues:  Deirdre  Fujita,  Esq., 
Office  of  Chief  Counsel,  NCC-112, 
telephone  (202)  366-2992,  facsimile 
(202)  366-3820. 

SUPPLEMENTARY  INFORMATION: 


1.  Background 

a.  The  Provision 

Sections  S8. 1.7  and  S16.2.4  of  FMVSS 
No.  208,  "Occupant  crash  protection," 
specify  that  in  frontal  crash  tests,  all 
vehicle  doors  are  fully  closed  and 
latched  but  not  locked.  In  addition, 
FMVSS  No.  208  requires  that  all 
portions  of  the  test  dummy  shall  be 
contained  within  the  outer  surfaces  of 
the  vehicle  ipassenger  compartment 
throughout  the  test.  Section  S6.8  of 
FMVSS  No.  214,  "Side  impact 
protection,"  specifies  that  in  side 
impact  tests,  all  doors,  including  any 
rear  hatch  and  tailgate  doors,  are  fully 
closed  and  latched  but  not  locked.  In 
addition,  FMVSS  No.  214  requires  that 
any  side  door  on  the  struck  side  shall 
not  separate  totally  from  the  vehicle, 
and  that  any  door  on  the  non-struck  side 
shall  meet  the  following  requirements: 

1.  The  door  shall  not  disengage  bom 
the  latched  position, 

2.  The  latch  shall  not  separate  from 
the  striker,  and  the  hinge  components 
shall  not  separate  from  each  other  or 
from  their  attachment  to  the  vehicle, 
and 

3.  Neither  the  latch  nor  the  hinge 
systems  of  the  door  shall  puH  out  of 
their  anchorages. 

The  above  test  requirements  and 
procediues  simulate  a  worst-case  crash 
condition  for  real  crashes  with  respect 
to  the  door  latch/lock. 
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b.  Safety  Problem' 

Crash  data  indicate  that  9,303  out  of 
33,387  fetally  injured  occupants  in 
motor  vehicle  crashes  were  ejected  or 
partially  ejected  bom  their  vehicles  in 
the  year  2000.  Among  these,  8,847  were 
light  vehicle  occujpants,  and  the 
remaining  456  were  occupants  of  large 
trucks,  buses,  and  other  vehicles. 
According  to  annualized  national 
estimates  derived  from  the  1991-2000 
National  Automotive  Sampling  System 
investigated  cases,  an  average  of 
approximately  8,464  light  vehicle 
occupants  are  ejected  and  killed 
annually,  and  1,272  of  the  8,464  fatal 
ejections  occur  through  a  side  or  rear 
door.  (The  majority  of  the  remaining 
fatal  ejections  occur  through  the  side 
window  glazing.)  Based  on  the 
annualized  national  estimates,  we 
estimate  that  approximately  1,330  light 
vehicle  occupants  were  ejected  through 
an  open  door  and  killed  in  the  year 
2000.  An  estimated  1,227  of  the 
occupants  went  through  a  side  door 
opening  and  the  remainder  went 
through  a  rear  door  opening. 
Approximately  47  percent  and  18 
percent  of  the  1,330  fatal  ejections 
ocoured  in  side  and  frontal  crashes, 
respectively.  The  remaining  35  percent 
occurred  in  rollover  and  other  crashes. 

Currently,  both  FMVSS  Nos.  208  and 
214  specify  that  the  vehicle  doors  are 
fully  closed  and  latched,  but  not  locked 
when  tested.  With  respect  to  the  lock 
position,  this  procediue  simulates  a 
worst-case  crash  condition  for  real- 
world  crashes.  By  specifying  a  worst- 
case  test  condition,  these  requirements 
lead  to  stronger  door  latches,  providing 
better  occupant  ejection  safety 
protection. 

c.  Automatic  Door  Locks  (ADLs) 

Recently,  many  passenger  vehicles 
have  been  equipped  with  ADLs.  Four 
basic  ADL  designs  currently  exist:  (1) 
Gear-based,  (2)  speed-based,  (3) 
ignition-based,  and  (4j  brake-based 
locking.  Three  of  the  designs  are  not 
sensitive  to  vehicle  traveling  speed.  The 
following  are  general  descriptions  of 
these  ADLs. 

1.  Gear-based  ADLs:  All  vehicle  doors 
will  automatically  lock  when  the 
vehicle  transmission  is  shifted  out  of  the 
"park"  position  when  all  doors  are 
closed  and  the  engine  ruiming. 

2.  Speed-based  ADLs:  All  vehicle 
doors  will  automatically  lock  when: 

•  All  doors  are  closed  while  the 
transmission  is  in  any  position  other 
than  "park"  and  the  vehicle  brake  pedal 
is  inactive,  and 

•  The  engine  is  running  and  the 
-vehicle  speed  exceeds  a  pre-defined 

limit. 


3.  Ign  tion-based  ADLs:  All  vehicle 
doors  w  11  automatically  lock  when  the 
vehicle  gnition  is  turned  on  (regardless 
of  whet  ler  the  door  is  open). 

4.  Bra  ce-based  ADLs:  All  vehicle 
doors  w  II  automatically  lock  when: 

•  All  doors  become  closed  while  the 
transmii  sion  is  in  any  position  other 
than  "pi  irk"  and  the  brake  pedal  is 
active,  a  ad 

•  Th«  engine  is  running,  and  the 
brake  p<  dal  becomes  inactive. 

An  At)L-equipped  vehicle  will 
automat  ically  lock  the  doors  whenever 
the  driv  jr  completes  the  said 
procedu  res  during  a  trip.  Judging  from 
the  above  general  descriptions,  NHTSA 
believes  that  only  ADLs  equipped  with 
speed-b  ised  locking  can  assure  that  the 
doors  w  ill  lock  continuously  when  the 
vehicle  is  moving  above  a  certain  speed. 
Howeve  r,  there  are  instances  when  an 
ADL  CO'  dd  be  broken,  disabled,  defeated 
or  unlo<  ked  manually  before  and/or  . 
during  i  crash.  The  other  three  ADL 
systems  cannot  assure  that  the  doors 
will  loc  c  continuously  when  the  vehicle 
is  movii  ig.  Also,  the  owner's  manuals  of 
some  v(  hicles  explain  how  the  owner 
can  disj  ble  and/or  modify  the  ADLs. 

2.  Disci  ssion  i 

a.  The  1  'etition  for  Rulemaking 

On  O  :tober  19,  2001,  GM  submitted  a 
petition  for  rulemaking  (Docket  No. 
NHTSA  -02-11321-1)  requesting  that 
NHTSA  initiate  rulemaking  to  amend 
the  test  conditions  of  FMVSS  Nos.  208 
and  21^  allowing  vehicles  equipped 
with  ADLs  to  be  tested  with  all  doors 
lockedJCurrently,  S8.1.7  and  S16.2.4  of 
FMVSS  No.  208  specify  that  in  a  fit)ntal 
crash  te  st,  all  vehicle  doors  are  fully 
closed  j  nd  latched  but  not  locked. 
Similarly,  S6.8  of  FMVSS  No.  214 
specifie  s  that  in  a  side  impact  test,  all 
doors,  including  any  rear  hatch  or 
tailgatej  are  fully  closed  and  latched  but 
not  looted.  The  petition  for  rulemaking 
indicates  that  GM  has  decided  to  equip 
all  its  future  passenger  cars  and  light 
trucks  with  ADLs  that  are  programmed 
to  lock  *vhile  the  vehicle  is  moving,  and 
that  the  requested  amendment  would 
allow  V  shicles  equipped  with  ADLs  to 
be  teste  d  according  to  their  designed 
conditi  >n.  GM  claims  that  this  test 
conditi  )n  would  better  reflect  and 
predict  field  performance.  In  addition, 
GM  da  ms  that  initiating  such  a 
rulema  dng  would  encourage 
manufc  cturers  to  equip  their  vehicles 
with  A  3Ls,  and  that  this  would  result 
in  bettc  r  occupant  protection. 

b.  Agei  cy  Analysis 

Cras  1  expellence  pnor  to  the  issuance 
of  FM\  SS  Nos.  208  and  214  and 


subsequent  analyses  of  the  crash  data 
indicate  that  vehicle  doors  can  open  in 
crashes  due  to  the  &ilure  of  hinge/latch/ 
lock  assembly  systems,  and  that  this  can 
result  in  occupant  ejections.  In 
promulgating  FMVSS  Nos.  208  and  214, 
NHTSA  decided  to  specify  test 
conditions  simulating  a  worst-case 
condition  observed  in  real  crashes  with 
respect  to  the  door  lock  position. 
Therefore,  the  test  conditions  of  both 
standards  currently  require  that  all 
vehicle  doors  are  fully  closed  and 
latched  but  not  locked  in  a  dynamic 
impact  test.  The  goal  is  to  require  the 
installation  of  better  door  hinge/latch 
assemblies,  thus  minimizing  side/rear 
door  ejections. 

The  agency  recognizes  that  many  late 
model  year  passenger  cars  and  light 
trucks  are  equipped  with  ADLs. 
However,  we  have  no  data  to  indicate 
whether  or  not  ADL-equipped  vehicles 
have  a  reduced  likelihood  of  opening  in 
a  real  crash  or  to  indicate  consiuner 
acceptance  of  ADLs.  NHTSA  is  also 
concerned  that  there  are  many  different 
ADL  design  concepts,  and  that  there 
may  be  situations  in  which  an  ADL 
could  be  broken,  disabled,  or  unlocked 
at  the  time  of  a  crash.  The  test 
conditions  ciirrently  specified  in 
FMVSS  Nos.  208  and  214  replicate  these 
real  world  situations. 

As  noted  previously,  there  are  four 
basic  ADL  designs:  (1)  Gear-based,  (2) 
speed-based,  (3)  ignition-based,  and  (4) 
brake-based.  Three  of  these  designs  are 
not  sensitive  to  the  traveling  velocity  of 
the  vehicle.  Many  ADL  systems  have  a 
manual  control  button  on  the  driver  side 
as  a  convenience  featiure.  Drivers  can 
unlock  the  doors  of  ADL-equipped 
vehicles,  and  the  door  will  not 
necessarily  relock.  For  instance,  drivers 
can  stop  some  ADL-equipped  vehicles, 
unlock  the  doors  by  pushing  the  button, 
and  discharge  occupants.  In  this 
particular  case,  the  gear-based  ADLs 
would  not  relock  the  doors  unless  the 
driver  shifted  the  transmission  back  to 
and  then  out  of  the  "park"  position.  In 
addition,  the  brake-based  ADLs  would 
not  relock  the  doors  if  the  vehicle 
accelerated  before  all  doors  were  fully 
closed.  Therefore,  there  is  no  guarantee 
that  ADLs  .will  assure  that  the  doors  will 
be  locked  continuously  when  the 
vehicle  is  moving.  While  the  speed- 
based  ADLs  may  have  the  most 
potential  for  reducing  unlocked  doors  in 
the  real  world,  there  is  no  indication 
that  all  ADLs  produced  in  the 
immediate  future  woidd  be  of  this  type. 
Therefore,  based  on  the  reasons  above, 
we  believe  that  the  test  conditions 
specified  in  FMVSS  Nos.  208  and  214 
are  appropriate  for  ADL-equipped 
vehicles.  Allowing  ADL-equipped 
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vehicles  to  be  tested  with  all  doors 
locked  could  result  in  a  reduction  of  the 
stringency  of  the  test  conditions  and 
detract  from  safety. 

Finally,  GM  did  not  present  any 
technical  data  in  support  of  its  assertion 
that  allowing  doors  to  be  locked  in  the 
impact  tests  of  FMVSS  Nos.  208  and  214 
would  encoiurage  manufacturers  to 
install  ADLs  in  their  vehicles.  Moreover, 
there  is  no  evidence  that  ADLs  will 
necessarily  result  in  better  occupant 
protection.  Manufacturers  have  been 
complying  with  FMVSS  Nos.  208  and 
214  with  the  doors  closed  and  latched, 
but  not  locked.  Therefore,  there  is  no 
reason  to  believe  that  manufacturers 
would  be  motivated  to  install  ADLs 
based  upon  the  requested  amendment  to 
these  standards,  particularly  if  there 
were  an  additional  associated  cost.  ADL 
components  are  likely  to  be  more 


expensive  than  standard  mechanical 
locks,  and  electrical  ADL  circuitry  in 
the  vehicle  environment  could  be  more 
vulnerable  to  damage/repair/recall 
issues.  Based  on  the  foregoing  reasons, 
the  agency  is  not  convinced  that  such  an 
amendment  by  NHTSA  would 
accelerate  the  installation  of  ADLs  in 
future  vehicles,  nor  that  such 
acceleration  would  yield  a  safety 
benefit. 

Conclusion:  Based  upon  the  above 
analyses,  we  do  not  believe  that  there  is 
sufficient  reason  to  conclude  that 
amending  FMVSS  Nos.  208  and  214  as 
petitioned  would  be  appropriate  or 
provide  a  safety  benefit.  Conducting 
research  to  determine  whether  or  not 
ADLs  could  provide  a  safety  benefit,  to 
develop  performance  requirements  for 
the  various  ADL  designs,  and  to 
establish  consumer  acceptance  of  the 


various  designs  would  take  considerable 
time  and  is  not  included  in  the  agency's 
current  research  plan. 

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition  for  rulemaking.  The  agency . 
has  concluded  that  there  is  no 
reasonable  possibility  that  the 
amendments  requested  by  the  petitioner 
would  be  issued  at  the  conclusion  of  the 
rulemaking  proceeding.  Accordingly, 
the  petition  for  rulemaking  is  denied. 

Authority:  49  U.S.C.  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  November  13,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-28941  Filed  11-19HB3;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

2003  Record  of  Decision  on  the 
Woodpecker  Project  Ares  FInsi 
Environmental  Impact  Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  record  of  decision. 

summary:  The  USDA  Forest  Service, 
Tongass  National  Forest,  has  prepared 
the  2003  Record  of  Decision  for  the 
Woodpecker  Project  Area.  The  project 
aiea  is  located  within  the  Petersburg 
Ranger  District,  on  Mitkof  Island,  about 
27  miles  south  of  Petersburg,  Alaska. 
Forrest  Cole,  Forest  Supervisor  for  the 
Tongass  National  Forest,  has  selected 
the  activities  from  Alternative  6  of  the 
Final  Environmental  Impact  Statement 
(Final  EIS,  August  2001)  that  were  not 
included  in  the  2002  Record  of  Decision 
(signed  December  24,  2002).  The  2003 
decision  includes:  (a)  Harvest  of 
approximately  10.9  million  board  feet  of 
timber  from  approximately  900  acres, 
(b)  construction  of  approximately  4.8 
miles  of  new  classified  road,  and  (c) 
construction  of  approximately  1.3  miles 
of  temporary  road.  An  existing  log 
transfer  facility  will  be  used. 
t>ATES:  The  legal  notice  of  this  decision 
will  be  published  in  the  Juneau  Empire, 
the  newspaper  of  record,  published  in 
Juneau,  Alaska,  on  November  24,  2003. 
This  will  begin  the  45-day  appeal 
period,  which  will  close  on  Thursday, 
January  8r2004.  This  decision  may  be 
implemented  no  sooner  than  5  business 
days  after  close  of  the  appeal  period,  if 
no  appeal  is  received.  If  an  appeal  is 
received,  this  decision  may  be 
implemented  no  sooner  than  15  days 
Sc^lowing  disposition  of  the  appeal. 
ADDRESSES:  Requests  for  copies  of  the 
Record  of  Decision  or  Final  EIS  may  be 
directed  to:  Linda  Slaght,  Petersburg 
Ranger  District,  P.O.  Box  1328, 
Petersburg,  Alaska  99833,  Phone  (907) 
772-3871;  fax  (907)  772-5995;  or  E-mail 


Islagha  fs.fed.us.  The  Responsible 
Official  is  Forrest  Cole,  Forest 
Supervi  sor,  Tongass  National  Forest, 
648  Mis  sion  Street,  Ketchikan,  AK 
99901.  ■  'he  Regional  Forester  is  the 
Appeal  Deciding  Officer.  Written 
notices  bf  appeal  must  be  addressed  to: 
Regions  1  Forester,  Alaska  Region, 
USDA,  -orest  Service,  P.O.  Box  21628, 
Juneau,  AK  99802-1628. 
FOR  FUR  THER  INFORMATION  CONTACT: 
Request  s  for  further  information 
concerr  ing  the  Final  EIS  or  the 
Record(  >)  of  Decision  may  be  directed  to 
Patricia  Grantham,  District  Ranger,  or 
Linda  Slaght,  Writer/Editor,  Petersbiu^ 
Ranger  District,  907-772-3871.  Copies 
of  the  2003  Record  of  Decision  have 
been  mailed  directly  to  those  people 
who  requested  to  be  on  the  project 
mailing  list.  Additional  copies  may  be 
obtaine<  1  from  the  Petersburg  Ranger 
District  or  reviewed  at  public  libraries 
through  out  southeast  Alaska.  The  2003 
Record  pf  Decision  is  also  posted  on  the 
Tongasi  National  Forest  Web  site  at 
http://viww.fs.fed.  us/ rlO /tongass. 
SUPPLEMENTARY  INFORMATION: 

Backfixjund:  The  Forest  Supervisor 
for  the  Jongass  National  Forest  signed 
a  Record  of  Decision  for  the 
Woodpecker  Project  Area  on  December 
24,  200;  I.  No  appeals  were  received  and 
the  Dec  sion  is  being  implemented.  All 
of  the  a  :tivities  approved  by  the  2002 
Decisioji  were  outside  roadless  areas,  in 
compliance  with  an  order  issued  by  the 
U.S.  District  Court,  District  of  Alaska,  in 
Siena  Glub  v.  Rey  (JOO-0009  CV  (JKS)) 
on  April  26,  2002.  That  order  enjoined 
the  Forist  Service  from  permitting 
timber  liarvest  and  road  building  in 
roadless  areas  until  the  completion  of 
the  fina^  supplemental  environmental 
impact  statement  (SEIS)  for  the  Tongass 
Nations  1  Forest  Land  and  Resource 
Manage  ment  Plan  (Forest  Plan).  The 
SEIS  wi  is  signed  on  February  24,  2003, 
and  the  injunction  was  lifted. 

The  \  l^oodpecker  Project  Area  is 
partly  v  rithin  the  Crystal  Inventoried 
Roa(fie4s  Area  on  the  Tongass  National 
Forest.  tThe  Roadless  Area  Conservation 
Rule  (Roadless  Rule,  36  CFR  294.10, 
January  12,  2001)  generally  prohibits 
timber  narvesting  and  road  building  in 
roadlesf  areas  with  a  period  of 
transition  for  the  Tongass.  This 
transition  period  makes  an  exception  for 
project^  where  a  notice  of  availability 
for  a  dr^ft  environmental  impact 
statement  was  published  prior  to 


January  12,  2001.  Since  the  notice  of 
availability  for  the  Woodpecker  project 
was  published  on  August  18,  2000,  this 
project  is  exempted  from  the 
prohibitions  in  the  Roadless  Rule.  The 
Woodpecker  project  is  consistent  with 
the  Forest  Plan  and  the  Forest  Plan 
SEIS. 

This  decision  is  subject  to 
administrative  review  (appeal)  piusuant 
to  36  CFR  part  215.  The  legal  notice  of 
this  decision  will  be  published  in  the 
Juneau  Empire,  the  newspaper  of 
record,  published  in  Juneau,  Alaska,  on 
November  24,  2003,  which  will  start  the 
45-day  appeal  period.  A  written  notice 
of  appeal  that  includes  sufficient 
evidence  of  why  this  decision  should  be 
changed  and  requirements  of  36  CFR 
part  215  mnst  be  postmarked  by  the  last 
day  of  the  appeal  period  and  filed  with 
the  Appeal  Deciding  Officer:  Regional 
Forester,  Alaska  Region,  USDA  Forest 
Service,  P.O.  Box  21628,  Juneau,  WK 
99802-1628. 

Responsible  Official:  Forrest  Cole, 
Forest  Supervisor,  Tongass  National 
Forest,  Federal  Building,  Ketchikan, 
Alaska  99901,  is  the  responsible  official. 

(Authority:  40  CFR  1505.2  and  1506.6;  Forest 
Service  Handbook  1909.15,  Section  28) 

Dated:  November  13,  2003. 
Forrest  Cole,  ' 

Forest  Supervisor. 

[FR  Doc.  03-28970  Filed  11-19-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Agricultural  Air  Quality 
Task  Force  will  meet  to  continue 
discussions  on  critical  air  quality  issues 
in  relation  to  agriculture.  Special 
emphasis  will  be  placed  on  obtaining  a 
greater  understanding  about  the 
relationship  between  agricultural 
production  and  air  quality.  The  meeting 
is  open  to  the  public;  a  draft  agenda  of 
the  meeting  is  attached. 
DATES:  The  meeting  will  convene 
Wednesday,  December  3,  2003,  at  8 
a.m.,  and  continue  until  5  p.m.;  resume 
Thursday,  December  4,  2003,  from  8:15 


a.m.  to  4:30  p.m.  Individuals  with 
written  materials,  and  those  who  have 
requests  to  make  oral  presentations, 
should  contact  the  Natural  Resoim:es 
Conservation  Service  (NRCS),  at  the 
address  below,  on  or  before  November 
18,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Doubletree  Hotel,  Two  Portola  Plaza, 
Monterey.  California  93940;  telephone: 
(831)  649-4511.  Written  material  and 
requests  to  make  oral  presentations 
should  be  sent  to  Dr.  Beth  Sauerhafl, 
USDA-NRCS,  Post  Office  Box  2890, 
Room  6158,  Washington,  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  should  be 
directed  to  Dr.  Beth  Sauerhalt, 
Designated  Federal  Official;  telephone: 
(202)  720-8578;  fax:  (202)  720-2646;  e- 
mail:  Beth.Sauerhaft@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 

this  meeting  is  given  imder  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
AAQTF,  including  any  revised  agendas 
for  the  December  3  and  4,  2003,  meeting 
that  occur  after  this  Federal  Register 
notice  is  published,  may  be  found  on 
the  Worid  Wide  Web  at  http:// 
fargo.nserl.purdue.edu/faca. 

Draft  Agenda  of  the  December  3  and  4, 
2003,  Meeting  of  the  AAQTF 

A.  Welcome  to  California 

•  Local  and  NRCS  officials 

B.  Discussion  of  August  minutes 

C.  Presentation/Discussion  of 

Documents  to  Be  Approved  by 
Conclusion  of  Meeting  and 
Subsequently  Presented  to 
Secretary  Veneman 

D.  Subcommittee  Presentations 

•  Emerging  Issues  Committee  Report 

•  Research  Committee  Report 

•  Policy  Committee  Report 

•  Education/Technology  Transfer 
Committee  Report 

E.  Local  Research  Presentations 

-    •  University  of  California  (UC), 
Davis — Field  Research 

•  UC  Davis,  Nitrogen  Balance 

•  Alternatives  to  Methyl  Bromide 

F.  Dairy  Action  Plan 

G.  Presentation  of  Collaborative  Efforts 

between  NRCS  and  Local  Air 
District 
H.  Presentation  of  South  Coast 
Anaerobic  Digester  Project 
I.  Environmental  Protection  Agency 

Update 
J.  Pesticide  Volatile  Organic  Compounds 
K.  Diesel  Air  Toxic  Control  Measures 
L.  Next  Meeting,  Time/Place 
M.  Public  Input  (Time  will  be  reserved 
before  lunch  and  at  the  close  of 
each  daily  session  to  receive  public 
comment.  Individual  presentations 
will  be  limited  to  5  minutes). 
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Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  give  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
Dr.  Sauerhaft  no  later  than  November 
18,  2003.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  committee  in  advance  of 
the  meeting,  that  person  should  submit 
30  copies  to  Beth  Sauerhaft  no  later  than 
November  14,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  Dr. 
Sauerhaft. 

USDA  prohibits  discrimination  in  its 
programs  and  activities  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  sexual  orientation,  or 
disability.  Additionally,  discrimination 
on  the  basis  of  political  beliefs  and 
marital  or  family  status  is  also 
prohibited  by  statutes  enforced  by 
USDA  (not  all  prohibited  bases  apply  to 
all  programs).  Persons  with  disabilities 
who  require  alternate  means  for 
conununication  of  program  information 
(Braille,  large  print,  audio  tape,  etq.) 
should  contact  the  USDA's  Target 
Center  at  (202)  720-2000  (voice  and 
TDD).  The  USDA  is  an  equal 
opportunity  provider  and  employer. 

Signed  in  Washington,  DC  on  November  5, 
2003. 

Bruce  I.  Knight, 

Chief,  Natural  Resources  Conservation 
Service. 

(FR  Doc.  03-28967  Filed  ll-19-03r8:45  am) 

BILUNG  CODE  3410-16-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Maine  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Maine  Advisory  Committee  will 
convene  at  11  a.m.  and  adjourn  at  12 
p.m.,  Thursday,  November  20,  2003. 
The  purpose  of  the  conference  call  is  to 
discuss  steps  to  be  taken  and  allocation 
of  duties  for  planning  a  community 
forum  in  Lewiston,  ME  on  post-9/11 
immigrant  experiences. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-888-532-2976,  access  code: 
20076641.  Any  interested  member  of  the 


public  may  call  this  nmnberaiftl  Ifsten 
to  the  meeting.  Callers  can  expect  to 
inciu-  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  nvunber  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code 
number. 

To  ensiu«  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Aonghas  St- 
Hilaire  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116),  by 
4  p.m.  on  Wednesday,  November  19, 
2003.  The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  4, 
2003. 

Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-28945  Filed  11-19-03;  8:45  am] 
BILUNG  COOE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Missouri  and  Oidahoma 
Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Missoiiri  and  Oklahoma  Advisory 
Committees  will  convene  at  1:30  p.m. 
and  adjourn  at  3  p.m.  on  Wednesday, 
December  17,  2003.  The  purpose  of  the 
conference  call  is  to  conduct  strategic 
planning  and  discuss  recommendations 
to  hold  a  regional  "Civil  Rights 
Listening  Tour"  in  2004. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8292,  access  code 
20244814.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number. 
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To  ensiire  that  the  Commission 
secures  an  appropriate  niunber  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Jo  Ann  Daniels  of 
the  Central  Regional  Office,  913-551- 
1400  and  TDD  number  913-551-1414, 
by  3  p.m.  on  Thiusday,  December  11, 
2003.  The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  10, 
2003. 

Ivy  L.  Davis, 

Chief.  Regional  Progmms  Coordination  Unit. 
(FR  Doc.  03-28948  Filed  11-19-03;  8:45  am] 
BILLING  CODE  6335-01-^ 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
New  Hampshire  Advisory  Committee 
will  convene  at  10:30  a.m.  and  adjourn 
at  11:30  a.m.,  Tuesday,  November  25, 
2003.  The  purpose  of  the  conference  call 
is  to  discuss  final  planning  steps  for  the 
commimity  forum  in  Bedford,  NH,  on 
access  to  health  care  by  limited-English- 
proficient  and  hearing-impaired 
persons. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
nimiber:  1-800-659-1025,  access  code: 
20275780.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  inciured  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-577-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code 
number. 

To  ensure  that  the  Commission 
seciires  an  appropriate  number  of  lines 
for  the  public.Tpersons  are  asked  to 
register  by  contacting  Aonghas'St- 
Hilaire  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116),  by 
4  p.m.  on  Monday,  November  24,  2003. 

The  meeting  will  be  conducted 
piu^uant  to  the  provisions  of  the  rules 
and  regiilations  of  the  Conunission. 


Dated  at  Washington,  DC,  November  10, 


2003. 
IvyL. 

Chief. 
[FR  Doc, 
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Rt  giona]  Programs  Coordination  Unit. 
03-28944  Filed  11-19-03;  8:45  am] 
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COMMI  SSION  ON  CIVIL  RIGHTS 

Agendi  and  Notice  of  Public  Meeting 
of  the  ( )hio  Advisory  Committee 

Notic  B  is  hereby  given,  pursuant  to 
the  pro  isions  of  the  rules  and 
regulat:  ons  of  the  U.S.  Commission  on 
Civil  R  ghts,  that  a  planning  meeting  of 
the  Ohi  a  Advisory  Committee  to  the 
Commi  ision  will  convene  at  1  p.m.  and 
adjoiirr  at  6  p.m.  on  Monday,  November 
24,  200 ),  and  the  Committee  will 
conven  3  at  9  a.m.  to  4  p.m.  on  Tuesday, 
Novem  )er  25,  2003  at  the  Ohio  Civil 
Rights  ( Commission,  1111  East  Broad 
Street,  i  Columbus,  Ohio  43205.  The 
purpos  (  of  the  fact-finding  meeting  is  to 
gather 
Crimes 

Perse  ns  desiring  additional 
inform!  ition,  or  planning  a  presentation 
to  the  C  ommittee,  should  contact 
Chairpdrson  Lynwood  L.  Battle,  Jr.,  513- 
281-4330,  or  Constance  M.  Davis, 
Directo  r  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).   learing-impaired  persons  who 
will  att  3nd  the  meeting  and  require  the 
service ;  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  te  1  (10)  working  days  before  the 
schedu  ed  date  of  the  meeting. 

The  1  neeting  will  be  conducted 
pursua  It  to  the  provisions  of  the  rules 
and  rej  ulations  of  the  Conunission. 

Dated  at  Washington,  DC,  November  4, 
2003. 

Ivy  L.  0  ivis, 

Chief.  R  igional  Programs  Coordination  Unit. 
(FR  Doc  03-28949  Filed  11-19-03;  8:45  am] 

BILUNG  I  ODE  6335-01-P 


COMM  SSiON  ON  CIVIL  RIGHTS 

Agend  i  and  Notice  of  Public  Meeting 
of  the  9wa,  Kansas  and  Nebraska 
Advisory  Committees  ^ 

Notice  is  hereby  given,  piu-suant  to 
the  pro  i^isions  of  the  rules  and 
regulat  ons  of  the  U.S.  Commission  on 
Civil  R  ghts,  that  a  conference  call  of  the 
Iowa,  1  Kansas  and  Nebraska  Advisory 
Comm  ttees  will  convene  at  1:30  p.m. 
and  ad  oum  at  3  p.m.  on  Tuesday, 
Decem  )er  16,  2003.  The  purpose  of  the 
confer*  nee  call  is  to  conduct  strategic 
planni  ig  and  discuss  recommendations 


to  hold  a  regional  "Civil  Rights 
Listening  Tour"  in  2004. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8297,  access  code 
20244794.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  inciured  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  numiber. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Jo  Aim  Daniels  of 
the  Central  Regional  Office,  (913)  551- 
1400  and  TDD  number  (913)  551-1414, 
by  3  p.m.  on  Thiusday,  December  11, 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Bated  at  Washington,  DC,  November  10, 
2003. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-28946  Filed  11-19-03;  8f45  am] 

BILUNG  CODE  433S-41-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alabama,  Arltansas,  Louisiana 
and  Mississippi  Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Alabama,  Arkansas,  Louisiana  and 
Mississippi  Advisory  Committees  will 
convene  on  Wednesday,  December  3, 
2003  at  9:30  a.m.  and  recess  at  12;30 
p.m.  on  Wednesday,  December  3  and 
reconvene  at  9:30  a.m.  on  Thursday, 
December  4,  2003  at  9:30  a.m.  and 
adjourn  at  12:30  p.m.  on  Thursday, 
December  4,  2003.  The  purpose  of  the 
conference  call  is  to  receive  information 
about  outstanding  and  emerging  issues 
in  the  southern  region,  i.e.  predatory 
lending  in  minority  communities;  racial 
profiling,  the  Patriot  Act;  inunigrant 
issues;  voter  rights  and  election  reform; 
environmental  justice;  and  the  effect  of 
the  "No  Child  Left  Behind"  initiative 
upon  education  for  minority  students. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
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number:  l-«00-720-5846,  #20104654 
on  Wednesday,  December  3  and  1-888- 
869-0374,  #20104671  on  Thursday, 
December  4.  Any  interested  member  of 
the  public  may  call  this  number  and 
listen  to  the  meeting.  Callers  can  expect 
to  incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
wiU  not  refund  any  incurred  chatges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  nimiber  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  listed  above. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lihes 
for  the  public,  persons  are  asked  to 
register  by  contacting  Jo  Ann  Daniels  of 
the  Central  Regional  Office.  (913)  551- 
1400,  by  3  p.m.  (COST)  on  Monday, 
December  1,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  3, 
2003. 

Ivy  L.  Davis, 

Chief,  Regional  Progmms  Coordination  Unit. 
[FR  Doc.  03-28947  Filed  11-19-03;  8:45  am] 

BHJJNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Regulations  and  Procedures  Teclinical 
Advisory  Committee;  Notice  of  Open 
Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  will 
meet  on  December  10,  2003,  9  a.m.. 
Room  3884,  in  the  Herbert  C  .  Hoover 
Building.  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Discussion  on  technology  controls, 
including  proposed  rule  on  computer 
and  microprocessor  technology. 

5.  Discussion  on  deemed  export 
licensing. 


6.  Discussion  on  sanctioned  parties 
screening  lists  proposal. 

7.  Discussion  on  EAR  coimtry  groups 
revision. 

8.  Discussion  on  Enhanced 
Proliferation  Control  hiitiative  (EPQ). 

9.  Update  on  Simplified  Network 
Application  Process  (SNAP)  and 
proposed  rule. 

10.  Update  on  Automated  Export 
System  (AES)  implementation. 

11.  Reports  from  working  groups. 
The  meeting  will  be  open  to  the 

public  and  a  limited  umber  of  seats  will 
be  available.  Reservations  are  not 
accepted.  To  this  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  Conunittee 
suggests  that  presenters  forward  the 
public  presentation  materials,  two 
weeks  prior  to  the  meeting  date,  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  BIS/EA,  MS:  1099D,  U.S. 
Department  of  Commerce,  14th  St.  & 
Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  462-2583. 

Dated:  November  17,  2003. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  03-28986  Filed  ll-l»-03;  8:45  am] 
BILUNG  CODE  SSIO-JT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-887] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Tetraliydrofurfuryl  AIcoIk>I  from  ttie 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Postponement  of 
Preliminary  Determination  of 
Antidiunping  Duty  Investigation. 


EFFECTIVE  DATE:  November  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Bertrand  or  Peter  Mueller, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  telephone:  (202)  482-3207. 
(202)  482-5811,  respectively. 
SUMMARY:  The  Department  of  Commerce 
("Department")  is  postponing  the 


preliminary  determination  in  the 
antidimiping  duty  investigation  of 
tetrahydrofurfuryl  alcobol  ("THFA") 
from  the  People's  Republic  of  China 
("PRC")  from  November  30,  2003,  until 
no  later  than  January  19,  2004.  This 
postponement  is  made  pursuant  to 
section  733(c)(1)(A)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"). 

SUPPLEMENTARY  INFORMATION: 

Postponement  of  Determination  Results 

On  July  18,  2003,  the  Department 
published  the  initiation  of  the 
antidiunping  duty  investigations  of 
imports  of  THFA  from  the  PRC.  See 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Notice  of  Initiation 
of  Antidumping  Duty  Investigation: 
Tetrahydrofurfuryl  Alcohol  from  the 
People's  Republic  of  China,  68  FR  42686 
(July  18.  2003).  The  notice  of  initiation 
stated  that  we  would  make  oiu- 
preliminary  determinations  for  this 
antidiunping  duty  investigation  no  later 
than  140  days  after  the  date  of  issuance 
of  the  initiation  (i.e.,  November  30, 
2003). 

On  October  29,  2003,  Petitioner  made 
a  timely  request  pursuant  to  19  CFR 
§351. 205(e)  for  a  fifty  day  postponement 
of  the  preliminary  determination,  or 
until  January  19,  2004.  The  Petitioner 
requested  postponement  of  the 
preliminary  determination  because  it 
believes  additional  time  is  necessary  to 
allow  Petitioner  to  review  responses  to 
the  supplemental  questiormaire,  gather 
and  submit  publically  available 
information  to  value  the  factors  of 
production  based  on  respondent's 
supplemental  questionnaires,  and  to 
allow  Petitioner  to  fully  participate  in 
the  preliminary  determination. 

For  the  reasons  identified  by  the 
Petitioner,  and  because  there  are  no 
compelling  reasons  to  deny  the  request, 
we  are  postponing  the  preliminary 
determination  under  section  733(c)(1)  of 
the  Act.  Therefore,  the  preliminary 
determination  is  now  due  on  January 
19,  2004.  The  deadline  for  the  final 
determination  will  continue  to  be  75 
days  after  the  date  of  the  preliminary  - 
determination. 

This  notice  is  published  pursuant  to 
sections  733(f)  and  777(i)  of  the  Act. 

Dated:  November  14,  2003.  «,• 

James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-29048  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 090903C] 

Small  Taices  of  Marine  Mammals 
Irtcidental  to  Specified  Activities; 
Oceanographic  Survey  in  the 
Northwest  Atlantic  Ocean  Near 
Bermuda 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  meunmals,  by 
harassment,  incidental  to  conducting  an 
oceanographic  survey  in  the  Northwest 
Atlantic  Ocean  near  Bermuda  has  been 
issued  to  Lamont-Doherty  Earth 
Observatory  (LDEO). 
DATES:  Effective  from  November  14, 
2003  through  November  13.  2004. 
ADDRESSES:  The  application,  a  list  of 
references  used  in  this  document,  and/ 
or  the  MA  are  available  by  writing  to  P. 
Michael  Payne,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  the  contact 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  C.  Hagedom,  Office  of  Protected 
Resoiut:es,  NMFS,  (301)  713-2322,  ext 
117. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  Uie 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a     - 
negligible  impact  on  the  species  or 
stockis)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 


availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "...aa  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonaily  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
speciesior  stock  through  effects  on 
annual  tales  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  ftoi  an  authorization  to 
incider  tally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
Section  3(18)(A),  the  MMPA  defines 
"harassment"  as: 

any  ac  t  of  pursuit,  torment,  or  annoyance 
which  (i  has  the  potential  to  injure  a  marine 
mamma  or  marine  mammal  stock  in  the 
wild;  or  [ii)  has  the  potential  to  disturb  a 
marine  i  fiammal  or  marine  mammal  stock  in 
the  wile  by  causing  disruption  of  behavioral 
patterns  including,  but  not  limited  to, 
migratia  n,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

The  1  Brm  "Level  A  harassment' 
means  larassment  described  in 
subpart  igraph  (A)(i).  The  term  "Level  B 
harass!  lent"  means  harassment 
descrihsd  in  subparagraph  {A)(ii). 

Subs  !ction  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  app  ication  followed  by  a  30-day 
public  lotice  and  comment  period  on 
any  pre  posed  authorizations  for  the 
incider  tal  harassment  of  marine 
raamm  ds.  Within  45  days  of  the  close 
of  the  c  omment  period,  NMFS  must 
either  i  jsite  or  deny  issuance  of  the 
author  zation. 

Summi  try  of  Request 
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ly  16,  2003,  NMFS  received  an 
ic^ion  from  LDEO  for  the  taking, 
harassment,  of  several  species  of 
mammals  incidental  to 
conduc  ting  a  seismic  survey  by  the  R/ 
Maufice  Ewing  within  the  Northwest 
Ocean  off  the  coast  of  Bermuda 
Bermuda  Rise  area,  between 
35°  N  and  between  61°  and  68° 
mid-  to  late-November  and 
Ejecember  2003.  These  operations 
place  within  the  Exclusive 
Econoihic  Zone  (EEZ)  of  Bermuda  and 
international  watel-s.  Clearance 
conduct  the  seismic  survey  in  the 
EEZ  has  been  requested  from 
Bermuda  (U.K.).  The  purpose  of  this 
is  to  determine  what  physical 
h^mical  changes  have  been 
impart  id  to  the  tectonic  plate  as  a  result 
iruption  of  the  Bermuda  volcano, 
tanding  what  portion  of  the 
the  seafloor  is  caused  by 


thermal  (temporary)  versus  chemical 
(permanent)  changes  to  the  plate,  it  will 
be  possible  to  predict  the  rate  that 
volcanoes  in  the  middle  of  plates  will 
sink  beneath  the  waves. 

Description  of  the  Activity 

The  seismic  survey  will  involve  a 
single  vessel,  the  R/V  Maurice  Ewing. 
The  Maurice  Ewing  will  deploy  an  array 
of  20  aiigims  as  an  energy  source,  and 
a  receiving  system  consisting  of  Ocean 
Bottom  Hydrophones  (OBH's),  96 
sonobuoys,  and/or  a  6-km  (3.2-nm) 
towed  hydrophone  streamer.  The  energy 
to  the  airgun  array  is  compressed  air 
supplied  by  compressors  on  board  the 
source  vessel.  As  the  airgim  array  is 
towed  along  the  survey  lines,  the  towed 
hydrophone  streamer  or  OBH's  will 
receive  the  returning  acoustic  signals 
and  transfer  the  data  to  the  on-board 
processing  system.  The  OBH's  and 
sonobuoys  will  be  deployed  by  the  R/V 
Maurice  Ewing. 

All  planned  geophysical  data 
acquisition  activities  will  be  conducted 
by  LDEO  scientists,  with  on-board 
assistance  from  the  scientists  who  have 
proposed  the  study.  The  survey  will  be 
conducted  in  the  deep  ocean  depths 
(>1000  m  or  3281  ft)  of  the  Bermuda 
Rise.  The  siuvey  program  will  consist  of 
approximately  2400  km  (1296  nm)  of 
survey  lines.  There  will  be  two 
intersecting  seismic  reflection  and 
refraction  lines,  each  approximatel600 
km  (324  nm)  long.  One  line  will  be 
oriented  north-south  along  a  magnetic 
isochron,  and  the  other  line  will  be 
oriented  east-west  along  the  presumed 
track  of  the  hotspot.  The  point  of 
intersection  of  these  two  lines  will  be  in 
close  vicinity  of  Bermuda  Island.  Each 
of  the  two  lines  will  be  surveyed  twice. 
Along  each  line,  the  upper  crustal 
structure  will  be  determined  by 
acquiring  multibeam  sonar, 
multichannel  seismic  (MCS),  and 
sonobuoy  refraction  data.  Then,  a  linear 
array  of  OBH's  will  be  deployed  for 
refraction  shooting.  The  specific 
configuration  of  the  afrgun  array  will 
differ  between  the  MCS  and  OBH     « 
surveys  (described  later  in  this 
document).  There  will  be  additional 
operations  associated  with  equipment 
testing,  startup,  line  changes,  and  repeat 
coverage  of  any  areas  where  initial  data 
quality  is  sub-standard. 

The  procedures  to  be  used  for  the 
2003  seismic  survey  will  be  similar  to 
those  used  during  previous  seismic 
surveys  by  LDEO,  e.g.,  in  the  equatorial 
Pacific  Ocean  (Carbotte  et  ai,  1998, 
2000).  The  proposed  program  will  use 
conventional  seismic  methodology  with 
a  towed  airgun  array  as  the  energy 
source  and  a  towed  streamer  containing 
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hydrophones  as  the  receiver  system.  In 
addition,  sonobuoys  and  OBH's  will 
also  be  used  at  times  as  the  receiver 
system.  In  addition,  a  multi-beam 
bathymetric  sonar  will  be  operated  from 
the  source  vessel  continuously 
throughout  the  entire  cruise,  and  a 
lower-energy  sub-bottom  profiler  will 
also  be  operated  diiring  most  of  the 
survey.  The  Bermuda  cruise  will  likely 
commence  on  November  14,  2003,  and 
continue  until  the  third  week  of 
December,  2003.  Exact  dates  of  the 
activity  may  vary  by  a  few  days  due  to 
weather  conditions  of  the  neeid  to  repeat 
some  lines  if  data  quahty  is 
substandard. 

During  seismic  acquisition,  the  vessel 
will  travel  at  4-5  knots  (7.4-9.3  km/hr). 
During  the  MCS  siirvey,  the  airgun  array 
to  be  used  will  consist  of  20  2000-psi 
Bolt  airguns.  The  standard  20-gun  array 
will  include  airgims  ranging  in  chamber 
Voliune  from  80  to  850  in^,  with  a  total 
volume  of  8,575  in^.  These  airguns  will 
be  spaced  in  an  approximate  rectangle 
of  dimensions  of  35  m  (115  ft)(across 
track)  by  9  m  (30  ft)(along  track). 
Seismic  pulses  will  be  emitted  at 
intervals  of  approximately  20  seconds. 
The  20-^ec  spacing  corresponds  to  a 
shot  interval  of  about  50  m  (164  ft). 
After  the  lines  have  been  surveyed  using 
MCS,  the  hydrophone  streamer  will  be 
retrieved  and  OBH's  will  be  deployed. 
During  OBH  refraction,  an  augmented 
20-gim  array  will  be  used  and 
configured  for  a  total  volume  of 
approximately  11,000  in^  by  changing 
smaller  gun  chambers  for  larger  volume 
chambers  (ranging  from  145  to  875  in^). 
Seismic  pulses  will  be  emitted  at 
intervals  of  240  seconds  during  OBH 
acquisition.  LDEO  believes  that  even 
though  the  augmented  20-gun  array  will 
have  a  total  air  discharge  voliune  of 
approximately  2400  in^  more  than  the 
standard  20-gun  array,  this  will  not 
significantly  increase  the  source  output 
since  the  number  of  guns  has  a  greater 
effect  on  source  output  than  discharge 
volume. 

The  dominant  fr^uency  components 
for  both  airgun  arrays  is  0  - 188  Hz.  The 
standard  20-airgun  array  (MCS  survey) 
will  have  a  peak  soimd  source  level  of 
255  dB  re  1  ^Pa  or  262  dB  peak-to-peak 
(P-P),  and  will  be  towed  at  a  depth  of 
7.5  m  (24.5  ft).  The  augmented  20- 
airgun  array  (OBH  survey)  will  have  a 
peak  sound  source  level  of  256  dB  re  1 
^iPa  or  263  dB  P-P,  and  will  be  towed 
at  a  depth  of  9.0  m  (29.5  ft).  Because  the 
actual  source  is  a  distributed  sound 
source  (20  guns)  rather  than  a  single 
point  source,  the  highest  soimd  levels 
measiuable  at  any  location  in  the  water 
will  be  less  than  the  nominal  source 
level.  Also,  because  of  the  directional 


nature  of  the  soimd  from  the  airgim 
array,  the  effective  source  level  for 
soimd  propagating  in  near-horizontal 
directions  will  be  substantially  lower. 

Along  with  the  airgim  operations,  two 
additional  acoustical  data  acquisition 
systems  will  be  operated  during  most  or 
all  of  the  cruise.  The  ocean  floor  will  be 
mapped  with  an  Atlas  Hydrosweep  DS- 
2  multibeam  15.5-kHz  bathymetric 
sonar,  and  a  3.5-kHz  sub-bottom 
profiler  will  also  be  operated  along  with 
the  multi-beam  sonar.  These  mid- 
frequency  sound  sources  are  commonly 
operated  frtim  the  Maurice  Ewing 
simultaneous  with  the  airgun  array. 

The  Atlas  Hydrosweep  is  mounted  in 
the  hull  of  the  RA^  Maurice  Ewing,  and 
it  operates  in  three  modes,  depending 
on  the  water  depth.  The  first  is  a 
shallow-water  mode  when  water  depth 
is  <400  m  (1312.3  ft).  The  source  output 
is  210  dB  re  1  ^Pa-m  rms  and  a  single 
1-millisec  pulse  or  "ping"  per  second  is 
transmitted,  with  a  beamwidth  of  2.67 
degrees  fore-aft  and  90  degrees  in 
athwartship.  The  beamwidth  is 
measured  to  the  3  dB  point,  as  is  usually 
quoted  for  sonars.  The  other  two  modes 
are  deep-water  modes.  The  Omni  mode 
is  identical  to  the  shallow-water  mode 
except  that  the  source  output  is  220  dB 
rms.  The  Omni  mode  is  normally  used 
only  during  start  up.  The  Rotational 
Directional  Transmission  (RDT)  mode  is 
normally  used  during  deep-water 
op«ation  and  has  a  237-dB  rms  source 
output.  In  the  RDT  mode,  each  "ping" 
consists  of  five  successive 
transmissions,  each  ensonifyiiig  a  beam 
that  extends  2.67  degrees  fore-^  and 
approximately  30  degrees  in  the  cross- 
track  direction.  The  five  successive 
transmissions  (segments)  sweep  from 
port  to  starboard  Mdth  minor  overlap, 
spanning  an  overall  cross-track  angular 
extent  of  about  140  degrees,  with  tiny 
(<1  millisec)  gaps  between  the  pulses 
for  successive  30-degree  segments.  The 
total  duration  of  the  "ping",  including 
all  5  successive  segments,  varies  with 
water  depth  but  is  1  millisec  in  water 
depths  <500  m  (1640.5  ft)  and  10 
millisec  in  the  deepest  water.  For  each 
segment,  ping  duration,  is  l/5th  of  these 
values  or  2/5th  for  a  receiver  in  the 
overlap  area  ensonified  by  two  beam 
segments.  The  "ping"  interval  during 
RDT  operations  depends  on  water  depth 
and  varies  from  once  per  second  in  <500 
m  (1640.5  ft)  water  depth  to  once  per  15 
seconds  in  the  deepest  water. 

The  sub-bottom  profiler  is  normally 
operated  to  provide  information  about 
the  sedimentary  features  and  bottom 
topography  that  is  simultaneously  being 
mapped  by  the  Hydrosweep.  The  energy 
from  the  sub-bottom  profiler  is  directed 
downward  by  a  3.5-kHz  transducer 


mounted  in  the  hull  of  the  Maurice 
Ewing.  The  output  varies  with  water 
depth  from  50  watts  in  shallow  vrater  to 
800  watts  in  deep  water.  Pulse  interval 
is  1  second  but  a  common  mode  of 
operation  is  to  broadcast  five  pulses  at 
1-s  intravals  followed  by  a  5-s  pause. 
Most  of  the  energy  in  the  sound  pulses 
emitted  by  this  multi-beam  sonar  is  at 
mid-frequencies,  centered  at  3.5  kHz. 
The  beamwidth  is  approximately  30° 
and  is  directed  downward.  Maximum 
source  output  is  204  dB  re  1  ^Pa,  800 
watts,  while  nominal  source  output  is 
200  dB  re  1  )iPa,  500  watts.  Pulse 
duration  will  be  4,  2,  or  1  ms,  and  the 
bandwith  of  pulses  will  be  1.0  kHz.  0.5 
kHz,  or  0.25  kHz,  respectively. 

Along  the  two  selected  seismic  lines, 
data  wall  first  be  acquired  using 
multibeam  sonar,  multichannel  seismic, 
and  sonobuoys.  A  total  of  96  sonobuoys 
vfih  be  available,  and  the  Ewing  system 
allows  two  sonobuoys  to  be  recorded  at 
any  time.  The  sonobuoy  profiles  will  be 
analyzed  during  the  MCS  shooting  and 
streamer  recovery  on  each  line.  The 
preliminary  results  from  the  sonobuoy 
refraction  will  be  used  to  plan  the  OBH 
deployment  pattern  on  the  subsequent 
deep  refraction  survey.  Twenty  OBH's' 
will  be  deployed  for  each  line. 

Additional  information  on  the  airgun 
arrays,  Atlas  Hydrosweep,  and  sub- 
bottom  profiler  specifications  is 
contained  in  the  application,  which  is 
available  upon  request  (see  ADDRESSES). 

Comments  and  Responses 

A  notice  of  receipt  of  LDEO's 
application  for  seismic  work  in  the 
Northwest  Atlantic  Ocean  near  Bermuda 
and  proposed  IHA  was  pubUshed  in  the 
Fedn-al  Register  on  October  9,  2003  (68 
FR  58308).  That  notice  described  in 
detail  the  proposed  activity  and  the 
marine  mammal  species  that  may  be 
affected  by  it.  That  information  is  not 
repeated  here.  During  the  30-day  public 
comment  period,  comments  were 
received  from  the  Marine  Mammal 
Commission  (Commission). 

Comment  1 :  The  Commission  believes 
that  NMFS'  preliminary  determinations 
are  reasonable,  provided  NMFS  is 
satisfied  that  the  proposed  mitigation 
and  monitoring  activities  are  adequate 
to  detect  marine  mammals  in  the 
vicinity  of  the  proposed  operations  and 
to  ensure  that  marine  mainmals  are  not 
being  taken  in  unanticipated  ways  or 
numbers.  However,  the  Commission 
notes  that  the  probability  of  detecting 
marine  mammals  about  to  enter  or 
already  inside  the  presumed  safety 
limits  is  probably  close  to  zero  at  night. 
Observers  will  generally  not  be  on  duty, 
and  bridge  personnel  will  have  limited 
time  to  search  for  marine  mammals.  The 
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Federal  Register  notice  for  the  proposed 
IHA  states  that"[a]n  image-intensifier 
night-vision  device  (NVD)  will  be 
available  for  use  at  night,"  but  previous 
Federal  Register  notices  have  stated  that 
"past  experience  has  shown  that  NVDs 
are  of  limited  value  for  this  purpose." 
There  is  no  discussion  of  why  nighttime 
operations  are  considered  necessary, 
why  experienced  marine  mammal 
observers  will  not  be  on  duty  during 
nighttime  hours,  or  how  effective  the 
observation  efforts  are  expected  to  be. 
The  efficacy  of  visual  monitoring  during 
some  of  the  times  that  airguns  would  be 
in  use  and  under  some  of  the  conditions 
likely  to  be  encountered  (e.g.,  during 
night  time  operations  or  in  heavy  sea 
states)  is  highly  questionable.  The 
Commission  notes  that  NMFS  has 
previously  estimated  in  a  Federal 
Register  notice  dated  March  19,  2001, 
that  visual  observation  efforts  were 
expected  to  detect  about  5  percent  of 
animals  inside  safety  Umits  (66  FR 
15380).  Although  the  effectiveness  of 
visual  observations  will  depend  on 
several  factors,  it  appears  likely  that 
many,  if  not  most,  marine  mammals  will 
go  undetected  under  the  proposed 
monitoring  scheme.  If  additional 
information  is  available  regarding  the 
efficacy  of  visual  monitoring  from  the 
vessel  to  be  used,  then  that  information 
should  be  provided  to  justify  NMFS' 
confidence  that  the  proposed 
monitoring  program  will  be  adequate.  If 
no  such  information  is  available,  then 
NMFS  should  seek  alternative  means  of 
ensuring  that  the  required  monitoring 
program  is  likely  to  detect  most  marine 
mammals  in  or  near  the  safety  zones.  In 
addition,  the  Commission  notes  that  it 
is  unclear  whether  vessel-based  passive 
acoustic  monitoring  will  be  conducted 
as  an  adjunct  to  visual  monitoring 
during  the  daytime  and  particularly  at 
night  to  detect,  locate,  and  identify 
marine  mammals  and,  if  not,  why  not. 

Response:  Nighttime  operations  are 
necessary  due  to  cost  considerations. 
The  daily  cost  to  the  federal  government 
to  operate  vessels  such  as  the  Ewing  is 
approximately  $33,000  to  $35,000/day 
(Ljimngren,  pers.  comm.  May  28,  2003). 
If  the  vessel  is  prohibited  from  operating 
during  nighttime,  it  is  possible  that  the 
trip  would  require  an  additional  three  to 
five  days,  or  up  to  $105,000  to  $175,000 
bore,  depending  on  average  daylight  at 
the  time  of  work. 

Taking  into  consideration  the 
additional  costs  of  prohibiting  nighttime 
operations  and  the  likely  impact  of  the 
activity  (including  mitigation  and 
monitoring),  NMFS  has  determined  that 
the  mitigation  required  by  the  IHA 
ensures  that  the  activity  will  have  the 
■least  practicable  adverse  impact  on  the 


affected  1  species  or  stocks.  In  summary, 
marine  mammals  will  have  sufficient 
notice  i  >f  a  vessel  approaching  with 
operati  ig  seismic  airguns  (at  least  one 
hour  in  advance),  thereby  giving  them 
an  opp  )rt\mity  to  avoid  the  approaching 
array;  i '  ramp-up  is  required  after  an 
extendi  (d  power-down,  two  marine 
manmi  d  observers  will  be  required  to 
monita  r  the  safety  radii  using  night 
vision  I  levices  for  30  minutes  before 
ramp-u  p  begins  and  verify  that  no 
marinejinanmials  are  in  or  approaching 
the  safety  radii;  ramp-up  may  not  begin 
unless  the  entire  safety  radii  are  visible; 
and  ramp-up  may  occur  at  night  only  if 
one  airgun  with  a  sound  pressure  level 
of  at  least  180  dB  has  been  maintained 
during  interruption  of  seismic  activity. 
Therefore,  it  is  likely  that  the  20-gun 
array  w  ill  not  be  ramped-up  from  a 
shut-down  at  night.  See  Mitigation  and 
Monitoring  for  more  details. 

It  is  i  Iso  noted  that  at  times, 
piimip(  ds  and  even  some  small 
cetacea  is  will  approach  a  vessel  during 
transmissions  (the  vessel  itself  moving 
forward  at  about  3-^5  knots)  from  the 
side  of  the  vessel  or  the  stem,  meaning 
that  lh«  animal  is  voluntarily 
approai  :hing  a  noise  source  that  is 
increas  ng  in  strength  as  the  animal  gets 
closer,  experience  indicates  that 
pinnipi  ds  will  come  from  great 
distanc  3S  to  scrutinize  seismic- 
reflecti  )n  operations.  Seals  have  been 
observe  d  swimming  within  airgim 
bubblei  only  10  m  (33  ft)  away  from 
active  i  rrays.  Also,  Canadian  scientists, 
who  w(  re  using  a  high-frequency 
seismic  system  that  produced  soimd 
frequer  cies  closer  to  pinniped  hearing 
than  th  )se  used  by  the  Ewing,  describe 
how  se  ds  frequently  approached  close 
to  the  seismic  source,  presiunably  out  of 
curiosih'.  Therefore,  h^FS  has 
concluied  that  this  mitigation 
requirepient  is  reasonable  because  the 
bridge-Vvatch  will  be  concentrating  on 
marine  mammals  approaching  the 
vessel  from  the  bow.  Also,  the  night- 
vision  Ability  of  the  trained  bridge- 
watch  ^aff  will  be  better  than  observers 
elsewhere  on  the  vessel  where  normal 
ship-bqard  lighting  is  more  likely. 
Finally  an  observer  is  still  required  to 
be  on  s  andby,  meaning  he  or  she  will 
be  in  ti  e  vicinity  of  the  bridge  and  is 
not  pre  :luded  from  conducting 
observs  tions  during  night-time. 

The  1  lethodology  for  visual 
observs  tions  was  changed  since  the  5 
percent  estimate  (noted  by  the 
Commission  above),  resulting  in  a 
revised  estimate  of  9  percent  efficacy 
(67  FR  16712,  July  16.  2002).  That  figure 
include  s  both  daytime  and  nighttime 


periods 


increas  ;s  to  18  percent  based  only  on 


of  observation.  The  rate 


daytime  monitoring.  However,  NMFS 
shipboard  marine  mammal  assessment 
surveys  estimate  a  higher  rate  of 
efficacy.  It  should  be  understood  that 
these  efficacy  ratings  were  based  on 
most  difficult  marine  mammals  to  sight, 
such  as  harbor  porpoise  and  Cuvier's 
beaked  whales,  and  not  those  more 
easily  sighted. 

Passive  acoustic  means  of  monitoring 
was  found  to  be  25  percent  effective. 
However,  shipboard  passive  acoustics 
do  not  allow  scientists  to  determine  a 
marine  mammal's  distance  bom  the 
vessel  through  triangiUation;  the  vessel 
operator  could  determine  only  that  a 
marine  mammal  is  some  unknown 
distance  from  the  vessel.  In  order  to 
triangulate  on  the  animal,  a  system 
similar  to  that  used  in  the  Gulf  of 
Mexico  (COM)  Sperm  Whale  Seismic 
Study  (SWSS)  in  May,  2003  would  be 
needed.  The  passive  acoustical 
monitoring  equipment  that  was  used 
onboard  the  Ewing  during  the  COM 
SWSS  is  not  the  property  of  LDEO  or 
the  Ewing,  and  therefore  is  not  available 
for  the  Bermuda  cruise.  LDEO  is 
presently  evaluating  the  scientific 
results  of  the  passive  sonar  from  the 
SWSS  trip  to  determine  whether  it  is 
practical  to  incorporate  it  into  future 
seismic  research  cruises.  NMFS  expects 
a  report  on  this  analysis  shortly. 

Finally,  NMFS  notes  that  the 
monitoring  methods  employed  on  the 
Ewing  are  standard  methods  used 
onboard  vessels  for  conducting  marine 
mammal  abundance  surveys  and  under 
IHA's.  NMFS  would  welcome  the 
Commission's  participation  in  its 
annual  workshop  in  Seattle,  WA  to 
discuss  similar  monitoring  methodology 
used  in  oil  exploration  and  production, 
including  vessel  seismic  operations,  in 
Arctic  waters  or  in  another  venue. 
NMFS  is  especially  interested  in 
exploring  with  the  Commission  the 
potential  for  alternative,  practical, 
monitoring  methodology  for  use  in 
waters  too  far  from  shore-side  facilities 
to  make  aircraft  surveillance  practical. 
Recently,  LDEO  submitted  its  required 
monitoring  report  for  the  IHAs  issued 
for  the  Swing's  seismic  work  in  the  Gulf 
of  Mexico  (68  FR  32460,  May  30,  2003) 
and  Hess  Deep  (68  FR  41314,  July  11, 
2003).  Copies  of  those  documents  are 
available  upon  request  (see  ADDRESSES). 

Comment  2:  Several  species  of 
cetaceans  for  which  LDEO  is  seeking 
incidental  take  authority  stay 
submerged  on  most  dives  for  more  than 
30  minutes.  The  Commission  questions 
whether  conducting  monitoring  "for  at 
least  30  minutes  prior  to  the  planned 
start  of  airgun  operations"  during  the 
day  and  at  night  is  sufficient  to  detect 
those  species. 


Federal  Register /Vol.  68.  No.  224  /  Thursday,  November  20,  2003 /Notices 


65441 


Response:  NMFS  believes  that  a  30- 
minute  pre-ramp-up  monitoring  period 
is  sufficient  considering  that  the  ramp- 
up  period  will  increase  Soimd  Pressure 
Level  (SPL}  at  a  rate  no  greater  than  6 
dB  per  5— minutes  for  a  ramp-up 
duration  of  approximately  25  min  for 
the  20-gun  array  and  a  total  monitoring 
period  of  approximately  55  minutes. 
Also,  while  some  whale  species  may 
dive  for  up  to  45  minutes,  it  is  imlikely 
that  the  ship's  bridge  watch  would  miss 
a  large  whale  surfacing  from  its  previous 
dive  if  it  is  within  a  mile  or  two  of  the 
vessel. 

Comment  3:  The  Federal  Register 
notice  for  the  proposed  IHA  and  the 
applicant's  request  notes  that  there  are 
several  species  of  beaked  whales  in  the 
proposed  survey  area,  but  the  notice 
does  not  indicate  that  additional  caution 
with  respect  to  these  species  may  be 
necessary  or  propose  any  post-survey 
monitoring  of  the  sort  that  would  be 
needed  to  detect  animals  that  may  have 
been  taken  other  than  by  harassment. 

Response:  NMFS  shares  the 
Conmiission's  concern  regarding  the 
possible  relationship  between  low- 
frequency  seismic  svuvey  transmissions 
and  the  beaked  whale  strandings  in  the 
Gulf  of  California.  However,  beaked 
whales  in  the  Gulf  of  Mexico  have  been 
exposed  to  seismic  noise  for  several 
decades,  yet  mass  stranding  events  do 
not  appear  in  the  stranding  record. 
Therefore,  NMFS  believes  that 
additional  factors  probably  also 
influence  whether  beaked  whales  will 
be  affected  in  ways  other  than  the 
expected  reaction  of  vacating  the 
immediate  vicinity  of  the  noise,  similar 
to  the  reactions  of  other  marine  mammal 
species.  For  LDEO's  survey  near 
Bermuda,  NMFS  has  decided  to  include 
additional  monitoring  requirements 
within  the  IHA  (see  Monitoring  below). 

Mitigation 

For  the  seismic  operations  in  the 
Bermuda  Rise  area  in  2003,  LDEO  will 
use  two  different  configurations  of  a  20- 
airgxm  array.  The  airguns  comprising 
these  arrays  will  be  spread  out 
horizontally,  so  that  the  energy  from  the 
arrays  wiU  be  directed  mostly 
dovmvrsrd. 

The  soimd  pressure  fields  were 
modeled  by  LJDEO  in  relation  to 
distance  and  direction  from  the 
standard  and  augmented  20-gim  arrays 
as  shown  in  Figures  5  and  6  of  the 
application,  respectively  (LDEO 
Bermuda  2003).  Since  the  soimd 
pressure  fields  around  both 
configurations  of  the  20-gim  array  are 
similar,  the  marine  mammal  safety  radii 
for  the  augmented  20-gim  array  will  be 
used  for  the  duration  of  the  cruise.  The 


radius  around  the  augmented  20-gun 
array  where  the  received  level  would  be 
180  dB  re  1  jiPa  (rms)  (the  current  level 
established  for  onset  of  Level  A 
harassment  of  cetaceans)  is  estimated  as 
925  m  (3035  ft).  The  radius  around  the 
augmented  20-g\m  array  where  the 
received  level  would  be  190  dB  re  1  uPa 
(rms),  (the  current  level  established  for 
onset  of  Level  A  harassment  of 
piimipeds),  is  estimated  as  300  m  (984 
ft).  A  calibration  study  was  conducted 
prior  to  these  surveys  to  determine  the 
actual  radii  corresponding  to  each 
soimd  level.  These  actual  radii  will  be 
used  to  define  the  safety  radii  to  be  used 
for  this  study.  Until  then,  or  if  those 
measurements  appear  defective,  LDEO 
will  use  a  precautionary  1.5  times  the 
modeled  180-  (cetaceans)  and  190- 
(pinnipeds)  dB  radii  as  the  safety  radii. 

The  directional  nature  of  the  aii;gun 
array  to  be  used  in  this  project  is  an 
important  mitigating  factor,  resulting  in 
lower  sound  levels  at  any  given 
horizontal  distance  than  would  be 
expected  at  that  distance  if  the  source 
were  omnidirectional  with  the  stated 
nominal  source  level.  Because  the  actual 
seismic  source  is  a  distributed  sound 
source  rather  than  a  single  point  source, 
the  highest  sound  levels  measurable  at 
any  location  in  the  water  will  be  less 
than  the  nominal  source  level. 

The  following  mitigation  measures,  as 
well  as  marine  mammal  monitoring, 
will  be  adopted  during  the  Bermuda 
seismic  survey  program,  provided  that 
doing  so  will  not  compromise 
operational  safety  requirements:  (1) 
Speed  or  course  alteration;  (2)  power- 
down  procedures;  (3)  shut-down 
procedures;  and  (4)  ramp-up 
procedures. 

Course  Alteration 

If  a  marine  mammal  is  detected 
outside  the  appropriate  safety  radius 
and,  based  on  its  position  and  the 
relative  bearing,  is  likely  to  enter  the 
safety  radius,  the  vessel's  speed  and/or 
direct  coiuse  will  be  changed  in  a 
manner  that  also  minimizes  the  effect  to 
the  planned  science  objectives.  The 
marine  mammal  activities  and 
movements  relative  to  the  seismic  vessel 
will  be  closely  monitored  to  ensm«  that 
the  marine  mammal  does  not  approach 
or  enter  the  safety  radius.  If  the  mammal 
appears  likely  to  enter  the  safey  radius, 
further  mitigative  actions  will  be  taken, 
i.e.,  either  further  coiuse. alterations  or 
power-  or  shut-down  of  the  airguns. 

Power-down  and  Shiit-down  Procedures 

Airgun  operations  will  be  powered-  or 
shut-down  immediately  when  cetaceans 
or  pinnipeds  are  seen  within  or  about  to 
enter  the  appropriate  180-dB  (rms)  or 


190-dB  (rms)  safety  radius.  If  a  marine 
mammal  is  detected  outside  the  safety 
radius  but  is  likely  to  enter  it,  and  if  the 
vessel's  course  and/or  speed  cannot  be 
changed  to  avoid  having  the  marine 
mammal  enter  the  safety  radius,  the 
airguns  will  be  powered-down  before  ■ 
the  mammal  is  within  the  safety  radius. 
If  a  mammal  is  already  within  the  safety 
radius  when  first  detected,  the  airguns 
will  be  powered-down  immediately.  If  a 
marine  mammal  is  seen  within  the 
appropriate  safety  radius  of  the  array 
while  the  guns  are  powered-down, 
airgun  operations  will  be  shut-down.  A 
power-down  involves  decreasing  the 
number  of  airguns  in  use  such  that  the 
radius  of  the  180-dB  zone  is  decreased 
to  the  extent  that  marine  manunals  are 
not  in  the  safety  radii.  A  power-down 
may  also  occur  when  the  vessel  is 
moving  from  one  seismic  line  to 
another.  For  the  power-down  procediu«, 
one  airgim  (either  80  or  145  in^)  will  be 
operated  during  the  interruption  of 
seismic  survey.  Airgim  activity  (after 
both  power-down  and  shut-down 
procedures)  will  not  resume  until  the 
marine  mammal  has  cleared  the  safety 
radius.  The  animal  has  cleared  the 
safety  radius  if  it  is  visually  observed  to 
have  left  the  safety  radius,  or  if  it  has 
not  been  seen  within  the  radius  for  15 
min  (small  odontocetes  and  pinnipeds) 
or  30  min  (mysticetes  and  laige 
odontocetes,  including  sperm,  pygmy 
sperm,  dwarf  sperm  and  beaked 
whales). 

If  a  cetacean  is  detected  close  to  the 
airgun  array  during  a  power-down, 
modeled  safety  radii  for  a  single  gun 
Mrill  be  maintained.  If  the  standard  20- 
gun  array  is  used,  the  single  gun  that 
will  be  firing  is  80  in^,  and  for  the 
augmented  array,  it  is  145  in^.  The 
safety  radii  for  the  larger  145  in'  gun 
wall  be  used  for  mitigation  purposes. 
Since  no  calibrations  have  been  done  to 
confirm  the  modeled  safety  radii  for  this 
single  gun,  conservative  (1.5  times  the 
safety  radius)  radii  will  be  used:  48  m 
or  158  ft  (the  conservative  radius  is  72 
m  or  236  ft)  for  cetaceans,  and  17  m  or 
56  ft  (the  conservative  radius  is  26  m  c» 
85  ft)  for  pinnipeds. 

Ramp-up  Procedure 

LDEO  will  employ  a  ramp-up 
procedure  when  commencing 
operations  using  the  20-gun  array. 
Ramp-up  will  begin  with  the  smallest 
gun  in  the  array  C80  in'  for  the  standard 
array  and  145  in'  for  the  augmented 
array),  and  guns  will  be  added  in  a 
sequence  such  that  the  source  level  of 
the  array  vinll  increase  at  a  rate  no 
greater  than  6  dB  per  5— minute  period 
over  a  total  duration  of  about  25 
minutes.  This  ramp-up  procedure  will 
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be  followed  when  the  airgiin  array 
begins  operating  after  a  specified- 
duration  period  without  airgun 
operations.  Under  normal  operational 
conditions  (vessel  speed  of  about  4 
knots  or  7.4  km/hr).  the  Maurice  Ewing 
would  travel  900  m  (2953  ft)  in  about  7 
minutes  and  a  ramp-up  will  be  requited 
after  a  power-down  or  shut-down  period 
lasting  7  minutes  or  longer  if  the  Ewing 
tows  a  20-aiigun  array.  If  the  towing 
speed  is  reduced  to  3  knots  or  less,  a 
ramp-up  will  be  required  after  a  "no 
shooting"  period  lasting  10  minutes  or 
longer.  Based  on  the  same  calculation, 
a  ramp^up  procedure  will  be  required 
after  a  6  minute  period  if  the  speed  of 
the  source  vessel  was  5  knots.  Diuing 
the  ramp-up  procedures,  the  safety  zone 
for  the  hill-gun  array  will  be 
maintained. 

Ramp-up  will  not  occur  if  the  safety 
radius  has  not  been  visible  for  at  least 
30  min  prior  to  the  start  of  operations 
in  either  daylight  or  nighttime.  If  the 
airguns  are  started  up  at  night,  two 
marine  mammal  observers  will  monitor 
for  marine  mammals  near  the  source 
vessel  for  30  minutes  prior  to  start  up 
of  airgim  operations  and  diuing  the 
subsequent  ramp-up  procedures.  If  the 
safety  radius  has  not  been  visible  for 
that  30  minute  period  (e.g.,  during 
darkness  or  fog),  ramp-up  will  not 
commence  imless  one  airgim  with  an 
SPL  of  at  least  180  dB  has  been 
maintained  during  the  interruption  of 
seismic  activity.  Therefore,  It  is  likely 
that  the  20-gun  array  will  not  be 
ramped  up  from  a  shut-down  at  night  or 
in  thick  fog,  since  the  safety  radii  for 
this  array  will  not  be  visible  during 
those  conditions. 

Monitoring  and  Reporting 

LDEO  will  conduct  marine  mammal 
monitoring  of  its  seismic  survey  near 
Bermuda  in  order  to  verify  that  the 
taking  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
the  seismic  survey  will  have  a  negligible 
impact  on  marine  mammal  stocks  and  to 
ensure  that  these  harassment  takings  are 
at  the  lowest  level  practicable. 

Marine  Mammal  Monitoring 

At  least  two  vessel-based  observers 
dedicated  to  marine  mammal 
observations  within  the  vicinity  of  the 
array  will  be  stationed  aboard  LDEO's 
seismic  survey  vessel  for  the"  seismic 
survey  near  Bermuda.  One  or  two 
marine  mammal  observers  aboard  the 
seismic  vessel  will  search  for  and 
observe  inarine  mammals  whenever 
seismic  opoBtions  are  in  progress 
during  daylight  hours,  and  if  feasible, 
during  pmiods  without  seismic  activity. 
Aiigun  operations  will  be  suspended 


when  t  larine  mammals  are  observed 
within,  or  about  to  enter,  designated 
safety  1  idii,  where  there  is  a  possibility 
of  Leve  A  harassment.  The  observers 
will  v/i  tch  for  marine  mammals  from 
the  big  lest  practical  vantagepoint  on     ~ 
the  ves  el,  which  is  either  the  bridge  or 
the  flyi  ig  bridge.  On  the  R/V  Maurice 
Ewing,  he  observer's  eye  level  will  be 
approx  mately  11  m  (36  ft)  above  sea 
level  w  len  stationed  on  the  bridge, 
allowiiE  for  good  visibility  within  a 
210°  ari ;  for  each  observer.  If  observers 
are  stat  oned  on  the  flying  bridge,  the 
eye  levi  1  will  be  14.4  m  (47.2  ft)  above 
sea  levc  1. 

The  cibserver(s)  will  systematically 
scan  the  area  around  the  vessel  with  7 
X  50  Fu  jinon  reticle  binoculars  or  with 
the  nak  xi  eye  during  the  daytime.  At 
night,  I  ight  vision  equipment  will  be 
availab  e  (ITT  F500  Series  Generation  3 
binocu]  JT  image  intensifier  or 
equivalent).  Laser  rangefinding 
binocumrs  (Leica  LRF  1200  laser 
rangefiader  or  equivalent)  will  be" 
available  to  assist  with  distance 
estimation.  At  least  two  observers  will 
be  baseo  aboard  the  vessel,  and  at  least 
one  will  be  an  experienced  marine 
mammal  observer.  Observers  will  be 
appoinied  by  LDEO  with  NMFS 
conciui  ence.  Observers  will  be  on  duty 
in  shifti ;  of  duration  no  longer  than  4 
hours. 

Two  ressel-based  observers  will 
monitoi  for  marine  manunals  near  and 
in  the  s  tfety  radii  for  at  least  30  minutes 
prior  to  and  during  all  daylight  airgun 
operatic  >ns  including  ramp-ups,  after  an 
extendi  d  shut-down,  and  during  any 
nighttii  le  startups  of  the  airguns.  Use  of 
two  siiQultaneous  observers  will 
increase  the  proportion  of  the  marine 
mammi  Is  present  near  the  source  vessel 
that  are  detected.  Observers  will  not  be 
require(  I  to  be  on  duty  during  ongoing 
seismic  operations  at  night;  bridge 
personnel  will  watch  for  marine 
mammals  during  this  period  and  will 
call  for  the  airguns  to  be  powered-down 
if  marine  mammals  are  observed  in  or 
about  to  enter  the  safety  radii.  LDEO 
bridge  personnel  will  also  assist  in 
detectii  g  marine  mammals  and 
implem  enting  mitigation  requirements 
whene^r  possible  (they  will  be  given 
instrucmon  on  how  to  do  so),  especially 
during  ongoing  operations  at  night.  At 
least  orie  marine  mammal  observer  will 
be  on  "itandby"  at  night,  in  case  bridge 
persoiuiel  see  a  marine  mammal.  An 
image-intensifier  night-vision  device 
(NVI))  will  be  available  for  use  at  night. 
As  discussed  earlier,  ramp-up  vtrill  not 
occur  iithe  safety  radius  has  not  been 
visible  for  at  least  30  min  prior  to  the 
start  of  operations  in  either  daylight  or 
nighttidie.  If  the  airgims  are  started  up 


at  night,  two  marine  manunal  observers 
will  monitor  for  marine  mammals  near 
the  source  vessel  for  30  minutes  prior  to 
start  up  using  NVDs.  The  30-minute 
observation  period  is  only  required 
prior  to  commencing  seismic  operations 
following  a  shut-down  oT  the  20-gim 
array  for  more  than  1  hour.  After  30 
minutes  of  observation,  the  ramp-up 
procedure  will  be  followed. 

In  addition  to  the  vessel-based  visual 
monitoring  of  inarine  mammals,  LDEO 
will  implement  a  monitoring  program, 
v«th  approval  from  NMFS,  to  detect,  to 
the  greatest  extent  practicable,  any 
marine  mammal/sea  tiulle  stranding 
that  may  result  from  this  .activity.  The 
monitoring  program  will  contain  the 
following  elements:  (1)  aerial  or 
terrestrial  monitoring  of  all  beaches 
shoreward  to  the  Ewing's  trackline;  (2) 
the  availability  on  a  24-hour  basis  of  at 
least  one  veterinarian  trained  in 
conducting  necropsies;  (3) 
establishment  of  a  commimications 
network  with  one  or  more  marine 
mammal  veterinarians,  beach  monitors 
and  the  Bermuda  Biological  Station;  and 
(4)  an  established  protocol  for 
conducting  necropsies  and  seeming  labs 
for  proper  analysis,  ensuring  site 
security  and  the  preservation,  storage 
and  transport  of  biological  samples. 

Reporting 

When  a  marine  mammal  sighting 
occiu-s,  the  following  information  about 
the  sighting  will  be  recorded:  (1)  . 
Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  seismic  vessel, 
sighting  cue,  apparent  reaction  to 
seismic  vessel  (e.g.,  none,  avoidance, 
approach,  paralleling,  etc.),  and 
behavioral  pace;  and  (2)  time,  location, 
heading,  speed,  activity  of  the  vessel 
(shooting  or  not),  sea  state,  visibility, 
cloud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  observation 
watch  and  during  a  watch,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

All  mammal  observations  and  airgun 
shutdowns  will  be  recorded  in  a 
standardized  format.  Data  will  be 
entered  into  a  ctistom  database  using  a 
laptop  computer  when  observers  are  off- 
duty.  The  accuracy  of  the  data  entry  will 
be  verified  by  computerized  validity 
data  checks  as  the  data  are  entered  and 
by  subsequent  manual  checking  of  the 
database.  These  procediues  will  allow 
initial  summaries  of  data  to  be  prepared 
during  and  shortly  after  the  field 
program,  and  will  facilitate  transfer  of 
the  data  to  statistical,  graphical  or  other  , 


programs  for  further  processing  and 
aFchiving. 

A  draft  report  will  be  submitted  to 
NMFS  within  90  days  after  the  end  of 
the  seismic  program  in  the  Bermuda 
Rise  area.  The  report  will  describe  the 
operations  that  were  conducted  and  the 
marine  mammals  that  were  detected. 
The  report  will  be  submitted  to  NMFS, 
providing  full  dociunentation  of 
methods,  results,  and  interpretation 
pertaining  to  all  monitoring  tasks.  The 
draft  report  will  summarize  the  dates 
and  locations  of  seismic  operations, 
marine  mammal  sightings  (dates,  times, 
locations,  activities,  associated  seismic 
survey  activities),  and  estimates  of  the 
amount  and  nature  of  potential  take  of 
marine  mammals  by  harassment  or  in 
other  ways.  The  draft  report  will  be 
considered  the  final  report  unless 
comments  and  suggestions  are  provided 
by  NMFS  within  60  days  of  its  receipt 
of  the  draft  report. 

Estimates  of  Take  by  Harassment  for 
the  Bermuda  Cruise 

As  described  previously  (68  FR 
17909,  April  14,  2003)  and  in  the  LDEO 
application,  animals  subjected  to  sound 
levels  <160  dB  may  alter  their  behavior 
or  distribution,  and  therefore  might  be 
considered  taken  by  Level  B  harassment 
under  NMFS'  current  criteria. 

The  estimates  of  takes  by  harassment 
are  based  on  the  number  of  marine 
mammals  that  might  be  exposed  to 
seismic  sounds>160  dB  re  1  \iPa  (rms) 
by  operations  with  the  20-airgun  array 
planned  for  the  project.  Taken  from 
year-roimd  marine  mammal  density 
aerial  siuvey  data  that  has  been 
summarized  by  geographic  location  and 
calendar  season  (CETAP  1982),  LDEO 
used  densities  for  the  "Entire  Atlantic 
Stratum"  during  the  autumn  period  to 
estimate  the  numbers  of  marine 
mammals  that  are  likely  to  be  present  in 
the  proposed  survey  area  near  Bermuda. 
These  densities  are  probably 
overestimates  of  the  numbers  that  are 
likely  to  be  present,  because  much  of 
the  proposed  seismic  survey  area  is 
farther  from  shore,  in  greater  water 
depths,  and  in  generally  much  less 
productive  waters'.  Because  the  CETAP 
(1982)  surveys  were  conducted  from  an 
airplane,  few  beaked  whales  were  seen 
or  identified,  and  densities  of  beaked 
whales  were  estimated  to  be  zero  during 
the  autumn  surveys.  More  than  likely 
there  are  small  numbers  of  beaked 
whales  in  the  proposed  survey  area 
throughout  the  year,  so  LDEO  used  the 
mean  density  for  the  entire  year  to 
estimate  the  densities  of  beaked  whales 
that  might  be  present. 

.Except  for  beaked  whales,  LDEO  used 
its  best  estlQiate  of  density  to  compute 
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a  best  estimate  of  the  number  of>marine 
mammals  that  may  be  exposed  to 
seismic  sounds  >160  dB  re  1  jiPa  (rms). 
The  best  density  estimates  were 
multiplied  by  the  linear  extent  of  the 
proposed  survey  (1200  km  or  648  n.mi. 
for  each  of  the  8575  and  approximately 
11,000  in3  arrays)  and  by  twice  the  160- 
dB  safety  radius  aroimd  the  applicable 
20-airgun  arrays  to  estimate  the  "best 
estimate"  of  the  numbers  of  animals  of 
each  species  that  might  be  exposied  to 
sound  levels  >160  dB  re  1  jiPa  (rms) 
during  the  proposed  seismic  survey 
program. 

Based  on  this  method,  table  3  in  the 
LDEO  application  gives  the  best 
estimates,  as  well  as  maximum 
estimates,  of  densities  for  each  species 
or  species  group  of  marine  mammal  that 
might  be  exposed  to  received  levels 
>160  dB  re  1  P~a  (rms),  and  thus 
potentially  taken  by  Level  B  harassment 
during  seismic  surveys  in  the  proposed 
study  area  of  the  Northwest  Atlantic 
Ocean  near  Bermuda.  It  is  assumed  that 
the  20-airgun  array  would  be  used  for 
all  surveys  but  that  air  volume  would  be 
8575  in-'  for  half  of  the  survey  and 
approximately  1 1 ,000  in^  for  half  of  the 
survey.  Delphinidae  would  accoimt  for 
94  percent  of  the  overall  estimate  for 
potential  taking  by  harassment  (i.e., 
10,292  of  10,910),  with  short-beaked 
common  dolphins  (3941)  and  pilot 
whales  (3345)  believed  to  account  for 
about  71  percent  of  all  delphinids  in  the 
area  of  the  proposed  seismic  survey,  and 
with  smaller  numbers  of  bottlenose 
dolphins  (1871),  Risso's  dolphins  (858), 
and  striped  dolphins  (277)  accoimting 
for  most  of  the  remaining  29  percent. 
While  there  is  no  agreement  regarding 
any  alternative  "take"  criterion  for 
dolphins  exposed  to  airg\m  pulses,  if 
only  those  dolphins  exposed  to  >170  dB 
re  1  uPa  (rms)  were  to  be  affected 
sufficiently  to  be  considered  taken  by 
Level  B  harassment,  then  the  best 
estimate  for  common  dolphins  would  be 
1191  rather  than  3941  during  the 
Bermuda  Rise  cruise,  and  for  pilot 
whales  it  would  be  1011  instead  of 
3345.  These  are  based  on  the  predicted 
170-dB  radius  around  the  20-aiigim 
arrays  (2600  m  or  8530  ft  for  the  8575 
in3  array  and  2900  m  or  9514  ft  for  the 
approximately  11.000  in^  array),  and  are 
considered  to  be  more  realistic  estimates 
of  the  number  of  these  species  that  may 
be  harassed.  Therefore,  the  total  number 
of  animals  likely  to  be  harassed  is 
considerably  lower  than  the  10,910 
animals  that  LDEO  has  estimated. 


Conclusions 

Effects  on  Cetaceans 

The  proposed  airgun  array 
configurations  are  larger  than  those  used 
in  many  seismic  projects;  however,  shot 
intervals  are  longer  than  during  many 
surveys  and  so  marine  mammals  will  be 
exposed  to  fewer  seismic  pulses  than 
during  many  other  similar  seismic 
surveys.  The  pulse  interval  for  the  8575 
in^  gun  array  is  20  seconds  and  is  240 
seconds  for  the  approximately  11.000 
in^  array. 

Strong  avoidance  reactions  by  several 
species  of  mysticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2  to  4.3  nm)  and  occasionally 
as  far  as  20-30  km  (10.8-16.2  nm)  from 
the  source  vessel.  Some  bowhead 
whales  in  Arctic  waters  avoided  waters 
within  30  km  (16.2  nm)  of  the  seismic 
operation.  However,  reactions  at  such 
long  distances  appear  to  be  atypical  of 
other  species  of  mysticetes,  and  even  for 
bowheads  may  only  apply  during 
migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  are  those  of  mysticetes.  Odontocete 
low-fr«quency  hearing  is  less  sensitive 
than  that  of  mysticetes.  and  dolphins 
are  often  seen  from  seismic  vessels. 
There  are  docimiented  instances  of 
dolphins  approachiog  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  and/or  other 
changes  in  behavior  when  near 
operating  seismic  vessels. 

Taking  accoimt  of  the  mitigation 
measures  that  are  planned,  effects  on 
cetaceans  are  genially  expected  to  be 
limited  to  avoidance  of  the  area  aroimd 
the  seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  ^ 
harassment."  Reactions  by  mysticetes 
are  expected  to  involve  small  nimibers 
of  individual  cetaceans  because  few 
mysticetes  occur  in  the  area  where 
seismic  surveys  are  proposed.  Reactions 
by  mysticetes  are  expected  to  involve 
small  numbers  of  individual  cetaceans. 
For  fin  whales,  LDEO's  best  estimate  is 
that  501  fin  whales,  or  1.1  percent  of  the 
estimated  North  Atlantic  population  for 
this  species  (IWC  2003)  will  be  exposed 
to  sound  levels  ^160  dB  re  1  ^Pa  (rms) 
during  the  proposed  cruise  near 
Bermuda.  Therefore,  based  on  the 
relatively  low  numbers  of  marine 
mammals  that  will  be  exposed  at  levels 
>160  dB  and  the  expected  impacts  at 
these  levels.  NMFS  has  determined  that 
this  action  will  have  a  negligible  impact 
on  the  affected  species  or  stocks. 
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Larger  numbers  of  odontocetes  may  be 
affected  by  the  proposed  activities,  but 
tlie  population  sizes  of  most  of  the 
species  are  large  and  the  numbers 
potentially  affected  are  small  relative  to 
the  population  sizes.  38  sperm  whales, 
or  0.3  percent  of  the  estimated  North 
Atlantic  sperm  whale  population, 
would  receive  seismic  sounds  >160  dB. 
Similarly,  78  beaked  whales  from  the  5 
beaked  whale  species  may  be  affected 
by  the  proposed  activities.  This  is  2.4  % 
of  the  estimated  total  of  all  5  species  of 
beaked  whales  (3196)  that  occur  along 
the  northeast  coast  of  the  U.S.  Because 
the  CETAP  (1982)  surveys  were 
conducted  from  an  airplane,  few  beaked 
whales  were  seen,  or  at  least  identified, 
and  densities  of  beaked  whales  were 
estimated  to  be  zero  during  the  autunm 
surveys.  However,  LDEO  believes  there 
are  probably  small  numbers  of  beaked 
whales  in  the  proposed  survey  area 
throughout  the  year,  so  LDEO  used  the 
mean  density  for  the  entire  year  to 
estimate  the  densities  of  beaked  whales 
that  might  be  present  during  autumn. 
Most  of  the  proposed  seismic  survey 
area  is  outside  of  the  area  for  which  this 
estimate  was  made,  and  only  a  very 
small  part  of  beaked  whale  habitat  in 
the  North  Atlantic  was  included  in  the 
estimate.  Thus  the  actual  population 
estimate  is  more  than  likely  much  larger 
than  3196,  and  the  percentage  of 
animals  that  might  receive  seismic 
soimds  >160  dB  durifig  the  proposed 
cruise  is  believed  to  be  less  than  1 
percent  of  the  3196  estimated  North 
Atlantic  population  of  the  5  species  of 
beaked  whales. 

The  best  estimate  of  the  total  number 
of  common  dolphins,  pilot  whales, 
bottlenose  dolphins,  Risso's  dolphins 
and  striped  dolphins  that  might-be 
exposed  to  >160  dB  re  1  uPa  (rms)  in  the 
proposed  survey  area  near  Bermuda  are 
3941,  3345, 1871,  858  and  277, 
respectively ^f  these,  about  1191, 1011, 
565,  259  and  84,  respectively  might  be 
exposed  to  >170  dB.  These  figures  are 
<G.l  to  <1.1  percent  of  the  North 
Atlantic  population.  Based  on  the 
relatively  low  nimibers  of  marine 
mammals  that  will  be  exposed  at  levels 
£160  dB  and  the  expected  impacts  at 
these  levels,  NMFS  has  determined  that 
this  action  will  have  a  negligible  impact 
on  the  affected  species  or  stocks. 

Altogether,  the  mitigation  measures 
explained  in  this  document  (See 
Mitigation)  will  reduce  short-term 
reactions  to  distiu'bance,  and  minimize 
any  effects  on  hearing  sensitivity. 

Effects  on  Pinnipeds 

Very  few  if  any  pinnipeds  are 
expected  to  be  encountered  diuing  the 
seismic  survey  near  Bermuda.  However, 


a  few  st  "ay  hooded  and  grey  seals  could 
be  enco  mtered.  The  best  estimate  of  the 
niunbei ;  of  each  of  the  more  conunoQ 
(but  untkely)  species  that  might  be 
taken  b?  Level  B  harassment  is  no  more 
than  tw )  and  is  most  likely  zero.  It  is 
estimati  d  that  a  maximum  of  10 
pinnipe  is  (five  for  each  species)  may  be 
affected  by  the  seismic  survey.  None  of 
the  pini  iped  species  is  considered 
endangt  red  or  depleted. 

No  pi  inipeds  regularly  occur  in  the 
survey  <  rea  and  thus  none  are  expected 
to  be  en  :ouhtered.  If  pinnipeds  are 
encouni  ered,  the  seismic  activities 
would  1  ave,  at  most,  a  short-term  effect 
on  their  behavior  and  no  long-term 
impacts  on  individual  seals  or  their 
populat  ons.  Responses  of  pinnipeds  to 
acoustic  disturbance  are  variable,  but 
usually  quite  limited.  Effects  are 
expecteo  to  be  limited  to  short-term  and 
localized  behavioral  changes  falling 
within  tne  MMPA  definition  of  Level  B 
harassnjent.  Therefore,  based  on  these 
effects  and  the  relatively  low  numbers 
of  pinnmed  species  that  may  be 
exposec ,  NMFS  has  determined  that 
this  acti  m  will  have  a  negligible  impact 
on  the  a  fected  species  or  stocks. 

Endang  tred  Species  Act  (ESA) 

NMFJ  '<  has  concluded  consultation 
under  s(  ction  7  of  the  ESA  on  NMFS' 
issuanc(  i  of  an  IHA  to  take  small 
number ;  of  marine  mammals,  by 
barassm  ent,  incidental  to  conducting  an 
oceanof  raphic  seismic  survey  in  the 
Northw  !st  Atlantic  Ocean  near  Bermuda 
by  LDE( ).  The  consultation  concluded 
with  a  h  iological  opinion  that  this 
action  ii  not  likely  to  jeopardize  the 
continu  sd  existence  of  marine  species 
listed  as  threatened  or  endangered 
under  tlie  ESA.  No  critical  habitat  has 
been  designated  for  these  species  in  the 
area  of  me  survey;  therefore,  none  will 
be  affecied.  A  copy  of  the  Biological 
Opinion  is  available  upon  request  (see 
ADDRESSES). 

Nationa  I  ^vironmental  Policy  Act 
(NEPA) 

On  Ai  igust  7,  2003,  the  NSF  made  a 
determi  lation,  based  on  information 
contain(  id  within  its  Environmental 
Assessn  ent  (EA),  that  implementation 
of  the  SI  bject  action  is  not  a  major 
Federal  action  having  significant  effects 
on  the  e  ivironment  within  the  meaning 
of  Execj  tive  Order  12114.  NSF 
determi  led  therefore,  that  an 
environ  nental  impact  statement  would 
not  be  prepared.  On  October  9,  2003  (68 
FR  58308),  NMFS  noted  that  the  NSF 
had  pre|)ared  an  EA  for  this  activity  and 
made  it  available  upon  request.  In 
accorda  ice  with  NOAA  Administrative 
Order  2  6-6  (Environmental  Review 


Procedures  for  Implementing  the 
National  Environmental  Policy  Act,  May 
20, 1999),  NMFS  has  reviewed  the 
information  contained  in  NSF's  EA  and 
determined  that  the  NSF  EA  accurately 
and  completely  describes  the  proposed 
action  alternative,  reasonable  additional 
alternatives,  and  the  potential  impacts 
on  marine  mammals,  endangered 
species,  and  other  marine  life  that  could 
be  impacted  by  the  preferred  alternative 
and  the  other  alternatives.  Therefore, 
based  on  this  review  and  analysis, 
NMFS  is  adopting  the  NSF  EA  under  40 
CFR  1506.3  and  has  issued  its  own 
Finding  of  No  Significant  Impact.  As  a 
result,  NMFS  has  determined  that  it  is 
not  necessary  to  issue  either  a  new  EA, 
supplemental  EA  or  an  environmental 
impact  statement  for  the  issuance  of  an 
IHA  to  LDEO  for  this  activity.  A  copy 
of  the  NSF  EA  for  this  activity  is 
available  upon  request  (see  ADDRESSES). 

Determinatioiis 

Based  on  the  information  contained  in 
the  LDEO  application,  the  NSF  EA,  the 
October  9,  2003,  proposed  authorization 
notice  (68  FR  58308)  and  this  document, 
NMFS  has  determined  that  conducting 
a  marine  seismic  survey  by  the  R/V 
Maurice  Ewing  in  the  Northwest 
Atlantic  Ocean  near  Bermuda  by  LDEO 
would  result  in  the  harassment  of  small 
numbers  of  marine  mammals;  would 
have  no  more  than  a  negligible  impact 
on  the  affected  marine  mammal  species 
or  stocks;  and  vTould  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  stocks  for  subsistence 
uses.  This  activity  will  result,  at  worst, 
in  a  temporary  modification  in  behavior 
by  affected  species  of  marine  mammals. 
While  behavioral  modifications  may  be 
made  by  these  species  as  a  result  of 
seismic  survey  activities,  this  behavioral 
change  is  expected  to  result  n  no  more 
than  a  negligible  impact  on  the  affected 
species.  Also,  while  the  number  of 
actual  incidental  harassment  takes  will 
depend_on  the  distribution  and 
abundance  of  marine  mammals  In  the 
vicinity  of  the  survey  activity,  the 
niunber  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  is  low  and  will  be  avoided 
through  the  incorporation  of  the 
mitigation  measures  mentioned  in  this 
document  and  required  under  the  IHA. 
For  these  reasons  therefore,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  of  tiie  MMPA  have 
been  met  and  the  authorization  can  be 
issued. 
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Authorization 

NMFS  has  issued  an  IHA  to  take  small 
numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting  a 
marine  seismic  survey  by  the  R/V 
Maurice  Ewing  in  the  Northwest 
Atlantic  Ocean  near  Bermuda  to  LDEO 
for  a  1-year  period,  provided  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  this 
document  and  the  IHA  are  undertaken. 

Dated:  November  13,  2003. 
Donna  Wieting, 

Acting  Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-29037  Filed  ll-l»-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.111303A] 

Marine  Fisheries  Advisory  Committee; 
Pubiic  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  of 
meetings  of  the  Marine  Fisheries 
Advisory  Committee  (MAFAC)  from 
December  9  through  11,  2003. 

DATES:  The  meetings  are  scheduled  as 
follows: 
December  9,  2003,  8:30  a.m.  -  4:30 


p.m 


December  10,  2003,  9.00  a.m.  -  4:30 


p.m. 

December  11,  2003,  10:45  a.m.  -  4:30 
p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
Holiday  hm  Martinique  on  Broadway, 
49  West  32nd  Street,  New  York,  New 
York.  Requests  for  special 
accommodations  may  be  directed  to 
MAFAC,  Office  of  Constituent  Services, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  Bryant,  Designated  Federal 
Official;  telephone:  (301)  713-2379  ext.  ' 
171. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  of  meetings  of  MAFAC.  MAFAC 
was  established  by  the  Secretary  of 
Commerce  (Secretary )on  February  17, 
1972,  to  advise  the  Secretary  on  all 
living  marine  resource  matters  that  are 


the  responsibility  of  the  Department  of 
Commerce.  This  Committee  ensiires  that 
the  living  marine  resource  policies  and 
programs  of  the  Nation  are  adequate  to 
meet  the  needs  of  commercial  and 
recreational  fisheries  and  of 
environmental,  state,  consumer, 
academic,  tribal,  and  other  national 
interests. 

Matters  to  Be  Considered 

December  9,  20003 

Review  Ocean  Commission  status, 
siunmarize  and  discuss  Constituent 
sessions  2003;  and  review  National 
Standards  1  Guidelines  and  the 
Implementation  of  the  Endangered 
Species  Act  and  Essential  Fish  Habitat. 

December  10,  2003 

Report  and  discuss  NOAA  Fisheries' 
Bycatch  Implementation  Plan. 

December  11,  2003 

Review  Budget  Planning,  wrap  up 
reports  and  discuss  schedule  for  next 
meeting  and  charter  renewal. 

December  12,  2003 

Committee  will  make  final  reports  to 
NOAA  Fisheries  and  adjoiun. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

Dated:  November  14,  2003. 
Joiin  Oliver, 

Deputy  Assistant  Administrator  for 
Operations, National  Marine  Fisheries  Service 
[FR  Doc.  03-29035  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  3510-22-3 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  102903B] 

Marine  Mammals;  File  No.  732-1487 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Paul  Ponganis,  Ph.D.  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  732-1487-03. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway.  Room 


13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 
Southwest  Region.  NMFS.  501  West 
Ocean  Blvd..  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

This  minor  amendment  extends  the 
expiration  date  of  the  permit  from  June 
30,  2004  to  June  30,  2005. 

Dated:  November  14,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-29036  Filed  11-1  »-03;  8:45  am) 

BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

November  14,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  announcing  limits. 

EFFECTIVE  DATE:  January  1.  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
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Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
China  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  are  based  on  the  limits  notiHed  to 
the  Textiles  Monitoring  Body  pursuant 
to  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limits.  Carryforward  applied  to  the  2003 
limits  has  been  deducted  from  the  2004 
limits. 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January- 1,  2005,  no  adjustment  for 


carryfor  *vard  (borrowing  from  next 
year's  li  nits  for  use  in  the  current  year) 
will  be  i  vailable. 

A  des  :ription  of  the  textile  and " 
apparel  pategories  in  terms  of  HTS 
numberi  is  available  in  the 
CORREl  ATION:  Textile  and  Apparel 
Categori  es  with  the  Harmonized  Tariff 
Schedul  B  of  the  United  States  (see 
Federal  Registernotice  68  FR  1599, 
publishdd  on  January  13,  2003). 
Informa  ion  regarding  the  availability  of 
the  200^  CORRELATION  will  be 
publishi  id  in  the  Federal  Register  at  a 
later  dat  e. 


Leonard  III, 

,  Committee  for  the  Implementation 


James  C 

Chairmai  i 

of  Textile  Agreements 


Committoe  for  the  Implementation  of  Textile 
Agreeme  its 

Novembf  r  14,  2003. 

Commiss  oner. 


Category 


3)9-C: 


Group  I 

200,  218,  219,  226,  237,  239pt.  \  300/301,  313-315,  317/|26, 
333-336,  338/339,  340-342,  345,  347/348,  351,  352, 
V*,  360-363.  410,  433-436.  438,  440.  442-444,  445/446, 
611,  613-615,  617,  631pt.5.  633-636,  638/639.  640^3, 
646.  647,  648,  651,  652,  659-C6.  659-H7,  659-S8, 
and  846,  as  a  group. 

Sut>levels  in  Group  I 

200 

218 

219 : 

226 

237 „ 

300/301  

313 

314 r. 

315 „ 

317/326 


.  331  pt.  2, 

3.  359- 

447,  448, 

644,  645/ 

566pt.9,  845 


331pt.  ... 

333 

334 

335 

336 

338/339 


340 


341 


342 

345 

347/348 

351  

352 

35^-C  .. 
359-V  .. 
360 


361 
362 
363 
410 


433 
434 


Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agricultiual  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consiunption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories.  ' 

produced  or  manufactured  in  China  and 
exported  diuing  the  twelve-month  period 
beginning  on  January  1,  2004  and  extending 
through  December  31,  2004,  in  excess  of  the 
following  levels  of  restraint: 


Twelve-month  limit 


1,177,098,174  square  meters  equivalent. 


852,327  kilograms. 

12.048.926  square  meters. 

2.725.489  square  meters. 

12.746.159  square  meters. 

2.334.096  dozen. 

2.423.182  kilograms. 

45.461.137  square  meters. 

55.735.486  square  meters. 

141,681,032  square  meters. 

24,915,312  square  meters  of  whrch  not  more  than  4,766,788  square 
meters  shall  be  in  Category  326. 

2,21 1,238  dozen  pairs. 

117,888  dozen. 

355,560  dozen. 

387,929  dozen. 

195,182  dozen. 

2,331,725  dozen  of  which  not  more  than  1,770,033  dozen  shall  be  in 
Categories  338-S/339-S '°. 

804,295  dozen  of  whk:h  not  more  than  402,148  dozen  shall  be  in  Cat- 
egory 340-Z1'. 

696,915  dozen  of  whk;h  not  more  than  430,955  dozen  shall  be  in  Cat- 
egory 341-Y 12. 

277,017  dozen. 

126,650  dozen. 

2,303,209  dozen. 

651,185  dozen. 

1,643,919  dozen. 

706,281  kilograms.     =      ~ 

971,520  kilograms. 

9,325,474  numbers  of  which  not  more  than  6,177,149  numbers  shall 
be  in  Category  360-P  ^\  . 

4,849,843  numbers. 

7,903,255  numbers. 

22,899,052  numtwrs. 

1,059,175  square  meters  of  which  not  more  than  849,044  square  me- 
ters shall  be  in  Category  A^O-A^*  and  not  more  than  849,044 
square  meters  shall  be  in  Category  410-B  ^s. 

20,831  dozen. 

13,320  dozen. 
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Category 

435 

436 

438 ^....  ■"■ 

440 ZZZ'ZZZZ. 

442 

443 

444 

445/446 

447 ; 

448 

61 1 :. 

613 

614 

615 

617 

631pt 

633 ^, 

634 „ 

635 

636 -. 

636/639 ■""■ 

640 

641  

642 

643 

644 

645/646 

647 - 

648 '    

651 ZZZZ'ZZZZZ 

652 

659-C  

659-H  

659-S  

666pt 

845 

846 

Group  II 

332.  359-0 18  459pt.  is  and  659-02°,  as  a  group 

Group  III 

201,  220.  224-V2\  224-022,  225.  227.  369-023.  400,  414,  469pt.2* 

603,  604-0  25,  618-620  and  624-629,  as  a  group. 
Sublevets  in  Group  III 

224-V  

225 'ZZZZ 

Group  IV 

>^els  not  In  a  Group 

369-S» 

863-S27 


Twelve-fnonth  limit 


24,462  dozen. 

15,534  dozen.  ^  * 

26,375  dozen. 

38.837  dozen  of  wtiich  not  more  than  22.192  dozen  shaN  t>e  in  Cat- 
egory 440-M 16. 

39.886  dozen. 

128.859  numbers. 

212,873  numbers.  '         .  - 

281.062  dozen. 

70,548  dozen. 

22,256  dozen. 

6,270,756  square  meters. 

8,615,225  square  meters. 

13,538,210  square  meters. 

28,184.093  square  meters. 

19,691,942  square  meters. 

330,228  dozen  pairs. 

63,140  dozen. 

686,909  dozen. 

724,570  dozen. 

568,421  dozen. 

2,506,966  dozen. 

1.385,249  dozen. 

1,312,236  dozen.  •    ^ 

380,981  dozen. 

548,139  numbers. 

3,605,043  numbers.  » 

809.845  dozen. 

1,616,029  dozen. 

1,154,641  dozen. 

852,132  dozen  of  wfiich  not  more  than  154,543  dozen  shall  be  in  Cat- 
egory 651-81'. 

3,234,833  dozen. 

451.128  kilograms. 

3.173.412  kilograms. 

701.306kik)grams. 

530.098  kik>grams. 

2.414.080  dozen. 

189.886  dozen. 

41,052,778  square  meters  equivalent. 
48.634.805  square  meters  equivalent. 


4,100.648  square  meters. 
7.286.166  square  meters. 

392,820  square  meters  equivalent. 

621.077kik>grams. 
8.919.240  numbers. 


6103.19.9030, 
6201.92.2010. 


6104.12.0040, 
6202.92.2020, 


6104.19.8040, 
6203.19.1030, 


1  Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 

2Category  331pt.:  all  HTS  numbers  except  6116.10.1720,  6116.10.4810,  6116.10.5510.  611610  7510    6116  92  6410    eiifiJ»R4J>n 
6116.92.6430,  6116.92.6440,  6116.92.7450,  6116.92.7460,  6116.92.7470,  61 1 6.92.8800,  611 6  92.9400  Si  16  99  £^0  6116.92.6420. 

^Z^}^^^^~^'    °"'y    ^®    numbers    6103.42.2025,    6103.49.8034,    6104.62.1020,    6104.69.8010,    6114200048     6114200052 
6203.42.2010.  6203.42.2090.  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211  42  0010  oii*.^.uow,    6114.20.0052, 

^Category  359-V:  only  HTS  numbers  6103.19.2030, 
6110.20.2030,  6110.20.2035,  6110.90.9044,  6110.90.9046 
6204.19.8040,  621 1 .32.0070  and  621 1 .42.0070. 

61i?^SSi,,?iT6:99l4i?L""6T!^.^''*  6II6.IO.I73O.   6116.10.4820.  6116.10.5520.  6116.10.7520.   6116.93.8800.  6116.93.9400, 

« Category    659-C:    only    HTS    numtiers    6103.23.0055.    6103.43.2020,    6103.43  2025 
6104.63.1030.    6104.69.1000,    6104.69.8014,    6114.30.3044.    6114.30.3054,    6203.43  2010 
6204.63.1510,  6204.69.1010,  6210.10.9010,  6211.33.0010,  6211.33.0017  and  6211  43  0010     ' 
^^^e^659-+H:   only   HTS   numbers   6502.00.9030,   6504.00.9015,   6504.00.9060,   6505.90.5090,   6505.90.6090.   6505.90.7090  and 

8  Category    659-S:    only    HTS 


6103.49.2000, 
6203.43.2090, 


6110.20.1022, 
6203.19.9030, 


6103.49.8038, 
6203.49.1010. 


6110.20.1024. 
6204.12.0040. 


6104.63.1020. 
6203.49.1090. 


6211.11.1010.  6211.11.1020.  6211.12.1010  and  6211.12.1020. 


numbers    6112.31.0010,    6112.31.0020,    6112.41.0010,    6112.41.0020,    6112.41.0030,    6112.41.0040, 
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^Category  666pt.:  ail  HTS  numbers  except  5805.at).4010.  6301.10.0000.  6301>i0.0010.  6301.40.0020,  6301.90.0010,  6302.53.0010, 
6302.53.0020,  6302.53.0030.  6302.93.1000.  6302.93.:  !000,  6303.12.0000.  6303.19.0010.  6303.92.1000,  6303.92.2010,  6303.92.2020, 
6303.99.0010,  6304.11.2000,  6304.19.1500,  6304.19.2(}00,  6304.91.0040,  6304.93.0000,  6304.99.6020,  6307.90.9884,  9404.90.8522  and 
9404.90.9522. 

i°Category  338-8:  all  HTS  numbers  except  6109.10.Q|012,  6109.10.0014,  6109.10.0018  and  6109.10.0023;  Category  339-S:  all  HTS  num- 
bers except  6109.10.0040,  6109.10.0045,  6109.10.0060  ard  6109.10.0065. 

"  Category  340-Z:  only  HTS  numbers  6205.20.2015,  6B05.20.2020,  6205.20.2050  and  6205.20.2060. 


12  Category  341-Y:  only  HTS  numbers  6204.22.3060, 

13  Category    360-P:    only    HTS    numbers    6302.21 
6302.31.7010  and  6302.31.9010. 

1*  Category  410-A:  only  HTS  numbers 
5111.19.6060,  5111.19.6080,  5111.20.9000, 
5212.14.1010,  5212.15.1010,  5212.21.1010, 
5407.92.0510,    5407.93.0510,    5407.94.0510, 


206.30.3010,  6206.30.3030  and  6211.42.0054. 

)10,    6302.21.5010,    6302.21.7010,    6302.21.9010, 


6302.31.3010,    6302.31.5010, 


5111.11.3 
5111.30.1 
5212.22.1010, 


5408.31. 


)510, 


5515.92.0510.  5516.31.0510,  5516.32.0510,  5516.33.051i  I,  5516.34.0510  and  6301.20.0020. 

'^Category  410-B:  only  HTS  numbers  5007.10.(030,  5007.90.6030.  5112.11.3030, 
5112.19.6010,  5112.19.6020,  5112.19.6030,  5112.19.  «40,  5112.19.6050,  5112.19.6060, 
5112.19.9540,  5112.19.9550,  5112.19.9560,  5112.20.1000,  5112.30.3000.  5112.90.3000, 
5212.12.1020.  5212.13.1020,  5212.14.1020,  5212.15.  020,  5212.21.1020,  5212.22.1020. 
5309.21.2000,  5309.29.2000,  5407.91.0520,  5407.92.11520,  5407.93.0520,  5407.94.0520. 
5408.34.0520.  5515.13.0520,  5515.22.0520,  5515.92.052  I,  5516.31.0520,  5516.32.0520,  5516.33.0520  and  5516.34.0520. 


'^Category    440-M:    only    HTS    numbers    6203.21  .i  030,    6203.23.0030,    6205.10.1000,    6205.10.2010,    6205.10.2020,    6205.30.1510, 


6205.30.1520,  6205.90.3020,  6205.90.4020  and  6211.31 


1030. 

i^Category  651-B:  only  HTS  numbers  6107.22.0015  aid  6108.32.0015. 

^"Category  359-0:  all  HTS  numbers  except  6103.^2.2025,  6103.49.8034,  6104.62.1020.  6104.69.8010,  6114.20.0048, 

6211.32.0(10,  6211.32.tX)25.  6211.42.0010  (Category.  359-C);  6103.19.2030, 
024,    6110.20.2030,    6110.20.2035,    6110.90.9044,    6110.90.9046. 


6203.42.2010.  ^03.42.2090.  6204.62.2010 
6104.12.0040.    6104.T9.8040.    6110.20.1022.    6110.20 


6202.92.2020.  6203.19.1030.  6203.19.9030,  6204.12.00^0.  6204.19.8040,  6211.32.0070  and  6211.42.0070  (Category  359-V); 

000.    6212.90.0010,    6214.90.0010,    6406.99.1550,    6505.90.1525, 


6117.10.6010,    6117.20.9010,    6203.22.1000,    6204.22 
6505.90.2060  and  6505.90.2545  (Category  359pt.). 

i9Category  459pt.:  all  HTS  numbers  except  61 15. 119.8020,  6117.10.1000 
6405.20.6030.  6405.20.6060.  6405.20.6090.  6406.99. 150S  and  6406.99.1560. 
659-0:  all  HTS  numbers  except  6103.43.0055, 
6104.69.1000,    6104.69.8014,    6114.30 


4202.22.4500, 
5601.21.0090, 
5702.99.1090, 
6302.51.3000, 
6303.11.0000, 
6307.90.3010, 


4202.22.8030, 
5701.90.1020, 
5705.00.2020, 
6302.51.4000, 
6303.91.0010, 
6307.90.4010, 


4202.32.4000, 
5701.90.2020, 
5805.00.3000. 
6302.60.0010. 
6303.91.0020, 
6307.90.5010, 


The  limits  set  forth  above  are  subject  to 
adjustment  puisuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  9,  2002)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

'  The  C]ommittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


5111.11.7030, 
5111.90.3000, 
5212.23.1010, 
5408.32.0510, 


5111.11.7060, 
5111.90.9000, 
5212.24.1010, 
5408.33.0510, 


5111.19.2000, 
5212.11.1010, 
5212.25.1010, 
5408.34.0510, 

5112.11.3060, 
5112.19.9510, 
5112.90.9010, 
5212.23.1020, 
5408.31.0520, 


5111.19.6020, 
5212.12.1010, 
5311.00.2000, 
5515.13.0510, 

5112.11.6030, 
5112.19.9520, 
5112.90.9090, 
5212.24.1020, 
5408.32.0520, 


5111.19.6040, 
5212.13.1010, 
5407.91.0510, 
5515.22.0510. 

5112.11.6060, 
5112.19.9530, 
5212.11.1020, 
5212.25.1020, 
5408.33.0520, 


6114.20.0052, 
6103.19.9030, 
6201.92.2010, 
6115.19.8010, 
6505.90.1540, 


6117.10.2010,  6117.20.9020,  6212.90.0020,  6214.20.0000, 


2°Categofy  659-0:  all  HTS  numbers  except  6103.23.0055,  6103.43.2020,  6103.43.2025,  6103.49.2000,  6103.49.8038,  6104.63.1020, 
6104.63.1030.  6104.69.1000,  6104.69.8014,  6114.30.1044,  6114.30.3054,  6203.43.2010,  6203.43.2090,  6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010,  6210.10.9010,  6211.33.0(10,  6211.33.0017,  6211.43.0010  (Category  659-C);  6502.00.9030,  6504.00.9015, 
6504.00.9060,  6505.90.5090,  6505.90.6090,  6505.90.7(90,  6505.90.8090  (Category  659-+H);  6112.31.0010,  6112.31.0020,  6112.41.0010 
6112.41.0020,  6112.41.0030,  6112.41.0040,  6211.11.1(10,  6211.11.1020,  6211.12.1010,  6211.12.1020  (Category  659-S);  6115.11.0010, 
6115.12.2000,  6117.10.2030,  6117.20.9030,  6212.90.003(1,  6214.30.0000,  6214.40.0000,  6406.99.1510  and  6406.99.1540 

21  Category  224-V:  only  HTS  numbers  5801.21.(|000,  5801.23.0000,  5801.24.0000,  5801.25.0010,  5801.25.0020,  5801.26.0010, 
5801.26.0020,  5801.31.0000,  5801.33.0000,  5801.34.000^.  5801.35.0010,  5801.35.0020.  5801.36.0010  and  5801.36.0020 

1.0000.   5801.23.0000.   5801.24.0000,   5801.25.0010.   5801.25.0020,   5801.26.0010, 
5801.26.0020,  5801.31.0000,  5801.33.0000,  5801 .34.000*,  5801.35.0010,  5801.35.0020,  5801.36.0010  and  5801.36.0020  (Category  224-V) 
23Category  369-0:  all  HTS  numbers  except  6307.10j2005  (Category  369-S);  4202.12.4000,  4202.12.8020,  4202.12.8060,  4202.22.4020, 
—      ..  4202.32.^530,    4202.92.0505,    4202.92.1500.    4202.92.3016,    4202.92.6091,    5601.10.1000, 

5702.10.020,  5702.39.2010,  5702.49.1020,  5702.49.1080,^5702.59.1000, 
5807.10.11510,  5807.90.0510,  6301.30.0010,  6301.30.0020,  6302.51.1000, 
6302.60.1 1030,  6302.91.0005,  6302.91.0025,  6302.91.0045,  6302.91.0050, 
63(54.91  .|I020,    6304.92.0000,    6305.20.0000,    6306.11.0000,    6307.10.0020, 


5702.99.1010, 
6302.5t.2000, 
6302.91.0060, 
6307.10.1090, 


6307.90.8S  10,  6307.90.8945,  6307.90.9882,  6406.10.7700,  9404.90.1000,  9404.90.8040  and 


9404.90.9505  (Category  369pt.). 

2*Category  469pt.:  ail   HTS  numbers  except  5601.29.0020,  5603.94.1010,  6304.19.3040,  6304.91.0050,  6304.99.1500,  6304.99  6010 
6308.00.001  O^nd  6406.10.9020. 

?5  Category  604-O:  all  HTS  numbers  except  5509.32.o4oo  (Category  604-A). 

2«  Category  369-S:  only  HTS  number  6307.10.2005. 

"Category  863-S:  only  HTS  number  6307.10.2015. 


excepticfc  to  the  rulemaking  provisions  of  5 
U.S.C.  5)3(a)(l). 

Sincei  ely,  "  -. 

James  C,  Leonard  III, 

Commit  eefor  the  Implementation  of  Textile 
Agreemi  nts. 
[FR  Doc  03-29016  Filed  11-19-03;  8:45  am] 

BILUNG  qOOE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HQ  USAF  Scientlflc  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the 
forthcoming  outbrief  on  Technology  for 
Machine-to-Machine  ISR  hitegration. 
The  purpose  of  the  meeting  is  to  allow 
the  SAB  leadership  to  advise  SAF/USI 
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an  outbrief  of  the  study.  This  meeting 

will  be  closed  to  the  public. 

DATES:  November  18,  2003. 

ADDRESSES:  Pentagon  (SAF/USI).  Room 

4C1000,  Washington,  DC  20330. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Hazell,  Air  Force  Scientific  Advisory 
Board  Secretariat,  1180  Air  Force 
Pentagon,  Rm  5D982,  Washington,  DC 
20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  03-28954  Filed  11-19-03;  8:45  am] 
BHJJNG  CODE  S001-06-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2003 
Science  and  Technology  Review.  The 
piupose  of  the  meeting  is  to  allow  the 
SAB  leadership  to  discuss  S&T  reviews. 
Because  classified  and  contractor 
proprietary  information  will  be 
discussed,  this  meeting  will  be  closed  to 
the  public. 

DATES:  December  4,  2003. 
ADDRESSES:  Pentagon.  AF/SB 
Conference  Room,  4D982,  Washington, 
DC  20330. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Dwight  Pavek,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington,  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  03-28955  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  S001-OS-P 


DEPARTIMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTKM:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the 
forthcoming  outbrief  on  Technology  for 
Machine-to-Machine  ISR  Integration. 
The  ptupose  of  the  meeting  is  to  edlow 
the  SAB  leadership  to  advise  AF/XOS 


an  outbrief  of  the  study.  This  meeting 
will  be  closed  to  the  public. 
DATES:  November  19,  2003. 
ADDRESSES:  Pentagon  (AF/XOS),  Room 
4C1000,  Washington  DC  20330. 
FOR  FURTHER  INFORMATXM  CONTACT:  Paul 
Hazell,  Air  Force  Scientific  Advisory 
Board  Secretariat,  1180  Air  Force 
Pentagon.  Rm  5D982.  Washington,  DC 
20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  03-28956  Filed  11-19-03;  8:45  am] 
BILLING  CODE  SOOI-OS-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Western  Hemispiiere  Institute  for 
Security  Cooperation  Board  of 
Visitors;  Meeting 

AGENCY  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  Board  of  Visitors  (VoV) 
for  the  Western  Hemisphere  Institute  for 
Security  Cooperation  (WHINSEC). 
Notice  of  this  meeting  is  required  imder 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  This  board  was 
chartered  on  February  1,  2002  in 
Compliance  with  the  requirements  set 
forth  in  10  U.S.C.  2166. 

Dates;  December  11-12,  2003. 

Time:  9  a.m.  to  5:30  p.m.  (December 
11)  and  8:45  a.m.  to  12  p.m.  (December 
12). 

Location:  Pratt  Hall,  Building  35,  7011 
Morrison  Ave.,  Fort  Benning,  GA  31905. 

Proposed  Agenda:  The  WHINSEC 
BoV  will  receive  status  briefings  of 
actions  taken  on  last  year's  BoV 
recommendations  and  on  new  activities 
and  efforts  since  December  2002;  look 
into  any  matters  it  deems  important; 
meet  with  groups  of  WHINSEC  faculty 
and  standents;  and  prepare  for  its  initial 
session  for  2004.  The  Board  will  also 
develop  its  draft  observations  and 
recommendations  to  forward  to  the 
Secretary  of  Defense  and  the  Secretary 
of  the  Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

LaPlante,  Executive  Liaison,  WHINSEC, 
Army  G-3  at  (703)  692-7419  or  LTC 
Linda  Gould,  Chief,  Latin  American 
Branch,  Army  G-3  at  (703)  693-7419. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Please 
note  that  the  Board  will  recess  on 
December  11  for  limch  between  12:00 
p.m.  and  1:30  p.m.  The  DFO  had  set 
aside  3  p.m.  to  3:30  p.m.  on  December 


11  for  public  comments  by  individuals 
and  organizations.  Public  comment  and 
presentations  will  be  limited  to  two 
minutes  each  and  members  of  the  public 
desiring  to  make  oral  statements  or 
presentations  must  inform  the  contact 
personnel,  in  writing.  Requests  must  be 
received  before  Friday.  December  5. 
2003.  Mail  written  presentations  and 
requests  to  register  to  attend  the  public 
sessions  to:  LTC  Gould  or  Mr.  LaPlante 
at  HQDA  Army  G-3  (Room  38473),  400 
Army  Pentagon,  Washington.  DC  20310. 
Public  seating  is  limited,  and  is 
available  on  a  first  come,  first  served 
basis. 

Jofan  C  Speedy  m. 

Designated  Federal  Officer,  WHINSEC  BoV 
[FR  Doc.  03-29011  Filed  11-19-03;  8:45  am) 

BILLING  CODE  3710-Oft-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Performance  Review  Board 
Membership  for  ttie  U.S.  Army 
Acquisition  Executive 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  November  13,  2003. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Marilyn  Ervin,  U.S.  Army  Senior 
Executive  Service  Office.  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army  Pentagon, 
Washington,  DC  20310-0111. 
SUPPLEMENTARY  INFORMATKM:  Section 
4314(c)(1)  through  (5)  of  Tide  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Acquisition  Executive  are: 

1.  Edward  Bair,  Program  Executive 
Officer,  Intelligence,  Electronic  Warfare,  ' 
and  Senors,  AAE. 

2.  Ernestine  Ballard.  E)eputy  ASA 
(Policy  &  Procurement).  OASA 
(Acquisition,  Logistics  &  Technology). 

3.  Donald  Barker,  Deputy  Program 
Executive  Officer,  Tactical  Missiles  and 
Smart  Mimitions. 

4.  MG  Joseph  L.  Beigantz,  Program 
Executive  Officer,  Aviation. 
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5.  James  T.  Blake,  Deputy  to  the 
Commander,  PEO  STRI. 

6.  Paul  Bogosian,  Deputy  Program 
Executive  for  Aviation,  AAE. 

7.  T.  Kevin  Carroll,  Program  Executive 
Officer,  Enterprise  Information 
Structure,  AAE. 

8.  Donald  L.  Damstetter,  Jr.,  Deputy 
Assistant  Secretary  for  Plans,  Programs, 
and  Resource,  OASA  (Acquisition, 
Logistics  &  Technology). " 

9.  Edward  G.  Elgart,  Director.  CECOM 
Acquisition  Center. 

10.  Kevin  J.  Flamm,  Program  Manager 
for  Chemical  Demihtarization 
Operations  OASA  (Acquisition, 
Logistics  &  Technology). 

11.  Craig  D.  Hunter,  Deputy  Assistant 
Secretary  of  the  Army  (Defense  Exports 
and  Cooperation],  OASA  (Acquisition, 
Logistics  &  Technology). 

12.  Joann  H.  Langston,  Competition 
Advocate  of  the  Army,  Army 
Acquisition  Executive  Support  Agency. 

13.  Russell  W.  Lenz,  Director, 
Simulation  and  Training  Technology 
Center,  Research,  Development  and 
Engineering  Command. 

14.  BG  Michael  R.  Mazzucchi, 
Program  Executive  Officer,  Command, 
Control,  and  Communications 
(Tactical). 

15.  Steven  L.  Messervy,  Program 
Manager,  Joint  Simulation  Systems, 
Army  Acquisition  Executive  Support 
Agency. 

16.  Levator  Norsworthy,  Jr.,  Deputy 
General  Coimsel  (Acquisition),  Office  of 
the  General  Counsel. 

17.  Michael  A.  Parker,  Deputy  to  the 
Commander.  U.S.  Army  Soldier  & 
Biological  Chemical  Command. 

18.  John  C.  Perrapato,  Deputy  Program 
Executive  Officer,  Command  and 
Control  Systems,  AAE. 

19.  Shelba  J.  Proffitt,  Deputy  Program 
Executive  Officer,  Air  and  Missile 
Defense,  AAE. 

20.  Sandra  O.  Sieber,  Director,  Army 
Contracting  Agency. 

21.  Albert  P.  Puzzuoli,  Deputy 
Program  Executive  Officer,  Armored 
Systenu  Modernization,  AAE. 

22.  Wimpy  D.  Pybus,  Deputy 
Assistant  Secretary  of  the  Army  for 
Integrated  Logistics  Support,  OASA 
(Acquisition,  Logistics  &  Technology). 

23.  BG  Stephen  M.  Seay,  Program 
Executive  Officer,  PEO  STRI. 

24.  BG  Jef&ey  A.  Sorenson,  Program 
Executive  Officer,  Tactical-Missiles. 

25.  MG  John  M.  Unas,  Program 
Executive  Officer,  Air  Missile  Defense/ 
Deputy  Command  General  for  Research, 
Development  and  Acquisition,  U.S. 
Army  Space  and  Missile  Defense 
Command. 


26.  ^^G  Joseph  L.  Yakovac,  Program 
Executi  /e  Officer,  Groimd  Combat  . 
Systemi . 

Luz  D.  0  rtiz, 

ArmyFe  ieral  Register  Liaison  Officer. 

03-29008  Filed  11-19-03;  8:45  am] 

3710-Oe-M 


[FR  Doc, 

BILUNG 


ox>e; 


DEPAR  rMENT  OF  DEFENSE 

Departitient  of  the  Army 

Perfon^ance  Review  Board 
Membe^hip  for  the  U.S.  Army  Office  of 
the  Surpeon  Generai 

AGENCY  Department  of  the  Army,  DoD. 
ACTION:  Notice. 


SUMMAFfy:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  f^r  the  Department  of  the  Army. 

EFFECniE  DATE:  November  13,  2003. 

FOR  FUF  FHER  INFORMATION  CONTACT: 

Marilyn  Ervin,  U.S.  Army  Senior 
Executi  /e  Service  Office,  Assistant 
Secretai  y  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army  Pentagon, 
Washin  jton,  DC  20310-0111. 

SUPPLEI  lENTARY  INFORMATION:  Section 
4314(c)  1)  through  (5)  of  Title  5,  U.S.C, 
requirei  each  agency  to  establish,  in 
accorda  ace  with  regulations,  one  or 
more  S«  nior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
apprais  d  of  senior  executives' 
perfom  ance  by  supervisors  and  make 
recomn  endations  to  the  appointing 
authorii  y  or  rating  official  relative  to  the 
perfom  ance  of  these  executives. 

The  t  lembers  of  the  Performance 
Review  Board  for  the  U.S.  Army  Office 
of  The  I  lurgeon  General  are: 

1.  MC 1  Kenneth  L.  Farmer, 
Chairpt  rson,  Deputy  Surgeon  General. 

2.  Mr,  Mark  R.  Lewis,  Director,  Plans, 
Resoun  es  and  Operations,  Office  of  the 
Deputy  Chief  of  Staff,  G-1. 

3.  Ms  Zita  M.  Simutis,  Director,  Army 
Researc  ii  Institute. 

4.  Mi 
Army 
System 


Jack  E.  Hobbs,  Project  Director, 
Workload  and  Performance 


Luz  D.  C  rtiz. 

Army  Fademl  Register  Liaison  Officer. 

[FR  Doc]  03-29009  Filed  11-19-03;  8:45  am] 

BILUNG  cboE  371(M)8-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny;  Corps  of 
Engineers 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for  a 
Flood  Damage  Reduction  Study, 
Missouri  Rhrer  Levees  System  Units  L- 
455  and  R  471-460,  Buchanan  County, 
MO  and  Doniphan  County,  KS 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

action:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Kansas  City  District  (KCD), 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Feasibility  Study  of  flood  damage 
reduction  measures  for  property 
currently  afforded  flood  protection  by 
the  Missouri  RiVer  Levee  System 
(MRLS)  Units  L-455  and  R  471-460,  in 
Buchanan  Coimty,  Missouri  and 
Doniphan  County,  Kansas.  The  purpose 
of  this  DEIS  is  to  consider  the  economic, 
environmental,  and  social  impacts  that 
may  occur  as  a  result  of  various 
alternatives  being  considered  in  a  flood 
damage  reduction  study,  concerning 
flood  protection  provided  by  the 
existing  MRLS  Units  Lr^55  and  R  471- 
460.  The  study  would  determine  the 
existing  level  of  flood  protection  as  well 
as  possible  flood  damage  reduction 
measures  beyond  what  ciurently  exists, 
under  the  authority  of  Section  216  of  the 
1970  Flood  Control  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Maria  Chastain-Brand,  Formulation 
Section,  Planning  Branch,  ATTN: 
CENWK-PM-PF,  U.S.  Army  Engineer 
District,  Kansas  City,  601  East  12th 
Street,  Kansas  City,  MO  64106-2896, 
Phone  816-983-3107  or  Maria  E. 
Chastain-Brand@usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  The  U.S.  Army  Corps  of  Engineers, 
KCD,  intends  to  prepare  a  DEIS  and 
Feasibility  Study  of  flood  damage 
reduction  measures  for  property 
currently  afforded  flood  protection  by 
the  MRLS  Units  L-455  and  R  471-460, 
in  Buchanan  County,  Missoiui  and 
Doniphan  County,  Kansas.  The  purpose 
of  this  DEIS  is  to  consider  the  economic, 
enviroimiental,  and  social  impacts  that 
may  occur  as  a  result  of  various 
alternatives  being  considered  in  a  flood 
damage  reduction  study.  The  Study 
would  determine  the  existing  level  of 
flood  protection  as  well  as  possible 
flood  damage  reduction  measures 
beyond  what  currently  exists,  under  the 
authority  of  Section  216  of  the  Flood 
Control  Act. 
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2.  The  MRLS  Units  L-455  and  R  471r- 
460,  are  existing  flood  damage  reduction 
projects  which  provide  local  flood 
.  protection  for  agricultural  needs,  the 
metropolitan  area  of  St.  Joseph, 
Missouri  and  the  commimities  of 
Wathena  and  Elwood  in  Kansas.  The 
two  levees  units  are  located  on  opposite 
sites  of  the  Missouri  River. 

Levee  unit  L-455  is  located  on  the  left 
bank  of  the  Missouri  River  in  Buchanan 
Coimty,  Missouri,  and  connects  to  high 
ground  in  the  southwestern  part  of  St. 
Joseph,  Missouri.  The  levee  unit  extends 
from  Missouri  River  mile  447.3 
downstream  to  mile  437.3  and  then 
upstream  along  Contrary  Creek.  Levee 
unit  L-455  is  15.6  miles  long,  averages 
13  feet  in  height,  and  protects 
approximately  7,500  acres  of  urban  and 
rural  areas  from  flooding.  Rural  lands 
consist  of  about  6,500  acres.  Urban 
lands  include  industrial,  commercial, 
and  residential  areas  of  the  city  of  St. 
Joseph,  Missouri,  including  the 
residential  and  recreational 
development  in  the  Lake  Contrary  area. 

Levee  unit  R  471-460  is  located  on 
the  right  bank  of  the  Missoiiri  River 
between  river  mile  441.7  and  456.6  in 
eastern  Doniphan  County,  Kansas,  and  a 
portion  of  western  Buchanan  County, 
Missouri.  This  levee  unit  is  13.8  miles 
long,  averages  14.8  feet  in  height  and 
protects  approximately  13,500  acres  of 
rural  and  urban  areas  from  flooding. 
Rural  lands  consist  of  about  10,000 
acres.  Urbsm  lands  include  the 
communities  of  Elwood  and  Wathena, 
Kansas.  It  also  includes  the  area  within 
an  oxbow,  which  is  a  part  of  St.  Joseph, 
Missouri  and  contains  the  Rosecrans 
Memorial  Afr  National  Guard  Base. 

3.  KCD's  study  will  evaluate  the  no 
action  alternative  as  well  as  various 
structiured  and  non-structiual 
alternatives  to  determine: 

a.  Flood  damage  reduction  costs  and 
benefits; 

b.  Regional  social  and  economic 
impacts;  and 

c.  Environmental  impacts  and 
mitigation  measures. 

Reasonable  alternatives  KCD  will 
examine  include  the  feasibility  of 
various  structural  and  non-structural 
measures  to  reduce  flood  damage  within 
areas  protected  by  the  existing  MRLS 
Units  L-455  and  R  471-460.  Structural 
alternatives  may  include  reinforcing  the 
existing  structures,  raising  the  existing 
levee  with  earth  fill,  floodwalls  with  a 
corresponding  rise  of  appurtenances,  or 
other  change  to  the  existing  levee 
systems.  Non-structural  measures  may 
include  the  development  of  contingency 
plans. 

4.  Scoping  Process 


a.  A  public  workshop/scoping 
meeting  will  be  held  in  the  spring  of 
2004  in  St.  Joseph,  MO  area.  The  exact 
date,  time,  and  location  of  the  scoping 
meeting  will  be  announced  when  the 
details  are  finalized.  Additional 
workshops  and  meetings  will  be  held  as 
the  study  progresses  to  keep  the  public 
informed.  Coordination  meetings  will  be 
held  as  needed  with  the  affected/ 
concerned  local.  State,  and  Federal 
governmental  entities,  and  tribes.  These 
workshops  and  meetings,  as  well  as  any 
meetings  which  were  previously  held 
regarding  this  project,  will  serve  as  the 
collective  scoping  process  for  the 
preparation  of  the  DEIS.  Draft 
documents  forthcoming  from  the  study 
will  be  distributed  to  Federal,  State,  and 
local  agencies,  as  well  as  interested 
members  of  the  general  public,  for 
review  and  comment. 

b.  Potential  issues  to  be  analyzed  in 
depth  include  evaluations  of: 

(1)  Level  of  flood  protection  provided 
by  the  existing  flood  protection  project 
and  need  for  increased  level  of 
protection; 

(2)  Costs  and  benefits  associated  with 
alternatives  that  increase  the  flood 
protection  level  of  thfe  existing  flood 
protection  project; 

(3)  Fish  and  wildlife  resources; 

(4)  Recreation;  - 

(5)  Cultural  resources. 

c.  Environmental  consultation  and 
review  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
per  regulations  of  the  Council  of 
Environmental  Quality  (code  of  Federal 
Regulations  Parts  40  CFR  1500-1508), 
and  other  applicable  laws,  regulations, 
and  guidelines. 

5.  The  anticipated  date  of  availability 
of  the  DEIS  for  public  review  is  late 
2004. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-29010  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Amiy;  Corfw  of 
Engineers 

Intent  To  Prepare  a  Draft  Programmatic 
Envlronmentai  Impact  Statement  for 
Coaatai  Erosion  Protection  and 
Community  Relocation,  Shishmarvf, 
AK 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 


summary:  The  U.S.  Army  Engineer 
District,  Alaska,  intends  to  prepare  a 
Draft  Progranunatic  Environmental 
Impact  Statement  (DEIS)  to  evaluate  the 
feasibility  of  constructing  erosion 
protection  alternatives  and  community 
relocation  alternatives  at  Shishmaref, 
Alaska.  Shishmaref,  population  562,  is 
on  a  barrier  island  on  the  Chukchi  Sea 
on  the  northwestern  coast  of  Alaska. 
The  shoreline  at  the  community  is  being 
rapidly  eroded  by  storm  waves  possibly 
because  the  ice  pack  has  been  forming 
later  in  the  autumn  than  in  the  past, 
allowing  more  of  the  force  of  late  season 
storm  energy  to  reach  the  shore.  The 
programmatic  DEIS  will  determine 
whether  Federal  action  is  warranted, 
and  if  so,  and  community  relocation  is 
selected,  site  alternatives  will  be 
addressed  in  more  detail  in  a  second  tier 
of  the  EIS  process. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lizette  Boyer  (907)  753-2637,  Alaska 
District,  U.S.  Army  Corps  of  Engineers, 
Environmental  Resources  Section 
(CEPOA-EN-CW-ER),  P.O.  Box  6898, 
Ehnendorf  AFB,  AK  99506-6898.  E- 
mail: 
Lizette.P.Boyer@poa02.  usace.army.mil. 

SUPPLEMENTARY  INFORMATKM:  This  study 
is  authorized  imder  Section  203,  33 
U.S.C.  Tribal  Partnership  Program.  The 
community  of  Shishmaref  has  existed 
on  Sherichef  Island  for  centuries.  The 
four-mile-long  island,  formed  by  littoral 
drift,  is  steadily  eroding  along  the 
Chucki  Sea.  As  early  as  the  1950's  the 
community  began  taking  steps  to  fight 
the  annual  erosion  problem.  Strong 
wave  and  current  action  cause  massive 
scouring  and  erosion  of  the  fine  sand 
embankment.  Bank  revetment  structures 
(gabions  filled  with  sand  and  concrete 
mattresses)  were  installed  but  failed  to 
stop  the  erosion  for  long.  Severe  fall 
storms  in  1989, 1990,  and  1997 
undermined  the  protective  structures 
and  caused  buildings  to  be  moved  or 
abandoned.  The  late  formation  of  the 
shorefast  ice  pack  in  recent  years 
aggravates  erosion  damage  during  fall 
storms.  Without  shore  protection 
structures  and  continued  maintenance 
of  them,  all  the  community 
infrasfructiue  is  in  jeopardy. 

The  programmatic  ifelS-will  consider 
alternatives  including  the  continuation 
of  erosion  protection  structures  to 
prevent  land  and  property  losses.  The 
community  has  obtained  funding  for 
efforts  to  protect  a  stretch  of  the  beach 
to  the  west  of  the  school  property  where 
a  Bureau  of  Indian  Affairs  road  is  at  risk. 
The  Corps  of  Engineers  currenUy  is 
conducting  an  emergency  bank 
protection  study  to  protect  the  school. 
Longer  term  protection  for  the 
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community  would  require  that  erosion 
protection  be  extended  past  the  school 
property  and  to  adjacent  roads  along  the 
shoreline.  The  feasibility  of  further  and 
more  extensive  bank  protection  would 
be  analyzed  and  compared  with 
relocation  alternatives.  Relocation 
would  mean  the  abandonment  of  the 
Sfaishmaref  community  on  the  island. 
Relocation  alternatives  include  moving 
the  people  of  Shishmaref  to  a  larger  hub 
community  such  as  Nome  or  Kotzebue 
where  they  would  be  incorporated  into 
the  fabric  of  that  community;  moving 
the  population  to  a  smaller,  closer 
commimity  such  as  Wales  or  Deering, 
which  would  involve  developing 
additional  infrastructure  in  those 
locations,  and  constructing  a  new  town 
site  on  the  mainland.  The  last 
alternative  would  be  based  on 
engineering  criteria,  historical  tribal 
area  boundaries,  and  corridors  to 
subsistence  sites. 

Issues:  The  programmatic  DEIS  will 
consider  the  need  of  Shishmaref  to 
preserve  its  community  identity  and  the 
potential  impacts  of  the  alternatives  on 
the  cultural  resources  and  infrastructure 
of  the  community.  In  addition,  the 
programmatic  DEIS  will  address  the 
importance  of  maintaining  the 
community's  traditional  subsistence 
lifestyles,  while  providing  modem 
infrastructure  and  housing.  Issues 
associated  with  relocation  to  an  existing 
xommunity  include  property  and 
business  losses,  impacts  of  social/ 
'  cultural  changes,  and  impacts  on  the 
infrastructure  capacity  of  the  receiving 
location.  Issues  associated  with 
relocation  and  construction  of  a  new 
town  site  includes  engineering 
constructability  criteria  and 
environmental  suitability. 
Constructability  criteria  include 
geologic  stability,  availability  of  fill 
material,  and  potable  water  sources. 
Environmental  issues  include  effects  to 
endangered  species  and  wildlife  habitat, 
and  justifiable  and  practicable 
mitigation  measures.  Other  resources 
and  concerns  will  be  identified  through 
scoping,  public  involvement,  and 
interagency  coordination. 

Scoping:  A  copy  of  this  notice  and 
additional  public  information  will  be 
sent  to  interested  parties  to  initiate 
scoping.  All  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns, 
issues,  studies,  and  alternatives  that 
should  be  considered.  A  scoping 
meeting  will  be  held  in  Shishmaref, 
Alaska,  in  early  2004  at  a  place  and  time 
to  be  announced.  The  programmatic 


DEIS  is 
2006. 


scheduled  for  release  in  2005  or 


GuyR. 

Chief. 
[FR  Doc 

BILUNG 


N  cConnell,  - 

En  \dronmental  Resources  Section. 
03-29007  Filed  11-19-03;  8:45  am] 
ano-NL-M 


C<iOE  ; 


DEPAR 


MENT  OF  EDUCATION 


Meeting  of  the  President's  Board  of 
Advlsoi  i  on  Tribal  Colleges  and 
Univeraities 

AGENCYd  White  House  Initiative  on 
Tribal  C  alleges  and  Universities,  U.S. 
Departn  ent  of  Education. 
ACTION:  Notice  of  meeting. 


SUMMAR ':  This  notice  sets  forth  the 
schedul !  and  proposed  agenda  of  an 
upcomii  ig  meeting  of  the  President's 
Board  o  Advisors  on  Tribal  Colleges 
and  Uni  /ersities  (the  Board)  and  is 
intendel  to  notify  the  general  public  of 
its  opportunity  to  attend.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  the  Board's  meetings  is 
requirec  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  by 
the  Boai  d's  charter. 

Agent  a:  The  purpose  of  the  meeting 
will  be  tb  review  and  comment  on 
Federal  igencies'  Three- Year  Plans  and 
discuss  he  format  and  content  of  the 
Board's  required  report  to  the  President. 

Date  I  nd  Time:  December  2,  2003-9 
a.m.  to  ^  p.m.  and  December  3,  2003- 
9  a.m.  t(  12  Noon. 

Locati  on:  Embassy  Suites  Hotel,  4315 
Swensoi  \  Street,  Las  Vegas,  NV  89119. 
FOR  FUR  ^HER  INFORMATION  CONTACT: 
Toney  E  egay.  Special  Assistant,  White 
House  Ii  litiative  on  Tribal  Colleges  and 
Univers  ties,  U.S.  Department  of 
Educatii  in.  Suite  408,  555  New  Jersey 
Avenue  NW.,  Washington,  DC  20208. 
Telephone:  202-219-2181.  Fax:  202- 
208-2154. 

SUPPLEN  ENTARY  INFORMATION:  The  Board 
is  establ  shed  by  Executive  Order  13270, 
dated  Jiiy  3,  2002,  to  provide  advice 
regarding  the  progress  made  by  Federal 
agencieatoward  fulfilling  the  purposes 
and  objactives  of  the  order.  The  Board 
also  provides  recommendations  to  the 
President  through  the  Secretary  of 
Education  on  ways  the  Federal 
govemiaent  can  help  tribaLcolleges:  (1) 
Use  long-term  development, 
endowment  building  and  planning  to 
strengthen  institutional  viability;  (2) 
improva  financial  management  and 
security!  obtain  private  "sector  funding 
support,  and  expand  and  complement 
Federal  education  initiatives;  (3) 
develop  institutional  capacity  through 
the  use  i  »f  new  and  emerging 


technologies  offered  by  both  the  Federal 
and  private  sectors;  (4)  enhance 
physical  infrastructure  to  facilitate  more 
efficient  operation  and  effective 
recruitment  and  retention  of  students 
and  faculty;  and  (5)  help  implement  the 
No  Child  Left  Behind  Act  of  2001  and 
meet  other  high  standards  of 
educational  achievement. 

The  general  public  is  welcome  to 
attend  the  December  2-3,  2003,  meeting. 
However,  space  is  limited  and  is 
available  on  a  first-come,  first-serve 
.  basis.  Individuals  who  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  [i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Toney  Begay  at  (202)  219-2181 
no  later  than  November  18,  2003.  We 
will  attempt  to  meet  requests  after  this 
date,  but  cannot  guarantee  availability 
of  the  requested  accomimodation.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

A  summary  of  the  activities  of  the 
meeting  and  other  related  materials  that 
are  informative  to  the  public  will  be 
available  to.the  public  within  14  days 
after  the  meeting.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  White  House 
Initiative  on  Tribal  Colleges  and 
Universities,  United  States  Department 
of  Education,  Suite  408,  555  New  Jersey 
Avenue,  NW.,  Washington,  DC  20208. 

Dated:  November  14,  2003. 
Rod  Pai^e, 

Secretary,  Department  of  Education. 
[FR  Doc.  03-28968  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Infomiation  Administration 

Policy  Statement;  Solicitation  of 
Comments  on  the  Policy  for  Statistical 
Information  Based  on  Petroleum 
Supply  Reporting  System  Survey  Data 

agency:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Policy  statement;  solicitation  of 
comments  on  the  policy  for  statistical 
information  based  on  Petroleum  Supply 
Reporting  System  survey  data. 

summary:  The  EIA  is  requesting 
comments  on  the  policy  for  statistical 
information  based  on  Petroleum  Supply 
Reporting  System  (PSRS)  survey  data 
collected  and  disseminated  beginning  in 
2004.  This  request  is  based  on  EIA's 
mandate  for  carrying  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program  responsive  to 


users'  needs  for  credible,  reliable,  and 
timely  energy  information  that  will 
improve  and  broaden  understanding  of 
petroleum  supply  in  the  United  States. 
DATES:  Comments  must  be  filed  by 
December  22,  2003.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 
ADDRESSES:  Comments  on  this  policy 
should  be  directed  to  Stefanie  Palumbo. 
Petroleum  Division.  To  ensure  receipt  of 
the  comments  by  the  due  date, 
submission  by  FAX  (202-586-5846)  or 
e-mail  [stefanie.paluinbo@eia.doe.gov] 
is  recommended.  The  mailing  address  is 
Petroleum  Division,  EI-42,  Forrestal 
Building,  U.S.  Department  of  Energy, 
1000  Independence  Ave.,  SW., 
Washington,  DC  20585.  Ahematively, 
Stefanie  Palumbo  may  be  contacted  by 
telephone  at  (202)  586-6866. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Ms.  Palumbo  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Current  Actions 

in.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275, 15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near  and  longer-term  domestic 
demands. 

The  EIA  provides  the  public  and  other 
Federal  agencies  with  opportunities  to 
comment  on  collections  of  energy 
information  conducted  by  EIA.  As 
appropriate,  EIA  also  requests 
comments  on  important  issues  relevant 
to  the  dissemination  of  energy 
information.  Comments  received  help 
the  EIA  when  preparing  information 
collections  and  information  products 
necessary  to  support  ELA's  mission. 

The  purpose  of  the  Petroleimi  Supply 
Reporting  System  (PSRS)  siuveys  is  to 
collect  data  to  meet  ELA's  mandates  and 
energy  data  users'  needs  for  credible, 
reliable,  and  timely  energy  information 
on  the  petroleum  industry.  Adequate 
evaluation  of  the  industry  requires 
detailed,  comprehensive  data  on 
production,  receipts,  inputs,  regional 
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movements,  imports,  and  stocks  of 
crude  oil,  petroleum  products,  and 
natural  gas  liquids  in  the  United  States. 
The  survey  information  is  used  to  create 
statistics  disseminated  by  EIA  in  various 
information  products  including  the 
Weekly  Petroleum  Status  Report,  This 
Week  in  Petroleum,  the  Petroleum 
Supply  Monthly,  and  the  Petroleum 
Supply  Annual  available  on  EIA's  Web 
site  at  http://wvnv.eia.doe.gov/oiljgas/ 
petroleum/info jgjance/petroleum.html. 

EIA's  petroleum  supply  program 
provides  Congress,  other  government 
agencies,  businesses,  trade  associations, 
and  private  research  and  consulting 
organizations  with  statistics  for  analysis, 
projections,  and  monitoring  purpose;. 
To  be  most  effective,  EIA's  petroleimi 
supply  statistical  information  must  be 
available  by  product  detail  at  sub-U.S. 
geographic  breakdowns  such  as  by 
Petroleum  Administration  for  Defense 
(PAD)  District,  Refining  District,  and 
State. 

The  types  of  information  collected  in 
the  PSRS  surveys  and  the  level  of  detail 
in  statistical  information  disseminated 
by  EIA  follow  a  pattern  first  established 
by  the  Biureau  of  Mines  in  1917.  The 
PSRS  siuveys  include  weekly,  monthly, 
and  annual  surveys  designed  to  provide 
information  on  petroleum  supply  at 
various  levels  of  detail  given  tradeoffs 
between  timeliness  and  improved 
accuracy.  For  2004,  the  PSRS  surveys 
are  expected  to  include  the  following 
forms: 

•  EIA-800.  Weekly  Refinery  and 
Fractionator  Report, 

•  EIA-801.  Weekly  Bulk  Terminal 
Report, 

•  EIA-802,  Weekly  Product  Pipeline 
Report, 

•  EIA-803,  Weekly  Crude  Oil  Stocks 
Report, 

•  EIA-804.  Weekly  Imports  Report, 

•  EIA-805,  Weekly  Terminal 
Blenders  Report, 

•  EIA-810,  Monthly  Refinery  Report, 

•  EIA-811.  Monthly  Bulk  Terminal 
Report, 

•  EIA-812,  Monthly  Product  Pipeline 
Report, 

•  EIA-81 3,  Monthly  Crude  Oil 
Report, 

•  EIA-814,  Monthly  Imports  Report, 

•  EIA-815,  Monthly  Terminal 
Blenders  Report, 

•  EIA-8 16,  Monthly  Natxu^  Gas 
Liquids  Report, 

•  EIA-81 7,  Monthly  Tanker  and 
Barge  Movement  Report, 

•  EIA-819,  Monthly  Oxygenate 
Report,  and 

•  EIA-820,  Aimual  Refinery  Report. 
The  specific  forms  and  data  elements 

in  the  PSRS  surveys  change  over  time  to 
reflect  the  industry.  However,  the 


overall  purpose  of  the  PSRS  continues 
to  be  providing  credible,  reliable,  and 
timely  information  on  the  petroleum 
industry.  The  information  is  integral  to 
adequately  understanding  the  U.S. 
petroleum  supply  situation.  Detailed 
information  at  low  level  geographic 
breakdowns  is  needed  on  production, 
receipts,  inputs,  regional  movements, 
imports,  and  stocks  of  crude  oil, 
petroleum  products,  and  natural  gas 
liquids. 

Most  PSRS  survey  information  is 
collected  imder  a  pledge  of 
confidentiality.  For  information 
collected  under  a  pledge  of 
confidentiality,  EIA  does  not  publicly 
release  names  or  other  identifiers  of 
survey  respondents  linked  to  their 
submitted  data.  However,  for  many  data 
items,  EIA  does  not  apply  disclosure 
limitation  to  statistics  based  on  the 
^luvey  data. 

Disclosure  limitation  involves 
methods  used  to  avoid  the  possibility 
that  individually-identifiable 
information  reported  by  a  survey 
respondent  may  be  inferred  bom. 
published  statistics.  In  accordance  with 
EIA's  existing  policy  for  PSRS  statistical 
information,  most  petroleum  supply 
statistical  information  disseminated  by 
EIA  has  not  been  subjected  to  disclosure 
limitation  methods  (the  policy  of  not 
using  disclosure  limitation  on 
petroleum  supply  statistical  information 
has  been  in  effect  since  EIA's  creation 
in  1977  and  was  announced  in  the 
Federal  Register  on  August  7, 1986  (61 
FR  28415)).  Therefore,  when  statistics 
are  based  on  PSRS  data  from  fewer  than 
three  respondents  or  are  dominated  by 
data  fit>m  one  or  two  large  respondents 
and  are  not  subjected  to  disclosure 
limitation  methods,  it  may  be  possible 
for  a  knowledgeable  person  to  estimate 
the  data  reported  by  a  specific 
respondent. 

While  disclosure  limitation  has  not 
been  used  on  the  majority  of  statistics 
based  on  the  PSRS  survey  data, 
disclosure  limitation  has  been  used  for 
statistics  based  on  new  products  or 
product  breakdowns  that  have  occurred 
since  1986.  Petroleum  Supply  Monthly 
(and  corresponding  Petroleum  Supply 
Annual)  tables  that  use  currently  use 
disclosure  limitation  are:  Table  28, 
"Refinery  Input  of  Crude  Oil  and 
Petroleum  Products  by  PAD  and 
Refining  Districts,"  Table  29.  "Refinery 
Net  Production  of  Finished  Petroleum 
Products  by  PAD  and  Refining 
Districts."  Table  30,  "Refinery  Stocks  of 
Crude  Oil  and  Petroleum  Products  by 
PAD  and  Refining  Districts."  Table  51, 
"Stocks  of  Crude  Oil  and  Petroleum 
Products  by  PAD  District."  Table  52, 
"Refinery,  Bulk  Terminal,  and  Natural 
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Gas  Plant  Stocks  of  Selected  Petroleum 
Products  by  PAD  District  and  State." 
Table  D2.  "Monthly  Fuel  Ethanol 
Production  and  Stocks  by  PAD 
Districts,"  and  Table  D3,  "Monthly 
Methyl  Tertiary  Butyl  Ether  (MTBE) 
Production  and  Stocks  by  PAD 
Districts." 

n.  Current  Actions 

Beginning  in  January  2004,  EIA 
proposes  to  extend  its  1986  policy  of  not 
applying  disclosure  limitation  to 
statistics  based  on  PSRS  survey  data  to 
all  PSRS  survey  information  collected 
imder  a  pledge  of  confidentiality.  With 
increases  in  the  number  of  different 
petroleum  products,  enlarged  product 
-detail  breakdowns,  and  declines  in  the 
number  of  companies  reporting  on 
many  of  the  PSRS  surveys,  the  policy 
not  to  use  disclosure  limitation  helps  to 
ensure  ElX's  ability  to  disseminate 
detailed  petroleum,  supply  information. 

EIA  is  requesting  public  comments  on 
this  policy.  This  policy  will  result  in 
EIA  providing  the  maximum  amount  of 
PSRS  information  to  the  public,  and 
will  facilitate  public  understanding  of 
the  petroleum  industry.  However,  it  also 
means  that  a  knowledgeable  person  may 
be  able  to  estimate  the  value  of  selected 
data  items  provided  by  specific 
respondents. 

m.  Request  for  Comments 

The  public  should  comment  on  the 
actions  discussed  in  item  II.  The 
questions  below  are  the  issues  on  which 
EIA  is  seeking  public  comments. 

A.  Does  EIA's  proposed  policy  not  to 
use  disclosure  limitation  methods  for 
statistics  based  on  PSRS  survey 
information  collected  under  a  pledge  of 
confidentiality  and  disseminated 
beginning  io  2004  maximize  the  utility 
of  the  data  to  data  users? 

B.  Is  the  possibility  that  a 
knowledgeable  user  might  be  able  to 
estimate  a  respondent's  contribution  to 
a  statistic  an  acceptable  risk  to  data 
providers?  i 

Comments  submitted  in  response  to 
this  notice  will  be  considered  by  EIA. 
The  comments  will  also  become  a 
matter  of  public  record. 

After  consideration  of  the  comments, 
EIA  will  issue  its  policy  regarding  the 
use  of  disclosing  limitation  methods  for 
statistics  based  on  PSRS  survey  data. 
The  policy  will  be  announced  in  a 
Federal  Register  notice  issued  by  EIA. 

Statutory  Authority:  Section  52  of  the 
Federal  Energy  Administration  Act  (Pub.  L. 
93-275, 15  U.S.C.  790a). 


Issued  n  Washington,  DC,  November  14, 
2003. 

Guy  F.  G  iruso, 

Adminisimtor,  Energy  Information   ~ 
Adminisi  ration 
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ENVIRO  OMENTAL  PROTECTION 
AGENC ' 

[OPP-20i3-00371;  FRL-7335-1] 

The  Asaociation  of  American  Pesticide 
Control  Officials  State  FIFRA  Issues 
Researcli  and  Evaluation  Group; 
Notice  c  r  Public  Meeting 


agency: 

Agency 
ACTION: 


Environmental  Protection 

EPA). 

Notice. 


<  e, 


SUMMARY 

Fungici 
(FIFRA) 
Group 
meeting 
and  end^g 
notice 
for  the 
tentative 


DATES: 

Monday 
a.m 
from  8 


unt  1 


:  The  State  Federal  Insecticide, 

and  Rodenticide  Act 
Issues  Research  and  Evaluation 
(^FIREG)  will  hold  a  2-day 
beginning  on  December  8,  2003 
December  9,  2003.  This 
ainounces  the  location  and  times 
n  leeting,  and  sets  forth  the 
agenda  topics. 

meeting  will  be  held  on 
December  8,  2003  from  8:30 
5  p.m.  and  December  9,  2003, 
a.m.  until  noon. 


Ihei 


3) 

ADDRESS  ES:  The  meeting  will  be  held  at 
the  Dou&letree  Hotel,  300  Army-Navy 
Drive,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  McDuffie,  Field  and  Extwual 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
0195;  fa: :  number:  (703)  308-1850;  e- 
mail  ad(  ress:  mcduffie.georgia@epa.gov. 

Philip  H.  Gray,  SFIREG  Executive 
Secretar  ^  P.O.  Box  1249,  Hardwick,  VT 
05843-1 249;  telephone  number  (802) 
472-6956;  fax  (802)  472-6957;  e-mail 
address:  aapco@vtlink.net. 
SUPPLEM  ENTARY  INFORMATION: 

I.  Gener  d  Information 

A.  Does  Ihis  Action  Apply  to  Me? 

You  n  ay  be  potentially  affected  by 
this  actii  in  if  you  are  interested  in 
SFIREG'  5  information  exchange 
relation!  hip  with  EPA  regarding 
imperial  it  issues,  related  to  human 
health,  anvironmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decision  -making  process.  You  are 
invited  i  nd  encoiu'aged  to  attend  the 
meeting! ;  and  participate  as  appropriate. 
If  you  hi  ve  any  question  regarding  the 


applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

This  action  is  directed  to  the  public;, 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  FmiA.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  (Jopies  of  this 
Document  and  OtHer  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-00371.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  yersion  of  the  public-^ 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  ofthe  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 
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n.  Tentative  Agenda 

This  unit  provides  tentative  agenda 
topics  for  the  2-day  meeting. 

1.  Reports  from  SFIREG  Regional 
Representatives  and  Working 
Committee  Chairs. 

2.  Issues  papers/action  items. 

3.  Laboratory  Directors  Issue  Paper. 

4.  EPA  (Office  of  Water/Office  of 
Pesticide  Program)  "Interim  Statement 
Guidance/NPDES'VPublic  Comments/ 
Updates. 

5.  Electronic  labeling. 

6.  EPA/SLA  Strategies/eCommerce 
enforcement  compliance  monitoring 
and  enforcement. 

7.  Americans  with  Disabilities  Act: 
Issues  for  State  pesticide  program 
issues. 

8.  Pesticide,  container,  and  product 
label  disposal  issues  briefing. 

9.  FIFRA  "2(ee)"  discussion. 

10.  Proposal  for  Pre-SFIREG 
cooperative  agreement  priority 
recommendations . 

11.  Endangered  Species  update/ 
litigation,  public  comment,  agency 
proposals. 

12.  National  Pesticide  Field  Database/ 
update. 

13.  U.S.  Department  Of 
Transportation  hazard  materiel 
transportation  security  requirements/ 
briefing. 

14.  Additionsil  topics  as  offered  via 
ongoing  Regional  Pre-SFIREG  meetings. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests. 

Dated:  November  14,  2003. 
Linda  Vlier  Moos, 

Acting  Associate  Director.  Field  and  External 
Affairs  Division,  Office  of  Pesticide  Programs. 
[FR  Dog.  03-29006  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7589-3] 

Notice  of  Extension  of  Public 
Comment  Period  on  the  Document 
Entitled  Guidance  on  Selecting  the 
Appropriate  Age  Groups  for  Assessing 
Childhood  Exposures  to 
Environmental  Contaminants  (External 
Review  Draft) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period. 


SUMINARY:  This  notice  extends  the 
comment  period  for  the  document 
entitled  Guidance  on  Selecting  the 


Appropriate  Age  Groups  for  Assessing 
Childhood  Exposures  to  Environmental 
Contaminants.  (External  Review  Draft). 
The  availability  of  this  docmnent  was 
originally  announced  in  the  Federal 
Register  on  September  22,  2003  (68  FR 
55047  ). 

DATES:  Comments  must  be  received  by 
Monday  December  22,  2003. 

ADDRESSES:  The  document  is  available 
via  the  Internet  fixDm  http:// 
cfpub.epa.gov/ncea/raf/ 
recordisplay.cfm?deid=55887. 
Instructions  for  submitting  comments 
are  provided  in  the  July  30,  2003 
Federal  Register  notice,  which  is 
accessible  from  this  website. 
f=OR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Brower,  Risk  Assessment 
Fonun  Staff  {8601D),  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460; 
telephone:  202-564-3363;  fax:  202- 
565-0061;  e-mail: 
brower.marilyn@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
September  22,  2003  Federal  Register  (68 

FR  55047),  EPA  announced  the 
availabiUty  of,  and  opportimity  to 
comment  on,  the  document  entitled 
Guidance  on  Selecting  the  Appropriate 
Age  Groups  for  Assessing  Childhood 
Exposiu-es  to  Environmental 
Contaminants.  (External  Review  Draft, 
February,  2003,  EPA/630/P-O3/003A). 
The  comment  period  was  scheduled  to 
close  on  November  21,  2003.  This  notice 
extends  the  comment  period  until 
December  22,  2003.  EPA  will  consider 
all  comments  received  by  this  date  in 
finalizing  the  document. 

As  announced  in  the  Federal  Register 
September  22,  2003,  a  panel  of  external 
experts,  organized  by  Versar,  Inc.,  a 
contractor  to  EPA,  will  review  this 
document  conciurent  to  the  pubUc 
comment  period  described  in  this 
notice. 

Dated:  November  14,  2003. 
Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Assessment. 

[FRDoc.  03-29005  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  6560-S(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7589-1] 

AAA  Metal  Refinishing  &  Chrome 
Superfund  Site;  Notice  of  Proposed 
Settlement 

agency:  Enviroiunental  Protection 
Agency. 

ACTION:  Notice  of  Proposed  Settlement. 


SUMMARY:  Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Envfronmental 
Protection  Agency  (EPA)  has  entered 
into  an  Agreement  for  Recovery  of  Past 
Cost  (Agreement)  at  the  AAA  Metal 
Refinishing  &  Chrome  Superfund  Site 
(Site)  located  in  Tampa,  Hillsborough 
County,  Florida,  with  Donald  Garrity, 
and  the  Donald  J.  Garrity  Revocable   • 
Trust.  EPA  will  consider  pubUc 
comments  on  the  Agreement  until 
December  22,  2003.  EPA  may  withdraw 
frt)m  or  modify  the  Agreement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
Agreement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  Agreement 
are  available  from:  Ms.  Paula  V. 
Batchelor,  U.S.  Environmental 
Protection  Agency,  Region  4,  Superfund 
Enforcement  &  Information  Management 
Branch,  Waste  Management  Division,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Aim  Mayweather  at  the  above  address 
within  30  days  of  the  date  of 
publication. 

Dated:  October  31.  2003. 
Rosalind  Brown, 

Chief,  Superfund  Information  6- Management 

Branch,  Waste  Management  Division. 

[FR  Doc.  03-29002  Filed  11-19-03;  8:45  am] 

nULINQ  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7589-2] 

Madison  County  Sanitary  Landfill 
Superfund  Site;  Notice  Of  Settlement 

AGENCY:  Enviroiunental  Protection 
Agency. 

ACTION:  Notice  of  settlement. 


SUMMARY:  Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  entered 
into  an  Agreement  for  Recovery  of  Past 
and  Future  UAO  Oversight  Costs 
(Agreement)  at  the  Madison  County 
Sanitary  Landfill  Superfund  Site  (Site) 
located  in  Madison  Coimty,  Florida, 
with  m  Industries,  hic.  and  ITT 
Thompson  Industries,  Inc.  EPA  will 
consider  public  comments  on  the 
Agreement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  Agreement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
Agreement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  Agreement 
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are  available  from:  Ms.  Paula  V. 
Batchelor,  U.S.  Environmental 
Protection  Agency,  Region  4,  Superfund 
Enforcement  &  IniFormation  Management 
Branch,  Waste  Management  Division,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comment  may  be  submitted  to 
Greg  Armstrong  at  the  above  address  on 
or  before  December  22,  2003. 

Dated:  November  7, 2003. 

Anita  Davis, 

Acting  Chief,  Superfund  Information  & 
Management  Branch,  Waste  Management 
Division. 

[FR  Doc.  03-29003  Filed  11-19-03;  8:45  am] 

nUMG  CODE  6660-SO-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine.Act  Meeting 

AGENCY  HOUMNG  THE  MEETING:  Equal 
Employment  Opportxmity  Commission. 

DATE  AND  TIME:  Tuesday,  December  2, 
2003.  9:30  a.m.  Eastern  Time. 

PLACE:  Clarence  M.  Mitchell  Conference 
Room  on  the  Ninth  Floor  of  the  EEOC 
Office  Building,  1801  "L"  Street,  NW.. 
Washington,  DC  20507. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Announcement  of  Notation  Votes, 
and 

2.  Invited  Panelists — Discussion  of  the 
EEOC  Mediation  Program  and  the 
Workplace  Benefits  of  Mediation. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advice  on  future  Commission 
sessions. 

Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any 
time  for  information  on  these  meetings. 

FOR  FURTNER  INFORMATION  CONTACT: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663-4070. 

Dated:  November  18,  2003. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  03-29179  Filed  11-18-03;  12:19 
pm] 

BHJJNG  COOe  C7SO-0S-M 


FEDERAL  MARITIME  COMMISSION 


[Docket  No.  03-13] 


h 


BAX  GIfbal  Inc.  v.  Lykes  Lines 
Limttedj  LLC;  Notice  of  Rling  of 
Compla  nt  and  Assignment 

Notici !  is  given  that  a  complaint  has 
been  fil(  d  with  the  Federal  Maritime 
Commis  sion  ("Commission")  by  BAX 
Global  I  ic.  ("Complainant")  against 
Lykes  L  nes  Limited,  LLC  ' 

("Respondent").  Complciinant  contends 
that  Respondent  violated  sections 
10(b)(2)(A),  10(b)(4)(A),  10(b)(4)(E),  and 
10(d)(l)Jof  the  Shipping  Act,  46  U.S.C. 
app.  1 7Q9,  by:  not  providing  service  in 
accordance  with  its  published  tariff; 
engaging  in  tinfair  or  unjustly 
discrimniatory  practices  concerning 
rates  or  charges,  and  adjustment  and 
settlement  of  claims;  and  failing  to 
establish,  observe  and  enforce  just  and 
reasonalle  regulations  and  practices. 
SpecificiJly,  Complainant  alleges  that 
Responc  ent  violated  the  Shipping  Act 
by  coll«  ;ting  and  refusing  to  refund 
demurri  ge  charges  that  accrued  while 
Compla  nant's  cargo  was  detained  by 
the  U.S.  Customs  Service  through  no 
fault  of  1  he  Complainant.  Complainant 
requests  that  a  hearing  in  this  matter 
take  plai  :e  at  the  Complainant's  Irvine, 
CA  offic  is,  and  seeks  an  order  finding 
Responc  ent  to  have  violated  the 
sections  cited  above  and  such  other  and 
further  (jrder(s)  as  the  Commission 
determines  to  be  proper,  and  awarding 
reparatii  »ns  for  the  uiilawful  conduct  in 
the  amo  mt  of  $98,885  plus  interest, 
attorney  fees  or  such  other  sum  at  the 
Commia  sion  may  determine  to  be 
proper. 

This  {  roceeding  has  been  assigned  to 
the  Offi<  e  of  Administrative  Law  Judges. 
Hearing  in  this  manner,  if  any  is  held, 
shall  coi  umence  within  the  time    - 
limitatic  ns  prescribed  in  46  CFR  502.61, 
and  onl;  ■  after  consideration  has  been 
given  bj  the  parties  and  the  presiding 
officer  t( » the  use  of  alternative  forms  of 
dispute  -esolution.  The  hearing_shall 
include  oral  testimony  and  cross- 
examin^ion  in  the  discretion  of  the 
officer  only  upon  proper 
that  there  are  genuine  issues  of 
fact  that  cannot  be  resolved  on 
of  sworn  statements,  affidavits, 
deposit!  ans,  or  other  documents  or  that 
the  natu  re  of  the  matter  in  issue  is  such 
that  an  ( ral  hearing  and  cross-  y 

examina  tion  are  necessary  for  the 
develop  nent  of  an  adequate  record. 
Pxu-suan  t  to  the  further  terms  of  46  CFR 
502.61, 1  he  initial  decision  of  the 
presidin  i  officer  in  this  proceeding  shall 
be  issue  I  by  November  15,  2004  and  the 


presidi 
showini 
materii 
the  basi 


final  decision  of  the  Conunission  shall 
be  issued  by  March  15,  2005. 

Bryant  L.  VanBralde. 

Secretary. 

[FR  Doc.  03-28951  Filed  11-19-03;  8:45  am] 

BILLING  COOE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their  ■ 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  4,  2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Kenneth  R.  Lehman  and  Joan 
Abercrombie  Lehman,  Medway, 
Massachusetts;  to  acquire  voting  shares 
of  Service  Bancorp,  Inc.,  Medway, 
Massachusetts,  and  thereby  indirectly 
acquire  voting  shares  of  Strata  Bank, 
Medway,  Massachusetts. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Randall  E.  Vail,  Lake  Mills, 
Wisconsin;  to  acquire  additional  voting 
shares  of  The  Greenwood's 
Bancorporation,  Inc.  Lake  Mills, 
Wisconsin,  and  thereby  indirectly 
acquire  additional  voting  shares  of  The 
Greenwood's  State  Bank,  Lake  Mills, 
Wisconsin. 

2.  Raymond  Abel,  Mediapolis,  Iowa; 
to  retain  control  of  Mediapolis 
Bancorporation,  Mediapolis,  Iowa,  and 
thereby  indirectly  retain  voting  shares  of 
Mediapolis  Savings  Bank,  Mediapolis, 
Iowa. 

3.  Kenneth  and  Shirley  Aspelmeier, 
Mediapolis,  Iowa,  together  and  with 
Lynne  McBridge  of  Waterloo,  Iowa, 
David  Aspelmeier,  Case  Aspelmeier, 
and  Samuel  Aspelmeier.  all  of  West 


Branch,  Iowa,  also  known  as  the 
Aspelmeiet  Family;  to  retain  control  of 
Mediapolis  Bancorporation,  Mediapolis, 
Iowa,  and  thereby  indirectly  acquire 
Mediapolis  Savings  Bank. 

4.  Donald  and  Carol  Schmidgall, 
Hartzell  and  Marian  Schmidgall,  Jon 
and  Julie  Schmidgall,  Ronald  and  Jane 
Schmidgall,  Mediapolis,  Iowa,  also 
known  as  the  Schmidgall  Family;  to 
retain  control  of  Mediapolis 
Bancorporation,  Mediapolis,  Iowa,  and 
thereby  indirectly  acquire  Mediapolis 
Savings  Bank,  Mediapolis,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  14,  2003. 
Robert  deV.  Friersoii, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-28940  Filed  11-19-03;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Governmentwide  Policy; 
Revision  of  the  Standard  Form  1103 

AGENCY:  Office  of  Governmentwide 
Policy,  GSA. 

ACTION:  Notice. 


SUMMARY:  The  General  Services 
Administration,  Office  of 
Governmentwide  Policy  revised 
Standard  Form  1103,  U.S.  Government 
Bill  of  Lading  to  reflect  the  new 
regulation  on  transportation  payments 
and  audits.  This  form  is  how  used  only 
for  overseas  and  international 
shipments.  All  other  shipments  follow 
the  procedures  in  41  CFR  102-118. 

SF  1103  (which  new  title  is  U.S. 
Government  Bill  of  Lading — 
International  and  Domestic  Overseas 
Shipments)  is  authorized  for  local 
reproduction.  You  can  obtain  the 
updated  camera  copy  in  two  ways: 

On  the  Internet.  Address:  http:// 
w3.gsa.gOv//web/c/newform.nsf/ 
MainMenu?OpenForm,  or; 

From  GSA,  Forms  Management,  Attn.: 
Barbara  Williams,  (202)  501-0581. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581  for 
availability  of  the  form  and  Ed  Davis, 
General  Services  Administration  (202) 
208-7638  for  any  other  information. 
DATES:  Effective  November  20,  2003. 

Dated:  November  5,  2003. 
Barbara  M.  Wiliiams, 
Deputy  Standard  and  Optional  Forms 
Management  Officer,  General  Services 
Administration. 

[FR  Doc.  03-28939  Filed  11-19-03;  8:45  am) 
BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND    . 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0229] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
industry  on  Continuous  Marketing 
Applications:  Pilot  2— Scientific 
Feedbaci(  and  Interactions  During 
Development  of  Fast  Tracic  Products 
Under  the  Prescription  Drug  User  Fee 
Act 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing-an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  contained  in 
the  guidance  for  industry  on  Continuous 
Marketing  Applications:  Pilot  2 — 
Scientific  Feedback  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  the  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA). 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  January  20,  2004. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets/ ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Management 
Programs  {HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 


in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether  ■ 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accm-acy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry  on  Continuous 
Marketing  Applications:  Pilot  2 — 
Scientific  Feedback  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  the  Prescription  Drug 
User  Fee  Act  (OMB  Control  Number 
0910-0518) 

FDA  is  requesting  OMB  approval 
under  the  PRA  (44  U.S.C.  3507)  for  the 
reporting  and  recordkeeping 
requirements  contained  in  Ae  guidance 
for  industry  entitled  "Continuous 
Marketing  Applications:  Pilot  2 — 
Scientific  Feedback  and  Interactions 
During  Development  of  Fast  Track 
Products  Under  Prescription  Drug  User 
Fee  Act."  This  guidance  discusses  how 
the  agency  will  implement  a  pilot 
program  for  firequent  scientific  feedback 
and  interactions  between  FDA  and 
applicants  during  the  investigational 
phase  of  the  development  of  certain  Fast 
Track  drug  and  biological  products. 
Applicants  are  being  asked  to  apply  to    - 
participate  in  the  pilot  2  program. 

In  conjimction  with  the  Jime  2002 
reauthorization  of  the  PDUFA,  FDA 
agreed  to  meet  specific  performance 
goals  (PDUFA  goals).  The  PDUFA  goals 
include  two  pilot  programs  to  explore 
the  continuous  marketing  application 
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(CMA.)  concept.  The  CMA  concept 
builds  on  the  current  practice  of 
interaction  between  FDA  and  applicants 
during  drug  development  and 
application  review  and  proposes 
opportiinities  for  improvement.  Under 
the  CMA  pilot  program,  pilot  2,  certain 
drug  and  biologic  products  that  have 
been  designated  as  Fast  Track  (i.e., 
products  intended  to  treat  a  serious  and/ 
or  life-threatening  disease  for  which 
there  is  an  unmet  medical  need)  are 
eligible  to  participate  in  the  program. 
Pilot  2  is  an  exploratory  program  thar- 
will  allow  FDA  to  evaluate  &e  impact 
of  frequent  scientific  feedback  and 
interactions  with  applicants  during  the 
investigational  new  drug  application 
(IND)  phase.  Under  the  pilot  program,  a 
maximiun  of  one  Fast  Track  product  per 
review  division  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  will  be  selected  to 
participate.  This  guidance  provides 
information  regarding  the  selection  of 
participant  appUcations  for  pilot  2,  the 
formation  of  agreements  between  FDA 
and  applicants  on  the  IND 
communication  process,  and  other 
procedural  aspects  of  pilot  2.  FDA  will 
begin  accepting  applications  for 
participation  in  pilot  2  on  October  1, 
2003. 

The  guidance  describes  one  collection 
of  information:  Applicants  who  would 
like  to  participate  in  pilot  2  must  submit 
an  application  (pilot  2  application) 
containing  certain  information  outlined 
in  the  guidance.  The  purpose  of  the 
pilot  2  application  is  for  the  applicants 
to  describe  how  their  designated  Fast 
Track  product  would  benefit  from 
enhanced  communications  between  the 
FDA  and  the  applicant  during  the 
product  development  process. 

FDA's  regulation  at  §  312.23  (21  CFR 
312.23)  states  that  information  provided 
to  the  agency  as  part  of  ah  IND  must  be 
submitted  in  triplicate  and- with  an 
appropriate  cover  form.  Form  FDA  1571 
must  accompany  submissions  imder 


INDs.  B«th  21  CFR  part  312  and  FDA 
Form  1571  have  a  valid  0MB  control 
numberiOMB  control  number  0910- 
0014),  vjhich  expires  January  31.  2006. 

In  thelguidance  document,  CDER  and 
CBER  aac  that  a  pilot  2  application  be 
submitted  as  an  amendment  to  the 
application  for  the  imderlying  product 
under  the  requirements  of  §  312.23; 
therefore,  pilot  2  applications  should  be 
submitted  to  the  agency  in  triplicate 
with  Foim  FDA  1571.  The  agency 
recommends  that  a  pilot  2  application 
be  submitted  in  this  maimer  for  two 
reasons:l(l)  To  ensure  that  each  pilot  2 
applicanon  is  kept  in  the  administrative 
file  witfl  the  entire  underlying 
application,  and  (2)  to  ensure  that 
pertinent  information  about  the  pilot  2 
application  is  entered  into  the 
appropriate  tracking  data  bases.  Use  of 
the  infoimation  in  the  agency's  tracking 
databases  enables  the  agency  to  monitor 
progress  on  activities. 

Undeo  the  guidance,  the  agency  asks 
applicants  to  include  the  following 
information  in  the  pilot  2  application: 

•  Cove  r  letter  prominently  labeled 
"Pilot  2  Application;" 

•  IND  lumber; 

•  Date  of  Fast  Track  designation; 

•  Date' of  the  end-of-phase  1  meeting, 
or  equivalent  meeting,  and  summary  of 
the  onto  )me; 

•  A  timeline  of  milestones  from  the 
drug  or  biological  product  development 
program^  including  projected  date  of 
NDA/bidlogic  license  application 
submiss  ons; 

•  Ovei  view  of  the  proposed  product 
develop]  nent  program  for  a  specified 
disease  i  ind  ii>dication(s),  providing 
informal  ion  about  each  of  the  review 
disciplines  (e.g.,  chemistry/ 
manufacturing/controls,  pharmacology/ 
toxicology,  clinical,  clinical 
pharma(  ology,  and  biopharmaceutics); 

•  Rati<  male  for  interest  in 
participi  iting  in  pilot  2,  specifying  the 
ways  in  vhich  development  of  the 
subject  <  rug  or  biologicfd  product 
would  b  i  improved  by  frequent 


Table  1. — Estimated  Annual  Reporting  Burden ^ 


Pilot  2  Application 


CDER 


CBER 


No.  of  Respond)  nts 


85 


29 


Total 


^  There  are  no  capital  costs  or  operatirTg  and  maintenance  costs  associated  with  this  collection  of  infonmation 


scientific  feedback  and  interactions  with 
FDA  and  the  potential  for  such 
commimication  to  benefit  public  health 
by  improving  the  efficiency  of  the 
product  development  program;  and 

•  Draft  agreement  for  proposed 
feedback  and  interactions  with  FDA. 

This  information  will  be  used  by  the 
agency  to  determine  which  Fast  Track 
products  are  eligible  for  participation  in 
pilot  2.  Participation  in  Uiis  pilot 
program  will  be  voluntary. 

Based  on  the  number  of  approvals  for 
Fast  Track  designations  and  data 
collected  from  the  review  divisions  and 
offices  within  CDER  and  CBER,  FDA 
estimates  that  in  fiscal  year  2002,  109 
drug  product  applications  and  46 
biological  products  had  Fast  Track 
designation.  FDA  anticipates  that 
approximately  85  drug  product 
applicants  (respondents)  and 
approximately  29  biological  product 
applicants  (respondents)  will  submit  at 
least  one  pilot  2  application.  Based  on 
information  collected  from  offices 
within  CDER  and  CBER,  the  agency 
further  anticipates  that  the  total 
responses,  i.e.,  the  total  number  of 
applications  received  for  pilot  2,  will  be 
90  for  drug  products  and  35  for 
biological  products.  The  hours  per 
response,  which  is  the  estimated 
number  of  hours  that  a  respondent 
would  spend  preparing  the  information 
to  be  submitting  in  a  pilot  2  application 
in  accordance  With  the  guidance,  is 
estimated  to  be  approximately  80  hours. 
Based  on  FDA's  experience,  we  expect 
it  will  take  respondents  this  amount  of 
time  to  obtain  and  draft  the  information 
to  be  submitted  with  a  pilot  2 
application.  Therefore,  the-agency 
estimates  that  applicants  will  use 
approximately  10,000  hours  to  complete 
the  pilot  2  applications. 

On  September  29,  2003,  this  guidance 
was  approved  on  an  emergency  basis, 
which  expires  on  March  30,  2004.  This 
notice  of  request  is  to  receive  approval 
in  the  normal  PRA  process. 


No.  o<  Responses  per 
Respondent 


1.06 


1.20 


Total  Responses 


90 


35 


Hours  per 
Response 


80 


80 


Total  Hours 


7.200 


2,800 


10.000 
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Dated:  November  14,  2003. 
Jeffirey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-28984  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4),  and  552b{c){6),  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  December  2,  2003,  8  to  4. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8141, 
Bethesda,  MD  20892-8327,  (301)  496-4218. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Closed:  December  2,  2003,  4  to  Recess. 

Agenda:  Review  intramural  program  site 
visit  outcomes;  Discussion  of  confidential 
personnel  issues. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer   . 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  8th  Floor,  Room  8141, 
Bethesda.  MD  20892-8327,  (301)  496-4218. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  December  3,  2003,  8  to 
Adjournment. 


Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

Contact  Person:  Dr.  Paulette  S.  Gray, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Botilevard,  8th  Floor,  Room  8141, 
Bethesda,  MD  20892-8327,  (301)  496-4218. 

This  meeting  is  being  published  less  than 
15  days  prior  to  the  meeting  due  to 
scheduling  conflicts. 

Any  interested  person  may  file  written* 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
deainfo.nci.nih.gov/advisory/ncab.btm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and. Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  13,  2003. 

La  Verne  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28982  Filed  11-19-03;  8.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pvu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Transplant 
Immunology, 


Date:  December  10,  2003. 

Time:  5  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator. 
Review  Branch,  DEA,  NIDDK,  National 
Institutes  of  Health,  Room  758,  6707 
Democracy  Boulevard,  Bethesda,  MD  20892- 
5452,  (301)  594-7637,  davila- 
bloomm@extra.niddk.nib.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Multi -Center 
Clinical  Trial  on  Liver  Disease. 

Date:  December  12,  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Carolyn  Miles,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  755,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-5452,  (301) 
594-7791,  milesc@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition    ' 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  November  13,  2003. 
La  Verne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28976  Filed  11-19-03;  8:45  am] 

BHJJNG  COOE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostire  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Contract  Review. 

Date:  December  2,  2003. 

rime.-  8:30  a.m.  te  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda.  MD  20814. 

Contact  Person:  JefErey  I.  Toward,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Exbamural 
Proiect  Review  Branch,  6000  Executive  Blvd., 
Suite  409,Bethesda,'MD  20892-7003,  (301) 
435-5337. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Rapid  Response  to  College 
Drinking — U18  Application. 

Date:  December  9,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Piace;  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  jefbey  I.  Toward,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Extramural 
Project  Review  Branch,  6000  Executive  Blvd., 
Suite  409,  Bethesda,  MD  20892-7003,  (301) 
435-5337. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Training  Grants  Review — 
T32. 

Date:  December  11,  2003. 

Tune:  8  a.m.  ^o  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Jeffrey  I.  Toward,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Extramural 
Project  Review  Branch,  6000  Executive  Blvd., 
Suite  409,  Bethesda,  MD  20692-7003,  (301) 
435-5337. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Rapid  Response  to  College 
Drinking — U18  application. 

Date:  December  16,  2003. 

Time:  1  p.m.  to  3  pan. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  (Telephone  Conference 
CaU). 

Contact  Person:  Jeffirey  I.  Toward,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Extramural 
Project  Review  Branch,  6000  Executive  Blvd., 
Suite  409,  Bethesda,  MD  20892-7003,  (301) 
435-5337. 

Name  of  CommitteerNationH  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 


Emphasi^  Panel,  Review  of  Fellowship 
Applicatipns  (F31  &  F31). 

Date:  Dbcember  17,  2003. 

Time:  a  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  ihe  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 

Contaci  Person:  Dorita  Sewell,  PhD, 
ScientificjReview  Administrator,  Extramural 
Proj^t  Review  Branch,  Office  of  Scientific 
Affairs,  Nktional  Institute  on  Alcohol  Abuse 
and  AlcoBolism,  National  Institutes  of 
Health,  6000  Executive  Blvd.,  Suite  409, 
Bethesda.! MD  20892,  (301)  443-2890, 
dsewell@^ail. nih.gov. 

(Catalogu^  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  pervice  Awards  for  Research 
Training;  B3.273,  Alcohol  Research  Programs; 
93.891,  Alcohcsl  Research  Center  Grants, 
National  1  astitutes  of  Health,  HHS) 

Dated;  1  Jovember  13,  2003. 
LaVeme '  f.  Stringfield, 
Director,  i  ^ice  of  Federal  Advisory 
Committe  ?  Policy. 

[FR  Doc.  1 13-28978  Filed  11-19-03;  8:45  am] 

BILUNG  CO  X  4140-01-M 


DEPARIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationalj  Institutes  of  Health 

Nationalj  Institute  of  Arthritis  and 
MusculoBlceletai  and  Skin  Diseases; 
Notice  or  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereb]  given  of  the  following 
meeting. 

The  mbeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  disciissions  could  disclose 
confidedtial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individifils  associated  with  the  grant 
applicai  ons,  the  disclosure  of  which 
would  c(  institute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  i  f  Committee:  National  Institute  of 
Arthritis  i  md  Musculoskeletal  and  Skin 
Diseases  <  Ipecial  Emphasis  Panel;  Review  of- 
Research  Service  Awards — ^T32. 

Date:  N  Dvember  21,  2003. 

Time:  1:30  p.m.  to  2:30  p.m.. 

Agendq:  To  review  and  evaluate  grant 
applications. 

Place:  ftoom  820,  One  Democracy  Plaza, 
6701  Den  ocracy  Boulevard,  Bethesda,  MD 
20892,  (T  slephone  Conference  Call). 

Contac  Person:  Yan  Z  Wang,  PhD, 
Scientific!  Review  Administrator,  National 


Institute  of  Arthritis  and  Musculosketetal  and 
Skin  Diseases,  6701  Democracy  Blvd.,  Suite 
820,  Bethesda,  MD  20892,  (301)  594-4957. 

This  notice  is  being  published  less  that  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  November  13, 2003. 

LaVeme  Y.  Stringfiald, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-28979  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclostu-e  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Conunittee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
"Clinical  Trials  Network  Pharmacy  Support". 

Date:  December  19,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Rockville,  1 750 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
NIH,  DHHS,  Room  220,"  MSC  8401,  6101 
Executive  Boulevard.  Bethesda,  MD  20892- 
8401,  (301)  435-1438. 

(Catalogue  of  Federal  Etomestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 


Federal  Regirter/Vol.  68.  No.  224 / Thursday,  November  20,  2003 /Notices 


Dated:  November  13,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-28980  Filed  rt-19-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
histitute  of  Mental  Health.  The  Meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Institute  of 
Mental  Health,  including  consideration 
of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Institute  of  Mental 
Health,  Review  of  Laboratory  of  Cellulai  and 
Molecular  Regulation  and  Section  on      > 
Molecular  Neurobiology. 

Date:  November  30-December  2,  2003. 

Time:  8:  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  perfonnance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  36,  9000  Rockville  Pike,  Room  1B07 
Bethesda,  MD  20892. 

Contact  Person:  Susan  Koester,  PhD., 
Executive  Secretary  Associate  Director  for 
Science,  Intramural  Research  Program, 
National  Institute  of  Mental  Health,  NIH, 
Building  10,  Room  4N222,  MSC  1381, 
Bethesda,  MD  20892-1381,  301-496-3501. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  intramural  research  review  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  November  13,  2003. 

LaVenie  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-28981  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  Of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individueds  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  coiastitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  2RG1  SSS  8 
03  Member  Conflict. 

Date:  November  18,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Paul  Parakkal,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122, 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
1176,  parakkap@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  EGFR 
Signaling  in  Human  Tumors. 

Date:  November  18,  2003. 

rjnje:  5:30  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6184, 
MSC  7804,  Bethesda,  MD  20892.  301-435- 
1779,  riverase@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG-1  SSS8 
02  Member  Conflict. 

Date:  November  26, 2003. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Paul  Parakkal,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122. 
MSC  7854,  Bethesda,  MD  20892,  301-435- 
1176,  parakkap@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Review  of 
Two  Protein  Biophysics  Proposals. 

Date:  December  3,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sergei  Ruvinov,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1180,  ruvinset@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Tailored 
Intervention  for  Melanoma  Patients' 
Families. 

Date:  December  4,  2003. 

Time:  1  p.m.  to  1:45  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Mann.  MA.  JD,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
0677,  mannl@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Care  for 
HCT  Caregivers:  A  Randomized  Intervention 
Trial. 

Date:  December  5,  2003. 

Time:  9:30  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Maim,  MA.  JD,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0677.  mannl@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer  and 
Internet  Support  Groups. 
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Date:  December  8,  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
appucatioDS. 

nace:  National  Institutes  of  Healthr6701 
Rockledge  Drive,  Bethesda.  MD  20814, 
tTelephone  Conference  Call). 

Ck>ntact  Person:  Deborah  L.  Young-Hjrman, 
PhD,  Saentific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4188. 
MSC  7808.  Bethesda.  MD  20892,  (301)  451- 
8008,  younghyd9csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Nursing 
Research:  Child  and  Family. 

Date:  December  8,  2003. 

rime:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Parson:  Gertrude  K.  McFarland, 
FAAN,  DtiSC  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  3156,  MSC  7770,  Bethesda.  MD 
20892,  (301)  435-1784,  msfariag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cortex. 

Date:  oiecember  9, 2003. 

TSme:  1  p  jn.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5184, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242,  driscolb9csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Global 
Health  Research  Initative  Program  for  New 
Foreign  Investigators. 

Date:  December  10,  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call]. 

Contact  Person:  Ping  Fan,  MD,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  Center  for  Scientific 
Review.  6701  Rockledge  Drive,  Room  5154. 
MSC  7840.  Bethesda,  MD  20892,  (301)  435- 
1740,  fanp9csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  EAR. 

Date:  December  10,  2003. 

Tune:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Joseph  Kimm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5178, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1249,  kimmi9csrMih.gov. 


Name  t  f  Committee:  Center  for  Scientific 
Review  S  >ecial  Emphasis  Panel,  ELSI 
Member  I  lonflict  Review. 

Date:  D  scember  10,  2003. 

Time:  1 1  a.m.  to  2  p.m. 

Agendt :  To  review  and  evaluate  grant 
appUcatif  ns. 

Place:  1  lational  Institutes  of  Health, 
Building  ^1 ,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contac  Person:  Rudy  O.  Pozzatti,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  B  anch.  National  Human  Genome 
Research  iistitute.  National  Institutes  of 
Health,  B  uldign  31,  Room  B2B37,  Bethesda, 
MD  2089: :,  (301)  402-0838, 
pozzatti^  mail.nih.gov. 

Name  c  f  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS 
Clinical  and  Metabolic  Diseases. 

Date:  December  10,  2003. 

Time:  Ijl  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcatiqns. 

Place:  National  Institutes  of  Health,  6701 
Rockledg#  Drive,  Bethesda,  MD  20892, 
(Telephoae  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS, 
PhD,  Scientist  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  785 1  Bethesda,  MD  20892,  (301)  435- 
1506,  bavi^sta@csr. nih.gov. 

Name  dS  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genomic 
Technolcsy  and  Cytogenetics. 

Date:  Dkiember  10,  2003. 

Time:  ip  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledg*  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review,  Administrator,  Center  for 
Scientifid  Review,  National  Institutes  of 
Health,  6^01  Rockledge  Drive,  Room  4190, 
MSC  782$,  Bethesda,  MD  20892,  301-435- 
1159,  aiii^ros@csr./u7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Fungal 
Pathogenesis. 

Date:  Dbcember  11,  2003. 

Tune:  k30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcatiqns. 

Place:  Rational  Institutes  of  Health,  6701 
Rockledgf  Drive,  Bethesda,  MD  20892, 
(Telephone  Confereoce  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
ScientifiqReview,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3210, 
MSC  760k.  Bethesda,  MD  20892,  (301)  435- 
1150,  poptisa@mail.nih.gov. 

Name  <tf  Committee:  Center  for  Scientific 
Review  Sbedal  Emphasis  Panel,  ZRGl  VACC 
03:  AIDSvaccine  R21  Applications. 

Date:  December  12,  2003. 

Time:  9  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Kilton  Washington  Embassy  Row, 
2015  Ma^achusetts  Ave.,  NW.,  Washington, 
DC  2003C 


Contact  Person:  Mary  Clare  Walker,  PhD,    * 
Scientific  Review  Adndnistrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1165,  waZJcenncQc8r.iiiii.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333,  Clinical  Research.  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  13.  2003. 

La  Verne  Y.  StriimBeld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28983  Filed  11-19-03;  8:45  am] 

BtLUNG  CODE  4140-in-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstRutM  of  Health 

Clinical  Canlan  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  (^vemors 
of  the  Warren  Grant  Magnuson  Clinical 
Center,  November  21,  2003,  9  a.m.  to 
November  21,  2003, 12  p.m.,  which  was 
published  in  the  FedanA  Register  on 
October  20.  2003,  FR  68,  202-59946. 

The  meeting  is  being  changed  from 
open  to  partially  closed.  The  meeting 
will  be  closed  from  10:45  to  11:30  in 
accordance  with  the  provisions  set  forth 
in  section  522b(c)(6},  Title  5  U.S.C,  as 
amended  for  discussion  of  personal 
qualifications  and  performance,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of  person 
privacy. 

Dated:  November  13,  2003. 

LaVeme  Y.  Striagfidd, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-28977  Filed  11-19-03;  8:45  am] 

BILLING  CODE  4140-01-11 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Chief  Infornwtion  Officer; 
Propoeed  Collactlon;  Comment 
Request 

ACTION:  Notice  and^request  for 
comments. 

SUMMARY:  The  Department  of  Homeland 
Security  PHS),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
j^spondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)).  The 
Office  of  the  Chief  Procurement  Officer 
is  soliciting  comments  concerning  a 
proposed  new  collection.  Post-Contract 
Award  Information. 
DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  the  Department  of  Homeland 
Security,  Office  of  the  Chief 
Prociu-ement  Officer,  Acquisition  Policy 
and  Oversight,  Attn:  Angelie  Jackson, 
245  Murray  Drive,  Bldg.  410  (RDS),  and 
Washington,  DC  20528.  Direct  e-mail  to 
acquisition@dhs.gov,  and  reference  the 
information  collection  for  post-award 
documents.  Comments  should  also  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  the  Department  of 
Homeland  Security. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Department  of 
Homeland  Secimty,  Office  of  the  Chief 
Prociuement  Officer,  Acquisition  Policy 
and  Oversight,  Attn:  Angelie  Jackson, 
245  Murray  Drive,  Bldg.  410  (RDS), 
Washington,  DC  20528;  (202)  692-4211. 
Direct  e-mail  to  acquisition@dhs.gov, 
and  reference  the  information  collection 
for  post-award  documents. 
SUPPLEMENTARY  INFORMATION: 

Title:  Post-Contract  Award 
Information. 

•  This  date  is  entered  by  the  Office  of 
the  Federal  Register's  Scheduling  Office. 

Abstract:  This  notice  provides  a 
request  to  include  a  designated  OMB 
Control  Number  on  information 
requested  from  contractors.  The 
information  requested  is  specific  to  each 
contract,  and  is  required  for  DHS, 
including  its  Organizational  Elements  to 
evaluate  properly  the  progress  made 
and/or  management  controls  used  by 
contractors  providing  supplies  or 
services  to  the  Government  and  to 
determine  contractors'  compliance  with 
the  contracts,  in  order  to  protect  the 
Government's  interest. 

Current  Actions:  New  Submission. 

Type  of  Review:  New  collection. 
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Affected  Public:  Businesses  and 
individuals  contracting  with  the  DHS. 

Estimated  Number  of  Respondents: 
5,574. 

Estimated  Time  per  Respondent:  14 
hours. 

Estimated  Total  Annual  Burden 
Hours:  78,036. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functionsof  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Steve  Cooper, 

Chief  Information  Officer. 

(FR  Doc.  03-29049  Filed  11-19-03;  8:45  am) 

BILUNG  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Chief  information  Officer 

Proposed  Coiiection;  Comment 
Request 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  Office  of 
the  Chief  Procurement  Officer, 
Acquisition  Policy  and  Oversight  within 
DHS  is  soliciting  comments  concerning 
a  proposed  new  collection,  Solicitation 
of  Proposal  Information  for  Award  of 
Public  Contracts. 

DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  the  Department  of  Homeland 
Security,  Office  of  the  Chief 
Procurement  Officer,  Acquisition  Policy 
and  Oversight,  Attn:  Angelie  Jackson, 
245  Miuray  Drive,  Bldg.  410  (RDS), 
Washington,  DC  20528.  Direct  e-mail  to 
acquisition@dhs.gov,  and  reference  the 
information  collection  for  pre-award 
documents.  Comments  should  also  be 
submitted  to  the  Office  of  Information 


andJlegidatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the-Department  of 
Homeland  Security. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
shotdd  be  directed  to  the  Department  of 
Homeland  Security,  Office  of  the  Chief 
Procurement  Officer,  Acquisition  Policy 
and  Oversight,  Attn:  AngeUe  Jackson, 
245  Murray  Drive,  Bldg.  410  (RDS). 
Washington,  DC  20528;  (202)  692-4211. 
Direct  e-mail  to  acquisition@dhs.gov, 
and  reference  the  information  collection 
for  pre-award  documents. 

SUPPLEMENTARY  INFORMATION: 

Title:  Solicitation  of  Proposal 
Information  for  Award  of  Public 
Contracts. 

Abstract:  This  notice  provides  a 
request  to  include  a  designated  OMB 
Control  Number  on  information 
requested  from  prospective  contractors. 
The  information  requested  is  specific  to 
each  acquisition  soUcitation,  and  is 
required  for  DHS  to  evaluate  properly 
the  capabilities  and  experiences  of 
potential  contractors  who  desire  to 
provide  the  supplies  and/or  services  to 
be  acquired.  Evaluation  will  be  used  to 
determine  which  proposals  most  benefit 
the  Government. 

Current  Actions:  New  submission. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  and 
individuals  seeking  contracting 
opportimities  with  the  DHS. 

Estimated  Number  of  Respondents: 
7,584. 

Estimated  Time  per  Respondent:  14 
hours. 

Estimated  Total  Annual  Burden 
Hours;  106,176. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecceid;  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
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maintenance,  and  purchase  of  servioes 
to  provide  information. 

Steve  Coopnr, 

Chief  Information  Officer. 

[FR  Doc.  03-29050  Filed  11-19-03;  8:45  am) 

■UJNG  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Om^  Of  the  Ctiiaf  InfomMrtlon  Officer 

Propoeed  Collection;  Comment 
Request 

action:  Notice  and  request  for    - 
comments. 

SUIMIARY:  The  Department  of  Homeland 
Security  (DHS),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  Uie 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  The  Office  of  the  Chief 
Procurement  Officer  is  soliciting 
comments  concerning  a  proposed  new 
collection.  Regulation  on  Agency 
Protests. 

DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Department  of  Homeland  Security, 
Office  of  the  Chief  Procurement  Officer, 
Acquisition  Policy  and  Oversight,  Attn: 
Angelie  Jackson,  245  Murray  Drive, 
Bldg.  410  (RDS);  and  Washington,  DC 
20528.  Direct  e-mail  to 
acquisition@dhs.gov,  and  reference  the 
information  collection  for  protests. 
Comments  should  also  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  the  Department  of  Homeland 
Security. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Department  of 
Homeland  Security,  Office  of  the  Chief 
Procurement  Officer,  Acquisition  PoUcy 
and  Oversight,  Attn:  Angelie  Jackson, 
245  Murray  Drive,  Bldg.  410  (RDS), 
Washington,  DC  20528;  (202)  692-4211. 
Direct  e-mail  to  acquisition@dhs.gov, 
and  reference  the  information  collection 
for  protests. 
SUPPlfMENTARY  INFORMATION: 

Title:  Regulation  on  Agency  Protests. 

Abstract:  This  notice  provides  a 
request  to  include  the  designated  OMB 
Control  Number  on  information 


request  from  contractors.  The 
informition  is  requested  from 
contraqtors  so  that  the  Government  will 
be  able  to  evaluate  protests  effectively 
and  provide  prompt  resolution  of  issues 
in  dispute  when  contractors  file  agency 
level  pfotests. 

Current  Actions:  New  Submission. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  and 
individ  iials  seeking  and  who  are 
current  y  contracting  with  the  DHS. 

Estin  ated  Number  of  Respondents: 
54. 

Estin  \ated  Total  Annual  Burden 
Hours:  108. 

Reqv  ist  for  Comments:  Comments 
submit  ed  in  response  to  this  notice  will 
be  sum  narized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comme  ats  will  become  a  matter  of 
public  tecord.  Comments  are  invited  on: 

(a)  Wh#ther  the  collection  of 
information  is  necessary  for  the  proper 
perfonAance  of  the  functions  of  the 
agency  including  whether  the 
informi  ition  shall  have  practical  utility; 

(b)  the  iccuracy  of  the  agency's  estimate 
of  the  I  luden  of  the  collection  of 
informi  ition;  (c)  ways  to  enhance  the 
quality  utility,  and  clarity  of  the 
inform  ition  to  be  collected;  (d)  ways  to 
minim  ze  the  burden  of  the  collection  of 
inform  ition  on  respondents,  including 
throug]  I  the  use  of  automated  collection 
technic  ues  or  other  forms  of  information 
techno  ogy;  and  (e)  estimates  of  capital 
or  start  up  costs  and  costs  of  operation, 
mainte  lance,  and  purchase  of  services 
to  prov  ide  information. 

Steve  C^per, 

Chief  Infonnation  Officer. 

(FR  Doc   03-29051  Filed  11-19-03;  8:45  am] 

BILUNG  <  ODE  441fr-10-P 


DEPARTMENT  OF  HOMELAND 
SECUf^lTY 

Office  Of  the  Chief  Information  Officer; 
Propoied  Collection;  Comment 
Request 


ACTION 

comments 


Notice  and  request  for 


SUMMA  lY:  The  Department  of  Homeland 
Security  (DHS),  as  part  of  its  continuing 
effort  tp  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  End  other  Federal  agencies  to 
take  th|s  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperv  ork  Reduction  Act  of  1995, 
Public  ^w  104-13  (44  U.S.C. 
3506(c  (2)(A)).  The  Office  of  the  Chief 
Procur  iment  Officer  is  soliciting 
comm(  nts  concerning  five  proposed 


new  collections.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  five  information  collection 
requests.  Before  submitting  the  package 
to  the  Office  of  Management  and  Budget 
(OMB),  the  Department  of  Homeland 
Security  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below.  The  ICR  describes  the 
nature  of  the  information  coUection  and 
its  expected  cost  and  burden. 

Comments  are  invited  on:  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  biu'den  of  the  proposed 
infonnation  collections;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  btirden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
All  responses  to  this  notice  vnti  be 
simunarized  and  included  in  the  request 
for  OMB  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  January  20,  2004. 
ADDRESSES:  Submit  written  comments 
identified  by  the  DHS  form  niunbers,  by 
email  to  acquisition@dhs.gov  or  by  mail 
to  the  Department  of  Homeland 
Security,  (OCPO,  Acquisition  PoUcy  & 
Oversi^t),  Attn:  Angelie  Jackson,  2456 
Murray  Drive,  Bldg.  410(RDS), 
Washington,  DC  20528.  Comments 
should  also  be  submitted  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  Homeland  Security. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  should  be  directed 
to  the  Department  of  Homeland 
Security,  Office  of  the  Chief 
'  Procurement  Officer,  Acquisition  Policy 
and  Oversight,  Attn:  Angelie  Jackson, 
245  Murray  Drive,  Bldg.  410  (RDS), 
Washington,  DC  20528;  (202)  692-4211. 
Direct  e-mail  to  acquisition@dhs.gov, 
and  reference  the  relative  form  number. 
SUPPLEMENTARY  INFORMATION: 

Title:  Infonnation  collection  authority 
under  Homeland  Security  Acquisition 
Regulation  (HSAR).  Form(s):  DHS  Form 
0700-01,  Cumulative  Claim  and 
Reconciliation  Statement;  DHS  Form 
0700-02,  Contractor's  Assignment  of 
Refunds,  Rebates,  Credits,  and  other 
Amoxmts;  DHS  Form  0700-03, 
Contractor's  Releeise;  DHS  Form  0700- 
04,  Employee  Claim  for  Wage 
Restitution;  and  DHS  Form  0700-05, 
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contained  in  (HSAR)  48  CFR  Chapter  30 
including  the  following  forms:  DHS 
Form  0700-01,  DHS  Form  0700-02, 
DHS  Form  0700-03,  DHS  Form  0700- 
04.  and  DHS  Form  0700-05.  These 


fonns  will  be  used  by  contractors  and/ 
or  contract  employees  during  contract 
administration. 

Annual  Estimated  Burden:  The 
annual  estimated  burden  is  3,428  hoius. 


Nature  of  burden 


•Submit  forms  to  provide  the  data  required  by  various  FAR  clauses  to  facilitate  contract  closeout- 

DHS  Form  0700-01   

DHS  Form  0700-02  

DHS  Form  0700-03  '""'I"!!""""!!"""""""""""""!!""!!^  ' 

•Submit  daim  fomi  for  non-payment  of  wages.  Information  needed  to  seek  restitution,  via  the  Gmeri  Acrounting 
Office  for  contractor  employees: 

DHS  Fomi  0700-04 

•Submit  annual  reports  of  Govemment  furnished  or  contractor  acquired  property.  Ensures  ttiept^r  use.  ac- 
countability, and  maintenance  of  Government-owned  property- 

DHS  Fomi  0700-05  

•Submit  report  on  results  of  physical  inventory  of  Govemment  property.  Ensures  iiiscrepancies  in  G^^ 
owned  property  are  reported: 

DHS  Forni  0700-05 

'  Provide  the  quantity  and  unit  cost  of  each  item  of  Govemment  property- 

DHS  Fomi  0700-05  


Total  annual  paper  burden 
(total  respondents  x  fre- 
quency X  response  time)  = 
txirden 


493x1  X  1=493 
493  X  1  X  1=493 
493  X  1  x  1=493 


22x1  x1=22 


624  X  1  X  1  =624 


624  X  1  X  1  =624 
624x1  X  1=624 


The  asterisk  (*)  denotes  that  the 
requested  information  is,  in  the  strictest 
sense  of  the  word,  contract 
administration  data.  It  is  not  data  of  a 
general  nature  solicited  from  the  public 
at  large.  This  information  is  furnished  to 
the  Govemment  by  contractors  who  are 
being  paid  to  meet  all  the  terms  and 
conditions  of  the  contract. 

Current  Actions:  New  Submission. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  and 
individuals  seeking  and  who  are 
ciurently  contracting  with  the  DHS. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  5ie 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Steve  Cooper, 

Chief  Information  Officer. 

[FR  Doc.  03-29052  Filed  11-19-03;  8:45  am] 

BILUNG  COOE  441(MIM> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-16506] 

Chemical  Transportation  Advisory 
Committee  and  Towing  Safety 
Advisory  Committee 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Hazardous  Cargo 
Transportation  Security  and  the  Towing 
Safety  Advisory  Committee  (TSAC) 
Working  Group  on  Ammonium  Nitrate 
will  meet  jointly  to  prepare  comments 
to  the  Coast  Guard  regarding  the 
potential  addition  of  dry  bulk 
ammonium  nitrate  and  ammonium 
nitrate  fertilizers  that  are  classified  as 
oxidizers  to  the  definition  of  Certain 
Dangerous  Cargoes.  These  meetings  will 
be  open  to  the  public. 
DATES:  The  CTAC  Subcommittee  on 
Hazardous  Cargo  Transportation 
Security  and  the  TSAC  Working  Group 
on  Ammonium  Nitrate  will  meet  on 
Tuesday,  December  2,  2003,  from  1  p.m. 
to  4  p.m.,  Wednesday,  December  3, 
2003,  from  8  a.m.  to  4  p.m.  and 
Thursday,  December  4,  2003  from  8  a.m. 
to  4  p.m.  These  meetings  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  November  24,  2003. 
Requests  to  have  a  copy  of  your  material 
disfributed  to  each  member  of  the 
Subcommittee  and  Working  Group 


should  reach  the  Coast  Guard  on  or 
before  November  24,  2003. 

ADDRESSES:  The  Subconunittee  on 
Hazardous  Cargo  Transportation 
Security  and  the  TSAC  Working  Group 
on  Ammonium  Nitrate  will  meet  at  the 
Bayer  Corporation  Building,  Robinson 
Plaza  2, 100  Bayer  Road,  Pittsburgh  PA 
15205.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Commander  Robert  J.  Hennessy, 
Executive  Director  of  CTAC, 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Robert  J.  Hennessy, 
Executive  Director  of  CTAC,  or  Mr. 
Gerald  Miante,  Assistant  Executive 
Director  of  TSAC,  telephone  202-267- 
1217,  fax  202-267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Subcommittee  Meeting  on 
December  2-3,  2003 

Discuss  potential  impact  to  industry  if 
dry  bulk  ammonium  nitrate  and 
ammonium  nitrate  fertilizers  that  are 
classified  as  oxidizers  are  added  to  the 
definition  of  Certain  Dangerous  Cargoes. 

Agenda  of  Subcommittee  Meeting  on 
December  4,  2003 

Prepare  draft  of  the  final  report  to 
CTAC  and  TSAC. 
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Procedural 

These  meetings  are  open  to  the 
public.  Please  note  that  the  meetings 
may  close  early  if  all  business  is 
finished.  At  the  discretion  of  the  Chair, 
members  of  the  public  may  make  oral 
presentations  during  the  meetings.  If 
you  would  like  to  make  an  oral 
presentation  at  a  meeting,  please  notify 
the  Executive  Director  and  submit 
written  material.  If  you  would  like  a 
copy  of  your  material  distributed  to 
each  member  of  the  Committee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Executive  Director  (see 
ADDRESSES  and  DATES). 

Information  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  telephone  the 
Executive  Director  as  soon  as  possible. 

Dated:  November  12,  2003. 
Joseph  J.  Angelo, 

Director  of  Standards.  Marine  Safety,  Security 
and  Environmental  Protection. 

[FR  Doc.  03-29027  Filed  11-19-03;  8:45  am] 

nUING  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 
FMt  and  WlkJIHe  Service 

Receipt  of  Applications  for  Permit 

AOEHCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
conunent  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  December 
22,  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTMER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 


Endangered  Species 

The  bubUc  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endang  jred  species.  This  notice  is 
provided  pursuant  to  section  10(c]  of 
the  Enqangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  I  )f  these  complete  applications 
should  36  submitted  to  the  Director 
(addres  >  above). 

PRT-0'  7020 

Applici  nt:  Barbara  Watson,  East  New 
Mark  3t.  MD. 

a  pplicant  requests  a  permit  to 
he  sport-hunted  of  one  male 

[Damaliscus  pygargus  dorcas) 
pom  a  captive  herd  maintained 
management  program  of  the 
of  South  Africa,  for  the 
of  enhancement  of  the  survival 
species. 


The 
import 
bonteb^k 
culled 
under 
Republic 
purpos(  I 
of  the 


the  p 

siuvivi 

researcl 

Fish 

pronghi 

notififc 


t  lei 


PRT-059033 

Applict  nt:  U.S.  Fish  and  Wildlife 
Servi  :e/Cabeza  Prieta  National 
Wild  ife  Refuge,  Ajo,  AZ. 
The  a  pplicant  requests  a  permit  to 
import  jp  to  15  live  Sonoran  pronghom 
antelop  8  [Antilocapra  americana 
sonori^sis)  from  the  wild  in  Mexicofor 
ose  of  enhancement  of  the 
of  the  species  and  scientific 
in  accordance  with  the  U.S. 
Wildlife  Service's  Sonoran 

recovery  plan.  This 
on  covers  activities  to  be 
conducted  by  the  applicant  over  a  five- 
year  period. 

PRT-037487,  077489 

Applicant:  Steve  Martin's  Working 

Wildlife,  Frazier  Park,  CA. 

The  applicant  requests  permits  to 
export  uid  re-import  captive  bonv tigers 
(Panthmxj  tigris)  to  worldwide  locations 
for  the  purpose  of  enhancement  of  the 
species|through  conservation  education. 
The  petmit  numbers  and  animals  are: 
077487.  Asia,  and  077489,  Rhia.  This 
notification  covers  activities  to  be 
conducied  by  the  applicant  over  a  three- 
year  pefiod  and  the  import  of  any 
potential  progeny  bom  while  overseas. 

PRT-079014 

Applicant:  Virginia  Tech,  Department  of 
Biomjedical  Sciences  &  Pathobiology, 
BlacMsburg,  VA. 

The  applicant  requests  a  permit  to 
import  pon-invasively  collected  samples 
of  urin^,  hair,  and  feces  of  chimpanzee 
[Pan  troglodytes)  from  Mahale 
Moimtains  National  Park,  Tanzania  for 
the  piupose  of  scientific  research.  This 
notifies  don  covers  activities  to  be 


conducted  by  the  applicant  over  a  five- 
year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  [16  U.S.C.  1361  etseq.), 
and  the  regulations  keep  governing 
marine  mammals  (50  CFR  part  18). 
Written  data,  comments,  or  requests  for 
copies  of  the  complete  application  or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-079001 

Applicant:  Ralph  F.  Duceoiu', 

Pleasanton,  CA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  himted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  uae. 

Dated:  October  31, 2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 

[FR  Doc.  03-28987  Filed  11-19-03;  8:45  am] 

BILLING  CODE  4310-S5-P 


DEPARTIMENT  OF  THE  INTERIOR 

Fish  and  WIMIHe  Service 

Receipt  of  Application  of  Endangered 
Species  Recovery  Permits 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  We  announce  our  receipt  of 
an  application  to  conduct  certain 
activities  pertaining  to  enhancement  of 
siuvival  of  endangered  species. 
DATES:  Written  comments  on  this 
request  for  a  permit  must  be  received 
December  22,  2003. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director-Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  PO  Box 
25486,  Denver  Federal  Center,  Denver, 
Colorado  80225-0486;  telephone  303- 
236-7400;  facsimile  303-236-0027. 
FOR  FURTHER  MFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 


requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400. 

SUPPLEMENTARY  INFORMATION:  The 
following  applicant  has  requested 
issuance  of  an  enhancement  of  survival 
permit  to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Applicant:  Jeff  Hagener,  Montana 
Department  of  Fish,  Wildlife  and  Parks, 
Helena,  Montana,  TE-077698. 

The  applicant  requests  a  permit  for 
the  future  take  of  Westslope  cutthroat 
trout  (Oncorbynchus  clarki  lewsi)  in 
conjunction  with  recovery  in  Montana. 
The  permit  application  includes  a 
proposed  Candidate  Conservation 
Agreement  with  Assurances,  in  which 
the  applicant  voluntarily  implements 
conservation  activities  to  benefit  the 
Westslope  cutthroat  trout.  Candidate 
Conservation  Agreements  with 
Assurances  encourage  implementation 
of  conservation  efforts  and  reduce 
threats  to  species  that  are  proposed  for 
listing  imder  the  Endangered  Species 
Act. 

Dated:  October  21,  2003. 
Ralph  O.  Moi^enweck, 

Regional  Director,  Denver,  Colorado. 

(FR  Doc.  03-28973  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4310-55-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Stockbrldge-Munsee, 
Casino,  Sullivan  County,  NY 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs,  with 
the  cooperation  of  the  Stockbridge- 
Mimsee  Community,  Band  of  Mohican 
Indians  (Tribe),  intends  to  gather  the 
information  necessary  for  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  Stockbridge-Mimsee 
Casino,  Town  of  Thompson,  Sullivan 
County,  New  York.  The  purpose  of  the 
proposed  action  is  to  help  the 
Stockbridge-Munsee  Community  meet 
4ribal  economic  needs  and  to  serve  as 
one  part  of  the  land  claim  settlement 
between  the  Tribe  and  the  State  of  New 


York.  This  notice  also  announces  a 
public  scoping  meeting  to  identify 
potential  issues  and  content  for 
inclusion  in  the  EIS. 
DATES:  Written  comments  on  the  scope 
and  implementation  of  this  proposfd 
must  arrive  by  December  19,  2003.  The 
public  scoping  meeting  will  be  held 
December  4,  2003,  at  7  p.m. 
ADDRESSES:  You  may  mail,  hand  carry 
or  telefax  written  comments  to,  Franklin 
Keel,  Regional  Director,  Eastern 
Regional  Office,  Bureau  of  Indian 
Affairs,  711  Stewarts  Ferry  Pike, 
Nashville,  Tennessee  37214,  telefax 
(615)467-1701. 

The  public  scoping  meeting  will  be 
held  at  the  Sullivan  County  Government 
Center,  Legislative  Meeting  Room,  2nd 
Floor,  100  North  Street.  Monticello, 
New  York  12701. 

f=0R  FURTHER  INFORMATION  CONTACT:  Jim 
Kardatzke,  (615)  467-1675. 
SUPPLEMENTARY  INFORMATION:  The  Tribe 
proposes  that  333  acres  of  land  into 
trust  on  behalf  of  the  Tribe,  on  which 
the  Tribe,  thipugh  a  development 
agreement  with  trading  Cove  New  York, 
proposes  to  build  a  casino.  The  propwty 
is  located  on  Coimty  Highway  161  at 
State  Route  17,  Exit  107,  in  the  town  of 
Thompson,  Sullivan  County,  New  York. 
The  project  would  consist  of  a  584,000 
square  foot  casino  and  supporting 
facilities,  including  food  and  beverage 
outlets,  retail  facilities,  a  service  station, 
a  warehouse  and  parking,  to  be 
constructed  entirely  on  the  proposed 
trust  acquisition.  In  a  second  phase  of 
the  proposed  project,  a  hotel  would  be 
built  immediately  adjacent  to  the 
casino. 

The  Tribe  prepared  and  submitted  to 
the  BIA  an  Environmental  Assessment 
(EA)  on  the  proposed  action  in 
February,  2001,  that  was  released  for 
public  comment  in  December,  2002.  The 
BIA  has  withdrawn  this  EA  and  elected 
to  complete  an  EIS.  The  EA  will, 
however,  serve  as  a  part  of  the  scoping 
process  for  the  EIS. 

Issues  identified  to  date  to  be 
addressed  in  the  EIS  include,  but  are  not 
limited  to  the  following: 

•  Soil  erosion  and  sediment  control — 
design  of  construction  controls  to 
manage  exposed  soils. 

•  Stormwater  management— design  of 
stormwater  controls  to  manage  nmoff 
from  the  developed  area  from  both  a 
water  quality  and  quantity  standpoint. 

•  Wetlanas — minimization  and 
avoidance  of  direct  or  indirect  wetland 
impacts  and  mitigation  plans  for 
unavoidable  impacts. 

•  Wildlife  and  fisheries — measiu«s  to 
avoid  and  minimize  impacts  to  species, 
including  listed  species. 


•  Historical  and  archeological 
resources — identification  and  avoidance 
of  cultural  resources. 

•  Traffic — ^analysis  of  future  traffic 
and  proposal  of  adequate  mitigation. 

•  Air  quality — analysis  of  local  and 
regional  air  quality  impacts  from  mobile 
soiuces. 

•  Socio-economic — project  effects  on 
local  ecohomy  (including  population 
and  housing)  and  public  services. 

•  Utilities — provision  of  water  supply 
and  wastewater  treatment  to  the  project 
and  how  provision  of  those  services 
may  affect  existing  capacities. 

•  Cumulative  effects — review  of 
cumulative  environmental  impacts  of 
the  project  when  considered  together 
with  other  reasonably  foreseeable 
development  projects  in  the  region. 

•  Alternatives  to  the  preferred 
alternative. 

The  range  of  issues  and  alternatives 
addressed  in  the  EIS  may  be  further 
expanded  based  on  comments  received 
in  response  to  this  notice,  or  to  the 
scoping  meeting  announced  in  this 
notice. 

Public  Conuiient  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  yoiu  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the  ' 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Coimcil  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — IndUan  Affiurs  by  209  DM  8. 
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Dated:  November  12.  2003. 
Annne  M.  Martin. 

Principal  Deputy  Assistant  Secretary — Indian 

Affairs. 

[FRDoc.  03-29087  Filed  11-19-03;  8:45  am] 

BHJJNG  COOE  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-320-1990-PB-24 1A] 

infomiation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act; 
OilB  Approval  Number  1004-0194 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  infonnatlon  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  July  30,  2002,  the  BLM 
published  a  notice  in  the  Federal 
Register  (67  FR  49369)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on 
September  30,  2002.  BLM  received  no 
comments.  You  may  obtain  copies  of  the 


collection  of  information  and  related 
forms  and  explanatory  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephohe  nimiber  listed  below. 

Tne  pMB  must  respond  to  this 
request  iwithin  60  days  but  may  respond 
after  30Jdays.  For  maximum 
consido-ation  your  comments  and 
suggestions  on  the  requirement  should 
be  direqted  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0194),  at 
OMB-qiRA  via  facsimile  to  (202)  395- 
6566  orie-mail  to 

OIRAjioCKET@oinb.eop.gov.  Please 
provide]  a  copy  of  your  comments  to  the 
Bureau  pf  Information  Collection 
Clearance  Officer  (WO-630),  Bureau  of 
Land  Management,  Eastern  States 
Office,  t450  Boston  Blvd.,  Springfield, 
Virginii  22153. 

Nature  pf  Comments 

We  specifically  request  your 
commefits  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the 
property  functioning  of  the  BLM, 
including  whether  the  information  will 
have  practical  utility; 


2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assimiptions  we  use; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  we 
collect;  and 

4.  Ways  to-minimize  the  information 
collection  burden  on  those  who  are  t9 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Surface  Management  Activities 
imder  the  General  Mining  Law  of  1872 
(43  CFR  3809). 

OMB  Approval  Number:  1004-0194. 

Bureau  Form  Numbers:  3809-1, 
3809-2.  3809-4,  3809-4a,  and  3809-5. 

Abstract:  The  Bureau  of  Land 
Management  (BLM)  collects  and  uses 
the  information  to  manage  the  surface 
management  activities  under  the 
General  Mining  Law  of  1872  and  the 
regulations  at  43  CFR  3809. 

Frequency:  Occasional. 

Description  of  Respondents: 
Individuals,  groups,  or  corporations. 

Estimated  Completion  Time: 


Infomiation  collected 

Public  burden 
hours/action 

Estimated 
number 
actions 

Total  burden 
hours 

Total  public 
burden  cost 

Notices  (nonform) 

Small  Exptoration 

16 
48 

193 
193 

3,088 
9,264 

$231,600 
694,800 

Medium  Exploration , 

Sub  Total 

386 

12,352 

926,400 

Sk 

Plan  of  Operations 

Exploralion j 

48 
160 
480 
160 
160 
160 

15 
67 
45 

8 
-       7 

8 

720 

10,720 

21,600 

1.280 

1,120 

1,280 

64,800 
964,800 
1,944,000 
115,200 
100.800 
115.200 

Placer 

Open  Pit 

Industrial  

Underground „... 

Mining 

Sub  Total  

150 

36,720 

3.304,800 

~ 

NEPA 

Exploration 

320 

320 

890 

2,480 

15 

82 

45 

8 

4,800 
26,240 
40,050 
19,840 

336,000 
1,836,800 
3,600,000 
4,075,600 

EA  (Simple) 

EA  (Standard) 

EIS  



Sub  Total 

150 

90,930 

9,848,400 

30 

Section  106— NHPA  

150 

4.500 

744,490 

Forms 

^ 

Financial  Guarantee 

Notices . 

OD  CD  00 

386 
150 
180 

51 
21 
24 

2,040 
840 
960 

Plans  of  Operations 

Bond/Surety  Riders  or  Change  of  Operator 
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Information  collected 


Sub  Total  

Grand  Total 


'  Minutes. 


Put)ilc  burden 
hours/action 


Estimated 
number 
actions 


716 


1,552 


Total  burden 
hours 


96 


144,598 
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Total  pubic 
iMirdenoost 


3,840 


14,827,930 


Annual  Responses:  1,552. 

Application  Fee  Per  Response:  0. 

Annual  Burden  Hours:  144,598. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  November  6,  2003. 
Nfichael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
(FR  Doc.  03-29000  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-020-1430-ES;  N~43020] 

Notice  of  Termination  of  Recreation 
and  Public  Purposes  Act 
Classification,  Pershing  County,  NV 

SUMMARY:  This  notice  terminates  the 
segregative  effect  of  Recreation  &  Public 
Purposes  Act  classification  as  it  pertains 
to  the  following  described  40  acres  of 
public  lands:  Mount  Diablo  Meridian,  T. 
27  N.,  R.  31  E.,  Section  20:  NE'ANEiA, 
Nevada.  On  May  21, 1987.  40  acres  were 
classified  for  an  application  under  the 
Recreation  &  Public  Purposes  Act  for  a 
lease/conveyance  to  the  Lovelock 
Racing  Association  for  a  stock  car  racing 
track,  motocross  motorcycle  track,  and 
BMX  bicycle  track.  No  further  action 
was  taken. 

The  land  is  hereby  open  to  the 
operation  of  the  public  land  and  mining 
laws,  subject  to  valid  existing  rights. 
The  segregative  effect  of  the 
classification  order  is  removed  upon 
publication  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Realty  Specialist  Barbara  Kehrberg, 
Bureau  of  Land  Management, 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Boulevard,  Wirmemucca, 
Nevada  89445,  (775)  623-1500. 

Dated:  October  14,  2003. 
Terry  Reed, 

Field  Manager. 

[FR  Doc.  03-28962  Filed  11-19-03;  8:45  am] 

BILUNe  CODE  431(>-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-110-1220-BG] 

Closure  To  Use  of  Public  Lands  In 
Colorado 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  closure. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  gives  notice  that  the 
area  known  locally  as  the  South  Face  of 
China  Wall  in  Colorado  is  closed  to 
discharging  of  firearms. 
EFFECTIVE  DATE:  This  closing  is  effective 
October  15,  2003,  and  remains  in  effect 
until  rescinded  or  modified  by  the  Field 
Office  Manager. 

ADDRESSES:  Maps  showing  the  location 
of  and  information  pertaining  to  the 
above  closure  are  available  at  the  BLM, 
White  River  Field  Office,  73544 
Highway  64,  Meeker,  Colorado  81641. 
SUPPLEMENTARY  INFORMATION:  Under  43 
CFR  8364,  the  following  area  (South 
Face  of  China  Wall)  is  closed  to 
discharging  of  firearms: 

Township  1  North,  Range  94  West,  6th 
Principal  Meridian 
Section  15:  EV2SEV4NEV4,  EV2SEV4, 

SWV4SEV4 
Section  21:  EV2EV2SEV4,  SEV4SEV4NEV4 
Section  22:  NW'A 

Containing  approximately  200  acres  more 
or  less  of  public  land. 

This  closure  is  necessary  to  protect 
the  public  in  general,  more  specifically 
people  and  property  located  adjacent  to 
the  area  identified  in  the  above  legal 
land  description  and  the  boundary  of 
the  Town  of  Meeker.  The  Town  of 
Meeker  and  Rio  Blanco  County  officials 
support  this  closure. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Chris  Ham, 
Recreation  Specialist,  or  Kent  E.  Walter, 
Field  Office  Manager,  BLM,  White  River 
Field  Office,  73544  Highway  64, 
Meeker,  Colorado  81641,  at  (970)  878- 
3800. 

Dated:  September  30,  2003. 
Kent  E.  Walter, 

Field  Office  Manager. 

[FR  Doc.  03-28964  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  431CKIB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-104O-JH,  NV-030-1220-MA: 
Closure  Notice  No.  NV-030-04-001] 

Emergency  Closure  of  Federal  Lands, 
Lyon  Courity,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closure  in  Lyon 

County,  Nevada. 


SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  at  the  west  end  of 
Wilson  Canyon,  along  the  West  Walker 
River  in  Lyon  County,  Nevada,  are 
closed  to  camping  and  all  motorized 
vehicles.  This  closure  is  necessary  in 
order  to  prevent  further  adverse  effects 
to  soils,  vegetation,  water  resources, 
visual  resources,  wildlife,  and  wildlife 
habitat.  It  will  remain  in  effect  imtil 
such  time  as  a  plan  am^idment  to  the 
Carson  City  Consolidated  Resource 
Management  Plan  can  be  completed  to 
address  long-term  management  of 
public  lands  in  Wilson  Canyon.  These 
lands  are  in  close  proximity  to  private 
property,  a  well-traveled  State  highway, 
and  an  area  popular  with  off-highway 
vehicle  enthusiasts.  Some  resource 
damage  already  has  taken  place  and  the 
potential  for  additional  adverse  effects 
occurring  as  a  result  of  camping  and 
imrestricted  off-highway  vehicle  use  in 
the  riparian  zone  is  substantial  and 
significant. 

EFFECTIVE  DATE:  This  closure  goes  into 
effect  November  20,  2003,  and  will 
remain  in  effect  imtil  the  Manager, 
Carson  City  Field  Office,  determines  it 
is  no  longer  needed. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
O.  Singlaub,  Manager,  Carson  City  Field 
Office,  5665  Morgan  Mill  Road,  Carson 
City,  Nevada  89701.  Telephone  (775) 
885-6000. 

SUPPLEMENTARY  INFORMATION:  The 

authorities  for  the  closure  and 
restrictions  are  43  CFR  8341.2  and  43 
CFR  8364.1.  Any  person  who  fails  to 
comply  with  a  closure  or  restriction 
order  is  subject  to  arrest  and  fines  in 
accordance  with  applicable  provisions 
of  18  U.S.C.  3571  and/or  imprisonment 
not  to  exceed  12  months.  This  order 
applies  to  all  forms  of  camping  and 
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motorized  vehicle  use  excluding  (1)  any 
emergency  or  law  enforcement  vehicle 
while  being  used  for  emergency 
piuposes,  and  (2)  any  vehicle  whose  use 
is  expressly  authorizisd  in  writing  by  the 
Manager,  Carson  City  Field  Office. 
The  public  lands  affected  by  the 
closure  order  are  located  north  of 
Nevada  Highway  208  at  the  west  end  of 
Wilson  Canyon  and  include  certain 
public  lands  within: 

Mt  Diablo  Meridian 

T.llN.,  R.24E. 

Sec.  24.  N'/s  NE'A, 
T.llN..  R.25E. 

Sec.  18,  Lot  4.  SEV4  SW'A  and  SVz  SEV4 

Sec.  19.  Lot  1,  N'/j  NEV4  and  NE'A  NWV*. 

The  public  lands  affected  by  the  restriction 
order  constitute  approximately  51  acres. 

These  lands  are  depicted  on  maps 
posted  in  the  Carson  City  Field  Office 
and  at  the  area  affected  by  the 
emergency  clostire.  Copies  of  these 
maps  also  may  be  obtained  from  the 
Field  Office. 

Dated:  October  2.  2003. 
John  O.  Singlanb,  ^ 

Manager,  Carson  City  Field  Office. 

DFRDoa  03-28961  Filed  11-19-03;  8:45  am] 

MLUMB  COOC  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

BuiMMi  of  Land  Management  __ 
[NM-910-04-1020-PH] 

New  Mexico  Reaourea  Advlaory 
Council,  Notice  of  Call  for  Nominations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  call  for  nominations. 

SUMMARY:_The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  a 
vacant  position  on  the  Bureau  of  Land 
Management  (BLM)  New  Mexico 
Resource  Advisory  Council  (RAC).  The 
RAC  provides  advice  and 
recommendations  to  BLM  on  land  use 
planning  and  management  of  the  public 
lands  within  New  Mexico.  Public 
nominations  will  be  considered  imtil 
December  22,  2003. 
SUPPl£IIENTARY  INFORMATION:  The 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  directs  the  Secretary  of  the 
Interior  to  involve  the  public  in 
planning  and  issues  related  to 
management  of  land  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  15-member  citizen- 
based  advisory  coimcils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  RAC 


membeeship  must  be  balanced  and 
representative  of  the  various  interests 
concerned  with  the  management  of  the 
public  Iknds.  The  vacant  position  for  the 
New  Mexico  RAC  is  Category  1 
representing  any  holders  of  Federal 
grazing  permits  and  representatives  of 
energy  and  mineral  development, 
timber  i  adustry,  transportation  or  rights- 
of-way,  off-highway  vehicle  use,  and 
commei  dal  recreation. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  New  Mexico.  Nominees  should  have 
demonstrated  a  commitment  to 
coUaboiative  resource  decisionmaking. 
Letters  af  reference  must  accompany  dl 
nominations  from  represented  interests 
or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  otber  information 
that  speaks  to  the  nominee's 
qualifications. 

FOR  FUrItHER  MFORMATION  CONTACT: 

Theresa  Herrera,  New  Mexico  State 
Office,  Office  of  External  Affairs,  Btireau 
of  Land  Management,  P.O.  Box  27115, 
Santa  F  s.  New  Mexico  87502-0115, 
{505)4c»-7517. 

Dated:  October  20,  2003. 
Jesse  J.  J  len, 
Associai  i  State  Director. 
[FR  Doc.  03-28959  Filed  11-19-03;  8:45  am] 
BILUNG  O  X)E  431ft-FB-P 


DEPAR  FMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[CA-^10  -1820-PH] 


AGENCY 

Interior 
ACTION 


Notice  I  »f  Public  Meeting:  Northeast 
Califoraia  Resource  Advisory  Council 

Bureau  of  Land  Management, 
Notice  of  public  meeting. 


SUMMArtY:  la  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1 976  (FLPMA),  and  the  Federal 
Advisoi  y  Conunittee  Act  of  1972 
(FACA] ,  the  U.  S.  Department  of  the 
Interioi{  Bureau  of  Land  Management 
(BLM)  Alortheast  California  Resource 
Advisory  Council  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held 
Thursdiy  and  Friday,  January -22  and 
23,  200 1,  in  the  Conference  Room  of  the 
Bureau  of  Land  Management's  Surprise 
Field  0  ffice,  602  Cressler  St..  Cedarville, 
Califon  lia.  On  Jan.  22,  the  meeting 
begins  i  it  noon  and  adjourns  for  the  day 
at  5  p.n  I.  On  January  23,  the  meeting 
begins  ( ,t  8  a.m.  and  ends  at  noon.  Time 
for  pub  ic  comment  will  be  set  aside  at 
11  a.m.  January  23. 


FOR  FURTHER  MPORMATION  CONTACT:  Tim 

Burke,  Field  Manager,  BLM  Alturas 
Field  Office,  708  West  12th  St,  Alturas, 
CA,  (530)  233-4666;  or  BLM  Public 
Af^rs  G^cer  Joseph  J.  Fontana, 
telephone  (530)  252-5332. 
SUPPLEMENTARY  MFORMATION:  The  15- 
member  council  advises  the  Secretary  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Northeast  California  and 
Northwest  Nevada.  At  this  meeting, 
agenda  topics  will  include  development 
of  a  drou^t  policy  for  the  Altviras,  Eagle 
Lake  and  Surprise  field  offices,  pre- 
scoping  for  development  of  a  western 
juniper  management  strategy,  land  use 
planning  and  an  update  on  a  proposed 
conservation  easement  for  the  Kramer 
Ranch.  The  RAC  will  also  hear  status 
reports  from  the  managers  of  the  Eagle 
Lake,  Alturas  and  Surprise  field  offices. 
All  meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  comments  to  the  cotmcil.  Each 
formal  council  meeting  will  have  time 
allocated  for  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  speak,  and  the  time 
available,  the  time  for  individual 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  and  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Dated:  November  14, 2003. 
Joseph  J.  Fimtana, 
Public  Affairs  Officer. 
[FR  Doc.  03-28974  Filed  11-19-03;  8:45  am] 

SaUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-310-1820-PO] 

Notice  of  PubHe  MaaUng:  Northwest 
California  Raaource  Adviaory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA),  and  the  Federal 
Advisory  Committee  Act  of  1972 
(FACA),  the  U.  S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Northwest  California  Resource 
Advisory  Cotmcil  will  meet  as  indicated 
below. 

DATES:  The  meeting  will  be  held 
Thursday,  Feb.  5,  2004  at  the  BLM 
Ukiah  Field  Office,  2550  North  State  St., 


Ukiah,  California,  and  Friday,  Feb.  6, 
2004,  at  the  Point  Arena  Lighthouse, 
45500  Lighthouse  Rd.,  Point  Arena, 
California.  On  Feb.  5,  the  meeting 
begins  at  10  a.m.  at  the  Ukiah  Field 
Office  for  a  field  tour  to  the  Stometta 
Ranch  property  near  Point  Arena.  On 
Feb.  6,  the  meeting  begins  at  8  a.m.  in 
the  museum  of  the  Point  Arena 
Lighthouse.  Time  for  public  comments 
has  been  set  aside  for  11  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Bums,  Field  Manager,  BLM  Ukiah  Field 
Office,  2550  North  State  St.,  Ukiah, 
California,  (707)  468-4000;  or  BLM 
Public  Affairs  Officer  Joseph  J.  Fontana, 
(530) 252-5332. 

SUPPLEMENTARY  INFORMATION:  The  12- 
member  council  advises  the  Secretary  of 
the  Interior,  through  the  BLM,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Northwest  CaUfomia.  At 
this  meeting,  agenda  topics  will  include 
review  of  the  draft  management  plan  for 
the  King  Range  National  Conservation 
Area,  an  update  on  development  of  a 
land  use  plan  for  the  California  Coastal 
National  Monument,  and  reports  on 
BLM's  Sustaining  Working 'Landscapes 
initiative  and  development  of  a  sage 
grouse  conservation  strategy.  The  RAC 
members  will  also  hear  status  reports 
from  the  Areata,  Redding  and  Ukiah 
field  office  managers.  All  meetings  are 
open  to  the  public.  Members  of  the 
public  may  present  written  comments  to 
the  coimcil.  Each  formal  council 
meeting  will  have  time  allocated  for 
public  comments.  Depending  on  the 
number  of  persons  wishing  to  speak, 
and  the  time  available,  the  time  for 
individual  comments  may  be  limited. 
Members  of  the  public  are  welcome  on 
field  tours,  but  they  must  provide  their 
own  transportation  and  lunch. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  and  other 
reasonable  accommodations,  should 
contact  the  BLM  as  provided  above. 

Dated:  November  14,  2003. 
Joseph  J.  Fontana, . 
Public  Affairs  Officer. 
(FR  Doc.  03-28975  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4310-40-P 
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DEPARTMENT  OF  THE  irfTERIOR 
Bureau  of  Land  Management 

[NMNM  109118] 

Public  Land  Order  No.  7591 ; 
WIthdrawai  of  Lands  for  tfie  Federal 
Law  Enforcement  Training  Center;  New 
RAexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws 
1,920.80  acres  of  lands  from  location 
and  entry  imder  the  United  States 
mining  laws,  for  a  period  of  20  years,  for 
protection,  operation  and  maintenance 
of  the  Department  of  Homeland 
Security's  Federal  Law  Enforcement 
Training  Center. 

EFFECTIVE  DATE:  November  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Russ 
Sorensen,  BLM  Carlsbad  Field  Office, 
620  East  Greene,  Carlsbad,  New  Mexico 
88220,  (505)  234-5963. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (2000),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
withdrawn  from  location  and  entry 
under  the  United  States  mining  laws,  30 
U.S.C.  Ch.  2  (2000),  for  the  Department 
of  Homeland  Security  to  protect, 
operate,  and  maintain  their  Federal  Law 
Enforcement  Training  Center: 

New  Mexico  Principal  Meridian 

T.  16  S.,  R.  25  E.. 

Sec.27; 

Sec.  28.  EV2EV2; 

Sec.  33,  EV2NEV4  and  SE'/i; 

Sec.  34,  NWV4  and  SW'A; 

Sec.  35,  SV2SV2. 
T.  17S.,R.  25E., 

Sec.  3,  lots  3  and  4.  SV2NWV4,  and 
NV2NV2SV2; 

Sec.  4,  lots  1  and  2,  and  SV2NEV4. 

The  areas  described  aggregate  1,920.80 
acres  in  Eddy  County. 

2.  This  withdrawal  will  expire  20 
years  fi-om  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (2000),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 


Dated:  October  30,  2003. 

ReiMcca  W.  Watson. 

Assistant  Secretary— Land  and  Minerals 
Management. 

[FR  Doc.  03-28965  Filed  11-19-03;  8:45  am] 

BIUMQ  CODE  4S10-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA  670  1232  FH] 

Notice  of  Proposed  Supplementary 
Rules  on  Public  Land  in  CalHomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Supplementary  rules  for 
payment  of  special  recreation  permit 
fees  immediately  upon  arrival  at  the 
Imperial  Sand  Dimes  Recreation  Area. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)'s  El  Centro  Field 
Office  is  proposing  supplementary 
rules.  These  rules  will  apply  to  the 
public  lands  within  the  El  Centro 
Resource  Field  Office,  California  Desert 
District,  Imperial  County,  California. 
The  supplementary  rules  require  the 
payment  of  special  recreation  permit 
fees  immediately  upon  arrival.  Any 
primary  vehicle  while  on  public  lands 
within  the  Planning  Area  Boundary  or 
the  recreation  area  must  display  a 
weekly  or  seasonal  permit  for  the  areas 
described  above.  The  rules  are  needed 
in  order  to  enhance  the  Imperial  Sand 
Dunes  Recreation  Fee  Program  and  to 
provide  revenue  for  resource  protection 
and  for  public  health  and  safety. 
DATES:  You  should  submit  your 
comments  by  December  22,  2003.  In 
developing  final  rules.  BLM  may  not 
consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 
ADDRESSES: 

Mail:  Bureau  of  Land  Management,  El 
Centro  Field  Office,  1661  S.  4th  St..  El 
Centro,  CA  92243. 

Personal  or  messenger  delivery: 
Bureau  of  Land  Management,  El  Centra 
Field  Office,  1661  S.  4th  St.,  El  Centro, 
CA  92243. 

Internet  e-mail: 
Neil_Hamada@ca.blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Hamada,  Dunes  Manager,  Imperial  Sand 
Dimes  Recreation  Area,  Bureau  of  Land 
Management,  El  Centro  Field  Office, 
1661  S.  4th  St.,  El  Centro,  CA  92243  . 
(760) 337-4451. 
SUPPLEMENTARY  INFORMATION:        _ 

I.  Public  Comment  Procedures. 

n.  Discussion  of  the  Supplementary  Rules. 

m.  Procedural  Matters. 
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L  Pnlilic  Comment  Procedures 

Electronic  Access  and  Filing  Address 

You  may  view  an  electronic  version  of 
these  proposed  supplementary  rules  at 
B|.M'8  Internet  Home  page:  http:// 
www.bbn.gov.  You  may  also  comment 
via  the  Internet  to  (insert  local  comment 
Web  site).  Please  also  include 
"Attenticm:  {insert  RIN  number}"  and 
your  name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (phone  nunU>er). 

WritteR  Comments 

Written  comments  on  the  proposed 
supplementary  rules  should  be  specific, 
confined  to  issues  pertinent  to  the 
proposed  supplementary  rules,  and 
should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  m  paragraph  of  the  proposal  you 
are  addressing.  BLM  may  not 
necessarily  consider  or  include  in  the 
Administrative  Record  for  the  final 
supplementary  rules  comments  BLM 
receives  after  the  close  of  the  coounent 
period  [see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

Comments,  including  names,  streets 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  El  Centro 
Field  Office,  1661  S.  4th  St.,  El  Centro, 
CA  92243,  during  regular  business 
hours  (7:45  a.m.  to  3:45  p.m.),  Monday 
through  Friday,  except  Federal  holidays. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  BLM  consider  withholding  your 
name,  street  address,  and  other  contact 
information  (such  as:  Internet  address, 
Fax  or  phone  number)  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  BLM  will  honor 
requests  for  confidentiality  on  a  case-by- 
(iase  basis  to  the  extent  allowed  by  law. 
BLM  will  make  available  for  public 
inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

n.  Discussion  of  the  Supplementary 
Rules 

The  El  Centro  Field  Office  is 
proposing  supplementary  rules  for  the 
Imperial  Sand  Dunes  Recreation  Area  __ 
(ISDRA),  as  provided  for  in  the  Visitor 
Services  regulations  of  the  Bureau  of 
Land  Management  (BLM).  The 


supple  nentary  rules  would  require  the 
payme  it  of  special  recreation  permit 
fees  im  mediately  upon  arrival.  Any 
primary  vehicle  while  on  public  lands 
within  the  Planning  Area  Boimdary  or 
the  recreation  area  would  be  required  to 
displajl  a  weekly  or  seasonal  permit  for 
the  areks  described  below.  The 
supplementary  rules  are  not 
inconsistent  with  the  preferred 
alternative  in  the  Imperial  Sand  Dunes 
Recreation  Area  Management  Plan. 
Special  Recreation  Permit  fees  were 
initially  implemented  in  January  1999. 
Supplonentary  rules  were  published  on 
Decenober  17, 1998  (63  FR  69646),  to 
establish  those  fees.  The  new 
supplementary  rules  only  clarify  the 
existing  rules,  and  are  intended  to  be 
appended  to  the  1998  supplementary 
rules.  They  are  written  only  to  clarify 
when  t  le  public  pays  their  special 
recreat  on  permit  fee.  The  rules  are 
consist  snt  with  the  proposed  Imperial 
Sand  E  ones  Recreation  Area 
Managi  iment  Plan  (RAMP).  The  RAMP's 
objecti  res  are  to  provide  a  safe  and 
enjoya  tie  experience  to  the  public 
visitinj  the  dunes  and  the  BLM 
emplo;  ees  and  volimteers  maintaining 
the  nat  iral  resources.  The  goals  are  to 
reduce  or  eliminate  assaults,  drug  use, 
drivinf  under  the  influence  of  drugs  or 
alcoho  ,  theft,  and  any  unruly  behavior 
that  may  lead  to  any  of  these,  and  to 
encourage  users  to  obey  all  safety  rules 
and  re{  ulations,  so  as  to  prevent 
accidei  its.  The  implementation  of 
special  recreation  permit  fees  in  the 
dunes '  vill  provide  the  resources 
necessi  iry  to  meet  these  goals  and 
objecti'  res. 

Thes  9  supplementary  rules  will  apply 
to  the  fublic  lands  within  the  area 
identified  in  the  Imperial  Sand  Dunes 
Recreation  Area  Management  Plan  as 
the  Planning  Area  Boundary,  Mammoth 
Wash  Management  Area,  North 
Algodqnes  Ehmes  Wilderness 
Management  Area,  Gecko  Management 
Area,  Qlamis  Management  Area, 
Adaptive  Management  Area,  Ogilby 
Management  Area,  Dime  Buggy  Flats 
Management  Area,  and  the  Buttercup 
Manag  iment  Area.  BLM  has  determined 
these  s  iipplementary  rules  necessary  to 
enhan(  e  the  Imperial  Sand  Dimes 
Recrea  ion  Fee  Program  and  to  provide 
revenu  s  for  resource  protection  and  for 
-  public  lealth  and  safety. 


m.  Pn  cedural  Matters 

Execut  ive  Order  12866.  Regulatory 
Planni  ig  and  Review 

Thes  e  supplementary  rules  are  not  a 
signifii  ant  regulatory  action  and  are  not 
subjeci  to  review  by  Office  of 
■Manag  sment  and  Budget  under 


Executive  Order  12866.  The 
supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  not  intended  to 
affect  commercial  activity,  but  merely 
clarify  when  a  fee  that  iralready 
charged  must  be  paid. 

The  supplementary  rules  will  not 
adversely  afiect,  in  a  material  way,  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities.  The 
proposed  supplementary  rules  will  not 
create  a  serious  inconsistency  or 
otherwise  mtofsre  with  an  action  taken 
or  planned  by  another  agency.  The 
supplementary  rules  will  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligations  of  Uieir  recipients;  nor 
will  they  raise  novel  legal  or  policy 
issues. 

Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
the  proposed  supplementary  rules  easier 
to  understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  me 
proposed  supplementary  rules  clearly 
stated? 

(2)  Do  the  proposed  supplementary 
rules  contain  tei^mical  language  or 
jareon  that  interferes  with  dieir  clarify? 

(3)  Does  the  format  of  the  proposed 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity? 

(4)  Would  the  supplementary  rules  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
supplementary  rules  in  the 
SUPPLEMENTARY  MTORMATKM  section  of 
this  preamble  helpful  in  understanding 
the  proposed  supplementary  rules?  How 
could  this  description  be  more  helpful 
in  making  the  supplementary  rules 
easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act 

BLM  has  determined  that  these 
proposed  supplementary  rules  requiring 
the  payment  of  special  recreation  permit 
fees  immediately  upon  arrival  at 
Imperial  Sand  Dunes  Recreation  Area 
and  certain  other  locations  are  purely 
administrative  in  nature.  Therefore,  they 
are  categorically  excluded  from 
environmental  review  under  section 
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102(2){C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1.  In  addition,  the  proposed 
rules  do  not  meet  any  of  the  10  criteria 
for  exceptions  to  categorical  exclusions 
listed  in  516  DM,  Chapter  2,  Appendix 
2.  Pursuant  to  Council  on 
Environmental  Quality  regiilations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procediu^s  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment,  that  have  been  found  to 
have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency,  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regidatory 
Flexibility  Act  (RFA)  of  1980,  as 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regiUations  do  not 
unnecessarily  or  disproportionately 
biu-den  small  entities.  The  RFA  requires 
a  regiUatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rule  does 
not  pertain  specifically  to  commercial  or 
governmental  entities  of  any  size,  but  to 
public  recreational  use  of  specific 
public  lands.  It  merely  makes  clear 
when  a  fee  that  is  alreiady  charged  must 
be  paid.  Therefore,  BLM  has  determined 
imder  the  RFA  that  the  proposed 
supplementary  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

The  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rules  merely  clarify 
when  a  fee  that  is  already  charged  must 
be  paid.  The  supplementary  rules  have 
no  effect  on  business — commercial  or 
industrial — use  of  the  public  lands. 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  proposed  supplementary  rules  do 
not  represent  a  government  action 
capable  of  interfering  with 
constitutionally  protected  property 
rights.  They  merely  clarify  when  a  fee 
that  is  already  charged  must  be  paid. 
Therefore,  the  Department  of  the 
Interior  has  determined  that  the 


proposed  rules  woidd  not  cause  a  taking 
of  private  property  or  require  further 
discussion  of  takings  implications  imder 
this  Executive  Order. 

Executive  Order  13132,  Federalism 

The  proposed  rules  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  They  merely 
clarify  when  a  fee  that  is  already 
charged  must  be  paid.  Therefore,  in 
accordance  with  Executive  Order  13132, 
BLM  has  determined  that  these 
proposed  rules  do  not  have  sufBcient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  these  proposed  rules  would  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3{a)  and  3n3)(2)  of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments  [Replaces  Executive  Order 
13084] 

In  accordance  with  Executive  Order 
13175,  we  have  found  that  the  final 
supplementary  rules  do  not  include 
policies  that  have  tribal  implications. 
They  merely  clarify  when  a  fee  that  is 
aheady  charged  must  be  paid. 

Paperwork  Reduction  Act 

These  supplementary  rules  do  not 
conteiin  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq. 

Author 

The  principal  author  of  the 
supplementary  rules  is  Chief  Area 
Ranger  Robert  Zimmer,  Bureau  of  Land 
Management,  El  Centre  Field  Office. 

Supplementary  Rules  for  Payment  of 
Special  Recreation  Permit  Fees 
Immediately  Upon  Arrival  at  the 
Impericil  Sand  Dimes  Recreation  Area 

Under  43  CFR  8365.1-6,  the  Bureau  of 
Land  Management  will  enforce  the 
following  supplementary  rules  on  the 
public  lands  within  the  area,  identified 
as  defined  in  the  Imperial  Sand  Dimes 
Recreation  Area  Management  Plan  as 
the  Planning  Area  Boundary,  Mammoth 
Wash  Management  Area,  North 
Algodones  Ehmes  Wilderness 
Management  Area,  Gecko  Management 


Area,  Glamis  Management  Area, 
Adaptive  Management  Area,  O^by 
Management  Area,  Dime  Buggy  Flats 
Management  Area,  and  the  Buttercup 
Management  Area.  These  lands  are 
within  the  Imperial  Sand  Dimes  Special 
Recreation  Management  Area  within  the 
lands  managed  by  the  El  Centro  Field 
Office  of  the  California  Desert  District, 
California.  You  must  follow  these  rules: 

Sec.  1    When  must  visitors  pay  the 
special  recreation  permit  fees? 

You  must  pay  the  special  recreation 
permit  fees  immediately  upon  arrival. 

Sec.  2    How  must  permits  be 
displayed? 

Any  primary  vehicle  while  on  pubUc 
lands  within  the  Planning  Area 
Boundary  or  the  recreation  area  must 
display  a  weekly  or  seasonal  permit  for 
the  areas  described  above. 

Sec.  3    What  are  the  penalties  for 
violations  of  these  rules? 

Under  section  303(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1733(a))  and  43  CFR 
8360.0-7  if  you  violate  any  of  these 
supplementary  rules  on  public  lands 
within  the  boundaries  established  in  the 
rules,  you  may  be  tried  before  a  United 
States  Magistrate  and  fined  no  more 
than  $1,000  or  imprisoned  for  no  more 
than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  by  18 
U.S.C.  3571. 

Dated:  October  7,  2003. 
NfikePool, 
State  Director. 
[FR  Doc.  03-28960  Filed  11-19-03;  8:45  am] 

BHJJNG  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTU  80808] 

Notice  of  Proposed  Withdrawal;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed  withdrawal. 

SUMMARY:  The  U.S.  Department  of 
Energy  has  filed  an  application  to 
withdraw  approximately  11,985  acres  of 
public  land  managed  by  the  Bureau  of 
Land  Management  for  two  alternative 
disposal  cell  sites,  for  the  Moab  Mill 
Site  uranium  mill  tailings,  and  four 
alternative  borrow  material  areas  in 
Grand  County,  Utah.  The  Department  of 
Energy  is  preparing  an  environmental 
impact  statement  to  determine  whether 
the  uranium  mill  tailings  will  be  left  in 
place  or  moved  to  one  of  the  two 
disposal  sites  identified  on  public  lands. 
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and  which,  if  any,  of  the  borrow  areas 
will  be  needed.  Should  relocation  be  the 
chosen  alternative,  the  actual  amount  of 
land  to  be  withdrawn  for  the  repository 
would  be  approximately  two  to  three 
sections  (1,280  to  1,920  acres.) 

This  notice  segregates  the  lands  for  up 
to  two  years  from  location  and  entry 
under  die  United  States  mining  laws, 
including  the  mineral  leasing  laws, 
subject  to  valid  existing  rights.  In 
accordance  with  the  regulations 
contained  in  43  CFR  4110.4-2(b),  this 
notice  serves  as  the  two-years'  prior 
notification  to  grazing  permittees  should 
the  public  lands  below  be  selected  for 
the  Moab  Mill  Site  Remediation  Project 
-and  become  unavailable  for  livestock 
grazing. 

DATES:  Comments  must  be  received  on 
or  before  February  18,  2004. 
ADDRESSES:  Comments  should  be  sent  to 
the  Moab  Field  Manager,  82  East 
Dogwood  Avenue,  Moab,  Utah  84532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  von  Koch,  Realty  Specialist,  Moab 
Field  Office,  82  East  Dogwood  Avenue, 
Moab,  Utah  84532,  at  (435)  259-2128. 
SUPPLEMENTARY  INFORMATION:  On 
September  5,  2003,  an  application  was 
received  from  the  Department  of  Energy 
to  withdraw  the  following  described 
public  lands  bom  location  and  entry 
under  the  United  States  mining  laws, 
including  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Salt  Lake  Meridian 

Creacrat  Junction  Disposal  Site  and  Borrow 
Area 

T.  21  S.,  R.  19  E.. 

Sec.  22,  those  lands  south  of  the  Bookcliffs; 

Sec.  23,  those  lands  south  of  the  Bookcliffs; 

Sec.  24,  lots  1  to  3,  inclusive,  lot  4,  those 
lands  north  of  the  railroad  right-of-way 
(R/W).  those  lands  in  the  WV2  south  of 
the  Bookcliffs,  and  those  lands  in  the 
WVzEVa  north  of  the  railroad  R/W; 

Sec.  25,  those  lands  in  the  NV2NWV4  north 
oftheraihoadR/W; 

Sec.  26,  those  lands  in  the  NV2  and 
NWASW'/.  north  of  the  railroad  R/W. 

Sec.  27,  Nl/2.  Nl/2  SWl/4,  those  lands  in 
the  Sl/2  SWl/4  and  SE  'A  north  of  the 
railroad  R/W. 

The  area  described  contains  approximately 
2,241  acres  in  Grand  Coimty. 

Klondike  Flats  Disposal  Site  and  Borrow 
Area 

T.  23  S.,  R.  19  E., 
Sec.  23,  EV2; 
Sec.  24,  WV2,  and  those  lands  in  the  EV2 

lying  west  of  the  U.S.  Highway  191  R/ 

W; 
Sees.  25,  26,  and  35. 

The  area  described  contains  approximately 
2,819  acres  in  Grand  County. 

Floy  Wash  Borrow  Area 

T.  22  S.,  R.  18  E., 


Sec.  ^ .  lot  5,  W»/2SEV4.  excluding  the 

Int(  rstate  Highway  70  and  raihoad  R/W; 
Sec.  < .  lots  3, 4,  SV2NWV4,  and  SWV4. 
The  a  rea  described  contains  approximately 
374  acrt  is  in  Grand  County. 

Courtht  use  Syndine  Borrow  Area 

T.  23  S.  R.  19  E., 
Sec.  < ,  lots  1-4,  inclusive,  SV2NV2,  and 

SVj; 
Sec. ! ,  lots  1-4,  inclusive,  SV2NV2,  and 

SVa; 
Sec.  5 ,  lots  1-12,  inclusive,  and  EV2; 
Sec.  f ,  All. 

The  a  -ea  described  contains  approximately 
2,730  a(  res  in  Grand  County. 

Tenmil(  Borrow  Area 

T.  23  S.  R  18  E., 

Sec.  J  B,  SV2; 

Sec.  2  3,  SEV4; 

Sec.  a  4,  NEV4,  and  SV2; 

Sec.  3  5,  NV2,  and  SWV..     - 
T.  24  S.  R  18  E., 

Sec.  3 ,  Icits  1-4,  inclusive,  and  SV2N>/i; 

Sec.  4 ,  lots  1-4,  inclusive,  and  S'ANVi. 

The  a  'ea  described  contains  approximately 
2,062  a(  res  in  Grand  County. 

Blue  Hi  Is  Road  Borrow  Area 

T.  24  S.  R  19  E., 
Sec. ! ,  SV2; 
Sec.  A .  SEV4; 
Sec.  1  0,  NV2; 
Sec.  1 1,  All; 
Sec.  1  2,  SV2.. 

The  sea  described  contains  approximately 
1,760  aires  in  Grand  County. 

All  Jersons  who  wish  to  submit 
.comments,  suggestions,  or  objections  in 
connec  tion  with  the  proposed 
withdr  iwal  may  present  their  views  in 
writinj ,  by  the  date  specified  above,  to 
the  Ma  ab  Field  Manager. 

The  ipplication  will  be  processed  in 
accord  mce  with  the  regulations  set 
forth  ill  43  cm  2300. 

For  i  period  imtil  November  20,  2005, 
the  Ian  ds  will  be  segregated  as  specified 
above  1  uiless  the  application  is  canceled 
or  the  1  vithdrawal  is  approved  prior  to 
that  da  te. 

Publ  c  meetings  will  be  held  in 
connec  tion  with  the  proposed 
withdr  iwal  during  the  preparation  of 
the  em  ironmental  impact  statement  that 
will  an  alyze  options  for  disposal  of  the 
uraniu  n  tailings.  A  notice  of  the  time 
and  pli  ice  will  be  published  by  the  U.S. 
Depart  nent  of  Energy  in  the  Federal 
Registi  r  at  least  30  days  before  the 
schedu  led  date  of  the  meetings. 

Datec  :  October  2,  2003. 
Margar  st  Wyatt, 
Moab  F  eld  Office  Manager. 
[FR  Do< .  03-29001  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Bureau  of  Intomatlomil  Labor  Affairs; 
U.S.  National  Administrative  Office 
National  Advisory  Committee  for  ttw 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Cancellation  of 
Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Cancellation  of  meeting. 

SUMMARY:  Notice  of  Cancellation  of 
Meeting  Scheduled  for  November  24, 
2003. 

The  U.S.  National  Administrative 
Office  hereby  cancels  the  meeting  of  the 
National  Advisory  Committee  for  the 
North  American  Agreement  on  Labor 
Cooperation  scheduled  for  November 
24,  2003.  This  meeting  was  previously 
aimoimced  in  the  Federal  Register  of 
November  6,  2003  (68  F.R.  62831). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Karesh,  designated  Federal 
Officer,  U.S.  NAO.  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  S-5205, 
Washington,  DC  20210.  Telephone  202- 
693-4900  (this  is  not  a  toll  bee  number). 

Signed  at  Washington,  DC,  on  November 
14,  2003. 
Lewis  Karesh, 

Acting  Director,  U.S.  National  Administrative 
Office. 

[FR  Doc.  03-28999  Filed  11-19-03;  8:45  am] 
BILLING  CODE  4510-3M> 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  Section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  tile  Act.  NACOSH  will  hold  a  meeting 
on  December  16,  in  Room  N3437  (A-C), 
U.S.  Department  of  Labor,  located  at  200 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  meeting  is  open  to  the  public 
and  will  begin  at  9  a.m.  on  December  16 
and  end  at  approximately  4  p.m. 

Agenda  items  will  include  updates  on 
activities  of  both  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  the  National  Institute  for 


Occupational  Safety  and  Health 
(NIOSH),  as  well  as  follow-up  reports 
from  OSHA/NIOSH  staff  regarding 
NACOSH  workgroups.  Presentations 
will  also  be  made  on  the  following 
subjects:  Whistleblower  updates. 
Employee  Fatality  Trends,  and 
Workplace  Violence. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Wilfred  Epps  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  wiU  be  considered  by  the  Chair 
who- will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amoimt  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact  Veneta 
Chatmon  (phone:  202-693-1912;  fax: 
202-693-1634)  one  week  before  the 
meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  at  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Wilfred  Epps,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N3641,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
(phone:  202-693-1857;  fax:  202-693- 
1641;  e-mail  Epps.Wil@dol.gov);  or 
check  the  National  Advisory  Committee 
on  Occupational  Safety  and  Health 
information  pages  located  at 
ivMTv.osAa.gov. 

Signed  at  Washington,  DC  this  13th  day  of 
November  2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  03-28998  Filed  11-19-03;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

November  12,  2003. 

TIME  AND  DATE:  10  a.m.,  Thursday, ' 
December  4,  2003. 


PLACE:  Hearing  Room,  9th  Floor,  601 
New  Jersey  Avenue,  NW.,  Washington, 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following  in  open  session: 

Secretary  of  Labor  v.  Georges  Colliers, 
Inc.,  Docket  No.  EAJ  2002-02.  (Issues 
include  whether  the  petition  for  review 
by  Georges  Colliers,  Inc.  was  timely 
filed;  whether  the  issues  raised  on  brief 
by  Georges  Colliers.  Inc.  exceeded  the 
scope  of  its  petition;  and  whether  the 
judge  erred  in  denying  the  application 
made  by  Georges  Colliers,  Inc.  for  fees 
and  expenses  imder  the  Equal  Access  to 
Justice  Act,  5  US.C.  504  et  seq.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(d). 

FOR  FURTHER  INFORMATKM  CONTACT:  Jean 
Ellen,  (202)  434-9950,  (202)  708-9300 
for  TDD  Relay,  1-800-877-8339  for  toll 
free. 

lean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  03-29146  Filed  11-18-03;  11:51 
am] 

BILUNG  CODE  S73S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-148] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnON:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounce  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee. 

DATES:  Thursday,  December  11,  2003,  9 
a.m.  to  4  p.m.,  and  Friday,  December  12, 
2003,  9  a.m.  to  12  Noon. 

ADDRESSES:  NASA  Langley  Research 
Center,  Bldg.  1219,  Room  225, 
Hampton,  VA  23681. 

FOR  FURTHER  INFORMATION  CONTACT:  N4r. 
Ralph  C.  Thomas  DI,  Code  K,  National 
Aeronautics  and  Space  Administration, 
(202) 358-2088. 


SUPPLBMIENTARY  INFORMATKM:  The 
meeting  will  be  open  to  those  of  the 
public. 

The  agenda  is  as  follows: 
— ^Review  of  Previous  Meeting 
—Return  to  Flight 
—NAC  Meeting  Report 
— Overview  of  Langley  Small  Business 

Program 
—NASA  Safety  Center 
— Public  Comment 
—Agency  Small  Disadvantaged 

Business  Update 
— Committee  Panel  Reports 
— New  Business 

Attendees  will  be  requested  to  contact 
Vernon  Vann  at  (757)  864-2456  to 
comply  with  NASA  security 
requirements,  including  the 
presentation  of  a  valid  picture  ID.  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  contact  Vernon  Vann  at  ' 
(757)  864-2456  to  provi<^  the  following 
information:  Full  name;  gender;  date/ 
place  of  birth;  citizenship;  employee/ 
affiliation  information  (name  of 
institution,  address,  country,  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  Mr.  Vernon  Vann  via  email  at 
a.v.vann@larc.nasa.gov  or  by  telephone 
at  (757)  864-2456.  Attendees  will  be 
escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

June  Edwards, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  03-28950  Filed  11-19-03;  8:45  am] 
BHJJNG  CODE  75tO-01-P 


NATIONAL  SCIENCE  FOUNDATION'' 

Proposal  Review  Panel  for  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Proposal  Review  Panel  for  Materials 
Research  (DMR)  #1203. 

Dates  and  Times: 
December  4,  2003;  7:30  a.m.-6  p.m.  (open 

9:30-12,  1-4:45). 
December  5,  2003:  7:30  a.m.-4  p.m.  (open  9- 

10:30). 

Place:  University  of  Pennsylvania, 
Philadelphia,  PA. 

Type  of  Meeting:  Part  Open. 
For  Further  Information  Contact: 


65476 


Federal  Register /Vol.  68, 


No.  224 /Thursday,  November  20,  2003 /Notices 


Dr.  Maiia  Kukla,  Program  Director, 
Materials  Research  Science  and  Engineering 
Centers,  Division  of  Materials  Research, 
Room  1065,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  Telephone  (703)  292-4940. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  progress -of 
Materials  Research  Science  and  Engineering 
Center. 

Agendat 

December  4.  2003 — Open  for  Director's 
overview  of  Materials  Research  Science 
and  Engineering  Center  and  presentations. 
December  5,  2003 — Closed  to  review  and 
evaluate  progress  of  Materials  Research 
Science  and  Engineering  Center. 
Reason  for  Closing:  The  work  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
S52b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  18,  2003. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doe.  03-29151  Filed  11-18-03;  12:15 

pm]  ? 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DociMt  No.  SO-443] 

FPL  Energy  Seabrook,  LLC;  Notice  of 
Withdrawal  of  Application  for 
Amendment,to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  the  request  of  FPL  Energy 
Seabrook,  LLC  (hcensee)  to  withdraw  its 
March  22,  2002,  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-86  for  the 
Seabrook  Station,  Unit  No.  1,  located  in 
Rockingham  County,  New  Hampshire. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
(TS)  3/4.9.13,  "Spent  Fuel  Storage,"  and 
associated  TS  figures  and  index. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  14,  2002, 
(67  FR  34489).  However,  by  letter  dated 
.September  15,  2003,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for     ' 
amendment  dated  March  22,  2002,  and 
the  licensee's  letter  dated  September  15, 
2003,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 


the  NR(  Vs  Public  Document  Room 
(PDR),  ocated  at  One  White  Flint  North, 
Public  file  Area  Ol  F21,  11555 
Rockviie  Pike  (first  floor),  Rockville, 
Maryla]  id.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Age  ticywide  Documents  Access  and 
Manage  ment  Systems  (ADAMS)  Public 
Electro)  lic  Reading  Room  on  the  internet 
at  the  h  RC  Web  site,  http:// 
www.m  c.gov/reading-rm/adams/html. 
Persona  who  do  not  have  access  to 
ADAM!  i  or  who  encounter  problems  in 
accessi]  ig  the  documents  located  in 
AD  AMI  1,  should  contact  the  NRC  PDR 
Referen  :e  staff  by  telephone  at  1-800- 
397-42  )9.  or  301-415-4737  or  by  e-mail 
to  pdr@  nrc.gov. 

Dated  it  Rockville,  Maryland,  this  13th  day 
of  Novel  iber,  2003. 

For  thi  I  Nuclear  Regulatory  Conunission. 
Victor  N  erses, 

Senior?  vject  Manager,  Section  2,  Project 
Directon  \te  I,  Division  of  Licensing  Project 
Managei  nent,  Off ice.of  Nuclear  Reactor 
Regulati  m. 
[FRDoc,  03-29020  Filed  11-19-03;  8:45  am] 

BILUNG  C  )OE  7590-01-P 


NUCLE  \R  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Suiscommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Prqcedures  will  hold  a  meeting  on 
December  3,  2003,  Room  T-2B1, 11545 
Rockvi]  le  Pike,  Rockville,  Maryland. 

The  c  ntire  meeting  will  be  open  to 
public  ( ittendance,  with  the  exception  of 
a  portic  n  that  may  be  closed  pursuant 
to  5  U.J  .C.  552b(c]  (2)  and  (6)  to  discuss 
organiz  itional  and  personnel  matters 
that  reli  ite  solely  to  internal  personnel 
rules  ai  d  practices  of  ACRS,  and 
informs  tion  the  release  of  which  would 
constiti  te  a  clearly  imwarranted 
invasio  i  of  personal  privacy. 

The  a  genda  for  the  subject  meeting 
shall  be  as  follows: 

Wednei  day,  Decembers,  2003-11:45 
a.m.-l:\5  p.m. 

The  J  ubcommittee  will  discuss 
proposi  d  ACRS  activities  and  related 
matters  The  Subcommittee  will  gather 
informs  tion,  analyze  relevant  issues  and 
facts,  a]  id  formulate  proposed  positions 
and  act  ons,  as  appropriate,  for 
deliben  ition  by  the  full  Committee. 

Mem  )ers  of  the  public  desiring  to 
provide  oral  statements  and/ or  written 
comme  its  should  notify  the  Designated 
Federal  Official,  Mr.  Sam  Duraiswamy 
(telephime:  301-415-7364)  between 


7:30  a.m.  and  4:15  p.m.  fET)  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 
Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  November  13,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03-29017  Filed  11-19-03;  8:45  ami 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Sut>committee  on  Human  Factors; 
Notice  of  Meeting 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on 
December  2,  2003,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  December  2,  2003 — 1  p.m. 
until  5  p.m. 

The  purpose  of  this  meeting  is  to 
review  the  proposed  revisions  to 
Standard  Review  Plan  Chapter  18, 
"Human  Factors  Engineering."  The 
Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Dr.  Medhat  M.  El- 
Zeftawy  (telephone  301-415-6889),  five 
days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made.  Electronic  recordings  will  be 
permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
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planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  November  12,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03-29018  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  759(M)1-P 


65477 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
December  3,  2003,  Room  T-2B3, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  December  3,  2003 — 8 
a.m. — 11:30  a.m. 

The  purpose  of  this  meeting  is  to 
discuss  the  Virgil  C.  Summer  Nuclear 
Station  license  renewal  application  and 
the  NRC  staffs  draft  Safety  Evaluation 
Report.  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
South  Carolina  Electric  and  Gas 
-  Company,  and  other  interested  persons 
regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Marvin  D.  Sykes 
(telephone  301-415-«716),  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordhigs  will  be  permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
uiged  to  contact  the  above  named 
individual  at  least  two  working  days 


prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  November  13, 2003. 

Sim-  Bahadur, 

Associate  Director  for  Technical  Support 
ACRS/ACNW. 

[FR  Doc.  03-29019  Filed  11-19-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-48787;  Hie  No.  SR-BSE- 
2003-17] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Profiosed  Rule  Change  b^ 
the  Boston  Stock  Exchange,  Inc. 
Establishing  Fees  for  the  Proposed 
Boston  Options  Exchange  Facility 

November  14,  2003 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
14,  2003  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organizatifm's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  enact  fees  for  the 
proposed  Boston  Options  Exchange 
("BOX")  facility.  Proposed  new 
language  is  italicized. 

***** 

Fee  Schedule 

Sec.  1     Trading  Fees  for  Public  .. 
Customer  Accounts  - 

None. 

Sec.  2    Trading  Fees  Broker  Dealer 
Proprietary  Accounts 

a.  $0.20  per  contract  traded; 


b.  $  0.40  per  contract  traded  against 
an  order  the  Trading  Host  filters  to 
prevent  trading  through  the  NBBO, 
pursuant  to  the  procedures  set  forth  in 


Chapter  V.  Section  16(b)  of  the  BOX 
Rules. 

c.  Plus,  where  applicable,  any 
surcharge  for  options  on  ETFs  that  are 
passed  through  by  BOX.  The  applicable 
surcharges  are  as  follows: 

(1)  $0.10  per  contract  for  options  on 
the  ETF  Nasdaq  100  ("QQQ^"). 

Sec.  3  Market  Maker  Trading  Fees 

a.  Per  contract  trade  execution  fee: 

1 .  $  0.20  per  contract  traded  in 
assigned  classes; 

— or — 

2.  $  0.20  per  contract  traded  in 
unassigned  classes; 

-or- 

3.  $  0.40  per  contract  traded  against 
an  order  the  Trading  Host  filters,  to 
prevent  trading  through  the  NBBO. 
pursuant  to  the  procedures  set  forth  in 
Chapter  V.  Section  16(b)  of  the  BOX 
Rules. 

4.  Plus,  where  applicable,  any 
surcharge  for  options  on  ETFs  that  are 
passed  through  by  BOX.  For  a  list  of 
applicable  ETF  surcharges,  see  Section 
2(c),  above. 

b.  Minimum  Activity  Charge  ("MAC") 
The  "notional  MAC"  per  options  class 

(see  table  below)  is  the  building  block 
for  the  determination  of  the  BOX  Market 
Maker's  monthly  total  MAC  which  is 
payable  at  the  end  of  each  month  if  the 
per  contract  fee  of$  0.20  per  contract 
traded,  when  multiplied  by  the  MaHcet 
Maker's  actual  trade  executions  for  the 
month,  does  not  result  in  a  total  trading 
fee  payable  to  BOX  at  least  equal  to  the 
monthly  total  MAC. 

The  MAC  is  totaled  across  all  classes 
assigned  to  a  Maiicet  Maker  so  that 
volume  for  one  class  is  fungible  against 
other  classes  for  that  Market  Maker.  As 
a  result,  although  the  volume  on  a  given 
class  needed  to  reach  an  implicit  cost  of 
$0.20  a  contract  may  not  be  achieved, 
this  can  be  compensated  by  volume  in 
excess  of  the  MAC  on  anotiter  class. 

I.MAC  "Levels." 

The  table  below  provides  the  MAC  for 
each  of  the  six  "categories"  of  options 
classes  listed  by  BOX.  The  category  for 
each  class  is  determined  by  its  total 
trading  volume  across  all  U.S.  options 
exchanges  as  determined  by  OCC  data. 
The  classifications  will  be  adjusted  at 
least  twice  aimually  (in  January  and 
July,  based  on  the  average  daily  volume 
for  the  preceding  six  month  period). 


Class  category 


OCC  average  daily 

vohime 

(#  of  contract^ 


<100,000 


MAC  per  market  ntarker 
per  appomtmem  per 


$15,000 


'  15  U.S.C.  78sa))(l). 


2  17CFR240.19b-4. 
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Class  category 

OCC  average  daily 

volume 

(4f  of  contract^ 

MAC  per  market  marker 

per  appointment  per 

month 

B 

50,000  to  99.999 

25.000  to  49.999 

10.000  to  24.999 

5.000  to  9.999 

Less  than  5.000 

3000 

C 

2000 

D 

750 

E 

~ 

250 

F _ 

100 

O      t£Af  "A, 

i.-.._j *_  ••                           I 

._  _  »  :» J ....  ■. ...  t     tl.  .,   t  .^i  ..1  i_...  .J:...  .. 

r»/~kir      -X..-       I-  X 

2.  MAC  "Adjustments. " 

The  MAC  will  not  be  applied  during 
the  first  three  calendar  months 
following  launch.  Furthermore,  the  MAC 
will  be  "indexed"  to  BOX's  overall 
market  share  as  determined  by  OCC 
clearing  volumes.  At  the  beginning  of 
each  calendar  month.  BOX  will 
calculate  its  market  share  for  the 
previous  month  (market  share  equals 
total  BOX  traded  volume  divided  by  the 
total  OCC  cleared  volume  for  the  classes 
that  BOX  has  listed).  If  BOX's  overall 
market  share  is  less  than  10%.  BOX  will 
reduce  the  MAC  applicable  for  each 
Market  Maker  according  to  the  following 
table. 


BOX  market  share 

MAC  applicable 
rate 

0%  to  4.99%  _ 

5%  to  9.99%  

33.3% 
66.7% 

10%  and  more 

full  MAC 

c.  Volume  discount  on  total  volume 
traded  across  all  assigned  classes 
(calculated  on  monthly  basis) 

BOX  will  provide  volume  discounts  to 
Market  Makers  who  are  particularly 
active  on  BOX.  The  discount  is  applied 
only  after  a  Market  Maker  meets  the 
minimum  level  of  activity  necessary  to 
avoid  paying  a  MAC  for  assigned 
classes.  This  discount  is  calculated 
monthly  for  the  previous  calendar 
month's  total  trading  volume  across  all 
the  classes  that  the  Market  Maker  holds 
an  appointment  as  follows: 


maker  mppointment;  the  total  trading 
fees  du  ?  to  BOX  before  discount  is 
$220.0i  10  ($.20  multiplied  by  1.2  million 
contrac  ts). 

The  1  otal  volume  across  bis 
appoin  'ments  is  an  average  daily 
volume  ("ADV")  of  55,000  contracts  per 
day.  25 .000  of  these  contracts  (the 
excess  wer  the  first  "threshold"  of 
25.000  ADV  up  to  the  second  threshold 
ofSO.Ot  )0  ADV]  are  subject  to  a  discount 
of  $0.0.  f;  an  additional  5,000  of  these 
contrac  ts  are  subject  to  the  second  tier 
discount  of  $0.05. 

•  Fit  U  threshold  discount:  25.000  x 
$0.03  X  20  days  =  $15,000 

•  Set  ond  threshold  discount:  5,000  x 
$0.05  X  20  days  =  $5,000 

•  To  al  discount:  $20,000 

•  Ne !  trading  fees  due  to  BOX  for 
month:  $200,000  ($220,000- $20,000) 

•  "//  iplied"  trading  fee  per  contract 
for  Mar/cet  Maker  in  assigned  classes: 
$200, OHO/ 1,100, 000  =  $0.1818 

Sec.  4  I  nterMarket  linkage 

The  I  allowing  fees  are  in  effect  on  a 
bi  sis,  to  expire  on  January  31, 


Average  daily  volume  as 

appointed  Market 

Maker 

(applicable  only  if  MAC  thresh- 

okis  are  achieved) 

Per  contract 

For  all  contracts  up  to  a  volume 
of  25.000  contracts 

0 

For  the  contracts  traded  be- 
tween 25,000  and  50,000 
(First  Discount  ThreshoM)  .... 

For  the  contracts  traded  atx)ve 
a  total  of  50,000  (Second 
Discount  Threshokl) 

$0.03 
$0.05 

Example:  Suppose  that,  in  a  given 
month  which  had  twenty  (20)  trading 
days,  a  BOX  Market  Maker  executed  1 .2 
million  contracts.  Of  this  total,  1.1 
million  executions  were  in  the  1 00 
classes  for  which  he  holds  a  market 


Pilot 
2004 


a.  Per  c  ontract.  billed  to  BOX 
Particii  tant 


1.  BOX  irade  triggered  by  an 
away  market  Satisfaction 
("S")  equest 


Billed  td^  BOX  Participant  hav- 
ing ejtecuted  the  offending 
side  of  the  trade  subject  to 
the  Sjnequesr 

2.  Routing  by  BOX  of  PA  and  P 
orders,  and  S  requests  to 
awayrnarket 


b.  Per  aontract.  billed  to  away  market 


1.  S  rectjest  received  from 
away  market  and  executed 
on  BOX.  


2.  Inbotirid 
Same 
pant 


fai 


P  and  PA  orders  . 
if  were  BOX  Partici- 


'ecbnology  Fees 
of  Presence  ("PoP")  Connection 


Sec.  5 

a.  Poin  t 
Fee 

BOX  s  Points  of  Presence  are  the  sites 
where  iOX  Participants  connect  to  the 


BOX  network  for  communication  with 
the  BOX  Trading  Host.  Each  of  these      ^ 
PoPs  is  operated  by  a  third  party 
supplier  under  contract  to  BOX.  The 
amount  to  be  paid  by  each  BOX 
Participant  is  variable  based  on  his 
particular  configuration,  the 
determining  factors  being  the  number  of 
physical  connections  a  BOX  Participant 
has  and  the  bandwidth  associated  with 
each. 

•  "Installation"  and  "Hosting"  costs 
are  related  to  the  physical  installation  of 
equipment  (generally  routers  though 
possibly  other  hardware)  at  the  PoP  site. 
BOX  Participants  will  be  required  to  pay 
this  fee  only  if  they  have  physical     " 
installations  at  the  BOX  PoP  and  for 
which  BOX  incurs  fees  from  its  own 
service  suppliers 

•  "Cross  Connect"  fees  are  per 
physical  connection  and  vary  by  size 
from  the  smallest  (T-1)  to  the  largest 
(CAT  5) 

Setup  (one  time  change,  not 
applicable  for  BOX  Participants 
connected  prior  to  launch) 


$.40 


Free 


Free 


$.20 


Installation 

$350 

Cross  connect  per  T-1 

Cross  connect  per  T-3 

Cross  connect  per  CAT  5 

$250 
$350 
$500 

Monthly  (applicable  only  after 
launch) 

Hosting 

$200 

Cross  connect  per  T-1 .^ 

$100 

Cr(^s  connect  per  T-3 

$200 

Cmss  connect  per  CAT  5 .1.. 

$250 

b.  CMS  Order  Routing  Service 

This  service  is  optional  for  BOX 
Participants  and  is  offered  as  an 
alternative  to  the  FIX  and  proprietary 
gateways  to  the  BOX  Trading  Host. 

The  CMS  Gateway  is  a  service 
provided  by  BOX  to  those  BOX 
Participants  who  use  the  CMS  protocol 
for  routing  orders.  CMS  may  only  be 
used  for  agency  activities  (and  not  for 
proprietary  orders  and  market  maker 
activities). 

Monthly  (applicable  only  after 
launch) 
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Per  firm 


$250 


c.  Back  Office  Tmde  Management 
Software  ("TMS") 

TMS  is  optional  software  which  BOX 
Participants  may  subscribe  to  in  order  to 
manage  their  BOX  trades  prior  to  their 
transmission  by  BOX  to  cfcc. 

Monthly  Per  User  Within  the  Same 
BOX  Participant  (applicable  only  after 
launch) 


Users  1  to  5 , 

Users  6  to  10 

Users  11  andup . 


$300 
$250 
$200 


d.  Testing/Support  for  Third  Party 
Service  Providers 

Third  Party  Service  Providers, 
generally  either  Independent  Software 
Vendors  ("ISVs")  who  provide  "front 
end"  trading  software  systems  or  service 
bureaus  which  provide  and  operate 
order  routing  systems  for  broker  dealers, 
may  connect  to  the  BOX  Trading  Host 
test  platform.  This  is  necessary  both  to 
establish  initial  compatibility  of  their  ^ 
software  as  well  as  to  maintain  this 
connectivity  as  the  BOX  Trading  Host 
implements  upgrades  and  evolutions. 
This  fee  is  charged  directly  to  the  Third 
Party  Service  Provider,  not  the  Options 
Participant,  and  is  not  charged  to  BOX 
Participants  who  connect  their 
proprietary  software  systems  to  the  BOX 
Trading  Host. 

One  Time  (not  applicable  for 
providers  coimected  prior  to  launch) 


Conr)ection  setup . 
Disconnection 


$10,000 
$500 


Monthly  (applicable  only  after 
launch) 


Maintenance  Fee 


$500 


Sec.  6.  Compliance  Examination 
Assessment 

Monthly 


Firms  for  which  BOX  assumes  ex- 
amination responsibilities 


$1,500 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  conjunction  with  the  anticipated 
launch  of  the  proposed  BOX,  the  BSE  is 
proposing  fees  related  to  the  BOX 
market.  The  fees  would  apply  to  the 
following  three  constituents  in  the  BOX 
market: 

•  Public  Customers,^ 

•  broker-dealers,  and 

•  Market  Makers.'' 

The  BSE  believes  that  the  fees  for 
each  of  these  constituents,  in 
combination  with  unfettered  access  to 
the  BOX  market  for  Market  Makers  and 
broker-dealers,  would  establish  a  low 
cost  structure  that  would  attract  order 
flow  to  BOX  and  would  promote 
competitive  pricing. 

a.  Public  Customers 

Orders  on  behalf  of  Public  Customers 
would  not  be  subject  to  a  trading  fee. 
Also,  the  BSE  notes  that  in  keeping  with 
the  Exchange's  flat  and  open  philosophy 
for  BOX,  BOX  Options  Participants  ^ 
who  act  as  agents  on  behalf  of  Public 
Customers  (i.e.  Order  Flow  Providers 
("OFP"))  6  would  not  have  to  pay  seat, 
lease,  or  access  fees.  BSE  believes  some 
of  this  cost  savings  would  be  passed  on 
to  Public  Customers  in  the  form  of  price 
improvement.  In  fact,  the  BSE  believes 
that  the  only  cost  to  an  Options 
Participant,  acting  solely  as  agent  for 
orders  on  behalf  of  Public  Customers, 
would  be,  in  most  cases,  the  Point  of 
Presence  Connection  Fee. 

b.  Broker  Dealer  Proprietary  Accounts 

As  a  base  trading  fee,  executions  on 
behalf  of  broker-dealer  proprietary 
accoimts  would  be  charged  a  $0.20  per 
contract  trade  execution  fee  or  a  $0.40 


^  A  Public  Customer  is  a  person  that  is  not  a 
broker  or  dealer  in  securities. 

"*  A  Market  Maker  is  a  firm  or  organization  that 
is  registered  with  the  Exchange  for  the  purpose  of 
making  markets  in  options  contracts  traded  on  the 
Exchange  and  that  is  vested  with  the  rights  and 
responsibilities  specified  in  Chapter  VI  of  the 
proposed  BOX  Rules. 

5  The  term  "Options  Participant"  or  "Participant" 
means  a  firm,  or  organization  that  is  registered  with 
the  Exchange  for  purposes  of  participating  in 
options  trading  on  BOX  as  an  "Order  Flow 
Provider"  or  "Market  Maker." 

^The  terms  "Order  Flow  Provider"  or  "OF?" 
mean  those  Options  Participants  representing  as 
agent  Customer  Orders  on  BOX  and  those  non- 
Market  Maker  Participants  conducting  proprietary 
trading. 


fee  for  executions  which  result  from  the 
NBBO  filter  process.  In  addition  to  the 
base  trading  fee,  executions  on  behalf  of 
broker-dealer  proprietary  accounts 
would  be  charged  any  passed  through 
licensing  fees  for  Exchange-Traded 
funds  ("ETF"),  if  applicable.'  These  fees 
would  be  competitive  with  other 
electronic  exchanges  and  would  be 
significantly  lower  than  the  fees  charged 
for  orders  executed  through  the  auto- 
execution  systems  of  the  floor  based 
exchanges."  Additionally,  unlike  most 
options  exchanges,  there  would  be  no 
Payment-for-Order-Flow  or  marketing 
surcharges. 

As  noted  above,  there  would  be  a 
$0.40  per  contract  fee  for  the  execution 
against  the  exposiu^  of  an  order  which 
BOX'S  automatic  trading  system 
("Trading  Host")  filters  against  trading 
through  the  national  best  bid  or  offer 
("NBBO"),  pursuant  to  the  NBBO  filter 
procedures  set  forth  in  Chapter  V, 
Section  16(b)  of  the  proposed  BOX 
Rules.  The  Exchange  would  be  levying 
this  fee  to  broker-dealers  for  the  costs  of 
providing  a  service,  the  NBBO  filter 
process,  which  would  not  be  offered  on 
any  other  options  exchange.  The  BSE 
notes  that  the  services  provided  by  other 
options  exchanges,  such  as  "step-up- 
and-match"  capabilities  (which  the  BSE 
beheves  fall  short  of  BOX's  NBBO  filter 
process)  are  not  available  to  broker-     . 
dealers. 

c.  Market  Makers 

As  a  base  trading  fee.  Market  Maikers 
would  be  charged  a  $0.20  per  contract 
trade  execution  fee  for  both  assigned 
and  unassigned  classes  or  $0.40  for 
executions  which  result  from  the  NBBO 
filter  process.  In  addition  to  the  base 
trading  fee.  Market  Makers  would  be 
charged  any  passed  through  licensing 
fees  for  ETF,  if  applicable.  As  discussed 
below,  a  Market  Maker  would  be 
charged  a  higher  fee  if  the  Market  Maker 
does  not  meet  certain  minimum  trade 
voliune  thresholds.  In  addition,  a 
Market  Maker  would  receive  a  discount 
if  other  trade  volume  thresholds  are 
exceeded. 


'SO.IO  per  contract  for  options  on  Nasdaq  100 
("QQQ")  is  the  only  surcharge  on  ETFs  that  would 
be  applicable  upon  BOX's  launch. 

^  For  example,  the  International  Securities 
Exchange  ("ISE")  charges  a  non-public  customer  (a 
broker-dealer)  a  S0.12-$0.21  (depending  on  ISE 
A.D.V.)  per  contract  execution  fee  plus  a  $.03 
comparison  fee.  The  Chicago  Board  Options 
Exchange  ("CBOE")  charges  a  non-public  custoiber 
for  an  equity  option  RAES  execution  a  S0.30  RAES 
fee  -f  $0.20  transaction  fee  -f  SO.OS  trade  match  fee 
for  a  total  fee  of  $0.55.  BOX  would  charge  a  non- 
public customer  a  $.20  per  contract  trading  fee  or 
a  $0.40  per  contract  trading  fee  for  executions 
resulting  from  the  NBBO  filter  process,  as  set  forth 
in  Chapter  V,  Section  16(b)  of  the  proposed  BOX 
Rules.  See  Section  2  of  the  BOX  Fee  Schedule. 
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As  stated  in  the  previous  paragraph, 
similar  to  the  fee  charged  to  brofcar- 
dealers,  there  is  a  $0.40  per  contract  fee 
for  the  execution  against  the  exposure  of 
an  order  which  the  Trading  Host  filters 
against  trading  through  the  NBBO, 
punuant  to  the  NBBO  filter  procedures 
set  forth  in  Chapter  V,  Section  16(b)  of 
the  proposed  BOX  Rules.  However,  the 
motivation  behind  charging  this  fee  to 
Market  Makers  is  different  than  the 
motivation  behind  levying  this  fee  to 
broker-dealers.  The  Exchange  proposes 
to  apply  this  fee  to  Market  Makers  so  as 
to  incent  Market  Makers  to  aggressively 
post  quotations  at  the  NBBO.  That  is,  if 
a  Market  Maker  establishes,  or  quotes  at, 
the  NBBO,  the  Market  Maker  would  not 
be  charged  this  fiee  as  the  NBBO  filtering 
process  would  not  be  required. 
However,  the  BSE  believes  that  this  fee 
would  not  be  of  such  a  level  so  as  to 
deter  Market  Makers  from  executing 
with  orders  exposed  through  the 
filtering  process. 

The  BSE  represents  that  the  BOX 
market  model  features  very  low  barriers 
to  entry  for  Market  Makers.  AH  otber 
U.S.  options  exchanges  have  costly 
barriers  to  entry  for  market  making  firms 
in  their  expenses  for  the  purchase  or 
lease  of  seats  or  trading  bins,  which  run, 
in  some  cases,  to  as  much  as 
$16,000,000.  For  example,  on  the  ISE,  a 
recent  sale  of  a  Series  B-2  (CMM  trading 
privileges)  share  was  for  $1.6  million  in 
Bin  5  on  October  8,  2003,  a  bin  covering 
only  60  of  the  600  options  classes 
presently  listed  on  the  ISE.  Piutihase  of 
all  10  bins  at  that  price  would  equal 
$16,000,000.  3  BOX  has  no  such  costly 
seat  or  bin  purchase  or  lease 
requirements  and  has  structured  its  fees 
so  as  to  render  Market  Maker 
appointments  accessible  to  qualified 
firms.  In  addition,  efficiencies  gained  by 
Maricet  Makers  using  the  BOX 
technology  would  allow  them  to  manage 
more  classes  with  less  resources, 
significantly  reducing  operating  costs 
when  compared  to  traditional  floor 
based  exchanges.- 

i.  Comparison  of  Market  Maker  Costs  on 
BOX  versus  Floor-Based  Exchange 

The  BSE  estimates  that  a  member-firm 
of  a  floor  based  options  exchange  would 
need  a  minimum  of  fifteen  individuals 
to  act  as  Market  Makers  in  order  to  be 
able  to  effectively  manage  the  trading  of 
250  classes.  On  BOX,  the  same  result 
can  be  achieved  with  two  to  three 
traders  acting  in  the  capacity  of  Market 
Makers,  thus  accruing  substantial  cost 


a  BSE  also  notes  that  the  last  sale  of  a  Primary 
Market  Maker  ("PMM")  membership  on  the  ISE  was 
$7.5  million  on  September  29,  2003.  BOX  has  no 
PMM  equivalent  and  therefore  lacks  this  significant 
entry  cost. 


savings  in  salaries,  bonuses  and  other 
personi  el  related  costs  alone,  which, 
under  a  conservative  estimate,  could  be 
at  least  (1  million  annually. 

Addi  ionally,  all  of  the  existing  floor 
based  o  itions  exchanges  have  various 
facility  and  floor  related  fees  (which,  in 
the  case  of  some  of  the  floor-based 
exchanges,  are  set  forth  in  several  pages 
of  detail  in  their  schedules  of 
miscell$neous  fees).  These  types  of  fees 
simply  do  not  exist  on  BOX.  Because  of 
the  considerable  franchise  related  and 
other  fi:  ced  costs  ^°  on  the  existing  floor- 
based  0  cchanges,  it  is  difficult  to  make 
a  meaningful  item-by-item  comparison 
with  an  all-electronic  market  structured 
like  BOK.  Nevertheless,  the  BSE 
believe)  that  when  all  relevant  costs  are 
conside  red  there  is  a  strikingly  higher 
overall  rading  cost  to  market  makers  for 
trading  du  one  of  the  floor-bsised 
exchai^  es  when  compared  to  the  cost  of 
trading  3n  BOX.  While  the  per  contract 
executii  )n  fees  on  BOX  woiild  be 
compet  tive  with  the  existing 
exchaii  ;es,  BOX  Market  Makers  would 
not  hav ;  to  bear  nearly  the  same  level 
of  fiixecj  costs  as  do  members  of  the 
existing  exchanges. 

BOX  Minimum  Activity  Charge 


u 
("MAC 


') 


Anot  ler  key  feature  of  the  BOX 
market  model  is  an  "open"  policy 
regardi  ig  the  number  of  Market  Makers 
that  are  allowed  to  be  appointed  to  any 
class  after  the  first  six  months  of 
trading  as  compared  to  a  "closed 
model"  of  specialists,  Designated 
Primar  Market  Makers  ("DPMs"),  and 
FMMs  >n  the  other  options  exchanges. 
This  lu  ique  approach  is  not  without 
costs  to  BOX  however.  The  key  factor 
driving  BOX  costs  is  the  total  number  of 
Market  Maker  appointments,"  as  BOX's 
hardwa  re  and  telecommunication 
infrastructure  must  accommodate  the 
heavy  i^essage  traffic  generated  by 
Market  Makers.  Trade  executions  are 
expected  to  represent  a  small  percentage 
of  the  overall  BOX  traffic,  yet  would 


<°  For  iiistance,  on  the  CBOE,  in  addition  to  the 
substanti^  up  firont  cost  of  buying  a  seat  (last  sale 
on  October  21,  2003  was  $280,000),  there  are 
numerouf  one  time  and  recurring  facility  charges 
such  as  bboth  fees,  &cilities  fees,  storage  fees, 
access  fefs,  in-crowd  phone  fees,  maintenance  fees, 
phonem41  fees,  coat  room  service  fees,  charges  for 
lost  or  dabiaged  jackets,  badge  fees,  on-floor  line 
fees,  sheu  rental  fees,  in-house  pager  fees,  handset 
fees,  satallite  television  fees,  terminal  rental  fees, 
technoloty  fees,  paper  ticket  fees,  and  several 
others  to  kvhich  the  BOX  market  has  no  counterpart. 

' '  The  total  number  of  Market  Maker 
appointntents  refers  to  the  number  of  registered 
Market  Makers  per  class.  For  example,  if  there  are 
100  classes  with  an  average  of  ten  Market  Makers 
per  class  there  are  1,000  appointments. 


account  for  the  majority  of  BOX's 
revenue. 

The  BSE  believes  that  the  low  barriers 
to  entry  for  the  BOX  market,  coupled 
with  the  pent  up  demand  for  the  ability 
to  make  markets  in  the  U.S.  options 
industry,  as  demonstrated  by  the 
niunber  of  market  making  applications 
for  the  proposed  BOX  market,  would 
result  in  BOX  having  significantly  more 
Market  Makera  per  class  than  other 
markets.^2  Accordingly,  the  BSE  could 
experience  a  financial  bm-den  in 
relation  to  its  proposed  BOX  fecility  if 
it  attempted  to  accommodate  this  extra 
demand  by  adding  capacity  to  the  BOX 
trading  engine  wiiJiout  some  guaranteed 
off-setting  revenue.  Therefore,  the 
pricing  model  proposed  for  the  Market 
Maker  firms  is  comprised  of  a  Minimum 
Activity  Charge  (MAC)  and  a  volume 
discoimt.  The  base  trading  fee  per 
contract  executed  for  a  Market  Maker  is 
$0.20.  If  a  Market  Maker's  monthly 
trading  activity  is  low,  the  MAC  may  be 
applicable.  The  actual  MAC  for  a  given 
options  class  would  vary  periodically 
with  industry-wide  tradii^  volume,  as 
determined  by  Options  Clearing 
Corporation  ("OCC")  clearing  data  (see 
MAC  Level  chart  below).  If  the  total 
trading  fees  for  a  Market  Maker  in  a 
given  month  do  not  exceed  the  total 
MAC  for  the  classes  for  which  a  Market 
Maker  holds  appointments.  Market 
Makers  would  be  charged  the  MAC, 
rather  than  the  trading  fee.  In  no  case 
would  the  MAC  be  charged  in  addition 
to  the  trading  fees.  ^^     . 

Throughout  the  BOX  development 
process,  the  BSE  has  strived  to 
minimize  the  cost  of  entry  to 
participants,  while  at  the  same  time 
ensuring  that  BOX  would  recoup  its 
operating  costs.  The  MAC  for  each  class, 
was  established  to  accomplish  three 
objectives:  (1)  Recoup  BOX's  monthly 
operating  costs;  (2)  provide  one  of  the 
most  cost  competitive  fee  schedules  in 
the  U.S.  options  market;  and  (3)  provide 
proper  incentives  for  OFPs  to  send  order 
flow  to  BOX. 


"The  BSE  has  received  54  Market  Maker 
applications.  32  Market  Makers  are  ready  for  the 
BOX  launch  and  participated  in  the  initial 
allocation  of  class  appointments.  Based  on  the 
appointments  allocated,  BOX  would  have  an 
average  of  14  Market  Makers  per  class  after  the  first 
six  months  of  trading. 

>3  For  instance,  if  the  total  contracts  traded  in  25 
classes  in  which  a  Market  Maker  holds 
appointments  in  a  given  month  is  75,000  which,  at 
the  base  trading  fee  rate  of  $  0.20  represent  total 
trading  fees  of  $15,000,  but  the  total  MAC  for  the 
25  classes  is  $16,400,  the  Market  Maker  will  be 
obligated  to  pay  the  MAC  of  $16,400  for  the  month, 
rather  than  the  calculated  rate  of  $15,000. 
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iii.  Determination  of  the  MAC  for  a 
Given  Options  Class 

For  purposes  of  determining  the  MAC 
for  each  options  class  Usted  by  BOX,  the 
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options  classes  listed  by  BOX  would  be 
divided  into  six  classes,  based  on  the 
total  trading  volume  of  each  class  across 
all  U.S.  options  exchanges  as 
determined  by  OCC  data.  The 


Class  category 


classifications  woidd  be  adjusted  at 
least  twice  annually  (in  January  and 
J\ily,  based  on  the  average  daily  volume 
for  the  preceding  six  month  period). 


B 

C 

D 

E 

F  


OCC  average  daily 

volume 

(#  o(  contracts) 

>ioaooo  ..„ 

50,000  to  99,999 

25,000  to  49,999 

10,000  to  24,999 

5,000  to  9,999 

Less  than  5,000  


MAC  per  market  maker 

per  appotnlment  per 

month 


$15,000 

3,000 

2,000 

750 

2SQ 

100 


The  proposed  MAC  represents  the 
OCC  market  share  per  Market  Maker  of 
approximately  1%  with  an  implicit 
transaction  fee  per  contract  of  $0.20.  For 
example,  for  options  on  Nasdaq  100 
shares  (QQQ)  (Class  Category  A  because 
of  its  high  daily  trading  volume),  the 
execution  volume  required  by  each 
Market  Maker  that  results  in  an  effective 
rate  of  $0.20  per  contract  would  be 
3,750  contracts.  This  is  equivalent  to 
0.9%  of  OCC  volume  on  diis  class.  The 
MAC  for  QQQ  would  be  $15,000  per 
month,  which  is  equal  to  3,750  contracts 
per  day  ($15,000/$0.20/20  trading  days). 

Although  a  Market  Maker  may  not 
achieve  enough  trades  to  meet  its  MAC 
in  a  class  in  a  given  month,  its  implicit 
cost  per  contract  would  only  increase  by 
minimal  amounts.  For  instance,  if  a 
Market  Maker  is  assigned  to  all  the 
currently  proposed  250  classes,  based 
on  first  and  second  quarter  2003  OCC 
volume,  the  monthly  MAC  for  that 
Market  Maker  would  be  $104,400.  To 
reach  an  effective  cost  of  $0.20  per 
contract,  this  Market  Maker  would  need 
to  trade  at  least  522,000  contracts  (and 
the  Trading  Fee,  rather  than  the  MAC, 
would  apply).  If  the  Market  Maker 
traded  only  400,000  contracts,  his 
implicit  cost  per  contract  would  be 
$0.26.  The  MAC  is  totaled  across  all 


classes  assigned  to  a  Market  Maker  so 
that  volume  for  one  class  is  fungible 
against  other  classes  for  that  Market 
Maker.  As  a  result,  although  the  volume 
on  a  given  class  needed  to  reach  an 
implicit  cost  of  $0.20  a  contract  may  not 
be  achieved,  this  can  be  compensated 
for  by  volume  in  excess  of  the  MAC  on 
another  class,  as  the  following  table 
exemplifies. 

In  Ae  example  below,  a  Market  Maker 
holds  appointments  on  eleven  options 
classes.  The  related  MAC  for  each  class 
is  shown  in  the  second  colimm;  the  total 
of  this  column  is  the  Market  Maker's 
Total  MAC  for  that  month.  The  Market 
Maker's  actual  traded  \?oliune  for  each 
class  for  the  month  is  provided  in  the 
third  colmnn.  If  the  fees  payable  to  BOX 
for  his  traded  volume,  at  a  rate  of  $0.20 
per  contract,  do  not  total  to  at  least  the 
total  MAC  for  a  given  month,  he  would 
instead  be  billed  the  Total  MAC 
($12,100). 

Since  the  Total  MAC  in  the  above 
table  is  greater  than  the  Total  Trading 
Fee  calculated  from  actual  volvune  for 
the  month,  the  Market  Maker  must  pay 
the  Total  MAC.  This  gives  him  an 
implied  trading  fee  per  contract  of 
slightly  more  than  $0.21  ($12,100 
divided  by  57,500)  which  is,  of  course, 
still  very  competitive  with  the  other 


options  exchanges,  particularly  when 
factoring  in  the  substantial  fixed  costs  of 
seat  or  bin  memberships,  either  leased 
or  owned  that  have  no  counterpart  on 
BOX. 

In  summary,  the  "notional  MAC"  per 
options  class  is  the  building  block  for 
the  determination  of  each  Market 
Maker's  monthly  MAC.  At  the  end  of 
each  month,  a  Market  Maker  would  be 
obligated  to  pay  the  Total  MAC,  instead 
of  the  Total  Trading  Fee,  if  the  per 
contract  trading  fee  of  $0.20,  when 
multiplied  by  tibe  Market  Maker's  actual 
trade  executions  for  the  month,  does  not 
result  in  a  Total  Trading  Fee  payable  to 
BOX  at  least  equal  to  the  MAC. 

The  MAC  would  not  be  applied 
during  the  first  three  calendar  months 
following  launch.  Furthermore,  the 
MAC  would  be  "indexed"  to  BOX's 
overall  market  share  as  detennined  by 
OCC  clearing  volumes.  At  the  beginning 
of  each  calendar  month,  BOX  would 
calculate  its  market  share  for  the 
previous  month  (market  share  equals 
the  total  BOX  traded  volume  divided  by 
the  total  OCC  cleared  volume  for  the 
classes  that  BOX  has  fisted).  If  BOX's 
overall  market  share  is  less  than  10%, 
BOX  would  reduce  the  MAC  applicable 
for  each  Market  Maker  according  to  the 
following  table: 


Table  A.— Sample  Monthly  MAC  for  a  Market  Maker 


Appointed  Class 


A 

B 

C  

D  

E 

F 

G  

H  : ;.... 

I  

J  

K .'.. 

ToteUs 


MACS 


3,000 

2,000 

2,000 

2,000 

750 

750 

750 

250 

250 

250 

100 


12,100 


Actual 
volume  trad- 
ed 


15,000 
12,000 
10,000 
7,000 
2.000 
2,000 
2,500 
1,500 
1,000 
2,500 
2,000 


57,500 


Trading 
fee$ 


3,000 

2,400 

2,000 

1,400 

400 

400 

500 

300 

200 

500 

400 


11,500 
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BOX  market  share 

MAC  appticabie 
rate 

0%  to  4.99% 

33.3% 

5%  to  9.99%  

66.7% 

10%  and  more 

full  MAC 

The  BSE  has  detennined-that  a  fixed 
dollar  amount  for  the  MAC,  rather  than 
a  percentage  of  OCC  volume  for  each 
class,  is  preferable  for  determining  the 
MAC.  With  a  fixed  dollar  amount. 
Market  Makers  would  he  better  able  to 
know  in  advance  their  costs  and  be  able 
to  adjust  their  operations,  minimize 
other  costs  and  react  to  ensure  they 
meet  their  monthly  fee  objectives.  A 
percentage  calculation  would  not  allow 
Market  Makers  to  achieve  this  objective 
as  the  fee  would  be  variable  monthly 
and  Market  Makers  would  not  be  able  to 
plan  their  activities  accordingly.  The 
Exchange  believes  that  a  fixed  dollar 
amount  is  easier  to  manage  and  thus  is 
more  in  line  with  the  spirit  of  the  MAC. 

iv.  Adjustment  of  MAC  Categories 

The  BSE  would  review  the  MAC 
categories  at  least  twice  per  year  in 
January  and  July.  Although  the  MAC 
applicable  to  each  category  would 
remain  constant,  the  category  applicable 
to  each  class  would  be  reviewed  to 
reflect  new  OCC  volume  data  for  each 
class.  The  January  review  would  be  _ 
based  on  actual  OCC  volume  for  theTast 
6  months  of  the  previous  year,  and  the 
June  review  would  be  based  on  the  first 
6  months  of  current  year.  If  exceptional 
event&or  news  occur  in  a  given  class, 
the  Exchange  may  review  the  MAC  level 
for  that  class  at  anytime.  The  BSE  would 
file  with  the  Commission  any  changes  to 
its  fees  pursuant  to  section  19  of  the 
Act.'* 

V.  Volume  Discounts 

The  Exchange  would  also  provide  a 
volimie  discoimt  if  a  Market  Maker's 
average  daily  volume  in  a  given  month 
exceeds  certain  thresholds,  including 
the  minimum  level  of  activity  necessary 
to  avoid  paying  a  MAC  for  assigned 
classes.  A  Market  Maker's  activity  will 
first  be  applied  to  meeting  his  MAC 
requirement.  The  volmne  discount  will 
apply  to  any  additional  activity.  The 
BSE  believes  that  the  volume  levels  are 
realistic  and  achievable,  and  that  the 
discount  levels  are  substantial  so  as  to 
incent  Market  Makers  to  participate  in 
the  BOX  market  and  provide  customers 
with  the  beneficial  effects  of  both  low 
cost  trading,  as  well  as  enhanced  price 
improvement  opportunities  through 
BOX'S  unique  Price  Improvement 


>«  15  U.S.C.  788. 


Period 
as  folldws 


The  Voliune  Discounts  would  be    d.  Other  Fees 


Avei  ige  daily  volume  as 

appointi  kT  Market  Maker  (appli- 

9l>le  only  if  MAC 

thre^okls  are  achieved) 


For  all  c  sntracts  up  to  a  volume 
of  25,  XX)  contracts  

For  the  ^tracts  traded  be- 
tween 25,000  and  50,000 
(First  Discoubt  Threshold)  .... 

For  the  infracts  traded  at>ove 


a  tota 


Disco  int  Threshold) 


of  50,000  (Second 


Per  contract 


0 

$0.03 

0.05 


As  ai  I  example  of  how  the  Volume 
Discou  It  would  apply,  suppose  that,  in 
a  given  month  which  had  twenty  (20) 
trading  days,  a  Market  Maker  executed 
1.2  mil  ion  contracts.  Of  this  total,  1.1 
'million  executions  were  in  the  100 
classes  for  which  he  holds  a  market 
maker  Appointment;  the  total  trading 
fees  du  i  to  BOX  before  discount  would 
be  $22(  ,000  ($0.20  multiplied  by  1.1 
million  executions). 

The  total  volume  across  his 
appointments  would  be  an  average  daily 
volum^  ("ADV")  of  55,000  contracts  per 
day.  25L00aof  these  contracts  (the 
excess  over  the  first  "threshold"  of 
25,000  l\DV  up  to  the  second  threshold 
of  50,000  ADV)  would  be  subject  to  a 
discount  of  $0.03;  an  additional  5,000  of 
these  o  )ntracts  would  be  subject  to  the 
second  tier  discount  of  $0.05.  The 
foUowi  ag  discounts  would  apply: 

•  Fii  St  threshold  discount:  25,000  x 
$0.03  X  20  days  =  $15,000 

•  S«  ;ond  threshold  discount:  5,000  x 
$0.05  X  20  days  =  $5,000 

•  To  al  discoimt:  $20,000 

•  Ne  t  trading  fees  due  to  BOX  for 
month:  $200,000  ($220,000  -  $20,000) 

•  "Ii  iplied"  trading  fee  per  contract 
for  Maj  ket  Maker  in  assigned  classes; 
$200,01 10/1,100,000  =  $a.l818 

The :  [xchange  believes  that  the  total 
actual  I  rading  costs  for  Market  Makers 
on  the  jroposed  BOX  market,  when 
compai  ed  to  the  actual  total  costs  of 
trading  on  all  of  the  existing  options 
exchan  jes,  pose  very  low  barriers  to 
access  md  entry  into  the  U.S.  options 
trading  arena.  The  BSE  strongly  believes 
that  loi  /er  total  costs  for  Market  Makers 
in  com  )ination  with  unfettered  access 
[i.e.,  m  purchase  or  lease  requirements 
and  op  jn  class  appointments)  and 
automi  ted  price  time  priority  trading 
would  :reate  a  competitive  market  on 
BOX  it  which  Market  Makers  would 
have  tHe  proper  incentives  to  pass  on 
their  cOst  savings  in  the  form  of  better 
quotes,  tighter  spreads  and  price 
improM  ement  to  all  market  participants. 


i.  InterMarket  Linkage 

The  Exchange  is  also  proposing 
various  other  fees,  including  fees  for 
trades  executed  via  the  hiterMarket 
Linkage  ("Linkage").  These  Linkage  fees 
include  charges  to  Options  Participants, 
such  as  those  for  a  trade  in  the  BOX 
market  which  is  triggered  by  an  away 
market's  satisfaction  request,'^  as  well 
as  a  charge  levied  on  away  markets  for 
inbound  Principal  ("P")  and  Principal 
as  Agent  ("PA")  orders.  This  charge  to 
an  away  market  would  not  be  in 
addition  to  any  other  per  contract 
charges  on  BOX  and  is  equivalent  to  the 
regular  trading  fee  for  Market  Maker  and 
broker-dealer  accoimts  on  BOX.  The 
side  of  a  BOX  trade  opposite  an  inboimd 
P  or  PA  order  would  be  billed  normally 
as  any  other  BOX  trade. '^ 

As  with  all  of  the  existing  exchanges, 
the  BSE  is  proposing  that  its  fees  related 
to  the  Linkage  be  approved  on  a  pilot 
basis,  imtil  January  31,  2004.  If,  in 
concert  with  the  other  options 
exchanges,  the  BSE  seeks  to  extend  the 
pilot  period  for  the  effectiveness  of 
these  fees,  such  an  extension  would  be 
the  basis  of  a  subsequent  rule  filing. 

ii.  Compliance  Assessment  if  BSE  is 
DOEA 

Also  included  in  the  proposed  fee 
schedule  for  the  BOX  market  is  a 
monthly  compliance  assessment  for 
firms  for  which  the  BSE  assumes 
examination  responsibilities  imder  the 
inter  exchange  allocation  process 
pursuant  to  Rule  17d-2  of  the  Act.'' 

iii.  Technology  and  Other  Fees 

The  proposed  fee  schedule  also 
includes  certain  technology  fees.  These 
include  fees  for  services  such  as 
installation  and  hosting  fees  for  Point  of 
Presence  Connection.  BOX's  Points  of 
Presence  ("PoP")  are  the  sites  where 
BOX  Participants  connect  to  the  BOX 
network  for  communication  with  the 
BOX  Trading  Host.  Each  of  these  PoPs 
is  operated  by  a  third  party  supplier 
under  contract  to  BOX.  Through 
connection  fees,  BOX  would  recuperate 
the  fees  charged  by  each  PoP  contractor 
for  the  use  of  the  facility  by  a  BOX 
Participant.  The  amount  to  be  paid  by 
each  BOX  Participant  is  variable  based 


'^  Consistent  with  the  plan  governing  the 
operation  of  the  Linkage,  no  fees  will  be  charged  to 
the  parties  sending  the  Satisfaction  request  to  BOX. 
Rather,  the  fee  will  be  charged  to  the  BOX  Options 
Participant  that  was  responsible  for  the  trade- 
through  that  caused  the  Satisfaction  request  to  be 
sent. 

'®  See  section  4  of  the  proposed  BOX  Fee 
Schedule. 

"  See  section  6  of  the  proposed  BOX  Fee 
Schedule. 


on  his  particular  configuration,  the 
determining  factors  being  the  number  of 
physical  connections  a  BOX  Participant 
has  and  the  bandwidth  associated  with 
each.  18 

Additionally,  there  would  be  certain 
installation  and  hosting  costs  which  are 
related  to  the  physical  installation  of 
equipment  (generally  routers,  though 
possibly  other  hardware)  at  the  PoP  site. 
BOX  Participants  would  be  required  to 
pay  this  fee  only  if  they  have  physical 
installations  at  the  BOX  PoP  and  for 
which  BOX  incurs  fees  from  its  own 
service  suppliers. 

Finally,  there  is  also  a  "Cross 
Connect"  fee  per  physical  connection 
which  varies  by  size  from  the  smallest 
(T-1)  to  the  largest  (CAT  5).i9 

There  also  would  be  fees  for  optional 
services  such  as: 

CMS  Order  Routing  Service  Fee.  This 
service  is  optional  for  BOX  Participants 
and  is  offered  as  an  alternative  to  the 
FIX  and  proprietary  gateways  to  the 
BOX  Trading  Host.  The  CMS  Gateway  is 
a  service  provided  by  BOX  to  those  BOX 
Participants  who  use  the  CMS  protocol 
for  routing  orders.  CMS  may  onLy  be 
used  for  agency  activities  (and  not 
proprietary  orders  and  market  maker 
activities).  BOX  has  subcontracted  with 
a  software  biueau  for  the  operation  of 
this  gateway;  the  per  firm,  per  month  fee 
is  to  recuperate  some  of  the  costs  BOX 
incurs  in  paying  the  software  supplier  to 
provide  this  service.^"  Back 
Office  Trade  Management  Software 
("TMS")^ee.  TMS  is  optional  software 
which  BOX  Participants  may  subscribe 
to  in  order  to  manage  their  BOX  trades 
prior  to  their  transmission  by  BOX  to 
OCC.  It  is  useful  only  to  BOX 
Participants  acting  as  agent  for  public 
customers  or  other  broker-dealer 
accoimts.  If  a  firm  is  able  to  include  all 
relevant  clearing  data  on  an  order  prior 
to  sending  it  to  BOX,  this  software  is  not 
required  since  the  order  entry  formats  of 
BOX  messages  allow  the  BOX 
Participant  to  achieve  straight  through 
processing.2i . 

Testing  and  Support  for  Third  Party 
Providers  Fee.  Third  Party  Service 
Providers,  generally  either  Independent 
Software  Vendors  ("ISVs")  who  provide 
"front  end"  trading  software  systems  or 
service  bureaus  which  provide  and 
operate  order  routing  systems  for  broker 
dealers,  may  connect  to  the  BOX 
Trading  Host  test  platform.  This  is 
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'"  See  section  5(a)  of  the  proposed  BOX  Fee 
Schedule. 

'«  See  section  5(a)  of  the  proposed  BOX  Fee 
Schedule. 

2"  See  section  5(b)  of  the  proposed  BOX  Fee 
Schedule. 

"  See  section  5(c)  of  the  proposed  BOX  Fee 
Schedule. 


necessary  both  to  establish  initial 
compatibility  of  their  software  as  well  as 
to  maintain  this  connectivity  as  the  BOX 
Trading  Host  implements  upgrades  and 
evolutions.  This  fee  is  charged  directly 
to  the  Third  Party  Service  Provider,  not 
the  Options  Participant,  and  is  not 
charged  to  BOX  Participants  who 
connect  their  proprietary  software 
systems  to  the  BOX  Trading  Host.22 

None  of  the  technology  related  fees 
would  be  billed  prior  to  the  launch  of 
trading  on  BOX. 

In  all  instances,  the  Exchange  has 
strived  to  structure  its  fees  to  eliminate 
complexity  and  hidden  charges  in  its 
BOX  fee  schedule,  and,  to  that  end,  is 
proposing  a  minimal  niunber  of  fees  at 
very  competitive  rates. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  imider  section  6(b)  of 
the  Act,23  in  general,  and  furthers  the 
objective  of  section  6(b)(4)  of  the  Act,^* 
in  particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the    ■ 
proposed  rule  change. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propos^  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2003-17  and  should  be 
submitted  by  December  11,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  25 

Mai^aret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-29095  Filed  11-18-03;  9:31  am] 
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"  See  section  5(d)  of  the  proposed  BOX  Fee 
Schedule. 

"  15  U.S.C.  78f(b). 

"15  U.S.C.  78f[b)(4). 


DEPARTMEm*  OF  STATE 
[PuMic  Notice  4541] 

Culturally  Significant  Obfacts  Importad 
for  Exhibition  Oatamiinaliona:  "Giibart 
Stuart" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations;  Piusuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  [79  Stat.  985,  22  U.S.C. 
2459],  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  etseq.].  Delegation  of  Authority 
No.  234  of  October  1, 1999  [64  FR 
56014],  Delegation  of  Authority  No.  236 
of  October  19,  1999  [64  FR  57920],  as 
amended  by  Delegation  of  Authority  No. 
236-3  of  August  28,  2000  [65  FR  53795], 
and  Delegation  of  Authority  No.  257  of 
April  15,  2003  [68  FR  19875],  I  herdby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Gilbert 
Stuart",  imported  from  abroad  for  the 


"  17  CFR  200.30-3(a)(12). 
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temporaiy  exhibition  without  profit 
within  the  United  States,  are  of  cultitral 
'  significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  1  also  determine  that  the 
temporary  exhibition  or  display  of  the 
objects  at  the  Metropolitan  Museum  of 
Art,  New  York,  New  York,  from  on  or 
about  October  18,  2004,  to  on  or  about 
February  27,  2005,  the  National  Gallery 
of  Art,  Washington,  DC,  from  on  or 
about  April  10,  2005,  to  on  or  about  July 
31,  2005,  and  possible  additional 
venues  yet  to  be  determined  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 
Street,  SW.,  Washington,  DC  20547- 
0001. 

Dated:  November  6,  2003. 
C.  Millar  Crouch,"     - 

Principal  Deputy  Assistant  Secretary  for 

Educational  and  Cultural  Affairs,  Department 

ofState. 

IFR  Doc.  03-29013  Filed  11-19-03;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  4540] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposal: 
Elementary  School  Curriculum 
Development  and  Teacher  Education 
Project  for  AzertMilJan 

Summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultxlral  AHairs  in  the 
Department  of  State  announces  an  open 
competition  for  an  assistance  award  to 
support  planning,  implementing  and 
evaluating  a  project  to  improve 
elementary  education  in  Azerbaijan 
through  subject-related  curriculum 
development  and  teacher  training. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  U.S.C. 
501(c)(3)  may  submit  proposals  to 
cooperate  with  the  Bureau  in  the 
administration  of  a  three-year  project  to 
develop  elementary  school  curricula  in 
a  limited  range  of  subjects  together  with 
a  related  teaching  methodology  manual 
for  elementary  school  teachers,  and  to 
pilot-test  and  disseminate  the  subject- 
related  curricula  and  the  teachers' 
manual  in  schools  and  at  teacher 
training  sites  in  Azerbaijan. 


Impoi  tant  Note:  This  Request  for  Grant 
Proposa  s  contains  language  in  the 
"Shipm<  nt  and  Deadline  for  Proposals"  that 
is  signili  :»ntly  different  from  that  used  in  the 
past.  Pie  ise  pay  special  attention  to 
procedu  al  changes  as  outlined. 


Proiect 


Overview 


The  p  roject  is  intended  to  assist 
Azerbaj  lan  educators  to  improve 
elemen  ary  education  in  their  coimtry. 
The  pre  ject  will  train  a  team  of 
educate  rs  from  Azerbaijan  to  develop 

lun  in  a  limited  range  of 
elemenjary  subjects.  The  same  team  will 
develop  a  hemdbook  on  teaching 
methodblogy  for  elementary  school 
teachert  that  will  relate  to  the  subject- 
specific  curricular  materials.  The 
materia  s  and  the  teachers'  handbook 
will  be  ested  and  disseminated  in 
classro(  ms  and  at  teacher  training  sites 
in  Azer  laijan. 

The  r  itionale  for  this  project  is  that  by 
introdu  :ing  more  interactive,  student- 
centerei  1  teaching  practices  tied  to 
relevan  elementary-level  studies  in 
Azerbaj  an,  educators  in  that  country 
will  be  )etter  equipped  to  prepare 
student^  to  participate  as  citizens  in  a 
democratic  society.  As  part  of  the  effort 
to  promote  cooperative  relationships 
within  I  democratic  society,  the  project 
will  alsi)  prepare  teachers  to  relate 
effectively  with  other  members  of  the 
educational  community  including 
administrators,  parents,  students,  and 
official^  responsible  for  educational     ~ 
oversight. 

Project  Design 

The  p  rocess  for  developing,  testing, 
publish  ng,  and  disseminating  the 
materia  s  and  the  handbook  should 
include  a  carefully  designed  series  of 
exchani  e  visits  and  related  activities 
within  I ,  three-year  period.  Proposals 
should  describe  a  strategy  for 
adminii  tering  the  project  effectively  and 
for  eval  lating  the  results  of  project 
implem  sntation.  Proposals  should  also 
demons  trate  that  the  project's  objectives 
are  feas  ble  within  the  budget  proposed 
and  taki  i  into  account  local  conditions 
that  ma  f  affect  recruitment, 
implementation,  teacher  training  ot- 
pilot  testing  activities  in  Azerbaijan. 

The  I  roject  design  should  be  outlined 
within  he  general  framework  of  three 
}hases.  (Full  details  for  each 
}hase  are  contained  in  the 


project 
project 
POGI). 


C*ne 


Phase 
Selectk  n 
ofAdm  nistrative 


:  Recruitment  of  Participants, 
of  Subjects,  and  Arrangement 
Details 


Althc  ugh  some  of  the  activities  in 
Phase  I  may  be  initiated  and 
implem  anted  through  correspondence 


or  other  kinds  of  distance 
commimication,  .the  U.S.  grantee 
organization  should  include  within 
Phase  I  a  planning  trip  of  approximately 
two  to  four  weeks  to  Baku. 

(1)  Recruitment  of  participants: 
Within  the  first  six  months  of  the 
project,  the  U.S.  grantee  organization 
will  communicate  with  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Baku  and  with  representatives  of  a  local 
NGO  active  in  the  education  sector  or 
with  other  local  educators  to  coordinate 
the  recruitment  and  selection  of 
approximately  six  Azerbaijan 
participants  for  the  curriculum 
development  team.  The  U.S.  applicant 
should  identify  in  the  proposal  an  NGO 
or  a  network  of  elementary  educators  in 
Azerbaijan  with  which  they  propose  to 
work  in  the  recruitment  effort.  The 
curriculum  development  team  should 
include  participants  with  previous 
training  and^professional  experience 
with  elementary  education,  curriculum 
development  and  in-service  teacher 
training. 

(2)  Aiter  the  curriculimi  development 
team  has  been  selected,  the  grantee 
organization  should  consult  with  the 
team  members  and  with  other 
elementary  educators  in  Azerbeujan  to 
assess  the  elementary  educational 
curricula  and  related  teaching  materials 
that  are  currently  in  use  in  that  country, 
as  well  as  the  U.S.  materials  that  may  be 
relevant  to  the  needs  of  elementary 
teachers  in  Azerbaijan.  Based  on  that 
analysis,  the  curriculiun  development 
team  will  select  the  elementary  subjects 
in  which  the  cmricular  materials  will  be 
developed  and  the  methodologies  which 
the  teachers'  manual  will  target. 

-    (3)  The  grantee  organization  should 
consult  with  the  Azerbaijan  Ministry  of 
Education  regarding  the  following  key 
features  of  the  project  (See  POGI  for 
contact  information):  (a)  Approval  of 
paid  leave  for  the  Azerbaijan 
participants  during  their  stays  in  the 
U.S.  and  during  subsequent  periods  of 
training  in  Azerbaijan;  (b)  facilitation  of 
the  logistics  for  the  training  sessions  to 
be  conducted  in  Azerbaijan  through 
signed  agreements  with  the  Ministry  of 
Education  or  other  education 
authorities;  (c)  if  the  project  includes 
activities  that  will-ultimately  require 
govenmient  approval,  the  proposal  will 
include  a  plan  for  securing  the  approval 
of  the  Ministry  or  other  relevant 
educational  authorities. 

Phase  Two:  U.S.  Workshop 

In  Phase  11  of  this  project,  members  of 
the  curriculimi  development  team  from 
Azerbaijan  will  spend  approximately  12 
weeks  in  the  U.S.  attending  an  intensive 
curriculum  development  workshop.  The 


U.S.  grantee  organization  will  conduct 
the  workshop  at  which  the  team  will 
draft  the  curricular  materials  and  the 
teachers'  manual  in  consultation  with 
U.S.  specialists  with  expertise  on  the 
targeted  subjects  and  methodologies. 
The  U.S.  workshop  should  include 
opportimities  for  the  direct  observation 
of  U.S.  classroom  teaching,  school 
administration,  and  community 
involvement  as  appropriate. 
Consultations  with  U.S.  teachers  and 
professional  coxmterparts,  including 
mentored  attendance  at  professional 
meetings,  may  also  be  appropriate. 
Proposals  should  incorporate  sufficient 
time  for  writing  the  curricular  materials 
and  teachers'  manual  so  that  working 
drafts  will  have  been  completed  by  the 
time  the  curriculiun  development  team 
returns  to  Azerbaijan. 

Phase  Three:  Pilot-Testing,  Teacher 
Training,  Publication,  and 
Dissemination 

In  Phase  ID  of  the  project,  the  grantee 
organization  will  implement  a  program 
for  testing,  revising  and  publishing  the 
curricular  materials  and  teachers' 
manual  drafted  in  Phase  II.  Proposals 
should  describe  a  strategy  for 
collaborating  with  local  elementary 
schools,  other  appropriate  educational 
organizations  and  teacher  training 
networks  in  Azerbaijan,  including 
pedagogical  institutes,  to  facilitate  pilot 
testing  of  the  curricular  materials  and 
the  teachers'  manual  as  well  as  training 
teachers  to  use  the  materials  and  the 
manual.  (For  a  list  of  in-service  teacher 
training  centers  and  contact 
information,  please  see  the  POGI.) 
Targeted  elementary  schools  should 
include  those  involved  with  the 
Azerbaijan  "Connectivity  Project" 
sponsored  by  the  Bureau  of  Educational 
and  Cultiural  Affairs.  (Information  on  the 
Azerbaijan  Connectivity  Project  can  be 
found  at  http://www.projectharmony. 
az/.) 

Proposals  should  demonstrate  an 
ability  to  coordinate  and  to  monitor 
Phase  in  activities.  Proposals  should 
describe  the  composition  and  size  of  the 
teacher  and  student  populations  that 
v(dll  benefit  from  the  innovations  to  be 
introduced  through  the  curriculum 
development  and  teacher  training  effort. 
In  addition,  proposals  should  describe 
(or  outline  a  strategy  for  ascertaining] 
feasible  options  for  pubUshing  the 
materials  and  the  manual  for 
dissemination. 

Project  Ehiration 

Pending  the  availability  of  funds, 
grant  activities  should  b^in  on  or 
around  February  1,  2004  and  should  last 
for  a  three-year  period.  Grant  activities 
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are  expected  to  be  completed  within  the 
three-year  timeframe. 

Project  Evaluation 

Proposals  should  describe  and  budget 
for  project  evaluation.  Oiganizations 
that  are  awarded  Bureau  grants  must 
formally  submit  periodic  reports  to  the 
Bureau  on  the  project's  activities  in 
relation  to  its  objectives.  The  formal 
evaluation  reports  should  include  an 
assessment  of  the  status  of  elementary 
education  at  the  time  of  program 
inception  with  specific  reference  to 
project  objectives;  formative  evaluation 
to  allow  for  mid-course  revisions  in  the 
implementation  strategy;  and,  at  the 
conclusion  of  the  project,  summative 
evaluation  of  the  degree  to  which  the 
project's  objectives  have  been  achieved. 
The  proposal  should  discuss  how  the 
issues  raised  throughout  the  formative 
evaluation  process  will  be  assessed  and 
addressed.  The  summative  evaluation 
should  describe  the  project's  influence 
on  the  participating  institutions  and 
participants,  as  well  as  the  educational 
community  in  Azerbaijan.  The 
simunative  evaluation  should  also 
include  recommendations  about  how  to 
build  upon  project  achievements 
without  additional  Bureau  support.  The 
use  of  external  consultants  with 
appropriate  subject,  cultural,  and 
regional  expertise  is  encouraged.  Copies 
of  evaluation  reports  must  be  provided 
to  the  Department  of  State. 

The  grantee  organization  will  be 
expected  to  submit  intermediate 
program  and  financial  reports  after  each 
project  component  is  concluded.  In 
addition  to  the  formally  scheduled 
reports,  the  evaluation  strategy  should 
include  a  mechanism  for  promptly 
providing  the  Bureau  with  information 
that  will  equip  the  Department  of  State 
to  simmiarize  and  illustrate  project 
activities  and  achievements  as  they 
occiu-. 

Project  Administration 

Proposals  should  explain  how  project 
activities  will  be  administered  both  in 
the  U.S.  and  overseas  in  ways  that  will 
ensure  that  the  project  maintains  a  focus 
on  its  objectives  while  adjusting  to 
changing  conditions,  assessments,  and 
opportimities. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  not  to  exceed  $245,000  to  support 
program  and  administrative  costs 
required  to  conduct  this  project.  The 
Bureau  encourages  appUcants  to 
provide  maximum  levels  of  cost  sharing 
and  funding  from  private  sources  in 
support  of  its  programs.  These 
contributions  may  include  estimated  in- 


kind  contributions.  Bureau  guidelines 
require  that  grants  to  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchanges  be 
limited  to  $60,000.  Therefore, 
organizations  with  less  than  four  years' 
experience  in  conducting  international 
exchanges  are  ineligible  to  apply  imder . 
this  competition. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  The  summary 
and  the  detailed  project  and 
administrative  budget  should  be 
accompanied  by  a  narrative  which 
explains  and  justifies  the  amounts 
requested. 

Allowable  costs  for  the  program 
include  the  foilowing: 

(1)  Administrative  costs,  including 
salaries  and  benefits. 

(2)  Program  costs,  including  general 
program  costs  and  program  costs  for 
individual  participants  in  project 
activities.  Please  refer  to  the  POGI  for 
complete  budget  and  formatting 
guidelines. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/U- 
04-05. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Humphrey  Fellowships  and 
Institutional  Linkages  Braiyih,  Office  of 
Global  Educational  Programs,  U.S. 
Department  of  State,  301  4th  Street.  SW, 
Washington,  DC  20547,  telephone:  202- 
619-5289;  Fax:  202-401-1433;  or 
jcebra@pd.state.gov,  to  request  a 
solicitation  paciage.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  applicatioir  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Jonathan  Cebra  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  SoUcitation 
Package  may  be  downloaded  from  the 
Biueau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 


65486 


Federal  Register /Vol.  68, 


No.  224  / Thursday,  November  20,  2003 /Notices 


New  OMB  Requirement 

AN  OMB  policy  directive  published 
in  the  Federal  R^jister  on  Friday,  June 
27,  2003,  requires  that  all  organizations 
applying  for  Federal  grants  or 
cooperative  agreements  must  provide  a 
Dim  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  when  applying  for  all  Federal 
grants  or  cooperative  agreements  on  or 
aftertDctober  1,  2003.  The  complete 
OMB  policy  directive  can  be  referenced 
at  http://www.whitehouse.gov/omb/ 
fedreg/062703_grantjdentifier.pdf. 
Please  also  visit  the  EGA  Web  site  at 
http://exchanges.state.gov/education/ 
ifgps/menu.htm  for  additional 
information  on  how  to  comply  with  this 
new  directive. 

Shipment  and  Deadline  for  Proposals 

IMPORTANT  NOTE:  The  deadline  for  this 
competition  is  Friday,  January  16,  2004.  In 
light  of  recent  events  and  heightened  security 
measures,  proposal  submissions  must  be  sent 
via  a  nationally  recognized  overnight 
delivery  service  [i.e.,  DHL,  Federal  Express, 
UPS,  Airborne  Express,  or  U.S.  Postal  Service 
Express  Overnight  Mail,  etc.)  and  be  shipped 
no  later  than  the  above  deadline.  The 
delivery  services  used  by  applicants  must 
have  in-place,  centralized  shipping 
identification  and  tracking  systems  that  may 
be  accessed  via  the  Internet  and  delivery 
people  who  are  identifiable  by  commonly 
recognized  uniforms  and  delivery  vehicles.  It 
is  each  applicant's  responsibility  to  ensure 
that  each  package  is  marked  with  a  legible 
tracking  number  and  to  monitor/confinn 
delivery  via  the  Internet.  Faxed  documents 
will  not  be  accepted  at  any  time. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to: 

U.S.  Department  of  State,  SA-44, 
Bureau  of  Educational  and  Cultural 
Affairs, 

Ref.:  ECA/A/S/U-04-05, 

Program  Management,  ECA/EX/PM, 
Room  534,  301  4th  Street,  SW, 
Washinjgton,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 


non-po  itical  character  and  should  be 
balance  d  and  representative  of  the 
diversil  y  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  linuted  to  ethnicity,  race,  gender, 
religionj,  geographic  location,  socio- 
econoniic  status,  and  physical 
challenges.  Applicants  are  strongly 
encoun  ged  to  adhere  to  the 
advanc(  iment  of  this  principle  both  in 
progran  i  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  For  specific  suggestions  on 
incorpc  rating  diversity  into  the  total 
propose  1.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educati  }nal  and  cultiu-al  exchange  in 
countrii  ss  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  hiunan  rights  and 
democi  icy  leaders  of  such  countries." 
Public  :  ,aw  106 — 113  requires  that  the 
governi  lents  of  the  countries  described 
above  c  o  not  have  inappropriate 
influeni  :e  in  the  selection  process. 
Proposs  Is  should  reflect  advancement  of 
these  g<  als  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adhere  ice  to  All  Regulations 
Govern  ng  the  J  Visa  .. 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Pipgrams  and  adherence  by 
grantee ;  and  sponsors  to  all  regulations 
govemi  ng  the  J  visa.  Therefore, 
proposi  Is  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requireinents  governing  the 
adminittratipn  of  Exchange  Visitor 
Prograiis  as  set  forth  in  22  CFR  62, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
prograi  i  participants,  provision  of  pre- 
arrival  nformation  and  orientation  to 
particij  ants,  monitoring  of  participants, 
proper  naintenance  and  security  of 
forms,  1  ecord-keeping,  reporting  and 
other  «  quirements.  The  Grantee  will  be 
respon!  ible  for  issuing  DS-2019  forms 
to  parti  :ipants  in  this  program.  A  copy 
of  the  c  jraplete  regulations  governing 
the  adn  linistration  of  Exchange  Visitor 
(J)  prog  ams  is  available  at  http:// 
exchan  ^es.state.gov  or  from:  United 
States  I  lepaitment  of  State,  Office  of 
Exchan  je  Coordination  and 
Designs  tion,  ECA/EC/EGD— SA-44, 
Room  7  34,  301  4th  Street,  SW. 
Washir  gton,  DC  20547,  Telephone: 
(202)  41 11-9810,  FAX:  (202)  401-9809. 


Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibiUty.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  The 
program  office,  as  well  as  the  Public 
Affairs  Section  overseas,  where 
appropriate  will  review  all  eligible 
proposals.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
Eire  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  progmm  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission  and 
responsiveness  to  the  objectives  and 
guidelines  stated  in  this  solicitation. 
Proposals  should  demonstrate 
substantive  expertise  in  curriculiun 
development,  elementary  education  and 
teacher  training. 

2.  Creativity  and  feasibility  of 
program  plan:  A  detailed  agenda  and  a 
relevemt  work  plan  should  demonstrate 
substantive  undertaking,  logistical 
capacity,  and  a  creative  utilization  of 
resources  and  of  relevant  professional 
development  opportunities.  The  agenda 
and  work  plan  should  be  consistent 
with  the  program  overview  and  project 
design  that  are  outlined  in  this 
solicitation. 

3.  Ability  to  achieve  project  objectives: 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan.  Proposals  should  demonstrate  an 
understanding  of  educational  issues  in 
Azerbaijan. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  by 
explaining  how  issues  of  diversity  are 
included  in  program  design  and 
implementation.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  (selection  of 
participants,  program  venue  and 


program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities).  The 
proposal  should  demonstrate  an 
understanding  of  the  specific  diversity 
needs  in  Azerbaijan  and  strategies  for 
addressing  these  needs  in  terms  of  the 
project  goals. 

5.  Institutional  capacity  and  record: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  goals  of  the 
project.  Proposals  should  demonstrate 
an  institutional  record  of  successful 
exchange  activities,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Biu^au  grants  as 
determined  by  the  Bureau's  grants  staff. 
The  Bureau  will  consider  the  past 
performance  of  prior  grant  recipients  as 
well  as  the  demonstrated  potential  of 
new  applicants. 

6.  Project  Evaluation:  Proposals 
sTiould  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  progremi.  A 
draft  survey  questionnaire  or  other 
evaluation  technique  should  be 
included  together  with  the  description 
of  how  project  outcomes  will  be 
compared  with  project  objectives. 

7.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  that  ensures  that  the  project 
activities  are  not  isolated  events  but  are 
part  of  a  coherent  and  on-going  plan  to 
improve  education  in  Azerbaijan. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  reasonable  and 
appropriate  and  should  reflect  a 
commitment  to  pursuing  project 
objectives.  The  Bureau  views  cost 
sharing  as  a  reflection  of  institutional 
commitment  to  the  project. 
Contributions  should  not  be  limited  to 
indirect  costs. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiu-al  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries;  to  strengthen 
the  ties  which  unite  us  with  other 
nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
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development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1993 
(FREEDOM  Support  Act).  Programs  and 
projects  must  conform  to  Bureau 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  Bureau 
projects  and  programs  are  subject  to  the 
availability  of  funds. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  lie  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  November  10,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[FR  Doc.  03-29014  Filed  11-19-03;  8:45  am] 
BiLUNG  CODE  4710-05-P 


DEPARTMENT  OF  STATE 
[Delegation  of  Authority  No.  265] 

Delegation  of  Authority  to  ttie  U.S. 
Agency  for  international  Development 
Administrator 

By  virtue  of  the  authq^ty  vested  in 
me  as  Under  Secretary  of  State  for 
Management,  including  the  authority 
delegated  to  me  by  the  Secretary  of  State 
in  Delegation  of  Authority  No.  148-1, 
dated  September  9,  1981,  and 
Delegation  of  Authority  No.  198,  dated 
September  16,  1992, 1  hereby  delegate  to 
the  Administrator  of  the  United  States 
Agency  for  International  Development 
("Administrator")  the  function 
conferred  upon  the  Secretary  of  State  in 
section  824(g)  of  the  Foreign  Service  Act 
of  1980  (22  U.S.C.  4064(g))  with  respect 
to  the  waiver  of  salary/annuity 
limitations  for  Foreign  Service 


annuitfmts  reemployed,  on  a  temporary 
basis,  by  the  United  States  Agency  for 
International  Development  in  support  of 
operations  in  Iraq  and  Afghanistan. 

This  authority  may  be  re-delegated  by 
the  Administrator  to  the  Director  of 
Personnel  for  the  United  States  Agency 
for  International  Development. 

Notwithstanding  any  provisions  4)f 
this  Delegation  of  Authority,  the 
Secretary  of  State,  the  Deputy  Secretary 
of  State,  the  Under  Secretary  of  State  for 
Management,  and  the  Director  General 
of  the  Foreign  Service  and  Director  of 
Human  Resources  may  at  any  time 
exercise  the  functions  herein  delegated. 

Any  reference  in  this  Delegation  of 
Authority  to  any  statute  or  delegation  of 
authority  shall  be  deemed  to  be  a 
reference  to  such  statute  or  delegation  of 
authority  as  amended  from  time  to  time. 

This  Delegation  of  Authority  shall  be 
published  in  the  Federal  Register. 

Dated:  November  6,  2003. 
Grant  S.  Green, 

Under  Secretary  of  State  for  Management, 
Department  of  State. 

[FR  Doc.  03-29012  Filed  11-19-03;  8:45  am) 

BILUNG  COOE  4710-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
Ried  the  Week  Ending  November  7, 
2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be, 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2003-16479. 
Date  Filed:  November  5,  2003. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

Mail  Vote  340, 

PTC  COMP  1104  dated  7  November 
2003, 

Resolution  010c— Special  Amending 
Resolution  rl-r4, 

Intended  efi^ective  date:  15  November 
2003. 

Docket  Number:  OST-2003-1 6483.         « 

Date  Filed:  November  6,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  341,  PTC  COMP  1105 
Resolution  01  Od — Special  Passenger, 
Amending  Resolution  rl-rl2. 
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Intended  effective  date:  1  December 
2003. 

Andrea  M.  Jenkuia, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison. 
[FR  Doc;  03-29031  Filed  11-19-03;  8:45  am] 
MUMQ  CODE  «tio-aa-p 


DEPARTMENT  OF  TRANSPORTATION 

FMltral  AvMion  Administration 
[SunHmry  NoUc*  Na  PE-2003] 

Petition*  for  Exen^pUon;  Summary  of 
Pvtiiiont  RoMlvvd 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simunary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  10,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FAA-2003-16115]  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov.  Follow 
the  instructions  for  submitting 
comments  on  the  DOT  electronic 
docket  site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Nassif 
Building,  Room  PL-401,  Washington, 
DC  20590-0001. 

•  Hand  Delivery:  Room  PL-401  on  the 
plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow 
the  online  instructions  for  submitting 
comments. 


Dock^:  For  access  to  the  docket  to 
read  bacfground  documents  or 
comments  received,  go  to  http:// 
dms.dotjgov  at  any  time  or  to  Room  PL- 
401  on  tie  plaza  level  of  the  Nassif 
Buildind  400  Seventh  Street,  SW., 
Washinaon,  DC,  between  9  a.m.  and  5 
p.m.,  Maiday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Linsenmeyer  (202)  267-5174,  Tim 
Adams  (^02)  267-8033,  or  Sandy 
Buchanaii-Sumter  (202)  267-7271, 
Office  oflRulemaking  (ARM-1),  Federal 
A viationi  Administration,  800 
Indepent  lence  Avenue,  SW., 
Washing  on,  DC  20591. 

This  n  )tice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  i  1  Washington,  DC,  on  November 
17.  2003. 

Donald  PJl 

Assistant 


Byrne, 

'Jhief  Counsel  for  Regulations. 


Petition  or  Exemption 

Docke\  No.;  FAA-2003-16115. 

Petitio  ler:  Raytheon  Aircraft  Charter 
&  Manag  ;ment. 

Sectioi  I  of  14  CFR  Affected:  14  CFR 
ll9.71(e  . 

Descri  ition  of  Relief  Sought:  To 
permit  R  lytheon  Aircraft  Charter  & 
Manager  lent  to  appoint  a  Director  of 
Mainteni  mce  who  does  not  meet  the 
qualifica  ion  criteria  outlined  in  14  CFR 
119.71(e  .  Specifically,  the  exemption 
would  pf  rmit  Mr.  Tim  Bowman,  an 
individu^  who  does  not  possess  a 
powerpl^t  rating  on  his  mechanic 
certificate,  to  serve  as  Director  of 
Maintenance  for  Raytheon  Aircraft  and 
Charter  Management. 

[FR  Doc.  (13-29024  Filed  11-19-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-64] 

Petition^  for  Exemption;  Summary  of 
Petition^  Received;  Correction 

AGENCY:  t'ederal  Aviation 
Adminis  ration  (FAA),  DOT. 
ACTION:  I  lotice  of  petitions  for 
exemptii  n  received;  correction. 


SUMMAR) : 

correctiop 
received 


ter 

64186). ' 
summar 
relief 
CFR. 


fron 


FOR 

Adams  ( 


:  This  document  makes  a 

to  the  summary  of  petitions 
published  in  the  Federal 
on  November  12,  2003  (68  FR 
hat  notice  contained  a 
of  certain  petitions  seeking 
specified  requirements  of  14 


FORI  HER 


MFORMATKM  CONTACT: 
02)  267-8033,  Sandy 


Tim 


3uchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

Correction 

In  notice  of  petitions  for  exemption 
FR  Doc.  03-28256,  published  on 
November  12,  2003  (68  FR  64186),  make 
the  following  correction:  ^ 

1.  On  page  64187,  in  coliimn  2, 
beginning  on  line  four,  correct  "Docket 
No.:  FAA-2003-16195"  to  read  "Docket 
No.:  FAA-2003-16138". 

-    Issued  in  Washington,  DC,  on  November 
17,  2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  03-29023  Filed  11-19-03;  8:45  am] 
MIXING  CODE  491»-13-P 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
04-06-C-OO-DBQ  To  Impose  and  Use 
the  Revenue  From  a  Panenger  Facility 
Charge  (PFC)  at  Dubuque  Regional 
Airport,  Dubuque,  lA 

agency:  Federal  Aviation  ~ 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dubuque 
Regional  Airport  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity  , 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  22,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  901  Locust,  Kansas 
City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Andrew 
D.  Perry,  A.A.E.,  Airport  Manager, 
Dubuque  Regional  Airport,  at  the 
following  address:  11000  Airport  Road, 
Dubuque,  lA  52003. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Dubuque 
Airport  Commission,  Dubuque  Regional 
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Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  901  Locust, 
Kansas  City,  MO  64106,  (816)  329-2641. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Dubuque  Regional  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  November  7,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Dubuque  Airport 
Commission,  Dubuque,  Iowa,  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  25,  2004. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  June, 
2004. 

Proposed  charge  expiration  date: 
November.  2005. 

Total  estimated  PFC  revenue: 
$253,795. 

Brief  description  of  proposed 
project(s):  Environmental  assessment 
and  benefit  cost  analysis,  rehabilitation 
of  Taxiway  Charlie  and  lighting  of 
Taxiways  Charlie  and  Delta,  snow 
removal  equipment,  airport  master  plan, 
replace  southeast  section  of  Taxiway 
Alpha  lighting,  and  acquire  a  ground 
level  boarding  bridge. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Dubuque 
Regional  Airport. 

Issued  in  Kansas  City,  Missouri,  on 
November  10,  2003. 
George  A.  Hendon,     - 
Manager,  Airports  Division,  Central  Region. 
[FR  Doc.  03-29028  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-16528] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2004 
Harley  Davidson  FX,  PL,  XL,  and 
VRSCA  Motorcycles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2004 
Harley  Davidson  FX,  FL,  XL.  and 
VRSCA  motorcycles  are  eligible  for 
importation. 


SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2004  Harley 
Davidson  FX,  FL,  XL,  and  VRSCA 
motorcycles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for  sale  in 
the  United  States  and  that  were  certified 
by  their  manufacturer  as  complying 
with  the  safety  standards,  and  (2)  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  22,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  St.,  SW.,  Washington,  DC 
20590  (docket  hours  are  from  9  a.m.  to 
5  p.m.).  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Nimiber  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Comphance,  NHTSA  (202-366-3151). 
'supplementary  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 


into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  piu^uant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Feideral  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  Uie  Federal 
Register. 

Milwaukee  Motorcycle  Imports,  Inc. 
of  Milwaukee,  Wisconsin 
("MMI")(Registered  Importer  99-192) 
has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  2004  Harley 
Davidson  FX,  FL,  XL,  and  VRSCA 
motorcycles  are  eligible  for  importation 
into  the  United  States.  The  vehicles  that 
MMI  believes  are  substantially  similar 
are  2004  Harley  Davidson  FX^  FL,  XL, 
and  VRSCA  motorcycles  that  were 
manufactured  for  sale  in  the  United 
States  and  certified  by  their 
manufacturer,  Harley  Davidson  Motor 
Company,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2004 
Harley  Davidson  FX,  FL,  XL,  and 
VRSCA  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

MMI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2004  Harley  Davidson 
FX,  FL,  XL,  and  VRSCA  motorcycles,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2004  Harley  Davidson 
FX,  FL,  XL,  and  VRSCA  motorcycles  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
111  Reanriew  Mirrors,  116  Brake  Fluid, 
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119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  122 
Motorcycle  Brake  Systems,  and  205 
Glazing  Materials. 

The  petitioner  also  states  that  the 
vehicles'  original  manufacturer  has 
stainped  into  the  headstock  a  17-digit 
vehicle  identification  number  (VIN)  and 
affixed  a  label  to  the  vehicles  with  the 
same  VIN,  as  required  by  49  CFR  part 
565. 

The  petitioner  further  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies,  which  incorporate  DOT 
certified  headlamps;  (b)  replacement  of 
all  stop  lamp  and  directional  bulbs  with 
ones  that  are  certified  to  DOT 
requirements;  (c)  replacement  of  all 
lenses  and  housings  (if  needed)  with 
ones  that  are  certified  to  DOT 
requirements. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S.- 
model  speedometer  reading  in  miles  per 
hour  and  a  U.S.-model  odometer 
reading  in  miles. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
front  of  the  motorcycle  frame  at  the  time 
modifications  are  completed  to  comply 
with  the  requirements  or49  CFR  part 
567. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL^Ol ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will.be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(bid);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  17,  2003. 
KmiMth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-29032  Filed  11-19-03;  8:45  am] 
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GoMen  l^les  Terminal  Railroad,  Inc.— 
Trackage  Rights  Exemption— CSX 
Transpoftation,  Inc. 

CSX  Transportation,  inc.  (CSXT), 
pursuant  to  a  written  trackage  rights 
agreemei  t  entered  into  between  CSXT 
and  Gold  en  Isles  Terminal  Railroad,  Inc. 
(GIT),  ha  I  agreed  to  grant  certain 
trackage  ights  to  GIT  over  CSXT's  rail 
line  betw  een  milepost  A489  near 
Georgia  I  orts  Authority's  Garden  City 
Termina  and  milepost  S500  at  or  about 
the  entrance  to  CSXT's  Savannah  Yard, 
plus  sufficient  tail  room  from  the  north 
entrance  to  Old  Savannah  Yard,  through 
Loricks  Uead,  out  on  Number  One  Main 
to  milepc  st  A492,  and  from  the  south 
entrance  of  Old  Savannah  Yard,  through 
the  Bloss  )m  signal,  out  on  Mainline  to 
milepost  S504  in  Chatham  County,  GA. 

The  tra  asaction  was  scheduled  to  be 
consumn  ated  after  November  7,  2003, 
the  effect  ive  date  of  the  exemption  (7 
days  aftei  ■  the  notice  was  filed). 

The  pi  rpose  of  the  trackage  is  to 
allow  Gr  '  access  to  the  Savannah  Yard 
which  it  s  simultaneously  leasing  from 
CSXT,  ax  d  to  provide  terminal 
switchin; ;  and  other  services  for 
customer  >  in  the  Georgia  Ports 
Authorit]  's  Garden  City  Terminal  Area. 

As  a  CO  ndition  to  this  exemption,  any 
employe*  s  affected  by  the  trackage 
rights  wi  1  be  protected  by  the 
conditioi  s  imposed  in  Norfolk  and 
Western  .  \y.  Co.— Trackage  RigfOs—BN. 
354  I.C.C  605  (1978),  as  modified  in 
Mendocii  \o  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  m  itice  is  filed  xmder  49  CFR 
1180.2(d  (7).  If  the  notice  contains  false 
or  mislea  ding  information,  the 
exemptio  n  is  void  ab  initio.  Petitions  to 
revoke  th  e  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  i  petition  to  revoke  vdll  not 
automatii  :ally  stay  the  transaction. 

An  ori|  inal  and  10  copies  of  all 
pleading! ,  referring  to  STB  Finance 
Docket  Nq.  34432,  must  be  filed  with 
the  Surfa  :e  Transportation  Board,  1925 
K  Street,  MW.,  Washington,  DC  20423- 
0001.  In  ( iddition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  G  Dllatz,  Griffin  &  Ewing,  P.C, 
Four  Pen  i  Center  Plaza,  1600  John  F. 
Kennedy  Blvd.,  Suite  200,  Philadelphia, 
PA  1910;  -2808. 

Board  i  lecisions  and  notices  are 
available  on  oiu-  Web  site  at  "http:// 
www.stb.  dot.gov." 

Decided  ;  November,  12,  2003. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WUIiaau, 
Secretary. 
[FR  Doc.  03-28886  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doctal  No.  34423] 

M  &  B  Railroad,  LLC— Acqulsttion 
and  Operation  Exemptloi>— CSX 
Transportation,  inc. 

M  &  B  Raifroad,  L.L.C.  (MNBR),  a 
Class  III  rail  carrier,  has  filed  a  verified 
notice  of  exemption  imder  49  CFR 
1150.41  to  acquire  from  CSX 
Transportation,  Inc.  (CSXT),  and  operate 
two  segments  of  rail  line.  The  first 
segment  extends  30.22  miles  from 
milepost  XXB  189.00  (some  mileposts 
on  this  segment  are  not  a  full  mile  apart) 
near  Burkeville,  AL  (also  known  as 
Bmrkville),  to  milepost  XXB  222.00  at 
the  Western  Jimction  station  in  Dallas 
County,  AL.  The  second  segment 
extends  approximately  63.46  miles  from 
milepost  OOR  716.25  at  the  Western 
Junction  station  in  Dallas  County,  AL,  to 
milepost  ORS  779.71  neeir  Myrtlewood, 
AL.  The  segments  being  acquired  also 
include  CSXT's  Selma  Yard,  at  Selraa, 
AL,  and  the  following  stations  (all  in  • 
Alabama):  Myrtlewood  (milepost  ORS 
-781),  Linden  (milepost  ORS  771),  Hugo, 
Thomaston  (milepost  ORS  760),  Cenfral 
Mills,  Orville  (milepost  ORS  736), 
Selma  (milepost  ORS  720),  Western 
Jimction  (mileposts  ORS  717/XXB  222), 
Alamet  (milepost  XXB  219),  Tyler 
(milepost  XXB  213),  Benton  (milepost 
XXB  207),  Laneville  (milepost  XXB 
204).  Whitehall  (milepost  XXB  200), 
Latham  Spur  (milepost  XXB  198), 
Lowndesboro  (milepost  XXB  194), 
Robinsons  (milepost  XXB  190),  and 
Biu-keville  (milepost  XXB  189).  The 
acquisition  also  includes  acquisition  by 
MNBR  of  14  miles  of  incidental 
overhead  trackage  rights  extending  from 
Burkeville  to  Montgomery  Yard  in 
Montgomery,  AL.  The  trackage  rights 
will  allow  MNBR  to  interchange  traffic 
with  CSXT  at  CSXT's  Montgomery 
Yard. 

Because  MNBR's  projected  annual 
revenues  will  exceed  $5  million,  MNBR 
certified  to  the  Board  on  October  21, 
2003, » that  it  had  posted  the  required 


'  Due  to  the  timing  of  MNBR's  certification  to  the 
Board,  consummation  under  these  circumstances 
would  have  had  to  be  delayed  until  December  20, 
2003  (60  days  after  MNBR's  certification  to  the 
Board  that  it  had  complied  with  the  requirements 
of  49  CFR  1150.42(e)).  In  a  decision  in  this 


notice  of  intent  to  undertake  th6 
proposed  transaction  at  the  workplace 
of  the  employees  on  the  affected  line 
and  had  served  a  copy  of  the  notice  of 
intent  on  the  national  offices  of  all  labor 
unions  with  employees  on  the  rail  line. 
See  49  CFR  1150.42(e).  MNBR  stated  in 
its  verified  notice  that  the  transaction 
was  scheduled  to  be  consummated  on 
November  16,  2003.2 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34423,  must  be  filed  with 
the  Siuface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Donald  G. 
Avery,  Slover  &  Loftus,  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036-3003. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"ivivw.st6.dot.gov." 

Decided:  November  14,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  0£Eice  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-29034  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  4915-00-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

November  12,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room 
11000, 1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 


proceeding  served  on  November  3,  2003,  however, 
the  Board  granted  the  request  by  MNBR  for  waiver 
of  the  remainder  of  the  60-day  notice  period  to 
allow  consummation  to  occiur  as  early  as  November 
14.  2003. 

.    ^  It  appears  on  this  record  that  the  parties 
intended  to  eSect  the  operational  changes  on 
November  16,  2003,  but  that  they  proposed  to 
"close"  on  November  14,  2003. 


DiATCS:  Written  comments  should  be 
received  on  or  before  December  22,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1558. 

Revenue  Procedure  Number:  Revenue 
Procediu'e  97-43. 

Revenue  Ruling  Number:  Revenue 
Ruling  97-39. 

Type  of  Review:  Extension. 

Title:  Revenue  Procedure  97-43: 
Procedures  for  Electing  Out  of 
Exemptions  imder  Section  1.475(c)-l; 
and  Revenue  Ruling  97-39:  Mark-to- 
Market  Accounting  Method  for  Dealers 
in  Securities. 

Description:  Revenue  Procedure  97- 
43  provides  taxpayers  automatic 
consent  to  change  to  mark-to-market 
accoimting  for  securities  after  the 
taxpayer  elects  under  section  1.475(c)- 
1,  subject  to  specified  terms  and 
conditions.  Revenue  Ruling  97-39 
provides  taxpayers  additional  mark-to- 
market  guidance  in  a  question  and 
answer  format. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Respondent: 
5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

OMB  Number:  1545-1573. 

Regulation  Project  Number:  REG- 
130477-00  and  REG-130481-OO  Final. 

Type  of  Review:  Extension. 

Title:  Required  Distributions  fi-om 
Retirement  Plans. 

Description:  The  regulation  permits  a 
taxpayer  to  name  a  trust  as  the 
beneficiary  of  the  employee's  benefit 
under  a  retirement  plan  and  use  the  life 
expectancies  of  the  beneficiaries  of  the 
trust  to  determine  the  required 
minimum  distribution,  if  certain 
conditions  are  satisfied. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Respondent:: 
20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
333  hours. 

OMB  Number:  1545-1697. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-35. 

Type  of  Review:  Extension. 

Title:  Section  1445  Withholding 
Certificates. 

Description:  Revenue  Procedure 
2000-35  provides  guidance  concerning 
applications  for  withholding  certificates 
under  Code  section  1445. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper:  10  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  60,000  hours. 

OMB  Number:  1545-1701. 

Revenue  Procedure  Number:  Revenue 
Procedure  2000-37. 

Type  of  Review:  Extension. 

Title:  Reverse  Like-Kind  Exchanges. 

Description:  The  revenue  procedure 
provides  a  safe  harbor  for  reverse  like- 
kind  exchanges  tmder  which  a 
transaction  using  a  "qualified  exchange 
accommodation  arrangement"  will 
qualify  for  non-recognition  treatment 
under  §  1031  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Farm. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,600. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper:  2  hours. 

Frequency  of  Response:  Other  (one- 
time per  transaction). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,200  hours. 

Clearance  Officer:  R.  Joseph  Durbala, 
(202)  622-3634,  hitemal  Revenue 
Service,  Room  6411, 11 11  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

(FR  Doc.  03-28992  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  ttie  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Wednesday,  December  17,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227  (toll- 
free),  or  718-488-3557  (non  toll-free). 
SUPPLBiENTARY  mFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  December  17,  2003  from  2 
p.m.  to  3  p.m.  EST  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
MetroTech  Center,  625  Fulton  Street, 
Brooklyn,  NfY  11201.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Marisa  Knispel. 

The  agenda  will  include  various  IRS 
issues. 

Dated:  November  17,  2003. 
Tenbeia  Carter, 

Acting  Director.  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-29044  Filed  11-19-03;  8:45  am] 

BILUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Intemei  Revenue  Service 

Open  Meeting  of  the  Wage  & 
investment  Reducing  Taxpayer  Burden 
(Notices)  issue  Committee  of  the 
Taxpayer  Advocacy  Panei 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasiuy. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Reducing  Taxpayer 
Burden  (Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Wednesday,  December  17,  2003  from  12 
noon  EST  to  1  p.m.  EST. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallie  Chavez  at  1-888-912-1227,  or 
954-423-7979. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Biuden 


(Notices!  Issue  Committee  of  the 
Taxpayei  Advocacy  Panel  will  be  held 
Wednesday,  December  17,  2003,  from 
12  noon  PST  to  1  p.m.  EST  via  a 
telephone  conference  call.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
considerja  written  statement,  please  call 
1-888-912-1227  or  954-423-7979,  or 
write  Saiie  Chavez,  TAP  Office,  1000 
South  Piie  Island  Road,  Suite  340, 
Plantatioh,  FL  33324.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Salle  Chavez.  Ms.  Chavez  can  be 
reached  1 1 1-888-912-1227  or  954- 
423-797!  I. 

The  ag  mda  will  include  various  IRS 
issues. 

Dated:  Itovember  17,  2003. 
Tersheia  <  larter. 

Acting  Di^tor,  Taxpayer  A  dvocacy  Panel. 


(FR  Doc. 

BILUNG 
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4a30-01-P 


CODE 


DEPART  MENT  OF  THE  TREASURY 

internal  I  ievenue  Service  | 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panei  (including  the  States 
of  iiilnols,  Indiana,  Kentucicy,  Michigan, 
Ohio,  Wdst  Virginia,  and  Wisconsin) 

AGENCY:  internal  Revenue  Service  (IRS) 
Treasury] 

ACTION:  I^otice. 

1 

SUMMARYJ  An  open  meeting  of  the  Area 
4  Taxpaj«r  Advocacy  Panel  will  be 
conduct  eld  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  coimment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  ievenue  Service. 
DATES:  The  meeting  will  be  held 
Wednesday,  December  17,  2003,  at  8 
a.m.,  Central  standard  time. 
FOR  FURlitER  INFORMATION  CONTACT: 
Mary  Ana  Delzer  at  1-888-912-1227,  or 
(414)  2971-1604. 

SUPPLEM8NTARY  INFORMATION:  Notice  is 
hereby  gik^en  pursuant  to  Section 
10(a)(2)  df  the  Federal  Advisory 
CommittAe  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayei  Advocacy  Panel  will  be  held 
Wednestfey,  December  17,  2003,  at  8 
a.m.,  Ceisral  standard  time  via  a 
telephony  conference  call.  You  can 
submit  vt^tten  comments  to  the  panel 
by  faxindto  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
StoplOOqMEL,  310  West  Wisconsin 
Avenue,  Milwaukee.  WI  53203-2221. 
Public  cQBnments  will  also  be  welcome 


during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  November  17,  2003. 
Tersheia  Caitar, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-29046  Filed  11-19-03;  8:45  am] 
BILUNG  CODE  4nO-01-P 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
Initiative  Issue  (MU)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

agency:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION:  Notice. 

NUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference).  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service. 

DATES:  The  meeting  will  be  held  Friday, 
Dpcember  19,  2003  from  1  p.m.  EST  to 
2  p.m.  EST. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday, 
December  19,  2003  from  l.p.m.  EST  to 
2  p.m.  EST  via  a  telephone  conference 
call.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7977,  or  write  hiez  E.  De 
Jesus,  TAP  Office,  1000  South  Pine 
Island  Rd.,  Suite  340,  Plantation,  FL 
33324.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954^23-7977. 

The  agenda  wiU  include  the 
following:  Various  IRS  issues. 
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Dated:  November  17,  2003. 
Teraheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-29047  Filed  11-19-03;  8:45  am] 
BHXMG  CODE  4S30-01-P 
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Thursday, 
November  20,  2003 


Part  n 


Department  of 
Transportation 


Federal  Highway  Administration 


23  CFR  Part  655 

National  Standards  for  Traffic  Control 
Devices:  Manual  on  Uniform  Traffic 
Control  Devices  for  Streets  and 
Highways;  Revision;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Admlnlstratibn 

23CFRPart655 

[FHWA  DodMt  No.  FHWA-2001-11158] 

RIN  212S-AE93 

National  Standarda  for  Traffic  Control 
Oavicaa:  Manual  on  Uniform  Traffic 
Control  Dovlcaa  for  Slraafta  and 
HIgtnvaya;  RavMon 

AQENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  The  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD)  is 
incorporated  by  reference  in  23  CFR 
part  655,  subpart  F,  approved  by  the 
Federal  Highway  Administration,  and 
recognized  as  the  national  standard  for 
traffic  control  devices  used  on  all  public 
roads.  The  purpose  of  this  final  rule  is 
to  revise  standards,  guidance,  options, 
an4  supporting  information  relating  to 
the  traffic  control  devices  in  all  parts  of 
the  MUTCD,  to  expedite  traffic,  promote 
uniformity,  improve  safety,  and 
incorporate  technology  advances  in 
traffic  control  device  application.  The 
MUTCD,  with  these  changes 
incorporated,  is  being  designated  as  the 
2003  edition  of  the  MUTCD. 
EFfECnvE  DATE:  This  final  rule  is 
effectiv&E>ecember  22,  2003.  The 
incorporation  by  reference  of  the 
publication  listed  in  this  regulation  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  December 
22.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Huckaby,  Office  of 
Transportation  Operations,  Room  3408, 
(202)  366-9064,  or  Mr.  Raymond 
Cuprill,  Office  of  the  Chief  Counsel, 
Room  4230,  (202)  366-0791,  U.S.  _ 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Ekctronic  Access 

This  document,  the  notice  of 
proposed  amendments  (NPA).  and  all 
comments  received  may  be  viewed 
online  through  the  Dociunent 
Management  System  (DMS)  at  http:// 
dms.dot.gov.  The  DMS  is  available  24 
hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  Web  site. 


An  electronic  copy  of  this  doomient 
may  alst  be  downloaded  by  using  a 
computi  )T,  modem  and  suitable 
commui  dcations  software  from  the 
Govemipent  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  CH  the  Federal  Register's  home 
page  at:  http://www.archives.gov  and  the 
Goveminent  Printing  Office's  Web  page 
at:  http:,  7www.gpo.gov. 

Backgn  und 

On  Mty  21,  2002,  at  67  FR  35850,  the 
FHWA  Published  a  notice  of  proposed 
amendments  (NPA)  proposing  revisions 
to  the  Nnnual  on  Uniform  Traffic 
Control  pevices  (MUTCD).  Those 
changes,  were  proposed  to  be  designated 
as  Revi^on  No.  2  of  the  Millennium 
(2000)  edition  of  the  MUTCD.  Interested 
persons  were  invited  to  submit 
comme4ts  to  FHWA  Docket  No.  FHWA- 
2001-1:^159.  Based  on  the  comments 
received  and  its  own  experience,  the 
FHWA  K  issuing  a  final  rule  and  is 
designating  the  MUTCD,  with  these 
changes  incorporated,  as  the  2003 
Edition  of  the  MUTCD.  The  FHWA 
believes^ that  the  title  "2003  Edition" 
would  bje  easier  for  readers  to  foUow 
rather  than  the  title  "Revision  No.  2  of 
the  Millennium  (2000)  edition." 

A  list  pf  all  of  the  items  in  this  final 
rule  and  the  text  of  the  2003  edition  of 
the  MUJCD,  with  these  final  rule 
changes  incorporated,  are  available  for 
inspection  and  copying,  as  prescribed  in 
49  CFR  )art  7,  at  the  FHWA  Office  of 
Transpc  rtation  Operations,  Room  3408. 
400  Sev  mth  Street,  SW.,  Washington, 
DC  205<  0.  Furthermore,  the  list  of  all 
items  in  this  final  rule  and  the  text  of 
the  200;  edition  of  the  MUTCD,  with 
these  fii  al  rule  changes  incorporated, 
are  avai  able  on  the  FHWA's  MUTCD 
Internet  site  http://mutcd.fhwa.dot.gov. 
The  previous  version  of  the  MUTOD,  the 
20O0  MUTCD  with  Revision  1  text 
incorpofated  is  also  available  on  this 
Intemetjsite.  The  2003  edition 
supersedes  all  previous  editions  and 
revision  s  of  the  MUTCD. 

Summafy  of  Comments 

The  FkWA  received  293  letters 
submitti  d  to  the  docket,  containing  over 
5,000  in  dividual  comments  on  the 
MUTCE  in  general  or  on  one  or  more 
parts,  cl  apters,  sections,  or  paragraphs 
contain!  d  in  the  MUTCD.  Comments 
were  re<  eived  from  the  National 
Commit  ee  on  Uniform  Traffic  Control 
Devices  (NCUTCD),  State  Departments 
of  Trani  portation  (DOTs).  city  and 
county  tovemment  agencies.  Federal 
government  agencies,  consulting  firms, 
private  industry,  associations,  other 
organizations,  and  individual  private 


citizens.  The  FHWA  has  reviewed  and 
analyzed  all  the  comments  received. 
The  significant  comments  and 
siunmaries  of  the  FHWA's  analyses  and 
deterininations  are  discussed  below. 
General  comments  and  significant 
global  changes  throughout  the  MUTCD 
are  discussed  first,  followed  by 
discussion  of  significant  comments  and 
adopted  changes  in  each  of  the 
individual  Parts  of  the  MUTCD. 

Discussion  of  Adopted  General  and 
Global  Changes  Throu^out  the  MUTCD 

In  die  NPA,  the  FHWA  proposed 
designating  the  changes  to  the  MUTCD  ^ 
as  Revision  No.  2  of  the  Milleimium 
(2000)  edition  of  the  MUTCD. 
Comments  were  received  from  the 
American  Association  of  State  Highway 
Transportation  Officials  (AASHTO),  the 
American  Traffic  Safety  Services 
Association  (ATSSA)  and  the  Institute 
of  Transportation  Engineers  (ITE)  (the 
three  associations  who  publish  the^ 
MUTCD  in  hard-copy  book  format)  and 
from  other  individuals  opposing  this 
proposed  designation  as  Revision  No.  2. 
The  commenters  expressed  the  opinion 
that  the  niunber  and  extent  of  changes 
are  too  great  in  scope  to  be  considered 
a  mere  revision  of  die  2000  edition  and 
that  the  MUTCD,  with  the  changes 
incorporated,  should  be  designated  as  a 
complete  new  edition  of  the  MUTCD,  to 
minimize  user  confusion.  The 
commenters  also  stated  that  a  new 
graphical  design  for  the  cover  and  title 
pages  of  each  part  of  the  MUTCD  are 
needed  to  make  the  new  edition  clearly 
distinguishable  by  users  from  earlier 
editions.  The  FHWA  agrees  with  these 
comments  and  designates  the  MUTCD, 
with  the  adopted  final  rule  changes 
incorporated,  as  the  2003  Edition  of  the 
MUTCD  and  also  adopts  new  graphical 
designs  for  the  cover  and  title  pages  of 
each  part  of  the  2003  MUTCD.  The 
FHWA  revises  Table  I-l  and  all  page 
headers  to  reflect  this  designation. 

Additionally,  die  FHWA  received 
comments  from  ITE,  ATSSA,  traffic 
engineering  consultants  and  private 
citizens  that  the  proposed  continuation 
of  the  2000  MUTCD's  page  layout 
format  and  graphics  formats  is 
inappropriate  and  that  these  elements 
need  improvement  to  adequately  serve 
users.  Suggestions  included  reducing 
the  amount  of  "white  space"  on  text 
pages  to  reduce  the  total  number  of 
pages  in  the  MUTCD,  using  accurate 
fonts  and  letter  spacing  on  illustrations 
of  signs,  using  more  accurate 
proportioning  of  lanes  and  pavement 
markings  on  figures,  and  various  other 
adjustments  to  graphics  to  aid  in  user 
understanding  and  to  make  the  figures 
more  accurately  reflect  the  standards, 
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guidance,  and  options  contained  in  the 
text  of  the  MUTCD.  The  FHWA  agrees 
that  the  page  layout  and  graphics 
fonnatting  of  the  2000  MUTCD  needs  to 
be  improved  in  the  2003  edition  to  make 
the  dociunent  more  usable  by  the 
pubhc.  Accordingly,  in  this  final  rule 
the  FHWA  revises  the  text  page  layouts 
to  reduce  white  space  and  thereby 
reduce  the  number  of  text  pages  by 
about  one-third,  while  still  maintaining 
good  layout  for  readability  both  online 
and  in  printed  book  format.  The  FHWA 
also  revises  many  of  the  figures  in  the 
MUTCD  to  make  sign  illustrations 
pattem-accinate  and  illustrations  of 
pavement  markings  and  other  devices 
more  understandable  and  to  accurately 
reflect  provisions  in  the  MUTCD  text. 

The  FHWA  cdso  received  many 
comments  about  the  lack  of  consistency 
between  some  of  the  signs  and 
pavement  markings  illustrated  in 
various  figures  in  the  MUTCD  and  the 
illustrations  in  the  "Standard  Highway 
Signs"  (SHS)  book.1  The  FHWA  agrees 
that  these  inconsistencies  cause 
inordinate  confusion  to  users,  and  in 
this  final  rule  the  FHWA  revises  many 
of  the  MUTCD  figines  to  illustrate  or 
refer  to  all  SHS  signs  that  are  consistent 
with  this  2003  MUTCD.  This  will  better 
serve  users  by  greatly  improving  the 
consistency  of  the  MUTCD  with  the 
SHS. 

Additionally,  in  the  NPA,  the  FHWA 
proposed  minor  grammatical  or  style 
changes  to  the  MUTCD  text  to  improve 
consistency  with  related  text  or  figures, 
to  improve  clarity,  or  to  correct  minor 
errors.  Where  the  FHWA  proposed  to 
add  new  sections  within  a  chapter  of  the 
MUTCD,  the  FHWA  proposed  to 
renumber  the  sections  that  followed 
accordingly.  The  FHWA  proposed  to 
revise  all  Tables  of  Contents,  Lists  of 
Figures,  Lists  of  Tables,  and  page 
headers  and  footers  as  appropriate  to 
reflect  the  proposed  changes.  The 
FHWA  received  many  comments,  both 
in  general  and  on  many  specific  sections 
throughout  the  MUTCD,  agreeing  with 
these  minor  editorial  changes.  Some 
commenters  opposed  the  proposed  use 
of  some  specific  words  or  phrases  and 
recommended  substitute  words  or 
phrases  and/or  additional  minor 
editorial  revisions  to  correct  CTrors, 
improve  grammar,  clarity,  consistency, 


'  "Standard  Highway  Signs."  FHWA.  2002 
Edition  is  available  for  purchase  from  the  U.S. 
Government  Printing  Office  Bookstore, 
Superintendent  of  Doctunents,  Room  118,  Federal 
Building,  1000  Liberty  Avenue,  Pittsburgh.  PA 
15222.  Internet  Web  site  at 

http://bookstore.gpo.gov.  It  is  also  available  on  the 
FHWA's  Web  site  at  http://mutcd.fhwa.dot.gov  and 
is  available  for  inspection  and  copying  at  the 
FHWA  Washington  Headquarters  and  all  FHWA 
Division  Offices  prescribed  at  49  CFR  part  7. 


and  accuracy.  Where  appropriate,  the 
FHWA  incorporates  minor  editorial 
revisions  and  corrections  in  this  final 
rule. 

The  FHWA  also  received  comments 
on  the  fact  that  many  of  the  new 
sections  proposed  in  the  NPA  were  to  be 
added  at  the  end  of  the  chapter  in 
various  parts  of  the  MUTCD.  Several 
commenters,  particularly  State  DOTs, 
suggested  that  the  new  material  would 
be  more  logically  located  near  other 
similar  subjects  within  the  chapter 
rather  than  at  the  end.  The  FHWA 
agrees  with  many  of  the  comments  of 
this  nature  and  makes  editorial  changes 
in  the  text  and  figures  as  appropriate  in 
this  final  rule.  The  FHWA  also  relocates 
and  renumbers  some  of  the  new  sections 
to  appropriate  locations  within  the 
chapters  to  enhance  user  understanding, 
and  renumbers  subsequent  sections 
accordingly. 

In  the  discussions  below,  the  section 
numbers  and  titles  refer  to  those  in  this 
final  rule,  with  parenthetical  reference 
to  the  section  numbers  and  titles  in  the 
NPA  and/or  the  2000  Edition  if 
different,  as  appropriate. 

The  FHWA  also  received  comments 
from  traffic  engineering  consultants  and 
others  about  inconsistency  and  errors  in 
the  2000  MUTCD  and  in  the  NPA 
regarding  conversions  of  EngUsh  units 
to  metric  imits.  Accordingly,  the  FHWA 
made  a  comprehensive  review  of  all 
dimensions  and  units  of  measure  in  the 
MUTCD  and  identified  a  variety  of 
errors  in  conversions  of  English  units  to 
metric  units  that  had  occurred  diu-ing 
the  process  of  preparing  the  2000 
edition  of  the  MUTCD  and  that  had 
been  perpetuated  or  inaccurately 
corrected  in  the  NPA.  The  FHWA 
corrects  these  metric  conversions  in  this 
final  rule. 

In  the  NPA,  to  facilitate  easy 
reference,  the  FHWA  also  proposed 
giving  figure  numbers  and  titles  to  all 
pages  that  did  not  have  a  figure  ntmiber 
for  images  of  traffic  control  devices  in 
the  2000  MUTCD.  The  FHWA  also 
proposed  changing  the  titles  of  a 
number  of  figiu-es  to  clarify  a  figure  as 
either  "typical"  or  "example(s)  of."  In 
general,  the  FHWA  proposed  using  the 
word  "typical"  in  the  title  if  the  figure 
portrays  preferred  or  recommended 
practice,  and  the  words  "example(s)  of 
in  the  title  if  the  figure  portrays  one  or 
several  of  a  variety  of  things  that  would 
be  acceptable  practice  with  no 
recommended  preference.  Also,  the 
FHWA  proposed  modifying  figures, 
where  appropriate,  to  reflect  proposed 
changes  in  the  text.  Most  of  the 
commenters  agreed  with  these  proposed 
changes.  In  a  few  cases,  the  FHWA 
received  comments  opposing  a 


proposed  change  of  a  specific  figure's 
title  from  "example(s)  of'  to  "typical," 
citing  reasons  why  the  figure  or  figures 
in  question  were  inaccurately  named 
based  on  the  FHWA's  stated  criteria. 
The  FHWA  adopts  the  proposed 
addition  of  or  changes  to  figure  numbers 
and  titles  with  revisions  to  address 
comments  as  appropriate. 

The  FHWA  also  received  several 
comments  from  the  U.S.  Access  Board 
and  from  organizations  representing  the 
blind,  visually  impaired,  and  people 
with  other  disabilities,  requesting  that 
the  MUTCD  be  changed  throughout  to 
make  it  fully  consistent  with  the  Draft 
Guidelines  for  Accessible  Public  Rights- 
of-Way  that  were  published  by  the 
Access  Board  on  June  17,  2002,  on  its 
Web  site  [http://www.access-board.gov). 
The  FHWA  disagrees  because  the  draft 
guidelines  published  by  the  Access 
Board  are  only  a  preliminary  draft  for 
initial  public  conunents,  and  they  have 
not  been  finalized.  The  Access  Board  is 
currently  reviewing  the  large  number  of 
initial  public  comments  received  on  the 
draft  and  plans  to  issue  a  notice  of 
proposed  rulemaking  (NPRM)  with  a 
revised  proposal  for  Guidelines  for 
Accessible  Public  Rights-of-Way  in 
2004.  After  the  Access  Board  completes 
its  rulemaking  on  this  matter  and  issues 
a  final  rule,  the  FHWA  plans  to  propose 
changes  to  the  MUTCD  to  make  it 
consistent  with  the  Access  Board's 
guidelines.  However,  in  recognition  of 
and  support  for  the  importance  of 
accessibility  issues  related  to  traffic 
control  devices,  in  the  NPA  the  FHWA 
proposed  a  variety  of  changes  to  the 
MUTCD  to  assure  consistency  with 
existing  requirements  of  the  Americans 
With  DisabUities  Act  (ADA).  42  U.S.C. 
12101  et  seq.,  and  other  regulatory 
requirements  concerning  accessibility  as 
they  pertain  to  traffic  control  devices.  In 
this  final  rule,  the  FHWA  adopts  most 
of  those  proposed  changes.  Fiuther 
discussion  of  accessibility  issues  may  be 
found  elsewhere  in  this  preamble  to  this 
final  rule,  especially  under  the 
discussion  of  adopted  revisions  to  Part 
6  of  the  MUTCD,  Temporary  Traffic 
Controls. 

The  FHWA  is  aware  that  section  508 
of  the  Rehabilitation  Act,  29  U.S.C.  794 
(2001),  requires  that  certain  electronic 
and  information  technology  (EFT)  be 
accessible  to  individuals  with 
disabilities.  By  regulation,  36  CFR 
1194.4  (2001),  EIT  includes  information 
contained  on  world  wide  Web  sites. 
Because  the  FHWA  distributes  the 
MUTCD  via  the  hiternet  site  [http:// 
mutcd.fhwa.dot.gov),  it  is  aware  that  it 
must  comply  with  section  508,  and  it 
has  done  so  by  providing,  in  addition  to 
the  PDF  file  format,  an  alternative 


format  (hypertext  markup  language — 
HTML),  that  is  accessible  to  individuals 
with  disabilities.  Included  within  those 
HTML  files  are  accessible  narrative 
descriptions  of  all  of  the  illustrations 
(figures)  that  are  contained  in  the 
MITTCD.  ThePHWA  notes  that,  while 
every  effort  has  been  made  to  assure 
complete  consistency  between  the  PDF 
and  HTML  file  formats,  the  PDF  version 
is  the  official  version  of  the  MUTQ)  and 
takes  precedence  over  any  potentially 
conflicting  text  in  that  may  occur  in  the 
HTML  version. 

A  summary  of  the  significant  changes 
for  each  of  the  parts  of  the  MUTCD  is 
included  in  the  following  discussion. 

Discussion  of  Adopted  Amendments  to 
the  Introduction 

1.  On  Page  i  the  FHWA  adds 
addresses  for  four  additional 
organizations  whose  publications  are 
referenced  in  the  various  parts  of  the 
MUTCD.  There  were  no  conunents  on 
these  additions  and  the  FHWA  adopts 
the  changes  as  proposed  in  the  NPA, 
with  further  revisions  to  add  Web  site 
addresses  for  each  of  the  organizations 
listed,  to  assist  users  of  the  MUTCD 
with  contacting  each  of  the 
organizations. 

2.  In  the  Introduction,  the  FHWA 
revises  the  second  paragraph  of  the  first 
STANDARD  statement  to  correct  an 
incorrect  reference  in  the  2000  MUTCD 
and  to  accurately  reflect  the  referenced 
text  of  the  Code  of  Federal  Regulations 
and  with  Section  1A.07  Responsibility 
for  Traffic  Control  Devices.  There  were 
no  comments  on  these  changes.  The 
FHWA  adopts  the  changes. 

In  the  second  SUPPORT  statement, 
the  FHWA  makes  a  minor  editorial 
change  to  correct  the  section  reference 
to  the  Uniform  Vehicle  Code  ^  in  the 
fourth  sentence  of  the  first  paragraph  to 
Section  15-116  of  the  UVC.  The  2000 
MUTCD  and  the  NPA  incorrectly 
referenced  Section  15-117  of  the  UVC 
regarding  traffic  control  devices  on 
private  property  used  by  the  public. 

The  FHWA  also  adds  a  second 
paragraph  to  the  GUIDANCE  statement 
tq  clarify  that,  except  when  a  specific 
niuneral  is  required  by  the  MUTCD  text, 
numerals  shown  in  sign  images  in  the 
figiires  that  specify  times,  distances, 
speed  limits,  and  weights  should  be 
regarded  as  examples  only,  and  that  the 
numerals  installed  on  actual  signs 
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2  The  "Uniform  Vehicle  Code  and  Model  Traffic 
Ordinance,"  2000  edition,  is  published  by  the 
National  Committee  on  Uniform  Traffic  Laws  and 
Ordinances,  107  S.  West  Street,  «110,  Alexandria, 
Virginia  22314.  It  is  available  for  inspection  as 
prescribed  at  49  CFR  part  7.  Purchase  information 
is  available  on  the  Web  site  for  the  National 
Comoiittee  at  http://www.ncutio.org. 


should  1^  appropriately  altered  to  fit  the 
specific  signing  situation.  This 
clarification  is  necessary  to  address 
comments  about  some  of  the  sign 
images  ibroughout  the  MUTCD  in  the 
NPA.      I 

The  FJiWA  also  adds  a  fourth 
SUPPOI  T  statement  to  clarify  the 
organize  tion  of  the  MUTCD  a[nd  explain 
how^  on«  could  reference  portions  of  the 
MUTCD  There  were  no  comments  on 
this  SUPPORT  statement  and  the  FHWA 
adopts  i(  as  proposed  in  the  NPA. 

The  FHWA  also  adds  a  new 
STANDARD  that  lists  special  phase-in 
target  cdmpliance  dates  for  various 
portionsjof  the  MUTCD.  The  purpose  of 
this  list  is  to  provide  a  convenient 
reference  guide  to  the  user  of  phase-in 
target  ccxnpliance  dates  for  various 
portions!  of  the  MUTCD.  The  FHWA 
received  comments  from  the  City  of 
Piano,  T  Bxas,  and  the  Association  of 
Pedestri  m  and  Bicycle  Professionals 
support]  Qg  the  presence  of  this  new 
text.  Soi  le  commenters  also  questioned 
the  use  <  if  the  word  "issuance"  in  the 
STANDi  IRD  stating  that  States  or  other 
Federal  tgencies  shall  adopt  changes  to 
the  MU'  CD  within  two  years  of 
issuance .  "Issuance"  in  this  usage  refers 
to  the  ds  te  that  the  FHWA 
Administrator  signs  the  final  rule, 
which  occurs  prior  to  the  publication 
date  anq  effective  date  of  \he  final  rule. 
This  lan^iuage  is  as  proposed  in  23  CFR 
655.603ft))(l)  and  cannot  be  changed  in 
the  MUTCD  Introduction  until  the  Code 
of  Federbl  Regulations  is  changed.  Such 
a  change  may  be  considered  in  a  future 
rulemalang. 

The  I^tional  Committee  on  Uniform 
Traffic  Oontrol  Devices  (NCUTCD), 
includiiK  members  of  the  Railroad-Light 
Rail  Transit  Technical  Committee  of  the 
NCUTCI)  opposed  the  wording  in  the 
first  paragraph  of  the  proposed  new 
STANDARD  that  would  require 
replacen  tent  of  damaged  devices  upon 
adoptioi  of  the  MUTCD  by  the  State  or 
other  Feqeral  agency.  The  commenters 
stated  that  replacement  of  damaged 
devices  is  normal  maintenance  Uiat 
should  I  ot  be  covered  by  this 
STANDi  IRD.  While  it  is  usually 
desirabli )  to  replace  damaged  devices 
with  on«  s  that  conform  to  the  current 
MUTCD  there  are  times  that  doing  so 
may  not  be  practical,  or  may  cause  the 
replaces  lent  device  to  be  inconsistent 
with  other  portions  of  the  Manual  or 
other  delices  in  a  series,  and  thereby 
cause  a  potential  safety  issue  for  road 
users.  Tie  FHWA  agrees  and  revises  the 
statement  by  deleting  replacement  of 
damage<J  devices  fi^m  the  STANDARD 
statement  and,  in  conjimction  with  this, 
at  the  en  d  of  the  MUTCD  Introduction 
:the  FHV  A  adds  new  OPTION  and 


SUPPORT  statements  regarding  the 
replacement  of  damaged,  non-compliant 
devices  as  part  of  maintenance  activities 
following  a  crash  or  other  event.  The 
FHWA  also  modifies  the  new 
STANDARD  statement  to  accurately 
reflect  existing  provisions  of  the  Code  of 
Federal  Regulations  in  regard  to 
different  requirements  that  apply  on    "^ 
Federal-aid  projects,  and  to  clarify  the 
FHWA's  auUiority  to  establish  phase-in 
target  compliance  dates  for  particular 
changes  to  the  MUTCD. 

The  NCUTCD,  State  and  local  DOTs, 
and  private  citizens  suggested  changes 
to  some  specific  proposed  special 
phase-in  target  compliance  dates.  The 
FHWA  deletes  the  word  "proposed" 
from  each  of  the  pliase-in  target 
compliance  dates  which  appeared  in  the 
NPA,  and  changes  the  phase-in  target 
compliance  dates  (from  what  was 
proposed  in  the  NPA)  for  the  following: 
Section  2B.28  Preferential  Only  Lane 
Sign  Placement  and  Application 
(numbered  2B.50  in  the  NPA),  Section 
2B.52  Hazardous  Material  Signs  (R14-2, 
R14-3)  (nxmibered  2B.46  in  the  NPA), 
Section  2C.30  Speed  Reduction  Signs 
(W3-5,  W3-5a)  (numbered  2C.51  in  the 
NPA),  Section  2D.38  Street  Name  Sign 
(D3-1),  Section  2D.39  Advance  Street 
Name  Signs  (D3-2),  Section  2E.28 
Interchange  Exit  Niunbering.  Section 
21.03  EVACUATION  ROUTE  Sign  (EM- 
1).  Section  4D.12  Flashing  Operation  of 
Traffic  Control  Sisals.  Section  4E.07 
Countdown  Pedestrian  Signals,  Section 
6D.03  Worker  Safety  Considerations 
(numbered  6D.02  in  the  NPA),  Section 
6E.02  High-Visibility  Safety  Apparel, 
Section  6F.58  Chaimelizing  Devices 
(numbered  6F.55  in  the  NPA),  Section 
6F.63  Type  I,  U,  or  ID  Barricades 
(nimibered  6F.60  in  the  NPA),  and  Part 
10  (Traffic  Controls  for  Highway-Light 
Rail  Transit  Grade  Crossings). 

The  FHWA  also  adds  phase-in  target 
compliance  dates  for  the  following: 
Section  2A.19  Lateral  Offset,  Section 
2B.06  STOP  Sign  Placement,  Section 
2B.09  YIELD  Sign  Applications,  Section 
2B.10  YIELD  Sign  Placement,  Section 
2B.13  Speed  Limit  Sign  (numbered 
2B.11  in  the  NPA),  Section  2C.16 
NARROW  BRIDGE  Sign  (W5-2) 
(numbered  2C.14  in  the  NPA),  Section 
2B.26  Preferential  Only  Lane  Signs  (R3- 
10  through  R3-15)  (niunbered  2B.48  in 
the  NPA) .  Section  2C.  34  Two- Way 
Traffic  Sign  (W6-3)  (numbered  2C.31  in 
the  NPA).  Section  2E.54  Reference 
Location  Signs,  Section  2E.59 
Preferential  Only  Lane  Signs,  Section 
3B.03  Other  Yellow  Longitudinal 
Pavement  Markings,  Section  3B.17 
Crosswalk  Markings,  Section  3B.19 
Pavement  Word  and  Symbol  Markings. 
Section  5C.05  NARROW  BRIDGE  Sign. 
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Section  6D.02  Accessibility 
Considerations,  Section  6F.03  Sign 
Placement,  6F.66  Longitudinal 
Channelizing  Barricades  (numbered 
6F.53  in  the  NPA),  Section  6F.82  Crash 
Cushions  (numbered  6F.78  in  the  NPA), 
and  Section  7B.12  Reduced  Speed 
School  Zone  Ahead  Sign  {S4-5,  S4-5a). 

The  FHWA  is  not  including  in  this 
final  rule  the  following  phase-in  taiget 
compliance  dates  that  had  been 
proposed  in  the  NPA:  Section  3B.14 
Raised  Pavement  Markers  Substituting 
for  Pavement  Markings,  Section  4E.04 
Size,  Design,  and  Illumination  of 
Pedestrian  Signal  Head  hidications, 
Sections  4F.04  and  4L.03  (these  sections 
are  removed  from  this  final  rule), 
Section  6F.69  Temporary  Raised  Islands 
(nimibered  6F.63  in  the  NPA),  and  for 
Section  8B.02  Highway-Rail  Grade 
Crossing  (Crossbuck)  Sign  (R15-1)  and 
Number  of  Tracks  Sign  (R15-2). 
.Discussion  of  these  changes,  additions, 
and  removals  of  phase-in  target 
compliance  dates  may  be  found  under 
the  discussions  of  the  individual 
sections. 

Discussion  of  Adopted  Amendments  to 
the  Table  of  Contents 

3.  The  FHWA  condenses  the  Table  of 
Contents  to  include  only  the  list  of  Parts 
and  Chapters.  Each  Part  continues  to 
begin  with  a  "table  of  contents"  that 
contains  the  page  nmnber  of  every 
section,  figure,  and  table.  This  change 
simplifies  the  search  for  an  item  by 
those  with  visual  disabilities  by 
enabling  them  to  advance  to  the 
appropriate  Part  and  then  page  more 
quickly  and  easily.  There  were  no 
comments  on  the  Table  of  Contents  and 
the  FHWA  adopts  the  changes. 

Discussion  of  Adopted  Amendments  to 
Part  1— General 

4.  In  Section  IA.05  Maintenance  of 
Traffic  Control  Devices,  in  the  second 
paragraph  of  the  GUIDANCE  statement, 
the  FHWA  revises  the  text  to  eliminate 
redimdancy.  The  FHWA  received  one 
editorial  comment  from  a  traffic 
engineering  consultant,  and  adopts  the 
suggested  editorial  changes  with  minor 
revision. 

5.  In  Section  1A.07  Responsibility  for 
Traffic  Control  Devices,  the  FHWA 
makes  a  minor  editorial  change  to 
correct  the  section  reference  to  the 
Uniform  Vehicle  Code  (UVC)  in  the  first 
sentence  of  the  second  paragraph  of  the 
SUPPORT  statement  to  Section  15-116 
of  the  UVC.  The  2000  MUTCD  and  the 
NPA  incorrectly  referenced  Section  15- 
117  of  the  UVC  regarding  traffic  control 


devices  on  private  property  used  by  the 
public. 

6.  In  Section  IA.10  Interpretations, 
Experimentations,:  Qumges  and  Interim 
Approvals,  titled  "Interpretations, 
Experimentations,  and  Changes"  in  the 
NPA,  the  FHWA  changes  the  first 
GUIDANCE  statement  to  a  STANDARD 
statement  to  require  that  requests  for 
interpretations,  permission  to 
experiment,  interim  approval,  or 
changes  to  the  MUTCD  must  be 
submitted  to  the  FHWA's  Office  of 
Transportation  Operations.  There  were 
no  comments  on  this  change. 

The  FHWA  received  three  comments 
bom  the  NCUTCD  and  the  Minnesota 
and  Ohio  DOTS  regarding  item  E  of  the 
second  GUIDANCE  statement  and  item 
D  of  the  fourth  GUIDANCE  statement, 
both  of  which  pertain  to  patented  or 
copyrighted  traffic  control  devices.  The 
commenters  suggested  that  certifying 
that  a  "concept"  for  a  traffic  control 
device  is  not  protected  by  a  patent  or 
copyright  is  vague  and  difficult  to 
interpret.  The  FHWA  agrees  and  inserts 
an  example  of  a  traffic  control  device 
concept  in  both  items  to  clarify  the 
intent. 

Additionally,  following  the  fourth 
GUIDANCE  statement  the  FHWA  adds 
SUPPORT.  GUIDANCE,  OPTION,  and 
STANDARD  statements  describing  the 
"interim  approval"  process  for  the 
FHWA  to  approve  or  allow  the  use  of 
new  traffic  control  devices.  Seven 
commenters  representing  industry  and 
local  governments  were  all  in  general 
support  of  the  new  interim  approval 
process. 

The  NPA  included  an  additional  new 
STANDARD  statement  between  the  new 
SUPPORT  and  GUIDANCE  statements. 
In  response  to  comments  from  the 
NCUTCD  and  the  California  Department 
of  Transportation  (Caltrans),  the  FHWA 
removes  as  incorrect  the  proposed 
STANDARD  statement  to  the  effect  that 
interim  approvals  will  be  considered 
only  when  submitted  by  the  public 
agency  or  private  toll  facility 
responsible  for  the  operations  of  the 
road  or  street.  It  is  not  FHWA's  intent 
to  limit  requests  for  interim  approvals  to 
only  public  agencies  or  private  toll  road 
authorities.  Requests  for  interim 
approvals,  interpretations,  and  changes 
can  be  made  by  anyone.  However, 
requests  for  experimentation  approvals 
will  continue  to  be  accepted  only  from 
public  agencies  or  private  toll  road 
authorities. 

The  FHWA  also  modifies  Figure  lA- 
2  to  reflect  the  "interim  approval" 


process  and  to  make  die  figure  more 
accurately  reflect  the  text  of  the 
MUTCD. 

7.  In  Section  lA.ll  Relation  to  Other 
Publications,  the  FHWA  modifies  the 
STANDARD  statement  to  update  the 
documents  listed  to  the  latest  editions. 
The  FHWA  also  adds  additional  sources 
of  information  in  the  SUPPORT 
statement  and  revises  the  order  of  the 
sources  of  information,  alphabetizing 
first  by  source,  then  by  the  title  of  the 
document.  There  were  several  editorial 
comments  suggesting  revisions  to  reflect 
current  editions  of  documents  that  the 
FHWA  incorporates  in  this  final  rule. 

8.  In  Section  1A.12  Color  Code,  the 
FHWA  adds  to  the  STANDARD 
statement  the  assignment  of  the  color 
fluorescent  pink  to  incident 
management  to  make  it  easier  for  road 
users  to  follow  directions  relating  to 
traffic  incidents.  This  color  was  referred 
to  as  fluorescent  coral  in  the  NPA.  The 
FHWA  received  several  comments  bom 
the  NCUTCD,  ATSSA,  the  Ohio, 
California,  Virginia  and  Missouri  DOTs, 
and  traffic  control  device 
manufacturers,  regarding  this  color. 
ATSSA,  the  Virginia  DOT,  and  several 
traffic  control  device  manufacturers  felt 
that  the  color  should  be  called 
fluorescent  pink,  other  traffic  control 
device  manufacturers  agreed  with  the 
color  coral,  and  Minnesota  DOT  wanted 
more  studies  regarding  effectiveness  of 
the  color.  The  FHWA  believes  that  the 
study  3  that  found  this  color  to  be 
effective  is  sufficient  and  that  further 
study  is  not  needed.  The  coordinates  of 
the  color  box  are  most  appropriately 
titled  "fluorescent  pink,"  and  the 
FHWA  intends  for  the  color  to  appear 
pinker  in  natiu«,  similar  to  the  sample 
signs  that  were  studied  and  found 
effective,  rather  than  coral.  The  FHWA 
reorders  the  items  in  the  STANDARD 
statement  so  that  the  colors  appear  in 
alphabetical  order,  adds  the  color 
"fluorescent  pink,"  and  restores  the 
color  "coral"  as  unassigned.  The  color 
coordinates  for  the  color  fluorescent 
pink  are  indicated  below. 


3  "Improvement  of  Conspicuity  of  Trailblazing 
Signs:  Phase  HI — Evaluation  of  Fluorescent  Colors' 
Virginia  Transportation  Research  Council  (VTRC) 
Report  No.  FHWA/VTRC  01-CR4,  Februaiy  2001, 
by  Neale,  Anders,  Schreiner,  and  Brich,  may  be 
ordered  from  VTRC  at  the  following  URL:  http:// 
www.virginiadot.org/vtTc/main/index jnain.htm. 
The  color  tested  and  recommended  in  this  report 
is  referred  to  as  fluorescent  coral,  howevw  the 
characteristics  (color  box  coordinates,  etc)  of  the 
color  tested  are  more  accurately  descfibed  as 
fluorescent  pink. 
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the  coni  ers  of  the  Fluorescent  Pink 
daytime  color  region  are  as  follows: 

The  Commission  IntematioDale  de 
I'Eclairage  (CIK)  (English:  International 
Commission  on  Ulumination) 
chromatidty  coordinates  (x,y),  defining 
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Fluorescent  materials  differ  from  non- 
fluorescent  materials  in  that  the  total 
luminance  is  the  sum  of  the  liuninances 
due  to  reflection  and  fluorescence.  The 
luminance  factor  Y  of  such  materials  is 
the  sum  of  the  luminance  due  to 
reflection  (Yr)  and  the  luminance  due  to 
fluorescence  (Yf).  Therefore.  Y=Yr+Yf. 
If  the  value  Yf  is  greater  than  zero,  the 
material  is  fluorescent;  if  Yf  equals  zero, 
then  the  limainance  factor  Y  is  equal  to 

Yr. 

These  four  pairs  of  chromaticity 
coordinates  determine  the  acceptable 
color  in  terms  of  CIE  1931  Standard" 
Colorimetric  System  (2  degree  standard  ' 
observer)  measured  with  CIE  Standard 
Illuminant  DBS  in  accordance  with  the 
American  Society  for  Testing  Materials 
(ASTM)  standard  £991.  In  addition,  the 
color  shall  be  fluorescent,  as  determined 
by  ASTM  E1247.'»  The  FHWA  amends 
title  23,  Code  of  Federal  Regulations, 
part  655,  appendix  to  subpart  F,  to  add 
chromaticity  coordinates  and  luminance 
factor  limits  for  the  color  of  fluorescent 
pink  retrorefiective  sign  materials. 

Additionally,  to  be  consistent  with 
Section  2C.42  Playground  Sign  (W15-1). 
the  FHWA  adds  "playground  warning" 
to  the  list  of  signs  assigned  the 
fluorescent  yellow-green  color. 

9.  In  Section  IA.13  Definitions  of 
Words  and  Phrases  in  This  Manual,  the 
FHWA  revises  definitions  in  the 
STAND_ARD  statement  for:  "Active 
Grade  Crossing  Warning  System," 
"Average  Day,"  "Beacon,"  "Crosswalk," 
"Highway  Traffic  Signal,"  "Raised 
Pavement  Marker",  "Road  User," 
"Shared-Use  Path,"  "Sidewalk."  "Sign 
Illumination"  and  "Traffic  Control 
Device"  to  better  reflect  accepted 
practice  and  terminologies  and  to 
provide  consistency  between  the 


*  A  list  of  the  American  Society  for  Testing 
Materials  (ASTM)  standards  is  available  on  the 
Internet  at  the  foUowing  URL:  http://www.qstm.oig. 
The  ASTM  International  is  a  global  forum  for  the 
development  of  consensus  standards.  Standard 
ASTM  E991-98  is  titled  "Standard  Practice  for 
Color  Measurement  of  Fluorescent  Specimens." 
Standard  ASTM  E1247-03  is  titled  "Standard 
Practice  for  Detecting  Fluorescence  in  Object-CoioT 
Specimens  by  Spectrophotometry." 


definitions  shown  here  and  in  other 
parts  of  the  Manual.  Additionally,  the 
FHWA  idds  definitions  for 
"Crash\*orthy,"  "Detectable." 
"Inherestly  Low  Emission  Vehicle 
(ILEV).T'Pedestrian  Facilities."  and 
"Roundabout  Intersection"  because  they 
are  useq  in  the  MUTCD.  There  were  a 
few  editorial  comments  regarding  some 
of  these  definitions  that  the  FHVVA 
incorpoi  ates  in  this  final  rule  as 
appropr  ate.  Also,  the  FHWA  revises  the 
definitic  n  of  "Inherently  Low  Emission 
Vehicle  ILEV)"  to  clarify  that  only  the 
U.S.  Em  ironmental  Protection  Agency 
has  the  i  luthority  to  certify  ILEVs. 

Addit  onally.  the  FHWA  removes  the 
definitic  n  for  "Preferential  Lane 
Marking "  because  it  is  no  longer  used  in 
the  MUTCD.  There  were  no  comments 
regarding  this  change. 

10.  hifeection  IA.14  Abbreviations 
Used  on|  Traffic  Control  Devices,  the 
Bvises  the  text  in  the  first 

statement  to  clarify  that  the 
ions  for  the  word  messages 
Table  lA-1  are  the  only 
ons  to  be  used  for  those  word 
The  FHWA  also  adds  a 
CE  statement  at  the  end  of  this 
section  io  give  guidance  regarding  the 
consistepcy  of  abbreviations  within  a 
single  jilrisdiction.  Additionally,  the 
FHWA  Bevises  Tables  lA-1  and  lA-2  to 
include  additional  abbreviations,  delete 
some  abbreviations,  and  modify  some 
abbrevi^ons,  based  on  Texas  research 
on  driv*  understanding  of 
abbreviations.  The  Illinois  DOT  was 
opposea  to  the  abbreviations  for 
northboimd.  eastbound.  and  the  like, 
suggestihg  that  the  use  of  "NB",  etc. 
should  Be  allowed.  The  2000  Texas 
Transpottation  Institute  (TTI)  study  (by 
Durkop  pnd  Dudek)  ^  on  which  many  of 
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'  "TexaalDriver  Understanding  of  Abbreviations 
for  Dynamic  Message  Signs",  February  2000,  by 
Durkop  anil  Dudek,  Texas  Transportation  Institute 
Report  nu»iber  FHWA/TX-OO-1882-l,  can  be 
obtained  £|om  the  Texas  Transportation  Institute, 
phone  (97»)  845-4853.  A  summary  of  the  results 
was  also  piiblished  in  Transportation  Research 
Record  1748,  available  for  purchase  from  the 
Transportation  Research  Board  at  the  following 


the  abbreviaticm  requirements  were 
based  foimd  very  low  driver 
comprehension  rates  in  Texas  for  NB, 
EB.  SB,  and  WB  when  used  as  "NB 
Traffic"  or  "US  75  NB."  The  Texas 
study  suggested  that  a  better  alternative 
would  be  just  the  initial  letter  N,  S,  E, 
or  W.  The  FHWA  reviewed  that  study 
and  has  determined  that  abbreviations 
such  as  "N-BND"  would  further 
enhance  understanding.  Accordingly, 
the  FHWA  adopts  the  changes  to  this 
section  as  proposed  in  the  NPA,  with 
minor  editorid  clarifications. 

Discussion  of  Adopted  Amendments  to 
Part  2 — Signs 

11.  In  Section  2A.06  Design  of  Signs, 
the  FHWA  adds  to  the  SUPPORT 
statement  that  the  "general  appearance" 
of  the  sign  legends,  colors  and  sizes  are 
shown  in  the  illustrations,  because  the 
illustrations  may  not  exactly  correspond 
to  the  letter  brush  stroke  widths  of  the 
"Standard  Highway  Signs"  book  and  the 
FHWA  centrsd  values  and  tolerance 
limits  of  colors,  due  to  variations  in 
computer  display  monitors  and  printing 
processes. 

In  the  NPA,  the  FHWA  proposed 
adding  to  the  STANDARD  statement 
that,  unless  otherwise  stated  in  the 
MUTCD  for  a  specific  sign,  phone 
numbers  or  Internet  addresses  shall  not 
be  shown  on  any  sign,  to  reduce  the 
possibility  of  driver  distraction.  While 
there  was  one  comment  from  the 
NCUTCD  in  support  of  this  change, 
there  were  five  comments  from  the 
Arizona,  Washington,  Virginia,  and 
Illinois  DOTs  and  the  City  of  Piano, 
Texas,  specifically  opposing  the 
language  in  the  NPA  prohibiting  phone 
niunbers  on  signs  because  these  may 
provide  important  phone  numbers  that 
are  used  for  services  provided  to  the 
public  by  a  government  agency.  The 
FHWA  agrees  that  telephone  nimibers 
can  be  useful,  but  is  concerned  about 
driver  distraction  and  the  effect  on 
highway  safety.  To  address  the 


U^:  http://www4.tib.org/tib/onlmepubs.nsf/web/ 
homepageTOpenDocument. 
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comments,  the  FHWA  revises  the 
STANDARD  statement  and  adds 
GUIDANCE  and  OPTION  statements  to 
allow  phone  numbers  and  Internet 
addresses  on  signs  in  certain  limited 
circumstances,  minimigiTig  the  potential 
effects  on  safety.  The  language  in  this 
final  rule  permits  abbreviated  telephone 
niunbers  (four  characters  or  less)  on 
signs.  S^ns  with  telephone  numbers  of 
more  than  four  characters  and  Internet 
addresses  may  be  provided  in  parking 
and  pedestrian  areas,  or  on  low-speed 
roadways  where  engineering  judgment 
indicates  that  vehicles  can  safely  stop 
out  of  the  traffic  flow  to  read  the  sign. 

12.  hi  Section  2A.07  Changeable 
Message  Signs,  the  FHWA  revises  the 
GUIDANCE  statement  to  include  safety 
messages  as  one  of  the  types  of 
allowable  displays  for  changeable 
message  signs.  There  were  two 
comments  from  the  NCUTCD  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  change,  while  two  commenters 
representing  the  Kansas  DOT  opposed 
it.  The  Kansas  DOT  stated  that  to 
encourage  the  display  of  safety  messages 
on  changeable  message  signs  could 
desensitize  the  traveling  public  towards 
regulatory,  warning,  and  guidance 
information  that  is  displayed  at  other 
times.  The  FHWA  adopts  the  proposed 
change  because  it  is  included  in  a 
GUIDANCE  statement,  which  gives  the 
individual  States  the  flexibility  to 
permit  or  not  permit  safety  messages  on 
changeable  message  sims. 

Additionally,  the  FHWA  adds  at  the 
end  of  the  section  OPTION.  SUPPORT, 
GUIDANCE,  and  STANDARD 
statements  regarding  the  use,  design, 
and  format  of  safety  and  other  messages 
so  that  they  do  not  adversely  affect  the 
usefulness  of  the  sign.  There  were  two 
comments  from  the  Kansas  DOT 
opposed  to  the  new  OPTION  statement, 
stating  that  changeable  message  signs 
should  be  used  only  when  there  is  a 
need.  Because  this  is  an  OPTION 
statement,  the  FHWA  believes  that  it 
gives  any  individual  State  the  flexibility 
to  use  this  option  if  it  so  chooses.  To 
explicitly  reinforce  this,  the  FHWA  adds 
a  sentence  to  the  OPTION  statement  that 
State  and  local  agencies  may  develop 
and  establish  a  policy  regarding  safety 
and  transportation-related  message 
signs,  for  both  permanent  and 
changeable  message  signs,  which 
specifies  allowable  messages  and 
applications.  To  mirror  and  reinforce 
-the  information  contained  in  Table  2A- 
4,  the  FHWA  also  adds  to  the  OPTION 
statement  that  changeable  message  signs 
(including  portable  changeable  message 
signs)  that  display  a  regulatory  or 
warning  message  may  use  a  black 
background  with  a  white,  yellow. 


orange,  red,  or  fluorescent  yellow-green 
legend  as  appropriate. 

13.  In  Section  2A.08  Retroreflectivity 
and  Illumination,  the  FHWA  revises 
Table  2A-1  by  replacing  "Patterns  of 
incandescent  light  bidbs"  with 
"Incandescent  light  bulbs"  and  by 
adding  "Light  Emitting  Diodes  (LEDs)" 
to  the  listed  Means  of  niumination  to 
reflect  current  technology.  There  were 
nine  comments  fitam  the  NCUTCD,  the 
City  of  Tucson,  Arizona,  traffic  control 
device  manufecturers,  and  private 
citizens  supporting  this  change, 
particularly  the  addition  of  light 
emitting  diodes  (LEDs).  To  provide 
additional  clarification  to  the  table,  the 
FHWA  creates  a  separate  row  in  the 
table  for  light  emitting  diodes  under  the 
Means  of  fllumination  and  includes 
symbols  or  word  messages  and  portions 
of  the  sign  border  as  sign  elements  to  be 
illuminated.  In  addition,  based  on 
comments  bom  the  NCUTCD,  the 
FHWA  adds  to  the  OPTION  statement 
additional  information  regarding  the  use 
of  LEDs  within  the  fece  of  a  sign  and  in 
the  border  of  a  sign  and  adds  a  new 
STANDARD  statement  following  this 
OPTION  to  specify  the  color  and  flash 
rate  for  LEDs  used  on  a  sign. 

Additionally,  the  FHWA  adds  a  new 
SUPPORT  statement  at  the  end  of  the 
section  referencing  information 
contained  in  Section  2A.21  Posts  and 
Mountings  on  the  use  of  retroreflective 
material  on  the  sign  support.  There  was 
one  comment  from  the  NCUTCD  in 
support  of  this  change.  The  FHWA 
adopts  this  change. 

14.  In  Section  2A.10  Shapes,  the 
FHWA  revises  Table  2A-3  by  removing 
the  Emergency  Evacuation  Route  Sign 
from  the  listed  signs  for  the  circle  shape 
because  the  FHWA  changes  the  design 
of  this  sign  to  be  a  rectangular  plate  in 
accordance  with  other  guide  signs,  as 
indicated  in  Section  21.03 
EVACUATION  ROUTE  Sign  (EM-1). 
The  FHWA  received  two  comments 
from  the  NCUTCD  and  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  one  comment  from  the 
Florida  DOT  opposed  to  it.  The  Florida 
DOT  opposed  because  it  currenUy  uses 
the  circle  shape  for  the  Emergency 
Evacuation  Route  Sign  and  believes  that 
the  proposed  change  would  have  a  large 
statewide  impact  to  its  evacuation 
program.  The  FHWA  notes  that  the 
Emergency  Evacuation  Route  Sign  has 
not  been  changed;  it  has  just  been  put 
onto  a  white  rectangular  background  so 
that  the  circular  shape  can  be  reserved 
for  another  use.  The  FHWA  adopts  the 
change,  but  to  address  the  Florida 
DOT'S  comment,  adds  a  phase-in  target 
compliance  date  of  15  years  from  the 
date  this  final  rule  is  effective  for  the 


change  in  shape,  for  signs  in  good 
condition. 

Additionally,  the  FHWA  revises  Table 
2A-3  to  list  the  Trapezoid  shape  for  use 
as  "Recreational  and  Cultural  Interest 
Area  Series"  and  "National  Forest 
Route"  signs.  The  FHWA  received  two 
comments  frt)m  the  City  of  Tucson, 
Arizona,  and  the  NCUTCD  in  support  of 
this  change,  and  adopts  this  change. 

15.  In  Section  2A.11  Sign  Colors,  the 
FHWA  modifies  the  STANDARD 
statement  to  read  "The  colors  to  be  used 
on  standard  signs  and  their  specific  use 
on  these  signs  shall  be  as  indicated  in 
the  applic^le  sections  of  this  Manual: 
The  color  coordinates  and  values  shall 
be  as  described  in  23  CFR,  Part  655, 
Subpart  F,  Appendix."  This 
modification  clarifies  that  the  color 
requirements  apply  to  all  signs  in  the 
MUTCD,  not  just  those  in  Part  2,  and 
refers  to  the  correct  location  of  the  color 
coordinates  and  values.  There  were  no 
comments  on  this  change. 

hi  the  NPA,  the  FHWA  proposed 
using  the  color  coral  for  incident 
management  uses,  however  in  response 
to  comments  from  traffic  control  device 
manufecturers  about  this  section  and 
Part  6,  the  FHWA  changes  this  color 
assignment  to  fluorescent  pink  because 
this  name  more  clearly  describes  the 
color  in  the  color  tints.  See  also  the 
discussion  under  Section  IA.12  Color     • 
Code,  which  also  applies  to  this  section. 
As  a  result,  the  FHWA  withdraws  this 
proposal  to  modify  the  SUPPORT 
statement  to  delete  the  color  coral  from 
the  reserved  colors,  and  retains  the  text 
as  shown  in  the  2000  MUTCD  which 
includes  the  color  coral  as  a  reserved 
color  for  a  use  that  will  be  determined 
in  the  future.  Additionally,  the  FHWA 
adds  to  the  SUPPORT  statement  that 
infonnatioil  regarding  color  coding  of 
destinations  on  guide  signs  is  contained 
in  Section  2D.03  Color,  Retroreflection, 
and  Illumination. 

The  FHWA  also  modifies  Table  2A- 
4  by  adding  a  new  column  on  the  right 
hand  side  for  the  color  fluorescent  pink, 
by  adding  a  new  row  "Incident 
Management"  to  the  bottom,  by  adding 
a  second  new  row  "Changeable  Message 
Signs"  at  the  bottom,  following  Incident 
Management,  and  by  adding  or  revising 
color  designations  and  notes  to  reflect 
proposed  changes  in  other  parts  of  the 
MUTCD.  The  FHWA  makes  additional 
editorial  changes  to  the  table,  and 
moves  Reference  Location,  Street  Name, 
and  Destination  signs  to  be  listed  as 
Guide  signs,  and  the  Evacuation  Route 
sign  to  be  listed  under  Information 
signs,  in  response  to  a  comment  from 
Caltrans  and  to  maintain  consistency 
within  the  MUTCD. 
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16.  In  Section  2A.12  Dimensions,  the 
FHWA  adds  a  second  paragraph  to  the 
SUPPORT  statement  describing  and 
clarifying  die  difiiBrent  sizes  of  signs,  as 
detailed  io  the  "Standard  Highway 
Signs"  book.  While  the  Oty  of  Tucson, 
Arizona,  supported  the  change,  there 
were  two  coimnents  from  the  NCUTCD 
and  the  Illinois  DOT  opposed  to  this 
new  paragraph.  The  NCUTCD  stated 
that  this  new  paragraph  introduced 
redundancy-because  this  information  is 
included  in  Sections  2B.03  Size  of 
Regulatory  Signs  and  2C.04  Size  of 
Warning  Signs,  and  the  Illinois  DOT 
suggested  that  this  paragraph  was 
mmecessary.  The  FHWA  agrees  that  this 
information  needs  to  be  included  in 
only  one  place  io  the  Manual,  and 
adopts  the  text  in  this  section  and 
deletes  this  information  from  Sections 
2B.03  and  2C.04.  The  FHWA  revises  the 
last  sentence  of  this  paragraph  to  clarify 
that  intermediate  sized  signs  are 
designed  to  be  used  on  other  highway 
types. 

17.  In  Section  2A.14  Word  Messages, 
the  FHWA  modifies  the  first  GUIDANCE 
statement  to  clarify  that  the  specific 
ratio  of  25  mm  fl  in)  of  letter  height  per 
12  m  (40  ft)  of  legibility  distance  should 
be  a  minimum.  The  FHWA  received  one 
comment  from  the  NCUTCD  supporting 
this  change  and  adopts  this  change. 

Additionally,  the  FHWA  adds  a  new 
SUPPORT  statement  after  the  first 
paragraph  of  GUIDANCE  to  provide 
additional  information  that  some 
research  on  sign  legibility  of  older 
drivers  ^  indicates  that  a  ratio  of  25  mm 
(1  in)  of  letter  height  per  10  m  (33  ft) 
of  legibility  distance  could  be  beneficial 
for  addressing  the  needs  of  older 
drivers.  Three  conunenters  from  the 
NCUTCD,  ATSSA,  and  the  sign 
manufacturing  industry  supported  this 
new  SUPPORT  statement,  and  the  City 
of  Tucson,  Arizona,  and  a  traffic 
engineering  consultant  opposed  it.  Both 
opposing  conunenters  expressed 
concern  that  this  additional  language 
would  add  confusion  as  to  what  ratio 
should  be  used  in  designing  signs.  The 
FHWA  disagrees  with  the  opposing 
conunenters  because  SUPPORT 
statements  are  purely  informational  and 
have  no  legal  basis  for  a  mandatory  or 
recommended  practice. 


'Information  about  this  research  is  summarized 
on  pages  t85  and  186  of  the  "Highway  Design 
Handbook  for  Older  Drivers  and  Pedestrians," 
Rapoct  number  FHWA-RD-01-103,  published  by 
the  FHWA  OtBce  of  Safety  Research  and 
Development,  2001.  It  is  available  for  purchase&om 
The  National  Technical  Information  Service, 
Springfield.  Virginia  22161,  (703)  605-6000. 
Intamtt  Web  site  address  at  http://www.ntis.gov. 


The  FHWA  adds  a  new  GUIDANCE 
heading!  for  guidance  on  abbreviations 
after  thd  new  SUPPORT  statement. 

18.  In 'Section  2A.15  Sign  Borders,  the 
FHWA  Jiodifies  the  STANDARD 
statement  to  require  that  the  comers  of 
all  sign  borders,  except  for  STOP  signs, 
shall  be  pounded.  The  FHWA  received 
several  comments  from  ATSSA  and 
representatives  of  the  blind  community 
regardiiig  this  change.  The  conunenters 
misund(  irstood  this  statement  both  in 
the  NPA  and  in  the  2000  MUTCD, 
thinkinf  that  it  pertained  to  the  comers 
of  the  si  pi  itself,  rather  than  the  sign 
border,  vhich  is  included  within  &e 
sign.  As  noted  in  the  next  paragraph,  the 
sign  itself  does  not  always  have  to  have 
rounded  comers,  but  the  border 
(typically  black  on  white)  does.  The 
NPA  marely  replaced  the  phrase 
"comers  of  the  sign"  with  "comers  of 
all  sign  porders"  to  provide  consistency 
with  the  section  title.  Sign  Borders.  The 
FHWA  adopts  the  change,  as  proposed 
in  the  NQPA,  in  this  final  rule. 

The  ^*'A  also  included  a  proposal  to 
modify  jhe  GUIDANCE  statement  to 
clarify  tnat,  where  practical,  the  comers 
of  the  sign  should  be  roiuided  to  fit  the 
border,  fcccept  for  STOP  signs.  The 
FHWA  aeceived  several  comments  from 
ATSSA  and  representatives  of  the  blind 
commu  lity  supporting  the  rounding  of 
sign  cor  lers.  The  FHWA  received  one 
commei  t  from  a  traffic  engineering 
consults  nt  opposing  the  statement, 
suggesti  ig  that  the  phrase  "where 
practica  "  was  too  vague.  The  FHWA 
agrees  a  id  revises  this  statement  to 
include  a  reference  Section  2E.15  Sign 
Borders  for  specific  exemptions 
regardii  g  the  rounding  of  comers  of 
sign. 

19.  In  Section  2A.16  Standardization 
of  Locat  on,  the  FHWA  relocates  Figures 
2A-3,  2,  V-4,  2A-5,  and  2A-6  to  Section 
2B.37  O  ME  WAY  Signs  (R6-1,  R6-2) 
and  rem  oves  Figure  2A-7  (figure' 
number  ng  cited  here  reflects  2000 
MUTCC  ).  These  relocated  figures  are 
more  ap  jropriate  in  Chapter  2B 
Regulat  ry  Signs.  The  FHWA  revises  the 
first  SUPPORT  statement  to  reflect  these 
changes;  There  were  no  comments 
regarding  this  change,  and  the  FHWA 
adopts  t  lis  change. 

Tne  F  iWA  received  several 
commei  ts  from  Caltrans,  the  Ohio  DOT, 
the  City  of  Tucson,  Arizona,  and  a 
traffic  ei  igineering  consultant  regarding 
Figures  2A-1  and  2A-2  in  the  NPA.  In 
respons  i  to  the  comments  regarding  the 
use  of  tl  e  words  "typical"  and 
"examp  es",  the  FHWA  changes  the 
figure  titles  to:  "Figure  2A-1  Examples 
of  Heights  and  Lateral  Locations  of 
Signs  fat-  Typical  Installations"  and 
"Figme  2A-2  Examples  of  Locations  for 


Some  Typical  Signs  at  Intersections."  . 
The  FHWA  also  incorporates  editorial 
comments  and  notes  to  the  figmes  in 
this  final  rule. 

The  FHWA  alsq  revises  the  second 
paragraph  of  the  first  GUIDANCE 
statement  to  state  the  exceptions  to 
placing  signs  on  separate  posts  in  Ust 
form  rather  than  narrative  form,  and  to 
clarify  that  certain  groupings  of 
regulatory  signs  are  also  excepted  fitim 
the  recommended  mounting  on  separate 
posts.  These  minor  editorial 
clarifications  respond  to  a  comment 
from  a  traffic  engineering  consultant 
and  reflect  common  practice. 

20.  In  Section  2A.17  Overhead  Sign 
Installations,  the  FHWA  modifies  the 
GUIDANCE  statement  to  clarify  that 
overhead  guide  signs  should  be  used  on 
freeways  as  well  as  expressways,  under 
certain  conditions.  The  FHWA  received 
two  comments  from  ATSSA  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  change  and  adopts  this  change. 

The  FHWA  received  one  comment 
from  a  traffic  engineering  consultant 
suggesting  that  the  last  paragraph  of  the 
OPTION  statement  pertaining  to  the 
placement  of  signs  on  bridges  of 
fi-eeways  and  expressways  in  order  to 
enhance  safety  and  economy  is 
duplicative  and  unnecessary.  The 
FHWA  agrees  with  the  comment  and 
makes  this  minor  and  editorial  revision 
to  remove  this  text  from  this  final  rule. 

21.  In  Section  2A.18  Mounting 
Height,  the  FHWA  relocates  the  first 
OPTION  and  SUPPORT  statements  so 
that  they  appear  before  the  last 
paragraph  of  the  first  STANDARD 
statement.  This  change  improves  the 
clarity  of  the  section.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  supporting  this 
change,  and  adopts  tiiis  change.  The 
FHWA  received  one  comment  from  a 
private  citizen  suggesting  that  in-street 
crosswalk  signs  are  typically  mounted 
much  lower  than  the  heights  included, 
in  the  first  STANDARD  statement,  and 
that  if  they  are  &  be  excluded  from 
these  criteria,  appropriate  language 
should  be  included  in  the  final  rule.  The 
FHWA  agrees  that  additional  language 
is  needed  and  adds  a  new  SUPPORT 
statement  at  the  beginning  of  the 
Section  that  indicates  that  the 
provisions  of  this  section  apply  unless 
specifically  stated  otherwise  for  a 
particular  sign  elsewhere  in  the  ~ 
MUTCD. 

Additionally,  the  FHWA  adds  a 
paragraph  to  the  last  OPTION  statement 
indicating  that  if  the  vertical  clearance 
of  other  structures  is  less  than  4.9  m  (16  ~ 
ft),  the  vertical  clearance  to  overhead 
sign  structures  or  supports  may  be  as 
low  as  0.3  m  (1  ft)  hi^er  than  the 
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vertical  clearance  of  the  other 
structiires.  These  lower  clearances  for 
the  sign  structures  are  sometimes 
needed  to  maximize  the  visibility  of  the 
signs  when  low  bridge  structure  or 
timnel  clearances  limit  the  sign 
visibility.  There  was  one  editorial 
comment  from  the  NCUTCD  regarding 
this  change,  which  the  FHWA 
incorporates  in  this  final  rule. 

22.  In  Section  2A.19  Lateral  Offset, 
the  FHWA  divides  the  first  STANDARD 
statement  into  a  STANDARD  and  a 
GUIDANCE  statement.  The  STANDARD 
statement  refers  to  the  lateral  offset  of 
overhead  sign  supports,  and  the 
GUIDANCE  statement  refers  to  the 
lateral  offset  of  signs  mounted  at  the 
roadside.  Changing  the  lateral  offset  of 
roadside-mounted  signs  to  a  GUIDANCE 
provides  additional  flexibihty  to 
jurisdictions  for  signs  moimted  at  the 
roadside.  There  was  one  conmient  from 
the  NCUTCD  in  support  of  this  change, 
the  Kansas  DOT  opposed  it,  and 
Caltrans  requested  additional 
clarification.  The  Kansas  DOT  opposed 
the  conversion  of  the  minimum  lateral 
offset  for  signs  moimted  at  the  roadside 
to  a  GUIDANCE,  and  suggested  that  it 
should  remain  a  STANDARD  in  order  to 
minimize  the  chance  of  allowing  signs 
to  be  placed  immediately  adjacent  to  the 
shoulder  or  the  roadway  edge.  The 
FHWA  disagrees  because  it  is  more 
appropriate  for  this  item  to  be  a 
GUIDANCE,  especially  given  the 
exemptions  in  the  last  OPTION, 
statement.  The  FHWA  encourages  the 
12-foot  offset,  but  provides  flexibility  to 
jiu-isdictions  for  the  placement  of  signs 
mounted  at  the  roadside  in  places  where 
the  12-foot  offsets  would  not  be 
desirable  or  practical.  A  State  may 
choose  to  impose  a  more  stringent 
requirement  if  it  desires.  The  FHWA 
adopts  this  change,  as  specified  in  the 
NPA,  in  this  final  rule. 

Additionally,  in  the  2000  edition  of 
the  MUTCD  a  new  requirement  was 
established  in  this  section  that,  if 
located  within  the  clear  zone,  ground- 
moimted  sign  supports  shall  be 
breakaway,  yielding,  or  shielded  with  a 
barrier  or  crash  cushion  and  that 
supports  for  overhead-moimted  signs 
shaU  be  shielded  with  a  barrier  or  crash 
cushion,  but  no  special  phase-in  target 
compliance  date  was  established  at  that 
time.  In  response  to  comments  that 
agencies  are  encountering  difficulties 
and  economic  impacts  given  the 
extensive  testing  of  devices  that  has  to 
occur  in  accordance  with  NCHRP 
Report  350  ^  in  order  to  determine  and 


certify  crashworthiness,  the  FHWA 
determines  that  a  special  target 
compliance  date  is  required  for  the 
crashworthiness  provisions  in  this 
section.  In  this  final  rule,  the  FHWA 
establishes  a  phase-in  target  compliance 
date  of  January  17,  2013  for 
crashworthiness  of  sign  supports  within 
the  clear  zone  for  roads  with  posted 
speed  limits  of  80  km/h  (50  mph)  or 
above.  This  is  consistent  with  guidance 
previously  communicated  informally  to 
jurisdictions  in  a  variety  of  training  and 
presentations  by  the  FHWA  Office  of 
Safety  regarding  roadside  safety  and 
countermeasures  for  run-off-the-road 
crashes,  and  is  a  reasonable  target  date 
for  achieving  compliance  on  high-speed 
roads. 

23.  hi  the  NPA.  the  FHWA  proposed 
revisions  to  Section  2A.20  Position  of 
Signs,  to  remove  the  second  sentence 
under  the  SUPPORT  statement  as  the 
references  to  the  figures  dupficates  other 
references  elsewhere.  Upon  further 
consideration,  the  FHWA  believes  that 
this  section  is  not  necessary  and  deletes 
this  section  from  the  MUTCD  in  its 
entirety  in  this  final  rule.  This  section 
does  not  include  any  information  that  is 
not  already  contained  elsewhere  in  the 
Manual.  The  FHWA  revises  the 
subsequent  section  numbers 
accordin^y.    . 

24.  In  Section  2A.21  Posts  and 
Mountings  (numbered  Section  2A.22  in 
the  NPA),  the  FHWA  adds  an  OPTION 
statement  after  the  SUPPORT  statement, 
indicating  that  a  strip  of  retroreflective 
material  may  be  used  on  the  supports  of 
regulatory  and  warning  signs  to  draw 
attention  to  the  sign  during  nighttime 
conditions.  One  consultant  and  three 
State  DOTS  opposed  this  new  OPTION, 
but  the  NCUTCD  and  several  other 
agencies  supported  it.  Those  opposed 
stated  several  reasons,  such  as  difficulty 
in  deciding  which  signs  should  receive 
a  reflective  strip,  lack  of  research 
support,  and  consistency.  The  FHWA 
agrees  that  additional  instruction  is 
needed  regarding  the  use  of  the 
reflective  strip,  and  adds  the  phrase 
"Where  engineering  judgment  indicates 
a  need  to  draw  attention  to  the  sign 
during  nighttime  conditions".  Because 
this  is  an  OPTION,  States  that  oppose  it 
can  choose  to  not  allow  this  use. 

Additionally,  the  FHWA  adds  a 
second  STANDARD  statement  after  the 
OPTION  statement  specifying  the  size, 
location,  and  color  of  the  strip  of 
retroreflective  material  if  it  is  used.  This 
provides  for  uniformity  of  application. 
Based  on  comments  received  from  a 


'NCHRP  Report  350,  "Reconunended  Procedures 
for  the  Safety  Performance  Evaluation  of  Highway 
Features,"  1993,  is  available  for  downloading  from 


the  Transportation  Research  Board  at  the  fdlowing 
^JKL- http://gulliver.trb.org/publications/nchrp/ 
nchrp_rpt_350-a.pdf. 


traffic  engineering  considtant  for  this 
section  as  well  as  other  comments  in 
Section  8B.03  Highway-rail  Grade 
Crossing  (Crossbuck)  Sign  (R15-1)  and 
Number  of  Tracks  Sign  {R15-2) 
regarding  the  placement  of  the  strip  in 
relation  to  the  groimd,  the  FHWA 
revises  this  statement  to  indicate  that 
the  bottom  of  the  strip  be  within  0.6  m 
(2  ft)  above  the  edge  of  the  roadway.  The 
FHWA  adopts  this  change,  along  with 
editorial  modifications,  in  this  final 
rule. 

25.  In  Section  2A.23  Median  Opening 
Treatments  for  Divided  Highways  with 
Wide  Medians  (numbered  Section  2A.24 
in  the  NPA  and  title  changed  fit)m  2000 
MUTCD),  the  FHWA  removes  the 
GUIDANCE  statement  that  appeared  in 
the  2000  MUTCD  and  changes  the 
STANDARD  statement  to  a  GUIDANCE 
statement.  The  FHWA  received  three 
comments  from  the  NCUTCD,  Caltrans. 
and  the  City  of  Tucson,  Arizona,  in 
support  of  these  changes,  and  two 
comments  from  ATSSA  and  the 
Minnesota  DOT  opposing  the  change 
from  STANDARD  to  GUIDANCE.  This 
change  makes  it  recommended  rather 
than  mandatory  that  intersections  on 
divided  highways  where  the  median 
width  at  the  median  opening  is  9  m  (30 
ft)  or  more,  be  signed  as  two  separate 
intersections.  The  commenters 
suggested  that  the  use  of  the  mandatory 
word  "shall"  would  provide  for  greater 
consistency  between  jurisdictions  and 
should  be  maintained  to  assist  tourists 
and  older  drivers.  The  FHWA  believes 
that  it  is  important  to  provide  additional 
signing  flexibility  to  jurisdictions 
regarding  median  openings.  A 
GUIDANCE  statement  strongly 
encourages  the  practice  without 
mandating  it,  and  allows  for  engineering 
judgment  to  be  used  to  determine  if 
some  intersections  on  roadways  with 
medians  wider  than  9  m  (30  ft)  might 
fimction  better  without  being  signed  as 
two  separate  intersections.  Therefore, 
the  FHWA  adopts  the  change  as 
specified  in  the  NPA. 

26.  In  Section  2B.02  Design  of 
Regulatory  Signs,  the  NPA  included  a 
proposal  to  add  OPTION  and 
GUIDANCE  statements  at  the  end  of  the 
section  regarding  the  use  of  Changeable 
Message  Signs  to  provide  for  the  display 
of  regulatory  signs.  The  NCUTCD,  the 
City  of  Tucson,  Arizona,  and  a  traffic 
control  device  manufacturer  supported 
the  new  OPTION  statement.  Caltrans 
questioned  whether  the  information  also 
applied  to  portable  changeable  message 
signs.  The  FHWA  agrees  that  the 
OPTION  statement  applies  to  more  than 
just  regulatoty  signs,  and  removes  this 
OPTION  statement  from  this  section  and 
places  it  in  Section  2A.07  Changeable 
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Message  Signs,  with  additional  changes 
to  the  text.  The  NCUTCD  and  a  traffic 
control  device  manufacturer  supported 
the  new  GUIDANCE  statement,  however 
ATSSA  and  the  Wisconsin  DOT 
opposed  it.  The  Wisconsin  EKDT  stated 
that  regulatory  messages  on  changeable 
message  signs  should  only  be  used  to 
supplement  standard  ground  mounted 
signs,  rather  than  as  the  sole  sign, 
because  they  cannot  be  enforced. 
ATSSA  stated  that  there  are  previously 
identified  problems  regarding  the 
contrast  in  colors  of  the  red  prohibition 
circle  on  changeable  message  signs.  The 
FHWA  disagrees  with  both  of  these 
comments  and  adoptfcthe  GUIDANCE 
statement  in  this  final  rule.  Regulatory 
messages  on  changeable  message  signs 
can  he  enforced  as  long  as  the 
jurisdiction  has  the  authority  to  enact 
temporary  regulations  and  as  long  as  the 
messages  conform  to  MUTCD 
requirements.  The  red  prohibitory  circle 
and  slash  on  a  black  background,  as 
used  on  changeable  message  signs, 
generally  have  better  contrast  than  those 
used  on  static  signs.  The  FHWA  adopts 
the  changes  to  this  section  with 
revisions  as  described  above. 

27.  In  Section  2B.03  Size  of 
Regulatory  Signs,  the  FHWA  removes 
the  SUPPORT  statement  referencing  the 
"Standard  Highway  Signs"  book 
because  this  statement  is  general  and 
applies  to  regulatory,  warning,  and 
guide  signs,  and  a  similar  statement  is 
included  in  Section  2A.12  Dimensions. 

The  FHWA  modifies  Table  2B-1  by 
adding,  removing,  and  renaming  signs, 
and  by  adding  additional  sign  sizes. 
These  changes  and  new  sign  sizes 
reflect  changes  in  Part  2,  are  values  from 
the  "Standard  Highway  Signs"  book, 
and  reflect  regular  use  by  highway 
agencies.  The  FHWA  received  several 
editorial  comments  from  the  NCUTCD 
and  Caltrans  regarding  these  changes 
and  incorporates  those  changes  as 
appropriate.   ' 

Additionally,  the  FHWA  increases  the 
sizes  of  the  ONE  WAY  (R6-2)  sign  and 
the  DIVIDED  HIGHWAY  CROSSING 
(R6-3,  R6-3a)  signs  for  all  roads  based 
on  the  research  ^  addressing  the  needs  of 
older  road  users.  The  FHWA  adds  sign 
sizes  in  the  "Expressways"  and 
"Freeways"  coliunns  for  these  si^s  and 
the  R6-1  ONE  WAY  sign  because  these 
are  the  main  signs  to  alert  road  users  of 


*  Information  about  this  research  is  summarized 
on  pages  94-100  of  the  "Highway  Design  Handbook 
for  Older  Drivers  and  Pedestrians,"  Report  number 
FHWA-RD-01-03,  published  by  the  FHWA  Office 
of  Safigty  Research  and  Development,  2001.  It  is 
available  for  purchase  from  The  National  Technical 
Information  Service,  Springfield,  Virginia  22161, 
(703)  605-6000.  Internet  website  address  at 
httpJ/www.ntis.gpv. 


the  divi<  ed  highway.  The  FHWA 
received  one  comment  fi-om  ATSSA 
supporti  ig  these  changes.  The  City  of 
Tucson,  i\rizona,  opposed  the  increase 
in  sign  s  ze,  stating  that  the  current  sign 
sizes  are  adequate  for  luban/city  street 
systems.  The  FHWA  adopts  the  sizes  as 
propose(  1  in  the  NPA  because  the 
research!  indicates  these  sizes  are 
needed  ip  most  cases  for  older  drivers. 
Howevei ',  to  address  the  comment  from 
the  City  af  Tucson,  the  FHWA  is 
currentl; '  reviewing  ways  to  better 
incorpoi  ate  the  needs  of  urban  areas 
into  the  ^UTCD  and  plans  to  address 
those  ne  mIs  in  a  future  rulemaking. 

The  F  fWA  establishes  a  phase-in 
target  cc  mpliance  date  of  10  years  from 
the  date  of  this  final  rule  for  these  sign 
sizes,  fot  existing  signs  in  good 
conditio  i  to  minimize  any  impact  on 
State  or  ocal  governments. 

Addit  onally,  the  FHWA  adds  to  the 
OPTION  statement  that  signs  larger  than 
those  shbwn  in  Table  2B-1  may  be 
used.  So  metimes  there  are  special 
conditio  ns  that  warrant  much  lai^er 
signs  an  i  this  flexibility  is  needed. 
There  w  3re  no  comments  regarding  this 
change,  md  the  FHWA  adopts  this 
change. 

28.  In  Section  2B.04  STOP  Sign  (Ri- 
ll, the  F  -fWA  received  three  comments, 
one  fi-on   a  traffic  engineering  consultemt 
and  two  fi-om  private  citizens  regarding 
the  use  i  tf  supplemental  plaques  with 
multi-w  ly  STOP  signs.  The  FHWA  did 
not  proj  ose  any  change  to  this  section 
in  the  N  'A,  and  these  comments  are 
outside  he  scope  of  this  final  rule. 

29.  In  Section  23.06  STOP  Sign 
Placemant,  the  FHWA  corrects  an  error 
in  the  STANDARD  statement  (as 
publish  d  in  the  2000  MUTCD)  by 
changin » the  word  "correct"  to  "right" 
so  that  t  le  statement  reads,  "The  STOP 
sign  shall  be  installed  on  the  right  side 
of  the  asproach  to  which  it  applies." 
There  w  as  one  comment  from  a  private 
citizen  !  uggesting  that  the  FHWA 
replace  'traffic  lane"  with  "approach" 
in  ordei  to  avoid  this  statement  being 
misintei  preted  as  requiring  a  separate 
sign  to  t  le  right  of  each  stopped  lane  on 
a  multi4ane  approach.  The  FHWA 
agrees  aad  revises  the  text  accordingly. 

Additionally,  the  NPA  included  a 
proposal  that  other  than  a  DO  NOT 
ENTER  pign,  no  other  sign  shall  be 
mounted  back-to-back  with  a  STOP 
sign,  to  assure  that  the  shape  of  the 
STOP  sign  is  visible  to  road  users  on 
other  approaches  to  the  intersection. 
The  proposed  exception  for  the  DO  NOT 
ENTER  sign  was  to  allow  flexibility  in 
urban  a  eas  where  there  may  not  be 
enough  room  to  install  separate  poles 
for  eacH  sign  and  both  signs  must  be 
installed  at  the  comer.  While  there  was 


one  comment  from  ATSSA  in  support  of 
this  proposed  change,  the  NCUTCD,  the 
Arizona,  Oregon,  Virginia,  Wisconsin, 
and  Illinois  DOTs  as  well  as  the  Cities 
of  Piano,  Texas;  Beaverton,  Oregon; 
Kennewick,  Washington;  and  Tucson, 
Arizona,  opposed  this  change,  stating 
that  it  was  too  restrictive.  The  FHWA 
agrees  with  the  State  and  local  DOTs 
that  there  may  be  some  locations  where 
it  may  be  appropriate  to  mount  signs  to 
the  back  of  STOP  signs,  and  changes 
this  STANDARD  to  a  GUIDANCE  in  this 
final  rule  and  revises  the  statement  to 
read,  "Other  than  a  DO  NOT  ENTER 
sign,  no  sign  should  be  moimted  back- 
to-back  with  a  STOP  sign  in  a  manner 
that  obscures  the  shape  of  the  STOP 
sign."  The  FHWA  adds  a  phase-in  target 
compliance  date  for  this  new 
GUIDANCE  of  10  years  from  the 
effective  date  of  this  final  rule  for 
existing  signs  in  good  condition,  and 
adds  a  SUPPORT  statement  referencing 
Section  2 A.  16  Standardization  of 
Location  for  further  information 
regarding  separate  and  combined 
moimting  of  signs  with  STOP  signs. 

30.  hi  Section  2B.09  YIELD  Sign 
Applications,  the  FHWA  clarifies  the 
OPTION  statement  by  adding  a 
reference  to  STOP  signs.  Thejchange 
states  that  instead  of  using  a  STOP  sign, 
a  YIELD  sign  may  be  used  if  engineering 
judgment  indicates  that  one  or  more  of 
the  listed  conditions  exist.  The 
conditions  for  using  a  YIELD  sign  are 
not  being  changed.  The  FHWA  received 
four  comments  from  the  NCUTCD, 
ATSSA,  the  City  of  Tucson,  Arizona, 
and  the  Association  of  Pedestrian  and 
Bicycle  Professionals  in  general  support 
of  the  change.  A  traffic  engineering 
consultant  mistakenly  thought  that  the 
change  represented  a  major  change  in 
the  method  of  determining  if  YIELD  is 
the  appropriate  sign,  and  suggested  a 
10-year  phase-in  target  compliance  date. 
The  most  significant  change  was  made 
in  the  2000  MUTCD.  The  only  new 
concept  is  the  clarification  that  YIELD 
signs  woidd  be  used  "instead  of  STOP 
signs."  This  is  only  an  OPTION  and 
existing  STOP  signs  that  are  in  place.at 
intersections  where  these  conditions 
apply  would  not  be  in  violation  of  the 
MUTCD.  The  FHWA  adopts  the  change 
with  minor  editorial  revisions  in  this 
final  rule.  There  is  no  need  for  a  long 
compliance  date  to  comply  with  an 
OPTION.  The  FHWA  notes  that  the  10- 
year  phase-in  target  compliance  date  for 
the  change  in  application  of  YIELD 
signs  is  tied  to  the  effective  date  of  the 
2000  MUTCD  (January  11,  2011), 

Additionally,  the  FHWA  adds  a 
STANDARD  statement  after  the 
OPTION  statement  to  require  the  use  of 
a  YIELD  sign  to  assign  right-of-way  at 
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the  entrance  to  a  roundabout 
intersection.  An  essential  design  featiire 
of  a  modem  roimdabout  intersection  is 
"yield-on-entry"  therefore,  a  YIELD  sign 
is  necessary  at  all  entrances  to  the 
roimdabout  intersection.  The  FHWA 
received  one  comment  from  ATSSA  in 
support  of  this  change,  and  one 
comment  from  the  U.S.  Access  Board 
opposed  to  it.  The  U.S.  Access  Board 
suggested  that  the  pedestrian  crossing 
be  moved  away  from  the  entry  and  exit 
points  of  the  roimdabout  intersection  to 
allow  for  safer  interaction  between 
pedestrians  and  drivers.  This  would 
create  a  midblock  crossing,  and  the 
FHWA  believes  that  the  signing  and 
marking  of  nearby  midblock  crosswalks 
should  be  determined  on  a  case-by-case 
basis  using  engineering  judgment.  Thus, 
the  FHWA  did  not  make  changes  to  this 
STANDARD,  and  adopts  the  new 
STANDARD  statement  as  proposed  in 
theNPA. 

31.  In  Section  2B.10  YIELD  Sign 
Placement,  the  FHWA  corrects  an  error 
in  the  first  paragraph  of  the  STANDARD 
statement  by  changing  the  word 
"correct"  to  "right"  so  that  the  first 
sentence  reads,  "The  YIELD  sign  shall 
be  installed  on  the  right  side  of  the 
approach  to  which  it  applies." 
Additionally,  the  FHWA  adds  a  new 
sentence  after  the  first  sentence  of  the 
STANDARD  statement  to  require  that 
YIELD  signs  shall  be  placed  on  both  the 
left  and  right  sides  of  the  approaches  to 
roimdabout  intersections  with  more 
than  one  approach  lane  on  the  signed 
approach.  This  is  in  concert  with  best 
practices  of  modem  roundabout 
intersection  design  and  to  assure 
adequate  visibility  of  the  YIELD  signs. 
There  were  two  comments  from  ATSSA 
and  the  Kansas  DOT  in  general  support 
of  these  changes,  and  the  FHWA  adopts 
these  changes,  with  minor  editorial 
revision. 

Additionally,  the  NPA  included  a 
proposal  to  add  a  paragraph  to  the 
STANDARD  statement  that  other  than  a 
DO  NOT  ENTER  sign,  no  other  sign 
shall  be  mounted  back-to-back  with  a 
YIELD  sign,  to  assure  that  the  shape  of 
the  YIELD  sign  is  visible  to  road  users 
on  other  approaches  to  the  intersection. 
The  proposed  exception  for  the  DO  NOT 
ENTER  sign  was  to  allow  flexibility  in 
urban  areas  where  there  may  not  be 
enough  room  to  install  separate  poles 
for  each  sign  and  both  signs  must  be 
installed  at  the  comer.  The  FHWA 
received  nine  comments  fit)m  State  and 
local  DOT*s  opposed  to  this  change, 
stating  that  it  was  too  restrictive  (see 
comments  and  discussion  in  Section 
2B.06  STOP  Sign  Placement).  The 
FHWA  agrees  and  changes  this 
STANDARD  to  a  GUIDANCE  and 


revises  the  statement  to  read,  "Other 
than  a  DO  NOT  ENTER  sign,  no  sign 
should  be  mounted  back-to-back  with  a 
YIELD  sign  in  a  manner  that  obscures 
the  shape  of  the  YIELD  sign."  The 
FHWA  adds  a  phase-in  target 
compliance  date  for  this  new 
GUIDANCE  of  10  years  torn  the 
effective  date  of  this  final  rule  for 
existing  signs  in  good  condition,  and 
also  adds  a  SUPPORT  statement 
referencing  Section  2A.16 
Standardization  of  Location  for  further 
information  regarding  separate  and 
combined  mounting  of  signs  with 
•  YIELD  signs. 

Additionally,  the  FHWA  adds  a 
paragraph  to  the  GUIDANCE  statement 
stating  that,  at  a  roundabout 
intersection,  the  face  of  the  YIELD  sign 
should  not  be  visible  frt>m  the 
tdrculating  roadway.  This  is 
recommended  to  prevent  circulating 
vehicles  in  the  roundabout  intersection 
from  yielding  imnecessarily.  The  FHWA 
received  no  comments  regarding  this 
change,  and  adopts  this  change. 

The  FHWA  also  adds  an  OPTION 
statement  at  the  end  of  the  section  to 
allow  the  installation  of  an  additional 
YIELD  sign  on  the  left  side  of  the  road 
and/or  the  use  of  a  YIELD  line  at  wide- 
throat  intersections.  This  provides  for 
improved  visibility  of  the  YIELD  signs 
where  needed.  The  FHWA  received  no 
comments  regarding  this  change,  and 
adopts  this  change. 

32.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2B.11 
Yield  Here  To  Pedestrians  Signs  {Ri-5, 
Rl-5a)".  (This  section  was  numbered 
Section  2B.52  in  the  NPA.)  These  new 
signs  alert  road  users  of  the  presence  of 
an  imsignalized  midblock  pedestrian 
crossing.  The  FHWA  includes  a 
STANDARD  statement,  which  states 
that  if  YIELD  lines  are  used  in  advance 
of  an  imsignalized  marked  crosswalk, 
the  YIELD  HERE  TO  PEDESTRL\NS 
(Rl-5  or  Rl-5a)  signs,  shall  be  placed 
6.1  to  15  m  (20  to  50  ft)  in  advance  of 
the  nearest  crosswalk  line.  The  purpose 
of  the  STANDARD  is  to  provide  for  the 
imiform  use  and  placement  of  these 
signs  and  improved  pedestrian  safety. 

The  FHWA  received  six  conunents 
from  the  NCUTCD,  ATSISA,  Cities  of 
Tucson,  Arizona,  and  Piano,  Texas,  the 
Association  of  Pedestrian  and  Bicycle 
Professionals,  and  a  traffic  engineering 
consultant  in  support  of  this  new 
section.  One  private  citizen  opposed  it, 
stating  that  the  signs  are  unnecessary 
because  they  convey  rules  of  the  road, 
rather  than  ^^e-specific  regulations.  The 
Wisconsin  DOT  and  Pierce  Coimty, 
Washington,  requested  clarification  of 
the  placement  of  these  signs.  In 
response  to  the  comments,  the  FHWA 


adds  a  reference  to  Section  3B.16  Stop 
and  Yield  Lines  to  provide  additional 
clarity  that  the  yield  line  is  to  be  placed 
adjacent  to  the  Yield  Here  to  Pedestrians 
sign.  The  FHWA  adopts  this  section  in 
this  final  rule  and  establishes  a  phase- 
in  target  compliance  date  of  10  years 
bom  the  effective  date  of  this  final  rule 
for  existing  signs  in  good  condition  to    . 
minimize  any  impact  on  State  or  local 
governments. 

The  FHWA  received  two  comments 
from  the  Oregon  DOT  and  a  traffic 
engineering  consultant  suggesting  that 
this  section  be  expanded  to  include 
STOP  HERE  FOR  PEDESTRL\N  signs 
and  wording  added  to  allow  the  signs  at 
any  marked  crosswalk  not  controlled  by 
a  signal,  stop  sign,  or  yield  sign  as  an 
option  for  States  or  other  agencies  with 
statutes  that  require  traffic  to«top  for 
pedestrians.  This  goes  beyond  the  scope 
of  the  NPA,  and  a  future  NPA  would 
need  to  be  issued  for  discussion  and 
comment. 

33.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  2B.12  In- 
Street  Pedestrian  Crossing  Signs  (Rl-6. 
Rl-6a)."  (This«ection  was  numbered 
Section  2B.53  in  the  NPA.)  These  in- 
street  signs  remind  road  users  of  the 
laws  regarding  right-of-way  at  an        ' 
unsignalized  pedestrian  crossing.  The 
FHWA  includes  OPTION,  GUIDANCE, 
and  STANDARD  statements  describing 
the  use,  design  and  apphcation  of  the 
In-Street  Pedestrian  Crossing  (Rl-6,  Rl- 
6a)  signs.  These  signs  are  included  in 
the  MUTCD  in  order  to  provide  for 
uniformity  of  these  regulatory  messages 
and  for  improved  pedestrian  safety.  The 
FHWA  received  four  comments  from 
ATSSA,  the  City  of  Los  Angeles, 
California,  the  Association  of  Pedestrian 
and  Bicycle  Professionals,  and  a  traffic 
engineering  consultant  in  agreement 
with  the  new  section  as  proposed  in  the 
NPA.  Another  five  commenters 
representing  the  Florida  and  Wisconsin 
DOTs,  the  Qties  of  Los  Angeles, 
California,  and  Tucson,  Arizona,  and  a 
traffic  engineering  consultant  agreed 
with  the  sign  in  general,  but  suggested 
wording  changes,  including  deleting  the 
reference  to  State  law  from  the  sign. 
Another  five  commenters  representing 
the  NCUTCD  and  the  Kansas,  Arizona, 
and  Minnesota  DOTs  opposed  the  sign 
and  the  inclusion  of  this  section  in  the 
MUTCD.  Those  opposed  fisted  several 
reasons,  including  waiting  until  the 
results  of  a  related  Transportation 
Cooperative  Research  Program  (TCRP)^ 


^"Improving  Pedestrian  Safety  at  Unsignalized 
Roadway  Crossings"  is  a  reach  study  currently  in 
progress.  This  is  a  joint  effort  between  the  National 
Cooperative  Highway  Research  Program  (NCMRP) 
and  the  Transportation  Cooperative  Research 

Continued 
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study  are  released,  that  in-roadway 
signs  should  be  discouraged  for  safety 
reasons,  and  that  signs  that  remind 
drivers  to  obey  the  law  are  unnecessary. 
The  FHWA  disagrees  with  those 
opposed  to  this  section  because 
research,  including  an  experimentation 
in  Redmond,  Washington, ^^  has  found 
that  this  sign  is  effective  at 
communicating  important  information 
to  drivers  aad  provides  for  imiformity  of 
these  regulatory  messages  and  for 
improved  pedestrian  safety.  Also,  the 
TCRP  research  cited  by  some 
commenters  is  only  just  beginning  and 
its  scope  of  work  is  too  broad  to 
adequately  address  this  specific  signing 
issue.  The  use  of  these  signs  is  optional, 
and  jurisdictions  may  decide  not  to 
allow  the  use  of  these  signs.  The  FHWA 
adopts  this  new  section  and  sign  in  this 
final  rule,  and  adds  a  SUPPORT 
statement  that  the  provisions  of  Section 
2A.18  Mounting  Height  are  not 
applicable  to  the  mounting  height  of  the 
In-Street  Pedestrian  Crossing  Signs. 

The  FHWA  also  adds  a  new  figure 
numbered  and  titled  "Figiire  2B-2, 
"Unsignalized  Pedestrian  Crosswalk 
Signs"  (numbered  Figure  2B-22  in  the 
NPA)  to  illustrate  the  design  of  the  Rl- 
5,  Rl-5a,  the  Rl-6,  and  the  Rl-6a  signs. 

The  FHWA  renumbers  the  remaining 
sections  in  this  chapter. 

34.  In  Section  2B.13  Speed  Limit  Sign 
(R2-1),  numbered  Section  2B.11  in  the 
NPA,  the  FHWA  modifies  the 
STANDARD  statement  to  reference  the 
speed  limit  signs  shown  in  Figure  2B- 
1.  In  the  NPA,  the  FHWA  proposed  a 
new,  unique  design  for  the  metric  speed 
limit  sign.  The  sign  had  a  red  circle 
aroimd  the  speed  value  with  a  "km/h" 
legend  below,  and  the  supplemental 
"km/h"  plaque  removed.  The  FHWA 
received  eight  comments  from  the 
NCUTCD,  ATSSA,  and  private  citizens 
in  general  support  of  the  new  metric 
speed  limit  design,  and  ten  conmients 
from  the  Oregon  and  Minnesota  DOTs 
and  private  citizens  opposed  to  the  sign 
design.  Those  opposed  cited  concerns 
that  the  red  circle  is  generally  associated 
with  a  prohibitory  regulatory  message, 
and  that  a  speed  limit  does  not  fall  into 
that  category  of  message.  In  response  to 
the  comments,  the  FHWA  revises  the 
sign  in  this  final  rule  to  include  a  blask 
circle  aroimd  the  speed  value,  rather 
than  red.  The  concept  of  placing  a  circle 
around  the  metric  speed  limit  digits  was 


Program  (TCRP).  The  study  is  numbered  NCHRP 
Project  3-71  and  TCay  D-08.  Information  is 
available  at  the  following  URL:  http://rip.trb.org. 

'"A  copy  of  "City  of  Redmond  In-Street 
Pedestrian  Crossing  Sign  Test",  FHWA 
Experimentation  #2-507(EX),  six-month  report  by 
the  City  of  Redmond,  June  30,  2003,  is  available  on 
the  docket 


develop  ed  to  provide  a  clear  and  easily 
noticed  distinction  between  metric  and 
English  speed  limit  signs.  Because  the 
color  red  suggests  prohibition,  and 
green  is.  already  used  as  a  permissive 
message  with  hazardous  materials^ 
routing  signs,  the  FHWA  requires  the 
black  c{  lored  circle  to  provide 
distinct  on  for  a  metric  speed  limit. 

Basec  on  this  new  design,  the  FHWA 
remove ;  the  first  SUPPORT  statement 
(from  til  e  2000  MUTCD),  as  it  is  no 
longer  i  eeded.  The  new  design  of  the 
metric  2  peed  Limit  sign  better 
differen  dates  a  metric  speed  limit  sign 
from  an  English-unit  speed  limit  sign, 
and  als<  i  remedies  the  possible  situation 
where  t  le  "METRIC"  plaque  used  in  the 
old  des:  gn  is  damaged  or  stolen  and  the 
sign  apj  tears  to  be  an  English  imits 
Speed  Uimit  sign  with  a  higher  but 
erroneous  value.  Other  than  comments 
opposed  to  the  change  in  the  metric  sign 
design,  there  were  no  comments 
specific^ly  regarding  this  change,  and 
the  FHA  /A  adopts  this  change. 

In  the  NPA,  the  FHWA  proposed  to 
add  a  n  !W  paragraph  to  the  first 
GUIDA  JCE  statement  indicating  that 
non-sta  utory  speed  limits  be 
reevalu  ited  at  least  once  every  five 
years  to)  determine  if  any  adjustments 
would  be  appropriate.  The  FHWA 
receive*  one  comment  from  a  private 
citizen  In  support  of  this  change,  and 
four  co^mients  from  the  NCUTCD,  City 
of  Kennlewick,  Washington;  Lake 
Coimty.  Illinois;  and  Pierce  Cotmty, 
Washin  jton,  opposed  to  the  new 
paragra  )h.  Those  opposed  cited 
concen  s  about  the  five-year  frequency 
of  revie  at,  stating  that  there  are  many 
roads  ai  id  streets  on  which  conditions 
remain  stable  for  much  longer  than  five 
years  ai  d  that  conducting  speed  limit 
reevalu  itions  every  five  years  on  such 
roads  v«  ould  be  a  major  burden  on  the 
States  a  nd  local  governments.  The 
FHWA  igrees  with  some  of  these 
concerns,  and  therefore  the  FHWA 
expands  the  paragraph  to  clarify  that 
this  review  should  take  place  on 
segments  of  roadways  that  have 
imderg^ne  a  significant  change  in 
roadwa^  characteristics  or  surroimding 
land  use  since  the  last  review. 

In  thi  NPA,  the  FHWA  proposed 
clarifications  to  the  third  paragraph  of 
the  GUIDANCE  statement  to 
difiereqtiate  the  rounding  of  a  speed 
limit  on  a  sign  located  on  a  non- 
residential street  from  a  sign  located  on 
a  residential  street.  The  FHWA  received 
several  comments  from  the  NCUTCD, 
the  Wi^onsin  DOT,  and  a  Jjaffic 
engineering  consultant  opposing  this 
change]  requesting  simpler  terminology 
and  the(  ability  for  jurisdictions  to  rovmd 
speeds  up  or  down,  regardless  of  street 


classification.  A  traffic  engineering 
consultant  suggested  less  reliance  on  the 
85th  percentile  speed.  Based  on  these 
comments,  the  FHWA  simplifies  the 
statement  to  read,  "When  a  speed  limit 
is  to  be  posted,  it  should  be  within  10 
km/h  or  5  mph  of  the  85th  percentile 
speed  of  fr«e-flowing  traffic." 

The  FHWA  adds  a  paragraph  to  the 
end  of  the  OPTION  statement,  which 
states  that  a  changeable  message  sign 
that  displays  to  approaching  dbrivers  the 
speed  at  which  they  are  traveling  may 
be  installed  in  conjunction  with  a  Speed 
Limit  sign.  The  FHWA  received  one 
comment  from  a  traffic  control  device 
manufacttner  supporting  this  change. 
The  FHWA  adopts  the  change,  as 
proposed  in  the  NPA,  in  this  final  rule. 

The  FHWA  also  adds,  following  the 
OPTION  statement,  a  GUIDANCE 
statement,  which  states  that  iFa 
changeable  message  sign  displaying 
approach  speeds  is  installed,  the  legend 
YOUR  SPEED  XX  KM/H  (MPH)  or 
similar  legend  should  be  shown. 
Changeable  message  signs  displaying 
the  actual  speeds  of  approaching  drivers 
have  been  widely  used  in  many 
jurisdictions  over  the  past  decade  or 
more  to  enhance  driver  compliance  with 
speed  limits.  However,  a  variety  of 
colors  have  been  used  for  the  display  of 
the  numerals  of  the  actual  speed.  For 
consistency  with  Table  2 A— 4  and  the 
MUTCD's  general  principles  of  sign 
colors,  FHWA  adds  to  this  GUIDANCE 
statement  that  the  color  should  be 
yellow  legend  on  black  background  or 
the  reverse  of  these  colors.  The  FHWA 
establishes  a  10-year  phase-in  target 
compliance  date  from  the  effective  date 
of  this  final  rule  for  the  color  of  the 
legend  of  the  changeable  message 
portion  of  the  "YOUR  SPEED"  sign,  for 
existing  signs  in  good  condition,  to 
minimize  any  impacts  on  State  or  local 
governments. 

35.  In  Section  2B.15  Night  Speed 
Limit  Sign  (R2-3)  (numbered  Section 
2B.13  in  the-NPA),  while  there  were  no 
changes  proposed  in  the  NPA,  the 
FHWA  makes  editorial  changes  in  this 
section  to  be  consistent  with  Section 
2B.13  Speed  Limit  Sign.  In  addition,  in 
response  to  comments  received,  the 
FHWA  changes  the  metric  version  of  the 
Night  Speed  Limit  sign  in  Figure  2B-1 
to  show  a  white  circle  aroimd  the  metric 
speed  digits  and  include  the  "km/h" 
message  all  within  one  panel.  This  is 
necessary  for  consistency  with  the 
adopted  concept  of  enclosing  metric 
speed  limit  values  in  a  circle  to  assure 
that  they  are  easily  distinguished  from 
speed  limits  in  Ei^lish  units. 

36.  In  Section  2B.16  Minimum  Speed 
Limit  Sign  (R2-4),  numbered  Section 
2B.14  in  the  NPA,  the  FHWA  received 
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several  comments  opposing  the  design 
of  the  metric  sign  in  Figiire  2B-3 
(numbered  Figure  2B-2  in  the  MP  A). 
The  comments  were  similar  to  those 
received  on  Section  2B.13  Speed  Limit 
Sign  (R2-1).  {See  also  the  discussion  of 
that  section  above.)  Because  the  color 
red  suggests  prohibition,  and  green  is 
already  used  as  a  permissive  message 
with  hazardous  materials  routing  signs, 
the  FHWA  requires  the  black  colored 
circle  to  provide  distinction  for  a  metric 
minimiun  speed  limit. 

37.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  2B.17 
FINES  HIGHER  Plaque  (R2-6)."  (In  the 
NPA,  this  new  section  was  numbered 
and  titled  "Section  2B.15  Fines  Higher 
Sign  (R2-6)").  The  FHWA  agrees  with 
comments  from  the  NCUTCD  and  a 
traffic  engineering  consultant  suggesting 
that  the  term  "sign"  be  replaced  with 
"plaque".  This  new  section  consists  of 
OPTION,  GUIDANCE,  and  STANDARD 
statements  on  the  uses  of  the  FINES 
HIGHER  plaque  to  advise  road  users 
when  increased  fines  are  imposed  for 
traffic  violations  within  designated 
roadway  segments.  The  FINES  HIGHER 
plaque  should  be  installed  below  an 
applicable  regulatory  or  warning  sign  in 
a  temporary  traffic  control  zone,  a 
school  zone,  or  other  applicable 
designated  zone.  The  FHWA  received 
one  comment  from  ATSSA  specifically 
in  support  of  the  new  section,  and  one 
comment  from  the  Wisconsin  DOT 
opposing  it.  The  Wisconsin  DOT  stated 
that  the  sign  is  not  necessary  because 
these  laws  are  already  State  statutes  and 
need  not  be  signed.  Because  this  is  an 
OPTION,  States  can  choose  not  to  allow 
the  use  of  this  plaque.  Many  other  States 
are  finding  that  this  sign  enhances 
safety  in  school  zones  and  temporary 
traffic  control  zones  by  reminding 
drivers  of  a  law  that  might  not  always 
be  prevalent  on  their  minds.  It  also 
serves  to  alert  drivers  fi-om  other  States 
about  this  law,  which  may  not  be  the 
same  as  the  laws  in  their  home  State. 
The  FHWA  adopts  this  new  section, 
with  minor  editorial  revisions,  and 
renumbers  the  remaining  sections. 

38.  The  FHWA  removes  Section  2B.16 
Reduced  Speed  Ahead  Signs  (R2-5) 
Series  (as  numbered  and  titled  in  the 
2000  MUTCD)  because  these  signs  are 
warning  signs  and  appear  in  Chapter  2C 
in  this  final  rule.  The  intended  message 
is  more  properly  categorized  as  a 
warning  message  rather  than  a 
regulatory  message. 

See  discussion  in  Section  2C.30 
Speed  Reduction  Signs  (W3-5,  W3-5a) 
where  FHWA  adds  the  newly 
designated  warning  signs.  That 
discussion  applies  to  this  section  also. 
Accordingly,  the  FHWA  adopts  the 


removal  of  former  Section  2B.16  as 
proposed  in  the  NPA.  To  minimize  any 
impacts  to  State  and  local  governments, 
in  Section  2C.30  the  FHWA  establishes 
a  phase-in  target  compliance  date  of  15 
years  fi^om  the  effective  date  of  this  final 
rule  for  existing  R2-5  signs  in  good 
condition  to  be  changed  to  W3-5  or 
W3-5a  signs. 

39.  In  Section  2B.19  Tiun  Prohibition 
Signs  (R3-1  through  R3-^,  and  R3-18) 
(numbered  and  titled  "Section  2B.17 
Turn  Prohibition  Signs  (R3-1  through 
R3-4)"  in  the  2000  MUTCD  and  in  the 
NPA),  the  FHWA  includes  a  new 
symbol  sign  which  combines  the  No 
Left  Turn  and  the  No  U-timi  symbol 
signs  into  one  sjrmbol  sign  (R3-18),  and 
adds  to  the  OPTION  and  GUIDANCE 
statements  information  on  the  proper 
use  of  the  sign.  This  new  sign  will 
reduce  the  sign  clutter  at  an  intersection 
where  both  movements  are  restricted 
and  make  it  easier  for  road  users  to 
imderstand  the  multiple  turn 
restrictions.  The  FHWA  received  six 
coDMuents  fi'om  the  NCUTCD,  ATSSA, 
Caltrans  and  the  Cities  of  Tucson, 
Arizona;  and  Piano,  Texas,  supporting 
this  new  sign.  The  Virginia  DOT 
opposed  this  change  due  to  the  fact  that 
Virginia  State  law  already  prohibits  U- 
tums  when  a  No  Left  Turn  sign  is 
present.  Because  not  all  States  have  this 
law,  the  FHWA  believes  that  this  sign 
should  be  available  for  use  by  States  at 
those  locations  where  both  U-turns  and 
left  turns  are  prohibited.  The  FHWA 
adopts  the  OPTION  and  GUIDANCE 
statements  in  this  final  rule.  Because  it 
is  an  OPTION,  States  are  not  obligated 
to  use  the  new  sign. 

40.  In  Section  2B.21  Mandatory 
Movement  Lane  Control  Signs  (R3-5, 
R3-5a,  and  R3-7)  (niunbered  Section 
2B.l»in  the  NPA),  the  FHWA  revises 
the  GUIDANCE  statement  to  clarify  that 
the  lane  control  pavement  markings 
mentioned  are  lane-use  arrow  markings. 
The  FWVA  received  one  comment  from 
the  City  of  Tucson,  Arizona,  in  support 
of  this  change,  and  the  FHWA  adopts 
this  change. 

41.  In  Section  2B.25,  Reversible  Lane 
Control  Signs  (R3-9d,  R3-9f  through 
R3-9i)  (numbered  and  titled,  "Section 
2B.23  Reversible  Lane  Control  Signs 
{R3-9C  through  R3-9i)"  in  the  2000 
MUTCD).  the  FHWA  removes  the  R3-9c 
and  R3-9e  signs  and  all  of  their 
references  in  the  section.  Using  just  the 
R3-9d  sign  will  improve  uniformity  and 
maintain  consistency  with  the  red  X 
symbol  used  in  reversible  lane  signal 
systems.  The  DO  NOT  ENTER  symbol  is 
intended  to  be  used  to  prohibit  entry 
into  a  roadway  or  ramp,  and  using  this 
sjTnbol  to  prohibit  use  of  a  single  lane 
of  a  roadway  that  is  otherwise  available 


for  travel  is  inconsistent  and  degrades 
the  meaning  of  the  symbol.  The  FHWA 
also  revises  the  first  STANDARD 
statement  to  clarify  that  the  barriers 
mentioned  are  physical  barriers. 

Additionally,  the  FHWA  modifies 
item  B  of  the  second  OPTION  statement 
to  read,  "An  engineering  study  indicates 
that  the  use  of  the  Reversible  Lane 
Control  signs  alone  would  result  in  an 
acceptable  level  of  safety  and 
efficiency."  This  is  to  clarify  that  an 
engineering  study  needs  to  evaluate 
whether  safety  and  efficiency  will  be 
maintained  with  signs  alone. 

The  FHW-A  received  ioui  conunents 
from  the  NCUTCD  and  the  City  of 
Tucson,  Arizona,  in  support  of  these 
changes,  and  the  FHWA  adopts  the 
changes. 

The  FHWA  establishes  a  phase-in 
target  compliance  date  of  10  years  from 
the  effective  date  of  this  final  rule  for 
existing  signs  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

42.  In  Section  2B.26  Preferential  Only 
Lane  Signs  (R3-10  through  R3-15) 
(numbered  and  titled  Section  2B.48 
I»referential  Lane  Signs  (R3-10  through 
R3-17)  in  the  NPA),  the  FHWA  changes 
several  GUIDANCE  statements  to 
STANDARD  statements  to  be  consistent 
with  requirements  of  STANDARDS  in 
other  sections  of  the  MUTCD  and  to 
ensure  that  these  critical  signs  are 
properly  designed  and  applied  to 
enhance  safety  and  reduce  road  user 
confusion.  The  FHWA  also  includes 
cross-references  to  other  sections,  as 
appropriate.  Additionally,  the  FHWA 
revises  information  for  the  R3-10 
through  R3-14  signs  in  Table  2B-1  in 
this  final  rule.  The  FHWA  also  revises 
Figure  2B-7  (numbered  Figiue  2B-21  in 
the  NPA)  to  correct  errors  and  illustrate 
examples  of  signs  consistent  with  the 
text  in  this  final  rule.  All  of  these 
changes  respond  to  comments  received 
from  Caltrans,  the  Florida  and 
Miimesota  DOTs,  traffic  engineering 
consultants,  and  private  citizens 
requesting  clarity,  and  they  provide 
consistency  with  other  areas  of  the 
MUTCD. 

In  the  NPA,  the  FHWA  proposed 
modifying  the  first  paragraph  of  the 
third  GUIDANCE  statement  r^arding 
types  of  preferential  lane  signs  for 
which  the  diamond  symbol  should  not 
be  used  (because  the  diamond  symbol  is 
intended  to  be  used  only  to  denote  HOV 
lanes).  The  restriction  of  using  the 
diamond  symbol  only  for  HOV  lanes  is 
now  included  in  a  STANDARD 
statement  in  Section  2B.27  Preferential 
Only  Lanes  for  High-Occupancy 
Vehicles  (HOVs)  (numbered  2B.49  in 
the  NPA),  and  is  cross-referenced  in 
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Section  2B.26  Preferential  Only  Lane 
Signs  (R3-10  through  R3-15).  As  a 
result,  the  FHWA  is  not  making  the 
change  to  the  first  paragraph  of  the  third 
GUIDANCE  statement  that  was 
proposed  in  the  NPA. 

Tne  FHWA  changes  the  hast  paragraph 
of  the  third  GUIDANCE  statement  (of 
the  2000  MUTCD)  to  a  fifth  STANDARD 
statement  (second  in  the  NPA)  to  be 
consistent  with  requirements  in  Section 
2A.07  Changeable  Message  Signs.  These 
requirements  indicate  that  changeable 
message  signs  serving  as  HOV  signs 
shall  be  the  required  sign  size  and  shall 
display  the  required  letter  height  and 
legend  format  that  corresponds  to  the 
type  of  fecility  and  design  speed.  This 
change  from  a  recommended  practice  to 
a  required  practice  is  made  to  preclude 
the  use  of  insufficiently  sized  or 
designed  changeable  message  signs  to 
display  these  important  regulatory 
messages  for  HOV  lane  use.  The  FHWA 
received  one  comment  from  the 
NCUTCD  in  support  of  this  change,  and 
one  comment  from  Caltrans  suggesting 
further  clarification.  To  respond  to  the 
comments,  the  FHWA  inserts  an 
OPTION  statement  prior  to  the 
STANDARD,  indicating  appropriate 
uses  of  changeable  message  signs,  and 
the  FHWA  includes  editorial 
modifications  to  the  STANDARD. 

Additionally,  the  FHWA  adds  a  new 
GUIDANCE  statement  at  the  end  of  the 
section  stating  that  the  Inherently  Low 
Emission  Vehicle  (ILEV)  (R3-10b)  sign 
should  be  used  when  it  is  permissible 
for  a  properly  labeled  and  certified 
ILEV,  regardless  of  the  number  of 
occupants,  to  operate  in  the  HOV  lanes 
and  that,  when  used,  the  ILEV  signs 
should  be  ground  mounted  in  advance 
of  the  HOV  lanes  and  at  intervals  along 
the  HOV  lanes  based  upon  engineering 
judgment.  A  uniform  sign  design  and 
application  is  needed  to  enhance  driver 
understanding  and  compliance 
regarding  ILEV  use  of  HOV  lanes  and 
also  to  correspond  to  changes  in  Section 
2B.27  Preferential  Only  Lanes  for  High 
Occupancy  Vehicles  (HOVs).  The 
FHWA  received  one  comment  from 
ATSSA  in  support  of  this  new 
statement,  and  two  comments  from 
Caltrans  and  the  Minnesota  DOT 
opposed  to  it.  The  opposing 
cbmmenters  suggested  that  there  are 
different  types  of  ILEV  vehicles,  and 
that  the  text  needed  to  be  clarified.  To 
respond  to  those  comments,  the  FHWA 
adds  a  SUPPORT  statement,  following 
the  GUIDANCE,  that  explains  what  an 
ILEV  is,  similar  to  the  definition  in 
Section  IA.13,  and  also  providing 
citations  of  applicable  sections  of  the 
Code  of  Federal  Regulations  (CFR).  The 
R3-10b  sign  is  recommended  for  use 


State  or  local  jiuisdiction 

s  to  use  a  particular  HOV 


when  a 
permits 
lane  faolity. 

The  rtlWA  establishes  a  10-year 
phase-in  target  compliance  date  from 
the  effective  date  of  this  final  rule  for 
signs  iujgood  condition  to  comply  with 
the  new  requirements  of  Section  2B.26 
Preferen  tial  Only  Lane  Signs  (R3-10 
through  R3-15),  to  minimize  any  impact 
on  Statel  or  local  governments. 

43.  IniSection  2B.27  Preferential  Only 
Lanes  fcr  High-Occupancy  Vehicles 
(numbeted  and  titled  Section  2B.49 
High  Oqcupancy  Vehicle  (HOV)  Lanes 
in  the  NJ'A),  the  FHWA  adds  a  second 
paragraph  to  the  first  STANDARD 
statemelt  that  the  requirements  for  a 
minimutn  niunber  of  occupants  in  a 
vehicle  to  use  an  HOV  lane  shall  be  in 
effect  for  most,  or  all,  of  at  least  one  of 
the  usual  times  dining  the  day  when  the 
demandjto  travel  is  greatest  (such  as 
morning  or  afternoon  peak  travel 
periods!  and  the  traffic  congestion 
probleiXE  on  the  roadway  and  adjoining 
transpoi  tation  corridor  are  at  their 
worst.  T  \\e  FHWA  also  adds  in  the  last 
paragrai  ih  the  requirement  of  a  Federal 
review  ( is  outlined  in  Section  2  of  the 
Federal-  aid  Highway  Program  Guidance 
on  HOV  Lanes  11)  prior  to  initiating  a 
propose  i  project  (including  a  proposed 
test  or  d  smonstration  project)  that  seeks 
to  signii  cantly  change  the  operation  of 
the  H0^  lanes  for  any  length  of  time.  ' 
The  FH  VA  received  two  comments 
ftnm  th«  NCUTCD  and  the  City  of 
Tucson,  Arizona,  in  general  support  of 
the  chai  ges  to  this  section,  and  one 
commei  t  from  Caltrans  opposed  to  the 
specific  change  regarding  Federal 
review  (  f  a  proposed  test  or 
demons  ration  project.  Caltrans  felt  that 
FHWA  1  eview  is  not  currently  required. 
Howeve  r,  the  Federal  review  is  required 
because  of  provisions  in  Titles  23  and 
49  of  thi !  United  States  Code  as  well  as 
a  variet;  of  commitments,  agreements, 
transpoftation  planning  requirements, 
and  transportation  conformity 
requirements  under  the  Clean  Air  Act. 
The  FHWA  responds  by  providing  an 
additioijal  reference  to  the  Federal-Aid 
Highway  Program  Guidance  on  HOV 
Lanes,  which  gives  very  detailed 
information  about  the  basis  of  the 
review  ind  factors  considered. 

In  thdNPA,  the  FHWA  proposed  to 
modify  the  first  STANDARD  statement 
to  allow  motorcycles  to  use  HOV  lanes- 
that  reci  lived  Federal-aid  program 
funding  The  FHWA  also  proposed  to 
require  ftgenciesto  allow  a  vehicle  with 


"The  "  ■'ederal-Aid  Highway  Program  Guidance 
on  High  Q  xupancy  Vehicle  (HOV)  Lanes"  dated 
March  28, 2001,  is  available  at  the  following  URL: 
httpJ/ww  v.fhwa.dot.gov/operations/ 
hovguidei  l.htm. 


less  than  the  required  number  of 
occupants  to  operate  in  the  HOV  lanes 
if: 

A.  The  vehicle  is  properly  labeled  and 
certified  as  an  ILEV  and  the  lane  is  not 

a  bus-only  HOV  lane;  or 

B.  The  HOV  lanes  are  part  of  a  project 
that  is  participating  in  the  FHWA  Value 
Pricing  Pilot  Program.  ^^ 

The  FHWA  adopts  this  requfrement  as 
it  pertains  to  motorcycles  because, 
imder  the  provisions  of  23  U.S.C. 
102(a)(1),  motorcycles  are  specifically 
identified  as  not  a  single-occupant 
vehicle.  However,  the  FHWA  recognizes 
that  the  provisions  of  23  U.S.C.  102(a)(2) 
and  Environmental  Protection  Agency 
(EPA)  regulations  in  40  CFR  section 
88.313-93  permit,  but  do  not  require. 
States  to  allow  ILEVs  to  use  HOV  lanes. 
Fiuther,  the  FHWA  recognizes  that  the 
applicable  provisions  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  permit,  but  do  not 
require.  States  to  allow  vehicles  with 
fewer  than  two  occupants  to  operate  in 
HOV  lanes  if  the  vehicles  are  part  of  a 
value  pricing  program.  Therefore,  the 
FHWA  revises  the  paragraph  in  Section 
2B.27  about  these  uses  of  HOV  lanes  to 
OPTION  statements  ratiier  than 
STANDARD  statements. 

The  FHWA  also  revises  the  first 
SUPPORT  statement  to  clarify  the 
examples  of  significant  operational 
changes  to  HOV  lanes.  While  most  of 
this  information  was  included  in  the 
NPA  (and  die  2000  MUTCD),  the  FHWA 
provides  examples  in  the  form  of 
individual  items  in  this  final  rule  for 
clarity.  The  FHWA  adds  implementing 
a  pricing  option  to  an  existing  HOV 
lane,  such. as  High  Occupancy  Toll 
(HOT)  lane  or  toll  lane  to  the  list  of 
example  items  to  reflect  ciurent 
practice. 

The  FHWA  modifies  this  section  to 
add  a  SUPPORT  statement  at  the  end  of 
the  section.  The  SUPPORT  statement 
states  that  the  Inherentiy  Low  Emissions 
Vehicle  (ILEV)  program  requirements, 
certification  program,  and  other 
regulatory  provisions  are  developed  and 
administered  through  the  U.S. 
Environmental  Protection 
Administi-ation  (EPA).  The  U.S.  EPA  is 
the  only  entity  with  the  authority  to 
certify  ILEVs.  Vehicle  manufacturers 
must  request  the  U.S.  EPA  to  grant  an 
ILEV  certification  for  any  vehicle  to  be 
considered  and  labeled  as  meeting  these 
stemdards.  According  to  the  U.S.  EPA, 


'2  The  Value  Pridng  Pilot  Program  is  an 
experimental  program  to  learn  the  potential  of 
different  value  pricing  approaches  for  reducing 
congestion  authorized  by  Section  1216(a)  of  the 
Transportation  Equity  Act  for  the  21st  Century 
(TEA-21).  Information  is  available  at  the  following 
URL:  httpJ/www.fhvn.dot.gov/poUcy/vppp.htm.  , 
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1996  was  the  first  year  that  they 
certified  any  ILEVs.  The  U.S.  EPA 
regulations  specify  that  ILEVs  must 
meet  the  emission  standards  specified 
in  40  CFR  88.311-93  and  their  labehng 
must  be  in  accordance  with  40  CFR 
88.311-93(c). 

The  changes  in  Section  2B.27  are  also 
necessary  to  assure  consistency  with  the 
FHWA  requirements  to  comply  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.)  process. 

44.  In  Section  2B.28  Preferential  Only 
Lane  Sign  Applications  and  Placement 
(numbered  Section  2B.50  High- 
Occupancy  Vehicle  Sign  Application 
and  Placement  in  the  NPA),  in  the  NPA 
the  FHWA  proposed  adding  a  SUPPORT 
statement  after  the  GUIDANCE 
statement,  to  state  that  Figures  2E-44 
through  2E-show  application  and 
placement  examples  of  HOV  signing  for 
entrances  to  barrier-separated  HOV 
lanes  and  direct  entrances  to  and  exits 
fi-om  HOV  lanes.  The  FHWA  received 
four  comments  regarding  the  proposed 
changes  to  this  section.  The  NCUTCD 
and  the  City  of  Tucson,  Arizona, 
supported  the  changes,  the  Connecticut 
DOT  suggested  an  editorial  change  to 
clarify  the  new  figure,  and  Caltrans 
opposed  the  number  of  signs  required 
for  concurrent-flow  HOV  lanes.  The 
FHWA  revises  the  number  of  signs 
required  for  conciurent-flow  HOV  lanes 
to  be  mOTe  consistent  with  the  practice 
of  some  leading  States  with  HOV  lanes. 
Also,  the  FHWA  makes  editorial 
revisions  to  and  reorganizes  the  section 
to  add  clarity  to  differentiate  between 
specific  situations  of  barrier-separated, 
buffer-separated,  concmrent  flow,  and 
direct  access  ramps  as  they  relate  to 
Preferential  Only  Lane  signing,  to 
address  comments  on  this  and  other 
related  sections  from  agencies  that 
operate  HOV  facilities,  suggesting  that 
the  many  provisions  of  this  section  were 
not  consistent  with  other  provisions  of 
the  MUTCD  and  the  section  needed 
clarification  and  consistency. 

The  FHWA  establishes  a  10-year 
phase-in  target  compliance  date  fitim 
the  effective  date  of  this  final  rule  for 
existing  signs  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

45.  In  Section  2B.33  Keep  Right  and 
Keep  Left  Signs  (R4-7,  R4-8)  (numbered 
Section  2B.28  in  the  NPA),  the  FHWA 
adds  to  the  first  OPTION  statement  that 
the  Keep  Left  (R4-8)  sign  may  be  used 
at  locations  where  it  is  necessary  for 
traffic  to  pass  only  to  the  left  of  a 
roadway  feature  or  obstruction. 

The  FHWA  adds  to  the  GUIDANCE 
statement  to  clarify  that  the  Keep  Right 
sign  should  be  mounted  on  the  face  of, 
or  just  in  front  of,  a  pier  or  other 


obstruction  separating  opposite 
directions  of  traffic  in  the  center  of  the 
highway  such  that  traffic  will  have  to 
pass  to  the  right  of  the  sign. 

Additionally,  the  FHW^  adds  a  new 
STANDARD  statement  following  the 
GUIDANCE  statement  indicating  that 
the  Keep  Right  sign  shall  not  be 
installed  on  the  right  side  of  the 
roadway  in  a  position  where  traffic  must 
pass  to  the  left  of  the  sign. 

The  changes  in  this  section  clarify  the 
proper  uses  of  Keep  Right  and  Keep  Left 
signs.  The  FHWA  received  two 
comments  fi'om  the  NCUTCD  and  the 
City  of  Tucson,  Arizona,  in  general 
support  of  the  changes  to  this  section, 
and  adopts  these  changes. 

46.  hi  Section  2B.34  DO  NOT  ENTER 
Sign  (R5-1)  (numbered  Section  2B.29  in 
the  NPA),  the  FHWA  modifies  the 
GUIDANCE  statement  with  respect  to 
the  placement  of  the  DO  NOT  ENTER 
sign.  The  GUTOANCE  states  that,  if 
used,  the  DO  NOT  ENTER  sign  should 
be  placed  directly  in  view  of  the  road 
user  at  the  point  where  a  road  user 
could  wrongly  enter  a  divided  highway, 
one-way  roadway,  or  ramp,  and 
includes  a  reference  to  Figure  23-10 
(munbered  Figure  2B-8  in  the  NPA). 
The  FHWA  received  one  comment  from 
the  City  of  Tucson,  Arizona,  supporting 
the  overall  changes  to  this  section,  and 
the  FHWA  adopts  these  changes. 

Additionally,  the  FHWA  renumbers 
and  retitles  Figiu^  2B-2  (as  nimibered 
in  the  2000  MUTCD)  from  Typical 
Wrong- Way  Signing  for  a  Divided 
Highway"  to  "Figure  2B-10  Example  of 
Wrong-Way  Signing  for  a  Divided 
Highway  with  a  Median  Width  of  9  m 
(30  ft)  or  Greater"  (numbered  Figure  2B- 
8  in  the  NPA).  The  FHWA  received  two 
conunents  from  private  citizens  in 
general  support  of  the  changes  to  this 
figiwe,  and  the  FHWA  adopts  the 
changes. 

47.  In  Section  2B.36  Selective 
Exclusion  Signs  (numbered  Section 
2B.31  in  the  NPA),  the  FHWA  changes  . 
item  H  in  the  SUPPORT  statement  from 
"Hazardous  Cargo"  to  "Hazardous 
Material"  to  reflect  the  changes  in 
Section  2B.52  Hazardous  Material  Signs 
(R14-2,  R14-3).  The  FHWA  received 
two  comments  from  ATSSA  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  change,  and  adopts  this  change.  The 
FHWA  received  additional  editorial 
comments  to  provide  consistency  with 
other  areas  of  the  MUTCD,  and  the 
FHWA  incorporates  the  comments  in 
this  final  rule. 

48.  In  Section  2B.37  ONE  WAY  Signs 
(R6-1,  R6-2)  (numbered  Section  2B.32 
in  the  NPA),  the  FHWA  relocates  four 
figures  from  Section  2A.16  to  this 
section.  The  FHWA  renumbers  and 


retitles  Figures  2A-5  and  2A-6  to 
"Figure  2B-12.  Examples  of  Locations 
of  ONE  WAY  Signs  (Sheet  1  of  2,  Sheet 
2  of  2)"  (numbered  Figvires  2B-10  and 
2B-11  in  the  NPA);  Figure  2A-4  to 
"Figure  2B-13.  Examples  of  ONE  WAY 
Signing  for  Divided  Highways  with 
Medians  9  m  (30  ft)  or  Greater" 
(numbered  Figiue  2B-12  in  the  NPA); 
and  Figiu-e  2A-3  to  "Figure  2B-14. 
Examples  of  ONE  WAY  Signing  for 
Divided  Highways  with  Medians  Less 
Than  9  m  (30  ft)  '  (numbered  Figure  2B- 
13  in  the  NPA).  The  FHWA  also  adds 
a  new  figure,  "Figure  2B-15.  Examples 
of  ONE  WAY  Signing  for  Divided 
Highways  with  Medians  Less  Than  9  m 
(30  ft)  and  Separated  Left-Turn  Lanes" 
(numbered  Figure  2B-14  in  the  NPA). 
These  figures  are  most  directly 
associated  wi\h  ONE  WAY  signs  and  are 
most  appropriately  located  in  this 
section,  which  contains  the  text  about 
ONE  WAY  signs.  The  FHWA  received  a 
few  editorial  comments  regarding  these 
figures,  and  incorporates  those  changes 
as  appropriate  in  this  final  rule. 

Additionally,  the  FHWA  revises  the 
depiction  of  the  optional  Keep  Right 
signs  on  the  medians  in  Figures  2B-14 
and  2B-15  to  show  them  at  a  45  degree 
angle  facing  the  road  users  on  the  cross 
street,  to  make  it  easier  for  drivers  to 
determine  the  location  of  the  median 
nose  and  to  enter  the  proper  roadway  of 
a  divided  highway.  The  FHWA  received 
three  conunents  bom  ATSSA  and 
private  citizens  in  support  of  these 
changes.  The  FHWA  adopts  the  changes 
to  these  figures. 

49.  In  Section  2B.40  Design  of 
Parking,  Standing,  and  Stopping  Signs 
(numbered  Section  2B.35  in  the  NPA), 
the  FHWA  adds  to  the  GUIDANCE 
statement  that  where  special  parking 
restrictions  are  imposed  diuing  heavy 
snowfall.  Snow  Emergency  signs  should 
be  installed  and  that  the  legend  will 
vary  according  to  the  regulations,  but 
the  signs  should  be  vertical  rectangles, 
having  a  white  backgroimd  with  the 
upper  part  of  the  plate  a  red 
background.  Signs  of  this  type  are  used 
by  many  jurisdictions.  The  FHWA 
received  two  comments  bom  the 
NCUTCD  and  the  City  of  Tucson. 
Arizona,  in  support  of  this  change,  and 
adopts  this  change.  In  addition,  the 
FHWA  adds  a  paragraph  at  the  end  of 
the  GUIDANCE  statement  regarding  the 
use  of  the  VAN  ACCESSIBLE  (R7-«a) 
plaque.  A  final  rule  adding  this 
information  to  the  1988  edition  of  the 
MUTCD  was  adopted  in  1998,  however 
this  was  inadvertently  left  out  of  the 
2000  MUTCD. 

50.  In  Section  2B.44  Pedestrian 
Crossing  Signs  (R9-2,  R9-3)  (numbered 
Section  2B.39  in  the  NPA).  the  FHWA 
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modifies  the  second  OPTION  statement 
by  changing  "PEDESTRIANS 
PROHIBITED"  to  "NO  PEDESTRIAN 
CROSSING"  as  the  proper  word 
message  sign  to  be  used  as  an  alternate 
to  the  No  Pedestrian  Crossing  (R9-3a) 
symbol  sign.  "NO  PEDESTRIAN 
CROSSING"  is  the  intended  meaning  of 
the  symbol  and  more  clearly  describes 
the  actud  restriction  of  pedestrian 
movement.  The  FHWA  received 
comments  from  the  Association  of 
Pedestrian  and  Bicycle  Professionals 
and  the  City  of  Tucson,  Arizona, 
specifically  in  support  of  this  change, 
and  adopts  this  change. 

The  FHWA  also  received  comments 
from  the  Florida  DOT  and  the  City  of 
Tucson,  Arizona,  suggesting  that  the 
section  does  not  mention  signalized 
crossings.  These  comments  are  outside 
the  scope  of  this  rulemaking  and  would 
need  to  be  addressed  in  a  future 
rulemaking. 

51.  In  Section  2B.45  Traffic  Signal 
Signs  (RlO-l  through  RlO-21) 
(niunbered  and  titled  "Section  2B.40 
Traffic  Signal  Signs  (RlO-1  through 
RlQ-13)"  in  the  2000  MUTCD),  the 
FHWA  revises  the  title  to  reflect 
additional  traffic  signal  signs.  These 
signs  are  shown  in  Figiues  2B-18  and 
2B-19. 

The' FHWA  adds  to  the  second 
OPTION  statement  that  the  RlO-3d  sign 
may  be  used  if  the  pedestrian  clearance 
time  is  sufficient  only  for  the  pedestrian 
to  cross  to  the  median.  This  sign  is 
similar  to  the  existing  RlO-3b  sign 
except  that  nexttlo  the  WALK  sjonbol  is 
the  message  "START  CROSSING-TO 
MEDIAN  WATCH  FOR  VEHICLES." 
The  FHWA  also  modifies  Figure  2B-18 
(numbered  Figure  23-17  in  the  NPA)  to 
add  illustrations  of  the  RlO-3d  sign  and 
the  RlO-3e  sign.  The  RlD-3e  sign  is  a 
variiant  incorporating  "time  remaining 
to  finish  crossing"  and  is  consistent 
with  countdown  pedestrian  signals  as 
adopted  in  Part  4.  The  FHWA  received 
one  comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change  and 
one  question  from  the  U.S.  Access 
Board  regarding  how  this  information 
would  be  given  in  audible  and 
vibrotactile  formats.  The  Access  Board 
stated  that,  if  accessible  signals  are  used 
at  an  intersection  where  pedestrians 
should  cross  only  to  a  median  and  then 
wait  until  a  different  phase  to  complete 
their  crossing,  it  would  be  important  for 
the  accessible  devices  to  communicate 
this  fact  to  the  pedestrian  with  visual 
disabilities.  This  comment  actually 
pertains  to  Chapter  4E  Pedestrian 
Signals,  and  it  goes  beyond  the  scope  of 
this  rulemaking  and  would  need  to  be 
addressed  in  a  future  rulemaking.  The 


FHWA  aidopts  the  change,  as  proposed 
in  the  Nt'A,  in  this  final  rule. 

Additionally,  the  FHWA  revises  and 
relocated  the  third  OPTION  statement 
(from  thi  2000  MUTCD)  to  follow  the 
second  STANDARD  statement  to 
indicate  (that  a  symbolic  NO  TURN  ON 
RED  (Rlb-11)  sign  may  be  used  as  an 
alternate  to  the  RlO-lla  and  RlO-llb 
signs.  Tl^e  symbolic  sign  has  a  symbolic 
red  ball  |-ather  than  using  the  "No  Right 
Tiu-n"  symbol,  to  avoid  confusion  with 
the  R3-i  (No  Right  Turn)  sign. 

hi  Figire  2B-19  Traffic  Signal  Signs 
(numbeifed  Figure  2B-18  in  the  NPA), 
the  FHWA  received  several  comments 
regarding  the  illustration  of  "No  Right 
Turn  onKed"  signs.  ATSSA  and  a 
traffic  eQgineering  consultant  agreed 
with  the  return  of  the  RlO-11  sign  and 
the  rem(  val  of  the  RlO-llc  and  RlO- 
lld  sign  5.  The  Cities  of  Piano,  Texas, 
and  Los  (\ngeles,  California,  and  some 
private  <  itizens  were  opposed  to  the 
removal  of  the  RlO-llc  and  RlO-lld 
signs,  st  iting  that  the  use  of  symbol 
signs  shi  »uld  be  encouraged  over  word 
signs.  T^e  FHWA  disagrees  with  the 
opposing  commenters  because  the  use 
of  the  N  )  Right  Turn  symbol  sigu 
should  I  e  reserved  for  actual 
prohibit  on  of  all  right  turn  movements 
at  an  int  ;rsection  to  have  the 
appropr  ate  impact  on  safetj'.  Extensive 
use  of  a  Nio  Right  Turn  on  Red  sign 
featurin; ;  the  No  Right  Turn  symbol 
would  d  jgrade  the  influence  of  the  R3- 
1  sign.  1  he  City  of  Los  Angeles  and  a 
private  ( itizen  suggested  different 
designs  or  the  sign.  The  FHWA 
disagree  5  with  these  different  <iesigns 
because  they  are  too  complex.  The 
FHWA  { dopts  the  RlO-11  sign  with  a 
red  ball  symbol  included  on  the  bottom 
line  of  t  le  sign.  The  FHWA  also  revises 
the  sign  number  for  RlQ-20b  to  be  RlO- 
20a,  anc  places  the  word  "or"  between 
the  two  I10-20a  signs  to  clarify  that  the 
signs  ill  istrate  two  examples  of 
differen  word  messages  that  can  be 
used  to  )rovide  times  and  days. 

Addit  onally,  the  FHWA  adds  to  the 
second  i  JUIDANCE  statement  to 
indicate  that  where  turns  on  red  after 
the  driv  sr  stops  are  permitted  and  the 
turn  sig  lal  indication  is  a  RED  ARROW, 
the  RIG  IT  (LEFT)  ON  RED  ARROW 
AFTER  )TOP  (RlO-17a)  sign  should  be 
installe(  adjacent  to  the  RED  ARROW 
signal  ii  dication  to  conform  to  the 
"Unifor  n  Vehicle  Code  and  Model 
Traffic  ( )rdinance"  (UVC)  as  revised. 
The  rev  sed  UVC  prohibits  turns  on  a 
RED  AR  low  after  stopping  unless  a 
sign  spiifically  allowing  the  turn  is  in 
place.  Tpe  FHWA  received  one 
comme]|t  from  ATSSA  in  support  of  this 
change,  and  three  comments  from  the 
NCUTCaj^Caltrans  and  the  City  of 


Kennewick,  Washington,  opposing  it. 
Kennewick,  Washington,  opposed  this 
new  sign,  because  the  State  of 
Washington  allows  the  turn  on  red 
arrow  after  stop  in  certain  instances, 
imless  otherwise  prohibited  by  signs. 
The  FHWA  is  in  favor  of  maintaining 
consistency  with  the  majority  of  the 
other  States  who  aheady  have  laws  that 
agree  with  this  meaning  of  the  red 
arrovy. 

The  NCUTCD  opposed  this  new 
paragraph  as  well  as  the  signs,  stating 
that  it  is  "inappropriate."  Without 
additional  explanation,  the  FHWA 
cannot  respond  to  this  comment. 

Caltrans  opposed  the  new  sign 
suggesting  that  where  turns  on  red  are 
permitted  after  stopping  and  the  signal 
indication  is  a  RED  ARROW,  that 
changing  the  signal  indication  from  a 
RED  ARROW  to  a  Red  Ball  would  be 
more  appropriate  than  fixing  the 
situation  with  a  sign.  The  FHWA  agrees 
that  while  there  may  not  be  many  places 
where  the  RlO-17a  sign  is  needed,  there 
are  intersections  with  unusual 
geometries  or  special  lane  use  control 
for  which  an  all-arrow  right-turn  signal 
head  makes  sense  and  from  which  there 
is  no  reason  that  tiuns  on  red  should  be 
prohibited.  It  is  primarily  for  these 
situations  that  the  RlO-17a  sign  should 
be  used.  The  FHWA  adopts  use  of  this 
sign  in  this  final  rule,  with  minor 
modifications. 

Additionally,  the  FHWA  relocates  the 
last  item  in  the  second  GUIDANCE 
statement  to  the  first  paragraph  under 
the  third  OPTION  statement  (new  fourth 
OPTION  statement)  and  changes  it  to 
read  that  when  right  turn  on  red  after 
stop  is  permitted  and  pedestrian 
crosswalks  are  marked,  the  TURNING     , 
TRAFHC  MUST  YIELD  TO 
PEDESTRIANS  (RlO-15)  sign  may  be 
used.  This  change  is  necessary  to 
prevent  potential  overuse  and  a  reduced 
effectiveness  of  the  sign.  The  FHWA 
received  two  comments  from  ATSSA 
and  a  traffic  engineering  consultant  in 
support  of  this  change.  The  U.S.  Access 
Board  opposed,  stating  that  the  use  of 
the  sign  should  not  be  restricted  to  just 
marked  crosswalks.  The  traffic 
engineering  consultant  who  supported 
the  change  also  suggested  that  the  sign 
would  also  be  useful  during  the  green 
interval  to  remind  drivers  to  yield  to 
pedestrians  who  are  crossing  during  the 
concurrent  WALK  interval.  The  FHWA 
agrees  and  adds  a  paragraph  to  the 
OPTION  stating  that  a  TURNING 
TRAFFIC  MUST  YIELD  TO 
PEDESTRIANS  sign  may  be  used  to 
remind  drivers  who  are  making  turns  to 
yield  to  pedestrians,  especially  at 
intersections  where  crosswalks  are 
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marked  and  right  turn  on  red  is 
permitted. 

In  the  NPA,  the  FHWA  proposed  to 
add  a  paragraph  to  the  OPTION 
statement  allowing  the  use  of 
supplemental  plaques  showing  times  of 
day  or  with  the  legend  WHEN 
PEDESTRIANS  ARE  PRESENT  below  a 
NO  TURN  ON  RED  sign,  to  allow  the 
flexibility  to  restrict  turns  on  red  only 
during  certain  times  or  when  a 
pedestrian  conflict  is  present.  The  traffic 
engineering  consultant  also  supported 
the  use  of  both  of  the  suggested  plaques. 
The  Insurance  Institute  for  Highway 
Safety  presented  residts  from  recent 
field  research  indicating  that  time-of- 
day  restrictions  are  effective  in  reducing 
right  turn  on  red  related  safety  threats 
to  pedestrians  but  the  WHEN 
PEDESTRIANS  ARE  PRESENT  plaque  is 
not  because  its  vague  message  makes 
enforcement  difficult."  Based  on  this 
research,  the  KHWA  revises  the  text  to 
deletes  the  WHEN  PEDESTRIANS  ARE 
PRESENT  plaque.  Because  it  is  a  word 
message,  State  and  local  highway 
agencies  may  still  use  the  WHEN 
PEDESTRIANS  ARE  PRESENT  plaque 
prohibiting  right  turns  on  red  when 
pedestrians  are  present  if  their  laws  so 
dictate,  but  they  are  not  encoiuraged  to 
do  so  because  research  has  shown  these 
plaques  are  ineffective.  Finally,  to 
respond  to  a  comment  from  a  traffic 
engineering  consultant,  the  FHWA 
moves  the  last  paragraph  of  this 
OPTION  statement  regarding  the  use  of 
Traffic  Signal  Speed  signs  to  the  end  of 
the  second  OPTION  statement  because 
this  paragraph  relates  more  to  the 
information  provided  in  the  second 
OPTION. 

The  FHWA  proposed  in  the  NPA  to 
add  to  the  third  STANDARD  statement 
that  the  EMERGENCY  SIGNAL— STOP 
WHEN  FLASHING  RED  (RlO-14)  sign 
shall  be  used  in  conjimction  with 
emergency  beacons  to  correspond  with 
proposed  changes  in  Part  4  of  the 
MLTTCD,  which  proposed  to  require  the 
use  of  these  signs  with  Emergency 
Beacons.  Due  to  extensive  comments  in 
opposition  to  the  Emergency  Beacon  in 
Part  4,  the  FHWA  does  not  adopt  these 
changes  in  Part  4.  (See  the  discussion  of 
Section  4F.03).  Therefore,  the  FHWA 
removes  the  RlO-14  sign,  associated 
text,  and  illustration  from  Part  2. 


"  "Field  Evaluation  of  Two  Methods  for 
Restricting  Right  Turn  on  Red  to  Promote 
Pedestrian  Safety,"  by  Retting,  Nitzburg,  Fanner, 
and  Knoblauch,  for  the  Insurance  Institute  for 
Highway  Safety,  was  published  in  the  January  2002 
issue  of  the  "ITE  Journal,"  a  publication  of  the 
Institute  of  Transportation  Engineers  (ITE). 
Information  on  obtaining  a  copy  of  this  publication 
is  available  from  ITE  at  the  following  URL: 
http://www.ite.oig. 


hi  the  NPA,  the  FHWA  proposed 
adding  to  the  STANDARD  statement  the 
requirement  to  use  a  "U  Turn  Yield  to 
Right  Turn"  sign  when  U-tiuns  on  a 
green  arrow  signal  conflict  with  right 
turns  on  a  green  arrow  signal.  While 
there  were  comments  from  the  City  of 
Tucson,  Arizona,  and  a  traffic 
engineering  consultant  in  support  of 
this  change,  the  FHWA  received 
comments  frtjm  the  NCUTCD,  Caltrans, 
and  the  City  of  Kennewick,  Washington, 
opposed  it,  stating  that  the  sign  would 
not  be  understood,  or  was 
inappropriate.  The  FHWA  concurs  that 
there  is  some  possibility  of 
misunderstanding.  Because  there  is  no 
data  to  support  or  refute  these  concerns, 
the  FHWA  changes  this  to  an  OPTION 
statement,  allowing  the  use  of  the  sign 
but  not  requiring  it.  The  FHWA  also 
modifies  Sections  4D.05  Application  of 
Steady  Signal  Indications  and  4D.09 
Unexpected  Conflicts  Ehiring  Green  or 
Yellow  Intervals  accordingly. 

52.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2B.46 
Photo  Enforced  Signs  (RlO-18.  RlO- 
19)"  (numbered  Section  2B.51  in  the 
NPA.)  This  new  section  provides 
guidance  to  State  and  local  agencies  on 
the  use  of  the  photo  enforcement  signs 
to  alert  road  users  of  this  type  of  traffic 
enforcement.  The  FHWA  includes  an 
OPTION  statement  with  two  paragraphs. 
The  first  paragraph  states  that  a 
TRAFFIC  LAWS  PHOTO  ENFORCED 
{RlO-18)  sign  may  be  installed  at  a 
jurisdictional  boimdary  to  advise  road 
users  that  some  of  the  traffic  regulations 
within  that  jurisdiction  are  being 
enforced  by  photographic  equipment. 
The  second  paragraph  states  that  a 
PHOTO  ENFORCED  (RlO-19)  sign  may 
be  mounted  below  a  regulatory  sign  to 
advise  road  users  that  the  regulation  is 
being  enforced  by  photographic 
equipment. 

Additionally,  the  FHWA  includes  a 
STANDARD  statement,  which  states 
that  if  the  PHOTO  ENFORCED  (RlO-19) 
sign  is  used  below  a  regulatory  sign,  it 
shall  be  a  rectangle  with  black  legend 
and  border  on  a  white  background. 

The  FHWA  received  three  comn^nts 
from  the  NCUTCD,  ATSSA  and  the  City 
of  Tucson,  Arizona,  in  support  of  this 
new  section  and  two  comments  from  the 
Wisconsin  DOT  and  the  Insurance 
Institute  of  Highway  Safety  opposed  to 
it. 

The  Insurance  Institute  of  Highway 
Safety  stated  that  placing  the  TRAFFIC 
LAWS  PHOTO  ENFORCED  sign  at 
jurisdictional  boimdaries  is  vague  with 
regard  to  which  traffic  laws  (speed,  red 
light)  are  photo  enforced.  The  FHWA 
disagrees  because  this  sign  can  be  a 
useful  reminder  to  drivers  to  obey  all 


traffic  laws,  just  speed  limits  and  red 
lights.  The  Insurance  Institute  of 
Highway  Safety  also  suggested  that 
rather  than  the  general  PHOTO 
ENFORCED  regulatory  sign,  specific 
regulatory  signs  should  be  developed  for 
both  red  light  cameras  and  automated 
speed  enforcement.  The  FHWA 
disagrees  because  the  consistent 
placement  of  the  PHOTO  ENFORCED 
sign  should  provide  adequate  notice  and 
should  have  the  desired  effect  on  driver 
behavior. 

The  Wisconsin  DOT  noted  that  not  all 
States  allow  the  use  of  photo 
enforcement.  Because  use  of  these  signs 
is  optional,  States  that  do  not  use 
photographic  enforcement  will  not  need 
to  use  these  signs. 

The  FHWA  adopts  this  section  in  its 
entirety,  as  proposed  in  the  NPA,  in  this 
final  rule.  The  FHWA  establishes  a 
phase-in  target  compliance  date  of  10 
years  from  the  effective  date  of  this  final 
rule  for  existing  signs  of  different 
designs  that  are  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

53.  In  Section  2B.52  Hazardous 
Material  Signs  (R14-2,  R14-3) 
(numbered  and  titled  "Section  2B.46 
Hazardous  Cargo  Signs  {R14-2,  R14-3)" 
in  die  2000  MUTCD),  the  FHWA 
changes  the  title  and  revises  the 
OPTION  and  GUIDANCE  statements  to 
replace  "cargo"  with  the  word 
"material"  and  revises  the  symbol  for 
the  Hazardous  Material  sign  (R14-3) 
sign  to  be  HM  rather  than  HC,  to 
correspond  with  Section  2B.36  Selective 
Exclusion  Signs  and  to  reflect  the 
change  in  terminology  in  the  industry. 
The  FHWA  received  three  comments 
from  ATSSA,  the  City  of  Tucson, 
Arizona,  and  a  private  citizen  in  support 
of  these  changes,  and  three  comments 
from  private  citizens  suggesting  changes 
to  the  design  of  the  R14-3  sign, 
particularly  changes  in  the  color  of  the 
circle  around  the  letters.  The  FHWA 
adopts  the  sign  design  as  proposed  in 
the  NPA.  The  FHWA  revises  the  phase- 
in  target  compliance  date  to  10  years 
from  the  effective  date  of  this  final  rule 
(the  NPA  proposed  five  years)  for 
existing  signs  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

54.  In  Section  2B.54  Other  Regulatory 
Signs  (numbered  Section  2B.51  in  the 
2000  MUTCD),  the  FHWA  proposed  to  . 
revise  the  STANDARD  statement  to 
indicate  that  the  symbol  for  the  seat  beU 
symbol  is  in  the  "Standard  Highway 
Signs"  book.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change. 
However,  consistent  with  FHWA's 
desire  to  include  illustrations  of  all 


65512       Federal  Register /Vol.  68,  No.  224 


^Thursday,  November  20,  2003 /Rules  and  Regulations 


signs  from  the  SHS  that  are  referenced 
in  the  MUTQ),  as  discussed  above,  the 
FHWA  retains  the  symbol  for  the  seat 
belt  symbol,  and  places  it  in  a  new 
Figure  2B-22. 

55.  In  Section  2C.02  Application  of 
Warning  Signs,  the  FHWA  modifies  the 
SUPPORT  statement  to  reflect  that 
"categories"  not  "applications"  of 
warning  signs  are  shown  in  Table  2C- 
1.  This  change  makes  the  text  and  Table 
2C-1  consistent. . 

Additionally,  the  FHWA  changes  the 
title  of  Table  2C-1  from  "Application  of 
Warning  Signs"  to  "Categories  of 
Warning  Signs"  and  adds  new  roadway 
related  and  traffic  related  signs  and 
supplemental  plaques  to  the  table  based 
on  changes  in  other  sections  of  Chapter 
20.  The  change  in  the  title  of  the  table 
better  reflects  the^ctual  content  of  the 
table.  There  was  one  comment  from  the 
City  of  Tucson,  Arizona,  in  agreement 
with  the  overall  changes  in  this  section. 
One  traffic  engineering  consultant 
questioned  why  the  Railroad  Advance 
Warning  sign  is  not  listed  in  the  table. 
This  table  only  includes  those  signs  that 
are  found  in  Qiapter  2C,  not  those 
found  in  other  parts  such  as  Part  8.  The 
MUTCD  has  separate  sign  tables  in  other 
Parts  as  appropriate.  Another  traffic 
engineering  consultant  questioned  why 
Wt6-8,  Wl4-lp,  and  Wl4-2p  are 
identified  as  plaques.  The  WlB-8 
plaque  must  be  used  in  combination 
with  a  W2  or  W3  sign  according  to 
Section  2C.49  Advance  Street  Name 
Plaque  (Wl6-«,  Wl6-8a).  and  thus  is 
correctly  ref^red  to  as  a  plaque. 
Because  the  W14-1P  and  W14-2P 
plaques  can  be  used  alone  according  to 
Section  2C.21  DEAD  END/NO  OUTLET 
Signs  (14-1,  Wl4-la,  W14-2,  Wl4-2a), 
the  FHWA  revises  the  table  to  remove 
the  "P"  designation  from  these  two 
signs,  and  the  rectangular  forms  of  these 
signs  are  designated  the  W14— la  and 
Wl4-2a  signs. 

56.  In  Section  2C.03  Design  of 
Warning  Signs,  based  on  an  editorial 
comment  from  a  traffic  engineering 
consultant,  the  FHWA  adds 
playgrounds  to  the  listing  of  signs  in  the 
OPTION  statement  that  may  have  a 
black  legend  and  border  on  a  yellow 
back^imd  or  a  black  legend  and 
border  on  a  fluoibscent  yellow-green 
backgroimd. 

57.  In  Section  2C.04  Size  of  Warning 
Signs,  the  FHWA  removes  the 
SUPPORT  statement  referencing  the 
"Standard  Highway  Signs"  book 
because  this  statement  is  general  and 
applies  to  regulatory,  warning,  and 
guide  signs.  A  similar  statement  is 
included  in  Section  2A.12  Dimensions. 
The  removal  of  this  SUPPORT  statement 


responds  to  two  conunents  from  the 
NCUTCD  and  the  Illinois  DOT. 

The  FBWA  changes  Table  2C-2  to 
add  size^  for  the  Expressways  Wl  Series 
Arrows  !  igns,  the  Expressways  and 
Freeway$  W7  Series  Truck  Riuiaway    - 
signs,  thft  Expressways  and  Freeways 
W12-2P  Low  Clearance  signs,  and  to 
increase  the  sizes  for  all  roadways 
except  F  -eeways  for  the  WlO-1 
Advance  Grade  Crossing  sign,  to 
enhance  visibility  of  this  sign  for  all 
road  use  -s,  including  older  drivers.  The 
FHWA  f  iceived  one  conunent  from  the 
NCUTCI I  in  overall  agreement  with  the 
changes  to  the  table.  The  Oregon  DOT 
suggested  that  the  size  for  the  Wl  series 
signs  be  poo  x  900  nun  (36"  x  36")  for 
convent^neil  roads  because  these 
cinvatiu^  signs  are  very  important.  The 
FHWA  agrees  that  these  signs  are 
important,  but  these  signs  are  in  the  750 
X  750  nun  (30"  x  30")  category  because 
they  are  feymbol  signs  that  can  be 
recognized  from  a  greater  distance  than 
words  c!  n  be  read. 

The  F]  IWA  adopts  the  changes  to 
Table  2C  -2  as  proposed  in  the  NPA  and 
adds  the  Wl  Combination  series  signs  to 
the  Dian  ond  shaped  category  in  this 
final  rul(  i.  The  FHWA  establishes  a 
phase-in  target  compliance  date  of  10 
years  fra  m  the  effective  date  of  this  final 
rule  for « xisting  signs  in  good  condition 
to  minin  lize  any  impact  on  State  or  local 
govemm  ents. 

58.  In  Section  2C.05  Placement  of 
Warning  Signs,  the  FHWA  changes  the 
STANDi  lRD  statement  to  a  SUPPORT 
statemei  t,  to  respond  to  a  comment 
from  the  City  of  Tucson,  Arizona, 
suggestii  ig  that  using  the  phrase 
"general  requirements"  in  a 
STANDi  iRD  statement  was  not  clear. 
The  FH\  J  A  agrees  and  revises  the 
wording  to  reference  Sections  2A.16  to 
2A.21  far  information  on  placement  of 
warning  signs. 

The  F  iWA  changes  Table  2C-4  so 
that  the  distances  for  the  placement  of 
advance  warning  signs  correspond  to 
the  valu  ss  in  the  2001  AASHTO  "A 
Policy  o  1  Geometric  Design  of  Highway 
and  Stre  3ts"  i"  book  and  to  make  the 
table  eaj  ier  to  use.  The  FHWA  combines 
the  "Coi  idition  B"  and  "Condition  C" 


'■•  "A  Po  icy  on  Geometric  Design  of  Highways 
and  Street  ."  4tb  Edition,  2001,  in  both  hardcopy 
and  CD-R(  )M,  is  available  from  the  American 
Associatia  i  of  State  Highway  and  Transportation 
Officials  U  lASHTO)  by  telephone  (800)  231-3475, 
facsimile  (pOO)  525-5562,  mail  AASHTO.  P.O.  Box 
96716,  Wafchington,  DC  20090-6716,  or  at  its  Web 
site  http:/i  www.transportation.org  and  click  on 
Bookstore.  This  document  is  a  guide,  based  on 
establishes  practices  and  supplemented  by 
research,  ti>  provide  guidance  to  the  highway 
designer  t(  provide  for  the  needs  of  hi^way  users 
while  maij  itaining  the  integrity  of  the  environment. 
It  is  incori  orated  by  reference  into  the  CFR  at  23 
CFR  625.4 


columns  (as  shown  in  the  2000  MUTCD) 
and  labels  them  "Condition  B".  The 
FHWA  also  adds  columns  for  90, 100, 
and  110  km/h  and  60  and  70  mph  for 
the  deceleration  to  the  listed  advisory 
speed  and  rows  for  70  and  75  mph  for 
the  Posted  or  85th  Percentile  Speed. 
Finally,  the  FHWA  revises  the  Notes  to 
reflect  the  other  changes  taking  place 
throughout  the  MUTCD.  These  changes 
to  Table  2C-4  reflect  the  needs  of  older 
road  users  and  improve  the  clarity  of  the 
Notes.  The  FHWA  received  two 
comments  fix»m  the  NCUTCD  and 
ATSSA  in  support  of  the  changes.  There 
were  three  comments  from  the  Nevada, 
Wisconsin,  and  Oregon  DOTs  opposed 
to  these  changes,  suggesting  that  the 
sign  placement  distances  were  either  too 
long,  or  too  short.  Advanced  placement 
distances  have  significantly  decreased 
based  on  the  2001  AASHTO  Policy,  and 
the  MUTCD  reflects  these  changes.  To 
address  comments  about  this  table  the 
FHWA  removes  the  word  "minimum" 
from  footnote  5  in  both  sheets  of  the 
table,  and  removes  the  metric  units  from 
the  notes  on  the  English  imits  table,  and 
vice  versa. 

59.  In  Section  2C.06,  Horizontal 
Alignment  Signs  (Wl-1  through  Wl-5, 
Wl-11,  Wl-15)  (titled  "Horizontal 
Alignment  Signs  (Wl-1  through  W1-5J" 
in  the  2000  MUTCD),  the  FHWA  revises 
the  section  title  to  reflect  the  new 
Hairpin  Curve  (Wl-11)  sign  and  the  270 
Degree  Loop  (Wl-15)  sign. 

hi  the  first  OPTION  statement,  the 
FHWA  adds  the  use  of  the  Heiirpin 
Curve  sign  and  the  270  Degree  Loop 
sign  based  on  the  change  in  horizontal 
alignment.  These  new  signs  better 
portray  the  severe  curvatvire  for  these 
types  of  alignment  changes.  The  FHWA 
received  three  comments  from  the 
NCUTCD.  ATSSA,  and  the  City  of 
Tucson,  Arizona,  supporting  the 
addition  of  these  new  signs,  and  adopts 
the  OPTION  statement  regarding  these 
signs. 

The  FHWA  also  adds  to  the 
GUIDANCE  statement  a  . 
recommendation  to  install  a  One- 
Direction  Large  Arrow  (Wl-6)  sign  or 
Chevron  Alignment  (Wl-8)  sign  on  the 
outside  of  a  turn  or  curve  when  the 
Hairpin  Curve  sign  or  270-Degree  Loop 
sign  is  installed.  This  provides  for 
enhanced  warning  to  road  users  of  the 
severe  alignment  change  and  may  help 
reduce  nm-off-the-road  crashes. 

In  the  NPA,  the  FHWA  proposed  to 
a^d  a  second  GUIDANCE  statement 
following  the  STANDARD  statement. 
This  proposed  GUIDANCE 
recommended  that  the  need  for     ^ 
additional  curve  warning  signs  or 
advisory  speed  reduction  warning 
plaques  be  based  on  an  engineering 
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study  or  on  engineering  judgment.  The 
FHWA  received  one  comment  from  the 
NCUTCD  suggesting  that  this  statement 
was  redimdant.  The  FHWA  agrees  with 
this  comment  because  traffic  engineers 
consider  the  need  for  additional 
warning  signs  for  curves  or  turns  using 
engineering  judgment  or  studies  as  part 
of  common  practice.  The  FHWA 
withdraws  this  proposal,  and  deletes 
this  GUIDANCE  from  this  final  rule. 

The  FHWA  adds  an  OPTION 
statement  at  the  end  of  the  section  that 
provides  a  method  that  may  be  used  to 
determine  the  need  for  additional  speed 
reduction  warning  signs.  The  FHWA 
includes  these  optional  criteria  for 
determining  the  need  for  additfonal 
recommended  speed  reduction  signs  to 
mitigate  the  high  nimiber  of  run-off-the- 
road  crashes  along  curves  and  ramps. 
Similar  to  their  comments  in  Section 
2C.36  Advisory  Exit,  Ramp,  and  Curve 
Speed  Signs  (W13-2,  W13-3,  W13-5). 
the  NCUTCD  Regulatory  and  Warning 
Sign  Technical  Committee,  Caltrans  and 
the  City  of  Keimewick,  Washington, 
suggested  deleting  this  statement  as  well 
as  other  statements  in  this  section 
referring  to  the  Curve  Speed  sign.  Those 
opposed  cited  their  disagreement  with 
the  whole  concept  of  the  Ciuve  Speed 
sign  and  the  lack  of  criteria  for  its  use. 
The  FHWA  believes  this  is  a  helpful 
sign  to  remind  drivers  of  the  advisory 
speed  that  should  be  added  for  optional 
use.  Most  curves  are  very  well  outlined 
with  delineators  or  chevron  signs. 
However,  because  crashes  are  still 
occurring,  the  FHWA  believes  that  this 
sign  could  be  used  to  advantage  to 
remind  drivers  of  the  recommended 
reduction  in  speed  as  they  proceed 
along  the  curve  or  ramp.  The  FHWA 
includes  this  statement,  as  well  as  other 
references  to  the  Curve  Speed  sign  in 
this  final  rule. 

Additionally,  the  FHWA  adds  metric 
information  to  Table  2C-5  to  show  the 
metric  speed  value  of  less  than  or  equal 
to  50  km/h  along  with  the  English  imit 
of  less  than  or  equal  to  30  mph  and 
shows  the  metric  speed  value  of  greater 
than  50  km/h  along  with  the  EngKsh 
unit  of  greater  than  30  mph.  The  metric 
values  were  inadvertently  omitted  irom 
the  2000  MUTCD. 

60.  In  Section  2C.07  Combination 
Horizontal  Alignment/ Advisory  Speed 
Signs  (Wl-la.  Wl-2a)  (titled 
"Combination  Horizontal  Alignment/ 
Advisory  Speed  Sign  {Wl-9)"  in  the 
2000  MUTCD),  the  NPA  included 
several  proposed  revisions  to  this 
section  and  the  addition  of  Figure  2C- 
2  to  provide  for  enhanced  uniformity  of 
application  of  these  types  of  signs  and 
improved  safety  on  cxuves  and  turns. 
While  there  were  two  comments  from 


the  City  of  Tucson,  Arizona,  and  a 
prjvate  citizen  in  support  of  the 
changes,  several  commenters  from  the 
NCUTCD,  the  Washington  and 
Wisconsin  DOTs,  and  the  Product  and 
Highway  Safety  Institute  expressed 
concern. 

The  NCUTCD  Regulatory  and 
Warning  Sign  Technical  Committee 
recommended  deleting  this  section  and 
the  associated  sign  images  on  Figure 
2C-1  because  of  a  lack  of  consensus  in 
the  profession  on  the  proper  application 
of  these  signs.  The  NCUTCD  offered  to 
review  applications  and  develop  a 
recommendation  for  futiue 
consideration.  As  a  result  of  the 
comments  received,  the  FHWA 
withdraws  these  proposed  revisions  and 
Figiu^  2C-2.  However,  in  order  to 
distinguish  between  the  combination 
curve  signs,  the  FHWA  retains  the 
revised  sign  codes  of  Wl-la  and  Wl- 
2a  instead  of  Wl-9.  The  FHWA  also 
reniunbers  subsequent  figiues  (as 
numbered  in  the  NPA).  After  the 
NCUTCD  has  reviewed  existing 
appUcations  of  this  type  of  signing 
(which  exist  in  only  a  few  States)  and 
makes  further  recommendations  on 
application  and  placement  issues,  the 
FHWA  may  consider  changes  to  this 
section  in  a  future  rulemaking. 

61.  In  Section  2C.10  Chevron 
Alignment  Sign  (Wl-8),  the  FHWA 
adds  to  the  STANDARD  statement  that 
a  border  shall  not  be  used  on  the 
Chevron  Alignment  sign.  This  change 
corrects  an  error  in  the  2000  MUTCD. 
The  FHWA  adopts  this  change. 

The  FHWA  received  one  comment 
from  the  NCUTCD  suggesting  that  the 
second  OPTION  statement  be  revised  to 
state  that  midtiple  Chevron  Alignment 
signs  may  be  used  on  the  far  side  of  a 
T-intersection  to  inform  drivers  of  a 
change  of  horizontal  aUgnment.  The 
FHWA  disagrees  because  a  Two- 
Direction  Large  Arrow  sign  (Wl-7)  may 
be  used  instead.  Chevron  signs  should 
be  limited  to  use  for  curves  only. 
Changes  to  this  statement  may  be 
appropriate  for  a  futxu'e  rulemaking. 

62.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2C.11 
Truck  Rollover  Warning  Signs  (Wl- 
13)."  This  section  was  numbered 
Section  2C.54  in  the  NPA.  This  new 
section  includes  OPTION  and 
STANDARD  statements  on  the  use  of 
the  Truck  Rollover  warning  sign  to  warn 
drivers  of  vehicles  with  a  Itigh  center  of 
gravity  of  a  curve  or  tiun  having 
geometric  conditions  that  are  prone  to 
cause  such  vehicles  to  lose  control  and 
overturn.  This  new  section  provides  for 
imiform  design  and  application  of  signs 
for  this  purpose,  using  the  Pennsylvania 
sign  design  that  research  found  to  be 


most  effective  in  warning  truckers  of  the 
condition.  15  The  FHWA  received  four 
comments  from  the  NCUTCD,  ATSSA, 
the  City  of  Tucson,  Arizona,  and  a 
private  citizen  in  support  of  this  change, 
and  four  comments  from  the  Oregon  and 
Wisconsin  DOTs  and  a  private  citizen 
suggesting  that  the  sign  design  be 
revised  for  clarity.  As  a  result,  the 
FHWA  adds  a  SUPPORT  statement 
clarifying  that  the  curved  arrow  on  the 
sign  shows  the  direction  of  the  roadway 
curvatiue,  and  that  the  truck  tips  in  the 
opposite  direction.  In  the  NPA,  the 
FliWA  proposed  two  versions  of  the 
sign.  Several  commenters  from  State 
DOTs  opposed  the  Wl-13a 
Combination  sign,  stating  that  there  was 
too  much  information  on  the  sigh  for  the 
motorist  to  understand.  Based  on  these 
comments,  the  FHWA  removes  the  Wl- 
13a  Combination  sign  from  this  final 
rule.  The  FHWA  establishes  a  phase-in 
target  compliance  date  of  10  years  bom 
the  effective  date  of  this  final  rule  for 
existing  signs  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

63.  In  Section  2C.12  Hill  Signs  (W7- 
1,  W7-la,  W7-lb)  (numbered  Section 
2C.11  in  die  NPA),  die  FHWA  adds  to 
the  GUIDANCE  statement  to  clarify  that 
on  longer  grades,  the  Hill  sign  with 
distance  (W7-3a)  plaque  or  the 
combination  distance/grade  (W7-3b) 
plaque  at  periodic  intervals  of 
approximately  1.6  km  (1  mi)  spacing 
should  be  considered.  This  change 
clarifies  that  the  plaques  should  not  be 
used  alone  but  shoidd  supplement  the 
Hill  sign.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
adopts  this  change. 

64.  In  Section  2C.13  Truck  Escape 
Ramp  Signs  (W7-4  Series)  (numbered 
Section  2C.12  in  the  NPA),  die  FHWA 
adds  to  die  STANDARD  statement  to 
indicate  diat  at  least  one  of  the  W7-4 
series  warning  signs  shall  be  used  when 
truck  escape  ramps  are  installed.  This 
change  clarifies  that  additional  warning 
signs  may  be  used  as  conditions 
wsurant.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
adopts  this  change.  The  FHWA  also 
adds  an  illustration  of  the  regulatory 
RUNAWAY  VEHICLES  ONLY  (R4-10) 
sign  on  Figure  2B-8  (numbered  Figure 
2B-€  in  die  NPA)  in  this  final  rule. 


'^  "Ramp  Signing  for  Trucks,"  by  the  Center  for 
Applied  Research,  Inc.,  December  20, 1989,  a 
research  project  conducted  for  the  Federal  Highway 
Administration  (FHWA)  under  contract  number 
DTFH61-88-C-00048.  is  available  from  FHWA 
Tumer-Fairbank  Highway  Research  Center.  6300 
Georgetown  Pike,  McLean,  Virginia  22101,  Web  site 
http://www.tfliTc.gov. 
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65.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2C.14 
HILL  BLOCKS  VIEW  Sign  (W7-6)." 
This  section  was  numbered  Section 
2C.50  in  the  NPA.  This  section  includes 
an  OPTION  statement  on  the  use  of  the 
HILL  BLOCKS  VIEW  sign  in  advance  of 
the  crest  of  a  vertical  curve  to  advise 
road  users  to  reduce  speed  as  they 
approach  and  traverse  the  hill  as  only 
limited  sight  distance  is  available.  The 
FHWA  adds  this  sign  because  it  is  in 
use,  fulfills  an  important  need,  and  has 
been  found  by  older  driver  research  '•*  to 
be  well  understood  by  road  users.  The 
FHWA  received  two  comments  from  the 
City  of  Tucson,  Arizona,  and  a  traffic 
engineering  consultant  in  support  of 
this  new  section  and  the  HILL  BLOCKS 
VIEW  sign,  and  seven  comments  from 
the  NCUTCD,  the  Kansas,  Minnesota, 
and  Arizona  DOTs,  as  well  as  Pierce 
County,  Washington,  and  a  private 
citizen  questioning  its  effectiveness. 
Two  commenters  representing  the 
Kansas  DOT  suggested  that  the  side- 
road/cross-road  warning  signs,  with  the 
appropriate  advisory  speed,  are  more 
informative  to  the  driver.  Because  this 
sign  may  be  needed  to  warn  of  limited 
view  over  a  hillcrest  where  side  roads 
and  cross  roads  are  not  present,  the 
FHWA  includes  this  section  and  the 
HILL  BLOCKS  VIEW  sign  in  this  final 
rule.  Because  this  is  an  OPTION,  some 
State  and  local  DOTs  may  choose  to  use 
this  sign,  and  others  may  not. 

-Additionally,  the  FHWA  includes  a 
GUIDANCE  statement,  indicating  that 
when  a  HILL  BLOCKS  VffiW  sign  is 
used,  an  Advisory  Speed  plaque  based 
on  available  stopping  sight  distance 
should  accompany  it.  The  FHWA 
includes  the  plaque  because  road  users 
should  be  advised  of  the  reconmiended 
speed  for  traversing  the  hillcrest. 

66.  In  Section  2C.15  ROAD 
NARROWS  Sign  (W5-1)  (numbered 
Section  2C.13  in  the  NPA),  the  FHWA 
included  a  proposal  in  NPA  to 
renumber  and  retitle  the  Narrow  Bridge 
(W5-2a)  sign  as  a  new  symbolic  Road 
Narrows  (W5-la)  sign.  The  FHWA 
proposed  these  changes  because  it  felt 
th^t  the  road  user's  understanding  of  the 
S3anbol  is  not  exclusively  as  'narrow 
bridge  ahead,"  but  rather  as  symbolic  of 
any  narrowing  of  the  road,  such  as  the 
presence  of  curb  bulb-outs  or  chicanes. 
The  FHWA  received  five  comments 


■B  Infotmation  about  this  rasegrch  is  siunmarized 
on  pages  235  and  236  of  the  "Highway  Design 
Handbook  for  Older  Drivers  and  Pedestrians," 
Report  number  FHWA-RD-01-103,  pubhshed  by 
the  FHWA  Office  of  Safety  Research  and 
Development,  2001.  It  is  available  for  purchase  from 
The  National  Technical  Information  Service, 
Springfield,  Virginia  22161,  (703)  605-6000,  and  at 
the  following  URL:  http://www.nUs.gov. 


from  thej  NCUTCD,  the  Arizona  and 
Minnesota  DOTs,  Cal trans,  and  priva^ 
citizens  opposing  this  change,  stating 
that  the  symbolic  sign  is  unsuitable  for 
the  Road  Narrows  message  due  to  its 
depictiop  of  a  relatively  short  distance 
of  narrow  roadway,  which  may  not 
agree  wah  all  narrow  roadway 
situations.  The  FHWA  agrees  and 
deletes  Ipe  W5-la  sign  (designated  W5- 
2a  in  the  2000  MUTCD)  and  associated 
OPTIOlsl  statement  as  proposed  in  the 
NPA,  and  adopts  only  the  word  message 
ROAD  NARROWS  (W5-1)  sign  in  this 
final  rule 

67.  InfSection  2C.16  NARROW     - 
BRIDGE  Sign  (W5-2)  (numbered  Section 
2C.14  irJthe  NPA),  the  FHWA  removes 
the  refeipnce  to  the  Narrow  Bridge 
symbol  IW5-2b  in  the  NPA,  W5-2a  in 
the  20od  MUTCD)  sign  froin  the 
OPTION  statement.  This  change  was 
proposed  in  the  NPA  to  reflect  the 
proposefl  change  of  the  Narrow  Bridge 
symbol  (W5-2b)  sign  to  the  Road 
Narrow^  symbol  {W5-la)  sign.  The 
FHWA  fficeived  comments  from  the 
NCUTCp,  the  Ohio  DOT,  and  the  City 
of  Tucsi^,  Arizona,  in  support  of  this 
change,  ^hile  the  Florida  DOT  and 
Caltransjopposed  it.  The  Florida  DOT 
felt  that  replacing  a  symbol  sign  with  a 
word  mfssage  sign  is  an  exception  to 
the  inte^ational  movement  toward  a 
more  symbolic  sign  vocabulary.  Caltrans 
indicaten  that  the  symbolic  graphic 
provides  more  information  Uian  the  text 
sign  because  it  indicates  a  temporary 
short  constriction  in  the  roadway  with 
the  road  widening  back  to  normal  after 
the  con^riction.  Based  on  comments 
(see  discussion  regarding  Section  2C.15 
ROAD  NARROWS  Sign  (W5-1)),  the 
FHWA  <  eletes  the  symbol  sign  in  this 
final  rul  i,  because  it's  meaning  is  not 
clear.  Tl^e  FHWA  establishes  a  phase-in 
target  compliance  date  of  10  years  from 
the  effedtive  date  of  this  final  rule  for 
replacin  i  existing  Narrow  Bridge 
symbol  ligns  in  good  condition  with  the 
word  m(  sssage  signs  to  minimize  any 
impact  ( n  State  or  local  governments. 

68.  In  Section  2C.19  Divided  Highway 
(Road)  I  nds  Sign  {W6-2)  (numbered 
Section  2C.17  in  the  NPA),  the  FHWA 
modifie  i  the  GUIDANCE  statement  to 
clarify  t  lat  a  Divided  Highway  Ends 
(W6-2)  symbol  sign  should  be  used  in 
advance  of  the  end  of  a  section  of 
physically  divided  highway  (not  an 
intersection  or  junction)  as  a  warning  of 
two-waj  traffic  ahead.  "The  reason  for 
this  chuige  is  that  the  warning  sign 
should  ie  placed  in  advance  of,  rather 
than  at,  the  start  of  the  divided  highway 
section.  The  FHWA  received  two 
commei  its  from  the  NCUTCD  and  the 


City  of 
change 


ucson,  Arizona,  supporting  this 
ind  adopts  this  change. 


69.  In  Section  2C.21  DEAD  END/NO 
OUTLET  Signs  (W14-1,  Wl4-la,  Wl4- 
2,  Wl4-2a)  (numbered  Section  2C.19  in 
the  NPA),  the  FHWA  combines  Section 
2C.40  DEAD  END/NO  OUTLET  Plaques 
as  numbered  in  the  NPA  with  this 
section  because  the  FHWA  redesignates 
these  plaques  as  signs.  The  FHWA 
modifies  the  STANDARD  statement  to 
clarify  that  when  the  W14-1  or  W14-2 
sign  is  used,  the  sign  shall  be  posted  as 
near  as  practical  to  the  entry  point  or  at 
a  sufficient  advance  distance  to  permit 
the  road  user  to  avoid  the  dead  end  or 
no  outlet  condition  by  turning  off,  if 
possible,  at  the  nearest  intersecting 
street.  This  change  gives  additional 
flexibility  to  jurisdictions  when  posting 
the  sign  at  the  exact  entry  point  is  not 
practical  due  to  ohstructions  or  other 
factors.  The  FHWA  received  one 
comment  bom  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
incorporates  this  change. 

The  FHWA  also  received  a  comment 
from  a  traffic  engineering  consultant 
suggesting  restoration  of  text  itom  the 
1988  MUTCD,  that  was  removed  in  the 
2000  MUTCD,  restricting  the  use  of  the 
W14-1P  and  W14-2P  plaques  in  lieu  of 
the  W14-1  and  W14-2  signs  where 
traffic  can  proceed  straight  through  the 
intersection  into  the  dead  end  street. 
The  FHWA  agrees  that  this  is  necessary 
to  adequately  warn  road  users  and 
includes  this  text  as  a  separate 
paragraph  in  the  STANDARD  statement 
in  this  final  rule. 

70.  In  Section  2C.22  Low  Clearance 
Signs  (W12-2  and  W12-2)  (numbered 
Section  2C.20  in  the  NPA),  the  FHWA 
clarifies  the  STANDARD  statement  by 
removing  the  words  "or  minimum 
structure  height."  This  change  clarifies 
the  proper  application  of  Low  Clearance 
signs.  The  FHWA  received  two 
comments  frx)m  the  NCUTCD  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  change,  and  incorporates  the 
change. 

Additionally,  the  FHWA  clarifies  the 
GUIDANCE  statement  by  changing  the 
phrase  "legal  limit"  to  "legal  maximum 
vehicle  height"  to  reflect  more  precisely 
the  proper  dimension.  The  FHWA 
received  two  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
one  from  the  Virginia  DOT  opposed  to 
it.  The  Virginia  DOT  stated  that  the  text 
in  this  section  differs  bom  the  text  in 
Section  SB.  17  Low  Ground  Clearance 
Highway-Rail  Grade  Crossing  Sign 
(WlO-13)  (numbered  Section  8B.16  in 
the  NPA),  where  there  is  no  mention  of 
using  distance  plaques,  and  suggests 
that  the  text  in  both  sections  should  be 
the  same,  and  that  the  GUIDANCE 
statement  in  this  section  be  changed  to 
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an  OPTION.  The  FHWA  disagrees  with 
downgrading  this  paragraph  to  an 
OPTION  because  drivers  of  high  profile 
vehicles  need  this  information  where 
they  can  still  execute  a  turning 
maneuver  and  an  OPTION  would  not  be 
appropriate.  However,  in  response  to 
this  comment,  the  FHWA  adds  a 
distance  plaque  to  the  list  of  sign  tjrpes 
in  Section  8B.17. 

71.  In  Section  2C.23  BUMP  and  DIP 
Signs  (W8-1,  W8-2)  (numbered  Section 
2C.21  in  the  NPA),  the  FHWA  modifies 
the  second  GUIDANCE  statement  to 
indicate  that  a  short  stretch  of  depressed 
alignment  that  might  momentarily  hide 
a  vehicle  should  be  treated  as  a  no- 
passing  zone  when  centerline  striping  is 
provided  on  a  two-lane  or  three-lane 
road.  The  change  replaces  the  word 
"may"  with  "might"  to  avoid  possible 
confusion  of  this  GUIDANCE  statement 
as  an  OPTION  statement,  and  clarifies 
that  the  use  of  a  no-passing  zone  in  this 
situation  only  applies  when  centerline 
striping  is  provided  on  the  road.  The 
FHWA  received  two  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
adopts  this  change. 

72.  hi  Section  2C.24  SPEED  HUMP 
Sign  (W17-1)  (numbered  Section  2C.22 
in  the  NPA),  the  FHWA  adds  a  sentence 
to  the  OPTION  statement  to  allow  the 
use  of  the  legend  SPEED  BUMP  instead 
of  the  legend  SPEED  HUMP  on  the 
W17-1  sign.  This  provides  additional 
flexibility  to  jurisdictions  and  reduces 
sign  inventory.  The  FHWA  received  two 
comments  from  the  City  of  Tucson, 
Arizona,  and  a  traffic  engineering 
consultant  in  support  of  this  change, 
and  one  comment  from  the  NCUTCD 
opposed  to  it.  The  NCUTCD  stated  that 
speed  humps  and  speed  bumps  are  not 
the  same  and  are  designed  and  applied 
differently,  and  therefore  should  be 
signed  accordingly.  While  the  FHWA 
agrees  that  speed  humps  and  speed 
biunps  are  different,  the  FHWA  believes 
that  the  general  public  does  not  readily 
perceive  the  difference  in  terminology 
or  design  between  speed  humps  and 
speed  bumps.  To  allow  jurisdictions  to 
use  the  terminology  that  wiU  be  best 
understood  locally  and  to  minimize 
maintenance  issues,  the  FHWA  adopts 
the  OPTION  statement  as  proposed  in 
the  NPA  in  this  final  rule.  To  clarify  the 
intent,  the  FHWA  adds  a  new  SUPPORT 
statement  immediately  following  the 
OPTION  that  describes  speed  humps 
and  speed  bumps  and  that,  because  the 
terminology  is  not  well  known  by  the 
public,  for  signing  pinposes  the  terms 
are  interchangeable. 

73.  In  Section  2C.26  SHOULDER 
Signs  (W8-1,  W&-9,  and  W&-9a) 
(numbered  and  titled  "Section  2C.24 


SHOULDER  and  UNEVEN  LANES  Signs 
(W8-^,  W8-9,  W8-9a,  and  W8-11)"  in 
the  NPA),  the  FHWA  removes  the 
UNEVEN  LANES  (W8-11)  sign  from  the 
title  and  section  text,  as  well  as  the  first 
SUPPORT  and  STANDARD  statements 
to  move  temporary  traffic  control 
applications  signs  out  of  Chapter  2C  to 
respond  to  comments  from  the  NCUTCD 
and  the  Washington  DOT. 

hi  the  NPA,  the  FHWA  proposed  to 
add  a  STANDARD  statement  just  before 
the  GUIDANCE  statement  requiring  the 
use  of  the  SHOULDER  DROP  OFF  (W8- 
9a)  sign  when  a  shoulder  drop-off, 
adjacent  to  the  travel  lane,  exceeds  75 
mm  (3  in)  in  depth  and  is  not  delineated 
by  portable  barriCTS.  The  FHWA 
received  two  comments  from  the  City  of 
Tucson,  Arizona,  and  the  Motorcycle 
Safety  Foundation  in  support  of  this 
new  STANDARD,  and  three  comments 
from  the  Illinois  and  Minnesota  DOTs 
opposed  to  it.  Those  opposed  expressed 
that  the  text  should  remain  a 
GUIDANCE  because  requiring  the  use  of 
SHOULDER  DROP  OFF  signs  at  all 
locations  that  meet  the  criteria  would  be 
a  considerable  hardship  on  agencies  to 
properly  identify  all  locations  and  sign 
them  at  all  times.  The  opposing 
commenters  also  stated  that  the  public 
does  not  fully  understand  the 
differences  between  the  LOW 
SHOULDER  and  SHOULDER  DROP 
OFF  signs,  and  suggested  that  the  LOW 
SHOULDER  sign  be  omitted.  The  FHWA 
believes  that  jurisdictions  need  the 
proper  warning  signs  to  sign  acciu^tely 
for  conditions  where  the  drop  off  is 
greater  than  75  mm  (3  inches)  and  has 
not  yet  been  repaired.  Accordingly,  the 
FHWA  restores  this  statement  to  a 
GUIDANCE  and  clarifies  the  use  of  the 
SHOULDER  DROP  OFF  sign. 

74.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2C.28 
BRIDGE  ICES  BEFORE  ROAD  Sign 
(W8-13)."  (This  section  was  numbered 
Section  2C.52  in  the  NPA.)  This  new 
section  includes  an  OPTION  statement 
on  the  use  of  the  BRIDGE  ICES  BEFORE 
ROAD  sign,  which  states  that  the  sign 
may  be  used  in  advance  of  bridges  to 
advise  road  users  as  they  approach  and 
traverse  the  bridge  during  winter 
weather  conditions.  The  FHWA 
received  four  comments  from  the 
NCUTCD,  ATSSA,  and  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  three  comments  from  the 
Kansas  and  Wisconsin  DOTs  as  well  as 
the  City  of  Piano,  Texas,  opposed  to  it. 
The  opposing  commenters  indicated 
that  the  sign  either  served  no  purpose, 
or  that  as  an  OPTION  statement.  States 
may  still  choose  to  use  different 
wording  for  the  sign.  The  FHWA 
believes  that  States  should  not  use  a 


different  wording  for  a  standardized 
warning  sign  legend  because  that 
decreases  uniformity.  The  FHWA 
adopts  this  new  section  in  this  final 
rule,  but  modifies  the  proposed 
GUIDANCE  to  OPTION  because  there  is 
no  research  indicating  that  display  of 
this  sign  message  diuing  warm  weather 
causes  any  safety  or  operational 
problem.  However,  some  agencies  feel  it 
is  good  practice  to  cover  or  not  display 
the  message  when  it  is  not  appropriate. 
The  FHWA  also  moves  this  section  to 
follow  Section  2C.25  SLIPPERY  WHEN 
WET  because  this  follows  a  more  logical 
order  within  the  chapter. 

75.  In  Section  2C.29  Advance  Traffic 
Control  Signs  (WS-l!  W3-2,  W3-3,  W3- 
4)  (numbered  Section  2C.26  in  the 
NPA),  the  FHWA  received  several 
informational  and  editorial  comments 
from  State  DOTs  regarding  the  text  in 
the  OPTION  statement  about  the  use  of 
the  BE  PREPARED  TO  STOP  sign.  One 
comment  from  the  Oregon  DOT 
suggested  that  other  legends  be  used  for 
signs  at  intersection  traffic  control  in 
order  to  preserve  the  BE  PREPARED  TO 
STOP  signs  for  flagger  applications.  The 
FHWA  believes  that  although  the  BE 
PREPARED  TO  STOP  sign  is  mentioned 
in  Section  6F.29  Fl^er  Sign  (W20-7a, 
W20-7)  in  conjunction  with  the  Flagger, 
sign,  it  is  not  intended  to  be  used  only 
for  flagger  applications.  Because  this  is 
an  OPTION  statement.  States  are  not 
required  to  use  the  BE  PREARED  TO 
STOP  sign  for  non-flagger  situations. 

The  FHWA  also  received  two 
comments  from  private  citizens 
suggesting  shortening  the  message  on 
the  sign  to  PREPARE  TO  STOP  for 
conciseness  and  to  allow  use  of  a  larger 
text  font.  The  FHWA  disagrees  because 
PREPARE  TO  STOP  would  imply  that 
the  condition  that  must  be  stopped  for 
is  always  present. 

The  FHWA  also  clarifies  that  the 
reference  to  a  beacon  in  the  second 
OPTION  statement  and  the  second 
GUIDANCE  statement  is  a  reference  to 
a  warning  beacon.  This  clarification  is 
necessary  to  be  consistent  with 
prescribed  use  of  warning  beacons  in 
Part  4  of  the  MUTCD.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  these 
changes,  and  the  FHWA  incorporates 
these  changes. 

76.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2C.30 
Speed  Reduction  Signs  (W3-5,  W3- 
5a)."  (This  Section  was  numbered 
Section  2C.51  in  the  NPA.)  This  new 
section  includes  a  GUIDANCE 
statement,  which  recommends  using  the 
Speed  Reduction  signs  to  inform  road 
users  of  a  reduced  speed  zone  when 
engineering  judgment  indicates  the  need 
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for  advance  notice  to  comply  with  the 
posted  speed  limit  ahead.  These  new 
warning  signs  replace  the  R2-5a.  b,  and 
c  signs  because  the  intended  message  is 
more  properly  categorized  as  a  warning 
message  rather  than  regulatory  message. 
The  FHWA  received  five  comments 
from  ATSSA,  the  City  of  Tucson. 
Arizona,  and  a  private  citizen  in  support 
of  this  change,  and  fourteen  comments 
from  several  State  and  local  DOTs 
opposed  to  the  change.  Those  who 
opposed  the  change  indicated  that  the 
existing  signs  are  more  recognized  by 
drivers,  and  therefore  have  the  desired 
effect  of  reducing  speeds  where  needed. 
Although  some  of  the  opposing 
commenters,  such  as  the  NCUTCD  and 
the  Washington  DOT,  agreed  that  the 
sigh  should  be  classified  as  a  warning 
rather  than  a  regulatory  sign,  many  still 
favored  use  of  the  existing  signs  for 
economic  reasons  or  indicated 
disagreement  with  the  design  of  the 
proposed  signs. 

Tne  FHWA  disagrees  with  the  use  of 
an  advisory  speed  plaque  with  a  word 
message  "Reduced  Speed  Ahead"  sign 
as  was  suggested  by  some  commenters. 
This  is  an  inappropriate  use  of  an 
advisory  speed  plaque  and  would  only 
serve  to  further  confuse  the  motoring 
public  about  what  the  difference  is 
between  a  (regulatory)  speed  limit  and 
a  (non-enforceable)  advisory  speed.  The 
sign  proposed  in  the  NPA  is  the  most 
logical  and  the  one  that  best  serves  the 
public  because  it  is  consistent  with 
other  advance  warning  signs  that  warn 
of  a  specific  regulation  ahead.'such  as 
the  symbolic  Stop  Ahead  and  Yield 
Ahead  signs.  The  Canadian  MUTCD  ^^ 
has  incorporated  a  similar  concept  of 
speed  reduction  signs  for  several 
decades.  The  NCUTCD  and  the  Missouri 
DOT  felt  that  the  proposed  sign  would 
be  a  maintenance  burden  on 
jurisdictions  due  to  having  to  stock  and 
carry  on  sign  maintenance  vehicles 
multiple  versions  of  the  Speed 
Reduction  sign  with  different  numerical 
speSd  values.  In  view  of  Canada's  long- 
standing use  of  this  concept  of  speed 
reduction  sign,  the  FHWA  believes  that 
this  has  not  proven  to  be  an 
unreasonable  maintenance  burden  in 
Canada,  nor  has  it  been  an  imreasonable 
problem  for  jiuisdictions  in  the  U.S. 
with  other  standard  signs  in  the  MUTCD 
that  provide  for  multiple  speed  values 
or  distance  values,  such  as  the  R2-1 
Speed  Limit  sign,  the  W12-2  Low 
Clearance  waming^sign,  the  W13-1 


'^  Manual  on  Unifonn  Traffic  Control  Devices  for 
Canada",  1998,  and  a  December  2002  update,  are 
available  for  purchase  from  the  Transportation 
Association  of  Canada,  at  the  following  URL: 
https://mediant.magina.ca/tacatc/bookstore/ 
bookstore.cfm  click  on  "Traffic  Control". 


Advisori  Speed  Plaque,  or  the  W13-2 
and  W13-3  Exit  and  Ramp  Speed 
advisory  signs.  Clear  and  imambiguous 
advance'warning  of  a  reduced 
regulatofy  speed  limit  ahead  is  an  ~ 
extremely  important  message  that 
warrant/the  use  of  the  sign  as  proposed 
in  the  N^A.  The  FWHA  adopts  the 
language  for  this  section,  as  proposed  in 
theNPAi 

To  re»)ond  to  comments  regarding 
the  costs  associated  with  this  change, 
the  FH\yA  revises  the  phase-in  target 
compliajice  date  to  15  years  from  the 
effectiveidate  of  this  final  rule  for 
existing  (2-5  signs  in  good  condition  to 
be  chan(  ed  to  W3-5  or  W3-5a  signs,  to 
minimia  3  any  impact  on  State  or  local 
govemn  ents. 

The  F  fWA  received  several 
conunen  ts  from  the  Arizona  DOT  and 
private  gitizens  suggesting  revisions  to 
the  design  of  the  W3-5  and  W3-5a  signs 
to  make  Jiem  more  legible  from  longer 
distance  i.  To  address  these  comments, 
the  FHM  A  makes  minor  refinements  to 
the  English  unit  version  of  the  W3-5 
symbol  ^ign  to  make  the  niunerals  9 
inches  high  for  the  36"  x  36"  sign  and 
12  inchefe  high  for  the  48"  x  48"  sign, 
and  adjusts  the  layout  slightly.  The 
FHWA  also  deletes  the  metric  alternate 
of  the  WB-5  symbol  sign  because  the 
numerals  on  it  would  be  too  small.  The 
only  allqwable  metric  version  of  the 
Speed  Reduction  Warning  sign  is  to  be 
the  meti  c  word  message  W3-5a  sign. 

Addit  onally.  the  FHWA  includes  a 
STANDj  \RD  statement,  which  requires 
that  a  S{  eed  Reduction  Warning  sign  be 
followec  by  a  Speed  Limit  (R2-1)  sign 
installec  at  the  beginning  of  the  zone 
where  ti  e  speed  limit  applies  and  that 
the  spee  1  limit  displayed  on  the  Speed 
Reduction  sign  shall  be  identical  to  the 
speed  limit  displayed  on  the  subsequent 
Speed  Lunit  sign.  This  is  needed  to 
provide  for  uniform  application  of  these 
signs.  Tie  Minnesota  DOT  opposed  this 
new  paragraph,  indicating  that  Section 
2B.13  Sbeed  Limit  Sign  (R2-1)  afready 
states  tMt  an  R2-1  sign  is  required.  The 
FHWA  disagrees  because  Section  2B.13 
does  not  require  that  statutory  speed 
limits  ba  posted,  and  this  new 
paragraph  is  needed  because  it  correctiy 
limits  the  use  of  the  Speed  Reduction 
signs  to  inly  locations  that  are  prior  to 
"posted  '  speed  limits.  The  FHWA 
adopts  t  lis  paragraph  in  this  final  rule. 

77.  In  Section  2C.31  Merge  Signs 
(W4-1, '  V4-5)  (numbered  Section  2C.28 
in  the  N  'A),  the  FHWA  includes  the 
addition  of  the  new  Entering  Roadway 
Merge  {\  VA-5)  sign  in  the  title  (referred 
to  as  W4l-la  in  the  NPA).  In  addition  to 
the  title  change,  the  FHWA  adds  a 
recomm  mdation  to  the  GUIDANCE 
statemei  it,  which  states  that  when  a 


Merge  sign  is  to  be  installed  on  an 
entering  roadway  that  ciuves  before 
merging  with  the  major  roadway,  the 
Entering  Roadway  Merge  (W4-5)  sign 
should  be  used.  This  sign  is 
recommended  for  this  condition 
because  it  better  portrays  the  actual 
geometric  conditions  to  road  users  on 
the  entering  roadway.  The  FHWA 
received  three  comments  fix)m  the 
NCUTCD,  ATSSA,  and  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  one  comment  from  the 
Minnesota  DOT  opposing  it.  The 
Minnesota  DOT  indicated  that  drivers 
will  not  luiderstand  the  sign,  and 
suggested  changing  the  W4— 5  sign  to  an 
"ENTERING  MERGE  AREA"  word  sign. 
The  FHWA  disagrees  and  believes  that 
this  symbol  sign  would  more  acciuately 
inform  the  drivers  on  the  ramp  that  they 
must  merge  and  adopts  the  change  as 
proposed  in  the  NPA.  The  FHWA 
establishes  a  phase-in  target  compliance 
date  of  10  years  from  the  effective  date 
of  this  final  rule  for  existing  signs  in 
good  condition  to  minimize  any  impact 
on  State  or  local  governments. 

78.  In  Section  2C.32  Added  Lane 
Signs  (W4-3,  W4-6)  (numbered  Section 
2C.29  in  the  NPA),  the  FHWA  changes 
the  title  to  reflect  the  addition  of  the 
new  Entering  Roadway  Added  Lane 
(W4-6)  sign  (referred  to  as  W4-3a  in  the 
NPA).  In  addition  to  the  titie  change,  the 
FHWA  adds  to  the  GUIDANCE 
statement,  that  when  an  Added  Lane 
sign  is  to  be  installed  on  a  roadway  that 
ciuves  before  converging  with  another 
roadway  that  has  a  tangent  alignment  at 
the  point  of  convergence,  the  Entering 
Roadway  Added  Lane  (W4-6)  sign 
should  be  used.  This  sign  is 
recommended  for  this  condition 
because  it  better  portrays  the  actual 
geometric  conditions  to  road  users  on 
the  entering  roadway.  The  FHWA 
received  three  comments  from  the 
NCUTCD,  ATSSA,  and  tiie  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  one  comment  from  the 
Minnesota  DOT  opposed  to  it.  The 
Minnesota  DOT  stated  that  drivers 
would  not  luiderstand  the  sign.  The 
FHWA  disagrees  because  the  orientation 
of  the  symbol  on  the  sign  will  better 
convey  to  drivers  on  the  ramp  that  they 
are  about  to  flow  into  an  added  lane. 
Also,  the  FHWA  notes  that  this  sign  has 
been  used  in  the  State  of  Washington  for 
the  intended  geometric  conditions.  The 
FHWA  adopts  the  change,  as  proposed 
in  the  NPA,  in  this  final  rule.  The 
FHWA  establishes  a  phase-in  target 
compliance  date  of  10  years  from  the 
effective  date  of  this  final  rule  for 
existing  signs  in  good  condition  to 
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minimize  any  impact  on  State  or  local 
governments. 

79.  In  Section  2C.33  Lane  Ends  Signs 
(W4-2.  W9-1.  W9-2)  (numbered 
Section  2C.30  in  the  NPA),  the  FHWA 
changes  the  title  of  the  section  to  reflect 
the  addition  of  the  Lane  Ends  (W4-2) 
sign  (referred  to  as  the  Lane  Reduction 
sign  in  the  NPA.)  This  symbol  sign  was 
included  in  the  1988  edition  of  the 
MUTCD  but  in  the  2000  Edition  of  the 
MUTCD  it  was  deleted  from  Part  2  due 
to  poor  comprehension  of  the  1988 
s)rmbol  by  road  users.  However,  in  Part 
6  of  the  2000  MUTCD  this  symbol  sign 
continued  to  be  shown  in  many  of  the 
figures,  particidarly  for  the  Typical 
Applications  in  Chapter  6H,  and 
therefore  this  sjmibol  sign  has  continued 
to  be  widely  used  by  State  and  local 
highway  agencies. 

The  FHWA  believes  that  a  symbolic 
sign  for  the  Lane  Ends  message 
continues  to  be  needed  and  in  the  NPA 
the  FHWA  proposed  changes  the  design 
of  the  Lane  Ends  (W4-2)  symbol  sign  to 
improve  comprehension  by  road  users. 
The  FHWA  received  nine  comments 
from  the  NCUTCD,  the  Minnesota  DOT, 
and  private  citizens  opposed  to  the  new 
sign  design  and  five  comments  from  the 
Oregon,  Virginia- and  Wisconsin  DOTs 
as  well  as  private  citizens  in  support  of 
the  new  sign  design. 

The  opposing  conunenters  suggested 
that  the  new  design  would  not  be 
understood  and  also  stated  that  there 
was  not  sufficient  research  to  support 
the  new  design.  An  FHWA  human 
factors  research  project  »8  has  found  that 
road  users  very  poorly  comprehend  the 
meaning  of  the  previous  design  of  the 
W4-2  sign.  The  research  found  that  the 
old  design  is  commonly  misinterpreted 
to  mean  "merge  ahead"  or  "road 
narrows"  and  does  not  adequately 
convey  the  intended  message  of  a  lane 
ending  (reduction  in  the  number  of 
lanes.)  This  research  also  evaluated  an 
alternative  design  similar  to  the  design 
used  in  Canada  but  with  more  graphic 
elements  (bent  arrows.)  This  study 
found  that  comprehension  of  the  tested 
alternative  symbol  was  much  better  than 
the  old  W4-2  design,  but  because  of  the 
complexity  of  the  added  graphical 
elements  (arrows)  the  legibility  distance 
was  less  than  that  of  the  old  W4-2 
design.  The  FHWA  adopts  a  revised 
design  for  the  W4-2  sign  that  is 
identical  to  the  design  used  in  Canada 


'»  "Evaluation  of  Selected  Potential  MUTCD 
Signs,"  by  Alicandri  and  Wochinger,  2000,  Federal 
Highway  Administration  (FHWA)  report  number 
FHWA-RD-00-053,  is  available  from  FHWA 
Tumer-Fairbank  Highway  Reserach  Center,  6300 
Georgetown  Pike,  McLean,  Vii^ginia  22101,  or 
through  their  web  site  at  the  following  URL: 
http://www.tfhrc.gov. 


for  several  decades.  A  study  in 
Canada  '^  found  the  Canadian  symbol 
sign  to  be  legible  in  the  range  of  70  to 
200  meters,  which  is  better  legibility 
than  most  symbols.  The  FHWA  adopts 
this  design  in  this  final  rule  because  the 
long-standing  Canadian  use  of  this  sign 
indicates  it  is  successful  and  because 
having  a  imiform  design  between  the 
U.S.  and  Canada  will  benefit  cross- 
border  travelers.  Several  State  DOTs 
suggested  that  the  OPTION  allowing 
jurisdictions  to  modify  the  Lane  Ends 
sign  to  represent  the  actual  road  lane 
configiuation  be  removed.  The  FHWA 
agrees  and  eliminates  the  OPTION 
allowing  the  sign  to  be  modified.  The 
adopted  sign  design  conveys  that  the 
number  of  lanes  is  being  reduced  by 
one,  regardless  of  how  many  total  lanes 
are  on  the  roadway.  The  FHWA 
establishes  a  phase-in  target  compliance 
date  of  10  years  from  the  effective  date 
of  this  final  rule  for  existing  signs  in 
good  condition  to  minimize  any  impact 
on  State  or  local  governments. 

Additionally,  the  FHWA  adds  the 
Lane  Ends  (W4-2)  symbol  sign  to  the 
first  and  second  GUIDANCE  statements 
and  to  the  OPTION  statement, 
indicating  that  the  W4-2  symbol  sign  is 
an  alternative  to  the  LANE  ENDS 
MERGE  LEFT  (RIGHT)  (W9-2)  word 
sign.  This  will  provide  additional 
flexibility  to  jurisdictions.  The  FHWA 
received  one  comment  from  Caltrans 
opposed  to  this  change,  stating  that 
allowing  the  option  to  use  word  or 
symbol  signs  will  lead  to  motorist 
confusion.  The  FHWA  disagrees 
because  there  are  many  examples  in  the 
MUTCD  where  jurisdictions  may  choose 
between  symbol  signs  and  word 
message  signs  and  there  is  no  data 
indicating  this  causes  confusion.  Also, 
this  provides  jiuisdictions  with  more 
flexibility.  The  FHWA  adopts  this 
change,  as  proposed  in  the  NPA,  in  this 
final  rule. 

80.  In  Section  2C.34  Two-Way  Traffic 
Sign  (W6-3)  (numbered  Section  2C.31 
in  the  NPA),  the  FHWA  adds  to  the 
GUIDANCE  statement  that  a  Two-Way 
Traffic  sign  with  an  AHEAD  (W16-9P) 
plaque  should  be  used  to  warn  road 
users  of  a  transition  fitim  a  one-way 
street  to  a  two-lane,  two-way  section  of 
roadway.  The  FHWA  makes  this 
addition  in  response  to  three  comments 
received  from  private  citizens  regarding 
this  section  and  a  figure  in  Section 
2B.37  ONE  WAY  Signs  (R6-1,  R6-2) 
(numbered  2B.32  in  the  NPA),  where 


'^  "Age  Differences  in  the  Legibility  of  Symbol 
Highwray  signs,"  by  Frank  Schieber  and  Donald 
Kline,  1994,  is  available  for  downloading  at  the 
University  of  South  Dakota's  Web  site  at  the 
following  URL:  http://www.usd.edu/_schieber/pdf/ 
sigDs.pdf. 


use  of  the  sign  is  also  illustrated, 
indicating  that  this  revision  should  be 
made  to  clarify  the  text.  The  most 
common  use  of  the  W6-3  sign  is  along 
sections  of  two-lane,  two-way  roadways. 
In  the  specific  case  that  is  illustrated  in 
Section  2B.37,  the  W6-3  sign  is  posted 
on  the  one-way  street,  in  advance  of 
where  it  changes  to  a  two-way  road. 
Therefore,  the  use  of  an  AHEAD  plaque 
with  the  W6-3  sign  is  recommended  to 
enhance  safety  by  minimizing  possible 
misinterpretation  of  the  meaning  of  the 
sign  in  that  particular  application.  The 
FHWA  establishes  a  phase-in  target 
compliance  date  of  five  years  from  the 
effective  date  of  this  final  rule  for 
existing  signs  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

81.  In  Section  2C.36  Advisory  Exit, 
Ramp,  and  Curve  Speed  Signs  (Wl3-"2, 
W13-3,  W13-5)  (numbered  Section 
2C.33  in  the  NPA),  the  FHWA  changes, 
the  design  of  the  metric  exit  speed, 
ramp  speed,  and  curve  speed  signs,  and 
advisory  speed  signs/plaques  so  that  the 
metric  speed  value  is  within  a  black 
circle  virith  "km/h"  below.  This  new 
design  better  differentiates  between 
warning  signs  and  plaques  with  metric 
units  for  speed  from  those  using  English 
units  for  speed.  The  FHWA  received 
two  comments  bom  ATSSA  and  the 
City  of  Tucson,  Arizona,  in  overall 
support  of  changes  in  this  section.  Three 
conunenters  representing  the  Minnesota 
and  Ohio  DOTs  and  a  private  citizen 
opposed  the  design  of  the  metric  exit 
speed  sign,  stating  that  this  non- 
standard sign  may  not  be  recognized 
and  imderstood  by  motorists.  The 
FHWA  disagrees  and,  consistent  with 
decisions  regarding  the  R2-1  sign  in 
Chapter  2B,  the  FHWA  adopts  the 
metric  exit  speed  sign  as  proposed  in 
the  NPA. 

The  FHWA  received  one  comment 
bom  the  Oregon  DOT  opposed  to  the 
first  STANDARD  statement  regarding 
the  use  of  the  RAMP  SPEED  sign  in 
addition  to  the  EXIT  SPEED  sign,  stating 
that  the  added  signs  clutter  the  sign 
envfronment  and  that  the  warning  can 
more  easily  be  handled  with  proper 
curvature  signs  with  advisory  speed 
plaques.  The  commenter  suggested  that 
the  RAMP  SPEED  signs  be  an  OPTION 
rather  than  a  STANDARD.  While  the 
FHWA  does  not  agree  with  removing 
the  RAMP  SPEED  sign  from  the 
STANDARD,  the  FHWA  adds  a  new 
OPTION  paragraph  stating  that  a  Curve 
or  Turn  sign  with  Advisory  Speed 
plaque  may  be  used  in  place  of  a  Ramp 
Speed  sign  if  it  is  located  such  that  it 
clearly  does  not  apply  to  drivers  on  the 
main  roadway.  The  NCUTCD  suggested 
that  all  of  the  references  to  curves  and 
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Curve  Speed  signs  be  removed  from  the 
STANDARD  and  OPTION  statements. 
The  FHWA  disagrees  because  this  is  a 
helpful  sign  to  remind  drivers  of  the 
advisory  speed.  Most  curves  are  very 
well  outlined  with  delineators  or 
chevron  signs.  Because  crashes  are  still 
occurring  on  curves,  the  FHWA  believes 
that  there  is  a  need  to  remind  drivers  of 
the  recommended  reduction  in  speed  as 
they  proceed  along  the  curve  or  ramp. 
The  FHWA  includes  this  statement,  as 
well  as  other  references  to  the  Curve 
Speed  sign,  in  this  final  rule. 

The  FHWA  also  adds  a  new  paragraph 
to  the  OPTION  stating  that,  based  on 
engineering  judgment,  the  Curve  Speed 
sign  may  be  installed  on  the  inside  or 
the  outsidg  of  the  curve  to  enhance  its 
visibility.  The  FHWA  incorporates  this 
new  paragraph  in  this  final  rule  to  be 
consistent  with  changes  elsewhere  in 
Part  2  of  die  MUTCD. 

The  FHWA  also  adds  a  new  figure 
numbered  and  titled  "Figure  2C-7 
Example  of  Advisory  Speed  Signing  for 
an  Exit  Ramp."  This  figure  illustrates 
the  use  of  the  Exit  Speed  sign  along  the 
deceleration  lane  and  the  use  of  the 
Ramp  Speed  signs  along  the  actual 
ramp.  The  hgaie  clarifies  application  of 
these  signs  to  jurisdictions.  Based  on 
editorial  comments  suggesting 
additional  clarity  to  this  figure,  the 
FHWA  adopts  this  new  figure,  with 
revisions,  in  this  final  rule. 

Additionally,  the  FHWA  adds  to  the 
OPTION  statement  at  the  end  of  the 
section,  that  the  advisory  speed  may  be 
the  85th  percentile  speed  of  free-flowing 
traffic,  the  speed  corresponding  to  a  16- 
degree  ball-bank  indicator  reading,^"  or 
the  speed  otherwise  determined  by  an 
engineering  study  due  to  unusual 
circumstances.  The  wording  of  this 
paragraph  in  this  final  rule  incorporates 
comments  received  from  the  NCUTCD, 
the  Kansas  DOT,  a  traffic  engineering 
consultant  and  private  citizens  on  the 
proposed  wording  in  the  NPA, 
specifically  the  badl-bank  test.  The 
FHWA  includes  this  OPTION  criteria  to 
enhance  the  uniformity  of  determining 
the  recommended  advisory  speed  and  to 
provide  additional  warning  to  motorists, 
because  highway  ciuves  have  a  crash 
rate  about  three  times  the  rate  for 
highway  tangent  segments  and  a  run-off- 
the-road  crash  rate  about  four  times  the 
tangent  segment  rate.  The  FHWA  also 
adds  a  new  SUPPORT  statement  that 
further  describes  the  ball-bank  indicator 
reading  and  its  correlation  with  the  85th 
percentile  speed,  based  on  research 


^"The  ball  bank  indicator  reading  is  a  measure  of 
the  overturning  force  (side  friction),  measuied  in 
degrees,  on  a  vehicle  negotiating  a  horizontal  curve. 


conduct<  d  for  the  Maryland  Department 
of  Trans]  lortation.^i 

82.  In  Section  2C.37  Intersection 
Warning  Signs  (W2-1  Uuough  W2-6) 
(number  sd  Section  2C.34  in  the  NPA), 
the  FHW  (\  changes  the  design  of  the 
CIRCULi  lR  INTERSECTION  (W2-6) 
sign  to  a  ;)rmbol  sign  with  three  rotating 
arrows  t(  better  portray  the  operations 
at  circuli  r  intersections.  The  FHWA 
received  eight  comments  fi'om  ATSSA, 
the  City  i  »f  Tucson,  Arizona,  traffic 
engineer  ng  consultants,  and  private 
citizens  in  support  of  the  new  sign 
design  aad  six  comments  from  the 
Kansas, '  Virginia,  and  Wisconsin  DOTs 
as  well  a  i  the  City  of  Lenexa,  Kansas, 
opposing  it.  The  commenters  who 
opposed  suggested  that  road  users  may 
not  unde  rstand  the  new  sign  and  offered 
new  desi  jns,  or  stated  that  the  sign  in 
the  2000  MUTCD  should  be  restored. 
The  FHV  ^A  adopts  the  three-arrow  sign    • 
as  propo  ;ed  in  the  NPA  because  it  is 
consistei  X  with  the  international  sjmibol 
for  a  rou:  idabout  intersection  and  with 
FHWA  n  lundabout  design  guidance  22 
and  has  i  ignificantly  longer  recognition 
distance  than  the  previous  sign.  The 
FHWA  e  itablishes  a  phase-in  target 
compliai  ice  date  of  10  years  from  the 
effective  date  of  this  final  rule  for 
existing  ligns  in  good  condition  to 
minimiz  s  any  impact  on  State  or  local 
governm  jnts. 

In  ord(  r  to  educate  road  users,  the 
FHWA  c  arifies  the  first  paragraph  of 
the  OPT  ON  statement  to  include  that  a 
TRAFFK :  CIRCLE  word  message  plaque 
may  accompany  the  Circular 
Intersection  (W2-6)  sign  installed  in 
advance  af  a  circular  intersection. 

Additionally,  the  FHWA  modifies  the 
GUIDA14CE  statement  to  clarify  that  the 
Intersect  on  Warning  signs,  other  than 
the  Circi  lar  Intersection  Warning 
symbol  ( /V2-6)  sign  and  the  T- 
intersect  on  symbol  {W2-4)  sign,  should 
not  be  u!  ed  on  approaches  controlled  by 
STOP  sij  ns,  YIELD  signs,  or  signals. 
This  cha  ige,  which  was  suggested  by 
the  NCU  rCD,  allows  the  W2-4  sign  to 
be  used  i  »n  the  stem  of  a  T-intersection, 
regardlei  s  of  how  the  intersection  is 
controlk  d,  to  provide  additional 
warning  Information  to  road  users. 

83.  The  FHWA  adds  a  nev*  section 
numbered  and  titled,  ''Section  2C.39 
Traffic  Signal  Signs  (W25-1,  W25-2)." 
(This  se<  tion  was  numbered  Section 
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2C.53  in  the  NPA.)  This  new  section 
includes  a  STANDARD  statement  on  the 
use  of  die  ONCOMING  TRAFFIC  HAS      ' 
EXTENDED  GREEN  (W25-1)  and 
ONCOMING  TRAFFIC  MAY  HAVE 
EXTENDED  GREEN  (W25-2)  traffic 
signal  signs.  The  STANDARD  statement 
requires  that,  imless  a  separate  left-turn 
signal  face  is  provided  and  is  operated 
as  described  in  Section  4D.06 
Application  of  Steady  Signal  Indications 
for  Left  Turns,  if  the  possibility  exists 
that  a  CIRCULAR  YELLOW  signal 
Indication  could  be  displayed  to  an 
approach  from  which  drivers  are 
turning  left  permissively  without  the 
simultaneous  display  of  a  CIRCULAR 
YELLOW  signal  indication  to  the 
opposing  approach  (see  Section  4D.05), 
either  a  W25-1  or  a  W25-2  sign  be 
installed  near  the  left-most  signal  head. 
The  FHWA  adds  this  new  section 
because  these  signs  are  adopted  in 
Chapter  4D  as  one  of  several  ways  to 
eliminate  or  reduce  safety  issues 
associated  with  the  "yellow  trap"  (as 
described  in  the  discussion  of  Section 
4D.05)  in  some  traffic  signal  phasing 
sequences.  The  FHWA  received  three 
comments  from  ATSSA,  the  City  of 
Tucson,  Arizona,  and  a  traffic 
engineering  considtant  in  support  of 
this  new  section  and  associated  signs, 
and  many  comments  from  the  NCUTCD, 
State  and  local  DOTs,  and  private 
citizens  opposed  to  it.  The  proposed 
wording  of  the  signs  in  the  NPA, 
CAUTION  ONCOMING  GREEN 
EXTENDED  (W25-1)  and  CAUTION 
ONCOMING  GREEN  MAY  BE 
EXTENDED  (W25-2),  stimulated  many 
comments  from  the  NCUTCD,  the 
Arizona  DOT,  Pierce  County, 
Washington;  the  City  of  Piano,  Texas; 
and  the  City  of  Los  Angeles,  Cdifomia, 
regarding  the  use  of  the  word 
"Caution,"  stating  that  the  warning  sign 
colors  should  communicate  to  the  driver 
that  caution  is  needed,  rather  than 
explicit  use  of  the  word.  Many  of  these 
same  commenters  suggested  that  the 
public  would  not  understand  the  signs, 
and  some  jurisdictions  are  opposed  to 
allowing  any  situations  in  which  the 
"yellow  trap"  can  occur.  The  FHWA 
recognizes  that  there  are  some  locations 
where  no  other  signal  sequence  other 
than  a  yellow  trap  is  reasonably  feasible 
due  to  unique  combinations  of 
intersection  geometries,  traffic  volumes, 
and  the  like.  The  FHWA  believes  that 
these  signs  will  serve  a  useful  purpose, 
and  revises  the  text  of  the  signs  to 
remove  the  word  "Caution"  and  to 
clarify  their  meaning. 

84.  In  Section  20.40  Vehicular  Traffic 
Signs  (W8-6,  Wll-1,  Wll-5,  Wll-5a, 
Wll-8,  Wll-10,  Wll-11,  Wll-12p. 
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Wll-14)  (numbered  and  titled  "Section 
2C.36  Motorized  Traffic  Signs  (W8-6, 
Wll-5.  Wll-5a,  Wll-8,  Wll-10, 
Wll-lOa,  Wll-12)"  in  the  NPA).  the 
FHWA  changes  the  title  to  be  consistent 
with  the  changes  in  Section  2C.41  and 
to  reflect  the  addition  and  deletion  of 
some  signs  from  this  section. 

The  FHWA  received  several 
comments  from  the  NCUTCD,  ATSSA, 
State  DOTs,  traffic  engineering 
considtants,  and  private  citizens 
regarding  specific  signs  listed  in  the  first 
OPTION  statement,  as  well  as  the  signs 
shown  in  Figure  2C-9  (numbered  Figiu-e 
2C-10  in  the  NPA).  The  Ohio  DOT 
suggested  that  bicycles  be  included  in 
the  Hst  of  vehicles  in  this  statement  and 
removed  from  the  first  paragraph  of 
Section  2C.41  because  bicycles  are 
vehicles.  The  FHWA  agrees  and,  in 
addition  to  adding  bicycles  and  the 
Wll-1  sign  to  this  section,  the  FHWA 
adds  the  Wll-11  Golf  Cart  and  Wll-14 
Horse-Drawn  Vehicle  signs. 

The  FHWA  adds  a  sentence  in  this 
OPTION  that  the  TRUCK  CROSSING 
(W8-6)  word  message  sign  may  be  used 
as  an  alternate  to  the  Truck  Crossing 
symbol  sign,  to  provide  additional 
flexibihty.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  supporting  this  change,  and 
incorporates  this  change.  The  FHWA 
establishes  a  10-year  phase-in  target 
compliance  date  from  the  effective  date 
of  this  final  rule  for  the  new  symbol 
signs  Wll-1,  Wll-5,  Wll-5a,  Wll-11, 
and  the  Wll-14  signs,  for  existing  signs 
in  good  conditions,  to  minimize  any 
impacts  on  State  and  local  governments. 

The  FHWA  received  several 
comments  regarding  the  sign  images  in 
Figiu-e  2C-9  (numbered  Figure  2C-10  in 
the  NPA).  The  NCUTCD,  the  Illinois 
DOT,  and  private  citizens  opposed  the 
Wll-5a  tractor  sign,  and  the  Virginia 
DOT  supported  the  sign.  Many  of  the 
commenters  who  opposed  the  new  sign 
suggested  that  the  existing  Wll-5  sign 
is  sufficient,  and  road  users  will  not 
distinguish  the  differences  between  the 
two  signs.  The  Wll-5a  sign  was 
actually  adopted  in  a  1997  final  rule,^^ 
and  inadvertently  omitted  from  the  2000 
MUTCD.  Accordingly,  the  FHWA 
adopts  the  Wll-5a  sign  in  this  final 
rule. 

Four  commenters  representing  State 
and  local  DOTs  and  private  citizens  also 
opposed  the  new  Wll-lOa  truck  sign, 
again  stating  that  existing  Wll-lO  sign 
is  sufficient,  and  road  users  will  not 


"  Final  rule  on  FHWA  Docket  95-7.  published  in 
the  Federal  Register  on  January  9, 1997,  at  62  FR 
1363,  amended  the  1988  MUTCD  to  include  the 
ruling  on  Official  Request  for  Change  number  II- 
228  (C)  to  add  an  alternative  symbol  sign  Wll-5a 
for  farm  machinery. 


distinguish  the  differences  between  the 
two  signs.  The  FHWA  agrees  and 
removes  the  Wll-lOa  sign  from  the 
MUTCD  in  this  final  rule.  In  addition, 
based  on  a  comment  from  the  Ohio 
DOT,  the  FHWA  separates  Figure  2C-9 
into  two  figures  titled  "Figure  2C-9 
Vehicular  Traffic  Signs"  and  "Figure 
2C-10  Nonvehicular  Traffic  Signs."  On 
the  figure  titled  "Nonvehicular  Traffic 
Signs,"  the  FHWA  adds  sign  images  of 
the  Wll-7  Equestrian  and  Wll-9 
Handicapped  signs.  Based  on  the 
comments  from  the  NCUTCD  and  a 
private  citizen,  the  FHWA  removes  the 
Wll-4a  Horse-and-Buggy,  Wll-15 
Waterfowl,  and  the  Wll-lOa 
construction  dimip  truck  signs  from 
Figure  2C-9  as  well  as  the  section  text. 
The  FHWA  believes  that  only  one  sign 
depicting  a  horse  and  buggy  and  one 
sign  depicting  a  truck  is  necessary.  See 
also  the  discussion  that  follows 
regarding  the  Waterfowl  Sign. 

In  the  second  OPTION  statement,  the 
FHWA  adds  that  a  supplemental  plaque 
with  the  legend  SHARE  THE  ROAD  may 
be  moimted  below  Vehicular  Traffic 
warning  signs.  The  purpose  of  this 
addition  is  to  allow  tfie  use  of  this  sign 
to  provide  additional  warning  to  road 
users.  The  NCUTCD  suggested  that  the 
SHARE  THE  ROAD  plaque  be  moved  to 
Figure  2C-11  and  removed  from  this 
section.  The  FHWA  adds  the  SHARE 
THE  ROAD  plaque  to  Figure  2C-11. 

85.  In  Section  2C.41  Nonvehicular 
Signs  {Wll-2.  Wll-3,  WU-A,  Wll-6. 
Wll-7,  Wll-9)  (numbered  Section 
2C.37  in  the  NPA)^  the  FHWA  changes 
the  title  to  reflect  that  this  section 
pertains  to  nonvehicular  signs,  not  just 
Crossing  signs.  The  FHWA  moves  the 
Bicycle  (Wll-1),  Goff  Cart  (Wll-11) 
and  Horse-Drawn  Vehicle  (Wll-14) 
symbol  signs  from  this  sectipn  to 
Section  2C.40  because  they  represent 
vehicular  signs.  This  responds  to  several 
comments  from  State  DOTs  and  traffic 
engineering  consultants.  The  FHWA 
adds  the  Equestrian  (Wll-7)  symbol 
sign,  which  had  been  adopted 
previously  as  a  standard  symbol  in  an 
amendment  to  the  1988  MUTCD  but 
which  had  been  inadvertently  omitted 
from  the  figure  illustrating 
Nonvehicular  Signs  in  the  2000 
MUTCD.  Based  on  comments  from  the 
NCUTCD,  State  and  local  DOTs.  and 
private  citizens  opposed  to  the 
Waterfowl  Crossing  sign  that  was 
proposed  in  the  NPA  because  of  lack  of 
research  showing  effectiveness  of  the 
symbol,  the  FHWA  withdraws  that  sign 
from  the  figure  and  the  text  of  this  final 
rule.  Futiu-e  research  may  develop  an 
improved  symbol  for  this  message. 

The  FHWA  also  revises  the  second 
OPTION  statement  to  clarify  that  the 


supplemental  plaques  such  as  AHEAD 
or  XX  METERS  may  be  used  with  the 
Nonvehicular  warning  signs,  when  used 
in  advance  of  a  crossing.  These  plaques 
are  specifically  intended  to  provide 
advance  notice  to  road  users  of  crossing 
activity.  The  FHWA  received  no 
comments  regarding  this  change,  and 
adopts  this  change. 

Additionally.  3ie  FHWA  modifies  the 
STANDARD  statement  to  specify  that 
when  Nonvehicular  warning  signs  are 
\ised  at  a  crossing,  the  signs  shall  be 
supplemented  with  a  diagonal 
downward  pointing  arrow  (Wl6-7p) 
plaque  showing  the  location  of  the 
crossing.  This  reflects  the  fact  that 
Nonvehicular  warning  signs  can  be  used 
either  in  advance  of  or  at  the  crossing, 
and  is  consistent  with  the  practice  of 
using  the  diagonal  downward  pointing 
arrow  with  other  similar  signs  located  at 
a  crossing.  The  FHWA  received  one 
comment  from  the  Kansas  DOT  in 
support  of  this  change,  and  one 
comment  from  the  Oregon  DOT  opposed 
to  it.  stating  that  the  requirement  to  use 
the  arrow  plaque  at  all  signed  crossings 
adds  excessive  signing  without  much 
benefit.  The  Oregon  DOT  suggested  that 
use  of  the  arrow  plaque  remain  an 
option  for  supplementing  any  crossing 
sign,  but  not  be  required.  The  FHWA 
notes  that  the  required  use  of  the  plaque 
was  established  in  the  2000  MUTCD. 
and  at  that  time  the  FHWA  established 
a  January  17,  2011  phase-in.target 
compliance  date.  The  revisions  to  this 
STANDARD  statement  in  the  2003 
MUTCD  merely  add  clarity.  Consistent 
use  of  the  arrow  plaque  at  crossings  is 
needed  to  educate  the  public  regarding 
the  meaning  of  the  plaque. 

Additionally,  the  FHWA  adds  to  the ' 
third  OPTION  statement  to  state  that 
Pedestrian,  Bicycle.  School  Advance 
Crossing,  and  School  Crossing  signs  and 
their  related  supplemental  plaques  may 
have  a  fluorescent  yellow-green 
background  with  a  black  legend  and 
border.  This  change  reflects  the 
common  practice  for  supplemental 
plaques  to  be  of  the  same  color  as  the 
signs  they  supplement.  The  FHWA 
received  one  comment  from  ATSSA  in 
support  of  this  change  and  adopts  this 
change. 

86.  In  Section  2C.46  Advisory  Speed 
Plaque  (W13-1)  (numbered  Section 
2C.42  in  the  NPA),  the  FHWA  adds  to 
the  first  OPTION  statement  to  permit 
the  use  of  an  Advisory  Speed  (W13-1) 
plaque  to  supplement  any  warning  sign 
to  indicate  the  advisory  speed  for  a 
condition.  The  FH^VA  received  one 
comment  from  Pierce  County, 
Washington,  suggesting  that  the  2000 
MUTCD  wording  be  retained,  stating 
that  the  proposed  revision  may 
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encourage  widespread  and  ineffective 
use  of  the  W13-1  plaque.  The  FHWA 
disagrees  and  adopts  the  revision  in  this 
final  rule,  changing  the  proposed  phrase 
"recommended  speed"  to  "advisory 
speed"  in  this  statement,  as  well  as  the 
'STANDARD.  GUIDANCE,  and  OPTION 
statements  for  consistency. 

In  the  STANDARD  statement,  the 
FHWA  requires  the  use  of  the  Advisory 
Speed  plaque  where  an  engineering 
study  indicates  a  need  to  inform  road 
users  of  the  advisory  speed  for  a 
condition  and,  if  they  are  used,  the 
speed  shown  shall  be  a  multiple  of  10 
bn/h  or  5  mph.  This  change  clarifies 
which  sign  should  be  used  when  an 
engineering  study  indicates  the  need  to 
advise  road  users  of  the  advisory  speed 
and  how  to  determine  what  the 
recommended  speed  is  for  the 
condition.  The  FHWA  received  two 
comments  from  the  Oregon  and  Kansas 
DOTs  stating  that  an  engineering  study 
is  an  lumecessary  expense,  and 
recommended  that  the  statement  be 
changed  to  engineering  judgment.  The 
OPTION  statement  gives  the  flexibility 
to  use  the  Advisory  Speed  plaque  where 
only  engineering  judgment  has  been 
applied  and  no  study  has  been 
performed.  The  STANDARD  only 
requires  the  use  of  an  Advisory  Speed 
plaque  where  an  engineering  study  has 
been  performed  and  shows  a  need  for 
the  plaque.  Because  there  is  no 
requirement  for  an  engineering  study, 
the  FHWA  adopts  the  change,  as 
proposed  in  the  NPA,  in  this  final  rule. 

In  the  NPA,  the  FHWA  proposed  to 
add  an  OPTION  statement  at  the  end  of 
the  section  indicating  how  to  determine 
the  advisory  speed  along  a  ramp  or 
curve.  The  FHWa  received  several 
comments  from  the  NCUTCD,  Yakima 
and  Pierce  Coiuities  in  Washington 
State,  and  a  traffic  engineering 
consultant  opposed  to  the  language  in 
the  NPA.  As  a  result,  the  FHWA 
replaces  the  proposed  language  with  the 
lat^age  adopted  in  Section  2C.36 
Advisory  Exit,  Ramp,  and  Curve  Speed 
Signs  (W13-2,  W13-3,  W13-5).  In 
concert  with  the  changes  in  Section 
2C.36,  the  FHWA  also  repeats  the 
SUPPORT  statement  that  further 
describes  the  ball-bank  indicator 
reading  and  its  correlation  with  the 
85th-percentile  speed  in  this  section. 
(See  also  the  discussion  in  Section 
2C.36  regarding  the  ball-bank  indicator 
reading  and  its  correlation  with  the  85th 
percentile  speed.) 

87.  In  Section  2C.47  Supplemental 
Arrow  Plaques  (Wl6-5p,  Wl6-6p, 
Wl6-7p)  (numbered  Section  2C.43  in 
the  NPA),  the  FHWA  changes  the  title 
to  reflect  the  existence  of  the  diagonally 
pointing  down  arrow  plaque  and 


include  s  the  designation  in  the  section 
text.  Tl  e  FHWA  received  one  comment 
from  the  City  of  Tucson,  Arizona,  in 
support  of  this  change  and  adopts  this 
change]  The  FHWA  also  received 
anotheo  editorial  comment  from  a  traffic 
engine^ng  consultant  suggesting  that 
all  placiies  be  assigned  a  "p" 
designation  to  distinguish  them  as 
plaquei  The  FHWA  agrees  that  this  ~ 
change  will  provide  additional  clarity 
and  consistency  and  will  perform  a 
compre  lensive  review  of  the  MUTCD  to 
achieve  consistency  in  this  designation 
in  the  li  itvue.  The  FHWA  will  consider 
includi  ig  this  in  a  future  rulemaking. 

88.  T  le  FHWA  removes  Section  2C.46 
DEAD  I  ND/NO  OUTLET  Plaques  (W14- 
IP,  Wl'  -2P),  as  numbered  in  the  NPA, 
from  th  s  MUTCD.  The  FHWA  changes 
the  designation  of  these  plaques  to  signs 
becausd  they  are  permitted  to  be  used 
alone,  a  ad  moves  the  appropriate 
informs  tion  to  Section  2C.21  DEAD 
END/Nl  D  OUTLET  Signs  (W14-1,  Wl4- 
la,  Wl4-2,  Wl4-2a)  in  this  final  rule. 

89.  hi  Section  2C.50  CROSS  TRAFFIC 
DOES  ^  OT  STOP  Plaque  (W4-4p) 
(numbe  red  Section  2C.27  in  the  NPA), 
the  FHl  i^A  replaces  the  entire  section  (of 
the  200 )  MUTCD)  with  new  OPTION 
and  ST  ^NDARD  statements.  The 
OPTIOl  I  statement  specifies  that  the 
CROSS  *TRAFFIC  DOES  NOT  STOP 
(W4-4|l)  plaque  may  be  used  in 
combination  with  a  STOP  sign  when 
enginee  ring  judgment  indicates  that 
conditii  ns  are  present  that  are  causing 
or  coul<  cause  drivers  to  misinterpret 
the  inte  rsection  as  a  multi-way  stop 
conditi(  in.  The  STANDARD  statement 
specific  s  that  if  the  W4— 4p  plaque  is 
used,  it  shall  be  installed  below  the 
STOP  s  gn.  The  new  text  for  this  section 
is  neces  sary  to  provide  for  more  uniform 
applica  ion  of  this  plaque.  The  FHWA 
receive!  I  two  comments  bom  the  Cities 
of  Piano,  Texjis,  and  Tucson,  Arizona,  in 
support  of  these  changes  and  one 
editoriqi  coinment  from  the  NCUTCD, 
which  me  FHWA  incorporates  in  this 
final  ru|e.  The  FHWA  also  changes  the 
sign  deiignation  in  the  title  to  "W4-4p" 
and  cha  nges  corresponding  text 
through  out  the  section.  In  response  to 
two  cot  unents  from  private  citizens,  the 
FHWA  tdds  to  the  OPTION  statement 
that  the!  W4— 4p  plaque  may  use 
alternate  messages  such  as  TRAFFIC 
FROM  lEFT  (RIGHT)  DOES  NOT  STOP 
or  ONO  3MING  TRAFFIC  DOES  NOT 
STOP  V  hen  such  messages  more        ^ 
accurati  iy  describe  the  traffic  controls 
establis  led  at  the  intersection. 

Addi  ionally,  the  FHWA  removes  the 
arrow  fi  om  the  design  of  the  plaque  to 
reduce  }otential  confusion  and 
misimd  jrstainding  as  to  whether  the 
arrow  c  snotes  the  direction  cross  traffic 


is  flowing  or  the  direction  toward  which 
the  driver  is  to  look  for  cross  traffic.  The 
FHWA  received  four  comments  itom  the 
Cities  of  Piano,  Texas,  and  Tucson, 
Arizona,  and  private  citizens  in  support 
-of  this  change.  The  FHWA  received  one 
comment  fit>m  the  Minnesota  DOT 
opposed  to  it,  citing  concerns  that 
removal  of  the  arrow  would  increase  the 
confusion.  The  FHWA  believes  that  the 
arrow  is  the  source  of  the  confusion  and 
therefore  removes  the  arrow  bom  the 
design  of  the  plaque. 

90.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  2C.52 
High  Occupancy  Vehicle  (HOV)  Plaque 
(W16-11)."  (This  section  was  numbered 
Section  2C.48  in  the  NPA.)  This  new 
section  includes  an  OPTION  statement 
on  the  use  of  the  High  Occupancy 
Vehicle  (HOV)  Plaque.  Specifically,  an 
HOV  (W16-11)  plaque  may  be  used  to 
warn  drivers  in  an  HOV  lane  of  a 
specific  condition  and  to  differentiate  a 
warning  sign  specific  for  HOV  lanes 
when  the  sign  is  also  visible  to  traffic  on 
the  adjoining  general  purpose  roadway. 
Additionally  the  diamond  symbol  may 
be  used  instead  of  the  word  message 
HOV  and,  when  appropriate,  the  words 
LANE  or  ONLY  may  be  used.  This  will 
enhance  road  user  understanding  of 
which  signs  apply  to'which  lanes.  The 
FHWA  received  three  comments  from 
the  NCUTCD.  ATSSA,  and  the  City  of 
Tucson.  Arizona,  in  support  of  this  new 
section,  and  adopts  this  new  section, 
with  minor  changes  to  Figure  2C-11.    ^ 

91.  The  FHWA  adds  a  new  section 
niunbered  and  titled,  "Section  2C.53 
PHOTO  ENFORCED  Plaque  (W16-10)." 
(This  section  was  niunbered  Section 
2C.49  in  the  NPA.)  This  new  section 
includes  an  OPTION  statement  on  the 
use  of  the  PHOTO  ENFORCED  plaque  in 
advance  of  locations  of  photo 
enforcement  of  traffic  laws,  thereby 
alerting  motorists  of  the  use  of  cameras 
as  an  enforcement  tool.  This  section 
facilitates  consistency  wiih  the  PHOTO 
ENFORCED  plaque  for  use  with 
regulatory  signs,  as  described  in  Section 
2B.46  Photo  Enforcement  Signs  (RlO- 
18,  RlO-19). 

Additionally,  the  FHWA  adds  a 
STANDARD  statement  to  require  that,  if 
used  below  a  warning  sign,  the  PHOTO 
ENFORCED  plaque  be  a  rectangle  with 
a  black  legend  and  border  on  a  yellow 
background:  This  STANDARD  makes 
the  color  of  the  plaque  consistent  with 
the  color  of  the  warning  sign  it 
supplements. 

The  FHWA  received  three  comments 
from  the  NCUTCD,  ATSSA,  and  the  City 
of  Tucson,  Arizona,  in  support  of  this 
new  section,  and  adopts  Uiis  section. 
The  Wisconsin  DOT  stated  that  some 
States  have  statutes  that  do  not  allow 
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photo  enforcement  of  "traffic  regulations, 
and  therefore  those  States  will  not  allow 
the  use  of  these  signs.  Because  this  is  an 
optional  plaque  used  to  indicate  an 
optional  application,  States  are  not 
required  to  use  this  plaque. 

The  FHWA  establishes  a  phase-in 
target  compliance  date  of  10  years  from 
the  effective  date  of  this  final  rule  for 
the  PHOTO  ENFORCED  plaque;  for 
existing  signs  in  good  condition  to 
minimize  any  impact  on  State  or  local 
governments. 

92.  In  Section  2D.03  Color. 
Retroreflection,  and  Illumination,  the 
FHWA  makes  revisions  to  provide  for 
enhanced  uniformity  of  design  and 
application  of  color-coding  of 
destinations  in  guide  signs.  The  FHWA 
adds  a  SUPPORT  statement  following 
the  first  STANDARD  statement,  which 
states  that  color  coding  is  sometimes 
used  to  help  road  users  distinguish 
between  multiple  potentially  confusing 
destinations.  The  SUPPPORT  statement 
gives  examples  of  valuable  uses  of  color 
coding  including  guide  signs  for 
roadways  approaching  or  inside  an 
airport  property  with  multiple  terminals 
serving  multiple  airlines,  and 
wayfinding  signs  for  various  traffic 
generator  destinations  within  a 
community  or  area.  The  FHWA  received 
three  comments  fit)m  the  NCUTCD,  the 
City  of  Tucson,  Arizona,  and  a  traffic 
engineering  consultant  supporting  this 
change,  and  adopts  this  change. 

The  FHWA  ad!as  a  second 
STANDARD  statement  that  prohibits  the 
use  of  different  color  sign  backgroimds 
to  provide  color-coding  of  destinations 
and  requires  that  the  color-coding  shall 
be  accomplished  by  the  use  of  different 
colored  square  or  rectangular  panels  on 
the  face  of  the  guide  signs.  The  FHWA 
received  three  comments  from  the 
NCUTCD,  ATSSA,  and  the  City  of 
Tucson,  Arizona,  supporting  this 
change,  and  adopts  \his  change. 

The  FHWA  also  adds  an  OPTION 
statement,  which  states  that  the 
different  colored  panels  may  include  a 
black  or  white  (whichever  provides  the 
better  contrast  with  the  panel  color) 
letter,  numeral,  or  other  appropriate 
designation  to  identify  the  airport 
terminal  or  other  destination.  The 
FHWA  received  two  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  supporting  fiiis  change,  and 
adopts  this  change. 

Additionally.  3ie  FHWA  adds  a 
SUPPORT  statement,  which  states  that 
two  examples  of  color-coded  guide  sign 
assemblies  are  shown  in  Figure  2D-1. 
Figure  2D-1  is  a  new  figure  titled 
"Examples  of  Color-Coded  Destination 
Guide  Signs"  and  illustrates  two 
overhead  guide  signs  examples  of  color- 


coded  airport  terminal  destination  guide 
signs  and  an  example  of  a  color-coded 
community  destination  guide  sign.  The 
FHWA  received  three  comments  from 
the  NCUTCD,  ATSSA,  and  a  private 
citizen  supporting  this  new  figure,  as 
well  as  suggesting  editorial  changes  to 
the  figiue,  which  the  FHWA 
incorporates  in  this  final  rule.  The 
FHWA  received  one  comment  from  a 
representative  of  an  airport  suggesting  a 
separate  standard  for  on-roadway 
signing  at  major  international  airports. 
This  goes  beyond  the  scope  of  the  NPA, 
and  will  have  to  be  addressed  in  a 
futiue  rulemaking. 

93.  In  Section  2D.04  Size  of  Signs,  the 
FHWA  rephrases  the  first  OPTION 
statement  to  clarify  that  reduced  letter 
height,  reduced  interline  spacing,  and 
reduced  edge  spacing  may  be4^sed  on 
guide  signs  if  the  sign  size  is  limited  by 
factors  such  as  lane  width,  and  vertical 
and  lateral  clearance.  The  FHWA      ^ 
received  two  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
one  frtim  a  private  citizen  opposed  to  it. 
The  opposing  commenter  stated  that 
allowing  the  reduction  of  guide  sign 
dimensions  may  lead  to  substandard 
sign  dimensions  being  used  in 
situations  where  it  would  otherwise  be 
possible  to  remove  the  constraint,  and 
suggests  that  an  engineering  study  be 
performed  before  substaindard  guide 
signs  are  used.  The  FHWA  disagrees 
eind  believes  that,  because  agencies 
install  guide  signs  to  provide  drivers 
with  needed  information,  they  will  not 
intentionally  and  repeatedly  use  smaller 
signs  based  on  the  revisions  to  this 
OPTION.  The  FHWA  adopts  this 
change,  as  proposed  in  the  NPA,  in  this 
final  rule. 

In  the  NPA.  the  FHWA  proposed  to 
add  a  STANDARD  statement  that 
prohibits  the  use  of  reduced  spacing 
between  the  letters  or  words  of  the 
legend  as  a  means  of  reducing  the 
overall  size  of  a  guide  sign,  to  provide 
for  enhanced  legibility  of  guide  signs, 
especially  for  older  road  users. 

The  FHWA  received  one  comment 
from  ATSSA  supporting  this 
STANDARD.  Four  commenters  from 
State  DOTs  opposed  this  language  as  a 
STANDARD,  and  suggested  that  it  be 
GUIDANCE  to  provide  necessary 
flexibility  to  deal  with  unusual 
situations.  The  FHWA  agrees  that  this 
flexibility  is  needed  in  some  cases,  and 
adopts  this  language,  with  additional 
clarifying  information,  as  a  GUIDANCE 
statement  in  this  final  rule. 

94.  In  Section  2D. 05  Lettering  Style, 
the  FHWA  revises  the  second  paragraph 
of  the  STANDARD  to  specify  that  the 
lettering  for  place  names  and 


destinations  for  conventional  road  guide 
signs  shall  be  in  capital  letters  or 
combination  lower-case  letters  with 
initial  upper-case  letters  and  that  all 
other  lettering  for  conventional  road 
guide  signs  shall  be  in  capital  lettering. 
To  respond  to  a  comment  from  a  private 
citizen  suggesting  complete  consistency 
between  the  "Standard  Highway  Signs" 
book  and  the  MUTCD,  the  FHWA 
revises  the  text  slightly  from  that 
proposed  in  the  NPA. 

95.  hi  Section  2D.06  Size  of  Lettering, 
the  FHWA  removes  the  last  paragraph 
in  the  STANDARD  statement  (from  the 
2000  MUTCD).  which  required  sign 
panels  to  be  large  enough  to 
accommodate  the  legend  without 
crowding.  The  FHWA  modifies  that 
information  and  includes  it  in  Section 
2D.04  Size  of  Signs,  where  it  is  more 
appropriately  located.  The  FHWA 
received  two  conunents  from  the 
NCUTCD  and  the  City  of  Tucson. 
Arizona,  in  support  of  this  change,  and 
adopts  this  change. 

One  comment  from  a  private  citizen 
suggested  that  language  in  this  section 
be  added  expressly  forbiddiiig  the  use  of 
mixed  case  lettering  on  conventional- 
road  guide  signs  luiless  it  is  Series  E 
Modified/Lowercase.  The  FHWA 
disagrees  because  street  name  signs  are 
guide  signs  and  they  can  use  mixed  case 
lettering  other  than  E  Modified. 

96.  In  Section  2D.08  Arrows,  the 
FHWA  received  one  comment  from  a 
private  citizen  stating  that  the  first 
paragraph  of  the  STANDARD  statement 
indicating  that  down  arrows  shall  be 
used  only  on  overhead  guide  signs  that 
restrict  use  of  specific  lanes  to  traffic 
bound  for  the  destination(s)  and/or 
route(s)  indicated  by  the  arrows,  is  in 
conflict  with  the  optional  signs  that 
have  down  arrows  in  Figures  2E-35, 
2E-36.  and  2E-37.  The  FHWA  agrees 
that  some  of  the  Optional  signs  depicted 
in  Figures  2E-35,  2E-36,  and  2E-37  are 
in  error.  The  FHWA  revises  Figures  2E- 
35.  2E-36.  and  2E-37  by  removing  the 
optional  signs  as  appropriate. 

97.  In  Section  2D.11  Design  of  Route 
Signs,  the  FHWA  revises  the  first 
paragraph  of  the  fourth  STANDARD 
statement  by  removing  the  reference  to 
the  publication  "A  Proposal  for  Uniform 
County  Route  Marker  Program  on  a 
National  Scale"  for  design  and  use  of 
County  road  identification  signs  because 
this  publication  is  no  longer  available 
from  the  National  Association  of 
Counties  or  any  other  source.  However, 
because  the  pertinent  requirements  of 
that  dociunent  are  still  valid,  the  FHWA 
incorporates  applicable  text  from  that 
document  into  the  STANDARD 
statement.  No  new  requirements  are 
imposed  by  this  change,  because  the 
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previously  referenced  dociunent  had 
been  incorporated  by  reference  into  the 
2000  MUTCD  as  well  as  previous 
editions. 

98.  hi  Section  2D.  17  ALTERNATE 
Auxiliary  Signs  (M4-1,  M4-la),  the 
FHWA  adds  the  qualifiers  of  time  or 
distance  to  the  word  "shorter"  in  the 
GUIDANCE  statement.  This  addition 
clarifies  that  the  shorter  (time  or 
distance)  or  better-constructed  route 
should  retain  the  regular  route  number. 
The  ability  to  define  the  shorter  route  in 
terms  of  either  time  or  distance  provides 
additional  flexibility.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  adopts  this  change. 

99.  In  Section  2D.23  TEMPORARY 
Auxiliary  Signs  {M4-7,  M4-7a),  the 
FHWA  changes  the  title  to  reflect  the 
addition  of  the  new  TEMP  {M4-7a)  sign 
and  adds  the  TEMP  (M4-7a)  sign  to  the 
OPTION  and  STANDARD  statements. 
The  FHWA  received  three  comments 
horn  the  NCUTCD,  ATSSA,  and  the  City 
of  Tucson,  Arizona,  in  support  of  this 
change,  and  adopts  this  change. 

100.  In  Section  2D.26  Directional 
Arrow  Auxiliary  Signs  (M6  Series),  the 
FHWA  removes  the  M6-8  and  M6-9 
multiple  direction  advance  arrow 
auxiliary  signs.  These  specific  arrow 
signs  are  not  consistent  in  design 
concept  with  the  other  Directional 
Arrow  Auxiliary  Signs.  The  M6-6  and 
M6-4  signs  or  separate  assemblies  for 
each  route  direction  should  be  used 
instead  to  provide  enhanced  clarity  to 
roaid  users.  The  FHWA  received  three 
comments  from  the  NCUTCD,  a  State 
DOT,  and  the  City  of  Tucson,  Arizona, 
in  support  of  this  change,  and  adopts 
this  diange. 

101.  IiuSection  2D.27  Route  Sign 
Assemblies,  the  FHWA  renumbers 
Figure  2D-2  of  the  2000  MUTCD  to 
Figure  2D-6  and  modifies  all  three 
sheets  of  the  figure  to  make  the  sign 
assemblies  illustrated  in  the  figure 
consistent  with  requirements  in  Section 
2D.  15  Cardinal  Direction  Auxiliary 
Signs  {M3-1  through  M3-4)  regarding 
the  size  of  the  initial  letter  of  the 
Cardinal  Direction  Auxiliary  Signs,  and 
to  illustrate  directional  assemblies  that 
reflect  the  most  recent  practice.  The 
FHWA  received  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  in  support  of  these  changes, 
and  a  few  editorial  changes.  In  this  final 
rule,  the  FHWA  revises  the  niunbers  of 
the  U.S.  routes  on  all  three  sheets  to 
conform  to  the  convention  of  odd 
numbers  for  north-south  routes  and 
even  numbers  for  east-west  routes.  The 
FHWA  also  revises  the  numbers  for  all 
the  State  routes  on  these  three  sheets, 
even  though  not  all  States  adopt  the 


U.S.  roi  te  numbering  convention  for 
their  Sti  ite  routes. 

102. 1 1  Section  2D.  31  Confirming  or 
Reassui  mce  Assemblies,  the  FHWA 
remove]  from  the  STANDARD 
stateme  it  the  requirement  that,  if  used, 
the  Con  irming  Assembly  be  installed 
just  bey  )nd  intersections  of  numbered 
routes. 

Addil  ionally,  in  the  first  GUIDANCE 
stateme  it,  the  FHWA  recommends  that 
a  Confii  ming  assembly  should^e 
installed  just  beyond  intersections  of 
numbered  routes. 

The  FHWA  also  adds  a  SUPPORT 
statement  that  states  that  Confirming 
and  Reaksurance  Assemblies  are 
Directioiicd  Assemblies. 

These  changes  are  adopted  because 
use  of  tMe  Confirming  assembly  beyond 
interseqions  with  numbered  routes 
should  |e  a  recommended  practice 
rather  than  completely  optional. 
Confirming  assemblies  are  an  important 
safety  a  id  operational  feature  that  lets 
the  roac  user  know  that  he/she  is  on  the 
correct  i  ante  just  beyond  the  decision 
point.  Tne  Confirming  assembly 
provide!  i  highly  desirable  information  to 
road  us«  rs.  These  changes  allow 
flexibility  in  installing  the  sigis  to 
adjust  td  roadside  conditions.  The 
FHWA  Kceived  one  comment  from  the 
City  of  Tucson,  Arizona,  in  support  of 
the  chaijges  to  this  section,  and  adopts 
these  changes. 

103.  Ill  Section  2D.34  Destination 
Signs  (Cl  Series),  the  FHWA  changes 
the  title  to  add  sign  number 
designal  ions  and  changes  the  section 
text  to  c  arify  which  signs  are  applicable 
to  the  m  aterial  in  the  section.  The 
FHWA  I  Bceived  one  comment  from  the 
City  of  f  ucson,  Arizona,  in  overall 
support  jto  the  changes  in  this  section. 

hi  the  NPA,  the  FHWA  proposed 
moving  material  concerning  Uie  use  of 
a  slopiu ;  arrow  at  an  irregular 
intersec  ion  fitim  the  second 
GUIDAf  CE  statement  (of  the  2000 
MUTCD  to  a  new  second  OPTION 
stateme)  X.  The  FHWA  received  one 
commer  t  from  the  Illinois  DOT  opposed 
to  this  c  lange,  suggesting  that  the  term 
"irregul  ir"  is  not  appropriate.  The 
FHWA  i  grees  and,  to  address  this  issue, 
the  FHV  A  combines  the  preceding 
GUIDAP  ICE  and  the  OPTION  into  one 
GmDAT  CE  statement  that  reads, 
"Unless  a  sloping  arrow  will  convey  a 
clearer  i  idication  of  the  direction  to  be 
foUoweq,  the  directional  arrows  should 
be  horizontal  or  vertical." 

104.  L I  Section  2D.36  Distance  Signs 
{D2  Seri  5s),  the  FHWA  changes  the  title 
to  add  s  gn  number  designations.  The 
FHWA  i  Iso  changes  the  section  text  to 
clarify  vi  hich  signs  are  applicable  to  the 
materia]  in  the  section,  and  adds  the 


D2-'3  (three  destination  distance  sign), 
to  reflect  all  the  signs  included  in  &e 
series. 

hi  the  NPA,  the  FHWA  proposed 
adding  a  recommendation  in  the  first 
GUIDANCE  statement  that  the  distance* 
shown  on  the  sign  be  the  distance  to  the 
center  of  the  central  business  district,  or 
to  the  point  where  the  major  north/ 
south  and  east/west  routes  serving  the 
city  intersect,  or  to  some  point  near  the 
center  of  the  city.  While  two 
commenters  representing  the  NCUTCD 
and  the  City  of  Tucson,  Arizona, 
supported  this  change,  commenters 
from  the  Illinois  and  Kansas  DOTs 
opposed  the  wording.  The  Kansas  DOT 
suggested  that  the  distance  on  the  sign 
should  be  to  a  point  where  the  city 
limits  either  cross  or  abut  the  route.  The 
FHWA  disagrees  because  many  cities 
have  city  limits  that  now  encompass 
large  geographic  areas  or  the  entire 
county,  and  using  the  city  limit  as  a 
basis  for  distance  would  give  misleading 
information  to  the  driver.  The  Illinois 
DOT  suggested  that  the  distance  be 
determined  on  a  community-by- 
community  basis,  and  that  6ie  layout  of 
the  community  be  considered  in 
relation  to  the  highway  being  signed.   ^ 
The  FHWA  agrees  with  this  suggestion^ 
and  revises  the  GUIDANCE  accordingly 
because  the  FHWA  believes  it  provides 
the  flexibility  to  determine  distances 
that  will  be  better  understood  and 
accepted  by  road  users. 

105.  In  Section  2D.38  Street  Name 
Sign  (D3-1),  the  FHWA  changes  the  title 
to  reflect  the  appropriate  sign 
designation.  In  the  first  GUIDANCE 
statement  the  FHWA  adds  a 
recommendation  that  on  multi-lane 
streets  with  speed  limits  of  60  km/h  (40 
mph)  or  more  the  minimum  letter  size 
should  be  200  mm  (8  in).  Larger  letter 
sizes  are  needed  to  improve  sign 
legibility  and  safety  for  older  road  users. 
In  this  same  GUIDANCE  statement,  the 
FHWA  deletes  the  recommendation  that 
larger  letter  heights  be  used  for  Street 
Name  signs  mounted  overhead  because 
more  specific  guidance  is  added 
elsewhere  in  this  section.  The  FHWA 
received  comments  from  ATSSA  and 
the  Virginia  DOT  in  support  of  these 
changes,  while  the  NCUTCD  suggested 
even  larger  letter  sizes  for  lettering  on 
multilane  higher-speed  streets. 

The  Oregon  and  Wisconsin  DOTs,  the 
Cities  of  Tucson,  Arizona;  and  Piano, 
Texas;  and  Pierce  County,  Washington, 
opposed  the  change.  The  opposing 
commenters  primarily  indicated  that 
this  change  creates  a  financial  impact  on 
agencies,  and  that  the  larger  letter 
heights  will  create  longer  street  name 
signs  that  caimot  be  mounted  and 
maintained  using  post  top  mounts. 
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Several  commenters  suggested  that  this 
be  an  OPTION,  rather  than  GUIDANCE. 
The  FHWA  disagrees.  The  use  of  larger 
letter  sizes  is  not  precluded  in  the  2000 
MUTCD,  so  it  is  already  an  option. 
Fewer  agencies  will  convert  their  street 
name  signs  to  the  larger  letter  sizes  if 
the  GUIDANCE  is  reduced  to  an 
OPTION.  The  larger  signs  will  be 
beneficial  to  all  road  users  on  higher- 
speed  multi-lane  streets,  especially 
older  road  users.  Also,  many 
jurisdictions  use  post-top  mountings  of 
longer  street  name  signs  with  larger 
letters,  taking  advantage  of 
appropriately  designed  attachment 
hardware.  Because  this  is  GUIDANCE, 
rather  than  a  STANDARD,  jurisdictions 
can  be  used  in  special  circumstances  if 
determined  necessary  by  the  engineer. 
To  mitigate  the  financial  impact  on 
State  or  local  governments,  the  FHWA 
establishes  a  phase-in  target  compliance 
date  of  15  years  from  the  effective  date 
of  this  final  rule  for  existing  signs  in 
good  condition.  The  phase-in  target 
compliance  date  for  symbol  sizes  and  6" 
letter  sizes  for  lettering  on  groimd- 
mounted  Street  Name  signs  on  roads 
that  are  not  multi-lane  streets  with 
speed  limits  greater  than  60  km/h  (40 
mph]  remains  imchanged  from  that 
previously  established,  and  is  still 
January  9,  2012. 

The  FHWA  also  adds  a  clarification  to 
the  first  OPTION  statement.  The 
OPTION  statement  in  the  2000  MUTCD 
generally  states  that  a  symbol  or  letter 
designation  may  be  used  to  identify  the 
government  jurisdiction.  The  FHWA 
revises  the  paragraph  to  provide  more 
specificity  by  stating  that  a  symbol  or 
letter  designation  may  be  used  on  a 
Street  Name  sign  to  identify  the 
governmental  jurisdiction,  area  of 
jurisdiction,  or  other  government- 
approved  institution.  This  change 
provides  additional  flexibility  for 
jurisdictions  that  install  Street  Name 
signs,  allowing  them  to  identify  areas  of 
the  city,  neighborhoods,  and  the  like. 
The  FHWA  received  no  comments 
regarding  this  chemge,  and  adopts  this 
change. 

The  FHWA  adds  to  the  first 
STANDARD  statement  that  if  a  symbol 
or  letter  designation  is  used,  the  height 
and  width  of  the  symbol  or  letter 
designation  shall  not  exceed  the  letter 
height  of  the  sign.  This  provides  for 
more  uniform  Street  Name  sign  design 
and  assures  that  the  name  of  the  street 
will  have  more  prominence  on  the  sign 
than  the  jiuisdictional  symbol  or  letter 
designation.  The  FHWA  received  one 
comment  from  ATSSA  supporting  this 
change,  and  one  editorial  comment, 
which  the  FHWA  adopts  in  this  final 
rule. 


In  the  NPA,  the  FHWA  proposed  two 
changes  in  the  second  OPTION 
statement.  First,  the  FHWA  proposed 
eliminating  midblock  locations  from  the 
provision  concerning  locations  where 
Street  N£une  signs  may  be  installed 
because  Street  Name  signs  are  not 
appropriate  at  non-intersection 
locations.  The  FHWA  received  two 
comments  from  the  NCUTCD  and  a 
local  DOT  opposed  to  this  revision 
because  there  are  locations  other  than 
intersections  where  Street  Name  signs 
are  appropriate.  The  FHWA  agrees  and 
withdraws  this  proposal.  Second,  the 
FHWA  eliminates  the  provision 
allowing  the  installation  of  a 
supplemental  Street  Name  sign 
separately  or  below  an  intersection- 
related  warning  sign  on  intersection 
approaches  because  this  is  an 
inappropriate  use  of  the  sign.  Instead, 
the  Advance  Street  Name  plaque,  as 
described  in  Section  2C.49  Advance 
Street  Name  Plaque  (Wl6-a,  Wl6-8a), 
is  appropriate  for  this  piu-pose.  The 
FHWA  received  no  comments  regarding 
this  change,  and  adopts  this  change. 

The  FHWA  adopts  several  changes  to 
the  foiuth  GUIDANCE  statement.  First, 
the  FHWA  eliminates  the 
recommendation  on  the  color  of  the 
supplemental  Street  Name  sign  when  it 
is  combined  with  a  warning  sign 
because  this  is  now  termed  an  Advance 
Street  Name  plaque  and  is  discussed  in 
Section  2C.49. 

Second,  the  FHWA  recommends  that 
in  urban  and  suburban  areas,  especially 
where  Advance  Stretet  Name  signs  are 
not  used,  overhead-mounted  street 
name  signs  be  considered.  If  overhead 
Street  Name  signs  are  used,  the  lettering 
should  be  at  least  300  mm  (12  in)  high 
in  capital  letters  or  300  mm  (12  in) 
upper-case  letters  with  225  nmi  (9  in) 
lower-case  letters.  The  FHWA  received 
two  comments  from  ATSSA  and  the 
U.S.  Access  Board  in  support  of  this 
change,  and  five  from  the  NCUTCD  and 
State  and  local  DOTs  opposed  to  it. 
Those  who  opposed  this  change  felt  that 
the  signs  would  be  too  large,  that  the 
size  of  the  sign  may  not  properly  fit  on 
traffic  signal  mast  arms,  that  wind 
loading  may  also  be  an  issue  on  mast 
arms,  and  that  financial  impacts  would 
be  high.  The  FHWA  adopts  this  change 
in  this  final  rule  because  300  mm  (12  in) 
letters  are  superior  to  250  mm  (10  in) 
letters  in  terms  of  legibility  distemce  for 
older  drivers  as  well  as  all  drivers. 
Lettering  on  overhead  signs  need  to  be 
larger  than  roadside  moimted  signs  to 
achieve  adequate  visibility.  The  300  mm 
(12  in)  size  is  a  GUIDANCE,  not  a 
STANDARD,  so  smaller  letters  can  be 
used  if  determined  necessary  by  the 
engineer.  To  mitigate  economic  impacts, 


the  FHWA  establishes  a  15-year  phase- 
in  target  compliance  date  from  the 
effective  date  of  this  final  rule  (rather 
than  January  9.  2012,  as  proposed  in  the 
NPA)  for  this  paragraph,  for  existing 
signs  in  good  condition. 

Additionally,  the  FHWA  adds  a 
SUPPORT  statement  at  the  end  of  the 
section  referencing  Section  2C.49  for 
information  regarding  the  use  of  street 
name  signs  as  supplemental  plaques  for 
use  with  intersection-related  warning 
signs.  The  FHWA  received  one  editorial 
comment,  which  it  incorporates  in  this 
final  rule. 

106.  The  FHWA  adds  a  new  section, 
numbered  and  titled  "Section  2D.39 
Advance  Street  Name  Signs  (D3-2)"  that 
describes  the  uses,  placement,  legend» 
and  lettering  sizes  for  Advance  Street 
Name  signs.  The  FHWA  received  two 
comments  horn  the  City  of  Tucson, 
Arizona,  and  a  traffic  control  device 
manufacturer  supporting  this  new 
section,  and  several  editorial  comments 
that  tjie  FHWA  adopts  in  this  final  rule. 

The  GUIDANCE  includes  two 
separate  paragraphs  regarding 
placement  of  Advance  Street  Name 
signs  on  arterial  highways  in  rural  areas 
and  in  urban  areas.  The  FHWA  received 
four  comments  from  the  NCUTCD  and 
the  Virginia,  Mirmesota,  and  Kansas 
DOTs  opposing  the  language  that 
Advance  Street  Name  signs  be  used  in 
advance  of  all  intersections  with 
exclusive  turn  lanes  in  rvual  areas.  The 
Virginia  DOT  felt  that  this  could  have  a 
major  cost  impact.  The  Kansas  DOT  felt 
that  Advance  Street  Name  signs  coidd 
contribute  to  sign  clutter  along  major 
arterials,  and  suggested  that  their  use  in 
urban  areas  be  based  on  an  engineering 
study.  The  FHWA  disagrees  and  adopts 
the  language,  with  minor  modifications, 
in  this  final  rule.  The  FHWA  strongly 
encourages  the  use  of  these  signs  in 
rural  and  urban  areas  as  specified  in  the 
MUTCD.  These  signs,  especially  in  nual 
areas,  are  one  of  the  most  important 
things  that  can  be  done  to  improve  older 
driver  safety  and  convenience,  and  they  - 
also  benefit  other  drivers.  To  mitigate 
economic  impacts,  the  FHWA 
establishes  a  1 5-year  phase-in  target 
compliance  date  from  the  effective  date 
of  this  final  rule  (rather  than  January  9, 
2012,  as  proposed  in  the  NPA)  for 
existing  signs  in  good  condition. 

To  respond  to  a  comment  by  the 
NCUTCD  suggesting  that  the  paragraph 
is  redundant,  the  FHWA  withdraws  fiie 
second  OPTION  statement  that  was 
proposed  in  the  NPA  because  this 
information  is  contained  in  the  first 
OPTION  statement  in  this  final  rule. 

To  preserve  consistency  of  letter  sizes, 
the  FHWA  withdraws  two  paragraphs 
from  the  STANDARD  statement  that 
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were  proposed  in  the  NPA,  and  estates 
a  new  GUIDANCE  that  references  the 
letter  sizes  given  in  Section  2D.38  Street 
Name  Si^  (D3-1). 

To  clarify  the  intent  and  recognize 
conunon  practices  regarding  the  use  of 
directional  arrows  on  these  signs,  the 
FHWA  adds  a  new  paragraph  to  the  last 
OPTION  statement  that  provides 
information  regarding  the  placement  of 
directional  arrows. 

The  FHWA  renumbers  the  following 
sections  accordingly. 

107.  In  Section  2D.45  General  Service 
Signs  (D9  Series)  (nimibered  Section 
2D.44  in  tlie  2000  MUTCD),  the  FHWA 
adds  Electric  Vehicle  Charging  to  the 
list  of  services,  one  or  more  of  which 
General  Services  signs  must  carry,  in 
accordance  with  the  second 
STANDARD  statement.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  diis 
change,  and  adopts  this  change.  The 
FHWA  also  adds  an  illustration  of  the 
Electric  Vehicle  Charging  sign  (D»-llb) 
to  Figure  2D-11. 

The  FHWA  changes  the  words  "CB 
Monitoring"  in  the  fourth  OPTION 
statement  to  "Channel  9  Monitored" 
and  makes  a  corresponding  change  in 
item  C  of  the  fourth  GUIDANCE 
statement.  These  changes  reflect  current 
practice  and  terminology.  The' FHWA 
received  one  conunent  in  support  of 
these  changes  from  the  City  of  Tucson, 
Arizona,  and  adopts  these  changes.  The 
FHWA  establishes  a  phase-in  target 
compliance  date  of  10  years  from  the 
effective  date  of  this  final  rule  for 
existing  signs  in  good  condition  to 
nninimize  any  impact  on  State  or  local 
governments. 

Additionally,  the  FHWA  removes 
references  in  the  fourth  OPTION 
statement  to  the  Road  Conditions  Dial 
511  (D12-5)  sign  and  adds  new 
OPTION,  STANDARD,  and  GUIDANCE 
statements  regarding  the  use  and  design 
ofthe  redesigned  TRAVEL  INFO  CALL 
511  (D12-5)  sign.  These  changes  reflect 
the  assignment  of  511  as  the  nationwide 
traveler  information  telephone  number. 
The  FHWA  received  one  comment  from 
ATSSA  iif  support  of  these  changes.  The 
Virginia  DOT  suggested  that  the  sign 
legend  be  "TRAVEL  INFO  DIAL  511." 
The  FHWA  agrees  to  change 
"TRAVELER"  to  "TRAVEL"  in  this  final 
rule,  however  does  not  agree  to  use  the 
word  "DIAL"  because  it  is  antiquated 
terminology.  The  NCUTCD  and 
Minnesota  suggested  that  allowing  the 
logo  of  a  transportation  agency  or 
traveler  information  service  to  be  two 
times  the  letter  height  used  in  the 
legend  of  the  sign,  as  proposed  in  the 
GUIDANCE,  was  too  large.  The  FHWA 
disagrees  because  some  large  traveler 


inform4tion  agency  logos  are  more      , 
recognisable  than  the  sign  text  and  this 
instant  recognition  is  valuable  to  the 
travelei , 

108.   n  Section  2D.46  Reference 
Locatio  1  Signs  (DlO-1  through  10-3) 
and  Int(  rmediate  Reference  Location 
Signs  {I  ilO-la  through  DlO-3a) 
(numbe  red  and  titled  "Section  2D.45 
Referen  :e  Posts  (DlO-1  through  DlO- 
3)"  in  tie  2000  MUTCD),  the  FWHA 
changes  the  title  and  the  term  "reference 
posts" )  D  "reference  location  signs" 
througl]  out  the  section  to  correspond  to 
terminology  used  throughout  the 
MUTCQ.  The  FHWA  received  several 
comme^s  from  the  NCUTCD,  Caltrans. 
the  Ken  tucky,  Wisconsin,  and  Kansas 
DOTs,  I  ierce  County,  Washington,  and 
private  citizens  regarding  proposed 
change!  to  this  section  as  well  as  to 
Section  2E.54  Reference  Location  Signs 
and  Enl  lanced  Reference  Location  Signs 
(DlO-4,  DlO-5)  in  the  NPA.  The  FHWA 
revises  rath  of  these  sections  in  this 
final  ru  e.  The  following  paragraphs 
describe  this  final  rule,  specifically 
differences  between  this  final  rule  and 
the  2OO0  MUTCD.  Where  appHcable, 
notations  are  included  to  detail  where 
the  language  for  this  final  rule  reflects 
comments  received. 

The  PHWA  adds  a  SUPPORT 
statement  at  the  beginning  ofthe  section 
to  ident  .fy  two  types  of  reference 
locatioi  signs  and  their  sign 
designa  ions:  Reference  Location  signs 
(DlO-1,  2,  3)  and  Intermediate 
Referen  :e  Location  signs  (DlO-la,  2a, 
3a). 

The  P  HWA  also  adds  to  the  first 
OPTIOI I  statement  a  description  of 
Intermediate  Reference  Location  signs. 

In  the  first  STANDARD  statement,  the 
FHWA  ( idds  a  paragraph  indicating  that 
when  Ii  termediate  Reference  Location 
signs  ar^  used  to  augment  the  reference 
locatioii  sign  system,  the  Reference 
Locatio  1  sign  at  the  even  kilometer 
(mile)  s  lall  display  a  decimal  point  and 
zero  nu  neral.  The  FHWA  also 
distingi  ishes  between  use  on 
convent  ional  roads  and  freeways.  The 
design  ( if  reference  location  signs  used 
on  conv  entional  roads  is  the  same  as 
current]  y  listed  in  the  STANDARD,  and 
the  FHV  /A  includes  a  minimiun  sign 
size  of ;  50  mm  (10  in)  wide  vertical 
panel.  I  reference  location  signs  are 
used  on  freeways  or  expressways,  the 
FHWA  equires  that  the  Reference 
Locatio]  I  signs  contain  250  mm  (10  in) 
white  n  imerals  on  300  mm  (12  in)  wide 
vertical  green  panels  with  a  white 
border.  The  FHWA  received  several 
commei  its  from  State  DOTs  suggesting 
that  blu }  panels  be  used,  or  at  least 
included  as  an  option.  Although  a  blue 
background  has  been  used  by  some 


States  in  FHWA-approved 
experimentations.^*  the  FHWA  believes 
that  the  standard  ^een  background  of 
the  30-year  old  "mile  marker"  system 
should  be  used.  These  signs  fit  into  the 
category  of  guidance  signs  much  more 
than  they  do  into  the  category  of 
motorist  information  signs.  The  FHWA 
does  allow  the  use  of  blue  backgrounds 
for  the  Enhanced  Reference  Location 
signs,  as  described  in  Section  2E.54.  The 
FHWA  also  includes  panel  heights  for 
one,  two,  and  three  digit  signs. 

The  FHWA  also  includes  a  paragraph 
in  the  first  STANDARD  indicating  how 
to  determine  reference  location  sign 
distance  numbering  for  routes  wiAin  a 
State,  with  and  witibout  overlaps  with 
other  routes.  The  FHWA  also  requires 
the  installation  of  reference  location 
signs  on  the  right  side  of  the  roadway, 
except  as  provided  in  the  OPTION 
stateiQent.  One  commenter  suggested 
that  reference  location  markers  be 
installed  in  the  median  because  they  are 
less  of  a  maintenance  issue  when  placed 
in  the  median.  The  FHWA  disagrees 
because  road  users  generally  expect 
signs  to  be  moimted  on  the  right  side  of 
the  roadway. 

The  FHWA  adds  an  OPTION 
statement  indicating  that  Reference 
Location  signs  may  be  installed  in  the 
median  where  conditions  limit  or 
restrict  installation  on  the  right  side  of 
the  roadway.  The  FHWA  further 
expands  the  OPTION,  based  on 
comments,  to  indicate  that  on  two-lane 
conventional  roadways.  Reference 
Location  signs  may  be  installed  on  one 
side  of  the  road  only  and  that  they  may 
be  installed  back-to-back.  The  OPTION 
also  states  that  Reference  Location  signs 
may  be  placed  up  to  9  m  (30  ft)  from  the 
edge  of  the  pavement. 

The  FHWA  also  revises  the  first 
STANDARD  statement  to  clarify  that  the 
minimum  moimting  height  of  reference 
location  signs  shall  be  4  feet  to  the 
bottom  of  the  sign,  to  be  consistent  with 
the  moimting  hei^t  for  delineators. 

To  mitigate  economic  impacts,  the 
FHWA  establishes  a  10-year  phase-in 
target  compliance  date  from  the 
effective  date  of  this  final  rule  for  the 
location  and  spacing  of  Reference 
Location  Signs  and  design  of 
Intermediate  Reference  Location  Signs, 
for  existing  signs  in  good  condition. 


^*  Infonnation  on  the  various  designs  and  colors 
used  for  these  experimentations  is  included  in 
"Location  Marker  Signs  for  Incident  Management," 
September  2001,  a  report  by  Didier  M.  Valdes,  et 
al,  of  the  University  of  Puerto  Rico  at  Mayagiiez, 
for  the  Federal  Highway  Administration  under 
contract  number  DTFH61-00-X-00091-F.  This 
document  is  available  from  the  Department  of  Civil 
Engineering  and  Surve)ring.  University  of  Puerto 
Rico,  Mayagiiez.  Puerto  Rico.  00681-9041. 
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The  FHWA  removes  the  last  OPTION 
statement  firom  the  2000  MUTCD  in  this 
final  nile  because  the  signs  that  the 
statement  refer  to  are  now  called 
Intermediate  Reference  Location  signs, 
and  are  described  in  more  detail  in 
Section  2E.54. 

109.  In  Section  2D.48  General 
Information  Signs  (I  Series)  (numbered 
Section  2D.47  in  the  2000  MUTCD),  the 
FHWA  removes  all  references 
concerning  Adopt-A-Highway  signs 
from  the  MUTCD.  Cvurent  State  and 
local  practices  pertaining  to  Adopt-A- 
Highway  signs  vary  widely  and,  in  some 
cases,  include  the  use  of  commercial 
logos  for  indicating  Adopt-A-Highway 
sponsors.  The  use  of  logos  has  raised 
deeper  policy  issues  regarding  Federal 
and  State  laws  concerning  advertising 
along  the  right-of-way,  general 
commercialization  of  the  right-of-way, 
the  safety  of  motorists  and  workers,  and 
the  ability  to  raise  revenues  for  activities 
such  as  litter  removal.  Recent 
discussions  of  the  signing  criteria  in  the 
MUTCD,  along  with  dialogue  of  several 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO) 
subcommittees,  have  highlighted  that 
these  issues  go  beyond  the  current 
standards  included  in  the  MUTCD.  For 
example,  the  AASHTO  Subcommittee 
on  Maintenance  has  argued  that  several 
States  have  existing  contracts  that  allow 
a  commercial  entity  to  exchange 
maintenance  and  litter  pickup  services 
for  signs  acknowledging  the  commercial 
sponsors  who  pay  for  the  services. 
These  contracts  supplement  scarce 
maintenance  resources  for  these  States. 
The  Subcommittee  also  noted  that  the 
use  of  more  experienced  crews  in  such 
arrangements  is  safer  than  using 
volunteers. 

The  AASHTO  Subcommittee  on 
Traffic  Engineering,  on  the  other  hand, 
has  argued  that  these 
acknowledgements  of  the  commercial 
sponsors  is  an  opening  for  other  types 
of  advertising  (including  electronic 
advertising  on  overhead  djrnamic 
message  signs  along  freeways  and  at 
signalized  intersections)  and  raise 
serious  concerns  over  driver  distraction, 
confusion,  and  crash  potential  and 
liability.  At  the  request  of  the 
Subcommittee  on  Maintenance,  the 
AASHTO  Standing  Committee  on 
Highways  has  established  a  task  force  to 
consider  commercialization  within  the 
right-of-way,  including,  but  not  limited 
to,  signage  for  the  Adopt-A-Highway 
program. 

An  FHWA  policy  memorandum  dated 
November  9,  2001  ^s  indicated  that 


these  signs  are  acknowledgement  signs, 
not  advertisements.  However,  until  the 
AASHTO  study  is  completed,  the 
FHWA  removes  all  references  to  Adopt- 
A-Highway  signs  in  the  MUTCD.  The 
FHWA  received  two  comments  from  the 
NCUTCD  and  Caltrans  in  support  of  this 
position,  and  two  from  ATSSA  and  the 
Coimecticut  DOT  opposed  to  it. 

In  the  NPA,  the  FHWA  proposed 
adding  new  OPTION,  GUIDANCE,  and 
STANDARD  statements  regarding  the 
use  of  signs  to  display  safety  or 
transportation-related  messages.  These 
messages,  such  as  "SEAT  BELTS 
BUCKLED?"  and  "DON'T  DRINK  AND 
DRIVE,"  are  in  common  and  widespread 
use  in  many  jurisdictions  and  they 
provide  valuable  reminders  to  road 
users  of  important  laws.  The  additions 
to  this  section  were  proposed  in  order 
to  provide  for  consistency  in  application 
of  these  types  of  messages  on  General 
Information  signs  and  to  reduce  the 
possibility  of  such  signs  being  misused. 
The  FHWA  received  four  comments 
from  the  NCUTCD,  Caltrans.  the 
Minnesota  DOT,  and  a  private  citizen 
opposed  to  these  new  statements, 
stating  that  they  do  not  regulate,  warn 
or  guide  motorists,  and  should  not  be 
encouraged.  The  FHWA  disagrees  with 
these  comments.  However,  because 
these  statements  are  duplicative  of 
statements  already  contained  in  Chapter 
2A,  the  FHWA  withdraws  these 
statements  from  Section  2D.48  in  this 
final  rule. 

Finally,  the  FHWA  revises  the  third 
STANDARD  statement  replacing  the 
words  "jurisdiction  logos"  with 
"boundarj'"  to  provide  additional 
flexibility  to  highway  agencies  to  use 
different  colors  for  political  boundary 
signs.  The  FHWA  received  no 
comments  regarding  this  change,  and 
adopts  this  change. 

110.  In  Section  2D.49  Signing  of 
Named  Highways  (nimibered  Section 
2D.48  in  the  2000  MUTCD),  in  die  first 
STANDARD  statement  the  FHWA  adds 
additional  requirements  for  installing 
memorial  signs  on  the  mainline.  These 
requirements  prohibit  the  use  of 
memorial  names  on  the  directional 
guide  signs,  interference  with  necessary 
highway  signing,  and  placement  which 
compromises  the  safety  or  efficiency  of 
ti'affic  flow.  The  STANDARD  statement 
is  identical  to  the  STANDARD 
statement  in  Section  2E.08  Memorial 
Highway  Signing.  The  FHWA  adds  this 
for  consistency  and  to  clarify  the 
acceptable  locations  to  install  memorial 
signs.  The  FHWA  received  two 
comments  from  the  NCUTCD  and  the 


^*  Policy  memorandum  is  available  for 
downloading  from  the  following  URL:  http:// 


mutcd.fhwa.dot.gov/res-memorandunt_adopt-a- 
highway_110901.htm. 


City  of  Tucson,  Arizona,  supporting  this 
change,  and  adopts  this  change. 

111.  The  FHWA  adds  a  new  section, 
numbered  and  tided  "Section  2D.52 
National  Scenic  Byways  Sign  (D6-4, 
D6— 4a)."  This  section  includes 
SUPPORT,  OPTION,  and  STANDARD 
statements  that  describe  the  National 
Scenic  Byways  program  and  the  signs 
that  may  be  placed  on  roads  designated 
as  National  Scenic  Byways  or  All- 
American  Roads  by  the  U.S.  Secretary  of 
Transportation.  This  new  section 
provides  for  uniformity  of  design  and 
application  of  markers  on  designated 
National  Scenic  Byways.  The  FHWA 
received  three  comments  in  support  of 
the  new  section  and  the  D6-4  signs.  The 
FHWA  incorporates  several  suggested 
clarifications  to  the  proposed  language 
in  this  final  rule,  including  revising  die 
SUPPORT  statement  to  remove 
unnecessary  information.  In  addition, 
the  FHWA  includes  the  proper  color 
illustration  of  the  D6-4  and  D6-4a 
signs,  which  featiu^s  a  blue  flag  and 
border,  red  text,  and  white  background. 
The  black  and  white  version  was 
inadvertentiy  published  in  the  NPA. 
The  FHWA  also  adds  an  illustration  of 

a  half-size  D6— 4  sign  in  response  to 
comments. 

112.  In  Section  2E.01  Scope  of 
Freeway  and  Expressway  Guide  Sign 
Standards,  the  FHWA  adds  to  the 
SUPPORT  to  clarify  diat  guide  signs  for 
freeways  and  expressways  are  primarily 
identified  by  sign  name  and  not 
necessarily  by  a  standard  sign  number. 
The  FHWA  incorporates  this  additional 
minor  editorial  information  in  this  final 
riile  to  clarify  the  intent  of  the  section. 

113.  In  Section  2E.10  Number  of  Signs 
at  an  Overhead  Installation  and  Sign 
Spreading,  the  FHWA  expands  the  titie 
and  relocates  the  SUPPORT  and 
GUIDANCE  statements  related  to  sign 
spreading  from  Section  2E.11  PuU- 
Through  Signs  to  this  section  because 
they  are  more  appropriately  associated 
widi  sign  location  installation.  The 
FHWA  received  two  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  supporting  this  change,  and 
adopts  this  change. 

114.  In  Section  2E.11  Pull-Through 
Signs,  the  FHWA  shortens  the  title  to 
reflect  the  relocation  of  the  SUPPORT 
and  GUIDANCE  statements  that  deal 
with  "sign  spreading"  to  Section  2E.10 
Number  of  Signs  at  an  Overhead 
Installation  and  Sign  Spreading. 

In  the  first  sentence  m  the  GUIDANCE 
statement,  the  FHWA  replaces  the 
words  "only  when"  with  "where"  to 
broaden  the  use  of  Pidl-Through  signs. 
The  FHWA  adopts  this  change  to 
recognize  that  Pull-Through  signs  can 
be  beneficial  in  congested  traffic  for 
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road  users,  especially  older  drivers,  at 
many  locations.  The  FHWA  also 
recommends  that  Pull-Through  signs 
with  down  arrows  be  used  where 
alignment  of  the  through  lanes  is  curved 
and  the  exit  direction  is  straight  ahead, 
where  the  number  of  through  lanes  is 
not  readily  evident,  and  at  multi-lane 
exits  where  there  is  a  reduction  in  the 
number  of  through  lanes.  The  FHWA 
received  three  comments  firom  the 
NCUTCD,  the  City  of  Tucson,  Arizona, 
and  a  private  citizen  supporting  the 
proposed  changes  to  the  text  and  one 
comment  from  a  private  citizen  opposed 
to  it.  The  opposing  commenter 
suggested  the  wording  be  revised  to 
clarify  that  Pull-Through  signs  be  used 
'where  there  is  a  reduction  in  the 
number  of  through  lanes  because  it  is 
not  appropriate  to  recommend  Pull- 
Through  signs  at  all  multi-lane  exits. 
The  FHWA  agrees  and  modifies  the  text 
to  clarify  the  use  of  Pull-Through  signs 
with  down  arrows  at  multi-lane  exits 
where  there  is  a  reduction  in  the 
niunber  of  through  lanes. 

115.  In  Section  2E.13  Size  and  Style 
of  Letters  and  Signs,  in  Table  2E-3,  the 
FHWA  adds  dimensions  for  the  "Action 
Message  Word"  row  and  adds  a  row 
with  dimensions  for  the  sizes  of 
"Numerals  and  Letter"  for  Gore  signs. 
The  FHWA  received  one  comment  from 
the  NCUTQD  in  support  of  the  changes 
to  this  table.  Based  on  an  editorial 
comment,  the  FHWA  revises  the 
dimensions  for  the  Action  Message 
Word  under  "category  a"  for  major 
interchanges  to  make  this  entry 
consistent  with  all  of  the  other  entries 
on  this  table. 

In  Table  2E-4,  under  item  H,  Rest 
Area  and  Scenic  Area  Signs,  the  FHWA 
changes  the  values  for  Distance  Fraction 
to  250  mm  (10  in),  and  the  values  for 
EKstance  Word  to  300  mm  (12  in)  to 
correct  an  error  in  the  2000  MUTCD.  A 
commenter  from  the  Oregon  DOT  noted 
this  inadvertent  transposition  of  values 
and  the  FHWA  agrees  with  this 
correction. 

116.  In  Section  2E.19  Diagrammatic 
Signs,  the  FHWA  proposed  in  the  NPA 
to  add  to  item  A  of  the  first  STANDARD 
statement  the  option  of  showing  each 
individual  lane  arrangement,  based  on 
research  related  to  the  needs  of  older 
road  users.26  The  FHWA  also  proposed 
adding  a  second  illustration  to  Figure 


26  Information  about  this  research  is  summarized 
on  pages  190  and  191  of  the  "Highway  Design 
Handbook  for  Older  Drivers  and  Pedestrians," 
Report  number  FHWA-RD-01-103,  published  by 
the  FHWA  Office  of  Safety  Research  and 
Development,  2001.  It  is  available  for  purchase  firom 
The  National  Technical  Information  Service, 
Springfield,  Virginia  22161,  (703)  605-«000.  or  at 
their  Web  site  at  the  following  URL:  http:// 
www.ntis.gov. 


2E-3  Ejiagrammatic  Sign  for  a  Single- 
Lane  Lfefl  Exit  to  show  two 
diagrai  imatic  arrows  instead  of  just  one. 
The  FI  WA  received  comments  from  the 
NCUT( »,  the  Kansas  DOT,  and  a 
private  citizen  opposing  the  new  sign 
design,  stating  that  the  size  of  the  sign 
would  be  increased,  the  message 
difficult  to  read,  and  that  additional 
guidan  :e  should  be  provided  so  that 
readen  know  how  to  design  the  signs. 
The  FI-  WA  agrees  that  additional 
researc  i  and  study  is  needed  to  refine 
the  des  ign  of  the  individual  lane 
arrangi  ment  style  of  the  diagrammatic 
sign.  Therefore,  the  FHWA  withdraws 
this  proposal  to  include  the  option  of 
showin  g  each  individual  lane 
arrangeiment,  as  well  as  the  proposal  to 
add  an  {illustration  within  Figiue  2E-3. 

The  fHWA  adopts  additional 
editorial  changes  to  improve  the  graphic 
represe  atations  in  Figures  2E-3  through 
2E-7  tc  be  consistent  with  the  text. 

117.  n  Section  2E.23  Lateral  Offset 
(titled  '  Lateral  Clearance"  in  the  2000 
MUTCD  and  the  NPA),  the  FHWA 
changed  the  title  to  be  consistent  with 
changef  in  terminology  as  discussed  in 
Section  2A.  19  Lateral  Offset. 

118.  n  Section  2E.28  Interchange  Exit 
Numbe  :ing,  the  FHWA  revises  the  first 
STANI  ARD  statement  to  require  that  a 
space  he  included  between  the  suffix 
letter  and  the  exit  number  on  an  exit 
numbef  plaque  for  multi-exit 
interchanges.  The  FHWA  received  one 
comment  from  Caltrans  opposed  to  this 
change,  suggesting  that  the  FHWA 
change  this  to  a  GUIDANCE  because 
total  width  is  an  issue  on  signs, 
especialy  in  retrofitting  signs.  The 
FHWA  {disagrees  and  adopts  this  change 
because  the  space  between  the  exit 
number  and  suffix  letter  is  important  for 
adequate  legibility.  The  FHWA  also 
adds  to  this  STANDARD  that  exit 
numbeis  shall  not  include  the  cardinal 
initials  corresponding  to  the  directions 
of  the  cross  route.  This  sentence  is 
moved  from  Section  2E.42  Cloverleaf 
Interchange  because  it  is  more 
appropriate  in  this  section. 

The  f  HWA  relocates  the  second  ~ 
OPTION  statement  (of  the  2000 
MUTCB))  to  the  first  GUIDANCE 
statemarot.  Because  road  users  might  not 
expect  a  left  exit  and  have  difficulty  in 
maneuvering  to  the  left,  the  FHWA 
recomilends  that  the  word  "LEFT"  be 
added  1^  the  exit  number  plaque.  The 
FHWA  received  one  conunent  from  a 
private  citizen  in  support  of  this  change, 
and  six  comments  from  the  NCUTCD, 
and  thel  Minnesota,  Kansas,  and 
Wisconpin  DOTs  opposed  to  it.  Most  of 
the  con  menters  in  opposition  felt  the 
additio  i  of  the  word  "LEFT"  to  the  exit 
numbe  plaque  should  be  an  OPTION, 


rather  than  GUIDANCE.  The  FHWA     - 
disagrees  and  adopts  this  change  as  a 
GUIDANCE  because  of  numerous 
complaints  of  the  difficulty  that  road 
users  have  in  knowing  when  an  exit  is 
-on  the  left.  Very  few  road  users  know 
that  when  the  exit  plaque  is  installed  on 
the  top  left  edge  of  the  sign,  it  means  the 
-exit  is  on  the  left. 

The  FHWA  also  adds  additional  text 
th^t,  for  exits  that  are  not  numbered  (no 
exit  plaque),  a  LEFT  plaque  should  he 
added  to  the  top  left  edge  of  the  sign  for 
a  left  exit.  The  FHWA  adopts  this  text 
to  address  a  comment  from  a  private 
citizen  suggesting  that  non-numbered 
exits  needed  to  be  addressed  in  a 
maimer  that  is  consistent  with  the  way 
numbered  left  exits  are  signed,  to 
provide  for  adequate  safety  at  these 
locations.  The  FHWA  establishes  a 
phase-in  target  compliance  date  of  15 
years  from  the  effective  date  of  this  final 
rule  for  the  new  GUIDANCE  for  existing 
signs  in  good  condition  to  minimize  any 
impact  on  State  or  local  governments. 

The  FHWA  adds  an  OPTION 
statement  following  the  first  GUIDANCE 
statement,  stating  that  the  portion  of  the 
exit  number  plaque  containing  the  word 
"LEFT"  may  have  a  black  legend  and 
border  on  a  yellow  backgroimd.  This 
OPTION  statement  mirrors  other  similar 
uses  of  the  black  on  yellow  color  pattern 
for  signs  and  panels  associated  with  left 
exits  in  the  MUTCD.  The  FHWA 
received  three  comments  from  the 
NCUTCD,  the  Minnesota  DOT,  and  a 
private  citizen  opposed  to  this  new 
statement,  but  these  commenters 
provided  no  reasoning  for  their 
opposition.  The  FHWA  adopts  the 
OPTION  in  this  final  rule  because  it  is 
consistent  with  the  EXIT  ONLY  and 
LEFT  EXIT  color  scheme,  it  further 
increases  conspicuity  of  the  infi^quent 
left  exit,  and  it  is  an  optional  treatment 
that  jurisdictions  may  use  but  is  not 
required. 

Additionally,  the  FHWA  removes  the 
EXIT  13  plaque  from  Figiue  2E-3  to 
reflect  the  changes  in  Section  2E.28.  The 
FHWA  makes  additional  editorial 
modifications  to  the  figiues  to 
correspond  with  the  text  and  correct 
minor  errors. 

119.  In  Section  2E.30  Advance  Guide 
Signs,  the  FHWA  modifies  the  first 
GUIDANCE  statement  to  provide 
necessary  clarification  for  placement  of 
advance  guide  signs.  This  change 
responds  to  a  comment  from  Caltrans 
stating  that  clarification  on  advance  sign 
placement  is  necessary  to  address 
situations  where  it  is  not  practical  to  use 
three  Advance  Guide  signs  because  of 
very  close  spacing  between 
interchanges.  This  minor  change  does 
not  add  any  new  requirements  and 


Federal  Register /Vol.  68,  No.  224  /  Thursday,  November  20,  2003/Riiles  and  Regulations       65527 


provides  additional  flexibility  to 
jurisdictions  to  address  unique 
situations. 

In  the  STANDARD,  the  FHWA 
removes  the  requirement  to  use  the 
specific  distance  message  for  the  2  km 
(1  mi)  and  4  km  (2  mi)  Advance  Guide 
signs,  to  respond  to  a  question  from 
CaJtrans  as  to  why  the  1  km  (0.5  mile) 
sign  was  not  included.  All  Advance 
Guide  signs  shall  contain  the 
appropriate  distance  message. 

120.  In  Section  2E.34  Exit  Gore  Signs, 
the  FHWA  revises  the  STANDARD 
statement  so  that  it  is  worded  in  a 
manner  consistent  with  the  rest  of  the 
MUTCD.  The  STANDARD  statement  in 
this  final  rule  includes  a  definition  of 
"gore"  and  indicates  that  the  Exit  Gore 
sign  shall  be  located  in  the  gore. 

The  FHWA  adds  an  OPTION 
statement  to  allow  mounting  a  panel 
indicating  the  advisory  speed  the  for  the 
ramp  below  the  Exit  sign,  to  supplement 
and  not  replace  the  exit  or  ramp 
advisory  speed  warning  sign  where 
extra  emphasis  of  an  especially  low 
advisory  ramp  speed  is  needed.  The 
FHWA  received  one  comment  from  the 
NCUTCD  in  support  of  the  new  OPTION 
statement  as  proposed  in  the  NPA,  one 
comment  from  Galtrans  requesting 
additional  information,  and  two 
comments  from  Minnesota  and  Kansas 
DOTs  opposed  to  the  change,  stating 
that  more  information  was  needed.  The 
FHWA  adopts  the  new  OPTION 
statement  with  additional  language  to 
clarify  the  usage  of  the  advisory  speed 
panel  and  to  emphasize  that  the 
supplemental  advisory  speed  panel  is 
not  intended  to  replace  the  exit  or  ramp 
speed  warning  sign.  This  option  ' 
provides  jurisdictions  additional 
flexibility  for  reminding  road  users  of 
the  recommended  speed  for  an 
especially  low-speed  exit  ramp. 

121.  In  Section  2E.36  Distance  Signs, 
the  FHWA  adds  a  SUPPORT  statement 
after  the  first  STANDARD  statement  that 
the  minimum  size  of  route  shields 
identifying  a  significant  destination 
point  appear  in  Tables  2E-1  through 
2E— 4.  The  FHWA  received  a  comment 
from  Galtrans  that  route  shields  are 
more  commonly  used  on  Distance  Signs 
than  text  identification  of  route 
numbers.  The  FHWA  agrees  with  this 
comment  and  believes  that  route  shields 
are  more  quickly  identifiable  by  road 
users  than  words.  Accordingly,  the 
FHWA  revises  Figure  2E-22  to  show  a 
U.S.  38  route  shield  rather  than  a  text 
identification  of  the  route,  and  adds  an 
OPTION  that  the  text  identification  of  a 
route  may  be  shown  instead  of  a  route 
shield. 

122.  In  Section  2E.42  Cloverleaf 
Interchange,  the  FHWA  relocates  the 


last  sentence  of  the  STANDARD 
statement  regarding  exit  numbers  to 
Section  2E.28  Interchange  Exit 
Numbering  because  that  section  deals 
with  overall  interchange  exit 
numbering,  and  the  statement  is 
applicable  to  all  interchanges,  not  just 
cloverleaf  interchanges.  Although  this 
change  was  not  included  in  the  NPA, 
the  FHWA  includes  this  minor  editorial 
change  in  this  final  rule  to  clarify  the 
intent  based  on  a  comment  from 
Galtrans  questioning  whether  the 
information  regarding  exit  numbers  was 
applicable  only  to  cloverleaf 
interchanges.  The  FHWA  also  changes 
the  OPTION  to  a  second  GUIDANCE 
statement  to  be  consistent  with  similar 
GUIDANCE  in  Section  2E.44  Partial 
Cloverleaf  Interchange. 

123.  In  Section  2E.43  Cloverieaf 
Interchange  with  Collector-Distributor 
Roadways,  the  FHWA  adds  a  new 
Figure  2E-29  and  a  SUPPORT  statement 
referencing  Figine  2E-29  for  examples 
of  guide  signs  for  full  cloverleaf 
interchanges  with  collector-distributor 
roadways.  The  FHWA  renumbers 
subsequent  figures  accordingly.  A  figure 
very  similar  to  new  Figine  2E-29  was  in 
the  1988  MUTCD,  but  was  inadvertently 
left  out  of  the  2000  MUTCD.  Several 
commenters  pointed  out  this  error  and 
the  FHWA  corrects  it  in  this  final  rule. 

124.  In  Section  2E.49  Signing  of 
Approaches  and  Connecting  Roadways, 
the  FHWA  removes  the  entire  text  of  the 
section  (from  the  2000  MUTCD)  and 
adds  new  SUPPORT,  GUIDANCE, 
STANDARD,  and  OPTION  statements, 
as  well  as  five  new  figures  (Figures  2E- 
34  through  2E-38).  The  new  statements 
address  sign  sequences  and  sign  design 
for  conventional  roads  with  one  lane- 
and  multi-lane  traffic  approaching  an 
interchange.  The  new  statements  also 
clarify  the  use  of  signs  for  approaches 
and  connecting  roadways  in  order  to 
better  convey  to  road  users  the  ramp 
configuration  and  the  maneuver  that  a 
road  user  would  have  to  make  to  get  on 
the  desired  reimp  or  connecting 
roadway.  The  FHWA  adopts  the 
statements  proposed  in  the  NPA,  with 
editorial  modifications  to  the  text  and 
fignres  to  respond  to  conunents  and 
maintain  consistency  with  changes  in 
other  sections.  The  FHWA  also  removes 
from  Figures  2E-28  through  2E-33  the 
depiction  of  signing  on  the  roads 
approaching  the  freeway  and  adds  a 
note  cross-referencing  to  the  appropriate 
Figure  2E-34  through  2E-38. 

125.  hi  Section  2E.51  General  Service 
Signs,  the  FHWA  changes  from  three  to 
two  the  number  of  meads  per  day  for 
which  a  food  establishment  should  have 
a  continuous  operation  to  serve  in  item 
B.2  in  the  first  GUIDANCE  statement. 


The  FHWA  received  two  comments 
from  the  NCUTCD  and  the  Wisconsin 
DOT  supporting  this  change,  and  three 
comments  from  the  Minnesota  and 
Connecticut  DOTs  and  a  private  citizen 
opposed  to  it.  The  opposing 
commenters  indicated  that  restaurants 
that  serve  less  than  three  meals  a  day 
are  not  adequately  serving  the  motoring 
public,  and  that  the  more  stringent 
criteria  should  remain,  in  order  to 
reduce  sign  clutter  and  better  serve 
motorists.  The  FHWA  disagrees  because 
many  restaurants  of  interest  to  travelers 
serve  only  two  meals  per  day.  In 
addition,  this  is  consistent  with  changes 
made  in  Section  2F.01  Eligibility 
regarding  eligibility  of  businesses  for 
Specific  Service  Signs.  The  FHWA 
adopts  the  change,  as  proposed  in  the 
NPA. 

126.  hi  Section  2E.54,  the  FHWA 
changes  the  title  from  "Reference  Posts" 
to  "Reference  Location  Signs  and 
Enhanced  Reference  Location  Signs 
(DlO-4.  DlO-5) "  to  reflect  the  new 
Enhanced  Reference  Location  sign  and 
to  be  consistent  with  changes  in  other 
chapters  of  Part  2  of  the  MUTCD.  The 
FHWA  received  comments  from  the  City 
of  Tucson,  Arizona,  in  support  of  these 
changes.  Galtrans  and  a  private  citizen 
suggested  that  the  abbreviation  of 
kilometer  be  corrected.  The  same 
private  citizen  opposed  the  green  color 
of  the  signs,  stating  that  a  blue 
background  is  used  by  some  States,  and 
opposed  the  FHWA's  proposal  to 
include  the  decimal  point  to  indicate 
the  fractional  character  of  the  mile  or 
kilometer  in  both  this  section  and 
Section  2D.46  Reference  Location  Signs 
(DlO-1  through  DlO-3)  and 
Intermediate  Reference  Location  Signs 
(DlO-la  through  DlO-3a).  The  FHWA 
revises  both  of  these  sections  to  address 
comments  as  appropriate,  and  to 
provide  consistency  with  Section  2D.46. 
The  FHWA  also  adds  Figure  2E-45 
illustrating  the  sign  images.  The  FHWA 
adopts  the  decimal  point  for 
intermediate  signs  because  the  FHWA 
believes  that  this  will  make  it  clearer  to 
road  users  that  it  denotes  a  portion  of 

a  mile  or  kilometer. 

To  mitigate  economic  impacts,  the 
FHWA  establishes  a  phase-in  target 
compliance  date  of  10  years  from  the 
effective  date  of  this  final  rule  for  the 
design  of  Enhanced  Reference  Location 
signs  and  Intermediate  Enhanced 
Reference  Location  Signs  as  specified  in 
the  second  STANDARD  statement,  for 
existing  signs  in  good  condition. 

127.  In  Section  2E.56  Radio 
Information  Signing,  the  FHWA  adds  a 
SUPPORT  statement  at  the  end  of  the 
section  with  a  cross-reference  to  Section 
2D.45  General  Service  Signs  (D9  Series), 
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for  infonnation  about  the  use  and  design 
of  a  TRAVEL  INFO  CALL  511  (D12-5) 
sign.  In  the  NPA.  the  FHWA  proposed 
the  addition  of  OPTION  and 
STANDARD  statements  mirroring  text 
in  Section  2D.45,  however,  the  FHWA 
believes  that  a  cjoss-reference  to  Section 
2D.45  is  sufficient  in  this  section. 

128.  In  Section  2E.57  Carpool  and 
Ridesharing  Signing  (titled  "Carpool 
Infonnation  Signing"  in  the  NPA),  the 
FHWA  adds  to  the  OPTION  statement 
that  Carpool  Infonnation  signs  may 
include  Internet  addresses  or  telephone 
numbers  within  the  legend.  This 
exception  to  a  general  prohibition 
against  Internet  addresses  or  telephone 
numbers  with  more  than  four  characters 
in  Section  2A.06  Design  of  Signs, 
reflects  long-standing  and  common 
current  practice  and  provides  for 
additional  information  to  road  users. 
The  FHWA  received  two  comments 
from  the  Virginia  DOT  and  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  one  from  the  NCUTCD 
opposed  to  it,  stating  the  inconsistency 
with  Section  2A.06.  The  FHWA  adopts 
this  change,  as  proposed  in  the  NPA. 
Section  2A.06  allows  the  use  of 
telephone  numbers  and  Internet 
addresses  when  specifically  authorized 
for  certain  signs  in  the  MUTCD.  A 
specific  exemption  is  intended  to  be 
authorized  by  Section  2E.57  for  carpool 
signs.  However,  to  encourage  use  of 
shorter  numbers,  the  FHWA  changes  the 
illustration  of  the  Carpool  sign  (D12-2) 
in  Figure  2D-12  to  show  "*CAR"  rather 
than  a  10-dieit  number. 

Additionally,  the  FHWA  changes  the 
size  of  the  maximum  vertical  dimension 
of  the  logo  or  symbol  in  the  STANDARD 
statement  from  900  mm  (36  in)  to  450 
mm  (18  in)  to  snhance  the  legibility  of 
the  primary  message.  The  FHWA 
received  no  comments  regarding  this 
change,  and  adopts  it  in  this  final  rule. 

129.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  2E.59 
Preferential  Only  Lane  Signs."  This 
section  was  titled  "High-Occupancy 
Vehicle  (HOV)  Signs"  in  the  NPA.  In  the 
NPA,  the  FHWA  proposed  to  include 
STANDARD,  GUIDANCE,  C»T10N,  and 
SUPPORT  statements  regarding  the  use 
and  placement  of  signs  for  HOV  lanes 
and  facilities  and  five  figures  illustrating 
examples  of  HOV  signing  applications. 
The  FHWA  received  several  comments 
from  Caltrans,  the  Minnesota  DOT.  and 
private  citizens  regarding  this  new 
section,  ranging  from  editorial 
comments  to  opposition  regarding 
specific  statements,  to  a  suggestion  not 
to  include  the  new  section  or  figures 
until  the  section  is  reviewed  in  more 
detail  by  the  Guide  and  Motorist 
Information  Sign  Technical  Committee 


of  the  NCUTCD.  The  FHWA  disagrees 
with  tl^e  commenter  suggesting  that 
additional  time  is  needed  for  review. 
There  Was  ample  time  for  individuals  to 
review!  and  provide  comments  on  this 
propo^d  section.  Also,  prior  to 
|ng  the  NPA.  the  FHWA 
ired  available  infonnation  about 
[e  of  the  practice  of  HOV  signing. 
7A  reviewed  the  docket 
comm(  mts  and  conducted  a  thorough 
revisic  a  of  the  proposed  language  to 
addres  i  comments,  remove 
incons  stencies,  and  clarify  the  text  as  it 
relatesito  signing  for  specific  situations 
for  bartier-separated.  buffer-separated, 
concuarent  flow,  and  direct  access 
rampsJ 

One  pf  the  private  citizens  suggested 
that  th^  section  provide  guidance  that 
differentiates  between  an  HOV  lane 
physic  dly  ending  and  an  HOV  lane 
design  ition  ending  with  the  lane 
continuing  as  a  mixed-flow  lane.  The 
FHWA  agrees  and  clarifies  the  text  and 
figuresjto  provide  examples  of  these 
conditions  and  guidance  for  proper 

s  suggested  that  additional 
tion  and  examples  be  provided 
g  the  use  of  changeable  message 
MS),  so  that  States  do  not 
inadvertently  implement  CMS  signs  for 
static,  father  than  dynamic  signing 
purpo«s.  The  FHWA  agrees  and 
includes  references  to  new  Sections 
2B.26  freferential  Only  Lane  Signs  and 
referential  Only  Lane  Sign 
tion  and  Placement  (numbered 
s  2B.48  and  2B.50  in  the  2000 
)  at  the  beginning  of  this  section 
and  reseats  pertinent  information 
regardi  ag  the  use  of  CMS  signs  in  this 
section , 

Calti  ms  also  suggested  that  the 
proposed  size  of  ground  mounted/ 
barrier  moimted  HOV  signs  was  too 
small  tt)  contain  all  of  the  necessary 
informition  at  the  appropriate  text  size. 
The  FHWA  agrees  and.  in  concert  with 
Section  2B.26.  the  FHWA  modifies  the 
size  and  layout  of  the  text  that  appears 
in  the  1  sgend  of  the  R3-10  through  R3- 
14  sign  5  to  be  consistent  with  the  other 
section  s  in  Part  2  regarding  size  of  text 
associa  ted  with  the  type  of  facility. 
The  'HWA  also  received  several 
comme  nts  from  a  private  citizen 
regardi  ig  the  use  of  the  diamond 
symbol  on  the  HOV  signs.  In  some 
cases,  the  diamond  was  inadvertently" 
shown  inconectly  and/or 
inappr(  ipriately  on  signs  in  the  figtires 
in  the  1 IPA.  The  FHWA  clarifies  the  use 
of  the  ( iamond  s)rmbol  and  the  word 
"HOV"  on  signs  to  correspond  with  the 
option  hat  agencies  have  to  use  either 
the  dia  nond  symbol  or  "HOV"  that  is 
includ<  d  in  Sections  2B.26  and  2B.28. 


2B.28 : 
Applic 
Sectioii 
MUTC 


The  FHWA  clarifies  the  use  of  the 
'diamond  symbol  and  includes  a 
diamond  in  the  top  left  comer  of  the 
legend  of  the  guide  sign  for  all  guide 
signs  that^ppear  in  the  gore  areas  for 
exits  onto  HOV  lanes.  These  guide  signs 
in  gore  areas  appear  in  the  figures  for 
this  section  to  respond  to  comments 
from  a  private  citizen  suggesting 
additional  infonnation  on  the  gore 
signs. 

The  FHWA  establishes  a  phase-in 
target  compliance  date  of  10  years  from 
the  effective  date  of  thi<  final  rule  for 
this  new  section,  for  existing  signs  in 
good  condition. 

130.  In  Section  2F.01  Eligibility,  the 
FHWA  changes  fitjm  three  to  two  the 
number  of  meals  per  day  for  which  a 
food  establishment  shoiild  have  a 
continuous  operation  to  serve  in  item 
B.2  of  the  fourth  GUIDANCE  statement 
to  be  consistent  with  changes  in  Section 
2E.51  General  Service  Signs.  (See  also 
the  discussion  in  Section  2E.51.) 

131.  In  Section  2F.04  Number  and 
Size  of  Logos  and  Signs,  the  FHWA 
changes  the  second  STANDARD 
statement  to  require  that  a  logo  panel  on 
signs  for  conventional  roads  and  ramps 
not  e^cceed  750  mm  (30  in)  in  width 
instead  of  600  mm  (24  in)  to  be 
consistent  with  the  proportions  of    - 
panels  for  freeways  and  expressways. 
The  FHWA  received  three  comments 
from  the  NCUTCD,  ATSSA  and  the  Qty 
of  Tucson,  Arizona,  in  support  of  this 
change,  and  adopts  this  change. 

132.  In  Section  2F.08  Double-Exit 
Interchanges,  the  FHWA  adds  to  the 
OPTION  statement  that  at  a  double-exit 
interchange  where  there  are  foiu  logo 
panels  displayed  for  one  of  the  exits  and 
one  or  two  panels  to  be  displayed  for 
the  other  exit,  the  logo  panels  may  be 
arranged  in  three  rows  with  two  panels 
pier  row,  to  make  the  layout  of  the  sign 
more  logical.  The  FHWA  received  two 
comments  from  the  NCUTCD  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  change,  and  one  from  the 
Minnesota  DOT  opposed  to  it.  The 
opposing  commenter  suggested  that  the 
signing  concept  would  confuse 
motorists.  The  FHWA  beHeves  that  the  • 
commenter  was  confused  as  to  what  the 
sign  would  look  like.  Therefore  the 
FHWA  adds  an  illustration  in  Figure 
2F-1  and  believes  that  there  should  be 
no  reason  for  drivers  to  b«  confused 
with  this  arrangement.  The  FHWA 
adopts  the  change. 

133.  In  Chapter  2G  TOURIST- 
ORIENTED  DIRECTIONAL  SIGNS,  the 
FHWA  changes  "Typical"  to  "Examples 
of  in  the  titles  of  Figures  2G-1  and  2G- 
2  because  the  information  shown  is  only 
an  example  of  many  acceptable 
arrangements  of  signs.  The  FHWA 
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received  no  comments  regarding  these 
changes,  and  adopts  these  changes. 

134.  In  Section  2G.01  Purpose  and 
Application,  in  the  second  STANDARD 
statement,  the  FHWA  adds  language 
prohibiting  the  placement  of  tourist- 
oriented  directional  signs  on 
conventional  roads  in  urban  areas.  This 
clarifies  and  strengthens  the  current 
requirement  that  such  signs  shall  only 
be  used  on  rural  conventional  roads. 

Also,  the  FHWA  relocates  the  current 
first  paragraph  of  the  GUIDANCE 
statement  to  become  a  new  second 
paragraph  of  the  second  STANDARD 
statement.  This  change  requires,  rather 
than  recommends,  that  tourist-oriented 
directional  signs  incorporate 
information  from  and  be  used  in  place 
of  Specific  Service  signs  where  both 
types  of  signs  are  needed  at  an 
intersection. 

The  FHWA  received  two  comments 
from  the  NCUTCD  and  the  City  of 
Tucson,  Arizona,  in  support  of  these 
changes,  and  adopts  these  changes. 

135.  In  Section  2G.07  State  Policy,  the 
FHWA  changes  the  phrase  "State  or 
Federal  laws"  to  "State  and  Federal 
laws"  in  the  STANDARD  statement,  to 
clarify  that  both  t5^es  of  laws  must  be 
heeded.  The  FHWA  received  two 
comments  from  the  NCUTCD  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  change,  and  adopts  this  change. 

136.  In  Section  2H.08  Placement  of 
Recreational  and  Cultural  Interest  Area 
S5rmbol  Signs,  the  FHWA  combines 
Figures  2H-5  and  2H-6  into  a  single 
figure  titled  "Figure  2H-5  Recreational 
and  Cultural  Interest  Area  Symbol 
Signs"  illustrating  all  approved 
recreational  and  cultural  interest  symbol 
signs.  The  previous  titles  of  Figm^s  2H- 
5  and  2H-6  were  inaccurate,  and  the 
FHWA  received  a  comment  fi-om  the 
Arizona  DOT  recommending  that  all 
currently  approved  recreational  and 
cultm-al  interest  symbols  be  shown  in 
the  figures  of  Chapter  2H.  The  FHWA 
agrees  and  adopts  these  minor  changes 
for  accuracy  and  consistency. 

137.  In  Section  2H.09  Destination 
Gui^e  Signs,  the  FHWA  clarifies  in  the 
second  STANDARD  statement  that 
linear  parkway-type  highways  that 
primarily,  rather  than  merely,  function 
as  arterial  connectors,  even  if  they  also 
provide  access  to  recreational  or 
cultural  interest  areas,  shall  not  qualify 
for  the  use  of  white-on-brown 
destination  guide  signs.  The  FHWA 
adopts  this  change  to  improve 
uniformity  of  guide  signing  on  these 
important  arterials.  The  FHWA  received 
two  comments  from  the  NCUTCD  and 
the  City  of  Tucson,  Arizona,  in  support 
of  this  change,  and  adopts  this  change. 


In  the  NPA,  the  FHWA  proposed 
adding  illustrations  of  trapezoidal- 
shaped  directional  guide  signs  to  Figure 
2H-2  to  correspond  with  the  optional 
use  of  this  shape  for  recreational  or 
cultural  interest  area  directional  signing 
as  provided  for  in  this  section.  The 
FHWA  received  two  comments  from  the 
NCUTCD  and  the  Minnesota  DOT 
opposed  to  adding  these  illustrations, 
suggesting  that  the  trapezoidal  shape 
not  be- included  in  the  figtue  nor  the 
section  text.  The  trapezoidal  shape  was 
not  illustrated  in  the  2000  MUTCD 
because  it  is  not  widely  used,  due  to 
higher  costs  for  sign  blanks  versus 
rectangular  shaped  blanks.  However, 
some  agencies  do  still  use  the 
trapezoidal  shape,  so  it  is  inappropriate 
to  remove  this  option  irom  the  text  of 
the  MUTCD  without  allowing  public 
comment.  Therefore,  the  FHWA 
includes  illustrations  of  the  trapezoidal 
shaped  signs  in  Figure  2H-2  in  this  final 
rule  with  a  note  identifying  them  as 
optional. 

138.  In  Section  21.03  EVACUATION 
ROUTE  Sign  (EM-1),  in  the  first 
STANDARD  statement,  the  FHWA 
changes  the  design  of  the 
EVACUATION  ROUTE  (EM-1)  sign  to  a 
rectanglultir  sign  with  a  blue  circular 
symbol  with  a  directional  arrow  and  the 
legend  EVACUATION  ROUTE.  This 
change  reserves  the  circular  shape  sign 
exclusively  for  rail  grade  crossings  and 
enhances  the  conspicuity  and  legibility 
of  the  EVACUATION  ROUTE  sign.  The 
FHWA  received  three  comments  from 
the  NCUTCD,  ATSSA  and  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  three  comments  from  the 
Florida  and  Oregon  DOTs  and  a  private 
citizen  opposed  to  it.  The  Florida  DOT 
feels  that  the  change  would  have  a  large 
statewide  impact  to  their  hurricane 
evacuation  signing  program.  The  private 
citizen  felt  that  the  sign  shape  should 
remain  circular  so  that  it  will  continue 
to  be  recognized  as  a  Civil  Defense  sign, 
and  that  changing  the  shape  creates 
uimecessary  work  and  expense  for 
agencies.  The  Oregon  DOT  indicated 
their  belief  that  the  new  design  was  too 
similar  to  the  Trail  Marker  sign  and,  as 
a  result,  motorists  may  not  recognize  the 
Evacuation  Route  Markers  with  the 
appropriate  amount  of  importance.  The 
FHWA  notes  that  the  Emergency 
Evacuation  Route  Marker  has  not  been 
changed:  it  has  just  been  put  onto  a 
white  rectangular  background  so  that 
the  circular  shape  can  be  reserved  for 
another  use.  The  FHWA  adopts  the 
change  in  this  final  rule.  The  FHWA 
revises  the  phase-in  target  compliance 
date  to  15  years  from  the  effective  date 
of  this  final  rule  (the  NPA  proposed  10 


years)  for  existing  signs  in  good 
condition  to  mini^ze  any  impact  on 
State  or  local  governments. 

In  the  NPA,  the  FHWA  proposed  to 
add  a  sentence  in  the  first  STANDARD 
stating  that  the  minimum  size  for  this 
sign  is  600  x  600  mm  (24  x  24  in)  and 
the  circular  symbol  diameter  is  2.5  mm 
(1  in)  smaller  than  the  width  of  the  sign. 
The  FHWA  received  one  comment  from 
the  Arizona  DOT  suggesting  that 
increasing  the  minimum  size  of  the  EM- 
1  sign  to  be  the  same  size  as  other 
standard  route  markers  may  distract 
drivers  frtim  other  route  markers  that  are 
far  more  important  for  everyday  route 
guidance,  and  suggests  that  the  450  x 
450  mm  (18  x  18  in)  size  be  left  as  an 
available  option.  The  FHWA  agrees  and 
removes  this  sentence  irom  the 
STANDARD  statement  and  creates  a 
new  table  in  Chapter  21  listing  sign  sizes 
for  the  EM-1  through  EM-7  signs  for    ■ 
two  categories  "Conventional  Roads" 
and  "Minimimi."  For  the  EM-1  sign,  the 
FHWA  includes  600  x  600  mm  (24  x  24 
in)  for  conventional  roads  and  450  x  450 
mm  (18  X  18  in)  as  the  minimum 

In  the  second  STANDARD  statement, 
the  FHWA  changes  the  detail  regarding 
the  colors  to  be  used  on  the 
EVACUATION  ROUTE  (EM-1)  sign  to 
correspond  with  the  design  changes 
required  by  the  first  STANDARD 
statement,  hi  the  NPA,  the  FHWA 
proposed  that  at  least  the  arrow,  legend 
and  corners  of  the  sign  shall  be 
retroreflective.  The  FHWA  received  two 
comments  from  ATSSA  and  a  traffic 
control  device  manufacturer  opposed  to 
this  change,  stating  that  the  entire  sign 
needs  to  be  retroreflective  because,  in 
the  event  of  a  need  to  evacuate,  power 
systems  may  not  be  available  to 
externally  illtuninate  these  signs  and 
weather  conditions  may  be  extremely 
poor  for  visibility.  The  FHWA  agrees 
and  requires  that  the  entire  sign  be 
retroreflective. 

The  FHWA  adds  to  the  second 
OPTION  statement  that  the  legend  on 
the  EVACUATION  ROUTE  sign  may  be 
modified  to  describe  the  t3rpe  of 
evacuation  route,  such  as  HURRICANE, 
to  provide  additional  information  to 
road  users.  The  FHWA  did  not  receive 
any  comments  regarding  this  change, 
and  adopts  this  change. 

Additionally,  the  FHWA  adds  to 
Figure  21-1  illustrations  of  the 
HURRICANE  EVACUATION  ROUTE, 
AREA  CLOSED,  TRAFFIC  CONTROL 
POINT,  MEDICAL  CENTER,  and 
HURRICANE  SHELTER  signs  and 
illustrations  of  six  new  directional  signs 
for  EMERGENCY  SHELTER,  FALLOUT 
SHELTER,  CHEMICAL  SHELTER, 
WELFARE  CENTER,  REGISTRATION 
CENTER,  and  DECONTAMINATION 
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CENTER  signs.  The  FHWA  removes  all 
size  notations  from  the^gns  in  this 
figure,  and  lists  the  sign  sizes  imder  the 
"Conventional  Roads"  column  in  the 
new  table  in  this  chapter.  The  FHWA 
received  two  comments  from  Caltrans 
and  the  Arizona  DOT  questioning  why 
the  EM-1  sign  in  the  illustration 
includes  the  word  "HURRICANE." 
Because  this  is  probably  the  most 
common  type  of  evacuation  route  that  is 
currently  signed  in  the  U.S.,  the  FHWA 
uses  the  hiuricane  sign  in  the  figure  as 
an  example.  To  address  these  comments 
in  this  final  rule,  the  FHWA  adds  an 
asterisk  to  the  EM-1  sign  and  a  note 
stating  that  HURRICANE  is  an  example 
of  one  type  of  evacuation  route,  and  that 
the  legend  for  other  types  may  also  be 
used,  or  this  line  of  text  may  be  omitted. 

139.  In  Section  21.08  Emergency  Aid 
Center  Signs  (EM-6  Series),  the  FHWA 
adds  to  the  STANDARD  statement  that 
the  EM-6  series  signs  shall  be  a 
horizontal  rectangle  and  that  the 
identifying  word  and  the  word 
"CENTER",  the  directional  arrow,  and 
the  border  shall  be  black  on  a  white 
background.  Although  this  text  was  not 
included  in  the  NPA,  the  FHWA  adopts 
this  change  in  this  final  rule  to  clarify 
the  colors  of  these  signs,  consistent  with 
longstanding  requirements  of  the 
Standard  Highway  Signs  book  for  the 
design  of  these  sigds.  This  does  not 
impose  any  new  requirements. 

Discussion  of  Adopted  Amendments  to 
Part  3 — Markings 

140.  In  Section  3A.01  Fimctions  and 
Limitations,  based  on  a  conunent  from 
the  NCUTCD.  the  FHWA  adds  a  list 
describing  the  hierarchy  system  for 
longitudinal  lines  in  order  to  clarify  the 
.intended  functions  of  various  types  of 
longitudinal  Unes,  similar  to  text  that 
was  in  Section  3A.06  of  the  2000 
MUTCD.  This  text  is  most  appropriately 
located  in  Section  3 A. 01. 

141.  In  Section  3A.03  Materials,  the 
FHWA  received  one  comment  frttm  the 
Motorcycle  Safety  Foundation 
requesting  that  motorcycles  be 
considered  when  selecting  pavement 
marking  materials,  especially 
longituflinal  markings,  because  traction 
is  important  to  motorcyclists.  Because 
the  FlIWA  did  not  propose  changes  to 
this  section  in  the  NPA,  and  a  change 
to  add  "motorcycles"  could  have  a 
significant  impact  on  agencies,  the 
FHWA  dechnes  incorporating  any 
changes  at  this  time.  This  goes  beyond 
the  scope  of  this  rulemaking  and  would 
need  to  be  addressed  in  a  future 
rulemaking. 

142.  hi  Section  3A.04  Colors,  the 
FHWA  revises  the  STANDARD 
statement  to  clarify  the  use  of  black 


markin  >s.  Black  markings  can  be  used 
in  conji  motion  with  any  other  color 
markin  5  to  add  contrast  to  it.  The 
FHWA  removes  the  existing  reference  to 
object  I  larkers  because  it  is  not  an 
approp  late  reference.  The  FHWA 
receive  1  one  comment  from  the  City  of 
Tucsoni  Arizona,  supporting  these 
changet  to  this  section.  A  traffic  control 
device  nanufactiuer  suggested  adding  a 
paragra  ih  to  denote  that  channelizing 
devices  such  as  tubular  markers  and 
longitu  linal  channelizers  are  often  used 
to  reinf  )rce  white  channelizing  lines. 
The  Fl^A  declines  incorporating  this 
commetit  because  this  topic  is 
adequately  covered  in  Section  3F.02 
Channe  izing  Devices. 

Addi  ionally,  the  FHWA  removes  the 
section  titled,  "Section  3A.05  Colors  of 
Paveme  nt  Markings"  (as  it  appeared  in 
the  NP>  l)  and  moves  this  information  to 
Section  3A.04.  The  FHWA  renumbers 
the  rem  iining  sections  accordingly. 

In  res  3onse  to  comments  from  the 
NCUTCID  and  the  Wisconsin  DOT,  the 
FHWA  removes  the  reference  to  white 
and  yellow  raised  pavement  markers, 
becaus^  raised  pavement  markers  are 
distinguished  from  others  by  their 
physical  characteristics,  rather  than 
color.  I^sed  pavement  markers  are 
describid  in  detail  in  Section  3B.11 
Raised  Pavement  Markers. 

The  phio  DOT  and  a  traffic 
engineek'ing  consultant  suggested  adding 
text  in  t  lis  section  to  acknowledge  that 
blue  rai  ied  pavement  markers  may  be 
used  as  fire  hydrant  locators.  The 
FHWA  igrees  with  this  addition  in 
conjimc  tion  with  the  addition  of  blue 
raised  p  avement  markers  to  Section 
3B.11,  i  nd  adds  a  sentence  to  the 
STAND  \RD  statement  in  Section  3A.04. 

143.  k  Section  3A.05  Widths  and 
Patterns  of  Longitudinal  Pavement 
Markints  (referred  to  as  Section  3A.06 
in  the  N  PA),  the  FHWA  received  two 
commei  its  from  the  NCUTCD  and  the 
Ohio  D(  )T  opposed  to  proposed  changes 
to  the  S  TANDARD  statement  to  remove 
the  des<  riptions  of  the  functions  of 
longitui  inal  pavement  markings.  The 
FHWA  i  Igrees  with  these  comments  and 
moves  t  lese  items  to  Section  3A.01 
Functio  is  and  Limitations. 
Additionally,  the  FHWA  moves  the  last 
item  of  the  STANDARD,  pertaining  to 
lengths  3f  broken  and  dotted  lines,  to 
Section  3B.11  Raised  Pavement  Markers 
and  revises  it  to  clarify  that  it  pertains 
to  the  spacing  of  raised  pavement 
marker! 

The  F  iWA  deleted  "on  rural 
highwa;  s"  from  the  GUIDANCE 
stateme  it  to  clarify  that  this  guidance 
refers  tc  all  roadway  types,  not  just  rural 
highwa;  's.  A  private  citizen  expressed 
concerq  that  this  revision  would  imply 


that  the  pavement  marking  section 
would  be  applicable  to  toll  facilities  as 
well.  Due  to  the  imique  nature  of  toll 
plazas,  the  citizen  suggested  that 
uniformity  of  toll  plaza  marking  be 
addressed  before  including  toll  facilities 
imder  the  blanket  of  "all  roadway 
types."  While  the  FHWA  realizes  that 
toll  plaza  applications  are  not 
specifically  discussed  in  the  MUTCD, 
the  FHWA  plans  to  study  toll  plaza 
applications  and  defers  that  discussion 
to  a  future  rulemaking.  The  FHWA 
adopts  the  tevision,  as  proposed  in  the 
NPA. 

The  FHWA  received  one  comment 
from  the  Washington  DOT  supporting 
the  FHWA's  proposal  to  revise  the 
OPTION  statement  to  differentiate 
between  the  dimensions  for  dotted  lines 
used  for  line  extensions  and  lane  drop/ 
add  markings  and  the  proposed 
revisions  to  the  dimensions  for  the  line 
seginents  and  gaps  to  be  consistent  with 
other  sections  in  Part  3.  The  Wisconsin 
DOT  opposed  this  revision,  stating  that 
they  are  using  a  higher  gap  ratio.  The 
Ohio  DOT  feh  that  this  should  be  a 
GUIDANCE  statement.  Because 
changing  this  to  a  GUIDANCE  may  have 
cost  impacts  to  agencies,  the  FHWA 
adopts  the  language  as  proposed  in  the 
NPA  as  an  OPTION,  but  the  FHWA  may 
consider  changing  it  to  a  GUIDANCE  in 
a  futiuB  rulemaking. 

144.  hi  Section  3B.01  Yellow 
Centerline  Pavement  Markings  and 
Warrants,  the  FHWA  changes  the  title 
"Yellow  Centerline  and  Left  Edge  Line 
Pavement  Markings  and  Warrants"  to 
"Yellow  Centerline  Pavement  Markings 
and  Warrants."  The  FHWA  also  moves 
the  fourth  STANDARD  statement  of 
Section  3B.01  to  Section  3B.06  Edge 
Line  Pavement  Markings  because  edge 
lines  are  appropriately  covered  in 
Section  3B.06.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  these  changes, 
and  the  FHWA  adopts  these  changes. 

A  traffic  engineering  consultant 
suggested  that  the  term  "traffic  lane"  be 
clarified  to  specify  whether  parking 
lanes  and  bicycle  lanes  were  included. 
The  FHWA  agrees  with  this  suggestion, 
and  replaces  the  phrase  "traffic  lane" 
with  "lanes  for  moving  motor  vehicle 
traffic"  where  appropriate  in  this 
section.  The  FHWA  received  a  comment 
from  a  private  citizen  in  Newton, 
Massachusetts  stating  that  it  is  common 
practice  in  the  northeast  to  paint  a 
single  yellow  centerline  stripe  on 
narrow  or  low-volumes  streets.  The 
commenter  suggests  additional  language 
explaining  the  use  of  single  yellow 
centerlines  be  added  to  this  section  to 
account  for  the  proposed  changes  to 
remove  the  descriptions  of  longitudinal 
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lines  from  Section  3A.05  Widths  and 
Patterns  of  Longitudinal  Pavement 
Markings.  As  a  resiUt  of  this  and  other 
comments  received  to  the  proposed 
change  in  Section  3A.05,  the  FHWA 
moves  the  descriptions  of  line  types  to 
Section  3A.01  Functions  and 
Limitations  in  this  final  rule.   " 
Accordingly,  the  FHWA  believes  that 
the  meaning  of  solid  centerlines  will  be 
clear.  Adding  additional  information 
regarding  single  yellow  centerlines 
requires  additional  research  in  the 
future  and  goes  beyond  the  scope  of  this 
rulemaking. 

145.  In  Section  3B.02  No  Passing 
Zone  Pavement  Markings  and  Warrants, 
the  FHWA  revises  the  second 
STANDARD  statement  to  clarify  that  no- 
passing  zone  markings  on  approaches  to 
highway-rail  grade  crossings  shall 
conform  with  Section  8B.20  Pavement 
Markings,  and  eliminates  the 
requirement  that  no  passing  zone 
markings  be  used  at  other  appropriate 
locations,  to  be  consistent  with  Part  8 
Traffic  Controls  for  Highway-Rail  Grade 
Crossings,  and  eliminate  overlap  with 
more  specific  requirements  for  no 
passing  zone  markings  elsewhere  in 
Section  3B.02.  One  commenter  from 
Pierce  County,  Washington,  suggested 
clarification  in  this  section,  as  well  as  in 
Part  8,  that  No  Passing  Zone  striping  is 
not  required  on  roadways  that  otherwise 
have  no  centerline  striping.  The  FHWA 
agrees  with  this  comment  and 
incorporates  this  clarification  into  this 
final  rule. 

Additionally,  the  FHWA  revises  the 
third  STANDARD  statement  to  clarify 
the  dimensions  of  a  no-passing  buffer 
zone,  and  to  eliminate  the  buffer  zone 
dimensions  specific  to  areas  where  no 
passing  zones  are  required  because  of 
limited  passing  sight  distance.  There 
was  one  comment  from  the  City  of 
Tucson,  Arizona,  supporting  this 
change. 

146.  hi  Section  3B.03  Other  Yellow 
Longitudinal  Pavement  Markings,  the 
FHWA  revises  the  text  in  the  first 
paragraph  of  the  first  STANDARD 
statement  to  substitute  the  phrase 
"normal  double"  for  "two  double"  in 
the  description  of  the  pavement  marking 
requirements  for  reversible  lanes.  In  the 
third  paragraph  of  the  first  STANDARD 
statement,  the  FHWA  clarifies  that  the 
pavement  marking  requirements  for  a 
two-way  left  turn  lane  applies  to  such 
lanes  that  are  never  operated  as  a 
reversible  lane.  These  changes  improve 
the  clarity  of  the  requirements  and 
provide  consistency  with  requirements 
elsewhere  in  Chapters  3A  and  SB.  There 
was  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  these 
changes. 


The  FHWA  received  comments  frtim 
two  traffic  engineering  consultants 
regarding  Figure  3B-7,  Example  of  Two- 
Way  Left-Turn  Marking  Applications. 
One  commenter  suggested  that  the  left 
turn  arrow  at  the  nose  of  the  left  turn 
bay  at  the  major  street  be  required, 
rather  than  optional.  The  FHWA 
believes  that  a  possible  upgrade  from 
OPTION  or  SUPPORT  to  GUIDANCE  is 
a  significant  change  and  would  require 
discussion  and  comment  in  a  futiue 
rulemaking.  The  commenter  did  not 
present  sufficient  justification  for  this 
requirement  therefore  the  FHWA 
declines  incorporating  this  conunent.  A 
traffic  engineering  consultant  suggested 
that  the  FHWA  establish  a  phase-in 
target  compliance  date  for  die  spacing  of 
two-way  left  turn  lane  pavement 
markings,  which  was  changed  in  the 
2000  MUTCD.  The  FHWA  agrees  and 
establishes  a  five-year  phase-in  target 
compliance  date  from  the  effective  date 
of  this  final  rule  for  markings  in  good 
condition. 

147.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  the  proposal  to 
change  the  title  of  Section  3B.04  from 
"Edge  Line  Pavement  Markings  and 
Warrants"  to  "White  Lane  Line 
Pavement  Markings  and  Warrants,"  and 
to  move  the  fourth  STANDARD 
statement  of  Section  3B.04  to  Section 
3B.06  Edge  Line  Pavement  Markings, 
because  edge  lines  are  appropriately 
covered  in  Section  3B.06.  The  FHWA 
adopts  these  changes. 

148.  hi  Section  3B.05  Other  White 
Longitudinal  Pavement  Markings,  the 
FHWA  changes  the  gap  length  for  lane 
drop  markings  from  3.6  m  (12  ft)  gaps 
to  2.7  m  (9  ft)  gaps  in  the  third  OPTION 
statement  to  be  consistent  with  the  ratio 
of  other  marking  gaps.  While  the  City  of 
Tucson,  Arizona,  supported  this  change, 
the  Wisconsin  DOT  opposed  this 
revision  because  they  are  using  a  higher 
gap  ratio.  The  FHWA  changed  the  gap 
spacing  in  the  final  rule  for  the  2000 
MUTCD,  however  there  were 
inconsistencies  between  the  text  in 
Section  3B.05  and  Figure  3B-10  of  the 
2000  MUTCD.  The  intent  of  the 
proposed  change  was  merely  to  correct 
this  inconsistency,  and  therefore  the 
FHWA  adopts  the  wording  as  proposed 
in  the  NPA. 

149.  In  Section  3B.06  Edge  Line 
Pavement  Markings,  the  FHWA  adds  to 
die  STANDARD  statement  text 
pertaining  to  left  and  right  edge  lines 
that  is  being  moved  from  Sections  3B.01 
Yellow  Centerline  Pavement  Markings 
and  Warrants  and  3B.04  White  Lane 
Line  Pavement  Markings  and  Warrants. 
These  changes  result  in  aU  edge  line 
pavement  marking  information  being 


contained  within  one  section.  ATSSA 
opposed  the  reference  to  "normal"  fines 
in  these  two  paragraphs,  because 
"normal"  lines  are  defined  in  Section 
3A.05  Widths  and  Patterns  of 
Longitudinal  Pavement  Markings  as  4 
inches  to  6  inches  in  width.  ATSSA 
suggests  that  FHWA  require  6-inch  lines 
on  all  Federal-aid  projects,  based  on  a 
recent  study  by  the  Texas 
Transportation  Institute  ^^  that  29  States 
are  using  6-inch  or  wider  longitudinal 
lines  on  the  roadway  in  at  least  some 
applications.  However,  this  study  did 
not  indicate  that  6-inch  lines  would 
improve  safety  or  have  better  visibility 
than  4-inch  lines.  Four-inch  lines  are 
adequate.  This  is  a  topic  for  further 
study  and  possibly  a  future  rulemaking. 
Accordingly,  the  FHWA  adopts  the 
changes  to  this  section  as  proposed  in 
the  NPA. 

To  respond  to  a  suggestion  from  a 
traffic  engineering  consuhant,  the 
FHWA  changes  the  STANDARD 
statement  to  include  major  driveways  in 
the  locations  where  edge  fine  markings 
shall  not  be  continued  and  to  include 
major  driveways  as  locations  where 
dotted  edge  lines  extensions  may  be 
used.  The  addition  of  "major 
driveways"  will  clarify  the  intent  of  this 
section. 

The  FHWA  also  adds  an  OPTION 
statement,  which  states  that  wide  solid 
edge  line  markings  may  be  used  for 
greater  emphasis.  Wide  edge  lines  can 
sometimes  be  useful  in  reducing  run-off- 
the-road  crashes  at  curves  and  this 
option  will  provide  additional 
flexibility  for  jurisdictions  to  use  these 
markings  where  needed. 

Additionally,  in  the  GUIDANCE 
statement,  the  FHWA  clarifies  that  edge 
line  markings  should  not  be  broken  for 
minor  driveways,  to  be  consistent  with 
other  areas  of  the  MUTCD. 

The  FHWA  received  a  comment  from 
the  City  of  Tucson,  Arizona,  supporting 
the  changes  to  this  section. 

150.  In  Section  3B.08  Extensions 
Through  Intersections  or  Interchanges, 
the  FHWA  received  two  comments  from 
the  Wisconsin  DOT  and  a  traffic 
engineering  consultant  regarding  the 
proposed  addition  to  the  GUIDANCE 
statement  on  the  placement  and 
dimensions  of  pavement  markings  that 
are  continued  through  intersections  and 
interchanges.  The  traffic  engineering 
consultant  opposed  the  proposal  that 
edge  fines  not  be  extended  into  or 
continued  through  intersections  or 


"  "The  Usg  of  Wider  Longitudinal  Pavement 
Markings,"  Texas  Transportation  Institute  (TTI) 
Research  Report  0024-1 ,  Timothy  J.  Gates  and  H. 
Gene  Hawkins,  2002.  This  report  is  available  at  the 
following  URL:  http://ted.tamu.echi/Dociunents/02- 
0024-1. pdf. 
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interchanges.  Accordingly,  the  FHWA 
adds  an  OPTION  statement  after  the 
STANDARD  statranent  to  indicate  that  a 
normal  line  may  be  used  to  extend  a 
wide  line  through  an  intersection.  In 
addition,  the  FHWA  adds  an  OPTION 
<  statement  after  the  first  GUIDANCE  to 
clarify  that  dotted  extensions  of  edge 
lines  may  be  used  as  line  extensions. 
The  FHWA  received  two  comments 
from  the  NCUTCD  and  the  Qty  of 
Tucson,  Arizona,  supporting  these 
changes. 

The  FHWA  clarifies  the  first 
paragraph  of  the  second  GUIDANCE 
statement  by  including  "major 
driveways"  to  be  consistent  with  other 
changes  made  in  this  chapter. 

151.  hi  Figure  3B-11,  Examples  of 
Extensions  through  Intersections  or 
Interchanges,  the  FHWA  deletes 
"Interchanges"  from  the  title,  because 
this  figure  does  not  include 
interchanges,  and  makes  other 
modifications  to  the  graphic  and  legend 
for  clarity. 

152.  In  Figure  3B-12,  Examples  of 
Lane  Reduction  Markings^the  FHWA 
adds  a  graphic  "c",  which  was 
contained  in  the  2000  MUTCD  and 
incorporates  modifications  in  the 

-graphic  to  be  consistent  with  changes  in 
the  MUTCD  in  order  to  address  two 
comments;  one  from  the  NCUTCD  and 
the  other  from  the  Wisconsin  DOT 
suggesting  that  graphic  "c"  be  added. 

153.  In  Section  3B.10  Approach 
Markings  for  Obstructions,  the  FHWA 
revises  the  first  STANDARD  and 
GUIDANCE  statements  to  change 
"diagonal"  to  "tapered"  where  it  refers 
to  the  line  type.  This  change  is  as  a. 
result  of  the  decision  made  by  the 
FHWA  in  Official  Interpretation  #3- 
156  2«  to  correct  an  error  in  word  usage 
and  clarify  the  text.  The  FHWA  received 
no  comments  regarding  this  change. 

154.  In  Section  3B.11  Raised 
Pavement  Markers,  the  FHWA  changes 
the  first  SUPPORT  statement  to  a 
STANDARD  because  this  is  a  definition 
and  all  definitions  are  standards. 
Because  there  were  several  comments 
bom  the  NCUTCD,  Caltrans,  and  a 

-"traffic  control  device  manufacturer 
opposed  to  specifying  10  min  (0.4  in)  as 
the  height  of  the  retroreflective  siurface, 
the  FHWA- withdraws  this  proposal  due 
to  lack  of  research  to  support  a  specific 
height  of  retroreflective  surface  and 
restores  the  language  to  that  used  in  the 
2000  MUTCD,  indicating  that  the  height 
of  the  device  is  at  least  10  mm  (0.4  in). 


*•  A  copy  of  the  FHWA's  Official  interpretation 
#3-156  is  available  for  downloading  from  the 
American  Traffic  Safety  Services  Association  the 
following  URL:  http://www.atssa.com/pubuifo/ 
downJoads/10-16-02a.pdf. 


The  FHWA  adds  an  OPTION 
statement  after  the  STANDARD 
statement,  which  states  that  blue  raised 
pavemf  nt  markers  may  be  used  to  mark 
the  portions  of  fire  hydrants.  This  is 
commdn  practice  in  many  jurisdictions. 

TheFHWA  adds  a  second 
STANI  lARD  statement  describing  the 
spacinj  for  raised  pavement  markers. 
This  St  itement  is  moved  from  Section 
3A.05   Vidths  and  Patterns  of 
Longiti  idinal  Pavement  Markings 
(Sectio  1  3A.06  in  the  NPA). 

The  FHWA  also  adds  a  SUPPORT 
statement  at  the  end  of  this  section  that 
references  the  Institute  of 
Transpcrtation  Engineers  2001  "Traffic 
Controj  Devices  Handbook"  ^a  for  more 
information  regarding  the  spacing  of 
raised  tavement  markings. 

155.  n  Section  33.12  Raised 
Pavem(  nt  Markers  as  Vehicle 
Positio:  ling  Guides  with  Other 
Longiti  dinal  Markings,  the  FHWA 
receive  1  one  comment  from  the  City  of 
Tucson ,  Arizona,  supporting  the 
change  i  and  comments  from  the 
NCUTC  D  and  the  Ohio  DOT  suggesting 
clarific  itions  and  reversion  back  to 
some  o  the  2000  MUTCD  text. 
Accordingly,  the  FHWA  withdraws  this 
proposal  to  indicate  that  raised 
pavement  markers  as  positioning  guides 
should  be  spaced  "no  greater  than  3N" 
and  ret  tins  the  2000  MUTCD  language 
of  the  S  UPPORT.  indicating  that  typical 
spacing  for  raised  pavement  markers  as 
positioi  ling  guides  is  "2N".  The  FHWA 
also  rei  ises  the  second  OPTION 
statem<  nt  to  the  language  of  the  2000 
MUTC  )  for  consistency. 

To  address  the  Ohio  DOT  comment 
and  prdvide  agencies  with  flexibility  in 
raised  ■  avement  marker  spacing,  the 
FHWAladds  an  OPTION  statement  to 
indicate  that  a  spacing  of  3N  may  be 
used  for  some  applications  on  freeways 
and  expressways.  A  1997  study  by  the 
Ohio  I%partment  of  Transportation  ^° 
found  that  120  foot  spacing  (3N)  spacing 
is  adeqjiate  in  providing  guidance  to  the 
wet-niaiit  driver  on  freeways  in  some, 
but  nouall,  circumstances. 

156.  |n  Section  3B.13  Raised 
Pavemant  Markers  Supplementing 
Other  Markings,  the  FHWA's  proposal 
to  revia  s  item  Bl  of  the  GUIDANCE 
statemc  nt  to  indicate  that  raised 
pavemt  nt  markers  should  not 
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^"Tra^c  Control  Devices  Handbook."  Institute  of 
ion  Engineers  (ITE),  2001  is  available  for 
from  the  ITE  Bookstore  at  the  following 
://www.ite.org/bookstore/index.asp. 

Demonstration  and  Accident  Study  of 
spacing  of  Raised  Pavement  Markers  on 
Prepays,"  January  2, 1997,  by  Whit  W. 

Mohammad  M.  Khan,  is  available  from 
XDT  Office  of  Traffic  Engineering,  1980 
Bro^d  Street,  Colvunbus,  Ohio  43223, 
number  (614)  466-3601. 


supplement  right  edge  line  markings 
unless  they  are  spaced  closely  enough 
(no  greater  than  3  m  (10  ft)  apart)  to 
approximate  the  appearance  of  a  solid 
line  received  several  opposing 
comments  from  the  Metropolitan 
Planning  Organization  of  Cincinnati, 
Ohio,  the  City  of  Phoenix,  Arizona, 
traffic  engineering  consultants,  and 
private  citizens.  M  particular 
opposition,  the  bicycle  community 
stated  that  raised  pavement  markers 
cause  steering  difficulties  for  bicyclists. 
The  NCUTCD  and  the  City  of  Tucson, 
Arizona,  supported  the  proposed 
changes,  however  these  commenters 
expressed  that  more  information  was 
needed  on  the  proper  spacing  of  raised 
pavement  markers.  Accordingly,  the 
FHWA  does  not  adopt  the  proposed 
revision  to  Item  Bl  of  the  GUIDANCE 
statement.  In  the  future,  the  FHWA  may 
engage  in  rulemaking  to  address  the  use 
of  raised  pavement  markers  on  edge 
lines  in  locations  where  bicycles  are  not 
permitted. ' 

hi  item  B.2  of  the  GUIDANCE 
statement,  the  FHWA  revises  the 
recommended  spacing  to  be  used 
between  raised  pavement  markers 
supplementing  broken  line  markings 
from  2N  to  "no  greater  than  3N" 
because  this  is  an  acceptable  spacing  for 
most  applications.  There  were  no 
comments  regarding  this  change.  (See 
also  the  discussion  in  Section  3B.12 
Raised  Pavement  Markers  as  Vehicle 
Positioning  Guides  with  Other 
Longitudinal  Markings  regarding  Ohio's 
testing  of  raised  pavement  marker 
spacing.) 

Additionally,  in  item  B.5  of  the 
GUIDANCE  statement,  the  FHWA 
revises  the  recommended  spacing  to  be 
used  between  raised  pavement  markers 
that  supplement  edge  line  extensions 
through  fr«eway  interchanges  from  N/2 
to  "no  greater  than  N"  because  this  is  an 
acceptable  spacing  for  most 
applications.  There  were  no  comments 
regarding  this  change. 

157.  In  Section  3B.14  Raised 
Pavement  Markers  Substituting  for 
Pavement  Markings,  there  were  several 
comments  from  the  Washington  and 
Ohio  DOTs  and  the  City  of  Piano,  Texas, 
opposing  the  FHWA's  proposal  to  revise 
the  required  spacing  between  raised 
pavement  markers,  while  the  NCUTCD 
supported  the  proposed  change.  The 
FHWA  modifies  the  first  paragraph  of 
the  STANDARD  statement  to  clariiy 
raised  pavement  marker  spacing  when 
used  to  substitute  for  broken  line 
markings.  The  FHWA  adds  language  to 
clarify  spacing  for  4  and  5  marker 
installations,  as  well  as  to  clarify 
placement  of  retroreflective  or  internally 
illuminated  markers.  The  FHWA 
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eliminates  the  proposed  10-year  phase- 
in  target  compliance  date,  because  no 
new  rec^iirements  are  being  imposed. 
The  FHWA  proposed  to  revise  the 
second  STANDARD  statement  to  change 
the  spacing  of  raised  pavement  markers 
substituting  for  dotted  lines  to  N/4, 
rather  than  N/8.  The  NCUTCD  agreed, 
but  the  City  of  Piano,  Texas,  opposed  it, 
suggesting  that  the  spacing  be  "no 
greater  than  N/4."  The  FHWA  agrees 
with  the  City  of  Piano,  because  it  would 
be  consistent  with  the  first  STANDARD 
statement,  and  makes  this  change  in  this 
final  rule. 

158.  In  Section  3B.15  Transverse 
Markings,  in  the  first  STANDARD 
statement  the  FHWA  adds  "yield  lines" 
and  "speed  hump"  markings  to  the  list 
of  transverse  markings  required  to  be 
white  markings. 

The  FHWA  changes  the  second 
paragraph  of  the  GUIDANCE  statement 
to  a  STANDARD  statement,  which 
requires  that  pavement  marking  letters, 
numerals,  and  symbols  be  installed  in 
accordance  with  the  Pavement  Markings 
chapter  of  "Standard  Highway  Signs 
book"  31  to  be  consistent  with 
requirements  elsewhere  in  the  MUTCD 
and  to  correct  an  oversight  in  the  2000 
MUTCD. 

There  were  two  comments  from  the 
NCUTCD  and  the  City  of  Tucson, 
Arizona,  in  support  of  the  changes  to 
Section  3B.15. 

159.  In  Section  3B.16  Stop  and  Yield 
Lines,  in  the  second  paragraph  of  the 
first  GUIDANCE  statement,  the  FHWA 
clarifies  that  YIELD  signs  are  an 
exception  to  the  recommendations  on 
the  use  of  stop  lines  to  be  consistent 
with  the  intended  use  of  yield  lines. 
One  traffic  engineering  consultant 
suggested  that  Stop  lines  should  be  an 
OPTION,  because  wide  crosswalk  lines 
work  well.  This  goes  beyond  the  scope 
of  this  rulemaking  and  would  need  to  be 
addressed  in  a  future  rulemaking.  The 
NCUTCD,  City  of  Tucson,  Arizona,  and 
The  Association  of  Pedestrian  and 
Bicycle  Professionals  agreed  with 
changes  to  this  section.  The  FHWA 
adopts  the  text  as  proposed  in  the  NPA. 

The  FHWA  modifies  the  OPTION 
statement  to  clarify  that  yield  lines  may 
also  be  placed  at  locations  where 
vehicles  are  to  yield  to  pedestrians  in 


^'  "Standard  Highway  Signs,"  FHWA,  2002 
Edition  is  available  for  purchase  from  the  U.S. 
Government  Printing  Office  Bookstore, 
Superintendent  of  Documenets,  Room  118,  Federal 
Building,  1000  Liberty  Avenue,  Pittsburgh,  PA 
15222.  Internet  Web  site  at  http://bookstore.gpo.gov. 
It  is  also  available  on  the  FHWA's  Web  site  at 
http://inutcd.fliwa.dot.gov/ser- 

shs millennium.htm  is  available  for  inspection 

and  copying  at  the  FHWA  Washington 
Headquarters  and  all  FHWA  Division  Offices  as 
prescribed  at  49  CFR  part  7. 


compliance  with  a  YIELD  HERE  TO 
PEDESTRIANS  (Rl-5  or  Rl-5a)  sign  to 
correspond  with  the  addition  of  this 
new  sign  to  Chapter  2B  Regulatory 
Signs.  There  were  no  comments  on  this 
change. 

The  FHWA  revises  and  adds  to  the 
second  GUIDANCE  statement  to 
enhance  pedestrian  safety  by  indicating 
the  recommended  placement  of  yield 
lines  at  unsignalized  midblock 
crosswalks.  One  private  citizen 
suggested  that  yield  lines  extend  across 
both  directions  of  travel,  from  sidewalk 
to  sidewalk,  on  both  sides  of  the 
crosswalk  so  that  all  motorists  are  aware 
of  the  pedestrian  crossing.  The  FHWA 
disagrees  with  this  comment  because 
drivers  are  not  approaching  the 
crosswalk  from  the  left  side  of  the 
center  line,  therefore  it  would  not  be 
appropriate  to  place  a  yield  line  all  the 
way  across  the  roadway  on  both  sides  of 
the  crosswalk. 

The  FHWA  also  adds  a  new  paragraph 
to  the  second  GUIDANCE  statement 
regarding  placement  of  yield  lines  at 
midblock  crosswalks.  The  Florida  DOT 
suggested  that  "Yield  to  Pedestrians 
(Rl-5  or  Rl-5a)"  signs  be  used  in  the 
vicinity  of  transit  stops.  The  FHWA 
disagrees  with  this  comment  because 
local  agencies  will  likely  take  the 
location  of  trcuisit  stops  into 
consideration  when  determining  where 
midblock  crosswalks  will  be  installed. 

The  Oregon  DOT  requested  that  an 
OPTION  be  added  to  allow  the  use  of  a 
stop  line  with  "Stop  Here  for 
Pedestrians"  signs  at  crosswalks  not 
controlled  by  a  signal,  stop  sign,  or  yield 
sign.  The  FHWA  disagrees  with  this 
comment,  because  research  has  not  been 
conducted  to  determine  if  driver 
response  and  obedience  to  these  signs 
would  be  adequate.  Research  that  led  to 
the  proposal  to  add  the  "Yield  Here  to 
Pedestrians"  sign  and  the  yield  line 
markings  for  midblock  imcontrolled 
pedestrian  crossings  only  evaluated 
driver  response  to  the  "Yield  Here 
*  *  *"  sign,  and  did  not  evaluate  a 
"Stop  Here*  *  *"  sign.  ^^  The  FHWA 
adopts  the  text  as  proposed  in  the  NPA. 

Tne  FHWA  also  adds  a  new  figure 
numbered  and  titled  "Figure  3B-15 
Examples  of  Yield  Lines  at  Unsignalized 
Midblock  Crosswalks"  relating  to  the 
new  text,  and  renumbers  all  of  the 
following  figures  in  the  chapter 
accordingly. 


"  "Advance  Yield  Markings  Reduce  Motor 
Vehicle/Pedestrian  Confllicts  at  Multilane 
Crosswalks  with  an  Uncontrolled  Approach,"  by 
Van  Houten.  Malenfant,  and  Malen&nt,  and 
McCusker,  iOOI.  It  is  available  from  the  Center  for 
Education  and  Research  in  Safety,  at  the  following 
URL:  "http://www.cers-safety.com/ 
advanceyieldmarkings.pdf." 


Additionally,  the  FHWA  adds  a  new 
SUPPORT  statement  at  the  end  of  the 
section  to  emphasize  that  drivers  who 
yield  too  close  to  crosswalks  on  multi- 
lane  approaches  place  pedestrians  at 
risk  by  blocking  other  drivers'  view  of 
pedestrians.  There  were  no  comments 
regarding  this  change. 

160.  In  Section  3B.17  Crosswalk 
Markings,  the  FHWA  received  several 
conunents  from  the  NCUTCD,  Caltrans, 
the  City  of  Piano,  Texas,  and  traffic 
engineering  consultants  regarding 
proposed  changes  in  the  second 
GUIDANCE  statement  increasing  the 
upper  limit  of  the  range  for  spacing 
diagonal  or  longitudinal  crosswalk 
marking  lines  from  300  to  600  mm  (12 
to  24  in)  to  300  to  1500  mm  (12  to  60 
in)  and  specifying  the  relationship 
between  marking  spacing  and  line 
width.  The  NCUTCD  supported  the 
proposed  change,  and  the  other 
comments  suggested  additional 
clarification.  In  response  to  these 
comments,  the  FHWA  revises  the  first 
GUIDANCE  statement  to  clarify  the 
width  of  crosswalks  (with  transverse 
lines  or  with  diagonal  or  longitudinal 
lines)  and  to  indicate  that  the  width  is 
measured  as  the  gap  between  the  inside 
of  the  lines.  The  City  of  Piano,  Texas, 
requested  that  options  for  different 
crosswalk  patterns  be  included  in  the 
MUTCD.  This  goes  beyond  the  scope  of  - 
this  rulemaking  and  will  have  to  be 
addressed  in  a  futiue  rulemaking. 

161.  In  Section  3B.19  Pavement  Word 
and  Symbol  Markings,  the  FHWA 
changes  the  fourth  paragraph  of  the  first 
GUIDANCE  statement  to  clarify  that  the 
longitudinal  space  between  word  or 
symbol  message  markings  does  not 
apply  to  the  two  opposing  arrows  of  a 
two-way  left-turn  lane  marking.  This 
change  is  in  response  to  a  comment 
from  Caltrans  requesting  clarification. 

In  addition,  the  FHWA  modifies  the 
third  STANDARD  statement  to  allow 
the  use  of  STOP  markings  at  the  ends  of 
aisles  in  parking  lots  even  though  there 
is  no  STOP  sign.  The  NCUTCD  opposed 
this  additional  language,  and  requested 
that  the  language  from  the  2000  MUTCD 
be  retained  until  the  broader  issue  of  the 
MUTCD  and  private  property  is 
addressed.  The  FHWA  adopts  the 
changes,  as  proposed  in  the  NPA, 
because  the  MUTCD  is  applicable  to 
public  and  private  parking  lots  in  a 
growing  number  of  States,  and  the 
change  is  very  important  for  parking  lot 
safety. 

162.  In  Section  3B.21  Curb  Markings, 
in  the  first  paragraph  of  the  STANDARD 
statement,  the  FHWA  clarifies  that  the 
requirement  for  signs  to  be  used  with 
curb  markings  does  not  apply  if  the  no 
parking  zone  is  controlled  by  statute  or 
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local  ordinance,  to  minimize 
unnecessary  sign  clutter.  The  NCUTCD 
and  the  City  of  Tucson,  Arizona, 
supported  this  change.  In  response  to  a 
comment  from  a  private  citizen,  the 
FHWA  adds  additional  clarity  by 
inserting  an  OPTION  statement 
indicating  that  ciu-b  markings  without 
signs  or  word  markings  may  be  used  to 
convey  a  general  prohibition  of  parking 
within  a  specified  distance  of  a  stop 
sign,  driveway,  fire  hydrant,  or 
crosswalk. 

163.  In  Section  3B.22  Preferential 
Lane  Word  and  Symbol  Markings,  the 
FHWA  adds  to  the  second  STANDARD 
statement  that  more  than  one  symbol  or 
word  marking  can  be  used  to  mark  a 
preferential  lane,  that  the  word  message 
"HOV"  is  acceptable  as  a  preferential 
marking  (relocating  this  hom  tbe 
OPTION  statement},  and  that  the  "T" 
marking  shall  be  the  light  rail  transit 
preferential  lane  symbol.  Additionally, 
in  the  same  STANDARD  statement,  the 
FHWA  requires  that  symbol  or  word 
markings  for  each  preferential  lane  use 
be  installed  if  two  or  more  preferential 
lane  uses  are  permitted  in  a  single  lane. 
These  changes  provide  uniformity  for 
marking  of  multi-use  preferential  lanes 
and  provide  a  distinctive  symbol  for 
light  rail  transit.  The  NCUTCD  and  the 
Florida  DOT  supported  this  change. 
Caltrans  opposed  the  "T"  marking, 
stating  that  the  "T"  marking  could  be 
mistaken  as  the  abbreviation  for  other 
uses  (such  as  taxis,  trams,  and  trains). 
The  FHWA  adopts  the  wording  as 
proposed  in  the  NPA.  While  possible 
future  research  may  find  that  there  is  a 
better  marking,  there  are  currently  very 
few  applications  of  exclusive  light  rail 
transit  lanes  on  street.  If  a  better  symbol 
is  indicated  by  research  in  the  future  the 
FHWA  will  address  this  accordingly  in 
a  future  rulemaking. 

164.  In  Section  3B.24  Markings  for 
Roundabout  Intersections,  the  FHWA 
adds  a  new  STANDARD  statement, 
which  prohibits  marking  bicycle  lanes 
on  roundabout  intersections.  Many 
comments,  especially  from  the  bicycling 
community,  agreed  with  this  statement. 

As  a  result  of  a  comment  from  the 
New  York  DOT,  the  FHWA  changes 
ItenrC  of  the  SUPPORT  statement  to 
clarify  that  the  flare  or  widening  for  a 
roundabout  inflersection  approach 
should  allow  for  proper  operation  as 
needed.  This  is  a  critical  characteristic 
of  a  modem  roundabout  intersection.  In 
addition,  the  FHWA  adds  a  paragraph  to 
the  last  OPTION  statement  regarding  the 
option  of  using  yield  lines  in 
roundabout  intersections.  The  FHWA 
also  adds  yield  lines  to  the  figures 
illustrating  roundabout  intersection 
markings  to  correct  an  omission  noted 


ic  engineering  consultant, 
j  yield  lines  in  roimdabout 
tions.  These  minor  changes  to 
'PORT,  OPTION,  and  figures  do 
lose  any  new  requirements  and 
sidered  editorial  in  native. 
165.1  hi  Section  3C.01  Object  Marker 
Design  and  Placement  Height,  the 
FHWA  adds  to  the  text  of  the  first 
STANDARD  statement  the  sign  numbers 
for  Ty  )e  1  markers  for  clarity.  The 
FHW/  also  adds  text  to  reflect  the 
FHW/  's  Official  Interpretation  #3- 
155(1)  3  to  clarify  the  text  for  Type  2 
marke  s.  The  FHWA  inserts  that  the 
minim  um  width  of  both  the  yellow  and 
black !  tripes  on  a  Type  3  striped  marker 
shall  h  B  75  mm  (3  in),  to  provide  for 
unifor  nity  of  appearance  of  these 
marke  s.  The  FHWA  establishes  a  10- 
year  pbase-in  target  compliance  date 
from  tke  effective  date  of  this  final  rule 
for  exi  >ting  markers  in  good  condition. 
One  commenter  suggested  that  there 
be  a  m  iximum  width  specified  for  the 
stripes  The  FHWA  has  no  information 
regard  ng  a  reasonable  maximum  width 
and  th  irefore  additional  research  is 
necess  uy.  This  issue  may  be  the  subject 
of  a  ful  ure  rulemaking. 

166.  In  Section  3D.01  Delineators,  the 
FHWA  changes  the  STANDARD 
statem^  snt  indicating  that  delineators  are 
consid  jred  guidance  devices  rather  than 
wamii  g  devices  to  a  SUPPORT 
statem  (nt  to  be  consistent  with  other 
parts  0  ■  the  MUTCD.  Two  conunenters 
bom  the  NCUTCD  and  the  City  of 
Tucson,  Arizona,  supported  this  change. 

167.  In  Section  3D.04  Delineator 
Placen  ent  and  Spacing,  in  response  to 
a  comi  lent  from  a  traffic  engineering 
consul  ant,  the  FHWA  adds  to  the  first 
GUID/  NCE  statement  a  description  of 
the  thr  je  ways  that  delineators  can  be 
mount  (d  with  guardrail.  This  text  is 
needec  for  consistency  with  the  notes  in 
Figure  3D-1  and  to  reflect  common 
practic  is. 

168.  [n  Section  3E.01  Colored 
Pavemfents,  the  FHWA  makes  several 
changep  to  reflect  that  red  colored 
pavement  is  no  longer  being  considered 
a  traffic  control  device.  The  FHWA  adds 
to  the  SUPPORT  statement  that  colored 
pavemifent  located  between  the 
crosswalk  lines  is  not  considered  to  be 

a  traffic  control  device.  The  FHWA 
remov*  s  item  A  of  the  STANDARD 
statemi  nt  concerning  when  the  color 
red  is  i  sed,  and  removes  the  second 
GUID^  NCE  statement  concerning  how 
the  col  )r  red  is  used.  The  FHWA 
receive  d  several  comments  regarding 
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dowiUoaf/s/S-31  -02b.pdf. 


this  change  from  the  NCUTCD.  trafflc 
control  device  manufacturers,  and  State 
DOTs,  many  in  £avor  and  requesting  that 
colored  pavement  for  bicycle  lanes  also 
be  included.  One  commenter  from  the 
Arizona  DOT  expressed  concern  that  the 
use  of  colored  pavement  may  be 
expanded  and  used  inappropriately,  in 
the  absence  of  further  direction.  The 
FHWA  adopts  the  language  as  proposed 
in  the  NPA.  The  use  of  colored 
pavement  in  bicycle  lanes  is  currently 
under  experimentation  and  may  be 
appropriate  for  discussion  in  a  future 
rulemaking. 

Additionally,  in  the  first  GUIDANCE 
statement,  the  FHWA  adopts  text  that 
recommends  that  colors  that  degrade  the 
contrast  of  white  crosswalk  lines,  or  that 
might  be  mistaken  by  road  users  as  a 
traffic  control  application,  not  be  used 
for  colored  pavement  located  between 
crosswalk  lines.  Four  comment^s, 
representing  associations  for  the  blind, 
agreed  with  this  statement. 

Discussion  of  Adopted  Amendments  to 
Part  4 — Highway  Traffic  Signals 

169.  In  Section  4A.02  Definitions 
Relating  to  Highway  Traffic  Signals,  the 
FHWA  removes  the  definition  of 
"Emergency  Beacons",  to  correspond 
with  FHWA's  decision  to  remove  the 
proposed  section  numbered  and  titled 
in  the  NPA  "Section  4F.04  Emergency 
Beacon"  from  this  final  rule  (see 
discussion  of  Section  4F.03  Operation  of 
Emergency- Vehicle  Traffic  Control 
Signals). 

The  FHWA  received  three  comments 
from  the  Missouri  DOT  and  the  cities  of 
Tucson.  Arizona,  and  Piano,  Texas, 
opposed  to  the  proposal  to  revise  the 
definition  of  "Pedestrian  Clearance 
Time"  to  correspond  to  proposed 
changes  in  the  standards  contained  in 
Section  4E.10  Pedestrian  Intervals  and 
Signal  Phases.  The  conunenters  stated 
that  defining  pedestrian  clearance  time 
as  a  standard  eliminates  the  flexibility 
in  calciUating  clearance  time.  The 
FHWA  disagrees  with  the  conunenters 
because  this  definition  must  correspond 
to  the  text  of  Section  4E.10.  and  in  that 
section,  the  FHWA  adopts  the  provision 
to  calculate  pedestrian  clearance  time 
from  curb  to  curb  and  not  to  allow 
clearance  time  to  be  calculated  to  the 
middle  of  the  farthest  lane.  (See 
discussion  of  Section  4E.10.)  The 
FHWA  adopts  the  language  as  proposed 
in  the  NPA. 

The  FHWA  also  received  two 
comments  from  the  NCUTCD  and  the 
City  of  Piano.  Texas,  requesting  that  the 
new  definitions  for  "Separate  Left  Turn 
Signal  Face,"  and  "Shared  Left  Tiim 
Signal  Face"  be  deleted,  because  these 
plnases  are  described  in  Section  4D.06 
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Application  of  Steady  Signal  Indications 
for  Left  Turns,  and  the  definitions  are 
not  completely  consistent  with  practice 
in  some  areas  of  the  coimtry.  The 
FHWA  disagrees  with  these  comments 
and  adopts  the  language  because 
different  jurisdictions  do  have  their  own 
accepted  definitions  for  these  terms  that 
are  not  necessarily  consistent  with  the 
MUTC3D,  thus  it  is  important  to  have  the 
MUTC3D  definitions  for  these  terms 
stated  at  the  beginning  of  this  part  to 
avoid  misunderstanding. 

170.  hi  Section  4B.02  Basis  of 
Installation  or  Removal  of  Traffic 
Control  Signals,  the  FHWA  received  one 
comment  from  Caltrans  regarding  the 
proposal  to  remove  the  maximum  time 
limit  of  one  year  for  signal  poles  and 
cables  to  remain  in  place  after  removal 
of  the  signal  heads  from  item  E  of  the  ^ 
OPTION  statement.  The  commenter 
requested  deleting  this  OPTION  and  not 
allowing  poles  to  remain  in  place  after 
removal  of  a  signal,  because  the 
commenter  believes  that  this  practice 
could  result  in  a  potential  safety  hazard 
and  maintenance  responsibilities.  The 
FHWA  adopts  the  wording  proposed  in 
the  NPA,  because  leaving  the  poles  in 
place  is  only  an  option,  and  ajgencies 
can  remove  poles  if  they  believe  them 
to  constitute  a  significant  safety  problem 
and/or  if  they  are  reasonably  certain  that 
the  signal  would  never  be  placed  back 
into  ser^dce. 

171.  In  Section  4B.03  Advantages  and 
Disadvantages  of  Traffic  Control  Signals, 
the  FHWA  received  four  comments  from 
the  NCUTCD,  local  DOTs,  and  a  private 
citizen  regarding  the  proposal  to  revise 
item  B.of  the  second  paragraph  of  the 
SUPPORT  statement  to  suggest  that 
signal  timing  review  and  updating  be 
conducted  if  needed  and  that  every  two 
years  is  just  one  of  several  possible 
frequencies  of  review.  The  private 
citizen  suggested  that  the  timeframe 
reference  be  lengthened  to  "at  least 
every  five  years"  and  strengthened  to  a 
STANDARD  in  order  to  encourage 
jurisdictions  to  maintain  traffic  signal 
timings.  The  NCUTCD  and  the  cities  of 
Tucson,  Arizona,  and  Piano,  Texas, 
opposed  a  reference  to  any  specific  time 
frame,  and  suggested  that  the  timeframe 
be  determined  by  engineering  judgment. 
The  FHWA  agrees  with  the  concept  of 
these  comments  and  revises  the 
sentence  to  delete  the  timeframe 
reference  and  to  include  engineering 
judgment  and  significant  traffic  flow 
and/or  land  use  changes  in  determining 
the  frequency  of  the  review  of  signal 
timing. 

172.  In  Chapter  4C  Traffic  Control 
Signal  Needs  and  Studies,  the  FHWA 
received  one  general  comment  from  a 
traffic  engineering  consultant  that 


public  transit  interests  be  incorporated 
when  determining  the  need  for 
installing  a  traffic  control  signal.  The 
commenter  suggested  that  either  a  ninth 
warrant  be  added  to  recognize  the 
special  needs  associated  with  bus 
operations,  or  one  of  the  current  eight 
warrants  be  modified  to  recognize 
public  transit  needs.  This  goes  beyond 
the  scope  of  this  rulemaking.  Research 
has  just  started  regarding  this  issue,^'* 
and  this  topic  may  be  suitable  for  a 
future  rulemaking  action. 

173.  In  Section  4C.01  Studies  and 
Factors  for  Justifying  Traffic  Control 
Signals,  the  FHWA  received  two 
comments  from  Caltrans  and  the 
Minnesota  DOT  opposed  to  the 
recommendation  in  the  GUIDANCE 
statement,  which  states  that  a  traffic 
control  signal  installed  imder  projected 
conditions  should  be  studied  again 
within  one  year  after  placing  it  in  stop- 
and-go  operation  to  determine  if  it  is 
still  justified  and,  if  it  is  not  justified,  it 
should  be  taken  out  of  stop-and-go 
operation  or  removed.  Both  commenters 
stated  that  conducting  these  follow-up 
studies  would  take  additional 
manpower  and  could  be  politically 
sensitive.  Additionally,  the  Minnesota 
DOT  suggested  that  Section  4B.02  Basis 
of  Installation  or  Removal  of  Traffic 
Control  Signals  already  contains 
information  related  to  removing  traffic 
control  signals.  The  Minnesota  DOT 
also  noted  that  the  one-year  requirement 
would  conflict  with  Warrant  8,  which 
states  that  one  can  use  projected 
volumes  five  years  out.  The  FHWA 
revises  the  language  to  add,  "Except  for 
locations  where  the  engineering  study 
uses  the  satisfaction  of  Warrant  8  to 
justify  a  signal"  at  the  beginning  of  the 
second  sentence,  in  order  to  correct  the 
stated  conflict  of  the  propospd  language 
with  Warrant  8.  In  terms  of  the 
additional  manpower  that  could 
potentially  be  required-to  conduct 
studies,  the  FHWA  believes  that  the 
number  of  follow-up  studies  that  would 
need  to  be  conducted  would  be  few  and 
that,  in  many  cases,  the  jurisdiction 
could  require  the  studies  to  be 
completed  by  the  developer's  traffic 
engineer.  The  FHWA  adopts  the 
language  as  proposed  in  the  NPA  with 
the  above-mentioned  modffication  to 
avoid  conffict  with  Warrant  8. 


3*  "Improving  Pedestrian  Safety  at  Unsignalized 
Roadway  Crossings"  is  a  research  study  that  is 
currently  in  progress.  This  is  a  joint  eBoit  between 
the  National  Cooperative  Highway  Research 
Program  (NCHRP)  and  the  Transportation 
Cooperative  Research  Program  (TCRP).  The  study  is 
numbered  NCHRP  Project  3-71  and  TCRF  0-08. 
Information  is  available  at  the  following  URL: 
http://np.  bb.org. 


The  FHWA  received  one  comment 
bom  Caltrans  opposed  to  the  proposal 
to  allow  the  OPTION  of  using  the  left- 
turn  volume  on  the  major-street  as  the 
minor-street  volume  and  the 
corresponding  single  direction  of 
opposing  traffic  as  the  major  street 
volume.  The  commenter  felt  that  this 
would  allow  signals  to  be  installed  at 
non-intersection  locations.  The  FHWA 
disagrees  with  the  commenter  because 
this  is  an  OPTION  statement  and  need 
not  be  applied.  There  are  many 
locations,  such  as  left  turns  onto 
fieeway  ramps,  where  the  left  turn 
versus  opposing  through  movement 
conflict  creates  the  need  for  a  signal. 
The  FHWA  adopts  the  language  as 
proposed  in  the  NPA. 

Tne  FHWA  received  four  comments 
&x>m  Caltrans,  the  Kansas  DOT,  the 
Association  of  Pedestrian  and  Bicycle 
Professionals,  and  a  traffic  engineering 
consultant  in  general  agreement  with 
adding  item  H  to  the  OPTION  statement, 
which  indicates  that  bicyclists  may  be 
counted  as  either  vehicles  or  ' 

pedestrians  when  studying  the  need  for 
a  traffic  control  signal.  To  add  clarity 
and  consistency  for  how  this  is  applied, 
as  suggested  by  the  Kansas  DOT,  the 
FHWA  revises  this  section  and  includes 
this  information  as  a  new  paragraph 
within  the  OPTION  and  adds  a  new 
SUPPORT  statement  indicating  that 
bicyclists  are  usually  considered  as 
vehicles  when  they  are  riding  in  the 
street,  and  as  pedestrians  when  they  are 
clearly  using  pedestrian  facilities. 

174.  In  Section  4C.02  Warrant  1. 
Eight-Hour  Vehicular  Volume,  the 
FHWA  received  several  comments 
regarding  the  proposal  to  add  a  new 
OPTION  statement  to  explain  the  use  of 
56  percent  traffic  volumes  imder  certain 
conditions  and  modify  Table  40-1  to 
include  additional  criteria  for  a 
combination  of  Conditions  A  and  B  as 
reflected  in  the  text.  Three  commenters, 
including  the  NCUTCD,  the  Ohio  DOT, 
and  the  City  of  Tucson,  Arizona,  agreed 
with  the  use  of  the  56  percent  traffic 
volumes.  However,  six  commenters, 
including  Caltrans,  the  Kansas  and 
North  Carolina  DOTs,  the  City  of 
JCennewick,  Washington,  and  a  private 
citizen,  were  opposed  to  the  use  of  the 
56  percent  volumes,  stating  that  the     • 
reduced  volume  allows  signals  to  be 
installed  at  locations  with  low  volumes. 
The  FHWA  believes  that  the  use  of  the 
56  percent  volumes  has  been 
successfully  applied  in  the  past  by 
many  jurisdictions  and  should  be 
allowed.  Because  it  is  an  OPTION, 
jurisdictions  have  the  ability  to  decide 
whether  or  not  this  option  will  be  used. 
The  FHWA  adopts  the  56  percent 
column  in  the  table  as  proposed. 
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175.  In  Section  4C!05  Warrant  4, 
Pedestrian  Volume,  based  on  a  comment 
from  the  NCUTCD,  the  FHWA  removes 
the  second  sentence  under  item  A  of  the 
GUIDANCE  statement.  The  NCUTCD 
suggested  that  it  is  not  necessary  to 
describe  the  type  of  actuated  operation 
that  should  be  used  at  a  traffic  control 
signal,  if  this  warrant  is  met.  The  FHWA 
^rees  that  the  sentence  is  unnecessary 
and  duplicative  of  the  first  isentence  and 
makes  this  minor  editorial  change  to 
remove  this  sentence  in  this  final  rule. 

176.  In  Section  4C.06  Warrant  5, 
School  Crossing,  based  on  a  comment 
from  the  NCUTCD  similar  to  its 
comment  on  Section  4C05  suggesting 
that  it  is  not  necessary  to  describe  the 
type  of  actuated  operation  that  should 
be  used  at  a  traffic  control  signal,  if  this 
warrant  is  met,  the  FHWA  removes  the 
second  sentence  under  item  A  of  the 
GUIDANCE  statement. 

177.  In  Section  4C.08  Warrant  7. 
Crash  Experience,  the  FHWA  received 
several  comments  bom  the  NCUTCD, 
Caltrans,  the  City  of  Kennewick, 
Washington,  and  a  private  citizen 
regarding  the  proposed  OPTION 
explaining  the  use  of  56  percent  traffic 
voliunes.  The  comments  were  similar  to 
those  received  regarding  similar 
proposed  wording  in  Section  4C.02 
Warrant  1,  Eight-Hour  Vehicular 
Volume.  The  FHWA  adopts  the  56 
percent  column  in  the  table  as  discussed 
in  Section  4C.02. 

178.  In  Section  4D.01  General,  the 
FHWA  removes  from  the  STANDARD 
statement  the  requirement  that  a  traffic 
control  signal  be  operated  in  either  a 
steady  (stop-and-go]  mode  or  a  flashing 
mode  at  all  times.  That  former 
requirement  was  in  conflict  with  other 
STANDARD  statements  in  Chapter  4E 
that  require  flashing  indications 
(flashing  UPRAISED  HAND  pedestrian 
signal  indications)  to  be  displayed 
during  an  otherwise  steady  mode  of 
traffic  control  signal  operation.  This 
change  allows  practitioners  the 
flexibility  to  use  flashing  indications 
along  with  steady  indications  where 
appropriate  in  a  signal  sequence  to 
improve  the  efficiency  or  safety  of  the 
intersection.  The  FHWA  received 
comments  from  the  NCUTCD  and  the 
U.S.  Access  Board  supporting  the 
removal  of  this  requirement,  and  the 
FHWA  adopts  it. 

The  FHWA  received  two  comments 
from  the  NCUTCD  and  the  Wisconsin 
DOT  opposed  to  the  removal  of  "within 
or"  from  item  B  of  the  STANDARD 
statement  describing  exceptions  to 
locations  where  STOP  signs  shall  not  be 
placed  in  conjunction  with  any  traffic 
control  signal  operation.  The  FHWA 
agrees  with  the  commenters  who 


sugges  ted  that  these  words  need  to  be 
retain!  d  to  cover  situations  where  minor 
drivev^ays  or  extremely  low-volume 
roadways  intersect  within  the  controlled 
area.  1  he  FHWA  withdraws  this 
propo)  al  and  retains  the  existing 
langua  ge  in  the  2000  MUTCD. 

The  FHWA  adds  a  STANDARD 
statement  prior  to  the  GUIDANCE 
reiterating  text  that  also  appears  in 
Chapter  4C  Traffic  Control  Signal  Needs 
Studie  >,  that  restricts  signalization  of 
midbli  ck  crosswalks  if  they  are  located 
within  90  m  (300  ft)  from  the  nearest 
traffic  control  signal,  unless  the 
propos  ed  traffic  control  signal  will  not 
restrict  the  progressive  movement  of 
traffic.  The  FHWA  believes  that 
repeat^g  the  STANDARD  found 
elsewhere  in  Part  4  will  improve  the 
chance  s  of  readers  properly  applying 
this  re!  triction.  The  FHWA  adds  this 
statement  based  on  a  conunent  received 
from  tl  le  NCUTCD  recommending  this 
change . 

The  "HWA  also  received  three 
comm<  nts  regarding  the  GUIDANCE 
statem  snt  that  the  location  of  signalized 
midbk  ck  crosswalks  should  be  at  least 
30  m  (  00  ft)  away  from  adjacent  stop 
or  yiei(  I  controlled  driveways  or  streets. 
The  N<  iUTCD  suggested  revised 
wordii  g  to  clarify  that  midblock 
crossw  ilks  should  not  be  signalized  if 
they  ai  3  located  within  30  m  (100  ft) 
from  adjacent  stop  or  yield  controlled 
drivewkys  or  streets.  The  FHWA  agrees 
with  tljis  recommendation  and  adopts 
this  in  this  final  rule.  One  conunenter 
from  tl  e  City  of  Tucson,  Arizona, 
sugges  ed  that  there  are  some  situations 
where  i  signalized  midblock  crossing 
would  ie  less  than  30  m  (100  ft),  and 
therefo  re  the  wording  should  be 
change  i  to  allow  flexibiUty.  The  FHWA 
disagre  es  with  the  conunenter  because 
the  suj  nested  wording  will  diminish  the 
text  to  he  point  where  it  is  meaningless. 
Becaus  i  this  is  a  GUIDANCE,  conditions 
where  there  is  a  good  engineering 
reason  to  deviate  would  still  be  able  to 
be  accommodated  without  violating  the 
MUTCp.  A  traffic  engineering 
consultant  questioned  the  five-year 
phase-in  target  compliance  date,  stating 
that  it  ^ould  be  a  burden  for 
jurisdictions  to  address  existing 
locatiojis  where  signalized  midblock 
crosswalks  did  not  meet  the  new  criteria 
"Within  a  five-year  timeframe. 
Accordingly,  the  FHWA  changes  the 
phase-m  target  compliance  date  from 
five  yei  irs  to  10  years  from  the  effective 
date  of  this  final  rule. 

How  !ver,  the  FHWA  clarifies  that  the 
Decem  >er  31. 1996,  compliance  date    -. 
established  in  Official  Ruling  IV-8  (Sg- 


44)  35  issued  in  1987  is  not  affected  by 
this  "new"  10-year  phase-in  tai^et 
compliance  date.  The  1987  ruling  was 
that  all  "half-signals"  (signalized 
pedestrian  crossings  where  only  the 
major  street  and  the  pedestrian 
crosswalk  are  provided  with  signal 
indications,  and  the  minor  street  is  stop- 
sign  controlled)  located  "at" 
intersections  had  to  be  either  relocated 
to  a  midblock  location  or  modified  to 
include  signalization  of  the  minor  street 
approaches  by  December  31, 1996.  That 
date  still  applies  to  such  non- 
conforming signals  that  were  in  place  as 
of  the  1987  ruUng.  (Some  of  the  "half- 
signals"  still  have  not  been  relocated  or 
modified.)  The  new  10-year  date  is 
intended  to  apply  only  to  "half-signals" 
installed  after  1987  that  may  not  be 
immediately  at  the  intersection  but  are 
within  100  feet  of  a  side  street  or 
driveway  controlled  by  stop  or  yield 
signs. 

179.  In  Section  4D.03  Provisions  for 
Pedestrians,  the  FHWA  received  one 
comment  from  a  traffic  engineering 
consultant  suggesting  that  consideration 
of  accessible  pedestrian  signals  be  an 
OPTION,  rather  than  GUIDANCE.  The 
FHWA  strongly  disagrees  because  this 
GUIDANCE  merely  recommends 
accessible  pedestrian  signals  "where 
appropriate"  and  refers  to  Sections 
4E.06  Accessible  Pedestrian  Signals  and 
4E.09  Accessible  Pedestrian  Signal 
Detectors.  In  those  sections,  there  is 
guidance  on  what  conditions  should 
prompt  a  study  and  what  factors  should 
be  considered,  but  the  decision  to  use 
the  device  is  optional.  The  FHWA 
strongly  supftorts  provisions  in  the 
MUTCD  that  provide  accommodations 
for  all  pedestrians  and  road  users.  In 
addition,  the  FHWA  feels  that  by 
including  this  as  a  GUIDANCE,  it  will 
encourage  more  traffic  engineers  to 
consider  issues  involving  pedestrians 
with  disabilities.  The  FHWA  adopts  the 
changes  to  this  section  as  proposed  in 
theNPA. 

180.  In  Section  4D.04  Meaning  of 
Vehicular  Signal  Indications,  the  FHWA 
received  several  comments  from  the 
NCUTCD.  State  DOTs,  and  a  private  < 
citizen  regarding  the  proposal  to  remove 
the  phrase  "imless  otherwise 
determined  by  law"  from  the  beginning 
of  the  STANDARD  statement.  While  the 
NCUTCD  and  a  private  citizen  were  in 
favor  of  the  change,  the  Ohio,  North 
Carolina,  Florida,  and  Oregon  DOTs 
were  opposed  to  it.  Those  opposed  were 
concerned  that  the  removal  of  the 


35  Official  Ruling  IV-8  (Sg.-44)  is  described  on 
page  OR-IV-4  of  the  1988  edition  of  the  MUTCD. 
This  ruling  was  published  in  a  final  rule  in  1987 
in  the  Federal  R«gifter  at  52  FR  7126. 
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phrase  would  cause  legal  issues  within 
their  respective  States.  The  FHWA 
adopts  the  changes  as  specified  in  the 
NPA,  because  the  intent  of  this  change 
is  to  enhance  traffic  safety  by 
encoiuaging  national  uniformity 
between  States  in  the  meaning  of  traffic 
signal  indications. 

The  FHWA  received  several 
comments  bom  Caltrans,  the  Minnesota 
DOT,  the  U.S.  Access  Board  and  the^ 
Association  of  Pedestrian  and  Bicycle 
Professionals  regarding  the  addition  to 
item  A.  3  that  the  pedestrian  does  not 
automatically  have  the  right  of  way 
when  starting  to  cross  at  the  time  that 
a  green  signal  is  first  shown.  The 
commenters  generally  opposed  this 
addition,  thinking  that  it  was  actually  in 
conflict  with  State  laws  that  require 
vehicles  to  yield  to  pedestrians.  Some 
slower  drivers  who  enter  the 
intersection  during  the  last  moments  of 
the  yellow  change  interval  or  red 
clearance  interval  may  not  clear  the 
intersection  before  the  start  of  the  next 
movement's  green  interval.  Pedestrians 
should  have  a  legal  requirement  to  let 
this  traffic  exit  the  intersection  before 
stepping  into  the  path  of  an  oncoming 
vehicle.  The  FHWA  adopts  the  text  as 
proposed  in  the  NPA,  which 
corresponds  to  recent  changes  in  the 
Uniform  Vehicle  Code.^e 

The  FHWA  received  one  comment 
from  the  North  Carolina  DOT  opposing 
the  addition  to  item  C.2  that  a  turn  on 
a  RED  ARROW  signal  indication  after 
stopping  is  allowed  only  when  a  sign  is 
in  place  permitting  the  tm-n  on  red 
arrow  (to  conform  to  the  Uniform 
Vehicle  Code)  and  the  corresponding 
removal  of  the  existing  OPTION 
statement  at  the  end  of  the  section 
dealing  with  right-tiun  on  a  red  arrow. 
The  commenter  felt  that  the  meaning 
and  application  of  red  signal  indications 
should  be  the  same  for  red  balls  and 
arrovvs.  FHWA  disagrees  because  it 
believes  that  national  imiformity  and 
traffic  safety  will  be  best  served  by  the 
text  as  proposed  in  the  NPA.  The  FHWA 
adopts  the  proposed  text. 

181.  In  Section  4D.05  AppHcation  of 
Steady  Signal  Indications,  the  FHWA 
received  several  comments  fi'om  the 
NCUTCD,  State  and  local  DOTs. 
regarding  additions  and  revisions  to 
item  B.4  of  the  STANDARD  statement. 
This  item  lists  conditions  under  which 


3"  The  "Uniform  Vehicle  Code  and  Model  Traffic 
Ordinance,"  2000  edition,  is  published  by  the 
National  Committee  on  Uniform  Traffic  Laws  and 
Ordinances  (NCUTLO),  107  S.  West  Street,  #110, 
Alexandria,  Virginia  22314.  It  is  available  for 
inspection  at  the  FHWA  Office  of  Transportation 
Operations,  400  7th  Street,  SW.,  Room  3408, 
Washington,  DC  20590,  as  prescribed  at  49  CFR  part 
7.  Purchase  information  is  available  on  the  Web  site 
for  NCUTLO  at  http://ivww.ncutlo.org. 


a  steady  circular  yellow  signal 
indication  may  be  displayed  to  an 
approach  fi^m  which  drivers  are 
turning  left.  The  commenters  were 
particularly  concerned  with  signal 
displays  that  residt  in  what  is  referred 
to  as  the  "yellow  trap."  A  "yellow  trap" 
occurs  when  drivers  in  the  opposing 
direction  are  not  simultaneously  being 
shown  a  circular  yellow  indication.  This 
can  lead  to  drivers  who  are  attempting 
to  make  a  permissive  left  turn  falsely 
thinking  that  the  opposing  traffic  is 
coming  to  a  stop.  The  Minnesota  and 
Oregon  DOTs  are  opposed  to  allowing 
any  situations  in  which  the  "yellow 
trap"  can  occur.  The  FHWA  recognizes 
that  there  are  some  locations  where  no 
other  signal  sequence  other  than  one 
that  includes  a  yellow  trap  is  reasonably 
feasible  due  to  unique  combinations  of 
intersection  geometries  and  traffic 
volumes.  Accordingly,  the  FHWA 
revises  item  B.4(c)  to  account  for  such 
conditions.  Additionally,  based  on 
changes  in  Section  2C.39  Traffic  Signal 
Signs,  the  FHWA  revises  the  legend  of 
the  W25-1  and  W25-2  signs  item  B.4(c) 
and  (d)  to  clarify  their  message,  and  to 
be  consistent  with  Section  2C.39. 

The  FHWA  received  comments  from 
the  NCUTCD,  Caltrans,  the  North  ^ 
Carolina  DOT,  and  the  City  of 
Kennewick,  Washington,  opposed  to 
adding  to  item  F.2  of  the  STANDARD 
statement  that  would  require  the  use  of 
a  "U  Turn  Yield  to  Right  Turn"  sign 
when  U-tiuus  on  a  green  arrow  signal 
conflict  with  right  tiuns  on  a  green 
arrow  signal.  While  the  North  Carohna 
DOT  agreed  with  the  proposed  change 
to  advise  U-tiun  motorists  to  yield,  the 
remaining  commenters  felt  that  drivers 
would  not  understand  the  proposed 
wording  on  the  sign  and  that  additional 
research  is  necessary.  The  FHWA 
concius  and,  because  there  is  no  data  to 
support  or  refute  those  concerns,  the 
FHWA  changes  this  to  an  OPTION 
statement,  allowing  the  use  of  the  sign 
but  not  requiring  it.  This  OPTION 
statement  is  located  at  the  end  of  the 
section.  The  FHWA  also  modifies 
Section  2B,45  Traffic  Signal  Signs 
accordingly. 

182.  In  Section  4D.06  Application  of 
Steady  Signal  Indications  for  Left  Tiuns, 
the  FHWA  received  several  comments 
from  the  NCUTCD,  Caltrans,  and  the 
Oregon  and  Minnesota  DOTs  suggesting 
clarifying  language  to  item  A  in  the 
STANDARD  statement  that  provides  for 
the  use  of  separate  or  shared  left  turn 
signal  faces  and  separate  signal  face 
sequences  for  "permissive  only"  mode 
of  operation.  The  FHWA  agrees  and 
includes  additional  clarifying  language 
in  this  final  rule. 


183.  In  Section  4D.09  Unexpected 
Conflicts  During  Green  or  Yellow 
Intervals,  the  FHWA  received  comments 
from  the  NCUTCD  and  the  City  of 
Tucson,  Arizona,  regarding  the  revision 
to  item  A  of  the  STANDARD  statement. 
These  commenters  were  concerned 
about  the  proposal  to  add  an  exception 
for  the  situation  regarding  U-turns  as 
described  in  item  F.2  of  Section  4D.05 
Application  of  Steady  Signal  Indications 
to  the  prohibition  of  displaying  a  steady 
GREEN  ARROW  or  YELLOW  ARROW 
signal  indication  to  vehicular 
movements  that  conflict  with  other 
vehicles  moving  on  a  green  or  yellow 
signal  indication.  [See  the  discussion 
regarding  Section  4D.05)  Accordingly, 
the  FHWA  revises  item  A  to  be 
consistent  with  the  changes  in  Section 
4D.05  that  change  the  text  to  an 
OPTION. 

184.  hi  Section  4D.10  Yellow  Change 
and  Red  Clearance  Intervals,  the  FHWA 
received  several  comments  from 
Caltrans,  AAA,  and  a  private  citizen 
proposing  changes  to  how  the  yellow 
change  interval  and  the  red  clearance 
interval  are  calculated.  These  comments 
go  beyond  the  scope  of  this  rulemaking, 
and  would  need  to  be  addressed  in  a 
future  rulemaking. 

185.  hi  Section  4D.12  Flashmg 
Operation  of  Traffic  Control  Signals,  the 
FHWA  received  two  comments  from  the 
cities  of  Tucson,  Arizona,  and 
Kennewick,  Washington,  in  agreement 
and  two  comments  from  Caltrans  and 
the  Wisconsin  DOT  opposed  to  revising 
the  GUIDANCE  statement  to  eliminate 
the  word  "maximum"  in  describing  the 
duration  of  six  seconds  for  a  steady  red 
clearance  interval  in  the  change  from 
red-red  flashing  mode  to  steady  (stop 
and  go)  mode.  Caltrans  felt  that  the  time 
duration  should  not  be  fixed  at  a 
specific  number  of  seconds  because  of 
difficulties  in  timing  the  interval 
exactly.  The  FHWA  disagrees  with  the 
opposing  comments  because  less  than 
six  seconds  is  not  enough  time  to 
recognize  that  the  signal  has  stopped 
flashing,  and  more  than  six  seconds  is 
too  long,  creating  unnecessary 
congestion  at  the  intersection.  Also, 
modem  traffic  signal  control  equipment 
provides  accurate  digital  timing  of  an 
interval  such  as  this.  The  FHWA  adopts 
the  language  as  proposed  in  the  NPA. 

186.  In  Section  4D.15  Size,  Niunber, 
and  Location  of  Signal  Faces  by 
Approach,  the  FHWA  received  two 
comments  from  AAA  and  Caltrans 
suggesting  stronger  language  to  require 
the  use  of  300  mm  (12  inch)  signal 
heads,  rather  than  200  mm  (8  inch) 
signal  heads  in  order  to  improve 
visibility  and  safety.  Because  there  were 
no  changes  to  this  wording  proposed  in 
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the  NPA,  such  a  change  is  outside  the 
scope  of  this  rulemaking  and  would 
need  to  be  addressed  in  a  future 
rulemaking. 

The  FHWA  received  eleven  comments 
from  the  NCUTCD,  State  and  local  DOTs 
and  a  private  citizen  regarding  the 
proposal  to  increase  the  maximum 
allowable  distance  for  300  mm  (12  inch) 
far  side  signal  heads  (without  a 
supplemental  near-side  signal  head) 
from  the  stop  line  to  55  m  (180  ft)  based 
on  local  engineering  judgment.  Eight 
commenters,  representing  the  North 
Carolina  DOT,  Palm  Beach,  Pinellas, 
Miami-Dade,  Sarasota,  and  Broward 
coimties  in  Florida,  the  City  of  Boca 
Raton,  Florida,  and  a  private  citizen 
strongly  supported  the  change.  Three 
commenters  from  the  NCUTCD,  the 
Minnesota  DOT,  and  the  City  of  Piano, 
Texas,  were  opposed  to  it,  stating 
concerns  about  older  drivers,  poor 
weather  conditions,  and  need  for 
additional  research  data.  The  FHWA 
disagrees  with  those  opposed  because 
experience  has  shown  that  12  inch 
signals  are  adequately  visible  from  180 
fieet-away  in  most  circumstances,  and 
this  change  will  provide  considerable 
cost  savings  for  State  and  local  agencies. 
If  an  agency  does  not  want  to  place 
signal  heads  more  than  the  previous 
150-foot  distance,  they  are  not  required 
to  do  so.  The  FHWA  adopts  the 
language  as  proposed  in  the  NPA. 

187.  In  Section  4D.18  Design, 
Illumination,  and  Color  of  Signal 
Sections,  the  FHWA  removes  the 
GUIDANCE  statement  concerning  the 
color  of  signal  housings  because  there  is 
no  consensus  that  yellow  signal 
housings  are  universally  best  in  all  of 
the  various  environments.  In  actual 
practice,  far  fewer  thiin  50  percent  of  the 
signal  heads  in  the  United  States  are 
highway  yellow.  California,  New  York, 
and  many  other  very  large  jurisdictions 
require  signal  heads  to  be  other  colors, 
such  as  green,  black,  gray,  or  brown. 
Some  states  require  the  front  surfaces  of 
the  housings  to  be  black  while  painting 
the  back  svufaces  of  the  housing  yellow. 
The  FHWA  received  one  comment  from 
the  City  of  Tucson,  Arizona,  supporting 
the  removal  of  this  GUIDANCE.  The 
FHWA  adopts  the  removal  in  the  final 
rule. 

188.  In  Section  4E.02  Meaning  of 
Pedestrian  Signal  Head  Indications,  the 
FHWA  received  several  comments  from 
the  U.S.  Access  Board  and  organizations 
representing  the  blind  community 
opposed  to  the  revision  of  item  A  of  the 
STANDARD  statement  to  indicate  that  a 
pedestrian  does  not  automatically  have 
the  right  of  way  when  starting  to  cross 
when  a  WALK  signal  is  first  shown. 
These  comments  were  identical  to  those 
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received  for  Section  4D.04  Meaning  of 
Vehicular  Signal  Indications  suggesting 
that  th  i  change  was  in  conflict  with 
State  li  ws  that  require  vehicles  to  yield 
to  ped(  strians.  Some  slower  drivers  who 
enter  t  le  intersection  during  the  last 
momei  its  of  the  yellow  change  interval 
or  red  i  ilearance  interval  may  not  clear 
the  int(  irsection  before  the  start  of  the 
next  m  svement's  green  interval. 
Pedest  ians  should  let  this  traffic  exit 
the  inti  irsection  before  stepping  into  the 
path  ol  an  oncoMng  vehicle.  The 
FHWA  received  one  comment  from  the 
City  of  Tucson,  Arizona,  in  support  of 
the  pro  30sed  change.  The  FHWA  adopts 
the  tex  as  proposed  in  the  NPA,  which 
corresp  onds  with  recent  changes  in  the 
Unifon  i  Vehicle  Code. 

189.  n  Section  4E.03  Application  of 
Pedest]  ian  Signal  Heads,  the  FHWA 
receive  i  one  comment  from  Caltrans 
opposi!  ig  the  proposal  to  delete  item  D 
of  the  J  TANDARD  statement.  The 
comme  iter  cited  potential  safety 
reasons  for  objecting  to  the  change  in 
this  sec  tion.  The  FHWA  agrees  and 
revises  the  statement  to  clarify  that  that 
pedesti  ian  signal  heads  are  required  at 
locatioi  IS  where  engineering  judgment 
determ  nes  that  multiphase  signal 
indicat  ons  would  confuse  pedestrians 
using  a  crpsswdk  guided  only  by 
vehicu  ar  signal  indications.  The 
languai  e  in  the  2000  MUTCD  implied 
that  all  multiphase  signals  needed 
pedestrian  signals,  even  in  the  absence 
of  any  Bedestrian  activity. 

190.  n  Section  4E.04  Size,  Design, 
and  Uh  mination  of  Pedestrian  Signal 
Head  Ii  dications,  the  FHWA  received 
several  comments  from  NCUTCD, 
organiz  ations  representing  the  blind 
commu  nity  as  well  as  State  and  local 
DOTs  r  jgarding  the  proposal  in  the  first 
paragraph  of  the  STANDARD  statement 
that  syi  ibolized  messages  for  pedestrian 
signal  1  eads  are  required  to  be  solid  and 
not  allc  wing  the  use  of  "outline  style" 
symbol  i.  Five  commenters  representing 
NCUTC  D  and  organizations  associated 
with  th  s  blind  were  in  favor  of  the 
propos(  d  language,  while  four 
comme  iters  representing  the  New  York 
DOT,  tl  e  cities  of  Kennewick, 
WashiEgton,  Salt  Lake  City,  Utah,  and 
Tucson  Arizona,  and  a  private  citizen 
oppose  i  the  language.  TTiose  opposed  to 
the  lanj  uage  expressed  concern  that 
countd(  iwn  style  pedestrian  signals 
would  1  lot  be  permitted,  because  many 
of  thos«  that  are  currently  available 
comme  cially  are  of  the  outline  style, 
and  tha ;  new  light  emitting  diode  (LED) 
style  oi  tline  symbol  pedestrian  signal 
heads  t  lat  have  recently  been  installed 
in  citiei  such  as  Salt  Lake  City,  Utah 
have  been  favorably  received.  To 
address  these  comments,  the  FHWA 


revises  the  language  to  state  that^  new 
pedestrian  signal  head  installations 
shall  consist  of  solid  s)rmbolized 
messages  and  that  existing  pedestrian 
signal  head  indications  with  lettered  or 
outline  style  sjmabol  messages  may  be 
retained  for  the  remainder  of  their 
useful  service  life. 

The  FHWA  received  several 
comments  from  representatives  of  the 
blind  community  requesting  the 
addition  of  a  new  statement  indicating 
that  the  intensity  of  LED  pedestrian 
signal  indications  should  respond  to 
ambient  light.  The  concern  is  that 
during  daytime  conditions,  persons 
with  low  vision  benefit  from  pedestrian 
signal  indications  displayed  at  their 
maximum  intensity,  and  at  night  signals 
at  maximum  intensity  create  glare 
conditions  for  people  with  low  vision, 
making  it  difficult  for  them  to  see 
crosswalk  lines  and  other  features  that 
aid  crossing.  The  addition  of  a  statement 
regarding  ambient  light  could  have 
potentially  significant  impacts  on 
agencies  and  thus  must  be  addressed  in 
a  futiu^  rulemaking.  This  would  require 
inclusion  in  a  futiu-e  NPA  for  public 
review  and  comment.  Accordingly,  the 
FHWA  declines  to  address  this 
comment  at  this  time. 

The  FHWA  adds  a  seventh  paragraph 
to  the  STANDARD  statement  to  specify 
the  flash  rate  for  the  flashing  upraised 
hand  pedestrian  signal  head  indication 
to  be  consistent  with  flash  rates 
specified  in  other  sections  of  Part  4. 
There  were  no  comments  on  this  change 
and  the  FHWA  adopts  this  change. 

Additionally,  the  FHWA  adds  an 
OPTION  statement  and  a  STANDARD 
statement  at  the  end  of  the  section  to 
allow  and  describe  the  use  of  an 
animated  eyes  sjonbol  on  pedestrian 
signal  heads.  Three  commenters  from 
the  Kansas  and  Minnesota  DOTs 
opposed  these  additions,  stating  that  the 
animated  eyes  might  be  confusing  to 
pedestrians  and  questioning  their 
effectiveness.  The  FHWA  disagrees  with 
the  cdinments  because  research  ^'-  '^  has 
documented  benefits  to  alerting 
pedestrians  to  look  both  ways  for 
approaching  vehicles.  Because  use  of 
these  sjmibols  in  an  option,  jurisdictions 
can  decide  not  to  use  this  device. 


^'  Use  of  Animation  in  LED  Pedestrian  Signals  to 
Improve  Pedestrian  Safety,  Ron  VanHouten,  et  al., 
ITE  Journal,  February  1999.  This  issue  of  ITE 
Journal  is  available  for  purchase  from  the  Institute 
of  Transportation  Engineers  at  http://www.ite.org 
and  click  on  "Bookstore". 

'»  Use  of  Animated  LED  Eyes'  Pedestrian  Signals 
to  Improve  Pedestrian  Safety,  Florida  Department  of 
Transportation,  January  2000.  It  is  available  at  the 
following  URL:  http://wwwll.myfIorida.com/ 
safety/pedJaike/handbooksandjeseoTch/research/ 
Ied_eyes.pdf. 
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191.  In  Section  4E.06  Accessible 
Pedestrian  Signals,  there  were  several 
conunents  from  the  Minnesota  EKDT  and 
representatives  of  the  blind  community 
regarding  the  proposed  addition  to  the 
second  paragraph  of  the  fourth 
GUIDANCE  statement  on  how  sound 
pressure  levels  of  the  accessible  walk 
signal  tone  should  be  measiued.  Based 
on  those  comments,  the  FHWA  revises 
the  statement  to  indicate  that  the  sound 
pressine  level  should  conform  to  the 
requirements  of  ISO  1996-1:1982  and 
ISO  1996-2:1987,39  rather  than 
explicitly  stating  the  method  to  be  used 
when  measiiring  sound  pressure  levels. 

192.  The  FHWA  received  several 
conunents  from  NCUTCD,  State  and 
local  DOTs,  representatives  of  the  blind 
community  and  private  citizens 
regarding  the  proposal  to  add  a  new 
section  numbered  and  titled  "Section 
4E.07  Countdown  Pedestrian  Signals" 
containing  OPTION,  STANDARD,  and 
GUIDANCE  statements  on  the  design, 
use,  and  operation  of  countdown 
pedestrian  signals.  Countdown 
pedestrian  signals  have  been  shown  by 
research  and  experimentation  in  a 
variety  of  cities,  such  as  San  Jose, 
California,'*"  to  be  beneficial  to 
pedestrians  by  providing  additional 
information  to  help  pedestrians  judge 
the  time  remaining  to  cross  the  street. 
Uniformity  in  the  design  and  operation 
of  countdown  pedestrian  signals  is 
needed  to  minimize  pedestrian 
confusion.  Many  commenters,  including 
the  NCUTCD,  the  City  of  Tucson, 
Arizona,  Lake  County,  Illinois,  and  the 
Association  of  Pedestrian  and  Bicycle 
Professionals  were  in  agreement  with 
adding  the  new  section,  and  the 
NCUTCD  had  comments  and 
suggestions  regarding  the  specific 
wording.  Based  on  the  comments 
received,  the  FHWA  clarifies  the 
OPTION  statement  to  indicate  that  the 
countdown  display  informs  pedestrians 
of  the  number  of  seconds  remaining  in 
the  pedestrian  change  interval  (rather 
than  the  number  of  seconds  remaining 
to  cross  the  street,  as  proposed  in  the 
NPA).  Additionally,  the  FHWA  clarifies 
the  second  STANDARD  statement  to 
reflect  that  after  the  countdown  displays 
zero,  the  display  shall  remain  dark  imtil 


^^  These  standards  are  available  from  the 
International  Organization  for  Standardization  web 
site  at  the  following  URL:  httpj/www.iso.ch/iso/en/ 
CatalogueListPage.CatalogueList. 

*°  Pedestrian  Countdown  Signals:  An 
Experimental  Evaluation,  Volume  1,  by  Jan  L. 
Botha,  Aleksaner  A.  Zabyshy,  and  Jennifer  E.  Day — 
San  Jose  State  University,  Department  of  Civil  and 
Environmental  Engineering,  and  by  Ron  L. 
Northhouse,  Jaime  O.  Rodriguez,  and  Tamara  L. 
Nix — City  of  San  Jose  Department  of 
Transportation,  May,  2002.  A  copy  is  available  on 
the  docket. 


the  beginning  of  the  next  coimtdown. 
The  FHWA  also  clarifies  the  third 
STANDARD  statement  to  indicate  that 
countdown  displays  shall  not  be  used 
dming  the  walk  interval  nor  during  the 
yellow  change  interval  of  a  concturent 
vehicular  phase. 

The  FHWA  clarifies  die  first 
GUIDANCE  statement  to  reflect  the  way 
that  the  coimtdown  timing  is  controlled 
as  compared  to  the  timing  of  the 
flashing  DON'T  WALK  interval.  Most 
coimtdovtTi  devices  manufactured  today 
contain  timers  external  to  the  signal 
controller  and  they  "leam"  how  long 
die  flashing  DON'T  WALK  is  and  adjust 
themselves  to  time  out  so  that  the  zero 
will  be  reached  at  the  end  of  the 
flashing  DON'T  WALK.  This  creates  a 
logistical  problem  for  signalized 
midblock  crosswalks  or  exclusive 
"scramble"  pedestrian  phases.  The 
countdown  timer  of  most  existing 
devices  will  not  be  able  to  make  the  zero 
occur  four  seconds  prior  to  the  end  of 
flashing  DONT  WALK,  which  is  timed 
by  the  controller.  The  solution  for  the 
midblock  pedestrian  signal  situation  is 
to  set  the  flashing  DON'T  WALK 
interval  to  be  4  seconds  less  than  the 
calculated  required  "pedestrian  crossing 
time"  and  to  also  include'^a  4  second 
"red  clearance"  interval  for  the 
controller  phase  that  times  the 
pedestrian  WALK— DON'T  WALK. 
Diuing  the  red  clearance  interval,  a 
steady  DONT  WALK  is  displayed  to  die 
crosswalk  while  vehicular  traffic 
continues  to  have  red  signals.  The 
pedestrian  clearance  time  is  thus  the 
sum  of  the  flashing  DON'T  WALK  time 
plus  the  4  second  red  clearance.  This 
method  will  produce  a  display  for  the 
pedestrian  that  is  identical  to  what  he/ 
she  would  see  with  a  countdown  at  a 
crosswalk  that  has  conciuTent  vehicular 
movements.  Accordingly,  the  FHWA 
clarifies  the  GUIDANCE  statement  to 
read: 

If  used  with  a  pedestrian  signal  head  that 
does  not  have  a  concurrent  vehicular  phase, 
the  pedestrian  change  interval  (flashing 
UPRAISED  HAND)  should  be  set  to  be 
approxtmately  four  seconds  less  than  the 
required  pedestrian  crossing  time  (see 
Section  4E.10)  and  an  additional  clearance 
interval  (during  which  steady  UPRAISED 
HAND  is  displayed)  should  be  provided  prior 
to  the  start  of  the  conflicting  vehicular  phase. 
In  this  case,  the  countdown  display  of  die 
number  of  remaining  seconds  should  be 
displayed  only  during  the  display  of  the 
flashing  UPRAISED  HAND,  should  display 
zero  at  the  time  when  the  flashing  UPRAISED 
HAND  changes  to  steady  UPRAISED  HAND, 
and  be  dark  during  the  additional  clearance 
interval  prior  to  the  conflicting  vehicular 
phase. 

The  FHWA  adopts  this  new  Section 
4E.07  with  changes  and  renumbers  the 


remaining  sections  in  Chapter  4E 
accordingly.  To  minimize  any  impact  on 
State  or  local  governments,  the  FHWA 
establishes  phase-in  target  compliance 
dates  of  10  years  for  the  hardware  and 
three  years  for  the  operational 
requirements  (sequence  of  display, 
timing,  etc.)  for  existing  countdoMm 
pedestrian  signals  in  good  condition. 

193.  In  Section  4E.08  Pedestrian 
Detectors,  (numbered  as  Section  4E.07 
in  the  2000  MUTCD),  die  FHWA 
removes  from  the  last  STANDARD 
statement  the  sentence  that  instructional 
signs  are  not  required  if  special  piupose 
pushbuttons  are  used.  The  current 
design  of  special  purpose  pushbuttons 
does  not  require  a  sign  to  make  users 
aware  of  their  intended  purpose. 
Additionally,  die  FHWA  adds  to  the 
third  GUIDANCE  statement  comparable 
text  that  the  special  purpose 
pushbuttons  do  not  need  an 
instructional  sign.  One  commenter  frtim 
the  City  of  Tucson,  Arizona,  was  in 
support  of  all  proposed  changes  to  the 

•  section. 

The  FHWA  received  several 
comments  from  the  U.S.  Access  Board 
and  from  organizations  representing  the 
blind  community  r^arding  the  proposal 
to  add  an  OPTION  statement  at  the  end 
of  the  section  to  allow  the  use  of  special 
pedestrian  detectors  to  provide 
additional  crossing  time  for  pedestrians 
with  special  needs.  Those  conunents 
indicated  that  an  extended  pushbutton 
press  is  the  preferred  method  of  calling 
for  extra  pedestrian  time.  Based  on  the 
comments,  the  FHWA  revises  the 
wording  to  state,  "At  signalized 
locations  with  a  demonstrated  need  and 
subject  to  equipment  capabilities, 
pedestrians  with  special  needs  may  be 
provided  with  additional  crossing  time 
by  means  of  an  extended  pushbutton 
press." 

194.  In  Section  4E.09  Accessible 
Pedestrian  Signal  Detectors,  (numbered 
as  Section  4E.08  in  the  2000  MUTCD), 
die  FHWA  changes  the  SUPPORT 
statement  to  a  STANDARD  statement  for 
consistency  because  other  definitions  in 
the  MUTCD  are  standards.  Additionally, 
the  FHWA  relocates  the  existing  first 
STANDARD  statement  to  become  part  of 
the  new  first  STANDARD  statement  at 
the  beginning  of  the  section.  Thrae  were 
no  comments  on  these  changes,  and  the 
FHWA  adopts  these  changes. 

The  FHWA  received  several 
comments  from  organizations 
representing  the  blind  community 
opposed  to  the  proposal  to  retitie  Figure 
4E-2  from  "Recommended  Pushbutton 
Locations  for  Accessible  Pedestrian 
Signals!'  to  "Typical  Locations  for 
Accessible  Pedestrian  Signals,"  because 
these  locations  for  accessible  pedestrian 
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signals  are  not  conunon  or  typical  at  this 
point  in  time.  The  FHWA  agrees  with 
these  conunents  and  withdraws  this 
proposal.  Because  the  tigure  illustrates 
how  to  apply  the  GUIDANCE,  the  title 
of  "Recommended  *  *  *"  is  more 
accurate  than  "Typical  *   *   *"  Three 
commenters  from  associations 
representing  the  blind  community 
commented  that  the  FHWA's  arrows 
symbolizing  push  buttons  in  Figure  4E- 
2  were  incorrectly  revised  in  the  NPA. 
The  pushbuttons  and  arrows  are  shown 
correctly  on  this  figure  in  the  NPA. 
They  were  shown  incorrectly  in  the 
2000  MUTCD.  The  FHWA  adopts  this 
change  as  shown  in  the  NPA. 

195.  hi  Section  4E.10  Pedestrian 
Intervals  and  Signal  Phases,  (numbered 
as  Section  4E.09  in  the  2000  MUTCD), 
the  FHWA  removes  from  the  first 
OPTION  statement  the  desire  to  favor  - 
the  length  of  an  opposing  signal  pheise 
as  a  condition  for  using  walk  intervals 
as  short  as  4  seconds.  Three  commenters 
representing  associations  for  the  blind 
community  agreed,  and  the  FHWA 
adopts  this  revision. 

Tne  FHWA  received  over  15 
comments  from  State  and  local  DOTs, 
the  U.S.  Access  Board,  and  private 
citizens  regarding  the  proposal  to 
increase  the  pedestrian  clearance  time 
so  that  it  is  sufficient  to  allow  the 
pedestrian  to  clear  the  full  width  of  the 
traveled  portion  of  the  roadway  in  the 
second  GUIDANCE  statement.  Six 
commenters,  representing  the  U.S. 
Access  Board  and  associations  for 
pedestrians,  bicyclists.  and-*he  blind, 
were  in  agreement  with  the  change. 

Eight  conamenters,  representing 
Caltrans,  the  North  Carolina,  Oregon, 
and  Missouri  DOTs,  the  Cities  of 
Campbell,  California,  and  Dallas,  Texas, 
and  a  traffic  engineering  consultant 
opposed  the  change,  stating  cost  of 
retiming,  lack  of  need,  increased  cycle 
lengths,  and  difficulty  with  signal 
progression  as  the  basis  for  their 
opposition.  While  the  FHWA  realizes 
that  this  is  an  issue  for  which  there  is 
significant  interest  and  diverging 
opinions,  the  FHWA  adopts  the 
language  as  proposed  in  die  NPA. 
Despite  some  potential  impacts  on 
agencies,  the  FHWA  believes  that  it  is 
appropriate  to  better  address  pedestrian 
timing  needs  and  requiring  calculation 
to  the  far  side  of  the  traveled  portion  of 
the  roadway  is  now  appropriate  for 
adequate  pedestrian  safety.  With  the 
increases  in  the  number  of  coordinated 
signal  systems,  with  platoons  of 
vehicles  potentially  arriving  at  the 
intersection  at  the  start  of  the  green 
indication,  and  with  more  prevalent 
aggressive  driving  behavior,  it  is  a 
significant  safety  concern  for 


pedestrians  to  be  given  only  enough 
clearance  time  that  they  are  in  the 
middU  of  a  travel  lane  when  the  platoon 
arrives  at  the  start  of  green.  This  change 
will  result  in  only  a  very  small  increase 
in  the  pedestrian  clearance  time  but  will 
significantly  enhance  pedestrian  safety. 
The  FHWA  establishes  a  phase-in  target 
compliance  date  of  five  years  for  this 
GUID/InCE,  for  existing  traffic  control 
signals  in  good  condition  to  minimize 
any  im  pact  on  State  or  local 
govern  nents. 

Add  tionally,  the  FHWA  adds  to  the 
first  pa  ragraph  of  the  last  OPTION 
statement  the  option  of  containing  the 
pedestrian  clearance  time  within  the 
vehicu  ar  green  and  yellow  change 
interva  s.  The  North  Carolina  DOT 
agreed  with  this  change.  The  FHWA 
adopts  this  change  as  proposed  in  the 
NPA.'?  owever  in  a  direcUy  related 
issue,  1  le  NCUTCD  commented  that,  in 
the  sec  )nd  paragraph  of  the 
STANIIARD  statement,  revisions  should 
be  mac^  to  prohibit  the  flashing  of  the 
UPRATED  HAND  (symbolizing  DON'T 
WALK  indication  during  the  yellow 
change  or  red  clearance  intervals  of  the 
concur  -ent  vehicular  phase.  The 
NCUT(  :D  stated  that  this  would  give 
pedestj  ians  approximately  4  to  5 
second  5  of  extra  time  to  get  to  the  curb 
or  edge  of  traveled  way  prior  to  the 
release  of  opposing  traffic,  similar  to  the 
red  cle  trance  interval  to  which  drivers 
have  b(  come  accustomed.  The  FHWA 
disagre  3s  with  this  comment  because  to 
make  tie  prohibition  of  flashing 
UPRAISED  HAND  extending  into  the 
yellow  interval  apply  to  all  locations 
withou  ;  the  countdowns  would  require 
the  opi  ortunity  for  additional  public 
notice  i  jid  comment  in  a  future 
rulema  dng  action  due  to  the  potentially 
large  c(  st  impacts  to  some  jurisdictions 
that  cu  Tently  have  all  their  controllers 
set  up  lo  display  flashing  UPRAISED 
HAND  through  the  yellow  interval. 
Howev  ;r,  because  of  the  need  for 
consist  mcy,  safety,  and  uniformity  of 
operation  of  all  countdown  pedestrian 
signaldisplays,  the  FHWA  adds  a  new 
STANI  ARD  statement  in  this  section 
stating:  "If  countdown  pedestrian 
signals  are  used,  a  steady  UPRAISED 
HAND  symbolizing  DON'T  WALK) 
signal  i  idication  shall  be  displayed 
dmring  ;he  yellow  change  interval  and 
any  req  clearance  interval  (prior  to  a 
conflicting  green  being  displayed.)  (See 
Section  4E.07)."  This  is  for  consistency 
with  re  ^uirements  for  countdown 
pedesti  ian  signal  displays  adopted  in 
Section  4E.07. 

196.  n  Section  4F.01  Applications  of 
Emerge  acy- Vehicle  Traffic  Control 
Signals  the  FHWA  proposed  adding  to 
the  OF  TON  statement  the  choice  of 


installing  an  Emeigency  Beacon  instead 
of  an  emergency  vehicle  traffic  control 
signal.  This  corresponded  to  the 
proposed  new  Section  4F.04  in  the  NPA 
that  proposed  adding  Emergency 
Beacons  as  an  alternative  to  Emergency 
Vehicle  Traffic  Control  Signals.  Based 
on  comments  on  Section  4F.04,  the 
FHWA  is  not  adopting  that  section.  (See 
also  the  discussion  of  Section  4F.04). 
Therefore,  the  FHWA  withdraws  the 
proposed  addition  to  the  OPTION 
statement  in  Section  4F.01. 

Additionally,  the  FHWA  revises  the 
GUIDANCE  statement  to  recommend 
following  the  provisions  of  Chapter  4D 
Traffic  Control  Signal  Features  not  only 
if  a  numerical  signal  warrant  is  met,  but 
also  if  a  decision  is  made  to  install  a 
signal  after  an  engineering  study,  for 
consistency  with  Chapter  4C  Traffic 
Control  Signal  Needs  Study.  There  was 
one  comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
the  FHWA  adopts  this  change. 

197.  In  Section  4F.0Z  Design  of 
Emergency- Vehicle  Traffic  Control 
Signals,  the  FHWA  revises  the 
GUIDANCE  statement  to  indicate  that 
two  signal  faces  are  required  for  each 
major  street  approach,  and  that  at  least 
one  of  those  two  signal  faces  should  be 
located  over  the  roadway.  This  change 
is  for  consistency  with  Chapter  4D 
Traffic  Control  Signal  Featm-es.  There 
was  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change.  The  FHWA  adopts  this  change. 

198.  The  NPA  included  a  proposal  by 
the  FHWA  to  add  a  new  section 
following  Section  4F.03  Operation  of 
Emergency- Vehicle  Traffic  Control 
Signals.  TTiis  proposed  new  section  was 
numbered  and  titled  "Section  4F.04 
Emergency  Beacon"  and  contained 
STANDARDS,  SUPPORT,  GUIDANCE, 
and  OPTIONS  concerning  the  design, 
use,  and  application  of  Emergency 
Beacons.  Five  public  agencies,  the 
Caltrans  and  the  Minnesota,  North 
Carolina,  Oregon,  and  Wisconsin  DOTs, 
commented  in  opposition  to  the 
addition  of  this  section,  citing  many 
concerns  with  the  Emergency  Beacon. 
Most  commenters  stated  that  the 
proposed  new  section  included  non- 
standard operations  and  signal  displays 
that  are  in  conflict  with  driver 
expectation.  Concerns  expressed 
included: 

(1)  The  proposed  arrangement  of 
colors  of  indications  witMn  the  signal 
face  for  an  Emergency  Beacon  is 
different  from  all  other  signal  faces. 
People  with  red/green  color  blindness 
may  perceive  it  to  be  flashing  red  and 
green  alternately  based  on  indication 
location  within  the  signal  face; 
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(2)  Under  normal  traffic  signal 
operation,  signal  faces  must  always  have 
at  least  one  indication  illuminated 
while  the  proposed  language  requires 
the  signal  face  to  be  dark; 

(3)  Because  this  is  a  traffic  control 
signal  requiring  the  motorist  to  stop,  the 
requirement  for  two  signal  faces  per 
approach  should  still  hold.  A  car 
driving  behind  a  truck  may  not  be  able 
to  see  the  single  indication;  and 

(4)  It  is  better  to  keep  the  operation  of 
this  type  of  a  signal  uniform  with  other 
traffic  control  signals. 

The  public  agencies  also  cited 
concerns  about  the  validity  of  the 
studies'*'  that  were  conducted  to  show 
that  it  was  a  good  device.  There  was 
only  one  comment  in  favor  of  the 
Emergency  Beacon  and  that  was  from  a 
traffic  control  device  manufacturer.  Due 
to  overwhelming  opposition  and  valid 
concerns,  the  FHWA  withdraws  this 
section  from  this  final  rule.  While  the 
manufacturer  of  the  device  has 
indicated  some  potential  benefits  to 
public  agencies,  including  cost  savings 
compared  to  a  normal  Emergency 
Vehicle  Traffic  Signal,  the  serious  issues 
raised  by  the  commenting  public 
agencies  indicate  that  further  research  is 
needed  before  the  Emergency  Beacon 
could  be  considered  again  in  the  future. 

199.  In  Section  4G.02  Design  of 
Traffic  Control  Signals  for  One-Lane, 
Two-Way  Facilities,  the  FHWA  changes 
the  GUIDANCE  statement,  concerning 
the  applicability  of  provisions  of 
Chapter  4D  Traffic  Control  Signal 
Features  to  traffic  control  signals  for 
one-lane  two-way  facilities  and 
exceptions  to  these  provisions,  to  a 
STANDARD  statement.  One  commenter 
from  the  City  of  Tucson,  Arizona,  agreed 
with  this  change.  The  FHWA  adopts 
this  change. 

200.  In  Section  41.02  Design  and 
Location  of  Movable  Bridge  Signals  and 
Gates,  the  FHWA  removes  from  item  A 
of  the  STANDARD  statement  the 
explanation  that  three-section  signal 
faces  with  red,  yellow  and  green  signal 
lenses  are  generally  used  if  movable 
bridge  operation  i^  quite  frequent.  In  the 
NPA,  the  FHWA  also  proposed  adding 
comparable  text  in  a  proposed 
SUPPORT  statement,  which  would 
follow  the  third  paragraph  of  the 
STANDARD  statement.  The  FHWA 
received  one  comment  on  this  change 
from  the  NCUTCD,  recommending  that 
the  proposed  SUPPORT  be  changed  to 
GUHDANCE,  to  make  it  more  in  line 
with  the  intent  of  the  previous  text  in 


*'  "Special  Use  Emergency  Flashing  signals 
■Report",  Archie  Bumham  &  Associates,  prepared 
for  Richard  D.  Jones,  Right-of-Way,  Inc.,  1995.  This 
report  is  available  on  the  docket. 


the  2000  MUTCD  and  to  clarify  the 
language.  The  FHWA  incorporates  the 
NCUTCD's  recommended  changes  in 
this  final  rule.  In  the  2000  MUTCD,  the 
apphcable  text  was  in  a  STANDARD,  so 
it  is  inappropriate  to  change  it  to 
SUPPORT.  A  recommendation  to 
consider  the  use  of  three-section  signal 
faces  when  moveable  bridge  operation  is 
frequent  is  appropriate,  for  safety 
reasons. 

Additionally,  the  FHWA  removes  the 
phrase  "on  long  bridges  or  causeways" 
from  the  last  paragraph  of  the  second 
STANDARD  statement  because  two  sets 
of  gates  may  be  used  on  bridges  or 
causeways  of  any  length  and  what 
constitutes  a  long  bridge  or  causeway  is 
not  and  cannot  be  readily  defined. 
There  were  no  comments  on  this 
change.  The  FHWA  adopts  this  change. 

201.  In  Section  4J.03  Design  of  Lane- 
Use  Control  Signals,  the  FHWA  adds  to 
the  OPTION  statement  to  allow  the  use 
of  smaller  size  lane-use  control  signal 
faces  for  one-way  and  two-way  left  turn 
arrows  in  areas  with  minimal  visual 
clutter  and  low  speeds.  The  FHWA 
changes  the  definition  of  low  speeds 
from  "70  km/h  (45  mph)  or  less"  to 
"less  than  70  km/h  or  less  than  40  mph" 
to  be  consistent  with  similar  criteria 
regarding  signal  lens  sizes  in  Chapter  4D 
Traffic  Control  Signal  Features.  There 
were  two  comments  from  the  NCUTCD 
and  the  City  of  Tucson,  Arizona,  in 
support  of  this  change.  The  FHWA 
adopts  this  change  with  minor  editorial 
revisions  in  this  final  rule. 

202.  In  Section  4K.04  Speed  Limit 
Sign  Beacon,  the  FHWA  adds  to  the 
STANDARD  statement  a  requirement 
that  a  Speed  Limit  Beacon  be  used  only 
to  supplement  a  Speed  Limit  sign.  One 
commenter  from  the  City  of  Tucson, 
Arizona,  agreed  with  this  change.  The 
FHWA  adopts  this  change. 

203.  In  Section  4L.01  Application  of 
In-Roadway  Lights,  the  FHWA  revises 
the  SUPPORT  statement  to  include 
marked  crosswalks  in  advance  of 
roundabout  intersections  as  additional 
situations  for  possible  use  of  in-roadway 
lights.  In  the  NPA,  highway-rail  grade 
crossings  and  highway-hght  transit  rail 
grade  crossings  were  also  included  in 
the  statement,  however  the  FHWA 
removes  those  elements  due  to 
opposition  expressed  by  seven 
commenters  from  the  NCUTCD,  railroad 
agencies,  associations  representing 
railroads,  the  City  of  Tucson,  Arizona, 
and  a  private  citizen  as  well  as  the  lack 
of  sufficient  research  supporting  its  use. 
One  commenter  from  the  City  of  Piano, 
Texas,  specifically  agreed  with  adding 
the  use  of  in-roadway  lights  at 
crosswalks  in  advance  of  roundabout 
intersections. 


204.  The  FHWA  received  one  general 
comment  and  two  specific  comments 
regarding  Section  4L.02  In-Roadway 
Warning  Lights  at  Crosswalks.  A  traffic 
engineering  consultant  suggested  a 
SUPPORT  statement  be  added  to 
discuss  possible  trip  and  fall  hazards  of 
lights  in  crosswalk  lines,  because  they 
are  not  readily  detected  by  a  blind 
person's  cane.  The  U.S.  Access  Board 
made  two  suggestions  regarding  the 
flash  rate  for  in-roadway  warning  lights 
and  the  use  of  audible  and  vibrotactile 
cues  at  crossings  with  in-roadway  lights. 
These  comments  are  beyond  the  scope 
of  this  rulemaking  and  may  be 
addressed  in  a  future  rulemaking. 

205.  In  the  NPA,  the  FHWA  proposed 
to  add  a  new  section  following  Section 
4L.02  In-Roadway  Warning  Lights  at 
Crosswalks.  The  proposed  new  section 
was  numbered  and  titled  "ion  4L.03  In- 
Roadway  Lights  at  Highway-Rail  Grade 
Crossings  and  Highway-Light  Rail  Grade 
Crossings'  and  contained  STANDARD, 
GUIDANCE,  and  OPTION  statements 
describing  the  design,  application,  and 
operation  of  in-roadway  warning  lights 
and  in-roadway  stop  line  lights  at 

high  way -rail  and  highway-light  rail 
transit  grade  crossings.  Based  on  the 
comments  received  from  the  NCUTCD, 
railroad  owners,  associations 
representing  the  railroad  industry,  the 
State  DOTs  of  Wisconsin,  Ohio,  Nevada, 
and  Oregon,  the  Cities  of  Piano,  Texas, 
and  Tucson,  Arizona,  the  FHWA 
determines  that  the  proposed  addition 
of  this  section  was  premature.  Although 
the  concept  of  using  in-roadway 
flashing  lights  at  grade  crossings 
logically  makes  sense  as  a  means  of 
increasing  driver  observance  of  the 
crossing,  the  details  of  colors,  locations, 
and  specific  applications  of  in-roadway 
lights  for  grade  crossings  has  not  been 
sufficiently  researched  to  draw 
supportable  conclusions.  Such  research 
is  underway  in  California  and  Michigan, 
but  results  will  not  be  available  for 
several  years.  The  commenters  in 
opposition  to  adding  this  section  make 
strong  argimients  and  cite  some  valid 
concerns.  Therefore,  the  FHWA 
withdraws  the  proposed  section  in  its 
entirety  in  this  final  rule  and  will  await 
research  results,  prior  to  consideration 
of  a  possible  rulemaking  on  this  subject 
in  the  future. 

Discussion  of  Adopted  Amendments  to 
Part  5 — Traffic  Control  Devices  for  Low- 
Volume  Roads 

206.  In  Section  5A.03  Design,  the 
FHWA  revises  the  second  paragraph  of 
the  STANDARD  statement  to  refer  to 
sign  sizes  on  low  speed,  low  volume 
roads  by  adding  a  sentence  to  this 
paragraph  stating  that  the  itiinimiiin 


sign  sizes  shall  only  be  used  on  low- 
volume  roads  where  the  85tb  percentile 
or  posted  speed  is  less  than  60  km/h  (35 
mph).  This  additional  text  was 
recommended  in  comments  received 
firom  the  NCUTCD  indicating  that  the 
FHWA  should  provide  clarification 
about  the  use  of  minimum  sign  sizes  on 
low-volume  nuul  roads.  The  FHWA 
believes  that  it  is  necessary  to  clarify  the 
intent  of  the  minimum  sign  size,  to 
provide  adequate  safety  by  preventing 
signs  that  are  too  small  to  be  read  at 
higher  speeds  from  being  used  on  higher 
speed,  low-volume  rural  roads. 

The  FHWA  received  five  comments 
from  the  NCUTCD,  the  Oregon  and 
Minnesota  DOTs,  and  a  traffic 
engineering  consultant  regarding  Table 
5A-1  Sign  Sizes  on  Low- Volume  Roads 
(titled  "Minimum  Sign  Sizes  on  Low- 
Volume  Roads"  in  the  NPA  and  2000 
MUTCD).  The  NCUTCD  suggested  a 
revised  table  that  includes  separate 
columns  for  Minimum,  Typical,  and 
Oversized  sizes  to  provide  more 
information  to  agencies.  The  FHWA 
agrees  with  this  comment  and 
incorporates  this  revised  table  into  this 
final  rule.  The  NPA  included  a  i»oposaI 
to  reduce  the  minimum  size  of  the 
W20-1.  W20-7a,  W20-7b.  W21-la,  and 
W21-6  signs  from  900  x  900  mm  (36  x 
36  in)  to  600  x  600  mm  (24  x  24  in)  to 
be  consistent  with  minimum  sizes  of 
other  signs  of  comparable  design.  The 
Minnesota  and  Oregon  DOTs  opposed 
the  reduction  in  these  sign  sizes  on 
grounds  of  worker  safety.  The  revised 
table  in  this  final  rule  includes  the  900 
x  900  mm  (36  x  36  in)  as  the  typical  size 
and  750  x  750  mm  (30  x  30  in)  as  the 
minimum  size  for  the  W20-1,  W3-4, 
W20-7b.  and  W21-la  signs,  and  shows 
750  x  750  mm  (30  x  30  in)  as  the  typical 
size  and  600  x  600  mm  (24  x  24  in)  as 
the  minimum  size  for  the  W21-6  sign. 
Accordingly,  this  revised  table 
addresses  comments  from'the  EK3Ts 
regarding  specific  sign  sizes  by 
providing  three  possible  sizes,  rather 
than  just  one  size,  for  all  of  the  signs. 
The  FHWA  also  deletes  the  NO  CENTER 
STRIPE  (W8-12)  sign  from  Table  5A-1 
in  this  final  rule,  because  this  sign  has 
little  if  any  application  to  low  volmne 
roads,  and  adds  the  PASS  WITH  CARE 
(R4-2)  and  the  Two-Direction  Large 
Arrow  (Wl-7)  signs. 

207.  hi  Section  5B.03  Speed  Limit 
Signs  (R2  Series),  the  FHWA  received 
five  comments  from  the  NCUTCD,  the 
Minnesota,  Oregon,  and  Ohio  DOTs,  as 
well  as  the  City  of  Tucson,  Arizona, 
regarding  the  proposal  to  revise  the 
illustration  of  the  R2-1  metric  speed 
limit  sign  in  Figure  5B-1  Regulatory     ' 
Signs  on  Low- Volume  Roads  to 
correspond  to  a  sinular  proposed 
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revisicfa  in  Chapter  2B  Regulatory  Signs. 
In  the  NPA,  the  proposed  design  of  the 
metric  ppeed  limit  sign  included  the 
metric  bpeed  value  within  a  red  circle 
with  the  legend  "km/h"  below  it.  Two 
commsnters  agreed  with  the  proposal 
and  thiee  opposed  it.  See  discussion 
regarding  Chapter  2B  Regulatory  Signs 
where  FHWA  changes  the  color  of  the 
circle  ^  black. 

208.  In  Section  5B.04  Traffic 
Movement  and  Prohibition  Signs  (R3, 
R4,  R5i  R6.  R9,  RlO,  Rll,  R12,  Rl3.  and 
R14),  the  FHWA  adds  an  illustration  of 
the  PASS  WITH  CARE,  (R4-2),  sign  to 
accomiany  the  DO  NOT  PASS  (R4-1) 
sign  inJFigiue  5B-1  Regulatory  Signs  on 
Low-Vplume  Roads  because  agencies 
commonly  use  this  sign.  The  FHWA 
receive  d  one  comment  from  the  City  of 
Tucsoi ,  Arizona,  in  support  of  this 
change 

209.  ji  Section  5C.05,  the  FHWA 
retitles  the  section  from  "Narrow  Bridge 
Sign  (W5-2a)"  to  "NARROW  BRIDGE 
Sign  (^^5-2)"  because  in  Chapter  2C 
Warning  Signs,  the  FHWA  removes  the 
symbo  version  of  this  sign  and  requires 
the  use  of  only  the  word  version  of  the 
sign.  T  lere  were  four  comments  from 
the  NC  JTCD,  the  Ohio  DOT,  and  the 
City  of  Tucson,  Arizona,  in  support  of 
this  chi  inge,  and  the  FHWA  adopts  this 
change  Related  to  this,  the  FHWA  adds 
a  phase  -in  target  compliance  date  of  10 
years  fitom  the  effective  date  of  this  final 
rule  foB  the  replacement  of  Narrow 
Bridge  symbol  signs,  consistent  with  the 
phase-ip  target  compliance  date  for 
Sectioi^  2C.16  NARROW  BRIDGE  Sign 
(W5-2i 

210.  In  Section  5C.09  Vehicular 
Traffic  ind  Non vehicular  Signs  (Wll 
Series  ( nd  W8-6),  the  FHWA  received 
two  coi  [iments  from  the  Arizona  and 
Ohio  DOTs  regarding  the  proposal  in 
the  NPA  to  change  the  section  title  to 
"Motodzed  Traffic  and  Nonvehicular 
Signs  (Wll  Series  and  W8-6)."  The 
commelriters  suggested  that  the  terms 
should  be  changed  to  better 
accom^iodate  bicycles.  The  FHWA 
agrees  And  revises  the  title  by  changing 
"Motoitzed"  to  "Vehicular,"  consistent 
with  changes  made  in  Chapter  2C. 

211.  in  Section  5C.10  Advisory  Speed 
Plaque  IW13-1),  the  FHWA  revises  the 
illustration  of  the  metric  advisory  speed 
plaque  to  correspond  to  a  similar 
revisioy  in  Chapter  2C.  The  design  of 
the  met  ric  advisory  speed  plaque 
include  s  the  metric  speed  value  within 
a  black  circle  with  the  legend  "km/h" 
below  i :.  The  FHWA  received  two 
comments  supporting  the  change,  and 
two  op  (osed  to  it.  See  discussion 
regardi  ig  Chapter  2C  where  FHWA 

he  use  of  the  metric  speed  value 
I  black  circle  with  the  legend 


adopts 
within 


"km/h"  below  it.  That  discussion  also 
applies  to  this  section. 

212.  hi  Section  5C.12  NO  TRAFFIC 
SIGNS  Sign  (W18-1),  the  FHWA 
changes  the  sign  niunber  code  in  the 
title  and  elsewhere  in  this  section  and 
elsewhere  in  the  MUTCD  from  "W16-2" 
to  "W18-1".  The  W16-2  code  is  akeady 
assigned  to  the  Distance  Ahead  Plaque, 
thus  this  duplication  is  corrected  by 
reassigning  the  NO  TRAFFIC  SIGNS 
Sign  code  to  W18-1. 

213.  hi  Section  5F.02  Highway-Rail 
Grade  Crossing  (Crossbuck)  Sign  (R15- 
1,  R15-2),  the  FHWA  revises  the  last 
paragraph  of  the  STANDARD  statement 
to  create  two  new  paragraphs,  which  are 
duplicates  of  text  contained  in  the 
second  standard  statement  in  Section 
8B.03  regarding  the  use  of  retroreflective 
strips.  The  FHWA  incorporates  this 
minor  editorial  change  for  consistency 
with  other  sections  of  the  MUTCD. 

214.  hi  Section  5F.04,  STOP  and 
YIELD  Si^is,  the  FHWA  removes  the 
words  "State  or  local"  from  the  OPTION 
statement,  to  reflect  that  jurisdictions 
responsible  for  grade  crossings  may  be 
any  level  of  government  or  may  be 
quasi-governmental  or  non- 
governmental. One  commenter  from  the 
City  of  Tucson,  Arizona,  supported  this 
change.  However,  another  comment 
from  the  Wisconsin  DOT  suggested  that 
if  the  words  "State  and  local"  are 
removed  from  this  section  that  this 
section  would  then  be  inconsistent  with 
Section  8B.08  STOP  (Rl-1)  or  YIELD 
(Rl-2)  Signs  at  Highway-Rail  Grade 
Crossings,  which  still  refers  to  State  or 
local  highway  ^encies.  The  commenter 
suggested  that  mis  section  contain 
similar  criteria  and  guidance  to  that 
contained  in  Section  8B.08.  The  FHWA 
agrees  in  principle;  however,  it  is 
Sections  2B.04  to  2B.10  that  contain  the 
appropriate  criteria  that  should  be 
referenced.  The  FHWA  adopts  the 
changes  as  proposed  in  the  NPA  and 
includes  a  cross-reference  to  Sections 
2B.04  to  2B.10. 

215.  In  Section  5*^0.03  Channelization 
Devices,  the  FHWA  replaces  the  second 
occurrence  of  the  phrase  "temporary 
traffic  Qpntrol  zone"  witii  "work  space" 
in  the  OPTION  statement  to  correspond 
with  the  appropriate  terminology  in  Part 
6  Temporary  Traffic  Control.  There  was 
one  comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
the  FHWA  adopts  this  change. 

216.  hi  Section  5G.05  Other  Traffic 
Control  Devices,  the  FHWA  adds  a 
SUPPORT  statement  referring  to  Figure 
5G-1  for  some  of  the  signs  that  mig^t  be 
applicable  in  a  temporary  traffic  control 
zone  on  a  low-volume  road.  There  were 
two  comments  in  support  of  this  change 
from  the  NCUTCD  and  the  City  of 
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Tucson,  Arizona,  and  the  FHWA  adopts 
this  change. 

The  FHWA  also  revises  Figiu«  5G-1 
Temporary  Traffic  Control  Signs  on 
Low- Volume  Roads,  to  change  the  W20- 
7a  Flagger  sign  to  conform  with  the 
correctly  designed  sign  in  Section  6F.29 
Flagger  Sign  (W2(>-7a,  W2Q-7).  There 
was  one  comment  from  the  NCUTCD  in 
support  of  this  change.  The  FHWA  also 
changes  the  metric  version  of  the  W13- 
1  Advisory  Speed  Plaque  to  conform  to 
the  use  of  the  black  circle  for  metric 
speed  values  as  adopted  in  Chapter  2C. 
Two  commenters  from  the  Minnesota 
and  Ohio  DOTs  were  opposed  to  this 
change,  suggesting  that  the  use  of  the 
color  black  and  the  circle  symbol  are 
non-standard,  and  motorists  in  the  U.S. 
will  not  understand.  Similar  to  previous 
discussions  in  Chapter  2C,  the  FHWA 
disagrees  and  adopts  the  change  as 
proposed  in  the  NPA.  The  NCUTCD 
suggested  that  the  NO  CENTER  STRIPE 
(W8-12)  sign  be  deleted  from  this 
figure.  The  FHWA  agrees  and  deletes 
the  NO  CENTER  STRIPE  sign  from  the 
figure,  as  well  as  from  Table  5A-1, 
because  this  sign  has  little  if  any 
application  tolow  volume  roads. 

Discussion  of  Adopted  Amendments  to 
Part  6— Temporary  Traffic  Control 

217.  hi  the  NPA,  the  FHWA  proposed 
to  add  to  a  niunber  of  places  in  sections 
throughout  Part  6,  references  to  ensure 
that  temporary  traffic  controls  involving 
or  affecting  pedestrian  walkways  and 
paths  accoimt  for  the  needs  of 
pedestrians  with  disabilities.  These 
proposed  additions  followed  the 
accessibility  requirements  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA)  (Pub.  L.  101-336,  104  Stat.  327, 
July  26, 1990.  42  U.S.C.  12101-12213 
(as  amended)).  While  the  U.S.  Access 
Board,  many  private  citizens  and 
associations  representing  the  blind 
generally  agreed  with  including  the 
accessibility  requirements,  there  were 
many  comments  from  private  citizens 
and  bom  the  Ohio  and  Kansas  IX)Ts 
suggesting  that  the  multiple  references 
were  tmnecessarily  repetitive,  and 
should  be  handled  in  a  different  manner 
in  this  final  rule.  In  addition,  the 
Virginia  and  Oregon  DOTs  suggested 
that  requirements  based  on  the 
proposed  ADA  Accessibility  Guidelines 
for  Buildings  and  Facilities  (ADAAG)  *2 


*^  "AmOTicans  with  Disabilities  Act  Accessibility 
Guidelines  for  Buildings  and  Facilities,"  as 
amended  through  January  1998,  is  published  by  the 
U.S.  Architectural  and  Transportation  Bairiers 
Compliance  Board  (Access  Board),  1331  F  Street, 
NW.,  Suite  1000,  Washington,  DC  20004-1111.  It 
may  be  obtained  from  the  Access  Board,  or  viewed 
electronically  at  the  following  URL:  http-J/ 
www.access-board.gov/adaag/html/adaag.htm. 


rulings  on  accessibility  of  public  rights- 
of-way  should  not  be  incorporated  imtil 
the  new  guidelines  are  adopted  by  the 
U.S.  Access  Board.  The  FHWA  notes 
that  the  requirements  in  the  MUTCD  are 
not  based  on  the  proposed  ADAAG 
ruling,  rather  they  are  based  on  existing 
laws,  such  as  the  Americans  with 
Disabilities  Act  (ADA). 

Based  on  general  comments  and  a 
suggestion  by  the  NCUTCD,  the  FHWA 
places  a  common  introductory 
STANDARD  statement  at  the  beginning 
of  Sections  6A.01,  6B.01,  6C.01,  6D.01, 
6F.01,  6G.01,  6H.01,  and  61.01  to 
emphasize  accessibility  provisions.  The 
FHWA  revises  the  reference  as  the 
"Americans  with  Disabilities  Act  of 
1990  (ADA),  title  11,  Paragraph  35.130" 
to  provide  a  more  specific  legal 
reference. 

The  FHWA  also  adds  a  SUPPORT  at 
the  beginning  of  each  chapter  in  Part  6 
that  the  acronym  "TTC"  refers  to 
"temporary  traffic  control"  and  replaces 
the  words  with  the  acronym  in  many 
places  throughout  Part  6.  This  is  in 
response  to  a  comment  from  a  traffic 
engineering  consultant  suggesting  that 
this  acronym  is  well  understood  and 
would  reduce  unnecessary  text. 

Additionally,  the  FHWA  received 
comments  from  the  NCUTCD  and  the 
Ohio  EKDT  suggesting  that  the 
parenthetical  reference  "(drivers, 
bicyclists,  and  pedestrians)"  after  "road 
users"  be  removed,  because  the  term 
"road  users"  is  already  defined  as 
including  these  entities.  There  were  also 
arguments  from  the  Florida  DOT,  the 
City  and  County  of  Denver,  Colorado, 
and  many  private  citizens  to  retain  the 
text  as  proposed  throughout  Part  6  to 
remind  readers  of  the  importance  of 
considering  bicyclists  and  pedestrians. 
The  FHWA  includes  the  parenthetical 
reference  the  first  time  it  appears  in 
each  chapter,  and  removes  it  from  many 
of  the  remaining  occurrences.  The 
FHWA  also  revises  the  parenthetical 
reference  to  change  "drivers"  to 
"motorists"  and  to  include  pedestrians 
with  disabilities,  to  reflect  changes  to 
the  definition  of  "road  user"  that  FHWA 
makes  in  Part  1  and  elsewhere  in  the 
MUTCD.  Additionally,  the  FHWA  adds, 
in  a  number  of  sections  in  Part  6, 
references  to  the  needs  of  bicyclists 
through  temporary  traffic  control  zones, 
as  many  temporary  traffic  control  plans 
affect  a  substantial  amount  of  bicycle 
activity.  The  FHWA  received  eight 
comments  from  private  citizens  in 
support  of  these  changes,  and  adopts 
these  changes. 

218.  In  Section  6A.01  General,  the 
FHWA  received  two  comments  from  a 
traffic  engineering  consultant  opposed 
to  the  existing  second  STANDARD 


statement  regarding  the  responsibility 
for  temporary  traffic  control  plans  and 
devices  as  being  that  of  the  public  body 
or  official  having  jurisdiction  for 
guiding  road  users.  There  were  no 
sigmficant  changes  to  this  statement 
proposed  in  the  NPA,  therefore  these 
comments  are  outside  the  scope  of  this 
rulemaking. 

Additionally,  the  FHWA  adds  to  a 
number  of  places  in  this  section  and  a 
number  of  sections  in  Part  6,  statements 
that  temporary  traffic  control  principles 
are  applicable  to  managing  traffic 
incidents  along  the  roadway  because 
incidents  are  temporary  road  or  lane 
closures  and  are  one  of  the  major  causes 
of  congestion.  In  this  regard,  the  FHWA  • 
adds  a  new  chapter  titled  "Chapter  61 
Control  of  Traffic  Through  Traffic 
Incident  Management  Areas."  There 
were  no  specific  comments  regarding 
the  inclusion  of  traffic  incidents  in 
Chapter  6 A,  and  individual  comments 
regarding  Chapter  61  are  addressed  in 
the  discussion  for  that  chapter. 

219.  In  Section  6B.01  Fundamental 
Principles  of  Temporary  Traffic  Control, 
the  FHWA  adds  to  a  number  of  places 
in  this  section  references  about 
accounting  for  the  needs  of  pedestrians 
with  disabilities,  bicyclists,  and  traffic 
incident  management  responders. 

The  FHWA  received  three  comments 
frtjm  the  NCUTCD,  the  Qty  of  Charlotte. 
North  Carolina,  and  a  private  citizen 
suggesting  that  the  last  paragraph  of  the 
second  SUPPORT  be  restored  to  contain 
the  text  in  the  2000  MUTCD,  which 
included  the  sentence,  "While  these 
principles  provide  guidance  for  good 
temporary  traffic  control  for  the 
practitioner,  they  do  not  establish 
standards  and  warrants."  The 
commenters  felt  that  removing  this 
sentence  would  change  the  emphasis  of 
the  section  to  mean  that  it  contains 
STANDARDS.  The  FHWA  disagrees  and 
does  not  include  this  sentence  because 
it  is  a  generic  statement  in  reference  to 
fundamental  principles.  Only  the 
second  and  last  paragraphs  of  the 
section  are  STANDARDS,  the  rest  are 
GUIDANCE  and  SUPPORT. 

The  FHWA  withdraws  the  proposal  to 
add  to  the  first  and  second  GUIDANCE 
statements  that  the  needs  of  pedestrians 
with  disabilities  should  be  considered 
when  planning,  designing  and 
establishing  a  temporary  traffic  control 
zone,  because  this  information  is  now 
contained  in  a  new  STANDARD 
statement  at  the  beginning  of  the 
section. 

Additionally,  the  FHWA  adds  to  the 
second  GUIDANCE  statement  that  the 
needs  of  commercial  vehicle  operators 
should  be  assessed  and  appropriate 
accommodations  made  when 
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developing  a  public  relations  plan  for  a 
temporary  traffic  control  zone.  The 
FHWA  received  two  comments  from  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  and  a  private 
citizen  supporting  this  change,  and  the 
FHWA  adopts  this  change. 

220.  hi  Section  6C.01  Temporary 
Traffic  Control  Plans,  the  FHWA  adds  to 
the  first  GUIDANCE  statement  that 
planning  for  all  road  users  should  be 
part  of  the  planning  and  design  of  the 
temporary  traffic  control  plan.  The 
FHWA  also  adds  a  fourth  paragraph  to 
the  first  GUIDANCE  statement  that 
provisions  for  effective  continuity  of 
accessible  circulation  paths  for 
pedestrians  should  be  incorporated  into 
the  temporary  traffic  control  process. 
Several  commenters  suggested  editorial 
revisions  for  clarity,  which  the  FHWA 
agrees  with  and  adopts  in  this  final  rule. 

221.  In  Section  6C.02  Temporary 
Traffic  Control  Zones,  the  FHWA 
proposed  to  add  a  sentence  at  the  end 
of  the  SUPPORT  statement  that  the 
incident  area  begins  at  the  first  warning 
sign  or  vehicle  with  a  rotating/strobe 
light  and  extends  to  the  last  temporary 
traffic  control  device  or  to  a  point  where 
road  users  are  allowed  to  return  to  the 
original  lane  alignment.  The  FHWA 
received  two  comments  from  ATSSA 
and  the  City  of  Tucson,  Arizona,  in 
support  of  this  change,  and  one 
comment  from  the  National  Institute  for 
Occupational  Safety  &  Health  (NIOSH) 
suggesting  that  "warning  sign  or  rotating 
strobe/lights"  may  be  too  specific 
because  flares,  cones,  or  other  devices 
might  also  be  used  to  warn  of  an 
incident  ahead.  The  FHWA  agrees  that 
the  first  responder  to  an  incident  might 
appropriately  use  other  devices,  and 
revises  the  text  in  this  final  rule  to 
indicate  that  the  incident  management 
area  begins  at  the  first  warning  device 
(such  as  a  sign,  light,  or  cone). 

222.  In  Section  6C.03  Components  of 
Temporary  Traffic  Control  Zones,  the 
FHWA  received  several  comments  from 
the  NCUTCD,  the  City  of  Charlotte. 
North  Carolina,  the  Illinois  DOT,  and  a 
private  citizen  regarding  proposed 
changes  to  Figure  6C-1  Component 
Parts  of  a  Temporary  Traffic  Control 
Zone.  The  FHWA  modifies  the  drawing 
to  show  a  shoulder  taper  as  one  of  the 
potential  components  of  a  temporary 
traffic  control  zone.  The  NCUTCD 
suggested  that  the  shoulder  taper  should 
be  removed  because  no  other  tapers  are 
shown  and  a  shoulder  taper  is  not 
required  in  the  situation  pictured.  The 
City  of  Charlotte,  North  Carolina,  and  a 
private  citizen  indicated  that  the 
advance  warning  area  was  referenced 
incorrectly  to  the  beginning  of  the 
shoulder  taper,  rather  than  the 


beginning  of  the  merge  taper.  The 
FHWA  believes  that  the  intent  of  the 
figure  s  to  show  all  of  the  potential 
compa  nents  of  a  temporary  traffic 
contro  zone,  rather  than  a  specific 
examp  e.  and  the  shoulder  taper  should 
be  incaided  in  the  figure.  However,  the 
FHWAJ  revises  the  hgaie  to  more 
accurajely  show  the  shoulder  taper  in 
advanoe  of  the  merge  taper,  and 
dimensions  the  Advance  Warning  Area 
to  the  ^tart  of  the  merge  taper,  as 
suggested  by  the  two  commenters.  The 
FHWA  also  includes  advance  warning 
signs  oil  both  sides  of  the  one-way 
roadwi  y  as  suggested  by  the  City  of 
Charlo  te.  North  Carolina,  and  a  private 
citizen  The  FHWA  labels  the  area  above 
the  Wc  rk  Space  as  a  Buffer  Space 
(longiti  idinal).  The  City  of  Charlotte.   . 
North  Carolina,  and  a  private  citizen 
stated  that  this  area  is  not  considered  a 
buffer  $pace  because  it  is  downstream  of 
the  Wotk  Space.  The  FHWA  disagrees 
with  tt  3  commenters  because  the 
OPTIO  «4  statement  in  Section  6C.06 
Activit  r  Area  indicates  that  buffer 
spaces  may  be  positioned  either 
longitu  dinally  or  laterally  with  respect 
to  the  <  irection  of  road  user  flow,  and 
that  th(  activity  area  may  contain  one  or 
more  h  teral  or  longitudinal  buffer     _ 
spaces. 

223.  n  Section  6C.04  Advance 
Wamii  g  Area,  the  FHWA  received 
several  comments  from  the  City  of 
Charlol  te.  North  Carolina,  and  private 
citizeni  about  the  sign  spacings  shown 
iji  Tabl  i  6C-1  Suggested  Advance 
Warnii  g  Sign  Spacing.  There  were  no 
change  i  proposed  to  this  table  in  the 
NPA,  tlkerefore  the  comments  regarding 
the  distances  shown  in  this  table  are 
outsid^  the  scope  of  this  rulemaking  and 
such  changes  would  need  to  be 
addressed  in  a  future  rulemaking.  The 
FHWAJnotes  that  these  are  suggested 
sign  spacings  and  actual  placement  may 
be  adji^ted  in  order  to  improve  sign 
visibility  due  to  roadway  geometry, 
intersections  or  driveways,  or  other 
factors,  based  on  engineering  judgment. 

224.  n  Section  6C.06  Activity  Area, 
the  FH1 VA  adds  a  new  table  numbered 
and  titl  id  "Table  6C-2  Stopping  Sight 
Distanc  e  as  a  Function  of  Speed."  This 
table  is  identical  to  Table  6E-1.  The 
current;  Table  6C-2  is  renumbered  as 
Table  6C-3,  Taper  Length  Criteria  for 
Temporary  Traffic  Control  Zones.  The 
FHWA  received  two  comments  from  the 
Wiscoiiin  DOT  and  the  City  of  Tucson, 
Arizon^,  in  support  of  this  new  table, 
two  coi  iments  from  the  City  of 
Chariot  te.  North  Carolina,  and  a  private 
citizen  suggesting  that  this  table  be 
titled  "  Guidelines  for  Longitudinal 
Buffer  .engths,"  and  three  comments 
from  th }  City  of  Charlotte,  North 


Carolina,  and  private  citizens  opposed 
to  the  values  in  the  new  table.  The 
commenters  who  opposed  the  values  in 
the  table  suggested  that  the  values  from 
Table  6E-1  of  the  2000  MUTCD  should 
be  used  because  they  represent  a  buffer 
length  based  upon  the  braking  distance 
that  would  provide  adequate 
opportunity  to  stop  before  entering  a 
workspace.  These  commenters  also 
suggested  that  the  proposed  longer 
lengths  would  result  in  inordinately  and 
unnecessarily  long  buffers,  which  will 
encourage  misuse  and  potentially  lack 
of  use.  particularly  in  urban  areas.  The 
FHWA  disagrees  because  this  table  is 
referenced  in  an  OPTION  statement,  and 
practitioners  may  use  discretion  in 
determining  the  lengths  of  longitudinal 
buffer  spaces.  The  FHWA  adopts  the 
table,  as  proposed  in  the  NPA. 

The  FHWA  adds  a  reference  to  new 
Table  6C-2  to  the  second  OPTION 
statement,  as  these  distances  inay  be 
used  to  determine  the  length  of  the 
longitudinal  buffer  space.  The  FHWA    - 
received  two  conunents  from  the  Illinois 
DOT  and  a  private  citizen  suggesting 
this  change,  and  the  FHWA  revises  3ie 
statement  slightly  in  this  final  rule  to 
add  clarity. 

ha  the  third  SUPPORT  statement,  the 
FHWA  proposed  to  remove  the  phrase 
"formidable  device"  as  well  as  the 
reference  to  arrow  panels  as  they  relate 
to  determining  buffer  spaces.  The 
FHWA  received  one  comment  from  a 
private  citizen  in  support  of  this  change, 
and  three  comments  from  the  NCUTCD, 
the  City  of  Charlotte,  North  Carolina, 
and  a  private  citizen  opposed  it.  Those 
commenters  who  opposed  the  change 
suggested  restoring  the  2000  MUTCD 
wording,  or  offered  alternate  wording. 
They  also  suggested  that  this  SUPPORT 
statement  be  combined  with  the  second 
SUPPORT  statement.  The  FHWA  agrees 
to  reword  the  sentence  in  the  SUPPORT 
statement  to  state.  "When  a  shadow 
vehicle,  arrow  panel,  or  changeable 
message  sign  is  placed  in  a  closed  lane 
in  advance  of  a  work  space,  only  the 
area  upstream  of  the  vehicle,  arrow 
panel  or  changeable  jnessage  sign 
constitutes  the  buffer  space."  The 
FHWA  does  not  combine  the  second 
and  third  SUPPORT  statements  in  this 
final  rule. 

In  the  last  GUIDANCE  statement,  the. 
FHWA  adds  that  incident  response 
storage  areas  should  not  extend  into  any 
portion  of  the  buffer  space.  The  FHWA 
received  two  comments  from  the  City  of 
Charlotte.  North  Carolina,  and  a  private 
citizen  suggesting  that  this  GUIDANCE 
should  be  a  STANDARD.  The  FHWA 
disagrees  because  of  the  flexibility  that 
is  needed  to  respond  to  unplanned 
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incidents  therefore,  this  statement 
remains  a  GUIDANCE  in  this  final  rule. 

225.  In  Section  6C.07  Termination 
Area,  the  FHWA  clarifies  the 
STANDARD  statement  to  indicate  that 
temporary  traffic  control  devices  other 
than  END  ROAD  WORK  signs  can  be 
used  to  signify  the  end  of  a  termination 
area.  The  FHWA  received  one  comment 
from  the  City  of  Tucson,  Arizona,  in 
support  of  this  change,  and  one 
conunent  from  a  private  citizen  opposed 
to  it.  The  opposing  commenter 
suggested  that  the  STANDARD 
statement  be  deleted  or  changed  to  an 
OPTION  because  the  many  work  zones 
have  no  deviation  from  the  normal  path. 
The  FHWA  disagrees  with  changing  the 
STANDARD  statement  because  it  is 
clear  that  if  road  users  have  not  been 
divertedirom  their  normal  path,  then  a 
termination  area  would  not  be  needed, 
and  this  section  would  not  apply.  The 
FHWA  adopts  the  change  as  proposed 
intheNPA. 

To  provide  flexibility  to  jurisdictions, 
the  FHWA  adds  to  the  OPTION 
statement  that  a  longitudinal  buffer 
space  may  be  used  between  the  work 
space  and  the  beginning  of  the 
downstream  taper.  The  FHWA  received 
one  comment  from  the  NCUTCD 
opposed  to  this  change,  stating  that  the 
paragraph  should  be  deleted  because  the 
area  between  the  work  space  and  the 
beginning  of  the  downstream  taper  is 
not  a  buffer  space.  The  FHWA  disagrees 
because  such  a  buffer  space  could  be 
used  in  a  variety  of  locations,  such  as 
for  a  center  lane  closiu-e  on  a  multi-lane 
undivided  highway  or  on  a  two-lane, 
one-way  operation.  The  FHWA  adopts 
this  change  as  proposed  in  the  NPA. 

The  FHWA  also  received  two 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggesting  that  an  additional  paragraph 
be  added  to  the  OPTION  stating  that  the 
use  of  END  ROAD  WORK  signs  is 
optional  for  most  daytime  maintenance 
and  utility  operations.  The  FHWA 
disagrees  that  this  sentence  is  needed 
because  there  are  several  terms  within 
the  section  to  indicate  that  use  of  an 
END  ROAD  WORK  sign  is  not  mandated 
for  termination  areas. 

226.  In  Section  6C.08  Tapers,  the 
FHWA  revises  the  first  GUIDANCE 
statement  to  indicate  that  the 
appropriate  taper  length  should  be 
determined  using  the  criteria  in  Tables 
6C-3  and  6C-4  to  address  a  comment 
from  a  private  citizen  stating  that  the 
word  "minimum"  does  not  accurately 
describe  the  taper  lengths  in  the  table. 
The  FHWA  agrees  that  the  change  is" 
needed  to  correct  the  error,  and  revises 
the  GUIDANCE  statement  in  this  final 
rule.  The  same  commenter  suggested 


that  the  FHWA  also  revise  the  second 
paragraph  of  the  GUIDANCE  statement, 
to  remove  the  word  "maximum"  when 
referring  to  the  distances  between 
devices  in  a  taper.  The  FHWA  disagrees 
because  it  would  not  be  acceptable  to 
have  longer  spacing  imless  there  is  a 
good  engineering  reason  to  do  so.  The 
FHWA  also  inserts  a  new  table 
niunbered  and  titled,  "Table  6C-4 
Formulas  for  Determining  Taper 
Lengths"  immediately  following  Table 
6C-3.  This  table  contains  the  formulas 
that  were  included  as  notes  to  Table  6C- 
3  in  the  NPA,  except  that  they  are 
included  in  a  tabular  format  for  clarity. 
This  table  is  also  identical  to  Table  6H- 
4. 

hi  the  fifth  GUIDANCE  statement,  the 
FHWA  deletes  the  word  "minimum" 
from  the  description  of  the  length  of  a 
downstream  taper  in  this  final  rule.  The 
FHWA  received  two  comments  from  the 
City  of  Charlotte,  North  CaroUna,  and  a 
private  citizen  suggesting  the  word 
"minimum"  be  replaced  with  the  word 
"maximum,"  however  the  FHWA 
disagrees.  Criteria  for  downstream 
tapers,  as  shown  in  Table  6C-3  indicate 
a  set  distance,  not  a  minimum  or 
maximiun  length. 

The  FHWA  received  three  comments 
from  the  Ohio  DOT,  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  suggesting  changes  to  the 
shifting  and  downstream  taper  entries  in 
Table  6C-3.  Because  there  were  no 
changes  proposed  to  this  table  (other 
than  the  fable  number),  these  comments 
are  outside  the  scope  of  the  NPA.  Such 
changes  would  need  to  be  proposed  in 
a  future  rulemaking. 

The  FHWA  revises  Figure  6C-3 
Example  of  a  One-Lane,  Two- Way 
Traffic  Taper  to  illustrate  a  downstream 
longitudinal  buffer  space  (between  the 
work  space  and  traffic  from  the  open- 
lane  approach);  a  downstream  taper, 
noted  "100  ft  MAXIMUM;"  shifts  the 
flagger  and  warning  sign  symbols  on  the 
open-lane  approach  accordingly  so  that 
the  flagger  is  stationed  well  beyond  the 
last  cone  in  the  downstream  taper;  and 
on  both  approaches,  shift  the  END 
ROAD  WORK  symbols  so  that  they  are 
opposite  the  last  warning  signs. 

227.  In  Section  6C.10  One-Lane,  Two- 
Way  Traffic  Control,  the  FHWA 
received  two  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  suggesting  that  an  OPTION  be 
added  after  the  STANDARD  statement 
to  indicate  that  where  traffic  speeds  and 
voliunes  are  low,  and  where  the  work 
area  is  short  and  sight  distance  is  good, 
vehicular  traffic  may  be  self-regulating. 
The  FHWA  disagrees  with  adding  this 
language  at  this  time  because  similar 
text  is  already  included  in  the 


SUPPORT  statement.  Changing  that 
SUPPORT  to  an  OPTION  may  be 
considered  in  a  future  rulemaking. 

The  FHWA  received  two  comments 
from  the  same  commenters  suggesting 
that  the  last  paragraph  of  the 
GUIDANCE  be  revised  to  delete  pilot 
cars  as  one  of  the  means  for  con^lling 
opposing  traffic  flows  on  a  one-lane 
roadway  where  affected  traffic  is  not 
visible  from  one  end  to  the  other 
because  a  pilot  car  alOne  cannot 
coordinate  traffic  movements  at  both 
ends  of  the  operation.  The  FHWA  agrees 
with  the  commenter  and,  rather  than 
deleting  the  option  to  use  a  pilot  car,  the 
FHWA  clarifies  that  a  pilot  car  uses  a 
flagger  as  defined  in  Section  6F.54 
PILOT  CAR  FOLLOW  ME  Sign  (G2a-4). 

228.  In  Section  6D.01  Pedestrian 
Considerations,  the  FHWA  proposed 
adding  a  new  GUIDANCE  statement  at 
the  beginning  of  the  section  to  indicate 
that  pedestrians  of  all  ages  and  abilities 
should  be  provided  a  detectable  and 
usable  travel  path.  The  FHWA  received 
one  comment  from  the  NCUTCD 
opposed  to  the  new  GUIDANCE, 
suggesting  that  the  text  be  reworded  and 
classified  as  a  SUPPORT  statement.  The 
FHWA  disagrees  and  adds  the 
introductory  STANDARD  statement  at 
the  beginning  of  this  section  to' 
emphasize  accessibility  provisions,  as 
discussed  above  at  the  start  of  the  Part 
6  discussion. 

In  the  NPA,  the  FHWA  proposed 
modifying  the  second  SUPPORT 
statement  to  include  information  on 
other  publications  that  can  provide 
useful  data  for  assisting  the  planning 
for,  and  the  design  of,  pedestrian 
facilities.  The  FHWA  received  one 
comment  from  the  NCUTCD  opposing 
this  language  and  suggesting  that  a  new 
Section  6D.02  Accessibility 
Considerations  be  added-  The  FHWA 
also  received  three  comments  from 
commenters  representing  the  visually 
disabled  community  suggesting 
additional  wording  to  clarify  that 
speech  messages  provided  by  an  audible, 
information  device  are  more  helpful  to 
pedestrians  with  disabilities  than  Braille 
and  raised  character  signs.  The  FHWA 
agrees  with  the  commenters  and 
withdraws  the  proposed  language.  In 
this  final  rule,  the  FHWA  adds  Section 
6D.02  Accessibility  Considerations  and 
revises  Section  6D.01  by  adding  two 
paragraphs  to  the  SUPPORT  with  more 
detailed  information  describing  how  to 
provide  information  to  pedestrians  with 
visual  disabilities  via  audible  messages, 
and  adds  a  GUIDANCE  statement 
recommending  locator  tones  be  used 
with  pushbuttons,  to  be  consistent  with 
Part4oftheMUTCD. 


-    Additionally,  the  FHWA  proposed 
adding  to  the  second  STANDARD 
statement  that  in  addition  to  visual 
signage,  equivalent  information  in 
alternate  formats  for  pedestrians  who 
have  visual  disabilities  shall  be 
provided  so  that  they  are  not  trapped  on 
a  closed  facility.  The  FHWA  received 
four  comments  from  the  NCUTCD,  the 
Wisconsin  DOT,  the  Qty  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
opposed  to  the  new  text,  stating  that  it 
is  an  unreasonable  requirement  for  all 
sidewalks,  or  that  it  should  be  a 
GUIDANCE,  rather  than  a  STANDARD. 
The  NCUTCD,  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggested  that  the  text  be  revised  to 
explicitly  state  that  where  pedestrians 
with  visual  disabilities  normally  use  the 
closed  crosswalk,  a  barrier  detectable  by 
a  person  with  a  visual  disability 
traveling  with  the  aid  of  a  long  cane 
shall  be  placed  across  the  full  width  of 
the  closed  crosswalk.  The  FHWA  agrees 
with  the  suggested  text  and  adopts  that 
text  in  this  final  rule.  The  FHWA  also 
received  two  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  suggesting  that  the  existing  first 
sentence,  requiring  advance  notification 
of  sidewalk  closures  by  the  entity 
conducting  the  work  was  vague.  The 
FHWA  agrees  and  expands  tihe  sentence 
in  this  final  rule  to  indicate  that 
advance  notification  of  sidewalk 
closures  shall  be  provided  to  the 
maintaining  agency. 

The  FHWA  adds  to  the  second 
SUPPORT  statement  that  pedestrians 
are  reluctant  to  add  distance  or  out-of- 
the-way  travel  to  a  destination.  The 
NCUTCD  opposed  this  new  text  and 
three  commenters  representing 
associations  for  the  blind  conununity 
suggested  including  additional  text 
regarding  the  types  of  barriers  that  are 
^detectable  by  a  person  with  visual 
disability.  The  additional  information 
regarding  barrier  types  goes  beyond  the 
scope  of  this  rulemaking  and  the  FHWA 
adopts  the  changes  as  proposed  in  the 
NPA. 

hi  the  second  GUIDANCE,  the  FHWA 
proposed  adding  information  about  the 
general  needs  of  pedestrians  with 
disabilities.  The  NCUTCD  opposed  the 
additional  information,  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  requested  more  information,  and 
three  commenters  representing 
associations  for  the  blind  community 
opposed  the  text  as  written  in  the  NPA, 
but  suggested  new  text.  The  FHWA 
agrees  with  the  suggested  text  from  the 
associations  for  the  blind  community, 
which  provides  additional  information 
regarding  how  to  communicate  with 
pedestrians  with  visual  disabilities  in 
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order  1 1  alert  them  to  blocked  routes, 
altema  te  crossings,  and  sign  and  signal 
informption.  The  FHWA  adopts  this  text 
in  this  !final  rule. 

The  FHWA  proposed  to  revise  item  C 
of  the  iecond  GUIDANCE  statement  to 
includf  accessible  paths  as  well  as 
provisijons  for  pedestrians  who  have 
Usabilities  in  planning  for 
ians  in  temporary  traffic  control 

le  NCUTCD  opposed  the 
I,  suggesting  that  this 
ition  be  included  in  a  new 
6D.02  Accessibility 
jrations.  The  City  of  Charlotte, 
North  I  Carolina,  and  a  private  citizen 
reques  ed  additional  information 
regard]  ag  how  to  provide  audible  - 
wamin  >s,  and  three  commenters 
repress  nting  associations  for  the  blind 
commi  nity  suggested  new  wording  to 
incorpi  irate  the  need  to  provide 
pedesta  ians  with  visual  disabilities  with 
instruc  ions,  as  well  as  a  reference  to 
accessiple  pedestrian  signals.  The 
FHWAiagrees  with  the  suggested  text 
from  associations  representing  the  blind 
community,  and  adopts  the  revised 
langua;  ;e  with  the  additional 
inform  ition  in  this  final  rule. 

The  "HWA  also  adds  to  the  second 
GUIDA  ^CE  statement  that  a  pedestrian 
route  s  lould  not  be  severed  and/or 
moved  for  nonconstruction  activities 
such  as  parking  for  vehicles  and 
equipn  ent.  The  FHWA  received  one 
comme  nt  from  the  Florida  DOT  in 
suppor  of  this  change,  and  one 
comme  at  from  the  NCUTCD  opposed, 
-stating  redundancy.  The  FHWA  adopts 
the  cha  tige  as  proposed  in  the  NPA. 

The  :  "HWA  proposed  expanding  the 
third  GUIDANCE  statement  to  include 
additional  information  regarding  how  to 
delinea  te  a  pedestrian  footpath  through 
or  arou  id  a  work  site.  The  NCUTCD 
oppose  1  the  revision,  suggesting  a  new 
Section  6D.02  Accessibility 
Consid  irations  be  added.  A  commenter 
frx)m  th  B  City  of  Charlotte,  North 
Carolin  a,  and  a  private  citizen  requested 
additio  lal  clarification,  and  three 
comme  iters  representing  associations 
for  the  ilind  community  suggested 
reword  ng  to  reference  Section  6F.65 
Tempo:  ary  Traffic  Barriers  as 
Chamu  lizing  Devices  for  a  description 
of  dete<  table  barriers.  To  address  the 
comme  its,  the  FHWA  clarifies  the 
wordin ;  to  indicate  that  if  the  previous 
pedestiian  facility  was  accessible  to 
pedestrians  with  disabilities,  then  the 
footpat  1  provided  during  temporary 
traffic  c  ontrol  should  also  be  accessible, 
and  to  (  enote  additional  information 
regardii  ig  grades  and  use  of  barriers  and 
channe  izing  devices. 

The  I  HWA  alsoadds  an  OPTION 
stateme  nt  that  wherever  it  is  feasible, 


closing  off  the  work  site  frnm  pedestrian 
intrusion  may  be  preferable  to 
channelizing  pedestrian  traffic  along  the 
site  with  temporary  traffic  control 
devices. 

The  FHWA  adds  a  new  SUPPORT 
statement  following  the  third 
GUIDANCE  to  provide  information  on 
how  to  communicate  pedestrian  routes 
to  pedestrians  with  disabilities.  The 
FHWA  received  one  comment  from  the 
NCUTCD  opposed  to  this  new 
statement,  two  comments  from  the  City 
of  Charlotte.  North  Carolina,  and  a 
private  citizen  requesting  additional 
clarification  and  three  comments  from 
associations  representing  the  blind 
community  suggesting  rewording  of  the 
statement  to  clariiy  the  use  of  audible 
instructions,  which  the  FHWA  adopts  in 
this  final  rule. 

hi  the  NPA,  the  FHWA  proposed  to 
expand  the  third  GUIDANCE  statement 
to  indicate  that  fencing  should  be 
continuous  and  detectable.  The  FHWA 
withdraws  this  proposal  because  this 
information  is  included  in  new  Section 
6D.02  Accessibility  Considerations  in 
this  final  rule. 

hi  the  NPA,  the  FHWA  proposed  to 
expand  the  first  paragraph  of  the  fourth 
GUIDANCE  statement  to  indicate  that 
ballast  and  other  elements  should  not 
intrude  into  the  accessible  passage.  The 
FHWA  withdraws  this  proposal, 
because  this  information  is  included  in 
new  Section  6D.02  Accessibility 
Considerations  in  this  final  rule. 

The  FHWA  expands  the  last 
paragraph  of  the  fifth  GUIDANCE 
statement  to  clarify  that  access  to  work 
space  by  equipment  as  well  as  workers 
across  pedestrian  walkways  should  be 
minimized.  Jhe  FHWA  received  one 
comment  from  the  NCUTCD  opposed  to 
this  change,  citing  disagreement  with 
the  wording  regarding  accessibility.  The 
FHWA  disagrees  with  the  commenter 
and  adopts  the  change  in  this  final  rule. 

In  the  NPA,  the  FHWA  proposed  to 
expand  the  third  paragraph  of  the  fifth 
GUIDANCE  statement  to  include 
information  about  pedestrian 
accessibility  and  to  add  a  paragraph  at 
the  end  of  the  fifth  GUIDANCE 
statement  to  indicate  that  audible 
information  be  provided  at  locations 
where  a  temporary  pedestrian  crossing 
is  implemented.  The  FHWA  received 
one  comment  from  the  NCUTCD 
opposed  to  these  changes,  suggesting 
that  this  information  is  repetitive.  The 
FHWA  withdraws  these  proposals, 
because  this  information  is  included  in 
new  Section  6D.02  Accessibility 
Considerations  in  this  final  rule. 

The  FHWA  removes  the  second 
sentence  from  the  sixth  SUPPORT 
statement  regarding  the  use  of  tape. 
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rope,  and  other  devices  along  a 
designated  pathway.  The  FHWA 
received  two  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  opposed  to  the  removal  of  the 
sentence.  The  commenters  did  not 
provide  a  justification  for  their 
opposition,  and  the  FHWA  removes  the 
sentence  in  this  final  rule,  because  these 
devices  should  not  be  used  where 
persons  with  visual  disabilities  are 
expected  and  because  use  of  these 
devices  is  strongly  discoiu^ged  in  any 
case. 

hi  the  NPA,  the  FHWA  proposed  to 
add  a  paragraph  at  the  beginning  of  the 
last  GUIDANCE  statement  to  indicate 
that  tape,  rope,  and  other  devices  are 
not  detectable  and  should  not  be  used 
as  a  control  for  pedestrian  movements. 
The  FHWA  received  one  comment  from 
the  NCUTCD  opposed  to  this  change. 
The  FHWA  believes  that  this 
information  is  important  to  provide  safe 
passage  for  persons  with  visual 
disabilities  and  adopts  this  text,  as 
proposed  in  the  NPA,  in  this  final  rule. 
The  FHWA  also  expands  the  (new) 
second  paragrs^h  of  this  GUIDANCE  to 
emphasize  that  pedestrian  routes  should 
be  preserved  in  urban  and  commercial 
suburban  areas  and  that  alternate 
routing  should  be  discoiuaged.  The 
FHWA  received  one  comment  from  the 
NCUTCD  opposed  to  this  language; 
however,  to  emphasize  the  importance 
of  pedestrian  routes  in  these  areas,  the 
FHWA  adopts  this  language  in  this  final 
rule. 

In  the  NPA.  the  FHWA  proposed  to 
add  a  SUPPORT  statement  at  the  end  of 
Section  6D.01  to  state  that  the  absence 
of  a  continuous  passage,  including 
accessible  features,  might  preclude  the 
use  of  the  facility  by  pedestrians  with 
disabilities.  The  FHWA  received  one 
comment  from  the  NCUTCD  opposed  to 
this  new  paragraph,  and  the  FHWA 
withdraws  this  proposal,  because  this 
information  is  included  in  new  Section 
6D.02  Accessibility  Considerations  in 
this  final  rule. 

The  FHWA  establishes  a  phase-in 
target  compliance  date  of  five  years  from 
the  effective  date  of  this  final  rule  for 
the  changes  in  this  section,  which  in 
turn  affects  many  other  sections  in  Part 
6.  However,  this  does  not  affect  the 
obligations  placed  on  governments  by 
the  ADA  laws  and  regulations. 

229.  The  FHWA  adds  a  new  section 
niunbered  and  titled,  "Section  6D.02 
Accessibility  Considerations."  This  new 
section  contains  SUPPORT,  GUIDANCE, 
and  STANDARD  statements  specific  to 
pedestrian  accessibility,  including 
pedestrians  with  visual  disabifities,  in 
temporary  traffic  control  zones.  The 
FHWA  received  several  comments 


suggesting  that  the  accessibiUty 
information  that  was  repeated 
throughout  Part  6  in  the  NPA  should  be 
consolidated  into  one  location.  While 
the  FHWA  includes  some  accessibility 
information  in  each  chapter  of  Part  6  in 
this  final  rule,  the  FHWA  includes  this 
new  section  to  provide  all  of  the 
necessary  information  in  one  place.  The 
dual  provisions  provide  the  practitioner 
with  the  necessary  emphasis  to  ensiue 
that  there  is  consideration  of  the 
accessibility  needs  for  persons  with 
disabilities  in  the  planning,  design, 
implementation  and  operation  of 
temporary  traffic  control  zones.  The 
FHWA  strongly  supports  provisions  in 
the  MUTCD  that  provide 
accommodations  for  all  pedestrians  and 
road  users.  The  FHWA  establishes  a  five 
year  phase-in  target  compliance  date 
from  the  effective  date  of  this  final  rule 
for  accessibility  considerations  in 
temporary  traffic  control  zones,  which 
in  turn  affects  many  other  sections  in 
Parte. 

230.  hi  Section  6D.03  Wraker  Safety 
Considerations  (nimibered  and  titled 
Section  6D.02  Worker  Considerations  in 
the  NPA),  the  FHWA  changes  the  title 
as  suggested  by  NHDSH,  because  the  first 
SUPPORT  statement  in  this  section 
rightly  indicates  that  worker  safety  is 
equally  as  important  as  road  user  safety. 
The  FHWA  also  adds  to  the  SUPPORT 
statement  information  on  the  need  to 
separate  workers  on  foot  from  moving 
construction  vehicles.  The  FHWA 
received  one  comment  from  the 
NCUTCD  opposed  to  this  new  language, 
suggesting  that  the  issues  covered  in  die 
new  text  are  covered  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  regulations  and 
should  not  be  included  in  the  MUTCD. 
The  Laborers'  Health  and  Safety  Fund  of 
North  America  and  NIOSH  expressed 
support  for  the  new  language,  stating 
that  including  this  language  in  the 
MUTCD  is  very  important,  because  it 
emphasizes  the  hazards  to  workers  on 
foot  created  by  moving  construction 
vehicles  and  equipment  within  the  work 
zone.  Comments  from  the  Kansas  EKDT 
and  NIOSH  suggested  editorial 
revisions,  which  the  FHWA  adopts  in 
this  final  rule. 

hi  the  NPA,  the  FHWA  proposed 
adding  to  the  GUIDANCE  statement  that 
workers  exposed  to  the  risks  of  moving 
roadway  traffic  or  construction    - 
equipment  should  wear  high  visibility 
apparel  meeting  the  requirements  of  the 
Americaih  National  Standard  for  High 
Visibihty  Safety  Apparel  *3  and  labeled 


as  meeting  ANSI  107-1999  Standard 
Performance  for  Class  1.  2,  or  3'risk 
exposure.  The  FHVVA  received  seven 
comments  from  the  North  American 
Association  of  Transportation  Safety 
and  Health  Officials  (NAATHSO). 
ATSSA.  die  Virginia  DOT,  Caltrans,  die 
Laborers'  Health  and  Safety  Fund  of 
North  America,  NIOSH,  and  a  traffic 
control  device  manufacturer  in  support 
of  this  change,  three  of  which  suggested 
stronger  language  to  change  this  to  a 
STANDARD.  The  FHWA  received 
thirteen  comments  from  the  NCUTCD, 
contractors,  and  State  and  local  highway 
agencies  opposed  to  the  proposed  safety 
apparel  recommendations.  "The  FHWA 
adopts  the  wording,  as  proposed  in  the 
NPA.  but  makes  changes  in  Section 
6E.02  High  Visibility  Safety  Apparel  to 
address  issues  regaiding  high-visibiUty 
flagger  safety  apparel. 

while  NIOSH  supported  the  proposed 
wording  that  a  "competent  person"  be 
responsible  for  the  worker  safety  plan 
within  the  activity  area,  several 
commenters  representing  State  and  local 
highway  agencies  and  contractors 
opposed  the  language,  stating  that  the 
phrase  was  vague.  The  FHWA  beUeves 
that  this  language  is  not  vague  and  that 
it  is  specific  enough  to  be  reasonably 
applied  by  jurisdictions.  The  FHWA 
adopts  the  text  as  proposed  in  the  NPA. 

In  the  NPA,  the  FHWA  proposed  a 
phase-in  target  compliance  date  of  five 
years  fit)m  the  effective  date  of  this  final 
rule  for  this  change.  The  FHWA 
received  comment  from  the 
International  Safety  Equipment 
Association  (ISEA)  and  the  Laborers' 
Health  and  Safety  Fund  of  North 
America,  indicating  that  worker 
clothing  is  an  expendable  item  that 
wears  out  quickly  and  must  be  replaced 
much  sooner  than  five  years  and 
therefore  no  special  phase-in  target 
compliance  date  is  needed.  Other 
commenters  suggested  that  a  shorter 
phase-in  target  compliance  date  is 
advisable  because  of  the  important 
safety  benefits  of  high  visibility  safety 
apparel.  The  FHWA  beUeves  that  hi^- 
visibility  safety  apparel  for  all  workers, 
including  supervisors,  is  very  important 
for  safety  in  temporary  traffic  control 
areas.  Not  all  worker  clothing  wears  but 
and  is  replaced  quickly,  especially  the 
safety  apparel  worn  on  the  job  site  by 
supervisors  and  managers.  To  provide 
for  a  reasonably  rapid  implementation 
of  this  important  change  while 


*^  "American  National  Standard  for  High 
Visibility  Safety  Apparel,"  ANSI/ISEA  107-1999. 
1999  Edition,  or  equivalent  revision,  is  available  for 


purchase  from  ISEA — ^The  Safety  Equipment 
Association,  bv  telephone  (703)  525-1695,  focsimile 
(703)  528-2148.  mail  ISEA,  1901  North  Moore 
Street,  Suite  808,  Arlington.  VA  22209.  Also,  a 
summary  of  information  about  the  three  classes  of 
apparel  in  the  standard  is  available  at  the  following 
URL:  http://www.safetyequipment.org/hivisstd.htm. 
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.minimizing  impacts  on  State  and  local 
governments,  the  FHWA  establishes  a 
three-year  phase-in  target  compliance 
date  from  die  effective  date  of  this  final 
rule  for  the  changes  regarding  worker 
safety  apparel. 

Additionally,  in  the  same  GUIDANCE 
statement,  the  FHWA  adds  "Activity 
Area"  to  the  list  of  key  elements  of 
worker  safety  and  temporary  traffic 
control  management  that  should  be 
considered  to  improve  worker  safety. 
The  FHWA  received  two.comments 
from  Laborers'  Health  and  Safety  Fimd 
of  North  America  and  NIOSH  in  support 
of  this  new  text,  and  one  comment  from 
the  NCUTCD  opposed  to  it.  The 
NCUTCD  suggested  that  this  text  is 
already  covered  in  Chapter  6B.  The 
FHWA  disagrees  because  worker  safety 
is  very  important  and  early  planning  is 
where  many  significant  worker  safety 
improvements  can  be  made.  The  FHWA 
adopts  the  new  text  in  this  final  rule, 
with  minor  editorial  changes. 

The  FHWA  includes  "Worker  Safety 
Planning"  to  the  list  of  key  elements  of 
worker  safety  and  temporary  traffic 
control  management  that  should  be 
considered  to  improve  worker  safety. 
The  worker  safety  plan  should  be  in 
accordance  with  the  Occupational 
Safety  and  Health  Act  of  1970,  "General 
Duty  Clause"  Section  5  (a)(1)— Public 
Law  91-596,  84  Stat.  1590,  December 
29, 1970,  as  amended,  and  with  the 
requirement  to  assess  worker  risk 
exposuires  for  each  job  site  and  job 
classification  in  accordance  widi  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  Regulations  as 
found  in  29  CFR  1926.20(b)(2).  While 
NIOSH  supported  this  new  language, 
there  were  comments  from  the 
NCUTCD,  the  Virginia,  Kansas. 
Califomis,  and  North  Carolina  IXDTs, 
the  City  of  Charlotte,  North  Carolina, 
and  a  private  citizen  opposed  to  it.  The 
opposing  commenters  suggested  that  the 
information  in  this  paragraph  is  beyond 
what  would  be  typical  MUTCD  material. 
The  FHWA  disagrees  with  the  opposing 
commenters  because  this  is  GUIDANCE 
rather  than  a  STANDARD,  and  the 
FHWA  adopts  this  text  to  emphasize  the 
importance  of  worker  safety  and  to 
assiue  that  the  applicable  laws  and 
regulations  are  referenced. 

The  FHWA  adds  a  new  SUPPORT 
statement  at  the  end  of  the  section  that 
contains  information  previously 
included  in  item  E  of  the  GUIDANCE 
statemeQt  regarding  the  judicious  use  of 
special  devices  to  maintain  their 
effectiveness.  The  FHWA  received  one 
comment  from  NIOSH  opposing  this 
change,  stating  that  the  statement  merits 
continued  emphasis  in  order  to  prevent 
misuse.  The  FHWA  disagrees  because 


the  ori  pnal  placement  of  this  statement 
in  item  E  made  it  erroneously  appear  to 
be  an  ( >PTION,  when  in  fact  it  was  a 
SUPPC  iRT.  The  FHWA  adopts  the 
change  as  proposed  in  the  NPA. 

231.  In  Section  6E.01  Qualifications 
for  Fla  gers,  the  FHWA  rewrites  the 
GUID/  NCE  statement  in  its  entirety  to 
descril^e  in  terms  more  appropriate  to  a 
tempoi  ary  traffic  control  zone 
enviro;  unent  the  recommended  skills 
and  ab  lities  for  a  flagger.  This  change 
reflect!  the  state  of  the  practice  in 
flagger  selection  and  training.  The 
FHWA  received  no  comments  regarding 
this  ch  mge;  and  adopts  this  change. 

232.  [n  Section  6E.02  High-Visibility 
Safety  Vpparel  (titled  High- Visibility 
Clothii  g  in  the  NPA),  the  FHWA 
propoa  id  to  add  to  the  first  STANDARD 
statemi  tnt  the  requirement  that  flaggers 
wear  si  fety  apparel  meeting  the 
require  ments  of  the  American  National 
Standa  rd  for  High  Visibility  Apparel 
and  labeled  as  meeting  ANSI  107-1999 
Standatd  Performance  for  Class  3  risk 
exposu  re,  to  improve  worker  visibility 
to  appi  oaching  road  users.  While  the 
FHWA  received  six  comments  from 
ATSS/  ,  the  Virginia  DOT,  the  City  of 
Tucsot ,  Arizona,  the  International 
Safety  i;quipment  Association,  the 
Lahore;  s'  Health  and  Safety  Fund  of 
North  i  America,  and  NIOSH  in  support 
of  usin  I  Class  3  high  visibility  safety 
appare  for  flaggers  under  all  conditions, 
there  w  ere  sixteen  comments  from  the 
NCUT(  :D.  ATSSA,  NAATSHO,  the 
South  ( Carolina,  North  Carolina, 
Wiscoi  sin,  and  Oregon  DOTs, 
contrac  tors,  and  a  private  citizen 
oppose  i  to  it,  at  least  for  daytime 
activit] .  Several  commenters  stated  that 
with  th  3  extreme  heat  conditions  in  the 
South,  vlidwest,  and  Western  States  that 
their  w  arkers  endure  in  the  summer, 
wearin  ;  the  required  uniform  jacket  and 
pants  c  r  jumpsuit  would  create  more 
health  )roblems.  Based  onall  of  the 
docket  -omments,  the  FHWA  agrees  that 
Class  3  high  visibility  safety  apparel  for 
flagger  activity  should  not  be  a 
require  nent.  Instead,  the  FHWA 
establi!  hes  that,  for  both  day  and  night 
time  ac  tivity.  Class  2  high  visibility 
safety  { pparel  shall  be  required.  The 
FHWA  also  concludes  that  for  nighttime 
flagger  ictivity,  Class  3  high  visibility 
safety  a  pparel  should  be  considered  for 
flagger  wear  rather  than  Class  2.  Even 
with  th  s  requirements  for  flagger 
station!  to  be  illuminated  for  night 
activitjj  that  the  FHWA  establishes  in 
Section  6E.05  Flagger  Stations,  Class  3 
safety  apparel  should  at  least  be 
consid(  red  for  nighttime  flagger  wear 
becausi  [  of  its  increased  retroreflective 
surface  area.  The  FHWA  revises  the 


STANDARD  statement  and  adds  a 
GUIDANCE  statement  accordingly. 

hi  the  NPA,  the  FHWA  proposed  a 
phase-in  target  compliance  date  of  five 
years  for  this  change.  The  FHWA 
received  comments  from  ATSSA  and 
the  Virginia  DOT  indicating  that  flagger 
clothing  is  considered  expendable 
because  it  wears  out  and  must  be 
replaced  much  sooner  than  five  years 
and  therefore  no  special  phase-in  target 
compliance  date  is  needed.  Other 
commenters  suggested  that  a  shorter 
phase-in  target  compliance  date  is 
advisable  because  of  the  important 
safety  benefits  of  high  visibility  safety 
apparel.  The  FHWA  believes  that  high- 
visibility  safety  apparel  for  all  flaggers, 
including  supervisors  who  sometimes 
perform  this  duty,  is  very  important  for 
safety  in  temporary  traffic  control  areas. 
Not  all  worker  clothing  wears  out  and 
is  replaced  quickly,  especially  the  safety 
apparel  worn  on  the  job  site  by 
supervisors  and  managers.  To  provide 
for  a  reasonably  rapid  implementation 
of  this  important  change  while 
minimizing  impacts  on  State  and  local 
governments,  the  FHWA  establishes  a 
three-year  phase-in  target  compliance 
date  from  tiie  effective  date  of  this  final 
rule  for  the  changes  regarding  flagger 
safety  apparel. 

233.  In  Section  6E.03  Hand-Signaling 
Devices,  the  FHWA  proposed  in  the 
NPA  to  add  to  the  OPTION  statement 
other  design  configurations  for  adding 
white  lights  to  the  STOP/SLOW  paddle 
to  improve  visibility  and  conspicuity. 
The  FHWA  received  two  comments 
from  the  City  of  Tucson,  Arizona,  and 
the  Laborers'  Health  and  Safety  Fund  of 
North  America  in  support  of  the 
proposed  changes  and  nine  comments 
from  NCUTCD,  the  Arizona  DOT, 
Caltrans,  private  citizens,  and  traffic 
control  device  manufacturers  opposed 
to  it.  The  opposing  commenters 
suggested  that  red  and  yellow  lights 
should  also  be  permitted,  and  that  the 
information  regarding  the  design 
configurations  needed  more  detail.  The 
FHWA  agrees  that  these  other  colors  of 
lights  will  be  helpful  to  road  users  at 
night,  as  determined  by  a  New  York 
State  study.""  Therefore,  the  FHWA 
revises  the  OPTION  statement  in  this 
final  rule  to  include  the  use  of  red  and 
yellow  lights,  as  appropriate.  The 
FHWA  also  adds  two  new  paragraphs  to 
the  following  STANDARD  statement  to 
provide  appropriate  restrictions  on  the 
mixing  of  colors  of  lights  on  the  STOP 


"  A  copy  of  "EffBctiveness  of  STOP/SLOW 
Paddles  Equipped  With  Flashing  Red  and  Flashing 
Yellow  Lights."  Experiment  VI-117(E)  STOP  SLOW 
PADDLE,  by  Daniel  Paddick,  P.E.,  New  York  State 
Department  of  Transportation,  is  available  on  the 
docket. 


Federal  Register /Vol.  68.  No.  224  /  Thursday,  November  20,  2003 /Rules  and  Regulations       65549 


and  SLOW  paddles,  and  well  as 
additional  information  regarding  the 
arrangement  of  Ughts  on  &e  paddles. 

The  FHWA  adds  to  the  second 
STANDARD  statement  requirements  for 
the  performance  of  flashing  lights  that 
are  used  on  the  STOP/SLOW  paddle. 
These  flashing  rate  values  are  identical 
to  the  flashing  rate  used  in  other  parts 
of  the  MUTCD.  Five  commenters 
representing  the  New  York  State 
Assembly,  traffic  control  device 
manufactiuers,  and  a  private  citizen 
suggest  that  "triple"  flash  modes  be 
allowed;  however,  the  FHWA  disagrees 
because  such  high  flash  rates  would 
appear  more  like  a  flicker  than  a  flash 
and  those  rates  would  be  close  to  the 
flash  rates  that  may  cause  epileptic 
seizures.45  The  FHWA  adopts  the 
change,  as  proposed  in  the  NPA. 

234.  In  Section  6E.05  Flagger  Stations, 
the  FHWA  revises  the  first  STANDARD 
statement  to  indicate  that  flagger 
stations  shall  be  located  such  that 
approaching  road  users  will  have 
sufficient  distance  to  stop  at  an 
intended  stopping  point.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  this 
change,  and  two  comments  from  the 
City  of  Charlotte,  North  Carolina,  and  a 
private  citizen  opposed  to  it.  Those  who 
opposed  the  change  suggested  that  it 
should  be  changed  to  a  GUIDANCE.  The 
FHWA  disagrees  because  it  is  important 
that  flagger  stations  be  located  where 
approaching  road  users  can  safely  stop, 
and  adopts  the  change  in  this  final  rule. 

To  enhance  worker  safety,  the  FHWA 
adds  a  GUIDANCE  statement  following 
the  first  OPTION  statement  to  indicate 
that  flagger  stations  should  be  located  so 
that  an  errant  vehicle  has  space  to  stop 
without  entering  the  work  space.  The 
FHWA  received  one  comment  from  the 
Laborers'  Health  and  Safety  Fund  of 
North  America  specifically  in  support  of 
this  new  statement.  In  the  NPA,  the 
FHWA  proposed  that  this  statement 
appear  after  the  first  STANDARD 
statement;  however,  a  commenter  from 
the  City  of  Charlotte,  North  Carolina, 
and  a  private  citizen  suggested  moving 
it  further  back  in  the  section  to  tie  in 
better  with  the  adjacent  statements.  The 
FHWA  agrees  and  adopts  this  new 
GUIDANCE  statement  in  this  final  rule. 


••5  The  website  of  the  National  Society  for 
Epilepsy,  a  professional  society  in  the  United 
Kingdom  that  specializes  in  epilspsy,  states  that  a 
flash  rate  of  5  to  30  hertz  (flashes  per  second)' can 
cause  seizures  in  some  people.  This  information  is 
available  at  the  following  URL;  http:// 
www.epiIepsynse.org.uk/pages/info/Ieaflets/ 
photo.cfm.  A  variety  of  wet»ites  of  U.S. 
organizations  also  refer  to  the  problem  of 
photosensitivity  (triggering  of  seizures  by  flickering 
lights)  among  epileptic  persons. 


In  the  NPA,  the  FHWA  proposed 
changing  the  first  SUPPORT  statement 
to  indicate  that  the  Table  6E-1  provides 
information  regarding  the  stopping  sight 
distance  as  a  function  of  speed.  The 
FHWA  received  one  conunent  from  the 
Illinois  DOT  opposed  to  this  change, 
stating  that  the  use  of  Table  6E-1  is 
ciuTently  clear  in  the  text  and  title  of  the 
table  in  the  2000  MUTCD.  The  FHWA 
disagrees  because  the  revised  SUPPORT 
statement  matches  the  new  title  of  the 
table,  which  provides  the  stopping  sight 
distances  for  various  speeds.  The  FHWA 
adopts  the  change;  however,  the  FHWA 
incorporates  the  text  into  the  following 
OPTION  statement  in  this  final  rule. 

The  FHWA  revises  the  first  OPTION 
statement  to  indicate  that  the  distances 
shown  in  Table  6E-1  may  be  used  for 
the  location  of  a  flagger  station.  The 
FHWA  received  one  conunent  from 
NIOSH  in  support  of  this  change; 
however,  two  commenters  from  Caltrans 
and  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen  opposed 
to  it.  The  opposing  commenters 
suggested  that  the  FHWA  retain  the 
language  from  the  2000  MUTCD 
indicating  that  the  distances  may  be 
increased  for  downgrades  and  other 
conditions  that  affect  stopping  distance. 
The  FHWA  agrees  and  modifies  the 
OPTION  statement  to  include  this 
additional  information  in  this  final  rule. 

The  FHWA  changes  the  title  of  Table 
6E-1  from  "Distance  of  Flagger  Stations 
in  Advance  of  the  Work  Space"  to 
"Stopping  Sight  Distance  as  a  Function 
of  Speed"  and  changes  the  distance 
values  to  be  in  agreement  with 
AASHTO's  "A  Policy  on  Geometric 
Design  of  Highways  and  Streets."''^  The 
FHWA  received  three  comments  from 
the  Laborers'  Health  and  Safety  Fxmd  of 
North  America,  NiOSH,  and  the  City  of 
Tucson,  Arizona,  in  support  of  this 
cheinge,  and  adopts  this  change. 

Additionally,  the  FHWA  changes  the 
GUIDANCE  statement  (in  the  2000 
MUTCD)  to  a  STANDARD  statement  to 
indicate  that,  except  in  emergency 
situations,  flagger  stations  shall  be 
preceded  by  an  advance  warning  sign  or 
signs  and  that,  except  in  emergency 
situations,  flagger  stations  shall  be 


■•*  "A  Policy  on  Geometric  Design  of  Highways 
and  Streets,"  4th  Edition,  2001,  in  both  hardcopy 
and  CD-ROM,  is  available  from  the  American 
Association  of  State  Highway  and  Transportation 
Officials  (AASHTO)  by  telephone  (800)  231-3475, 
facsimile  (800)  525-5562,  mail  AASHTO,  P.O.  Box 
96716,  Washington.  DC  20090-6716.  or  at  its  Web 
site  http://www.transportation.org  and  click  on 
Bookstore.  This  document  is  a  guide,  based  on 
established  practices  and  supplemented  by 
research,  to  provide  guidance  to  the  highway 
designer  to  provide  for  the  needs  of  highway  users 
while  maintaining  the  integrity  of  the  environment. 
It  is  incorporated  by  reference  into  the  CFR  at  23 
CFR  625.4. 


illuminated  at  night.  The  FHWA 
believes  that  anytime  a  flagger  is  active 
at  night,  illumination  of  the  flagger 
station  is  important  to  make  the  flagger 
more  visible  to  approaching  road  users. 
The  FHWA  received  one  comment  bojn 
a  private  citizen  suggesting  that  more 
detail  be  provided  to  specify  the 
meaning  of  "illumination,"  and  five 
comments  from  the  Kansas  and 
Wisconsin  DOTs.  the  City  of  Charlotte. 
North  Carolina,  and  a  private  citizen 
suggesting  that  this  statement  remain  a 
GUIDANCE  because  during 
emergencies,  where  flagging  is  needed 
at  night,  portable  lighting  units  are  not 
always  available.  The  FHWA  agrees  that 
lighting  and/or  advance  warning  signs 
are  not  always  available  for  emeigency 
situations,  and  revises  the  STANDARD 
statement  to  exclude  emeigency 
situations. 

235.  In  Section  6F.01  Tvpes  of 
Devices,  the  FHWA  adds  a  SUPPORT  at 
the  beginning  of  this  chapter  defining 
the  acronym  "TTC"  as  discussed  above 
at  the  start  of  the  Part  6  discussion.  The 
FHWA  also  adds  a  new  SUPPORT 
statement  that  includes  a  reference  to 
the  FHWA 's  policy*''  requiring  that  all 
roadside  appurtenances  on  the  National 
Highway  System  meet  crashworthy 
performance  criteria  and  referring  to 
and  repeating  the  definition  of 
crashworthy  as  stated  in  Section  1A.13 
Definitions  of  Words  and  Phrases  in  this 
Manual.  The  FHWA  adds  these 
statements  to  consolidate  information, 
to  emphasize  FHWA  policies  regarding 
accessibility  and  crashworthiness,  and 
to  be  consistent  with  crashworthiness 
provisions  in  Section  6F.03,  6F.58, 
6F.53,  6F.66,  and  6F.82. 

The  FHWA  also  relocates  the  final 
OPTION  and  SUPPORT  statements  bom 
this  section,  and  places  them  in  Section 
6F.02  General  Characteristics  of  Signs, 
because  this  information  regarding  sign 
colors  is  more  appropriate  in  that 
section.  The  FHWA  makes  this  minor 
editorial  change  to  move  these 
statements  for  clarity  and  consolidation 
with  other  text  regarding  sign  colors. 

236.  In  Section  6F.02  General 
Characteristics  of  Signs,  following  the 
first  STANDARD  statement,  the  FHWA 
inserts  OPTION  and  SUPPORT 
statements  regarding  the  color  of 
warning  signs  in  temporary  traffic 
control  zones.  These  statements  were  in 
Section  6F.01  in  the  NPA  and  2000 
MUTCD,  however  the  FHWA  moves 
them  to  this  section  in  this  final  rule 
where  they  are  more  appropriate. 


*^  Information  on  the  FHWA  policy  is  available  at 
the  following  URL;  http://safety.ftiwa.dot.gov/ 
programs/ roadside _haTdwaie. htm 


The  FHWA  adds  to  the  second 
OPTION  statement  that  warning  and 
guide  signs  used  for  temporary  traffic 
control  of  incident  management 
situations  may  have  a  black  legend  and 
border  on  a  fluorescent  pink  (referred  to 
as  coral  in  the  NPA)  background.  The 
FHWA  received  one  comment  from  the 
Virginia  DOT  in  support  of  this  change, 
and  one  from  a  traffic  control  device 
manufacturer  opposed  to  it.  The 
opposing  commenter,  representing  the 
sign  manufacturing  industry,  suggested 
that  stronger  language  changing  this  to 
a  GUIDANCE  would  help  define  the  use 
of  the  color  for  this  application  and 
reduce  confusion,  resulting  in  increased 
recognition  and  association  with 
incidents  on  the  part  of  the  road  user. 
The  FHWA  disagrees  because  of  the 
implanned  nature  of  incidents  and  the 
varied  agencies  and  capabilities  of  first 
responders,  agencies  should  have  the 
ability  to  continue  to  use  orange  signs 
in  incident  management  situations.  Use 
and  experience  with  the  fluorescent 
pink  color  over  time  will  increase 
awareness.  The4=HWA  adopts  the 
optional  color  fluorescent  pink  in  this 
final  rule. 

The  FHWA  adds  a  new  table, 
numbered  and  titled,  "Table  6F-1  Sizes 
of  Temporary  Traffic  Control  Signs" 
showing  the  sizes  of  temporary  traffic 
control  warning  signs  to  facilitate  the 
proper  use  of  signs  in  temporary  traffic 
control  zones.  This  table  contains  the 
sizes  that  were  illustrated  with-the 
individual  signs  in  the  figures  in 
Chapter  6F  in  the  NPA.  This  table 
-Consolidates  the  information  in  one 
location  for  clarity  and  easy  reference. 
The  FHWA  references  this  table  in  the 
second  STANDARD  statement.  The 
FHWA  also  revises  the  third  OPTION 
statement  to  indicate  that  the 
dimensions  of  signs  shown  in  Table  6F- 
1  may  be  increased  wherever  necessary 
for  greater  legibility  or  emphasis.  The 
FHWA  adds  this  table  and  makes  these 
changes  to  respond  to  a  comment  from 
Caltrans  suggesting  that  a  table  of  sign 
sizes  in  Part  6  would  better  serve  users 
than  having  the  information  spread 
throughout  the  part,  and  to  clarify 
dimensions  related  to  the  class  of 
highway  on-which  the  various  sizes  are 
recommended.  The  FHWA  also  removes 
sign  sizes  bom.  the  pages  of  sign  images 
throughout  this  chapter,  because  this 
table  consolidates  all  information 
reguxiing  sign  sizes  in  one  location. 

The  FHWA  revises  the  wording  and 
changes  the  last  SUPPORT  statement, 
regarding  external  sign  illumination,  to 
a  STANDARD  because  of  the  need  for 
consistency  with  requirements 
throughout  other  areas  of  the  MUTCD. 
The  FHWA  received  two  comments 
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fitjm  tie  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen  noting 
this  inconsistency  and  suggesting  that  it 
>cted,  and  the  FHWA  agrees  that 
lortant  to  be  consistent. 
In  Sectiori"6F.03  Sign  Placement, 
^  St  STANDARD  statement,  the 
[adds  "bicycle  movements"  to 
the  listl  of  reasons  why  in  urban  areas 
the  distance  between  the  bottom  of  the 
sign  and  the  top  of  the  near  edge  of  the 
traveled  way  shall  be  at  least  2.1  m  (7 
ft),  to  enhance  safety  for  bicyclists.  The 
FHWA  received  seven  comments  from 
the  Cit '  and  County  of  Denver  and 
private  citizens  in  support  of  this 
changoand  two  comments  from  the 
Ohio  E  OT  and  a  private  citizen  opposed 
to  it.  T  le  Ohio  DOT  questioned  the 
relatioi  iship  between  the  presence  of  a 
bicycle  and  sign  height.  The  FHWA 
believe  s  that  because  bicyclists  do  ride 
on  side  walks  in  urban  areas,  they  will 
have  aQ  effect  on  signs,  especially  when 
riding :  n  a  standing  position,  thus 
higher  noimting  heights  are  needed.  A 
private  citizen  felt  that  this  should  not 
be  a  SmNDARD  statement  if  obvious 
exceptions  exist,  unless  they  are 
specifically  listed.  The  FHWA  believes 
that  thi  5  STANDARD  is  consistent  with 
the  first  paragraph  of  Section  2A.18 
Mounting  Height,  which  is  also  a 
STANDARD.  The  FHWA  adds  a  new 
SUPPORT  statement  (consistent  with 
Sectioij  2A.18)  that  the  mounting 
heightsi  apply  except  as  otherwise 
provided  elsewliere  in  the  MUTCD. 

Addiionally,  the  FHWA  adds 
language  to  the  STANDARD  requiring 
signs  to  be  mounted  and  placed  in 
accordance  with  Section  4.4  of  the 
"Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)."48  The  FHWA 
received  three  comments  from  the  City 
of  Tucaon,  Arizona,  and  associations 
representing  the  blind  community  in 
suppor|  of  this  new  text,  and  conunents 
from  thfe  NCUTCD.  the  Ohio  DOT,  and 
Lake  County,  Illinois,  opposed  to  it.  The 
opposiBg  commenters  stated  several 
reasons,  including  that  this  statement  is 
repetitive  throughout  Part  6,  that 
agenci^  need  the  flexibility  to  use 
engineering  judgment  on  a  case-by-case 
basis  tcj  determine  the  appropriate 
measures  in  a  temporary  traffic  control 
plan,  aid  that  the  guidelines  should  be 
specifically  stated  in  the  MUTCD,  rather 


kricans  with  Disabilities  Act  Accessibility 
Guidelinis  for  Buildings  and  Facilities  (ADAAG)," 
as  amended  through  January  1998,  is  published  by 
the  U.S.  Architectural  and  Transportation  Barriers 
Compliance  Board  (Recess  Board).  1331  F  Street, 
NW.,  Suil  B  1000,  Washington,  DC  2004-111.  It  may 
be  obtain  id  from  the  Access  Board,  or  viewed 
electroni<  ally  at  the  following  URL:  http:// 
www.aca  ss-boaTd.gov/adaag/htndJadaag.htm. 


than  referenced.  The  FHWA  disagrees 
because  the  ADAAG  guidelines  are  too 
volimiinous  to  include  directly  in  the 
MUTCD  and  because  ADAAG  provides 
flexibility  to  determine  the  ne^  for 
accommodation  of  pedestrians  with 
disabilities  and  the  actual  applications 
that  will  be  used  when  necessary.  The 
FHWA  adopts  the  text,  as  proposed  in 
the  NPA  with  a  modification  to  address 
the  issue  of  need  for  accommodation. 
Repetition  is  important  to  elevate  the 
practitioners'  awareness  on  the 
accommodation  of  pedestrians  vrith 
disabilities  and  there  are  specific  details 
in  this  and  other  sections  of  Part  6  on 
the  installation  of  devices  to  satisfy 
accommodation. 

Additionally,  the  FHWA  adds  to  the 
second  GUIDANCE  statement  that  signs 
moimted  lower  than  2.1  m  (7  ft)  should 
not  project  more  than  100  mm  (4  in) 
into  pedestrian  facilities.  This  is  in      , 
accordance  with  the  "Americans  With 
Disabilities  Act  Accessibility  Guidelines 
For  Buildings  And  Facilities  (ADAAG)." 
The  FHWA  received  two  comments 
from  associations  representing  the  blind 
commiuiity  supporting  this  change,  and 
comments  from  the  NCUTCD  and  a 
traffic  engineering  consultant  opposed 
to  it.  The  NCUTCD  felt  that  this 
information  was  repetitive  and  the 
traffic  engineering  consultant  suggested 
that  "sidewalk"  be  removed  from  the 
GUIDANCE  statement  to  better 
accommodate  urban  settings  where 
paved  sidewalks  extend  from  the  curb 
face  to  the  building  line.  The  FHWA 
disagrees  and  adopts  the  text  as 
proposed  in  the  NPA. 

hi  the  NPA,  the  FHWA  proposed 
adding  a  SUPPORT  statement  indicating 
that  the  design  and  placement  of  work 
zone  signs  is  described  elsewhere  in 
Chapter  6F  of  the  Manual.  The  FHWA 
received  one  comment  from  the 
NCUTCD  opposed  this,  suggesting  that 
this  statement  is  not  necessary.  The 
FHWA  agrees  and  deletes  this  statement 
from  this  final  rule. 

Additionally,  in  the  2000  MUTCD,  the 
FHWA  established  a  new  requirement 
in  this  section  that  sign  supports  for 
temporary  traffic  control  devices  shall 
be  crashworthy,  but  no  special  phase-in 
target  compliance  date  was  established 
at  that  time.  Based  on  comments  that 
agencies  are  encountering  difficulties    - 
and  economic  impacts  given  the 
extensive  testing  of  devices  that  has  to 
occur  in  accordance  with  NCHRP 
Report  350 '*9  in  order  to  determine  and 


"s  NCHRP  Report  350,  "Recommended 
Procedures  for  the  Safety  Performance  Evaluation  of 
Highway  Features,"  1993,  is  available  for 
downloading  from  the  Transportation  Research 
Board  at  the  following  URL:  http://gulUver.tib.org/ 
pubUcations/nchrp/nchrp_rpt_350-a.pdf. 
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certify  crashworthiness,  the  FHWA 
detennines  that  a  special  phase-in  target 
compUance  date  is  required  for  the 
crashworthiness  provision  in  this 
section,  hi  this  final  rule,  the  FHWA 
establishes  a  phase-in  target  compliance 
date  of  January  17,  2005  for  sign 
supports  for  temporary  traffic  control 
devices  to  be  crashworthy.  This  is 
consistent  with  guidance  previously 
communicated  informally  to 
jurisdictions  in  training  and 
presentations  by  the  FHWA  Office  of 
Safety  regarding  roadside  safety  and 
countermeasures  for  run-off-the-road 
crashes,  and  is  a  reasonable  phase-in 
target  date  for  achieving  compliance. 

Additionally,  the  FHWA  adds  a 
GUIDANCE  statement  regarding  the 
type  of  sign  post  to  be  used  in  the  clear 
zone.  The  FHWA  received  three 
comments  from  the  NCUTCD,  the  City 
of  Charlotte.  North  Carolina,  and  a 
private  citizen  opposed  to  the  new 
GUIDANCE.  The  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggested  that  the  statement  be 
strengthened  to  a  STANDARD,  in  order 
to  require  that  sign  posts  placed  in  the 
clear  zone  be  yielding  or  breakaway. 
The  FHWA  disagrees  that  this  should  be 
a  STANDARD  because  jurisdictions 
need  the  flexibility  to  address  luiusual 
situations,  but  the  FHWA  revises  the 
wordingcf  the  GUIDANCE  in  this  final 
rule  to  be  consistent  with  other 
references. 

The  FHWA  also  adds  a  SUPPORT 
statement  regarding  crashworthiness  of 
sign  supports.  The  FHWA  received 
three  comments  from  the  NCUTCD,  the 
City  of  Charlotte,  North  Carolina,  and  a 
private  citizen  suggesting  that  this 
statement  is  not  necessary.  The  FHWA 
disagrees  because  this  statement 
conveys  important  information  about 
crashworthiness  of  sign  supports.  The 
FHWA  revises  the  statement  slightly  in 
this  final  rule  to  clarify  the  language  and ' 
add  a  reference  to  NCHRP  Report  350. 

fa  the  NPA,  the  FHWA  proposed 
adding  OPTION,  GUIDANCE,  and 
OPTION  statements  at  the  end  of  the 
section  regarding  sign  supports  for  long- 
term  and  short-term  use.  Based  on 
comments,  the  FHWA  removes  these 
statements  from  this  final  rule,  because 
this  information  is  contained  in  Section 
6F.01  Types  of  Devices  and  it  is  not 
necessary  to  repeat  it  in  this  section. 

fa  Figure  6F-2,  the  FHWA  adds  the 
phrase,  "above  the  traveled  way,"  to  the 
mounting  height  notes  m  the  figure  to 
be  consistent  with  the  corresponding 
standard  statements  in  this  section. 

238.  fa  Section  6F.06  Regulatory  Sign 
Design,  the  FHWA  changes  the  first 
sentence  of  the  SUPPORT  statement  (fa 
the  2000  MUTCD)  to  become  a  new 


STANDARD  statement  at  the  beginnmg 
of  the  section,  stating  that  temporary 
traffic  control  regidatory  signs  shall 
conform  to  the  standards  for  regulatory 
signs  presented  fa  Part  2  and  fa  the 
FHWA's  "Standard  Highway  Signs- 
book,  fa  the  2000  MUTCD,  this  sentence 
contains  the  word  "shall"  but  was 
faadvertently  included  in  the  SUPPORT 
statement.  This  will  make  this  statement 
consistent  with  the  remainder  of  the 
MUTCD.  The  remafader  of  the 
SUPPORT  statement  remafas  a 
SUPPORT  statement.  The  FHWA 
received  two  comments  from  ATSSA 
and  the  City  of  Tucson,  Arizona,  fa 
support  of  this  change,  and  facorporates 
this  change  in  this  final  rule. 

Additionally,  the  FHWA  identifies  the 
three  page  images  of  regulatory  signs 
that  follow  page  6F-7  (as  niunbered  fa 
the  2000  MUTCD)  as  "Figure  6F-3 
Regulatory  Signs  fa  Temporary  Traffic 
Control  Zones."  and  numbers  them 
Sheets  1  and  2.  fa  the  NPA,  the  FHWA 
proposed  that  each  page  of  sign  images 
have  a  distinct  figxu-e  number  and  title; 
however,  several  commenters  suggested 
that  the  various  titles  were  confusing. 
Additionally  the  FHWA  removes  all  of 
the  sign  sizes  from  the  pages  of  sign 
images,  because  sign  sizes  are  now 
included  in  Table  6F-1. 

In  the  NPA,  the  FHWA  proposed 
increasfag  the  size  of  the  following  signs 
in  Table  6F-1:  PEDESTRIAN 
CROSSWALK.  SIDEWALK  CLOSED, 
SIDEWALK  CLOSED  USE  OTHER  SIDE, 
SIDEWALK  CLOSED  CROSS  HERE,  and 
SIDEWALK  CLOSED  AHEAD  CROSS 
HERE  to  make  it  easier  for  a  pedestrian 
to  read  these  signs  from  across  a  wide 
street.  The  FHWA  received  comments 
from  the  NCUTCD.  the  City  of  Charlotte. 
North  Carolfaa,  and  a  private  citizen 
opposed  to  the  larger  sign  sizes,  and  one 
comment  bom  the  Connecticut  DOT 
questioning  why  the  larger  signs  were 
needed.  The  reason  for  increasing  the 
size  of  the  signs  was  to  make  them  more 
readable  from  across  the  street,  and  to 
make  them  more  readable  by 
pedestrians  with  visual  disabilities. 
Based  on  the  comments,  and  FHWA's 
judgment  that  48-inch-wide  signs  would 
be  too  wide,  thus  in  some  cases  blocking 
the  sidewalk,  the  FHWA  restores  the 
size  of  these  signs  to  600  x  300  mm  (24 
X  12  fa)  in  this  final  rule.  Jurisdictions 
may  use  larger  sizes  when  needed  and 
where  feasible. 

239.  fa  Section  6F.12  PEDESTRL\N 
CROSSWALK  Sign  (R9-8).  the  FHWA 
adds  a  STANDARD  statement  following 
the  OPTION  statement  that  if  a 
temporary  crosswalk  is  established,  it 
shall  be  accessible  to  pedestrians  with 
disabilities.  The  FHWA  received  eight 
comments  from  the  City  of  Tucson, 


Arizona,  the  City  and  County  of  Denver, 
and  private  citizens  fa  support  of  this 
new  statement,  and  one  from  the 
NCUTCD  opposed  to  it.  The  NCUTCD 
fadicated  that  the  statement  was 
repetitious.  The  FHWA  agrees;  however, 
repetition  is  necessary  fa  this  case  to 
elevate  awareness,  and  the  FHWA 
adopts  the  statement,  with  an  added 
reference  to  the  new  Section  6D.02 
Accessibility  Consideration*,  which 
provides  additional  information  about 
pedestrian  accessibility. 

240.  fa  Section  6F.13.  SIDEWALK 
CLOSED  Signs  (R9-9.  R9-10.  R9-11, 
R9-lla),  to  provide  adequate  route 
guidance  information  to  pedestrians,  the 
FHWA  proposed  to  add  to  the  first 
GUIDANCE  statement  that  Bicycle/ 
Pedestrian  Detour  (M4-9a)  or  Pedestrian 
Detour  (M4-9b)  signs  should  be  used 
where  pedestrian  flow  is  rerouted.  The 
FHWA  received  one  comment  from  the 
NCUTCD  opposed  to  this  new  text, 
suggesting  that  reference  to  these  signs 
is  not  necessary  in  this  section.  The 
FHWA  disagrees  and  adopts  the 
references  to  the  M4-9a  and  M4-9b 
signs  fa  this  final  rule.  The  SIDEWALK 
CLOSED  signs  are  used  in  situations 
where  the  normal  pedestrian  traffic  is 
rerouted. 

Additionally,  the  FHWA  adds  to  the 
SUPPORT  statement  that  printed  signs 
are  not  useful  to  pedestrians  with  visual 
disabilities.  In  the  NPA,  the  FHWA 
proposed  to  add  th«t  accessible 
pedestrian  signals  can  provide  audible 
information  about  closures  and  alternate 
routes.  The  FHWA  received  one 
comment  from  the  NCUTCD  opposed  to 
this  additional  text,  stating  that  it  was 
repetitive.  The  FHWA  received  three 
comments  from  associations 
representing  the  blfad  community 
suggesting  that  the  statement  be 
expanded  to  provide  more  useful 
faformation  about  how  to  commimicate 
sidewalk  closure  information  to 
pedestrians  with  visual  disabilities.  The 
FHWA  agrees  and  facorporates 
additional  information  regarding  the  use 
of  barriers,  detectable  barricades, 
accessible  signage,  and  audible 
information. 

241.  In  Section  6F.14  Special 
Regulatory  Signs,  the  FHWA  adds  a 
SUPPORT  statement  referencing  Section 
2B.17  FINES  HIGHER  PLAQUE  for 
information  regarding  the  use  of  the 
FINES  HIGHER  sign,  because  this  sign 
can  be  useful  fa  enhancing  speed 
enforcement  in  temporary  traffic  control 
zones.  The  FHWA  received  three 
comments  from  ATSSA,  the  City  of 
Tucson,  Arizona,  and  the  Associated 
General  Contractors  of  America  in 
support  of  this  new  statement,  and  one 
from  the  NCUTCD  opposed  to  it.  The 
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NCUTCD  suggested  that  reference  to 
this  sign  is  not  necessary  in  this  section. 
The  FHWA  disagrees  and  adopts  this 
new  statement  in  this  final  rule. 
Practitioners  may  not  otherwise  find 
that  such  a  sign  exists  without  the 
reference  in  Part  6  where  they  would 
typically  look  for  temporary  traffic 
control  signs  and  the  related  text. 

242.  In  Section  6F.15  Warning  Sign 
Function,  Design,  and  Application,  the 
FHWA  adds  to  the  first  OPTION 
statement  that  warning  signs  used  for 
temporary  traffic  control  incident 
management  situations  may  have  a 
black  legend  and  border  oh  a  fluorescent 
pink  (referred  to  as  coral  in  the  NPA) 
background,  as  an  alternative  to  black 
on  orange.  This  is  consistent  with 
changes  in  Section  6F.02  General 
Characteristics  of  Signs  and  the  new 
thapter  61.  The  FHWA  received  one 
comment  from  Lake  County,  Illinois, 
opposed  to  the  use  of  fluorescent  pink, 
suggesting  that  highway  incident 
management  signing  needs  to  be 
consistent  with  emergency  management 
signing.  The  FHWA  disagrees  because 
these  are  two  different  situations  and 
there  is  no  reason  why  these  signs  need 
to  be  the  same  color.  The  FHWA  adopts 
the  change  as  proposed  in  the  NPA. 

Additionally,  in  the  NPA,  the  FHWA 
proposed  to  add  to  the  GUIDANCE 
statement  that  where  road  users  include 
pedestrians,.the  provision  of 
supplemental  audible  or  tactile  warning 
information  should  be  considered  for 
people  with  visual  disabilities.  The 
FHWA  received  one  comment  from  the 
City  of  Tucson,  Arizona,  in  support  of 
this  statement,  and  four  from 
associations  representing  the  blind 
community  opposed  to  it.  The  NCUTCD 
suggested  that  this  statement  is 
repetitive.  Three  comments  from 
associations  representing  the  blind 
community  suggested  that  the  statement 
be  revised  to  provide  for  supplemental 
audible  information  or  detectable 
barriers  or  barricades,  rather  than  tactile 
information,  for  pedestrians  with  visual 
disabilities.  The  FHWA  agrees  and 
incorporates  these  revisions  in  this  final 
rule.  The  FHWA  also  inserts  a 
SUPPORT  statement  following  the 
GUIDANCE  to  clarify  how  detectable 
barriers  and  barricades  assist 
pedestrians  with  visual  disabilities. 

Additionally,  the  FHWA  identifies  the 
six  page  images  of  warning  signs  that 
follow  page  6F-13  (as  numbered  in  the 
2000  MUTCD)  as  "Figure  6F-4  Warning 
Signs  in  Temporary  Traffic  Control 
Zones,"  and  numbers  them  Sheets  1 
through  4.  hi  the  NPA,  the  FHWA 
proposed  that  each  page  of  sign  images 
have  a  distinct  figure  number,  however 
in  this  final  rule  the  FHWA  numbers 


these  pa  ;es  similar  to  the  illustrations  of 
regidatoi  y  signs.  The  FHWA  identifies 
the  folio  ving  page  of  sign  images 
"Figure  »F-5  Exit  Open  and  Closed  and 
Detour  Signs." 

Simila  r  to  comments  in  Section  2C.30 
Speed  R  (duction  Signs,  the  FHWA 
received  two  comments  from  the 
Missour  DOT  and  Lake  County,  Illinois, 
opposed  to  changing  the  Reduced  Speed 
Ahead  s  jp.  frt)m  a  regulatory  sign  to  a 
warning  sign.  Consistent  with  the 
decision  in  Part  2,  the  FHWA  changes 
the  Redi  ced  Speed  Ahead  sign  to  a 
warning  sign  with  sign  designations 
W3-5  ai  d  W3-5a. 

The  F]  IWA  received  three  conunents 
from  the  Ohio  DOT.  the  City  of 
Charlott(  i,  North  Carolina,  and  a  private 
citizen  s  iggesting  additional 
informat  on  regarding  the  use  of  the 
new  dur  ip  truck  symbol  warning  sign 
(Wll-1(  a)  to  clarify  where  the  sign 
should  b  B  used.  Consistent  with  Chapter 
2C,  the  F  HWA  withdraws  the  proposed 
new  dun  ip  truck  symbol  warning  sign 
(Wll-1(  a)  and  instead  illustrates  the- 
Wll-10  truck  warning  symbol  sign.  The 
FHWA  also  adds  a  new  section 
numbered  and  titled,  "Section  6F.34 
Motorizad  Traffic  Signs  (W8-6.  Wll- 
10),"  to  clarify  sign  use. 

The  F  IWA  received  two  conunents 
from  the  Ohio  DOT  regarding  the  NO 
CENTEF  STRIPE  (W8^12)  sign.  First, 
the  Ohio  DOT  suggested  that  a  sign  be 
added  tc  address  the  situation  when  the 
edge  lin(  <  has  been  obliterated.  The 
FHWA  t  elieves  that  this  is  not  usually 
a  situatii  in  that  requires  warning, 
because  there  are  many  roads  that  do 
not  have  edge  lines,  however  there  is 
nothing  hat  would  prohibit  an-agency 
from  del  eloping  a  special  word  message 
warning  sign  with  the  legend  NO  EDGE 
LINE  thi  t  would  be  similar  to  the  W8- 
12  sign.  Second,  the  Ohio  DOT  opposed 
the  NO  (ilENTER  STRIPE  sign, 
suggesting  that  the  legend  should  read 
NO  CENpR  LINE.  The  FHWA 
disagrees  because  "centerline"  is  a 
single  wprd,  and  to  be  technically 
correct  would  need  to  be  on  the  same 
line.  Th*  FHWA  believes  that  the  public 
understi  nds  both  "centerline"  and 
"center :  itripe"  equally  well,  so  it  adopts 
the  NO  Renter  stripe  legend  on  the 
W8-12  ign  in  this  final  rule. 

The  FHWA  received  two  comments 
from  thd  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen  regarding 
the  BE  prepared  TO  STOP 
(designated  W20-7b  in  the  NPA)  sign. 
Both  coi  omenters  suggested  that  a  larger 
size  be  i  sed.  The  FHWA  revises  the 
designal  ton  for  this  sign  to  be  W3-4 
throughi  )ut  Part  6  to  maintain 
consiste  icy  with  Chapter  2C.  The  W3 
Series  ii  Chapter  2C  has  a  conventional 


size  of  900  x  900  mm  (36  x  36  in), 
however  agencies  may  choose  to  use 
larger  sizes  where  they  feel  it  is 
appropriate. 

A  traffic  engineering  consultant 
suggested  that  the  FHWA  add  a  new 
section  to  allow  for  Special  Warning 
Signs  similar  to  the  provision  for 
Special  RegiUatdry  Signs  in  6F.14.  The 
FHWA  agrees  and  has  included  a  new 
Section  6F.47  Special  Warning  Signs. 

243.  In  Section  6F.17  ROAD 
(STREET)  WORK  Sign  (W20-1),  in  the 
NPA.  thePHWA  proposed  adding  £Ui 
OPTION  statement  indicating  that, 
where  traffic  can  enter  a  temporary 
traffic  control  zone  from  a  crossroad  or 
a  major  (high  volume)  driveway,  an 
advance  warning  sign  may  be  used  on 
the  crossroad  or  major  driveway  to  alert 
road  users.  The  FHWA  received 
comments  from  ATSSA,  the  City  of 
Tucson,  Arizona,  and  a  private  citizen 
in  support  of  this  change,  and  one 
comment  from  the  NCUTCD  suggesting 
that  this  statement  be  strengthened  to  a 
GUIDANCE.  The  FHWA  agrees  that  use 
of  the  sign  on  the  crossroad  is  important 
for  safety  and  changes  this  statement  to 
a  GUIDANCE  in  this  final  rule. 

244.  In  Section  6F.24  the  FHWA 
changes  the  title  of  the  section  from 
"Lane  Reduction  Sign  (W4-2)"  to  "Lane 
Ends  Sign  (W4-2)"  to  reflect  the  sign's 
name  change  and  to  be  consistgit  with 
Part  2.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
adopts  this  change.  The  FHWA  received 
three  comments  from  the  Minnesota 
DOT,  the  aty  of  Charlotte,  North 
Carolina,  and  a  private  citizen  opposed 
to  the  new  sign  design  for  the  W4-2 
sign,  which  depicts  a  lane  ending. 
Please  refer  to  the  discussion  regarding 
this  sign  in  Section  2C.33  Lane  Ends 
Signs  (W4-2,  W9-1,  W9-2)  above. 

245.  hi  Section  6F.27  SLOW  TRAFFIC 
AHEAD  Sign  (W23-1),  the  FHWA 
proposed  changing  the  sign  shape  from 
a  rectangle  to  a  diamond.  The  FHWA 
received  two  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  opposed  to  it  to  the  change  in 
sign  shape,  stating  that  the  rectangular 
sign  fits  better  than  a  diamond  sign  on 
the  back  of  a  moving  truck,  which  is 
where  this  sign  is  primarily  used.  The 
FHWA  agrees  and  illustrates  a 
rectangular  shaped  W23-1  sign  in 
Figure  6F— 4. 

246.  hi  Section  6F.28  EXIT  OPEN, 
EXIT  CLOSED,  EXIT  ONLY  Signs  (E5- 
2,  E5-2a,  E5-3)  (titled  EXIT  OPEN,  EXIT 
CLOSED  Signs  (E5-2,  E5-2a)  in  the 
NPA),  the  FHWA  adds  a  GUIDANCE 
statement  indicating  that  when  an  exit 
ramp  is  closed,  a  black  on  orange  EXIT 
CLOSED  panel  should  be  placed 
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diagonally  across  the  interchange/ 
intersection  guide  signs  to  enhance  the 
information  provided  to  road  users.  The 
FHWA  received  one  comment  from  the 
City  of  Tucson,  Arizona,  in  support  of 
this  new  GUIDANCE  statement,  and  five 
comments  from  the  NCUTCD,  the 
Wisconsin  DOT,  Caltrans,  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  opposed  to  it.  The  NCUTCD 
suggested  that  the  GUIDANCE  be 
changed  to  an  OPTION,  because  ramp 
closures  may  occur  for  only  a  short 
period  of  time,  and  installing  EXIT 
CLOSED  panels  on  freeway  guide  signs 
involves  significant  effort. 

Caltrans  and  the  Wisconsin  DOT 
suggested  that  the  diagonal  orientation 
of  the  sign  would  be  especially 
confusing  on  guide  signs  with  more 
than  one  exit,  because  a  portion  of  the 
street  name  would  be  covered  and 
unreadable  for  road  users  desiring  to  use 
the  exit  that  is  open.  The  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  suggested  that  the  size  of  the 
panel  be  changed  to  better  cover  the 
sign.  The  FHWA  disagrees  with  the 
opposing  comments  because  it  is  very 
important,  particularly  for  unfamiliar 
road  users,  to  know  that  an  exit  is 
closed,  and  covering  only  a  portion  of 
the  message  by  using  the  diagonal 
placement  of  the  sign  gi<res  road  users 
a  visual  clue  as  to  what  exit  is  closed. 
Because  this  sign  may  be  used  for  other 
applications,  the  sign  size,  as  proposed 
in  the  NPA,  is  appropriate. 

The  FHWA  adds  the  EXIT  ONLY  sign 
(E5-3)  to  Figiu-e  6F-5,  and  changes  the 
title  of  the  figure  to  "Exit  Open  and 
Closed  and  Detour  Signs."  The  EXIT 
ONLY  sign  has  been  in  the  "Standard 
Highway  Signs"  book  for  many  years 
and  is  used  in  some  applications,  so  the 
FHWA  determines  that  it  is  to  be 
included  in  this  section  to  correct  an 
earlier  omission. 

247.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  6F.34 
Motorized  Traffic  Signs  (W8-6,  Wll- 
10)."  The  FHWA  adds  this  section  in 
this  final  rule  for  consistency  with 
Section  2C.  36  Motorized  Traffic  Signs 
(W8-6,  Wll-10)  and  to  address 
comments  received  in  Section  6F.15 
Warning  Sign  Function,  Design,  and 
Application.  This  new  section  mirrors 
text  in  Section  2C.36  Motorized  Traffic 
Signs  (W8-6,  Wll-10)  and  includes 
OPTION  and  SUPPORT  statements 
clarifying  the  use  of  the  Motorized 
Traffic  (W8-6,  Wll-10)  signs  to  alert 
road  users  to  locations  where 
unexpected  use  of  the  roadway  by 
construction  vehicles  might  occur.  The 
FHWA  reniunbers  the  subsequent 
sections  accordingly. 


248.  In  Section  6F.38  Signs  for 
Blasting  Areas  (niunbered  Section  6F.  3  7 
in  the  NPA),  the  FHWA  removes  the 
GUIDANCE  statement  from  this  section. 
The  GUIDANCE  statement  included  a 
minimum  safe  distance  of  300  m  (1000 
ft)  for  placing  warning  signs,  however 
this  information  is  stated  as  a 
STANDARD  in  Sections  6F.40  and 
6F.41  (nmnbered  6F.38  to  6F.40  in  the 
NPA).  The  FHWA  received  comments 
bom  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen 
requesting  that  diis  inconsistency  be 
resolved.  The  FHWA  agrees  that  the 
STANDARD  should  take  precedence 
and  removes  the  GUIDANCE  fitam 
Section  6F.38. 

249.  hi  Section  6F.40  TURN  OFF  2- 
WAY  RADIO  AND  CELL  PHONE  Sign 
(W22-2)  (numbered  Section  6F.39  in  the 
NPA),  the  FHWA  received  two 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
opposed  to  adding  the  word  "CELL"  to 
the  legend  of  the  W22-2a  sign.  The 
commenters  suggested  that  other  mobile 
phones  have  the  same  risk  of  causing 
premature  firing  of  detonators.  These 
commenters  also  suggested  that  the  sign 
needed  to  be  more  readable  with  larger 
letter  sizes  and  only  three  lines  of  text. 
The  FHWA  believes  that  the  sign,  as 
proposed  in  the  NPA  with  the  word 
"CELL",  is  appropriate.  The  Temporary 
Traffic  Controls  Committee  of  the 
NCUTCD  supported  the  sign  proposed 
in  the  NPA  based  on  information 
received  bom  representatives  of  the 
blasting  industry  and  the  Federal 
Communication  Commission.  Even 
though  there  are  some  other  types  of 
mobile  phones  and  radios  that  can 
potentially  cause  premature  firing  of 
detonators,  two-way  radios  and  cell 
phones  constitute  the  bulk  of  the 
devices  in  use  in  vehicles  today,  and  the 
FHWA  believes  the  terminology  is  best 
understood  by  the  public.  The  FHWA 
changes  the  sign  designation  from  W22- 
2a  to  W22-2  in  this  final  rule,  because 
there  is  no  sign  currentlv  designated 
W22-2. 

250.  In  the  NPA,  the  FHWA  proposed 
combining  Sections  6F.41  and  6F.42  (as 
numbered  in  the  2000  MUTCD)  into  one 
section  numbered  and  titled,  "Section 
6F.41  Shoulder  and  UNEVEN  LANES 
Signs  (W8-4,  W8-9,  W8-9a.  and  W8- 
11)."  Although  the  FHWA  received 
comments  from  a  private  citizen  and  the 
Motorcycle  Safety  Foundation  in 
support  of  combining  these  sections,  the 
NCUTCD  suggested  that  these  two 
sections  should  not  be  combined 
because  they  each  describe  unique 
applications  and  having  two  separate 
sections  enhances  practitioners' 
understanding.  The  FHWA  agrees  and 


separates  these  sections  in  this  final  rule 
into  Section  6F.42  Shoulder  Signs  (W8- 
4,  W8-9,  W8-9a)  and  Section  6F.43 
UNEVEN  LANES  Sim  (W8-11). 

In  Section  6F.42  Shoulder  Signs  (W8- 
4.  W8-9,  W8-9a),  the  FHWA  includes 
an  OPTION  statement  to  allow  the  use 
of  the  SOFT  SHOULDER  sign  to  warn  of 
a  soft  shoulder  condition  and  the  LOW 
SHOULDER  sign  to  warn  of  a  shoulder 
condition  where  there  is  an  elevation 
difference  of  less  than  75  mm  (3  in) 
between  the  shoulder  and  the  travel 
lane.  The  FHWA  received  two 
comments  in  support  of  these  changes 
from  a  private  citizen  and  the 
Motorcycle  Safety  Foundation,  and 
adopts  these  changes. 

Tne  FHWA  received  two  comments 
from  the  Illinois  DOT  and  a  traffic 
engineering  consultant  opposed  to 
mandating  the  use  of  SHOULDER  DROP 
OFF  signs.  Those  opposed  expressed 
that  the  text  should  be  a  GUIDANCE, 
because  requiring  the  use  of  SHOULDER 
DROP  OFF  signs  at  all  locaUons  that 
meet  the  criteria  would  be  a 
considerable  hardship  on  agencies  to 
properly  identify  all  locations  and  sign 
them  at  all  times.  The  FHWA  agrees  and 
revises  this  as  to  a  GUIDANCE  and  adds 
clarifying  text  consistent  with  Chapter 
2C  in  this  final  rule. 

hi  Section  6F.43  UNEVEN  LANES 
Sign  (W8-11)  (numbered  Section  6F.42 
in  the  2000  MUTCD),  the  FHWA 
maintains  the  GUIDANCE  statement 
from  the  2000  MUTCD  text,  and  adds 
the  phrase  "that  are  open  to  travel"  at 
the  end  of  the  sentence  to  address  a 
comment  received  in  Section  2C.26 
Shoulder  Signs  suggesting  additional 
information  be  included  regarding  the 
use  of  the  UNEVEN  LANTS  sign,  hi  the 
NPA,  the  FHWA  proposed  including  the 
word  "substantial"  in  the  description  of 
the  difference  in  elevation  between 
adjacent  lanes.  The  FHWA  received  four 
comments  from  the  NCUTCD,  the 
Illinois  DOT,  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggesting  that  the  word  "substantial" 
be  removed,  because  it  is  vague.  The " 
FHWA  agrees  and  adopts  the 
GUIDANCE  with  modifications  in  this 
final  rule. 

251.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  6F.45 
Double  Reverse  Curve  Signs  (W24 
Series)."  (This  section  was  numbered 
Section  6F.43  in  the  NPA.)  This  section 
contains  an  OPTION  statement 
regarding  the  use  of  the  Double  Reverse 
Curve  sign  when  the  tangent  distance 
between  two  reverse  curves  is 
insufficient  for  a  second  Reverse  Curve 
sign  to  be  placed  between  the  curves. 
The  FHWA  received  two  comments 
from  ATSSA  and  the  City  of  Tucson, 
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Arizona,  in  support  of  this  new 
statement,  and  one  from  the  NCUTCD 
suggesting  that  the  word  "insufficient" 
be  defined  as  "less  than  180  m  (600 
feet)."  The  FHWA  agrees  and  clarifies 
the  OPTION  statement  in  this  final  rule. 

This  section  also  contains  a 
STANDARD  statement  that  if  a  Double 
Reverse  Curve  sign  is  used,  the  number 
of  lanes  illustrated  on  the  sign  shall  be 
the  same  as  the  number  of  through  lanes 
available  to  road  users,  and  the 
direction  of  the  double  reverse  curve 
shall  be  appropriately  illustrated.  The 
FHWA  received  two  comments  from 
ATSSA  and  the  City  of  Tucson,  Arizona, 
in  support  of  this  new  statement,  and 
three  comments  from  Caltrans,  the  City 
of  Charlotte,  North  Carolina,  and  a 
private  citizen  suggesting  that 
illustrating  the  number  of  lanes  on  the 
sign  may  be  complex  for  multi-lane 
apphcations.  The  FHWA  adopts  the  text 
in  this  final  rule,  because  it  is  important 
to  convey  to  road  users  that  all  of  the 
lanes  continue.  Two  commenters  from 
City  of  ChSrlotte,  North  Carolina,  and  a 
private  citizen  suggested  that  the  size  of 
the  W24  series  signs  be  1200  x  1200  mm 
(48  X  48  in).  The  FHWA  believes  that  for 
one  and  two  lane  Qouble  Reverse  Curve 
signs,  the  900  x  900  mm  (36  x  36  in) 
signs  as  proposed  in  the  NPA  are 
appropriate,  but  that  for  three  or  more 
lanes,  larger  sizes  may  be  desirable,  and 
there  is  nothing  preventing  agencies 
bom  using  larger  sign  sizes. 

252.  In  Section  6F.46  Other  Warning 
Signs  (numbered  6F.44  in  the  NPA),  the 
FHWA  revises  the  STANDARD 
statement  to  reference  Section  6F.02  for 
exceptions  to  using  black  legends  and 
borders  on  orange  backgrounds  for 
warning  signs.  The  FHWA  includes  this 
change  in  this  final  rule  because  it  is 
necessary  to  be  consistent  with  other 
sections  of  the  MUTCD. 

253.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  6F.47 
Special  Warning  signs."  This  section 
contains  OPTION  and  GUIDANCE 
statements  with  information  regarding 
the  design  of  special  warning  signs.  The 
FHWA  adds  this  section  to  this  final 
rule  to  remind  readers  that  special  word 
message  warning  signs  may  be  used. 
This  section  parallels  a  similar  section 
in  Part  2  that  allows  the  use  of  special 
word  signs,  and  adding  the  section  to 
Part  6  is  necessary  for  consistency. 

254.  In  Section  6F.48  Advisory  Speed 
Plaque  (W13-1)  (nimibered  Section 
6F.45  in  the  NPA),  the  FHWA  received  - 
comments  bom  the  Ohio  DOT  opposed 
to  the  design  of  the  sign — both  the  black 
circle  aroimd  the  numerals  oh  the 
metric  sign  and  the  use  of  periods 
between  the  letters  for  the  acronym 
"MiP.H."  on  the  English-units  sign.  The 


FHWA  disagrees  that  the  black  circle 
aroimd  tbe  numerals  is  confusing, 
because  It  is  necessary  that  this  sign 
look  different  from  the  English-imit  sign 
in  order  jo  avoid  confusion.  The  FHWA 
adopts  the  black  circle  on  the  sign  in 
this  finalinile.  The  FHWA  agrees  that 
periods  a  re  not  necessary  in  the 
acron3an  MPH  and  removes  the  penods 
frxfm  the  sign  images  and  from  the 
listing  in  Table  lA-1,  to  reflect  common 
practice. 

255.  In  Section  6F.50  Guide  Signs 
(numben  d  Section  6F.47  in  the  NPA), 
the  FHW  \  adds  to  the  OPTION 
statemen :  that  guide  signs  used  for 
temporal  y  traffic  control  incident 
managen  ent  situations  may  have  a 
black  leg  md  and  border  on  a  fluorescent 
pink  (refi  irred  to  as  coral  in  the  NPA) 
backgrou  id  as  an  alternative  to  black  on 
orange,  t(  i  correspond  with  the  change 
in  Sectio  i  6F.02  General  Characteristics 
of  Signs.  The  FHWA  received  one 
commeni  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
three  cod  unents  from  the  City  of 
Charlotte ,  North  Carolina,  a  private 
citizen,  a  ad  a  traffic  engineering 
consultai  it  suggesting  that  wording  of 
the  STAI  rOARD  and  the  GUIDANCE 
relating  1 3  the  color  of  additional  guide 
signs  in  t  smporary  traffic  control  zones 
was  inco  isistent  and  confusing.  To 
clarify,  tl  le  FHWA  revises  the 
STANDil  RD  statement  in  this  fined  rule 
to  specif  ■  that  if  additional  temporary 
guide  sig  us  are  used  in  temporary  traffic 
control  z  )nes,  they  shall  have  a  black 
legend  a]  id  border  on  an  orange 
backgrou  ad.  The  FHWA  also  adds  a 
paragrap  i  to  the  OPTION  stating  that 
when  pel  manent  directional  or  street 
name  sig  is  are  used  with  detour 
signing,  1  liey  may  have  a  white  legend 
on  a  gree  a  backgroimd.  This  will  clarify 
that  stree  t  name  signs  do  not  need  to  be 
on  an  on  nge  background. 

256.  In  Section  6F.52  END  ROAD 
WORK  S  gn  (G20-2)  (numbered  Section 
6F.49  in  ^le  NPA),  the  FHWA  changes 
the  GUIDANCE  statement  to  indicate 
that  the  END  ROAD  WORK  sign  should 
be  placed  near  the  end  of  the 
termination  area,  rather  than  specify  a 
distance  beyond  the  end  of  the 
tempora^  traffic  control  zone  as  in  the 
2000  MlirCD.  The  FHWA  received  two 
commen  s  from  the  NCUTCD  and  the 
Wiscons:  n  DOT  opposed  to  this  change. 
The  NCI  TCD  suggested  that  the 
wording  )e  changed  to  indicate  that  this 
sign  is  n<  it  always  necessary,  and  the 
Wisconsin  DOT  suggested  that  a 
placement  distance  be  included.  The, 
FHWA  agrees  with  the  NCUTCD  and 
adds  the'bhrase  "when  used"  at  the 
start  of  tf  e  GUIDANCE.  Rather  than 
specifying  a  distance,  the  FHWA  further 


clarifies  that  the  END  ROAD  WORK  sign 
should  be  placed  near  the  end  of  the 
termination  area,  as  determined  by 
engineering  judgment. 

257.  In  Section  6F.53  Detour  Signs 
and  Markers  (M4-8,  M4-8a,  M4-8b, 
M4-9,  M4-9a,  M4-9b,  M4-9c,  and  M4- 
10)  (niunbered  Section  6F.50  in  the 
NPA),  the  FHWA  changes  the  title  to 
include  signs  specifically  for  detouring 
pedestrians  and  bicyclists. 

Additionally,  the  FHWA  adds  to  the 
first  OPTION  statement  that  signs  used 
for  temporary  traffic  control  of  incident 
management  situations  may  have  a 
black  legend  and  border  on  a  fluorescent 
pink  (referred  to  as  coral  in  the  NPA) 
background,  as  an  alternative  to  black 
on  orange,  to  coirespond  to  changes  in 
Section  6F.02  General  Characteristics  of 
Signs.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  supporting  this  change,  and 
incorporates  this  change. 

Additionally,  at  the  end  of  the  second 
GUIDANCE  statement,  the  FHWA  adds 
that  the  Pedestrian/Bicycle  Detour  (M4- 
9a)  sign  should  be  used  where  a 
pedestrian/bicycle  detour  route  has 
been  established  because  of  the  closing 
of  a  pedestrian/bicycle  facility  to 
through  traffic.  In  the  NPA,  the  FHWA 
proposed  that  this  be  a  STANDARD, 
rather  than  GUIDANCE;  however,  the 
FHWA  believes  that  GUIDANCE  is  more 
appropriate  and  is  consistent  with 
Section  6F.13  Sidewalk  Closed  Signs. 
The  FHWA  adds  a  STANDARD 
statement  that  if  used,  the  Pedestrian/ 
Bicycle  Detour  sign  shall  have  an  arrow 
pointing  in  the  appropriate  direction. 

Additionally,  the  FHWA  adds  an 
OPTION  statement  at  the  end  of  the 
section  that  an  arrow  may  be  on  the  sign 
face  or  on  a  supplemental  plaque.  The 
Pedestrian/Bicycle  Detour  (M4-9a)  sign 
or  Bicycle  Detour  (M4-9c)  sign  may  be 
used  where  a  pedestrian  or  bicycle 
detour  route  (not  both)  has  been 
established  because  of  the  closing  of 
that  particular  facility  to  through  traffic. 

The  FHWA  received  eleven  comments 
from  the  Florida  DOT,  the  City  and 
Coimty  of  Denver,  Colorado,  the  City  of 
Tucson,  Arizona,  the  Association  of 
Pedestrian  and  Bicycle  Professionals, 
and  private  citizens  in  support  of  the 
changes  to  include  signs  specifically  for 
detouring  pedestrians  and  bicyclists. 

258.  In  Section  6F.55  Portable 
Changeable  Message  Signs  (numbered 
Section  6F.52  in  the  NPA),  the  FHWA 
adds  a  sentence  at  the  end  of  the  first 
STANDARD  statement  that  each 
character  modvile  shall  use  at  least  a  five 
wide  and  seven  high  pixel  matrix,  based 
on  research  regardLig  visibility  and 
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legibility  of  changeable  message  signs.^o 
The  FHWA  received  one  comment  fitjm 
the  NCUTCD  opposing  this  change, 
stating  that  other  units  are  in  use.  The 
FHWA  believes  that  this  is  a  minimum 
requirement,  and  the  FHWA  includes 
this  sentence  in  this  final  rule. 

Additionally,  the  FHWA  adds  to  the 
first  GUIDANCE  statement  that  for  a 
trailer  or  large  truck  mounted  sign,  the 
letter  height  should  be  a  minimum  of 
450  mm  (18  in).  For  a  service  patrol 
truck  mounted  sign,  the  letter  height 
should  be  a  minimum  of  250  mm  (10 
in).  The  message  panel  should  have 
adjustable  display  rates  (minimum  of  3 
seconds  per  phase)  so  that  the  entire 
message  can  be  read  at  least  twice  at  the 
posted  speed,  the  off-peak  85th 
percentile  prior  to  work  starting,  or  the 
anticipated  operating  speed.  Because 
the  FHWA  is  retaining  the  current 
guidance  that  road  users  should  be  able 
to  read  the  entire  message  twice,  there 
may  be  a  need  in  some  temporary  traffic 
-  control  zones  to  use  more  than  one 
Portable  Changeable  Message  sign.  The 
FHWA  incorporates  these  changes  in 
response  to  research  addressing  the 
needs  of  older  road  users. ^^ 

The  FHWA  received  one  opposing 
comment  from  a  traffic  engineering 
consultant  suggesting  that  legibility 
depends  on  several  factors  and  that,  at 
a  minimum,  letter  heights  on  treiiler  or 
large  truck  mounted  signs  and 
changeable  message  signs  mounted  on 
service  patrol  trucks  should  be  the 
same,  at  450  mm  (18  in).  The  Virginia 
DOT  agreed  with  allowing  smaller  letter 
heights  for  service  patrol  trucks  and  also 
suggested  that  letter  heights  for  signs 
used  on  work  vehicles  in  moving 
operations  could  also  be  smaller.  The 
FHWA  received  one  opposing  comment 
from  a  traffic  control  device 
manufacturer  suggesting  that  letter 
heights  for  changeable  message  signs 
should  be  consistent  with  the  size  of 
lettering  on  static  signs.  The  FHWA 
disagrees  because  the  sign  t3rpes  are 
entirely  different  and  need  to  be  treated 


*"  "Changeable  Message  Sign  Visibility."  Federal 
Highway  Administration  publication  number 
FHWA-RD-94-077,  by  P.M.  Garvey  and  D.J.  Mace. 
1994,  is  available  from  FHWA,  Tumer-Fairbank 
Highway  Research  Center,  6300  Georgetown  Pike, 
McLean,  Virginia  22101.  h  is  also  available  for 
purchase  from  The  National  Technical  InfonnaUon 
Service,  Springfield,  Virginia  22161,  (703)  605- 
6000.  Internet  Web  site  address  at  http:// 
www.ntis.gov. 

^'  Information  about  this  research  is  summarized 
on  pages  253-263  of  the  "Highway  Design 
Handbook  for  Older  Drivers  and  Pedestrians," 
Report  number  FHWA-RD-01-103,  published  by 
the  FHWA  Office  of  Safety  Research  and 
Development.  2001.  It  is  available  for  purchase  from 
The  National  Technical  Information  Service, 
Springfield,  Virginia  22161,  (703)  605-6000. 
Internet  Web  site  address  at  http://www.ntis.gov. 


separately.  The  FHWA  adopts  the  letter 
heights  as  proposed  in  the  NPA. 

Tne  FHWA  received  one  comment 
from  the  NCUTCD  opposed  to  the 
minimum  three  second  per  phase 
recommendation  for  the  adjustable 
display  rates,  stating  that  there  was  no 
documentation  indicating  that  three 
seconds  was  appropriate.  The  FHWA 
disagrees  because  a  minimiun  display 
time  needs  to  be  specified  for  each 
message  phase  to  give  road  users  a 
reasonable  chance  to^ead  the  message 
before  it  goes  away  and,  based  on  the 
previously-cited  research  addressing  the 
needs  of  older  drivers,  believes  three 
seconds  is  sufficient. 

Additionally,  for  clarity,  the  FHWA 
moves  the  GUIDANCE  information 
regarding  the  factors  that  agencies 
should  take  into  account  when 
designing  changeable  messages  from  the 
end  of  the  section  to  the  end  of  the  first 
GUIDANCE  statement. 

Additionally,  the  FHWA  changes  and 
relocates  from  the  first  GUIDANCE 
statement  to  the  following  OPTION 
statement  (based  on  the  2000  MUTCD) 
that  smaller  letter  sizes  may  be  used  on 
a  sign  mounted  on  a  trailer  or  large 
truck  provided  that  the  message  is 
legible  from  a  minimum  distance  of  200 
m  (650  ft),  or  a  sign  moimted  on  a 
service  patrol  truck  provided  that  the 
message  is  legible  from  a  minimum 
distance  of  100  m  (330  ft).  The  FHWA 
received  one  comment  from  the 
NCUTCD  opposed  to  this  paragraph, 
stating  that  there  is  not  sufficient 
documentation  to  justify'  smaller  letter 
sizes.  The  FHWA  adopts  the  OPTION  as 
proposed  in  the  NPA,  because  service 
pafrol  trucks  are  typically  small  pick-up 
trucks  on  which  it  is  not  practical  to 
mount  large  signs. 

Additionally,  the  FHWA  adds  a  fourth 
paragraph  to  the  second  STANDARD 
statement  to  cleuify  that  the  mounting  of 
Portable  Changeable  Message  signs  on  a 
trailer,  a  large  truck,  or  a  service  patrol 
truck  shall  be  such  that  the  bottom  of 
the  message  sign  panel  shall  be  a 
minimum  or  2.1  m  (7  ft)  above  the 
roadway  in  urban  areas  and  1.5  m  (5  ft) 
in  nual  areas  when  it  is  in  the  operating 
mode,  to  correspond  with  mounting 
heights  for  groxmd-mounted  signs.  The 
FHWA  received  one  comment  from  a 
traffic  engineering  consultant  opposed 
to  these  moimting  heights,  stating  that  it 
is  sometimes  not  practical  or  necessary 
to  moimt  the  large,  heavy  signs  this 
high.  The  commenter  suggested  that  this 
be  changed  to  a  GUIDANCE  to  give 
more  flexibility.  The  FHWA  retains  this 
as  a  STANDARD,  because  the  only 
change  from  the  2000  MUTCD  is  to  add 
that  these  signs  may  be  mounted  lower 
in  rural  areas,  thereby  giving  agencies 


additional  flexibility.  Any  further 
changes  would  require  notice  and 
public  comment  in  a  futiue  rulemaking. 
The  FHWA  also  consolidates  allofthe 
SUPPORT  statements  in  this  section 
imder  one  heading  at  the  beginning  of 
the  section.  The  FHWA  makes  this 
minor  editorial  change  to  better  organize 
the  section,  based  on  a  suggestion  from 
a  traffic  engineering  consultant. 

259.  In  Section  6F.56  Arrow  Panels 
(numbered  Section  6F.53  in  the  NPA), 
the  FHWA  adds  to  the  first  GUIDANCE 
statement  that  an  arrow  panel  in  the 
arrow  mode  should  be  used  to  advise 
approaching  road  users  of  a  lane  closiue 
along  major  multi-lane  roadways  in 
situations  involving  heavy  traffic 
volumes,  high  speeds,  and/or  limited 
sight  distances,  or  at  other  locations  and 
under  odier  conditions  where  road  users 
are  less  likely  to  expect  such  lane 
closures.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change.  The 
NCUTCD  opposed  this  change 
suggesting  that  "Sequential  Chevron 
mode"  be  added,  because  chevron  mode 
is  also  permitted  for  arrow  panels  in  this 
case.  The  FHWA  agrees  and 
incorporates  this  change. 

The  FHWA  also  revises  the  last 
paragraph  of  this  GUIDANCE  statement 
to  clarify  that  if  it  is  not  removed,  an 
arrow  panel  within  the  clear  zone 
should  be  deUneated  with 
retroreflective  temporary  traffic -control 
devices  if  it  is  not  feasible  to  shield  it 
with  a  barrier  or  crash  cushion  when  it 
is  not  in  use.  The  FHWA  received  one 
comment  from  a  private  citizen  opposed 
to  this  change,  stating  that  shielding  the 
arrow  panel  with  a  barrier  or  crash 
cushion  is  impractical.  The  FHWA 
notes  that  the  change  proposed  in  the 
NPA  actually  clarified  that  the  shielding 
only  pertains  to  arrow  panels  not  in  use, 
and  that  retroreflective  delineation  is 
acceptable.  The  FHWA  adopts  the 
change  as  proposed  in  the  NPA. 

The  FHWA  revises  the  last  paragraph 
of  the  sixth  STANDARD  statement  to 
clarify  the  language.  The  FHWA 
received  no  comments  regarding  this 
change,  and  adopts  this  change. 
However,  the  FHWA  received  two 
comments  from  the  Cify  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
regarding  the  fifth  GUIDANCE  statement 
and  the  last  paragraph  of  the  last 
STANDARD  statement  concerning  the 
use  of  the  word  "shift"  as  it  relates  to 
moving  traffic  over  laterally.  Because 
the  intent  throughout  the  MUTCD  is 
that  arrow  panels  are  to  be  used  only  in 
merging  operations,  not  to  shift  traffic 
laterally,  the  FHWA  revises  these 
statements  accordingly.  The  FHWA 
makes  these  changes  in  the  final  rule. 
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due  to  the  comments  received  and  the 
need  to  clarify  the  proper  use  of  arrow 
panels. 

The  FHWA  also  adds  an-OPTION  at 
the  end  of  the  section  to  indicate  that  a 
portable  changeable  message  sign  may 
be  used  to  simulate  an  arrow  panel 
display.  The  FHWA  received  one 
comment  firom  the  Illinois  E>OT  opposed 
to  this  new  OPTION,  stating  that  it 
should  be  deleted  because  portable 
changeable  message  signs  are  not  nearly 
as  conspicuous  as  arrow  panels.  The 
FHWA  disagrees  because  portable 
changeable  message  signs  are  often  us§d 
as  a  supplement  to  arrow  panels  well  in 
advance  of  the  arrow  panels  where  long 
queues  are  expected.  The  FHWA  adopts 
this  new  OPTION  in  this  final  rule. 

260.  In  Section  6F.38  Channehzing 
Devices  (niunbered  Section  6F.55  in  the 
NPA),  following  the  first  SUPPORT 
statement,  the  FHWA  proposed  adding 
a  STANDARD  statement.  GUIDANCE 
statement,  and  another  STANDARD 
statement  defining  the  use  of 
chaimelizing  devices  to  channelize 
pedestrians  and  that  they  need  to  be 
detectable  to  users  of  long  canes.  While 
there  were  eight  comments  from  the 
City  and  County  of  Denver,  Colorado, 
and  private  citizens  in  support  of  these 
new  statements,  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggested  that  use  of  these  devices 
should  only  be  necessary  at  locations 
that  are  likely  to  be  used  by  pedestrians 
with  visual  disabilities.  Lake  County, 
Illinois,  opposed  this  change,  stating 
that  the  individual^highway  agencies 
should  have  more  flexibility  in  meeting 
the  ADA  Guidelines.  Several 
representatives  of  the  blind  community 
recommended  rewording  to  include  that 
the  devices  should  be  detectable  not 
only  to  users  of  long  canes,  but  also 
visible  to  persons  having  low  vision, 
because  many  persons  who  are  severely 
visually  impaired  do  not  travel  with  the 
aid  of  a  long  cane  or  a  guide  dog,  but 
rely  on  their  diminished  vision  for 
travel  information.  Channelizing 
devices  that  are  made  highly  visible  by 
strong  contrast  are  accessible  to 
pedestrians  with  low  vision.  The  FHWA 
agrees  and  revises  the  STANDARD 
statement  accordingly.  The  FHWA 
changes  the  proposed  GUIDANCE  to  an 
OPTION,  because  it  was  inadvertently 
classified  as  a  GUIDANCE  in  the  NPA. 
The  FHWA  also  modifies  this  statement, 
increasing  the  maximum  gap  size 
between  the  bottom  rail  and  the  ground 
to  150  mm  (6  in)  (proposed  as  38  mm, 
1.5  inches  in  the  NPA)  to  facilitate" 
drainage. 

The  FHWA  revises  the  first 
GUIDANCE  statement,  by  removing  the 
phrase  "in  the  inunediate  area"  tiom  the 


last  sent  ;nce  regarding  fragments  or 
other  de  iris  from  chaimeling  devices  or 
ballast,  the  NCUTCD  disagreed  with 
removing  this  phrase,  but  did  not  cite  a 
reason. '  'he  FHWA  adopts  the  sentence 
as  propc  sed  in  the  NPA  because  debris 
and  frag  nents  pose  a  hazard  to  road 
users  an  1  workers,  even  if  not  in  the 
inunedi)  te  area.  The  City  of  Charlotte, 
North  G  irolina,  and  a  private  citizen 
suggeste  d  that  this  statement  should  be 
a  STAN  )ARD  and  that  all  channelizing 
devices  ihall  be  crashworthy.  The 
FHWA  ( isagrees  because  not  every 
channel  zing  device  is  required  to  be 
crashwo^y.  The  FHWA  adopts  the 
languagA^of  this  statement  as  proposed 
in  the  N  'A. 

Addit  onally.  the  FHWA  adds  a  note 
to  Figun  I  6F-7  (niunbered  6F-14  in  the 
NPA).  (i  heet  1  of  2)  that  if  drums, 
cones,  o  •  tubular  markers  are  used  to 
channel  ze  pedestrians,  they  shall  be 
located  i  uch  that  there  are  no  gaps 
between  the  bases  of  the  devices,  in 
order  to  create  a  continuous  bottom,  and 
the  heig  it  of  each  individual  drum, 
cone,  or  tubular  marker  shall  be  no  less 
than  91 ;  mm  (36  in)  to  be  detectable  to 
users  of  ong  canes.  Thie  FHWA  received 
three  co;  nments  from  the  NCUTCD,  the 
City  of  C  harlotte.  North  Carolina,  and  a 
private  <  itizen  opposed  to  this  new 
note,  su  gesting  that  it  be  revised  to 
indicate  that  criteria  apply  only  at 
location ;  where  the  presence  of  disabled 
pedestri  ms  is  likely.  The  FHWA 
address*  s  this  comment  by  beginning 
this  not«  with  "if*  rather  than  "when"  , 
in  this  f  nal  rule. 

Addit  onally.  the  FHWA  adds  a  note 
to  Figur  (  6F-7  (numbered  6F-14  in  the 
NPA),  (f  heet  2  of  2)  that  if  barricades 
are  used  to  channelize  pedestrians, 
there  sh  ill  be  continuous  detectable 
bottom  i  nd  top  rails  with  no  gaps 
between  individual  barricades  to  be 
detectable  to  users  of  long  canes.  The 
bottom  af  the  bottom  rail  shall  be  no 
higher  tkan  150  mm  (6  in)  above  the 
ground  ^luface.  The  top  of  the  top  rail 
shall  be  no  lower  than  915  mm  (36  in) 
above  the  ground  surface.  The  FHWA 
received  three  comments  from  the 
NCUTC  ),  the  City  of  Charlotte,  North 
Carolina ,  and  a  private  citizen  opposed 
to  this  n  ;w  note,  suggesting  that  it  be 
revised  o  indicate  that  criteria  apply 
only  at  1  Dcations  where  the  presence  of 
disabled  pedestrians  is  likely.  The 
FHWA  addresses  this  comment  by 
beginning  this  note  with  "if  rather  than 
"when"  in  this  final  rule.    . 

The  F«WA  received  comments  torn 
the  NCqTCD,  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggesti  ig  that  the  footnote  regarding 
nomina  lumber  dimensions  on  each  of 
the  figu  es  not  be  removed  as  was 


proposed  in  the  NPA.  The  FHWA 
removes  this  footnote  because  devices 
constructed  of  lumber  have  not  passed 
NCHRP  350  crashworthy  criteria. 

Additionally,  in  the  2000  MUTCD  a 
new  recommendation  was  established 
in  this  section  that  channelizing  devices 
in  temporary  traffic  control  zones 
should  be  crashworthy.  No  special 
phase-in  target  compliance  date  was 
established  at  that  time.  Based  on 
comments  that  agencies  are 
encountering  difficulties  and  economic 
impacts  given  the  extensive  testing  of 
devices  that  has  to  occur  in  accordemce 
with  NCHRP  Report  350  ^2  in  order  to 
determine  and  certify  crashworthiness, 
the  FHWA  determines  that  a  special 
phase-in  target  compliance  date  is 
required  for  the  crashworthiness 
provision  in  this  section.  Therefore,  in 
this  final  rule,  the  FHWA  establishes  a 
special  phase-in  target  compliance  date 
of  January  17,  2005,  for  when 
channelizing  devices  in  temporary 
traffic  control  zones  should  be 
crashworthy.  The  FHWA  believes  this 
target  date  of  four  years  from  the 
effective  date  of  the  2000  MUTCD 
provides  agencies  with  a  reasonable 
period  in  which  to  phase  in  the  use  of 
compliant  channelizing  devices  in 
temporary  traffic  control  zones. 

In  the  NPA,  the  FHWA  proposed  a 
phase-in  target  compliance  date  of  five 
years  from  the  effective  date  of  this  final 
rule  for  the  changes  in  this  section 
regarding  pedestrian  accessibility 
(detectability  by  users  of  long  canes). 
Because  a  five  year  phase-in  target 
compliance  date  has  been  established 
for  Sections  6D.01  Pedestrian 
Considerations  and  6D.02  Accessibility 
Considerations,  which  in  timi  affect 
many  other  sections  throughout  Part  6. 
a  special  phase-in  target  compliance 
date  just  for  Section  6F.58  is  not 
necessary.  Accordingly,  the  FHWA 
withdraws  the  proposed  five-year 
phase-in  target  compliance  date  for 
accessibility  requirements  of  this 
section. 

261.  In  Section  6F.59  Cones 
(numbered  Section  6F.56  in  the  NPA). 
the  FHWA  adds  to  the  STANDARD 
statement  that  retroreflectorization  of 
cones  that  are  more  than  900  mm  (36  in) 
in  height  shall  be  provided  by 
horizontal,  cinnunferential,  alternating 
orange  and  white  retroreflective  stripes 
that  are  100  to  150  mm  (4  to  6  in)  wide. 
Each  cone  shall  have  a  minimum  of  two 
orange  and  two  white  stripes  with  the 


"NCHRP  Report  350,  "Recommended 
Procedures  for  the  Safety  Performance  Evaluation  of 
Highway  Features,"  1993,  is  available  for 
downloading  from  the  Transportation  Research    ' 
Board  at  the  following  URL:  http://gulliver.trb.org/ 
publications/nchrp/nchrp_rpt_350-a.pdf. 
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top  stripe  being  orange.  Any  non- 
retroreflective  spaces  between  the 
orange  and  white  stripes  shall  not 
exceed  75  mm  (3  in)  in  width.  The 
FHWA  also  adds  an  illustration  of  a 
cone  more  than  900  mm  (36  in)  in 
height  to  Figure  6F-7  (Sheet  1  of  2). 
These  changes  will  enhance  the 
visibihty  of  cones  at  night  and  improve 
safety  in  temporary  traffic  control  zones. 
The  FHWA  received  three  comments 
from  the  Ohio  DOT,  the  City  of  Tucson. 
Arizona,  and  the  Association  of 
Pedestrian  and  Bicycle  Professionals  in 
support  of  this  new  paragraph,  and 
adopts  it  in  this  final  rule.  The  FHWA 
also  adds  an  illustration  of  a  cone  that 
is  more  than  900  mm  (36  in)  in  height 
to  Figure  6F-7  (sheet  1  of  2),  to  aid  in 
user  understanding.  The  FHWA 
establishes  a  phase-in  target  compliance 
date  of  five  years  from  the  effective  date 
of  this  final  rule  for  these  changes  in 
order  to  minimize  any  impact  on  State 
or  local  governments. 

Additionally,  in  the  first  GUIDANCE 
statement  the  FHWA  adds  that  cones 
should  not  be  used  for  pedestrian 
channelization  or  as  pedestrian  barriers 
in  temporary  traffic  control  zones  on  or 
along  sidewalks  imless  they  are 
continuous  between  individual  devices 
and  detectable  to  users  of  long  canes. 
Non-continuous,  non-detectable  series 
of  cones  have  been  found  to  be  safety 
problems  for  pedestrians  with  visual 
disabilities.  The  FHWA  received  one 
comment  from  the  NCUTCD  opposed  to 
this  new  paragraph,  suggesting  that  it  is 
repetitive  because  accessibility  is 
addressed  elsewhere.  The  FHWA  agrees 
that  it  is  repetitive  but  believes  that,  in 
this  instance,  the  repetition  is  necessary 
and  the  FHWA  adopts  this  paragraph  in 
~  this  final  rule. 

262.  hi  Section  6F.60  Tubular  Markers 
(niunbered  Section  6F.57  in  the  NPA), 
the  FHWA  adds  to  the  GUIDANCE 
statement  that  tubular  markers  should 
not  be  used  for  pedestrian 
channelization  or  as  pedestrian  barriers 
in  temporary  traffic  control  zones  on  or 
along  sidewalks  imless  they  are 
continuous  between  individual  devices 
and  detectable  to  users  of  long  canes. 
Non-continuous ,  non-detectable  series 
of  tubular  marker  have  been  found  to  be 
safety  problems  for  pedestrians  with 
visual  disabilities.  The  FHWA  received 
comments  from  the  Cities  of  Tucson, 
Arizona,  and  Charlotte,  North  Carolina, 
the  Association  of  Pedestrian  and 
Bicycle  Professionals,  and  a  private 
citizen  in  support  of  this  new 
paragraph.  The  NCUTCD  opposed  it, 
suggesting  that  it  is  repetitive  because 
accessibility  is  addressed  elsewhere. 
The  FHWA  agrees  that  it  is  repetitive 
but  believes  that,  in  this  instance,  the 


repetition  is  necessary  and  the  FHWA 
adopts  this  paragraph  in  this  final  rule, 
with  minor  editorial  changes. 

263.  In  Section  6F.61  Vertical  Panels 
(numbered  Section  6F.58  in  the  NPA), 
the  FHWA  proposed  to  include  in  the 
first  STANDARD  statement  that  vertical 
panels  shall  be  mounted  a  minimum  of 
1050  mm  (42  in)  above  the  pedestrian 
travel  way,  so  as  not  to  interfere  with 
pedestrians,  and  that  vertical  panels 
shall  be  mounted  with  the  bottom  no 
greater  than  300  mm  (12  in)  above  the 
groimd.  The  FHWA  received  two 
comments  from  the  City  of  Tucson, 
Arizona,  and  the  Association  of 
Pedestrian  and  Bicycle  Professionals  in 
support  of  the  changes.  The  NCUTCD, 
the  City  of  Charlotte,  North  Carolina, 
and  a  private  citizen  opposed  this 
change  stating  that  the  text  should  be 
revised  so  that  the  requirements 
pertained  only  to  those  areas  where 
disabled  pedestrians  were  likely  to  be 
present.  Because  this  information 
regarding  pedestrian  accessibility  is 
now  included  elsewhere  in  Part  6  in  this 
final  rule,  the  FHWA  withdraws  this 
proposal  and  retains  the  text  in  the  2000 
MUTCD. 

264.  hi  Section  6F.62  Drums 
(numbered  Section  6F.59  in  the  NPA), 
the  FHWA  adds  to  the  GUIDANCE 
statement  that  drums  should  not  be 
used  for  pedestrian  channelization  or  as 
pedestrian  barriers  in  temporary  traffic 
control  zones  on  or  along  sidewalks 
unless  they  are  continuous  between 
individual  devices  and  detectable  to 
users  of  long  canes.  Non-continuous, 
non-detectable  series  of  drums  have 
been  found  to  be  safety  problems  for 
pedestrians  with  visual  disabilities.  The 
FHWA  received  two  comments  from  the 
City  of  Tucson,  Arizona,  and  the 
Association  of  Pedestrian  and  Bicycle 
Professionals  in  support  of  the  changes. 
The  NCUTCD  opposed  this  change 
stating  that  the  text  regarding 
accessibility  issues  is  repetitive.  The 
FHWA  disagrees  and  adopts  these 
changes  in  this  final  rule. 

The  FHWA  received  two  comments 
from  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen 
suggesting  that  the  last  paragraph  of  the 
GUIDANCE  statement  describing  the 
weighting  of  drums  and  need  for  drain 
holes  be  changed  to  a  STANDARD.  This 
is  a  topic  that  is  outside  the  scope  of  this 
rulemaking  and  may  be  a  subject  for 
further  discussion  in  a  futiue 
ridemaking. 

265.  hi  Section  6F.63  Type  I,  II.  or  m 
Barricades  (numbered  Section  6F.60  in 
the  NPA).  the  FHWA  proposed  adding 
a  STANDARD  statement  following  the 
first  GUIDANCE  statement  that 
barricade  supports  shall  not  project  into 


circulation  routes  more  than  100  mm  (4 
in)  from  the  support  between  675  mm 
(27  in)  and  2000  mm  (80  in)  from  the 
surface,  as  described  in  Section  4.4.1  of 
the  "Americans  With  Disabilities  Act 
Accessibility  Guidelines  For  Buildings 
And  Facilities  (ADAAG)."  Additionally, 
supports  shall  not  narrow  the  pedestrian 
facility  to  less  than  1200  mm  (48  in)  in 
width,  with  a  1500  x  1500  mm  (60  x  60 
in)  passing  space  at  least  every  60  m 
(200  ft),  as  described  in  Section  4.3.4  of 
ADAAG.  The  FHWA  received  three 
comments  from  the  Ohio  DOT.  the  City 
of  Tucson,  Arizona,  and  the  Association 
of  Pedestrian  and  Bicycle  Professionals 
in  support  of  this  new  STANDARD,  and 
four  comments  from  the  NCUTCD.  the 
Connecticut  DOT,  the  City  of  Charlotte. 
North  CaroUna,  and  a  private  citizen 
opposed  to  it.  The  City  of  Charlotte. 
North  Carolina,  and  a  private  citizen 
suggested  that  the  wording  be  revised  so 
that  these  requirements  are  uecessary- 
only  in  locations  where  pedestrians 
with  disabilities  are  likely  to  be  present. 
The  Connecticut  DOT  suggested  that 
this  STANDARD  conflicts  with  other 
sections  of  the  MUTCD.  In  response  to 
these  comments,  the  FHWA  replaces  the 
proposed  STANDARD  with  a  two- 
paragraph  GUIDANCE  statement 
containing  additional  information 
regarding  the  width  of  pedestrian 
pathways  and  the  mounting  heights  of 
signs  in  temporary  facilities. 

In  concert  with  the  changes  outUned 
above,  the  FHWA  also  changes  the  last 
sentence  of  the  following  STANDARD 
to  a  GUIDANCE  because  it  also  contains 
information  about  the  width  of 
accessible  passages  when  ballast  is 
used.  In  the  NPA.  the  FHWA  proposed 
this  sentence  as  a  STANDARD.  The 
change  to  GUIDANCE  is  necessary  for 
consistency  with  the  other  GUIDANCE 
in  this  section. 

Additionally,  in  the  2000  MUTCD  the 
FHWA  established  a  new 
recommendation  in  this  section  that 
barricades  in  temporary  traffic  control 
zones  should  be  crashworthy.  No 
special  phase-in  target  compliance  date 
was  established  at  that  time.  Based  on 
comments  that  agencies  are 
encountering  difficulties  and  economic 
impacts  given  the  extensive  testing  of 
devices  that  has  to  occur  in  accordance 
with  NCHRP  Report  350  ^3  in  order  to 
determine  and  certify  crashworthiness. 
the  FHWA  determines  that  a  special 
phase-in  target  compliance  date  is 
required  for  the  crashworthiness 


"NCHRP  Report  350.  "Reconunended 
Procedures  for  the  Safety  Performance  Evaluation  of 
Highway  Features,"  1993.  is  available  for 
downloading  from  the  Transportation  Research 
Board  at  the  following  URL:  http://guiUiver.tib.org/ 
publications/nchq3/nchq}_rpt_3S0-a  .pdf. 
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provision  in  this  section.  In  this  final 
rule,  the  FHWA  establishes  a  special 
phase-in  target  compliance  date  of 
January  17,  2005,  for  when  barricades  in 
temporary  traffic  control  zones  should 
be  crashworthy.  The  FHWA  believes 
this  target  date  of  four  years  from  the 
effective  date  of  the  2000  MUTCD 
provides  agencies  with  a  reasonable 
period  in  which  to  phase  in  the  use  of 
compUant  barricades  in  temporary 
traffic  control  zones. 

In  the  NPA,  the  FHWA  proposed  a 
phase-in  target  compliance  date  of  tive 
years  from  the  effective  date  of  this  final 
rule  for  the  changes  in  this  section 
regarding  pedestrian  accessibility. 
Because  a  five  year  phase- in  target 
compliance  date  has  been  established 
for  Sections  6D.01  Pedestrian 
Considerations  and  6D.02  Accessibility 
Considerations,  which  in  turn  affect 
many  other  sections  throughout  Part  6, 
a  special  phase-in  target  compliance 
date  just  for  Section  6F.63  is  not 
necessary.  Accordingly,  the  FHWA 
withdraws  the  proposed  five-year 
phase-in  target  compliance  date  for 
accessibility  requirements  of  this 
section. 

266.  In  Section  6F.64  Direction 
Indicator  Barricades  (numbered  Section 
6F.61  in  the  NPA),  the  FHWA  makes 
editorial  revisions  in  the  STANDARD 
statement  to  properly  describe  the 
direction  indicator  barricade.  The 
FHWA  incorporates  this  change  in  this 
final  rule  to  address  comments  that  the 
term  arrow  panel  in  this  section  was 
incorrectly  used  in  the  NPA  to  describe 
what  should  be  correctly  called  a  One- 
Direction  Large  Arrow  (Wl-6)  sign. 

267.  In  Section  «F.65  Temporary 
Traffic  Barriers  as  Channelizing  Devices 
(numbered  Section  6F.62  in  the  NPA], 
the  FHWA  adds  SUPPORT  and 
STANDARD  statements  related  to  the 
use  of  temporary  traffic  barriers  as 
traffic  control  devices.  These  statements 
are  relocated  horn  Section  6G.04 
Modifications  to  Fulfill  Special  Needs, 
as  they  are  more  appropriate  in  this 
section.  The  FHWA  received  two 
comments  from  the  City  of  Tucson, 
Arizona,  and  the  Association  of 
Pedestrian  and  Bicycle  Professionals  in 
support  of  these  changes,  and  adopts 
these  changes.  The  FHWA  received 
several  editorial  comments  regarding 
the  second  paragraph  of  the  first 
STANDARD  statement,  and 
incorporates  these  changes  in  this  final 
rule  to  be  consistent  wiUi  other  areas  of 
the  MUTCD. 

268.  The  FHWA  adds  a  new  section, 
numbered  and  titled,  Section  6F.66 
Longitudinal  Channelizing  Barricades. 
(This  section  was  numbered  Section 
6F.53  in  the  NPA.)  This  section  cqpsists 


of  QUID  VNCE,  OPTION,  and  SUPPORT 
statemei  ts  relating  to  the  use  of 
longitud  nal  channelizing  barricades 
that  are  lightweight,  deformable  devices 
that  can  be  used  singly  as  Type  I,  II,  or 
III  barricades.  The  FHWA  received  two 
commens  from  the  City  of  Tucson, 
Arizona]  and  the  Association  of 
Pcdestritn  and  Bicycle  Professionals  in 
overall  aipport  of  the  text  contained 
within  tkis  new  section.  The  FHWA 
also  recived  several  comments  from 
equipment  suppliers  suggesting 
additional  uses  for  longitudinal 
channelizing  barricades  or  modified 
applications  from  the  proposed  text  in 
the  NP;4  The  FHWA  is  not 
implementing  these  suggestions  at  this- 
time  bemuse  these  are  beyond  the  scope 
of  this  rvlemaking. 

The  FHWA  received  one  comment 
from  the(  NCUTCD  opposing  the  last 
sentence  of  the  first  SUPPORT,  stating 
that  the  ext  was  not  necessary.  The 
FHWA  i  grees  and  removes  the  sentence 
in  this  fi  aal  rule. 

The  FHWA  received  one  comment 
from  thd  NCUTCD  suggesting  that  an 
additioi^  GUIDANCE  statement  be 
added  between  the  first  SUPPORT  and 
OPTION  statements  to  list  the 
characteiistics  of  a  barricade.  The 
FHWA  agrees  and,  for  consistency  with' 
other  sections  in  Part  6,  adds  this  new 
GUIDAIfCE  statement  in  this  final  rule. 

The  F^IWA  received  several 
commeiits  regarding  the  last  GUIDANCE 
statement  as  it  relates  to 
crashwo  rthiness  of  longitudinal.  : 
channel  zing  barricades.  While  the 
NCUTC  )  was  opposed  to  the  first 
paragraph,  stating  that  it  was  not 
necessaty,  the  City  of  Charlotte,  North 
Carolini ,  and  a  private  citizen  felt  that 
the  GUI  )ANCE  should  be  changed  to  a 
STAND  VRD  in  order  to  require  that 
longituc  inal  channelizing  barricades  be 
crashwc  rthy.  The  FHWA  adopts  the 
wording  as  proposed  in  the  NPA 
because'the  information  regarding 
crashwqrthiness  is  important  and 
readers  ihould  understand  that  these 
barricac  es  should  not  be  used  to  shield 
pedestri  ms,  including  workers,  from 
vehicle  mpacts  or  obstacles. 
Strengtl  ening  this  statement  to  a 
STAND,  \RD  would  require  discussion 
and  con  ment  in  a  future  rulemaking. 
Howeveir,  for  consistency  with  the 
special  phase-in  target  compliance  date 
that  thefFHWA  established  for 
crashw(^rthiness  provisions  of  other 
sectional  in  Part  6,  the  FHWA  establishes 
a  phase-  in  target  compliance  date  of 
January  17,  2005,  for  crashworthiness  of 
longitudinal  channelizing  barricades  in 
tempor^  traffic  control  zones.  The 
FHWA  believes  this  target  date  of  four 
years  fr«  im  the  effective  date  of  the  2000 


MUTCD  provides  agencies  with  a 
reasonable  period  In  which  to  phase  in 
the  use  of  compliant  longitudinal 
channelizing^barricades  in  temporary 
traffic  control  zones. 

269.  The  FHWA  adds  a  new  section 
numbered  and  titled.  Section  6F.67 
Other  Channelizing  Devices.  This 
section  was  numbered  Section  6F.64  in 
the  NPA,  and  consists  of  an  OPTION 
statement  and  a  GUIDANCE  statement 
that  there  may  be  channelizing  devices 
other  than  those  already  described  in 
Part  6  that  may  be  used  in  special 
situations  based  on  an  engineering 
study.  If  used,  these  other  channelizing 
devices  should  conform  to  the  general 
size,  color  stripe  pattern, 
retroreflectivity,  and  placement 
characteristics  established  for  the 
devices  described  in  Chapter  6F.  This 
use  of  other  channelizing  devices  was 
included  in  revision  niunber  3  of  the 
1988  edition  of  the  MUTCD  (Section 
6F-1  of  that  edition)  but  was 
inadvertently  omitted  fit)m  the  2000 
MUTCD.  The  FHWA  received  one 
comment  from  the  Association  of 
Pedestrian  and  Bicycle  Professionals  in 
support  of  this  new  section,  and  adopts 
this  new  section  in  this  final  rule. 

270.  The  FHWA  adds  a  new  section 
niunbered  and  titled,  "Section  6F.68 
Detectable  Edging  for  Pedestrians."  This 
section  contains  SUPPORT  and 
GUIDANCE  statements  with  information 
and  examples  regarding  the  use  of 
detectable  edging  along  the  length  of  a 
facility  when  needed.  The  FHWA 
includes  this  new  section  in  this  final 
rule  to  respond  to  comments  throughout 
Part  6  requesting  additional  information 
on  detectable  edging  that  is  consistent 
with  information  available  from  the  U.S. 
Access  Board,  and  to  consolidate  the 
information  on  detectable  edging  into  a 
single  section  for  clarity. 

271.  In  Section  6F.69  Temporary 
Raised  Islands  (numbered  Section  6F.65 
in  the  NPA).  the  FHWA  adds  a 
STANDARD  statement  at  the  end  of  the 
section  that  at  pedestrian  crossing 
locations,  temporary  raised  islands  shall 
have  an  opening  or  be  shortened  to 
provide  at  least  a  1500  mm  (60  in)  wide 
pathway  for  pedestrians.  This  change  is 
to  comply  with  the  ADA  requirements 
and  to  provide  for  all  pedestrians, 
including  disabled  pedestrians,  a  clear 
and.useable  facility.  The  FHWA    ^ 
received  one  comment  frtnn  the 
NCUTCD  opposed  to  this  new 
statement,  indicating  that  it  was 
repetitive,  and  that  accessibility  is 
covered  elsewhere.  The  FHWA 
disagrees  because  this  is  important 
infcmoiation  regarding  the  design  of 
temporary  raised  islands  and  adopts  the 
STANDARD  as  proposed  in  the  NPA. 
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In  the  NPA,  the  FHWA  proposed  a 
phase-in  target  comphance  date  of  five 
years  from  the  effective  date  of  this  final 
rule  for  the  cl^ges  in  Section  6F.69 
regarding  pedestrian  accessibility. 
Because  a  five-year  phase-in  target 
compliance  date  has  been  established 
for  Sections  6D.01  Pedestrian 
Considerations  and  6D.02  Accessibility 
Considerations,  which  in  turn  affect 
many  other  sections  throughout  Part  6, 
a  special  phase-in  target  compliance 
date  just  for  Section  6F.69  is  not 
necessary.  Accordingly,  the  FHWA 
withdraws  the  proposed  five-year 
phase-in  target  compliance  date  for 
accessibility  requirements  of  this 
section. 

272.  hi  Section  6F.70  Opposing 
Traffic  Lane  Divider  (numbered  Section 
6F.66  in  the  NPA).  the  FHWA  adds  to 
the  STANDARD  statement  that 
opposing  traffic  lane  dividers  shall  not 
be  placed  across  pedestrian  crossings,  to 
assure  that  pedestrians  have  a  clear  and 
useable  facility.  The  FHWA  received 
one  comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change,  and 
adopts  this  change. 

273.  In  Section  6F.71  Pavement 
Markings  (numbered  Section  6F.67  in 
the  NPA),  the  FHWA  proposed  to  add 
to  the  STANDARD  statement  that  to 
require  that  delineation  and 
channelizing  devices  for  use  by 
pedestrians  shall  be  accessible  and 
detectable  to  pedestrians  who  have 
disabilities  and  shall  be  continuous 
throughout  the  temporary  traffic  control 
zone.  The  FHWA  received  comments 
from  the  NCUTCD,  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
opposed  to  this  new  language.  The  City 
of  Tucson,  Arizona,  expressed  support  if 
the  text  was  reworded  to  apply  only  at 
locations  where  persons  with 
disabilities  are  likely  to  pass.  The 
FHWA  withdraws  this  proposal  because 
accessibility  information  is  included  in 
other  sections  of  Part  6  and  does  not 
need  to  be  repeated  here. 

In  the  NPA,  the  FHWA  proposed 
revising  the  last  OPTION  statement  to 
specify  the  amoimt  of  time  that 
removable,  nonreflective,  performed 
tape  may  be  used  to  temporarily  cover 
markings.  The  FHWA  received  five 
comments  from  the  NCUTCD,  the 
Wisconsin  DOT,  the  City  of  Charlotte, 
North  Carolina,  a  private  citizen,  and  a 
traffic  control  device  manufacturer 
opposing  this  change,  stating  that  there 
is  not  sufficient  docimientation  to 
support  the  notion  that  temporary  tape 
becomes  ineffective  after  two  weeks. 
The  FHWA  agrees  and  withdraws  this 
proposal. 

Additionally,  in  the  NPA  the  FHWA 
proposed  adding  a  SUPPORT  statement 


at  the  end  of  the  section  that  pavement 
markings  alone  are  generally  not 
sufficient  for  use  by  pedestrians  who 
have  visual  disabilities.  Tactile 
warnings  on  the  roadway  surface  or 
audible  devices  are  usually  more 
helpful  to  these  pedestrians.  The  FHWA 
received  four  comments  from  the 
NCUTCD  and  associations  representing 
the  blind  community  opposed  to  this 
new  SUPPORT  statement. 
Representatives  of  the  blind  community 
stated  that  there  are  currently  no 
consistently  understood  tactile  markings 
for  roadway  siu^aces.  The  FHWA  agrees 
with  the  commenters  and  withdraws 
this  proposal. 

274.  In  Section  6F.72  Temporary 
Pavement  Markings  (niunbered  Section 
6F.68  in  the  NPA).  the  FHWA  modifies 
the  OPTION  statement  and  the  second 
GUIDANCE  statement  to  indicate  the 
use  of  DO  NOT  PASS  and  PASS  WITH 
CARE  signs  is  acceptable  for  temporary 
situations  rather  than  pavement 
markings.  In  the  NPA,  the  FHWA 
proposed  deleting  the  use  of  the  NO 
PASSING  ZONE  sign.  While  the  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  the 
changes,  the  NCUTCD  was  opposed  to 
removing  the  NO  PASSING  ZONE  sign 
because  it  felt  that  use  of  the  sign 
should  remain  an  option.  The  FHWA 
agrees  and  restores  the  use  of  the  NO 
PASSING  ZONE  sign  and  includes  a 
reference  to  Section  2C.35  for  use  of  the 
NO  PASSING  ZONE  sign  in  this  final 
rule. 

275.  In  Section  6F.75  Lighting  Devices 
(numbered  Section  6F.71  in  the  NPA), 
the  FHWA  adds  to  the  GUIDANCE 
statement  that  the  maximum  spacing  for 
warning  lights  should  be  identical  to  the 
channelizing  device  space  requirements. 
The  FHWA  received  one  comment  from 
the  NCUTCD  opposed  to  this  change, 
suggesting  that  the  proposed  wording 
may  cause  practitioners  to  think  that 
warning  lights  are  needed  on  all 
channelizing  devices.  The  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  suggested  rewording  the  text  to 
clarify  that  the  statement  applies  only 
when  warning  lights  are  used  to 
supplement  channelization.  The  FHWA 
adopts  the  change,  with  editorial 
changes  to  indicate  that  the 
requirements  apply  when  warning  lights 
are  used  to  supplement  channelization. 
Additionally,  the  FHWA  changes  the 
second  SUPPORT  statement  (in  the 
2000  MUTCD)  to  an  OPTION  statement 
to  more  accurately  reflect  the  uses  of 
lighting  devices.  The  FHWA  received 
one  comment  from  a  traffic  engineering 
consultant  opposed  to  this  change, 
suggesting  that,  because  this  sentence 
refers  specifically  to  warning  beacons,  it 


beloi^s  in  another  section.  The  FHWA 
disagrees  because  this  statement  is 
generic  and  is  most  appropriate  in  this 
.  section. 

In  the  NPA,  the  FHWA  proposed 
adding  an  OPTION  statement  at  the  end 
of  this  section  stating  that  vehicle 
hazard  warning  signals  may  only 
supplement  the  rotating  li^ts  or  strobe 
U^ts.  The  FHWA  received  three 
comments  from  the  NCUTCD,  the  Qty 
of  Charlotte,  North  Carolina,  and  a 
private  citizen  opposed  to  this 
statement,  suggesting  that  the  statement 
was  repetitive  because  this  information 
is  contained  in  the  previous 
STANDARD.  The  FHWA  ^rees  and 
withdraws  this  proposal,  and  removes 
this  OPTION  from  this  final  rule. 

276.  In  Section  6F.76  Floodlights 
(numbered  Section  6F.72  in  the  NPA). 
the  FHWA  revises  the  first  GUIDANCE 
statement  by  removing  "flagger 
stations"  from  the  text  and  adds  a  new 
STANDARD  statement,  following  the 
GUIDANCE,  to  indicate  that,  except  in 
emergency  situations,  flagger  stations 
shall  be  illuminated  at  night.  The 
FHWA  incorporates  this  change  in  this 
final  rule  to  retain  consistency  with 
other  sections  of  the  MUTCD,  such  as  in 
Section  6E.05  Flagger  Stations,  and  to 
improve  flagger  visibility  during 
ni^ttime  operations. 

The  FHWA  also  adds  to  the  existing 
STANDARD  statement  that 
floodlighting  shall  not  produce  a 
disabling  glare  condition  for 
approaching  road  users,  flaggers,  or 
workers.  The  FHWA  adds  flaggers  and 
workers  to  the  statement  based  on 
comments  from  the  City  of  Charlotte. 
North  Carolina,  and  a  private  citizen    ' 
expressing  concerns  about  safety  of 
flaggers  and  workers.  The  FHWA 
believes  that  it  is  important  and 
necessary  to  protect  flaggers  and 
workers,  as  well  as  road  users,  bom 
disabling  floodlight  glare. 

In  the  NPA.  the  FHWA  proposed 
adding  a  SUPPORT  statement  at  the  end 
of  the  section,  that  based  on  research,** 
50  lux  (5  foot  candles)  is  a  desirable 
nighttime  illumination  level  where 
workers  are  active.  The  FHWA  received 
one  comment  from  the  Laborers'  Health, 
and  Safety  Fund  of  North  America  in 
support  of  this  new  statement.  The 
NCUTCD.  the  City  of  Charlotte,  North 
Carolina,  a  private  citizen,  and  NIOSH 
suggested  that  additional  information 


"  Infonnation  on  "Olumination  Guidelines  for 
Nighttime  Highway  Work",  NCMRP  Project  5-13. 
1993.  is  summarized  in  NCHRP  research  Results 
Digest  Number  216.  December,  1996,  which  is  a 
available  for  purchase  from  the  Transportation 
Research  Board's  bookstore,  at  the  following  URL: 
http://64.118.69.9/acbl/showdetl.cftn?& 
DlD=92&PToduct  ID=2048SCATID=:l&series=7. 
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should  be  included  regarding 
illumination  levels  for  other  than 
general  activities.  The  FHWA  agrees  and 
iucludes  information  on  illumination 
levels  for  general  activities  and  for  tasks 
requiring  high  levels  of  precisioiT  and 
extreme  care. 

277.  In  Section  6F.78  Warning  Lights 
(numbered  Section  6F.74  in  the  NPA), 
the  FHWA  adds  Type  D  360-degree 
warning  lights,  as  appropriate, 
throughout  the  section  to  provide  more 
flexibility  in  the  use  of  lighting  devices. 
The  FHWA  received  one  comment  from 
ATSSA  in  support  of  these  changes,  and 
adopts  these  changes. 

The  FHWA  also  changes  the  first 
paragraph  of  the  first  STANDARD 
statement  to  a  SUPPORT  statement 
because  it  describes  what  warning  lights 
are,  rather  than  providing  requirements 
on  their  use.  The  FHWA  incorporates 
this  minor  editorial  change  in  this  final 
rule  because  the  language  of  this 
statement  is  more  appropriate  as  a 
SUPPORT,  rather  than  a  STANDARD. 

278.  In  Section  6F.80  Temporary  • 
Traffic  Control  Signals  (numbered 
Section  6F.76  in  Ae  NPA),  to  enhance 
consideration  of  pedestrian  needs  in 
temporary  traffic  control  zones,  the 
FHWA  adds  to  the  first  GUIDANCE 
statement  that,  where  pedestrian  traffic 
is  detoured  to  a  temporary  traffic  control 
signal,  agencies  should  use  engineering 
judgment  to  determine  if  pedestrian 
signals  or  accessible  pedestrian  signals 
are  needed.  The  FHWA  ceceived  one 
comment  from  the  NCUTCD  opposed  to 
this  change,  stating  that  the  wording  is 
repetitive  because  accessibility  is 
already  addressed  elsewhere.  The 
FHWA  disagrees  and  includes  this 
paragraphin  this  final  rule. 

Additionally,  the  FHWA  proposed  in 
the  NPA  to  add  a  new  STANDARD 
statement  that  indicates  that  the 
supports  for  temporary  traffic  control 
signals  shall  not  encroach  into  a 
minimum  required  pedestrian  pathway 
width  of  1500  mm  (60  in),  to  assure  a 
clear  pathway  for  all  pedestrians, 
including  disabled  pedestrians.  The 
FHWA  received  comments  from  the 
NCUTCD,  the  Cities  of  Tucson,  Arizona, 
and  Charlotte,  North  Carolina,  and  a 
private  citizen  opposed  to  this  change. 
The  NCUTCD  stated  that  the  wording  is 
repetitive  because  accessibility  is 
already  addressed  elsewhere.  The  Cities 
of  Tucson,  Arizona,  and  Charlotte, 
North  Carolina,  and  the  private  citizen 
suggested  that  the  text  be  reworded  to 
apply  only  tojthose  locations  where 
pedestrians  with  disabilities  are  likely 
to  be  present.  The  FHWA  agrees  and 
revises  this  paragraph  to  state  that  the 
supports  shall  not  encroach  into  the 
minimum  width  of  a  "pedestrian  access 
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route"  (1200  mm/48  in)  or  an  "alternate 
circulation  path"  (900  mm/36  in)  to  be 
t  with  the  various 
ents  elsewhere  in  Part  6. 

A  also  adds  to  the  second 
T  statement  a  new  item  "M. 
e  of  adjacent  land  uses  (such 
as  residential  or  commercial)"  to  the  list 
of  factoK  related  to  the  design  and 
application  of  temporary  traffic  control 
signals.  tThe  FHWA  received  one 
commei  t  from  a  private  citizen  in 
support  of  this  change,  and  adopts  this 
change  i  nd  re-letters  the  remaining 
items. 

279. 1 1  Section  6F.81  Temporary 
Traffic  1  arriers  (numbered  Section 
6F. 77  in  the  NPA),  the  FHWA  modifies 
the  first  SUPPORT  statement  to  more 
cleeirly  <  escribe  the  four  primary 
functioi  s  of  temporary  traffic  barriers, 
by  delet  ng  the  last  two  sentences 
related  1  o  the  functions  of  temporary 
traffic  barriers  and  adding  a  portion  of 
text  froili  Section  60.11  Work  Within 
the  Tra\  eled  Way  of  Urban  Streets.  The 
FHWA  :  eceived  one  comment  from  the 
City  of '  'ucson,  Arizona,  in  support  of 
the  char  ges  to  this  section,  and  adopts 
these  ch  anges. 

280. 1 1  Section  6F.82  Crash  Cushions 
(numbe:  ed  Section  6F.78  in  the  NPA), 
the  FH\  ^A  adds  to  the  STANDARD 
stateme:  it  that  damaged  crash  cushions 
shall  be  promptly  repaired  or  replaced 
to  main  ain  their  crashworthiness.  The 
FHWA  :  eceived  one  comment  from  the 
City  of  'ucson,  Arizona,  in  support  of 
this  cha  ige,  and  adopts  this  change. 

Addil  lonally,  in  the  2000  MUTCD  a 
new  rec  airement  was  established  in  this 
section  that  crash  cushions  in  temporary 
traffic  ctontrol  zones  shall  be 
crashw<  rthy.  No  special  phase-in  target 
compile  nee  date  was  established  at  that 
time.  Bs  sed  on  conunents  that  agencies 
are  encc  untering  difficulties  and 
econom  ic  impacts  given  the  extensive 
testing  ( if  devices  that  has  to  occiu  in 
accorda  ice  with  NCHRP  Report  350  ss 
in  ordei  to  determine  and  certify 
crashwiirthiness,  the  FHWA  believes 
that  a  s]  lecial  phase-in  target 
complis  nee  date  is  required  for  the 
crashw(  irthiness  provision  in  this 
section.  Therefore,  in  this  final  rule,  the 
FHWA  sstablishes  a  special  phase-in 
target  compliance  date  of  January  17, 
2005,  fdr  crash  cushions  in  temporary 
traffic  cpntrol  zones  to  be  crashworthy. 
The  FH  A^A  believes  this  target  date  of 
foiu"  yej  rs  from  the  effective  date  of  the 
2000  M  JTCD  provides  agencies  with  a 
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Report  350,  "Recominended 
for  the  Safety  Performance  Evaluation 

Features,"  1993,  is  available  for 
downloa<J  ing  from  the  Transportation  Research 
Board  at  t  le  following  URL:  http://gulliver.trb.org/ 
publicatu  ns/nchTp/nchrp_rpt_350-a.pdf. 


reasonable  period  in  which  to  phase  in 
the  use  of  compliant  crash  cushions  in  . 
temporary  traffic  control  zones. 

281.  hi  Section  6F.84  Rumble  Strips 
(numbered  Section  6F.80  m  the  NPA), 
to  clarify  which  applications  are  used 
for  travel  lanes  and  which  ones  are  used 
on  the  shoulder,  the  FHWA  adds  to  the 
SUPPORT  statement  a  description  of 
longitudinal  rumble  strips,  and  clarifies 
throughout  the  section  which 
statements  refer  specifically  to 
longitudinal  rumble  strips  and  which 
statements  refer  specifically  to 
transverse  rumble  strips.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson,  Arizona,  in  support  of  these 
changes  to  this  section,  and  adopts  these 
changes. 

AdditionaUy,  the  FHWA  adds  a 
STANDARD  statement  following  the 
SUPPORT  statement  that,  if  it  is 
desirable  to  use  a  color  other  than  the 
color  of  the  pavement  for  a  longitudinal 
rumble  strip,  the  color  of  the  rumble 
strip  shall  be  the  same  as  the 
longitudinal  line  the  rumble  strip 
supplements.  If  the  color  of  a  transverse 
rumble  strip  used  within  a  travel  lane  is 
not  the  color  of  the  pavement,  the  color 
of  the  rumble  strip  shall  be  white.  These 
changes  are  needed  to  conform  to 
general  principles  for  colors  of 
pavement  markings.  The  FHWA 
received  two  comments  from  the 
NCUTCD  and  the  Virginia  DOT  opposed 
to  this  new  STANDARD  statement 
suggesting  that  some  jurisdictions  have 
used  other  colors,  such  as  yellow  and 
orange.  The  FHWA  believes  that  white 
has  been  the  traditional  color  used  for 
transverse  rumble  strips  and  adopts  this 
statement  in  this  final  rule.  The  use  of 
other  colors  would  need  further 
research  and  may  be  considered  for 
future  rulemaking. 

The  FHWA  also  adds  to  the 
GUIDANCE  statement  that  transverse 
rumble  strips  should  not  be  placed 
through  pedestrian  crossings  or  on 
bicycle  routes;  should  not  be  placed  on 
roadways  used  by  bicyclists  unless  a 
minimum  clear  path  of  1.2  m  (4  ft)  is 
provided  at  each  edge  of  the  roadway  or 
on  each  paved  shoulder;  and  that 
longitudinal  rumble  strips  should  not  be 
placed  on  the  shoulder  of  a  roadway 
that  is  used  by  bicyclists  unless  a 
minimum  clear  path  of  1.2  m  (4  ft)  is 
also  provided  on  the  shoulder.  These 
changes  will  minimize  interference 
caused  by  nunble^strips  to  bicycUsts 
using  the  roadway  or  shoulder.  The 
FHWA  received  one  comment  from  the 
Association  of  Pedestrian  and  Bicycle 
Professionals  in  support  of  these 
changes.  The  Wisconsin  DOT  opposed 
~  them,  suggesting  that  additional  text  is 
needed  to  define  the  clear  path  at  the 
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edge  of  the  roadway.  The  FHWA 
addresses  this  comment  by  providing 
additional  language  in  this  final  rule 
that  references  the  AASHTO  Guide  to 
the  Development  of  Bicycle  Facilities, 
which  is  listed  in  Section  lA.ll 
Relation  to  Other  Publications. 
282.  In  Section  6G.01  Typical 
Applications,  in  the  NPA  the  FHWA 
proposed  adding  two  SUPPORT 
statements  indicating  that  temporary 
traffic  control  zones  are  subject  to  all 
accessibility  requirements  for  use  by  all 
types  of  pedestrians.  The  FHWA 
received  five  conunents  fi-om  the 
NCUTCD,  the  Ohio  DOT,  the  Cities  of 
Tucson,  Arizona,  and  Charlotte,  North 
Carolina,  and  a  private  citizen  opposed 
to  the  wording  of  these  statements 
suggesting  that  it  is  repetitive  because 
accessibility  issues  are  already  covered 
elsewhere.  To  address  these  conunents, 
while  also  stressing  the  importance  of 
accessibility,  the  FHWA  adds  a  new 
STANDARD  statement  to  the  beginning 
f  of  this  section  emphasizing  accessibility 

provisions  as  required  by  the  Americans 
with  Disabilities  Act. 

Additionally,  in  the  NPA  the  FHWA 
.proposed  to  add  a  GUIDANCE  statement 
following  the  second  SUPPORT 
statement  that  bicyclists  and  pedestrians 
should  not  be  exposed  to  unprotected 
excavations,  open  utility  access, 
overhanging  equipment,  or  other 
hazards.  The  Association  of  Pedestrian 
and  Bicycle  Professionals  supported  this 
new  statement.  For  enhanced  clarity, 
the  FHWA  removes  this  paragraph  fi-om 
this  section  and  moves  it,  with  minor 
editorial  changes,  to  a  new  section 
numbered  and  titled,  "Section  6G.05 
Work  Affecting  Pedestrian  and  Bicycle 
Facilities." 

283.  In  Section  6G.02  Work  Duration, 
the  FHWA  adds  to  the  SUPPORT 
statement  in  this  section  (and  in  all 
other  sections  in  Chapter  6G  except 
6G.01,  6G.05,  and  6G.14  through  6G.19), 
providing  references  to  other  chapters 
and  sections  of  Part  6  of  the  MUTCD  for 
additional  information  regarding  the 
steps  to  follow  when  pedestrian  or 
bicycle  facilities  are  affected  by  the 
worksite.  Also,  the  FHWA  modifies  item 
C  in  the  first  STANDARD  to  clarify  that 
short-term  stationary  work  is  defined  as 
.  daytime  work  of  more  than  one  hour 
within  a  single  daylight  period.  The 
FHWA  received  two  comments  from 
commenters  who  did  not  understand 
why  the  change  was  necessary.  The 
change  is  necessary  because  the  single 
period  of  daylight  in  the  summertime 
can  last  more  than  12  hours.  Thfi  FHWA 
adopts  the  change  as  proposed  in  the 
NPA. 

284.  In  Section  6G.04  Modifications  to 
Fulfill  Special  Needs,  the  FHWA  adds 


throughout  the  GUIDANCE  statement 
additional  information  related  to  the 
need  to  take  into  account  pedestrian  and 
bicycle  usage.  The  FHWA  received 
several  editorial  conunents  suggesting 
changes  to  the  wording  proposed  in  the 
NPA.  The  FHWA  incorporates  many  of 
these  changes  and  includes  additional 
references  to  other  areas  of  the  MUTCD. 

Additionally,  the  FHWA  moves  the 
SUPPORT  and  STANDARD  statements 
at  the  end  of  the  section  (in  the  2000 
MUTCD)  to  Section  6F.65  Temporary 
Traffic  Barriers  as  Channelizing  Devices 
because  this  text  outlining  temporary 
traffic  barriers  is  more  appropriately 
located  in  this  section.  The  FHWA 
received  two  conunents  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  opposed  to  removing  these 
statements  from  this  section,  stating  that 
these  statements  are  important  in  this 
section  of  modifying  the  typical 
applications  to  fulfill  special  needs.  The 
FHWA  disagrees  and  believes  that  this 
information  is  best  covered  elsewhere, 
and  does  not  need  to  be  included  in  this 
section. 

285.  The  FHWA  adds  a  new  section 
numbered  and  tided.  Section  6G.05 
Work  Affecting  Pedestrian  and  Bicycle 
Facilities.  This  new  section  contains 
SUPPORT,  GUIDANCE,  and 
STANDARD  statements  with  provisions 
for  maintaining  accessibilify  for 
pedestrians  as  well  as  bicyclists  in 
temporary  traffic  control  zones.  The 
information  in  this  section  was 
proposed  elsewhere  in  the  NPA. 
However,  based  on  comments,  the 
FHWA  believes  that  this  information  is 
best  consolidated  into  one  section, 
rather  than  spread  throughout  all  of  the 
sections  of  Chapter  6G.  The  FHWA 
renumbers  the  remaining  sections 
accordingly. 

286.  In  Section  6G.06  Work  Outside  of 
Shoulder  (numbered  6G.05  in  the  NPA), 
the  FHWA  proposed  adding  to  the  first 
GUIDANCE  statement  that  pedestrians 
should  be  separated  from  the  worksite 
by  appropriate  barriers  that  maintain 
accessibility  and  detectability  for 
pedestrians  with  disabilities.  Although 
one  commenter  from  the  City  of  Tucson, 
Arizona,  supported  this  new  text,  the 
NCUTCD  suggested  that  it  was 
repetitive.  The  FHWA  disagrees  that  it 

is  repetitive,  but  removes  this  paragraph 
from  this  section  and  places  it  in  the 
new  section  numbered  and  titled. 
"Section  6G.05  Work  Affecting 
Pedestrian  and  Bicycle  Facilities." 

287.  hi  Section  6G.07  Work  on  the 
Shoulder  with  No  Encroachment 
(niunbered  Section  6G.06  in  the  NPA), 
the  FHWA  proposed  adding  to  the  first 
STANDARD  statement  that,  where 
pedestrian  routes  are  closed,  alternate 


pedestrian  routes  shall  be  provided.  A 
private  citizen  supported  this  new  text. 
The  NCUTCD  suggested  that  the 
STANDARD  be  changed  to  GUIDANCE 
because  this  section  involves  work  on 
the  shoulder  with  no  encroachment,  and 
alternate  pedestrian  routes  will  not  be 
necessary  in  all  locations.  The  FHWA 
disagrees  with  changing  this  to  a 
GUIDANCE,  but  removes  this  paragraph 
from  this  section  and  places  it  in  the 
new  section  numbered  and  titled, 
"Section  6G.05  Work  Affecting 
Pedestrian  and  Bicycle  Facilities." 

Additionally,  the  FHWA  proposed 
adding  a  sentence  to  the  GUIDANCE 
statement  that,  where  feasible,  signs 
should  be  placed  so  they  do  not  narrow 
any  existing  pedestrian  passage  to  less 
than  1500  mm  (60  in).  The  FHWA 
received  two  conunents  from  the 
NCUTCD  and  the  City  of  Tucson. 
Arizona,  opposed  to  this  new  sentence. 
The  NCUTCD  stated  that  it  was 
repetitive,  and  the  City  of  Tucson, 
Arizona,  suggested  a  narrower  passage 
be  permitted.  The  FHWA  removes  the 
entire  paragraph  from  this  section  and 
places  it  in  the  new  section  numbered 
and  titled,  'Section  6G.05  Work 
Affecting  Pedestrian  and  Bicycle 
Facilities."  Based  on  comments  and  to 
be  consistent  with  other  sections  in  Part 
6,  the  FHWA  revises  the  last  sentence  of 
this  paragraph  to  permit  existing 
pedestrian  passages  to  be  narrowed  to 
1200  mm  (48  in)  rather  than  1500  mm 
(60  in).  In  addition,  this  is  consistent 
wiUi  the  ADAAG. 

288.  hi  Section  6G.08  Work  on  the 
Shoulder  with  Minor  Encroachment 
(numbered  6G.07  in  the  NPA),  the 
FHWA  proposed  adding  to  the 
GUIDANCE  statement  that,  where 
feasible,  pedestrian  routes  should  be 
protected  or  alternate  accessible  and 
detectable  routes  should  be  provided. 
Although  the  Cify  of  Tucson,  Arizona, 
supported  this  new  text,  the  NCUTCD 
suggested  that  it  was  repetitive.  The 
FHWA  removes  this  paragraph  ftom  this  ~ 
section,  rewords  it  and  classifies  it  as  a 
STANT)ARD  to  be  consistent  with  ADA 
requirements  and  places  it  in  the  new 
section  numbered  and  titled,  "Section 
6G.05  Work  Affecting  Pedestrian  and 
Bicycle  Facilities." 

289.  In  Section  6G.10  Work  Within 
the  Traveled  Way  of  Two-Lane 
Highways  (numbered  Section  6G.09  in 
the  NPA),  the  FHWA  proposed  adding 
to  the  GUH3ANCE  statement  diat 
pedestrian  detours  should  be  avoided 
because  pedestrians  rarely  observe  them 
and  the  cost  of  providing  accessibility 
and  detectability  might  outweigh  the 
cost  of  maintaining  a  continuous  route. 
Also,  whenever  possible,  work  should 
be  done  in  a  manner  that  does  not  create 


65562       Federal  Register /Vol.  68,  No.  224/Thiirsday,  November  20,  2003 /Rules  and  Regiilations 


a  need  to  detour  pedestrians  from 
existing  routes  or  crossings.  Although 
the  City  ofTucson,  Arizona,  supported 
this  new  text,  the  NCUTCD  suggested 
that  it  was  repetitive.  The  FHWA 
disagrees  that  it  is  repetitive,  but 
removes  this  paragraph  from  this 
section,  and  places  it  in  the  new  section 
numbered  and  titled,  "Section  6G.05 
Work  Affecting  Pedestrian  and  Bicycle 
Facilities." 

290.  hi  Section  6G.11  Work  Within 
the  Traveled  Way  of  Urban  Streets 
(niunbered  6G.10  in  the  NPA),  the 
FHWA  adds  to  the  first  STANDARD 
statement  that,  if  the  temporary  traffic 
control  zone  affects  an  accessible  and 
detectable  pedestrian  facility,  the 
accessibility  and  detectability  along  the 
alternate  pedestrian  route  shall  be 
maintained.  The  FHWA  received  one 
comment  from  a  private  citizen  in 
support  of  this  change,  and  four 
comments  from  the  NCUTOD,  the  City 
of  Tucson,  Arizona,  and  traffic 
engineering  consultants  opposed  to  it. 
Most  of  the  opposing  commenters 
suggested  that  this  statement  should  be 
a  GUIDANCE,  rather  than  STANDARD. 
The  FHWA  disagrees  because  this  is  an 
existing  ADA  requirement.  Therefore, 
the  FHWA  adopts  the  text  as  proposed 
in  the  NPA.  Based  on  a  comment  from 
the  Florida  DOT  and  for  consistency 
with  the  new  Section  6D.02 
Accessibility  Considerations,  the  FHWA 
adds  another  paragraph  to  the 
STANDARD  that  where  transit  stops  are 
afi^ected  or  relocated  because  of  work 
activity,  agencies  shall  provide  access  to 
temporary  transit  stops. 

AdditionaUy,  the  FHWA  adds  to  the 
GUIDANCE  statement  that  work  sites 
within  the  intersection  should  be 
protected  against  inadvertent  pedestrian 
inciirsion  by  providing  detectable 
channelizing  devices.  The  FHWA 
received  one  comment  from  the 
NCUTCD  opposed  to  this  new 
paragraph,  stating  that  it  is  repetitive. 
The  FHWA  disagrees  and  adopts  the 
text  with  an  editorial  change. 

291.  In  Section  6G.12  Work  Within 
the  Traveled  Way  of  Multi-lane, 
Nonaccess  Controlled  Highways 
(numbered  Section  6G.  11  in  the  NPA), 
the  FHWA  proposed  adding  to  the  first 
SUPPORT  statement  that  Chapter  6D 
contains  information  regarding  the  steps 
to  follow  when  pedestrian  facilities  are 
affected  by  the  worksite.  Although  the 
City  of  Tucson,  Arizona,  supported  this 
new  text,  the  NCUTCD  suggested  that  it 
was  repetitive.  The  FHWA  rewords  this 
paragraph  to  match  the  same  paragraph 
that  the  FHWA  places  in  most  of  &e 
other  sections  within  Chapter  6G  and 
places  it  at  the  beginning  of  the  first 
SUPPORT  statement. 


Addit  onally,  the  FHWA  moves  the 
informal  ion  in  the  second  SUPPORT 
statemei  t  related  to  the  four  primary 
function  s  of  temporary  traffic  barriers  to 
Section  >F.81  Traffic  Barriers 
(numbei  ad  Section  6F.75  in  the  NPA)  as 
they  mo!  e  properly  belong  in  that 

292.  i]  I  Section  6G.13  Work  Within 
the  Trav  sled  Way  at  an  Intersection 
(numbei  sd  Section  6G.12  in  the  NPA), 
to  reinfokrce  proper  contact  procedures, 
the  FHWA  proposed  adding  language  to 
the  first  BTANDARD  statement  and  to 
the  secohd  GUIDANCE  statement 
regarding  contact  with  the  highway 
agency  having  jurisdiction  at 
interseci  ions  where  pedestrian 
accessib  lity  problems  are  anticipated. 
The  FH\  iA  received  several  primarily 
editoria]  comments  regarding  these 
changes.  The  NCUTCD  suggested  that 
the  refer  snces  to  accessibility  were 
repetitiv  3.  Based  on  a  comment  from  a 
private  c  itizen,  the  FHWA  changes  the 
languag*  in  the  GUIDANCE  to  a 
STANDi  lRD  to  provide  greater 
consiste  icy  by  requiring  rather  than 
recomm^  snding  that  the  entity 
conduct  ng  the  work  contact  the 
highwa)!  agency  having  jurisdiction 
when  wi  trking  near  any  (signalized  or 
unsigna  ized)  intersection  where 
operatio  lal,  capacity,  or  pedestrian 
accessib  lity  problems  are  anticipated.  If 
these  ty  les  of  problems  are  anticipated, 
it  is  imp  srtant  that  the  highway  agency 
having  ji  irisdiction  be  contacted  even  if 
it  does  r  ot  involve  a  signalized 
interseci  ion. 

The  F  IWA  proposed  adding  a 
STAND.  IRD  statement  after  the  second 
GUIDAI^CE  statement  that  pedestrian 
crossing^  shall  be  protected  with  a 
pedestrian  barrier  detectable  to 
pedestri  ms  with  visual  disabilities.  The 
FHWA  t  sceived  three  comments  from 
the  NCI  TCD,  the  City  of  Charlotte, 
North  C  irolina,  and  a  private  citizen 
opposec  to  this  change  suggesting  that 
this  sho  lid  only  be  necessary  if  the 
crossing  is  an  accessible  pedestrian 
crossing  The  FHWA  agrees  and  revises 
the  state  nent  and  classifies  it  as  a 
GUIDAr  CE  rather  than  a  STANDARD  to 
be  consi  stent  with  new  Section  6G.05 
Work  Affecting  Pedestrian  and  Bicycle 
Facilitiep. 

Additionally,  the  FHWA  modifies 
item  B  ct  the  third  OPTION  statement 
to  indicate  that  uniformed  law 
enforceipent  officers,  as  well  as  flaggers, 
may  be  tised  to  direct  road  users  when 
work  is  within  an  intersection.  The 
FHWA  BBceived  two  comments  from  the 
Laborer*'  Health  and  Safety  Fvmd  of 
North  A  merica  and  a  private  citizen  in 
support  of  this  change  and  adopts  this 
change. 


293.  hi  Section  6G.14  Work  Within 
the  Traveled  Way  of  Freeways  and 
Expressways  (numbered  Section  6G.13 
in  the  NPA),  the  FHWA  revises  the  first 
SUPPORT  statement  to  include  bicycles 
in  the  listing  of  road  vehicle  mix.  TTie 
FHWA  received  one  comment  from  the 
Kansas  DOT  opposed  to  this  change, 
suggesting  that  bicycles  should  not  be 
allovved  on  freeways.  Thfe  FHWA  adopts 
this  change,  with  an  editorial  change  to 
clarify  that  bicycles  are  included  in  the 
vehicle  mix  only  if  they  are  permitted. 
In  some  areas  of  the  country,  Interstate 
Routes  or  other  freeways  offer  the  only 
access  for  recreational  bicyclists  to  get 
between  destinations,  and  therefore 
bicycles  are  permitted.  This  is  a  safety 
issue  that  has  traditionally  been  left  to 
the  States  to  decide. 
-  294.  In  Section  6G.19  Work  in  the 
Vicinity  of  Highway-Rail  Grade 
Crossings  (numbered  Section  6G.18  in 
the  NPA),  the  FHWA  clarifies  the 
second  sentence  of  the  STANDARD 
statement  by  adding  the  word 
"imiformed"  to  describe  a  law 
enforcement  officer.  The  FHWA  makes 
this  clarification  in  this  final  rule  for 
consistency  with  other  requirements 
elsewhere  in  the  MUTCD. 

295:  The  FHWA  moves  all  of  the 
information  from  Section  6G.19  Control 
of  Traffic  Through  Traffic  Incident 
Management  Areas,  as  niunbered  and 
titled  in  the  2000  MUTCD,  to  a  new 
chapter  numbered  and  tided  "Chapter 
61  Contit)l  of  Traffic  Through  Traffic 
Incident  Management  Areas."  In  its 
place,  the  FHWA  adds  a  new  section 
numbered  and  tided,  "Section  6G.20 
Temporary  Traffic  Control  During 
Nighttime  Hoius."  (This  section  was 
numbered  Section  6G.19  in  the  NPA.) 
This  new  section  contains  SUPPORT, 
GUIDANCE,  OPTION,  and  STANDARD 
statements  regarding  the  temporary 
traffic  control  measures  appropriate 
during  nighttime  hours.  The  FHWA 
received  conunents  from  the  City  of 
Tucson,  Arizona,  the  Laborers'  Health 
and  Safety  Fund  of  North  America,  and 
NIOSH  in  support  of  the  new  section. 
Many  expressed  that  a  new  section 
devoted  to  temporary  traffic  control 
during  nighttime  hours  is  needed. 
Several  conunenters  suggested  that  more 
information  was  needed  to  strengthen 
the  section,  and  some  suggested 
rewording  and  additional  text.  The 
NCUTCD  frivored  replacing  the 
proposed  text  with  modified  language 
developed  by  the  NCUTCD  Temporary 
Traffic  Control  Technical  Conunittee. 
The  FHWA  agrees  that  additional 
information  is  necessary  and  believes 
the  NCUTCD's  rewording  will  clarify 
the  section.  Accordingly,  the  FHWA 
revises  the  text  to  incorporate  and  be 
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consistent  with  changes  made  in  other 
areas  of  the  MUTCD  in  this  final  rule, 
including  the  requirement  for 
illuminating  flagger  stations,  except  in 
emergencies,  consistent  with  Section 
6E.05  Flagger  Stations,  and  additional 
information  on  illumination  for  work 
areas  in  general. 

296.  In  Section  6H.01  Typical 
Apphcations,  the  FHWA  changes  the 
Typical  Applications  figures  and  their 
accompanying  notes  to  add  more 
provisions  to  accommodate  persons 
with  disabilities  and  pedestrians,  and  to 
correct  inadvertent  minor  errors  in  the 
2000  MUTCD  and  in  the  NPA.  These 
changes  reflect  the  changes  to  all  parts 
of  the  MUTCD  with  particular  reference 
to  Part  6  changes  and  they  make  the 
drawings  and  text  consistent  with  other 
parts  of  the  MUTCD  and  elsewhere  in 
Parte. 

Additionally,  in  Table  6H-1  and  in 
the  corresponding  Typical  Applications, 
the  FHWA  changes  the  titles  of  Figure 
6H-11  fiom  "Lane  Closure  on  Low- 
Volume  Two-Lane  Road"  to  "Lane 
Closure  on  Two-Lane  Road  with  Low 
Traffic  Volumes,"  Figiu'e  6H-15  from 
"Work  in  Center  of  Low- Volume  Road" 
to  "Work  in  Center  of  Road  with  Low 
Traffic  Volumes,"  and  Figure  6H-16 
from  "Surveying  Along  Centerline  of 
Low-Voliune  Road"  to  "Surveying 
Along  Centerline  of  Road  with  Low 
Traffic  Volumes."  These  changes  will 
avoid  confusion  with  material  in  Part  5 
Traffic  Control  Devices  for  Low-Volume 
Roads.  Low-volimie  roads,  as  covered  in 
Part  5,  are  specifically  defined  in 
Section  5A.01  Function  as,  among  other 
criteria,  being  outside  a  built-up  area 
and  having  a  traffic  volume  of  less  than 
400  Annual  Average  Daily  Traffic.  The 
Typical  Applications  in  Part  6  that  refer 
to  low  volume  roads  are  not  intended  to 
be  limited  only  to  roads  meeting  the 
limited  definition  of  Part  5. 

The  FHWA  inserts  Table  6H-4 
Formulas  for  Determining  Taper 
Lengths.  This  information  is  the  same 
information  as  was  proposed  in  the 
NPA,  except  that  it  is  included  in  a 
tabular  format  for  clarity. 

Additionally,  the  FHWA  includes  the 
following  changes  to  the  notes  to  the 
figures  of  typical  applications: 

a.  Notes  for  Figure  6H-1 :  The  FHWA 
replaces  item  5  in  the  STANDARD 
statement  (of  the  2000  MUTCD)  with  a 
new  item  5  in  the  OPTION  statement, 
stating  that  vehicle  hazard  warning 
signals  may  be  used  to  supplement  high 
intensity  rotating,  flashing,  oscillating, 
or  strobe  lights,  and  a  new  item  6  in  the 
STANDARD  statement,  which  states 
that  vehicle  hazard  warning  signeds 
shall  not  be  used  instead  of  the  vehicle's 
high  intensity  rotating,  flashing, 


oscillating,  or  strobe  lights.  The  FHWA 
received  no  comments  regarding  these 
changes.  These  same  changes  have  been 
made  in  the  notes  for  other  figures  in 
Chapter  6H  as  applicable  and  as  noted 
below  in  the  discussions  of  such  figiu^s. 
The  FHWA  did  receive  two  comments 
fix)m  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen 
suggesting  that  item  1  in  the  GUIDANCE 
statement  be  revised.  The  suggested 
change  would  imply  that  a  single  sign 
is  used,  whereas  this  statement  calls  for 
an  additional  sign  to  be  used.  Because 
operation  of  the  work  vehicles  may 
involve  crossing  from  the  median  to  the 
shoulder,  all  traffic  must  be  warned  of 
such  conditions,  and  thus  a  sign  on  the 
median  lane  side  and  on  the  shoulder 
should  be  used.  Accordingly,  the  FHWA 
disagrees  with  the  commenters  and 
adopts  the  text  as  proposed  in  the  NPA. 

b.  Notes  for  Figure  6H-2:  The  FHWA 
received  two  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  objecting  to  the  terminology  for 
devices  to  be  turned  off  in  blasting 
zones  and  the  letter  sizes  for  the  W22- 

2  sign.  See  discussion  of  this  issue  in 
Section  6F.40  TURN  OFF  2-WAY 
RADIO  AND  CELL  PHONE  Sign  (W22- 
2). 

c.  Notes  for  Figure  6H-3:  See 
discussion  of  items  regarding  vehicle 
hazard  warning  signals  in  paragraph  a 
above.  That  discussion  applies  to  Figiu^ 
6H-3  also.  Additionally,  the  FHWA 
adds  a  new  item  7  to  the  STANDARD 
statement  at  the  end  of  the  Notes  that 
when  paved  shoulders  having  a  width 
of  2.4  m  (8  ft)  or  more  are  closed,  at  least 
one  advance  warning  sign  shall  be  used. 
In  addition,  channelizing  devices  shall 
be  used  to  close  the  shoulder  in  advance 
to  delineate  the  beginning  of  the  work 
space  and  direct  motor  vehicle  traffic  to 
remain  within  the  traveled  way.  The 
FHWA  received  no  comments  regarding 
these  changes,  and  adopts  these 
changes. 

d.  Notes  for  Figure  6H-4:  See 
discussion  of  items  regarding  vehicle 
hazard  warning  signals  in  paragraph  a 
above.  That  discussion  applies  to  Figure 
6H— 4  also. 

e.  Notes  for  Figure  6H-5:  The  FHWA 
revises  item  4  from  a  GUIDANCE 
statement  to  a  STANDARD  statement  to 
clarify  that  the  ends  of  the  barrier  shall 
be  treated  in  accordance  with  Section 
6F.81  Temporary  Traffic  Barriers.  The 
FHWA  also  removes  the  word 
"(optional)"  following  "crash  cushion" 
in  Figure  6H-5.  The  FHWA  makes  these 
changes  to  address  two  comments  from 
the  City  of  Charlotte,  North  Carolina, 
and  a  private  citizen  suggesting  that 
item  4  as  a  GUIDANCE  statement  is 
misleading  and  it  needs  to  be  changed 


to  a  STANDARD  to  be  consistent  with 
mandatory  safety  requirements  of 
Section  6F.81  Temporary  Traffic 
Barriers  (nmnbered  as  6F.  77  in  the 
NPA).  The  FHWA  agrees  that  this 
change  is  necessary  for  consistency,  and 
revises  item  4  to  a  STANDARD 
statement,  with  some  text  changes  to 
correspond  with  Section  6F.81. 

f.  Notes  for  Figure  6H-6:  See 
discussion  of  items  regarding  vehicle 
hazard  warning  signals  in  paragraph  a 
above.  That  discussion  also  applies  to 
Figure  6H-6. 

g.  Notes  for  Figure  6H-7:  The  FHWA 
changes  item  1  to  a  SUPPORT 
statement.  It  was  inadvertently  given  a 
STANDARD  heading  in  the  2000 
MUTCD  and  the  NPA,  even  though  it     ' 
contains  no  mandatory  language.  The 
FHWA  renumbers  the  remaining  items 
accordingly.  The  FHWA  revises  items  5 
and  6  (numbered  items  4  and  6  in  the 
NPA)  to  match  the  notes  with  the  figure, 
which  iUustrates  a  double  reverse  curve 
situation.  The  FHWA  makes  these 
minor  editorial  changes  to  address  two 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggesting  that  the  notes  did  not  match 
the  new  double  reverse  curve 
illustration.  The  FHWA  agrees  and 
makes  the  changes  for  consistency. 

h.  Notes  for  Figure  6H-8:  The  FHWA 
combines  items  2  and  3,  as  numbered  in  . 
the  NPA,  into  a  single  item  2  in  the 
OPTION  statement  for  clarity  and 
renumbers  the  following  items.  The 
FHWA  also  adds  a  new  item  5  to  the 
OPTION  statement  that  cardinal 
direction  plaques  may  be  used  with 
route  signs.  The  FHWA  makes  these 
minor  changes  to  address  two  comments 
from  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen 
suggesting  these  changes,  to  be 
consistent  with  other  sections  in  Part  6. 

i.  Notes  for  Figure  6H-9:  The  purpose 
of  Figure  6H-9  is  to  show  signing  for 
overlapping  routes  with  a  detour.  The 
configuration  of  the  actual  work  space 
raised  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  as  to  what  is  intended  by  the 
associated  signing  and  barricades.  To 
avoid  any  confusion,  the  FHWA 
eliminates  any  reference  to  an 
allowance  for  local  traffic  and  shows  the 
space  as  a  full  road  closure  between  the 
two  intersecting  routes.  The  FHWA 
adjusts  the  barricades  and  ROAD 
CLOSED  signing  accordingly.  The 
FHWA  also  changes  the  double  yellow 
dashed  pavement  markings  to  a  single 
yellow  dash  in  response  to  a  comment 
from  a  traffic  engineering  consultant 
that  the  double  yellow  dashes  are 
incorrect.  The  FHWA  notes  that  the 
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maiiungs  in  this  figtire  are  shown  for 
illustrative  purposes  only. 

j.  Notes  for  Figure  6H-10:  The  FHWA 
moves  item  4  in  the  OPTION  statement 
to  become  a  new  OPTION  item  11,  and 
renumbers  the  other  items  accordingly 
for  improved  clarity.  The  FHWA  also 
replaces  item  4  (item  5  in  the  NPA)  with 
the  note  regarding  buifer  space  that  was 
added  to  the  figure  in  the  NPA.  The 
FHWA  believes  that  buffer  space  is  an 
important  application  that  is  often 
ignored,  and  placing  the  note  in  the 
notes  as  well  as  on  the  figure  is 
appropriate.  The  FWHA  also  changes 
item^  (item  6  in  the  NPA)  fi'om  a 
GUIDANCE  to  a  STANDARD  to  be 
consistent  with  Section  6E.05  Flagger 
Stations,  and  rewords  the  statement 
accordingly.  The  flaggej  and  advance 
sign  series  are  all  moved  farther 
upstream  in  the  figure.  Additional  space 
is  needed  beyond  the  work  area  to  allow 
the  traffic  in  the  wrong  lane  to  return  to 
their  proper  lane  without  conflicting 
with  stopped  vehicles  in  the  opposite 
direction.  The  FHWA  makes  these 
changes  in  this  final  rule  to  address 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggesting  these  changes  to  be 
consistent  with  other  areas  of  the 
MUTCD. 

k.  Notes  for  Figure  6H-1 1 :  The  FHWA 
removes  item  2  of  the  STANDARD 
statement  (from  the  2000  MUTCD) 
because  this  Typical  Application 
specifically  does  not  involve  the  use  of 
flaggers.  Typical  Application  10  covers 
the  temporary  traffic  control  zone 
applicable  to  this  STANDARD,  using 
flaggers.  The  FHWA  received  no 
comments  regarding  this  change,  and 
adopts  this  change  in  this  final  rule.  The 
FHWA  received  two  comments  from  the 
City  of  Charlotte,  North  Carolina,  and  a 
private  citizen  suggesting  that  the  Type 
B  flashing  warning  lights  referenced  in 
the  OPTION  should  be  changed  to  Type 
A  for  night  work.  The  FHWA  disagrees 
because  there  is  no  change  from  the 
2000  MUTCD  language  elsewhere  in 
Part  6  that  would  justify  changing  this 
note  for  Figure  6H-11. 

1.  Notes  for  Figure  6H-12:  The  FHWA 
adds  to  item  2  of  the  STANDARD 
statement  that  durations  of  red 
clearance  intervals  shall  be  adequate  to 
clear  the  one-lane  section  of  conflicting 
Vehicles.  Additionally,  the  FHWA  adds 
a  new  item  5  to  the  STANDARD 
statement  that  safeguards  shall  be 
incorporated  to  avoid  the  possibility  of 
conflicting  signal  indications  at  each 
end  of  the  temporary  traffic  control 
zone.  The  FHWA  proposed  slightly 
different  wording  for  item  5  in  the  NPA, 
however  the  FHWA  modifies  the 
wording  based  on  a  comment  from  a 


traffic  c  mtrol  device  manufactiuer  in 
order  tc  maintain  consistency  with 
Section  6F.80  Temporary  Traffic  Control 
Signals  bf  the  MUTCD.  The  FHWA 
renumbers  the  remaining  items. 
"  m.  Notes  for  Figure  6H-13:  The 
FHWA  modifies  item  2  of  the 
STAND  i\RD  statement  to  indicate  that  a 
flagger  i  ir  uniformed  law  enforcement 
officer  i  hall  be  used  during  a  temporary 
road  clc  sxire.  Additionally,  the  FHWA 
remove !  item  3  of  the  OPTION 
stateme  it  (as  numbered  in  the  2000 
MUTQ  )  because  it  is  not  applicable. 
The  FH  /VA  also  adds  a  new  item  3  as 
a  GUIDi  U^ICE  statement,  which  states 
that  the  law  enforcement  officer,  if  used 
for  this  application,  should  follow  the 
procedires  of  Sections  6E.04  Flagger 
Procedi  res  and  6E.05  Regulatory  Sign 
Authorky.  This  is  to  encourage  law 
enforcement  officers  to  use  proper 
flagging  devices  and  procedures  for  a 
temporary  road  closure.  The  FHWA 
received  editorial  comments  on  these 
changes,  which  the  FHWA  Incorporates 
as  appropriate  in  this  final  rule. 

n.  Nd^es  for  Figure  6H-14:  The  FHWA 
adds  a  dew  item  6  under  Flagging 
Method  which  states,  "At  night,  flagger  - 
stations  shall  be  illuminated,  except  in 
emerge!  icies."  In  response  to  concerns 
about  tl  e  orientation  of  the  signal  heads 
in  the  £  gure,  the  two  overhead  traffic 
signal  1  eads  in  each  direction  have  been 
relocat^  to  show  one  post  motmted 
head  aijd  one  overhead  mounted  traffic 
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es  for  Figure  6H-15:  The  FHWA 
ew  item  2  to  the  GUIDANCE 
t  that  workers  in  the  roadway 
ear  high-visibility  safety 
apparelias  described  in  Section  6D.03 
Worker  Safety  Considerations.  See 
discuss  on  of  items  regarding  vehicle 
hazard  vaming  signals  in  paragraph  a 
above. '  'he  FHWA  received  comments 
from  AtSSA  and  the  Virginia  DOT 
suggest  ng  that  all  workers  exposed  to 
traffic  V  rear  high  visibility  safety  ^ 
apparel ,  and  the  statement  be 
strengtl  ened  to  a  STANDARD.  The  City 
of  Char  otte.  North  Carolina,  and  a 
private  citizen  felt  the  new  text  is 
unnece$sary  because  it  is  obvious  that 
workerJ  should  wear  high  visibility 
safety  apparel.  The  FHWA  strengthens 
the  existing  GUIDANCE  statement  in 
6D.03  t|)  include  that  the  high  visibility 
safety  apparel  should  meet  the 
requirements  of  ISEA  "American 
National  Standard  for  High- Visibility 
Safety  Apparel"  (see  Section  1  A. 11 
Relatioli  to  Other  Publications)  and 
labeledias  ANSI  107-1999  standard 
perfomlance  for  Class  1,  2,  or  3  risk 
exposu  e  and  that  a  competent  person, 
designs  ted  by  the  employer  to  be 
responi  ible  for  the  worker  safety  plan 


within  the  activity  area  of  the  job  site, 
should  make  the  selection  of  the 
appropriate  class  of  garment.  While  this 
is  not  a  mandate  as  suggested  in  two  of 
the  docket  comments,  the  emphasis  is 
significantly  heightened  from  the  2000 
MUTCD  and  does  allow  employer 
flexibility  on  the  use  of  the  high 
visibility  safety  apparel  to  fit  the 
conditions  that  exist.  Accordingly,  the 
FHWA  adopts  the  text  as  proposed  in 
the  NPA. 

p.  Notes  for  Figure  6H-1 7:  The  FHWA 
adds  a  new  item  3  to  the  STANDARD 
statement  that  if  an  arrow  panel  is  used, 
it  shall  be  used  in  the  caution  mode. 
The  FHWA  renumbers  the  remaining 
items.  Additionally,  the  FHWA  removes 
item  5  of  the  GUIDANCE  statement  (as 
numbered  in  the  2000  MUTCD)  and 
moves  it  to  the  OPTION  statement  as 
part  of  item  9  that  the  use  of  a  truck 
mounted  attenuator  is  optional  on  either 
a  shadow  vehicle  or  a  work  vehicle. 
Several  commenters  suggested  an 
optional  truck  moimted  attenuator  be 
retained  on  the  work  vehicle.  The. 
FHWA  agrees  and  includes  the  optional 
attenuator  in  this  final  rule. 

q.  Notes  for  Figure  6H-1 9:  The  FHWA 
repeats  the  GUIDANCE  items  bom  the 
notes  for  Figure  6H-20  in  the  notes  for 
Figure  6H-19  to  address  two  comments 
from  the  City  of  Charlotte,  North   , 
Carolina,  and  a  private  citizen 
suggesting  that  ihese  items  be  added 
because  they  are  applicable  and 
necessary  for  proper  use  of  the  typical 
application.  TTie  FHWA  agrees  and 
makes  the  editorial  change  to  add  these 
notes  in  this  final  rule. 

r.  Notes  for  Figure  6H-21 :  [See 
discussion  of  items  regarding  vehicle 
hazard  warning  signals  in  paragraph  a 
above.)  The  NCUTCD  objected  to  the 
addition  of  "optional"  to  the  flag  tree  in 
the  figure,  stating  it  should  be  guidance. 
Optional  is  consistent  with  the  text  in 
Section  6F.57  High-Level  Warning 
Devices.  Upgrading  to  a  GUIDANCE 
condition  goes  beyond  the  scope  of  the 
NPA  and  would  need  to  be  addressed  in 
a  future  rulemaking.  Practitioners  can 
choose  to  make  its  use  recommended  or 
mandatory  in  thefr  jurisdictions  if 
appropriate. 

s.  Notes  for  Figure  6H-22:  In  the  NPA, 
the  FHWA  proposed  removing  item  5 
(as  numbered  in  the  2000  MUTCD)  from 
the  OPTION  statement,  regarding  a 
right-turn  island  using  channelizing 
devices.  The  FHWA  received  three 
comments  from  the  NCUTCD,  the  City     - 
of  Charlotte,  North  Carolina,  and  a 
private  citizen  opposed  to  this  proposal, 
stating  that  the  item  provides  useful 
information  that  is  not  evident  from 
looking  at  the  figure.  The  FHWA  agrees 
and  restores  the  text  of  the  2000 
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MUTCD,  with  editorial  changes.  The 
NCUTCD,  the  Kansas  DOT,  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  objected  to  the  removal  of 
"optional"  from  the  arrow  panel  in  the 
figure,  hi  Section  6F.56  Arrow  Panels, 
the  FHWA  adds  a  new  GUIDANCE 
statement  on  the  use  of  arrow  panels  for 
certain  conditions  such  as  multi-lane, 
high  speed,  high  volume,  limited  sight 
distance  or  imexpected  locations  which 
applies  in  this  typical  application. 
Accordingly,  the  FHWA  adopts  the 
change  deleting  "optional"  from  the 
arrow  panel  in  this  final  rule. 

t.  Notes  for  Figure  6H-24 :  The    - 
NCUTCD  objected  to  the  addition  of 
"optional"  for  the  buffer  space  and  the 
JvICUTCD,  the  Wisconsin  DOT,  the  City 
-  of  Charlotte,  North  Carolina,  and  a 
private  citizen  objected  to  the  deletion 
of  "optional"  from  the  arrow  panel  in 
the  figure.  The  FHWA  agrees  with  the 
docket  comments  and  withdraws  these 
proposed  changes. 

u.  Notes  for  Figure  6H-25:  The 
NCUTCD  objected  to  the  term 
"optional"  for  the  flag  tree,  stating  that 
for  work  in  intersections  the  high-level 
warning  device  is  very  useful  and  it 
should  not  be  labeled  as  optional. 
Optional  is  consistent  with  the  text  in 
Section  6F.57  High-Level  Warning 
Devices.  Upgrading  to  a  GUIDANCE 
.  condition  goes  beyond  the  scope  of  the 
NPA,  and  would  need  to  be  addressed 
in  a  hxtuse  rulemaking.  Practitioners  can 
choose  to  make  its  use  recommended  or 
mandatory  in  their  jmisdictions,  if 
appropriate.  Based  on  additional 
comments  bom  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen, 
the  FHWA  relocates  the  southbound 
ROAD  WORK  AHEAD  sign  upstream 
and  dimensions  it  with  respect  to  the 
first  channelizing  device  rather  than  the 
intersection. 

V.  Notes  for  Figure  6H-26:  [See 
discussion  of  items  regarding  vehicle 
hazard  warning  signals  in  paragraph  a 
above.)  The  NCUTCD  objected  to  the 
term  "optional"  for  the  flag  tree  in  the 
Figure.  Similar  to  figures  6H-21  and  24, 
"optional"  is  consistent  with  the  text  in 
Section  6F.57.  Practitioners  can  choose 
to  make  its  use  recommended  op. 
mandatory  in  their  jurisdictions,  if 
appropriate. 

w.  Notes  for  Figure  6H-27:  [See 
discussion  of  items  regarding  vehicle 
hazard  warning  signals  in  paragraph  a 
above.)  The  NCUTCD  objected  to  the 
term  "optional"  for  the  flag  tree  in  the 
figure.  Similar  to  Figures  6H-12,  24,  and 
26,  "optional"  is  consistent  with  the 
text  in  Section  6F.57  High-Level 
Warning  Devices  (Flag  Trees). 
Practitioners  can  choose  to  make  its  use 
recommended  or  mandatory  in  their 


jiuisdictions,  if  appropriate.  In  addition, 
consistent  with  Section  6E.05  Flagger 
Stations,  the  FHWA  adds  a  new 
STANDARD  statement  which  states,  "At 
night,  flagger  stations  shall  be 
illuminated,  except  in  emergencies." 

X.  Notes  for  Figure  6H-28:  In  the  NPA, 
the  FHWA  proposed  adding  a  new  item 
3  to  the  GUIDANCE  statement  that 
audible  warnings  should  be  considered 
where  midblock  closings  and  changed 
crosswalk  areas  cause  inadequate 
commimication  to  pedestrians  who  have 
visual  disabilities.  The  FHWA  received 
five  comments,  including  comments 
from  representatives  of  the  blind 
community,  opposing  this  new  item, 
and  suggesting  rewording.  The  FHWA 
agrees  and  revises  this  item  by  changing 
the  phrase  "audible  warning"  to 
"audible  information  devices." 
Additionally,  the  FHWA  adds  the  use  of 
Type  D  360-degree  Steady-Bum  warning 
lights  to  item  7  of  the  OPTION 
statement  (as  numbered  in  the  NPA),  to 
provide  consistency  with  other  sections 
in  Part  6.  There  were  no  comments 
regarding  this  change,  and  the  FHWA 
adopts  this  change.  The  FHWA  received 
two  comments  from  the  NCUTCD  and  a 
traffic  engineering  consultant  regarding 
item  1  in  the  STANDARD  statement, 
suggesting  that  the  wording  be  revised 
for  clarity.  The  FHWA  agrees  and 
clarifies  the  statement  in  this  final  rule 
to  indicate  that  when  crosswalks  or 
other  pedestrian  facilities  are  closed  or 
relocated,  the  temporary  facilities  shall 
be  detectable  and  shall  include 
accessibility  featiues  consistent  with 
featiu^s  present  in  the  existing 
pedestrian  facility. 

y.  Notes  for  Figure  6H-29:  (Refer  to 
the  discussion  for  Figiue  6H-28 
regarding  item  3  of  the  GUIDANCE 
statement  and  item  1  of  the  STANDARD 
statement).  The  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen  suggested 
that  an  additional  advance  pedestrian 
crossing  sign  is  necessary  for  eastboimd 
traffic  on  the  east  leg  of  the  intersection. 
The  FHWA  agrees  and  changes  the 
figure  accordingly  in  this  final  rule. 

z.  Notes  for  Figure  6H-30:  The  FHWA 
received  comments  from  the  NCUTCD, 
the  Wisconsin  DOT,  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  objecting  to  the  removal  of  the 
term  "optional"  for  the  arrow  panels  in 
the  figure.  The  FHWA  modifies  the  new 
GUIDANCE  statement  in  Section  6F.56 
Arrow  Panels  on  the  placement  criteria 
for  use  of  arrow  panels  which  will  allow 
optional  use  in  some  conditions. 
Accordingly,  the  FHWA  withdraws  this 
proposed  deletion  of  "optional"  from 
the  hgvae  for  this  Typical  AppUcation. 

aa.  Notes  for  Figure  6H-31 :  The 
FHWA  received  one  comment  from 


Caltrans  suggesting  that  the  metric 
maximum  spacing  formula  for 
channelizing  markings,  as  stated  in  item 

4  of  the  GUIDANCE,  is  not  accurate,  and 
needed  to  be  revised  to  be  accurate  and 
to  be  consistent  with  Figure  6H-32.  The 
FHWA  agrees  that  this  was  a 
typographical  error  and  revises  this  item 
in  this  final  rule  from  "0.1  S  km"  to  "0.1 

5  m."  The  FHWA  also  adds  the  text  "in 
km/h  (mph)"  following  "where  S  is  the 
speed."  The  FHWA  received  three 
comments  suggesting  that  items  7  and  9  ' 
be  revised  to  better  correlate  with  the 
illustration  on  Figure  6H-31.  The 
FHWA  agrees  and  revises  the  items 
accordingly  in  this  final  rule.  In  note  7, 
the  words  "Two  Lane"  are  added  before 
"Reverse  Curve"  in  the  first  and  second 
sentences  of  note  7.  The  FHWA  deletes 
the  first  sentence  in  note  9.  Similar  to 
Figure  6H-30,  the  FHWA  also  received 
four  docket  comments  objecting  to  the 
removal  of  the  term  "optional"  for  the 
arrow  panels  in  the  figure.  For  the 
reasons  listed  in  paragraph  z  above,  the 
FHWA  withdraws  the  proposed  deletion 
of  "optional"  from  the  Figiu«  for  this 
Typical  Application. 

bb.  Notes  for  Figure  6H-32:  In  the 
NPA,  the  FHWA  proposed  adding  a  new 
item  2  to  the  STANDARD  statement 
requiring  at  least  one  advance  warning 
sign  when  paved  shoulders  having  a 
width  of  2.4  m  (8  ft)  or  more  are  closed 
and  that  channelizing  devices  shall  be 
used  to  close  the  shoulder  in  advance  td 
delineate  the  begiiming  of  the  work 
space  and  direct  motor  vehicle  traffic  to 
remain  within  the  traveled  way.  The 
FHWA  received  comments  from  the  Qty 
of  Charlotte,  North  Carolina,  and  a 
private  citizen  opposed  to  this  new 
statement,  indicating  that  this  statement 
better  relates  to  work  exclusively  on  the 
shoulder.  The  FHWA  agrees  and 
changes  this  statement  to  a  GUIDANCE 
and  clarifies  the  statement  to  indicate 
that  channelizing  devices  (rather  than 
signs)  should  be  used  to  close  the 
shoulder  in  advance  of  the  merging 
taper  for  a  lane  closiue,  to  direct 
vehicular  traffic  to  remain  within  the 
traveled  way.  The  FHWA  also  adds  a 
new  item  4  under  GUIDANCE  regarding 
use  of  Reverse  Curve  signs  rather  than 
a  Double  Reverse  Ciuve  sign  under 
certain  conditions  for  consistency  with 
GUIDANCE  elsewhere  in  Part  6.  The 
FHWA  renumbers  the  remaining  items. 
One  docket  comment  from  the  City  of 
Charlotte,  North  Carolina,  suggeisted  that 
item  6  be  clarified  with  respect  to  the 
start  of  temporary  traffic  control  near 
railroad  grade  crossings  where  queues 
may  extend  through  the  crossing,  The 
FHWA  agrees  and  revises  "transition 
area"  to  "merging  taper."  The  FHWA 


65566       Federal  Register /Vol.  68,  No.  22'  /Thursday,  November  20,  2003 /Rules  and  Regulations 


also  revises  notes  8  and  9  (numbered  7 
and  8  in  2000  MUTCD)  in  response  to 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
about  coordination  with  railroads.  The 
FHWA  believes  that  additional 
emphasis  is  necessary  and  adds  the  text 
"When  a  highway-rail  grade  crossing 
exists  within  the  activity  area"  to  the 
beginning  of  notes  8  and  9.  The  FHWA 
received  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a'private 
citizen  objecting  to  the  removal  of  the 
term  "optional"  for  the  arrow  panels  in 
the  Figaie.  The  FHWA  deletes  the  term 
optional  from  the  arrow  panels  in  the 
figure.  Although  the  FHWA  modifies 
the  new  GUIDANCE  statement  in 
Section  6F.56  Arrow  Panels  on  the 
placement  criteria  for  use  of  arrow 
panels  which  will  allow  optional  use  in 
some  conditions,  in  this  Typical 
Application,  the  GUIDANCE  conditions 
prevail;  i.e.  high  speed,  midti-lane 
highway.  The  FHWA  received 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
indicating  that  the  distances  for  the 
RIGHT  LANE  CLOSED  signs  m  the 
figure  are  in  error.  The  FHWA  agrees 
and  revises  1500  FT  and  450  m  to  XX 
FT  and  XX  m. 

cc.  Notes  for  Figure  6H-33:  (Refer  to 
discussion  for  Figure  6H-32  regarding 
the  new  item  3  that  the  FHWA  had 
proposed  to  add  as  a  STANDARD.)  The 
FHWA  proposed  removing  item  3  of  the 
GUIDANCE  statement  (as  numbered  in 
the  2000  MUTCD)  because  it  was  not 
applicable  to  the  application  depicted. 
Tlie  FHWA  received  three  comments 
from  the  NCUTCD,  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
suggesting  that  the  item  be  retained  as 
a  SUPPORT  rather  than  GUIDANCE 
because  it  contains  useful  information 
suggesting  that  vehicles,  equipment, 
workers,  and  thefr  activities  be  located 
on  one  side  of  the  pavement.  The 
FHWA  agrees  and  restores  this 
statement  as  a  SUPPORT. 

dd.  Notes  for  Figure  6H-34:  The 
FHWA  adds  a  new  item  to  the 
STANDARD  statement  that  the 
information  from  this  figure  shall  also 
be  used  when  work  is  being  performed 
in  the  lane  adjacent  to  the  median  on  a 
divided  highway,  and  specifies  which 
signs  to  use  for  the  specific  appfication 
in  this  figure.  This  is  a  repeat  of  an  item 
in  the  STANDARD  statement  in  the 
notes  for  Figure  6H-33.  The  FHWA 
makes  this  change  to  address  two 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
sxiggesting  that  this  STANDARD  in 
Figure  6H-33  is  also  applicable  to 
Figure  6H-34.  The  FHWA  agrees  that 
this  is  needed  for  consistency  with 


requirements  elsewhere  in  Part  6  and 
adopts  nis  change  in  this  final  rule.  The 
City  of  ([:harlotte.  North  Carolina,  and  a 
private  fcitizen  suggested  that  the  term 
"temporary,"  used  to  describe  an  edge 
line  in  note  2,  be  labeled  "interim"  as 
temporary  markings  are  to  remain  in 
place  oilly  two  weeks.  The  FHWA 
disagrees  because  Sections  6F.71 
Pavement  Markings  and  6F.72. 
Temporary  Pavement  Markings  provide 
adequate  guidance  for  short  and  long 
term  markings  and  there  is  no  term 
"interiia"  used  to  describe  markings. 
AdditicHially,  the  FHWA  received  two^ 
commemts  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
indicatihg  that  the  notes  for  the  crash 
cushioi^  in  the  figure  are  redundant.  The 
FHWA  addresses  the  comments  and 
provides  necessary  consistency  with 
other  sections  of  the  MUTCD  by  revising 
the  notas  and  the  figure  as  follows:  To 
maintain  consistency  with  Figure  6H-5, 
the  FH\  ^A  revises  note  3  (note  2  in  the 
2000  M  JTCD)  by  deleting  the  last 
senteno  s.  The  FHWA  adds  a  new 
STANDARD  item  4  to  clarify  that  the 
ends  of  the  barrier  shall  be  treated  in 
accordance  with  Section  6F.81 
TempoAry  Traffic  Barriers.  The  FHWA 
also  removes  the  word  (optional) 
followii^g  "crash  cusliion"  in  Figure 
6H-34  ^d  changes  the  Section 
referenqe  frt>m  Section  6F.78  to  Section 
6F.82  Temporary  Traffic  Barriers. 
Additionally,  the  FHWA  received 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
stating  fbat  the  END  ROAD  WORK  sign 
in  the  stuthbound  direction  should  be 
labeled  jas  optional.  The  FHWA  agrees 
becaus^  the  ROAD  WORK  AHEAD  sign 
is  optional  in  the  southbound  direction 
and  revises  the  figure  accordingly. 

ee.  N(  )tes  for  Figure  6H-35:  In  the 
NPA,  tl  e  FHWA  proposed  modifying 
item  4  <  f  the  GUIDANCE  statement  to 
indicaU  that  Shadow  Vehicle  2  should 
be  equipped  with  an  arrow  panel  in  a 
cautiorumode  if  on  the  shoulder.  The 
FHWA  teceived  comments  from  the 
NCUTCp,  the  Wisconsin  DOT,  the  City 
otte.  North  Carolina,  and  a 

!  citizen  suggesting  that  the  arrow 
panel  s  lould  continue  to  be  used  in  the 
arrow  c  lode  rather  than  the  caution 
mode  b  )cause,  for  this  mobile  operation, 
the  disi  mce  between  Shadow  Vehicles 
simulatesa  merging  taper.  The 

L  igrees  and  restores  the  text  from 
the  200 )  MUTCD,  removing  the  phrase 
"in  cau  ion  mode  if  on  the  shoulder" 
from  th  s  final  rule.  The  FHWA  also 
receive  1  one  comment  fit)m  Caltrans 

I  3ptional  truck  mounted 
attenua  :or  should  be  shown  on  the  work 
vehicle  to  enhance  road  user  and  worker 


2  and 
FHWA 


safety.  The  FHWA  agrees  and  adds  an 
optional  truck  moimted  attenuator  in 
the  figiire  in  this  final  rule. 

ff.  Azotes  for  Figure  6H-36:  The  FHWA 
revises  item  11  (rf  the  OPTION 
statement.to  clarify  that  the  signs  to  be 
used  are  "Three  Lane  Reverse  Curve" 
signs,  rather  than  "Triple  Lane  Shift** 
signs.  The  FHWA  makes  this  change 
because  it  is  needed  for  consistency  and 
to  properly  identify  the  type  of  sign  to 
be  used.  The  FHWA  also  received 
several  comments  from  the  NCUTCD, 
the  City  of  Charlotte,  North  Carolina, 
and  a  private  citizen  related  to  the 
temporary  barrier  and  crash  cushion  in 
the  figure.  Consistent  with  Figures  6H- 
5  and  6H-34,  the  FHWA  adds  a  new 
STANDARD  item  4  to  clarify  that  where- 
installed,  the  ends  of  the  barrier  shall  be 
treated  in  accordance  with  Section 
6F.81  Temporary  Traffic  Barriers.  The 
FHWA  deletes  the  parenthetical  phrase 
"(see  Section  6F.77  for  end  treatments)" 
in  item  13  as  the  new  STANDARD  item 
4  covers  this  information. 

gg.  Notes  for  Figure  6H-37:  The 
FHWA  received  two  comments  from  the 
City  of  Charlotte,  North  Carolina,  and  a 
private  citizen  objecting  to  the  deletion 
of  the  label  "optional"  from  the  arrow 
panels.  The  FHWA  modifies  the  new 
GUIDANCE  statement  in  Section  6F.56 
Arrow  Panels  on  the  placement  criteria 
for  use  of  arrow  panels  which  will  allow 
optional  use  in  some  conditions.  In  this 
Typical  Application,  however,  the 
GUIDANCE  conditions  prevail;  i.e.  high 
speed,  multi-lane  highway. 
Accordingly,  the  FHWA  deletes  the 
term  "optional"  from  the  arrow  panels 
in  the  figure. 

hh.  Notes  for  Figure  6H-39:  The 
FHWA  received  comments  from 
Caltrans,  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen  related  to 
the  position  and  dimensions  of  the 
advance  sign  series  in  the  northbound 
direction.  To  clarify  the  figure  and  allow 
flexibility  for  the  practitioner,  the 
FHWA  changes  the  distances  on  the 
signs  bom  1500  FT,  Vz  MILE,  1  MILE  to 
XX  FT,  XX  MILE  and  XX  MILE.  The 
metric  equivalents  are  also  changed 
accordingly  to  XX  m,  XX  m  and  XX  km. 
The  FHWA  received  two  comments 
from  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen  objecting 
to  the  deletion  nf  the  label  "optional" 
from  the  arrow  panels.  The  FHWA 
deletes  the  "optional"  label  because  of 
the  modifications  made  to  the  new 
GUIDANCE  statement  in  Section  6F.56 
Arrow  Panels  on  the  placement  criteria 
for  use  of  arrow  panels  which  will  allow 
optional  use  in  some  conditions.  In  this 
Typical  Application,  however,  the 
GUIDANCE  conditions  prevail;  i.e.  high 
sf)eed,  multi-lane  highway. 
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ii.  Notes  for  Figure  6H-40:  The  FHWA 
adds  to  item  3  that  YIELD  or  STOP  lines 
should  be  installed,  if  needed,  across 
the  ramp  to  indicate  the  point  at  which 
road  users  should  YIELD  or  STOP.  The 
FHWA  received  two  comments  from  the 
City  of  Charlotte,  North  Carolina,  and  a 
private  citizen  suggesting  additional 
information  should  be  included  in  the 
GUIDANCE  regarding  the  placement  of 
YIELD  or  STOP  lines.  However,  the 
FHWA  does  not  add  additional  language 
in  this  final  rule  because  such  a  change 
would  require  further  study  and  pubhc 
comment.  Additionally,  the  FHWA  adds 
a  dimension  of  7.5  m  (25  ft)  spacing 
between  channelizing  devices  shown  on 
Figxire  6H-40.  The  FHWA  includes  this 
additional  guidance,  beyond  the  general 
guidance  in  Section  6F.58  Channelizing 
Devices  about  channelizing  device 
spacing,  to  help  improve  channelization 
specifically  in  the  median  crossover  by 
providing  a  recommended  device 
spacing  to  minimize  the  tendency  of 
vehicles  to  drive  between  devices.  The 
FHWA  received  one  comment  from  a 
private  citizen  in  support  of  this  change, 
and  the  FHWA  adopts  this  change. 

jj.  Figure  6H-41:  [See  discussion 
regarding  channelizing  device  spacing 
in  paragraph  ii  above.) 

kk.  Notes  for  Figure  6H-42:  The 
FHWA  removes  items  6  and  7  of  the 
OPTION  statement  (as  nimibered  in  the 
2000  MUTCD)  because  they  are  not 
applicable  to  the  specific  application 
depicted  on  Figure  6H-42.  In  the  NPA, 
the  FHWA  proposed  renumbering  the 
remaining  item.  The  FHWA  received 
two  comments  from  the  City  of 
Charlotte,  North  Carolina,  and  a  private 
citizen  suggesting  that  the  remaining 
item,  stating  that  a  buffer  may  be  used, 
was  not  clear  without  the  two  previous 
items,  which  had  been  removed.  The 
FHWA  agrees  and  deletes  the  remaining 
item  (6)  in  this  final  rule  because  it  is 
unlikely  that  a  buffer  will  be  used  for 
this  appUcation,  thus  the  note  is  not 
necessary.  [See  the  discussion  and 
comments  for  item  gg  above  regarding 
the  label  "optional"  for  the  arrow  panels 
on  the  figure.) 

11.  Notes  for  Figure  6H-44:  The  FHWA 
removes  item  5  in  the  GUIDANCE 
statement  (as  numbered  in  the  2000 
KfUTCD)  because  it  is  too  vague  and 
there  is  no  accepted  practice  to 
determine  how  traffic  is  stabilized.  The 
FHWA  renimibers  the  remaining  items. 
The  FHWA  received  no  comments 
regarding  this  change.  (See  the 
discussion  and  comments  for  paragraph 
gg  above  regarding  the  label  "optional" 
for  the  arrow  panels  on  the  figure.) 

mm.  Notes  for  Figure  6H-45:  The 
FHWA  adds  a  second  sentence  to  items 
2a  and  2e  to  include  changing  the  mode 


of  the  second  northboimd  and 
southbound  arrow  panels  respectively 
from  Caution  to  Right  Arrow  and  iiom. 
Right  Arrow  to  Caution.  The  FHWA 
received  comments  suggesting  that  these 
changes  are  necessary  for  consistency 
with  Chapter  6F  of  the  MUTCD.  The 
FHWA  agrees  and  adopts  these  changes 
in  this  final  rule. 

nn.  Notes  for  Figure  6H-46:  The 
FHWA  revises  item  9  from  GUIDANCE 
to  a  STANDARD  consistent  with 
Section  6E.05  Flagger  Stations.  The 
standard  states,  "At  night,  flagger 
stations  shall  be  illuminated,  except  in 
emergencies."  This  change  is  necessary 
to  be  consistent  with  the  new 
STANDARD  in  Section  6E.05  Flagger 
Stations.  ^ 

297.  The  FHWA  adds  a  new  chapter, 
numbered  and  titled  "Chapter  61 
Control  of  Traffic  Through  Traffic 
Incident  Management  Areas."  This  new 
chapter  contains  text  from  Section 
6G.19  Control  of  Traffic  Through 
Incident  Areas  (as  numbered  in  the  2000 
MUTCD)  in  its  entirety  with  several 
modifications  and  additional 
information  on  the  use  of  temporary 
traffic  control  devices  for  traffic  incident 
management  zones.  The  new  chapter 
contains  a  general  section  as  well  as 
sections  on  major,  intermediate,  and 
minor  traffic  incidents,  and  on  use  of 
emergency-vehicle  lighting  (flashing  or 
rotating  beacons  or  strobes).  This 
Chapter  is  included  to  recognize  the 
importance  of  safely  and  efficiently 
controlling  traffic  through  traffic 
incident  areas  and  the  unique 
characteristics  of  incidents  and  the 
traffic  controls  that  should  be  used. 

In  Section  61.01  Control  of  Traffic 
Through  Traffic  Incident  Management 
Areas,  the  FHWA  received  comments 
from  Lake  County,  Illinois,  and  the 
Cities  of  Tucson,  Arizona,  and 
Charlotte,  North  CaroUna,  and  a  private 
citizen  specifically  in  support  of  this 
new  section,  several  informational  and 
editorial  comments,  and  some 
comments  opposed  to  specific  language 
within  the  section. 

Based  on  a  comment  from  NIOSH 
suggesting  that  a  distinction  be  made 
between  planned  and  unplanned  events, 
the  FHWA  makes  a  distinction  between 
planned  and  implanned  events  and 
removes  language  in  this  section,  as 
well  as  the  entire  chapter,  referring  to 
planned  events.  With  pre-planning  and 
coordination  between  law  enforcement 
and  transportation  agencies,  most 
special  events,  such  as  a  sporting  event 
or  a  scheduled  visit  by  a  dignitary, 
would  not  require  the  emergency 
measiu-es  described  in  this  section.  This 
section  focuses  on  management  of 
emergency  and  other  unforeseen 


incidents,  including  motor  vehicle 
crashes,  hazardous  materials  spills,  and 
natural  disasters.  All  references  to 
special  events  are  deleted  from  this 
chapter. 

The  FHWA  also  revises  text  within 
this  section  to  be  consistent  with 
changes  made  in  other  areas  of  the 
MUTCD  in  this  final  rule.  Such 
revisions  include  clarifying  the  limits  of 
an  incident  management  area  and 
designating  the  color  fluorescent  pink  as 
an  optional  background  color  for 
incident  management  signs.  Some 
commenters  felt  that  the  special  color 
for  traffic  incident  management  signing 
should  be  mandatory  or  recommended 
rather  than  an  option.  The  FHWA  agrees 
it  would  be  desirable  for  all  traffic 
incident  management  signs  to  be  the 
special  color  but  determines  that  this  is 
not  practical  due  to  the  unplanned 
nature  of  such  incidents  and  the  wide 
variety  and  capabilities  of  first 
responders.  The  reason  that  the  FHWA 
estabUshes  an  optional  distinctive  color 
(fluorescent  pink)  for  signing  for 
incident  management  is  to  inform 
drivers  that  the  temporary  traffic 
controls  have  been  set  up  for  an 
emergency  and  therefore  this  is  not  a 
normal  temporary  traffic  control  zone.  If 
incident  management  treatments, 
including  the  special  sign  color,  are 
only  used  for  imforeseen  situations, 
drivers  will  realize  that  they  need  to  be 
especially  alert  in  incident  management 
situations. 

Consistent  with  Section  2C.33  of  the 
MUTCD,  the  FHWA  adopts  the  W4-2 
Lane  Ends  symbol  sign  but  revises  its 
design  to  be  consistent  with  the 
Canadian  symbol.  (Please  refer  to  the 
discussion  in  Section  2C.33). 

In  response  to  comments  from 
NIOSH,  the  City  of  Charlotte,  North 
Carolina,  and  a  private  citizen,  the 
FHWA  also  revises  the  third  paragraph 
of  the  first  GUIDANCE  statement  that 
"first  responders"  to  the  incident 
should  assess  the  situation  and  set  up 
temporary  traffic  control  related  to  that 
assessment.  First  responders,  however, 
will  likely  be  too  involved  with  other 
tasks  related  to  the  incident  itself  and 
accordingly  the  FHWA  has  deleted 
"first"  from  this  statement.  The 
statement  now  recognizes  that  other    - 
responders  may  perform  this  assessment 
and  the  associated  tasks  for  temporary 
traffic  control. 

In  Section  61.02  Major  Traffic 
Incidents,  the  FHWA  received  two 
comments  from  the  City  of  Charlotte, 
North  Carolina,  and  a  private  citizen 
opposed  to  the  first  GUIDANCE 
statement  regarding  the  use  of 
appUcable  procedures  and  devices  for 
traffic  incidents  that  are  anticipated  to 
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last  more  than  24  hoiirs.  The 
commenters  stated  that  normal 
temporary  traffic  control  procedures 
should  be  recommended  for  any 
incident  lasting  more  than  a  few  hotirs. 
The  FHWA  disagrees  with  these 
comments  because  incidents  that  are 
relatively  severe  can  last  for  most  of  a 
day,  and  it  is  appropriate  diuing  these 
incidents  to  allow  the  use  of  incident 
management  procedures  and  devices, 
rather  than  temporary  traffic  control 
procediu^s  and  devices. 

Based  on  comments  from  NIOSH  and 
the  Iowa  DOT,  the  FHWA  revises  the 
third  paragraph  of  the  second 
GUIDANCE  statement  to  add  uniformed 
law  enforcement  officers,  for 
consistency  with  other  sections  in  Part 
6. 

Based  on  comments  from  the 
NCUTCD,  the  City  of  Charlotte,  North 
CaroUna,  and  a  private  citizen,  the 
FHWA  revises  the  third  GUIDANCE 
statement  in  this  final  rule  to  delete  the 
recommendation  that  channelizing 
devices  should  be  used  whenever 
possible  if  a  roadway  is  expected  to  be 
closed  for  more  than  three  hours.  That 
recommendation  was  inconsistent  with 
the  first  GUIDANCE  statement  in  this 
section,  which  states  that  other  chapters 
of  Part  6  should  be  used  if  the  incident 
will  last  more  than  24  hours.  Finally, 
the  FHWA  revises  the  last  paragraph  of 
the<;UIDANCE  statement  to  address  a 
comment  from  the  NCUTCD  suggesting 
that  the  reference  to  using  flares  for 
short-term  temporary  traffic  control  be 
deleted. 

In  Section  61.03  Intermediate  Traffic 
Incidents,  the  FHWA  revises  the 
SUPPORT  statement  to  clarify  the 
duration  of  intermediate  traffic 
incidents,  based  on  comments  from  the 
NCUTCD  and  tOibe  consistent  with 
Section  61.01  General.  The  FHWA 
makes  additional  revisions  to  this 
section  to  be  consistent  with  changes  as 
discussed  in  Section  61.02  Major  Traffic 
Jncidents. 

In  Section  61.04  Minor  Traffic 
Incidents,  the  FHWA  revises  the 
SUPPORT  statement  to  clarify  the 
duration  of  minor  traffic  incidents.  The 
FHWA  also  removes  the  first  paragraph 
of  the  GUIDANCE  statement  and  adds 
that  paragraph  to  Sections  61.01,  61.02, 
and  61.03,  as  this  recommendation  for 
training  of  on-scene  responders  is 
generally  applicable  to  all  types  of 
traffic  incidents  but  especially  major 
and  intermediate  ones. 

In  Section  61.05  Use  of  Emergency- 
Vehicle  Lighting,  the  FHWA  received 
one  comment  from  NIOSH  opposed  to 
the  section,  suggesting  that  the  section 
does  not  provide  clear,  consistent 
advice  on  the  use  of  emergency-vehicle 


lightingi  The  FHWA  disagrees  because 
the  first  sentence  of  the  first  paragraph 
points  out  that  emergency-vehicle 
lighting  Is  essential  prior  to  establishing 
good  traffic  control  and  the  second  and 
third  paragraphs  encourage  emergency- 
vehicle  lighting  to  be  kept  to  a 
niinimu|n  after  good  traffic  control  has 
been  estiblished.  The  FHWA  adopts 
this  section  with  an  additional 
GUIDANCE  paragraph  stating  that  ' 
vehicle  keadlights  not  needed  for 
illumina  tion,  or  to  provide  notice  to 
other  ro)  d  users  of  the  incident 
response  vehicle  being  in  an  unexpected 
location,  should  be  turned  off  at  night. 

DiscusstUn  of  Adopted  Amendments  to 
ic  Controls  for  School 


7—  Traffic 


Part 
Areas 

298. 1]  Section  7A.01  Need  for 
Standar(  s,  the  FHWA  received  one 
commen  t  from  Caltrans  suggesting  that 
the  STA  vIDARD,  which  states  that  the 
types  of  traffic  control  devices  used  in 
school  a  eas  shall  be  related  to  the 
volumes  and  speed  of  vehicular  traffic, 
street  wi  dth,  and  the  number  and  age  of 
the  stud  jnts  using  the  crossing,  is  not 
practica  because  the  type  of  traffic 
control «  evices  cannot  be  related  to  all 
of  the  cc  uditions  listed.  The  FHWA 
agrees  that  GUIDANCE,  to  provide 
recommendations  rather  than  a 
requiren  lent,  is  appropriate  and  revises 
this  state  ment  in  the  final  rule  to  a 
GUIDA>  CE.  In  addition,  this  is 
consists  It  with  the  rest  of  the 
GUIDAh  CE  statement  in  Section  7A.01. 

299.  Ii  Section  7A.04  Scope,  the 
FHWA  r  jceived  four  comments  from  the 
NCUTCD,  the  Kansas  DOT,  and  the 
Minnesota  DOT  opposing  the  removal  of 
the  second  paragraph  of  the 
STAND|.RD  restricting  the  use  of 
portableischool  signs.  The  FHWA 
disagrees  with  the  commenters  because 
Arizona  tias  extensively  used~portable 
school  s  gns,  in  accordance  with 
Arizona  State  laws  and  Arizona  DOT 
guidelin  js  that  have  been  in  effect  for 
several  c  ecades.^e  The  FHWA  believes 
that,  wh  m  designed  and  placed 
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Safety  for  School  Areas  Guidelines", 
Department  of  Transportation, 
includes  Arizona  DOT.guidelines  for  use 
signs  and  citations  of  applicable 
laws.  This  document  is  available  at 
folio wftig  URL:  http://www.dot.state.az.us/ 
BOADS/tnffic/standards/SchoolSafety/ 
Schoolsafe  'y.pdf.  The  longstanding  use  and  success 
of  these  si{  ns  in  Arizona  is  reported  in  "School 
Zone  Flasl  ers — Do  they  Really  Slow  Traffic?"  by 
Benjamin  1  .  Burritt.  Richard  C.  Buchanan,  and  Eric 
1.  Kalivoda  ',  an  article  in  ITE  Journal,  volume  60, 
number  1,  anuary,  1990,  pages  29-31.  A  copy  of 
this  article  is  available  on  the  docket.  Also,  this 
issue  of  IT] '.  Journal  is  available  for  purchase  from 
the  InstituI  b  of  Transportation  Engineers  (ITE)  at  the 
following  1 IRL;  http://ite.org  and  click  on 
"Bookston  ". 


appropriately,  portable  school  signs  can 
be  helpful  in  reducing  speed,  increasing 
road  user  awareness  of  the  crossing,  and 
enhancing  school  pedestrian  safety.  The 
FHWA  believes  that  the  use  of  these 
signs  is  a  subset  of  overall  "in-street" 
pedestrian  devices  that  the  FHWA 
adopts  in  Part  2.  In  addition,  the  State 
of  Washington  successfully 
experimented  with  in-roadway  school 
warning  signs,^^  as  discussed  below 
under  Sections  7B.08  School  Advance 
Warning  Assembly  (Sl-1  with 
Supplemental  Plaque)  and  7B.09  School 
Crosswalk  Warning  Assembly  {Sl-1 
with  Diagonal  Arrow).  Accordingly,  the 
FHWA  adopts  the  removal  of  the  text  as 
specified  in  the  NPA.  For  consistency 
with  other  parts  of  the  MUTCD,  the 
FHWA  also  adds  an  OPTION  that  in- 
roadway  signs  for  school  traffic  control 
areas  may  be  used  consistent  with  the 
requirements  of  Sections  7B.08,  7B.09, 
and  2B.12  In-Street  Pedestrian  Crossing 
Signs. 

300.  hi  Section  7A.09  Unauthorized 
Devices  and  Messages,  (titled  Section 
7A.09  Removal  of  Confusing 
Advertising  in  the  2000  MUTCD),  the 
FHWA  changes  the  title  to  provide 
consistency  with  other  text  in  the 
MUTCD  as  well  as  to  avoid  conflicting 
statements  to  clarify  the  intent  of  this 
section.  Two  commenters  from  the  Ohio 
DOT  and  Caltrans  suggested  that  the 
title  of  the  section  be  changed  to  clarify 
the  intent  of  the  section.  The  comment 
from  the  Ohio  DOT  also  suggested  that 
the  SUPPORT  statement  be  revised  to 
reference  Section  lA.Ol  Purpose  of 
Traffic  Control  Devices  in  addition  to 
Section  1A.08  Authority  for  Placement 
of  Traffic  Control  Devices,  which  is 
already  referenced.  The  FHWA  agrees 
that  these  changes  are  necessary  for 
consistency. 

301.  In  Section  7B.01  Size  of  School 
Signs,  the  FHWA  revises  the 
STANDARD  statement  to  indicate  that 
the  "Conventional  Road"  size  sign  shall 
be  used  on  public  roads,  streets,  and 
highways  unless  engineering  judgment 
determines  that  a  special  sign  size 
would  be  more  appropriate,  and  that 
"oversized"  sign  sizes  shall  be  used  on 
expressways.  The  FHWA  also  revises 
the  OPTION  statement  to  indicate  that 
"oversized"  sign  sizes  may  be  used  for 
application  that  require  increased 
emphasis,  improved  recognition,  or 
increased  legibifity. 


"  "School  Zone  'Delineator'  Project:  Summary  of 
Preliminary  Analysis  Data"  was  prepared  in  August 
2003  by  the  Washington  Traffic  Safety  Commission 
for  the  Washington  State  Department  of 
Transportation,  as  a  part  of  FHWA-approved 
experimentation  number  7-16.  This  document  is 
available  on  the  docket. 
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The  FHWA  also  revises  the  three  size 
columns  of  Table  7B-1  to  correspond 
with  the  text  changes,  so  that  the  first 
colunm  is  labeled  "Conventional  Road", 
the  second  column  is  labeled 
"Minimum"  and  the  third  is  labeled 
"Oversized".  The  FHWA  proposed 
several  changes  to  this  table  in  the  NPA 
to  reflect  additional  new  signs,  changes 
in  sign  sizes,  and  deletion  of  signs. 
Based  on  comments  from  the  NCUTCD, 
the  Virginia  and  Oregon  DOTs,  Pierce 
County,  Washington,  and  a  traffic 
engineering  consultant,  the  FHWA 
incorporates  additional  changes  to  these 
signs  in  this  final  rule.  These  changes  in 
the  table  reflect  changes  throughout  Part 
7  and  make  the  sizes  of  supplemental 
plaques  correspond  more  closely  with 
the  sizes  of  the  signs  they  supplement. 
The  sign  sizes  in  this  table  are  also 
consistent  with  the  sign  sizes  in  Part  2. 

302.  In  Section  7B.07  Sign  Color  for 
School  Warning  Signs,  the  FHWA 
changes  item  A  in  the  OPTION 
statement  to  "School  Advance  Warning 
Sign"  to  be  consistent  with  other 
changes  in  the  MUTCD.  The  FHWA  also 
changes  item  D  in  the  OPTKDN 
statement  to  clarify  that  only  the 
SCHOOL  portion  on  the  School  Speed 
Limit  (S5-1)  sign  may  have  a 
fluorescent  yellow-green  background. 
The  SCHOOL  portion  of  the  sign  is  the 
warning  message.  The  FHWA  also  adds 
item  H  in  the  OPTION  statement  to 
include  the  Reduced  Speed  School  Zone 
Ahead  (S4-5,  S4r-5a)  sign  in  the  list  of 
signs  that  may  have  a  fluorescent 
yellow-green  background  with  a  black 
legend  and  border. 

303.  In  Section  7B.08  School  Advance 
Warning" Assembly  (Sl-1  with 
Supplemental  Plaque),  to  respond  to  a 
comment  from  a  traffic  engineering 
consultant  suggesting  clarification,  the 
FHWA  adds  to  the  GUIDANCE 
statement  an  exception  that  the  School 
Advance  Warning  (Sl-1)  assembly  does 
not  need  to  be  installed  along  a  highway 
when  a  physical  barrier,  such  as 
fencing,  separates  school  children  from 
the  highway. 

The  FHWA  also  adds  an  OPTION 
statement  at  the  end  of  the  section  to 
describe  the  use  of  the  in-street  reduced 
size  School  Advance  Warning  (Sl-1) 
sign  and  reduced  size  AHEAD  (Wl&-9p) 
plaque  in  advance  of  a  school  crossing. 
The  Washington  State  DOT  performed  a 
before  and  after  study  to  determine  the 
effectiveness  of  this  sign.  Although  a 
final  report  on  the  evaluation  is  not 
complete,  a  preliminary  analysis  of  the 
data  ^B  shows  that  these  signs  can  be 


effective  in  reducing  speeds  in  school 
zones.  Based  on  this  experience,  the 
'  FHWA  determines  that  this  is  an 
acceptable  variation  of  the  In-Street 
Pedestrian  Crossing  sign  discussed  in 
Section  7B.09  School  Crosswalk 
Warning  Assembly  (Sl-1  with  Diagonal 
Arrow).  This  sign  will  provide  an 
additional  tool  to  increase  the  safety  of 
school  crossings  by  enhancing  the 
conspicuity  of  advance  warnings. 

For  easier  reference,  the  FHWA 
assigns  the  page  of  sign  images  a 
niunber  and  title,  "Figure  7B-1  School 
Area  Signs". 

Also,  the  FHWA  adds  a  new  hguie 
niunbered  and  titled,  "Figiue  7B-2 
Examples  of  Signing  for  School 
Crosswalk  Warning  Assembly"  to 
illustrate  the  placement  of  these 
assemblies  as  described  in  Section 
7B.09. 

Additionally,  the  FHWA  renumbers 
and  retitles  Figure  7B-1  (as  munbered 
in  the  2000  MUTCD)  to  "Figiue  7B-3 
Examples  of  Signing  for  School  Area 
Traffic  Control  with  School  Speed 
Limits."  The  FHWA  received  a 
comment  in  agreement  from  NCUTCD 
and  a  comment  in  opposition  from  a 
traffic  engineering  consultant  regarding 
this  figure.  The  traffic  engineering 
consultant  questioned  the  need  to  have 
an  "End  SCHOOL  ZONE"  sign.  This 
sign  is  discussed  in  Section  7B.13  END 
SCHOOL  ZONE  Sign  (S5-2)  and  its  use 
is  appropriately  shown  in  Figiu«  7B-3. 

The  FHWA  adds  a  new  figure 
numbeied  and  titled,  "Figure  7B-4  In- 
Street  Signs  in  School  Areas"  to 
illustrate  the  placement  of  these  signs  as 
described  in  Sections  7B.08  and  7B.09. 
The  FHWA  adds  this  figiu-e  in  this  final 
rule  to  provide  clarity  and  to  assist  users 
in  understanding  the  sign  placement. 

304.  In  Section  7B.09  School 
Crosswalk  Warning  Assembly  (Sl-1 
with  Diagonal  Arrow),  the  FHWA 
received  several  conunents  from  the 
NCUTCD,  State  DOTs,  a  traffic  control 
device  manufactvuer,  and  a  private 
citizen  regarding  the  proposal  to  insert 
an  OPTION  statement  allowing  the  use 
of  the  In-Street  Pedestrian  Crossing  (Rl- 
6  or  Rl-6a)  signs  at  unsignahzed 
midblock  crossings.  The  NCUTCD  and 
the  Minnesota  DOT  were  opposed  to 
allowing  the  use  of  the  sign,  suggesting 
that  there  was  not  sufficient  research  to 
support  of  the  effectiveness  of  the  sign. 
The  Oregon  DOT,  a  traffic  control 
device  manufacturer,  and  the  private 
citizen  suggested  that  use  of  the  sign  be 
permitted  at  all  unsignalized  school 


5»"SchoorZone  'Delineator'  Project:  Summary  of 
Preliminary  Analysis  Data"  was  prepared  in  August 
2003  by  the  Washington  TrafBc  Safety  Commission 


for  the  Washington  State  Department  of 
Transportation,  as  a  part  of  FHWA-approved 
experimentation  number  7-16.  This  doctmient  is 
available  on  the  docket. 


crossings,  not  just  midblock  crossings. 
As  discussed  above  in  Section  7A.04, 
the  FHWA  beUeves  that  portable  school 
signs,  when  designed  and  placed 
appropriately,  can  be  helpful  in 
reducing  speed,  enhancing  road  user 
aw^areness  of  the  crossing,  and 
enhancing  school  pedestrian  safety.  The 
use  of  these  signs  is  a  subset  of  overall 
"in-street"  pedestrian  devices  that 
FHWA  adopts  in  Section  2B.12  In-Street 
Pedestrian  Crossing  Signs  (Rl-6,  Rl- 
6a).  and  for  consistency,  the  FHWA 
adopts  their  use  in  Section  7B.09.  The 
FHWA  deletes  "midblock"  from  the 
OPTION  in  this  section  and  adds 
language  to  the  STANDARD  statement 
regarding  sign  placement  and 
breakaway  requirements. 

The  FHWA  adds  to  the  OPTION 
statement  to  describe  the  use  of  the 
reduced  size  School  Advance  Warning 
(Sl-1)  sign  at  an  imsignalized  school 
crossing  instead  of  the  In-Street 
Pedestrian  Crossing  (Rl-6  or  Rl-6a) 
sign  and  to  describe  the  use  of  the 
reduced  size  Diagonal  Arrow  (Wl6-7p) 
plaque  with  the  reduced  size  School 
Advance  Warning  (Sl-1)  sign.  Based  on 
successful  experience  with  this  in-street 
version  of  the  School  Crosswalk 
Warning  Assembly  in  Washington  State, 
as  discussed  above  imder  Section  7B.08, 
the  FHWA  believes  that  this  is  an 
acceptable  alternative  to  the  In-Street 
Pedestrian  Crossing  (Rl-6  or  Rl-6a) 
sign  for  use  at  a  school  crosswalk. 

Additionally,  the  FHWA  clarifies  the 
STANDARD  statement  at  the  end  of  the 
section  to  describe  the  use  of  the  In- 
street  Pedestriem  Crossing  sign  and  the 
reduced-size  in-street  School  Advance 
Warning  (Sl-l)  assembly. 

305.  In  Section  7B.11  School  Speed 
Limit  Assembly  (S4-1,  S4-2,  S4-3,  S4- 
4,  S4-6,  S5-1)  (referred  to  as  Section 
7B.11  School  Speed  Limit  Assembly 
(S4-1,  S4-2,  S4-3,  S4-4.  S5-1)  in  the 
NPA),  the  FHWA  received  three 
comments  from  the  Ohio  DOT  and 
traffic  engineering  consultants  regarding 
the  location  of  the  reduced  speed  zone 
in  the  viciiuty  of  a  school.  W^le  there 
were  no  proposed  changes  to  this 
statement  in  the  NPA,  the  FHWA 
changes  the  location  of  the  speed  zone 
in  relation  to  the  school  property  line 
from  "90  m  (300  ft)"  to  "30  m  (100  ft)" 
to  correct  an  error  in  the  2000  MUTCD 
and  address  the  concerns  of  the 
commenters.  The  FHWA  also  changes 
the  corresponding  dimension  shown  in 
Figure  7B-3. 

In  the  NPA,  the  FHWA  proposed  to 
add  to  the  OPTION  statement  that 
changeable  message  signs  should 
subscribe  to  the  principles  established 
in  Section  2A.07  Changeable  Message 
Signs  and  other  sections  of  the  MUTCD, 
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for  consistency  with  Section  6F.55 
Portable  Changeable  Message  Signs.  The 
NCUTCD  suggested  eliminating 
redundant  references  to  the  changeable 
message  signs.  Based  on  this  comment, 
the  FHWA  creates  a  new  OPTION 
statement  after  the  second  STANDARD 
and  moves  what  was  previbusly  the  first 
paragraph  of  the  OPTION  statement  to 
this  new  OPTION  and  revises  the 
wording  to  include  references  to  Section 
2A.07  and  6F.55.  The  FHWA  deletes  the 
remaining  repetitious  wording  from  the 
second  OPTION. 

The  FHWA  adds  new  paragraphs  to 
the  last  OPTION  statement  indicating 
that  fluorescent  yellow-green  pixels  may 
be  used  when  school-related  messages 
are  shown  on  a  changeable  message  sign 
and  that  changeable  message  signs  that 
display  the  speed  of  approaching 
drivers  my  be  used  in  a  school  speed 
zone.  There  were  no  conmients  on  this 
change. 

The  FHWA  .also  adds  information  on 
the  use  of  the  FINES  HIGHER  {R2-6) 
sign  to  advise  road  users  when 
increased  fines  are  iniposed  for  traffic 
violations  in  school  zones.  One 
commenter  from  the  Wisconsin  DOT  felt 
that  this  sign  was  not  necessary  because 
these  laws  are  already  in  the  State 
statutes  and  the  State  generally  does  not 
make  it  a  practice  to  sign  all  statutory 
Requirements.  Because  this  is  an 
OPTION  statement,  any  State  can  decide 
whether  or  not  to  use  this  sign.  The 
FHWA  adopts  the  language  as  proposed 
in  the  NPA. 

306.  In  Section  7B.12  Reduced  Speed 
School  Zone  Ahead  Sign  (S4-5,  S4-5a) 
(referred  to  as  Section  7B.12  School 
Reduced  Speed  Ahead  Sign  (S4-5,  S4- 
5a)  in  the  NPA),  the  FHWA  received 
several  comments  from  the  NCUTCD 
and  State  DOTs  regarding  the  use  of  S4- 
5  and  S4-5a  signs.  The  Illinois,  Oregon, 
and  Wisconsin  DOTs  and  the  NCUTCD 
opposed  the  use  of  these  signs  in  place 
of  the  rectangular  "School/Reduced 
Speed  Ahead"  signs,  stating  that  these 
.signs  are  not  needed  and  do  not  add 
much  benefit  for  the  impact  they  would 
have  on  the  States.  The  State  DOTs 
stated  that  the  S4-5  and  S4-5a  warning 
signs  may  not  be  as  efiective  as  the 
rectangular  signs. 

The  FHWA  disagrees  and  adds  the 
S4-5  and  S4-5a  signs  in  this  final  rule 
for  Parr  7  to  avoid  conflicting  sign 
applications  within  the  MUTCD.  The 
FHWA  establishes  a  phase-in  target 
compliance  date  of  15  years  from  the 
efiisctive  date  of  this  final  rule  for 
replacement  of  existing  regulatory  signs 
in  good  condition  with  these  warning 
signs  to  minimize  any  impact  on  State 
of  local  governments. 


This  ib  consistent  with  the  decisions 
in  Chapter  2C  to  add  the  W3-5  Speed 
Reduce4  Ahead  signs  in  symbol  and 
legend  designs  for  English  units  and  the 
legend  4esign  for  metric  units.  In 
respons^  to  the  NCUTCD's  suggestions 
to  enhance  the  perception  and  legibility, 
the  FHWA  mochfies  the  design  of  the 
W3-5  symbol  sign  to  reduce  the  height 
of  the  legend  "SPEED"  and  "LIMIT" 
while  increasing  the  height  of  the 
numbert  of  the  speed  limit.  This  will 
provide  enhanced  perception  and 
legibilit '  distance. 

307.  li  I  Section  7C.03  Crosswalk 
Marking  5,  the  FHWA  adds  a  new 
SUPPOl  T  statement  at  the  beginning  of 
the  section  to  provide  information  on 
the  use  ^f  crosswalk  markings.  The 
FHWA  rieceived  one  comment  from  the 
City  of  Tucson  supporting  all  of  the 
changes  to  this  section  as  proposed  in 
theNPi^. 

Additionally,  the  FHWA  revises  the 
second  paragraph  of  the  GUIDANCE 
stateme]  it  to  include  extending 
crosswa  k  lines  to  the  edge  of  the 
intersec  ing  crosswalk  to  discoinage 
diagona  walking  between  crosswalks. 
The  FW  VA  adds  this  additional 
wording  to  be  consistent  with  changes 
in  Sectidn  3B.17  Crosswalk  Markings,' 
and  because  school  children  are 
pedestri^s.  To  be  consistent  with 
Section  8B.17,  the  FHWA  also  adds 
additional  text  at  the  end  of  the  first 
GUIDANCE  statement  to  indicate  that 
crosswalks  should  not  be  used 
indiscriaiinately  and  that  an 
engineeiing  study  should  be  performed 
before  placing  crosswalks  at  locations 
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Section  7C.04  Stop  and  Yield 
FHWA  revises  the  title  from 
e  Markings"  to  "Stop  and 
es"  and  revises  the  entire 
section  lb  appropriately  mirror  the 
STANDARD,  GUIDANCE,  OPTION,  and 
SUPPORT  statements  contained  in  Part 
3.  The  FHWA  received  one  comment 
from  tha  City  of  Tucson,  Arizona,  in 
support  pf  all  of  the  changes.  The 
Oregon  i)OT  suggested  adding  an 
OPTIOl^Ito  allow  the  use  of  a  stop  line 
with  STOP  HERE  FOR  PEDESTRIANS 
signs  at  both  intersection  and  midblock 
locations  at  crosswalks  not  controlled 
by  a  sigi  al,  stop  sign,  or  yield  sign,  in 
order  to  lelp  enforce  State  law  requiring 
drivers  t )  stop.  The  FHWA  disagrees 
because  STOP  HERE  FOR  PEDESTRIAN 
signs  wi  h  stop  lines  are  not  adopted  in 
Section ;  IB.II  Yield  Here  to  Pedestrians 
Signs  (R  1-5,  Rl-5a)  or  Part  3  Markings. 

309.  h  Section  7E.04  Uniform  of 
Adult  C]  ossing  Guards  and  Student 
Patrols  (i  eferred  to  as  Section  7E.04 
Uniform  of  Adult  Guards  and  Student 


Patrols  in  the  NPA),  the  FHWA  adds  a 
STANDARD  statement  that  adult  guards 
'  shall  wear  high-visibility  safety  apparel 
labeled  as  ANSI  107-1999  standard 
performance  for  Class  2,  and  that 
student  patrols  shall  wear  high-visibility 
safety  apparel  labeled  as  ANSI  107- 
1999  standard  performance  for  Class  1. 
This  safety  apparel  will  make  the  guards 
and  patrols  (and  the  students  they  are 
managing)  far  more  visible  to 
approaching  road  users.  The  adopted 
language  in  this  final  rule  includes  a 
slight  revision  from  the  NPA  that 
changes  the  phrase  "high- visibility 
retroreflective  clothing"  to  "high- 
visibility  safety  apparel."  The  FHWA 
incorporates  this  change  in  this  final 
rule  for  consistency  with  terminology 
used  in  Part  6  and  to  avoid  any  possible 
misinterpretation  that  all  clothing  worn 
must  meet  the  ANSI  standard.  The 
FHWA  adopts  a  phase-in  target 
compliance  date  for  these  changes  of 
five  years  from  the  effective  date  of  this 
final  rule  in  order  to  minimize  any 
impact  on  State  or  local  agencies. 

310.  In  Section  7E.05  Operating 
Procedines  for  Adult  Crossing  Guards 
(referred  to  as  Section  7E.05  Operating 
Procedures  for  Adult  Guards  in  the 
NPA),  the  FHWA  received  seven 
comments  from  the  NCUTCD,  State  and 
local  DOTs,  traffic  control  device 
manufacturers,  and  private  citizens 
regarding  the  proposal  to  add  an 
OPTION  statement  at  the  end  of  the 
section  to  allow  tiie  STOP  paddle  to  be 
modified  to  enhance  the  conspicuity  of 
the  paddle  by  adding  white  flashing 
lights.  All  of  the  commenters  suggested 
that  the  use  of  red  lights  also  be 
allowed.  The  FHWA  agrees  and  adds 
the  use  of  red  lights  to  the  OPTION. 

The  FHWA  also  adds  item  E  to  the 
OPTION  statement  to  indicate  tiiat  a  "^ 
series  of  white  lights  forming  the  shapes 
of  the  letters  in  the  legend  of  a  STOP 
paddle  may  be  used.  This  is  consistent 
with -adopted  changes  to  Parts  2  and  6 
of  the  MUTCD. 

Additionally,  the  FHWA  adds  a 
STANDARD  statement  following  the 
new  OPTION  statement  to  define  the 
acceptable  flashing  rate  of  the  optional 
flashing  lights  on  STOP  paddles.  This 
change  is  consistent  with  the  flashing 
rate  in  other  parts  of  the  MUTCD.  A 
traffic  control  device  manufactiu^r  and 
private  citizen  suggested  increasing  the 
flash  rate  to  three  times  the  normal  rate. 
The  FHWA  disagrees  with  allowing  an 
increased  flash  rate  because  such  a  flash 
rate  would  be  close  to  the  range  of  flash 
rates  that  may  cause  epileptic 
seizures.59  The  FHWA  adopts  tiie  flash 


"The  website  of  the  National  Society  for 
Epilepsy,  a  professional  society  in  the  United 
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rate  of  between  50  and  60  flashes  p^ 
minute  as  proposed  in  the  NPA. 

Discussion  of  Adopted  Amendments  to 
Part  8 — Traffic  Controls  for  Highway- 
Rail  Grade  Crossings 

311.  hi  Section  8A.01  btroduction, 
the  FHWA  revises  the  definitions  in  the 
STANDARD  statement  for:  "Advance 
Preemption  and  Advance  Preemption 
Time"  (change  to  "Advance 
Preemption"  and  "Advance  Preemption 
Time"),  "Clear  Storage  Distance." 
"Dynamic  Envelope  Delineation" 
(change  to  "Dynamic  Envelope"), 
"Maximum  Highway  Traffic  Signal 
Preemption  Time,"  "Minimiun  Track 
Clearance  Distance,"  "Pre-signal,"  and 
"Queue  Clearance  Time"  to  reflect 
accepted  practice  and  terminologies. 
There  were  a  few  editorial  comments 
regarding  some  of  these  definitions  that 
have  been  incorporated  in  this  final  rule 
as  appropriate. 

The  FHWA  also  adds  definitions  for 
the  following  because  they  are  referred 
to  later  in  the  MUTCD:  "Dynamic  Exit 
Gate  Operating  Mode,"  "Exit  Gate 
Clearance  Time,"  "Exit  Gate  Operating 
Mode,"  "Flashing-Light  Signals," 
"Timed  Exit  Gate  Operating  Mode," 
"Wayside  Equipment,"  and  "Vehicle 
hitnision  Detection  Devices"  to  reflect 
accepted  practice  and  terminologies. 
There  were  a  few  editorial  comments 
regarding  some  of  these  definitions  that 
have  been  incorporated  in  this  final  rule 
as  appropriate. 

Additionally,  in  response  to  a 
comment  from  Norfolk  Southern 
Railroad,  the  FHWA  removes  the 
definition  for  "Monitored 
hiterconnected  Operation"  because  it  is 
not  used  in  the  MUTCD.  The  FHWA 
renumbers  the  remaining  definitions 
accordingly. 

312.  In  Section  8A.02  Use  of  Standard 
Devices,  Systems,  and  Practices,  the 
FHWA  adds  a  GUIDANCE  statement 
following  the  STANDARD  statement. 
This  GUIDANCE  statement  is  identical 
to  the  second  GUIDANCE  statement  in 
Section  10A.02  Use  of  Standard 
Devices,  Systems,  and  Practices,  and 
reinforces  that  Part  1  principles  of 
design,  placement,  operation, 
maintenance,  and  imiformity  of  traffic 
control  devices  should  be  considered  for 
both  highway-rail  and  highway-hght  rail 
transit  grade  crossings.  There  was  one 


comment  bom  the  City  of  Tucson, 
Arizona,  in  support  of  this  change.  The 
Ohio  DOT  suggested  editorial  changes 
to  reduce  redimdancy  in  listing  types  of 
traffic.  The  FHWA  agrees  and  changes 
the  phrase  "drivers,  pedestrians,  and 
bicychsts"  to  "vehicle  operators  and 
pedestrians."  The  Virginia  DOT 
suggested  that  the  GUIDANCE  be 
changed  to  a  STANDARD.  The  FHWA 
disagrees  because  this  statement  is  not 
specific  enough  to  be  a  STANDARD. 
"     313.  In  Section  8A.03  Uniform 
Provisions,  the  FHWA  changes  the 
STANDARD  statement  to  indicate  that 
no  sign  or  signal  shall  be  located  in  the 
center  of  an  undivided  highway,  except 
in  a  "raised  island."  In  the  2000 
MUTCD,  the  text  used  the  phrase 
"island  with  non-movmtable  curbs," 
however  a  traffic  engineering  consultant 
suggested  a  change  to  clarify  that  the 
curb  should  not  be  moimtable.  The 
FHWA  agrees  and  modifies  the  text, 
with  slight  editorial  changes,  to  be 
consistent  with  the  AASHTO  Green 
Book.60 

314.  hi  Section  8A.04  Highway-Rail 
Grade  Crossing  EUmination,  the  FHWA 
adds  a  GUIDANCE  statement  at  the 
beginning  of  the  section.  This 
GUIDANCE  statement  is  identical  to  the 
first  GUIDANCE  statement  in  Section 
10A.04  Highway-Light  Rail  Transit 
Grade  Crossing  Elimination,  and 
reinforces  that  both  highway-rail  and 
highway-light  rail  transit  grade 
crossings  are  a  potential  source  of 
congestion  and  agencies  should  conduct 
engineering  studies  to  determine  the 
cost  and  benefits  of  eliminating  such 
crossings.  The  FHWA  received  one 
comment  from  the  Wisconsin  DOT 
suggesting  that  the  statement  also 
mention  that  crossings  are  a  potential 
source  of  crashes.  The  FHWA  agrees 
and  adds  the  appropriate  text  in  this 
final  rule. 

Additionally,  the  FHWA  adds  an 
OPTION  statement  at  the  end  of  the 
section.  This  OPTION  statement  is 
identical  to  the  last  OPTION  statement 
in  Section  10A.04  and  reinforces  that 
TRACKS  OUT  OF  SERVICE  (R8-9)  signs 
may  be  temporarily  installed  at 
locations  where  both  rail  or  light  rail 


Kingdom  that  specializes  in  epilepsy,  states  that  a 
flash  rate  fo  5  to  30  hertz  (flashes  per  secopd)  can 
cause  seizures  in  some  people.  This  infonnation  is 
available  at  the  following  URL;  http:// 
www.epilepsynse.org.  uk/pages/info/Ieaflets/ 
photo.cfm.  A  variety  of  websites  of  U.S. 
organizations  also  refisi  to  the  problem  of 
photosensitivity  (triggering  fb  seizures  by  flickering 
lights)  among  epileptic  penons. 


"  "A  Policy  on  Geometric  Design  of  Highways 
and  Streets,"  4th  Edition.  2001,  in  both  hardcopy 
and  CIMIOM,  is  available  from  the  American 
Association  of  State  Highway  and  Transportation 
Officials  (AASHTO)  by  telephone  (800)  231-3475. 
fecsimile  (800)  525-5562,  mail  AASHTO,  P.O.  Box 
96716,  Washington,  DC  20090-6716,  or  at  its  Web 
site  http://www.tninsportation.org  and  click  on 
Bookstore.  This  document  is  a  guide,  based  on 
established  practices  and  supplemented  by 
research,  to  provide  guidance  to  the  highway 
designer  to  provide  for  the  needs  of  highway  users 
while  maintaining  the  integrity  of  the  environment. 
It  is  incorporated  by  reference  into  the  CFR  at  23 
CFR  625.4. 


transit  is  eliminated  at  a  highway-rail  or 
highway-light  rail  transit  grade  crossing 
until  the  tracks  are  removed  or  paved 
over.  The  FHWA  received  one  comment 
from  the  New  Jersey  DOT  suggesting 
that  this  new  OPTION  be  made  a 
STANDARD.  The  FHWA  also  received  a 
conunent  from  the  U.S.  Access  Board 
suggesting  that  the  preceding 
GUIDANCE,  as  it  relates  to  paving  over 
tracks  where  a  raihoad  is  eliminated  at 
a  highway-rail  grade  crossing,  be 
strengthened  by  adding  a  time  limit  by 
which  the  tracks  should  be  paved  over. 
The  FHWA  revises  the  OPTION 
statement  to  indicate  that  based  on 
engineering  judgment,  the  TRACKS 
OUT  OF  SERVICE  sign  may  be 
temporarily  installed  imtil  the  tracks  are 
removed  or  paved  over  and  that  the 
length  of  time  that  the  tracks  will  be  out 
of  service  before  they  are  removed  or 
paved  over  may  be  considered  in 
making  the  decision  as  to  whether  to 
install  the  sign. 

315.  In  Section  8A.05  Temporary 
Traffic  Control  Zones,  the  FHWA  adds 
a  SUPPORT  statement  at  the  beginning 
of  the  section.  This  SUPPORT  statement 
is  identical  to  the  SUPPORT  statement 
in  Section  10A.05  Temporary  Traffic 
Control  Zones  and  reinforces  that 
temporary  traffic  control  planning 
provides  for  continuity  of  operations 
when  the  normal  function  of  a  roadway 
at  both  a  highway-rail  and  a  highway- 
light  rail  transit  grade  crossing  is 
suspended  because  of  temporary  traffic 
control  operations.  The  FHWA  received 
one  comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change.  The 
FHWA  adopts  this  change. 

316.  The  FHWA  adds  a  new  section 
numbered  and  titled,  "Section  83.02 
Sizes  of  Grade  Crossing  Signs."  This 
new  section  contains  a  STANDARD  and 
an  OPTION  statement  regarding  sign 
sizes  for  grade  crossing  signs,  as  well  as 
a  reference  to  a  new  table  numbered  and 
titled,  "Table  8B-1  Sign  Sizes  for  Grade 
Crossing  Signs."  The  FHWA  adds  this 
section  and  table  to  consolidate 
information  previously  contained 
elsewhere  in  the  MUTCD,  make  the 
information  more  readily  accessible  to 
readers,  and  for  consistency  with 
changes  made  in  Part  2.  The  FHWA 
renumbers  the  remaining  sections 
accordingly. 

317.  hi  Section  8B.03  Highway-Rail 
Grade  Crossing  (Crossbuck)  Sign  and 
Number  of  Tracks  Sign  (R15-2) 
(numbered  and  titled  "Section  8B.02 
Highway-Rail  Grade  Crossing 
(Crossbuck)  Signs  (R15-1,  R15-2,  Rl5- 
9)"  in  the  NPA),  the  FHWA  proposed  to 
add  an  OPTION  statement  for  the 
optional  use  of  a  new  Crossbuck  Shield 
sign.  The  FHWA  received  two 
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comments  from  the  City  of  Tucson, 
Arizona,  and  ATSSA  in  support  of  the 
Crossbuck  Shield  sign.  Sixteen 
commenters  representing  the  NCUTCD 
and  its  raihoad  technical  committee, 
railroad  owners  and  associations.  State 
and  local  DOTs,  and  private  citizens 
expressed  opposition  to  the  use  of  the 
Crossbuck  Shield  sign,  suggesting  that 
consideration  of  these  proposed  changes 
be  deferred  pending  the  NCUTCD's 
consideration  of  the  recommendations 
of  NCHRP  Report  470  ^i  regarding 
requiring  the  display  of  a  yiELD  sign  or 
a  STOP  sign  where  appropriate,  in 
conjimction  with  the  Crossbuck  sign. 
Given  the  strong  response  opposing  the 
proposal,  the  FHWA  believes  that  the 
proposal  of  the  Crossbuck  Shield  was 
premature  and  removes  all  text  and 
graphic  references  regarding  the 
Crossbuck  Shield  sign  from  this  final 
rule.  States  ciurently  using  the 
Crossbuck  Shield  sign  under  approved 
experimentations  may  request  an 
extension  in  writing  from  the  FHWA  to 
continue  experimental  use. 

Also,  the  FHWA  revises  the  second 
STANDARD  statement  to  clarify  the 
placement  of  retroreflective  white 
material  on  the  front  and  back  of  the 
supports  for  highway-rail  grade  crossing 
Crossbuck  signs,  to  within  0.6  m  (2  ft) 
above  the  edge  of  the  roadway,  except 
on  the  side  of  those  supports  where  a 
STOP  or  YIELD  sign  or  flashing  li^ts 
have  been  installed,  or  on  the  back  side 
of  supports  for  Crossbuck  signs  installed 
on  one-way  streets.  In  the  ^JPA,  the 
FHWA  proposed  a  distance  of  0.3  m  (1 
ft)  ftom  groimd  level,  however  the 
FHWA  revises  the  wording  in  this  final 
rule  to  reflect  the  many  comments  that 
FHWA  received  from  the  NCUTCD  and 
its  railroad  technical  committee, 
railroad  owners  and  operators,  State 
EKDTs  in  regions  where  snowfrill  is 
common,  and  private  citizens  suggesting 
that  0.6  m  (2  ft)  was  more  appropriate 
due  to  potential  maintenance  problems 
in  northern  States  associated  with  snow. 
In  addition,  the  change  from  "near 
ground  level"  to  "above  the  edge  of  the 
roadway"  responds  to  many  of  the  same 
commenters  who  suggested  that 
referencing  to  the  height  of  the  edge  of 
the  roadway  promotes  a  more  uniform 
display  and  is  more  consistent  with 
other  sections  of  the  MUTCD. 

Additionally,  the  FHWA  received  one 
comment  from  the  Connecticut  DOT 
regarding  the  second  paragraph  of  the 
GUIDANCE  statement  relating  to 


">  NCHRP  Rapoit  470.  'Traffic  Control  Devices 
tor  Pu^ve  RailioMl-Highway  Grade  Cronings", 
2002,  U  available  for  downloading  from  the 
Tranapoctation  Rataaich  Board  at  the  following 
URL:  httpJ/guUhmT.trb.org/puUicationM/nchrp/ 
nchip_ipt_4Z0-a.pdf 


minimu^Q  lateral  clearance  for  the 
nearest  ^ge  of  the  Crossbuck  sign  to  the 
shouldei  or  the  traveled  way.  The 
Connecticut  DOT  indicated  that  the  3.7 
m  (12  ft)j  requirement  seemed  excessive 
and  could  affect  the  motorist's  sight  to 
the  sign  pue  to  physical  limitations  in 
rural  areas.  The  NPA  did  not  propose 
any  significant  changes  to  this 
statement,  rather  the  NPA  included 
editoriallchanges  to  add  that  this 
GUIDANCE  refers  to  the  "minimum" 
lateral  clearance  and  to  clarify  that  the 
greater  of  1.8  m  (6  feet)  from  the  edge 
of  the  sh  )ulder  or  3.7  m  (12  ft)  from  the 
edge  of  t  le  traveled  way  in  rural  areas 
(whichei  er  is  greater)  should  be  used. 
Because  this  is  a  GUIDANCE,  if  there  is 
a  good  ei  tgineering  reason  for  placing 
the  sign  :loser  to  3ie  edge  of  the 
roadway  agencies  may  do  so.  The 
FHWA  atiopts  the  language  as  proposed 
in  the  NfA  with  one  punctuation 
revision. 

318.  It  Section  8B.04  Highway-Rail 
Grade  Ci  assing  Advance  Warning  Signs 
(WlO  sei  ies)  (numbered  Section  8B.03 
in  the  N  'A),  the  FHWA  revises  the  first 
STANDi  BD  statement,  item  A,  to  better 
define  w  lere  Highway-Rail  Grade 
Crossing  Advance  Warning  (WlO-I) 
signs  are  not  required  on  an  approach  to 
a  crossine  from  a  T-intersection  with  a 
parallel  ughway.  Five  commenters  from 
the  NCUTCD.  the  Utah  Transit 
Authoriti?,  a  traffic  engineering 
consulta  it  and  private  citizens  opposed 
the  revis  on,  stating  that  the  wording  is 
repeated  in  the  first  paragraph  of  the 
second  S  TANDARD  statement.  One 
commen  er  from  the  Nevada  DOT 
supporte  i  the  revisions.  The  FHWA 
declines  deleting  item  A  because  it 
discussei ;  a  specific  situation  for  which 
no  WlO- 1  sign  is  required  on  an 
approacl  to  a  grade  crossing.  Item  A 
refers  on  y  to  "T-intersections"  where 
WlO-3  s  gns  are  used  in  both  directions 
of  the  parallel  highway.  Item  A  covers 
approaches  where  all  vehicles  crossing 
the  track  have  tiuned  onto  the  approadi 
from  the  parallel  highway,  whereas  text 
in  the  second  STANDARD  statement 
covers  all  intersections  including  4-way 
intersections  and  T-intersections  where 
the  trackjcrosses  the  top  of  the 
intersect  on.  The  FHWA  adopts  the 
wording  as  proposed  in  the  NPA. 

Additi  jnally,  the  FHWA  revises  the 
second  S  TANDARD  statement  to  clarify 
the  prop  sr  use  of  the  WlO-2,  WlO-3, 
and  WlO  -4  advance  warning  signs  if  the 
distance  ^om  the  parallel  h^way  to 
the  railrc  ad  tracks  is  less  than  30  m  (100 
feet).  Th<  i  FHWA  received  comments 
bom  the  Kansas  DOT  and  Yakima 
County,  Washington,  regarding  these 
changes.  The  Kansas  DOT  suggested 
that  these  changes  would  result  in  the 


addition  of  too  many  additional  railroad 
signs  at  a  high  cost  to  local  jurisdictions 
and  limited  benefit  to  the  traveling 
public.  The  FHWA  believes  that  if  the 
crossing  is  within  100  feet  of  the 
parallel  highway,  it  is  important  for 
adequate  safety  that  turning  drivers  are 
warned  that  they  will  encounter  a 
crossing  soon  after  turning. 

Yakima  County,  Washington, 
suggested  that  these  signs  are  a 
combination  of  railroad  crossing 
warning  and  intersection  warning  signs, 
and  therefore  should  be  placed  in 
accordance  with  Chapter  2A  and  Table 
2C-4.  The  FHWA  agrees  and  revises  the 
statement  in  this  final  rule  to  include 
placing  the  signs  in  accordance  with  the 
guidelines  for  Intersection  Warning 
Signs  in  Table  2C-4. 

319.  In  Section  8B.06  Turn 
Restrictions  During  Preemption 
(numbered  Section  8B.05  in  the  NPA), 
the  FHWA  received  several  comments 
from  members  of  the  NCUTCD  Railroad 
and  Light  Rail  Transit  Committee  stating 
that  the  committee  recommended 
deleting  the  track  image  that  appears  in 
the  center  of  the  R3-la  and  R3-2a  signs, 
and  to  call  these  signs  R3-1  and  R3-2, 
because  they  would  become  identical  to 
the  turn  prohibition  signs  in  Chapter  2B. 
The  conunittee  felt  that  track  depiction 
is  unnecessary  and  clutters  the  signs. 
The  FHWA  acknowledges  that  these 
symbol  signs  involving  tracks  may  need 
to  be  re-designed  to  enhance  clarity  and 
legibility,  but  rather  than  to  use  the  R3- 
1  and  R3-2  signs,  the  FHWA  withdraws 
the  R3-la  and  R3-2a  signs  (with  tracks) 
as  proposed  in  the  NPA  and  reassigns 
these  signs  as  word  message  signs  "NO 
LEFT/RIGHT  TURN  ACROSS  TRACKS" 
in  this  final  rule.  The  FHWA  believes 
that  it  is  important  to  use  signs  that 
clearly  convey  that  turning  across  the 
tracks  is  prohibited,  not  necessarily  all 
turns  at  a  location. 

320.  The  FHWA  adds  a  new  section 
titled,  "Section  8B.10  STOP  HERE 
WHEN  FLASHING  Sign  (R8-10)" 
(munbered  Section  8B.09  in  the  NPA), 
which  contains  an  OPTION  statement 
describing  the  use  of  the  STOP  HERE 
WHEN  FLASHING  (R8-10)  sign  as  it 
relates  to  highway-rail  grade  crossings. 
The  FHWA  received  one  comment  from 
NCUTCD  in  support  of  the  new  section 
and  one  comment  from  the  Ohio  DOT 
suggesting  that  the  FHWA  revise  the 
arrow  on  the  STOP  HERE  WHEN 
FLASHING  (R8-10)  sign  from  a  tapered 
shaft  arrow  to  a  straight  shaft  arrow.  The 
FHWA  aerees  and  adopts  this  change. 

321.  The  FHWA  adds  a  new  section 
titled,  "Section  8B.11  STOP  HERE  ON 
RED  Sign  (RlO-6)"  (numbered  Section 
8B .  1 0  in  the  NPA),  which  contains 
SUH?ORT.  OPTION,  and  GUIDANCE 
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statements  describing  the  use  of  the 
STOP  HERE  ON  RED  {RlO-6)  sign  at 
highway-rail  :grade  crossings.  The 
FHWA  received  comments  from  the 
Wisconsin  and  New  Jersey  DOTs 
suggesting  that  the  SUPPORT  statement 
be  clarified  to  indicate  that  the  STOP 
HERE  ON  RED  sign  be  restricted  to  just 
those  crossings  where  traffic  control 
signals  are  used  to  control  traffic,  and 
not  used  at  locations  with  flashing-light 
signals.  The  FHWA  also  received 
several  comments  from  the  NCUTCD, 
railroad  operators,  traffic  engineering 
consultants,  and  private  citizens 
suggesting  that  the  FHWA  remove  the 
term  "traffic  gates"  from  the  SUPPORT 
statement  because  the  term  is  not 
common  in  the  railroad  industry.  The 
FHWA  agrees  with  both  of  these 
comments  and  incorporates  these 
clarifications  into  this  final  mle.  The 
FHWA  renimibers  the  remeuning 
sections  accordingly. 

322.  In  Section  8B.15  NO  SIGNAL 
Sign  (WlO-10)  or  NO  GATES  OR 
LIGHTS  Sign  (Wia-13)  (numbered  and 
titled  "Section  8B.12  NO  SIGNAL  Sign 
(WlO-10)"  in  the  2000  MUTCD),  Uie 
FHWA  adds  to  the  OPTION  statement 
that  the  NO  GATES  OR  UGHTS  (WlO- 
13)  sign  may  be  used  as  an  alternate  to 
the  NO  SIGNAL  (WlO-10)  sign.  There 
was  one  comment  bom  the  New  Jersey 
DOT  opposing  this  change,  stating  that 
they  are  not  in  favor  of  using  these  signs 
at  grade  crossings.  Because  die  use  of 
these  signs  is  optional,  States  can 
determine  whether  or  not  they  use  these 
signs.  Some  States  are  interested  in 
using  these  signs,  so  the  FHWA  adopts 
this  change  as  proposed  in  the  NPA. 

323.  In  Section  8B.16  LOOK  Sign 
(R15-8),  (numbered  Section  SB. 15  in  the 
NPA).  the  FHWA  modffies  the  OPTION 
statement  by  removing  the  phrase,  "that 
do  not  have  active  warning  devices"  to 
clarify  that  the  LOOK  (R15-8)  sign  may 
be  mounted  at  any  highway-rail  grade 
crossing.  There  was  one  comment  from 
the  City  of  Tucson,  Arizona,  in  support 
of  the  change,  and  two  conunenters 
from  the  Minnesota  DOT  and  a  traffic 
engineering  consultant  opposed  the 
change.  The  traffic  engineering 
consultant  suggested  that  the  LOOK  sign 
should  be  a  warning  sign,  rather  than  a 
regulatory  sign.  Because  most  State  laws 
require  road  users  to  look  for  trains  at 

a  grade  crossing,  as  well  as  the  fact  that 
this  sign  regulates  pedestrians,  the 
FHWA  declines  incorporating  this 
suggestion.  The  Minnesota  DOT,  who 
opposed  the  change,  suggested  that  the 
LOOK  sign  should  only  apply  to 
highway-rail  grade  crossings  with  active 
warning  devices.  Because  this  sign  is 
.  optional  and  may  be  used  in  areas  of 
significant  pedestrian  traffic,  regardless 


of  traffic  cqntrol  devices  at  the  crossing, 
the  FHWA  disagrees  and  adopts  the 
changes  as  proposed  in  the  NPA. 

324.  The  FHWA  adds  a  new  section 
numbered  and  tided  "Section  8B.19 
Skewed  Crossing  Sign  (WlO-12)" 
(niunbered  Section  8B.18  in  the  NPA). 
which  describes  the  use  of  the  Skeweid 
Crossing  (WlO-12)  sign  at  highway-rail 
grade  crossings  when  railroad  trades  are 
not  perpendicular  to  the  highway.  Four 
conunenters,  representing  the  NCUTCD, 
Caltrans,  the  New  Jersey  DOT,  as  well 
as  the  City  of  Tucson,  Arizona,  agreed 
with  the  changes  as  proposed,  while 
two  conunenters  from  the  Nevada  DOT 
suggested  that  more  research  should  be 
conducted  regarding  the  effectiveness  .of 
this  sign.  The  FHWA  disagrees  that  any 
additional  study  is  needed  and  adopts 
this  section  in  this  final  rule.  One 
conunenter  from  the  Virginia  DOT 
suggested  revisions  to  the  GUIDANCE 
statement  to  provide  more  guidance  on 
the  sign  design  to  appropriately  depict 
the  skewed  crossLng.  The  FHWA  agrees 
with  this  comment  and  incorporates  this 
modification  into  this  final  rule. 

325.  In  Section  8B.20  Pavement 
Markings  (numbered  Section  8B.19  in 
tile  NPA),  the  FHWA  revises  the  second 
paragraph  of  the  STANDARD  statement 
to  clarify  that  a  no-passing  marking  on 
two-lane  highways  is  needed  only  in 
locations  where  centerline  markings  are 
used.  The  FHWA  incorporates  this 
change  for  consistency  with  changes 
made  in  Part  3  in  this  final  rule. 

326.  In  Section  8B.22  Dynamic 
Envelope  Markings  (numbered  and 
titled  Section  8B.18  Dynamic  Envelope 
Delineation  in  the  2000  MUTCD).  the 
FHWA  retitles  this  section  to  clarify  that 
the  text  refers  to  pavement  markings. 

Additionally,  the  FHWA  adds  a 
second  paragraph  to  the  OPTION 
statement  to  clarify  that  dynamic 
envelope  markings  may  be  installed  at 
any  highway-rail  grade  crossing  uidess 
a  Four-Quadrant  Gate  system  is  used. 

327.  In  Section  8C.01  Illumination  of 
Highway-Rail  Grade  Crossings,  the 
FHWA  proposed  to  change  the  OPTION 
statement  to  a  GUIDANCE  statement  to 
indicate  that  illumination  should  be 
installed  at.  and  adjacent  to,  a  highway- 
rail  grade  crossing  when  an  engineering 
study  determines  such  illumination  is 
needed  to  improve  grade  crossing  safety. 
One  conunenter  from  the  Qty  of 
Tucson,  Arizona,  agreed  with  the 
change,  however  seven  conunenters, 
representing  the  NCUTCD,  State  and 
local  DOTs  as  well  as  private  citizens, 
opposed  changing  the  OPTION  to  a 
GUIDANCE,  stating  tiiat  this  would  be 
very  expensive  to  implement  and  that 
the  FHWA  should  consider  the 
economic  impact.  The  FHWA  agrees 


with  the  economic  concerns  and  to 
address  this  situation  the  FHWA  adds 
an  OPTION  statement  before  the 
GUIDANCE,  stating  that  illumination 
may  be  installed  at  or  adjacent  to  a 
higbway-rail  grade  crassing.  The  FHWA 
adopts  the  change  proposed  in  the  NPA 
to  change  the  OPTION  statement  to  a 
GUIDANCE  statement;  however,  this 
GUIDANCE  follows  the  new  OPTION 
statement. 

328.  In  Section  8D.01  hitroduction, 
the  FHWA  revises  tiie  first  OPTION 
statement  to  clarify  that  flashing-light 
signals  that  are  post-mounted  or 
overhead-mounted  may  be  used 
separately  or  in  combination  with  each 
other  and  that  flashing-light  signals  may 
be  used  without  automatic  gate 
assemblies  as  determined  by  an 
engineering  study.  The  FHWA  received 
one  comment  from  the  Nevada  DOT 
opposing  this  change,  stating  that  this 
language  may  enable  third  parties  to 
apply  pressure  to  local  authorities  that 
approve  crossings  not  to  install 
automatic  gates.  The  FHWA  feels  that 
the  decision  for  the  crossing  treatment 
should  be  determined  by  the  agency 
maintaining  the  roadway  after  an 
engineering  study  and  adopts  the 
change  as  proposed  in  the  NPA. 

Additionally,  in  the  NPA  tiie  FHWA 
proposed  adding  to  the  second  OPTION 
statement  information  that  In-Roadway 
Stop  Line  Lights  and  In-Roadway 
Warning  Lights  may  be  installed  at 
highway-rail  grade  crossings  that  are 
controlled  by  active  grade  crossing 
warning  systems,  as  discussed  in 
Chapter  4L  In  Roadway  Lights.  Eleven 
commenters  representing  the  NCUTCD, 
State  and  local  DOTs.  railroad  operators 
and  associations,  and  private  citizens, 
opposed  this  new  text.  In  concert  with 
determinations  made  in  Chapter  4L,  the 
FHWA  withdraws  this  proposal  and 
retains  the  language  in  the  2000 
MUTCD. 

329.  In  Section  8D.02  Flashing-Light 
Signals,  Post-Mounted,  the  FHWA 
modffies  the  GUIDANCE  statement  to 
clarify  the  sizes  of  lenses  for  use  in 
highway-rail  grade  crossing  flashing- 
light  signals  and  to  provide  guidance  for 
choosing  the  size  of  the  background 
behind  the  lenses.  The  FHWA  received 
five  comments  from  the  NCUTCD, 
stating  that  the  NCUTCD  Railroad  and 
Light  Rail  Transit  Committee  opposed 
the  proposed  clarification  of  lens  sizes 
for  use  in  highway-rail  grade  crossing 
flashing-light  signals  because  lens  sizes 
have  been  understood  for  many  years  in 
the  rail  industry.  The  FHWA  disagrees 
because  the  clarifying  reference  in  this 
section  is  to  Section  4D.15  Size,  Number 
and  Location  of  Signal  Faces  by 
Approach,  which  contains  good  advice 
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regarding  lens  sizes  that  some  agencies 
and  other  individuals  involved- with 
highway-rail  grade  crossings  may  not  be 
aware  of.  The  FHWA  adopts  this  change 
as  proposed  in  the  NPA.  The  FHWA 
received  four  comments,  primarily  from 
railroad  companies,  opposing  the 
guidance  for  choosing  the  size  of  the 
background  behind  the  lenses  because 
Part  4  does  not  contain  specified 
backgroimd  sizes  for  any  &affic  signal. 
The  FHWA  agrees  and  withdraws  this 
proposal. 

330.  In  Section  8D.04  Automatic 
Gates,  the  FHWA  received  a  comment 
from  a  private  citizen  suggesting  that  the 
second  paragraph  of  the  STANDARD 
statement  be  revised  to  include 
consideration  for  the  imique 
requirements  associated  with  constant 
warning  time  and  other  advanced 
system  devices.  The  FHWA  believes 
that  it  is  appropriate  to  make  this 
change  because  the  features  of  constant 
warning  time  and  other  advanced 
systems  do  not  necessarily  provide  for 
an  operation  of  the  gates  exactly  as 
described  in  the  paragraph.  The  FHWA 
believes  that  requiring  constant  warning 
time  and  other  advanced  systems  to 
have  gate  Operations  exacUy  as 
described  would  be  an  unreasonable 
burden  on  jurisdictions  and  is  not 
practical  or  necessary.  Accordingly,  the 
FHWA  revises  the  second  paragraph  of 
the  STANDARD  statement  to  provide  an 
exception  to  the  requirements  of  this 
paragraph  when  a  constant  warning 
time  or  other  advanced  system  requires 
otherwise. 

331.  In  Section  8D.05  Four-Quadrant 
Gate  Systems,  the  FHWA  revises  and 
adds  to  the  (^JIDANCE  statement 
information  to  describe  the  various 
operating  modes  of  exit  gates  and  how 
they  should  be  used.  The  FHWA 
received  five  comments  suggesting 
terminology  changes  that  the  NCUTCD 
Railroad  and  Light-Rail  Transit 
Committee  endorsed.  The  FHWA  agrees 
and  includes  those  terminology  changes 
in  this  final  rule.  The  Committee  also 
suggested  that  the  GUIDANCE  statement 
regarding  placement  of  exit  gates  to 
provide  a  safe  zone  be  deleted  because 
this  practice  is  seldom  used.  Because 
Four-Quadrant  Gates  are  a  relatively 
new  concept  to  grade  crossings,  the 
FHWA  believes  that  if  space  is 
available,  the  exit  gates  should  be  set 
back  at  least  one  design  vehicle  length 
from  the  nearest  rail  in  order  to  reduce 
the  chances  of  a  vehicle  becoming 
trapped  on  the~tracks.  The  FHWA 
adopts  the  changes  as  proposed  in  the 
NPA. 

Additionally,  the  FHWA  revises  the 
third  paragraph  of  the  STANDARD 
statement  to  accommodate  constant 


warning  time  or  other  advan^ied 
systems,  for  the  same  reasons  as 
discussed  above  in  Section  8D.04. 

Baseqon  a  comment  from  a  railroad 
compan  ?,  the  FHWA  revises  the  third 
and  foul  th  paragraphs  of  the 
GUIDAI  fCE  statement  to  include 
coordini  ition  with  the  affected  railroad 
compan  i  when  determining  the 
operatiiE  mode  of  exit  gates  and  the 
Exit  Gate  Clearance  Time. 

Addiqonally,  the  FHWA  changes  the 
title  of  l|igure  8D-2  from  "Typical 
Locatioii  Plan  for  Flashing-Light  Signals 
and  Four-Quadrant  Gates"  to  "Example 
of  Locat  on  Plan  for  Flashing-Light 
Signals  i  ind  Four-Quadrant  Gates." 
There  w  ere  no  comments  regarding  this 
change,  and  the  FHWA  adopts  this 
change. 

332.  Ii  I  Section  8D.07  Traffic  Control 
Signals  it  or  Near  Highway-Rail  Grade 
Crossings,  the  FHWA  received 
conuneqts  from  a  private  citizen 
regarding  text  in  the  first  OPTION  and 
STANDARD  statements  related  to  the 
use  of  traffic  control  signals  instead  of 
flashing*light  signals  at  industrial 
highwajl-rail  grade  crossings  and 
mainline  highway-rail  grade  crossings. 
The  coinmenter  suggested  that  the  text 
include  additional  language  specifying 
train  speeds  as  part  of  the  criteria.  These 
comments  go  beyond  the  scope  of  this 
rulemalang  and  would  need  to  be 
addressed  in  a  future  rulemaking. 

FoUoWing  the  second  paragraph  of  the 
second  STANDARD  statement,  the 
FHWA  4dds  additional  GUIDANCE, 
STANDARD.  GUIDANCE,  and  OPTION 
statements  to  better  describe  the  use  of 
pre-sign^ls  to  improve  safety  at 
highwaji-rail  grade  crossings  at  locations 
in  proximity  to  intersections  controlled 
by  traffic  control  signals.  The  FHWA 
received  one  comment  from  the  City  of 
Tucson.LArizona,  supporting  the  overall 
changes  to  this  section.  One  comment 
from  th^  Wisconsin  DOT  expressed 
general  tupport  for  the  new  language  for 
preempnon,  but  expressed  concerns 
regardinp  the  use  of  pre-signals  when 
the  crosling  is  within  15  m  (50  ft)  (or 
within  2  3  m  (75  ft)  for  a  highway  that 
is  regiils  rly  used  by  multi-unit  vehicles) 
of  an  inl  ersection  controlled  by  a  traffic 
control  I  ignal.  This  comment  is  imique 
to  the  Slpte  of  Wisconsin  because  they 
use  tieas-side  signal  displays  at  all 
intersections.  The  FHWA  believes  it  is 
inappropriate  to  change  the  MUTCD  in 
this  cast  to  accommodate  the  practices 
of  one  S  ate. 

Addit  onally,  the  FHWA  adds  to  tiie 
last  OP^ON  statement  that  at  locations 
where  apighway-rail  grade  crossing  is 
located  jnore  than  15m  (50  ft)  (or  more 
that  23  ih  (75  ft)  for  a  highway  regularly 
.  used  by  tnulti-unit  vehicles)  from  an 


intersection  controlled  by  a  traffic 
control  signal,  a  pre-signal  may  be  used 
if  an  engineering  study  determines  a 
need.  The  FHWA  feels  that  this  addition 
may  improve  safety  for  this  type  of 
highway-rail  grade  crossing. 

The  FHWA  establishes  a  phase-in 
target  compliance  date  of  10  years  for 
existing  installations  to  minimize  any 
impact  on  State  or  local  governments. 

Discussion  of  Adopted  Amendments  to 
Part  9— Traffic  Controls  for  Bicycle 
Facilities 

333.  In  Section  gA.03  Definitions 
Relating  to  Bicycles,  the  FHWA  adds  to 
the  first  STANDARD  statement  a 
definition  for  "Bicycle  Facilities" 
because  the  term  is  fi^quently  used  in 
Part  9.  The  FHWA  revises  the  definition 
slightiy  from  that  proposed  in  the  NPA 
to  respond  to  comments  suggesting  that 
"made  by  public  agencies"  be  removed 
because  there  are  bicycle  facilities  that 
are  operated  by  non-governmental 
agencies.  The  FHWA  also  removes  the 
definition  for  "Bicycle  Path,"  and 
removes  the  remaining  occurrences  of 
"bicycle  path"  from  the  MUTCD 
because  "shared  use  path" 
appropriately  covers  the  term.  The 
FHWA  also  revises  the  definition  for  ' 
"Shared  Use  Path"  to  clarify  thatit  is 
outside  the  traveled  way.  The  FHWA 
renumbers  the  remaining  items 
accordingly. 

334.  In  Section  9B.01  Application  and 
Placement  of  Signs,  the  FHWA  removes 
the  first  SUPPORT  statement  as  it  only 
references  Figure  9B-1.  The  FHWA  now 
references  Figure  9B-1  in  the  first 
STANDARD  statement  because  the  sign 
installation  standards  shown  in  Figure 
9B-1  are  discussed  in  this  STANDARD. 
The  FHWA  received  two  comments 
from  the  NCUTCD  and  the  City  of 
Tucson,  Arizona,  in  support  of  the 
changes  to  this  section. 

Two  commenters  opposed  the 
standards  for  sign  size,  mounting  height 
and  lateral  clearance.  The  New  York 
City  DOT  stated  these  standards  are 
infeasible  in  dense  urban  areas,  and  a 
traffic  engineering  considtant  stated  that 
the  minimmn  vertical  clearance  of  8  feet 
is  less  than  the  ITE  Guidelines  for  Major 
Street  Design.^^  which  specifies  8.2  feet. 
While  the  FHWA  recognizes  the 
importance  of  these  two  comments, 
these  suggestions  go  beyond  the  scope 
of  this  rulemaking  and  would  need  to  be 
addressed  in  a  future  rulemaking. 

335.  hi  Section  9B.02  Design  of 
Bicycle  Signs,  the  FHWA  replaces  the 


"  "Guidelines  for  IMian  Ma)or  Street  Design", 
Institute  of  Transpixtation  En^eers.  1984.  It  may 
be  purchased  from  the  Institute  of  Transportation 
Engineers  bookstore  at  the  Web  site  http:// 
www.ite.org. 
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tenn  "bicycle  focilities"  with  the  term 
"shared-use  path"  in  the  first  sentence 
of  the  second  paragraph  of  the 
STANDARD  statement  because  this 
sentence  relates  only  to  shared-use 
paths  and  not  to  on-street  bicycle  lanes. 
Shared-use  paths  are  for  the  use  of 
pedestrians  (with  or  without 
disabilities),  skaters,  joggers,  and  other 
non-motorized  users  in  addition  to 
bicyclists.  There  were  comments  from 
the  NCUTa3,  the  Wisconsin  DOT,  and 
the  City  of  Tucson,  Arizona,  in 
agreement  with  the  changes.  The 
NCUTCD  suggested  that  the  last 
sentence  of  the  STANDARD  should 
retain  "shared  use  paths."  The  FHWA 
disagrees  because  this  sentence  states 
that  the  minimum  sign  sizes  for  bicycle 
facilities  shall  not  be  used  in  locations 
that  would  apply  to  other  vehicles,  and 
because  the  minimiup  sign  size  would 
be  too  small. 

Additionally,  the  FHWA  changes  the 
title  of  Table  9B-1  from  "Sign  Sizes  for 
Shared-Use  Paths"  to  "Minimum  Sign 
Sizes  for  Bicycle  Facilities"  and 
separates  the  colimm  headed   . 
"Minimum  Sign  Size"  into  two  sub 
columns  headed  "Shared-Use  Path"  and 
"Roadway,"  to  better  distinguish 
between  tbe  applications  of  signs  on 
paths  and  roadways  and  to  be  consistent 
with  sign  sizes  used  on  roadways  as 
described  in  Part  2.  The  FHWA  also 
revises  Table  9B-1  by  adding  additional 
signs  to  reflect  changes  elsewhere  in 
Part  9.  There  were  several  comments 
from  the  NCUTCD,  local  highway 
agencies,  associations  representing 
bicyclists,  and  private  citizens  in 
support  of  these  changes.  The  FHWA 
received  two  editorial  coimnents 
regarding  the  size  of  the  Rl-2  YIELD 
sign,  and  incorporates  those  changes  in 
this  final  rule. 

336.  In  Section  9B.03  STOP  and 
YIELD  Signs  (Rl-1.  Rl-2),  the  FHWA 
modifies  the  first  GUIDANCE  statement 
so  that  it  applies  to  the  installation  of 
both  STOP  and  YIELD  signs,  and  not 
exclusively  to  STOP  signs.  The  FHWA 
includes  additional  editorial  changes  in 
this  final  rule  based  on  comments 
received  requesting  that  the  term 
"bicyclists"  be  changed  to  "path  users" 
and  "drivers"  be  changed  to  "road 
users."  These  editorial  changes  provide 
for  consistent  terminology  throughout 
the  MUTCD.  Several  commenters  were 
in  favor  of  the  overall  changes  to  this 
section. 

337.  to  Section  93.04,  the  FHWA 
changes  the  title  from  "Bicycle  Lane 
Signs  (R3-16,  R3-17)"  to  "Bicycle  Lane 
Signs  (R3-17,  R3-17a,  R3-17b)"  to 
reflect  the  changes  to  the  Bicycle  Lane 
Signs. 


Additionally,  the  FHWA  removes 
existing  text  in  this  section  in  its 
entirety  and  replaces  it  with  new  text 
regarding  the  use  of  Bicycle  Lane  signs. 
This  modification  replaces  the  existing 
Bicycle  LANE  AHEAD  (R3-16),  Bicycle 
LANE  ENDS  (R3-16a),  and  RIGHT 
LANE  Bicycle  ONLY  {R3-17)  signs  with 
a  redesigned  BIKE  LANE  (R3-17)  sign  to 
be  used  in  conjunction  with  new 
supplemental  AHEAD  (R3-17a)  and 
ENDS  (R3-17b)  plaques.  These  sign 
combinations  will  more  clearly  provide 
the  information  contained  on  the  old 
R3-16,  R3-16a,  R3-17,  and  R3-17a 
signs,  and  will  reduce  road  user 
confusion.  The  FHWA  received  five 
comments  from  the  NCUTCD,  ATSSA, 
Caltrans,  the^etropolitan  Planning 
Organization  of  Cincinnati,  and  the 
Association  of  Pedestrian  and  Bicycle 
Professionals  supporting  the  changes, 
stating  that  the  modifications  and 
redesign  of  the  R13-17  sign  and  the 
supplemental  plaques  will  help  reduce 
motorist  confusion  and  HOV  lane 
conflicts. 

The  Illinois  DOT  opposed  the 
elimination  of  the  existing  R3-17a, 
however  the  NCUTCD  recommended 
removal  of  the  sign,  stating  that  it  was 
confusing  to  road  users.  Several  citizens 
and  local  highway  agencies  sent  letters 
supporting  changes  to  Figure  9B-2  that 
include  the  new  R3-17  BIKE  LANE 
sign.  The  Association  of  Pedestrian  and 
Bicycle  Professionals,  a  traffic 
engineering  consultant,  and  a  private 
citizen  expressed  confusion  b^ween  the 
text  in  this  section  and  that  in  Section 
9C.04  Markings  for  Bicycle  Lanes 
regarding  the  use  of  bike  lane  signs  in 
conjimction  with  a  striped  bike  lane.  As 
a  result,  the  FHWA  modifies  text  in 
Section  9C.04  to  remove  the 
discrepancy  between  these  sections. 

338.  to  Section  9B.05  BEGIN  RIGHT 
TURN  LANE  YIELD  TO  BIKES  Sign 
{R4-4),  The  FHWA  received  one 
comment  from  the  NCUTCD  supporting 
the  minor  changes  to  this  section. 
Additionally,  to  respond  to  a  comment 
from  a  private  citizen  suggesting 
clarification  on  the  use  of  this  sign,  the 
FHWA  adds  a  GUIDANCE  statement  to 
the  end  of  the  section  to  clarify  that  the 
R4-4  sign  should  not  be  used  when 
bicyclists  need  to  move  left  because  of 
a  right-turn  lane  drop  situation.  The 
FHWA  believes  that  ttos  GUIDANCE 
statement  is  necessary  for  clarity  and  for 
safety,  to  reinforce  that  when  there  is  a 
right-tiun  lane  drop,  it  is  the  bicyclists 
who  should  yield  to  motor  vehicle 
traffic  when  moving  to  the  left,  thus  the 
R4-4  sign  should  not  be  used  in  those 
situations. 

339.  The  FHWA  adds  a  new  section 
foUowmg  Section  9B.05  BEGIN  RIGHT 


TURN  LANE  YIELD  TO  BIKES  Sign 
(R4-4).  The  new  section  is  numbered 
and  titled  "Section  9B.06  Bicycle 
WRONG  WAY  Sign  and  RIDE  WITH 
TRAFFIC  Plaque  (R5-lb,  R9-3c)"  and 
provides  GUIDANCE  and  OPTIONS 
regarding  the  design  and  placement  of 
Bicycle  WRONG  WAY  Signs.  The 
remaining  sections  are  reniunbered 
accordingly.  Sixteen  commenters, 
representing  the  NCUTCD,  State  and 
local  highway  agencies  as  well  as 
private  citizens,  supported  this  new 
section.  One  conunenter  from  the  City  of 
Tucson,  Arizona,  opposed  it,  stating  that 
WRONG  WAY  signs  are  not  necessary 
for  informtog  users  of  the  normal  rules 
of  the  road.  The  FHWA  disagrees 
because  many  signs  inform  cbivers  of 
the  normal  rules  of  the  road,  and  the 
WRONG  WAY  sign  can  provide 
important  additional  information  to 
bicyclists.  The  FHWA  adopts  the 
changes  as  proposed  in  the  NPA,  with 
a  mmor  editorial  change,  as  suggested  m 
a  comment  from  the  Qty  of  New  York, 
to  clarify  that  the  RIDE  WITH  TRAFFIC 
(R9-3c)  sign  is  actually  a  plaque, 
because  it  cannot  be  installed  alone. 

340.  to  Section  9B.08  No  Bicycles 
Sign  (R5-6)  (tided  "Bicycle  Prohibition 
Sign  (R5-6)"  in  die  NPA),  tiie  FHWA 
changes  the  sign  name  to  be  consistent 
with  changes  in  Section  2B.31  SLOWER 
TRAFnC  KEEP  RIGHT.  The  FHWA 
believes  that  this  mmor  change  is 
needed  to  maintam  consistency  with 
other  sections  of  the  MUTCD. 

341.  to  Section  9B.09  No  Parkmg  Bike 
Lane  Signs  (R7-9.  R7-9a)  (referred  to  as 
Section  9B.08  No  Parking  Bicycle  Lane 
Signs  (R7-9,  R7-9a)  to  the  2000 
MUTCD),  the  FHWA  changes  the  title 
and  the  first  STANDARD  statement  to 
accurately  reflect  the  name  of  the  sign. 
Two  conunenters  representing  the 
NCUTCD  and  the  City  of  Tucson. 
Arizona,  expressed  agreement  with  the 
changes  in  ttos  section.  One  commenter 
from  New  York  City  expressed  concerns 
that  the  R7-9  and  R7-9a  signs  have 
limited  use  to  a  dense  luban  area 
because  most  bike  lanes  are  along 
roadways  where  parktog  is  allowed  at 
the  curb.  WMle  localities  are  seektog 
signs  to  protobit  parking  to  the  bike 
lanes,  R7-9  and  R7-9a  do  not  ^york  to 
these  instances.  The  use  of  R7-9a  could 
be  confusing  to  use  if  curbside  parking 
is  allowed.  With  the  change  to  the  bike 
lane  sign,  now  R3-17,  it  further 
complicates  the  agency's  ability  to 
regulate  parking  in  bike  lanes.  The 
FHWA  determines  that  the  R7-9  and 
R7— 9a  signs  are  not  appropriate  if 
curbside  parking  is  allowed.  If  a  bike 
lane  exists  where  ciu-bside  parking  is 
allowed,  pavement  markings  will  have 
to  be  used  to  communicate  which 
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portion  of  the  pavement  is  for  parking 
and  which  portion  of  the  pavement  is 
for  bike  use.  In  the  ^4PA,  the  FHWA 
proposed  removing  the  R3-17a  sign  that 
was  available  for  this  purpose.  The 
NCUTCD  recommended  removing  the 
R3-17a  sign  because  the  sign  is  even 
more  conhising  to  road  users..  The 
FHWA  adopts  the  changes  as  proposed 
intheNPA 

342.  hi  Section  9B.10  Bicycle 
Regulatory  Signs  (R9-5,  R9-6.  RlO-3) 
(tided  Bicycle  Regulatory  Signs  (R9-5, 
R9-6)  in  the  NPA).  the  FHWA  removes 
the  first  paragraph  of  the  OPTION 
statement,  and  includes  the  RlO-3  sign 
in-the  section  title.  Two  commenters 
representing  the  NCUTCD  and  the  City 
of  Tucson,  Arizona,  expressed 
agreement  with  the  minor  changes  in 
this  section.  The  FHWA  also  received 
one  comment  from  a  private  citizen 
suggesting  that  the  first  sentence  of  the 
OPTION  statement  (as  proposed  in  the 
NPA)  was  not  necessary,  and  could  be 
potentially  confusing  when  taken  in 
context  with  the  three  paragraphs  that 
follow  it.  The  FHWA  agrees  and 
removes  that  sentence  in  this  final  rule. 
The  FHWA  also  adds  the  RlO-3  sign  to 
the  title  because  the  sign's  use  is 
described  in  this  section. 

343.  The  FHWA  adds  a  new  section 
following  existing  Section  96.10  (new 
Section  9B.  11 )  Shared-Use  Path 
Restriction  Sign  (R9-7).  The  new 
section  is  numbered  and  titled  "Section 
9B.12  Bicycle  Signal  Actuation  Sign 
(RlO-22)"  and  provides  a  new  sign 
giving  information  to  bicyclists  on  how 
to  best  situate  themselves  within  the 
proposed  new  Bicycle  Detector 
pavement  marking  symbol  so  that  they 
can  actuate  the  traffic  signal.  The 
remaining  sections  are  renumbered 
accordingly.  Fifteen  commenters, 
representing  the  NCUTCD,  State  and 
local  highway  agencies,  as  well  as 
private  citizens,  supported  the  new 
section.  The  FHWA  adopts  the  changes 
as  proposed  in  the  NPA. 

344.  In  Section  9B.16  (formerly 
Section  93.14)  Bicycle  Surface 
Condition  Warning  Sign  (W8-10),  the 
FHWA  revises  the  first  OPTION 
statement  to  clarify  that  BUMP,  DIP, 
PAVEMENT  ENDS,  and  any  other  word 
message  signs  are  not  supplemental 
plaques  used  with  the  W8-10  sign,  but 
are  instead  standard  signs  to  be  used 
independently.  The  NCUTCD  supported 
this  change.  The  FHWA  adopts  the 
changes  as  proposed  in  the  NPA. 

345.  In  Section  9B.17  Bicycle  Warning 
Sign  (Wll-1)  (referred  to  as  Section 
9B.17  Bicycle  Crossing  Warning  Sign 
(Wll-1)  in  the  NPA),  the  FHWA 
received  one  comment  from  the 
NCUTCD  in  support  of  the  changes  to 
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the  sectipn,  and  two  comments  from 
traffic  eilgineering  consultants 
suggestiiig  additional  changes.  The 
commedters  stated  that  the  sign  has 
other  us  )s  besides  warning  of  a  crossing. 
The  FH\  ^A  agrees  that  this  clarifies  the 
use  of  tliese  signs  and  changes  the  title 
of  the  section  as  well  as  the  sign  name 
and  delves  the  word  "Crossing." 

346.  li  Section  9B.18  Other  Bicycle 
Warning  Signs,  the  FHWA  received 
three  comments  suggesting  that  the 
NarrowBridge  symbol  sign  be  kept  in 
the  MUTCD.  (See  the  discussion 
regarding  Part  2  where  FHWA 
eliminates  the  Narrow  Bridge  symbol 
sign.)  Acjcordingly,  the  FHWA  adopts 
the  changes  to  this  section  as  proposed 
in  the  NPA. 

347.  li  Section  9B.19  Bicycle  Route 
Guide  Signs  (Dll-1),  the  FHWA 
receiveqseveral  comments  from  the 
NCUTClb  and  private  citizens 
supportmg  the  figiires  and  GUIDANCE 
changes  bs  proposed  in  the  NPA. 
Several  (ommenters  suggested  editorial 
changes  to  the  figvues,  which  the  FHWA 
incorpoi  ates  in  this  final  rule.  One 
traffic  ei  gineering  consultant  suggested 
further  r  jvisions  to  clarify  the  use  of 
stop  and  yield  signs  on  paths  in 
conjimd  ion  with  crosswalk  markings. 
The  FH^  /A  believes  that  this  suggestion 
goes  bey  and  the  scope  of  this 
rulemak  ng  and  would  need  to  be 
addresse  d  in  a  future  rulemaking. 

348.  h  Section  9B.20  Bicycle  Route 
Signs  (N  1-8,  Ml-9)  (titled  Bicycle 
Route  M  irkers  in  the  NPA),  the  FHWA 
changes  "drivers"  to  "motorists"  in 
respons<  to  an  editorial  comment.  The 
FHWA  r  jceived  three  comments  from 
private  c  itizens  stating  that  the  bike 
route  si§  as  shown  in  the  MUTCD  need 
improve  nent  to  meet  the  needs  of 
bicyclist  5  who  commute  in  an  urban 
environi  lent,  and  to  clearly  show 
compass  directions  and  route 
designations.  This  suggestion  goes 
beyond  uie  scope  of  this  rulemaking. 
The  FHWA  adopts  the  text  as  described 
in  the  NPA. 

349.  li  Section  9C.01  Functions  of 
Marking  the  FHWA  modifies  the 
SUPPOI  T  statement  to  remove  the  first 
sentence  because  it  only  refers  to 
roadwaji  s  with  a  designated  bicycle  lane 
and  is  n(  »t  broad  enough  to  describe 
marking ;  used  for  all  types  of  bicycle 
facilities ,  There  were  two  comments 
from  NC  UTCD  and  the  City  of  Tucson, 
Arizona,  supporting  this  change. 

350.  h  I  Section  9C.02  General 
Principl  ss,  the  FHWA  adds  a  new 
STANDi  LRD  statement  after  the  second 
GUIDA^  CE  statement.  This  new 
STANDj  IRD  statement  referring  to  the 
colors,  V  idths  of  lines,  and  patterns  of 
lines,  an  1  symbols  used  for  bicycle 


markings  is  being  moved  from  Section 
9C.03  Marking  Patterns  and  Colors  on 
Shared-Use  Paths  to  Section  9C.02 
because  this  text  is  applicable  to  all 
bicycle  facilities,  not  just  shared-use 
paths,  and  is  more  appropriate  in  this 
section  than  Section  9C.03.  The  FHWA 
received  two  comments  bom  NCUTCD 
and  the  City  of  Tucson,  Arizona,  in 
support  of  this  change.  One  traffic 
engineering  consultant  stated  that  the 
portion  of  the  second  GUIDANCE 
statement  that  refers  to  selecting 
pavement  marking  materials  that 
minimize  the  loss  of  traction  for 
bicycles  imder  wet  conditions  should  be 
a  STANDARD.  The  FHWA<lisagrees 
and  believes  GUIDANCE  is  strong 
enough  for  this  sentence  because  the 
traction  characteristics  of  marking 
materials  are  not  always  known.  The 
FHWA  adopts  this  section,  with  minor 
editorial  changes  to  Figure  9C-4. 

351.  hi  Section  9C.03  Marking 
Patterns  and  Colors  on  Shared-Use 
Paths,  the  FHWA  moves  the 
STANDARD  statement  to  Section  9C.02 
General  Principles  because  this  text  is 
applicable  to  all  bicycle  facilities,  not 
just  shared-use  paths  and  is  more        " 
appropriate  in  that  section  than  Section 
9C.03.  Two  commenters  fitjm  NCUTCD 
and  the  City  of  Tucson,  Arizona,  were 
in  general  support  of  the  changes  made 
to  this  section. 

Additionally,  the  FHWA  removes  the 
SUPPORT  statement  because  it 
discourages  the  use  of  centerlines.  There 
were  no  specific  comments  regarding 
this  change. 

The  FHWA  adds  to  the  GUIDANCE 
statement  additional  information  on  the 
marking  of  obstructions  in  a  path. 

The  FHWA  moves  to  the  OPTION 
statement  the  second  item  of  the 
OPTION  statement  currently  in  Section 
9C.05  Bicycle  Detector  Symbol  because 
letter,  symbol,  and  arrow  sizes  to  be 
used  on  shared-use  paths  represent 
markings  rather  than  markers.  The 
FnWA  received  comments  in  support  of 
this  change,  thus  the  FHWA  adopts  this 
change  as  proposed  in  the-NPA. 

Finally,  the  FHWA  moves  the 
contents  of  existing  Section  9C.06  in  its 
entirety  to  Section  9C.03  because  this 
information  is  more  applicable  in 
Section  9C.03  as  it  clarifies  the  design 
and  placement  of  marking  patterns  and 
object  markers  on  shared-use  paths. 
Several  commenters  supported  this       , 
change. 

352.  In  Section  9C.04  Markings  For 
Bicycle  Lanes,  the  FHWA  revises  the 
first  sentence  of  the  STANDARD 
statement  to  remove  the  specific 
distance  of  "not  closer  than  20  m  (65  ft) 
from  the  crossroad"  from  the 
requirement  for  placing  bicycle  lane 
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sjnmbols,  to  provide  jurisdictions  with 
additional  flexibility.  The  FHWA 
received  three  comments  from  the  City 
of  Tucson,  Arizona,  Caltrans,  and  the 
Association  of  Pedestrian  and  Bicycle 
Professionals  in  general  agreement  with 
changes  to  this  section. 

Additionally,  the  FHWA  adds  a  new 
item  to  the  STANDARD  statement 
prohibiting  the  placement  of  bicycle 
lanes  to  the  right  of  a  right  turn  only 
lane.  The  FHWA  received  nineteen 
comments  from  the  NCUTCD,  State  and 
local  agencies,  as  well  as  from  private 
citizens,  in  support  of  this  new 
statement.  One  private  citizen  suggested 
that  this  statement  be  broadened  to  also 
restrict  bike  lanes  from  being  positioned 
to  the  left  of  a  left  tiun  only  lane.  This 
goes  beyond  the  scope  of  this 
rulemaking  and  would  need  to  be 
addressed  in  a  future  rulemaking. 

The  FHWA  also  adds  a  new  item  to 
the  STANDARD  statement  prohibiting 
the  placement  of  bicycle  lanes  in  the 
circular  roadway  of  a  roundabout 
intersection  because  such  markings 
have  been  found  to  cause  a  false  sense 
of  secmity  for  bicyclists  traveling 
through  the  roundabout  with  conflicting 
and  ttuning  traffic.  This  change  is 
consistent  with  the  state  of  the  practice 
for  roundabout  intersection  design  and 
is  consistent  with  changes  to  Section 
3B.24  Markings  for  Roimdabout 
Intersections.  The  FHWA  received 
seventeen  comments  from  the  NCUTCD, 
State  and  local  highway  agencies,  and 
private  citizens  in  support  of  this 
change.  The  Oregon  DOT  agreed  with 
the  principle  of  discouraging  the  use  of 
bicycle  lanes  in  roundabouts,  but 
suggested  that  the  statement  be  a 
GUIDANCE,  rather  than  a  STANDARD, 
because  it  is  difficult  to  foresee  all 
possible  circumstances.  Given  the 
strong  support  for  the  STANDARD 
statement,  the  FHWA  adopts  the 
language  as  a  STANDARD. 

The  FHWA  adds  a  new  paragraph  to 
the  SUPPORT  statement  indicating  that 
a  bicyclist  continuing  straight  ^ough 
an  intersection  from  the  right  of  a  right 
turn  lane  would  be  inconsistent  with 
normal  traffic  behavior  and  would 
violate  the  expectation  of  right-turning 
motorists.  The  FHWA  received  one 
conunent  from  the  NCUTCD  in  support 
of  this  change. 

The  FHWA  adds  a  new  GUIDANCE 
statement  to  establish  guidance  for 
bicycle  lane  markings  at  locations  where 
a  right  through  lane  becomes  an 
exclusive  right  tiun  lane  and  at 
locations  where  there  is  a  shared 
through  and  right  turn  lane  next  to  a 
right  turn  only  lane.  Commenters  were 
generally  in  agreement  with  this  text; 
however,  the  Wisconsin  DOT  and  a 


private  citizen  suggested  that  the  FHWA 
include  a  figure  to  illustrate  the  intent 
of  the  text  Such  a  figure  would  require 
discussion  and  comment,  thus  it  is  more 
appropriate  for  a  future  rulemaking.  The 
Association  of  Pedestrian  and  Bicycle 
Professionals  suggested  that  the 
GUIDANCE  be  changed  to  a 
STANDARD.  The  FHWA  believes  this 
should  be  addressed  in  a  futxu« 
rulemaking. 

The  FHWA  also  adds  a  GUIDANCE 
statement  and  a  SUPPORT  statement  to 
provide  guidance  on  not  using  posts  or 
raised  pavement  markers  to  separate 
bicycle  lanes  from  adjacent  travel  lanes 
because  they  can  hinder  maintenance  of 
the  bicycle  lane  and  prevent  proper 
vehicle  merging.  While  a  private  citizen 
and  a  traffic  engineering  consultant 
supported  the  dianges  as  proposed  in 
the  NPA,  several  commenters 
representing  the  NCUTCD,  the  Arizona 
DOT,  the  City  of  Downers  Grove, 
Illinois,  and  the  League  of  American 
Bicyclists,  requested  that  "curbs  or 
other  physical  barriers  within  the 
traveled  way"  be  included  as  devices 
that  shoiUd  not  be  used  to  separate 
bicycle  lanes  from  adjacent  travel  lanes. 
The  SUPPORT  item  following  this 
GUIDANCE  addresses  this  issue  in  part. 
The  additional  text  proposed  by  the 
commenters  goes  beyond  the  scope  of 
this  rulemaking.  The  FHWA  received 
comments  in  agreement  with  the 
proposed  SUPPORT  statement,  as  well 
as  requests  for  revising  the  language  to 
reorder  the  text  to  prioritize  the 
potential  concerns  regarding  raised 
devices  and  bicycle  lanes.  The  FHWA 
agrees  and  adopts  the  changes  vtrith 
minor  revisions. 

353.  The  FHWA  removes  Section 
9C.05  Word  Messages  and  Symbols 
Applied  to  the  Pavement  and  Section 
9C.06  Object  Markers  on  Shared-Use 
Paths,  in  their  entirety.  The  FHWA 
incorporates  the  information  from  these 
sections  into  Section  9C.03  Marking 
Patterns  and  Colors  on  Shared-Use 
Paths,  as  this  more  properly  locates  the 
information.  The  FHWA  renumbers  the 
remainder  of  the  sections  accordingly. 

354.  The  FHWA  adds  a  new  Section 
9C.05  Bicycle  Detector  Symbol, 
containing  an  OPTION  statement  that 
defines  a  standard  symbol  for  the 
marking  of  detector  locations  for  traffic 
signals  actuated  by  bicyclists.  This 
symbol  marking  is  shown  in  a  new 
figm-e  numbered  and  titled  "Figure  9C- 
7  Example  of  Bicycle  Detector  Pavement 
Marking."  The  FHWA  received  sixteen 
comments  from  the  NCUTCD,  State  and 
local  DOTs  and  private  citizens 
supporting  the  material  in  this  new 
section.  Three  commenters  fit)m 
Caltrans  and  private  citizens  suggested 


additional  text  be  added  regarding  the 
optimum  location  for  placement  of 
detectors.  The  FHWA  believes  that 
detector  placement  is  within  the 
discretion  of  the  agencies. 

355.  In  Section  9C.06  Pavement 
Markings  for  Obstructions,  the  FHWA 
received  one  comment  from  the 
NCUTCD  supporting  the  minor  changes 
to  this  section  and  to  Figure  9C-8.  The 
FHWA  also  received  two  comments 
from  private  citizens  who  suggested  that 
the  entire  text  of  this  section  and  Figure 
9C-8  be  removed  from  the  MUTCD 
because  they  believe  it  could  be  used  by 
some  jiuisdictions  to  justify  not  fixing 
serious  road  defects.  The  FHWA 
disagrees  and  adopts  this  section  and 
Rgaie  in  the  MUTCD;  however,  the 
FHWA  revises  the  GUIDANCE  as 
follows:  "In  roadway  situations  where  it 
is  not  practical  to  eliminate  a  drain  grate 
or  other  roadway  obstruction  that  is 
inappropriate  for  bicycle  travel" 
because  it  may  not  always  be  practical 
to  fix  the  defect. 

356.  In  Section  9D.02  Signal 
Operations  for  Bicycles,  the  FHWA 
revises  the  STANDARD  statement  to 
require  that  signal  timing  and  actuation 
be  reviewed  and  adjusted  to  consider 
the  needs  of  bicyclists  instead  of  simply 
requiring  the  consideration  of  bicyclists' 
needs- when  timing  signals.  Many 
commenters  were  in  support  of  this 
change,  and  several  requested  that 
bicycle  detectors  be  used  on  all 
roadways  where  bicycle  travel  is 
permitted.  The  FHWA  doesn't  believe  it 
is  necessary  to  require  bicycle  detectors 
be  placed  on  all  roadways  where  bicycle 
travel  is  permitted,  but  may  address  this 
issue  in  a  future  rulemaking. 

Discussion  of  Adopted  Amendments  to 
Part  10 — Traffic  Controls  for  Highway- 
Light  Rail  Tmnsit  Grade  Crossings 

357.  In  Section  lOA.Ol  Introduction, 
the  FHWA  adds  a  SUPPORT  statement 
at  the  end  of  the  section  to  reference 
Section  8A.01  Introduction  for  the 
definitions  applicable  to  Part  10.  There 
were  no  conmients  on  this  change  and 
the  FHWA  adopts  it. 

358.  In  Section  10A.03  Uniform 
Provisions,  the  FHWA  changes  the 
STANDARD  statement  to  indicate  that 
no  sign  or  signal  shall  be  located  in  the 
center  of  an  undivided  highway,  except 
in  a  "raised  island".  This  change  is 
necessary  to  be  consistent  with  changes 
as  discussed  in  Section  8A.03  Uniform    - 
Provisions. 

Additionally,  the  FHWA  adds  a 
GUIDANCE  statement  at  the  end  of  the 
section  to  reinforce  that  where  the 
distance  between  tracks  exceeds  30  m 
(100  ft),  additional  signs  or  other 
appropriate  traffic  control  devices 
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should  be  used.  There  were  no 
comments  on  this  change  and  the 
FHWA  adopts  it. 

359.  hi  Section  10A.04  Highway-Light 
Rail  Transit  Grade  Crossing  EUmination, 
the  FHWA  removes  language  from  the  ' 
second  GUIDANCE  statement  and  adds 
it  to  the  STANDARD  statement  that  if 
the  existing  trafGc  control  devices  at  a 
multiple-track  highway-light  rail  transit 
grade  crossing  become  improperly 
placed  or  inaccurate  because  of  the 
removal  of  some  of  the  tracks,  the 
existing  traffic  control  devices  shall  be 
relocated  and/or  modified.  The  FHWA 
also  adds  to  the  second  GUIDANCE 
statement  that  when  a  roadway  is 
removed  from  a  highway-light  rail 
transit  grade  crossing,  appropriate  signs 
shoidd  be  placed  at  the  end  of  roadway 
and  other  appropriate  locations  to  alert 
road  users  that  the  road  no  longer 
crosses  the  light  rail  transit  tracks.  There 
were  two  comments  supporting  these 
proposed  changes.  The  FHWA  adopts 
these  changes. 

The  FHWA  adds  to  the  OPTION 
statement  at  the  end  of  the  section  so 
that  it  is  identical  to  the  last  OPTION 
statement  in  Section  8 A. 04  Highway- 
Rail  Grade  Crossing  Elimination,  and 
incorporates  the  same  revisions  in  this 
section.  Accordingly,  the  FHWA  adds  to 
the  OPTION  statement  to  indicate  that, 
based  on  engineering  judgment,  the 
TRACKS  OUT  OF  SERVICE  sign  may  be 
temporarily  installed  until  the  tracks  are 
removed  or  paved  over.  Also,  agencies 
may  consider  the  length  of  time  that  the 
tracks  will  be  out  of  service  before  they 
are  removed  or  paved  over  in  deciding 
whether  to  install  the  sign. 

360.  In  Section  10A.05  Temporary 
Traffic  Control  Zones,  the  FHWA 
combines  the  two  separate  STANDARD 
statements  into  one  STANDARD 
statement  at  the  beginning  of  the 
section.  The  FHWA  received  one 
comment  in  support  of  this  change,  and 
adopts  this  change. 

The  FHWA  received  one  comment 
from  a  private  citizen  suggesting  that  a 
new  paragraph  be  added  to  the  end  of 
the  GUIDANCE  statement  to  mirror  the 
GUIDANCE  in  Section  8A.05  that  the 
width,  grade,  alignment,  and  riding 
quality  of  the  hi^way  surface  at  a  light 
rail  transit  crossing  should,  at  a 
minimum,  be  restored  to  correspond 
with  the  quality  of  the  approaches  to  the 
highway-light  rail  transit  grade  crossing. 
The  FHWA  agrees  with  the  comment 
and  adds  this  language  because  this  is 
necessary  for  consistency  with  Part  8  of 
the  MUTCD  and  woidd  make  the 
temporary  hght  rail  crossing  as  safe  as 
the  existing  conditions. 

361.  In  Section  lOC.Ol,  the  FHWA 
changes  the  title  from  "Introduction"  to 


"Purpoa  b"  to  more  accurately  reflect  the 
contents  of  the  section  and  corrects  the 
text  in  the  STANDARD  statement  to 
properl^  indicate  that  the  design  and 
locationjof  signs  shall  conform  to  all  of 
Part  2.  Tlhe  FHWA  received  one 
comment  in  support  of  the  changes,  and 
adopts  these  changes. 

362.  Tlhe  FHWA  adds  a  new  section 
numberfd  and  titled  "Section  10C.02 
Highwat-Rail  Grade  Crossing 
(Crossbijck)  Sign  (R15-1)  and  Number 
of  Tracks  Sign  (R15-2)  (titled 
"Highwi  ly-Rail  Grade  Crossing 
(Crossbi  ck)  Signs  (R15-1,  R15-2,  and 
R15-9)  i  a  the  NPA),  which  provides 
informa  ion  on  the  use  of  Crossbuck 
signs  at  lighway-light  rail  grade 
crossing  5.  In  the  NPA,  the  FHWA 
propose^  that  this  section  be  identical 
to  Secticjn  SB. 02  (as  proposed  in  the 
NPA)  be  cause  the  use  of  Crossbuck 
signs  an  i  the  proposed  optional 
Crossbui  ;k  Shield  signs  are  applicable  to 
both  big  iway-light  rail  transit  and 
highway  -rail  grade  crossings  and  it  is 
importai  tt  to  have  this  information  in 
both  pai  ts  of  the  MUTCD.  The  FHWA 
received  five  comments  from  the 
NCUTG  )  and  members  of  the  Railroad- 
Light  Ra  .1  Transit  Technical  Committee 
opposed  to  this  section,  stating  that  the 
use  of  tliese  Crossbuck  signs  in  mixed- 
use  alignments  where  light  rail  transit 
operatesi  in  streets  in  urban  areas  is 
firequentjy  impractical.  The  FHWA 
agrees,  akid  clarifies  the  first 
STANDARD  statement  to  indicate  that 
the  Crossbuck  sign  is  mandatory  for 
semiexclusive  Light  Rail  Transit 
alignments,  and  creates  a  new  OPTION 
statement  following  the  second 
paragradh  of  the  first  STANDARD  to 
indicate  that  use  of  the  Crossbuck  sign 
is  optional  for  mixed-use  alignments, 
either  alone  or  in  combination  with 
other  traiffic  control  devices. 

In  thelNPA,  the  FHWA  proposed  to 
add  an  OPTION  statement  for  the 
optional^  use  of  a  new  Crossbuck  Shield 
sign.  Sea  the  discussion  regarding  the 
removaljof  all  text  and  graphic 
references  to  the  Crossbuck  Shield  sign 
in  Section  8B.02.  Accordingly,  the 
FHWA  withdraws  all  text  and  graphic 
references  to  the  Crossbuck  Shield  sign 
in  Section  10C.02. 

The  F  IWA  revises  the  third 
STAND,  IRD  statement  to  require  the 
placeme  it  of  retroreflective  white 
material  on  the  front  and  back  of  the 
supports  for  highway-light  rail  transit 
grade  cr  issing  Crossbuck  signs  to  within 
0.6  m  (2  ft)  above  the  edge  of  the 
roadwaji ,  except  on  the  side  of  those 
supports  where  a  STOP  or  YIELD  sign 
or  flash!  ig  lights  have  been  installed,  or 
on  the  b  ick  side  of  supports  for 
Crossbui  k  signs  instaUed  on  one-way 


streets.  This  change  is  necessary  for 
consistency  with  changes  as  discussed 
in  Section  88.02. 

The  FHWA  renumbers  all  remaining 
sections  accordingly. 

363.  In  Section  10C.04  STOP  (Rl-1) 
or  YIELD  (Rl-2)  Signs  at  Highway-Light 
Rail  Transit  Grade  Crossings,  (numbered 
and  titled  Section  10C.03  STOP  or 
YIELD  Signs  (Rl-l,  Rl-2,  W3-la,  W3- 
2a)  in  the  2000  MUTCD),  the,FHWA 
renumbers  and  retitles  the  section  to 
more  accurately  reflect  the  content  of 
the  section. 

The  FHWA  modifies  the  last  sentence 
of  the  STANDARD  statement  to  require 
agencies  to  install  Stop  Ahead  (W3-1) 
and  Yield  Ahead  (W3-2)  Advance 
Warning  Signs  when  the  criteria  listed 
in  Section  2C.29  Advance  Traffic 
Control  Signs,  is  met. 

The  FHWA  adds  to  the  list  of 
characteristics  in  the  GUIDANCE 
statement  to  clarify  when  STOP  or 
YIELD  signs  may  be  used  at  highway- 
light  rail  transit  grade  crossings.  The 
FHWA  adds  characteristics  such  as 
traffic  voliune,  light  rail  train  speed,  and 
the  need  to  soimd  an  audible  signal  as 
well  as  the  location  of  light  rail  tracks 
in  relation  to  the  line  of  cars  waiting  to 
cross.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  these  changes, 
and  eight  conunents  from  the  NCUTCD 
and  members  of  the  NCUTCD's 
Railroad-Light  Rail  Transit  Technical 
Committee  opposed  to  using  the  light 
rail  transit  speed  as  one  of  the 
characteristics,  suggesting  that  this  item 
be  deleted  from  the  list.  The  reason 
cited  by  those  in  opposition  was  that 
train  speed  alone  is  not  a  factor  in  the 
decision  to  install  STOP  or  YIELD  signs 
at  light  rail  transit  crossings,  provided 
the  other  conditions  listed  exist.  The 
FHWA  disagrees  vrith  deleting  this  item 
at  this  time  because  FHWA  behoves 
research  or  documentation  would  be 
needed.to  justify  not  considering  light 
rail  transit  speed.  The  FHWA  adopts 
these  changes  as  proposed  in  the  NPA. 

364.  In  Section  10C.05  DO  NOT  STOP 
ON  TRACKS  Sign  {R8-8)  (numbered 
Section  10C.04  in  the  2000  MUTCD), 
the  FHWA  adds  to  the  OPTION 
statement  to  clarify  that  DO  NOT  STOP 
ON  TRACKS  (R8-8)  signs  may  be 
placed  on  both  sides  of  the  track,  to 
enhance  visibiUty  of  the  signs  for  road 
users.  The  FHWA  received  two 
conunents  in  support  of  this  change  and 
adopts  this  change. 

365.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  10C.06 
TRACKS  OUT  OF  SERVICE  Sign  (R8- 
9)"  describing  the  use  of  the  TRACKS 
OUT  OF  SERVICE  (R8-9)  sign  at 
highway-Ught  rail  transit  grade 
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crossings.  While  this  section  is  identical 
to  Section  8B.09  TRACKS  OUT  OF 
SERVICE,  the  use  of  the  TRACKS  OUT 
OF  SERVICE  (R»-9)  sign  is  applicable  to 
both  highway-light  raU  transit  and 
highway-rail  grade  crossings  so  the 
FHWA  believes  that  it  is  important  to 
have  this  information  in  both  parts  of 
the  MUTCD.  The  FHWA  received  one 
comment  from  the  Ohio  DOT  in  general 
support  of  this  new  section,  and  adopts 
this  new  section  in  this  final  rule.  The 
FHWA  renumbers  the  remaining 
sections  accordingly. 

366.  hi  Section  10C.07  STOP  HERE 
ON  RED  Sign  (RlO-6)  (numbered 
10C.05  in  the  2000  MUTCD),  the  FHWA 
clarifies  this  section  to  indicate  that  the 
STOP  HERE  ON  RED  sign  be  restricted 
to  just  those  crossings  where  traffic 
control  signals  are  used  to  control 
traffic,  and  not  used  at  locations  with 
flashing-light  signals  to  be  consistent 

.  with  changes  as  discussed  in  Section 
8B.10  STOP  HERE  WHEN  FLASHING 
Sign  (RlO-8). 

367.  The  FHWA  add|  a  new  section 
numbered^nd  titled  "Section  10C.08 
STOP  HERE  WHEN  FLASHING  Sign 
(R8-10)"  describing  the  use  of  the  STOP 
HERE  WHEN  FLASHING  (R8-10)  sign 
at  highway-Ught  rail  transit  grade 
crossings.  While  this  section  is  identical 
to  Section  8B.10  STOP  HERE  WHEN 
FLASHING,  the  use  of  the  STOP  HERE 
WHEN  FLASHING  {R8-10)  sign  is 
apphcable  to  both  highway-li^t  rail 
transit  and  highway-rail  grade  crossings 
so  the  FHWA  believes  that  it  is 
important  to  have  this  information  in 
both  parts  of  the  MUTCD.  The  FHWA 
renumbers  the  remaining  sections 
accordingly. 

368.  In  Section  10C.09  Light  Rail 
Transit-Activated  Blank-Out  Turn 
Prohibition  Signs  (R3-la.  R3-2a) 
(numbered  Section  10C.06  in  the  2000 
MUTCD),  the  FHWA  adds  a 

STANDARD  statement  at  the  end  of  the 
section.  This  STANDARD  statement  is 
identical  to  the  STANDARD  statement 
in  Section  8B.06  Turn  Restrictions 
During  Preemption  and  reinforces  that 
at  both  highway-rail  and  highway-light 
rail  transit  grade  crossings  turn 
prohibition  signs  that  are  associated 
with  preemption  shall  be  visible  only 
when  the  grade  crossing  restriction  is  in 
effect  in  order  not  to  cause  confusion  to 
road  users.  The  FHWA  received  one 
comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  the  changes  to 
this  section. 

In  concert  with  comments  regarding 
Section  8B.06,  the  FHWA  received 
several  comments  from  members  of  the 
NCUTCD  Raiboad  and  Light  Rail 
Transit  Committee  recommending 
deleting  the  track  image  that  appears  in 


the  center  of  the  R3-la  and  R3-2a  signs 
and  to  call  these  signs  R3-1  and  R3-2, 
because  they  woidd  become  identical  to 
the  turn  prohibition  signs  in  Chapter  2B. 
See  the  discussion  in  Section  8B.06  as 
it  applies  to  this  section  as  well. 

369.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  lOC.lO 
EXEMPT  Highway-Rail  Grade  Crossing 
Signs  (R15-3,  WlO-la)"  describing  the 
use  of  the  supplemental  EXEMPT 
Highway-Rail  Grade  Crossing  (R15-3, 
WlO-la)  signs  at  highway-Ught  rail 
transit  grade  crossings.  While  this 
section  is  identical  to  Section  8B.05 
EXEMPT  Highway-Rail  Grade  Crossing 
Signs  (R15-3,  WlO-la),  the  use  of  these 
supplemental  signs  is  applicable  to  both 
highway-light  rail  transit  and  highway- 
rail  grade  crossings,  and  the  FHWA 
believes  that  it  is  important  to  have  this 
information  in  both  parts  of  the 
MUTCD.  The  FHWA  received  one 
comment  in  support  of  this  new  section 
and  several  comments  from  members  of 
the  NCUTCD  Railroad  and  Ught  Rail 
Transit  Conunittee  recommending 
deleting  this  section  and  the  associated 
sign,  stating  that  this  sign  is  not 
applicable  to  light  rail  transit  situations. 
The  FHWA  adopts  this  section  because 
there  are  cases  where  this  sign  may  be 
appropriate.  The  FHWA  adds  to  the 
OPTION  statement  that  where  neither 
the  Crossbuck  nor  Advance  Warning 
sign  exist  for  a  particular  crossing,  an 
EXEMPT  (R15-3)  sign  with  a  white 
background  may  be  placed  on  its  own 
post  on  the  near  right  side  of  the 
approach  to  the  crossing.  The  FHWA 
reniunbers  the  remaining  sections 
accordingly. 

370.  In  Section  10C.13  Light  Rail 
Transit  Only  Lane  Signs  (R15-4  Series) 
(numbered  Section  10C.09  in  the  2000 
MUTCD).  the  FHWA  titles  the  figure 
illustrating  regidatory  sign  panels  as 
"Figure  lOC-2  Regulatory  Signs"  and 
adds  to  and  revises  the  signs  illustrated 
in  the  figure,  to  be  consistent  with 
Section  2B.26  Preferential  Only  Lane 
Signs,  and  to  reflect  changes  elsewhere 
in  Part  10.  The  FHWA  received  one 
comment  from  the  Qty  of  Tucson. 
Arizona,  in  support  of  the  changes  to 
this  section  and  two  editorial 
comments,  which  the  FHWA  adopts  in 
this  final  rule. 

371.  hi  Section  10C.15  Highway-Rail 
Grade  Crossing  Advance  Warning  Signs 
(WlO  Series)  (numbered  Section  lOC.ll 
in  the  2000  MUTCD),  the  FHWA  revises 
the  entire  section  by  replacing  it  with 
the  STANDARD.  OPTION,  and 
GUIDANCE  statements  also  contained 
in  Section  8B.04  Highway-Rail  Grade 
Crossing  Advance  Warning  Signs, 
including  the  revisions  as  described  in 
Part  8.  The  use  of  advance  warning 


signs  is  applicable  to  both  highway-fight 
rail  transit  and  highway-rail  grade 
crossings  and  the  FHWA  beUeves  that  it 
is  important  to  have  consistency  in  the 
use  of  these  signs  so  this  information  is 
included  in  both  parts  of  the  MUTCD. 
Several  members  of  the  NCUTCD 
Railroad  and  Light  Rail  Transit 
Conunittee  suggested  that  the  title  and 
text  within  the  section  shoidd  be 
"highway-rail,"  rather  than  "highway- 
Ught  rail  transit"  in  several  cases 
because  this  sign  is  not  exclusive  to 
Ught  rail  transit  and  this  sign  section 
should  be  identical  to  Section  8B.03 
Highway-Rail  Grade  Crossing 
(Crossbuck)  Sign  (R15-1)  and  Number 
of  Tracks  Sign  (R15-2).  The  FHWA 
agrees  and  revises  the  section  title  and 
appropriate  text  accordingly  in  this  final 
rule. 

In  addition,  many  commenters 
suggested  deleting  item  A  of  the  first 
STANDARD  regarding  T-intersections, 
stating  that  the  wording  is  repeated  in 
the  first  paragraph  of  the  second 
STANDARD  statement.  See  the 
discussion  of  this  issue  under  Section 
8B.04  Highway-Rail  Grade  Crossing 
Advance  Warning  Signs  (WlO  Series). 
For  these  reasons,  the  FHWA  adopts 
item  A. 

The  FHWA  received  two  comments 
bvva  a  railroad  operator  and  a  private 
citizen  suggesting  changes  to  item  C  of 
the  first  STANDARD  statement  to 
change  "where  active  Ught  rail  transit 
grade  crossing  traffic  controls  are  in 
use"  to  "controlled  with  traffic  signals 
or  stop  signs."  The  FHWA  disagrees 
with  die  suggested  change  because  it  is 
necessary  for  this  item  to  correspond  to 
the  text  in  Part  8.  This  may  be  a  topic 
for  a  future  rulemaking  to  consider 
changing  the  text  in  both  parts.  The 
FHWA  adopts  item  C  as  proposed  in  the 
NPA. 

The  FHWA  also  Utles  the  figui« 
illustrating  predominanUy  warning  sign 
panels  as  "Figure  lOC-3  Warning  Signs 
and  Light  Rail  Station  Sign"  and  adds 
to  and  revises  the  signs  illustrated  in  the 
figure,  to  reflect  changes  elsewhere  in 
Part  10. 

372.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  10C.16 
Low  Groimd  Clearance  Highway-Rail 
Grade  Crossing  Sign  (WlO-5)"  which 
describes  the  use  of  the  Low  Ground 
Clearance  {WlO-5)  sign  at  highway-Ught 
rail  transit  grade  crossings.  In  the  NPA, 
the  FHWA  proposed  that  the  tide  of  the 
section  and  name  of  the  sign  be  "Low 
Ground  Clearance  Highway-Light  Rail 
Transit  Grade  Crossing  Sign."  however 
the  FHWA  received  four  comments 
suggesting  that  "light"  and  "transit"  be 
deleted  because  low-ground  clearance 
signs  can  be  used  for  grade-crossings 
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generally,  not  just  light-rail  operations. 
The  FHWA  agrees  and  changes  the 
section  title  and  sign  name  in  this  final 
rule. 

In  the  NPA,  the  FHWA  proposed  to 
include  the  same  STANDARD, 
GUIDANCE,  OPTION,  and  SUPPORT 
statements  in  this  section  regarding  the 
use  of  this  sign  as  was  contained  in 
Section  8B.17  Low  Ground  Clearance 
Highway-Rail  Grade  Crossing  Sign.  The 
FHWA  believes  that  this  is  redundant, 
and  instead  includes  a  SUPPORT 
statement  in^s  final  rule  that 
references  Section  8B.17  lor  additional 
information  regarding  the  use  of  the 
WlO-5.sign.  The  FHWA  renumbers  the 
remaining  sections  accordingly. 

373.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  10C.18, 
Storage  Space  Signs  (WlO-11,  WlO-lla. 
WlO-llb)"  which  describes  the  use  of 
Storage  Space  (WlQ-ll)  signs  at 
highway-light  rail  transit  grade 
crossings.  In  the  NPA,  the  FHWA 
proposed  including  a  copy  of  the  full 
text  from  Section  8B.17  Low  Ground 
Clearance  Highway-Rail  Grade  Crossing 
Sign  in  this  new  section.  The  FHWA 
received  one  comment  from  the  Ohio 
DOT  suggesting  that  the  FHWA  cross- 
reference  Section  8B.18  Storage  Space 
Signs,  rather  than  include  the  full  text. 
The  FHWA  agrees  and  deletes  the 
second  paragraph  of  the  GUIDANCE 
statement  and  the  OPTION  statements 
as  proposed  in  the  NPA,  and  adds  a 
SUPPORT  statement  indicating  that    "* 
information  regarding  the  use  of  the 
WlO-ll,  WlO-lla,  and  WlO-llb  signs 
is  contained  in  Section  8B.18  in  this 
final  rule. 

374.  llie  FHWA  adds  a  new  section 
numbered  and  titled  "Section  IOC.  19 
Skewed  Crossing  Sign  {WlO-12)"  which 
describes  the  use  of  Skewed  Crossing 
{WlO-12)  sign  at  highway-light  rail 
transit  grade  crossings.  In  the  NPA,  the 
FHWA  proposed  to  include  a  copy  of 
the  full  text  from  Section  SB.IQ  Skewed 
Crossing  Sign  in  this  new  section.  The 
FHWA  received  two  comments  from  the 
NCUTCD  and  the  New  Jersey  DOT  in 
support  of  the  new  section.  The  Ohio 
DOT  suggested  that  the  FHWA  cross- 
reference  Section  8B.19,  rather  than 
include  the  full  text.  The  FHWA  agrees 
and  deletes  the  GUIDANCE  and 
STANDARD  statements  as  proposed  in 
the  NPA  and  adds  a  SUPPORT 
statement  indicating  that  information 
regarding  the  use  of  the  WlO-12  sign  is 
contained  in  Section  8B.19.  The  FHWA 
renumbers  the  remaining  sections 
accordingly. 

375.  TOe  FHWA  adds  a  new  section 
numbered  and  titled  "Section  10C.21 
Emergency  Notification  Sign  (1-13  or  I- 
13a)"  which  describes  the  use  of 
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Emergen  cy  Notification  (F-1 3  or  H3a) 
signs  at  i  ighway-light  rail  transit  grade 
crossingi .  This  section  essentially 
contains  similar  information  as^is 
containe  1  in  Section  8B.12  Emergency 
Notification  Sign,  and  the  FHWA 
believes  that  it  is  important  to  have  this 
information  in  both  parts  of  the 
MUTCD.  The  FHWA  received  several 
commen  s  from  members  of  the 
NCUTCr  Railroad  and  Light  Rail 
Transit  Qommittee  recommending  the 
FHWA  dlslete  this  section  because  these 
signs  are  not  applicable  in  Part  10, 
especiall  y  in  urban  or  downtown  areas 
where  cajls  to  emergency  would  be  911. 
The  FHWA  adopts  this  section  because 
not  ail  light  rail  transit  lines  run  only  in 
downtown  areas  and  there  may  be  some 
jurisdictions  that  may  want  to  use  this 
sign.  The  FHWA  revise_s  the  text  to 
clarify  tliat  the  intent  is  to  place 
Emergency  Notification  signs  on 
highwayjlight  rail  transit  grade  crossing 
on  semiepcclusive  alignments,  and  the 
letes  the  sentence  from  the 

that  states  that  these  signs 
ly  located  on  the  transit  right- 
he  FHWA  reniunbers  the 
sections  accordingly, 
e  FHWA  adds  a  new  section 
and  titled  "Section  10C.23 
Markings"  which  describes 
the  use  of  pavement  markings  at 
highwayjlight  rail  transit  grade 
crossing^.  While  this  section  is  identical 
to  Sectio  1  8B.20  Pavement  Markings,  it 
is  import  ant  that  the  use  of  pavement 
marking!  at  highway-light  rail  transit 
and  high  /tray-rail  grade  crossings  is 
consistei  t  so  the  FHWA  believes  that  it 
is  import  mt  to  have  this  information  in 
both  pari  of  the  MUTCD.  The  FHWA 
receivediseveral  conunents  from  the 
Ohio  DOJr  suggesting  that  information 
from  Pari  8  be  cross-referenced,  rather 
than  repeating  the  information  in  Part 
10.  The  IfHWA  includes  the  full  text 
because  (here  are  some  differences  in 
the  figures  between  the  two  parts. 

Additionally,  to  be  consistent  with 
changes  made  to  Part  3,  the  FHWA 
revises  Hie  second  paragraph  of  the 
STANDARD  statement  to  clarify  that  a 
no-passiag  marking  on  two-lane 
highway!  is  needed  only  in  locations 
where  caiterline  markings  are  used.  The 
FHWA  also  adds  two  new  figures.  The 
first  figuie  is  numbered  and  titled 
"Figure  ^OC-5  Example  of  Placement  of 
Warning  feigns  and  Pavement  Markings 
at  Highwby-Light  Rail  Transit  Grade 
Crossingi"  and  illustrates  the  placement 
of  wamiag  signs  and  pavement 
marking^  at  highway-light  rail  transit 
grade  crdssings.  The  second  new  figure 
is  n\mib*ed  and  titled  "Figure  10C>-6 
Example  i  of  Highway-Light  Rail  Transit 
Grade  Cr  )ssing  Pavement  Markings" 


and  illustrates  the  use  of  R  X  R  and 
associated  pavement  markings  at 
highway-light  rail  transit  grade 
crossings.  These  figures  were  niunbered 
Figures  lOC-10  and  lOC-11  in  the  NPA. 
While  these  figures  are  identical  to 
Figures  8B-6  and  8B-7,  respectively,  it 
is  important  that  the  warning  signs  and 
pavement  markings  at  highway-light  rail 
transit  and  highway-rail  grade  crossings 
are  consistent  so  the  FHWA  believes 
that  it  is  important  to  have  this 
information  in  both  parts  of  the 
MUTCD. 

377.  The  FHWA  adds  a  new  section 
numbered  and  titled  "Section  10C.24 
Stop  Lines"  which  describes  the  use  of 
stop  lines  at  highway-light  rail  transit 
grade  crossings.  The  FHWA  received 
one  comment  from  the  Ohio  DOT 
suggesting  that  the  FHWA  cross- 
reference  Section  8B.21  Stop  Lines, 
rather  than  include  the  full  text.  The 
FHWA  agrees  and  deletes  the 
GUIDANCE  statement  as  proposed  in 
the  NPA  and  adds  a  SUPPORT 
statement  indicating  that  information 
regarding  the  use  of  stop  lines  at  grade 
crossings  is  contained  in  Section  8B.21. 
The  FHWA  rantunbers  the  remaining 
sections  accordingly. 

378.  In  Section  10C.25  D3mamic 
Envelope  Markings  (numbered  and 
titled  "Section  10C.15  Dynamic 
Envelope  Delineation  Markings"  in  the 
2000  MUTCD).  the  FHWA  retitles  the 
section  to  clarify  that  the  text  refers  to 
pavement  markings. 

Additionally,  the  FHWA  modifies  the 
STANDARD  statement  to  clarify  that,  if 
used,  the  pavement  marking  used  to 
delineate  the  dynamic  envelope  shall  be 
a  normal  solid  white  line,  contrasting 
pavement  color,  and/or  contrasting 
pavement  texture.  This  STANDARD  is 
identical  to  that  in  Section  8B.22 
Dyneunic  Envelope  Markings.  The 
FHWA  received  several  editorial 
comments  regarding  changes  to  this 
section  and  figures  and  incorporates  the 
applicable  comments  in  this  final  rule. 

379.  In  Section  lOD.Ol  Introduction, 
the  FHWA  removes  the  STANDARD 
statement  because  the  information  is 
already  properly  contained  in  Section 
lOA.Ol  Introduction. 

Additionally,  in  the  NPA,  the  FHWA 
proposed  to  add  to  the  OPTION 
statement  that  hi-Roadway  Stop  Line 
Lights  and  In-Roadway  Warning  Lights 
may  be  installed  at  highway-light  rail 
transit  grade  crossings  that  are 
controlled  by  active  grade  crossing 
warning  systems.  Tlie  FHWA  received 
ten  comments  from  the  NCUTCD, 
members  of  the  NCUTCD  Railroad  and 
Light  Rail  Transit  Committee,  State 
DOTs  and  railroad  associations  opposed 
to  allowing  the  use  of  In-Roadway 
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Lights  for  this  application,  stating  that 
there  has  not  been  enough  research 
regarding  the  effectiveness  of  In- 
Roadway  Lights.  The  FHWA  agrees  and 
withdraws  this  paragraph  in  this  final 
rule. 

380.  In  Section  10D.02  Flashing  Light 
Signals  (numbered  Section  10D.04  in 
the  2000  MUTCD),  the  FHWA  moves 
this  entire  section  to  follow  Section 
lOD.Ol  Introduction  so  that  content 
contained  in  Sections  lOD.Ol  and 
10D.02  appears  in  the  same  order  as  it 
appears  in  Part  8.  The  FHWA  received 
one  comment  from  the  City  of  Tucson, 
Arizona,  in  support  of  this  change  and 
adopts  this  change. 

381.  In  Section  10D.03  Automatic 
Gates,  the  FHWA  changes  the  last 
SUPPORT  statement  to  an  OPTION 
statement  to  be  consistent  with  the  same 
language  contained  in  Section  8D.04 
Automatic  Gates,  on  how  the 
effectiveness  of  gates  may  be  enhanced 
by  the  use  of  channelizing  devices  or 
raised  median  islands  to  discourage 
driving  aroimd  lowered  automatic  gates. 
The  FHWA  received  one  comment  from 
the  City  of  Tucson,  Arizona,  in  support 
of  this  change  and  adopts  this  change. 

382.  In  Section  10D.04  Four-Quadrant 
Gate  Systems  (numbered  Section  10D.02 
in  the  2000  MUTCD).  the  FHWA  moves 
this  entire  section  to  follow  Section 
10D.03  LOOK  Sign  (R15-8)  so  that 
content  contained  in  this  section 
appears  in  the  same  order  as  it  appears 
in  Section  8D.05  Four-Quadrknt  Gate 
Systems. 

The  FHWA  revises  and  adds  to  the 
GUIDANCE  statement  information  to 
describe  the  various  operating  modes  of 
exit  gates  and  how  they  should  be  used 
•  to  be  consistent  with  changes  as 
discussed  in  Section  8D.05  Four- 
Quadrant  Gate  Systems. 

The^same  NCUTCD  Conunittee  also 
suggested  deleting  the  GUIDANCE 
statement  regarding  placement  of  exit 
gates  to  provide  a  safe  zone  because  this 
practice  is  seldom  used.  Because  Four- 
Quadrant  Gates  are  a  relatively  new 
concept  to  grade  crossings,  the  FHWA 
believes  that  if  space  is  available,  the 
exit  gates  should  be  set  back  at  least  one 
design  vehicle  lengtb  from  the  nearest 
rail  in  order  to  reduce  the  chances  of  a 
vehicle  becoming  trapped  on  the  tracks. 
The  FHWA  adopts  the  changes  as 
proposed  in  the  NPA. 

Additionally,  the  FHWA  revises  the 
third  paragraph  of  the  STANDARD 
statement  to  acconunodate  constant 
warning  time  or  other  advanced  systems 
to  be  consistent  with  changes  as 
discussed  in  Section  8D.05  Four- 
Quadrant  Gate  Systems. 

Based  on  a  comment  received  frt)m  a 
railroad  company  regarding  identical 


text  in  Section  8D.05,  the  FHWA  revises 
the  third  and  fourth  paragraphs  of  the 
GUIDANCE  statement  to  include 
coordination  with  the  affected  transit 
agency  when  determining  the  operating 
mode  of  exit  gates  and  the  Exit  Gate 
Clearance  Time. 

383.  In  Section  10D.08  Pedestrian  and 
Bicycle  Signals  and  Crossings,  the 
FHWA  changes  the  first  OPTION 
statement  (in  the  2000  MUTCD)  to  a 
GUIDANCE  statement  to  emphasize  that 
if  an  engineering  study  shows  that 
flashing-light  signals  alone  would  not 
provide  sufficient  notice  of  an 
approaching  light  rail  transit  vehicle, 
the  LOOK  (R15-8)  sign  and/or 
pedestrian  gates  should  be  considered. 
The  FHWA  received  several  comments 
fit)m  members  of  the  NCUTCD  Railroad 
and  Light  Rail  Transit  Conunittee 
recommending  that  the  FHWA  keep  this 
paragraph  an  OPTION  because 
pedestrian  gates  are  too  easily 
circumvented  and  their  effectiveness 
has  never  been  adequately 
demonstrated.  The  FHWA  changes  the 
text  to  a  GUIDANCE  in  this  final  rule 
because  if  an  engineering  study  has 
determined  that  flashing-light  signals 
are  not  enough,  then  the  additional 
measures  should  be  recommended  for 
consideration,  not  just  permitted. 

Discussion  of  Adopted  Amendments  to 
Appendix  Al — Congjressional 
Legislation 

384.  In  Appendix  Al  Congressional 
Legislation,  the  FHWA  adds  Section  306 
Motorist  Call  Boxes  to  the  listing  of 
pertinent  sections  of  Public  Law  104- 
59— Nov.  28,  1995  (National  Highway 
System  Designation  Act  of  1995).  This 
section  discusses  the  uses  of  motorist 
call  boxes  along  the  National  Highway 
System.  No  conunents  were  received  on 
this  addition  and  the  FHWA  adopts  it  as 
proposed  in  the  NPA. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedines.  The  economic  impact  of 
this  rulemaking  will  be  minimal.  Most 
of  the  changes  in  this  final  rule  provide 
additional  guidance,  clarification,  and 
optional  applications  for  traffic  control 
devices.  The  FHWA  believes  that  the 
uniform  application  of  traffic  control 
devices  will  greatly  improve  the  traffic 
operations  efficiency  and  roadway 


safety.  The  standards,  guidance,  and 
support  are  also  used  to  create 
uniformity  and  to  enhance  safety  and 
mobility  at  little  additional  expense  to 
public  agencies  or  the  motoring  public. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
60  1-612)  the  FHWA  has  evaluated  the 
effects  of  this  action  on  small  entities. 
This  final  rule  adds  some  alternative 
traffic  control  devices  and  only  a  very 
limited  number  of  new  or  changed 
requirements.  Most  of  the  changes  are 
expanded  guidance  and  clarification 
information.  The  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4,  March  22,  1995,  109  Stat.  48). 
The  revisions  directed  by  this  action  can 
be  phased  in  by  the  States  over  specified 
time  periods  in  order  to  minimize 
hardship.  The  changes  made  to  traffic 
control  devices  that  would  require  an 
expenditure  of  funds  all  have  future 
effective  dates  sufficiently  long  to  allow 
normal  maintenance  funds  to  replace 
the  devices  at  the  end  of  the  material 
life-cycle.  To  the  extent  the  revisions 
require  expenditures  by  the  State  and 
local  governments  on  Federal-aid  ' 

projects,  they  are  reimbiu^able.  This 
rvde  does  not  impose  a  Federal  mandate 
resulting  in  the  expienditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  milhon  or  more  in  any  one  year  (2 
U.S.C.  1531  etseg.). 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  FHWA  has  determined 
that  this  action  does  not  have  a 
substantial  direct  effect  or  sufficient 
federalism  implications  on  States  and 
local  governments  that  would  limit  the 
policymaking  discretion  of  the  States 
and  local  governments.  Nothing  in  the 
MUTCD  directly  preempts  any  State  law 
or  regulation. 

The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F. 
These  amendments  are  in  keeping  with 
the  Secretary  of  Transportation's 
authority  under  23  U.S.C.  109(d),  315, 
and  402(a)  to  promulgate  uniform 
guidelines  to  promote  the  safe  and 
efficient  use  of  the  highway.  The 
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overriding  safety  benefits  of  the 
uniformity  prescribed  by  the  MUTCD 
are  shared  by  all  of  the  State  and  local 
governments,  and  changes  made  to  this 
rule  are  directed  at  enhancing  safety.  To 
the  extent  that  these  amendments 
override  any  existing  State  requirements 
regarding  traffic  control  devices,  they  do 
so  in  the  interest  of  national  uniformity. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  dated 
November^,  2000,  and  believes  that  it 
will  not  have  substantial  direct  effects 
on  one  or  more  Indian  tribes;  will  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments;  cind 
will  not  preempt  tribal  law.  Therefore, 
a  tribal  siunmary  impact  statement  is 
not  required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  action  does  not 
contain  a  collection  of  information 
requirement  for  the  purposes  of  the 
PRA. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  Sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Refom,  to  minimize  litigation,  to 


eliminaie  {mibiguity,  and  to  reduce 
burden.  | 

Executive  Order  13045  (Protection  of 
Children) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protectiin  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks.  This  is  not  an  economically 
significant  action  and  does  not  concern 
an  envirpnmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 

Executi^  e  Order  12630  (Taking  of 
Private  Property) 

This  action  would  not  affect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interfer^ce  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13211  (Energy  Effects) 

The  FHWA  has  analyzed  this  final 
rule  under  Executive  Order  13211, 
Actions  Ponceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determimed  that  this  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to^have  a  significant  adverse  effect 
on  the  sapply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  linder  Executive  Order  13211  is 
not  required. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  lifted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Informal  ion  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  jof  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Skibjects  in  23  CFR  Part  655 

Design  standards.  Grant  programs — 
TranspoHation,  Highways  and  roads, 


Incorporation  by  reference.  Signs, 
Traffic  regulations. 

Issued  on:  November  7,  2003. 
Mary  E.  Peters, 
Federal  Highway  Administrator 

■  In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23,  Code  of  Federal 
Regulations,  part  655,  subpart  F  as 
follows: 

PART  655— TRAFnC  OPERATIONS 

■  1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a),  104, 109(d), 
114(a),  217,  315,  and  402(a);  23  CFR  1.32; 
and  49  CFR  1.48(b). 

Subpart  F— Traffic  Control  Devices  on 
Federal-Aid  and  Other  Streets  and 
Highways — [Amended] 

■  2.  Revise  §  655.601(a),  to  read  as 
follows: 

§655.601    Purpose. 

****** 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD),  2003  Edition,  FHWA,  dated 
October,  2003.  This  pubUcation  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
and  is  on  file  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC.  It  is 
available  for  inspection  and  copying  at 
FHWA,  40tf  Seventh  Street,  SW.,  Room 
3408,  Washington,  DC  20590,  as 
provided  in  49  CFR  part  7.  The  text  is 
also  available  from  the  FHWA  Office  of 
Transportation  Operations'  Web  site  at: 
http://mutcd.fhwa.dot.gov. 


Appendix  to  Subpart  F  of  Part  655 — 
Alternate  Method  of  Determining  the 
Color  of  Retroreflective  Sign  Materials 
and  Pavement  Marking  Materials 
— [Amended] 

■  3.  Amend  Table  3  by  adding  (after  the 
color  Fluorescent  Green)  the  color 
Fluorescent  Pink  with  Chromaticity 
Coordinates  as  follows: 
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■  4.  Amend  Table  3a  by  adding  (after  the 
color  Fluorescent  Green)  the  color 
Fluorescent  Pink  with  Luminance  Factor 
Limits  (Y)  as  follows: 


Color 

Luminance  factor  lim- 
its (Y) 

Min        Max         Yf 

»              ♦ 

Fluorescent  Pink  ... 

*                             *                             * 

25      None           15 

[FR  Doc.  03-28673  Filed  11-19-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  2€0  and  261 
[RCRA-200»-0004;  FRL-7587-7] 
RIN2060-AE51 

Hazardous  Waste  Management 
System:  Identification  and  Listing  of 
Hazardous  Wast*:  Conditional 
Exclusions  From  Hazardous  Waste 
and  Solid  Waste  for  Solvent- 
Cdntaminated  Industrial  Wipes 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  proposes  to  modify 
its  hazardous  waste  management 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
for  certain  solvent-contaminated     - 
materials,  such  as  reusable  shop  towels, 
rags,  disposable  wipes  and  paper 
towels.  Specifically,  EPA  is  proposing: 
to  conditionally  exclude  from  the 
definition  of  hazardous  waste 
disposable  industrial  wipes  that  are 
contaminated  with  hazardous  solvents 
and  are  going  to  disposal;  and,  to 
conditionally  exclude  from  the 
definition  of  solid  waste  reusable 
industrial  shop  towels  and  rags  that  are 
contaminated  with  hazardous  solvents 
and  are  sent  for  laundering  or  dry 
cleaning  (hereinafter  refeired  to  as 
disposable  industrial  wipes  and 
reusable  industrial  wipes,  respectively). 
This  proposal  affects  contaminated 
industrial  wipes  being  sent  to  both 
landfill  and  non-landfill  [e.g.,  laundries 
and  combustion)  facilities  and  is 
applicable  to:  industrial  wipes 
exhibiting  a  hazardous  characteristic 
(i.e.,  ignitability,  corrosivity,  reactivity, 
or  toxicity)  due  to  use  with  solvents;  or 
industrial  wipes  contaminated  with 
F001-F005  spent  F-listed  solvents  or 
comparable  P-  and  U-listed  commercial 
chemical  products  that  are  spilled  and 
cleaned  up  with  industrial  wipes. 

Today's  proposal  would  resolve,  at 
the  Federal  level,  long-standing  issues 
associated  with  the  management  of 
solvent-contaminated  industrial  wipes 
by:  facilitating  pollution  prevention  and 
waste  minimization  opportunities, 
including  the  recycling  of  the  spent 
solvents  extracted  from  contaminated 
industrial  wipes;  fostering  improved 
solvents  management  by  generators  and 
handling  facilities;  reducing  compliance 
costs;  increasing  consistency  in  the 
regulations  governing  solvent- 
contaminated  industrial  wipes  across 
the  United  States;  clarifying  existing 


federal  rules;  and  creating  flexibility  for 
generators  to  work  with  industrial 
laundries,  as  appropriate,  to  ensure 
compliance  with  local  pretreatment 
standaros  established  by  Publicly 
Owned  [Treatment  Works  (POTWs). 

Today's  proposal  also  contains  the 
Agencyjs  proposed  response  to 
rulema]  ing  petitions  filed  by  the 
Kimber  y-Clark  Corporation  and  the 
Scott  Ps  per  Company. 
DATES:  J  iubmit  comments  on  or  before 
Februai  y  18,  2004.  Comments 
postmai  ked  after  this  date  will  be 
marked  "late"  and  may  not  be 
conside  red.  Any  person  may  request  a 
j)ublic  1  learing  on  this  proposal  by  filing 
a  requeit  by  January  20,  2004. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  RCRA  Information 
Center,  JVlailcode:  5305T,  Environmental 
Protectipn  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460. 
Attentidn  Docket  ID  Number  RCRA- 
2003-0i04.  Comments  may  also  be 
submitted  electronically,  by  facsimile, 
or  throiigh  hand  delivery/courier. 
Follow  the  detailed  instructions  as 
providol  in  section  l.B.  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FUffTHER  INFORMATION  CONTACT:  For 

information,  contact  the  RCRA/ 
Superfiiid/EPCRA/UST  Hotline  at  (800) 
424-9346  (toll  free)  or  TDD  (800)  553- 
7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  4112-3323  or  TDD  (703)  412-9810. 
You  can  also  contact  Kathy  Blanton  at 
(703)  6C  5-0761  or  at 
blanton  katherine@epa.gov. 

SUPPt^l  lENTARY  INFORMATION: 

1.  Genei  al  Infbnnation 

A.  How  Can  I  Get  Copies  of  This 
Documt  nt  and  Other  Related 
Infonnc  tion? 

1.  Dock  It 

EPA  ]  las  established  an  official  public 
docket  1  OT  this  action  under  Docket  ID 
No.  RQ  A-2003-0004.  The  official 
public  c  ocket  consists  of  the  documents 
specific  illy  referenced  in  this  action, 
any  put  lie  comments  received,  and 
other  information  related  to  this  action. 
Althouf  h  a  part  of  the  official  docket, 
the  pub  ic  docket  does  not  include 
Confide  itial  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restrictad  by  statute.  The  official  public 
docket  IB  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
OSWEI^  Docket  in  the  EPA  Docket 
Center  ^t  1301  Constitution  Avenue, 
Washington,  DC.  The  EPA  Docket 
Center   leading  Room  is  open  from  8:30 
a.m.  to '  ::30  p.m.,  Monday  through 


Friday,  excluding  Federal  holidays. 
Copies  cost  $0.15/page. 

2.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  Federal  Register 
listings  at  <http://www.epa.gov/fedrgstr/ 
>,  and  you  can  make  comments  on  this 
proposed  rule  at  the  Federal  e- 
nilemaking  portal,  <http:// 
www.regulations.gov>.  _ 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  <http://www.epa.gov/ 
edocket/>  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public  docket 
or  to  access  those  documents  in  the 
public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docket. 
Information  claimed  as  CBI  and  other 
information  whose  disclosing  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  cop5mghted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
■docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  U^it  LA. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
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copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
niunber  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensiue 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  yoiu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu'  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  <http://www.epa.gov/ 
edocket,>  and  follow  the  online 
instructions  for  submitting  comments. 


To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets,"  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  Number  RCRA-2003- 
0004.  The  system  is  an  "anonymous 
access"  system,  which  means  EPA  will 
not  know  yoiu  identity,  e-mail  address, 
or  other  contact  information  imless  you 
provide  it  in  the  body  of  yoiu  comment. 

b.  E-mail 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  "rcra- 
docket@epamaiI.epa.gov,"  Attention 
Docket  ID  Number  RCRA-2003-0004.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  eis  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD  ROM. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  section.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail 

Send  yoiu  comments  to:  OSWER 
Docket,  EPA  Docket  Center,  Mailcode: 
53G5T,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460,  Attention 
Docket  ED  Niunber  RCRA-2003-0004. 

3.  By  Hand  Delivery  or  Courier 

Deliver  your  comments  to: 
Environmental  Protection  Agency,  EPA 
Docket  Center,  Room  B102, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC,  Attention  Docket  ID  Niunber 
RCRA-2003-0004.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
above. 

4.  By  Facsimile 

Fax  yom-  comments  to:  (202)  566- 
0270,  Attention  Docket  ID  Number 
RCRA-2003-0004. 

C.  How  Should  I  Submit  Confidential 
Business  Information  (CBI)  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 


through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
{5305W),  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  RCRA-2003- 
0004.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to    . 
illustrate  your  concerns. 

6.  Offier  alternatives. 

7.  Make  siue  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  yoiu  comments. 
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ACRONYMS 


AuiNiym 

Dsfinition 

APA  

Administrative  Procedures  Act 

ASTSWM- 

Association  of  State  and  Terri- 

0. 

torial   Solid   Waste   Manage- 

ment Officials. 

CAA  

Clean  Air  Act. 

CAS  No  ... 

Chemical      Abstracts      Service 

Registry  Number. 

CBI 

Confidential    Business   Informa- 

tion. 

CESQG  .... 

Conditionally      Exempt      Small 

Quantity  Generator. 

CFR  

Code  of  Federal  Regulations. 

CSI 

Common  Sense  Initiative. 

CWA  

Clean  Water  Act. 

DOT  

Department  of  Transportation. 

ELG  

Effluent  Limitations  Guideline. 

EPA  

Environmental  Protection  Agen- 

FR 

cy. 
Federal  Register. 

HSWA 

Hazardous    and    Solid    Waste 

Amendments. 

ICR  

Information  Collection  Request. 

IRIS 

Integrated  Risk  Information  Sys- 

tem. 

LDR  

Land  Disposal  Restrictions. 

MIBK 

Methyl  Isobutyl  Ketone. 

purwc 

Municipal  Waste  Combustor. 

NESHAP  .. 

National  Emission  Standards  for 

Hazardous  Air  Pollutants. 

NSPS^ 

New       Source       Performance 

Standards. 

NTTAA 

National    Technology    Transfer 

and  Advancement  Act. 

OMB  

Office     of     Managenwnt     and 

Budget. 

OPPE 

Office  Of  Policy,   Planning  and 

Evaluation. 

OSHA  

Occupational  Safety  and  Health 

Administration. 

PBMS  

Performance    Based    Measure- 

ment Systejn. 

POTW 

Publicly       Owned       Treatment 

Works. 

SBREFA  .. 

Snrtall  Business  Regulatory  En- 

forcement Fairness  Act. 

RCHA  

Resource  Consen/ation  and  Re- 

covery Act. 

RFA  

Regulatory  Flexibility  Act. 

RfC  

Reference  Air  Concentrations. 

R(D  

Reference  Doses  for  Exposure 

through  Ingestion. 

RIC  

RCRA  Information  Center. 

TC 

Toxteity  Characteristrc. 

TCLP  

Toxkaty  CharacteristK  Leaching 

Procedure. 

TED  

Technnal     Background     Docu- 

ment. 

TDD  

Telecommunkattons  Device  for 

the  Deaf. 

UMRA  

Unfunded  Mandates  Reform  Act. 

VOCs  

Volatile  Organk:  Compounds. 

The  contents  of  today's  proposal  are 
listed  in  the  following  outline: 

I.  General  Information 

A.  How  Can  I  get  Copies  of  the  Document' 
and  Other  Related  Information? 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 


C.  Hov '  Should  I  Submit  Confidential 
Busi  aess  Information  (CBI)  to  the 
Agei  icy? 

D.  Wh  It  Should  I  Consider  as  I  Prepare  My 
Com  ments  for  EPA? 

n.  Legal  \uthority 

m.  Sum]  lary  of  ftoposed  Changes 

A.  Gen  erator  Conditions 

1.  Gen  irator  Conditions:  Exclusion  From 
the  1  lefinition  of  Hazardous  Waste 

2.  Gen  irator  Conditions:  Exclusion  From 
the  1  definition  of  Solid  Waste 

B.  Han  dling  Facility  Conditions 

1.  Han  lling  Facility  Conditions:  Exclusion 
Fron  1  the  Definition  of  Hazardous  Waste 

2.  Han  lling  Facility  Conditions:  Exclusion 
Froo  1  the  Definition  of  Solid  Waste 

C.  Whi  I  Would  Be  Affected  by  the 
Prop  Dsed  Exclusions? 

IV.  Back]  round 

A.  Wh  It  Is  the  Intent  of  Today's  Regulatory 
Prop  Dsal? 

B.  Jurii  diction  Over  Solvent-Contaminated 
Indu  strial  Wipes 

1.  Excl  iision  From  the  Definition  of 
Hazi  rdous  Waste 

2.  Excl  usion  From  the  Definition  of  Solid 
Was  e 

C.  Soh  ent  Removed  From  Industrial  Wipes 

V.  Detail  id  Discussion  of  Proposed  Rule 
~  A.  Sco  )e  of  Solvents  Covered  by  the 

Prop  Dsed  Rule 

B.  Con  litions  for  Exclusion  From  the 
Defii  lition  of  Hazardous  Waste  for 
Solv  snt-Contaminated  Industrial  Wipes 
Dest  ned  for  Disposal 

1.  Wh)  Is  EPA  Proposing  to  Conditionally 
Excl  ide  Disposable  Solvent- 

Cont  uninated  Industrial  Wipes  From  the 
Defii  lition  of  Hazardous  Waste? 

2.  Prop  osed  Conditions  for  Initial  Storage 
and ,  \ccumulation 

3.  Prop  osed  Conditions  for  Containers 
Usee  for  Transportation 

4.  Prop  osed  Labeling  Condition  for 

Cont  adners  Used  to  Transport  Disposable 
Wipi  s 

5.  Prop  osed  Conditions  for  Transportation 
to  a  '.  Municipal  or  Other  Non-Hazardous 
Lane  fill 

6.  Prop  osed  Condition  for  Transportation 
to  Ni  in-Land  DisjKssal  Facilities 

7.  "Ex«  tic"  Solvents 

8.  Gem  rators  that  Remove  Solvent  From 
Indu  strial  Wipes 

9.  Prop  osed  Conditions  for  Intra-Company 
TraB  sfers 

10.  Pre  posed  Conditions  for  Management 
at  Handling  Facilities 

1 1 .  Mapagement  of  Industrial  Wipes 
Conlbining  Co-Contaminants 

12.  Pro  posed  Conditions  for  Burning 
Solv  snt-Contaminated  Industrial  Wipes 
in  Q  imbustors 

13.  Dis  posal  of  Treatment  Residuals  From 
MuE  cipal  Waste  and  Other  Combustion 
Faci  ities 

C.  Con  litions  for  the  Exclusion  From  the 
Defi]  lition  of  Solid  Waste  for  Reusable 
Indu  itrial  Wipes 

1.  Whj  is  EPA  Proposing  to  Exclude 
Reus  able  Solvent-Contaminated 

Indu  strial  Wipes  From  the  Definition  of 
Soli<  Waste? 

2.  App  icable  Solvents 

3.  Prop  Dsed  Conditions  for  Initial  Storage 
and ,  Vcciunulation 


4.  Proposed  Conditions  for  Containers 
Used  for  Transportation 

5.  Proposed  Conditions  for  Transportation 
to  Laundry,  Dry  Cleaner,  or  Handler 

6.  "Exotic"  Solvents 

7.  Generators  That  Remove  Solvent  From 
Industrial  Wipes 

8.  Proposed  Conditions  for  Intra  Company 
Transfers 

9.  Proposed  Conditions  for  Management  at 
Handling  Facilities 

D.  Recordkeeping 

E.  Enforcement 

F.  Alternative  Options  to  the  Approach  in 
Today's  Proposed  Rule 

1.  Exclusion  From  the  Definition  of 
Hazardous  Waste  for  Disposable  and 
Reusable  Solvent-Contaminated 
Industrial  Wipes 

2.  Exclusion  From  the  Definition  of 
Hazardous  Waste  for  All  Disposable 
Solvent-Contaminated  Wipes  Under  a 
Single  Set  of  Conditions 

VI.  Additional  Benefit  of  the  Proposed  Rule: 

Fostering  Pollution  Prevention 
Vn.  Risk  Screening  Analysis 

A.  Introduction 

B.  What  Analyses  Did  EPA  Do? 

C.  What  Were  the  Results  of  the  Analyses 
and  What  Do  They  Mean? 

1.  Disposable  Solvent-Contaminated 
Industrial  Wipes  Managed  in  Landfills 

2.  Ash  From  Incineration  of  Disposable 
Solvent-Contaminated  Wipes  Managed 
in  Landfills 

3.  Sludge  From  Wastewater  Treatment  at 
Industrial  Laundries  and  Managed  in 
Landfills 

4.  Ecological  Assessment 

D.  What  External  Review  Was  Done  of  the 
Risk  Screening  Analysis? 

Vm.  History  and  Relationship  to  Other 
Rulemakings 

A.  Proposed  Effluent  Guidelines  for 
Industrial  Laundries 

B.  Hazardous  Waste  Listing  Determination 
for  Spent  Solvents 

IX.  State  Authorization 

A.  Applicability  of  Rule  in  Authorized 
States 

B.  Effect  on  State  Authorizations 

X.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Plaiming  and  Review 

1.  Economic  Analysis 

2.  Affected  Economic  Sub-sectors 

3.  Economic  Impact  of  Today's  Other 
Proposed  Exclusion  Options 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Ord^r  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or -Use 
I.  National  Technology  Transfer 
Advancement  Act 
Appendix  A  to  Preamble — ^Demographics  of 

the  Indiistrial  Wipes  Industry 
Appendix  B  to  Preamble — Memorandum 
from  Midiael  Shapiro 
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n.  Legal  Authority    - 

EPA  proposes  these  regulations  under 
the  authority  of  Sections  2002,  3001- 
3010,  and  7004  of  the  SoUd  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  die 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  42 
U.S.C.  6912  ,  6921-6930,  and  6974. 

m.  Summary  of  Proposed  Changes 

EPA  today  proposes  a  conditional 
exclusion  from  the  regulatory  definition 
of  hazardous  waste  for  solvent- 
contaminated  industrial  wipes  going  to 
disposal  and  combustion,  including  use 
as  a  fuel,  and  a  conditional  exclusion 
from  the  regulatory  definition  of  solid 
waste  for  solvent-contaminated  reusable 
wipes,  shop  towels,  and  rags  that  are 
sent  for  laundering  or  dry  cleaning 
(hereinafter  referred  to  as  disposable 
industrial  wipes  and.  reusable  industrial 
wipes,  respectively).  As  long  as  the 
specified  conditions  are  met,  the 
Agency  proposes  that  the  exclusions 
from  both  the  definition  of  hazardous 
waste  and  the  definition  of  solid  waste 
be  applicable  to  (1)  industrial  wipes 
exhibiting  a  hazardous  characteristic 
(i.e.,  ignitabiUty,  corrosivity,  reactivity, 
or  toxicity)^  due  to  use  with  solvents  or 
(2)  industrial  wipes  contaminated  with 
F001-F005  spent  F-listed  solvents  or 
comparable  P-  and  U-listed  commercial 
chemical  products  that  are  spilled  and 
cleaned  up  with  industrial  wipes.  This 
proposal  would  not  affect  the  regulatory 
status,  under  federal  regulation,  of 
Conditionally  Exempt  Small  Quantity 
Generators  (CESQGs)— those  that 
generate  no  more  than  100  kilograms  of 
hazardous  waste  or  no  more  than  one 
kilogram  of  acutely  hazardous  waste  in 
a  month  and  who  accumulate  no  more 
than  1000  kilograms  of  hazardous  waste 
or  no  more  than  one  kilogram  of  acutely 
hazardous  waste  at  one  time. 

It  has  long  been  EPA's  policy  to 
encourage  the  appropriate  state  or  EPA 
regional  office  to  cheuacterize  the 
regulatory  status  of  laimdered  and 
reused  wipes  based  on  site-specific 
factors.  [See  Appendix  B,  which 
contains  a  policy  memo  from  Mike 
Shapiro,  Director,  Office  of  Solid  Waste, 
to  EPA  Waste  Management  Division 


'  Solvent-contaminated  industrial  wipes  that  are 
co-contaminated  with  another  material  that  makes 
them  characteristically  hazardous  for  corrosivity, 
reactivity,  or  toxicity  would  not  be  eligible  for  the 
exclusion  from  the  definition  of  hazardous  waste  or 
the  exclusion  from  the  definition  of  solid  waste.  If 
the  industrial  wipes  are  co-contaminated  with  a 
material  that  makes  them  characteristically 
hazardous  for  ignitability,  they  would  remain 
eligible.  For  more  discussion  of  this  provision,  see 
Section  V.B.ll. 


Directors,  February  14, 1994.)  Most 
authorized  states  already  exclude 
reusable  wipes  from  the  definition  of 
solid  or  hazardous  waste  as  long  as 
certain  basic  conditions  are  met,  such  as 
the  removal  of  bee  liquids  by  the  user. 
It  is  not  EPA's  intent  to  modify  or  in  any 
way  limit  the  existing  state  or  EPA 
regional  exclusions  or  poUcies  through 
this  proposed  Federal  rulemaking. 
Because  this  action  is  a  proposed 
rulemaking,  provisions  of  the  proposal, 
as  well  as  EPA's  assiunptions  and 
rationale  leading  to  them,  are  subject  to 
public  notice  and  comment.  Therefore, 
imtil  a  final  rule  governing  these 
materials  is  issued,  the  regulatory  status 
and  classification  of  these  materials, 
including  all  regulatory  exclusions 
under  the  current  RCRA  programs 
implemented  by  a  state  or  EPA  region 
implementing  the  RCRA  program, 
remain  unchanged.  See  section  IX.B.  of 
this  preamble  for  the  effect  this  rule 
would  have  on  the  RCRA  program  in 
authorized  states  when  finalized. 

EPA's  recent  examination  of  solvent- 
contaminated  industrial  wipes  is  a 
result  of  issues  and  questions  raised  by 
stakeholders  concerning  the  Agency's 
current  policy  on  these  materials.  In 
developing  our  response  to  those 
concerns,  EPA  also  conducted  a  risk 
screening  analysis  and  an  investigation 
of  potential  damages  from 
mismanagement  of  solvent- 
contaminated  industrial  wipes  to  make 
sure  risks  from  wipes  management 
would  be  addressed  and  taken  into 
consideration. 

We  emphasize  that  EPA's  concern 
surrounding  the  use  of  both  types  of 
industrial  wipes — disposables  and 
reusables — is  based  on  the  hazardous 
solvent  contained  in  the  used  wipes,  not 
the  industrial  wipes  themselves.  This 
proposed  rule  would  not  apply  to 
industrial  wipes  contaminated  with 
aqueous-based  solvents  or  solvents  that, 
when  spent,  are  not  hazardous  wastes. 
We  strongly  recommend  that  generators 
examine  the  feasibility  of  substituting 
non-hazardous  solvents  for  hazardous 
solvents.  By  using  non-hazardous 
solvents,  individual  facilities  may 
eliminate  or  reduce  compliance  costs 
associated  with  RCRA  and  the  Clean  Air 
Act  (CAA),  as  well  as  U.S.  Occupational 
Safety  and  Health  Administration 
(OSHA),  and  U.S.  Department  of 
Transportation  (DOT)  regulations.  For 
generators  using  reusable  industrial 
wipes  that  are  managed  by  an  industrial 
laundry  or  dry  cleaner,  indirect  costs 
associated  with  Clean  Water  Act  (CWA) 
regulations  may  also  be  reduced.  We 
also  encourage  generators  to  examine 
the  possibilities  of  resoiuce 
conservation  through  removal  and 


reclamation  of  their  solvents,  if  possible, 
and  believe  that  the  changes  proposed 
today  will  encoiuage  additional 
reclamation  of  hazardous  solvents. 

The  conditions  that  would  be 
required  for  the  exclusion  from  the 
definition  of  hazardous  waste  and  the 
exclusion  bom  the  definition  of  solid 
waste  are  ouUined  below.  For  a  more 
detailed  discussion  of  generator, 
handler  and  processing  facility    . 
conditions,  see  Section  V. 

A.  Generator  Conditions 

1.  Generator  Conditions:  Exclusion 
From  the  Definition  of  Hazardous  Waste 

For  disposable  solvent-contaminated 
industrial  wipes  that  will  be  managed  at 
a  non-landfill  disposal  facility  to  meet 
the  exclusion  from  the  definition  of 
hazardous  waste,  generators  would  be 
required  to  (1)  acciunulate  and  store 
solvent-contaminated  wipes  on  site  in 
non-leaking  covered  containers;  (2) 
ensure  that  the  solvent-contaminated 
wipes  contain  no  free  liquids,  except  as 
noted  below,  when  transported  off  site 
to  a  handling  faciUty;  and  (3)  transport 
the  solvent-contaminated  industrial 
wipes  off  site  in  conteiiners  designed, 
constructed,  and  managed  to  minimize 
solvent  loss  to  the  environment  and 
labeled  "Excluded  Solvent- 
Contaminated  Wipes." 

Today's  proposal  would  also  require 
that  disposable  solvent-contaminated 
wipes  managed  at  mimicipal  landfills  or 
other  non-hazardous  waste  landfills  that 
meet  the  standards  under  40  CFR  part 
257  subpart  B  (the  disposal  standards 
appUcable  to  the  receipt  of  CESQG 
wastes  at  non-municipal,  non-hazardous 
waste  disposal  units)  ^  (i)  must  be  "dry" 
(i.e.,  contain  less  than  five  grams  of 
solvent),  and  (ii)  must  not  contain  any 
of  the  11  listed  spent  solvents  which  the 
Agency  has  tentatively  determined  may 
pose  adverse  risks  to  human  health  and 
the  environment  when  disposed  of  in  a 
landfill,  even  if  the  wipe  is  "dry."  See 
Table  1  below  for  the  listed  solvents 
that,  when  contaminating  industrial 
wipes,  would  meike  landfilled  wipes 
ineligible  for  an  exclusion  from  the 
definition  of  hazardous  waste.  In  other 
words,  wipes  contaminated  with  Table 
1  solvents  would  not  be  allowed  in 
municipal  landfills  or  other  non- 
hazardous  waste  landfills  imder  the 
provisions  of  this  proposal. 


^  For  the  purposes  of  today's  preamble,  we  will 
use  the  term  other  non-hazardous  landfill  to  denote 
part  257  subpart  B  compliant  non-hazardous  waste 
landfills.  If  a  non-hazardous  landfill  that  is  not  a 
municipal  landfill  accepts  this  waste,  it  must  meet 
the  minimum  strandards  of  40  CFR  part  257  subpart 
B. 
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Table  1.— Listed  SoLVErfrs  Ineli- 
gible FOR  Municipal  or  Other 
Non-Hazardous  Landfill  Dis- 
posal 


2-NitroprQpane 

Nitrobenzene. 

Metttyl  Ethyl  Ketone 

Methylene  Chloride. 

(MEK) 

Pyridine 

Benzene. 

Cresois  (o.m.p) 

Cartxm  Tetrachloride. 

Chlorobenzene 

Tetrachloroethytene. 

Trichkxoethytene 

In  addition,  EPA  is  proposing  that 
transporters  be  allowed  to  carry  wipes 
with  free  liquids  to  other  facilities 
within  the  same  company  imder  the 
hazardous  waste  exclusion  when  they 
are  transporting  them  to  a  solvent 
recovery  facility  that  will  remove 
enough  solvent  to  meet  either  the  "no 
free  liquid"  or  the  "dry"  condition, 
provided  the  other  conditions  are  met. 

III.A.2.  Generator  Conditions:  Exclusion 
From  the  Definition  of  Solid  Waste 

For  reusable  solvent-contaminated 
industrial  wipes  going  to  be  reclaimed 
and  reused  to  meet  the  exclusion  from 
the  definition  of  sohd  waste,  generators 
would  be  required  to  (1)  acciunulate  and 
store  solvent-contaminated  wipes  on 
site  in  non-leaking  covered  containers; 
(2)  ensure  that  the  solvent-contaminated 
wipes  contain  no  free  liquids  when 
laimdered  on  site  or  transported  off  site 
to  a  handling  facility,  except  as  noted 
below;  and  (3)  transport  the  solvent- 
contaminated  industrial  wipes  off  site  in 
containers  designed,  constructed,  and 
managed  to  minimize  losses  to  the 
envuonment  [e.g.,  plastic  bags,  55- 
gallon  drums,  or  other  containers).  The 
exclusion  from  the  definition  of  solid 
lyaste  would  be  applicable  only  to 


wipes  that  are  being  reclaimed  for  reuse 
through  a  cleaning  process. 

EPA  s  also  proposing  that  wipes  can 
be  trani  ported  with  free  liquids  to 
&cihti<  s  within  the  same  company 
imder  Ine  exclusion  when  they  are 
transpcrting  them  to  a  solvent  recovery 
facility  khat  will  remove  enough  solvent 
to  meet  either  the  "no  free  liquid"  or  the 
"dry"  dondition,  provided  the  other 
conditi  3ns  are  met. 

B.  Haiti  Uing  Facility  Conditions 

i 

1.  Han<  ling  Facility  Conditions: 
Exclusi  on  From  the  Definition  of 
Hazard  )us  Waste 

For  d  isposable  industrial  wipes  to 
contini  e  to  meet  the  exclusion  from  the 
definiti  an  of  hazardous  waste, 
combuj  tors  and  facilities  that  handle 
solvent  contaminated  industrial  wipes 
to  remc  ve  solvent  from  them  prior  to 
disposal  would  be  required  to  manage 
them  (aO  in  containers  designed, 
constructed  and  managed  to  minimize 
losses  to  the  environment  that  meet  the 
transpcirtation  requirements  in  today's 
propos^  or  (b)  in  non-leaking  covered 
containjers  that  would  meet  the 
geiieratpr  acciunulation  conditions  in 
today's  jproposal.  Unless  the  handling 
facihtyiand  the  generator  are  in  the 
same  cbmpany,  if  a  handler  discovers 
any  fref  liquid  accompanying  the  used 
solvenf»contaminated  industrial  wipes, 
it  wouljl  be  required  either  to  remove 
the  freej  liquid  and  manage  it  properly 
as  a  hazardous  waste,  if  applicable,  or 
to  retuiti  the  container  with  the  wipes 
and  free  liquid  to  the  generator. 

2.  Handling  Facility  Conditions: 
Exclusipn  From  the  Definition  of  Solid 
Waste  I 

For  reusable  wipes  to  continue  to 
meet  tUe  exclusion  from  the  definition 


of  solid  wa^e,  industrial  laundries  and 
dry  cleaners,  as  well  as  facilities  that 
handle  solvent-contaminated  industrial 
wipes  to  remove  solvent  from  them 
prior  to  cleaning,  would  be  required  to 
manage  them  in  containers  designed, 
constructed  and  managed  to  minimize 
losses  to  the  environment  (i.e.,  today's 
proposed  transportation  condition),  or 
in  non-leaking  covered  containers  that 
would  meet  the  generator  accumulation 
conditions  in  this  proposal.  Unless  the 
handling  facility  and  the  generator  are 
in  the  same  company,  if  a  handler 
discovers  any  free  liquid  accompanying 
the  used  solvent-contaminated 
industrial  wipes,  it  would  be  required 
either  to  remove  the  free  liquid  and 
manage  it  properly  or  to  return  the 
container  with  the  wipes  and  free  liquid 
to  the  generator. 

C.  Who  Would  Be  Affected  by  the 
Proposed  Exclusions? 

The  following  table  summarizes  the 
types  and  numbers  of  entities 
nationwide  which  we  estimate  could  be 
eligible  for  the  proposed  exclusions: 
The  exclusions  would  only  affect  those 
establishments  which  use  industrial 
wipes  in  conjunction  with  operations 
involving  solvents  that  are  included  in 
the  scope  of  this  proposal  (i.e.,  FOOl- 
F005  spent  F-listed  solvents  at  40  CFR 
261.31;  comparable  P-  and  U-hsted 
commercial  chemical  products  at  40 
CFR  261.33  that  are  spilled  and  cleaned 
up  with  industrial  wipes;  and  solvents 
exhibiting  a  hazardous  characteristic 
(i.e.,  ignitability,  corrosivity,  reactivity, 
or  toxicity  at  40  CFR  261.21-261.24)). 


Table  2. — Entities  potentially  Affected  by  the  Proposed  Rule 


1 .. 

2  .. 

3.. 

4.. 

5.. 

6.. 

7.. 

8.. 

9.. 

10 

11 

12 

13 

14 

15 


Total 


Economic  sut>-sector  (enlfey  type) 


Printing  manufacturing  (mfg)  ..... 
Chemical  &  allied  products  mfg 
Plastics  &  n/bber  products  mfg 
Fabricated  metal  products  mfg  ., 
Industrial  machinery  &  eqpt  mfl 

Electronics  &  computers  mfg 

Transportation  eqpt  mfg  

Furniture  &  fixture  mfg , 

Auto  dealers  (retail  trade) 

Publishing  (printed  matter) 

Business  services , 

Auto  repair  &  maintenance 

Military  bases , 

Solid  waste  services 

Industrial  launderers 


NAICS  Code 


323 
325 
326 
332 
333 

3344 
336 
337 

4411 

5111 
561439 

8111 

92812 

562 

812332 


SIC  Code 


275  to  279  .. 

28 

30 

352  to  356  "! 

367 

37 

25 

551 1&  5521 
271  to  274  .. 

7334 

753 

9721  

4953 

7218 , 


^  Establishment  counts  above  do  not  necessarily  repre$ent  all  establishments 
ments  which  use  solvent  Industrial  wipes  and  to  which  HM  conditional  exclusions 


Numt)er  of  affected  es- 
tat}lishments  * 


18,700  to  42,000. 
1,100  to  2,900. 
1,400  to  3,700. 
4,900  to  13,000.   , 
2,400  to  6,300. 
550  to  1,500. 
1,100  to  3,000. 
1,600  to  4,300. 
4,000  to  10,700. 
10,600  to  23,600. 
2,900  to  6,400. 
13,500  to  35,900. 
50  to  130. 
4,800  to  9,650. 
590  to  1,175. 
68,000  to  164,000 


in  each  industry;  counts  represent  EPA's  estimate  of  estabHsh- 
may  apply. 
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IV.  Background 

EPA  is  addressing  the  issue  of 
solvent-contaminated  industrial  wipes 
in  response  to  stakeholder  concerns  that 
these  materials  warrant  special 
consideration  to  correct  over-regulation, 
as  well  as  to  ensure  more  consistency  in 
the  regulation  of  these  materials,  hi 
addition,  EPA  sees  this  proposed  rule  as 
encouraging  resource  conservation  and 
responsible  solvent  management,  as 
well  as  removing  potential  regulatory 
restrictions  to  solvent  recovery. 

Industrial  wipes  are  used  by 
thousands  of  commercial  and  industrial 
facilities  throughout  the  United  States  to 
ensure  that  products  and  services  meet 
design,  performance,  or  operating 
standards.  Generators  often  use  these 
wipes  in  conjunction  with  ignitable 
solvents  (any  material  with  a  flash  pojnt 
less  than  140°F)  or  listed  solvents  that, 
when  spent,  are  hazardous  wastes 
(approximately  30  specific  halogenated 
and  non-halogenated  solvents  are 
defined  by  EPA  as  meeting  the  criteria 
for  designation  as  hazardous). 

For  the  purposes  of  this  proposal,  we 
are  considering  two  broad  categories  of 
industrial  wipes:  reusables  and 
disposables.  Specific  definitions  for  the 
different  kinds  of  industrial  wipes  can 
be  foimd  in  Appendix  A  to  this  proposal 
but  we  have  chosen,  for  simplicity's 
sake,  to  call  all  disposable  wipes  and 
reusable  shop  towels  and  rags  for  which 
this  proposed  rule  would  be  applicable 
"industrial  wipes,"  and  to  distinguish 
only  between  those  which  are  going  to 
be  laiuidered,  or  otherwise  cleaned  for 
reuse  ("reusables"),  and  those  which 
will  be  discarded  either  by  combustion, 
including  use  as  a  fuel,  or  landfiUing 
("disposables"). 

A  generator's  decision  to  use 
disposable  or  reusable  industrial  wipes 
depends  primarily  on  their  processes, 
but  sometimes  it  may  be  based  on  their 
waste  management  strategy.  The  process 
employed  is  important,  for  example, 
because  the  amoimt  of  lint  a  wipe 
generates  can  play  a  very  significant 
role.  Some  processes,  such  as  those  in 
electronics  and  printing  applications, 
cannot  tolerate  any  lint,  whereas  other 
processes,  such  as  cleaning  auto  parts, 
can  tolerate  large  amoimts  of  lint. 
Absorbent  capacity  is  also  another  factor 
in  some  tasks,  as  is  durability  of  a  wipe 
in  both  physical  strength  and  in  its 
abiUty  to  withstand  strong  solvents. 

As  with  other  commodities,  a  wipe's 
life  cycle  depends  on  its  ultimate 
disposition.  The  following  description 
illustrates  generally  how  industrial 
wipes  are  used,  but  is  not  exhaustive  of 
all  possibilities.  Some  disposable  wipes 
arrive  at  the  generator  dry,  whereas 


others  are  packaged  already  saturated 
with  solvent  and  are,  therefore,  ready 
for  use  immediately.  Either  way,  the 
generator  uses  the  wipe  in  its  process 
and  then  often  discards  it.  These  wipes 
are  typically  disposed  of  either  in  a 
landfill  or  by  combustion.  Alternately, 
some  wipes  generally  thought  of  as 
"disposable"  (perhaps  if  they  are  made 
with  paper  fiber)  are  used  more  than 
once  by  being  put  through  a  solvent 
removal  system.  Because  this  proposal 
makes  a  distinction  between  wipes 
destined  for  disposal  and  destined  for 
reuse,  in  this  case  the  industrial  wipe 
would  be  considered  "reusable"  if  it 
were  to  be  reused,  even  if  it  was 
manufactured  for  typical  one-time  use. 

Reusable  wipes  are  part  of  a  more 
systematic  handling  system,  hi  general, 
a  laundry  owns  reusable  industrial 
wipes,  rents  them  to  generators,  and 
collects  them  for  laundering  on  a  regular 
basis.  Generators  receive  deliveries  of 
wipes  from  the  laundries,  use  them,  and 
accumulate  used  wipes.  Drivers,  most 
often  employed  by  the  laundries,  pick 
up  the  contaminated  industrial  wipes, 
replacing  them  with  clean  wipes  at  the 
same  time,  and  then  return  the  soiled 
wipes  to  the  laundry.  Once  at  the 
laundry,  the  wipes  are  then  counted  to 
assure  the  laundry  is  getting  back  from 
the  generator  the  same  number  sent  out 
and,  finally,  are  cleaned  before  entering 
the  cycle  again. 

Solvent  removal  and  recovery  can 
happen  at  various  points  in  the  life 
cycle  of  both  disposables  and  reusables. 
Generators  may  choose  to  recover 
solvent  either  to  reduce  solvent  use  and 
save  money,  or  to  reduce  environmental 
impact;  generators  may  generally 
recover  solvents  without  additional 
RCRA  requirements  under  the 
provisions  of  40  CFR  261.6(c).  In 
addition,  laundries  may  recover 
solvents  from  the  wipes  that  arrive  at 
their  facilities  to  minimize  the  amount 
of  solvent  in  their  effluent  to  comply 
with  pretreatment  requirements 
imposed  by  a  Publicly  Owned 
Treatment  Works  (POTW)  or  to  recover 
solvent,  which  can  be  sold,  refined,  and 
reused  when  it  is  recovered.  One  of 
EPA's  goals  in  this  rulemaking  is  to 
encourage  solvent  recovery  and 
recycling  in  order  to  minimize  the 
amount  of  potentially  hazardous 
solvents  that  are  released  to  the 
environment  and  to  conserve  resources. 

A.  What  Is  the  Intent  of  Today's 
Regulatory  Proposal? 

A  brief  history  of  the  current 
regulatory  scheme  applicable  to  solvent- 
contaminated  wipes  lends  perspective 
on  how  EPA  has  developed  this 
proposal  and  explains  how  EPA  has 


focused  its  efforts  on  responding  to 
stakeholder  concerns. 

Since  EPA  began  to  look  at  solvent- 
contaminated  industrial  wipes,  we  have 
heard  from  many  interested  groups  that 
they  are  frustrated  with  the  regulatory 
scheme  now  applicable  to  them.  Alter 
the  initial  promulgation  of  the  federal 
hazardous  waste  regulations,  EPA  began 
receiving  inquiries  from  makers  and 
users  of  disposable  wipes,  who  stated 
that  the  regulations  were  too  stringent 
for  industrial  wipes  based  on  the  risks 
they  pose.  Specifically,  in  1985,  EPA 
received  a  petition,  pursuant  to  40 
C3Tl.260.20,  fi^m  the  Kimberly-Clark 
Corporation,  a  manufacturer  of 
disposable  industrial  wipes,  that  asked 
EPA  to  exclude  disposable  wipes  frtim 
the  definition  of  hazardous  waste.  The 
petition  stated  that  these  materials  are 
over-regulated  because  the  amount  of 
solvent  in  the  wipes  is  insignificant  and 
because  the  disposable  wipes  do  not 
pose  a  threat  to  human  health  and  the 
environment  even  when  disposed  of  in 
a  municipal  solid  waste  landfill.  In 
1987,  EPA  received  a  second 
rulemaking  petition  from  the  Scott 
Paper  Company  that  reiterated  many  of 
Kimberly-Clark's  points  and  added  that 
the  hazardous  waste  regulations  are  not 
necessary  because  contaminated 
disposable  wipes  are  handled 
responsibly,  make  up  just  1%  of  a 
generator's  waste  stream,  and  could  be 
beneficial  to  the  operation  of 
incinerators  because  of  their  heat  value. 

In  addition  to  these  petitions  from  the 
makers  of  disposable  wipes,  in  1987, 
EPA  received  a  rulemaking  petition 
pursuant  to  40  CFR  260.20  frt>m  the 
industrial  laimdries  requesting  that  the 
solvent-contaminated  wipes  they  wash 
before  returning  them  to  their  customers 
for  reuse  be  excluded  frtim  the 
definition  of  solid  waste.  In  2000,  the 
laundries  withdrew  their  petition. 
Nevertheless,  the  various  rulemaking 
petitions  helped  set  in  motion  the 
development  of  this  proposed  rule  that 
addresses  the  regulatory  requirements 
for  both  disposable  and  reusable 
industrial  wipes. 

A  rule  addressing  both  types  of  wipes 
is  also  important  because  generators  of 
solvent-contaminated  wipes  have  asked 
EPA  over  the  years  to  clarify  our 
position  on  both  disposable  and 
reusable  wipes.  In  the  early  1990s,.EPA 
developed  a  policy  that  deferred 
determinations  and  interpretations 
regarding  regulation  of  solvent- 
contaminated  industrial  wipes  to  states 
authorized  to  implement  the  federal 
hazardous  waste  program  or  to  the  EPA 
region  in  the  cases  where  a  state  is  not 
authorized  (see  2/14/94  Memo  from 
Michael  Shapiro  to  Waste  Management 
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Division  Diiectors  Regions  I-X  in 
Appendix  B).  We  did  this  because  we 
felt,  at  that  time,  that  these  questions 
were  best  addressed  by  the  regulatory 
officials  responsible  for  implementing 
the  regulations. 

This  policy  led  to  the  application  of 
diSerent  regulatory  schemes  for  both 
types  of  industrial  wipes  in  EPA  regions 
and  states.  Although  die  states  differ  in 
the  details  of  their  policies,  in  general, 
they  regulate  disposable  industrial 
wipes  as  a  hazardous  waste  when  they 
are  contaminated  with  a  solvent  that  is 
listed  or  exhibits  a  hazardous  waste 
characteristic.  On  the  other  hand,  many, 
but  not  all,  states  provide  regulatory 
relief  for  reusable  contaminated  wipes 
sent  to  an  industrial  laimdry  or  other 
facility  for  cleaning  and  reuse.  In  about 
half  the  cases,  this  regulatory  relief  is  in 
the  form  of  an  exclusion  from  the 
definition  of  hazardous  waste,  whereas 
other  states  provide  an  exclusion  from 
the  definition  of  solid  waste.  The 
substantive  difference  between  these 
two  approaches  is  that  materials 
excluded  from  the  definition  of  solid 
waste  are  not  considered  a  waste  at  all, 
and  are  not  subject  to  Federal  RCRA 
regulation,  whereas  materials  excluded 
from  the  definition  of  hazardous  waste 
are  considered  to  be  wastes  that,  when 
certain  conditions  are  met,  do  not  need 
to  be  managed  as  hazardous  wastes. 

For  reusable  industrial  wipes,  the 
conditions  for  the  various  exclusions 
vary  from  state  to  state,  but  most  require 
that  the  containers  of  wipes  not  contain 
free  liquids,  and  require  that  the 
laundry  discharge  to  a  Publicly  Owned 
Treatment  Works  (POTW)  or  be 
permitted  under  the  Clean  Water  Act. 
Some  states  have  established  other 
requirements  such  as'requiring 
generators  to  manage  contaminated 
wipes  according  to  the  hazardoiis  waste 
acciunulation  standards  prior  to 
laundering,  and  requiring  generators  to 
file  a  one-time  notice  under  the  land 
disposal  restriction  (LDR)  program  (see 
40  CFR  part  268)  when  wipes  are  sent 
to  be  laundered.  More  detail  on  the 
specifics  of  the  states'  policies  can  be 
found  in  Chapter  3  of  the  Technical 
Backgroimd  Doomient  to  this  proposal. 

The  EPA  policy  laid  out  in  the 
Shapiro  memo,  deferring  interpretation 
to^e  states  or  EPA  regions,  has  led  to 
some  confusion.  The  state  regulations 
and  policies  established  on  the  basis  of 
the  Shapiro  memo,  as  described  above, 
differ  from  state  to  state.  This  rule, 
when  finalized,  would  clarify  that  EPA 
believes  that  full  RCRA  hazardous  waste 
regulation  of  these  materials  is  not 
necessary  to  protect  human  health  and 
the  envinmment  and,  therefore,  that 
management  of  solventn^ontaminated 


wipes  iii  the  manner  described  in  this 
proposfl  is  appropriate. 

In  late  1994,  EPA's  policy  regarding 
solventtcontaminated  industrisd  wipes 
came  ui  ider  further  review  as  a  part  of 
the  Coo  imon  Sense  Initiative  (CSI)  for 
the  prii  ting  industry.  The  CSI  sought 
the  insj  >ht  and  input  of  multiple 
stakeho  ders  on  how  to  make 
environ  mental  regidation  more  easily 
implen  antable  and/or  less  costly  while 
still  ma  ntaining  protection  of  himian 
health  ( nd  the  enviroiunent.  The  one 
significant  problem  posed  by  RCRA 
regulations  identified  by  the 
representatives  from  the  printing 
industry  was  the  ambiguity  of  the  rules 
and  reg  ilations  applicable  to  disposable 
and  reu  sable  solvent-contaminated 
industr  al  wipes.  Specifically,  they 
request  »d  that  EPA  do  three  things:  (1) 
Clarify  he  definition  of  "treatment"  as 
it  perta  ns  to  printers  wringing  solvent 
from  th  (ir  wipes;  (2)  examine  the 
potentii  1  for  over-regulation  of 
disposa  lie  industrial  wipbs;  and  (3) 
increas(  ( regiilatory  consistency  among 
the  stati  »s. 

This  >roposal,  therefore,  results  from 
discuss  ons  during  the  printing  industry 
CSI,  as  veil  as  the  concerns  we  have 
heard  fi  om  other  stakeholders  on  the 
Agency  s  (and  states")  cmrent  policies. 
We  are  addressing  these  concerns,  while 
at  the  same  time  encouraging  recycling 
and  soli  rent  recovery  and  ensuring 
protect]  on  of  human  health  and  the 
environ  ment.  In  summary,  the 
stakeholders'  general  positions  are  that 
general  irs  of  contaminated  industrial 
wipes  s  }ek  clarification  of  the  rules  and 
a  more  >  :onsi  stent  regulatory  scheme 
througnout  the  states;  manufacturers  of 
disposable  industrial  wipes  feel  their 
produd  is  over-regulated  by  RCRA 
when  1<  vels  of  risk  are  taken  into 
conside  ration  leading  to  inequitable 
treatme  it  vis-a-vis  reusable  wipes;  and 
industr  al  laundries  which  clean 
solvent  contaminated  wipes  believe 
they  an  managing  a  commodity,  not 
solid  w  istes,  and  should  be  considered 
accord!  igly. 

Addi  ional  stakeholder  groups  have 
also  be(  n  involved  in  the  development 
of  this  ]  iroposal.  The  first  is  made  up  of 
the  stati !  and  local  governments  that 
have  be  sn  developing  and 
implem  snting  policies  for  these 
materia  s  for  the  past  ten  years.  They 
have  CO  me  to  EPA  to  ask  advice  on  what 
they  shi  luld  do  when  conditions 
establis  led  at  the  state  level  for  an 
exclusii  in  are  not  met.  The  second  is 
worker  Unions  which  have  also  recently 
expressed  interest  in  RCRA 
requirements  for  management  of 
solvent-lcontaminated  industrial  wipes 
because  of  worker  safety  concerns. 


B.  Jurisdiction  Over  Solvent- 
Contaminated  Industrial  Wipes 

1.  Exclusion  From  the  Definition  of 
Hazardous  Waste 

The  concept  of  regulating  a  waste  if  it 
fails  to  meet  certain  standards  forms  the 
basis  of  many  RCRA  regulations.  To 
provide  added  flexibility  for 
implementation,  EPA  has  previously 
promulgated  conditional  relief  from 
subtitle  C  regulation  for  low-level  mixed 
waste,^  for  certain  refining  wastes.*  and 
for  non-chemical  military  miunutions.^ 
Today's  proposed  rule  would  limit 
regulation  under  subtitle  C  for  solvent- 
contaminated  industrial  wipes  that  are 
disposed  or  combusted  (circumstances 
when  the  industrial  wipes  are  used  as 
a  fuel  are  included)  when  they  meet  the 
conditions  described  in  this  notice. 

The  DC  Circuit  Court  of  Appeals  has 
expressly  upheld  EPA's  authority  under 
RCRA  to  establish  a  conditional 
exemption  from  subtitle  C  regulation 
(i.e.,  hazardous  waste  regulation)  for 
wastes  that,  absent  the  exemption, 
would  be  hazardous  (See  Military 
Toxics  Project  v.  EPA  146  F.3d  948,  D.C. 
Cir.  1998).  For  a  more  detailed 
discussion  of  EPA's  authority  to 
establish  a  conditional  exemption  from 
subtitle  C  regulation,  see  the  discussion 
at  62  FR  6636-6637  for  the  Military 
Munitions  Rule  preamble. 

2.  Exclusion  From  the  Definition  of 
Solid  Waste 

Makers  and  users  of  reusable 
industrial  wipes  that  are  sent  to 
laimdries  or  dry  cleaners  to  be  cleaned 
prior  to  reuse  have  asked  EPA  to 
maintain  our  current  policy  of  deferring 
to  the  states.  Under  current  EPA  policy, 
as  established  in  1994,  EPA  defers 
interpretations  and  decisions  about  how 
to  regulate  solvent-contaminated  wipes 
to  either  an  EPA  region  or  authorized 
state  [see  2/14/94  memo  bom  Michael 
Shapiro  to  Waste  Management  Division 
Directors  R^ons  I-X). 

EPA  is  today  proposing  to  exercise  its 
discretion  to  exclude  bom  the  subtitle  C 
definition  of  solid  waste  reusable 
industrial  wipes  exhibiting  a  hazardous 
waste  characteristic  due  to  use  with 


3  See  66  FR  27266,  May  16,  2001.  Hazardous 
Waste  Identification  Rule  (HWIR):  Revisions  to  the 
Mixture  and  Derived-Ftom  Rules:  Final  Rule. 

*  Sm  63  FR  42109,  August  6, 1998,  Hazardous 
Waste  Management  System;  Identification  and 
Listing  of  Hazardotis  Waste;  Petroleum  Refining 
Process  Wastes;  Land  Disposal  Restrictions  for 
Newly  Identified  Wastes;  and  CERCLA  Hazardous 
Substance  Designation  and  Reportable  Quantities. 

=  See  62  FR  6621,  February  12. 1997,  Military 
Munitions  Rule;  Hazardous  Waste  Identification 
and  Management;  Explosives  Emergencies:  Manifest 
Exemption  for  Transport  of  Hazardous  Waste  on 
Right-of-Ways  and  Contiguous  Properties:  Final 
Rule. 
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solvents  or  containing  listed  solvents 
when  the  industrial  wipes  are  laundered 
or  cleaned  for  reuse  under  the 
conditions  set  out  below.  Liquids 
removed  from  such  wipes  are  subject  to 
hazardous  waste  regulation  if  they 
contain  listed  solvents  or  if  they  exhibit 
hazardous  waste  characteristics. 

The  proposed  conditional  exclusion 
from  the  definition  of  solid  waste  will 
not  apply  to  wipes  that  are  taken  out  of 
service  to  be  disposed  of.  When  the 
wipes  are  disposed  of,  they  cease  being 
"reusable"  industrial  wipes  and  become 
"disposable"  industrial  wipes  and  must 
be  handled  accordingly.  The  proposed 
exclusion  also  does  not  apply  to 
reusable  wipes  containing  solvents  or 
other  materials  that  are  not  hazardous 
wastes.  These  wipes  are  not  subject  to 
subtitle  C  regulation. 

EPA  also  proposed  a  nde  that  would 
eliminate  regulation  of  a  range  of 
materials  which  are  reused  in  a 
continuous  process  within  the  same 
generating  industry  (68  FR  61558, 
October  28,  2003).  The  proposed  rule 
would  establish,  if  finalized,  that  such 
materials  are  not  solid  wastes  under  the 
rulings  in  American  Mining  Congress  v. 
EPA,  824  F  2d  1177  (1987)  ("AMC  I") 
and  Association  of  Battery  Recyclers  v. 
EPA.  208  F.  3d  1047  (2000),  ("ABR"). 
While  today's  proposal  is  more 
narrowly  taigeted  in  terms  of  waste 
streams,  and  involves  cross-industry 
transfers,  EPA  will  take  appropriate 
action  to  ensure  that  the  provisions  in 
this  rule  are  consistent  with  those  of 
that  broader  rule,  when  finali2»d. 

a.  Basis  for  Proposed  Exclusion  From 
the  Definition  of  Solid  Waste 

EPA's  basis  for  the  exclusion  from  the 
definition  of  solid  waste  proposed  today 
is  that  industrial  wipes  being  cleaned 
and  returned  into  service  are  more 
conunodity-like  than  waste-like  and, 
therefore,  that  they  can  be  conditionally 
excluded  from  the  regulatory  definition 
of  solid  waste.  In  40  CFR  260.31(c),  EPA 
states  that  a  material's  commodity-like 
properties  can  be  a  basis  for  a  variance 
from  being  a  solid  waste,  among  other 
things,  because  of  how  they  resemble  a 
product  rather  than  a  waste  and  how 
they  are  managed.  The  finding  that 
solvent-contaminated  reusable 
industrial  wipes  are  commodity-like  is 
based  on  three  factors  and,  importantly, 
on  the  fact  that  in  this  case  all  three 
factors  apply  to  industrial  wipes.  EPA 
may  not  reach  a  similar  conclusion  for 
a  material  that  meets  just  one  or  two  of 
these  foctors. 

The  first  of  the  "commodity-like" 
factors  is  that  the  industrial  wipes  are 
often  partially  reclaimed,  that  is.  sptm 
in  a  centrifuge,  wrung  out,  or  allowed  to 


drain  so  that  some  of  the  imwanted 
solvent  has  been  removed  before 
shipment,  helping  to  restore  the  wipes 
to  a  usable  condition.  We  are  proposing 
a  "no  free  liquid"  condition  for 
transportation  off  site  to  ensure  that 
wipes  that  are  going  to  reclamation  have 
low  levels  of  solvent  consistent  with 
this  factor.  ^ 

The  second  of  the  factors  is  that 
industrial  wipes  are  handled  throughout 
the  laundering  or  reuse  process  as 
valuable  commodities  because  the 
laundry  benefits  from  their  use  and 
reuse.  When  wipes  retmn  to  a  laimdry 
irom  a  user  to  be  laundered,  they  are 
counted  before  the  washing  process. 
This  process  keeps  users  financially 
accountable  for  the  nimiber  of  wipes 
they  have  in  their  possession  and 
demonstrates  that  the  wipes  are  not 
waste-like,  as  they  have  value  to  the 
laundries  and  to  the  users. 
Consequently,  it  is  more  likely  that  the 
used  industrial  wipes  will  be  handled 
carefully,  in  appropriate  containers,  and 
will  be  treated  as  commodities,  rather 
than  as  wastes,  by  both  users  and 
laundries. 

The  final  consideration  is  that  the 
solvent-contaminated  industrial  wipes 
are  owned  by  the  same  entity 
throughout  the  process.  Laundries  own 
the  wipes  and  lease  them  to  the  users 
and,  therefore,  have  an  incentive  to 
ensure  that  the  wipes  are  reused,  not 
discarded.  This  factor  encourages  much 
of  the  same  behavior  as  the  second 
factor  does,  leading  to  responsible 
management  of  the  materials. 

C.  Solvent  Removed  From  Industrial 
Wipes 

When  industrial  wipes  are  retiuned  to 
laundries,  the  solvents  are  removed 
through  laundering  so  that  the  wipes 
can  be  reused.  In  some  cases,  the 
solvents  are  collected  and  recycled  for 
further  use,  but,  in  other  cases,  the 
solvent  is  discarded  as  a  hazardous 
waste  or  discharged  to  a  Publicly 
Owned  Treatment  .Works  (POTW).  Some 
stakeholders  have  argued  that  industrial 
wipes  should  not  be  considered  eUgible 
for  an  exclusion  irom  the  definition  of 
solid  waste  for  being  commodity-like, 
because  the  solvent  is  the  hazardous 
constituent,  not  the  industrial  wipe,  and 
the  solvent  is  often  discarded  rather 
than  reused.  However,  spent  material 
reclamation  scenarios  fr«quendy 
involve  the  removal  of  unwanted 
contaminants  from  the  material  being 
reclaimed.  In  this  case,  as  stated  above, 
EPA  perceives  the  reusable  solvent- 
contaminated  industrial  wipes  to  be  a 
commodity-like  material.  Even  though  it 
contains  solvent,  the  material  is 
predominandy  a  product  that  needs 


servicing  (i.e..  solvent  removal)  before  it 
can  be  used.  Therefore,  no  discard 
occurs  imtil  after  the  contamination  is 
removed  frtim  the  wipe. 

In  addition,  EPA  has  previously 
concluded  that  contaminated  material 
can  be  excluded  from  the  definition  of 
solid  waste  even  though  contamination 
ends  up  in  the  wastestreams  of  the 
reclamation  process.  See,  for  example, 
the  proposed  exclusion  for  glass  from 
cathode  ray  tubes  (67  FR  40S09)  and  the 
finalized  conditional  exclusion  for  - 
waste-derived  zinc  fertilizers  (67  FR 
48393).  Nevertheless,  the  Agency 
soUcits  comment  on  this  issue,  and 
specifically  on  whether  reusable 
industrial  wipes  should  be 
conditionally  excluded  from  the 
definition  of  hazardous  waste,  as 
opposed  to  being  conditionally 
excluded  from  the  definition  of  solid 
waste. 

V.  Detailed  Disfnission  of  Proposed  Rule 

EPA  is  today  proposing  a  conditional 
exclusion  fitDm  the  definition  of 
hazardous  waste  for  solvent- 
contaminated  disposable  industrial 
wipes  and  a  conditional  exclusion  bom. 
the  definition  of  solid  waste  for  solvent- 
contaminated  reusable  industrial  wipes. 

This  section  discusses  in  detail  the 
major  features  of  and  rationale  for  the 
proposal.  The  Agency  also  presents 
options  we  are  considering  in 
developing  the  proposed  rule.  We 
welcome  any  comments  on  all  aspects 
of  this  proposed  rule  and  on  other 
options  we  considered  in  developing 
this  proposal.  More  discussion  of  the 
options  is  also  available  in  the  Proposed 
Ride's  Technical  Backgroimd 
Document,  available  in  the  Rulemaking 
Docket.  Throughout  this  description  of 
the  proposed  rulemaking,  EPA 
specifically  requests  comments  on 
certain  options,  but  comments  are 
welcome  on  all  elements  of  the 
proposal. 

A.  Scope  of  Solvents  Covered  by  the 
Proposed  Rule 

EPA  is  proposing  that  both  the 
exclusions  in  this  proposal  be 
applicable  both  to  industrial  wipes  that 
exhibit  a  hazardous  characteristic  [see 
40  CFR  261.21-261.14)  due  to  use  with 
solvents  and  to  industrial  wipes 
containing  any  listed  hazardous  waste 
solvents:  F001-F005  listed  spent 
solvents  (see  40  CFR  261.31)  and 
corresponding  P-  or  U-listed  commercial 
chemical  products  when  spilled  (see  40 
CFR  261.33). 

We  also  note  that  this  proposed  rule 
would  not  be  applicable  to  generators 
using  non-hazardous  solvents,  since 
these  industrial  wipes  are  not  currenUy 
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subject  to  regulation  under  subtitle  C. 
EPA  strongly  recommends  that 
generators  examine  the  feasibility  of 
using  non-hazardous  solvents  because 
of  reduced  risk  from  use  of  these 


solven  s.  However,  EPA  also  realizes 
that  in  {some  cases,  productitm 
incom]  latibilities  may  make  such  a 
substit  ttion  infeasible. 

Tabli )  3  simunarizes  which  industrial 
wipes  |«rould  be  excluded  bom  the 


definition  of  hazardous  waste  and 
which  would  be  excluded  from  the 
definition  of  solid  waste  and  the 
conditions  each  type  of  wipe  would  be 
required  to  meet. 


Table  3.— Suk  mary  of  Conditions  for  Generators 


If  you  use  or  generate  solvent-contaminated  in- 
dustrial wipes  ttiat  win  be  managed  at .  .  . 


A  combustion  facility  or  other  non-landfill  dis- 
posal fadiity  wittKXjt  first  being  sent  to  a  han- 
dling facility  for  solvent  removal 


A  municipal  or  other  non-hazardous  ^  landfill 
without  first  t>eing  sent  to  a  handling  facility 
for  solvent  removal 


— An  iTKlustrial  laundry 
— An  industrial  dry  cleaner 
— A  handling  facility  (not  intra-company)  that 
cleans  wipes  for  reuse  or  removes  solvent 
"prior  to  cleaning  or  being  sent  for  disposal 


Another  facility  within  the  company  (intra-com- 
pany) for  free  liquids  removal  processing  to 
meet  either  the  "no  free  liquid"  condition  or 
the  "dry"  condition 


Then  f  >r  your  solvent-contaminated  industrial  wipes 


To  be  bxciuded  from  the  definition  of  hazardous  waste,  you  would  be  required  to: 

1 .  Accumulate  the  used  wipes  on  site  in  a  non-leaking,  covered  container, 

2.  Ensure  that  the  wipes  do  not  contain  free  liquids  when  transported  off  site; 

3.  Handle  any  removed  solvents  subject  to  hazardous  waste  regulations  accordingly; 

4.  Package  wipes  for  shipment  off  site  in  containers  that  are  designed,  constructed,  and 
Tianaged  to  minimize  loss  to  the  environment;  and 

5.  Mark  containers  "Excluded  Solvent-Contaminated  Wipes.' 
To  be  »cluded  from  the  definition  of  hazardous  waste,  you  would  be  required  to: 

1 .  Accumulate  the  used  wipes  on  site  in  a  non-leaking,  covered  container; 

2.  Ensure  that  the  wipes  meet  the  "dry"  condition  (contain  less  than  5  grams  of  solvent 
)er  wipe  or  have  l)een  processed  by  advanced  solvent  extractkxi)  when  transported; 

3.  Handle  any  removed  solvents  subject  to  hazardous  waste  regulatk>ns  accordingly; 

4.  Package  wipes  for  shipment  off  site  in  containers  that  are  designed,  constmcted,  and 
Ttanaged  to  minimize  loss  to  the  environment; 
Mark  the  container  "Excluded  Solvent-Contaminated  Wipes";  and 

6.  Ensure  that  the  wipe  does  not  contain  the  listed  solvents  in  Table  1. 
To  be  ixcluded  from  the  definition  of  solid  waste,  you  woukl  be  required  to: 

1.  Accumulate  the  used  wipes  on  site  in  a  non-leaking,  covered  container; 

2.  Ensure  that  the  wipes  do  not  contain  free  lk)ukJs  when  laundered  on  site  or  transported 
}ff  site; 

3.  Handle  any  removed  solvents  sut)ject  to  hazardous  waste  regulations  accordingly;  and 

4.  Package  wipes  for  shipment  off  site  in  containers  that  are  designed,  constructed,  and 
nanaged  to  minimize  loss  to  the  environnient. 

To  be  excluded  from  ttie  definition  of  solid  waste  or  from  the  definitkm  of  hazardous  waste, 
you  would  be  required  to: 

1 .  Accumulate  the  used  wipes  on  site  in  a  non-leaking,  covered  container  and 

2.  Package  wipes  for  shipment  off  site  in  containers  that  are  designed,  constructed,  and 
managed  to  minimize  loss  to  the  environnrwnt. 

Note: '  hese  wipes  can  be  transported  with  free  iKjuids. 


(1)  H  wipes  do  not  meet  the  appropriate  condK 
be  made  to  meet  ttw  conditions,  must  be  managed  as  h 

(2)  For  residues  from  combustion  and  industnal  laundr 
tk^Ky  hazardous  and.  if  so,  must  be  managed  as  hazan 

^As  stated  above,  for  Vne  purposes  of  this  preai 


is  for  accumulation  and  transportation,  ttiey  would  not  be  excluded  and,  if  they  cannot 

ardous  waste. 

wastewater  treatment  (sludges),  the  generator  must  determine  if  they  are  characteris- 

us  waste.  If  not,  additional  generator  or  transport  requirements  do  not  apply. 
.  preamble,  vte  will  use  the  term  other  non-hazardous  landfill  to  denote  part  257  subpart  B  compliant 

non-hazardous  waste  landfills.  That  is,  if  a  non-hazardoUs  landfill  that  is  not  a  municipal  landfill  accepts  this  waste,  It  must  meet  the  minimum 
standards  of  40  CFR  part  257  subpart  B.  ] 


B.  Conditions  for  Exclusion  From  the 
Definition  of  Hazardous  Waste  fat 
Solvent-Contaminated  Industrial  Wipes 
Destined  for  Disposed 

1 .  Why  Is  EPA  Proposing  To 
Conditionally  Exclude  Disposable 
Solvent-Contaminated  Wipes  From  the 
Definition  of  Hazardous  Waste? 

As  discussed  above,  stakeholders 
have  on  several  occasions  indicated  to 
us  that  regulating  disposable  solvent- 
contaminated  industrial  wipes  as  a 
hazardous  waste  is  burdensome  and 
unnecessary  to  protect  human  health 
and  the  environment  and  that  this 
results  in  inequitable  treatment  relative 
to  reusable  industrial  wipes.  They  argue 
that  solvents  associated  with  wipes  are 
in  lew  concentrations  and  are  not  likely 
to  pose  health  and  environmental  risks 
similar  to  those  itom  the  disposal  of 
process  wastes.  EPA's  risk  screening 


analysi  i,  conducted  to  evaluate  whether 
this  coi  ttention  is  valid,  suggests  that 
manag<  iment  of  these  wipes  imder 
certainiminimal,  good  management 
standards  does  not  pose  a  substantial 
hazard  ko  human  heath  and  the 
environment  and,  therefore,  we  are 
proposing  the  conditional  exclusion 
from  the  definition  of  hazardous  waste 
presented  today.  The  conditions 
proposed  as  part  of  the  exclusion  are 
designed  both  to  minimize  loss  of 
solveni  into  the  environment  and, 
therefore,  to  minimize  the  risk  of 
damage  to  the  enviroimient  from  those 
solvents,  and  to  encourage  solvent 
recove^  and  recycling.  . 

Unicins  representing  workers  who 
to  contact  with  these  materials 
o  raised  concerns  to  EPA 
ig  the  exposure  of  their 
s,  both  through  direct  contact 
ugh  air  emissions,  Jto  hazardous 


solvents  when  handling  industrial 
wipes.  The  conditions  EPA  would 
establish  wovdd  also  limit  volatile 
releases  and  potential  exposure  of 
workers  both  af  generator  facilities  and 
during  transportation. 

Finally,  EPA  has,  where  possible, 
designed  these  conditions  to  be 
performance-based  and  easy  to 
ujiderstand  and  implement  to  address 
the  concern  that  the  Agency's  ciurrent 
policy  coupled  with  differing  state 
policies,  is  complicated  and  hard  to 
imderstand.  Note  that,  as  discussed  in 
section  IV  of  today's  preamble,  wipes 
are  defined  as  disposable  only  if  they 
will  be  disposed  after  use.  If  a  wipe 
manufactured  to  be  disposable  is  used 
and  cleaned  several  times  before 
disposal,  it  should  be  treated  as  a 
reusable  wipe  until  its  final  use. 
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2.  Proposed  Ck}nditions  for  Initial 
Storage  and  Accumulation 

a.  Proposed  Condition 

The  proposed  conditional  exclusion 
from  die  definition  of  hazardous  waste 
would  apply  to  solvent-contaminated 
disposable  industrial  wipes  at  the  point 
when  the  wipes  are  discarded  by  the 
generator.  If  the  wipes  were  managed 
according  to  the  proposed  conditions, 
they  would  not  be  considered  hazardous 
waste  subject  to  subtiUe  C  regulation. 

The  first  condition  the  industrial 
wipes  would  have  to  meet  is  an 
accumulation  standard.  When  an 
industrial  wipe  is  contaminated  with  a 
hazardous  solvent  and  is  being 
disposed,  generators  would  be  required 
to  place  the  hazardous  solvent- 
contaminated  wipe  in  a  non-leaking, 
covered  container.  This  performance 
standard  leaves  room  for  flexibility  " 
because  a  non-leaking  covered  container 
can  range  from  a  spring-operated  safety 
container  to  a  drum  with  its  opening 
covered  by  a  piece  of  plywood. 
Generators  woidd  not  need  to  seal, 
secxire,  latch,  or  close  the  container 
every  time  a  wipe  is  placed  inside; 
rather,  they  would  only  need  to  ensure 
that  the  container  was  covered.  EPA 
recognizes  that  many  generators  use  a 
large  number  of  wipes  daily,  so  to 
require  imsealing  and  sealing  a 
container  each  time  a  wipe  is  placed 
inside  would  be  impractical.  This 
condition  would  reduce  fugitive  air 
emissions,  maximizing  the  ability  to 
capture  free  liquids  for  reuse  or 
recycling.  It  would  also  be  among  good 
management  practices  for  generators  to 
have  regardless  of  this  proposal  to 
minimize  worker  exposure  to  solvents. 

Under  the  exclusion  from  the 
definition  of  hazardous  waste,  there 
would  be  no  limit  on  accumulation  time 
of  wipes  under  federal  regulations  if  the 
acciunulation  condition  is  being  met- 
that  is,  the  vdpes  are  kept  in  a  non- 
leaking  covered  container.  Because  the 
wipes  would  be  solid  waste  but  not 
hazardous  waste,  RCRA  hazardous 
waste  acciunulation  times  would  not 
ap 


ms  condition  is  designed  to  prevent 
releases  of  solvent  while  wipes  are 
being  acciunulated  for  shipment.  EPA 
believes  that  accumulating  solvent- 
contaminated  industrial  wipes  in 
covered  containers  is  a  responsible  way 
to  manage  them  to  prevent  loss  of  wipes 
and  solvent,  and  represents  good 
management  practices  for  this  material, 
as  well  as  good  housekeeping.  The 
condition  may  also  help  to  prevent  the 
risk  of  fires,  the  most  common  damage 
reported  &t)m  mismanagement  of 
solvent-contaminated  wipes,  and  woidd 


help  reduce  volatile  organic  compounds 
(VC5Cs)  being  emitted  to  the  work 
environment  and  the  atmosphere.  It 
woidd  also  prevent  the  intentional  air 
drjring  of  wipes  as  a  way  to  reduce  free 
liquids. 

One  advantage  of  establishing  a 
performance  standard  such  as  the  one 
described  above  is  that  the  generator 
may  take  innovative  approaches  to  meet 
the  performance  standard  being  sought 
rather  than  having  to  use  a  specific 
design.  A  performance  standard  also 
provides  a  degree  of  flexibility  in  terms 
of  allowing  different  approaches  that 
minimize  the  length  of  time  required  for 
workers  to  place  a  used  wipe  in  a 
storage  container. 

This  condition  would  reduce 
requirements  for  generators  of  solvent- 
contaminated  disposable  industrial 
wipes.  Currently,  all  states  regulate 
disposable  industrial  wipes  as  a 
hazardous  waste.  40  CFR  part  265, 
subpart  I  describes  the  current  federal 
requirements  for  the  proper  storage  of 
hazardous  waste  in  containers  at 
generator  facilities.  These  standards 
require  generators  of  hazardous  wastes 
to  accumulate  such  wastes  in  units 
meeting  certain  technical  requirements. 
The  imit-specific  requirements  for 
generator  accumulation  units  are  found 
in  40  CFR  part  265.  In  addition  to 
requiring  that  containers  are  in  good 
condition  and  that  they  are  made  of  a 
material  that  is  compatible  with  the 
wastes  being  contained,  subpart  I 
requires  that  containers  be  closed  (i.e., 
sealed)  during  accumulation.  In 
addition,  hazardous  waste  containers 
are  subject  to  weekly  visible  inspections 
to  locate  potential  deterioration, 
corrosion,  or  leaks.  In  addition, 
containers  storing  ignitable  or  reactive 
hazardous  wastes  are  required  to  be 
located  at  least  50  feet  from  the  facility's 
property  line  and  special  requirements 
exist  for  incompatible^  wastes. 

b.  Other  Options 

AccumiUation  Time  Limit 

EPA  is  also  considering  including  a 
condition  that  establishes  a  time  limit 
for  accumulation  of  solvent- 
contaminated  disposable  wipes  at  a 
generator  facility,  so  they  cannot  be  kept 
on  site  indefinitely  without 
management.  This  condition  would  be 
that  solvent-contaminated  disposable 
wipes  being  acciunulated  at  the 
generator  under  the  conditions 
proposed  today  must  also  follow  the 
accumulation  time  limits  in  40  CFR 
262.34  that  are  applicable  for  their 
generator  category  [i.e.,  90  days  for  large 
quantity  generators  (LQGs)  and  180  days 
for  small  quantity  generators  (SQGs)).  hi 


addition  to  following  the  time  limits  in 
262.34,  generators  would  have  to  marii 
any  container  in  which  solvent- 
contaminated  disposable  industrial 
wipes  were  being  accumulated  with  a 
label  stating  that  it  holds  excluded 
solvent-contaminated  wipes  and  stating 
the  date  accumulation  started. 

Although  this  option  would  require 
generators  to  follow  the  appropriate 
time  limit  for  their  generator  size, 
because  the  industrial  wipes  are 
excluded  from  the  definition  of 
hazardous  waste  from  the  point  of 
generation,  they  would  not  have  to  be 
added  to  the  generators  counting  of 
hazardous  waste.  In  other  words, 
generating  solvent-contaminated  wipes 
under  the  conditions  of  the  proposal 
would  not  cause  a  facility  to  move  fix)m 
being  an  SQG  to  being  an  LQG- 

No  RCRA-Specific  Condition 

The  Agency  also  is  considering  not 
establishing  a  specific  accumulation 
condition,  but  relying  on  other 
regulatory  statutes,  l&e  the 
Occupational  Safety  and  Health  Act 
(OSHA).  The  Occupational  Health  and 
Safety  Standards  of  part  1910  provide 
both  general  and  specific  requirements 
for  containers  used  to  accimiulate  and 
store  certain  types  of  materials.  Subpart 
H  of  part  1910  may  be  applicable  for  the 
storage  of  industrial  wipes  prior  to 
solvent  removal  or  recovery.  Section 
1910.106  contains  standards  for  the 
mahiagement  of  hazardous  materials, 
including  requirements  for  the 
management  of  flammable  ^  and 
combustible  8  liquids;  facilities  which 
either  generate  or  launder  solvent- 
contaminated  industrial  wipes  may  be 
subject  to  these  standards.  According  to 
these  standards,  flammable  liquids  must 
be  stored  in  approved  containers  which 
meet  the  requirements  of  §  1910.106(d). 
Metal  containers  and  portable  tank« 
meeting  Department  of  Transportation 
standards  (see  49  CFR  parts  1 73  and 
178)  are  acceptable.  Section  1910.106 
also  specifies  standards  for  the  areas 
where  containers  holding  flammable 
liquids  are  to  be  kept.  The  requirements 
for  industrial  plants  may  apply  to 
generators  or  launderers  of  solvent- 
contanunated  industrial  wipes  because 
the  regulations  apply  to  the  portions  of 
an  industrial  plant  where  the  "use  and 


'  Flammable  liquids  are  defined  as  any  liquid 
having  a  flash  point  below  100°  F  (37.8°  C)  or 
higher,  the  total  of  which  make  up  99  peicent  or 
more  of  the  total  volume  of  the  mixture.  Several 
solvents  that  are  either  listed  or  characteristic 
hazardous  wastes  and  are  used  in  coniunction  with 
wipes  also  meet  the  definition  of  a  flammable  liquid 
(such  as  acetone,  ethyl  acetate,  ethyl  benzene, 
methyl  ethyl  ketone,  petroleum  naphtha). 

'Combustible  liquids  are  any  liquids  having  a 
flash  point  at  or  above  100°  F  (37.8°  C). 


65596 


Federal  Register /Vol.  68,  No 


224 /Thursday,  November  20,  2003 /Proposed  Rules 


handling  of  flammable  and  combustible 
liquids  is  incidental  to  the  principal 
business  (e.g.,  solvents  used  for  cleaning 
presses  at  printing  facilities)."  At 
industrial  plants,  flammable  Uquids 
must  be  stored  in  tanks  or  closed 
containers,  defined  as  a  container  that  is 
sealed  with  a  lid  or  other  device  to 
prevent  the-release  of  liquids  or  vapors 
at  ordinary  temperatiires 
(§  1910.106(a)(9)). 

Storage  of  spent  solvent  wipes  that 
contain  a  neghgible  amoimt  of  solvents 
may  be  addressed  under  OSHA's 
regulations  at  29  CFR  1910.106 
(e)(9)(iii),  which  describe  general 
housekeeping  measures  for 
"combustible  waste  material  and 
residues"  and  residues  of  flammable 
liquids,  combustible  waste  material  and 
residues  in  a  building  or  unit  operating 
area.  These  standards  specify  that  these 
materials  are  to  be  (1)  kept  to  a 
minimum;  (2)  stored  in  covered  metal 
receptacles;  and  (3)  disposed  of  daily. 
However,  these  standards  may  not  apply 
to  solvents  if  they  do  not  meet  OSHA's 
definition  of  flammable  liquid,  although 
they  may  still  be  hazardous  waste  under 
RCRA. 

We  believe  that  OSHA  requirements 
would  be  applicable  in  some  situations 
involving  solvent-contaminated 
industrial  wipes  and  that  those 
generators  following  OSHA's 
requirements  would  be  managing  their 
wipes  in  a  protective  manner.  Another 
advantage  of  using  the  OSHA  standards 
would  be  that  many  generators  are 
already  familiar  with  these  standards. 
These  standards  would  not,  therefore, 
compUcate  implementation  of  the 
conditional  exclusion. 

However,  it  appears  ihere  would  be 
gaps  in  coverage  if  we  relied  strictly  on 
deferring  to  OSHA  regulations.  For 
example,  the  OSHA  container  standards 
may  not  apply  to  contaminated  wipes 
with  no  free-flowing  liquids  or  when 
wipes  are  contaminated  with  non- 
flammable solvents  and,  therefore, 
OSHA  regulations  may  not  cover  every 
workplace  that  RCRA  does.  Note, 
however,  that  if  generators  meet  the 
OSHA  standard  for  flammable  liquids 
(whetheror  not  that  standard  is 
applicable  to  them  under  OSHA),  they 
will  meet  the  condition  proposed  here. 

c.  Request  for  Comment 

We  request  comment  on  our  proposal 
for  acctunulating  spent  reusable  solvent- 
contaminated  industrial  wipes  in  non- 
leaking,  covered  containers  while  at  the 
generator's  facility.  We  also  seek 
comment  on  whether  wipes  are 
accumulating  at  generator  sites  in  large 
numbers  that  may  pose  a  risk  to  himian 
health  and  the  environment  and  on  the 


option 
limit 


t(i 


of  adding  an  accumulation  time 
this  accumulation  condition.  In 
additic  n,  we  seek  conunent  on  the 
desiral  ility  of  deferring  to  OSHA 
regulal  ions  for  the  proper  storage  of 
solven  -contaminated  wipes  on  site  at  a 
genera  or's  faciUty. 

Pro;  osed  Conditions  for  Containers 
Transportation 


3 
Used 


f(.r' 


hum; 
Under 


a.  Prop  osed  Condition 

We  i  re  proposing  a  condition  for 
contai]  lers  generators  use  to  transport 
solven  -contaminated  industrial  wipes 
under  the  conditional  exclusion 
from  tl  e  definition  of  hazardous  waste. 
This  c(  ndition  is  to  ensure  that 
transpj  rting  industrial  wipes  without 
full  RCilA  hazardous  waste 
requirements  will  still  protect  against 
any  ris|cs  posed  by  these  materiaJs  to 
health  and  the  environment. 
is  proposal,  generators  must 
transport  industrial  wipes  in  containers 
that  ari  designed;  constructed  and 
managed  to  minimize  loss  to  the 
enviromment.  In  proposing  this 
condition,  EPA  intends  for  transporters 
to  use  Containers  that  do  not  leak 
liquids  and  that  provide  for  control  of 
air  emi  ssions.  This  condition  is 
designed  to  minimize  loss  of  solvent  to 
ironment  during  transportation 
refore,  minimizes  risk  as  well. 
zation  of  loss  through 
tion  or  leakage  also  makes  it 
ely  that  larger  quantities  of 
solvent  will  be  recycled  or  properly 
managed. 

EPA  pas  chosen  to  propose  a 
condition  designed  as  a  performance 
standatd  for  this  condition  because  it 
provid  IS  industry  the  ability  to  be 
creativ » in  developing  less  expensive 
ways  to  reach  a  desired  outcome. 
Because  there  are  several  common  ways 
industiial  wipes  are  presently 
transported  that  meet  this  description, 
such  aa  in  drums  and  in  plastic  bags, 
EPA  d^ermined  that  a  performance 
standaid  would  be  a  more  flexible  way 
to  ensure  protective  management  than 
establishing  specific  conditions  that 
might  ilnintentionally  force  the  use  of 
specific  containers  or  types  of 
containers.  A  performance  standard 
allows  for  use  of  a  wide  variety  of 
contaii  ers  so  generators  could  continue 
with  ci  Trent  practices  where 
approp  riate.  For  example,  we  would 
considi  ir  containers  that  meet  DOT 
packag  ng  requirements  for  hazardous 
mat^i  Is  to  meet  the  proposed 
perfon  lance  standard,  as  would  closed, 
sealed,  impermeable  containers.  Plastic 
bags  or  cloth  bags  that  were  cinched 
shut  m  ght  also  meet  this  condition. 
Closed  cinched  bags  would  minimize 


exposed  surface  area  and,  thus, 
minimize  evaporative  loss  and, 
provided  no  free  liquids  were  present, 
as  required,  may  not  release  liquid 
solvents.  We  woiild  consider  hazardous 
solvents  that  are  spilled  or  leaked 
during  transportation  to  be  disposed 
and  those  managing  the  industrial  wipes 
at  the  time  the  spill  occiured  would  be 
responsible  for  managing  the  spilled 
hazardous  waste  according  to  generally 
appUcable  RCRA  requirements.  The 
excluded  industrial  wipes  would 
remain  excluded  if  the  spill  were 
managed  properly  and  promptly. 

Generators  would  also  have  to  comply 
with  the  existing  DOT  standards.^  EPA 
believes  that  the  "designed,  constructed, 
and  managed  to  minimize  loss  to  the 
environment"  condition  is  necessary 
because  the  DOT  regulations  may  not  be 
applicable  to  all  solvent-contaminated 
wipes  if  they  do  not  meet  certain  DOT 
definitions,  such  as  "solids  containing 
flammable  liquid."  Proposing  this 
performance  standard  ensiu'es  that  the 
-  container  condition  would  apply  to  all 
solvent-contaminated  industrial  wipes 
to  which  today's  proposal  applies. 

EPA's  condition  for  transportation 
does  not  specify  that  the  containers 
must  be  closed  [i.e.,  containers  with  lids 
screwed  on).  Nevertheless,  EPA  believes 
that  closed  containers  would  minimize 
loss  to  the  environment.  We  do  not 
expect  that  open  containers  would  meet 
the  performance  standard  due  to  the 
potential  for  wipes  and/or  solvent  to  be 
released  from  the  container  if  an  open 
conteiiner  tipped  over  during 
transportation.  We  also  do  not  believe 
that  containers  that  are  open  to  the 
environment  would  minimize  other 
losses,  such  as  evaporative  losses. 

b.  Other  Option 

Closed  Containers 

EPA  is  also  considering  an  alternative 
option  of  requiring  all  generators  of 

^  DOT'S  Hazardous  Materials  Regulations  (HMRI 
state  that  any  person  who  offers  a  material  for 
transportation  in  commerce  must  determine 
whether  the  material  is  classified  as  a  hazardous 
material.  Typically,  reusable  solvent-contaminated 
wipes  are  classified  as  "solids  containing 
flammable  liquid,  n.o.s."  [see  49  CFR  172.101). 
Under  49  CFR  172.102,  Special  Provision  47  allows 
mixtures  of  solids  not  subject  to  regulation  as  a 
hazardous  material  and  flammable  liquids  to  be 
transported  under  the  generic  entry  "solids 
containing  flammable  liquid,  n.o.s."  without  first 
applying  the  classification  criteria  of  Division  4.1 
Flammable  Solids,  provided  there  is  no  firee  liquid 
visible  at  the  time  the  material  is  loaded  or  at  Uie 
time  the  packaging  or  transport  unit  is  closed.  All 
packaging  must  correspond  to  a  design  type  that  has 
passed  a  leak  proof  test  at  the  Packing  Group  U 
level.  Containers  which  are  authorized  for 
transporting  hazardous  materials  in  Packing  Group 
n  are  listed  under  49  CFR  173.212  and  include, 
among  other  thin^,  steel,  altuninum,  or  plastic 
drums  and  plastic  or  cloth  bags. 
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solvent-contaminated  industrial  wipes 
to  transport  them  in  impermeable  closed 
containers.  By  closed  containers,  we 
specifically  mean  containers  with  a  lid 
that  screws  on  to  the  top  and  must  be 
sealed  to  be  considered  closed.  Some 
stakeholders  have  expressed  concern 
that  those  transporting  industrial  wipes 
would  not  be  able  to  determine  if  the 
industrial  wipes  met  the  "no  free 
liquids"  or  the  "dry"  condition  without 
having  to  further  handle  the  container 
and  wipes.  Unsealing  these  containers 
each  time  a  wipe  is  placed  into  the 
container  and  to  make  the  no  free 
liquids  determination  would  be  time 
consiuning  and  would  expose  more  of 
the  solvents  to  the  air  than  opening  a    • 
covered  container.  In  addition, 
stakeholders  argue  that,  if  the 
transporters  of  the  wipes  are  unable  to 
determine  at  the  time  of  pick-up 
whether  there  are  free  liquids  in  the 
container,  this  may  result  in  an 
unnecessary  burden  falling  on  the 
handlers  if  noncomplismt  wipes  arrive 
at  their  site.  We  believe  the  approach 
taken  in  today's  proposed  regulation 
addresses  these  concerns  and  will 
ensure  protection  of  human  health  and 
the  environment. 

c.  Request  for  Comment 

We  request  comment  on  oiu-  proposed 
performance  standard  and  on  the  other 
option  described  above  for  containers 
used  for  transporting  reusable  solvent- 
contaminated  industrial  wipes. 

4.  Proposed  Labeling  Condition  for 
Containers  Used  To  Transport 
Disposable  Wipes 

a.  Proposed  Condition 

EPA  is  proposing  as  a  condition  of  the 
exclusion  from  the  definition  of 
hazardous  waste  that  generators  must 
appropriately  label  containers  used  to 
transport  disposable  industrial  wipes 
containing  hazardous  solvents.  This 
condition  is  meant  to  alert  anyone 
handling  the  materials  of  what  is 
enclosed  in  the  container  so  that  proper 
handling  (or  inspection)  may  occur.  We 
are  proposing  to  impose  a  labeling 
condition  that  would  require  the 
containers  used  to  transport  solvent- 
contaminated  industrial  wipes  for 
disposal  to  be  marked  "Excluded 
Solvent-Contaminated  Wipes."  This 
condition  is  comparable  to  the  used  oil 
designation  labeling  requirement  in  40 
CFR  part  279. 

This  is  a  simple,  straight-forward 
approach  for  labeling  and  would 
indicate  the  status  of  the  materials  to 
generators,  workers,  and  downstream 
handlers.  In  addition,  a  label  on 
containers  of  disposable  industrial 


wipes  stating  that  they  are  excluded 
from  the  definition  of  hazardous  waste 
may  benefit  the  generators  of  these 
wastes  by  eliminating  questions  frt)m 
facilities  receiving  the  waste,  such  as 
landfills  or  combustors,  who  may 
recognize  that  there  are  solvents  in  the 
waste  and  may  be  reluctant  to  accept  the 
excluded  industrial  wipes  before  getting 
an  assurance  that  they  are  not  hazardous 
waste.'" 

A  labeling  condition  would  not  add 
significant  burden  as  existing  regulatory 
programs  administered  by  EPA,  DOT, 
and  OSHA  already  prescribe  labeling 
requirements  for  containers,  both  in 
storage  and  transportation. 
Environmental  Protection  (40  CFR  parts 
260  through  265),  Transportation  (49 
CFR  parts  171  throughl73),  and  Labor 
(29  CFR  1910.1200)  regulations  all 
contain  sections  pertaining  to  the 
management  of  hazardous  waste, 
including  labeling  requirements.  Most 
of  these  labeling  requirements  refer  to 
the  DOT  regulations  found  in  49  CFR 
172.  A  variety  of  hazardous  solvents 
may  be  used  with  industrial  wipes,  so 
DOT  has  a  number  of  specific  hazardous 
waste  regulations,  including  labeling 
requirements,  that  apply  to  them. 

b.  Other  Option 

No  RCRA-Specific  Labeling  Condition 

Another  option  we  are  considering  is 
not  imposing  a  specific  labeling 
condition.  Under  this  approach, 
designation  of  the  disposable  industrial 
wipes  as  hazardous  materials  imder 
DOT  regulations  might  still  require 
placarding  or  other  marking  for 
transportation  of  some  fraction  of  these 
materials,  as  described  previously. 
However,  for  the  reasons  explained 
above,  we  do  not  expect  that  the  DOT 
provisions  would  apply  to  all  solvent- 
contaminated  industrial  wipes  covered 
by  today's  proposal  and,  therefore, 
would  not  be  applicable  to  all  industrial 
wipes  covered  by  today's  proposed  nUe. 

c.  Request  for  Comment 

The  Agency  requests  comment  on 
today's  proposal  and  the  non-RCRA 
labeling  condition.  In  particular,  is  a 
labeling  requirement  necessary,  and,  if 
so,  is  there  a  label  that  is  more 
appropriate,  easier  to  understand,  and/ 
or  easier  to  implement  than  that  being 
proposed? 


5.  Proposed  Condition  for 
Transportation  to  a  Municipal  or  Other 
Non-Hazardous  Landfill 

a.  Proposed  Condition 

The  conditional  exclusion  from  the 
definition  of  hazardous  waste  for 
disposable  industrial  wipes  proposed 
today  would  allow  generators  to 
transport  certain  disposable  solvent- 
contaminated  industrial  wipes  to 
municipal  or  other  non-hazardous  waste 
landfills '  1  for  disposal  instead  of  to 
hazardous  waste  landfills  when  the 
conditions  of  the  exclusion  are  met. 
EPA  does  not  believe  that  other  forms  of 
land  management,  such  as  management 
in  a  waste  pile  or  siu-face  impoundment, 
are  being  applied  to  fliis  waste  stream. 
We,  therefore,  limited  this  proposed 
hazardous  waste  exclusion  to  land 
disposal  of  wipes  in  municipal  or  other 
non-hazardous  waste  landfills.  A 
condition  for  disposal  is  that  the 
industrial  wipes  contain  no  more  than 
five  grams  of  solvent  per  wipe,  as 
explained  in  detail  below. 

Because  of  risk  concerns,  EPA  is  also 
proposing  that  industrial  wipes 
contaminated  with  the  specified  F-  or  U- 
listed  solvents  in  Table  4  or  that  are 
characteristically  hazardous  for  other 
hazardous  constituents,  such  as  metals, 
cannot  be  disposed  in  municipal  or 
other  non-hazardous  waste  landfills. 
EPA  has  tentatively  concluded  that  the 
solvents  listed  in  Table  4  below  may 
pose  a  substantial  hazard  to  human 
health  and  the  environment  if  wipes 
containing  them  were  disposed  in  such 
landfills.  If  land  disposed,  industrial 
wipes  contaminated  with  these  solvents 
would  have  to  continue  to  be  managed  . 
in  full  compliance  with  the  RCRA 
subtitle  C  hazardous  waste  management 
standards.  Because  of  the  risk  concerns, 
this  condition  applies  to  any  blends  that 
contain  a  percentage  of  these  solvents. 

Table  4.— Listed  Solvents  Not 
Allowed  in  Municipal  Landfills 


Benzene* 

Cartxjn  tetrachloride* 
Chlorobenzene* 
Cresols  (o,m,p)* 
Methyl  ethyl  ketone 

(MEK) 
Trichloroethylene 


2-Nitropropane 
Nitrot>enzene 
Pyridine 

Tetrachloroethylene* 
Methylene  chloride 


'"  As  will  be  noted  later  in  today's  preamble,  a 
similar  labeling  requirement  is  not  being  proposed 
for  reusable  industrial  wipes  that  are  sent  for 
reclamationyiaundering  or  dry  cleaning.  The 
Agency  believes  such  a  requirement  is  not 
necessary  for  reusable  industrial  wipes.  For  further 
discussion,  see  Section  V.C.5. 


Nine  of  the  solvents  in  Table  4  are 
characteristically  toxic  (TC),  as  defined 
in  40  CFR  261.24.  Of  these  nine,  six  (as 
noted  by  an  asterix:  "*")  are  ineligible 
for  disposal  in  a  municipal  or  other  non- 
hazardous  wraste  landfill  because  they 


' '  See  footnote  to  Table  3  for  explanation  of  the 
use  of  non-hazardous  wasle  landfill  in  today's 
Preamble.  . 
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meet  the  toxicity  characteristic,  not 
because  of  the  results  of  EPA's  risk 
screening  analysis.  EPA's  analysis  finds 
that  even  when  they  have  been  through 
an  advanced  solvent-extraction  process 
and  contain  less  than  five  grams  of 
solvent,  the  levels  of  these  solvents  in 
contaminated  industrial  wipes  ary  likely 
to  be  higher  than  the  regulatory  levels 
indicated  in  40  CFR  261.24.  Therefore, 
these  TC  solvents  are  ineligible  for 
disposal  in  municipal  and  other  non- 
ha^rdous  waste  landfills  bec^ause  of 
their  potential  risk,  as  determined  when 


they  vmre  originally  identified  by  EPA 
as  TC  ivastes. 

We  are  proposing  that  the  remaining 
five  solvents  in  Table  4  also  be 
restricted  from  disposal  in  mimicipal  or 
other  Qon-hazardous  waste  landfills 
because  EPA's  risk  screening  analysis 
indicates  that  they  may  pose  an 
unacceptable  risk  to  human  health  and 
the  environment  when  disposed  of  at 
levels  lower  than  the  5-gram  condition 
described  in  detail  below.  ^^  included  in 
these  five  are  three  solvents  that  both 
meet  ike  toxicity  characteristic  and  that 


were  indicated  in  the  risk  screening 
assessment  to  pose  an  imacceptable  risk 
(methyl  ethyl  ketone,  nitrobenzene,  and 
pyridine). 

Table  5  contains  the  19  listed  solvents 
that  were  evaluated  in  the  risk  screening 
analysis  and  that  would  be  allowed, 
under  this  proposal,  to  be  disposed  of  in 
a  mimicipid  or  non-hazardous  waste 
landfill  if  they  meet  the  "dry" 
condition.  Also  see  Section  Vn  for 
additional  details  on  the  results  of  our 
risk  screening  analysis. 


Table  5.— Listed  Solvents  That  May  Be  Disposed  of  In  a  Municipal  Landfill  under  Today's  Proposal 


Ettiyl^ther 

Acetone 

Mettianol 

Butanol 

Toluene 


Cartxxi  Disulfide 
Xylenes 
Cydohexanone 
2-Ethoxyethanol 
Ethyl  benzene 


Isobutyt  Alcohol 
Ethyl  Acetate 
Trichlorofluoromethane 
Methyl  Isobutyl  Ketone 
Dichlorodifluoromethane 


1 ,2-Oichlorobenzene 
1,1 ,2-Trichlorotrifluoroethane 
1 , 1 , 1 -Trichloroettiane 
1 ,1 ,2-Trichloroethane 


Generators  transporting  their 
disposable  industrial  wipes  to  a 
municipal  or  other  non-hazardous  waste 
landfill  must  ensure  that  the  wipes  are 
"dry."  For  purposes  of  this  proposed 
rule,  an  industrial  wipe  is  considered 
"dry"  when  it  contains  less  than  5 
grams  of  solvent.  EPA  chose  5  grams  to 
be  the  standard  for  this  condition 
because  it  falls  within  the  range  found 
in  our  risk  screening  analysis  to  not 
pose  a  substantial  hazard  to  human 
health  and  the  environment.  This  is  also 
within  the  range  of  what  is  achievable 
through  use  of  advanced  solvent- 
extraction  processes.  Generators  can 
meet  this  condition  either  by  using  less 
than  five  grams  of  solvent  per  wipe  or 
by  putting  used  industrial  wipes 
through  an  advanced  solvent-extraction 
process  capable  of  removing  sufficient 
solvent  to  meet  the  5-gram  condition. 
Generators  can  do  the  following  to  meet 
the  "dry"  condition: 

•  Remove  excess  solvents  by 
centrifiiging  or  other  high-performance 
solvent-extraction  or  -removal 
technology,  for  example,  microwave 
solvent  recovery  processes  or  the  Petro- 
Miser  or  Fierro  processes;  *3 

•  Use  normal  business  records,  such 
~as  the  amoimt  of  solvent  used  per 

month  for  wiping  operations  divided  by 
the  number  of  wipes  used  per  month  for 
solvent  wiping  operations,  to  show  they 
are  under  the  threshold; 

•  Conduct  sampling  to  meas\u«  the 
amount  of  solvent  applied  per  wipe 
before  use;  or 


'  •  Si  mple  to  measure  the  amoimt  of 
solven :  remaining  on  wipes  when  use  is 
compli  (ted. 

EPA  is  proposing  that  generators 
using  1  dvanced  solvent-extraction 
technologies  will  be  considered  to  have 
met  thfe  "dry"  condition  because  EPA 
believ(  s  that  when  properly  operated 
these  t  schnologies  will  remove 
suffici  (nt  solvent  to  meet  the  5-gram 
condit  on.  For  example,  with  respect  to 
centrimge  effectiveness,  our  evaluation 
of  existing  centrifuges  from  site  visits 
and  d^a  provided  by  industry  shows 
that  w#ll-operated  centrifuges  result  in 
wipes  that  contain  less  than  5  grams  of 
solven :  per  wipe.  We  have  foimd  that 
the  otl  er  high-performance  processes 
have  t]  le  same  or  greater  rate  of  success 
at  remi  )ving  solvents.  Therefore,  if  a 
genera  :or  uses  one  of  these  advanced 
solven  ^-extraction  technologies  on 
indust  ial  wipes,  they  would  qualify  for 
the  ha  ^ardous  waste  exclusion.  Using 
busine  ss  records  to  calculate  the  average 
amoui  t  of  solvent  on  each  wipe  would 
also  b<  an  acceptable  way  of  assuring 
that  each  wipe  would  have  less  than  5 
grams  of  solvent  on  it.  Finally,  EPA 
consicsrs  sampling,  when  done 
propel  ly  using  representative  samples, 
to  be  a  D  appropriate  way  of 
demoi  strating  that  a  standard  is  being 
met. 

b.  Reqi  lest  for  Comment 

EPA  is  requesting  comment  on  its 
propot  ed  "dry"  condition.  Commen;ts 
'  particularly  on  our 
decision  that  certain 


ret  nested 


are 
prelinlinary 


"  Methyl  Isobutyl  Ketone  (MIBK)  was  also  found 
to  be  ineligible  by  the  risk  screening  analysis,  but 
because  MIBK  is  listed  for  its  characteristic  of 
igoitability  and,  therefore,  when  mixed  with  solid 
%<raste,  is  no  longer  hazardous  waste  unless  it 


solvents  contained  in  industrial  wipes 
caimot  be  disposed  of  in  municipal  or 
other  non-hazardous  waste  landfills.  For 
example,  should  solvents  which  exhibit 
the  characteristic  of  toxicity,  but  which 
were  not  foimd  to  pose  a  significant  risk 
in  our  risk  screening  analysis  for  today's 
proposal,  be  prohibited  from  beiUg  sent 
to  municipal  or  other  non-hazardous 
waste  landfills? 

EPA  is  also  requesting  comment  on 
what  other  high-extraction  technologies 
not  mentioned  in  this  preamble  could 
be  used  to  meet  the  "dry"  condition. 
Although  we  do  not  intend  to 
promulgate  a  list  of  the  only  acceptable 
technologies,  information  on  those  that 
are  appropriate  for  meeting  the  standard 
may  be  useful  for  futiue  guidance. 

In  addition,  as  discussed  in  Section 
vn,  our  risk  screening  analysis 
identifies  industrial  wipes  that  pose  an 
insignificant  risk  when  disposed  of  in 
municipal  or  other  non-hazardous  waste 
landfills  even  though  they  contain 
solvents  that  meet  the  "no  free  liquid" 
condition,  rather  than  the  more 
stringent  5  gram  condition  (or  "dry" 
condition).  Nevertheless,  to  simplify  the 
rule,  we  chose  to  propose  that  all 
industrial  wipes  containing  solvents 
that  can  be  landfilled  tmder  this 
proposal  would  be  required  to  meet  the 
"dry"  condition  prior  to  being  allowed 
to  be  shipped  to  municipal  or  other  non- 
hazardous  landfills.  The  Agency 
requests  comment  as  to  whether  we 
shotild  allow  industrial  wipes 
containing  solvents  that  pose 
insignificant  risk  when  meeting  the  "no 


continues  to  display  its  characteristic,  a  wipe 
contain!  ig  it  can  be  disposed  of  in  a  municipal  or 
other  no  a-hazardous  waste  landfill  if  it  meets  the 
other  tet  [uirements. 


1 3  Descriptions  of  these  technologies  are  found  in 
the  Technical  Background  Document.  Mention  of 
these  processes  is  for  descriptive  purposes  only  and 
is  not  an  endorsement  of  the  products  themselves. 
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free  liquids"  condition  to  be  placed  in 
municipal  or  other  non-hazardous  waste 
landfills  without  being  required  to  meet 
the  "dry"  condition. 

Finally,  we  are  requesting  comment 
on  whether  solvent-contaminated 
industrial  wipes  meeting  the  "dry" 
condition  should  be  required  to  meet 
the  transportation  requirements  for 
wipes  described  in  section  V.B.3.  The 
rationale  for  not  specifying 
transportation  standards  would  be  that 
the  level  of  solvents  escaping  would  be 
insignificant  if  the  industrieil  wipes 
were  to  contain  less  than  5  grams  of 
solvent  each.  This  option  would 
increase  relief  for  generators  whose 
wipes  meet  the  "(iry"  condition,  but 
would  complicate  implementation  of 
the  rule  both  for  regulators  and 
generators. 

6.  Proposed  Condition  for 
Transportation  to  Non-Land  Disposal 
Facilities 

a.  Proposed  Condition 

EPA  is  proposing  a  "no  free  liquids" 
condition  to  apply  to  solvent- 
contaminated  industrial  wipes  going  for 
disposal  at  a  non-land  disposal  unit 
such  as  a  municipal  waste  combustor 
(MWC)  or  other  combustion  unit 
(circumstances  when  the  industrial 
wipes  are  used  as  a  fuel  are  included) 
or  to  solvent-contaminated  industrial 
wipes  sent  to  an  intermediate  handler 
for  further  processing  to  meet  the  "dry" 
condition  for  disposal  in  a  municipal  or 
other  non-heizardous  waste  landfill.  This 
final  case  would  apply  to  a  generator 
who  wants  to  send  its  solvent- 
contaminated  industrial  wipes  to  a 
landfill,  but  does  not  want  to  be 
responsible  for  making  them  meet  the 
"dry"  condition.  The  generator  could 
send  them  to  an  intermediate  handler 
imder  the  "no  free  liquids"  condition 
and  contract  with  that  handler  to 
remove  enough  solvent  that  the  wipes 
would  meet  tite  "dry"  condition.  This 
condition  is  meant  to  minimize  the 
likelihood  of  loss  of  solvent  into  the 
environment,  as  well  as  to  encourage 
solvent  recovery  and  pollution 
prevention  by  generators. 

In  developing  the  "no  free  liquids" 
condition,  EPA  hopes  to  make  it  simple 
enough  that  both  generators  and 
handlers  of  the  materials,  as  well  as 
regulatory  officials,  would  easily  be  able 
to  verify  that  free  liquids  have  been 
removed  from  the  industrial  wipes.  For 
wipes  to  meet  the  "no  free  liquids" 
condition,  no  liquid  solvent  could  drip 
from  them  when  sent  off  site.  In 
addition,  no  free  liquids  may  be  present 
in  the  bottom  of  the  container  in  which 
the  wipes  are  transported. 


One  concern  certain  stakeholders 
have  expressed  with  this  proposed 
condition  is  that  once  in  a  container, 
either  at  the  generator  site  or  in  transit, 
industrial  wipes  can  compress  and 
solvent  can  percolate  through  them, 
collecting  at  the  bottom  of  a  container. 
This  means  that,  while  there  may  not 
have  been  free  liquids  in  the  container 
at  the  generator  site,  some  may  be 
generated  during  fransportation.  EPA 
believes  that  generators  can  take  steps  to 
minimize  percolation  by  using  less 
solvent  or  by  recovering  solvent  frt)m 
wipes  before  they  are  transported. 
However,  EPA  acknowledges  that  in 
some  cases  percolation  can  result  in  bee 
liquids  at  the  bottom  of  a  container. 

Because  of  percolation  effects,  the 
proposed  rule  contains  the  provision 
that,  if  fi-ee  liquids  are  discovered  at  the 
handling/combustion  facility,  the 
solvent-contaminated  wipes  would 
remain  excluded  from  the  definition  of 
hazardous  waste  as  long  as  the  hemdler 
either  removes  the  solvent  and  manages 
it  appropriately,  or  returns  the  shipment 
to  the  generator  as  soon  as  reasonably 
practicable,  as  described  in  Section 
V.B.lO.a.  However,  if  solvents  escaped 
the  container  as  a  result  of  percolation, 
the  container  would  not  meet  the 
"minimize  loss"  condition  described 
above.  Similarly,  the  mismanagement  of 
the  free  solvents  by  the  handler,  either 
by  illegal  disposal  or  other  means, 
would  be  a  violation  of  the  conditions 
of  the  exclusion.  Because  the  generator 
is  originally  responsible  for  the 
existence  of  free  liquids  in  the  wipes,  it 
would  also  be  potentially  responsible 
for  the  wipes  having  lost  the  exclusion 
at  the  handler  despite  the  wipes  being 
out  of  the  generator's  control  at  that 
moment. 

Note  that  handlers/combustors  would 
be  required  to  determine  whether  the 
solvent  which  has  been  removed  from 
the  industrial  wipes  is  listed  as  a 
hazardous  waste  or  exhibits  a 
characteristic  of  a  hazardous  waste  as 
defined  in  40  CFR  part  261.  Any 
hazardous  waste  solvent  removed  from 
the  wipes  would  have  to  be  managed  in 
accordance  with  hazardous  waste 
requirements  found  at  40  CFR  parts  260 
through  268  and  40  CFR  part  270.  In 
addition,  for  purposes  of  this  proposed 
regulation,  techniques  or  technologies 
used  by  generators  to  remove  solvent 
from  the  wipes  would  not  be  defined  as 
treatment  under  RCRA  and,  therefore, 
would  not  be  subject  to  RCRA 
permitting  (see  Section  V.B.8.  for  further 
discussion). 

b.  Other  Option 

EPA  is  considering  a  "no  bee  liquids 
when  wrung"  condition  instead  of  the 


"no  free  liqmds"  condition.  Some  states 
favor  this  approach,  as  it  may  minimize 
the  chance  for  later  solveiit  releases. 
They  argue  that  this  condition  may 
result  in  better  solvent  management  and 
less  frequent  receipt  of  free  liquids  at 
handling  or  combustion  facilities.  This 
approach  differs  bom  what  we  are 
proposing  in  that  it  would  require  that 
each  wipe  could  not  drip  solvent  when 
hand  wrung.  Some  stakeholders  argued 
that  such  a  requirement  would  be  a 
substantial  change  bom  current  state 
policies  on  bee  liquids  and  would  be 
bvuxlensome  for  generators  to 
implement.  They  also  argue  that  this 
would  expose  wipes  to  the  air  more 
than  necessary  and,  in  essence,  would 
require  that  the  wipes  be  wrung  - 
immediately  prior  to  placement  on  the 
shipping  vehicle,  further  burdening 
generators.  Based  on  these  concerns,  we 
are  not  including  "when  wnrung"  as  part 
of  the  "no  free  liquids"  condition  in  this 
proposal,  but  are  seeking  information  on 
whether  the  benefits  of  an  extra  step  of " 
solvent  removal  at  the  generator 
outweigh  the  limitations  of  these 
concerns. 

c.  Request  for  Comment 

We  request  conunent  on  our  proposed 
"no  free  liquids"  condition  and  our 
decision  not  to  propose  a  "no  bee 
liquids  when  wrung"  condition. 

d.  How  Ccui  Generators  Meet  the  "No 
Free  Liquids"  Condition? 

Presently,  state  agencies  have 
established  several  methods  for 
verifying  compliance  with  state- 
imposed  "no  free  liquids"  standards  for 
a  container  or  individual  wipe.  The 
majority  of  states  require  the  use  of  the 
Paint  Filter  Test  (SW-846  Method  9095) 
though  other  specified  methods  include 
the  Liquids  Release  Test  (SW-846 
Method  9096),  and  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  (SW-846  Method  1311).  The 
Commonwealth  of  Massachusetts  has 
established  a  "one  drop"  standard, 
where  generators  must  ensure  that  the 
wnringing  of  a  wipe  will  not  result  in  a 
drop  of  liquid  flowing  from  the  material. 
We  understand  that,  although  these  are 
by  no  means  the  only  ways  of  meeting 
the  "no  free  liquids"  condition,  if 
generators  meet  any  of  these  state 
standards  or  if  they  hand  wring  wipes, 
it  is  unlikely  that  the  'no  free  liquids" 
condition  proposed  today  would  be 
violated. 

In  this  proposal,  EPA  intends  for 
compliance  with  the  "no  free  liquids" 
condition  to  be  determined  by  a 
practical  test.  That  is,  does  a  wipe  drip 
liquid  from  it  when  held  for  a  short 
period  of  time,  for  example,  when  being 
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transferred  from  one  container  tq, 
another?  One  way  a  fecility  or  an 
inspector  could  test  for  compliance  with 
this  condition  would  be  to  place  two 
containers  adjacent  to  one  another  and 
to  transfer  wipes  from  one  container  to 
the  other.  If  they  drip  liquid  during 
transfer,  or  if  there  are  free  liquids  in  the 
bottom  of  the  container,  they  would  not 
meet  the  "no  free  liquids"  condition. 
Generators  and  inspectors  would  have 
to  make  siue  they  are  checking  the 
industrial  wipes  at  the  bottom  of 
containers,  as  well  as  at  the  top  for 
release  of  free  liqmds  because 
percolation  could  cause  solvents  to  sink 
and  saturate  the  wipes  at  the  bottom  of 
any  given  container.  Facilities  could 
also  check  for  compliance  with  the 
condition  by  usii^  screen-bottomed 
drums  and  checking  the  bottom  portion 
of  the  drum  for  liquid  solvent. 

As  stated  above,  rather  than  checking 
all  wipes  for  free  liquids,  generators 
could  hand  wring  wipes  before 
placement  in  containers  or  send  wipes 
through  a  mechanical  wringer, 
centrifuge,  or  use  any  other  effective 
method  as  a  way  to  ensure  that  free 
liquids  are  not  present.  Stakeholders 
bom  the  printing  industry  have 
recommended  to  EPA  that  we  specify  a 
list  of  acceptable  technologies  that 
would  meet  the  "no  free  liquids" 
condition  for  the  proposed  exclusion 
from  the  definition  of  hazardous  waste, 
and  that  we  also  specify  the  above 
performance  standard  as  a  catch  all  to 
account  for  new  technologies  that  are 
developed  in  the  future.  Printing 
industry  stakeholders  believe  this 
option  would  clarify  for  them  and  other 
industrial  sectors  those  technologies 
that  would  pass  the  "no  free  liquids" 
performance  standard  so  that  no 
uncertainty  exists  on  the  part  of  either 
generators  or  EPA  and  state  inspectors. 
While  imderstanding  generator 
concerns,  EPA  is  not  proposing  in 
today's  Federal  Register  specific 
regulatory  language  which  identifies 
those  technologies  that  would 
presumptively  meet  the  "no  free 
liquids"  condition.  Nevertheless,  the 
Agency  provides  some  discussion  of  the 
specific  technologies  EPA  has  examined 
that  can  reduce  the  amount  of  solvents 
in  industrial  wipes  to  meet  the  "no  free 
liquid"  condition  both  in  this  Preamble 
and  in  the  Technical  Background 
Document  for  this  proposal. 

Generators  also  have  the  option  to  use 
their  knowledge  of  their  processes  to 
determine  that  their  wipes  contain  no 
free  liquids.  For  example,  a  generator 
may  know  that  a  certain  process 
requires  only  small  amounts  of  solvent 
on  each  wipe  and,  therefore,  free  liquids 
are  unlikely  to  be  present. 


e.  Requi  )st  for  Comment 

EPA  IS  taking  comment  oii  our 
proposed  approach  to  determining  if  the 
"no  fre^  liquids"  condition  is  met.  Are 
there  other  approaches  EPA  should  have 
considel^d  in  this  proposal?  The 
Agency  jalso  soUcits  comment  on  the 
printinf  industry's  suggestion  that  the 
final  ru  e  should  specify  a  list  of 
technol  >gies  that  would  he  considered 
to  meet  the  condition  to  assist  in  the 
implementation  of  and  compliance  with 
this  rul( . 

7.  "Exol  ic"  Solvents 

In  the  process  of  developing  this 
proposal  rulemaking,  the  Agency  has 
learned  that  there  are  new,  "exotic" 
solventi  on  the  market,  such  as  terpenes 
and  citric  acids,  that,  while  labeled  as 
non-ha:  ardous,  could  actually  be 
flamma  tie.  Although  the  solvents  do 
not  exh  bit  the  ignitabilify  characteristic 
in  40  CFR  261.21,  stakeholders  have 
told  us  that,  under  certain  conditions 
that  hav|e  yet  to  be  determined,  oxygen 
can  mix  with  the  industrial  wipes  that 
contain  these  exotic  solvents  and 
spontan  90usly  combust.  According  to 
some  re  iresentatives  of  industrial 
laundri(  s  and  fire  marshals,  resulting 
fires  hai  e  caused  major  damage  to 
facilitie$.  Some  stakeholders  have 
suggested  that  EPA  propose  that 
generatj  ttg  facilities  be  allowed  to 
transpoi  t  their  industrial  wipes  off  site 
with  fre  i  liquids  if  the  facility  is  using 
one  of  t]  lese  "exotic"  solvents  that  could 
react  or  spontaneously  combust,  so  that 
generati  rs  can  wet  down  the  wipes  with 
water  prior  to  sending  them  off  site. 
They  e}^lain  that  this  is  consistent  with 
what  lasndries  do  now  with  their 
customers. 

We  rmuest  information  and 
comments  on  these  "exotic"  solvents 
and  how  they  are  presently  managed. 
We  would  like  to  know  which  solvents 
that  woiild  ciurently  be  considered 
hazarda  us  wastes  are  viewed  as 
"exotic' '  and  for  which  solvents 
commei  iters  believe  a  "no  free  liquids" 
conditi(  n  would  be  problematic.  We 
request  information  on  docimiented 
cases  of  combustion  caused  by  a  lack  of 
free  liqi  ids.  We  also  request  comments 
on  whel  her  the  final  rule  should  give 
contain  >rs  with  wipes  contaminated 
with  exi  >tic  solvents  special 
conside  *ation,  particiilarly,  allowing  the 
solvent!  to  be  wetted  down  with  water 
during  I  ccumulation  and  transportation 
and,  fui  her,  what  other  conditions 
should  >e  placed  on  management  of 
these  m  iterials  if  special  consideration 


were  to 


)e  given. 


8.  Generators  That  Remove  Solvent 
From  Industrial  Wipes 

a.  Regulatory  Status  of  Removed  Solvent 

Any  solvent  removed  from  an 
industrial  wipe  by  a  generator  may  be 
subject  to  regulation  as  a  hazardous 
waste.  Therefore,  the  generating  facility 
would  be  required  to  determine  whether 
the  solvent  removed  bova  the  industrial 
wipe,  if  it  is  not  reused,  is  listed  as  a 
hazardous  waste  or  exhibits  a 
characteristic  of  a  hazardous  waste  as 
defined  in  40  CFR  part  261,  and,  if  so, 
manage  the  solvmt  according  to 
prescribed  RCRA  regulations  under  40 
CFR  parts  260-268  and  270. 

b.  Regulatory  Status  of  Solvent  Removal 
Technologies 

Under  today's  proposed  exclusion 
from  the  definition  of  hazardous  waste, 
the  solvent-contaminated  wipes  would 
not  be  hazardous  waste  at  the  time  they 
undergo  solvent-removal.  Therefore, 
solvent  removal  technologies  would  not 
be  considered  treatment  of  hazardous 
waste  imder  RCRA  and  such  operations, 
whether  they  be  conducted  by 
generators  or  handling  facilities,  would 
not  be  considered  to  be  treating 
hazardous  waste  and  would  not  require 
a  RCRA  permit.  Because  under  today's 
proposed  rule  solvent  extraction  would 
not  trigger  RCRA  treatment  standards, 
generators  may  be  more  likely  to  recover 
solvent  for  reuse  and  reduce  the  amount 
of  solvent  that  they  purchase. 

9.  Proposed  Conditions  for  Intra- 
Company  Transfers 

a.  Proposed  Condition 

Several  stakeholders,  particularly 
those  who  use  large  numbers  of  wipes 
daily  with  large  amoimts  of  solvent  on 
each  wipe,  would  like  the  flexibility  of 
not  having  to  meet  the  "no  free  liquids" 
condition  when  transferring  their  wipes 
off  site  to  an  intra-company  fecility  that 
would  extract  the  solvents  from  the 
wipes.  Several  states  already  allow  these 
kinds  of  transfers  to  be  made  when  both 
the  generating  fecility  and  the  extracting 
facility  are  part'of  the  same  company. 
Under  the  proposed  condition,  the 
extracted  solvent  at  this  point  could 
either  be  returned  to  the  originating 
customer  or  sold  to  another 
mamufacturer  for  reuse  as  a  feedstock  in 
a  manufecturing  or  service  operation. 
Alternatively,  when  the  economics  of 
solvent  recycling  are  not  favorable,  the 
extracted  solvents  coidd  be  disposed  of 
as  a  hazardous  waste. 

To  encourage  reclamation  and 
recycling  of  the  solvents  in  the  wipes, 
today  we  are  proposing  to  allow 
industrial  wipes  to  qualify  for  the 
exclusion  bom  the  definition  of 
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hazardous  waste  if  the  generator 
transfors  solvent-contaminated 
industrial  wipes  containing  firee  liquids 
between  their  own  facihties  and  if  the 
receiving  facility  has  a  solvent- 
extraction  and/or  -recovery  process  that 
will  remove  sufGcient  solvent  to  ensure 
the  wipes  meet  either  the  "dry" 
condition  or  the  "no  free  liquids" 
condition.  Generators  taking  advantage 
of  this  part  of  the  rule  could  then  use 
one  piece  of  solvent-extraction 
equipment  to  serve  industrial  wipes 
from  several  of  the  company's 
generators.  EPA  hopes  that  allowing 
intra-company  transfers  of  free  liquid 
under  these  conditions  would 
encoiuage  companies  to  obtain 
advanced  solvent  recovery  equipment 
that  they  would  not  purchase  for  use  at 
just  one  of  their  facilities. 

Of  coiuse,  to  be  eligible  for  the 
exclusion  from  the  definition  of 
hazardous  waste,  the  industrial  wipes 
must  meet  the  other  conditions 
described  in  this  notice.  SpecificaUy, 
the  generators  would  be  required  to 
manage  the  wipes  and  free  liquids  in  the 
same  way  as  they  would  when  they  are 
under  the  hazardous  waste  exclusion. 
They  would  be  required  to  accumulate 
the  wipes  and  solvents  in  non-leaking 
covered  containers  and  to  transport  the 
industrial  wipes  in  containers  that  are 
designed,  constructed  and  managed  to 
minimize  loss  to  the  environment  and 
labeled  "Excluded  Solvent- 
Contaminated  Wipes."  EPA  is  proposing 
the  same  performance  standards  as  for 
wipes  meeting  the  "dry"  and  the  "no 
free  liquids"  conditions,  but  note  that 
because  of  the  free  liquids  transported 
with  these  wipes,  not  all  types  of 
containers  are  likely  to  be  appropriate 
[e.g.,  cloth  bags  are  not  likely  to 
minimize  loss  for  wipes  containing  free 
liquids).  The  solvent,  once  extracted, 
would  have  to  be  managed  as  a  RCRA 
hazardous  waste  if  going  to  disposal.  In 
the  end,  we  believe  this  option  would 
result  in  substantial  savings  for 
generators  of  solvent-contaminated 
industrial  wipes,  as  well  as  in  increased 
solvent  recovery  by  generators. 

As  stated  above,  generators  can  only 
take  advantage  of  this  condition  when 
the  handling  facility  is  in  the  same 
company  as  the  generator.  EPA  is 
seeking  comment  on  whether  intra- 
company  transfers  should  include 
aviates,  subsidiaries,  and  parent 
companies  as  eligible  for  this  provision. 

EPA  is  making  this  condition 
applicable  to  just  intra-company 
transfers  because  the  Agency  believes 
the  management  of  the  free  liquids  in 
transportation  to  prevent  loss  or  spills  is 
likely  to  be  more  comprehensive  when 
the  whole  transaction  occvus  within  one 


company.  Communication  is  likely  to  be 
better  between  the  entities  transporting 
and  receiving  the  waste  if  they  are  in 
one  company,  as  would  oversight  over 
the  entire  generation,  transportation, 
and  recovery  system  to  ensiue  that 
solvents  are  being  recovered. 

Several  potential  benefits  to  allowing 
such  shipments  under  the  conditional 
exclusion  from  hazardous  waste  include 
the  additional  opportimities  for 
increased  recycling  because  some 
generating  facilities  would  find 
recycling  solvent  more  convenient  when 
not  having  to  meet  the  "no  free  hquids" 
condition.  As  stated  elsewhere  in  this 
proposal,  several  technologies  already 
exist  to  extract  and/or  recover  the  spent 
solvent  contained  on  industrial  wipes 
both  economically  and  safely.  In 
addition,  there  are  likely  to  be 
environmental  benefits  because  solvent 
that  would  have  been  sent  to 
combustion  or  disposal  in  a  landfill 
would  be  recovered  and  reused. 

b.  Other  Options 

Additional  Conditions  for  Intra- 
Company  Transfers 

On  the  basis  of  discussions  with  state 
implementors  and  stakeholders,  EPA  is 
considering  adding  conditions  to  this 
provision  in  the  proposed  rule. 
Specifically,  we  are  considering: 

(i)  Requiring  a  one-time  notification  to 
the  state  to  alert  the  state  that  the 
generator  is  taking  advantage  of  the 
intra-company  transport  allowed  luider 
this  exclusion; 

(ii)  Maintenance  of  appropriate 
business  records  that  identify  where  the 
industrial  wipes  are  being  managed  and 
where  the  recovered  solvent  is  being 
sent; 

(iii)  Compliance  with  RCRA's 
employee  training  and  emergency 
response  requirements  in  40  CFR  part 
262,  and 

(iv)  Transfer  of  the  industrial  wipes 
with  bee  liquids  in  closed  (i.e.,  sealed) 
containers. 

Inter-Company  Transfers 

Some  stakeholders  have  also 
suggested  that  EPA  propose  to  allow 
transfers  of  solvent-contaminated 
industrial  wipes  with  bee  liquids 
between  companies  for  solvent 
extraction.  This  option  would  allow 
generators  to  ship  solvent-contaminated  ■ 
industrial  wipes  with  bee  liquids  to  any 
facility  if  the  receiving  facilify  uses 
solvent  extraction  to  remove  enough 
solvent  from  the  industrial  wipes  for 
them  to  meet  the  "no  bee  liquids" 
condition  required  for  shipment  to  a 
laundry.  This  option  would  allow  more 
facilities  to  take  advantage  of  this 


provisicm  than  the  intra-company 
provision  would  allow  and  may 
encourage  more  use  of  advanced 
solvent-extraction  technologies  on  these 
materials  resulting  in  more  potential 
recovery  and  reuse  of  solvents.  EPA  did 
not  propose  this  option  because  it 
behevQS  currendy  that  intra-company 
transfers  would  maintain  better  control 
of  the  industrial  wipes  during 
transportation  and  woidd  better  prevent 
releases  than  transfers  between  different 
companies.  However,  we  request 
comment  on  this  premise  and  this 
.  option  for  transfer  of  industrial  wipes. 

c.  Request  for  Comment 

EPA  seeks  comment  on  whether  intra- 
company  shipments  of  industrial  wipes 
containing  free  liquids  shoidd  be 
allowed  under  the  conditions  of  the 
exclusion  from  the  definition  of 
hazardous  waste  and  whether  this  ' 

provision  woidd  be  likely  to  fecilitate 
the  recovery  of  hazardous  solvents. 

As  stated  above,  we  seek  comment  on 
whether  EPA  should  consider  parent 
companies,  subsidiaries,  and  affifiates 
as  eligible  for  the  intra-company  transfer 
provision.  EPA  also  seeks  comment  on 
whether  the  intra-company  transfer 
provision  should  include  a  distance 
limit,  such  that  only  facilities  shipping 
their  wipes  and  solvents  the  prescribed 
distance  or  less  would  be  eligible  for  the 
intra-company  transfer  option. 

EPA  also  seeks  comment  both  on 
whether  the  additional  conditions 
discussed  in  Section  V.B.Q.b.  should  be 
included  and  also  on  whether  we  . 

should  expand  the  provision  to  allow 
industrial  wipes,  under  the  conditional 
exclusion  from  hazardous  waste,  to  be 
sent  with  bee  liquids  to  third-party 
solvent-extraction  facilities. 

10.  Proposed  Conditions  for 
Management  at  Handling  Facifities 

a.  Proposed  Conditions 

Of  all  the  handlers,  generators  have 
the  primary  responsibility  for  assuring 
that  the  industrial  wipes  they  transport 
off  site  meet  the  conditions  for  the 
hazardous  waste  exclusion,  but  non- 
landfill  fecilities  which  receive 
disposable  industrial  wipes,  such  as 
combustors  or  handling  facilities  that 
perform  further  solvent  removal,  would 
also  need  to  meet  certain  jminimnTn 
conditions  for  the  wipes  to  remain 
excluded  from  the  definition  of 
hazardous  waste.  First,  diuing  the  time 
between  when  the  wipes  arrive  on  site 
and  when  the  facility  first  introduces 
them  into  their  process  (e.g.,  when  the 
wipes  are  removed  from  their  container 
and  placed  in  a  solvent-extractor),  these 
facilities  must  store  solvent- 
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contaminated  industrial  wipes  either  (a) 
in  containers  that  are  designed, 
constructed,  and  managed  to  minimize 
loss  to  the  environment  that  would  meet 
the  transportation  conditions  in  today's 
proposal,  or  (b)  in  non-leaking  covered 
containers  that  would  meet  the 
generator  conditions  in  today's 
proposal. 

Tne  second  condition  is  that  if  ' 
fiacilities  (other  than  those  intra- 
company  fociUties  where  solvent  is 
removed)  receive  solvent-contaminated 
industrial  wipes  with  free  liquids,  in 
order  to  retain  the  exclusion  from  the 
definition  of  hazardous  waste  for  the 
wipes,  the  facility  would  be  required  to 
either  (a)  return  the  container  (with  the 
wipes  and  liquid)  to  Jhe  generator  as 
soon  as  reasonably  practicable  (e.g., 
with  the  next  scheduled  delivery),  or  (b) 
recover  any  liquid  solvent  that  arrives  at 
the  fodlity  and  properly  manage  it 
imder  federal  or  state  hazardous  waste 
regulations,  as  applicable.  When 
returning  the  wipes  and  liquid  to  the 
generator,  the  facility  would  have  to 
transport  them  in  containers  that  meet 
the  original  shipment  condition,  but 
would  not  be  required  to  use  a 
hazardous  waste.manifest. 

The  objective  of  this  condition  is  to 
address  situations  where  free  liquids 
arrive  with  industrial  wipes  at  a 
handling  facility  through  no  fault  of  the 
handling  facility.  A  shipment  of 
industrial  wipes  would  be  considered  to 
contain  free  liquids  either  if  solvent 
drips  from  the  wipes  or  if  there  are  free 
liquids  in  the  bottom  of  the  container  of 
industrial  wipes.  Rather  than  subject  the 
industrial  wipes  to  RCRA  hazardous 
waste  requirements  in  this  situation, 
EPA  is  proposing  that  they  be  allowed 
to  be  further  processed  to  ensure  that 
the  conditions  of  the  hazardous  waste 
exclusion  are  met  and  that  removed 
solvents  are  appropriately  managed 
either  by  the  receiving  facility  or  the 
original  generator.  We  believe  this  can 
be  done  safely  and  we  also  believe  that 
this  will  provide  additional  incentive 
for  solvent  recovery.  At  any  time  that 
hazardous  solvents  are  spilled  or  leaked 
from  a  barrel  of  excluded  wipes  at  a 
laundry  or  handling  facility,  or  are 
otherwise  mismanaged,  we  would 
consider  this  to  be  disposal  and  the 
handling  facility  managing  the  solvents 
would  be  responsible  for  cleaning,  up 
the  spill. 

b.  Request  for  Comment 

EPA  seeks  comment  on  the  above 
conditions  for  handling  facilities  that 
manage  indiistrial  wipes.  EPA  also 
requests  comment  on  whether  handling 
facilities  receiving  shipments  of  wipes 
that  do  not  meet  ^e  "no  bee  liquids" 


"~ 1 

conditio  m  should  be  required,  as  in  the 

case  of  some  other  conditional 

exclusions,  to  submit  a  notification  to 

the  stat^  or  EPA  region  implementing 

RCRA  tb  inform  them  that  the  "no  free 

liquids' '  condition  had  not  been  met. 

11.  Mai  agement  of  Industrial  Wipes 
Contaii  ing  Co-Contaminants 

Toda;  r's  proposed  rule  is  not  intended 
to  oven  ide  EPA's  mixture  and-derived- 
from  ru  e  regarding  contaminants  on 
industr  al  wipes  other  than  the  solvents 
specifie  d  in  this  proposal.  In  addition  to 
these  sqlvents,  spent  industrial  wipes 
from  industrial  applications  may  be 
contaminated  with  material  removed 
during  tbe  industrial  process — anjrthing 
from  dirt  and  grease  to  listed  hazardous 
wastes.  The  presence  of  these  co- 
contaminants  may  make  the  industrial 
wipes  s  ibject  to  the  hazardous  waste 
mixture  rule  (40  CFR  261.3(a)(2){iv)), 
which  a  tates  that  a  mixtvire  made  up  of 
any  ami  tunt  of  a  nonhazardous  solid 
waste  and  any  amount  of  a  listed 
hazardous  waste  is  a  listed  hazardous 
waste.  "Therefore,  if  the  wipe  contains  a 
listed  v\teste  other  than  the  identified 
solvents,  it  would  still  be  considered  a 
listed  hazardous  waste  and  would  no 
longer  ^e  eligible  for  the  conditional 
exclusion  from  the  definition  of 
hazardous  waste  being  proposed  today. 

Solvent-contaminated  industrial 
wipes  tiat  exhibit  a  characteristic  of 
hazardGfus  waste  due  to  co-contaminants 
also  are  not  eligible  for  the  hazardous 
waste  e:  :clusion,  unless  the 
charact*  ristic  is  ignitability. 
Specific  ally,  EPA  is  proposing  that 
industri  al  wipes  that  would  exhibit  the 
charact(  ristics  of  toxicity,  corrosivity,  or 
reactivi  y  because  of  wastes  with  which 
they  are  co-contaminated  would  not  be 
eligible  ifor  the  conditional  exclusion. 
On  the  { ither  hand,  because  the 
industri  il  wipes  are  already  likely  to  be 
ignitabli  s  because  of  the  nature  of  the 
solvents  on  them,  and  because  this  risk 
is  mana  ;ed  by  the  conditions  of  the 
exclusif  n  from  hazardous  waste,  wipes 
co-conti  minated  with  ignitable  waste 
would  remain  eligible  for  the  exclusion 
if  they  itieet  its  olier  conditions. 
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Solvent 

in  ComHustors 

a.  Propc  sed  Condition 

Basec  on  the  results  of  our  risk 
screenii  g  analysis  discussed  in  Section 
Vn  of  tl]  is  preamble,  we  are  proposing 
that  mu  licipal  and  other  non-hazardous 
waste  cimbustors  be  allowed  to  bum 
solvent-contaminated  industrial  wipes 
that  me(  it  the  proposed  conditions  for 
the  excl  ision  from  the  definition  of 


hazardous  waste.  Facilities  managing 
these  wipes  would  have  to  ensure  that 
the  wipes  remain  in  containers  that 
meet  today's  proposed  transportation 
condition  until  th^'  enter  the 
combustion  process.  Also,  if  a  > 

combustion  £acility  finds  wipes  with 
free  liquids  when  it  initiates  processing 
of  the  wipes,  like  other  handlers,  it 
would  have  the  choice  of  removing  the 
bee  liquids  and  managing  them  as  a 
hazardous  waste  or  closing  the 
container  aind  sending  the  wipes  back  to 
the  originating  generator.  When 
returning  the  wipes  and  liquid  to  the 
generator,  the  combustor  would  have  to 
transport  them  in  containers  that  meet 
the  original  shipment  condition,  but 
would  not  need  to  use  a  hazardous 
waste  manifest 

b.  Basis  for  Condition 

Allowing  combustion  of  industrial 
wipes  in  municipal  waste  combustors 
(MWCs)  and  other  non-hazardous  waste 
combustion  units,  such  as  commercial 
and  industrial  solid  waste  incinerators 
(circumstances  when  the  industrial 
wipes  are  used  as  a  fuel  are  included) 
is  a  viable  alternative  for  managing 
conditionally-excluded  industrial 
wipes.  First,  combustion  facility 
owners/operators  should  be  .screening 
industrial  wipes  contaminated  with 
hazardous  solvents  that  arrive  at  their 
facilities  to  ensure  they  do  not  violate 
local  permit  conditions.  In  addition, 
these  combustors  are  easily  capable  of 
destrojdng  the  solvent  in  contaminated 
industrial  wipes.  As  described  in  more 
detail  in  Section  IV.F.ll  of  the 
Technical  Backgroimd  Docimient,  EPA 
has  promulgated  revised  air  emission 
requirements  imder  the  New  Source 
Performance  Standards  (NSPS)  for  large 
new  and  existing  MWCs  (facilities 
managing  more  than  250  tons  of  waste 
per  day)  and  revised  NSPS  air  emission 
requirements  for  smaller  MWCs 
(facilities  managing  less  than  250  tons  of 
waste  per  day).  EPA  has  also 
promulgated  NSPS  for  commercial  and 
industrial  solid  waste  incinerators  (65 
FR  75338,  December  1,  2000).  These 
NSPS  standards  for  non-hazardous 
waste  combustors  provide  a  level  of 
protection  comparable  to  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  hazardous 
waste  incinerators  and  should  ensure 
that  at  least  99.99  percent  of  the  solvent 
in  contaminated  industrial  wipes  is 
removed  or  destroyed.  Also,  as  stated  in 
Section  VII.C.2.,  the  risk  analysis  for 
this  proposal  indicated  that  none  of  the 
solvents  would  exceed  health 
benchmarks  if  the  ash  were  disposed  in 
a  landfill. 
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c.  Request  for  Comment 

We  request  comment  on  oiu-  approach 
of  allowing  solvent-contaminated  wipes 
to  be  managed  in  Municipal  Waste 
Combustors  and  other  non-hazardous 
waste  combustors  provided  they  meet 
the  other  conditions  described  in 
today's  Preamble. 

13.  Disposal  of  Treatment  Residuals 
From  Mimicipal  Waste  and  Other 
Combustion  Facilities 

Under  today's  proposed  rule,  when 
solvent-contaminated  industrial  wipes 
meet  the  conditions  of  the  exclusion 
from  the  definition  of  hazardous  waste 
before  being  combusted,  they  would  not 
be  considered  a  hazardous  waste. 
Therefore,  the  mixture-  and  derived- 
from  rule  does  not  apply  to  the  ash 
derived  from  the  burning  of  these 
materials.  In  other  words,  the  ash 
generated  by  a  MWC  or  other 
combustion  facility  is  a  newly-generated 
waste  and  is  subject  to  the  waste 
identification  requirements  of  40  CFR 
parts  261  and  262.  Owners  and 
operators  of  MWCs  and  other 
combustion  facilities  must  determine 
whether  or  not  the  ash  generated  at  their 
facilities  exhibits  one  or  more  of  the 
characteristics  of  hazardous  waste.  They 
may  do  so  by  knowledge  of  the  wastes 
they  receive  and/or  generate,  coupled 
wi"th  knowledge  pf  the  capability  of 
their  combustor  facility  or  by  testing.  If 
they  determine  that  MWC  ash  exhibits 
the  hazardous  characteristic,  the  ash 
must  be  managed  as  a  hazardous  waste 
in  compliance  with  all  applicable 
subtitle  C  management  requirements, 
including  the  land  disposal  restrictions. 

C.  Conditions  for  the  Exclusion  From 
the  Definition  of  Solid  Waste  for 
Reusable  Industrial  Wipes 

1.  Why  Is  EPA  Proposing  To  Exclude 
Reusable  Solvent-Contaminated 
Industrial  Wipes  From  the  Definition  of 
Solid  Waste? 

EPA  is  proposing  today  to 
conditionally  exclude  reusable  solvent- 
contaminated  industrial  wipes  from  the 
regulatory  definition  of  solid  waste.  One 
of  the  reasons  EPA  is  proposing  an 
exclusion  from  solid  waste  for  these 
materials,  as  opposed  to  the  definition 
of  hazardous  waste  exclusion  proposed 
for  disposable  industrial  wipes,  is  that  * 
the  Agency  believes  that  reusable 
solvent-contaminated  industrial  wipes 
are  commodity-like.  (See  Section  IV.B.2 
for  a  detailed  explanation  of  the 
Agency's  basis  for  this.)  Those  wipes 
that  have  had  fr^e  liquids  removed  are 
similar  to  partially-reclaimed  materials 
because  solvent  removal,  reclamation, 
laundering  or  dry  cleaning  of  wipes 


removes  solvent  bom  the  wipe.  EPA 
believes  that  the  conditions  for  the 
exclusion  frtim  solid  waste  are 
appropriate  because  they  ensure  that  the 
manner  in  which  generators  and 
laimdries  manage  these  materials  is 
consistent  with  how  companies  would 
manage  a  valuable  conunodity.  For 
these  reasons,  today's  proposed 
exclusion  from  the  definition  of  solid 
waste  is  applicable  only  to  industrial 
wipes  that  are  being  reclaimed  for  reuse 
through  a  cleaning  or  laundering 
process.  EPA  does  not  consider  other 
types  of  recycling  or  reclamation,  such 
as  blending  wipes  into  a  fuel,  as  being 
eligible  for  this  proposed  exclusion  from 
solid  waste.  Note,  however,  that  as 
discussed  in  Section  IV  of  today's 
preamble,  any  solvent-contaminated 
industrial  wipe  which  will  be  reused  as 
a  wipe  can  be  managed  imder  the 
conditions  for  reusable  wipes  even  if  it 
was  manufactured  for  one-time  use. 
Likewise,  any  solvent-contaminated 
industrial  wipe  not  being  sent  for  reuse 
must  be  managed  as  a  disposable 
industrial  wipe. 

EPA  believes  that  the  conditions 
proposed  for  management  of  disposable 
solvent-contaminated  industrial  wipes, 
described  in  detail  above,  in  addition  to 
ensiiring  that  wipes  don't  pose  a 
substantial  hazard,  are  what  generators 
and  handlers  would  do  in  handling 
valuable  commodities.  Because  of  this, 
EPA  is  proposing  many  of  the  same 
conditions  for  the  exclusion  from  the 
definition  of  solid  waste  for  reusable 
wipes  as  we  are  proposing  for  the 
exclusion  from  the  definition  of 
hazardous  waste  for  disposable 
industrial  wipes.  Nevertheless,  in 
several  places  where  it  is  appropriate,  as 
described  below,  we  are  proposing 
di£Ferent  conditions  for  reusable  wipes. 

This  section  details  a  number.of 
proposed  conditions  that  specifically 
would  ensure  that  reusable  solvent- 
contaminated  industrial  wipes  are 
handled  as  valuable  commodities,  such 
as  the  condition  that  industrial  wipes 
must  not  contain  free  liquids  and  ihe 
container  conditions  for  accumulation, 
transportation,  and  handling  of  solvent- 
contaminated  industrial  wipes.  Solvent 
spillage  from  free  liquids  or  leaking 
containers  would  increase  the  costs  of 
managing  industrial  wipes  incurred  by 
laundries  both  diuing  transportation 
and  at  the  cleaning  plant,  thus 
devaluing  the  overall  worth  of  reusable 
industrial  wipes.  In  addition,  bee 
liquids  arriving  with  the  wipes  would 
require  laundries  to  incur  the  increased 
costs  of  disposing  or  otherwise 
managing  the  contaminated  solvents, 
again  reducing  the  overall  value  of  the 
reusable  industrial  wipes.  Additionally, 


because  of  the  flammable  nature  of 
many  of  the  solvents  to  which  this 
proposal  applies,  proper  containers  and 
the  reduction  of  firiee  liquids  reduces  the 
fire  hazard  posed  by  industrial  wipes. 
,We  believe  that  companies  which  value 
their  indiistrial  wipes  would  be  likely  to 
manage  them  in  a  manner  that  protects 
their  fecility  bom  fire  damage  and  that 
protects  them  from  loss  of  value,  which 
would  occur  if  the  wipes  were  to  catch 
on  fire. 

Some  laimdries  recover  solvents  from 
the  industrial  wipes,  but  their  economic 
interest  lies  principally  in  the  wipes 
themselves.  Management  of  free  liquids 
to  ensure  compliance  with  pretreatment 
standards  established  by  local  sewer 
authorities  and  to  guard  against  fire 
hazards  could  increase  overall  operating 
costs.  However,  conditions  that  ensure 
the  use  of  appropriate  containers  and 
that  restrict  the  amount  of  solvents 
coming  into  the  laundries,  as  described 
above,  always  enhance  the  value  of 
solvent-contaminated  industrial  wipes 
to  the  laimdries. 

2.  Applicable  Solvents 

Unlike  the  proposed  exclusion  bom 
the  definition  of  hazardous  waste  for 
industrial  wipes  sent  for  disposal  in 
municipal  or  other  non-hazsuxlous  waste 
landfills,  which  is  not  applicable  to  11 
of  the  listed  solvents,  the  proposed 
exclusion  from  the  definition  of  soUd 
waste  is  applicable  to  wipes 
contaminated  with  all  hazardous 
solvents.  The  central  question  in  solid 
waste  determinations  is  whether  the 
material  has  been  discarded  and, 
therefore,  because  EPA  believes  reusable 
industrial  wipes  containing  solvents 
would  be  commodity-like  when 
generators  meet  the  proposed 
conditions,  the  conchtional  exclusion 
from  the  definition  of  solid  waste  would 
apply  to  wipes  contaminated  with  all 
hazardous  solvents.  Therefore,  wipes 
containing  the  solvents  in  Table  4, 
which  are  not  eligible  for  the  exclusion 
frtim  the  definition  of  hazardous  waste, 
would  be  eligible  for  the  exclusion  from 
the  definition  of  soUd  waste. 

3.  Proposed  Conditions  for  Initial 
Storage  and  Accumulation 

a.  Proposed  Condition 

The  proposed  conditional  exclusion 
bom  the  regulatory  definition  of  solid 
waste  would  apply  to  solvent- 
contaminated  industrial  wipes  at  the 
point  where  the  generator  ceases  using 
Aem.  If  the  wipes  are  managed 
according  to  the  proposed  conditions, 
they  are  not  considered  solid  waste. 

The  first  condition  the  industrial 
wipes  must  meet  is  an  accumulation 
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condition.  For  the  exclusion  from  the 
definition  of  solid  waste,  EPA  is 
proposing  the  same  performance-based 
on  site  managiement  condition  as  for  the 
exclusion  of  disposable  industrial  wipes 
from  the  definition  of  hazardous  waste: 
For  reusable  industrial  wipes,  the  user 
must  place  them  in  a  non-leaking, 
covered  container.  This  condition  is 
more  fully  described  above  in  Section 
V.B.2. 

One  point  that  would  differ  for 
reusable  solvent-contaminated 
industrial  wipes  is  that  under  an 
exclusion  from  the  definition  of  solid 
waste,  speculative  accumulation  would 
apply  for  these  materials.  This  means 
that  in  any  calendar  year,  75  percent  of 
the  material  accumulated  for  recycling 
must  actually  be  recycled.  If  this 
percentage  of  recycling  is  not  fulfilled, 
the  material  becomes  classified  as  a 
solid  waste.  The  speculative 
accimiulation  provision  ensures  that 
materials  that  have  been  excluded  from 
the  definition  of  solid  waste,  such  as 
solvent-contaminated  industrial  wipes, 
are  not  collected  indefinitely  under  that 
exclusion  instead  of  being  recycled. 
However,  because  of  the  business 
practiceis  between  industrial  launderers 
and  users  of  reusable  industrial  wipes 
described  above,  we  believe  that 
excluded  reusable  industrial  wipes  will 
be  traveling  between  users  and  ihe 
laundries  often  enough  that  the 
speculative  accumulation  provision  will 
not  be  a  concern. 

Currently,  management  standards  for 
accumulation  of  reusable  industrial 
wipes  differ  from  state  to  state  due  to 
varying  state  policies.  Some  states 
require  that  the  reusable  wipes  be 
handled  as  hazardous  waste  prior  to 
laundering,  some  require  the  use  of  best 
management  standards  or  the  use  of 
closed  containers,  and  other  states 
simply  exclude  reusable  industrial 
wipes  frtim  meeting  any  requirements. 
However,  some  trade  associations  and 
industrial  laundries  already  encourage 
their  members  and  customers  to  use 
closed  or  sealed  containers  during 
storage  and  transportation  of  solvent- 
contaminated  wipes. 

EPA  believes  that  the  proposed 
condition,  designed  to  minimize  loss  of 
solvents  into  the  environment,  ensures 
responsible  management  of  the  wipes.in 
a  manner  that  is  commodity-like  by   " 
preventing  the  loss  of  wipes,  preventing 
the  loss  of  solvent  which  could  be 
recovered  and  reused,  and  protecting 
against  risks  from  fires.  At  the  same 
time,  by  being  performance-based,  this 
approach  allows  for  a  wide  variety  of 
containers  to  be  acceptable  for 
accumulation  of  reusable  wipes. 
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b.  Othe^  Option 

As  with  disposable  industrial  wipes, 
EPA  is  (Considering  not  requiring  a 
RCRA-specific  condition  to  be  met  for 
accunnuation  of  reusable  solvent- 
contamipated  industrial  wipes  and 
instead  J-elying  on  OSHA  regulations 
and  any)  other  applicable  statutes.  This 
option  i !  fully  described  above  in 
section  /.B.2.b. 


c.  Request  for  Comment 

We 
conditidn 


request  comment  on  our  proposed 
for  acciunulating  reusable 
solvent-  contaminated  industrial  wipes 
in  covei  ad  containers  while  at  the 
generate  r's  facility,  as  well  as  the  option 
of  not  p  oposing  a  RCRA  standard,  but 
relying  i  »n  the  OSHA  regulations. 

4.  Propc  sed  Conditions  for  Containers 
Used  foi  Transportation 

a.  Propo  sed  Condition 

For  tn  tnsportation  of  reusable 
industrial  wipes,  we  are  proposing  that 
that  transport  reusable  solvent- 
industrial  wipes  off  site  to 
laundry,  a  dry  cleaner,  or 
that  removes  solvents  from 
wipes  prior  to  cleaning  must 
containers  that  are  designed, 
and  managed  to  minimize 
enviroimient;  this  is  the  same 
we  are  proposing  for 
e  industrial  wipes  that  are 

excluded  from  the 
of  hazardous  waste.  We 
his  condition  reflects  the 
in  which  a  commodity  would 
because  it  minimizes  the 
that  valuable  material  would 
,  lost  or  damaged  during 
ion. 
cjondition  is  more  fully  described 
Section  V.B.3.  Its  main 
e  is  that  it  allows  for  flexibility 
that  losses  are 
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an  indui  trial 
a  facilit 
industri  il 
do  so  in 
constru<  ted 
loss  to  t  te  ( 
conditic  n 
disposal  )1< 
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believe 
manner 
be  transfaorted 
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be  spilh  d 
transpo]  tat 

This 
above  it 
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while  as  suring  l 
minimis  ed 

b.  Plasti :  and  Cloth  Bags 

Used :  "eusable  wipes  are  often 
transpo]  ted  from  the  generator  to  the 
laundry  in  either  plastic  or  cloth  bags 
and  throughout  the  development  of  this 
proposal,  there  has  been  much 
discussibn  with  stakeholders  about  the 
use  of  SBch  bags  for  transportation  of 
industrikl  wipes  and  for  management  of 
them  onpe  they  arrive  at  the  laundry. 
Stakeholders  have  asked  whether  these 
bags  could  continue  to  be  used  imder 
the  proposed  exclusion  from  the 
definition  of  solid  waste. 

EPA  nas  chosen  to  propose  a 
performance  standard  for  this  condition 
because  it  provides  industry  the  ability 
to  be  creative  in  developing  less 
expensive  ways  to  reach  a  desired 


outcome.  A  performance  standard 
allows  for  use  of  a  wide  variety  of 
containers  so  many  generators  could 
continue  with  current  practices.  For 
example,  while  we  would  consider 
closed,  sealed,  impermeable  containers 
to  meet  this  condition,  plastic  or  cloth 
bags  that  were  cinched  shut  could  also 
potentially  meet  this  condition.  Cinched 
bags  would  reduce  exposed  siuface  area 
and  evaporative  loss  and,  provided  no 
bee  liquids  were  present,  might  not 
allow  liquid  solvents  to  leak.  However, 
at  any  time  that  hazardous  solvents  are 
spilled  or  leaked  during  transportation, 
we  would  consider  this  to  be  disposal 
of  a  hazardous  waste  and  those 
managing  the  industrial  wipes  at  the 
time  the  spill  occurred  would  be 
responsible  for  cleaning  up  the  spill  and 
returning  the  wipes  to  compliance  with 
the  conditions  of  the  exclusion  (i.e.,  the 
performance  standard). 

c.  Other  Options 

For  reusable  industrial  wipes,  EPA  is 
considering  two  alternatives  dining 
transportation:  (1)  requiring 
transportation  of  the  industrial  wipes  in 
impermeable  closed  containers,  or  (2) 
the  addition  of  a  provision  that  allows 
wipes  containing  less  than  five  grams  of 
solvent  to  be  transported  without  any 
management  standards. 

EPA  initially  considered  proposing 
that  all  generators  of  reusable  industrial 
-wipes  would  be  required  to  transport 
them  in  in^ermeable,  "closed" 
containers  (e.g.,  containers  with  the  lids 
screwed  on).  Representatives  of  the 
industrial  laundries  (the  Uniform 
Textiles  Trade  Association)  questioned 
the  need  to  require  closed  containers 
because  they  believe  it  would  require 
them  to  purchase  new  and  larger  trucks 
for  storage  diuing  transit.  In  addition, 
they  expressed  concern  that  those 
transporting  industrial  wipes  would  not 
be  able  to  determine  if  free  liquids  were 
present  within  a  closed  container  with 
a  lid  screwed  on  without  further 
handling  of  the  container  and  wipes. 
Unlike  checking  the  bottom  of  a  bag  for 
liquids,  unsealing  these  containers 
would  be  time  consiuning  and  would 
expose  more  of  the  solvents  to  the  air. 
In  addition,  they  argue  that  if  the 
transporters  of  tiie  wipes  are  unable  to 
determine  at  the  time  of  pick-up 
whether  there  are  free  liquids  in  the 
container,  this  inay  result  in  an 
unnecessary  burden  falling  on  the 
handlers  were  free  liquids  to  arrive  at 
their  site.  Based  on  these  concerns,  we 
are  not  proposing  this  alternative,  but 
believe  the  approach  taken  in  today's 
proposed  regulation  addresses  these 
concerns  and  will  ensure  protection  of 
human  health  and  the  environment 
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The  second  alternative,  regarding 
{dlowing  wipes  that  contain  less  than 
five  grams  of  solvent  to  be  transported 
without  management  controls,  is  more 
fully  described  above  in  section  V.B.3.b. 

d.  Request  for  Comment 

We  request  comment  on  the  proposed 
transportation  condition,  the 
alternatives  considered,  and  on  the 
ability  of  cloth  bags  to  meet  the 
proposed  performance  standard. 

5.  Proposed  Condition  for 
Transportation  to  Laundry,  Dry  Cleaner, 
or  Handler 

a.  Proposed  Condition 

Today,  we  are  proposing  that  ' 

generators  meet  die  "no  fne  liquids'* 
condition  prior  to  solvent-contaminated 
reusable  industrial  wipes  being 
transported  off  site  to  be  cleaned  for 
reuse  or  being  laundered  on  site.  This  is 
the  same  as  the  condition  for  disposable 
industrial  wipes  being  transported  for 
disposal  at  a  non-land  disposal  facility, 
such  as  a  municipal  solid  waste 
combustor,  and  is  consistent  with  what 
state  programs  have  required  for  their 
exclusions  for  reusable  industrial  wipes. 
For  wipes  to  meet  the  federal  "no  free 
liquid"  condition,  no  liquid  solvent 
could  drip  from  the  wipes  when  sent  off 
site.  In  addition,  no  free  liquids  could 
be  present  in  the  bottom  of  the  container 
in  which  the  wipes  are  transported. 

EPA  has  tentatively  concluded  that 
the  "dry"  condition,  proposed  as  a 
condition  for  disposable  industrial 
wipes  going  to  municipal  or  other  non- 
hazardous  waste  landfills,  is  overly- 
stringent  for  the  management  of 
reusable  industrial  wipes.  We  believe 
this  to  be  the  case 'because,  throughout 
the  solvent  removal  and  cleaning 
process,  the  conditions  established  for 
eligibility  for  the  exclusion  from  the 
definition  of  solid  waste  are  already 
consistent  with  the  existing  hazardous 
waste  regulations.  For  example,  solvents 
removed  prior  to  cleaning  at  a  laundry 
must  be  managed  as  hazardous  waste.  In 
-addition,  solvent  discharges  to  POTWs 
are  allowed  under  the  wastewater 
exclusion  found  at  40  CFR  261.4(a)(2). 
Local  POTWs  have  the  authority  to  set 
limits  applicable  to  individual  indirect 
dischargers  to  prevent  releases  and  to 
prevent  interference  with  operations  at 
the  POTW;  solvent  discharges  are  often 
subject  to  these  limits. 

We  beUeve  the  "no  free  liquids" 
condition  helps  ensure  that  reusable 
industrial  wipes  that  are  saturated  with 
solvent  are  partially  reclaimed  before 
they  are  shipped  for  cleaning  or  laiuidry 
and  helps  ensiue  that  they  are  handled 
as  valuable  commodities  by  reducing 


the  risk  of  losing  valuable  wipes  as  the 
result  of  fires  caused  by  ignitable 
solvents.  Therefore,  it  may  lead  to 
resource  conservation  by  encouraging 
recovery  of  solvent  by  the  generator. 

The  "no  fi«e  liquicu"  condition  is 
more  fully  described  above  in  Section 
V.B.6."As  mentioned  in  that  section, 
solvents  removed  from  wipes  are  solid 
wastes  and  may  be  characteristic  or 
listed  hazardous  wastes  and  must  be 
managed  accordingly. 

For  reusables  going  to  laundries,  dry 
cleaners  and  industrial  wipes  handlers, 
we  are  not  proposing  a  labeling 
condition  that  parallels  the  one 
described  in  Section  V.B.4.  for 
disposable  industrial  wipes.  EPA 
decided  not  to  propose  a  labeling 
condition  in  this  case  because  the 
commodity-like  nature  of  reusable 
wipes  means  that,  in  general,  laundries 
have  agreements  with  their  customers 
and  already  know  what  is  in  the 
containers  of  wipes  that  arrive. 
Therefore,  containers  of  reusable 
industrial  wipes  do  not  require  a  label 
to  provide  this  information  or  to  notify 
the  transporters  or  laimdries  how  the 
wipes  should  be  handled.  EPA  believes 
that  because  these  materials  are 
managed  as  commodities  by  the 
generators  and  the  handlers,  previously 
existing  business  documents  should 
provide  sufficient  information  to  ensive 
proper  handling. 

b.  Other  Option 

EPA  is  also  considering  a  "no  fi«e 
liquids  when  wrung"  condition  instead 
of  the  "no  free  Hquids"  condition.  This 
condition  would  differ  from  what  we 
are  proposing  in  that  it  would  require 
that  each  wipe,  when  hand  wrrung  at 
any  time  after  its  use  imtil  it  is 
laundered,  could  not  drip  solvent.  See 
section  V.B.e.b.  for  further  description 
of  this  option. 

c.  Request  for  Comment 

We  request  comment  on  the  "no  free 
Uquids"  condition  and  the  "no  fi«e 
liquids  when  wrung"  option,  as  well  as 
on  whether  EPA  should  include  a 
labeling  requirement  as  a  condition  for 
sending  reusable  wipes  to  laundries  or 
industrial  wipes  handlers.  In  addition, 
we  also  specifically  request  comment  on 
the  information  submitted  by  the 
Association  of  Nonwoven  Fabrics 
Industry  and  the  Secondary  Materials 
and  Recycled  Textiles  Association 
(which  is  available  in  the  docket  to  this 
proposal)  regarding  whether  to  place  a 
specific  limit  on  either  the  maximum 
amoimt  of  solvent  or  the  concentration 
of  solvent  on  reusable  wipes  sent  to  a 
laimdering  or  dry  cleaning  facility  or  a 
niunerical  limit  on  the  niunber  of  shop 


towels  launderers  or  dry  cleaners  can 
accept  on  an  annual  basis  for  cleaning. 

d.  How  Can  Generators  Meet  the  "No 
Free  Liquids"  Condition? 

The  measures  that  a  generator  can 
take  to  meet  a  "no  free  liquids" 
condition  are  the  same  for  reusable 
wipes  as  for  disposable  wipes.  For  more 
information  on  these  measiues,  see 
Section  V.B.e.d.  above. 

e.  Request  for  Comment 

EPA  is  taking  comment  on  our 
proposed  approach  to  determining  if  the 
"no  free  liquids"  condition  is  being  met 
Additionally,  we  request  conunent  on 
whether  there  are  other  approaches  EPA 
should  have  considered  in  this 
proposal. 

6.  "Exotic"  Solvents 

In  the  process  of  developing  this 
proposed  rulemaking,  the  Agency  has 
learned  that  there  are  new,  "exotic" 
solvents  on  the  market,  such  as  terpenes 
and  citric  acids,  that,  while  labeled  as 
non-hazardous,  could  actually  be 
flanunable.  Some  stakeholders  have 
suggested  that  we  propose  to  allow 
generating  facilities  to  add  water  to  the 
containers  used  to  transport  their 
industrial  wipes  off  site  when  these 
facilities  are  using  one  of  these  "exotic" 
solvents.  For  more  information  on  this 
issue  see  Section  V.B.7.  above.  In  that 
section,  we  also  request  information  and 
comments  on  these  solvents,  and  on 
whether  special  conditions  should  be 
established  for  "exotic"  solvents. 

7.  Generators  That  Remove  Solvent 
From  Industrial  Wipes 

a.  Regulatory  Status  of  Removed  Solvent 

Any  solvent  removed  bom  an 
industrial  wipe  by  a  generator  when 
using  solvents  in  conjimction  with 
industrial  wipes  may  be  subject  to 
regulation  as  a  hazardous  waste. 
Therefore,  the  generating  facility  must 
determine  whether  the  solvent  removed 
from  the  industrial  wipe  is  hsted  as  a 
hazardous  waste  or  exhibits  a 
characteristic  of  a  hazardoiis  waste  as 
defined  in  40  CFR  part  261,  and.  if  so, 
manage  it  according  to  prescribed  RCRA 
regulations  under  40  CFR  parts  260-268 
and  270. 

b.  Regulatory  Status  of  Solvent  Removal 
Technologies 

Under  today's  proposed  exclusion 
from  the  definition  of  soUd  waste,  the 
solvent-contaminated  wipes  would  not 
be  a  solid  or  a  hazardous  waste  at  the 
time  they  imdergo  solvent-removal. 
Therefore,  as  discussed  in  Section 
V.B.B.b.,  solvent  removal  technologies 
would  not  be  considered  treatment 
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under  RCKA  and  such  operations, 
whether  they  were  conducted  at 
generating  or  handling  facilities,  would 
not  be  considered  to  be  treating 
hazardous  waste  and  would  not  require 
a  RCRA  permit. 

8.  Proposed  Conditions  for  Intra- 
Company  Transfers 

a.  Prbposed  Condition 

EPA  is  proposing  that  wipes  can 
qualify  for  the  exclusion  firom  the 
definition  of  solid  waste  when 
transferring  solvent-contaminated 
reusable  industrial  wipes  containing 
"free  liquids,"  provided  the  transfer  is 
between  facilities  within  the  same 
company,  and  the  receiving  facility  has 
a  solvent-extraction  and/or  -recovery 
process  that  removes  enough  solvent 
from  industrial  wipes  for  them  to  meet 
the  "no  free  liquid"  condition. 
Generators  must  transport  the  industrial 
wipes  in  containers  that  are  designed, 
constructed,  and  managed  to  minimize 
loss  to  the  environment.  This  provision 
encourages  use  of  technologies  that 
remove  more  solvent  than  processes 
such  as  hand  wringing  would;  it  is  an 
effort  to  increase  solvent  recovery  and 
resource  conservation,  as  well  as  a  way 
to  minimize  solvent  going  into 
laundries'  wastewater  or  into  lemdfills. 
'As  we  are  proposing  a  similar  condition 
for  conditionally-excluded  industrial 
wipes  going  to  disposal,  more  detailed 
discussion  of  this  provision,  as  well  as 
other  options  EPA  is -considering  can  be 
found  above  in  Section  V.B.9.  Note, 
however,  that  reusable  solvent- 
contaminated  wipes  would  not  be 
required  to  meet  the  labeling 
requirement  described  in  that  section,  as 
labels  are  not  required  for  reusable 
wipes  elsewhere. 

b.  Request  for  Conmient 

EPA  seeks  comment  on  whether  intra- 
company  shipments  of  industrial  wipes 
containing  free  liquids  should  be 
allowed  imder  the  conditions  of  the 
exclusion  from  the  definition  of  solid 
waste  and  whether  this  provision  would 
be  likely  to  facilitate  the  recovery  of 
hazardous  solvents.  EPA  also  seeks 
comment  both  on  whether  the 
additional  conditions  should  be 
induded  and  on  whether  we  should 
expand  the  provi»on  to  allow  industrial 
wipes,  under  the  conditional  exclusion 
from  the  definition  of  solid  waste,  to  be 
sent  with  bee  liquids  to  third-party 
solvent-extraction  facilities.  Both 
options  are  discussed  in  Section  V.B.9. 
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9.  Prop  »sed  Conditions  for  Management 
at  Hanc  ling  Facilities 

a.  Propi  ised  Condition 

As  d^cribed  for  disposable  industrial 
wipes,  generators  would  have  the 
primarj  responsibility  for  assuring  that 
their  intlustrial  wipes  meet  the 
conditions  for  the  proposed  exclusion 
from  th^  definition  of  solid  waste. 
Additiobally,  handling  facilities  which 
receive  and  process  reusable  industrial 
wipes,  iuch  as  industrial  laundries, 
would  also  need  to  meet  certain 
minimu  m  conditions  for  the  wipes  to 
remain  excluded  from  the  definition  of 
solid  Wi  iste.  The  first  condition  is  a 
contain  jr  standard  for  the  time  between 
when  tl  e  industrial  wipes  arrive  on  site 
and  wh  sn  the  facility  &-st  introduces 
them  in  ;o  their  process.  The  laimdry's 
process  begins  when  the  laundry  begins 
to  hand  e  the  wipes.  For  example,  at 
many  la  undries,  the  wipes  are  sent 
through  a  counting  machine  first,  before 
they  are  cleaned,  to  record  how  many 
wipes  t  le  generator  has  sent  to  be 
cleaned  In  this  example,  wipes  would 
enter  th  i  handling  process  when  they 
are  coui  ited. 

We  ai  B  proposing  today  that,  to 
qualify  or  the  exclusion  from  the 
definition  of  solid  waste  for  industrial 
wipes,  the  wipes  would  have  to  be 
stored  either  (a)  in  containers  that  are 
designed,  constructed  and  managed  to 
minimise  loss  to  the  environment  that 
would  1  leet  the  transportation  condition 
in  toda]  's  proposal,  or  (b)  in  non- 
leaking  covered  containers  that  would 
meet  thi ;  generator  accumulation 
conditi(  ns  in  today's  proposal.  From 
site  visi  ;s,  we  expect  that  at  the 
laundries,  the  solvent-contaminated 
industrial  wipes  will  generally  remain 
in  the  o  )ntainers  in  which  they  were 
transpo;  ted.  However,  in  the  case  where 
a  facilit  r  chooses  to  transfer  the 
industrial  wipes  into  another  container 
before  t  le  wipes  enter  the  handling 
process  we  are  proposing  that 
industr  al  wipes  meeting  the  generator 
conditi<  n,  placement  in  a  non-leaking 
coverec  container,  would  also  maintain 
the  exc.  usion  from  the  definition  of 
solid  Wi  iste. 

Hand  ing  facilities  would  also  not  be 
allowec  to  mismanage  free  liquids.  For 
exampli  t,  an  industrial  laundry  may  not 
introdui  :e  free  liquids  into  their 
launder  ng  process.  A  shipment  of 
industrial  wipes  would  be  considered  to 
contain  free  liquids  either  if  solvent     . 
drips  fr(  im  the  wipes  or  if  there  are  free 
liquids  n  the  bottom  of  the  container  of 
wipes.    'acUities  that  happen  to  receive 
solvent-  contaminated  industrial  wipes 
in  cents  iners  with  free  liquids  (unless 
they  are  being  transported  intra- 


company)  woidd  be  reqmred  to  either 
(a)  return  the  container  (with  the  wipes 
and  liquid)  to  the  user  as  soon  as 
practicable  (e.g.,  with  the  next 
scheduled  delivery),  or  (b)  recover  and 
properly  manage  any  liquid  solvent  that 
arrives  at  the  facility  under  federal  or 
state  hazardous  waste  regulations  if 
applicable.  When  retiuning  the  wipes 
and  liquids  to  the  user,  the  laimdry 
would  have  to  transport  them  in  the 
containers  that  meet  the  original 
shipment  conditions,  but  would  not  be 
required  to  use  a  hazardous  waste 
manifest. 

The  conditions  of  this  proposal  would 
require  a  laundry  or  handling  facility  to 
take  necessary  steps  to  retiun  the  wipes 
to  compliance  with  the  conditions  of  the 
exclusion,  as  described  above.  The 
mismanagement  of  fi^e  liquid  solvents 
by  the  laundry,  either  by  illegal 
disposal,  by  adding  them  to  the  wash, 
or  other  means,  would  be  a  violation  of 
the  conditions  of  the  exclusion.  If  the 
exclusion  is  not  maintained  by  either  of 
the  ways  described  above,  we  would 
consider  the  wipes  and  solvent  to  be  a 
solid  waste  and  possibly  a  hazardous 
waste  and  woiild  consider  the  laimdry 
to  be  mismanaging  the  wipes  and/or  free 
liquids.  In  addition,  because  the 
generator  is  originally  responsible  for 
the  existence  of  the  free  liquids  in 
wipes,  it  would  also  be  potentially 
responsible  for  wipes  having  lost  the 
exclusion  at  the  handler  despite  the 
wipes  being  out  of  the  generator's 
control  at  that  moment. 

The  objective  of  this  condition  is  to  \ 
address  situations  where  free  liquids 
arrive  at  a  handling  facility  such  as  an 
industrial  launderer,  either  (a)  because 
of  percolation  and  gravity  effects  during 
transportation,  causing  the  solvents  to 
sink  and  saturate  the  wipes  at  the 
bottom  of  any  given  container;  or  (b) 
because  of  mismanagement  of  the  wipes 
by  the  generator.  We  believe  that  over 
time  this  approach  will  ensure  that 
wipes  are  handled  in  the  most  efficient 
manner  possible  to  minimize  the  need 
to  return  wipes  and  free  liquids  to  users' 
facilities. 

b.  Request  for  Comment 

EPA  seeks  comment  on  the  above 
conditions  for  reusable  industrial  wipes 
managed  at  handling  facilities  to  be 
excluded  from  the  definition  of  solid 
waste.  EPA  also  requests  comment  on  - 
whether  laundries  receiving  shipments 
of  wipes  that  contain  free  liquids  should 
be  required  to  submit  a  notification  to 
the  state  or  EPA  region  implementing 
RCRA  to  inform  them  that  the  "no  free 
liquids"  condition,  and  therefore  a 
condition  of  the  exclusion,  had  not  been 
met 
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D.  Recordkeeping 

EPA  is  not  proposing  any  specific 
recordkeeping  requirements  for  either 
the  proposed  exclusion  from  the 
definition  of  hazardous  waste  for  • 

disposable  industrial  wipes  or  for  the 
proposed  exclusion  ftt)m  the  definition 
of  solid  waste  for  reusable  industrial 
wipes,  since  40  CFR  261.2(f)  already 
requires  persons  to  provide  appropriate 
documentation  that  would  demonstrate 
that  the  industrial  wipes  are  not  a  solid 
waste,  or  are  excluded  from  the 
hazardous  waste  regulations. 

Nevertheless,  we  are  considering 
whether  specific  recordkeeping 
requirements  should  be  included  in  the 
conditions  to  qualify  for  the  exclusions 
proposed  today  for  the  purpose  of 
improving  implementation  by  the 
relevant  regulatory  authority.  We  are 
asking  for  comment  on  a  number  of 
related  issues.  For  example,  should  EPA 
require  generators  to  keep  basic 
information,  such  as  the  niunber  or 
volume  of  industrial  wipes  generated, 
where  the  industrial  wipes  were  sent, 
and  how  many  shipments  were  sent  off 
site?  In  addition,  should  EPA  require 
generators  to  certify  that  their  shipments 
of  industrial  wipes  meet  either  the  "no 
free  liquids"  or  the  "dry"  condition,  as 
appropriate,  and  maintain  those  records 
for  three  years?  i*  Finally,  should  EPA 
require  that  the  generators  certify  that 
their  employees  are  adequately  trained 
to  manage  wipes  stored  and  handled  on 
site  through  compliance  with  generator 
employee  training  and  emergency 
response  requirements  in  40  CFR  part 
262.  Should  those  records  be 
maintained  for  three  years  if  such 
requirements  were  ultimately 
promulgated?  We  request  information 
on  whether  the  certification  could  easily 
be  added  onto  regular  business  records 
such  as  a  transporter's  pick-up  sheets  or 
shipping  papers.  In  addition,  would 
such  a  provision  increase  the  likelihood 
that  generators  would  ensiue  that  the 
processes,  techniques  or  technologies 
they  use  would  meet  the  applicable  "no 
free  liquids"  or  "dry"  condition? 

EPA  also  seeks  comment  on  whether 
industrial  laundries,  dry  cleaners,  and 
industrial  wipes  handling  and  disposal 
facilities  should  be  required  to  certify 
the  condition  of  wipes  that  arrive  at 
their  facility,  such  as  whether  or  not 
they  contain  free  liquids.  If  the  wipes 
contain  free  liquids,  should  handlers  be 
required  to  record  what  steps  they  took 
to  address  this  problem  (such  as 
dociunenting  whether  they  removed  the 
free  liquids  and  properly  managed  the 


»<  Three  years  is  the  standard  period  of  time  that 
EPA  usually  requires  for  the  maintenance  of 
records. 


solvents  or  returned  the  saturated  wipes 
and  free  liquids  to  the  generator)  and 
maintain  these  records  for  three  years? 
In  addition,  EPA  seeks  comment  on 
whether,  when  returning  industrial 
wipes  to  their  customers,  handlers 
should  be  required  to  use  a 
"streamlined"  manifest  to  reflect  the 
fype  of  solvents  enclosed,  the  weight  or 
volume  of  the  free  liquids,  the  date  and 
destination  of  the  shipment,  and 
acknowledgment  of  receipt  by  the 
generator. 

Finally,  EPA  requests  comment  on 
whether  the  inclusion  of  these 
recordkeeping  requirements  in  the  rule 
would  improve  compliance  with  the 
conditions  of  the  rule  and,  therefore, 
improve  implementation  of  the 
provisions  of  the  rule. 

E.  Enforcement 

Under  today's  proposed  rule,  reusable 
industrial  wipes  are  excluded  from  the 
definition  of  solid  waste  and  disposable 
industrial  wipes  are  excluded  from  the 
definition  of  hazardous  waste  if  certain 
accumulation,  transportation,  and 
handling  conditions  are  met.  The  party 
operating  imder  either  conditional 
exclusion  will  be  responsible  for 
maintaining  the  exclusion  by  ensiuing 
that  all  the  conditions  are  met.  In  the 
event  that  a  condition  is  not  met,  the 
party  managing  the  wipes  at  that  time 
will  need  to  remedy  the  situation  as 
soon  as  possible  in  order  not  to 
jeopardize  the  exclusion.  Facilities 
taking  advantage  of  the  exclusion  that 
fail  to  meet  one  or  more  of  its  conditions 
may  be  subject  to  enforcement  action, 
and  the  wipes  may  be  considered  to  be 
hazardous  waste  from  the  point  of  their 
generation  (i.e.,  from  the  point  when  the 
generator  had  finished  using  themi.  EPA 
could  choose  to  bring  an  enforcement 
action  under  RCRA  §  3008(a)  for  all 
violations  of  the  hazardous  waste 
requirements  occiuring  from  the  time 
the  industrial  wipes  are  generated 
through  the  time  they  are  finally 
disposed  of,  reclaimed,  or  reused.  States 
could  choose  to  enforce  for  violations  of 
state  hazardous  waste  requirements 
under  state  authorities. 

EPA  believes  that  this  approach, 
which  treats  solvent-contaminated 
industrial  wipes  that  do  not  conform  to 
the  conditions  of  the  exclusions  as 
either  solid  waste  or  hazardous  waste 
from  their  point  of  generation,  provides 
generators,  disposers,  and  other 
handlers  with  an  incentive  to  handle  the 
industrial  wipes  in  a  manner  that 
prevents  the  loss  of  the  exclusion.  It  also 
encourages  each  person  to  take 
appropriate  steps  to  see  that  others  in 
the  management  chain  handle  the 
industrial  wipes  so  that  they  are 


legitimately  disposed  of,  reclaimed,  or 
reused. 

For  example,  if  a  laundry  operating 
under  the  exclusion  from  the  definition 
of  solid  waste  receives  a  barrel  of 
reusable  industrial  wipes  containing      ~ 
,  bee  liquids  and  mixes  them  with  other 
industrial  wipes  without  removing  the 
free  Uquids,  then  those  industrial  wipes 
would  not  be  excluded.  Likewise,  if  a 
mimicipal  solid  waste  landfill  disposes 
of  industrial  wipes  containing  a 
prohibited  solvent  such  as 
trichloroethylene,  the  disposables 
would  not  be  excluded.  In  both  cases, 
EPA  and  an  authorized  state  could 
choose  to  bring  an  enforcement  action 
against  those  in  the  management  chain, 
including  the  generator,  transporter, 
and/or  receiving  facility,  for  violations 
of  applicable  RCRA  hazardous  waste 
requirements.  In  these  cases,  the 
material  would  be  a  hazardous  waste 
from  the  time  the  generator  first 
generated  it. 

As  with  any  violation,  EPA  and 
authorized  states  would  have 
enforcement  mechanisms  available  that 
range  in  severity.  In  addition,  EPA  and 
authorized  states  would  have  flexibility 
in  applying  these  mechanisms  to  the 
various  responsible  parties.  Enforcing 
agencies  would  use  their  discretion  to 
select  the  enforcement  mechanisms  and 
the  parties  that  are  appropriate  to  a 
specific  case  and  its  factual 
circumstances.  Some  of  the  enforcement 
mechanisms  include  sending  a  notice  of 
violation,  ordering  that  the  situation  be 
remedied,  or  assessing  fines  or  other 
penalties  as  appropriate. 

Generators  and  recycling,  disposal,  or 
handling  facilities  claiming  the 
exclusion  must  be  able  to  demonstrate 
to  the  appropriate  regulatory  agency  that 
the  conditions  of  the  exclusion  are  being 
met.  In  an  enforcement  action,  the 
facility  claiming  the  exclusion  bears  the 
burden  of  proof  pursuant  to  40  CFR 
261.2(f),  to  demonstrate  conformance 
with  the  conditions  specified  in  the 
regulation.  For  disposable  industrial 
wipes,  the  burden  of  proof  falls  on  the 
generator,  commerciaJ  transporter, 
municipal  solid  waste  landfill, 
municipal  waste  combustor,  combustion 
facility,  or  handling  facihfy  claiming  the 
exclusion,  and  for  reusable  industrial 
wipes,  it  falls  on  the  generator,  laundry, 
dry  cleaner,  or  handling  facifity 
claiming  the  exclusion. 

Additionally,  the  exclusions  in 
today's  rule  would  not  affect  the 
obligation  to  promptly  respond  to  and 
remediate  any  releases  that  may  occur  of 
solvents  and  wipes  managed  within  the 
exclusion.  If,  for  example,  a  hazardous 
solvent  is  spilled  or  released,  then  the 
solvent  would  be  discarded.  Any 
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management  of  the  released  material  not 
in  compliance  with  the  appUcable 
federal  and  state  hazardous  waste 
requirements  could  result  in  an 
enforcement  action.  For  example,  a 
person  who  spilled  or  released  a 
hazardous  solvent,  and  failed  to 
immediately  clean  it  up,  could 
potentially  be  subject  to  enforcement  for 
illegal  disposal  of  the  waste.  The  waste 
coidd  also  potentially  be  addressed 
through  enforcement  orders,  such  as 
orders  imder  RC31A  sections  3013  and 
7003. 

F.  Alternative  Options  to  the  Approach 
in  Today's  Proposed  Rule 

The  approach  taken  in  today's 
proposed  rule,  the  exclusion  from  the 
regulatory  definition  of  hazardous  waste 
for  disposable  wipes  and  the  exclusion 
from  the  regulatory  definition  of  solid 
waste  for  reusable  wipes,  is  one  of  a  few 
that  EPA  is  considering.  The  others  are 
described  below. 

1.  Exclusion  From  the  Definition  of 
Hazardous  Waste  forDisposable  and 
Reusable  Solvent-Contaminated 
Industrial  Wipes 

We  are  considering  an  option  that 
would  exclude  retisable  industrial 
wipes  frt)m  the  regulatory  definition  of 
hazardous  waste  rather  than  exclude 
them  from  the  regulatory  definition  of 
solid  waste,  using  the  same  conditions 
as  those  specified  in  today's  proposed 
rule.  This  approach  would  not 
differentiate  the  regulatory  status  of 
solvent-contaminated  industrial  wipes 
whether  they  are  being  sent  for 
recycling  or  for  disposal. 

Under  this  approach,  the  provisions 
of  the  rule  concerning  disposable 
solvent-contaminated  industrial  wipes 
would  remain  the  same  as  in  today's 
proposed  option.  For  reusable  solvent- 
contaminated  industrial  wipes,  the 
conditions  for  complying  with  the  rule 
would  be  the  same  as  in  today's 
proposed  option,  but  the  reusable' 
solvent-contaminated  industrial  wipes 
would  remain  solid  wastes  (though  not 
hazardous  wastes)  when  the  conditions 
were  met. 

Some  stakeholders,  particularly 
laundries  and  other  handlers  of  reusable 
wipes,  are  strongly  opposed  to  this 
option.  They  believe  that  they  manage  a 
commodity  rather  than  a  waste  and 
argue  that  an  exclusion  from  the 
definition  of  hazardous  waste  would 
inappropriately  classify  them  under  the 
regulatory  definition  of  solid  waste. 
These  stakeholders  are  also  concerned 
that  if  contaminated  wipes  being 
laundered  and  reused  were  to  be 
considered  a  solid  waste  by  EPA,  they 
may  become  subject  to  state  solid  waste 


fees  if  st  ites  were  to  decide  to  collect 
such  fee  3. 

EPA  r  jquests  comment  on  the 
appropriateness  of  this  option  relative  to 
today's  iroposal. 

2.  Exclu  iion  From  the  Definition  of 
Hazardo  us  Waste  for  All  Disposable 
Solvent-  Ck)ntaminated  Industrial  Wipes 
Under  a  Single  Set  of  Conditions 

An  ad  litional  option  we  are 
considei  ing  would  provide  an  exclusion 
from  the  definition  of  hazardous  waste 
for  all  d  sposable  wipes  under  the  same 
conditions.  The  option  affects  only  the 
exclusioi  from  the  definition  of 
hazardous  waste  proposed  today;  all 
provisions  for  reusable  solvent- 
contami|iated  industrial  wipes 
described  in  Section  V.C.  would  remain 
the  same.  Under  this  option,  the  Agency 
would  int  differentiate  between  wipes 
managea  in  municipal  and  other  non- 
hazardous  waste  landfills  or  non- 
landfill  facilities — ^the  conditions 
necessafyr  for  industrial  wipes  to  obtain 
an  excli|Bion  from  hazardous  waste 
regulations  would  be  the  same  for  both 
types  of  inanagement.  For  example, 
solvent-contaminated  wipes  would  not 
need  to  be  "dry"  prior  to  landfill 
disposal^  rather,  they  would  be  required 
to  contain  no  free  liquids. 

We  are  carefully  considering  this 
option,  since  it  would  be  simpler  and 
easier  toi  implement  and  would  sunplify 
the  regulations  for  generators  of  solvent- 
contaminated  disposable  industrial 
wipes.  However,  we  are  concerned  with 
this  optibn  because  it  would  allow 
solvents!  that  may  pose  an 
environ]  aental  and  hiunan  health  risk  to 
be  place  i  in  municipal  or  other  non- 
hazardo  is  waste  landfills  without 
meeting  the  5-gram  condition  [i.e.,  the 
"dry"  c(  ndition)  that  would  reduce 
risks.  Tl  e  Agency  requests  comment  on 
this  app  roach  and  on  the  assumptions 
we  used  in  our  landfill  risk  screening 
analyse: .  Specifically,  are  there 
assiunpl  ions  or  parameters  that  should 
be  modiped  to  reflect  a  more  acciuate 
estimate  of  the  level  of  risk  posed  by 
contamitiated  wipes  in  landfills? 

VI.  Add  tionai  Benefit  of  the  Proposed 
Rule:  F<  Btering  Pollution  Prevention 

In  ad(  ition  to  regulatory  reform  in 
respons(  i  to  stakeholder  concerns,  we 
believe  his  proposed  rule  will  foster 
poUutio  1  prevention  and  recycling 
opportu  lities  by  encouraging  users  of 
disposal  tie  industrial  wipes  who  desire 
less  stri  igent  management  requirements 
to  use  a  temative  solvents,  use  less 
solvent, |or  remove  solvents  to  achieve 
the  "no  !ree  liquids"  or  "dry" 
conditic  ns.  For  instance,  generators 


desiring 


to  dispose  of  wipes  in 


municipal  or  other  non-hazardous  waste 
landfills  must  use  solvents  other  than 
the  11  specified  listed  spent  solvents 
and  must  reduce  the  amount  of  solvent 
which  is  contained  in  them  to  a  "dry" 
state.  In  many  instances,  reduction  and/ 
or  substitution  can  result  in  overall  cost 
savings  to  a  company.  In  a  recent  study, 
the  Chemical  Strategies  Partnership 
found  that  the  cost  of  managing 
chemicals  ranges  from  $1  to  $10  for 
every  dollar  of  chemical  pvuchased. 
These  management  costs  include 
liability,  safety  training,  compliance 
efforts,  and  collection  and  disposal  costs 
that  would  not  accrue  to  the  company 
if  they  were  purchasing  a  non-        ^ 
hazardous  solvent.^^  A  company  could 
also  achieve  savings  if  they  were  to 
reduce  the  amount  of  solvent  they  use 
to  meet  the  conditions  of  this  proposed 
rule. 

EPA  strongly  encourages  companies 
to  examine  ti^e  feasibility  of  using  less 
solvent  and/or  substituting  non- 
hazardous  solvents  for  hasirdous 
solvents.  Various  industry  and 
government  sources  might  be  able  to 
assist  in  identifying  alternative  sources. 
[See,  for  instance,  EPA's  Design  for  the 
Environment  Web  site  at  www.epa.gov/ 
dfe  or  contact  your  EPA  region  or  state 
for  technical  assistance.) 

This  proposed  rule  woidd  also  have 
the  potential  to  increase  pollution 
prevention  because  it  may  increase  the 
incentive  to  control  the  amount  of 
solvent  applied  to  industrial  wipes.  For 
example,  the  use  of  less  solvent  might 
make  it  easier  to  meet  the  conditions  of 
either  exclusion.  In  addition,  generators 
using  significant  amounts  of  solvent  on 
their  disposable  wipes  would  need  to 
extract  the  solvent  using  solvent- 
extraction  processes  in  order  to  meet  the 
proposed  "dry"  or  "no  free  liquids" 
conditions,  increasing  the  likelihood  of  * 
additional  solvent  reuse  and  recovery. 
Opportunities  already  exist  in  the 
marketplace  to  recover  and  reuse  the 
extracted  solvent  by  either  establishing 
an  on-site  solvent-extraction  process  or 
by  sending  the  industrial  wipes  to  an 
off-site  solvent-extraction  fecility. 
Technologies  have  emerged  that 
primarily  dry  clean  contaminated 
materials  and,  once  dry  cleaned,  recover 
excess  spent  solvents  through 
reclamation.  Such  technologies  may 
offer  alternatives  to  generators  for 
recycling  or  reusing  both  the  spent 
solvents  and  the  used  industrial  wipes. 
In  many  instances,  use  of  these 
technologies  can  result  not  only  in 


"  See  Chemical  Strategies  Partnership  Manual, 
Tools  for  Optunizing  Chemical  Management. 
Copies  can  be  obtained  by  e-mail  at: 
inquiry@csp.sfex.com  fx 
vrww.chemicalstzategiee.otg. 
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opportunities  to  reduce  pollution,  but 
also  to  reduce  disposal  costs. 

Vn.  Risk  S«3eeiiiiig  Analjrsis 

A.  Introduction 

The  discussion  below  sununarizes  the 
Agency's  risk  screening  analysis  for 
disposable  and  reusable  industrial 
wipes.  For  specifics  regarding  the  risk 
analysis  or  details  on  how  it  was 
conducted,  please  see  the  background 
documents  in  the  docket  for  today's 
proposed  rulemaking,  particularly  the 
risk  screening  assessment  document, 
"Estimating  Risk  from  Disposal  of 
Solvent  Contaminated  Shop  Towels  and 
Wipes  in  Municipal  Landfills,"  March 
1999. 

As  previously  stated,  several 
stakeholdras  have  argued  that  disposing 
of  industrial  wipes  containing  small 
amounts  of  solvent  in  municipal  or 
other  non-hazardous  waste  landfills 
would  not  pose  a  substantial  hazard  to 
human  health  and  the  environment  and 
have  submitted  rulemaking  petitions  to 
the  Agency  on  this  matter.  Similarly, 
they  argued  that  disposal  of  treatment 
residues,  such  as  ash  bma  incineration 
of  disposable  wif>es  and  sludges  from 
wastewater  treatment  at  laundries 
washing  industrial  wipes,  would  not 
pose  a  substantial  hazard.  In  response  to 
these  arguments,  EPA  conducted  risk 
screening  analyses  for  the  following 
scenarios  to  evaluate  the  potential  risks 
to  human  health  and  the  environment: 

•  Direct  landfilling  of  disposable 
industrial  wipes, 

•  Landfilling  of  combustor  ash 
generated  from  burning  disposable 
industrial  wipes  in  a  mimicipal  waste 
combustion  facility,  and 

•  Landfilling  of  industrial  laimdry 
wastewater  treatment  sludges  generated 
from  washing  reusable  industrial  wipes. 

B.  What  Analyses  Did  EPA  Do? 

EPA  first  estimated  risks  from 
exposure  to  the  30  F-listed  solvents 
commonly  used  on  industrial  wipes 
assuming  they  were  directly  disposed  of 
in  an  unlined  municipal  landfill.  We 
looked  at  potential  risks  from  inhalation 
of  the  solvents  volatilizing  from  the 
landfill,  from  ingestion  of  groundwater 
contaminated  by  solvents  leaching  from 
the  landfill,  and  from  inhalation  of 
solvent  vapors  released  from 
contaminated  groundwater  during 
showering  and  other  uses.  We  evaluated 
exposure  to  solvents  volatilizing  from 
landfills  using  a  partitioning  model  to 
determine  solvent  releases  and  an  air 
dispersion  model  to  determine  the  air 
concentration  at  a  point  of  exposure  75 
meters  from  the  landfill.  The 
partitioning  model  estimates  what 


fraction  of  the  total  mass  of  solvent 
degrades,  volatilizes,  leaches,  and 
adheres  to  the  material  in  the  landfill. 

The  evaluation  of  risks  frt>m 
groimdwater  incorporated  previous 
probabilistic  analyses  of  groundwater, 
fate  and  transport  to  determine  the 
relative  concentrations  of  contaminants 
in  the  landfill  leachate  and  at  a  nearby 
well.  The  5tfa  percentile  value  from  the 
distribution  of  results,  which  is  a 
conservatively  low  ratio  of  leachate 
concentration  to  well  concentration  (i.e., 
indicates  a  high  well  concentration 
relative  to  a  given  leachate 
concentration),  was  used  for  the 
analysis.  The  results  of  the  probabilistic 
groimdwater  analyses  were  combined 
with  partitioning  model  results,  which 
determined  the  initial  leachate 
concentrations,  and  with  standard 
default  exposure  assun^tions,  which 
determined  the  exposure  to  individuals 
from  the  calculated  well  concentrations. 

The  exposure  evaluation  examined 
the  sensitivity  of  the  resiilts  to  different 
parameters  such  as  the  size  of  the 
landfill  and  climatic  conditions.  EPA 
determined  that  the  most  sensitive  set  of 
conditions  was  exposure  to  children 
due  to  releases  to  groimdwater  from  a 
small  landfill  in  a  wet  climate.  This 
worst-case  scenario  was  used  to 
estimate  maximum  allowable  daily 
loadings  for  each  solvent,  based  on  not 
exceeding  soecified  risk  levels. 

In  particmar,  to  evaluate  risks,  EPA 
used  health  benchmarks  from  its 
Inte^ated  Risk  Information  System 
(IRIS),  supplemented  with  other  sources 
as  necessary.  Benchmarks  for 
noncarcinogenic  solvents  are  presented 
as  reference  doses  (RfD)  for  exposures 
through  ingesticm  and  as  reference  air 
concentrations  iRfC)  for  exposiues 
through  inhalation.  These  are 
concentrations  which  are  considered  to 
be  protective  of  human  health; 
therefore,  the  calculated  exposures  were 
compared  directly  to  these  values  to 
determine  whether  there  was  a  potential 
human  health  risk  for  the 
noncarcinogenic  solvents.  For 
carcinogens,  IRIS  presents  cancer  slope 
factors,  which  are  used  to  calculate  risk 
as  a  function  of  exposiue  dose.  For  this 
analysis,  EPA  used  the  exposure  dose 
corresponding  to  a  cancer  risk  of  1  in 
100,000  (10-5)  as  the  health  benchmark 
for  an  acceptable  cancer  risk  level. 

We  initially  evaluated  disposal  of 
industrial  wipes  from  one  generating 
facility  sent  to  one  landfill.  EPA  then 
evaluated  various  factors,  such  as  the 
number  of  facilities  likely  to  use  one 
landfill  for  disposal,  percentage  of 
facilities  using  F-listed  solvents,  and  the 
percentage  of  facilities  sending  their 
disposable  industrial  wipes  to  landfills 


rather  than  combustors  in  order  to 
extrapolate  the  residts  from  the  initial 
analysis  into  results  which  would  be 
representative  of  potential  actual 
exposures. 

EPA's  second  analysis  estimated  risks 
frtim  disposal  of  ash  from  incinerators 
biuning  disposable  industrial  wipes. 
EPA  assiuned  that  99.99%  of  the  solvent 
was  destroyed  in  the  incinerator  (with 
the  remainder  going  into  the  ash)  to 
derive  a  solvent  loading  in  ash  for  each 
of  the  30  F-listed  solvents.  We  then  used 
the  same  landfill  analysis  described 
above  to  determine  how  much  solvent 
would  be  partitioned  to  leachate, 
transported  to  the  receiving  well,  and 
exposed  to  the  receptor.  As  in- the  above 
landfiU  analysis,  EPA  then  calculated 
what  the  allowable  solvent  loadings  to 
an  incinerator  could  be  to  determine 
which  listed  solvent  ash  residues  coxdd 
safely  be  disposed  of  in  a  municipal  or 
other  non-hazardous  waste  landfill. 

EPA's  third  analysis  was  of  potential 
risks  from  disposal  of  sludge  from 
wastewater  treatment  at  laimdries 
which  clean  solvent-contaminated 
industrial  wipes.  For  this  analysis,  we 
used  the  maximum  of  a  very  limited 
number  of  wastewater  concentrations 
collected  frt>m  industrial  laimdries  by 
the  Office  of  Water  as  part  of  their 
efQuent  guidelines  development 
process.  We  estimated  the  sludge 
concentrations  of  different  solvents 
using  a  partitioning  model  to  estimate 
the  mass  of  solvent  in  the  wastewater 
that  peurtitions  to  air,  water,  and  sludge. 
Since  we  had  wastewater  data  for  only 
a  limited  number  of  solvents,  we 
extrapolated  that  data  to  the  other 
solvents.  Once  we  had  a  solvent  loading 
in  the  sludge  going  to  a  landfill,  we  used 
the  same  analysis  described  above  to 
estimate  risks. 

Finally,  EPA  examined  potential 
ecological  risks  by  estimating  solvent 
concentrations  in  surface  water  streams 
which  are  affected  by  groimdwater 
contamination  from  landfills  with 
solvent  wastes.  These  estimated 
concentrations  were  then  compared  to 
available  water  quality  criteria.  The 
analysis  was  very  conservative  in  that 
100%  of  the  solvent  in  groundwater  was 
assumed  to  be  discharged  into  a  small 
stream;  however,  water  quality  criteria 
were  available  for  only  ten  of  the 
solvents,  so  the  other  20  were  not 
evaluated  for  ecological  risks.  More 
information  on  the  analysis  can  be 
found  in  Section  V  of  the  Technical 
Background  Document  for  this  proposal, 
available  in  the  Docket. 
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C.  What  Were  the  Results  of  the 
Analyses,  and  What  Do  They  Mean? 

I.  Disposable  Solvent-Contaminated 
Industrial  Wipes  Managed  in  Landfills 

The  results  of  the  risk  screening 
analysis  for  each  solvent  are  presented 
as  a  comparison  of  the  allowable 
loading  to  a  landfill  (based  on  meeting 
the  previously  described  risk 
thresholds)  with  the  projected  loadings 
under  two  possible  conditions:  (1) 
Untreated  industrial  wipes  and,  (2) 
industrial  wipes  treated  by  a  technique 
such  as  centrifuging  which  was 
assumed  to  remove  90%  of  the  solvent. 
The  detailed  results  are  presented  below 
in  Table  6  and  show  that: 

•  16  listed  solvent  constituents  would 
not  exceed  risk  thresholds,  even  without 
treatment, 

•  8  additional  listed  solvent 
constituents  would  not  exceed  the  risk 
thresholds  if  wipes  were  processed  by 
solvent  extraction,  and 

•  6  remaining  listed  solvent 
constituents  would  exceed  the  risk 


thresholds  even  if  Wipes  were  processed 
by  solvit  extraction. 

As  in^cated  earlier,  there  are  a 
niunber  of  conservative  factors  included 
in  the  amalysis.  Factors  which  would 
tend  to  mcrease  our  estimate  of  risk 
include  the  use  of  the  5th  percentile 
value  frem  the  distribution  of  ratios.of 
leachata  concentrations  to  well 
concentrations,  the  assumption  of  a 
small  landfill  in  a  wet  climate,  and  the 
assump^on  that  the  receptor  for 
inhalatitii  risks  is  only  75  meters  from 
the  landfill.  On  the  other  hand,  the  use 
of  stancurd  default  exposure 
assumptions,  as  well  as  some  of  the 
loading  assumptions  were  based  on  best 
estimate  s,  not  conservative 
assumpi  ions.  While  EPA  has  not  done  a 
compreiensive  sensitivity  analysis  of  all 
risk  factors,  the  analysis  is  generally 
consistept  with  the  Agency  policy  of 
using  high  end  risk  estimates  (above  the 
90th  pe^entile,  but  on  the  real  risk 
distribu^on)  as  one  factor  in  its  decision 
making. 


Table  6.— Evaluation  of  Solvi  nt-Contaminated  Disposable  Wipes  for  Landfilung 


CAS  No. 


Constituent  (RCRA  waste  codes) 


67-64-1  

71-a&-3 

75-15-0  .... 
106-90-7  ... 
106-94-1  .. 
1319-77-3 

75-71-6  

95-50-1  .... 
141-78-6  .. 
10O-41-4  .. 
60-29-7  .... 
110-60-5  .. 
78-83-1  .... 
67-56-1  .... 

78-93-3  

108-10-1  .. 
So  U5"^  .,,, 
110-86-1  .. 
127-18-4  .. 
108-88-3  .. 
71-55-6  .... 
76-13-1  .... 
75-69-4  .... 
1330-20-7 


Acetone  (F003)  ...r. 

Butanol  (F003) 

Cartwn  disulfide  (F005) 

Chlorobenzene^  (F002)  and  (D021) 

Cydohexanone  (F003)  

Cresols  (F004)  and  (D026)^  

Dichlorodifluoromethane  (F001) 

1.2-Dichlorobenzene  (F002)  and  (E)070)  .. 

Ettiyl  acetate  (F003) 

Elhyl  benzene  (F003) 

Ettiyl  ettier  (F003) 

2-Ethoxyethanol  (F005)  ...7. 

Isobutyl  alcohol  (F005) 

Methanol  (F003)  

Meltiyl  ethyl  ketone  (F005)  (0035)  

Methyl  isobutyl  ketone  (F003) 

Nitrobenzene  (F004)  and  (U169)  

Pyridine  (F005)  (D038) 

Tetrachtoroethylene  (F002)2  (D039) 

Toluene  (F005) 

1,1.1-Trichtoroethane  (F002) 

1,1,2-Trichk)rotrifiuoroethane  (F002) 

Trichtorofluoromethane  (F002)  and  (U121) 
Xylenes  (total)  (F003) 


71-43-2 
56-23-5 
75-09-2 
79-46-9 
79-01-6 
79-00-5 


Benzene  (F005)  (D018)2  

Carbon  tetrachloride  (FOOl)  (0019)2 

Methylene  chloride  (F002) 

2-Nitropropane  (F005) 

Trichtoroethylene  (F002)  (0040) « 

1,1,2-Trichk)roethane(F002) 


'  For  this  analysts,  the  human  health  benchmart«s  were 
above  Itiese  numbers  were  deemed  to  pose  an 


Another  fector  \o  note  is  that  there  is 
considerable  uncertainty  in  a  large 
number  of  the  parameters  used  in  the 
analysis.  For  example,  there  was  wide 
variability  in  the  estimates  of  how  much 
solvent  would  be  on  each  industrial 
wipe;  the  estimates  of  how  many 
facilities  would  use  a  particular  landfill 
were  based  on  general  demographic 
data;  and  the  fate  and  transport  models, 
as  well  as  some  of  the  health 
benchmarks,  have  some  degree  of 
uncertainty.  While  the  Agency  has  not 
conducted  a  detailed  quantitative 
imcertainty  analysis,  it  is  likely  that  the 
range  of  the  uncertainty  in  this  risk 
analysis  covers  an  order  of  magnitude  or 
more.  The  Agency  specifically  solicits 
comments  on  the  results  and  the 
assimiptions  and  decisions  made  in 
conducting  the  risk  screening  analysis. 
More  information  on  the  analysis  can  be 
found  in  the  Technical  Backgroimd 
Document  for  this  proposal,  available  in 
the  Docket. 


Loading  to 

meet  the 

health  bench- 

mart(  (kg/day, 

per  landfill) 


Loading  (kg/ 
day,  per 
landfill) 


Loading  as- 
suming 
centrifuging 
(kg/day,  per 
landfill) 


Conclusion  ^ 


Noncarcinogens 


1.73 
1.61 
0.62 
0.36 

64.55 
0.41 
2.16 

12. 

16.r 

11.95 
4.30 
3.82 
4.31 
5.90 
032 
0.03 
0.043 
0.006 
5.83 
2.14 

15.81 
403.37 

16.05 
6.18 


4.32 
1.88 
1.03 
1.03 
1.88 
1.03 
1.03 
1.03 
2.26 
1.88 
1.03 
1.03 
1.88 
3.20 
3.67 
1.03 
1.03 
1.03 
4.42 
5.08 
9.02 
5.17 
3.48 
1.88 


0.432 
0.188 
0.103 
0.103 
0.188 
0.103 
O103 
0103 
0.226 
0188 
0.103 
O103 
0.188 
0.320 
0.367 
0.103 
0.103 
0.103 
0.442 
0.508 
0.902 
0.517 
0.348 
0.188 


Centrifuge  required. 

Centrifuge  required. 

Centrifuge  required. 

Centrifuge  required. 

Acceptat>le. 

Centrifuge  required. 

Acceptable. 

Acceptat)te. 

Acceptable. 

Acceptable. 

Acceptat>le. 

Acceptable. 

Acceptable. 

Acceptable. 

Unacceptable. 

Unaoceptable.3 

Unacceptable. 

Unacceptable. 

Acceptable. 

Centrifuge  required. 

Acceptable. 

Acceptable. 

Acceptable. 

Acceptable. 


Carcinogens 


0.24 
3.0 
0.39 
0.003 
27.66 
0.83 


1.03 
1.03 
9.54 
1.03 
1.03 
1.03 


0.103 
0.103 
0.954 
O103 
O103 
0103 


Centrifuge  required. 

Acceptable. 

Unacceptable. 

Unacceptable. 

Acoeptat)le. 

Centrifuge  required. 


a  hazard  quotient  of  1  for  a  non-carcinogen  or  a  carcinogenk:  risk  of  10-'. -Values 
unaccepta  He  risk  to  human  health.     ^ 
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*I9lI12L*^ll?*l.??[!?**!H?^  ^^  *^"°*  ^  disposed  of  in  a  munidpaJ  or  other  non-hazardous  waste  tandfill  under  today's  Draoosal  becauM 
*?if!^iIS.i?f?^  characteristic  instead  of  because  of  the  outcomTof  the  risk  screening  an^^^wtwZ^^a^^^^^r^^^SBT 
J'f^  "^^  f  °^  '*  '^^  **>'  •**  characteristic  of  ignrtability  and.  therefore^SwrS  teffi  *5tt,  wW  ^^T^IS^S^S^ridS^ 
hazaidoiB  waste  unless  it  continues  to  display  its  characte^.  Therefofe,  although  this  risk  screwSnoan^  l^MiBKaf^ 
wipe  contamng  rt  can  t>e  disposed  of  in  a  munkHpal  or  other  non-hazardous^StendWI  if T riStefl^oSS'^^Sr  '^'^cc'P'aWe.  a 


2.  Ash  From  Incineration  of  Disposable 
Solvent-Contaminated  Industrisd  Wipes 
Managed  in  LandfiUs 

Even  though  the  analysis  of  risks  from 
disposing  of  incinerator  ash  in  landfills 
was  conservative  by  assuming  that  all  of 
the  solvent  that  was  not  destroyed  went 
into  the  ash  (as  opposed  to  some  of  it 
being  emitted  from  the  stack)  and  that 
the  ash  was  frtim  a  small  combustion 
imit  (meaning  that  a  higher  percentage 
of  the  total  amoimt  of  material  being 
burned  consisted  of  wipes),  the  analysis 
still  indicated  that  none  of  the  solvents 
would  exceed  the  health  benchmarks  if 
the  ash  were  disposed  of  in  a  landfill. 

3.  Sludge  From  Wastewater  Treatment 
at  Industrial  Laundries  and  Managed  in 
Landfills 

This  analysis  indicated  that  only  one 
constituent,  2-nitropropane,  would  be 
present  in  sludge  at  a  level  which  would 
reach  the  allowable  health  benchmark. 
Even  for  this  highly  toxic  solvent,  the 
loading  in  sludge  (0.004  kg/day)  just 
barely  exceeded  the  allowable  loading 
(0.0033  kg/day).  In  this  case,  the 
exposure  route  of  concern  is  inhalation 
of  the  solvent  which  has  volatilized 
bom  the  landfill.  For  the  reasons 
previously  cited  (receptor  only  75 
meters  from  the  landfill,  selection  of  the 
highest  wastewater  concentration  value, 
etc.),  we  believe  that  a  more  rigorous 
risk  assessipent  would  determine  that  2- 
nitropropane  would  not  have  exceeded 
the  allowable  loading  for  sludge  from 
wastewater  treatment. 

An  August  15,  2002  letter  horn 
representatives  of  the  Association  of 
Nonwoven  Fabrics  Industry  (INDA)  and 
the  Secondary  Materials  and  Recyoled 
Textiles  Association  (SMART)  provides 
information  that  suggests  that  the 
amount  of  solvent  in  reusable  industrial 
wipes  is  substantially  greater  than  the 
amount  EPA  used  in  conducting  our 
risk  screening  analysis  for  this  proposed 
rulemaking.  16  Based  on  this 
information,  the  letter  questions 
whether  a  specific  concentration  limit 
should  be  placed  on  the  amoimt  of 
solvent  remaining  in  reusable  industrial 
wipes  rather  than  relying  on  the  "no 
free  liquids"  condition.  It  also  suggests 


'«  See  "8/15/02  letter  from  Bourdeau  to 
Dellinger;"  "Assessing  Management  of  Sludge 
Generated  by  Industrial  Laundries. "  EPA  OSW, 
May  9,  2000;  and  our  final  risk  screening  analysis 
document,  "Estimating  the  Risk  from  the  Disposal 
of  Solvent  Contaminated  Shop  Towels  and  Wipes 
in  Municipal  Landfills."  USEPA,  March  1999. 


that  most  of  this  solvent  will  end  up  in 
the  sludge  that  is  generated  from  the 
treatment  of  wastewater  from  industrial 
launderers  and  will  present  more  of  a 
risk  than  EPA's  risk  screening 
assessment  would  indicate. 
Accordingly,  the  Agency  is  evaluating 
the  issues  raised  in  the  letter  to 
determine  if  there  is  a  need  to  impose 
additional  conditions  to  address  risks 
posed  by  the  disposal  in  municipal  or 
other  non-hazardous  waste  landfills  of 
sludges  generated  by  industrial 
laimdries. 

4.  Ecological  Assessment 

The  analysis  projected  that  none  of 
the  solvents  would  exceed  their 
respective  water  quality  criteria  despite 
the  conservative  assiunptions  that  all  of 
the  solvent  released  in  landfill  leachate 
would  reach  a  small  stream. 

D.  What  External  Review  Was  Done  of 
the  Risk  Screening  Analysis? 

In  addition  to  conducting  and 
reviewing  the  risk  screening  analysis 
internal  to  EPA,  three  independent 
experts  provided  an  external  peer 
review  of  the  analysis  of  risks  itom 
constituents  once  they  had  been 
disposed  of  in  a  landfill.  These 
reviewers  did  not  evaluate  the 
assiunptions  behind  the  loadings  of 
solvents  assumed  to  be  sent  to  the 
landfiU. 

These  reviewers  indicated  that  the 
analysis  could  over  predict  risk  because 
(1)  the  partitioning  model  accounts  for 
too  little  degradation  in  a  landfill,  (2) 
degradation  once  a  constituent  leaves 
the  landfill  is  not  considered,  and  (3) 
the  toxicity  of  trichloroethylene  ^^  may 
be  overestimated.  On  the  other  hand, 
the  reviewers  indicated  that  the  analysis 
could  imder  predict  risks  because  (1) 
parameters  other  than  the  ones  for 
which  a  sensitivity  analysis  was 
conducted  could  be  more  sensitive  in 
predicting  risk,  (2)  effects  bom 
solubilization  by  oi^anic  compounds 
were  not  considered,  (3)  additional 
exposure  pathways  could  contribute 
additional  risk,  and  (4)  the 
carcinogenicity  of  tetrachloroethylene 
was  not  considered.  The  peer  reviewers 
full  comments  are  presented  in  the 
docket.  EPA  has  not  yet  addressed  these 
comments,  but  will  address  them  in 


concert  with  addressing  public 
comments  on  the  risk  screening 
analysis,  including  the  public's 
comments  on  the  peer  reviewers' 
comments. 

In  addition,  the  Integrated  Waste 
Services  Association  commented  on  the 
analysis  of  risks  bom  ash  disposal.  They 
found  the  analysis  overly  conservative; 
however,  since  the  analysis  did  not 
indicate  any  risks  from  this  uraste,  EPA 
does  not  beheve  it  is  necessary  at  this 
time  to  further  refine  this  part  of  the  risk 
analysis  since  further  refinement  woidd 
not  change  our  general  conclusions. 

We  request  comment  on  the  risk 
screening  analysis  discussed  in  this 
section  of  the  preamble  and  discussed 
m  more  detail  in  Section  V  of  the 
Technical  Backgroimd  £)ocument.  In 
particular,  we  seek  comment 
concerning: 

— ^The  assumptions  used  in  each  of 

these  analyses;  i.e.,  landfill,  ash  and 

sludges 
— ^The  data  used  in  modeling  risks 
— The  methodology  used  in  each  of 

these  analyses 
— Conclusions  and  recommendations 
— ^The  comments  provided  by  the  three 

external  peer  reviews 
— Or  any  specific  aspect  of  the  risk 

screening  analyses. 

Vm.  History  and  Relationship  to  Other 
RulemaldngB 

A.  Proposed  Effluent  Guidelines  for 
Industrial  Laundries 

On  December  17, 1997,  EPA  proposed 
to  establish  pretreatment  standards  and 
efiluenf  limitations  guidelines  (ELGs) 
for  industrial  laimdries  (62  FR  68181).>" 
In  conducting  investigations  of  efQuents 
discharged  from  industrial  laundries  to 
support  the  development  of  the 
proposed  rulemaking,  EPA  found  that 
the  effluent  from  many  industrial 
laundries  contain  concentrations  of 
solvents  known  from  site  visits  to  be 


"EPA's  Office  of  Research  and  Development  is 
cunently  in  the  process  of  developing  a  new 
toxicity  assessment  for  trichloroethylene. 


'*  The  proposed  effluent  guidelines  would  have 
established  numerical  limitations  that  are  based  on 
technology  treatment  of  industrial  laundry 
wastewater  for  11  priority  and  non-conventional 
pollutants.  These  standards  were  based  on  a 
determination  of  the  degree  to  which  pollutants 
pass  through  or  interfere  with  POTWs;  the  best 
available  technology  economically  achievable  for 
Pretreatment  Standaitls  for  Existing  Sources;  and 
the  best  demonstrated  available  control  technology 
for  Pretreatment  Standards  for  New  Sources.  The 
proposal  also  provided  regulatory  relief  for  facilities 
which  laundei  less  than  1  million  pounds  of 
incoming  laundiy  per  calendar  year  and  less  than 
255,000  pounds  of  industrial  wipes. 
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used  in  conjimction  with  industrial 
wipes  identified  as  generators  of 
solvent-contaminated  wipes.  Under  the 
proposed  effluent  guideline  rule,  EPA 
proposed  to  limit  the  discharge  of 
certain  pollutants  from  existing  and  new 
industrial  laundries  into  U.S.  waters 
and  POTWs.  The  proposed  rule  applied 
to  "any  facility  that  laimders  industrial 
textile  items  from  oH  site  as  a  business 
activity." 

On  August  18, 1999,  EPA  published  a 
Federal  Register  notice  withdrawing  its 
proposed  rule  for  the  industrial  laundry 
sector  (64  FR  45072).  EPA's  primary 
basis  for  the  withdrawal  was  that 
indirect  discharges  from  industrial 
laundries  contain  very  small  amounts  of 
toxic  pollutants  that  are  not  removed  by 
POTWs.  Conunents  on  the  proposed 
rule  and  subsequent  data  collection 
resulted  in  the  following  conclusions: 
(1)  Laundry  discharges  are  not  as  toxic 
as  estimated  at  proposal,  (2)  POTWs 
provide  better  treatment  of  the  toxic 
pollutants  remaining  in  laundry 
discharges  than  estimated  at  proposal, 
and  (3)  many  former  problems  have 
been  resolved  by  local  pretreatment 
authorities. 

EPA  concluded  that  to  the  extent 
isolated  problem  discharges  occiu, 
existing  pretreatment  authority  allows 
local  POTWs  to  respond  to  problems 
effectively.  Local  POTWs  have  the 
authority  to  set  local  limits  for 
individual  indirect  dischargers  to 
prevent  (1)  pass  through  of  pollutants 
through  the  POTW  into  waters  of  the 
U.S.  and  (2)  interference  both  with 
POTW  operations  and  sludge  disposal 
options.  EPA's  pass-through  analysis  for 
the  rulemaking  determined  that  there  is 
not  significant  pass-through  of 
pollutants 'frY)m  industrial  laimdries  to 
waters  of  the  U.S.  EPA  also  concluded 
that  removing  certain  organic  pollutants 
fr^m  industrial  wipes  before  they  are 
washed  would  be  a  better  way  to  control 
their  presence  in  effluent  discharges. 

B.  Hazardous  Waste  Listing 
Determination  for  Spent  Solvents 

Five  hazardous  waste  listings  for 
specific  spent  solvents  have  been 
promulgated  by  EPA  to  date:  FOOl, 
F002,  F003,  F004,  and  F005.  These 
listings  are  foimd  in  40  CFR  261.31.  The 
criteria  used  by  the  Agency  to  determine 
whether  or  not  a  waste  is  hazardous  are 
explained  in  the  December  31, 1985 
Federal  Register  notice  (50  FR  53316). 
This  rule  also  applies  to  P-  and  U-listed 
commercial  chemical  products  that 
correspond  with  the  F0OJ-F0O5  listings 
when  those  products  are  spilled  and, 
therefore,  become  waste. 

The  December  1985  Federal  Register 
notice  amended  the  original  solvent 


listings '  0  include  spent  solvent 
mixtiuet  when  the  solvent,  before  it  is 
used,  CO  itains  10  percent  or  more  of 
total  list  id  solvents.  In  addition,  the 
notice  c  arified  that  the  listings  apply  to 
"spent"  solvents — those  that  are  no 
longer  fi ;  for  use  without  being 
regenerated,  reclaimed,  or  otherwise 
processed,  and  clarified  that  the  listings 
cover  onjly  solvents  used  for  their 
solvent  ]  iroperties  (i.e.,  "to  solubilize 
(dissolvi  )  or  mobilize  other 
constitui  >nts"). 

On  Nc  vember  19, 1998,  EPA 
publish<  d  a  determination  not  to  list  as 
hazardoi  is  wastes  14  chemicals  that  are 
used  as  I  olvents.  These  14  chemicals  are 
cumene,  phenol,  isophorone, 
acetonit  ile,  furfural,  epichlorohydrin, 
methyl  c  bloride,  ethylene  dibromide, 
benzyl  c  iloride,  p-dichlorobenzene,  2- 
methoxjflethanol,  2-methoxyethanol 
acetate,  2-ethoxyethanol  acetate,  and 
cyclohexanol.  EPA  determined  that 
waste  solvents  containing  these 
chemicals  are  often  hazardous  wastes 
because  they  exhibit  a  characteristic 
under  40  CFR  part  261,  subpart  C,  or 
because  they  contain  other  solvent 
wastes  t^at  are  listed  as  hazardous  and, 
therefor*,  did  not  believe  it  was 
necessai  y  to  list  them  sepeuately. 
Howevei ,  in  some  cases,  EPA 
determii  ;ed  that  the  solvent  waste  did 
not  meet  the  criteria  for  listing  as  a 
hazardoDs  waste.  For  additional  detail 
regardin  >  the  technical  basis  for  the 
decision  see  63  FR  64371,  November 
19,1998 

K.  Stati  Authorization 

A.  Apph  cability  of  Rule  in  Authorized 
States 

Undei  section  3006  of  RCRA,  EPA 
may  aut  Lorize  qualified  states  to 
administer  their  own  hazardous  waste 
programs  in  lieu  of  the  federal  program 
within  tae  state  and  to  issue  and  enforce 
hazardons  waste  permits.  Following 
authori^tion,  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7001  of  RCRA,  although  authorized 
states  h«^e  primary  enforcement 
responsipility.  The  standards  and 
requirei^ents  for  state  authorization  are 
found  ati40  CFR  part  271. 

Prior  tp  enactment  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA)l  a  state  with  final  RCRA 
authori^tion  administered  its 
hazardoi  is  waste  program  entirely  in 
lieu  of  E  ^A  administering  the  federal 
program  in  that  state.  The  federal 
requiren  lents  no  longer  applied  in  the 
authoriz  id  state,  and  EPA  could  not 
issue  pe  mits  for  any  facilities  in  that 
state,  sir  ce  only  the  state  was 
authoriz  3d  to  issue  RCRA  permits. 


When  new,  more  stringent  Federal 
requirements  were  promulgated,  the 
state  was  obligated  to  enact  equivalent 
authorities  within  specified  time  frames. 
However,  the  new  Federal  requirements 
did  not  take  effect  in  an  authorized  state 
until  the  state  adopted  the  federal 
requirements  as  state  law. 

In  contrast,  imder  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  which  was 
added  by  HSWA,  new  requirements  and 
prohibitions  imposed  under  HSWA 
authority  take  effect  in  authorized  states 
at  the  same  time  that  they  take  effect  in 
unauthorized  states.  EPA  is  directed  by 
the  statute  to  implement  these 
requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  permits,  imtil  the  state  is 
granted  authorization  to  do  so.  While 
states  must  still  adopt  HSWA  related 
provisions  as  state  law  to  retain  final 
authorization,  EPA  implements  the 
HSWA  provisions  in  authorized  states 
imtil  the  states  do  so. 

B.  Effect  on  State  Authorizations 

The  proposed  conditional  exclusions 
would  not  be  HSWA  regulations. 
Therefore,  the  conditional  exclusions 
would  not  be  immediately  effective  in 
authorized  states.  They  would  be 
applicable  only  in  those  states  that  do 
not  have  final  authorization  for  the  base 
(non-HSWA)  portion  of  the  RCRA 
program. 

Authorized  states  are  required  to 
modify  their  programs  only  when  EPA 
enacts  federal  requirements  that  are 
more  stringent  or  broader  in  scope  than 
existing  federal  requirements.  RCRA 
section  3009  allows  the  states  to  impose 
standards  more  stringent  than  those  in 
the  federal  program  (see  also  40  CFR 
271.1).  Therefore,  authorized  states  may, 
but  are  not  required  to,  adopt  federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent  than  previous  federal 
regulations.  Today's  proposed 
conditional  exclusion  from  the 
definition  of  hazardous  waste  for 
disposable  solvent-contaminated 
industrial  wipes  is  considered  less 
stringent  than  the  existing  federal 
regulations  because  it  would  exclude 
certain  materials  now  regulated  by 
RCRA  subtitle  C.  Thus,  states,  except  as 
described  below,  would  not  be  required 
to  adopt  the  conditional  exclusion  from 
the  definition  of  hazardous  waste  if  the 
proposal  is  finalized.  However,  because 
EPA  believes  that  today's  proposal  is  a 
better  approach  to  controlling  industrial 
wipes,  die  Agency  would  encourage 
states  to  adopt  this  rule,  if  promulgated, 
as  soon  as  possible. 

The  current  federal  policy  with  regard 
to  reusable  solvent-contaminated 
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industrial  wipes  has  been  to  defer  the 
determination  of  their  regulatory  status 
to  the  states  and  EPA  regions.  This 
deferral  has  resulted  in  the  development 
of  various  state  programs.  Today's 
proposal  is  generally  consistent  with 
these  state  policies.  However,  it  is 
possible  that  conditions  that  would  be 
imposed  by  the  proposed  rule  could  be 
more  stringent  than  some  existing  state 
programs.  As  a  result,  these  authorized 
states  would  be  required  to  modify  their 
programs  when  we  promulgate  a  final 
rule.  We  seek  comment  on  whether 
states  consider  the  conditions  posed  by 
today's  proposed  rule  to  be  more 
stringent  than  their  cmrent  approaches 
to  regulating  reusable  solvent- 
contaminated  industrial  wipes. 

X.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review^ 

1.  Economic  Analysis 

Under  Executive  Order  12866  (58  PR 
51735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
formal  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
proposed  regiUatory  action.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy^ 
productivity,  competition,  jobs,  lie 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  s^ency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Agency  has 
determined  that  today's  proposed 
rulemaking  is  a  "significant  regulatory 
action"  because  it  raises  novel  legal  or 
policy  issues  and  because  of  its 
significance  to  a  large  number  of 
interested  stakeholders. 

2.  Affiected  Economic  Sub-Sectors 

We  estimated  the  potential  national 
economic  impacts  of  today's  proposal. 
Our  "Economics  Background 


Docvunent"  is  available  for  pubUc 
review  and  comment  from  the  RC31A 
Docket  (see  public  access  instructions  at 
the  introduction  to  this  notice).  The 
dociunent  presents  the  methodology, 
detailed  computation  spreadsheets,  and 
sources  of  the  data  applied  in  our 
economic  analysis.  We  welcome  the 
general  public  and  affected  industries  to 
provide  us  with  comments  and 
questions  about  our  economic  analysis, 
in  the  interest  of  improving  the  key  data 
elements  and  assumptions. 

The  scope  of  the  expected  economic 
impacts  modeled  in  oiu'  study  includes 
(i)  potential  cost  savings,  as  well  as  (ii) 
potential  implementation  costs,  for  both 
the  "disposable"  and  "reusable" 
industrial  wipes  markets.  Our  economic 
study  models  these  impacts  as 
potentially  affecting  seven  economic 
sectors  (manufacturing,  retail  trade, 
information,  administrative  services, 
other  services,  public  administration, 
and  transportation  &  utilities).  These 
economic  sectors  consist  of  15  economic 
sub-sectors,  representing  121  industries 
which  we  suspect  may  in  part  or  in 
whole  generate  or  manage  spent  solvent 
industrial  wipes  in  the  U.S.  economy. 
As  enumerated  in  an  introductory 
section  of  this  notice,  most  of  the 
industries  which  use  industrial  wipes 
are  in  the  manufacturing  sector,  and  use 
industrial  wipes  primarily  for 
degreasing  and  cleaning  operations. 

Today's  proposal  coiud  potentially 
affect  13  of  these  15  sub-sectors  as 
generators  of  spent  solvent  industrial 
wipes.  These  13  sub-sectors  consist  of  a 
total  of  471,000  faciUties,  13.2  million 
employees,  and  $2.7  trillion  in  annual 
revenues.  Ninety-six  percent  of  the 
companies  affected  are  small  businesses 
and  they  own  83%  of  the  facilities  in 
these  sub-sectors.  We  estimate  that  a 
subset  of  215,000  of  these  facilities  use 
RCRA-regulated  solvents  in  conjimction 
with  industrial  wiping  operations. 
Introducing  an  uncertainty  range  of  50% 
to  100%  as  to  how  many  states  may 
ultimately  adopt  these  program  changes 
and  counting  only  facilities  which  may 
be  regulated  as  "small  quantity"  or 
"large  quantity"  generators  (according 
to  the  calendar  month  waste  generation 
quantity  categories  defined  in  the  RC31A 
hazardous  waste  regulations  at  40  CFR 
262)  produces  an  estimated  range  of 
63,000  to  153.000  potentially  affected 
spent  solvent  industrial  wipes 
generators. 

In  addition  to  generators  of  industrial 
wipes,  up  to  1,175  industrial  laimdries 
supply  and  laimder  reusable  industrial 
wipes,  employing  60,000  workers  and 
earning  $2.9  billion  in  annual  revenue 
(of  which  $408  million  is  from  the 
industrial  wipes  business).  Industrial 


launderers  are  primarily  small 
businesses  (94%)  which  operate  47%  of 
this  industry's  facilities.  Furthermore, 
up  to  10,600  solid  waste  management 
establishments  (which  have  210,000 
employees,  earn  $31  billion  in  annual 
revenue,  and  are  95%  small  business 
owned)  could  also  be  affected  by  these 
proposed  changes.  Introducing  an 
uncertainty  range  of  50%  to  100%  for 
state  adoption  of  these  changes 
produces  an  estimated  range  of  590  to 
1,175  industrial  laundries,  and  5,300  to 
10,600  solid  waste  management 
establishments  potentially  affected  by 
the  proposed  r^ulations.  Adding  these 
ranges  together  produces  a  total 
estimated  count  of  68,000  to  164,000 
potentially  affected  solvent  industrial 
wipes  generator  and  management 
facilities. 

a.  Industrial  Wipes  Market 

We  estimate  the  size  of  the  U.S. 
industrial  wipes  market  at  9.6  billion 
wipes  used  in  2001.  Our  economic 
study  characterizes  this  market  as 
consisting  of  two  sub-markets  of 
industrial  wipes  products  with 
respective  annual  market  share  of  88% 
reusable  wipes  (8.5  billion  uses)  and 
12%  disposable  wipes  (1.1  billion  sold). 
In  some  industrial  wiping  operations, 
these  two  product  lines  may  be  price- 
competitive  substitutes,  but  other 
factors  such  as  lint-content,  absorbency, 
and  durability  often  outweigh  price  as  a 
factor  in  determining  wipes  selection  for 
any  particular  industrial  wiping 
operation. 

b.  Economic  Analysis  Framework 

The  proposed  rule  will  affect  these 
two  sub-markets  differentially  relative 
to  the  ciurent  regime  because  of  the 
significant  difference  in  the  current 
state-level  and  EPA  regional-level 
regulatory  status  of  each  respective  sub- 
market  category.  Spent  disposable 
industrial  wipes  are  currently  managed 
as  RCRA  hazardous  waste,  whereas 
reusable  industrial  wipes  are  not 
usually  managed  as  RCRA  hazardous 
wastes  or  even  sofid  wastes,  depending 
on  state  regulations.  Consequently,  an 
exclusion  from  RCRA  hazardous  waste 
regulation  is  expected  to  provide  the 
disposable  wipes  market  with  an  aimual. 
net  cost  savings  benefit  relative  to 
ciirrent  RCRA  regulatory  compliance 
costs,  whereas  the  solid  waste  exclusioq 
will  not  provide  the  reusable  wipes 
market  with  similar  economic  benefit, 
depending  on  the  extent  of  fitee  liquid 
solvents  captured  and  recycled  from 
solvent-contsminated  reusable 
industrial  wipes. 

For  the  piupose  of  estimating  this 
differential  economic  impact  outcome 
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and  potential  net  national  economic 
efiect  (HI  the  industrial  wipes  market, 
our  economic  study  included  modeling 
the  anticipated  induced  shift  in 
respective  wipes  market  share,  resulting 
from  direct  cost  savings  and  direct 
implementation  cost  pass-through  on 
the  respective  wipes  prices  [i.e.,  on 
wipes'  life  cycle  usage  costs,  including 
costs  of  spent  wipes  disposal).  In 
support  of  modeling  induced  market 
impacts,  our  economics  study  presents 
the  findings  of  a  meta-analysis  of 
published  own-  and  cross-price 
elasticity  of  demand  coefficients,  as 
applied  in  our  study  for  purpose  of 
simulating  potential  changes  in  wipes' 
market  share.  Our  economic  analysis 
also  examined  the  potential  composite 
outcome  of  direct  and  induced  impacts 
of  the  sohd  waste  exclusion  on  the 
industrial  laundry  industry,  as  suppliers 
of  reusable  industrial  wipes. 

Because  we  do  not  have  exact 
information  for  every  key  data  element 
applied,  the  economic  study  presents  a 
sensitivity  analysis  over  a  "lower- 
bound,"  "most-likely,"  and  "upper- 
bound"  range  in  numerical  values 
assigned  to  key  baseline  and  exclusion 
compliance  parameters,  such  as  number 
of  facilities  using  solvent  wipes, 
percentage  of  solvent  wipes  not 
currently  stored  and  transported  in 
closed  containers,  percentage  of  solvent 
wipes  generated  which  are  not  "dry" 
(i.e.,  contain  less^than  five  grams  solvent 
per  wipe)rprice-elasticity  of  demand  for 
industrial  wipes,  percentage  of  states 
which  may  adopt  the  proposed 
exclusions,  and  percentage  of  solvent 
wipes  containers  containing  free 
liquids. 

c.  Impact  Estimation  Findings 

The  anticipated  national  net  effect  of 
the  proposal  is  to  provide  the  U.S. 
economy  with  $28  miUion  to  $72 
million  in  average  annual  net  benefits, 
consisting  of  four  impact  components: 
(1)  $13  million  to  $20  million  in 
annualized  incremental  cost  for 
compliance  with  the  conditions  of  the 
exclusions  [e.g.,  costs  for  purchasing 
acciunulation  and  transportation 
containers  for  used  industrial  wipes);  (2) 
$40  million  reduction  in  annual  "direct 
costs  for  RCRA  regulatory  compliance; 
(3)  $8  million  to  $36  million  per  year  in 
avoided  air  pollution  from  increase  in 
captiue  of  free  liquid  solvents  from  used 
industrial  wipes;  and  (4)  $0.3  million  to 
$9  million  per  year  in  avoided  fire 
damages  to  facilities  from  spontaneous 
combustion  of  solvent-contaminated 
industrial  wipes.  Compared  to 
annualized  implementation  costs  as  a 
numerical  ratio,  the  $8  million  to  $85 
million  in  annualized  total  benefits 


represei  it  a  benefit-cost  ratio  of  2.4  to 
6.5.  The  aimuaUzed  net  benefits  consist 
of  $33  n  dlUon  to  $37  million  to 
generators  for  managing  spent 
disposable  industrial  wipes  and  an 
imcerti  ' 
annual 
cost  to 
industrl 
extent 
Indus 
reuse  o 
Thei 


ty  range  of  $35  million  in 
lenefits  to  $4  million  in  annual 
nerators  managing  reusable 
wipes  (depending  upon  the 
ese  costs  may  be  shared  with 
1  laundries  and  the  extent  of 
captured  solvents). '^ 
duced  market  impact  simulated 
in  the  economic  analysis  estimates  a 
potential  53%  to  59%  decrease  in  the 
life-cycle  unit  cost  for  using  disposable 
industri  il  wipes  (taking  into  accoimt  the 
cost  of  I  ew  wipes  purchase  plus  spent 
wipes  d  sposal),  and  a  0%  to  17% 
increase  in  the  effective  unit  cost  of 
reusable  wipes,  associated  with  a 
potential  induced  reduction  in  reusable 
wipes'  national  market  share  of  3%  to 
15%  for  the  fraction  of  the  industrial 
wipes  n  arket  potentially  affected  by  the 
exclusic  ns. 

3.  Ecom  mic  Impact  of  Today's  Other 
Propose  i  Exclusion  Options 

For  til  B  reasons  explained  below  and 
in  the  "  Economics  Background 
Documiit,"  we  did  not  prepare  a 
separata  quantitative  estimate  of  each  of 
the  following  alternative  options, 
because  they  are  expected  to  fall 
incrementally  within  or  near  the  impact 
estimatibn  range  for  the  main  option. 
Below  we  describe  the  potential  impacts 
of  each  )f  these  options  in  qualitative 
terms. 

a.  Exclu  iion  From  the  Definition  of 
Hazardc  us  Waste  for  Disposable  and 
Reusablp  Solvent-Contaminated 
Industrikl  Wipes 

This  (  ption  would  exclude  both 
disposa  )le  and  reusable  solvent- 
contami  aated  industrial  wipes  from  the 
definition  of  hazardous  waste  instead  of  • 
making  B  distinction  between  the  types 
of  wipes  and  excluding  disposable 
industrial  wipes  from  the  definition  of 
hazardops  waste  while  excluding 
reusable  solvent-contaminated 
industrial  wipes  from  the  definition  of 
solid  wiste.  No  aspect  of  the  proposed 
rule  would  change  for  generators  and 
handlers  of  disposable  wipes. 
Generators  and  handlers  of  reusable 
solvent-  contaminated  wipes  would  be 
managii  ig  a  solid  waste  under  this 
option,  )ut  would  be  subject  to  the  same 


'^EPA'i  cost  estimates  assumed  that  generators 
would  trai  isport  solvent-contaminated  wipes  to 
laundries  n  closed  containers  despite  the  proposed 
performaiice  standard.  If  industry  can  find~cheaper 
methods  (^meeting  the  performance  standard,  the 
costs  of  re  isable  wipes  management  will  be  less 
than  this  tstimate. 


conditions  as  those  proposed  today  for 
the  exclusion  frt>m  the  definition  of 
solid  waste  and,  therefore,  anticipated 
net  cost  savings  for  this  option  would 
remain  the  same  relative  to  the  main 
option  proposed  today. 

b.  Exclusion  for  All  Disposable  Solvent- 
Contaminated  Industrial  Wipes  Under  a 
Single  Set  of  Conditions 

This  option  would  not  differentiate 
between  disposable  wipes  managed  at  a 
landfill  compared  to  a  non-landfill 
facility.  Disposable  solvent- 
contaminated  wipes  would  be  excluded 
from  hazardous  waste  regulations 
provided  the  wipes  were  stored  in 
covered  containers  while  on  site,  and  as 
long  as  the  wipes  do  not  contain  free 
liquids  prior  to  sending  them  off  site  in 
closed  containers  that  are  marked 
"Excluded  Solvent-Contaminated 
Wipes." 

Under  this  option,  greater  regulatory 
relief  would  occur  for  generators  of 
disposable  industrial  wipes  relative  to 
the  main  option  because  (1)  they  would 
not  have  to  meet  the  "dry"  condition 
that  is  proposed  imder  our  main  option 
and  (2)  they  would  not  have  to  worry 
about  the  types  of  solvent  they  used. 
Therefore,  some  number  of  generators 
would  not  have  to  spend  additional 
resources  to  meet  this  "dry"  condition 
(relative  to  the  "no  free  liquids" 
condition),  or  switch  to  other  solvents  if 
they  so  desired  to  manage  their  wipes  in 
a  municipal  or  other  non-h£izardous 
waste  landfill. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR)    ' 
dociunent  prepared  by  EPA  has  been 
assigned  EPA  ICR  number  2127.01. 

The  information  requirements 
established  for  this  action,  and 
identified  in  the  Information  Collection 
Request  (ICR)  supporting  today's 
proposed  rule,  are  largely  a  self- 
implementing  process.  This  process 
would  ensure  that:  (i)  Handlers  of 
solvent-contaminated  industrial  wipes 
are  held  accountable  to  the  proposed 
requirements  of  the  conditional 
exclusions;  and  (ii)  inspectors  can  verify 
compliance  when  needed.  For  example, 
the  proposal  would  require  that  solvent- 
contaminated  industrial  wipes  contain 
no  free  liquids  prior  to  being 
transported  off  site  by  generators  for 
subsequent  management.  The 
conditions  would  also  require 
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generators  to  properly  label  all 
containers  of  wipes  sent  for  disposal. 

In  estimating  ICR  burden.  EPA  used 
the  current  state  policies  as  the  baseline 
since  most  states  have  specific  policies 
addressing  these  materials!  ICR  burden 
is  reduced  because  generators  of 
solvent-contaminated  wipes  obtain 
regulatory  relief  from  existing  subtitle  C 
hazardous  waste  regulatory 
requirements,  such  as  use  of  a  manifest 
in  transporting  these  materials  off  site  to 
a  handling  facility. 

EPA  has  carefully  considered  the 
burden  imposed  upon  the  regulated 
community  by  the  proposed  regulation. 
We  estimate  a  burden  savings  of  48,000 
hours  and  approximately  $1.9  million 
annually.  Biuden  means  the  total  time, 
effort,  or  financial  resoiutes  expended 
by  persons  to  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technelogy  and  systems  for  the  piuposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiu'ces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
ICR  under  Docket  ID  Number  RCRA- 
2003-0004.  The  pubhc  docket  is 
available  for  viewing  at  the  RCRA 
Docket  in  the  EPA  Docket  Center  {EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  PubUc 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566—1744,  and  the  telephone  number  for 
the  RCRA  Docket  is  (202)  566-0270.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  <http.//www.epa.gov/ 
edocket>.  Use  EDOCKET  to  submit  or 


view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket^  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  RCRA-2003-O004.  Also,  you 
can  send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Office  for  EPA. 
Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  November  20,  2003,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  December  22,  2003.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
as  Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  generally  requires  an  agency  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  on  Small  entities  of  today's  rule, 
small  entity  is  defined  as  (1)  a  small 
business  as  defined  by  the  Small 
Business  Administration  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  ndt-for-profit 
enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  hereby  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  about  83%  of  the 
63,000  to  153,000  establishments  in  the 
13  industries  which  use  industrial 
wipes  and  which  are  potentially  subject 
to  today's  proposed  rulemaking  are 
owned  and  operated  by  small 
companies.  In  addition,  approximately 
47%  of  the  1,175  industrial  laundry 
establishments  which  supply  reusable 
industrial  wipes  are  owned  by  small 
companies.  Based  on  the  economic 


analysis  summarized  elsewhere  in  this 
preamble,  we  have  estimated  that  a 
relatively  small  proportion  of 
potentially  affected  small  businesses 
[i.e.,  up  to  3%  or  16  small  industrial 
laundries)  may  be  adversely  impacted 
by  this  proposed  solid  waste  exclusion 
at  or  above  a  3%  threshold  of  annual 
business  receipts  (revenues). 

Although  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  In 
addition  to  the  economic  analysis,  we 
conducted  outreach  activities  to  ensure 
that  small  business  interests  were 
informed  of  our  potential  actions,  and  to 
soUcit  input  and  comment  from  small 
business  interests  during  our 
development  of  the  proposal.  We  had  a 
number  of  meetings  with  small  business 
stakeholders,  including  representatives 
of  the  industrial  laundries  trade 
associations,  to  discuss  the  formulation 
of  this  proposed  rule,  and  to  obtain 
small  business  feedback.  In  these 
meetings,  stakeholders  expressed 
concerns  about  the  implementation  of 
this  rule,  and  asked  questions  about  the 
conditions  being  considered  for  the 
proposed  regulation. 

As  part  ofthese  outreach  efforts,  the 
Agency  held  a  meeting  with  members  of 
the  small  business  community  on 
August  10,  1998.  Following  EPA's   ' 
presentation,  the  stakeholders  attending 
the  meeting  discussed  potential  issues 
and  concerns  they  envisioned  could 
arise  with  regard  to  the  implementation 
of  the  Agency's  preliminary  options, 
particularly  with  regard  to  the  ability  of 
small  businesses  to  comply  with  the 
options.  Participants  provided  their 
initial  reactions  to  the  preliminary 
options,  identified  potential  issues  of 
concern  and,  in  some  cases,  offered 
potential  changes  or  improvements.  A 
summary  of  the  August  10,  1998 
meeting  can  be  found  in  the  docket  for 
today's  proposed  rulemaking. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
thefr  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
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result  in  expenditiires  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Before  a  Federal  regulatory  agency 
such  as  EPA  promulgates  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  the  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
jwas  not  i^dopted.  Before  EPA  establishes 
regiilatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
.  the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  reqviirements. 

Today's  proposed  rule  contains  no 
federal  mandates  (under  the  regulatory 
provisions  of  Title  n  of  the  UNOIA)  for 
state,  local,  or  tribal  governments.  In 
addition,  EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Furthermme,  today's  proposed 
regulation  will  not  impose  incremental 
costs  in  excess  of  $100  million  to  the 
private  sector,  or  to  state,  local,  or  tribal 
governments  in  the  aggregate,  in  any 
one  year,  as  based  on  the  findings  of  the 
"Economics  Background  Document," 
described  elsewhere  in  this  preamble. 

Thus,  today's  proposed  nue  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
'Tederalism"  (64  FR  43255,  Aiigust  10, 
1999),  requires  EPA  to  develop  an 
accountaMe  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that4iave  federalism 
implications."  "Policies  that  have 
federalism  implicaticms"  is  defined  in 


the  Exeditive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  oh  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  aad  responsibilities  among  the 
various  levels  of  government." 

This  pl-oposed  rule  does  not  have 
federalia  m  implications.  It  will  not  have 
substant  al  direct  effects  on  the  states, 
on  the  re  lationship  between  the  national 
govemra  snt  and  the  states,  or  on  the 
distribut  on  of  power  and 
responsi  )ilities  among  the  various 
levels  ofigovemment,  as  specified  in 
Executivie  Order  13132.  This  proposed 
rule  woiild  provide  a  net  reduction  in 
RCRA  regulatory  burden  to  generators 
and  handlers  of  solvent  industrial 
wipes.  For  the  proposed  exclusions, 
both  the  annual  direct  implementation 
costs  to  affected  private  sector  entities 
and  the  potential  impact  on  annual  state 
govenun  ant  revenues  do  not  exceed  the 
"substan  tial"  compliance  cost  threshold 
defined  :  a  this  Executive  Order.  This 
proposal  would  preempt  state  and  local 
law  that  s  less  stringent  for  solvent- 
contami]  lated  wipes.  Under  the  RCRA, 
42U.S.C  6901  to  6992k,  the 
relations  lip  between  the  states  and  the 
national  government  with  respect  to 
hazardo)  s  waste  management  is 
establish  sd  for  authorized  state 
hazardoi  s  waste  programs,  42  U.S.C. 
6926  (se<  tion  3006),  and  retention  of 
state  authority,  42  U.S.C.  6929  (section 
3009).  Uhder  section  3009  of  RCRA, 
states  antl  their  political  subdivisions 
may  not  ^pose  requirements  less 
stringent  for  hazardous  waste 
management  than  the  national 
govemm  snt.  Thus,  Executive  Order 
13132  d(  es  not  apply  to  this  rule. 

Howei  er,  to  incorporate  the  state 
perspect  ve  in  the  proposal.  Agency 
persomK  1  met  with  state  representatives 
from  the  Association  of  State  and 
Territori^J  Solid  Waste  Management 
OfficialsKASTSWMO)  in  July  of  1998  to 
review,  <  iscuss  and  obtain  feedback 
fi-om  them  on  EPA  thinking  at  the  time. 
The  stata  representatives  recommended 
that  solvent-contaminated  reusable 
wipes  contain  no  bee  liquids  when 
transported  off  site  to  an  industrial 
laundry  or  dry  cleaner  and  that  the 
wipes  bej  transported  in  closed 
containers  that  meet  DOT  requirements. 
Similarlj,  most  states  recommended 
that  disppsable  wipes  continue  to  be 
regulated  under  RCRA  subtitle  C 
(hazardoiis  waste)  regidations.  The 
states  coiitinued  to  participate  on  the 
workgroi  ip  developing  today's  proposal 
and  theii  input  was  received  and 
consider  id  throughout  the  regulation 
develop]  lent  process. 


In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  conmumications  between  EPA 
and  state  and  local  governments,  EPA 
specifically  solicits  comments  on  this 
proposed  rule  fiom  state  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
iniplications." 

EPA  has  conchided  that  this  proposed 
rule  may  have  tribal  implications  to  the 
extent  that  generating  facilities  on  tribal 
lands  using  solvent-contaminated 
industrial  wipes  or  handlers  of  these 
materials  located  on  tribal  lands  could 
be  affected.  However,  this  proposed  rule 
will  neither  impose  substantial  direct 
compliance  costs  on  tribal  govenmients 
nor  preempt  tribal  law. 

EPA  dia  not  consult  directly  with 
representatives  of  Tribal  governments 
eak^r  in  the  process  of  developing  this 
regulation.  20  However,  as  described 
above,  EPA  did  conduct  an  extensive 
outreach  process  with  industry, 
including  small  business.  Thus,  we 
believe  we  have  captured  concerns  that 
also  would  have  been  expressed  by 
representatives  of  Tribal  governments. 

EPA  specifically  solicits  additional 
comment  on  this  proposed  rule  from 
Tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonable  alternatives  considered 
by  the  Agency. 

The  proposed  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 


=^0  "RepresenUtivM  of  Tribal  governments" 
include  non-elected  officials  of  Tribal  governments 
and  representative  authorized  national 
oiganlzations. 
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economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  EPA 
believes  that  this  proposal  will  not 
increase  exposiu^  of  solvents  to  the 
public,  adults  or  children. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  Agency  may  not  be  aware, 
that  assess  results  of  early  life  Exposure 
to  solvent-contaminated  industrial    ^ 
wipes. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  proposed  rulemaking  involves 
environmental  monitoring  or 
measurement  consistent  with  the 
Agency's  Performance  Based 
Measurement  System  (PBMS).  EPA 
proposes  not  to  require  the  use  of 
specific,  prescribed  aneilytic  methods. 
Rather,  the  Agency  plans  to  allow  the 
use  of  any  method  that  meets  the 
prescribed  performance  criteria.  The 
PBMS  approach  is  intended  to  be  more 
flexible  and  cost-effective  for  the 
regulated  community;  it  is  also  intended 
to  encourage  innovation  in  anal)^ical 
technology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified. 


EPA  welcomes  comment  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

Appendix  A  to  Preamble — 
Demographics  of  the  Industrial  Wipes 
Industry 

I.  Gennral  Description  of  the  Industrial 
Wipes  Industry 

A.  Types  of  Industrial  Wipes 

The  term  "industrial  wipes"  as  used  in  this 
preamble  represents  a  heterogeneous  group 
of  products  which  come  in  a  wide  variety  of 
types  and  brands  to  meet  a  broad  range  of 
application  needs.  The  major  division  is 
between  reusable  shop  towels,  which  are 
laimdered  or  dry  cleaned  and  used  again,  and 
disposable  wipes  and  rags  that  are  used  for 
a  limited  number  of  applications  and  then 
discarded.  Disposable  wipes  include  both 
non-woven  wipes  and  woven  rags.  The 
universe  of  materials  affected  by  this 
proposed  rule  encompasses  both  reiisable 
and  disposable  industrial  wipes  which  are 
used  by  numerous  industries  in  conjunction 
with  solvents  to  clean  sur&ces,  parts, 
accessories,  and  equipment.  Industrial  wipes 
are  distin^oished  by  their  respective 
composition,  durability;^  uses,  and  disposal 
methods. 

The  Agency  has  chosen  to  use  the  term 
"industrial  wipe"  throughout  the  preamble 
for  the  sake  of  simplicity.  However,  because 
of  the  many  terms  currently  used  throughout 
industry  to  identify  industrial  wipes,  EPA 
beUeves  it  is  helpful  to  provide  an 
explanation  of  industry  terms  to  set  forth  the 
Agency's  understanding  as  we  developed  this 
proposal: 

An  industrial  stiop  towel  is  a  woven  textile 
consisting  of  cotton  or  polyester  blends. 
These  materials  are  reusable  items  and  are 
generally  laundered  or  dry-cleaned  a  number 
of  times  before  they  have  outUved  their 
useful  life  and  must  be  discarded.  Shop 
towels  are  rented  by  industrial  launderers  to 
manufacturing,  automotive,  chemical,  and 
other  similar  facilities  to  use  for  heavy-duty 
cleaning  and  wiping.  Soiled  shop  towels  are  ■ 
either  washed  or  dry-cleaned  at  commercial 
laundry  facilities. 

An  industrial  wipe  is  a  non-woven  towel 
consisting  of  wood  pulp,  polyester  blends  or 
100  percent  polypropylene.  These  materials 
come  in  all  sizes  and  thicknesses.  They 
generally  are  designed  for  one  time  use  and 
are  used  to  wipe  small  quantities  of  solvents 
off  hands,  tools,  equipment,  or  floors. 

An  industrial  rag  is  a  non-homogeneous 
material  consisting  of  cotton  or  polyester 
blends.  Rags  are  made  from  old  clothing  or 
from  cloth  remnants  from  textile  mills,  and 
vary  in  size  and  type  of  fabric. 

Paper  towels  also  are  sometimes  used  in 
conjunction  with  solvents  in  the  workplace. 
These  materials  are  made  from  wood  pulp 
with  binders. 

The  wipe  suitable  for  each  application 
depends  on  a  number  of  factors.  The  amount 
of  lint  allowed  in  a  task  plays  a  laige  role. 


because  some  electronic  or  printing 
applications  cannot  tolerate  any  lint,  while 
other  applications  can  tolerate  large  amounts 
of  lint.  Absorbent  capacity  is  also  another 
important  fector  in  some  tasks,  while  not  in 
others.  Durability  is  important  in  some  tasks, 
such  as  those  that  require  heavy  scrubbing, 
while  often  not  important  in  tasks  where  lint 
or  absort)ency  is  more  important.  Durability 
does  not  only  refer  to  the  physical  strength 
of  the  wipe,  towel,  or  rag,  but  also  to  its 
abiUty  to  withstand  strong  solvents. 

B.  Additional  Data 

Additional  data  collected  frtim  site  visits, 
literatiu-e  searches,  and  industry'  include 
information  regarding  the  numbers  of  wipes 
used  daily,  types  of  solvents  used,  type  of 
operation  {i.e.,  whether  cleaning  operations 
involve  the  use  of  small  or  considerable 
amounts  of  solvent  per  wipe);  preference  for 
disposable  versus  reusable  wipes;  and 
estimated  total  volumes  of  wipes  used 
annually.  A  detailed  discussion  of  these 
findings  can  be  found  in  the  Technical 
Background  Document  for  this  proposed  rule, 
as  well  as  other  documents  supporting  this 
rule  that  are  found  in  the  £)ocket.  Key 
findings  include: 

•  Number  of  wipes  used  daily  by  a  facility 
can  vary  bom  50  to  6,000. 

•  Many  facilities  appear  to  use  ignitable- 
only  solvents  (DOOl)  that  could  be  classified 
as  characteristically  hazardous  when  the 
wipes  no  longer  can  be  used;  most  facilities 
also  appear  to  use  solvent  blends  consisting 
of  two  or  more  constituents. 

•  Most  industrial  sectors  appear  to  only 
use  a  small  amount  of  solvent  per  wipe:  Auto 
body  repair;  electronics;  furniture 
manufacturers;  fabricated  metals;  and  organic 
and  inorganic  chemical  manufacturers. 
Conversely,  the  printing  sectors,  automobile 
manufacturers,  parts  of  the  military,  and 
defense  industries  often  use  large  amounts  of 
solvent  on  each  wipe. 

•  Using  wipes  sales  and  usage  volume 
figures  provided  by  wipes  suppliers  and 
industry  users,  coupled  with  U.S.  Bureau  of 
Census  counts  of  related  facilities,  EPA 
estimates  that  approximately  9.6  billion 
industrial  wipes  are  used  by  industry 
annually  (88  percent  reusable  wipes  and  12 
percent  disposable  wipes)  in  13  different 
industries.  EPA  further  estimates  that 
approximately  3.8  billion  of  these  industrial 
wipes  are  used  in  conjunction  with  solvents 
in  industrial  cleaning  and  degreasing 
operations. 

Appendix  B  to  Preamble — 
Memorandum  From  Michael  Shapiro 

February  14, 1994 

Memorandimi 

Subject:  Industrial  Wipers  and  Shop  Towels 

under  the  Hazardous  Waste  Regulations 
From:  Michael  Shapiro,  Director,  Office  of 

Solid  Waste 
To:  Waste  Management  Division  Directors 

Regions  I-X 
We  have  received  numerous  questions 
about  the  regulatory  status  of  used  industrial 
wipers  and  shop  towels  ("wipers")  under  the 
Resource  Conservation  and  Recovery  Act 
(RCRA)  regulations  from  the  users  and 
launderers  of  these  wipers,  and  the 
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regulatory  agencies  responsible  for 
implementing  the  RCRA  regulations.  In 
addition,  manufacturers,  marketers  and  users 
of  non-reusable  Mripers  (/.e.7  wipers  that  are 
not  laimdered,  such  as  paper  or  other  on- 
textile  prodacts)  have  been  requesting 
clarification  on  the  status  of  these  materials 
as  well.  The  piupose  of  this  memorandum  is 
to  update  you  on  this  issue,  and  to  reaffirm 
'our  policy  regarding  the  regulatory  status  of 
these  materials. 

Ongoing  EfEorls 

There  are  currently  several  activities 
within  EPA  that  may  affect  wipers.  The 
Definition  of  Solid  Waste  Task  Force,  as  part 
of  their  dialogue  with  industry, 
enviromnental  groups.  State  agencies,  and 
EPA  Regions,  has  been  evaluating  the  RCRA 
regulations  affiecting  launderable  and 
disposable  wipers.  In  addition,  OSW  has 
been  dealing  with  the  issue  of  wipers  as  we 
continue  our  efforts  with  the  Hazardous 
Waste  Identification  Rule.  As  you  may  recall, 
EPA  requested  and  received  comment  on 
alternative  approaches  for  addressing  wipers 
contaminated  with  listed  solvent  (May  20, 
1992  Fedanl  Register,  57  FR  21474);  this 
proposal  was  later  withdrawn.  Finally,  the 
Office  of  Water  will  be  gathering  data  to 
support  the  development  of  effluent 
guidelines  for  industrial  launderers,  which 
handle  certain  types  of  reusable  wipers. 

SUtas  of  Used  Wipcra 

Whether  or  not  the  used  wipers  are 
hazardous  waste  under  the  RCRA  regulations 
has  been  a  recurring  question.  Because  there 
are  many  applications  of  wipers,  we  cannot 
at  this  time  make  any  generic  statements  that 
all  wipers  are  hazardous  waste,  or  that  all  are 
not  A  material  that  is  a  solid  waste  is  by 
defijiition  hazardous  waste  if  it  either  (1) 
meets  one  of  the  listings  in  40  CFR  part  261 , 
subpart  D,  or  (2)  exhibits  one  or  more  of  the 
characteristics  described  in  40  CFR  part  261, 
subpart  C.  Because  there  are  no  explicit 
listings  for  "used  wipers"  in  part  261, 
subpart  D,'a  wiper  can  only  be  defined  as 
listed  hazardous  waste  if  the  wiper  either 
contains  listed  waste,  or  is  otherwise  mixed 
with  hazardous  waste.  Whether  or  not  a  used 
wiper  contains  listed  hazardous  waste,  is 
mixed  with  listed  hazardous  waste,  only 
exhibits  a  characteristic  of  hazardous  waste, 
or  is  not  a  waste  at  all,  is  dependent  on  site- 
specific  fectors;  this  is  not  a  new  policy.  As 
a  result,  any  determinations  or 
interpretations  regarding  this  diverse,  and 
variable  wast'estream  should  be  made  by  the 
regulatory  agency  (i.e.,  EPA  Region  or  State) 
implementing  the  RCRA  program  for  a 
particular  State.  This  has  been  our  long- 
standing policy. 

One  of  EPA 's  concerns  in  determining 
whether  the  hazardous  waste  regulations 
apply  to  wipers  in  specific  cases  should  be 
to  prevent  situations  where  someone  is 
improperly  disposing  of  spent  solvents  (or 
other  hazardous  wastes]  by  mixing  them  in 
with  wipers,  and  then  sending  the  wipers  to 
a  laundering  facility  or  municipal  landfill. 
This  activity  is  clearly  not  allowed  under  the 
federal  regulations.  However,  wipers  that 
merely  pick  up  incidental  amounts  of 
solvents  may  be  handled  in  a  number  of 
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ways.  1 1  ave  enclosed  policy  documents  from 
several  £  tates  and  one  EPA  Region  regarding 
the  iden  ification  and/or  management  of 
wipers,  I  lat  provide  examples  of  how  some 
implem^ting  agencies  have  developed 
workablt  approaches  to  this  issue.  If  you 
have  additional  information,  or  have 
question^,  please  contact  Charlotte  Mooney 
or  Ross  Blliott  at  (202)  260-8551. 

t 

Enclosu^s  (4) 

cc:  RCR/  L  Enforcement  Branch  Chiefs, 

Regi  >ns  I-X 
Regional  Counsel,  Regions  I-X 

List  of !  ubjects 

40  CFR  Part  260 

Envir  )nmental  Protection, 
Admini  strative  practice  and  procedure. 
Confide  atial  business  information,. 
Hazard(  us  materials.  Recycling; 
Reportii  ig  and  recordkeeping,  Waste 
treatmei  it  or  disposal. 

40  CFR  °art  261 

Envir  >iunental  protection.  Hazardous 
waste,  Hecycling,  Reporting  and  record 
keeping) requirements,  Waste  treatment 
and  disposal. 

Dated:  November  10,  2003. 
Michael  D.  Leavitt. 
Adminis.  rator. 

For  U:  e  reasons  set  out  in  the   . 
preamb:  e,  title  40,  Chapter  I  of  the  Code 
of  Fedei  al  Regulations,  parts  260  and 
261,  are  proposed  to  be  amended  as 
follows: 

PART  2  >0— HAZARDOUS  WASTE 
MANAG  EMENT  SYSTEM:  GENERAL 

1.  Th« !  authority  citation  for  part  260 
continu  js  to  read  as  follows: 

Authoi  ity:  42  U.S.C.  6905,  6912(a),  6921- 
6927,  69;  0,  6934,  6935,  8937,  6938,  6939, 
and  6974 . 


Subpan 

2.  Section 
adding 
definitions 


B— Definitions 

on  260.10  is  amended  by 
alphabetical  order  the 
IS  of  Disposable  industrial 
wipe,  IMustrial  wipe.  Industrial  wipes 
handlim  facility,  Intra-company 

•  of  industrial  wipes.  No  free 
Reusable  industrial  wipe,  and 
Solventpxtraction  to  read  as  follows: 


§260.10 


use  without 
dry 


Indus  rial 


industrial 
polyest 
a  woveE 
polyest 
non-! 


Definttlons. 


Dispo  iable  industrial  wipe  means  an 
industriM  wipe  that  is  disposed  after 
being  sent  to  a  laundry  or 
clearer  for  cleaning  and  reuse. 


wipe  means  non-woven 
wipes  made  of  wood  pulp  or 
r  blends;  industrial  shop  towels, 
textile  made  of  cotton  or 
r  blends;  and  industrial  rags, 
hoi  kogenous  materials  consisting  of 


cotton  or  polyester  hlends.  Industrial 
wipes  of  all  kinds  are  used  for  a  variety 
of  purposes,  including  removing  small 
quantities  of  solvents  from  machinery 
parts,  hands,  tools,  and  the  floor. 
*****  "" 

Industrial  wipes  handling  facility 
means  a  facility  that  removes  solvents 
fit}m  industrial  wipes  prior  to  them 
being  sent  either  to  a  laimdry  or  dry 
cleaner  for  cleaning  or  to  a  municipal  or 
other  non-hazardous  waste  landfill  that 
meets  the  standards  und^r  40  CFR  part 
257,  subpart  B,  municipal  waste 
combustor,  or  other  combustion  facility. 
***** 

Intra-company  transfer  of  industrial 
wipes  means  the  off  site  transportation 
of  industrial  wipes  from  a  generator 
facility  to  another  generator-owned 
facility  that  has  a  solvent  extraction 
and/or  recovery  process  for  the  purpose 
of  removing  sid£cient  solvent  to  ensure 
that  the  wipes  contain  no  fr«e  liquids  or 
less  than  5  grams  of  solvent,  as 
appropriate. 
***** 

No  free  liquids,  as  used  in  40  CFR 
261.4(a)(24)  and  40  CFR  261.4(b)(19), 
means  that  no  liquid  solvent  may  drip 
from  industrial  wipes,  and  that  there  is 
no  liquid  solvent  in  the  container 
holding  the  wipes.  Wipes  that  have  been 
subjected  to  solvent  extraction  are 
presumed  to  contain  no  free  liquids. 
***** 

Reusable  industrial  wipe  means  an 
industrial  wipe  that  after  being  used  is 
sent  to  a  laimdry  or  dry  cleaner  for 
cleaning  and  reuse. 

***** 

Solvent  extraction,  as  used  in  40  CFR 
261.4(a)(24)  and  40  CFR  261.4(b)(19), 
means  an  advanced  extraction  process 
such  as  mechanical  wringers, 
centrifuges,  or  any  other  similarly 
effective  method  to  remove  solvent  from 
industrial  wipes. 


PART  261— IDENTinCATtON  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  6924{y),  and  6838. 

Sut)pai1  A— General 

4.  Section  261.4  is  amended  by 
adding  new  paragraphs  (a)(22]  and 
(b)(19)  to  read  as  follows: 

§261.4    Exclusions. 

(a)*  *  * 

(22)  Industrial  wipes  that  are  sent  to 
an  industrial  laundry,  to  a  dry  cleaner 
for  cleaning,  or  to  an  industrial  wipes 
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handling  facility  when  they  contain  an 
F-listed  spent  solvent,  a  corresponding 
spilled  P-  or  U-listed  commercial 
chemical  product,  or  when  they  exhibit 
the  hazardous  characteristic  of 
ignitability,  corrosivity,  reactivity  or 
toxicity  when  that  characteristic  results 
from  the  F-listed  spent  solvent  or 
corresponding  P-  or  U-listed  commercial 
chemical  products,  provided  that  the 
conditions  specified  below  are  satisfied 
by  the  facility  claiming  the  exclusion: 

(i)  Solvent-contaminated  industrial 
wipes  must  be  accumulated,  stored  and 
managed  in  non-leaking,  covered 
containers; 

(ii)  Solvent-contaminated  industrial 
wipes,  if  transported  off  site,  must  be 
transported  in  containers  that  are 
designed,  constructed,  and  managed  to 
minimize  loss  to  the  environment; 

(iii)  When  laimdered  or  dry  cleaned 
on  site  or  transported  off  site  to  a 
laundry,  dry  cleaner,  or  industrial  wipes 
handling  facility,  solvent-contaminated 
industrial  wipes  must  contain  no  free 
liquids  or  must  have  been  treated  by 
solvent  extraction,  except  as  stated  in 
paragraph  (a)(24)(iv)  of  this  section.  Any 
liquids  removed  from  the  industrial 
wipes  must  be  managed  according  to  the 
regulations  foimd  imder  40  CFR  parts 
261  through  268  and  270  if  discarded; 

(iv)  Intra-company  transfer  of  solvent- 
contaminated  industrial  wipes 
containing  free  liquids  may  occur 
provided  that  the  following  conditions 
are  satisfied: 

(A)  The  transfer  must  occur  in  order 
to  remove  sufficient  solvent  from  the 
industrial  wipes  so  they  meet  the  "no 
bee  liquids"  condition;  and 

(B)  The  receiving  facility  must 
manage  the  extracted  solvent  according 
to  regulations  foimd  imder  40  CFR  parts 
261  through  268  and  270. 

(v)  Laimdries,  dry  cleaners  and 
industrial  wipes  handling  facilities  must 
manage  the  solvent-contaminated 
industrial  wipes  in  non-leeiking  covered 
containers  or  in  containers  that  are 
designed,  constructed,  and  managed  to 
minimize  loss  to  the  environment  before 
the  industrial  wipes  enter  the  handling 
process;  and 

(vi)  If  free  liquids  are  in  containers 
that  arrive  at  a  laimdry,  dry  cleaner,  or 
industrial  wipes  handling  facility,  the 
receiving  facility  must  either: 


(A)  Remove  the  free  liquids  and 
manage  them  according  to  the 
regulations  found  under  40  CFR  parts 
261  through  268  and  270;  or 

(B)  Return  the  closed  container  with 
the  wipes  and  free  liquids  to  the 
generator  as  soon  as  reasonably 
practicable,  but  no  later  than  the  next 
scheduled  delivery. 

(vii)  Industrial  laiuidries  and  dry 
cleaners  may  dispose  of  sludge  from 
cleaning  industrial  wipes  in  solid  waste 
landfills  if  the  sludge  does  not  exhibit 
a  hazardous  waste  characteristic. 

(b)*  *  * 

(19)  Industrial  wipes  that  are  sent  for 
disposid  to  a  municipal  waste  landfill  or 
other  non-hazardous  waste  landfilll  that 
meets  the  standards  imder  40  CFR  part 
257,  subpart  B,  to  a  municipal  waste 
combustor  or  other  combustion  facility, 
or  to  an  industrial  wipes  handling 
facility  when  they  contain  an  F-listed 
spent  solvent,  a  corresponding  spilled 
P-  or  U-listed  commercial  chemical 
product,  or  when  they  exhibit  the 
hazardous  characteristics  of  ignitability, 
corrosivity,  reactivity,  or  toxicity  when 
that  characteristic  results  from  the  F- 
listed  spent  solvent  or  corresponding  P- 
or  U-listed  commercial  chemical 
products,  providing  that  the  conditions 
specified  below  are  satisfied  by  the 
facilities  claiming  the  exclusion: 

(i)  Solvent-contaminated  industrial 
wipes  must  be  accumulated,  stored,  and 
managed  in  non-leaking,  covered 
containers; 

(ii)  Solvent-contaminated  industrial 
wipes,  if  transported  off  site,  must  be 
transported  in  containers  that  are 
designed,  constructed,  and  managed  to 
minimize  loss  to  the  environment; 

(iii)  Solvent-contaminated  industrial 
wipes,  if  transported,  must  be 
transported  in  containers  labeled 
"Exempt  Solvent-Contaminated  Wipes"; 

(iv)  When  transported  to  a  municipal 
waste  landfill  or  other  non-hazardous 
waste  landfill  that  meets  the  standards 
imder  40  CFR  part  257,  subpart  B, 
solvent-contaminated  industrial  wipes: 

(A)  Must  contain  less  than  5  grams  of 
solvent  each,  or  must  have  been  treated 
by  solvent  extraction;  and 

(B)  Must  not  contain  the  following 
solvents:  2-nitropropane,  nitrobenzene, 
methyl  ethyl  ketone  (MEK),  methylene 
chloride,  pyridine,  benzene,  cresols 


(o,m,p),  carbon  tetrachloride, 
chlorobenzene,  tetrachloroetfaylene, 
trichloroethylene; 

(v)  When  transported  to  a  municipal 
waste  combustor,  other  combustion 
facility,  or  industrial  wipes  handling 
facility,  solvent-contaminated  industrial 
wipes  must  not  contain  bee  liquids  or 
must  have  been  treated  by  solvent 
extraction.  Any  liquids  removed  bom 
the  wipes  must  be  managed  as 
hazardous  wastes  according  to 
regulations  found  under  40  CFR  parts 
261  through  268  and  270  if  disposed; 

(vi)  Intra-company  transfer  of  solvent- 
contaminated  industrial  wipes 
containing  free  liquids  may  occur 
provided  that  the  following  conditions 
are  satisfied: 

(A)  The  transfer  must  occur  in  order 
to  remove  sufficient  solvent  bom  the 
industrial  wipes  so  they  meet  the  5- 
gram  condition  or  the  "no  free  liquids" 
condition,  as  appropriate;  and 

(B)  The  receiving  facility  must 
manage  the  extracted  solvent  according  • 
to  regulations  found  under  40  CFR  parts 
261  through  268  and  270; 

(vii)  Combustion  and  industrial  wipes 
handling  facilities  must  manage  solvent- 
contaminated  industrial  wipes  in  non- 
leaking  covered  containers  or  in 
containers  that  are  designed, 
constructed,  and  managed  to  minimize 
loss  to  the  environment  before  the 
industrial  wipes  enter  the  handling 
process;  and 

(viii)  If  free  liquids  are  in  containers 
that  arrive  at  combustion  and  industrial 
wipes  handling  facilities,  the  receiving 
facility  must: 

(A)  Remove  the  free  liquids  and 
manage  them  as  hazardous  wastes 
according  to  regulations  found  under  40 
CFR  parts  261  through  268  and  270;  or 

(B)  Return  the  closed  container  with 
the  industrial  wipes  and  free  liquid  to 
the  generator  as  soon  as  reasonably 
practicable,  but  no  later  than  the  next 
scheduled  delivery; 

(xi)  Combustion  facilities  may  dispose 
of  residuals  from  combustion  of 
industrial  wipes  in  solid  waste  landfills 
if  residuals  do  not  exhibit  a  hazardous 
waste  characteristic. 
***** 

[FR  Doc.  03-28652  Filed  11-19-03;  8:45  am] 
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Part  IV 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enfor^ment 


30  CFR  Part  707 

Abandoned  Mine  Land  (AML)  Reclamation 
Program;  Enhancing  AML  Reclamation; 
Final  Rule 


DEPARTMENT  OF  THE  INTERIOR 

Offlcs  of  Surtaca  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  707 
RIN1029-AC07 

Abandoned  Mine  l^nd  (AML) 
Raciamation  Program;  Enliancing  AML 
Raclamatlon 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We  are  publishing  a  final  rule 
in  response  to  the  decision  by  the 

•United  States  Court  of  Appeals,  District 
of  Columbia  Circuit,  remanding  the 
February  12, 1999,  Enhancing  AML 
Reclamation  Rule  for  further 
explanation  as  to  the  tjrpes  of 
government  expenses  that  will  qualify 
as  government  financing  under  the  rule. 
This  rulemaking  provides  the  requested 
explanation  and  represents  a 
clarification  and  not  a  substantive 
change  to  the  Abandoned  Mine  Land 
(AML)  program  authorized  by  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  ("SMCRA"  or 
"the  Act").  We  are  also  taking  this 
opportunity  to  explain  what  is  meant  by 
the  prohibition  in  the  rule  ag»nst  "in- 
kind"  payments  being  coimted  towards 
the  government  financing  of  a 
"government-financed"  construction. 
DATES:  Effective  November  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danny  Lytton,  Chief,  Division  of 
Abandoned  Mine  Lands,  Office  of 

-Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue, 
NW..  ms  120-SIB,  WashingtonrDC 
20240;  Telephone:  202-208-2788.  E- 
Mail:  dlytton@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Why  are  we  publishing  this  rule? 

B.  What  is  the  exemption  for  "govemmejit- 

financed"  construction? 

C.  What  is  the  AML  Reclamation  Program? 

D.  How  is  AML  reclamation  funded  and  how 

do  States  and  Indian  Tribes  implement 
their  programs? 

E.  What  types  of  abandoned  sites  does  the 

Enhancing  AML  Reclamation  Rule 
target? 

n.  Discussion  of  the  Final  Rule 

m.  Procedural  Determinations 

I.  Background 

A.  Why  Are  We  Publishing  This  Rule? 

On  March  13, 1979,  OSM  published 
rules  implementing  the  exemption  from 
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SMCRZ .  provisions  provided  by  section 
528  of  lie  Act  when  the  extraction  of 
coal  is  an  incidental  part  of  Federal, 
State,  or  local  government-financed 
constniction.  These  regulations, 
.  codified  at  30  CFR  part  707  (44  FR 
15322)i defined  "government-financed 
constriction"  as  meaning  "construction 
funded  50  percent  or  more  by 
[government]  funds.  *  *  *"  30  CFR 
707.5.  (bn  February  12, 1999,  we 
publisned  the  Enhancing  AML 
Reclamktion  Rule  ("Enhancing  AML 
Rule")  ivhich  amended  this  definition  of 
"government-financed  construction  to 
allow  less  than  50  percent  government 
financiag  when  the  construction  project 
is  an  aqproved  AML  project.  (64  FR 
7470).  The  Kentucky  Resources  Council 
(KRC)  c  ballenged  the  rule  on  several 
counts.  IxnC  v.  Norton,  No!  99-00892 
(D.D.C.l  to  its  September  22,  2000  slip 
opinion  ,  the  district  court  granted  the 
govemi  lent  summary  judgment.  The 
KRC  ap  }ealed  that  decision  to  the 
United  States  Comt  of  Appeals  for  the 
District  of  Columbia  Circuit. 

On  ^  ay  30,  2002,  the  court  of  appeals 
conclu(  ed  that  the  Department  had  not 
only  res  sonably  interpreted  the  term 
"constriction"  to  include  AML 
reclama  tion  projects  that  involve  the 
inciden  ;al  extraction  of  coal  but  also 
reasona  ily  determined  that,  in  some 
circums  tances,  AML  projects  to  which 
the  gov<  irnment  provides  less  than  50 
percent  of  the  financing  may  qualify  as 
"goverr  ment-financed"  construction. 
Notwiti  standing  these  conclusions,  the 
court  re  [nanded  the  rule  for  further 
explanation  as  to  which  government 
adminii  trative  expenses  will  qualify  as 
"govern  ment  financing"  for  the 
purpos*  s  of  the  exemption  from  the 
provisic  ns  of  the  Act.  KRC  v.  Norton, 
No.  01-5263,  2002  WL  1359455  at  *2 
(D.C.  Cir.). 

The  c  3urt  further  noted  that,  even 
though  'in  kind"  payments  do  not 
qualify  is  government  financing  under 
30  CFR  707.5,  our  1999  Federal  Register 
notice  a  ppeared  to  accept  a  commenter's 
suggest:  on  that  qualifying  government 
financiiig  includes  "in  kind  payments 
such  as  Hdministrative  expenses 
incurrei  [  by  the  AML  agency  in 
reviewi  ig  and  approving  the  project." 
KRC  V.Morton  at  *2. 

We  ai  e  publishing  this  rulemaking  to 
provide  the  explanation  required  by  the 
court  as  to  which  government 
adminii  trative  expenses  qualify  as 
"goveriinent  financing"  imder  30  CFR 
707.5.  In  addition,  we  are  taking  this 
opportu  nity  to  explain  what  the  agency 
has  hist  arically  meant  by  the 
prohibi  ion  in  section  707.5  against  "in- 
kind"  payments  being  counted  towards 
the  gov(  rnment  financing  of  a 


"government-financed"  construction. 
Further,  editorial  changes  have  also 
been  made  to  the  definition  for  clarify. 

The  preamble  to  the  February  12, 
1999,  Enhancing  AML  Rule  should  be 
consulted  for  additional  background 
infonnation.  64  FR  7470. 

B.  What  Is  the  Statutory  Exemption  for 
"Government-Financed"  Construction? 

Title  V  of  SMCRA,  30  U.S.C.  1251- 
1279,  has  regulated  surface  coal  mining 
operations  since  1977  though  stringent 
standards  regarding  the  permitting, 
mining,  and  reclamation  of  such  sites. 
Title  V  prescribes  that  "no  person  shall 
engage  in  or  carry  out  on  lands  within 
a  State  any  surface  coal  mining 
operations  unless  such  person  has  first 
obtained  a  permit  issued  by  such  State 
pursuant  to  an  approved  State  program- 
or  by  the  Secretary  pursuant  to  a  Federal 
program."  30  U.S.C.  1256.  Applicants 
for  a  Title  V  permit  must  pay  a  fee  to 
cover  all  or  some  of  the  costs  of 
reviewing,  administering,  and  enforcing 
the  permit  (30  U.S.C.  1257).  They  must 
submit  a  reclamation  plan  (30  U.S.C. 
1258)  and,  after  the  permit  has  been 
approved  but  prior  to  issuance  of  the 
permit,  must  file  with  the  regulatory 
authority  a  bond  to  ensure  performance 
of  the  reclamation  plan  (30  U.S.C.  1259). 
Congress,  however,  exempted  some 
activities  from  the  Title  V  requirements 
by  providing: 

The  provisions  of  this  chapter  sliall  not 
apply  to  any  of  the  following  activities: 

(1)  the  extraction  of  coal  by  a  landowner 
for  his  own  noncommercial  use  from  land 
owned  or  leased  by  him;  and  (2)  the 
extraction  of  coal  as  an  incidental  part  of 
Federal,  State  or  local  government-financed 
highway  or  other  construction  under 
regulations  established  by  the  regulatory 
authority. 

30  U.S.C.  1278.  (Emphasis  added). 

C.  What  Is  the  AML  Reclamation 
Program? 

Tile  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  established  the  AML  Reclamation 
Program  in  response  to  concern  about 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  The 
program  is  funded  primarily  from  a  fee 
collected  on  each  ton  of  co^  mined  in 
the  country.  This  fee  is  deposited  into 
a  special  fund,  the  Abandoned  Mine 
Land  Fund  (Fund),  and  is  appropriated 
annually  to  address  abandoned  and 
inadequately  reclaimed  mining  areas 
where  there  is  no  continuing 
reclamation  responsibility  by  any 
person  imder  State  or  Federal  law. 
Under  Title  IV,  the  financing  of 
reclamation  projects  is  subject  to  a 
priority  schedule  with  emphasis  on  sites 
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affecting  public  health,  safety,  general 
welfare  and  property. 

In  most  cases,  the  implementation  of 
Title  IV  authority  has  been  delegated  to 
States.  Currently,  23  States  and  3  hidian 
Tribes  (the  Hopi,  the  Navajo  and  the 
Crow)  have  authority  to  receive  grants 
from  the  Fxmd.  They  are  implementing 
Title  IV  reclamation  programs  in 
accordance  with  30  CFR  Subchapter  R. 
and  through  implementing  guidelines 
published  in  the  Federal  Register  on 
March  6,  1980  (45  FR  27123),  and 
revised  on  December  30, 1996  (45  FR 
68777).  In  States  and  on  Indian  lands 
that  do  not  have  a  Title  IV  program, 
reclamation  is  carried  out  by  OSM. 

D.  Howls  AML  Reclamation  Funded 
and  How  Do  States  and  Indian  Tribes 
Implement  Their  Programs? 

State  and  Indian  Tribal  AML 
programs  are  funded  at  100  percent  by 
OSM  from  money  appropriated 
annually  from  the  AML  Fund.  The 
States  and  Indian  Tribes  must  submit 
grant  applications  in  accordance  with 
procedures  established  by  OSM  and 
existing  grant  regulations  found  at  30 
CFR  part  886.  They  may  undertake  only 
projects  that  are  eligible  for  financing  as 
described  in  either  section  404  or 
section  41 1  of  SMCRA  and  that  meet  the 
priorities  established  in  section  403  of 
SMCRA.  OSM  requires  that  the  State 
Attorney  General  or  other  chief  legal 
officer  certify  that  each  reclamation 
project  to  be  undertaken  is  an  eligible 
site.  Certain  environmental,  fiscal, 
administrative,  and  legal  requirements 
must  be  in  place  in  order  for  a  program 
to  receive  grants  for  reclamation.  An 
extensive  description  of  these 
requirements  can  be  found  at  30  CFR 
part  884. 

E.  What  Types  of  Abandoned  Sites  Does 
the  Enhancing  AML  Rule  Target? 

As  discussed  in  substantial  detail  in 
the  February  12, 1999,  Federal  Register 
notice,  the  Enhancing  AML  Rule  will 
facilitate  the  reclamation  of  certain 
abandoned  mine  lands  that  have  little 
likelihood  of  being  remined  by  the 
private  sector  or  being  reclaimed  under 
the  current  Title  IV  program  because  of 
severely  limited  program  funds.  64  FR 
7471. 

n.  Discussion  of  the  Final  Rule 

We  are  publishing  this  rulemaking  in 
response  to  the  D.C.  Circuit's  remand  of 
our  Enhancing  AML  Reclamation  Rule 
for  further  explanation  as  to  which 
government  expenses  will  qualify  as 
government-financing  under  the  rule. 
We  are  doing  this  to  address  the  concern 
expressed  by  the  coiut  regarding  our 
preamble  discussion  interpreting  the 


statutory  term  "government-financed 
construction."  In  our  preamble 
discussion  we  stated  diat  all  expenses 
incurred  by  the  AML  agency  such  as 
project  design,  project  solicitation, 
project  management,  and  project 
oversight  qualify  as  government 
financing  under  the  rule.  64  FR  7474. 
The  coiut  found  that  it  was  "counter- 
intmtive"  to  suggest  that  Congress 
intended  traditional  government 
functions  "such  as  "oversight"  to 
ensure  that  a  contractor  complies  with 
the  law,  or  reviewing  and  approving 
proposed  Title  IV  projects — would 
qualify  as  government  financing.  The 
court  continued  that  even  though 
§  707.5  clearly  states  that  "in  kind"  ^ 
payments  do  not  qualify  as  government- 
financed  construction,  our  Federal 
Register  notice  appeared  to  accept  a 
commenter's  suggestion  that  an  agency's 
administrative  expenses  were  a  form  of 
"in  kind"  payments. 

Finally,  the  coiut  posited  a 
permissible  interpretation  of  the  rule 
under  which  the  traditional  oversight 
and  compliance-review  functions  of  an 
AML  agency  would  not  be  coimted  as 
government  financing.  The  court 
concluded  with  two  scenarios  in  which 
agency  expenses  would  reasonably 
coimt  as  government  financing.  KRCv. 
Norton  at  * 2.  It  is  our  intent  to  interpret 
the  rule  consistently  with  this 
interpretation  and  these  two  scenarios.  ' 
Therefore,  agency  administrative 
expenses  that  are  traditionally  attributed 
to  a  particular  type  of  government 
construction  project  will  not  count 
towards  the  "government  financing"  of 
that  project.  In  other  words,  the  only 
administrative  expenses  incvured  by  a 
government  agency  that  can  coimt  as 
part  of  the  "government  financing"  of  a 
project  are  those  expenses  that  are 
outside  the  normal  scope  of  that 
agency's  cost  of  doing  business. 

As  an  example,  most  AML  agencies 
accomplish  reclamation  work  through 
contractors.  Depending  upon  an 
agency's  internal  procediu-es,  some 
agencies  regularly  require  the  contractor 
to  perform  all  engineering  and  design 
work.  Other  agencies  may  regularly  hire 
an  outside  engineering  firm  or  do  the 
work  themselves.  Should  a  government 
agency  that  regularly  requires  the 
contractor  to  perform  project 
engineering  and  design  work  decide  to 
do  such  work  itself  on  a  specific  project, 
the  expense  of  that  project's  engineering 
and  design  work  would  qualify  towards 
the  "government  financing"  of  that 
project.  This  expense  qualifies  as 
"government  financing"  because  it  is  a 
government  expense  not  regidarly 
attributable  to  such  projects.  In  contrast, 
a  government  agency  that  regularly  does 


its  own  engineering  and  design  work 
cannot  consider  those  expenses  towards 
qualifying  the  project  as  being 
"govenunent-financed"  for  they  are 
expenses  that  the  agency  regularly 
attributes  to  such  projects. 

Critics  of  the  1999  Enhancing  AML 
Ride  were  concerned  that  if  the 
expenses  of  traditional  government 
functions  such  as  oversight  and  project 
review  counted  towards  "government 
financing,"  there  might  be  a  large 
number  of  government-financed 
construction  projects  where  the 
government  would  do  no  actual 
financing  towards  the  physical 
reclamation  of  the  site.  In  light  of  that 
concern,  we  reviewed  the  instances 
where  the  1999  rule  has  been  used  to 
allow  for  less  than  50  percent 
government  financing  of  approved  AML 
construction  projects.  Thus  far,  four 
projects  have  been  completed  in  three 
different  states.  In  each  case,  a 
tremendous  savings  was  realized  at 
relatively  little  cost  to  the  government 
reclamation  authority  through  the  sale 
of  coal  whose  extraction  was  an 
incidental  peul  of  the  required 
reclamation.  Reclamation  that  woidd 
have  otherwise  cost  the  Title  IV 
authorities  an  estimated  $1.5  million 
was  accomplished  at  a  total  cost  to  those 
authorities  of  somewhat  less  than 
$200,000.  It  is  significant  that  in  each 
case,  the  AML  authority  paid  substantial 
monies  to  the  contractor  to  physically 
reclaim  the  site.  While  OSM  anticipates 
that  other  projects  will  be  conducted 
under  the  Enhancing  AML  rule,  the 
agency  does  not  expect  the  number  of 
such  projects  to  be  large. 

We  would  next  like  to  take  this 
opportimity  to  explain  what  OSM  has 
always  intended  by  the  regulatory 
prohibition  in  30  CFR  707.5  against  "in 
kind"  payments  being  counted  towards 
the  government  financing  of 
"government-financed"  construction. 
This  prohibition  first  appeared  in  the 
March  13,  1979,  rulemaking  and 
continued  substantially  unchanged  in 
the  1999  Enhancing  AML  Reclamation 
Rule.  As  discussed  above,  the  2002 
Circuit  Court  decision  noted  that  the 
1999  preamble  appeared  to  accept  a 
commenter's  suggestion  that  qualifying 
government  financing  includes  "in 
kind"  payments  such  as  administrative 
expenses  incurred  by  the  AML  agency 
in  reviewing  and  approving  the  project. 
Id.  at  *2.  The  cited  preamble  language 
response  was  not,  however,  intended  to 
address  the  commenter's  suggestion  that 
administrative  expenses  inciured  by  the 
agency  in  reviewing  and  approving  a 
project  were  "iif  kind"  payments. 
Rather,  it  was  OSM's  intent  to  address 
conunenter's  concern  that  these 
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administrative  expenses  would  not 
qualify  as  government  financing  under 
§  707.5.  OSM  has  never  considered  the 
administrative  expenses  attributed  by 
the  government  to  a  particular  project  to 
be  a  form  of  "in  kind"  payments. 
bistead,  OSM  has  always  considered  "in 
kind"  paymentsto  be  contributions  to 
the  government  by  third  parties  of  labor, 
materials,  equipment  or  services  that  are 
used  by  the  government  to  accomplish 
required  reclamation.  As  an  example  of 
such  "in.kind"  payments  to  the 
government,  a  not-for-profit  watershed 
group  might  volimteer  to  plant  trees  as 
part  of  a  reclamation  project  and  a  local 
nursery  might  contribute  the  trees. 
Pursuant  to  OSM's  longstanding 
interpretation  of  the  "in-kind"  payment 

'  prohibition  of  §  707.5,  neither  the  value 
of  the  contributed  planting  services  nor 

.  trees  could  ever  count  towards  the 
government  financing  of  the  project. 

Finally,  for  clarity,  we  are  also  making 
non-substantive  revisions  to  the 
defimtion  of  "government-financed 
construction"  at  30  CFR  707.5.  We  have 
substituted  the  words  "Government 
financing"  for  the  word  "Fimding."  The 
definition  will  then  read  in  pertinent 
part,  as  follows:  "  Government  financing 
at  less  than  50  percent  may  quaUiy  if  the 
construction  is  undertaken  as  an 
approved  reclamation  project  under 
Title  IV  of  the  Act."  (Revision  in  italics.) 
The  limitation  of  the  provision  to 
government  financing  is  already 
impUcit  in  the  definition  but  now  is 
made  explicit. 

in.  Procedural  Determinations 

1.  Executive  Order  12866— Regulatory 
Planning  and  Review 

This  docimient  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  effect  of 
$100  milhon  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

c.  This  rule  does  not  alter  the 
budgetary  effects  or  entitiements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obUgations  of  their  recipients. 

d.  This  rule  does  raise  legal  or  poUcy 
issues. 

These  determination^  are  based  on  the 
analysis  performed  for  the  Enhancing 
AML  Redamation  Rule  (RIN  1029- 


AB89)^ubUshed  on  February  12, 1999, 
at  64  FR  7470. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substanial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  aoi  et  seq.). 

This  determination  is  based  on  the 
analysis  performed  for  the  Enhancing 
AML  Reclamation  Rule  (RIN  1029- 
AB89)aublished  on  February  12, 1999, 
at  64  FR  7470.  At  that  time  it  was 
determined  that  the  rule,  when 
implemented, -would  slightly  improve 
businesp  opportunities  for  all  entities, 
small  aad  large,  by  increasing  the 
likelihopd  that  additional  reclamation 
projects  would  be  undertaken  each  year. 
Furtherl  the  economic  impact  of  the  rule 
on  smal  businesses  was  determined  to 
be  mini  nal.  This  determination  was 
based  a  i  the  facts  that: 
— the  nj  le  woidd  not  increase  the  cost 
or  bui  den  on  businesses  reclaiming 
sites  ( iligible  under  the  existing 
reguli  itions; 
— the  n  le  makes  it  possible  for 
busin  ssses  to  undertake  the 
reclai  lation  of  areas  not  previously 
remir  ed  or  reclaimed  imder  existing 
regul)  itions; 
— the  u]  tdertaJcing  of  the  reclamation 
projei  Is  opened  up  by  the  rule  is 
entire  ly  voluntary;  and 
— the  oi  ily  increase  in  cost  due  to  these 
new  I  rojects  will  be  that  for 
dociu  aentation  related  to  the  removal 
and  s  Je  of  coal  as  an  incidental  part 
of  the  reclamation  project.  This 
increi  aental  cost  will  be  factored  into 
the  cqst  of  the  project  bid  submitted 
to  the  Title  IV  governmental  authority 
and  s|iould  prove  to  be  an 
insignificant  percentage  of  the  total 
bid.  ithose  who  do  participate  and  bid 
on  re<  iamation  projects  resulting  fi-om 
the  n;  le  will  do  so  to  reap  an 
econc  mic  benefit  in  the  form  of  a 
profit  on  the  sale  of  coal  incidentally 
mined  during  the  reclamation  of  the 
site.  The  total  amount  of  Federal 
monev  that  moII  be  available  each  year 
for  A  AL  projects  will  neither  increase 
nor  d  icrease  as  a  result  of  this  rule. 

3.  Smal  Business  Regulatory 
Enforce  nent  Fairness  Act 

This  1  ule  is  not  a  major  rule  under  5 
U.S.C. « 04(2),  the  Small  Business 
Regulat  >ry  Enforcement  Fairness  Act. 
This 

a. 
the 
woidd 


ru  b: 
Da  s 


eco]  lomy  < 


not  have  an  annual  effect  on 
of  $100  million  or  more.  It 
i  How  AML  agencies  to  work  in 
partner!  hip  with  contractors  to  leverage 
finite  AML  Reclamation  Fund  dollars  to 


accomplish  more  reclamation.  To  offset 
the  reduction  in  government  financing, 
the  contractor  would  be  allowed  to  sell 
coal  found  incidental  to  the  project  and 
recovered  as  part  of  the  reclamation. 
Participation  under  the  rule  change  is 
strictiy  voluntary  and  those 
participating  are  expected  to  do  so 
because  of  the  economic  benefit. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions  because  the  rule 
does  not  impose  any  new  requirements 
on  the  coal  mining  industry  or 
consimiers,  and  State  and  Indian  AML 
program  administration  is  funded  at  100 
percent  by  the  Federal  government. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
for  the  reasons  stated  above. 

These  determinations  are  based  on  the 
analysis  performed  for  the  Enhancing 
AML  Reclamation  Rule  (RDM  1029- 
AB89)  published  on  February  12, 1999, 
at  64  FR  7470. 

4.  Unfunded  Mandates 

This  rule  does  not  impose  an 
imfunded  mandate  on  State,  local,  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  Tribal 
governments  or  the  private  sector.  The 
administration  of  the  AML  program  by 
a  State  or  Indian  Tribe  is  funded  at  100 
percent  by  the  Federal  Government  and 
the  decision  by  a  State  or  Indian  Tribe 
to  participate  is  voluntary.  A  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Refcnm  Act  (1 
U.S.C.  1531,  et  seq.)  is  not  required. 

5.  Executive  Order  12630 — Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  The  rule  would 
allow  AML  agencies  to  work  in 
partnership  with  contractors  to  leverage 
finite  AML  Reclamation  Fund  dollars  to 
accomplish  more  reclamation.  To  offset 
the  reduction  in  government  financing, 
the  contractor  would  be  allowed  to  seU 
coal  foimd  incidental  to  the  project  and 
recovered  as  part  of  the  reclamation. 

6.  Executive  Order  13132— Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant  • 
Federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 
for  the  reasons  discussed  above. 
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7. Executive  Order  12988— Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b){2)  of  the  Order. 

8.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
As  previously  stated,  three  tribes  will  be 
affected  by  the  rule,  the  Hopi,  the 
Navajo  and  the  Crow.  The 
administration  of  the  AML  program  by 
a  State  or  Indian  Tribe  is  funded  at  100 
percent  by  the  Federal  Government  and 
the  decision  by  a  State  or  Indian  Tribe 
to  participate  is  volimtary. 

9.  Executive  Order  13211 — Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  nile  is  not  considered  a 
"significant  energy  action"  uinder 
Executive  Order  13211.  The 
administration  of  the  AML  program  will 
not  have  a  significant  effect  on  the 
supply,  distribution,  or  use  of  energy. 

10.  Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requiring  clearance 
under  the  Paperwork  Reduction  Act  by 
the  Office  of  Management  and  Budget. 


1 1 .  National  Environmental  Policy  Act 

OSM  prepared  an  environmental 
assessment  (EA)  for  the  Enhancing  AML 
Reclamation  Rule  (RIN  1029-AB89) 
published  on  February  12, 1999,  at  64 
FR  7470  and  made  a  Finding  of  No 
Significant  Impact  (FONSI)  on  the 
quality  of  the  human  environment 
under  section  102{2){C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4332(2){C).  The  EA 
and  FONSI  are  on  file  in  the  OSM 
Administrative  Record  for  the  rule.  That 
determination  is  valid  for  the 
publication  of  this  rule. 

12.  Administrative  Procedure  Act 

This  final  rule  has  been  issued 
without  prior  public  notice  or 
opportimity  for  public  comment.  The 
Athninistrative  Procedure  Act  (APA)  (5 
U.S.C.  553)  provides  an  exception  to  the 
notice  and  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedxu-es  on  the 
basis  that  they  are  impracticable, 
vmnecessary  or  contrary  to  the  public 
interest  OSM  has  determined  that  imder 
5  U.S.C.  553a))(3)(B)  good  cause  exists 
for  dispensing  with  the  notice  of 
proposed  rulemaking  and  public 
comment  procedures  for  this  rule. 
Specifically,  this  rulemaking  clarifies 
the  implementation  of  existing 
regulatory  language  and  does  not  add  or 
remove  any  substantive  requirements. 
For  the  same  reasons,  OSM  has  good 
cause  under  5  U.S.C.  553(d)  of  the  APA 
to  have  the  regulation  become  effective 
on  a  date  that  is  less  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  30  CFR  Part  707 

Highways  and  roads.  Incidental 
mining.  Reporting  and  recordkeeping 


requirements.  Surface  mining, 
Underground  mining. 

Dated:  November  3,  2003. 

Rdiecca  W.  Watson, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  given  in  the  preamble, 
30  CFR  part  707  is  amended  as  set  forth 
below: 

PART  707— EXEMPTION  FOR  COAL 
EXTRACTION  INCIDENT  TO 
GOVERNMENT-HNANCEO  HIGHWAY 
OR  OTHER  CONSTRUCTION 

■  1.  The  authority  citation  for  part  707 
continues  to  read  as  follows: 

Authority:  Sees.  102,  201,  501,  and  528  of 
Pub.  L.  95-87.  91  Stet.  448,  449.  467,  and  514 
(30  U.S.C.  1202,  1211,  1251,  1278). 

■  2.  In  §  707.5,  the  definition  of 
Government-financed  construction  is 
revised  to  read  as  follows: 

§707.5    Definitions. 

*****  , 

Government-financed  construction 
means  construction  funded  at  50. 
percent  or  more  by  funds  appropriated 
from  a  government  financing  agency's 
budget  or  obtained  fi-om  general  revenue 
bonds.  Government  financing  at  less 
than  50  percent  may  qualify  if  the 
construction  is  underteiken  as  an 
approved  reclamation  project  under 
Title  IV  of  the  Act.  Construction  funded 
through  government  financing  agency 
guarantees,  insurance,  loans,  funds 
obtained  through  industrial  revenue 
bonds  or  their  equivalent,  or  in-kind 
payments  does  not  qualify  as 
government-financed  construction.  - 

[FR  Doc.  03-28994  Filed  11-19-03;  8:45  am] 
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The  items  in  this  fist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  20, 
2003 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  put)lished  11-20- 
03 

CHEMICAL  SAFETY  AND 
HAZARD  INVESTIGATION 
BOARD 

Organization,  functions,  and 
operations;  pui)lished  11-20- 
03 

DEFENSE  DEPARTMENT 

Vocational  rehat)iRtation  and 

education: 
'    Veterans  education- 
Educational  Assistance 
Test  Program; 
increased  allowances; 
published  11-20-03 

INTERIOR  DEPARTMENT 
Surfece  Mining  Reclamation 
and  Enforcement  Office 

Abandoned  Mine  Land 
Reclamation  Program: 
Govenvnent-financed 

construction;  put)lished 

11-20-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 

published  10-16-03 
Pratt  &  Whitney  Canada; 

published  10-16-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Hiyliway 
Administration 

Engineering  and  traffic 
operations: 
Federal-aid  projects; 

advance  constmction; 

published  10-21-03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

starKlards:. 

Tire  pressure  nfionitoring 
systems;  controls  and 
displays;  published  11-20- 
03 


VETEflANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education- 
Educational  Assistance 
Test  Program; 
iTKreased  alkwvartces; 
published  11-20O3 

COMMENTS  DUE  NEXT 
WEEK 

ADVISORY  COUNCIL  ON 
HISTORIC  PRESERVATION 


Advisory  Coimcii 

Historic  properties  protection; 
comments  due  by  11-26-03; 
published  10-23-03  [FR  03- 
26799] 

AGRICULTURE 

DEPARTMENT 

Agricultural  Martceting 

Service 

Mango  promotion,  research 

artd  information  order; 

comments  due  by  11-28-03; 

pubfished  10-9-03  [FR  03- 
-25457] 

Tomatoes  grown  in — 
Florida;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-27014] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Servloe 

Meat  and  poultry  inspection: 
Food  labeling— 
Poultry  classes;  comments 
due  by  11-28-03; 
published  9-29-03  [FR 
03-24536] 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Pacimrs 
and  Stocicyards 
Administration 
Grain  inspection  equipment; 
official  perfomfiance 
requirements: 
Tolerance  for  dividers; 
regulation  removed; 
comments  due  by  11-24- 
03;  pubHshed  10-23-03 
[FR  03-26388] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
International  services  surveys: 
BE-25;  quarterly  sun/ey  of 
transactions  with 
unaffiliated  foreign 
persons  In  selected 
services  and  in  intangit>le 
assets;  comments  due  by 
11-24-03;  published  9-23- 
03  [FR  03-24129] 
BE-45;  quarterly  survey  of 
insurance  transactions  t>y 


U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  11-24- 
03;  pubished  9-2303  [FR 
03-24130] 

COMMERCE  DEPARTMENT 

Industry  and  Security 

Bursau 

Export  administration 

regulations: 

Commerce  Control  List— 

Computer  technology  ar>d 
software; 
microprocessor 
technology;  comments 
due  by  11-24-03; 
published  10-24-03  [FR 
03-26788] 

COMMERCE  DEPARTMENT 


Atmospheric  AdmMsliaDun 

Fishery  cortservation  and 
management 
Atlantic  highly  nr)igratory 
''       species— 

AUantic  tunas,  swordfish, 
and  shatks;  size  limit 
ac^ustments;  comments 
due  by  11-28-03; 
published  11-10-03  [FR 
03-28130] 
Caribbean,  Gulf,  and  South 
Attantic  fisheries — 
Dolphin  and  wahoo; 
convnents  due  by  11- 
25-03;  published  9-26- 
03  [FR  03-24391] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Rockfish  conservatiort 
areas;  trip  limit 
adjustments;  comments 
due  by  11-24-03; 
published  10-24-03  [FR 
03-26927] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  fijrther 
notice;  put>lished  10-1-03 
[FR  03-24818) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Class  I  ozone  depl^ir>g 
sut>stances;  essential 
use  allowances 
allocation  (2004); 
comments  due  bry  11- 
28-03;  published  10-28- 
03  [FR  03-27160] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


Slates;  air  quality  planning 
purposes;  desigiution  ef 
areas: 

Oregon;  comments  due  t>y 
11-26-03;  pubished  10- 
27-03  [FR  03-26917] 

Air  quality  impiementation 
plarts;  approval  and 
promulgation;  various 
States: 

Montana;  convnents  due  by 
11-28-03;  published  10- 
29-03  [FR  03-27269] 

New  Yoric;  comments  due 
by  11-28-03;  published 
10-28-03  [FR  03-27157] 

Environmental  stalemenis; 
availability,  etc.: 

Coastal  nonpoint  pollution 
control  progreuTv— 
Minnesota  and  Texas; 

Open  for  comments 

until  furtfier  notice; 

published  10-16-03  [FR 

03-26067] 

Pesticides;  toierarx»s  in  food, 
animal  feeds,  and  raw 
agricultural  commodittes: 
Biferuizate;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24370] 

Chlorfenapyn  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24405] 

Cyromazine:  comments  due 
by  11-24-03;  published  9- 
24-03  [FR  03-24012] 

Dimettiomorph;  comments 
due  by  11-28^)3; 
pubished  9-29-03  [FR  03- 
24564] 

Etoxazole;  comments  due 
by  11-25-03;  pubished  9- 
26-03  [FR  03-24368] 

Fenfiexamid:  comments  due 
by  11-25-03;  pubished  9- 
26K)3  [FR  03-24013] 

Glufosinate  ammonium; 
comments  due  by  11-28- 
03;  pubished  9-29-03  [FR 
03-2456^ 

Imazapyr;  comments  due  by 
11-25-03;  pubished  9-26- 
03  [FR  03-24123] 

Indian  meal  moth  granulosis 
vims;  comments  due  t>y 
11-28-03;  pubished  9-29- 
03  [FR  03-24563] 

Quinoxfen;  comments  due 
by  11-28-03;  pubished  9- 
29-03  [FR  03-24561] 

Sethoxydim;  comments  due 
by  11-28-03;  pubished  9- 
29-03  [FR  03-24562] 

Sulfentrazone;  convnents 
due  by  11-24-03; 
pubished  9-24-03  [FR  03- 
24011] 

Thiadoprid;  comments  due 
by  11-25-03;  pubished  9- 
26-03  [FR  03-24371] 


IV 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  Yoftc;  comments  due 
t)y  11-24-03;  published 
10-7-03  [FR  03-25334) 
Radio  stations;  table  of 
assignments: 
North  Dakota;  comments 
due  by  11-24-03; 
published  10-21-03  [FR 
03-26499] 
Television  broadcasting: 
Digital  television 
conversion — 

Digital  low  power 
television,  television 
translator  stations  and 
digital  television  booster 
stations  and  related 
issues;  comment 

■  request;  comments  due 
by  11-25-03;  published 
9-26-03  [FR  03-24328] 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Payroll  deduction 

contributions  to  a  trade  ' 

association's  separate 

segregated  fund; 

rulemaking  petition; 

comments  due  by  11-24- 

03;  published  10-24-03 

[FR  03-26749] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs — 
Oral  health  care  dmg 
products  (OTC)— 

Antigingivitls/antiplaque 
products;  monograph 
establishment; 
correction;  comments 
due  by  11-25-03; 
published  10-6-03  [FR 
03-25044] 
Human  drugs: 
Oral  health  care  drug     — 
products  (OTC)— 
Antigingivitis/antiplaque 
products;  monograph 
establishment; 
:.  comments  due  by  1 1  - 

25-03;  published  8-25- 
03.  [FR  03-21669] 
Reports  and  guidance 
documenfs;  availability,  etc.: 
Evaluating  safety  of 
antimicrot}ial  new  animal 
drugs  with  regard  to  their 
microblotogical  effects  on 
bacteria  of  human  health 
concern;  Open  for 
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comments  untp  further 
notKe;  publisfitod  10-27-03 
[FR  03-271131 

HOMELAND  SECfRITY 
DEPARTMENT      [ 
Coast  Guard 

Outer  Continental  Shelf 

activities: 

Gulf  of  Mexkx);  iafety 
zones;  commits  due  by 
11-25-03;  pubished  9-26- 
03  [FR  03-24^] 

INTERIOR  DEPAIfTMENT 
Surface  Mining  RSclamation 
artd  Enforcement  Office 

Permanent  progran  and 

at>andoned  mine  land 

reclamation  plan 

submissions: 

Maryland;  comm  ints  due  by 
11-26-03;  pubished  10- 
27-03  [FR  03-:  !7044] 

Montana;  comm(  nts  due  by 
11-26-03;  pubished  10- 
27-03  [FR  03-:  !7045] 

UBRARY  OF  COI GRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  anj 

procedures: 

Sound  recording,  under 
statutory  licences;  notice 
and  recordkee  >lng  for 
use;  comment!   due  by 
11-24-03;  pubished  10-8- 
03  [FR  03-255  23] 

NUCLEAR  REGUl  ATORY 
COMMISSION 

Source  material;  ddmestic 
licensing: 

Utah  uranium  mi  Is  and 
byproduct  mat  irial 
disposal  facilities; 
alternative  groi  indwater 
protection  star  jards  use; 
comments  due  by  11-24- 
03;  published   10-24-03 
[FR  03-26895] 

POSTAL  SERVICi 

Domestic  Mail  Marual: 
Metered  postage  refund 
procedures;  ccmments 
due  by  11-28-1 13; 
published  10-2  3-03  [FR 
03-27186] 

RAILROAD  RETIR  EMEI4T 
BOARD 

Freedom  of  Infomiition  Act; 
Implementation;  Comments 
due  by  11-28-03  published 
10-29-03  [FR  03  27107] 

SOCIAL  SECURIT  f 
ADMINISTRATION 

Social  security  beniefits  and 
supplemental  security 
income:  I 

Federal  old-age,  Isun/ivors, 
and  disability  ihsurance, 


and  aged,  blind,  and 
disabled- 
Social  Security  Act  (Titles 
II,  VIII,  and  XVI); 
-     representative  payment; 
comments  due  by  11- 
24-03;  published  9-25- 
03  [FR  03-24017] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bomt>ardier  comments  due 
by  11-28-03;  published 
10-29-03  [FR  03-27209] 
'  ■  Eurocopter  France; 

comments  due  by  11-25- 
03;  published  9-26-03  [FR 
03-24282] 
McDonnell  Douglas; 
comments  due  by  11-24- 
03;  published  10-8-03  [FR 
03-25493] 
Raytheon;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25867] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Consumer  information: 
Vehicle  rollover  resistance; 
dynamic  rollover  tests  and 
results;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25360] 
Motor  vehicle  safety 
standards: 

Controls  and  displays; 
comnrients  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24145] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcoholk:  t)everages: 
Distilled  spirits;  exportation 
evidence;  altemate 
documentatk>n;  comments 
due  by  11-24-03; 
published  9-24-03  [FR  03- 
23886] 

VETERANS  AFFAIRS 
DEPARTMENT 

Graves  already  mariced  at 
private  expense;  appropriate 
govemment  marker 
eligibility;  comments  due  by 
11-24-03;  published  9-25-03 
[FR  03-24214] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 


may  te  used  in  conjunctton 
with  "PLUS"  (Publk:  Laws 
Update  ServKe)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hnpj/' 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 

H.R.  1442/P.L  108-126 

To  authorize  the  design  and 
constructk)n  of  a  visitor  center 
for  the  Vietnam  Veterans 
Memorial.  (Nov.  17,  2003;  117 
Stat.  1348) 

H.R.  3288/P.L  108-127 

To  amend  title  XXI  of  the 
Social  Security  Act  to  make 
technteal  corrections  with 
respect  to  the  definition  of 
qualifying  State.  (Nov.  17, 
2003;  117  Stat.  1354) 

S.  677/P.L.  108-128 

Black  Canyon  of  the  Gunnison 
Boundary  Revision  Act  of 
2003  (Nov.  17,  2003;  117 
Stat.  1355) 

S.  924/P.L.  108-129 

To  authorize  the  exchange  of 
lands  between  an  Alaska 
Native  Village  Corporation  and 
the  Department  of  the  Interior, 
and  for  other  purposes.  (Nov. 
17,  2003;  117  Stat.  1358) 

Last  List  November  17,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notiftoation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
Ustserv.gsa.gov/archives/ 
puUaws-l.html 


»:  This  service  is  strictly 
for -E-mail  notifk»tion  of  new 
laws.  The  text  of  laws  is  not 
availat)le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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submissions,  and  approvals,  65684-65685 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Agilent  Technologies,  65734 
Boeing  Co.,  65734-65735 
Brindar,  65735  ; 

Chicago  Cold  Rolling,  65735 
Copperweld  Corp.,  65735 
Daylight  Harbor,  Inc.,  65735 
Maytag  AppHances,  65737 
Fishing  Vessels —  ♦ 

FAMILY  PRIDE,  65736 

IMPERIAL,  65736 

ROBERT  BOONEY,  65736 

WOLF  CHIEF,  65736 
Hasler,  Inc.,  65736 

Henry  I  Siegel  Co.,  Inc.,  65736-65737 
JacksonLea,  65737 

Knemschield  Manufacturing  Co.,  65737 
Lynn  Dean  Fashions,  Inc.,  65737 
Northrup  Grumman  Interconnect  Technology,  65737 
.     Planto  Furniture  Manufacturing  Co.,  Inc.,  65737 
SMTC  Manufacturing  Corp.  of  Massachusetts,  65738 
Standard  Textile  Co.,  Inc.,  65738 
State  of  Alaska  Commercial  Fisheries  Entry  Commission 

Permit  (No.  S04K61830V),  65738 
Thomasville  Furniture  Industries,  Inc.,  65738 
Tingley  Rubber  Corp.,  65738-65739 
U.S.  Axle,  Inc.,  65739 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65739-65740 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  65740 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

65740-65741 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 
State  operating  permits  programs — 
California,  65637-65642 
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PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standa  ds: 
Hazardous  air  pollutants;  source  category  list — 
Ethylene  glycol  monobutyl  ether;  delisting,  656^8- 
65663 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  65646-65648 
Water  pollution  control: 
Clean  Water  Act- 
Arizona;  Sewage  Sludge  (Biosolids)  Managemedt 
Program;  modification  application.  65663-1  5665 
NOTICES 

Air  pollution  control: 
Citizens  suits;  proposed  settlements — 
Our  Children's  Earth  Foundation  and  Sierra  Cl^b, 

65699-65700 
Utility  Air  Regulatory  Group.  65700-65702 
Air  pollution  control;  new  motor  vehicles  and  engines; 
California  pollution  control  standards — 

Nonroad  durability  standards  authorization,  65^02- 
65704 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  65704-65705 
Weekly  receipts,  65705-65706 
Meetings: 
Environmental  Policy  and  Technology  National  ^dvisory 
Council,  65706-65708 
Pesticides;  tolerances  in  food,  animal  feeds,  and  rai  i 
agricultural  commodities: 
Dow  AgroSciences  LLC,  65708-65713 
Water  programs: 
Hazardous  waste  injection  restrictions — 
Rubicon  Inc.;  exemption  petition,  65713 

Executive  Office  of  the  President 

See  Management  emd  Budget  Office 
See  Presidential  Documents 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services  :- 
Communications  Act  of  1934;  implementation — 
Bell  Operating  Companies  (BOCs)  and  Section  |272 
affiliates;  operate  independently  requirement, 
65665-65667 

Federal  Energy  Regulatory  Commission 

NOTKES 

Electric  rate  and  corporate  regulation  filings: 
Eurus  Combine  Hills  I  LLC,  et  al.,  65693-65696 
NRG  Power  Marketing  Inc.,  et  al.,  65696-65697 
Environmental  statements;  availability,  etc.: 

Virginia  Hydrogeneration  and  Historical  Society,  L.C., 
65697-65698 
Meetings: 
Falls  Creek  Hydroelectric  Project  and  Land  Exch  mge 
AK,  65698 
Preliminary  permits  surrender: 
Arizona  Independent  Power,  Inc.,  65698 
Bliss-Gooding  Highway  Hydropower,  Inc.,  et  al.,  65698- 

65699 
Edgewater,  LLC,  65699 

Public  Utility  District  No.  1  of  Franklin  County,  |WA, 
65699 
.Applications,  hearings,  determinations,  etc.: 
Alliance  Pipeline  L.P.,  65685 


ANR  Pipeline  Co.,  65685-65686  _ 
Black  Marlin  Pipeline  Co.,  65686-65687 
CenterPoint  Energy  -  Mississippi  River  Transmission 

Corp..  65687 
Cheyenne  Plains  Gas  Pipeline  Co.,  65687 
Dominion  Transmission,  Inc.,  65687-65688 
Gas  Transmission  Northwest  Corp.,  65688  . 

GulfStream  Natural  Gas  System.  L.L.C.,  65688 
Kern  River  Gas  Transmission  Co.,  65689 
Natural  Gas  Pipeline  Co.  of  America,  65689-65690 
Northern  Natm-al  Gas  Co.,  65690 
Northwest  Pipeline  Corp.,  65690 
Paiute  Pipehne  Co.,  65690-65691 
Portland  General  Electric  Co.,  65691 
Southern  LNG  Inc.,  65691-65692 
Texas  Gas  Transmission,  LLC,  65692 
Viking  Gas  Transmission  Co.,  65692-65693 
Wyoming  Interstate  Co.,  Ltd.,  65693 

Federal  Reserve  System 

NOTICES 

Banks  and  hank,  holding  companies: 
Change  in  bank  control,  65713 
Formations,  acquisitions,  and  mergers,  65713-65714 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Refrigerators,  refrigerator-freezers,  and  freezers,  65631- 
65632 


Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  dnd  threatened  species  and  marine  mammal 

permit  applications,  65727 
Endangered  and  threatened  species  permit  applications, 

65727-65728 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Indian  River  County,  FL;  loggerhead  sea  turtle,  etc., 

65730-65732 
Martin  County,  FL;  Florida  scrub-jay,  65728-65730 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Formaldehyde,  65632-65633 
NOTICES 
Agency  information  collection  adtivities;  proposals, 

submissions,  and  approvals,  65716-65717 
Harmonization  International  Conference;  guidelines 
availability: 
Stability  data  package  for  registration  applications  in 
climatic  zones  III  and  IV  and  stability  testing  of  new 
drug  substances  and  products,  65717-65718 
Meetings: 
Blood  Products  Advisory  Committee,  65718-65719 
Medical  Devices  Advisory  Committee,  65719 
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Forest  Service 

NOTICES 

Coal  management: 
Daniel  Boone  National  Forest,  KY;  Gray  Mountain  coal 
lease  land  use  analysis  and  draft  environmental 
statement;  public  hearing,  65678-65679 
Meetings: 
Resource  Advisory  Committees — 
Shasta  County.  65679 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions- 
Smith,  Timothy  R.,  Ph.D.;  correction,  65714 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 
Childhood  Vaccines  Advisory  Committee,  65719-65720 

Homeland  Security  Department 

See  Coast  Guard 
NOTICES 

Meetings: 
Homeland  Secinity  Advisory  Council,  65721 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Single  family  mortgage  insurance— 
FHA  Technology  Open  To  Approved  Lenders  (TOTAL) 
mortgage  scorecard  use;  requirements  and 
procedures,  65823-65827 
NOTICES 

Environmental  statements;  availability,  etc.: 
King  County,  WA;  Park  Uke  Homes' 
Greenbridge  Redevelopment  Project,  65723-65724 
Grants  and  cooperative  agreements;  availability,  etc  • 
Facilities  to  assist  homeless—  '       ^ 

Excess  and  surplus  Federal  property,  65724 
Mortgage  and  loan  insurance  programs: 
Multifamily  housing  programs;  basic  statutory  mortgaBe 
limits  (2004  CY),  65724-65725 
Organization,  functions,. and  authority  delegations: 
Departmental  Operations  and  Coordination,  Director 

65725 
Office  of  Labor  Relations,  Director,  65725-65726 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Elk  Valley  Rancheria  203.5  Acre  Fee-to-Trust  Transfer 
and  Casino/Resort  Project;  Del  Norte  County  CA 
65732-65733 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65726-65727 


Internal  Revenue  Service 

RULES 

Income  taxes: 

Contested  liabilities;  transfers  to  provide  for  satisfaction 
65634-65637 
PROPOSED  RULES 
Income  taxes: 
Contested  liabilities;  transfers  to  provide  for  satisfaction- 
cross  reference;  public  hearing,  65645-65646 
^    Contingent  payment  debt  instruments  for  one  or  more 

payments  denominated  in  or  determined  by  reference 
to  nonfunctional  currency;  treatment 
Hearing  cancelled,  65646 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65761-65764 

International  Trade  Administration 

NOTICES  r 

Antidumping: 
Pasta  from — 

Italy,  65679-65680 
Stainless  steel  wire  rods  from — 
India,  65680 
Meetings: 

United  States  Travel  and  Tourism  Promotion  Advisory 
Board,  65680-65681 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Hand  trucks  fi-om — 
China,  65733-€5734 

iait>or  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

l-and  Management  Bureau 

NOTICES 

Survey  plat  filings: 
Illinois,  65733 
Missouri,  65733 

Management  and  Budget  Office 

NOTICES 

Federal  Activities  Inventory  Reform  Act  of  1998;      " 
implementation; 
Agency  Inventories  of  Activities  that  are  and  are  not 
hiherently  Governmental;  availability,  65744-65745 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  65741-65742 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  65742 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Motorcycle  controls  and  displays,  65667-65676 

National  institute  of  Standards  and  Technoioav 

NOTICES 

Meetings: 
Information  Security  and  Privacy  Advisory  Board,  65681 
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Nattonai  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Dental  and  Craniofacial  Rese^ch, 

65721 
National  Institute  of  Diabetes  and  Digestive  and  K^ey 

Diseases,  65720 
National  Institute  of  Neurological  Disorders  and  S^-oke, 
65720 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  king  and  tannei  crab 
and  Gulf  of  Alaska  scallop  and  salmon,  65676- 
65677 

Nuclear  Regulatory  Commission 

RULES 

Access  authorization  fees;  assessment 

Correction,  65765  '  ^ 

NOTICES 
Committees;  establishment,  renewal,  termination,  eti 

Nuclear  Waste  Advisory  Committee,  65742-65743 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  65743-6$744 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office    - 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
National  Farm-City  Week  (Proc.  7737),  65627 

Railroad  Retirement  Board 

NOTICES 

Railroad  Unemployment  Insurance  Act: 
Experience  rating  proclamations,  monthly  compensation 

base,  and  other  determinations  (2004  CY),  65745- 

65747 

Securities  and  Exchange  Commission 

RULES  - 

Seciirities: 
Married  put  transactions;  security  ownership 

determination;  interpretive  gmdance,  65819-^5822 

NOTICES 

Meetings;  Simshine  Act,  65747 

Public  Utility  Holding  Company  Act  of  1935  filingsj  65747- 
65750 

Self-regulatory  organizations;  proposed  rule  change ;: 
American  Stock  Exchange  LLC,  65750-65753 
Fixed  hicome  Clearing  Corp.,  65753-65756 
New  York  Stock  Exchange,  Inc..  65756-65758 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Maryland,  65758 
North  Carolina.  65758 

State  Department 

RULES 

International  Traffic  in  Arms  regulations: 
Angola,  embargo  lifted;  Iraq,  denial  policy  partia  ly  lifted. 
65633-65634 


NOTICES 

Meetings: 

Historical  Diplomatic  Documentation  Advisory 
Committee,  65758 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Discretionary  grant  programs — 
Announcement  changes,  65767-65769 
Standard  best  practices  planning  and  implementation 

announcement  changes,  65792-65807 
Standard  infiastructure  announcement  changes,  65782- 

65793 
Standard  services  aimouncement  changes,  65768- 

65783 
Standard  service-to-science  announcement  changes. 
65806-65818 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

SWKR  Operating  Co.,  Inc.,  65759 

Wisconsin  &  Southern  Railroad  Co.,  65759 
Railroad  services  abandonment: 

CSX  Transportation,  Inc.,  65759-65760 

Union  Pacific  Railroad  Co.,  65760-^5761 

Transportation  Department 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Hearings  etc. — 
Intemationeil  Air  Transport  Association,  65758-65759 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Health  Services  Research  and  Development  Service 
Scientific  Review  and  Evaluation  Board,  65764 


Separate  Parts  In  This  issue 

Part  11 

Health  and  Human  Services  iDepartment,  Substance  Abuse 
and  Mental  Health  Services  Administration,  65767- 
65818  •• 

Part  ill 

Securities  and  Exchange  Commission,  65819-65822 

Part  IV 

Housing  and  Urban  Development  Department,  65823-65827 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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The  President 
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Presidential  Documents 


Prodamatioii  7737  of  November  19,  2003 
National  Farm-City  Week,  2003 


By  the  President  of  the  United  States^  of  America 
A  Proclamation 

During  National  Farm-Qty  Week.  Americans  honor  the  hard  work  of  the 
men  and  women  who  earn  a  living  from  the  land,  and  we  rec^e  Se 
miportance  of  their  partnerships  with  urban  communities.  ^°8^«  «^« 

Our  farmer  and  ranchers  face  many  challenges,  including  weather  croo 
disease,  and  micertain  pricing.  Yet  with  hard  work  and  a  love  o^he  \^d 

S'L  worid  -S^f,  ^"iS  ^""^^  *^^  "°^*  P^°^"^»-«  agriculture  ^only 
So^  JT  !?•  ^f  "idustry  generates  16  percent  of  America's  Gross  Domestic 
Product  and  employs  1 7  percent  of  our  workforce.  "omesuc 

Our  farmers  and  ranchers  build  and  sustain  this  industry  with  the  heln 
of  others.  While  farmers  and  ranchers  manage  ahnost  h^orour  Nation's 
^i  t7  T"*  Processors,  shippers,  retailers,  food  service  providers^d 
many  others  to  move  their  products  from  the  farm  to  the  homes  of  vWeric^s 
^i^ZtX^^^  **''7°'^^-  ^^^"^«  cooperative  networks  p^wSe^ 
fTr^rricaittS^w^^ld.^^^'^'  ^^^  *^^^P  *°  ^'^^'^  ^  P-P«--  ^^« 

^hn,;T^>,'^i^*''^-^  National  Farm-City  Week.  I  urge  citizens  to  learn  more 
about  the  American  farm-city  partnership  and  how  it  strengthens  our  cou^^ 

NOW.  THEREFORE.  I.  GEORGE  W.  BUSH.  President  of  the  United  States 
Of  Amenca  by  virtue  of  the  authority  vested  in  me  by  the  CoSitiition 
^d  laws  of  the  United  States,  do  hereby  proclaim  No/ei^r  zTtt^S 
November  27.  2003.  as  National  Farm-City  Week.  I  encourage  all  Am^c^ 
to  jom  m  recognizing  the  hard  work,  ^trepreneurship^d  Jn^^Tf 
those  who  produce  and  promote  America's  agricultural  goods.      ^^"^^  °' 

Dy  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  November,  m  the  year  of  our  Lord  two  thousand  three,  and  of  Ae 
La^e^ndence  of  the  United  States  of  America  the  two  hundred  Td  twenty 


[FR  Doc.  03-29326 
Filed  11-20-03;  8:45  am] 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  984 

[Docket  No.  FV04-984-1  IFR] 

Walnuts  Grown  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  rule  decreases  the 
assessment  rate  established  for  the 
Walnut  Marketing  Board  (Board)  for  the 
2003-04  and  subsequent  marketing 
years  from  $0.0120  to  $0.0101  per 
kemelweight  pound  of  assessable 
walnuts.  The  decreased  assessment  rate 
should  generate  sufficient  income  to 
meet  the  Board's  2003-04  anticipated 
expenses  of  $2,863,350.  The  lower 
assessment  rate  is  primarily  due  to  a 
lower  budget  and  a  larger  crop.  The 
Board  locally  administers  the  marketing 
order  (order)  which  regulates  the 
handling  of  walnuts  grown  in 
California.  Authorization  to  assess 
walnut  handlers  enables  the  Board  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  marketing  year  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Effective  November  24,  2003. 
Comments  received  by  January  20,  2004, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

-  ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938.  or  E-mail: 


moab.docketcIerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  or  Richard 
T    P.  Van  Diest,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs 
AMS,  USDA.  2202  Monterey  Street, 
suite  102B.  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1400 
Independence  Avenue,  SW..  Stop  0237. 
Washington.  DC  20250-0237;  telephone- 
(202)  720-2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Giierber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs 
AMS.  USDA.  1400  Independence 
Avenue.  SW.,  Stop  0237,  Washington 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984.  both  as  amended  (7 
CFR  part  984).  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  walnut  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
beginning  on  August  1,  2003.  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  or  policies, 


unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the. 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
,   place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  for  the 
2003-04  and  subsequent  marketing 
years  from  $0.0120  to  $0.0101  per 
kemelweight  pound  of  assessable 
walnuts. 

The  order  provides  authorit}'  for  the 
Board,  with  the  approval  of  the  USDA. 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  walnuts.  They  are 
familiar  with  the  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
positioh  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2002-03  and  subsequent 
marketing  years,  the  Board 
recommended,  and  USDA  approved,  an 
assessment  rate  of  $0.0120  per 
kemelweight  pound  of  assessable 
walnuts  that  would  continue  in  effect 
from  year  to  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Board  or  other 
information  available  to  USDA. 

The  Board  met  on  September  12. 
2003,  and  unanimously  recommended 
2003-04  expenditures  of  $2,863,350  and 
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an  assessment  rate  of  $0.0101  per 
kemelweight  pound  of  assessable 
walnuts.  In  comparison,  last  year's 
budgeted  expenditures  were  $2,970,000. 
The  assessment  rate  of  $0.0101  is 
$0.0019  lower  than  the  $0.0120  rate 
currently  in  effect.  The  lower 
assessment  rate  is  necessary  because 
this  year's  crop  is  estimated  by  the 
California  Agricultural  Statistics  Service 
(CASS)  to  be  315.000  tons  (283.500,000 
kemelweight  pounds  merchantable], 
and  the  budget  is  about  4  percent  less 
than  last  year's  budget.  Sufficient 
income  should  be  generated  at  the  lower 
rate  for  the  Board  to  meet  its  anticipated 
expenses. 

Major  categories  in  the  budget 
recommended  by  the  Board  for  2003-04 
include  $2,348,000  for  program 
expenses,  which  includes  marketing 
and  production  research  projects,  the 
salary  for  the  production  research 
director,  the  cost  of  the  Board's  crop 
acreage  survey  and  production  estimate, 
and  compliance  piuchases.  $334,625  for 
employee  expenses  such  as 
administrative  and  office  salaries, 
payroll  taxes  and  workers 
compensation,  and  other  employee 
benefits.  $83,000  for  office  expenses, 
such  as  rent,  office  supplies,  telephone, 
fax.  postage,  printing,  equipment 
maintenance,  and  furniture.  $82,000  for 
other  operating  expenses,  such  as 
management  travel,  field  travel,  Board 
expenses,  general  insurance,  and 
financial  audits,  and  $15,725  as  a 
reserve  for  contingencies.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $2,438,403,  $333,100,  $80,500, 
$79,500,  and  $38,497,  respectively. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  walnuts 
certified  as  merchantable.  Merchantable 
shipments  for  the  year  are  estimated  at 
283,500,000  kemelweight  pounds 
which  should  provide  $2,863,350  in 
assessment  income  and  allow  the  Board 
to  cover  its  expenses.  Unexpended 
funds  may  be  used  temporarily  to  defray 
expenses  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within  5 
'months  after  the  end  of  the  year, 
according  to  §  984.69. 

The  assessment  rate  established  in    ^ 
this  rule  will  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  other 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  is         ' 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 


recommen  i  a  budget  of  expenses  and 
consider  r  (commendations  for 
modificati  )n  of  the  assessment  rate.  The 
dates  and  imes  of  Board  meetings  are 
available  f  -om  the  Board  or  USDA. 
Board  me€  tings  are  open  to  the  public 
and  intere  >ted  persons  may  express  ' 
their  view  i  at  these  meetings.  USDA 
will  evalu  ite  Board  recommendations 
and  other  ivailable  information  to 
determine  whether  modification  of  the 
assessmen  t  rate  is  needed.  Further 
rulemakin  i  will  be  undertaken  as 
necessary,  The  Board's  2003-04  budget 
and  those  'or  subsequent  marketing 
years  will  ae  reviewed  and,  as 
appropriai  e,  approved  by  USDA. 

Initial  Re]  ulatory  Flexibility  Anal)rsis 

Pursuar  t  to  requirements  set  forth  in 
the  Reguli  tory  Flexibility  Act  (RFA),  the 
Agricultu)  al  Marketing  Service  (AMS) 
has  consic  ered  the  economic  impact  of 
this  rule  g  i  small  entities.  Accordingly, 
AMS  has  )repared  this  initial  regulatory 
flexibility  analysis. 

The  pui  pose  of  the  RFA  is  to  fit 
regulator)  actions  to  the  scale  of 
business  s  ubject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  dispro[  ortionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  t  le  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  g  oup  action  of  essentially 
small  ent  ties  acting  on  their  own 
behalf.  Tl  us,  both  statutes  have  small 
entity  ori(  mtation  and  compatibility. 

There  are  approximately  5,800 
producer!  of  walnuts  in  the  production 
area  and  ( bout  43  handlers  subject  to 
regulatioi  i  under  the  order.  Small 
agricultui  al  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.  :01)  as  those  having  annual 
receipts  c  f  less  than  $750,000,  and  small 
agricultui  al  service  firmtare  defined  as 
those  hav  ing  annual  receipts  of  less  than 
$5,000,0(  0. 

Curren  industry  information  shows 
that  14  oi  the  43  handlers  (32.5  percent) 
shipped  I  iver  $5,000,000  of 
merchant  able  walnuts  and  could  be 
consider)  d  large  handlers  by  the  Small 
Business  Administration.  Twenty-nine 
of  the  43  walnut  handlers  (67.5  percent) 
shipped  1  mder  $5,000,000  of 
merchantable  walnuts  and  could  be 
considered  small  handlers.  An 
estimate<  58  walnut  producers,  or  about 
1  percent  of  the  5.800  total  producers, 
would  b<  considered  large  producers 
with  ann  iial  incomes  over  $750,000. 
Based  on  the  foregoing,  it  can  be 
conclude  d  that  the  majority  of 
Californip  walnut  handlers  and 
produce^  may  be  classified  as  small 
entities. 


This  rule  decreases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  2003-04 
and  subsequent  marketing  years  from 
$0.0120  to  $0.0101  peikemelweight 
pound  of  assessable  wtunuts.  The  Board 
unanimously  recommended  2003-04 
expenditures  of  $2,863,350.  The 
decreased  assessment  rate  should 
generate  sufficient  income  to  meet  the 
Board's  2003-04  anticipated  expenses. 
The  lower  assessment  rate  is  primarily 
due  to  a  lower  budget  and  a  larger  crop. 

Major  categories  in  the  budget 
recommended  by  the  Board  for  2003-04 
include  $2,348,000  for  program 
expenses,  which  includes  marketing 
and  production  research  projects,  the 
salary  for  the  production  research 
director,  the  cost  of  the  Board's  crop 
acreage  survey  and  production  estimate, 
and  compliance  purchases.  $334,625  for 
employee  expenses  such  as 
administrative  and  office  salaries, 
payroll  taxes  and  workers 
compensation,  and  other  employee 
benefits.  $83,000  for  office  expenses, 
such  as  rent,  office  supplies,  telephone, 
fax.  postage,  printing,  equipment 
maintenance,  and  furnitvire,  $82,000  for 
other  operating  expenses,  such  as 
management  travel,  field  travel.  Board 
expenses,  general  insurance,  and 
financial  audits,  and  $15,725  as  a 
.  reserve  for  contingencies.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $2,438,403,  $333,100,  $80,500, 
$79,500,  and  $38,497,  respectively. 

Prior  to  arriving  at  this  budget,  the 
Board  considered  information  from 
various  soiirces,  such  as  the  Board's 
Budget  and  Personnel  Committee, 
Research  Committee,  and  Marketing 
Development  Committee.  Alternative 
expenditure  levels  were  discussed  by 
these  groups,  based  upon  the  relative 
value  of  various  research  projects  to  the 
walnut  industry.  The  recoihmended 
$0.0101  per  kemelweight  pound 
assessment  rate  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  283,500,000  kemelweight  pound 
estimate  of  assessable  walnuts  for  the 
year.  Unexpended  funds  may  be  used 
temporarily  to  defray  expenses  of  the 
subsequent  marketing  year,  but  must  be 
made  available  to  the  handlers  from 
whom  collected  within  5  months  after 
the  end  of  the  year  according  to 
§  984.69. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  ciurent  marketing  year  indicates  that 
the  grower  price  for  2003-04  could 
range  between  $0.50  emd  $0.70  per 
kemelweight  pound  of  assessable 
walnuts.  Therefore,  the  estimated 
assessment  revenue  for  the  2003-04 
marketing  year  as  a  percentage  of  total 
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grower  revenue  could  range  between  1.4 
and  2  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  burden  on  producers.  In  addition, 
the  Board's  meeting  was  widely 
publicized  throughout  the  walnut 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations  on  all 
issues.  Like  all  Board  meetings,  the 
September  12,  2003,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
walnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duphcation  by  industry  and"  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  "may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.htmi.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (l^The  2003-04  marketing 
year  began  on  August  1,  2003,  and  the 
order  requires  that  the  rate  of 
assessment  for  each  marketing  year 
apply  to  all  merchantable  walnuts 
handled  during  the  year;  (2)  this  action 
decreases^the  assessment  rate  for 
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merchantable  California  walnuts;  (3) 
handlers  are  aware  of  this  action  which 
was  imanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years;  and  (4)  this  interim  final 
rule  provides  a  60-day  comment  period, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  984 

Wahiuts,  Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows: 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

■  1.  The  authority  citation  for  7  CFR  part 
984  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  984.347  is  revised  to  read  as 
follows: 

§984.347    Assessment  rate. 

On  and  after  August  1,  2003,  an 
assessment  rale  of  $0.0101  per 
kernelweight  pound  is  established  for 
California  merchantable  walnuts. 

Dated:  November  14,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Senrice. 

[FR  Doc.  03-29061  Filed  11-20-03;  8:45  am] 

BILLING  CODE  34ie-02-P 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Trade 
Commission  ("Commission") 
announces  that  the  current  ranges  of 
comparability  for  refrigerators, 
refi-igerator-freezers,  and  freezers  will 
remain  in  effect  until  further  notice. 


EFFECTIVE  DATES:  February  19.  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hampton  Newsome,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
Commission.  Washington,  DC  20580 
(202-326-2889): /i/7eM'some@/fc.gov.' 
SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in  1979, 


44  FR  66466  (Nov.  19, 1979).  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975 
("EPCA").i  The  Rule  covers  several 
categories  of  major  household 
appliances  including  refrigerators, 
refigerator-fi^ezers,  and  filezers. 

I.  Background 

The  Rule  requires  manufacturers  of  all 
covered  appliances  to  disclose  specific 
energy  consumption  or  efficiency 
information  (derived  from  the  DOE  test 
procedures)  at  the  point  of  sale  in  the 
form  of  an  "EnergyGuide"  label,  fact 
sheets  (for  some  appliances),  and  in 
catalogs.  The  Rule  requires 
manufacturers  to  include,  on  labels  and 
fact  sheets,  an  energy  consumption  or 
efficiency  figure  and  a  "range  of 
comparability."  This  range  shows  the 
highest  and  lowest  energy  consumption 
or  efficiencies  for  all  comparable 
appliance  models  so  consumers  can 
compare  the  energy  consumption  or 
efficiency  of  other  models  similar  to  the 
labeled  model.  The  Rule  also  requires 
manufacturers  to  include,  on  labels  for 
some  products,  including  those  that  are 
the  subject  of  this  notice,  a  secondary 
energy  usage  disclosure  in  the  form  of 
an  estimated  annual  operating  cost 
based  on  a  specified  DOE  national 
average  cost  for  the  fuel  the  appliance 
uses. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  certain  information 
annually  to  the  Commission  by 
specified  dates  for  each  product  type.  2 
These  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances  " 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
fi-om  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing.  ' 
To  keep  the  required  information  on 
labels  consistent  with  these  changes,  the 
Commission  will  publish  new  ranges  if 
an  analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 


'  42  U.S.C.  6294.  The  statute  also  requires  the 
Department  of  Energy  ("DOE")  to  develop  test 
procedures  that  measure  how  much  energy  the 
appliances  use,  and  to  determine  the  representative 
average  cost  a  consumer  pays  for  the  different  types 
of  energy  available. 

2  Reports  for  refrigerators,  refrigerator-freezers, 
and  freezers  are  due  August  1. 
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will  publish  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

n.  2003  Refrigerator  Iiifoniiation 

The  annual  submissions  of  data  for 
refrigerators,  refrigerator-fireezers,  and 
fireezers  have  been  made  and  analyzed 
by  the  Commission.  The  ranges  of 
comparability  for  the  products  have  not 
changed  significantly  for  these 
products. 3  Therefore,  the  current  ranges 
for  these  products  (16  CFR  part  305, 
Appendices  Al  through  A8  and  Bl 
through  B3)  will  remain  in  effect  until 
further  notice." 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  03-29101  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  573 
[Dociwt  No.  1998P-05221 

Food  Additives  Permitted  in  Feed  and 
Drinldng  Water  of  Animals; 
Formaldehyde 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  food  additives  permitted 
in  feed  to  provide  for  the  safe  use  of 
formaldehyde  to  improve  the  handling 
charactenstics  of  canola  and  soybean 
oilseeds  and/or  meals  in  feed  for  beef 
and  dairy  cattle,  and  to  provide  a 
description  of  the  food  additive.  This 
action  is  in  response  to  a  food  additive 
petition  filed  by  Rumentek  Industries 
PtyLtd. 

DATES:  This  rule  is  effective  November 
21,  2003.  Submit  written  objections  and 
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learing  by  January  20,  2004. 

r  of  the  Office  of  the  Federal 
roves  the  incorporation  by 
accordance  with  5  U.S.C. 
CFR  51  of  certain 

s  in  21  CFR  573.460  as  of 

f  1,2003. 
Submit  written  objections 
for  hearing  to  the  Division 
Management  (HFA-305), 
irug  Administration,  5630 
e,  rm.  1061,  Rockville,  MD 
it  objections  electronically 
.fda.gov/dockets/ 

|r  INFORMATION  CONTACT: 

lan.  Center  for  Veterinary 
[FV-222),  Food  and  Drug 

ktion,  7500  Standish  PI., 

20855, 301-827-6653,  e- 
ian@cvm.fda.gov. 

FARY  INFORMATION: 


'  The  Cominission's  analysis  excluded  models 
with  energy  consumption  figures  that  do  not  meet 
the  current  DOE  energy  conservation  standards.  See 
62  FR  23102  (April  28, 1997). 

«  See  November  19,  2001  (66  FR  57867). 
November.  26,  2001.  (6^  FR  59050),  December  10, 
2001  (66'FR  63749).  and'January  2d,  2002  (67  FR 
4173y: 


request  for 
The  Direct 
Register  ai 
reference  ii 
552(a)  and 
publicatio: 
November 
ADDRESSES 
and  reques 
of  Dockets 
Food  and 
Fishers 
20852.  Sul 
to  http://\ 
ecommenti 

FOR  FURTHI 

Karen  Eke 

Medicine 

Administri 

Rockville, 

mail:  keke. 

SUPPLEMEI 

I.  Bad 

In  a  notite  published  in  the  Federal 
Register  of  August  11,  1998  (63  FR 
42856),  FEJA  annoimced  that  a  food 
additive  pttition  (animal  use)  (FAP 
2241)  had  been  filed  by  Rumentek 
Industries  Pty  Ltd.,  63-69  Market  St., 
South  Melbourne,  Vic  3205  Australia. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  part  573  (21 
CFR  part  373)  to  provide  for  the  safe  use 
of  formaldfehyde  to  improve  the 
handling  qharacteristics  of  soybean  and 
canola  oilseeds  and/or  meals  in  feeds 
for  beef  and  dairy  cattle.  The  notice  of 
filing  prowded  for  a  60-day  comment 
period  on  ^he  petitioner's  environmental 
assessmenl.  No  substantive  comments 
have  been  received. 

In  the  n  gulation  in  §  571.1(c)  (21  CFR 
571.1(c)),  )aragraph  E  of  the  form  for 
petitions  i  squires  full  reports  of 
investigat  ons  of  the  safety  of  a  food 
additive. '  "he  Center  for  Veterinary 
Medicine  CVM)  evaluated  information 
in  the  pet  tion  and  in  the  scientific 
literature  md  has  determined  that  the 
use  of  fon  laldehyde  to  improve  the 
handling  i  iharacteristics  of  soybean  and 
canola  oil  >eeds  and/ or  meals  in  feeds 
for  beef  ai  d  dairy  cattle  is  safe  vmder 
the  Gondii  ions  of  use  prescribed  in  the 
amended  "egulation  (§573.460). 

n.  Conclu  sion 

FDA  concludes  that  the  data  establish 
the  safety  land  utility  of  formaldehyde 
for  use  as  proposed  and  that  the  food 
additive  r  jgulations  should  be  amended 
as  set  fort  i  in  this  document. 


m.  Publii 

In  accoidance 
petition 


Disclosure 

with  §  571.1(h),  the 
the  documents  that  FDA 
considered  and  relied  upon  in  reaching 


aid 


its  decision  to  approve  the  peti^d  lie 
available  for  inspection  at  theJIIVM  by 
appointment  with  the  information 
contact  person  listed  previously.  As 
provided  in  §  571.1(h),  the  agency  vdll 
delete  fi-om  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
doctiments  available  for  inspection. 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Objections  and  Hearing  Requests 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file  with 
the  Division  of  Dockets  Management 
(see  ADDRESSES)  written  objections  (see 
DATES).  Each  objection  must  be 
separately  mmibered,  and  each 
numbered  objection  must  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requestedmust  state  that  a  hearing  is 
requested.  Failure  to  request  a  hearing 
for  any  particular  objection  will 
constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
nvunbered  objection  for  which  a  hearing 
is  requested  must  include  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held.  Failure 
to  include  such  a  description  and 
analysis  for  any  particular  objection  will 
constitute  a  waiver  of  the  rigbt  to  a 
hearing  on  the  objection.  Three  copies 
of  all  documents  must  be  submitted  and 
must  be  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  document.  Any 
objections  received  in  response  to  the 
regulation  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  573 

Animal  feeds.  Food  additives, 
Incorporation  by  reference. 

■  Therefore,  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  573  is  amended  as  follows: 
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PART  57»-FOOO  ADDITIVES 
PERMITTED  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

■  1.  The  authority  citation  for  21  CFR 
part  573  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

■  2.  Section  573.460  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  573.460    Fomwldehyde. 

***** 

(a)  The  additive  is  used,  or  intended 
for  use,  to  improve  the  handling 
characteristics  of  fat  by  producing  a  dry, 
free-flowing  product,  as  follows: 

(1)  For  animal  fat  in  combination  with 
certain  oilseed  meals,  as  a  component  of 
dry,  nonpelletted  feeds  for  beef  and 
nonlactating  dairy  cattle. 

(i)  An  aqueous  blend  of  soybean  and 
sunflower  meals  in  a  ratio  of  3:1, 
respectively,  is  mixed  with  animal  fat 
such  that  the  oilseed  meals  and  animal 
fat  are  in  a  ratio  of  3:2.  The  feed 
ingredients  are  those  defined  by  the 
"Official  Publication"  of  the  Association 
of  American  Feed  Control  Officials,  Inc 
2003  ed.,  pp.  303,  308.  and  309,  which   ' 
is  incorporated  by  reference.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may 
obtain  copies  from  the  Assistant 
Secretary-Treasurer,  Association  of 
American  Feed  Control  Officials  Inc., 
P.O.  Box  478,  Oxford,  IN  47971,  or  you 
may  examine  a  copy  at  the  Division  of 
Dockets  Management,  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW..  suite  700,  Washington 
DC.  ^ 

(ii)  Formaldehyde  (37  percent 
solution)  is  added  to  the  mixture  at  a 
level  of  4  percent  of  the  dry  matter 
weight  of  the  oilseed  meals  and  animal 
fat.  This  mixture,  upon  drying,  contains 
not  more  than  1  percent  formaldehyde 
and  not  more  than  12  percent  moisture. 

(iii)  To  assm-e  the  safe  use  of  the 
additive,  in  addition  to  the  other 
information  required  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
the  label  and  labeling  of  the  dried 
mixture  shall  bear: 

(A)  The  name  of  the  additive. 

(B)  Adequate  directions  for  use 
providing  that  the  feed  as  consiuned 
does  not  contain  more  than  25  percent 
of  the  mixture. 

(2)  For  soybean  and  canola  seeds  and/ 
or  meals  to  which  there  may  be  added 
vegetable  oil  as  a  component  of  dry, 
nonpelleted  feeds  for  beef  and  dairy 
cattle,  including  lactating  dairy  cattle. 


(i)  An  aqueous  blend  of  oilseed  and/ 
or  meals,  with  or  without  added 
vegetable  oil.  in  a  ratio  such  that,  on  a 
dry  matter  basis,  the  final  protein  level 
will  be  25  to  35  percent  and  the  fat 
content  will  be  20  to  45  percent.  The 
feed  ingredients  are  those  defined  by  the 
"Official  Publication"  of  the  Association 
of  American  Feed  Control  Officials.  Inc., 
2003  ed..  pp.  301,  307.  308,  and  309. 
which  is  incorporated  by  reference.  The 
•   Director  of  the  Office  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  ' 
obtain  copies  from  the  Assistant 
Secretary-Treasurer.  Association  of 
American  Feed  Control  Officials  hic. 
P.O.  Box  478,  Oxford,  IN  47971,  or  you 
may  examine  a  copy  at  the  Division  of 
Dockets  Management,  Food  and  Drug 
Administration,  5630  Fishers  lane,  rm. 
1061,  Rockville,  MD  20852,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW..  suite  700,  Washington 
DC.  ' 

(ii)  Formaldehyde  (37  percent 
solution)  is  added  to  the  mixture  at  a 
level  of  2.7  percent  of  the  dry  matter 
weight  basis  of  the  oilseeds  and/or 
meals  and  the  vegetable  oil.  This 
mixture,  upon  diying,  contains  not  more 
than  0.5  percent  formaldehyde  and  not 
more  than  12  percent  moisture. 

(iii)  To  assure  the  safe  use  of  the 
additive,  in  addition  to  the  other 
information  required  by  the  act,  the 
label  and  labeling  of  the  dried  mixture 
shall  bear: 

(A)  The  name  of  the  additive. 

(B)  The  statement,  "This  supplement 
is  not  to  exceed  12.5%  of  the  total 
ration.  Dietary  calciiun  and  magnesium 
levels  should  be  considered  when 
supplementing  the  diet  with  fat." 

(C)  The  minimiun  and  maximum 
levels  of  crude  fat  must  be  guaranteed 
and  must  be  between  -5  percent  and  +5 
percent  of  the  analyzed  fat  content  for 
each  batch. 


Dated:  November  7,  2003. 
Linda  ToUe£son, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  03-29069  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  STATE 
22  CFR  Part  126 

[Puiillc  Notice  4538] 
,  RIN  1400-ZA04 

AmendnMnt  to  the  International  Trafflc 
in  Arms  Regulations:  Lifting  of 
National  Union  for  ttie  Total 
Independence  of  Angola  Embargo  and 
Partial  Lifting  of  Denial  Policy  Against 
lra(| 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  by  removing  Angola 
from  the  list  of  proscribed  countries. 
Also,  this  rule  partially  lilts  the  denial 
policy  regarding  Iraq  and  removes  fraq 
as  a  country  supporting  acts  of 
international  terrorism. 
DATES:  November  21,  2003.  Comments 
will  be  accepted  at  any  time. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  Department  of  State,  Directorate  of 
Defense  Trade  Controls,  Office  of 
Defense  Trade  Controls  Management, 
ATTN:  Regulatory  Change,  Angola  and 
fraq,  12th  Floor,  SA-1.  Washington.  DC 
20522-0112. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Sweeney,  Office  of  Defense  Trade 
Controls  Management.  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202)  663-2700. 
SUPPLEMENTARY  INFORMATION:  The 
President  issued  Executive  Order  12865 
(September  26,  1993)  giving  domestic 
effect  to  United  Nations  Security. 
Council  Resolution  (UNSCR)  864 
(September  15. 1993).  As  a  result  of  the 
National  Union  for  the  Total 
Independence  of  Angola's  (UNTTA) 
military  actions,  the  situation  in  Angola 
constituted  a  threat  to  international 
peace  and  security.  All  license 
applications  and  other  requests  for 
approvals  authorizing  the  export  or 
transfer  of  defense  articles  or  services  to 
Angola  already  had  been  subjected  to  a     ' 
presumption  of  denial  for  lethal  articles 
by  Federal  Register  notice  of  July  2, 
1993,  In  accordance  with  UNSCR  864, 
all  license  applications  and  other 
requests  for  approval  authorizing  the 
export  or  transfer  of  defense  articles  or 
services  to  UNITA  were  then  subjected 
to  a  denial  policy  by  Federal  Re^ster 
notice  of  April  4,  1994.  Effective  April 
4,  1994,  section  126.1  of  the  ITAR  was 
amended  to  add  the  embargo  against 
UNITA. 

UNSCR  1448  of  December  9.  2002, 
decided  that  the  arms  embargo  imposed 
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by  Resolution  864  (1993)  shall  cease  to 
have  effect.  The  President  issued 
Executive  Order  13298  of  May  6,  2003. 
giving  domestic  effect  to  UNSCR  1448 
and  revoked  Executive  Order  12865.  As 
a  result,  all  license  applications  and 
other  requests  for  approval  authorizing 
the  export  or  transfer  of  defense  articles 
or  services  to  Angola  will  be  reviewed 
on  a  case-by-case  basis,  as  is  true  of  all 
other  license  applications. 
Executive  Order  12722  of  August  2, 

1990.  and  Executive  Order  12724  of 
August  9, 1990,  imposed  aai  export 
embargo  on  Iraq.  Also,  Iraq  was  added 
to  the  proscribed  destination  list  at 
section  126.1  of  the  FTAR  on  October  29, 

1991,  because  it  provided  support  for 
acts  of  international  terrorism  (56  FR 
55630).  Section  1503  of  the  Emergency 
Wartime  Supplemental  Appropriations 
Act  2003  (Pub.  L.  108-11)  (the  Act) 
authorizes  the  President  to  suspend  the 
Iraq  Sanctions  Act  and  to  make 
inapplicable  with  respect  to  Iraq  section 
620A  of  the  FAA  and  any  other 
provision  of  law  that  applies  to 
countries  that  have  supported  terrorism. 
Section  1504  of  the  Act  authorized  the 
export  to  Iraq  of  any  nonlethal  military 

-  equipment  if  the  President  determines 
and  notifies  within  5  days  to  applicable 
Congressional  committees  that  the 
export  of  such  nonlethal  military 
equipment  is  in  the  national  interest  of 
the  United  States.  However,  this 
limitation  regarding  nonlethal  military 
equipment  does  not  apply  for  use  by  a 
reconstituted  (or  interim)  Iraqi  military 
or  police  force.  Paragraph  (d)  of  section 
126.1  removes  Iraij  as  a  country 
identified  as  supporting  acts  of 
international  terrorism  in  accordance 
writh  the  "Determination  and 
Certification  Under  Section  40A  of  the 
Arms  Export  Control  Act"  (68  FR  28041. 
May  15,  2003).  Further,  paragraph  (f)  of 
section  126.1  is  amended  to  address  the 
partial  lifting  of  the  denial  policy  with 
regard  to  Iraq. 

Also,  this  rule  will  remove  from 
§  126.1(a)  of  the  ITAR  the  use  of  an 
exemption  §  125.4(b)(13)  for  technical 
data  approved  for  public  release  by  the 
cognizant  U.S.  Government  department 
or  agency  or  Directorate  for  Freedom  of 
Information  and  Security  Review  to  be 
exported  to  a  proscribed  coimtry 
without  a  license. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  cuvd 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
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Flexibility  [Act  or  the  Unfunded 
Mandates  leform  Act. 

It  has  be  m  found  not  to  be  a  major 
rule  withii  the  meaning  of  the  Small 
Business  F  sgulatory  Enforcement  Act  of 
1996.  It  wi  1  not  have  substantial  direct 
effects  on  I  le  States,  the  relationship 
between  tk  e  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  section  6  of 
Executive  Drder  13132,  it  is  determined 
that  this  rv  le  does  not  have  sufficient 
federalism  implications  to  warrant 
applicatioi  i  of  Executive  Orders  12372 
and  13123 

List  of  Sut  |ects  in  22  CFR  Part  126 

Arms  an  d  munitions,  Exports. 
■  Accordi  igly,  for  the  reasons  set  forth 
above.  Tit  e  22,  Chapter  I,  Subchapter  M, 
Part  126,  i  i  amended  as  follows: 

PART  126 -GENERAL  POLICIES  AND 
PROVISIGNS 

1 .  The  a\  ithority  citation  for  Part  1 26 
continues  fLo  read  as  follows: 

Sees.  2,  38,  40,  42,  and  71,  Pub. 
'  iO  Stat.  744  (22  U.S.C.  2752,  2778, 
and  2797);  22  U.S.C.  2778;  E.O. 
4311;  3  CFR.  1977  Comp.,  p. 
2658;  22  U.S.C.  287c;  E.O. 
28205,  3  CFR,  1994  Comp.,  p. 


Authoritf: 

L.  90-629 
2780,  2791, 
11958.42 
79;  22  U.S.I 
12918.59 
899. 


FR 


FR 


any  proscribed  covmtries,  areas,  or 
persons  in  this  §  126.1. 

***** 

(d)  Terrorism.  Exports  to  coimtries 
which  the  Secretary  of  State  has 
determined  to  have  repeatedly  provided 
support  for  acts  of  international 
terrorism  are  contrary  to  the  foreign 
policy  of  the  United  States  and  are  thus 
subject  to  the  policy  specified  in 
paragraph  (a)  of  this  section  and  the 
requirements  of  section  40  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2780)  and 
the  Omnibus  Diplomatic  Seciurity  and 
Anti-Terrorism  Act  of  1986  (22  U.S.C. 
4801,  note).  The  countries  in  this       ^ 
category  are:  Cuba,  Iran,  Libya,  North 
"^  Korea,  Sudan  and  Syria. 
*        *        *        *        * 

(f)  Iraq.  It  is  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  Iraq  except  for  any 
nonlethal  military  equipment  or  lethal 
military  equipment  for  use  in  support  of 
a  reconstituted  (or  interim)  Iraqi 
military  or  police  force  required  by  the 
Coalition  Provisional  Authority  in 
accordance  with  section  1504  of  Public 
Law  108-11,  Emergency  Wartime 
Supplemental  Appropriations  Act, 
2003. 


2.  Sectidn  126.1  is  amended  by 
revising  p  iragraphs  (a),  (d)_and  (f)  to  read 
as  follows ; 

§  1 26.1    Pi  ohibited  exports  and  sales  to 
certain  coi  ntries. 

(a)  Gem  fral.  It  is  the  policy  of  the 
United  St  ites  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  a;  tides  and  defense  services, 
destined  or  or  originating  in  certain 
countries  This  policy  applies  to 
Belarus,  C  uba,  Iran,  Libya,  North  Korea. 
Syria,  an(  Vietnam.  This  policy  also 
applies  tc  countries  with  respect  to 
which  th<  I  United  States  maintains  an 
cums  embargo  (e.g.,  Burma,  China,  Haiti, 
Liberia,  S  amalia.  Sudan  and  Democratic 
Republic  of  the  Congo  (formerly  Zaire)) 
or  whene  ver  an  export  would  not 
otherwis*  be  in  furtherance  of  world 
peace  an(  the  security  and  foreign 
policy  of  the  United  States.  Information 
regarding  certain  other  embargoes 
appears  e  Isewhere  in  this  section. 
.  Compreh  jnsive  arms  embargoes  are 
normally  the  subject  of  a  State 
Departmi  nt  notice  published  in  the 
Federal  Register.  The  exemptions 
provided,  in  the  regulations  in  this 
subchapter,  except  §  123.17  of  this 
subchapter,  do  not  apply  with  respect  to 
articles  originating  in  or  for  export  to 


Dated:  October  11,  2003.      • 
John  R.  Bolton, 

Under  Secretary,  Arms  Control  and 
International  Security,  Department  of  State. 
[FR  Doc.  03-29158  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 
[TD  9095] 
RIN  1545-BA91 

Transfers  To  Provide  for  Satisfaction 
of  Contested  Liabilities 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations.  ' 

SUMMARY:  This  document  contains 
regulations  relating  to  transfers  of 
money  or  other  property  to  provide  for 
the  satisfaction  of  contested  liabilities. 
The  regulations  affect  taxpayers  that  are 
contesting  an  asserted  liability  and  that 
transfer  their  own  stock  or 
indebtedness,  the  stock  or  indebtedness 
of  a  related  party,  or  a  promise  to 
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provide  services  or  property  in  the 
future,  to  provide  for  the  satisfaction  of 
the  hability  prior  to  the  resolution  of  the 
contest.  The  regulations  also  affect 
taxpayers  that  transfer  money  or  other 
property  to  a  trust,  an  escrow  account, 
or  a  court  to  provide  for  the  satisfaction 
of  a  liability  for  which  payment  is 
economic  performance.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  in  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  regulations 
are  effective  November  19,  2003. 

Applicability  Dates:  For  dates  of 
applicability,  see  §  i.461-2T{g). 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Rotunno.  (202)  622-7900  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  461(f)  of  the 
Internal  Revenue  Code  (Code)  relating  to 
the  transfer  of  money  or  other  property 
to  provide  for  the  satisfaction  of  an 
asserted  hability  that  a  taxpayer  is 
contesting.  Section  461(f)  provides  an 
exception  to  the  general  rules  of  tax 
accounting  by  allowing  a  taxpayer  to 
deduct  a  contested  liability  in  a  year 
prior  to  the  resolution  of  the  contest  if 
the  following  conditions  are  met:  (1) 
The  taxpayer  contests  an  asserted 
liability.  (2)  the  taxpayer  transfers 
money  or  other  property  to  provide  for 
the  satisfaction  of  the  asserted  liability. 
(3)  the  contest  with  respect  to  the 
asserted  hability  exists  after  the  time  of 
transfer,  and  (4)  but  for  the  fact  that  the 
asserted  liability  is  contested,  a 
deduction  would  be  allowed  for  the 
taxable  year  of  the  transfer  (or  for  an 
earlier  taxable  year)  determined  after  the 
application  of  tbe  economic 
performance  rules.  If  these  requirements 
are  satisfied,  a  taxpayer  may  deduct  the 
liability  in  the  taxable  year  of  the 
transfer. 

Section  461(0(2)  requires  the  taxpayer 
to  transfer  money  or  other  property  to 
provide  for  the  satisfaction  of  the 
asserted  liability.  Neither  the  statute  nor 
the  regulations  specifically  define 
money  or  other  property.  The  examples 
in  the  regulations  and  the  legislative 
history  involve  only  transfers  of  cash. 
Under  §  1.461-2(c)(l)  of  the  Income 
Tax  Regulations,  a  transfer  for  the 
satisfaction  of  an  asserted  liability  is  a 
transfer  of  money  or  other  property 
beyond  the  taxpayer's  control  to:  (1)  The 
person  asserting  the  liability,  (2)  an 


escrowee  or  trustee  pursuant  to  a 
written  agreement  (among  the  escrowee 
or  trustee,  the  taxpayer,  and  the  person 
who  is  asserting  the  liability)  providing 
that  the  money  or  other  property  be 
delivered  in  accordance  with  the 
settlement  of  the  contest,  (3)  an 
escrowee  or  trustee  pursuant  to  an  order 
of  a  court  or  government  entity 
providing  that  the  money  or  other 
property  be  delivered  in  accordance 
with  the  settlement  of  the  contest,  or  (4) 
a  court  with  jurisdiction  over  the 
contest.  The  taxpayer  must  relinquish 
all  authority  over  the  money  or  other 
property  transferred. 

To  qualify  for  a  deduction,  section 
461(f)(4)  provides  that  a  deduction  is 
allowed  in  the  taxable  year  of  the 
transfer  only  if.  but  for  the  fact  that  the 
asserted  liability  is  contested,  a 
deduction  would  be  allowed  for  the 
taxable  year  of  the  transfer  (or  for  an 
earlier  taxable  year)  A  determined  after 
application  of  subsection  (h)."  Congress 
added  the  quoted  language  to  section 
461(f)(4)  when  Congress  enacted  section 
461(h),  which  provides,  for  amoimts 
with  respect  to  which  a  deduction 
would  be  allowable  after  July  18,  1984, 
that  the  all  events  test  is  not  met  any 
earlier  than  when  economic 
performance  has  occurred  with  respect 
to  the  liability.  Section  461(h)(2)(C) 
provides  that  payment  to  another  person 
is  required  to  satisfy  economic 
performance  for  liabilities  arising  out  of 
any  workers  compensation  act  or  any 
tort.  The  Conference  Report 
accompanying  enactment  of  section 
461(h)  explains  the  impact  of  the 
economic  performance  requirement  on 
trusts  established  under  section  461  (f): 


In  the  case  of  workers'  compensation  or 
tort  liabilities  of  the  taxpayer  requiring 
payments  to  anothier  person,  economic 
performance  occurs  as  payments  are  made  to 
that  person.  Since  payment  to  a  section  461{fl 
trust  is  not  a  payment  to  the  claimant  and 
does  not  discharge  the  taxpayer's  liability  to 
the  claimant,  such  payment  does  not  satisfy 
the  economic  performance  test. 

H.  R.  Rep.  No.  861,  98th  Cong.,  2d  Sess. 
871,876(1984). 

For  transfers  in  taxable  years 
beginning  after  December  31, 1991, 
§  1.461-4(g)(2)-(7)  expands  the  list  of 
liabilities  for  which  payment  to  the 
person  "to  which  the  liability  is  owed" 
constitutes  economic  performance 
(payment  liabilities).  The  additional 
payment  liabilities  listed  in  §  1.461- 
4(g)(2)-(6)  include  liabilities  for  breach 
of  contract  (to  the  extent  of  incidental, 
consequential,  and  liquidated  damages) 
or  violation  of  law,  rebates  and  refunds, 
awards,  prizes,  jackpots,  insurance, 
warranty  and  service  contracts,  and 
taxes,  hi  addition,  §  1.461-4(g)(7) 


characterizes  as  payment  liabilities 
other  liabilities  for  which  other  specific 
rules  are  not  provided. 
'    Section  1.461-t(g)(l)(ii)(A)  provides 
that  payment  does  not  include  the 
furnishing  of  a  note  or  other  evidence  of 
indebtedness  of  the  taxpayer. 

SecUon  1.461-4(g)(i)(i)  provides  that, 
for  liabilities  for  which  payment  is 
economic  performance,  economic 
performance  does  not  occin  as  a 
taxpayer  makes  payments  in  connection 
with  a  liability  to  any  other  person, 
including  a  trust,  escrow  account,  coiul- 
administered  fund,  or  any  similar 
arrangement,  unless  the  payments 
constitute  payment  to  the  person  to 
which  the  liability  is  owed  under 
paragraph  (g)(l)(ii)(B).  Section  1.461- 
4(g)(l)(ii)(B)  states  that  payment  is 
accomplished  if  a  cash  basis  taxpayer  in 
the  position  of  the  person  to  which  the 
liability  is  owed  would  be  treated  as 
having  actually  or  constructively 
received  the  amount  of  the  payment  as 
gross  income  under  section  451. 

Explanation  of  Provisions 

Transfers  of  Property  To  Provide  for  the 
Satisfaction  of  an  Asserted  Liability 

The  regulations  remove  §  1.461- 
2(c)(1)  and  add  §  1.461-2T(c)(l).  The 
temporary  regulations  restructure  the 
provisions  of  current  §  1.461-2(c){l)  for 
greater  clarity  but  retain  all  of  the  rules 
in  §  1.461-2(c)(l),  including  the 
requirement  that  the  taxpayer  must 
transfer  money  or  other  property  beyond 
the  taxpayer's  control  and  relinquish  all 
authority  over  the  money  or  other 
property  transferred.  The  temporary 
regulations  clarify  that  the  transfer  of 
the  indebtedness  of  a  taxpayer  or  of  any 
promise  by  the  taxpayer  to  provide 
services  or  property  in  the  future  is  not 
a  transfer  to  provide  for  the  satisfaction 
of  an  asserted  liabilitv.  See  Eckert  v. 
Bumet,  283  U.S.  140  (1931);  Willamette 
Industries,  Inc..  v.  Commissioner,  92 
T.C.  1116  (1989),  afTd.  149  F.  3d  1057 
{9th  Ch.  1998).  hi  addition,  the 
temporary  regulations  provide  the 
express  nde  that  a  transfer  (other  than 
to  the  person  asserting  the  liability)  of 
a  taxpayer's  stock,  or  the  indebtedness 
or  stock  of  a  person  related  to  the 
taxpayer  (as  defined  in  section  267(b)), 
is  not  a  transfer  to  provide  for  the 
satisfaction  of  an  asserted  "liability. 
These  rules  are  consistent  with  section 
468B(d)(l)(B),  which  excludes  as  a 
qualified  payment  to  a  designated 
settlement  fund  the  transfer  of  any  stock 
or  indebtedness  of  the  taxpayer  (or  any 
related  person).  See  §  1.461- 
4(g)(l)(ii)(A),  which  provides  that 
payment  does  not  include  the 
furnishing  of  a  note  or  other  evidence  of 
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indebtedness  of  the  taxpayer  or  a 
promise  of  the  taxpayer  to  provide 
services  or  property  in  the  future. 

Economic  Performance  Rules  for 
Payment  Liabilities 

Section  1.461-4(g)  provides  that 
economic  performance  occurs  in  the 
case  of  a  liability  requiring  payment  to 
another  person  arising  out  of  a  workers 
compensation  act,  tort,  or  other 
designated  liability  as  payments  are 
made  to  the  person  to  which  the 
liability  is  owed.  Therefore,  the 
temporary  regulations  provide  in 
S  1.461-2T{e)(2)  that,  except  as  provided 
in  section  468B  or  the  regulations 
thereunder,  economic  performance  does 
not  occur  when  a  taxpayer  transfers 
money  or  other  property  to  a  trust, 
escrow  account,  or  court  to  provide  for 
the  satisfaction  of  a  contested  workers 
compensation,  tort,  or  other  liability 
designated  in  §  1.461-4(g)  unless  the 
trust,  escrow  account,  or  court  is  the 
claimant  or  the  taxpayer's  payment  to 
the  trust,  escrow  account,  or  court 
discharges  the  taxpayer's  liability  to  the 
claimant.  See  Maxus  Energy 
Corporation  and  Subsidiaries  v.  United 
States,  31  F.3d  1135  (Fed.  Cir.  1994). 
Rather,  economic  performance  occurs  in 
the  taxable  year  in  which  the  taxpayer 
transfers  money  or  other  property  to  the 
person  asserting  the  liability  that  the 
taxpayer  is  contesting,  or  in  th&  taxable 
year  in  which  payment  from  the  trust, 
escrow  account,  or  court  registry  is 
made  to  the  person  to  which  the 
liability  is  owed. 

EffectiyeDate  - 

In  general,  the  temporary  regulations 
apply  to  transfers  made  in  taxable  years 
beginning  after  December  31, 1953,  and 
ending  after  August  16, 1954.  However, 
the  temporary  regulations  apply  to 
transfers  of  any  stock  of  the  taxpayer  or 
any  stock  or  indebtedness  of  a  related 
person  on  or  after  November  19,  2003. 
Section  1.461-2T(e)(2)(i)  applies  to 
transfers  of -money  or  other  property 
after  July  18, 1984,  the  effective  date  of 
section  461  (h) .  Similarly ,  §  1 .461- 
2T(e](2)(ii}  applies  to  transfers  of  money 
or  other  property  after  July  18, 1984,  to 
satisfy  workers  compensation  or  tort 
liabilities,  and  applies  to  transfers  of 
money  or  other  property  in  taxable  years 
begiiming  after  December  31, 1991,  the 
effective  date  of  §  1.461-4(g),  to  satisfy 
payment  liabilities  designated  imder 
§  1.461-4(g)  (other  than  liabilities  for 
workers  compensation  or  tort). 

Special  Analyses 

It  has  been  determined  that  this 
TreasTuy  decusion  is  not  a  significant 
regulatory  action  as  defined  in 
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Executive  (^der  12866.  Therefore,  a 
regulatory  Assessment  is  not  required.  It 
also  has  beta  determined  that  section 
553(b)  of  tliB  Administrative  Procedure 
Act  (5  U.Si].  chapter  5)  does  not  apply 
to  these  reoulations.  Please  refer  to  the 
cross-refer3nced  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  tha  Federal  Register  for 
applicability  of  the  Regulatory 
Flexibility  jft.ct  (5  U.S.C.  chapter  6). 
Pursuant  tc|  section  7805(f)  of  the  Code, 
these  temporary  regulations  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  af  the  Small  Business 
Administri  tion  for  comment  on  their 
impact  on  i  mall  business. 

Drafting  In  formation 

The  prin : 
regulations 
Office  of  " 
(Income 
other  pers(^nnel 
Treasury 
development 


ipal  author  of  these 
is  Norma  Rotimno  of  the 
Associate  Chief  Counsel 
&  Accounting).  However, 
from  the  IRS  and 
participated  in  their 


^tle 
(Tjx 


Ust  of  Sufatects  in  26  CFR  Part  1 

Income  1  axes.  Reporting  and 
recordkeej  ing  requirements. 

Amendme  its  to  the  Regulations 

■  Accordii  igly,  26  CFR  part  1  is  amended 
as  follows 

PART  1— i^COME  TAXES 

■  1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authorit]!:  26  U.S.C.  7805  *   *   * 

■  2.  Section  1.461-2  is  amended  by: 

■  1.  Removing  paragraph  (a)(5). 

■  2.  Revising  paragraph  (c)(1). 

■  3.  Redesignating  paragraph  (e)(2)  as 
paragraph  {e)(3)  and  revising  it. 

■  4.  Adding  new  paragraph  (e)(2). 
The  adc^tion  and  revisions  read  as 

follows: 


Contested  liabilities. 


rved].  For  further  guidance, 
-2T(c)(l). 


§1.461-2 

*  * 

(c)*   * 

(1)  [Res^i 
see  §1.46 

•  * 

(e)*  * 

(2)  [Reserved].  For  further  guidance, 
see§1.461-2T(e)(2). 

(3)  Exai  nples.  The  provisions  of  this 
paragraph  are  illustrated  by  the 
following  examples: 

Example  1.  A,  an  individual,  makes  a  gift 
of  certain  \  roperty  to  B,  an  individual.  A 
pays  the  ei  tire  amount  of  gift  tax  assessed 
against  his  i  but  contests  his  liability  for  the 
tax.  Sectio]  i  275(a)(3)  provides  that  gift  taxes 
are  not  de4uctible.  A  does  not  satisfy  the 
requiremeft  of  paragraph  (a)(lHiv)  ofihis 
section  because  a  deduction  would  not  he 


allowed  for  the  taxable  year  of  the  transfer 
even  if  A  did  not  contest  his  liability  to  the 
tax. 

Example  2.  [Reserved].  For  further 
guidance,  see  §  1.461-2T(e}(3),  Example  2. 
*         *         «         *         • 

■  4.  Section  1.461-2T  is  added  to  read  as 
follows: 

§1.461-2T    ContsstMi  liabilities 
(temporary). 

(a)  and  (b)  [Reserved].  For  further- 
guidance,  see  §  1.461-2(a)  and  (b). 

(c)  Transfer  to  provide  for  the 
satisfaction  of  an  asserted  liability — (1) 
In  general,  (i)  A  taxpayer  may  provide 
for  the  satisfaction  of  an  asserted 
liability  by  transferring  money  or  other 
property  beyond  his  @)ntrol  to — 

(A)  The  person  who  is  asserting  the 
liability; 

(B)  An  escrowee  or  trustee  pursuant  to 
a  written  agreement  (among  the 
escrowee  or  trustee,  the  taxpayer,  and 
the  person  who  is  asserting  the  liability) 
that  the  money  or  other  property  be 
delivered  in  accordance  with  the 
settlement  of  the  contest; 

(C)  An  escrowee  or  trustee  pursuant  to 
an  order  of  the  United  States  or  of  any 
State  or  political  subdivision  thereof  or 
any  agency  or  instrumentality  of  the 
foregoing,  or  of  a  court,  that  ihe  money 
or  other  property  be  delivered  in 
accordance  with  the  settlement  of  the 
contest;  or 

(D)  A  court  with  jurisdiction  over  the 
contest. 

(ii)  In  order  for  money  or  other 
property  to  be  beyond  the  control  of  a 
taxpayer,  the  taxpayer  must  relinquish 
all  authority  over  the  money  or  other 
property. 

(iii)  The  following  are  not  transfers  to 
provide  for  the  satisfaction  of  an 
asserted  liability — 

(A)  Piuchasing  a  bond  to  guarantee 
pajmient  of  the  asserted  liability; 

(B)  An  entry  on  the  taxpayer's  books 
of  account; 

(C)  A  transfer  to  an  accoimt  that  is 
within  the  control  of  the  taxpayer; 

(D)  A  transfer  of  any  indebtedness  of 
the  taxpayer  or  of  any  promise  by  the 
taxpayer  to  provide  services  or  property 
in  the  future;  and 

(E)  A  transfer  to  a  person  (other  than 
the  person  asserting  the  liability)  of  any 
stock  of  the  taxpayer  or  of  any  stock  or 
indebtedness  of  a  person  related  to  the 
taxpayer  (as  defined  in  section  267(b)). 

(c)(2)  through  (d)  [Reserved].  For 
further  guidance,  see  §  1 .461-2(c)(2) 
through  (d). 

(e)  Deduction  otherwise  allowed — (1) 
[Reserved].  For  further  guidance,  see — 
§  1.461-2(e)(l). 

(2)  Application  of  economic 
performance  rules  to  trtmsfers  under 
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section  461(f).  tf)'A'fa3i^er  using  an 
accrual  method  of  accoimting  is  not 
allowed  a  deduction  under  section 
461(f)  in  the  taxable  year  of  the  transfer 
unless  econonuc  peifonnance  has 
occurred. 

(ii)  Econonuc  performance  occurs  for 
liabilities  requiring  payment  to  another 
person  arising  out  of  any  workers 
compensation  act  or  any  tort,  or  any 
other  liability  designated  in  §  1.461- 
4(g),  as  payments  are  made  to  the  person 
to  which  the  liability  is  owed.  Except  as 
provided  in  section  468B  or  the 
regulations  thereimder,  economic 
performance  does  not  occur  when  a 
taxpayer  transfers  money  or  other 
property  to  a  trust,  an  escrow  accoimt, 
or  a  court  to  provide  for  the  satisfaction 
of  an  asserted  workers  compensation, 
tort,  or  other  liability  designated  under 
§  1.461-4{g)  that  the  taxpayer  is 
contesting  imless  the  trust,  escrow 
account,  or  court  is  the  person  to  which 
the  liability  is  owed  or  the  taxpayer's 
payment  to  the  trust,  escrow  accoimt,  or 
com!  discharges  the  taxpayer's  liability 
to  the  claimant.  Rather,  economic 
performance  occurs  in  the  taxable  year 
the  taxpayer  transfers  money  or  other 
property  to  the  person  that  is  asserting 
the  workers  compensation,  tort,  or  other 
liability  designated  imder  "§  1.461-4(g) 
that  the  taxpayer  is  contesting  or  in  the 
taxable  year  that  payment  is  made  from 
a  trust,  an  escrow  account,  or  a  coiut 
registry  funded  by  the  taxpayer  to  the 
person  to  which  the  liability  is  owed. 

(3)  Examples.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples: 

Example  1.  [Reserved].  For  further 
guidance,  see§  1.461-2(e}(3),  Example  1. 

Example  2.  Corporation  X  is  a  defendant  in 
a  class  action  suit  for  tort  liabilities.  In  2002, 
X  establishes  a  trust  for  the  purpose  of 
satisfying  the  asserted  liability  and  transfers 
$10,000,000  to  the  trust.  The  trust  does  not 
satisfy  the  requirements  of  section  468B  or 
the  regulations  thereunder.  In  2004,  the 
trustee  pays  $10,000,000  to  the  plaintiffs  in 
settlement  of  the  litigation.  Under  paragraph 
(e)(2)  of  this  section,  economic  performance 
with  respect  to  X's  liability  to  the  plaintiffs 
occurs  in  2004.  X  may  deduct  the 
$10,000,000  payment  lo  the  plainUffs  in 
2004. 


(3)  Paragraph  fe)(2)fi)  of  this  section 
applies  to  transfers  of  money  or  other 
property  after  July  18, 1984. 

(4)  Paragraphs  (e)(2)(ii)  and  (e)(3)  of 
this  section  apply  to — 

(i)  Transfers  after  July  18, 1984,  of 
money  or  other  property  to  provide  for 
the  satisfaction  of  an  asserted  workers 
compensation  or  tort  liability;  and 

(ii)  Transfers  in  taxable  years 
beginning  after  December  31, 1991,  of 
money  or  other  property  to  provide  for 
the  satisfaction  of  asserted  liabilities 
designated  in  §  1.461-4(g)  (other  than 
liabilities  for  workers  compensation  or 
tort). 

Approved:  November  12,  2003. 
Mark  E.  Matthews, 

Deputy  Commissioner  for  Serrices  and 
Enforcement. 

Approved:  November  12,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
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Final  Approval  of  Revision  of  34  Clean 
Air  Act  Title  V  Operating  Permits 
Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


(f)  [Reserved].  For  further  guidance, 
see  §  1.461-2(f). 

(g)  Effective  date.  (1)  Except  as 
otherwise  provided,  this  section  applies 
to  transfers  of  money  or  other  property 
in  taxable  years  beginning  after 
December  31, 1953,  and  ending  after 
August  16,  1954. 

(2)  Paragraph  (c)(l)(iii)(E)  of  this 
section  applies  to  transfers  of  any  stock 
of  the  taxpayer  or  any  stock  or 
indebtedness  of  a  person  related  to  the 
taxpayer  on  or  after  Novembet  19,  2003. 


SUMMARY:  EPA  is  taking  final  action  to 
approve  a  revision  of  the  following  34 
Clean  Air  Act  (CAA)  title  V  Operating 
Permits  ftograms  in  the  State  of 
California:  Amador  County  Air 
Pollution  Control  District  (APCD),  Bay 
Area  AQMD,  Butte  County  AQMD. 
Calaveras  County  APCD,  Colusa  County 
APCD,  El  Dorado  County  APCD.  Feather 
River  AQMD,  Glenn  County  APCD, 
Great  Basin  Unified  APCD,  Imperial 
County  APCD,  Kern  County  APCD,  Lake 
County  AQMD,  Lassen  County  APCD, 
Mariposa  County  APCD,  Mendocino 
County  APCD,  Modoc  County  APCD, 
Mojave  Desert  AQMD,  Monterey  Bay 
Unified  APCD,  North  Coast  Unified 
AQMD,  Northern  Sierra  AQMD, 
Northern  Sonoma  County  APCD,  Placer 
County  APCD,  Sacramento  Metro 
AQMD,  San  Diego  County  APCD,  San 
Joaquin  Valley  Unified  APCD,  San  Luis 
Obispo  County  APCD,  Santa  Barbara 
County  APCD,  Shasta  County  APCD, 
Siskiyou  County  APCD,  South  Coast 
AQMD,  Tehama  County  APCD, 


Tuolunute  County  APCD,  Ventura 
County  APCD,  and  Yolo-Solano  AQMD. 
EFFECTIVE  DATE:  This  action  will  become 
effective  on  January  1,  2004. 
ADDRESSES:  Copies  of  the 
documentation  in  the  administrative 
record  for  this  action  are  available  for 
inspection  during  normal  business 
hours  at  Air  Division,  EPA  Region  9,  75 
Hawthorne  Street.  San  Francisco, 
California,  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerardo  Rios.  EPA  Region  9.  Air 
Division,  Permits  Office  (AIR-3),  at 
(415)  972-3974  or  rios.gerardo@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  doomient,  "we,"  "us." 
or  "our"  means  EPA. 

Table  of  Contents 

I.  Background 

n.  Comments  received  by  EPA  on  our 

proposed  rulemaking  and  H^A's  responses 
m.  Description  of  EPA's  final  action 

IV.  Effect  of  EPA's  rulemaking 

V.  Administrative  requirements 

.    I.  Background 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  State  permitting 
authorities  to  develop  operating  permits 
programs  that  met  certain  federal 
criteria  codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  On 
November  30,  2001,  we  promulgated 
final  full  approval  of  34  California 
districts'  title  V  operating  permits 
programs.  See  66  FR  63503  (December 
7,  2001).  Our  final  rulemaking  was 
challenged  by  several  environmental 
and  community  groups  alleging  that  the 
full  approval  was  unlawful  based,  in 
part,  on  an  exemption  in  section 
42310fe)  of  the  California  Health  and 
Safety  Code  of  major  agricultiual 
sources  from  title  V  permitting.  EPA 
entered  into  a  settlement  of  this  , 

litigation  which  required,  in  part,  that 
the  Agency  propose  to  partially 
withdraw  approval  of  the  34  fully 
approved  title  V  programs  in  California. 
Sections  70.10(b)  and  70.10(c)  provide 
that  EPA  may  withdraw  a  40  CFR  part 
70  program  approval,  in  whole  or  in 
part,  whenever  the  permitting 
authority's  legal  authority  does  not  meet 
the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action.  To  commence 
regulatory  action  to  partially  withdraw 
title  V  program  approval,  EPA 
published  a  Notice  of  Deficiency  (NOD) 
in  the  Federal  Register.  See  67  FR 
35990  (May  22,  2002).  Pursuant  to  40 
CFR  70.10(b)(2).  publication  of  the  NOD 
commenced  a  90-day  period  during 
which  the  State  of  California  had  to  take 
significant  action  to  assiu«  adequate 
administration  and  enforcement  of  the 
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local  districts'  programs.  As  described 
in  EPA's  NOD,  the  Agency  determined 
that  "significant  action"  in  this  instance 
meant  the  revision  or  removal  of 
California  Health  and  Safety  Code 
42310(e),  so  that  the  local  air  pollution 
control  districts  could  adequately 
administer  and  enforce  the  title  V 
permitting  program  for  stationary 
agricultural  sources  that  are  major 
sources  of  adr  pollution. 

Diu-ing  the  90-day  period  provided  to 
the  State  to  take  the  necessary  corrective 
action,  EPA  proposed  to  partially 
withdraw  title  V  program  approval  in 
each  of  the  34  California  districts  with 
full  program  approval.  See  67  FR  48426 
(July  24,  2002).  Since  the  State  did  not 
take  the  necessary  action  to  assure 
adequate  administration  and 
enforcement  of  the  title  V  program 
within  the  specified  time  frame,  EPA 
took  final  action,  pursuant  to  our 
authority  at  40  CFR  70.10(b){2)(i),  to 
partially  withdraw  approval  of  the  title 
V  programs  for  the  34  local  air  districts 
listed  above.  See  67  FR  63551  (October 
15,2002). 

Oni  September  22,  2003,  the  Governor 
of  California  signed  SB  700,  which 
revised  State  law  to  remove  the 
agricultural  permitting  exemption.  The 
legislation  eliminated  the  exemption 
and  therefore  corrected  the  deficiency 
we  identified  in  the  May  22.  2002  NOD. 
Therefore,  on  October  8,  2003,  EPA 
proposed  to  approve  a  revision  to  the  34 
district  title  V  programs  because 
districts  now  have  the  authority  to 
permit  all  major  stationary  sources, 
including  those  agricultural  sources  that 
were  formerly  exempt  from  title  V  under 
State  law  (68  FR  58055).  Based  on  this 
change  in  state  law  and  our  receipt  of 
a  legaJ  opinion  from  the  California 
Attorney  General  that  confirms  that  the 
elimination^f  the  agricultural 
permitting  exemption  from  State  law 
provides  the  34  districts  with  authority 
to  issue  title  V  permits  to  major 
stationary  agricultural  soiuces,  we  are 
finalizing  the  program  revision  today. 

n.  Comments  Received  by  EPA  on  Our 
Proposed  Rulemaking  and  EPA's 
Responses 

EPA  received  one  set  of  comments. 
Copies  of  these  comments  are  available 
for  inspection  during  normal  business 
hours  at  Air  Division,  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco, 
Califomia,  94105. 

A  summary  of  the  significant 
comments,  and  our  response  thereto, 
follow. 

Comment:  The  commenter  alleges  that 
the  proposed  rule  requires  review  by  the 
Office  of  Management  and  Budget 
(OMB),  and  alleges  that  "farmers  were 
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not  includt  d"  in  the  OMB  review  of  the 
proposed  p  irt  7G  rule  in  1992.  In 
addition,  U  e  commenter  claims  that 
regulation  i  )f  stationary  agricultural 
sources  by  i^alifomia  air  pollution 
control  dis  ricts  will  result  in  economic 
hardship  fc  r  California  farmers. 

Responsi  .■  It  is  difficult  to  determine 
the  legal  re  ^uirement  that  the 
commentei  alleges  EPA  violated 
because  th(  i  comment  does  not  cite  to 
any  particv  lar  statutory,  regulatory  or 
executive  requirement.  To  the  extent  the 
comment  apserts  that  the  rule  must 
undergo  OliB  review.  EPA  disagrees.  As 
we  stated i  i  the  proposed  rule,  imder 
Executive  l  )rder  12866  (58  FR  51735, 
October  4, 11993),  this  action  is  not  a 
"significant  regulatory  action",  and 
therefore  n  at  subject  to  OMB  review. 
With  regar  1  to  OMB  review  in  1992,  it 
is  not  cleai  which  rulemaking  the 
commentei  is  referring  to.  If  he  is 
referring  t(  the  final  part  70  rule,  his 
statement  s  incorrect  because  the  part 
70  rule  die  undergo  OMB  review.  The 
rule  was  ju  dged  to  be  "major"  under 
Executive  )rder  12291,  and  a 
Regulatory  Impact  Analysis  (RIA)  was 
prepared  a  ad  made  available  for  public 
comment  i  s  part  of  EPA's  May  10, 1991 
proposal  o  part  70  [56  FR  21712).  All 
interested  larties,  including  fanners, 
had  access  to  the  RIA  and  an 
opportunil  y  to  comment  on  it.  If  the 
commente  r  is  referring  to  EPA's 
rulemakin ;  actions  to  grant  interim 
approval  t  >  individual  district  title  V 
programs  n  California,  he  is  incorrect 
because  O  ^B  exempted  those  state- 
specific  ac  tions  from  review.  See,  for 
example,  1  PA's  April  24, 1996  final  rule 
granting  ii  terim  approval  of  the  San 
loaquin  Vi  Jley  Unified  APCD  title  V 
operating  jermit  program  [61  FR 
18083). 

EPA  als )  disagrees  with  the 
commente  r's  claim  that  approval  of  this 
program  r  svision  for  34  title  V 
Operating  Permits  Programs  will  result 
in  econon  ic  hardship  for  Califomia 
farmers.  1  oday's  action  affects  only 
major  agri  :ultural  stationary  sources 
that  alreai  y  are  subject  to  EPA's  part  71 
title  V  pel  mitting  program,  and  will  not 
result  in  r  sgulation  of  the  majority  of 
farms  wh  ch  are  not  subject  to  title  V. 
The  title  } '  program  revision  EPA  is 
approving ,  and  EPA's  termination  of  its 
implemei  tation  of  a  part  71  federal 
operating  permit  program  for  State- 
exempt  ni  ajor  stationary  agricultural 
sources,  r  lerely  transfers  the  authority 
to  permit  such  sources  from  EPA  to  the 
34  distric  s.  As  stated  in  the 
Administ  ative  Requirements  section  of 
this  notic  j,  this  action  merely  approves 
state  law  is  meeting  Federal 
requiremi  nts  and  imposes  no  additional 


requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  has  certified  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
Regidatory  Flexibility  Act  (RFA).  In 
m^ng  this  certification,  we  note  that  ■ 
the  Regulatory  Flexihility  Act  requires  a 
certification  only  as  to  entities  directly 
regulated  by  a  nilemaking  (e.g.,  farms 
that  are  major  stationary  sources  rnider 
the  Clean  Air  Act);  it  does  not  require 
us  to  look  at  small  farms  not  subject  to 
the  final  rule,  or  to  downstream 
businesses  or  consumers  that  deal  with  ~ 
the  larger  farms.  See  Cement  Kiln 
Recycling  Coalition  v.  EPA,  255  F.3d 
855  (D.C.  Cir.  2001). 

m.  Description  of  ^A's  Final  Action 

We  are  approving  the  program 
revision  of  the  34  Clean  Air  Act  title  V 
Operating  Permits  programs  in  the  State 
of  Califomia.  Our  action  is  based  on  a 
legal  opinion  from  the  Califomia 
Attorney  General  that  confirms  that  the 
elimination  of  the  agricultural 
permitting  exemption  from  State  law 
providesJthe  34  districts  with  authority 
to  issue  title  V  permits  to  major 
stationary  agricultural  sources. 

IV.  Effect  of  EPA's  Rulemaking 

Our  final  action  means  that  the  34 
districts  have  title  V  programs  that 
require  all  major  stationary  sources  to  - 
obtain  title  V  operating  permits.  It  also 
terminates  EPA's  implementation  of  a 
part  71  federal  operating  permit 
program  for  formerly  State-exempt 
major  stationary  agricultural  soiu-ces 
within  the  jurisdiction  of  the  34 
Califomia  air  districts  listed  at  the 
begiiming  of  this  final  rule.  EPA  will  not 
issue  any  permits  to  these  soiurces,  since 
the  34  districts  will  have  the  authority 
to  issue  title  V  permits  to  major 
agricultural  stationary  sources 
beginning  on  January  1,  2004.  Therefore, 
EPA  is  no  longer  requiring  major 
stationary  agricultural  sources  to  submit 
part  71  permit  applications  and 
suspends  any  outstanding  application 
deadlines. 

The  May  22,  2002  NOD  started  an  18 
month  sanctions  clock  pursuant  to  CAA 
section  179(b).  CAA  Sec.  502(i)(l)  and 
(2),  40  CFR  70.4(k)  and  70.10(b)(2)-(4). 
Califomia  has  imdertaken  all  of  the 
required  corrections  in  response  to  the 
NOD.  Therefore,  the  sanctions  clock  is 
terminated  as  of  November  13,  2003, 
even  though  EPA's  implementation  of 
the  Part  71  program  will  not  be 
terminated  im^  January  1,  2004. 
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V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
^  as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  revisions  to  state 
operating  permit  programs  submitted 
pursuant  to  Title  V  of  the  CAA,  EPA 
will  approve  such  revisions  provided 
that  they  meet  the  criteria  of  the  Clean 
Air  Act  and  EPA's  regulations  codified 
at  40  CFR  part  70.  hi  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  Part  70  program  revision 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  Part  70  program 
revision,  to  use  VCS  in  place  of  a  Part 
70  program  revision  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  January  20,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  13,  2003. 
Laura  Yoshii, 

Acting  Regional  Administtntor.  Region  DC. 
■  40  CFR  part  70,  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  70— [AMENDED] 

■  1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  7401 ,  et  seq.     , 

■  2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  California  to 
read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  (grating 
Permits  Programs 

California 


The  following  district  programs  were 
submitted  by  the  California  Air 
Resources  Board  on  behalf  of: 

(a)  Amador  Coimty  Air  Pollution 
Control  District  (APCD): 

(1)  Complete  submittal  received  on 
September  30.  1994;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  April 
10,  2001.  Amador  County  Air  Pollution 
Control  District  was  granted  final  full 
approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(b)  Bay  Area  Air  Quality  Management 
District  (AQMD): 

(1)  Submitted  on  November  16,  1993, 
amended  on  October  27,  1994,  and 
effective  as  an  interim  program  on  July 
24.  1995.  Revisions  to  interim  program 
submitted  on  March  23, 1995,  and 
effective  on  August  22,  1995.  unless 
adverse  or  critical  comments  are 
received  by  July  24,  1995.  Approval  of 
interim  program,  including  March  23, 
1995.  revisions,  expires  December  1 
2001. 

(2)  Revisions  were  submitted  on  May 
30.  2001.  Bay  Area  Air  Quality 
Management  District  was  granted  final 
full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricuhural  sources, 
effective  on  January  1,  2004. 

(c)  Butte  County  APCD: 

(1)  Complete  submittal  received  on 
December  16,  1993;  interim  approval 
effective  on  June  2,  1995;  interim 
approval  expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  May 
17,  2001.  Butte  County  APCD  was 
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granted  final  full  approval  effective  on 
November  30.  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultiiral  sources, 
effective  on  January  1,  2004. 

(d)  Calavems  County  APCD: 

(1)  Complete  submittal  received  on 
October  31, 1994;  interim  approval 
effective  on  Jun^  2. 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  July 
27,  2001.  Calaveras  County  APCD  was 
granted  final  full  approval  effective  on 
November  30.  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14, 
2002. 

(4)  Revisions  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January'  1,  2004. 

(e)  Colusa  County  APCD: 

(1)  Complete  submittal  received  on 
February  24, 1994;  interim  approval 
effective  on  Jime  2,  1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on 
August  22,  2001  and  October  10,  2001. 
Colusa  County  APCD  was  granted  final 
full  approval  effective  on  November  30, 
2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14, 
2002.  - 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(f)  El  Dorado  County  APCD: 

(1)  Complete  siitimittal  received  on 
November  16, 1993;  interim. approval 

'  effective  on  June  2,  1995;  interim 
_  approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on 
August  16,  2001.  El  Dorado  County 
APCD  was  granted  fined  full  approval 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  sjate- 
exempt  major  stationary  agricultural 

-   sources,  effective  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(gj  Feather  River  AQAfD: 

(1)  Complete  submittal  received  on 
December  27, 1993;  interim  approval 
effective  on  Jime  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
22,  2001.  Feather  River  AQMD  was 
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granted  fin  il  fuJU  approval  effective  on 
November  30,  2001. 

(3)  Appr  aval  is  withdrawn  for  state- 
exempt  ma  jor  stationary  agricultural 
soruces,  effective  on  November  14, 
2002 

{4}  Revis  ion  submitted  on  November 
7,  2003  coi  itaining  approved  program 
for  major  s  ationary  agricultural  sources, 
effective  o|i  January  1,  2004 

(h)  Glenn  County  APCD: 

(1)  Com]  ilete  submittal  received  on 
December  27,  1993;  interim  approval 
effective  a  i  August  14, 1995;  interim 
approval  empires  December  1,  2001. 

{2]  Revi!  ions  were  submitted  on 
Septembei  13,  2001.  Glenn  County 
APCD  was  granted  final  full  approval 
effective  o  i  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  mtjor  stationary  agricultural 
sources,  emective  on  November  14, 
2002. 

(4)  Revii  ion  submitted  on  November 
7.  2003  containing  approved  program 
for  major  Stationary  agricultural  sources, 
effective  a  i  January  1,  2004. 

(i)  Greai  Basin  Unified  APCD: 

(1)  Com  )lete  submittal  received  on 
January  i; ,  1994;  interim  approval 
effective  a  a  June  2. 1995;  interim 
approval  ( xpires  December  1,  2001. 

(2)  Revi  lions  were  submitted  on  May 
18,  2001. 1  keat  Basin  Unified  APCD  was 
granted  fii  lal  full  approval  effective  on 
Novembei  30,  2001. 

(3)  App  oval  is  withdrawn  for  state- 
exempt  m  ijor  stationary  agricultural 
sources,  e  fective  on  November  14, 
2002. 

(4)  Revi  ;ion  submitted  on  November 
7,  2003  cc  ntaining  approved  program 
for  major  jtationary  agricultural  sources, 
effective  c  n  January'  1,  2004. 

(j)  Impe  rial  County  APCD: 

(1)  Cora  plete  submittal  received  on 
March  24  1994;  interim  approval 
effective  (  n  June  2,  1995;  interim 
approval  (xpires  December  1,  2001. 

(2)  Rev  sions  were  submitted  on 
August  2,  2001.  Imperial  County  APCD 
was  grant  id  final  full  approval  effective 
onNoveniber  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  n:  ajor  stationary  agricultural 
sources,  e  ffective  on  November  14, 
2002. 

(4)  Rev  sion  submitted  on  November 
7,  2003  c(  (ntaining  approved  program 
for  major  stationary  agricultural  sources, 
effective  i  ra  January  1,  2004. 

(k)  Ken  i  County  APCD: 

(1)  Con  iplete  submittal  received  on 
November  16, 1993;  interim  approval 
effective  m  June  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Rev  sions  were  submitted  on~May 
24,  2001.  Kem  County  APCD  was 


granted  f 


November  30,  2001. 


nal  full  approval  effective  on 


(3)  Approval  is  .'Witiidiawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultiu-al  sources, 
effective  on  January  1,  2004. 

(1)  Laite  County  AC^vID: 

(1)  Complete  submittal  received  on 
March  15,  1994;  interim  approval 
effective  on  August  14, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  June 
1,  2001.  Lake  County  AQMD  was 
granted  final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultiu'al 
sources,  effective  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultiiral  sources, 
effective  on  January  1,  2004. 

(m)  Lassen  County  APCD: 

(1)  Complete  submittal  received  on 
January  12, 1994;  interim  approval 
effective  on  Jime  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on 
August  2,  2001.  Lassen  County  APCD 
was  granted  final  full  approvsd  effective 
on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14. 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(n)  Mariposa  County  APCD: 

(1)  Submitted  on  March  8, 1995; 
approvaleffective  on  February  5, 1996 
unless  adverse  or  critical  comments  are 
received  by  January  8, 1996.  hiterim 
approval  expires  on  December  1,  2001. 

(2)  Revisions  were  submitted  on 
September  20,  2001.  Mariposa  County 
APCD  was  granted  final  full  approval 
effective  on  November  30,  2001. 

(3)  Approvsil  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultiural  sources, 
effective  on  January  1,  2004. 

(0)  Mendocino  County  APCD: 

(1)  Complete  submittal  received  on 
December  27, 1993;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  April 
13,  2001.  Mendocino  County  APCD  was 
granted  final  full  approval  effective  on 
November  30,  2001. 
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(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(p)  Modoc  County  APCD: 

(1)  Complete  submittal  received  on 
December  27, 1993;  interim  approval 
effective  on  Jime  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on 
September  12,  2001.  Modoc  County 
APCD  was  granted  final  full  approval 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural " 
sources,  effective  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

-    (q)  Mojave  Desert  AQMD: 

(1)  Complete  submittal  received  on 
March  10, 1995;  interim  approval 
effective  on  March  6, 1996;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  June 
4,  2001  and  July  11,  2001.  Mojave  Desert 
AQMD  was  granted  final  full  approval 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  soinces, 
effective  on  January  1,  2004. 

(r)  Monterey  Bay  Unified  Air  Pollution 
Control  District: 

(1)  Submitted  on  December  6, 1993, 
supplemented  on  February  2, 1994  and 
April  7, 1994,  and  revised  by  the 
submittal  made  on  October  13, 1994; 
interim  approval  effective  on  November 

6,  1995;  interim  approval  expires 
December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
9,  2001.  Monterey  Bay  Unified  Air 
Pollution  Control  District  was  granted 
final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 

7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(s)  North  Coast  Unified  AQMD: 
{1)  Complete  submittal  received  on 
February  24, 1994;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 


(2)  Revisions  were  submitted  on  May 
24,  2001.  North  Coast  Unified  AQMD 
was  granted  final  full  approval  effective 
on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agriciUtural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(t)  Northern  Sierra  AC^iW: 

(1)  Complete  submittal  received  on 
June  6, 1994;  interim  approval  effective 
on  June  2, 1995;  interim  approval 
expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
24,  2001.  Northern  Sierra  AQMD  was 
granted  final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultinal 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(u)  Northern  Sonoma  County  APCD: 

(1)  Complete  submittal  received  on 
January  12,  1994;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
21,  2001.  Northern  Sonoma  APCD  was 
granted  final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
soinces,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(v)  Placer  County  APCD: 

(1)  Complete  submittal  received  on 
December  27,  1993;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
4,  2001.  Placer  County  APCD  was 
granted  final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultm-al 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(w)  The  Sacramento  Metropolitan  Air 
Quality  Management  District: 

(1)  Complete  submittal  received  on 
August  1, 1994;  interim  approval 
effective  on  September  5,  1995;  interim 
approval  expires  December  1,  2001. 


(2)  Revisions  were  submitted  on  June 
1, 2001.  The  Sacramento  Metropolitan 
Air  Quality  Management  District  was 
granted  final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(x)  San  Diego  County  Air  Pollution 
Control  District: 

(1)  Submitted  on  April  22,  1994  and 
amended  on  April  4, 1995  and  October 
10, 1995;  approval  effective  on  February 
5, 1996,  unless  adverse  or  critical 
comments  are  received  by  January  8, 
1996.  Interim  approval  expires  on 
December  1,  2001. 

(2)  Revisions  were  submitted  on  June 
4,  2001.  The  San  Diego  County  Air 
Pollution  Control  District  was  granted 
final  full  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  "agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(y)  San  Joaquin  Valley  Unified  APCD: 

(1)  Coinplete  submittal  received  on 
July  5  and  August  18, 1995;  interim 
approval  effective  on  May  24,  1996; 
interim  approval  expires  May  25, 1998. 
Interim  approval  expires  on  December 
1,2001. 

(2)  Revisions  were  submitted  on  June 
29,  2001.  San  Joaquin  Valley  Um'fied 
AyCD  was  granted  final  full  approval 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(z)  San  Luis  Obispo  County  APCD: 

(1)  Complete  submittal  received  on 
November  16,  1995;  interim  approval 
effective  on  December  1,  1995;  interim 
approval  ejcpires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
18,  2001.  San  Luis  Obispo  County  APCD 
was  granted  final  full  approval  effective 
on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultural 
sources,  effective  on  November  14 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
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for  major  stationary  agricultural  sources, 
efiiactive  on  January  1, 2004. 
(aa)  Santa  Barbara  County  APCD: 

(1)  Submitted  on  November  15, 1993, 
as  amended  March  2, 1994,  August  8, 
1994,  December  8. 1994,  June  15. 1995, 
and  September  18. 1997;  interim 
approval  effective  on  December  1, 1995; 
interim  approval  expires  on  December 
1. 2001. 

(2)  Revisions  wot6  submitted  on  April 
5.  2001.  Santa  Barbara  County  APCD 
was  granted  final  full  approval  effective 
on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultiual 
sources,  effactive  on  November  14, 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  soxirces, 
effective  on  January  1, 2004. 

(bb)  Shasta  County  AQMD: 

(1)  Complete  submittal  received  on 
November  16, 1993;  interim  approval 
effective  on  August  14, 1995^  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May 
18.  2001.  Shasta  County  AQMD  was 
granted  final  fiill  approval  effective  on 
November  30.  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agricultiual 
sources,  effective  on  November  14. 
2002. 

(4)  Revision  submitted  on  November 
7.  2003  containing  approved  program 
for  major  staticmary  agricultural  sources, 
effective  on  January  1,  2004. 

(cc)  Siskiyou  County  APCD: 

(1)  Complete  submittal  received  on 
December  6, 1993;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on 
September  28,  2001.  Siskiyou  Coimty 
APCD  was  granted  final  foil  approved 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  maJOT  stationary  agricultural 


sources,  elFective  on  November  14, 
2002.        T 

(4)  Revision  submitted  on  November 
7,  2003  cotitaining  approved  program 
for  major  ^tionary  agricultural  sources, 
effective  ob  January  1,  2004. 

(dd)  Soith  Coast  Air  Quality 
Managemtnt  District: 

(1)  Submitted  on  December  27, 1993 
and  amenied  on  March  6. 1995.  April 
11, 1995,  September  26, 1995.  April  24. 
1996.  May  6, 1996.  May  23. 1996.  June 
5, 1996  an^  July  29. 1996;  approval 
effective  dfx  March  31. 1997.  Interim 
approval  ^xpires  on  December  1.  2001. 

(2)  Revisions  were  submitted  on 
August  2.  (2001  and  October  2,  2001. 
South  Co^  AQMD  was  granted  final 
foil  approval  effective  on  November  30. 
2001.        I 

(3)  Api^val  is  withdrawn  for  state- 


exempt 

sources. 

2002 

(4)  Re 
7, 2003  o 
for  major 


ajor  stationary  agricultural 
foctive  on  November  14. 


ion  submitted  on  November 
taining  approved  program 
ationary  agricultiiral  sources, 
effective  6a  January  1 .  2004. 
(ee)  Tehama  County  APCD: 

(1)  Complete  submittal  received  on 
Decembei  6. 1993;  interim  approval 
effective  (n  August  14, 1995;  interim 
approval  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  June 
4,  2001.  "flehama  County  APCD  was 
granted  filial  foil  approval  effective  on 
November  30,  2001. 

(3)  Apppt)val  is  withdrawn  for  state- 
exempt  niajor  stationary  agricultural 
sources,  affective  on  November  14, 
2002.       T 

(4)  Revjsi(m  submitted  on  November 
7,  2003  c^taining  approved  program 
for  major  stationary  agricultural  soiut:es, 
effective  ftn  January  1 ,  2004. 

(ff)  Tuc  lumne  County  APCD: 
(1)  Con  iplete  submittal  received  on 
November  16, 1993;  interim  approval 
effective  on  June  2, 1995;  interim 
approval  expires  December  1,  2001. 


(2)  Revisions  were  submitted  on  July 
18,  2001.  Tuolumne  County  APCD  was 
granted  final  fiill  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  station^  agricultural 
sources,  effective  on  November  14. 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  soiuces, 
effective  cm  January  1,  2004. 

(gg)  Ventura  County  APCD: 

(1)  Submitted  on  November  16. 1993. 
as  amended  December  6. 1993;  interim 
approval  effective  on  Decembo^  1. 1995; 
interim  approval  expires  December  1. 
2001. 

(2)  Revisions  were  submitted  on  May 
21,  2001.  Ventura^knmty  APCD  was 
granted  final  foil  approval  effective  on 
November  30.  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  stationary  agriculttual 
soiux:es,  effective-on  November  14. 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  on  January  1,  2004. 

(hh)  Yolo-Solano  AQMD: 

(1)  Conqilete  submittal  received  on 
October  14. 1994;  intrarim  apjmival 
effective  on  Jime  2. 1995;  interim 
approval  expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  May 
9.  20O1.  Yolo-Solano  AQMD  is  hereby 
granted  final  fiill  approval  effective  on 
November  30,  2001. 

(3)  Approval  is  withdrawn  for  state- 
exempt  major  staticmary  agricnilttual 
soiuces,  effective  on  November  14. 
2002. 

(4)  Revision  submitted  on  November 
7,  2003  containing  approved  program 
for  major  stationary  agricultural  sources, 
effective  aa  January  1,  2004. 
***** 

[FR  Doc.  03-29178  Filed  11-20-03;  8:45  am] 
8NUN6C00EI 


Proposed  Rules 


65643 


Federal  Register 

Vol.  68.  No.  225 

Friday,  November  21,  2003 


TTiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


_L 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  959 

[Dodmt  No.  FV03-959^  PR] 

Onions  Gro¥m  in  South  Texas; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketinc  Service 
USDA. 

ACnON:  Proposed  rule. 


SUMMARY:  This  rule  would  decrease  the 
assessment  rate  established  for  the 
South  Texas  Onion  Committee 
(Committee)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0,085  to 
$0.03  per  50-pound  equivalent  of  onions 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  onions  grown 
in  South  Texas.  Authorization  to  assess 
onion  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  The  fiscal  period  began  August 
1  and  ends  July  31.  The  assessment  rate 
would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
December  22,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Conunents  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237;  Fax- 
(202)  720-8938,  or  E-mail: 
moab.docketclei^usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hoiu-s,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.htmI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office,  Fruit 


and  Vegetable  Programs,  AMS,  USDA, 
1313  E.  Hackberry,  McAllen,  Texas 
78501;  telephone:  (956)  682-2833,  Fax- 
(956)  682-5942;  or  Geoi^e  Kelhart. 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
_    Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue,  SW..  STOP 
0237.  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  compljang  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs 
AMS,  USDA,  1400  hidependence 
Avenue.  SW.,  STOP  0237,  Washington 
DC  20250-0237;  telephone:  (202)  720-' 
2491,  Fax:  (202)  720-8938.  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
IS  issued  under  Marketing  Agreement 
No.  143  and  Order  No*  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
onions  beginning  on  August  1,  2003. 
and  continue  imtil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  decrease  the 
assessment  rate  established  for  the 
Committee  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0,085  to 
$0.03  per  50-pound  equivalent  of 
onions. 

The  South  Texas  onion  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  direcUy  affected  persons  have 
an  opportimity  to  participate  and 
provide  input. 

For  the  2002-03  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  5,  2003,  - 
and  imanimously  recommended  2003- 
04  expenditures  of  $124,661  and  an 
assessment  rate  of  $0.03  per  50-pound 
equivalent  of  onions.  In  comparison, 
last  year's  budgeted  expenditiu^s  were 
$325,400.  The  assessment  rate  of  $0.03 
is  $0,055  lower  than  the  rate  currently 
in  effect.  The  decrease  in  the  assessment 
rate  and  budget  is  primarily  due  to  the 
discontinuation  of  funding  for 
production  research  projects  and  a 
lower  marketing  and  promotion  budget. 
The  reduced  assessment  rate  and  budget 
would  lower  handler  costs  by  about 
$220,000  and  would  keep  the 
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Committee's  operating  reserve  at  an  that  small 

acceptable  level. 

The  major  expenditures  - 
recommended  by  the  Committee  for  the 
2003-04  fiscal  period  include  $74,661 
for  personnel  and  office  expenses, 
$30,000  for  compliance,  and  $20,000  for 
promotion  expenses.  Budgeted  expenses 
for  these  items  in  2002-03  were 
$72,002,  $35,000,  and  $170,500. 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Onion  shipments  for  the  fiscal  period 
are  estimated  at  4  million  50-pound 
equivalents,  which  should  provide 
$120,000  in  assessment  income.  Income 
derived  firom  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$256,982)  would  be  kept  within  the 
maxiinum  permitted  by  the  order 

(approximately  two  fiscal  periods' 

expenses,  §  959.43). 
The  proposed  assessment  rate  would 

continue  in  effect  indefinitely  unless 

modified,  suspended,  or  terminated  by 

USDA  upon  recommendation  and 

information  submitted  by  the 

Committee  or  other  available 

information. 

.    Although  this  assessment  rate  would 

be  in  effect  for  an  indefinite  period,  the 

Committee  would  continue  to  meet 

prior  to  or  during  each  fiscal  period  to 

recommend  a  budget  of  expenses  and 

consider  recommendations  for 

modification  of  the  assessment  rate.  The 

dates  and  times  of  Committee  meetings 

are  available  from  the  Committee  or 

USDA.  Committee  meetings  are  open  to 

the  public  and  interested  persons  may 

express  their  views  at  these  meetings. 

USDA  would  evaluate  Committee 

recommendations  and  other  available 

information  to  determine  whether 

modification  of  the  assessment  rate  is 

needed.  Further  rulemaking  would  be 

undertaken  as  necessary.  The 

Committee's  2003-04  budget  and  those 

for  subsequent  fiscal  periods  would  be 

reviewed  and,  as  appropriate,  approved 

by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order    $750,000 , 


lusinesses  will  not  be  imduly 


or  disprop  )rtionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  tl  e  rules  issued  thereunder,  are 
unique  in  fhat  they  are  brought  ^bout 
through  grbup  action  of  essentially 
small  entit  ies  acting  on  their  own 
beheilf.  Thi  is,  both  statutes  have  small 
entity  orie  itation  and  compatibility. 

There  ai  3  approximately  78  producers 
of  onions  i  a  the  production  area  and 
approxima  tely  37  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agri  :ultural  producers  are  defined 
by  the  Smi  ill  Business  Administration 
(SBA)(13  :FR  121.201)  as  those  having 
annual  rec  eipts  less  than  $750,000,  and 
small  agricultural  service  firms  are 
defined  asi  those  whose  annual  receipts 
are  less  th  m  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing ,  shipping,  and  marketing 
onions.  Fc  r  the  2002-03  marketing  year, 
the  indust  ry's  37  handlers  shipped 
onions  pn  iduced  on  12,740  acres  with 
the  averag  3  and  median  volume  handled 
being  114, 454  and  91,792  fifty-pound 
equivalents,  respectively.  In  terms  of 
production  value,  total  revenues  for  the 
37  handle^  were  estimated  to  be  $73 
million,  v^th  average  and  median 

leing  $1.97  million  and  $1.58 
(spectively. 

th  Texas  onion  industry  is 
:ed  by  producers  and 
hose  farming  operations 
generally  involve  more  than  one 
comjnodiiy,  and  whose  income  from 
farming  operations  is  not  exclusively 
dependeii  on  the  production  of  onions. 
Alternative  crops  provide  an 
opportunity  to  utilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  thelonion  production  season  is 
complete^  For  this  reason,  typical  onion 
producer!  and  handlers  either  produce 
multiple  crops  or  alternate  crops  within 
a  sin^e  ypar. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  36  olthe  37  handlers  regulated  by 
the  orderrwould  be  considered  small 
entities  i|  only  their  spring  onion 
revenues  are  considered.  However, 
revenues  from  other  productive 
enterpris  !s  would  likely  push  a  large 
number  c  f  these  handlers  above  the 
$5.000,0(  0  annual  receipt  threshold.  All 
of  the  78  producers  may  be  classified  as 
small  entities  based  on  the  SBA 
definition  if  only  their  revenue  from 
spring  oqions  is  considered.  When 
revenues  from  all  sources  are 
consider  id,  a  majority  of  the  producers 
would  n(  t  be  considered  small  entities 
because  i  eceipts  would  exceed 


revenues  1 
million. 

The  Soil 
character 
handlers 


This  rule  would  decrease  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2003-04  and  subsequent  fiscal 
periods  from  $0,085  to  $0.03  per  50- 
poimd  equivalent  of  onions.  'The 
Committee  unanimously  recommended 
2003-04  expenditures  of  $124,661  and 
an  assessment  rate  of  $0.03  per  50- 
pound  equivalent.  The  proposed 
assessment  rate  of  $0.03  is  $0,055  lower 
than  the  current  rate.  The  quantity  of 
assessable  onions  for  the  2003-04  fiscal 
period  is  estimated  at  4  million  50- 
pound  equivalents.  Thus,  the  $0.03  rate 
should  provide  $120,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Conmiittee's 
authorized  reserve,  would  be  more  than 
adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  fiscal  period  include  $74,661 
for  personnel  and  office  expenses, 
$30,000  for  compliance,  and  $20,000  for 
promotion  expenses.  Budgeted  expenses 
for  these  items  in  2002-03  were 
$72,002,  $35,000,  and  $170,500, 
respectively.  In  addition,  the  Conunittee 
budgeted  $47,900  for  production 
research  in  2002-03. 

The  Committee  reviewed  and 
imanimously  recommended  2003-04 
expenditUTOS  of  $124,6^1.  which 
included  increases  in  administrative 
expenses  and  decreases  in  the 
compliance  and  promotion  expenses. 
The  Committee  did  not  approve  any 
production  research  program  expenses 
for  2003-04.  Prior  to  arriving  at  this 
budget,  the  Committee  considered 
information  from  various  soiuT:es, 
including  the  Research  and  Market 
Development  Subcommittee.  Numerous 
alternative  expenditure  levels  were 
discussed  based  upon  the  relative  value 
of  various  promotion  projects  to  the 
onion  industry.  The  assessment  rate  of 
$0.03  per  50-po\md  equivalent  of 
assessable  onions  was  then  determined 
by  dividing  the  total  reconraiended 
budget  by  die  quantity  of  assessable 
onions,  estimated  at  4  million  50-pound 
equivalents  for  the  2003-04  fiscal 
period. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2003-04 
fiscal  period  could  range  between  $9.05 
and  $19.05  per  50-poimd  equivalent  of 
onions.  Therefore,  the  estimated 
assessment  revenue  for  the  2003-04 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between^l6 
and  .33  percent 

This  action  would  decrease  the 
assessment  obligation  imposed  on 
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handlers.  Assessffi^itg  Me  applied 
uniformly  on  all  handlers,  and  some  of 
the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  would  reduce  the 
burden  on  handlers,  and  may  reduce  the 
bidden  on  producers.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  South  Texas 
onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  June  5,  2003, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
infonnational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
South  Texas  onion  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports,  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by  " 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  firuit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2003-04  fiscal  period  began  on  August 
1,  2003,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
onions  handled  diuing  such  fiscal 
period;  (2)  the  proposed  rule  would 
decrease  the  assessment  rate  for 
assessable  onions  beginning  with  the 
2003-04  fiscal  period;  (3)  shipments 
during  the  2003-04  fiscal  period  are 
expected  to  start  in  March  2004,  and 
any  change,  if  any,  made  to  the 
assessment  rate  resulting  fi-om  the 
proposed  rule  should  be  effective  by 
that  time;  and  (4)  handlers  are  aware  of 
this  action  which  was  imanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 


List  of  Sal^ects  in  7  CPR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  proposed  to 
be  amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  959.237  is  revised  to  read 
as  follows: 

§959.237    Assessment  rate. 

On  and  after  August  1,  2003,  an 
assessment  rate  of  $0.03  per  50-pound 
equivalent  is  established  for  South 
Texas  onions. 

Dated:  November  14,  2003. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  03-29060  Filed  11-20-03;  8:45  am] 

BHJJNG  CODE  3410-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-13689(M)2] 
BIN  1545-BA90 

Transfers  To  Provide  for  Satisfaction 
of  Contested  Liabilities 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  pubUc  hearing. 


years. 


'■'*•:  t. 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  transfer  of 
indebtedness  or  stock  of  a  taxpayer  or 
related  persons  or  of  a  promise  to 
provide  services  or  property  in  the 
future  to  provide  for  the  satisfaction  of 
an  asserted  liability  that  the  taxpayer  is 
contesting.  The  temporary  regiUations 
also  relate  to  transfers  of  money  or  other 
property  to  a  trust,  an  escrow  account, 
or  a  court  to  provide  for  the  satisfaction 
of  a  liability  for  which  payment  is 
economic  performance,  llie  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  ol> 
these  proposed  regulations. 


dates:  Written  or  electronic  comments 
must  be  received  by  February  19,  2004. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  March  23,  2004,  must  be 
received  by  March  2,  2004. 
ADDRESSES:  Send  submissions  to: 
CC:LPD:PR  (REG-1 36890-02).  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  pm. 
to:  CC:LPD:PR  (REG-1 36890-02), 
Courier's  Desk,  hitemal  Revenue 
Service,  llli  Constitution  Avenue, 
NW.,  Washington,  DC,  or  sent 
electronically  via  the  IRS  Internet  site  at 
ivww.irs.gov/regs.  The  public  hearing 
will  be  held  in  the  7th  floor  auditorium. 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washineton 
DC.  ®      ' 

FOR  FURTHER  INFORMATION  CONTACT:; 

Concerning  the  hearing,  submission  of 
comments,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
bearing,  Guy  Traynor,  (202)  622-7180; 
concerning  the  proposed  regulations. 
Norma  Rotuimo,  (202)  622-7900  (not 
toll-free  numbers). 
SUPPt^MENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  R^ulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  461(f)  of  the  Internal  Revenue 
Code  (Code).  The  temporary  regulations 
provide  the  express  rule  that  transfers  of 
the  indebtedness  of  a  taxpayer  or  of  any 
promise  to  provide  services  or  property 
in  the  future,  or  transfers  (other  than  to 
the  person  asserting  the  liability)  of  a 
taxpayer's  stock,  or  the  indebtedness  or 
stock  of  a  person  related  to  the  taxpayer 
(as  defined  in  section  267(b)),  are  not 
transfers  to  provide  for  the  satisfaction 
of  an  asserted  liability.  The  temporary 
regulations  also  provide  rules  relating  to 
the  application  of  the  economic 
performance  rules  to  transfers  of  money 
or  other  property  under  section  461(f)  to 
provide  for  the  satisfaction  of  a 
contested  workers  compensation  or  tort 
liability,  or  other  liability  for  which 
payment  is  economic  performance 
under  §  1.461-4(g).  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments. 

Special  Analyses 

It  has  been  determined  that  this  ttotice 
of  proposed  rulemaking  is  not  a 
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significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  The 
IRS  and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
cop)ing. 

A  puolic  hearing  has  been  scheduled 
for  March  23.  2004,  in  the  7th  floor 
auditoriiim  of  the  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  origined  and  eight  (8)  copies)  by 
March  2,  2003.  A  period  of  10  minutes 
will  be  allotted  to  each  person  for 
making  comments.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Draftiiig  Information 

The  principal  author  of  these 
regulations  is  Norma  Rotunno,  Office  of 
the  Associate  Chief  Counsel  (Income 
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Tax  &  Aco  )unting).  However,  other 
personnel  rom  the  IRS  and  Treasury 
Departmei  t  participated  in  their 
developmt  nt. 

List  of  Sut  jects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
RegulatioBs 

Accordijigly.  26  CFR  part  1  is 
proposed  lo  be  amended  as  follows: 

PART  1-(NC0ME  TAXES 

1 .  The  a  ithority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authorit;  :  26  U.S.C.  7805  *   *   * 

2.  Sectipn  1.461-2  is  amended  by 
revising  paragraphs  (c)(1),  (e)(2),  (e)(3), 
and  (g)  to  read  as  follows: 

§  1 .461  -2    Contested  liabilities. 

[The  te>  t-of  proposed  paragraphs 
(c)(1),  (e)(: :),  (e)(3),  and  (g)  is  the  same 
as  the  tex1  of  §  1.461-2T(c)(l),  (e)(2), 
(e)(3),  and  (g)  published  elsewhere  in 
this  issue  of  the  Federal  Register.] 

Mark  E.  M  itthews. 

Deputy  Coi  imissioner  for  Services  and 

Enforceme,  it. 

[FR  Doc.  O;  -29043  Filed  11-19-03;  8:45  am] 

BILUNG  COD  :  4830-01-P 


DEPARTrJlENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFRpLrt1 
[REG-106<  «6-98] 
RIN  1545^  ^W33 

Guldanci  Regarding  the  Treatment  of 
Certain  C  ontingent  Payment  Debt 
Instrume  its  With  One  or  More 
Payment  ( That  Are  Denominated  in,  or 
Determin  ed  by  Reference  to,  a 
Nonfuncional  Currency;  Hearing 
Cancellal  Ion 


agency:  1  ntemal  Revenue  Service  (IRS), 

Treasury, 

action: 

hearing  i 


C  ancellation  of  notice  of  public 
proposed  rulemaking. 


on 


SUMMARY  This  document  cancels  a 
public  h€  aring  on  proposed  regulations 
under  se«  tion  1275  of  the  Internal 
Revenue  Code  regarding  the  treatment 
of  contin  ;ent  payment  debt  instruments 
for  whicl  I  one  or  more  payments  are 
denominbted  in,  or  determined  by 
reference  to,  a  currency  other  than  the 
taxpayer' s  functional  currency. 
DATES:  T  le  public  hearing  originally 
schedule  1  for  December  3,  2003,  at  10 
a.m.,  is  cmcelled. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sonya  M.  Cruse  of  the  Publications  and 
Regulations  Branch,  Legal  Processing     ^ 
Division,  Associate  Chief  Counsel 
(Procedures  and  Administration),  at 
(202)  622-4693  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking,  notice  of 
public  hearing  and  withdrawal  of 
previous  proposed  regulations  sections 
that  appeared  in  the  Federal  Register  on 
Friday,  August  29,  2003  (68  FR  51944), 
announced  that  a  public  hearing  was 
scheduled  for  December  3,  2003  at  10 
a.m.,  in  room  6718  ,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  imder  section  1275  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  regulations 
expired  on  November  12,  2003.  The 
notice  of  proposed  rulemaking,  notice  of 
public  hearing,  and  withdrawal  of 
previous  proposed  regulations  section, 
instructed  those  interested  in  testifying 
at  the  public  hearing  to  submit  a  request 
to  speak  and  an  outline  of  the  topics  to 
be  addressed.  As  of  Tuesday,  November 
18,  2003,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  December  3,  2003  is  cancelled. 

La  Nita  Van  Dyke, 

Acting  Chief,  Publications  and  Regulations 

Branch,  Legal  Processing  Division,  Associate 

Chief  Counsel  (Procedures  and 

Administration). 

[FR  Doc.  03-29165  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ64-268,  FRL- 
7587-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 
1-Hour  Ozone  Control  Programs 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  approval  of  a 
request  from  New  Jersey  to  revise  its 
State  Implementation  Plan  to 
incorporate  revisions  to  Subchapter  16 
"Control  and  Prohibition  of  Air 
Pollution  by  Volatile  Organic 
Compounds."  These  revisions  relate  to 
the  control  of  volatile  organic 
compounds  from  mobile  equipment 
repair  and  refinishing  operations, 
solvent  cleaning  operations  and 
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refueling  of  motor  vehicles  at  gasoline 
service  stations.  The  intended  effect  is 
to  reduce  the  emissions  of  volatile 
organic  compounds  (VOC)  and  thereby 
reduce  ozone  concentrations  in  the 
lower  atmosphere. 

DATES:  Comments  must  be  received  on 
or  before  December  22,  2003. 
ADDRESSES:  Comments  may  be 
^    submitted  either  by  mail  or 

electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  New 
York,  New  York  10007-1866.  Electronic 
comments  could  be  sent  either  to 
Wemer.Raymond@epa.gov  or  to  http:// 
www.regulatians.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comnjents  to  EPA.  Go  directly 
to  http://www.regulations.gov,  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
line instructions  for  submitting 
comments. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hovus: 

Environmental  Protection  Agency, 
Region  n  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  1 000  7-1866. 
New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
Office  of  Air  Quality  Management, 
Bureau  of  Air  Quality  Planning,  401 
East  State  Street,  CN418,  Trenton, 
New  Jersey  08625. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Truchan,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  (212)  637-3711  or 
truchan.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  proposing  to  approve  a 
revision  to  New  Jersey's  ozone  State 
Implementation  Plan  (SIP)  submitted  on 
June  4,  2003.  This  SIP  incorporates 
revisions  to  Subchapter  16  "Control  and 
Prohibition  of  Air  Pollution  by  Volatile 
Organic  Compounds,"  which  revised 
three  control  measures.  New  Jersey 
committed  to  adopt  two  of  these  control 
measures  to  meet  the  emission 
reduction  short  fall  that  EPA  identified 
in  its  1-hour  ozone  attainment 
demonstration. 

n.  What  Did  New  Jersey  Submit? 

On  June  4,  2003,  New  Jersey 
submitted  a  SIP  revision  which 
incorporated  amendments  to  Title  7, 


Chapter  27,  "Subchapter  16  Control  and 
Prohibition  of  Air  Pollution  from 
Volatile  Organic  Compounds'  which 
was  adopted  on  April  30,  2003.  This 
adoption  was  published  in  the  New 
Jersey  Register  on  June  2,  2003  and 
became  operational  on  June  29,  2003. 
New  Jersey  amended  Subchapter  16  to 
include  revisions  to  three  control 
programs:  solvent  cleaning  operations, 
mobile  equipment  repair  and  refinishing 
operations,  and  gasoline  transfer 
operations.  The  Subchapter  16  revisions 
are  applicable  to  the  enUre  State  of  New 
Jersey. 

m.  What  Do  the  New  Provisioi^ 
Require? 

A.  Solvent  Cleaning  Operations 

The  new  provisions  for  solvent 
cleaning  operations  require  more 
stringent  equipment  standards, 
improved  operating  requirements  and 
volatility  restrictions  that  go  beyond 
those  included  in  the  Control 
Techniques  Guidelines  (CTG)  developed 
for  this  soiu-ce  category.  These  new 
requirements  are  based  on  the  Ozone 
Transport  Commission  (OTC)  model 
rule  and  federal  Maximimi  Achievable 
Control  Technology  (MACT)  standards. 
Cold  cleaners  and  heated  cleaning 
machines  are  now  prohibited  from  using 
solvents  with  vapor  pressures  of  one 
millimeter  of  mercury  or  greater 
measured  at  20  degrees  centigrade. 
Operating  procedures  are  expanded  to 
minimize  evaporation  of  cleaning 
solvent  both  during  use  and  when  idle. 
Equipment  standards,  such  as  freeboard 
height,  have  been  increased. 

B.  Mobile  Equipment  Repair  and 
Refinishing  Facilities 

The  new  provisions  establish  more 
stringent  requirements  for  mobile 
equipment  repair  and  refinishing 
facilities  or  automobile  refinishing 
shops  and  are  based  on  the  OTC  model 
rule.  They  require  the  use  of  coating 
application  equipment  with  higher 
transfer  efficiency  and  lower  rates  of 
coating  waste,  such  as  high  voliune  and 
low  pressure  spray  guns  and  enclosed 
spray  gun  cleaning  equipment. 
Requirements  also  include  minimum 
training  for  spray  gun  operators  and  use 
of  VOC  paint  content  limits  consistent 
with  EPA  national  regulations.  The  test 
procedures  have  been  modified  to 
clarify  that  all  Federal  test  methods  may 
be  used  to  determine  compliance  with 
the  VOC  content  limits.  In  addition, 
alternate  test  procedures  may  be  used 
on  a  case-by-case  basis  when  necessary 
with  the  approval  of  New  Jersey  and 
EPA. 


C.  Stage  n  Vapor  Control  Systems 

Stage  n  vapor  control  systems  are 
designed  to  capture  the  gasoline  vapors 
that  are  released  to  the  atmosphere    ' 
when  motor  vehicles  are  refueled. 
Gasoline  dispensing  facilities  or 
gasoline  stations  are  required  to  have 
State-approved  emission  control 
systems.  New  Jersey  relied  on 
certification  of  vapor  control  equipment 
carried  out  by  the  California  Air 
Resources  Board  (CARB)  in  determining 
which  equipment  is  approvable.  CARB, 
however,  modified  its  certification 
procedures  necessitating  changes  to 
New  Jersey's  procedures.  New  Jersey 
will  still  rely  on  CARB  standards,  but 
will  adopt  CARB  requirements  only  in 
part.  The  revisions  incorporate  the  more 
readily  available,  cost  and 
environmentally  effective  elements  of 
CARB's  new  requirements. 

The  capture  systems  are  now  required 
to  increase  the  control  efficiency  from 
90  to  98  percent.  In  addition,  gasoline 
dispensing  facilities  must  install 
pressure/vacuum  relief  valves  on 
atmospheric  vent  pipes,  improve 
maintenance  of  the  Stage  n  vapor 
recovery  systems  to  ensure  that  such 
systems  are  vapor  tight  and  leak  ft«e     ' 
and  must  perform  annual  testing  of  the 
vapor  recovery  system  to  ensure  its 
integrity.  Finally,  new  gasoline  stations 
are  now  required  to  use  unihoses  fuel 
delivery  systems  (one  hose  for  multiple 
grades  of  gasoline).  These  new 
requirements  go  beyond  the  Clean  Air 
Act  requirement  for  an  approved  Stage 
II  vapor  recovery  system. 

D.  Other  Changes 

New  Jersey  also  made  changes  to  the 
definitions  section  to  include  terms 
necessary  to  implement  the  new 
requirements.  In  addition,  other  terms 
were  revised  to  make  them  consistent 
with  other  rules  and  to  improve  their 
clarity.  Organizational  changes  were 
made  to  existing  provisions  to 
accommodate  the  new  provisions. 

IV.  What  Role  Does  This  Rule  Play  in 
the  Ozone  SIP? 

When  EPA  evaluated  New  Jersey's  1- 
hour  ozone  attainment  demonstrations, 
EPA  determined  that  additional 
emission  reductions  were  needed  for  the 
two  severe  nonattaimnent  areas  in  order 
for  them  to  attiiin  the  1-hour  ozone 
standard  with  sufficient  surety 
(December  16,  1999,  64  FR  70380).  EPA 
provided  that  the  States  in  the  Ozone 
Transport  Region  could  achieve  these 
emission  reductions  through  regional 
control  programs.  New  Jersey  decided  to 
participate  with  the  other  states  in  the 
Northeast  in  an  Ozone  Transport 
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Commission  (OTC)  regulatory    . 
development  effort  which  developed  six 
model  control  programs.  This 
rulemaking  incorporates  two  of  the  OTC 
model  control  programs  into  the  SIP: 
Solvent  cleaniiig  operations,  and  mobile 
equipment  repair  and  refinishing 
operations.  The  emission  reductions 
from  these  control  measures  will 
provide  for  achievement  of  a  portion  of 
the  additional  emission  reductions 
needed  to  attain  the  1-hour  ozone 
standard. 

V.  What  Are  EPA's  Conclusions? 

EPA  has  evaluated  the  submitted 
revisions  for  consistency  with  its 
provisions,  EPA  regulations  and  EPA 
policy.  The  proposed  control  measures 
go  beyond  the  reasonably  available 
control  technology  (RACT)  level 
controls  that  were  previously  approved 
for  these  source  categories.  These  new 
control  programs  will  strengthen  the  SIP 
by  providing  additional  VOC  emission 
reductions.  Accordingly,  EPA  is 
proposing  to  approve  the  Subchapter  16 
revisions  as  adopted  on  April  30,  2003. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  'lActions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  xuider  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act    , 
of  1995  (Pub.  L.  104-^). 

This  proposed  nile  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 


as  specific  d  by  Executive  Order  13175 
(65  FR  67;  ;49,  November  9,  2000).  This 
action  als(  t  does  not  have  Federalism 
implicatic  ns  because  it  does  not  have 
substantia  I  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  gpvemment,  as  specified  in 
Executive! Order  13132  (64  FR  43255, 
August  id,  1999).  This  action  merely 
proposes  lo  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  ilter  the  relationship  or  the 
distributi(  in  of  power  and 
responsib  lities  established  in  the  Clean 
Air  Act.  1  his  proposed  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protectic  n  of  Children  from 
Environni  ental  Health  Risks  and  Safety 
Risks"  (6;  FR  19885,  April  23, 1997), 
because  il  is  not  economically 
significan  t 

In  revie  wing  SIP  submissions,  EPA's 
role  is  to  i  ipprove  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  o  f  a  prior  existing  requirement 
for  the  St  ite  to  use  voluntary  consensus 
standard^  (VCS),  EPA  has  no  authority 


Dated: 
TaneM. 


to  disapp  -ove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsist)  snt  with  applicable  law  for 
EPA,  wh«  n  it  reviews  a  SIP  submission, 
to  use  VC  S  in  place  of  a  SIP  submission 
that  othei  wise  satisfies  the  provisions  of 
the  Clear  Air  Act.  Thus,  the 
requirem  ;nts  of  section  12(d)  of  the 
National 

Advancejnent  Act  of  1995  (15  U.S.C. 
272  note 
rule  does 


do  not  apply.  This  proposed 
not  impose  an  information 
coUectioi  I  burden  under  the  provisions 
of  the  Pa  )erwork  Reduction  Act  of  1995 
(44  U.S.C  .  3501  etseq.). 

List  of  Si  bjects  in  40  CFR  Part  52 

Enviro  imental  protection.  Air 
pollutior  control.  Ozone,  Reporting  and 
recordke  sping  requirements.  Volatile 
organic  c  Dmpounds. 

Author  ty:  42  U.S.C.  7401  et  seq. 

1  lovember  5,  2003. 


K  inny. 

Regional  J  idministrator,  Region  2. 

[FR  Doc.  J  3-29181  Filed  11-20-03;  8:45  am] 

BILUNG  CO  X  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[OAR-2003-^188;  FRL-7587-51 
RIN  A206(M)013 

List  Of  Hazardous  Air  Pollutants, 
Petition  Process,  Lesser  Quantity 
Designations,  Source  Category  List 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  amend 
the  list  of  hazardous  air  pollutants 
(HAP)  contained  in  section  112(b)(1)  of 
the  Clean  Air  Act  (CAA)  by  removing 
the  compound  ethylene  glycol 
monobutyl  ether  (EGBE)  (2- 
Butoxyedianol)  (Chemidal  Abstract 
Service  (CAS)  No.  111-76-2)  from  the 
group  of  glycol  ethers.  Today's  action  is 
being  taken  in  response  to  a  petition  to 
delete  EGBE  from  the  HAP  list 
submitted  by  the  Ethylene  Glycol  Ethers 
Panel  of  the  Arherican  Chemistry 
Council  (formerly  the  Chemical 
Manufacturers  Association)  on  behalf  of 
EGBE  producers  and  consumers. 
Petitions  to  delete  a  substance  from  the 
HAP  list  are  permitted  under  section 
112(b)(3)  of  the  CAA. 

The  proposed  rule  is  based  on  EPA's 
evaluation  of  the  available  information 
concerning  the  potential  hazards  an.d 
projected  exposures  to  EGBE.  We  have 
made  an  initial  determination  that  there 
are  adequate  data  on  the  health  and 
environmental  effects  of  EGBE  to 
determine  that  emissions,  ambient 
concentrations,  bioaccumulation,  or 
deposition  of  EGBE  may  not  reasonably 
be  anticipated  to  cause  adverse  human 
health  or  environmental  effects.  Today's 
action  includes  a  detailedTationale  for 
removing  EGBE  from  the  glycol  ethers 
group  of  HAP  under  section  112(b)(1) 
list  of  HAP. 

DATES:  Comments.  Written  comments 
on  the  proposed  rule  must  be  received 
by  January  20,  2004. 

Public  Hearing.  A  public  hearing  will 
be  held  if  requests  to  speak  are  received 
by  the  EPA  on  or  before  December  8, 
2003.  If  requested,  a  public  hearing  will 
be  held  on  December  19,  2003. 
ADDRESSES:  Comments.  Comments  may 
be  submitted  electronically,  by  mail,  or 
through  hand  delivery/courier. 
Electronic  comments  may  be  submitted 
on-line  at  http://www.epa.gov/edocket/. 
Written  comments  sent  by  U.S.  mail 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (Mail  Code 
6102T),  Attention  Docket  ID  Number 
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OAR-2003-0188,  Room  B108,  U.S.  EPA. 
1200  Pennsylvania  Avenue.  NW., 
Washington,  DC  20460.  Written 
comments  delivered  in  person  or  by 
courier  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (Mail  Code  6102T),  Attention 
Docket  ID  Number  OAR-2003-0188 
Room  B102,  U.S.  EPA,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460.  The  EPA  requests  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
requested  by  December  8.  2003  the 
public  hearing  will  be  held  at  the  new 
EPA  facility  complex,  Research  Triangle 
Park.  NC  December  19,  2003.  Persons 
interested  in  presenting  oral  testimony 
should  contact  Ms.  Kelly  A.  Rimer.  Risk 
and  Exposure  Assessment  Group, 
Emission  Standards  Division  (C404-01), 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2962  at  least  two  days  in  advance 
of  the  hearing. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 

Kelly  A.  Rimer,  Risk  and  Exposure 
Assessment  Group,  Emission  Standards 
Division  (C404-01),  U.S.  EPA,  Research 
Triangle  Park,  NC  27711,  telephone 
number  (919)  541-2962.  electronic  mail 
address  rimer.kelly@epa.gov. 
SUPPLEyENTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
affected  by  today's  action  are  those 
industrial  facilities  that  manufactiu«  or 
use  EGBE.  Today's  action  proposes  to 
amend  the  hst  of  HAP  contained  in 
section  112(b)(1)  of  the  CAA  by 
removing  the  compound  EGBE. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  Nmnber  A-99-24  and 
Electronic  Docket  ID  Ntmiber  OAR- 
2003-0188.  The  official  pubUc  docket  is 
the  collection  of  materials  that  is 
available  for  pubhc  viewing  at  the  EPA 
Docket  Center  (Air  Docket),  EPA  West 
Room  B-108, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20004. 
The  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742.  All  items  may  not  be  listed  under 
both  docket  nimibers,  so  interested 
parties  should  inspect  both  docket 
numbers  to  ensure  that  they  have 
received  all  materials  relevant  to  the 
proposed  rule. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 


and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  access  those  documents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search"  and  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosmre  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed  paper  form  in 
the  official  pubhc  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  EPA  Docket 
Center. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensiu«  proper  receipt  by 
EPA,  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 


Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  submitted  after  the 
close  of  the  comment  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  late  comments. 
Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  your  comment  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  ordine 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
key  in  Docket  ID  No.  OAR-2003-0188. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  yoiu  comment. 
Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  a-and-r-docket@epa.gov. 
Attention  Docket  ID  No.  OAR-2003- 
0188.  In  contrast  to  EPA's  electronic 
public  docket,  EPA's  e-mail  system  is 
not  an  "anon)Tnous  access"  system.  If 
you  send  an  e-mail  comment  directly  to 
the  docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captiu^s  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
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fonnat.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate,  if  possible)  to:  EPA  Docket 
Center  (Air  Docket).  U.S.  EPA  West, 
(MD-6102T),  Room  B-108, 1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2003-0188. 

By  Hand  Delivery  or  Courier.  Deliver 
yoiir  comments  (in  duplicate,  if 
possible)  to:  EPA  Docket  Center,  Room 
B-108,  U.S.  EPA  West.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004,  Attention  Docket  ID  No. 
OAR-2003-0188.  Such  deliveries  are 
only  accepted  during  the  Docket 
Canter's  normal  hours  of  operation. 

By  Facsimile.  Fax  yoiu'  comments  to: 
(202)  566-1741,  Docket  ID  No.  OAR- 
2003-0188. 

CBI.  Do  not  submit  information  that 
you  considw  to  be  CBI  through  EPA's 
electronic  pubUc  docket  or  by  e-mail. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
Kelly  Rimer,  c/o  Roberto  Morales,  Office 
of  Air  Quality  Planning  and  Standards 
(OAQPS)  Document  Control  Officer 
(C404-02),  U.S.  EPA,  109  tW  Alexander 
Drive,  Research  Triangle  Paric,  NC 
27709,  Attention  Docket  ID  No.  OAR- 
2003-0188.  You  may  claim  information 
that  you  submit  to  EPA  as  CBI  by 
marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  c^sk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  ui  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
Worldwide  Web  (WWW).  In  addition 
,  to  being  available  in  the  docket,  an 
electronic  copy  of  today's  (voposed  rule 
wiU  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  on  the  TTN's  policy 
and  guidance  p^e  for  newly  proposed 
or  promulgated  rules  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  c^  air 
pollution  control.  If  more  inlramation 
F^arding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Outline.  This  preamble  is  organized  as 
follows: 

L  Background 

n.  Criteria  ftx  DeUsting 

m.  EPA  Analysis  of  the  Petition 

A.  Background 

B.  ExpcMure  Assessment 

C.  Human  Health  Effects  of  EGBE 

D.  Human  Health  Risk  Characterizadon 
and  (Conclusions 

E.  Ecological  Risk  Qiaracterizadon  and 
'   Conclusions 


F.  Transmrmation  Characterization 

G.  Public  Comments 
H.  Concl  isions 

IV.  Statutoi  y  and  Executive  Order  Reviews 

A.  Execu  live  Order  12866:  Regulatory 
Planni  ig  and  Review 

B.  Paper  rork  Reduction  Act 

C.  Reguli  itory  Flexibility  Act  (RFA) 

D.  Unfiu  ded  Mandates  Reform  Act     - 

E.  Execu  ive  Order  13132:  Federalism 

F.  Execu  ive  Order  13175:  Consultation 
and  C<  ordination  With  Indian  Tribal 
Coven  iments 

G.  Execu  Live  Order  13045:  Protection  of 
Childi  sn  From  Environmental  Health 
Risks  I  nd  Safety  Risks 

H.  Execi  tive  Order  13211:  Actions 

Conce  ning  Regulations  That 

SigniScantly  Afiect  Energy  Supply, 

Distrittution,  or  Use 
1.  NatioiKl  Technology  Transfer  and 

Advancement  Act 

I.Bac  _ 

Section  112  of  the  CAA  contains  a 
mandate  pr  EPA  to  evaluate  and  control 
emission^  of  HAP.  Section  112(b)(1) 
includes  p.  list  of  188  specific  chemical 
compouiids  and  classes  of  compoimds 
that  Congress  identified  as  HAP.  The 
EPA  mu9  evaluate  the  emissions  of 
substances  on  the  HAP  list  to  identify 
source  caegohes  for  which  the  Agency 
must  est^Ush  emission  standards 
under  section  112(d).  We  are  required  to 
periodic^y  review  the  list  of  HAP  and, 
where  aptoropriate,  revise  the  list  by 
rule.  In  addition,  under  section 
112(b)(3i  any  person  may  petition  us  to 
modify  tike  list  by  adding  or  deleting 
one  or  more  substances.  A  petitioner 
seeking  to  delete  a  substance  must 
demonstrate  that  there  are  adequate  data 
on  the  hialth  and  environmental  effects 
of  the  supstance  to  determine  that 
emissions,  ambient  concentrations, 
bioaccumulation,  or  deposition  of  the 
substanqs  may  not  reasonably  be 
anticipai|ed  to  cause  any  adverse  effects 
to  humaii  health  or  the  environment.  A 
petitiondr  must  provide  a  detailed 
evaluatien  of  the  available  data 
concemiag  the  substance's  potential 
adverse  health  and  environmental 
effects  and  estimate  the  potential 
exposures  through  inhalation  or  othor 
routes  r^ulting  from  emissions  ai  the 
substan( 

On  August  29, 1997,  the  Amwican 
Chemistry  Council's  Ethylene  Glycol 
Ethers  Panel  submitted  a  petition  to 
delete  EGBE  (CAS  No.  111-76-2)  from 
the  HAlf  list  in  CAA  section  112(b)(1), 
42  U.S.d.,  7412(b)(1).  Following  the 
receipt  af  the  petition,  we  conducted  a 
preliminary  evaluation  to  determine 
whethei;  the  petition  was  complete 
according  to  Agency  criteria,  "ro  be 
deemed  complete,  a  petition  must 
conside '  all  available  health  and 
environ|nental  effects  data.  A  petition 


must  also  provide  comprehensive 
emissions  data,  including  peak  and 
annual  average  emissions  for  each  *> 

soiuce  or  for  an  appropriately  selected 
subset  of  sources,  and  must  estimate  the 
resulting  exposvires  of  people  living  in 
the  vicinity  of  the  sources.  In  addition, 
a  petition  mtist  address  the 
environmental  impacts  associated  with 
emissions  to  the  ambient  air  and 
impacts  associated  with  the  subsequent 
cross-media  transport  of  those 
emissions.  Aftw  receiving  additional 
submittals  through  December  21, 1998. 
we  determined  the  petition  to  delete 
EGBE  to  be  complete.  We  published  a 
notice  of  receipt  of  a  complete  petiti<Hi 
in  the  Federal  Register  on  August  3, 
1999  and  requested  information  to  assist 
us  in  technically  reviewing  the  petition. 

We  received  eight  submissions  in 
response  to  our  request  for  comment 
and  information  which  would  aid  our 
technical  review  of  the  petition.  The 
comments  made  gHieral  statements 
encouraging  EPA  to  delist  EGBE.  None 
of  the  comments  included  technical 
information. 

n.  Criteria  for  Delisting 

Section  112(b)(2)  of  the  CAA  requires 
us  to  make  periodic  revisions  to  the 
initial  list  of  HAP  set  forth  in  section 
112(b)(1)  and  outlines  criteria  to  be 
applied  in  deciding  whether  to  add  or 
delete  particular  substances.  Section 
112(b)(2)  identifies  pollutants  that 
should  be  listed  as: 

*   *   *  pollutants  which  present,  or  may 
present,  through  inhalation  or  other  routes  of 
exposure,  a  threat  of  adverse  human  health 
effects  (including,  but  not  limited  to, 
substances  whi(^  are  known  to  be,  or  may 
reasonably  be  anticipated  to  be,  carcinogenic, 
mutagenic,  teratogenic,  neiuotoxic,  which 
cause  reproductive  dysfunction,  or  which  are 
acutely  or  chronically  toxic)  or  adverse 
environmental  effects  whether  through 
ambient  concentrations,  bioaccumulation, 
deposition,  or  otherwise  *   *  * 

Secticm  112(b)(3)  of  the  CAA 
establishes  general  requirements  for 
petitioning  the  Ag^icy  to  modify  the 
HAP  list  by  addis^  or  ddeting  a 
substance.  Althoiigh  the  Adniinistrator 
may  add  or  delete  a  substance  on  his  or 
her  own  initiative,  the  bm^n  is  on  a 
petitioner  to  include  sufficient 
information  to  support  the  requested 
addition  or  deletion  under  the 
substantive  criteria  set  forth  in  section 
112(b)(3KB)  and  (C). 

The  Administrator  must  either  grant 
or  deny  a  petition  to  d^st  a  HAP 
within  18  months  of  receipt  of  a 
complete  petition.  If  the  Administrator 
decides  to  deny  a  petition,  the  Agency 
publishes  a  written  explanation  of  the 
basis  for  denial  in  the  Federal  Register. 
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A  (lecision  to  deny  a\petition  is  final 
Agency  action  subject  to  review.  If  the 
Administrator  decides  to  grant  a 
petition,  the  Agency  publishes  a  written 
explanation  of  the  Administrator's 
decision,  along  with  a  proposed  rule  to 
add  or  delete  the  substance.  The 
proposed  rule  is  open  to  public 
comment  and  public  hearing,  and  all 
additional  substantive  information 
received  is  considered  prior  to  the 
issuance  of  a  final  rule. 

To  delete  a  substance  bom  the  HAP 
list,  section  il2(b){3)(C)  provides  that 
the  Administrator  must  determine  that: 
*  *  *  there  is  adequate  data  on  the  health 
and  environmental  effects  of  the  substance  to 
determine  that  emissions,  ambient 
concentrations,  bioaccumulation  of 
.  deposition  of  the  substance  may  not 
reasonably  be  anticipated  to  cause  any 
adverse  effects  to  the  human  health  or 
adverse  environmental  effects. 

We  do  not  interpret  CAA  section 
112(b)(3)(C)  to  require  absolute  certainty 
that  a  pollutant  will  not  cause  adverse 
effects  on  hiunan  health  or  the 
environment  before  it  may  be  deleted 
fi-om  the  list.  The  use  of  the  terms 
"adequate"  and  "reasonably"  indicate 
that  the  Agency  must  weigh  the 
potential  imcertainties  and  likely 
significance.  Uncertainties  concerning 
the  risks  of  adverse  health  or 
environmental  effects  may  be  mitigated 
.  if  we  can  determine  that  projected 
exposures  are  sufficiently  low  in 
relation  to  levels  where  adverse  effects 
may  occur  to  provide  reasonable 
assurance  that  such  adverse  effects  will 
not  occur.  Similarly,  uncertainties      - 
concerning  the  magnitude  of  projected 
exposures  may  be  mitigated  if  we  can 
determine  that  the  levels  which  might 
cause  adverse  health  or  environmental 
effects  are  sufficiently  high  to  provide 
reasonable  assurance  that  exposures 
will  not  reach  harmful  levels.  However, 
the  burden  remains  on  a  petitioner  to 
demonstrate  that  the  available  data 
support  an  affirmative  determination 
that  emissions  of  a  substance  may  not  be 
reasonably  anticipated  to  result  in 
adverse  effects  on  human  health  or  the 
environment.  The  EPA  vdll  not  remove 
a  substance  from  the  hst  of  HAP  based 
merely  on  the  inability  to  conclude  that 
emissions  of  the  substance  will  cause 
adverse  effects  on  human  health  or  the 
environment.  As  a  part  of  the  requisite 
demonstration,  a  petitioner  must  resolve 
any  critical  uncertainties  associated 
with  missing  information.  We  will  not 
grant  a  petition  to  delete  a  substance  if 
there  are  major  imcertainties  that  need 
to  be  addressed  before  we  would  have 
sufficient  information  to  make  the 
requisite  determination. 


III.£PA  Analysis  <tf  ^  Petidon 

A.  Background 

The  broad  category  of  glycol  ethers 
(GE)  are  general  solvents,  also  known  as 
cellosolves.  In  2000,  ethylene  glycol 
monobutyl  ether  made  up  an  estimated 
45  percent  of  the  total  GE  production  in 
the  U.S.  (or  325,000-350,000  tons).  It  is 
a  colorless  liquid  with  a  mild,  rancid 
odor.  It  is  soluble  in  most  organic 
solvents  and  mineral  oil.  It  mixes  with 
acetone,  benzene,  carbon  tetrachloride, 
ethyl  ether,  n-heptane  and  water,  and  it 
is  miscible  with  many  ketones,  ethers, 
alcohols,  aromatic  paraffin,  and 
halogenated  hydrocarbons. 

Ethylene  glycol  monobutyl  ether  is 
used  in  hydraulic  fluids  and  as  a 
coupling  agent  for  water-based  coatings. 
It  is  used  in  vinyl  and  acrylic  paints  and 
varnishes  and  as  a  solvent  for  varnishes, 
enamels,  spray  lacquers,  dry  cleaning 
compoimds,  textiles,  and  cosmetics. 
Ethylene  glycol  monobutyl  ether  is  a 
solvent  for  grease  and  grime  in 
industrial  cleaning.  It  is  also  used  as  a 
freeze-thaw  agent  in  latex  paints  and 
emulsions,  and  as  an  intermediate  in  the 
production  of  esters,  ethers,  alkoxy  alkyl 
halides,  polyether  alcohols,  hemiacetals 
and  acetals. 

The  petition  states  that  EGBE  released 
to  the  air  has  a  half  life  of  3  to  33  hoiu%. 
However,  the  California  Air  Resources 
Board  (CARE)  reports  an  EGBE  half-life 
of  14  to  22  hours.  The  midpoint  in  these 
ranges  of  both  these  half-lives  is  18 
hours,  and  we  used  this  value  in  our 
analysis  as  it  represents  a  reasonable 
estimate  of  the  half-life  of  EGBE.  The 
petition  identifies  the  principal 
oxidation  products  of  EGBE  as  n-butyl 
formate,  2-hydroxyethyl  formate, 
propionaldehyde,  3-hydroxybutyl 
formate,  and  several  isomeric  forms  of 
an  organic  nitrate  compound.  Only  one 
of  these  compounds  (i.e., 
propionaldehyde)  is  a  listed  HAP. 
However,  the  formate  esters  are  known 
to  transform  in  the  atmosphere  into 
formaldehyde,  which  is  another  listed 
HAP.  In  addition,  propionaldehyde 
undergoes  further  transformation  to 
formaldehyde  and  acetaldehyde  (which 
is  also  a  HAP). 

The  portion  of  EGBE  that  does  not 
degrade  to  secondary'  products  in  the 
air,  rapidly  partitions  to  soil  and  water. 
Once  in  soil,  EGBE  is  further 
decomposed  through  biotic  processes, 
but  it  has  been  estimated  that  as  much 
as  35  percent  of  the  EGBE  deposited  on 
soil  can  eventually  move  to  water.  Due 
to  its  low  volatility,  high  solubility,  low 
vapor  pressure,  and  minimal  tendency 
to  bind  to  sediments,  once  in  surface 
water  EGBE  tends  to  remain  dissolved 
imtil  it  biodegrades  (half  life  =  1  to  4 
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wed^).  It  has  a  low  iMoconcentration 
factor,  therefore,  it  is  not  anticipated  to 
accumulate  in  the  environment  or  in 
food  stuffs. 

Its  relatively  rapid  biodegradation  in 
water  indicates  that  humans  are 
unlikely  to  be  exposed  to  significant 
amounts  of  EGBE  in  drinking  water.   ' 
However,  the  fact  that  EGBE  released  to 
the  air  preferentially  partitions  to  water 
does  raise  a  question  concerning  the  risk 
bom  EGBE  ingestion  originating  from 
air  releases.  Based  on  oiu-  review  of  the 
available  information  on  EGBE,  we  have 
concluded  that  inhalation  and  ingestion 
are  the  important  routes  of 
nonoccupational  exposures  resulting 
from  EGBE  emissions,  and  consider 
these  two  routes  of  exposure  in 
evaluating  this  petition. 

B.  Exposure  Assessment 

As  a  first  step  in  evaluating  the 
petition's  inhalation  risk  assessment,  we 
reviewed  the  petitioner's  emissions 
inventory  upon  which  the  modeling  was 
based.  The  petitioner  used  the  1993 
Toxics  Release  Inventory  (TRI)  as  a 
starting  point  to  identify  emissions  of 
GE,  including  EGBE.  To  locate  facilities 
emitting  EGBE  which  were  not  included 
in  the  TTU,  the  petitioner  searched 
EPA's  TTN  to  identify  regulatory 
documentation  that  might  contain  EGBE 
emissions  data.  This  dociunentation 
includes  information  on  recently 
promulgated  maximum  control 
technology  (MACT)  standards, 
information  on  area  sources,  and 
consumer  and  commercial  product  . 

Volatile  Organic  Compounds  (VOC) 
rules.  The  petitioner  searched  the 
National  Air  Toxics  Clearinghouse 
which  contains  a  database  of  State  air 
toxic  programs  identifying  those  States 
with  active  air  toxics  programs  and 
those  that  collected  chemical  specific 
data  and  contacted  the  State  agencies  for 
data.  The  petitioner  also  contacted  12 
trade  associations  concerned  with  the 
use  of  EGBE  to  obtain  data  regarding 
industry  use  of  EGBE  and/or  GE.  Lastiy, 
the  petitioner  contacted  facilities  known 
to  be  large  EGBE  emission  sources  to 
obtain  specific  modeling  data,  such  as 
emission  rates,  stack  height,  distance  to 
fence  line. 

After  reviewing  the  petitioner's 
inventory,  we  have  concluded  that  the 
methods  used  to  identify  sources  of 
EGBE  emissions  are  adequate  and 
provide  a  reasonable  representation  of 
the  EGBE  emissions.  To  evaluate  the 
overall  completeness  of  the  inventory, 
we  compared  the  petition's  list  of  EGBE 
emission  sources  to  EPA's  1996 
National  Toxics  Inventory  (NTI),  which 
is  now  called  the  National  Emissions 
hiventory  (NEI).  We  fovmd  the 
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petitioner's  inventory  to  be  comparable 
to  the  NTI.  Therefore,  we  conclude  that 
the  petitioner's  emissions  inventory 
provides  an  adequate  basis  for 
dispersion  modeling  and  the  exposiue 
assessment  and  is  acceptable  for  that 
purpose. 

The  petitioner  used  a  modification  of 
the  air  dispersion  modeling  approach 
described  in  EPA's  "Tiered  Modeling 
Approach  for  Assessing  Risk  due  to 
Sources  of  Hazardous  Air  Pollutants" 
(EPA-450/4-92-001)  (Tiered  Approach) 
to  develop  predictions  of  the  maximum 
annual  concentrations  for  the  EGBE 
emission  sources  identified  in  its 
inventory.  The  petitioner's 
modifications  of  the  Tiered  Approach 
first  consisted  of  conducting  an 
"inverted  tier  1"  assessment  before  the 
petitioner  conducted  a  standard  tier  1 
analysis.  The  EPA's  tier  1  conservatively 
predicts  the  air  concentration  from  a 
facility  when  few  data  are  available.  The 
required  inputs  are:  Estimates  of  annual 
emission  rate,  distance  to  fence  line  and 
whether  the  release  is  irom  a  point  or 
area  source.  The  result  of  tier  1  is  a 
maximum  annual  concentration  for  the 
pollutant  assessed.  The  petitioner  used 
the  inverted  tier  1  approach  in  order  to 
identify  an  emission  rate  that  would 
result  in  a  specified  maximum  eumual 
concentration.  The  petitioner  could  then 
estimate,  for  a  large  nimiber  of  facilities, 
what  emission  rates  would  result  in  the 
specified  maximimi  concentration.  All 
facilities  who  emitted  EGBE  in  amoimts 
that  resulted  in  the  specified  maximiun 
concentration  would  then  be  brought 
forth  to  the  next  level  df  analysis.  In  our 
review  of  this  approach,  we  have 
determined  that  it  is  reasonable,  and 
wouldtend  ^o  overestimate  rather  than 
imderestimate  maximum  aimual 
ambient  average  concentrations.  This  is 
because  the  petitioner  used  a 
combination  of  a  ground  level  emission 
release  and  a  50  meter  distance  to  fence 
line,  which  are  assumptions  that  would 
tend  to  overstate  impacts.  Also,  the 
petitioner  chose  to  use  a  maximum 
annual  ambient  average  concentration  of 
3  milligrams  per  cubic  meter  (mg/m^)  as 
the  cut-off  for  a  facility  to  be  brought 
forward  to  a  more  detailed  analysis.  The 
'value  the  petitioner  chose  as  a  cut-off  is 
far  below  the  EPA  inhalation  reference 
concentration,  which  is  a  peer-reviewed 
value  defined  as  an  estimate  (with 
uncertainty  spaiming  perhaps  an  order 
of  magnitude)  of  a  daily  inhalation 
exposure  to  the  human  population 
(including  sensitive  subgroups)  that  is 
likely  to  be  without  appreciable  risk  of 
deleterious  noncancer  effects  during  a 
iif(B  time.  Given  that  the  current  EPA 
Inhalation  Reference  Concentration 


(RfC)  is  1$  mg/m3,  using  3  mg/m^  as  a 
cutoff  reshlted  in  a  greater  niunber  of 
facilities  peing  brought  into  the  more 
detailed  analysis.  This  increases  oiu° 
confidence  that  the  exposure  assessment 
will  likel '  over-rather  than  under- 
estimate I  he  actual  maximum  aimual 
ambient  i  verage  concentrations  of 
EGBE. 

All  3,41 19  soiu-ces  in  the  inventory 
went  thrc  ugh  the  inverted  tier  1 
analysis.  3f  those,  286  showed 
maximun  i  aimual  ambient  average 
concentTJ  tions  of  EGBE  of  3  mg/m^  or 
greater.  T  le  petitioner  included  these 
286  sourc  es  in  the  next  level  of  analysis, 
the  stand  ird  tier  1  analysis  described 
above. 

Upon  r  jview,  we  determined  the 
petitionei  appropriately  applied  the  tier 
1  analysii  and  correctly  identified  64 
sources  as  showing  a  maximum  annual 
ambient  average  concentration  of  3  mg/ 
m^  or  greater.  These  sources  moved  on 
to  the  next  phase  of  the  analysis. 

This  noxt  phase  is  the  petitioner's 
second  modification  to  the  standard 
EPA  Tiertd  Approach.  It  includes  a 
probabilistic  modeling  exercise  along 
with  a  decision  analysis  method 
(CARTSCREEN).  The  petitioner 
employed  these  methods  as  an 
additional  screening  tool  for  sources 
whose  mi  iximum  annual  average 
ambient  ( oncentrations  of  EGBE  that, 
accordinj  to  the  tier  2  analysis,  are 
predicted  to  exceed  3  mg/m^,  but  that 
may  not }  i^arrant  a  tier  2  or  3  analysis. 
The  petit  oner  first  constructed  a 
distributi  an  of  values  of  additional 
source  parameters,  for  example,  stack 
diameter,  exit  temperature  and  velocity. 
The  mod  d  randomly  selected  a  value 
for  each  i  aput  from  that  distribution  of 
values,  C(  instructing  a  hypothetical 
facility,  t  efore  running  SCREEN3.  This 
procedur ;  was  repeated  a  total  of  25,000 
times.  Tb  e  results  of  this  probabilistic 
modeling  exercise  were  imported  into 
the  decision  tool  CARTSCREEN  along 
with  data  from  actual  facilities,  in  order 
to  complete  the  data  set.  The  results  of 
CARTSCREEN  showed  which  facilities 
would  ei$.it  EGBE  in  amounts  that  result 
in  maxin^um  annual  average  ambient 
concentrations  of  3  mg/m^  or  greater.  Of 
the  64  faailities  for  which  this  analysis 
was  conducted,  41  sources  moved  on  to 
the  tier  2  ianalysis. 

We  hat  e  determined  that  the 
assumpti  ms  and  parameter  selection 
underlyii  ig  this  modification  are 
consisteo  t  with  the  objectives  of  the 
EPA  tier«  d  approach.  The  modeling 
compone  at  of  this  approach  tised 
SCREENI  I,  which  is  a  regulatory  model 
developep  and  used  by  tiie  EPA.  In 
addition,  we  have  determined  that 
CARTSCREEN  uses  well  established 


decision  tree  methods  which  are 
appropriately  applied  here. 

"rhe  petitioner  brought  forth  the  41 
sources  from  the  previous  iteration,  and 
added  29  sources  back  into  the  tier  2 
analysis  because  there  were  enough  data 
to  do  so.  The  petitioner  added  these  29 
facilities  back  into  the  analysis  in  order 
to  be  conservative,  even  though  these 
facilities  produce  hazards  below  the  3 
mg/m^  cutoff  established  by  the 
petitioner.  The  petitioner  used  EPA's 
SCREEN3  model  and  followed  EPA's 
Guidance  on  Air  Quality  models  (40 
CFR  part  51,  appendix  W),  the  EPA's 
Tiered  Modeling  Guidance,  and 
SCREEN3  documentation.  The  tier  2 
analysis  required  the  following 
information  for  each  facility:  annual 
EGBE  emission  rate;  release  type  (point, 
area,  volume)  release  height;  inside 
stack  diameter;  stack  gas  exit  velocity 
and  temperature;  horizontal  distance 
across  area  or  volume  sources;  terrain, 
land  use  (urban  or  rural);  and  building 
dimensions.  The  petitioner  included  the 
raw  data  for  the  dispersion  model 
analysis  and  the  model  outputs.  The 
results  showed  that  maximum  predicted 
annual  average  ambient  concentration  of 
EGBE  ranged  from  near  0  mg/m^  to  37 
mg/m^. 

We  reviewed  the  data,  verified  the 
appropriateness  of  the  model  and 
facility  input  parameters,  and  evaluated 
the  model  outputs  for  several  emissions 
soiirces  selected  at  random.  Our 
evaluation  confirmed  that  the  petitioner 
applied  appropriate  EPA  guidelines  in 
the  dispersion  modeling  analysis  and 
that  the  predicted  maximimi  aimual 
EGBE  concentrations  were  consistent 
with  the  objective  of  the  tier  2  analysis. 

Two  sources  had  predicted 
concentrations  over  3  mg/m^.  However, 
the  petitioner  included  five  facilities  in 
the  tier  3  analysis,  in  order  to  include 
the  two  largest  EGBE  emissions  sources 
identified  in  the  inventory.  The  analysis 
used  EPA's  Industrial  Source  Complex 
Short  Term  Model,  Version  3  (ISCST3) 
model  and  followed  EPA's  Guidance  on 
Air  Quality  models,  the  EPA's  Tiered 
Modeling  Guidance,  and  ISCST3 
dociunentation.  In  addition  to  the 
release  inputs  used  in  tier  2,  the  ISCST3 
model  requires  emissions  information 
for  all  emission  points,  (SCREEN3 
makes  the  simplifying  assumption  that 
all  emissions  come  out  of  1  stack),  fence 
line  data,  5  years  of  meteorological  data, 
and  a  receptor  grid.  The  petitioner  used 
the  regulatory  default  mode.  The  results 
showed  that  the  maximum  aimual 
average  ambient  concentration 
(regardless  of  fisnce  line)  resulting  from 
a  single  major  source's  emissions  of 
EGBE  is  0.3  mg/m^.  (A  major  source  is 
a  soiuce  that  emits  greater  than  10  tons 
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per  year  (tpy)  of  EGBE  or  25  tpy  of  EGBE 
combined  with  other  HAP.) 

We  have  determined  that  the 
petitioner  performed  the  dispersion 
modeling  analysis  following  appropriate 
modeling  guidance.  Based  on  our 
technical  review  of  the  various  emission 
modeling  components,  we  have 
confirmed  that  the  highest  predicted 
maximiun  annual  average  off-site 
concentration  (i.e.,  the  maximum 
annual  level  occurring  over  5  years)  of 
EGBE  for  any  individual  major  source 
facility  does  not  exceed  0.3  mg/m^.  We 
judge  that  these  estimates  are  more 
likely  to  over  predict  than  under  predict 
actual  exposures  due  to  the  health- 
protective  assumptions  made  in  the 
analysis.  Based  on  the  information 
provided  in  the  petition  on  EGBE 
emissions,  we  evaluated  the  potential 
impact  of  emission  sources  within  close 
proximity  to  each  other.  First,  we 
looked  at  the  emissions  from  closely 
located  majw  sources.  Based  on  our 
evaluation,  we  concur  with  the 
petitioner  that  the  maximum  annual 
EGBE  concentration  from  closely 
located  major  sources  is  expected  to  be 
no  greater  than  0.07  me/m^. 

Next,  we  evaluated  4e  petitioner's 
modeling  approach  for  closely  located 
area  sources  [i.e.,  sources  emitting  less 
than  10  tpy  EGBE  located  500  meters 
from  each  other).  We  determined  that 
the  assumptions  underlying  the 
petitioner's  model  were  conservative, 
and  that  the  maximum  estimated  annual 
concentration  of  EGBE  from  area 
som-ces  is  likely  to  be  no  greater  than 
0.5  mg/m3.  We  note  that  this 
concentration  is  higher  than  the 
maximum  annual  ambient  average 
concentration  predicted  from  either  a 
major  source  or  a  group  of  closely 
located  major  sources.  This  is  not 
imexpected  as  smaller  soiut:es  can  have 
emission  release  characteristics  that  can 
result  in  higher  impacts  to  the 
surrounding  communities.  For  example, 
while  smaller  sources  may  emit  less 
EGBE,  they  may  also  have  shorter  stack 
heights,  or  fence  lines  that  are  closer  to 
the  emission  points.  Also,  people  may 
live  closer  to  a  smaller  facility. 

We  reviewed  the  literature  and 
various  EPA  databases  to  assess  the 
potential  contribution  of  the  ambient 
backgroimd  EGBE  to  the  maximum 
annual  concentration  of  EGBE. 
Subsequently,  we  determined  that  EGBE 
monitoring  data  that  could  be  used  to 
determine  the  background  EGBE  level 
are  not  available.  We,  therefore, 
proceeded  to  evaluate  the  petitioner's 
backgroimd  estimation  approaches. 
Based  on  om-  evaluation,  we  have 
determined  that  both  approaches 
provide  acceptable,  yet  conservative 


estimates.  Therefore,  we  have 
concluded  that  the  ambient  backgroimd 
concentration  of  EGBE  is  not  likely  to 
have  a  significant  influence  on 
maximum  annual  exposures  to  EGBE. 

To  summarize  the  air  quality 
modeling  component  of  the  inhalation 
exposure  assessment,  the  petitioner 
provided  a  tiered  modeling  analysis  of 
EGBE  emissions  using  EPA  guidelines 
and  models.  The  analysis  was 
performed  following  acceptable 
modeling  guidance.  Based  on  a  detailed 
technical  review  of  the  analyses,  it  is 
our  conclusion  that  model  inputs, 
assumptions,  and  results  provide  a 
conservative  representation  of  EGBE 
sources.  The  modeling  analysis 
demonstrated  that  the  maximum  annual 
concentration  of  EGBE  was  no  greater 
than  0.3  mg/m^  from  a  single  major 
source,  0.07  mg/m^  bom  a  cluster  of 
major  sources,  and  0.5  mg/m^  from  a 
cluster  of  area  sources. 

We  judge  the  petition's  overall 
approach  to  exposure  assessment  to  be 
acceptable.  The  use  of  the  maximum 
annual  average  ambient  concentration 
for  each  emission  source  to  characterize 
the  exposed  population  provides  a 
conservative  approach  to  chronic 
exposure  modeling.  Furthermore,  based 
on  our  experience,  we  judge  that  a 
refined  exposure  assessment  estimating 
exposures  for  actual  people  living  near 
these  facilities  would  result  in 
maximum  individual  exposures 
significantly  lower  than  the  maximum 
annual  average  ambient  approach. 
Given  the  likely  proximity  of 
inhabitable  areas  and  the  variability  of 
human  activity  patterns  over  an 
annualized  time  period,  it  is  our 
expectation  that  actual  maximum 
individual  exposure  would  be  at  least  a 
factor  of  2  less  than  predicted  by  the 
models  and  at  least  an  order  of 
magnitude  below  EPA's  RfC. 

After  evaluating  the  petitioner's 
ingestion  exposure  scenarios,  we 
determined  that  the  scenarios  were 
acceptable  and  that  the  human  exposure 
parameters  used  to  calculate  a  person's 
average  daily  intake  were  conservative. 
However,  as  a  part  of  our  assessment  of 
potential  ecological  risk  due  to  EGBE 
emissions,  we  had  previously  derived 
an  independent  estimate  of  the 
concentration  of  EGBE  in  a  water  body 
situated  at  the  point  of  the  maximum 
annual  average  EGBE  concentration 
from  the  largest  emission  source  in  the 
petitioner's  inventory.  This  estimate 
was  approximately  28  times  greater  than 
that  presented  in  the  petition.  Therefore, 
based  on  this  estimate,  we  were 
concerned  that  the  petitioner's 
estimation  method  was  not  sufficiently 


conservative,  and  we  carried  out  the 
following  analysis  described  below. 
Our  estimation  of  EGBE  in  surfsice 
water  was  a  worst-case  estimate.  It  was 
derived  using  a  Mackay  Level  III 
fugacity  model  to  estimate  the  steady 
state  equilibrium  concentration  of  a 
known  volume  (i.e.,  1.000  kilograms  per 
hour  (kg/h)  of  EGBE  released  to  the 
atmosphere  in  each  of  four 
environmental  media:  Afr.  soil, 
sediment,  and  water.  The  EGBE 
concentration  predicted  in  air  was  then 
ratioed  with  the  maximum 
concentration  predicted  for  a  single 
major  source  from  the  petitioner's 
ISCST3  model  (i.e..  0.3  mg/m^)  of  the 
largest  emission  source  to  develop  a 
scaling  factor.  The  EGBE  concentration 
in  water  as  predicted  by  the  Mackay 
model  was  then  multiplied  by  the 
scaling  factor  to  predict  EGBE 
concentrations  in  a  water  body  situated 
at  the  point  of  the  maximum  annual 
average  EGBE  concentration.  The  results 
yielded  an  estimated  concentration  of 
3.6  milligrams^per  liter  (mg/L)  of  EGBE 
in  the  water  body. 

We  consider  these  results  to  be  very 
conservative  (i.e.,  worst  case)  because 
numerous  variables  were  not  taken  into 
consideration  that,  if  considered,  were 
likely  to  reduce  estimates  of  EGBE  in 
water.  For  example,  we  did  not  consider 
degradation  in  the  water,  nor  did  we 
consider  that  the  body  of  water  would 
have  to  be  continuously  exposed  at  the 
fence  line  concentration  across  its  entire 
surface  to  approach  this  predicted 
concentration.  Therefore,  we  do  not 
anticipate  surface  water  concentrations 
greater  that  3.6  mg/L  to  occur  as  a  result 
of  airborne  deposition  of  EGBE. 

Even  though  we  do  not  feel  that 
surface  water  concentrations  would  " 
approach  3.6.  mg/L,  we  used  this  worst 
case  estimate,  to  recalculate  the  average 
daily  intake  for  each  of  the  age  groups 
in  each  exposure  scenario.  For  the 
Residential  Scenario  involving  the 
ingestion  of  EGBE  in  drinking  water,  we 
calculated  an  average  daily  intake  of  0.1 
milligram  per  kilogram  per  day  (mg/kg/ 
day)  for  adults  and  0.2  mg/kg/day  for 
children  of  both  age  groups.  For  the 
Residential  Scenario  involving  dermal 
contact  with  EGBE  during  bathing  and 
showering,  we  determin^  an  average 
daily  intake  of  0.00003  mg/kg/day  for 
adults,  0.0004  mg/kg/day  for  older 
children,  and  0.0005  mg/kg/day  for 
younger  children.  For  the  Recreational 
Scenario  involving  incidental  ingestion 
of  EGBE  in  surface  water  while 
swimming,  we  calculated  an  average 
daily  intake  of  0.0007  mg/kg/day  for 
adults,  0.04  mg/kg/day  for  older 
children,  and  0.03  mg/kg/day  for 
younger  children.  Lastly,  for  the 
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Recreational  Scenario  involving  dermal 
contact  with  EGBE  in  surface  water,  we 
calculated  an  average  daily  intake  of 
0.0003  mg/l^day  for  adults,  0.0002  mg/ 
kg/day  for  older  children,  and  0.0006  g/ 
kg/day  for  younger  children. 

Combining  the  Residential  and 
Recreational  Scenarios  for  each  of  the 
age  groups  provided  a  worst-case 
exposure  scenario.  The  average  daily 
intake  for  the  combihed  worst  case  are: 
Adults  0.1  mg/kg/day,  older  children 
0.3  mg/kg/day,  and  younger  children  0.3 
mg/kg/day.  Based  on  this  analysis,  we 
have  concluded  that  exposures  to  EGBE 
arising  from  the  ingestion  of  surface 
water  exposed  may  not  reasonably  be 
anticipated  to  exceed  0.3  mg/kg/day, 
and  would  be  significantly  less. 

C.  Human  Health  Effects  of  EGBE 

The  petitioner  used  the  1997  draft 
Integrated  Risk  Information  System 
(IRIS)  assessment  as  the  basis  for  their 
himian  health  effects  evaluation  of 
EGBE,  Since  then,  the  IRIS  assessment 
has  been  completed  (in  1999)  and  more 
recent  toxicological  information  on 
EGBE  has  become  available.  Therefore, 
rather  than  evaluating  the  information 
presented  in  the  petition,  we  focus  our 
evaluation  of  EGBE 's  health  effects  on 
the  more  recent  data. 

We  used  the  IRIS  toxicological 
database  to  evaluate  the  human  health 
effects  associated  with  exposures  to 
EGBE,  and  to  identify  an  appropriate 
human  health  criterion  for  the  risk 
characterization  (IRIS,  1999). 
Specifically,  we  used  the  toxicological 
data  presented  in  support  of  the  IRIS 
RfC  and  Inhalation  Reference 
Concentration  and  reference  dose  (RfD) 
which  is  contained  in  The  Toxicological 
Review  of  Ethylene  Glycol  Monobutyl 
Ether  (EGBE).  This  document  is 
electronically  available  via  EPA's  IRIS 
Page  at  http://www.epa.gov/iris.  The 
IRIS  is  the  Agency's  official  repository 
of  consensus  human  health  risk 
information.  It  was  created  and  is 
maintained  by  the  Agency  to  provide 
assistance  to  Agency  decision  makers  on 
the  potential  adverse  human  health 
effects  of  particular  substances.  In 
addition,  EPA  scientists  have 
investigated  and  analyzed  information 
on  the  human  carcinogenic  potential  of 
EGBE  that  was  published  after  the  IRIS 
assessment  was  final.  We  had  our 
evaluation  of  the  new  information  peer 
reviewed  by  experts  external  to  the 
agency,  and  we  use  this  evaluation  to 
help  us  draw  conclusions  about  the 
potential  for  EGBE  to  cause  cancer  in 
humans  (see  docket  for  EPA's  August, 
2003  Interim  Final  Report,  "An 
evaluation  of  the  Hmnan  Carcinogenic 
Potential  of  Ethylene  Glycol  Butyl 


Ether"),  dased  on  these  reviews,  we 
have  determined  that  adequate  data 
conceming  the  potential  health  effects 
of  EGBE  are  available  and  are  of 
sufficient  quality  to  use  as  the  basis  for 
deciding  whether  or  not  to  delete  EGBE. 
"  The  IRK  reports  that  the  reproductive 
toxicity  oJF  EGBE  has  been  studied  in  a 
variety  olwell  conducted  oral  and 
inhalation  studies  using  rats,  mice,  and 
rabbits.  In  addition,  several 
developn  ental  studies  have  addressed 
EGBE  tox  icity  from  conception  to  sexual 
maturity  ncluding  toxicity  to  the 
embryo  a  id  fetus,  following  oral  and 
dermal  e^  posures  to  rats,  mice,  and 
rabbits.  E  hylene  glycol  monobutyl  ether 
was  not  fi  )und  to  cause  adverse  effects 
in  any  re  iroductive  organs  in  any  study. 
In  a  two  I  enerational  reproductive 
toxicity  s  udy,  fertility  was  reduced  in 
mice  onl;  at  very  high  (maternally 
toxic)  do!  es.  Maternal  toxicity  related  to 
the  adver  5e  effects  on  red  blood  cells 
(called  h(  matologic  effects)  due  to 
exposure  to  EGBE  and  relatively  minor 
developn  lental  effects  have  been 
reported  n  developmental  studies.  We 
conclude  from  these  studies  that  EGBE 
is  not  sig  lificantly  toxic  to  reproductive 
organs  of  parents,  mal6  or  female.  In 
addition,  no  teratogenic  toxicities  were 
noted  in  i  my  of  the  studies.  Therefore, 
we  also  c  include  that  EGBE  is  not 
significai  itly  toxic  to  developing  fetuses 
of  laboral  ory  animals. 

Our  rei  iew  of  the  IRIS  assessment 
confirme  1  that  hemotologic  effects  is 
the  primi  ry  response  in  sensitive 
species  f(  illowing  inhalation,  oral,  or 
dermal  ai  [ministration  of  EGBE.  The 
_  reported  sensitivities  range  from  that  of 
the  guine  a  pig  which  displays  no 
hemolyti :  effects  from  EGBE  at 
exposure  s  levels  as  high  as  1 ,000  mg/kg 
(oral)  or  ;  1,000  mg/kg  (derma  Uy)  to  tihe 
rat  whicl  displays  increased  sensitivity 
at  single-  inhalation  exposures  below 
100  parti  per  million  (ppm)  (483  mg/ 
m^)  and   ingle  oral  exposures  below  100 
mg/kg.  N  D  hemolysis  has  been  observed 
in  contra  led  laboratory  acute  inhalation 
exposure  s  of  human  volunteers  up  to 
195  ppm  (941.9  mg/m^)  and  reversible 
hemolyti :  effects  have  been  observed  in 
a  case  w  lere  humans  consumed  single 
oral  dost  s  of  400  to  1,500  mg/kg  of 
EGBE. 

Data  CI  insidered  in  the  IRIS 
toxicolo{  ical  review,  primarily  from 
acute  ani   in  vitro  studies,  indicate  that 
humans  ire  significantly  less  sensitive 
to  the  he  nolytic  toxicity  of  EGBE  than 
typical  li  boratory  species  such  as  mice, 
rats,  or  ri  bbits.  While  studies  of 
chronica  ly  exposed  humans  are 
lacking,  leveral  laboratory  animal 
studies  li  ave  demonstrated  this,  as  have 
in  vitro  s  tudies  using  either  whole  blood 


or  washed  red  blood  cells.  In  addition, 
blood  from  potentially  sensitive 
individuals,  including  the  elderly  and 
those  persons  with  congenital  hemoljrtic 
disorder  such  as  sickle-cell  anemia  or 
hereditary  spherocytosis,  does  not  show 
an  increased  hemolytic  response  when 
incubated  with  EGBE's  active 
metabolite,  2-butoxyacetic  acid  (BAA). 

The  principal  study  used  to  determine 
the  EGBE  RfC  is  a  2-year  bioassay  that 
involved  groups  of  F344  rats  exposed  to 
0,  31, 125,  and  500  ppm  EGBE  in  air  for 
12  months  (6  hours/day,  5  days/week). 
Female  rats  exposed  to  the  three  highest 
concentrations  at  all  expos\u-e  durations 
developed  clinical  signs  consistent  with 
hemolj^c  effects  associated  with  EGBE 
exposures.  A  Lowest  Observed  Adverse 
Effects  Level  (LOAEL)  of  31  ppm  (149.7 
mg/m^)  was  identified  in  this  study  for 
hematologic  alid  histopathologic  effects 
in  female  rats. 

The  human  equivalent  concentration 
(HEC)  was  calculated  using  the  standard 
RfC  approach,  a  physiologically  based 
pharmacokinetic  (PBPK)  approach,  a 
benchmark  concentration  (BMC) 
approach,  and  a  PBPK/BMC  approaches 
combined.  The  PBPK/BMC  approach 
was  determined  by  the  IRIS  Peer  Review 
Panel  to  provide  the  best  estimate  of  a 
HEC  because  it  incorporated  much  of 
the  mechanistic  information  available 
for  EGBE,  best  characterized  the  dose- 
response  relationship  for  EGBE-induced 
hematologic  effects,  and  reduced  the 
potential  uncertainties  to  the  greatest 
extent.  The  HEC  as  determined  by  the 
PBPK/BMC  method  was  then  reduced 
by  a  series  of  imcertainty  factors  to 
derive  the  RfC  An  overall  uncertainty 
factor  (UF)  of  30  was  applied  to  accoimt 
for  extrapolation  from  an  adverse  effect 
(UF  =  3)  and  to  account  for  the  variation 
in  the  sensitivity  within  the  human 
population  (UF  =  10). 

The  principal  study  for  the  ingestion 
Rfd  involved  groups  of  10  female  F344 
rats  exposed  to  750, 1,500,  3,000,  4,500, 
and  6,000  ppm  of  EGBE  via  drinking 
water  for  13  weeks.  Decreases  in  body 
weight  were  observed  in  female  rats 
exposed  to  the  two  highest  dose  levels. 
The  study  results  show  hematologic 
changes  at  all  dose  levels  after  13  weeks 
that  were  indicative  of  mild  to  moderate 
anemia.  Using  this  study,  EPA 
calculated  human  equivalent  doses 
(HED)  using  all  foiu'  approaches.  We 
selected  the  PBPK/BMD  approach  for 
the  derivation  of  the  RfD  because  it 
incorporated  much  of  the  mechanistic 
information  available  for  EGBE,  best 
characterized  the  dose-response 
relationships  for  EGBE-induced 
hematologic  effects,  and  reduced  the 
potential  uncertainties  to  the  greatest 
extent.  Using  the  HED  bom  the  PBPK/ 
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BMC  model,  and  a  total  UP  of  10  to 
account  for  variation  in  sensitivity 
within  the  human  population  (UF  =  10). 
the  EPA  detennined  that  the  IRIS  R£D 
was  0.5  mg/kg/day. 

-  The  IRIS  review  states  that  EGBE  has 
been  adequately  tested  in  conventional 
genotoxicity  tests  for  its  potential  to 
induce  gene  mutations  in  in  vitro 
systems  and  cytogenetic  damage  in  both 
in  vitro  and  in  vivo  systems.  The 
available  data  do  not  support  a 
mutagenic  or  clastogenic  potential  for 
EGBE.  The  EPA's  Toxicological  Review 
of  EGBE,  available  at  http.// 
www.epa.gov/ms/toxreviews/0500- 
tr.pdfltpage=68,  states  that  one 
laboratory  has  reported  weak 
genotoxicity  responses  at  toxic  doses, 
though  these  data  are  considered  to  be 
questionable,  may  be  a  result  of 
impurities  in  the  test  material. 

In  addition,  the  1999  IRIS  describes 
structure-activity  relationship  (SAR) 
analyses  that  have  been  conducted  to 
provide  insight  into  EGBE's  potential 
carcinogenicity  to  humans.  These 
analyses  have  been  found  to  be  useful 
for  agents  that  are  believed  to  initiate 
carcinogenesis  through 
Deoxyribonucleic  Acid  (DNA)  reactive 
mechanisms.  Based  on  chemical 
structiu^,  EGBE  does  not  resemble  any 
known  chemical  human  carcinogens 
and  is  not  expected  to  have  electrophilic 
or  DNA  reactive  activity.  The  IRIS 
review  states  that  there  are  no  reliable 
epidemiologic  studies  available  that 
address  the  potential  carcinogenicity  of 
EGBE. 

The  IRIS  review  utilized  a  draft  report 
of  the  results  of  a  2-year  inhalation 
bioassay  performed  by  the  National 
Toxicology  Program  (NTP,  1998)  using 
rats  and  mice  that  had  recently  become 
available.  The  NTP  (1998)  report 
indicates  no  evidence  of  carcinogenic 
activity  in  male  F344/N  rats,  and 
equivocal  evidence  of  carcinogenic 
activity  in  female  F344/N  rats  based  on 
increased  combined  incidences  of 
benign  and  malignant 
pheochromocytoma  (mainly  benign)  of 
the  adrenal  medulla.  They  also  reported 
some  evidence  of  carcinogenic  activity 
in  male  B6C3F1  mice  based  on 
increased  incidences  of 
hemangiosarcoma  of  the  liver,  and  some 
evidence  of  carcinogenic  activity  in 
female  B6C3F1  mice  based  on  increased 
incidences  of  forestomach  squamous 
cell  papilloma  or  carcinoma  (mainly 
papilloma). 

The  IRIS  discusses  the  relevance  of 
these  tiunors  to  humans.  For  example, 
the  phenochromocytoma  in  the  female 
rats  were  indicated  as  only  a  marginally 
significant  trend.  Further,  these  types  of 
tmnors  are  difBcult  to  distinguish  from 


non-neoplastic  adrenal  medullary 
hyperplasia,  and  therefore  need  to  be 
interpreted  with  caution.  The 
hemangiosarcoma  in  livers  of  male  mice 
appear  to  be  exposing  related.  However, 
the  increases  were  slight  and.  like  the 
forestomach  lesions  in  female  mice, 
were  not  observed  in  any  other  sex  or 
species.  There  is  also  evidence  to 
suggest  that  these  cancer  lesions  in  mice 
are  associated  with  unique  aspects  of 
mouse  physiology  (i.e.,  the  known 
increased  sensitivity  of  mice  to 
oxidative  stress  and  the  existence  of  a 
forestomach).  and  are  secondary  to 
noncancer  (i.e.,  hemolysis  and 
forestomach  irritation)  effects. 

The  IRIS  concludes  that  because  of 
the  uncertain  relevance  of  these  timior 
increases  to  humans,  the  fact  that  EGBE 
is  generally  negative  in  genotoxic  tests, 
and  the  lack  of  human  data  to  support 
the  findings  in  rodents,  the  hiunan 
carcinogenic  potential  of  EGBE.  in 
accordance  with  the  recently  proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (U.S.  EPA,  1996a).  cannot 
be  determined  at  this  time,  but 
suggestive  evidence  exists  from  rodent 
studies.  Therefore,  under  existing  EPA 
guidelines,  EGBE  is  judged  to  be  a 
possible  human  carcinogen. 

Since  the  publication  of  NTP's  draft 
report  (NTP,  1998)  on  their  2-year 
inhalation  bioassay  of  EGBE.  and  since 
the  IRIS  update  of  December  1999.  there 
has  been  continued  discussion  among 
scientists  from  government,  industry, 
and  academia  concerning  the  human 
carcinogenic  potential  of  EGBE.  The 
NTP  (2000a)  finalized  their  study  results 
without  changing  their  original 
determination  of  equivocal  evidence  of 
carcinogenic  activity  in  female  rats, 
some  evidence  of  carcinogenic  activity 
in  male  mice,  and  some  evidence  of 
carcinogenic  activity  in  female  mice. 
These  findings  by  NTP,  along  with  the 
EPA's  conclusion  in  the  1999  IRIS 
assessment  that  the  carcinogenic 
potential  of  EGBE  "cannot  be 
determined  at  this  time,  but  suggestive 
evidence  exists  from  rodent  studies", 
prompted  scientists  from  academia  and 
industry  to  design  research  projects 
aimed  at  determining  the  mode  of  action 
for  the  formation  of  the  forestomach  and 
liver  timiors  observed  in  mice.  We 
report  here  on  recent  findings  in 
scientific  publications,  from  scientific 
meetings  and  in  the  EPA  (1999b)  draft 
cancer  guidelines,  to  provide  an  up-to- 
date  evaluation  of  the  mode  of  action 
involved  in  the  origin  of  these  tumors  in 
mice  and  their  human  relevance. 

Establishing  the  mode  of  action  is 
critical  for  determining  an  effect's 
relevance  to  himians  and  for  choosing 
the  approach  most  appropriate  for  dose- 


response  modeling  (i.e.,  whether  to  use 
a  linear  or  nonlinear  approach).  As  is 
extensively  discussed  in  the  Agency's 
interim  and  draft  cancer  guidelines 
(U.S.  EPA.  1999b:  2003),  in  order  to 
determine  a  chemical's  mode  of  action, 
one  must  consider  the  full  range  of  key 
influences  a  chemical  or  its  metabolites 
might  have  as  an  initiator  or  promoter 
of  the  complex  carcinogenic  process. 
With  this  in  mind,  we  evaluated  EGBE's 
role  in  the  formation  of  female  mouse 
forestomach  and  male  mouse  liver 
tiunors  that  were  observed  following 
two-years  of  inhalation  exposing 
(National  Toxicology  Program.  2000a). 
Chu-  August  2003  interim  final  report 
provides  details  of  this  evaluation. 

With  regard  to  forestomach 
papillomas  and  carcinoma  in  female 
mice,  the  NTP  study  (NTP  2000a)  shows 
that  at  the  highest  exposure  level,  250 
ppm,  the  10  percent  incidence  of 
squamous  papilloma  and  12  percent 
combined  incidence  of  squamous  cell 
papillomas  or  carcinomas  were 
significantly  increased  over  study 
controls  and  exceeded  the  ranges  for 
historical  controls  of  0-2  percent  and  0- 
3  percent,  respectively.  This  study 
reports  that  8  percent  is  the  highest 
incidence  of  forestomach  neoplasms 
that  has  been  observed  in  contemporary 
historical  controls.  NTP  (2000a)  did  not 
observe  significant  increases  in 
forestomach  papillomas  and  carcinomas 
at  any  other  exposure  levels  in  female 
mice,  nor  at  any  exposure  level  in  male  , 
mice  or  either  sex  of  rats. 

Recent  reviews  of  available  in  vitro 
and  in  vivo  genotoxicity  assays  are  in 
agreement  that  EGBE  is  not  likely  to  be 
genotoxic  (Commonwealth  of  Australia, 
1996;  Elliot  and  Ashbv,  1997;  U.S.  EPA 
1999a;  NTP,  2000a).  The  NTP  (2000a)J 
suggested  that  EGBE  caused  chronic 
irritation  leading  to  forestomach  injury 
including  penetrating  ulcers  and  that 
the  observed  "neoplasia  (papillomas 
and  one  carcinoma)  was  associated  with 
a  continuation  of  the  injury/ 
d^eneration  process." 

The  Agency  believes  that  EGBE  is  not 
genotoxic  and  that  a  nonlinear  jnode  of 
action  is  principally  responsible  for  the 
increased  forestomach  tumor  incidence 
reported  by  NTP  (2000a).  However, 
reports  of  weak  positive  effects  by  EGBE 
at  high  concentrations  in  some  in  vitro 
assays  (see  discussion  in  full  report 
located  in  the  docket  under  "Other 
Possible  Modes  of  Action  for 
Forestomach  Tumor  Development  in 
Female  Mice")  indicate  the  potential  for 
contribution  from  direct  interaction  of 
butoxyacetaldehyde  (BAL),  an  EGBE 
metabolite,  with  DNA.  While  these 
weak  positive  findings  may  be  due  to 
study  design  artifacts  (e.g.,  changes  in 
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pH  or  osmolarity  associated  with  high 
EGBE  concentrations),  they  may 
indicate  contribution  from  BAL  which 
has  caused  clastogenic  changes  in 
Chinese  hamster  lung  (v7g)  and  human 
lymphocyte  cells  (Elliot  and  Ashby, 
1997).  As  we  discuss  in  the  full  report, 
available  evidence  from  a  published 
EGBE  PBPK  model  that  has  been 
modified  to  include  kinetics  for  the 
metabolism  of  the  BAL  intermediate 
(Corley,  2003)  suggests  that  the 
conditions  of  these  in  vitro  assays  [e.g., 
no  metabolic  activation;  high,  cytotoxic 
concentrations  of  BAL)  are  of  little 
relevance  to  expected  target  organ 
(forestomach)  environment  (e.g.,  high 
metabolic  activity;  low  concentrations 
of  BAL).  However,  additional  research 
(e.g.,  verification  of  these  PBPK 
modeling  results  and  further 
genotoxicity  research  using  more 
appropriate  assays  and  currently 
accepted  test  protocols)  would  be 
beneficial  to  provide  a  more  definitive 
determination  regarding  the  role  of  BAL 
in  the  formation  of  forestomach  tumors 
in  female  mice. 

We  conclude  that  the  available  data 
establish  a  plausible  nonlinear, 
nongenotoxic  mode  of  action  for  the 

"  moderate  increase  observed  by  NTP 
(2000a)  in  the  incidence  of  forestomach 
tumors  in  female  mice  following 
chronic  inhalation  exposure  to  EGBE. 
Forestomach  tissue  irritation  caused  by 
constant  exposure  to  EGBE  and  its 
metabolites  and  subsequent  cell 
proliferation  appear  to  be  key  precursor 
events  in  the  mode  of  action  for  these 
tumors.  While  certain  dosimetric 
processes  and  morphological  aspects  of 
the  forestomach  make  rodents 
particularly  susceptible  to  these  events, 
we  judge  this  mode  of  action  to  be  of 
qualitative  relevance  to  humans. 
However,  due  to  the  lack  of  a 
comparable  organ  for  storage  and  the 
long  term  retention  of  EGBE,  the 
exposure  concentrations  that  would  be 
necessary  to  cause  hyperplastic  effects 
and  timiors  in  humans,  if  attainable,  are 
likely  to  be  much  higher  than  the 
concentrations  necessary  to  cause 

-  forestomach  effects  in  mice.  In  fact,  our 
analysis  indicates  that  the  exposure 
concentrations  necessary  to  cause 
hyperplastic  effects  in  humans  would  be 
much  higherihan  the  existing  RfD  and 
RfC  for  EGBE.  Given  that  humans, 

.  including  potentially  sensitive 
subpopulations  such  as  children,  have 
no  known  organ  for  the  retention  of  a 
comparable  target  dose  of  EGBE  or  its 
metabolites,  we  feel  it  is  reasonable  to 
conclude  that  the  RfC  and  RfD 
developed  for  EGBE  (EPA,  1999a)  are 
sufficient  for  the  prevention  of 


hyperplasia  and  associate  tumors  in 
humans.  1 

With  respect  to  liver  tumors  in  male 
mice,  scientists  have  placed  particular 
focus  on  qemangiosarcomas  of  the  liver 
reported  by  NTP  (2000a)  because  this 
was  the  oi  Jy  tumor  tjrpe  that  was 
increased  Dver  both  concurrent  and 
historical  controls,  and  because  one 
study  pro]  losed  a  mode  of  action 
involving  iGBE  for  this  tumor  (Sascha 
et  al.,  200  :). 

A  metal  olite  of  EGBE,  butoxyacetic 
acid,  has  1  ang  been  known  to  cause 
hemolysis  in  rodents  (Carpenter  et  al, 
1956).  Th  s  hemolysis  leads  to  the 
accumula  ion  of  hemosiderin  (iron)  in 
phagocyti :  Kupffer  cells  of  the  liver  of 
both  rats  « nd  mice  (NTP,  2000a).  Recent 
research  i:  i  mice  and  rats  indicates  that 
the  increa  >ed  iron  levels  associated  with 
EGBE-ind  iced  hemolysis  can  produce 
oxygen  ra  licals  which  produce 
oxidative  Jamage  in  the  liver  that  is 
more  seve  re  in  mice  than  in  other 
species,  a  id  increased  DNA  synthesis  in 
both  cells  that  line  blood  vessels  and 
liver  cells  that  is  unique  to  mice  (Sascha 
et  al.,  200 1).  This  research  hypothesizes 
that  these  events  can  contribute  to  the 
transformation  of  the  endothelial  cells 
to  hemangiosarcomas  (and  hepatocytes 
to  hepatoi  ellular  carcinomas)  in  male 
mice.  Giv  m  the  high  backgroimd  rate  of 
these  turn  Drs  in  male  mice  relative  to 
female  m  ce  and  rats  (NTP,  2000b; 
Klaunig,  i  002),  we  feel  it  is  reasonable 
to  hypoth  jsize  that  the  endothelial  cells 
and  hepal  ocytes  in  the  livers  of  male 
mice  are  i  dore  susceptible  to  oxidative 
stress  resi  Iting  from  iron  buildup  in 
local  Kup  fer  cells.  While  additional 
research  i  /ould  be  informative  with~ 
respect  to  mechanistic  issues  such  as 
the  relatii  e  susceptibility  of  endothelial 
cells  and  lepatocytes  to  oxidative  stress 
caused  hj  the  hemolytic  effects  of  EGBE 
and  the  a  )parent  resistance  of  female 
mice  to  tl  e  development  of 
hemangic  sarcomas  despite  experiencing 
similar  in  molytic  effects,  there  is 
enough  e'  'idence  at  this  time  to"  support 
an  EPA  d  itermination  that  events 
associate!  i  with  hemolysis  could  have 
contribute  to  the  increased  incidence 
of  these  tnmors  in  male  mice  exposed  to 
EGBE.     J 

Availaple  data  establish  a  plausible 
nonlinea^,  nongenotoxic  mode  of  action 
for  the  mj>derate  increase  observed  by 
NTP  (20(]pa)  in  the  incidence  of  liver 
tumors  ill  male  mice  following  chronic 
inhalatio^  exposure  to  EGBE.  The 
proposedlmode  of  action  suggests  that 
the  endomelial  cells  and  hepatocytes  of 
male  mice  are  sensitive  to  the  formation 
of  the  sumect  neoplasms  (as  evidenced 
by  the  re  atively  high  background  rate  of 
these  tun  ors  in  male  mice)  and  that 


excess  iron  from  EGBE-induced 
hemolysis  can  result  in  sufficient  iron- 
induced  oxidative  stress  to  cause  the 
observed,  marginal  increase  in  the 
incidence  of  liver  hemangiosarcomas 
and  hepatocellular  carcinomas  in  these 
animals  (NTP,  2000a).  Given  the 
relatively  low  sensitivity  of  humans, 
including  subpopulations  such  as 
children,  to  the  hemolytic  effects  of 
EGBE,  we  feel  it  is  reasonable  to 
conclude  that  the  EGBE  RfC  and  R£D 
(EPA,  1999a)  are  sufficient  for  the 
prevention  of  hemolysis  and  associate 
tumors  in  humans. 

We  anticipate  additional  research  may 
be  completed  in  the  near  term.  We  will 
review  those  results  and  peer  review  our 
findings  at  the  earliest  opportunity. 

D.  Human  Health  Risk  Characterization 
and  Conclusions 

We  used  a  Hazard  Quotient  (HQ) 
approach  to  characterize  the  noncancer 
risk  associated  with  the  exposures  to 
EGBE.  In  this  case,  the  HQ  is  developed 
by  comparing  the  level  of  exposure  to 
the  IRIS  RfC  or  Rfl)  for  EGBE.  If  the  HQ 
is  less  than  1 ,  the  reference  level  is  not 
exceeded,  and  the  adverse  health  effects 
are  unlikely. 

Based  on  our  assessment  of  the 
information  provided  in  the  petition,  it 
is  possible  to  derive  a  quantitative 
evaluation  of  an  inhalation  HQ  for 
EGBE.  Based  on  oiu'  evaluation  of  the 
modeling  data,  we  judge  that  maximum 
ambient  annual  average  exposures  to 
EGBE  are  not  likely  to  exceed  0.3  mg/ 
m^  for  a  single  major  source,  or  0.5  mg/ 
m^  for  a  group  of  closely  located  area 
sources.  The  reference  level  to  be  used 
in  the  determination  of  EGBE's  HQ  is 
the  RfC  of  13  mg/m^.  This  criterion 
addresses  the  health  effect  of  concern 
due  to  chronic  inhalation  exposures  to 
EGBE.  In  addition,  the  criterion 
includes  the  margins  of  safety  built  into 
the  IRIS  RfC  (i.e.,  any  needed 
uncertainty  factors  to  address  sensitive 
subpopulations  and  other  factors)  and 
is,  therefore,  protective  of  sensitive 
subpopulations. 

Using  this  approach,  we  calciilate  an 
HQ  for  the  maximtmi  annual  ambient 
concentration  of  EGBE  from  a  single 
major  source  to  be  0.02.  In  other  words, 
the  EGBE  air  concentration  is  2  percent 
of  the  RfC.  For  closely  located  area 
sources,  the  HQ  is  0.04,  or  4  percent  of 
the  RfC.  To  be  extremely  conservative, 
we  might  assume  that  the  single  major 
source  is  located  among  the  group  of 
area  sources.  In  this  case,  the  maximum 
annual  ambient  average  concentration 
would  be  0,8  mg/m^  and  the  HQ  would 
be  0.06,  or  6  percent  of  the  RfC.  All  HQ 
are  well  below  the  health  criterion  of  an 
HQ  of  1.  Further,  we  judge  that  the 
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exposures  to  EGBE  of  actual  persons 
living  in  the  immediate  vicinity  of  EGBE 
emission  sources  would  be  significantly 
less  than  the  concentrations  estimated 
by  the  model.  Considering  such  things 
as  human  activity  patterns  and  that 
predicted  ambient  concentrations  fall 
significantly  from  those  predicted  by  the 
models,  we  expect  that  the  HQ  for  most 
of  the  surroimding  population  would  be 
several  orders  of  magnitude  less  than 
one. 

We  also  use  a  Hazard  hidex  (HI) 
approach  to  characterize  the  potential 
for  EGBE  exposures  to  cause  adverse 
effects  when  combined  with  typical 
exposures  to  pollutants  that  also  affect 
the  circulatory  system.  In  this  case,  we 
rely  on  the  1996  National  Air  Toxics 
Assessment  (NATA)  which  estimates 
risks  to  certain  HAP  by  census  blocks. 
The  NATA  results  indicate  that  more 
than  99  percent  of  the  census  blocks 
have  circulatory  system  HI  below  0.1. 
As  such,  even  when  combined  with 
other  exposiu^s  to  circulatory  system 
toxicants,  EGBE  exposures  would 
results  in  HI  that  are  well  below  1.0  and, 
therefore,  would  not  be  associated  with 
risk  of  adverse  effects. 

The  reference  level  we  used  to 
determine  EGBE's  ingestion  HQ  is  the 
IRIS  RfD  of  0.5  (mg/kg/day).  Based  on 
our  analysis,  we  judge  that  maximum 
exposures  to  EGBE  via  ingestion  of 
water  contaminated  with  EGBE  from  air 
releases  is  not  likely  to  exceed  0.28  mg/ 
kg/day.  The  resulting  HQ  is  0.6.  In  other 
words  the  concentration  in  the 
environment  is  60  percent  of  the  Rfl3. 
Given  the  conservative  natiire  of  the 
parameters  used  to  derive  the  average 
daily  intake,  we  conclude  that  the  actual 
HQ  will  be  significantly  less  than  0.6. 

Therefore,  based  on  information 
presented  in  the  petition,  EPA's 
evaluation  of  data  made  available  after 
the  submission  of  the  petition,  and  our 
own  supplemental  analyses,  we  have 
made  an  initial  determination  that 
emissions,  ambient  concentrations, 
bioaccumulation  or  deposition  of  EGBE 
may  not  reasonably  be  anticipated  to 
cause  any  adverse  effects  to  human 
health. 


E.  Ecologjcal  Risk  Characterization  and 
Conclusions 

We  developed  an  independent 
ecological  risk  assessment  (ERA)  to 
evaluate  the  potential  environmental 
impacts  of  EGBE  emissions.  We 
organized  our  analysis  according  to 
EPA's  framework  for  ecological  risk 
assessment  and  followed  a  two  tiered 
approach.  Under  this  approach,  the  tier 
1  analysis  used  conservative  point 
estimates  of  exposure  (maximimi 
possible  concentration  in  the 


environment)  and  effect  (e.g.,  national 
ambient  water  quality  criterion).  If  the 
tier  1  analysis  indicated  that  a 
conservative  estimate  of  exposing 
would  not  exceed  a  very  sensitive 
effects  threshold  (i.e.,  quotient  <1),  the 
analysis  was  terminated.  If  the  tier  1 
analysis  indicated  the  potential  for 
effect  [i.e.  quotient  >1),  the  analysis 
proceeded  to  tier  2.  In  tier  2,  more 
realistic  assumptions  were  made  about 
exposure  and  effects.  If  the  tier  2 
quotients  were  less  than  one,  the 
analysis  was  terminated.  However,  if 
one  or  more  of  the  tier  2  quotients  were 
greater  than  one,  the  risk  assessment 
would  proceed  to  a  probabilistic  risk 
assessment. 

Because  EGBE  concentrations  will  be 
the  highest  close  to  the  emission  source 
and  because  it  is  unlikely  to  be 
transported  widely  due  to  its  short  half- 
life  in  air  and  its  propensity  to  partition 
fit)m  air  to  soil  and  water,  we  decided 
that  the  appropriate  spatial  modeling 
scale  for  the  analysis  was  local.  Using 
the  petitioner's  dispersion  modeling 
analysis,  we  selected  the  single  facility 
irom  the  inventory  that  was  the  source 
of  the  largest  maximimi  predicted 
aimual  concentration  of  EGBE  as 
predicted  by  the  ISCST3  model.  This 
maximiun  annual  average  concentration 
was  then  used  in  conjunction  with  a 
Mackay  Level  I  fugacity  model  to 
determine  a  steady  state  equilibrimn 
concentration  of  EGBE  in  soil,  water, 
and  sediment  in  a  simulated 
environment  situated  at  the  fence  line. 
(Due  to  the  relatively  short  distance 
from  the  source  to  the  fence  line,  we 
assumed  EGBE  to  disperse  in  the 
atmosphere  as  a  passive  tracer,  not 
subject  to  removal  through  deposition  or 
chemical  reaction  during  transport.) 

We  developed  exposure  scenarios  for 
small  mammals  and  aquatic  species  and 
derived  a  quotient  to  characterize  the 
potential  ecological  risk.  The  tier  1  ERA 
suggested  that  EGBE  may  have  the 
potential  to  cause  adverse  effects  to 
small  mammals  and  to  sensitive  aquatic 
biota  residing  close  to  and  downwind  of 
the  largest  emitting  source.  This 
determination  was,  at  least  in  part,  due 
to  the  conservatism  of  tier  1  analysis, 
and  the  fact  the  decision  criterion  for 
these  quotients  were  derived  from  very 
minor  effects  which  were  unlikely  to  be 
ecologically  significant  at  the 
population  level  of  ecological 
organization. 

The  tier  2  analysis  combined  a  Level 
in  Mackay  Model  and  the  ISCST3 
outputs  for  the  largest  source.  The  Level 
ni  fugacity  model  takes  into  account 
reaction,  advection  and  intermedia 
exchange  after  emission  to  the 
atmosphere.  Based  on  the  fugacity/ 


ISCST3  approach,  the  estimated  EGBE 
concentrations  in  air,  soil,  and  water 
were  determined  to  be  0.3  mg/m^,  0.07 
mg/kg.  and  3.64  mg/L,  respectively. 
The  lowest  aquatic  acute  toxicity 
value  available  was  for  the  protozoan 
Endosiphon  sulcatum  which 
experienced  a  5  percent  inhibition  of 
cell  multiplication  at  91  mg/L  following 
a  72-hour  exposure.  Due  to  the 
relatively  minor  effect  reported  and 
because  the  protozoa  were  exposed  over 
several  generations  during  the  72-hour 
period,  we  applied  an  acute/chronic 
adjustment  factor  of  10  to  derive  a  safe 
level  (i.e.,  toxicity  reference  value 
(TRV))  of  9  mg/L  for  aquatic  biota  in 
water. 

The  TRV  for  small  mammals  was 
based  on  the  critical  mammalian  studies 
identified  by  IRIS  for  inhalation  and 
oral  exposure.  Hemolysis  was  the 
critical  endpoint  of  concern.  A  TRV  of 
20  mg/kg/day  was  derived  by  dividing 
the  most  sensitive  LOAEL  for  female 
rats  (59  mg/kg/day)  by  an  imcertainty 
factor  of  three  to  adjust  for  the  absence 
ofaNOAEL. 

Exposure  scenarios  were  developed 
for  each'  species  and  a  quotient  was 
calculated.  In  both  cases,  the  quotient 
for  aquatic  invertebrates  and  smaU 
mammals  was  determined  to  be  less 
than  one.  This  suggested  that  both 
aquatic  organisms  and  small  mammals 
are  not  likely  to  be  adversely  affected  by 
EGBE  emissions  to  the  atmosphere. 
Based  on  our  review  of  these  data 
supplemented  by  additional 
environmental  modeling,  we  have  made 
an  initial  determination  that  there  are 
adequate  data  on  environmental  effects 
of  EGBE  to  determine  that  ambient 
concentrations,  bioaccumulation,  or 
deposition  of  EGBE  are  not  reasonably 
anticipated  to  cause  adverse 
environmental  effects. 

F.  Transformation  Assessment 

Ethylene  glycol  monobutyl  ether  is  - 
one  of  many  VOC  that  transform  into 
other  HAP  after  emission  into  the 
ambient  air.  The  petition  identifies  the 
principal  oxidation  products  of  EGBE  as 
n-butyl  formate,  2-hydroxyethyl 
formate,^  propionaldehyde,  3- 
hydroxybutyl  formate,  and  several 
isomeric  forms  of  an  organic  nitrate 
compound.  Only  one  of  these 
compounds  (i.e.,  propionaldehyde)  is  a 
listed  HAP.  However,  the  formate  esters 
are  knovtna  to  transform  in  the 
atmosphere  into  formaldehyde,  which  is 
another  listed  HAP.  In  addition, 
propionaldehyde  undergoes  further 
transformation  to  formaldehyde  and 
acetaldehyde  (which  is  also  a  HAP). 
Both  formaldehyde  and  acetaldehyde 
are  probable  human  carcinogens  and 
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have  been  identified  by  the  EPA  as 
among  the  33  HAP  of  greatest  concern 
linder  the  Integrated  Urban  Air  Toxics 
Strategy  published  in  the  Federal 
Rmster  on  July  19, 1999  (64  PR  38706). 

Ine  petitioner  concluded  that 
insignificant  amounts  of  these 
compounds  are  formed  as  a  result  of 
secondary  transformation  of  EGBE.  After 
reviewing  the  petitioner's  analysis,  we 
concluded  that  it  was  a  reasonable  effort 
to  determine  whether  EGBE 
transformation  products  are  likely  to  be 
of  concern.  However,  there  were  data 
gaps  and  additional  questions  which  we 
judged  to  need  further  attention. 
Consequently,  we  undertook  an 
independent  analysis  to  estimate  typical 
urban  ambient  air  concentrations  of 
formaldehyde,  acetaldehyde,  and 
propionaldehyde  due  to  EGBE 
transformation.  Our  evaluation, 
summarized  below,  indicates  that 
atmospheric  transformation  of  EGBE 
emissions  may  not  reasonably  be 
anticipated  to  cause  adverse  effects  to 
human  health.  The  full  transformation 
assessment  is  contained  in  the  docket. 

A  large  percentage  of  ambient 
formaldehyde  and  acetaldehyde  is  due 
to  atmospheric  transformation  of  VOC. 
In  fact,  the  State  of  California  has 
estimated  that  as  much  as  88  percent  of 
the  ambient  formaldehyde  and  41  to  67 
percent  of  the  ambient  acetaldehyde 
arise  from  atmospheric  transformation 
from  VOC.  The  remainder  is  attributed 
to  direct  emissions.  A  previous  analyses 
carried  out  as  part  of  the  EPA's 
Cumulative  Exposure  Project  (CEP)  in 
the  mid-1990s  suggests  that  EGBE 
transformation  is  not  among  the  most 
significant  contributors  to  ambient 
formaldehyde  and  acetaldehyde.  The 
CEP  analysis  identified  two  pollutants 
(propene  and  ethene)  as  major 
contributors  to  ambient  concentrations 
of  formaldehyde.'and  two  pollutants 
(propene  and  2-butene)  as  the  major 
contributors  to  acetaldehyde.  Several 
other  VOCs  including  EGBE  were 
considered  only  minor  precursors  to 
formaldehyde  and  acetaldehyde  in  the 
.  CEP  analysis. 

Secondary  formaldehyde  is  formed 
from  EGBE  via  a  two  step  process.  First, 
EGBE  with  an  average  half-life  of 
approximately  18  hours  and  a  life  time 
of  about  25  hours  transforms  into 
intermediate  compounds,  such  as 
formate  esters  and  proprionaldehyde. 
Second,  these  compoimds  transform 
into  formaldehyde.  Based  on  the 
information  contained  in  the  petition, 
formate  esters  have  half-lives  ranging 
from  21  hours  to  55  hours. 
Proprionaldehyde  has  a  half-life  of 
about  12  hours.  Due  to  the  relatively 
long  time  required  to  complete  the 


process,  <  ad  the  resulting  large  dilution 
of  the  EG  \E  reaction  products  in  the 
atmosphe  re,  we  do  not  anticipate 
elevated  ( oncentrations  of 
formaldel  yde  formation  due  to  EGBE 
transform  ition  near  EGBE  emissions 
points  thi  t  will  cause  adverse  effects  to 
human  h(  alth. 

We  hav  3  estimated  that  the  half-life 
for  EGBE  to  convert  to  formaldehyde 
through  t  le  two  step  process  is 
approxim  ately  37  hours.  Assuming  the 
average  m  ind  speed  is  about  3  miles  per 
hour  (mp  i),  a  plume  from  any  given 
EGBE  em  ssion  will  travel  about  111 
miles  in  a  37-hour  period.  A 
conservat  ve  dispersion  calculation  at 
this  poini  in  time  indicates  that  the 
plume  is  veil  dispersed  such  that  EGBE 
concentrs  lions  are  decreased  by  at  least 
300-fold  :  rom  the  predicted  maximum 
fence  line  concentrations.  Considering 
dispersio:  i  alone  and  the  maximum 
fence  line  concentration  for  the  largest 
EGBE  em  ssion  source  presented  in  the 
petition  c  f  approximately  330 
microgram  is  per  meter  cube  (ug/m^)  (i.e., 
0.3  mg/m').  we  can  conservatively 
estimate  I  hat  EGBE  levels  in  typical 
urban  are  is  might  be  as  high  as  1  ug/m^. 
Concurre  it  with  this  dispersion,  EGBE 
emission!  transform  relatively  slowly 
into  form  ddehyde  which,  in  turn, 
decompo  ;es  much  more  quickly.  We 
estimate  hat  the  concentrations  of 
formaldehyde  due  to  EGBE 
transformation  at  this  point  would  be 
roughly  C  .06  ug/m'. 

Based  ( >n  available  ambient 
monitorii  ig  data  for  82  urban  area 
monitorii  ig  sites  in  17  States,  we 
determin  jd  that  the  ambient  average 
concentri  tion  of  formaldehyde  in  urban 
areas  is  a  )out  2.8  ug/m^.  Therefore,  we 
estimate  hat  roughly  2  percent  (i.e., 
0.06  ug/r  i^)  of  the  ambient 
formalde  lyde  could  be  due  to  EGBE 
transforn  ation.  However,  due  to  the 
conserva  ism  built  into  the  estimation 
procedur  3,  we  feel  this  is  an 
overestin  late.  We  feel  that  the  actual 
contribul  ion  of  EGBE  to  formaldehyde 
levels  is :  nuch  less  than  2  percent. 

We  als  )  considered  the  risk  to  human 
health  pc  sed  by  ambient  formaldehyde. 
Using  EP  i\  default  exposure  and  risk 
assumpti  9ns  (such  as  the  assumption 
that  then  is  no  threshold  for  the 
carcinogenic  effect  and  that  the  dose- 
response, relationship  is  linear  at  low 
doses),  tl  e  increased  risk  of  cancer  for 
people  aj  sumed  to  be  exposed  for  a 
lifetime  I  a  the  ambient  concentration 
can  be  ca  Iculated  by  multiplying  the 
ambient  :oncentration  by  the  cancer 
Unit  Risl  Estimate  (URE).  The  URE  is  an 
upper  bo  iind  estimate  of  the  increased 
risk  of  ca  ncer  per  unit  of  exposure  for 
a  lifetimi  t.  (The  IRIS  glossary  defines 


upper-bound  as  "a  plausible  upper  limit 
to  the  value  of  a  quantity.  This  is 
usually  not  a  true  statistical  confidence 
limit".)  The  current  URE  for 
formaldehyde,  as  listed  by  IRIS,  is  1.3  x 
10  ~  5  per  microgram  per  cubic  meter 
(per  ug/m3).  (Note:  The  EPA 
periodically  reviews  and  updates  the 
toxicoldgical  information  for  chemicals 
on  IRIS.  Currently  we  are  reviewing 
formaldehyde.  As  such,  the  URE  may 
change,  but  based  on  currently  available 
information,  it  is  not  likely  to  become 
higher  than  what  is  currently  on  IRIS.) 
This  means  that  if  people  are  exposed 
to  1  microgram  of  formaldehyde  per 
cubic  meter  of  air  (1  ug/m')  for  a 
lifetime,  we  estimate  Ihat  they  would 
have  an  estimated  upper  bound 
increased  risk  of  cancer  ofl.3xlO~5or 
13  in  a  million.  Therefore,  if  we  assume 
people  are  exposed  to  the  average 
eunbient  concentration  of  formaldehyde 
(i.e.,  2.8  ug/m^)  for  a  lifetime,  we 
calculate  tihe  upper  boimd  increased 
cancer  risk  for  these  people  to  be  about 
30  in  a  million,  or  3  x  10"'.  Thus,  while 
the  total  level  of  risk  from  ambient 
levels  of  formaldehyde  is  greater  than 
one  in  a  million  (or  1  x  10  ~  ^),  a 
relatively  small  portion  of  these  ambient 
levels  is  likely  to  be  attributable  to 
EGBE  transformation. 

Given  the  level  of  risk  from 
formaldehyde  generally,  and  because 
EGBE  is  likely  to  contribute  less  than  2 
percent  to  the  total  ambient 
concentration  of  formaldehyde,  we  do 
not  anticipate  that  formaldehyde  from 
EGBE  transformation  will  have  an 
■  adverse  impact  on  human  health. 

We  also  assessed  the  potential  for 
adverse  health  effects  other  than  cancer. 
No  EPA  RfC  is  available  for 
formaldehyde  for  an  assessment  of 
noncancer  risks.  Therefore,  we 
compared  ambient  levels  to  the  minimal 
risk  level  (MRL)  for  formaldehyde, 
produced  by  the  Agency  for  Toxics 
Siibstances  and  Disease  Registry.  The 
MRL  for  formaldehyde  is  10  ug/m^.  The 
ambient  outdoor  levels  of  formaldehyde 
used  for  this  analysis  are  less  than  the 
MRL,  which  suggests  that  adverse 
noncancer  effects  are  not  likely  to  result 
from  exposures  to  these  ambient 
outdoor  concentrations. 

Propionaldehyde  is  also  produced  by 
the  secondary  transformation  of  EGBE. 
The  half-life  of  propionaldehyde  is 
about  1.4  times  shorter  than  die  half-life 
of  EGBE,  which  indicates  that 
propionaldehyde  degrades  about  1 .4 
times  faster  than  it  is  formed  from 
EGBE.  Assuming  steady  state,  we  have 
determined  that  the  concentration  of 
propionaldehyde  (in  ug/m^)  is  expected 
to  be  roughly  2.8  times  lower  than  the 
concentration  of  EGBE.  Assuming  that  1 
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xig/m3  is  representati\|B  of  the  ambient 
EGBE  concentrations  expected  in 
typical  urban  areas,  based  on 
monitoring  data,  we  estimate  that 
propionaldehyde  concentrations 
resulting  from  degradation  of  these 
EGBE  levels  would  be  roughly  0.4  ug/ 
m3. 

Based  on  available  monitoring  data 
from  23  sites,  the  mean  ambient  air 
concentration  of  propionaldehyde  is 
0.94  ug/m3.  The  95th  percentile  of  the 
ambient  monitoring  data  is  2.3  ug/m3. 
Since  the  ambient  average  concentration 
of  propionaldehyde  in  urban  areas  is 
about  0.94  ug/m«,  we  estimated  that  as 
much  as  40  percent  (i.e.,  0.4  ug/m^)  of 
the  ambient  propionaldehyde  could  be 
due  to  EGBE  transformation. 

Propionaldehyde  is  not  classified  as  a 
carcinogen,  and  we  were  not  able  to 
locate  data  that  indicated  carcinogenic 
properties.  Consequentiy,  cancer  risks 
due  to  the  ambient  levels  of 
propionaldehyde  were  not  evaluated. 
There  are,  however,  very  limited  data  on 
noncancer  effects  of  propionaldehyde; 
but  there  are  no  RfCs  or  MRLs  available. 
The  only  noncancer  benchmark  found 
on  propionaldehyde  is  a  draft 
Preliminary  Evaluation  Concentration 
(PEC)  of  9  ug/m3,  developed  in  1994 
aid  presented  in  a  draft  EPA  report 
tided:  Non-Cancer  Benchmarks  for 
Screening  Hazardous  Air  Pollutants  for 
the  Urban  Area  Source  Program.  Draft 
for  Peer  Review.  (April  1994).  The  draft 
PEC  is  an  interim  screening  level  value 
and  has  not  undergone  peer  review.  It 
is  based  on  the  assimiption  that 
propionaldehyde  exhibits  toxic  effects 
similar  to  acetaldehyde,  but  is  less  toxic 
than  acetaldehyde.  In  deriving  the  PEC, 
several  uncertainty  factors  were  applied 
to  accoimt  for  various  uncertainties  and 
data  limitations.  Based  on  the  approach 
to  derivation,  we  believe  that  the  PEC  is 
probably  protective,  and  that  exposures 
to  propionaldehyde  at  levels  below  9 
ug/m3  are  not  likely  to  pose  significant 
risk  of  adverse  noncancer  health  effects. 
Using  the  PEC  as  a  decision  criterion, 
the  mean  ambient  concentrations  for 
propionaldehyde  (about  0.94  ug/m^) 
and  the  95th  percentile  (about  2.3  ug/ 
m3)  are  well  below  the  PEC  of  9  ug/m^. 
Although  we  estimate  EGBE 
transformation  to  contribute  as  much  as 
40  percent  of  the  ambient  concentration 
of  propionaldehyde,- we  judge  that 
adverse  noncancer  health  effects  are  not 
likely  to  result  due  to  transformation  of 
EGBE  to  propionaldehyde. 

Acetaldehyde  is  also  formed  from 
EGBE  via  a  two  step  process.  In  this 
process,  EGBE  transforms  to 
propionaldehyde  which  then  further 
converts  to  one  of  3  compounds: 
formaldehyde  acetaldehyde  or 
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peroxypropionly  nitrate.  As  described 
previously  in  this  section,  we  assumed 
that  each  EGBE  molecule  is  converted  to 
one  propionaldehyde  molecule  in  25 
hours  and  that  half  of  the 
propionaldehyde  converts  into 
acetaldehyde  in  12  hours.  Based  on 
these  assimiptions,  we  estimated  that  in 
approximately  37  hours,  one  half  of  the 
available  EGBE  moleciiles  in  the 
ambient  air  is  convert  to  acetaldehyde 
molecules.  The  half-life  of  acetaldehyde 
is  about  2.5  times  shorter  than  the  half- 
life  of  EGBE's  conversion  to 
acetaldehyde  through  th^  two  step 
process,  which  indicates  that 
acetaldehyde  degrades  about  2.5  times 
faster  than  it  is  formed  from  EGBE. 
Therefore,  assuming  steady  state,  the 
concentration  of  acetaldehyde  is 
predicted  to  be  roughly  6.7  times  lower 
than  the  concentration  of  EGBE. 
Assuming  that  1  ug/m^  is  representative 
of  the  ambient  EGBE  concentrations  that 
would  be  expected  in  t5rpical  urban 
areas,  we  estimate  that  acetaldehyde 
concentrations  resulting  from 
degradation  of  these  EGBE  levels  would 
be  roughly  6.7  times  lower,  or  0.15  ug/ 

Since  the  ambient  average 
concentration  of  acetaldehyde  in  urban 
areas  is  about  2.5  ug/m3  (based  on 
available  ambient  monitoring  data  for 
urban  areas),  we  estimated  that  roughly 
6  percent  or  0.15  ug/m^  of  the  ambient 
acetaldehyde  could  be  due  to  EGBE 
transformation.  We  think  this  is  a 
conservative  estimate,  and  that  the 
actual  contribution  of  EGBE  to 
acetaldehyde  levels  in  typical  urban 
areas  is  likely  to  be  less  than  6  percent. 

To  evaluate  the  potential  risks  for 
public  health,  the  increased  cancer  risks 
can  be  estimated.  The  URE  for 
acetaldehyde  is  2  x  10"^  per  ug/m^. 
(Note:  As  with  formaldehyde,  the  URE 
for  acetaldehyde  is  currentiy  being 
reviewed  by  EPA  and  is  likely  to 
change.  However,  based  on  currentiy 
available  information,  the  URE  for 
acetaldehyde  is  not  likely  to  become 
significantiy  higher,  and  may  be  much 
lower  than  the  current  value.)  This 
means  that  if  people  are  exposed  to  1 
microgram  of  acetaldehyde  per  cubic 
meter  of  air  (1  ug/m^)  for  a  lifetime,  we 
-estimate  that  they  would  have  an 
estimated  upper  bound  increased  risk  of 
cancer  of  2.2  x  10 -e,  or  2.2  in  1  million. 
Therefore,  if  we  assume  people  are 
exposed  to  the  average  ambient 
concentration  of  acetaldehyde  (i.e.,  2.5 
ug/m3)  for  a  lifetime,  we  calculated  the 
upper  bound  increased  cancer  risk  for 
these  people  to  be  about  6  in  1  million, 
or  6  X  10-6.  As  with  formaldehyde,  the 
total  risk  level  from  ambient  levels  of 
acetaldehyde  is  greater  than  1  in  1 


million.  However,  only  a  relatively 
small  portion  of  these  ambient  levels  is 
attributable  to  EGBE  transformation. 
Because  EGBE  is  likely  to  contribute 
less  than  6  percent  of  the  total  ambient 
concentration  of  acetaldehyde,  we  do 
not  anticipate  that  acetaldehyde  from 
EGBE  transformation  will  have  an 
adverse  impact  on  human  health. 

We  also  evaluated  the  potential  for 
noncancer  hazards.  The  RK]  for 
acetaldehyde  is  9  ug/m^,  which  is 
higher  than  the  reported  ambient 
concentrations,  therefore,  we  do  not 
expect  adverse  noncancer  effects  to 
occiu  due  to  exposures  to  these  outdoor 
ambient  concentrations. 

Based  on  our  analyses,  as  well  as 
information  presented  in  the  petition, 
we  feel  that  EGBE  ti-ansformation  to 
HAP  is  not  a  significant  concern  for 
public  health.  Since  EGBE 
transformation  products  are  likely  to 
pose  relatively  low  risks  in  typical 
urban  ambient  air,  and  since  EGBE 
emissions  are  not  expected  to  result  in 
elevated  levels  of  formaldehyde, 
proprionaldehyde,  or  acetaldehyde  near 
EGBE  emission  sources  that  pose 
significant  risks  to  hiunan  health,  we 
have  made  an  initial  determination  that 
the  available  data  indicate  that 
atmospheric  transformation  of  EGBE 
emissions  to  other  HAP  is  not 
reasonably  anticipated  to  cause 
siouficant  hiunan  health  risks. 

The  quantitative  estimates  and  the 
associated  risk  estimates  presented 
above  have  some  uncertainty  associated 
with  the  estimates.  This  is  due  to  the 
simplified  approach,  assumptions  made, 
and  incomplete  knowledge  of  the 
atmospheric  chemistry,  and  toxicity  of 
the  chemicals.  However,  we  generally 
used  conservative  assumptions 
including:  lifetime  exposures;  linear 
non-threshold  dose-response 
relationship;  conservative  estimate  of 
formaldehyde  that  would  be  formed  per 
mole  of  EGBE  transformed;  and  that  the 
EGBE  concentrations  are  1  ug/m^. 
Therefore,  we  judge  that  the  estimates  of 
risk  due  to  the  transformation  of  EGBE 
to  formaldehyde,  proprionaldehyde,  and 
acetaldehyde  as  presented  in  this 
analysis  are  more  likely  to  be 
overestimated  rather  than 
underestimated.  Overall,  this  analysis 
suggests  that  the  fractions  of 
formaldehyde,  proprionaldehyde,  and 
acetaldehyde  in  typical  urban  ambient 
air  resulting  from  transformation  of 
EGBE  emissions  are  not  likely  to  pose 
significant  risks  to  human  health. 

The  EPA  also  reco^gnizes  that  EGBE  is 
a  potential  tropospheric  ozone 
precursor.  However,  we  feel  that  it  is 
inappropriate  to  include  a  substance  on 
the  HAP  list  under  CAA  section  112(b) 
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due  entirely  to  its  tendency  to  form 
ozone.  Section  112(b)(2)  of  the  CAA 
provides  that  no  air  pollutant  which  is 
listed  under  CAA  section  108(a)^  such  as 
ozone,  may  be  added  to  the  HAP  list.  It 
further  provides  that  a  pollutant  that  is 
a  precursor  to  a  pollutant  listed  under 
section  108(a),  such  as  EGBE,  may  not 
be  included  on  the  HAP  list  unless  it 
"independently  meets"  the  HAP  list 
criteria.  As  explained  in  this  preamble, 
we  feel  that  the  petitioner  has 
demonstrated  that  EGBE  does  not 
independently  meet  the  criteria  for 
listing  as  a  HAP  under  section  112  of 
the  CAA.* 

The  CAA  established  requirements  for 
reducing  the  emission  of  air  pollutants, 
and  deals  separately  with  HAP  (which 
are  to  be  listed  and  regulated  under 
CAA  section  112)  and  criteria  air 
pollutants  (which  are  to  be  listed  under 
CAA  section  108  and  regulate  under 
various  other  sections  of  the  CAA). 
Precursors  of  criteria  air  pollutants, 
such  as  VOC,  are  regidated  for  their 
contribution  to  ambient  levels  of  criteria 
pollutants  under  statutory  provisions 
that  do  not  apply  to  HAP.  This  stnictiu^ 
would  lose  its  significance  if  EPA  were 
to  include  substances  on  the  HAP  list 
solely  as  a  result  of  their  contribution  to 
concentrations  of  criteria  air  pollutants. 

G.  Public  Comments 

We  requested  public  comment  as  a 
part  of  the  Federal  Register  notice  - 
announcing  the  receipt  of  a  complete 
petition  to  delist  EGBE  (64  FR  42125- 
27).  The  comments  contained  no 
technical  information  or  data  which  was 
relevant  to  our  review  of  this  petition. 
Copies  of  the  comments  have  been 
included  in  the  docket  for  the  proposed 
rule. 

H.  Conclusions 

Uncertainty  is  an  inherent  part  of  risk 
assessment.  It  arises  because  risk 
assessment  is  a  complex  process, 
requiring  the  integration  of  multiple 
factors,  and  because  it  involves 
predictions  of  risk  that  are  not  directly 
observable.  In  the  analysis,  imcertainty 
arises  for  the  following  reasons.  The 
IRIS  database,  used  as  the  source  of  the 
huuman  health  effects  decision  criteria,  is 
imperfect  and  leads  to  uncertainty  in 
the  RfC.  We  also  recognize  thatthere  is 
uncertainty  in  the  computer  models 
used  to  predict  the  fate  and  transport  of 
EGBE  m  the  environment.  These  models 
are  simplifications  of  reality  and  some 
variables  are  excluded. 

For  decisions  which  are  based  largely 
on  risk  assessments,  some  degree  of 
imcertainty  is  acceptable.  Sudi  is  the 
case  for  this  proposed  delisting 
decision.  We  do  not  interpret  CAA 


section  i:  2(b)(3)(C)  to  require  absolute 
certainty  hat  a  pollutant  will  not  cause 
adverse  e  fects  on  human  health  or  the 
environm  3nt  before  it  may  be  deleted 
from  the  ^st.  The  use  of  the  terms 
"adequat^"  and  "reasonably"  indicate 
that  the  A  gency  must  weigh  the 
potential  incertaijities  and  their  likely 
significas  ce.  To  this  end,  the  assessment 
applies  c<  nservative  assumptions  to 
bias  potei  itial  error  toward  overstating 
himian  ai  d  ecological  health  effects. 
Thus,  EPi  L  is  confident  that  even  when 
we  consi(  er  the  uncertainties  in  the 
petition's  initialiassessment  and  in  the 
additiona  analyses,  the  results  are  more 
likely  to  ( ver-estimate  rather  than 
under-est  mate  true  exposures  and  risks. 

Based  c  n  our  evaluation  of  the 
petition  a  id  the  subsequent  analyses, 
we  judge  hat  the  potential  for  adverse 
human  h<  alth  and  environmental  effects 
to  occur  f  om  projected  exposures  is 
sufficient  y  low  to  provide  reasonable 
assurance  that  such  adverse  effects  will 
not  occur  For  example,  the  petitioner 
appropria  tely  applied  EPA's  model 
guidelines  and  EPA's  tiered  dispersion 
modeling  approach  which  we  designed 
to  be  conservative.  Also,  the  petitioner 
used  sound  analytic  principles  in 
modifying  the  standard  assessments 
describee!  in  the  Tiered  Approach,  the 
inverted  tter  1  and  the  CARTSCREEN 
analyses,  [n  addition,  the  petition  did 
not  apply  a  formal  exposure  assessment 
to  the  pre  licted  ambient  air 
concentra  tions.  Instead,  the  petition 
used  the :  aaximum  annual  ambient 
average  a  r  concentrations  alone  as  a 
surrogate  for  exposiu-e.  Based  upon  the 
likely  pro  ximity  of  inhabitable  areas  and 
knowledj  e  of  human  activity  patterns, 
we  feel  tl  at  actual  exposures  will  be  far 
less  than  iredicted  exposiu^s  that  were 
derived  b  om  the  dispersion  analysis. 
Further,  \  ^hen  modeling  clusters  of 
EGBE  sou  rces,  the  petition  showed  that 
concentre  tions  resulting  from  both 
closely  la  :ated  major  and  area  sources 
are  not  lilely  to  adversely  affect  health. 
Finally,  t  le  petition's  analysis  using 
available  data  frt}m  monitors  suggest 
that  ambi  mt  concentrations  of  EGBE  in 
urban  are  is  are  over  two  orders  of 
magnituc^  lower  than  the  modeled 
maximum  concentrations. 

With  rogard  to  toxicity,  the 
informatipn  available  to  the  Agency  at 
this  time  pdicates  that  nonlinear  modes 
of  action  ftre  likely  responsible  for  the 
increasec^  incidence  of  tumors  observed 
by  the  N^  (2000)  in  mice  following 
chronic  ^BE  exposure.  Application  of 
nonlineal  quantitative  assessment 
methods  ndicate  that  the  noncancer 
RfD  of  0.!  mg/kg/day  and  the  RfC  of  13 
mg/m',  w  hich  EPA  developed  for  EGBE, 
are  adequ  ately  protective  of  these 


carcinogenic  efiects.  This  determination 
assiunes  a  nonlinear  mechanism  that 
requires  exposure  levels  to  be  high 
enough  to  cause  certain  lesions  that  are 
precancerous.  Information  is  currently 
inadequate  to  dismiss  the  potential 
contribution  of  a  linear  mechanism 
associated  with  the  possible  mutagenic 
metabolite  BAL.  Additional  research 
(e.g.,  verification  of  existing 
physiologically  based  pharmaco  kinetic 
modeling  resiUts  and  improved 
genotoxicity  assays)  would  assist  the 
Agency  in  making  a  more  certain 
decision  concerning  the  potential  for 
BAL  to  contribute  to  the  adverse  effects 
seen  in  animals  following  EGBE 
exposure  and  use  of  the  proposed 
nonlinear  assessment  approach.  If 
additional  information  on  BAL  becomes 
available  between  the  proposal  and  the 
final  action  on  the  delisting  decision, 
EPA  will  evaluate  and  peer  review  such 
information.  We  may  or  may  not 
determine  that  any  new  information 
would  be  relevant  to  our  analysis  of 
EGBE  emissions. 

As  described  above,  EPA's  proposed 
decision  to  remove  EGBE  from  the  list 
of  HAP  is  based  on  the  results  of  a  risk 
assessment  demonstrating  that 
emissions  of  EGBE  may  not  reasonably 
be  anticipated  to  result  in  adverse 
humem  health  or  environmental  effects. 
In  addition  to  the  analyses  presented 
and  the  uncertainties  inherent  in  risk 
assessment,  we  have  considered  other 
information  related  to  EGBE  in  making 
this  decision,  namely  the  transformation 
of  EGBE  into  other  HAP  as  it 
decomposes  in  the  ambient  air.  We 
conclude  that  ambient  concentrations  of 
the  transformed  HAP  are  very  small, 
and  that  they  decompose  rapidly. 
Therefore,  we  do  not  anticipate  that 
EGBE  transformation  will  be  significant 
enough  to  have  an  adverse  impact  on 
human  health. 

We  also  considered  the  fact  that  EGBE 
is  reported  to  the  Toxics  Release 
Inventory  (TRI)  as  part  ofthe  group  of 
glycol  ethers.  The  2000  TRI  shows  the 
air  emissions  ofthe  class  of  chemicals 
"Certain  Glycol  Ethers"  to  be  ranked 
number  12  by  volume.  Under  the 
proposed  rule,  it  would  no  longer  be 
regulated  as  a  HAP,  but  it  will  continue  ~ 
to  be  reported  in  the  TRI,  as  part  of  the 
group  "Certain  Glycol  Ethers"  and 
regulated  imder  EPA's  criteria  pollutant 
(ozone)  program. 

In  conclusion,  EPA  has  made  an 
initial  determination,  after  careful 
consideration  of  the  petition  and  after 
completing  additional  analyses,  that 
there  are  adequate  data  on  the  health 
and  environmental  effects  of  EGBE  to 
determine  that  emissions,  ambient 
concentrations,  bioaccumulation  of 
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deposition  of  EGBE  may  not  reasonably 
be  anticipated  to  cause  any  adverse 
effects  to  the  human  health  or  adverse 
environmental  effects. 

IV.  Statutory  and  ExecutiTe  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
PJanning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adverse  affect  in  a  material  way  the 
economy,  a  sector  to  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entiUements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  proposed  action  does  nof 
constitute  a  "significant  regulatory 
action"  and  is.  therefore,  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
proposed  action  will  remove  EGBE  from 
the  CAA  section  112(b)(1)  HAP  list  and, 
therefore,  eliminate  the  need  for 
information  collection  under  the  CAA. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 


requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
niunber.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small 
organi2ations,  and  small  governmental 
jurisdictions.  For  the  purposes  of 
assessing  the  impacts  of  today's 
proposed  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  definitions  for  small 
business  based  on  the  Small  Business 
Association  (SBA)  size  standards  which, 
for  this  proposed  action,  can  include 
manufactiuing  (NAICS  3999-03)  and  air 
transportation  (NAICS  4522-98  and 
4512-98)  operations  that  employ  less 
1,000  people  and  engineering  services 
(NAICS  8711-98)  operations  that  earn 
less  than  $20  million  annually;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impact  of  today's  proposed  rule  on 
small  entities.  I  certify  that  this 
proposed  action  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analysis  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities  if 
the  rule  relieves  regidatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  The  proposed  rule  will  eliminate 
the  burden  of  additional  controls 
necessary  to  reduce  EGBE  emissions 
and  the  associated  operating, 
monitoring  and  reporting  requirements. 
We  have,  therefore,  concluded  that 
today's  proposed  rule  will  relieve 
regulatory  burden  for  all  small  entities. 
We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 
Titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  1044.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditiu^s  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosUy.  most  cost- 
effective  or  least  biu-densome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costiy.  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal- 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  TMulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  for  State,  local,  or 
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tribal  governments  or  the  private  sector. 
The  proposed  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
In  any  event,  EPA  has  determined  that 
the  proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditiires  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  Because  the  proposed  rule 
removes  a  compound  previously  labeled 
in  the  CAA  as  a  HAP,  it  actually  reduces 
the  burden  established  under  the  CAA. 
Thus,  today's  proposed  nile  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  reqviires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
.  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  imless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

Today's  proposed  rule  removes  the 
substance  EGBE  from  the  list  of  HAP 
contained  under  section  112(b)(1)  of  the 
CAA.  It  does  not  impose  any  additional 
requirements  on  the  States  and  does  not 
afi^ect  the  balance  of  power  between  the 
States  and  the  Federal  government. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  the 
proposed  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249, 
November  9,  2000)  requires  EPA  to 


develop  i  n  accoimtable  process  to 
ensure  "i  leaningful  and  timely  input  by 
tribal  offi  :ials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  The  proposed  nde  does 
not  have  pibal  implications,  as  specified 
in  Execut  ive  Order  13175. 

A  revie  w  of  the  available  emission 
inventory  does  not  indicate  that  tribal 
EGBE  em  ssions  sources  are  subject  to 
control  ui  ider  the  CAA,  therefore,  the 
proposed  rule  is  not  anticipated  to  have 
tribal  im{  lications.  In  addition,  the 
proposed  action  will  eliminate  control 
requiremi  snts  for  EGBE  and,  therefore, 
reduces  c  sntrol  costs  and  reporting 
requiremi  mts  for  any  tribal  entity 
operating  a  EGBE  source  subject  to 
control  u  ider  the  CAA  which  we  might 
have  misi  ed.  Thus,  Executive  Order 
13175  do  ;s  not  apply  to  the  proposed 
rule. 

G.  Execui  ive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  am  Safety  Risks 

Execut  ve  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  det(  rmined  to  be  "economically 
significai  t"  as  defined  under  Executive 
Order  12i  166,  and  (2)  concerns  an 
environn  ental  health  or  safety  risk  that 
EPA  has  I  eason  to  believe  may  have  a 
dispropo  lionate  effect  on  children.  If 
the  regul  itory  action  meets  both  criteria, 
the  Agen  ;y  must  evaluate  the 
environnlental  health  or  safety  effects  of 
the  plam  ed  rule  on  children,  and 
explain  \  rhy  the  planned  regulation  is 
preferabl  5  to  other  potentially  effective 
and  reasc  nablyJeasible  alternatives 
consider!  d  by  the  Agency. 

The  EF  A  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulator  /  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  equired  under  section  5-501  of 
the  Execi  itive  Order  has  the  potential  to 
influence  the  regulation.  The  proposed 
rule  is  nc  t  subject  to  Executive  Order 
13045  because  it  is  not  economically 
significai  it  as  defined  in  Executive 
Order  12  $66,  and  because  the  Agency 
does  not  lave  reason  to  believe  the 
environn  tental  health  or  safety  risks 
addresse  1  by  this  action  present  a 
disproportionate  risk  to  children.  This 
determin  ation  is  based  on  the  fact  that 
the  RfC  i  i  determined  to  be  protective 
of  sensit:  ve  sub-populations,  including 
children, 

H.  Execii  live  Order  13211:  Actions 
Concern,  ng  Regulations  That 
Significcmtly  Affect  Energy  Supply, 
Distribui  on,  or  Use 


pra 


The 
Executi\^ 
May  22, 


posed  rule  is  not  subject  to 
Order  13211 (66  FR  28355, 
2001)  because  it  is  not  a 


significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  section  12(d)  915  U.S.C.  272 
note,  directs  all  Federal  agencies  to  use 
voluntary  consensus  standards  instead 
of  government-imique  standards  in  their 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  method,  sampling  and  analytical 
procedures,  business  practices,  etc.]  that 
are  developed  or  adopted  by  one  or 
more  voluntary  consensus  standards 
bodies.  Examples  of  organizations 
generally  regarded  as  voluntary 
consensus  standards  bodies  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  the  National  Fire 
Protection  Association  (NFPA),  and  the 
Society  of  Automotive  Engineers  (SAE). 
The  NTTAA  requires  Federal  agencies 
like  EPA  to  provide  Congress,  through 
OMB,  with  explanations  when  an 
agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  The  proposed  rule  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  stemdards. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  reqiiirements. 

Dated:  November  4,  2003. 
Marianne  Lament  Horinko, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1,  part  63,  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  6a-{AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  C— {Amended] 

2.  Subpart  C  is  amended  by  adding 
§  63.61  to  read  as  follows: 

§  63.61    Deletion  of  ethylene  glycol 
monobutyl  ether  (CAS  number  111 -76-2) 
from  ttw  list  of  hazardous  air  pollutants. 

The  substance  ethylene  glycol 
monobutyl  ether  (EGBE)  (2- 
Butoxyethanol)  (CAS  No.  111-76-2)  is 
deleted  from  the  list  of  hazardous  air 
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pollutants  established  by  42  U.S.C. 
7412(b)(1). 

[FR  Dop.  03-28787  Filed  11-20-03;  8:45  am] 
BILLING  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  123  and  501 

[FRL-7589-7] 

Water  Pollution  Control;  State  Program 
Requirements;  Program  Modification 
Application  by  Arizona  To  Administer 
the  Sewage  Sludge  Management 
(Biosolids)  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  application  and  public 
comment  period. 

SUMMARY:  The  State  of  Arizona  has 
submitted  a  program  modification 
application  to  EPA,  Region  9  to 
administer  the  sewage  sludge  (biosolids) 
management  program.  According  to  the 
State's  application,  this  program  would 
be  administered  by  the  Arizona 
Department  of  Environmented  Quality 
(ADEQ).  The  appUcation  from  Arizona 
is  complete  and  is  available  for 
inspection  emd  copying. 
DATES:  The  public  comment  period  on 
the  State's  request  for  approval  to 
administer  the  proposed  AZPDES 
biosolids  program  will  be  from  the  date 
of  publication  until  January  5,  2004. 
Comments  postmarked  after  this  date 
may  not  be  considered. 
ADDRESSES:  Viewing/Obtaining  Copies 
of  Documents.  You  can  view  Arizona's 
application  for  modification  from  8  a.m. 
until  5  p.m.  Monday  through  Friday, 
excluding  holidays,  at  the  Arizona 
Department  of  Environment  Quality, 
Records  Management  Center,  1110  W. 
Washington  St.,  Phoenix,  AZ  85007. 
Please  call  (602)  771-4378  to  set  up  an 
appointment.  A  copy  of  Arizona's 
application  is  also  available  for  viewing 
from  9  am  to  4  pm,  Monday  through 
Friday,  excluding  legal  holidays,  at  EPA 
Region  9. 12th  floor,  Water  Division.  75 
Hawthorne  St..  San  Francisco.  CA.  Part 
or  all  of  the  State's  apphcation  may  be 
copied,  for  a  minimd  cost  per  page,  at 
ADEQ's  office  in  Phoenix  or  EPA's 
office  in  San  Francisco.  ADEQ's 
submission  documents  are  also 
available  on  the  Internet  at:  http://  - 
www.adeq.state.az.us/environ/water/ 
compliance/assurance.h  tml^bio. 

Comments.  Electronic  comments  are 
encouraged  and  should  be  submitted  to 
mitchell.inatt/ieiv@e/)a.gov.  Please  send 
a  copy  to  vaTga.chris@ev.state.az.us. 


Written  comments  may  be  sent  to 
Matthew  Mitchell  (WTR-5),  EPA, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Please  send  an 
additional  copy  to  Chris  Varga,  Surface 
Water  Permits  Unit.  Arizona 
Department  of  Environmental  Quality. 
1110  W.  Washington,  Phoenix,  AZ 
85007.  Public  comments  may  be  sent  in 
either  electronic  or  paper  format.  EPA 
requests  that  electronic  comments 
include  the  commentor's  postal  mailing 
address.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  8.0  format  or  ASCD  file 
format.  If  submitting  comments  in  paper 
format,  please  submit  the  original  and 
three  copies  of  your  comments  and 
enclosures.  Commentors  who  want  EPA 
to  acknowledge  receipt  of  their 
comments  should  enclose  a  self- 
addressed  stamped  envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Mitchell  at  the  above  address 
by  phone  at  (415)  972-3508,  or  by  e- 
mail  at  mitchell.matthew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  402  of  the  Clean  Water 
Act  (CWA),  33  U.S.C.  1342,  the  EPA 
may  issue  permits  allowing  discharges 
of  pollutants  from  point  sources  into 
waters  of  the  United  States,  subject  to 
various  requirements  of  the  CWA.  These 
permits  are  known  as  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits.  Section  402(b)  of  the  CWA.  33 
U.S.C.  1342(b).  allows  states  to  apply  to 
the  EPA  for  authorization  to  administer 
their  own  NPDES  permit  programs. 

Section  405  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1345,  created  the 
sewage  sludge  management  program, 
requiring  EPA  to  set  standards  for  the 
use  and  disposal  of  sewage  sludge  and 
requiring  EPA  to  include  sewage  sludge 
conditions  in  some  of  the  NPDES 
permits  which  it  issues.  The  rules 
developed  under  section  405(d)  are  also 
self-implementing,  and  the  standards 
are  enforceable  whether  or  not  a  permit 
has  been  issued.  Section  405(c)  of  the 
CWA  provides  that  a  state  may  submit 
an  application  to  EPA  for  administering 
its  own  sewage  sludge  program  within 
its  jurisdiction.  EPA  is  required  to 
approve  each  such  submitted  state 
program  unless  EPA  determines  that  the 
program  does  not  meet  the  requirements 
of  sections  304(i)  and/or  402(b)  and  405 
of  the  CWA  or  the  EPA  regulations 
implementing  those  sections. 

On  June  11.  2002,  Arizona  submitted 
an  application  to  EPA  for  approval  of  a 
slate-administered  NPDES  permit 


program  pursuant  to  CWA  section 
402(b).  The  Arizona  NPDES  program 
(known  as  AZPDES)  was  approved  by 
EPA  on  December  5,  2002.  Prior  to  its 
submission  of  the  AZPDES  program 
application,  Arizona  determined  that  it 
would  submit  a  separate  application  for 
the  CWA  Section  405  biosolids  program 
at  a  later  date.  EPA  received  the 
biosolids  program  submittal  bom 
Arizona  on  November  29,  2002. 
Arizona's  applicaticm  for  the  biosolids 
management  program  approval  contains 
a  letter  from  the  Governor  requesting 
program  approval,  an  Attorney 
General's  Statement,  copies  of  pertinent 
State  statutes  and  regulations,  a  Program 
Description,  and  a  Memorandum  of 
Agreement  (MOA)  to  be  executed  by  the 
Regional  Administrator  of  EPA.  Region 
9  and  the  Director  of  ADEQ.  The  State 
submitted  a  modification  of  its  Attorney 
General's  Statement,  which  EPA 
received  on  October  10,  2003. 

Biosolids  and  the  State  Biosolids 
Management  Program 

Biosolids,  or  sewage  sludge,  are  the 
solids  separated  frtim  liquids  during 
treatment  at  a  domestic  or  municipal 
wastewater  treatment  plant  and  treated 
to  stabilize  and  reduce  pathogens.  EPA 
in  1993  adopted  standards  for 
management  of  biosolids  generated 
during  the  process  of  treating  municipal 
wastewater.  40  CFR  part  503.  The  part 
503  rules  establishes  standards  under 
which  biosolids  may  be  land  applied  as 
a  soil  amendment,  disposed  in  a  surface 
disposal  site,  or  incinerated,  and 
requirements  for  compliance  with  40 
CFR  part  258  if  placed  in  a  municipal 
landfill.  The  standards,  designed  to 
protect  public  health  and  the 
environment,  include  pollutant  limits., 
pathogen  reduction  requirements,  vector 
attraction  reduction  requirements,  and 
management  practices  specific  to  the 
use  or  disposal  option  selected. 

The  Arizona  biosolids  management 
program  imposes  requirements  on 
wastewater  treatment  plants,  biosolids 
appliers,  and  surface  disposal  site 
operators.  It  also  provides  for  the 
issuance  of  permits  under  certain 
conditions,  enforcing  the  standards  as 
necessary,  and  providing  guidance  and 
technical  assistance  to  members  of  the 
regidated  community.  The  program  also 
includes  a  state-specific  feature 
requiring  a  land  applier  to  register  an 
application  site  with  ADEQ  before 
biosolids  is  applied  to  the  site. 

Indian  Country 

Arizona  is  not  authorized  to  carry  out 
its  biosolids  management  program  in 
Indian  Country,  as  defined  in  18  U.S.C. 
1151. 
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Public  Notice  and  Comment  Procedures 

Copies  of  all  submitted  statements 
and  docimients  shall  become  a  part  of 
the  record  submitted  to  EPA.  All 
comments  or  objections  presented  in 
writing  to  EPA,  Region  9  and 
postmarked  within  45  days  of  this 
document  will  be  considered  by  EPA 
before  it  takes  final  action  on  Arizona's 
request  for  program  modification 
approval.  All  written  comments  and 
questions  regarding  the  biosolids 
management  program  should  be 
addressed  to  Matthew  Mitchell  at  the 
above  address.  The  public  is  also 
encouraged  to  notify  anyone  who  may 
be  interested  in  this  matter. 

Public  Hearing  Procedures 

At  the  time  of  this  notice,  a  decision 
has  not  been  made  as  to  whether  a 
public  hearing  will  be  held  on  Arizona's 
request  for  program  modification. 
During  the  comment  period,  any 
interested  person  may  request  a  public 
hearing  by  filing  a  written  request 
which  must  state  the  issues  to  be  raised 
to  EPA,  Region  9.  The  last  day  for  filing 
a  request  for  a  public  hearing  is  45  days 
from  the  date  of  this  notice;  the  request 
should  be  submitted  to  Matthew 
Mitchell  at  the  above  address.  Iil 
appropriate  cases,  including  those 
where  there  is  significant  public 
interest,  EPA  may  hold  a  public  hearing. 
Public  notice  of  such  a  hearing  will 
occur  in  the  Federal  Register  and  in 
enough  of  the  largest  newspapers  in 
Arizona  to  provide  statewide  coverage 
and  will  be  mailed  to  interested  persons 
at  least  30  days  prior  to  the  hearing. 

EPA's  Decision 

After  the  close  of  the  public  comment 
period,  EPA  will  decide  whether  to 
approve  or  disapprove  Arizona's 
application  for  approval  of  its  biosolids 
management  program.  EPA  will 
consider  and  respond  to  all  significant 
comments  received  before  taking  final 
action  on  Arizona's  request  for  the 
biosolids  program  approval.  The 
decision  will  be  based  on  the 
requirements  of  sections  405,  402  and 
304(i)  of  the  CWA  and  EPA  regulations 
promulgated  thereunder.  If  the  Arizona 
biosolids  management  program  is 
approved,  EPA  will  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  no  longer  serve  as 
the  primary  program  and  enforcement 
authority  for  biosolids  use  and  disposal 
within  Arizona.  EPA  will  remain  the 
authority  for  biosolids  use  and  disposal 
in  Indian  Country  within  Arizona.  The 
State's  program  will  operate  in  lieu  of 
the  EPA-administered  program. 


However,  EPA  will  retain  the  right, 
among  other  things,  to  object  to 
A23'DES  permits  proposed  by  Arizona 
and  to  take  enforcement  actions  for 
violations  as  allowed  by  the  CWA.  If 
EPA  disap  proves  Arizona's  biosolids 
managemc  nt  program,  EPA  will  notify 
the  State  c  f  the  reasons  for  disapproval 
and  of  anji  revisions  or  modifications  to 
the  State  f  rogram  that  are  necessary  to 
obtain  api  roval. 

Other  Fed  :ral  Statutes 

National  1  Ustoric  Preservation  Act 

Section  106  of  the  National  Historic 
Preservati  m  Act,  16  U.S.C.  470(f), 
requires  federal  agencies  to  take  into 
account  Ule  effects  of  their  undertakings 
on  historie  properties  and  to  provide  the 
Advisory  ]o\mcil  on  Historic 
Preservati  )n  (ACHP)  an  opportunity  to 
"comment  m  such  undertakings.  Under 
the  ACHP  s  regulations  (36  CFR  part 
800),  agen  :ies  consult  with  the 
appropria  e  State  Historic  Preservation 
Officer  (SI  IPO)  on  federal  undertakings 
that  have  he  potential  to  affect  historic 
properties  listed  or  eligible  for  listing  in 
the  Natioi  al  Register  of  Historic  Places. 
EPA,  Regi  )n  9  is  currently  in 
discussioi  is  with  the  Arizona  State 
Parks  Boa  d  (which  includes  the  SHPO) 
regarding  ts  determination  that 
approval  ( if  the  State  biosolids 
managemi  snt  program  would  have  no 
effect  on  1  istoric  properties  within  the 
State  of  A  izona. 

Endanger  id  Species  Act 

Section  7(a)(2)  of  the  Endangered 
Species  A  A  (ESA)  requires  that  all 
federal  ag  mcies,  in  consultation  with 
the  U.S.  F  ish  and  Wildlife  Service, 
insure  tha  t  any  actions  they  authorize, 
fund,  or  c  irry  out  are  not  likely  to 
jeopardiz(  i  the  continued  existence  of 
any  Fedei  ally-listed  threatened  or 
endangeri  id  species  or  result  in  the 
destructic  n  or  adverse  modification  of 
their  desi  ^ated  critical  habitat. 
Regulatio  is  for  consultation  under  ESA 
section  7  ue  codified  at  50  CFR  part 
402.  EPA  Region  9  has  initiated 
informal  ilSA  section  7  consultation 
with  the  1  J.S.  Fish  and  Wildlife  Service 
regarding!  Arizona's  request  for  approval 
of  its  biosolids  management  program. 

Regulatoi  y  Flexibility  Act 

General  Counsel  Opinion 
18, 1978),  EPA  has  long 
a  determination  to  approve 
State  Clean  Water  Act  (CWA) 
I  ubmission  to  constitute  an 
adjudicat  on  because  an  "approval," 
within  th ;  meaning  of  the 
Adminisl  rative  Procedure  Act  (APA), 
constitutes  a  "licence,"  which,  in  turn, 
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is  the  project  of  an  "adjudication."  For 
this  reason,  the  statutes  and  Executive 
Orders  that  apply  to  rulemaking  action 
are  not  applicable  here.  Among  these 
are  provisions  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601  et 
seq.  Under  the  RFA,  whenever  a  Federal 
agency  proposes  or  promulgates  a  rule 
under  section  553  of  the  APA,  after 
being  required  by  that  section  or  any 
other  law  to  publish  a  general  notice  of 
proposed  rulemaking,  the  Agency  must 
prepare  a  regulatory  flexibility  analysis 
for  the  rule,  imless  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the  Agency 
does  not  certify  the  rule,  the  regulatory 
fiexibility  analysis  must  describe  and 
assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule.  Even  if  the 
CWA  program  approval  were  a  rule 
subject  to  the  RFA,  the  Agency  would 
certify  that  approval  of  the  State 
proposed  CWA  program  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA's  action  to  approve  a  CWA  program 
merely  recognizes  that  the  necessary 
elements  of  the  program  have  already 
been  enacted  as  a  matter  of  State  law;  it 
would,  therefore,  impose  no  additional 
obligation  upon  those  subject  to  the 
State's  program.  Accordingly,  the 
Regional  Administrator  would  certify 
that  this  Arizona  biosolids  management 
program,  even  if  a  rule,  would  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
-  or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 


Federal  Register/ Vol.  68,  No.  225 /Friday,  November  21,  2003 /Proposed  Rules  65665 


or  lease  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Today's 
decision  includes  no  Federal  mandates 
for  State,  local  or  tribal  governments  or 
the  private  sector.  The  Act  excludes 
from  the  definition  of  a  "Federal 
mandate"  duties  that  arise  from 
participation  in  a  volimtary  Federal 
program,  except  in  certain  cases  where 
a  "Federal  intergovernmental  mandate" 
affects  an  annual  Federal  entitlement 
program  of  $500  million  or  more  which 
are  not  applicable  here.  Arizona's 
request  for  approval  of  its  biosolids 
management  program  is  voluntary  and 
imposes  no  Federal  mandate  within  the 
meaning  of  the  Act.  Rather,  by  having 
its  biosolids  management  program 
approved,  the  State  will  gain  the 
authority  to  implement  the  program 
within  its  jurisdiction,  in  lieu  of  EPA, 
thereby  eliminating  duplicative  State 
and  Federal  requirements.  If  a  State 
chooses  not  to  seek  authorization  for 
administration  of  a  biosolids 
management  program,  regulation  is  left 
to  EPA.  EPA's  approval  of  state 
programs  generally  may  reduce 
compliance  costs  for  the  private  sector, 
since  the  State,  by  virtue  of  the 
approval,  may  now  administer  the 
program  in  lieu  of  EPA  and  exercise 
primary  enforcement.  Hence,  owners 
and  operators  of  biosolids  management 
facilities  or  businesses  generally  no 
longer  face  dual  Federal  and  State 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  decision  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  biosolids 
management  facilities  that  will  become 
subject  to  the  requirements  of  an 
approved  State  biosolids  management 
program.  However,  small  governments 
that  own  and/or  operate  biosolids 
management  facilities  are  already 
subject  to  the  requirements  in  40  CFR 


parts  123  and  503  and  are  not  subject  to 
any  additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  biosolids 
management  program  and  any  revisions 
to  that  program,  these  same  small 
governments  will  be  able  to  own  and 
operate  their  biosolids  management 
facilities  or  businesses  under  the 
approved  State  program,  in  lieu  of  the 
Federal  program.  Therefore,  EPA  has 
determined  that  this  docmnent  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

Dated:  November  10,  2003. 
Alexis  Stranss, 

Acting  Regional  Administrator,  Region  9. 
[FR  Doc.  03-29177  Filed  11-20-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  53 

[WC  Doclwt  No.  (»-228;  FCC  03-272] 

Section  272(bK1)'s  "Operate 
Independently"  Requirement  for 
Section  272  Affiliates 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  initiates  an 
inquiry  regarding  the  Commission's 
rules  implementing  section  272(b)(1)  of 
the  Conmnmications  Act  of  1934,  as 
amended,  (the  Act)  seeking  comment  on 
whether  the  Conunission  should  modify 
the  rules  adopted  to  implement  section 
272(b)(l)'s  "operate  independently" 
requirement.  Specifically,  the 
Commission  seeks  comment  on  whether 
the  operating,  installation,  and 
maintenance  (OI&M)  sharing 
prohibition  is  an  overbroad  means  of 
preventing  cost  misallocation  or 
discrimination  by  Bell  operating 
companies  (BOCs)  against  unaffiliated 
rivals.  It  also  seeks  conunent  on  whether 
the  prohibition  against  joint  ownership 
by  BOCs  and  their  section  272  affiliates 
of  switching  and  transmission  facilities, 
or  the  land  and  buildings  on  which  such 
facilities  are  located,  should  be 
modified  or  eliminated. 
DATES:  Comments  are  due  December  8, 
2003,  and  Reply  Comments  are  due 
December  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christi  Shewman,  Attorney-Advisor, 
Wireline  Competition  Bureau,  at  (202) 
418-1686  or  via  the  Internet  at 
christi.shewman@fcc.gov. 


SUPm.EMENTARY  information:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  WC 
Docket  No.  03-228.  FCC  03-272, 
adopted  November  3,  2003,  and  released 
November  4,  2003.  The  complete  text  of 
this  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Portals  n,  445  12th  Street.  SW.. 
Room  CY-A257,  Washington,  DC  20554. 
This  document  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

1.  In  this  proceeding,  the  Commission 
seeks  comment  on  whether  the 
Commission  should  modify  or  eliminate 
its  rules  implementing  the  "operate 
independently"  requirement  of  section 
272(b)(1)  of  the  Act.  The  Commission's 
seven  years  of  experience  in 
implementing  the  Telecommunications 
Act  of  1996  leads  it  to  re-examine  the 
rules  designed  to  ensure  that  section 
272  affiliates  "operate  independently" 
as  required  by  the  statute.  The 
Commission  seeks  to  determine  whether 
these  rules  continue  to  strike  an 
appropriate  balance  between  allowing 
the  BOCs  to  achieve  efficiencies  within 
their  corporate  structures  and  protecting 
ratepayers  against  improper  cost 
allocation  and  competitors  against 
discrimination. 

2.  Background.  Sections  271  and  272 
establish  a  comprehensive  framework 
governing  BOC  provision  of  "interLATA 
service."  Pursuant  to  section  271, 
neither  a  BOC  nor  a  BOC  affiliate  may 
provide  in-region,  interLATA  service 
prior  to  receiving  section  271(d) 
authorization  from  the  Commission. 
Section  272  requires  BOCs,  once 
authorized  to  provide  in-region, 
interLATA  services  in  a  state  imder 
section  271,  to  provide  those  services 
through  a  separate  affiliate  until  the 
section  272  separate  affiliate 
requirement  sunsets  for  that  particular 
state.  Section  272  imposes  structiual 
and«transactional  requirements  on 
section  272  separate  affiliates,  including 
the  requirement  under  section  272(b)(1) 
to  "operate  independently"  from  the 
BOC. 

3.  In  the  Non-Accounting  Safeguards 
Order,  (62  FR  2927,  January  21,  1997). 
the  Commission  concluded  that  the 
"operate  independently"  language  of 
section  272(b)(1)  imposes  requirements 
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on  section  272  separate  affiliates  beyond 
those  detailed  in  section  272(b)(2) 
through  (b)(5].  As  a  result,  the 
Commission  adopted  rules  to 
implement  the  "operate  independently" 
requirement  that  prohibits  a  BOC  and  its 
section  272  affiliate  from  (1)  jointly 
owning  switching  and  transmission 
facilities  or  the  land  and  buildings  on 
which  such  facilities  are  located;  and  (2) 
providing  OI&M  services  associated 
with  each  other's  facilities.  Specifically 
with  regard  to  sharing  OI&M  functions, 
the  Commission's  rules  prohibit  a 
section  272  affiliate  from  performing 
OI&M  functions  associated  with  the 
BOC's  facilities.  Likewise,  they  bar  a 
BOC  or  any  BOC  affiliate,  other  than  the 
section  272  affiliate  itself,  from 
performing  OI&M  functions  associated 
with  the  facilities  that  its  section  272 
affiliate  owns  or  leases  from  a  provider 
other  than  the  BOC  with  which  it  is 
affiliated.  At  the  time  of  the  Non- 
Accounting  Safeguards  Order,  the 
Commission  reasoned  that  allowing 
joint  ownership  of  facilities  and  sharing 
of  OI&M  functions  between  BOCs  and 
their  272  affiliates  would  create 
opportunities  for  improper  cost 
allocation  and  discrimination  that  the 
separate  affiliate  requirement  was 
intended  to  prevent.  At  the  same  time, 
the  Commission  recognized  that 
restrictions  on  sharing  of  facilities  and 
services  impose  costs,  including 
inefficiencies  within  the  BOCs* 
corporate  structures,  and  that  the 
economies  of  scale  and  scope  inherent 
to  integration  produce  economic 
benefits  to  consumers.  The  Commission 
explained  that  it  was  "strik[ing]  an 
appropriate  balance  between  allowing 
the  BOCs  to  achieve  efficiencies  within 
their  corporate  structures  and  protecting 
ratepayers  against  improper  cost 
allocation  and  competitors  against 
discrimination." 

4.  Operating,  Installation, -and 
Maintenance  Functions.  The 
Commission  seeks  comment  on  whether 
the  cost  data  suggest  that  the  costs  of  the 
OI&M  sharing  prohibition  outweigh  the 
benefits.  It  seeks  comment  on  whether 
eliminating  the  prohibition  on  sharing 
OI&M  functions  would  materially 
in(::rease  the  BOCs'  ability  or  incentive 
to  discriminate  against  unaffiliated 
rivals  in  the  long  distance  market.  The 
Commission  also  seeks  comment  on' 
whether  it  would  diminish  the  ability  of 
the  Commission  to  monitor  and  enforce 
compliance  with  the  Act. 

5.  The  Commission  seeks  comment  on 
whether  the  potential  savings  to  be 
gained  by  BOC  operations  and  the 
potential  for  increased  interLATA 
competition  outweigh  any  benefits  from 
continuing  to  apply  the  OI&M  sharing 


prohibitic  a.  It  seeks  comment  on 
whether  t  le  OI&M  sharing  prohibition 
imposes  i:  lefficiencies  and  what  the 
extent  of  tfiose  inefficiencies  is.  The 
Commission  also  seeks  comment  on  the 
benefits  td  consumers  of  allowing  more 
integrated  OI&M  operations  between 
BOCs  anq  their  section  272  affiliates 
and  on  th^  magnitude  of  the  risks  and 
adverse  consequences  of  possible  anti- 
competitive conduct  facilitated  by 
OI&M  shiing.  Parties  are  asked  to 
address  iq  their  comments  the 
effectivei^ss  of  non-structural 
safeguard  >  alone,  rather  than 
maintaini  ig  the  OI&M  sharing 
prohibitic  n,  to  prevent  and  detect  cost 
misalloca  ion  and  discrimination. 
6.  foint  Facilities  Ownership.  In 
addition  1  a  the  OI&M  sharing 
prohibitic  n,  the  Commission  adopted  a 
rule  to  ira  plement  section  272(b)(1)  that 
prohibits  oint  ownership  of  switching 
and  transi  nission  facilities  or  the  land 
and  build  ings  on  which  such  facilities 
are  located.  Although  the  Commission 
reaches  n )  tentative  conclusion  with 
regard  to  his  restriction,  it  seeks 
comment  on  whether  it  is  needed  to 
prevent  c  )st  misallocation  and 
discriminiation.  Parties  are  asked  to 
identify  both  the  costs  and  benefits  of 
maintain  ag  or  eliminating  the  joint 
facilities  )wnership  restriction.  The 
Commiss  on  seeks  comment  on  whether 
existing  r  on-structviral  safeguards  are 
adequate  to  serve  the  purpose  that  the 
joint  faci  ities  ownership  restriction  was 
intended  to  serve.  Parties  are  also  asked 
to  discusi  whether  any  new  safeguards 
may  be  n  seded  in  the  event  that  the 
joint  faci  ities  ownership  restriction  is 
eliminate  d.  Finally,  commenters  should 
address  1  ow  a  conclusion  by  the 
Commiss  on  to  eliminate  both  the  joint 
facilities  jwnership  restriction  and  the 
OI&M  shi  iring  prohibition  would  relate 
to  the  Co  nmission's  conclusion  in  the 
Non-Acc  mnting  Safeguards  Orcfer  that 
the  "opei  ate  independently"  language 
of  sectioi  272(b)(1)  imposes  separate 
and  inde  jendent  requirements  on 
section  2  ^2  separate  affiliates  beyond 
those  del  liled  in  section  272(b)(2) 
through  4j)(5). 

Initial  Pi  perwork  Reduction  Act 
Certifica  ion 

7.  This  NPRM  may  contain  a  new  or 
modify  a  i  existing  information 
collectio:  i.  As  part  of  our  continuing 
effort  to  1  educe  paperwork  burdens,  we 
invite  thi  i  general  public  and  the  Office 
of  Manaf  ement  and  Budget  (0MB)  to 
take  this  opportunity  to  comment  on  the 
possible  :hanges  in  information 
collectio  1  contained  in  the  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  15  95,  Public  Law  104-13.  Public 


and  agenc:y  comments  are  due  60  days 
bom  the  date  of  publication  of  this 
NPRM  in  the  Federal  Register. 
Comments  should  address:  (1)  Whether 
the  possible  changes  in  the  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  functions  of  - 
the  Commission,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  Commission's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  any 
information  collected;  and  (4)  ways  to-^ 
minimize  the  burden  of  any  collection 
of  information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Initial  Regulatory  FlexibiUty 
Certification 

8.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  requires  that 
an  initial  regulatory  flexibility  analysis 
be  prepared  for  notice-and-comment 
rule  making  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "smedl  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  aoy  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

9.  In  this  NPRM,  the  Commission 
seeks  comment  on  whether  it  should 
modify  or  eliminate  the  rules  adopted  to 
implement  the  "operate  independently" 
requirement  of  section  272(b)(1)  of  the 
Act.  Specifically,  it  seeks  comment  on 
whether  the  OI&M  sharing  prohibition 
is  an  overbroad  means  of  preventing 
cost  misallocation  or  discrimination  by 
BOCs  against  imaffiliated  rivals.  The 
Commission  also  seeks  comment  on 
whether  the  prohibition  against  joint 
ownership  by  BOCs  and  their  section 
272  affiliates  of  switching  and 
transmission  facilities,  or  the  land  and 
buildings  on  whicii  such  facilities  are 
located,  should  be  modified  or 
eliminated.  The  rules  imder 
consideration  in  this  NPRM  apply  only 
to  BOCs  and  their  section  272  affiliates. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  small  business  size 
standard  specifically  applicable  to 
providers  of  incumbent  local  exchange 
service  and  interexchange  services.  The 
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closest  applicable  size  standard  under 
the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  This 
provides  that  such  a  carrier  is  small 
entity  if  it  employs  no  more  than  1,500 
employees.  None  of  the  four  BOCs  that 
would  be  affected  by  amendment  of 
these  rules  meets  this  standard.  The 
Commission  next  turns  to  whether  any 
of  the  section  272  affiliates  may  be 
deemed  a  small  entity.  Under  SBA 
regulation  121.103(a)(4),  "SBA  counts 
the*  *  *  employees  of  the  concern 
whose  size  is  at  issue  and  those  of  all 
its  domestic  and  foreign  affiliates  *  *  * 
in  determining  the  concern's  size."  In 
that  regard,  although  section  272 
affiliates  operate  independently  from 
their  affiliated  BOCs,  many  are  50 
percent  or  more  owned  by  their 
respective  BOCs,  and  thus  would  not 
qualify  as  small  entities  under  the 
applicable  SBA  regulation.  Moreover 
even  if  the  section  272  affiliates  were 
-   not  "affiliates"  of  BOCs.  as  defined  by 
SBA,  as  many  are,  the  Commission 
estimates  that  fewer  than  fifteen  section 
272  affiliates  would  fall  below  the  size 
threshold  of  1,500  employees. 
Particularly  in  light  of  the  fact  that 
Commission  data  indicate  tiiat  a  total  of 
261  companies  have  reported  that  their 
primary  telecommunications  service 
activity  is  the  provision  of 
interexchange  services,  the  fifteen 
section  272  affiliates  that  may  be  small 
entities  do  not  constitute  a  "substantial 
number."  Because  the  proposed  rule 
amendments  directly  affect  only  BOCs 
and  section  272  affiliates,  based  on  the 
foregoing,  the  Commission  concludes 
that  a  substantial  number  of  small 
entities  will  not  be  affected  by  our 
proposal. 

10.  Accordingly,  for  the  reasons  set 
forth  above,  the  Commission  certifies 
that  the  proposals  in  this  NPRM.  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  send  a  copy  of  the 
Notice,  including  a  copy  of  this  Initial 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA.  This  initial  certification  will  also 
be  published  in  the  Federal  Register. 
Ordering  Clauses 

1 1 .  Accordingly,  pursuant  to  the 
authority  contained  in  sections  2,  4(i)- 
(i).  272,and303(r)ofthe 
Commimications  Act  of  1934  as 
amended,  47  U.S.C.  152.  154(i)-(j),  272 
303(r),  this  Notice  of  Proposed 
Rulemaking  is  Adopted. 

12.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  Send  a  copy  of 
tins  Notice  of  Proposed  Rulemaking 
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including  the  Initial  Regulatory 
Flexibility  Certification,  to  the  Chief 
Counsel  for  Advocacy  of  tiie  Small 
Business  Administi-ation.  in  accordance 
witii  the  R^ulatory  Flexibility  Act. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[PR  Doc.  03-29054  Filed  11-20-03;  8:45  am) 
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SUMMARY:  In  this  document,  we 
(NHTSA)  propose  two  regulatory 
alternatives  to  amend  the  motorcycle 
conti-ols  and  displays  standard.  Each 
alternative  would  require  that  for 
certain  motorcycles  without  a  clutch 
control  lever,  the  rear  brakes  be 
conti-oUed  by  a  lever  located  on  the  left 
hMidlebar.  We  also  request  comment  on 
industiy  practices  and  plans  regarding 
conti-ols  for  motorcycles  witii  integrated 
brakes.  Finally,  we  propose  minor 
changes  to  a  table  in  tiie  motorcycle 
controls  and  displays  standard.  This 
rulemaking  responds  to  a  petition  fiDm 
Vectrix  Corporation. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  tiiat 
Docket  Management  receives  them  not 
later  than  January'  20,  2004. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401,  400 
Seventii  Sti-eet.  SW..  Washington,  DC 
20590.  Ahernatively,  you  may  submit 
your  comments  electi-onicallv  by  logging 
onto  tile  Docket  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
view  instructions  for  filing  your 
comments  electi-onically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  tiie  docket  number  of 
this  document. 

You  may  call  the  Docket  at  (202)  366- 
9324.  You  may  visit  the  Docket  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday 
except  for  Federal  holidays. 


FOR  RIRTNER  MFORaUTION  CONTACT:  For 

non-legal  issues,  you  may  call  Mr 
Michael  Pyne.  Office  of  Crash 
Avoidance  Standards  at  (202)  366-4171 
His  FAX  number  is  (202)  493-2739.  For 
legal  issues,  you  may  call  Ms.  Dorothy 
Nakama,  Office  of  tiie  Chief  Counsel  at 
(202)  366-2992.  Her  FAX  number  is 
(202)  366-3820.  You  may  send  mail  to 
both  of  these  officials  at  National 
Highway  Traffic  Safety  Administration 
400  Seventii  St..  SW..  Washington,  DC 

SUPPI^MENTARY  INFORMATION: 
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Proposed  Regulator}'  Text 

I.  What  Does  FMVSS  No.  123  State  at 
Present? 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  123,  Motorcycle 
controls  and  displays,  specifies 
requirements  for  tiie  location,  operation, 
identification,  and  illumination  of 
motorcycle  controls  and  displays.  The 
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purpose  of  FMVSS  No.  123  is  to 
minimize  accidents  caused  by  operator 
error  in  responding  to  the  motoring 
environment,  by  standardizing  certain 
motorcycle  controls  and  displ^s. 

Among  other  requirements,  FMVSS 
No.  123  (at  S5.2.1,  Table  1)  requires  the 
control  for  a  motorcycle's  rear  brakes  to 
be  located  on  the  ri^t  side  of  the 
motorcycle  and  be  operable  by  the 
rider's  right  foot.  Section  S5.2.1  at  Table 
1  also  requires  the  control  for  a 
motorcycle's  firont  brakes  to  be  located 
on  the^ght  handlebar. 

Although  the  rear  brake  control  is 
generally  operated  by  the  rider's  right 
foot,  FMVSS  No.  123  permits  a  "motor- 
driven  cycle"  ^  to  have  its  rear  brake 
controlled  by  a  lever  on  the  left 
handlebar.  FMVSS  No.  123  also  states 
that,  if  a  motorcycle  has  an  "automatic 
clutch"  {i.e.,  a  transmission  which 
eliminates  the  need  for  a  clutch  lever) 
and  a  supplemental  rear  brake  control 
(in  addition  to  the  right  foot  control), 
the  supplemental  control  must  be 
located  on  the  left  handlebar.  If  a 
motorcycle  is  equipped  with  a  single 
control  for  both  the  front  and  rear 
brakes,  that  control  must  be  located  and 
operable  in  the  same  manner  as  a  rear 
brake  control. 

n.  How  Did  This  Rulemaking  Begin?— 
Vectrix  Petition 

'     In  a  lettijr  dated  November  4, 1998, 
the  Vectrix  Corporation  of  New  Bedford, 
Massachusetts,  manufacturers  of  electric 
scooters,  petitioned  for  rulemaking  to 
change  the  rear  brake  control 
reqiiirement  in  FMVSS  No.  123  to 
permit  the  "rear  brake  to  be  actuated  by 
the  left  hand  for  vehicles  with  an 
automatic  or  fixed  ratio  [single  speed] 
transmission." 

The  regulatory  change  proposed  in 
Vectrix's  petition  would  result  in  any 
motorcycle  (not  just  a  motor-driven 
cycle)  having  its  rear  brake  control  on 
the  left  handlebar,  as  long  as  a  clutch 
lever  (which  otherwise  would  have  to 
be  placed  on  the  left  handlebar)  was  not 
present.  Vectrix  stated  the  following 
about  motorcycles  without  clutch 
levers: 

(Tlhe  left  hand  of  the  rider  is  free  to  operate 
a  brake  lever,  making  the  foot  pedal 
mechanism  unnecessary.  Left  hand  broking  is 
also  more  desirable  from  the  standpoint  of 
international  harmonization,  since 
motorcycles  and  scooters  with  automatic  or 
fixed  ratio  transmissions  sold  in  Europe  and 
Asia  have  rear  brake  controls  mounted  on  the 
left  handlebar.  The  rear  brake  pedal  required 
for  sale  in  the  United  States  would  not  meet 
with  much  acceptance  in  European  and 
Asian  markets,  and  manufacturers  seeking  to 


sell  products 
face  the  uc 
producing 


tMO 


both  domestically  and  abroad 
unn<  cessary  complication  of 
separate  models. 

dated  August  29,  2002, 
"  Vectrix's  petition  for 


graited 


In  a  letter 
NHTSA_ 
rulemaking 

m.  Why  NMTSA  Granted  This 
Petition — ^P  ititions  for  Temporary 
Exemption 

NHTSA  <  ecided  to  grant  Vectrix's 
petition  for  rulemaking  in  light  of  a 
number  of  i  ecent  petitions  we  have 
received  re  [nesting  temporary 
exemption  xom  the  rear  brake  location 
requiremei  t  of  FMVSS  No.  123.  Since 
1999,  we  h  ive  granted  several  petitions 
for  temper!  xy  exemption  from  the  brake 
control  loc  ition  requirements. ^  These 
petitions  h  ive  come  from  manufacturers 
of  scooters  with  automatic 
transmissii  ns  and  handlebar-mounted 
brake  conti  ols,  which  is  a  common 
arrangemei  it  for  scooters  sold  in  Europe, 
Asia,  and  c  ther  parts  of  the  world 
outside  of  he  United  States.  These 
manufactu  rers  wished  to  sell  their 
scooters  in  the  United  States  but  were 
prevented  rom  doing  so  by  the 
requiremei  it  that  motorcycles  be 
equipped  i  vi\h  a  right  foot  control  for 
the  rear  br  ike.  Their  scooters  would  be 
able  to  me  Jt  all  other  Federal  motor 
vehicle  sai  ety  standards  applicable  to 
motorcycli  ss. 

A.  Aprilia  s  Petition  for  Temporary 
Exemptioi 

Aprilia 
first  mamJfacturer 


Aj  rilia 
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*  "a  motoicycle  with  a  motor  that  produces  five 
fanke  hanepower  or  less"  (49  CFR  section  571.3) 
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p.A.  of  Noale,  Italy,  was  the 
.-icturer  to  petition  for  a. 
exemption  from  S5.2.1  (Table 
No.  123.  For  the  rear 

I's  Leonardo  150 

had  a  left  handlebar  control, 

foot  control  specified  in 
I.  123.  Aprilia  petitioned  to  be 
use  the  left  handlebar  as 
for  the  rear  brake  control  for 
150.  The  Leonardo's  150 
produces  more  than  the  five 
maximum  permitted  for 
cycles,  so  that  it  could  not 


Leonardo  150  sport  (64  FR  44264, 8/ 

150  touring,  reissued  (65  FR  1225, 

l^bana  150  cruiser  (66  FR  59519, 11/28/ 


Electric  scooter  (64  FR  45585,  8/20/ 


.p.A.;  Torpedo  125,  Formula  125, 
and  Millenium  150  (64  FR  58127, 


Vespa  ET4  125  and  150  (65  FR  64741. 


NSS250  (65  FR  69130, 11/15/00); 
59519,  11/28/01). 
Products,  Inc.  dba  Bajaj  USA:  SafBre  90cc 
7/27/01). 

petitions  has  allowed  the 
to  sell  up  to  2500  of  each 
noncomply  ng  scooter  in  the  United  States  during 
the  two-yea  r  period  of  exemption. 
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have  its  rear  brake  controlled  by  a  lever 
on  the  left  handlebar.  According  to 
Aprilia,  the  frame  of  the  Leonardo  "has 
not  been  designed  to  moimt  a  right  foot 
operated  brake  pedal,  which  is  a 
sensitive  pressure  point  able  to  apply 
considerable  stress  to  the  fi^me,  causing 
failure  due  to  fatigue  *  *  *"  Aprilia,  as 
a  motor  vehicle  manufacturer  new  to  the 
U.S.  market,  stated  that  it  "intends  to 
begin  sales  into  the  United  States  for 
market  testing  purposes  during  the  1999 
sales  year  and  would  like  to  present  a 
model  line  including  the  Leonardo  150 
motorcycle."  Without  NHTSA's  grant  of 
a  temporary  exemption  ftom  S5.2.1,  of 
FMVSS  No.  123,  Aprilia  wotdd  not  have 
been  able  to  sell  the  vehicle  in  the 
United  States.  Aprilia  requested  an 
exemption  for  calendar  years  1999  and 
2000. 

B.  Motorcycle  Crash  Causation  Studies 

When  NHTSA  received  Aprilia's 
petition,  there  was  little  current 
information  available  on  motorcycle 
crashes  with  adequate  detail  to  identify 
important  issues  such  as  to  what  extent 
riders'  unfamiliarity  with  motorcycle 
controls  results  in  crashes.  Earlier 
studies  in  the  area  of  motorcycle  crash 
causation  indicated  that  ineffective  use 
-  of  brakes  is  a  problem  area  for  crash- 
involved  motorcyclists.  NHTSA's  1981 
Report  on  Motorcycle  Accident 
Causation  {DOT-HS-805-862),  which  is 
still  the  most  comprehensive  study  of 
motorcycle  crashes,  cites  lack  of  rider 
experience  with  the  motorcycle  as  an 
important  cause  of  crashes.  Lack  of  rider 
experience  may  include  tmfamiliarity 
with  the  controls.  The  report's  in-depth 
review  of  900  cases  showed  that  riders 
lacked  emergency  braking  skills,  used 
boat  and  rear  brakes  together  in  only  17 
percent  of  the  crashes  and  used  the  rear 
brake  alone  in  18.5  percent  of  the 
crashes.  After  reviewing  crash 
information  and  conducting  interviews, 
the  report  concluded  that  riders  failed  to 
use  basic  motorcycle  riding  skills  diuing 
emergencies.  The  report  suggested  that 
the  most  obvious  non-regulatory 
solution  to  riders'  poor  brake 
application  skills  was  for  riders  to  gain 
more  experience  and  twining  for 
emergencies. 

In  a  1998  paper  titled  "Motorcycle 
Braking  Controls — ^An  Ergonomic 
Dilemma,"  ^  Rudolph  G.  Mortimer  of  the 
University  of  Illinois,  Urbana- 
Champaign,  pointed  out  that  in  the 
instant  of  an  emergency,  riders  often  do 
not  use  the  front  brake  effectively. 
Mortimer  concluded  that  motorcyclists 
often  favored  the  rear,  foot-operated 


^Proceedings  of  the  Silicon  Valley  Ergonomics 
Conference  and  Exposition,  ErgoCon  '98. 


F«d«d  Rgjbter/Vol.  68.  No.  225/Fridav.  Noveinber  21,  2003/Prono^H  Bni- 


brake  in  normal  driving  and  that  it  was 
therefore  not  surprising  that  they  mostly 
used  the  rear  brake  when  a  crash  was 
imminent. 

These  research  reports  provided 
valuable  information  in  an  area  where 
reliable  data  are  scarce.  However,  it  is 
not  clear  from  the  reports  or  any  other 
available  hterature  whether  the  reliance 
of  riders  on  the  rear  brake  in 
emergencies  has  anything  to  do  with  the 
placement  of  the  rear  brake  control. 
More  specifically,  the  reports  did  not 
add  to  our  understanding  whether  lack 
of  standardization  of  the  controls  caused 
nder  error  in  emergencies,  or  if  overall 
imfamiliarity  with  the  motorcycle  was 
the  more  important  factor  in  crashes. 

The  agency  is  addressing  other 
motorcycle  safety  issues  by  issuing  a 
Motorcycle  Safety  Program  (January 
2003),  which  calls  for  new  program 
actions  to  supplement  existing 
initiatives  to  reduce  the  number  of 
*  motorcycle  fatalities  and  injuries. 
Motorcyclist  fataliUes  have  increased 
from  2,116  in  1997  to  3.181  in  2001.  an 
increase  of  over  50  percent.  The 
Motorcycle  Safety  Program  may  be 
viewed  at  http://www.nhtsa.dot.gov/ 
people/injury/pedbimot/motoTcycle. 

C.  Brake  Control  Location  StudyFunded 
byAprilia 

Because  the  available  studies  did  not 
show  a  connection  between  rear  brake 
control  location  and  crashes,  before  we 
granted  Apriha's  petition  for  temporary 
exemption  for  the  Leonardo  1 50,  we 
asked  Aprilia  to  comment  on  our 
concern  that  a  left  hand  rear  brake 
control  on  a  vehicle  that  is  more 
powerful  than  a  motor-driven  cycle  may 
confuse  riders,  resulting  in  crashes.  As 
earlier  stated,  the  purpose  of  FMVSS 
No.  123  is  to  "minimize  accidents 
caused  by  operator  error  in  responding 
to  the  motoring  environment,  by 
standardizing  certain  motorcycle 
controls  and  displays."  Our  concern 
was  that  differing  rear  brake  control 
locations  may  contribute  to 
unfamiliarity  with  a  motorcycle's 
controls  and  thus  degrade  a  rider's 
overall  braking  reaction  beyond  what 
would  exist  on  a  motorcycle  with  a 
conventionally  configured  (right  foot 
operable)  control. 

Aprilia  responded  by  hiring  Carter 
Engineering  of  Franklin,  Tennessee,  to 
conduct  a  study  comparing  braking 
reaction  times  of  riders  on  an  Aprilia 
scooter  without  a  foot  brake  and  a 
conventional  scooter  with  a  foot  brake 
The  report  on  that  effort,  "Motor  Scooter 
Braking  Control  Study"  (Report  No.  CE- 
99-APR-05.  May  1999),  may  be 
reviewed  at  the  Department  of 
Transportation's  Docket  at  http:// 
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dms.dot.gov.  Docket  No.  NHTSA-98- 
4357. 

In  the  Carter  Engineering  study,  t^st 
subjects  (adults  test-riding  the  scooters) 
compared  rear  braking  on  a  Leonardo 
150  with  a  Yamaha  XC-125  Riva  with 
^conventional  foot-operated  rear  brake. 
The  two  test  scooters  were  arranged 
side-by-side  facing  a  traffic  signal  light 
positioned  several  yards  away  at 
approximately  eye  level.  Test  subjects 
with  varying  degrees  of  motorcycle 
nding  experience  were  selected 
randomly  from  among  dealership 
employees  and  customers.  Each  subject 
simulated  "riding"  both  models,  which 
were  stationary  on  their  center  stands 
during  the  testing.  The  test  subjects 
responded  to  the  traffic  signal  by 
activating  the  brakes  whenever  a  red 
light  was  observed.  The  subjects' 
braking  reaction  times  were  measured 
electronically. 

The  study  concluded  that  the 
subjects'  braking  response  times  on  the 
Leonardo  were  shorter  on  average  than 
those  measured  on  the  Yamaha  scooter 
with  conventional  right-foot  mounted 
brake  controls.  Aprilia  commented  that 
"jojverall,  the  test  subjects'  reaction 
times  on  the  Leonardo  were 
approximately  20  percent  quicker  than 
their  reaction  times  on  tiie  conventional 
motorcycle."  Aprilia  stated  its  belief 
that  "a  less  complex  braking 
an-angement  Uke  that  of  the  Leonardo 
will  improve  rider  reaction  in  an 
emergency  situation." 

We  note  tiiat  the  test  subjects,  selected 
at  a  franchised  dealer  of  Honda,    ' 
Yamaha,  Suzuki  and  Kawasaki 
motorcycles,  were  either  employees  or 
customers  of  tiie  dealership.  As  such,  all 
test  subjects  presumably  have 
experience  in  riding  motorcycles  or 
scooters,  and  are  probably  not  novice      - 
riders.  We  have  no  indication  of  how 
much  the  test  subjects  knew  about  the 
study,  or  whether  they  were  informed  of 
what  would  be  the  desired  braking 
results,  from  Aprilia's  and  Carter 
Engineering's  viewpoint. 

Nevertheless,  Aprilia  did  provide 
some  evidence,  in  the  form  of  the  Carter 
Engineering  report,  showing  that 
American  riders  do  not  appear  to 
hesitate  in  using  a  left  handlebar- 
mounted  rear  brake  conti-ol  and  tiiat 
riders  may  actually  gain  some  benefit  in 
tiieu:  braking  response  time.  Based  in 
part  on  the  Carter  Engineering  study,  we 
^ted  the  Aprilia  petition,  interpreting 
the  Carter  Engineering  report  as  an 
indication  that  the  Leonardo  150  rider's 
braking  response  was  not  likely  to  be 
degraded  by  the  different  placement  of 
the  brake  controls,  thus  addressing  our 
main  safety  concern  and  meeting  the 


stahitory  requirement  for  grant  of  an 
exemption. 

D.  Search  ofNHTSA's  Consumer 
Complaint  Database 

As  an  additional  measure  to 
determine  whether  there  is  a  safety- 
related  problem  with  placement  of  tiie 
motorcycle  rear  brake  control,  we 
conducted  a  search  of  the  NHTSA 
database  of  consumer  complaints, 
recalls,  and  service  bulletins  to  look  for 
problems  arising  from  motorcycle  brake 
contit)ls.  We  found  only  one  complaint 
since  1995  directiy  relating  to  brake 
contix)ls.  hi  tiiat  complaint,  tiie  owner  of 
a  model  year  1997  touring  motorcycle 
complained  tiiat  the  right  foot  brake  was 
in  a  "somewhat  awkward  position," 
requiring  the  rider  to  rotate  his  ankle  too 
tar  downward  to  achieve  effective  brake 
activation.  Although  FMVSS  No.  123 
specifies  for  the  rear  brake  conti-ol 
downward  motion  for  the  operator's 
right  foot,  the  range  of  motion  to  actuate 
motorcycle  foot  brakes  is  not  an  aspect 
of  performance  regulated  in  FMVSS  No. 

IV.  The  Regulatory  Alternatives  for 
Rear  Brake  Control  Location 

Witii  tiie  motorcycle  crash  causation 
studies  and  Carter  Engineering  tests  as 
background,  we  propose  two  regulatory 
alternatives  for  tiie  rear  brake  contit)l 
location.  After  considering  the 
comments  on  this  proposal,  we  will 
adopt  one  of  tiie  alternatives  in  tiie  final 
rule.  The  first  alternative  would  require 
the  rear  brake  conti-ol  to  be  located  on 
the  left  handlebar  for  any  motorcycle 
that  lacks  a  clutch,  regardless  of  tiie 
motorcycle's  configuration.  The  second 
alternative  would  require  the  left 
handlebar  location  only  for  clutchless 
motorcycles  tiiat  are  "scooters,"  a  newly 
defined  subset  of  motorcycles.  Under 
eitiier  alternative,  all  otiier  motorcycles 
would  meet  present  FMVSS  No.  123 
rear  brake  location  requirements  tiiat  tiie 
rear  brake  is  operated  by  a  right  foot 
control. 

A.  First  Alternative 

We  propose  the  following  as  the  first 
alternative:  FMVSS  No.  123  would 
specify  two  brake  control 
configurations.  The  factor  detemiming 
which  of  the  two  configurations  the 
motorcycle  manufacturer  must  use 
would  be  determined  by  whether  the 
motorcycle  is  equipped  witii  a  clutch 
lever.  Motorcycles  with  a  clutch  lever 
would  be  required  to  have  the  rear  brake 
control  on  the  right  side  operated  by  tiie 
nder's  right  foot.  Motorcycles  witiiout  a 
clutch  lever  would  be  required  to  have 
the  rear  brake  contit)!  on  the  left 
handlebar  and  would  have  the  option  of 


a  supplemental  control  on  the  right  side 
operated  by  the  rider's  right  foot.  For  the 
frpnt  brake  control.  FMVSS  No.  123 
woiild  continue  to  require  a  lever  on  the 
right  handlebar  in  all  cases. 

If  FMVSS  No.  123  is  amended  in 
accordance  with  the  first  regulatory 
alternative,  the  present  optional 
configiiration  allowed  on  motor-driven 
cycles  (presently  specified  in  FMVSS 
No.  123's  Table  1,  Column  2,  Item  11) 
would  become  mandatory  on  any 
motorcycle  without  a  clutch  lever. 
Motorcycles  without  a  clutch  control 
include  those  with  automatic 
transmissions,  single  speed  motorcycles, 
and  possibly  in  the  future,  motorcycles 
with  manual  transmissions  but 
automatic  clutches. 

Regarding  motorcycles  with  automatic 
transmissions,  FMVSS  No.  123  at  S5.2.1 
presently  states:  "If  a  motorcycle  with 
an  automatic  clutch  is  equipped  with  a 
supplemental  rear  brake  control,  the 
control  shall  be  located  on  the  left 
handlebar."  Under  the  first  alternative 
proposal,  this  requirement  would  be 
modified  because,  on  motorcycles  with 
automatic  transmissions,  manufacturers 
may  wish  to  provide  a  right  foot  control 
in  addition  to  the  left  handlebar  control 
for  the  rear  brake.  In  effect,  the  brake 
control  configuration  for  automatic 
transmission  motorcycles  would  remain 
exactly  the  same  as  FMVSS  No.  123 
presently  specifies,  but  the  right  foot 
control,  rather  than  the  left  handlebar 
control,  would  be  considered  the 
supplemental  control. 

B.  Second  Alternative 

For  the  second  alternative,  we 
propose  a  regulatory  approach  for  the 
U.S.  similar  to  what  is  ^ready  specified 
in  European  countries  and  in  Japan.  We 
propose  that  FMVSS  No.  123  require 
that  scooters  without  manual  clutch 
levers  have  their  rear  brake  control 
located  on  the  left  handlebar.  This 
alternative  would  define  "scooter"  as  a 
subset  of  motorcycles.  We  propose  to 
use  the  "platform"  on  a  motorcycle  as 
the  characteristic  distinguishing 
"scooters"  from  "motorcycles."  As 
further  explained  below,  the  ECE 
regulation  allows  the  left  handlebar 
location  that  we  propose  to  require 
under  this  alternative.  Specifying  the 
left  handlebar  location  for  the  rear  brake 
control  would  maintain  the  bluest 
degree  of  international  harmonization. 

1.  How  a  "Scooter"  Differs  From  Other 
"Motorcycles" 

Scooters  can  be  distingiiished  from 
other  motorcycles  by  a  nmnber  of  design 
characteristics.  First,  they  have  a  step- 
through  frame  architecture  that  leaves 
the  space  directly  in  front  of  the  rider's 
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seat  largely  open  to  allow  the  rider  to 
mount  the  i  leat  without  having  to  swing 
a  leg  over  ii  In  contrast,  other 
motorcycle^  almost  always  have  their 
gas  tanks  and  engines  located  in  the 
space  forward  of  the  seat  and  have  rigid 
frame  mem  iers  located  there. 

Second,  cooters  are  characterized  by 
having  a  pi  atform  or  floorboard  for  the 
rider's  feet  built  into  the  body  structxu«. 
The  platfoi  ms  are  in  contrast  with  the 
foot  pegs  u  sed  on  other  motorcycles. 
Some  other  motorcycles  may  be 
equipped  with  individual  platforms  or 
floorboard  i  for  each  of  the  rider's  feet, 
but  the  inc  ividual  platforms  usually  are 
not  part  of  the  body  structure  of  the 
motorcych  as  are  the  platforms  on  a 
scooter. 

It  is  also  noted  that  although  they  are 
usually  sn  aller  than  full-size 
motorcycli  is,  scooters  often  have  engines 
generating  more  than  five  horsepower. 
Because  ti  ey  may  exceed  five 
horsepow(  r,  scooters  may  not  qualify  as 
"motor-dr  ven  cycles"  as  defined  in  49 
CFR  part  J  71.3. 

2.  Advanc  ng  International 
Harmoniz  ition 

Most  of  the  scooter  models  which 
have  been  granted  exemptions  from 
FMVSS  nJ).  123's  rear  brake  control 
placemen  requirements  are  identical  to 
scooter  m^  )dels  sold  in  Europe  asd 
Japan.  Cui  rently,  there  is  no  regulatory 
or  statutoi  y  definition  in  the  Federal 
motor  vet  icle  safety  standards 
distinguis  ling  scooters  from  other 
motorcycles.  However,  a  relevant 
international  regulation  distinguishing 
scooters  from  other  motorcycles  is 
United  Nitions  ECE  Regulation  No.  60, 
Addendujn  59,  which  is  the  basis  for 
national  ^gulations  concerning 
motorcyc  e  controls  in  many  European 
coimtries  and  Japan.  ECE  Regulation  No. 
60,  Addei  idum  59  includes  a  definition 
of  the  ten  a  "platform"  which  means 
"that  pari  of  the  vehicle  on  which  the 
driver  pis  ces  his  feet,  when  seated  in 
the  norm  il  driving  position,  in  the  case 
that  the  v  ehicle  is  not  equipped  with 
riding  pe  lals  or  footrests  for  the  driver." 
The  "ridi  ag  pedals"  refers  to  the  pedals 
on  mopeas,  like  those  on  bicycles,  for 
propulsion.  "Footrests"  are  defined  in 
the  ECE  standard  as  "the  projections  on 
either  side  of  the  vehicle  on  which  the 
"driver  places  his  feet  when  seated  in  the 
driving  position,"  and  they  usually  are 
in  the  foim  of  foot  pegs. 

ECE  Regulation  No.  60,  Addendum  59 
allows  a  platform-equipped  motorcycle, 
i.e.,  a  scooter,  to  have  its  rear  brake 
controlled  by  a  lever  on  the  left 
handlebtr  if  the  scooter  has  an 
automatic  transmission.  If  the  scooter 
has  a  ma  aual  transmission,  it  must  have 


a  foot  control  on  the  right  side  for  the   ~^ 
rear  brake. 

We  note  that  ECE  Regtilation  No.  60. 
Addendum  59  limits  the  iise  of  a  left 
handlebar  lever  for  the  rear  brake  to 
motorcycles  which,  in  addition  to 
having  a  platform,  "have  a  maximum 
design  speed  not  exceeding  100  km/h." 
One  hundred  kilometers  per  hour  (or  62 
miles  per  hour),  once  was  a  speed 
beyond  the  capability  of  most  scooters, 
but  today  many  scooters  can  exceed  it. 
According  to  information  provided  by 
Honda  Motor  Co.  and  A'prilia, 
manufacturers  in  Europe  and  Japan  are 
not  required  by  the  regulations  of  the 
individual  nations  in  which  they  market 
their  scooters  to  adhere  to  the  100  km/ 
h  maximum  design  speed  portion  of  the 
requirement  for  placement  of  the  rear 
brake  control.  The  end  result  has  been 
that  scooters  almost  universally  have 
their  rear  brake  controls  located  on  the 
left  handlebars  (since  they  also  have 
automatic  transmissions),  even  if  they 
can  attain  speeds  in  excess  of  100  km/ 

The  approach  taken  in  the  second 
alternative  describes  motorcycles  for 
which  temporary  exemptions  for  rear 
brake  control  placement  were  sought 
because  the  motorcycles  were 
constructed  to  meet  ECE  Regulation  No. 
60,  Addendum  59  (except  for  the  100 
km/h  maximum  speed  requirement). 
The  approach  taken  in  the  second 
regulatory  alternative  would  also 
achieve  a  measure  of  international 
harmonization  with  existing  global 
regulations  that  has  previously  been 
lacking. 

3.  Supplemental  Rear  Brake  Controls 

Regarding  supplemental  rear  brake 
controls,  under  the  second  alternative 
the  present  regulatory  statement  in 
S5.2.1  ("If  a  motorcycle  with  an 
automatic  clutch  is  equipped  with  a 
supplemental  rear  brake  control,  the 
control  shall  be  located  on  the  left 
handlebar.")  is  still  applicable  because 
most  motorcycles  would  continue  to 
have  a  right  foot  pedal  to  control  their 
rear  brakes,  and  a  supplemental  rear 
brake  control  would  be  located  on  the 
left  handlebar  if  no  clutch  lever  was 
present,  as  FMVSS  No.  123  requires  at 
present.  However,  imder  this 
alternative,  it  would  be  necessary  to 
specify  that,  if  a  platform-type 
motorcycle  (scooter)  with  an  automatic 
transmission  has  a  supplemental  rear 
brake  control,  it  must  be  a  right  foot 
pedal.  We  have  proposed  this  change  in 
S5. 2.1  of  the  draft  regulatory  language  of 
the  second  alternative. 
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C.  Motorcycles  With  Integrated  Braking 

1.  The  Honda  Petition  for  Temporary 
Exemption 

Among  the  requests  for  temporary 
exemption  from  FNfVSS  No.  123's  right 
foot  rear  brake  control  requirements  was 
one  from  American  Honda  Motor 
Company,  Inc.  for  its  NSS250  scooter, 
also  called  the  "Reflex."  The  NSS250 
scooter  is  equipped  with  an  integrated 
braking  system  which  replaces  the 
dedicated  rear  brake  control  with  a 
control  connected  to  the  rear  brake 
caliper  but  also  to  one  piston  of  the 
multi-piston  front  caliper,  thus 
providing  partial  front  brake  application 
along  with  rear  brake  apphcation.  hi 
accordance  with  FMVSS  No.  123,  a 
separate  front  brake  control  on  the  right 
handlebar  activates  the  remaining  front 
caliper  pistons. 

At  present.  FMVSS  No.  123  at  S5.2  1 
specifies  that,  if  provided,  an  integrated 
brake  control  must  be  located  and 
operable  in  the  same  manner  as  a  rear 
brake  control.  This  provision  addresses 
motorcycles  which  have  only  a  single 
control  for  all  braking  functions,  i.e., 
those  without  separate  front  and  rear 
brake  controls.  It  also  addresses  systems 
=^   with  two  separate  controls  in  which  one 
of  the  two  is  a  control  that  applies 
braking  force  to  both  brakes,  as  in  the 
case  of  the  NSS250. 

Under  both  proposed  regulatory 
alternatives,  on  any  motorcycle  with  a 
manual  clutch,  the  control  for  an 
integrated  brake  system  would  have  to 
be  on  the  right  foot  pedal  since  that 
would  be  the  required  location  of  the 
rear  brake  control.  For  clutchless 
motorcycles,  the  first  alternative  would 
require  that  a  control  for  an  integrated 
brake  system  be  located  on  the  left 
handlebar.  Under  the  second 
alternative,  for  clutchless  scooters,  there 
must  be  a  control  for  an  integrated  brake 
system  on  the  left  handlebar.  For  all 
other  clutchless  motorcycles,  the  second 
alternative  would  require  the  integrated 
brake  system  control  to  be  on  the  right 
foot  pedal. 

On  the  Honda  NSS250,  for  example 
the  integrated  brake  system  control  is 
considered  the  rear  brake  control  since 
It  acts  primarily  on  the  rear  brake 
caliper  and  is  the  only  rear  brake  control 
provided.  The  NSS250  and  other 
motorcycles  with  integrated  braking 
systems  would  be  able  to  comply  with 
either  regulatory  alternative. 

2.  Supplemental  Controls  on  hitegrated 
Braking  Systems 

Since  a  motorcycle  could  be  equipped 
with  integrated  braking  as  well  as  a 
supplemental  brake  control,  it  is 
necessary  to  specify  that  the 
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supplemental  control  provide  the  same 
integrated  braking  effect  that  is  pro'vided 
by  the  primary  rear  brake  control.  To 
allow  a  supplemental  rear  brake  control 
that  produced  a  different  braking  effect 
than  the  primary  rear  brake  control  may 
lead  to  rider  confusion  or  hesitation 

To  ensure  that  a  supplemental  brake 
control  provides  the  same  braking 
function  as  a  primary  rear  brake  control 
in  cases  where  the  primary  control  is  an 
integrated  control,  we  propose  to  add 
the  following  statement  to  S5.2.1:  "The 
supplemental  brake  control  shall 
provide  brake  actuation  identical  to  that 
provided  by  the  required  control  of 
Table  1,  Item  11,  of  this  Standard." 

Because  an  integrated  control  may  be 
located  either  on  die  left  handlebar  or 
on  the  right  foot  pedal  depending  on 
vi^hether  a  motorcycle  is  clutchless  (first 
alternative)  or  is  a  clutchless  scooter 
(second  alternative),  we  believe  that  it  is 
important  to  make  the  regulatory  text 
definitive  on  this  issue,  hi  order  to 
clarify  that  an  integrated  brake  control 
must  be  located  as  if  it  were  a  rear  brake 
control,  we  have  modified  the  last 
statement  in  S5.2.1  imder  both 
regulatory  alternatives  as  follows:  "If  a 
motorcycle  is  equipped  with  self- 
proportioning  or  antilock  braking 
devices  utilizing  a  single  control  for 
front  and  rear  brakes,  the  control  shall 
be  located  and  operable  in  the  same 
manner  as  a  rear  brake  control,  as 
specified  in  Table  1,  Item  n,  and  in  this 
paragraph."  (Italicized  language  is  new 
language  that  would  be  added  to  the 
texts  of  both  regulatory  alternatives.) 
3.  Request  for  Comments  on  New 
Developments  in  Motorcycle  Integrated 
Braking  Systems 

Since  the  new  type  of  braking  system 
on  the  NSS250  has  generated  a  high 
level  of  interest  from  members  of  the 
public,  the  agency  seeks  information 
about  alternative  configurations  for 
motorcycle  brake  controls  and  other 
anticipated  developments  that  might 
influence  future  brake  system  safety 
requirements,  hi  particular,  we  are 
interested  in  finding  out  if  integrated 
braking  systems  such  as  the  current 
Honda  system  in  which  independent 
control  of  the  front  brake  but  not  the 
rear  brake  remains  possible,  are  likely  to 
proliferate.  We  are  also  interested  in 
knowing  if  motorcycle  manufacturers 
are  considering  arrangements  such  as 
fiilly  integrated  brakes  for  which  there 
would  be  one  control  for  all  brakes, 
where  as  in  passenger  automobiles  and 
frucks,  there  are  no  separate  controls  for 
front  and  rear  brakes.  To  gauge  public 
response  to  some  of  these  issues,  we 
request  responses  to  the  following 
questions: 


(1)  Should  the  agency  anticipate  an 
increase  in  the  use  of  or  the  demand  for 
integrated  brake  systems  similar  to  those 
that  are  currenUy  in  producUon.  or  for 
systems  that  integrate  front  and  rear 
brakes  to  an  even  greater  extent  than 
current  systems? 

(2)  Should  the  agency  anticipate  the 
emergence  of  completely  integrated 
motorcycle  brake  systeins  in  which 
separate  control  of  front  and  rear  brakes 
by  the  operator  is  no  longer  provided? 
If  so.  where  should  the  single  brake 
control  be  located  and  why? 

(3)  How  should  FMVSS  No.  123  be 
formulated  so  that  it  remains  relevant  if 
partially  or  ftdly  integrated  motorcycle 
brake  systems  become  more  common? 

(4)  What  brake  control  locations 
should  FMVSS  No.  123  specify  now  in 
order  to  anticipate  hiture  developments? 

(5)  How  should  FMVSS  No.  122, 
Motorcycle  brake  systems,  be  revised  to 
acconunodate  integrated  motorcycle 
brake  systems?  How  should  the  partial 
service  brake  system  test  be  run? 

(6)  How  would  the  emergence  of 
completely  integrated  motorcycle  brake 
systems  facilitate  harmonization  of 
brake  regulations  where  separate  frxmt 
and  rear  brake  application  is  required' 

We  would  be  interested  in  any  test 
data,  crash  data,  simulation  data,  or 
other  information  that  would  support 
any  suggested  actions  in  this  area. 

V.  Minor  Revisions  to  Table  1 

Column  2  of  Table  1  in  FMVSS  No.       • 
123  specifies  motorcycle  locations 
where  specified  controls  must  be 
placed.  In  three  places  in  Column  2  of     ' 
Table  1,  the  abbreviation  "do."  (for 
"ditto")  is  used  at  present.  The  text  that 
IS  replaced  by  "do."is  "Left  handlebar" 
for  Item  no.  4,  "Horn,"  and  "Right 
handlebar"  for  items  no.  9 
"Supplemental  engine  stop"  and  no.  10 
"Front  wheel  brake."  Because  we  are 
concerned  that  the  term  "do."  may 
cause  confusion,  we  propose  to  replace 
"do."  in  the  three  places  it  appears  in 
Column  2  of  Table  1  with  the  ftiU  text 
of  the  location,  "Left  handlebar"  or 
"Right  handlebar,"  as  appropriate. 
VI.  LeaStime 

We  propose  to  make  the  amendments 
effective  12  months  after  the  final  rule 
IS  published,  but  to  allow  optional  early 
compliance  30  days  after  the  final  rule 
IS  published.  We  believe  that  because 
this  proposal  would  permit  controls  for 
rear  motorcycle  brakes  to  be  placed  on 
left  motorcycle  handlebars,  a  regulatory 
restriction  would  be  Ufted,  and 
motorcycles  that  do  not  presently  meet 
FMVSS  No.  123  would  be  permitted.  All 
other  existing  motorcycles  would  also 
meet  the  provisions  of  the  proposed 
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rule.  Public  comment  is  sought  whether 
12  months  would  be  enough  lead  time 
for  industry  to  comply  wiA  the  new 
requirements  and  whether  to  permit 
optional  early  compliance  with  the 
provisions  of  an  amended  FMVSS  No. 
123. 
Vn.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866.  "Regulatory 
Planning  and  Review"  (58  FR  51735. 
October  4, 1993).  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
-  arising  out  of  legal  mandates,  the 

President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
ndemaking  action  under  Executive 
Order  12666  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  imder  E.O. 
12866,  "Regulatory  Planning  and 
Review."  T^e  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979). 

For  the  following  reasons,  we  believe 
that  this  proposal,  if  made  final,  would 
not  have  any  cost  effect  on  motor 
vehicle  manufactiuers.  If  made  final, 
this  rule  would  have  no  substantive 
effect  on  motorcycles  that  are  already 
manufactured  for  the  U.S.  market.  If 
made  final,  this  rule  would  facilitate  the 
import  of  motorcycles  that  do  not  meet 
-present  requirements  for  the  location  of 
motorcycle  rear  brake  controls.  If  made 
final,  this  rule  would  have  a  slight 
economic  benefit  to  manufactuurers  of 
thp  import  motorcycles,  which  would 


not  have  td  design  and  build  separate 
motorcycle  s  for  the  U.S.  market  and  for 
Europe  an<  Japan. 

Because  he  economic  impacts  of  this 
proposal  aj  e  so  minimal  (i.e.,  the  annual 
effect  on  tl  e  economy  is  less  than  $100 
million),  n  j  further  regulatory 
evaluation  is  necessary. 

B.  Executi\  e  Order  13132  (Federalism) 
Executi\  B  Order  13132  requires  us  to 
develop  ai  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  fedemlism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  iiJthe  Executive  Order  to 
include  re  julations  that  have 
"substanti  il  direct  effects  on  the  States, 
on  the  reli  tionship  between  the  national 
govemme)  it  and  the  States,  or  on  the 
distributic  n  of  power  and 
responsib:  lities  among  the  various 
levels  of  g  Dvemment."  Under  Executive 
Order  131 32,  we  may  not  issue  a 
regulation  with  Federalism 
implicatic  ns,  that  imposes  substantial 
direct  con  ipliance  costs,  and  that  is  not 
required  1  y  statute,  imless  the  Federal 
govemme  tit  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incu  rred  by  State  and  local 
govemme  nts.  or  unless  we  consult  with 
State  and  local  governments,  or  unless 
we  consu  t  with  State  and  local  officials 
early  in  t!  le  process  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  re  julation  with  Federalism 
implicati  )ns  and  that  preempts  State 
law  unlej  s  we  consult  with  State  and 
local  offi(  ;ials  early  in  the  process  of 
developii  ig  the  proposed  regulation. 

This  pBoposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executivfe  Order  13132.  The  reason  is 
that  this  proposed  mle,  if  made  final, 
would  apply  to  motorcycle 
manufac  urers,  not  to  tJae  States  or  local 
govemra  jnts.  Thus,  the  requirements  of 
Section  1 1  of  the  Executive  Order  do  not 
apply  to  this  proposed  rule 


C.  Execu  tive  Order  13045  (Economically 
Significc  nt  Rules  Affecting  Children) 

Execu  ive  Order  13045  (62  FR  19885, 
April  23  1997)  applies  to  any  mle  that: 
(1)  Is  de  ermined  to  be  "economically 
significj  nt"  as  defined  under  E.O. 
12866,  a  nd  (2)  concerns  an 
environiiental.  health  or  safety  risk  that 
NHTSAttias  reason  to  believe  may  have 
a  dispro  jortionate  effect  on  children.  If 
the  regu  atory  action  meets  both  criteria. 


we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
mle  on  children,  and  explain  why  the 
plaimed  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 
This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 
decisions  based  on  environmental, 
health  or  safety  risks  that 
disproportionately  affect  children.  This 
proposed  mle,  if  made  final,  would 
make  changes  affecting  only  to 
motorcycle  manufacturers.  Many  States 
do  not  permit  children  under  18  years 
of  age  to  be  licensed  to  drive 
motorcycles,  or  to  be  passengers  on 
motorcycles. 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  proposed  mle 
would  have  any  retroactive  effect.  We 
conclude  that  it  would  not  have  such  an 

effect. 

Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to  ' 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

E.  Regulatory  Elexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  mlemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  mle 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
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Federd  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
.  ^®  ^S^'^'^y  Administrator  considered 
the  effects  of  this  rulemaking  action 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  and  certifies  that  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  this  certification  is  that  this 
proposal,  if  made  final,  would  have  no 
effect  on  small  U.S.  motorcycle 
manufacturers.  The  small  manufacturers 
akeady  manufacture  motorcycles  that 
meet  the  present  motorcycle  rear  brake 
control  requirements  and  that  would 
met  the  proposed  amendments  to  the 
rear  brake  control  requirements. 

F.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

G.  Paperwork  Reduction  Act 

NHTSA  has  determined  that,  if  made 
final,  this  proposed  rule  would  not 
impose  any  "collection  of  information" 
burdens  on  the  public,  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (PRA).  This  rulemaking 
action  would  not  impose  any  filing  or 
recordkeeping  requirements  on  any 
manufacturer  or  any  other  party. 

H  National  Technology  Transfer  and 
Advancement  Act 
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Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  PubUc  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  metiiods  ' 
sampling  procedures,  and  business 
practices)  tiiat  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress 
tiirough  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

After  conducting  a  search  of  available 
sources,  we  have  decided  to  propose  (as 
one  of  the  proposed  regulatory 
alternatives),  the  rear  brake  control 
location  specified  in  ECE  Regulation  No 


60,  Addendum  59,  which  allows  a 
platform-equipped,  motorcycle,  i.e.,  a 
scooter,  to  have  its  rear  brake  conti-olled 
by  a  lever  on  the  left  handlebar  if  tiie 
scooter  has  an  automatic  bansmission. 
/.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
wntten  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  hibal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
Uian  the  least  costiy,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  proposal  would  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  proposal  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 


/.  Data  Quality  Guidelines 
^  After  reviewing  the  provisions  of  this 
NPRM  pursuant  to  OMB's  Guidelines 
for  Ensuring  and  Maximizing  the 
Quality,  Objectivity.  Utility,  and 
Integrity  of  Information  Disseminated  by 
Federal  Agencies  ("Guidelines")  issued 
by  the  Office  of  Management  and 
Budget  (OMB)  (67  FR  8452,  Feb.  22, 
2002)  and  issued  in  final  by  the 
Department  of  Transportation  (DOT)  on 
October  1,  2002  (67  FR  61719),  NHTSA 
has  determined  that  if  made  final, 
notiiing  in  tiiis  rule  would  result  in 
"information  dissemination"  to  the 
public,  as  tiiat  term  is  defined  in  the 
Guidelines. 

If  a  determination  were  made  that 
public  dish-ibution  of  data  resulting 
fi'om  this  rule  constihited  information 
dissemination  and  was,  therefore 
subject  to  the  OMB/DOT  Guidelines, 
then  the  agency  would  review  the 
information  prior  to  dissemination  to 
ascertain  its  utiUty,  objectivity,  and 


integnty  (collectively,  "quafity").  Under 
the  Guidelines,  any  "affected  person" 
who  believed  that  the  information 
ultimately  disseminated  by  NHTSA  was 
of  insufficient  quality  could  file  a 
complaint  with  the  agency.  The  agency 
would  review  the  disputed  information, 
make  an  initial  determination  of 
whether  it  agreed  with  Uie  complainant 
and  notify  the  complainant  of  its  initial 
determination.  Once  notified  of  the 
initial  determination,  the  affected 
person  could  file  an  appeal  with  the 
agency. 

K.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
Imiguage.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
—Have  we  organized  the  material  to  suit 
the  public's  needs? 

—Are  the  requirements  in  the  rule 

clearly  stated? 
—Does  the  rule  contain  technical 

,^,^^8uage  or  jargon  that  is  not  clear? 
—Would  a  different  format  (grouping 
and  order  of  sections,  use  of 
headings,  paragraphing)  make  the 
rule  easier  to  understand? 
—Would  more  (but  shorter)  sections  be 

better? 
—Could  we  improve  clarify  by  adding 

tables,  lists,  or  diagrams? 
—What  else  could  we  do  to  make  this 
rulemaking  easier  to  understand? 
ff  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  NPRM. 

L.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  Enghsh.  To  ensure  that  your 
comments  are  correctiy  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 


attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

You  may  also  submit  your  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to. 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcasd  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  suljmit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Coimsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two-copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
imder  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business^ 
information,  you  shoidd  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information.regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
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too  late  foi  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  ^s  an  informal  suggestion  for 
futiue  ruleimaking  action. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  comments  received 
by  Docket^anagement  at  the  address 
given  aboVe  under  ADDRESSES.  The 
hours  of  tl^e  Docket  are  indicated  above 
in  the  samte  location. 

You  may  also  see  the  comments  on 
the  Intemit.  To  read  the  comments  on 
the  Intemit,  take  the  following  steps: 

1.  Go  tolthe  Docket  Management 
System  (DMS)  Web  page  of  the 
Departmei  it  of  Transportation  [http:// 
dms.dot.g  >v/). 

2.  On  ti  at  page,  click  on  "search." 

3.  On  t^e  next  page  [http:// 
dms.dot.gpv/search/),  type  in  the  four- 
digit  dock  Bt  number  shown  at  the 
beginning  of  this  dociunent.  Example:  If 
the  docke  number  were  "NHTSA- 
1998-123 1."  you  would  type  "1234." 
After  typi  ig  the  docket  number,  click  oil 
"search." 

4.  On  tl  e  next  page,  which  contains 
docket  su  nmary  information  for  the 
docket  ya  a  selected,  click  on  the  desired 
comment ;.  You  may  download  the 
comment  >.  Although  the  comments  are 
imaged  d  )cuments,  instead  of  word 
processiiE  documents,  the  "pdf ' 
versions  if  the  documents  are  word 
searchable. 

Please  lote  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relpvant  information  in  the 
Docket  a^  it  becomes  available.  Further, 
some  pe(  pie  may  submit  late  comments. 
Accordii  gly,  we  recommend  that  you 
periodicilly  check  the  Docket  for  new 
material. 

HowDod$  the  Federal  Privacy  Act 
'  Public  Comments? 


Apply  td  My 


Anyone 
electron^: 
received 
name  of 
commen 
submitte  d 
business 
review 
Statemeiit 


EOTi 


is  able  to  search  the 
form  of  all  comments 
into  any  of  our  dockets  by  the 
he  individual  submitting  the 
(or  signing  the  comment,  if 
on  behalf  of  an  association, 
labor  imion,  etc.).  You  may 
"s  complete  Privacy  Act 
in  the  Federal  Register 
publrshii  on  April  11,  2000  (Volume 


65,  Number  70;  pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  part  571),  be 
amended  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.123  of  title  49,  Code  of 
Federal  Regulations,  would  be  amended 
by  revising  S5.2.1  and  revising  table  1 
to  read  as  follows: 

§  571 .1 23    Motoreyte  controls  and  displays. 

***** 

S5.2.1.  Control  location  and 
operation.  If  any  item  of  equipment 
listed  in  Table  1,  Coliunn  1,  is  provided, 
the  control  for  such  item  shall  be 
located  as  specified  in  Colimui  2,  and 
operable  as  specified  in  Column  3.  Each 
control  located  on  a  right  handlebar 
shall  be  operable  by  the  operator's  right 
hand  throughout  its  full  range  without 
removal  of  the  operator's  right  hand 
from  the  throttle.  Each  control  located 
on  a  left  handlebar  shall  be  operable  by 
the  operator's  left  hand  throughout  its 
full  range  without  removal  of  the 
operator's  left  hand  from  the  handgrip. 
If  a  motorcycle  with  an  automatic  clutch 
is  equipped  with  a  supplemental  rear 
brake  control,  the  control  shall  be 
located  on  the  right  side,  shall  be 
operable  by  the  operator's  right  foot,  and 
shall  provide  brake  actuation  identical 
to  that  provided  by  the  rear  brake 
control  required  by  Table  1,  Item  11,  of 
this  Standard.  If  a  motorcycle  is 
equipped  with  self-proportioning  or 
antilock  braking  devices  utilizing  a 
single  control  for  front  and  rear  brakes, 
the  control  shall  be  located  and  operable 
in  the  same  manner  as  a  rear  brake 
control,  as  specified  in  Table  1,  Item  11, 
and  in  this  paragraph. 
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Equipment  Control— 
CkHumn  1 


TABLE  1. -MOTORCYCLE  CONTROL  LOCATION  AND  OPERATION  REQUIREMENTS 


Manual    clutch    or    integrated 
clutch  and  gear  change. 
Foot-operated  gear  change 


Location — 
Column  2 


Headlamp 
control. 


upper-lower    tjeam 


Left  handlebar .. 
Left  foot  control 


Operation- 
Column  3 


Squeeze  to  disengage  clutch. 


4 
5 
6 

7 


6 
9 
10 
11 


Horn  

Tum  signal  lamps 

Ignition  

Manual  fuel  shutoff  control 


Left  handlebar 


Left  handlebar . 
Handlebars  


An  upward  motion  of  the  operator's  toe 
lower  numerical  gear  ratios 
gears"),  and 


shifts  transmission  toward 
opare-^  anH  ,  w«  _.  (commonly  referred  to  as  "higher 
geare  ),  and  a  downward  motion  toward  higher  numerical  near  rT 
??f  ^J^'^ir^  '^^"^  to  as  lower  gears")^  If  th^i^^r^'^" 


directly  to  the  lowest  gear,  or  vice  versa 
^'lilw  T^L  ^Ti  *^  *°'  '°*®'  ^^-^  combined  with  the  head- 

Push  to  activate. 


Twist-grip  throttle  

Supplemental  engine  stop 

Front  wheel  brake 

Rear  wheel  brake  


Right  handlebar 

Right  handlebar 

Right  handlebar  ..'....."1..'. 

Right  foot  control '  '.....".".."1" 

Left  handlebar  for  any  motorcycle 
without  a  clutch  lever. 


"Off"— counterclockwise  from  other  positions 

^S!^^°'?S^'^^®h"?o  "  ^  "^'  ^'«  ^f«^«t^  by  90  degrees  of  ro- 

t^sof^x.^  S^"^"'""  ^'P'^''^)  a^e  separat^by  9?dt 
grees  of  rotation.  Sequence  order:  "On"— "Off —"Reserve- 
Self-closing  to  idle  in  a  clockwise  direction  after  release  of  tand. 


Squeeze  to  engage. 
Depress  to  engage 
Squeeze  to  engage. 


'  See  S5.2.1  for  requirements  for  vehicles  with 


a  single  control  for  front  and  rear  brakes,  and  with 


a  supplemental  rear  brake  control. 


3.  In  the  alternative  to  the  changes 
proposed  by  the  preceding  amendment, 
Section  571.123  of  Utle  49,  Code  of 
Federal  Regulations,  would  be  amended 
by  adding  a  definition  of  "scooter"  in 
the  correct  alphabetical  order  to  S4  by 
revising  S5.2.1,  and  by  revising  table  1. 
to  read  as  follows: 
***** 

S4.  Definitions. 

***** 

Scooter  means  a  motorcycle  having  a 
platform  for  the  operator's  feet  or  having 
footrests  integrated  into  a  platform. 

***** 

S5.2.1  Control  location  and  operation. 
If  any  item  of  equipment  listed  in  Table 


1,  Column  1,  is  provided,  the  control  for 
such  item  shall  be  located  as  specified 
in  Column  2,  and  operable  as  specified 
in  Column  3.  Each  control  located  on  a 
right  handlebar  shall  be  operable  by  the 
operator's  right  hand  throughout  its  full 
range  without  removal  of  the  operator's 
right  hand  from  the  throttle.  Each 
control  located  on  a  left  handlebar  shall 
be  operable  by  the  operator's  left  hand 
throughout  its  full  range  without 
removal  of  the  operator's  left  hand  ft-om 
the  handgrip.  If  a  motorcycle  with  an 
automatic  clutch  other  than  a  scooter  is 
equipped  with  a  supplemental  rear 
brake  control,  the  control  shall  be . 
located  on  the  left  handlebar.  If  a 
scooter  with  an  automatic  clutch  is 


equipped  with  a  supplemental  rear 
brake  control,  the  control  shall  be  on  the 
right  side  and  operable  by  the  operator's 
right  foot.  The  supplemental  brake 
control  shall  provide  brake  actuation 
identical  to  that  provided  by  the 
required  control  of  Table  1,  Item  11,  of 
this  Standard.  If  a  motorcycle  is 
equipped  with  self-proportioning  or 
antilock  braking  devices  utilizing  a 
single  control  for  fi-ont  and  rear  brakes, 
the  contr'ol  shall  be  located  and  operable 
in  the  same  manner  as  a  rear  brake 
control,  as  specified  in  Table  1,  Item  11. 
and  in  this  paragraph. 


Equipment  Control- 
Column  1 


TABLE  1. -MOTORCYCLE  CONTROL  LOCATION  AND  OPERATION  REQUIREMENTS 


1  Manual    clutch    or    integrated 
clutch  and  gear  change. 

2  Foot-operated  gear  change 


Location — 
Column  2 


Operation- 
Column  3 


Left  handlebar squeeze  to  disengage  clutch. 


i    Headlamp 
control. 


upper-lower    beam 


4  Hom  

5  Tum  signal  lamps 

6  Ignition  


"■'" '°°'  ""'°' ^o:r;fum"e°??  °'  "^  °^"'°^'^  ^°«  ^'"^  — --  toward 

tower  numencal  gear  ratios  (commonly  referred  to  as  "higher 
gears  ),  and  a  downward  motion  toward  higher  numerical  oeaFra- 
hos  (commonly  referred  to  as  lower  gears')^ If  three  or  morf  gea^ 

di^[wo  S  in''"l'  "°'  ^  ^''^'  '°  '*'''  fr"'"  the  hShest^a 
Left  hanriiAhar  a'rectly  to  the  lowest,  or  vice  versa.  ^         ^ 

^ ^P ';;  "PP^:  ^^A  '°""  '°' '°'"'  ^^'^^  "  '^^^'-^'^  ^vith  the  head- 

Left  handlebar p^sn  to  activate. 

Handlebars 

'  "Off— counterclockwise  from  other  positions. 
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Table  i.— Motorcycle  Control  ILocation  and  Operation  Requirements— Continued 


Equipment  ControJ— 
Column  1 


7    Manual  fuel  shutoff  control 


•  8    Twist-grip  throttle  

9  Supplemental  engine  stop 

10  Front  wtieel  brake 

11  Rear  wtteel  brakes. 


Location — 
Column  2 


Right  handlet>ar  ..<.-.. 
Right  handlebar  ...... 

Right  handlebar 

Right  foot  control '  . 

Left  handlebar  for  a  Jnotor-driven 

cycle  and  for  a  sco  )ter  with  an 

automatic  clutch. 


^  Issued  on:  Novemberl  3, 2003. 
Stapben  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-28943  Filed  11-20-03;  8.45  am) 

BILLING  CODE  4Q10-9»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

p.D.  iioac^E^ 

Groundfish  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the  Gulf 
of  Atasita,  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea/Aleutian 
Islands,  Scallop  and  Salmon  Fisheries 
off  the  Coast  of  Aiaaka 

AfiENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notification  of  a  call  for 
proposals  for  Habitat  Areas  of  Particular 
Concern  (HAPCs)  and  associated  fishery 
management  measures. 

summary:  NMFS  and  the  North  Pacific 
Fishery  Management  Coimcil  are 
soliciting  proposals  for  specific  HAPCs 
that  could  be  identified  and  managed 
within  Essential  Fish  Habitat  (EFH) 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
Council  has  identified  two  priority 
habitat  types  for  consideration  during 
this  call  for  proposals,  emd  the  Council 
plans  to  solicit  additional  proposals 
every  three  years. 

DATES:  Proposals  must  be  submitted  by 
January  10, 2004. 
addresses:  Proposals  should  be 
submitted  to  the  North  Pacific  Fishery 
Management  Council,  605  W.  4th  Ave.. 
Suite  306,  Anchorage,  AK  99501-2252. 


Operation — 
Columns 


Rotate  to  operate.  "On"  and  "Off  are  separated  by  90  degrees  of  ro- 
tation. "Off"  and  "Resen/e"  (if  provkled)  are  separated  by  90  de- 
grees of  rotation.  Sequence  order  "On"— "OfT'— "Resen/e". 

Self-closing  to  idle  in  a  clockwise  directton  rtler  release  of  hand.       „ 

Squeeze  to  engage. 
Depress  to  engage. 
Squeeze  to  engage. 


See  S5.2.1  for  requirements  for  vehicles  with  a  single  coi  trol  for  front  and  rear  brakes,  and  with  a  supplemental  rear  brake  control. 


FOR  FURTtCR  INFORMATION  CONTACT: 

Cathy  Codn,  (907)  271-2809. 
SUPPLEMEi  rrARY  INFORMATION:  The 
regulatory  guidelines  for  implementing 
the  EFH  provisions  of  the  Magnuson- 
Stevens  A  ct  encourage  Fishery 
Managem  snt  Councils  to  identify 
specific  t]  pes  or  areas  of  habitat  within 
EFH  as  H  \PC&  based  on  one  or  more  of 
the  follow  ing  considerations:  (1)  The 
importance  of  the  ecological  function 
provided  by  the  habitat;  (2)  The  extent 
to  which  the  habitat  is  sensitive  to 
human-induced  environmental 
degradatibn;  (3)  Whether,  and  to  what 
extent,  d^elopment  activities  are.  or 
will  be,  stressing  the  habitat  type;  and 
(4)  The  r*ity  of  the  habitat  type  (50  CFR 
600.815(^(8)).  HAPC  designations 
provide  ab  opportunity  for  Councils  to 
highlightiespecially  valuable  and/or 
vulnerable  areas  within  EFH  that 
warrant  priority  consideration  for 
conservation  and  management. 

NMFS  fend  the  Council  are  developing 
an  envirdnmental  impact  statement 
(EIS)  for  pe  EFH  components  of 
Council  ashery  management  plans 
(FMPs).  As  discussed  in  a  previous 
notificatibn  published  in  the  Federal 
Register  [August  20,  2003,  68  FR 
50120),  the  EIS  will  evaluate  alternative 
approaches  for  identifying  HAPCs,  and 
NMFS  aj>d  the  Council  will  consider 
specific  RAPC  designations  in  separate 
NationalJEnvironmental  Policy  Act 
analyses 
~"        ^imcil  has  identified  the 

two  HAPC  priority  areas  for 


TheG 
foUowi 
2003: 

l.Se 
Econoi 


ounts  in  the  Exclusive 
Zone  off  Alaska,  named  on 
NOAA  iiautical  charts,  that  provide 
important  habitat  for  managed  species. 
;ely  undisturbed,  high  relief, 
hard  coral  beds,  with 
attention  in  the  Aleutian 
hich  provide  habitat  for  life 
stages  of  rockfish  or  other  important 
manage^  species.  Based  upon  best 
availably  scientific  information, 
nominated  coral  sites  must  have  likely 


2. 
long  livi 
particul 
Islands, 


or  documented  presence  of  Council 
managed  rockfish  species,  must  bfr 
largely  imdisturbed,  and  must  occur 
outside  core  fishing  areas. 

NMFS  and  the  Coimcil  are  soliciting 
proposals  for  specific  HAPCs.  F*roposals 
will  be  ranked  according  to  how  many 
of  the  foiu-  HAPC  considerations  they 
meet,  with  the  highest  ranking  given  to 
proposals  that  meet  all  four.  The 
Council  determined  that  successful 
proposals  must  meet  at  least  two  of  the 
four  HAPC  considerations,  and  that 
rarity  of  the  habitat  type  will  be  a 
mandatory  criterion  of  all  HAPC 
proposals.  Proposals  will  be  screened  by 
Council  staff  and  reviewed  by  Coimcil 
Plan  Teams,  and  then  the  Council  will 
decide  which  proposals  warrant 
detailed  analysis  and  public  comment. 
NMFS  will  promulgate  any  resulting 
regulations,  supported  by  appropriate 
analyses,  no  later  than  August  13,  2006. 
The  Council  plans  to  solicit  additional 
HAPC  proposals  every  three  years. 

Proposals  should  include  the 
following  information: 

1.  Name  of  proposer,  address,  and 
affiliation; 

2.  Title  of  proposal  and  a  single,  brief 
paragraph  concisely  describing  the 
proposed  action; 

3.  Identification  of  the  habitat  and 
FMP  species  the  HAPC  proposal  is 
intended  to  protect; 

4.  Statement  of  purpose  and  need; 

5.  Description  of  whether  and  how  the 
proposed  HAPC  addresses  the  four 
considerations  set  out  in  the  EFH 
regulations; 

6.  Specific  objectives  for  the  proposal, 
including  proposed  management 
measures  and  their  specific  objectives,  if 
appropriate; 

7.  Proposed  solutions  to  achieve  these 
objectives  (how  might  the  problem  be 
solved); 

8.  Methods  of  measuring  progress 
towards  those  objectives; 

9.  Expected  benefits  to  the  FMP 
species  of  the  proposed  HAPC,  and 
supporting  information  or  data; 
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10.  Identification  of  the  fisheries, 
sectors,  stakeholders  and  communities 
to  be  affected  by  the  establishment  of 
the  proposed  HAPC  and  any  available 
mforraation  on  socioeconomic  costs 
including  catch  data  fi-om  the  proposed 
area  over  the  last  five  years; 

11.  Clear  geographic  delineation  for 
proposed  HAPC  (written  latitude  and 
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longitude  reference  points  and 
delineation  on  an  appropriately  scaled 
NOAA  chart);  and 

12.  Best  available  information  and 
sources  of  such  information  to  support 
the  objectives  for  the  proposed  HAPC 
(citations  for  common  information  or 
copies  of  imcommon  information). 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  17,  2003. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
(FR  Doc.  03-29173  Filed  11-20-03;  8:45  am] 
BIUJNC  COOE  3510-22-S 
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Notices 


This  secMon  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicatile  to  the 
pubic.  Notices  of  hearings  and  investigations, 
cominittee  meetings,  agency  decisions  and 
mlings,  detegatior»  of  authority,  filing  of 
petitions  and  appitcations  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  the  Advisory  Committee  on 
Biotechnology  and  21st  Century 
Agriculture;  Meeting 

agency:  Agricultiu-al  Research  Service, 

USDA. 

ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  II,  th?  United  States 
Department  of  A^culture  annoimces  a 
meeting  of  the  Advisory  Committee  on 
Biotec^ology  and  21st  Century 
Agriculture  (AC21). 

DATES:  December  4-5,  2003.  8:30  a.m.  to 
5  p.m.  both  days.  Written  request  to 
make  oral  presentations  at  the  meeting 
must  be  received  by  the  contact  person 
identified  herein  at  least  three  business 
days  before  the  meeting. 
ADDRESSES:  Vista  C  Room  at  the 
Wyndham  Washington  Hotel,  1400  M 
Street,  NW.,  Washington,  DC  20005. 
Requests  to  make  oral  presentations  at 
the  meeting  may  be  sent  to  the  contact 
person  at  USDA,  Office  of  the  Deputy 
Secretary,  202  B  Jamie  L.  Whitten 
Federal  Building,  12th  and 
Independence  Avenues,  SW., 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Schechtman,  Designated 
Federal  Official,  Office  of  the  Deputy 
Secretary,  USDA.  202B  Jamie  L.  Whitten 
Federal  Building,  12th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250;  Telephone  (202) 
720-3817;  Fax  (202)  690-4265;  E-mail 
mschechtman@ars.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  third 
meeting  of  the  AC21  has  been  scheduled 
for  December  4-5,  2003.  The  AC21 
consists  of  18  members  representing  the 
biotechnology  industry,  the  seed 
industry,  international  plant  genetics 
research,  farmers,  food  manufacturers. 
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commodit  y  processors  and  shippers, 
environmi  mtal  and  consumer  groups, 
along  witl  academic  researchers 
including  a  bioethicist.  In  addition, 
represents  tives  from  the  Departments  of 
Commerc(  i,  Health  and  Human  Services, 
and  State,  and  the  Environmental 
Protectior  Agency,  the  Covmcil  on 
Environm  Bntal  Quality,  and  the  Office 
of  the  Un  ted  States  Trade 
Representative  serve  as  "ex  officio" 
members.  The  Committee  meeting  will 


indicate  those  needs  at  the  time  of 
registration. 

Edward  B.  Knipling,  „ 

Acting  Administrator,  ARS. 

(FR  Doc.  03-29230  Filed  11-20-03;  8:45  am] 

BILUNQ  CODE  3410-IO-P 


DEPARTMENT  OF  AGRICULTURE 


Forest  Service 


be  held  fr  ,m  8:30  a.m.  to  5  p.m.  on  each    Gwy  Mountain  Coal  Lease  Proposal 


day.  Itemi  on  the  AC21's  agenda 
include:  Continuing  work  to  develop  a 
report  ex4mining  the  impacts  of 
agricultuilal  biotechnology  on  American 
agricultuBe  and  USDA  over  the  next  5  to 
10  years  hi  two  sub-areas,  namely  (1) 
discussion  of  issues  and  concerns 
-related  toi  impacts  of  plant 
biotechni  ilogy  products  that  may  be 
develop©  i  over  the  next  5  to  10  years, 
as  identil  led  by  AC21  work  groups,  and 
(2)  prelin  linary  presentations  and 
introduci  ory  discussions  related  to 
animal  b  otechnology  products  that  may 
be  develc  ped  over  the  same  time  frame; 
and  preliminary  presentations  and 
introduclory  discussions  on  the  issue  of 
the  proliieration  of  traceability  and 
mandatory  labehng  regimes  for 
biotechnology-derived  products  in  other 
countries,  the  implications  of  those 
regimes,  and  what  industry  is  doing  to 
attempt  to  address  those  requirements 
for  products  shipped  to  those  countries. 
Background  information  regarding  the 
work  of  Ihe  AC21  will  be  available  on 
the  USDA  Web  site  at  bttp:// 
www.usda.gov/agencies/biotech/ 
ac21.html.  On  December  4.  2003,  if  time 
permits,  reasonable  provision  will  be 
made  foi  oral  presentations  of  no  more 
than  fiv4  minutes  each  in  duration. 
The  meeting  will  be  open  to  the 
public.  But  space  is  limited-  If  you 
would  lice  to  attend  the  meetings,  you 
must  register  by  contacting  Ms.  Dianne 
Harmon.at  (202)  720-4074,  by  fax  at 
(202)  723-3191  or  by  E-mail  at 
dharmo  i@ars.usda.gov  at  least  5  days 
prior  to  the  meeting.  Please  provide 
your  naj  ne,  title,  business  affiliation, 
address  telephone,  and  fax  number 
when  y(  lu  register.  If  you  require  a  sign 
languag  5  interpreter  or  other  special 
accomn  odation  due  to  disability,  please 


AGENCY:  Forest  Service,  USDA; 
Cooperating  Agencies:  Bureau  of  Land 
Management,  (BLM)  and  the  Office  of 
Surface  Mining  (OSM). 
action:  Public  hearing  on  the  Gray 
Moimtain  Coal  Lease  Proposal. 


SUMMARY:  As  the  lead  federal  agency,  in 
cooperation  with  the  BLM,  the  Daniel 
Boone  National  Forest  hereby 
annovmces  that  the  BLM  will  conduct  a 
public  hearing  to  accept  comments  on 
the  Gray  Moimtain  Coal  Lease  Land  Use 
Analysis  and  Draft  Environmental 
Impact  Statement  (LUA  and  DEIS).  This 
hearing  is  being  held  in  accordance  with 
regulations  found  at  43  CFR  3425.4. 
This  hearing  is  being  conducted  to 
receive  public  input  on  a  proposal  to 
offer  federal  coal  in  a  competitive  lease 
sale  as  addressed  in  the  LUA  and  DEIS. 
The  1,210.44  acres  proposed  for  leasing 
are  located  wathin  the  Daniel  Boone 
National  Forest  in  Leslie  County, 
Kentucky. 

DATE  COMMENTS  ARE  DUE:  The  public 
hearing  is  being  held  on  November  24, 
2003  at  2  p.m.  The  comment  period 
closes  on  November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  related  to  this  hearing, 
contact  Sid  Vogelpohl,  Assistant  Field 
Manager,  Mineral  Resources,  BLM, 
Eastern  States,  Jackson  Field  Office.  He 
can  be  reached  at  (601)  977-5402.  or  by 
mail  at  411  Briarwood  Dr.,  Suite  404, 
Jackson,  MS  39206. 

For  information  related  to  the  LUA 
and  DEIS,  please  contact  Corey  Miller, 
the  interdisciplinary  team  leader  for  this 
proposed  action,  at  the  Daniel  Boone 
National  Forest,  1700  Bypass  Road, 
Winchester,  XY  40391,  or  by  telephone 
at  (859)  745-3149. 
SUPPLEMENTARY  INFORMATION:  This 
public  hearing  is  scheduled  for 
November  24,  2003.  The  hearing  will  be 
held  at  2  p.m.  at  the  Leslie  Coimty 


Extension  Services  Office,  22045  Main 
Street,  in  Hyden,  Kentucky. 

The  U.S.  Forest  Servicfe  is  the  lead 
agency  preparing  the  LUA  and  DEIS  to 
analyze  the  environmental  impacts  of 
leasing  three  federal  coal  tracts.  The 
1,210.44  acres  proposed  for  leasing  lie 
m  three  separate  tracts  within  lands 
administered  by  the  Redbird  Ranger 
District  of  the  Daniel  Boone  National 
Forest.  The  three  USFS  tracts  are 
located  on  and  aroimd  Gray  Mountain 
between  the  Beech  Fork  and  Greasy 
Creek  drainages  in  southern  Leslie 
County.  The  lease  appUcant  proposes  to 
mme  the  federal  coal  by  underground 
methods  from  an  existing  mining 
operation. 

The  Notice  of  Latent  to  prepare  this 
LUA  and  DEIS  was  announced  in  the 
Federal  Register  on  February  13,  2003 
(Volume  68,  Number  30,  pages  7338- 
7340).  By  Federal  Register  Notice  of 
September  18,  2003  (Volume  68, 
Number  181,  pages  54706-54707), 
process  changes  were  announced  along 
with  the  name  of  the  project  being 
changed  from  the  "Beech  Fork  Coal 
Lease  Proposal"  to  "Gray  Mountain  Coal 
Lease  Proposal". 

The  U.S.  Forest  Service  provided 
copies  of  the  LUA  and  DEIS  to  the 
public  and  agencies  on  about  September 
19,  2003.  The  U.S.  Environmental 
Protection  Agency  announced  the 
availability  of  the  LUA  and  DEIS  in  the 
Federal  Register  dated  October  10,  2003 
(Volume  68,  Number  197,  page  58668). 
This  hearing  provides  another 
opportunity  for  the  public  to  comment 
on  the  project. 

Eteted:  November  17,  2003. 
Gary  R.  Coleman, 

Acting  Forest  Supervisor,  Daniel  Boone 
National  Forest. 

[FR  Doc.  03-29100  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  3410-11-M 
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ADDRESSES:  The  meeting  will  be  held  at 
Northern  California  Service  Center 
6101  Airport  Road. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Mclver,  coordinator.  USDA  Forest 
Service,  (530)  226-2500.  E-mail: 
kmciver@fs.fed. us. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public. 
Discussion  is  limited  to  Forest  Service 
staff  and  committee  members.  However 
time  may  be  provided  for  public  input, 
givmg  individuals  the  opportunity  to 
address  the  committee:  , 

Dated:  November  13.  2003. 
Thomas  Contreras, 
Forest  Supervisor. 

[FR  Doc.  03-28972  Filed  11-20-03:  8:45  am] 
BILLING  COOE  3410-11-M 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Shasta  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  USDA,  Forest  Service. 
ACTION:  Notice  of  Meeting. 


summary:  The  Shasta  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
December  3,  2003,  in  Redding, 
California.  The  purpose  of  the  meeting 
will  be  to  review  pending  projects  to 
nominate  for  approval  consideration. 
DATES:  The  meeting  will  be  held  on 
December  3,  2003,  from  8  a.m.  to  noon. 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled: 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  tiie 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  21,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia.  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
8,  2003.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (68  FR  47292) 
of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  service  and 
impart  of  the  addition  on  the  current  or 
most  recent  contractors,  tiie  Committee 
has  determined  that  the  service  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U  S  C 
46-48C  and  41  CFR  51-2.4. 
Regulatory  Flexibility  Act  Certification 

I  certify  tiiat  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
otiier  compliance  requirements  for  small 
entities  other  than  the  small 

organizations  tiiat  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
^tematives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

End  of  Certification 

Accordingly,  tiie  following  service  is 
added  to  the  Procurement  List: 

Service 

Service  Type/Location:  Janitorial/Grounds 
Maintenance;  INS  Florence  Processine 
Center,  Florence,  AZ. 
NPA:].?.  IndusUies,  Inc.,  Tucson,  AZ 
Contract  Activity:  DOJ/INS-CA.  INS  Western 
Regional  Office.  Laguna  Niguel,  CA. 

This  action  does  not  affect  current 
conti-acts  awarded  prior  to  the  effective 
date  of  tills  addition  or  options  that  may 
be  exercised  under  tiiose  conti-acts. 
Slieryi  D.  Kennerly. 
Director,  Information  Management. 
[FR  Doc.  03-29160  Filed  11-20-03;  8:45  am] 
BILUNG  COOE  63S3-01-I> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-^7S-818] 

Certain  Pasta  from  Italy:  Extension  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
hitemational  Trade  Administi^tion, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Young  at  (202)  482-6397.  Office  of 
AD/CVD  Enforcement  VI.  Group  II, 
Import  Administration.  International 
Trade  Administi-ation.  U.S.  Department 
of  Commerce.  14tii  Street  and 
Constitution  Ave.  NW..  Washington  DC 
20230. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  tiie  Tariff  Act 
of  1930.  as  amended  (tiie  Act),  requires 
the  Department  to  issue  (1)  the 
preliminary  results  of  a  review  witiiin 
245  days  after  tiie  last  day  of  the  montii 
in  which  occurs  the  anniversary  of  the 
date  of  publication  of  an  order  or 
finding  for  which  a  review  is  requested. 
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and  (2)  the  final  results  within  120  days 
after  the  date  on  which  the  preliminary 
restilts  are  published.  However,  if  it  is 
not  practicable  to  complete  the  review 
within  that  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  results  to  a  maximum  of 
365  days  and  the  final  results  to  a 
mj^vimum  of  180  days  (or  300  days  if 
the  Department  does  not  extend  the 
time  limit  for  the  preliminary  results) 
from  the  date  of  the  publication  of  the 
preliminary  results.  See  also  19  CFR 
351.213(h)(2). 

Background 

On  August  19,  2002,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  review  of  the 
antidiunping  duty  order  on  certain  pasta 
ftom  Italy,  covering  the  period  July  1, 
2001  to  June  30,  2002  (67  FR  55000).  On 
March  27,  2003,  the  Department  fully 
extended  the  preliminary  results  of  the 
aforementioned  review  by  120  days  (68 
FR  14945).  On  August  7.  2003,  the 
Department  published  the  preliminary 
results  of  its  review  (68  FR  47020).  The 
final  results  of  this  review  are  cmrently 
due  no  later  than  December  5,  2003. 

Extension  of  Final  Results  of  Reviews 

We  determine,  that  it  is  not  practicable 
to  complete  the  final  results  of  this 
review  within  the  original  time  limit, 
because  the  Department  needs 
additional  time  to  fully  consider  certain 
arguments  raised  by  parties  in  their  case 
briefs.  See  Decision  Memorandimi  from 
Melissa  Skinner  to  Holly  Kuga,  dated 
November  7,  2003,  which  is  on  file  in 
the  Central  Records  Unit,  B-099  of  the 
main  Commerce  Building.  Therefore,  we 
are  extending  the  deadline  for  the  final 
results  of  the  above-referenced  review 
until  February  3,  2004. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 

Dated:  November  14,  2003. 
floUy  Kiaga. 

Acting  Depu  ty  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-29171  Filed  11-20-03;  8:45  am] 

BH.L1N0  CODE  3610-OS-P 
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DEPARTIPENT  OF  COMMERCE 
Infematiohal  Trade  Administration 


[A-S33-804] 

Stainless  Steel  Wire  Rods  From  India: 
ExtensioA  of  Time  Limit  for  the 
Preiiminaly  Results  of  the 
Antldumi^ing  Duty  Admlnistrathre 
Review 

agency:  I  mport  Administration, 
Intemati  jaal  Trade  Administration, 
;  of  Commerce. 


Departme  at 
ACTION:  Notice 
for  the 
antidimif 
review 


!  pr  }li: 


of  extension  of  time  limit 
iminary  results  of 
ing  duty  administrative 


EFFECTIVE  date:  November  21,  2003. 
SUMMARY  The  Department  of  Commerce 
("the  Dej  artment")  is  extending  the 
time  limi ;  for  the  preliminary  results  of 
the  reviei  v  of  stainless  steel  wire  rods 
from  India.  This  review  covers  the 
period  December  1,  2001  through 
November  30,  2002. 
FOR  FURtJiER  information  CONTACT:  Kit 
Rudd,  Eugene  Degnan,  or  Jonathan 
Herzog,  iUD/CVD  Enforcement,  Group 
III,  Officii  9,  Import  Administration, 
Intematii  )nal  Trade  Administration, 
U.S.  Deputment  of  Commerce,  14th 
Street  an  i  Constitution  Avenue,  NW., 
Washinjon  DC  20230;  telephone:  (202) 
482-1386,  (202)  482-0414  and  (202) 
482-427  I  respectively. 

Backgroi  md 


within  the  245-day  period  is  not 
practicable  for  the  following  reasons: 

•  The  review  involves  four 
companies,  three  of  which  include  sales 
and  cost  investigations  requiring  the 
Department  to  gather  and  analyze  a 
significant  amoimt  of  information 
pertaining  to  each  company's  sales 
practices,  manufacturing  costs  and 
corporate  relationships. 

•  The  Department  delayed  its 
planned  verification  of  the  Viraj  Group 
Limited  due  to  an  Indian  holiday. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  are  extending 
the  time  period  for  issuing  the 
preliminary  results  of  review  by  11  days 
until  December  12,  2003.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

Dated:  November  17,  2003. 
Joseph  A.  Spetrini, 
Depu  ty  Assistant  Secretary  for  Import 
Administration,  Group  m. 
[FR  Doc.  03-29163  Filed  11-20-03;  8:45  am] 
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Ja4uary  22,  2003,  the  Department 
a  notice  of  initiation  of  an 
antidumbing  duty  administrative  review 
stainl  ss  steel  wire  rods  ("SSWR") 
Inqia  covering  the  period 

1,  2001  through  November 
See  Initiation  of  Antidumping 
Con  ntervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
FR  3009  (January  22,  2003).  On 
,  2003,  the  Department 
'  a  notice  extending  the  time 
the  preliminary  results  by  60 
December  1,  2003.  See  Stainless 
Rods  from  India:  Notice  of 
of  Time  Limit  for  the 
Prelimikary  Results  of  Antidumping 
Duty  At  ministrative  Review,  68  FR 
46164  t  August  5,  2003). 

Extensii  m  of  Time  Limit  ofPreliminary 
Results 


Sectiin  751(a)(3)(A)  of  the  Act  states 
that  if  i  is  not  practicable  to  complete 
the  revi  bw  within  the  time  specified,  the 
admini  itering  authority  may  extend  the 
245-da'  period  to  issue  its  preliminary 
results  )y  up  to  120  days.  Completion 
of  the  p  reliminary  results  of  this  review 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

United  States  Travel  and  Tourism 
Promotion  Advisory  Board 

AGENCY:  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 

Date:  December  8,  2003. 

Time:  11  a.m.-3:30  p.m. 

Place:  Hyatt  Regency  Denver,  Mt. 
Elbert  Room,  1750  Welton  Street, 
Denver,  CO  80202. 

summary:  The  United  States  Travel  and 
Tourism  Promotion  Advisory  Boeffd 
("Board")  will  hold  a  Board  meeting  on 
December  8,  2003  at  the  Hyatt  Regency 
Denver. 

The  Board  will  discuss  the  design, 
development  and  subsequent 
implementation  of  an  international 
advertising  and  promotional  campaign, 
which  will  seek  to  encourage 
individuals  from  select  covmtries  to 
travel  to  the  United  States.  The  meeting 
will  be  open  to  the  public.  Time  will  be 
permitted  for  public  comment.  To  sign 
up  for  public  comment,  please  contact 
Julie  Heizer  by  5  p.m.  EST,  on  Friday, 
December  5,  2003.  She  may  be 
contacted  at  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Room  7025,  Washington,  DC 
20230;  via  fax  at  (202)  482-2887;  or,  Via 
e-mail  at  promotion@tmet.ita.doc.gov. 
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Written  comments  concerning  Board 
affairs  are  welcome  anytime  before  or 
after  the  meeting.  Written  comments 
should  be  directed  to  Julie  Heizer. 
Minutes  will  be  available  within  30 
days  of  this  meeting. 

The  Board  is  mandated  by  Public  Law 
108-7.  Section  210.  As  directed  by 
Public  Uw  108-7,  Section  210.  the 
Secretary  of  Commerce  shall  design, 
develop  and  implement  an  international 
advertising  and  promotional  campaign, 
which  seeks  to  encourage  individuals  to 
travel  to  the  United  States.  The  Board 
shall  recommend  to  the  Secretary  of 
Commerce  the  appropriate  coordinated 
activities  for  funding.  This  campaign 
shall  be  a  multi-media  effort  that  seeks 
to  leverage  the  Federal  dollars  with 
contributions  of  cash  and  in-kind 
products  tSnique  to  the  travel  and 
tourism  industry.  The  Board  was 
chartered  in  August  of  2003  and  will 
expire  on  August  8,  2005. 

For  further  information,  phone  Julie 
Heizer.  Office  of  Travel  and  Tourism 
Industries  (OTTI),  International  Trade 
Administration,  U.S.  Departinent  of 
Commerce  at  (202)  482-4904.  This 
meeting  is  physically  accessible  to 
people  witii  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
OTTI. 


Dated:  November  18,  2003. 
Gary  G.  Justice, 

Special  Assistant.  Office  of  Sendee  Industries. 
Tounsm.  and  Finance. 

[FR  Doc.  03-29172  Filed  11-20-03;  8:45  am] 
BHJJNG  CODE  3Sia-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teciinoiogy 

Announcing  a  Meeting  of  ttie 
Infonnation  Security  and  Privacy 
Advisory  Board 

AGENCY:  National  histitute  of  Standards 
and  Technology,  Commerce. 
ACTION;  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App 
notice  is  hereby  given  that  the 
Information  Security  and  Privacy 
Advisory  Board  (ISPAB)  will  meet 
Tuesday.  December  16,  2003,  from  8:30 
a.m.  until  5  p.m.,  Wednesday,  December 
17, 2003,  from  8:30  a.m.  until  5  p.m.  All 
sessions  will  be  open  to  the  public.  The 
Advisory  Board  was  established  by  the 
Computer  Security  Act  of  1987  CPub.  L. 
100-235)  and  amended  by  the  Federal 
hiformation  Security  Management  Act 
of  2002  (Pub.  L.  107-347)  to  advise  the 


Secretary  of  Commerce  and  the  Director 
of  NIST  on  security  and  privacy  issues 
pertaining  to  federal  computer  systems 
Details  regarding  the  Board's  activities 
arp  available  at  httpJ/csrc.mst.Bov/ 
ispab/. 

dates:  The  meeting  will  be  held  on 
December  16,  2003,  from  8:30  a.m.  until 
5  p.m.,  December  17,  2003,  from  8:30 
a.m.  until  5  p.m 

ADDRESSES:  The  meeting  wiU  take  place 
at  the  North  Washington,  DC  North/ 
Gaithersbuig  Hilton  Hotel,  620  Peny 
Parkway,  Gaitiiersburg,  Maryland. 

Agenda: 
— Welcome  and  Overview 
—Board  Discussion/Planning  for  March 

2004  Agencies  Customer  Service 

Management  Work  Session 
—Overview  of  Program  Activities  of  the 

NIST  Information  Technology 

Laboratory's  Computer  Security 

Division 

—Update  by  OMB  on  Privacy  and 

Security  Issues 
—Briefing  by  Departinent  of  Homeland 

Security  Office  Privacy  Officer  Nuala 

Connor-Kelly 

—Agenda  Development  for  March  2004 

ISPAB  Meeting 
— Wrap-Up 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the      - 
public.  Each  speaker  will  be  limited  to 
five  mmutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  ISPAB  Secretariat, 
hiformation  Technology  Uboratory,  lOO 
Bureau  Drive,  Stop  8930,  National 
histihite  of  Standards  and  Technology 
Gaittiersbuig,  MD  20899-8930.  It  would 
be  appreciated  if  25  copies  of  written 
material  were  submitted  for  distiibution 
to  the  Board  and  attendees  no  later  than 
December  9,  2003.  Approximately  15 
seats  will  be  available  for  the  public  and 
media. 


65G61 


Dated:  November  13,  2003. 
Arden  L  Bement,  Jr., 
Director. 

[FR  Doc.  03-29065  Filed  11-20-03;  8:45  am] 
BHJJNa  CODE  3S1IKM-P 


THE  COMMISSION  OF  RNE  ARTS 

2004  National  Capital  Arts  and  Cultural 
Affairs  Program 

Notice  is  hereby  given  that  Public 
Law  99-190,  as  amended,  authorizing 
the  National  Capital  Arts  and  Cultural 
Affairs  Program,  has  been  funded  for 
2004  in  the  amount  of  $7,000,000.00. 
All  request  for  information  and 
applications  for  grants  should  be 
received  by  31  December  2003  and 
addressed  to:  Frederick  J.  Lindstttim 
Assistant  Secretary/NCACA  Program 
Admimstrator.  Ckimmission  of  Fine 
Arts.  National  Building  Museum,  Suite 
312,  401  F  Stiwt,  NW.,  Washington.  DC 
20001-2728,  Phone:  202-504-2200. 

Deadline  for  receipt  of  grant 
applications  is  March  1,  2004. 

This  program  provides  grants  for 
general  operating  support  of 
organizations  whose  primary  purpose  is 
performing,  exhibiting,  and/or 
presenting  the  arts.  To  be  eligible  for  a 
grant,  organizations  must  be  located  in 
the  District  of  Columbia,  must  be  non- 
profit, non-academic  institutions  of 
demonstt-ated  national  repute,  and  must 
have  annual  incomes,  exclusive  of 
federal  funds,  in  excess  of  one  million 
dollars  for  each  of  the  past  three  years. 
Organizations  seeking  grants  must 
provide  a  Dun  and  Bradstreet  (D&S) 
Data  Universal  Numbering  System 
(DUNNS)  number  when  applying. 

Charies  H.  Atlwton, 

Secretary. 

(FR  Doc.  03-29099  Filed  11-20-03;  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Joan  Hash,  Board  Secretariat. 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  lOO  Bureau  Drive,  Stop 
8930,  Gaithersbuig,  MD  20899-8930, 
telephone:  (301)  975-3357. 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Renewal  of  Two  Currently  Approved 

Infonnation  Collections;  Comment 
Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  pubUc  and  Federal 


agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
acc(»dance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Coqjoration  is 
soliciting  comments  concerning  the 
proposed  revision  of  two  forms: 

•  Cktrporation  for  National  Service 
Enrollment  Form  (GMB  #3045-0006), 

and 

•  Corporation  for  National  Service 
End  of  Term/Exit  Form  (0MB  #  3045- 

0015). 

Copies  of  the  forms  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  January  20,  2004. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  National  Service 
Trust.  Attn:  Mr.  Bruce  Kellogg.  8th 
Floor.  1201  New  York  Avenue,  NW., 
Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Kellogg,  (202)  606-5000,  ext.  256. 
SUPPt-EMENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and  . 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.t  permitting  electronic  submissions 
of  responses. 

L  Background 

The  Corporation  supports  programs 
that  provide  opportunities  for 
individuals  who  want  to  become 
involved  in  national  service.  The  service 
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opportimsies  cover  a  wide  range  of 
activities  i  >ver  varying  periods  of  time. 
Upon  suo  »ssfully  completing  an 
agreed-up  an  term  of  service  in  an 
AmeriCorps  program,  an  AmeriCorps 
participant  receives  an  "education 
award".  Tpis  education  award  can  be 
used  to  make  a  payment  towards  a 
qualified  itudent  loan  or  pay  for 
educationfd  expenses  at  qualified  post- 
secondar^l  institutions  and  approved 
school-to^work  opportunities  programs. 
This  awaad  is  an  amoimt  of  money  set 
aside  in  tie  AmeriCorps  member's  name 
in  the  Nanonal  Service  Trust  Fund. 
Members  pave  seven  years  in  which  to 
draw  agamst  any  unused  balance. 

The  National  Service  Trust  is  the 
office  wimin  the  Corporation  that 
administ^the  education  award 
program.  iThis  involves: 

•  Tracking  the  service  for  all 
AmeriCotps  members: 

•  Ensu  ring  that  the  requirements  of 
the  Corp<  ration's  enabling  legislation 
are  met,  i  is-a-vis  the  education  award; 

•  Proo  »ssing  school  and  loan 
payment  that  the  members  authorize; 
and 

•  Proo  ;ssing  payments  for  the  interest 
that  accn  les  on  certain  qualified  student 
loans  du|ing  the  member's  service 
period. 

n.  Current  Action 


The  Corporation  has  been  using 
several  \Krsions  of  the  two-forms 
contaiiieii  in  this  Notice  since  the 
AmeriCorps  program  began  in  1994.  The 
Corporal  ion  plans  to  renew  both  forms 
and  requ  ested  an  extension  of  the 
Noyemb  jr  30,  2003,  expiration  date 
from  the  Office  of  Management  and 
Budget  ( 3MB)  for  both  forms  in  order  to 
satisfy  tl  e  public  comment  period.  0MB 
granted  1 1 90  day  extension  and  assigned 
a  new  e3  piration  date  of  February  29, 

2004. 

The  C  jrporation's  Enrollment  Form 
serves  ti  vo  purposes  essential  to  the 
functioi  ing  of  the  AmeriCorps  program. 
It  is  the  means  by  which  programs 
certify  t  lat  an  individual  is  eligible  to 
serve  in  an  AmeriCorps  program  and  the 
ice  has  begun.  Second,  it 
the  Corporation,  Grantees, 
managers,  and  Congress  with 
iphic  data  on  AmeriCorps 


ailment  Form  is  the 
ag-of-service  counterpart  to  the 
ition's  End  of  Term/Exit  Form, 
which  Concludes  the  tracking  of 
members  at  the  end  of  their  term  of 
servicer 

Submission  of  the  End  of  Term/Exit 
Form  provides  legal  certification  for  the 
disbur£>Hment  of  an  education  award  to 
an  Am<  riCorps  member.  It  is  the 


document  by  which  an  authorized 
program  official  at  an  AmeriCorps 
program  site  indicates  whether  an 
AmeriCorps  member  is  eligible  for  an 
education  award. 

Several  versions  of  both  forms  have 
been  used  since  the  AmeriCorps 
program  began  in  1994. 

In  1999,  tne  Corporation  began  using 
an  electronic  system  to  both  enroll  and 
exit  AmeriCorps  members.  Local 
projects  can  enter  into  a  database 
information  about  their  members' 
eiut)llment  and  completion  of  service. 
This  data  is  transferred  to  the  Trust 
periodically  where  it  becomes  the 
official  record. 

A.  Enrollment  Form—(OMB  *3045- 
0006) 

Currently,  AmeriCorps  members  use  a 
form  entitled  Corporation  for  National 
Service  Enrollment  Form  to  enroll 
national  service  participants  in  the 
AmeriCorps  program.  The  form  requests 
program-related  as  well  as  demographic 
information.  The  program  information 
includes  the  participant's  start  date,  the 
code  number  of  the  program,  the 
expected  completion  date,  and  whether 
the  term  of  service  is  full  or  part  time. 
This  is  the  Corporation's  sole  soiut;e  of 
data  for  individxxal  members.  The 
demographic  information  includes 
background  information  on  the 
AmeriCorps  member  (including  gender, 
marital  status,  education  level,  and 
reasons  for  joining). 
The  program  information  is  used  to: 

•  Make  liability  projections  for  the 
Trust  Fimd; 

•  Verify  national  service  participation 
when  requested  by  a  lender  who  holds 
an  AmeriCorps  member's  student  loan 
(members  are  eligible  to  have  the 
repayment  of  certain  student  loans 
postponed  if  they  are  participating  in 
national  service), 

•  Plan  and  monitor  programs  (review 
recruiting  efforts,  identify  programs 
with  excessive  early  termination  rates, 
establish  and  reconcile  program's 
budgets) 

The  demographic  information  is  used 
for  recruiting  piuposes  and  to  provide 
the  Corporation,  program  managers,  and 
the-Cong^ss  with  demographic  data  on 
AmeriCorps  members. 

In  requesting  permission  for  renewal 
of  this  form,  the  Corporation  does  not 
propose  making  any  changes  to  the, 
version  currently  in  use. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Corporation  for  National  Service 
Enrollment  Form. 

OMB  Number:  3045-0006. 

Agency  Number;  None. 
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Affected  Public:  Individuals  about  to 
participate  in  an  AmeriCorps  program. 

Total  Respondents:  10,000  annually. 

Frequency:  Once  per  service  period 
(average  of  once  per  year). 

Average  Time  Per  Response:  Total  of 
7  minutes  (4  minutes  for  the 
AmeriCorps  members,  and  3  minutes  for 
the  program  staff). 

Estimated  Total  Burden  Hours:  1,166 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

B.  End  of  Term/Exit  Form— (3045-0015) 

The  Corporation's  End  of  Term/Exit 
form  is  the  means  by  which  AmeriCorps 
programs  certify  that  a  member  has,  or 
has  not,  successfully  satisfied 
conditions  which  must  be  met  in  order 
to  receive  an  education  award.  When  an 
AmeriCorps  member  successfully 
completes  a  term  of  national  service,  a 
designated  program  official  certifies  that 
the  service  was  completed  and  the 
individual  is  eligible  for  an  education 
award.  The  End  of  Term/Exit  form  is  the 
document  upon  which  this  certification 
is  recorded. 

Additional  information  requested  on 
the  form  includes  the  member's  service 
completion  date,  the  current  address 
where  the  education  award 
documentation  should  be  mailed,  and 
two  questions  regarding  the  member's 
desire  for  post  service  information. 
Type  of  Review:  Renewal. 
Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Corporation  for  National  Service 
End  of  Term/Exit  Form. 
OMB  Number:  None. 
Agency  Number:  None.  ^" 

Affected  Public:  AmeriCorps  members 
who  have  ended  their  term  of  national 


Dated:  November  18,  2003. 
Ruben  L.  Wiley, 
Director,  National  Trust. 
[FR  Doc.  03-29155  Filed  11-20-03:  8:45  am] 

BILUNG  CODE  60S0-St-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Meeting  of  the  Technology  and  Privacy 
Advisory  Committee  (TAPAC) 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 


service 

Total  Respondents:  10,000  annually. 

Frequency:  Once  per  term  of  service 
(average  of  once  per  year). 

Average  Time  Per  Response:  7 
minutes,  total  (4  minutes  for  the 
AmeriCorps  members  to  complete  the 
form  and,  3  minutes  for  the  program 
staff). 

Estimated  Total  Burden  Hours:  1,166 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


SUMMARY:  An  open  meeting  of  the 
Technology  and  Privacy  Advisory 
Committee  was  held  November  20-21, 
2003.  The  piirpose  of  the  meeting  was 
for  presentations  of  interest  and 
discussion  concerning  the  legal  and 
policy  considerations  implicated  by  the 
application  of  advanced  information 
technologies  to  counter-terrorism  and 
counter-intelligence  missions. 

Additional  information,  including 
prepared  testimony  of  witnesses,  will  be 
posted  on  the  Committee's  Web  site  as 
it  becomes  available. 

This  notice  has  been  posted  on  the 
Committee's  Web  site  for  three  weeks, 
but  an  administrative  error  resulted  in  it 
being  published  in  the  Federal  Register 
less  than  15  days  before  the  meeting 
date.  ^ 

DATES:  Thursday,  November  20,  9  a.m.- 
4  p.m.  on  Friday,  November  21,  8  a.m  - 
12  p.m. 

ADDRESSES:  Dirksen  Senate  Office 
Building  Room  138  (SD-138),  1st  and  C 
Streets,  NE;  adjoining  the  Hart  Senate 
Office  Building. 

TOR  FURTHER  INFORMATION  CONTACT: 
Please  check  the  Web  site  for  location 
and/or  agenda  changes  at  http:// 
www.sainc.com/tapac,  or  contact  Ms. 
Lisa  Davis,  Executive  Director, 
Technology  and  Privacy  Advisory 
Committee,  The  Pentagon.  Room 
3E1045,  Washington,  DC  20301-3330, 
telephone  703-695-0903. 
Dated:  November  14,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
[FR  Doc.  03-29062  Filed  11-2(M)3:  8:45  am 

BILUNG  CODE  5001-06-M 


DEI^WARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 


hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
December  3.  The  hearing  will  be  part  of 
the  Commission's  regular  business 
meeting.  Both  the  conference  session 
and  business  meeting  are  open  to  the 
public  and  will  be  held  at  the 
Commission's  offices  at  25  State  Pohce 
Drive,  West  Trenton,  New  Jersey. 

The  conference  among  the 
commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  will 
include:  An  update  on  development  of 
the  Water  Resources  Plan  for  the 
Delaware  River  Basin;  a  report  on 
activities  related  to  the  Tri-State 
Planning  hiitiative;  an  update  on  Water 
Quality  Advisory  Committee  (WQAC) 
activities  relating  to  revision  of  the 
Commission's  water  quality  standards 
and  the  schedule  for  their  adoption,  and 
a  revised  schedule  for  adoption  of  new 
toxics  criteria;  a  discussion  of 
unresolved  issues  raised  by  the  WQAC 
relating  to  (1)  interim  protection  for 
waters  under  study  by  the  Commission 
for  purposes  of  determining  their 
eligibility  to  be  designated  as  Special 
Protection  Waters,  and  (2)  basin-wide 
water  quality  criteria  and  their  points  of 
application;  an  update  on  activities  of 
the  Monitoring  Advisory  Committee;  an 
update  on  the  issuance  of  the  TMDLs  for 
PCBs  in  the  Delaware  Estuary,  including 
a  proposed  resolution  to  require 
additional  point  source  monitoring;  and 
an  update  on  activities  of  the  TMDL 
Implementation  Advisory  Committee 
(lAC). 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:30  p.m.  business 
meeting  include  the  dockets  listed 
below: 

1.  Baldwin  Hardware  Corporation  D- 
87-32  RENEWAL  2.  A  ground  water 
withdrawal  renewal  project  to  continue 
withdrawal  of  up  to  15.13  mg/30  days 
to  supply  the  applicant's  manufacturing 
facility  and  ongoing  ground  water 
decontamination  program  from  existing 
Wells  Nos.  PS-1,  PS-2,  PS-3,  PW-4 
and  PW-5  in  the  Schuylkill  River 
watershed.  No  increase  of  water 
withdrawal  is  proposed.  Treated 
effluent  will  continue  to  be  discharged 
to  the  Schuylkill  River.  The  project  is 
located  in  City  of  Reading.  Berks 
County,  Pennsylvania. 

2.  Township  ofPemberton  D-92-56 
CP  RENEWAL.  A  ground  water 
wthdrawal  renewal  project  to  continue 
withdrawal  of  38.75  mg/30  days  to 
supply  the  appHcant's  public  water 
distribution  system  from  existing  Wells 
Nos.  4,  6,  7,  8A,  and  11  in  the  Rancocas 
Creek  Watershed.  The  project  is  located 
in  Pemberton  Township,  Burlington 
County,  New  Jersey. 
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3.  Borough  ofHopatcongD-92-85  CP 
RENEWAL.  A  ground  water  withdrawal 
renewal  project  to  continue  withdrawal 
of  18.91  mg/30  days  to  supply  the 
applicant's  water  distribution  system 
from  existing  Wells  Nos.  1,  2.  3,  3A,  4. 
5, 8, 12,  Squire,  River  Styx,  and     - 
Mariners  in  the  Musconetcong  River 
Watershed.  The  project  is  located  in 
Hopatcong  Borough,  Sussex  County, 
New  Jersey. 

4.  Sparta  Township  Water  Utility  D- 
98-1  CP.  A  ground  water  withdrawal 
project  to  supply  up  to  46.11  mg/30 
days  of  water  to  the  applicant's 
distribution  system  from  new  Wells 
Buttonwood  1  and  2,  Sussex  Mills  1  and 
2,  and  Germany  Flats  A  and  B,  and  also 
from  ten  existing  wells,  all  located 
within  the  Delaware  River  Basin;  to 
approve  the  exportation  of  up  to  22.13 
mg/30  dajts  of  water  from  the  Germany 
Flats  Wells  A  and  B  from  the  Delaware 
River  Basin;  and  to  increase  the  existing 
withdrawal  limit  of  18.84  mg/30  days 
from  all  wells  in  the  Delaware-River 
Basin  to  46.11  mg/30  days.  The  project 
is  located  in  Sparta  Township,  Sussex 
County,  New  Jersey. 

5.  Nestle  Waters  North  America,  Inc. 
D-98-27  RENEWAL.  A  spring  water 
renewal  project  to  continue  withdrawal 
of  9.0  mg/30  days  to  supply  the 
applicant's  bottled  water  operations 
from  Hoffman  Springs  Nos.  1,  2.  and  3 
in  the  Ontelaimee  Creek  Watershed.  The 
project  is  located  in  Lynn  Township. 
Lehigh  County,  Pennsylvania. 

6.  Consumers  New  Jersey  Water 
Company  D-2000-36  CP.'A  ground 
water  withdrawal  project  to  supply  up 
to  60.3  mg/30  days  of  water  to  the 
applicant's  public  water  distribution 
system  from  new  Well  No.  14  in  the 
Lower  Potomac-Raritan-Magothy 
Aquifer,  and  to  increase  the  existing 
withdrawal  limit  from  all  wells  from 
140  mg/30  days  to  200.3  mg/30  days. 
The  project  is  located  in  Hamilton : 
Township,  Mercer  County,  New  Jersey. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1:30  p.m.  business 
meeting:  Minutes  of  the  October  15, 
2003  business  meeting;  announcements; 
a  report  on  Basin  hydrologic  conditions; 
a  report  by  the  executive  director;  a 
report  by  the  Commission's  general 
counsel;  a  resolution  extending  Docket 
D-69-210  CP  (Final)  (Revision  11),  the 
"Exelon  Mine  Water  Demonstration 
Project,"  for  one  year  to  continue  the 
mine  pool  withdrawal  and  stream  flow 
augmentation  demonstration  project  and 
to  modify  project  operations;  a 
resolution  to  extend  the  credit  granted 
PPL  on  November  25,  2002  to  satisfy  its 
consimiptive  use  compensation 
requirement;  a  resolution  to  require 


point  source  monitoring  for 
leet  data  needs  for  the  Stage 

and  a  resolution  extending 
}f  the  Watershed  Advisory 


addition. 
PCBs  to 
2TMD 
the  term 
Council 

Draft  dbckets  scheduled  for  public 
hearing  c  n  December  3,  2003  are  posted 
on  the  C<  immission's  Web  site,  http:// 
www.drb  z.net,  where  they  can  be 
accessed  through  the  Notice  of 
Commiss  ion  Meeting  emd  Public 
Hearing.  Additional  documents  relating 
to  the  do  :kets  and  other  items  may  be 
examine!  I  at  the  Commission's  offices. 
Please  cc  ntact  Robert  Tudor  at  609- 
883-950 )  ext.  208  with  any  docket- 
related  q  lestions. 

Person  s  wishing  to  testify  at  this 
hearing  i  re  requested  to  register  in 
advance  with  the  Commission  secretary 
at  609-8  J3-9500  ext.  203.  Individuals 
in  need  <  if  an  accommodation  as 
providec  for  in  the  Americans  with 
Disabilit  es  Act  who  wish  to  attend  the 
hearing  (  hould  contact  the  Commission 
secretarj  directly  at  609-883-9500  ext. 
203  or  ti  rough  the  Telecommunications 
Relay  Se  rvices  (TRS)  at  711,  to  discuss 
how  the  Commission  may  accommodate 
yoiu'  ne«  ds.  - 

Dated:  vlovember  17,  2003. 
Pamela  K  [.  Bush,  Esquire, 
Commiss  on  Secretary. 
(FR  Doc.  )3-29096  Filed  ll-20-03r  8:45  am] 

BILUNG  C<  DE  6360-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  df  Proposed  Information 
Collect!  in  Requests 

agency;  Department  of  Education. 
SUMMAR  r:  The  Leader,  Regulatory 
Informa  ion  Management  Group,  Office 
of  the  C  lief  Information  Officer,  invites 
commeits  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Biterested  persons  are  invited  to 
submit  comments  on  or  before  January 
20, 2004. 

SUPPLEIIENTARY  INFORMATION:  Section 
3506  ofjthe  Paperwork  Reduction  Act  of 
1995  (4^  U.S.C.  Chapter  35)  requires 
that  thel  Office  of  Management  and 
Budget  lOMB)  provide  interested 
Federalfagencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collectipn  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consult  ition  to  the  extent  that  public 
particii  ation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federaf  law,  or  substantially  interfere 
with  ally  agency's  ability  to  perform  its 
statutoi  y  obligations.  The  Leader, 


Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection  * 

requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  biu"den:  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  thtough  the  use 
of  information  technology. 

Dated:  November  17,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Off  ice  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Reinstatement. 

Title:  Clearance  Package  for  Federal 
Student  Aid  (FSA)  Customer 
Satisfaction  Surveys  Master  Plan. 

Frequency:  As  needed. 

Affected  Public:  Individuals  or 
household;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local,  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  12,000. 

Burden  Hours:  2,900. 

Abstract:  In  order  to  redefine  the 
planning  and  decision-making  processes 
to  improve  the  quality  of  FSA  products 
and  services. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  bom  http://edicsweb.ed.gav, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  nimiber  2370.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Rooin  4050,  Regional 
Office  Building  3,  Washington,  DC 
-  20202-4651  or  to  the  e-mail  address 
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vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIOJUMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
,  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  hiformation 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-29079  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-5(M)00] 

Alliance  Pipeline  L.P.;  Notice  of 
Proposed  Changes  in  FERC  Gas 

November  13,  2003. 

Take  notice  that  on  November  5, 
2003,  Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing,  as  part  of  Alliance's 
FERC  Gas  Tariff,  Original  Volume  No.  1 
First  Revised  Sheet  No.  2,  proposed  to 
be  effective  November  2.  2003. 

Alliance  states  that  the  listed  tariff 
sheet  is  being  filed  to  add  a  reference  in 
the  Table  of  Contents  to  newly 
established  Section  41  of  the  General 
Terms  and  Conditions  of  Alliance's 
FERC  Gas  Tariff,  which  addresses  the 
use  of  offsystem  capacity  acquired  by 
Alliance,  as  well  as  waiver  of  the 
shipper-must-hold-title  rule. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  exclu(Sng  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  OT  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
mstnictions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00331  Filed  11-20-03;  8:45  am] 

BH.UNG  CODE  6717-01-? 


See,  18  CFR  385.2001(a)(l)(iii)  and  the 
mstructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  E3-O0322  Filed  11-20-03;  8:45  am] 

BILUNQ  CODE  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-094] 

ANR  PipieJine  Company;  Notice  of 
Compliance  Filing 

^ovember  13,  2003. 

Take  notice  that  on  November  4. 
2003.  ANR  Pipeline  Company.  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Substitute  Fifteenth  Revised  Sheet 
No.  190,  to  become  effective  November 
1,  2003. 

ANR  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Conunission's  order  issued  October  23. 
2003,  in  the  referenced  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-092] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

November  13,  2003. 

Take  notice  that  on  November  3, 
2003,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval  three 
amendments  to  negotiated  rate  service 
agreements  between  ANR  and 
Wisconsin  Public  Service  Corporation 
(WPS). 

ANR  requests  that  the  Commission 
accept  and  approve  the  subject 
negotiated  rate  agreement  amendments 
to  be  effective  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  vrill  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  Uie  "eLibrary"  Unk. 
Enter  the  docket  number  excluding  the 
last  three  digits  m  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electi-onic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  E3-00334  Filed  11-20-03;  8:45  am] 
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DEPARTMErn-  OF  ENERGY 

Federal  Energy  Regulatory 
CommlMlon 

[Docket  No.  RP99-301-093] 

ANR  Pipeline  Company;  Notice  of 
Nagotlatad  Rate  Filing 

November  13.  2003. 

Take  notice  that,  on  November  3, 
2003,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval  an 
amendment  to  a  negotiated  rate  service 
agreement  between  ANR  and  NG  Energy 
Trading,  L.L.C. 

ANR  requests  that  the  Commission 
accept  and  approve  the  subject 
negotiated  rate  agreement  amendments 
to  be  effective  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00335  Filed  11-20-03;  8:45  am] 
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DEPARTlMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisiion 


4, 


[Docket  Md.  RP03-584-001] 

ANR  Pipeline  Company;  Notice  of 
Tariff  Fil|ng 

Novembei  14,  2003. 

Take  notice  that  on  November  7, 
2003,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  foBowing  tariff  sheets  proposed  to 
become  effective  September  1,  2003: 

Sub  Fifty'  Seventh  Revised  Sheet  No.  8 
Sub  Fifty  Seventh  Revised  Sheet  No.  9 
Sub  Fifty  Sixth  Revised  Sheet  No.  13 

ANR  s  tates  that  the  above-referenced 
tariff  sh«  ets  are  being  filed  to  correct  the 
Above-NIarket  Dakota  Costs  assigned  to 
ANR's  I'TS  Rate  Schedule  which  were 
inadvertently  allocated  over  a  three- 
month  pleriod  instead  of  the  twelve- 
month qeriod  requested  in  its  filing  of 
19.  2003. 


August 

Any 
filing  s 
Federal 
888  Fir 


irson  desiring  to  protest  said 
uld  file  a  protest  with  the 
inergy  Regulatory  Commission, 
Street,  NE.,  Washington,  DC 
20426,  ill  accordance  with  section 
385.21l|of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  feccordance  with  section  154.210 
of  the  C  jmmission's  Regulations. 
Protests  will  be  considered  by  the 
Commi!  sion  in  determining  the 
appropi  iate  action  to  be  tciken,  but  will 
not  ser\  e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  revii  sw  at  the  Commission  in  the 
Public !  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://vmw.ferc.gov  using  the  eLibrary 
link.  Ei  ter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
numbei  field  to  access  the  document. 
For  ass  stance,  please  contact  FERC 
Online  Support  at 

FERCO  nlineSupport@feK.gov  or  toll- 
free  at  866)  208-3676,  or  TTY,  contact 
(202)  5  )2-8659.  The  Commission 
strongl  r  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instnic  ions  on  the  Commission's  Web 
site  un  ier  the  "e-Filing"  link. 


Magali( 
Secrettty. 
(FRDo( 
MLUNO 


R.  Salas, 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  RP04-52-000] 

Biacit  Martin  Pipeline  Company;  Notice 
of  Tariff  Rling 

November  13,  2003. 

Take  notice  that  on  November  7, 
2003,  Black  Marljn  Pipeline  Company 
(Black  Marlin)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets,  to  be 
effective  December  7,  2003: 

Third  Revised  Sheet  No.  102 
Fourth  Revised  Sheet  No.  127 
Fifth  Revised  Sheet  No.  220 
Second  Revised  Sheet  No.  300 
First  Revised  Sheet  No.  301 
First  Revised  Sheet  No.  302 
First  Revised  Sheet  No.  303 
Third  Revised  Sheet  No.  305 
First  Revised  Sheet  No.  306 
Second  Revised  Sheet  No.  307 
First  Revised  Sheet  No.  308 
First  Revised  Sheet  No.  309 
First  Revised  Sheet  No.  310 
Third  Revised  Sheet  No.  312 
First  Revised  Sheet  No.  313 

Black  Marlin  states  that  this  filing  is 
made  in  part  for  administrative 
purposes  and  in  part  as  a  housekeeping 
matter  to  update  contact  names  and 
addresses  in  Rate  Schedules  and  Terms 
and  Conditions  of  Black  Marlin' s  tariff 
and  make  various  revisions  to  the 
Transportation  Service  Agreements  for 
the  FTS  and  ITS  Rate  Schedules. 

Black  Marlin  further  states  that  copies 
of  the  filing  have  been  mailed  to  each 
of  its  customers,  interested  State 
Commissions  and  other  interested 
persons. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at 
/ittp.//iv»TV./erc:gov-using  the 
"eLibrary".  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  niunber  field  to  access  the 
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docniment.  For  assistance,  please  coni&ct 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  20a-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00333  Filed  11-20-03;  8:45  am] 
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Magalie  R.  Salas. 
MagaheR.  Salas.  Secretaiy. 

Secretary.  jpR  ^^^  £3-00352  FUed  1 1-20^3;  845  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-305-012] 

CenterPoint  Energy— Mississippi  River 
Transmission  Corporation;  Notice  of 
Negotiated  Rate  Filing 

November  13,  2003. 

Take  notice  that  on  November  5, 
2003,  CenterPoint  Energy— Mississippi 
River  Transmission  Corporation  (MRT) 
tendered  for  filing  and  approval  a 
negotiated  rate  agreement  between  MRT 
and  CenterPoint  Energy  Gas  Marketing 
Company.  MRT  requests  that  the 
Commission  accept  and  approve  the 
transaction  to  be  eff^ective  November  1 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
,  strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-302-002] 

Cheyenne  Plains  Gas  Pipeline 
Company;  Notice  of  Compliance  Rling 

November  14,  2003. 

Take  notice  that  on  November  6, 
2003,  Cheyenne  Plains  Gas  Pipeline 
Company  (CPG)  tendered  for  filing  to  its 
pro  forma  FERC  Gas  Tariff,  Original 
Volume  No.  l,  the  following  tariff 
sheets: 

Substitute  Original  Sheet  No.  107 
Second  Substitute  Original  Sheet  No.  255 
Substitute  Original  Sheet  No.  268 

CPG  states  that  these  tariff  sheets 
revise  its  pro  forma  tariff  to  comply  with 
the  Commission's  Preliminary 
Determination  issued  October  22,  2003 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shovra  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
hitemet  in  lieu  of  paper.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
iree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eLibrary  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-623-00] 

Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Rling 

November  13,  2003. 

Take  notice  that  on  November  5, 
2003,  Dominion  Transmission,  Inc. 
(DTI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets,  with 
a  November  1 ,  2003  effective  date: 
Substitute  Eighteenth  Revised  Sheet  No.  31 
Substitute  Twenty-Second  Revised  Sheet  No 

32 

Substitute  Fifteenth  Revised  Sheet  No.  35 

Dominion  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  October  31  Order  in 
Docket  No,  RP03-623-000.  In  response 
to  issues  raised  in  a  protest,  DTI  in  its 
Answer  modified  its  annual 
Transportation  Cost  Rate  Adjustment 
(TCRA)  filing  and  filed  pro  forma  tariff 
sheets  to  reflect  the  modifications.  DTI 
states  that  the  Commission  in  the 
October  31  Order  accepted  the  changes 
proposed  on  the  pro  forma  tariff  sheets 
and  directed  DTI  to  file  actual  tariff 
sheets  consistent  with  the  pro  forma 
proposals  and  this  filing  complies  with 
the  Commission's  directive. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in     • 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLihrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
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(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Ckjmmission's  Web 
site  under  the  e-Filing  link. 

Magdie  R.  Salas, 

Secretaiy. 

[FR  Doc.  E3-00324  Filed  11-20-03;  8:45  ami 
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nimiber  fi  ild  to  access  the  document. 
For  assist!  ince,  please  contact  FERC 
Online  Support  at 

FERCOnlkieSupport@ferc.gov  or  toll- 
free  at  (86p)  208-3676.  or  TTY,  contact 
(202)  502-^659.  The  Commission 
strongly  elicourages  electronic  filings. 
See,  18  CfR  385.2001(a)(l)(iii)  and  the 
instructio  is  on  the  Commission's  Web 
site  undei  the  e-Filing  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comwleelofl 

[Doctal  No.  RPO«-2a-001] 

Gee  Tranamieaion  Northweat 
Corporation;  Notice  of  Compliance 
FHing 

November  14,  2003. 

Take  notice  that  on  November  7. 
2003,  Gas  Transmission  Northwest 
Corporation  (GTN)  tendered  for  filing 
various  tariff  sheets  to  incorporate  into 
Third  Revised  Volume  No.  1-A.  sheets 
that  have  recently  been  approved  by  the 
Commission  in  GTN's  superseded  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A. 

GTN  states  that  it  recently  replaced 
Second  Revised  Voliune  No.  1-A  with 
Third  Revised  Volume  No.  1-A  in  order 
to  reflect  a  corporate  name  change.  GTN 
requests  that  the  Commission  accept  the 
aboye-referenced  tariff  sheets  to  be 
effective  on  the  latter  of  the  date  Third 
Revised  Volume  No.  1-A  became 
effective  or  the  date  the  Commission 
accepted  the  sheets  in  the  superseded 
tariff. 

GTN  further  states  that  a  copy  of  this  - 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations.     ' 
Protests  will  be  considc^redliy  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  lliis  filing  is  available 
for  review  at  tibe  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 


MagalieR. 

Secretary. 
IFR  Doc. 
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Salas, 
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DEPART!  lENT  OF  ENERGY 

Federal  G  nergy  Regulatory 
Commisi  ion 

[Docket  M  I.  CP04-9-000] 

GulfStrei  m  Natural  Gas  System, 
L.L.C.;  Notice  of  Application 

November  14,  2003. 

On  Noi  ember  12,  2003,  Gulfstream 
Natural  C  as  System,  L.L.C. 
(GulfStre  un).  2701  North  Rocky  Point 
Drive,  Su  ite  1050,  Tampa,  Florida,  filed 
with  the  "ederal  Energy  Regulatory 
Commisa  ion  (Commission)  to  convert 
the  blani  et  certificate  authority 
proceedi]  ig  into  an  application  for 
authorizi  tion  pursuant  to  Section  7(c)  of 
the  Natui  al  Gas  Act  (NGA),  as  amended, 
and  the  ( lommission's  Rules  and 
Regulatif  ms  thereimder.  The  certificate 
requested  would  authorize  construction 
and  opemtion  of  a  5.4-mile  30-inch 
diameter  pipeline  to  a  power  plant  in 
Martin  Qounty,  Florida,  as  previously 
describe^  in  the  Prior  Notice  blanket 
authority  notice  issued  on  November  3, 
2003.  T^s  filing  is  available  for  review 
at  the  Cdmmission  or  may  be  viewed  on 
the  Com|nission's  Web  site  at  http:// 
www.fett.gov,  using  the  >eLibrary>  link. 
Enter  thf  docket  number  excluding^the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Supportjat 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (966)  208-3676,  or  for  TTY, 
contact  1202)  502-8659. 

Gulfstream  states  that  copies  of  this 
filing  h^ve  been  mailed  to  all  parties  on 
the  Official  Service  List  in  this 
proceeding.  Further,  GulfStream  states  it 
will  comply  with  Section  157.6  of  the 
Commiasion's  regulations  and  notify  dll 
affectedllando  wner  s . 

Questions  regarding  the  application 
may  be  directed  to  P.  Martin  Teague, 
Assistant  General  Coimsel,  Gulfstream 
Natural  Gas  System,  L.L.C,  2701  Rocky 


Point  Drive,  Tampa.  Florida  326(M»At 
(813)  282-6609  or  pmteague9duke- 
energy.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  fbr  this  application 
should,  on  or  before  November  26,  2003. 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"eFiling"  link.  Previously  filed 
comments,  protests  and  interventions  in 
this  docket  do  not  have  to  be  refiled. 
The  Conmiission  strongly  encourages 
electronic  filings.  ° 

Comment  Date:  November  26.  2003. 

Magalie  R.  Salas, 

Secretaiy. 

[FR  Doc.  E3-O0339  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP04-4-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

November  13,  2003. 

Take  notice  that  on  November  10, 
2003,  Kem  River  Gas  Transmission 
Company  (Kem  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1, 
Substitute  First  Revised  Sheet  No.  95,  to 
be  effective  November  1,  2003. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  October  31,  2003  Letter 
Order  by  revising  proposed  section  5.8 
of  the  General  Terms  and  Conditions  of 
Kem  River's  tariff  to  clarify  that  Kem 
River  is  entitled  to  recover  expenses, 
costs  or  attomeys"  fees  inciured  to 
recover  amounts  owed  by  a  defaulting 
party  only  fi'om  such  defaulting  party. 
Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(20Z)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l){iii)  and  the 
instmctions  on  the  Commission's  Web 
site  under  the  e-Filing  link.     . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00325  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlssion[ 

[Doctot  No.  RP9»-1 76-094] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

November  14,  2003. 

Take  notice  that  on  November  5, 
2003,  Natiu^  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Original 
Sheet  Nos.  26W.19a  and  Original  Sheet 
No.  26W.19b,  to  be  effective  December 
1,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  reflect  an  amendment,  which 
also  was  tendered  for  filing,  to  an 
existing  index-based  negotiated  rate 
agreement  between  Natural  and 
Northem  Indiana  Public  Service 
Company  under  Natural's  Rate  Schedule 
FTS,  pursuant  to  Section  49  of  the 
General  Terms  and  Conditions  (GT&C) 
of  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivmv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas,  < 

Secretary. 

(FR  Doc.  E3-O0338  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP99-1 76-093] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

November  14,  2003. 

Take  notice  that  on  November  5, 
2003,  Natural  Gas  Pipeline  Company  of 
America  (Natm-al)  tendered  for  fiUng  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  26W.03,  to  be 
effective  November  5,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  cancel  Natural's  tariff  sheets 
setting  forth  an  expired  negotiated  rate 
transaction. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l){iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Solas, 

Secretary. 

IFR  Doc.  E3-00351  Filed  11-20-03;  8:45  am] 
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instructions 
site 


on  the  Commission's  Web 
underlthe  e-Filing  link. 

Salas,  -  . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMt  No.  RP03-343-001] 

Northern  Natural  Gas  Company;  Notice 
Of  Compliance  Filing 

November  14,  2003. 

Take  notice  that  on  November  10, 
2003,  Northern  Natiural  Gas  Company 
(Nordiem),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  October 
14,  2003: 

Substitute  Seventh  Revised  Sheet  No.  252 
Substitute  Third  Revised  Sheet  No.  253 
Substitute  First  Revised  Sheet  No.  253A 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  Order  issued  on  October 
10,  2003  in  this  proceeding. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conmiission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 


Magalie  R. 

Secretary. 

[FR  Doc.  Ei-00348  Filed  11-20-03;  8:45  am] 
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DEPARTIf  ENT  OF  ENERGY 

Federal  Ehergy  Regulatory 
Commission 

[Docket  n4s.  RP02-453-001  and  RP03-483- 
001] 

Northweflt  Pipeline  Corporation;  Notice 
of  Park  aid  Loan  Activity  Report 

November  jl 4,  2003. 

Take  notice  that  on  November  7, 
2003,  No^hwest  Pipeline  Corporation 
(Northwefct)  tendered  for  filing  a  Park 
and  Loan  Activity  Report. 

NorthWest  states  that  this  report 
complies  with  the  Commission's  Orders 
dated  Sedtember  25,  2002  in  Docket  No. 
RP02-45^-000  and  June  25,  2003  in 
Docket  N  ).  RP03-483-000  wherein  the 
Commiss  on  directed  Northwest  to  file 
an  activit  y  report  detailing  Northwest's 
experien*  e  with  the  implementation  of 
park  and  loan  service. 

Northv  est  states  that  the  Park  and 
Loan  Act  vity  Report  reflects  12  months 
experieni  ;e  with  park  and  loan  service  at 
the  Clay  Jasin  points  and  3  months 
experience  with  park  and  loan  service  at 
the  Jacksbn  Prairie  points. 

North*  rest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  parson  desiring  to  protest  said 
filing  shauld  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firsf  Street,- NE.,  Washington,  DC 
20426,  ia  accordance  with  section 
385.211  pf  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
consideqed  by  the  Conunission  in 
determiiting  the  appropriate  action  to  be 
taken,  bit  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  oil  may  be  viewed  on  the 
Commision's  Web  site  at  http:// 
ivMTv./eit.gov  using  the  "eLibrary"  Hnk. 
Enter  th^  docket  number  excluding  the 
last  thre0  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet:  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 


FERCOnlineSupport@forc.gov  or  toll- 
bee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  eLibrary  link. 
Protest  Date:  November  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-60347  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-61-000] 

Palute  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  13,  2003. 

Take  notice  that  on  November  7, 
2003,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  revised  tariff  sheets  listed  on 
Appendix  A  of  the  filing,  to  become 
effective  December  7,  2003. 

Paiute  states  that  the  purpose  of  the 
filing  is  to  revise  Paiute's  tariff  to:  (1) 
More  accurately  define  Paiute's 
operating  procedures  with  respect  to  Its 
LNG  storage  facility  and  at  times  when 
the  integrity  of  Paiute's  system  is 
threatened;  (2)  add  provisions  providing 
for  capacity  segmentation  and  backhaul 
transportation;  C3)  reflect  the  addition  of 
a  new  receipt  point  on  the  system  and 
the  removal  of  a  former  receipt  point; 
and  (4)  clarify,  improve  and/or  update 
the  text  in  various  provisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
wifii  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WTVw./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0332  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-fl1-|» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-48-O00] 

Portland  General  Electric  Company: 
Notice  of  Tariff  Filing 

November  13,  2003. 

Take  notice  that  on  November  3, 
2003.  Portland  General  Electric 
Company  (Portland)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  comprised  of  tariff  sheet 
numbers  1  through  147. 

Portland  asserts  that  the  piupose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  issued  October  3, 
2003,  in  Docket  Nos.  CPOl-421-000  and 
001.  Portland  states  that  it  proposes  to 
place  its  complete  FERC  Gas  Tariff, 
Original  Volume  No.  1  into  effect  on 
December  3,  2003.  The  tariff  will  allow 
Portland  to  provide  part  284 
transportation  services. 

Any  person  desiring  tobe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
,  free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
mstructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0328  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04~48-000] 

Portland  General  Electric  Company: 
Notice  of  Tariff  Filing 

November  13,  2003.  ~, 

Take  notice  that  on  November  6 
2003,  Portland  General  Electric 
Company  (Portland)  tendered  for  filing 
a  correction  to  its  compliance  filing 
submitted  to  the  Commission  on 
November  3,  2003. 

Portland  states  that  the  purpose  of  the 
compliance  filing  was  to  submit  its 
FERC  gas  tariff  in  compliance  with  the 
Commission's  Order  issued  on  October 
3,  2003  in  the  above  captioned 
proceeding.  Portland  General  Electric 
Co.,  105  FERC  TI  61,023  (2003).  Portland 
states  that  among  other  things,  the 
Commission's  Order  required  Portland 
to  comply  with  the  most  recent  version 
of  the  NAESB  standards  adopted  by  the 
Commission.  Portland  asserts  that  it 
inadvertently  omitted  from  its  tariff 
language  changes  pursuant  to  NAESB's 
WGQ  recommendations  RO2002  and 
RO2002-2  adopted  by  the  Commission. 
Portland  states  that  the  following  is  a 
list  of  the  tariff  sheets  filed  by  Portland 
to  comply  with  WGQ  recommendations 
RO2002  and  RO2002-2.  Portland 
indicates  that  the  tariff  sheets  have  a 
proposed  effective  date  of  December  3 
2003. 

Substitute  Original  Sheet  No.  94 
Substitute  Original  Sheet  No.  95 
Original  Sheet  No.  95A 
Original  Sheet  No.  95B 
Substitute  Original  Sheet  No.  129 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See,  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0329  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-43-001] 

Southern  LNG  Inc.;  Notice  of  Tariff 
Filing 

November  13,  2003. 

Take  notice  that  on  November  7 
2003,  Southern  LNG  Inc.  (SLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  with  an  effective 
date  of  December  1 ,  2003 : 

Substitute  Seventh  Revised  Sheet  No.  5 
Substitute  Seventh  Revised  Sheet  No.  6 

SLNG  states  that  the  substitute  sheets 
replace  revised  sheets  filed  on  October 
31,  2003,  that  incorrectly  totaled  the 
additional  charges  and  surcharges. 
SLNG  further  states  that  the  substitute 
sheets  lower  the  totals,  correct  the  error, 
and  have  the  same  effective  date  as  the 
sheets  filed  on  October  31,  2003  and 
therefore,  SLNG  withdraws  the  revised 
sheets,  files  substitute  sheets  to  lower 
the  totals,  and  requests  a  waiver  of  the 
30-day  notice  requirement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
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This  filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  oi  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00326  Filed  11-20-03;  8:45  am] 
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Comnu  nt  Date:  November  20,  2003. 


Magalie 

Secretory. 
[FR  Doc. 
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DEPARTMENT  OF  ENERGY 

.Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-42&-4)16] 

Texas  Gas  Transmission,  LUC;  Notice 
Of  Filing  Of  Negotiated  Rate 
Agreement 

November  14,  2003. 
.  Take  notice  that  on  October  30,  2003, 
Texas  Gas  Transmission,  LLC  (Texas 
Gas),  submitted  for  filing  a  Negotiated 
Rate  Agreement  with  Tennessee  Valley 
Authority  (TVA). 

Texas  Gas  states  that  the  purpose  of 
this  filing  is  to  implement  a  negotiated 
rate  agreement  with  Tennessee  Valley 
Authority  (TVA)  that  commences  on 
November  1,  2003,  and  continues 
month-to-month  thereafter  until  March 
31,  2004. 

"Texas  Gas  states  that  copies  of  this 
filing  are  being  mailed  to  all  parties  on 
the  official  service  list  in  this  docket,  to 
Texas  Gas's  official  service  list,  to  Texas 
Gas's  jurisdictional  customers,  and  to 
Interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385-.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
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DEPART  MENT  OF  ENERGY 

Federal  I  inergy  Regulatory 
Commis)  lion 

[Docket  N  3S.  RPOO-495-007,  RP01 -97-006, 
and  RP03I-21 1-003] 

Texas  G^s  Transmission,  LLC;  Notice 
Of  Com;  liance  Filing 

Novembei  14,  2003. 

Take  n  Dtice  that  on  November  6, 
2003,  Te  cas  Gas  Transmission  LLC 
(Texas  Gis)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  <o.  1,  the  tariff  sheets  listed  on 
Append:  x  A  to  the  filing,  with  the 
effective  date  as  indicated  on  the 
Append  x. 

Texas  ^as  states  that  this  filing 
compliei  with  "Order  on  Rehearing, 
Clarifica  :ion,  and  Compliance  Filing" 
(105  FEI  C  H  61,042)  issued  by  the 
Commis  lion  on  October  7,  2003.  Texas 
Gas  furt  ler  states  that  the  Commission's 
acceptance  of  all  the  revised  tariff 
provisiohs  previously  submitted  in  its 
Order  N  )s.  637,  587-G  and  587-L 
filings  V  as  subject  to  Texas  Gas  re-filing 
them  foi  incorporation  into  its  recently 
approve  i  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  (Texas  Gas 
Transmission,  LLC,  Jvme  10,  2003, 
Docket  llo.  RP03-521). 

Texas  Gas  states  that  copies  of  the 
tariff  sh  sets  are  being  mailed  to  all 
parties  ( m  the  official  service  lists  in 
these  d(  ckets,  to  Texas  Gas's  official 
service  ist,  to  Texas  Gas's  jurisdictional 
custom*  rs,  and  to  interested  state 
commis  sions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
^20426,  in  accordance  with  section 
'385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
'site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0346  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-49-000] 

Viking  Gas  Transmission  Company; 
Noticeof  Proposed  Changes  in  FERC  ' 
Gas  Tariff 

November  13,  2003. 

Take  notice  that  on  November  5, 
2003,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volimie  No.  1,  the  following 
tariff  sheets,  to  become  effective  on 
December  5,  2003: 

Ninth  Revised  Sheet  No.  69 
Tenth  Revised  Sheet  No.  82 

Viking  states  that  the  piupose  of  this 
filing  is  to  revise  Section  XXI  of  Viking's 
tariff  to  provide  a  Releasing  Shipper 
with  the  option  to  elect  a  permanent 
release  or  a  temporary  release  when 
releasing  capacity  for  the  remaining 
term  of  its  Transportation  Agreement. 

Viking  further  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Viking's  contracted  shippers  and 
interested  state  regulatory  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivwTv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See,  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas,  * 

Secretary. 

IFR  Doc.  E3-00330  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP04-44-000  and  001  ] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  13,  2003. 

Take  notice  that  on  October  31,  2003 
and  November  4,  2003,  Wyoming 
Interstate  Company,  Ltd.  (WIC)  tendered 
for  filmg  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  2, 
Substitute  Eleventh  Revised  Sheet  No. 
4B,  to  become  effective  December  1 
2003. 

WIC  states  that  in  its  October  31,  2003 
filing,  it  discovered  that  a  minor  error 
was  made  in  calculating  the  FL&U  rates 
submitted  in  its  filing.  WIC  states  that 
It  mistakenly  did  not  attribute  L&U  to 
WIC's  Powder  River  system. 

WIC  states  that  the  filing  November  4, 
2003  filing  contains  the  corrected 
calculation  of  the  WIC  FL&E  rates  and 
attributes  L&U  to  the  Powder  River 
system  WIC  therefore  asks  that  the 
November  4  filing  be  substituted  in  its 
entirely  for  the  FL&U  filing  noted  above 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not«erve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "Library".  Enter 
the  docket  number  excluding  the  last 
three  digits  in  the  docket  number  field 
to  access  the  document.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electi-onic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-Q0327  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6n7-01-P 


65693 


consideration  of  its  application  and 

certain  waivers. 
Eunis  Combine  states  that  the 

Transaction  will  have  no  effect  on 

competition,  rates  or  regulation  and  is 

in  the  public  interest. 
Comment  Date:  November  25.  2003. 

2.  A4edford  Enei:gy,  LLC 

(Docket  No.  EG04-1 3-000] 

On  November  4,  2003,  Medford 
Energy,  LLC  (Applicant),  having  its 
principal  place  of  business  at  2  Access 
Road  Patchogue.  New  York  11772.  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 
Comment  Date:  November  25,  2003. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  £004-14-4)00,  <•/  al.] 

Eurus  Combine  Hills  I  LLC,  et  aL; 
Electric  Rate  and  Corporate  Filings 

November  14,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Eurus  Combine  Hills  I  LLC 

[Docket  No.  EC04-14-000] 

Take  notice  that  on  November  5, 
2003,  Eurus  Combine  Hills  I  LLC  (Eurus 
Combine),  submitted  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act,  seeking  authorization  for  a 
transaction  that  would  result  in  the 
transfer  of  indirect  conU-ol  of  certain 
transmission  facilities  associated  with 
Eurus  Combine's  planned  41  MW  wind 
farm  located  in  Umatilla  County, 
Oregon.  Eurus  requests  expedited 


3.  Conexion  Energetica 
Centroamericana,  S.A.        ' 

[Docket  No.  EG04-14-000] 

On  November  5,  2003,  Conexion 
Energetica  Centroamericana,  S.A., 
(Applicant)  an  entity  organized  under 
the  laws  of  Uie  Repubhc  of  Guatemala 
with  its  principal  place  of  business  at 
Diagonal  6  10-65,  Zona  10,  Centro 
Gerencial  de  Las  Margaritas,  Torre  1," 
Nivel  8  Oficina  801,  Guatemala, 
Guatemala,  01010,  filed  witii  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Applicant  owns  and  operates  an 
approximately  43  megawatt 
hydroelectric  power  production  facility 
located  near  the  Municipality  of  Zunil 
in  the  Quetzaltenango  Distiict,  in  the 
Republic  of  Guatemala  and  operates  a 
14  megawatt  hydroelectric  power 
production  facilit>'  located  in  the 
Municipality  of  San  Jeronimo  in  the 
Baja  Verapaz  Disti-ict,  in  the  Republic  of 
Guatemala. 
Comment  Date:  November  25.  2003. 

4.  Generadora  de  Occidente,  Umitada 

[Docket  EG04-1 5-000] 

On  November  5.  2003.  Generadora  de 
Occidente,  Limitada.  (Applicant)  an 
entity  organized  under  the  laws  of  the 
Republic  of  Guatemala  with  its 
principal  place  of  business  at  Diagonal 
6  10-65,  Zona  10,  Centro  Gerencial  de 
Las  Margaritas,  Torre  1,  Nivel  8  Oficina 
801,  Guatemala,  Guatemala,  01010.  filed 
with  the  Federal  Energy  Regulator}' 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  owns  and  operates  an 
approximately  43  megawatt 
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hydroelecfric  power  production  facility 
located  near  the  Municipality  of  Zunil 
in  the  Quetzaltenango  District,  in  the 
Republic  of  Guatemala. 
Comment  Date:  November  25,  2003. 

5.  Devon  Power  LLC,  Middietowm 
Power  LLC,  Monteville  Power  LLC, 
Norwalk  Power  LLC  and  NRG  Power 
Marketing  Inc. 

[Docket  No.  EL04-1 6-000) 

Take  notice  that  on  November  5, 
2003,  Devon  Power  LLC,  Middletown 
Power  LLC.  Montville  Power  LLC,  and 
Norwalk  Power  LLC  filed  a  Petition  for 
Declaratory  Order  finding  that  the 
Reliability  Cost  Tracker  mechanism 
under  Section  5.1 .3  of  the  COS 
Agreements  is  just  and  reasonable  and 
not  unduly  discriminatory  or  unlawful, 
and  that  monies  expended  for  reliability 
projects  pursuant  to  Section  5.1.3  will 
not  be  subject  to  refund  in  the  event  the 
Reliability  Cost  Tracker  is  not  extended 
for  another  year. 

Comment  Date:  November  25,  2003.- 

6.  Carville  Energy  LLC,  Complainant  v. 
Entergy  Services,  Inc.,  Respondent 

[Docket  No.  EL04-20-000] 

Take  notice  that  on  November  13, 
2003,  Carville  Energy  LLC  filed  a 
Complaint  pursuant  to  section  206  of 
the  Federal  Power  Act  and  Rule  206  of 
the  Commission's  Rules  of  Practice  and 
Procediu-e,  18  CFR  385.206,  against 
Entergy  Services,  Inc.,  seeking 
transmission  credits  with  interest  for 
network  upgrade  interconnection  costs. 

Comment  Date:  December  4,  2003. 

7.  Calpine  Oneta  Power,  L.P., 
Complainant  v.  American  Electric 
Power  Service  Corporation,  Respondent 

[Docket  No.  EL04-21-000] 

Take  notice  that  on  November  13, 
2003,  Calpine  Oneta  Power,  L.P.  (Oneta) 
filed  a  Complaint  pursuant  to  Section 
206  of  the  Federal  Power  Act  and  Rule 
206  of  the  Conunission's  Rule  of 
Practice  and  Procedures,  18  CFR 
385.206,  against  American  Electric 
Power  Service  Corporation  d/b/a  Public 
Service  Company  of  Oklahoma  (PSO/ 
AEP).  Oneta  alleges  that  PSO/AEP:  (1) 
Unjustly  and  unreasonably  assigned  the 
costs  of  certain  interconnection  facilities 
to  Oneta  in  violation  of  the 
Commission's  precedent  and  policy; 
and  (2)  is  implementing  its  tremsmission 
crediting  policy  in  an  imduly 
discriminatory  manner  contrary  to  the 
express  terms  of  AEP's  Open  Access 
Transmission  Tariff  and  Commission 
orders. 
Comment  Date:  December  4,  2003 . 


8<Consteiation  Power  Source,  Inc. 

[Docket  No .  ER97-2261-015] 

Take  m  tice  that  on  November  4, 
2003,  Coastellation  Power  Source,  Inc. 
(CPS)  file^  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
notice  of  change  in  status  under  CPS 
market-based  rate  authority  pursuant  to 
section  2$5  of  the  Federal  Power  Act 
and  the  Cbmmission's  Order  in 
Constellation  Power  Source,  Inc.,  79 
FERC  H  6  ,167  (1997).  CPS  filed  the 
notice  in  jrder  to  inform  the 
Commiss  on  of  new  contractual  services 
it  will  be  providing. 

Commt  nt  Date:  November  25,  2003. 
9.  Onond  iga  Cogeneration  Limited 

P 

EROO-895-OOll 


Partners!  ip 

[Docket  N(  I 


Take  n  )tice  that  on  November  4, 
2003,  Onjndaga  Cogeneration  Limited 
Partnersl:  ip  (Onondaga)  tendered  for 
filing  wit  1  the  Federal  Energy 
Regulatoi  y  Commission  (Commission) 
an  updated  market  power  analysis.  This 
filing  serves  as  the  triennial  market- 
power  update  and  report  of  change  of 
status  fo3  Onondaga  in  Docket  No. 
EROO-8^-000. 

Ononqaga  states  it  has  served  a  copy 
of  this  filing  on  the  Commission's 
official  s  srvice  list  in  this  docket. 

Comm  ?nt  Date:  November  25,  2003. 

10.  Midi^est  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ERO3-869-O021 

Take  notice  that  on  November  5,   - 
2003,  thi  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  tendered  for  filing  a 
complia  ice  filing  pursuant  to  the  Order 
issued  o  i  October  21.  2003  in  Docket 
Nos.  ERI 13-869-000  and  ER03-869-001. 

The  \  idwest  ISO  has  also  requested 
waiver  c  f  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  Stat  !S  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachm  jnts,  upon  all  Midwest  ISO 
Membeijs,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transm  ssion  Owners,  the  Midwest  ISO 
Advisoi  y  Committee  participants,  as 
well  as  1  ill  state  commissions  within  the 
region  a  nd  in  addition,  the  filing  has 
been  el«  ctronically  posted  on  the 
Midwes  t  ISO's  Web  site  at 
www.m  dwestiso.org  imder  the  heading 
"Filing!  to  FERC"  for  other  interested 
parties  n  this  matter.  The  Midwest  ISO 
will  pre  vide  hard  copies  to  any 
interest  3d  parties  upon  request. 

Comi  tent  Date:  November  26,  2003. 


11.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-1091-002] 

Take  notice  that  on  November  5, 
2003,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Request  for 
Deferral  of  Consideration  of  its  "Notice 
of  Termination"  dated  September  5, 
2003,  in  Docket  No.  ER03-t091-000, 
with  respect  to  a  generator  special 
facilities  agreement  between  PG&E  and 
Duke  Energy  Morro  Bay,  LLC. 

PG&E  also  states  that  there  are  five 
other  generators  whose  intercoimection- 
related  agreements  are  pending  in  this 
proceeding. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  the  California 
Public  Utilities  Commission  and  all 
parties  designated  on  the  official  service 
list  in  this  proceeding. 

Comment  Date:  November  26,  2003. 

12.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  ER04-70-001] 

Take  notice  that  on  November  4, 
2003,  Golden  Spread  Electric 
Cooperative,  Inc.  (Golden  Spread)  filed 
amendments  to  Rider  A  of  Schedule  A 
and  to  Rider  A  of  Schedule  B  of  Golden 
Spread's  Rate  Schedule  Numbers  23 
through  33. 

Comment  Date:  November  25,  2003. 

13.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER04-155-000] 

Take  notice  that  on  November  4, 
2003,  the  Mid-Continent  Area  Power 
Pool  (MAPP),  tendered  for  filing  an 
amendment  to  §  21.2  of  Schedule  F, 
which  governs  modifications  of 
transmission  service  on  a  firm  basis.   ^ 

MAPP  states  that  a  copy  of  this  filing 
has  been  served  on  all  MAPP  members 
and  the  state  commissions  in  the  MAPP 
region.  The  filing  has  also  been  posted 
on  the  MAPP  Web  site  at  http:// 
www.mapp.org. 

Comment  Date:  November  25,  2003. 
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14.  The  Allegheny  Power  System 
Operating  Companies:  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company,  all  doing  business  as 
Allegheny  Power;  The  PHI  Operating 
Companies:  Potomac  Electric  Power 
Company,  Delmarva  Power  &  Light 
Company,  and  Atlantic  aty  Electric 
Company;  Baltimore  Gas  and  Electric 
Company;  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company;  PECO  Energy  Company;  PPL 
Electric  Utilities  Corporation;  Public 
Service  Electric  and  Gas  Company; 
Rockland  Electric  Company;  and  UGI 
Utilities,  Inc. 

[Docket  Nos.  ER04-1 56-000  and  ER04-156- 
001] 

Take  notice  that  on  November  4, 
2003,  The  Allegheny  Power  System 
Operating  Companies:  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company,  all  doing  business  as 
Allegheny  Power;  The  PHI  Operating 
Companies:  Potomac  Electric  Power 
Company,  Delmarva  Power  &  Light 
Company,  and  Atlantic  City  Electric 
Company;  Baltimore  Gas  and  Electric 
Company;  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company;  PECO  Energy  Company;  PPL 
Electric  Utilities  Corporation;  Public 
Service  Electric  and  Gas  Company; 
Rockland  Electric  Company;  and  UGI 
Utilities,  Inc.  (Transmission  Owners), 
tendered  for  filing  a  new  Schedule  12A 
to  the  Open  Access  Transmission  Tariff 
(OATT)  of  PJM  Interconnection,  L.L.C. 
(PJM).  Also  on  November  5,  2003,  the 
Transmission  Owners  tendered  for  filing 
additional  supporting  exhibits  to  be 
included  in  the  November  4  filing.  The 
new  schedule,  with  accompanying  sub- 
schedules,  establishes  annual  carrying 
charge  rates  for  each  of  the  named 
Transmission  Owners  for  transmission 
investments  that  they  make  pursuant  to 
PJM's  Regional  Transmission  Expansion 
s  Plan.  The  filing  complements  the     ■ 
provisions  of  Schedule  12  of  the  PJM 
OATT  that  are  implemented  by  PJM. 

The  Transmission  Owners  propose  to 
make  the  new  Schedule  12A  provisions 
effective  60  days  after  filing,  on  Januarv 
4,2004. 

The  Allegheny  Power  System 
Companies  state  that  copies  of  the  filing 
were  served  upon  PJM  and  each  state 
public  utility  commission  in  the  PJM 
region,  hi  addition,  the  Transmission 
Owners  requested  that  PJM  post  the 
filing  on  its  Web  site,  www.PfM.com. 

Comment  Date:  November  25,  2003. 
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15.  Midwest  Independent  TransraissioB 
System  Operator,  Inc. 

[Docket  No.  ER04-1 58-000) 

Take  notice  that  on  November  5, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  its 
Request  for  Authorization  on  behalf  of 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  for 
reimbursement  under  Schedule  10  of 
the  Midwest  ISO  Open  Access 
Transmission  Tariff. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Ovraers  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants,  as  well  as  all  state 
commissions  within  the  region  and  in 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  November  26,  2003. 

16.  Southern  California  Edison 
Company 

[Docket  No.  ER04-159-0001 

Take  notice  that  on  November  5, 
2003,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing 
revised  rate  sheets  (Revised  Sheets)  to 
the  Agreement  For  hiterconnection 
Service  and  the  Interconnection 
Facilities  Agreement  between  SCE  and 
Harbor  Cogeneration  Company  (Harbor), 
Service  Agreement  Nos.  2  and  9  under 
SCE's  FERC  Electric  Tariff,  First  Revised 
Volume  No.  6.  SCE  requests  an  effective 
date  of  October  31,  2003. 

SCE  states  that  the  Revised  Sheets  to 
these  agreements  reflect  an  extension  of 
their  terms  and  conditions  to  provide 
interconnection  service  to  Harbor's  110 
MW  generating  facility  through 
November  30,  2003.  SCE  further  states 
that  copies  of  this  filing  were  served 
upon  the  Public  Utilities  Commission  of 
the  State  of  California  and  Harbor. 
Comment  Date;  November  26,  2003. 


of  cancellation  of  certain  Point-to-Point 
Transmission  Service  agreements. 
NIPSCO  seeks  an  effective  date  of 
October  1,  2003.  for  these  revisions  to 
Its  OATT  and  notice  of  cancellation. 
NIPSCO  states  that  this  filing  is  being 
made  because,  as  of  October  1 ,  2003 , 
NIPSCO  transferred  functional  control 
of  its  transmission  facilities  to 
GridAmerica  LLC  (GridAmerica),  an 
independent  transmission  company 
(ITC)  under  Appendix  I  to  the  OATT  of 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO). 

NIPSCO  has  requested  any  waivers 
necessary  to  permit  its  revised  OATT 
and  the  notices  of  cancellation  to 
become  effective  October  1,  2003. 

Comment  Date:  November  26,  2003. 

18.  Front  Range  Energy  Associates, 

[Docket  No.  ER04-1 63-000] 

Take  notice  that  on  November  5, 
2003,  Front  Range  Energy  Associates, 
L.L.C.  (Front  Range  Energy)  submitted 
for  filing  a  Notice  of  Cancellation  of  its 
Market-based  Rate  Tariff.  Front  Range 
Energy  states  that  it  is  an  inactive 
company  and  requests  thecancellation 
be  effective  immediately. 

Comment  Date:  November  26,  2003. 
19.  Guiestream  Energy,  LLC 
[Docket  No.  ER04-1 64-000] 

Take  notice  that  on  November  5, 
2003,  Gulfstream  Energy,  LLC,  tendered 
for  filing  a  Notice  of  Cancellation  of  its 
Market-based  Rate  Tariff  and  requested 
an  effective  date  of  November  4,  2003. 
Gulfsteam  Energy.  LLC  states  that  it  has 
never  done  any  business  or  trading  of 
energy  or  other  products  or  services. 
Comment  Date:  November  26,  2003. 


17.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER04-162-000] 

Take  notice  that  on  November  5, 
2003,  Northern  Indiana  Public  Service 
Company  (IMIPSCO)  tendered  for  filing 
revisions  to  its  Open  Access 
Transmission  Tariff  (OATT)  and  notices 


20.  LG&E  Energy  Marketing  Inc. 

[Docket  No.  ER04-166-000] 

Take  notice  that  on  November  5, 
2003,  LG&E  Energy  Marketing  Inc. 
(LEM)  submitted  for  filing  with  the 
Commission  an  executed  Operating 
Assumptions  and  Practices  Agreement 
(Agreement)  between  LEM  and  Big 
Rivers  Electric  Corporation  (BREC). 
LEM  requests  the  Agreement  to  be 
accepted  for  filing  effective  July  1,  2003, 
and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 
Comment  Date:  November  26,  2003. 

21.  FPL  Energy  VG  Repoiver  Wind,  LLC 

[Docket  No.  ER04-167-000] 

Take  notice  that  on  November  5 
2003,  FPL  Energy  VG  Repower  Wind, 
LLC  tendered  for  filing  an  application 
for  authorization  to  sell  energy. 
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capacity,  and  ancillary  services  at 
market-based  rates  pursuant  to  Section 
205  of  tbe  Federal  Power  Act. 
Comment  Date:  November  26,  2003. 

22.  FPL  Eneigy  251  Wind.  LLC 

(Docket  No.  ER04-16a-000l 

Take  notice  that  on  November  5, 
2003.  FPL  Energy  251  Wind.  LLC 
tendered  for  filing  an  application  for 
authorization  to  sell  energy,  capacity, 
and  ancillary  services  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 
Comment  Date:  November  26,  2003. 

23.  Nfidwest  Gowration  EME,  LLC, 
Complainuit;  Commonwealth  Edison 
r.nmp*iiy  and  Exelon  Generation 
Company,  LLC,  Respondents 

[Docket  Nos.  ER04-190-000  and  Docket  No. 
EL04-22-0001 

.  Take  notice  that  on  November  13, 
2003,  Midwest  Generation  EME,  LLC 
(MWGen)  tendered  for  filing,  under 
section  205  of  the  Federal  Power  Act 
(FPA),  a  tariff  for  Reactive  Supply  and 
Voltage  Control  from  Generation 
Sotirces  Service  (Reactive  Power) 
service  provided  to  the  transmission 
facilities  controlled  by  Commonwealth 
Edison  Company  (ComEd)  and  filed  a 
conditional  complaint  requesting  fast 
track  processing  under  section  206  of 
the  FPA  against  ComEd  and  Exelon 
Generation  Company,  LLC  (Exelon 
Generation).  MWGen  requests  that  the 
Commission  accept  for  filing  its  FERC 
Electric  Tariff,  Original  Volume  No.  3 
(Tariff)  to  become  effective  on  January  1, 
2004  for  the  collection  of  Reactive 
Power  rates  from  ComEd.  MWGen 
alleges  in  its  conditional  complaint  that 
Coi^id  has  improperly  allocated  all  of 
the  revenues  ComEd  receives  from 
transmission  customers  for  Reactive 
Power  to  its  affiliate,  Exelon  Generation, 
which  is  unduly  discriminatory  and  in 
violation  of  sections  205  and  206  of  the 
FPA  and  ComiSiission  policy.  MWGen 
states  that  if  the  Commission  accepts 
MWGen's  Tariff  without  change  and 
without  setting  it  for  hearing,  then 
MWGen  does  not  require  the  relief 
requested  in  this  conditional  complaint 
and  therefore  withdraws  it.  However,  if 
the  Commission  sets  MWGen's  Tariff  for 
hearing  or  does  not  accept  it  as 
proposed,  then  MWGen  requests  that 
the  Commission  conduct  a  hearing 
regarding  ComEd's  Reactive  Power 
payments  to  Exelon  Generation  and 
require  ComEd  to  compensate  MWGen 
for  Reactive  Power  to  Uie  same  degree 
that  it  compensates  its  affiliate,  Exelon 
Generation. 

.  MWGen  states  that  it  has  served  a 
copy  of  this  filing  on  ComEd,  Exelon 


Generation 
Commii 


and  the  Illinois  Commerce 


ssio  1. 
Commen  t  Date:  December  5,  2003. 

Standard  I  aragraph 

Any  perscn  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  arid  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persoi  i  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  oi  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  f  nd  on  any  other  person 
designated  on  the  official  service  list. 
This  filing!  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commissi9n's  Web  site  at  http:// 
www.ferc.kov,  using  the  "FERRIS"  link. 
Enter  the  docket  ntmiber  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  dociunent.  For 
assistance!  call  (202)  502-8222  or  TTY, 
(202)  50248659.  Protests  and 
interventii  )ns  may  be  filed  electronically 
via  the  In!  emet  in  lieu  of  paper;  see  18 
CFR  385.2  001(a)(l)(iii)  and  the 
instructio;  is  on  the  Commission's  Web 
site  undei  the  "e-Filing"  link.  The 
Commissi  an  strongly  encourages 
electronic  filings. 


MagalieR. 

Secretary. 
[FR  Doc 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commls^n 


[Docket  M ).  EL03-1 23-001,  et  at.] 

Richard  f  himenthal,  Attorney  General, 
et  al.;  EMctrlc  Rate  and  Corporate 
Hllngs 

November  12,  2003. 

The  folowing  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  f  scending  order  within  each 
docket  clkssification. 


1.  Richard  Bfaimenthal,  Attortiefs. 
General  of  the  State  of  Coiinecticttt, 
andtke  Connecdciil  Department  of 
Public  Utility  Control  ▼.  NRG  Power 
Marketing  Inc.,  Connecticut  Light  and 
Power  Company 

[Docket  Nos.  EL03-123-OO1,  EL03-134-000, 
and  EL03-129-O001 

Take  notice  that  on  November  7, 
2003,  The  Connecticut  Light  and  Power 
Company,  Richard  Blumenthal,  the 
Attorney  General  for  the  State  of 
Connecticut,  the  Connecticut 
Department  of  Public  Utility  Control, 
the  Connecticut  Office  of  Consumer 
Counsel,  the  Official  Committee  of 
Unsecured  Creditors  for  NRG  Energy, 
Inc.  and  its  Debtor  Subsidiaries,  and 
NRG  Power  Marketing  Inc.  filed  a 
settlement  agreement  and  explanatory 
statement  addressing  the  terms  by 
which  the  parties  to  such  settlement 
agreement  shall  resolve  litigation  and  by 
which  NRG  Power  Marketing,  Inc.  shall 
provide  service  to  The  Connecticut 
Light  and  Power  Company. 

Initial  Comment  Date:  November  18, 
2003. 

Reply  to  Comments:  November  21, 
2003. 

2.  ISO  New  England  Inc. 

[Docket  No.  ER04-121-000] 

Take  notice  that  on  October  31,  2003, 
ISO  New  England  Inc.  (the  ISO)  made  a 
filing  under  Section  205  of  the  Federal 
Power  Act  of  revised  tariff  sheets  for 
recovery  of  its  administrative  costs  for  - 
2004.  The  ISO  requests  that  these  sheets 
be  allowed  to  go  into  effect  on  January 
1, 2004. 

The  ISO  states  that  copies  of  the 
transmittal  letter  were  served  upon  each 
non-Participant  entity  that  is  a  customer 
imder  the  NEPOOL  Open  Access 
Transmission  Tariff,  as  well  as  on  the 
governors  and  utility  regulatory 
agencies  of  the  six  New  England  States, 
and  NECPUC.  ISO  further  states  that 
NEPOOL  Participants  were  served  with 
the  entire  filing  electronically  and  the 
filing  is  posted  on  the  ISO's  Web  site 
(iittp.7/ivivw.iso-ne.com). 

Comment  Date:  November  21,  2003. 


3.  Bangor  Hydro-Electric  Compai^, 
Central  Maine  Power  Conqiany, 
NSTAR  Electric  &  Gas  Corporatioa,  «i 
behalf  of  its  afiBIiates:  Boston  Edison 
Company,  Commonwealdi  Electric 
Company,  Cambridge  Electric  Li^ 
Company.  Canal  Electric  Company, 
New  England  Power  Company; 
Northeast  UtiUties  Service  Company, 
on  behalf  of  its  (grating  company 
affiliates:  The  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company, 
Public  Service  Company  of  New 
Hampshire,  Holyoke  Power  and 
Electric  Company,  Holyoke  Water 
Power  Company,  The  United 
Illuminating  Company,  Vermont 
Electric  Power  Company,  Central 
Vermont  Public  Service  Company,  and 
Green  Mountain  Power  Corporation 
[Docket  No.  ER04-157-000] 

Take  notice  that  on  November  4, 
2003,  Bangor  Hydro-Electric  Company, 
Central  Maine  Power  Company,  NSTAR 
Electric  &  Gas  Corporation,  New 
England  Power  Company,  Northeast 
Utilities  Service  Company,  The  United 
Illuminating  Company,  Vermont 
Electric  Power  Company,  Central 
Vermont  Public  Service  Corporation, 
and  Green  Mountain  Power  Corporation 
(collectively,  the  New  England 
Transmission  Owners)  filed,  pursuant  to 
section  205  of  the  Federal  Power  Act,  a 
request  for  approval  of  a  return  on 
common  equity  component  of  the 
regional  and  local  transmission  rates 
under  the  Regional  Transmission 
Organization  for  New  England  (RTO- 
NE)  open  access  transmission  tariff. 

The  New  England  Transmission 
Owners  state  that  they  are  serving  a 
copy  of  this  filing  on  the  Governors  and 
utility  regulatory  commissions  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont.  The  New  England 
Transmission  Ovraers  further  state  that 
a  copy  of  the  filing  is  being  served 
electronically  on  Participants  in  the 
New  England  Power  Pool  (NEPOOL  and 
the  filing  has  been  electronically  posted 
on  the  RTO-NE  Web  site 
{http://www.rto-ne.coin/)  under  the 
heading  "Legal  Filings,"  and  those  New 
England  transmission  customers 
(including  customers  under  the  local 
tariffs  of  the  New  England  Transmission 
Owners)  that  are  not  Participants  in 
NEPOOL  have  been  provided  notice  of 
such  posting.  The  New  England 
Transmission  Owners  state  that  they 
will  provide  a  hard  copy  of  this  filing 
to  any  interested  party  upon  request;  to 
the  extent  that  such  notice  procedures 
do  not  technically  comply  with  any  of 
the  service  requirements  set  forth  in  the 
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Commission's  regulations,  the  New 
England  Transmission  Owners  request 
waiver  of  such  requirements  to  permit 
service  of  this  filing  in  the  manner 
described  above. 
Comment  Date:  December  1,  2003. 

4.  ISO  New  EngUnd  Inc.,  Bangor 
Hydro-Electric  Company,  Coitral 
Maine  Power  Company,  NSTAR 
Electric  &  Gas  Corporation,  on  behalf  of 
its  afBIiates:  Boston  Edison  Company. 
Commonwealth  Electric  Company. 
Cambridge  Electric  U^t  Company, 
Canal  Electric  Company.  New  England 
Power  Company.  Northeast  Utilities 
Service  Company,  on  behalf  of  its 
operating  company  a£51iates:  The 
Connecticut  Light  and  Povrar  Company, 
Western  Massachusetts  Electric 
Company,  Public  Service  Company  of 
New  Hampshire,  Holyoke  Power  and 
Electric  Company,  Holyoke  Water 
Poww  Company,  The  United 
Illuminating  Company,  and  Vermont 
Electric  Power  Company 

[Docket  Nos.  RT04-2-000  and  ER04-116- 
000] 

Take  notice  that  on  October  31,  2003, 
ISO  New  England  Inc.,  Bangor  Hydro- 
Electric  Company,  Central  Maine  Power 
Company,  NSTAR  Electric  &  Gas 
Corporation,  New  England  Power 
Company,  Northeast  Utilities  Service 
Company,  The  United  Illuminating 
Company  and  Vermont  Electric  Power 
Company  (collectively.  Filing  Parties) 
filed,  pvu-suant  to  Section  205  of  the 
Federal  Power  Act  and  in  accordance 
with  Order  No.  2000,  a  request  for 
approval  of  a  regional  transmission 
organization  for  New  England. 

The  Filing  Parties  states  that  they  are 
serving  a  copy  of  the  request  on  the 
Governors  and  utility  regulatory 
commissions  of  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island  and  Vermont,  and  New  England 
transmission  customers  that  are  not 
participants  in  the  New  England  Power 
Pool  (NEPOOL).  Filing  Parties  further 
state  that  a  copy  of  the  request  is  being 
served  electronically  on  the  NEPOOL 
Participants  and  a  copy  is  being  posted 
on  the  website  of  ISO  New  England  hic. 
Comment  Date:  December  1,  2003. 


Protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at 
http://www.ferc.gov,  using  the 
"FERRIS"  Unk.  Enter  the  docket  number 
excludmg  the  last  three  digits  in  the 
docket  number  filed  to  access  the 
docimient.  For  assistance,  call  (202) 
502^222  orTTY,  (202)  502-8659. 
Protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper;  see  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  E3-O0337  Filed  11-20-03;  8:45  am] 

BILIJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiact  No.  8657-064] 

Virginia  Hydrogeneration  and 
Historical  Society,  LC;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 


November  14,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  Part 
380  (FERC  Order  No.  486,  52  FR. 
47897),  the  Office  of  Energy  Projects 
staff  (staff)  reviewed  the  Order 
Proposing  Revocation  of  License  for  the 
Harvell  Dam  Project,  located  on  the 
Appomattox  River  in  Petersburg, 
Virginia,  and  prepared  an 
environmental  assessment  (EA)  for  the 
proposed  action  at  the  project.  In  this 
EA,  staff  analyzed  the  potential 
environmental  effects  of  the  rmrocation 
of  license  and  concluded  that  the 
revocation,  or  any  other  alternative 
considered,  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room,  located  at  888  First 
Street,  NE.,  Room  2 A,  Washington,  DC 
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20426  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659. 

Any  conmients  should  be  filed  with 
the  Commission  by  December  15,  2003, 
and  should  be  addressed  to  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  at  888  First 
Street,  NE.,  Washington.  DC  20426. 
Please  affix  "Harvell  Dam  Project  No. 
8657-064"  to  all  comments.  Please 
provide  an  original  and  seven  copies  of 
comments.  For  further  information, 
please  contact  Monica  Maynard  at  (202) 
502-6013,  or  at 
monica.ma>7jarc/@/erc.gov. 

Comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Magalie  R.'Salas, 

Secretary. 

[FR  Doc.  E3-O0344  Filed  11-20-03;  8:45  am) 

BtLUNG  CODE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Eneqiy  Regulatory 
CommlMion 

[Pro|Mt  No.  1165»<K)2,  Alaska] 

Qustavue  Electric  Company;  Notice  of 
Intmrtkm  to  Hold  Public  Meetings  on 
the  Draft  Environmental  Impact 
Statement  for  ttie  Falls  Creek 
Hydroelectric  Project  and  Land 
Exctiange 

November  13,  2003. " 

On  November  7,  2003,  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Falls  Creek  Hydroelectric  Project 
and  Land  Exchange  was  noticed  in  the 
Federal  Register  by  the  U.S. 
Environmental  Protection  Agency.  The 
DEIS  was  prepared  jointly  by  the 
Federal  Energy  Regulatory  Commission 
and  thff  National  Park  Service.  The  DEIS 
evaluates  the  environmental 


consequeni  es  of  issuing  a  license  for  the 
constructio  a  and  operation  of  the  Falls 
Creek  Hydi  oelectric  Project  on  the 
Kahtaheeni  River  (Falls  Creek),  the 
exchange  oj  Federal  land  within  Glacier 
Bay  National  Park  and  Preserve  with 
state  land,  and  the  removal  of  land  from 
wilderness  designation  and  the 
designatioi  of  other  land  as  wilderness. 

Commen  ts  on  the  DEIS  are  due  by 
January  6, ;  1004.  All  comments  should 
be  filed  wi'  h:  Magalie  R.  Salas, 
Secretary,  f'ederal  Energy  Regulatory 
Commissio  n,  888  First  Street,  NE., 
Washingto  i,  DC  20426.  Conmients  may 
be  filed  ele  ctronically  via  the  Internet  in 
lieu  of  pap  jr.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2ioi(a)(l)(iii)  and  the 
instruction  s  on  the  Commission's  Web 
site  (http:/  www.ferc.gov)  under  the  "e- 
Filing"  lin  t. 

Commisi  ion  and  National  Park 
Service  sta  "f  will  conduct  public 
meetings  t( »  present  the  DEIS  findings, 
answer  qui  istions  about  the  findings, 
and  solicit  public  comment.  The  public 
meetings  v  fill  be  recorded  by  a  court 
reporter,  a  id  all  meeting  statements 
(oral  or  wr  tten)  will  become  part  of  the 
public  rec(  ird  for  this  proceeding. 

The  met  tings  will  be  held  at  the 
following  ocations: 

Decemb  ir  8,  2003:  City  Hall,  Hoonah, 
Alaska. 

Decemb  ?r  9,  2003:  Gustavus  School — 
Multi-Pur]  »ose  Room,  Gustavus,  Alaska. 

December  10,  2003:  Hammond 
Room — C«  ntennial  Hall,  101  Egan  Drive, 
Juneau,  A  aska. 

Decemb ?rll,  2003:  Glacier  Room — 
Clarion  Si  ites,  325  W.  8th  Avenue, 
Anchorag(  i,  Alaska. 

Each  m<  leting  will  begin  at  7  p.m.  and 
end  at  9  p  m. 

For  furt  ler  information  or  copies  of 
the  DEIS,  }lease  contact  Bob  Easton 
(FERC)  at  202)  502-6045  or  Bruce 
Greenwoc  d  (NFS)  at  (907)  644-3527. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E;  -00336  Filed  11-20-03;  8:45  am] 

BILUNG  CODfe  6717-01-P 


Project  No. 


Project  Name 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11858-002] 

Arizona  Independent  Power,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

November  14,  2003. 

Take  notice  that  Arizona  Independent 
Power,  Inc.,  permittee  for  the  proposed 
Azipco  Pumped  Storage  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
February  16,  2001,  and  would  have 
expired  on  January  31,  2004. ^  The 
project  would  have  been  located  on 
Beardsley  Canal  in  Maricopa  County, 
Arizona. 

The  permittee  filed  the  request  on 
September  25,  2003,  and  the 
preliminary  permit  for  Project  No. 
11859  shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
imless  that  day  is  a  Saturday,  Simday, 
or  holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18£;FR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00340  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  11933-001. 11935-001  and 
11938-001] 

Biiss-Gooding  Higliway  Hydropower, 
Inc.,  et  ai.;  Notice<of  Surrender  of 
Preliminary  Permits 

November  14,  2003. 

Take  notice  that  the  permittees  for  the 
subject  projects  have  requested  to 
surrender  tiieii  preliminary  permits. 
Sufficient  preliminary  engineering  and 
financial  studies  have  determined  that 
'  the  projects  would  not  be  economically 
feasible. 


Stream 


State 


Expiration 
date 


11933-001 
1193&-001 


Bllss-Gooding  Highway 
Inlet  Project .T. 


Malad  River 

Jim  Byms  Slough 


ID 
ID 


09-30-2004 
11-30-2004 


>  94  FERC  162,153. 
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Project  No. 


11938-001 


Project  Name 


Y  Canal 


Stream 


N.  Side  Canal  Company  irrigation  system 


State 


ID 


Expiration 
date 


06-31-2004 


The  permits  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  imless  that  day  is 
Saturday,  Sunday,  or  holiday  as 
described  inl8  CFR  385.2007,  in  which 
case  each  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
these  project  sites,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  E3-00341  Filed  11-20-03;  8:45  am] 

BILLING  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federar  Energy  Regulatory 
Commission 

[Project  No.  12318-001] 

Edgewater,  LLC;  Notice  of  Surrender 
of  Preliminary  Permit 

November  14,  2003. 

Take  notice  that  Edgewater,  LLC, 
permittee  for  the  proposed  Ball  Band 
Hydro  Works  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  February  11, 
2003,  and  would  have  expired  on 
January  31,  2006.^  The  project  would 
Tiave  been  located  on  the  St.  Joseph 
River  in  St.  Joseph  County,  Indiana. 

The  permittee  filed  the  request  on 
October  20,  2003,  and  the  preliminary 
permit  for  Project  No.  12318  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  imless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  imder  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00343  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

c 

[Project  No.  12139-001] 

Put>lic  UtHlty  District  No.  1  of  Franklin 
Count;  Notice  of  Surrender  of 
Preliminary  Permit 

November  14,  2003. 

Take  notice  that  Public  Utility  District 
No.  1  of  Franklin  Coimty,  permittee  for 
the  proposed  EBC  625  Hydroelectric 
Project,  has  requested  that  its 
prelhninary  permit  be  terminated.  The 
permit  was  issued  on  April  19,  2002, 
and  would  have  expired  on  March  31, 
2005.1  The  project  would  have  been 
located  at  Station  625+00  on  Eltopia 
Branch  Canal  in  Franklin  County, 
Washington. 

The  permittee  filed  the  request  on 
July  1,  2003,  and  the  preliminary  permit 
for  Project  No.  12139  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day 
is  a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed 
on  the  next  business  day. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00342  Filed  11-20-03;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7589-4] 

Proposed  Consent  Decree,  Clean  Air 
Act  Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Consent 
Decree;  request  for  public  comment. 


SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("CAA"  or  "Act"),  42  U.S.C.  7413(g), 
notice  is  hereby  given  of  a  proposed 
consent  decree  to  address  a  lawsuit  filed 
by  Our  Children's  Earth  Foundation  and 
Sierra  Club:  Our  Children's  Earth 


'  102  FERC  162,096. 


» 99  FERC  1 62.049. 


Foundation  and  Sienn  Club  v.  EPA  No 
C  03-0770  CW  (N.D.  Calif.,  2003).  On 
February  21,  2003.  Our  Children's  Earth 
Foundation  and  Sierra  Club  filed  a 
complaint  claiming  that  EPA  had  failed 
to  perform  non-discretionary  duties 
under  CAA  section  111(b)  to  review 
and,  if  appropriate,  revise  certain  new 
source  performance  standards  ("NSPS") 
for  electric  utility  steam  generating  units 
(40  CFR  part  60,  subpart  Da);  industrial- 
commercial-institutional  boilers 
(Subparts  Db  and  Dc);  and  stationary  gas 
turbines  (subpart  GG).  Plaintiffs  also 
claimed  that  EPA  had  failed  to  revise 
the  sulfur  dioxide  limitations  in  Subpart 
Da  in  accordance  with  section  403  of  the 
Clean  Air  Act  Amendments  ("CAAA") 
of  1990.  104  Stat.  2399.  2631  (1990). 
Under  the  proposed  consent  decree, 
EPA  would  be  required  to  revise  these 
NSPS  subparts  or  make  determinations 
that  revisions  are  not  appropriate  within 
24  months  from  when  the  Court  enters 
the  consent  decree.  Within  that  24 
months,  EPA  would  also  be  required  to 
revise  the  sulfur  dioxide  limitations  in 
Subpart  Da  in  accordance  with  section 
403. 

DATES:  Written  comments  on  the 
proposed  consent  decree  must  be 
received  by  December  22.  2003. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  ID  number  OGC- 
2003-0004,  online  at  http:// 
www.epa.gov/edocket  (EPA's  preferred 
method);  by  e-mail  to 
oei.docket@epa.gov;  mailed  to  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2822T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  or  by 
hand  delivery  or  courier  to  EPA  Docket 
Center,  EPA  West,  Room  B102.  1301 
ConstituUon  Ave.,  NW.,  Washington, 
DC,  between  8:30  a.m.  and  4:30  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  Comments  on  a  disk  or  CD- 
ROM  should  be  formatted  in 
WordPerfect  or  ASCU  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption,  and  may  be  mailed  to  the 
mailing  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Go'rdon,  Air  and  Radiation  Law 
Office  (2344A),  Office  of  General 
Coimsel,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460.  telephone  (202) 
564-7606. 

SUPPLEMENTARY  INFORMATION: 
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I.  Additioiial  Informatioii  About  die 
proposed  Consent  Decree 

Under  the  terms  of  the  proposed 
coQsent  decree,  once  the  Court  enters 
the  decree  EPA  will  initiate  a  review  of 
NSPS  subparts  Da,  Db,  Dc,  and  GG  to 
determine  whether  they  need  to  be 
revised.  Within  twelve  months  of  entry 
of  the  consent  decree,  the  appropriate 
EPA  official  will  sign  and  promptly 
forward  to  the  Office  of  Federal  Register 
proposed  revisions  to  subparts  Da,  Db, 
Dc,  and  GG  or  proposed  determinations 
that  revisions  to  any  of  these  subparts  is 
not  appropriate  in  light  of  readily 
available  information  on  the  efficacy  of 
such  standards.  EPA  would  also  be    - 
required  to  issue  a  proposed  revision  to 
the  sulfur  dioxide  emission  limits  in 
subpart  Da  in  accordance  with  section 
403  of  the  CAAA  of  1990. 

Within  24  months  from  the  date  of 
entry  of  the  decree,  the  appropriate  EPA 
official  would  need  to  sign  and  forward 
to  the  Office  of  Federal  Register  a  final 
rule  revising  subparts  Da,  Db,  Dc,  and 
GG  or  a  final  determination  that  revision 
of  any  subpart  is  not  appropriate. 
Within  24  months,  EPA  would  also 
need  to  issue  a  final  rule  revising  the 
sulfur  dioxide  emission  limits  in 
subpart  Da  in  accordance  with  section 
403  of  the  CAAA  of  1990. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  fi'om  persons  who  were 
not  named  as  parties  or  interveners  to 
the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
consent  decree  if  the  comments  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
.  improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  the  Department  of  Justice 
determine,  based  on  any  comment 
which  may  be  submitted,  that  consent  to 
the  consent  decree  should  be 
withdrawn,  the  terms  of  the  decree  will 
be  affirmed. 

II.  Additional  Information  About 
ConunentiBg  on  the  Proposed  Consent 
Decree 

,  A.  How  Can  I  Get  A  Copy  Of  the 
Consent  Decree? 

EPA  has  established  an  official  public 
docket  for  this  action  imder  Qocket  ID 
No.  OGC-2003-0004  which  contains  a 
copy  of  the  consent  decree.  The  official 
public  docket  is  available  for  public 
viewing  at  the  Office  of  Enviroiunental 
Information  (OEI)  Docket  in  the  EPA 
Docket  Center,  EPA  West,  Room  B102, 
1301  Constitution  Ave.,  NW.. 
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Washingto  n,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Fi  iday,  excluding  legal 
holidays. '  'he  telephone  number  for  the 
Public  Res  ding  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  OEI 
Docket  is  8202)  566-1752. 

An  electronic  version  of  the  public 
docket  is  Available  through  EPA's 
electronicbublic  docket  and  comment 
system,  EHA  Dockets.  You  may  use  EPA 
Dockets  ati  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  offi<jial  public  docket,  and  to 
access  tho  >e  documents  in  the  public 
docket  tha  t  are  available  electronically. 
Once  in  ti  e  system,  select  "search," 
then  key  ii  i  the  appropriate  docket 
identifical  ion  number. 

It  is  imp  ortant  to  note  that  EPA's 
policy  is  t  lat  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  mi  de  available  for  public 
viewing  ii  EPA's  electronic  public 
docket  as  ilPA  receives  them  and 
without  cl  kange,  unless  the  comment 
contains  c  opyrighted  material,  CBI,  or 
other  info:  mation  the  disclosure  of 
which  is  1 3stricted  by  statute. 
Informati(  n  claimed  as  CBI  and  other 
information  the  disclosiire  of  which  is 
restricted  by  statute  is  not  included  in 
the  official  public  docket  or  in  EPA's 
electronic  public  docket.  EPA's  policy  is 
that  copyi  ighted  material,  including 
copyright  sd  material  contained  in  a 
public  CO]  oment,  will  not  be  placed  in 
EPA's  ele(  :tronic  public  docket  but  will 
be  availaole  only  in  printed,  paper  form 
in  the  official  public  docket.  Although 
not  all  do  ::ket  materials  may  be 
available  ilectronically,  you  may  still 
access  an; '  of  the  publicly  available 
docket  m(  terials  through  the  EPA 
Docket  C«  nter. 

B.  How  ai  \d  to  Whom  Do  I  Submit 
Comment  i? 

You  ms  y  submit  comments  as 
provided  in  the  ADDRESSES  section. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  t  le  comment  period  will  be 
marked  "  ate."  EPA  is  not  required  to 
consider  hese  late  comments. 

If  you  s  Libmit  an  electronic  comment, 
EPA  recoi  nmends  that  you  include  your 
name,  ma  iling  address,  and  an  e-mail 
address  a  r  other  contact  information  in 
the  body  if  your  comment  and  with  any 
disk  or  C  )  ROM  you  submit.  This 
ensiu-es  t  lat  you  can  be  identified  as  the 
submittei  of  the  comment  and  allows 
EPA  to  c(  ntact  you  in  case  EPA  cannot 
read  youj  comment  due  to  technical 
difficultii  !S  or  needs  further  information 


on  the  substance  of  your  comment.  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  The  electronic 
public  docket  system  is  an  "aAonymous 
access"  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  yoiu-  comment. 
In  contrastjo  EPA's  electronic  public 
docket,  EPA's  electronic  mail  (e-mail) 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  conunent 
directly  to  the  Docket  without  going 
throu^  EPA's  electronic  public  docket, 
your  e-mail  address  is  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  ** 

Dated:  November  14,  2003. 
Lisa  K.  Friedman, 

Associate  General  Counsel,  Air  and  Radiation 
Law  Office,  Office  of  General  Counsel. 
[FR  Doc.  03-29182  Filed  11-20-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7589-51 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Petitions  for  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
agreement  to  address  petitions  for 
review  filed  by  the  Utility  Air 
Regulatory  Group,  Clean  Air 
Implemehtation  Project,  Air  Permitting 
Forum,  Alliance  of  Automobile 
Manufactiu^rs,  and  the  National 
Environmental  Development 
Association's  Clean  Air  Regulatory 
Project  (collectively,  "Petitioners")  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit:  Utility  Air 
Regulatory  Group  v.  EPA.  No.  02-1290 
(and  Consolidated  Nos.  02-1291,  02- 


1303.  02-1304,  and  02-1325)  (D.C.  Cir.) 
On  or  about  September  18,  2002,  and 
thereafter.  Petitioners  filed  petitions  for 
review  challenging  EPA's  interpretation 
of  the  sufficiency  monitoring  rules 
under  the  Act's  Title  V  operating 
permits  program,  40  CFR  70.6(c)(1)  and 
71.6(c)(1),  as  stated  in  the  preamble  to 
an  interim  final  rule  published  on 
September  17,  2002  (67  FR  58529),  and 
challenging  EPA's  State  and  Federal 
operating  permits  program  rules  in  40 
CFR  parts  70  and  71,  as  interpreted. 
Under  the  terms  of  the  proposed 
settlement  agreement.  Petitioners  and 
EPA  (collectively,  the  "Parties")  will 
promptly  file  a  stipulation  for  dismissal 
of  the  petitions  for  review  if  EPA  takes 
final  action:  (1)  Declining  to  adopt  the 
proposed  revision  to  the  text  of 
§§  70.6(c)(1)  and  71.6(c)(1)  published  on 
September  17.  2002  (67  FR  58561);  and 
(2)  indicating  that  notwithstanding  the 
recitation  in  §§  70.6(c)(1)  and  71.6(c)(1) 
of  monitoring  as  a  permit  element,  EPA 
has  determined  that  the  correct 
interpretation  of  §§  70.6(c)(1)  and 
71.6(c)(1)  is  that  these  provisions  do  not 
establish  a  separate  regulatory  standard 
or  basis  for  requiring  or  authorizing 
review  and  enhancement  of  existing 
monitoring  independent  of  any  review 
and  enhancement  as  may  be  required 
under  40  CFR  70.6(a)(3)  and  71.6(a)(3). 
EPA  also  has  indicated  that  it  does  not 
intend  in  suckiinal  action  "to  address 
what  constitutes  a  "gap"  under 
[sections]  70.6(a)(3)(i)(B)  and 
71.6(a)(3)(i)(B)  or  criteria  for  how  that 
"gap"  should  be  filled." 
DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
Teceived  by  December  22,  2003. 
ADDRESSES:  Submit  your  comments, 
identified  by  docket  ID  number  OGC- 
2003-0005,  online  at  http:// 
www.epa.gov/edocket  (EPA's  preferred 
method);  by  e-mail  to 
oei.docket®epa.gov;  mailed  to  EPA 
Docket  Center,  Enviromnental 
Protection  Agency,  Mailcode:  2822T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  or  by 
hand  delivery  or  courier  to  EPA  Docket 
Center,  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC,  between  8:30  a.m.  and  4:30  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  Comments  on  a  disk  or  CD- 
ROM  should  be  formatted  in 
WordPerfect  or  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption,  and  may  be  mailed  to  the 
mailing  address  above. 
FOR  FURTHER  iNFORMATKm  CONTACT: 
Kerry  E.  Rodgers,  Air  and  Radiation  Law 
Office  (2344A),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
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Agency,  1200  Peimsylvania  Ave..  ^fW., 
Washington,  DC  20460,  telephone  (202) 
564-5671. 

SUPR^MEMTARY  INFORMATION: 

I.  Additional  Infonnation  About  the 
ftopesed ^Settlement  Agreement 

Title  V  of  the  Clean  Air  Act  requires 
major  stationary  sources  of  air  pollution 
to  obtain  comprehensive  operating 
permits  that  assure  compliance  with 
applicable  requirements  under  the  Act. 
EPA's  regulations  in  40  CFR  parts  70 
and  71  establish  minimum  requirements 
for  State  and  Federal  Title  V  operating 
permits  programs,  which  include 
monitoring  requirements.  Petitioners  in 
these  consolidated  cases  challenged 
EPA's  interpretation  of  the  Title  V 
sufficiency  monitoring  rules, 
§§  70.6(c)(1)  and  71.6(c)(1).  as  stated  in 
the  preamble  to  an  interim  final  rule 
published  on  September  17,  2002  (67  FR 
58529),  as  well  as  EPA's  State  and 
Fedoal  operating  permits  pn^ram  rules 
in  40  CFR  parts  70  and  71.  as 
interpreted.  1  On  September  17,  2002, 
EPA  also  published  a  proposed  rule  (67 
FR  58561)  requesting  public  comment 
on  the  same  interpretation  as  that  set 
forth  in  the  interim  final  rule. 

The  proposed  settlement  agreement 
provides  that  widiin  two  days  of  its 
execution  by  the  Parties,  the  Parties  will 
file  a  joint  motion  notifying  the  Court  of 
the  agreement  and  requesting  that 
briefmg  in  these  cases  be  suspended  and 
that  the  cases  be  held  in  abeyance 
pending  implementation  of  the 
agreement.  The  proposed  settlement 
agreement  further  provides  that  the 
Parties  will  promptly  file  a  stipulation 
for  dismissal  of  the  petitions  for  review 
if  EPA  issues  a  final  action:  (1) 
Declining  to  adopt  the  proposed 
revision  to  the  text  of  §§  70.6(c)(1)  and 
71.6(c)(1)  published  on  September  17, 
2002  (67  FR  58561);  and  (2)  indicating 
that  notwithstanding  the  recitation  in 
§§  70.6(c)(1)  and  71.6(c)(1)  of 
monitoring  as  a  permit  element,  EPA 
has  determined  that  the  correct 
interpretation  of  §§  70.6(c)(1)  and 
71.6(c)(1)  is  that  these  provisions  do  not 
establish  a  separate  regulatory  standard 
or  basis  for  requiring  or  authorizing 
review  and  enhancement  of  existing 
monitoring  independent  of  any  review 
and  enhancement  as  may  be  required 
under  §§  70.6(a)(3)  and  71.6(a)(3).  EPA 
also  has  indicated  that  it  does  not 
intend  in  such  final  action  "to  address 
what  constitutes  a  'gap'  under  [sections] 
70.6(a)(3)(i)(B)  and  71.6(a)(3)(i)(B)  or 
criteria  for  how  that  'gap'  should  be 
filled." 


*  Caaa  No.  02-1304  did  not  raise  this  seomd 
duUange. 


Under  the  proposed  settlement 
agreement,  if  EPA  does  not  issue  such 
-  final  action  by  January  15,  2004,  or  if 
EPA  otherwise  fails  to  comply  with  the 
terms  of  the  proposed  settlement 
agreement.  Petitioners  may  request  that 
the  Court  lift  the  stay  and  establish  a 
schedule  for  briefing  and  argument  in 
these  cases  and  EPA  will  join 
Petitioners  in  a  motion  tnaVii>g  that 
request.  Petitioners  will  not  challenge 
any  final  action  that  is  the  same  in 
substance  as  items  (1)  and  (2)  above, 
although  Petitioners  reserve  any  rights 
they  may  have  to  challenge  any  portion 
of  such  final  action  that  is  not  the  same 
in  substance. 

For  a  period  of -thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or 
interveners  to  the  litigation  in  question. 
EPA  or  the  Department  of  Justice  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  agreement  if  the 
comments  disclose  facts  or 
considerations  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Unless  EPA  or 
the  Department  of  Justice  determine.^ 
based  on  any  comment  which  may  be 
submitted,  that  consent  to  the 
settlement  agreement  should  be 
withdrawn,  the  terms  of  the  agreement 
will  be  affirmed. 

n.  Additional  Information  Aiiottt 
Commenting  on  the  Proposed 
Setdement  Agreement 

A.  How  Can  I  Get  a  Copy  of  the 
Settlement  Agreement? 

EPA  has  established  an  official  public 
docket  for  this  action  imder  Docket  ID 
No.  OGC-2003-0005  which  contains  a 
copy  of  the  settlement  agreement  The 
official  public  docket  is  available  for 
public  viewing  at  the  Office  of 
Environmental  Information  (OEI)  Docket 
in  the  EPA  Docket  Center,  EPA  West, 
Room  B102, 1301  Constitution  Ave.. 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
fitjm  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal    • 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 
and  the  telephone  number  for  the  OEI 
Docket  is  (202)  566-1752. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
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of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

It  is  important  to  note  that  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
xontains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute 
is  not  included  in  the  official  public 
docket  or  in  EPA's  electronic  public 
docket.  EPA's  policy  is  that  copyrighted 
material,  including  copyrighted  material 
contained  in  a  public  comment,  will  not 
be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  EPA  Docket 
Center. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  as 
provided  in  the  ADDRESSES  section. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

If  you  submit  an  electronic  comment, 
.  EPA  recommends  that  you  include  your 
name,  mailing  address,  and  an  e-mail 
address  or  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD  ROM  you  submit.  This 
ensures  that  you  can  be  identified  as  the 
submitter  of  the  comment  and  allows 
EPA  to  contact  you  in  case  EPA  cannot 
read  your  comment  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of'your  comment.  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu- 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  The  electronic 


public  doc  cet  system  is  an  "anonymous 
access"  sy  item,  which  means  EPA  will 
not  know ;  our  identity,  e-mail  address, 
or  other  cc  mtact  information  unless  you 
provide  it  n  the  body  of  your  comment. 
In  contrast  to  EPA's  electronic  public 
docket,  EP  i\'s  electronic  mail  (e-mail) 
system  is  not  an  "anonymous  access" 
system.  If  rou  send  an  e-mail  conmient 
directly  to  the  Docket  without  going 
through  EFA's  electronic  public  docket, 
your  e-mail  address  is  automatically 
captiu^d  and  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  dowet,  and  made  available  in 
EPA's  elec  tronic  public  docket. 

Dated:  Nc  vember  14,  2003. 
Lisa  K.  Frie  Iman, 

Associate  G  ^neral  Counsel,  Air  and  Radiation 

Law  Office,  Office  of  General  Counsel. 

IFR  Doc.  03  -29184  Filed  11-20-03;  8:45  am] 


BILLING  cool 


ENVIRON  CENTAL  PROTECTION 
AGENCY 
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California 
Vehicle 
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Standardi 
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State  Nonroad  Engine  and 
Control  Standards; 
of  Nonroad  Durability 
Notice  of  Decision 


Pi  illutlon  < 


AGENCY:  E  ivironmental  Protection 
Agency  (E  'A). 
ACTION:  Ni  itice. 


summary:  EPA  today,  pursuant  to 
section  20  9(e)  of  the  Clean  Air  Act  (Act), 
42  U.S.C.  7543(b),  is  authorizing 
California  to  enforce  amendments  to  its 
Small  Off  Road  Engine  (SORE) 
regulation  s  which  set  new  durability 
standards  for  covered  engines.  The 
California  Air  Resources  Board  (CARB), 
by  letter  dated  October  4,  1999, 
requested  that  EPA  confirm  CARB's 
finding  th  it  these  new  durability 
standards  and  other  amendments  to  the 
SORE  Rej  ulations  are  within-the-scope 
of  a  prior  luthorization  under  section 
209(e)  of  1  he  Act,  granted  by  EPA  to 
CARB's  o;  iginal  SORE  Regulations  in 
July  1995  EPA  determined  that  most  of 
the  amendments  were  within  the  scope 
of  the  prior  authorization,  but  because 
the  durability  requirements 
amendments  are  brand  new  standards, 
EPA  offered  the  opportunity  for  a  public 
hearing,  and  requested  comments,  on 
these  new  standards.  After  completing 
review  ofkhese  amendments,  EPA  is 
authorizing  California  to  eiiforce  the 
durabilitjt  standards. 
ADDRESS^:  The  Agency's  Decision 
Documenk,  containing  an  explanation  of 
the  Assistant  Administrator's  decision, 
as  well  aa  all  docimGients  relied  upon  in 


making  that  decision,  including  those 
submitted  to  EPA  by  CARB,  are 
available  for  public  inspection  in  EPA     ~ 
Air  Docket  A-2000-09  at  the  following 
address:  EPA  Docket  Center  (EPA/DC), 
Public  Reading  Room,  Room  B102,  EPA 
West  Building,  1301  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
EPA  Docket  Center  Public  Reading 
Room  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except  on 
government  holidays.  The  Air  Docket 
telephone  niunber  is  (202)  566^1742, 
and  the  facsimile  number  is  (202)  566- 
1741.  You  may  be  charged  a  reasonable 
fee  for  photocopying  docket  materials, 
as  provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Doyle,  Attorney-Advisor, 
Certification  and  Compliance  Division. 
(6403J),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460  (U.S.  mail), 
1301  L  Street  NW;,  Washington,  DC 
20005  (courier  mail).  Telephone:  (202) 
343-9258,  Fax:  (202)  343-2057,  E-Mail: 
DoyIe.Robert®EPA .  GOV. 
SUPf>LEMENTARY  INFORMATION: 

I.  Obtaining  Electronic  Copies  of 
DoGiunents 

EPA  makes  available  an  electronic 
copy  of  this  Notice  and  the  Agency's 
Decision  Document  on  the  Office  of 
Transportation  and  Air  Quality  (OTAQ) 
homepage  {http://www.epa.gov/OTA  Q) . 
Users  can  find  these  documents  by 
accessing  the  OTAQ  homepage  and 
looking  at  the  path  entitled  "Recent 
Additions."  This  service  is  free  of 
.  charge,  except  any  cost  you  already 
incur  for  Internet  connectivity.  Users 
can  also  get  the  official  Federal  Register 
version  of  the  Notice  on  the  day  of 
publication  on  the  primary  Web  site: 
{http://www.epa.gov/docs/fedrgstr/EPA- 
AIR/). 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  documents  and  the  software  into 
which  ths  docimients  may  be 
downloaded,  changes  in  format,  page 
length,  etc.,  may  occur. 

n.  Background 

A.  Nonroad  Authorizations 

Section  209(e)(1)  of  the  Act  addresses 
the  permanent  preemption  of  any  State, 
or  political  subdivision  thereof,  from 
adopting  or  attempting  to  enforce  any 
standard  or  other  requirement  relating 
to  the  control  of  emissions  for  certain 
new  noiu'oad  engines  or  vehicles.^ 


'  Section  209(e)(1)  of  the  Act  provides: 
No  State  or  any  political  subdivision  thereof  shall 
adopt  or  attempt  to  enforce  any  standard  or  other 
requirement  relating  to  the  control  of  emissions 
from  either  of  the  following  new  nonroad  engines 


Federal  Register/Vol.  68.  No.  225/Friday.  November  21.  2003 / Notices 


S5703 


Section  209(e)(2)  of  the  Act  aUows  the 
Administrator  to  grant  California 
authorization  to  enforce  state  standards 
for  new  nonroad  engines  or  vehicles 
which  are  not  listed  under  section 
209(e)(1),  subject  to  certain  restrictions. 
On  July  20, 1994,  EPA  promulgated  a 
regulation  that  sets  forth,  among  other 
things,  the  criteria,  as  found  in  section 
209(e)(2),  by  which  EPA  must  consider 
any  California  authorization  requests  for 
new  nonroad  engines  or  vehicle 
emission  standards  (section  209(e) 
rules).2 

Section  209(e)(2)  requires  the 
Administrator,  sifter  notice  and 
opportunity  for  public  hearing,  to 
authorize  California  to  enforce 
standards  and  other  requirements 
relating  to  emissions  control  of  new 
engines  not  listed  under  section 
209(e)(l).3  The  section  209(e)  rule  and 
its  codified  regulations  *  formally  set 
forth  the  criteria,  located  in  section 
209(e)(2)  of  the  Act,  by  which  EPA  must 
grant  California  authorization  to  enforce 
its  new  nonroad  emission  standards: 

40  CFR  part  85,  subpart  Q,  §  85.1605 
provides:    , 

(a)  The  Administrator  shall  grant  the 
authorization  if  California  determines 
that  its  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  appUcable  Federal 
standards. 

(b)  The  authorization  shall  not  be 
granted  if  the  Administrator  finds  that: 

(1)  The  determination  of  California  is 
arbitrary  and  capricious; 

(2)  California  does  not  need  such 
California  standards  to  meet  compelling 
and  extraordinary  conditions;  or 

(3)  California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209. 

As  stated  in  the  preamble  to  the 
section  209(e)  rule,  EPA  has  interpreted 
the  requirement  that  EPA  cannot  find 
"California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209"  to 
mean  that  California  standards  and 
accompanying  enforcement  procedures 

or  nonroad  vehicles  subject  to  regulaUon  under  this 
Act— 

(A)  New  engines  which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm  equipment 
or  vehicles  and  which  are  smaller  than  175 
horsepower. 

(B)  New  locomotives  or  new  engines  used  in 
locomotives.  Subsection  (b)  shall  not  apply  for 
purposes  of  this  paragraph. 

^  See  59  FR  36969  (July  20, 1994),  and  regulaUons 
set  forth  therein.  40  CFR  part  85,  subpart  Q, 
§§85.1601-85.1606. 

^  As  discussed  above,  states  are  permanently 
preempted  from  adopting  or  enforcing  standards 
relating  to  the  control  of  emissions  from  new 
engines  listed  in  section  209(e)(1). 

"  See  40  CFR  part  85,  subpart  Q,  §  85.1605. 


must  be  consistent  with  section  209(a), 
section  209(e)(1),  and  section 
209(b)(1)(C),  as  EPA  has  interpreted  that 
subsection  in  the  context  of  motor 
vehicle  waivers.^  In  order  to  be 
consistent  with  section  209(a), 
California's  nonroad  standards  and 
enforcement  procedures  must  not  apply 
to  new  motor  vehicles  or  new  motor 
vehicle  engines.  Secondly,  California's 
nonroad  standards  and  enforcement 
procedures  must  be  consistent  with 
section  209(e)(1),  which  identifies  the 
categories  permanently  preempted  from 
state  regulation.6  California's  nonroad 
standards  and  enforcement  procedures 
woxdd  be  considered  inconsistent  with 
section  209  if  they  applied  to  the 
categories  of  engines  or  vehicles 
identified  and  preempted  bom  State 
regidation  in  section  209(e)(1). 

Finally,  because  California's  nonroad 
standards  and  enforcement  procedures 
must  be  consistent  with  section 
209(b)(1)(C),  EPA  wUl  review  nonroad 
authorization  requests  under  the  same 
"consistency"  criteria  that  are  applied 
to  motor  vehicle  waiver  requests.  Under 
section  209(b)(1)(C),  the  Administrator 
shall  not  grant  California  a  motor 
vehicle  waiver  if  she  finds  that 
California  "standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  202(a)" 
of  the  Act.  As  previous  decisions 
granting  waivers  of  Federal  preemption 
for  motor  vehicles  have  explained.  State 
standards  are  inconsistent  with  section 
202(a)  if  there  is  inadequate  lead  time  to 
permit  the  development  of  the  necessary 
technology  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  that  time  period  or  if  the  Federal 


'See  59  FR  36969,  36983  (July  20,  1994). 

6  Section  209(e)(1)  of  the  Act  has  been 
implemented.  See  40  CFR  part  85.  subpart  Q 
§§85.1602,85.1603. 

Section  85.1603  provides  in  applicable  part; 

(a)  For  equipment  that  is  used  in  applications  in 
addition  to  fanning  or  construction  activities,  if  the 
equipment  is  primarily  used  as  farm  and/or 
construction  equipment  or  vehicles,  as  defined  in 
this  subpart,  it  is  considered  farm  or  construction 
equipment  or  vehicles,  (b)  States  are  preempted 
frxim  adopting  or  enforcing  standards  or  other 
requirements  relating  to  the  control  of  emissions 
from  new  engines  smaller  than  175  horsepower, 
that  are  primarily  used  in  farm  or  construction 
equipment  or  vehicles,  as  defined  in  this  subpart. 

Section  85.1602  provides  definitions  of  terms 
used  in  §  85.1603  and  states  in  applicable  part: 

Construction  equipment  or  vehicle  means  any 
internal  combustion  engine-powered  machine 
primarily  used  in  construction  and  located  on 
commercial  construction  sites. 

Farm  Equipment  or  Vehicle  means  any  internal 
combustion  engine-powered  machine  primarily 
used  in  the  commercial  production  and/or 
commercial  harvesting  of  food,  fiber,  wood,  or 
commercial  organic  products  or  for  the  processing 
of  such  products  for  further  use  on  the  farm. 
Primarily  used  means  used  51  percent  or  more. 


and  State  test  procedures  impose 
inconsistent  certification  requirements.^ 

With  regard  to  enforcement 
procedures  accompanying  standards, 
EPA  must  grant  the  requested 
authorization  unless  it  finds  that  these 
procedures  may  cause  the  California 
standards,  in  the  aggregate,  to  be  less 
protective  of  public  health  and  welfare 
than  the  applicable  Federal  standards 
promulgated  pursuant  to  section  213(a), 
or  unless  the  Federal  and  California 
certification  test  procedures  are 
inconsistent.* 

Once  California  has  received  an 
authorization  for  its  standards  and 
enforcement  procedures  for  a  certain 
group  or  class  of  nonroad  equipment 
engines  or  vehicles,  it  may  adopt  other 
conditions  precedent  to  the  initial  retail 
sale,  titling  or  registration  of  these 
engines  or  vehicles  without  the 
necessity  of  receiving  an  additional 
authorization.^ 

If  California  acts  to  amend  a 
previously  authorized  standard  or 
accompanying  enforcement  procedure, 
the  amendment  may  be  considered 
within  the  scope  of  a  previously  granted 
authorization  provided  that  it  does  not 
undermine  California's  determination 
that  its  standards  in  the  aggregate  are  as 
protective  of  public  health  and  welfare 
as  applicable  Federal  standards,  does 
not  affect  the  consistency  with  section 
209  of  the  Act,  andraises  no  new  issues 
affecting  EPA's  previous  authorization 
determination.'" 

B.  The  SORE  Amendments  Request 

EPA  granted  California  authorization 
for  its  SORE  Rule  by  decision  of  the 
Administrator  dated  July  5. 1995."  The 


'  To  be  consistent,  the  California  certification 
procedures  need  not  be  identical  to  the  Federal 
certification  procedures.  California  procedures 
would  be  inconsistent,  however,  if  manufacturers 
would  be  unable  to  meet  both  the  state  and  the 
Federal  requirement  with  the  same  test  vehicle  in 
the  course  of  the  same  test.  See,  e.g.,  43  FR  32182 
(July  25,  1978). 

"  See,  e.g..  Motor  and  Equipment  Manufacturers 
Association,  Inc.  v.  EPA,  627  F.2d  1095, 1111-14 
P.C.  Cir.  1979),  cert,  denied,  446  U.S.  952  (1980) 
[MEMA  I);  43  FR  25729  Oune  14,  1978). 

While  inconsistency  with  section  202(a)  includes 
technological  feasibility,  lead  time,  and  cost,  these 
aspects  are  typically  relevant  only  with  regard  to 
standards.  The  aspect  of  gonsistency  with  202(a) 
which  is  of  primary  applicability  to  enforcement 
procedures  (especially  test  procedures)  is  test 
procedure  consistency. 
»  See  43  FR  36679,  36680  (August  18, 1978). 
'  °  Decision  Document  for  California  Nonroad 
Engine  Regulations  Amendments.  Dockets  A-2000- 
05  to  08.  entry  V-B.  p.  28. 

"  60  FR  37440  Ouly  20, 1995).  The  CARB  small 
engine  emission  regulations  were  then  called  the 
Utility,  Lawn  and  Garden  Engine  (ULGE) 
regulations.  The  new  amendments,  among  other 
things,  renamed  the  ULGE  regulations  as  the  SORE 
regulations. 
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SORE  Rule,  which  applies  to  all 
gasoline,  diesel,  and  other  fueled  utility 
and  lawn  and  garden  equipment  engines 
25  horsepower  and  under,  with  certain 
exceptions  established  two  "tiers"  of 
exhaust  emission  standards  for  these 
engines  (Tier  1  from  1995  through  1998 
model  years,  and  Tier  2  for  model  year 
1999  and  beyond],  as  well  as  numerous 
other  requirements.  By  letter  dated 
October  4, 1999,  CARB  notified  EPA 
that  it  had  adopted  numerous 
amendments  to  its  SORE  Regulations 
which  were  first  approved  at  a  public 
hearing  on  March  26. 1998.  These 
amendments  are  the  product  of  CARB's 
continuing  reviews  of  industry  efforts  to 
comply  with  the  requirements  of  the 
CARB  nonroad  program.  The  Board 
directed  the  CARB  staff  to  review  the 
industry  progress  in  developing  the 
technology  required  to  comply  with  the 
Tier  2  standards,  and  to  consider  issues 
raised  by  the  industry  in  this  process. 
The  staff  recommended  to  the  Board 
that  the  SORE  regulations  "be  modified 
to  reflect  the  realities  of  the  small 
engine  market  and  the  technological 
capabilities  of  the  industry."  '^  These 
recommended  amendments  which 
CARB  adopted  consequently  reduce 
compliance  burdens  on  manufacturers 
while  also  "preserving  most  of  the 
emission  reductions — including  most 
reductions  in  excess  of  compiuable 
federal  program — that  U.S.E.P.A. 
previously  authorized."  " 

In  its  request  letter,  CARB  asked  EPA 
to  confirm  the  CARB  determination  that 
the  amendments  to  the  SORE 
regulations  set  forth  in  its  request 
package  are  within  the  scope  of  the 
209(e)  authorization  of  the  original 
authorization  granted  by  EPA  for  the 
SORE  Rule  in  July  1995.  EPA  has  made 
such  a  determination  for  most  of  the 
regulation  amendments  included  in  the 
CARB  request.!''  Epy\  also  determined, 
on  the  other  hand,  that  one  set  of 
regulation  amendments  in  this  request 
cannot  be  considered  within  the  scope 
of  the  previous  authorization  because 
these  particular  amendments  set  brand 
new,  more  stringent  standards  and 
therefore  properly  should  be  reviewed 
as  a  new  authorization  request.  These 
amendments  set  useful  life  standards  for 
covered  engines  (where  before  there 
were  none).  Accordingly,  EPA  offered 
the  opportunity  for  a  public  hearing. 


'-  CARB  Notice  of  Public  Hearing  with  attached 
Staff  Report.  Docket  A-2000-O9.  entry  H-B-2.  p.  2. 

'^  Letter  from  CARB  to  EPA  requesting  within  the^ 
scope  confirmation  for  amendments  to  SORE  Rule, 
dated  October  4. 1999.  Docket  A-200O-09,  entry  U- 
B-l,p.3. 

■'*  Decision  Document  for  California  Nonroad 
Engine  Regulations  Amendments,  Dockets  A-2000- 
05  to  08,  entr>'  V-B. 


and  reques  ted  public  comments,  on 
these  new  itandards,  as  the  Act  requires 
us  to  do,  b  r  publication  of  a  Federal 
Register  nt  >tice  to  such  effect  on 
November  20,  2000.^^  There  was  no 
request  for  a  public  hearing,  nor  were 
any  comments  received  on  the  CARB 
standards  |t  issue.  Therefore,  EPA  has 
made  this  letermination  based  on  the 
informatio  i  submitted  by  CARB  in  its 
request. 

C.  Authori  lation  Decision 

EPA  has  decided  to  authorize 
California  ;o  enforce  amendments  to  its 
SORE  regmations  that  set  durability 
standards  lor  engines  covered  by  the 
Rule.  In  iti  request  letter,  CARB  stated 
that  the  va  rious  amendments  will  not. 
cause  the  ( lalifomia  nonroad  standards, 
in  the  aggi  sgate,  to  be  less  protective  of 
public  he^th  and  welfare  than  the 
applicable!  Federal  standards.  CARB  also 
stated  thaU  California's  need  for  the 
emission  reductions  retained  from  the 
SORE  regijations  obviously  remains 
compelling.  Finally,  regarding 
consistent  y  with" section  209,  CARB 
stated  that  the  amendments  (1)  apply 
only  to  no  iroad  engines  and  vehicles 
and  not  to  motor  vehicles  or  engines,  (2) 
apply  onl^  to  those  nonroad  engines 
and  vehicl  es  which  are  not  included  in 
the  preem  )ted-categories,  and  (3)  do  not 
raise  any  ( oncerns  of  inadequate 
leadtime  c  r  technological  feasibility  or 
impose  an  y  inconsistent  certification 
requireme  nts  (compared  to  the  Federal 
requiremeits). 

EPA  agi  9es  with  all  CARB  findings 
with  regain  to  the  provisions  listed. 
Additionaly,  no  information  was 
presented  to  EPA  by  any  party  which 
would  del  lonstrate  that  California  did 
not  meet  t  le  burden  of  satisfying  the 
statutory  <  riteria  of  section  209(e).  For 
these  reas  )ns,  EPA  authorizes  California 
to  enforce  these  durability  standards. 

My  dec  sion  will  affect  not  only 
persons  ii  California  but  also  the 
manufacti  irers  outside  the  State  who 
must  com  jly  with  California's 
requireme  nts  in  order  to  produce 
nonroad  c  ngines  and  vehicles  for  sale  in 
California .  For  this  reason.  I  hereby 
determin*  and  find  that  this  is  a  final 

action  of  i  lational  applicability. 

Under  s  ection  307(b)(1)  of  tlie  Act, 
judicial  n  view  of  this  final  action  may 
be  sought  only  in  the  United  States 
Court  of  }  .ppeals  for  the  District  of 
Columbia  Circuit.  Petitions  for  review 
must  be  f  led  by  January'  20,  2004. 
Under  .set  tion  307(b)(2)  of  the  Act, 
judicial  n  iview  of  this  final  action  may 
not  be  obi  ained  in  siibsequent 
enforcem  ;nt  proceedings. 


^65  FR  6  1763  (November  20.  2000). 


As  with  past  authorization  decisions, 
this  action  is  not  a  rule  as  defined  by 
Executive  Order  12866.  Therefore,  it  is 
exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12866. 

In  addition,  this  action  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601(2).  Therefore,  EPA  has 
not  prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

Finally,  the  Administrator  has 
delegated  the  authority  to  make 
determinations  regarding  authorizations 
imder  section  209(e)  of  the  Act  to  the 
Assistant  Administrator  for  Air  and 
Radiation. 

Dated:  November  10, 2003. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  03-29ft3  Filed  11-20-03;  8:45  am] 

BILLING  CODE  6S6O-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-664S-7) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Cleai  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  04,  2003  (68  FR 
16511). 

Draft  EISs 

ERP  No.  D-APS-L65429-WA  Rating 
EC2,  Gotchen  Risk  Reduction  and 
Restoration  Project,  Implementation, 
Mount  Adams  Ranger  District,  Gifford 
Pinchot  National  Forest,  Skamania  and 
Yakima  Coxmties,  WA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  adverse  impacts  to  water 
quality  and  designated  critical  habitat 
and  endangered  species  fi-om  proposed 
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silvicultural  practices  in  Late- 
Successional  Reserves. 

ERP  No.  D-CGD-L59001-WA  Rating 
LO,  Seattle  Monorail  Project  (SMP), 
Green  Line  14-Mile  Monorail  Transit 
System  Construction  and  Operation, 
Reviewing  a  Water  Crossing  at  the  Lake 
Washington  Ship  Canal  Bridge  and 
Duwamish  Waterway  Bridge 
Modification,  USCG  Bridge,  Endangered 
Species  Act  Section  7  and  U.S.  Army 
COE  Section  404  Permits  Issuance.  City 
of  Seattle,  WA. 

Summary:  EPA  expressed  no 
objections  to  the  project  as  proposed. 
EPA  also  expressed  support  for  the 
project  purpose,  which  would  provide 
an  alternate  transportation  mode  for  the 
project  area,  and  encouraged  proponents 
to  seek  opportunities  to  maximize  links 
with  existing  modes. 

ERP  No.  D-FHW-E40798-NC  Rating 
EC2,  Greensboro-High  Point  Road  (NC- 
1486-NC-4121)  Improvements  from 
U.S.  311  (1-74)  to  Hilhop  Road  (NC- 
1424),  Cities  of  Greensboro  and  High 
Point,  Town  of  Jamestown,  Guilford 
Coimty,  NC. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project 
regarding  the  long  term  protection  of 
water  supplies  associated  with  a  present 
intake  and  the  planned  downstream 
Randleman  Reservoir.  EPA  recommends 
that  additional  mitigation  be  evaluated 
for  the  abatement  of  stormwater  runoff 
impacts. 

ERP  No.  D-FHW-L40219-AK  Rating 
EC2,  Gravina  Access  Project, 
Transportation  Improvements  between 
Revillagigedo  Island  and  Gravina  Island, 
Funding,  Endangered  Species  Act  7, 
NPDES  and  U.S.  Army  COE  Section  404 
Permits  Issuance,  Ketchikan  Gateway 
Borough,  AK. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project 
regarding  the  potential  direct  and 
indirect  impacts  to  water  quality, 
wetlands,  marine  habitat  and 
subsistence  resources  associated  with 
project  construction  and  subsequent 
development  on  Gravina  and  Pennock 
Islands.  EPA  recommends  that 
additional  analyses  of  the  No  Action 
and  ferry  alternative  be  included  in  the 
EIS  along  with  information  and  maps 
related  to  expected  future  development 
that  reflect  the  comprehensive  planning 
efforts  of  the  Ketchikan  Gateway 
Borough. 

ERP  No.  D2-AFS-L6119(>-OR  Rating 
EC2,  Mt.  Ashland  Ski  Area  Expansion, 
Site  Specific  Project,  Maintenance  and 
Enhancements  of  Environmental 
Resources,  Implementation,  Special  Use 
Permit,  Ashland  Ranger  District,  Rogue 
River  National  Forest  and  Scott  River 


Ranger  District,  Klamath  National 
Forest,  Jackson  Coimty,  OR. 
Summary:  EPA  expressed 
environmental  concerns  that  the 
expansion  may  increase  sedimentation, 
degrade  water  quality,  change'svirface 
flow,  damage  high  value  wetlands  and 
ripaJian  reserves  in  Ashland  Creek, 
which  drains  into  a  municipal  water 
supply  reservoir.  The  Final  EIS  should 
include  detail  on  mitigation  and 
minimization  measures,  and  whether 
such  measures  compensate  for  project 
impacts. 

Dated:  November  18,  2003. 

Joseph  C  Montgomery, 

Director.  NEPA  Compliance.  Office  of  Federal 
Activities. 

[FR  Doc.  03-29189  Filed  11-20-03;  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6645-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Iniormation  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  November  10,  2003  Through 
November  14,  2003. 

Pm-suant  to  40  CFR  1506.9. 

EIS  No.  030518,  Final  EIS.  FHW.  MT.  I- 
15  Corridor  Project,  Transportation 
Improvements  from  Montana  City  to 
the  Lincoln  Road  Interchange, 
Funding  and  U.S.  Army  COE  Section 
404  Permit  Issuance,  Jefferson  and 
Lewis  &  Clark  Counties,  MT,  Wait 
Period  Ends:  December  22,  2003, 
Contact:  Carl  James  (406)  449-5302. 

EIS  No.  030519.  Draft  EIS.  AFS,  CA. 
Meteor  Project,  Proposal  for 
Harvesting  Timber  and  Conducting 
Associated  Activities  on  744  Acres, 
Implementation,  Klamath  National 
Forest,  Salmon  River  Ranger  District, 
Siskiyou  County,  CA,  Comment 
Period  Ends:  January  5,  2004,  Contact: 
Margaret  J.  Boland  (530)  841-4501. 
This  dociunent  is  available  on  the 
Internet  at:  http://www.fs.fed.us/r5/ 
klamath/projects/project/meteor/. 
EIS  No.  030520.  Final  EIS,  AFS,  SD, 
Prairie  Project  Area,  (Lower  Rapid 
Creek  Area)  Multiple  Resource 
Management  Actions, 
Implementation,  Black  Hills  National 
Forest,  Mystic  Ranger  District, 
Pennington  County,  ID,  Wait  Period 
Ends:  December  22,  2003,  Contact: 
Robert  Thompson  (605)  343-1567. 


EIS  No.  030521.  Final  EIS.  FAA.  Nf. 
Atlantic  City  International  Airport, 
Air  Service  Improvements,  Economic 
Development  and  Efficiency  and 
Safety  Enhancements,  Airport  Layout 
Plan  Approval,  Atlantic  County,  NJ, 
Wait  Period  Ends:  December  22,  2003. 
Contact:  Daisy  Mather  (718)  553- 
2511. 
EIS  No.  030522.  Final  EIS.  NSA.  NM. 
Chemistry  and  Metallurgy  Research 
Building  Replacement  Project, 
Consolidation  and  Relocation,  Los 
Alamos  National  Laboratory,  Los 
Alamos  County,  NM,  .Wait  Period 
Ends:  December  22,  2003,  Contact: 
Elizabeth  Withers  (505)  667-8690. 
EIS  No.  030523.  Final  EIS.  MMS.  AK. 
Cook  Inlet  Planning  Area  Oil  and  Gas 
Lease  Sales  191  and  199,  Outer 
Continental  Shelf,  Offshore  Marine 
Environment,  Cook  Inlet,  AK,  Wait 
Period  Ends:  December  22.  2003, 
Contact:  George  Valiulis  (703)  787- 
1662. 
mS  No.  030524.  Final  EIS.  COE.  GA. 
Lake  Sidney  Lanier  Project  to 
Continue  the  Ongoing  Operation  and 
Maintenance  Activities  Necessary  for 
Flood  Control,  Hydropower 
Generation,  Water  Supply,  Recreation. 
Natiual  Resources  Management  and 
Shoreline  Management,  U.S.  Army 
COE  Section  10  and  404  Permits, 
Dawson,  Forsyth,  Lumpkin,  Hill  and 
Gwinnett  Counties,  GA,  Wait  Period 
Ends:  January  9,  2004,  Contact:  Glen 
Coffee  (251)  690-2729. 
EIS  No.  030525.  Draft  EIS,  AFS.  OR. 
Biscuit  Fire  Recovery  Project,  Improve 
Firefighter  Reduce  the  Risk  of  High- 
Intensity,  Stand  Replace  Fu^  Public 
and  Private  Managed  Lands,  Siskiyou 
National  Forest,  Rogue  River, 
Josephine  and  Curry  Coimties,  OR, 
Comment  Period  Ends:  January  5, 
2004,  Contact:  Tom  Unk  (541)  471- 
6500.  This  document  is  available  on 
the  Internet  at:  http:// 
www.biscuitfire.com. 
EIS  No.  030526,  Draft  Supplement,  FTA. 
WA.  Central  Link  Light  Rail  Transit 
Project  (Sound  Transit)  Construction 
and  Operation  of  the  North  Link  Light 
Rail  Extension  from  Downtown 
Seattle  and  Northgate,  Funding,  Right- 
of-Way  and  U.S.  Army  COE  Section 
Permits,  Cities  of  Seattle,  SeaTac  and 
Tukwila,  King  County.  WA,  Comment 
Period  Ends:  January  30,  2004, 
Contact:  John  Witmer  (206)  220-4463. 

Amended  Notices 

EIS  No,  030513.  Draft  EIS.  NRC,  H, 
Quad  Cities  Nuclear  Power  Station 
Units  1  and  2,  Supplement  16  to 
NUREG-1437,  License  Renewal,  IL, 
Comment  Period  Ends:  January  27, 
2004.  Contact:  Louis  L.  Wheeler  (301) 


65706 


415-1444.  Revision  of  FR  Notice    - 
Published  on  11/14/03:  CEQ 
Comment  Period  Ending  12/29/2003 
has  been  Extended  to  1/27/2004. 

Dated:  November  18,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  03-29190  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-200»-«064;  FRL-7334-5] 

Endocrine  Disruptor  Methods 
Validation  Subcommittee  under  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  There  will  be  a  meeting  of  the 
Endocrine  Disruptor  Methods 
Validation  Subcommittee  (EDMVS),  a 
subcommittee  imder  the  National 
Advisory  Council  for  Environmental 
Policy  agd  Technology  (NACEPT),  on 
December  10-12,  2003.  The  purpose  of 
this  meeting  is  to:  Receive  advice  and 
input  from  the  EDMVS  on:  The 
Pubertals  assay  and  Aromatase  assay 
prevalidation  results;  receive  the 
introductory  presentation  on  Adult 
Infact  Male  assay:  and  receive  updates 
on:  The  Androgen  Receptor  Binding 
assay,  efforts  to  finalize  reference 
chemicals,  and  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Fish  Drafting 
Group. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  December  10,  2003,  from  1 
p.m.  to  4:45  p.m.;  Thursday,  December 
11,  2003,  from  8:30  a.m.  to  5  p.m.;  and 
Friday,  December  12.  2003,  from  8:30 
a.m.  to  Noon,  eastern  standard  time. 

Requests  to  participate  in  the  meeting 
must  be  received  by  EPA  on  or  before 
December  5,  2003.  To  ensiu«  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  ID  number  OPPT-2003- 
0064  in  the  subject  line  on  the  first  page 
of  your  request. 

mdividuals  requiring  special 
accommodations  at  the  meeting, 
including  wheelchair  access,  should 
contact  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 
to  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
RESOLVE,  1255  23'^  St.,  NW.,  Suite 
275,  Washington,  DC. 
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Requests  to  participate  in  the  meeting 
may  be  submitted  by  e-mail,  telephone, 
fax,  or  thrc  ugh  hand  deliver>7courier. 
Follow  the  detailed  instructions  as 
provided  i  i  Unit  I.  of  the 
SUPPLEMErfTARY  INFORMATION. 

Commei  ts  may  be  submitted 
electronics  lly,  by  fax,  or  through  hand 
delivery/ci  turier.  Follow  the  detailed 
instructions  as  provided  in  Unit  I.  of  the 
SUPPLEMEIfTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  iniprmation  contact:  Barbara 
Cunninghj  m,  Director,  Environmental 
Assistance  Division  {7408M),  Office  of 
Pollution ;  Prevention  and  Toxics, 
Environm(  ntal  Protection  Agency,  1200 
Pennsylva  lia  Ave.,  NW.,  Washington, 
DC  20460-  0001;  telephone  number: 
(202)  554- 1404;  e-mail  address:  TSCA- 
Hotline@e  m.gov. 

For  tech  nical  information  contact: 
Jane  Smitl ,  Designated  Federal  Official 
(DFO),  Exj  losure  Assessment 
Coordinat  on  and  Policy  Division 
(7203M),  ( )ffice  of  Science  Coordination 
and  Policj  ,  Environmental  Protection 
Agency,  i;  100  Pennsylvania  Ave.,  NW., 
Washingtc  n,  DC  20460-0001;  telephone 
number:  C  02)  564-8476;  fax  number: 
(202)  564-  8482;  e-mail  address: 
smith.jant-scott@epa.gov. 
SUPPLEMEI ITARY  INFORMATION: 

I.  General  Information 

A.  Does  th  is 
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I  Get  Additional 
,  Including  Copies  of  this 
or  Other  Related  Documents? 


1.  Dock  et.  EPA  has  established  an 
official  pi  iblic  docket  for  this  action 
under  do(  :ket  identification  (ID)  number 
OPPT-20  33-0064.  The  official  public 
docket  CO  asists  of  the  documents 


specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  related  information.  Although  a 
part  of  the  official  docket,  the  public 
docket  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
are  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0282. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  though  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A  meeting 
agenda,  a  list  of  EDMVS  members,  and 
information  bam  previous  meetings  are 
available  electronically,  from  the  EPA 
Internet  Home  Page  at  http:// 
www.  epa  .gov/scipoly/oscpendo/ 
edmvs.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

C.  How  Can  I  Request  to  Participate  in 
the  Meeting  or  Submit  Comments? 

You  may  submit  a  request  to 
participate  in  the  meeting  through  e-    - 
mail,  telephone,  fax,  or  hand  delivery/ 
courier.  We  would  normally  accept 
requests  by  mail,  but  in  this  time  of 
delays  in  delivery  of  government  mail 
due  to  health  and  security  concerns,  we 
cannot  assm-e  your  request  would  arrive 
in  a  timely  manner.  Do  not  submit  any 
information  in  your  request  that  is 
considered  CBI.  Your  request  must  be 
received  by  EPA  on  or  before  December 
5,  2003.  To  ensure  proper  receipt  by 
EPA,  it  is  imperative  that  you  identify 
docket  ID  number  OPPT-2003-0064  in 
the  subject  line  on  the  first- page  of  your 
request. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA),  the" 
public  is  encouraged  to  submit  written 
comments  on  the  topic  of  this  meeting. 


Federal  Register/ Vol.  68,  No.  225 /Friday.  November  21,  2003 /Notices 


65707. 


The  EDMVS  will  have  a  brief  period 
available  during  the  meeting  for  public 
conunent.  It  is  the  policy  of  the  EDMVS 
to  accept  written  public  comments  of 
any  length,  and  to  accommodate  oral 
public  comments  whenever  possible. 
The  EDMVS  expects  that  public 
statements  presented  at  its  meeting  will 
be  on  the  meeting  topic  and  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements. 

1.  Electronically.  If  you  submit  an 
electronic  request  to  participate  in  the 
meeting  or  comments  as  prescribed  in 
this  unit,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  oSier  contact 
information  in  the  body  of  your  request 
or  comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the  request 
or  comment  and  allows  EPA  to  contact 
you  in  case  EPA  cannot  read  your 
request  or  comment  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of  your  request  or 
comment.  EPA's  policy  is  that  EPA  will 
not  edit  your  request  or  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  request  or 
comment  will  be  included  as  part  of  the 
request  or  comment  that  is  placed  in  the 
official  public  docket,  and  made 
available  in  EPA's  elec^onic  public 
docket.  If  EPA  cannot  read  your  request 
or  comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
request  or  comment. 

i.  EPA  Docket.  You  may  use  EPA's 
electronic  public  docket  to  submit  a 
request  to  participate  in  the  meeting  or 
to  submit  comments.  Go  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  materials.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0064. 
The  system  is  an  "anon5rmous  access" 
system,  which  means  EPA  will  not 
know  yoiu-  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  request, 
ii.  E-mail.  Requests  to  participate  in 
the  meeting  or  comments  may  be  sent 
by  e-mail  to  oppt.ncic@epa.gov. 
Attention:  Docket  ED  Niunber  OPPT- 
2003-0064.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  request 
directly  io  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 


captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  request  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  by 
hand  delivery,  courier,  or  package 
service,  such  as  Federal  Express,  to  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCn  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Do  not  submit 
any  disk  or  CD  ROM  through  the  mail. 
Disks  and  CD  ROMs  risk  being 
destroyed  when  handled  as  Federal 
Government  mail. 

2.  Telephone  or  fax.  Telephone  or  fax 
your  request  to  participate  in  the 
meeting  to  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East  Bldg., 
Rm.  6428, 1201  Constitution  Ave.. 
Washington,  DC.  Attention:  Docket  ID 
Number  OPPT-2003-0064.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

II.  Background 

In  1996,  through  enactment  of  FQPA, 
which  amended  the  FFDCA,  Congress 
directed  EPA  to  develop  a  screening 
program,  using  appropriate  validated 
test  systems  and  other  scientifically 
relevant  information,  to  determine 
whether  certain  substances  may  have 
hormonal  effects  in  humans.  In  1996, 
EPA  chartered  a  scientific  advisory 
committee,  the  Endocrine  Disrupter 
Screening  and  Testing  Advisory 
Committee  (EDSTAC),  under  the    : 
authority  of  FACA,  to  advise  it  on 
establishing  a  program  to  carry  out 
Congress'  directive.  EDSTAC 
recommended  a  multi-step  approach 
including  a  series  of  screens  (Tier  1 
screens)  and  tests  (Tier  2  tests)  for 
determining  whether  a  chemical 
substance  may  have  an  effect  similar  to 
that  produced  by  natiu-ally  occurring 
hormones.  EPA  adopted  dmost  all  of 
EDSTAC's  recommendations  in  the 
program  that  it  developed,  the 
Endocrine  Disruptor  Screening  Program 
(EDSP),  to  carry  out  Congress'  directive. 

EDSTAC  also  recognized  that  there 
currently  are  no  validated  test  systems 
for  determining  whether  a  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  naturally 
occurring  hormones.  Consequently,  EPA 
is  in  the  process  of  developing  and 


validating  the  screens  and  tests  that 
EDSTAC  recommended  for  inclusion  in 
the  EDSP.  In  carrying  out  this  validation 
exercise,  EPA  is  working  closely  with, 
and  adhering  to  the  principles  of  the 
hiteragency  Coordinating  Committee  for 
the  Validation  of  Alternate  Methods 
(ICC V AM).  EPA  also  is  working  closely 
with  the  OECD's  Endocrine  Testing  and 
Assessment  Task  Force  to  validate  and 
harmonize  endocrine  screening  tests  of 
international  interest. 

Finally,  to  ensure  that  EPA  has  the 
best  and  most  up-to-date  advice 
available  regarding  the  validation  of  the 
screens  and  tests  in  the  EDSP,  EPA 
established  the  EDMVS  under  NACEPT. 
EDMVS  provides  independent  advice 
and  coimsel  to  the  Agency  through 
NACEPT,  on  scientific  and  technical 
issues  related  to  validation  of  the  EDSP 
Tier  1  screens  and  Tier  2  tests, 
including  advice  on  methods  for 
reducing  animal  use,  refining 
procedures  involving  animals  to  make 
them  less  stressful,  and  replacing 
animals  where  scientifically 
appropriate. 

"The  EDMVS  has  held  eight  meetings 
since  its  establishment  in  September 
2001. 
October  2001 

The  objectives  of  the  first  meeting, 
which  was  held  in  October  2001, 
(docket  control  number  OPPTS- 
42212D)  were  for  EPA  to  provide: 

1.  An  overview  of  the  EPA's 
Endocrine  Disruptor  Program. 

2.  Backgrovmd^information  on  test 
protocol  validation  and  approaches. 

3.  For  the  EDMVS  to  develop  a  clear 
understanding  of  their  scope,  purpose, 
and  operating  procedures. 

4.  TTie  EDMVS  and  the  EDSP  to 
determine  the  next  steps. 
December  2001 

The  objectives  of  the  December  2001 
meeting  (docket  control  number 
OPPTS-42212E)  were  for  the  EDMVS  to 
provide  input  and  advice  on: 

1.  EDMVS's  mission  statement  and 
workplan. 

2.  "rtie  In  Utero  Through  Lactation 
assay  detailed  review  paper. 

3.  The  Pubertal  assay  study  design  for 
the  Multi-Dose  and  Chemical  Array 
Protocols. 

4.  The  mammalian  1-generation  study 
design. 

March  2002 

The  objectives  of  the  March  2002 
meeting  (docket  control  number 
OPPTS-42212F)  were  for  the  EDMVS  to 
provide  input  and  advice  on: 

1.  EPA's  implementation  process  and 
practical  aspects  of  vaUdation. 

2.  The  In  Utero  Through  Lactation 
Assay  Protocol. 

3.  The  Fish  Reproduction  assay 
detailed  review  paper. 
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4.  Special  studies,  the  Fathead 
Minnow  assays,  Vitellogenin  assay,  and 
Avian  Dosing  Protocol. 

5.  The  steroidogenesis  detailed  review 
paper. 

6.  The  aromatase  detailed  review 
paper. 

7.  A  proposed  standard  suite  of 
chemicals  for  testing  in  the  Tier  1 
Screening  assays. 

8.  The  current  efforts  related  to 
evaluating  the  relevance  of  animal  data 
to  human  health. 

9.  EPA's  approach  to  addressing  low- 
dose  issues. 

June  2002 

The  objective  of  the  Jime  2002 
teleconference  meeting  (docket  ID 
number  OPPT-2002-0020)  was  for  the 
EDMVS  to  provide  input  and  advice  on 
the  steroidogenesis  detailed  review 
paper. 
Jufy  2002 

The  objectives  of  the  July  2002 
meeting  (docket  ID  number  OPPT- 
2002-0029)  were: 

1.  To  review  the  screening  criteria, 
reconunended  by  EDSTAC  and  adopted 
by  EDSP  for  screens. 

2.  To  receive  an  update  of  the 
NICEATM  estrogen  and  androgen 
receptor  binding  efforts. 

3.  To  discuss  and  provide  advice  on 
general  dose  setting  issues;  and  to 
provide  comments  and  advice  on: 

•  A  pubertal  (special  study) — 
restricted  feeding. 

•  A  mammalian  2-generation 
(draft) — Propylthiouracil  (PTU)  special 
study. 

•  An  amphibian  metamorphosis 
detailed  review  paper. 

•  An  invertebrate  detailed  review 
paper. 

December'2002 

The  objective  of  the  December  2002 
teleconference  meeting  (docketID 
number  OPPT-2002-0059)  was  for  the 
EDMVS  to  provide  input  and  advice  on 
the  Tier  2  Fish  Life  Cycle  assay  detailed 
review  paper. 
June  2003 

The  objectives  of  the  June  5-6,  2003 
meeting  (docket  ID  number  OPPT- 
20&3-0016)  were  for  the  EDMVS  to 
provide  input  emd  advice  on: 

1.  The  Tier  II  Mammalian  2- 
Generation  Special  Study  and  the  1- 
generation  extension  results. 

2.  The  Tier  I  Steroidogenesis  (Sliced 
'  Testes)  Study  results  and  validation 

plan. 

3.  The  Tier  I  Pre-Optimization, 
substrate  characterization  for  Aromatase 
Placental  Microsomes  Study  results. 
August  2003 

The  objectives  of  the  August  18-20, 
2003  meeting  (docket  ID  number  OPPT- 
2003-0027)  were: 


1.  Reviejw  and  discuss  the  status/ 
results  of  the  prevalidation  work  on: 

•  The  Fish  Screening  assay, 
specificall  y:  The  survey  of  vitellogenin 
methods  i  i  Fathead  Minnow,  Zebrafish, 
and  Meda  la;  the  comparative  evaluation 
of  the  Fatl  lead  Minnow  assays;  and  the 
Fish  Scre«  n  (Non-Spawning)  assay. 

•  The  steroidogenesis  Assay 
Optimizet  Protocol. 

2.  Provi  le  input  and  advice  on  the: 

•  EDS:  *'s  validation  plans  for  the 
Fish  Scre«  ning  assay  and 
Steroidogi  mesis  assay. 

•  Strai  n/ species  white  paper. 

•  Chei  licals  used  in  EDSP's 
prevalidal  ion  and  validation. 

•  Avia  n  detailed  review  paper. 

•  Issui  s  related  to  the  Pubertal 
assays. 

3.  Recei  ve  an  update  on  the 
amphibia!  i  workshop  conducted 
recently. 

in.  Meeti  ig  Objectives  for  the 
Decembei  2003  Meeting 

The  obj  jctives  for  the  December  10- 
12,  2003  ]  [leeting  (docket  ID  number 
OPPT-2a  )3-0064)  are  for  EDMVS  to 
provide  ii  iput  and  advice  on: 

1.  Discuss  the  Pubertals  assay  and 
Aromatas  3  assay  prevalidation  results 
and  recor  unend  next  steps. 

2.  Rece  ve  introductory  presentation 
on  Adult  Intact  Male  assay.     * 

3.  Receive  updates  on: 

•  Anorogen  Receptor  Binding  assay. 

•  Effo  Is  to  finalize  reference 
chemical ;. 

•  OEC  D  Fish  Drafting  Group. 

•  Activities  regarding  In  Vitro  Fish 
assays. 

A  list  of  the  EDMVS  members  and 
meeting  i  aaterials  are  available  on  our 
web  site  http://www.epa.gov/scipoly/ 
oscpendc  /edmvs.htm)  and  in  the  public 
docket. 

List  of  S«  bjects 

Enviro  miental  protection.  Endocrine 
disruptois,  Hazardous  substances. 
Health.  Safety. 


Dated: 
Joseph  J. 

Director, 
Policy. 
[FR  Doc. 
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1  lerenda,  Jr., 

( office  of  Science  Coordination  and 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200»-«336;  FBL-733^7] 

Dichlonnid;  Notice  of  Rling  a  PeMidde 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Cfiemicai  In  or  on 
l=ood 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0336,  must  be 
received  on  or  beforC'December  22, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/covirier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Princess  Campbell,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
niunber:  (703)  308-8033;  e-mail  address: 
campbell.princess@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code 

111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufactiuing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
,  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regardii^  the  applicability  of 
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this  actkrato  a  paiticular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0336.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosiure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
.  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  hitemet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  pubUc  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  pubhc  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  niaterial  will 
not  be  placed  in  EPA's  electeonic  pubHc 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 


system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identffied  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper 
form,  will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubricconnnente  submitted  on 
computer^sks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  pubhc 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  pubhc  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
deUvery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiu-  comment.  Please 
ensure  that  yoiu  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  LD.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 


information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoiu-  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets     ♦ 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0336.  The 
system  is  an  "anon)rmous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0336.  hi  contrast  to  EPA's 
electronic  pubhc  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  pubhc  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
pubhc  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  tlat 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
PubUc  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
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DC  20460-OOGi;  Attention:  Docket  ID 
number  OPP-2003-0336. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA.  Attention: 
Docket  ID  number  OPP-2003-0336. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  se  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  ERA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  siu«  to  submit  your 
comments  by  the  deadline  in  this 
notice. 
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7.  To  en  rure  proper  receipt  by  EPA, 
be  sure  to  dentify  the  docket  ID  number 
assigned  ti  >  this  action  in  the  subject 
line  on  th<  first  page  of  your  response. 
You  may  iiso  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  A  ction  is  the  Agency  Taking? 

EPA  haj  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  am  sndment  of  regulations  for 
residues  o  f  a  certain  pesticide  chemical 
in  or  on  vi  irious  food  commodities 
imder  seel  ion  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  34(  a.  EPA  has  determined  that 
this  petitii  in  contains  data  or 
informati(  n  regarding  the  elements  set 
forth  in  FIDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  <  r  whether  the  data  support 
granting  a  "  the  petition.  Additional  data 
may  be  ne  eded  before  EPA  rules  on  the 
petition. 

List  of  Su  tjects 

Environ  mental  protection, 
Agricultu)  al  commodities,  Feed 
additives ,:  Food  additives  J'esticides 
and  pests  f  Reporting  and  recordkeeping 
requiremc  nts. 

Dated:  N  jvember  13,  2003. 
Debra  Edw  irds, 

Director,  R  ^gistration  Division,  Office  of 
Pesticide  P  •ograms. 

Summary  of  Petition 

The  petttioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  ^y  FFDCA  section  408(d)(3). 
The  sumt  lary  of  the  petition  was 
prepared  Dy  Dow  AgroSciences  LLC, 
and  repre  jents  the  view  of  the 
petitionei .  The  sununary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  imcU  ar,  the  summary  contained 
extraneoi  s  material,  or  the  summary 
unintenti  )nally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  poi  ition  and  not  the  position  of 
the  petitii  »ner.  The  petition  summary 
announce  s  the  availability  of  a 
descriptii  in  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurei  lent  of  the  pesticide  chemical 
residues  i  ir  an  explanation  of  why  no 
such  met  lod  is  needed. 

Dow  Agr  tSciences  LLC 

PP  3E667  6 

EPA  he  s  received  a  pesticide  petition 
(3E6676)  from  Dow  AgroSciences  LLC, 
9330  Zio;  isville  Rd.,  Indianapolis,  IN 
46268  prtposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d).  i  o  amend  40  CFR  180.469  by 


establishing  time-limited  tolerances  for 
residues  of  dichlormid  (N,N-diallyl 
dichloroacetamide)  (CAS  Reg.  No. 
37764-25-3),  in  or  on  sweet  com 
commodities  at  0.05  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the- 
petition.  ■ 

A.  Residue  Chemistry 

1.  Plant  metabolism.  A  plant 
metabolism  study  has  now  been 
completed.  Previously,  the  nature  of  the 
residue  in  com  was  understood  based 
on  the  published  metabolism  studies  of 
N,N-diallyl-2-  chloroacetamide.  At  that 
time,  it  was  concluded  that  the 
metabolism  of  dichlormid  would  follow 
the  pathway  of  N,N-diallyl-2- 
chloroacetamide.  However,  the 
metabolism  of  dichlormid  in  com  is 
extensive  and  occurs  via  two  metabolic 
pathways.  In  one  pathway,  dichlormid 
is  de-chlorinated  and  oxidized  to 
generate  N,N-diallyl  glycolamide.  An 
alternative  pathway  is  the  loss  of  em 
allyl  group  followed  by  oxidation  to 
form  dichloracetic  acid.  There  is  also 
extensive  incorporation  into  natiual 
constituents.  Dow  AgroSciences  LLC 
now  believes  that  the  qualitative  nature 
of  the  residue  in  plants  is  adequately 
understood  based  on  a  study  depicting 
the  metabolism  of  dichlormid  in  com 
plants. 

=2.  Analytical  method.  As  stated  in  the 
Agency's  Final  Rule  published  August 
7,  2002  (67  FR  51102)  (FRL-7192-5) 
establishing  time-limited  tolerances  for 
dichlormid  in  field  com  and  pop  com: 

Adequate  enforcement  methodology  is 
available  to  enforce  the  tolerance  expression. 
The  method  may  be  requested  from:  Calvin 
Furlow,  PRRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington,  DC 
20460;  telephone  number:  (703)  305-5229;  e- 
mail  address:  furIow.calvin@epa.gov. 

3.  Magnitude  of  residues.  Fourteen 
field  trials  in  sweet  com  with 
dichlormid  were  conducted  covering 
the  major  growing  areas  in  the  United 
States.  Dichlormid  was  applied  preplant 
incorporated  or  pre-einergence  at  an 
application  rate  of  0.5  lb  active 
ingredient  (a.i.)  jper  acre.  In  all  trials,  no 
detectable  residues  of  dichlormid  (LOD 
0.01  ppm)  were  found  in  the  forage, 
stover  or  kernels  plus  cobs  with  husks 
removed  (K+CWHR) 
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B.  Toxicohgical  Profile 

1.  Acute  toxicity.  Dichlormid  has  low 
acute  toxicity  as  indicated  by  a  range  of 
studies  including:  A  rat  acute  oral  study 
with  a  lethal  dose  {lD)so  of  2,816 
milligrams/kilogram  (mg/kg)  for  males 
and  2,146  mg/kg  for  females, 
respectively;  a  rat  acute  dermal  study 
with  an  LD50  of  >2.040  mg/kg,  and  a 
rabbit  acute  dermal  study  with  an  LDso 
of  >5,000  mg/kg;  a  rat  inhalation  study 
with  an  LD50  of  >5.5  milligrams/liter 
(mg/L);  a  primary  eye  irritation  study  in 
the  rabbit  showing  mild  ocular 
irritation;  a  primary  dermal  irritation 
study  in  the  rabbit  showing  severe  skin 
irritation;  and  a  skin  sensitization  study 
which  showed  that  dichlormid  was  a 
mild  skin  sensitizer  in  the  guinea  pig. 

2.  Genotoxicty.  Dichlormid  was  not 
mutagenic  in  a  range  of  in  vitro  assays, 
including  the  Salmonella/microsome 
(Ames)  assay,  the  human  lymphocjrte 
cytogenetic  assay  (both  assays  with  and 
without  metabolic  activation),  and  an 
unscheduled  DNA  synthesis  pNA 
repair)  assay  in  hepatocytes.  In  the 
L5178Y  mouse  lymphoma  assay,  small 
increases  in  mutant  frequency  were 
observed  only  at  cytotoxic 
concentrations,  and  were  not  considered 
to  be  significant.  In  vivo,  dichlormid 
was  negative  in  the  mouse  micronucleus 
test  and  in  the  rat  unscheduled  DNA 
synthesis  assay,  when  tested  at  the 
maximum  tolerated  dose, 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  toxicity 
study,  rats  were  dosed  orally  by  gavage 
with  0, 10,  40,  or  160  mg/kg/day.  The 
no  observed  adverse  effect  level 
(NOAEL)  for  maternal  toxicity  was  10 
mg/kg/day  based  on  a  reduction  in  body 
weight  gain  and  food  consumption  at  40 
and  160  mg/kg/day.  The  developmental 
NOAEL  was  determined  to  be  40  mg/kg/ 
day  based  on  marginal  foetotoxic  effects, 
including  extra  14*  ribs  probably  due  to 
maternal  stress,  slight  stemebra 
misalignment  and  some  centra 
unossified,  at  160  mg/kg/day. 

In  a  developmental  toxicity  study, 
rabbits  were  dosed  orally  by  gavage  with 
0,  5,  30,  or  180  mg/kg/day.  The  lowest 
observed  effect  level  (LOAEL)  for  both 
maternal  and  fetotoxicity  was  180  mg/ 
kg/day  characterized  by  reduced  body 
weight  gain  and  food  consumption,  and 
a  small  increase  in  post  implantation 
loss,  an  increased  number  of  early 
resorptions,  a  decreased  number  of 
fetuses  per  litter  and  evidence  of 
foetotoxicity  (partial  ossification  and 
misshapen/fused  stemebrae).  The 
NOAEL  for  both  maternal  and 
developmental  toxicity  was  30  mg/kg/ 
day. 


In  a  two-generation  reproduction 
study  in  rats  fed  diets  of  0, 15,  75,  and 
500  ppm  of  dichlormid,  dietary 
administration  of  500  ppm  dichlormid 
(48.5  mg/kg/day)  for  two  successive 
generations  resulted  in  decreased  body 
weights  and  increased  liver  weights  in 
parents  and  pups  of  both  generations. 
There  were  no  effects  on  reproductive 
performance  or  reproductive  organs  a! 
dose  levels  up  to  and  including  500 
ppm  dichlormid.  There  were  ho 
toxicologically  significant  effects  in 
parents  or  offspring  at  a  dose  level  of  75 
ppm  dichlormid  (>7.4  mg/kg/day). 

4.  Subchronic  toxicity.  In  a 
subchronic  toxicity  study,  groups  of  12 
male  and  12  female  Wistar-derived 
alpk:ApfSD  rats  were  fed  diets 
containing  0,  20,  200,  or  2,000  ppm 
dichlormid  for  90  days.  Significant 
reductions  in  body  weight  gain  and  food 
consumption  were  seen  in  male  and 
female  rats  receiving  2,000  ppm 
dichlormid,  and  to  a  lesser  degree,  in 
females  at  200  ppm.  The  liver  was 
identified  as  the  principal  target  organ 
(enlargement  increased  APDM  activity 
in  females,  centrilobular  hypertrophy, 
increased  bile  duct  pigmentation)  in  the 
2,000  ppm  group.  The  NOAEL  was  20 
ppm  (equivalent  to  approximately  1.8 
mg/kg/day),  and  the  LOAEL  was  200 
ppm  based  on  reduced  body  weight  gain 
and  food  consumption,  and  a  marginal 
increase  in  APDM  activity  in  females 
and  liver  enlareement  in  males. 

In  a  90-day  dog  feeding  study, 
previously  submitted  and  reviewed  by 
EPA,  animals  were  dosed  (4  dogs/sex/ 
dose)  at  0,  1,  5,  25,  and  50  mg/kg/day. 
The  NOAEL  was  5  mg/kg/day,  and  the 
LOAEL  25  mg/kg/day  based  on  reduced 
body  weight  gain,  increased  liver  weight 
and  degenerative  changes  involuntary 
muscle  with  an  associated  increase  in 
plasma  creatine  kinase  and  alkaline 
phosphatase  activity  between  6  and  10 
weeks. 

In  a  14-week  rat  inhalation  study, 
groups  of  18  male  and  18  female 
Sprague-Dawley  CD  rats  were  subjected 
to  a  whole  body  exposure  of  0,  2.0, 19.9, 
or  192.5  mg/m^  for  6  hours  per  day,  5 
days  per  week.  The  NOAEL  was  2.0  mg/ 
m'  based  on  histopathologic  tissue 
alterations  to  the  nasal  olfactory  ' 
epithelium  at  19.9  and  192.5  mg/m^, 
suggesting  that  dichlormid  was  a  mild 
irritant  to  the  nasal  cavity.  An  increase 
in  relative  liver,  kidney  and  lung 
weights  at  19.9  and  192.5  mg/m^  was 
not  supported  by  gross  or 
histopathological  observations. 

5.  Chronic  toxicity.  Rats  (64/sex/ 
group)  were  fed  diets  containing  0,  20, 
100,  or  500  ppm  dichlormid  (0,  1.3,  6.5, 
32.8  mg/kg/day  for  males  and  0,  1.5,  7.5, 
37.1  mg/kg/day  for  females)  for  up  to  2 


years.  At  500  ppm  in  both  males  and 
females,  there  were  treatment-related 
effects  on  growth  and  food 
consumption,  minor  reductions  in 
plasma  triglycerides,  and  in  males, 
increased  liver  weights  accompanied  by 
hepatocyte  vacuolation  and 
pigmentation  effects,  hi  females,  there 
was  a  sUght  overall  increase  in 
malignant  tumors,  primarily  uterine 
adenocarcinomas,  at  500  ppm,  but  this 
specific  increase  was  within  the 
spontaneous  incidence  observed  in 
historical  data.  It  was  concluded  that 
there  was  no  evidence  of  oncogenicity 
associated  with  dichlormid  treatment. 
The  NOAEL  for  chronic  toxicity  was 
100  ppm  (6.5  and  7.5  mg/kg/day  for 
males  and  females,  respectively). 

In  an  18-month  oncogenicity  study, 
mice  (55/sex/group)  were  fed 
dichlormid  at  doses  of  0, 10,  50,  or  500 
ppm  (0, 1.4,  7.0,  70.7  mg/kg  for  males 
and  0, 1.84,  9.2,  92.4  mg/kg  for  females). 
At  500  ppm,  there  was  a  slight  increase 
in  mortality  for  females  from  week  64 
onward,  and  body  weights  and  food 
utilization  were  reduced  in  males,  and 
to  a  lesser  extent,  in  females.  Also,  mice 
fed  500  ppm  dichlormid  showed  non- 
neoplastic changes  which  were  minor 
and  consisted  of  changes  in  severity  or 
incidence  of  common  spontaneous 
findings.  Based  on  these  effects,  the 
chronic  NOAEL  was  50  ppm  (7.0  and 
9.2  mg/kg/day  for  males  and  females, 
respectively).  There  was  a  marginal 
increase  in  Harderian  gland  adenomas 
in  males  at  500  ppm,  but  this  was 
considered  to  reflect  the  variable 
spontaneous  tiunor  rate  seen  in  this 
strain  and  sex  of  mouse.  It  was 
concluded  there  was  no  evidence  of 
oncogenicity  associated  with 
dichlormid  treatment. 

Based  on  available  chronic  toxicity 
data,  the  reference  dose  (RfD)  for 
dichlormid  is  0.07  mg/kg/day.  This  RfD 
is  based  on  the  2-year  feeding  study  in 
rats  with  a  NOAEL  of  7  mg/kg/day.  An 
uncertainty  factor  of  100  was  used  to 
account  for  interspecies  extrapolation 
and  intraspecies  variability.  The  2-year 
rat  study  is  consistent  with,  but 
supersedes  the  90-day  rat  study.  The  2- 
year  rat  NOAEL  of  7  mg/kg/day  lies 
between  1.8  and  18  mg/kg/day  derived 
fitjm  the  NOAEL  and  LOAEL  figures  of 
20  and  200  ppm,  respectively,  for  the 
most  recent  90-day  rat  study.  Thus,  the 
overall  NOAEL  in  the  rat  for  both 
chronic  and  subchronic  exposure 
should  be  regarded  as  7  mg/kg/day.  ■ 
Based  on  the  proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  (July 
1999),  dichlormid  is  not  likely  to  be  a 
hiunan  carcinogen,  and  a  margin  of 
exposure  (MOE)  approach  should  be 
used  for  human  risk  assessment. 
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6.  Animal  metabolism.  Dichlormid 
was  well  absorbed,  extensively 
metabolized  and  eliminated  mainly  in 
the  urine  within  24  hours.  A  significant 
proportion  of  the  dose,  up  to  11%,  was 
exhaled  as  CO2.  Two  routes  of 
biotransformation  have  been  identified. 
One  route  involved  the  formation  of  an 
alcohol  N,N-diallylglycolamide  before 
subsequent  oxidation  to  N.N- 
diallyloxamic  acid,  a  major  metabolite 
present  in  the  urine  and  feces  of  both 
sexes.  N.N-diallylglycolamide  also 
undergoes  further  biotransformation  to 
minor  dechlorinated  metabolites,  hi  the 
second  metabolic  pathway, 
dichloroacetic  acid  present  in  the  urine 
of  both  sexes  is  formed  either  directly 
from  dichlormid.or  indirectly  by 
transformation  of  N-allyl-2,2-dichloro- 
N-(2,3-dihydroxypropyl)acetamide. 
Entero-hepatic  recirculation  plays  a 
major  role  in  the  distribution, 
metabolism  and  excretion  of 
dichlormid..  The  elimination  as  CO2.  the 
even  elimination  in  urine  over  the  first 
24  hours,  and  wide  distribution  of 
retained  radioactivity  indicates  some 
incorporation  into  endogenous 
metabolic  processes. 

7.  Metabolite  toxicology.  No  unique 
plant  or  soil  metabolites  have  been 
identified  that  warrant  a  separate 
toxicological  assessment. 

8.  Endocrine  disruption.  There  is  no 
overall  trend  in  the  toxicology  data  base 
that  indicates  that  dichlormid  would 
have  endocrine  disrupting  activity.  The 
mammalian  and  ecotoxicology  data 
bases  do  not  indicate  significant  adverse 
effef^ts  associated  with  endocrine 
disrupter  activity. 

C.  Aggregate  Exposure    _ 

1.  Dietary — i.  Food.  In  conducting  a 
chronic  dietary  risk  assessment, 
reference  is  made  to  the  conservative 
assumptions  made  by  EPA  in 
establishing  dichlormid  time-limited 
tolerances  on  March  27,  2000  {65  FR 
16143)  (FRL-649a-7),  100%  crop 
treated  (CT),  and  that  all  conmiodities 
contain  residues  at  the  tolerance  or 
proposed  tolerance.  The  analysis  was 
determined  using  the  Novigen  Dietary 
Exposure  Evaluation  Model  (DEEM 
Version  6.2)  software  and  the  United 
States  De{>artment  of  Agriculture 
(USDA)  nationwide  Continuing  Surveys 
of  Food  Intake  by  hidividuals  (CSFII)  " 
survey  that  was  conducted  from  1994 
through  1996. 

ii.  Drinking  water.  Dichlormid  is  very 
rapidly  degraded  in  soil  (laboratory 
measured  aerobic  half-life  of  8  days)  and 
applied  at  a  maximum  rate  of  0.5  lb/ 
acre,  so  despite  only  exhibiting 
moderate  adsorption  to  soil  (Koc  36-49), 
the  leaching  potential  for  dichlormid  to 


reach  groi^d  water  is  expected  to  be 
low.  The  ifnpact  of  the  interactive 
processes  bf  adsorption  and  degradation 
T)n  leachinjg  have  been  assessed  using 
EPA  mathematical  models  of  pesticide 
movement  in  soil.  Drinking  water 
estimate  cpncentrations  (DWEC)  were 
calculated]  for  ground  water  using 
ScreeningJConcentration  in  Ground 
water  (SCicROW)  modeling,  and 
surface  water  estimate  concentrations 
were  calculated  using  Generic  Estimated 
Environmental  Concentration  (GENEEC) 
modeling.lThese  models  predict  a 
ground  wqter  concentration  of  0.05  ppb 
and  surfade  water  concentrations  of  27.3 
parts  per  Billion  (ppb)  for  an 
instantaneous  peak,  and  26.9  ppb  for  a 
56-day  average.  However,  the  interim 
Agency  policy  allows  the  average  56— 
day  GENEEC  values  to  be  divided  by  3 
(9.0  ppb)  io  obtain  a  value  for  chronic 
risk  assessments.  Drinking  water  levels 
of  concern  (DWLOC)  were  calculated  for 
both  chroiuc  and  acute  exposure.  As 
stated  in  tfie  March  27,  2000  final  rule: 

.. .  .the  msdeled  groundwater  and  surface 
water  concentrations  are  less  than  the 
DWLOCs  f(»r  dichlormid  in  drinking  water 
for  acute  and  chronic  aggregate  exposures. 
Thus,  the  Agency  is  able  to  screen  out 
dichlormia  drinking  water  risks. 

Dow  AaroSciences  LLC  does  not 
expect  exposure  to  dichlormid  residues 
in  drinking  water  to  be  a  concern,  as  a 
result  of  t£e  increased  exposure  pattern. 

2.  Non^ietary  exposure.  The  general 
population  is  not  expected  to  be 
exposed  tto  dichlormid  through  non- 
dietary  ro  iites  since  dichlormid  is  used 
onTy  on  a  ;ricultural  crops  and  is  not 
used  in  o  around  the  hom^! 

D.  Cumul  itive  Effects 

The  po  ential  for  cumulative  effects  of 
dichlorm  d  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
have  beeil  considered.  There  is  no 
reliable  u  [formation  to  suggest  that 
dichlorm  d  has  any  toxic  effects  that 
arise  fron  toxic  mechanisms  common  to 
other  sub  stances.  Therefore,  a 
considers  tion  of  common  mechanism 
and  cumi  ilative  effects  with  other 
substanc*  s  is  not  appropriate  for 
dichlorm  d. 


E.  Safety  Determination 

1.  U.S.  population — i.  Chronic  risk. 
Using  th<  conservative  exposure 
assumpti  ]ns  described  earlier,  and 
based  onjthe  completeness  and 
reliabilit;  of  the  toxicity  data  base  for 
dichlorm  d,  the  theoretical  maximum 
residue  c  )ncentration  (TMRC)  for  the 
general  I  .S.  population  is  calculated  to 
be  0.0009  mg/kg/day,  or  4.1%  of  the 
cPAD  (0.bo22  mg/kg/day).  The  most 
highly  e»}osed  subgroup  are  children 


aged  1-6  years  witii  a  TMRC  of 
0.000211  mg/kg/day,  or  9.6%  of  the 
cPAD.  As  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RID 
because  the  RfD  represents  the  level  at , 
or  below  which  daily  aggregate  dietary, 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health,  Dow 
AgroSciences  LLC  believes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
dichlormid  residues. 

ii.  Acute  risk.  The  acute  toxicity  of 
dichlormid  is  low,  and  there  are  no 
concerns  for  acute-dietary,  occupational 
or  non-occupational  exposures  to 
dichlormid. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
dichlormid,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit 
have  been  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  diuing 
gestation.  There  was  no  evidence  to 
suggest  that  dichlormid  was  a 
developmental  toxicant  in  either  the  rat 
or  rabbit.  It  was  also  observed  that  there 
was  no  risk  below  maternally  toxic 
doses  as  the  NOAEL  for  developmental 
effects  in  the  rat  was  40  mg/kg/day, 
compared  to  the  maternal  NOAEL  of  10 
mg/kg/day;  and  in  the  rabbit  study,  the 
NOAEL  for  both  maternal  and 
developmental  effects  was  30  mg/kg/ 
day.  EPA  has  previously  concluded,  that 
the  additional  lOx  safety  factor  should 
be  retained  due  to  the  qualitative 
evidence  of  increased  susceptibility 
demonstrated  following  in  utero 
exposure  in  the  prenatal  developmental 
toxicity  in  rabbits  and  an  incomplete 
toxicity  data  base.  It  should  be  noted 
that  in  the  rabbit  developmental  toxicity 
study,  the  LOAEL  for  both  maternal  and 
developmental  toxicity  was  180  mg/kg/ 
.  day.  The  effects  on  resorptions  at  this 
dose  were  observed  in  dams  which 
showed  an  average  weight  loss  (-3.8g) 
during  the  treatment  period  compared 
with  an  average  weight  gain  in  controls 
of  272g.  Also,  a  multigeneration  study 
has  now  been  completed,  and  therefore, 
Dow  AgroSciences  LLC  believes  that  an 
additional  safety  factor  should  no  longer 
be  necessary. 

Additional  uncertainty  factors  are  not 
warranted  for  the  safety  of  infants  and 
children  as  reliable  data  support  the 
appropriate  use  of  a  100-fold 
uncertainty  factor  margin  of  exposure 
(MOE)  to  account  for  interspecies 
extrapolation  and  intraspecies 
variability.  However,  using  the  ' 

conservative  exposiu'e  assumptions    . 
above  for  the  determination  in  the 
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general  population,  it  is  concluded  that 
the  percentage  of  cPAD  that  will  be 
utilized  by  aggregate«xposure  to 
dichlormid  is  9.6%  for  children  aged  1- 
6  years  (the  group  at  highest  risk). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  base 
and  the  conservative  exposure 
assessment,  Dow  AgroSciences  LLC, 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  dichlormid  residues. 

F.  International  Tolerances 

There  is  neither  a  codex  proposal  nor 
Canadian  or  Mexican  limits  for  residues 
of  dichlormid  in  com  commodities. 
(FR  Doc.  03-29188  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6S6fr-«0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7590-2] 

Underground  Injection  Control 
Program:  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemption- 
Class  I  Hazardous  Waste  Injection, 
Rubicon,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  decision  on 
Rubicon  Inc.,  no  migration  petition 
reissuance. 


SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Sohd  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  Rubicon,  Inc., 
for  five  Class  I  injection  wells  located  at 
Geismar,  Louisiana.  As  required  by  40 
CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  is  for  injection  Well 
Nos.  1,  2,  3,  4.  and  5,  all  located  at  the 
Rubicon  facility  in  Geismar,  Louisiana. 

As  required  by  40  CFR  148.22(b)  and 
124.10,  a  public  notice  was  issued 
September  12,  2003. 

The  public  comment  period  closed  on 
November  4,  2003.  No  comments  were 
received.  This  decision  constitutes  final 
Agency  action  and  there  is  no 
Administrative  appeal. 

DATES:  This  action  is  effective  as  of 
November  12,  2003. 


ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  Protection  Agency, 
Region  6,  Water  Quality  Protection 
Division,  Source  Water  Protection 
Branch  (6WQ-S),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 

TOR  FURTHER  INFORMATION  CONTACT: 
Rafael  Casanova,  Acting  Chief,  Ground 
Water/UIC  Section,  EPA— Region  6, 
telephone  (214)  665-7165. 

Oscar  Ramirez  Jr., 

Acting  Director.  Water  Quality  Protection 
Division  (6WQ). 

[FR  Doc.  03-29180  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  6560-Sa-U 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  5,  2003. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missoim  64198-0001: 

1.  John  H.  Bergmeyer,  Lincoln, 
Nebraska;  to  acquire  control  of  SSB 
Management  LLC,  and  thereby 
indirectly  acquire  Wilber  Co.,  and  its 
subsidiary.  Saline  State  Bank,  both  of 
Wilber,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  03-29064  Filed  11-20-03;  8:45  am] 
BUJJNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Formatkxts  of,  Acquisitions  by.  and 
Mergers  of  Bank  HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inmiediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  Alabama  National  BanCoiporation, 
Birmingham,  Alabama;  to  merge  with 
Indian  River  Banking  Company,  and 
thereby  indirectly  acquire  Indian  River 
National  Bank,  both  of  Vero  Beach, 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  SSB  Management  LLC,  Wilber, 
Nebraska;  to  acquire  an  additional  27.78 
percent,  for  a  total  of  50  percent,  of  the 
voting  shares  of  Wilber  Co.,  Wilber, 
Nebraska,  and  thereby  indirectly  acquire 
additional  shares  of  Saline  State  Bank, 
Wilber,  Nebraska. 
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C  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Five  Star  Bancorp,  Rocklin, 
California;  to  acquire  100  percent  of 
Five  Star  Bank  Natomas.  Sacramento, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  17.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-29063  Filed  11-20-03;  8:45  am] 
BILLING  COOE  G210-01-S 


DEPARTMENT  OF  HEALTH  A14D 
HUMAN  SERVICES 

Office  of  ttte  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 


ACTION:  Notice-f  correction. 


summary:  The  Office  of  the  Secretary, 
HHS,  published  a  notice  in  the  Federal 
Register  of  November  13,  2003, 
concerning  a  finding  of  scientifig 
misconduct  regarding  Dr.  Smith.  The 
document  contained  an  omission  and  a 
typographical  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
30^-443-5330. 

Correction 

In  the  Federal  Register  of  November 
13,  2003,  in  FR  Doc.  03-28377,  on  page 
64351  in  the  second  column  following 
line  11,  insert  the  following  text  to  read: 

VII.  Dissertation  Table  11  entitled 
"EPR  determined  inter-nitroxide 
distances  for  NSAID  and  arachidonate 
complexes  of  PGH-2  MBD  mutants;" 

and  change  the  previously-printed 
Roman  number  VII  to  Roman  number 

vin. 

Dated:  November  14,  2003. 
Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 
[FR  Doc.  03-29066  Filed  11-20-03;  8:45  am] 

BILLING  COOE  41S0-31-f> 


DEPARTM  ENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  f<^r  Medicare  and  Medicaid 
Services  | 

[Document  Identifier:  CMi5-382,  CMS-10003 
and  CMS-1 0098] 

Agency  ir  formation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  C  enters  for  Medicare  and . 
Medicaid  Services,  HHS. 

In  comp  liance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwor  ;  Reduction  Act  of  1995,  the 
Centers  fa  r  Medicare  and  Medicaid 
Services  ('  ]MS)  (formerly  known  as  the 
Health  Ca  e  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Si  rvices,  is  publishing  the 
following  summary  of  proposed 
collection  5  for  public  comment. 
Interested  persons  are  invited  to  send 
comment!  regarding  this  burden 
estimate  c  r  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  foil  jwing  subjects:  (1)  The 
necessity  ind  utility  of  the  proposed 
informatii  in  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  aci  uracy  of  the  estimated 
burden;  {! )  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collect  id;  and  (4)  the  use  of 
automatei  I  collection  techniques  or 
other  fom  is  of  information  technology  to 
minimize  the  information  collection 
bvuden. 

1.  Type  of  Information  Collection 
Request: '.  ixtension  of  a  currently 
approved  collection;  Title  of 
Infonnati  on  Collection :  ESRD 
Beneficia  y  Selection  and  Supporting 
Regulatio  is  in  42  CFR  414.330;  Form 
No.:  CMS  -382  (OMB#  0938-0372);  Use: 
ESRD  fac  lities  have  each  new  home 
dialysis  p  atient  select  one  of  two 
methods  o  handle  Mediccire 
reimbursi  iment.  The  intermediaries  pay 
for  the  be  tieficiaries  selecting  Method  I 
and  the  c  irriers  pay  for  the  beneficiaries 
selecting  S/Iethod  II.  This  system  was 
develop©  1  to  avoid  duplicate  billing  by 
both  Intel  mediaries  and  carriers; 
Frequenc  y:  Other:  One-time  only; 
Affected  ^ublic:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-pi  ofit  institutions;  Number  of 
Responditnts:  7,400;  Total  Annual 
Response  s:  7,400;  Total  Annual  Hours: 
617. 

2.  Typt  of  Information  Collection 
Request:  ilxtension  of  a  currently 
approvec  collection;  Title  of 
Informaton  Collection: 
Medicare  +Choice  Appeals  Notices, 
"Notice  I  f  Denial  of  Medical  Coverage", 


"Notice  of  Denial  Payment";  Form  No.: 
CMS-10003  (QMB*  0938-0829);  Use: 
Section  1852(g)(1)(B)  requires  M+C 
organizations  to  provide  determinations 
to  deny  coverage  (i.e.,  medical  services 
or  payment)  in  writing  and  include  a 
statement  in  understandable  language  of 
the  reasons  for  the  denial  and  a 
description  of  the  reconsideration  and 
appeals  processes. 

These  notices  fulfill  the  statutory 
requirement.;  Frequency:  On  occasion 
and  other:  distnibution;  Affected  Public: 
Individuals  or  households,  business  or 
other  for-profit,  not-for-profit 
institutions;  Number  of  Respondents: 
71,411;  Total  Annual  Responses: 
71  Ml;  Total  Annual  Hours:  78,290. 

3.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  1-800-Medicare 
Beneficiary  Satisfaction  Survey;  Form 
No.:  CMS-10098  {OMB#  0938-NEW); 
Use:  The  Beneficiary  Satisfaction  survey 
is  performed  to  insure  that  the  CMS  1- 
800-Medicare  helpline  contractor  is 
delivering  satisfactory  service  to  the 
Medicare  beneficiaries.  It  gathers  data 
on  several  helpline  operations  such  as 
print  fulfillment  and  Web  site  tools 
hosted  on  http://www.medicare.gov. 
Respondents  to  the  survey  are  Medicare 
beneficiaries  that  have  contacted  the  1- 
800-Medicare  number  within  the  past 
week  for  benefits  and  services 
information.;  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
households;  Number  of  Respondents: 
14,400;  Total  Annual  Responses: 
14,400;  Total  Annual  Hours:  1,200. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  yoiu*  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musotto, 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Federal  Register/Vol.  68.  No.  225/Friday,  November  21.  2003 /Notices 


Dated:  November  13,  2003. 
Julie  Brown, 

CMS  Reports  Geamnce  Officer,  Office  of 
Strate^c  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Doc.  03-29138  Filed  11-20-03;  8:45  am] 

BILLING  CODE  412O-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Rhode  island  State  Plan 
Amendment  02-009 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  hearing. 


SUMMARY:  This  notice  announces  an 
administrative  hearing  to  be  held  on 
January  7,  2004,  at  10  a.m..  Government 
Center,  JFK  Federal  Building, 
Viewstation  2350,  Boston. 
Massachusetts  02203-0003. 

Closing  Date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  presiding  officer  by 
December  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer,  CMS,  Lord  Baltimore  Drive, 
Mail  Stop  LB-23-20,  Baltimore. 
Maryland  21244,  Telephone:  (410)  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  CMS'  decision  to 
disapprove  Rhode  Island  State  Plan 
Amendment  (SPA)  02-009,  submitted 
on  September  28,  2002.  The  amendment 
would  provide  coverage  for  targeted 
case  management  services  to  children 
age  21  and  imder  who  are  receiving 
such  services  from  the  Rhode  Island 
Department  of  Children,  Youdi.  and 
Families. 

The  issues  are  whether  CMS  properly 
found  that  SPA  02-009  is  not  consistent 
with  Medicaid  requirements  because  the 
proposed  amendment:  (1)  Duplicates 
coverage  of  services  that  are  integral 
components  of  the  Federal-state  child 
welfare  programs;  and  (2)  fails  to 
include  a  payment  methodology  for  the 
proposed  services  and  thereby  does  not 
comprehensively  describe  the  plan  and 
provide  sufficient  information  to 
determine  compliance  with  applicable 
statutory  and  regulator^'  requirements. 
Under  section  1902(a)  of  the  Social 
Security  Act  (the  Act),  states  must 
submit  plans  "for  medical  assistance." 
Medical  assistance  is  defined  in  sections 


1905(a)  and  1905(a)(19)  of  the  Act.  and 
includes  targeted  case  management 
authorized  by  section  1915(g)(2)  of  the 
Act.  In  authorizing  coverage  of  case 
management  services,  Congress 
specifically  indicated  that  coverage  for 
case  management  services  must  not 
duplicate  payments  made  to  public 
agencies  or  private  entities  under  other 
program  authorities  for  the  same 
purpose.  Congress  provided  an 
exception,  in  section  8435  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Public  Law  100-647,  when 
the  state  is  reqiiired  to  provide  such 
services  under  state  lavy,  or  is  or  was^ 
otherwise  paying  for  the  services  using 
non-Federal  funds.  The  case 
management  services  proposed  in  this 
SPA,  however,  do  not  come  within  this 
exception  because  they  are  provided 
through  a  Federal-state  program  rather 
than  a  non-Federal  program  operated 
under  state  law.  Specifically,  case 
management  comprises  an  integral  part 
of  the  Federal  child  welfare  program. 

At  issue  is  whether  the  activities 
proposed  under  this  SPA  as  case 
management  services  were  integral  and 
inseparable  to  fulfillment  of  a  state's 
responsibilities  under  title  IV  of  the  Act. 

Under  title  IV-B  of  the  Act,  section 
422(b)(2)  expressly  requires  that  states 
must  "provide  for  coordination  between 
the  services  provided  for  children  under 
the  [state  welfare]  plan  and  the  services 
and  assistance  provided  under  title  XX, 
under  the  state  program  funded  under 
part  A  (Title  IV-A)-under  the  state  plan 
approved  under  part  E  (Title  IV-E)  and 
under  other  state  programs  having  a 
relationship  to  the  program  under  this 
subpart."  The  implementing  regulations 
specify,  that  services  be  organized  and 
"linked  to  a  wide  variety  of  supports 
and  services  which  can  be  crucial  to 
meeting  families'  and  children's  needs, 
for  example,  housing,  substance  abuse 
treatment,  mental  health,  education,  job 
training,  child  care,  and  informal 
support  networks."  (45  CFR  section 
1355.25(f)) 

In  addition,  45  CFR  section 
1357.10(c)(6)  requires  the  Child  and 
Family  Services  Plan,  defined  at  45  CFR 
section  1357.10(c)  as  "the  document, 
developed  through  joint  planning, 
which  describes  the  publicly-funded 
state  child  and  family  continuum,"  to 
include  a  broad  spectrum  of  services, 
including  foster  care  and  child  welfare 
services.  Even  though  the  activities  in 
question  may  not  always  have  been 
explicitly  labeled  as  case  management 
when  performed  under  the  State's  title 
IV  responsibilities,  the  State  has 
provided  no  evidence  that  the  activities 
are  not  the  same. 


Also  at  issue  is  whether  SPA  02-009 
comprehensively  described  the  State 
program  and  contained  sufficient 
information  to  determine  whether  it 
complied  with  Federal  law.  In  the 
review  process,  CMS  asked  the  State  to 
submit  an  associated  amendment  to 
Attachment  4.19B  of  the  State  plan  to 
describe  the  payment  methodology  that 
Rhode  Island  would  use  to  make 
payments  for  the  proposed  services  in 
accordance  with  the  requirements  of 
section  1902(a)(30)(A)  of  the  Act  and  42 
CFR  430.10.  The  State  did  not  submit 
the  payment  methodology  for  the 
proposed  services.  CMS  concluded  that 
without  any  payment  methodology  for 
the  proposed  services,  SPA  02-009  did 
not  comprehensively  describe  the 
State's  proposed  Medicaid  program  ^nd 
did  not  contain  sufficient  information 
for  CMS  to  determine  that  the  proposed 
coverage  was  in  compliance  with 
applicable  statutory  and  regulatory 
requirements. 

Based  on  the  reasoning  set  forth 
above,  and  after  consultation  with  the 
Secretary  as  required  imder  42  CFR 
section  430.15(c)(2),  CMS  disapproved 
Rhode  Island  SPA  02-009  on  August  14 
2003. 

Section  1116  of  the  Act  and  42  CFR, 
part  430  establishes  Department 
procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
state  plan  or  plan  amendment.  CMS  is 
required  to  publish  a  copy  of  the  notice 
to  a  state  Medicaid  agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
section  430. 76(c).  If  the  hearing  is  later    . 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Rhode  Island 
annoimcing  an  administrative  hearing  to 
reconsider  the  disapproval  of  its  SPA 
reads  as  follows: 

Ms.  Jane  A.  Hayward,  Director 
Department  of  Human  Services 
600  New  London  Avenue 
Cranston.  RI  02920 
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Dear  Ms.  Hayward: 

I  am  responding  to  yoiu  request  for 
reconsideration  of  Rhode  Island  State  Plan 
Amendment  (SPA)  02-009.  Rhode  Island 
submitted  SPA  02-009  on  September  28, 
2002.  In  this  amendment.  Rhode  Island 
proposed  to  provide  coverage  for  targeted 
case  management  services  to  children  age  21 
and  under  who  are  receiving  such  services 
ftx)m  the  Rhode  Island  Department  of 
Children,  Youth,  and  Families. 

The  issues  are  whether  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
properly  found  that  SPA  02-009  is  not 
consistent  with  Medicaid  requirements 
because  the  proposed  amendment:  (1) 
duplicates  coverage  of  services  that  are 
integral  components  of  the  Federal-state 
child  welfare  programs;  and  (2)  fails  to 
include  a  payment  methodology  for  the 
proposed  services  and  thereby  does  not 
comprehensively  describe  the  plan  and  - 
provide  sufficient  information  to  determine 
compliance  with  applicable  statutory  and 
r^ulatory  requirements. 

Under  section  1902(a)  of  the  Social 
Secvirity  Act  (the  Act),  states  must  submit 
plans  "for  medical  assistance."  Medical 
assistance  is  defined  in  section  1905(a)  and 
1905(a)(19)  of  the  Act,  and  includes  targeted 
case  management  authorized  by  section 
1915(g)(2)  of  the  Act.  In  authorizing  coverage 
of  case  management  services.  Congress 
specifically  indicated  that  coverage  for  case 
management  services  must  not  duplicate 
payments  made  to  public  agencies  or  private 
entities  under  other  program  authorities  for 
the  same  purpose.  Congress  provided  an 
exception,  in  section  8435  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988, 
Public  Law  100-647,  when  the  state  is 
required  to  provide  such  services  under  state 
law,  or  is  or  was  otherwise  paying  for  the 
services  using  non-Federal  funds.  The  case 
management  services  proposed  in  this  SPA, 
however,  do  not  come  within  this  exception 
because  they  are  provided  through  a  Federal- 
state  program  rather  than  a  non-Federal 
program  operated  under  state  law. 
Specifically,  case  management  comprises  an 
integral  part  of  the  Federal  child  welfare 
program. 

At  issue  is  whether  the  activities  proposed 
under  this  SPA  as  case  memagement  services 
were  integral  and  inseparable  to  fulfillment 
of  a  state's  responsibilities  under  title  IV  of 
the  Act. 

Under  title  IV-B  of  the  Act,  section 
422(b)(2)  expressly  requires  that  states  must 
"provide  for  coordination  between  the 
services  provided  for  children  under  the 
(state  welfare]  plan  and  the  services  and 
assistance  provided  under  title  XX,  under  the 
state  program  funded  under  part  A  (Title  FV- 
A),  under  the  state  plan  approved  under  part 
EiTitle  IV-E),  and  under  other  state 
programs  haying  a  relationship  to  the 
program  under  this  subpart."  The 
implementing  regulations  specify  that 
services  be  organized  and  "linked  to  a  wide 
variety  of  supports  and  services  which  can  he 
crucial  to  meeting  families'  and  children's 
needs,  for  example,  housing,  substance  abuse 
treatment,  mental  health,  education,  job 
training,  child  care,  and  informal  support 
networks."  (45  CFR  section  1355.25(f)) 


In  addi  ion.  45  CFR  1357.10(c)(6)  requires 
the  Child  and  Family  Services  Plan,  defined 
at  45  CFR  section  1357.10(c)  as  "the 
documen  ,  developed  through  joint  plarming, 
which  de  icribes  the  publicly-funded  state 
child  and  family  continuum."  to  include  a 
broad  spe  ctrum  of  services,  including  foster 
care  and  i  :hild  welfare  services.  Even  though 
the  activi  ies  in  question  may  not  always 
have  beei  explicitly  labeled  as  case 
nagem  isnt  when  performed  under  the 

IV  responsibilities,  the  State  has 
no  evidence  that  the  activities  are 
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issue  is  whether  SPA  02-009 

described  the  State  program 
tjined  sufficient  information  to 
whether  it  complied  with  Federal 
review  process.  CMS  asked  the 
siibmit  an  associated  amendment  to 
4.19B  of  the  State  plan  to 
he  pajTnent  methodology  that 
Isfend  would  use  to  make  payments 

d  services,  in  accordance  with 
set  forth  in  section 
of  the  Act  and  42  CFR  430.10. 
did  not  submit  any  payment 
og}'  for  the  proposed  services.  CMS 

that  without  any  payment 
ogy  for  the  proposed  services,  SPA 

not  comprehensively  describe  the 
posed  Medicaid  program,  and  did 
cont^n  sufficient  information  for  CMS  to 
that  the  proposed  coverage  was  in 
e  with  applicable  statutory  and 
requirements, 
c  tieduling  a  hearing  on  your  request 
recon  iideration  to  be  held  on  January  7, 
0  a.m..  Government  Center,  JFK 
uilding,  Viewstation  2320,  Boston, 
02203-0003.  If  this  date  is  not 
,  we  would  be  glad  to  set  another 
is  mutually  agreeable  to  the  parties, 
hearing  will  be  governed  by  the 

prescribed  at  42  CFR,  part  430. 
designating  Ms.  Kathleen  Scully- 
the  presiding  officer.  If  these 

present  any  problems,  please 
presiding  officer.  In  order  to 
any  communication  which  may  be 
i  between  the  parties  to  the  hearing, 
if>'  the  presiding  officer  to  indicate 
eptability  of  the  hearing  date  that  has 
schleduled  and  provide  names  of  the 
s  who  will  represent  the  State  at 
hearfag.  Ms.  Scully-Hayes  may  be 
it  (410)  786-2D55. 


t  le  1 


nut 


i\.  Scully 
1116  of  the  Social  Security  Act  (42 
16):  42  CFR  430.18) 
of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program 

Thomas  A.  Scully, 

Adminii  trator,  Centers  for  Medicare  &■ 

Medical  i  Services. 

[FR  Doc  03-29143  Filed  11-20-03;  8:45  am] 

BILUNG  C  DOE  4120-03-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  2003N-0085] 

Agency  information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Environmental  Impact  Considerations 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTIONi-Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Enviroimiental  Impact  Considerations" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26,  2003  (68  FR 
38063],  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0322.  The 
approval  expires  on  September  30, 
2006.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www. f da  .gov/ohrms/dockets. 

Dated:  November  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-29068  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  2003N-0084] 

Agency  information  Collection 
Activities;  Announcement  of  Office  of 
Management  and  Budget  Approval; 
Electronic  Records;  Electronic 
Signatures 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Electronic  Records;  Electronic 
Signatures"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  23,  2003  (68  FR 
43531),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0303.  The 
approval  expires  on  May  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

Dated:  November  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
IFR  Doc.  03-29071  Filed  11-20-03;  8:45  am] 
BILLING  CODE  416O-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2000D-1598] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Suggested 
Documentation  for  Substantiating 
Whettier  Foods  Have  or  Have  Not  Been 
Developed  Using  Bioengineering; 
Wittidrawal 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Withdrawal  of  notice. 


SUMMARY:  This  document  withdraws  a 
Food  and  Drug  Administration  (FDA) 
notice  that  published  in  the  Federal 
Register  of  October  31,  2003  (68  FR 
62086). 

DATES:  This  notice  is  withdrawn  on 
November  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catalina  Ferre-Hockensmith,  Center  for 
Food  Safety  and  Applied  Nutrition 


(HFS-«20),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2371. 

SUPPLEMENTARY  INFORMATION:  FDA 
published  a  notice  in  the  Federal 
Register  of  Octeber  31,  2003,  informing 
interested  parties  that  the  proposed 
collection  of  information  entitled 
"Suggested  Dociunenjation  for 
Substantiating  Whether  Foods  Have  or 
Have  Not  Been  Developed  Using 
Bioengineering"  had  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
However,  this  request  for  comments  was 
issued  prematurely.  Thus,  FDA  is 
withdrawing  the  proposed  collection  of 
information  at  this  time.  FDA  will 
reissue  the  request  for  comments  when 
appropriate. 

Dated:  November  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-29074  Filed  11-20-O3;  8:45  amj 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  >lo.  2002D-0231  and  1993D-0139] 

international  Conference  on 
Harmonisation;  Stability  Data  Package 
for  Registration  Applications  in 
Climatic  Zones  III  and  IV;  Stability 
Testing  of  New  Drug  Substances  and 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  two  guidances  prepared 
under  the  auspices  of  the  International 
Conference  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  first  is  a  guidance  entitled 
"QlF  Stability  Data  Package  for 
Registration  Applications  in  Climatic 
Zones  III  and  IV"  (the  QlF  guidance). 
The  second  is  a  revised  guidance 
entitled  "QlA(R2)  Stability  Testing  of 
New  Drug  Substances  and  Products" 
(the  Ql  A  guidance).  The  QlF  guidance, 
which  is  an  annex  to  the  QlA  guidan'ce, 
defines  an  approach  for  broader  use  of 
the  QlA  guidance  for  territories  in 
climatic  zones  III  and  IV.  The  revised 
QlA  guidance  incorporates  relevant 
QlF  recommendations. 


DATES:  The  guidance  is  effiBctive 
November  21,  2003.  Submit  written 
comments  at  any  time. 

ADDRESSES:  Submit  written  comments 
on  the  guidances  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  guidances  to  the  Division 
of  Drug  Information  (HFD-240),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857;  or  the  Office 
of  Communication.  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville,  MD  20852-1448,  301-827- 
3844.  FAX:  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  documents. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Regarding  the  guidances:  Chi-wan 
Chen,  Center  for  Drug  Evaluation 
and  Research  (HFD-830).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301- 
827-2001;  or  Andrew  Shrake, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-345).  Food  and 
Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD 
20052-1148, 301-402-4635. 
Regarding  the  ICH:  Michelle  Limoli, 
Office  of  International  Programs 
(HFG-1),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827- 
0864. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonisation  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonisation  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 
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ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonisation 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonisation  of  technical  requirements 
Jor  the  registration  of  pharmaceutical 
products  among  three  regions:  The 
'  European  Union,  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission;  the  European 
Federation  of  Pharmaceutical  Industries 
Associations;  the  Japanese  Ministry  of 
Health,  Labour,  and  Welfare;  the 
Japanese  Pharmaceutical  Manufacturers 
Association;  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA;  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization  (WHO),  Health  Canada's 
Health  Products  and  Food  Branch,  and 
the  European  Free  Trade  Area. 

In  the  Federal  Register  of  June  14, 
2002  (67  FR  40951),  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  tripartite  guidance  entitled  "QlF 
Stability  Data  Package  for  Registration 
in  Climatic  Zones  III  and  IV."  In  the 
same  notice,  the  agency  aiuiounced  that 
when  the  QlF  guidance  was  finalized, 
the  QlA  guidance,  originally  published 
in  the  Federal  Register  of  September  22, 
1994  (59  FR  48754).  and  revised  (as 
QlA(R))  in  2001  (66  FR  56332, 
November  7,  2001),  would  be  revised  to 
incorporate  the  relevant  information 
from  the  QlF  guidance.  The  notice  gave 
interested  persons  an  opportunity  to 
submit  comments  by  August  20,  2002. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  QlF  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on 
February  6,  2003.  On  the  same  date,  the 
ICH  Steering  Committee  endorsed  the 
revised  QlA  guidance  incorporating  the 
QlF  recommendations. 

n.  The  Guidances 

There  are  four  climatic  zones  in  the 
world  that  are  distinguished  by  their 
characteristic  prevalent  annual  climatic 
conditions,  based  on  the  concept 
described  by  P.  Schumacher 
[Phannazeutische  Zeitung,  119:321- 
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324,  197' ;).  The  QlA  guidance  defines 
the  stabitty  data  package  for  the  ICH 
tripartitelregions  (the  EU,  Japan,  and  the 
United  Spates),  which  are  in  climatic 
zones  I  or  11.  The  WHO  has  published 
a  guWeline  on  "Stability  testing  of 
pharmao  mtical  products,  containing 
well  esta  ilished  drug  substances  in 
conventibnal  dosage  forms"  (WHO 
technical  report  series,  no.  863,  annex 
5),  updated  in  the  "Report  of  the  thirty- 
seventh  |aeeting  of  the  WHO  Expert 
Committee  on  Specifications  for 
Pharmaceutical  Preparations,"  Geneva, 
October  ^2-26,  2001.  The  WHO 
guidelini  defines  stability  testing 
recomm(  ndations,  including  storage 
conditioi  is,  for  all  four  climatic  zones. 

A.  The  C  IF  Guidance 

The  QlF  guidance  establishes 
harmonited  global  stability  testing 
--  recomm<  ndations  based  on  the  QlA 
guidance  and  the  WHO  guideline  and 
defines  a  n  approach  for  broader  use  of 
QlA  reci  immendations  for  territories  in 
climatic  zones  III  and  IV.  For  territories 
in  climai  ic  zones  III  and  IV,  the  data 
package  as  described  in  the  QlA 
guidanca  can  be  considered  applicable 
except  for  certain  storage  conditions. 
The  QlM  guidance  recommends  the 
"room  tarmperature"  long-term  storage 
conditions  and  other  considerations  as 
part  of  tie  data  package  considered 
sufficiec  t  for  a  registration  application 
for  drug  substances  and  products 
intende(  to  be  marketed  in  climatic 
zones  III  and  IV. 

B.  The  flevjsed  QlA  Guidance 

In  con  cert  with  the  QlF 
recomm  mdations,  the  intermediate 
storage  ( ondition  for  the  "general  case" 
in  the  Q I A  guidance  has  been  changed 
from  30  'C  ±  2  °C/60  percent  relative 
humidit  f  (RH)  ±  5  percent  RH.  The  new 
interme(  liate  storage  condition  for  the 
general  i  ;ase  is  now  30  °C  ±  2  °C/65 
percent  ^  ±  5  percent  RH.  This  change, 
from  60  percent  RH  to  65  percent  RH, 
is  inten<  ed  to  harmonize  the 
intermei  liate  storage  condition  for  zones 
I  and  II  vith  the  long-term  condition  for 
zones  III  and  IV.  Furthermore,  this 
modified  intermediate  condition  can  be 
used  as  m  alternative  long-term 
conditio  n  to  25  °C  ±  2  °C/60  percent  RH 
±  5  perc  snt  RH  for  zones  I  and  II. 

These  guidance  documents  represent 
the  agei  cy's  ciurent  thinking  on  this 
topic.  T  ley  do  not  create  or  confer  any 
rights  fc  r  or  on  any  person  and  do  not 
operate  to  bind  FDA  or  the  public.  An 
altemat  ve  approach  may  be  used  if 
such  ap  }roach  satisfies  the 
require]  aents  of  the  applicable  statutes 
and  reg  ilations. 


m.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written 
conunents  on  the  guidances.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidances  and  received 
comments  may  be  seefi  in  the  office 
above  between  9  a.m^and  4  p.m., 
Monday  through  Friday. 

rv.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm,  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/pubIications.htm. 

Dated:  November  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-29103  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEAUTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biood  Products  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  11,  2003,  from  8  a.m. 
to  6:30  p.m.;  and  on  December  12,  2003, 
from  8  a.m.  to  3  p.m. 

Location:  Hilton  DC  North — 
Gaithersburg,  Grand  Balfrooms  A,  B,  C, 
and  D,  620  Perry  Pkwy.,  Gaithersburg, 
MD. 

Contact  Person:  Linda  A.  Smallwood, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-302),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-3514,  or 
FDA  Advisory  Conmiittee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
19516.  Please  call  the  Information  Line 
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for  up-to-date  information  on  this 
meeting. 

Agenda:  On  December  11,  2003,  the 
committee  will  hear  presentations  and 
discuss  and  provide  recommendations 
on  these  topics:  The  American 
Association  for  Blood  Banks  (AABB) 
abbreviated  donor  questionnaire;  and 
blood  donor  deferral  for  exposure  to 
Leishmaniasis.  In  the  afternoon,  the 
committee  will  hear  an  update  on  the 
West  Nile  Virus  (WNV)  epidemic  and 
donor  testing  in  2003  including  updates 
on  WNV  testing  under  investigational 
new  drug  applications  and  plans  for 
2004.  On  December  12,  2003,  the 
committee  will  hear  updates  on  these 
topics:  The  Medical  Device  User  Fee 
and  Modernization  Act  of  2002 
(MDUFMA),  the  use  of  secure  e-mail,  a 
summary  of  the  factor  Vin  inhibitor 
workshop,  platelet  testing  and 
evaluation  guidance,  and  freezing  and 
storage  temperatures  for  soiux:e  plasma 
(-25  °C  and  -30  °C).  The  committee  will 
also  hear  presentations  and  discuss  and 
provide  recommendations  on  the  review 
of  plasma  collection  nomograms. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  21,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:30 
a.m.  and  11  a.m..  2  p.m.  and  2:30  p.m.. 
and  5:30  p.m.  and  5:45  p.m.  on 
December  11,  2003;  and  between 
approximately  9:30  a.m.  and  10:15  a.m., 
and  12  noon  and  12:30  p.m.  on 
December  12.  2003.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  21,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  comtmittee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Linda  A. 
Smallwood,  or  Pearline  K.  Muckelvene 
at  301-827-1281  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  ajpp.  2). 


Dated:  November  14,  2003. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  03-29075  Filed  11-20-^)3;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ortttopaedic  and  Rehabilitation 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  11.  2003,  from  8:30 
a.m.  to  6  p.m. 

Location:  Holiday  Inn.  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave..  Gaithersbiu-g,  MD. 

Contact  Person:  Janet  L.  Scudiero. 
Center  for  Devices  and  Radiological 
Health  (HFZ-410).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville,  MD  20850.  301-594-1184. 
ext.  176.  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12521.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  the 
reclassification  of  the  intervertebral 
body  fusion  device  (cage)  intended  for 
spinal  fusion  procediires  in  skeletally 
mature  adults  with  degenerative  disc 
disease  at  one  or  two  levels  from  C2-C7 
and  L2-S1  using  autogenous  bone  graft. 
The  device  does  not  include 
combination  products,  such  as  the 
intervertebral  body  fusion  device  using 
morphogenic  proteins  and  scaffolds. 
Background  information  for  the  topic, 
including  the  agenda  and  questions  for 
the  committee,  will  be  available  to  the 
public  no  later  than  1  business  day 
before  the  meeting  on  the  Internet  at 
http://wwW.fda.gov/cdrh/ 
panelmtg.html. 


Procedure:  On  December  11,  2003, 
bom  9  a.m.  to  6  p.m.,  thfe  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  1,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:45 
a.m.  and  12:45  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  1,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
December  11.  2003.  from  8:30  a.m.  to  9 
a.m..  the  meeting  will  be  closed  to 
permit  FDA  to  present  to  the  committee 
trade  secret  and/or  confidential 
commercial  information  regarding 
pending  and  future  device  issues.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Persons  attending  FDA's  advisory 
conunittee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Shirley 
Meeks.  Conference  Management  Staff,  at 
301-594-1283.  ext.  105.  at  least  7  days 
in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  14.  2003. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  03-29070  Filed  H-2(M)3;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Commission  on  Childhood 
Vaccines;  Notice  of  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
of  the  following  meeting. 
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Name:  Advisory  Commission  on 
Childhood  Vaccims  (AOCV). 

Date  and  Time:  December  3, 2003, 9  a.m. — 
12'noon,  EST. 

Place:  Audio  Conference  Call. 

The  hill  ACCV  will  meet  on  Wednesday, 
December  3,  from  9  a.m.  to  12  noon.  The 
meeting  will  be  open  to  the-public.  The 
public  can  join  the  meeting  by  dialing  1- 
888-420-8951  gn  December  3  and  providing 
the  following  information: 

Leader's  Name:  Thomas  E.  Balbier,  Jr. 

Password:  ACCV. 

Agenda:  The  agenda  items  for  £)ecember  3 
will  include,  but  are  not  limited  to:  A 
presentation  on  the  Institute  of  Medicine's 
Inunimization  Safety  Review  Committee 
reports,  "Vaccinations  and  Sudden 
Unexpected  Death  in  Infancy"  and 
"Influenza  Vaccines  and  Neurological 
Complications';  a  report  of  the  results  of  the 
2002  Advisory  Committee  Engagement 
Survey;  and  updates  from  the  Division  of 
Vaccine  Injury  Compensation,  the 
Department  of  Justice,  and  the  National 
Vaccine  Ingram  Office.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Public  Comments:  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Cheryl  Lee,  Principal 
Staff  Liaison,  Division  of  Vaccine  Injury 
Compensation,  OfBce  of  Special  Programs, 
Health  Resources  and  Services 
Administration,  Room  16C-17,  5600  Fishers 
Lane,  Rockville,  MO  20857  or  by  e-mail  at 
clee@hrsa.gov.  Requests  should  contain  the 
name,  address,  telephone  number,  and  any 
business  or  professional  affiliation  of  the 
person  desiring  to  make  an  oreil  presentation. 
Groups  having  similar  interests  are  requested 
to  combine  their  comments  and  present  them 
through  a  single  representative,  "rhe 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injiuy  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  his/her  assigned  presentation 
time.  Persons  who  do  not  file  an  advance 
request  for  a  presentation,  but  desire  to  make 
an  oral  statement,  may  announce  it  at  the 
time  of  the  comment  period  on  the  audio 
conference  call.  These  persons  will  be 
allocated  time  as  time  permits. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the  ACCV 
should  contact  Ms.  Cheryl  Lee,  Principal 
Staff  Liaison,  Division  of  Vaccine  Injury 
Compensation,  Office  of  Special  Programs, 
Health  Resources  and  Services 
Administration,  Room  16C-17,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  telephone: 
(301)  443-2124  or  e-mail:  ciee@Arsa.gov. 

Dated:  November  12.  2003. 
|uw  M.  Hairiaon, 

Director,  Division  of  Policy  Review  and  ' 

Coordination. 

(FH  Doc.  03-29067  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natioaal  Institutes  of  Health 

National  pnstitute  of  Diatwtes  and 
Dlgestiv#  and  Kidney  Diseases;  Notice 
of  Closei  lleeting 

Pursua  It  to  section  10((1)  of  the 
Federal  i  idvisory  Cominittee  Act,  as 
amended  (5  U.S.C.  appendix  2],  notice 
is  hereby  given  of  the  following 
meeting. 

The  mi  )eting  will  be  closed  to  the 
public  in  accordance  with  the 
provisioSs  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amenaed.  The  grant  applications  and 
the  discussions  could  disclose 
confideniial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individu  ds  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  c(  institute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  a  f  Committee:  National  Institute  of 
Diabetes  ^d  Digestive  and  Kidney  Diseases 
Special  Ei  aphasis  Panel,  Knowledge  and 
Opinions  [Regarding  Organ  Donation. 

Date:  D  icember  8,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agendo :  To  review  and  evaluate  grant 
applicatic  ns. 

Place:  I  iational  Institutes  of  Health,  6707 
Democrac  y  Blvd.,  Rockville,  MD  20892, 
(Telephoi  le  Conference  Call). 

Contaa  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  qEA,  NIDDK,  National  Institutes  of 
Health,  Rtiom  751,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (301)  594- 
7798,  muston@extra.niddk.nih.gov. 

This  notice  is  being  published  less  than  15 
days  priof  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c^cie. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  ^os.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
ofHealthiHHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstNmas  of  Health 

National  Instlliila  «f  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tinwarranted 
invasion  of  personal  privacy. 

Name  a/ Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Neuroscience  for 
Undergraduates. 

Date:  November  20,  2003. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville.  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  DHHS/NIH/ 
NINDS/DER/SRB,  6001  Executive  Boulevard; 
MSC  9529,  Neuroscience  Center;  Room  3203, 
Bethesda,  MD  20892-9529,  (301)  496-5388, 
wiethorp@ninds.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 


Dated:  i 

>4ovember  17,  2003. 

Dated:  November  17,  2003. 

LaVeme 

if.  Stringfield, 

LaVeme  Y.  Stringfield, 

Director, 

Office  of  Federal  Advisory 

Director,  Office  of  Federal  Advisory 

Committ 

e  Policy. 

Committee  Policy. 

[FRDoc.1 

13-29091  Filed  11-20-03; 

8:45  am] 

[FR  Doc.  03-29092  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Haalth 

National  institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
MeeHng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Institute  of  Dental  and  Craniofacial 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  closed  to  the  pubUc  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6).  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramiual  programs  and  projects 
conducted  by  tibe  National  Institute  of 
Dental  &  Craniofacial  Research, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
comi>etence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Sdentffic 
Counselors.  National  Institute  of  Dental  and 
Craniofacial  Research,  Review  of  Craniofecial 
Dev.  Biology  &  Regeneration  Br..  Matrix 
Metalloprateinase  Unit. 

Date:  December  3-5,  2003. 

Open:  December  3,  2003, 6  p.m.  to  8  p.m. 

Agenda:  Committee  Business. 

Place:  National  Institutes  of  Health, 
Building  29,  Conference  Room  117,  Bethesda. 
MD  20892. 

Qpeii:  December  4,  2003,  9  a.m.  to  11:45 
a.m. 

Agenda:  Lab  Presentations. 

Place:  National  Institutes  of  Health, 
Building  29,  Conference  Room  117,  Bethesda. 
MD  20892. 

C7osed;  December  4,  2003. 12  p.m.  to  1:45 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  perfonnance  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  29,  Conference  Room  117,  Bethesda 
MD  20892. 

Open:  December  4,  2003, 1:50  p.m.  to  3:40 
p.m. 

Agenda:  Lab  Presentations. 

Place:  National  Institutes  of  Health, 
Building  29,  Conference  Room  117.  Bethesda 
MD  20892. 

Qosed:  December  4,  2003, 4  p.m.  to  6  p.m. 


Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Healdi, 
Building  29,  Conference  Room  117,  Bethesda 
MD  20892. 

Open:  December  5,  2003,  8:30  a.m.  to  11:45 
a.m. 

Agenda:  Tour  of  Facilities,  Poster 
Presentations. 

Place:  National  Institutes  of  Health, 
Building  29,  Conference  Room  117,  BeUiesda 
MD  20892. 

Closed:  December  5,  2003, 12  p.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  29.  Conference  Room  117.  Bethesda, 
MD  20892. 

Contact  Person:  J.  Ricardo  Martinez.  MD, 
MPH,  Assoc.  Director  for  Program 
Development,  Office  of  the  Director,  National 
Institute  of  Dental  &  Craniofacial  Research, 
31  Center  Drive,  Bldg.  31,  Rm  5B55, 
Bethesda,  MD  20892,  (301)  451-6229. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  bttp:// 
vfww.nidcr.nih.gov/discoveT/bscmtg$.htm. 
where  an  agenda  and  any  additional 
information  to  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institute  of 
Health.  HHS) 

Dated:  November  17.  2003. 
Amu  &MnfEer, 

Acting  Directm-,  Officx  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-29093  Filed  11-20-03;  8:45  am] 

BUJNG  CODE  414»^-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Offics  of  ttie  Secretary 

Homeland  Securfty  AcMsofy  Councii 

AGENCY:  Office  of  the  Secretary, 
Department  of  Homeland  Security. 
ACnOH:  Notice  of  Federal  Advisory 
Committee  meeting. 


SUMMARY:  The  Homeland  Seciuity 
Advisory  Council  (HSAC)  will  hold  its 
next  meeting  in  Miami,  FL  on  December 
9,  2003.  The  HSAC  vdll  meet  for 
piuposes  of:  (1)  Welcoming  and 
swearing  in  new  members;  (2) 
addressing  current  HSAC  projects, 
including  continued  discussions  on  the 
proposed  Homeland  Seciuity  award  and 
the  Department  of  Homeland  Security 
(DHS)  Lexicon  project;  (3)  touring  DHS 
facilities;  (4)  receiving  briefings  from 
DHS  staff  on  Departmental  initiatives; 
and  (5)  holding  roundtable  discussions 
with  and  among  HSAC  members.  This 


meeting  will  be  partially  closed;  the 
open  portions  of  the  meeting  for 
purposes  of  (1)  and  (2)  above  will  be 
held  in  the  Radisson  Miami  Hotel 
Symphony  Ballroom  from  9:30  a.m.  to 
12:25  p.m.  The  closed  portions  of  the 
meeting,  for  purposes  of  (4)  and  (5) 
above  will  be  held  at  the  Radisson 
Miami  Hotel  frx)m  8  a.m.  to  9:20  a.m. 
and  from  12:30  p.m.  to  1:30  p.m.  Due  to 
transportation  and  building  capacity 
limitations,  as  well  as  seciuity  concerns, 
the  public  will  be  imable  to  accompany 
the  HSAC  on  the  DHS  facilities  tour. 
PubUc  Attendance:  Members  of  the 
public  will  be  registered  to  attend  the 
,    public  session  on  a  first-come,  first- 
served  basis  per  the  procedures  that 
follow.  Sectuity  requires  that  any 
member  of  the  pubUc  who  wishes  to 
attend  the  public  session  provide  his  or 
her  name,  social  security  niunber,  and 
date  of  birth  no  later  than  5  p.m.  EST, 
Monday  December  1,  2003.  Please 
provide  the  required  information  to 
Mike  Miron  or  Jeff  Gaynor  of  the  HSAC 
staff,  via  email  at  HSAC&dhs.gov,  or  via 
phone  at  (202)  692-4283.  Persons  with 
disabilities  who  require  special 
assistance  should  indicate  so  in  their 
admittance  request.  Photo  identification 
will  be  required  for  entry  into  the  public 
session,  and  everyone  in  attendance 
must  be  present  and  seated  by  9:15  a.m. 

Basis  for  Closure:  In  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  as 
amended  (5  U.S.C.  App.  2),  the 
Secretary  has  issued  a  determination 
that  portions  of  this  HSAC  meeting  will 
concern  matters  sensitive  to  homeland 
security  within  the  meaning  of  5  U.S.C. 
552b{c)(7)  and  (c)(9)(B)  and  that, 
accordingly,  these  portions  of  the 
meeting  will  be  closed  to  the  public 

Public  Comments:  Monbers  of  the 
public  who  wish  to  file  a  written 
statement  with  the  HSAC  may  do  so  by 
mail  to  Mike  Miron  at  the  following 
address:  Homeland  Security  Advisory 
Council.  Department  of  Homeland 
Security.  Washington  DC  20528. 
Comments  may  also  be  sent  via  email  to 
HSAC@dhs.gov  or  via  fax  at  (202)  772- 
9718. 

Dated:  November  17.  2003. 
TomRic^, 

Secretary  of  Homeland  Security. 
(FR  Doc.  03-29097  Filed  11-20-03;  8:45  am] 
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DEPARTHENT  OF  HOMELAND 
SECURTTY 

Coast  Guard 
(USCQ  2003-15884] 

Infonnation  Collection  Under  Review 
by  tlM  Office  of  Management  and 
Budget  (0MB):  1625-0056,  l.abeiing 
Required  in  33  CFR  Parte  181  and  183 
and  46  CFR  25.10-3 

agency:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  one 
hiformation  Collection  Report  (ICR),  on 
Labeling  Required  in  33  CFR  Parts  181 
and  183  and  46  CFR  25.10-3,  to  the 
-Office  of  Infonnation  and  Regulatory 
Affairs  (OIRA)  of  the  OMB  for  review 
and  comment.  Our  ICR  describes  the 
information  we  seek  to  collect  from  the 
public.  Review  and  comment  by  OIRA 
ensure  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 
DATES:  Please  submit  comments  on  or 
before  December  22,  2003. 
ADDRESSES:  To  make  sure  that  your' 
comments  and  related  material  do  not 
enter  the  docket  (USCG  2003-15884) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard.  Caution: 
Because  of  recent  delays  in  the  delivery 
of  mail,  your  comments  may  reach  the 
Facility  more  quickly  if  you  choose  one 
of  the  means  described  below. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
36&-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  «nd  (b)  OIRA  at  202-395- 
5806,  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
^ite  for  the  Docket  Management  System 
at  http://dn^.dot.gov.  (b)  OIRA  does  not 
have  a  Web  site  on  whicb  you  can  post 
your  comments. 


(5)  Ele<  tronically  through  Federal 
eRule  Poi  tal:  http:// 
www.regi  ilations.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  i  eceived  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  becQ  ne  part  of  this  docket  and  will 
be  availa  )le  for  inspection  or  copying  at 
room  PL-  401  (Plaza  level),  400  Seventh 
Street,  S^  V.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  e  ccept  Federal  holidays.  You 
may  also  find  this  docket  on  die  Internet 
at  http://  ims.dot.gov. 

Copies  of  the  complete  ICR  are 
available  for  inspection  and  copying  in 
public  d(  ckets.  They  are  available  in 
docket  LfeCG  2003-15884  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.i  i.,  Monday  through  Friday, 
except  F(  deral  holidays;  for  inspection 
and  prin  ing  on  the  internet  at  http:// 
dms.dot.  jov;  and  for  inspection  from  the 
Comman  iant  (CG-612),  U.S.  Coast 
Guard,  n  om  6106,  2100  Second  Street, 
SW.,  Wa  ihington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  t)avis,  Office  of  Information 
Manageiiient,  202-267-2326,  for 
question ;  on  this  document;  Andrea  M. 
)enkins,  'rogram  Manager,  U.S. 
Departmpnt  of  Transportation,  202-366- 


0271,  foB 


questions  on  the  docket. 


SUPPLEM  iNTARY  INFORMATION: 

Public  P  uticipation  and  Request  for. 
Commeits 

We  en  :ourage  you  to  participate  in 
this  reqi  est  for  comment  by  submitting 
commen  ts  and  related  materials.  We 
will  pos  all  comments  received, 
without  ::hange,  to  http://dms.dot.gov, 
and  the}  will  include  any  personal 
informal  ion  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket !  Management  Facility.  Please  see 
the  para  »raph  on  DOT's  "Privacy  Act" 
below. 

Subm.  tting  comments:  If  you  submit  a 
commei  t,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  reqi  lest  for  comment  [USCG  2003- 
15884),  indicate  the  specific  section  of 
this  doctunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
commei  ,t.  You  may  submit  your 
commei  its  and  material  by  electronic 
means,  nail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit ;  rour  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unboun  d  format,  no  larger  than  8V2  by 


11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addiessed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  dining 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

V7ewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  in  dockets  by  the  name  of  the 
individual  submitting  the  conunent  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Privacy  Act  Statement  of  DOT  in  the 
Federal  Register  published  on  April  11, 
2000  [65  FR  19477),  or  you  may  visit 
h  ttp  ://dms.  dot.gov. 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  [68  FR 
49492  (August  18,  2003))  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collection;  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Nimiber  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  niunber  of  this  - 
request,  USCG  2003-15884.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 
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Information  Collection  Request 

Title:  Labeling  Required  in  33  CFR 
Parts  181  and  183  and  46  CFR  25.10-3. 

OMB  Control  Number:  1625-0056. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Manufacturers  of 
recreational  boats,  uninspected 
commercial  vessels,  and  associated 
equipment. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  format. 

Abstract:  The  rules  and  safety 
standards  contain  information 
collections  that  require  manufacturers  of 
boats,  uninspected  commercial  vessels, 
and  associated  equipment;  importers; 
and  the  boating  public  to  apply  for 
serial  numbers  and  to  display  various 
labels  evidencing  compliance. 

Ann  ual  Estimated  Burden  Hours:  The 
estimated  burden  is  385,408  hours  a 
year. 

Dated:  November  14,  2003. 
Clifford  I.  Pearson, 

Assistant  Commandant  for  Command, 
Control,  Communications,  Computers  and 
Information  Technology. 
[FR  Doc.  03-29145  Filed  11-20-03;  8:45  am) 

HLUNO  CODE  491(>-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4491-N-15] 

Notice  Of  Availability  of  a  Draft 
Environmental  Impact  Statement  for 
the  Greenbridge  Redevelopment 
Project,  King  County,  WA » 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMMARY:  HUD  provides  notice  to  the 
public,  agencies,  and  Indian  tribes  on 
behalf  of  the  King  County  Department  of 
Development  and  Environmental 
Services  (DDES)  acting  as  the 
Responsible  Entity  for  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA)  in  accordance  with  24  CFR  58.4, 
and  jointly  the  DDES  and  King  County 
Housing  Authority  (KCHA),  acting 
under  their  authority  as  lead  agencies  in 
accordance  with  the  State 
Environmental  Policy  Act  (SEPA)  (RCW 
43.21),  that  a  Draft  Environmental  - 
Impact  Statement  (Draft  EIS)  for  the 
redevelopment  of  Park  Lake  Homes 
public  housing  community 
(Greenbridge)  will  be  available  for 
review  and  comment  on  November  21. 


2003.  This  notice  is  given  in  accordance 
with  the  Coimcil  on  Environmental 
Quality  regulations  at  40  CFR  parts 
1500-1508. 

Notice  is  also  given  that  the  DDES  as 
Responsible  Entity  decided  to  combine 
the  National  Historic  Preservation  Act, 
section  106  process  with  the  NEPA  EIS 
in  accordance  with  36  CFR  800.8. 
Comments  are  also  being  requested  on 
the  section  106  information  presented  in 
the  Draft  EIS  as  well  as  on  the  section 
106  process  itself. 

DATES:  Comments  Due  Date:  Comments 
must  be  received  on  or  before  January  5, 

2004.  Written  comments  on  the  Draft 
EIS  should  be  addressed  to  the 
individual  named  below  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT.  A  public  comment  meeting 
will  be  held  during  the  comment  period 
to  ensiu«  public  participation.  The 
pubhc  meeting  will  be  held  on 
December  17.  2003,  from  5  p.m.  to  8 
p.m.  (child  care  and  language 
translation  services  will  be  available  at 
the  meeting).  The  public  comment 
meeting  will  be  held  at  the  Jim  Wiley 
Community  Center,  9800  8th  Avenue, 
SW..  King  County.  WA. 
FOR  FURTHER  INFORMATKM  CONTACT:  Greg 
Borba,  Planning  Supervisor,  King 
County  Department  of  Development  and 
Environmental  Services,  900  Oaksdale 
Avenue  SW.,  Renton,  WA  98055-1219, 
telephone  nmnber  (206)  296-7118. 

Copies  of  the  Draft  EIS  may  be 
ptu-chased  for  the  cost  of  reproduction. 
Copies  are  available  at  the  King  Housing 
Authority's  office  (600  Andover  Park  W, 
Tukwila.  WA).  Please  contact  Oksana 
Winstead  at  the  King  County  Housing 
Authority  (206-574-1197)  to  make 
arrangements  to  obtain  a  copy.  The  Draft 
EIS  can  also  be  reviewed  at  the  King 
County  Housing  Authority's  office  (600 
Andover  Park  W.)  Monday  through 
Friday,  8  a.m.  to  5  p.m.,  at  the  Park  Lake 
Homes  HOPE  VI  Office  (206-574-1107), 
and  at  the  following  public  libraries  in 
King  County,  WA: 

•  Boulevard  Park  Library  (12015 
Roseberg  Ave.  S.); 

•  Burien  Public  Library  (14700  Sixth 
SW.); 

•  Foster  Public  Library  (7614  S. 
126th); 

•  White  Center  Public  Library 
(11220-16thSW.) 

•  King  County  Library  System, 
Documents  Branch  (690  Newport  Way 
NW.,  Issaquah); 

•  Seattle  Public  Library  Central 
Library  (800  Pike  St.); 

•  Seattle  Public  Library  Central 
Library,  Dociunents  Branch  (800  Pike 
St.);        - 

•  Seattle  Public  Library  Southwest 
Branch  (9010— 35th  Ave.'SW.); 


•  Seattle  Public  Library  West  Seattle 
Branch  (2306— 42nd  Ave.  SW.). 

SUPPLEMENTARY  INFORMATKM:  The  King 
Coimty  Department  of  Development  and 
Environmental  Services  (DDES),  acting 
under  authority  of  section  104(g)  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5304(g))  and 
HUD's  regulations  at  24  CFR  part  58.  in 
cooperation  with  other  interested 
agencies,  has  prepared  a  Draft  EIS  to 
analyze  potential  impacts  of 
redevelopment  of  the  Park  Lake  Homes 
public  housing  community  (Greenbridge 
Redevelopment  Project-Proposed  Master 
Plan).  The  Draft  EIS  is  a  joint  National 
Environmental  Policy  Act  (NEPA)  and 
Washington  State  Environmental  Policy 
Act  (SEPA)  document  intended  to 
satisiy  requirements  of  federal  and  state 
environmental  statutes.  HUD  has 
allowed  the  assumption  of  its  NEPA 
authority  and  NEPA,  lead  agency 
responsibihty  by  the'  King  County 
(DDES)  as  the  Responsible  Entity  in 
cooperation  with  the  Recipient,  King 
County  Housing  Authority  (KCHA),  as 
the  SH'A  lead  agency. 

Park  Lake  Homes  is  KCHA's  oldest 
and  largest  public  housing 
development.  Built  in  1942  to  serve  as 
temporary  housing  for  World  War  II 
defense  workers,  structures  have  been 
renovated  several  times.  The  KCHA 
received  a  HOPE  VI  grant  award  from 
HUD  in  Noveihber  2001,  to  initiate 
planning  for  the  revitalization  of  this 
public  housing  development. 

The  Proposed  Master  Plan  includes 
redevelopment  of  the  existing 
approximately  94-acre  project  site 
located  in  the  White  Center  area  of 
imincorporated  King  Coimty. 
Washington.  The  proposed 
redevelopment  is  consistent  with 
requirements  for  a  mixed-use,  mixed- 
income  housing  project  as  described  in 
the  HOPE  VI  grant.  The  project  site 
currently  contains  569  residential  units, 
a  Community  Center,  a  maintenance 
shop,  a  Head  Start  School,  and  a 
secondary  building  containing  a  food 
bank  and  administrative  offices.  The 
residential  units  are  in  primarily  single 
story  duplex  structures. 

The  plan  is  to  replace  all  existing  low- 
income  housing  to  either  within  the  site 
or  elsewhere  in  King  County,  through 
construction  of  public  housing  units  on- 
site  and  project-based  Section  8 
vouchers  in  existing  or  new  housing 
complexes.  Existing  residents  would  be 
displaced  and  assisted  with  benefits 
according  to  the  provisions  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act. 
Where  possible,  displaced  residents  in 
good  standing  would  be  allowed  to 
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retxun  to  the  public  housing  units  once 
redevelopment  is  complete. 

Most  of  the  ciurent  buildings  on  the 
site  would  be  demolished  in  phases. 
unless  renovation  for  community 
services  use  is  feasible.  The  existing  Jim 
Wiley  Community  Center  building  will 
.  likely  be  renovated.  In  addition,  much 
of  the  existing  infrastructure  would  be 
demolished,  abandoned,  or  replaced, 
also  in  phases.  The  project  site  would  be 
redeveloped  to  provide  approximately 
900  to  1,100  dwelling  units  of  rental  and 
for-sale  housing,  in  attached  and 
detached  fofins,  to  meet  a  wide  range  of 
needs.  Rental  housing  could  include 
public  housing  units  (attached 
townhouses,  over/under  flats,  over/ 
under  townhouses,  cottages)  and 
workforce  housing  (attached 
townhouses,  over/under  flats,  over/ 
under  townhouses,  and  apartments}.  For 
sale  housing  could  include  single  family 
detached,  cottages,  attached 
townhouses,  condominium  flats  and 
condominium  townhouses. 

An  estimated  2,235,000  square  feet  of 
net  buildable  area  is  associated  with  the 
Proposed  Master  Plan.  Non-residential 
development  would  include  an 
estimated  80,000-100,000  square  feet  of 
community-oriented  uses.  Such  uses 
may  include:  a  branch  library,  renovated 
community  center,  youth  §nd  family 
facilities.  Head  Start  and  child  care 
facility,  Sheriffs  office,  food  bank, 
career  development  center  and  meeting/ 
gathering  space.  Approximately  227300 
square  feet  of  neighborhood-scale  retail, 
to  meet  the  everyday  needs  of  residents. 
is  also  proposed.  A  new  elementary 
school  (White  Center  Heights 
Elementary)  is  presently  under 
construction;  this  is  an  independent 
proposal  for  purposes  of  land  use 
permitting  and  SEPA  review  (although 
the  site  is  included  within  the 
Greenbridge  Preliminary  Plat).  A  SEPA 
Determination  of  Nonsignificance  was 
published  on  September  18  and  25. 
2002.  for  the  new  elementary  school. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
above  heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  November  7.  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  03-29056  Filed  11-20-03;  8:45  am] 
BIIXING  CODE  4210-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  pEVELOPMENT 

[Docket  h|o.  FR-4809-N^7] 

Federal  t>roperty  Suitable  as  Facilities 
To  Assiit  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Develop:  nent.  HUD. 
action:  I  Jotice. 


SUMMARY 

unutiliz#d 
surplus 
HUD  for 
assist  thi  I 
EFFECTIV  ■ 


FURtHER  INFORMATION  CONTACT: 

on,  department  of  Housing 

Urb4n  Development,  Room  7262. 

Sev<  nth  Street.  SW..  Washington. 

20413;  telephone  (202)  708-1234; 

I  iber  for  the  hearing-  and 

paired  (202)  708-2565,  (these 
numbers  are  not  toll-free),  or 
1  oil-free  Title  V  information  line 
-7588. 
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Dated: 

JohnO. 

Director, 
Programi 

[FR  Doc. 

BILUNG 


This  Notice  identifies 

underutilized,  excess,  and 
ederal  property  reviewed  by 
suitability  for  possible  use  to 
homeless. 

date:  November  21,  2003 


SUPPLElyfc^fTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
in  National  Coalition  for  the 
V.  Veterans  Administration, 
:  503-OG  (D.D.C.).  HUD 

a  Notice,  on  a  weekly  basis, 
ng  unutilized,  underutilized, 
surplus  Federal  buildings 
property  that  HUD  has 
for  suitability  for  use  to  assist 
homeless.  Today's  Notice  is  for  the 
of  announcing  that  no 
additiodal  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


aid 


Movember  13,  2003. 
<  rarrity, 

Office  of  Special  Needs  Assistance 


03-28833  Filed  11-20-03;  8:45  am] 
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a)OE 


DEPARTMENT  OF  HOUSING  AND 
URBAM  DEVELOPMENT 

[Docket  Uo.  FR-4888-N-01] 

Annual  Indexing  of  Basic  Statutory 
Mortgaae;  Limits  for  Multlfamliy 
Housin  I  Programs 

agency  Office  of  the  Assistant 
Secretaj  y  for  Housing-Federal  Housing 
Commii  sioner.  HUD. 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
206A  o  the  National  Housing  Act.  HUD 
has  adj  isted  the  basic  statutory 


mortgage  limits  for  multifamily  housing 
programs  for  calendar  year  2004. 
EFFECTIVE  DATE:  January  1.  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  McCullough,  Director.  Office  of 
Multifamily  Development.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW..  Washington, 
DC  20410-8000,  telephone  (202)  708- 
1142  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  individuals 
may  access  this  niimber  through  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  The  FHA 
Downpayment  Simplification  Act  of 
2002  (Pub.  L.  107-326,  approved 
December  4,  2002)  amended  the 
National  Housing  Act  by  adding  a  new 
section  206A  (12  U.S.C.  1712a).  Under 
section  206A,  the  following  are  affected: 

(1)  Section  207(c)(3)(A)  (12  U.S.C. 
1713(c)(3)(A)); 

(2)  Section  213(b)(2)(A)  (12  U.S.C. 
1715e(b)(2)(A)); 

(3)  Section  220(d)(3)(B)(iii)(I)  (12 
U.S.C.  1715k(d)(3)(B)(iii)(I)): 

(4)  Section  221(d)(3)(ii)(I)  (12  U.S.C. 
1715l(d)(3)(ii)(I)); 

(5)  Section  221{d)(4){ii)(I)  (12  U.S.C. 
1715l(d)(4)(ii)(I)); 

(6)  Section  231(c)(2)(A)  (12  U.S.C. 
1715v(c)(2)(A));and 

(7)  Section  234(e)(3)(A)  (12  U.S.C. 
1715y(e)(3){A)); 

The  dollar  amounts  in  these  sections, 
which  are  collectively  referred  to  as  the 
"Dollar  Amounts,"  shall  be  adjusted 
annually  (commencing  in  2004)  on  the 
effective  date  of  the  Federal  Reserve 
Board's  adjustment  of  the  $400  figure  in 
the  Home  Ownership  and  Equity 
Protection  Act  of  1994  (HOEPA)  (Pub.  L. 
103-325,  approved  September  23, 
1994).  The  adjustment  of  the  Dollar 
Amounts  shall  be  calculated  using  the' 
percentage  change  in  the  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U)  as  applied  by  the  Federal 
Reserve  Board  for  pvu'poses  of  the 
above-described  HOEPA  adjustment. 

HUD  has  been  notified  of  the 
percentage  change  in  the  CPI-U  used,for 
the  HOEPA  adjustment  and  the  effective 
date  of  the  HOEPA  adjustment.  The 
percentage  change  in  the  CPI-U  is  2.22 
percent  and  the  effective  date  of  the 
HOEPA  adjustment  is  January  1,  2004. 
The  Dollar  Amoimts  have  been  adjusted 
correspondingly  and  have  an  effective 
date  of  January  1,  2004. 

The  adjusted  Dollar  Amounts  for 
calendar  year  2004  are  shown  below: 

Basic  Statutory  Mortgage  Limits  for 
Calendar  Year  2004 

Multifamily  Loan  Progmm 
;     •  Section  207 — Multifamily  Housing. 
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•  Section  207  piirsuant  to  section 
223(f) — ^Purchase  or  refinance  housing. 

•  Section  213 — Cooperatives. 

•  Section  220 — Housing  in  urban 
renewal  areas. 


Bedrooms 

Non-Elevator 

Elevator 

0 

$38,869 
43,055 
51,426 
63,386 
71.758 

$44,849 
50.230 
61,592 
77,140 
87,221 

1  

2 

3 

4+ 

•  Section  221(d)(3)— Moderate 
income  housing.  ■ 

•  Section  234 — Condominium 
housing. 


Bedrooms 

Non-Elevator         Elevator 

0 

$42,980          $45,232 
49,557            51,849 
59,766            63,049 
76,501             81,563 
85,225            89,531 

1  

2 

3 

4+ 

•  Section  221(d)(4)— Moderate 
income  housing. 

Bedrooms     j     Non-Elevator         Elevator 

0  ; 

1    

2  

3 

$38,682 
43,907 
53.072 
66,615 
75,485 

$41,783 
47,899 
58,243 
75.346 
82,708 

the 

4+ 

•  Section  231— Housing  foi 
Elderly. 

Bedrooms 

Non-Elevator 

Elevator 

0 

$36,776 
41,112 
4Q  (ViA 

$41,783 
47,899 

1  

2 

3 

4+ 

69,458 

. 

82.708 

•  Section  207— Manufactured  Home 
Parks. 
Per  Space — $1 1 .499. 

Dated:  November  14.  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  03-29059  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-38] 

Delegation  of  Authority  to  the  Director 
of  the  Office  of  Departmental 
Operations  and  Coordination 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 


summary:  The  Secretary  of  HUD 
delegates  to  the  Director  of  the  Office  of 
Departmental  Operations  and 
Coordination  (ODOC)  all  authority  to 
perform  certain  functions  related  to  the 
requirements  of  the  Davis-Bacon  Act, 
the  Copeland  Act,  the  Contract  Work 
Hours  and  Safety  Standards  Act, 
Reorganization  Plan  No.  14  of  1950, 
Executive  Order  13202,  certain  housing 
related  statutes  and  other  authorities 
with  respect  to  labor  standards,  and 
certain  Department  of  Labor  regulations. 
EFFECTIVE  DATE:  November  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Johnson,  Director,  Office  of 
Labor  Relations,  Office  of  Departmental 
Operations  and  Coordination, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Suite  2102,  Washington,  DC  20410- 
9000,  telephone  (202)  708-0370.  (This  is 
not  a  toll-free  number.)  Individuals  with 
hearing  or  speech  impairments  may 
access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339.  (This 
is  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  in  the  process  of  updating 
delegations  of  authority  issued  to 
officials  within  the  Department.  In  this 
delegation,  the  Secretary  delegates  to 
the  Director  of  ODOC  the  authority  to 
perform  certain  functions  related  to  the 
requirements  of  labor  standards  statutes 
and  other  authorities. 

Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  delegates  to  the 
Director  of  ODOC  all  authority  with 
respect  to  labor  standards 
administration  and  enforcement  vested 
in,  or  delegated  or  assigned  to.  the 
Secretary  under  statutes  and  other 
authorities  relating  to  labor  standards, 
including  but  not  limited  to  the  Davis- 
Bacon  Act  (40  U.S.C.  3141  etseq.).  the 
Copeland  Act  (40  U.S.C.  3145).  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  3701  et  seq.). 
Reorganization  Plan  No.  14  of  1950  (5 
U.S.C.  App.  1  Reorg.  Plan  14).  the  , 

National  Housing  Act  (12  U.S.C.  1701  et 
seq.).  Section  202  of  the  National 
Housing  Act  of  1959  (12  U.S.C.  1701q), 
the  National  Affordable  Housing  Act  (42 
U.S.C.  12704  et  seq.),  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437j), 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301  et  seq.),  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  (25  U.S.C.  4101  et 
seq.).  the  Hawaiian  Homelands 
Homeownership  Act  of  2000  (25  U.S.C. 


4221  et  seq.).  Executive  Order  13202  (66 
FR  11225),  as  amended  (66  FR  18717), 
and  certain  Department  of  Labor 
regulations  (29  CFR  parts  1,  3,  5.  6,  and 
7). 

The  authority  detegated  includes  the 
authority  to  determine  or  adopt 
prevailing  wage  rates,  which  is  vested  in 
the  Secretary  by  certain  statutes 
including,  but  not  limited  to,  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437J),  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
(25  U.S.C.  4101  et  seq.),  and  the 
Hawaiian  Homelands  Homeownership 
Act  of  2000  (25  U.S.C.  4221  et  seq.). 

Section  B.  Authority  Excepted 

The  authority  delegated  to  the 
Director  of  ODOC  does  not  include  the 
authority  to  issue  or  waive  regulations 
or  the  authority  to  sue  and  be  sued. 

Section  C.  Authority  to  Redelegate 

The  authority  delegated  herein- by  the  ' 
Secretarv-  to  the  Director  of  ODOC  may 
be  redelegated. 

Section  D.  Authority  Revoked 

All  prior  delegations  of  the  authority 
delegated  herein  are  revoked. 

Autliority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  42 
U.S.C.  3535(d). 

Dated:  November  9.  2003. 
Mel  Martinez, 
Secretary. 

(FR  Doc.  03-29057  Filed  11-20-03:  8:45  am) 
BILUNG  CODE  4210-32-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docfcet  No.  FR-4837-O-40] 

Redelegation  of  Authority  to  the 
Director  of  the  Office  of  Ltbor 
Relations 

agency:  Office  of  Departmental 
Operations  and  Coordination.  HUD. 
ACTION:  Notice  of  redelegation  of 
authority. 


^  SUMMARY:  Published  concurrently  in  the 
Federal  Register  is  a  delegation  of 
authority  from  the  Secretary  of  HUD  to 
the  Director  of  Office  of  Departmental 
Operations  and  Coordination  (ODOC). 
which  delegates  the  authority  to 
perform  certain  functions  related  to  the 
requirements  of  various  labor  relation 
and  labor  standards  statutes  and 
authorities.  By  this  notice,  the  Director 
of  ODOC  retains  and  redelegates  all 
such  authority  to  the  Director  of  the 
Office  of  Labor  Relations  (OLR).  ' 

EFFECTIVE  DATE:  November  10,  2003. 
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FOR  FURTHER  INFORMA-nON  COHTACT: 
Edward  L.  Johnson,  Director,  Office  of 
Labor  Relations,  Office  Of  Departmental 
Operations  and  Coordination, 
Department  of  Housing  and  Urban 
Development,  451  Seventb  Street,  SW., 
Suite  2102,  Washington,  DC  20410- 
9000,  telephone  (202)  708-0370 
extension  5540.  (This  is  not  a  toll-free 
number.)  Individuals  with  hearing  or 
speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPlfMENTARY  INFORMATKM:  The 
Secretary  is  in  the  process  of  updating 
delegations  issued  to  officials  within  the 
Department.  In  this  redelegation,  the 
Director  of  ODOC  retains  and 
redelegates  to  the  Director  of  OLR,  the 
authority  to  perform  certain  functions 
related  to  the  requirements  of  certain 
laboLstandards  statutes  and  authorities. 

Accordingly,  the  Director  of  ODOC 
redelegates  authority  as  follows: 

Section  A.  Authority  Redelegated 

The  Director  of  ODOC  retains  and 
redelegates  to  the  Director  of  OLR  all 
authority  with  respect  to  labor  standards 
administration  and  enforcement  vested 
in,  or  delegated  or  assigned  to,  the 
Secretary  under  statutes  and  authorities 
relating  to  labor  standards,  including 
but  not  limited  to  the  Davis-Bacon  Act 
(40  U.S.C.  3141  et  seq.),  the  Copeland 
Act  (40  U.S.C.  3145),  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  3701  et  seq.),  Reorganization  Plan 
No.  14  of  1950  (5  U.S.C.  App.  1  Reorg. 
Plan  14),  the  National  Housing  Act  (12 
U.S.C.  1701  etseq.).  Section  202  of  the 
National  Housing  Act  of  1959  (12  U.S.Cv 
1701q);  the  National  Affordable  Housing 
Act  (42  U.S.C.  12704  et  seq.),  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437J),  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5301  et  seq.).  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  (25  U.S.C.  4101  et 
seq.),  the  Hawaiian  Homelands 
Homeownership  Act  of  2000  (25  U.S.C. 
4221  et  seq.),  Executive  Order  13202  (66 
FR  11225)  as  amended  (66  PR  18717), 
and  certain  Department  of  Labor 
regulations  (29  CFR  parts  1,  3,  5,  6,  and 

7). 

The  authority  redelegated  includes 
the  authority  to  determine  or  adopt 
prevailing  wage  rates,  which  is  vested  in 
the  Secretary  by  certain  statutes,  " 
including,  but  not  limited  to,  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437J),  the'Native  American  Housing 
Assistance  and  Self-Detennination  Act 
(25  U.S.C.  4101  et  seq.),  and  the 
Hawaiian  Homelands  Homeownership 
Act  of  2000  (25  U.S.C.  4221  et  seq.). 
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Section  ^.  Authority  to  Redelegate 

The  au  hority  redelegated  herein  may 
be  redele  >ated  by  a  written  redelegation 
of  author  ty 

Section  ( .  Authority  Revoked 

All  prii  )r  redelegations  of  the 
authority  redelegated  herein  are 
revoked. 

Authori  y: 

of  Housinj  i 
U.S.C.  352  5(d) 

Dated:  I  ovember  10,  2003. 
Frank  Da^  is. 

Director  o 
Opemtior^ 
[FR  Doc 

BILUNG 


Section  7(d)  of  the  Department 
and  Urban  Development  Act,  42 


the  Office  of  Departmental 
and  Coordination. 


C3 
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421»-1»-P 


DEPART  MENT  OF  THE  INTERIOR 


Office  of  Acquisition  and  Property 
Manageqient;  Agency  Information 

Activities:  Renewal  of  0MB 
Collection;  Comment 


Collectic  n 
Approvep 
Request 

agency:  Office  of  Acquisition  and 
Property 'Management  (PAM),  Office  of 
the  Secretary,  Interior. 
ACTION:  Notice  of  planned  request  for 
renewal  bf  the  0MB  approval  of 
informal  on  collection  for  Private  Rental 
Survey  (i  )MB  Control  Number  1084- 
0033)  an  1  request  for  comment. 


SUMMARY :  As  part  of  its  continuing  effort 
to  reduc  i  paperwork  and  respondent 
burden,  'AM  invites  the  public  and 
other  Fei  leral  agencies  to  comment  on^a 
proposal  to  renew  the  currently 
approved  collection  of  information 
discusse  1  below  for  a  survey  of  the 
private  s  ector  housing  rental  market  . 
using  foi  ms  entitled  Private  Rental 
Survey.  Ne  intend  to  submit  this 
coUectia  a  of  information  to  the  Office  of 
Manage!  lent  and  Budget  (0MB Hor      i 
approva  .  The  Paperwork  Reduction  Act 
of  1995  PRA)  provides  that  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  L  i  not  required  to  respond  to,  a 
collectic  n  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number, 

DATES:  J  ubmit  written  comments  by 
January  20,  2004. 
AODRESi  ES:  Mail  or  hand  carry 
commei  ts  to  the  Department  of  the 
Interior;  Office  of  Acquisition  and 
Propert]  Management;  Attention:  Linda 
Tribby;'  ^ail  Stop  5512;  1849  C  Street, 
NW.,  W  ishington,  DC  20240.  Comments 
may  als(  i  be  submitted  electronically  to 
lindati  bby@ios.doi.gov.  Our  practice  is 
to  make  comments,  including  names 
and  hon  le  addresses  of  respondents. 


available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
wi&hold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identify,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  yoiu-  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Tribby,  Departmental  Quarters 
Program  Manager,  telephone  (202)  219- 
0728. 

SUPPLEMENTARY  INFORMATION: 
Title:  Private  Rental  Survey. 
OMB  Control  Number:  1084-0033. 
Bureau  Form  Number:  OS-2000  and 
OS-2001. 

Abstract:  Public  Law  88-459 
authorizes  Federal  agencies  to  provide 
housing  for  Government  employees 
under  specified  circimistances.  In 
compliance  with  OMB  Circular  A— 45 
(Revised),  Rental  and  Construction  of 
Government  Quarters,  a  review  of 
private  rental  market  housing  rates  is 
required  at  least  once  every  five  years  to 
ensure  that  the  rental,  utility  charges, 
and  charges  for  related  services  to 
occupants  of  Government  Furnished 
Quarters  (GFQ)  are  comparable  to 
corresponding  charges  in  the  private 
sector.  To  avoid  unnecessary 
duplication  and  inconsistent  rental 
rates,  PAM  conducts  housing  surveys  in 
support  of  quarters  management 
programs  for  the  Departments  of  the 
Interior  (DOI),  Agriculture,  Commerce, 
Defense,  Justice,  Transportation, 
Treasury,  Health  and  Hiunan  Services, 
and  Veterans  Affairs. 

This  collection  of  information 
provides  data  that  helps  DOI  as  well  as 
other  Federal  agencies  to  manage  GFQ 
in  compliance  with  the  requirements  of 
OMB  Circular  A-45  (Revised).  If  the 
collection  activity  were  not  performed, 
there  would  be  no  basis  for  determining 
open  market  rental  costs  for  GFQ. 

Frequency  of  Collection:  Each  of  15 
regions  is  surveyed  every  fourth  year; 
this  equates  to  four  to  five  regions 
surveyed  each  year. 

Description  of  Respondents: 
Individual  property  owners  and  small 
businesses  or  organizations  (real  estate 
managers,  appraisers,  or  property 
managers). 
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Intimated  Annual  Responses:  3.872.        hours.  There  are  no  recordkeeping 
Estimated  Annual  Reporting  and  requirements. 

Recordkeeping  "Hour"  Burden:  767 

Response  Burden  Chart 


Form  No. 


OS-2000 
OS-2001 

Total 


Number  of 
respondents 


3,672 
200 


3,872 


Number  of 

responses  per 

respondent 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  None. 

Comments:  We  will  summarize 
written  responses  to  this  notice  and 
address  them  in  our  submission  for 
OMB  approval.  We  specifically  solicit 
your  comments  on  the  following 
questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  o^xT  functions,  and  will  it  be 
useful? 

(b)  Is  the  estimate  of  the  biuden  hours 
of  the  proposed  collection  reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
infdhnation  collection  bmden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

PAM  Information  Collection 
Clearance  Officer:  Debra  E.  Sonderman, 
(202)  208-6352. 

Endangered  Species 


Dated:  November  4,  2003. 
Debra  E.  Sonderman. 

Director,  Office  of  Acquisition  and  Property 
Management. 

[FR  Doc.  03-28641  Filed  11-20-03;  8:45  am] 
BILLING  CODE  4310-RF-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
endangered  species  and  marine 
mammals. 


SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 


Permit  num- 
ber 


076969 


Total  annual 
responses 


3,672 
200 


Hours  per 

response 

(min.) 


Burden 


12 
10 


3,872 


734 
33 


767 


U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  (703)  358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authorit}', 
telephone  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.),  and 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Fish  and  Wildlife  Service 
issued  the  requested  permits  subject  to 
certain  conditions  set  forth  therein.  For 
each  permit  for  an  endangered  species, 
the  Service  found  that  (1)  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  piuposes 
and  policy  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973,  as 
amended. 


Applicant 


Thomas  J.  Greek 


Receipt  of  application  Federal  Register  no- 
tice 


68  FR  55989;  September  29,  2003 


Endangered  Marine  Mammals 


Pemilt  issuance  date 


November  5,  2003. 


Permit  num- 
ber 


672624 


Applicant 


U.S.  Geological  Sur- 
vey. 


Receipt  of  applicatiori  Federal  Register  no- 


tice 


68  FR  50804;  August  22,  2003 


Permit  issuance  date 


October  31 ,  2003. 


Dated:  November  7,  2003. 
Charles  S.  Hamihon. 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Autliority. 

(FR  Doc.  03-29110  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  receipt  of  applications 
for  permit. 


summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species. 
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OAtES:  Written  data,  comments  or 
requests  must  be  received  by  December 
22.  2003. 

AOORESSCS:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  (703)  358-2281. 

-FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.)' 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-023232 

Applicant:  AZA  Rhinoceros  Taxon 
Advisory  Group,  c/o  Buffalo  Zoo, 
Buffalo,  NY 

The  applicant  is  requesting  an 
amendment  and  renewal  of  their  permit 
to  allow  for  the  export/re-export  of 
biological  samples  taken  from  captive- 
held/captive-bom  Great  Indian  1-homed 
rhinoceros  (iUii/ioceros  unicornis)  to  the 
University  of  Basel,  Basel,  Switzerland, 
for  the  purpose  of  scientific  research. 
This  notification  covers  activities  to  be 
conducted  by  the  applicant  over  a  five- 
year  period. 

PRT-072462 

Applicant:  International  Center  for  the 
Preservation  of  Wild  Animals,  d.b.a. 
The  Wilds,  Cumberland,  OH 

The  applicant  requests  a  permit  to 
.import  one  female  captive-bom  Great 
-  Indian  1-homed  rhinoceros  {Rhinoceros 
unicornis)  from  the  Toronto  Zoo, 
Scarborough,  Ontario,  Canada  for  the. 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation  and  conservation 
education. 

PRT-079363 

Applicant:  Michael  B.  Nice,  San  Jose, 
CA 


The  ap  ilicant  requests  a  permit  to 
import  th  i  sport-hunted  trophy  of  one 
male  bon  ebok  [Damaliscus  pygargus 
dorcas)  c  died  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  (  f  the  species. 

Dated:  h  ovember  7,  2003.  "^ 

Charles  S.  Hamihon, 
Senior  Per  nit  Biologist,  Branch  of  Permits, 
Division  q  Management  Authority. 
[FR  Doc.  0  3-29109  Filed  11-20-03;  8:45  am] 

BILLING  COI  E  4310-5S-P 


DEPART  yiENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessnjent  and  Receipt  of  an 
Applicatbn  for  an  Incidental  Take 
Permit  tar  Expansion  of  a  Stoim  Water 
Retentioii  Facility  in  Martin  County,  FL 

agency:  |='ish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARYt  Martin  County  Board  of 
County  C  ommissioners  (Applicant) 
requests  m  incidental  take  permit  (IT?) 
for  a  thr€  e-year  term  pursuant  to  section 
10(a)(l){:  t)  of  the  Endangered  Species 
Act  of  1<  73  (U.S.C.  1531  et  seq.),  as 
amendec  (Act).  The  Applicant 
anticipates  impacts  to  13.5  acres  of 
habitat  occupied  by  the  threatened 
Florida  scrub-jay  [Aphelocoma 
coeruleskens)  (scrub-jay)  incidental  to 
the  clearing  of  land  associated  with  the 
expansiqn  of  a  storm  water  retention 
facility  (Project).  The  proposed 
construe  ion  would  occlu  in  sections  23 
and  24, '  'ownship  40  South,  Range  42 
East,  Ma  tin  County,  Florida.  A 
descript  on  of  the  mitigation  and 
minimiz  ition  measures  outlined  in  the 
Applicai  it's  Habitat  Conservation  Plan 
(HCP)  to  address  the  effects  of  the 
Project  t )  the  protected  species  is 
describe  1  further  in  the  SUPPLEMENTARY 
INFORMA  ION  section  below. 

The  S(  rvice  also  announces  the 
availability  of  an  environmental 
assessmint  (EA)  and  HCP  for  the 
incidental  take  application.  Copies  of 
the  EA  apd/or  HCP  may  be  obtained  by 
making  $  request  to  the  Regional  Office 
(see  AOOttESSES).  Requests  must  be  in 
writing  1  o  be  processed.  This  notice  also 
advises '  he  public  that  the  Service  has 
made  a    reliminary  determination  that 
issuing    le  ITP  is  not  a  major  Federal 
action  s:  jnificantly  affecting  the  quality 
of  the  hi  man  environment  within  the 
meaninj  of  Section  102(2)(C)  of  the 
Nationa  Environmental  Policy  Act  of 


1969  (NEPA),  as  amended.  The  Finding 
of  No  Significant  hnpact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
wilfbe  made  no  sooner  than  60  days 
from  the  date  of  diis  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
.  the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  Internet  to  david_dell@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION).  Finally,  you  may  hand 
deliver  conmients  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  yoiu 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  permit 
application,  ^supporting  documentation, 
EA  and  HCP  shoidd  be  sent  to  the 
Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  January  20,  2004. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
documentation,  EA,  and  HCP,  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  R^onal  Office,  Atlanta, 
Georgia.  Docimients  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
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Species  Pennits),  or  South  Florida 
Ecological  Services  Office,  U.S.  Fish  and 
Wildlife  Service,  1339  20th  Street,  Vera 
Beach,  Florida  32960-3559.  Writteft 
data  or  comments  concerning  the 
application,  supporting  documentation, 
EA,  or  HCP  should  be  submitted  to  the 
Regional  Office.  Requests  for  the 
dociunentation  must  be  in  writing  to  be 
processed.  Comments  must  be 
submitted  in  writing  to  be  adequately 
considered  in  the  Service's  decision- 
making process.  Please  reference  permit 
number  TE067104-0  in  such  comments, 
or  in  requests  of  the  documents 
discussed  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Coordinator,  (see 
ADDRESSES  above),  telephone:  404/679- 
7313,  facsimile:  404/679-7081;  or  Ms. 
Sharon  Tyson,  Fish  and  Wildlife 
Biologist,  South  Florida  Ecological 
Services  Office  (see  AODf^SSES  above), 
telephone:  772/562-3909,  extension 
324. 


SUPPLEMENTARY  INFORMATION:  The 

Florida  scrub-jay  is  geographically 
isolated  from  other  subspecies  of  scrub- 
jays  found  in  Mexico  and  the  Western 
United  States.  The  scrub-jay  is  foimd 
exclusively  in  peninsular  Florida  and  is 
restricted  to  xeric  uplands 
(predominately  in  oak  dominated 
scrub).  Urban  and  agricultural 
development  have  resulted  in  habitat 
loss  and  fragmentation  which  has 
adversely  affected  the  distribution  and 
numbers  of  scrub-jays.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals. 

The  decline  in  the  number  and 
distribution  of  scrub-jays  in 
southeastern  Florida  has  been  greater 
than  in  most  of  regions  of  the  State. 
Southeastern  Florida  has  experienced 
tremendous  urban  growth  in  the  past  50 
years  and  much  of  the  commercial  and 
residential  development  has  occurred 
on  the  dry  soils  or  the  Atlantic  coastal 
ridge  which  historically  supported 
scrub-jay  habitat.  Based  on  existing  soils 
data,  much  of  the  historic  and  current 
scrub-jay  habitat  of  coastal  east  Florida 
occurs  along  a  narrow  stretch  of  historic 
sand  dunes  that  are  situated  on  a  north- 
south  axis  from  Dade  to  Flagler  County. 
Much  of  this  area  of  Florida  was  settled 
early  because  few  wetlands  restricted 
lu-ban  and  agricultural  development. 
Due  to  the  effects  of  urban  and 
agricultural  development  over  the  past 
100  years,  much  of  the  remaining  SCTub- 
jay  habitat  is  now  relatively  small  and 
isolated.  What  remains  is  largely 
degraded  due  to  the  exclusion  of  fire 
which  is  needed  to  maintain  xeric 
uplands  in  conditions  suitable  for  scrub- 
jays. 


Scrub-jays  using  the  Project  site  and 
surrounding  area  are  considered  part  of 
a  larger  complex  of  scrub-jays  that 
occupy  xeric  uplands  of  southeastern 
coastal  Florida.  This  complex  of  scrub- 
jay  families  ranges  from  about  east- 
central  Martin  County  south  to 
northeastern  Palm  Beach  Coimty.  The 
majority  of  scrub-jays  within  this 
complex  are  found  in  Jonathan 
Dickinson  State  Park  (JDSP).  The  Project 
is  located  on  the  southern  boimdary  of 
JDSP.  The  continued  survival  of  scrub- 
jays  in  this  area  is  dependent  on  the 
maintenance  of  suitable  habitat  and  the 
restoration  of  unsuitable  habitat  in 
northeastern  Palm  Beach  and 
southeastern  Martin  coimties. 
JDSP  monitors  the  scrub-jay 
population  within  the  Park  on  a  regular 
basis,  but  the  Project  site  is  not  included 
in  the  survey  area.  Therefore,  long-term 
data  on  use  of  the  Project  site  by  scrub- 
jays  is  not  available.  However,  during 
the  planning  phase  of  the  Project,  one 
comprehensive  scrub-jay  smvey  and 
two  one-day  siu^eys  were  conducted  to 
determine  the  extent  of  scrub-jay  use  of 
the  Project  site.  Based  on  the  results  of 
these  surveys,  it  was  estimated  that  of 
the  13.5  acres  to  be  impacted  by  the 
proposed  Project,  about  9.0  acres  of 
occupied  scrub-jay  habitat  will  be 
destroyed.  Land  clearing  in  preparation 
for  excavation  will  remove  habitat  and 
result  in  death  of,  or  injiuy  to,  scrub- 
jays,  incidental  to  the  carrying  out  of 
these  otherwise  lawful  activities. 
Habitat  alteration  associated  with  the 
proposed  excavation  will  reduce  the 
availability  of  feeding,  nesting,  and 
sheltering  habitat  for  scrub-jays. 

The  Applicant  proposes  several 
actions  to  minimize  and  mitigate 
unavoidable  impacts  to  scrub-jays. 
Minimization  measures  include:  (1)  A 
31  percent  decrease  in  the  Project 
footprint  bom  the  originally  proposed 
design;  and  (2)  siting  the  Project 
footprint  to  avoid  the  most  ecologically 
sensitive  areas  within  the  planning  area, 
thereby  avoiding  impacts  to  a  federally 
listed  plant  and  focusing  impacts  to 
lower  quality  scrub-jay  habitat. 
Mitigation  measures  include:  (1) 
Abandonment  of  about  29.2  acres  of 
imopened  road  right-of-way  (ROW) 
within  the  Hyland  Terrace  subdivision 
plat  that  is  now  largely  encompassed 
within  JDSP.  (2)  transfer  of  fee  title  of 
about  3.3  acres  of  private  land  in  the 
Hyland  Terrace  subdivision  to  JDSP,  (3) 
installation  of  12,941  linear  feet  of 
fencing  along  the  southern  boundary  of 
portions  of  JDSP  to  preclude  o£f-road 
vehicle  use  and  trash  dmnping,  and  (4) 
restoration  of  about  4.3  acres  of 
occupied  scrub-jay  habitat  within  the 
Project  boimdary. 


While  not  proposed  as  mitigation,  the 
Applicant's  minimization  ana 
mitigation  measures  will  lead  to  a 
consolidation  of  ownership  on  the 
southern  boimdary  of  JDSP  and  will 
likely  lead  to  more  effective  land 
management  in  this  area.  Due  to  liability 
issues  related  to  private  inholdings. 
PSP  was  previously  unable  to 
implement  planned  prescribed  fire  in  a 
183-acre  management  block  that 
included  the  Project  site  and  an  adjacent 
platted,  but  mosUy  undeveloped 
subdivision.  Without  periodic  fire,  this 
management  block  has  become 
increasingly  unsuitable  for  scrub-jays. 
With  boundary  consolidation.  JDSP  will 
be  able  to  implement  short  and  long- 
term  management  strategies  in  the  183- 
acre  management  block.  Habitat 
restoration  activities  by  JDSP  in  this 
area  are  expected  to  result  in  the 
enhancement  of  scrub-jay  habitat,  and 
possibly  an  expansion  of  suitable 
habitat  for  this  species. 

The  EA  considers  the  environmental 
consequences  of  one  action  alternative 
which  would  require  issuance  of  an  ITP 
and  two  alternatives  that  would  not 
require  issuance  of  an  FTP,  including  the 
no  action  alternative.  Both  alternatives 
not  requiring  issuance  of  an  ITP  will 
ultimately  result  in  loss  of  scrub-jay 
habitat  within  the  Project  site  due  to 
habitat  degradation  resulting  from  lack 
of  management.  The  no  action 
alternative  (i.e..  the  Service  would  not 
issue  an  ITP)  may  also  expose  the 
Applicant  under  Section  9  of  the  Act,  if 
they  proceed  with  the  Project  as 
designed.  The  preferred  alternative 
would  affect  about  13.5  acres  of 
occupied  scrub-jay  habitat  while 
protecting  and  enhancing  about  36.8 
acres  of  scrub  habitat  that  may  be 
subject  to  urban  development  in  the 
future. 

The  proposed  action  alternative  is 
issuance  of  the  ITP  for  a  three-year  term 
according  to  the  Plan  as  submitted  and 
described  above.  Under  the  proposed 
alternative,  the  effect  of  the  proposed 
minimization  and  mitigation  measures 
will  be  the  protection  of  about  36.8 
acres  of  scrub-jay  habitat  adjacent  to  and 
within  the  Project.  The  mitigation 
parcels  currently  provide  habitat  for 
scrub-jay  nesting,  foraging,  and 
sheltering.  Conveyance  of  fee  title  of 
mitigation  lands  will  result  in  a 
consolidated  southern  boundary  and 
removal  of  inholdings  within  JDSP 
which  should  result  in  implementation 
of  more  effective  land  management 
actions.  With  management,  existing 
conditions  within  JDSP  are  expected  to 
improve  over  the  long-term  for  scrub- 
jays  in  the  vicinity  of  the  Project  site. 
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As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  Plan. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  section 
10(a)(1)(B)  ITP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

Dated:  November  3,  2003. 
Sam  D.  Hamihon. 
Regional  Director. 

[FR  Doc.  03-29080  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assesement  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Regulation  of  Coastal 
Armoring  by  Indian  Rhror  County,  FL. 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice 

summary:  Indian  River  County  Board  of 
County  Commissioners  (Applicant) 
requests  an  incidental  take  permit  (FTP) 
pursuant  to  section  10(a)(l)(B]  of  the 
Endangered  Species  Act  of  1973  (U.S.C. 
1531  et  seq.),  as  amended  (Act).  The 
Applicant  anticipates  taking  loggerhead 
{Caretta  caretta),  green  {Chelonia 
mydas),  leatherback  (Dermochelys 
coriacea),  Kemp's  ridley  (Lepidochelys 
kempO,  and  hawksbill  (Eretmochelys 
imbricata)  sea  turtles,  as  a  result  of 
authorizing  the  construction  and 
removal  of  emergency  coastal  armoring 
structures  along  eroding  sections  of  the 
22.25  miles  of  County  coastline.  Take  is 
also  anticipated  in  instances  where  the 
emergency  coastal  armoring  structiu«s 
are  subsequently  replaced  by  permanent 
armoring  structiires.  The  Applicant's 
Habitat  Conservation  Plan  (HCP) 
identifies  the  need  to  protect  up  to  31 
upland  structures  with  armoring 
resulting  in  about  3,196  linear  feet  of 
shoreline  impacted  by  construction  and 
presence  of  armoring  structures.  Based 
on  coastal  erosion  modeling,  the 


ApplicanI 


eroded  sections  of  beach  where 


armoring 


has  identified  critically 


structures  may  be  needed  over 
the  diuatj  an  of  the  requested  30-year 
FTP 

Sea  tiui  le  nests  may  be  impacted 
during  co  istruction  of  the  armoring 
.  In  addition,  once  armoring 
are  complete  they  may  affect 
sea  turtle^  by  adversely  modifying 
nesting  habitat  and/or  sea  tiirtle  nesting 
behavior,  rrhe  Applicant  proposes  to 
minimizejimpacts  of  constructing 
coastal  arfnoring  through 
implemeiltation  of  stringent 
construction  timing  restrictions  and  best 
management  practices.  To  mitigate  for 
unavoidaple  impacts,  the  Applicant 
proposes  to  implement  various  actions 
that  will  ncrease  sea  tiutle  nesting 
success,  i  I  more  detailed  description  of 
the  minii  Lization  and  mitigation 
measuresito  address  the  effects  of 
coastal  aitnoring  on  sea  turtles  are 
outlined  n  the  Applicant's  HCP,  and  in 
the  SUPPl  EMENTARY  INFORMATION  section 
below. 

The  Se  vice  announces  the 
availabili  ty  of  the  HCP  and  our 
Environn  lental  Assessment  (EA)  for  the 
incidents  1  take  application.  Copies  of 
the  HCP  I  ind  EA  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  AOOrtESSES).  Requests  must  be  in 
writing  ti  be  processed.  This  Notice  is 
provided' pursuant  to  section  10  of  the 
Endangeied  Species  Act  and  NEPA 
regulatiohs  (40  CFR  1506.6). 

The  Sovice  specifically  requests 
information,  views,  and  opinions  firom 
the  publu:  via  this  Notice  on  the  Federal 
action.  Further,  the  Service  specifically 
solicits  imformation  regarding  the 
adequacy  of  the  HCP  as  measured 
against  t]  le  Service's  permit  issuance 
criteria  fi  lund  in  50  CFR  Parts  13  and 
17. 

If  you  vish  to  comment,  you  may 
submit  o  )mments  by  any  one  of  several 
methods  You  may  mail  comments  to 
the  Servi  ce's  Regioncil  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  Internet  to  david_deU@fws.gov. 
Please  siibmit  comments  over  the 
internet  ^  an  ASCII  file  avoiding  the 
use  of  spiecial  characters  and  any  form 
of  encryation.  Please  also  include  your 
name  aim  return  address  in  your 
Intemet  piessage.  If  you  do  not  receive 
ation  from  the  Service  that  we 
ived  your  Internet  message, 
s  directly  at  either  telephone 
isted  below  (see  FURTHER 
N).  Finally,  you  may  hand 
deliver  domments  to  either  Service 
office  liaed  below  (see  ADDRESSES).  Our 
practice  ks  to  make  comments,  including 
names  a  id  home  addresses  of 
respond  mts,  available  for  public  review 


acont 
havei 
contact  1 
number  I 
INFORMAT 


during  regular  business  hours. 
Individual  respondents  may  request  that 
we  Mrithhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  frtim  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  vrish  us  to  withhold  yoiu' 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not,  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  fronr 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  permit 
application,  supporting  documentation, 
EA,  and  HCP  should  be  sent  to  the 
Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  January  20,  2004. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  supporting 
documentation,  EA,  and  HCP  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  diiring  normal  business 
hoius  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  WUdlife  Service,  1339 
20th  Street,  Vero  Beach,  Florida  32960- 
3559.  Written  data  or  comments 
concerning  the  application,  supporting 
docimientation,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Comments 
must  be  submitted  in  writing  to  be 
adequately  considered  in  the  Service's 
decision-making  process.  Please 
reference  pennit  number  TE057875-O  in 
such  comments,  or  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Coordinator,  (see 
ADDRESSES  above),  telephone:  404/679- 
7313,  facsimile:  404/679-7081;  or  Ms. 
Sharon  Tyson,  Fish  and  Wildlife 
Biologist,  South  Florida  Ecological 
Services  Field  Office  (see  ADDRESSES 
above),  telephone:  772/562-3909 
extension  324. 

SUPPLEMENTARY  INFORMATION:  Florida     ~ 
law  allows  for  beachfront  homeowners 
to  apply  for  permits  to  construct 
armoring  structures  to  safieguard  homes 
and  other  eligible  structures  from 
damage  due  to  impehding  coastal 
erosion.  If  threats  of  property  damage 


are  immediate,  homeowners  may  apply 
for  emergency  authorization  to  protect 
their  home  and/or  other  eligible 
structxires.  Under  existing  Florida 
statutes,  county  governments  may 
assimie  emergency  coastal  armoring 
permitting  authority.  To  date.  Indian 
River  County  is  the  only  Florida  county 
to  assume  this  responsibility  and  since 
1996  has  issued  six  permits  for 
emergency  armoring,  covering  20 
upland  structiuBs.  In  the  late  1990s, 
concerns  were  expressed  by  the  Florida 
Department  of  Environmental  Protection 
(FDEP)  and  Caribbean  Conservation 
Corporation  (CCC),  a  non-profit 
environmental  advocacy  group,  that 
Indian  River  County's  implementation 
of  coastal  armoring  permitting  was 
resulting  in  the  take  of  sea  turtles  that 
nest  throughout  the  shoreline  of  Indian 
River  County.  To  avoid  immediate 
litigation,  the  FDEP,  CCC,  Applicant, 
and  Petitioners  (affected  homeowners) 
entered  into  an  Interim  Agreement  that 
required,  in  part,  the  Applicant  to 
develop  a  HCP  and  apply  for  an  FTP. 
Three  species  of  sea  turtles  nest  on 
the  beaches  of  Indian  River  Coimty  On 
average  5,894  loggerhead,  271  green, 
and  7  leatherback  sea  turtles  annually 
nest  along  Indian  River  County's  22.25 
miles  of  coastline.  Neither  hawksbill  or 
Kemp.'s  ridley  turtles  have  been 
documented  to  nest  in  Indian  River 
County.  Portions  of  northern  hidian 
River  Coimty  beaches  are  considered 
critically  important  for  loggerhead 
turtles  and  some  of  the  highest 
concentrations  of  green  sea  turtles 
nesting  in  the  State  occur  within  Archie 
Carr  National  Wildlife  Refuge  in 
southern  Brevard  and  northern  Indian 
River  counties. 

While  the  mechanism  remains  largely 
unknown,  nesting  sea  turtles  return  to 
their  natal  beaches  when  they  are 
reproductively  mature.  Once  a  gravid 
female  reaches  her  selected  nesting 
beach,  she  hauls  herself  from  the  sea, 
crawls  to  an  area  above  the  mean  high 
water  line  (in  hidian  River  County  this 
is  usually  at  the  toe  of  the  primary 
,  dime),  excavates  an  egg  chamber, 
deposits  80  to  J  35  eggs  (depending  on 
the  species),  covers  the  egg  chamber, 
and  returns  to  the  sea.  This  process 
typically  takes  about  one  and  a  half 
hours  and  for  most  species  occurs  at 
night.  Loggerhead  turtles  nest  from  late 
April  to  mid  September,  green  turtles 
.  from  late  May  to  mid  September,  and 
leatherback  turtles  from  late  February  to 
July.  Artificial  lights,  obstructions  [e.g., 
groins,  escarpments,  beach  furniture, 
and  armoring  structures),  night-time 
human  activity  on  nesting  beaches,  and 
predation  are  known  or  suspected  to 
deter  turtles  from  nesting. 
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Sea  turtle  eggs  incubate  within  the 
warm,  moist  egg  chamber  for  50  to  75 
days  (species  specific).  Incubating  eggs 
are  vulnerable  to  predaUon,  crushing, 
drowning,  or  washout.  Along  hidian 
River  County's  coastline,  sea  turtle  nests 
are  depredated  principally  by  racoons 
and  in  some  locations  predation  rates   - 
may  be  as  high  as  30  percent.  Trampling 
by  humans  and  heavy  construction 
equipment  can  crush  sea  turtle  nests. 
Sea  turtle  eggs  can  withstand  occasional 
inundation  associated  with  spring  tides, 
bHt  repeated  or  long-duration 
inundation  typically  associated  with 
storm  events  can  drown  eggs.  During 
storm  events,  sea  turtle  nests  are  often 
washed  out.  Nests  deposited  between  an 
armoring  structure  and  the  sea  are  more 
vulnerable  to  washout. 

After  hatching,  young  sea  turtles  dig 
upward  to  the  beach  surface  and 
immediately  crawl  toward  the  sea. 
Hatchling  emergence  typically  occurs  at 
night.  Factors  affecting  the  survival  of 
hatchling  sea  turtles  include 
compaction  of  sand  on  top  of  the  egg 
chamber,  predaUon,  and  disorientation 
due  to  artificial  lighting.  Pedestrian 
traffic  and  heavy  equipment  use  can 
cause  compaction  of  sand  and  create  an 
impenetrable  substrate  for  hatchhng 
turtles  which  ultimately  results  in  their 
death.  Following  successful  emergence 
at  the  beach  surface,  hatchlings  are 
vulnerable  to  terrestrial  and  aerial 
predators.  Raccoons,  domestic  cats, 
ghost  crabs,  and  a  variety  of  sea  birds 
often  take  hatchling  sea  turtles.  Because 
hatchling  sea  turtles  orient  to  ambient 
light  reflected  by  the  sea  surface, 
artificial  light  sources  can  interfere  with 
the  ability  of  hatchlings  to  correctly 
orient  towards  the  sea.  Often, 
disoriented  hatchlings  are  attracted 
towards  the  source  of  the  artificial  fight 
and  away  from  the  sea.  Disoriented 
hatchlings  typically  die  from 
dessication,  predation,  or  exhaustion. 

The  Applicant  proposes  to  authorize 
the  construction  of  up  to  31  emergency 
coastal  armoring  structures  on 
beachfixjnt  property  used  by  nesting  sea 
turtles.  The  31  armoring  structures  will 
impact  about  3,196  linear  feet  of 
coastline  where  turtles  nest.  Over  the 
30-year  period  of  the  requested  FTP,  the 
Applicant  anticipates  taking  1,185  sea 
turtle  nests.  The  loss  of  sea  turtle  nests 
is  expected  due  to  a  decrease  in  the 
quality  of  nesting  habitat  seaward  of 
armoring  structures  once  they  are  built. 
Adult  sea  turtles  and  then  eggs  and 
hatchlings  may  also  be  taken  during 
construction  of  temporary  emergency 
shoreline  armoring  structures  due  to  the 
destruction  of  eggs  by  equipment  and 
construction  materials,  mortality  of  eggs . 
due  to  relocation  actions,  mortality  of 
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hatchlings  and  adults  due  to 
entanglement  in  construction 
equipment  and  debris  or  entrapment  in 
excavated  areas,  and  fit)m  harassment 
.  due  to  construction  activities. 
Construction-related  impacts  to  sea 
turtles  and  their  nests  are  expected  to  be 
minor. 

Most  of  the  taking  of  sea  turtles  will 
occur  as  a  result  of  post-construction 
impacts  of  the  armoring  structures. 
Once  completed,  armoring  structures 
can  prevent  sea  turtles  from  accessing 
suitable  nesting  habitat,  result  in 
modified  nesting  behavior,  or  increase 
the  risk  of  wash-out  of  nests  constructed 
seaward  of  armoring  structures. 
Construction  and  post-construction 
impacts  are  described  in  greater  detail 
below. 

Construction:  A  variety  of  emergency 
armoring  structures  may  be  constructed 
under  the  Applicant's  statutory 
authority.  Possible  armoring  structures 
can  generally  be  divided  into  two 
categories;  soft  structures  and  hardened 
structures.  Soft  structures  typically  refer 
to  the  placement  of  beach-compatible 
sand  into  areas  that  have  eroded  and 
may  take  the  form  of  loose  sand  or  sand 
temporarily  contained  by  fabric  or  other 
materials.  Hardened  structures  usually 
include  "walls"  constructed  of  wood, 
metal  sheetpile,  or  concrete.  These  types 
of  structures  are  sited  as  landward  as 
possible  but  can  occur  within  the  tidal 
zone  on  severely  eroded  beaches. 

Depending  on  the  type  of  structure  to 
be  built,  the  construction  may  involve 
the  scraping  of  sand  bom  lower  areas  of 
the  beach  and  using  it  to  create  a 
protective  berm.  Alternatively,  beach- 
compatible  fill  from  upland  sources  may 
also  be  used  in  some  locafities  to  create 
a  protective  berm.  Temporary  barriers 
made  of  sand  bags  or  geo-textile  tubes 
filled  with  sand  may  also  be  used. 
Existing  struc-tures  may  be  reinforced 
with  one  or  more  of  the  methods 
described  above.  The  construction  of 
hardened  emergency  armoring 
structures  requires  the  driving  of  pilings 
and/or  sheetmetal  into  the  soil. 

During  any  of  these  construction 
activities,  sea  turtle  nests  may  be 
smothered,  unearthed,  or  crushed. 
Additionally,  equipment  and  materials 
left  on  the  beach  overnight  may 
effectively  eliminate  or  prevent  nesting 
turtles  from  reaching  otherwise  suitable 
nesting  habitat.  Those  same  materials, 
as  well  as  holes  and  debris  on  the  beach, 
may  entrap  bodi  adult  and  hatchliuE 
turtles.  * 

Post  Construction:  An  armoring 
structure  can  have  deleterious  effects  on 
nesting  sea  turtles.  Although  emergency 
armoring  structures  can  only  remain  in 
place  for  a  maximum  of  30  days 
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pursuant  to  State  regulations, 
opportunities  exist  for  beachfront 
homeowners  to  apply  to  the  State  of 
Florida  for  a  permit  to  replace 
temporary  emergency  armoring 
structures  with  permanent  structiires. 
Thus,  sea  turtles  could  potentially  be 
exposed  to  the  long-term  effects  of 
armoring  structures  and  the  HCP  and 
environmental  assessment  assiune  that 
all  authorized  emergency  armoring 
structures  subsequently  become 
permanent  structures. 

Beaches  seaward  of  seawalls  and 
other  armoring  structures  are  typically 
narrower  than  natural  unarmored 
beaches.  As  a  result,  on  eroding 
shorelines  seawalls  may  increase  swash 
velocity,  duration  and  elevation,  thereby 
accelerating  erosion  in  front  of  the 
structure.  Additionally,  buried  portions 
of  a  seawall  may  alter  beach  porosity, 
permeability,  beach  groundwater 
elevation,  and  beach  slope  variabiUty. 
Collectively,  these  changes  in  beach 
characteristics  can  diminish  the  quality 
of  the  beach  as  nesting.habitat  for  sea 
turtles  and  these  areas  may  be  avoided 
by  gravid  female  sea  turtles. 
Furthermore,  the  physical  presence  of 
armoring  structures  may  decrease  the 
number  of  emergences  by  nesting 
females  in  front  of  the  structures. 
Additionally,  females  that  encoimter 
hardened  structures  are  more  likely  to 
return  to  sea  without  nesting.  Females 
that  encounter  hardened  structures 
when  seeking  suitable  nesting  habitat 
may  wander  more  than  turtles  not 
encountering  hardened  structures. 
Behavioral  modifications  such  as  these 
likely  increase  energy  expenditure  and 
decrease  fitness  of  nesting  sea  turtles. 

The  Service  has  worked  with  the 
Applicant  to  design  measures  to 
minimize  and  mitigate  the  impacts  of 
coastal  armoring  on  nesting  sea  turtles. 
Minimization  measures  proposed  by  the 
Applicant  include  conservation  benefits 
from  pre-project  proactive  planning, 
stringent  pie-construction  assessments 
and  permitting,  implementation  of 
construction  precautions  during  the 
nesting  season,  and  requirements  for 
post-construction  monitoring  during  the 
nesting  season.  A  public  awareness 
program  will  be  implemented  to  inform 
beachfront  homeowners  of  coastal 
erosion  and  the  regulatory  process  for 
protecting  properties.  Homeowners  will 
be  encouraged  to  take  proactive  steps  to 
protect  their  property  and  prevent  die 
need  to  seek  emergency  armoring 
permits.  If  landowners  voluntarily  take 
preventative  action  by  installing 
armoring  structures  prior  to  an 
emergency  situation,  impacts  to  nesting 
sea  tmtles  could  be  reduced. 
Furthermore,  in  the  event  emergency 


armoring  is  requested,  the  Applicant 
agrees  to  sti  ngently  review  the 
application,  identify  the  most  practical, 
least-impact  armoring  design  and 
location,  and  require  avoidance  or 
relocation  ol  affected  sea  turtle  nests. 
During  construction,  the  Applicant  will 
require  daily  sea  turtle  nesting  surveys 
at  the  construction  and  access  sites, 
marking  of  nest  sites,  relocation  of 
vufnerable  pests,  and  minimization  of 
impacts  through  timing  restrictions  on 
use  and  location  of  heavy  equipment. 
Following  oonstruction,  the  Applicant 
agrees  to  re  [uire  that  sea  turtle  nesting 
surveys  coi  tinue  until  all  construction 
debris  and  :  naterials  are  removed  from 
the  beach.  Finally,  in  the  event  any 
emergency  fctructtu-e  is  removed,  all  of 
the  minimisation  measures  identified 
above  for  use  diiring  construction  will 
also  be  implemented. 

The  Applicant  has  completed  or  is 
proposing  t  number  of  mitigation 
measures  t4at  will  indirectly  or  directly 
benefit  nesting  sea  turtles.  Protection  of 
beachfitint  property,  implementation  of 
a  predator  f  ontrol  program,  better  light 
manageme|it,  and  systematic  sea  turtle 
nest  survejls  are  expected  to  result  in 
conservation  of  turtles  and  their  nests. 
Several  of  ihe  proposed  mitigation 
measures  v^H  have  quantifiable  results, 
including  an  expected  reduction  in  nest 
predation  kova  areas  currently  know  to 
suffer  high!  predation  rates.  A 
coordinated  effort  to  educate  beachfront 
homeown9^  about  the  effects  of  light 
pollution  i  nd  subsequent  modification 
and  enforc  ^ment  of  a  county  lighting 
ordinance  is  expected  to  be  beneficial  to 
nesting  tui  ties  and  hatchlings.  The 
Applicant  las  also  cost-shared  on  the 
acquisition  of  beachfront  property  and 
anticipates  that  the  protection  of  1,500 
linear  feet  |of  shorelhie  resulting  from 
this  acquit  ition  will  eliminate  future 
threats  (e.j .,  lighting,  armoring,  and 
human  dii  turbance)  associated  with 
residentia  and  commercial 
developmi  !nt  that  may  have  existed 
without  pi  iblic  acquisition.  These 
mitigation  benefits  should  total  just  over 
5,100  additional  nests  of  all  species 
combined!  over  the  life  ofthe  proposed 
permit  cofipared  to  the  expected 
ctimulativie  nest  success  writhout 
conservation  measures  (a  ratio  of  about 
4  saved  nests  per  each  destroyed  oi' 
displaced^nest).  Finally,  the  Applicant 
also  proposes  to  administer  systematic 
sea  turtle  best  surveys  for  areas  not 
already  c(  vered  by  index  nesting-beach 
surveys. '  he  Applicant  intends  to  act  as 
a  clearing  louse  for  survey  information 
so  that  CG  isistent  biological  information 
is  availab  e  for  use  in  making  decisions 


that  may  affect  sea  turtles  and/or  their 
nests. 

The  Service  will  evaluate  the  HCP 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  U  it  is  determined  that  those 
requirements  are  met,  the  ITP  will  be 
issued  for  the  incidental  take  of  sea 
turtles  along  bidian  River  County's 
coastline.  Tlie  Service  will  also  evaluate 
whether  the  issuance  of  a  section 
10(a)(1)(B)  permit  complies  with  section 
7  of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  Biological  Opinion,  in 
combination  with  tibe  above  findings, 
will  be  used  in  the  final  analysis  to    ^ 
determine  whether  or  not  to  issue  the 
-ITP. 

Dated:  November  5,  2003. 
Sam  D.  Hamilton, 
Regional  Director. 
[FR  Doc.  03-29081  Filed  11-20-03;  8:45  am] 

BttUNG  CODE  431 0-S6-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

NoHce  of  brtant  To  Prepare  an 
Environmantallmpact  Statement  for 
tlM  Propoaed  EHc  Valley  Ranctieria 
203.5  Acre  Fee-to-Truat  Transfer  and 
Caslno/Reeort  Profect,  Del  Norta 
County,  CA 

agency:  Bureau  of  Indian  A&irs. 

Interior. 

ACnOM:  Notice. 

SUMMARY;  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA), 
with  the  cooperation  of  the  Elk  Valley 
Rancheria,  intends  to  gather  information 
necessary  for  preparing  an 
Environment^  Impact  Statement  (EIS) 
for  the  proposed  203.50  acre  Fee-to- 
Trust  Traiisfer  and  Casino  Pro)ect  in  Del 
Norte  County,  CaUfomia.  The  purpose 
of  the  proposed  action  is  to  help^meet 
the  land  base  and  economic  needs  of  the 
Elk  Valley  Rancheria.  This  notice  also 
anno\inces  a  public  scoping  meeting  to 
identify  potential  issues,  topics  and 
alternatives  for  consideration  in  the  EIS. 
DATES:  Written  comments  must  arrive 
by  December  30,  2003.  The  public 
scoping  meeting  Mdll  be  held  on 
December  15,  2003,  from  5  p.m.  to  8 
p.m.,  or  until  the  last  public  comment 
is  received. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  on  the  scope  of  the 
EIS  to  Clay  Gr^ory,  Acting  Regional 
Director,  Bureau  of  Indian  Affairs, 
Pacific  Region,  2800  Cottage  Way,  Room 
W-2820,  Sacramento,  Calif(»nia  95825. 
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Please  include  your  name,  return 
address  and  the  caption.  "DEIS  Scoping 
Comments,  Elk  Valley  Rancheria, 
Martin  Ranch,  Fee  to  Trust  Casino 
Project  203.50  Acre  Fee-to-Trust  Casino 
Project.  Del  Norte  County,  California," 
on  the  first  page  of  your  written 
conmients. 

The  public  scoping  meeting  will  be 
held  at  the  Elk  Valley  Tribal  Center, 
2332  Rowland  Hill  Road.  Crescent  City 
California  95531. 

FOR  FURTHER  INFORMATKM  CONTACT: 

William  Allan,  (916)  978-6043. 
SUPPLEMENTARY  INFORMATION:  The  Elk 
Valley  Rancheria  is  located  just  east  of 
Crescent  City,  California,  on  Rowland 
Rill  Road.  The  project  area,  known 
locally  as  the  Martin  Ranch,  is  located 
southeast  of  Crescent  City,  adjacent  to 
Righway  101  and  Rumboldt  Road. 

The  Elk  Valley  Rancheria  proposes 
that  203.50  acres  of  land  that  is 
currently  owned  by  the  tribe  in  fee  title 
be  taken  into  federal  trust,  and  that  the 
site  be  developed  for  recreation/tourism 
by  constructing  a  golf  course,  hotel, 
conference  facilities  and  casino  for  the 
benefit  of  the  tribe  and  the  local 
community.  The  project  site  is  currently 
undeveloped,  vdth  the  exception  of  a 
single-family  residence  and  its 
associated  bam  and  outbuildings.  The 
BIA  will  serve  as  the  lead  agency  for 
National  Environmental  Policy  Act 
compliance. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
vdthhold  your  name  and/or  address 
irom  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  t:omment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  pubhc  inspection  in 
their  entirety. 
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Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR,  parts  1500  through 


1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Dated:  November  12,  2003. 
Aurene  M.  Martin, 

Principal  Deputy  Assistant  Secretary— Indian 
Affairs. 

(FR  Doc.  03-29088  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

fm^"?^^***-^'  ES-052004.  Group  16, 
Illinois] 

Notice  of  Filing  of  Plat  of  Survey; 
Illinois 

The  Bureau  of  Land  Management 
(BLM)  will  officially  file  the  plat  of  the 
survey  of  an  amended  portion  of  the 
Carlyle  Reservoir  acquisition  boundary, 
in  Township  3  North,  Range  1  West,  of 
the  Third  Principal  Meridian,  in  the 
State  of  Illinois,  accepted  on  October  30, 
2003,  in  the  Eastern  States  Office, 
Springfield,  Virginia,  30  calendar  days 
fit)m  the  date  of  publication  in  the 
Federal  Register. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  submitted  in  writing  to  the  Chief 
Cadastral  Surveyor.  Eastern  States. 
Bureau  of  Land  Management.  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  prior  to  the  date  of  the  official 
fiUng. 

We  will  place  a  copy  of  the  plat  we 
described  in  the  open  files.  Copies  of 
the  plat  will  be  made  available  upon 
request  and  prepayment  of  the 
appropriate  fee. 

Dated:  October  30,  2003.  <. 

Stephen  D.  Douglas, 

Chief  Cadastral  Surveyor. 

[FRDoc.  03-29082  Filed  11-20-03;  8:45  am) 
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remoniunentation  of  a  portion  of  the 
subdivisional  lines  and  the 
monumentation  of  a  portion  of  the 
subdivision  of  sections  3  and  4.  which 
define  a  portion  of  the  Wappapello  Lake 
acquisition  boundary  in  Township  28 
North.  Range  5  East.  Fifth  Principal 
Meridian.  Missouri,  accepted  on 
October  30,  2003,  in  the  Eastern  States 
Office,  Springfield,  Virginia,  30  calendar 
days  from  the  date  of  publication  in  the 
Federal  Register. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  submitted  in  vmting  to  the  Chief 
Cadastral  Surveyor.  Eastern  States, 
Bureau  of  Land  Management,  7450 
Boston  Boulevard.  Springfield,  Virginia 
22153,  prior  to  tiie  date  of  the  official 
filing. 

We  will  place  a  copy  of  the  plat  we 
described  in  the  open  files.  Copies  of 
the  plat  will  be  made  available  upon 
request  and  prepayment  of  the 
appropriate  fee. 

Dated:  November  3,  2003. 
Stephen  D.  Douglas, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  03-29083  Filed  11-20-03;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-10S9 
(Preliminary)] 

Hand  Trucks  From  Ctiina 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  antidumping 
investigation  and  scheduling  of  a 
preliminary  phase  investigation. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-030-1430-BJ,  ES-052005.  Grow  27, 
Missouri]  • 

Notice  of  Filing  of  Plat  of  Survey: 
Missouri 

The  Bureau  of  Land  Management 
(BLM)  will  officially  file  tiie  plat  of  the 


SUHMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-1059 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  tiie  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  of  hand  bucks, 
provided  for  in  subheading  8716.80.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
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initiation  pursuant  to  section 
732(c)(1)(B)  ofthe  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidimiping  investigations  in  45  days, 
or  in  this  case  by  December  29,  2003. 
The  Conunission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  January  6,  2004. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  RiJes  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207)7 
EFFECTIVE  DATE:  November  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (^02-205-3200).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPtEMEMTARY  INFORMATKMI: 

Background.  This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  November  13,  2003.  by  Gleason 
Industrial  Products,  Inc.,  Los  Angeles, 
CA. 

Participation  in  the  investigation  and 
public  service  list.  Persons  (other  than 
petitioners]  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Conunission,  as  provided  in 
§§201.11  and  207.10  ofthe 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federid  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidiunping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expication 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietaiy  information  (BPI)  under  an 
administrative  protective  order  (APO) 
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and  BPI  ser  ice  list.  Pursuant  to 
§  207.7(a)  oithe  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
investigation  available  to  authorized 
applicants  ippresenting  interested 
parties  (as  (fefined  in  19  U.S.C.  1677(9)) 
who  are  pames  to  the  investigation 
under  the  A^O  issued  in  the 
investigation,  provided  that  the    _ 
application  is  made  not  later  than  seven 
days  after  tl  le  publication  of  this  notice 
in  the  Fedei  al  Register.  A  separate 
service  list  vill  be  maintained  by  the 
Secretary  fc  r  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conferen  :e.  The  Commission's 
Director  of  Dperations  has  scheduled  a 
conference  n  connection  with  this 
investigatio  a  for  9:30  a.m.  on  December 
4,  2003,  at  I  [le  U.S.  hitemational  Trade 
Commission  Building,  500  E  Street, 
SW.,  Washiigton,  DC.  Parties  wishing  to 
participate  In  the  conference  should 
contact  Elizabeth  Haines  (202-205- 
3200)  not  liter  than  December  1,  2003. 
to  arrange  ior  their  appearance.  Parties 
in  support  )f  the  imposition  of 
antidumpii  ig  duties  in  this  investigation 
and  parties!  in  opposition  to  the 
imposition  lof  such  duties  will  each  be 
collectivel4  allocated  one  hovu-  within 
which  to  make  an  oral  presentation  at 
the  conferaace.  A  nonparty  who  has 
testimony  (hat  may  aid  the 
Commissicp's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  confi  srence. 

Written  i  ubmissions.  As  provided  in 
§§  201.8  ai  d  207.15  of  the 
Commissi(  n's  rules,  any  person  may 
submit  to  tiie  Commission  on  or  before 
December  B,  2003,  a  written  brief 
containing  information  and  arguments 
pertinent  tt)  the  subject  matter  ofthe 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentati<  m  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  vt  ritten  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  §§  201.6,  207.3.  and 
207.7  of  tt  e  Commission's  rules.  The 
Commissi'  m's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimMe  or  electronic  means,  except 
to  the  ext«  nt  permitted  by  section  201.8 
of  the  Con  imission's  rules,  as  amended, 
67  FR  680  3fr (November  8,  2002). 

In  accoi  dance  with  §§  201.16(c)  and 
207.3  of  tl  le  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigat  on  (as  identified  by  either  the 
public  or  JPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  Thei  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service 


Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.12  ofthe  Commission's 
rules. 

Issued:  November  17,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
IFR  Doc.  03-29089  Filed  11-20-03;  8:45  am] 

8ILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,9351 

Agilent  Tectmoiogles,  lu>veland,  CO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  24,  2003,  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  of  Agilent  Technologies, 
Loveland,  Colorado. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
October,  2003. 
Elliott  S.  Kusbner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-2*9120  Filed  11-20-03;  8:45  am] 

BU.UNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.525E] 

The  Boeing  Company,  Boeing  Defense 
and  Space  Group,  Commercial 
Airplane  Group,  LaMnal-Corinth,  Inc., 
Corinth,  Texas;  Amended  Certlflcatlon 
Regarding  Eligibiniy  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  18,  2002,  applicable 
to  workers  of  "The  Boeing  Company, 
Commercial  Airplane  Group,  Corinth, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  July  29,  2002  (67  FR 
4903^-49040). 

At  the  request  of  Labinal-Corinth, 
Inc.,  the  Department  reviewed  the  - 
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certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in  the 
production  of  large  commercial  aircraft 
and  the  components  thereof. 

New  information  shows  that  Labinal- 
Corinth.  Inc.  purchased  substantially  all 
of  the  assets  and  business  of  Boeing- 
Corinth,  Inc.  on  June  6,  2003.  Workers 
separated  from  employment  at  the 
subject  firm  following  the  purchase  had 
their  wages  reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Labinal-Corinth,  Inc. 
Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Boeing  Company,  Boeing  Defense 
and  Space  Group,  Conunercial  Airplane 
Group,  and  Labinal-Corinth,  Inc.  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to  TA- 
W-10,525E  is  hereby  issued  as  follows: 

All  workers  of  The  Boeing  Company, 
Boeing  Defense  and  Space  Group, 
Commercial  Airplane  Group,  and  Labinal- 
Corinth,  Inc.,  Corinth,  Texas  (TA-W- 
40,525E)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  25,  2002,  through  March  18,  2004 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51^41I] 

Chicago  Cold  Roiling,  a  Subsidiary  of 
Bethlehem  Steel  Corporation,  Portage 
IN;  Amended  Certification  Regarding 
Eiigibiilty  To  Apply  for  Worker 
Adjustment  Assistance 


Signed  at  Washington,  DC  this  15th  day  of 
October  2003. 

Richard  Church. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29135  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-52,704] 

Brindar,  Gresham,  OR;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
29,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Brindar,  Gresham,  Oregon. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  7th  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FRDoc.  03-29122  Filed  11-20-03;  8:45  am] 
BILLING  CODE  4510-30-P 


In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
16,  2003,  applicable  to  workers  of 
Chicago  Cold  Rolling,  a  subsidiary  of 
Bethlehem  Steel  Corporation,  Currently 
Known  as  International  Steel  Group, 
Chicago,  Illinois.  The  notice  was 
published  in  the  Federal  Register  on 
June  3,  2003  (68  FR  33195). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  identified  the  city  and  state 
location  of  the  subject  firm.  Therefore, 
the  Department  is  amending  the 
certification  determination  to  correctly 
identify  the  city  and  state  location  to 
read  Portage,  Indiana. 

The  amended  notice  applicable  to  TA- 
W-51,241I  is  hereby  issued  as  follows: 

All  workers  of  Bethlehem  Steel 
Corporation,  Currently  Known  as 
International  Steel  Group.  Sparrows  Point 
Maryland  (TA-W-51.241),  Bethlehem  Steel 
Corporation,  Currently  Known  as 
International  Steel  Group,  Lackawanna,  New 
York  (TA-W-51,  241A).  Bethlehem  Steel 
Corporation,  Currently  Known  as 
International  Steel  Group,  Coatesville 
Pennsylyania  (TA-W-51, 24 IB).  Bethlehem 
Steel  Corporation,  Currently  Known  as 
International  Steel  Group,  Conshohocken 
Pennsylyania  (TA-W-51.241C).  Bethlehem 
Steel  Corporation,  Bethlehem,  Pennsylvania 
(TA-W-51,241G},  Bethlehem  Steel  ^ 
Corporation.  Goyernment  Affairs  Office 
Washington,  D.C.  (TA-W-51,241H),  and 
Chicago  Cold  Rolling,  a  subsidiary  of 
Bethlehem  Steel  Corporation,  Currently 
Known  as  International  Steel  Group,  Portage 
Indiana  (TA-W-51, 24 11),  who  became  totdly 
or  partially  separated  from  employment  on  or 
after  March  19,  2002,  through  May  16,  2005 
are  eligible  to  apply  for  adjustment  assistance 
under  SecUon  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  21st  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29133  Filed  11-20-03;  8:45  am] 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,566] 

Copperweid  Corporation,  Piqua.  OH; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1 974,  as  amended,  an 
investigation  was  initiated  on  August 
15,  2003,  in  response  to  a  worker 
petition  filed  by  the  United 
Steelworkers  of  America,  Local  6328,  on 
behalf  of  workers  at  Copperweld 
Corporation,  Piqua,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
the  investigation  has  been  terminated'. 

Signed  at  Washington,  DC  this  14th  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-29111  Filed  11-20-03;  8:45  am] 
BILUNG  COOE  4S10-30-4> 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-S1,816] 

Daylight  Hart>or,  inc.,  Kodiak,  AK; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(c)  an 
application  for  administrative 
reconsideration  was  filed  with  the  • 
Director  of  tiie  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Daylight  Harbor,  Inc.,  Kodiak,  Alaska. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-51,816;  Daylight  Harbor,  Inc..  Kodiak, 
Alaska  (October  23,  2003). 

Signed  at  Washington,  DC,  this  31st  day  of 
October,  2003. 

Timothy  Sullivan, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-29131  Filed  11-20-03;  8:45  am] 

BILUNG  COOE  4510-30-^ 
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DEPARTMEKT  OF  LABOR 

Employimnt  and  Training 
Administration 


[TA-W-62,900] 

Fishing  Vessel  (F/V)  Wolf  Cttief, 
Ketchikan,  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  23,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Fishing  Vessel  (F/ 
V)  Wolf  Chief.  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  #  S01A58513F, 
38605.  Ketchikan.  Alaska. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223(b) 
of  the  Act  specifies  that  no  certification 
niay  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  7th  day  of 
October.  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade  '     ■ 
Adjustment  Assistance. 
(FRDoc.  03-29124  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4510-30-(> 


DEPARTMEMT  OF  UVBOR 

Employment  and  Training 
Administration 

|TA-W-«2,462] 

Fishing  Vessel  (F/V)  Robert  Booney, 
Cordova,  Aiaslu;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(c)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Fishing  Vessel  (F/V)  Robert  Booney, 
Cordova,  Alaska.  The  application  - 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-52.462;  Fishing  Vessel  (F/V)  Robert 
Booney,  Cordova,  Alaska  (October  14, 
2003) 


at  Washin 
sr,  2p03. 
Sul|ivan, 


Signed  at  Washington,  DC,  this  5th  day  of 
November, 
Timothy  Sul| 

Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  03-  29127  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  t570-30-M 


DEPARTM^rfT  OF  LABOR 

Empioymeht  and  Training 
Administrt  tion 


rTA-W-52,3  J6] 


Veissel  (F/V)  Family  Pride, 
All;  Dismissal  of  Application 


Fishing 
Kodiaic, 
for  Reconsideration 


A.  aska 


Director 

Adjustmeijt 

Fishing 

Kodiak, 

contained 

informatio^i 

important 

determina 

the  application 


Pursuant  to  29  CFR  90.18(c)  an 
applicatioi  i  for  administrative 
reconsider  ition  was  filed  with  the 
oflthe  Division  of  Trade 

Assistance  for  workers  at 
V^sel  (F/V)  Family  Pride, 
a.  The  application 
no  new  substantial 
which  would  bear 
on  the  Department's 
ion.  Therefore,  dismissal  of 
was  issued. 


TA-W-52.^6;  Fishing  Vessel  (F/V)  Family 
Pride.  I  :odiak,  Alaska  (October  23.  2003). 

Signed  at  Wasliington.  DC.  this  31st  day  of 
October,  20  33. 
Timothy  S»  llivan,    - 

Director,  Di  vision  of  Trade  Adjustment 

Assistance 

[FR  Doc.  oa  ^29128  Filed  11-20-03;  8:45  am] 

BILLING  cool :  45ia-3(M> 


DEPARTI  ENT  OF  LABOR 

Employm  snt  and  Training 
Administi  ation 

ITA-W-51767] 

Fishing  Vbssel  (F/V)  Imperial,  Funter 
Bay,  AK;  Dismissal  of  Application  for 
Reconsic  eration 


Pursuast 
appl 
reconsi 
Director 
Adjustm^t 
Fishing 
Bay, Ala 
no  new 
would 
Depart: 
dismissa 


(f1 


heir 
tm<  nt 


Signed  at  Washington,  DC,  this  5th  day  of 
Noveml)er  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  03-29132  Filed  11-20-03;  8:45  ami 

BH.UNG  COOE  4S10-3fr-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-52,5691 

hiasier,  Inc.,  Shelton,  Connecticut; 
Notice  of  Termination  of  Investigation  , 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  15,  2003  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Hasler,  Inc.. 
Shelton.  Connecticut  (TA-W-52,569). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
October  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29117  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4S10-3O-P 


to  29  CFR  90.18(c)  an 
icatidn  for  administrative 
deration  was  filed  with  the~ 
the  Division  of  Trade 
Assistance  for  workers  at 
Vessel  (F/V)  Imperial,  Funter 

.  The  application  contained 
substantial  information  which 
importantly  on  the 
s  determination.  Therefore, 
of  the  application  was  issued. 


TA-W-51  767;  Fishing  Vessel  (F/V)  Imperial 
Funtet  Bay,  Alaska  (October  23,  2003) 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-53,216] 

Henry  I  Siegel  Company,  Inc., 
Nashville,  Tennessee;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  October 
10,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Henry  I  Siegel  Company, 
Inc..  Nashville.  Tennessee.  The  workers 
produced  jeans. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223  (b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  DC  this  15th  day  of 
October  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29116  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  4510-3&-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-52,947] 

Knemschieid  Manufacturing  Company 
Columbia,  Missouri;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  24,  2003,  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Knemschieid  Manufacturing 
Company.  Columbia,  Missouri. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petiUon  filed  on 
September  4.  2003  (TA-W-52,810),  that 
is  the  subject  of  an  ongoing 
investigaUon  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  would 
duplicate  efforts  and  serve  no  purpose; 
therefore  the  investigation  under  this 
petition  has  been  terminated. 


Signed  at  Washington,  DC.  this  8th  day  of 
October,  2003. 

EiUott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29125  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,051] 

JaclcsonLea,  Santa  Fe  Springs, 
Caiifomia;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  30,  2003,  in 
response  to  a  petition  filed  by  a 
company  official  on^behalf  of  workers  at 
JacksonLea,  Santa  Fe  Springs, 
Caiifomia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  14th  day  of 
October,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29121  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  451(>-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,825] 

Lynn  Dean  Fashions,  Inc.,  Biscoe, 
North  Carolina;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  1 1 ,  2003  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  L\nm  Dean  Fashions,  Inc., 
Biscoe,  North  Carolina  (TA-W-52,825). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  15th  day  of 
October,  2003. 

Richard  Church. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29114  Filed  11-20-03;  8:45  am) 
BILLING  CODE  4S10^3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  ^ 

[TA-W-52,712I 

Maytag  Appliances,  Amana,  lA,  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 

September  2,  2003,  in  response  to  a 
worker  petiUon  filed  by  a  company 
official  on  behalf  of  workers  at  Maytag 
Appliances,  Amana.  Iowa. 

The  petitioner  has  requested  that  the 
petition  be  withdravm.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  IX:  this  9th  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29118  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  4510-«M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52,928] 

Northrup  Grumman  Interconnect 
Technology,  Springfield,  MO;  Notice  of 
Termination  of  Investigation 

Pursuant  to  SecUon  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on 
September  23.  2003  in  response  to  a 
worker  petition  filed  a  company  official 
on  behalf  of  workers  at  Northrup 
Grumman  Interconnect  Technologies, 
Springfield,  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
October  2003. 

Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29112  Filed  11-20-83:  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,992] 

Planto  Furniture  Manufacturing  Co., 
Inc.,  San  Antonio,  TX,  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  25,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Planto  Furniture 
Manufacturing  Company,  Inc.,  San 
Antonio,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
October,  2003. 

ElUott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-291 13  Filed  1 1-20-03;  8:45  am] 
BILUNG  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

[TA-W-62,945] 

SMTC  Manufacturing  Corporation  of 
Massachuaatts.  Franidin,  MA;  Notice  of 
Tarmlnation  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  24,  2003  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
SMTC  Manufacturing  Corporation  of 
Massachusetts,  Franklin,  Massachusetts. 

The  petitioner  has  requested-that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  14th  day  of 
October  2003. 
Elliott  S.  Koshner,' 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29115  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employmeat  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  ar>d  Training 
Administration 

[TAr-W-53,091] 

standard  Textile  Company,  inc., 
Entarprlaa,  Alabama;  Notice  of 
Terminalion  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  1 , 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Standard  Textile  Company, 
Inc.,  Enterprise,  Alabama. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
September  25,  2003  (TA-W-52,989), 
that-is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further  . 
investigation  in  this  case  would 
duplicate  efforts  and  serve  no  piu-pose; 
therefore  the  investigation  under  this 
petition  has  been  terminated. 

Signed  at  Washington,  DC,  this  7th  day  of 
October.  2003. 
Elliott  S.  Kufihner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29126  Filed  11-20-03;  8:45  am] 

BILLING  COOE  4510-30-P 


[TA-W-51,945] 

State  of  Aiisica  Commercial  Fisheries 
Entry  Commission  Permit 
#S04K618abv,  Kodiak,  AK;  Dismissal 
of  Applicatnn  for  Reconsideration 

Pursuant  to  29  CFR  90.18(c)  an 
application  for  administrative 
reconsiders  tion  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
State  of  Ah  ska  Commercial  Fisheries 
Entry  Comi  lission  Permit 
#S04K6183DV,  Kodiak,  Alaska.  The 
application  contained  no  new 
substantial  information  which  would 
bear  impor  antly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-Sl.ft  rS;  State  of  Alaska  Commercial 
Fisheriafe  Entry  Commission  Permit 
#S04K6>830V,  Kodiak,  Alaska  (October 
23,  200J). 

Signed  at  Washington,  IX,  this  5th  day  of 
November,  2003. 
Timothy  Sullivan, 

Director,  Di\  ision  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  03-  -29130  Filed  11-20-03;  8:45  am] 

BILUNG  COOe  4S10-30-P 


Office,  Thomasville,  North  Carolina 
location  of  the  subject  firm.  The 
Corporate  Office  workers  provide 
administrative,  sales,  marketing,  and 
customer  service  functions  for  the 
subject  firm's  production  plants  also 
located  in  Thomasville,  North  Carolina.- 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  the 
Thomasville  Furniture  Industries,  Inc.,  . 
Corporate  Office,  Thomasville,  North 
Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Thomasville  Furniture  Industries,  Inc. 
who  were  adversely  affected  by 
increased  imports. 

The  amenaed  notice  applicable  to 
TA-W-50,150  is  hereby  issued  as 
follows: 


DEPARTMENT  OF  LABOR 

Empioymi  nt  and  Training 
Administr  ition 

[TA-W-50,1  50  and  TA-W-50,150C] 

Ttiomasv^ie  Furniture  Industries,  Inc., 
Plant  B,  Thomasville,  NC  and 
Thomasvi  ie  Furniture  industries,  Inc. 
Corporate  Office,  Thoraasviile,  NC; 
Amended  Certification  Regarding 
Eligibility  lo  Apply  for  Worker        j 
Adiustme  it  Assistance 

In  accoi  dance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Departmeiit  of  Labor  issued  a  Notice  of 
Certificatipn  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistano  s  on  March  10,  2003, 
applicabl(  i  to  workers  of  Thomasville 
Furniture  Industries,  Inc.,  Plant  B, 
Thomasvi  le,  North  Carolina.  The  notice 
was  publi  shed  in  the  Federal  Register 
on  March  26,  2003  (68  FR  14707). 

At  the  1  equest  of  the  company,  the 
Departme  it  reviewed  the  certification 
for  worke  "s  of  the  subject  firm.  The 
workers  a  re  engaged  in  the  production 
of  resider  tial  wood  household  furniture. 

The  coi  npany  reports  that  worker 
separatioi  is  occurred  at  the  Corporate 


All  workers  of  Thomasville  Furnitm* 
Industries,  Inc.,  Plant  B,  Thomasville,  North 
Carolina  (TA-W-50,150),  Plant  #, 
Thomasville,  NoAh  Carolina  (TA-W- 
50,1 50A),  Plant  SFD,  Thomasville,  North 
Carolina  (TA-W-50,150B),  and  Corporate 
Office,  Thomasville,  North  Carolina,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  20,  2001, 
through  March  10,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  8th  day  of 
October  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29134  Filed  11-20-03;  8:45  am] 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,7151 

Tingley  Rublser  Corporation,  South 
Plainfield,  NJ;  Negative  Determination 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  2,  2003,  in  response  to  a 
petition  filed  by  the  United 
Steelworkers  of  America  on  behalf  of 
workers  of  Tingley  Rubber  Corporation, 
South  Plainfield,  New  Jersey.  The 
workers  produced  protective  rubber  and 
PVC  footwear. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  August  15,  2003,  and  which  remains 
in  effect  (TA-W-39,814,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  in  Washington,  DC,  this  8th  day  of 
October.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29123  Filed  11-20-O3;  8:45  am] 
BILUNG  CODE  451fr-3(M> 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S2,854] 

Business  Confidential;  U.S.  Axle,  Inc., 
Pottstown,  PA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  12,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  U.S.  Axle,  Inc.. 
Pottstown,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  7th  day  of 
October.  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

[PR  Doc.  03-29119^Filed  11-20-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 
Employment  &  Training  Administration 

Proposed  Information  Collection 
Request  Sulmiitted  for  Public 
Comment  and  Recommendations: 
Work  Application/Job  Orders 
Recordkeeping  - 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 


opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
pro-am  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
_    format,  reporting  burden  (time  and 
financial  resources  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
January  20,  2004. 

ADDRESSES:  Grace  A.  Kilbane, 
Administrator,  Office  of  Workforce 
Investment,  200  Constitution  Avenue 
NW.,  Room  S--1231,  Washington,  DC  ' 
20210,  (202)  693-3980  (not  a  toll-free 
number).  E-mail  Address: 
KHbane.Grace@dol.gov.  Fax  number: 
(202)  693-3981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  D.  Dais,  Office  of  Adult 
Services,  200  Constitution  Avenue. 
NW..  Room  C-4512.  Washington,  DC 
20210.  (202)  693-2784  (not  a  toll-fi^e 
number).  E-mail  Address: 
Dais.Anthony@dol.gov,  Fax  number- 
(202) 693-3015. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

States  collect  information  pertaining 
to  core  employment  and  information 
services  using  a  system  of  their  choice. 
The  exact  information  collected  is 
determined  by  the  state.  This 
information  is  essential  to  the  operation 
of  the  labor  exchange  function  within 
states'  One-Stop  systems,  and  it  is 
normally  collected  as  part  of  the  job 
matching  referral  and  placement 
process.  At  a  minimum,  states  collect 
information  in  order  to  comply  with  the 
regulations  at  20  CFR  part  652,  and  the 
Wagner-Peyser  Act.  as  amended.  The 
requirement  to  retain  information  under 
20  CFR  652.8(d)(5)  is  as  follows: 

"Each  state  shall  retain  basic 
documents  for  the  minimum  period 
specified  below: 

work  application:  one  year 


Form/activity 


Work  Application  

Job  Order !.."!.."......"." 

Totals  

(52  States  ir)clude  Puerto  Rico  and  the  District  of  Columbia) 


Total  re- 
spondents 


52 
52 


104 


Frequency 


Quarterly 
Quarterly 

Quarterly 


job  orders:  one  year." 

n.  Desired  Focus  of  Comments 

Currently,  the  Employment  & 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  Work  Application/Job 
Orders  Recordkeeping  in  order  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
funcUons  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality  .utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technologj'. 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  above  in 
the  addressee  section  of  this  notice. 

in.  Current  Actions 

Type  of  Review:  Extensions. 

Agency:  Employment  &  Training 
Administration. 

Title:  Work  Application/Job  Orders 
Record  Keeping. 

OMB  Number:  1205-0001. 

Recordkeeping:  One  Year. 

Affected  Public:  State  Governments. 

Cite/Reference/Form/etc:  20  CFR 
652.8(d)(5). 

Total  Respondents:  52. 
Frequency:  Quarterly. 
Total  Responses:  416. 

Avemge  Time  per  Response:  One 
hoiu-. 

Estimated  Total  Burden  Hours:  416 
hoiu-s. 


Total  re- 
sponses 


208 
208 


416 


Average  time 

per  response 

(hour) 


Burden 


206 

208 


416 


$0 


Total  Burden  Cost  (capital/startup): 


Total  Burden  Cost  (operating/ 
maintaining):  SO. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  13.  2003. 
Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  S- 

Training  Administration. 

[FR  Doc.  03^29077  Filed  11-20-03;  8:45  am) 

aiUJNG  CODE  4610-aO-M 


o.  225 /Friday,  November  21,  2003 /Notices 


DEPARTMENT  OF  LABOR 

Emptoymont  Standards  Administration 

Propo— d  Collactlon;  Comment 
RaquMt 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  {44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensiite  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Claim  for 
Reimbursement  of  Benefit  Payments  and 
Claims  Expense  Under  the  War  Hazards 
Compensation  Act  {CA-278).  A  copy  of 
the  proposed  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addresses 
section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
January  20.  2004. 

ADDRESSES:  Ms.  Hazel  M.  Bell.  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW..  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
FAX  (202)  693-1451,  Email 
beU.bazel@doI.gov.  Please  use  only  one 
method  of  transmission  for  comments 
(mail.  FAX,  or  Email). 
SUPPLEMENTARY  MFORMATKM 

I.  Background:  The  Office  of  Workers' 
Compensation  Programs  (OWCP)  is  the 
fiederal  agency  responsible  for 
administration  of  the  War  Hazards 
Compensation  Act  (WHCA).  42  U.S.C. 
1701  et  seq.  Under  section  17p4(a)  of  the 


WHCA,  an  bnsxu'ance  carrier  or  self- 
insured  wl  0  has  paid  workers' 
compensation  benefits  to  or  on  account 
of  a  Federal  contractors'  employee  (or 
certain  oth^r  selected  persons) 
performinfl  work  outside  of  the  United 
States  for  a  war-risk  hazard  may  seiak 
reimbursei  lent  for  benefits  paid  (plus 
claims  exp  mse)  out  of  the  Employees 
Compensanon  Fimd  established  by  the 
Federal  Employees'  Compensation  Act 
(FECA)  at^  U.S.C.  8147.  The 
informatioh  collected  by  Form  CA-278 
is  used  by  pWCP  staff  to  process 
requests  fot  reimbursement  of  WHCA 
benefit  paynents  and  claims  expense 
that  are  submitted  by  insurance  carriers 
and  self-iiiiu-eds.  The  information  is 
also  usedtty  OWCP  to  decide  whether 
it  should  apt  to  pay  ongoing  WHCA 
benefits  directly  to  the  injured  worker, 
n.  flevjelv  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  bf  information  is  necessary 
for  the  proper  performance  of  the 
functions  M  the  agency,  including 
whether  tl  ,e  information  will  have 
practical  1  tility; 

•  Evalu  ite  the  accuracy  of  the 
agency's  e  stimate  of  the  burden  of  the 
proposed  :ollection  of  information, 
including  ihe  validity  of  the 
methodology  and  assumptions  used; 

•  Enhaace  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  |and 

•  Minimize  the  burden  of  the 
coUectioni  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electroniQ,  mechanical,  or  other 
technological  collection  techniques  or 
other  fonts  of  information  technology, 
e.g.,  pematting  electronic  submissions 
of  responses. 

m.  Cui^nt  Actions:  The  Department 
of  Labor  ^eeks  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  reimburse  insurance 
carriers  and  self-insureds  who  meet  the 
statutory  requirements  of  the  War 
Hazards  (Compensation  Act  (WHCA)  for 
reimburstment. 

Type  of  fleview:  New  Collection.  , 

Agenc^:  Employment  Standards 
Administration. 

Title:  Claim  for  Reimbursement  of 
Benefit  P  lyments  and  Claims  Expiense 
Under  thi ;  War  Hazards  Compensation 
Act. 

OMB  l4umber:  1215-. 

Agenc]  Number:  CA-278  ^ 

/^ectt  d  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  20. 

Total  I  esponses:  80. 

Estima  (ea  Total  Burden  Hours:  40, 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Conmients  submitted  in  response  to    . 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  17,  2003. 
Bruce  Bohanon. 

Chief.  Branch  of  Management  Review  and 
Internal  Ck>ntToI,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[PR  Doc.  03-29078  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4S10-CH-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  artd 
Federally  Asstetad  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on4he  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  soiuces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494.  as  amend.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  vrith  the  provisions  of  the 
foregoing  statutes,  constitute  the 
miniTmim  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
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work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  firequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit)m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
IS  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  S.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  requh-ed  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Fmther  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modificatioo  to  Gmeral  Wage  Determination 
Decisitms 

The  number  of  the  decisions  hsted  to  the 
Government  Printing  OfBce  ddcument 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and  related 
Acts"  being  modified  are  listed  by  Volume 
Md  State.  Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following  the 
decisions  being  modified. 

Volume  I 

None 
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Volume  n 
Delaware 

DE030009  (Jun. 
Pennsylvania 
PA030001  (Jun. 
PA030002  (Jun. 
PA030003  (Jun. 
PA030004  (Jun. 
PA030005  (Jun. 
PA030006  (Jun. 
PA03OO07  (Jun. 
PA030008  (Jun. 
PA030009  Qun. 
PA030010  (Jun. 
PA030011  (Jun. 
PA030012  (Jun. 
PA030013  (Jun. 
PA030014  (Jun. 
PA030015  (Jun. 
PA030016  (Jun. 
PA030017  Oun. 
PA030018  (Jun. 
PA030G19  (Jun. 
PA030020  (Jun. 
PA030021  (Jun. 
PA030022  (Jun. 
PA03OO23  (Jun. 
PA030024  (Jun. 
PAO3O025  (Jun. 
PA03O026  (Jun. 
PA030027  (Jun. 
PA03O028  (Jun. 
PA030029  (Jun. 
PA030030  (Jun. 
PA030031  (Jun. 
PA030032  Qun. 
PA030038  (Jun 
PA030040  (Jun 
PA030042  (Jun 
PA030059  (Jun. 
PA030060  (Jun. 
PA030061  (Jun. 
PA030065  (Jun. 


13,  2003) 


13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13.  2003) 
13,  2003) 
13,  2003) 
13.  2003) 
13.  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2P03) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 
13,  2003) 


Volume  HI 
North  Carolina 

NC030008  Qun.  13,  2003) 
Volume  IV 
None 

Volume  V 

None 

Volume  VI 

North  Dakota 
ND030001  (Jun.  13,  2003) 
ND030004  (Jun.  13,  2003) 
ND030008  (Jun.  13,  2003) 
ND030015  (Jun.  13,  2003) 
ND030016  Oun.  13,  2003) 
ND030003  (Jun.  13,  2003) 
ND030005  (Jun.  13,  2003) 
ND030009  Qun.  13,  2003) 


General  Wage  Determination 
Publication 

General  Wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  foimd  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 


each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronicaUy  at  no  cost  on 
the  Government  Printing  Office  site  at 

llttp://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronicaUy  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworid.gov)  of  the 
National  Technical  hiformation  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc.  Hard- 
copy  subscriptions  may  be  purchased 
from:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402,  (202)  512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  ciurent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  13th  day  of 
November  2003. 

Carl  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-28836  Filed  11-20-03;  8:45  am] 

nUJNG  CODE  4S10-27-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  In  Subfect  of 
Meeting;  Sunshine  Act  Meeting 

The  National  Credit  Union 
Administration  Board  determined  by 
unanimous  vote  to  delete  the  following 
item  from  the  previously  announced 
open  meeting  (FR  Vol.  68.  No.  222.  page 
65089.  November  18,  2003)  scheduled 
for  Thursday,  November  20.  2003. 

2.  Advance  Notice  of  Proposed 
Rulemaking:  Interagency  Proposal  to 
Consider  Alternative  Forms  of  Privacy 
Notices. 

Earlier  announcement  of  this  change 
was  not  possible. 


65742 


Federal  Register /Vol.  68,  Na.  225 /Friday,  November  21,  2003 /Notices 


FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FRDoc.  03-29314  Filed  11-19-03;  2:03  pm] 

BILUNG  CODE  7S3S-01-M 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Hiunanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Gottry,  Acting  Advisory 
Committee  Management  Officer,     - 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  priva<^,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 
1.  Date:  December  2,  2003. 
Time:  9  a.m.  to  5  p.nL 
floom;  415. 

Program ;  This  meeting  will  review 
^plications  for  Anthropology  and 


Archaeolog  f,  submitted  to  the  Division 
of  Preserva  ion  and  Access  at  the  July 
15,  2003  d€  adline. 

2.  Date:  I  ecember  3,  2003.  , 
Tiine;  8\c  0  a.m.  to  5  p.m. 
Room:  31  5. 

Program.  This  meeting  will  review 
applicatior  s  for  Teaching  and  Learning 
Resources  i  ind  Curriculum 
Developme  nt,  submitted  to  the  Division 
of  Educatic  n  Programs  at  the  October 
15,  2003  d<  adline. 

3.  Date:  I  )ecember  4,  2003. 
Time:  8:1  0  a.m.  to  5  p.m. 
Room:  3  5. 

Program  This  meeting  will  review 
applicatioi  s  for  Teaching  and  Learning 
Resources  md  Curriculum 
Developmt  nt,  submitted  to  the  Division 
of  Education  Programs  at  the  October 
15,  2003  deadline. 

4.  Date:  December  5,  2003.  _ 
Time:  9  i.ra.  to  5  p.m. 

floom:4  ,5. 

Program  This  meeting  will  review 
applicatioi  is  for  Anthropology  and 
Archaeolo  [y,  submitted  to  the  Division 
of  Preservi  tion  and  Access  at  the  July 
15,  2003  djadline. 

5.  Date:  December  5,  2003. 
Time:  8:  JO  a.m.  to  5  p.m. 
floom;  3 15. 

PwgraiTi :  This  meeting  will  review 
applicatioi  is  for  Teaching  and  Learning 
Resoiu-cesland  Curriculum 
Developmisnt,  submitted  to  the  Division 
of  Education  Programs  at  the  October 
15,  2003  deadline. 

6.  Date:  December  8,  2003. 
Time:  8:  30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applicatio  as  for  Teaching  and  Learning 
Resources  and  Curriculum 
Developm  ent,  submitted  to  the  Division 
of  Educat  on  Programs  at  the  October 
15,  2003  deadline. 

7.  DateJDecember  9,  2003. 
Time:  «30  a.m.  to  5  p.m. 
Room:  315. 

Progra4i:  This  meeting  will  review 
applicatidns  for  Teaching  and  Learning 
Resource^  and  Curriculum 
Development,  submitted  to  the  Division 
of  Education  Programs  at  the  October 
15,  2003  leadline. 

8.  Date  December  9,  2003. 
Time: «  a.m.  to  5  p.m. 
floom  .115. 

Prograi  n:  This  meeting  will»review 
applicatit  ms  for  Anthropology  and 
Archaeol  )gy,  submitted  to  the  Division 
of  Preser  ation  and  Access  at  the  July 
15,  2003  leadline. 

9.  Datet  December  11,  2003. 
Time:  1 1:30  a.m.  to  5  p.m. 
floom;  pi  5, 


Program:  This  meeting  will  review 
applications  for  Teaching  and  Learning 
Resources  and  Curriculum 
Development,  submitted  to  the  Division 
of  Education  Programs  at  the  October 
15,  2003  deadline. 

10.  Date:  December  12,  2003. 
Time:  9  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Anthropology  and 
Archaeology,  submitted  to  the  Division 
of  Preservation  and  Access  at  the  July 
15,  2003  deadline. 

1 1 .  Date:  December  15,  2003. 
Tjuie:  8:30  a.m.  to  5  p.m. 
Room:  730. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  at  the  November  3, 
2003  deadline. 

12.  Date:  December  15,  2003.  ; 
Time:  8  a.m,-to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Fellowship  Programs  at 
Independent  Research  Institutions, 
submitted  to  the  Division  of  Research 
Programs  at  the  September  1 ,  2003 
deadline. 

13.  Date:  December  16,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Teaching  and  Learning 
Resources  and  Curriculum 
Development,  submitted  to  the  Division 
of  Education  Programs  at  the  October 
15,  2003  deadline. 

Heather  Gottry, 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  03-29094  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  7536-01-i> 


NUCLEAR  REGULATORY 
COMMISSION 

Seeks  Quallftod  Candidates  for  the 
Advisory  Committee  on  libiclear  Wa^e 

agency:  Nuclear  Regulatoiy 

Commissio.n 

ACTION:  Request  for  resumes. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  seeks  qualified  candidates 
for  the  Advisory  Committee  on  Nuclear 
Waste.  Submit  resumes  to:  Ms.  Sherry 
Meador,  Administrative  Assistant, 
ACRS/ACNW,  Mail  Stop  T2E-26,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  e-mail 
SAM@NRC.gov. 

SUPPLEMENTARY  INFORMATION:  The    ^ 
Conunission  established  the  Advisory 
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Committee  on  Nuclear  Waste  (ACNW) 
to  proTide  independent  technical 
review  of  and  advice  on  matters  related 
to  the  management  of  nuclear  waste, 
including  all  aspects  of  nuclear  waste 
disposal  facilities,  as  directed  by  the 
Commission.  The  ACNW  undertakes 
independent  studies  and  reviews  related 
to  disposal,  storage,  and  transportation 
of  both  high-  and  low-level  radioactive 
waste  including  interim  storage  of  spent 
nuclear  fuel;  materials  safety;  and 
facilities  deconunissioning.  This 
encompasses  activities  related  to 
rulemakings,  associated  regidatory 
guides,  and  technical  positions 
developed  to  support  and  clarify  NRC's 
nuclear  materials  and  radioactive  waste 
regulations.  Committee  members  are 
selected  from  a  variety  of  engineering 
and  scientific  disciplines,  such  as  risk 
assessment,  chemistry,  mechanical 
engineering,  civil  engineering,  materials 
sciences,  and  the  earth  sciences.  At  this 
time,  candidates  are  being  sought  who 
have  15-20  years  of  experience, 
including  graduate  level  education,  in 
the  management  and  disposal  of 
radioactive  waste.  Committee  members 
serve  a  4-year  term  with  the  possibility 
of  reappointment  for  a  total  service  of  8 
years. 

Criteria  used  to  evaluate  candidates 
include  education  and  experience, 
demonstrated  skills  in  nuclear  waste 
management  matters,  and  the  ability  to 
solve  complex  technical  problems.  The 
Conunission,  in  selecting  its  Committee 
members,  considers  the  need  for  a 
specific  expertise  to  accomplish  the 
work  expected  to  be  before  the  ACNW. 
For  this  position,  the  expertise  must  be 
directly  related  to  the  areas  of 
radioactive  waste  disposal,  site 
remediation  and  closure  activities, 
materials  degradation,  corrosion  of 
metals  and  alloys,  and  nuclear  fuel   " 
cycle.  Demonstrated  experience  would 
be  particularly  desirable  in  engineering 
design  and  risk  assessment  associated 
with  underground  structures,  tunnels, 
and  mining  complexes,  with  emphasis 
in  the  area  of  radioactive  waste  storage 
and  disposal.  Consistent  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act.  the  Commission  seeks 
candidates  with  diverse  backgrounds,  so 
that  the  membership  on  the  Committee 
will  be  fairly  balanced  in  terms  of  the 
points  of  view  represented  and 
functions  to  be  performed  by  the 
Committee. 

Candidates  for  ACNW  appointments 
may  be  involved  in  or  have  financial 
interests  related  to  NRC-regulated 
aspects  of  the  nuclear  industry.  Because 
conflict-of-interest  considerations  may 
restrict  the  participation  of  a  candidate 
in  ACNW  activities,  the  degree  and 


nature  of  any  such  restriction  on  an 
individual's  activities  as  a  member  will 
be  considered  in  the  selection  process. 
Each  qualified  candidate's  financial 
interests  must  be  reconciled  with 
applicable  Federal  and  NRC  rules  and 
regulations  prior  to  final  appointment. 
This  might  require  divestiture  of 
securities  or  discontinuance  of  certain 
contracts  or  grants.  Information 
regarding  these  restrictions  will  be 
provided  upon  request. 

A  resume  describing  the  educational 
and  professional  background  of  the 
candidate,  including  any  special 
accomplishments  and  professional 
references  should  be  provided. 
Candidates  should  provide  their  current 
address,  telephone  number,  and  e-mail 
address.  All  candidates  will  receive 
careful  consideration.  Appointment  will 
be  made  without  regard  to  such  factors 
as  race,  color,  religion,  national  origin, 
sex,  age,  or  disabilities.  Candidates  must 
be  ciUzens  of  the  United  States  and  be 
able  to  devote  approximately  70-100 
days  per  year  to  Committee  business. 
Applications  will  be  accepted  until 
December  31,  2003. 


Dated:  November  17,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-29105  Filed  11-20-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  December  3-6,  2003,  11545  Rockville 
Pike,  Rockville,  Maryland.  The  date  of 
this  meeting  was  previously  published 
in  the  Federal  Register  on  Monday, 
November  20.  2002  (67  FR  70094) 


Wednesday,  December  3,  2003, 
Coniierence  Room  T-2B3,  Two  White 
Flint  North,  Rockville,  Maryland 

1 :30  p.m.-l :35  p.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

1 :35  p.m.-6:30  p.m.:  Dmft  Report  on  the 
NRC  Safety  Research  Progmm 
(Open)— The  Committee  will  hold  a 
discussion  of  the  Draft  ACRS  report 
on  the  NRC  Safety  Research  Program. 

6:45  p.m.-7:15  p.m.:  Preparation  of 
ACRS  Report  (Closed)— The 
Committee  will  discuss  proposed 


ACRS  report  on  Safeguards  and 
Security  matters. 

Thursday,  December  4,  2003, 
Conference  Room  T-2B3,  Two  White 
Flint  North,  Rockville,  Maryland 

8:30  a.m. -8:35  a.m.:  Opening  Remarks 
byihe  ACRS  Chairman  (C^en)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 
8:35  a.m.-10:30  a.m.:  Draft  Final  10  CFR 
Part  52  Construction  Inspection 
Program  Framework  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  draft  final  construction 
inspection  program  framework  for 
advanced  reactor  designs  and  the 
staffs  resolution  of  public  comments 
10:45  a.m.-12:15  p.m.:  Proposed 
Revisions  to  SRP  Chapter  18.  Human 
Factors  Engineering  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  revisions  to 
the  Standard  Review  Plan  (SRP) 
Chapter  18.  Human  Factors 
Engineering. 
1 .15  p.m.-2:15  p.m.:  Draft  Final 
Revision  to  1 0  CFR  50.48  to  Endorse     ~ 
NFPA  805  Fire  Protection  Standard 
(Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  draft  final  revisions  to 
10  CFR  50.48,  which  will  permit 
licensees  to  adopt  National  Fire 
Protection  Association  (NFPA)  805 
Standard,  as  an  alternative  to  the 
existing  fire  protection  requirements. 
2:15  p.m.-3:15  p.m.:  Recent  Operating 
Events  (Open)— The  Committee  will 
hear  a  briefing  by  and  hold 
discussions  with  the  cognizant  ACRS 
member  regarding  significant  recent 
operating  events. 
3:30  p.m.-7  p.m.:  Preparation  of  ACRS 
fleporte  (Open/Closed)— The 
Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  In  addition,  the 
Committee  will  discuss  a  proposed 
ACRS  report  on  safeguards  and 
security  matters  (Closed). 

Friday,  December  5,  2003,  Conference 
Room  T-2B3,  Two  White  Flint  North, 
Rockville,  Maryland 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-9  a.m.:  Subcommittee  Report 
on  the  Interim  Review  of  the  License 
Renewal  Application  for  the  V.  C. 
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Summer  Nuclear  Power  Plant 
(Open) — ^The  Committee  will  hear  a 
report  by  and  hold  discussions  with 
the  Chairman  of  the  ACRS 
Subcommittee  on  Plant  License 
Renewal  regarding  the  review  of  the 
V.  C.  Sxunmer  license  renewal 
application  and  the  staffs  initial 
Safety  Evaluation  Report. 

9  a.m.-l&a.m.:  Future  ACRS  Activities/ 
Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — 
The  Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by 
the  full  Committee  during  future 
meetings.  Also,  it  will  hear  a  report  of 
the  Planning  and  Procedures 
Subcommittee  on  matters  related  to 
the  conduct  of  ACRS  business, 
including  anticipated  workload  and 
member  assignments. 

10:15  a.m.-10:30  a.m.  J?econciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  aie  expected  to  be  made 
available  to  the  Committee  prior  to 

the  meeting. 

10:30  a.m.-l  1  a.m.:  Election  of  ACRS 
Officers  (Open) — The  Committee  will 
elect  Chairman  and  Vice  Chairman  for 
the  ACRS  and  Member-at-Large  for 
the  Planning  and  Procedures 
Subcommittee  for  2004. 

2  p.m.-7  p.m.:  Preparation  of  ACRS 
Reports  (Open/Closed) — The 
Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  In  addition,  the 
Committee  will  discuss  a  proposed 
ACRS  report  on  safeguards  and 
security  matters  (Closed). 

Saturday,  December  7,  2003, 
Conference  Room  T-2B3,  Two  White 
Flint  North,  Rockville,  Maryland 

8:30  a.m.-12  Noon:  Preparation  of 
ACRS  Reports  (Open/Closed)— The 
Committee  will  continue  discussion 
of  the  proposed  ACRS  reports  on 
matters  considered  diuing  its  meeting. 
In  addition,  the  Committee  will 
discuss  a  proposed  ACRS  report  on 
Safeguards  and  Security  matters 
(Closed). 

12  NooT}-2:30  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 

'    specific  issues  that  were  not 

completed  during  previous  meetings, 
as  time  and  availability  of  information 
permit. 


Procedu  ^es  for  the  conduct  of  and 
participati  )n  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  l^.  2003  (68  PR  59644).  In 
accordance  with  those  procedures,  oral 
or  written  yiews  may  be  presented  by 
members  (  f  the  public,  including 
representa  iives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  durin  g  the  open  portions  of  the 
meeting.  P  ersons  desiring  to  make  oral 
statement!  should  notify  the  Associate 
Director  fqr  Technical  Support  named 
below  fiva  days  before  the  meeting,  if 
possible,  s  o  that  appropriate     " 
arrangeme  nts  can  be  made  to  allow 
necessary  time  during  the  meeting  for 
such  state  nents.  Use  of  still,  motion 
picture,  and  television  cameras  diuing 
the  meetii  g  may  be  limited  to  selected 
portions  0  i  the  meeting  as  determined 
by  the  Chi  irman.  Information  regarding 
the  time  t(  i  be  set  aside  for  this  purpose 
may  be  ot  tained  by  contacting  the 
Associate  Director  for  Technical 
Support  p  rior  to  the  meeting.  In  view  of 
the  possit  ility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  0  f  the  meeting,  persons 
planning  o  attend  should  check  with 
the  Assoc  ate  Director  for  Technical 
Support  i  such  rescheduling  would 
result  in  i  lajor  inconvenience. 

In  accoi  dance  with  subsection  10(d) 
Pub.  L.  9;  —463, 1  have  determined  that 
it  is  nece!  sary  to  close  portions  of  this 
meeting  r  oted  above  to  discuss  and 
protect  ill  formation  classified  as 
national  <.  ecurity  information  as  well  as 
unclassif  ed  safeguards  information 
pursuant  to  5  U.S.C.  552b(c)(l)  and  (3). 
Furthei  information  regarding  topics 
to  be  disc  ussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  as 
well  as  tl  e  Chairman's  ruling  on 
requests  or  the  opportiuiity  to  present 
oral  state  nents  and  the  time  allotted 
therefor  ( an  be  obtained  by  contacting 
Dr.  Sher  Jahadur,  Associate  Director  for 
Technics  I  Support  (301)  415-0138, 
between  7:30  a.m.  and  4:15  p.m.,  ET. 

ACRS  neeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
availabla  through  the  NRC  Public 
Documei  it  Room  at  pdr@nrc.gov,  or  by 
calling  tl  e  PDR  at  1-800-397^209,  or 
from  the  Publicly  Available  Records 
System  ( 'ARS)  component  of  NRC's 
documei  it  system  (ADAMS)  which  is 
accessib  e  from  the  NRC  Web  site  at 
http://w  vw.nrc.gov/reading-rm/ 
adams.h  tml  or  http://www.nrc.gov/ 
reading-  -m/ doc-collections/  (ACRS  & 
ACNW  I  Itg  schedules/agendas). 

Video  eleconferencing  service  is 
available  1  for  observing  open  sessions  of 
ACRS  m  setings.  Those  wishing  to  use 
this  serv  ice  for  observing  ACRS 


meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  ET,  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
aveiilability  of  videoteleconferencing 
services  is  not  guaranteed. 

The  ACRS  meeting  dates  for  Calendar 
Year  2004  are  provided  below: 


ACRS  meeting 
No. 

Meeting  Dates 

509 

510 

511  

512     

January  2004— No  meeting. 
Febmary  5-7,  2004. 
March  4-6,  2004. 
April  15-17,  2004. 
May  6-8,  2004. 

513 

June  2-4,  2004. 

514 

515 

July  14-16,  2004. 
August  2004— No  meeting. 
September  8-1 1,2004. 

516 

Octot>er  7-9,  2004. 

517 

Novemt)er  4-6,  2004. 

518 

December  2-4,  2004. 

Dated:  November  17,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-29104  Filed  11-20-03;  8:45  ami 
BILUNG  CODE  7S90-01-P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availabiiity  of  Fiscal  Year  (FY) 
2003  Agency  Inventories  Under  the 
Federal  Acth/itles  Inventory  Reform 
Act  of  1998  (Pub.  L  105-270)  ("FAIR 
Act"). 

AGENCY:  Office  of  Management  and 
Budget;  Executive  Office  of  the 
President. 

ACTION:  Notice  of  public  availability  of 
agency  inventory  of  activities  that  are 
not  inherently  governmental  and  of 
activities  that  are  inherently 
governmental. 

SUMMARY:  In  accordance  with  the  FAIR 
Act,  agency  inventories  of  activities  that 
are  not  inherently  governmental  are 
now  available  to  the  public  from  the 
agencies  listed  below  for  FY  2003.  Each 
fiscal  year,  the  FAIR  Act  requires  that 
OMB  publish  an  announcement  of 
public  availability  of  agency  inventories 
of  activities  that  are  not  inherently 
governmental.  After  review  and 
consultation  with  OMB,  agencies  are 
required  to  make  their  inventories 
available  to  the  public.  Agencies  have 
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also  included  activities  that  are 
inherently  governmental.  This  is  the 
first  release  of  the  FAIR  Act  inventories 
for  FY  2003.  Interested  parties  who 
disagree  with  the  agency's  initial 
judgment  can  challenge  the  inclusion  or 
the  omission  of  an  activity  on  the  list  of 


activities  that  are  not  inherently 
governmental  and,  if  not  satisfied  with 
this  review,  may  demand  a  higher 
agency  review/appeal. 

The  Office  of  Federal  Procurement 
Policy  has  made  available  a  FAIR  Act 
User's  Guide  through  its  Internet  site: 
http://www.whitehouse.gov/OMB/ 

FIRST  FAIR  ACT  RELEASE  2003 
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procurement/fair-index.html.  This 
User's  Guide  will  help  interested  parties 
review  FY  2003  FAIR  Act  inventories 
and  gam  access  to  agency  inventories 
through  agency  web-site  addresses. 
Joshua  B.  Bohen, 
Director. 


Architectural  and  Transportation  Barriers  Compliance  Board 

Chemical  Safety  Board 

Christopher  Columbus  Fellowship  Foundational!!!.." 


Commission  on  Fine  Arts 

^"abted"^  *°'  Purchase  froii;  P^te  Who  are' ii^d  wS^ei^^ 

Consumer  Product  Safety  Commission  

Council  on  Environmental  Quality 

Department  of  Housing  and  Urtjan  Development 

Department  of  Housing  and  Urban  Development     

Department  of  the  Interior 

Department  of  the  Interior  (IG)  .!............".." 

Department  of  Transportation  ...1..1!. 

Equal  Employment  Opportunity  Commission 

Federal  Communications  Commission  IG  

Federal  Election  Commission 

Federal  Energy  Regulatory  Commission  ... 

Federal  Labor  Relations  Authority 

Federal  Maritime  Commission 

Federal  Mine  Safety  and  Health  Review'cOTmission 

Holocaust  Museum 

James  Madison  Memoriai  Fellowship  Foundatioii 

Ment  Systems  Protection  Board  .  

Morris  K.  Udall  Foundation 

National  Aeronautics  and  Space  Administratioii 

National  Council  on  Disability 

National  Endowment  for  the  Humanities 

National  Gallery  of  Art  

National  Labor  Relations  Board  ".."!...."...!" 

National  Labor  Relations  Board  (IG)      

National  Mediation  Board  ..  " 

Occupational  Safety  and  Health'  Re'v'iew'c<ir^missi^' 

Office  of  Federal  Housing  Enterprise  Oversight 
Office  of  Management  and  Budget  .-. 

Office  of  National  Drug  Contfcl  


Office  of  Navaho  and  Hopi  Indian  Relocation 


Office  of  the  Special  Counsel 
Smithsonian  Institution 
Woodrow  Wilson  Center ....... 


Ks  ^^^^-  ^-1'?"°°°^  htipy/www.access.t>oard.gov. 
12     ?®f^?""®°"'  202-261-7627  httpy/myw.csb.gov 
MS.  Judith  M.  Shellenberger,  315-258-0090 

ht0M^whitefwuse.gov/omb/prcKurement/fair  list  nositehtml 
Mr.  Leon  Wilson,  70»-€04-7740  httpi/Zwww.jwodl.gov. 
Mr.  Edward  Quist,  301-504-7655  httpj/www.cpsc.gov 

Mf  lith     ,  J?!^;:^"'  ^  ^^»-^^^  X3214  httpy/y^.hud.gov 

Ms.  Helen  Bradwe«-Lynch.  202-219-0727  http://www.do,.gov 

Mr.  Enc  Uppold,  202-208-5317  http://www.oig.doi gov 

Mr.  David  Litman,  202-36&-4263  http://www.dot.gw    ' 

Mr.  Jeffrey  Smith,  202-663^200  http://www.ee<xgov 

ur  <?^^3^es  VVilloughby.  202^18-0472  http://www.fcc.gov/org 

Mr.  John  O'Bnen,  202-694-1216  http://www.fec.gov         ^' 

Kf  nf^c^  Sf"l^^'  202-208-1298  http://www.ferc.gov. 

Mr.  David  Smith,  202-218-7999  http://www.flra  gov 

M  ■  !"f«  Pof^browski.  202-523-5800  http://www.frrK.gov. 

Mr.  Richard  Baker.  202^m-9905  httpy/wwv,,fmshrc.^ 

Ms.  Helen  Shephend  202-314-0396  http://www.ushr^.gov. 

Ks  ^Z^^-  ^t^^^^^  http://www.jarr,esrr,adi^.com, 

Ms.  Deborah  Miron,  202-653-6772  x1 168  http://www.mspb.gov       ~ 

Mr.  Chnstopf^er  Helms,  520-670-5530  httpj/www.udall^ 

Mr.  Kennetti  Sateriale,  202-358-0491  http://www.nasa.gov' 

Ms.  Ethel  Bnggs.  202-272-2004  http://www.ncd.gov 

T/-  ^'iP'  Waynes,  202-606-8233  http://www.neh.gov 

Mr.  William  Roache,  202-842-6329  http://www.ngi:gov 

Mr.  Emil  George,  202-273-1966  http://www.nlrb.gov 

Mr.  Emil  George,  202-273-1966  httpy/www.nlrb.gov/,g/igindexhtm 

Ms.  Grace  Ann  Leach.  202-692-5010  http://ww^mb.^ 

Ms.  Ledia  Bemal,  202-606-5390  http://www.oshrc.gov 

Ms.  Jill  Weide,  202-414-3813  httpy/www.ofheo.goT  ' 

!.I"^^  Haney,  202-395^754  httpJ/www.whitehouse.gov/orttb/pro- 
curement/fair/nobces  avail.htrrtl.  '^iiuffjiu- 

Mr.  Daniel  Petersen,  202-395-6745 
http://www.  whitehousednjgpolicy.gov. 
Ms.  Nancy  Thomas,  928-779-2721 

httpy/www^whitehouse.gov/orrtb/procurement/fair  list  nositehtml 
Ms.  Sharyn  Danch.  202-653-8971  htp://www.oscrgov' 
Ms.  Alice  Maroni.  202-275-2020  http://www.si.edu      ' 
Ms.  Ronnie  Dempsey,  202-691^4216  httpj/wwics.si  edu 


[FR  Doc.  03-29076  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  311IMI1-P 


RAILROAD  RETIREMENT  BOARD  2004 
Railroad  Experience  Rating 
Proclamations,  Monthly  Compensation 
Base  and  Other  Determinations 

Railroad  Retirement  Board. 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  section  8(c)(2) 
and  section  12(r)(3)  of  the  Raihoad 


Unemployment  Insurance  Act  (Act)  (45 
U.S.C.  358(c)(2)  and  45  U.S.C.  362(r)(3), 
respectively),  the  Board  gives  notice  of 
the  following: 

1.  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUI)  Account,  as  of  June  30,  2003,  is 
$64,044,131.87; 

2.  The  September  30,  2003,  balance  of 
any  new  loans  to  the  RUI  Account, 
including  accrued  interest,  is  zero; 

3.  The  system  compensation  base  is 
$3,111,077,919.78  as  of  June  30,  2003; 


4.  The  cumulative  system  unallocated 
charge  balance  is  ($250,584,364.46)  as  of 
June  30,  2003; 

5.  The  pooled  credit  ratio  for  calendar 
year  2004  is  zero; 

6.  The  pooled  charged  ratio  for 
calendar  year  2004  is  zero; 

7.  The  surcharge  rate  for  calendar  year 
2004  is  1.5  percent; 

8.  The  monthly  compensation  base 
under  section  l(i)  of  the  Act  is  $1,130  ■ 
for  months  in  calendar  year  2004; 

9.  The  amoimt  described  in  section 
l(k)  of  the  Act  as  "2.5  times  the  monthly 
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compensation  base"  is  $2,825  for  base 
year  (calendar  year)  2004; 

10.  The  amount  described  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l{i)  of  this  Act 
bears  to  $600"  4s  $1,460  for  months  in 
calendar  year  2004; 

11.  The  amount  described  in  section 
3  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,825  for  base 
year  (calendar  year)  2004; 

12.  The  amount  described  in  section 
4{a-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is  $2,825 
with  respect  to  disqualifications  ending 
in  calendar  year  2004; 

13.  The  maximimi  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $56 
with  respect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30,  2004. 
dates:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30,  2003.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30,  2003. 
The  determinations  made  in  notice»  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act,  of 
employer  contribution  rates  for  2004. 
The  determinations  made  in  notices  (8) 
through  (12)  are  effective  January  1, 
2004.  The  determination  made  in  notice 
(13)  is  effective  for  registration j)eriods 
be^nning  after  June  30,  2004. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  L.  Muddiest  on.  Bureau  of  the 
Actuary,  Railroad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  telephone  (312)  751-4779. 
SUPPLEMENTARY  INFORMATION:  The  RRB 
is  required  by  section  8(c)(1)  of  Ae 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  358(c)(1))  as  amended 
by  Public  Law  100-647,  to  proclaim  by 
October  15  of  each  year  certain  system- 
wide  factors  used  in  calculating 
experience-based  employer  contribution 
rates  for  the  following  year.  The  RRB  is 
further  required  by  section  8(c)(2)  of  the 
Act  (45  U.S.C.  358(c)(2))  to  publish  the 
amounts  so  determined  and  proclaimed. 
The  RRB  is  required  by  section  12(r)(3) 
of  the  Act  (45  U.S.C.  362(r)(3))  to 
publish  by  December  11, 2003,  the 
computation  of  the  calendar  year  2004 
monthly  compensation  base  (section  l(i) 
of  the  Act)  and  amounts  described  in 
sections  l(k),  2(c),  3  and  4(a-2)(i)(A)  of 
the  Act  which  are  related  to  changes  in 
the  monthly  compensation  base.  Also, 
the  RRB  is  required  to  publish,  by  June 
11,  2004,  the  maximum  daily  benefit 


rate  under  ^ection  2(a)(3)  of  the  Act  for 
days  of  unamployment  and  days  of 
sickness  ini  registration  periods 
beginning  After  June  30,  2004. 

Surcharge  Rate 

A  surcha  rge  is  added  in  the 
calculation  of  each  employer's 
contributic  n  rate,  subject  to  the 
applicable  maximum  rate,  for  a  calendar 
year  when(  sver  the  balance  to  the  credit 
of  the  RUI  fVccoxmt  on  the  preceding 
Jime  30  is  ess  than  the  greater  of  $100 
million  or  he  amount  that  bears  the 
same  ratio  to  $100  million  as  the  system 
compensal  ion  base  for  that  June  30 
bears  to  th  i  system  compensation  base 
as  of  June  lO,  1991.  If  the  RUI  Account 
balance  is  ess  than  $100  million  (as 
indexed),  4ut  at  least  $50  million  (as 
indexed),  ^e  surcharge  will  be  1.5 
percent.  If  the  RUI  Account  balance  is 
less  than  150  million  (as  indexed),  but 
greater  tha  a  zero,  the  surcharge  will  be 
2.5  perceii  L  The  maximum  surcharge  of 
3.5  percen  t  applies  if  the  RUI  Account 
balance  is  less  than  zero. 

The  sysi  em  compensation  base  as  of 
June  30, 1  >91  was  $2,763,287,237.04. 
The  systei  i  compensation  base  for  Jime 
30,  2003  V  as  $3,111,077,919.78.  The 
ratio  of  $3 ,111.077,919.78  to 
$2,763,287,237.04  is  1.12586121. 
Multiplying  1.12586121  by  $100  railhon 
yields  $11 2,586,121.  Multiplying  $50 
million  b]  1.12586121  produces 
$56,293,0  )1.  The  Account  balance  on 
June  30,  2  303,  was  $64,044,131.87. 
Accordin;  ly,  the  surcharge  rate  for 
calendar    ear  2004  is  1.5  percent. 

Monthly  <  Compensation  Base 

For  yea  rs  after  1988,  section  l(i)  of  the 
Act  conta  ns  a  formula  for  determining 
the  montl  ily  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the 
cumulatiye  growth  in  average  national 
wages  since  1984.  The  monthly 
compensttion  base  for  months  in 
calendar  year  2004  shall  be  equal  to  the 
greater  ol  (a)  $600  or  (b)  $600  [1  + 
{(A-  37,  100)/56,700}1,  where  A  equals 
the  amoD  nt  of  the  applicable  base  with 
respect  t<  tier  1  taxes  for  2004  under 
section  3  J31(e){2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  p  ovides  that  if  the  eunoimt  so 
determin  ed  is  not  a  multiple  of  $5,  it 
shall  be  i  ounded  to  the  nearest  multiple 
of  $5. 

The  ca  endar  year  2004  tier  1  tax  base 
is  $87,9C  3.  Subtracting  $37,800  from 


$87,900  produces  $50,100.  Dividing 
$50,100  )y  $56,700  yields  a  ratio  of 
0.88359i  88.  Adding  one  gives 
1.88359: 88.  Multiplying  $600  by  the 
amount    .88359788  produces  the 


amount  of  $1,130.16,  which  must  then 
be  roimded  to  $1,130.  Accordingly,  the 
monthly  compensation  base  is 
determined  to  be  $1,130  for  months  in 
calendar  year  2004. 

Amounts  Related  to  Changes  in 
Monthly  Compensation  Base 

For  years  after  1988,  sections  l(k), 
2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
contain  formulas  for  determining 
amounts  related  to  the  monthly 
compensation  base. 

Under  section  l(k),  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  2004  monthly 
compensation  base  of  $1,130  produces  ' 
$2,825.  Accordingly,  the  amoxmt 
determined  under  section  l(k)  is  $2,825 
for  calendar  year  2004. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account.  The  calendar  year 
2004  monthly  compensation  base  is 
$1,130.  The  ratio  of  $1,130  to  $600  is 
1.88333333.  Multiplying  1.88333333  by 
$775  produces  $1,460.  Accordingly,  the 
'amount  determined  under  section  2(c)  is 
$1,460  for  months  in  calendar  year 
2004. 

Under  section  3,  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base    ^ 
for  months  in  such  base  year. 
Multiplying  2.5  by  the  calendar  year 
2004  monthly  compensation  base  of 
$l,130^roduces  $2,825.  Accordingly, 
the  amoimt  determined  under  section  3 
is  $2,825  for  calendar  year  2004. 
Under  section  4(a-2)(i)(A),  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  imenlployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5 
by  the  calendar  year  2004  monthly 
compensation  base  of  $1,130  produces 
$2,825.  Accordingly,  the  amount 
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determined  under  section  4(a-2){i)(A)  is 
$2,825  for  calendar  year  2004. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1989,  and  after  each  June 
30  thereafter.  Legislation  enacted  on 
October  9, 1996,  revised  the  formula  for 
indexing  maximum  daily  benefit  rates. 
Under  the  prescribed  formula,  the 
maximum  daily  benefit  rate  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  maximum  daily 
benefit  rate  for  registration  periods 
beginning  after  June  30,  2004,  shall  be 
equal  to  5  percent  of  the  monthly 
compensation  base  for  the  base  year 
immediately  preceding  the  beginning  of 
the  benefit  year.  Section  2(a)(3)  further 
provides  that  if  the  amount  so  computed 
is  not  a  multiple  of  $1,  it  shall  be 
roimded  down  to  the  nearest  multiple  of 
$1. 

The  calendar  year  2003  monthly 
compensation  base  is  $1,120. 
Multiplying  $1,120  by  0.05  yields 
$56.00,  an  even  multiple  of  $1. 
Accordingly,  the  maximum  daily  benefit 
rate  for  days  of  unemployment  and  days 
of  sickness  beginning  in  registration 
periods  after  June  30,  2004,  is 
determined  to  be  $56. 

Dated:  November  17,  2003. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 

[FR  Doc.  03-29098  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  7905-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94^09,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  November 
24,  2003:  A  closed  meeting  will  be  held 
on  Tuesday,  November  25,  2003  at  2 
p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (5),  (6),  (7).  9(B)  and  (10) 


and  17  CFR  200.402(a)  (5),  (6),  (7),  (9)(u) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Glassman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  25,  2003  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

Institution  and  settlement  of 
injimctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the' 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  November  18,  2003. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  03-29209  Filed  11-18-03;  4:33  pm] 

BILLING  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CrTATION  OF  PREVIOUS 
ANNOUNCEMENT: 

[68  FR  64672,  November  14,  2003) 
STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

ANNOUNCEMENT  OF  ADDITIONAL  MEETING: 

Additional  meeting. 

An  additional  Closed  Meeting  will  be 
held  on  Wednesday,  November  19,  2003 
at  3  p.m. 

Conunissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matter  may  also  be  present. 

Commissioner  Glassman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (5),  (7),  and  (10)  and  17 
CFR  200.402(a)  (5).  (7),  and  (10),  permit 
consideration  of  the  scheduled  matters 
at  the  Closed  Meeting. 

Commissioner  Glassman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 


The  subject  matter  of  the  Closed 
Meeting  to  be  held  on  Wednesday. 
November  19,  2003  will  be: 

Report  of  Investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  November  18,  2003. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-29293  Filed  ll-l»-03;  1:20  pm] 
BAUNG  COOC  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetaM*  No.  35-27762] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  14,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendment{s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  8,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  8,  2003.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy,  Inc.,  et  al. 

[70-10100] 

Allegheny  Energy,  Inc.  ("Allegheny"), 
a  registered  holding  company,  and 
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Allegheny  Engrgy  Supply  Company  LLC 
("AE  Supply'1,  a  registered  holding 
company  and  public  utility  company 
subsidiary  of  Allegheny  (collectively, 
"Applicants"),  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740,  have  filed 
a  post-effective  amendment 
("Amendment")  to  a  previous 
application-declaration  under  sections 
6(a).  7,  9,  and  12  of  the  Act  and  rules 
46,  52  and  54  under  the  Act. 

Applicants  seek  a  continuation 
through  December  31,  2004  of  the  relief 
granted  by  previous  order  described 
below  £rom  the  Commission's 
requirement  that  they  maintain  a 
common  equity  ratio  of  at  least  30 
percent.  Applicants  also  seek  a 
continuation  through  December  31, 

2004,  of  certain  revised  financing 
conditions  authorized  in  earlier 
financing  orders  described  below.  In 

.addition,  Applicants  seek  continuation 
of  authority  for  AE  Supply  to  pay .. 
dividends  out  of  capital  and  unearned 
surplus  through  December  31.  2004  and 
authority  to  make  certain  changes  to 
Allegheny's  debt  financing. 

By  order  dated  December  31,  2001 
(Holding  Co.  Act  Release  No.  27486) 
("Original  Financing  Order"), 
Applicants  received  authorization  to 
engage  in  a  broad  range  of  financing 
transactions  through  December  31, 

2005.  This  order  was  supplemented  by 
the  following  orders:  Holding  Co.  Act 
RiBlease  No.  27521  (April  17,  2002) 
("April  Order").  Holding  Co.  Act 
Release  No.  27579  (October  17,  2002) 
("Supplemental  Order",  and  together 
Mdth  the  Original  Financing  Order  and 
the  April  Order,  "Financing  Order"), 
Holding  Co.  Act  Release  No.  27652  (Feb. 
21.  2003)  ("Capitalization  Order"),  and 
Holding  Co.  Act  Release  No.  27701  (July 
23,  2003)  ("Trust  Preferred  Securities 
Order:").  The  Financing  Order  grants, 
among  other  things,  the  following 
authorizations  to  Allegheny  and  its 
subsidiaries: 

1.  Allegheny  to  issue  up  to  $1  billion 
in  equity  securities  at  any  time 
outstanding; 

2.  Allegheny  and/or  AE  Supply.^  in 
the  aggregate,  to  issue  and  sell  to  non- 
associated  third  parties  up  to  $4  billion 
in  short-term  debt  at  any  time 
outstanding  and  up  to  $4  billion  in 
unsecured  long-term  debt  at  any  time 
joutstanding.  provided  that  total  debt 
and  equity  authority  under  (1)  and  (2) 
shall  not  exceed  $4  billion  at  any  time 
outstanding;  = 


>  AE  Supply  is  the  princiiMl  electric  generating 
company  for  the  Allegheny  system. 

^  The  Original  Financing  Order  reserves 
jurisdiction  over  the  issuance  of  secured  long-term 
debt  under  the  S4  billion  cap.  Under  the  Financing 


3.  Alle(  heny  and/or  its  subsidiaries  to 
enter  into  guarantees,  obtain  letters  of 
credit,  ex!  end  credit,  enter  into 
guarantee  -type  expense  agreements  or 
otherwise  provide  credit  support  with 
respect  td  the  obligations  of  an  associate 
company  [(collectively.  "Guarantees"), 
in  the  ag^gate  amotint  not  to  exceed 
$3  billioni  any  time  outstanding; 

4.  Allegheny  to  exceed  the  Rule  53 
aggregateiinvestment  limitation  and  to 
utilize  a  portion  of  the  proceeds  of  the 
equity  issuances,  short-term  debt,  long- 
term  deblj  and  Guarantees  in  any 
combination  to  increase  its  "aggregate 
investmeiit"  (as  defined  in  rule  53(a)) 
up  to  $2  Billion  in  exempt  wholesale 
generatoii  ("EWGs")  and  foreign  utility 
companias  ("FUCOs")  imder  the  Act; 

5.  Allej  heny  and  certain  other 
subsidiar  es  ^  to  form  one  or  more  direct 
or  indirec  t  special  purpose  financing 
subsidiaries  that  will,  among  other 
things,  istue  debt  and/or  equity 
seciuities  and  loan  the  proceeds  to 
Alleghen  r,  AE  Supply,  and  the  Other 
Subsidiai  ies;  and 

6.  Allei  heny.  AE  Supply  and  the 
subsidiar  es  of  Allegheny  (other  than 
the  opera  ;ing  companies).*  whether  now 
existing  or  created  later  or  acquired,  to 
engage  inl  intra-system  financings  up  to 


$4  billio 
The  Fi: 
number 
conditio 
authoriz( 
applicab! 


ancing  Order  established  a 
f  financing  parameters  that  are 
s  to  the  financing  transactions 
in  that  order  and  that  are 
through  December  31,  2003. 
These  iniilude  a  requirement  that 
Allegheny'  maintain,  on  a  consolidated 
basis,  CO)  imon  equity  of  30  percent  of 
total  cap:  talization  and  that  AE  Supply 


Order,  the  ( ^pitalization  Order,  and  the  Trust 
Preferred  S  curities  Order,  Allegheny  currently  has 
$564  millio  i  of  unsecured  debt  outstanding  and  AE 
Supply  cun  ently  has  $1,927  billion  of  secured  debt 
and  $131  n  illion  of  unsecured  debt  outstanding 
(assuming  i  II  AE  Supply  letters  of  credit  were 
converted  i  ito  debt).  Allegheny  has  not  issued  any 
equity  secu  ities  to  date  under  the  authorization  of 
the  Financi  ig  Order. 

■>  The  din  ct  and  indirect  subsidiaries  of 
Allegheny,  jther  than  the  operating  companies  as 
defined  beltiw  and  AE  Supply,  are  referred  to  as  the 
"Other  Subsidiaries." 

*  Allegheiiy  has  three  regulated  electric  public 
utility  companies.  West  Penn  Power  Company 
("West  Penh"),  Monongahela  Power  Company 
("Monongapela  Power")  (Monongahela  Power  also 
has  a  regulited  natural  gas  utility  division  as  a 
result  of  itapurchase  of  West  Virginia  Power),  The 
Potomac  Eoison  Company  ("Potomac  Edison"),  and 
a  regulatedjpublic  utility  natural  gas  company. 
Mountaineer  Gas  Company,  which  is  a  wholly- 
owned  subsidiary  of  Monongahela  Power  (all 
collectively  doing  business  as  Allegheny  Power  and 
coUectivelj,  "Operating  Companies"). 

'  The  Fin^cing  Order  also  authorized  companies 
in  the  Allegheny  system  to  enter  into,  perform, 
purchase  a|id  sell  financial  instruments  intended  to 
manage  thfl  volatility  of  interest  rates  and  currency 
exchange  i^tes,  and  the  Other  Subsidiaries  to  pay 
dividends  i  lut  of  capital  and  imeamed  siuplus. 


individually  maintain  common  equity 
of  30  percent  of  total  capitalization.  In 
the  Capitalization  Order,  the 
Commission  modified  the  financing 
parameters  as  follows  ("Revised 
Financing  Conditions"): 

1.  The  common  equity  of  Allegheny, 
on  a  consolidated  basis,  will  not  fall 
below  28  percent  of  its  total 
capitalization;  and  the  common  equity 
of  AE  Supply,  on  a  consolidated  basis, 
will  not  fall  below  20  percent  of  its  total 
capitalization; 

2.  The  effective  cost  of  capital  on  any 
security  issued  by  Allegheny  or  AE 
Supply  will  not  exceed  competitive 
market  rates  available  at  the  time  of 
issuance  for  securities  having  the  same 
or  reasonably  similar  terms  and 
conditions  issued  by  similar  companies 
of  reasonably  comparable  credit  quality; 
provided  that  in  no  event  will  (a)  the 
interest  rate  on  any  debt  securities 
issued  under  a  bank  credit  facility 
exceed  the  greater  of  (i)  900  basis  points 
over  the  comparable  term  London 
Interbank  Offered  Rate  ("LIBOR") «  or 
(ii)  the  sum  of  9  percent  plus  the  prime 
rate  as  announced  by  a  nationally 
recognized  money  center  bank,  and  (b) 
the  interest  rate  on  any  debt  securities 
issued  to  any  other  financial  investor 
exceed  the  sum  of  12  percent  plus  the 
prime  rate  as  announced  by  a  nationally 
recognized  money  center  bank;  and 

3.  The  underwriting  fees, 
commissions  and  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issuance  of  any 
security  issued  by  Allegheny  or  AE 
Supply  will  not  exceed  the  greater  of  (a) 
five  percent  of  the  principal  or  total 
amount  of  the  securities  being  issued  or 
(b)  issuances  expenses  that  are  paid  at 
the  time  in  respecit  of  the  issuance  of 
secimties  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
similar  companies  of  reasonably 
comparable  credit  quality; 

4.  The  respective  financing 
transactions  will  not  be  subject  to  the 
requirement  to  maintain  either 
unsecured  long-term  debt  or  any 
commercial  paper  that  may  be  issued  at 
investment  grade  level;  and 

5.  The  Applicants  may  issue  short- 
term  and/or  long-term  debt  under 
circiunstances  when  the  debt,  upon 
issuance  is  either  unrated  or  is  rated 
below  investment  grade. 

Applicants  committed  in  their 
application  seeking  the  Capitalization 
Order  that  at  any  time  Allegheny's  ratio 
of  common  equity  to  total  capitalization 


^  It  should  be  noted,  however,  that  the  interest 
rate  applicable  after  the  occurrence  of  a  defoult  may 
be  increased  by  an  additional  increment,  typically 
200  basis  points. 
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is  not  at  least  30  percent,  neither 
Allegheny  nor  any  of  its  subsidiaries 
will  invest  or  commit  to  invest  any 
funds  in  any  new  projects  which  qualify 
as  EWGs  or  FUCOs  under  the  Act; 
provided,  however,  that  Allegheny  may 
increase  its  investment  in  EWGs  as  a 
result  of  the  qualification  of  existing 
projects  as  EWGs,  and  Allegheny  may 
make  additional  investments  in  an 
existing  EWG  to  the  extent  necessary  to 
complete  any  project  or  desirable  to 
preserve  or  enhance  the  value  of 
Allegheny's  investment  in  the  EWG.^ 
Allegheny  requested  the  Conunission  to 
reserve  jurisdiction  over  any  additional 
investment  by  Allegheny  and  its 
Subsidiaries  in  EWGs  and  FUCOs 
during  the  period  that  Allegheny's 
common  equity  ratio  is  below  30 
percent. 

Applicants  also  committed  that  at  any 
time  Allegheny's  ratio  of  common 
equity  to  total  capitalization  is  not  at 
least  30  percent,  neither  Allegheny  nor 
any  of  its  subsidiaries  will  invest  or 
commit  to  invest  any  funds  in  any  new 
energy-related  company  within  the 
meaning  of  rule  58  under  the  Act  ("Rule 
58  Company");  provided,  however,  that 
Allegheny  may  increase  its  investment 
in  an  existing  Rule  58  Company  to  the 
extent  necessary  to  complete  any  project 
or  desirable  to  preserve  or  enhance  the 
value  of  Allegheny's  investment  in  the 
company.  The  commitment  also 
stipulated  that  Allegheny  and/or  AE 
Supply  may  invest  in  one  or  more  new 
Rule  58  Companies  which  may  be 
created  in  connection  with  the 
restructiu-ing  and/or  reorganization  of 
the  existing  energy  trading  business  of 
AE  Supply  and  its  subsidiaries. 
Allegheny  requested  that  the 
Commission  reserve  jurisdiction  over 
any  additional  investment  by  Allegheny 
and  its  Subsidiaries  in  Rule  58 
Companies  during  the  period  that 
Allegheny's  common  equity  ratio  is 
below  30  percent. 

The  Capitalization  Order  also 
reserved  jurisdiction  over  (i)  the 
financing  authorizations  at  a  time  that 
the  common  equity  ratio  levels  of 
Allegheny  and  AE  Supply  were  below 
28  percent  and  20  percent,  respectively, 
and  (ii)  the  issuance  of  debt  securities 
at  an  interest  rate  in  excess  of  the 
modified  interest  rates.  In  the  Trust 
Preferred  Securities  Order,  the 


'The  existing  EWGs  in  which  Allegheny  and  its 
subsidiaries  have  investments  as  of  the  date  hereof 
are  as  follows:  Allegheny  Energy  Hunlock  Creek, 
LLC,  Hunlock  Creek  Energy  Ventures.  AE  Supply 
Gleason  Generating  Facility,  LLC,  AE  Supply 
Wheatland  Generating  Facility,  LLC,  AE  Supply 
Lincoln  Generating  Facility,  LLC,  Buchanan 
Generation,  LLC,  Acadia  Bay  Energy  Company  and 
Buchanan  Generation,  LLC. 


Commission  granted  the  Applicants' 
request  to  release  jurisdiction  over  the 
issuance  by  Allegheny  of  up  to  $325 
million  of  convertible  trust  preferred 
securities. 

hi  addition,  the  Capitalization  Order 
authorized  AE  Supply  to  pay  dividends 
out  of  capital  and  unearned  smplus  up 
to  $500  million  through  December  31, 
2003,  in  order  to  provide  Allegheny 
with  necessary  liquidity. 

The  Capitalization  Order  required  the 
Applicants  to  file  an  application  with 
the  Commission  if  they  wish  to  seek 
relief  fi-om  the  30  percent  common 
equity  requirement  after  December  31, 
2003  and  to  extend  the  Revised 
Financing  Conditions.  This  Amendment 
seeks  that  relief  and  extension  of  the 
Revised  Financing  Conditions, 
including  the  28  and  20  percent 
common  equity  requirements  applicable 
to  Allegheny  and  AE  Supply, 
respectively. 

This  Amendment  also  seeks 
continuation  of  authority  for  AE  Supply 
to  pay  dividends  out  of  capital  and 
unearned  siuplus  up  to  $500  million 
through  December  31,  2004.  Allegheny 
proposes  to  use  these  funds  to  pay  debt 
on  outstanding  indebtedness  and  for 
general  corporate  purposes.  Specifically, 
AE  Supply  8  will  declare  and  pay 
dividends  to  Allegheny  only  to  the 
extent  required  by  Allegheny  to  pay 
debt  service  on  outstanding 
indebtedness  which  becomes  payable 
beginning  the  first  quarter  of  2004  in  an 
aggregate  amount  of  up  to  $275  million. 
Applicants  seek  authority  for  AE  Supply 
to  pay  dividends  out  of  capital  and 
unearned  surplus  of  up  to  $275  million 
for  this  purpose  and  request  the 
Commission  to  reserve  jurisdiction  over 
the  remainder  of  AE  Supply's  $500 
dividend  authority. 

Allegheny  cqpmiits  that  any 
dividends  received  by  Allegheny  fi-om 
AE  Supply  will  be  used  solely  to  pay 
the  principal  of  and  interest  on  this 
indebtedness  and  none  of  the  amounts 
will  be  used  by  Allegheny  to  pay 
dividends  to  its  stockholders.  To  the 
extent  that  Allegheny  does  not  require 
proceeds  of  dividends  ft-om  AE  Supply 
to  pay  indebtedness  mi  Allegheny  during 
2004,  Applicants  request  that  the 
Commission  reserve  jurisdiction  over 
the  declaration  and  payment  of 
dividends  by  AE  Supply  out  of  capital 
and  unearned  surplus  up  to  an  aggregate 
amount  of  $500  million. 

Applicants  state  that  they  continue  to 
make  significant  progress  toward  the 


resolution  of  their  financial  difficulties. 
On  July  25,  2003.  Allegheny  completed 
its  private  placement  of  $300  million  of 
convertible  trust  preferred  securities,  as 
authorized  by  the  Trust  Preferred 
Securities  Order.  On  July  28,  2003,  AE 
Supply  annoimced  that  its  subsidiary, 
Alle^ny  Trading  Finance  Company 
("ATF")  had  entered  into  an  agreement 
to  sell  its  energy  supply  contract  with 
the  California  Department  of  Water 
Resources  (the  "CDWR  Contract")  and 
associated  hedge  transactions 
(collectively,  "West  Book")  to  J.  Aron  & 
Company  ("Aron"),  a  division  of  The 
Goldman  Sachs  Group,  for  $405  million, 
subject  to  adjustments  for  market  price 
changes  and  hedge  transactions  not 
transferred. 

On  September  15.  2003,  AE  Supply 
and  ATF  announced  that  they 
completed  the  sale  of  the  West  Book  to 
Aron  for  $354  million.  Much  of  the 
adjustment  fi-om  the  estimated  sale 
price,  previously  announced  on  July  28, 
2003,  is  attributable  to  contracts  with 
one  counterparty,  valued  at  $38.6 
million,  which  were  removed  bom  the 
sale  by  mutual  agreement  of  the  parties. 
Changes  in  the  mark-to-market  value  of 
the  remaining  contracts  at  closing  and 
reduction  in  the  number  of  remaining 
trades  assumed  by  Aron,  account  for  the 
rest  of  the  adjustment.  TTie  proceeds 
fi-om  the  sale  were  applied,  in  large  part, 
to  finance  the  termination  of  tolling 
agreements  with  Williams  Companies, 
Inc.  and  Las  Vegas  Cogeneration  n  and 
certain  related  hedging  arrangements.  In 
addition,  Allegheny  will  have 
deposited,  after  certain  escrow  funds  are 
released  and  pursuant  to  an 
authorization  by  certain  of  its  creditors, 
the  remainder  of  the  proceeds 
(estimated  to  be  approximately  $75 
million)  in  a  cash  collateral  account  for 
the  benefit  of  certain  of  its  lenders.^ 

Sale  of  the  West  Book  was  described 
in  the  Trust  Preferred  Securities 
Application  as.  along  with  the  sale  of 
the  securities  authorized  by  the  Trust 
Preferred  Securities  Order,  one  of  the 
major  components  of  Allegheny's  plan 
to  return  to  financial  health.  In  addition, 
AE  Supply  and  its  subsidiaries 
Allegheny  Energy  Supply  Conemaugh, 
LLC,  Allegheny  Energy  Supply  Hunlock 
Creek,  LLC.  and  Allegheny  Energy 
Supply  Development  Services,  LLC 
have  entered  into  asset  sales 


*  Since  AE  Supply  is  a  limited  liability  company, 
"dividend"  shall  include  for  this  purpose  any 
distribution  by  AE  Supply  in  respect  of  its 
membership  interests. 


'As  noted  in  the  amendments  submitted  in  this 
file  on  August  19  and  September  23,  2003.  as  a 
condition  to  closing,  Aron  escrowed  $71  million  of 
the  proceeds  pending  an  order  from  the 
Commission  authorizing  AE  Supply  to  undertake 
the  guarantees  connected  with  Uie  sale  of  the  West 
Book.  A  notice  of  this  amendment  was  issued  on 
September  23,  2003  (Holding  Co.  Act  Release  No 
27723). 
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agreements,  which  also  are  an  important 
part  of  this  plan. 

For  the  Commission,  by  the  Division  of 
bivestment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-29086  Filed  11-20-03;  8:45  am] 
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Salf-ftoguialory  Organizations;  Notice 
of  Rilng  and  Ofdar  Granting 
Accalarrtad  Approval  of  Propoaad 
Rule  Ctumge  by  the  American  Stocic 
Exchange  LLC  Relating  to  Trust 
CartMcatas  Linkad  to  a  Baslcet  of 
Invaaimant  Grade  Rxad  Income 
SacurMaa 

November  17,  2(X)3. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
22,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  wdth 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Conmiission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  approving  the  proposal 
on  an  accelerated  basis. 

L  Self-Regoiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  section  107A 
of  the  Amex  Company  Guide 
("Company  Guide"),  trust  certificates 
linked  to  a  basket  of  investment  grade 
fixed  income  debt  instruments. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
'  Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 


sections  A ,  B,  and  C  below,  of  the  most 
significan  aspects  of  such  statements. 

A.  Self-Re  julatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  3asis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  s  jction  107A  of  the  Amex 
Company  Suide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  caimot  be  readily  categorized 
under  theUisting  criteria  for  common 
and  prefeired  stocks,  bonds,  debentures, 
or  warran|s.3  The  Amex  proposes  to  list 
for  trading  under  section  107 A  of  the 
Company  Guide,  the  ABS  Securities. 
The  Exchange  proposes  to  list  and  trade 
imder  section  107A  of  the  Company 
Guide,  asset-backed  securities  ("ABS 
Securities.)  representing  ownership 
interests  in  the  Select  Notes  Trust  ZOOS- 
OS  ("Trust"),  a  special  purpose  trust  to 
be  formeq  by  Structured  Obligations 
Corporation  ("SOC")."  and  the  trustee  of 
the  Trust  biu-suant  to  a  trust  agreement, 
which  wiU  be  entered  into  on  the  date 
that  the  ^S  Securities  are  issued.  The 
assets  of  tne  Trust  will  consist  primarily 
of  a  basket  or  portfolio  of  up  to 
approximately  twenty-five  investment- 
grade  fixep-income  securities 
("Underling  Corporate  Bonds")  and  the 
United  StUtes  Department  of  Treasury 
STRIPS  or  securities  issued  by  the 
United  States  Department  of  the 
Treasury  ("Treasury  Securities")  or 
government  sponsored  entity  securities 
("GSE  Securities").  In  the  aggregate,  the 
component  seciu-ities  of  the  basket  or 
portfolio  will  be  referred  to  as  the 
"Underlying  Securities." 

The  ABJS  Securities  will  conform  to 
the  initial  listing  guidelines  under 
section  1(  7A  ^  and  continued  listing 


>  15  U.S.C.  788(b)(1). 
217CFR240.19b-4. 


^  See,  Sea  irities  Exchange  Act  Release  No.  27753 
(March  1, 1<  90],  55  FR  8626  (March  8, 1990)  (order 
approving  F  le  No.  SR-Aniex-89-29). 

■*  SOC  is  a  wholly-owned  special  purpose  entity 
of  ].F.  Morgi  n  Securities  Holdings  Inc.  and  the 
registrant  ui  der  the  Form  S-3  Registration 
Statement  (I  lo.  333-67188)  under  which  the 
securities  w  11  be  issued. 

^  The  initi  il  listing  standards  for  the  ABS 
Securities  n  quire:  (1)  A  minimum  public 
distribution  of  one  million  units;  (2)  a  minimum  of 
400  shareha  iders;  (3)  a  niyket  value  of  at  least  $4 
million;  and  (4)  a  term  ofat  least  one  year. 
However,  if  traded  in  thousand  dollar 
denominatii  ms,  then  there  is  no  minimum  holder 
requirement  In  addition,  the  listing  guidelines 
provide  thai  the  issuer  have  assets  in  excess  of  $100 
million,  sto(  Jdiolder's  equity  ofat  least  $10  million, 
and  pre-tax  fncome  of  at  least  $750,000  in  the  last 
fiscal  year  o^  in  two  of  the  three  prior  fiscal  years. 
In  the  case  <  f  an  issuer  which  is  unable  to  satisfy 
the  earning  ixiteria  stated  in  section  101  of  the 
Company  G  lide,  the  Exchange  pursuant  to  section 
107A  of  the  Company  Guide  will  require  the  issuer 
to  have  the  bllowing:  (1)  Assets  in  excess  of  $200 
million  and  stockholders'  equity  of  at  least  $10 
million;  or  2)  assets  in  excess  of  $100  million  and 
stockholdei  s'  equity  of  at  least  $20  million. 


guidelines  under  sections  1001-1003^ 
of  the  Company  Guide.  At  the  time  of 
issuance,  the  ABS  Securities  will 
receive  an  investment  grade  rating  from 
a  nationally  recognized  securities  rating 
organization  ("NRSRO").  The  issuance 
of  the  ABS  Securities  will  be  a 
repackaging  of  the  Underlying  Corporate 
Bonds  together  with  the  addition  of 
either  Treasury  Securities  or  GSE 
Securities,^  with  the  obligation  of  the 
Trust  to  make  distributions^  to  holders  of 
the  ABS  Securities  depending  on  the 
amount  of  distributions  received  by  the 
Trust  on  the  Underlying  Securities. 

However,  due  to  Uie  pass-through  and 
passive  nature  of  the  ABS  Securities,  the 
Exchange  intends  to  rely  on-the  assets 
and  stockholder  equity  of  the  issuers  of 
the  Underlying  Corporate  Bonds  as  well 
as  GSE  Securities,  rather  than  the  Trust 
to  meet  the  requirement  in  section  107A 
of  the  Company  Guide.  The  corporate 
issuers  of  the  Underlying  Corporate 
Bonds  and  GSE  Securities  will  meet  or 
exceed  the  requirements  of  section  107A 
of  the  Company  Guide.  The  distribution 
and  principal  amount/aggregate  market 
value  requirements  found  in  sections 
107A(b)  and  (c),  respectively,  will 
otherwise  be  met  by  the  Trust  as  issuer 
of  the  ABS  Securities.  In  addition,  the 
Exchange  for  j)urposes  of  including 
Treasury  Securities  will  rely  on  the  fact 
that  the  issuer  is  the  United  States 
Government  rather  than  the  asset  and 
stockholder  tests  foimd  in  section  107A. 

The  basket  of  Underljring  Securities 
will  not  be  managed  and  will  generally 
reiiiain  static  over  the  term  of  the  ABS 
Securities.  Each  of  the  Underlying 
Securities  provide  for  the  payment  of 
interest  on  a  semi-annual  basis,  but  the 


^The  Exchange's  contiiiued  listing  guidelines  are 
set  forth  in  sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  ABS  Securities,  the  Exchange  will  rely  on  the 
guidelines  for  bonds  in  section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  firom  the  list,  a  seoirity  if  the  aggregate 

/fioarket  value  or  the  principal  amounmf  bonds 
publicly  held  is  less  than  $400,000. 

'  A  GSE  Security  is  a  sectirity  that  is  issued  by 
a  government-sponsored  entity  such  as  Federal 
National  Mortgage  Association  ("Fannie  Mae"), 
Federal  Home  Loan  Mortgage  Corporation  ("Freddie 
Mac").  Student  Loan  Marketing  Association  ("Sallie 
Mae"),  the  Federal  Home  Loan  Banks  and  the 
Federal  Farm  Credit  Banks.  All  GSE  Security  debt 
is  sponsored  but  not  guaranteed  by  the  Federal 
government,  whereas  government  agencies  such  as 
Govenunent  National  Mortgage  Association 
("Ginnie  Mae")  are  divisions  of  the  United  States 
government  whose  securities  are  backed  by  the  full 
faith  and  credit  of  the  United  States. 
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ABS  Securities  will  provide  for  monthly 
or  quarterly  distributions  of  interest. 
Neither  the  Treasury  Securities  or  GSE 
Securities  will  make  periodic  payments 
of  interest."  The  Exchange  represents 
that,  to  alleviate  this  cash  flow  timing 
issue,  the  Trust  will  enter  into  an 
interest  distribution  agreement 
("Interest  Distribution  Agreement")  as 
described  in  the  prospecttis  supplement 
related  to  the  ABS  Securities 
("Prospectus  Supplement").^  Principal 
distributions  on  the  ABS  Securities  are 
expected  to  be  made  on  dates  that 
correspond  to  the  maturity  dates  of  the 
Underlying  Securities,  (i.e.,  the 
Underlying  Corporate  Bonds  and 
Treasury  Securities  or  GSE  Securities). 
However,  some  of  the  Underlying 
Securities  may  have  redemption 
provisions  and  in  the  event  of  an  early 
redemption  or  other  liquidation  [e.g., 
upon  an  event  of  default)  of  the 
Underlying  Seciuities.  the  proceeds 
from  such  redemption  (including  any 
make-whole  premiimi  associated  with 
such  redemption)  ot  liquidation  will  be 
distributed  pro  rata  to  the  holders  of  the 
ABS  Securities.  Each  Underlying 
Corporate  Bond  will  be  issued  by  a 
corporate  issuer  and  purchased  in  the 
secondary  market. 

In  the  case  of  Treasury  Securities,  the 
TVust  will  either  purchase  the  securities 
directly  from  primary  dealers  or  in  the 
secondary  market,  which  consists  of 
primary  dealers,  non-primary  dealers, 
customers,  financial  institutions,  non- 
financial  institutions  and  individuals. 
Similarly,  in  the  case  of  GSE  Securities, 
the  Trust  will  either  purchase  the 
securities  directly  from  the  issuer  or  in 
the  secondary  market 

Holdras  of  the  ABS  Securities 
generally  will  receive  interest  on  the 
face  value  in  an  amount  to  be 
determined  at  the  time  of  issuance  of 
the  ABS  Securities  and  disclosed  to 
investors.  The  rate  of  interest  payments 
will  be  based  upon  prevailing  interest 
rates  at  the  time  of  issuance  and  made 
to  the  extent  that  coupon  payments  are 
received  fit»m  the  Underl3dng  Securities. 
Distributions  of  interest  will  be  made 
monthly  or  quarterly.  Investors  will  also 


*  A  stripped  fixed  income  security,  such  as  a 
TieasHiy  Security  or  GSE  Security,  is  a  security  that 
i«  separated  into  iu  periodic  interest  paymenU  and 
principal  repayment.  The  separate  strips  are  then 
sold  individually  as  zero  coupon  securities 
providing  investors  with  a  wide  choice  of 
alternative  maturities. 

»  Pursuant  to  the  Interest  Distribution  Agreement, 
shortfalls  in  the  amounts  available  to  pay  monthly 
or  quarterly  interest  to  holders  of  the  ABS 
Securities  due  to  the  Underlying  Seciirities  paying 
interest  semi-annually  will  be  made  to  the  Trust  by 
)P  Morgan  Chase  Bank  or  one  of  its  affiliates  and 
will  be  repaid  out  of  future  cash  flow  received  by 
the  Trust  from  the  Underiying  Securities. 


be  entitled  to  be  repaid  the  principal  of 
their  ABS  Securities  bom  the  proceeds 
of  the  principal  payments  on  the 
Underlying  Securities.  i°  The  payout  or 
return  to  investors  on  the  ABS 
Securities  wll  not  be  leveraged. 

The  ABS  Securities  will  mature  on 
the  latest  maturity  date  of  the 
Underlying  Securities.  Holders  of  the 
ABS  Securities  will  have  no  direct 
ability  to  exercise  any  of  the  rights  of  a 
holder  of  an  Underlying  Corpcnate 
Bond;  however,  holders  of  the  ABS 
Securities  as  a  group  will  have  the  right 
to  direct  the  Trust  in  its  exercise  of  its 
rights  as  holder  of  the  Underlying 
Securities. 

The  proposed  ABS  Securities  are 
virtually  identical  to  a  product  currently 
listed  and  traded  on  the  Exchange.  >> 
The  only  difference  being  the  actual 
Underlying  Securities  in  the  basket  of 
investment  grade  fixed-income 
securities.  Accordingly,  the  Exchange 
proposes  to  provide  for  the  listing  and 
trading  of  the  ABS  Securities  where  the 
Undwlying  Seciuities  meet  the 
Exchange's  Bond  and  Debenture  Listing 
Standards  set  forth  in  section  104  of  the 
Amex  Company  Guide.  The  Exchange 
represents  that  all  of  the  Underlying 
Seciuities  in  the  proposed  basket  will 
meet  or  exceed  these  listing  standards. 
"Ilie  Exchange's  Bond  and  Debenture 
Listing  Standards  in  section  104  of  the 
Company  Guide  provide  for  the  listing 
of  individual  bond  ot  debenture 
issuances  provided  the  issue  has  an 
aggregate  market  value  or  principal 
amoimt  of  at  least  $5  million  and  any 
of:  (1)  The  issuer  of  the  debt  security  has 
equity  securities  listed  on  the  Exchange 
(or  on  the  New  York  Stock  Exchange 
("NYSE")  or  on  the  Nasdaq  National 
Market  ("Nasdaq"));  (2)  an  issuer  of 
equity  securities  listed  on  the  Exchange 
(or  on  the  NYSE  or  on  the  Nasdaq) 
directly  or  indirectly  owns  a  majority 
interest  in,  or  is  imder  common  control 
witii,  the  issuer  of  the  debt  security;  (3) 
an  issuer  of  equity  securities  listed  on 
the  Exchange  (or  on  the  NYSE  or  on  the 
Nasdaq)  has  guaranteed  the  debt 
security;  (4)  an  NRSRO  has  assigned  a 


'"The  Underlying  Securities  may  drop  out  of  the 
basket  upon  maturity  or  upon  pajmnent  default  or 
acceleration  of  the  maturi^  date  for  any  default 
other  than  payment  default.  See  Prospectus  for  a 
schedule  of  the  distribution  of  interest  and  of  the 
principal  upon  maturity  of  each  Undo-lying 
Security  and  for  a  description  of  payment  default 
and  acceleration  of  the  maturity  date. 

' '  See  Securities  Exchange  Act  Release  Nos. 
4S312  (August  8,  2003),  68  FR  48970  (August  15, 
2003)  (SR-Ainex-2003-69):  47884  (May  16,  2003) 
68  FR  28305  (May  23.  2003)  (SR-Amex-2003-37); 
47730  (April  24,  2003),  68  FR  23340  (May  1,.2003) 
(SR-Amex-2003-2S);  46923  (November  27,  2002), 
67  FR72247  (December  4,  2002)  (SR-Amex-2002- 
92);  and  46835  (November  14.  2002).  67  FR  70271 
(November  21,  2002)  (SR-Amex-2002-70). 


current  rating  to  the  debt  security  that 
is  no  lower  than  an  S&P  Corporation 
("S&P")  "B"  rating  or  equivalent  rating 
by  another  NRSRO;  or  (5)  or  if  no 
NRSRO  has  assigned  a  rating  to  the 
issue,  an  NRSRO  has  currently  assigned 
(i)  an  investment  grade  rating  to  an 
immediately  senior  issue  or  (ii)  a  rating 
that  is  no  lower  than  a  SftP  "B"  rating 
or  an  equivalent  rating  by  another 
NRSRO  to  a  pari  passu  or  junior  issue. 
In  addition  to  the  Exchange's  Bond 
and  Debenture  Listing  Standards,  an 
Underlying  Security  must  also  be  of 
investment  grade  quality  as  rated  by  an 
NRSRO  and  at  least  75%  of  the 
imderlying  basket  is  required  to  contain 
Underlying  Securities  from  issuances  of 
$100  million  or  more.  The  maturity  of 
each  Underlying  Security  is  expected  to 
match  the  payment  of  principal  of  the 
ABS  Securities  with  the  maturity  date  of 
the  ABS  Securities  being  die  latest 
maturity  date  of  the  Undwlying 
Securities.  Amortization  of  the  ABS 
Securities  will  be  based  on  (1)  the 
reflective  maturities  of  the  Underlying 
Securities,  including  Treasury 
Securities  or  GSE  Securities,  (2) 
principal  payout  amounts  reflecting  the 
pro-rata  principal  amount  of  maturing 
Underlying  Securities,  and  (3)  any  early 
redemption  or  liquidation  of  the 
Underl]ring  Securities,  including 
Treasury  Securities  or  GSE  Securities. 

Investors  will  be  able  to  obtain  the 
prices  for  tile  Underlying  Securities  . 
through  Bloomberg  L.P.  or  other  market 
vendors,  including  the  lnx>ker-dealer 
through  whom  the  investor  purchased 
the  ABS  Securities.  12  in  addition.  The 
Bond  Market  Association  ("TBMA") 
provides  links  to  price  and  otho-  bond 
information  sources  on  its  investor  web 
site  at  http:// 

www.investingmbonds.com.  Transaction 
prices  and  volume  data  for  the  most 
actively  traded  bonds  on  the  exchanges 
are  also  published  daily  in  newspapers 
and  on  a  variety  of  financial  websites. 
The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  Trade  Reporting 
and  Compliance  Engine  ("TRACE")  also 
will  help  investors  obtain  transaction 
information  for  most  corporate  debt 
securities,  such  as  investment  grade 
corporate  bonds.  ^^  poj  ^  ^  investors 


"  The  prices  of  Underiying  Securities  generally 
will  be  determined  by  one  or  more  market  makers 
in  accordance  %«rith  applicable  law  and  Exchange's 
rules. 

"  See  Securities  Exchange  Act  Release  No.  43873 
(January  23,  2001),  66  FR  8131  (January  29,  2001). 
Investors  are  able  to  access  TRACE  information  at 
http://www.nasdbondinfo.com/. 
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can  have  access  to  intra-day  bellwether 
quotes.'* 

Price  and  transaction  information  for 
Treasury  Securities  and  GSE  Seciirities 
may  also  be  obtained  at  http:// 
publicdebt.treas.gov  and  http:// 
www.govpj^com,  respectively.  Price 
quotes  are  also  available  to  investors  via 
proprietary  systems  such  as  Bloomberg,   ^ 
Reuters  and  Dow  Jones  Telerate. 
Valuation  prices  '^  and  analytical  data 
may  be  obtained  through  vendors  such 
as  Bridge  Information  Systems,  Muller 
Data,  Capital  Management  Sciences, 
Interactive  Data  Corporation  and  Barra. 

The  ABS  Securities  will  be  listed  in 
$1,000  denominations  with  the 
Exchange's  existing  debt  floor  trading 
rules  applying  to  trading.  First,  pursuant 
to  Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  the  ABS  Securities.'^ 
Second,  the  ABS  Securities  will  be 
subject  to  the  debt  margin  rules  of  the 
Exchange.'^  Third,  the  Exchange  will, 
prior  to  trading  the  ABS  Securities, 
distribute  a  circular  to  the  membership 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  smtability 
recommendations)  when  handling 
transactions  in  the  ABS  Securities  and 
h^hlighting  the  special  risks  and 
characteristics  of  the  ABS  Securities. 
With  respect  to  suitability 
recommendations  and  risks,  the 
Exchange  will  require  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  ABS  Securities:  (1)  To  determine 
that  such  transaction  is  suitable  for  the 
customer,  and  (2)  to  have  a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of 
such  transaction. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the  ABS 
Securities.  Specifically,  the  Amex  will 
rely  on  its  existing  surveillance 
procediues  governing  debt,  which  have 


'^Ccnporate  prices  are  available  at  20-minute 
intervals  firom  Capital  Management  Services  at 
http://www.bondvu.com/. 

>s  "Valuation  Prices"  refer  to  an  estimated  price 
that  has  been  determined  based  on  an  analytical 
evaluation  of  a1x>nd  in  relation  to  similar  bonds 
that  have  traded.  Valuation  prices  are  based  on 
bond  characteristics,  market  performance,  changes 
in  the  level  of  interest  rates,  market  expectations 
■nd  other  foctors  that  influence  a  bond's  value. 

I*  Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts,  relative  to 
evety  customer  and  to  every  order  or  account 
■cceptod. 

>' See  Amex  Rule  462. 


been  deei  aed  adequate  under  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy,  which  prohibits  the 
distributibn  of  material,  non-public 
information  by  its  employees. 

2.  Statute  ry  Basis 

The  Ex  :hange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  '^  in  general  and 
furthers  the  objectives  of  section 
6(b)(5)'9  n  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipuli  live  acts  and  practices, 
promote  j  ust  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  tlie  mechanisms  of  a  fi«e  and 
open  maoiet  and  a  national  market 
system,  a  ad,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-R(  gulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Ex  :hange  does  not  believe  that 
the  prop(  sed  rule  change  will  impose 
any  burd  m  on  competition. 

C.  Self-Ri  fgulatory  Organization's 
Statemei  t  on  Comments  on  the 
Proposeii  Rule  Change  Received  From 
MemberSf  Participants  or  Others 

E>  changi 


;e  did  not  receive  any 
mments  on  the  proposed  rule 


The 
written  ap 
change 

m.  Solidtation  of  Comments 


Interes  ted  persons  are  invited  to 
submit  V  ritten  data,  views  and 
argiunenis  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  if  consistent  with  the  Act. 
Persons^aking  written  submissions 
should  f^e  six  copies  thereof  with  the 
Secretar]^,  Securities  and  Exchange 
Commisjioh,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendm  ants,  all  written  statements 
with  res  »ect  to  the  proposed  rule 
change  t  lat  are  filed  with  the 
Commisi  ion,  and  all  written 
commiu:  ications  relating  to  the 
propose*  I  rule  change  between  the 
Commis;  lion  and  any  person,  other  than 
those  tht  t  may  be  withheld  bova  the 
public  ii  1  accordance  with  the 
provisio  is  of  5  U.S.C.  552,  will  be 
availabli  for  inspection  and  copying  in 
the  Com  mission's  Public  Reference 
Room.  C  Dpies  of  such  filing  will  also  be 
availably  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submiss  ons  should  refer  to  the  File  No. 
SR-Am<  x-2003-92  and  should  be 
submitt*  d  by  December  12,  2003. 


'•isu.; 
"15U.: 


.C.  78f[b). 
C  78f[b)(5). 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b)(5)  of  the  Act.^o  The 
Commission  finds  that  this  proposal  is 
similar  to  several  approved  equity- 
linked  instruments  ciurently  listed  and 
traded  on  the  Amex.^'  Accordingly,  the 
Commission  finds  that  the  listing  and 
trading  of  the  ABS  Securities  is 
consistent  with  the  Act  and  will 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and,  in  general,  protect  investors  and 
the  public  interest  consistent  with 
section  6(b)(5)  of  the  Act.22 

As  described  more  fully  above,  the 
ABS  securities  are  asset-backed 
seciuities  and  represent  a  repackaging  of 
the  Underlying  Corporate  Bonds 
together  with  the  addition  of  either 
Treasury  Securities  or  GSE  Securities, 
subject  to  certain  distribution  of  interest 
obligations  of  the  Trust.  The  ABS 
Securities  are  not  leveraged 
instruments.  The  ABS  Securities  are 
debt  instruments  whose  price  will  still 
be  derived  and  based  upon  the  value  of 
the  Underljing  Securities.  The 
Exchange  represents  that  the  value  of 
the  Underlying  Securities  will  be 
determined  by  one  or  more  market 
makers,  in  accordance  with  Exchange 
rules.  Investors  are  guaranteed  at  least 
the  principal  amount  that  they  paid  for 
the  Underlying  Securities.  In  addition, 
each  of  the  Underlying  Corporate  Bonds 
will  pay  interest  on  a  semi-annual  basis 
while  die  ABS  securities  themselves 
will  pay  interest  on  a  monthly  or 
quarterly  basis,  pursuant  to  the  Interest 
Distribution  Agreement.  Neither  the 
Treasury  Securities  or  GSE  Securities 
will  make  periodic  payments  of 
interest.23  In  addition,  the  ABS 
securities  will  mature  on  the  latest 
maturity  date  of  the  Underlying 
Securities.^*  However,  due  to  tibe  pass- 


2' See  supro  note  11.  ~ 

22 15  U.S.C  7B£[b)(S).  In  approving  this  rule,  the 
Conunission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  fiormation.  15  U.S.C.  78c(f). 

"  See  supra  note  8. 

z«The  Commission  notes,  however,  that  the 
Exchange  has  represented  that  the  Underlying 
Securities  may  (bop  out  of  the  basket  upon  maturity 
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through  nature  of  the  ABS  Securities, 
the  level  of  risk  involved  in  the 
purchase  or  sale  of  the  ABS  Securities 
is  similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  ABS  Securities.  In 
particular,  by  imposing  the  hybrid 
listing  standards,  suitabihty,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  the  ABS  Securities. 
Moreover,  the  Commission  notes  that 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with  the 
ABS  Secmities. 

The  Commission  notes  that  the  ABS 
Securities  are  dependent  upon  the 
individual  credit  of  the  issuers  of  the 
Underlying  Seciuities.  To  some  extent 
this  credit  risk  is  minimized  by  the 
Exchange's  listing  standards  in  section 
107A  of  the  Company  Guide  which 
provide  that  only  issuers  satisfying  asset 
and  equity  requirements  may  issue 
securities  such  as  the  ABS  Securities.  In 
addition,  the  Exchange's  "Other 
Securities"  listing  standards  further 
provide  that  there  is  no  minimum 
holder  requirement  if  the  securities  are 
traded  in  thousand  dollar 
denominations.25  The  Commission 
notes  that  the  Exchange  has  represented 
that  the  ABS  Securities  will  be  listed  in 
$1000  denominations  with  its  existing 
debt  floor  trading  rules  applying  to  the 
trading."  In  any  event,  financial 
information  regarding  the  issuers  of  the 
Underlying  Securities  will  be  publicly 
available.26 

Due  to  the  pass-through  and  passive 
natiure  of  the  ABS  Securities,  the 
Commission  does  not  object  to  the 
Exchange's  reliance  on  the  assets  and 
stockholder  equity  of  the  Underlying 
Securities  rather  than  the  Trust  to  meet 
the  requirement  in  section  107A  of  the 
Company  Guide.  The  Commission  notes 
that  the  distribution  and  principal 
amount/aggregate  market  value 


or  upon  payment  default  or  acceleration  of  the 
maturity  date  for  any  default  other  than  pajrment 
default.  See  Prospectus  for  a  schedule  of  the 
distribution  of  interest  and  of  the  principal  upon 
maturity  of  each  Underlying  Security  and  for  a 
description  of  payment  default  and  acceleration  of 
the  maturity  date.  Telephone  conversation  between 
Jeffrey  P.  Bums,  Assistant  General  Counsel,  Amex, 
and  Ronesha  A.  Butler,  Attorney,  Division, 
Commission,  on  November  12,  2003. 

^5  See  Company  Guide  section  107A. 

^*The  ABS  Securities  will  be  registered  under 
section  1 2  of  the  Act. 


requirements  found  in  sections  107A(b) 
and  (c),  respectively,  will  otherwise  be 
met  by  the  Trust  as  issuer  of  the  ABS 
Securities.  Thus,  the  ABS  Securities 
will  conform  to  the  initial  listing 
guidelines  under  section  107A  and 
continued  listing  guidelines  under 
sections  1001-1003  of  the  Company 
Guide,  except  for  the  assets  and 
stockholder  equity  characteristics  of  the 
Trust.  At  the  time  of  issuance,  the 
Commission  also  notes  that  the  ABS 
Securities  will  receive  an  investment 
grade  rating  from  an  NRSRO. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  ABS  Securities 
should  not  unduly  impact  the  market 
for  the  Underlying  Securities  or  raise 
manipulative  concerns.  As  discussed 
more  fully  above,  the  Exchange 
represents  that,  in  addition  to  requiring 
the  issuers  of  the  Underlying  Securities 
meet  the  Exchange's  section  107A 
listing  requirements  (in  the  case  of 
Treasiuy  securities,  the  Exchange  will 
rely  on  the  fact  that  the  issuer  is  the  U.S. 
Government  rather  than  the  asset  and 
stt>ckholder  tests  found  in  section 
107A),  the  Underlying  Seciu-ities  will  be 
required  to  meet  or  exceed  the 
Exchemge's  Bond  and  Debenture  Listing 
Standards  piu-suant  to  section  104  of  the 
Amex's  Company  Guide,  which  among 
other  things,  requires  that  underlying 
debt  instnmient  receive  at  least  an 
investment  grade  rating  of  "B"  or 
equivalent  from  an  NRSRO. 
Furthermore,  at  least  75%  of  the  basket 
is  required  to  contain  Underlying 
Securities  fix)m  issuances  of  $100 
million  or  more.  The  Amex  also 
represents  that  the  basket  of  Underiying 
Seciu-ities  will  not  be  managed  and  will 
remain  static  over  the  term  of  the  ABS 
securities.  In  addition,  the  Amex's. 
surveillance  procedures  will  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 

The  Commission  notes  that  the 
investors  may  obtain  price  information 
on  the  Underlying  Securities  through 
market  venders  such  Bloomberg,  L.P.,  or 
though  websites  such  as 

http://www.investinginbonds.com  [for 
Underlying  Corporate  Bonds)  and 
http://publicdebt.treas.gov  and 
http://www.govpx.com  (for  Treasury 
Securities  and  GSE  Securities, 
respectively). 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  product  is  similar  to  sieveral  other 
asset-backed  instruments  currently 


listed  and  traded  on  the  Amex.^^  The 
Commission  believes  that  the  ABS 
Securities  will  provide  investors  with 
an  additional  investment  choice  and 
that  accelerated  approval  of  the 
proposal  will  allow  investors  to  begin 
trading  the  ABS  Securities  promptly. 
Additionally,  the  ABS  Securities  will  be 
listed  pursuant  to  Amex's  existing 
hybrid  seciuity  listing  standards  as 
described  above.  Based  on  the  above, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  sections 
6(b)(5)  and  19(b)(2)  of  the  Act  28  to 
approve  the  proposal  on  an  accelerated 
basis. 

V.  Conclusion 

Is  it  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Amex-2003- 
92)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'o 

Mai^aret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-29153  Filed  11-20-03;  8:45  amj 
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Income  Clearing  Corporation;  Notice  of 
Filing  of  Proposed  Rule  Change  To 
Amend  the  Fixed  Income  Clearing 
Corporation's  Cross-Margining 
Agreements  Withihe  Chicago 
Mercantile  Exchange,  BrokerTec 
Clearing  Company,  and  the  Board  of 
Trade  Clearing  Corporation  and  To 
Eliminate  the  Cross-Margining 
Agreement  With  the  New  Yoric  Clearing 
Corporation 

November  1 7 ,  2003 . 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  6,  2003,  the  Fixed  Income 
Clearing  Corporation  ("FICC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  in  Items 
I,  n,  and  ni  below,  which  items  have 
been  prepared  primarily  by  FICC.  The 
Commission  is  publishing  this  notice  to 


^' See  supro  note  11. 

2815  U.S.C.  78f(b}(5)  and  78s(b)(2). 

»15  U.S.C.  78o-30))(6)  and  78s(b)(2). 

M 17  CFR  200.30-3(aKl2). 

'  15  U.S.C.  7es(b)(l). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rul«  Change 

FICC  is  seeking  to  amend  its  cross- 
margining  agreements  with  the  Chicago 
Mercantile  Exchange  ("CME"). 
BrokerTec  Clearing  Company  ("BCC"), 
and  the  Board  of  Trade  Clearing 
Corporation  ("BOTCC")  and  to 
eliminate  its  cross-margining  agreement 
with  the  New  York  Clearing  Corporation 
("NYCC"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FICC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  FICC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ote  Proposed  Rule 
Change 

1.  New  Cross-Margining  Agreement 
With  CME 

Through  its  Government  Seciuities 
Division  ("GSD"),  FICC  has  a  cross- 
margining  arrangement  with  CME.^ 
FICC  is  proposing  to  terminate  its 
existing  cross-margining  agreement  with 
CME  and  to  enter  into  a  new  cross- 
margining  agreement  with  the  CMEL 
("New  FICC-<:ME  Agreement")  to 
reflect  the  fact  that,  as  of  January  2, 
2004,  the  CME  will  begin  clearing 
certain  Treasury  and  Agency  futures 
contracts  and  options  on  futures 
contracts  that  are  traded  on  the  Chicago 
Board  of  Trade  ("CBOT")  and  are 
currently  cleared  by  BOTCC.  Under  the 
New  FICC-CME  Agreement,  the  FICC 
products  that  will  be  eligible  for  cross- 
margining  will  be  Treasury  securities 
that  fall  into  the  GSD's  offset  classes  A 
through  G  and  GCF  Repo  Treasury 
seciirities  with  equivalent  remaining 
maturities  and  non-mortgage-backed 
Agency  securities  that  fall  into  the 
GSD's  offset  classes  e  and  f  and  GCF 
Repo  non-mortgage-backed  Agency 
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seciurities  with  equivalent  remaining 
matiu-ities.  The  CME  products  that  will 
be  eligible  for  cross-margining  will  be  of 
two  types  (i)  the  products  currently 
eligible  under  the  existing  arrangement 
between  f  ICC  and  CME  which  are 
Eurodoll^'  futures  contracts  with  ranges 
in  maturity  from  3  months  to  10  years 
and  options  on  such  futiu'e  contracts 
cleared  b^  CME  and  (ii)  the  CBOT 
products  tvhich  are  Two- Year  Treasiuy 
Note  Futiires  contracts  and  options 
thereon,  five- Year  Treasury  Note 
Futures  contracts  and  options  thereon. 
Ten- Year  Treasury  Note  Futures 
contracts  ^d  options  thereon,  Thirty- 
Year  Treasury  Bond  Futures  contracts 
and  options  thereon.  Five- Year  Agency 
Note  Futures  contracts  and  options 
thereon,  ^d  Ten- Year  Agency  Note 
Futures  contracts  and  options  thereon  to 
be  cleued  by  CME. 

No  significant  changes  are  being 
proposed  to  the  existing  FICC-CME 
cross-maigining  arrangement  other  than 
the  addi£n  of  the  CBOT  products  and 
certain  FICC  products  as  discussed  in 
more  detail  below.  The  key  aspects  of 
the  cross-anargining  arrangement,  most 
notably,  ^e  calculation  of  the  cross- 
margining  reduction  and  the  loss 
sharing  pl-ovisions  in  the  event  of  a 
participa|it  default  are  not  being 
amended, 

2.  Key  Pr  )posed  Changes  to  the  Existing 
Cross-Ma  rgining  Agreement  Between 
FICC  and  CME 

The  ad  lition  of  the  CBOT  products 
has  necei  sitated  new  definitions  for 
"CBOT  Higible  Products,"  "CME 
Eligible  Ftoducts,"  and  "FICC  Eligible 
Products  "  as  well  as  Offset  Class  tables 
for  these  products  in  Appendix  B  of  the 
agreement. 

AppenHix  B  of  the  FICC-CME 
Agreem^t  is  also  being  amended  to 
include  FICC's  GCF  Repo  Treasiuy  and 
non-morjgage-backed  Agency  products 
in  the  cress-margining  arrangement.'*  By 
the  effective  date  of  the  New  FICC-CME 
Agreemetit,  FICC  will  be  margining  its 
GCF  Rep  3  Treasury  and  non-mortgage- 
backed  /  gency  products  based  upon  the 
specific  \  mderlying  collateral,  as 
opposed  to  the  current  system  of 
marginii  g  these  products  based  upon 
the  long(  St  maturity  of  eligible 
imderlyi  ig  collateral.^  Therefore,  these 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  FICC. 

^Securities  Exchange  Act  Release  No.  44301  (May 
11. 2001).  66  FR  28207  (May  22,  2001)  (File  No.  SR- 
GSCX>-0O-13]. 


GCF  Repo  products  can  now  be 
included  in  the  cross-margining 
arrangement  because  they  will  no  longer 
be  margined  at  a  generic  rate  but  rather 
at  a  specific  rate  based  on  the  actual  _ 
imderlying  Treasury  and  Agency 
collateral. 

As  is  the  case  with  the  ciurent 
agreement  between  FICC  and  CME,  the 
parties  provide  in  the  New  FICC-CME 
Agreement  that  they  will  agree  from 
time  to  time  in  a  separate  writing  on  the 
disallowance  factors  that  will  be  used  in 
the  cross-margining  arrangement.  The 
disallowance  factors  that  will  be  used 
upon  implementation  of  the  new 
arrangement  are  the  ones  set  forth  as 
examples  in  Appendix  B  to  the  New 
FICC-CME  Agreement.  The 
disallowance  foctors  between  FICC 
eligible  products  and  CME  eligible 
products  (i.e..  Eurodollar  products)  have 
not  changed.  A  new  disallowance  factor 
table  has  been  added  for  cross- 
margining  of  FICC  eligible  Treasury  and 
Agency  products  with  CBOT  Treasury 
and  Agency  eligible  products.^ 

Appendix  C  of  the  current  agreement 
which  sets  forth  the  methodology  for 
converting  CME  eligible  products  into 
Treasury  cash  equivalents  for  purposes 
of  ultimately  calculating  the  cross- 
margining  reduction  has  been  made  into 
Appendix  Cl  and  a  new  Appendix  C2 
has  been  added  which  contains  the 
methodology  for  converting  the  CBOT 
eligible  products  into  Treasiuy  cash 
equivalents.  This  is  identical  to  the 
methodology  contained  in  the  BOTCC 
and  BCC  cross.-margining  agreements. 

The  existing  agreement  between  FICC 
and  CME  provides  for  a  "Maximization 
Pajmient"  which  is  a  cross-guaranty 
provision  that  sets  forth  a  mechanism 
for  a  clearing  organization  with  a 
remaining  surplus  after  all  guaranty 
payments  in  relation  to  cross-margining 
have  been  made  ("Aggregate  Net 
Surplus")  to  distribute  fimds  to  one  or 
more  cross-margining  partners  with 
remaining  losses.  The  New  FICC-CME 
Agreement  will  make  it  clear  that:  (i) 
The  Maximization  Payment  is  also  a 
guaranty  payment  (albeit  outside  of 
cross-margining,  arising  out  of  the 
"Maximization  Payment  Guaranty")  and 
(ii)  the  defaulting  member  would  have 
a  reimbursement  obligation  with  respect 
to  such  payment  ("Maximization 


'*  This  an  endment  is  also  being  proposed  with 
respect  to  t  le  GCF  Repo  Treasury  products  and  the 
BCC  cross-]  aargining  arrangement  as  discussed 
below. 

^  Becaus(  of  a  previous  inability  to  obtain  timely 
data  on  the  actual  instruments  posted  in  support  of 
GCF  Repo  ]  tositions,  the  GSD  has  calculated 
affected  mtmbers'  Clearing  Fund  requirements 
based  upoq  the  assumption  that  collateral  providers 
have  assigded  to  each  generic  CUSIP  the  most 
volatile  (1.4,  the  longest  maturity)  collateral  eligible. 


The  GSD  has  been  in  the  process  of  developing 
improvements  to  the  current  margining 
methodology.  By  the  effective  date  of  the  proposed 
rule  change,  the  GSD  wiU  be  able  to  identify  the 
specific  CUSIP  posted  in  calculating  a  member's 
Clearing  Fund  requirement  related  to  its  Treasury 
and  Agency  GCF  Repo  activity. 

^  FICC  has  computed  and  tested  disallowance 
factors  that  will  be  applicable  to  each  potential  pair 
of  positions  being  offset. 
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Reimbursement  Obligation").  This 
means  that  should  a  clearing 
'  organization  become  obligated  to  pay 
the  Maximization  Payment,  it  may  rely 
on  the  defaulting  member's  collateral  to 
do  so.'' 

A  provision  has  been  added  to  the 
New  FICC-CME  Agreement  to  take  into 
accoimt  that  a  regulator  or  other  entity 
having  supervisory  authority  over  FICC 
or  CME  may  for  safety  and  soimdness 
purposes  direct  the  clearing 
organization  not  to  liquidate  a 
defaulting  member  or  to  partially 
liquidate  such  member.  In  order  to 
prevent  the  affected  clearing 
organization  from  being  penalized 
under  the  agreement  for  failing  to 
liquidate  or  partially  liquidating  the 
member  in  this  type  of  situation,  the  last 
two  paragraphs  of  section  7(d)  of  the 
New  FICC-CME  Agreement  will  provide 
that  the  affected  clearing  organization 
would  be  deemed  to  have  a  cross- 
margin  gain  equal  to  the  base  amount  of 
the  guaranty  (i.e.,  cross-margining 
reduction)  or  a  pro  rated  amount  of  the 
base  amoimt  of  the  guaranty  in  a  partial 
liquidation  scenario. 

A  sentence  has  been  added  to  section 
7(h)  making  clear  that  the  clearing 
organizations  have  seciuity  interests  in 
the  "Aggregate  Net  Surplus,"  a  large 
component  of  which  would  be  the 
collateral  and  proceeds  of  positions  of  a 
defaulting  member,  as  seciu-ity  for  any 
reimbursement  obligation  including  any 
maximization  reimbursement  obligation 
that  may  arise  on  the  part  of  a  defaulting 
member. 

Language  has  been  added  to  the  cross- 
margining  participant  agreements  in 
Appendices  D  and  E  in  order  to  further 
protect  the  clearing  organizations  by 
making  clear  that  Uie  clearing 
organizations  have  a  security  interest  in 
the  Aggregate  Net  Surplus  and  that  a 
participant  will  have  a  reimbiursement 
obligation  in  the  event  that  a  clearing 
organization  becomes  obligated  to  make 
a  maximization  payment.  Participants  in 
the  ciurent  arrangement  between  FICC 
and  CME  and  those  in  the  arrangement 
between  FICC  and  BOTCC  to  the  extent 
they  are  not  the  same  are  being  asked  to 
reexecute  the  revised  participant 


agreements  in  order  to  make  them 
subject  to  the  provisions  of  the  New 
FICC-<:ME  Agreement.8 

3.  Key  Proposed  Changes  to  FICC's 
Cross-Margining  of  CBOT  Products 

Because  FICC  is  currently  cross- 
margining  its  products  with  certain 
CBOT  products  pursuant  to  its 
agreement  with  BOTCC  and  because 
these  CBOT  products  will  be  cross- 
margined  pursuant  to  the  proposed  New 
FICC-CME  Agreement  if  the  proposed 
rule  change  is  approved  by  the 
Commission,  it  is  important  to  note  the 
key  differences  between  the  cross- 
margining  of  the  CBOT  products  under 
the  existing  arrangement  with  BOTCC 
and  under  the  proposed  new 
arrangement  with  the  CME. 

The  minimum  margin  factor  under 
FICCs  cross-margining  arrangement 
with  BOTCC  is  50  percent.  FICC  and 
CME  have  agreed  to  a  minimiiTn  margin 
factor  of  25  percent  to  apply  to  the 
cross-margining  of  CBOT  products 
versus  FICC  products.  This  is  the  same 
minimum  margin  factor  as  is  used  in  the 
current  cross-margining  arrangement 
with  the  CME  with  respect  to  the 
eligible  Eiu-odoUar  products  and  is  the 
same  minimum  margin  factor  used  in 
the  arrangement  with  BCC. 

The  New  nCC-CME  Agreement 
provides  for  inter-offset  class  cross- 
margining  whereas  the  BOTCC 
arrangement  is  limited  to  intra-offset 
class  cross-margining.  The  new 
agreement  is  consistent  with  the 
approach  in  the  existing  arrangements 
between  FICC  and  both  CME  and  BCC. 

The  current  agreement  between  FICC 
and  CME  provides  that  in  order  to 
determine  the  gain  or  loss  from  the 
liquidation  of  the  positions  that  were 
cross-margined  resulting  from  a  default 
of  a  member,  only  the  proceeds  from  the 
side  of  the  market  that  was  offset 
pm-suant  to  the  agreement  at  the  last 
margin  cycle  are  considered.  In  the  New 
FICC-CME  Agreement,  this  approach 
will  be  extended  to  the  CBOT  products 
in  order  to  provide  consistency  in  the 
liquidation  methods. 


'  The  new  guaranty  provisions  with  respect  to  the 
Maximization  Payment  Guaranty  will  be  identical 
to  the  ones  in  the  current  cross-margining 
agreement  between  FICC  and  BCC.  In  order  to 
protect  the  clearing  organizations  in  the  event  that 
a  court  determines  that  any  amoimt  of  a 
Maximization  Reimbursement  Obligation  may  not 
be  recovered  by  the  clearing  organization  that  made 
a  Maximization  Payment  pursuant  to  a 
Maximization  Payment  Guaranty,  a  provision  has 
been  added  (Section  8C(c))  to  the  New  FICC-CME 
Agreement  to  provide  that  the  payee  clearing 
organization  will  be  expected  to  return  that  amount. 
This  protective  provision  is  also  in  the  BCC  cross- 
margining  agreement. 


«  Cross-margining  is  available  to  any  FICC  GSD 
netting  member  (with  the  exception  of  inter-dealer 
broker  netting  members)  that  is,  or  that  has  an 
affiliate  that  is,  a  member  of  a  Participating  CO.  The 
FICC  member  (and  its  affiliate,  if  applicable)  sign 
an  agreement  under  which  it  (or  they)  agree  to  be 
bound  by  the  cross-margining  agreement  between 
FICC  and  the  Participating  CO  and  which  allows 
FICC  or  the  Participating  CO  to  apply  the  member's 
(or  its  affiliate's)  margin  collateral  to  satisfy  any 
obligation  of  FICC  to  the  Participating  CO  (or  vice 
versa)  that  resulu  from  a  default  of  the  member  (or 
its  affiliate).  Ownership  of  50  percent  or  more  of  the 
common  stock  of  an  entity  indicates  control  of  the 
entity  for  purposes  of  the  definiUon  of  "affiliate." 


4.  Amendments  1 ,  2,  and  3  to  the  FICC- 
BCC  cross-margining  agreement 

FICC  is  proposing  to  amend  its  cross- 
maigining  agreement  with  BCC  »  with 
Amendment  3  to  the  agreement. 
Amendment  3  will  (i)  add  FICC's  GCF 
Repo  Treasury  and  non-mortgage- 
backed  Agency  products  to  the 
arrangement,  (ii)  add  FICC's  non- 
mortgage-backed  Agency  offset  classes  e 
and  f.  and  (iii)  amend  the  contingency 
procedures  between  the  clearing 
organizations  (contained  in  Appendix  I 
of  the  agreement)  to  provide  that  FICC 
will  not  wait  past  12  a.m.  Eastern  time 
for  the  BCC  cross-margining  file  in  order 
to  run  its  cross-margining  system.  With 
respect  to  (ii),  FICC  has  determined  that 
even  though  BCC  does  not  currently 
clear  non-mortgage-backed  Agency 
futures,  the  parties  can  still  cross- 
margin  FICC's  Agency  products  against 
BCC's  Treasvuy  products  given  that  the 
agreement  provides  for  inter-offset  class 
cross-margining  using  the  appropriate 
correlation  factors.  With  respect  to  (iii), 
the  operational  procedures  provide  that 
FICC  will  wait  until  3  a.m.  Eastern  time 
for  the  BCC  file  which  is  the  same  cut- 
"bff  time  for  all  of  its  other  cross- 
margining  partners.  However,  FICC  has 
determined  that  the  3  a.m.  Eastern  time 
cut-off,  which  is  significantly  later  than 
the  GSD's  normal  cross-margining 
processing  time,  should  only  be  used  for 
extreme  situations  where  not  including 
a  particular  file  would  be  disruptive  to 
members.  Currently,  this  would  not  be 
anticipated  to  be  the  case  for  a  BCC  file 
because  of  BCC's  files  relatively  low 
historical  impact.^"  Therefore,  FICC  has 
determined  that  it  would  be  more 
prudent  fitjm  a  risk  management 
perspective  to  adopt  a  cut-off  time  of  12 
a.m.  Eastern  time  for  receipt  of  BCC 
files. 

As  part  of  this  proposed  rule  change 
filing,  FICC  would  like  to  include 
Amendments  1  and  2  that  were 
previously  made  with  respect  to  its 
existing  cross-margining  agreement  with 
BCC.  The  purpose  of  Amendment  1  was 
to  update  the  list  of  products  being 
cross-margined.  The  purposes  of 
Amendment  2  were  to  remove 


"Securities  Exchange  Act  Release  No.  45656 
(March  27,  2002),  67  FR  15646  (April  2,  2002)  [File 
No.  SR-GSCC-2002-01]. 

'"The  operational  and  contingency  procedures 
contained  in  the  FICC-BCC  agreement  provide  that 
in  the  event  HCC  does  not  receive  BCC's  file  by  the 
cut-off  time,  FICC  will  calculate  the  applicable 
cross-margining  reductions  assuming  that  BCC 
submitted  a  file  with  no  positions  available  for 
cross-margining  which  may  result  in  margin  calls 
for  the  affected  participants  by  both  FICC  and  BCC. 
These  margin  calls  would  not  be  disruptive  to 
members  because  the  cross-margining  reductions  in 
the  program  with  the  BCC  are  not  anticipated  to  be 
large  amounts. 
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references  to  the  cross-maigining 
agreement  with  NYCC  from  Appendix  A 
in  which  the  parties  are  required  to  list 
other  outstanding  cross-margining 
arrangements  and  to  update  the  notice 
provision. 

5.  Amendments  1  and  2  to  the  FICC- 
BOTCX;  Cross-Margining  Agreement 

As  in  the  case  of  the  BCC  agreement, 
FICC  would  like  to  include  as  part  of 
this  proposed  rule  change  filing 
Amendments  1  and  2  that  were 
previously  made  with  respect  to  its 
existing  cross-margining  arrangement 
with  BOTCC.  "  The  purposes  of 
Amendment  1  were  to  update  the  list  of 
products  being  cross-margined,  add  an 
appendix  setting  forth  operational 
contingency  procedures,  clarify 
procedures  to  be  used  if  one  clearing 
organization  discovers  a  calculation 
error,  correct  cited  Bankruptcy  Code 
language,  correct  language  in  one  of  the 
participant  agreements,  and  refine  the 
timing  of  the  effectiveness  of  changes  to 
the  cross-margining  reduction.  The 
purpose  of  Amendment  2  was  to  remove 
references  to  the  cross-margining 
agreement  with  NYCC  from  Appendix 
A. 

6.  Removal  of  NYCC  Cross-Margining 
Agreement  From  the  GSD's  Rules 

FICC  is  proposing  to  remove  its  cross- 
margining  agreement  with  NYCC  ^^  from 
the  GSD's  rules.  That  arrangement  has 
been  dormant  for  some  time  and  the 
parties  have  agreed  that  should  they 
determine  to  reinstitute  cross- 
margining,  they  will  enter  into  a  new 
cross-margining  agreement  that  will  be 
similar  to  FICC's  other  cross-margining 
agreements.  At  that  time,  FICC  would 
file  the  appropriate  proposed  rule 
change  with  the  Commission. 

FICC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the 
Act  13  and  the  rules  and  regulations 
thereunder  applicable  to  FICC  because  it 
will  facilitate  the  safeguarding  of 
securities  and  funds  which  are  in  its 
custody  or  control  or  for  which  it  is 
responsible  and  in  general  will  protect 


"FICC ourently  has  a  cross-maigining 
agreement  in  place  with  BOTCC  through  which 
certain  CBOT  products  are  cross-margined  with 
certain  EICC  products.  Securities  Exchange  Act 
Release  No.  45335  (January  25,  2002),  67  FR  4768 
(January  31,  2001)  [File  No.  SR-GSCC-2001-031. 
BOTCC  recently  announced  that  it  will  become  the 
clearing  corporation  for  Eurex.  In  the  next  few 
weeks,  FICC  will  determine  the  status  of  its  cross- 
margining  arrangement  with  BOTCC  and  will 
submit  a  proposed  rule  change  filing  addressing 
changes  to  the  existiiig  agreement,  if  necessary. 

"Securities  Exchange  Act  Release  No.  41766 
(August  19, 1999),  64  FR  46737  (August  26: 1999) 
(FUe  No.  SR-<:SCC-98-04l. 

"15U.S.C.  78<f-l. 


investors  i  ind  the  public  interest  by 
continuin  \  FICC's_cross-margining 
program  which  provides  members  with 
significant  benefits,  such  as  greater 
liquidity  i  nd  more  efficient  use  of 
collateral  n  a  prudent  manner,  and 
enhances  <lCC's  overall  risk 
managem(  int  process. 

(B)  Self-Rtgu!atory  Organization's 
Statement  on  Burden  on  Competition 

FICC  di^s  not  believe  that  the 
proposed  fule  change  will  have  any  - 
impact,  oB  impose  any  burden,  on 
competitii  >n. 

(C)  Self-Ri  tgulatory  Organization's 
Statemeni  on  Comments  on  the         r- 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  (  r  received.  FICC  will  notify 
the  Comn  ission  of  any  written 
comment  received  by  FICC. 


m.  Date  (|f  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunisslan  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Co]  amission  may  designate  up  to 
ninety  da 's  of  such  date  if  it  finds  such 
longer  pel  iod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  V  rhich  the  self-regulatory 
organizat  on  consents,  the  Commission 
will: 

(A)  By  ( irder  approve  such  proposed 
rule  chan  »e  or; 

(B)  inst  tute  proceedings  to  determine 
whether  t  le  proposed  rule  change 
should  be  disapproved. 

IV.  SoUci  ation  of  Comments 

Interest  ed  persons  are  invited  to 
submit  w  itten  data,  views,  and 
argumentB  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  i  taking  written  submissions 
should  fi^  six  copies  thereof  with  the 
Secretary;  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washingi  an,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronitally  at  the  following  e-mail 
address:  tule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-FICC  -2003-10.  This  file  number 
should  b(  I  included  on  the  subject  line 
if  e-mail  s  used.  To  help  us  process  and 
review  c(  mments  more  efficiently, 
comment  s  should  be  sent  in  hardcopy 
or  by  e-m  ail  but  not  by  both  methods. 

Copies  of  the  submission,  all 
subseque  at  amendments,  all  written 
statemen  s  with  respect  to  the  proposed 


rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  FICC  and  at  http:// 
www.ficc.com. 

All  submissions  should  refer  to  File 
No.  SR-FICC-2003-10  and  should  be 
submitted  by  Decen^r  12,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Mai^aret  H.  McFaiiand, 
Deputy  Secretary. 
[FR  Doc.  03-29085  Filed  11-20-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48772;  File  No.  SR-NYSE- 
2003-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Inrniedlate  Effectiveness 
of  P^Dposed  Rule  Ctiange  by  ttie  New 
York  Stock  Exchange,  inc.  Relating  to 
Extenston  of  the  Pitot  for  the 
Exchange's  Automatic  Execution 
Facility  for  Certain  Limtt  Orders  (NYSE 
Direct+) 

November  12,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  October 
8,  2003,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  extend  until 
December  23,  2004,  the  effectiveness  of 
the  pilot  for  NYSE  Direct+  (the 


><  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  788(b)(1). 
2  17CFR240.19b-«. 
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"Pilot").3  The  Pilot  was  initially 
approved  on  a  one-year  basis  and  was 
twice  extended  for  additional  one-year 
periods,  for  a  total  of  two  years  ending 
December  23,  2003. 

n.  Self-Regulatory  Organizatimi's 
Statement  of  the  Purpose  at,  and 
Statutory  Bass  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange 
prepared  summaries,  set  fcHlh  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  siich  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

1.  Purpose 

NYSE  Direct+  was  originally 
approved  as  a  one-year  pilot  ending  on 
December  21,  2001.*  The  Exchange  then 
extended  the  Pilot  for  an  additional  one- 
year  period,  ending  December  23,  2002.^ 
The  Pilot  was  subsequently  extended  for 
an  additional  one-year  period,  ending 
December  23,  2tX)3.B 

The  NYSE  Direct-t-  pilot  provides  for 
the  automatic  execution  of  limit  orders 
of  1099  shares  or  less  {"auto  ex"  orders) 
against  trading  interest  reflected  in  the 
Exchange's  published  quotation.  It  is 
not  mandatory  that  all  limit  orders  of 
1099  shares  be  entered  as  auto  ex 
orders;  rather,  the  member  organization 
entering  the  order,  or  its  customer  if 
enabled  by  the  member  organization, 
can  choose  to  enter  an  auto  ex  order 
when  such  member  organization  (or 
customer]  believes  that  the  speed  and 
certainty  of  an  execution  at  the 
Exchange's  published  bid  or  offer  price 
is  in  its  customer's  best  interest. 

The  Exchange  proposes  to  extend  the 
Pilot  for  an  additional  year  until 
December  23,  2004.  Four  filings  that 
impact  NYSE  Direct*  have  been 
approved  by  the  Conmiission  during  the 


»  See  NYSE  Rules  1000-1005, 13.  and  476A. 

*  See  Secxirities  Exchange  Act  Release  No.  43767 
(December  22,  2000),  66  FR  834  (January  4  200U 
(SR-NYSE-2000-18). 

*  See  Securities  Exchange  Act  Release  No.  45331 
Oanuary  24,  2002),  67  FR  5024  (Febniaiy  1,  2002) 
(SR-NYSE-2001-50). 

■  SeeSecuritiea  Exchange  Act  Release  No.  46906 
(November  25,  2002),  67  FR  72260  (December  4 
2002)  (SR-NYSB-2002-47). 


current  Pilot  and  are  now  part  of  the 
Pilot.  ^  These  include: 

(a)  A  filing  that  (i)  amended  NYSE 
Rule  1000  to  provide  that  NYSE  Direct+ 
executions  will  not  be  available  if  the 
resulting  trade  would  be  more  than  five 
cents  away  irom  the  last  sale;  and  (ii) 
provided  that  during  the  process  for 
completing  NYSE  Rule  127  transactions, 
the  specialist  should  pubUsh  a  bid  and/ 
or  offer  that  is  more  than  five  cents 
away  from  the  last  reported  transaction 
price  in  the  subject  security  on  the 
Exchange;^ 

(bj  A  filing  that  (i)  amended  NYSE 
RiUe  13  to  provide  for  a  one-year  pilot 
program  (also  expiring  on  December  23, 
2003)  to  expand  Direct+  order  size 
eligibility  (for  up  to  5,000  shares)  for 
Exchajige-Traded  Funds  ("ETFs")  and 
Holding  Company  Depositary  Receipts 
("HOLDRs");  (ii)  amended  NYSE  Rule 
1002  to  include  ETFs  and  HOLDRs  and 
provide  that  ETFs  trade  until  4:15  p.m.; 
and  (iii)  amended  NYSE  Rule  1005  to 
reflect  that  the  rule  applies  to  ETFs  and 
HOLDRs;" 

(c)  A  filing  that  amended  NYSE  Rule 
1005  to  permit  ^try  erf  limit  orders  up 
to  1,099  shares  within  30  seconds  for  an 
account  in  which  the  same  person  has 
an  interest,  provided  that  the  orders  are 
entered  fit)m  different  terminals  and 
that  the  member  or  member 
organization  responsible  for  the  «itry  of 
the  orders  to  the  trading  floor  has 
procedures  to  monitor  comphance  with 
the  separate  terminal  requirement;i° 
and 

(d)  A  filing  that  amended  NYSE  Rules 
1000  and  1(X)1  in  connection  with  the 
NYSE  LiquiditjrQuote  initiative.  ^>  In 
conjunction  with  autoquoting  of  bids 
and  offers,  NYSE  Rule  1000  has  been 
amended  to  provide  that  an  NYSE 
Direct+  order  equal  to  or  greater  than 
the  size  of  the  published  bid/offer 
exhausts  the  entire  bid/offer,  rather  than 
decreasing  it  to  100  shares  as  was  the 
case  initially  under  the  pilot.  NYSE 
Ride  1001(c)  provided  that  if  executions 
of  auto  ex  orders  have  traded  with  all 


'In  addiUon,  SR-NYSE-2003-20  proposed  to 
disengage  NYSE  Direct+  in  five-actively  traded 
stocks.  However,  this  pilot  expired  on  June  20,  2003 
and  therefore,  does  not  impact  the  Pilot  as  piopowd 
to  be  extended.  See  SecuriUes  Exchange  Act  Release 
No.  47965  Oune  2.  2003).  68  FR  34691  Uune  10 
2003)  (SR-NYSE-2003-20). 

■  See  Securities  Exchange  Act  Release  No.  47463 
(March  7,  2003),  68  FR  12122  (March  13,  2003)  (SR- 
NYSE-2002-44). 

«  See  Securities  Exchange  Act  Release  No.  47024 
(December  18.  2002),  67  FR  79217  (December  27 
2002)  (SR-NYSE-2002-37). 

'°  See  Securities  Exchange  Act  Release  No.  47353 
(February  12,  2003).  68  FR  8318  (FelmiMy  20.  2003) 
(SR-NYSE-2002-58). 

"  See  Securities  Exchange  Act  Release  No.  47614 
(April  2,  2003).  68  FR  17140  (April  8.  2003)  (SR- 
NVSE-2002-55). 


trading  interest  reflected  in  the 
Exchange's  published  bid  or  offer,  the 
Exchange  will  disseminate  a  bid  or  offer 
at  that  price  of  100  shares  until  the 
specialist  requotes  that  market.  NYSE 
Rule  1001(c)  has  been  deleted. 

The  above-mentioned  filings  became 
part  of  the  NYSE  Direct+  rules  and  were 
incorporated  into  the  Pilot  upon  their 
respective  approvals  by  the 
Commission.  Therefore,  if  the 
Commission  approves  the  extension  of 
the  Pilot  for  an  additional  year,  they  are 
extended  as  part  of  the  Pilot. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5) "  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
gennal.  to  protect  investors  and  the 
public  intoest  The  proposed  rule 
change  also  is  designed  to  support  the 
principles  of  section  llA(a)(l) "  in  that 
it  seeks  to  assure  economically  efficient 
execution  of  securities  transactions, 
make  it  practicable  for  brokers  to 
execute  investors'  orders  in  the  best 
market  and  provide  an  opportunity  for 
investors'  orders  to  be  executed  without 
the  participation  of  a  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  frutiiaance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfEectivetiew  of  die 
Proposed  Rule  Change  and  Timing  for 
CommiHirion  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significandy  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate;  and 
the  Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 


«15U.S.C78f[b)(5). 
"lSU.S.C78k-l(a)(l). 
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business  days  prior  to  filing,  or  such 
shorter  time  as  designated  by  the 
Commission,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  1*  and  Rule  19b-4(f)(6)  ^s 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  simmiarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SolidUtioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSB-2003-30  and  should  be 
submitted  by  December  12,  2003. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Maigaral  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  03-29152  Filed  11-20-03;  8:45  am] 
BNJJNQ  CODE  aOIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaatar  #3547] 

Stat*  Of  Maryland  (Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — ^Federal  Emergency 
Management  Agency,  effective 
November  14,  2003,  the  above 


"15U.S.C78«(bM3)(A). 

"  17  CFR  240rl9b-4(f)(6).  The  Exchange 
requested  and  the  Commission  agreed  to  waive  the 
five^y  pre-filing  period. 

»17  CFR  200.30-3(aHl2). 
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nimibere  1  declaration  is  hereby 
amended!  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster  to  December 
8, 2003 

All 
same,  i.e 


othsr 


information  remains  the 
the  deadline  for  filing 
applications  for  economic  injury  is  June 
21,2004 

(Catalog  o^  Federal  Domestic  Assistance 
Program  Hos.  59002  and  59008) 


Dated: 
Herbert  L 

Associate 
Assistance. 
[FRDoc 
BttJJNG 


Ifovember  13,  2003. 
Mitchell, 
Administrator  for  Disaster 


coc 


(3 


1-29156  Filed  11-20-03;  8:45  am] 
ao2s-oi-p 


SMALL  BUSINESS  ADMINISTRATION 
[Declarattm  of  Disaster  #3545] 

State  of  ^kMltt  Carolina  (Amendment 
#4) 


In 
from 
Security' 


acc(  rdance 


resu  t 


otler 


with  a  notice  received 
the|Department  of  Homeland 
Federal  Emergency 
Managedient  Agency,  effective 
Novemb  t  13,  2003,  the  above 
numbered  declaration  is  hereby 

to  extend  the  deadline  for 
applications  for  physical  damages 
of  this  disaster  to  December 


information  remains  the 
,  the  deadline  for  filing 
pplicatlons  for  economic  injury  is  Jime 


amende< 
filing 
asa 
8,2003 

All 
same,  i 
a 
18. 2004 

(Catalog  c  f  Federal  Domestic  Assistance 
Program  1  Jos.  59002  and  59008) 

Dated:  fJovember  13,  2003. 
Herbert  li  Mitchell. 

Associate^  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  1)3-29157  Filed  11-20-03;  8:45  am] 

BILUNG  CqOE  802S-01-P 
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DEPARTMENT  OF  STATE 

[Public  r^otice  No.  4300] 

Advisory  Committee  on  Historical 
DIplomftIc  Documentation;  Notice  of 
MeetInc 

The  ^visory  Committee  on 
Historical  Diplomatic  Documentation 
will  meat  in  the  Department  of  State. 
2201  "O"  Street  NW.,  Washington,  DC, 
December  8-9,  2003,  in  Conference 
Rooms  9909  and  7516.  Prior  notification 
and  a  v^lid  government-issued  photo  ED 
(such  as  driver's  license,  passport,  U.S. 
govemiaent  or  military  ID)  are  required 
for  entrance  into  the  building.  Members 
of  the  public  planning  to  attend  must . 


notify  Gloria  Walker,  Office  of  the 
Historian  (202-663-1124)  no  later  than 
November  24,  2003  to  provide  date  of 
birth,  valid  government-issued  photo 
identification  nimiber  and  type  (such  as 
driver's  license  number/state,  passport 
number/country,  or  U.S.  government  ID 
number/agency  or  military  ID  nimiber/ 
branch),  and  relevant  telephone 
niunbers.  If  you  cannot  provide  one  of 
the  enumerated  forms  of  ID,  please 
consult  with  Gloria  Walker  for 
acceptable  alternative  forms  of  picttu^ 
identification. 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  3  p.m. 
on  Monday,  December  8,  2003.  in  Room 
6906  to  discuss  declassification  and 
transfer  of  Department  of  State  records 
to  the  National  Archives  and  Records 
Administration  and  the  status  of  the 
Foreign  Relations  series.  The  remainder 
of  the  Committee's  sessions  from  3:15 
p.m.  imtil  4:30  p.m.  on  Monday. 
December  8.  2003,  and  9  a.m.  imtil  1 
p.m.  on  Tuesday,  December  9.  2003, 
will  be  closed  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  The 
agenda  calls  for  discussions  of  agency 
declassification  decisions  concerning 
the  Foreign  Relations  series  and  other 
declassification  issues.  These  are 
matters  not  subject  to  public  disclostue 
imder  5  U.S.C.  552b(c)(l)  and  the  public 
interest  requires  that  such  activities  be 
withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  Marc  J.  Susser,    : 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian,  Washington.  E)C, 
20520.  telephone  (202)  663-1123.  (e- 
mail  history®state.gov]. 

Dated:  November  12, 2003. 
Marc  J.  SiiSMT, 

Executive  Secretary.  Department  of  State. 
[FR  Doc.  03-29159  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4n»-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 
[Docicet  No.  OST  2003-161 10] 

Order  Granting  Exemption 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  granting 
exemption  (Order  2003-11-9). 

summary:  The  Department  of 
Transportation  has  granted  an 
application  by  the  International  Air 
Transport  Association  (LATA)  to  permit 
lATA  to  implement  certain  resolutions 
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and  reconunended  practices  of  its 
worldwide  Cargo  Services  Conference 
(CSC),  without  filing  the  resolutions  and 
recommended  practices  for  prior 
approval  by  the  Department  and 
without  obtaining  immunity  from  the 
U.S.  antitrust  laws. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Kiser  or  Ms.  Delia  Wilson,  Pricing 
&  Multilateral  Affairs  Division  {X-43, 
Room  6424),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  202-366- 
2432. 

Dated:  November  17,  2003. 
Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  03-29148  Filed  11-20-03;  8:45  am] 
BIIXING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TransportatkMi  Board 
[STB  Finance  Dockot  No.  34430] 

San  Pedro  Railroad  Operating 
Company,  LLC-Acquisttion  and 
Operation  ExempU<Hv-SWKR 
Operating  Co.  Inc. 

San  Pedro  Railroad  Operating 
Company,  LLC  (SPROC),i  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  all  of 
SWKR  Operating  Co.,  Inc.'s  (SWKR) 
interest  in  and  to  operate:  (a)  Those  rail 
lines  extending  from  approximately 
milepost  N  1033.008  (at  or  near  Benson, 
AZ)  to  approximately  milepost  NA 
1055.8  (at  or  near  Charleston,  AZ);  2  (b) 
the  assets  and  rail  banked  common 
carrier  rights  in  that  segment  of  the 
Douglas  Branch  extending  from 
approximately  milepost  NA  1055.8  to 
approximately  milepost  NA  1106.5  (at 
or  near  Douglas,  AZ),  and  in  the  Bisbee 
Branch,  extending  from  approximately 
milepost  NB  1085.0  (at  or  near  Bisbee 
Junction,  AZ)  to  approximately  milepost 
NB  1090.4  (at  or  near  Bisbee,  AZ);  and 
(c)  certain  other  miscellaneous  assets. 
The  subject  line  and  all  related 
properties  are  located  wholly  within 
Cochise  Coimty,  AZ.^ 


'  SPROC  is  a  wholly  owned  subsidiary  of  Arizona 
Railroad  Group,  LLC,  which  does  not  currently  own 
any  other  railroads. 

*  The  milepost  designation  changes  at  Faiibank, 
AZ,  from  milepost  N  1050.57  to  milepost  NA 
1046.39. 

3  In  SWKR  OpeiQting  Co..  Inc.— Abandonment 
Exemption— In  Cochise  County,  AZ.  Docket  No 
AB-441  (Sub-Nos.  IX,  2X,  and  3X).  SWKR  obtained 
exemptions  to  abandon  three  line  segments  that 
comprise  a  portion  of  the  interests  acquired  by 
SPROC  in  this  proceeding.  SWKR  has  not,  however, 
consummated  abandonment  of  any  of  the  three 
<fegments— two  which  remain  subject  to  trail  use 


SPROC  certifies  that  its  projected 
annual  revenues  will  not  exceed  those 
that  would  qualify  it  as  a  Class  III  rail 
carrier  and  that  its  annual  revenues  are 
not  projected  to  exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consiunmated  on  or  after  October  31, 
2003,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  fil^). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34430,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Troy  W. 
Garris,  Weiner  Brodsky  Sidman  Kider 
PC,  1300  19tii  Stiwt,  NW..  Fifth  Floor, 
Washington.  DC  20036-1609. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

Decided:  November  14,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-29140  Filed  11-20-03;  8:45  am] 

BILLING  CODE  4915-00-l> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 
[STB  Hnance  Dodwt  No.  34433] 

Soo  Line  Railroad  Company— 
Traicicage  Rlgtrta  Exemption— 
Wiaconein  &  Southern  Railroad 
Company 

Pursuant  to  a  trackage  rights 
agreement  between  Soo  Line  Railroad 
Company,  d/b/a  Canadian  Pacific 
Railway  Company  (CPR)  and  Wisconsin 
.&.  Southern  Railroad  Company  (WSOR), 
WSOR  has  agreed  to  grant  CPR  trackage 
rights  over  a  line  of  railroad  between 
milepost  132.11  in  Watertown,  Jefferson 
Coimty,  WI,  and  milepost  164.61  in 
Madison,  Dane  County,  WI,  a  distance 
of  32.5  miles.i 


The  transaction  was  scheduled  to  be 
consummated  on  or  after  November  10 
2003. 

The  purpose  of  the  trackage  rights  is 
to  allow  CPR  to  continue  to  operate  over 
the  line  that  is  being  sold  to  WSOR. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360  I.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34433.  must  be  filed  with 
the  Sxuface  Transportation  Board,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Diane  P. 
Gerth,  Leonard,  Street  and  Deinard 
Professional  Association,  150  South 
Fifth  St.,  Nifinneapolis,  MN  55402. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

Decided:  November  17,  2003. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vemoo  A.  Williams, 
Secretary. 

IFR  Doc.  03-29141  Filed  11-20-03;  8:45  am] 
MUJNG  CODE  491 S-OO-P 


agreemente  and  a  third  which  is  the  subject  of  a 
recent  SWKR  request  that  the  decision  granting  the 
abandonment  exemption  authority  be  vaqated. 

'  A  redacted  unexecuted  version  of  the  trackage 
rights  agreement  between  CPR  and  WSOR  was  filed 
with  the  notice  of  exemption.  The  full  version  of 
the  agreement,  as  required  by  49  CFR 
1180.6(a)(7)(u),  was  concurrently  filed  under  seal 
along  with  a  motion  for  protective  order.  CPR  states 
that  when  a  fuUy  executed  copy  of  the  agreement 


DEPARTMENT  OF  TRANSPORTATK)N 
Surface  Tranaportation  Board 

tSTB  DoeM  No.  AB-55  (Sub-No.  643X)] 

CSX  Tranaportation,  Inc.— 
Abandonment  Exemption— in  LjiPorta, 
Porter  and  Starke  Countiea,  IN 

On  November  3.  2003,  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Surface  Transportation  Board  a 
petition  under  49  U.S.C.  10502  for 
exemption  fi-om  the  provisions  of  49 
U.S.C.  10903  to  abandon  an 
approximately  32.97-mile  line  of 
raihoad,  in  CSXT's  Western  Region, 
Chicago  Division,  Wabash  Subdivision, 
extending  from  milepost  CF  0.63,  at 
LaCrosse,  to  milepost  CF  15.23,  at 
Wellsboro,  and  from  milepost  CI  212.55, 

is  available,  it  will  be  filed  with  the  Board.  A 
protective  order  is  being  served  on  November  18 
2003. 
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at  North  Judson,  to  milepost  CI  230.92, 
at  Maiden,  in  LaPorte,  Porter  and  Starke 
Counties,  IN.  The  line  traverses  U.S. 
Postal  Service  Zip  Codes  46340,  46348, 
46366, 46382, 46383,  and  46390,  and 
includes  stations  at  Maiden,  LaCrosse, 
and  North  Judson. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

llie  interest  of  railroad  employees 
will  be  protected  by  the  concUtions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decisicHi  will  be  issued  by  February  20, 
2004. 

Any  offier  of  financial  assistance 
(C»A)  und«  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  fat  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fiee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
awayre  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  ca  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  December  11, 2003. 
Each  trail  use  request  must  be 
acctmipanied  by  a  $150  filing  fee.  See  49 
CFR  10O2.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refiar  to  STB  Docket  No.  AB-55 
(Sub-No.  643X)  and  must  be  sent  to:  (1) 
Surface  "Qransportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Natalie  S.  Rosenberg, 
Senior  Counsel.  500  Water  Street— Jl  50, 
Jacksonville,  FL  32202.  Replies  to  the 
petition  are  due  on  or  before  December 
11,  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 


.Federal  Register / Vol.  68,  N).  225 /Friday.  November  21,  2003 /Notices 


commentec  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtan  a  copy  of  the  EA  (or  EIS). 
EAs  in  thesf  abandonment  proceedings 
normally  wjU  be  made  available  within 
60  days  of  t^e  filing  of  the  petition.  The 
deadline  fot  submission  of  comments  on 
the  EA  willigenerally  be  within  30  days 
of  its  servicte. 

Board  decisions  and  notices  are 
available  o^  our  Web  site  at  http:// 
www.stb.ddt.gov. 

Decided:  h  ovember  17,  2003. 

By  the  Boa  rd,  David  M.  Konschnik, 
Director,  Ofi  ce  of  Proceedings. 
Vernon  A.  MfilliaBU, 
Secretary. 

[FR  Doc.  03-b9142  Filed  11-20-03;  8:45  am] 
BHJJNG  CODE  iwiS-OO-P 


DEPARTM  :NT  OF  TRANSPORTATION 

Surface  Tr  inapertatien  Board 

[STB  Dodnl  No.  AB-33  (Sub4la  157X)]  ■> 


RaHraad  Company 
Examption— In 
,CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  krerified  jiotice  of  exemption 
under  49  OFR  Part  1152  Subpart  F— 
Exempt  Aokmdorunents  to  abandon  a 
13.1-mile  line  of  railroad  (the  Seaside 
Industrial  Lead)  extending  &t>m 
milepost  110.2  near  Castroville,  CA,  to 
the  end  of  me  line  at  milepost  123.3 
near  Seaside,  CA,  in  Monterey  County, 
CA.2  The  line  traverses  United  States 
Postal  Ser^e  Zip  Codes  95012  and 
93955. 

UP  has  dertified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 


*  This  notia  of  exemption  supenades  the  Board's 
notice  servedpnd  published  in  Union  Pacific 
Bailroad  Company — Discontinuance  of  Trackage 
Rights  Exemmion — in  Monterey  County,  CA,  STB 
Docket  No.  A^33  (Sub-No.  1S7X)  (STB  served  Oct. 
10.  2003)  (68FR  58748-49). 

20n  Octofair  10.  2003,  UP  filed  this  revised 
notice  of  exemption,  as  supplemented  on  Novenriier 
3,  2003,  to  tafe  the  place  of  the  notice  that  it  had 
previously  fi^  on  September  22,  2003.  UP  states 
that  it  has  determined  that  initially  it  should  have 
filed  to  abandon  its  interest  in  the  line,  rather  than 
merely  to  discontinue  trackage  rights  because, 
under  the  puichase  and  sale  agreement  with  the 
Transportation  Agency  for  Monterey  County 
(TAMC),  UP  reserved  an  exclusive  railroad 
easement  for  {freight  operations  over  the  line.  UP 
now  seeks  tolabandon  its  entire  right  and  obligation 
to  provide  service  over  the  line.  UP  submits  that  the 
terms  of  the  tasement  specifically  provide  that  the 
easement  shdl  terminate  automatically  upon  the 
efiective  data  of  a  decision  by  the  Board  granting 
UP  abandonOient  authority  and  UP's  satis&ction  of 
any  Board-ii^posed  conditions.  According  to  UP, 
the  line  was  |old  to  TAMC  effective  September  12, 
2003. .See  Transportation  Agency  for  Monterey 
County — Acquisition  Exemption — Line  of  Union 
Pacific  Railr  tad  Company,  STB  Finance  Docket  No. 
3440S  (STB  I  erved  Oct  3,  2003). 


least  2  years;  (2)  thwe  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  eith»  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspapa  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Ab^donment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  ofiior  of  financial 
'  assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  23.  2003.  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  and  formal  expressions  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(c)(2).*  must  be  filed  by 
December  1.  2003.  Petitions  to  reopen 
must  be  filed  by  December  11.  2003,^ 
with  the  Surface  Transportation  Board. 
1925  K  Street,  NW.,  Washington.  DC 
20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Made  H:  Shumate,  Jr., 
Senior  General  Attorney,  101  North 
Wacker  Drive,  Room  1920.  Chicago.  IL 
60606. 

If  the  vmfied  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 


'The  Board  will  giant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  m  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Serrice  Rail  Lines,  5 1.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  beftve 
the  exemption's  effective  date. 

*  Each  OFA  must  be  accompanied  by  the  filing 
fee,  which  currently  i«  set  at  $1,100.  See  49  CFR 
1002.2(f)(25). 

5  Because  the  line  has  already  been  sold  to 
TAMC,  a  public  agency,  to  conduct  passenger 
service,  requests  far  trail  use/rail  banking  imder  49 
CFR  1152.29  and  public  use  under  49  CFR  1152.28 
would  not  be  appropriate  here. 
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effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
November  28.  2003.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington.  DC 
20423-0001)  or  by  calling  SEA.  at  (202) 
565-1539.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-677-8339.]  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environment^  and  historic 
preservation  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consiunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  November  21.  2004.  and  there  are  no 
legal  or  regulatory  barriers  to 
consimunation.  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  the  Board's  Web  site  at 
WWW.STB.DOT.GOV. 
Decided:  November  10,  2003. 
By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vemon  A.  Wiiliams, 
Secretaty. 
[FR  Doc.  03-28755  Filed  11-20-03;  8:45  am] 

BIUJNO  CODE  481S-00-f> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  T 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,< 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  concerning  Form  T, 
Forest  Activities  Schedule. 


DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411, 1  111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665.  or  at  Internal  Revenue 
Service,  room  6407,  liii  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
or  through  the  Internet,  at 
AllanM.Hopkins@irs.gov. 

SUPPLEMENTARY  MFORMATION: 

Tide:  Forest  Activities  Schedides. 

OAffl  Number:  1545-0007. 

Fonn  Number:  Form  T. 

Aftsfrart;  Form  T  is  filed  by 
individuals  and  corporations  to  report 
income  and  deductions  from  the 
operation  of  a  timber  business.  The  IRS 
uses  Form  T  to  determine  if  the  correct 
amounts  of  income  and  deductions  are 
claimed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  T  at  this  time. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents - 
37,000. 

Estimated  Time  Per  Respondent:  34 
hr.,  43  min. 

Estimated  Total  Annual  Burden 
Hours:  1,284,640. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retimis  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  biu^den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  17,  2003. 
R.  Joseph  Duibala, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-29166  Filed  11-20-03;  8:45  am] 

BILLING  COOE  4630-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-2516M-96] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-251698- 
96  (TD  8869),  Subchapter  S  Subsidiaries 
(§§1.1361-3,  1.1361-5,  and  1.1362-8). 
DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411,  llli  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
room  6407,  llii  Constitution  Avenue 
NW.;  Washington,  DC  20224,  or  through 
the  internet  at  Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Subchapter  S  Subsidiaries. 

OMB  Number:  1545-1590. 

Regulation  Project  Number:  REG- 
251698-96. 

Abstract:  This  regulation  relates  to  the 
treatment  of  corporate  subsidiaries  of  S 
corporations  and  interprets  the  rules 
added  to  the  Internal  Revenue  Code  by 
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section  1308  of  the  Small  Business  Job 
Protection  Act  of  1996.  The  collection  of 
information  required  in  the  regulation  is 
necessary  for  a  taxpayer  to  obtain, 
retain,  or  terminate  S  corporation 
treatment. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals, 
and  farms. 

Estimated  Number  of  Respondents: 
10,660. 

Estimated  Time  per  Respondent:  57 
minutes. 

Estimated  Total  Annual  Reporting 
Burden  Hours:  10,110. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information^ 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retimis  and 
tax  retxim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  Alh 
comments  will  become  a  matter  of 
public  record.  Conmients  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  i  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  17,  2003.  _ 
R.  loMph  Daibala, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-29167  Filed  11-20-03;  8:45  am] 
BNJJNG  CODE  4a3IMn-P 


DEPARTM  -NT  OF  THE  TREASURY 

Internal  Re  venue  Service 
[LR-236-81 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Iniemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  No  ice  and  request  for 

comments. 


SUMMARY: '  'he  Department  of  the 
Treasury,  i  s  part  of  its  continuing  effort 
to  reduce  ( aperwork  and  respondent 
burden,  in'  'ites  the  general  public  and 
other  Fede  al  agencies  to  take  this 
opportunit  y  to  comment  on  proposed 
and/or  con  tinuing  information 
collections ,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Lav  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  ( omments  concerning  an 
existing  fii  lal  regulation,  LR-236-81  (TD 
8251),  Crei  lit  for  Increasing  Research 
Activity  (§  1.41-8(<1)). 
DATES:  Wr  tten  comments  should  be 
received  o  i  or  before  January  20,  2004, 
to  be  assui  ed  of  consideration. 
ADDRESSEi :  Direct  all  written  comments 
to  R.  Josejm  Durbala  Internal  Revenue 
Service,  re  om  6411, 1111  Constitution 
Avenue  N  A^.,  Washington,  DC  20224. 
FOR  FORTH  :R  INFORMATION  CONTACT: 
Requests  ror  additional  information  or 
copies  of  the  regulation  should  be 
directed  t«  Lamice  Mack  at  (202)  622- 
3179,  OT  Lirnice.Mack@irs.gov,  or 
Internal  R  jvenue  Service,  room  6407, 
1111  Con!  titution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMEilTARY  INFORMATION: 

Title:  Ci  edit  for  Increasing  Research 
Activity. 

OMB  N.  imber:  1545-0732. 
Regulai  on  Project  Number:  LR-236- 
81. 

Abstrac  t;  This  regulation  provides 
rules  for  t  le  credit  for  increasing 
research  i  ctivities.  Internal  Revenue 
Code  sect  on  41(f)  provides  that 
commonl  r  controlled  groups  of 
taxpayers  shall  compute  the  credit  as  if 
they  are  s  ngle  taxpayer.  The  credit 
allowed  t )  a  member  of  the  group  is  a 
portion  o  the  group's  credit.  Section 
1.41-8(d)  of  the  regulation  permits  a 
corporatii  »n  that  is  a  member  of  more 
than  one  ;roup  to  designate  which 
controllei  i  group  they  will  be  aggregated 
with  for  purposes  of  Code  section  41(f). 

Current  Actions:  There  is  no  change  to 
this  existmg  regulation. 

Type  of  Review:  Extension  of  a 
currently^  approved  collection. 

Affectsfi  Public:  Business  or  other  for- 
profit  or^miizations. 


Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  1 5 
hrs. 

Estimated  Total  Annual  Burden 
Hours:  63. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

_  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  notjrequired  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  mustlje  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retimis  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acc\iracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  13,  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-29170  Filed  11-20-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4506 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
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opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
4506  Request  for  Copy  or  Transcript  of 
Tax  Form. 

DATES:  Written  comments  should  be  - 
received  on  or  before  January  20.  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala.  Internal  Revenue 
Service,  room  6411.  liii  Constitution 
Avenue.  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at. 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407.  llii  Constitution 
Avenue.  NW..  Washington.  DC  20224. 
or  through  the  Internet,  at 
Allan  M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Copy  or  Transcriot 
of  Tax  Form.  ^ 

OMB  Number:  1545-0429. 
Form  Number:  Form  4506. 
Abstract:  Internal  Revenue  Code 
section  7513  allows  taxpayers  to  request 
9  copy  of  a  tax  return  or  related 
documents.  Form  4506  is  used  for  this 
purpose.  The  information  provided  will 
be  used  for  research  to  locate  the  tax 
form  and  to  ensure  that  the  requestor  is 
the  taxpayer  or  someone  authorized  by 
the  taxpayer  to  obtain  the  documents 
requested. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  farms,  and  Federal,  state, 
local,  or  tribal  governments. 

Estimated  Number  of  Respondents: 
914,540. 

Estimated  Time  Per  Respondent:  1  hr., 
2  min. 

Estimated  Total  Annual  Burden 
Hours;  941,977. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  hot  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  confidential 
as  reqmred  by  26  U.S.C.  6103. 
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Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  vnll 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  vdll  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  November  17,  2003. 
R.  Joseph  Durbala, 
IRS  Reports  Clearance  Offtcer 
[PR  Doc.  03-29168  Filed  11-20-03;  8:45  am) 
BILUNG  CODE  483(M>1-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209835-66] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S  C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209835- 
86  (TD  8708),  Computation  of  Foreign 
Taxes  Deemed  Paid  Under  Section  902 
Pursuant  to  a  Pooling  Mechanism  for 
Undistributed  Earnings  and  Foreign 
Taxes  (§1.902-1). 

DATES:  Written  comments  should  be 
received  on  or  before  January  20,  2004, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 


Service,  room  6411.  Ill i  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulaUon  should  be 
directed  to  Allan  Hopkins,  at  (202)  622- 
6665,  or  at  Internal  Revenue  Service, 
room  6407,  liii  Constitution  Avenue 
NW.,  Washington,  DC  20224,  or  through 
the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Computation  of  Foreign  Taxes  Deemed 
Paid  Under  Section  902  Pursuant  to  a 
Pooling  Mechanism  for  Undistributed 
Earnings  and  Foreign  Taxes. 
OAfB  Number:  1 545-1458. 
Regulation  Project  Number:  Reg- 
209835-86  (formeriy  INTL-933-86). 
Abstract:  This  regulation  provides 
rules  for  computing  foreign  taxes 
deemed  paid  under  Internal  Revenue 
Code  section  902.  The  regulation  afi^ects 
foreign  corporations  and  their  United 
States  corporate  shareholders  that  own 
directiy  at  least  10%  of  the  voting  stock 
of  the  foreign  corporation. 

Current  Actions:  There  are  no  changes 
being  made  to  this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

The  burden  for  the  collection  of 
information  is  reflected  in  the  burden 
for  Form  1118,  Foreign  Tax  Credit- 
Corporations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  conUx)l  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  17,  2003. 
R.  loseph  Durbala, 
IRS  Reports  Clearance  Officer. 
(FR  Doa  03-29169  Fikd  11-20-03;  8:45  am] 

MLLING  CODE  4830-01-f> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Scientific  Review  and  Evaiuation 
BcMrd  for  Health  Services  Researcli 
and  Development  Service,  Notice  of 
IMeeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463,  Federal  Advisory  Committee  Act, 
that  a  meeting  of  the  Scientific  Review 
and  Evaluation  Board  for  Health 
Services  Research  and  Development 
Service,  will  be  held  at  the  Bahia  Hotel, 
998  West  Mission  Bay  Drive,  San  Diego, 
California,  from  January  20-23,  2003. 
The  Investigator  Initiated  Research  and 
Service  Directed  Project  (IIR/SDP) 
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reviews  wi  1  convene  from  8  a.m.-5 
p.m.  on  Wednesday,  January  21  and 
Thursday,  January  22,  2004.  The 
Niusing  Research  Initiative  (NR)  review 
will  convehe  on  Friday,  January  23, 
2004,  froni^8  a.m.-12  noon. 

The  puriose-of  the  Board  is  to  review 
research  and  development  applications 
concerned  iwith  the  measurement  and 
evaluation!  of  health  care  services  and 
with  testing  new  methods  of  health  care 
delivery  and  management,  and  nursing 
research.  Applicatioils  are  reviewed  for 
scientific  and  technical  merit. 
Recommei  dations  regarding  funding  are 
prepared  f  )r  the  Chief  Research  and 
Developm(  snt  Officer. 

On  Janu  iry  20,  2004,  the  meeting  will 
be  open  to  the  public  for  approximately 
one  half-h  )ur  from  7  p.m.  imtil  7:30 
p.m.  to  coi  'er  administrative  matters  and 
to  discuss  the  general  status  of  the 
program.  The  remaining  portion  of  the 
meeting  oi  January  20-23,  2004  will  be 
closed.  Tub  closed  portion  of  the 
meeting  involves  discussion, 
examination,  reference  to,  and  oral 
review  of  staff  and  consultant  critiques 
of  researc  i  protocols  and  similar 
document  >.  During  this  portion  of  the 
meeting,  t  iscussion  and 
recommer  dations  will  include 


qualifications  of  the  personnel 
conducting  the  studies  (the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy),  as  well  as  research  information 
{the  premature  disclosm«  of  which 
would  be  likely  to  compromise 
significantly  the  implementation  of 
proposed  agency  action  regarding  such  ~ 
research  projects).  ^ 

As  provided  by  subsection  10(d)  of 
Public  Law  92—463,  as  amended  by 
Public  Law  94-409,  closing  portions  of 
these  meetings  is  in  accordemce  with  5 
U.S.C.  552b(c)(6)  and  (9)(B). 

Those  who  plan  to  attend  the  open 
session  should  contact  the  Assistant 
Director,  Scientific  Review  (124F), 
Health  Services  Research  and 
Development  Service,  Department  of 
Veterans  Affairs,  1722  Eye  Street,  NW., 
Washington,  DC,  at  least  five  days 
before  the  meeting.  For  further 
information,  call  (202)  254-0207. 

Dated:  November  17,  2003. 

By  Directionof  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-29108  Filed  11-20-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  11  and  25 

RIN  3150-AH30 

Assessment  of  Access  Authorization 
Fees 

Correction 

In  rule  document  03-27804  beginning 
on  page  62509  in  the  issue  of 
Wednesday,  November  5,  2003,  make 
the  following  corrections: 

§11.15    [CorrectecQ 

1.  On  pages  62511  and  62512,  in 
§11. 15(e)(2),  in  the  table,  the  heading 


Federal  Register 

Vol.  68,  No.  225 

Friday,  November  21,  2Q03 


"The  NRC  application  fee  for  an  access 
authorization  type  *  *  *"  should  read 
"The  NRC  application  fee  for  an  access 
authorization  of  type  ***••. 

Appendix  A  to  Part  25    [Corrected] 

2.  On  pages  62512  and  62513,  in 
Appendix  A  to  Part  25,  in  the  table,  the 
heading  "The  NRC  application  fee  for 
an  access  authorization  type  *  *  *" 
should  read  "The  NRC  application  fee 
for  an  access  authorization  of  tjrpe  *  * 

[FR  Doc.  C3-27804  Filed  11-20-03;  8:45  am] 
BILLING  CODE  1SOfr-01-0 


Friday, 

November  21,  2003 


Part  n 


Department  of 
Health  and  Human 
Services 


Substance  Abuse  and  Mental  Health 
Services  Administration 


Notice  of  Final  Grants  Announcements; 
Notices 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Sarvtees  Administration 

Notice  of  Hnal  Changes  to  SAMHSA's 
Discretionary  Grant  Announcements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACnON:  Notice^f  final  changes  to 
SAMHSA's  Discretionary  Grant 
announcements. 
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SUMMARY:  On  August  21,  2003,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
announced  plans  to  change  its  approach 
to  aimouncing  and  soliciting 
applications  for  its  discretionary  grant 
programs  in  Fiscal  Year  (FY)  2004. 
These  changes  involved  the  publication 
of  four  standard  grant  announcements 
that  would  provide  the  basic  program 
design  and  application  instructions  for 
four  types  of  grants  "Services  Grants, 
Infrastructure  Grants,  Best  Practices 
Planning  and  Implementation  Grants, 
and  Service-to-Science  Grants.  The  four 
annoimcements  were  made  available  for 
public  review  and  comment  for  60  days, 
with  the  comment  period  closing  on 
October  20.  2003.  This  notice  describes 
the  comments  received  on  the  draft 
standard  grant  annoimcements  and 
changes  made  to  the  standard  grant 
announcements.  This  notice  is  followed 
by  four  notices  that  provide  the  final 
text  for  SAMHSA's  fovu-  standard  grant 
announcements. 

Authority:  Sections  509,  516.  and  520A  of 
the  Public  Health  Service  Act. 

DATES:  Use  of  the  standard  grant 
announcement  will  be  effective 
November  21,  2003.  The  standard  grant 
announcements  must  be  used  in 
conjimction  with  separate  Notices  of 
Fimding  Availability  (NOFAs)  that  will 
provide  application  due  dates  and  other 
key  dates  for  specific  SAMHSA  grant 
funding  opportunities. 
ADDRESSES:  Questions  about  SAMHSA's 
standard  grant  announcements  may  be 
directed  to  Cathy  Friedman,  M.A., 
Office  of  PoUcy,  Planning  and  Budget, 
5600  Fishers  Lane,  Room  12C-26, 
Rockville,  Maryland.  20857.  Fax:  (301- 
594-6159)  E-mail: 
cfriedma@samhsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Friedman,  M.A.,  Office  of  Policy, 
Planning  and  Budget.  5600  Fishers 
Lane,  Room  12C-26,  Rockville, 
Maryland,  20857.  Fax:  (301-594-6159) 
E-mail:  cfrieclma@samhsa.gov.  Phone: 
(301) 443-1910. 


SUPPLEMEK  TARY  INFORMATION:  Starting  in 
FY  2004.  ^AMHSA  is  changing  its 
approach  lb  announcing  and  soliciting 
applications  for  its  discretionary  grants. 
SAMHSA  Ivill  publish  four  standard 
grant  annquncements  that  will  describe 
the  general  program  design  and  provide 
application  instructions  for  four  tj^es  of 
grants — Smvices  Grants,  Infrastructure 
Grants,  Beet  Practices  Planning  and 
Implementation  Grants,  and  Service-to-    - 
Science  Grants.  These  standard  grant 
aimounce^ents  will  be  posted  on 
SAMHSAfe  Web  page  and  will  be 
available  ^m  SAMHSA'^ 
clearinghouses  on  an  ongoing  basis.  The 
standard  announcements  will  be  used  in 
conjimctian  with  brief  Notices  of 
Fimding  Availability  (NOFAs)  that  will 
announce  the  availability  of  funds  for 
specific  giant  funding  opportunities 
within  ea^  of  the  standard  grant 
programs  [e.g..  Homeless  Treatment 
grants.  Statewide  Family  Network 
grants,  HIV/ AIDS  and  Substance  Abuse 
Prevention  Plaiming  Grants,  etc.). 

The  Nojices  of  Funding  Availability 
(NOFAs)  innouncing  the  availability  of 
funds  for  specific  grant  funding 
opportunities  will  be  published 
separately  in  the  Federal  Register,  and 
posted  on  the  Federal  grants  Web  site 
(MTvw.grcmte.gov)  and  on  the  SAMHSA 
Web  site  Iwww.sam/isa.gov).  The 
NOFAs  vill: 

•  Identify  any  specific  target 
population  or  issue  for  the  specffic  grant 
funding  opportunity, 

•  Ideni  ify  which  of  the  four  standard 
announci  ments  applicants  must  use  to 
prepare  t  leir  applications, 

•  Spec  fy  total  funding  available  for 
the  first  J  ear  of  the  grants  and  the 
expected  size  and  number  of  awards, 

•  Spec  ify  the  application  deadline, 

•  Note  any  specific  program 
requirempnts  for  each  funding 
opportunity,  and 

•  Inch  de  any  limitations  or 
exceptioi  is  to  the  general  provisionsrin 
the  stand  ard  announcement. 

Applic  mts  will  need  to  have  both  the 
NOFA  ar  d  the  appropriate  standard 
announo  sment  to  prepare  their 
applicati  3ns.  Both  documents  will  be 
providec  .  along  with  application 
materials ,  in  the  application  kits 
available  from  SAMHSA's 
clearingl  ouses  as  well  as  on  SAMHSA's 
Web  site 

SAM?  SA  anticipates  that  the  four 
standard  grant  annoimcements  will  be 
used  for  the  majority  of  its  grant  funding 
opportiu  lities.  However,  there  will  be 
some  funding  opportunities  that  do  not 
fit  the  standard  announcements.  In 
those  ini  tances,  separate  stand-alone 
grant  anj  louncements  will  be  published 
and  proi  ided  to  applicants  as  they  have 


been  in  the  past  (i.e..  in  the  Federal 
Register,  on  the  SAMHSA  Web  site,  on 
the  Federal  grants  Web  site,  and  through 
SAMHSA's  clearinghouses). 

SAMHSA  published  the  draft 
standard  grant  announcements  in  the 
Federal  Register  for  public  review  and 
comment  on  August  21,  2003.  SAMHSA 
received  over  50  conmients  on  the 
standard  grant  aimouncements,  along 
with  numerous  requests  for  additional   . 
information  about  how  the  standard 
grant  announcements  would  function. 
The  vast  majority  of  the  comments  were 
positive,  indicating  that  the  proposed 
process  could  be  helpful  to  applicants 
in  laying  the  groundwork  for  their 
applications  prior  to  the  announcement 
of  specific  funding  opportunities.  At  the 
same  time,  commentors  identified 
several  areas  where  the  announcements 
could  be  clarified  and  strengthened.  The 
following  are  key  themes  expressed  in 
the  comments  received  on  the  standard 
grant  aimouncements: 

•  CuItuTol  Competence  and  ^ 
Consumer  Participation — Several 
commentors  expressed  concern  that  the 
standard  grant  aimoimcements  did  not 
clearly  require  applicants  to  address 
cultural  competence  and  consumer 
participation.  This  has  been  a  hallmark 
of  SAMHSA  grant  announcements  and 
many  commentors  were  concerned  that 
these  important  values  appeared  to  have 
been  lost.  SAMHSA  has  revised  the 
standard  grant  announcements  to  more 
explicitly  address  cultural  competence 
in  each  of  the  standard  grant 
announcements,  particularly  in  the 
requirements  for  the  Project  Narrative  of 
the  applications. 

•  Clarification  of  the  Evidence 
Standard— While  conunentors  generally 
agreed  that  it  was  important  to  require 
evidence-based  practices  in  the  Services 
Grants  and  Best  Practices  Planning  and 
Implementation  (BPPI)  Grants 
announcements,  they  did  not  feel  that 
the  evidence  standard  articulated  in  the 
draft  announcements  was  clear. 

— Commentors  requested  that  SAMHSA 
clarify  to  what  extent  practices  could 
be  adapted/modified  and  that 
SAMHSA  require  applicants  to  justify 
the  use  of  the  practice  for  the  target 
population.  SAMHSA  agrees  that  this 
is  critical  and  has,  therefore,  deleted 
the  "two-level"  review  that  was 
initially  proposed  for  Services  and 
BPPI  grants.  Instead,  the  justification 
of  the  evidence-based  practice  has 
been  incorporated  as  a  scored  item  in 
the  Project  Narrative.  Applicants  will 
be  required  not  only  to  provide 
evidence  that  the  practice  is  effective, 
but  also  to  justify  its  use  for  the  target 
population  and  justify  any 


adaptations/modifications  to  the 
practice. 

— Commentors  requested  that  SAMHSA 
clarify  what,  precisefy,  applicants  had 
to  say  to  justify  the  evidence-base  for 
a  practice  selected  from  among  those 
SAMHSA  has  already  determined  to 
have  met  the  evidence  standard.  This 
has  been  clarified  in  the  revised 
announcements.  Some  commentors 
requested  that  SAMHSA  limit 
evidence-based  practices  to  only  those 
docimiented  in  the  peer-reviewed 
literature.  SAMHSA  had  considered 
this  standard  in  early  [i.e.,  pre- 
publication)  drafts  of  the 
announcements  and  decided  not  to  do 
so,  because  there  are  relatively  few 
practices  that  have  been  well- 
researched  and  documented  for  a 
wide  variety  of  target  populations  and 
in  a  wide-variety  of  settings. 
—Many  commentors  requested  that 
SAMHSA  provide  a  definition  of  the 
"recognized  experts"  whose  opinions 
(in  the  form  of  consensus  docimients) 
may  be  considered  acceptable 
evidence  of  effectiveness  in  situations 
where  there  is  little/no  research-based 
evidence  of  effectiveness.  Some 
commentors  wanted  to  see  a  very 
broad  definition,  while  others  wanted 
SAMHSA  to  delete  consensus 
documents  as  acceptable  evidence  of 
effectiveness.  SAMHSA  has  retained 
consensus  documents  as  acceptable 
evidence  of  effectiveness,  but  has 
clarified  that  "local  recognition  of  an 
individual  as  a  respected  or 
influential  person  at  the  community 
level  is  not  considered  a  'recognized 
expert'  for  this  purpose." 
•  Clarify  Government  Performance 
and  Results  Act  (GPRA)  and 
Performance  Measurement 
Requirements— The  di^ 
announcements  included  preliminary 
GPRA/performance  indicators,  and 
many  comments  were  received 
requesting  clarification  of  the  data 
collection  requirements  that  would 
accompany  these  preliminary  GPRA/ 
performance  indicators.  This  work  is 
still  under  development.  Therefore, 
SAMHSA  has  deleted  reference  to  the 
draft  indicators  in  the  standard  grant 
announcements.  The  data  collection  and 
performance  measurement  requirements 
for  each  funding  opportunity  will  be 
specified  in  the  NOFA.  SAMHSA 
expects  to  issue  modified  standard  grant 
annoimcements  once  the  performance 
indicators  and  related  data  collection 
requirements  are  finalized. 

•  Award  Criteria — Some  commentors 
expressed  concern  about  the  award 
criterion  limiting  awards  to  no  more 
than  two  per  States.  SAMHSA  has 
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revised  the  award  criteria  to  be  more 
flexible  and  indicate  that  SAMHSA  will 
consider  a  "balance  of  awards  in  terms 
of  geography  (including  urban,  rural  and 
remote  settings),  target  populations,  and 
program  size." 

•  Ensure  adequate  application 
period— Commentors  requested  that 
SAMHSA  distribute  publication  of 
NOFAs  and  receipt  dates  throughout  the 
Fiscal  Year  in  order  to  minimize  the 
burden  on  applicants.  While  this  is  not 
an  issue  that  is  directly  addressed  in  the 
standard  grant  announcements, 
SAMHSA  does  intend  to  distribute 
publication  of  NOFAs  and  receipt  dates 
throughout  the  Fiscal  Year.  SAMHSA 
expects  that  one  benefit  of  publishing 
brief  NOFAs  for  each  ftmding 
opportunity  (rather  than  full  Requests 
for  Application)  is  that  SAMHSA  will 
be  able  to  provide  applicants  with  more 
time  to  prepare  their  applications. 

•  Submission  of  Documentation  that 
Projects  are  Consistent  with  State 
Priorities— Reaction  to  this  requirement 
was  mixed  among  commentors.  While 
many  commentors  felt  that  it  was  a 
positive  requirement,  others  were 
concerned  about  the  feasibility  of 
meeting  the  requirement  and/or  the 
burden  on  the  State.  SAMHSA  has 
modified  the  requirement  to  include 
documentation  that  projects  are 
consistent  with  State  or  coimty 
priorities. 

•  7n6a;  Comme/ite— SAMHSA 
received  comments  from  several  tribal 
organizations  towards  the  end  of  the 
comment  period.  Many  of  them 
requested  additional  time  to  prepare 
their  comments.  However,  because  the 
timely  publication  of  the  FY  2004 
NOFAs  depends  on  timely  finalization 
and  publication  of  the  standard  grant 
announcements  by  the  end  of  November 
2003,  SAMHSA  was  not  able  to  extend 
the  comment  period.  SAMHSA  has 
attempted  to  incorporate  the  comments 
received  into  the  standard  grant 
announcements  and  will  work  with 
tribal  organizations  to  address  other 
comments  in  future  versions  of  the 
standard  grant  announcements.  While 
SAMHSA  intends  the  grants  to  be 
available  on  an  on-going  basis,  it  is 
likely  that  SAMHSA  will  need  to  make 
some  adjustments  for  FY  2005,  based  on 
the  first  year  of  experience  in  FY  2004. 
SAMHSA  therefore  declined  to  extend 
the  comment  period. 

•  Minor  Technical  Edits— SAMHSA 
received  numerous  comments  regarding 
minor  technical  edits  on  the  standard 
grant  announcements.  SAMHSA  has 
incorporated  those  comments  where 
possible. 

SAMHSA  greatly  appreciates  the 
interest  and  support  expressed  by  the 
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field  in  the  comments  on  the  standard 
grant  announcements.  The  comments 
received  were  very  helpful  m  clarifying 
and  finalizing  the  announcements,  and 
SAMHSA  is  hopeful  that  the  final 
standard  grant  annoimcements  will  help 
potential  applicants  prepare 
appUcations  for  SAMHSA's  FY  2004 
grant  funding  opportimities. 

Dated:  November  13,  2003. 
DuylKade, 

Director.  Office  of  Policy,  Planning  and 
Budget.  Substance  Abuse  and  Mental  Health 
Services  Administration. 
(PR  Doc.  03-28873  Filed  11-20-03;  8:45  am) 

BKllNG  CODE  41«2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Final  Standard  Services 
Grants  Anrwunpement 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  final  Services  Grants 
announcement. 


SUMMARY:  On  August  21,  2003,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
announced  plans  to  change  its  approach 
to  announcing  and  soliciting 
applications  for  its  discretionary  grant 
programs  in  Fiscal  Year  (FY)  2004. 
These  changes  involved  the  publication 
of  four  standard  grant  announcements 
that  would  provide  the  basic  program 
design  and  application  instructions  for 
four  types  of  grants— Services  Grants, 
Infrastructure  Grants,  Best  Practices 
Plaiming  and  Implementation  Grants, 
and  Service-to-Science  Grants.  The  four 
announcements  were  made  available  for 
public  review  and  comment  for  60  days. 
The  comments  received  and  changes 
made  to  the  standard  grant 
announcements  are  described  in  a 
separate  Federal  Register  notice.  This 
notice  provides  the  final  text  for 
SAMHSA's  standard  Services  Grants 
announcement. 

Autliority:  Sections  509,  516,  and  520A  of 
the  Public  Health  Service  Act. 

DATES:  Use  of  the  standard  Services 
Grants  announcement  will  be  effective 
November  21,  2003.  The  standard 
Services  Grants  announcement  must  be 
used  in  conjunction  with  separate 
Notices  of  Fimding  Availability 
(NOFAs)  that  will  provide  appUcation 
due  dates  and  other  key  dates  for 
specific  SAMHSA  grant  funding 
opportunities. 
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ADDRESSES:  Questions  about  SAMHSA's 
standard  Services  Grants  annoiincement 
may  be  directed  to  Cathy  Friedman, 
M.A.,  Office  of  Policy,  Planning  and 
Budget,  5600  Fishers  Lane,  Room  12C- 
26,  Rockville,  Maryland,  20857.  Fax: 
(301-594-6159)  E-mail: 
cfriedma®samhsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Friedman,  M.A.,  Office  of  Policy, 
Planning  and  Budget,  5600  Fishers 
Lane,  Room  120-26,  Rockville, 
Maryland.  20857.  Fax:  (301-594-6159) 
E-mail:  cftiedma@samhsa.gov.  Phone: 
(301) 443-1910. 

SUPPLEMENTARY  INFORMATION:  Starting  in 
FY  2004,  SAMHSA  is  changing  its 
approach  to^uonouncing  and  soliciting 
applications  for  its  discretionary  grants. 


SAMHSA  will  publish  four  standard 
grant  annc  uncements  that  will  describe 
file  genera  program  design  and  provide 
applicatio:  i  instructions  for  four  types  of 
grants — Sarvices  Grants,  Infrastructure 
Grants,  Bept  Practices  Planning  and 
Implementation  Grants,  and  Service-to- 
Science  Grants.  The  text  for  the  final 
standard  Services  Grants  annoimcement 
is  provide  1  below. 

The  stai  idard  Services  Grants 
annoimcBi  nent  will  be  posted  on     ' 
SAMHSA  s  Web  page 
[www.san  hsa.gov]  eind  will  be  available 
from  SAN  HSA's  clearinghouses  on  an 
ongoing  b  isis.  The  standard 
announce  nents  will  be  used  in 
conjuncti(  in  with  brief  Notices  of 
Funding  1  ivaitability  (NOFAs)  that  will 

Key  Dates 


Application  Deadline 


Intergovernmental  Review  (E.0. 12372) 


Public     Health     System     Impact     Statement 
(PHSIS)/Single  State  Agency  Ckwrdination. 


announce  the  availability  of  funds  for 
specific  grant  funding  opportunities 
within  each  of  the  standard  grant 
programs  [e.g..  Homeless  Treatment 
grants.  Statewide  Family  Network 
grants,  HIV/AIDS  and  Substance  Abuse 
Prevention  Planning  Grants,  etc.). 

Services  Grants— SVC  04  (Initial 
Announcement) 

Catalogue  of  Federal  Domestic  Assistance 
(CFDA)  No.:  93.243  (vinless  otherwise 
specified  in  a  NOFA  in  the  Federal  Register 
and  on  www.ffrants.gov). 

Authority:  Sections  509,  516  and/or  520A 
of  the  Public  Health  Service  Act,  as  amended, 
and  subject  to  the  availability  of  funds 
(unless  otherwise  specified  in  a  NOFA  in  the 
Federal  Register  and  on  www.grants.gov]. 


Ttiis  Prog  am  Announcement  provides  general  instmctions  and  guidelines  for  multiple  funding 
opporturiities.  Application  deadlines  for  specific  funding  opportunities  will  be  published  in  No- 
tices of  Funding  Availability  (NOFAs)  in  the  Federal  Register  and  on  www.grants.gov. 

Letters  fran  State  Single  Point  of  Contact  (SPOC)  are  due  no  later  than  60  days  after  applica- 
tion deadline. 

Applicant!  must  send  the  PHSIS  to  appropriate  State  and  local  health  agencies  by  application 
deadlin(  i.  Comments  from  Single  State  Agency  are  due  no  later  than  60  days  after  applica- 
tion des  dline. 
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Appendix  F:  Statement  of  Assurance 
Appendix  G:  Logic  Model  Resources 

L  Fundiu  g  Opportunity  Description 

A.  Introd  iction 

The  Su  astance  Abuse  and  Mental 
Health  S(  irvices  Administration 
(SAMHS  M  announces  its  intent  to 
solicit  applications  for  Services  Grants. 
These  grints  will  expand  and  strengthen 
effective,  culturally  appropriate 
substanc  i  abuse  and  mental  health 
services  i  it  the  State  and  local  levels. 
The  serv  ces  implemented  through 
SAMHSj  l's  Services  Grants  must 
incorpor  ite  the  best  objective 
informal  on  available  regarding 
effective  less  and  acceptability.  In 
general,  he  services  implemented 
through  JAMHSA's  Services  Grants  will 
have  str(  ng  evidence  of  effectiveness. 
Howevei ,  because  the  evidence  base  is 
limited  i  a  some  areas,  SAMHSA  may 
fund  soE  le  services  for  which  the 
evidenc(  >  base,  while  limited,  is  sound. 
SAMHS  ^  expects  that  the  services 
funded  t  irough  these  grants  will  be 
sustaine  1  by  the  grantee  beyond  the 
term  of  me  grant. 


SAMHSA  also  funds  grants  under 
three  other  standard  grant 
announcements : 

•  Inftnstmcture  Grants  support 
identification  and  implementation  of 
systems  changes  but  are  not  designed  to 
fund  services. 

•  Best  Practices  Planning  and 
Implementation  Grants  help 
communities  and  providers  identify 
practices  to  effectively  meet  local  needs, 
develop  strategic  plans  for 
implementing/adapting  those  practices 
and  pilot-test  practices  prior  to  full- 
scale  implementation. 

•  Service  to  Science  Grants  document 
and  evaluate  innovative  practices  that 
address  critical  substance  abuse  and 
mental  health  service  gaps  but  that  have 
not  yet  been  formally  evaluated. 

This  announcement  describes  the 
general  program  design  and  provides 
application  instructions  for  all 
SAMHSA  Services  Grants.  The 
availability  of  funds  for  specific 
Services  Grants  will  be  announced  in 
supplementary  Notices  of  Funding 
Availability  (NOFAs)  in  the  Federal 
Register  and  at  www.gmnts.gov — the 
Federal  grant  annoimcement  Web  page. 

Typically,  funding  for  Services  Grants 
will  be  targeted  to  specific  populations 
and/ or  issue  areas,  which  will  be 
specified  in  the  NOFAs.  The  NOFAs 
will  also: 
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•  Specify  total  funding  available  for 
the  first  year  of  the  grants  and  the 
expected  size  and  number  of  awards; 

•  Provide  the  application  deadline; 

•  Note  any  specific  program 
requirements  for  each  funding 
opportunity;  and 

•  Include  any  limitations  or 
exceptions  to  the  general  provisions  in 
this  announcement  (e.g.,  eligibility, 
allowable  activities). 

It  is,  thraefore,  critical  that  you 
consult  the  NOFA  as  well  as  this 
announcement  in  developing  your  grant 
application. 

B.  Expectations 

The  Services  &ant  program  is 
designed  to  address  gaps  in  substance 
abuse  and  mental  health  services  and/or 
to  increase  the  ability  of  States,  units  of 
local  government,  hjdian  tribes,  tribal 
organizations  and  governments,  and 
conummity-  and  £aith-based 
organizations  to  help  specific 
populations  or  geographic  areas  with 
serious,  emerging  mental  health  and 
substance  abuse  problems.  SAMHSA 
intends  that  its  Services  Grants  result  in 
the  delivery  of  services  as  soon  as 
possible  and  no  later  than  4  months 
after  award.  SAMHSA's  Services  Grants 
may  include  substance  abuse 
prevention,  substance  abuse  treatment 
and/or  mental  health  services. 
Throughout  this  announcement. 
SAMHSA  will  use  the  term  "services" 
to  refer  to  aU  three  types  of  services.  The 
NOFA  wiU  provide  guidance  on  the 
particular  type  of  service  to  be  provided 
through  each  funding  opportimity. 

1.  Documenting  the  Evidence-Base  for 
Services  To  Be  Implemented 

The  services  implemented  through 
SAMHSA's  Services  Grants  must 
incorporate  the  best  objective 
information  available  regarding  the 
effectiveness  and  acceptabihty  of  the 
services  to  be  implemented.  In  general, 
the  services  implemented  through 
SAMHSA's  Services  Grants  will  have 
strong  evidence  of  effectiveness. 
However,  because  the  evidence  base  is 
limited  in  some  areas,  SAMHSA  may 
fund  some  services  for  which  the 
evidence  of  effectiveness  is  based  on 
formal  consensus  among  recognized 
experts  in  the  field  and/or  evaluation 
studies  that  have  not  been  published  in 
the  peer  reviewed  literature. 

Applicants  must  document  in  their 
applications  that  the  services/practices 
they  propose  to  implement  are 
evidence-based  services/practices.  In 
addition,  applicants  must  justify  use  of 
the  proposed  services/practices  for  the 
target  population  along  vdth  any 
adaptations  or  modifications  necessary 
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to  meet  the  imique  needs  of  the  target 
population  or  otiierwise  increase  the 
likelihood  of  achieving  positive 
outcomes.  Further  guidance  on  each  of 
these  requirements  is  provided  below. 

Documenting  the  Evidence-Based 
Practice/Service.  SAMHSA  has  already 
determined  that  certain  services/ 
practices  are  solidly  evidence-based 
services/practices  and  encourages 
applicants  to  select  services/practices 
bom  following  sources  Cthough  this  is 
not  required): 

•  SAMHSA's  National  Registry  of 
Effective  Programs  (NREP)  (see 
Appendix  C) 

•  Center  for  Mental  Health  Services 
(CMHS)  Evidence  Based  Practice  Tool 
Kits  (see  Appendix  D) 

•  List  ofEfiiBctive  Substance  Abuse 
Treatment  Practices  (see  Appendix  E) 

•  Additional  practices  identified  in 
the  NOFA  for  a  specific  funding 
opportunity,  if  applicable 

Applicants  proposing  services/ 
practices  that  are  not  included  in  the 
above-referenced  sources  must  provide 
a  narrative  justification  that  summarizes 
the  evidence  for  effectiveness  and 
acceptability  of  the  proposed  service/ 
practice.  The  preferred  evidence  of 
effectiveness  and  acceptability  will 
include  the  findings  from  clinical  trials, 
efficacy  and/or  effectiveness  studies 
published  in  the  peer-reviewed 
literature. 

In  areas  where  littie  or  no  research 
has  been  published  in  the  peer-reviewed 
scientific  literature,  the  applicant  may 
present  evidence  involving  studies  that 
have  not  been  published  in  the  peer- 
reviewed  research  literatxue  and/or 
documents  describing  formal  consensus 
among  recognized  experts.  If  consensus 
documents  are  presented,  they  must 
describe  consensus  among  multiple 
experts  whose  work  is  recognized  and 
respected  by  others  in  the  field.  Local 
recognition  of  an  individual  as  a 
respected  or  influential  person  at  the 
community  level  is  not  considered  a 
"recognized  expert"  for  this  purpose. 

In  presenting  evidence  in  support  of 
the  proposed  service/practice, 
applicants  must  show  that  the  evidence 
presented  is  the  best  objective 
information  available. 

Justifying  Selection  of  the  Serrice/ 
Pmcticefor  the  Target  Population. 
Regardless  of  the  strength  of  the 
evidence-base  for  the  service/practice, 
all  applicants  must  show  that  the 
proposed  service/practice  is  appropriate 
for  the  proposed  target  population. 
Ideally,  this  evidence  will  include 
research  findings  on  effectiveness  and 
acceptability  specific  to  the  proposed 
target  population.  However,  if  such 
evidence  is  not  available,  the  applicant 


should  provide  a  justification  for  using 
the  proposed  service/practice  with  the 
target  population.  This  justification 
might  mvolve,  for  example,  a 
description  of  adaptations  to  the 
proposed  service/practice  based  on 
other  research  involving  the  tai^et 
population. 

Justifying  Adaptations/Modifications 
of  the  Proposed  Service/Pmctice. 
SAMHSA  has  found  that  a  high  degree 
of  faithfulness  or  "fidelity"  (see 
Glossary)  to  the  original  model  for  an 
evidence-based  service/practice 
increases  the  likelihood  that  positive 
outcomes  will  be  achieved  when  the 
model  is  used  by  others.  Therefore. 
SAMHSA  encourages  fidelity  to  the 
original  evidence-based  service/practice 
to  be  implemented.  However.  SAMHSA 
tecognizes  that  adaptations  or 
modifications  to  the  original  model  may 
be  necessary  for  a  variety  of  reasons: 

•  To  allow  implementers  to  use 
resources  e£Bciently 

•  To  adjust  for  specific  needs  of  the 
client  population 

•  To  address  unique  charactoistics  of 
the  local  community  where  the  service/ 
practice  will  be  implemented 

All  applicants  must  describe  and 
justify  any  adaptations  or  modifications 
to  the  proposed  service/practice  that 
will  be  made. 

2.  Services  Delivery 

SAMHSA's  Services  Grant  funds  must 
be  used  primarily  to  support  direct 
services,  including  the  following  types 
of  activities: 

•  Conducting  outreach  and  pre- 
sovice  strategies  to  expand  access  to 
treatment  or  prevention  services  to 
underserved  populations,  ff  you  propose 
to  provide  only  outreach  and  pre-service 
strategies,  you  must  show  that  your 
organization  is  an  effective  and  integral 
part  of  a  network  of  service  providers. 

•  Purchasing  or  providing  direct 
treatment  (including  screening, 
assessment,  and  care  management)  or 
prevention  services  for  populations  at 
risk.  Treatment  must  be  provided  in 
outpatient,  day  treatment  or  intensive 
outpatient,  or  residential  programs. 

•  Purchasing  or  providing  "wrap- 
around" services  (see  Glossary)  (e.g., 
child  care,  vocational,  educational  and 
transportation  services)  designed  to 
improve  access  and  retention. 

•  Collecting  data  using  specified  tools 
and  standards  to  measure  and  monitor 
treatment  or  prevention  services  and 
costs.  (No  more  than  20%  of  the  total 
grant  award  may  be  used  for  data 
collection  and  evaluation.) 
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3.  Infrastructure  Development 
(maxTmiiin  15%  of  total  grant  award) 

Although  SAMHSA  expects  that  its 
Services  Grant  funds  will  be  used 
primarily  for  direct  servicesr  SAMHSA 
recognizes  that  in^structure  changes 
may  be  needed  to  support  service 
delivery  expansion  in  some  instances. 
You  may  use  up  to  15%  of  the  total 
Services  Grant  award  for  the  following 
types  of  infrastructure  development,  if 
necessary  to  support  the  direct  service 
expansion  of  the  grant  project. 

•  Building  partnersUps  to  ensure  the 
success  of  the  project  and  entering  into 
service  delivery  and  other  agreements. 

•  Developing  or  changing  the 
infrastructure  to  expand  treatment  or 
prevention  services. 

•  Training  to  assist  treatment  or 
prevention  providers  and  community 
support  systems  to  identify  and  address 
mental  health  or  substance  abuse  issues. 

4.  Data  and  Performance  Measurement 

The  Government  Performance  and 
Results  Act  of  1993  (Pub.  L.  103-62,  or 
"GPRA")  requires  all  Federal  agencies 
to  set  program  performance  targets  and 
report  annually  on^the  degree  to  which 
.  the  previous  year's  targets  were  met. 

Agencies  are  expected  to  evaluate 
their  programs  regularly  and  to  use 
results  of  these  evaluations  to  explain 
their  successes  and  failures  and  justify 
requests  for  funding. 

To  meet  the  GPRA  requirements, 
SAMHSA  must  collect  performance  data 
(i.e.,  "GPRA  data")  from  grantees. 
Grantees  are  required  to  report  these 
GPRA  data  to  SAMHSA  on  a  timely 
basis. 

^Specifically,  grantees  will  be  required 
to  provide  data  on  a  set  of  required 
measures,  as  specified  in  the  NOFA. 
The  data  collection  tools  to  be  used  for 
reporting  the  required  data  will  be 
provided  in  the  application  kits 
distributed  by  SAMHSA's 
clearinghouses  and  posted  on 
SAMHSA's  Web  site  along  with  each 
NOFA.  In  your  application,  you  must 
demonstrate  your  ability  to  collect  and 
report  on  these  measures,  and  you  may 
be  required  to  provide  somebaseline 
data. 

The  terms  and  conditions  of  the  grant 
award  also  will  specify  the  data  to  be 
submitted  and  the  schedule  for 
submission.  Grantees  will  be  required  to 
adhere  to  these  terms  and  conditions  of 
award. 

Applicants  should  be  aware  that 
SAMHSA  is  working  to  develop  a  set  of 
required  core  performance  measiires  for 
each  of  SAMHSA's  standard  grants  (i.e.. 
Services  Grants,  Infrastructure  Grants, 
Best  Practices  Planning  and 


Implementation  Grants,  and  Service-to- 
Science  Giants].  As  this  effort  proceeds, 
some  of  th^  data  collection  and 
reporting  Requirements  included  in 
SAMHSATs  NOFAs  may  change.  All 
grantees  vtill  be  expected  to  comply 
with  any  c  tianges  in  data  collection 
requireme  its  that  occur  during  the 
grantee's  ( reject  perfod. 

5.  Grantee  Meetings 
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6.  Evaluat  ion 


plan  to  send  a  minimimi  of 
(including  the  Project 
at  least  one  joint  grantee 
each  year  of  the  grant,  and 
nclude  funding  for  this  travel 
At  these  meetings, 
present  the  results  of  their 
Federal  staff  will  provide 
Lssistance.  Each  meeting  will 
These  meetings  will  usually 
the  Washington,  DC,  area, 
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Grantee ;  must  evaluate  their  projects, 
and  you  a  re  required  to  describe  your 
evaluation  plans  in  your  application. 
The  evaliBtion  ^ould  be  designed  to 
provide  n  gular  feedback  to  the  project 
to  improv  b  services.  The  evaluation 
must  incl  ide  both  process  and  outcome 
componei  its.  Process  and  outcome 
evaluatioi  is  must  measure  change 
relating  tq  project  goals  and  objectives 
over  timelcompared  to  baseline 
informatii  m.  Control  or  comparison 
groups  ar ;  not  required.  You  must 
consider ;  rour  evaluation  plan  when 
preparing  the  project  budget. 

Procesi  components  should  address 
issues  sui  h  as: 

•  How  closely  did  implementation 
match  th(  plan? 

•  Wha<  types  of  deviation  from  the 
plan  occi  rred? 

•  Wha  led  to  the  deviations? 

•  Wha  effect  did  the  deviations  have 
on  the  pi  Limed  intervention  and 
evaluatio  a? 

•  Who  provided  (program,  staff)  what 
services  I  modality,  type,  intensity, 
duration^ ,  to  whom  (individual 
charactei  istics),  in  what  context 
(system,  community),  and  at  what  cost 
(facilities,  personnel,  dollars)? 

Outcoi  fie  components  should  address 
issues  su  :h  as: 

•  Wha  t  was  the  effect  of  treatment  on 
participa  at^ 

•  Wha  t  program/contextual  factors 
were  ass<  iciated  with  outcomes? 

•  Wha  t  individual  factors  were 
associate  d  with  outcomes? 

•  Howil  durable  were  the  effects? 
No  make  than  20%  of  the  total  grant 

award  m  iy  be  used  for  evaluation  and 
data  coll  xrtion,  including  GPRA. 


n.  Award  Infonnation 

A.  Award  Amount 

The  expected  award  amount  for  each 
funding  opportimity  will  be  specified  in 
the  NOFA.  Typically,  SAMHSA's 
Services  Grant  awards  are  expected  to 
be  about  $500,000  per  year  in  total  costs 
(direct  and  indirect)  for  up  to  5  years. 
Awards  may  range  as  high  as  $3.0 
million  per  year  in  total  costs  (direct 
and  indirect)  for  up  to  5  years. 
Regardless  of  the  award  amount 
specified  in  the  NOFA,  the  actual  award 
amount  will  depend  on  the  availability 
of  funds. 

Applications  with  proposed  budgets 
that  exceed  the  allowable  eimount 
specified  in  the  NOFA  in  any  year  of  the 
proposed  project  will  be  screened  out 
and  will  not  be  reviewed.  Annual 
continuation  awards  will  depend  on  the 
availability  of  funds,  grantee  progress  in 
meeting  project  goals  and  objectives, 
and  timely  submission  of  required  data   = 
and  reports. 

B.  Funding  Mechanism 

The  NOFA  will  indicate  whether 
awards  for  each  funding  opportimity 
will  be  made  as  grants  or  cooperative 
agreements  (see  the  Glossary  in 
Appendix  B  for  further  explanation  of 
these  funding  mechanisms).  For 
cooperative  agreements,  the  NOFA  will 
describe  the  nature  of  Federal 
involvement  in  project  performance  and 
specify  roles  and  responsibilities  of 
grantees  and  Federal  staff. 

m.  Eligibility  Information 

A.  Eligible  Applicants 

Eligible  applicants  are  domestic 
public  and  private  nonprofit  entities. 
For  example,  State,  local  or  tribal 
governments;  public  or  private 
universities  and  colleges;  community- 
and  faith-based  organizations;  and  tribal 
organizations  may  apply.  The  statutory 
authority  for  this  program  prohibits 
grants  to  for-profit  organizations.  The 
NOFA  will  indicate  any  limitations  on 
eligibility. 

B.  Cost-Sharing 

Cost-sharing  (see  Glossary)  is  not 
required  in  this  program,  and 
applications  will  not  be  screened  out  on 
the  basis  of  cost-sharing.  However,  you 
may  include  cash  or  in-kind 
contributions  (see  Glossary)  in  your 
proposal  as  evidence  of  commitment  to 
the  proposed  project. 
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C.  Other 

1.  Additional  Eligibility  Requirements 

SAMHSA  applicants  ftiust  comply 
with  certain  program  requirements, 
including: 

•  budgetary  limitations  as  specified 
in  Sections  I,  II,  and  IV-E  of  this 
document; 

•  documentation  of  nonprofit  status 
as  required  in  the  PHS  5161-1; 

•  requirements  relating  to  provider 
organization  experience  and  provider 
organization  certification  and  licensure, 
described  below. 

You  also  must  cjujiply  with  any 
additional  progntorequirements 
specified  in  the^NOFA,  such  as 
signature  of  cerkin  officials  on  the  face 
page  of  the  appl  ication  and/or  required 
memoranda  of  i  nderstanding  with 
certain  signatories. 
Applicationythat  do  not  comply  with 
^  the  specific  nfogram  requirements  for 
the  funding  opportimity  for  which  the 
application  is  submitted  will  be 
screened  out  and  will  not  be  reviewed. 

2.  Evidence  of  Experience  and 
Credentials 

SAMHSA  believes  that  only  existing, 
experienced,  and  appropriately 
credentialed  organizations  with 
demonstrated  infrastructure  and 
expertise  will  be  able  to  provide 
required  services  quickly  and 
effectively.  Therefore,  in  addition  to  the 
basic  eligibility  requirements  specified 
in  this  annoimcement,  applicants  must 
meet  three  additional  requirements 
related  to  the  provision  of  treatment  or 
prevention  services. 

The  three  requirements  are: 

•  A  provider  organization  for  direct 
client  services  (e.g.,  substance  abuse 
treatment,  substance  abuse  prevention, 
mental  health  services)  appropriate  to 
the  grant  must  be  involved  in  each 
application.  The  provider  may  be  the 
applicant  or  another  organization 
committed  to  the  project.  More  than  one 
provider  organization  may  be  involved; 

•  Each  direct  service  provider 
organization  must  have  at  least  2  years 
experience  providing  services  in  the 
geographic  area(s)  covered  by  the 
application,  as  of  the  due  date  of  the 
application;  and 

•  Each  direct  service  provider 
organization  must  comply  with  all 
applicable  local  {city,  county)  and  State/ 
tribal  licensing,  accreditation,  and 
certification  requirements,  as  of  the  due 
date  of  the  application. 

[Note:  The  above  requirements  apply  to  all 
service  provider  organizations.  A  license 
from  an  individual  clinician  will  not  be 
accepted  in  lieu  of  a  provider  organization's 
license.) 


In  Appendix  1  of  the  application,  you 
must:  (1)  Identify  at  least  one 
experienced,  licensed  service  provider 
organization:  (2)  include  a  list  of  all 
direct  service  provider  organizations 
that  have  agreed  to  participate  in  the 
proposed  project,  including  the 
applicant  agency  if  the  applicant  is  a 
treatment  or  prevention  service  provider 
organization;  and  (3)  include  the 
Statement  of  Assurance  (provided  in 
Appendix  F  of  this  announcement), 
signed  by  the  authorized  representative 
of  the  applicant  organization  identified 
on  the  face-page  of  the  application,  that 
all  participating  service  provider 
organizations: 

•  meet  the  2-year  experience 
requirement 

•  meet  applicable  licensing, 
accreditation,  and  certification 
requirements,  and, 

•  if  the  application  is  within  the 

funding  range,  will  provide  the 

Govenmient  Project  Officer  (GPO)  with 

the  required  documentation  within  die 
time  specified. 

If  Appendix  1  of  the  application  does 
not  contain  items  (l)-(3),lhe  application 
will  be  considered  ineligible  and  will 
not  be  reviewed. 

In  addition,  if,  following  application 
review,  an  application's  score  is  within 
the  fundable  range  for  a  grant  award,  the 
GPO  will  call  the  applicant  and  request 
that  the  following  documentation  be 
sent  by  overnight  mail: 

•  A  letter  of  commitment  ihat 
specifies  the  nature  of  the  participation 
and  what  service{s)  vdll  be  provided 
from  every  service  provider  nganization 
that  has  agreed  to  participate  in  the 
project; 

•  Official  documentation  that  all^ 
participating^rganizations  have  been 
providing  relevant  services  for  a 
minimum  of  2  years  before  the  date  of 
the  ^plication  in  the  area(s)  in  which 
the  services  are  to  be  provided;  and 

•  Official  documentation  that  all 
participating  service  provider 
organizations  comply  with  all 
applicable  local  (city,  county)  and  State/ 
tribal  requirements  for  licensing, 
accreditation,  and  certification  or 
official  documentation  from  the 
appropriate  agency  of  the  apphcable 
State/tribal,  county,  or  other 
governmental  unit  that  licensing, 
accreditation,  and  certification 
requirements  do  not  exist. 

If  the  GPO  does  not  receive  this 
documentation  within  the  time 
specified,  the  application  wiU  be 
removed  from  consideration  for  an  . 
award  and  the  funds  will  be  provided  to 
another  applicant  meeting  these 
requirements. 


IV.  Application  and  SobmiaBion 
Information 

To  ensure  that  you  have  met  all 
submission  requirements,  a  checklist  is 
provided  for  your  use  in  Appendix  A  of 
this  document. 

A.  Address  To  Request  Application 
Package 

You  may  request  a  complete 
application  kit  by  calling  one  of 
SAMHSA's  national  clearinghouses: 

•  For  substance  abuse  prevention  or 
treatment.grants,  call  the  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI)  at  1-800-72*- 
6686. 

•  For  mental  health  grants,  call  the 
National  Mental  Health  Information 
Center  at  1-800-789-CMHS  (2647). 

You  also  may  download  the  required 
documents  from  the  SAMHSA  Web  site 
at  www.sajnAso.gov.  Qick  on  "grant 
opportunities." 

Additional  materials  available  on  this 
Web  siteinclude: 

•  A  technical  assistance  manual  for 
potential  applicants; 

•  Standaiti  terms  and  conditions  for 
SAMHSA  CTants; 

•  Guidelines  and  policies  that  relate 
to  SAMHSA  grants  (e.g.,  guidelines  on 
cultural  competence,  consumer  and 
family  participation,  and  evaluation); 
and 

•  Enhanced  instructions  for 
completing  the  PHS  5161-1  application. 

B.  Content  and  Form  of  Application 
Subwnission 


1.  Required  Documents* 

SAMHSA  application  kits  include  the 
following  documents: 

•  PHS  5161-1  (revised  July  2000>— 
Includes  the  face  page,  budget  forms, 
assurances,  certification,  and  ch«ddist. 
Use  the  PHS  5161-1,  unless  otherwise 
specified  in  the  NOFA.  Applicaticms 
that  are  not  submitted  on  the  required 
application  form  will  be  screened  out 
and  will  not  be  reviewed. 

•  Program  Announcem^it  (PA) — 
Includes  instructions  for  the  grant 
appUcation.  This  document  is  the  PA. 

•  Notice  of  Funding  Availability 
(NOFA) — ^Provides  specific  information 
about  availability  of  funds,  as  well  as 
any  exceptioiK  or  limitations  to 
provisions  in  the  PA.  The  NOFAs  will 
be  published  in  the  Federal  Register,  as 
well  as  on  the  Federal  grants  Web  site 
{www.grante.gov). 

You  must  use  all  of  the  above 
documents  in  completing  your 
application. 

2.  Required  AppUcation  Components 
To  ensure  equitable  treatmeiA  of  all 
applications,  SAMHSA  will  accept  only 
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complete  applications  for  review.  In 
order  for  your  application  to  be 
complete,  it  must  include  the  required 
ten  application  components  (Face  Page, 
Abstract,  Table  of  Contents,  Budget 
Form.  Project  Narrative  and  Supporting 
Documentation,  Appendices, 
Assurances,  Certifications,  Disclosure  of 
Lobbying  Activities,  and  Checklist). 
Applications  that  do  not  contain  the 
required  components  will  be  screened 
out  and  will  not  be  reviewed. 

•  Face  Page—Use  Standard  Form  (SF) 
424,  which  is  part  of  the  PHS  5161-1. 
[Note:  Beginning  October  1.  2003, 
applicants  will  need  to  provide  a  Dun 
and  Bradstreet  (DUNS)  number  to  apply 
for  a  grant  or  cooperative  agreement 
from  the  Federal  Government.  SAMHSA 
applicants  will  be  required  to  provide 
their  DUNS  number,  on  the  face  page  of 
the  application.  Obtaining  a  DUNS 
number  is  easy  and  there  is  no  charge. 
To,  obtain  a  DUNS  number,  access  the 
Dun  and  Bradstreet  Web  site  at 
www.dunandbradstreet.com  or  call  1- 
866-705-5711.  To  expedite  the  process, 
let  Dun  and  Bradstreet  know  that  you 
are  a  public/private  nonprofit 
oiganization  getting  ready  to  submit  a 
Federal  grant  appUcation.] 

•  Abstract — Your  total  abstract 
should  not  be  longer  than  35  lines.  In 
the  first  five  lines  or  less  of  your 
abstract,  write  a  summary  of  your 
project  that  can  be  used,  if  your  project 
is  funded,  in  publications,  reporting  to 

'Congress,  or  press  releases. 

•  Table  of  Contents — Include  page 
numbers  for  each  of  the  major  sections 
of  your  application  and  for  each 
appendix. 

•  BudlgefFonn— Use  SF424A,  which 
is  part  of  the  PHS  5161-1.  Fill  out 
Sections  B,  C,  and  E  of  the  SF  424A. 

•  Project  Narrative  and  Supporting 
Documentation — ^The  Project  Narrative 
describes  your  project.  It  consists  of 
Sections  A  through  E.  Sections  A-E 
together  may  not  be  longer  than  30 
pages.  More  detailed  instructions  for 
completing  each  section  of  the  Project 
Narrative  are  provided  in  "Section  V — 
Application  Review  Information"  of  this 
document. 

The  Supporting  Documentation 
provides  additional  information 
necessary  for  the  review  of  your 
application.  This  supporting 
documentation  should  be  provided 
immediately  following  your  Project 
Narrative  in  Sections  F  through  I.  There 
are  no  page  limits  for  these  sections, 
except  for  Section  H,  the  Biographical 
Sketches/Job  Descriptions. 

•  Section  F— Literature  Citations. 
This  section  must  contain  complete 
citations,  including  titles  and  all 


author^;  loi  any  literature  you  cite  in 
your  applic  ation. 

•  Sectioi  I  G — Budget  Justification, 
Existing  Re  sources.  Other  Support.  You 
must  proviae  a  narrative  justification  of 
the  items  included  in  your  proposed 
budget,  as  ^ell  as  a  description  of 
existing  resources  and  other  support 
you  expect  to  receive  for  the  proposed 
project.  Be  sure  to  show  that  no  more 
f  the  total  grant  award  will 
infrastructure  development 
more  than  20%  of  the  total 
will  be  used  for  data 
d  evaluation,  including 


than  15% 
be  used  foi 
and  that  m 
grant  awari 
collection 
GPRA 

•  Sectioi 
and  Job  D 

•  Inclui 


H— Biographical  Sketches 
criptions. 

a  biographical  sketch  for 
the  Project  iDirect or  and  other  key 
positions,  tach  sketch  should  be  2  pages 
or  less.  If  tke  person  has  not  been  hired, 
include  a  I  stter  of  commitment  from  the 
individual  with  a  current  biographical 
sketch. 

•  Include  job  descriptions  for  key 
personnel.ljob  descriptions  should  be 
no  longer  man  1  page  each. 

•  SampB  sketches  and  job 
descriptiois  are  listed  on  page  22,  Item 
6  in  the  Program  Narrative  section  of  the 
PHS  5161-1. 

•  Sectiah  /—Confidentiality  and 
SAMHSA  Participant  Protection/Himian 
Subjects.  J  ection  VIII-A  of  this 
document  describes  requirements  for 
the  proted  ion  of  the  confidentiality, 
rights  and  safety  of  participants  in 
SAMHSA"  funded  activities.  This 
section  als  o  includes  guidelines  for 
completin ;  this  part  of  your  application. 

•  Appendices  1  through  5^Use  only 
the  appendices  listed  below.  Do  not  use 
more  thaniSO  pages  for  Appendices  1,  3 
and  4.  Thsre  are  no  page  limitations  for 
Appendices  2  and  5.  Do  not  use 
appendices  to  extend  or  replace  any  of 
the  sections  of  the  Project  Narrative 
imless  specifically  required  in  the 
NOFA.  Renaewers  will  not  consider 
themif  ycudo. 

•  Appemdix  1:  Letters  of 
commitmfnt/support.  Identification  of 
at  least  oiie  experienced,  licensed 
service  provider  organization.  A  list  of 
all  direct  iervice  provider  organizations 
that  have  bgreed  to  participate  in^e 
proposed  project,  including  the 
applicant  agency,  if  it  is  a  treatment  or 
preventioti  service  provider 
organization.  The  Statement  of 
Assurance  (provided  in  Appendix  F  of 
this  annoi  mcement)  signed  by  the 
authorized  representative  of  the 
applicant  organization  identified  on  the 
face  page  of  the  application,  that  assures 
SAMHSAj  that  all  listed  providers  meet 
the  2-yeaj  experience  requirement,  are 
appropris  tely  licensed,  accredited,  and 


certified,  and  that  if  the  application'  is 
within  the  funding  range  for  an  award, 
the  applicant  will  send  the  GPO  the 
requhed  documentation  within  the 
specified  time. 

•  Appendix  2:  Data  Collection 
Instruments/IntOTview  Protocols 

•  Appendix  3:  Sample  Consent  Forms 

•  Appendix  4:  Letter  to  the  SSA  (if 
applicable;  see  Section  VlllrC  of  this 
document)  ^ 

•  Appendix  5:  A, copy  of  the  State  or 
County  Strategic  Plan,  a  State  or  county 
needs  assessment,  or  a  letter  from  the 
State  or  coimty  indicating  that  the 
proposed  project  addresses  a  State-  or 
county-identified  priority. 

•  Assurances — ^Non-Construction 
Programs.  Use  Standard  Form  424B 
found  in  PHS  5161-1.  Some  applicants 
will  be  required  to  complete  the 
Assurance  of  Compliance  with 
SAMHSA  Charitable  Choice  Statutes 
and  Regulations  Form  SMA  170.  If  this 
assurance  applies  to  a  specific  funding 
opportunity,  it  will  be  posted  on 
SAMHSA's  web  site  with  the  NOFA  and 
provided  in  the  application  kits 
available  at  SAMHSA's  clearinghouse 
(NCADI). 

•  Certifications — ^Usethe 
"Certifications"  forms  found  in  PHS 

5161-1. 

•  Disclosure  of  Lobbying  Activities — 
Use  Standard  Form  T.T.T.  found  in  the 
PHS  5161-1.  Federal  law  prohibits  the 
use  of  appropriated  funds  for  publicity 
or  propaganda  purposes,  or  for  the 
preparation,  distribution,  or  use  of  the 
information  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress  or  State  legislatures.  This 
includes  "grass  roots"  lobbying,  which 
consists  of  appeals  to  members  of  the 
public  suggesting  that  they  contact  their 
elected  representatives  to  indicate  their 
support  for  or  opposition  to  pending 
legislation  or  to  urge  those 
representatives  to  vote  in  a  particular 
way. 

•  Checklist — ^Use  the  Checklist  found 
in  PHS  5161-1.  The  Checklist  ensures 
that  you  have  obtained  the  proper 
signatiues,  assurances  and  certifications 
and  is  the  last  page  of  your  application. 

3.  Application  Formatting  Requirements 

Applicants  also  must  comply  with  the 
following  basic  application 
requirements.  Applications  that  do  not 
comply  with  these  requirements  will  be 
screened  out  and  will  not  be  reviewed. 

•  Text  must  be  l^ble. 

•  Paper  must  be  white  and  8.5"  by 
11.0"  in  size. 

•  Pages  must  be  typed  single-spaced 
with  one  column  per  page. 

•  Page  margins  must  be  at  least  one 
inch. 
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•  Type  size  in  the  Project  Narrative 
cannot  exceed  an  average  of  15 
characters  per  inch  when  measured 
with  a  ruler.  (Type  size  in  charts,  tables, 
graphs,  and  footnotes  will  not  be 
considered  in  determining  comphance.) 

•  Photo  reduction  or  condensation  of 
type  cannot  be  closer  than  15  characters 
per  inch  or  6  lines  per  inch. 

•  Pages  cannot  have  printing  on  both 
sides. 

•  Page  limitations  specified  for  the 
Project  Narrative  and  Appendices 
cannot  be  exceeded. 

•  Information  provided  must  be 
sufficient  for  review. 

To  facilitate  review  of  your 
application,  follow  these  additional 
guidelines: 

•  Applications  should  be  prepared 
using  black  ink.  This  improves  the 
quality  of  the  copies  of  applications  that 
are  provided  to  reviewers. 

•  Do  not  use  heavy  or  light-weight 
paper  or  any  material  that  cannot  be 
photocopied  using  automatic 
photocopying  machines.  Odd-sized  and 
oversized  attachments,  such  as  posters, 
will  not  be  copied  or  sent  to  reviewers. 
Do  not  send  videotapes,  audiotapes,  or 
CD-ROMs. 

•  Pages  should  be  numbered 
consecutively  from  beginning  to  end  so 
that  information  can  be  located  easily 
during  review  of  the  application.  For 
example,  the  cover  page  should  be 
labeled  "page  1,"  the  abstract  page 
should  be  "page  2,"  and  the  table  of 
contents  page  should  be  "page  3." 
Appendices  should  be  labeled  and 
separated  irom  the  Project  Narrative  and 
budget  section,  and  the  pages  should  be 
numbered  to  continue  in  the  sequence. 

C.  Submission  Dates  and  Times 

Deadlines  for  submission  of 
applications  for  specific  funding 
opportunities  will  be  published  in  the 
NOFAs  in  the  Federal  Register  and 
posted  on  the  Federal  grants  Web  site 
lwww.gmnts.gov). 

Yoiu-  application  must  be  received  by 
the  application  deadline.  Applications 
received  after  this  date  must  have  a 
proof-of-mailing  date  from  the  carrier 
dated  at  least  1  week  prior  to  the  due 
date.  Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing 

You  will  be  notified  by  postal  mail 
that  your  application  has  been  received. 

Apphcations  not  received  by  the 
application  deadline  or  not  postmarked 
by  a  week  prior  to  the  application 
deadline  will  be  screened  out  and  will 
not  be  reviewed. 

D.  Intergovernmental  Review  (E.O. 
12372)  Requirements 

Executive  Order  12372,  as 
implemented  through  Department  of 


Health  and  Himian  Services  (DHHS) 
regulation  at  45  CFR  part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  Instructions  for  this  review 
are  included  in  Section  VIII-B  of  this 
document.  Section  VIH-C  provides 
instructions  for  the  Public  Health 
System  Impact  Statement  (PHSIS)  and 
submission  of  comments  from  the 
Single  State  Agency  (SSA). 

E.  Funding  Limitations/Restrictions 

Cost  principles  describing  allowable 
and  unallowable  expenditures  for 
Federal  grantees,  including  SAMHSA 
grantees,  are  provided  in  the  following 
documents: 

•  Institutions  of  Higher  Education- 
OMB  Circular  A-21. 

•  State  and  Local  Governments:  OMB 
Circular  A-87. 

•  Nonprofit  Organizations:  OMB 
Circidar  A-122. 

•  Appendix  E  Hospitals:  45  CFR  Part 
74. 

In  addition,  SAMHSA  Services  Grant 
recipients  must  comply  with  the 
following  funding  restrictions: 

•  No  more  than  15%  ofthe  total  grant 
award  may  be  used  for  developing  the 
infrastructure  necessary  for  expansion 
of  services. 

•  No  more  than  20%  ofthe  total  grant 
award  may  be  used  for  evaluation  and 
data  collection,  including  GPRA. 

Service  Grant  funds  must  be  used  for 
purposes  supported  by  the  program  and 
may  not  be  used  to: 

•  Pay  for  any  lease  beyond  the  project 
period. 

•  Provide  services  to  incarcerated 
populations  (defined  as  those  persons  in 
jail,  prison,  detention  facilities,  or  in 
custody  where  they  are  not  free  to  move 
about  in  the  community). 

•  Pay  for  the  purchase  or  construction 
of  any  building  or  structure  to  house 
any  part  of  the  program.  (Applicants 
may  request  up  to  $75,000  for 
renovations  and  alterations  of  existing 
facilities,  if  necessary  and  appropriate  to 
the  project.) 

•  Provide  residential  or  outpatient 
treatment  services  when  the  facility  has 
not  yet  been  acquired,  sited,  approved, 
and  met  all  requirements  for  human 
habitation  and  services  provision. 
(Expansion  or  enhancement  of  existing 
residential  services  is  permissible.) 

•  Pay  for  housing  otner  than 
residential  mental  health  and/or 
substance  abuse  treatment. 

•  Provide  inpatient  treatment  or 
hospital-based  detoxification  services. 
Residential  services  are  not  considered 
to  be  inpatient  or  hospital-based 
services. 

•  Pay  for  incentives  to  induce 
individuals  to  enter  treatment.  However, 


a  grantee  or  treatment  provider  may 
provide  up  to  $20  or  equivalent 
(coupons,  bus  tokens,  gifts,  child  care, 
and  vouchers)  to  individuals  as 
incentives  to  participate  in  required 
data  collection  follow-up.  This  amount 
may  be  paid  for  participation  in  each 
'  required  interview. 

•  Implement  syringe  exchange 
programs,  such  as  the  purchase  and 
distribution  of  syringes  and/or  needles. 

•  Pay  for  pharmacologies  for  HIV 
antiretroviral  therapy,  sexually 
transmitted  diseases  (STD)/sexualIy 
transmitted  ilhiesses  (STI),  TB,  and 
hepatitis  B  and  C,  or  for  psychotropic 
drugs. 

F.  Other  Submission  Requirements 
1.  Where  To  Send  Applications 

Send  applications  to  the  following 
address:  Substance  Abuse  and  Mental 
Health  Services  Administration,  Office 
of  Program  Services.  Review  Branch. 
5600  Fishers  Lane.  Room  17-89, 
Rockville,  Maryland  20857. 

Be  sure  to  include  the  funding 
announcement  number  fit)m  the  NOFA 
in  item  nimiber  10  on  the  face  page  of 
the  application.  If  you  require  a  phone 
number  for  delivery,  you  may  use  (301) 
443-4266. 

2.  How  To  Send  Applications 

Mail  an  original  application  and  2 
copies  (including  appendices)  to  the 
mailing  address  provided  above.  The 
original  and  copies  must  not  be  bound. 
Do  not  use  stales,  paper  clips,  or 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted. 

You  must  use  a  recognized 
commercial  or  governmental  carrier. 
Hand  carried  applications  will  not  be 
accepted.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

V.  .^plication  Review  Infimnation 

A.  Evaluation  Criteria 

Your  apphcation  will  be  reviewed 
and  scored  according  to  the  quality  of 
your  response  to  the  requirements  fisted 
below  for  developing  the  Project 
Narrative  (Sections  A-E).  These  sections 
describe  what  you  intend  to  do  with 
your  project. 

•  In  developing  the  Project  Narrative 
section  of  your  application,  use  these 
instructions,  which  have  been  tailored 
to  this  program.  These  are  to  be  used 
instead  ofthe  "Program  Narrative" 
instructions  foimd  in  the  PHS  5161-1. 

•  The  Project  Narrative  (Sections  A- 
E)  together  may  be  no  longer  than  30 


•  You  must  use  the  five  sections/ 
headings  fisted  below  in  developing 
your  Project  Narrative.  Be  sure  to  place 
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the  required  information  in  the  correct 
section,  or  it  will  not  be  considered. 
Your  application  will  be  scored 
according  to  how  well  you  address  the 
requirements  for  each  section  of  the 
Project  Narrative. 

•  Reviewers  will  be  looking  for 
evidence  of  cultural  competence  in  each 
section  of  the  Project  Narrative.  Points 
Will  be  assigned  based  on  how  well  you 
address  the  cultiual  competence  aspects 
of  the  evaluation  criteria.  SAMHSA's 
guidelines  for  cultural  competence  can 
be  found  on  the  SAMHSA  Web  site  at 
www.samhsa.gov.  Click  on  "Grant 
Opportunities." 

•  The  Supporting  Documentation  you 
provide  in  Sections  F-I  and  Appendices 
1-5  will  be  considered  by  reviewers  in 
assessing  your  response,  along  with  the 
material  in  the  Project  Narrative. 

•  The  number  of  points  after  each 
heading  is  the  maximum  number  of 
points  a  review  committee  may  assign  to 
that  section  of  your  Project  Narrative. 
Bullet  statements  in  each  section  do  not 
have  points  assigned  to  them.  They  are 
provided  to  invite  the  attention  of 
applicants  and  reviewers  to  important 
areas  within  the  criterion. 

Section  A:  Statement  of  Need  (10 
points) 

•  Describe  the  target  population  [see 
Glossary)  as  well  as  the  geographic  area 
to  be  served,  and  justify  the  selection  of 
both.  Include  the  nimibers  to  be  served 
and  demographic  information.  Discuss 
the  target  population's  language,  beliefs, 
norms  and  values,  as  well  as 
socioeconomic  factors  that  must  be 
considered  in  delivering  programs  to 
this  population. 

•  Describe  the  nature  of  the  problem 
and  extent  of  the  need  for  the  target 
population  based  on  data.  The  statement 
of  need  should  include  a  clearly 
established  baseline  for  the  project. 
Documentation  of  need  may  come  from 
a  variety  of  qualitative  and  quantitative 
souices.  The  quantitative  data  could 
come  firom  local  data  or  trend  analyses, 
State  data  (e.g.,  from  State  Needs 
Assessments),  and/or  national  data  [e.g., 
from  SAMHSA's  National  Household 
Survey  on  Drug  Abuse  and  Health  or 
from  National  Center  for  Health 
Statistics/Centers  for  Disease  Control 
reports).  For  data  sources  that  are  not 
well  known,  provide  sufficient 
information  on  how  the  data  were 
collected  so  reviewers  can  assess  the 
reliability  and  validity  of  the  data. 

•  Non-tribal  applicants  must  show 
that  identified  needs  are  consistent  with 
priorities  of  the  State  or  coimty  that  has 
primary  responsibility  for  the  service 
delivery  system.  Include,  in  Appendix 
5,  a  copy  of  the  State  or  County  Strategic 
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Plan,  a  Stab  i  or  county  needs 
assessment,)  or  a  letter  from  the  State  or 
county  indibating  that  the  proposed 
project  addiesses  a  State-  or  coimty- 
identified  priority.  Tribal  applicants 
must  provide  similar  docimientation  ^ 
relating  to  t  ibal  priorities. 

•  Check  I  he  NOFA  for  any  additional 
requiremen  s. 

Section  B:  Proposed  Evidence-Based 
Service/Practice  (30  points) 

•  Clearly  state  the  purpose,  goals  and 
objectives  of  your  proposed  project. 
Describe  haw  achievement  of  goals  will 
produce  meaningful  and  relevant  results 
(e.g.,  incre^e  access,  availability, 
preventionJ  outreach,  pre-services, 
treatment,  4nd/or  intervention). 

•  Identihr  the  evidenced  based 
service/practice  that  you  propose  to 
implement.)  Describe  the  evidence-base 
for  the  prodosed  service/practice  and 
show  that  i  incorporates  the  best 
objective  ic  formation  available 
regarding  e  fectiveness  and 
acceptabilil  y.  Follow  the  instructions 
provided  id  #1,  #2  or  #3  below,  as 
appropriate : 

1.  If  you  I  ire  proposing  to  implement 

a  service/p  -actice  included  in  NREP  (see 
Appendix  1 1).  one  of  the  CMHS  tool-kits 
on  evidenc  i-based  practices  (see 
Appendix ,  l),  the  list  of  Effective 
Substance  \buse  Treatment  Practices 
(see  Appen  dix  E),  or  the  NOFA  (if 
applicable, ,  simply  identify  the  practice 
and  state  the  source  from  which  it  was 
selected.  Y  ju  do  not  need  to  provide 
further  evii  lence  of  effectiveness. 

2.  If  you  are  providing  evidence  that 
includes  si  ientific  studies  published  in 
the  peer-re  dewed  literature  or  other       y 
studies  tha  t  have  not  been  published, 
describe  tn/e  extent  to  which: 

— the  service/ practice  has  been 
evaluated  and  the  quality  of  the 
evaluation  studies  (e.g.,  whether  they 
are  descfiptive,  quasi-experimental 
studies.  Or  experimental  studies) 

— the  services/practice  has 
demonsvated  positive  outcomes  and 
for  what!  populations  the  positive 
outcomas  have  been  demonstrated  - 

— ^the  servi  ce/practice  has  been 
docume  ited  (e.g.,  through 
develop:  nent  of  guidelines,  tool  kits, 
treatmeat  protocols,  and/or  manuals) 
and  replicated 

— fidelity  i  neasiues  have  been 
develop  >d  (e.g.,  no  measures 
develop  sd,  key  components 
identifit  d,  or  fidelity  measures 
develop  mI) 
3.  If  you  are  providing  evidence  based 

on  a  formal  consensus  process  involving 

recognized  experts  in  the  field,  ddscribe: 

— the  exp<  rts  involved  in  developing 
consens  us  on  the  proposed  service/ 


practice  (e.g.,  members  of  an  expert 
panel  formally  convened  by 
SAMHSA,  NIH,  the  Institute  of 
Medicine  or  other  nationally 
recognized  organization).  The 
consensus  must  have  been  developed 
by  a  group  of  experts  whose  work  is 
recognized  and  respected  by  others  in 
the  field.  Local  recognition  of  an 
individual  as  a  respected  or 
influential  person  at  the  community 
level  is  not  ccmsidered  a  "recognized 
expert"  for  this  purpose. 

— the  nature  of  the  consensus  that  has 
been  reached  and  the  process  used  to 
reach  consensus 

— the  extent  to  which  the  consensus  has 
been  documented  (e.g.,  in  a  consensus 
panel  report,  meeting  minutes,  or  an 
accepted  standard  practice  in  the 
field) 

— any  empirical  evidence  (whether 
formally  published  or  not)  supporting 
the  effectiveness  of  the  proposed 
service/practice 

— the  rationale  for  concluding  that 
further  empirical  evidence  does  not 
exist  to  support  the  effectiveness  of 
the  proposed  service/practice 

•  Justify  the  use  of  the  proposed 
service/practice  for  the  target 
population.  Describe  and  justify  any 
adaptations  necessary  to  meet  the  needs 
of  the  target  population  as  well  as 
evidence  that  such  adaptations  will  be 
effective  for  the  target  population. 

•  Identify  and  justify  any  additional 
adaptations  or  modifications  to  the 
proposed  service/practice. 

•  Describe  how  the  proposed  project 
will  address  issues  of  age,  race, 
ethnicity,  culture,  language,  sexual 
orientation,  disability,  literacy,  and 
gender  in  the  target  population,  while 
retaining  fidelity  to  the  chosen  practice. 

•  Demonstrate  how  the  proposed 
service/practice  will  meet  your  goals 
and  objectives.  Provide  a  logic  model 
(see  Glossary)  that  links  need,  the 
services  or  practice  to  be  implemented, 
and  outcomes. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  C:  Proposed  Implementation 
Approach  (25  points) 

•  Describe  how  the  proposed  service 
or  practice  will  be  implemented. 
Provide  a  realistic  time  line  for  the 
project  (chart  or  graph)  showing  key 
activities,  milestones,  and  responsible 
staff.  [Note:  The  time  line  should  be  part 
of  the  Project  Narrative.  It  should  not  be 
placed  in  an  appendix.] 

•  Clearly  state  the  unduplicated 
number  of  individuals  you  propose  to 
serve  (annually  and  over  the  entire 
project  period)  with  grant  funds, 
including  the  types  and  nimibers  of 
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services  to  be  provided  and  anticipated 
outcomes.  Describe  how  the  target 
popxdation  will  be  identified,  recruited, 
and  retained. 

•  Describe  how  members  of  the  target 
population  helped  prepare  the 
application,  and  how  they  will  help 
plan,  implement,  and  evaluate  the 
project. 

•  Describe  how  the  project 
components  will  be  embedded  within 
the  existing  service  delivery  system, 
including  other  SAMHSA-funded 
projects,  if  applicable.  Identify  any  other 
organizations  that  vdll  participate  in  the 
proposed  project.  Describe  their  roles 
and  responsibilities  and  demonstrate 
their  commitment  to  the  project.  Include 
letters  of  commitment  from  community 
organizations  supporting  the  project  in 
Appendix  1.  Identify  any  cash  or  in- 
kind  contributions  that  will  be  made  to 
the  project  by  the  applicant  or  other 
partnering  organizations. 

•  Show  that  the  necessary 
groundwork  (e.g.,  planning,  consensus 
development,  development  of 
memoranda  of  agreement,  identification 
of  potential  facilities)  has  been 
completed  or  is  near  completion  so  that 
the  project  can  be  implemented  and 
service  delivery  can  begin  as  soon  as 
possible  and  no  later  than  4  months 
after  grant  award. 

•  Describe  the  potential  barriers  to 
successful  conduct  of  the  proposed 
project  and  how  you  will  overcome 
them. 

•  Provide  a  plan  to  secure  resources 
to  sustain  the  proposed  project  when 
Federal  funding  ends. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  D:  Staff  and  Organizational 
Experience  (20  points) 

•  Discuss  the  capability  and 
experience  of  the  applicant  organization 
and  other  participating  organizations 
with  similar  projects  and  populations, 
including  experience  in  providing 
cidturally  appropriate/competent 
services. 

•  Provide  a  list  of  staff  who  will 
participate  in  the  project,  showing  the 
role  of  each  and  their  level  of  effort  and 
qualifications.  Include  the  Project 
Director  and  other  key  personnel,  such 
as  the  evaluator  and  treatment/ 
prevention  personnel. 

•  Describe  the  racial/ethnic 
characteristics  of  key  staff  and  indicate 
if  any  are  members  of  the  target 
population/community.  If  the  target 
population  is  multi-linguistic,  indicate 
if  the  staffing  pattern  includes  bilingual 
and  bicultiu-al  individuals. 

•  Describe  the  resources  available  for 
the  proposed  project  (e.g.,  facilities. 


equipment),  and  provide  evidence  that 
services  will  be  provided  in  a  location 
that  is  adequate,  accessible,  compliant 
with  the  Americans  with  Disabilities 
Act  (ADA),  and  amenable  to  the  target 
population. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  E:  Evaluation  and  Data  (15 
points) 

•  Document  yoiu-  ability  to  collect 
and  report  on  the  required  performance 
measures  as  specified  in  the  NOFA. 
Specify  and  justify  any  additional 
measures  you  plan  to  use  for  your  grant 
project. 

•  Describe  plans  for  data  collection, 
management,  analysis,  interpretation 
and  reporting.  Describe  the  existing 
approach  to  the  collection  of  data,  along 
with  any  necessary  modifications.  Be 
sure  to  include  data  collection 
instruments/interview  protocols  in  ' 
Appendix  2. 

•  Discuss  the  reliability  and  validity 
of  evaluation  methods  and  instiimient(s) 
in  terms  of  the  gender/age/culture  of  the 
target  population. 

•  Describe  the  process  and  outcome 
evaluation,  including  assessments  of 
implementation  and  individual 
outcomes.  Show  how  the  evaluation 
will  be  integrated  with  requirements  for 
collection  and  reporting  of  performance 
data,  including  data  required  by 
SAMHSA  to  meet  GPRA  reqiiirements. 

•  Describe  how  the  evaluation  will  be 
used  to  ensure  the  fidelity  to  the 
practice. 

•  Provide  a  per-person  or  unit  cost  of 
the  project  to  be  implemented,  based  on 
the  applicant's  actual  costs  and 
projected  costs  over  the  life  of  the 
project. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Note:  Althou^  the  budget  for  the  proposed 
project  is  not  a  review  criterion,  the  Review 
Group  will  be  asked  to  comment  on  the 
appropriateness  of  the  budget  after  the  merits 
of  the  appUcation  have  been  considered. 

B.  Review  and  Selection  Process 

SAMHSA  applications  are  peer- 
reviewed  according  to  the  review 
criteria  listed  above.  For  those  programs 
where  the  individual  award  is  over 
$100,000,  applications  must  also  be 
reviewed  by  the  appropriate  National 
Advisory  Coimcil. 

C.  Award  Criteria 

Decisions  to  fund  a  grant  are  based 
on: 

•  the  strengths  and  weaknesses  of  the 
application  as  identified  by  peer 
reviewers  and,  when  applicable, 


approved  by  the  appropriate  National 
Advisory  Council; 

•  availability  of  funds;  and 

•  equitable  distribution  of  awards  in 
terms  of  geography  (including  urban, 
rural  and  remote  settings)  and  balance 
among  target  populations  and  program 


size. 


VI.  Award  Administration  Information 

A.  Award  Notices 

After  your  application  has  been 
reviewed,  you  will  receive  a  letter  from 
SAMHSA  through  postal  mail  that 
describes  the  general  results  of  the 
review,  including  the  score  that  your 
application  received. 

If  you  are  approved  for  funding,  you 
will  receive  an  additional  notice,  the 
Notice  of  Grant  Award,  signed  by 
SAMHSA's  Grants  Management  Officer. 
The  Notice  of  Grant  Award  is  the  sole 
obligating  document  that  allows  the 
grantee  to  receive  Federal  funding  for 
work  on  the  grant  project,  ft  is  sent  by 
postal  mail  and  is  addressed  to  the 
contact  person  listed  on  the  face  page  of 
the  application. 

If  you  are  not  funded,  you  can  re- 
apply if  there  is  another  receipt  date  for 
the  program. 

B.  Administrative  and  National  Policy 
Requirements 

•  You  must  comply  with  all  terms 
and  conditions  of  the  grant  award. 
SAMHSA's  standard  terms  and 
conditions  are  available  on  the 
SAMHSA  Web  site  {www.samhsa.gov). 

•  Depending  on  the  nature  of  the 
specific  funding  opportunity  and/or  the 
proposed  project  as  identified  during 
review,  additional  terms  and  conditions 
may  be  identified  in  the  NOFA  or 
negotiated  with  the  grantee  prior  to 
grant  award.  These  may  include,  for 
example: 

•  actions  required  to  be  in 
compliance  with  human  subjects 
requirements; 

•  requirements  relating  to  additional 
data  collection  and  reporting; 

•  requirements  relating  to 

participation  in  a  cross-site  evaluation; 
or 

•  requirements  to  address  problems  ^ 
identified  in  review  of  the  application. 

•  You  will  be  held  accountable  for 
the  information  provided  in  the 
application  relating  to  performance 
targets.  SAMHSA  program  officials  will 
consider  your  progress  in  meetiiig  goals 
and  objectives,  as  well  as  your  failures 
and  strategies  for  overcoming  them, 
when  making  an  annual 
recommendation  to  continue  the  grant 
and  the  amount  of  any  continuation 
award.  Failure  to  meet  stated  goals  and 
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objectives  may  result  in  suspension  or 
termination  of  the  grant  award,  or  in 
reduction  or  vrithholding  of 
continuation  awards. 

•  In  an  effort  to  improve  access  to 
funding  opportunities  for  applicants, 
SAMHSA  is  participating  in  the  U.S. 
Department  of  Health  and  Human 
Services  "Survey  on  Ensuring  Equal 
Opportunity  for  Applicants."  This 
survey  is  included  in  the  application  kit 
for  SAMHSA  grants.  Applicants  are 
encouraged  to  complete  the  sxirvey  and 
retiun  it,  using  the  instructions 
provided  on  the  survey  form. 

C.  Reporting  Requirements 

1.  Progress  and  Financial  Reports 

•  Grantees  must  provide  annual  and 
final  progress  reports.  The  final  report 
must  siunmarize  information  from  the 
annual  reports,  describe  the 
accomplishments  of  the  project,  and 
describe  next  steps  for  implementing 
plans  developed  during  the  grant 
period. 

•  Grantees  must  provide  annual  and 
final  financial  status  reports.  These 
reports  may  be  included  as  separate 
sections  of  annual  and  final  progress 
reports  or  can  be  separate  documents. 
Because  SAKfHSA  is  extremely 
interested  in  ensuring  that  treatment  or 
prevention  services  can  be  sustained, 
your  financial  reports  should  explain 
plans  to  ensure  the  sustainability  (see 
Glossary)  of  efforts  initiated  under  this 
grant.  Initial  plans  for  sustainability 
should  be  described  in  year  01.  In  each 
subsequent  year,  you  should  describe 
the  status  of  your  project,  as  well  as  the 
successes  achieved  and  obstacles 
encountered  in  that  year. 

•  SAMHSA  will  provide  guidelines 
and  requirements  for  these  reports  to 
grantees  at  the  time  of  award  and  at  the 
initial  grantee  orientation  meeting  after 
award.  SAMHSA  staff  will  use  the 
information  contained  in  the  reports  to 
determine  the  grantee's  progress  toward 
meeting  its  goals. 

2.  Government  Performance  and  Results 
Act  (GPRA) 

The  Government  Performance  and 
Results  Act  (GPRA)  mandates 
accoimtability  and  performance-based 
management  by  Federal  agencies.  To 
meet  the  GPRA  requirements,  SAMHSA 
must  collect  performance  data  (i.e., 
"GPRA  data")  from  grantees.  These 
requirements  will  be  specified  in  the 
NOPA  for  each  funding  opportunity. 

3.  Publications 

If  you  are  funded  under  this  grant 
program,  you  are  required  to  notify  the 
Government  Project  Officer  (GPO)  and 


SAMHSA's^Pubhcations  Clearance 
Officer  (30^43-8596)  of  any  materials 
based  on  tl^  SAMHSA-funded  grant 
project  thatiare  accepted  for  publication. 

In  addition,  SAMHSA  requests  that 
grantees: 

•  Provid*  the  GPO  and  SAMHSA 
Publications  Clearance  Officer  with 
advance  copies  of  publications. 

•  Includi  I  acknowledgment  of  the 
SAMHSA  ( rant  program  as  the  source  of 
funding  for  the  project. 

•  Include  a  disclaimer  stating  that  the 
views  and  ©pinions  contained  in  the 
publication  do  not  necessarily  reflect 
those  of  SA  MHSA  or  the  U.S. 
Departmen  of  Health  and  Human 
Services,  aj  id  should  not  be  construed 
as  such. 

SAMHSi  L  reserves  the  right  to  issue  a 
press  release  about  any  publication 
deemed  by  SAMHSA  to  contain 
informatiom  of  program  or  policy 
significance  to  the  substance  abuse 
treatment/!  ubstance  abuse  prevention/ 
mental  hea  th  services  commimity. 

Vn.  Agenc  r  Contacts 

The  NOI  As  provide  contact 
.  informatioi  i  for  questions  about  program 
issues. 

For  ques  ions  on  grants  management 
issues,  con  tact:  Stephen  Hudak,  Office 
of  Program)  Services,  Division  of  Grants 
Management,  Substance  Abuse  and 
Mental  Hei  dth  Services  Administration, 
5600  Fishc  rs  Lane,  Rockwall  II  6th 
Floor,  Roc  :ville.  MD  20857,  (301)  443- 
9666,  shuc  (ik@samhsa.gov. 

Vm.  Othei  Information 

A.  SAMHSA  Confidentiality  and 
Participant  Protection  Requirements 
and  Proteq/tion  of  Human  Subjects 
Regulatioris 

You  mu»  describe  your  procedures 
relating  toKHonfidentiality,  Participant 
Protection  and  the  Protection  of  Human 
Subjects  Regulations  in  Section  I  of  your 
application,  using  the  guidelines 
provided  ttelow.  Problems  with 
confidentiklity,  participant  protection, 
and  protection  of  human  subjects 
identified  during  peer  review  of  your 
application  may  result  in  the  delay  of 
funding.    I 

Confidentiality  and  Participant 
Protection^ 

AH  appncants  must  address  each  of 
the  following  elements  relating  to 
confidentiality  and  participemt 
protection.  You  must  describe  how  you 
will  addrass  these  requirements. 

1.  Protect  Clients  and  Staff  from 
Potential  Usks 

Ident  fy  and  describe  any 
foreseeab^  physical,  medical. 


psychological,  social  and  legal  risks  or 
potential  adverse  effects  as  a  result  of 
the  project  itself  or  any  data  collection 
activity. 

•  Describe  the  procedures  you  will 
follow  to  minimize  or  protect 
participants  against  potential  risks, 
including  risks  to  confidentiality. 

•  Identify  plans  to  provide  guidance 
and  assistance  in  the  event  there  are 
adverse  effects  to  participants. 

•  Where  appropriate,  describe 
alternative  treatments  and  procedures 
that  may  be  beneficial  to  the 
participants.  If  you  choose  not  to  use 
these  other  beneficial  treatments, 
provide  the  reasons  for  not  using  them. 

2.  Fair  Selection  of  Participants 

•  Describe  the  target  population(s)  for 
the  proposed  project.  Include  age, 
gender,  and  racial/ethnic  background 
and  note  if  the  population  includes 
homeless  youth,  foster  children, 
children  of  substance  abusers,  pregnant 
women,  or  other  targeted  groups. 

•  Explain  the  reasons  for  including 
groups  of  pregnant  women,  children,    ~ 
people  with  mental  disabilities,  people 
in  institutions,  prisoners,  and 
individuals  who  are  likely  to  be 
particularly  vulnerable  to  fflV/AIDS. 

•  Explain  the  reasons  for  including  or 
excluding  participants. 

•  Explain  how  you  will  recruit  and 
select  participants.  Identify  who  will 
select  participants. 

3.  Absence  of  Coercion 

•  Explain  if  participation  in  the 
project  is  voluntary  or  required.  Identify 
possible  reasons  why  participation  is 
required,  for  example,  court  orders 
requiring  people  to  participate  in  a 
program. 

•  If  you  plan  to  compensate 
participants,  state  how  participants  will 
be  awarded  incentives  (e.g.,  money, 
gifts,  etc.). 

•  State  how  volunteer  participants 
will  be  told  that  they  may  receive 
services  intervention  even  if  they  do  not 
participate  in  or  complete  the  data 
collection  component  of  the  project. 

4.  Data  Collection 

•  Identify  from  whom  you  will  collect 
data  (e.g.,  from  participants  themselves, 
family  members,  teachers,  others). 
Describe  the  data  collection  procediu^s 
and  specify  the  soiuces  for  obtaining 
data  (e.g.,  school  records,  interviews, 
psychological  assessments, 
questioimaires,  observation,  or  other 
sources).  Where  data  are  to  be  collected 
through  observational  techniques, 
questionnaires,  interviews;  or  other 
direct  means,  describe  the  data 
collection  setting. 
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•  Identify  what  type  of  specimens 
{e.g.,  urine,  blood)  will  be  used,  if  any. 
State  if  the  material  will  be  used  just  for 
evaluation  or  if  other  use(s)  will  be 
made.  Also,  if  needed,  describe  how  the 
material  will  be  monitored  to  ensure  the 
safety  of  participants. 

•  Provide  in  Appendix  2.  "Data 
Collection  Instruments/Interview 
Protocols."  copies  of  a77  available  data 
collection  instruments  and  interview 
protocols  that  you  plan  to  use. 

5.  Privacy  and  Confidentiality: 

•  Explain  how  you  will  ensiu« 
privacy  and  confidentiality.  Include 
who  will  collect  data  and  how  it  will  be 
collected. 

•  Describe: 

•  How  you  will  use  data  collection 
instruments. 

•  VVhere  data  will  be  stored. 

•  Who  will  or  will  not  have  access  to 
information. 

•  How  the  identity  of  participants 
will  be  kept  private,  for  example, 
through  the  use  of  a  coding  system  on 
data  r^ords.  limiting  access  to  records, 
or  stormg  identifiers  separately  fi-om 
data. 

Note:  If  applicable,  grantees  must  agree  to 
maintain  the  confidentiality  of  alcohol  and 
drug  abuse  client  records  according  to  the 
proWsions  of  Title  42  of  the  Code  of  Federal 
Regulations,  Fait  n. 

6.  Adequate  Consent  Procedtn^s 

•  List  what  information  will  be  given 
to  people  who  participate  in  the  project. 
Include  the  type  and  purpose  of  their 
participation.  Identify  the  data  that  will 
be  collected,  how  the  data  will  be  used 
and  how  you  will  keep  the  data  private 

•  State: 

•  Whether  or  not  their  participation  is 
voluntary. 

•  Their  right  to  leave  the  project  at 
any  time  wiUiout  problems. 

•  Possible  risks  from  participation  in 
the  project. 

•  Plans  to  protect  clients  from  these 
risks. 

•  Explain  how  you  will  get  consent 
for  youth,  the  elderly,  people  with 
limited  reading  skills,  and  people  who 
do  not  use  English  as  their  first 
language. 

Note:  If  the  project  poses  potential 
physical,  medical,  psychological,  legal,  social 
or  other  risks,  you  must  obtain  written 
informed  consent. 


•  hidicate  if  you  will  obtain  informed 
consent  bom  participants  or  assent  from 
minors  along  with  consent  fitim  their 
parents  or  legal  guardians.  Describe  how 
the  consent  will  be  documented.  For 
example:  Will  you  read  the  consent 
forms?  Will  you  ask  prospective 


participants  questions  to  be  sure  they 
understand  the  forms?  Will  you  give 
them  copies  of  what  they  sign? 

•  Include,  as  appropriate,  sample 
consent  forms  that  provide  for:  (1) 
Informed  consent  for  participation  in 
service  intervention;  (2)  informed, 
consent  for  participation-in  the  data 
collection  component  of  the  project;  and 
(3)  informed  consent  for  the  exchange 
(releasing  or  requesting)  of  confidential 
information.  The  sample  forms  must  be 
included  in  Appendix  3.  "Sample 
Consent  Forms",  of  your  application.  If 
needed,  give  English  translations. 

Notr  NevCT  imply  that  the  participant 
waives  or  appears  to  waive  any  legal  ri^ts. 
may  not  end  involvement  with  the  project,  or 
releases  your  project  or  its  agents  from 
liabihty  for  negligence. 

•  Describe  if  separate  consents  will  be 
obtained  for  difiierent  stages  or  parts  of 
the  project.  For  example,  will  they  be 
needed  for  both  participant  protection 
in  treatment  intervention  and  for  the 
collection  and  use  of  data? 

•  Additionally,  if  other  cqnsents  {e.g., 
consents  to  release  information  to  others 
or  gather  information  from  others)  will 
be  used  in  your  project,  provide  a 
description  of  the  consents.  Will 
individuals  who  do  not  consent  to 
having  individually  identifiable  data 
collected  fw  evaluation  purposes  be 
allowed  to  participate  in  the  project? 

7.  Risk/Benefit  Discussion 

Discuss  why  the  risks  are  reasonable 
compared  to  expected  benefits  and 
importance  of  the  knowledge  from  the 
project. 


Protection  of  Human  Subjects 
Regulations 

Depending  on  the  evaluation  and  data 
collection  requirements  of  the  particular 
funding  opportimity  for  which  you  are 
applying  or  the  evaluation  design  you 
propose  in  your  application,  you  may 
have  to  comply  with  the  Protection  of 
Hiunan  Subjects  Regulations  (45  CFR 
part  46).  The  NOFA  will  indicate 
whether  all  applicants  for  a  particular 
funding  opportunity  must  comply  with 
the  Protection  of  Human  Subject 
Regulations. 

Applicants  must  be  aware  that  even  if 
the  Protection  of  Human  Subjects 
Regulations  do  not  apply  to  all  projects 
funded  under  a  given  funding 
opportimity,  the  specific  evaluation 
design  proposed  by  the  applicant  may 
require  compliance  with  these 
regulations. 

Applicants  whose  projects  must 
comply  with  the  Protection  of  Human 
Subjects  Regulations  must  describe  the 
process  for  obtaining  Institutional 
Review  Board  (IRB)  approval  fully  in 


their  applicafions.  While  IRB  approval 
is  not  required  at  the  time  of  grant 
award,  these  applicants  will  be 
required,  as  a  condition  of  award,  to 
provide  the  documentation  that  an 
Assurmce  of  Compliance  is  on  file  with 
the  Office  for  Human  Research 
Protections  (OHRP)  and  the  IRB 
approval  has  beei\  received  prior  to 
enrolling  any  clients  in  the  proposed 
project. 

Additional  information  about 
Protection  of  Human  Subjects 
Regulations  can  be  obtained  on  the  Web 
site  at  http://ohrp.osophs.dhhs.gov.  You 
may  also  contact  OHRP  by  e-mail 
(ohrp@osophs.dhhs.gov)  or  by  phone 
(301/496-7005). 


B.  IntergovemmentaJ  Review  (E.O 
12372)  Instructions 

Executive  Order  12372,  as 
implemented  throi^  Department  of 
Health  and  Human  Services  (DHHS) 
regulation  at  45  CFR  part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  A  current  listing  of  State 
Single  Points  of  Contact  (SPOCs)  is 
included  in  the  application  kit  and  can 
be  downloaded  fit)m  the  Office  of 
Management  and  Budget  (OKffl)lVeb 
site  at  http://www.whitehonse.gov/omb/ 
gmnts/spochtml. 

•  Check  the  list  to  determine  whether 
your  State  participates  in  this  program. 

You  do  not  need  to  do  this  if  you  are 
a  fed^ally  recognized  Indian  tribal 
gov«imient. 

•  If  your  Siate  participates,  contact 
your  SPOC  as  early  as  possible  to  alert 
him/her  to  the  prospec^ve 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process. 

•  For  proposed  projects  serving  more 
than  one  State,  you  are  advised  to 
contact  the  SPOC  of  each  affiliated 
State. 

•  The  SPOC  should  send  any  State 
review  process  recommendations  to  the 
following  address  within  60  days  of  the 
application  deadline:  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Office  of  Program 
Services,  Review  Branch,  5600  Fishers 

Lane,  Room  17-«9,  Rockville.  Maryland. 
20857,  ATTN:  SPOC— Funding 
Aimouncement  No.  (fill  in  pertinent 
funding  opportunity  number  fit)m  the 
NOFA]. 

C.  Public  Health  System  Impact 
Statement  (PHSIS) 

The  Public  Health  System  hnpact 
Statement  or  PHSIS  (Approved  by  OMB 
under  control  no.  0920-0428;  see 
burden  statement  below)  is  intended  to 
keep  State  and  local  health  officials 
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infqrmed  of  proposed  health  services 
grant  applications  submitted  by 
community-based,  non-governmental 
organizations  within  their  jurisdictions. 
State  and  local  governments  and  Indian 
tribal  government  applicants  are  not 
subject  to  the  following  Public  Health 
System  Reporting  Requirements. 

Community-based,  non-governmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  mu^t  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  no  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

•  A  copy  of  the  face  page  of  the_ 
application  (SF  424);.and 

•  A  summary  of  the  project,  no  longer 
than  one  page  in  length,  that  provides: 
(1)  A  description  of  the  population  to  be 
served,  (2)  a  summary  of  the  services  to 
be  provided,  and  (3)  a  description  of  the 
coordination  planned  with  appropriate 
State  or  local  health  agencies. 

For  SAMHSA  grants,  the  appropriate 
State  agencies  are  the  Single  State 
Agencies  (SSAs)  for  substance  abuse 
and  mental  health.  A  listing  of  the  SSAs 
can  be  found  on  SAMHSA's  Web  site  at 
www.samhsa.gov.  If  the  proposed 
project  falls  within  the  jurisdiction  of 
more  than  one  State,  you  should  notify 
all  representative  SSAs. 

Applicants  who  are  not  the  SSA  must 
include  a  copy  of  a  letter  transmitting 
the  PHSIS  to  the  SSA  in  Appendix  4, 
"Letter  to  the  SSA."  The  letter  must 
notify  the  State  that,  if  it  wishes  to 
comment  on  the  proposal,  its  comments 
should  be  sent  not  later  than  60  days 
after  the  application  deadline  to: 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Office  of 
Program  Services,  Review  Branch,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland.  20857,  ATTN:  SSA— Funding 
'  Announcement  No.  [fill  in  pertinent 
funding  opportunity  nimiber  from 
NOFAl. 
In  addition: 

•  Applicants  may  request  that  the 
SSA  send  them  a  copy  of  any  State 
comments. 

•  The  qtplicant  must  notify  the  SSA 
within  30  days  of  receipt  of  an  award. 

[Public  reporting  bunien  for  the 
Public  Healdi  System  Reporting 
Requirement  is  estimated  to  average  10 
minutes  per  response,  including  the 
time  for  copying  the  face  page  of  SF  424 
and  the  abstract  and  preparing  the  letter 
for  nmiling-  An  agency  may  not  conduct 
or  sponsor,  and  a  poson  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
cunently  valid  OMB  control  number. 
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The  OMB  c  sntrol  number  for  this 
project  is  0 120-0428.  Send  comments 
regarding  tmis  burden  to  CDC  Clearance 
Officer,  1600  Clifton  Road,  MS  D-24, 
Atlanta,  0/ .  30333.  ATTN:  PRA  {0920- 
0428)]. 

Appendix  A— Checklist  for  Application 
Formattina  Requirements 

Your  application  must  adhere  to  these 
formatting  r^uirements.  Failure  to  do  so  will 
result  in  yoiv  application  being  screened  ont 
and  retumeq  to  you  without  review.  In 
addition  to  t  lese  formatting  requirements, 
there  may  b<  programmatic  requirements 
specified  in  he  NOFA.  Please  check  the 
NOFA  befor  i  preparing  your  application. 

•  Use  the  ?HS  5161-1  application. 

•  The  10 1  pplication  components  required 
for  SAMHS/  l  applications  must  be  included 
[i.e.,  Face  Page,  Abstract,  Table  of  Contents, 
Budget  Formi  Project  Narrative  and 
Supporting  pocumentation.  Appendices, 
Assurances,  Certifications,  Disclosure  of 
Lobbying  Adtivities,  and  Checklist.) 

it  be  legible. 

ist  be  white  paper  and  8.5'  by 


ist  be  single-spaced  with  one 

page. 

I  that  are  at  least  one  inch. 


Text  mi 

•  Paper 
11.0"  in  si: 

•  Pages 
column  per 

•  Margin: 

•  Type  siie  in  the  Project  Narrative  cannot 
exceed  an  average  of  15  characters  per  inch 
when  measured  with  a  ruler.  (Type  size  in 
charts,  tables,  graphs,  and  footnotes  will  not 
be  considen  id  in  determining  compliance.) 

•  Photo  r  iduction  or  condensation  of  type 
cannot  be  ci  3ser  than  15  characters  per  inch 
or  6  lines  pt  r  inch. 

•  Pages  c  knnot  have  printing  on  both 
sides. 

•  Page  lii  litations  specified  for  the  Project 
Narrative  (3  )  pages  total  for  Sections  A-E) 
and  Appen(  ices  1,  3  and  4  (30  pages)  cannot 
be  exceede( . 

•  Informi  tion  provided  must  be  sufGcient 
for  review. 

•  Applici  itions  must  be  received  by  the 
apphcation  deadline.  Applications  received 
after  this  da  te  must  have  a  proof  of  mailing 
date  from  tl  e  carrier  dated  at  least  1  week 
prior  to  the  due  date.  Private  metered 
postmarks  i  re  not  acceptable  as  proof  of 
timely  mailing.  Applications  not  received  by 
the  application  deadline  or  postmarked  a 
week  prior  to  the  application  deadline  will 
not  be  revic  wed. 

•  Apphc  Itions  that  do  not  comply  with 
the  foUomi  ig  requirements  and  any 
additional  irogram  requirements  specified  in 
the  NOFA,  ir  are  otherwise  unresponsive  to 
PA  guidelii  es,  will  be  screened  out  and 
returned  to  the  appUcant  without  review: 

•  Provisi  ons  relating  to  confidentiality, 
participant  protection  and  the  protection  of 
human  sub  ects  specified  in  Section  VIU-A 
of  this  doa  ment. 

•  Budget  uy  limitations  as  specified  in 
Sections  I,  I  and  IV-E  of  this  document. 

•  DocuiQentation  of  nonprofit  status  as 
required  in  the  PHS  5161-1. 

•  Requirements  relating  to  provider 
oiganizatiaii  experience  and  provider 
oiganizatidi  certification  and  Ucensuie. 

To  {acilil  ate  review  of  your  appUcation. 
follow  the^  additional  guidelines.  Failure  to 


follow  these  guidelines  will  not  result  in 
your  appUcation  being  screened  out. 
However,  following  these  guidelines  will 
help  reviewers  to  consider  your  application. 

•  Please  use  black  ink  and  niunber  pages 
consecutively  from  beginning  to  end  so  that 
information  can  be  located  easily  during 
review  of  the  application.  The  cover  page 
should  be  page  1,  the  abstract  page  should  be 
page  2,  and  the  table  of  contents  page  should 
be  page  3.  Appendices  should  be  labeled  and 
separated  fit>m  the  Project  Narrative  and 
budget  section,  and  the  pages  should  be 
numbered  to  continue  the  sequence. 

•  Send  the  original  application  and  two 
copies  to  the  mailing  address  in  the  PA. 
Please  do  not  use  staples,  paper  clips,  and 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted.  Do  not  use  any 
material  that  cannot  be  copied  using 
automatic  copying  machines.  Odd-sized  and 
oversized  attachments  such  as  posters  will 
not  be  copied  or  sent  to  reviewers.  Do  not 
include  videotapes,  audiotapes,  or  CD- 
ROMs.  « 

Appendix  B — Glossary 

Best  Practice:  Best  practices  are  practices 
that  incorporate  the  biest  objective 
information  currently  available  regarding 
effectiveness  and  acceptability. 

Catchment  Area:  A  catchment  area  is  the 
geographic  area  from  which  the  target 
population  to  be  served  by  a  program  will  be 
drawn. 

Cooperative  A^eement:  A  cooperative 
agreement  is  a  form  of  Federal  grant. 
Cooperative  agreements  are  distinguished 
&t}m  other  grants  in  that,  under  a  cooperative 
agreement,  substantial  involvement  is 
anticipated  between  the  awarding  ofiice  and 
the  recipient  during  performance  of  the 
funded  activity.  This  involvement  may 
include  collaboration,  participation,  or 
intervention  in  the  activity.  HHS  awarding 
offices  use  grants  or  cooperative  agreements 
(rather  than  contracts)  when  the  principal 
purpose  of  the  transaction  is  the  transfer  of 
money,  property,  services,  or  anything  of 
value  to  accomphsh  a  public  purpose  of 
support  or  stimulation  authorized  by  Federal 
statute.  The  primary  beneficiary  under  a 
grant  or  cooperative  agreement  is  the  public, 
as  opposed  to  the  Federal  Government 

Cost-Sharing  or  Matching:  Cost-sharing 
refers  to  the  vsJue  of  allowable  non-Federal 
contributions  toward  the  allowable  costs  of  a 
Federal  grant  project  or  program.  Such 
contributions  may  be  cash  or  in-kind 
contributions.  For  SAMHSA  grants,  cost- 
sharing  or  matching  is  not  required,  and 
applications  will  not  be  screened  out  on  the 
basis  of  cost-sharing.  However,  appUcaats 
often  include  cash  or  in-kind  contributions  in 
their  proposals  as  evidence  of  commitment  to 
the  proposed  project.  This  is  allowed,  and 
this  information  may  be  considered  by 
reviewers  in  evaluating  the  quality  of  the 
application. 

Fidelity:  FideUty  is  the  degree  to  whiclfa 
specific  implementation  of  a  program  or 
practice  resembles,  adh«es  to,  or  is  feithful 
to  the  evidence-based  model  on  which  it  is 
based.  FideUty  is  formally  assessed  using 
rating  scales  of  the  major  elements  of  the 
evidence-based  model.  A  toolkit  on  how  to 
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develop  and  use  fidelity  instnunents  is 
available  from  the  SAMHSA-funded 
Evaluation  Technical  Assistance  Center  at 
http://tecathsri.org  or  by  callins  (6171  876- 
0426. 

Grant:  A  grant  is  the  funding  mechanism 
used  by  the  Federal  Government  when  the 
principal  purpose  of  the  transaction  is  the 
transfer  of  money,  property,  services,  or 
anything  of  value  to  accomplish  a  public 
purpose  of  support  or  stimulation  authorized 
by  Federal  statute.  The  primary  beneficiary 
tmder  a  grant  or  cooperative  agreement  is  the 
public,  as  opposed  to  the  Federal 
Government.  ^^ 

bi-Kind  Contribution:  In-kind  contributions 
toward  a  grant  project  are  non-cash 
contributions  {e.g.,  facilities,  space,  services) 
that  are  derived  from  non-Federal  sources, 
such  as  State  or  sub-State  non-Federal 
revenues,  foundation  grants,  or  contributions 
from  other  non-Federal  public  or  private 
entities. 

Logic  Model:  A  logic  model  is  a 
diagrammatic  representation  of  a  theoretical 
framework  A  logic  model  describes  the 
logical  linkages  among  program  resources, 
conditions,  strategies,  short-term  outcomes, 
and  long-term  impact.  More  information  on 
how  to  develop  logics  models  and  examples 
can  be  found  through  the  resources  hsted  in 
Appendix  G. 

Practice:  A  practice  is  any  activity,  or 
collective  set  of  activities,  intended  to 
improve  outcomes  for  people  with  or  at  risk 
for  substance  abuse  and/or  mental  illness. 
Such  activities  may  include  direct  service 
provision,  or  they  may  be  supportive 
activities,  such  as  efforts  to  improve  access 
to  and  retention  in  services,  organizational 
efficiency  or  effectiveness,  commimity 
readiness,  collaboration  among  stakeholder 
groups,  education,  awareness,  training,  or 
any  other  activity  that  is  designed  to  improve 
outcomes  for  people  with  or  at  risk  for 
substance  abuse  or  mental  illness. 

Practice  Support  System:  This  term  refers 
to  confextual  factors  that  affect  practice 
delivery  and  effectiveness  in  the  pre- 
adoption  phase,  delivery  phase,  and  posi- 
delivery  phase,  such  as  (a)  community 
collaboration  and  consensus  building,  (b) 
training  and  overall  readiness  of  those 
implementing  the  practics,  and  (c)  sufficient 
ongoing  supervision  for  those  implementing 
the  practice. 

Stakeholder:  A  stakeholder  is  an 
individual,  organization,  constihient  group, 
or  other  entity  that  has  an  interest  in  and  will 
be  affected  by  a  proposed  grant  project. 
Sustainability:  Sustainability  is  the  abiUty 
.  to  continue  a  program  or  practice  alter 
SAMHSA  grant  funding  has  ended. 

Target  Population:  The  target  population  is 
the  specific  population  of  people  whom  a 
particular  program  or  practice  is  designed  to 
serve  or  reach. 

Wraparound  Service:  Wraparound  services 
are  non-clinical  supportive  services^-such  as 
child  care,  vocational,  educational,  and 
transportation  services— that  are  designed  to 
improve  the  individual's  access  to  and 
retention  in  the  proposed  project. 


Appmdix  C— National  Registry  i»f 
Effective  Programs 

To  help  SAMHSA  s  constituents  leam 
more«bout  science-based  programs, 
SAMHSA's  Center  for  Substance  Abuse 
Prevention  (CSAP)  created  a  National 
Registry  of  Effective  Programs  (NREP)  to 
review  and  identify  effective  programs.  NREP 
seeks  candidates  from  the  practice 
community  and  the  scientific  literature. 
While  the  initial  focus  of  NREP  was 
substance  abuse  prevention  programming, 
NREP  has  expanded  its  scope  and  now 
includes  prevention  and  treatment  of 
substance  abuse  and  of  co-ocnming 
substance  abuse  and  mental  disorders,  and 
psychopharmacological  programs  and 
workplace  programs. 

NREP  includes  three  categories  of 
programs:  Effective  Programs,  Promising 
Programs,  and  Model  Programs.  Programs 
defined  as  Effective  have  the  option  of 
becoming  Model  Programs  if  their  developers 
choose  to  take  part  in  SAMHSA 
dissemination  efforts.  The  conditions  for 
maldng  that  choice,  together  wiUi  definitions 
of  the  three  major  criteria,  are  as  follows. 

Promising  Proffams  have  been 
implemented  and  evaluated  sufficienUy  and 
are  scientifically  defensible.  They  have 
positive  outcomes  in  preventing  substance 
abuse  and  related  behaviors.  However,  they 
have  not  yet  been  shown  to  have  sufficient 
rigor  and/or  consistently  positive  outcomes 
required  for  Effective  Program  stahis. 
Nonetheless,  Promising  Programs  are  eligible 
to  be  elevated  to  Effective/Model  status  after 
review  of  additional  documentation 
r^arding  program  effectiveness.  Originated 
nom  a  range  of  settings  and  spanning  target 
populations.  Promising  Programs  can  guide 
prevention,  ti^tment,  and  rehabilitation. 

Effective  Programs  are  well-implemented, 
well-evaluated  programs  that  produce 
consistently  positive  pattern  of  results  (across 
domains  and/or  replications).  Developers  of 
Effective  Programs  have  yet  to  help 
SAMHSA/CSAP  disseminate  their  programs, 
but  may  do  so  themselves. 

Model  Pro-ams  are  also  well- 
implemented,  weH-evaluated  programs, 
meaning  they  have  been  reviewed  by  NREP 
according  to  rigorous  standards  of  research. 
Their  developers  have  agreed  with  SAMHSA 
to  provide  materials.  training,.and  technical 
assistance  for  nationwide  implementation. 
That  helps  ensure  the  program  is  carefully 
implemented  and  likely  to  succeed. 
Programs  Uiat  have  met  the  NREP 
standards  for  each  category  can  be  identified 
by  accessing  the  NREP  Model  Prc^ams  Web 
site  at  www.modelprograms.samhsa.gov. 


endorsed  by  numerous  national.  State,  local, 
private  and  public  organizations,  including  ' 
the  Johnson  ft  Johnson  Charitable  Trust,  the 
MacArthur  Foundation,  and  the  West  Family 
Foundation. 

The  project  has  been  developed  through 
the  cooperation  of  many  Federal  and  SUte 
mental  health  organizations,  advocacy 
groups,  mental  health  providers,  researchers, 
consumers  and  family  members.  A  Web  site 
{www.mentalhealthpmcUces.org]  was  created 
as  part  of  Phase  I  of  the  project,  which 
included  the  identification  of  the  first  cluster 
of  evidence-based  practices  and  the  design  of 
implementation  resource  kiu  to  help  people 
imderstand  and  use  these  practices 
successfully. 

Basic  information  about  the  fint-six 
evidence-based  practices  is  available  on  the 
Web  site.  The  six  practices  are: 

1.  niness  Management  and  Recovery 

2.  Family  Psychoedncation 

3.  Medication  Management  Approaches  in 
Psychiatry 

4.  Assertive  Conununity  Treatment 

5.  Supported  Employment 

6.  Integrated  Dual  Disorders  Treatment 
Each  of  the  resource  kits  contains 

information  and  materials  written  by  and  for 

the  following  groups: 

— Consumers 

— ^FamiUes  and  Other  Supporters 

—Practitioners  and  Clinical  Supervisors 

—Mental  Health  Program  Leaders 

— Pubhc  Mental  Health  Authorities 

Material  on  the  Web  site  can  be  printed  or 
downloaded  wiih  Acrobat  Reader,  and 
references  are  provided  where  additional 
information  can  be  obtained. 

Onpe  published,  the  full  kits  will  be 
available  from  National  Mental  Health 
Information  Center  at  www.heaIth.orj(  or  1- 
800-789-CMHS  (2647). 

Appendix  E— Effieetive  Substance  Abase 
Treatment  ftactices 


Appendix  I>-Center  for  Mental  Healtb 
Services  Evidence-Based  Practice 
Toolkits 


SAMHSA's  Center  for  Mental  Health 
Services  and  the  Robert  Wood  Johnson 
Foundation  initiated  the  Evidence-Based 
Practices  Project  to:  (1)  Help  more  consumers 
and  families  access  services  that  are  effective, 

(2)  help  providers  of  mental  health  services 
develop  effective  services,  and  (3)  help 
administrators  support  and  maintain  these 
services.  The  project  is  now  also  funded  and 


To  assist  potential  applicants,  SAMHSA's 
Center  for  Substance  Abuse  Treatment 
(CSAT)  has  identified  the  following  Usting  of 
current  publications  on  effective  treatinent 
practices  for  use  by  treatment  professionals 
in  treating  individuals  with  substance  abuse 
disorders.  These  publications  are  available 
from  the  National  Clearinghouse  for  Alcohol 
and  Drug  Information  (NCADI):  Tele:  1-800- 
729-6686  or  www.health.org  and 
www.samhsa.gov/centers/csat2002/ 
publications.html. 

CSAT  Treatment  Improvement  Protocols 
ITIPs)  are  consensus-based  guidelines 
developed  by  clinical,  research,  and 
administrative  experts  in  the  field. 

•  Integrating  Substance  Abuse  Treatment 
and  Vocational  Services.  TIP  38  (2000) 
NCADI  #BKD381 

•  Substance  Abuse  Treatment  for  Persons 
with  Child  Abuse  and  Neglect  Issues.  TIP  36 
(2000)  NCADI  #BKD343 

•  Substance  Abuse  Treatment  for  Persons 
with  mV/AIDS.  TIP  37  (2000J NCADI 
#BKD359 

•  Brief  Interventions  and  Brief  Therapies 
for  Substance  Abuse.  TIP  34  (1999)  NCADI 
*BKD341 
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•  Enhancing  Motivation  for  Change  in 
Substance  Abuse  Treatment.  ItP  35  (1999) 
NCADI  «BKD342 

•  Screening  and  Assessing  Adolescents  for 
Substance  Use  Disorders.  TIP  31  (1999) 
NCADI  «BKD306 

•  Treatment  for  Stimulant  Use  Disorders. 
Tn>  33  (1999)  NCADI  *  BKD289 

•  Treatment  of  Adolescents  with 
Substance  Use  Disorders.  TIP  32  (1999) 
NCADI «  BKD307 

•  Comprehensive  Case  Marmgementfor 
Substance  Abuse  Treatment.  TIP  27  (1998) 
NCADI  *  BKD251 

•  Continuity  of  Offender  Treatment  for 
Substance  Use  Disorders  From  Institution  to 
Community.  TIP  30  (1998)  NCADI  #  BKD304 

•  Naltrexone  and  Alcoholism  Treatment. 
TIP  28  (1998)  NCADI  «  BKD268 

•  Substance  Abuse  Among  Older  Adults. 
TIP  26  (1998)  NCADI  «  BKD250 

•  Substance  Use  Disorder  Treatment  for 
People  With  Physical  and  Cognitive 
DisabiliUes.  TIP  29  (1998)  NCADI «  Bia)288 

•  A  Guide  to  Substance  Abuse  Services  for 
Primary  Care  Clinicians.  TIP  24  (1997) 
NCADI «  BKD234 

•  Substance  Abuse  Treatment  and 
Domestic  Violence.TJP  25  (1997)  NCADI  # 
BKD239 

•  Treatment  Drug  Courts:  Inte^ating 
Substance  Abuse  Treatment  With  Legal  Case 
Processing.  TIP  23  (1996)  NCADI  #  BKD205 

•  Alcohol  and  Other  Drug  Screening  of 
Hospitalized  Trauma  Patients.  TIP  16  (1995) 
NCADI  •  BKD164 

•  Combining  Alcohol  and  Other  Drug 
AbuseTreatment  With  Diversion  for 
Juveniles  in  the  Justice  System.  TIP  21  (1995) 
NCADI  #  6103169 

•  Detoxification  From  Alcohol  and  Other 
Drugs.  TIP  19  (1995)  NCADI  #  BKD172 

•  LAAM  in  the  Treatment  of  Opiate 
Addiction.  TIP  22  (1995)  NCADI  #  BKD170 

•  Matching  Treatment  to  Patient  Needs  in 
Opioid  Substitution  Therapy.  TIP  20  (1995) 
NCAD^*  BKD168 

•  Planning  for  Alcohol  and  Other  Drug 
Abuse  Treatment  for  Adults  in  the  Criminal 
Justice  System.  TIP  17  (1995)  NCADI  # 
BKD165 

•  Assessment  and  Treatment  of  Cocaine- 
Abusing  Methadone-Maintained  Patients. 
TIP  10  (1994)  NCADI  «  BKD157 

•  A^essment  and  Treatment  of  Patients 
With  Coexistirtg  Mental  Illness  and  Alcohol 
and  Other  Drug  Abuse.  TIP  9  (1994)  NCADI 
•  BKD134 

•  Intensive  Outpatient  Treatment  for 
Alcohol  and  Other  Drug  Abuse.  TIP  8  (1994) 
NCADI  #BKD1 39 

Other  Effective  Practice  Publications: 
CSAT  Publications— 

•  Anger  Management  for  Substance  Abuse 
and  Mental  Health  Clients:  A  Cognitive 
Behavioral  Therapy  Manual  (2002)  NCADI 
#BKD444 

•  Anger  Management  for  Substance  Abuse 
and  Mental  Health  Clients:  Participant 
Workbook  (2002)  NCADI «  BKD445 

•  Multidimensional  Family  Therapy  for 
Adolescent  Cannabis  Users.  CYT  Cannabis 
Youth  Treatment  Series  Vol.  5  (2002)  NCADI 
«  BKD388 

•  Navigating  the  Pathways:  Lessons  and 
Promising  Practices  in  Unking  Alcohol  and 


Drug  Seiriced  with  Child  Welfare.  TAP  27 
(2002)  NCAQI «  BKD436 

•  The  Mot^tional  Enhancement  Therapy 
and  Cognitive  Behavioral  Therapy 
Supplement:  7  Sessions  of  Cognitive 
Behavioral  T  \erapy  for  Adolescent  Cannabis 
Users.  CYT  C  innabis  Youth  Treatment  Series 
Vol.  2  (2002)  MCADI  «  BKD385 

•  Family  S  ipport  Network  for  Adolescent 
Cannabis  Us^  rs.  CYT  Caimabis  Youth 
Treatment  Se  ies  Vol.  3  (2001)  NCADI  # 
BKD386 

•  Identifyii  tg  Substance  Abuse  Among 
TANF-Eligible  Families.  TAP  26  (2001) 
NCADI  #  BKD410 

•  MoUvatianal  Enhancement  Therapy  and 
Cognitive  Bei  avioral  Therapy  for  Adolescent 
.Cannabis  Us  rs:  5  Sessions.  CYT  Cannabis 
Youth  TreatD  lent  Series  Vol.  1  (2001)  NCADI 
«  BKD384 

•  The  Ado  escent  Community        » 
Reinforcement  Approach  for  Adolescent 
Cannabis  Uskrs.  CYT  Cannabis  Youth 
Treatment  Se  ries  Vol.  4  (2001)  NCADI  # 
BKD387 

•  Substant  e  Abuse  Treatment  for  Women 
Offenders:  O  lide  to  Promising  Practices.  TAP 
23  (1999)  NC  i\DI «  BKD310 

•  Addiction  Counseling  Competencies: 
The  Knowleche,  Skills,  and  Attitudes  of 
Professional  Practice.  TAP  21  (1998)  NCADI 
#  BKD246 

•  BringindExcellence  to  Substance  Abuse 
Services  in  fl  ural  and  Frontier  America.  TAP 
20  (1997)  NC  ADI  #  BKD220 

•  Counsel  >r's  Manual  for  Relapse 
Prevention  « ith  Chemically  Dependent 
Criminal  Of)  mders.  TAP  19  (1996)  NCADI  # 
BKD723 

•  Draft  Bv  prenorphine  Curriculum  for 
Physicians  (1  lote:  the  Curriculum  is  in 
DRAFT  forn  and  is  currently  being  updated) 
www.bupren  orphine.samhsa.gov 

•  CSAT  G  lidelines  for  the  Accreditation  of 
Opioid  Treat  ment  Programs 
www.samhsi  t.gov/centers/csat/content/dpt/ 
accreditatioi  \.htm 

•  Model  f  olicy  Guidelines  for  Opioid 
Addiction  T  eatment  in  the  Medical  Office 
www.samhsn.gov/centers/csat/content/dpt/ 
model_poliCy.htm 

NIDA  Manuals — Available  through  NCADI 

•  Brief  Stkitegic  Family  Therapy.  Manual 
5  (2003)  NC^DI  #  BKD481 

•  Drug  Counseling  for  Cocaine  Addiction: 
The  Collaborative  Cocaine  Treatment  Study 
Model.  Manual  4  (2002)  NCADI  #  BKD465 

•  The  NIDA  Community-Based  Outreach 
Model:  A  Mfn  ual  to  Reduce  Risk  HIV  and      ~ 
Other  Bloot^Bome  Infections  in  Drug  Users. 
(2000)  NCM)I  #  BKD366 

•  An  Ind^^dual  Counseling  Approach  to 
Treat  Cocaine  Addiction:  The  Collaborative 
Cocaine  Tr^ttnent  Study  Model.  Manual  3 
(1999)  NCADI  #  BKD337 

•  Cognitive-Behavioral  Approach:  Treating 
Cocaine  Adfiiction.  Manual  1  (1998)  NCADI 
«  BKD254 

•  Commhiity  Reinforcement  Plus 
Vouchers  A  iproach:  Treating  Cocaine 
Addiction.  |4anual  2  (1998)  NCADI « 
BKD255 

NIAAA  rtiblications — *  These  publications 
are  availabi  9  in  PDF  format  or  can  be  ordered 
on-line  at  m  ww.niaaa.nih.gov/publications/ 
guides.htm  An  order  form  for  the  Project 


MATCH  series  is  available  on-lihfe  at"  ''"'■ 
www.niaaa.nih.gov/pubIications/match.htm. 
All  publications  listed  can  be  ordered 
through  the  NIAAA  Publications  Distribution 
Center.  P.O.  Box  10686,  Rockville,  MD 
20849-0686. 

•  *  Alcohol  PnMems  in  Intimate 
Relationships:  Identification  and 
Intervention.  A  Guide  for  Marriage  and 
Family  Therapists  (2003)  NIH  Pub.  No.  03- 
S284 

•  *  Helping  Patients  with  Alcohol 
Problems:  A  Health  Practitioner's  Guide. 
(2003)  NIH  Pub.  No.  03-3769 

•  *  Cognitive-Behavioral  Coping  Skills 
Therapy  Manual.  Project  MATCH  Series,  Vol. 
3  (1995)  NIH  Pub.  No.  94-3724 

•  Motivational  Enhancement  Therapy 
Manual.  Project  MATCH  Series,  Vol.  2  (1994) 
NIH  Pub.  No.  94-3723 

Appendix  F — Statement  of  Assurance 

As  the  authorized  representative  of  the 
applicant  organization,  I  assure  SAMHSA 
that  if  {insert  name  of  organization} 
application  is  within  the  funding  range  for  a 
grant  award,  the  organization  will  provide 
the  SAMHSA  Government  Project  Officer 
(GPO)  with  the  following  documents.  I 
understand  that  if  this  documentation  is  not 
received  by  the  GPO  within  the  specified 
timefiBme,  the  application  %vill  be  removed 
from  consideration  for  an  award  and  the 
funds  will  be  provided  to  anodier  applicant 
meeting  these  requirements. 

•  A  letter  of  commitment  that  specifies  the 
nature  of  the  participation  and  what 
service(s)  will  be  provided  from  every  service 
provider  organization,  listed  in  Appendix  1 
of  the  application,  that  has  agreed  to 
participate  in  the  project; 

•  Official  documentation  that  all  service 
provider  organizations  participating  in  the 
project  have  been  providing  relevant  services 
for  a  minimum  of  2  years  prior  to  the  date 

of  the  application  in  the  area(s)  in  which 
services  are  to  be  provided.  Official 
docimients  must  definitively  establish  that 
the  organization  has  provided  relevant 
services  for  the  last  2  years;  and 

•  Official  documentation  that  all 
participating  service  provider  organizations 
are  in  compUance  with  all  local  (city,  county) 
and  State/tribal  requirements  for  licensing, 
accreditation,  and  certification  or  official 
documentation  from  the  appropriate  agency  . 
of  the  appUcable  State/tribal,  county,  or  other 
governmental  unit  that  licensing, 
accreditation,  and  certification  requirements 
do  not  exist.  (Official  documentation  is  a 
copy  of  each  service  provider  organization's 
license,  accreditation,  and  certification. 
Documentation  of  accreditation  will  not  be 
accepted  in  lieu  of  an  organization's  license. 
A  statement  by,  or  letter  from,  the  applicant 
organization  or  from  a  provider  organization 
attesting  to  compliance  with  licensing, 
accreditation  and  certification  or  that  no 
licensing,  accreditation,  certification 
requirements  exist  does  not  constitute 
adequate  documentation.) 

Signature  of  Authorized  Representative 

Date 
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Appendix  G— Logic  Model  Kesources 

Chen,  W.W.,  Cato,  B.M..  &  Rainford,  N. 
(1998-9).  Using  a  logic  model  to  plan  and 
evaluate  a  community  intervention  program: 
A  case  study.  bitemaUonal  Quarterly  of 
Community  Health  Education,  16(A)  449- 
458. 

Edwards.  E.D..  Seaman,  J.R.,  Drews,  J..  & 
Edwards,  M.E.  (1995).  A  community 
approach  for  Native  American  drug  and 
alcohol  prevention  programs:  A  logic  model 
framework.  Alcoholism  Treatment  Quarterlv 
13(2),  43-62.  ^' 

Hernandez,  M.  &  Hodges,  S.  (2003). 
Crafting  Logic  Models  for  Systems  of  Care: 
Ideas  into  Action.  (Making  children's  mental 
health  services  successful  series,  volume  1]. 
Tampa,  FL:  University  of  South  Florida,  The 
Louis  de  la  Parte  Florida  Mental  Health 
Institute,  Department  of  CSiild  &  Family 
Studies,  http://cfs.fmhi.usf.edu  or  phone 
(813)  974-4651 

Hernandez,  M.  &  Hodges,  S.  (2001). 
Theory-based  accountability.  In  M. 
Hernandez  &  S.  Hodges  (Eds.),  Developing 
Outcome  Strategies  in  Children's  Mental 
Health,  pp.  21-40.  Baltimore:  Brookes. 

Julian,  D.A.  (1997).  Utilization  of  the  logic 
model  as  a  system  level  planning  and 
evaluation  device.  Evaluation  andPlannine 
20(31,251-257. 

Julian,  D.A.,  Jones,  A.,  ft  Deyo,  D.  (1995). 
Open  systems  evaluation  and  the  logic 
model:  Program  plannii^  and  evaluation 
tools.  Evaluation  and  Program  Planning 
18(4),  333-341. 

Patton,  M.Q.  (1997).  UtiUzation-Focused 
Evaluation  (3rd  Ed.),  pp.  19,  22,  241. 
Thousand  Oaks,  CA:  Sage. 

Wholey,  J.S..  Hatry,  H.P.,  Newcome,  K.E. 
(Eds.)  (1994).  Handbook  of  Practical  Pro-am 
Evaluation.  San  Francisco,  CA:  Jossey-Bass 
Inc. 

Dated:  November  13,  2003. 
Daiyl  Kade. 

Director,  Office  of  Policy,  Planning  and 
Budget,  Substance  Abuse  and  Mental  Health 
•Services  Administration. 
[FR  Doc.  03-28874  Filed  11-2(M)3:  8:45  am] 
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DEPAimiENT  OF  HEALTH  AMD^ 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Servicaf  Administration 

Notlca^'Finai  Standard  Infrastructuia 
Grants  Announeamant 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  final  Infrastructure 
Gants  announcement. 


summary:  On  August  21.  2003.  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
announced  plans  to  change  its  approach 
to  announcing  and  soliciting 
applications  for  its  discretionary  grant 
programs  in  Fiscal  Year  (FY)  2004. 
These  changes  involved  the  publication 
of  four  standard  grant  aimouncements 
that  would  provide  the  basic  program 
design  and  application  instructions  for 
four  types  of  grants— Services  Grants. 
Infrastructure  Grants,  Best  Practices 
Planning  and  Implementation  Grants, 
and  Service-to-Science  Grants.  The  four 
announcements  were  made  available  for 
public  review  and  comment  for  60  days. 
The  comments  received  and  changes 
made  to  the  standard  grant 
announcements  are  described  in  a 
separate  Federal  Register  notice.  This 
notice  provides  the  final  text  for 
SAMHSA 's  standard  Infrastructure 
Grants  announcement. 

Authority:  Sections  509,  516,  and  520A  of 
the  Pubhc  Health  Service  Act 
DATES:  Use  of  the  standard 
Infrastructure  Grants  announcement 
will  be  effective  November  21,  2003. 
The  standard  Infrastructure  Grants 
annoimcement  must  be  used  in 
conjunction  with  separate  Notices  of 
Funding  Availability  (NOFAs)  that  will 
provide  application  due  dates  and  other 
key  dates  for  specific  SAMHSA  grant 
funding  opportunities. 
ADDRESSES:  Questions  about  SAMHSA's 
standard  Infrastructure  Grants 
announcement  may  be  directed  to  Cathy 
Friedman,  M.A.,  Office  of  Policy, 

Key  Dates 


Planning  and  Budget,  5600  Fishers 
Lane,  Room  12C-26,  Rockville. 
Maryland,  20857.  Fax:  (301-594-6159) 
E-mail:  cftiedma@samhsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

Catiiy  Friedman,  M.A..  Office  of  Policy, 
Planning  and  Budget,  5600  Fishers 
Lane,  Room  12C-26,  Rockville, 
Maryland.  20857.  Fax:  (301-594-6159) 
E-mail:  cfaiedma@samhsa.gov.  Phone- 
(301)  443-1910. 

SUPPLEMENTARY  INFORMATION:  Starting  in 
FY  2004,  SAMHSA  is  changing  its 
approach  to  announcing  and  soliciting 
applications  for  its  discretionary  grants. 
SAMHSA  will  publish  four  standard 
grant  announcements  that  will  describe 
the  general  program  design  and  provide 
application  instructions  for  four  types  of 
grants— Services  Grants,  Infrastructure 
Grants,  Best  Practices  Planning  and 
Implementation  Grants,  and  Service-to- 
Science  Grants.  The  text  for  the  final 
standard  Infrastructure  Grants 
announcement  is  provided  below. 

The  standard  Infrastructure  Grants 
annotmcement  will  be  posted  on 
SAMHSA's  web  page  {www.samhsa.gov] 
and  will  be  available  fitim  SAMHSA's 
clearinghouses  on  an  ongoing  basis.  The 
standard  announcements  will  be  used  in 
conjimction  with  brief  Notices  of 
Funding  Availabihty  (NOFAs)  that  will 
announce  the  availabihty  of  funds  for 
specific  grant  funding  opportunities 
within  each  of  the  standard  grant 
programs  (e.g..  Homeless  Treatment 
grants.  Statewide  Family  Network 
grants,  HIV/ AIDS  and  Substance  Abuse 
Prevention  Planning  Grants,  etc.). 

Infrastnicture  Grants— INF  04  (Initial 
Announcement) 

Catalogue  of  Federal  Domestic  Assistance 
(CFDA)  No.:  93.243  (unless  otherwise 
specified  in  a  NOFA  in  the  Federal  Regiater 
and  on  www.grants.gm). 

Anlliority:  Sections  509,  516  and/or  520A 
of  the  Pubhc  Health  Service  Act,  as  amended, 
and  subject  to  the  availabihty  of  funds 
(unless  otherwise  specified  in  a  NOFA  in  the 
Federal  Register  and  on  www.grants.gov). 


Application  Deadline 


Intergovemmental  Review  (E  O 
12372). 

Public  Health  System  Impact  State- 
ment (PHSIS)/SSA  Coordination. 


Letters  from  state  Single  Poim  of  Cortact  (SPOC)  ace  due  «,  later  tSn  60  days  after  ap^^ 

^^'^ZXJ^^H^.^f  *°  ^Wfopriate  state  and  local  health  agencies  by  application  deadline 
Comments  from  Single  state  Agency  are  due  nolatef  lt«n  60  days  an^^^Snl^^  ***~- 
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Appendix  B:  Glossary 
Appendix  C:  Logic  Model  Resources 

I.  Funding  Oi^iortunity  Description 

A.  Introduction 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  announces  its  intent  to 
solicit  applications  for  Infrastructure 
Grants.  These  grants  will  increase  the 
capacity  of  mental  health  and/or 
substance  abuse  service  systems  to 
support  effective  programs  and  services. 
Applicants  who  seek  Federal  support  to 
develop  or  enhance  their  service  system 
infrastructtue  in  order  to  support 
effective  substance  abuse  and/or  mental 
health  services  should  apply  for  awards 
under  this  announcement. 

SAMHSA  also  funds  grants  under 
three  other  standard  grant 
innoimcements: 

•  Seivices  Gmnts  provide  funding  to 
implement  substance  abuse  and  mental 
health  services. 

•  Best  Practices  Planning  and 
Implementation  Grants  help 
communities  and  providers  identify 
practices  to  effectively  meet  local  needs, 
develop  strategic  plans  for 
implementing/adapting  those  practices 
and  pilot-test  practices  prior  to  full- 
scale  implementation. 

•  Service  to  Science  Grants  docimient 
and  evaluate  innovative  practices  that 
address  critical  substance  abuse  and 
mental  health  service  gaps  but  that  have 
not  yet  been  formally  evaluated. 

Tnis  announcement  describes  the 
general  program  design  and  provides 
application  instructions  for  all 
SAMHSA  Infrastructure  Grants.  The 


availability  ^f  funds  for  specific 
InfrBStructuoe  Ckants  will  be  annoimced 
in  supplementary  Notices  of  Funding 
Availability JNOF As)  in  the  Federal 
■-Register  anq  at  www.grants.gov — ^the 
Federal  grant  aimouncement  web  page. 
Typically] funding  for  Infrastructure 
Grants  will  ie  targeted  to  specific 
populations  and/or  issue  areas,  which 
will  be  specified  in  the  NOFAs.  The 
NOFAswill^lso: 

•  Specify  itotal  funding  available  for 
the  first  yeai  of  the  grants  and  the 
expected  sias  and  number  of  awards; 

-•  Providelthe  application  deadline; 

•  Note  arw  specific  program 
requirement  for  each  funding 
opportunity!  and 

•  Includeiany  limitations  or 
exceptions  to  the  general  provisions  in 
this  announcement  (e.g.,  eligibility, 
allowable  a(  tivities). 

It  is,  there  fore,  critical  that  you 
consult  the  ^OFA  as  well  as  Ais 
announcem  mt  in  developing  your  grant 
application. 

B.  Expectat  ans 

SAMHSA  s  Infrastructure  Grants 
support  an  i  rray  of  activities  to  help  the 
grantee  bull  i  a  solid  foundation  for 
delivering  a  ad  sustaining  effective 
substance  a'  )use  prevention  and/or 
treatment  ai  id/or  mented  health  services. 

SAMHSA  recognizes  that  each 
applicant  w  ill  start  from  a  unique  point 
in  develop!  ig  infrastructure  and  will 
serve  populbtions/communities  with 
specific  neads.  Awardees  may  piursue 
diverse  strategies  and  methods  to 
achieve  their  infrastructure 
development  and  capacity  expansion 
goals.  Successful  applicants  will 
provide  a  coherent  and  detailed 
conceptual  r'roadmap"  of  the  process  by 
which  they  have  assessed  or  intend  to 
assess  service  system  needs  and  plan/ 
implement  infrastructure  development 
strategies  tSat  meet  those  needs.  The 
plan  put  forward  in  the  grant 
application!  must  show  the  linkages 
among  nee^s,  the  proposed 
infrastructi  re  development  strategy,  and 
increased  s  yrstem  capacity  that  will 
enhance  as  d  sustain  effective  programs 
and  service  s. 

1.  AUowab  e  Activities 

SAMHSJ  k's  Infrastructure  Grants  will 
support  th<i  following  types  of  activities: 

Infrastru  -^ture  Development. 
Infrastructi  ire  Grant  fimds  must  be  used 
primarily  tp  support  infrastructure 
development,  including  the  following 
types  of  activities: 

•  Needs  assessment. 

•  Strate[  ic  planning. 

•  Finan(  ing/coordination  of  funding 


streams. 


•  Organizational/structural  change 
[e.g.,  to  create  locos  of  responsibility  for 
a  specific  issue/population,  or  to 
increase  access  to  or  efficiency  of 
services). 

•  Development  of  interagency 
coordination  mechanisms. 

•  Provider/network  development. 

•  Policy  development  to  support 
needed  service  system  improvements 
(e.g.,  rate-setting  activities, 
establishment  a4  standards  of  care, 
development/revision  of  credentialing, 
licensiue,  or  accreditation 
requirements). 

•  Quality  improvement  efforts. 

•  Performance  measurement 
development. 

•  Workforce  development  (e.g., 
training,  support  for  licensure, 
credentialing,  or  accreditation). 

•  Data  infrastructure/MIS 
development. 

Implementation  Pilots  (maximum  15 
percent  of  total  grant  award).  Depending 
on  the  scope  of  the  project  (see 
description  of  award  categories  below), 
up  to  15  percent  of  the  total  grant  award 
may  be  used  for  "implementation 
pilots"  to  test  the  effectiveness  of  the 
infrastructure  changes  on  services 
delivery.  Funds  may  not  be  used  to 
provide  direct  services  except  in  the 
context  of  an  implementation  pilot. 

2.  Data  and  Performance  Measiwement 

The  Govenmient  Performance  and 
Results  Act  of  1993  (P.L.103-62,  or 
"GPRA")  requires  all  Federal  eigencies 
to  set  program  performance  targets  and 
report  annually  on  the  degree  to  which 
the  previous  year's  targets  were  met. 

Agencies  are  expected  to  evaluate 
their  programs  regularly  and  to  use 
results  of  these  evaluations  to  explain 
their  successes  and  failiues  and  justify 
requests  for  funding. 

To  meet.the  GPRA  requirements, 
SAMHSA  must  collect  performance  data 
(i.e.,  "GPRA  data")  from  grantees. 
Grantees  are  required  to  report  these 
GPRA  data  to  SAMHSA  on  a  timely 
basis. 

Specifically,  grantees  will  be  required 
to  provide  data  on  a  set  of  required 
measures,  as  specified  in  the  NOFA. 
The  data  collection  tools  to  be  used  for 
reporting  the  required  data  will  be 
provided  in  the  application  kits 
distributed  by  SAMHSA's 
clearinghouses  and  posted  on 
SAMHSA's  website  along  with  each 
NOFA.  In  your  application,  you  must     ~ 
demonstrate  your  ability  to  collect  and 
report  on  these  meastues,  and  you  may 
be  required  to  provide  some  baseline 
data. 

The  terms  and  conditions  of  the  grant 
award  also  will  specify  the  data  to  be 
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submitted  and  the  schediile  for 
submission.  Grantees  will  be  reqiured  to 
adhere  to  these  tenns  and  conditions  of 
award. 

Applicants  should  be  aware  that 
SAMHSA  is  working  to  develop  a  set  of 
required  core  performance  measures  for 
each  of  SAMHSA's  standard  grants  (i.e.. 
Services  Grants,  Infrastructiire  Grants, 
Best  Practices  Plaiming  and 
Implementation  Grants,  and  Service-to- 
Science  Grants).  As  this  effort  proceeds, 
some  of  the  data  collection  and 
reporting  requirements  included  in 
SAMHSA's  NOFAs  may  change.  All 
grantees  will  be  expected  to  comply 
with  any  changes  in  data  collection 
requirements  that  occur  diu-ing  the 
grantee's  project  period. 

3.  Grantee  Meetings 
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•  What  was  the  effect  of 
infrastructure  development  on  service 
capacity  and  other  system  outcomes? 

•  What  program/contextual  factors 
were  associated  with  outcomes? 

•  What  individual  factors  were 
associated  with  outcomes? 

•  How  durable  were  the  effects? 
If  the  project  includes  an 

implementation  pilot  involving  services 
dehvery,  the  evaluation  should  include 
client  and  system  outcomes. 

No  more  than  20%  of  the  total  grant 
award  may  be  used  for  evaluation  and 
data  collection.  The  evaluation  and  data 
collection  may  be  considered 
"Infrastructure"  and/or 
"Implementation  Pilots"  expenditures, 
depending  on  their  purpose. 

IL  Award  Information 


You  must  plan  to  send  a  minimum  of 
two  people  (including  the  Project 
Director)  to  at  least  one  joint  grantee 
meeting  in  each  year  of  the  grant,  and 
you  must  include  funding  for  this  travel 
in  your  budget.  At  these  meetings, 
grantees  will  present  the  results  of  their 
projects  and  Federal  staff  will  provide 
technical  assistance.  Each  meeting  will 
be  3  days.  These  meetings  will  usually 
be  held  in  the  Washington,  DC,  area, 
and  attendance  is  mandatory. 

4.  Evaluation 

Grantees  must  evaluate  their  projects, 
and  applicants  are  required  to  describe 
their  evaluation  plans  in  their 
applications.  The  evaluation  should  be 
designed  to  provide  regular  feedback  to 
the  project  to  improve  services.  The 
evaluation  must  include  both  process 
and  outcome  components.  Process  and 
outcome  evaluations  must  measure 
change  relating  to  project  goals  and 
objectives  over  time  compared  to 
baseline  information.  Control  or 
comparison  groups  ^e  not  required. 
You  must  consider  your  evaluation  plan 
when  preparing  the  project  budget. 

Process  components  should  address 
issues  such  as: 

•  How  closely  did  implementation 
match  the  plan? 

•  What  types  of  deviation  from  the 
plan  occurred? 

•  What  led  to  the  deviations? 

•  What  impact  did  the  deviations 
have  on  the  intervention  and 
evaluation? 

•  Who  provided  (program,  staff)  what 
services  (modality,  type,  intensity, 
duration),  to  whom  (individual 
characteristics),  in  what  context 
(system,  community),  and  at  what  cost 
(facilities,  personnel,  dollars)? 

Outcome  components  should  address 
issues  such  as: 


A.  Award  Amount 

The  NOFA  will  specify  the  expected 
award  amount  for  each  funding 
opportunity.  R^ardless  of  the  amount 
specified  in  the  NOFA,  the  actual  award 
amount  will  depend  on  the  availability 
of  funds. 

Two  types  of  Infrastructure  Grants 
will  be  made: 

Category  1— Small  Infrastructure 
Grants.  The  Category  1  grants  will  be 
limited  in  scope  as  specified  in  the 
NOFA.  For  example,  allowable  activities 
might  be  limited  to  workforce 
development,  data  infrastructure,  or 
strategic  planning.  Implementation 
pilots  are  not  allowed  in  Category  1 
awards.  Category  1  awards  are  expected 
to  be  for  a  period  of  1-3  years  in 
amounts  ranging  from  $250,000- 
$500,000  per  year. 

Category  2 — Comprehensive 
Infrastructure  Grants.  TTie  scope  of  the 
Category  2  grants  will  be  much  larger. 
yVhile  applicants  are  not  required  to 
include  all  of  the  allowable  activities  in 
their  proposed  projects,  the  proposed 
projects  must  encompass  multiple 
domains  (e.g.,  needs  assessmrait, 
strategic  and  financial  planning, 
organizational/structural  change,  and 
network  development).  Category  2 
awards  may  use  a  maximum  of  15 
percent  of  the  total  grant  award  for 
implementation  pilots.  Category  2 
awards  are  expected  to  be  for  a  period 
of  3-5  years  in  amounts  ranging  from 
$750,000-$3  million  per  year. 

Applications  with  proposed  budgets 
that  exceed  the  allowable  amount  as 
specified  in  the  NOFA  in  any  year  of  the 
proposed  project  will  be  screened  out 
and  will  not  be  reviewed.  Annual 
continuation  awards  will  depend  on  the 
availabihty  of  funds,  grantee  progress  in 
meeting  project  goals  and  objectives, 
and  timely  submission  of  required  data 
and  reports. 


^- Funding  Mechanism 

The  NOFA  will  indicate  whether 
awards  for  each  funding  opportunity 
will  be  made  as  grants  or  cooperative 
agreements  (see  the  Glossary  in 
Appendix  B  for  further  explanation  of 
these  funding  mechanisms).  For 
cooperative  agreements,  the  NOFA  will 
describe  the  nature  of  Federal 
involvement  in  project  performance  and 
specify  roles  and  responsibilities  of 
grantees  and  Federal  staff. 

m.  Eligibility  Information 

A.  Eligible  Applicants 

Eligible  applicants  are  domestic 
public  and  private  nonprofit  entities. 
For  example.  State,  local  or  tribal 
governments;  public  or  private 
universities  and  colleges;  community- 
and  faith-based  organizations;  and  tribal 
organizations  may  apply.  The  statutory 
authority  for  this  program  precludes 
grants  to  for-profit  organizations.  The 
NOFA  will  indicate  any  limitations  on 
eligibility. 

B.  Cost-Sharing 

Cost-sharing  (see  Glossary)  is  not 
required  in  this  program,  and 
applications  will  not  be  screened  out  on 
the  basis  of  cost-sharing.  However,  you 
may  include  cash  or  in-kind  (see 
.  Glossary)  contributions  in  your  proposal 
as  evidence  of  commitment  to  the 
proposed  project. 

C.  Other 

SAMHSA  applicants  must  comply 
With  certain  program  requirements, 
including: 

•  Budgetary  limitations  as  specified 
in  Sections  I,  n,  and  IV-E  of  this 
document;  and 

•  Docimientatibn  of  nonprofit  status 
as  required  in  the  PHS  5161-1. 

You  also  must  comply  with  any 
additional  program  requirements 
specified  in  the  NOFA,  such  as  the 
required  signature  of  certain  officials  on 
the  face  page  of  the  apphcation  and/or 
required  memoranda  of  understanding 
with  certain  signatories. 

Applications  that  do  not  comply  with 
the  eligibility  and  specific  program 
requirements  for  the  funding 
opportimity  for  which  the  application  is 
submitted  will  be  screened  out  and  will 
not  be  reviewed. 

IV.  Application  and  Submission 
Information 

(To  ensiire  that  you  have  met  all  submission 
requirements,  a  checklist  is  provided  for  your 
use  in  Appendix  A  of  this  document.) 
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A.  Address  To  Request  Application 
Package 

You  may  request  a  complete 
application  kit  by  calling  one  of 
SAMHSA's  national  clearinghouses: 

•  For  substance  abuse  prevention  or 
treatment  grants,  call  the  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI)  at  1-800-729- 
6686. 

•  For  mental  health  grants,  call  the 
National  Mental  Health  Information 
Center  at  1-800-789-CMHS  (2647). 

You  also  may  download  the  required 
documents  from  the  SAMHSA  Web  site 
at  www.samhsa.gov.  Click  on  "grant 
opportunities." 

Additional  materials  available  on  this 
Web  site  include: 

•  A  technical  assistance  manual  for 
potential  applicants; 

•  Standard  terms  and  conditions  for 
SAMHSA  ^«nts;  ,    - 

•  Guidelines  and  policies  that  relate 
to  SAMHSA  grants  (e.g.,  guidelines  on 
cultural  competence,  consumer  and 
tunily  participation,  and  evaluation); 
and 

•  Enhanced  instructions  for 
completing  the  PHS  5161-1  application. 

B.  Content  and  Form  of  Application 
Submission 

1.  Required  Doounents 

SAMHSA  application  kits  include  the 
following  documents: 

•  PHS  5161-1  (revised  July  2000)— 
Includes  the  face  page,  budget  forms, 
assurances,  certification,  and  checklist. 
You  must  use  the  PHS  5161-1  unless 
otherwise  specified  in  the  NOFA. 
Applications  that  are  not  submitted  on 
the  required  application  form  will  be 
screened  out  and  will  not  be  reviewed. 

•  Program  Amioimcement,(P  A) — 
Includes  instructions  for  the  grant 
application.  This  docimient  is  the  PA. 

•  Notice  of  Funding  Availability 
(NOFA) — Provides  specific  information 
about  availability  of  funds,  as  well  as 
any  .exceptions  or  limitations  to 
provisions  in  the  PA.  The  NOFAs  will 
be  published  in  the  Federal  Register,  as 
well  as  on  the  Federal  grants  Web  site 
(www.grants.gov). 

You  must  use  all  of  the  above 
docimients  in  completing  your 
application. 

2.  Required  Application  Components 

To  ensure  equitable  treatment  of  all 
applications,  SAMHSA  will  accept  only 
complete  applications  for  review.  In 
order  for  your  application  to  be- 
complete,  it  must  include  the  required 
ten  application  components  (Face  Page, 
Abstract,  Table  of  Contents,  Budget 
Form,  Project  Narrative  and  Supporting 
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Dociunentat  on.  Appendices,  ' 
Assurances,  Certifications,  Disclosure  of 
Lobbying  Adtivities,  and  Checklist). 
Application^  that  do  not  contain  the 
required  components  will  be  screened 
out  and  will  not  be  reviewed. 

•  Face  PoBe — Use  Standard  Form  (SF) 
424,  which^  part  of  the  PHS  5161-1. 
[Note:  Begirding  October  1,  2003, 
applicants  will  need  to  provide  a  Dun 
and  Bradstreet  (DUNS)  number  to  apply 
for  a  grant  ok  cooperative  agreement 
from  the  Federal  Government.  SAMHSA 
applicants  v|ill  be  required  to  provide 
their  DUNS  number  on  the  face  page  of 
the  application.  Obtaining  a  DUNS 
nvunber  is  e  isy  and  there  is  no  charge. 
To  obteiin  a  DUNS  number,  access  the 
Dun  and  Bn  dstreet  Web  site  at 
www.dunar  dbradstreet.com  or  call  1- 
866-705-57 11.  To  expedite' the  process, 
let  Dun  and  Bradstreet  know  that  you 
are  a  public/ private  nonprofit 
organization  getting  ready  to  submit  a 
Federal  grai  it  application.] 

•  Abstrai  t — Your  total  abstract 
should  not '  le  longer  than  35  lines.  In 
the  first  fiv«  lines  or  less"  of  your 
abstract,  wi  te  a  summary  of  your 
project  that  can  be  used,  if  your  project 
is  funded,  i  i  publications,  reporting  to 
Congress,  o -press releases. 

•  Table  ^Contents — Include  page 
numbers  fot  each  of  the  major  sections 
of  your  app  ication  and  for  each 
appendix. 

•  Budget  Form— Use  SF  424A,  which 
is  part  of  th  B  5161-1.  Fill  out  Sections 
B,  C,  and  E  of  the  SF  424A. 

•  Project  Narrative  and  Supporting 
Documentation — ^The  Project  Narrative 
describes  ypur  project.  It  consists  of 
Sections  A  khrough  D.  These  sections  in 
total  may  npt  be  longer  than  25  pages. 
More  detailed  instructions  for 
completing  each  section  of  the  Project 
Narrative  ate  provided  in  "Section  V — 
Applicatioi  i  Review  Information"  of  this 
document. 

The  Sup]  jotting  Documentation 
provides  additional  information 
necessary  fcr  the  review  of  your 
applicatioij.  This  supporting 
documentation  should  be  provided 
immediately  following  your  Project 
Narrative  iii  Sections  E  through  H. 
There  are  no  page  limits  for  these 
sections,  except  for  Section  G, 
Biographiaal  Sketches/Job  Descriptions. 

•  Sectic^  E — Literature  Citations. 
This  sectic  n  must  contain  complete 
citations,  i  icluding  titles  and  all 
authors,  fo  r  any  literatiue  you  cite  in 
your  appli  :ation. 

•  Sectio  n  F — Budget  Justification, 
Existing  R  (sources ,  Other  Support.  You 
must  prov  de  a  narrative  justification  of 
the  items  i  acluded  in  your  proposed 
budget,  as  well  as  a  description  of 


existing  resources  and  other  support 
you  expect  to  receive  for  the  proposed 
project.  Be  sure  to  show  that  no  more 
than  20%  of  the  total  grant  award  will 
be  used  for  data  collection  and 
evaluation.  If  you  are  proposing  a 
services  implementation  pilot  (allowed 
only  for  Category  2  applicants),  show 
that  no  more  than  15%  of  the  total  grant 
award  will  be  used  for  the  pilot. 

•  Section  G — Biographical  Sketches 
and  Job  Descriptions. 

•  Include  a  biographical  sketch  for 
the  Project  Director  and  other  key 
positions.  Each  sketch  should  be  2  pages 
or  less.  If  the  person  has  not  been  hired, 
include  a  letter  of  commitment  from  the 
individual  with  a  current  biographical 
sketch. 

•  Include  job  descriptions  for  key 
personnel.  Job  descriptions  should  be 
no  longer  than  1  page  each. 

•  Sample  sketches  and  job 
descriptions  are  listed  on  page  22,  Item 
6  in  the  Program  Narrative  section  of  the 
PHS  5161-1. 

•  Section  H— Confidentiality  and 
SAMHSA  Participant  Protection/Hxmian 
Subjects.  Section  VHI-A  of  this 
document  describes  requirements  for 
the  protection  of  the  confidentiality, 
rights  and  safety  of  participants  in 
SAMHSA-funded  activities.  This 
section  also  includes  guidelines  for 
completing  this  part  of  your  application. 

•  Appendices  1  through  5 — Use  only 
the  appendices  listed  below.  Do  not  use 
more  than  30  p^es  for  Appendices  1,  3 
and  4.  There  are  no  page  limitations  for 
Appendices  2  and  5.  Do  not  use 
appendices  to  extend  or  replace  any  of 
the  sections  of  the  Project  Narrative 
unless  specifically  required  in  the 
NOFA.  Reviewers  will  not  consider 
them  if  you  do. 

•  Appendix  1:  Letters  of  Support. 

•  Appendix  2:  Data  Collection 
Instruments/Interview  Protocols. 

•  Appendix  3:  Sample  Consent 
Forms. 

•  Appendix  4:  Letter  to  the  SSA  (if 
applicable;  see  Section  Vni-C  of  this 
document). 

•  Appendix  5:  A  copy  of  the  State  or 
County  Strategic  Plan,  a  State  or  county 
needs  assessment,  or  a  letter  from  the 
State  or  county  indicating  that  the 
proposed  project  addresses  a  State-or 
county-identified  priority. 

•  Assurances — Non-Construction 
Programs.  Use  Standard  Form  424B 
found  in  PHS  5161-1.  Some  applicants 
will  be  required  to  complete  the 
Assurance  of  Compliance  with 
SAMHSA  Charitable  Choice  Statutes 
and  Regulations  Form  SMA  170.  If  this 
assurance  applies  to  a  specific  funding 
opportimity,  it  will  be  posted  on 
SAMHSA's  Web  site  with  the  NOFA 
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and  provided  in  the  application  kits 
available  at  SAMHSA's  clearinchouse 
(NCADI). 

•  Certifications — Use  the 
"Certifications"  forms  found  in  PHS 
5161-1. 

•  Disclosure  of  Lobbying  Activities- 
Use  Standard  Form  LLL  found  in  the 
PHS  5161-1.  Federal  law  prohibits  the 
use  of  appropriated  funds  for  publicity 
or  propaganda  purposes,  or  for  the 
preparation,  distribution,  or  use  of  the 
information  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress  or  State  legislatures.  This 
includes  "grass  roots"  lobbjdng,  which 
consists  of  appeals  to  members  of  the 
public  suggesting  that  they  contact  their 
elected  representatives  to  indicate  their 
support  for  or  opposition  to  pending 
legislation  or  to  urge  those 
representatives  to  vote  in  a  particular 
way. 

•  Checklist— Use  the  Checklist  found 
in  PHS  5161-1.  The  Checklist  ensures 
that  you  have  obtained  the  proper 
signatures,  assurances  and  certifications 
and  is  the  last  page  of  your  application. 

3.  AppHcation  Formatting  Requirements 

Applicants  also  must  comply  with  the 
following  basic  application 
requirements.  Applications  that  do  not 
comply  with  these  requirements  will  be 
screened  out  and  will  not  be  reviewed. 

•  Text  must  be  legible. 

•  Paper  must  be  white  and  8.5"  by 
11.0"  in  size. 

•  Pages  must  be  typed  single-spaced 
with  one  column  per  page. 

•  Page  margins  must  be  at  least  one 
inch. 

•  Type  size  in  the  Project  Narrative 
cannot  exceed  an  average  of  15 
characters  per  inch  when  measiu^d 
with  a  ruler.  (Type  size  in  charts,  tables, 
graphs,  and  footnotes  will  not  be 
considered  in  determining  compliance.) 

•  Photo  reduction  or  condensation  of 
type  caimot  be  closer  than  15  characters 
per  inch  or  6  lines  per  inch.    . 

•  Pages  cannot  have  printing  on  both 
sides. 

•  Page  limitations  specified  for  the 
Project  Narrative  and  Appendices 
cannot  be  exceeded. 

•  Information  provided  must  be 
sufficient  for  review. 

To  facilitate  review  of  your 
application,  follow  these  additional 
guidelines: 

•  Applications  should  be  prepared 
using  black  ink.  This  improves  5ie 
quality  of  the  copies  of  applications  that 
are  provided  to  reviewers. 

•  Do  not  use  heavy  or  light-weight 
paper  or  any  material  that  cannot  be 
photocopied  using  automatic 
photocopying  machines.  Odd-sized  and 


oversized  attachments,  such  as  posters, 
will  not  be  copied  or  sent  to  reviewers. 
Do  not  send  videotapes,  audiotapes,  or 
CD-ROMs. 

•  Pages  should  be  numbered 
consecutively  fi-om  beginning  to  end  so 
that  information  can  be  located  easily 
during  review  of  the  application.  For 
example,  the  cover  page  should  be 
labeled  "page  1,"  the  abstract  page 
should  be  "page  2,"  and  the  table  of 
contents  page  should  be  "p«^  3." 
Appendices  should  be  labeled  and 
separated  from  the  Project  Narrative  and 
budget  section,  and  the  pages  should  be 
numbered  to  continue  in  the  sequence. 

C.  Submission  Dates  and  Times 

Deadlines  for  submission  of 
applications  for  specific  funding 
opportunities  will  be  published  in  the 
NOFAs  in  the  Federal  Register  and 
posted  on  the  Federal  grants  Web  site 
( www.gran  ts.gov) . 

Your  application  must  be  received  by 
the  application  deadline.  Applications 
sent  through  postal  mail  and  received 
after  this  date  must  have  a  proof-of- 
mailing  date  fit)m  the  carrier  dated  at 
least  1  week  prior  to  the  due  date. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

You  will  be  notified  by  postal  mail 
that  yom-  application  has  been  received. 

Applications  not  received  by  the 
application  deadline  or  not  postmarked 
by  a  week  prior  to  the  application 
deadline  will  be  screened  out  and  will 
not  be  reviewed. 

D.  Intergovernmental  Review  (E.O. 
12372)  Requirements 

Executive  Order  12372,  as 
implemented  through  Department  of 
Health  and  Human  Services  (DHHS) 
regulation  at  45  CFR  part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  Instructions  for  this  review 
are  included  in  Section  VIII-B  of  this 
document.  Section  VIII-C  provides 
instructions  for  the  Public  Health 
System  Impact  Statement  (PHSIS)  and 
submission  of  comments  from  the 
Single  State  Agency  (SSA). 

E.  Funding  Limitations/Restrictions 

Cost  principles  describing  allowable 
and  unallowable  expenditures  for 
Federal  grantees,  including  SAMHSA 
grantees,  are  provided  in  the  following 
documents: 

•  Institutions  of  Higher  Education: 
OMB  Circular  A-21. 

•  State  and  Local  Governments:  OMB 
Circular  A-87. 

•  Nonprofit  Organizations:  OMB 
Circular  A-122. 


•  Appendix  E  Hospitals:  45  CFR  Part 
74. 

In  addition,  SAMHSA  Infrastructure 
Grant  recipients  must  comply  with  the 
following  fimding  restrictions: 

•  Infrastructure  grant  funds  must  be 
used  for  purposes  supported  by  the 
program. 

•  If  requested  project  funds  exceed 
$750,000.  a  maximum  of  15%  of  grant 
award  funds  may  be  used  for 
implementation  pilots.  Direct  services 
may  be  funded  only  in  the  context  of  an 
implementation  pilot. 

•  No  more  than  20%  of  the  grant 
award  may.  be  used  for  evaluation  and 
data  collection  expenses.  These 
expenses  may  be  considered 
infrastructure  or  implementation  pilot 
expenses,  depending  on  the  nature  of 
the  evaluation  and  data  collection. 

•  Infrastructure  funds  may  not  be 
used  to  pay  for  the  purchase  or 
construction  of  any  building  or  structure 
to  house  any  part  of  the  grant  project. 
Applications  may  request  up  to  $75,000 
for  renovations  and  alterations  of 
existing  facilities. 

F.  Other  Submission  Requirements 

1.  Where  To  Send  Applications 

Send  applications  to  the  following 
address:  Substance  Abuse  and  Mental 
Health  Services  Administration,  Office 
of  Program  Services.  Review  Branch, 
5600  Fishers  Lane,  Room  17-89, 
Rockville,  Maryland.  20857. 

Be  sure  to  include  the  funding 
announcement  number  fixim  the  NOFA 
in  item  number  10  on  the  face  page  of 
the  application.  If  you  require  a  phone 
number  for  delivery,  you  may  use  (301) 
443-4266. 

2.  How  To  Send  Applications 

Mail  an  origineil  application  and  2 
copies  (including  appendices)  to  the 
mailing  address  provided  above.  The 
original  and  copies  must  not  be  bound. 
Do  not  use  staples,  paper  clips,  or 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted. 

You  must  use  a  recognized 
commercial  or  governmental  carrier. 
Hand  carried  applications  will  not  be 
accepted.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

V.  Application  Review  Information 

A.  Evaluation  Criteria 

Your  application  will  be  reviewed 
and  scored  according  to  the  quality  of 
yoiur  response  to  the  requirements  listed 
below  for  developing  the  Project 
Narrative  (Sections  A-D).  These 
sections  describe  what  you  intend  to  do 
with  your  project. 
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•  In  developing  the  Project  Narrative 
section  of  your  application,  use  these 
instructions,  which  have  been  tailored 
to  this  program.  These  are  to  be  used 
instead  of  the  "Program  Narrative" 
instructions  found  in  the  PHS  5161-1. 

•  You  must  use  the  fbuf  sections/ 
headings  listed  below  in  developing 
your  Project  Narrative.  Be  sure  to  place 
the  requked  information  in  the  correct 
section,  or  it  will  not  be  considered. 
Your  application  will  be  scored 
accofdiilg  to  how  well  you  address  the 
requirements  for  each  section. 

•  Reviewers  will  be  looking  for. 
evidence  of  cultural  competence  in  each 
section  of  the  Project  Narrative.  Points 
will  be  assigned  based  on  how  well  you 
address  the  cultural  comp^ence  aspects 
of  the  evaluation  criteria.  SAMHSA's 
guidelines  for  ciiltural  competence  can 
be  feund  on  the  SAMHSA  Web  site  at 
www.samhsa.gov.  Click  on  "Grant 
Opportxmities." 

•  The  Supporting  Documentation  you 
provide  in  Sections  E-H  and 
Appendices  1-5  will  be  considered  by 
reviewers  in  assessing  your  response, 
along  with  the  material  in  the  Project 
Narrative. 

•  The  number  of  points  after  each 
heading  below  is  the  maximum  niunber 
of  points  a  review  committee  may  assign 
to  that  section  of  your  Project  Narrative. 
Bullet  statements  in  each  section  do  not 
have  points  assigned  to  them.  They  are 
provided  to  invite  the  attention  of 
applicants  and  reviewers  to  important 
areas  within  each  section. 

Section  A:  Statement  of  Need  (10 
points) 

•  Describe  the  target  population  (see 
Glossary)  and  the  proposed  catchment 
area  (see  Glossary),  and  justify  the 
selection  of  both.  Include  the  numbers 
to  be  served  and  demographic 
information.  Discuss  the  target 
population's  language,  beliefs,  norms 
and  values,  as  well  as  socioeconomic 
factors  that  must  be  considered  in 
delivering  programs  to  this  population. 

•  Document  the  need  for  an  enhanced 
infrastructure  to  increase  the  capacity  to 
implement,  sustain,  and  improve 
effective  substance  abuse  prevention 
and/or  treatment  and/or  mental  health 
services  for  the  proposed  target 
population  in  the  proposed  catchment 
area.  Dociunentation  of  need  may  come 
from  local  data  or  trend  analyses.  State 
data  (e.g.,  from  State  Needs 
Assessments),  and/or  national  data  (e.g., 
from  SAMHSA's  National  Household 
Survey  on  Drug  Abuse  and  Health  or 
frt>m  National  Center  for  Health 
Statistics/Centers  for  Disease  Control 
reports).  For  data  sources  that  are  not 

-welL  known,  provide  sufficient 


informatii  m  on  how  the  data  were 
collected  so  reviewers  can  assess  the 
reliability  and  validity  of  the  data. 

•  Desctibe  the  service  gaps,  barriers, 
and  othen  problems  related  to  the  need 
for  infrastructure  development.  Describe 
the  stakel^olders  (see  Glossary)  and 
resources)  in  the  target  area  that  can  help 
implement  the  needed  infrastructure 
developnlent. 

•  Non-mbal  applicants  must  shgw 
that  idenofied  needs  are  consistent  with 
priorities  lof  the  State  or  county  that  has 
primary  responsibility  for  the  service 
delivery  system.  Include,  in  Appendix 
5,  a  copy  pf  the  State  or  County  Strategic 
Plan,  a  Stpte  or  county  needs 
assessment,  or  a  letter  bom  the  State  or 
county  in  iicating  that  the  proposed 
project  a(  dresses  a  State-  or  coiuity- 
identifiec  priority.  Tribal  applicants 
must  proi  ide  similar  documentation 
relating  ti  >  tribal  priorities. 

•  Chec  I  the  NOFA  for  any  additional 
requiremi  ints. 

Section  E :  Proposed  Approach  (35 
points) 

•  Cleai  ly  state  the  piirpose  of  the 
proposed  project,  with  goals  and 
objectives.  Describe  how  achievement  of 
goals  will  increase  system  capacity  to 
support  i  ffective  substance  abuse  and/ 
or  menta  health  services. 

•  Desc  ibe  the  proposed  project. 
Provide  e  vidence  that  the  proposed 
activities  meet  the  infrastructure  needs 
and  shovf  how  your  proposed 
infrastru«tture  development  strategy  will 
meet  the  coals  and  objectives. 

•  Provide  a  logic  model  (see  Glossary) 
that  demonstrates  the  linkage  between 
the  identified  need,  the  proposed 
approach,  and  outcomes. 

•  If  yoii  plan  to  include  an  advisory 
body  in  wour  project,  describe  its 
membership,  roles  and  functions,  and 
frequency  of  meetings. 

•  Desoibe  any  other  organizations 
that  willjparticipate  and  their  roles  and 
responsibilities.  Demonstrate  their 
commitment  to  the  project.  Include 
letters  ofjcommitment/coordination/ 
support  irom  these  community 
organizations  in  Appendix  1  of  the 
application.  Identify  any  cash  or  in-kind 
contributions  that  will  be  made  to  the 
project. 

•  Desc  ribe  how  the  proposed  project 
will  add]  ess  issues  of  age,  race/ 
ethnicityv  culture,  language,  sexual 
orientatidn,  disability,  literacy,  and 
gender  ii)  the  target  population. 

•  Descjribe  how  members  of  the  target 
populati  m  were  involved  in  the 
preparation  of  the  application,  and  how 
they  wil  be  involved  in  the  plaiming, 
impleme  atation,  and  evaluation  of  the 
project. 


•  Describe  the  potential  barriers  to 
successful  conduct  of  the  proposed 
project  and  how  you  will  overcome 
them. 

•  Describe  how  your  activities  will 
improve  substance  abuse  prevention 
and/or  treatmoat  and/or  mental  health 
services. 

•  Provide  a  plan  to  secure  resources 
to  sustain  the  proposed  infrastructure 
enhancements  when  Federal  funding  ^ 
ends. ' 

•  Check  the  NOFA  for  any  additional 
requirements.  ~  . 

Section  C:  Staff,  Management,  and 
Relevant  Experience  (25  points) 

•  Provide  a  realistic  time  line  for  the 
project  (chart  or  graph)  showing  key 
activities,  milestones,  and  responsible 
staff.  [Note:  The  time  line  should  be  part 
of  the  Project  Narrative.  It  should  not  be 
placed  in  an  appendix.] 

•  Discuss  the  capalnlity  and 
experience  of  the  applicant  organization 
and  other  participating  organizations 
with  similar  projects  and  populations, 
including  experience  in  providing 
culturally  appropriate/competent 
services. 

•  Provide  a  list  of  staff  who  will 
participate  in  the  project,  showing  the  ~ 
role  of  each  and  their  level  of  effort  and 
qualifications.  Include  the  Project 
Director  and  other  key  personnel,  such 
as  the  evaluatCHT  and  treatment/ 
prevention  personnel. 

•  Describe  the  racial/ethnic 
characteristics  of  key  staff  and  indicate 
if  any  are  members  of  the  target 
population/community.  If  the  target 
population  is  multi-linguistic,  indicate 
if  Uie  staffing  pattern  includes  bilingual 
and  bicultunil  individuals. 

•  Describe  the  resources  available  for 
the  proposed  project  e.g.,  facilities, 
equipment),  ff  an  implementation  pilot 
is  proposed  that  includes  direct 
services,  provide  evidence  that  s^vices 
will  be  provided  in  a  location  that  is 
adequate,  accessible,  compliant  with  the 
Americans  with  Disabilities  Act  (ADA), 
and  amenable  to  the  tmget  population. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  D:  Evaluation  and  Data  (30 
poLats) 

•  Describe  the  process  and  outcome 
evaluation.  Include  specific 
performance  measures  and  target 
outcomes  related  to  the  goals  and 
objectives  identified  for  the  project  in 
Section  B  of  your  Project  Narrative. 

•  Dociunent  yo\ir  ability  to  collect 
and  report  on  the  required  performance 
measures  as  specified  in  the  NOFA, 
including  data  required  by  SAMHSA  to 
meet  GPRA  requirements.  Specify  and 
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justify  any  additional  measures  you 
plan  to  use  for  your  grant  project. 

•  Describe  plans  for  data  collection, 
management,  analysis,  interpretation 
and  reporting.  Describe  the  existing 
approach  to  die  collection  of  data,  along 
with  any  necessary  modifications.  Be 
sure  to  include  data  collection 
instruments/interview  protocols  in 
Appendix  2. 

•  Discuss  the  reliability  and  validity 
of  evaluation  methods  and 
instrum«its(s)  in  terms  of  the  gender/ 
age/culture  of  the  target  population. 

•  Describe  how  collection,  analysis 
and  reporting  of  performance  data  will 
be  integrated  into  the  evaluation 
activities. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Note:  Although  the  budget  for  the  proposed 
project  is  not  a  review  criterion,  the  Review 
Group  will  be  asked  to  conunent  on  the 
appropriateness  of  the  budget  after  the  merits 
of  the  application  have  been  considered. 

B.  Review  and  Selection  Process 

SAMHSA  applications  are  peer- 
reviewed  according  to  the  review 
criteria  listed  above.  For  those  programs 
where  the  individual  award  is  over 
$100,000,  applications  must  also  be 
reviewed  by  the  appropriate  National 
Advisory  Council. 

C.  Award  Criteria 

Decisions  to  fimd  a  grant  are  based 
on: 

•  The  strengths  and  weaknesses  of 
the  application  as  identified  by  peer 
reviewers  and,  when  appropriate, 
approved  by  the  appropriate  National 
Advisory  Council; 

•  Availability  ef  funds;  and 

•  Equitable  distribution  of  awards  in 
terms  of  geography  (including  urban, 
rural  and  remote  settings)  and  balance 
among  target  populations  and  program 
size. 

VI.  Award  Adininistration  Information 

A.  Award  Notices 

After  your  application  has  been 
reviewed,  you  will  receive  a  letter  from 
SAMHSA  through  postal  mail  that 
describes  the  genei^  results  of  the 
review,  including  the  score  that  yom- 
application  received. 

If  you  are  approved  for  funding,  you 
will  receive  an  additional  notice,  the 
Notice  of  Grant  Award,  signed  by 
SAMHSA 's  Grants  Management  Officer. 
The  Notice  of  Grant  Award  is  the  sole 
obligating  document  that  allows  the 
grantee  to  receive  Federal  funding  for 
work  on  the  grant  project.  It  is  sent  by 
postal  mail  and  is  addressed  to  the 
contact  person  listed  on  the  face  page  of 
the  application. 


If  you  are  not  funded,  you  can  re- 
apply if  there  is  another  receipt  date  for 
the  program. 

B.  Administrative  and  National  Policy 
Requirements 

•  You  must  comply  with  all  terms 
and  conditions  of  the  grant  award. 
SAMHSA's  standard  terms  and 
conditions  are  available  on  the 
SANfifSA  Web  site  [www.samhsa.gov). 

•  Depending  on  the  nature  of  the 
specific  funding  opportunity  and/or  the 
proposed  project  as  identified  during 
review,  additional  terms  and  conditions 
may  be  identified  in  the  NOFA  or 
negotiated  with  the  grantee  prior  to 
grant  award.  These  may  include,  for 
example: 

•  Actions  required  to  be  in 
compliance  with  himian  subjects 
requirements; 

•  Requirements  relating  to  additional 
data  collection  and  reporting; 

•  Requirements  relating  to 
participation  in  a  cross-site  evaluation; 
or 

•  Requirements  to  address  problems 
identified  in  review  of  the  application. 

•  You  will  be  held  accountable  for 
the  information  provided  in  the 
application  relating  to  performance 
targets.  SAMHSA  prograjn  officials  will 
consider  your  progress  in  meeting  goals 
and  objectives,  as  well  as  your  failures 
and  strategies  for  overcoming  them, 
when  making  an  annual 
recommendation  to  continue  the  grant 
and  the  amount  of  any  continuation 
award.  Failure  to  meet  stated  goals  and 
objectives  may  result  in  suspension  or 
termination  of  the  grant  award,  or  in 
reduction  or  withholding  of 
continuation  awards. 

•  In  an  effort  to  improve  access  to 
funding  opportimities  for  applicants, 
SAMHSA  is  participating  in  the  U.S. 
Department  of  Health  and  Human 
Services  "Survey  on  Ensuring  Equal 
Opportunity  for  Applicants."  This 
survey  is  included  in  the  application  kit 
for  SAMHSA  grants.  Applicants  are 
encouraged  to  complete  the  siuvey  and 
return  it,  using  the  instructions 
provided  on  the  survey  form. 

C.  Reporting  Requirements 

1.  Progress  and  Financial  Reports 

•  Grantees  must  provide  annual  and 
final  progress  reports.  The  final  progress 
report  must  simmiarize  information 
from  the  annual  reports,  describe  the 
accomplishments  of  the  project,  and 
describe  next  steps  for  implementing 
plans  developed  during  the  grant 
period. 

•  Grantees  must  provide  annual  and 
final  financial  status  reports.  These 


reports  may  be  included  as  separate 
sections  of  annual  and  final  progress 
reports  or  can  be  separate  documents. 
Because  SAMHSA  is  extremely 
interested  in  ensuring  that  infrastructure 
development  and  enhancement  efforts 
can  be  sustained,  yoiu-  financial  reports 
must  explain  plans  to  ensure  the 
sustainability  (see  Glossary)  of  efforts 
initiated  imder  this  grant.  Initial  plans 
for  sustainability  shoidd  be  described  in 
year  1  of  the  grant.  In  each  subsequent 
year,  you  should  describe  the  status  of 
the  project,  successes  achieved  and 
obstacles  encountered  in  that  year. 

•  SAMHSA  will  provide  guidelines 
and  requirements  for  these  reports  to 
grantees  at  the  time  of  award  and  at  the 
initial  grantee  orientation  meeting  after 
award.  SAMHSA  staff  will  use  the 
information  contained  in  the  reports  to 
determine  the  grantee's  progress  toward 
meeting  its  goals. 

2.  Government  Performance  and  Results 
Act 

The  Government  Performance  and 
Results  Act  (GPRA)  mandates 
accountability  and  performance-based 
management  by  Federal  agencies.  To 
meet  the  GPRA  requirements.  SAMHSA 
must  collect  performance  data  (i.e., 
"GPRA  data")  fitim  grantees.  These 
requirements  wUl  be  specified  in  the 
NOFA  for  each  funding  opportunity 

3.  Publications 

If  you  are  funded  under  this  grant 
program,  you  are  r«)uired  to  notify  the 
Government  Project  Officer  (GPO)  and 
SAMHSA's  Publications  Clearance 
Officer  {301-443-8596}  of  any  materials 
based  on  the  SAMHSA-funded  project 
that  are  accepted  for  publication. 

In  addition,  SAMHSA  requests  that 
grantees: 

•  Provide  the  GPO  and  SAMHSA 
Publications  Clearance  Officer  with 
advance  copies  of  publications. 

•  Include  acknowledgment  of  the 
SAMHSA  grant  program  as  the  source  of 
funding  for  the  project. 

•  Include  a  disclaimer  stating  that  the 
views  and  opinions  contained  in  the 
publication  do  not  necessarily  reflect 
those  of  SAMHSA  or  the  U.S. 
Department  of  Health  and  Human     , 
Services,  and  should  not  be  construed 
as  such. 

SAMHSA  reserves  the  right  to  issue  a 
press  release  about  any  publication 
deemed  by  SAMHSA  to  contain 
information  of  program  or  policy 
significance  to  the  substance  abuse 
treatment/substance  abuse  prevention/ 
mental  health  services  community. 
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Vn.  Ageiuy  Omtacts 

The  NOFAs  provide  contact 
information  for  questions  about  program 
issues. 

For  questions  on  grants  management 
issues,  contact:  Stephen  Hudak,  Office 
of  Program  Services,  Division  of  Grants 
Management,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
5600  Fishers  Lane.  Rockwall  II  6th 
Floor,  Rockville.  MD  20857,  (301)  443- 
9666,  shudak@samhsa.gov. 

Vm.  other  Inliamiatios 

A.  SAMHSA  Confidentiality  and 
Participant  Protection  Requirements 
and  Protection  of  Human  Subjects 
Regulations 

You  must  describe  your  procedures 
relating  to  Confidentiality,  Participant 
Protection  and  the  Protection  of  Hiunan 
Subjects  Regulations  in  Section  H  of 
your  application,  using  the  guid^ines 
provided  below.  Problems  with 
confidentiality,  participant  protection, 
and  protection  of  hiunan  subjects 
identified  during  peer  review  of  your 
application  may  result  in  the  delay  of 
funding. 

Confidentiality  and  Participant 
Protection:  All  applicants  must  address 
each  of  the  following  elements  relating 
to  confidentiality  and  participant 
protection.  You  must  describe  how  you 
will  address  these  requirements. 

1 .  Protect  Clients  and  Staff  From 
Potential  Risks 

•  -identify  and  describe  any 
foreseeable  physical,  medical, 
psychological,  social,  and  legal  risks  or 
potential  adverse  effects  as  a  result  of 
the  project  itself  or  any  data  collection 
activity. 

•  Describe  the  procedures  you  will 
follow  to  minimize  or  protect . 
participants  against  potential  risks, 
including  risks  to  confidentiality. 

•  Identify  plans  to  provide  guidance 
and  assistance  in  the  event  there  are 
adverse  effetts  to  participants. 

•  Where  appropriate,  describe 
alternative  treatments  and  procedures 
that  may  be  beneficial  to  the 
participants.  If  you  choose  not  to  use 
these  other  beneficial  treatments, 
provide  the  reasons  for  not  using  them. 

2.  Fair  Selection  of  Participants 

•  Describe  the  target  population(s)  for 
the  proposed  project.  Include  age, 
gender,  and  racial/ethnic  background 
and  note  if  the  population  includes 
homeless  youth,  foster  children, 
children  of  substance  abusers,  pregnant 
women,  or  other  targeted  groups. 

•  Explain  the  reasons  for  including 
groups  of  pregnant  women,  children, 


people  with  mental  disabilities,  people 
in  instituiions,  prisoners,  and 
individu^s  who  are  likely  to  be 
particularly  vulnCTable  to  HIV/AIDS. 

•  Expl^n  the  reasons  for  including  or 
excluding  participants. 

•  Explain  how  you  will  recruit  and 
select  participants.  Identify  who  will 
select  participants. 

3.  Abseni  ;e  of  Coercion 

•  Explain  if  participation  in  the 
project  is|  voluntary  or  required.  Identify 
possible  reasons  why  participation  is 
required  J  for  example,  court  orders 
requiring  people  to  participate  in  a 
program. 

•  If  yo  1  plan  to  compensate 
participa  its,  state  how  participants  will 
be  awarded  incentives  (e.g.,  money, 
gifts,  etc.l. 

•  State  how  volunteer  participants 
will  be  tqld  that  they  may  receive 
services  intervention  even  if  they  do  not 
participate  in  or  complete  the  data 
coUectioti  component  of  the  project. 

4.  Data  Collection 

•  Identify  bom  whom  you  will  collect 
data  (e.g.*  from  participants  themselves, 
family  members,  teachers,  others). 
Describe  Ithe  data  collection  procediues 
and  specify  the  sources  for  obtaining 
data  (e.gl  school  records,  interviews, 
psycholoRical  assessments, 

question  laires,  observation,  or  other 
sources).  Where  data  are  to  be  collected 
through  I  ibservational  techniques, 
question  laires,  interviews,  or  other 
direct  mi  lans,  describe  the  data 
collectio  1  setting. 

•  Iden  tify  what  type  of  specimens 
(e.g.,  uri]  le,  blood)  will  be  used,  if  any. 
State  if  tne  material  will  be  used  just  for 
evaluati(  n  or  if  other  use(s)  will  be 
made.  A  so,  if  needed,  describe  how  the 
material  will  be  monitored  to  ensure  the 
safety  of  participants. 

•  Provide  in  Appendix  2,  "Data 
Collection  Instruments/Interview 
Protocol!,"  copies  of  all  available  data 
collectioti  instruments  and  interview 
protocol*  that  you  plan  to  use. 

5.  Privaay  and  Confidentiality 

•  Explain  how  you  will  ensure 
privacy ;  ind  confidentiality.  Include 
who  wil  collect  data  and  how  it  wiU  he 
collecte< . 

•  Describe: 

•  Hov  you  wiU  use  data  collection 
instnmu  nts. 

•  Wh(  re  data  will  be  stored. 

•  Wh(  will  or  will  not  have  access  to 
informal  ion. 

•  Hov '  the  identity  of  participants 
will  be  li  ept  private,  for  example, 
through  the  use  of  a  coding  system  on 
data  rec(  trds,  limiting  access  to  records, 


or  storing  identifiers  separately  from 
data. 

Note:  If  applicable,  grantees  must  agree  to 
maintain  the  confidentiality  of  alcohol  and 
drug  abuse  client  records  according  to  the 
provisions  of  Title  42  of  the  Cod%  of  Federal 
Regulations,  Part  n. 

6.  Adequate  Consent  Procedures 

•  List  what  information  will  be  given 
to  people  who  participate  in  the  project. 
Include  the  type  and  purpose  of  their 
participation.  Identify  the  data  that  will 
be  collected,  how  the  data  will  be  used 
and  how  you  will  keep  the  data  private. 

•  State: 

•  Whether  or  not  their  participation  is 
voluntary. 

•  Their  right  to  leave  the  project  at 
any  time  without  problems. 

•  Possible  risks  from  participation  in 
the  project. 

•  Plans  to  protect  clients  from  these 
risks. 

•  Explain  how  you  will  get  consent 
for  youth,  the  elderly,  people  with 
limited  reading  skills,  and  people  who 
do  not  use  En^ish  as  their  first 
language. 

Note:  If  the  project  poses  potential 
physical,  medical,  psychological,  legal,  social 
or  other  risks,  you  must  obtain  written 
informed  consent. 

•  Indicate  if  you  will  obtain  informed 
consent  from  participants  or  assent  from 
minors  along  with  consent  from  their 
parents' or  legal  guardians.  Describe  how 
the  consent  will  be  documented.  For 
example:  Will  you  read  the  consent 
forms?  Will  you  ask  prospective 
participants  questions  to  be  sure  they 
understand  the  forms?  Will  you  give 
them  copies  of  what  they  sign? 

•  Include,  as  appropriate,  sample 
consent  forms  that  provide  for  (1) 
Informed  consent  for  participation  in 
service  intervention;  (2)  informed 
consent  for  participation  in  the  data 
collection  component  of  the  project;  and 
(3)  informed  consent  for  the  exchange 
(releasing  or  requesting)  of  confidential 
information.  The  sample  forms  must  be 
included  in  Appendix  3,  "Sample 
Consent  Forms",  of  your  application.  If 
needed,  give  English  translations. 

Note:  Never  imply  that  the  participant 
waives  or  appears  to  waive  any  legal  rights, 
may  not  end  involvement  with  the  project,  or 
releases  your  project  or  its  agents  from 
liability  for  negligence. 

•  Describe  if  separate  consents  will  be 
obtained  for  different  stages  or  parts  of 
the  project  For  example,  will  they  be 
needed  for  both  participant  protection 
in  treatment  intervention  and  for  the 
collection  and  use  of  data? 

•  Additionally,  if  other  consents  (e.g., 
consents  to  release  information  to  others 
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or  gather  information  from  others)  will 
be  used  in  your  project,  provide  a 
description  of  the  consents.  Will 
individuals  who  do  not  consent  to 
having  individually  identifiable  data 
collected  for  evaluation  purposes  be 
allowed  to  participate  in  the  project? 

7.  Risk/Benefit  Discussion 

Discuss  why  the  risks  are  reasonable 
compared  to  expected  benefits  and 
importance  of  the  knowledge  from  the 
project. 

Protection  of  Human  Subjects 
Regulations 

Depending  on  the  evaluation  and  data 
collection  requirements  of  the  particular 
funding  opportimity  for  which  you  are 
applying  or  the  evaluation  design  you 
propose  in  your  application,  you  may 
have  to  comply  with  the  Protection  of 
Human  Subjects  Regulations  (45  CFR 
part  46).  The  NOFA  will  indicate 
whether  all  applicants  for  a  particular 
funding  opportunity  must  comply  with 
the  Protection  of  Human  Subject 
Regulations. 

Applicants  must  be  aware  that  even  if 
the  Protection  of  Human  Subjects 
Regulations  do  not  apply  to  all  projects 
funded  under  a  given  funding 
opportunity,  the  specific  evahiation 
design  proposed  by  the  applicant  may 
require  compliance  with  these 
regulations. 

Applicants  whose  projects  must 
comply  with  the  Protection  of  Human 
Subjects  Regulations  must  describe  the 
process  for  obtaining  Institutional 
Review  Board  (IRB)  approval  fully  in 
their  applications.  While  IRB  approval 
is  not  required  at  the  time  of  grant 
award,  these  applicants  will  be 
required,  as  a  condition  of  award,  to 
provide  the  documentation  that  an 
Assurance  of  Compliance  is  on  file  with 
the  Office  for  Human  Research 
Protections  (OHRP)  and  that  ERB 
approval  has  been  received  prior  to 
enrolling  any  clients  in  the  proposed 
project. 

Additional  information  about 
Protection  of  Human  Subjects 
Regulations  can  be  obtained  on  the  web 
at  http://ohrp.osophs.dhhs.gov.  You 
may  also  contact  OHRP  by  e-mail 
{ohrp@osophs.dhhs.gov)  or  by  phone 
(301-496-7005). 

B.  Intergovernmental  Review  (E.O. 
12372)  Instructions 

Executive  Order  12372,  as 
implemented  through  Department  of 
Health  and  Human  Services  (DHHS) 
regulation  at  45  CFR  Part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  A  current  listing  of  State 


Single  Points  of  Contact  (SPOCs)  is 
included  in  the  application  kit  and  can 
be  downloaded  from  the  Office  of 
Management  and  Budget  (OMB)  Web 
site  at  www.whitehouse.gov/omb/gmnts/ 
spoc.html. 

•  Check  the  list  to  determine  whether 
your  State  participates  in  this  program. 
You  do  not  need  to  do  this  if  you  are 
a  federally  recognized  Indian  tribal 
government. 

•  If  your  State  participates,  contact 
your  SPOC  as  early  as  possible  to  alert 
him/her  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process. 

•  For  proposed  projects  serving  more 
than  one  State,  you  are  advised  to 
contact  the  SPOC  of  each  affiliated 
State. 

•  The  SPOC  should  send  any  State 
review  process  recommendations  to  the 
following  address  within  60  days  of  the 
application  deadline:  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Office  of  Program 
Services,  Review  Branch,  5600  Fishers 
Lane,  Room  17-89,  Rockville,  Maryland, 
20857,  ATTN:  SPOC— Funding 
Announcement  No.  [fill  in  pertinent 
funding  opportunity  number  bom  the 
NOFA). 

C.  Public  Health  System  Impact 
Statement  (PHSIS) 

The  Public  Health  System  Impact 
Statement  or  PHSIS  (Approved  by  OMB 
under  control  no.  0920-0428;  see 
burden  statement  below)  is  intended  to 
keep  State  and  local  health  officials 
informed  of  proposed  health  services 
grant  applications  submitted  by 
community-based,  non-governmental 
organizations  within  their  jurisdictions. 
State  and  local  governments  and  Indian 
tribal  government  applicants  are  not 
subject  to  the  following  Public  Health 
System  Reporting  Requirements. 

Community-based,  non-governmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  no  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

• "  A  copy  of  the  face  page  of  the 
application  (SF  424);  and 

•  A  sununary  of  the  project,  no  longer 
than  one  page  in  length,  that  provides: 
(1)  A  description  of  the  population  to  be 
served,  (2)  A  summary  of  the  services  to 
be  provided,  and  (3)  a  description  of  the 
coordination  planned  with  appropriate 
State  or  local  health  agencies. 


For  SAMHSA  grants,  the  appropriate 
State  ^encies  are  the  Single  State 
Agencies  (SSAs)  for  substance  abuse 
and  mental  health.  A  listing  of  the  SSAs 
can  be  found  on  SAMHSA's  Web  site  at 
www.samhsa.gov.  If  the  proposed 
project  falls  within  the  jurisdiction  of 
more  than  one  State,  you  should  notify 
all  representative  SSAs. 

Applicants  who  are  not  the  SSA  must 
include  a  copy  of  a  letter  transmitting 
the  PHSIS  to  the  SSA  in  Appendix  4, 
"Letter  to  the  SSA."  The  letter  must 
notify  the  State  that,  if  it  wishes  to 
comment  on  the  proposal,  its  comments 
should  be  sent  not  later  than  60  days 
after  the  application  deadline  to: 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Office  of 
Program  Services,  Review  Branch,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland,  20857.  ATTN:  SSA— Funding 
Announcement  No.  [fill  in  pertinent 
funding  opportunity  number  from 
NOFAl. 
In  addition: 

•  Applicants  may  request  that  the 
SSA  send  them  a  copy  of  any  State 
comments. 

•  The  applicant  must  notify  the  SSA 
within  30  days  of  receipt  of  an  award.' 

[Public  reporting  burden  for  the 
Public  HealUi  System  Reporting 
Requirement  is  estimated  to  average  10 
minutes  per  response,  including  the 
time  for  copying  the  face  page  of  SF  424 
and  the  abstract  and  preparing  the  letter 
for  mailing.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  niunber  for  this 
project  is  0920-0428.  Send  comments 
regarding  thisburden  to  CDC  Clearance 
Officer,  1600  Qifton  Road,  MS  D-24. 
Atlanta,  GA  30333,  ATTN:  PRA  (0920- 
0428).] 

Appendix  A— Checklist  for  Application 
Fonnatting  Requirements 

Your  application  must  adhere  to  these 
formatting  requirements.  Failure  to  do  so  will 
result  in  your  application  being  screened  out 
and  returned  to  you  without  review.  In 
addition  to  these  fonnatting  requirements, 
there  may  be  programmatic  requirements  •  ♦ 
specified  in  the  NOFA.  Please  check  the 
NOFA  before  preparing  your  application. 

•  Use  the  PHS  5161-1  application. 

•  The  10  application  components  required 
for  SAMHSA  applications  must  be  included 
{i.e..  Face  Page,  Abstract,  Table  of  Contents, 
Budget  Form,  Project  Narrative  and 
Supporting  Documentation,  Appendices, 
Assurances,  Certifications,  Disclosure  of 
Lobbying  Activities,  and  Checklist.) 

•  Text  must  be  legible. 

•  Paper  must  be  white  paper  and  8.5' by 
11.0*  in  size. 
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•  Pages  must  be  single-spaced  with  one 
column  per  page. 

•  Maigins  must  be  at  least  one  inch. 

•  Type  dze  in  the  Project  Naiiative  cannot 
exceed  an  average  of  15  characters  per  inch 
when  measured  with  a  ruler.  (Type  size  in 
charts,  tables,  graphs,  and  footnotes  will  not 
be  considered  in  determining  compliance.) 

•  Photo  reduction  or  condensation  of  type 
cannot  be  closer  than  15  characters  per  inch 
or  6  lines  per  inch. 

•  Pages  cannot  have  printing  on  both 
sides. 

•  Page  limitations  specified  for  the  Profect 
Narrative  (25  pages)  and  Appendices  1, 3, 
and  4  (30  pages)  cannot  be  exceeded. 

•  Information  provided  must  be  sufficient 
for  review. 

•  Applications  must  be  received  by  the 
application  deadline.  Applications  received 
after  this  date  must  have  a  proof  of  mailing 
date  from  the  carrier  dated  at  least  1  week 
prior  to  the  due  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  not  received  by 
the  application  deadline  or  postmarked  a 
week  prior  to  the  application  deadline  will 
not  be  reviewed. 

•  Applications  that  do  not  comply  with 
the  follOMring  requirements  and  any 
additional  program  requirements  specified  in 
the  NOP  A,  or  are  otherwise  imresponsive  to 
PA  guidelines,  will  be  screened  out  and 
returned  to  the  applicant  without  review: 

•  Provisions  r^atingto  confidentiality, 
participant  protection  and  the  protection  of 
human  subjects  specified  ia  Section  VIH-A 
of  this  document. 

•  Budgetary  limitations  as  specified  in 
Sections  I,  II  and  IV— E  of  this  dociunent. 

•  Documentation  of  nonprofit  status  as 
required  in  the  PHS  5161-1. 

To  facilitate  review  of  your  application, 
follow  these  additional  guidelines.  Failure  to 
follow  these  guidelines  will  not  result  in 
your  application  being  screened  out. 
However,  following  these  guidelines  will 
.help  reviewers  to  consider  your  application. 

•  Please  use  black  ink  and  number  pages 
consecutively  from  beginning  to  end  so  that 
information  can  be  located  easily  during 
review  of  the  application.  The  cover  page 
should  be  page  1,  the  abstract  page  should  be 
page  2rand  the  table  of  contents  page  should 
be  page  3.  Appendices  should  be  labeled  and 
separated  from  the  Project  Narrative  and- 
budget  section,  and  the  pages  should  be 
numbered  to  continue  tibe  sequence. 

•  Send  the  original  application  and  two. 
copies  to  the  mailing  address  in  the  PA. 
Please  do  not  use  staples,  paper  clips,  and 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted.  E>o  not  use  any 
material  that  cannot  be  copied  using 
automatic  copying  machines.  Odd-sized  and 
oversized  attachments  such  as  posters  will 
not  be  copied  or  sent  to  reviewers.  Do  not 
include  videotapes,  audiotapes,  or  CD- 
ROMs. 

Appandix  B — Glossary 

Best  Practice:  Best  practices  are  practices 
that  inccHporate  the  best  objective 
information  currently  available  regarding 
effectiveness  and  acceptability. 

Catchment  Area:  A  catchment  area  is  the 
geographic  area  from  which  the  target 


populatioi  I  to  be  served  by  a  program  will  be 
drawn. 

Cooperative  Agreement:  A  cooperative 
agreement  is  a  form  of  Federal  grant. 
Cooperative  agreements  are  distinguished 
firom  othet  grants  in  that,  under  a  cooperative 
agreement,  substantial  involvement  is 
anticipated  between  the  awarding  office  and 
the  recipient  during  performance  of  the 
funded  ac  ivity.  This  involvement  may 
include  c<  llabioration,  participation,  or 
interventi  m  in  the  activity.  HHS  awarding 
offices  us(  grants  or  cooperative  agreements 
(rather  thi  n  contracts)  when  the  principal 
piupdse  a  the  transaction  is  the  transfer  of 
money,  pi  speriy,  services,  or  anything  of 
value  to  a  xomplish  a  public  purpose  of 
support  o!  stimulation  authorized  by  Federal 
statute.  Tie  primary  beneficiary  under  a 
grant  or  o  loperative  agreement  is  the  public, 
as  oppose  1  to  the  Federal  Government. 

Cost-Sh  iring  or  Matching:  Cost-sharing 
refers  to  tke  value  of  allowable  non-Federal 
contributi  }ns  toward  the  allowable  costs  of  a 
Federal  gi  Emt  project  or  program.  Such 
contributi  ans  may  be  cash  or  in-kind 
contributibns.  For  SAMHSA  grants,  cost- 
sharing  of  matching  is  not  required,  and 
applicatioKis  will  not  be  screened  out  on  the 
basis  of  cost-sharing.  However,  applicants 
often  include  cash  or  in-kiitd  contributions  in 
their  prodosals  as  evidence  of  commitment  to 
the  proposed  project.  This  is  allowed,  and 
this  information  may.foe  considered  by 
reviewers  in  evaluating  the  quality  of  the 
applicatii 

Fidelity  Fidelity  is  the  degree  to  which  a 
specific  iipplementation  of  a  program  or 
practice  resembles,  adheres  to,  or  is  faithful 
to  the  evil  lence-based  model  on  which  it  is 
based.  Fi<  elity  is  formally  assessed  using 
rating  sea  es  of  the  major  elements  of  the 
evidence-  }ased  model.  A  toolkit  on  how  to 
develop  a  id  use  fidelity  instruments  is 
available  rom  the  SAMHSA-funded 
Evaluatio  i  Technical  Assistance  Center  at 
http://tec  ithsri.org  or  by  calling  (617)  876- 
0426. 

Grant:  i  grant  is  the  funding  mechanism 
used  by  t^e  Federal  Govemm^at  when  the 
principal  ipurpose  of  the  transaction  is  the 
transfer  of  money,  property,  services,  or 
anything  pf  value  to  accomplish  a  public 
purpose  df  support  or  stimulation  authorized 
by  Federal  statute.  The  primary  beneficiaiy 
under  a  grant  or  coofierative  agreement  is  the 
public,  ai  opposed  to  the  Federal 
Government. 

In-Kinc  Contribution:  In-kind  contributions 
toward  a  ;rant  project  are  non-cash 
contributions  (e.g.,  facilities,  space,  services) 
that  are  dferived  from  non-Federal  soiux:es, 
such  as  S  ate  or  sub-State  non-Federal 
revenues,  foundation  grants,  or  contributions 
from  oth(  r  non-Federal  public  or  private 
entities. 

Logic  S  \odel:  A  logic  model  is  a  = 
diagramn  latic  representation  of  a  theoretical 
framewodc.  A  logic  model  describes  the 
logical  lii  ikages  among  program  resources, 
conditioi  s,  strategies,  short-term  outcomes, 
and  long'  term  impact.  More  information  on 
how  to  di  ivelop  logics  models  and  examples 
can  be  io)  md  throttgh  the  resources  listed  in 
AppendL :  C. 

Practic  r.  A  practice  is  any  activity,  or 
collective  set  of  activities,  intended  to 


improve  outcomes  for  people  with  or  at  risk 
for  substance  abuse  and/or  mental  illness. 
Such  activities  may  include  direct  service 
provision,  or  they  may  be  supportive 
activities,  such  .as  efforts  to  improve  access 
to  and  retentioifin  services,  organizational 
efficiency  or  effectiveness,  conununity 
readiness,  collaboration  among  stakeholder 
groups,  education,  awareness,  training,  or 
any  other  activity  that  is  designed  to  improve 
outcomes  for  people  with  or  at  risk  for 
substance  abuse  or  mental  illness. 

Practice  Support  System:  T&s  term  refers 
to  contextual  factors  that  affect  practi'ce 
delivery  and  effectiveness  in  the  pre- 
adoption  phase,  delivery  phase,  and  post- 
delivery  phase,  such  as  (a)  communi^ 
collaboration  and  consensus  building,  (b) 
training  and  overall  readiness  of  those 
implementing  the  practice,  and  (c)  sufficient 
ongoing  supervision  for  those  implementing 
the  practice. 

Stakeholder:  A  stakeholder  is  an 
individual,  organization,  constituent  group, 
or  other  entity  that  has  an  interestln  and  will 
be  affected  by  a  proposed  grant  project. 

Sustainability:  Sustainability  is  the  ability 
to  continue  a  program  or  practice  after 
SAMHSA  grant  funding  has  ended. 

Target  Population:  The  target  population  is 
the  specific  population  of  people  v^om  a 
particular  program  or  practice  is  designed  to 
serve  or  reach. 

Wraparound  Service:  Wraparound  services 
are  non-clinical  supportive  services — such  as 
child  care,  vocational,  educational,  and 
transportation  services — ^that  are  designed  to 
improve  the  individual's  access  to  and 
retention  in  the  proposed  project. 

Appendix  C — Logic  Modei  Resources 

Chen,  W.W.,  Cato.  B.M.,  &  Rainford,  N. 
(1998-9).  Using  a  logic  model  to  plan  and 
evaluate  a  community  intervention  program: 
A  case  study.  Intamational  Quarterly  of 
Community  Health  Education,  18(4),  449- 
458. 

Edwards,  E.D.,  Seaman,  J.R.,  Drews,  J.,  & 
Edwards,  M.E.  (1995).  A  community 
apjmMch  for  Native  American  drugand 
alcohol  prevention  programs:  A  logic  model 
frameworL  AkohoUsm  Treatment  (^arterly, 
13(2),  43-62. 

Hernandez,  M.  ft  HOdges,  S.  (2003). 
Crafting  Logic  Models  for  Systems  of  Care: ' 
Ideas  into  Action.  (Making  children's  mental 
health  services  successful  series,  volume  1]. 
Tampa,  FL:  University  of  South  Florida,  The 
Louis  de  la  Parte  Florida  Mental  Health: 
Institute,  Department  of  Child  &  Family 
Studies,  http://cfs.fmhi.usf.edu  or  phone 
(813)  974-4651 

Hernandez,  M.  &  Hodges,  S.  (2001). 
Theory-based  accountability.  In  M. 
Hernandez  &  S.  Hodges  (Eds.),  Developing 
Outcome  Strategies  in  Children's  Mental 
Health,  pp.  21-40.  Baltimore:  Brookes. 

Julian,  D.A.  (1997).  Utilization  of  the  logic 
model  as  a  system  level  planning  and 
evaluation  device.  Evaluation  and  Planning, 
20(3),  251-257. 

Julian,  D.A.,  Jones,  A.,  ft  Deyo,  D.  (1995). 
Open  systems  evaluation  and  the  logic 
model:  Program  plamiing  and  evaluation 
tools.  Evaluation  and  Program  Planning, 
18(4),  333-341. 


Patton,  M.Q.  (1997).  Utilizatiqn-Focused 
Evaluation  (3rd  Ed.),  pp.  19,  22, 241. 
Thousand  Oaks,  CA:  Sage. 

Wholey,  J.S.,  Hatry,  H.P.,  Newcome,  K.E. 
(Eds.)  (1994).  Handbook  of  Practical  Progmm 
Evaluation.  San  Francisco,  CA:  Jossey-Bass 
Inc. 

Dated:  November  13,  2003. 
Daryl  Kade, 

Director,  Office  of  Policy,  Planningqnd 
Budget,  Substance  Abuse  and  Mental  Health 
Services  Administration. 

[FR  Doc.  03-28875  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Notice  of  Final  Standard  Best  Practices 
Planning  and  Implementation  Grants 
Announcement 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  final  Best  Practices 
Planning  and  Implementation  Grants 
announcement. 


summary:  On  August  21,  2003,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
announced  plans  to  change  its  approach 
to  announcing  and  soliciting 
applications  for  its  discretionary  grant 
programs  in  Fiscal  Year  (FY)  2004. 
These  changes  involved  the  publication 
of  four  standard  grant  announcements 
that  would  provide  the  basic  program 
design  and  application  instructions  for 
four  types  of  grants— Services  Grants. 
Infirastructure  Grants,  Best  Practices 


Planning  and  Implementation  Oants, 
and  Service-to-Science  Grants.  The  four 
announcements  were  made  available  for 
public  review  and  comment  for  60  days. 
The  comments  received  and  changes 
made  to  the  standard  grant 
announcements  are  described  in  a 
separate  Federal  Register  notice.  This 
notice  provides  the  final  text  for 
SAMHSA's  standard  Best  Practices 
Planning  and  Implementation  Grants 
aimouncement. 

Authority:  Sections  509.  516,  and  520A  of 
the  Public  Health  Service  Act. 
DATES:  Use  of  the  standard  Best 
Practices  Planning  and  Implementation 
Grants  annoimcement  will  be  effective 
November  21,  2003.  The  standard  Best 
Practices  Planning  and  Implementation 
Grants  announcement  must  be  used  in 
conjunction  with  separate  Notices  of 
Funding  Availability  (NOFAs)  that  will 
provide  application  due  dates  and  other 
key  dates  for  specific  SAMHSA  grant 
funding  opportunities. 
ADDRESSES:  Questions  about  SAMHSA's 
standard  Best  Practices  Planning  and 
Implementation  Grants  announcement 
may  be  directed  to  Cathy  Friedman. 
M.A.,  Office  of  Policy,  Planning  and 
Budget.  5600  Fishers  Lane.  Room  12C- 
26,  Rockville,  Maryland,  20857.  Fax: 
(301-594-6159)  E-mail: 
cfhedma@samhsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Friedman,  M.A.,  Office  of  Policy. 
Planning  and  Budget,  5600  Fishers 
Lane.  Room  12C-26,  Rockville. 
Maryland.  20857.  Fax:  (301-594-6159) 
E-mail:  cfriedma@samhsa.gov.  Phone: 
(301)  443-1910. 

SUPPLEMENTARY  INFORMATKM:  Starting  in 
FY  2004.  SAMHSA  is  changing  its 

Key  Dates 


approach  to  announcing  and  soliciting 
applications  for  its  discretionary  grants. 
SAMHSA  will  publish  foiu^  standard 
grant  announcements  that  will  describe 
the  general  program  design  and  provide 
application  instructions  for  four  types  of 
grants — Services  Grants.  Infrastructiu« 
Grants,  Best  Practices  Planning  and 
Implementation  Grants,  and  Service-to- 
Science  Grants.  The  text  for  the  final 
standard  Best  Practices  Planning  and 
Implementation  Grants  announcement 
is  provided  below. 

The  standard  Best  Practices  Planning 
and  Implementation  Grants 
announcement  will  be  posted  on 
SAMHSA's  Web  page 
{www.samhsa.gov)  and  will  be  available 
firom  SAMHSA's  clearinghouses  on  an 
ongoing  basis.  The  standard 
annoimcements  will  be  used  in 
conjimction  with  brief  Notices  of 
Funding  Availability  (NOFAs)  that  will 
annoimce  the  availability  of  funds  for 
si>ecific  grant  funding  opportunities 
within  each  of  the  standard  grant 
programs  [e.g..  Homeless  Treatment 
grants.  Statewide  Family  Network 
grants,  mV/AEDS  and  Substance  Abuse 
Prevention  Planning  Grants,  etc.). 

Best  Practices  Planning  and 
Implementation  Grants  BPPI 04  (Initial 
Aimouncement) 

Catalogue  of  Federal  Domestic  Assistance 
(CFDA)  No.:  93.243  (unless  otherwise 
specified  in  a  NOFA  in  the  Federal  Registn- 
and  on  www.ffants.gov). 

Authority:  Sections  509.  516  and/or  520A 
of  the  Public  Health  Service  Art,  as  amended 
and  subjert  to  the  availability  of  funds 
(unless  otherwise  specified  in  a  NOFA  in  the 
Federal  Registn-  and  on  www.gmnts.gav). 


Application  Deadline  

Intergovernmental  Review  ... 
Public  Health  System  Impact 


This  Program  Announcement  provides  instructions  and  guidelines  for  muttipte  fund- 
ing opportunities.  Application  deadNnes  for  specific  funding  opportuniiies  «mI  be 
put>hstied  in  Notices  of  Funding  Availability  (NOFAs)  in  ttie  Federal  RagMsr  and 
on  www.grants.gov.  — »~— . 

(E.O.  12372)  Letters  from  State  Single  Point  of  Contact  (SPOC)  are  due  60  davs 
after  applicalion  deadline.  '^ 

Statemwrt  (PHSIS)/Single  State  Agency  Coordination  Applicanis  must  send  the 
PHSIS  to  ai^iropnate  State  and  local  liealth  agencies  by  application  doadBno 
Comments  from  Single  State  Agency  are  due  60  days  after  application  deadNne 


Table  of  Contoils 

I.  Funding  Opportunity  Description 

A.  Introdurtion     - 

B.  Expectations       ^ 
n.  Award  Information 

A.  Award  Amount 

B.  Funding  Mechanism 
m.  EligibiUty  Information 

A.  EUgible  Applicants 

B.  Cost-Sharing 

C.  Other 

IV.  AppUcation  and  Submission  Infbnnation 


A.  Address  to  Request  Application  Package 

B.  Content  and  Form  of  Application 
Sulnnission 

C.  Submission  Dates  and  Times 

D.  Intergovernmental  Review  (E.O.  12372) 
Requirements 

E.  Funding  Limitations/Restrictions 

F.  Other  Submission  Requirements 
V.  Ai^lication  Review  Information 

A.  Evaluation  Criteria 

B.  Review  and  Selection  Process 
C  Award  Criteria 


VI.  Award  Administration  Information 

A.  Award  Notices 

B.  Administrative  and  National  Policy 
Requirements 

C.  Reportiog  Requirements 
Vn.  Agency  Contacts 

Vni.  Other  Information 
A.  SAMHSA  Confidentiality  and 
Participant  Protection  Requirements  and 
Protection  of  Human  Subjects 
Regulations 
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B.  Intargovemmental  Review  (E.0. 12372) 
Instructions 

C.  Public  Health  System  Impact  Statement 
Appendix  A:  Checklist  for  Application 

Fonnatting  Requirements 
Appendix  B:  Glossary 
Appendix  C:  Nation^  Registry  of  Effective 

Prevention  Programs 
Appendix  D:  Center  for  Mental  Health 

Services  Evidence-Based  Practices 

Toolkits 
Appendix  E:  Effective  Substance  Abuse 

Treatment  Practices 
Appendix  F:  Logic  Model  Resources 

I.  Fmuiiiig  Ofqwrtunity  Description 

A.  Introductimi 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  annotmces  its  intent  to 
solicit  q>plications  for  Best  Practices 
Planning  and  Implementation  (BPPI) 
grants  for  substance  abuse  prevention, 
substance  abuse  treatment,  and  mental 
health  services.  These  grants  will  help 
communities  and  providers  identiiy 
substance  abuse  prevention,  substance 
abuse  treatment,  and/or  mental  health 
practices,  develop  strategic  plans  for 
implementing/adapting  ihose  practices, 
and  pilot-test  the  practices.  The 
practices  proposed  by  applicants  for 
SAMHSA's  BPPI  grants  must 
incorporate  the  b^  ob)ective 
infnmatiQn  available  regarding 
effectiveness  and  acceptability.  Often, 
these  practices  will  have  strong 
evidence  of  effectiveness.  However, 
because  the  evidence  base  is  limited  in 
some  areas,  SAMHSA  may  iund  some 
practices  for  which  the  evidence  base, 
while  limited,  is  sound. 

SAMHSA  also  funds  grants  under 
three  other  standard  grant 
announcements: 

•  Services  Grants  provide  funding  to 
implement  substance  abuse  and  mental 
health  smvices. 

•  Infmstructuie  Grants  support 
identification  and  implementation  of 
systems  changes  but  are  not  designed  to 
fund  services. 

.•  Service  to  Science  Grants  document 
and  evaluate  innovative  practices  that 
address  critical  substance  abuse  and 
mental  health  service  gaps  but  that  have 
notyet  been  formally  evaluated. 

Tnis  announcement  describes  the 
general  program  design  and  provides 
application  instructions  for  all 
SAMHSA  BPPI  Ckants.  The  availability 
of  funds  for  specific  BPPI  Ckants  will  be 
announced  in  supplementary  Notices  of 
Funding  Availability  (NOFAs)  in  the 
Federal  Regiaier  and  at 
www.grants.gov — ^the  Federal  grant 
announcement  Web  page. 

Typically,  funding  for  BPPI  Grants 
will  be  targeted  to  specific  populations 
and/or  issue  areas,  which  wiU  be 


specified  fen  the  NOFAs.  The  NOFAs 
will  also: 

•  Specify  total  funding  available  for 
the  first  y  ear  of  the  grants  and  the 
expected  size  and  number  of  awards; 

•  Prov;  de  the  application  deadline;  , 

•  Note  any  specific  program 
requiremi  snts  for  each  funding    ^ 
opportiin  ty;  and 

•  Inclv  de  any  limitations  or 
exceptioi  s  to  the  general  provisions  in 
this  announcement  (e.g.,  eligibility, 
award  sia  e,  allowable  activities). 

It  is,  tb  »refore,  critical  that  you 
ccHisult  tl^e  NOFA  as  well  as  this 
announcement  in  developing  your  grant 
application. 

B.  Expeciptions 

SAMHSA's  BPPI  program  promotes 
the  use  of  practices  that  incorporate  the 
best  obje^ve  information  available 
regarding  effectiveness  and 
acceptability.  SAMHSA  refers  to  these 
as  "best  bractices."  BPPI  grants  may 
address  ijeeds  in  the  areas  of  substance 
abuse  prevention,  substance  abuse 
treatment  and/or  mental  health  services. 
SAMHSA  understands  that  the  "best  ' 
practices  '  proposed  for  BPPI  grants  may 
need  to  fa  b  adapted  to  certain 
populati(  ins.  Therefore,  SAMHSA's 
BFPI  gral  its  support  adaptation  and 
evaluatio  a  of  best  practices  in  addition 
to  planni  ag  and  implementation. 

1.  Docun  enting  the  Evidence-Base  for 
Selected  Practices 

Applic  ants  must  document  in  their 
applications  that  the  practices  they 
propose  to  implement  are  evidence- 
based  pri  ictices.  In  addition,  applicants 
must  jusi  ify  use  of  the  proposed 
practices  for  the  target  population  along 
with  any  adaptations  or  modifications 
necessary  to  meet  the  unique  needs  of 
the  targei  population  or  oUierwise 
increase  the  likelihood  of  achieving 
positive  outcomes.  Further  guidance  on 
each  of  these  requirements  is  provided 
below. 

Docuimenting  the  Evidence-Based 
PracticellService.  SAMHSA  has  already 
determined  that  certain  practices  are 
solidly  e|ddence-based  practices  and 
encourages  applicants  to  select  practices 
from  the  following  sources  (though  this 
is  not  required): 

•  SAMHSA's  National  Registry  of 
Effective!  Programs  (NREP)  [see 
Appendix  C). 

•  Center  for  Mental  Health  Services 
(CMHS)  Evidence  Based  Practice  Tool 
Kits  (see  Appendix  D). 

•  List  of  Evidence-Based  Substance 
Abuse  T  -eatment  Practices  [see 
Append  x  E). 


•  Additional  practices  identified  in 
the  NOFA  for  a  specific  funding 
opportunity,  if  applicable. 

Applicants  proposing  practices  that 
are  not  included  in  the  above-referenced 
sources  must  provide  a  narrative 
justification  that  summarizes  the 
evidence  for  effectiveness  and 
acceptability  of  the  proposed  practice. 
The  preferred  evidence  of  effectiveness 
and  acceptability  will  include  the 
findings  from  clinical  trials,  efficacy 
and/or  effectiveness  studies  published 
in  the  peer-reviewed  literature. 

In  areas  where  little  or  no  research 
has  been  published  in  the  peer-reviewed 
sciraitific  literature,  the  applicant  may 
present  evidence  involving  studies  that 
have  not  berai  pidblished  in  the  peer- 
reviewed  research  literature  and/or 
documents  describing  formal  consensus 
among  recognized  experts,  ff  consoisus 
documents  are  presented,  th^  must 
describe  consensus  among  multiple 
experts  whose  wcvk  is  recognized  and 
resi>ected  by  others  in  the  field.  Local 
recognition  of  an  individual  as  a 
respected  or  influential  person  at  the 
community  level  is  not  considered  a 
"recognized  expert"  for  this  purpose. 

In  presenting  evidence  in  support  of 
the  proposed  practice,  applicants  must 
show  that  the  evidence  presented  is  the 
best  objective  information  available. 

Justifying  Selection  of  the  Practice/ 
Service  for  the  Target  Population. 
Regardless  of  the  strength  of  the 
evidence-base  for  the-practice,  all 
applicants  must  show  that  the  proposed 
practice  is  appropriate  for  the  proposed 
target  population.  Ideally,  this  evidence 
will  include  research  findings  on 
effectiveness  and  acceptability  specific 
to  the  proposed  target  population. 
HowevCT,  if  suich  evidraice  is  not 
available,  the  applicant  should  provide 
a  justification  for  using  the  proposed 
practice  with  the  target  population.  This 
justification  might  involve,  for  example, 
a  description  of  adaptations  to  the 
proposed  practice  based  on  other 
research  involving  the  target  population. 

Justifying  Adaptations^odifications 
of  the  Proposed  Practice.  SA^fflSA  has 
fotmd  that  a  high  degree  of  faithfulness 
or  "fidelity"  [see  Glossary)  to  the 
eriginal  model  for  an  evidence-based 
practice  increases  the  likelihood  that 
positive  outcomes  will  be  achieved 
when  the  model  is  used  by  others. 
Therefore.  SAMHSA  encoiuages  fideUty 
to  the  original  evidence-based  practice 
to  be  implemented.  However,  SAMHSA 
recognizes  that  adaptations  or 
modifications  to  the  original  model  may 
be  necessary  for  a  variety  of  reasons: 

•  To  allow  implementers  to  use 
resources  efficiently. 
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•  To  adjiist  for  specific  needs  of  the 
client  population. 

•  To  address  unique  characteristics  of 
the  local  community  where  the  practice 
will  be  implemented. 

All  applicants  must  describe  and 
justify  any  adaptations  or  modifications 
to  the  proposed  practice  that  will  be 
made. 

2.  Pro^m  Design 

SAMHSA  will  fund  BPPI  grants  in 
two  phases.  Phase  I  is  a  planning  and 
consensus-building  phase  that  supports 
grantees  for  up  to  18  months.  Phase  11 
is  a  pilot,  adaptation,  implementation, 
and  evaluation  phase  that  supports 
grantees  for  up  to  3  years. 

Phase  I:  Planning  and  Consensus 
Building.  The  goals  of  Phase  I  are  to 
achieve  consensus  among  commimity 
stakeholders  to  adopt  a  best  practice  and 
to  engage  in  strategic  planning  for  its 
implementation.  Phase  I  grants  may 
include,  but  are  not  limited  to,  the 
following  types  of  activities: 

•  Build  and  maintain  a  coalition  of 
stakeholders  to  fund,  oversee,  use,  and 
provide  a  sustainable  best  practice. 

•  Train  and  educate  key  stakeholders 
about  the  best  practice. 

•  Consult  experts  about  the  practice. 

•  Consult  leaders  fi-om  other 
communities  about  their  experiences  in 
implementing  the  practice. 

•  Reimburse  stakeholders  for  their 
transportation  or  child  care  costs. 

•  Engage  professionals  to  help  build 
consensus  and  plan  strategy. 

•  Adapt  the  best  practice  to 
community  needs  without  sacrificing  its 
effectiveness. 

•  Identify  and  obtain  the  commitment 
of  permanent  sources  to  fund  the  best 
practice. 

•  Design  the  evaluation  of  the  best 
practice. 

•  Evaluate  the  process  of  consensus 
building  among  stakeholders  (required). 

Phase  U:  Pilot  Test,  Adaptation, 
Implementation,  and  Evaluation.  The 
goals  of  Phase  II  grants  are  to  pilot  test 
and  evaluate  the  best  practices  before 
full  implementation,  modify  strategic/ 
financial  plans,  and  prepare  for  full- 
scale  implementation.  Implementation 
does  not  include  service  delivery.  The 
following  are  examples  of  activities  that 
can  be  funded  during  Phase  II: 

•  Pilot  test  the  practice  on  a  sample 
of  service  recipients  and  evaluate  the 
pilot  test. 

•  Modify  the  best  practice  based  on 
consultation  with  st^eholders  and 
practice  experts,  other  community 
experiences,  and  pilot  test  results. 

•  Revise  the  manual  or 
docimientation  that  describes  in  detail 
how  the  best  practice  was  modified. 


•  Maintain  the  coalition  of 
stakeholders  to  oversee  Phase  II 
activities. 

•  Secure  consultants  to  make  changes 
required  to  implement  and  finance  the 
best  practice. 

•  Make  organizational  changes  (e.g., 
hiring  staff)  necessary  to  implement  the 
best  practice. 

•  Provide  necessary  education, 
training,  and  technical  assistance  for 
staff. 

Up  to  25%  of  the  Phase  n  grant  award 
may  be  used  to  evaluate  the  pilot  test  of 
the  best  practice.  Diuing  the  course  of 
a  Phase  II  award,  SAMHSA  will  provide 
funding  for  direct  services  as  part  of  the 
pilot  test. 

3.  Performance  Requirements 

All  grantees  will  be  required  to  meet 
the  following  evaluation  and 
performance  requirements.  Applicants 
are  not  required  to  receive  a  Phase  I 
award  before  applying  for  a  Phase  II 
award.  However,  all  Phase  II  appUcants 
must  meet  the  Phase  I  performance 
requirements  [i.e.,  documentation  that 
consensus  has  been  achieved  and  that  a 
strategic  plan  is  in  place)  before 
applying  for  a  Phase  11  award.  Phase  11 
applicants  need  not  have  been  Phase  I 
grantees. 

Phase  I:  Planning  and  Consensus 
Building.  By  the  end  of  Phase  I,  grantees 
will  be  required  to  provide 
dociunentation  that  consensus  has  been 
achieved  for  adopting  a  best  practice. 
That  documentation  must  include: 

•  A  report  that  siunmarizes  the 
evaluation  of  the  consensus  building 
process. 

•  A  description  of  how  key 
stakeholders  were  included  in  the 
consensus  building.  * 

•  Letters  of  support  or  other 
demonstration  of  stakeholders' 
commitment  to  adopt  the  practice. 

•  A  strategic  plan  for  implementing 
the  best  practice  that  includes  a 
financing  plan,  signed  by  the  funding 
source(s)  that  will  provide  the  resources 
necessary  to  address  barriers  and 
implement  a  sustainable  best  practice. 

[Note:  if  it  is  not  possible  for  a  grantee 
to  complete  a  strategic  plan,  grantees 
will  be  required  to  provide  an  analysis 
of  progress  made  and  barriers  to 
completing  the  strategic  plan  instead.] 

Phase  II:  Pilot  Test,  Adaptation. 
Implementation,  and  Evaluation.  By  the 
end  of  Phase  11,  grantees  must  provide 
the  following  information: 

•  Pilot  test  results. 

•  Results  from  process/outcome 
evaluation  of  full  Phase  11  project. 

•  In  cases  where  the  implementation 
was  judged  a  success,  a  manual 
describing  the  practice  in  detail  for 


replication  of  the  practice.  The  manual 
should  explain  how  the  project  team 
determined  the  degree  of  success, 
referring  to  qualitative  and  quantitative 
data. 

•  In  cases  where  the  implementation 
was  judged  not  to  be  successful,  a  report 
detailing  the  lessons  learned,  with 
recommendations  for  other  programs 
interested  in  implementing  the  best 
practice.  The  report  should  explain  how 
the  project  team  determined  the  degree 
of  success,  referring  to  qualitative  and 
quantitative  data. 

•  Documentation  that  staff  are  trained 
in  the  practice  and  of  a  mechanism  for 
training  new  staff. 

•  Process  evaluation  results  that 
describe  how  the  practice  was 
operationalized,  including  changes  in 
the  organizational  infiastnicture, 
permanent  funding  sources,  and  staff 
consultation  and  training  activities. 

•  Outcome  evaluation  results  that 
describe: 

•  Demographic  characteristics  of  the 
clients  served. 

•  Service  utilization. 

•  Practice  outcomes. 

•  Client  satisfaction. 

•  Fidelity  of  the  modified  practice  to 
the  best  practice. 

•  Plans  for  fully  implementing  the 
best  practice  after  the  end  of  the  Phase 
n  award. 

4.  Performance  Measurement 

The  Government  Performance  and 
Results  Act  of  1993  (Pub.  L.  103-62,  or 
"GPRA")  requires  all  Federal  agencies 
to  set  program  performance  targets  and 
report  annually  on  the  degree  to  which 
the  previous  year's  targets  were  met. 
Agencies  are  expected  to  evaluate 
their  programs  regularly  and  to  use 
results  of  these  evaluations  to  explain 
their  successes  and  failures  and  justify 
requests  for  funding. 

To  meet  the  GPRA  requirements, 
SAMHSA  must  collect  performance  data 
(i.e.,  "GPRA  data")  from  grantees. 
Grantees  are  required  to  report  these 
GPRA  data  to  SAMHSA  on  a  timely 
basis. 

Specifically,  grantees  will  be  required 
to  provide  data  on  a  set  of  required 
measures,  as  specified  in  the  NOFA. 
The  data  collection  tools  to  be  used  for 
reporting  the  required  data  will  be 
provided  in  the  application  kits 
distributed  by  SAMHSA's 
clearinghouses  and  posted  on 
SAMHSA's  Web  site  along  with  each 
NOFA.  In  your  application,  you  must 
demonstrate  your  ability  to  collect  and 
report  on  these  measures,  and  you  may 
be  required  to  provide  some  baseline 
data. 
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The  terms  and  conditions  of  the  grant 
award  also  will  specify  the  data  to  be 
submitted  and  the  schedule  for 
submission.  Grantees  will  be  required  to 
adhere  to  these  terms  and  conditions  of 
award. 

Applicants  should  be  aware  that 
SAMHSA  is  working  to  develop  a  set  of 
required  core  performance  measures  for 
each  of  SAMHSA "s  standard  grants  (i.e., 
Services  Grants,  Infrastructure  Grants, 
Best  Practices  Planning  and 
Implementation  Grants,  and  Service-to- 
Science  Grants)-  As  this  effort  proceeds, 
some  of  the  data  collection  and 
reporting  requirements  included  in 
SAMHSA's  NOP  As  may  change.  All 
grantees  will  be  expected  to  comply 
with  any  changes  in  data  collection 
requirements  that  occur  during  the 
grantiee's  project  period. 

5.  Evaluation 

Grantees  must  evaluate  their  projects, 
and^pplicants  are  required  to  describe 
their  evaluation  plans  in  their 
applications.  The  evaluation  should  be 
designed  to  provide  regular  feedback  to 
the  project  to  improve  implementation 
of  the  best  practice  and,  ultimately,  the 
outcomes  that  will  result  from 
implementation  of  the  best  practice. 

Phase  I  grantees  must  conduct  a 
process  evaluation.  Phase  II  grantees 
must  conduct  a  process  and  outcome 
evaluation  of  the  pilot  test,  as  well  as  a 
process  and  outcome  evaluation  of  the 
full  Phase  n  project. 

Process  and  outcome  evaluations 
must  measure  change  relating  to  project 
goals  and  objectives  over  time  compared 
to  baseline  information.  Both  Phase  I 
and  Phase  II  grantees  must  include  the 
required  performance  measures 
described  in  Uie  NOFA  in  their 
evaluations.  Control  or  comparison 
groups  are  not  required.  You  must 
consider  your  evaluation  plan  when 
preparing  the  project  budget. 

Process  components  should  address 
issues  such  as: 

•  How  closely  iiid  implementation 
jnatch  the  plan? 

•  What  types  of  deviation  from  the 
plan  occurred? 

•  What  led  to  the  deviations? 

•  What  effect  did  the  deviations  have 
on  the  intervention  and  evaluation? 

•  For  pilot  test  evaluations,  who 
provided  (program,  staff)  what  services 
(modality,  type,  intensity,  duration),  to 
whom  (individual  characteristics),  in 
what  context  (system,  commimity),  and 

'at  what  cost  (facilities,  personnel, 

dollars)? 
.    Outcome  components  should  address 

issues  such  as:  m 


•  Whai  was  the  effect  of  the  project 
on  the  service  delivery  system  and/or  on 
participants  in  the  project? 

•  Wha  t  program/contextual  factors 
were  assi  iciated  with  outcomes? 

•  Wha  t  individual  factors  were 
associate  d  with  outcomes? 

•  How  durable  were  the  effects? 

No  mo  -e  than  20%  of  the  total  Phase 

I  grant  a.\  raid  and  25%  of  the  total  Phase 

II  grant  a  waid  may  be  used  for 
evaluatic  n  and  data  collection. 

6.  Grantc  e  Meetings 

You  m  list  plan  to  send  a  minimiun  of 
two  peoi  le  (including  the  Project 
Director]  to  at  least  one  joint  grantee 
meeting  in  each  year  of  the  grant,  and 
you  must  include  funding  for  this  travel 
in  your  t  udget.  At  these  meetings, 
grantees  will  present  the  results  of  their 
projects  ind  Federal  staff  will  provide 
technica  assistance.  Each  meeting  will 
be  3  dayi ;.  These  meetings  will  usually 
be  held  i  i  the  Washington,  EK],  area, 
and  attei  dance  is  mandatory. 

n.  Awar  1  Information 

A.  Awan  { Amount 

The  N  DFA  will  specify  the  expected 
award  ai  lount  for  each  funding 
opportuility.  Regardless  of  the  amount 
specified,  the  actual  award  amount  will 
depend  *n  the  availability  of  funds. 

Awarcfc  for  SAMHSA's  BPPI  grants 
will  be  jkade  in  two  phases: 

Phase  fe — ^Phase  I  awards  are  expected 
to  range  ferom  $150,000-$200,000  in 
total  costs  (direct  and  indirect)  for  a 
project  period  of  up  to  18  months. 

P/jase|ff — Phase  11  awards  will  range 
from  $3(k),00O-$500,000  per  year  in 
total  costs  (divect  and  indirect)  for  a 
project  period  of  up  to  3  years. 

Applications  with  proposed  budgets 
that  exceed  the  allowable  amount  as 
specified  in  the  NOFA  in  any  year  of  the 
propose!  project  will  be  screened  out 
and  wilUnot  be  reviewed.  Annual 
continuation  awards  will  depend  on  the 
availability  of  funds,  grantee  progress  in 
meeting  project  goals  and  objectives, 
and  timsly  submission  of  required  data 
and  reports. 

B.  Funding  Mechanism 

The  NIDFA  will  indicate  whether 
awards  lor  each  funding  opportunity 
will  be  ipade  as  grants  or  cooperative 
agreements  (see  the  Glossary  in 
Appendix  B  for  further  explanation  of 
these  fuiiding  mechanisms).  For 
cooperative  agreements,  the  NOFA  will 
describe|  the  nature  of  Federal 
involveitaent  in  project  performance  and 
specify  I  oles  and  responsibilities  of 
grantees  and  Federal  staff. 


m.  Eligibility  Informatioii 

A.  Eligible  Applicants 

Eligible  applicants  are  domestic 
public  and  private  nonprofit  entities. 
For  example.  State,  local  or  tribal 
governments;  public  or  private 
universities  and  colleges;  community- 
and  faith-based  organizations;  and  tribal 
organizations  may  apply.  The  statutory 
authority  for  this  program  precludes 
grants  to  for-profit  organizations.  The 
NOFA  will  indicate  any  limitations  on 
eligibility. 

B.  Cost-Sharing 

Cost-sharing  (see  Glossary)  is  not 
required  in  this  program,  and 
applications  will  not  be  screened  out  on 
the  basis  of  cost-sharing.  However,  you 
may  include  cash  or  in-kind  (see 
Glossary)  contributions  in  your  proposal 
as  evidence  of  commitment  to  the 
proposed  project. 

C  Other 

SAMHSA  applicants  must  comply 
with  certain  program  requirements, 
including: 

•  Budgetary  limitations  as  specified 
in  Sections  1, 11,  and  IV-E  of  this 
document;  and 

•  Docimientation  of  nonprofit  status 
as  required  in  the  PHS  5161-1. 

You  also  must  comply  with  any 
additional  program  requirements 
specified  in  the  NOFA,  such  as  the 
required  signature  of  certain  officials  on 
the  face  page  of  the  application  and/or 
required  memoranda  of  understanding 
with  certain  signatories. 

Applications  that  do  not  comply  with 
the  eligibility  and  specific  program 
requirements  for  the  funding 
opportimity  for  which  the  application  is 
submitted  will  be  screened  out  and  will 
not  be  reviewed. 

IV.  Api^cation  and  Submission 
Information  ^ 

(To  ensure  that  you  have  met  all 
submission  requirements,  a  checklist  is 
provided  for  your  use  in  Appendix  A  of 
this  document.) 

A.  Address  To  Request  Application 
Package 

You  may  request  a  complete 
application  kit  by  calling  one  of 
SAMHSA's  national  clearinghouses: 

•  For  substance  abuse  prevention  or 
treatment  grants,  call  the  Nationeil 
Clearinghouse  for  Alcohol  and  Drug 
hiformation  (NCADI)  at  1-800-729- 
6686. 

•  For  mental  health  grants,  call  the 
National  Mental  Health  Information 
Center  at  1-800-789-CMHS  (2647). 

You  also  may  download  the  required 
documents  frt>m  the  SAMHSA  Web  site 
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at  www.samhsa.gov.  Click  on  "grant 
opportunities." 

Additional  materials  available  on  this 
Web  site  include: 

•  A  technical  assistance  manual  for 
potential  applicants; 

•  Standard  terms  and  conditions  for 
SAMHSA  grants; 

•  Guidelines  and  policies  that  relate 
to  SAMHSA  grants  [e.g.,  guidelines  on 
cultural  competence,  consumer  and 
femily  participation,  and  evaluation); 
and 

•  Enhanced  instructions  for 
completing  the  PHS  5161-1  application. 

B.  Content  and  Form  of  Application 
Submission 

1.  Required  Documents. 

SAMHSA  application  kits  include  the 
following  documents: 

•  PHS  5161-1  (revised  July  2000)— 
Includes  the  face  page,  budget  forms, 
assiu-ances,  certification,  and  checklist. 
Applicants  must  use  the  PHS  5161-1  for 
their  application,  imless  otherwise 
specified  in  the  NOFA.  Applications 
that  are  not  submitted  on  the  required 
application  form  [i.e.,  the  PHS  5161-1 
in  most  situations)  will  be  screened  out 
and  will  not  be  reviewed. 

•  Program  Announcement  (PA)  — 
Includes  instructions  for  the  grant 
application.  This  document  is  the  PA. 

•  Notice  of  Fimding  Availability 
(NOFA)— Provides  specific  information 
about  availability  of  funds,  as  well  as 
any  exceptions  or  limitations  to 
provisions  in  the  PA.  The  NOFAs  will 
be  published  in  the  Federal  Register  as 
well  as  on  the  Federal  grants  Web  site 
(jtTvw.gnujte.gov). 

You  must  use  all  of  the  above 
documents  in  completing  your 
application. 

2.  Required  Application  Components 
To  ensure  equitable  treatment  of  all 
applications,  SAMHSA  will  accept  only 
complete  applications  for  review.  In 
order  for  yoiu-  application  to  be 
complete,  it  must  include  the  required 
ten  application  components  (Face  Page, 
Abstract,  Table  of  Contents,  Budget 
Form,  Project  Narrative  and  Supporting 
Documentation,  Appendices, 
Assurances,  Certifications,  Disclosiue  of 
Lobbying  Activities,  and  Checklist). 
Applications  that  do  not  contain  the 
required  components  will  be  screened 
out  and  will  not  be  reviewed. 

•  Face  Page— Use  Standard  Form  <SF) 
424,  which  is  part  of  the  PHS  5161-1. 
[Note:  Beginning  October  1,  2003, 
applicants  will  need  to  provide  a  Dim 
and  Bradstreet  (DUNS)  nmnber  to  apply 
for  a  grant  or  cooperative  agreement 
from  the  Federal  Government.  SAMHSA 
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applicants  will  be  required  to  provide 
their  DUNS  number  on  the  face  page  of 
the  application.  Obtaining  a  DUNS 
number  is  easy  and  there  is  no  charge. 
To  obtain  a  DUNS  nimiber,  access  the 
Dun  and  Bradstreet  Web  site  at 
www.dunandbradstreet.com  or  call  1- 
866-705-5711.  To  expedite  the  process, 
let  Dun  and  Bradstreet  know  that  you 
are  a  public/private  nonprofit 
organization  getting  ready  to  submit  a 
Federal  grant  application.  ] 

•  Afcsbocf— Your  total  abstract 
should  be  no  longer  than  35  lines.  In  the 
first  five  lines  or  less  of  yoiu-  abstract, 
write  a  smnmary  of  your  project  that  can 
be  used,  if  your  project  is  funded,  in 
publications,  reporting  to  Congress,  or 
press  releases. 

•  Table  of  Contents — Include  page 
numbers  for  each  of  the  major  sections 
of  your  application  and  for  each 
appendix. 

•  BudgefFonn— Use  SF424A,  which 
is  part  of  the  PHS  5161-1.  Fill  out 
Sections  B,  C,  and  E  of  the  SF  424A. 

•  Project  Narrative  and  Supporting 
Documentation — The  Project  Narrative 
describes  your  project.  It  consists  of 
Sections  A  through  E  for  Phase  I  and 
Section  A  through  D  for  Phase  n. 
Sections  A-E  (Phase  I)  together  may  not 
be  longer  than  30  pages  and  Sections  A 
though  D  (Phase  H)  together  may  not  be 
longer  than  30  pages.  More  detailed 
instructions  for  completing  each  section 
of  the  Project  Narrative  are  provided  in 
"Section  V — Application  Review 
Information"  of  this  document. 

The  Supporting  Dociunentation 
provides  additional  information 
necessary  for  the  review  of  your 
application.  This  supporting  " 
documentation  should  be  provided 
immediately  following  your  Project 
Narrative  in  Sections  F  through  I.  (Note: 
Phase  II  applications  will  not  have  a 
Section  E.)  There  are  no  page  limits  for 
these  sections,  except  for  Section  H,  the 
Biographical  Sketches/Job  Descriptions. 

•  Section  F— Literatiue  Citations. 
This  section  must  contain  complete 
citations,  including  titles  and  all 
authors,  for  any  hterature  you  cite  in 
your  application. 

•  Section  G— Budget  Justification, 
Existing  Resources,  Other  Support.  You 
must  provide  a  narrative  justification  of 
the  items  included  in  your  proposed 
budget,  as  well  as  a  description  of 
existing  resovuces  and  other  support 
you  expect  to  receive'for  the  proposed 
project.  If  you  are  applying  for  a  Phase 
n  award,  show  that  no  more  than  25% 
of  the  total  grant  award  will  be  used  for 
evaluation  of  the  pilot  test  of  the  best 
practice. 

•  Section  /f— Biographical  Sketches 
and  Job  Descriptions. 


•  Include  a  biographical  sketch  for 
the  Project  Director  and  other  key 
positions.  Each  sketch  should  be  2  pages 
or  less.  If  the  person  has  not  been  hired, 
include  a  letter  of  commitment  bom  the 
individual  with  a  current  biographical 
sketch. 

•  Include  job  descriptions  for  key 
personnel.  Job  desoiptions  should  be 
no  longer  than  1  page  each. 

•  Sample  sketches  and  job 
descriptions  are  listed  on  page  22,  Item 
6  in  the  Program  Narrative  section  of  the 
PHS  5161-1. 

•  Section  1 — Confidentiality  and 
SAMHSA  Participant  ftrotection/Human 
Subjects.  Section  Vm-A  of  this 
doamient  describes  requirements  for 
the  protection  of  the  confidentiality, 
rights  and  safety  of  participants  in 
SAMHSA-funded  activities.  This 
section  also  includes  guidelines  for 
completing  this  part  of  your  application. 

•  Appendices  1  through  5— Use  only 
the  appendices  listed  below.  Do  not  use 
more  than  30  pages  for  Appendices  1,  3, 
4  and  6.  There  are  no  page  limitations 
for  Appendices  2  and  5.  Do  not  use 
appendices  to  extend  or  replace  any  of 
the  sections  of  the  Project  Narrative 
imless  specifically  required  in  the 
NOFA.  Reviewers  will  not  consider 
them  if  you  do. 

•  i^ppenduf  J:  Letters  of  Support. 

•  Appendix  2;  Data  Collection 
Instruments/Interview  Protocols. 

•  Appendix  3:  Sample  Consent 
Forms. 

•  Appendix  4;  Letter  to  the  SS A  (if 
applicable;  see  Section  Vm-C  of  this 
dociunent). 

•  Appendix  5:  A  copy  of  the  State  or 
County  Strategic  Plan,  a  State  or  coimty 
needs  assessment,  or  a  letter  from  the 
State  or  county  indicating  that  the 
proposed  project  addresses  a  State-  or 
county-identified  priority. 

•  Appendix  6:  Evidence  of  Intent  to 
Adopt  (Phase  II  only). 

•  Assurances — Non-Construction 
Programs.  Use  Standard  Form  424B 
found  in  PHS  5161-1.  Some  applicants 
will  be  required  to  complete  the 
Assurance  of  Compliance  with 
SAMHSA  Charitable  Choice  Statutes 
and  Regulations  Form  SMA  170.  If  this 
assurance  applies  to  a  specific  funding 
opportunity,  it  will  be  posted  on 
SAMHSA's  Web  site  with  the  NOFA 
and  provided  in  the  application  kits 
available  at  SAMHSA's  clearinghouse 
(NCADI). 

•  Certifications — Use  the 
"Certifications"  forms  found  in  PHS 
5161-1. 

•  Disclosure  of  Lobbying  Activities- 
Use  Standard  Form  LLL  found  in  PHS 
5161-1.  Federal  law  prohibits  the  use  of 
appropriated  funds  for  publicity  or 
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propaganda  purposes,  or  for  the 
preparation,  distribution,  or  use  of 
information  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress  or  State  legislatures.  This 
includes  "grass  roots"  lobbying,  which 
consists  of  appeals  to  members  of  the 
public  suggesting  that  they  contact  their 
elected  representatives  to  indicate  their 
support  for  or  opposition  to  pending 
legislation  or  to  urge  those 
representatives  to  vote  in  a  particular 
way. 

•  Checklist — Use  the  Checklist  found 
in  PHS  5161-1.  The  Checklist  ensures 
that  you  have  obtained  the  proper 
signatures,  assurances  and  certifications 
and  is  the  last  page  of  your  application. 

3.  Application  Formatting  Requirements 

Applicants  also  must  comply  with  the 
following  basic  application 
requirements.  Applications  that  do  not 
comply  with  these  requirements  "will  be 
screened  out  and  will  not  be  reviewed. 

•  Text  must  be  legible. 

•  Paper  must  be  white  and  8.5"  by 
11. (Tin  size. 

•  Pages  must  be  typed  single-spaced 
with  one  column  per  page. 

•  Page  margins  must  be  at  least  one 
inch. 

•  Type  size  in  the  Project  Narrative 
cannot  exceed  an  average  ctf  15 
characters  per  inch  when  measured 
with  a  ruler.  (Type  size  in  charts,  tables, 
graphs,  and  footnotes  will  not  be 
considered  in  determining  compliance.) 

•  Photo  reduction  or  condensation  of 
type  cannot  be  closer  than  15  characters 
per  inch  or  6  lines  per  inch. 

•  Pages  cannot  have  printing  on  both 
sides. 

•  Page  limitations  specified  for  the 
Project  Narrative  and  Appendices 
cannot  be  exceeded. 

•  hiformation  provided  must  be 
sufficient  for  review. 

To  facilitate  review  of  yo\u 
application,  follow  these  additional 
guidelines: 

•  Applications  should  be  prepared 
using  black  ink.  This  improves  the 
quality  of  the  copies  of  applications  that 
are  provided  to  reviewers. 

•  Do  not  use  heSvy  or  light-weight 
paper  or  any  material  that  cannot^ 
photocopied  using  automatic 
photocopying  machines.  Odd-sized  and 
oversized  attachments,  such  as  posters, 
will  not  be  copied  or  sent  to  reviewers. 
Do  not  send  videotapes,  audiotapes,  or 
CD^OMs. 

•  Pages  should  be  numbered 
consecutively  from  beginning  to  end  so 
that  information  can  be  easily  located 
during  review  of  the  application.  For 
example,  the  cover  page  shoidd  be 
labeled  "page  1,"  the  abstract  page 


Deadl 
applica 
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posted 
[www. 
must  be 


weekpr 
metered  j 
proof  of  j 

You 
that  yoi: 


should  b  9  "page  2,"  and  the^able  of 
contentspage  should  be  "page  3." 
Appendices  should  be  labeled  and 
separate^  from  the  Project  Narrative  and 
budget  section,  and  the  pages  should  be 
nimiber^  to  continue  in  the  sequence. 

C.  Submission  Dates  tuid  Times 

es  for  submission  of 
ns  for  specific  funding 
ities  will  be  published  in  the 
the  Federal  Register  and 
the  Federal  grants  Web  site 
ts.gpv).  Your  application 
:eived  by  the  application 
deadline!  Applications  received  after 
this  datej  must  have  a  proof-of-mailing 
date  froiti  the  carrier  dated  at  least  1 
r  to  the  due  date.  Private 
ostmarks  are  not  acceptable  as 

ely  mailing. 
11  be  notified  by  postal  mail 
application  has  been  received. 
Applications  not  received  by  the 
application  deadline  or  not  postmarked 
by  a  we^  prior  to  the  application 
deadline  will  be  screened  out  and  will 
not  be  rt  viewed. 

D.  Inter}  ovemmenta}  Review  (E.O. 
12372)  1  equirements 

Execu  ive  Ordw  12372,  as 
implemt  nted  through  Department  of 
Health  a  id  Human  Services  (DHHS) 
regulatif  nat  45  CFR  part  100,  sets  up 
a  system  for  State  and  local  review  of 
appUcatlons  few  Federal  financial 
assistance.  Instructions  for  this  review 
are  included  in  Section  Vni-B  of  this 
docume  »t.  Section  VDI-C  provides 
instructi  ons  for  the  Public  Health 
System '.  mpact  Statement  (PHSIS)  and 
submiss  on  of  comments  fi-om  the 
Single  S  ate  Agency  (SSA). 

E.  Fund  ng  Limitations/Restrictions 

Cost  p  rinciples  describing  allowable 
and  una  lowable  expenditures  for 
Federal  grantees,  including  SAMHSA 
grantees ,  are  provided  in  the  following 
docume  its: 

•  Inst  itutions  of  Highw  Education: 
OMBCi-cularA-21. 

•  Stat  e  and  Local  Governments:  OMB 
Circular  A-87. 

•  Noi  profit  Organizations:  OMB 
Circular  A-1 22. 

•  Appendix  E  Hospitals:  45  CFR  Part 
74. 

In  addition,  SAMHSA  BPPI  Grant 
recipieo  ts  must  comply  with  the 
foUowii  g  funding  restrictions: 

•  No  more  than  25%  of  Phase  II 
funding  may  be  used  to  evaluate  the 


test 


pilot 
BPPI 
•  Paji 

period 


;rant  funds  may  not  be  used  to: 
for  any  lease  beyond  the  project 


•  Provide  services  to  incarcerated 
populations  (defined  as  those  persons  in 
jail,  prison,  detention  fecilities,  or  in 
custody  where  they  are  not  free  to  move 
about  in  the  commxmity). 

•  Pay  for  the  purchase  or  construction 
of  any  building  or  structure  to  house 
any  part  of  the  program.  (Applicants 
may  request  no  more  than  $75,000  for 
renovations  and  alterations  of  existing 
facilities,  if  afvpropriate  and  necessary  to 
the  project.) 

•  Provide  residential  or  outpatient 
treatment  services  when  the  facility  has 
not  yet  been  acquired,  sited,  approved, 
and  met  all  requirements  for  human 
habitation  and  services  provision. 
(Expansion  or  enhancement  of  existing 
residential  sraviees  is  permissible.) 

•  Pay  for  housing  other  than 
residential  mental  health  ^od/or 
substance  abuse  treatment. 

•  Provide  inpatient  treatment  or 
hospital-based  detoxification  services. 
Residential  services  are  not  considered 
to  be  inpatient  or  hospital-based 
services. 

•  Pay  {m  incentives  to  induce  clients 
to  enter  treatment.  However,  a  grantee 
or  treatment  provider  may  provide  up  to 
$20  or  equivalent  (coupons,  bus  tokens, 
gifts,  childcare,  and  vouchers)  to  clients 
as  incentives  to  participate  in  required 
data  collection  follow-up.  This  amount 
may  be  paid  for<participation  in  each 
required  interview. 

•  Implement  syringe  exchange 
programs,  such  as  the  purchase  and 
distribution  of  syrii^es  and/or  needles. 

•  Pay  for  pharmacologies  for  HIV 
antiretrovirsd  therapy,  sexually 
transmitted  diseases  (STDs)/sexually 
transmitted  illness  (STI),  TB,  and 
hepatitis  B  and  C,  or  fbt  psychotropic 
drugs. 

F.  Other  Submission  Requirements 

1.  Where  To  Send  Applications 

Send  applications  to  the  following 
address:  Substance  Abuse  and  Mental 
Health  Services  Administration,  Office 
of  Program  Services,  Review  Branch, 
5600  Fishers  Lane,  Room  1 7-89, 
Rockville,  Maryland  20857. 

Be  sure  to  include  the  funding 
announcement  number  from  the  NOFA 
in  item  number  10  on  the  face  page  of 
the  application.  If  you  require  a  phone 
niunber  for  delivery,  you  may  use  (301) 
443-4266. 

2.  How  to  Send  Applications 

Mail  an  original  application  and  2 
copies  (including  appendices)  to  the 
'  mailing  address  provided  above.  The 
original  and  copies  must  not  be  bound. 
Do  not  use  staples,  paper  clips,  or 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted. 
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You  must  use  a  recognized 
commercial  or  govermnental  cairier. 
Hand  carried  applications  will  not  be 
accepted.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

V.  Application  Review  Informatifm 

A.  Evaluation  Criteria 

Your  application  will  be  reviewed 
and  scored  according  to  the  quality  of 
your  response  to  the  requirements  listed 
below  for  developing  the  Project 
Narrative  (Sections  A-E  for  Phase  I 
applications  and  A-D  for  Phase  II 
applications).  These  sections  describe 
what  you  intend  to  do  with  your  project. 

•  In  developing  the  Project  Narrative 
section  of  your  application,  use  these 
instructions,  which  have  been  tailored 
to  this  program.  These  are  to  be  used 
instead  of  the  "Program  Narrative" 
instructions  found  in  the  PHS  5161-1. 

•  The  Inject  Narrative  may  be  no 
longer  than  30  pages. 

•  You  must  use  the  sections/headings 
listed  below  in  developing  your  Project 
Narrative.  Be  sure  to  place  die  required 
information  in  the  correct  section,  or  it 
will  not  be  considered.  Your  application 
will  be  scored  according  to  how  well 
you  address  the  requirements  for  each 
section  of  the  Project  Narrative. 

•  Reviewers  will  be  looking  for 
evidence  of  cultural  competence  in  each 
section  of  the  Project  Narrative.  Points 
will  be  assigned  based  on  how  well  you 
address  the  cultural  competence  aspects 
of  the  evaluation  criteria.  SAMHSA's 
guidelines  for  cultiu-al  competence  can 
be  found  on  the  SAMHSA  Web  site  at 
http://www.samhsa.gov.  Click  on  "Grant 
Opportunities." 

•  The  Supporting  Documentation  you 
provide  in  Sections  F-I  and  Appendices 
1-5  will  be  considered  by  reviewers  in 
assessing  your  response,  along  with  the 
material  in  the  Project  Narrative. 

•  The  number  of  points  after  each 
heading  is  the  maximiun  niunber  of 
points  a  review  committee  may  assign  to 
that  section  of  your  Project  Narrative. 
Bullet  statements  in  each  section  do  not 
have  points  assigned  to  them.  They  are 
provided  to  invite  the  attention  of 
applicants  and  reviewers  to  important 
areas  within  the  criterion. 

1.  Phase  I  Criteria 

Section  A:  Statement  of  Need  (10 
Points)  y 

•  Describe  the  environment 
(organization,  community,  city,  or  State) 
where  the  project  will  be  implemented. 

•  Describe  the  target  popidation  (see 
Glossary]  as  well  as  the  geographic  area 
to  be  served,  and  justify  the  selection  of 
both.  Include  numbers  to  be  served  and 
demographic  information.  Discuss  the 


target  population's  language,  beliefs, 
norms  and  values,  as  well  as 
socioeconomic  factors  that  must  be 
considered  in  delivering  programs  to 
this  population. 

•  Describe  the  problem  the  project 
will  address.  Documentation  of  the 
problem  may  come  fitjm  local  data  or 
trend  analyses.  State  data  [e.g.,  from 
State  Needs  Assessments),  and/or 
national  data  (e.g..  from  SAMHSA's 
National  Household  Survey  on  Drug 
Abuse  and  Health  or  from  National 
Center  for  Health  Statistics/Centers  for 
Disease  Control  reports).  For  data 
sources  that  are  not  well  known, 
provide  sufficient  information  on  how 
the  data  were  collected  so  reviewers  can 
assess  the  reliability  and  validity  of  the 
data. 

•  Non-tribal  applicants  must  show 
that  identified  needs  are  consistent  with 
the  priorities  of  the  State  or  county  that 
has  primary  responsibility  for  the 
service  delivery  system.  Include,  in 
Appendix  5,  a  copy  of  the  State  or 
County  Strategic  Plan,  a  State  or  county 
needs  assessment,  or  a  letter  from  the 
State  or  coimty  indicating  that  the 
proposed  project  addresses  a  State-or 
coimty-identified  priority.  Tribal 
applicants  must  provide  similar 
documentation  relating  to  tribal 
priorities. 

•  Describe  the  best  practice  selected 
and  how  it  will  impact  the  problem. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Sections:  Proposed  Evidence-Based 
Practice  ^30  Points) 

•  Clearly  state  the  purpose,  goals  and 
objectives  of  your  proposed  project. 
Describe  how  achievement  of  goals  will 
address  the  needs  identified  in  Section 
A.  Provide  a  logic  model  (see  Glossary) 
that  links  need,  key  components  of  the 
proposed  project,  and  goals/objectives/ 
outcomes  of  the  proposed  project. 

•  Identify  the  evidenced  based 
practice  that  you  propose  to  implement. 
Describe  the  evidence-base  for  the 
proposed  practice  and  show  that  it 
incorporates  the  best  objective 
information  available  regarding 
effectiveness  and  acceptability.  Follow 
the  instructions  provided  in  #1,  #2  or  #3 
below,  as  appropriate.  Depending  on  the 
evidence  you  provide,  you  may  follow 
more  than  one  set  of  instructions: 

1.  If  you  are  proposing  to  implement 
a  practice  included  in  NREP  (see 
Appendix  C),  one  of  the  CMHS  tool-kits 
on  evidence-based  practices  (see 
Appendix  D),  the  list  of  Effective 
Substance  Abuse  Treatment  Practices 
(see  Appendix  E).  or  the  NOFA  (if 
applicable),  simply  identify  the  practice 
and  state  the  source  from  which  it  was 


selected.  You  do  not  need  to  provide 
further  evidence  of  effectiveness. 

2.  If  you  are  providing  evidence  that 
includes  scientific  studies  published  in 
the  peer-reviewed  literature  or  other- 
studies  that  have  not  been  published, 
describe  the  extent  to  which: 
— ^The  practice  has  been  evaluated  and 
the  quality  of  the  evaluation  studies 
(e.g.,  wh^er  they  are  descriptive, 
quasi-experimental  studies,  or 
experimental  studies) 
— ^The  practice  has  demonstrated 
positive  outcomes  and  for  what 
populations  the  positive  outcomes 
have  been  demonstrated 
— ^The  practice  has  been  documented 
(e.g..  through  development  of 
guidelines,  tool  kits,  treatment 
protocols,  and/or  manuals)  and 
replicated 
— ^Fidelity  measures  have  been 
developed  (e.g.,  no  measures 
developed,  key  components 
identified,  or  fidelity  measures 
developed) 

3.  If  you  are  providing  evidence  based 
on  a  formal  consensus  process  involving 
recognized  experts  in  the  field,  describe: 
— The  experts  involved  in  developing 
consensus  on  the  proposed  service/ 
practice  (e.g.,  members  of  an  expert 
panel  formally  convened  by 
SAMHSA.  NIH,  the  Institute  of 
Medicine  or  other  nationally 
recognijjed  organization).  The 
consensus  must  have  been  developed 
by  a  group  of  experts  whose  work  is 
recognized  and  respected  by  others  in 
the  field.  Local  recognition  of  an 
individual  as  a  respected  or 
influential  person  at  the  conununity 
level  is  not  considered  a  "recognized 
expert"  for  this  purpose. 
— ^The  nature  of  the  consensus  that  has 
been  reached  and  the  process  used  to 
reach  consensus 
— The  extent  to  which  the  consensiis 
has  been  docimiented  (e.g.,  in  a 
consensus  panel  report,  meeting 
minutes,  or  an  accepted  standard 
practice  in  the  field) 
— ^Any  empirical  evidence  (whether 
formally  published  or  not)  supporting 
the  effectiveness  of  the  proposed 
services/practice 
— ^The  rationale  for  concluding  that 
further  empirical  evidence  does  not 
exist  to  support  the  effectiveness  of 
the  proposied  services/practice 
•  Justify  the  use  of  the  proposed 
practice  for  the  tai:get  population. 
Describe  the  types  of  modifications/ 
adaptations  that  may  be  necessary  to 
meet  the  needs  of  the  target  population, 
and  describe  how  you  will  make  a  final 
determination  aboutihe  adaptations/ 
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modifications  to  be  made  to  meet  the 
needs  of  the  population. 

•  Identify  any  additional  adaptations 
or  modifications  that  may  be  necessary 
to  successfully  implement  the  proposed 
practice  in  the  target,  community. 
Describe  how  you  will  make  a  final 
determination  about  the  adaptations/ 
modifications  to  be  made. 

•  Describe  how  the  proposed  project 
wUl  address  issues  of  age,  race, 
ethnicity,  culture,  language,  sexual 
orieatation.  disability,  literacy,  and 
gender  in  the  target  population,  while 
retaining  fidelity  to  the  chosen  practice. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  C:  Proposed  Implementation 
Approach  (25  Points) 

•  Describe  how  the  proposed  grant 
project  will  be  implemented.  Provide  a 
realistic  time  line  for  the  project  (chart 
or  graph)  showing  key  activities, 
milestones,  and  responsible  staff.  [Note: 
The  timeline  should  be  part  of  the 
Project  Narrative.  It  should  not  be 
placed  in  an.  appendix^,] 

•  Describe  tne  strategies  or  models 
that-mll  be  used  to  build  consensus, 
including  a  description  of  how  key 
stakeholders  (see  Glossary)  will  be  ' 
educated  about  the  best  practice. 
Describe  potential  barriers  to  achieving 
consensus  among  stakeholders.  What 
resources  and  plans  will  you  use  to 
overcome  these  barriers? 

•  Describe  the  process  that  will  be 
used  to  develop  a  strategic  plan  to 
implement  the  best  practice.  Address 
such  issues  as  needs  assessment, 
identification  of  specific  milestones  that 
must  be  achieved  in  order  to  implement 
the  best  practice,  and  plans  for  assigning 
responsibility  for  achieving  milestones 
among  participating  organizations/ 
stakeholders.  Identify  potential  funding 
source(s)  that  will  help  implement  the 
best  practice.  £>escribe  how  the 
funder(s)  will  join  in  the  consensus 
building  and  strategic  planning. 

•  Describe  the  key  stakeholaers 
(including  representatives  of  the  target 
population),  how  they  were  selected  for ' 
participation  in  the  project,  and  how 
they  represent  the  community. 

•  Describe  the  mvolvement  of  key 
stakeholders  in  the  proposed  project, 
including  roles  and  responsibilities  of 
each  stakeholder.  Clearly  demonstrate 
each  stakeholder's  commitment  to  the 
consensus-building  and-strategic 
planning  processes.  Attach  letters  of 
support  and  other  documents  showing 
st^eholder  commitment  in  Appendix  1: 
Letters  of  Support. 

•  Describe  how  the  project 
components  will  be  embedded  within 
the  existing  service  delivery  system. 


includinc  other  SAMHSA-funded 
projects,  if  applicable. 

•  Che  :k  the  NOFA  for  any  additional 
requiren  ents. 

Section  D:  Management  Plan  and 
Staffing  20  Points) 

•  Disc  uss  the  capability  and 
experiec  ce  of  the  applicant  organization 
and  other  participating  organizations 
with  sinlilar  projects  and  populations, 
includidg  experience  in  providing 
culturalj  y  appropriate/competent 
services 

•  Proi  ide  a  list  of  staff  members  who 
will  coniuct  the  project,  showing  the 
role  of  e  ich  and  their  level  of  effort  and 
qualifies  tions.  Include  the  Project 
Director  and  other  key  personnel, 
includii  g  evaluators  and  database 
manage]  aent  personnel. 

•  Proi  ide  evidence  that  the  service 
staff  pro  losed  to  conduct  the  evidence- 
based  pi  ictice  have  the  level  of  abilities 
and  exp  irience  necessary  to  implement 
the  prac  ice  with  fidelity  to  the  model, 
once  the  y  have  received  any  necessary 
training 

•  Identify  the  project  staff  or 
contractpr(s)  who  will  develop  the 
implementation  manual,  and 
demonstrate  that  they  have  the  requisite 

experience, 
ribe  the  racial/ethnic 
istics  of  key  staff  and  indicate 
I  members  of  the  target . 
Ion/community.  If  the  target 
population  is  multi-linguistic,  indicate 
if  the  staffing  pattern  includes  bilingual 
or  bicullural  individuals. 

•  If  yfiu  plan  to  have  an  advisory 
body,  describe  its  composition,  roles, 
and  free  uency  of  meetings. 

•  De!  cribe  the  resoiut^es  available  for 
the  pro]  osed  project  [e.g.,  facilities, 
equipm<  mi),  andprovide  evidence  that 
services  will  be  provided  in  a  location 
that  is  a  iequate,  accessible,  compliant 
with  thi :  Americans  with  Disabilities 
Act  (AI  A),  and  amenable  to  the  target 
populat  on. 

•  Chi  ck  the  NOFA  for  any  additional 
require!  lents. 

Section  E:  Evaluation  Design  and 
Analysi  s  (15  Points) 

•  Dei  cribe  the  design  for  evaluating 
the  con  lensus  building  and  strategic 
plannin  g  processes.  Include  a  detailed 
discuss  on  of  how  all  variables  (e.g., 
commu  lity  representation  and 
stakeholder  support)  will  be  defined 
and  me  isured.  Explain  how  the 
evaluat  on  plan  will  ensure  that  the 
decisioi  i  to  adopt  is  an  accurate 
reflecti(  \n  of  the  stakeholders'  intent. 

•  Do  :imient  yom-  ability  to  collect 
and  rep  art  on  the  required  performance 
measur  ss  as  specified  in  the  NOFA, 


including  data  required  by  SAMHSA  to 
meet  GPRA  requirements.  Specify  and 
justify  any  additional  measures  you 
plan  to  use  for  your  grant  project. 

•  Describe  the  process  lor  providing 
regular  feedback  from  evaluation 
activities  tathe  Project  Director  and 
participants. 

•  Describe  p^s  for  data  collection, 
management,  analysis,  interpretation 
and  reporting.  Describe  the  existing 
approach  to  the  collection  of  relevant 
data,  along  with  eny  necessary 
modifications^ 

•  Discuss  the  reliability  and  validity 
of  evaluation  methods  and 
instruments(s)  in  terms  of  the  gender/ 
age/  culture  of  the  target  population. 

•  Check  the  NOFA  for  any  additional 
requirements. 

2.  Phase  n  Criteria 

Section  A:  Need,  Justification  of  Best 
Practice,  and  Readiness  (30  Points) 

tf  you  previously  received  a  Phase  I 
BBPI  award  and  are  applying  for  a  Phase 
n  award  to  continue  the  project,  include 
the  following  information: 

•  Describe  briefly  the  target 
population  (see  Glossary),  setting,  need  ~ 
and  best  practice  approved  for  the  Phase 
I  award. 

•  Describe  and  justify  any  changes  to 
the  target  population  and  setting. 
Discuss  the  fectors  that  led  to  a  decision 
change  in  the  target  population  and 
setting. 

•  Describe  any  changes  in  the  need 
for  the  best  practice  in  the  target 
community.  The  statement  of  need 
should  indude  a  clearly  established 
baseline  for  the  project.  Documentation 
of  need  may  come  from  a  variety  of 
qualitative  and  quantitative  sources. 
The  quantitative  data  could  come  from 
local  data  or  trend  analyses.  State  data 
(e.g.,  from  State  Needs  Assessments), 
and/or  national  data  [e.g.,  from 
SAMHSA's  National  Household  Survey 
on  Drug  Abuse  and  Health  or  from 
National  Center  for  Health  Statistics/ 
Centers  for  Disease  Control  reports).  For 
data  sources  that  are  not  well  known, 
provide  sufficient  information  on  how 
the  data  were  collected  so  reviewers  can 
assess  the  reliability  and  validity  of  the 
data. 

•  Provide  an  updated  projection  of 
the  number  of  individuals  to  be  served 
as  well  as  demographic  information. 
Discuss  the  target  population's 
language,  belief,  norms  and  values,  as 
weU  as  socioeconomic  factors  that  must 
be  considered  in  delivering  programs  to 
this  population. 

•  Describe  and  justify  any  additional 
modifications  or  adaptations  to  the  best 
practice  as  compared  to  the  practice 
approved  for  your  Phase  I  project. 


•  Provide  evidence  that  the 
community  of  stakeholders  (see 
Glossary)  achieved  a  "decision  to 
adopt"  the  practice.  Attach  a  copy  of  the 
Phase  I  process  evaluation  or  other 
evidence  including  contracts, 
memoranda  of  agreement, 
administrative  memos,  or  other 
documents  signed  by  key  stakeholders 
that  show  their  firm  commitment  to 
support  the  practice.  Attach  these 
supporting  dociunents  in  Appendix  6: 
Evidence  of  Intent  to  Adopt. 

•  Provide  and  describe  the  financing 
plan.  Include  anticipated  costs  and 
sources  of  revenue  that  will  maintain 
the  practice.  Attach  the  financing  plan, 
signed  by  the  funding  source(s),  stating 
their  intent  to  fund  in  Appendix  6: 
Evidence  of  Intent  to  Adopt. 

•  Check  the  NOFA  for  any  additional 
requirements. 

If  you  are  applying  for  a  Phase  II 
award  but  did  not  previously  receive  a 
Phase  I  award,  include  the  following 
information: 

•  Clearly  state  the  purpose,  goals  and 
objectives  of  your  proposed  project. 
Describe  how  achievement  of  goals  will 
produce  meaningful  and  relevant 
results.  Provide  a  logic  model  [see 
Glossary)  that  links  need,  the  services  or 
practice  to  be  implemented,  and 
outcomes. 

•  Describe  the  target  population  as 
well  as  the  geographic  area  to  be  served, 
and  justify  the  selection  of  both.  Include 
the  numbers  to  be  served  and 
demographic  information.  Discuss  the 
target  population's  language,  beliefs, 
norms  and  values,  as  well  as 
socioeconomic  factors  that  must  be 

-  considered  in  delivering  programs  to 
this  population. 

•  Describe  the  nature  of  the  problem 
and  extent  of  the  need  for  the  target 
population  based  on  data.  The  statement 
of  need  should  include  a  clearly 
established  baseline  for  the  project. 
Docimientation  of  need  may  come  from 
a  variety  of  qusditative  and  quantitative 
sources.  The  quantitative  data  could 
colne  from  local  data  or  trend  analyses. 
State  data  [e.g.,  from  State  Needs 
Assessments),  and/or  national  data  (e.g.. 
fiwm  SAMHSA's  National  Household 
Survey  on  Drug  Abuse  and  Health  or 
fixtm  National  Center  for  Health 
Statistics/Centers  for  Disease  Control 
reports).  For  data  sources  that  are  not 
well  known,  provide  sufficient 
information  on  how  the  data  were 
collected  so  reviewers  can  assess  the 
reliability  and  validity  of  the  data. 

•  Non-tribal  applicants  must  show 
that  id^itified  needs  are  consistent  with 
priorities  of  the  State  or  county.  Include, 
in  Appendix  5,  a  copy  of  the  State  or 
County  Strategic  Plan,  a  State  or  county 
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needs  assessment,  or  a  letter  from  the 
State  or  county  indicating  that  the 
proposed  project  addresses  a  State-or 
county-identified  priority.  Tribal 
applicants  must  provide  similar 
documentation  relating  to  tribal 
priorities. 

•  Identify  the  evidenced  based 
service/practice  that  you  propose  to 
implement.  Describe  the  evidence-base 
for  the  proposed  service/practice  and 
show  that  it  incorporates  the  best 
objective  information  available 
regarding  effectiveness  and 
acceptability.  Follow  the  instructions 
provided  in  #1,  #2  or  #3  below,  as 
appropriate: 

1.  If  you  are  proposing  to  implement 

a  service/practice  included  in  NREP  (see 
Appendix  C),  one  of  the  CMHS  tool-kits 
on  evidence-based  practices  (see 
Appendix  D).  the  list  of  Effective 
Substance  Abuse  Treatment  Practices 
(see  Appendix  E).  or  the  NOFA  (if 
applicable),  simply  identify  the  practice 
and  state  the  source  from  which  it  was 
selected.  You  do  not  need  to  provide 
further  evidence  of  effectiveness. 

2.  If  you  are  providing  evidence  that 
includes  scientific  studies  published  in 
the  peer-reviewed  literature  or  other 
studies  that  have  not  been  published, 
describe  the  extent  to  which: 

— The  service/practice  has  been 
evaluated  and  the  quality  of  the 
evaluation  studies  (e.g.,  whether  they 
are  descriptive,  quasi-experimental 
studies,  or  experimental  studies) 
— The  service/practice  has 
demonstrated  positive  outcomes  and 
for  what  populations  the  positive 
outcomes  have  been  demonstrated 
— The  service/practice  has  been 
documented  (e.g.,  through 
development  of  guidelines,  tool  kits, 
treatment  protocols,  and/or  manuals) 
and  replicated 
— Fidelity  measures  have  been 
developed  (e.g.,  no  measures 
developed,  key  components 
identified,  or  fidelity  measures 
developed) 

3.  Ifjmu  are  providing  evidence  based 
on  a  formal  consensus  process  involving 
recognized  experts  in  the  field,  describe: 
— ^The  experts  involved  in  developing 
consensus  on  the  proposed  service/ 
practice  (e.g.,  members  of  an  expert 
panel  formally  convened  by 
SAMHSA.  NIH.  the  Institute  of 
Medicine  or-other  nationally 
recognized  organization).  The 
consensus  must  have  been  developed 
by  a  group  of  experts  whose  work  is 
recognized  and  respected  by  others  in 
the  field.  Local  recognition  of  an 
individual  as  a  respected  or 
influential  person  at  the  community 


level  is  not  considered  a  "recognized 
expert"  for  this  purpose. 

— ^The  nature  of  the  consensus  that  has 
been  reached  and  the  process  used  to 
reach  consensus 

— ^The  extent  to  which  the  consensus 
has  been  docimiented  (e.g.,  in  a 
consensus  panel  report,  meeting 
minutej,  or  an  accepted  standard 
practice  in  the  field) 

— Any  empirical  evidence  (whether 
formally  published  or  not)  supporting 
the  effectiveness  of  the  proposed 
services/practice 

— ^The  rationale  for  concluding  that 
further  empirical  evidence  does  not 
exist  to  support  the  effectiveness  of 
the  proposed  services/practice 

•  Justify  the  use  of  the  proposed 
service/practice  for  the  target 
population.  Describe  and  justify  any 
adaptations  necessary  to  meet  the  needs 
of  the  target  population,  as  well  as 
evidence  that  such  adaptations  will  be 
effective  for  the  target  j>opulation. 

•  Identify  and  justify  any  additional 
adaptations  or  modifications  to  the 
proposed  service/practice. 

•  Describe  the  community  of 
stakeholders  in  the  project,  and  provide 
evidence  that  they  have  achieved  a 
"decision  to  adopt"  the  practice.  Such 
evidence  may  include  contracts, 
memoranda  of  agreement, 
administrative  memos,  or  other 
documents  signed  by  key  stakeholders 
that  show  their  firm  commitment  to 
support  the  practice.  Attach  these 
supporting  documents  in  Appendix  6: 
Evidence  of  Intent  to  Adopt. 

•  Provide  and  describe  the  financing 
plan.  Include  anticipated  costs  and 
sources  of  revenue  that  will  maintain 
the  practice.  Attach  the  financing  plan, 
signed  by  the  funding  source(s),  stating 
their  intent  to  fund  in  Appendix  6: 
Evidence  of  Intent  to  Adopt. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  B:  Proposed  Approadh  (25 
Points) 

•  Provide  a  strategic  plan,  including 
key  action  steps,  that  addresses  each  of 
the  following  elements,  as  appropriate: 
pilot  testing  the  best  practice,  evaluating 
the  pilot  test,  modifying  the  best 
practice  based  on  the  pilot  test, 
developing  training  materials,  hiring/ 
training  staff,  and  securing  funding  to 
sustain  services  beyond  the  project 
period. 

•  Describe  the  involvement  of  key 
stakeholders  in  the  proposed  project, 
including  roles  and  responsibilities  of 
each  stakeholder.  Demonstrate  each 
stakeholder's  commitment  to  the 
proposed  project.  Attach  letters  of 
support  and  similar  documents  showing 
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stakeholder  commitment  in  Appendix  1: 
Letters  of  Support.  Identify  any  cash  or 
in-kind  contributions  that  will  be  made 
to  the  project. 

•  Describe  how  the  proposed  project 
will  address  issues  of  age,  race/ 
ethnicity,  culture,  language,  sexual 
orientation,  disability,  literacy,  and 
gender  in  the  target  population. 

•  Describe  potential  oarriers  to  the 
successful  conduct  of  the  proposed 
project  and  how  you  will  overcome 
them. 

•  Describe  oversight  or  feedback 
mechanisms  to  ensure  that  the 
implemented  practice  is  consistent  with 
the  best  practice  model. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  C:  Management  Plan  and 
StafBng  (25  Points] 

•  Provide  a  realistic  time  line  for  the 
project  (chart  or  graph)  showing  key 
activities,  milestones,  and  responsible 
staff.  [Note:  The  time  line  should  be  part 
of  the  Project  Narrative.  It  should  not  be 
placed  in  an  appendix.] 

•  Discuss  the  capability  and 
«q)erience  of  the  applicant-organization 
and  other  participating  organizations 
with  similar  projects  and  popidations, 
including  experience  in  providing 
culturally  appropriate/competent 
services. 

•  Provide  a  list  of  staff  members  who 
will  conduct  the  project,  showing  the 
role  of  each  and  dieir  level  of  effort  and 

'  qualifications.  Include  the  Project 
Director  and  other  key  personnel, 
including  evaliiators  and  database      ^ 
managers. 

•  Describe  the  racial/ethnic 
characteristics  of  key  staff  and  indicate 
if  any  are  members  of  the  target 
population/community.  If  the  target 
population  is  multi-linguistic,  indicate 
if  Uie  staffing  pattern  includes  bilingual 
and  bicultuial  individuals. 

•  Describe  the  resoxirces  available  for 
the  proposed  project  (e.g.,  facilities, 
equipment],  and  provide  evidence  that 
services  will  be  provided  in  a  location 
that  is  adequate,  accessible,  Americans 
with  Disabilities  Act  (ADA]  compliant, 
and  is  amenable  to  the  target 
population. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  D:  Evaluation  Design  and 
Analysis  (20  Points) 

•  Document  your  ability  to  collect 
and  report  on  the  required  performance 
measures  as  specified  in  the  NOFA, 
including  data  required  by  SAMHSA  to 
meet  GPRA  requirements.  Specify-and 
justify  any  additional  measures  you 
plan  to  use  for  your  grant  project 


•  Prov  ide  a  logic  model  (see  Glossary) 
for  the  evaluation  of  the  pilot  test  of  the 
best  practice  as  well  as  other 
implementation  activities  (e.g.,  training, 
securing  financing). 

•  Pro^de  a  plan  for  evaluating  the 
pilot  test  of  the  best  practice  and  other 
implemefitation  activities  that  includes 
both  process  and  client  outcome 
measure^.  Describe  the  recruitment  plan 
and  samf  le  size  for  your  project. 
Describe^any  literature  or  pilot  testing 
done  to  ^^fy  the  validity  and 
reliability  of  the  instruments  to  be  used. 
Also  discuss  the  appropriateness'of  the 
evaluation  methods  and  instrument(s] 
in  terms  of  the  gender/age/culture  of  the 
target  population.  Attach 

instrumc  atation  in  Appendix  2:  Data 
CoUectiq  a  Instruments. 

•  Des(  ribe  how  the  adaptations  of  the 
best  prac  Lice  will  be  doctonented. 
Demonsi  rate  its  fidelity  to  the  best 
practice :  nodel.  If  no  fidelity  scale  exists 
for  the  pi  actice,  describe  how  you  will 
develop  >ne. 

•  Des(  ribe  the  process  for  providing 
regular  £  tedback  from  evaluation 
activitiei  to  the  Project  Director  and 
participa  nts.     ~ 

•  Des(  ribe  the  database  management 
system  tliat  will  be  developed. 

•  Che  k  the  NOFA  for  any  additional 
requiren  ents. 

Note:  Although  the  budget  for  the  proposed 
project  is  pot  areview  criterion,  the  Review 
Group  wi)l  be  asked  to  comment  on  the 
appropriateness  of  the  budget  after  the  merits 
of  the  application  have  been  considered. 

B.  Review  and  Selection  Process 

SAMllSA  applications  are  peer- 
reviewed  according  to  the  review 
criteria  0sted  above.  For  those  programs 
where  the  individual  award  is  over 
$100,000,  applications  must  also  be 
reviewe(  by  the  appropriate  National 
Advisor '  Council. 

C.  Awdr  i  Criteria 


Decisi  ans  to  fund  a  grant  are  based 


on: 


The  strengths  i 


terms 
nual 
among 
size. 


anil 


Award 


VI, 

A.  AwaJid 

After 
reviewed, 


and  weaknesses  of 
the  application  as  identified  by  peer 
reviewei  s  and,  when  appropriate, 
approve  i  by  the  appropriate  National 
Advisor  r  Council; 

Ava  [lability  of  funds;  and 
Equ  itable  distribution  of  awards  in 
of  geography  (including  urban, 

remote  settings]  and  balemce 
tkrget  populations  and  program 


Administration  Information 

Notices 


;  roiu  application  has  been 
.  you  will  receive  a  letter  from 


SAMHSA  through  postal  mail  that 
describes  the  general  results  of  the 
review,  including  the  score  that  your 
application  received. 

u  you  are  approved  for  funding,  you 
will  receive  an  additional  notice,  the 
Notice  of  Grant  Award,  signed  by 
SAMHSA 's  Qrants  Management  Officer. 
The  Notice  of  J&ant  Award  is  the  sole 
obligating  document  that  allows  the 
grantee  to  receive  Federal  funding  for 
work  on  the  grant  project  It  is  sent  by 
postal  mail  and  is  addressed  to  the 
contact  p«son  listed  on  the  fece  page  of 
the  application. 

If  you  are  not  funded,,  you  can  re- 
apply if  there  is  another  receipt  date  for 
the  program. 

B.  Administrative  and  National  Policy 
Requirements 

•  You  must  comply  Mdth  all  terms 
and  conditions  of  the  grant  award. 
SAMHSA's  standard  terms  and 
conditions  are  availaUe  on  the 
SAMHSA  Web  site  [http:// 
www.samhsa.gov). 

•  Depending  on  the  natiire  of  the 
specific  funding  opportunity  and/or  the 
proposed  project  as  identified  during 
review,  additional  trains  and  conditions 
may  be  identified  in  the  NOFA  at 
negotiated  with  the  grantee  prior  to 
grant  award.  These  may  include,  for 
example: 

•  Actions  required  to  be  in 
compliance  with  human  subjects 
requirements; 

•  Requirements  relating  to  additional 
data  coUection  and  reporting; 

•  Requirements  relating  to 
participation  in  a  cross-site  evaluation; 
or 

•  Requirements  to  address  problems 
identified  in  review  of  the  application. 

•  You  will  be  held  accoimtable  for 
the  information  provided  in  the 
application  relating  to  performance 
targets.  SAMHSA  program  officials  will 
consider  your  progress  in  meeting  goals 
and  objectives,  as  well  as  your  failures 
and  strategies  for  overcoming  them, 
when  making  an  annual 
recommendation  to  continue  the  grant 
and  the  amount  of  any  continuation 
award.  Failure  to  meet  stated  goals  and 
objectives  may  residt  in  susfiension  or 
termination  of  the  grant  award,  or  in 
reduction  or  withholding  of 
continuation  awards. 

•  In  an  effort  to  improve  access  to 
funding  opportunities  for  applicants, 
SAMHSA' is  participating  in  the  U.S. 
Department  of  Health  and  Human 
Services  "Survey  on  Ensuring  Equal 
Opportunity  for  Applicants."  This 
survey  is  included  in  the  application  kit 
for  SAMHSA  grants.  Applicants  are 
encouraged  to  complete  the  survey  and 
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return  it,  using  the  instructions 
provided  on  the  survey  form. 

C.  Reporting  Requirements 

1.  Progress  and  Financial  Reports 

•  Grantees  must  provide  annual  and 
final  progress  reports.  The  final  progress 
report  must  summarize  information 
fiom  the  annual  reports,  describe  the 
accomplishments  of  the  project,  and 
describe  next  steps  for  implementing 
plans  developed  diuing  the  grant 
period. 

•  Grantees  must  provide  aimual  and 
final  financial  status  reports.  These 
reports  may  be  included  as  separate 

~    sections  of  annual  and  final  progress 
reports  or  can  be  separate  documents. 
Because  SAMHSA  is  extremely 
interested  in  ensuring  that  its  best 
practices  efforts  can  be  sustained,  your 
financial  reports  must  explain  plans  to 
ensure  the  sustainability  (see  Glossary) 
of  efforts  initiated  under  this  grant. 
Initial  plans  for  sustainabifity  should  be 
described  in  year  1  of  the  grant.  In  each 
subsequent  year,  you  should  describe 
the  status  of  the  project,  successes 
achieved  and  obstacles  encoimtered  in 
that  year. 

•  SAMHSA  will  provide  guidelines 
and  requirements  for  these  reports  to 

^grantees  at  the  time  of  award  and  at  the 
initial  grantee  orientation  meeting  after 
award.  SAMHSA  staff  will  use  the 
information  contained  in  the  reports  to 
determine  the  grantee's  progress  toward 
meeting  its  goals. 

2.  Government  Performance  emd  Results 
Act 

The  Government  Performance  and 
Residts  Act  (CH»RA)  mandates 
accoimtability  and  performance-based 
management  by  Federal  agencies.  To 
meet  the  GPRA  requirements,  SAMHSA 
must  collect  performance  data  (i.e., 
"GPRA  data")  from  grantees.  These 
requirenaents  will  be  specified  in  the 
NOFA  for  each  funding  opportimity. 

3.  Publications 

ff  you  are  funded  under  this  grant 
program,  you  are  required  to  notify  the 
Government  Project  Officer  (GPO)  and 
SAMHSA's  Publications  Clearance 
Officer  (301-443-8596)  of  any  materials 
based  on  the  SAMHSA-funded  project 
that  are  accepted  for  publication. 

In  addition,  SAMHSA  requests  that 
grantees: 

•  Provide  the  GPO  and  SAMHSA 
Publications  Clearance  Officer  with 
advance  copies  of  publications. 

•  hiclude  acknowledgment  of  the 
SAMHSA  grant  program  as  the  somre  of 
funding  for  the  project. 

•  Include  a  disclaimer  stating  that  the 
views  and  opinions  contained  in  the 


publication  do  not  necessarily  reflect 
those  of  SAMHSA  or  the  U.S. 
Department  of  Health  and  Human 
Services,  and  should  not  be  construed 
as  such. 

SAMHSA  reserves  the  right  to  issue  a 
press  release  about  any  publication 
deemed  by  SAMHSA  to  contain 
information  of  program  or  policy 
significance  to  the  substance  abuse 
treatment/substance  abuse  prevention/ 
mental  health  services  community. 

Vn.  Agency  Contacts 

The  NOFAs  provide  contact 
information  for  questions  about  program 
issues. 

For  questions  on  grants  management 
issues,  contact:  Stephen  Hudak.  Office 
of  Program  Services,  Division  of  Grants 
Management,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
5600  Fishers  Lane,  Rockwall  II  6th 
Floor,  Rockville,  MD  20857,  (301)  443- 
9666,  shudak@samhsa.gov. 

Vm.  Other  Information 

A.  SAAfHSA  Confidentiality  and 
Participant  Protection  Requirements 
and  Protection  of  Human  Subjects 
Regulations 

You  must  describe  your  procedures 
relating  to  Confidentiality,  Participant 
Protection  and  the  Protection  of  Human 
Subjects  Regulations  in  Section  I  of  your 
application,  using  the  guidelines 
provided  below.  Problems  with 
confidentiality,  participant  protection, 
and  protection  of  human  subjects 
identified  diu-ing  peer  review  of  your 
application  may  result  in  the  delay  of 
funding. 

Confidentiality  and  Participant 
Protection 

All  applicants  must  address  each  of 
the  following  elements  relating  to 
confidentiality  and  participant 
protection.  You  must  describe  how  you 
will  address  these  requirements. 

1.  ft-otect  Clients  and  Staff  From 
Potential  Risks 

•  Identify  and  describe  any 
foreseeable  physical,  medical, 
psychological,  social,  and  legal  risks  or 
potential  adverse  effects  as  a  result  of 
the  project  itself  or  any  data  collection 
activity. 

•  Describe  the  procedures  you  will 
follow  to  minimize  or  protect 
participants  against  potential  risks, 
including  risks  to  confidenliafity. 

•  Identify  plans  to  provide  guidance 
and  assistance  in  the  event  there  are 
adverse  effects  to  participants. 

•  Where  appropriate,  describe 
alternative  treatments  and  procedures 
that  may  be  beneficial  to  the 


participants.  If  you  choose  not  to  use 
these  other  beneficial  treatments, 
provide  the  reasons  for  not  using  them. 

2.  Fair  Selection  of  Participants 

•  Describe  the  target  population(s)  for 
the  proposed  project.  Include  age, 
gender,  and  racial/ethnic  background 
and  note  if  the  population  includes 

.  homeless  youth,  foster  children, 
children  of  substance  abusers,  pregnant 
women,  or  other  target  groups. 

•  Explain  the  reasons  for  including 
groups  of  pregnant  women,  children, 
people  with  mental  disabilities,  people 
in  institutions,  prisoners,  and 
individuals  who  are  likely  to  be 
particularly  vulnerable  to  HIV/AIDS. 

•  Explain  the  reasons  for  including  or 
excluding  participants. 

•  Explain  how  you  will  recruit  and 
select  participants.  Identify  who  will 
select  participants. 

3.  Absence  of  Coercion 

•  Explain  if  participation  in  the 
project  is  voluntary  or  required.  Identify 
possible  reasons  why  participation  is 
required,  for  example,  court  orders ' 
requiring  people  to  participate  in  a 
program. 

•  If  you  plan  to  compensate 
participants,  state  how  participants  will 
be  awarded  incentives  (e.g.,  money, 
gifts,  etc.). 

•  State  how  volunteer  participants 
will  be  told  that  they  may  receive 
services  intervention  even  if  they  do  not 
participate  in  or  complete  the  data 
collection  component  of  the  project. 

4.  Data  Collection 

•  Identify  from  whom  you  will  collect 
data  (e.g.,  from  participants  themselves, 
family  members,  teachers,  others). 
Describe  the  data  collection  procedures 
and  specify  the  source?  for  obtaining 
data  [e.g.,  school  records,  interviews, 
psychological  assessments, 
questionnaires,  observation,  or  other 
sources).  Where  data  are  to  be  collected 
through  observational  techniques, 
questionnaires,  interviews,  or  other 
direct  means,  describe  the  data 
collection  setting. 

•  Identify  what  type  of  specimens 
(e.g.,  urine,  blood)  will  be  used,  if  any. 
State  if  the  material  will  be  used  just  for 
evaluation  or  if  other  use(s)  will  be 
made.  Also,  if  needed,  describe  how  the 
material  will  be  monitored  to  ensure  the 
safety  of  participants. 

•  Provide  in  Appendix  2,  "Data 
Collection  Instruments/Interview 
Protocols,"  copies  of  all  available  data 
collection  instnmients  and  interview 
protocols  that  you  plan  to  use. 
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5.  Privacy  and  Confidentiality 

•  Explain  how  you  will  ensure 
privacy  and  confidentiality.  Include  ^ 
who  will  collect  data  and  how  it  will  be 
collected. 

•  Describe: 

•  How  you  will  use  data  collection 
instnunents. 

•  Where  data  will  be  stored. 

•  Who  will  or  will  not  have  access  to 
information. 

•  How  the  identity  of  participants 
will  be  kept  private,  for  example, 
through  the  use  of  a  coding  system  on 
data  records,  limiting  access  to  records, 
or  storing  identifiers  separately  froni 
data. 

Note:  If  applicable,  grantees  must  agree  to 
maintain  the  confidentiality  of  alcohol  and 
drug  abuse  client  records  according  to  the 
provisions  of  Title  42  of  the  Code  of  Federal 
Regulations,  Part  H. 

6.  Adequate  Consent  Procedures 

•  List  what  information  will  be  given  , 
to  people  who  participate  in  the  project. 
Include  the  type  and  purpose  of  their 
participation.  Identify  the  data  that  will 
be  collected,  how  the  data  will  be  used 
and-how  you  will  keep  the  data  private. 

•  State: 

•  Whether  or  not  their  participation  is 
voluntary. 

•  Their  right  to  leave  the  project  at 
any  time  without  problems. 

•  Possible  risks  bom  participation  in 
the  project. 

•  Plans  to  protect  clients  from  these 
risks. 

•  Explain  how  you  will  get  consent 
for  youth,  the  elderly,  people  with 
limited  reading  skills,  and  people  who 
do  not  use  English  as  their  first 
language. 

Note:  If  the  project  poses  potential 
physical,  medical,  psychological,  legal,  social 
or  other  risks,  you  must  obtain  written 
informed  consent. 

•  Indicate  if  you  will  obtain  informed 
consent  from  participants  or  assent  from 
minors  along  with  consent  from  their 
parents  or  legal  guardians.  Describe  how 
the  consent  will  be  documented.  For 
example:  Will  you  read  the  consent 
forms?  Will  you  ask  prospective 
participants  questions  to  be  sure  they 
understand  the  forms?  Will  you  give 
them  copies  of  what  they  sign? 

•  Include,  as  appropriate,  sample 
consent  forms  that  provide  for:  (1) 
Informed  consent  for  participation  in 
service  intervention;  (2)  informed 
consent  for  participation  in  the  data 
collefrtion  component  of  the  project;  and 
(3)  informed  consent  for  the  exchange 
(releasing  or  requesting)  of  confidential 
information.  The  sample  forms  must  be 


included 

Consent 

needed. 


a. 


Appendix  3,  "Sample 
Fbrms,"  of  your  application.  If 
e  English  translations. 


giv 


Note: 

waives  or 
may  not 
releases 
liability  for 


enl 

your 


Neier  imply  that  the  participant 
a  >peaTS  to  waive  any  legal  rights, 
involvement  with  the  project,  or 
project  or  its  agents  from 
negligence. 


•  Descr  be  if  separate  consents  will  be 
obtained  i  jr  different  stages  or  parts  of 
the  projec  .  For  example,  will  they  be 
needed  fof  both  participant  protection 
in  treatment  intervention  and  for  the 
collection  and  use  of  data? 

•  Addil  ionally,  if  other  consents  (e.g., 
consents  t  o  release  information  to  others 
or  gather  mformation  from  others)  will 
be  used  iq  your  project,  provide  a 
description  of  the  consents.  Will 
individuals  who  do  not  consent  to 
having  individually  identifiable  data 
collected  or  evaluation  purposes  be 
allowed  t(  i  participate  in  the  project? 

7.  Risk/Be  nefit  Discussion 

Discussi  why  the  risks  are  reasonable 
compared!  to  expected  benefits  and 
importance  of  the  knowledge  from  the 
project. 

Protectioi  of  Human  Subjects 
Regulatioi  is 

All  app  icants  proposing  a  pilot  test  of 
the  best  p  ractice  as  part  of  a  Phase  II 
project  m  ist  comply  with  the  Protection 
of  Human  Subjects  Regulations  (45  CFR 
part  46). 

Even  if  you  are  not  proposing  a  Phase 
II  pilot  tei  It  of  the  best  practice,  the 
Protectioi  of  Himian  Subjects 
Regulations  could  apply  depending  on  - 
the  evaluation  you  propose. 

If  you  ^  a  Phase  II  applicant 
proposing  a  pilot  test  or  your  project 
otherwis^  falls  under  the  Protection  of 
Human  Subjects  Regulations,  you  must 
describe  (he  process  for  obtadning 
Institutic^ial  Review  Board  (IRB) 
approval  in  your  application.  While  IRB 
approval  Is  not  required  at  the  time  of 
grant  aw^d,  you  will  be  required,  as  a 
condition  of  award,  to  provide  the 
documentation  that  an  Assurance  of 
Compliance  is  on  file  with  the  Office  for 
Human  RJesearch  Protections  (OHRP) 
and  the  ikB  approval  has  been  received 
before  enrolling  clients  in  the  proposed 
project. 

Additional  information  about 
Protection  of  Hiunan  Subjects 
Regulations  can  be  obtained  on  the  web 
at  http://0htp.osophs.dhhs.gov.  You 
may  also  contact  OHRP  by  e-mail 
[ohrp@oi  ophs.dhhs.gov)  or  by  phone 
(301-496  -7005). 


B.  Intergovernmental  Review  (E.O. 
12372)  Instructions 

Executive  Order  12372,  as 
implemented  through  Department  of 
Health  and  Human  Services  (DHHS) 
regulation  at  45  CFR  part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  A  ciurent  listing  of  State 
Single  Points  of  Contact  (SPOCs)  is 
included  in  the  application  kit  and  can 
be  downloaded  from  the  Office  of 
Management  and  Budget  (OMB)  Web 
site  at  www.whitehouse.gov/omb/grants/ 
spoc.html. 

•  Check  the  list  to  determine  whether 
your  State  participates  in  this  program. 
You  do  not  need  to  do  this  if  you  are 

a  federally  recognized  Indian  tribal 
government. 

•  If  your  State  participates,  contact 
your  SPOC  as  early  as  possible  to  alert 
him/her  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process. ' 

•  For  proposed  projects  serving  more 
than  one  State,  you  are  advised  to 
contact  the  SPOC  of  each  affiliated 
State. 

•  The  SPOC  should  send  any  State 
review  process  recommendations  to  the 
following  address  within  60  days  of  the   , 
application  deadline:  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Office  of  Program 
Services,  Review  Branch,  5600  Fishers 
Lane,  Room  17-89,  Rockville,  Maryland 
20857,  ATTN:  SPOC— Funding 
Announcement  No.  [fill  in  pertinent 
funding  opportunity  number  from  the 
NOFA]. 

C.  Public  Health  System  Impact 
Statement  (PHSIS) 

The  Public  Health  System  Impact 
Statement  or  PHSIS  (Approved  by  OMB 
under  control  no.  0920-0428;  see 
burden  statement  below)  is  intended  to 
keep  State  and  local  health  officials 
informed  of  proposed  health  services 
grant  applications  submitted  by 
community-based,  non-governmental 
organizations  within  their  jurisdictions. 
State  and  local  governments  and  Indian 
tribal  government  applicants  are  not 
subject  to  the  following  Public  Health 
System  Reporting  Requirements. 

Community-based,  non-govemmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
'  head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  no  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 
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•  Acopy  of  the  face  page  of  the 
application  (SF  424);  and 

•  A  summary  of  the  project,  no  longer 
than  one  page  in  length,  that  provides: 
(1)  A  description  of  the  population  to  be 
served,  (2)  a  siunmary  of  the  services  to 
be  provided,  and  (3)  a  description  of  the 
coordination  planned  with  appropriate 
State  or  local  health  agencies. 

For  SAMHSA  grants,  the  appropriate 
State  agencies  are  the  Single  State 
Agencies  (SSAs)  for  substance  abuse 
and  mental  health.  A  listing  of  the  SSAs 
can  be  found  on  SAMHSA's  Web  site  at 
http://www.samhsa.gov.  If  the  proposed 
project  falls  within  the  jiuisdiction  of 
more  than  one  State,  you  should  notify 
all  representative  SSAs. 

AppUcants  who  are  not  the  SSA  must 
include  a  copy  of  a  letter  transmitting 
the  PHSIS  to  the  SSA  in  Appendix  4, 
"Letter  to  the  SSA."  The  letter  must 
notify  the  State  that,  if  it  wishes  to 
comment  on  the  proposal,  its  comments 
should  be  sent  not  later  than  60  days 
after  the  application  deadline  to: 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Office  of 
Program  Services,  Review  Branch,  5600 
Fishers  Lane,  Room  17-89,  Rockville. 
Maryland,  20857,  ATTN:  SSA— Funding 
Announcement  No.  [fill  in  pertinent 
funding  opportunity  number  fix)m 
NOFAJ. 

In  addition: 

•  Applicants  may  request  that  the 
SSA  send  them  a  copy  of  any  State 
comments. 

•  The  applicant  must  notify  the  SSA 
within  30  days  of  receipt  of  an  award. 

[Public  reporting  burden  for  the 
Public  Health  System  Reporting 
Requirement  is  estimated  to  average  10 
minutes  per  response,  including  the 
time  for  copying  the  face  page  of  SF  424 
and  the  abstract  and  preparing  the  letter 
for  mailing.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  number  for  this 
project  is  0920-0428.  Send  comments 
regarding  this  burden  to  CDC  Clearance 
Officer,  1600  Clifton  Road,  MS  D-24, 
Atlanta,  GA  30333,  ATTN:  PRA  (0920- 
28).] 

Appendix  A— Checklist  for  Application 
Formatting  Requirements 

Your  application  must  adhere  to  these 
formatting  requirements.  Failure  to  do  so  will 
result  in  your  application  being  screened  out 
and  retiuTied  to  you  without  review.  In 
addition  to  these  formatting  requirements, 
there  may  be  programmatic  requirements 
specified  in  the  NOFA.  Please  check  the 
NOFA  before  preparing  your  application. 

•  Use  the  PHS  5161-1  application. 


•  The  10  application  components  required 
for  SAMHSA  applications  must  be  included 
(i.e..  Face  Page,  Abstract,  Table  of  Contents, 
Budget  Form,  Project  Narrative  and 
Supporting  Documentation,  Appendices, 
AssiuBnces,  Certifications,  Disclosure  of 
Lobbying  Activities,  and  Checklist.) 

•  Text  must  be  legible. 

•  Paper  must  be  white  and  8.5'  by  11.0*  in 
size. 

•  Pages  must  be  single-spaced  with  one 
column  per  page. 

•  Margins  must  be  at  least  one  inch. 

•  Type  size  in  the  Project  Narrative  cannot 
exceed  an  average  of  15  characters  per  inch 
when  measured  with  a  ruler.  (Type  size  in 
charts,  tables,  graphs,  and  footnotes  will  not 
be  considered  in  determining  compliance.) 

•  Photo  reduction  or  condensation  of  type 
•  cannot  be  closer  than  15  characters  per  inch 

or  6  lines  per  inch. 

•  Pages  cannot  have  printing  on  both 
sides. 

•  Page  limitations  specified  for  the  Project 
Narrative  (30  pages  total  for  Sections  A-E 
(Phase  I)  and  30  pages  total  for  Sections  A- 
D  (Phase  II)]  and  Appendices  1,  3, 4  and  6 
(30  pages)  cannot  be  exceeded. 

•  Information  provided  must  be  sufBcient 
for  review. 

•  implications  must  be  received  by  the 
appUcation  deadline.  Applications  received 
after  this  date  must  have  a  proof  of  mailing 
date  from  the  carrier  dated  at  least  1  week 
prior  to  the  due  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.  Applications  not  received  by 
the  appHcation  deadhne  or  not  postmarked 
by  a  week  prior  to  the  application  deadline 
will  not  be  reviewed. 

•  Applications  that  do  not  comply  with 
the  following  program  requirements  and  any 
additional  program  requirements  specified  in 
the  NOFA,  or  are  otherwise  unresponsive  to 
PA  guidelines,  will  be  screened  out: 

•  Provisions  relating  to  confidentiality, 
participant  protection  and  the  protection  of 
htmian  subjects  specified  in  Section  Vm-A 
of  this  document; 

•  Budgetary  limitations  as  specified  in 
Sections  I,  n  and  IV-^E  of  this  document; 

•  Documentation  ofnonprofit  status  as 
required  in  the  PHS  5161-1; 

To  facilitate  review  of  your  application, 
follow  these  additional  guidelines.  Failure  to 
follow  these  guidelines  will  not  result  in 
your  application  being  screened  out. 
However,  following  these  guidelines  will 
help  reviewers  to  consider  your  appUcation. 

•  Please  use  black  ink  and  number  pages 
consecutively  from  beginning  to  end  so  that 
information  can  be  located  easily  during 
review  of  the  application.  The  cover  page 
should  be  page  1,  the  abstract  page  should  be 
page  2,  and  the  table  of  contents  page  should 
be  page  3.  Appendices  should  be  labeled  and 
separated  from  the  Project  Narrative  and 
budget  section,  and  the  pages  should  be 
numbered  to  continue  the  sequence. 

•  Send  the  original  appUcation  aihd  two 
copies  to  the  mailing  address  in  the  PA. 
Please  do  not  use  staples,  paper  clips,  and 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted.  Do  not  use  any 
material  that  cannot  be  copied  using 
automatic  copying  machines.  Odd-sized  and 


oversized  attachments  such  as  posters  will 
not  be  copied  or  sent  to  reviewers.  Do  not 
include  videotapes,  audiotapes,  or  CD-ROM. 

Appendix  B — Glossary 

Best  Practice:  Best  practices  are  practices 
that  incorporate  the  best  objective 
information  currently  available  regarding 
effectiveness  and  acceptability. 

Catchment  Area:  A  catchment  area  is  the 
geographic  area  from  which  the  target 
population  to  be  served  by  a  program  will  be 
drawn. 

Cooperative  Agreement:  A  cooperative 
agreement  is  a  form  of  Federal  grant. 
Cooperative  agreements  are  distinguished 
from  other  grants  in  that,  under  a  cooperative 
agreement,  substantial  involvement  is 
anticipated  between  the  awarding  office  and 
the  recipient  diuing  performance  of  the 
funded  activity.  This  involvement  may 
include  collaboration,  participation,  or 
mtervention  in  the  activity.  HHS  awarding 
offices  use  grants  or  cooperative  agreements 
(rather  than  contracts)  when  the  principal 
purpose  of  the  transaction  is  the  transfer  of 
money,  property,  services,  or  anything  of 
value  to  accompUsh  a  public  purpose  of 
support  or  stimulation  authorized  by  Federal 
statute.  The  primary  beneficiary  under  a 
grant  or  cooperative  agreement  is  the  public, 
as  opposed  to  the  Federal  Government. 

Cost-Sharing  or  Matching:  Cost-sharing 
refers  to  the  value  of  allowable  non-Federal 
contributions  toward  the  allowable  costs  of  a 
Federal  grant  project  or  program.  Such 
contributions  may  be  cash  or  in-kind 
contributions.  For  SAMHSA  grants,  cost- 
sharing  or  matching  is  not  required,  and 
appUcations  will  not  be  screened  out  on  the 
basis  of  cost-sharing.  However,  applicants 
often  include  cash  or  in-kind  contributions  in 
their  proposals  as  evidence  of  commitment  to 
the  proposed  project.  This  is  allowed,  and 
this  information  may  be  considered  by 
reviewers  in  evaluating  the  quaUty  of  the 
appUcation. 

Fidelity:  FideUty  is  the  degree  to  which  a 
specific  implementation  of  a  program  or 
practice  resembles,  adheres  to,  or  is  faithful 
to  the  evidence-based  model  on  which  it  is 
based.  Fidelity  is  formally  assessed  using 
rating  scales  of  the  major  elements  of  the 
evidence-based  model.  A  toolkit  on  how  to 
develop  and  use  fidelity  instruments  is 
available  horn  the  SAMHSA-funded 
Evaluation  Technioal  Assistance  Center  at 
http://tecathsri.org  or  by  calling  (617)  876- 
0426. 

Grant:  A  grant  is  the  funding  mechanism 
used  by  the  Federal  Govenmient  when  the 
principal  purpose  of  the  transaction  is  the 
transfer  of  money,  property,  services,  or 
anything  of  value  to  accomplish  a  public 
purpose  of  support  or  stimulation  authorized 
by  Federal  statiite.  The  primary  beneficiary 
imder  a  grant  or  cooperative  agreement  is  the 
public,  as  opposed  to  the  Federal 
Government. 

In-Kind  Contribution:  In-kind  contributions 
toward  a  grant  project  are  non-cash 
contributions  (e.g.,  facilities,  space,  services) 
that  are  derived  bom  non-Federal  sources, 
such  as  State  or  sub-State  non-Federal 
revenues,  foundation  grants,  or  contributions 
from  other  non-Federal  public  or  private 
entities. 
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Logic  Modd:  A  logic  model  is  a 
diagrammatic  representation  of  a  theoretical 
framewrork.  A  logic  model  describes  the 
logical  linkages  among  program  resources, 
conditions,  strategies,  short-term  outcomes, 
and  long-term  impact.  More  information  on 
how  to  develop  logics  models  and  examples 
can  be  found  through  the  resources  listed  in 
Appendix  F. 

ftnctice:  A  practice  is  any  activity,  or 
collective  set  of  activities,  intended. to 
improve  outcomes  for  people  with  or  at  risk 
for  substance  abuse  and/or  mental  illness. 
Such  activities  may  include  direct  sendee 
provision,  or  they  may  be  supportive 
activities,  such  as  efforts  to  improve  access 
to  and  retention  in  services,  organizational 
efficiency,  or  effectiveness,  community 
readiness,  collaboration  among  stakeholder 
groups,  education,  awareness,  training,  or 
any  other  activity  that  is  designed  to  improve 
outcomes  for  people  with  or  at  risk  for 
substance  abuse  or  mental  illness. 

Practice  Support  System:  This  term  refers 
to  contextual  foctors  that  affect  practice 
delivery  and  effectiveness  in  the  pre- 
adoption  phase,  delivery  phase,  and  post- 
delivery  phase,  such  as  (a)  community 
collaboration  and  consensus  building,  (b) 
training  and  overall  readiness  of  those 
implementing  the  practice,  and  (c)  sufficient 
ongoing  supervision  for  those  implementing 
the  practice. 

Stakeholder:  A  stakeholder  is  an 
individual,  organization,  constituent  group, 
or  other  entity  that  has  an  interest  in  and  will 
be  affected  by  a  proposed  grant  project. 

Sustainability:  Sustainability  is  the  ability 
to  continue  a  program  or  practice  after 
SAMHSA  grant  funding  has  ended. 

Target  Population:  The  target  population  is 
the  specific  population  of  people  whom  a 
particular  program  or  practice  is  designed  to    ' 
serve  or  reach. 

Wraparound  Service:  Wraparound  services 
are  non-clinical  supportive  services — such  as 
child  care,  vocational,  educational,  and 
transportation  services — that  are  designed  to 
improve  the  individual's  access  to  and 
retention  in  the  proposed  project.  4 

Appendix  6 — National  Registry  of 
Effective  Programs 

To  help  SAMHSA's  constituents  learn 
more  about  science-based  programs, 
SAMHSA's  Center  for  Substance  Abuse 

'  Prevention  (CSAP)  created  a  National 
Registry  of  Effective  Programs  (NREP)  to 
review  and  identify  effective  programs.  NREP 
seeks  candidates  from  the  practice 
community  and  the  scientific  literature. 
While  the  initial  focus  of  NREP  was 
substance  abuse  prevention  programming, 
NREP  has  expanded  its  scope  and  now 
includes  prevention  and  treatment  of 

.  substance  abuse  and  of  co-occurring 
substance  abuse  and  mental  disorders,  and 
psychopharmacological  programs  and 
workplace  progruns. 

NREP  includes  three  categcmes  of 
programs:  Effective  Programs,  Promising 
Programs,  and  Model  Programs.  Programs 
defined  as  Effective  have  the  option  of 
becoming  Model  Programs  if  their  developers 
choose  to  take  part  in  SAMHSA 
dissemination  efforts.  The  conditions  for 


making  that  i  dioide,  together  with  definitions 
of  the  three  i  lajor  criteria,  are  as  follows. 

Promising  Programs  have  been^ 
implemente*  and  evaluated  sufficiently  and 
are  scientific  illy  defensible.  They  have 
positive  ouU  omes  in  preventing  substance 
abuse  and  re  ated  behaviors.  However,  they 
have  not  yet  been  showm  to  have  sufficient 
rigor  and/or  ponsistently  positive  outcomes 
required  for  Effective  Program  status. 
Nonetheless,  Promising  Programs  are  eligible 
to  be  elevated  to  Effective/Model  status  ajfter 
review  of  adnitional  documentation 
regarding  program  effectiveness.  Originated  - 
from  a  ranga  of  settings  and  spaiming  target 
populationsi  Promising  Programs  can  guide 
prevention,  treatment,  and  rehabilitation. 

Effective  Programs  are  well-implemented, 
well-evaluated  programs  that  produce 
consistently  positive  pattern  of  results  (across 
domains  anJpor  replications).  Developers  of 
IS  have  yet  themselves. 
ams  are  also  well- 
i,  well-evaluated  programs, 
■  have  been  reviewed  by  NREP 
rigorous  standards  of  research. 
Their  deveU  pers  have  agreed  with  SAMHSA 
to  provide  n  laterials,  training,  and  technical 
assistance  f(  r  nationwide  implementation. 
That  helps  t  nsure  the  program  is  carefully 
implemente  1  and  likely  to  succeed. 

Programs  that  have  met  the  NREP 
standards  fc  r  each  category  can  be  identified 


Effective 
Model 
implement! 
meaning  thi 
according  ta 


by  accessini 


site  at  wwwmodelprograms.samhsa.gov. 


D— Center  for  Mental  Health 
E  iridence-Based  Practice 


the  NREP  Model  Programs  Web 


Appendix 

Services 

Toolkits 

SAMHSi^s  Center  for  Mental  Health 
Services  an  1  the  Robert  Wood  Johnson 
Foundation  initiated  the  Evidence-Based 
Practices  Pi  oject  to:  (1)  help  more  consumers 
and  familie  ;  find  effective  services,  (2)  help 
providers  o  mental  health  services  develop 
effective  sei  vices,  and  (3)  help  administrators 
support  an(  maintain  these  services.  The 
project  is  ni  »w  also  funded  and  endorsed  by 
numerous  i  ational,  State,  local,  private  and 
public  orgapizations,  including  the  Johnson 
&  Johnson  Charitable  Trust,  MacArthur 
Foundation ,  and  the  West  Family 
Foundation . 

The  proji  ct  has  been  developed  through 
the  coopen  tion  of  many  Federal  and  State 
mental  hea  th  organizations,  advocacy 
groups,  me  ital  health  providers,  researchers, 
consumers  and  family  members.  A  Web  site 
[www.meni  alhealthpractices.org]  was  created 
as  part  of  P  lase  I  of  the  project,  which 
included  tl  e  identification  of  the  first  cluster 
of  evidence  -based  practices  and  the  design  of 
implement  ition  resource  kits  to  help  people 
understand  and  use  these  practices 
successfull  f. 

Basic  inf  >rmation  about  the  first  six 
evidence-based  practices  is  available  on  the 
Web  site.  Ine  six  practices  are: 

1.  Ulness  Management  and  Recovery 

2.  Family  Psychoeducation 

3.  Medication  Management  Approaches  in 
Psychiat  y 

4.  Assertiv  i  Community  Treatment 

5.  Support  td  Employment 

6.  Integrati  d  Duad  Disorders  Treatment 


Each  of  the  resouree  kits  contains 
information  and  materials  written  by  and  for 
the  following  groups: 

— Consumers 

— ^Families  and  Other  Supporters 

— Practitioners  and  Clinical  Supervisors 

— ^Mental  Health  Program  Leaders 

—Public  Mental  HeaJidi  Authorities 

Material  on  the  Web  site  can  be  printed  or 
downloaded  with  Acrobat  Reader,  and 
references  aie  provided  where  additional 
information  can  be  obtained. 

Once  published,  the  full  kits  will  be 
available  from  National  Mental  Health 
Information  Center  at  www.health.org  or  1- 
800-789-CMHS  (2647). 

Appendix  E — EfiEective  Substance  Abiise 
Treatment  Practices 

To  assist  potential  applicants,  SAMHSA's 
Center  for  Substance  Abuse  Treatment 
(CSAT)  has  identified  the  following  listing  of 
current  publications  on  effective  treatment 
practices  for  use  by  treatment  professionals 
in  treating  individuals  with  substance  abuse 
disorders.  These  publications  are  available 
from  the  National  Clearinghouse  for  Alcohol 
and  Drug  Information  (NCADI);  Tele:  1-800- 
729-6686  or  http://www.health.org  and  http:/ 
/www. samhsa.gov/centers/csat2002/ 
publications.html. 

CSAT  Treatment  Improvement  Protocols 
(TIPs)  are  consensus-based  guidelines 
developed  by  clinical,  research,  and 
administrative  experts  in  the  field. 

•  Integrating  Substance  Abuse  Treatment 
and  Vocational  Services.  TIP  38  (2000) 
NCADI  #  BKD381 

•  Substance  Abuse  Treatment  for  Persons 
with  Child  Abuse  and  Neglect  Issues.  TIP 
36  (2000)  NCADI  #  BKD343 

•  Substance  Abuse  Treatment  for  Persons 
with  HIV/AIDS.  TIP  37  (2000)  NCADI  # 
BKD359 

•  Brief  In  terventions  and  Brief  Th  erapies  for 
Substance  Abuse.  TIP  34  (1999)  NCADI  # 
BKD341 

•  Enhancing  h4otivdtion  for  Change  in 
Substance  Abuse  Treatment.  TIP  35  (199^ 
NCADI  #  BKD342 

•  Screening  and  Assessing  Adolescents  for 
Substance  Use  Disorders.  TIP  31  (1999) 
NCADI  #  BKD306 

•  Treatment  for  Stimulant  Use  Disorders.  TIP 
33  (1999)  NCADI  #  BKD289 

•  Treatment  of  Adolescents  with  Substance 
Use  Disorders.  TIP  32  (1999)  NCADI  # 
BKD307 

•  Comprehensive  Case  Management  for 
Substance  Abuse  Treatment.  TIP  27  (1998) 
NCADI  #  BKD251 

•  Continuity  of  Offender  Treatment  for 
Substance  Use  Disorders  From  Institution 
to  Community.  TIP  30  (1998)  NCADI  # 
BKD304 

•  Naltrexone  and  Alcoholism  Treatment.  TIP 
28  (1998)  NCADI  *  810)268 

•  Substance  Abuse  Among  Older  Adults.  TIP 
26  (1998)  NCADI  i  BKD250 

•  Substance  Use  Disorder  Treatment  for 
People  With  Physical  and  Cognitive 
DisabiliUes.  TIP  29  (1998)  NCADI « 
BKD288 

•  A  Guide  to  Substance  Abuse  Senrices  for 
Primary  Care  Clinicians.  TIP  24  (1997) 
NCADI  #  BiCD234 
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•  Substance  Abuse  Treatment  and  Domestic 
Violence.  UP  25  (1997)  NCADI  #  BKD239 

•  Treatment  Drug  Courts:  Integrating 
Substance  Abuse  Treatment  With  Legal 
Case  Processing.  TIP  23  (1996)  NCADI  # 
BKD205 

•  Alcohol  and  Other  Drug  Screening  of 
Hospitalized  Trauma  Patients.  TIP  16 
(1995)  NCADI  #  BKD164 

•  Combining  Alcohol  and  Other  Drug  Abuse 
Treatment  With  Diversion  for  Juveniles  in 
the  Justice  System.  TIP  21  (1995)  NCADI  # 
BKD169 

'•  Detoxification  From  Alcohol  and  Other 
Drugs.  TIP  19  (1995)  NCADI  #  BKD172 

•  LAAMin  the  Treatment  of  Opiate 
Addiction.  TIP  22  (1995)  NCADI  #  BKD170 

•  Matching  Treatment  to  Patient  Needs  in 
Opioid  Substitution  Therapy.  TIP  20  (1995) 
NCADI  #  BKD168 

•  Planning  for  Alcohol  and  Other  Drug 
Abuse  Treatment  for  Adults  in  the 
Criminal  Justice  System.  TIP  17  (1995) 
NCADI  #  BKD165 

•  Assessment  and  Treatment  of  Cocaine- 
Abusing  Methadone-Maintained  Patients, 
TIP  10  (1994)  NCADI  #  BKD157 

•  Assessment  and  Treatment  of  Patients 
With  Coexisting  Mental  Illness  and  Alcohol 
and  Other  Drug  Abuse.  TIP  9  (1994) 
NCADI  #BKDl  34 

•  Intensive  Outpatient  Treatment  for  Alcohol 
and  Other  Drug  Abuse.  TIP  8  (1994) 
NCADI  #BKD1 39 

Other  Effective  Practice  Publications: 
CSAT  Publications — 

•  Anger  Management  for  Substance  Abuse 
and  Mental  Health  Clients:  A  Cognitive 
Behavioral  Therapy  Manual  (2002) 
NCADI  #  BKD444 

•  Anger  Management  for  Substance  Abuse 
and  Mental  Health  Clients:  Participant 
Workbook  (2002)  NCADI  #  BKD445 

•  Multidimensional  Family  Therapy  for 
Adolescent  Cannabis  Users.  CYT 
Cannabis  Youth  Treatment  Series  Vol.  5 
(2002)  NCADI  #  BKD388 

•  Navigating  the  Pathways:  Lessons  and 
Promising  Practices  in  Linking  Alcohol 
and  Drug  Services  with  Child  Welfare. 
TAP  27  (2002)  NCADI  #  BKD436 

•  The  Motivational  Enhancement  Therapy 
and  Cognitive  Behavioral  Therapy 
Supplement:  7  Sessions  of  Cognitive 
Behavioral  Therapy  for  Adolescent 
Cannabis  Users.  CYT  Cannabis  Youth 
Treatment  Series  Vol.  2  (2002)  NCADI  # 
BKD385 

•  Family  Support  Network  for  Adolescent 
^     Cannabis  Users.  CYT  Cannabis  Youth 

Treatment  Series  Vol.  3  (2001)  NCADI  # 
.  BKD386 

•  Identifying  Substance  Abuse  Among 
TANF-Eligible  Families.  TAP  26  (2001) 
NCADI  #BKD410 

•  Motivational  Enhancement  Therapy  and 
Cognitive  Behavioral  Therapy  for 
Adolescent  Cannabis  Users:  5  Sessions. 
CYT  Cannabis  Youth  Treatment  Series 
Vol.  1  (2001)  NCADI  #  BKD384 

•  The  Adolescent  Community 
Reinforcement  Approach  for  Adolescent 
Cannabis  Users.  CYT  Cannabis  Youth 
Treatment  Series  Vol.  4  (2001)  NCADI  # 
BKD387 


•  Substance  Abuse  Treatment  for  Women 
Offenders:  Guide  to  Promising  Practices. 
TAP  23  (1999)  NCADI  #  BKD310 

•  Addiction  Counseling  Competencies: 
The  Knowledge,  Skills,  and  Attitudes  of 
Professional  Practice.  TAP  21  (1998) 
NCADI  #  BKD246 

•  Bringing  Excellence  to  Substance  Abuse 
Services  in  Rural  and  Frontier  America 
TAP  20  (1997)  NCADI  #  BKD220 

•  Counselor's  Manual  for  Relapse 
Prevention  with  Chemically  Dependent 
Criminal  Offenders.  TAP  19  (1996) 
NCADI  #  BKD723 

•  Urah  Buprenorphine  Curriculum  for 
Physicians  (Note:  the  Curriculum  is  in 
DRAFT  form  and  is  currently  being 
updated) 
www.buprenorphine.samhsa.gov 

•  CSAT  Guidelines  for  the  Accreditation  of 
Opioid  Treatment  Proffams 

vvww.samhsa.gov/centers/csat/content/ 
dpt/accreditation.htm 

•  Model  Policy  Guidelines  for  Opioid 
Addiction  Treatment  in  the  Medical 
Office  v^'ww.samhsa.gov/centers/csat/ 
content/dpt/model jKflicy.htm 

NIDA  Manuals— Available  through  NCADI 

•  Brief  Strategic  Familv  Therapy.  Manual 
5  (2003)  NCADI  #  BKD481 

•  Drug  Counseling  for  Cocaine  Addiction: 
The  Collaborative  Cocaine  Treatment 
Study  Model.  Manual  4  (2002)  NCADI  # 
BKD465 

•  The  NIDA  Community-Based  Outreach 
Model:  A  Manual  to  Reduce  Risk  HIV 
and  Other  Blood-Bome  Infections  in 
Drug  Users.  (2000)  NCADI  #  BKD366 

•  An  Individual  Counseling  Approach  to 
Treat  Cocaine  Addiction:  The 
Collaborative  Cocaine  Treatment  Study 
Model.  Manual  3  (1999)  NCADI  # 
BKD337 

•  Cognitive-Behaxioral  Approach:  Ttvating 
Cocaine  Addiction.  Manual  1  (1998) 
NCADI  #  BKD254 

•  Community  Reinforcement  Plus 
Vouchers  Approach:  Treating  Cocaine 
Addiction.  Manual  2  (1998)  NCADI  # 
BKD255 

NIAAA  Publications— *These  publicaUons 
are  available  in  PDF  format  or  can  be 
ordered  on-line  at  vtrww.niaaa.nih.gov/ 
publications/guides.htm.  An  order  form 
for  the  Project  MATCH  series  is  available 
on-line  at  www.niaaa.nih.gov/ 
publications/match.htm.  All 
publications  hsted  can  be  ordered 
through  the  NIAAA  Publications 
Distribution  Center.  P.O.  Box  10686, 
Rockville,  MD  20849-0686. 

•  *  Alcohol  Problems  in  Intimate 
Relationships:  Identification  and 
Intervention.  A  Guide  for  Marriage  and 
Family  Therapists  (2003)  NIH  Pub.  No. 
03-5284 

•  *  Helping  PaUenLs  with  Alcohol 
Problems:  A  Health  Practitioner's  Guide 
(2003)  NIH  Pub.  No.  03-3769 

•  Cognitive-Behavioral  Coping  Skills 
Therapy  Manual.  Project  MATCH  Series, 
Vol.  3  (1995)  NIH  Pub.  No.  94-3724 

•  Motivational  Enhancement  Therapy         • 
Manual.  Project  MATCH  Series,  Vol.  2 
(1994)  NIH  Pub.  No.  94-3723 
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Evaluation  (3rd  Ed.),  pp.  19.  22.  241. 
Thousand  Oaks,  CA:  Sage. 
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(Eds.)  (1994).  Handbook  of  Practical 
Program  Evaluation.  San  Francisco,  CA: 
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Dated:  November  13,  2003. 
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Budget,  Substance  Abuse  and  Mental  Health 
Services  Administration. 
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BILUNG  CODE  4162-2IM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Final  Standard  Service-to- 
Science  Grants  Announcement 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice  of  final  Service-to- 
Science  Grants  announcement 


summary:  On  August  21 ,  2003,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
announced  plans  to  cliange  its  approach 
to  annoimcing  and  soliciting 
applications  for  its  discretionary  grant 
programs  in  Fiscal  Year  (FY)  2004. 
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These  changes  involved  the  pubhcation 
of  four  standard  grant  announcements 
that  would  provide  the  basic  program 
design  and  application  instructions  for 
four  types  of  grants — Services  Grants, 
Infrastructure  Grants,  Best  Practices 
Planning  and  Implementation  Grants, 
and  Service-to-Science  Grants.  The  four 
announcements  were  made  available  for 
public  review  and  comment  for  60  days. 
The  comments  received  and  changes 
made  to  the  standard  grant 
announcements  are  described  in  a 
separate  Federal  Register  notice.  This 
notice  provides  the  final  text  for 
SAMHSA's  standard  Service-to-Science 
Grants  annoimcement. 

Autkority:  Sections  509,  516,  and'520A  of 
the  Public  Health  Service  Act. 

DATES:  Use  of  the  standard  Service-to- 
Science  Grants  announcement  will  be 
effective  November  21,  2003.  The 
standard  Service-to-Science  Grants 
annoimcement  must  be  used  in 
conjunction  with  separate  Notices  of 
Funding  Availability  (NOFAs)  that  will 
provide  application  due  dates  and  other 
key  dates  for  specific  SAMHSA  grant 
funding  opportunities. 


AOORESSEsI  Questions  about  SAMHSA's 
standard  S^rvice-to-Science  Grants 
announcement  may  be  directed  to  Cathy 
Friedman,  il.A.,  Office  of  Policy, 
Plaiming  amd  Budget,  5600  Fishers 
Lane,  Rooii  12C-26,  Rockville, 
Maryland,  i0857.  Fax:  (301-594-6159) 
E-mail:  cfrilBdma@samhsa.gov. 

FOR  FURTHn  INFORMATION  CONTACT: 

Cathy  Friedmem,  M.A.,  Office  of  Policy, 
Plaiming  aid  Budget,  5600  Fishers 
Lane,  Roori  12C-26,  Rockville, 
Maryland,  fe0857.  Fax:  (301-594-6159) 
E-mail:  cfripdma@samhsa.gov.  Phone: 
(301)  443-^910. 

SUPPLEMENtARY  INFORMATION:  Starting  in 
FY  2004,  SKMHSA  is  changing  its 
approach  to  annoimcing  and  soliciting 
applications  for  its  discretionary  grants. 
SAMHSA  will  publish  four  standard 
graiit  announcements  that  will  describe 
the  general  program  design  and  provide 
applicatioij  instructions  for  four  types  of 
grants — Sepices  Grants,  Infirastructure 
Grants,  Bes  t  Practices  Planning  and 
Implementation  Grants,  and  Service-to- 
Science  Grtmts.  The  text  for  the  final 
standard  S  jrvice-to-Science  Grants 
announces  lent  is  provided  below. 

Key  Dates 


The  standard  Service-to-Science 
Grants  announcement  will  be  posted  on 
SAMHSA's  Web  page 
(ivww.5ainiisa.gov)  and  will  be  available 
irom  SAMHSA's  clearinghouses  on  an 
ongoing  basis.  The  standard 
announcements  will  be  used  in 
conjxmction  with  brief  Notices  of 
Funding  Availability  (NOFAs)  that  will 
announce  the  availaMlity  of  funds  for 
specific  grant  funding  opportimities 
within  each  of  the  standard  grant 
programs  [e.g.,  Homeless  Treatment 
grants.  Statewide  Family  Network 
grants,  HIV/ AIDS  and  Substance  Abuse 
Prevention  Planning  Grants,  etc.). 

Service-to*Science  Grants— STS  04 
(Initial  Announcement) 

Catalogue  of  Federal  Domestic  Assistance 
(CFDA)  No.:  93.243  (unless  otherwise 
specified  in  a  NOFA  in  the  Federal  Register 
and  on  www.grants.gav]. 

Authority:  Sections  509,  516  and/or  520A 
of  the  Public  Health  Service  Act,  as  amended 
and  subject  to  the  availability  of  funds 
(unless  otherwise  specified  in  a  NOFA  in  the 
Federal  Register  and  on  www.grants.gov). 


Application  Deadline 


Intefgovemmentai  Review  (E.O.  12372)  

Public  Heattti  System  Impact  Statement  (PHSIS)/Singte 
State  Agency  Coordination. 


T  lis  Program  Announcement  provides  instructions  and  guidelines  for  multiple  fund- 
ing opportunities.  Application  deadlines  for  specific  ftjoding  opportunities  will  be 
published  in  Notices  of  Funding  Availability  (NOFAs)^  in  the  Federal  Register  and 
on  www.grants.gov. 

L  mers  from  State  Single  Point  of  Contact  (SPOC)  are  due  60  days  after  application 
deadline 

A  iplicants  must  send  ttie  PHSIS  to  appropriate  State  and  local  heaKh  agencies  by 
application  deadline.  Comments  from  Single  State  Agency  are  due  60  days  after 
application  deadline. 
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I.  Fimdinfl  Opportunity  Description 

A.  Introditction 

The  Substance  Abuse  and  Mental 
Health  Seivices  Administration 
(SAMHSA)  aimounces  its  intent  to 
solicit  applicationsfor  Service-to- 
Science  gmnts.  These  grants  will 
docimienuaud  evaluate  irmovative 
practices  mat  address  critical  substance 
abuse  andj  mental  health  service  gaps 
but  have  Qot  yet  been  formally 
^evaluated- Applicants  who  seek  to 
stabilize,  document,  and  evaluate 
promising  practices  for  mental  health 


and/or  substance  abuse  treatment, 
prevention,  and  support  services  should 
apply  for  awards  under  this 
announcement. 

SAMHSA  also  funds  grants  imder 
three  other  standard  grant 
announcements: 

•  Services  Grants  provide  funding  to 
implement  substance  abuse  and  mental 
health  services. 

•  /n^structure  Grants  support 
identification  and  implementation  of 
systems  changes  but  are  not  designed  to 
fund  services. 

•  Best  Practices  Planning  and 
Implementation  Grants  help 
communities  and  providers  identify 
practices  to  effectively  meet  local  needs, 
develop  strategic  plans  for 
implementing/adapting  those  practices 
and  pilot-test  practices  prior  to  full- 
scale  implementation. 

This  announcement  describes  the 
general  program  design  and  provides 
application  instructions  for  all 
SAMHSA  Service-to-Science  Grants. 
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The  availability  of  funds  for  specific 
Service-to-Science  Grants  will  be 
announced  in  supplementary  Notices  of 
Funding  Availability  (NOFAs)  in  the 
Federal  Register  and  at 
www.grants.gov— tile  Federal  grant 
announcement  Web  page. 

Typically,  funding  for  Service-to- 
Science  Grants  will  be  targeted  to 
specific  populations  and/or  issue  areas, 
which  will  be  specified  in  the  NOFAs 
The  NOFAs  wiU  also: 

•  Specify  total  funding  available  for 
the  first  year  of  the  grants  and  the 
expected  size  and  number  of  awards; 

•  Provide  the  application  deadline; 

•  Note  any  specific  program 
requirements  for  each  funding 
opportimity;  and 

•  Include  any  limitations  or 
exceptions  to  the  general  provisions  in 
this  annoimcement  (e.g.,  eligibility, 
award  size,  allowable  activities). 

It  is,  therefore,  critical  that  you 
consult  the  NOFA  as  well  as  this 
announcement  in  developing  your  grant 
application. 

B.  Expectations 

While  there  is  a  well-established 
evidence  base  for  many  behavioral 
health  practices,  critical  service  gaps 
exist  for  which  there  is  no  formal 
evidence  base.  Stakeholders  have 
developed  many  innovative  practices  to 
fill  these  gaps,  but  they  may  lack  the 
expertise  and/or  resources  to  formally 
document  and  evaluate  their  practices. 
Consequently,  it  is  not  clear  whether 
these  innovative  practices  are  effective, 
and  they  are  not  disseminated  widely. 
SAMHSA  seeks  to  encourage  continued 
development  of  evidence-based 
practices  to  fill  service  gaps  by 
documenting  and  evaluating  promising 
stakeholder-initiated  practices.  This 
program  wdll  help  organizations  that 
have  identified  promising  new  practices 
to  evaluate  and  package  those 
innovations  for  review  and  inclusion  in 
the  National  Registry  of  Effective 
Programs  (NREP)  as  well  as  for  ftirther 
research. 


1.  Program  Design 

SAMHSA  will  fund  Service-to- 
Science  grants  in  two  phases.  You  may 
apply  for  Phase  I  and  II  combined  or  for 
Phase  n  alone.  Applications  for  Phase  I 
alone  will  not  be  accepted. 

Phase  I  provides  support  for  up  to  2 
years  to  stabilize  and  document  an 
existing  practice  that  fills  an  identified 
gap.  During  Phase  I,  you  may: 

•  Further  develop  or  refine  the 
promising  practice; 

•  Develop  training  and  practice 
manuals: 


•  Train  persons  who  are 
implementing  the  practice; 

•  More  systematically  implement  the 
practice; 

•  Develop  measurement  instruments; 
and 

•  Ensure  that  the  intended  target 
population  (see  Glossary)  is  being 
reached  by  the  practice. 

The  desired  endpoint  of  Phase  I  is 
readiness  to  conduct  a  high-quality, 
systematic  evaluation. 

Phase  II  provides  support  for  1-3 
years  to  evaluate  the  success  of  the 
practice.  The  purpose  of  Phase  II  is  to 
conduct  a  high-quality,  systematic 
evaluation  to  document  short-term 
outcomes  and  demonstrate  that  the 
practice  is  worthy  of  an  experimental 
study.  On  the  basis  of  the  evaluation, 
you  may  need  to  further  refine  the 
practice  and  further  refine  the  practice 
manual.  The  evaluation  may  use  a  pre- 
post  approach,  an  open  trial  model, 
other  quasi  or  non-experimental  model, 
or  an  experimental  model. 

The  desired  endpoint  for  Phase  n  is 
readiness  to  submit  the  practice  for 
inclusion  in  SAMHSA's  NREP  and/or  to 
submit  applications  to  various  research 
institutions  for  additional  research. 

SAMHSA's  Service-to-Science  grants 
will  provide  support  to  stabilize 
practices  so  that  they  may  be 
dociunented  and  evaluated.  However, 
these  grants  are  not  intended  to  support 
development  of  entirely  new  practices. 
The  practices  must  be  in  place  and 
operational  for  at  least  one  year  prior  to 
application,  and  you  must  have  at  least 
anecdotal  evidence  that  the  practice  is 
effective. 

You  may  apply  for  a  combination  of 
Phases  I  and  II  in  a  single  grant 
application  if  you  have  identified  a 
priority  gap  for  which  a  fully  developed 
and  docvunented  practice  ciirrently  does 
not  exist. 

•  During  Phase  I,  you  will  further 
develop  and  document  the  practice. 

•  Diu-ing  Phase  II,  you  will  evaluate 
the  practice. 

At  the  conclusion  of  Phase  I, 
SAMHSA  staff  will  review  your 
progress  to  determine  whether  Phase  II 
is  warranted.  This  decision  will  be 
based  on  review  of  the  documentation 
required  by  the  end  of  Phase  I,  as 
described  under  the  Performance 
Expectations  section  below.  You  must 
provide  compelling  evidence  that  the 
practice  has  been  sufficiently  developed 
and  documented  to  be  evaluated  arid 
has  produced  positive  results. 

For  practices  that  are  already  fully 
developed,  implemented,  stabilized, 
and  docimiented  but  that  have  not  yet 
been  formally  evaluated,  you  may  apply 


for  Phase  D  only.  Applications  for  Phase 
I  alone  will  not  be  accepted. 

Depending  on  your  readiness,  you 
may  receive  a  combination  of  Phases  I 
and  n  for  a  period  of  up  to,  but  not  more 
than,  5  years.  You  may  apply  for  a 
shorter  grant  period  than  the  maximum, 
and  SAMHSA  may  award  a  grant  for  a 
shorter  time  period  than  you  request. 

2.  Establishing  Need 

Service-to-Science  grants  are  intended 
to  develop  solutions  to  widespread 
needs.  This  grant  program  is  not 
intended  to  address  a  local  community's 
need  for  funds  to  solve  a  local  problem. 
Therefore,  you  must  demonstrate  that 
the  broader  substance  abuse  and/or 
mental  health  field — ^not  just  your  local 
commimity — has  a  need  for  the  practice. 
You  must  also  show  that  no  well- 
documented  solution  to  the  problem 
exists,  and  that  your  local  community 
can  support  an  evaluation  that  will 
increase  the  knowledge  base  of  the  field. 

3.  Allowable  Activities 

Phase  I:  Practice  Development  and 
Documentation.  In  Phase  I,  you  will 
further  develop  and  document  the 
practice.  The  types  of  activities  that  may 
be  needed  and  that  are  allowable 
include,  but  are  not  limited  to,  the 
following: 

•  Strategic  planning. 

•  Convening  stakeholder  meetings. 

•  Training  of  practitioners. 

•  Efforts  to  overcome  policy  and 
funding  barriers  to  practice  stability. 

•  Development  of  an  action  plan  for 
systematizing  and  stabilizing  the 
practice. 

•  Development  of  a  practice  support 
system. 

•  Developing  needed  partnerships  for 
ongoing  implementation. 

•  Logic  model  development. 

•  Docimientation  of  core  elements  of 
the  practice. 

•  Practice  manual  development. 

•  Measurement  instrument 
development/selection. 

•  Participant  recruitment.  ^ 

•  Development  of  quality  assurance 
and  accountability  mechanisms. 

•  Implementation  and  refinement  of 
the  practice. 

•  Implementation  process  evaluation. 

•  Management  information  system 
development. 

•  Collection  of  pilot  outcome  data. 
Phase  H:  Practice  Evaluation.  During 

Phase  II,  SAMHSA  will  (if  necessary) 
continue  to  fund  implementation  of  the 
practice  being  evaluated.  Other  types  of 
allowable  activities  include,  but  are  not 
limited  to,  the  following: 

•  Convening  relevant  stakeholder 
meetings. 
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•  Alignment  of  management 
information  systems  with  data 
collection  needs. 

•  Training  evaluators. 

•  Measurement  instrument 
development/ selection. 

•  Data  collection. 

•  Database  management. 

•  Data  and  cost  analysis. 

•  Dissemination  of  results. 

•  Refinement  of  logic  model  and 
practice  manual  based  on  evaluation 
results. 

4.  Performance  Expectations 

All  grantees  will  be  expected  to  meet 
the  following  performance  requirements 
by  the  end  of  their  grant  projects. 

Phase  I.  By  the  end  of  Phase  I, 
docimientation  for  the  practice  must 
include: 

•  A  logic  model  depicting  the 
principles  and  concepts  underlying  the 
practice. 

•  A  manual  describing  the  practice  in 
detail  that  would  allow  others  to 
replicate  the  practice. 

•  Documentation  of  how  critical 
stakeholders  were  included  in  the 
development  of  the  practice. 

•  A  detailed  description  of  the 
population  that  the  practice  is  designed 
to  serve,  and  demographic 
characteristics  of  the  people  served  by 
the  practice  over  the  past  year. 

•  Documentation  tnat  tne  number  of 
people  being  served  by  the  practice  has 
been  stabilized. 

•  Documentation  of  the  number  and 
percentage  of  staff  trained  in  the 
practice,  and  a  mechanism  for  ongoing 
training  for  any  new  staff. 

•  A  process  evaluation  deihonstrating 
that  the  practice  is  in  full  operation  and 
that  a  routine  service  delivery  process  is 
in  place. 

•  Pilot  outcome  results.  {Note: 
Ck)Uection  Qf  these  data  need  not 
include  an  extensive  set  of  outcomes 
systematically  collected  on  all 
participants,  but  quantitative  project 
data  should  provide  some  indication 
that  key  outcomes  are  being  achieved.) 

Phase  II.  By  the  end  of  Phase  11,  the 
evaluation  of  the  practice  must  have 
demonstrated  that: 

•  Key  outcome  measures  have  been 
clearly  identified  and  defined. 

•  Participant  data  collection  systems 
are  in  place  that  include: 

•  Demographic  characteristics. 

•  Practice  outcomes. 

•  Service  utilization. 

•  Service  delivery  costs. 

•  Satisfaction  with  services. 

•  Demographic  characteristics  of 
participants,  as  well  as  the  types  of 
services  that  participants  have  received, 
are  consistent  with  expectations  based 
on  the  logic  model  for  the  practice. 


•  Servicf  delivery  patterns  are  stable. 

•  A  fidel  ity  scale  has  been  developed 
for  assessii  g  the  integrity  of  the 
practice,  ai  d  the  practice  has  been 
implement  id  with  fidelity  according  to 
the  scale. 

•  Systen  atically  collected  short-term 
outcome  m  sasures  indicate  meaningful 
results. 

•  Consul  ners,  family  members,  and 
other  critic  il  stakeholders  are  satisfied 
with  the  pr  actice. 

In  additii  )n,  at  the  end  of  Phase  II, 
grantees  m  ist: 

•  Demonstrate  how  consumers, 
family  meiiibers,  and  other  critical 
stakeholdei  s  participated  in  the 
evaluation  of  the  practice. 

•  Demoi  strate  now  the  practice  will 
be  sustaine  d  over  the  5  years  following 
the  end  of  I  he  grant  period. 

•  As  api  ropriate,  submit  the  practice 
to  the  SA^  HSA  National  Registiy  of 
Effective  P  ograms  (NREP). 

•  Demonstrate  the  willingness  of 
those  who  initiated  the  practice  to 
participate  in  rigorous  research  over  the 
next  5  years  [e.g.,  through  submission  of 
grant  applications  to  the  National 
Institutes  o  f  Health,  private  foundations, 
or  other  res  earch  funding  sources; 
through  foi  mal  agreements  between 
practice  in  tiators  and  researchers;  etc.) 
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Performance  Measurement 


Government  Performance  and 
of  1993  (Pub.  L.  103-62,  or 
requires  all  Federal  agencies 
prog)  am  performance  targets  and 
anni  lally  on  the  degree  to  which 
year's  targets  were  met. 
are  expected  to  evaluate 
progr^s  regularly  and  to  use 

evaluations  to  explain 
and  failures  and  justify 
funding, 
the  GPRA  requirements, 
nust  collect  performance  data 
GPRJ\  data")  from  grantees. 

required  to  report  these 
to  SAMHSA  on  a  timely 
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Specific  illy,  grantees  will  be  required 
data  on  a  set  of  required 
IS  specified  in  the  NOFA. 
collection  tools  to  be  used  for 
required  data  will  be 
the  application  kits 
by  SAMHSA's 

and  posted  on 
Web  site  along  with  each 
^oiu'  application,  you  must 

your  ability  to  collect  and 
I  lese  measures,  and  you  may 
to  provide  some  baseline 
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and  conditions  of  the  grant 
will  specify  the  data  to  be 
submittedland  the  schedule  for 


submission.  Grantees  will  be  required  to 
adhere  to  these  terms  and  conditions  of 
award. 

Applicants  should  be  aware  that 
SAMHSA  is  working  to  develop  a  set  of 
required  core  performance  measures  for 
each  of  SAMHSA's  standard  grants  (i.e.. 
Services  Grants,  Infrastructure  Grants, 
Best  Practices  Planning  and 
Implementation  Grants,  and  Service-to- 
Science  Grants).  As  this  effort  proceeds, 
some  of  the  data  collection  and 
reportingTequirements  included  in 
SAMHSA's  NOFAs  may  change.  All 
grantees  will  be  expected  to  comply 
with  any  changes  in  data  collection 
requirements  that  occur  during  the 
grantee's  project  period. 

6.  Grantee  Meetings 

You  must  plan  to  send  a  minimum  of 
two  people  (including  the  Project 
Director)  to  at  least  one  joint  grantee 
meeting  in  each  year  of  the  grant,  and 
you  must  include  funding  for  this  travel 
in  your  budget.  At  these  meetings, 
grantees  will  present  the  results  of  their 
projects  and  Federal  staff  will  provide 
technical  assistance.  Each  meeting  will 
be  3  days.  These  meetings  will  usually 
be  held  in  the  Washington,  DC,  area, 
and  attendance  is  mandatory. 

n.  Award  Information 

A.  Award  Amount 

The  NOFA  will  specify  the  expected 
award  amoimt  for  each  funding 
opportunity.  Regardless  of  the  amount 
specified  in  the  NOFA,  the  actual  award 
amount  will  depend  on  the  availability 
of  funds. 

You  may  apply  for  either  a  combined 
Phase  I  &  II  grant  or  for  a  Phase  II  only 
grant. 

•  Awards  for  Phase  I  of  the  combined 
grants  are  for  up  to  $150,000  (direct  and 
indirect  costs)  per  year  for  up  to  2  years. 

•  Awards  for  Phase  II  are  $300,000- 
$500,000  (direct  and  indirect  costs)  per 
year  for  1-3  years. 

•  Awards  for  combined  Phase  I  and  II 
grants  may  not  exceed  5  years. 

Phase  II  funding  will  be  approved 
only  if  you  provide  compelling  evidence 
that  the  practice  has  been  sufficientiy 
developed  and  documented  to  be 
evaluated  and  has  produced  positive 
results. 

Applications  with,  proposed  budgets 
that  exceed  the  allowable  amount  as 
specified  in  the  NOFA  in  any  year  of  the 
proposed  project  will  be  screened  out 
and  will  not  be  reviewed.  Aimual 
continuation  awards  will  depend  on  the 
availability  of  funds,  grantee  progress  in 
meeting  project  goals  and  objectives, 
and  timely  submission  of  required  data 
and  reports. 
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Summary  Table: 


Phase 


Total 


Activity  focus 

Practice  Devetopment  and  Documentation 
Practice  Evaluation 


Years  of 
support 


0-2 
1-3 


1-5 


Application  requirament 


Optional  . 
Required 


B.  Funding  Mechanism 

The  NOFA  will  indicate  whether 
awards  for  each  funding  opportunity 
will  be  made  as  grants  or  cooperative 
agreements  [see  the  Glossary  in 
Appendix  B  for  further  explanation  of 
these  funding  mechanisms).  For 
cooperative  agreements,  the  NOFA  will 
describe  the  nature  of  Federal 
involvement  in  project  performance  and 
specify  roles  and  responsibihties  of  - 
grantees  and  Federal  staff. 

m.  Eligibility  Infonnatioii 

A.  Eligible  Applicants 

Eligible  applicants  are  domestic 
public  and  private  nonprofit  entities. 
For  example,  State,  local  or  tribal 
governments;  public  or  private 
imiversities  and  colleges;  community- 
and  faith-based  organizations;  and  tribal 
organizations  may  apply.  The  statutory 
authority  for  this  program  precludes 
grants  to  for-profit  organizations.  The 
NOFA  will  indicate  any  limitations  on 
eligibility. 

Though  not  required,  SAMHSA 
encourages  community-based  providers 
and  independent  researchers  to  partner 
when  applying  for  Service-to-Science 
grants.  Such  partnerships  will  use  the 
■expertise  of  each  partner  to  ensure 
soimd  service  dehvery,  high-quality 
evaluation,  independent  results,  and 
relevance  of  the  evaluation  design  to 
service  delivery  outcomes. 

B.  Cost-Sharing 

Cost-sharing  [see  Glossary)  is  not 
required  in  this  program,  and 
applications  will  not  be  screened  out  on 
the  basis  of  cost-sharing.  However,  you 
may  include  cash  or  in-kind  (see 
Glossary)  contributions  in  your  proposal 
as  evidence  of  commitment  to  the 
proposed  project. 

C.  Other 

SAMHSA  applicants  must  comply 
with  certain  program  requirements, 
including: 

•  Budgetary  limitations  as  specified 
in  Sections  I.  II,  and  IV-E  of  this 
document;  and 

•  Documentation  of  nonprofit  status 
as  required  in  the  PHS  5161-1. 


You  also  must  comply  with  any 
additional  program  requirements 
specified  in  the  NOFA,  such  as  the 
required  signature  of  certain  officials  on 
the  face  page  of  the  application  and/or 
required  memoranda  of  imderstanding 
with  certain  signatories. 

Applications  that  do  not  comply  with 
the  eligibility  and  specific  program 
requirements  for  the  funding 
opportunity  for  which  the  application  is 
submitted  will  be  screened  out  and  will 
not  be  reviewed. 

IV.  Application  and  Submission 
Information 

(To  ensure  that  you  have  met  all 
submission  requirements,  a  checklist  is 
provided  for  your  use  in  Appendix  A  of 
this  document.) 

A.  Address  To  Request  Application 
Package 

You  may  request  a  complete 
application  kit  by  caUing  one  of 
SAMHSA 's  national  clearinghouses: 

•  For  substance  abuse  prevention  or 
treatment  grants,  call  the  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI)  at  1-800-729- 
6686. 

•  For  mental  health  grants,  call  the 
National  Mental  Health  Information 
Center  at  1-800-789-CMHS  (2647). 

You  also  may  download  the  required 
documents  from  the  SAMHSA  Web  site 
at  www.samhsa.gov.  Click  on  "grant 
opportunities." 

Additional  materials  available  on  this 
Web  site  include: 

•  A  technical  assistance  manual  for 
potential  .applicants; 

•  Standard  terms  and  conditions  for 
SAMHSA  grants; 

•  Guidelines  and  policies  that  relate 
to  SAMHSA  grants  [e.g.,  guidelines  on 
cultural  competence,  consumer  and 
family  participation,  and  evaluation); 
and 

•  Enhanced  instructions  for 
completing  the  PHS  5161-1  application. 

B.  Content  and  Form  of  Application 
Submission 

1.  Required  Documents 

SAMHSA  application  kits  include  the 
following  documents: 


Funding  level 
(direct  and  indkect  costs)  - 

Up  to  $150,000  per  year 
$30O,000-$SO0.0QO  per 
year 


•  PHS  5161-1  (revised  July  2000)— 
Includes  the  face  page,  budget  forms, 
assurances,  certification,  and  checklist. 
You  must  use  the  PHS  5161-1  unless 
otherwise  specified  in  the  NOFA. 
Applications  that  are  not  submitted  on 
the  required  application  form  will  be 
screened  out  and  will  not  be  reviewed. 

•  Program  Announcement  (PA) — 
Includes  instructions  for  the  grant 
application.  This  document  is  the  PA. 

•  Notice  of  Funding  Availability 
(NOFA)— Provides  specific  information 
about  availability  of  funds,  as  well  as 
any  exceptions  or  limitations  to 
provisions  in  the  PA. 

The  NOFAs  will  be  published  in  the 
Federal  Register  as  well  as  on  the 
Federal  grants  Web  site 
[www.grants.gov). 

You  must  use  all  of  the  above 
documents  in  completing  your 
application. 

2.  Required  Application  Components 

To  ensure  equitable  treatment  of  all 
applications,  SAMHSA  will  accept  only 
complete  applications  for  review.  In 
order  for  yoiu-  application  to  be 
complete,  it  must  include  the  required 
ten  application  components  (Face  Page, 
Abstract,  Table  of  Contents,  Budget 
Form,  Project  Narrative  and  Supporting 
Documentation,  Appendices, 
Assurances,  Certifications,  Disclosure  of 
Lobbying  Activities,  and  Checklist). 
Applications  that  do  not  contain  the 
required  components  will  be  screened 
out  and  will  not  be  reviewed. 

•  Face  Page— Use  Standard  Form  (SF) 
424,  which  is  part  of  the  PHS  5161-1. 
[Note:  Beginning  October  1,  2003, 
applicants  will  need  to  provide  a  Dun 
and  Bradstreet  (DUNS)  number  to  apply 
for  a  grant  or  cooperative  agreement 
fi-om  the  Federal  Government.  SAMHSA 
applicants  will  be  required  to  provide 
their  DUNS  number  on  the  face  page  of 
the  application.  Obtaining  a  DUNS 
number  is  easy  and  there  is  no  charge. 
To  obtain  a  DUNS  number,  access  the 
Dun  and  Bradstreet  Web  site  at 
www.dunandbradstreet.com  or  call  1- 
866-705-5711.  To  expedite  the  process, 
let  Dun  and  Bradstreet  know  that  you 
arc  a  public/private  nonprofit 
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organization  getting  ready  to  submit  a 
Federal  grant  application.] 

•  Abstract — Your  total  abstract 
should  be  no  longer  than  35  lines.  In  the 
first  five  lines  or  less  of  your  abstract, 
write  a  summary  of  your  project  that  can 
be  used,  if  your  project  is  funded,  in 
publications,  reporting  to  Congress,  or 
press  releases. 

•  Table  of  Contents — Include  pa^ 
numbers  for  each  of  the  major  sections 
of  your  application  and  for  each 
appendix. 

•  Budget  Fpnn— Use  SF  424A.  which 
is  part  of  the  PHS  5161-1.  Fill  out 
Sections  B,  C,  and  E  of  the  SF  424A. 

•  Project  Narratiye  and  Supporting 
Documentation — The  Project  Narrative 
describes  your  project.  It  consists  of 
Sections  A  through  D.  These  sections  in 
total  may  be  no  longer  than  25  pages. 
More  detailed  instructions  for 
completing  each  section  of  the  Project 
Narrative  are  provided  in  "Section  V — 
Application  Review  Information"  of  this 
document. 

The  Supporting  Documentation 
provides  additional  information 
necessary  for  the  review  of  your 
application.  This  supporting 
documentation  should  be  provided 
immediately  following  your  Project 
Narrative  in  Sections  E  through  H. 
There  are  no  page  limits  for  these 
sections,  except  for  Section  G,  the 
Biographical  Sketches/lob  E>escriptions. 

•  Section  £— Literature  Citations. 
This  section  must  contain  complete 
citations,  including  titles  and  all 
authors,  for  any  literature  you  cite  in 
your  application. 

•  Section  F — Budget  Justification, 
Existing  Resources,  Other  Support.  You 
must  provide  a  narrative  justification  of 
the  items  included  in  your  proposed 
budget,  as  well  as  a  description  of 
existing  resources  and  other  support 
you  expect  to  receive  for  the  proposed 
project. 

•  Section  G — Biographical  Sketches 
and  Job  Descriptions. 

•  Include  a  biographical  sketch  for 
the  Project  Director  and  other  key 
positions.  Each  sketch  should  be  2  pages 
or  lessrlf  the  person  has  not  been  hired, 
include  a  letter  of  commitment  from  the 
individual  with  a  current  biographical 
sketch. 

•  Include  job  descriptions  for  key 
persoimel.  Job  descriptions  should  be 
no  longer  than  1  page  each. 

•  Sample  sketches  and  job 
descriptions  are  listed  on  page  22,  Item 
6  in  the  Program  Narrative  section  of  the 
PHS  5161-1. 

•  Section  H— Confidentiality  and 
SAMHSA  Participant  Protection/Human 
Subjects.  Vm-A  of  this  document 
describes  requirements  for  the  ' 


*«>  •       «  ^ ' 
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protection  of  the  confidentiality,  rights 
and  safety  of  participants  in  SAMHSA- 
funded  activities.  This  section  also 
includes  guidelines  for  completing  this 
part  of  yoir  application. 

•  Appendices  1  through  5 — Use  only 
the  appendices  listed  below.  Do  not  use 
more  Uian  30  pages  for  Appendices  1,  4, 
and  5.  The|%  are  no  page  limitations  for 
Appendices  2  and  3.  Do  not  use 
appendicei  to  extend  or  replace  any  of 
the  sections  of  the  Project  Narrative 
unless  specifically  required  in  the 
NOFA.  Reyiewers  will  not  consider 
them  if  yom  do. 

•  Appendix  1 :  Letters  of  Support. 

•  Appendix  2:  Documentation  of  the 
Practice  (Ffiase  II  only  applicants). 

•  Appendix  3:  Data  Collection 
Instruments/Interview  Protocols. 

•  Appei  idix  4:  Sample  Consent 
Forms. 

•  Appei  idix  5:  Letter  to  the  SSA  (if 
applicable  see  Section  VIII-C  of  this 
docimient . 

•  Assur  inces — Non-Construction 
Programs.  Jse  Standard  Form  424B 
found  in  F  ^S  5161-1.  Some  applicants 
will  be  required  to  complete  the 
Assurance  of  Compliance  with 
SAMHSA  Charitable  Choice  Statutes 
and  Reguli  itions  Form  SMA  170.  If  this 
assurance  applies  to  a  specific  funding 
opportuni  y,  it  will  be  posted  on 
SAMHSA'  i  Web  site  with  the  NOFA 
and  provi<  ed  in  the  application  kits 
available  1 1  SAMHSA's  clearinghouse 
(NCADI). 

•  Certif  cations — Use  the 
"Certifical  ions"  forms  found  in  PHS 
5161-1. 

•  Disch  sure  of  Lobbying  Activities — 
Use  form  I JF  LLL  found  in  the  PHS 
5161-1.  F  ideral  law  prohibits  the  use  of 
appropria  ed^  funds  for  publicity  or 
propagan(  a  purposes,  or  for  the 
preparatic  a,  distribution,  or  use  of  the 
informatii  n  designed  to  support  or 
defeat  leg:  slation  pending  before  the 
Congress  i  »r  State  legislations.  This 
includes  '  grass  roots"  lobb3ang,  which 
consists  o  appeals  to  members  of  the 
public  su^esting  that  they  contact  their 

resentatives^to  indicate  their 
or  opposition  to  pending 
or  to  urge  those 
tives  to  vote  in  a  particular 


elected  rej 
support  f( 
legislatio: 
represen 
way. 

•  Ch( 
in  PHS  5 
that  you 


ist — Use  the  Checklist  found 
1-1.  The  Checklist  ensures 
ave  obtained  the  proper 
signature!,  assurances  and  certifications 
and  is  thej  last  page  of  your  application. 

3.  Application  Formatting 
Requirements 

Applic4nts  also  must  comply  with  the 
foUowingl  basic  application 
requirem(  ints.  Applications  that  do  not 


comply  with  these  requirements  will  be 
screened  out  and  will  not  be  reviewed. 

•  Text  must  be  legible. 

•  Paper  must^^  white  and  8.5"  by 
11.0"  in  size. 

•  Pages  must  be  typed  single-spaced 
with  one  column  per  page. 

•  Page  margins  must  be  at  least  one 
inch. 

•  Type  size  in  the  Project  Narrative 
cannot  exceed  an  average  of  15 
characters  per  inch  when  measured 
with  a  ruler.  (Type  size  in  charts,  tables, 
graphs,  and  footnotes  will  not  be 
considered  in  determining  compliance.) 

•  Photo  reduction  or  condensation  of 
type  cannot  be  closer  than  15  characters 
per  inch  or  6  lines  per  inch. 

•  Pages  cannot  have  printing  on  both 
sides. 

•  Page  limitations  specified  for  the 
Project  Narrative  and  Appendices 
cannot  be  exceeded. 

•  Information  provided  must  be 
sufficient  for  review. 

To  facilitate  review  of  your 
application,  follow  these  additional 
guidelines: 

•  Applications  should  be  prepared 
using  black  ink.  This  improves  tilie 
quality  of  the  copies  of  applicatfons  that 
are  provided  to  reviewers. 

•  Do  not  use  heavy  or  light-weight    ., 
paper  or  any  material  that  cannot  be 
photocopied  using  automatic 
photocopying  machines.  Odd-sized  and 
oversized  attachments,  such  as  posters, 
will  not  be  copied  or  sent  to  reviewers. 
Do  not  send  videotapes,  audiotapes,  or 
CD-ROMs. 

•  Pages  should  be  numbered 
consecutively  from  begiiming  to  end  so 
that  information  can  be  located  easily 
during  review  of  the  application.  For 
example,  the  cover  page  should  be 
labeled  "page  1,"  the  abstract  page 
should  be  "page  2,"  and  the  table  of 
contents  page  should  be  "page  3." 
Appendices  should  be  labeled  and 
separated  from  the  Project  Narrative  and 
budget  section,  and  the  pages  should  be 
nimibered  to  continue  in  the  sequence. 

C.  Submission  Dates  and  Times 

Deadlines  for  submission  of 
applications  for  specific  funding 
opportunities  will  be  published  in  the 
NOFAs  in  the  Federal  Register  and 
posted  on  the  Federal  grants  Web  site^ 
(http://www.grants.gov). 

Your  application  must  be  received  by 
the  application  deadline.  Applications 
received  after  this  date  must  have  a 
proof-of-mailing  date  from  the  carrier 
dated  at  least  1  week  prior  to  the  due 
date.  Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

You  will  be  notified  by  postal  mail 
that  your  application  has  been  received. 


Applications  not  received  by  the 
application  deadline  or  not  postmarked 
by  a  week  prior  to  the  application 
deadline  will  be  screened  out  and  will 
not  be  reviewed. 

D.  Intergovemmental  Review  (E.O. 
12372)  Requirements 

Executive  Order  12372,  as 
implemented  through  Department  of 
Health  and  Human  Services  (DHHS) 
regulation  at  45  CFR  Part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  Instructions  for  this  review 
are  included  in  Section  Vni-B  of  this 
document.  Section  Vni-C  provides 
instructions  for  the  Public  Health 
System  Impact  Statement  (PHSIS)  and 
submission  of  comments  from  the 
Single  State  Agency  (SSA). 

E.  Funding  Limitations/Restrictions 

Cost  principles  describing  allowable 
and  unallowable  expenditures  for 
Federal  grantees,  including  SAMHSA 
grantees,  are  provided  in  the  following 
documents: 

•  Institutions  of  Higher  Education- 
OMB  Circular  A-21 

•  State  and  Local  Governments:  OMB 
Circular  A-87 

•  Nonprofit  Organizations:  ON4B 
Circular  A-122 

•  Appendix  E  Hospitals:  45  CFR  part 
74 

In  addition,  SAMHSA  Service-to- 
Science  grant  funds  may  not  be  used  to: 

•  Pay  for  any  lease  beyond  the  project 
period. 

•  Provide  services  to  incarcerated 
populations  (defined  as  those  persons  in 
jail,  prison,  detention  facilities,  or  in 
custody  where  they  are  not  tee  to  move 
about  in  the  commimity). 

•  Pay  for  the  purchase  or  construction 
of  any  building  or  structure  to  house 
any  part  of  the  program.  (Applicants 
may  request  up  to  $75,000  for 
renovations  and  alterations  of  existing 
facilities,  if  necessary  and  appropriate  to 
the  project.) 

•  Provide  residential  or  outpatient 
treatment  services  when  the  facility  has 
not  yet  been  acquired,  sited,  approved, 
and  met  all  requirements  for  hiunan 
habitation  and  services  provision. 
(Expansion  or  enhancement  of  existing 
residential  services  is  permissible.) 

•  Pay  for  housing  other  than 
residential  mental  health  and/or 
substance  abuse  treatment. 

•  Provide  inpatient  treatment  or 
hospital-based  detoxification  services. 
Residential  services  are  not  considered 
to  be  inpatient  or  hospital-based 
services. 

•  Pay  for  incentives  to  induce  clients 
to  enter  treatment.  However,  a  grantee 
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or  treatment  provider  may  provide  up  to 
$20  or  equivalent  (couftons.  bus  tokens, 
gifts,  childcare.  and  vouchers)  to  clients 
as  incentives  to  participate  in  required 
data  collection  follow-up.  This  amount 
may  be  paid  for  participation  in  each 
required  interview. 

•  Implement  syringe  exchange 
programs,  such  as  the  purchase  and 
distribution  of  syringes  and/or  needles. 

•  Pay  for  pharmacologies  for  HIV 
anUretroviral  therapy,  sexually 
transmitted  diseases  (STDs)/sexually 
transmitted  illnesses  (STI),  TB,  and 
hepatitis  B  and  C,  or  for  psychotropic 
drugs. 

F.  Other  Submission  Requirements 

1.  Where  To  Send  Applications 

Send  applications  to  the  foUowing 
address:  Substance  Abuse  and  Mental 
Health  Services  Administration,  Office 
of  Program  Services,  Review  Branch, 
5600  Fishers  Lane,  Room  17-89, 
Rockville,  Maryland,  20857. 

Be  sure  to  include  the  funding 
annoimcement  number  from  the  NOFA 
in  item  niunber  10  on  the  face  page  of 
the  application.  If  you  require  a  phone 
niunber  for  delivery,  you  may  use  (301) 
443-4266. 

2.  How  To  Send  Applications 

Mail  an  original  application  and  2 
copies  (including  appendices)  to  the 
mailing  address  provided  above.  The 
original  and  copies  must  not  be  bound. 
Do  not  use  staples,  paper  clips,  or 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted. 

You  must  use  a  recognized 
commercial  or  governmental  carrier. 
Hand  carried  applications  wiU  not  be 
accepted.  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

V.  Application  Review  Information 

A.  Evaluation  Criteria 

Yoiu-  application  will  be  reviewed 
and  scored  according  to  the  quality  of 
your  response  to  the  requirements  listed 
below  for  developing  the  Project 
Narrative  (Sections  A-D).  These 
sections  describe  what  you  intend  to  do 
with  your  project. 

•  In  developing  the  Project  Narrative 
section  of  your  application,  use  these 
instructions,  which  have  been  tailored 
to  this  program.  These  are  to  be  used 
instead  of  the  "Program  Narrative" 
instructions  found  in  the  PHS  5161-1. 

•  You  must  use  the  foiu  sections/ 
headings  listed  below  in  developing 
yom-  Project  Narrative.  Be  sure  to  place 
the  required  information  in  the  correct 
section,  or  it  will  not  be  considered. 
Your  appUcation  will  be  scored 


according  to  how  well  you  address  the 
requirements  for  each  section. 

•  Reviewers  will  be  looking  for 
evidence  of  cultural  competence  in  each 
secticm  of  the  Project  Narrative.  Points 
will  be  assigned  based  on  how  well  you 
address  the  cultural  competence  aspects 
of  the  evaluation  criteria.  SAMHSA's 
guidelines  for  cultiwal  competence  can 
be  found  on  the  SAMHSA  Web  site  at 
http://www.samhsa.gov.  Click  on  "Grant 
Opportunities. ' ' 

•  The  Supporting  Documentation  you 
provide  in  Sections  E-H  and 
Appendices  1  through  5  will  be 
considered  by  reviewers  in  assessing 
your  response,  along  with  the  material 
in  the  I*roject  Narrative. 

•  The  niunber  of  points  after  each 
beading  below  is  the  maximum  number 
of  points  a  review  committee  may  assign 
to  that  section  of  your  Project  Narrative. 
Bullet  statements  in  each  section  do  not 
have  points  assigned  to  them.  They  are 
provided  to  invite  the  attention  of 
applicants  and  reviewers  to  important 
areas  within  each  section. 

Section  A:  Statement  of  Need  (15 
points) 

•  Describe  the  problem  the  project 
will  address.  Describe  the  national 
significance  of  the  problem. 
Documentation  of  need  may  come  from 
a  variety  of  qualitative  and  quantitative 
sources  in  the  professional  literature. 
The  quantitative  data  could  also  come 
from  national  data  available  regarding 
mental  health  and  substance  use  needs, 
gaps,  and  priorities.  For  example: 

•  Applications  focusing  on  substance 
abuse  might  draw  from  SAMHSA's 
National  Household  Survey  on  Drug  Use 
and  Health  (NHSDUH);  Drug  Abuse 
Warning  Network  (DAWN);  and  Drug 
and  Alcohol  Services  Information 
System  (DASIS),  which  includes  the 
Treatment  Episode  Data  Set  (TEDS). 

•  Applications  focusing  on  mental 
health  might  draw  on  data  available 
from  the  National  Association  of  State 
Mental  Health  Program  Directors 
(NASMHPD),  SAMHSA 
(http://www.samhsa.gov/cmhs/ 
MentalHealthStatistics),  or  other 
sources. 

Qualitative  sources  may  also  include 
conclusions  of  conferences  and  events 
of  national  significance. 

•  Describe  the  target  population  for 
the  practice,  including  demographic 
information.  Discuss  the  target 
population's  language,  beliefs,  norms 
and  values,  as  well  as  socioeconomic 
factors  that  must  be  considered  in 
delivering  programs  to  this  population 

•  Review  the  literature  that 
demonstrates  a  need  to  develop  or  adapt 
an  effective  practice  for  the  target 


65814 


Federal  Reghrter/VoL  M.M  >.  225/Fiiday.  Noyember,  21«-.3nd37J!iIoticas^. 


popiilation.  Demonstrate  through  the 
literature  review  that  current  evidence- 
based  approaches  to  the  problem  do  not 
exist  or  have  not  been  evaluated  for  the 
specific  target  populations,  or  that 
approaches  of  greater  clinical  or  cost 
eTOCtiveness  are  needed. 

•  Demonstrate  that  the  need  in  the 
community  in  which  the  project  will  be 
carried  out  is  of  siifficient  mt^itude 
that  an  adequate  evaluation  of  the 
practice  can  be  conducted.  To  the  extent 
possible,  use  locally  generated  data  or 
State  data  such  as  that  available  through 
State  needs  assessments. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  B:  Proposed  Approach  (30 
points) 

•  Describe  the  practice  proposed  for 
evaluation.  Dociunent  that  the  practice 
has  been  In  place  and  operational  for  at 
least  one  year  prior  to  the  application 
due  date. 

•  Describe  how  the  proposed  practice 
will  respond  to  the  needs  described  in 
Section  A  of  your  Project  Narrative. 

•  Discuss  the  potential  effectiveness 
of  the  practice  proposed  for  evaluation. 
Why  has  this  practice  been  selected? 
Present  the  theoretical  underpinnings, 
core  principles,  and  major  assumptions 
of  the  proposed  practice.  Outline  the 
key  operational  elements  of  the  practice 
and  summarize  any  relevant  literature. 

•  Identify  any  necessary  collaborators 
on  the  project,  including  Uieir  roles  and 
responsibilities.  Demonstrate  their 
commitment  to  the  project.  Include 
letters  of  support  in  Appendix  1:  Letters 
of  Support. 

•  Describe  your  experience  with 
similar  collaborative  projects,  and 
explain  why  you  believe  you  will  be 
able  to  sustain  this  collaboration 
throughout  the  project  period. 

•  uapplying  for  combined  Phase  I 
and  n,  describe  the  extent  to  which  the 
practice  has  been  previously  developed, 
implemented,  stabilized,  and 
documented.  Include  a  description  of 
the  extent  to  which  the  support  system 
needed  for  full  implementation  of  the 
proposed  practice  is  in  place — e.g., 
community  collaboration  and  consensus 
building;  alignment  of  management 
information  systems,  policies,  and 
funding  mechanisms;  documentation  of 
core  elements  of  the  practice;  reliable 
recruitment  and  intake  procedures; 
quality  assurance  and  accountability 
mechanisms;  training  and  overall 
readiness  of  those  implementing  the 
practice;  and  involvement  of  families 
and  consumers  in  the  project. 

•  If  applying  for  Phase  n  only,  show 
that  the  practice  is  ready  for  systematic 
evaluation  by  providing  docmnentation. 


in  Append!  c  2,  that  includes  all  of  the 
following: 

•  A  logic  model  depicting  the 
principles  a  nd  concepts  underlying  the 
practice. 

•  A  copy  of  the  Title  Page  and  Table 
of  Contents  for  a  manual  describing  the 
practice  in  aetail  that  would  allow 
others  to  replicate  the  practice,  and 
details  on  b  dw  the  manual  can  be 
acquired. 

•  Docum  mtation  of  how  critical 
stakeholder  5  were  included  in  the 
developmei  it  of  the  practice. 

•  A  detailed  description  of  the 
population  that  the  practice  is  designed 
to  serve,  ann  demographic 
characteristics  of  the  people  served  by. 
the  practice  over  the  past  year. 

•  DemoiKtration  of  stability  in  the 
number  of  people  being  served  by  the 
practice. 

•  Docun^entation  that  staff  are  trained 
in  the  pracSce  (via  the  number  and 
percentage  pf  staff  trained),  and  a 
mechanisml  for  ongoing  training  for  any 
new  staff. 

•  Evidenjce  demonstrating  that  the 
practice  is  in  full  operation  and  that  a 
routine  seryice  delivery  process  is  in 
place. 

•  Pilot  outcome  results.  (Note: 
Collection  of  these  data  need  not 
include  an  extensive  set  of  outcomes 
systematically  collected  on  all 
participant^,  but  quantitative  project 
data  should  provide  some  indication 
that  key  oi^comes  are  being  achieved.) 

•  PreseiK  the  goals  and  measurable 
objectives  ii  the  project.  Describe  why 
the  practice  can  better  be  evaluated  for 
effectiveness  following  completion  of 
the  grant  activities.  For  applications  that 
include  Pbkse  I,  include  in  your 
description  how  achievement  of  yoiu 
goals  will  mlfill  the  Performance 
Expectations  cited  in  Section  I-B  of  this 
docimient.j 

•  Describe  the  action  steps  to 
accomplislk  the  goals  and  objectives. 
Demonstrate  that  the  action  steps  will 
lead  to  sucr^essful  accomplishment  of 
the  goals  smd  objectives. 

•  Descripe  the  potential  barriers  to 
successful  conduct  of  the  proposed 
project  an^  how  you  will  overcome 
them. 

Descriie  how  the  proposed  project 
will  addre  is  issues  of  age,  race/ 
ethnicity.  Culture,  language,  sexual 
orientatioi ,  disability,  literacy,  and 
gender  in  he  target  population. 

the  NOFA  ror  any  additional 


•  Check 
requireme  its. 


Evaluation  Design  and 
■ "  points) 


Section  C 
Analysis  (40  ^ 

•  Describe  in  detail  your  evaluation 
design  for  determining  the  effectiveness 


of  the  practice.  For  applications  that 
include  Phase  I,  describe  your  process 
evaluation  to  determine  that  the  practice 
is  in  full  operation,  as  well  as  how  you 
will  track  the  number  and  percentage  of 
staff  fully  trained  in  the  practice. 

•  Describe  the  process  and  outcome 
evaluation  protocols  you  intend  to  use. 
Include  in  Appendix  3  evaluation 
instruments  to  be  used.  Describe  any 
literature  or  pilot  testing  done  to  verify 
the  validity  and  reliability  of  the 
instruments  to  be  used  or  how  you  plan 
to  develop  the  instruments  during  the 

grant  periocl- 

•  Discuss  the  reliability  and  validity 
of  evaluation  methods  and  instrument(s) 
in  terms  of  the  gender/age/culture  of  the 
target  population. 

•  Describe  how  you  will  develop  and 
manage  a  database  management  system 
to  record  participant  demographic 
characteristics,  practice  outcomes, 
service  utilization,  practice  costs,  and 
satisfaction  of  stakeholders  with  the 
practice. 

•  Describe  how  the  integrity  of  the 
practice  will  be  assessed  using  a  fidelity 
(see  Glossary)  scale.  If  no  fidelity  scale 
ciirrently  exists  for  the  practice, 
describe  the  process  by  which  you  will 
develop  one  during  the  grant  period. 
Describe  how  you  will  document  and 
assess  changes  to  the  model  that  occur 
throughout  the  project. 

•  Document  yovi  ability  to  collect 
and  report  on  the  required  performance 
measures  as  specified  in  the  NOFA, 
including  data  required  by  SAMHSA  to 
meet  GPRA  requirements.  Specify  and 
justify  any  additional  measures  you 
plan  to  use  for  your  grant  project. 

•  Describe  how  you  win  analyze  the 
data  collected.  Include  any  analyses  that 
will  be  done  to  determine  the 
effectiveness  of  the  practice  for  diverse 
subgroups,  as  well  as  the  satisfaction  of 
various  stakeholder  groups  with  the 
practice. 

•  Describe  how  yoiu  process 
evaluation  will  document  the  role  of 
critical  stakeholders  in  the  development 
and/or  evaluation  of  the  practice. 

•  Check  the  NOFA  for  any  additional 
requirements. 

Section  D:  Management  Plan  and 
Staffing  (15  points) 

•  Provide  a  realistic  time  line  for  the 
project  (chart  or  graph)  showing  key 
activities,  milestones,  and  responsible 
staff.  [Note:  The  time  line  should  be  part 
of  the  Project  Narrative.  It  should  not  be 
placed  in  an  appendix.] 

•  Discuss  the  capabilify  and 
experience  of  the  applicant  organization 
and  other  participating  organizations 
with  similar  projects  and  populations, 
including  experience  in  providing 
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culturally  appropriate/competent 
services. 

»  Provide  a  list  of  staff  members  who 
will  conduct  the  project,  showing  the 
role  of  each  and  their  level  of  effort  and 
qualifications.  Include  the  Project 
Director  and  other  key  personnel,  such 
as  evaluators  and  database  management 
personnel. 

•  Describe  the  racial/ethnic 
characteristics  of  key  staff  and  indicate 
if  any  are  members  of  the  target 
population/community.  If  the  target 
population  is  multi-linguistic,  indicate 
if  the  staffing  pattern  includes  bilingual 
and  bicultural  individuals. 

•  If  you  plan  to  include  an  advisory 
body  in  your  project,  describe  its 
membership,  roles  and  functions,  and 
frequency  of  meetings. 

•  Describe  the  resources  available  for 
the  proposed  project  (e.g.,  facilities, 
equipment),  and  provide  evidence  that 
resources  are  adequate  for  conducting  a 
high-quality  evaluation  of  the  identified 
practice. 

•  Check  the  NOPA  for  any  additional 
requirements. 

Note:  Although  the  budget  for  the  proposed 
project  is  not  a  review  criterion,  the  review 
group  will  be  asked  to  comment  on  the 
appropriateness  of  the  budget  after  the  merits 
of  the  application  have  been  considered. 

B.  Review  and  Selection  Process 

SAMHSA  applications  are  peer- 
reviewed  according  to  the  review 
criteria  listed  above.  For^those  programs 
where  the  individual  award  is  over 
$100,000,  applications  must  also  be 
reviewed  by  the  appropriate  National 
Advisory  Council. 

C.  Award  Criteria 

Decisions  to  fund  a  grant  are  based 
on: 

•  The  strengths  and  weaknesses  of 
the  application  as  identified  by  the  peer 
review  committee  and  approved  by  the 
appropriate  National  Advisory  Coimcil; 
and 

•  Availability  of  funds. 

VI.  Award  Administration  Information 

A.  Award  Notices  ~ 

After  your  application  has  been 
reviewed,  you  will  receive  a  letter  from 
SAMHSA  through  postal  mail  that 
describes  the  general  results  of  the 
review,  including  the  score  that  your 
application  received. 

If  you  are  approved  for  funding,  you 
will  receive  an  additional  notice,  the 
Notice  of  Grant  Award,  signed  by 
SAMHSA's  Grants  Management  Officer. 
The  Notice  of  Grant  Award  is  the  sole 
obligating  document  that  allows  the 
grantee  to^receive  Federal  funding  for 


work  on  the  grant  project.  It  is  sent  by 
postal  mail  and  is  addressed  to  the 
contact  person  listed  on  the  face  page  of 
the  application. 

If  you  are  not  funded,  you  can  re- 
apply if  there  is  another  receipt  date  for 
the  program. 

8.  Administrative  and  National  Policy 
Requirements 

•  You  must  comply  with  terms  and 
conditions  of  the  grant  award.  Standard 
SAMHSA  terms  and»conditions  are 
available  on  SAMHSA's  Web  site 
[www.samhsa.gov). 

•  Depending  on  the  nature  of  the 
specific  funding  opportimity  and/or  the 
proposed  project  as  identified  during 
review,  additional  terms  and  conditions 
may  be  identified  in  the  NOFA  or 
negotiated  with  the  grantee  prior  to 
grant  award.  These  may  include,  for 
example: 

•  Actions  required  to  be  in 
compliance  with  human  subjects 
requirements; 

•  Requirements  relating  to  additional 
data  collection  and  reporting; 

•  Requirements  relating  to 
participation  in  a  cross-site  evaluation; 
or 

•  Reqiurements  to  address  problems 
identified  in  review  of  the  application. 

•  You  will  be  held  accoimtable  for 
the  information  provided  in  the 
application  relating  to  performance 
targets.  SAMHSA  program  officials  will 
consider  your  progress  in  meeting  goals 
and  objectives,  as  well  as  your  failiures 
and  strategies  for  overcoming  them, 
when  making  an  annual 
recommendation  to  continue  the  grant 
and  the  amount  of  any  continuation 
award.  Failure  to  meet  stated  goals  and 
objectives  may  result  in  suspension  or 
termination  of  the  grant  award,  or  in 
reduction  or  withholding  of 
continuation  awards. 

•  In  an  effort  to  improve  access  to 
funding  opportunities  for  applicants, 
SAMHSA  is  participating  in  the  U.S. 
Department  of  Health  and  Himian 
Services  "Survey  on  Ensuring  Equal 
Opportunity  for  Applicants."  This 
simrey  is  included  in  the  application  kit 
for  SAMHSA  grants.  Applicants  are 
encoiu-aged  to  complete  the  survey  and 
return  it,  using  the  instructions 
provided  on  the  survey  form. 

C.  Reporting  Requirements 

1.  Progress  and  Financial  Reports 

•  Grantees  must  provide  annual  and 
final  progress  reports.  The  final  progress 
report  must  summarize  information 
from  the  annual  reports,  describe  the 
accomplishments  of  the  project,  and 
describe  next  steps  for  implementing 


plans  developed  during  the  grant 
period. 

•  Grantees  must  provide  annual  and 
final  financial  status  reports.  These 
reports  may  be  included  as  separate 
sections  of  annual  and  final  progress 
reports  or  can  be  separate  documents. 
Because  SAMHSA  is  extremely 
interested  in  ensuring  that  treatment  or 
prevention  service  efforts  are  sustained, 
your  financial  reports  should  explain 
plans  to  ensure  the  sustainabihty  [see 
Glossary)  of  efforts  initiated  under  this 
grant.  Initial  plans  for  sustainability 
should  be  described  in  year  1  of  the 
grant.  In  each  subsequent  year,  yoii 
should  describe  the  status  of  the  project, 
successes  achieved  and  obstacles 
encountered  in  that  year. 

•  SAMHSA  will  provide  guidelines 
and  requirements  for  these  reports  to 
grantees  at  the  time  of  award  and  at  the 
initial  grantee  orientation  meeting  after 
award.  SAMHSA  staff  will  use  the 
information  contained  in  the  reports  to 
determine  the  grantee's  progress  toward 
meeting  its  goals. 

2.  Government  Performance  and  Results 
Act  (GPRA) 

The  Government  Performance  and 
Results  Act  (GPRA)  mandates 
accoimtability  and  performance-based 
management  by  Federal  agencies.  To 
meet  the  GPRA  requirements,  SAMHSA 
must  collect  performance  data  (i.e., 
"GPRA  data")  from  grantees.  These 
requirements  will  be  specified  in  the 
NOFA  for  each  funding  opportunity. 

3.  Publications 

If  you  are  funded  under  this  grant 
program,  you  are  required  to  notify  the 
Government  Project  Officer  (GPO)  and' 
SAMHSA's  Publications  Clearance 
Officer  (301-443-8596)  of  any  materials 
based  on  the  SAMHSA-funded  project 
that  are  accepted  for  publication. 

In  addition,  SAMHSA  requests  that 
grantees: 

•  Provide  the  GPO  and  SAMHSA 
Publications  Clearance  Officer  with 
advance  copies  of  publications. 

•  Include  acknowledgment  of  the 
SAMHSA  grant  program  as  the  source  of 
funding  for  the  project. 

•  Include  a  disclaimer  stating  that  the 
views  and  opinions  contained  in  the 
publication  do  not  necessarily  reflect 
those  of  SAMHSA  or  the  U.S. 
Department  of  Health  and  Human 
Services,  and  should  not  be  construed 
as  such. 

SAMHSA  reserves  the  right  to  issue  a 
press  release  about  any  publication 
deemed  by  SAMHSA  to  contain 
information  of  program  or  policy 
significance  to  the  substance  abuse 
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treatment/substance  abuse  prevention/ 
mental  health  services  community. 

Vn.  Agency  Contacts 

-  The  NOFAs  provide  contact 
information  for  questions  about  program 
issues. 

For  questions  on  grants  management 
issues,  contact:  Stephen  Hudak,  Office 
of  Program  Services,  Division  of  Grants 
Management,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
5600  Fishers  Lane,  Rockwall  II  6th 
Floor,  Rockville,  MD  20857,  (301)  443- 
9666.  shudak@samhsa.gov. 

Vm.  Other  Information 

A.  Human  Subjects  Protection 

You  must  describe  your  procedures 
relating  to  Confidentiality  and  the 
Protection  of  Human  Subjects 
Regiilations  in  Section  H  of  your 
application,  using  the  guidelines 
provided  below.  Problems  with 
confidentiality  and  protection  of  human 
subjects  identified  during  peer  review  of 
your  application  may  result  in  the  delay 
of  funding. 

Confidentiality  and  Participant 
Protection 

All  applicants  must  address  each  of 
the  following  elements  relating  to 
confidentiality  and  participant 
protection.  You  must  describe  how  you 
will  address  these  requirements. 

1.  Protect  Clients  and  Staff  From 
Potential  Risks 

•  Identify  and  describe  any 
foreseeable  physical,  medical, 
psychological,  social,  and  legal  risks  or 
potential  adverse  effects  as  a  result  of 
the  project  itself  or  any  data  collection 
activity. 

•  Describe  the  procedures  you  will 
follow  to  minimize  or  protect 
participants  against  potential  risks, 
including  risks  to  confidentiality. 

•  Identify  plans  to  provide  guidance 
and  assistance  in  the  event  there  are 
adverse  effects  to  participants. 

•  Where  appropriate,  describe 
alternative  treatments  and  procedures 
that  may  be  beneficial  to  the 
participants.  If  you  choose  not  to  use 
these  other  beneficial  treatments, 
provide  the  reasons  for  not  using  them. 

2.  Fair  Selection  of  Participants 

•  Describe  the  target  population(s)  for 
the  proposed  project.  Include  age, 
gender,  and  racial/ethnic  back^ound 
and  note  if  the  population  includes 
homeless  youth,  foster  children, 
children  of  substance  abusers,  pregnant 
women,  or  other  targeted  groups. 

•  Explain  the  reasons  for  including 
groups  of  pregnant  women,  children. 


people  witl  mental  disabilities,  people 
in  institutic  ns,  prisoners,  and 
individuals  who  are  likely  to  be 
particularly  vulnerable  to  HIV/ AIDS. 

•  Explain  the  reasons  for  including  or 
excluding  participants. 

•  Explaiii  how  you  will  recruit  and 
select  participants.  Identify  who  will 
select  parii(^ipants. 

3.  Absence 


pix 
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volunteer  participants 
that  they  may  receive 
services  intervention  even  if  they  do  not 
n  or  complete  the  data 
c  omponent  of  the  project. 


4.  Data  Col  ection 

•  Identif  r  from  whom  you  will  collect 
data  [e.g.,  £  om  participants  themselves, 
family  men  ibers,  teachers,  others). 
Describe  the  data  collection  procediu«s 
and  specify  the  sources  for  obtaining 
data  [e.g.,  school  records,  interviews, 
psychological  assessments, 
questionnaires,  observation,  or  other 
sources).  Where  data  are  to  be  collected 
through  observational  techniques, 
questioimalres,  interviews,  or  other 
direct  meaits,  describe  the  data 
collection  setting. 

•  Identinr  what  type  of  specimens 
(e.g.,  urinejblood)  will  be  used,  if  any. 
State  if  theinaterial  will  be  used  just  for 
evaluation  br  if  other  use(s)  will  be 
made.  Also,  if  needed,  describe  how  the 
material  will  be  monitored  to  ensure  the 
safety  of  participants. 

•  Provid^  in  Appendix  3:  Data 
Collection  instruments/Interview 
Protocols,  copies  of  all  available  data 
collection  aistruments  and  interview 
protocols  that  you  plan  to  use. 

5.  Privacy  and  Confidentiality 

•  Explain  how  you  will  ensure 
privacy  an(  1  confidentiality.  Include 
who  will  ci  lUect  data  and  how  it  will  be 
collected. 

•  Descri)e: 

•  How  y  Du  will  use  data  collection 
instrument  s. 

•  Where  data  will  be  stored. 

•  Who  will  or  will  not  have  access  to 
informatio  i. 

•  How  t  le  identity  of  participants 
will  be  kep  t  private,  for  example, 
through  th^  use  of  a  coding  system  on 
data  recorc  s,  limiting  access  to  records. 


or  storing  identifiers  separately  fi-om 
data. 

Note:  If  applicable,  grantees  must  agree  to 
maintain  the  confidentiality  of  alcohol  and 
drug  abuse  client  records  according  to  the 
provisions  of  Title  42  of  the  Ck)de  of  Federal 
Regulations,  Part  n. 

6.  Adequate  Consent  Procedures 

•  List  what  information  will  be  given 
to  people  who  participate  in  the  project. 
Include  the  type  and  purpose  of  their 
participation.  Identify  the  data  that  will 
be  collected,  how  the  data  will  be  used, 
and  how  you  will  keep  the  data  private. 

•  State: 

•  Whether  or  not  their  participation  is 
voluntary. 

•  Their  right  to  leave  the  project  at 
any  time  without  problems. 

•  Possible  risks  from  participation  in 
the  project. 

•  Plans  to  protect  clients  fi-om  these 
risks. 

■  Explain  how  you  will  get  consent 
for  youth,  the  elderly,  people  with 
limited  reading  skills,  and  people  who 
do  not  use  English  as  their  first 
language. 

Note:  If  the  project  poses  potential 
physical,  medical,  psychological,  legal,  social 
or  other  risks,  you  must  obtain  written 
informed  consent.  ^ 

•  Indicate  if  you  will  obtain  informed 
consent  from  participants  or  assent  fi-om 
minors  along  with  consent  from  their 
parents  or  legal  guardians.  Describe  how 
the  consent  wilbbe  documented.  For 
example:  Will  you  read  the  consent 
forms?  Will  you  ask  prospective 
participants  questions  to  be  siu-e  they 
imderstand  the  forms?  Will  you  give 
them  copies  of  what  they  sign? 

•  Include,  as  appropriate,  sample 
consent  forms  that  provide  for:  (1) 
Informed  consent  for  participation  in 
service  intervention;  (2)  informed 
consent  for  participation  in  the  data 
collection  component  of  the  project;  and 
(3)  informed  consent  for  the  exchange 
(releasing  or  requesting)  of  confidential 
information.  The  sample  forms  must  be 
included  in  Appendix  4,  "Sample 
Consent  Forms",  of  your  application.  If 
needed,  give  English  translations. 

Note:  Never  imply  that  the  participant 
waives  or  appears  to  waive  any  legal  rights, 
may  not  end  involvement  with  the  project,  or 
releases  your  project  or  its  agents  from 
liability  for  negligence. 

•  Describe  if  separate  consents  will  be 
obtained  for  different  stages  or  parts  of 
the  project.  For  example,  will  they  be 
needed  for  both  participant  protection 
in  treatment  intervention  and  for  the 
collection  and  use  of  data? 

•  Additionally,  if  other  consents  (e.g., 
consents  to  release  information  to  others 
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or  gather  information  from  others)  will 
be  used  in  your  project,  provide  a 
description  of  the  consent;.  Will 
individuals  who  do  not  consent  to 
having  individually  identifiable  data 
collected  for  evaluation  piuposes  be 
allowed  to  participate  in  the  project? 

7.  Risk/Benefit  Discussion 

Discuss  why  the  risks  are  reasonable 
compared  to  expected  benefits  and 
importance  of  the  knowledge  from  the 
project. 

Protection  of  Human  Subjects 
Regulations 

All  applicants  for  Service-to-Science 
grants  must  comply  with  the  Protection 
of  Human  Subjects  Regulations  (45  CFR 
part  46). 

Applicants  must  describe  the  process 
for  obtaining  Institutional  Review  Board 
(IRB)  approval  fully  in  their 
applications.  While  IRB  approval  is  not 
required  at  the  time  of  grant  award,  you 
will  be  required,  as  a  condition  of 
awcu-d,  to  provide  the  dociunentation 
that  an  Assurance  of  Compliance  is  on 
file  with  the  Office  for  Human  Research 
Protections  (OHRP)  and  that  IRB 
approval  has  been  received  prior  to 
enrolling  any  participants  in  the 
proposed  project. 

Additional  information  about 
Protection  of  Hiunan  Subjects 
Regulations  can  be  obtained  on  the  Web 
at  http://ohrp.osophs.dhhs.gov.  You 
may  also  contact  OHRP  by  e-mail 
(ohrp@osophs.dhhs.gov)  or  by  phone 
(301-496-7005). 

B.  Intergovernmental  Review  (E.O. 
12372)  Instructions 

Executive  Order  12372,  as 
implemented  through  Department  of 
Health  and  Human  Services  (DHHS) 
regulation  at  45  CFR  part  100,  sets  up 
a  system  for  State  and  local  review  of 
applications  for  Federal  financial 
assistance.  A  current  listing  of  State 
Single  Points  of  Contact  (SPOCs)  is 
included  in  the  application  kit  and  can 
be  downloaded  from  the  Office  of 
Management  and  Budget  (OMB)  Web 
site  at  www.whitehouse.gov/omb/grants/ 
spoc.html. 

•  Check  the  list  to  determine  whether 
your  State  participates  in  this  program. 
You  do  not  need  to  do  this  if  you  are 

a  federally  recognized  Indian  tribal 
government. 

•  If  your  State  participates,  contact 
your  SPOC  as  early  as  possible  to  alert 
him/her  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process. 

•  For  proposed  projects  serving  more 
than  one  State,  you  are  advised  to 


contact  the  SPOC  of  each  affiliated 
State. 

•  The  SPOC  should  send  any  State 
review  process  recommendations  to  the 
following  address  within  60  days  of  the 
application  deadline:  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Office  of  Program 
Services,  Review  Branch,  5600  Fishers 
Lane,  Room  17-89,  Rockville,  Maryland, 
20857,  ATTN:  SPOC— Funding 
Announcement  No.  [fill  in  pertinent 
funding^pportunity  number  from  the 
NOFAj. 

C.  Public  Health  System  Impact 
Statement  (PHSIS) 

The  Public  Health  System  Impact 
Statement  or  PHSIS  (approved  by  OMB 
under  control  no.  0920-0428;  see 
burden  statement  below)  is  intended  to 
keep  State  and  local  health  officials 
informed  of  proposed  health  services 
grant  applications  submitted  by 
community-based,  non-governmental 
organizations  within  their  jurisdictions. 
State  and  local  governments  and  Indian 
tribal  government  applicants  are  not 
subject  to  the  following  Public  Health 
System  Reporting  Requirements. 

Community-based,  non-govemmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  ar8a(s)  to  be 
affected  no  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

•  A  copy  of  the  face  page  of  the 
application  (SF  424);  and 

•  A  summary  of  ihe  project,  no  longer 
than  one  page  in  length,  that  provides: 
(1)  A  description  of  the  population  to  be 
served,  (2)  a  summary  of  the  services  to 
be  provided,  and  (3)  a  description  of  the 
coordination  planned  with  appropriate  ' 
State  or  local  health  agencies. 

For  SAMHSA  grants,  the  appropriate 
State  agencies  are  the  Single  State 
Agencies  (SSAs)  for  substance  abuse 
and  mental  healtii.  A  listing  of  the  SSAs 
can  be  found  on  SAMHSA's  Web  site  at 
www.samhsa.gov.  If  the  proposed 
project  falls  within  the  jurisdiction  of 
more  than  one  State,  you  should  notify 
all  representative  SSAs. 

Applicants  who  are  not  the  SSA  must 
include  a  copy  of  a  letter  transmitting 
the  PHSIS  to  the  SSA  in  Appendix  5: 
Letter  to  the  SSA.  The  letter  must  notify 
the  State  that,  if  it  wishes  to  comment 
on  the  proposal,  its  comments  should  be 
sent  not  later  than  60  days  after  the 
application  deadline  to:  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Office  of  Program 
Services,  Review  Branch,  5600  Fishers 


Lane.  Room  17-^9,  RockviUe,  Maryland, 
20857.  ATTN:  SSA— Funding 
Announcement  No.  [fill  in  pertinent 
funding  opportimity  number  from 
NOFAl. 
In  addition: 

•  Applicants  may  request  that  the 
SSA  send  them  a  copy  of  any  State 
comments. 

•  The  applicant  must  notify  the  SSA 
within  30  days  of  receipt  of  an  award. 

[Public  reporting  burden  for  the 
Public  Health  System  Reporting 
Requirement  is  estimated  to  average  10 
minutes  per  response,  including  the 
time  for  copying  the  face  page  of  SF  424 
and  the  abstract  and  preparing  the  letter 
for  mailing.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number.      • 
The  OMB  control  number  for  this 
project  is  0920-0428.  Send  comments 
regarding  this  biuden  to  CDC  Clearance 
Officer.  1600  Clifton  Road,  MS  D-24, 
Atlanta,  GA  30333,  ATTN:  PRA  (0920- 
0428)]. 

Appendix  A— Checklist  for  Application 
Fonnatting  Requirements 

Your  application  must  adhere  to  these 
formatting  requirements.  Failure  to  do  so  will 
result  in  your  application  being  screened  out 
and  returned  to  you  without  review.  In 
addition  to  these  formatting  requirements, 
there  may  be  programmatic  requirements 
specified  in  the  NOFA.  Please  check  the 
NOFA  before  preparing  your  application. 

•  Use  the  PHS  5161-1  application. 

•  The  10  application  components  required 
for  SAMHSA  applications  must  be  included 
(i.e..  Face  Page,  Abstract,  Table  of  Contents, 
Budget  Form,  Project  Narrative  and 
Supporting  Docimientation,  Appendices, 
Assurances.  Certifications,  Disclosure  of 
Lobbying  Activities,  and  Checklist.) 

•  Text  must  be  legible. 

•  Paper  must  be  white  paper  and  8.5'  by 
11.0' in  size. 

•  Pages  must  be  single-spaced  with  one 
coliunn  per  page. 

•  Margins  must  be  at  least  one  inch. 

•  Type  size  in  the  Project  Narrative  cannot 
exceed  an  average  of  15  characters  per  inch 
when  measured  with  a  ruler.  (Type  size  in 
charts,  tables,  graphs,  and  footnotes  will  not 
be  considered  in  determining  compliance.) 

•  Photo  reduction  or  condensation  of  type 
cannot  be  closer  than  15  characters  per  inch 
or  6  lines  per  inch. 

•  Page  limitations  specified  for  the  Project 
Narrative  (25  pages)  and  Appendices  (30 
pages)  cannot  be  exceeded. 

•  Information  provided  must  be  sufBdent 
for  review. 

•  Applications  must  be  received  by  the 
apphcation  deadline.  Applications  received 
after  this  date  must  have  a  proof  of  mailing 
date  from  the  carrier  dated  at  least  1  week 
prior  to  the  due  date.  Private  metered 
postmarks  are  not  acceptable  as.  proof  of 
timely  mailing.  Applications  not  received  by 
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the  application  deadline  or  postmarked  a 
week  prior  to  the  application  deadline  will 
not  be  reviewed. 

•  Applications  that  do  not  comply  with 
the  following  requirements  and  any 
additional  program  requirements  specified  in 
the  NOFA.  or  are  otherwise  unresponsive  to 
PA  guidelines,  will  be  screened  out  and 
returned  to  the  applicant  without  review: 

•  Provisions  relating  to  confidentiality, 
participant  protection  and  the  protection  of 
human  subjects  specified  in  Section  VIII-A 
of  this  document. 

•  Budgetary  limiTations  as  specified  in 
Section!,  II,  and  IV-E  of  this  document. 

•  Documentation  of  nonprofit  status  as 
required  in  the  PHS  5161-1; 

To  facilitate  review  of  your  application, 
follow  these  additional  guidelines.  Failure  to 
follow  these  guidelines  will  not  result  in 
your  application  being  screened  out. 
However,  following  these  guidelines  will 
help  reviewers  to  consider  your  application. 

•  Please  use  black  ink  and  number  pages 
consecutively  bom  beginning  to  end  so  that 
information  can  be  located  easily  during 
review  of  the  application.  The  cover  page 
should  be  page  1,  the  abstract  page  should  be 
page  2,  and  the  table  of  contents  page  should 
be  page  3.  Appendices  should  be  labeled  and 
separated  bom  the  Project  Narrative  and 
budget  section^  and  the  pages  should  be   _ 
numbered  to  continue  the  sequence. 

.   •  Send  the  original  application  and  two 
copies  to  the  mailing  address  in  the  PA. 
Please  do  not  use  staples,  paper  clips,  and 
fasteners.  Nothing  should  be  attached, 
stapled,  folded,  or  pasted.  Do  not  use  any 
material  that  cannot  be  copied  using 
automatic  copying  machines.  Odd-sized  and 
oversized  attachments  such  as  posters  will 
not  be  copied  or  sent  to  reviewers.  Do  not 
include  videotapes,  audiotapes,  or 
CD-ROMs. 

Appendix  B — Glossary 

Best  Practice:  Best  practices  are  practices 
that  incorporate  the  best  objective 
information  currently  available  regarding 
effectiveness  and  acceptability. 

Catchment  Area:  A  catchment  area  is  the 
geographic  area  from  which  the  target 
population  to  be  served  by  a-program  will  be 
drawn. 

Cooperative  Agreement:  A  cooperative 
agreement  is  a  form  of  Federal  grant. 
Cooperative  agreements  are  distinguished 
bom  other  grants  in  that,  under  a  cooperative 
agreement,  substantial  involvement  is 
anticipated  between  the  awarding  office  and 
the  recipient  during  performance  of  the 
funded  activity.  This  involvement  may 
include  collaboration,  participation,  or 
intervention  in  the  activity.  HHS  awarding 
offices  use  grants  or  cooperative  agreements 
(rather  than  contracts)  when  the  principal 
purpose  of  the  transaction  is  the  transfer  of 
money,  property,  services,  or  anything  of 
value  to  accomplish  a  public  purpose  of 
support  or  stimulation  authorized  by  Federal 
statute.  The  primary  beneficiary  under  a 
grant  or  cooperative  agreement  is  the  public, 
as  opposed  to  the  Federal  Government. 


Cost-Sharimg  or  Matching:  Cost-sharing 
refers  to  the  ^  alue  of  allowable  non-Federal 
contributions  toward  the  allowable  costs  of  a 
Federal  grant  project  or  program.  Such 
contributions  may  be  cash  or  in-kind 
contributions .  For  SAMHSA  grants,  cost- 
sharing  or  mj  tching  is  not  required,  and 
applications  vill  not  be  screened  out  on  the 
basis  of  cost-i  haring.  However,  applicants 
often  include  cash  or  in-kind  contributions  in 
their  proposa  s  as  evidence  of  commitment  to 
the  proposed  project.  This  is  allowed,  and 
this  informat  on  may  be  considered  by 
reviewers  in  ivaluating  the  quality  of  the 
applicatioji. 

Fidelity:  Fi  ielity  is  the  degree  to  which  a 
specific  impl  jmentation  of  a  program  or 
practice  resei  nbles,  adheres  to,  or  is  faithful 
to  the  eviden  :e-based  model  on  which  it  is 
based.  Fideli  y  is  formally  assessed  using 
rating  scales  )f  the  major  elements  of  the 
evidence-bas  !d  model.  A  toolkit  on  how  to 
develop  and  ise  fidelity  instruments  is 
available  ft-oi  i  the  SAMHSA-funded 
Evaluation  T  schnical  Assistance  Center  at 
http://tecath.  ri.org  or  bv  calling  (617) 
,876-0426. 

Gmnt:  A  gi  ant  is  the  funding  mechanism 
used  by  the  I  ederal  Government  when  the 
principal  pui  pose  of  the  transaction  is  the 
transfer  of  mi  )ney,  property,  services,  or 
anything  of  v  alue  to  accomplish  a  public 
purpose  of  SI  pport  or  stimulation  authorized 
by  Federal  st  (tute.  The  primary  beneficiary 
under  a  gran'  or  cooperative  agreement  is  the 
public,  as  op  josed  to  the  Federal 
Government. 

In-Kind  Co  ntribution:  In-kind  contributions 
toward  a  grai  it  project  are  non-cash 
contribution  (e.g.,  facilities,  space,  services) 
that  are  derii  ed  from  non-Federal  sources, 
such  as  State  or  sub-State  non-Federal 
revenues,  foi  ndation  grants,  or  contributions 
from  other  n  in-Federal  public  or  private 
^entities. 

Logic  Mod  il:  A  logic  model  is  a 
diagrammati :  representation  of  a  theoretical 
framework. )  i  logic  model  describes  the 
logical  linkai  ;es  among  program  resources, 
conditions,  s  trategies,  short-term  outcomes, 
and  long-ten  a  impact.  More  information  on 
how  to  deve  op  logics  models  and  examples 
can  be  founc  through  the  resources  listed  in 
Appendix  C, 

Practice:  t  practice  is  any  activity,  or 
collective  se  of  activities,  intended  to 
improve  out  lomes  for  people  with  or  at  risk 
for  substanc  \  abuse  and/or  mental  illness. 
Such  activiti  bs  may  include  direct  service 
provision,  oi  they  may  be  supportive 
activities,  su  ch  as  efforts  to  improve  access 
to  and  retenl  ion  in  services,  organizational 
efficiency  oi  effectiveness,  community 
readiness,  c(  llaboration  among  stakeholder 
groups,  edu(  ation,  awareness,  training,  or 
any  other  ac  ivity  that  is  designed  to  improve 
outcomes  fo;  ■  people  with  or  at  risk  for 
substance  at  use  or  mental  illness. 

Practice  S  ipport  System:  This  term  refers 
to  contextua  factors  that  affect  practice 
delivery  anc  effectiveness  in  the  pre- 
adoption  ph  ise,  delivery  phase,  and  post- 
delivery  phs  se,  such  as  (a)  community 
collaboratioi  i  and  consensus  building,  (b) 


training  and  overall  readiness  of  those 
implementing  the  practice,  and  (c)  sufficient 
ongoing  supervision  for  those  implementing 
the  practice. 

Stakeholder:  A  stakeholder  is  an 
individual,  organization,  constituent  group, 
or  other  entity  that  has  an  interest  in  and  will 
be  affected  by  a  proposed  gnuit  project. 

Sustainability:  Sustalnability  is  the  ability 
to  continue  a  program  or  practice  after 
SAMHSA  grant  funding  has  ended. 

Target  Population:  The  target  population  is 
the  specific  population  of  people  whom  a 
particular  program  or  practice  is  designed  to 
serve  or  reach. 

Wraparound  Service:  Wraparound  services 
are  non-clinical  supportive  services — such  as 
child  care,  vocational,  educational,  and 
transportation  services — that  are  designed  to 
improve  the  individual's  access  to  and 
retention  in  the  proposed  project. 

Appendix  C — Logic  Model  Resources 

Chen,  W.W.,  Cato,  B.M.,  &  Rainford,  N. 
(1998-9).  Using  a  logic  model  to  plan  and 
evaluate  a  community  intervention  program: 
A  case  study.  International  Quarterly  of 
Community  Health  Education.  18(4),  449- 
458. 

Edwards,  E.D.,  Seaman,  J.R.,  Drews,  J.,  & 
Edwards,  M.E.  (1995).  A  community 
approach  for  Native  American  drug  and 
alcohol  prevention  programs:  A  logic  model 
framework.  Alcoholism  Treatment  Quarterly, 
13(21,43-62. 

Hernandez,  M.  &  Hodges,  S.  (2003). 
Crafting  Logic  Models  for  Systems  of  Care: 
Ideas  into  Action.  [Making  children's  mental 
health  services  successful  series,  volume  1]. 
Tampa,  FL:  University  of  South  Florida,  The 
Louis  de  la  Parte  Florida  Mental  Health 
Institute,  Department  of  Child  &  Family 
Studies,  http://www.cfs.fmhi.usf.edu  or 
phone  (813) 974-4651 

Hernandez,  M.  &  Hodges,  S.  (2001). 
Theory-based  accountability.  In  M. 
Hernandez  &  S.  Hodges  (Eds.),  Developing 
Outcome  Strategies  in  Children's  Mental 
Health,  pp.  21-40.  Baltimore:  Brookes. 

Julian,  D.A.  (1997).  Utilization  of  the  logic 
model  as  a  system  level  planning  and 
evaluation  device.  Evaluation  and  Planning, 
20(3),  251-257. 

Julian,  D.A..  Jones,  A.,  &  Deyo,  D.  (1995). 
Open  systems  evaluation  and  the  logic 
model:  Program  planning  and  evaluation 
tools.  Evaluation  and  Program  Planning, 
18(4),  333-341. 

Patton,  M.Q.  (1997).  Utilization-Focused 
Evaluation  (3rd  Ed.),  pp.  19,  22,  241. 
Thousand  Oaks,  CA:  Sage. 

Wholey,  J.S.,  Hatry,  H.P.,  Newcome,  K.E. 
(Eds.)  (1994).  Handbook  of  Practical  Program 
Evaluation.  San  Francisco,  CA:  Jossey-Bass 
Inc. 

Dated:  November  13,  2003. 
Daryl  Kade, 

Director,  Office  of  Policy,  Plaiming  and 
Budget,  Substance  Abuse  and  Mental  Health 
Services  Administration. 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

17CFRPwt241 

[IMmm  Na  34-48795] 

CommiMlon  Guidance  on  Rule  35-3 
and  Married  Put  Transactions 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Interpretation. 

summary:  The  Securities  and  Exchange 
Commission  is  publishing  interpretive 
guidance  on  calculating  a  "net  long" 
position  imder  the  Seciuities  Exchange 
Act  of  1934  when  using  married  put 
transactions  as  a  part  of  certain  trading 
strategies.  A  seller  of  securities  is 
required  to  aggregate  all  of  its  positions 
in  that  security  to  determine  the  seller's 
"net  long"  position.  Determining 
seciuity  ownership  is  an  essential 
component  to  aggregating  security 
positions  under  the  Securities  Exchange 
Act  of  1934.  The  guidance  we  are 
publishing  today  clarifies  the 
determination  of  seciuity  ownership 
when  married  puts  transactions  are 
used. 

EFFECTIVE  DATE:  November  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
of  the  following  attorneys  in  the  Office 
of  Trading  Practices,  Division  of  Market 
Regulation.Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549-1001.  at  (202) 
942-0772:  James  Brigagliano,  Assistant 
Director,  or  Gregory  Dimiark,  Kevin 
Campion,  and  Elizabeth  Sandoe,  Special 
Counsels. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  seller  of  securities  must  determine 
whether  a  sale  is  "long"  or  "short" 
because  of  special  provisions  applying 
to  short  sales.  ^  This  detenmnation 
depends  in  significant  measure  on 
whether  the  seller  owns  the  security  to 
be  sold  and  the  seller's  net  position  in 
the  security.  Rule  3b-3  under  the 
Exchange  Act  provides,  in  part,  that  a 
person  owns  a  security  if  he  or  his  agent 
has  title  to  a  seciuity  or  he  has 
piut:hased  or  has  entered  into  an 


unconditianal  contract  to  purchase  it 
but  has  not  yet  received  it.^ 

The  sellfer's  net  position  must  be 
determine  i  with  reference  to  Rule  3b- 
3.  Rule  3b  -3  requires  a  seller  of  an 
equity  sec  uity  to  aggregate  all  of  its 
positions  n  that  security.^  If  the  seller 
has  a  "net  long"  position  in  the  security 
after  this  i  ggregation  process,  then  the 
sale  may  I  e  effected  as  a  "long"  sale  to 
the  extent  of  the  "net  long"  position.  If 
the  aggreg  ition  process  results  in  a 
"flat"  or  "  [let  short"  position,  the  sale 
must  be  el  fected  as  a  "short"  sale.  All 
sell  orders  in  any  security  registered  on 
or  admittad  to  unlisted  trading 
privileges  on  a  national  securities 
exchange  nust  be  marked  either  "long" 
or  "short.'  "•  A  short  sale  of  an 
exchange-  listed  security  must  comply 
with  RulejlOa-1  imder  the  Exchange 
Act.5  A  sale  of  a  "long"  position  is  not 
subject  tojthe  price  test  of  Rule  lOa-1. 

Calculation  of  a  seller's  net  position  is 
also  necessary  for  compliance  with  Rule 
105  of  Regulation  M.e  Rule  105 
prohibits  covering  a  short  sale  with 
offering  securities  obtained  from  an 
underwriter  or  dealer  if  the  short  sale 


■  This  mterpretation  discusses  the  operation  of 
Rule  lOa-1  under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").  17  CFR  240.10a-l,  and 
Rule  105  of  Regulation  M.  17  CFR  242.105.  It  does 
not  address  the  operation  of  all  provisions  that 
apply  to  short  sales,  such  as  general  anti-fraud  and 
anti-manipulation  provisions,  e.g..  Sections  17(a)(1) 
and  lOb-5  of  the  Exchange  Act,  and  self-regulatory 
organization  rules,  e.g..  National  Association  of 
Securities  Dealersjnc.  ("NASD")  Rule  3370,  New 
Yotk  Stock  Exchange  ("NYSE")  Rule  440C. 


2 17  CFR  2  I0.3b-3(a)— (b).  In  addition.  Rule  3b- 
3  provides  tj  .at  a  person  has  a  "long"  position  in  - 
a  security  if  le  holds  convertible  securities,  options, 
rights,  or  wa  Tants,  and  has  tendered  for  conversion 
or  exchange  the  convertible  securities  or  exercised 
the  options,  rights,  or  warrants.  17  CFR  240.3b- 
3(c)-(e).  Rul  f  3b-3  defines  the  term  "short  sale"  as 
any  sale  of  a  security  that  the  seller  does  not  own 
or  any  sale  t  lat  is  consummated  by  the  delivery  of 
a  security  b<  irowed  by,  or  for  the  account  of,  the 
seller. 

^  See  Excl  ange  Act  Release  No.  20230  (September 
27, 1983),  41  FR  45119, 45120  (October  3, 1983)  (to 
determine  v  hether  a  person  has  a  "net  long" 
position  in  i  security,  all  accounts  must  be 
aggregated). 

<17CFR;40.10a-l(c). 

5 17  CFR  !  40.10a-l.  Rule  lOa-1  (commonly 
referred  as  t  le  "short  sale  rule"  or  "tick  test") 
prohibits,  si  bfect  to  certain  narrow  exceptions, 
short  sales  c  f  any  security  registered  on  or  admitted 
to  unlisted  I  rading  privileges  on  a  national 
securities  ei  change  on  minus  or  zero-minus  ticks. 
Generally,  t  le  short  sale  rule  is  designed  to  prevent 
short  sellini  from  accelerating  a  declining  market. 
Aggregation  under  Rule  3b-3  is  also  necessary  to 
ensure  com|  iliance  with  the  short  sale  "bid  test"  of 
NASD  Rule  3350.  See  Rule  3350(k)(l)  and  NASD 
Notice  to  M  smbers  94-68;  Question  15. 

6  17  CFR    42.105.  Rule  105  prevents  persons  from 
covering  sh  irt  sales  with  offering  securities 
purchased  I  'om  an  underwriter,  tiroker,  or  dealer 
participatin  ;  in  the  offering  if  the  short  sale  was 
effected  dui  >ng  the  Rule's  restricted  period,  which 
is  typically  Sve  days  prior  to  pricing  and  ending 
with  pricini ;  ("105  restricted  period".)  Rule  105  is 
designed  to  ensure  that  "secondary"  and  "repeat" 
offering  prii  :es  are  based  on  open  market  prices 
determined  by  supply  and  demand  rather  than 
influenced  >y  artificial  forces,  and  to  prevent 
artificial  de  jression  of  trading  markets  that  may 
reduce  an  i  suer's  offering  proceeds.  See  Short 
Sales  in  Co  inection  with  a  Public  Offering, 
Exchange  A  ct  Release  No.  26028  (August  25.  1988), 
53  FR  3345  i  (August  31,  1988)  (release  adopting  the 
predecessoi  to  Rule  105.  Rule  lOb-21,  whidi 
prohibited   ubstantially  the  same  conduct  as  Rule 
lOS). 


occurred  during  the  period  5  days  prior 
to  pricing  until  pricing  or  the  period 
from  filii^  the  registration  until  pricing, 
whichever  is  shorter.'  Thus,  a  seller 
needs  to  know  if  any  sales  during  the  5- 
day  period  prior  to  certain  repeat  or 
secondary  offerings  are  short  sales  for 
which  offering  shares  may  not  be  used 
to  cover  such  s^es. 

This  release  discusses  the  operation  of 
Rule  3b-3  with  respect  to  sellers  who 
may  claim  to  have  a  position  in  a 
security  by  virtue  of  having  entered  into 
a  "married  put"  transaction.^ 

n.  Discussion 

A  married  put  is  the  purchase  of  £m 
option  to  sell  (i.e.,  a  put  option)  a 
certain  number  of  securities  at  a 
particular  price  by  a  specified  time, 
bought  contemporaneously  with  the 
same  number  of  underlying  securities.^ 
When  used  as  a  hedging  vehicle,  the 
married  put  is  designed  to  provide 
protection  to  the  holder  of  the  stock 
against  losses,  i.e.,  if  the  price  of  the 
stock  goes  up,  the  put  will  not  be 
exercised  and  will  expire  worthless,  and 
if  the  price  of  the  stodc  goes  down,  the 
put  may  be  exercised  by  the  holder  to 
sell  the  underlying  stock  at  the  strike 
price. 

The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
concerned  about  the  abusive  use  of 
married  puts  as  a  part  of  trading 
strategies  designed  to  evade  the 
application  of  Rule  lOa-1  and  Rule 
105.^°  Some  of  these  strategies  appear  to 


'  17  CFR  242.105(a)(1)  and  (a)(2).  Rule  105  does 
not  apply  to  offerings  filed  under  Rule  415  of  the 
Securities  Act  of  1933  (i.e.,  "shelf  offerings"^  or  to 
offerings  that  are  not  conducted  on  a  firm 
commitment  basis.  17  CFR  242.105(b). 

"  The  Commission  has  proposed  new  Regulation 
SHO  that,  among  other  things,  would  apply  a  new 
uniform  bid  test  to  all  exchange-listed  securities 
and  Nasdaq  National  Market  System  ("NMS 
Security")  securities,  wherever  traded,  allowring 
short  sales  to  be  effected  at  a  price  one  cent  above 
the  consolidated  best  bid.  The  interpretive  guidance 
we  are  issuing  today  on  calculating  a  "net  long" 
position  applies  regardless  of  whether  the 
Commission  adopts  Regulation  SHO. 

'The  term  "married  put"  is  used  to  describe  the 
underlying  transaction,  i.e.,  the  linked  purchase  of 
securities  and  the  put  option  to  sell  an  equivalent 
niunber  of  securities.  Several  different  terms  have 
been  used  in  the  industry  to  describe  various 
strategies  involving  married  put  transactions 
including,  but  not  limited  to,  "bullets,"  "ghost 
bullets,"  "bullet  trades,"  and  "slam  dunks."  All  of 
these  strategies  involve  the  use  of  married  put 
transactions. 

'"Traders  may  also  be  using  married  put 
transactions  as  part  of  a  scheme  to  avoid  the  short 
sale  "bid  test"  adopted  by  the  NASD,  Rule  3350. 
Although  an  NASD  rule,  a  trader  must  calculate  his 
"net  long"  position  pursuant  to  Commission  Rule 
3b-3  in  order  to  comply  with  Rule  3350.  See,  supra 
n.  5.  Rule  3350  provides  that  with  respect  to  trades 
executed  on  or  reported  to  Nasdaq  no  member  shall 
effect  a  short  sale,  for  the  account  of  a  customer  or 
for  its  own  account,  in  a  Na.sdaq  NMS  security  at 
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be  designed  to  avoid  possible  trade 

execution  delays  associated  with 

complying  with  the  "tick  test"  of  Rule 

lOa-1.  Other  strategies  are  intended  to 

avoid  aggregation  obligations. "  Some 

strategies  may  involve  the  manipulative 

sale  of  securities  imderlying  a  married 

put  as  part  of  a  scheme  to  drive  the 

market  price  down  and  later  profit  by 

purchasing  the  securities  at  a  depressed 
price." 

Most  recently,  we  have  become  aware 
of  certain  strategies  in  which  traders 
may  acquire  married  puts  as  part  of 
what  may  be  an  effort  to  circumvent  the 
application  of  Rule  105.  In  these 
schemes  traders  enter  into  married  put 
transactions  during  the  restricted  period 
5  days  before  (or,  sometimes,  on  the  day 
of)  pricing  in  a  "secondary"  or  "repeat" 
offering."  Thereafter,  the  traders 
aggressively  sell  the  stock  portion  of  the 
married  put  as  "long"  sales,  exercise  the 
puts  at  the  end  of  the  day  they  are 
obtained,  and  then  use  securities 
obtained  in  the  offering  (sometimes 
obtained  at  a  discount  to  the  closing 
price)  to  cover  their  restricted  period 
sales. 


or  below  the  current  best  (inside)  bid  displayed  in 
the  Nasdaq  National  Market  Execution  System 
when  the  current  best  (inside)  bid  is  below  the 
preceding  best  (inside)  bid  in  the  security.  With 
respect  to  trades  executed  on  or  reported  to  the 
Alternative  Display  Facility.  Rule  3350  provides 
that  no  member  shall  effect  a  short  sale,  for  the 
account  of  a  customer  or  for  its  own  account,  in  a 
NMS  Security  at  or  below  the  current  naUonal  best 
(mside)  bid  when  the  current  national  best  (insid^ 
bid  is  below  the  preceding  naHonal  best  (inside)  bid 
in  the  security. 

"For  example,  day-trading  firms,  where  traders 
generally  attempt  to  derive  a  profit  bv  executing 
many  intra-day  trades  to  take  advantage  of  small 
price  movements  in  a  stock,  may  find  it  difficult  to 
aggregate  the  positions  held  by  each  day  trader  in 
calculating  the  firms  "net  long"  position  under 
Rule  3b-3.  As  part  of  an  effort  to  avoid  aggregation, 
day-trading  firms  may  use  married  put  transacUons 
to  execute  sales  in  a  stock  in  a  coordinated  attempt 
to  maintain  a  firm-wide  "net  long"  position. 

'2  We  have  previously  expressed  concern  about 
the  use  of  married  put  transactions  as  a  part  of  such 
strategies.  See  Exchange  Act  Release  No.  42037 
(October  20, 1999),  64  FR  57996  (October  28, 1999) 
(Short  Sale  Concept  Release).  We  noted  that  such 
strategies  often  involve  the  purchase  of  a  married 
put  just  prior  to,  or  simultaneous  with,  the  sale  of 
stock  associated  with  the  married  put  transaction. 
Soon  after  (i.e.,  later  in  the  day),  the  transaction  is 
unwound  when  the  market  participant  allegedly 
returns  the  securities  to  the  facilitator  of  the 
married  put  transaction.  In  expressing  concern 
about  such  activity,  we  concluded  "a  potential  for 
abuse  exists  where  the  trader  aggressively  sells  the 
"long"  stock  position,  destabilizing  the  price  of  the 
stock,  and  soon  after  repurchases  the  stock  in  the 
market  to  return  to  the  counter  party.  This  type  of 
-Strategy  may  present  a  heightened  potential  for 
manipulation."  Id. 

' '  The  first  time  an  issuer  conducts  a  public 
offering  of  its  securities,  the  offering  is  referred  to 
as  an  "initial  pubUc  offering."  Subsequent  offerings 
by  the  issuer  are  referred  to  as  "repeat"  offerings. 
A  "secondary"  offering  is  an  offering  of  securities 
held  by  shareholders. 


This  activity  often  enables  the  traders 
receiving  offering  shares  to  profit  from 
the  difference  between  the  sales  prices 
and  the  offering  price,  where  the  sales 
lowered  the  market  price  and,  as  a 
consequence,  the  market-based  offering 
price.  Not  only  is  this  manipulative 
conduct  harmful  to  the  market,  but  it 
also  may  have  a  substantial  impact  on 
the  issuer  and  its  shareholders  that 
receive  reduced  offering  proceeds  as  a 
result  of  the  lower  offering  price.'* 

We  find  the  use  of  married  put 
transactions  as  a  part  of  these  strategies 
particularly  troubling  because  they 
represent  an  attempt  to  facilitate  the 
very  kind  of  abuse  that  Rules  lOa-1  and 
105  are  designed  to  prevent.  In  light  of 
this  activity,  we  have  determined  that  it 
is  necessary  to  provide  notice  to  traders 
that,  imder  certain  circumstances,  the 
securitiesTmderlying  married  puts  will 
not  provide  ownership  (i.e.,  a  "long" 
position)  under  Rule  3b-3. 

We  are  issuing  this  guidance  to 
address  married  puts  that  are  used  as 
part  of  an  attempt  to  create  a  "long" 
position  for  the  purpose  of 
circumventing  Rules  lOa-1  and  lOS.is 
Such  transactions  usually  have  some  or 
all  of  the  following  characteristics  (or  a 
variation  of  them): 

•  the  piutJiase  of  an  at-  or  in-the- 
money  non-standardized  put  option 
with  a  brief  (1  to  5  day)  expiration 
period, 

•  the  contemporaneous  purchase  of 
an  equivalent  number  of  shares  of  the 
same  security. 

•  the  contemporaneous  sale  of  the 
stock  acquired  with  a  married  put.  in 
essence  divorcing  the  stock  position 
from  the  put  option, '« 


'■*  This  activity  impedes  the  markets  from 
functioning  as  an  independent  pricing  mechanism, 
undermines  market  integrity,  and  diminishes 
investor  confidence. 

'5  The  abusive  use  of  married  put  transactions  has 
also  been  discussed  in  the  press.  For  example,  see 
Torres,  "Are  'Slam  Dunks'  on  Troubled  Stocks  a 
Foul,"  Wall  St.  J.,  (February  1, 1991)  (describing 
married  puts  as  a  "new  weapon  to  raid'  bad-news 
stocks.");  see  also  Pulliam.  "Bullet  Strategy  Makes 
Comeback  as  Trades  Find  a  Way  to  Skirt  Rules  on 
Short  Selling,"  Wall  St.  J..  (October  14. 1998) 
(describing  the  married  put  strategy  as  a  'rapid  fire 
sale  of  stock  that  is  designed  to  build  on  a  wave 
of  selling.        even  though  the  trader  may  be  selling 
the  married-put  stock  at  a  loss,  the  theory  is  that 
he  wUl  make  an  even  bigger  profit  on  the  put  option 
as  Its  value  rises  based  partly  on  the  market  impact 
of  the  aggressive  stock  selling. '). 

"^IdenUf>ing  a  contemporaneous  divorce  of  the 
stock  posiUon  bom  the  put  option  as  an  indication 
of  a  possible  abusive  use  of  married  put 
transactions  should  not  discourage  legitimate 
hedging  because  such  activity  is  inconsistent  with 
hedging.  Separating  the  securities  underlying  a 
married  put  transaction  bom  the  put  option 
eliminates  one  of  the  legitimate  economic  reasons 
why  an  investor  may  enter  into  a  married  put 
transaction,  i.e.,  iu  use  to  protect  from  any  losses 
resulting  from  the  stock  price  falling  below  the 


•  the  repeated  use  of  a  "facilitator"'^ 
that  sells  both  the  puts  and  the  "long" 
position  (often  by  selling  the  stock  short 
to  the  counterparty), 

•  the  "netting  out"  of  the  transaction 
between  the  facilitator  and  the 
counterparty,  often  at  the  end  of  the  day 
the  married  put  was  purchased,  and 

•  the  payment  of  a  standardized  fee. 
not  calculated  in  accordance  with  a 
standard  options  pricing  model,  to  the 
facilitator  for  the  transaction.'* 

The  net  result  of  these  transactions  is 
that  there  is  minimal  or  no  economic 
risk  to  the  married  put  purchaser  or  the 
party  facilitating  the  married  put."* 
These  married  puts  are  distinguishable 
from  other  paired  positions  of  stock  and 
options  where  each  component  is 
intended  to  ofiset  the  risk  of  the  other. 
In  those  cases,  both  sides  of  the  position 
are  held  for  a  period  of  time,  and  the 

sfaike  price  of  the  option.  Once  the  stock  is 
divorced  from  the  put  option,  a  married  put 
transaction  is  converted  into  a  speculative 
"bearish"  position,  with  the  put  option  used  as  a 
subsUtute  for  a  short  position  in  the  stock.  This  is 
not  consisterit  with  legitimate  hedging  but  rather 
aligned  with  a  short  strategy  Moreover,  it  is 
unlikely  that  a  trader  anticipating  obtaining  a 
"long"  posiUon  by  virtue  of  an  expected  allocation 
of  "repeat"  or  "secondary"  offering  shares  would 
use  a  married  put  transaction  as  a  Intimate 
hedging  instrument.  In  such  an  instance,  a  trader 
most  likely  would  simply  purchase  put  options  in 
the  offering  stock  rather  than  purchasing  both  the 
stock  and  the  put  options. 

"Often,  the  married  put  transactions  are 
structured  so  the  faciUtetor  sells  the  "long"  position 
at  a  price  equal  to  the  strike  price  of  the  puts  at  the 
beginning  of  a  trading  day.  At  the  end  of  the  day 
the  facilitator  repurchases  the  security  from  the     ' 
trader  at  the  strike  price  charging  a  per  share  fee 
for  the  service.  Other  times,  the  facilitator  may  sell 
the  put  options  with  an  in-the-money  strike  price, 
i.e.,  the  strike  price  is  above  the  current  market 
price,  charging  higher  premiums  as  payment  for  the 
facilifating  the  married  put  transactions. 

'*The  options  are  not  priced  in  accordance  with 
a  standard  options  pricing  model,  e.g..  the  Black- 
Scholes  option  pricing  model,  that  takes  into 
account  volatility  of  a  securities  return,  the  level  of 
interest  rates,  the  relationship  of  the  underlying 
stocks  price  to  the  strike  price  of  the  option,  and 
the  time  remaining  until  the  option  expires.  Instead, 
the  options  are  priced  to  ensure  that  transaction  is 
netted  out  between  the  parties  with  the  payment  of 
a  flat  fee  to  the  facilitator  for  the  service,  i.e.,  a 
lending  fee. 

"The  Commission  has  previously  indicated  that 
where  transactions  involve  no  market  risk  and  serve 
no  purpose  other  than  rendering  a  person  an  owner 
of  a  security  in  order  to  accomplish  indirecUy  what 
was  prohibited  directly,  the  activity  may  viofate  the 
federal  securities  laws.  See  In  the  Matter  of 
Shearson  Lehman  Brothers.  Inc..  Admin.  Proc.  File 
No.  3-7853.  Exchange  Act  Release  No.  31196 
(September  17. 1992).  See  also  In  re  Bevill,  Btesler 
&  Schulman  Asset  Management  Corp.,  67  B.R.  557 
(D.N.).  1986)  (Whether  a  particular  repurchase 
agreement  is  characterized  as  a  securities 
transaction  or  as  a  loan  can  be  determined  by  the 
objective  intent  of  the  parties.  Intent  of  the  parties 
may  be  reflected  in  the  terms  of  the  transaction  as 
well  as  extiinsic  evidence  of  intent,  such  as  books 
and  records  of  the  parties,  accounting  practices, 
regulatory  treatment  of  the  transactions,  and  trade 
custom  and  usage). 
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stock  and  options  are  priced  at  market 
le*els.2<' 

_  These  married  transactions  have  been 
used  in  connection  with  various  trading 
strategies,  including,  but  not  limited  to, 
the  following: 

•  contemporaneously  with  or  shortly 
after  the  purchase  of  a  married  put, 
stock  sales  are  made  without  regard  to 
the  "tick  test"  as  part  of  a  day  trading 
strategy  dependent  on  trading  without 
short  sale  price  test  execution  delays  in 
order  to  profit  from  rapid  intra-day 
trades  to  take  advantage  of  small  price 
movements  in  stocks, 

•  contemporaneously  with  or  shortly 
after  the  purchase  of  a  married  put, 
aggressive,  rapid  stock  sales  on 
successive  minus  or  zero-minus  ticks  as 
part  of  a  short-term  momentum  play  in 
which  a  trader's  strategy  is  aligned  with 
a  downward  movement  of  the  stock's 
price,  or 

•  contemporemeously  with  or  shortly 
after  the  piuchase  of  a  married  put 
aggressive  stock  sales  are  made  during 
the  5-day  period  prior  to  the  pricing  of 
a  secondary  or  repeat  offering  where  the 
trader's  strategy  is  aligned  with  a 
downward  movement  of  the  stock's 
price  in  an  effort  to  profit  from  the 
difference  betweeif  the  sales  prices  and 
the  offering  price. 

We  believe  it  is  important  to  disabuse 
traders  of  any  notion  that  the  use  of 
married  puts,  as  described  above. 


"Even  viewed  in  the  most  favorable  light,  these 
married  put  transactions  appear  to  be  nothing  more 
than  temporary  stock  lending  agreements  designed 
to  give  the  appearance  ot  a  "long"  position  in  order 
tu  effect  sales  of  stock  in  a  maimer  that  would 
otherwise  be  prohibited.  However,  borrowed  stock 
does  not  confer  an  ownership  position  tmder  Rule 
3b-3.  Therefore,  the  sale  of  borrowed  securitiefs 
must  be  effected  in  compliance  with  short  sale 
rules. 


complies  i«th  Commission  rules.  As 
such,  we  4re  issuing  this  interpretative 
release  as  a  means  of  providing  all 
market  participants  with  guidance 
regarding  the  use  of  married  put 
transactioiis  when  determining  their  net 
positions  Under  Rule  3b-3.  Married  puts 
with  the  cnaracteristics  described  above 
are  sham  I  ransactions  that  do  not  give 
rise  to  sec  arity  ownership  under  Rule 
3b-3.2i  TJerefore,  sellers  who  use  these 
arried  puts  may  violate  Rule 
Rule  105.2^  Moreover,  if 
ied  puts  are  used  as  part  of 
t  or  manipulative  scheme, 
the  conduct  may  also  violate  the 
Commissipn's  anti-fraud  and  anti- 
ion  provisions,  including,  but 
not  limited  to.  Sections  9(a)  and  10(b)  of 
the  Excha  ige  Act.^^ 


types  of 
lOa-1  an 
shamm 
a  fraudul 


I  transa  :tion 


St  x:k 
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"  15  U.S. 
Act  Section 
Act  Section 
CFR  240 


.Pail 
gist 


.15:1 


on  the  married  put  transaction  used 
<  ay  trading  strategies  that  also  may  be 
,s  a  "conversion"  arrangement.  In  this 
the  trader  that  purchases  the  married 
e  stock,  long  a  put  option,  and  short 
The  facilitator  has  the  opposite  side 
,  i.e..  short  the  stock,  short  a  put 
ong  a  call  option.  Often,  the  put  and 
lave  the  same  strike  prices.  This 
provides  the  facilitator  with  the  right 
to  cover  its  short  position  at  a 
ce  in  the  event  the  counter  party  to 
does  not  exercise  the  put  option.  As 
put  transactions,  where  these 
,  or  other  similar  arrangements,  have 

ics  described  above,  they  do  not  give 
y  ownership  under  Rule  3b-3. 
is  not  required  to  establish  a  violation 
1.  See  U.S.  V.  Mandel,  296  F.  Supp. 

D.N.Y.  1969).  Rule  105,  as  the 
Rule  lOb-21,  does  not  require  a 
cienter.  In  adopting  Rule  lOb-21,  the 
made  it  clear  that  there  was  not  a 
to  show  a  specific  manipulative  intent. 
18  Act  Release  No.  26028.  fa.  6,  supra. 
Giles  et  ai.  Exchange  Act  Release  No. 
18. 1995),  1995  WL  509484 
*.  78e  (a)  and  78j  (b).  See  also  Securities 
17(a),  15  U.S.C.  77q(a),  and  Exchange 
15(c)  and  Rule  15cl-2  thereunder,  17 
-2. 


In  publishing  this  interpretative 
guidance,  we  recognize  that  married  put 
transactions  may  be  used  as  part  of  a 
legitimate  hedging  strategy,  and  we  do 
not  want  to  discourage  their  use  for  that 
purpose.  Rather,  we  are  calling  attention 
to  abusive  married  put  transactions  that 
have  characteristics  described  above 
and  are  used  in  a  scheme  to  create  sham 
long  positions. in  order  to  evade 
Commission  rules. 

III.  Conclusion 

For  the  foregoing  reasons,  we  find  that 
this  interpretation  is  consistent  with 
Rule  3b-3  of  the  Exchange  Act.^" 

List  of  Subjects  in  17  CFR  Part  241 

Securities. 

Amendments  to  the  Code  of  Federal 
Regulations. 

■  For  the  reasons  set  forth  above,  the 
Commission  is  amending  title  1 7, 
chapter  II  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  241— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

■  Part  241  is  amended  by  adding  Release 
No.  34-48795  and  the  release  date  of 
November  17,  2003  to  the  hst  of 
interpretative  releases. 

Dated:  November  17,  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-29084  Filed  11-20-03;  8:45  am] 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart203      • 
[Dochat  No.  Fn  483S  I  01] 

Rmaso^-ANW 

FHA  TOTAL  Mortgage  Scorecard 

AOBICY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  would 
codify  the  procedures  that  mortgagees 
and  automated  underwriting  system 
vendors  must  observe  if  they  opt  to  use 
the  "Technology  Open  To  Approved 
Lenders"  (TOTAL)  mortgage  scorecard 
offered  by  the  Federal  Housing 
Administration  (FHA)r  This  rule  follows 
a  December  6,  2000,  Federal  Register 
notice,  which  annoimced  the 
Deparbnent's  intention  to  deploy  the 
TOTAL  mortgage  scorecard.  The  interim 
rule  also  clarifies  that  the  underwriting 
requirements  to  which  FHA  mortgagees 
must  adhere  are  not  eiltered  by  this  rule. 
This  rule  only  provides  the 
requirements  and  procedures  for  use  of 
the  TOTAL  mortgage  scorecard. 
EFFECTIVE  DATE:  December  22,  2003. 

Comment  Due  Date:  January  20,  2004. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Regulations  Division, 
~  Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  niunber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  NIFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Room  9278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410-8000; 
telephone  (202)  708-2121.  (This  is  not 
a  toll-free  number.)  Hearing-  or  speech- 
impaired  persons  may  access  this 
number  by  calling  the  toll-free  Federal 
Information  Relay  Service  number  at  1- 
800-877-«339. 
SUFPlfMENTARY  INFORMATION: 

I.  Background 

On  December  6,  2000,  the  Department 
published  a  notice  in  the  Federal 
Register  (65  FR  76273),  announcing  its 
intention  to  deploy  the  FHA  TOTAL 
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Scorecari 
Notice, 
credit  evi 
that  has 


uniform  i 
(2)  to  exj 
for  low-  i 
mortgage 


(originally  an  acronym  for  "Technology 
Open  To  All  Lenders."  but  now  more 
accurately  standing  for  "Technology 
Open  To  Vpproved  Lenders")  Mortgage 
Scorecarc  for  mortgage  industry  use. 
The  TOT  iL  Mortgage  Scorecard  (or 
Scorecarc ).  developed  by  HUD,  assesses 
the  creditworthiness  of  FHA  mortgagors 
by  evaluating  certain  mortgage 
applicatidn  and  mortgagor  credit 
information  that  has  been  statistically 
proven  tol  accurately  predict  the 
likelihooc  of  mortgagor  default.  The 
TOTAL  Mortgage  Scorecard  is  not  an 
automate  1  underwriting  system  (AUS); 
rather,  it  s  a  mathematical  equation 
intended  for  use  within  an  automated 
underwri  [ing  system. 

The  Da  :ember  6,  2000,  notice  (Notice) 
describee  the  Department's  piupose  and 
objectivei  i  in  deploying  the  TOTAL 
Mortgage  Scorecard.  The  objectives  for 
the  use  of  the  TOTAL  Mortgage 

,  which  were  first  stated  in  the 
(1)  to  provide  an  improved 
nation  system  for  FHA  loans 
n  statistically  proven  to 
accurately  predict  the  likelihood  of 
mortgagot"  default  while  providing  a 

ystem  protective  of  borrowers; 
d  access  to  mortgage  credit 
d  moderate-income 
and  discourage  unlawful 
discrimination  against  mortgagors 
protectee  by  the  Fair  Housing  Act  and 
the  Equa  Credit  Opportunity  Act;  (3)  to 
facilitate  access  to,  and  reduce  the  cost 
and  time  associated  with,  originating 
HUD/FH  \-insured  mortgages;  and  (4)  to 
encourag  e  a  standardized,  industry- 
wide caplability  for  communication  and 
exchange  of  information  among 
members  of  the  mortgage  lending 
community. 

The  Notice  also  advised  that  approval 
would  b^  rescinded  for  the  two 
individual  privately  developed 
mortgagt  scorecards  used  in  the 
processii  ig  of  FHA  mortgage  loans,  and 
that  aftei  deployment  of  the  TOTAL 
Mortgag^  Scorecard,  HUD  would  require 
use  of  thfe  Scorecard  in  any  AUS.  The 
Notice  a  so  indicated  that  users  of  the 
TOTAL  Mortgage  Scorecard  would 
receive  <  ocumentation  relief  and  credit 
policy  wi  aivers  provided  by  HUD. 
Further,  the  Notice  advised  that  HUD 
also  had  developed  a  Use  Agreement 
that  esta  )lished  the  requirements  and 
responsi  lilities  for  implementation  and 
use  of  th  3  TOTAL  Mortgage  Scorecard 
by  quali^ed  mortgagees  and  others  that 
purchas^,  sell,  underwrite,  or  document 
HUD  mmlgage  loans  for  mortgagees 
under  HUD's  Direct  Endorsement 
program!  Two  organizations  have  been 
working  with  HUD  to  test  the  use  of  the 
TOTAL MortgageScorecard.  While 
HUD,  thit)ugh  individual  approvals, 


could  authorize  other  organizations  to 
use  the  TOTAL  Mortgage  Scorecard, 
HUD  has  decided  that  a  more  efficient 
course  of  action  is  to  promulgate 
regidations  for  the  use  of  the  Scorecard 
consistent  vdth  the  purpose  and 
objectives  announced  in  the  Notice 
instead  of  executing  individual 
approvals  that  establish  the 
requirements  and  responsibilities  for 
use  of  the  Scorecard. 

Ciurent  regulations  at  24  CFR  203.255 
describe  the  documentation 
requirements  mortgagees  must  follow 
when  underwriting  mortgage  loans  to  be 
insured  by  FHA,  and  state  that  for 
mortgage  loans  rated  as  acceptable  risks 
by  an  approved  AUS,  a  Direct 
Endorsement  underwriter  need  not 
certify  that  he/she  has  personally 
reviewed  the  credit  application.  The 
regulations  do  not,  however,  describe 
the  rules  and  procedures  that 
mortgagees  and  automated  underwriting 
system  vendors  must  observe  if  they  opt 
to  use  the  TOTAL  Mortgage  Scorecard, 
and  to  receive  the  inherent  benefits 
accompanying  its  use,  including 
documentation  relief  and  credit  policy 
revisions. 

n.  This  Interim  Rule 

This  interim  rule  would  revise  HUD's 
regulation  at  24  CFR  203.251  to  add  a 
definition  for  "TOTAL,"  and 
§  203.255(b)(5)  would  be  revised  to 
remove  the  reference  to  "an  automated 
imderwriting  system  approved  by  the 
Secretary  or  Commissioner"  and 
substitute  "TOTAL  Mortgage 
Scorecard."  The  requirements  governing 
the  use  of  the  TOTAL  Mortgage 
Scorecard  woiild  also  be  added  to 
§  203.255(b)(5).  Any  AUS  vendor  that 
"calls"  the  TOTAL  Mortgage  Scorecard, 
and  any  FHA-approved  mortgagee  that 
obtains  a  risk  assessment  from  the 
Scorecard,  must  abide  by  the 
requirements  set  forth  in  this  regulation. 
Only  AUSs  developed,  operated, 
owned,  or  used  by  FHA-approved  Direct 
Endorsement  mortgages,  Fannie  Mae,  or 
Freddie  Mac  will  be  able  to  access  the 
scorecard,  and  only  FHA-approved 
mortgagees  will  be  able  to  obtain  risk 
assessments  using  the  TOTAL  Mortgage 
Scorecard.  The  rule  affirms  that  Direct 
Endorsement  mortgagees  remain  solely 
responsible  for  the  imderwriting 
decision.  Implementation  of  this 
regulation  will  rescind  Mortgagee 
Letters  96-34,  98-14,  and  99-26,  which 
address  FHA's  review  of  individual 
automated  underwriting  procedures. 
This  rule  does  not  alter  the 
imderwriting  requirements  to  which 
FHA  mortgagees  must  currently  adhere. 
This  rule  only  addresses  the  use  of  the 
TOTAL  Mortgage  Scorecard  and  the 
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requirements  and  procedures  to  wliich 
FHA  mortgagees  must  adhere  if  they  opt 
to  use  the  Scorecard.  Specifically,  this 
regulation  establishes  the  conditions  for 
use  of  the  Scorecard. 

The  TOTAL  Mortgage  Scorecard  is 
only  a  tool  to  assist  the  mortgagee  in 
managing  its  workflow  and  expediting 
the  endorsement  process  and  is  not  a 
substitute  for  the  mortgagee's  reasonable 
consideration  of  risk  and  credit 
worthiness.  The  Department  believes 
that  the  TOTAL  Mortgage  Scorecard  is 
a  valuable  tool,  but  that  value  depends 
upon  proper  use  of  the  Scorecard  in 
accordance  with  HUD  requirements  and 
procedures.  To  help  assure  the  TOTAL 
Mortgage  Scorecard  is  not  misused,  the 
rule  would  require  mortgagees  to 
provide  full  manual  underwriting  for 
mortgage  applicants  when  the  scorecard 
returns  a  "refer"  risk  score.  The 
Scorecard  results  must  not  be  used  as 
the  basis  for  rejecting  any  mortgage 
applicant. 

In  addition,  the  rule  would  provide 
that  both  mortgagees  and  vendors  must: 
—use  the  scorecard  to  process  FHA  and 
other  loan  products  specified  by  the 
FHA  Commissioner  only,  and  for  no 
other  purpose; 
— implement  quality  control  procedm^s 
for  scorecard  usage  and  provide,  at 
FHA's  request,  reports  and  loan 
samples  that  enable  FHA  to  evaluate 
program  operation; 
—not  use  the  TOTAL  Mortgage 
Scorecard  to  direct  mortgagors  into 
other  non-FHA  product  offerings  (this 
requirement  does  not  relieve  a 
mortgagee  from  its  obligations  under 
§  203.10  concerning  informed 
consumer  choice  for  prospective  FHA 
mortgagors); 
— ^not  disassemble,  decompile,  reverse 
engineer,  derive  or  otherwise 
reproduce  any  part  of  the  source  code 
or  algorithm  in  the  TOTAL  Mortgage 
Scorecard; 
— ^not  provide  feedback  messages  that 
conflict  with  the  Equal  Credit 
Opportunity  Act;  and 
—comply  with  any  additional  HUD/ 
FHA  requirements  or  procedures,  that 
are  applicable  to  the  TOTAL  Mortgage 
Scorecard  and  may  be  issued  through 
handbooks,  mortgagee  letters,  TOTAL 
User  Guides,  or  TOTAL  Developers 
Guide  following  appropriate  advance 
notification,  where  applicable. 
Automated  underwriting  system 
vendors  and  mortgagees  found  to  violate 
these  conditions  may  have  their  access 
~to  the  Scorecard  terminated  with 
appropriate  notice.  HUD  will  provide  a 
vendor  or  mortgagee  with  a  30-day 
notice  of  a  violation  and  loss  of 
privilege.  The  notice  will  state  the 


nature  of  the  violation,  the  effective  date 
of  the  loss  of  privilege,  and  the  duration 
of  the  loss  of  privilege.  A  party  receiving 
such  a  notice  may  appeal  to  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing  (DAS-SFH),  or  the  Deputy 
Assistant  Secretary's  designee,  before 
the  effective  date  by  providing  evidence 
to  refute  the  violation.  The  loss  of 
privilege  is  stayed  until  the  DAS-SFH 
notifies  the  party  that  the  loss  of 
privilege  has  been  affirmed,  rescinded, 
or  modified.  As  an  additional  measure 
to  ensure  compliance  with  these 
requirements,  access  to  the  TOTAL 
Mortgage  Scorecard  by  a  FHA  mortgagee 
will  be  conditioned  upon  the 
mortgagee's  certification  to  comply  with 
the  requirements  as  provided  in  this 
rule. 

m.  Justification  for  Interim 
Rulemaking 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  HUD's  own 
regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10,  however,  does  provide 
for  exceptions  for  that  general  rule 
where  HUD  finds  good  cause  to  omit 
advance  notice  and  public  participation. 
The  good  cause  requirement  is  satisfied 
when  prior  public  procedure  is 
determined  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest." 

HUD  finds  that  good  cause  exists  to 
publish  this  interim  rule  for  effect 
without  first  soliciting  public  comment 
in  that  prior  public  procedure  would  be 
contrary  to  the  public  interest. 
Currently,  loan  originators  underwrite 
FHA  loans  manually  or  through  Fannie 
Mae  and  Freddie  Mac's  proprietary 
automated  systems  that  employ 
scorecards  that  were  built  using  data  on 
FHA  borrowers  but  with  algorithms 
known  only  to  the  developers  and  not 
to  FHA.  Over  the  last  four  years,  HUD 
has  developed  its  own  FHA  TOTAL 
Scorecard  and  through  validation 
determined  that  it  provides  an  improved 
credit  evaluation  system  for  FHA  loans 
that  has  been  statistically  proven  to 
accurately  predict  the  likelihood  of 
mortgagor  default  while  providing  a 
imiform  system  protective  of  borrowers 
Indeed,  the  TOTAL  Scorecard,  among 
other  attributes,  better  predicts 
delinquencies  that  may  occur  under 
FHA  loans  than  any  odiec  underwriting 
means  currently  available. 

The  release  of  the  TOTAL  Scorecard 
and  its  implementation  without  delay 
through  the  issuance  of  this  rule  will 
allow  FHA  to  benefit  immediately  from 
this  more  refined,  uniform  instrument 
that  will  better  measure  the  credit 
worthiness  of  potential  borrowers  and 


better  protect  the  Government  fit)m 
financial  losses.  This  is  especially  true 
in  an  environment  of  relatively  low 
interest  rates,  increased  demand  fot 
FHA  insurance  products,  and 
historically  high  FHA  delinquency 
rates.  Additionally,  because  the 
scorecard  is  government  property  and 
HLT)  is  prepared  to  accept  data  on 
TOTAL  Scorecard  performance, 
immediate  deployment  will  allow-HUD 
to  efficiently  track  the  performance  of 
FHA  loans  and  FHA  lenders  and 
quickly  fix  and  refine  the  scorecard 
further. 

For  borrowers,  immediate  deployment 
of  the  TOTAL  Scorecard  wiU  result  in 
the  institution  of  a  single  system 
nationwide  that  will  offer  imiform 
processing. 

The  interim  rule  enables,  but  does  not 
require.  FHA  mortgage  lenders  to  use 
this  new  automated  means  of  assessing 
the  credit  worthiness  of  FHA 
mortgagors.  Although  use  of  the  TOTAL 
Scorecard  is  not  required,  the 
Department  believes  that  this  rule 
makes  use  of  the  TOTAL  Scorecard 
possible  for  a  gnsater  number  of 
mortgagees,  and  for  the  benefit  of  a 
greater  number  of  mortgagors,  at  an 
earlier  point  in  time  and  in  a  more 
efficient  manner  than  would  execution 
of  individual  approvals  to  use  the 
TOTAL  Scorecard  issued  in  accordance 
with  outstanding  mortgagee  letter 
instructions.  For  FHA  mortgagees  that 
opt  to  use  the  TOTAL  Scorecard,  use  of 
the  TOTAL  Scorecard  is  subject  to 
several  conditions  to  protect  borrowers 
including  that  borrowers  who  are 
classified  "refer  "  will  be  processed 
through  manual  underwriting.  For  the 
TOTAL  Scorecard  to  provide  the 
intended  benefits  of  accurate 
assessment,  FHA  mortgagees  must  abide 
by  the  terms  and  conditions  for  use. 
Also,  FHA  mortgagees  may  not 
disassemble,  decompile,  reverse 
engineer,  derive  or  otherwise  reproduce 
any  part  of  the  source  code  or  algorithm 
in  the  TOTAL  Scorecard.  Such 
tampering  may  render  the  TOTAL 
Scorecard  inaccurate  and  unusable. 

IV.  Findings  and  Certificatioiis 

Paperwork  Reduction  Act 

The  proposed  new  information 
collection  requirements  contained  in 
§  203.255(b)(5)  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Under  this  Act,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 


The  public  teporting  burden  for  this 
new  collection  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
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existing  di  ita  sources,  gathering  and 
maintaining  the  data  neededrand 
completin »  and  reviewing  the  collection 
of  informs  don.  Information  on  the 


estimated  public  reporting  burden  is 
provided  in  the  following  table: 


Information  collection 


In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  sohciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaliiate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 

'  are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal^Comments  must  be 
received  by  January  20,  2004.  Cortunents 
must  refer  to  the  proposal  by  name  and 
docket  number  (FR-4835-I-01)  and 
must  be  sent  to: 

Laiuen  Wittenberg,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503-0009. 
Lauren_Wittenberg@omb.eop.gov,  and 
Gloria  Diggs,  Reports  Liaison  Officer, 
Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  Room  9116,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  for  this 
,rule  has  been  made  in  accordance  with 
HUD  regulations  at  24  CFR  part  50, 
which  implement  section  102(2)(C)  of 
the  National  Environmental  Policy  Act- 
of  1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  fn  the  office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 


NuiTit>er  of 
respondents 


6,000 


Responses 

per 
respondent 


1 


Total  annual 
responses 


6,000 


Hours  per 
:  response 


Total  hours 


6,000 


Counsel,  department  of  Housing  and 
Urban  Development,  Room  10276.  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-051)0. 

Unfundec  Mandates  Reform  Act 

The  Un  iinded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  establishes 
requiremt  nts  for  federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  or  state,  local,  and  tribal 
govemme  its  and  the  private  sector. 
"This  inter  im  rule  does  not  impose  a 
federal  mandate  that  will  result  in 
expenditi  re  by  state,  local,  or  tribal 
governmaits,  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Reguhtoi  y  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulator^  Flexibility  Act  (5  U.S.C. 
605(b)),  hes  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  ^le  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  governs  access  to,  and  use  of, 
an  autompted,  electronic  tool  to  assist 
mortgagees  in  managing  workflow  and 
expeditin  g  the  endorsement  process. 
There  are  no  anti-competitive 
discrimii  atory  aspects  of  the  rule  with 
regard  to  small  entities,  and  there  are 
not  any  i  nusual  procedures  that  would 
need  to  h  b  complied  with  by  small 
entities,  i  Uthough  HUD  has  determined 
that  this  nterim  rule  would  not  have  a 
significai  it  economic  impact  on  a 
substanti  al  nimiber  of  small  entities, 
HUD  we  comes  comments  regarding  any 
less  burdlensome  alternatives  to  this  rule 
that  willimeet  HUD's  objectives  as 
describe^  in  this  preamble. 

Executiv  ?  Order  13132,  Federalism 

Execufive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishi]  ig  any  rule  that  has  federalism 
implicat  ons  if  the  rule  either  (1) 
imposes  substantial  xlirect  compliance 
costs  on  state  and  local  governments 
and  is  nrt  required  by  statute,  or  (2)  the 
rule  pre«  mpts  state  law.  unless  the 
agency  n  leets  the  consultation  and 
funding 


requirements  of  section  6  of  the 
Executii)  e  Order.  This  interim  rule 


would  not  have  federalism  implications 
and  would  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
'  Order).  Any  changes  made  to  the 
interim  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  Regulations  Division, 
Office  of  the  General  Coimsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Ntmibers  for  24  CFR  part  203 
are  14.117  and  14.133. 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians-lands,  Loan 
programs-housing  and  conmiunity 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 

■  Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to  amend 
24  CFR  part  203  to  read  as  follows: 

PART  20&-SINGLE  FAMILY 
MORTGAGE  INSURANCE 

■  1.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709. 1710, 1715b. 
and  1715u;  42  U.S.C.  3535(d). 

■  2.  Amend  §  203.251  by  adding 
paragraph  (t)  to  read  as  follows: 

§203.251    Definitions. 

*        *        *        *        *    " 
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(t)  TOTAL  is  an  acronym  that  stands 
ior  "Technology  Open  To  Approved 
Lenders."  TOTAL  is  a  mortgage 
scorecard  based  on  a  mathematical 
equation  that  is  to  be  used  within  an 
automated  underwriting  system  (AUS). 
TOTAL  is  a  tool  to  assist  the  mortgagee 
in  managing  its  workflow  and 
expediting  the  endorsement  process, 
and  is  not  a  substitute  for  the 
mortgagee's  reasonable  consideration  of 
risk  and  credit  worthiness.  Direct 
Endorsement  mortgagees  using  TOTAL 
remain  solely  responsible  for  the 
underwriting  decision. 
■  3.  Amend  §  203.255  by  revising 
paragraph  (b)(5)  to  read  as  follows: 

§  203.255    Insurance  of  mortgage. 

***** 

(b)  *  *  * 

(5)  An  underwriter  certification,  on  a 
form  prescribed  by  the  Secretary,  stating 
that  the  underwriter  has  personally 
reviewed  the  appraisal  report  and  credit 
application  (including  the  analysis 
performed  on  the  worksheets)  and  that 
the  proposed  mortgage  complies  with 
HUD  underwriting  requirements,  and 
incorporates  each  of  the  imderwriter 
certification  items  that  apply  to  the 
mortgage  submitted  for  endorsement,  as 
set  forth  in  the  applicable  handbook  or 
similar  pubhcation  that  is  distributed  to 
all  Direct  Endorsement  mortgagees, 
except  that  where  the  TOTAL  Mortgage 
Scorecard  is  used  by  the  mortgagee,  and 
the  TOTAL  Mortgage  Scorecard  has 
determined  that  the  application 
represents  an  acceptable  risk  under 
terms  and  conditions  agreed  to  by  the 
FHA,  a  Direct  Endorsement  underwriter 
shall  not  be  required  to  certify  that  the 
underwriter  has  personally  reviewed  the 
credit  application  (including  the 
analysis  performed  on  any  worksheets). 
The  following  requirements  are  also 


apphcable  to  the  use  of  the  TOTAL 
Mortgage  Scorecard: 

(i)  Mortgagees  and  vendors  must 
certify  to  comphance  with  these 
requirements: 

(A)  Permissible  users.  Only  FHA- 
approved  automatic  underwriting 
systems  (AUSs)  developed,  operated, 
owned,  or  used  by  FHA-approved  Direct 
Endorsement  mortgages,  Fannie  Mae,  or 
Freddie  Mac,  may  access  TOTAL,  and 
only  FKA-approved  mortgagees  will  be 
able  to  obtain  risk-assessments  using 
TOTAL; 

(B)  Limitation  on  use.  Results  from 
TOTAL  must  not  be  used  as  the  basis  for 
rejecting  any  mortgage  applicant. 
Mortgagees  must  provide  full  manual 
underwriting  for  mortgage  applicants 
when  TOTAL  returns  a  "refer"  risk 
score. 

(C)  Vendor  and  mortgagee 
requirements.  Both  mortgagees  and 
vendors  must: 

(1)  Use  TOTAL  to  process  FHA  and 
other  loan  products  specified  by  the 
FHA  Commissioner  only  and  for  no 
other  purpose; 

(2)  Implement  quality  control 
procedures  for  TOTAL  usage  and 
provide,  at  FHA's  request,  reports  and 
loan  samples  that  enable  FHA  to 
evaluate  program  operation; 

(3)  Not  use  TOTAL  to  direct 
mortgagors  into  other  non-FHA  product 
offerings  (this  requirement  does  not 
relieve  a  mortgagee  from  its  obligations 
under  §  203.10  concerning  informed 
consumer  choice  for  prospective  FHA 
mortgagors); 

(4)  Not  disassemble,  decompile, 
reverse  engineer,  derive  or  otherwise 
reproduce  any  part  of  the  source  code  or 
algorithm  in  TOTAL; 

(5)  Not  provide  feedback  messages 
that  conflict  with  the  Equal  Credit 
Opportunity  Act;  and 


(6)  Comply  with  any  additional  HUD/ 
FHA  requirements  or  procedures  that 
are  applicable  to  the  Scorecard  and  may 
be  issued  through  handbooks,  mortgagee 
letters,  TOTAL  User  Guides,  or  TOTAL 
Developers  Guide  following  appropriate 
advance  notification,  where  applicable. 

(ii)  Loss  of  privilege  to  use  TOTAL. 
Mortgagees  and  AUS  vendors  found  to 
violate  the  requirements  applicable  to 
the  use  of  TOTAL  may  have  their  access 
to  TOTAL  and  all  associated  privileges 
terminated  upon  appropriate  notice  in 
accordance  with  the  following 
procedure: 

(A)  Notice.  HUD  will  provide  a 
mortgagee  or  vendor  with  a  30-day 
notice  of  a  violation  and  loss  of 
privilege.  The  notice  will  state  the 
nature  of  the  violation,  the  effective  date 
of  the  loss  of  the  privilege,  and  the 
duration  of  the  loss  of  the  privilege.  The 
notice  will  become  effective  on  the  date 
provided  in  the  notice,  unless  the        ^ 
mortgagee  or  vendor  appeals  the 
violation  and  loss  of  privilege  in 
accordance  with  paragraph  (b)(5)(ii)(B) 
of  this  section. 

(B)  Appeal.  A  party  receiving  a  notice 
of  violation  may  appeal  to  the  Deputy 
Assistant  Secretarv  for  Single  Family 
Housing  (DAS-SFH),  or  his  or  her 
designee,  before  the  effective  date  of  the 
notice  by  providing  evidence  to  refute 
the  violation.  The  loss  of  privilege  is 
stayed  until  the  DAS-SFH,  or  designee, 
notifies  the  party  that  the  loss  of 
privilege  has  been  affirmed,  rescinded, 
or  modified. 
***** 

Dated:  October  29.  2003. 
lohn  C.  Weicher. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  03-29055  Filed  11-20-03;  8:45  am] 
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The  Mams  in  this  list  were 
edMorialy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  21, 
2003 

EHVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
desigruition  of  areas: 
Arizona;  put)lished  9-22-03 
GOVERNMENT  ETHICS 
OFFICE 

Organization  and  procedures: 
Statutory  gift  acceptemce 
authority;  published  10-22- 
03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  drugs,  feeds,  and 
reialed  products: 
Formaldehyde;  put>lished 
11-21-03 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Maritime  security: 
Area  maritime  security; 

published  10-22-03 
Automatic  Identification 

System;  vessel  carriage 

requirements;  published 

10-22-03 
FacHity  security;  published 

10-22-03 
General  provisions; 

published  10-22-03 
Outer  Continental  Shelf 

facility  security;  published 

10-22-03 
Vessels;  security  measures; 

published  10-22-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Married  put  transactions; 
security  ownership 
determination;  interpretive 
guidance;  published  11- 
21-03 
STATE  DEPARTMENT 
International  Traffic  in  Arms 
regulations: 

Angola,  emtiargo  lifted;  Iraq, 
denial  policy  partially 
Mfted;  published  11-21-03 

TRANSPORTATION 
DEPARTMENT 
FadanI  Aviation 


Aifworttiiness  directives: 


McDonnell  Douglaj;^ 
pubished  10-17- )3 


RULES  GOING  IK  TO 
EFFECT  NOVEMBER  22, 
2003 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marfcat^g 
Sarvlca 


Walnuts  grown 
California;  publish^  11-21- 
03 


COMMENTS  DUE 
WEEK 


NEXT 


stection; 
11-26-03; 
[FR  03- 


ADVISORY  COU» 
HISTORIC  PRESEF 

Historic 
Advisory  Council 

hiistoric  properties 
comments  due  by| 
published  10-23 
26799] 

AGRICULTURE 
DEPARTMENT 
Agricultural 
Sarvlca 

Mango  promotion,  riisearch 
and  information  older; 
comments  due  by  11-28-03; 
published  10-9-03  [FR  03- 
25457] 
Tomatoes  grown  irv- 
Florida;  commenti  due  by 
11-26-03;  published  10- 
27-03  [FR  03-2f014] 

AGRICULTURE 

DEPARTMENT 

Food  Sataty  and  h  ispaction 

Ssrvica 

Meat  and  poultry  inspection: 
Food  labeling — 
Poultry  classes  comments 
due  by  11 -2t -03; 
published  9-2  9-03  [FR 
03-24536] 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  tsckers 
and  Stockyards 
Administration 
Grain  inspection  ec  jipment; 
official  performar  x 
requirements: 
Tolerance  for  div  ders; 
regulation  rerrxived; 
comments  due  I 
03;  published 
[FR  03-26388] 

COMMERCE  DEPi  kRTMENT 
Economic  Analysl  s  Bureau 

International  serviois  sun/eys: 
BE-25;  quarteriy 
transactions  w  th 
unaffiliated  fon  tign 
persons  in  seliK:ted 


by  11-24- 
0-23-03 


survey  of 


services  and  in  intangible 
assets;  comments  due  l>y 
11-24-03;  published  9-23- 
03  [FR  03-24129] 
BE-4S;  quarteriy  sun/ey  of 
insurance  transactions  t>y 
U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  11-24- 
03;  published  9-23-03  [FR 
03-24130] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulations: 

Commerce  Control  List- 
Computer  technology  and 
software; 
microprocessor 
technology;  comments 
due  by  11-24-03; 
published  10-24-03  [FR 
03-26788] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Attantic  highly  migratory 

species — 

Atlantic  tijnas,  swordfish, 

.    and  sharks;  size  limit 
adjustments;  comments 
due  by  11-28-03; 
published  11-10-03  [FR 
03-28130] 
Caribtiean,  Gulf,  and  South 

Atlantic  fisheries — 

Dolphin  and  wahoo; 
comrT>ents  due  by  11- 
25-03;  published  9-26- 
03  [FR  03-24391] 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Rockfish  conservation 
areas;  trip  limit 
adjustments;  comments 
due  by  11-24-03; 
published  10-24-03  [FR 
03-26927] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 

regulatkHi  filings: 

Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Class  I  ozone  depleting 
substances;  essential 
use  allowarKes 
allocation  (2004); 


comments  due  by  11- 
28-03;  published  10-28- 
03  [FR  03-27160] 
Air  quality  implementation 
plans;  approval  and 
proTTHilgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Oregon;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-26917] 
Air  quality  implemerrtation 
plans;  approval  and 
promulgation;  various         ' 


Montana;  comments  due  by 
11-28-03;  published  10- 
29-03  [FR  03-27269] 

New  York;  comments  due 
by  11-28-03;  published 
10-28-03  [FR  03-27157] 

Environmental  statements; 
avaital)ility,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
pubHshed  10-16-03  [FR 
03-26087] 
Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenazate;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24370] 
Chtorfenapyr;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24405] 
Cyromazine;  comments  due 
by  11-24-03;  published  9- 
24-03  [FR  03-24012] 
'  DimettKxnorph;  comments 
due  by  11-28-03; 
published  9-29-03  [FR  03- 
24564] 
Etoxazole;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24368] 
Fenhexamid;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24013] 
Glufosinate  ammonium; 
comments  due  by  11-28- 
03;  published  9-29^3  [FR 
03-24565] 
Imazapyr,  comments  due  by 
11-25-03;  published  9-26- 
03  [FR  03-24123] 
Indian  meal  moth  granutosis 
virus;  comments  due  by 
11-28-03;  published  9-29- 
03  [FR  03-24563] 
Quinoxfen;  comments  due 
by  11-28-03;  published  9- 
29-03  [FR  03-24561] 
Sethoxydim;  comments  due 
by  11-28-03;  published  9- 
29-03  [FR  03-24562] 

Sulfentrazone;  comments 
due  by  11-24-03; 
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published  9-24-03  [FR  03- 
24011 J 

Thiadoprid;  comments  due 
by  11-25-03;  published  9- 
26-03  [FR  03-24371] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
New  Yortt;  comments  due 

by  11-24-03;  published 

10-7-03  [FR  03-25334] 
Radio  stations;  table  of 
assignments: 
North  Dakota;  comments 

due  by  11-24-03; 

published  10-21-03  [FR 

03-26499] 

Television  broadcasting: 
Digital  television 
conversion — 
Digital  low  power 
television,  television 
translator  stations  and 
digital  television  booster 
stations  emd  related 
issues;  comment 
request;  comments  due 
by  11-25-03;  published 
9-26-03  [FR  03-24328] 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  experKJiture 
limitations  and  prohibitions: 
Payroll  deduction 
contrHxjtions  to  a  trade 
association's  separate 
segregated  fund; 
rulemaking  petitkm; 
comments  due  by  11-24- 
03;  published  10-24-03 
[FR  03-26749] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs — 
Oral  health  care  drug 
products  (OTC)— 

Antigingivitis/antiplaque 
products;  monograph 
estabKshntent; 
correction;  comments 
due  by  11-25-03; 
published  10-6-03  [FR 
03-25044] 
Human  drugs: 
Oral  tie£dth  care  drug 
products  (OTC>— 
Antigingivitis/antiplaque 
products;  monograph 
estat>lishment; 
comments  due  by  11- 
25-03;  published  8-25- 
03  [FR  03-21669] 
Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 


•nicrotjiotogicai  effects  on 
bacteria  of  human  health 
concem;  Open  for 
comments  until  further 
ncttKe;  put)lished  10-27-03 
FR  03-27113] 

HOMELAND  SECURITY 
DEPARTMENT 
Cont  Guard 

Outer  Continental  Shelf 
activities: 

Gulf  of  Mexico;  safety 
zones;  comments  due  t>y 
11-25-03;  published  9-26- 
03  [FR  03-24366] 
INTERIOR  DEPARTMENT 
Surface  Mining  ReclanMtion 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamatk>n  plan 
submisskxis: 

MarylarKl;  comments  due  l)y 
11-26-03;  published  10- 
27-03  [FR  03-27044] 
Montana;  comments  due  by 
11-26-03;  published  10- 
27-03  [FR  03-27045] 
UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Sound  recordings  under 
statutory  inenses;  notne 
and  recordkeeping  for 
use;  comments  due  by 
11-24-03;  published  10-8- 
03  [FR  03-25523] 
NUCLEAR  REGULATORY 
COMMISSION 
Source  material;  domestk: 
Hcensing: 

Utah  uranium  mills  and 

byproduct  material 
'        d^sal  facilities; 

alternative  groundwater 

protectran  standards  use; 

comments  due  by  11-24- 

03;  published  10-24-03 

[FR  03-26895] 
POSTAL  SERVICE 
Domestk:  Mail  Manual: 
Metered  postage;  refund 

procedures;  comments 

due  by  11-28-03; 

published  10-29-03  [FR 

03-27186] 

RAILROAD  RETIREMENT 
BOARD 

Freedom  of  lnformatk>n  Act; 
implementatk>n;  comments 
due  by  11-28-03;  published 
10-29-03  [FR  03-27107] 

SOaAL  SECURITY 

ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  old-age,  survivors, 
and  disability  insurance. 


and  aged,  blind,  and 
disabled— 

Social  Security  Act  (Trtles 
H,  VIII,  and  XVI); 
fepresentative  payment; 
comments  due  by  11- 
24-03;  published  9-25- 
03  [FR  03-24017] 

TRANSPORTATION 
DEPARTMENT 

FMerai  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier,  comments  due 
by  11-28-03;  published 
10-29-03  [FR  03-27209] 
Eurocopter  France; 
comments  due  tjy  11-25- 
03;  published  9-26-03  [FR 
03-24282] 
McDonnefl  Douglas; 
comments  due  by  11-24- 
03;  published  10-8-03  [FR 
03-25493] 

Raytfieon;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25867] 

TRANSPORTATION 
DEPARTMENT 

NatkMMl  Highway  Traffic 
Safety  Administration 

Consumer  informatkm: 
VehKle  ro«over  resistafwe; 
dynamk:  roHover  tests  and 
results;  comments  due  by 
11-28-03;  published  10- 
14-03  [FR  03-25360] 
Motor  vehk:ie  safety 
standards: 

Controls  and  displays; 
comments  due  by  11-24- 
03;  pubished  9-23-03  [FR 
03-24145] 

TREASURY  DEPARTMENT 
Alcohol  and  TotMcco  Tax 
and  Trade  Bursau 

Akx>holk:  beverages: 
Distilled  spirits;  exportatkxi 
evidence;  alternate 
documentatkxi;  comments 
due  by  11-24-03; 
published  9-24-03  [FR  03- 
23886] 

VETERANS  AFFAIRS 
DEPARTMENT 

Graves  already  marked  at 
private  expense;  appropriate 
govemment  marker 
eligibility;  cenvnents  due  by 
11-24-03;  published  9-25-03 
[FR  03-24214] 


Update  Serojoe)  on  202-741- 
6043.  This  list  is  also 
avaiabie  online  at  mpM 
www.nara.gov/f9dmg/ 
pla¥¥cun.html. 

The  text  of  la«vs  is  not 
published  in  the  Fodaral 
Ragistor  but  may  be  ordered 
in  "slip  law"  (indivMual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Offne,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  vM  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpj/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laovs  may 
not  yet  be  avaMafole. 

H.R.  1442/P.L.  IOe-126 

To  auttwrize  ttte  design  arxl 
oonstructkm  of  a  visitor  center 
for  ttie  Vietnam  Veterans 
Memorial.  (Nov.  17,  2003;  117 
Stat.  1348) 

H.R.  3288/P.L.  108-127 

To  amend  title  XXI  of  the 
Social  Security  Act  to  make 
techrecal  conneclions  with 
respea  to  the  definitnn  of 
qualifying  State.  (Nov.  17. 
2003,-117  Stat.  1354) 

S.  677/P.L.  106-128 

Black  Canyon  of  the  Gunnison 
Boundary  fteviskw  Act  of 
2003  (Nov.  17,  2003;  117 
Stat.  1355) 

S.  924/P.L  108-129 

To  autftorize  ttie  exctiange  of 
larids  between  an  Alaska 
Native  vmage  Corporatkxi  and 
the  Department  of  the  Interior, 
and  for  ottier  purposes.  {Hov. 
17.  2003;  117  Stat  1358) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  whwh 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkxi 
with  "PLUS"  (PuWk:  Laws 


PENS  is  a  free  electronk:  mail 
notifKatkxi  servne  of  newly 
enacted  public  laws.  To  ' 
subscribe,  go  to  http^/ 
listserv.gsa.gov/archives/ 
puUaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notifcatwn  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servwe. 
PENS  cannot  respond  to 
specifK  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

I^sidential 
Docmnents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  or 

Presidential 
Documents 


Ntonday.  lanuary  t3.  1997 

Viilunif  33— NuMilwr  2 
Po^  7-40 


The  V  eekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials n  ileased  during  the 
prece  ling  week.  Each  issue 
indue  3S  a  Table  of  Contents,  lists 
of  act  5  approved  by  the  President, 
nomir  ations  submitted  to  the 
SenalB,  a  checklist  of  White 
Hous )  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
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AgricuKuFe  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Forest  Service 

See  Riu-al  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 

(quarantme): 
Tuberculosis  in  cattle  and  bison — 

State  and  area  classifications,  65831-65833 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65868-65869 
Reports -and  guidance  docmnents;  availability,  etc.: 

Swine  and  swine  products  importation  from  France  and 
Spain;  classical  swine  fever  risk  analysis,  65869- 
65871 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  65932-65935 
Organization,  functions,  and  authority  delegations: 
Office  of  Security  and  Emergency  Preparedness  et  al.. 
65935-65937 

Commerce  Department 

See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Indonesia,  65893-65894 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65894-65895 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance:  "^^ 

Agilent  Technologies,  Inc.,  65948-65949 
Alstom  T&D  Industries,  65949 
Arland  Tool  &  Manufactiu-ing,  Inc.,  65949 
Chicago  Cold  Rolling,  65949 
Delta  International  Machinery,  65949 
Dupont  Teijin  Fils,  65950 
F/V  CAPE  LOOKOUT,  et  al.,  65950-65951 
Fishing  vessels — 

TRI-K,  65951 
FMC  Measurement  Solutions,  65951 
Gary  Works,  65951-65952 
Jan-Sew  Manufacturing,  65952 


Jolly  Tundra,  et  al.,  65952-65953 

Lesportac  Manufacturing  and  Distribution  Division 

65953-65954 
Majestic  Mold  &  Tool,  Inc.,  65954 
Metso  Paper  USA,  toe,  65954-65955 
Modem  Packagmg  Products,  65955 
Pall  Corp.,  65955 
Pearl  Baths,  toe,  65955-65956 
Plastene  Supply  Co.,  65956 
Progress  Casting  Group,  toe,  65956 
R&S  Cutting,  65956 

Republic  Technologies  totemational,  65957 
Robert  Bosch  Fuel  Systems  Corp.,  65957-65958 
Robert  Bosch  Fuel  Systems  Corp.,  et  al.,  65957 
Saimiina-SCI  Corp.,  65958 
Snap-on  Tools  Manufacturing  Co.,  65958 
Sony  Seminconductor  Co.,  65958-65959 
SPX  Dock  Products,  65959 
Stimson  Lumber  Co.,  65959 
Timber  Resource  Management,  Inc..  65959 
Vesuvius  USA,  65959 
Viasystems  Portland,  Inc.,  65959-65960 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65960-65961 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Enhanced  geothermal  systems,  65895 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Fernald  Site,  OH,  65895-65896 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  65845-65846 
Pennsylvania.  65846-65849 
Texas;  correction.  66000  * 

PROPOSED  RULES 
Air  programs: 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsvlvania.  65866-65867 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65928 
Air  pollution  control: 
Citizen  suits;  proposed  settlemients — 
Louisiana  Environmental  Action  Network,  65928- 
65929 
Reports  and  guidance  documents;  availability,  etc.: 
Hazardous  waste  management  system:  spent  hydrofining 
catalyst  from  petroleum  refining  operations; 
polyaromatic  hydrocarbon  content;  analytical  data 
65929-65930 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Richmond  Townhouse  Apartments  Site,  65930-65931 
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Superfund  program: 
Prospective  purchaser  agreements — 
-Richmond  Townhouse  Apartments  Site,  6593|0 

Export-Import  Bank 

NOTICES  ... 

Meetings;  Simshine  Act,  65931 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities;  proposa  s, 
"  submissions,  and  approvals,  65871 

Federal  Accounting  Standards  Advisory  Board 

NOTICES 

Meetings: 

2004  schedule,  65931 

Federal  Aviation  Administration 

PROPOSED  RULES 

Air  traffic  operating  and  flight  rules,  etc.: 
Area  navigation  and  miscellaneous  amendment^; 
meeting,  65854 

Airworthiness  directives: 
Eurocopter  France,  65854-65857 
Sikorsky,  65857-65859 

Class  B  airspace,  65859-65863 

Federal  Communications  Commission 

NOTICES 

Meetings: 
Network  Reliability  and  Interoperability  Councjl,  65931- 
65932 

Federal  Deposit  insurance  Corporation 

PROPOSED  RULES 

Disabled  persons'  access  to  programs,  activities,  f  icilities, 
and  electronic  and  information  technology,  6p850- 
65854 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities;  proposajs, 
submissions,  and  approvals,  65941-65942 

Federal  Energy  Regulatory  Commission 

NOTKES 

Electric  rate  and  corporate  regulation  filings: 
Caledonia  Generating,  LLC,  et  al.,  65899-6590: 
FirstEnergy  Corp,  et  al.,  65901-65902. 

Electric  utilities  (Federal  Power  Act): 
Market  behavior  rules;  regulation  of  market-basied  rate 
tariffs,  65902-65925 

Hydroelectric  applications,  65925-65927 

Applications,  hearings,  determinations,  etc.: 

CenterPoint  Energy  -  Mississippi  River  Transm  ssion 

Corp.,  65896 
El  Paso  Natural  Gas  Co.,  65896 
Gulf  South  Pipeline  Company,  LP,  65896-658gb 
Iroquois  Gas  Transmission  System,  L.P.,  65897 
Kern  River  Gas  Transmission  Co.,  65897 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  65897-|55898 
Peoples  Gas  Light  and  Coke  Co.,  65898 
Texas  Eastern  Transmission,  LP,  65898 
Williston  Basin  Interstate  Pipeline  Co.,  65898-^5899 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Fond  du  Lac  and  Sheboygan  Counties,  WI,  65981-65982 

Federal  Railroad  Administration 

NOTICES 

Safety  advisories,  bulletins,  and  directives: 
100-ton  truck  bolsters;  potential  catastrophic  failure, 
65982-65983 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers;  correction,  65932 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Compact  clothes  washers,  65833-65835 

Federal  Transit  Administration  ' 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Over-the-Road  Bus  Accessibility  Program,  65983-65991 

Fish  and  Wildlife  Service 

NOTICES 

Natural  resource  damage  assessment  plans;  availability, 
etc.: 
Humboldt  Covmty,  CA;  MV  Stuyvesant  oil  spill,  65944- 
65946 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65937-65939 
Reports  and  guidance  documents;  availability,  etc.: 
Premarket  approval  applications  user  fees  and  refunds, 
65940-65941 

Foreign  Assets  Control  Office 

RULES 

Iraqi  sanctions  regulations: 
Claims  against  the  goveriunent  of  Iraq;  U.  S.  financial 
institutions  transfer  authorization,  65844-65845 

Foreign-Trade  2^nes  Board 

NOTICES 

Indiana 
Clark  County,  Louisville  Customs  port  of  entry; 
expansion,  65872-65873 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Conmiittees — 
Glenn/Colusa  Coimty,  65872 
Tehama  County,  65872 

Geological  Survey 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  emd  approvals,  65946-65947 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Controhand  Prevention 
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See  Food  and  Drug  Administration 

NOTICES 

Meetings: 

Human  Research  Protections  Secretary  s  Advisory 
Committee,  65932 

Homeland  Security  Department 

See  Federal  Emergency  Management  Agency 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  infonnation  collection  activities;  proposals, 
submissions,  and  approvals,  65942-65943 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Utah  Project — 
Duchesne  and  Uintah  Counties,  UT;  Lovirer  Duchesne 
River  Wetlands  Mitigation  Project,  65943-65944 

internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Installment  obligations  and  contributed  contracts,  65864- 
65866 
NOTICES 
Privacy  Act: 

Systems  of  records,  65996-65998 

International  Trade  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  65873 
Antidumping:  * 

Malleable  iron  pipe  fittings  from — 

China,  65873-65875 
Wooden  bedroom  furnitiu-e  from — 
China,  65875-65879 
Countervailing  duties: 
Softwood  lumber  products  from — 
Canada,  65879-65886 
Meetings: 

U.S.  Automotive  Parts  Advisory  Coihmittee,  65886-65887 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Apples  from — 
United  States,  65887 
Applications,  hearings,  determinations,  etc.: 
San  Diego  State  University,  65879 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  65947 

Labor  Department 

See  Employment  and  Training  Administration 

NOTICES 

Meetings:  *^ 

>     Veterans'  Employment  and  Training  Advisory  Committee 
65948 


Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
New  Mexico,  65947 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc  • 
Freightliner  LLC,  65991-65992 
General  Motors  North  America,  65992 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Caribbean  Fishery  Management  Coimcil,  65887-65888 
Gulf  of  Mexico  Fishery  Management  Council,  65888 
New  England  Fishery  Management  Council,  65888-65889 
North  Pacific  Fishery  Management  Council,  65889-65891 
Pacific  Fishery  Management  Council,  65891 
South  Atlantic  Fishery  Management  Council,  65891- 
65892 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings: 
Spectrum  efficiency  and  new  technology  fonun,  65893 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Bristol-Myers  Squibb  Pharma  Co.,  65965-65966 

BWX  Technologies,  Inc.,  65966-65968 
Reports  and  guidance  documents;  availability,  etc.: 

Draft  Strategic  Plan  FY  2004-2009,  65968-65969 
Applications,  hearings,  determinations,  etc.: 

Dominion  Nuclear  North  Anna,  LLC,  65961-65962 

Entergy  Operations,  Inc,  65963-65964 
^Mid-American  Inspection  Services,  Inc.,  65964-65965 

Omaha  Public  Power  District,  65965 

Rural  Business-Cooperative  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65871 

Rural  Housing  Service 

RULES 

Program  regulations: 
Fire,  rescue,  and  other  community  facilities  projects 
65829-65831 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65871 

Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  65871 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
AIG  SunAmerica  Life  Assurance  Co.,  et  al.,  65969- 
65974 
Meetings;  Simshine  Act,  65974 

Public  Utility  Holding  Company  Act  of  1935  filings,  65974- 
65975  • 


VI 


Federal  Register / Vol.  68,   4o.  226 /Monday,  November  24,  2003 / (Contents 


»s: 


Self-regulatory  organizations;  proposed  rule  chang 
Chicago  Board  Options  Exchange,  Incr,  65975-6^977 
Depository  Trust  Co..  65977-65978 
National  Association  of  Securities  Dealers,  Inc 
-65980 


J5978- 


Small  Business  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  65980 

Stats  Dspartmsnt 

NOTICES 

Orgfuiization,  functions,  and  authority  delegations 
Under  Secretary  of  State  for  Management,  65980-65981 

Passport  travel  restrictions,  U.S. 
Libya,  65981 

Surface  iMining  Reciamation  and  Enforcement  Of  ice 

RULES 

Permanent  program  and  abandoned  mine  land  rec  amation 

plan  submissions: 
-   Kentucky,  65835-65843 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment:  ^ 

Orange  County  Tremsportation  Authority  et  al.,  $5993 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Provident  Bank  et  al,  65998 
Synergy  Financial  Group,  Inc,  65998   . 

Transportation  Department 

See  Federal  Aviation  Administration. 


See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 
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Utah  Reciamation  Mitigation  and  Conservation 
Commission 
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Central  Utah  Project — 
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_  River  Wetlands  Mitigation  Project,  65943-65944 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

7  CFR  Part  1942 
BIN  0575-ACS3 

Fire  and  Rescue  and  Other  Community 
Facilities  Projects 

AGENCY:  Rural  Housing  Service.  USDA. 
ACTION:  Direct  final  rule. 


SUMMARY:  The  Rural  Housing  Service 
(RHS)  is  amending  its  regulations  to 
include  all  essential  commuaiity  facility 
projects  $300,000  and  vmder  to  utilize 
the  authority  granted  for  fire  and  rescue 
loans.  Fire  and  rescue  loans  are  handled 
with  a  streamlined  procedure  for 
application  handling.  All  other 
Community  Facilities  loans  costing 
$300,000  and  under  will  be 
administered  imder  this  streamlined 
application  process.  The  intended  effect 
is  to  streamline  and  make  available  a 
cost-effective  way  to  administer  all 
Community  Facilities  loans  $300,000 
and  under. 

DATES:  This  rule  is  effective  February  9, 
2004,  unless  we  receive  written  adverse 
comments  or  written  notices  of  intent  to 
submit  adverse  comments  on  or  before 
January  23,  2004.  If  we  receive  such 
commmts  or  notices,  we  will  publish  a 
timely  document  in  the  Federal  Register 
withdrawing  the  direct  final  rule. 
ADDRESSES:  Submit  adverse  comments, 
or  notice  of  intent  to  submit  adverse 
comments,  to  Tracy  Givelekian, 
Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriciilture,  Rural  Housing  Service, 
STOP  0742, 1400  Independence  Avenue 
SW.,  Washington,  DC  20250-0742. 
Comments  may  be  submitted  via  the 
Internet  by  addressing  them  to 
comments@rus.usda.gov  and  must 
contain  the  word  "Community"  in  the 
subject.  All  written  comments  will  be 
available  for  public  inspection  at  300 


7th  Street  SW.,  Washington.  DC  20024. 
during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chad  Paricer,  Community  Programs, 
Rural  Housing  Service,  Direct  Loan  and 
Grant  Processing  Division,  U.S. 
Department  of  Agriculture,  Rural 
Housing  Service.  STOP  0787. 1400 
Independence  Avenue  SW.. 
Washington,  DC  20250-0787; 
Telephone:  202-720-1490;  FAX:  202- 
690-0471;  E-mail: 
Chad.Parker@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Civil  Justice  Reform 

In  accordance  with  this  rule:  (1)  All 
State  and  local  laws  and  regulations  that 
are  in  conflict  with  this  rule  will  be 
preempted,  (2)  no  retroactive  effect  will 
be  given  to  this  rule,  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule, 
unless  those  regulations  specifically 
allow  bringing  suit  at  an  earlier  time. 

Regulatory  Flexibility  Act 

The  Administrator  of  the  Rural 
Housing  Service  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  New  provisions  included  in 
this  rule  will  not  impact  a  substantial 
nmnber  of  small  entities  to  a  greater 
extent  than  large  entities.  Therefore,  a 
regulatory  flexibility  analysis  was  not 
performed. 

Paperwork  Reduction  Act 

There  are  no  new  reporting  and 
recordkeeping  requirements  associated 
with  this  rule. 

Unfunded  Mandates  Reform  Act 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 


202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
RHS  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and.  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Programs  Affected 

The  program  affected  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nimiber  10.766,  Community 
Facilities  Loans  and  Grants. 

Interi^vemmental  Review 

The  Community  Facilities  loan  and 
grant  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
oflScials.  RHS  will  conduct 
intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
1940-J,  "Intergovernmental  Review  of 
Rural  Development  Programs  and 
Activities,"  and  in  7  CFR  part  3015, 
subpart  V. 

Background 

RHS  administers  the  Conmnmity 
Facilities  loan  program  pursuant  to  7 
CFR  part  1942,  subpart  A,  designed  to 
develop  essential  community  fecilities 
for  public  use  in  rural  areas.  These 
facilities  include  schools,  libraries, 
childcare,  hospitals,  medical  clinics, 
assisted-living  facilities,  fire  and  rescue 
stations,  police  stations,  commimity 
centers,  public  buildings,  and 
transportation.  Loans  are  available  to 
public  entities  such  as  municipalities, 
counties,  and  special-purpose  districts, 
as  well  as  to  nonprofit  corporations  and 
tribal  governments.  Loan  funds  may  be 
used  to  construct,  enlarge,  or  improve 
commimity  facilities  for  health  care, 
public  safety,  and  public  services. 

Regulations  pursuant  to  7  CFR  part 
1942.  subpart  C.  entitled  Fire  and 
Rescue  Loans,  administered  by  RHS 
have  allowed  a  streamlined  process  for 
application  development  of  essential 
community  facility  projects  meeting  the 
definition  of  fire  and  rescue  projects. 
RHS  is  amending  its  regulations  to 
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establish  rules  and  regulations  to 
include  all  essential  community  facility 
projects  under  $300,000  currently 
defined  under  7  CFR  part  1942.17(d)  to 
utilize  the  authority  granted  for  Fire  and 
Rescue  loans  pursuant  to  7  CFR  part 
1942,  subpart  C.  This  will  allow  all 
essential  commiuiity  facility  applicants 
to  utilize  the  streamlined  process  for 
projects  of  $300,000  and  under. 

List  of  Sobjects  in  7  CFR  Part  1942 

Community  development. 
Community  fecilities,  Loan  programs — 
Housing  and  commimity  development. 
Loan  security.  Waste  treatment  and 
disposal — Domestic,  Watersupply — 
Domestic. 

■  For  the  reasons  set  forth  in  the 
preamble,  Chapter  XVIII,  Title  7,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PAim942— ASSOCIATIONS 

■  1.  The  authority  citation  for  part  1942 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989. 

Subpart  A— Community  Facilities 
Loans 

■  2.  Section  1942.1  is  amended  by 
revising  the  first  two  sentenees  of 
paragraph  (a)  to  read  as  follows: 

S  1942.1    General. 

(a)  This  subpart  outlines  the  policies 
and  procedures  for  making  and 
processing  insured  loans  for  Community 
Facilities  except  fire  and  rescue  and 
other  small  essential  commuiiity  facility 
loans  and  water  and  waste  disposal 
facilities.  This  subpart  applies  to 
Community  Facilities  loans  for  fire  and 
rescue  and  other  small  essential 
community  facility  loans  only  as 
specifically  provided  for  in  subpart  C  of 

this  part.  *  *  * 

*        •        •        *        • 

■  3.  Subpart  C  is  amended  by  revising 
the  heading  to  read  as  follows: 

Subpart  C— Fire  and  Rescue  and  Other 
Small  Community  Facilities  Projects 

■  4.  Section  1942.101  is  revised  to  read 
as  follows: 

11942.101    QMwral. 

This  subpart  provides  the  policies  and 
procediues  for  making  and  processing 
insured  Community  Facilities  (CF)  loans 
forfacilities  that  will  primarily  provide 
fire  or  rescue  services  and  other  small 
essential  commimity  facility  projects 
and  applies  to  fire  and  rescue  and  other 
Community  Facilities  loans  for  projects 
costing  $300,000  and.imder.  Any 
processing  or  servicing  activity 


conduct  k1  pursuant  to  this  subpart 
involvin  ;  authorized  assistance  to  Riual 
Develop  nent  employees,  members  of 
their  fai^lies,  known  close  relatives,  or 
business  or  close  personal  associates,  is 
subject  lb  the  provisions  of  subpart  D  of 
part  190  9  of  this  chapter.  Applicants  for 
this  assistance  are  required  to  identify 
any  knoKn  relationship  or  association 
with  a  Rjural  Development  employee. 
Commu]  lity  Facilities  loans  for  otber 
types  of  facilities,  and  those  costing  in 
excess  of  $300,000,  are  defined  in 
subpart  A  of  this  part. 

■  5.  Sec  ion  1942.103  is  revised  to  read 
as  follow  rs:  . 

11942.1(3    Definitions. 

Agent  y.  The  Rural  Housing  Service 
(RHS),  i  a  agency  of  the  U.S.  Department 
of  Agric  iltiue. 

Appn  val  official.  An  official  who  has 
been  de  egated  loan  or  grant  approval 
authorities  within  applicable  programs, 
subject  jo  certain  dollar  limitations. 

Const  miction.  The  act  of  building  or 
putting  ogether  a  facility  that  is  a  part 
of,  or  pi  ysically  attached  to,  real  estate. 
This  doi  (S  not  include  procurement  of 
major  e<  uipment  even  though  the 
equipmi  int  may  be  custom  built  to  meet 
the  OWE  Br's  requirements. 

Owne  r.  An  applicant  or  borrower. 

Proce  ising  office.  The  office 
designa  ed  by  the  State  program  official 
to  acce{  t  and  process  applications  for 
Commu  aity  Facilities  projects. 

Regio  lai  Attorney  or  OGC.  The  head 
of  a  Reg  ional  Office  of  the  General 
Counse  (OGC). 

Smal.  Community  Facilities  projects. 
Commu  aity  Facilities  loans  casting 
$300,0G  D  and  under. 

■  6.  In  ^  1942.104,  paragraph  (a)  is 
revised,  paragraphs  (b)  and  (c)  are 
remove  1,  and  paragraph  (d)  is 
redesigi  lated  as  paragraph  (b).  (The 
undesignated  text  following  newly 
designa  ted  paragraph  (b)  remains 
luichan  >ed). 

§  1 942.1  M    Application  processing. 

(a)  G<  neral.  Prospective  applicants 
should  Inquest  assistance  by  filing  SF 
424.2, '  Application  for  Federal 

(For  Construction),"  with  the 
Area  Rm-al  Development  Office. 
]  ractical,  approval  officials 
meet  with  prospective 

before  an  application  is  filed 
eligibility  and  Rural 
requirements  and 
procedures.  Throughout  loan 
,  Rural  Development  should 
^  vith  applicant  officials  as  needed 
that  applicant  officials 
the  current  status  of  the 
of  their  application,  what 
determinations  are  necessary. 


o  ' 


Assistajice 
Local 
When 
should 
applicahts 
to  disci  ss 
Develo  iment 
proces!  ing 
process  ing 
confer 
to  ensure 
imders  and 
process  ing 
steps  ai  id 


and  what  is  required  from  them.  Rural 
Development  should  assist  the  applicant 
as  needed  and  generally  try  to  develop 
and  maintain  a  cooperative  working 
relationship  widi  the  applicant. 

(bX  Unfavorable  decision.  If,  at  any 
time  prior  to  loan  approval,  it  is  decided 
that  favorable  action  will  not  be  taken 
on  an  application,  the  approval  official 
will  notify  the  applicant,  in  writing,  of 
the  reasons  why  tiie  request  was  not 
favorably  considered.  The  notification 
to  the  applicant  will  state  that  a  review 
of  this  decision  by  Riual  Development 
may  be  requested  by  the  applicant  in 
accordance  with  subpart  B  of  part  1900 
of  this  chapter.  The  following  statement 
will  also  be  made  on  all  notifications  of 
adverse  action: 
***** 

■  7.  Section  1942.108  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§1942.108    Application  docitet  preparation 
and  review. 

***** 

(e)  Organizational  review.  As  early  in  , 
the  application  process  as  practical,  the 
approval  official  should  obtain  copies  of 
organization  docrunents  from  each 
applicant  and  forward  them  through  the 
State  Office  to  the  Regional  Attorney  for 
review  and  comments.  The  Regional 
Attorney's  comments  should  be 
received  and  considered  before 
obligation  of  funds. 
***** 

(g)  State  Office  review.  The  State 
Office  must  monitor  fire  and  rescue  and 
other  small  community  facility  project 
loanmaking  and  servicing  and  provide 
guidance,  assistance,  and  training  as 
necessary  to  ensure  the  activities  are 
accomplished  in  an  orderly  manner 
consistent  with  the  Agency's 
regulations.  The  processing  office 
should  request  advice  and  assistance 
ft-om  the  State  Office  as  needed.  The 
State  Director  may  require  all  or  part  of 
a  specific  application  docket  to  be 
submitted  to  the  State  Office  for  review 
at  any  time.  The  State  Director  may 
determine  diat  one  or  more  of  the 
processing  office  staffs  do  not  have 
adequate  training  and  expertise  to 
routinely  complete  application  dockets 
without  State  Office  review.  In  such 
cases,  the  State  Director  should 
establish  guidelines  by  memorandum  or 
by  State  supplement  to  the  subpart  for 
the  necessary  State  Office  reviews. 
***** 

■  8.  Section  1942.111  is  amended  by\ 
revising  paragraph  (b)  to  read  as  follows: 

§1942.111    Applicant  eligibility. 
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(b)  Credit  elsewhere  determinations. 
The  approval  official  must  determine 
whether  financing  from  commercial 
sources  at  reasonable  rates  and  terms  is 
available.  If  credit  elsewhere  is 
indicated,  the  approval  official  should 
inform  the  applicant  and  recommend 
the  applicant  apply  to  commercial 
sources  for  financing.  To  provide  a  basis 
for  referral  of  only  those  applicants  who 
may  be  able  to  finance  projects  through 
conmiercial  soiux:es,  approval  officials 
should  maintain  liaison  with 
representatives  of  lenders  in  the  area. 
The  State  Director  should  keep  approval 
officials  informed  regarding  lenders 
outside  the  area  who  might  make  loans 
in  the  area.  Approval  officials  should     - 
maintain  criteria  for  determining 
applications  that  should  be  referred  to 
commercial  lenders  and  maintain  a  list 
of  lender  representatives  interested  in 
receiving  such  referrals. 
***** 

■  9.  Section  1942.112  is  amended  by 
adding  paragraph  (a)(l)(iii)  to  read  as 
follows: 

§1942.112    Eligible  loan  purposes. 

(a)  *  *  * 
(^)*  *  * 

(iii)  The  construction  or  development 
of  an  essential  community  facility 
requisite  to  the  beneficialand  orderly 
development  of  a  community  operated 
on  a  nonprofit  basis  in  accordance  with 
§  1942.17(d)  of  this  subpart.  This 
subpart  includes  those  projects  meeting 
the  definition  of  a  small  community 
facility  project. 
***** 

Dated:  November  14,  2003. 
Arthur  A.  Garcia, 

Administrator.  Rural  Housing  Service. 

[FR  Doc.  03-29212  Filed  11-21-03;  8:45  am] 

BILLING  CODE  341(>-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  03-044-2] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designations;  New  IMexico 

AGENCY:  Animal  and  Plant  Health 
Inspectiob  Ser\'ice,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


removing  New  Mexico  bom  the  list  of 
accredited-free  States  and  adding  it  to 
the  list  of  modified  accredited  advanced 
States.  The  interim  rule  was  necessary 
to  help  prevent  the  spread  of 
tuberculosis  because  New  Mexico  no 
longer  meets  the  requirements  for 
accredited-fi«e  State  status. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  July  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Terry  Beals,  Senior  Staff  Veterinarian, 
Eradication  and  Surveillance  Team, 
National  Center  for  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231- 
(301)  734-5467. 
SUPPLEMENTARY  INFORMATION: 


summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  regarding 
State  and  zone  classifications  by 


Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  24,  2003 (68  FR  43618-43621, 
Docket  No.  03-044-1),  we  amended  the 
tuberculosis  regulations  in  9  CFR  part 
77  by  removing  New  Mexico  fitjm  the 
list  of  accredited-free  States  in  §  77.7 
and  adding  it  to  the  list  of  modified 
accredited  advanced  States  in  §  77.9. 
Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  22,  2003.  We  received  one 
comment  by  that  date,  from  a  supplier 
of  roping  animals.  • 

The  commenter  suggested  that,  given 
the  size  of  the  State  of  New  Mexico  and 
the  variety  of  the  cattle  industries  . 
contained  therein,  a  more  beneficial 
course  of  action  would  be  to  split  the 
State  and  designate  each  portion 
separately. 

While  the  regulations  do  provide  for 
the  establishment  of  zones  of 
classification  within  a  State,  such  split 
State  status  must  be  requested  bv  a  State 
animal  health  official  in  accordsince 
with  §  77.4  and  approved  by  the 
Administrator  in  accordance  with 
§  77.3.  We  have  not  thus  far  received 
such  a  request  from  the  State  of  New 
Mexico. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule  without  change. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 


requirements.  Transportation. 
Tuberculosis. 

PART  77— TUBERCULOSIS 

■  Accordingly,  we  are  adopting  as  a  final 
rule,  without  change,  the  interim  rule 
that  amended  9  CFR  part  77  and  that  was 
published  at  68  FR  43618-43621  on  July 
24,  2003. 

Authority:  7  U.S.C.  830PI-8317;  7  CFR  2.22 
2.80.  and  371.4. 

Done  in  Washington.  DC,  this  18th  day  of 
November,  2003. 

Kevin  Shea. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  03-29233  Filed  11-21-03;  8:45  ami 

BHJJNG  CODE  3410-44-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Part  77 
[Docket  No.  03-005-2] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designations;  California 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  regarding 
State  and  zone  classifications  by 
removing  California  from  the  list  of 
accredited-free  States  and  adding  it  to 
the  list  of  modified  accredited  advanced 
States.  The  interim  rule  was  necessary 
to  help  prevent  the  spread  of 
tuberculosis  because  California  no 
longer  meets  the  requirements  for 
accredited-free  State  status. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  April  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Terr>'  Beals.  Senior  Staff  Veterinarian, 
Eradication  and  Surveillance  Team, 
National  Center  for  Animal  Health 
Programs,  VS.  APHIS,  4700  River  Road 
Unit  43.  Riverdale.  MD  20737-1231; 
(301)  734-5467. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
April  25.  2003  (68  FR  20333-20336, 
Docket  No.  03-005-1),  we  amended  the 
tuberculosis  regulations  in  9  CFR  part 
77  (referred  to  below  as  the  regulations) 
by  removing  California  from  the  list  of 
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accredited-firee  States  in  §  77.7  and 
adding  it  to  the  list  of  modified 
accredited  advanced  States  in  §  77.9. 
Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  June 
24,  2003.  We  received  three  comments 
by  that  date.  They  were  from  a  State 
agricultural  agency  and  two  cattle 
industry  groups.  The  conunents  are 
discussed  below  by  topic. 

Tuberculosis  Gassification 

Under  the  regulations  in  §  77.7(c),  if 
two  Or  more  tuberculosis-affected  herds 
are  detected  in  an  accredited-free  State 
or  zone  within  a  48-month  period,  that 
State  or  zone  will  be  removed  from  the 
list  of  accredited-free  States  or  zones 
and  will  be  reclassified  as  modified 
accredited  advanced.  All  three 
commenters  stated  that  a  classification 
system  based  solely  on  an  absolute 
number  of  affected  herds  does  not 
sufficiently  take  into  consideration  State 
tuberculosis  mitigation  and  eradication 
efforts.  We  recognize  this  issue  and  are 
currently  preparing  a  proposed  rule  that 
will  address  Uiis  and  other  aspects  of 
the  regulations. 

Delay  in  Compliance 

In  our  interim  rule,  we  delayed 
California's  compliance  date  for  certain 
identification  requirements  of  the 
regulations  for  sexually  intact  heifers, 
steers,  and  spayed  heifers  moving 
interstate  from  California.  We  provided 
for  this  delay  in  recognition  of  the  size 
and  complexity  of  the  cattle  industry  in 
California  as  well  as  in  the  interests  of 
equitable  treatment  for  producers  in 
California  since  we  had  previously 
delayed  the  State  of  Texas's  date  of 
compliance  with  those  requirements 
when  we  changed  the  classification  of 
Texas  from  accredited-free  to  modified 
accredited  advanced  (see  67  FR  38841- 
38844,  Docket  No.  02-021-1,  published 
June  6,  2002).  The  compliance  date  set 
in  our  April  2003  interim  rule  was 
September  30,  2003,  the  same 
compliance  date  given  to  the  State  of 
Texas.  All  three  commenters  stated  that 
the  time  allotted  for  delay  in 
compliance  was  too  short.  On  August  8, 
2003,  we  published  a  notice  in  the 
Federal  Register  (68  FR  47201-47202, 
Docket  No.  03-072-1)  further  delaying 
the  compliance  date  for  both  States  until 
March  30,  2004. 

Additionally,  one  commenter  stated 
that,  although  the  delay  in  compliance 
means  that  there  are  no  Federally 
imposed  identification  requirements  for 
certain  animals  moving  interstate,  many 
States  have  ignored  the  delay  in 
compliance  granted  by  the  USDA.  We 
are  sensitive  to  this  issue  and  have 
sought  to  avoid  such  situations  by 


holding  ineetings  among  State 
veterinaj  ians  and  other  officials  in  an 
effort  to  irge  States  to  accept  the 
Federal  i  novement  requirements. 

Definitiins 

Amon  >  the  requirements  that  we 
deferredfas  part  of  the  delay  in 
compliance  discussed  previously  are  the 
identific  ition  and  certification 
requiren  lents  for  sexually  intact  heifers 
foimd  in  §  77.10(d).  In  our  April  2003 
interim  i  ule,  we  described  the 
certifica  ion  requirements  as  applying  to 
"sexuall  f  intact  heifers  moving  to 
unappra  i^ed  feedlots."  One  commenter 
stated  that  since  the  term  "imapproved 
feedlot"  is  utilized  but  not  defined  in 
the  regu  ations,  this  creates  ambiguity 
and  mai  es  it  more  difficult  to 
underst!  nd  and  uphold  the  delay  in 
complia  ice.  We  apologize  for  any 
confusic  n  our  use  of  the  term 
"unappiDved  feedlot,"  which  does  not 
appear  i  i  the  regulations,  may  have 
caused,  n  using  the  term,  we  were 
simply  i  ttempting  to  draw  a  distinction 
between  the  requirements  at  §  77.10(b), 
which  c  )vers.  in  part,  the  movement  of 
sexuall)!  intact  heifers  to  approved 
feedlots  and  the  requirements  at 
§  77. 10((  I),  which  covers  the  movement 
of  those  and  other  animals  to  other 
destinat  ons,  which  could  include 
feedlots  that  are  not  approved  feedlots. 

Testing  Zosts 

All  th  -ee  commenters  expressed 
concern  with  the  tuberculin  testing  cost 
estimate  s  provided  in  the  interim  rule's 
econom  c  analysis.  One  commenter 
stated  that  our  determination  that  the 
identifiaation  requirements  described 
would  I  ot  have  a  significant  impact  on 
a  substa  itial  number  of  small  entities 
was  ina  :curate.  We  are  in  the  process  of 
gatherir  g  data  related  to  testing  and 
testing « osts  in  order  to  reevaluate  oiu- 
current  nformation  on  those  subjects. 
With  re  ;ard  to  the  determination  of  no 
signific:  int  impact  on  a  substantial 
number  of  small  entities,  we  consider 
"signifii  :ant  impact"  to  mean  that  the 
cost  of  i  given  action  is  equal  to  or 
greater '  han  the  small  business's  profit 
margin  5  to  10  percent  of  annual  sales). 
By  thesi  i  standards,  given  the  size  and 
profitab  ility  of  the  cattle  industry  in 
Califon  ia,  this  action  does  not  represent 
a  signif  cant  impact  on  a  substantial 
numbei  of  small  entities.  A  more 
detailec  analysis  of  this  issue  can  be 
found  li  iter  in  this  document  imder  the 
heading  "Regulatory  Flexibility  Act." 

Therefore,  for  the  reasons  given  in  the 
interimlrule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule  wi  hout  change. 


This  action  also  acffirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12866, 12372,  and  12988  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  by  removing 
California  from  the  list  of  accredited- 
free  States  and  adding  it  to  the  list  of 
modified  accredited  advanced  States. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small    =" 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

On  January  1,  2002,  there  were 
approximately  22,000  cattle  and  bison 
operations  in  California,  totaling  5.2 
million  head.  AccortHng  to  the  National 
Agricultural  Statistics  Service,  the  total 
cash  value  of  cattle  in  California  was 
over  $4.8  billion  as  of  that  year.  Over  90 
percent  of  California's  cattle  operations 
yield  less  than  $750,000  annually  and 
are,  therefore,  considered  small  entities 
under  criteria  established  by  the  Small 
Business  Administration. 

The  interim  rule  changed  the 
tuberculosis  status  of  California  from 
accredited-free  to  modified  accredited 
advanced,  resulting  in  interstate 
movement  restrictions  where  none 
existed  previously.  Specificedly,  the 
regulations  in  §  77.10  require  that,  for 
movement  to  certain  destinations, 
animals  must  test  negative  to  an  official 
tuberculin  test  and/or  be  officially 
identified  by  premises  of  origin 
identification  before  interstate 
movement  is  permitted. 

The  interim' rule  will  prove  beneficial 
by  preventing  the  spread  of  tuberculosis 
to  other  areas  of  the  United  States. 
However,  the  stricter  requirements  for 
interstate  movement  will  have  an 
economic  effect  on  those  producers 
involved  in  the  interstate  movement  of 
cattle  and  bison  from  California.  As 
such,  this  analysis  will  focus  on  the 
expenses  incurred  by  those  producers 
engaged  in  interstate  movement  and  in 
determining  whether  those  negative 
impacts  are  significant. 

■The-economic  analysis  prepared  for 
the  interim  rule  estimated  the  costs  of 
tuberculin  testing  to  be  approximately 
$3.76  per  animal.  However,  according  to 
the  California  Department  of  Food  and 
Agriculture  (CDFA),  in  conjunction  with 
the  California  Cattleman's  Association, 
the  estimated  costs  of  tuberculosis 
testing  are  actually  between  $7.50  and 
$10  per  animal.  Also,  it  is  to  be  noted 
that  the  cost  of  the  official  identification 
and  applicator  is  borne  by  the  USDA, 
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and  the  only  costs  incurred  by^ 
producers  are  the  labor  costs  of  the 
veterinarian  associated  with  applying 
the  eartag.  As  official  identification  is 
customarily  applied  at  the  same  time 
tuberculin  tests  are  performed  and  read, 
it  is  safe  to  assiune  that  the  estimated 
cost  between  $7.50  and  $10  would 
include  the  labor  costs  related  to  the 
application  of  official  identification. 

On  January  1,  2002,  the  average  value 
per  animal  in  California  was  estimated 
to  be  $930,  which  translates  to  an 
average  value  per  101-head  herd  of 
about  $94,000.  Using  high-end  cost 
estimates  of  $10  per  animal  for 
tuberculosis  testing  and  the  cost  of 
official  identification,  the  cost  of  the 
additional  tuberculin  testing 
necessitated  by  the  interim  rule 
represents  1.1  percent  of  the  per-head 
value  of  cattle.  In  general  practice,  we 
assimie  a  regulation  that  has  compliance 
costs  equal  to  or  greater  than  a  small 
business'  profit  margin,  or  5  to  10 
percent  of  annual  sales,  to  pose  an 
impact  that  can  be  considered 
"significant." '  For  the  purposes  of 
illustration  and  analysis  of  the  small 
entity  impact,  if  we  assume  a  cattle 
producer  owns  only  1  average  sized- 
herd  of  about  101  animals,  with  annual 
sales  of  approximately  $94,000, 
compliance  costs  totaling  between 
$4,700  and  $9,400  would  qualify  as 
posing  a  "significant"  economic  impact 
on  this  entity.  In  this  example,  the  cost 
of  compliance  for  this  producer,  using 
high-end  estimates  and  assuming  all  101 
animals  are  engaged  in  interstate 
movement,  would  total  only  $1,010. 
which  would  not  be  considered  a 
"significant"  economic  impact.  Of 
course,  in  reality,  the  majority  of  cattle 
and  bison  producers  in  California  own 
more  than  one-average  sized  herd. 
However,  by  presenting  an  extreme  case 
of  a  small  cattle  or  bison  operation,  we 
may  address  and  illustrate  that 
compliance  costs  will  not  cause  a 
significant  economic  impact  on  small 
entities. 

Thus,  we  believe  that  the  added  cost 
of  the  required  tuberculin  testing  and 
identification  is  small  relative  to  the 
average  value  of  cattle  and  bison, 
representing  less  than  1  percent  of  the 
per-head  value.  In  addition,  the  costs  of 
compliance  associated  with  the  interim 
rule  will  only  affect  those  operations 
engaged  in  the  interstate  movement  of 
cattle  or  bison.  Further,  since  APHIS  has 
delayed  the  date  of  compliance  with  the 
identification  requirements  in  §  77.10(b) 
and  (d),  the  identification  costs  for 


sexually  intact  heifers,  steers,  and 
spayed  heifers  moving  interstate  from 
the  State  of  California  will  be  deferred 
until  at  least  March  30,  2004. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

PART  77— TUBERCULOSIS 

■  Accordingly,  we  are  adopting  as  a  final 
rule,  without  change,  the  interim  rule 
that  ameSided  9  CFR  part  77  and  that  was 
published  at  68  FR  20333-20336  on 
April  25,  2003. 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22 
2.80,  and  371.4. 

Done  in  Washington,  DC,  this  18th  day  of 
November,  2003. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-29232  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


'  Verkuil,  Paul  R.  "A  Critical  Guide  to  the 
Regulatory  Flexibility  Act,"  Duke  Law  Journal,  Apr 
1982:  928. 


SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labeling  Rule  ("Rule")  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
compact  clothes  washers.  The 
Commission  also  announces  that  the 
current  ranges  of  comparability  for 
standard-sized  clothes  washers  will 
remain  in  effect  until  further  notice. 
EFFECTIVE  DATE:  The  amendments 
announced  in  this  document  will 
become  effective  February  23,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
Commission.  Washington,  DC  20580 
(202) 326-2889. 

SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in  1979, 


44  FR  66466  (Nov.  19,  1979).  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975 
("EPCA").'  The  Rule  covers  several 
categories  of  major  household 
appliances  including  dishwashers. 

L  Background 

The  Rule  requires  manufacturers  of  all 
covered  appliances  to  disclose  specific 
energy  consumption  or  efficiency 
information  (derived  from  the  DOE  test 
procediu^s)  at  the  point  of  sale  in  the 
form  of  an  "EnergyGuide"  label  and  in 
catalogs.  The  Rule  requires 
manufacturers  to  include,  on  labels  and 
fact  sheets,  an  energy  consumption  or 
efficiency  figure  and  a  "range  of 
comparability."  This  range  shows  the 
highest  and  lowest  energy  consumption 
or  efficiencies  for  all  comparable 
appliance  models  so  consumers  can 
compare  the  energy  consumption  or 
efficiency  of  other  models  (perhaps 
competing  brands)  similar  to  the  labeled 
model.  The  Rule  also  requires 
manufacturers  to  include,  on  labels  for 
some  products,  a  secondary  energy 
usage  disclosure  in  the  form  of  an 
estimated  annual  operating  cost  based 
on  a  specified  DOE  national  average  cost 
for  the  fuel  the  appliance  uses. 

Section  305.8(13)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  certain  information 
annually  to  the  Commission  by 
specified  dates  for  each  product  type.^ 
These  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energj-  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  on 
labels  consistent  with  these  changes,  the 
Conunission  will  publish  new  ranges  if 
an  analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
will  publish  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

II.  2003  Qothes  Washer  Ranges 

The  Commission  has  analyzed  the 
2003  annual  data  submissions  for 


'  42  use  6294.  The  statute  also  requires  the 
Department  of  Energy  (EKJE")  to  develop  test 
procedures  that  measure  how  much  energy  the 
appliances  use.  and  to  determine  the  representative 
average  cost  a  consumer  pays  for  the  diCferent  tjpes 
of  energy  available. 

^Reports  for  clothes  washers  are  due  October  \. 
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clothes  washers.  The  data  submissions 
show  a  significant  change  in  the  range 
of  comparability  scale  for  compact 
clothes  washers.3  Accordingly,  the 
Commission  is  publishing  new  ranges  of 
comparability  for  compact  clothes 
washers  in  appendix  F  of  the  rule.  To 
effect  this  amendment,  the  Commission 
has  divided  appendix  F  into  two  parts, 
appendix  Fl  for  standard  clothes 
washers  and  appendix  F2  for  compact 
clothes  washers.  Because  the  range  of 
comparability  for  standard  clothes 
washers  has  not  changed  significantly, 
the  Commission  is  not  amending  the 
range  in  the  rule  for  those  products.^ 

Manufacturers  of  compact  clothes 
washers  must  base  the  disclosiues  of 
estimated  annual  operating  cost 
required  at  the  bottom  of  EnergyCuide 
labels  for  standard-sized  dishwashers  on 
the  2003  Representative  Average  Unit 
Costs  of  Energy  for  electricity  (8.41 
cents  per  kilowatt-hour)  and  natural  gas 
(81.6  cents  per  therm)  that  were 
published  by  DOE  on  April  9,  2003  (68 
FR  17361)  and  by  the  Commission  on 
May  5,  2003  (68  FR  23584).The  new 
range  for  compact  models  will  become 
effective  February  23,  2004. 
Manufacturers  may  begin  using  the  new 
range  before  that  date.'' 


^The  Ck)inniission's  classification  of  "Standard" 
and  "Compact"  dishwashers  is  based  on  internal 
load  capacity.  Appendix  C  of  the  Commission's 
Rule  defines  "Compact"  as  including  countertop 
dishwasher  models  with  a  capacity  of  fewer  than 
eight  (8)  place  settings  and  "Standard"  as  including 
portable  or  built-in  dishwasher  models  with  a 
capacity  of  eight  (8)  or  more  place  settings.  The 
Rule  requires  that  place  settings  be  determined  in 
accordance  with  appendix  C  to  10  CFR  part  430, 
subpart  B,  of  DOE's  energy  conservation  standards 
prop'am. 

«In  a  February  21.  2003  notice  (68  FR  8448),  the 
Commission  discussed  the  possibility  of  publishing 
clothes  washer  ranges  this  year  based  on  data 
derived  from  a  new  DOE  test  procedure  that  will 
become  effective  on  )anuary  1,  2004  (10  CFR  part 
430,  subpart  B,  appendix  li).  On  October  1,  2003. 
the  Commission  received  data  for  some  models  that 
had  been  tested  under  the  new  procediu*  as  well 
as  data  submissions  reflecting  results  based  on  the 
current  (existing)  test  procedure  for  all  models  (10 
CFR  part  430,  subpart  B,  appendix  J).  The  submitted 
data  indicates  that  the  number  of  models  tested 
under  the  new  procedure  as  of  October  1  was 
relatively  small  compared  to  the  total  number  of 
models  reported.  In  addition,  the  submitted 
information  did  not  contain  any  data  for  compact 
models  tested  under  the  new  procedure.  Given  this 
limited  data  and  the  possibility  that  many  more 
models  have  yet  to  be  tested  under  the  new 
procedure,  it  is  not  appropriate  to  amend  the  ranges 
based  on  this  limited  new  test  data  at  this  time. 
Accordingly,  this  notice  reflects  the  review  of  data 
for  Qodels  tested  under  the  cun«nt  (existing)  DOE 
test  procedure. 

'The  Conmiission  notes  that  recent  amendments 
to  the  clothes  washer  label  require  advisory 
language  related  to  the  new  test  procedure  on  labels 
for  all  models  produced  begiiming  January  1,  2004 
(see  68  FR  36458  Qune  18.  2003)). 


m.  Admi  nistrative  Procedure  Act 

The  an  endments  published,  in  this 
notice  in'  'olve  routine,  technical  and 
minor,  oi  conforming  changes  to  the 
labeling  i  equirements  in  the  Rule.  These 
technicalj  amendments  merely  provide  a 
routine  c  lange  to  the  range  and  cost 
informati  on  required  on  EnergyCuide 
labels.  Ai  ;cordingly,  the  Commission 
finds  for  »ood  cause  that  public 
comment  for  these  technical,  procedural 
amendmi  »nts  is  impractical  and 
unneces^  (5  U.S.C.  553(b)(A)(B)  and 
(d)). 

rV.  Regulatory 


The 
Flexibilitly 
Flexibilifir 
604) are 
proceeding  I 
impose 


not 
entities 


Labeling  (Rule 

amendments 

change  t<  i 

required 

the  amer  dments 

"significiint 

substantial 

U.«.C. 

concluded 

flexibili 

certifies 

Regulato^ 

605(b)), 


itr. 


announc  ad 
significa  it 
substant  al 


n: 


Flexibility  Act 

provisions  of  the  Regulatory 
Act  relating  to  a  Regulatory 
Act  analysis  (5  U.S.C.  603- 
:  lot  applicable  to  this 

because  the  amendments  do 
any  new  obligations  on 
gulated  by  the  Appliance 
These  technical 
merely  provide  a  routine 
the  range  information 
on  EnergyCuide  labels.  Thus, 
will  not  have  a 
economic  impact  on  a 
number  of  small  entities."  5 
The  Commission  has 
,  therefore,  that  a  regulatory 
analysis  is  not  necessary,  and 
under  section  605  of  the 

Flexibility  Act  (5  U.S.C.  . 
I  hat  the  amendments 
today  will  not  have  a 
economic  impact  on  a 
number  of  small  entities. 


V.  Paper  work  Reduction  Act 

In  a  Ju  le  13,  1998  notice  (53  FR 
22106),  t  le  Commission  stated  that  the 
Rule  con  tains  disclosure  and  reporting 
requirenients  that  constitute 
"information  collection  requirements" 
as  defim  d  by  5  CFR  1320.7(c),  the 
regulatic  n  that  implements  the 
Paperwc  rk  Reduction  Act.*^  The 
Commission  noted  that  the  Rule  had 
been  reviewed  and  approved  in  1984  by 
the  Offic  e  of  Management  and  Budget 
("OMB"l  and  assigned  0MB  Control  No. 
3084-00  B8.  0MB  has  reviewed  the  Rule 
and  exte  nded  its  approval  for  its 
recordk<  eping  and  reporting 
requirer  lents  until  September  30,  2004. 
The  ame  ndments  now  being  adopted  do 
not  char  ge  the  substance  or  frequency 
of  the  re  :ordkeeping,  disclosure,  or 
reportin »  requirements  and,  therefore, 
do  not  n  (quire  further  OMB  clearance. 

List  of  S  ttbjects  in  16  CFR  Part  305 

Advei  tising.  Energy  conservation, 
Househvld  appliances.  Labeling, 


Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  305— [AMENDED] 

■  1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 
Appendix  F — (Removed] 

■  2.  Appendix  F  to  part  305  is  removed. 

■  3.  Appendices  Fl  and  F2  to  part  305 
are  added  to  read  as  follows: 

Appendix  Fl  to  Part  305 — Standard 
Clothes  Washers 

Range  Information 

"Standard"  includes  all  household  clothes 
washers  with  a  tub  capacity  of  1.6  cu.  ft  or 
13  gallons  of  water  or  more. 


*44U.SC.  3501-3520. 


Capacity 

Range  of  esti- 
mated annual 
energy  con- 
sumption 
(kWh/yr.) 

Low 

High 

Standard  

177 

1298 

Cost  Information 

When  the  above  range  of  comparability  is 
used  on  EnergyCuide  labels  for  standard 
clothes  washers,  the  estimated  annual 
operating  cost  disclosure  appearing  in  the 
box  at  the  bottom  of  the  labels  must  be 
derived  using  the  2000  Representative 
Average  Unit  Costs  for  electricity  (8.03c  per 
kiloWatt-hour)  and  natural  gas  (68,8.6c  per 
therm),  and  the  text  below  the  box  must 
identify  the  costs  as  such. 

Appendix  F2  to  Part  305 — Compact 
Clothes  Washers 

Range  Information 

"Compact"  includes  all  household  clothes 
washers  with  a  tub  capacity  of  less  than  1.6 
cu.  ft.  or  13  gallons  of  water. 


Capacity 

Range  of  esti- 
mated annual 
energy  con- 
sumption 
(kWh/yr.) 

Low 

High 

Compact  

350 

653 

Cost  Information 

When  the  above  range  of  comparability  is 
used  on  EnergyCuide  labels  for  compact 
clothes  washers,  the  estimated  annual 
operating  cost  disclosure  appearing  in  the 
box  at  the  bottom  of  the  labels  must  be 
derived  using  the  2003  Representative 
Average  Unit  Costs  for  electricity  (8.41c  per 
kiloWatt-hour)  and  natural  gas  (81.6c  per 
therm),  and  the  text  below  the  box  must 
identify  the  costs  as  such. 
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By  Direction  of  the  Commission. 
Donalds,  aark. 

Secretary.  -^ 

[FR  Doc.  03-29102  Filed  11-21-03;  8:45  am] 

BILLING  CODE  67S0-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

(KY-239-FOR] 

Kentucky  Aliandoned  Mine  Land  (AML) 
Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of  ^ 
amendment. 

SUMMARY:  We  are  approving  a  proposed 
amendment  to  the  Kentucky  abandoned 
mine  land  reclamation  plan  (the 
"Kentucky  plan")  under  the  Siu-face 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  die  Act). 
EFFECTIVE  DATE:  November  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Telephone:  (859) 
260-8400,  bitemet  address: 
bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

n.  Submission  of  the  Proposed  Amendment 

m.  OSM's  Findings 

rv.  Summary  and  Disposition  of  Comments 

v.  OSM's  Decision 

VI.  Procedural  Determinations 

L  Background onihe Kentucky 
Program 

The  Abandoned  Mine  Land  (AML) 
Reclamation  Program  was  established 
by  Title  IV  of  SMCRA  (30  U.S.C.  1201 
et  seq.)  in  response  to  concerns  over 
extensive  environmental  damage  caused 
by  past  coal  mining  activities.  The 
program  is  funded  by  a  reclamation  fee 
collected  on  each  ton  of  coal  that  is 
produced.  The  money  collected  is  used 
to  finance  the  reclamation  of  abandoned 
coal  mines  and  for  other  authorized 
activities.  Section  405  of  the  Act  allows 
States  and  Indian  Tribes  to  assume 
exclusive  responsibility  for  reclamation 
activity  within  the  State  or  on  Indian 
lands  if  they  develop  and  submit  to  the 
Secretary  of  the  Interior  (Secretary)  for 
approval,  a  program  (often  referred  to  as 
a  plan)  for  the  reclamation  of  abandoned 
coal  mines.  On  the  basis  of  these 
criteria,  the  Secretary  approved  the 


Kentucky  plan  on  May  18, 1982.  You 
can  find  background  information  on  the 
Kentucky  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan 
in  die  May  18, 1982,  Federal  Register 
^  147  FR  21435).  You  can  find  later 
actions  concerning  the  Kentucky  plan 
and  amendments  to  the  plan  at  30  CFR 
917.20  and  917.21. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  29,  2002 
(Administrative  Record  No.  KY-70), 
Kentucky  sent  us  a  proposed 
amendment  to  its  plan  under  SMCRA 
(30  U.S.C.  1201  etseq.).  Kentucky 
submitted  the  amendment  to  propose 
comprehensive  changes  to  the  plan.  The 
formal  amendment  was  preceded  by  two 
informal  submissions  in  September 
1997,  and  March  16,  2000 
(Administrative  Record  No.  KY-67). 
OSM  reviewed  the  informal 
submissions  and  reported  findings  to 
Kentucky  on  March  30,  2001 
(Administrative  Record  No.  KY-69). 
It  should  be  noted  that  Kentucky's 
formal  submission  on  April  29,  2002, 
did  not  identify  the  specific  changes 
being  proposed.  We  subsequently 
reviewed  the  635-page  amendment  to 
determine  what  revisions  were  made 
from  the  original  plan.  We  completed 
our  review  on  December  19,  2002.  The 
proposed  rule  was  published  in  the 
February  11,  2003,  Federal  Register  (68 
FR  6838).  Due  to  the  voluminous  nature 
of  the  submission,  only  major  changes 
or  those  that  may  otherwise  be  of 
interest  to  the  public  were  identified  in 
the  proposed  rule  notice.  Any  revisions 
not  identified  in  the  proposed  rule 
concern  nonsubstantive  wording, 
organizational  changes,  or  editorial 
changes.  A  complete  description  of  the 
changes  addressed  in  this  rule  notice 
can  be  found  in  the  corresponding 
proposed  rule,  published  in  the 
February  11,  2003,  Federal  Register  (68 
FR  6838).  However,  we  note  that  in 
some  instances,  the  proposed  rule 
described  certain  changes  as  "added 
sections"  when,  in  fact,  they  consisted 
of  language  that  had  been  moved  from 
the  OSM-approved  Errata  Sheet  of  the 
original  1981  Plan  into  die  main  text  of 
the  Plan. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  884.14  and  884.15.  We  are 
approving  the  amendment.  Any 
revisions  that  we  do  not  specifically 
discuss  below  concern  nonsubstantive 


wording  or  editorial  changes.  Except 
where  otherwise  indicated  below,  we 
find  that  these  amendments  do  not 
change  the  objectives,  scope  or  major 
policies  followed  by  Kentucky  in  the 
conduct  of  its  reclamation  program. 

Acquisition,  Management,  and  Disposal 
of  Lands  (p.  6-9) 

The  subtitle  "Management  of 
Acquired  Lands"  has  been  added.  This 
subtide  provides  that  land  acquired 
"may  be  used  for  any  lawful  purpose 
that  is  not  inconsistent  with  the 
reclamation  activities  and  post- 
reclamation  uses  for  which  it  was 
acquired."  It  also  establishes  that  users 
of  acquired  lands  will  be  charged  a  use 
fee  and  that  all  fees  collected  "which 
are  not  used  for  the  specific  purpose  of 
operating  and  maintaining  improvement 
of  the  land  will  be  deposited  in  the 
Abandoned  Mine  Reclamation  Fund." 

These  proposed  changes  meet  the 
criteria  of  the  counterpart  Federal 
regulations  found  at  30  CFR  879.14, 
which  provide  that  "(IJ  and  acquired 
under  this  part  may  be  used  for  any 
lawful  purpose  that  is  consistent  with 
the  necessary  reclamation  activities." 
The  State's  proposed  changes  has  this 
same  requirement  as  well  as  the 
additional  caveat  that  acquired  land 
may  be  used  for  any  lawful  purpose  not 
inconsistent  with  the  post-reclamation 
uses  for  which  it  was  acquired. 
Additionally,  Kentucky's  proposed 
change  meets  the  Federal  requirement, 
also  at  30  CFR  879.14,  that  procedures 
for  the  collection  of  user  fees  provide 
that  all  user  fees  collected  be  deposited 
in  the  appropriate  Abandoned  Mine 
Reclamation  Fund.  Therefore,  we  are 
approving  the  proposed  changes. 

Organization  (p.  10-17) 

The  subtitle  "Environmental  Scientist 
Principal"  has  been  added.  Chapter  10 
of  Kentucky's  AML  plan  describes  the 
title,  class,  duties,  and  minimum 
requirements  of  various  employment 
positions  within  the  organization.  These 
provisions  were  previously  approved  by 
OSM  because  they  meet  the 
requirements  of  the  counterpart  Federal 
regulation  found  at  30  CFR  884.13(d). 
The  addition  of  the  description  of  the 
Environmental  Scientist  Principal 
positiMi  further  clarifies  the 
organization  of  the  Plan  and  the 
responsibilities  of  individual 
employees.  Therefore,  we  find  that  the 
proposed  addition  also  meets  the 
requirements  of  the  counterpart  Federal 
regulations,  and  we  are  approving  it. 
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Coordination  With  Ramp,  Indian,  and 
Other  Reclamation  Plans  (p.  xvi) 

The  Natural  Resources  Ckmservation 
Service  is  an  agency  of  the  U.S. 
Department  of  Agricultiue  and  was 
formerly  known  as  the  Soil 
Conservation  Service.  Kentucky 
proposes  to  add  "Natural  Resources 
Conservation  Service"  throughout  its 
plan  to  reflect  this  name  change.  These 
non-substantive  changes  are  hereby 
approved. 

Maps  ofEUgible  Lands  and  Waters'  (p. 
xix) 

Kentucky  proposes  to  change  the 
citation  in  the  sub-heading  for  this 
subject  from  "884.13(f)(1)"  to 
"884.13(e)(1)."  This  change  was 
recommended  by  our  Lexington  Field 
Office  because  30  CFR  884.13(e)(1). 
rather  than  884.13(f)(1),  requires  a  map 
showing  the  general  location  o£  known 
or  suspected  eligible  lands  and  waters. 
Therefore,  we  are  approving  this 
change. 

"Problems  Occurring  on  A.M.L.  Sites" 
(p.  xx),  "Relationship  to  Existing  and 
Planned  Land  Uses"  (p.  xx),  and 
"Social,  Economic,  and  Environmental 
Conditions"  (pp.  xx,  xxi) 

Kentucky's  Plan  contains  an 
"Introduction"  that  explains  that  the 
Plan  is  divided  into  sections  designed  to 
facilitate  review  by  the  public,  and  State 
and  Federal  agencies.  The  introduction 
lists  these  sections  along  with  citations 
to  the  Federal  regulations  that  require 
the  Plan  to  contain  each  respective 
section.  Kentucky  proposed  to  change 
the  listed  Federal  coiuiterpart  for  the 
sections  entitled  "Problems  Occurring 
on  A.M.L.  Sites,"  "Relationship  to 
Existing  and  Planned  Land  Uses,"  and 
"Social  Economic  and  Environmental 
Conditions."  The  proposed  changes  are 
from  30  CFR  884.13(f)(2)  to  30  CFR 
884.13(e)(2);  30  CFR  884.13(f)(3)  to  30 
CFR  884.13(e)(3);  and  30  CFR 
884.13(f)(5)  to  30  CFR  884.13(f)(1),  (2), 
and  (3),  respectively.  We  are  approving 
the  proposed  changes  since  they  refer  to 
the  appropriate  Federal  references  and 
were  made  in  accordance  with  OSM 
recommendations.  Finally,  Kentucky 
proposes  to  add,  at  page  xxi,  a  reference 
to  Section  19  of  the  Plan  after  the 
requirement  of  a  general  description  of 
endangered  and  threatened  plants,  fish 
and  wildlife,  and  their  habitats.  The 
reference  to  Section  19  is  appropriate 
and  is  hereby  approved,  since  that 
Section  contains  a  socib-economic  and 
cultural  profile  of  the  Kentucky 
coalfields,  which  are  the  lands  for 
which  the  general  descriptions  of 
reclamation  activities  must  be  provided. 


as  set  fort  i  on  pages  xx  and  xxi  of  the 
Plan. 

Objectivei  (pp.  3-1,  3-2) 

Kentuciy  has  deleted  subsections  (g), 
(h),  (i),  pertaining  to  noncoal  mining, 
and  (j),  pertaining  to  construction  of 
public  facilities  in  communities 
impacted  by  coal  development.  Each  of 
these  sub^tions  denotes  an  objective 
of  the  nort-coal  reclamation  program 
that  comes  into  existence  only  after  the 
Governor  pf  a  State  certifies  to  the 
Secretary  Ihat  all  reclamation  priorities 
for  eligible  land  and  water  adversely 
affected  by  past  coal  mining  have  been 
completed.  See  SMCRA  section  411(a) 
and  (b);  sh  U.S.C.  1240(a)  and  (b). 
Because  Mentucky  has  not  yet  reached 
the  certification  stage  with  its  AML 
program,  there  is  no  need  for  the  Plan 
to  contain  these  post-certification 
prioritizing  criteria  for  non-coal 
reclamation.  Therefore,  we  are 
approving  the  deletions  of  subsections 
(g),  (h)  aril  (i). 

In  addition,  the  State  has  revised 
subsection  (f)  to  meet  the  requirements 
of  the  Federal  regulations  at  30  CFR 
875.12,  pertaining  to  eligible  lands 
affected  a/  noncoal  mining. 
SpecificaUy,  subsection  (f),  as  amended, 
will  allow  the  use  of  AML  funds  to 
reclaim  npncoal  sites  with  adverse 
effects  thi  it  cause  extreme  danger  to  the 
public  he  dth,  safety  and  general 
welfare. '  hese  funds  may  be  used,  upon 
request  by  the  Governor  and 
authoriz^ion  by  the  Secretary,  prior  to 
certification  by  Kentucky  that  all  coal 
mining  raclamation  problems  have  been 
addressed-  We  are  approving  this 
change  btcause  it  meets  the  requirement 
of  the  Fe(  eral  regulations  at  30  CFR 
875.12.  V  e  note  that  subsection  (f) 
refers  to  '  pre-August  3, 1977"  noncoal 
mining,  t  le  term  used  in  the  Federal 
regulatioi  i,  as  "past"  noncoal  mining. 
This  vari  ition  from  the  Federal  language 
is  accept)  hie  because  it  is  sufficiently 
similar  tc  its  Federal  counterpart.  Also, 
Kentuck]  has  revised  the  last  paragraph 
to  addres  s  lower  priority  coal  mining 
sites.  Thi  s  change  was  moved  from  the 
errata  shi  et  of  the  approved  1981  Plan 
into  the  1 3xt.  Therefore,  its  transfer  to 
the  text  i  i  approved  without  further 
discussic  n.  Finally,  subsection  (f)  has 
been  revised  to  prohibit  the  use  of  AML 
monies  fiir  reclamation  of  sites 
designated  for  remedial  action  pursuant 
to  the  Uranium  Mill  TailingsHadiation 
Control  ^ct  of  1978  and  the 
Comprellensive  Environmental 
Respons*  Compensation  and  Liability 
Act  of  19  BO.  We  are  approviog  this 
change  b  scause  it  meets  the 
requiren  ents  of  the  Federal  regulations 
at  30  CFl  875.16. 


Goals  and  Objectives:  Priority  I  and  U 
Sites  (p.  3-2) 

As  previously  approved  by  OSM, 
Kentucky's  Plan  contains  a  description 
of  the  Plan's  goMs.  The  Plan  states  that 
the  principal  goal  of  the  AML  program 
is  to  identify  and  correct  adverse 
conditions  caused  by  past  mining 
practices  on  sites  classified  as  Priority  I. 
Following  this  statement  is  a  paragraph 
explaining  what  Priority  I  and  Priority 
II  sites  are.  Under  the  previously- 
approved  Plan,  the  heading  to  this 
paragraph  was  "Priority  I  Sites." 
Kentucky  proposed  to  revise  the 
heading  to  include  Priority  II  sites, 
because  this  section  actually  discusses 
both  Priority  I  and  Priority  II  sites.  No 
other  changes  to  the  previously 
approved  paragraph  are  proposed.  Since 
the  proposed  change  has  no  substantive 
effect  on  the  program,  we  are  approving 
the  change. 

Goals  and  Objectives:  Priority  III  Sites 
(p-  3-4) 

This  section,  contained  in  the 
approved  Errata  Sheet  for  the  o^ginal 
1981  Plan,  but  now  moved  to  the  text 
of  Chapter  3  of  the  Plan,  explains  which 
areas  are  classified  as  Priority  III  sites 
and  lists  reasons  why  work  will  be 
considered  for  priority  III  sites  prior  to 
reclamation  of  all  Priority  I  and  11  sites." 
Kentucky's  original  plan  listed  four 
reasons,  one  being  if  "the  project  will  be 
used  for  research  and  demonstration 
purposes."  Kentucky  proposed  to 
remove  this  justification  for  considering 
early  work  for  priority  III  sites, 
presiunably  because  Congress 
eliniinated  "research  and  demonstration 
projects  relating  to  the  development  of 
surface  mining  reclamation  and  water 
quality  control  program  methods  and 
techniques"  from  the  list  of  priorities  for 
AML  Fund  expenditures  contained  in 
section  403(a)  of  SMCRA  in  its  passage 
of  the  Energy  Policy  Act  of  1992.  This 
deletion  changes  the  objectives  followed 
by  Kentucky  in  the  conduct  of  its 
reclamation  projects  and,  therefore,  can 
only  be  approved  in  accordance  with  30 
CFR  884.14.  See  30  CFR  884.15(a) 
(pertaining  to  State  reclamation  plan 
amendments).  In  reviewing  this  portion 
of  the  amendment,  we  have:  Provided 
adequate  notice  and  opportunity  for 
comment  on  the  amendment;  solicited 
and  considered  the  views  of  other 
Federal  agencies  having  an  interest  in 
the  amendment;  found  that  the  State 
continues  to  have  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  carry  out  the  proposed 
plan,  as  amended;  found  that  the  State 
continues  to  have  an  approved  State 
regulatory  program;  and,  determined 
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that  the  amendment  is  in  accordance 
with  all  applicable  State  and  Federal 
laws  and  regidations.  Accordingly,  we 
are  approving  the  elimination  of  the 
research  and  demonstration  project 
justification  for  early  Priority  m  site 
reclamation. 

Environmental  Goals  (p.  3-5) 

This  section  was  added  to  the  text  of 
chapter  3  of  the  Plan,  but  was 
previously  contained  in  the  Errata  Sheet 
for  the  1981  Plan.  It  states  that 
Kentucky's  resources  are  to  be  protected 
or  enhanced  through  AML  reclamation 
including,  but  not  limited  to,  important 
wildlife  habitats,  endangered  or 
threatened  plants  and  animals  or  their 
critical  habitats,  natural  areas,  wild  and 
scenic  rivers,  wetlands,  floodpUins,  soil 
and  water,  recreational  resoiuces,  and 
agricultiual  productivity.  Because  this 
section  has  been  retained  exactly  as  it 
appeared  in  the  Errata  sheet,  it  remains 
approved. 

Phase  II  Inventory  (p.  3-^) 

The  State  proposes  to  comply  with 
the  requirements  of  the  Federal 
regulations  at  30  CFR  886.23(b)  by  using 
OSM  procedures  concerning  the 
Abandoned  Mine  Land  Inventory 
System,  required  by  SMCRA  section 
403(c).  We  are  approving  this  change 
because  it  explicitly  requires 
compliance  with  a  provision  of  the 
Federal  regulations. 

Small  Operator  Goals  (pp.  3-6  to  3-8) 

This  section  has  been  revised  to 
reference  the  authorizing  statute  at 
Kentucky  Revised  Statutes  (KRS) 
350.450.  In  addition,  the  State  has 
amended  its  definition  of  small 
operators  to  include  all  those 
anticipated  to  mine  less  than  300,000 
tons  of  coal  per  year.  This  change 
mirrors  the  Federal  regulations  at  30 
CFR  795.6(a)(2),  which  also  define  small 
operators  as  those  mining  less  than 
300,000  tons  per  year.  We  are  therefore 
approving  this  change. 

Marketable  Mineral  Recovery  (pp.  3-8, 
3-9) 

This  section  has  been  revised  to  allow 
all  contractors,  rather  than  just  small 
operators,  to  participate  in  the  bidding 
for  AML  projects  that  involve  incidental  - 
coal  removal,  although  small  operators 
will  still  receive  preference.  The  change 
is  intended  to  address  the  situation 
where  small  operators  may  occasionally 
lack  the  expertise,  equipment,  access, 
etc.,  to  perform  the  needed  work. 
Kentucky's  practice  of  allowing  only 
small  operators  to  bid  for  AML  contracts 
that  involve  the  incidental  removal  of 
coal  is  set  forth  in  the  original  Plan  that 


we  approved  in  1982.  See  47  FR  21435. 
However,  because  SMCRA  neither 
mandates  nor  prohibits  this  practice,  its 
elimination  by  Kentucky  can  likewise 
be  approved. 

Bond  Forfeiture  Projects  (p.  3-9) 

This  section  has  been  amended  to 
change  the  heading  from 
"Supplementation  of  Eligible  Bond 
Forfeiture  Sites"  to  "Bond  Forfeiture 
Projects."  This  change,  already 
contained  in  the  Errata  Sheet  that  we 
approved  in  1982,  is  now  moved  to  the 
text  of  the  Plan.  It  is  non-substantive  in 
natvire  and  is  hereby  approved. 

The  section  was  furtner  revised  by 
deleting  all  but  the  first  paragraph,  and 
by  adding  a  paragraph  that  states  that  it 
is  the  policy  of  the  Kentucky  Division 
of  Abandoned  Mine  Lands  (DAML)  that 
only  eligible  bond  forfeiture  sites  are 
covered  by  the  AML  plan  and  that  bond 
forfeitiue  sites  must  meet  all  priority 
and  grant  submission  requirements  that 
all  other  AML  problem  sites  meet.  This 
change  in  effect  eliminated  the  previous 
specific  requirements  for  bond  forfeiture 
sites.  This  change  is  approved  because 
it  does  not  conflict  with  section 
402(g)(4)(B)(ii)  of  SMCRA  and  30  U.S.C. 
1232(g)(4){B)(ii),  which  created  AML 
Fimd  eligibility  for  certain  bond 
forfeiture  sites. 

Water  Supply  Projects  (p.  3-10) 

Kentucky  proposed  this  new  section 
to  comply  with  SMCRA  section 
403(b)(1)  and  30  U.S.C.  1233(b)(1), 
which  authorizes  States  and  Tribes  to 
use  up  to  30  percent  of  their  annual 
AML  grants  to  fund  projects  for  water 
supply  facilities  in  areas  that  have 
suffered  coal  mining  related  impacts  to 
drinking  water  supplies.  Kentucky's 
new  section  states  diat: 

Title  rv  of  SMCRA  was  amended  in  1990 
to  allow  a  state  to  use  up  to  30%  of  its  annua] 
AML  grant  to  fund  projects  for  '*  *  *  the 
purpose  of  protecting,  repairing,  replacing, 
constructing,  or  enhancing  facilities  relating 
to  water  supply,  including  water  distribution 
facilities  and  treatment  plants,  to  replace 
water  supplies  adversely  affected  by  past  coal 
mining  practices.'  Kentucky  will  use,  at  its 
discretion,  up  to  30%  of  its  annual  AML 
grant  to  provide  drinking  water  to  areas  of 
the  Commonwealth  where  water  supplies 
have  been  adversely  affected  by  AML. 

Eligibihty  of  water  supply  projects  and 
funding  of  the  projects  will  be  made  based 
on  guidelines  developed  and  administered  by 
the  Division  of  Abandoned  Mine  Lands. 
Eligibility  requirements  virill  be  developed 
jointly  with  the  OSM. 

Kentucky's  proposal  to  use  up  to  30% 
of  its  AML  grant  for  drinking  water 
replacement  meets  the  requirements  of 
Federal  law  since  SMCRA  section 
403(b)(1)  allows  such  amount  to  be  used 


for  water  replacement  purposes. 
Therefore,  we  are  approving  the  change. 

Project  Selection  (pp.  4-8  to  4-1 1) 

Kentucky's  plan  includes  a  section 
providing  the  specific  criteria  used  to 
identify  and  rank  projects  to  be  funded 
through  the  program.  As  previously 
approved,  this  subsection,  designated  as 
subsection  V,  discusses  the 
development  of  AML  construction  grant 
applications.  Under  this  subsection, 
projects  to  be  included  in  a  year's 
construction  grant  application  are 
selected  from  a  grant  development 
action  list.  Those  projects  included  in 
the  action  list  are  "the  known  Priority    • 
I  and  n  projects  where  the  degree  and 
imminency  of  impacts  are  most  severe, 
plus  those  supplemental  bond  forfeiture 
reclamation  areas  yet  imaddressed." 

Kentucky  proposed  to  amend 
subsection  V  by  removing  the  phrase, 
"plus  those  supplemental  bond 
forfeiture  reclamation  areas  yet 
unaddressed."  Thus,  projects  included 
in  the  action  list  would  consist  only  of 
Priority  I  and  11  projects.  The  State  also 
proposed  to  change  references  to  the 
Assistant  Director  of  the  Division  of 
Abandoned  Mine  Lands  to  references  to 
the  Director.  Finally,  Kentucky 
proposed  to  change  the  title  of 
subsection  V  from  "Annual 
Construction  Grant  Application"  to" 
"Project  Selection."  This  section  has 
also  been  revised  to  reflect  the  ciurent 
policy  of  including  input  from  all 
professional  staff  in  the  project  selection 
process  and  the  process  by  which  grant 
application  elements  are  prepared  for 
each  project.  We  are  approving  the 
proposed  changes  because  they  meet  the 
requirements  of  the  Federal  regulations 
at  30  CFR  884.13(c)(1),  which  require 
the  State  to  describe  its  criteria  for 
ranking  and  identifying  projects  to  be 
funded  by  the  AML  program. 

Coordination  With  RAMP,  Indian,  and 
Other  Reclamation  Programs  (p.  5-1) 

In  the  second  paragraph  of  page  5-1, 
the  phrase  "30  CFR  884.13(f)(5)(v),  Flora 
and  Fauna  of  the  Coalfields,"  was 
deleted  and  replaced  with  the  phrase 
"30  CFR  884.13(f)(3),  Endangered  and 
threatened  plant,  fish  and  wildlife  and 
their  habitat."  This  change  was  made 
because  the  Federal  regulation  at  30 
CFR  884.13(f)(5)(v)  has  been  repealed, 
and  because  the  correct  reference  is  30 
CFR  884.13(f)(3).  This  is  not  a 
substantial  concern. 

Lands  for  Permanent  Facilities  (p.  6-1) 

This  section  has  been  revised  to 
incorporate  the  language  at  KRS 
350.570(3),  which  authorizes  the 
Commonwealth  of  Kentucky  to  acquire 


65838        Federal  Register /Vol.  68,  No.  22e  /Monday,  November  24,  2003 /Rules  and  Regulations 


any  land  adversely  affected  by  past  coal 
mining  practices,  if  acquisition  is 
necessary  for  successful  reclamation 
and  if  such  acquisition  is  approved  in 
advance  by  OSM.  Federal  regulations  at 
30  CFR  879.11  authorize  State 
acquisition  of  land  adversely  affected  by 
past  coal  mining  upon  approval  by 
OSM,  if  the  land,  after  restoration, 
abatement,  control  or  prevention  of 
adverse  effects  of  past  coal  mining 
practices,  will  serve  recreational, 
historic  conservation  or  provide  open 
space  benefits,  and  permanent  facilities' 
will  be  constructed  on  the  land  for  the 
restoration,  reclamation,  abatement, 
control  or  prevention  of  the  adverse 
effacts  of  past  coal  mining  practices.  By 
contrast,  the  Kentucky  AML  Plan 
proposal  would  allow  the  State  to 
acquire  the  lands  if  the  lands  will  serve 
the  eniunerated  (i.e.,  rtBcreational,  etc.) 
purposes  or  if  permanent  facilities  will 
be  constructed.  As  such,  this  revision 
does  not  comply  with  the  Federal 
regidations  or  with  section  407(c)  of 
SMCRA.  We  are  approving  the  proposed 
change  to  the  extent  that  Kentucky  will 
meet  both  criteria  in  their  acquisition  of 
lands.  We  are  not  approving  die  word 
"or,"  which  appears  at  the  end  of 
paragraph  1  of  the  section  entitled 
"Lands  for  Permanent  Facilities."  We 
note,  however,  that  OSM  approval  is 
always  required  prior  to  acquisition  of 
these  lands  and  acquisition  must  be 
carried  out  in  accordance  with  Federal 
law  and  regulations. 

Acquisition  of  Real  Property  by 
Donation  (p. 6-3) 

This  section  has  been  revised  to 
eliminate  subdivision  2(e),  which 
requires  itemizations  of  any  unpaid 
taxes  or  assessments  levied,  assessed  or 
due  which  could  operate  as  a  lien  on  the 
interest  dffered,  and  subdivision  2(f), 
which  states  that  a  deed  of  conveyance 
shall  be  executed,  acknowledged  and 
recorded  in  the  name  of  the 
Commonwealth  of  Kentucky  after 
acceptance  of  an  offer. 

The  Federal  regulations  at  30  CFR 
879.13(b)  allow  States  to  use  applicable 
State  law  when  accepting  donations  of 
land.  Therefore,  we  are  approving  the 
deletion  of  the  above  provisions  with 
the  imderstanding  that  Kentucky  will 
continue  to  follow  all  applicable  State 
laws  when  accepting  donations  of  real 
property. 

Step-by-Step  Procedure  for  Land 
Acquisition  (pp.  6-4  through  6-9^) 

Kentucky  has  revised  this  section  by 
updating  the  names  of  departments  and 
titles  of  certain  departmental  officials. 
As  these  revisions  do  not  have  a 


substantj  i^e  effect  on  the  State's  AML 
program,  we  are  approving  them. 

Manager  lent  of  Acquired  Lands  (p.  6-9) 

Kentudky  has  proposed  to  move  this 
section  fi  om  the  approved  Errata  Sheet 
for  the  oi  iginal  1981  Plan  into  the  text 
of  Chaptt  I  6  of  the  plan.  It  is  intended 
to  compl  r  with  the  requirements  at  30 
CFR  884. 13(c)(4),  which  requires  a 
descripti  )n  of  policies  and  procedures 
regarding  land  acquisition,  inanagement 
and  dispi  >sal.  Specifically,  this  section 
correspoi  ids  to  the  Federal  regulations 
at  30  CFI .  879.14,  "Management  of 
acquired  land."  Because  the  provision  is 
identical  in  substance  to  the  one 
approvec  by  OSM  in  1982  and 
containe  1  in  the  Errata  Sheet,  it  remains 
approve<  in  its  new  location. 

Dispositi  on  of  Reclaimed  Lands  (p.  6- 
10) 

Kentu<  ky  has  proposed  to  revise  this 
section  h  f  adding  a  requirement  that  the 
appraisei  I  value  of  a  property  be  stated 
in  a  land  disposition  notice.  This 
change  ij  based  on  recommendations 
made  by  fOSM  in  the  1981  OSM  Review 
(Adminiltrative  Record  No.  KY-57). 
With  this  change,  the  Plan  remains  in 
compliai  ce  with  the  Federal  regulations 
at  30  CFI .  879.15,  pertaining  to 
dispositi  )n  of  reclaimed  land. 
Therefor  s,  the  change  is  approved.  Also, 
the  State  elected  to  allow  land  sales  to 
be  condu  cted  by  either  public  auction  or 
sealed  bi  1,  whereas  the  approved  Errata 
Sheet  for  the  1981  Plan  allowed  sealed 
bids  to  b !  accepted  prior  to  the  sale 
date,  foil  )wed  by  a  public  auction.  This 
change  li  kewise  leaves  the  Plan  in 
compliai  ce  with  the  Federal  regulations 
at  30  CFI :  879.15,  and  it  is  therefore 
approve(  . 

Reclama  ion  on  Private  Lands  (pp.  7-4 
to  7-6) 

Kentu(  ky  has  proposed  to  revise  these 
sections  is  follows: 

(1)  Lev  y  of  Lien:  Addition  of  a 
requiren  ent  that  the  landowner  be 
providet  a  statement  of  the  increase  in 
market  v  ilue,  an  itemized  statement  of 
reclamat  on  expenses,  and  notice  that  a 
lien  will  or  will  not  be  filed  in 
accordan  ce  with  30  CFR  882.13. 

In  this  case,  the  Kentucky  revisions 
are  more  stringent  than  the  Federal 
requiren  ents  at  30  CFR  884.13.  The 
Federal  ]  irogram  requires  that  within  60 
days  of  f  ling  a  lien  the  property  owners 
may  peti  ion  under  local  law  to 
determii  e  the  increase  in  market  value 
to  their  1  md  and  may  appeal  any 
decision  i  under  local  law.  Under  the 
new  sect  on  of  State  law,  within  60  days 
of  the  re(  lamation  work,  the  land  owner 
shall  be  i  lotified  of  the  above. 


Landowners  are  given  an  opportunity  to 
appeal  any  increases  in  market  value 
within  60  days  of  the  lien  being  filed. 
Although  the  Kentucky  law,  as 
proposed,  does  not  allow  for  the  specific 
appeal  of  the  lien  itself,  any  liens  are 
only  possible  where  there  is  an  increase 
in  property  value.  Thus,  here  the 
landowner's  rights  are  still  protected. 
We  are  therefore  approving  this  change. 

(2)  Satisfaction  C^ Liens:  The 
reference  to  "State  Abandoned  Mine 
Reclamation  Fund"  fs  changed  to 
"Abandoned  Mine  Reclamation  Fund," 
and  Appendix  7-A  and  Attachment  7- 
1  have  been  deleted. 

This  change  was  recommended  by 
OSM  since  there  is  not  a  State 
Abandoned  Mine  Reclamation  Fund  in 
Kentucky.  Kentucky  works  under  grants 
of  State  and  Secretary  share  monies 
from  the  Abandoned  Mine  Reclamation 
Fund  defined  under  SMCRA.  If 
Kentucky  someday  does  decide  to  have 
a  State  Abandoned  Mine  Reclamation 
Fund  it  will  have  to  be  legislated  and 
could  be  used  to  accoimt/administer  set 
aside  funds  given  them  from  the  AML 
Fund,  since  these  monies  cease  to  be 
"AML  Funds"  once  given  to  the  State. 
Furthermore,  Appendix  7-A  and  its 
Attachment  7-1  pertain  only  to 
contracting  for  reclamation  of  pre  and 
post  law  coal  mining  permits  for  which 
the  performance  bond  has  been 
forfeited.  The  DAML  administers 
forfeited  bond  money  to  accomplish 
reclamation  as  a  collateral  duty.  DAML 
has  a  separate  section  within  their 
Construction  Branch  that  handles  bond 
forfeiture  planning  and  reclamation, 
which  is  accoimted  separately  from 
AML  work  to  reflect  Title  V  costs  for 
Kentucky  I&E  (Title  V)  Grant  debiting. 
Therefore,  these  procedures  are  best 
documented  by  DAML  as  standard 
operating  procedures  rather  than  being 
in  the  AML  Plan.  As  such,  we  find  that 
these  amendments  are  approvable,  as ' 
they  do  not  render  the  State  program 
less  effective  than  the  Federal 
requirements. 

Rights  of  Entry  (pp.  8-7  and  8-18) 

Kentucky  has  revised  their  program  so 
that  the  reference  to  "Division  of 
Abandoned  Lands  (DAL)"  has  been 
changed  here,  and  throughout  the      * 
-  document,  to  "Division  of  Abandoned 
Mine  Lands  (DAML)."  As  this  change  is 
not  substantive,  and  therefore  will  not 
render  the  State  program  less  effective 
than  the  Federal  program,  we  are 
approving  it. 

Personnel  Staffing  Policies  (pp.  1 1-1 
and  11-3) 

Kentucky  has  revised  their  program  in 
accordance  with  Federal  requirements 
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to  require  that  all  personnel  assignments 
will  comply  with  "Title  VII  of  the  Civil 
Rights  Act  of  1964  (PL  88-352)."  This 
change  complies  with  30  CFR 
884.13(d)(2),  which  requires  a 
description  of  the  personnel  staffing 
policies  which  will  govern  the 
assignment  of  personnel  to  the  State 
reclamation  program.  It  also  assures  that 
the  Kentucky  program  is  in  compliance 
with  applicable  Federal  law  governing 
personnel  assignments.  We  are 
approving  this  change. 

Purchasing  and  Procurement  Systems 
(pp.  12-1. 12-4.  and  12-6) 

Kentucky  has  proposed  a  revision  to 
its  program  on  page  12-1,  paragraph  6, 
that  would  delete  the  reference  to  Public 
Law  95-87  (SMCRA)  and  add  references 
to  Chapter  3  of  the  AML  Plan, 
pertaining  to  Small  Operator  Goals,  and 
to  30  CFR  884.13(c)(1).  These  changes 
were  contained  in  the  1981  Errata  Sheet 
for  the  original  Plan,  both  of  which  we 
approved  in  1982,  and  are  now 
incorporated  into  the  text  of  the  Plan  in 
identical  form.  Therefore,  the  changes 
are  approved. 

The  subsection  pertaining  to  purchase 
requisitions  is  being  revised  to  reflect 
the  current  procedure  for  reviewing  and 
approving  requisitions.  Specifically, 
three  new  paragraphs  are  added  to  the 
beginning  of  the  Purchase  Requisition 
section  on  page  12-4.  These  new 
paragraphs  state  that  project  plans  are 
selectively  reviewed  and  revised,  if 
necessary,  by  the  staff  of  the 
Commissioner  of  the  Department  for 
Surface  Mining  Reclamation  and 
Enforcement  (DSMRE)  and,  if  approved 
are  then  retiuned  to  the  DAML,  where 
a  purchase  requisition  is  prepared  for 
the  Director  to  review  and  sign.  After 
they  are  signed,  the  plans  are  sent  to  the 
Division  of  Administrative  Services, 
which  reviews  the  purchase  requisition 
for  accuracy  and  form,  and  to  insure 
that  sufficient  funds  are  available. 

This  section,  in  effect,  re-delegates  the 
function  and  responsibility  of  purchase 
requisition  review,  approval,  and 
processing.  The  changes  comply  with 
the  Federal  regulations  at  30  CFR 
884.13(d)(3),  which  require'a 
description  of  the  purchasing  and 
procurement  systems  to  be  used  by  the 
agency  that  administers  the  AML  Plan. 
Therefore,  the  additional  paragraphs  are 
approved. 

Kentucky  has  proposed  a  revision  to 
the  first  paragraph  on  page  12-6  to  read: 
"When  an  apparent  low  bidder  is 
identified  for  any  AML  reclamation 
contract,  the  Division  of  Abandoned 
Lands  forwards  the  low  bidder's  name, 
Federal  tax  number,  social  security 
numbers  ^and  other  information  as 


required  to  the  Ownership  and  Control 
Review  section  of  the  Division  of 
Permits  of  the  Kentucky  Department  of 
Siuface  Mining  for  an  Applicant 
Violator  System  (AVS)  check  for  permit 
eligibility,  in  accordance  with  30  CFR 
874.16.  Before  the  contract  is  awarded 
to  the  apparent  low  bidder  an  AVS 
confirmation  of  permit  eligibility  will  be 
received  fi-om  the  AVS  check." 

This  revision  effectively  updates  the 
Kentucky  program  to  be  in  compliance 
with  the  Federal  regulations  at  30  CFR 
874.16,  pertaining  to  AML  contractor 
eligibility,  and  with  the  standard  for 
AVS  reviews.  This  proposed  change  is 
approved. 

Also  on  page  12-6,  the  fourth 
sentence  of  the  first  paragraph  is  revised 
by  deleting  the  statement  that  the 
Commonwealth  has  the  right  to  "waive 
all  informalities  and  technicalities  of  a 
bid  when,  in  their  judgment,  the  best 
interest  of  the  Commonwealth  of 
Kentucky  may  be  served."  A  sentence  is 
then  added  immediately  after  the 
revised  fourth  sentence.  The  new 
sentence  states  that  "[a]ll  rejections  of 
bids  or  waivers  will  be  in  accordance 
with  requirements  of  Office  of 
Management  and  Budget  (OMB) 
Circular  A-102,  and  applicable  State  or 
local  law."  We  previously  approved 
these  revisions  in  the  Errata  Sheet  for 
the  original  1981  Plan.  This  proposal 
merely  transfers  the  revisions  to  the  text 
of  the  Plan,  and  is  therefore  approved 
without  further  discussion. 

Construction  (pp.  12-7  and  12-8) 

Kentucky  has  deleted  the  subsections, 
"Monthly  Reports  for  Office  of  Surface 
Mining",  "Final  Report  for  the  Office  of 
Surface  Mining"  and  "Change  Orders," 
in  their  entirety.  In  addition,  the  phrase, 
"and  change  orders,"  at  the  end  of  the 
first  paragraph  on  page  12-7  has  been 
deleted. 

Kentucky  has  also  inserted  the 
sentence  "guidelines  pertaining  to 
change  orders  will  be  developed  by  the 
Division  Director  as  needed"  as  the  last 
sentence  of  the  "Project  Inspection" 
subsection. 

^PSM  ciurently  analyzes  reports  under 
oversight.  The  monthly  reports  to  OSM 
noted  in  the  previously-approved  Plan 
were  designed  to  keep  OSM  informed  of 
Kentucky's  progress  during  the  startup 
of  the  Kentucky  program  in  the  early 
1980's  and  were  sent  to  the  Knoxville 
Regional  Office,  which  no  longer  exists. 
All  monitoring  and  oversight  of  the 
Kentucky  AML  program  has  been 
moved  to  the  Lexington  Field  Office, 
thereby  rendering  the  reporting  required 
by  the  deleted  subsections  unnecessary. 
In  addition,  the  State  has  produced  and 
follows  internal  standard  operating 


procedures  for  change  orders,  which  we 
review  under  normal  oversight,  and 
notifies  us  of  significant  change  orders 
under  a  provision  of  our  Directive 
AML-22  Performance  A^«ement  for 
oversight  purposes  of  their  construction 
management  process.  Because  there  is 
no  Federal  requirement  that  States  file 
monthly  reports,  final  reports,  with 
OSM.  or  that  change  orders  or  major 
revisions  be  approved  by  OSM.  we  are 
approving  these  changes. 

AAfL  Enhancement  Rule  (p.  12-9) 

Kentucky  has  added  the  subsection 
"AML  Enhancement  Rule."  This 
additional  section  incorporates  OSM's 
AML  Enhancement  Rule  at  30  CFR 
874.17  by  reference.  The  rule  provides 
guidance  and  procedures  for  AML 
programs  when  considering  an  AML 
project  as  govenunent-financed 
construction  under  30  CFR  Part  707 
where  the  level  of  funding  will  be  less 
than  50  percent  of  the  total  cost  of 
plaimed  coal  extraction.  Because  this 
change  will  add  to  the  universe  of 
projects  that  are  eligible  for  AML 
funding  (i.e.,  projects  that  involve  the 
incidental  removal  of  coal  and  that  are 
less  than  50%  government  financed),  it 
changes  the  scope  of  Kentucky's  AML 
program.  Therefore,  the  change  can  only 
be  approved  in  accordance  with  30  CFR 
884.14.  See  30  CFR  884.15(a)  (pertaining 
to  State  reclamation  plan  amendments). 
In  reviewing  this  portion  of  the 
amendment,  we  have:  provided 
adequate  notice  and  opportunity  for 
conunent  on  the  amendment;  solicited 
and  considered  the  views  of  other 
Federal  agencies  having  an  interest  in 
the  amendment;  found  that  the  State 
continues,  to  have  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  carry  out  the  proposed 
plan,  as  amended;  found  that  the  State 
continues  to  have  an  approved  State 
regulatory  program;  and,  determined 
that  the  amendment  is  in  accordance 
with  all  applicable  State  and  Federal 
laws  and  regulations.  The  incorporation, 
by  reference,  of  OSM's  AML 
Enhancement  Rule  is  therefore 
approved.  However,  we  note  that  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has.  in  part, 
remanded  the  Federal  AML 
Enhancement  Rule  for  further 
consideration.  Specifically,  the  court 
ordered  OSM  to  explain  how  it  can 
reasonably  construe  the  term 
"government-financed"  to  include 
"expenses  inciured  directly  or 
indirectly  by  (an)  AML  agency,"  even 
where  the  "AML  contractor  receives  no 
funds  at  all  from  the  government." 
Kentucky  Resources  Council  v.  Norton, 
2002  U.S.  App.  Lexis  11365,  Slip.  Op. 
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at  5.  (D.C.  Cir.  May  30.  2002).  Therefore, 
our  approval  of  the  Kentucky  AML  Plan 
provision  incorporating  the  Federal 
AML  Enhancement  Rule  by  reference  is 
subject  to  the  restrictions  placed  upon 
the  Federal  regiilation  by  the  court. 
Moreover,  Kentucky  may  be  required  to 
further  amend  its  AML  Plan  to  conform 
with  future  revisions  to  the  AML 
Enhancement  Rule  that  will  be  carried 
out  in  an  effort  to  comply  with  the 
court's  remand  order.    . 

Reclamation  Agreements  [p.  10-12) 

In  this  subsection,  Kentucky  proposes 
to  allow  operators  to  enter  into 
reclamation  agreements  with  the 
Division  of  Abandoned  Mine  Lands  for 
the  purpose  of  removal  of  excess  spoil 
from  adjacent  or  nearby  active  permitted 
operations  and  subsequent  placement 
on  AML  sites.  Placement  of  excess  spoil 
on  adjacent  abandoned  mine  land  has 
been  addressed  previously  in  other 
rulemaking.  Specifically,  in  a  July  9, 
1991,  letter  to  Ohio  (Administrative 
Record  No.  OH-1546).  the  Director  of 
OSM  clarified  OSM's  position 
concerning  the  standards  and 
requirements  which  apply  to  the  usage 
of  excess  spoil  for  reclamation  of 
abandoned  mine  land  sites.  OSM 
focused  on  the  parameters  for  excess 
spoil  disposal  outside  the  permit  area  as 
established,  in  part,  in  several  final 
rules  approving  such  a  provision  in  the 
West  Virginia  program  (45  PR  69254- 
69255,  October  20, 1980;  46  FR  5919, 
January  21, 1981;  and  55  FR  21328- 
21329,  May  23,  1990). 

In  the  January  21, 1981.  Federal 
Register  aimouncing  approval  of  the 
West  Virginia  program  (46  FR  5919),  the 
Secretary  found  that,  for  purposes  of 
excess  spoil  disposal,  a  reclamation 
contract  governing  work  to  be 
performed  on  a  Federal  AML 
reclamation  grant  project  is  the 
equivalent  of  permit  and  bond  under 
Title  V  of  SMCRA.  In  the  May  23, 1990, 
Federal  Register  (55  FR  21329).  OSM 
found  that  West  Virginia's  proposed 
disposal  of  excess  spoil  on  a  Federally 
funded  AML  reclamation  project  is 
approvable  provided  the  spoil  is  not 
necessary  to  restore  approximate 
original  contour  (AOC)  on  or  otherwise 
reclaim  the  active  mine.  In  addition,  as 
stated  in  the  May  23,  1990,  Federal 
Register,  fills  are  not  to  be  created  on 
AML  reclamation  projects.  Spoil 
deposited  on  such  sites  may  be  used 
only  to  complete  reclamation  and  to 
return  the  site  to  its  AOC.  OSM 
restricted  eligibility  for  such  spoil 
deposition  to  AML  reclamation  projects 
funded  through  the  Federal  AML  grant 
process.- The  Director  finds  that 
Kentucky's  proposal  regarding 


placemei  t  of  excess  spoil  meets  these 
requirements  for  AML  reclamation 
projects  authorized  through  the  Federal 
AML  gramt  process,  for  the  reasons  set 
forth  belgw. 

First,  Kentucky's  proposal  requires 
that  the  apccess  spoil  placed  on  an 
abandoned  site  will  be  "for  use  as  cover 
material  i  ind  a  growth  medium  for 
vegetatio:  i."  As  such,  the  amoimt  of 
excess  sp  3il  placed  thereon  will  not 
exceed  that  required  to  restore  that  site 
to  AOC.  Therefore,  valley,  head-of- 
hollow  aj  id  durable  rock  fills  will  not  be 
construct  ed  on  these  AML  sites,  because 
the  amou  it  of  material  deposited  to 
form  a  fil  would  far  exceed  that 
necessar]  for  use  as  cover  material  and 
as  a  grow  th  medium  for  revegetation. 

Seconc  ,  the  proposal  requires  that  the 
"site  mui  t  be  designated  as  an  active 
AML  pro  ect  during  all  reclamation 
activity  a  id  will  be  subject  to  oversight 
by  (Kenti  cky)  inspection  personnel." 
This  is  interpreted  to  mean  the  project 
is  to  be  administered  as  a  Federally- 
funded  A  ML  project  authorized  through 
the  Fedei  al  AML  grant  process,  which 
must  con  ply  with  requirements  of  the 
Federal  /  ssistance  Manual  (OSM 
Directive  AML-10)  and  the  National 
Environn  lental  Policy  Act  of  1969 
(NEPA). '  'he  environmental  safeguards 
that  then  fore  will  apply  should  ensure 
that  the  excess  spoil  is  placed  in  an 
environn  entally-soimd  fashion,  and 
that  plac  iment  will  not  destroy  or. 
degrade  :  satures  of  environmental 
value. 

Third,  and  finally,  the  Director  finds 
that  the  (  roposal  contains  sufficient 
performa  ace  incentives  to  require 
compliai  ce  with  all  applicable 
requirem  jnts,  since  the  proposal  states 
that  the  '  AML  site  will  be  maintained, 
as  detern  ined  by  (Kentucky),  by  the 
contractc  r  through  the  entire  bond 
liability  leriod  of  the  permitted  site 
from  wh  :h  the  excess  spoil  originated" 
and  shou  d  the  contractor  "fail  to  honor 
or  satis^  the  agreement,  (Kentucky) 
may  reqi  ire  the  company  to  obtain  a 
permane  it  program  permit  under  Title 
V  for  the  affected  area.  In  addition, 
Kentuck;  always  has  AML  grant  funds 
available  to  reclaim  these  sites  in  the 
event  tha  t  the  operator  defaults  on  the    - 
terms  of  ts  contract,  all  Title  V 
enforcea  ent  options  are  exhausted,  and 
the  AML  reclamation  contract 
performance  bond  is  insufficient  to 
complete  reclamation. 

Account  ng  Systems  (p.  13-1) 

Kentui  ky  has  revised  this  subsection 
to  update  organizational  title  and  office 
changes.JAs  this  change  is  not 
substant  ve,  and  therefore  will  not 
render  tt  e  State  program  less  effective 


than  the  Federal  program,  we  are 
approving  it.  This  determination  is 
based  on  recommendations  made  by 
OSM  in  the  1981  OSM  Review 
(Administrative  Record  No.  KY-57). 

Maps  of  Eligible  Lands  and  Waters  (p. 
15-1) 

Kentucky  has  reworded  the  first 
paragraph  to  better  clarify  AML 
eligibility  by  referencing  "Section  404 
"Eligible  Lands  and  Water"  and/or 
402(g)(4)  of  Title  IV  of  Public  Law  95- 
87  and/or  KRS  350.560".  This  change 
provides  additional  clarification  of 
which  sites  are  eligible  for  reclamation 
with  Kentucky  AML  grant  funds. 
Because  this  amendment  refers  to  the 
appropriate  Federal  and  State  laws 
governing  AML  site  eligibility,  we  are 
hereby  approving  it.  This  determination 
is  based  on  recommendations  made  by  .  - 
OSM  in  the  1981  OSM  Review 
(Administrative  Record  No.  KY-57). 

Problems  Occurring  on  Abandoned 
Mine  Land  Sites  (pp.  16-3, 16-5, 16-9 
and  16-12) 

On  page  16-3,  first  paragraph 
(Environmental  Damage),  line  3, 
Kentucky  has  added  the  phrase 
"including  adverse  impacts  on 
endangered  and  threatened  species" 
directly  after  the  phrase  "Iqps  of  fish 
and  wildlife  habitat."  Also  on  page  16- 
3,  in  the  paragraph  entitled  "Surface/ 
Groundwater  Contamination,"  the 
phrase  "including  adverse  impacts  on 
endcmgered  and  threatened  species"  is 
added  after  the  phrase  "aquatic 
vegetation." 

On  page  16-5,  at  the  end  of  the 
paragraph  entitled  "Erosion,"  the 
following  sentence  is  added:  "On-site 
erosion  and  sediment  control  - 
techniques  will  be  used  wherever 
practicable  and  feasible  to  minimize 
erosion  and  retain  sediment  within  the 
disturbed  area  or  limit  the  volume  of 
sediment  leaving  the  project  site."  Also 
on  page  16-5,  at  the  end  of  the 
paragraph  entitled  "Reduced  Fish  and 
Wildlife  Habitat,"  the  following 
sentence  was  added:  "Unvegetated  areas 
may  also  cause  adverse  impacts  on 
endangered  and  threatened  species." 

On  pages  16-6  and  16-7,  a  new 
section,  entitled  "Abandoned 
Highwalls,"  was  added.  This  section 
enumerates  and  discusses  problems 
generally  associated  with  abandoned 
highwalls  on  AML  sites.  These 
problems  include,  but  are  not  limited  to, 
threats  to  life,  health  and  safety, 
reduced  wildlife  habitat,  attractive 
nuisances  for  children  or  hikers,  and 
adverse  impact  on  aesthetic,  historical, 
cultviral,  or  recreational  resources.  The 
new  section  also  discussed  certain 
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reclamation  techniques  to  correct  or 
abate  these  problems,  including 
highwall  reduction  by  bench 
reconstruction,  re-establishment  of 
wildlife  routes  by  pulling  down 
highwall  sections,  or  screening  or 
covering  the  highwall  with  appropriate 
species  to  enhance  wildlife  values  and 
reduce  aesthetic  degradation. 

On  page  16-9,  in  the  paragraph 
entitled  "Limitation  of  loss  of  habitat," 
the  sentence  has  been  changed  by 
adding  at  the  end  the  phrase  "and 
runoff  from  burned  areas  may  impede  or 
prevent  utilization  of  water  resources  by 
aquatic  life."  Also,  a  second  sentence  is 
added,  which  states  that  "[s]uch  [forest] 
fires  can  have  adverse  impacts  on 
endangered  or  threatened  species." 

On  page  16-12,  at  the  end  of  the 
paragraph  entitled  "Limitation  or  loss  of 
fish  and  wildlife  habitat,"  the  following 
sentence  was  added:  "This  [limitation 
or  loss  of  fish  and  wildlife  habitat] 
problem  is  especially  serious  for  those 
endangered  or  threatened  species,  such 
as  Federally  listed  bats,  which  inhabit 
caves  or  mine  shafts  subject  to 
subsidence." 

All  of  these  changes  to  section  16 
were  previously  contained  in  the  Errata 
Sheet  for  the  1981  Plan,  both  of  which 
we  approved  in  1982,  and  are  merely 
being  transferred  to  the  text  of  the  Plan. 
Therefore,  we  are  approving  the 
transfers  without  further  discussion. 

Relationship  to  Existing  and  Planned 
Land  Use  (pp.  17  Bl.  17-6,  and  1 7-7) 

Kentucky  has  revised  this  section  to 
recognize  the  presence  of  endangered  or 
threatened  species  dining  reclamation 
and  land  use  planning.  A  sentence  has 
been  added  on  page  17-6,  stating  that 
the  Big  South  Fork  National  River  and 
Recreation  Area  has  been  adversely 
affected  by  erosion,  sedimentation  and 
acid  mine  drainage  from  AML  sites.  On 
pages  17-6  and  17-7,  it  is  noted  that 
commercial  forest  land  in  the  Eastern 
Kentucky  Coalfield  includes  670,000 
acres  of  the  Daniel  Boone  National 
Forest.  These  revisions  to  section  1 7 
were  previously  contained  in  the  Errata 
Sheet  for  the  1981  Plan,  both  of  which 
we  approved  in  1982,  and  are  merely 
being  transferred  to  the  text  of  the  Plan. 
Therefore,  we  are  approving  the 
transfers  without  further  discussion. 

Quantities  of  Land  and  Water  Affected 
byA.M.L.(p.  18-1) 

Kentucky  has  added  the  following 
two  sentences  on  page  18-1,  at  the  end 
of  the  first  paragraph:  "Not  all  of  the 
acres  listed  are  priority  I  or  II  sites.  The 
acreages  represent  an  approximation  of 
the  total  mined  acres  in  each  coalfield, 
some  of  which  may  be  determined  to  be 


acceptable  in  their  current  state  or  may 
require  limited  efforts  to  correct 
remaining  problems."  TTiis  revision  to 
section  18  was  previously  contained  in 
the  Errata  Sheet  for  the  1981  Plan,  both 
of  which  we  approved  in  1982,  and  is 
merely  being  transferred  to  the  text  of 
the  Plan.  Therefore,  we  are  approving 
the  transfer  without  further  discussion. 

Socio-Economic  and  Cultural  Profile  of 
the  Coalfields  (p.  19-23) 

Kentucky  has  changed  the  first 
sentence  of  "The  Redbird  Purchase 
Unit"  paragraph  to  make  it  clear  that  the 
unit  is  not  purely  a  recreational  area. 
This  revision  to  section  19  was 
previously  contained  in  the  Errata  Sheet 
for  the  1981  Plan,  both  of  which  we 
approved  in  1982,  and  is  merely  being 
transferred  to  the  text  of  the  Plan. 
Therefore,  we  are  approving  the  transfer 
without  further  discussion. 

Flora  and  Fauna  of  the  Coalfields 
(Chapter  21) 

Kentucky  has  revised  its  program  to 
include  references  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  {42  U.S.C,  4321  et 
seq.),  and  Executive  Orders  11988  and 
11990  on  page  21-77.  This  change  is 
approved  as  a  non-substantive  change 
because  it  merely  notes  that  NEPA  and 
the  aforementioned  Executive  Orders, 
along  with  other  statutes  already  listed, 
require  that  fish  and  wildlife  be 
considered  in  the  initial  reclamation 
planning  for  a  project. 

Kentucky  has  added  a  requirement  for 
DSMRE  to  consult  with  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources  regarding  the  existence  of 
Federally  endangered  or  threatened 
species  during  the  NEPA  review  process 
on  page  21-79.  We  are  approving  this 
change  because  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources  is  the  appropriate  state 
agency  for  purposes  of  consultation 
with  respect  to  endangered  or 
threatened  species. 

Kentucky  has  added  the  ciuxent  title 
of  the  "Natural  Resources  and 
Environmental  Protection  Cabinet"  to 
its  AML  plan.  As  this  change  does  not 
substantively  affect  the  Kentucky  AML 
program,  it  is  approved. 

Kentucky  has  also  revised  its  program 
to  incorporate  NEPA  compliance 
measures  into  the  AML  plan  rather  than 
the  previous  requirement  to  do  an 
"environmental  assessment."  We  are 
approving  this  change  because  it  more 
accurately  accounts  for  the  varying 
levels  of  review  that  may  be  required 
pursuant  to  NEPA. 

Kentucky  has  added  numerous 
changes  to  the  text  of  its  AML  Plan  that 


are  composed  mosUy  of  additional 
references  to  various  species  of  flora  and 
faima.  These  changes  were  previously 
contained  in  the  Errata  Sheet  for  the 
1981  Plem,  both  of  which  we  approved 
in  1982,  and  are  merely  being 
transferred  to  the  text  of  the  Plan. 
Therefore,  we  are  approving  the 
transfers  without  further  discussion. 

Commercially  Minable  Coal  Seams  and 
Projects,  Methods  of  Extraction  (pp.  22- 
5.  22-1 4,  22-24,  and  22-26) 

The  Figure  22-2,  "Preliminary 
Correlation  Chart  of  Coal  Beds  and  Key 
Beds  of  the  Pennsylvanian  Rocks  of 
Eastern  Kentucky,"  has  been  added  and 
the  section  has  been  revised  to  present' 
options  in  determining  remining 
feasibility,  and  to  eliminate  references 
to  Site  Score  Sheets  and  matrices  to 
rank  AML  sites.  The  references  to  be 
deleted  are  found  on  page  22-22  of  the 
ciurently  approved  AML  plan,  and  are 
discussed  further  below. 

The  State  has  eliminated  the  use  of 
Site  Score  Sheets  and  matrices  to  rank 
AML  sites,  and  approved  a  new  system 
that  is  found  in  Chapter  4  of  the  current 
plan,  "Project  Ranking  and  Selection 
Procedures"  which  was  approved  on   - 
July  14. 1987  (52  FR  26299).  Based  on 
that  change,  we  recommended  that  the 
references  in  Chapter  22  to  these 
previously  removed  features  be  removed 
from  Chapter  22  of  the  current  plan 
amendment  as  well.  Kentucky  has 
complied'with  this  suggestion  and  we 
thus  find  that  these  deletions  render  the 
State  AML  program  internally 
consistent  with  respect  to  AML  site 
ranking  and  hereby  approve  them. 

The  sentences  inserted  to  provide 
options  in  determining  remining 
feasibility  are  found  on  page  22-14  of 
this  amendment,  and  state  that 
"Kentucky  may  use  different  systems  to 
analyze  the  consideration  for  probability 
for  remining.  In  1980.  the  Kentucky 
Geological  Survey  developed  a  system 
of  moderate  complexity  for  ranking 
probability  of  remining."  We  are 
approving  this  change  because  it 
accords  with  the  elimination  of  the 
references  to  Site  Score  Sheets. 

On  page  22-26.  pertaining  to  non-coal 
minerals,  Kentucky  has  deleted  the 
reference  to  the  Site  Score  Sheet,  but  the 
potential  for  pon-coal  mineral  recovery 
remains  a  factor  to  be  considered  when 
ranking  AML  sites.  This  deletion  is 
approved  for  the  reasons  stated  above  in 
this  same  finding.  In  that  same 
paragraph,  the  following  four  sentences 
are  being  added:  "Extraction  of  these 
non-coal  minerals  in  the 
Commonwealth  may  take  place  by  any 
of  several  methods.  Petroleum  and 
natural  gas  are  extracted  through  the 
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sinking  of  wells.  Clay,  rock  asphalt, 
sand  and  gravel  are  commonly  extracted 
through  methods  of  surface  mining. 
Limestone,  flourspar,  and  oil  shale,  in 
addition  to  methods  of^urface  mining, 
are  also  commonly  extracted  through 
deep  mining."  This  addition  was 
previously  contained  in  the  Errata  Sheet 
for  the  1981  Plan,'J)oth  of  which  we 
approved  in  1982,  and  is  merely  being 
transferred  to  the  text  of  the  Plan. 
Therefore,  we  are  approving  the  transfer 
without  further  discussion. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
KY-72).  We  did  not  receive  any 
comments  from  the  public. 

Federal  Agency  Comments 

Under  30  CFR732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kentucky 
program  (Administrative  Record  No. 
KY-72).  We  received  one  conunent  from 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS),  one  from  the  U.S.  Department 
of  Labor's  Mine  Safety  and  Health 
Administration  (MSHA),  and  one  from 
the  U.S.  Department  of  Agriculture's 
Natiu^  Resource  Conservation  Service 
(NRCS). 

We  received  a  letter  from  the  USFWS 
dated  March  14,  2003  (Administrative 
Record  No.  KY-72).  The  letter  indicated 
that  the  USFWS  was  interested  in  four 
sections  of  the  AML  plan  changes.  First, 
it  indicated  that  it  concurs  with  the 
changes  to  the  AML  Enhancement  Rule 
(p.  12-9),  as  it  may  reduce  the  impacts 
to^fish  and  wildlife  resources  on  active 
mining  permit  areas,  increase  the 
number  of  AML  projects  that  can  be 
completed  each  year,  and  enhance 
additional  habitat  for  Hsh  and  wildlife 
through  AML  reclamation  projects. 
Second,  the  USFWS  indicated  support 
for  the  addition  of  the  new  subsection    - 
Reclamation  Agreements  (p.  12-10) 
because  the  site-specific  removal  of 
excess  spoil  will  enhance  reclamation 
on  AML  sites.  Third,  it  supports  the 
additions  of  sections  relating  to 
threatened  ^d  endangereif  species  at 
Problems  Occurring  on  Abandoned 
Mine  Land  Sites  (pp.  16-3,-16-5,  16-9, 
and  16-12).  In  addition,  to  the  extent 
that  soils  will  not  be  compacted  and  the 
site's  ability  to  reforest  be  jeopardized, 
it  supports  the  addition  of  the  erosion 
minimization  and  sediment  retention 
techniques.  We  agree  with  the  USFWS 
on  this  matter  and  recognize  concerns 


associate  1  with  soil  compaction. 
Finally,  the  USFWS  indicated  that  it  has 
a  concent  with  the  section  Flora  and 
Fauna  of  the  Coalfields  (Chapter  21,  p. 
21-79),  snch  that  it  suggests  that 
Kentuckv  should  consult  with  it,  in 
addition  lo  the  Kentucky  Fish  and 
Wildlife  Service,  regarding  the  existence 
of  Federally  listed  species  when 
implementing  the  Endangered  Species 
Act.  We  ^knowledge  this  concern  and 
recognizd  that  the  USFWS  has 
jurisdiction  over  both  Federally  listed 
species  a  id  the  Federal  Endangered 
Species  >  ct.  The  USFWS  concern  in 
this  case  s  handled  by  OSM  policy  set 
in  OSM  pirective  GMT-10  "Federal 
Assistant  e  Manual".  In  accordance  with 
this  polic  y,  OSM  has  the  responsibility 
for  environmental  compliance  with 
NEPA.  However,  policy  provides  that 
initial  pr(  iparation  of  the  environmental 
review  d(  cument  and  initial 
consultat  ons  may  be  completed  by  the 
State.  Fir  al  review,  consultation,  and 
authorize  tion  of  the  environmental 
review  d(  icument  rests  with  OSM.  By 
agreemer  t  with  Kentucky,  OSM 
performs  the  consultation  responsibility 
with  the  JSFWS.  The  USFWS  concerns 
in  this  ca  ;e  are  therefore  satisfied  by 
OSM  pol  cy,  rather  than  the  Kentucky 
AML  Pla  1. 

We  reo  jived  a  letter  from  the  MSHA 
dated  Mc  rch  13,  2003  (Administrative 
Record  N  3.  KY-72).  MSHA  indicated 
that  the  c  langes  to  the  AML  plan  would 
not  have  in  impact  concerning  its  office 
or  jurisdi  :tion. 

We  rec  jived  a  letter  from  the  NRCS 
dated  Mc  rch  10,  2003  (Administrative 
Record  ^  o.  KY-72).  NRCS  indicated 
that  it  CO  icurs  with  Kentucky's 
proposal!  to  update  its  AML  plan, 
thereby  h  ringing  it  up  to  date  with 
current  F  sderal  regulations.  The  NRCS 
also  state  d  that  while  it  concurs  with 
the  chanj  es  made  concerning 
coordina  ion  with  the  Rural  Abandoned 
Mine  Pro  ^am  formerly  administered  by 
NRCS,  tl  3re  are  concerns  about  the 
funding  '.  ongevity  of  the  program  as  it 
has  been  taken  "off  budget."  We  also 
share  thij ;  concern,  however  it  falls 
outside  c  f  the  scope  of  our  jurisdiction 
and  as  si  ch  we  are  unable  to  respond 
to  this  cc  tnment  in  our  approval  of 
Kentuck]  's  AML  plan  amendment. 

Environn  lental  Protection  Agency  (EPA) 
Concum  nee  and  Comments 

30  CFR  732.17(h)(ll)(ii),  we 

to  get  a  written  concurrence 
for  those  provisions  of  the 
miendment  that  relate  to  air  or 
qui  ility  standards  issued  under 
auth(  rity  of  the  Clean  Water  Act  (33 
51  et  seq.)  or  the  Clean  Air  Act 
.  7401  et  seq.).  There  are  no 


Under 
are  requited 
from  EPii . 
program 
water 
the 

U.S.C.  1 
(42  U.S. 


such  provisions  in  this  amendment,  so 
we  did  not  seek  EPA  concurrence. 
Furthermore,  the  EPA  did  not  conunent 
on  the  proposed  changes  to  the 
Kentucky  AML  Plan. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  AQIP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  June  12,  2002,  we 
requested  comments  on  Kentucky's 
amendment  (Administrative  Record  No. 
KY-72),  but  neither  the  SHPO  nor  the 
ACHP  responded  to  our  request, 

V.  OSM's  Decision 

Based  on  the  above  findings,  we  are 
approving  Kentucky's  proposed 
amendment,  except  as  follows.  We  are 
not  approving  the  word  "or,"  which 
appears  at  the  end  of  paragraph  1  of  the 
section  entitled  "Lands  for  Permanent 
Facilities."  We  are  approving  the 
incorporation  by  reference  of  the 
Federal  AML  Enhancement  Rule  subject 
to  the  restrictions  placed  upon  the 
Federal  regulation  by  the  court  in 
Kentucky  Resources  Council  v.  Norton, 
supra.  Finally,  the  "Reclamation 
Agreements"  provision  at  the  end  of 
Chapter  12  is  approved  only  to  the 
extent  that  it  applies  to  AML 
reclamation  projects  authorized  through 
the  Federal  AML  grant  process.  The 
Federal  regulations  at  30  CFR  part  91 7 
codifying  decisions  concerning  the 
Kentucky  AML  Plan  are  being  amended 
to  implement  this  decision.  Consistency 
of  State  and  Federal  standards  is 
required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
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and  plan  amendments  because  each 
plan  is  drafted  and  promulgated  by  a 
specific  State  or  Tribe,  not  by  OSM. 
Decisions  on  proposed  abandoned  mine 
land  reclamation  plans  and  plan 
amendments  submitted  by  a  State  or 
Tribe  are  based  soley  on  a  determination 
of  whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  30  CFR  Part  884 
of  the  Federal  Regulations. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  abandoned  mine  land 
reclamation  programs.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  405(d)  of  SMCRA 
requires  State  abandoned  mine 
reclamation  programs  be  in  compliance 
with  procedures,  guidelines,  and 
'  requirements  established  by  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  final  rule  applies  only  to  the 
Kentucky  program  and  therefore  does 
not  affect  tribal  programs. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  agency  decisions  on  proposed 


State  and  Tribal  abandoned  mine  land 
reclamation  plans  and  plan 
amendments  are  categorically  excluded 
bom  compliance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332}  by  the  Manual  of  the  Department 
of  the  Interior  (516  DM  6,  appendix  8,  - 
paragraph  8.46(29). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensiue  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 


tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subiects  in  30  CFR  Part  917 

Intergovernmental  relations,  Siuiace 
mining,  Undergroimd  mining. 

Dated:  August  27,  2003. 
Brent  Walqiiist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  917  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

■  1 .  The  authority  citation  for  part  91 7 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
§917.21    [Amended] 

■  2.  Section  917.21  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

***** 

(d)  The  Kentucky  Abandoned  Mine 
Land  Reclamation  Plan  amendment, 
submitted  to  OSM  on  April  29,  2002,  is 
approved  with  the  following  exceptions, 
lite  word  "or,"  which  appears  at  the 
end  of  paragraph  1  of  the  section 
entitled  "Lands  for  Permanent 
Facilities,"  is  not  approved.  We  are 
approving  the  State  of  Kentucky's 
incorporation  by  reference  of  the 
Federal  AML  Enhancement  Rule  into 
their  regulations.  This  approval  is 
subject  to  the  restrictions  placed  upon 
the  Federal  regulation  by  the  court  in 
Kentucky  Resources  Council  v.  Norton, 
2002  U.S.  App.  Lexis  11365.  Slip.  Op. 
at  5.  (D.C.  Cir.  May  30.  2002)  The 
"Reclamation  Agreements"  provision  at 
the  end  of  Chapter  12  only  applies  to 
AML  reclamation  projects  authorized 
through  the  Federal  AML  grant  process. 
Copies  may  be  obtained  at  the  address 
listed  in  (a)(2)  of  this  section  for  OSM 
or  the  Commonwealth  of  Kentucky, 
Natural  Resoiux:es  and  Environmental 
Protection  Cabinet,  Division  of 
Abandoned  Mine  Lands,  2521  Old 
Lawrenceburg  Road,  Frankiort, 
Kentuck>' 40601. 

[FR  Doc.  03-28995  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
OfflM  of  Fofeign  AimIi  Control 

31  CFR  Part  575 

AuMwrlartlon  for  U.S.  Hnancial 
■nsUtutlons  To  Transfer  Certain  Claims 
Against  ttw  Government  of  Iraq 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  ("OFAC")  of  the  Department  of 
the  Treasury  is  amending  the  Iraqi 
Sanctions  Regulations  to  incorporate  a 
general  license  authorizing  U.S. 
financial  institutions  to  transfer  certain 
claims  against  the  Government  of  Iraq 
for  impaid  loans  and  other  debts  to  their 
home  offices  or  to  other  foreign  offices 
of  the  same  institution. 
DATES:  Effective  September  30,  2003. 
Written  comments  must  be  received  no 
later  than  January  23,  2004. 
AOOMSSES:  Comments  may  be 
submitted  to  the  Chief  of  Records, 
ATTN:  Request  for  Comments,  Office  of 
Foreign  Assets  Control.  E)epartment  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 
Alternatively,  comments  may  be 
submitted  via  facsimile  to  the  Chief  of 
Records  at  202/622-1657  or  via  OF  AG's 
Web  site  <http://www.treaSigov/offices/ 
eotffc/ofac/cotnment.htmt>. 
FOR  FURTHER  INFORMATKM  CONTACT: 
OFAC's  Chief  of  Licensing,  tel.  202/ 
622-2480,  Chief  of  Policy  Planning  and 
Program  Management,  tel.  202/622- 
2500,  or  Chief  Counsel,  tel.  202/622- 
2410. 

SUPPt-EMENTARY  INFORMATKM: 

Background 

On  August  2, 1990.  the  President 
issued  Executive  C5rder  12722,  declaring 
a  national  emergency  with  respect  to 
Iraq.  Thi^  order  was  issuedmnder  the 
authority  of,  inter  alia,  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.G.  1701  et  seq.),  the  National 
Emergencies  Act  (50  U.S.C.  1601  et 
seq.),  and  section  301  of  title  3  of  the 
U.S.  Code  and  imposed  economic 
sanctions,  including  a  complete  trade 
embargo,  with  respect  to  Iraq.  In 
keeping  with  United  Nations  Security 
Council  Resolution  661  of  August  6, 
1990.  and  under  the  United  Nations 
Participation  Act  (22  U.S.C.  287c),  the 
President  also  issued  Executive  Order 
12724  of  August  9, 1990,  which 
imposed  additional  restrictions.  The 
Iraqi  Sanctions  Regulations,  31  CFR  part 
575  (the  "Regulations"),  implement 
Executive  Orders  12722  and  12724  and 


are  admu  istered  by  the  Treasury 
Departm«  nt's  Office  of  Foreign  Assets 
Control  ('  OFAC"). 

On  Ma; '  22,  2003,  the  United  Nations 
Security  I  Council  adopted  Resolution 
1483,  which  substantially  lifted  the 
multilatetal  economic  sanctions  with 
respect  td  Iraq.  On  May  23,  2003,  OFAC 
issued  a  general  hcense  that  reflected 
Resolution  1483  by  authorizing  most 
transactions  that  had  been  prohibited  by 
the  Regulations.  This  general  license 
was  published  in  the  Federal  Register 
on  June  Z^,  2003,  as  section  575.533  of 
the  Regufetions  (68  FR  38188-38190). 
Section  575.533  of  the  Regulations 
containe<  four  exceptions  to  the  broad 
lifting  of  sanctions,  including  a 
provision  that  "[a]ll  property  and 
interests  n  property  that  were  blocked 
*  *  *  as  jf  the  effective  date  of  this 
section  [i  e..  May  23,  2003]  remain 
blocked'    *  *." 

On  Sep  tember  30,  2003,  OFAC  issued 
another  g  meral  license  that  is  being 
publishe(  today  as  new  section  575.534 
of  the  Rej  ulations.  New  section  575.534 
provides  B  limited  authorization  for  U.S. 
financial  institutions  to  transfer  a 
category  ^f  blocked  property  and 
interests  In  property— i.e.,  their  "claims 
that  wereibooked  in  the  United  States  as 
of  May  2%,  2003,  against  the 
Government  of  Iraq  for  impaid  loans 
and  othei  debts" — to  their  home  offices 
or  to  othor  foreign  offices  of  the  same 
institution.  This  new  section  authorizes 
only  the  ^ansfer  of  claims  under  the 
circumstj  nces  described  and  does  not 
authorize  the  debiting  of  any  blocked 
account. 

Request  iir  Comments 

Because  these  regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Execu^ve  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (thef  APA")  reqiiiring  notice  of 
proposedj  rulemaking,  opportunity  for 
public  paticipation,  and  delay  in 
effective  qate,  are  inapplicable. 
However^  because  of  the  importance  of 
the  issues  addressed  in  these 
regulatiofis,  they  are  being  issued  in 
interim  form  and  comments  will  be 
considered  in  the  development  of  a  final 
rule.  Accordingly,  OFAC  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest  possible 
time  to  permit  the  fullest  consideration 
of  their  views.  Comments  may  address 
the  impact  of  the  regulations  on  the 
submitters  activities,  whether  of  a 
commercial,  non-commercial  or 
hmnanitj  rian  natiue,  as  well  as  changes 
that  wou  d  improve  the  clarity  and 
organizal  ion  of  the  regulations. 

The  pe  iod  for  submission  of 
commeni  s  will  close  January  23,  2004. 


The  address  for  submitting  comments 
appears  near  the  beginning  of  this 
document.  OFAC  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  a^er 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  OFAC 
will  not  accept  public  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  submission  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  OFAC  will  retimi  such  a 
submission  to  the  originator  without 
considering  the  comments  in  the 
development  of  final  regulations.  In  the 
interest  of  acc\iracy  and  completeness, 
OFAC  requires  comments  in  written 
form. 

All  public  comments  on  these 
regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  regulations  wall  be 
made  available  not  sooner  than 
February  23,  2004  and  will  be 
obtainable  from  OFAC's  Web  site 
<http://www.treas.gov/ofao.  If  that 
service  is  unavailable,  written  requests 
for  copies  may  be  sent  to  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  1500  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20220,  Attn: 
Chief,  Records  Division. 

Electronic  Availability 

This  docxmient  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAG."  or  call 
202/512-1530  for  disk  or  paper  copies. ' 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web,  Tehiet,  or  FTP 
protocol  is  <fedbbs.access.^o.gov>. 
This  dociunent  and  additional 
information  concerning  OFAC  are 
available  from  OFAC's  Web  site 
<http://www.treas.gov/ofao. 

Paperwork  Reductioii  Act 

The  collections  of  information  related 
to  these  regulations  can  be  found  in  31 
CFR  part  501.  Pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1505- 
0164. 

List  of  Subjects  in  31  CFR  Part  575 

Administrative  practice  and 
procedure,  Banks,  banking.  Blocking  of 
assets.  Exports,  Foreign  trade. 
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Humanitarian  aid,  Imports,  Iran,  Iraq, 
Oil  imports.  Penalties.  Petroleimi, 
Petroleimi  products,  Reporting  and 
recordkeeping  requirements,  Specially 
designated  nationals,  Terrorism,  Travel 
restrictions. 

■  For  the  reasons  stated  in  the  preamble, 
31  CFR  part  575  is  amended  as  set  forth 
below: 

PART  575— IRAQI  SANCTIONS 
REGULATIONS 

■  1.  The  authority  citation  for  31  CFR 
part  575  continues  to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2332d; 
22  U.S.C.  287c;  Pub.  L.  101-410. 104  Stat. 
890  (28  U.S.C.  2461  note);  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651. 1701-1706;  Pub.  L. 
101-513.  104  Stat.  2047-2055  (50  U.S.C. 
1701  note);  E.O.  12722.  55  FR  31803.  3  CFR, 
1990  Comp.,  p.  294;  E.O.  12724,  55  FR  33089. 
3  CFR.  1990  Comp.,  p.  297;  E.O.  12817,  57 
FR  48433.  3  CFR.  1992  Comp..  p.  317;  E.O. 
13290,  68  FR  14307.  March  20.  2003. 

Subpart  E— Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

■  2.  Add  a  new  §  575.534  to  subpart  E  to 
read  as  follows: 

§575.S34    Transfers  of  certain  bloclced 
claims  by  U.S.  financial  institutions. 

U.S.  financial  institutions  are 
authorized  to  transfer  claims  that  were 
booked  in  the  United  States  as  of  May 
23,  2003,  against  the  Government  of  Iraq 
for  unpaid  loans  and  other  debts  to  their 
home  offices  or  to  other  foreign  ofiices 
of  the  same  institution.  This  section 
authorizes  only  the  transfer  of  claims 
and  does  not  authorize  the  debiting  of 
any  blocked  account. 


Dated:  September  30.  2003. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  October  15.  2003. 
Juan  C  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes),  Department 
of  the  Treasury. 

[FR  Doc.  03-29237  Filed  11-19-03;  2:59  pm] 

BILUNG  COOE  4810-2S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  259-0421 ;  FRL-7588-7] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule. 

SUIMMARY:  EPA  is  finalizing  approval  of 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  These  revisions  were 
proposed  in  the  Federal  Register  on  July 
23  and  September  16.  2003  and  concern 
oxides  of  nitrogen  (NOx)  emissions  from 
marine  vessels  and  truck  stops.  We  are 
approving  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

EFFECTIVE  DATE:  This  rule  is  effective  on 
December  24.  2003. 


ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  DC  office  during  normal 
business  hours  by  appointment.  You 
can  inspect  copies  of  the  submitted  SIP 
revisions  by  appointment  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901. 
Air  and  Radiation  Docket  and 

Information  Center.  U.S. 

Environmental  Protection  Agency. 

Room  B-102. 1301  Constitution 

Avenue,  NW.,  (Mail  Code  6102T), 

Washington,  DC  20460. 
California  Air  Resomx;es  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive. 

Diamond  Bar.  CA  91765. 
A  copy  of  the  rule  may  also  be  available 

via  the  Internet  at  http:// 

www.arb.ca.gov/drdb/drdbltxt.htin. 

Please  be  advised  that  this  is  not  an 

EPA  Web  site  and  may  not  contain  the 

same  version  of  the  rule  that  was 

submitted  to  EPA. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Yvonne  Fong,  EPA  Region  IX,  (415) 
947—41 1 7,  fong.yvonnew@epa.gov. 
SUPPL£MENTARY  INfORMATKM: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

L  Proposed  Action 

On  July  23  (68  FR  43481)  and 
September  16  (68  FR  54181)  2003,  EPA 
proposed  to  approve  the  following  rules 
into  the  California  SIP. 


Loccil  agency 


SCAQMD 
SCAQMD 


Rule  No. 


1631 
1634 


Rule  title 


Pilot  Credit  Generation  Program  for  Marine  Vessels 
Pilot  Credit  Generation  Program  for  Trw*  Stops 


Adopted 


10/04/02 
11/09A)1 


Submitted 


12/12/02 
01/22/02 


We  proposed  to  approve  these  rules 
because  we  determined  that  they 
complied  with  the  relevant  CAA 
requirements.  Our  proposed  action 
contains  more  information  on  the  rules 
and  oin  evaluation. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
comments. 

m.  EPA  Action 

Oiu-  assessment  that  the  submitted 
rules  comply  with  the  relevant  CAA 
requirements  has  not  changed  since  our 
-proposals.  Therefore,  as  authorized  in 


section  110(k)(3}  of  the  Act,  EPA  is  fully 
approving  these  rules  into  the  California 
SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 


requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose  ■ 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  eiffect  small 
govermnents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
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Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FTi  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a'SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d}  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Feda«l  Register. 


This  action  is  not  a  "major  nde"  as 
defined  by  5  U.S.C.  804(2). 

Undei  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  acti  an  must  be  filed  in  the  United 
States  C  )urt  of  Appeals  for  the 
appropr  ate  circuit  by  January  23,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Adn  inistrator  of  this  final  rule  does 
not  affe<  t  the  finality  of  this  rule  for  the 
purpose  >  of  judicial  review  nor  does  it 
extend  tpe  time  within  which  a  petition 
for  judioial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  ml  a  or  action.  This  action  may  not 
be  chall  snged  later  in  proceedings  to 
enforce  ts  requirements.  (See  section 
307(b)(2|.) 

List  of  Subjects  in  40  CFR  Part  52 

Envir«  inmental  protection.  Air 
pollutio  1  control.  Incorporation  by 
referenc  j.  Intergovernmental  relations, 
Nitrogei  dioxide.  Ozone,  Reporting  and 
recordki  eping  requirements. 

Dated:  SJovember  4,  2003. 
Keith  Ta:  :ata. 

Acting  Rt  gional  Administrator,  Region  DC. 

■  Part  5; :,  chapter  I,  title  40  of  the  Code 
of  Fedei  il  Regulations  is  amended  as 
follows 

PART  si— [AMENDED] 


■  1. 
continues 

Authoi 


Subpart 


The  authority  citation  for  part  52 
to  read  as  follows: 


ity:  42  U.S.C.  7401  et  seq. 

F-Califomia 


■  2.  Sec  ion  52.220  is  amended  by 
adding  Paragraphs  (c)(293)  (i)(A)(3)  and 
(c)(308)E)(D)  to  read  as  follows: 


§52.220 


Identification  of  pian. 

*        *        * 


(c)' 

(293) 

(i)* 

(A)* 

[3]  Ri^e  1634,  adopted  on  November 
9, 2001 

*  * 

(c)* 

(308) 

(i)* 

(D)  Sduth  Coast  Air  Quality 
Manage:  nent  District. 

[1)  Ri^e  1631,  amended  on  October  4, 
2002. 

*  * 

(FR  Doc.b3-29176  Filed  11-21-03;  8:45  am] 

BILLING  O  Oe  6660-SO-f> 


ENVIRONyENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[PA203-4217a;  FRL-7588-1] 

Approval  aiKl  Promulgation  of  Air 
Quality  ImplenMntatlon  Plans; 
Pennsylvania;  HOx  RACT 
Determinations  for  Hercules  Cement 
Company 

agency:  Enviroiunental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Commonwealth  of  Pennsylvania's  State 
hnplementation  Plan  (SIP).  The 
revisions  were  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  to 
establish  and  require  reasonably 
available  control  technology  (RACT)  for 
Hercules  Cement  Company.  Hercules 
Cement  Company  is  a  major  source  of 
nitrogen  oxides  (NOx)  located  in 
Northampton  County,  Pennsylvania. 
EPA  is  approving  these  revisions  to 
establish  RACT  requirements  in  the  SIP 
in  accordance  with  the  Clean  Air  Act 
(CAA). 

DATES:  This  rule  is  effective  on  January 
23,  2004  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  December  24,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morns.makeba@epa.gov  or 
to  http://www.Tegalations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed  * 
instructions  described  in  Part  FV  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and     - 
Information  Center.  U.S.  Enviromnental 
Protection  Agency.  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington. 
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DC  20460;  and  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  CAA,  the  Commonwealth 
of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 
and  implement  RACT  for  all  major  VOC 
and  NOx  sources.  The  major  source  size 
is  determined  by  its  location,  the 
classification  of  that  area,  and  whether 
it  is  located  in  the  ozone  transport 
region  (OTR).  Under  section  184  of  the 
CAA,  RACT,  as  specified  in  sections 
182(b)(2)  and  182(f)  applies  throughout 
the  OTR.  The  entire  Commonwealth  is 
located  within  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Pennsylvania. 

n.  Summary  of  SIP  Revision 

On  August  15,  2003,  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  submitted  formal  revisions  to 
its  SIP  to  establish  and  impose  case-by- 
case  RACT  for  several  major  sources  of 
VOC  and  NOx.  This  rulemaking  pertains 
to  one  of  those  sources.  The  other 
sources  are  subject  to  separate 
rulemaking  actions.  The  RACT 
determinations  and  requirements  in  this 
SIP  revision  are  included  in  an 
operating  permit  (OP)  issued  by  PADEP. 

Hercules  Cement  Company  owns  and 
operates  a  Portland  Cement  producing 
facility  located  in  Stokertown  Borough. 
Northampton  County,  Pennsylvania  and 
is  considered  a  major  source  of  NOx.  In 
this  instance,  RACT  has  been 
established  and  imposed  by  PADEP  in 
an  operating  permit.  On  August  15, 
2003,  PADEP  submitted  operating 
permit  No.  48-0005A  to  EPA  as  a  SIP 
revision.  This  operating  permit 
addresses  three  Raw  Mills,  two  HB 
Smith  Boilers,  and  Cement  Kilns  1  and 
3. 

NOx  RACT  for  the  three  Raw  Mills 
and  the  two  HB  Smith  Boilers  shall  be 
the  installation,  maintenance  and 
operation  of  these  sources  according  to 
the  manufacturer's  specifications  also  in 
accordance  with  the  emission 
limitations  in  25  Pa.  Code  Chapter 
129.93(c)(1).  The  facility  will  maintain 
records  of  these  sources  in  accordance 
with  the  recordkeeping, requirements  of 
25  Pa.  Code  Chapter  129.95. 

The  allowable  NOx  emissions  limit 
established  for  both  the  operation  of 


Cement  Kilns  1  and  3,  including  the  No. 
1  preheater  Cement  Kiln,  is  492.0 
pounds  per  hour  on  a  30-day  rolling 
average.  Continuous  emission  monitors 
(CEM)  shall  be  installed,  operated  and 
maintained  to  monitor  NOx  emissions 
for  Cement  Kilns  1  and  3.  Continuous 
monitoring  shall  be  conducted  in 
accordance  with  25  Pa.  Code  Chapter 
139  and  40  CFR  part  60,  subpart  F.  The 
recordkeeping  and  reporting 
requirements  for  the  facility  is  to 
maintain  a  file  containing  all  records 
and  other  data  to  be  collected  pursuant 
to  the  various  provisions  of  the 
operating  permit  for  Cement  Kibis  1  and 
3.  This  file  shall  include,  but  is  not 
limited  to,  all  air  pollution  control 
system  performance  evaluations  and 
records  of  calibration  checks, 
adjustments  and  maintenance 
performed  on  all  equipment  which  is 
subject  to  this  operating  permit.  All 
measurements,  records  and  other  data 
required  to  be  maintained  by  the  facility 
shall  be  retained  for  at  least  two  years 
following  the  date  on  which  such 
measurements,  records  or  data  are 
recorded.  In  addition,  all  CEM  reports 
shall  be  submitted  to  PADEP  within  30 
days  after  each  quarter  but  not  later  than 
the  time  fi-ame  established  in  PADEP's 
latest  Continuous  Soiuce  Manual. 

m.  EPA's  Evaluation  of  the  SIP 
Revisions 

EPA  is  approving  this  SIP  submittal 
because  the  Commonwealth  established 
and  imposed  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  regidations  for  imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  recordkeeping,  monitoring, 
and  testing  requirements  on  these 
som-ces  sufficient  to  determine 
compliance  with  these  requirements. 

rV.  Final  Action 

EPA  is  approving  revisions  to  the 
Commonwealth  of  Pennsylvania's  SIP 
which  establish  and  require  RACT  for 
Hercules  Cement  Company  (48-0005A) 
located  in  Northampton  County, 
Pennsylvania.  EPA  is  publishing  this 
rule  without  prior  proposal  because  we 
view  this  as  a  noncontroversial 
amendment  and  anticipate  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  direct  final 
rule  will  be  effective  on  January^ 23, 
2004  without  further  notice  unless  we 
receive  adverse  comment  by  December 
24,  2003.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 


withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA203-4217  in  the  subject  line 
on  the  first  page  of  yoiu  comment. 
Please  ensiue  that  your  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents. 
1.  £7ecfronicajf7y.  If  you  submit  an 
.  electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoiu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensiues  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will  ^ 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
monis.makeba@epa.gov,  attention: 
PA203-4217.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captiu«s  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

a.  ReguIations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  conunents  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
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Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

in.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address- 
identified  In  the  ADDRESSES  section  of 
this  docimient.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments^  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.- 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 


inspectii  in  without  prior  notice.  If  you 
have  anj  questions  about  CBI  or  the 
procedv^es  for  claiming  CBI,  please 
consult  1  le  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Cqnsidei  ations  When  Preparing 
Commei  ts  to  EPA 

You  ni  ay  find  the  following 
suggestii  ms  helpful  for  preparing  your 
commen  :s: 

1.  Exp  ain  your  views  as  clearly  as 
possible 

2.  Desi  :ribe  any  assumptions  that  you 
used. 

3.  Proi  ide  any  technical  information 
and/or  dpta  you  used  that  support  your 
views. 

4.  If  y<  u  estimate  potential  biurden  or 
costs,  ex  )lain  how  you  arrived  at  your 
estimate 

5.  Proi  ide  specific  examples  to 
illustrat(  yoiu  concerns. 

6.  Offt  r  alternatives. 

7.  Mai  e  sure  to  submit  your 
commen  ts  by  the  comment  period 
deadline  identified. 

8.  To  « nsure  proper  receipt  by  EPA, 
identify  he  appropriate  regional  file/ 
rulemalc  ng  identification  number  in  the 
subject  1  ne  on  the  first  page  of  your 
response .  It  would  also  be  helpful  if  you 
provide<  the  name,  date,  and  Federal 
Register  citation  related  to  your 
commen  ts. 

rV.  Statutory  and  Executive  Order 
Reviews 

A.  Genei  al  Requirements 

Undei  Executive  Order  12866  (58  FR 
51735,  C  ctober  4,  1993),  this  action  is 
not  a  "si  >nificant  regulatory  action"  and 
therefor  is  not  subject  to  review  by  the 
Office  o:  Management  and  Budget.  For 
this  reasbn,  this  action  is  also  not 
subject  1 3  Executive  Order  13211, 
"Actioni  Concerning  Regulations  That 
Signifies  ntly  Affect  Energy  Supply, 
Distribu  ion,  or  Use"  (66  FR  28355,  May 
22,  2001 1.  This  action  merely  approves 
state  lav  as  meeting  Federal 
requirer  lents  and  imposes  no  additional 
requiren  lents  beyond  those  imposed  by 
state  lav  .  Accordingly,  the 
Admini!  trator  certifies  that  this  rule 
will  not  tiave  a  significant  economic 
impact  qn  a  substantial  number  of  small 
entities  jinder  the  Regulatory  Flexibility 
Act  (5  U  S.C.  601  e(  seq.).  Because  this 
rule  app  roves  pre-existing  requirements 
under  st  ite  law  and  does  not  impose 
any  add  tional  enforceable  duty  beyond 
that  reqi  lired  by  state  law,  it  does  not 
contain  my  unfunded  mandate  or 
signifies  ntly  or  uniquely  affect  small 
govemn  ents,  as  described  in  the 
Unfundi  id  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 


have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no"authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  CongressionaTReview  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
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management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  soiuce- 
specific  requirements  for  Hercules 
Cement  Company. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  23,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
approving  Pennsylvania's  NOx  RACT 


determinations  for  Hercules  Cement 
Company,  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  10,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  m. 

■  40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(217)  to  read  as 
follows: 


§52.2020    Mentmcationofplan. 

*        *        *        «        * 

(c)  *  *  * 

(217)  Revisions  to  the  Pennsylvania 
Regulations  pertaining  to  NOx  RACT  for 
a  major  source  submitted  on  August  15, 
2003  by  the  Pennsylvania  Department  of 
Environmental  Protection. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  August  15,  2003  fi^m  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  NOx  RACT 
determinations . 

(B)  Operating  Permit  (OP)  for 
Hercules  Cement  Company, 
Northampton  Coimty,  48-0005A, 
effective  April  16,  1999. 

(ii)  Additional  Material — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  source  listed  in 
paragraph  (c)(217)(i)(B)  of  this  section. 

[FR  Doc.  03-29174  Filed  11-21-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mto  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  352 
RIN  3064-nAC58 

Acc«M  Of  Paraons  With  Disabilities  to 
FDIC  Programs,  ActlvMas,  Facilities, 
and  Electronic  and  Information 
Technology 

agency:  Federal  Deposit  Insurance 

Gorporation. 

ACTION:  Notice  of  proposed  rulemaking 

with  request  for  comments. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  proposes 
to  revise  its  regulations  to  implement 
section  508  of  the  Rehabilitation  Act  of 
1973,  as  amended.  Section  508  requires 
each  Federal  agency  or  department  to 
ensure  that  the  electronic  and 
information  technology  (EIT)  they 
develop  or  procure  allows  individuals 
with  disabilities  access  to  EIT 
comparable  to  the  access  of  those  who 
are  not  disabled,  unless  the  agency 
would  jncur  an  undue  burden. 
DATES:  Written  comments  must  be 
received  on  or  before  January  23,  2004. 
ADDRESSES:  You  may  submit  comments, 
identified  by  RIN  number  3064-AC58, 
by  any  of  the  following  methods: 

•  Agency  Web  site:  http:// 
www.fdic.gov/regulations/laws/federal/ 
propose. html. 

•  Mail:  Robert  E.  Feldman,  Executive 
Secretary,  Attention:  Comments/Legal 
ESS,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

•  Hand  Delivered/Courier:  The  guard 
station  at  the  rear  of  the  550  1 7th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 

•  E-mail:  comments@FDIC.gov. 
Include  RIN  number  3064-AC58  in  the 
subject  line  of  the  message.  ^ 

•  Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW.,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 


Instrui  tions:  Submissions  received 
must  inc  ude  the  agency  name  and 
docket  n  imber  or  Regulatory 
Informat  on  Number  (RIN)  for  this 
rulemakj  og.  Comments  received  will  be 
posted  VI  ithout  change  to  http:// 
www.fdii.gov/regulations/laws/federal/ 
propose,  itml,  including  any  personal 
information  provided.  For  detailed 
instructions  on  submitting  comments 
and  additional  information^  on  the 
rulemakxig  process,  see  the  "Public 
Participation"  heading  of  the 
SUPPLEMfNTARY  INFORMATION  section  of 
this  doci  ment. 

FOR  FUR1  ^ER  INFORMATION  CONTACT:  Earl 
F.  Mcjett^  Information  Management 
Analyst,  pffice  of  Diversity  and 
Economi:  Opportunity,  (202)  418-^320, 
or  Joan  S .  Bunning,  Counsel,  Legal 
Division  (202)  898-8834,  Federal 
Deposit  ]  isurance  Corporation,  550  1 7th 
Street,  N  N.,  Washington,  DC  20429. 
SUPPLEMI INTARY  INFORMATION: 

I.  Backg]  ound 

On  Ma  rch  20, 1986,  the  FDIC 
promulgi  ited  12  CFR  part  352  to 
impleme  at  the  spirit  of  section  504  of 
the  Reha  jilitation  Act  of  1973  (the 
Rehabilil  ation  Act)  (29  U.S.C.  794),  as 
amended.  Section  504  prohibits 


August  7,  2000.  The  statute  required  the 
Access  Board  to  publish  its  final 
standards  by  February  7,  2000. 

On  July  13,  2000,  the  Military 
Construction  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-246, 114 
Stat.  511)  was  signed  into  law.  Section 
2405  of  that  statute  amended  section 
508  to  delay  the  section's  effective  date 
for  enforcement  to  6  months  from  the 
publication  of  the  Access  Board's  final 
standards.  The  Access  Board's  final 
standards  were  published  on  December 
21,  2000.  See  65  FR  80500-80528.  The 
effective  date  for  enforcement  of  section 
508  became  June  21,  2001.  The  FDIC 
proposes  to  amend  its  regulations  to 
reflect  these  legal  requirements  and  to 
update  regulations  to  reflect  current 
terminology,  practice,  and  procedures. ' 

II.  Section-by-Section  Analysis 

Section  352.1     Purpose 

This  section  would  be  amended  to 
state  that  the  purpose  of  the  regulation 
is  to  implement  the  requirements  of 
section  508  of  the  Rehabilitation  Act  of 
1973,  as  amended  by  the  WIA,  in 
addition  to  section  504  of  the 
Rehabilitation  Act. 


discrimi:  lation  on  the  basis  of  disability-      Section  352.2    Application 


as  it  app  ies  to  programs  and  activities 
conducts  d  by  various  agencies. 
Althougl  I  the  FDIC  did  and  still  does 
not  belie  /e  that  Congress  contemplated 
that  sect  on  504  should  cover  non- 
appropri  ited,  independent  regulatory 
agencies  such  as  the  FDIC,  it  voluntarily 
chose  to  promulgate  this  regulation 
pursuanf  to  section  504.  See  51  FR  9638. 
-  The  Wprkforce  Investment  Act  of 
1998  (th*  WIA)  (Pub.  L.  105-22D,  112 
Stat.  936  amending  section  508  of  the 
Rehabili  ation  Act  (29  tt.S.C.  794d),  was 
signed  ii  to  law  on  August  7,  1998.  As 
amendec  ,  section  508  requires  each 
Federal  i  gency  or  department  to  ensure 
that  the  1  \YT  it  develops  or  procures 
allows  ii  dividuals  with  disabilities 
access  c<  mparable  to  those  who  are  not 
disabled  unless  the  agency  would  incur 
an  undu ;  burden.  In  addition,  the 
amendec  section  508  requires  the 
Architec  ural  and  Transportation 
Barriers  [Compliance  Board  (Access 
Board)  t«  i  publish  standards  defining 
EIT  and  setting  forth  the  technical  and 
function  il  performance  criteria 
necessar  /  to  accessibility  for  such 
technolo  jy.  The  WIA  was  effective  as  of 


This  section  would  be  amended  to 
state  that  Part  352  applies  to  EIT  access 
in  addition  to  the  agency's  programs 
and  activities.  It  also  updates  references 
to  certain  components  of  the  FDIC  such 
as  the  Office  of  Legislative  Affairs  and 
lists  the  FDIC's  Internet  website  as  one 
of  the  agency  programs  or  activities  to 
which  Part  352  applies. 

Section  352.3    Definitions 

This  section  would  be  amended  to 
include  definitions  specifically 
pertaining  to  EIT,  to  update  terminology 
by  substituting  the  term  "individual 
with  a  disability"  for  "handicapped 
person,"  and  to  define  references  in  the 
regulation  to  section  508  and  pertinent 
statutes. 


'  In  addition  to  the  proposed  revisions  to  Part 
352,  the  FDIC  issued  a  directive  on  September  28, 
2001,  number  2710.11.  that  sets  forth  complaint 
procedures  for  individuals  with  disabilities,  both 
Federal  employees  and  members  of  the  public,  who 
have  Ijeen  denied  access  to  EIT.  FDIC  issued  a 
directive  on  July  18,  2003,  number  2711.1,  that 
contains  the  corporate  policy  on  section  508  of  the 
Rehabilitation  Act. 
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Section  352.4    Nondiscrimination  in         Section  352.9    Communications 


any  pro-am  or  activity  conducted  bv 
FDIC 

This  section  is  currently  designated 
352.5.  Current  section  352.4  would  be 
deleted  by  the  proposed  rule.  This 
section  pertained  to  a  self-imposed 
requirement  that  the  FDIC  must  evaluate 
its  program  to  implement  section  504  of 
the  Rehabilitation  Act  within  one  year 
of  the  regulation's  effective  date.  This 
self-evaluation  has  been  conducted  by 
the  FDIC.  The  cmrent  section  352.4  is 
therefore  unnecessary. 

The  new  section  352.4  would  state 
that  no  qualified  individual  with  a 
disability  shall  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subject  to 
discrimination  on  the  basis  of  that 
disability  in  FDIC  programs  or  activities. 

Section  352.5    Accessibility  to 
electronic  and  information  technology 

With  respect  to  technology  access, 
this  new  section  states  that  the  FDIC 
will  ensure  that  employees  and  the 
public  with  disabilities  will  have  access 
to  EIT  comparable  to  those  without 
disabilities,  unless  an  undue  burden 
would  be  imposed  on  the  FDIC. 

Section  352.6    Employment 

This  section  would  be  amended  to 
provide  that  no  qualified  individual 
with  a  disability  shall,  on  the  basis  of 
that  disability,  be  subjected  to 
discrimination  in  emplo)rment  in  any 
program  or  activity  conducted  by  the 
FDIC.  The  section  would  further 
provide  that  the  definitions, 
requirements,  and  procedures  of  the 
Rehabilitation  Act  that  pertain  to 
employment  discrimination,  as  reflected 
in  the  Rehabilitation  Act's 
implementing  regulations,  will  apply  to 
FDIC  employment. 

Section  352.7    Accessibility  of 
Programs  and  Activities:  Existing 
Facilities 

This  section  would  be  amended  to 
make  plain  that  the  FDIC  shall  operate 
its  programs  and  activities  to  be  readily 
accessible  to  and  usable  by  persons  with 
disabilities. 

Section  352.8    Program  Accessibility: 
New  construction  and  alterations 

This  section  would  be  amended  to 
provide  that  each  building  or  part  of  a 
building  where  FDIC  programs  or 
activities  will  occur  which  is  cither  new 
or  subst^tially  altered  for  the  FDIC 
shall  be  fashioned  for  ready  access  and 
use  by  individuals  with  disabilities. 


This  section  woiild  be  amended  to 
provide  that  the  FDIC  shall  take 
appropriate  steps  to  effectivdy 
communicate  with  participants  in  FDIC 
programs  and  activities.  The  section 
would  also  be  amended  to  refer  to 
individuals  with  disabilities  rather  than 
handicapped  persons  and  to  the  Office 
of  Diversity  and  Economic  Opportunity 
(ODEO)  rather  than  the  superseded 
Office  of  Equal  Employment.  The 
section  would  also  be  amended  to 
provide  the  current  address  and 
telephone  niunbers  of  ODEO  for  those 
who  wish  to  contact  that  FDIC 
component.  Finally,  the  section  would 
be  amended  to  state  that  information  as 
to  where  FDIC  programs  or  activities  are 
conducted  shall  be  provided  at  the 
primary  entrance  to  each  FDIC  facility. 

Section  352. 1 0    Compliance  procedures 

This  section  would  be  amended  to 
provide  that  the  section  applies  to 
claims  of  discrimination  on  the  basis  of 
disability  in  FDIC  programs  and 
activities  or  the  denial  of  access  to  EIT. 
The  section  would  also  be  amended  to 
update  and  correct  references  to  the 
Office  of  Diversity  and  Economic 
Opportunity  (ODEO),  the  procedures  for 
filing  and  processing  complaints 
alleging  disability  discrimination  in 
FDIC  programs  or  activities  and  denial 
of  access  to  EIT.  Moreover,  the  section 
would  be  amended  to  shorten  the  time 
period  during  which  the  FDIC  must 
reach  a  finding  with  respect  to  a 
compleunt  alleging  discrimination  on 
the  basis  of  disability  in  FDIC  programs 
and  activities  and  denial  of  access  to 
EIT  from  180  to  120  days. 

Section  352.11    Notice 

This  section  would  be  amended  to 
include  a  reference  to  EIT  and  section 
508. 

m.  Request  for  Comments 

The  Board  of  Directors  of  the  FDIC 
(the  Board)  is  seeking  comment  on 
whether  the  measures  outlined  in  this 
notice  of  proposed  rulemaking  will 
fulfill  the  objectives  set  for  the  agency 
by  section  508  of  the  Rehabilitation  Act. 
The  Board  welcomes  any  suggestions 
that  commenters  might  have  for  ways  to 
improve  upon  the  suggested  measures 
or  additional  steps  that  the  FDIC  might 
take  to  promote  access  by  individuals 
with  disabilities  to  EIT  and  to  prevent 
discrimination  on  the  basis  of  disability. 

IV.  Paperwork  Reduction  Act 

The  proposed  rule  would  not  involve 
any  collections  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.).  Consequently,  no 


information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b)  the  FDIC 
certifies  that  the  proposed  rule  woul^ 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.).  The  proposed  rule  describes 
how  the  FDIC  will  implement  section. 
508  of  the  Rehabilitation  Act  to  ensure 
that  the  EIT  the  agency  develops  and 
procures  will  allow  individuals  with 
disabilities  access  to  EIT  comparable  to 
the  access  of  those  who  are  not  disabled, 
imless  the  agency  would  incur  an  undue 
bimien.  It  requires  no  specific  or  general 
action  from  any  state  nonmember  bank 
nor  does  it  impose  any  new  reporting, 
recordkeeping  or  other  compliance 
requirements.  Accordingly,  the 
requirements  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable. 

VI.  Impact  on  Families 

The  proposed  rule  wilLnot  affect 
family  well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act, 
enacted  as  part  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  of 
1999  (Pub.  L.  105-277,  il2  Stat.  2681). 

List  of  Subjects  in  12  CFR  Fait  352 

Access,  Civil  rights.  Electronic  and 
information  technology.  Equal 
employment  opportunity.  Federal 
building  and  facilities.  Individuals  with 
disabilities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
hereby  proposes  to  revise  Part  352  of 
Title  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  352— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABILITY 

Sec. 

352.1  Purpose.  .^^ 

352.2  Application. 

352.3  DefiniUons. 

352.4  Nondiscrimination  in  any  program  or 
activity  conducted  by  the  FDIC. 

352.5  Accessibility  to  electronic  and 
information  technology. 

352.6  Employment. 

352.7  Accessibility  of  programs  and 
activities:  Existing  facilities. 

352.8  Program  accessibility:  New 
construction  and  alterations. 

352.9  Communications. 

352.10  Compliance  procedures. 

352.11  Notice. 
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Antiiarity:  12  U.S.C.  1819(a);  29  U.S.C. 
794d. 

1382.1    PurpoM. 

(a)  One  purpose  of  this  part  is  to 
implement  the  spirit  of  section  504  of 
the  Rehabilitation  Act  of  1973  (the 
Rehabilitation  Act)  as  amended  by 
section  119  of  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amen(hnents  of  1978  and  the  Workforce 
Investment  Act  of  1998.  Section  504 
prohibits  discrimination  on  the  basis  of 
disability  in  programs  and  activities 
conducted  by  a  federal  executive 
agency.  Although  the  FDIC  does  not 
believe  that  Congress  contemplated 
coverage  of  non-appropriated, 
independent  regulatory  agencies  such  as 
the  FDIC.  the  FDIC  has  chosen  to 
promulgate  this  part  to  ensiire  that,  to 
the  extent  practicable,  persons  with 
disabilities  are  provided  with  equal 
access  to  FDIC  programs  and  activities. 

(b)  This  part  is  also  intended  to 
implement  section  508  of  the 
Rehabilitation  Act  as  amended.  Section 
508  requires  each  federal  agency  or 
department  to  ensure  that  the  electronic 
and  information  technology  they 
procure  allows  individuals  with 
disabilities  access  to  that  technology 
comparable  to  the  access  of  those  who 
are  not  disabled,  unless  the  agency 
would  incur  an  undue  burden. 

§352.2    Appllcstkin. 

(a)  This  part  applies  to  all  programs, 
activities,  and  electronic  and  . 
information  technology  developed, 
procured,  maintained,  used  or 
conducted  by  the  FDIC.  The  following 
programs  and  activities  involve  the 
direct  provision  of  benefits  and  services 
to,  or  participation  by,  members  of  the 
public: 

(1)  Attending  Board  of  Directors 
meetings  open  to  the  public  and  all 
other  public  meetings; 

(2)  Making  inquiries  or  filing 
complaints  at  the  FDIC  Office  of 
Legislative  Affairs  and  Office  of  Public 
A^irs; 

(3)  Using  the  FDIC  library  in 
Washington,  DC; 

(4)  Using  the  FDIC  Web  site  on  the 
Internet; 

(5)  Visiting  an  insured  bank  at  which 
they  conducted  business  (or  an 
alternative  liquidation  site  selected  by 
the  FDIC)  and  which  has  become 
insolvent,  or  been  purchased  by  another 
bank  imder  FDIC  supervision,  for  the 
purpose  of: 

(i>  Collecting  FDIC  checks  for  the 
insured  amount  oflheir  deposits 
previously  held  in  such  bank;  and/or 

(ii)  Discussing  with  FDIC 
representatives  matters  related  to  the 


repajnment  of  debts  which  they 
previously  owed  to  such  bank,  prior  to 
its  failurejor  purchase  by  another  bank 
under  FDIC  supervision; 

(6)  Seel  ing  employment  with  the 
FDIC; 

(b)  This  part  governs  the  conduct  of 
FDIC  pen  onnel  in  their  interaction  with 
employee  i  of  insured  banks  and 
employee ;  of  other  state  or  federal 
agencies  while  discharging  the  FDIC's 
statutory  obligations  as  insurer  and/or 
receiver  of  financial  institutions.  It  does 
not  applyito  financial  institutions 
insured  M  the  FDIC. 

(c)  Althpugh  application  for 
emplo)naient  and  employment  with  the 
FDIC  are  programs  and  activities  of  the 
FDIC  for  Durposes  of  this  part,  they  shall 
be  governed  only  by  the  standards  set 
forth  in  §  352.6  of  this  part. 

§352.3    DtflnWons. 

For  pur  joses  of  this  part,  the  term — 

Auxilia  y  aids  means  services  or 
devices  tl  at  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  h  ave  an  equal  opportunity  to 
participat  i  in,  and  enjoy  the  benefits  of, 
the  FDIC  >rograms  or  activities,  and 
Electronic  and  Information  Technology 
set  forthii§  352.2. 

Electroi  uc  and  Information 
Technolo,  jy  (ETT)  has  the  same^  meaning 
as  "infon  lation  technology"  except  EIT 
also  inclv  des  any  equipment  or 
intercom]  acted  system  or  subsystem  of 
equipmei  t  that  is  used  in  the  creation, 
conversia  a,  or  duplication  of  data  or 
informati  m.  The  term  ETT  includes,  but 
is  not  lim  ted  to,  telecommunication 
products  such  as  telephones), 
informatii  )n  kiosks  and  transaction 
machines,  worldwide  web  sites, 
multimec  ia,  and  office  equipment  (such 
as  copien  and  fax  machines). 

Faci7ify  means  all  or  any  portion  of 
buildings;  structures,  equipment,  roads, 
walks,  parking  lots  and  other  real  or 
personal  >roperty.  As  used  in  this 
definitioi  ,  "personal  property"  means 
only  fum  ture,  carpeting  and  similar 
featiires  t  ot  considered  to  be  real 
property. 

Individ  ual  with  a  disability  means  any 
person  w  lo  has  a  physical  or  mental 
impairme  nt  that  substantially  limits  one 
or  more  t  tajor  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 

Qualified  individual  with  a  disability 
means — J 

(1)  Wit  1  respect  to  any  FDIC  program 
or  activit '  in  which  a  person  is  required 
to  perfon  i  services  or  to  achieve  a  level 
of  accom  >lishment,  an  individual  with 
a  disabili  y  who  meets  the  essential 
eligibility  requirements  and  can  achieve 
the  purpc  se  of  the  program  or  activity 


without  modifications  in  the  program  or 
activity  that  the  FDIC  can  determine  on 
the  basis  of  a  written  record  would 
result  in  a  fundamental  alteration  in  its 
nature; 

(2)  With*re8pect  to  any  other  program 
or  activity,  an  individual  with'& 
disability  who  meets  the  essential  ^ 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  from,  that 
program  or  activity; 

(3)  With  respect  to  employment,  an 
individual  with  a  disability  as  defined 
in  29  CFR  1630.2(g),  which  is  made 
applicable  to  this  part  by  §  352.6. 

Sections  504  and  508  mean  sections 
504  and  508  of  the  Rehabilitation  Act  of 
1973  (Public  Law  93-112.  87  Stat.  394 
(29  U.S.C.  794  and  794d)),  as  amended 
by  the  Rehabilitation  Act  Amendments 
of  1974  (PubUcLaw No.  93-516,  88  Stat. 
1617),  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amenthnents  of  1978  (Public  Law  95- 
602,  92  Stat.  2955),  and  the  Workforce 
Investment  Act  of  1998  (Public  Law 
105-220, 112  Stat.  936).  As  used  in  this 
part,  sections  504  and  508  shall  be 
applied  only  to  the  programs,  activities, 
and  EIT  conducted  by  the  FDIC  as  set 
forth  in  §§  352.2  and  352.3(b)  of  this 
part. 

§  352.4    Nondiscrimination  In  any  program 
or  activity  conduclad  by  ttw  FDIC. 

In  accordance  with  section  504  of  the 
Rehabilitation  Act,  no  qualified 
individual  with  a  disability  shall,  solely 
by  reason  of  his  or  her  disability,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  in  any  program  or 
activity  conducted  by  the  FDIC. 

§352.5    AccMsMMytoalaclronlcand 
information  tMlMiology. 

(a)  In  accordance  with  section  508  of 
the  Rehabilitation  Act,  the  FDIC  shall 
ensure,  absent  an  imdue  burden,  that 
the  electronic  and  information 
technology  the  agency  develops, 
procures,  maintains  or  allows: 

(1)  Individuals  with  disabilities  who 
are  FDIC  employees  or  applicants  to 
have  access  to  and  use  of  information 
and  data  that  is  comparable  to  the 
access  to  and  use  of  information  and 
data  by  FDIC  employees  or  applicants 
who  are  not  individuals  with 
disabilities;  and 

(2)  Individuals  with  disabilities  who 
are  members  of  the  public  seeking 
information  or  services  from  the  FDIC  to 
have  access  to  and  use  of  information 
and  data  that  is  comparable  to  the 
access  to  and  use  of  information  and 
data  by  members  of  the  public  who  are 
not  individuals  with  disabilities. 
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Oj)  When  development  or 
procurement  of  electronic  and 
information  technology  that  meets  the 
standards  published  by  the 
Architectiu-al  and  Transportation 
Barriers  Compliance  Board,  36  CFR  part 
1194,  would  pose  an  imdue  burden,  the 
FDIC  shall  provide  individuals  with 
disabilities  covered  by  paragraph  (a)  of 
this  section  with  the  information  and 
data  by  an  alternative  means  of  access 
that  allows  the  individuals  to  use  the 
information  and  data. 

§352.6    Employment. 

No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  that 
disability,  be  subjected  to 
discrimination  in  employment  in  any 
program  or  activity  conducted  by  the 
FDIC.  The  definitions,  requirements, 
and  procedures  (including  those 
pertaining  to  employment 
discrimination  complaints]  of  sections 
501  of  the  Rehabilitation  Act  of  1973,  as 
estabhshed  in  29  CFR  parts  1614  and 
1630,  shall  apply  to  employment  in  the 
FDIC. 

S  352.7    Accessibility  of  programs  and 
activities:  Existing  facilities. 

The  FDIC  shall  operate  each  of  the 
programs  or  activities  set  forth  in 
§  352.2  of  this  part  so  that  when  viewed 
in  its  entirety,  the  program  or  activity  is 
readily  accessible  to  and  usable  by 
individuals  with  disabilities. 

§352.8    Program  accessibility:  New 
construction  and  alterations. 

Each  building  or  part  of  a  building, 
whether  newly  constructed,  or 
substantially  altered,  in  which  FDIC 
programs  or  activities  will  be 
conducted,  shall  be  designed, 
constructed  or  altered  so  as  to  be  readily 
accessible  to,  and  usable  by,  individuals 
with  disabilities. 

§352.9    Communications. 

(a)  The  FDIC  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  participants  in  FDIC  programs, 
activities  and  EIT. 

(1)  The  FDIC  shall  furnish  appropriate 
auxiliary  aids  where  necessary  to  afford 
an  individuEd  with  a  disability  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of,  the  FDIC  programs  or 
activities. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  FDIC 
shall  give  primary  consideration  to  any 
reasonable  requests  of  the  individual 
with  a  disability. 

(ii)  The  FDIC  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 


(2)  Where  the  FDIC  communicates  by 
telephone,  it  shall  use 
telecommunications  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  with 
hearing  impaired  participants  and 
beneficiaries. 

(b)  The  FDIC  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  facilities  and  EIT.  Interested 
persons  may  obtain  such  information  by 
calling,  writing  or  visiting  the  FDIC 
Office  of  Diversity  and  Economic 
Opportunity  (ODEO),  located  at  801 
17th  Street,  NW.,  Washington,  DC 
20434.  The  ODEO  telephone  number  is 
(202)  416-^000  and  (202)  416-2487 
(TDD). 

(c)  The  FDIC  shall  provide 
information  at  a  primary  entrance  to 
each  of  its  facilities  where  programs  or 
activities  are  conducted,  directing  users 
to  a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

§  352.1 0    Compliance  procedures. 

(a)  Applicability.  Paragraph  (b)  of  this 
section  applies  to  employment 
complaints.  The  remaining  paragraphs 
in  tWs  section  concern  complaints 
alleging  disability  discrimination  in 
FDIC  programs  or  activities  and  denial 
of  technology  access. 

(b)  Employment  complaints.  The  FDIC 
shall  process  complaints  alleging 
employment  discrimination  on  the  basis 
of  disability  according  to  the  procediues 
established  by  the  Equal  Emplojmient 
Opportunity  Commission  in  29  CFR 
parts  1614  and  1630  pursuant  to  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791). 

(c)  Informal  process.  A  complainant 
shall  first  exhaust  informal 
administrative  procedures  before  filing  a 
formal  complaint  alleging  disability 
discrimination  in  FDIC  programs  or 
activities,  or  a  denial  of  technology 
access.  The  FDIC's  Office  of  Diversity 
and  Economic  Opportimity  shall  be 
responsible  for  coordinating 
implementation  of  this  section.  An 
aggrieved  individual  initiates  the 
process  by  filing  an  informal  complaint 
with  ODEO  within  180  calendar  days 
fi-om  the  date  of  the  alleged  disability 
discrimination  or  denial  of  access  to 
electronic  information  technology.  An 
informal  complaint  with  respect  to  any 
FDIC  program  or  activity  must  include 

a  written  statement  containing  the 
individual's  name  and  address  which 


describes  the  FDIC's  action  in  sufficient 
detail  to  inform  the  FDIC  of  the  nature 
and  date  of  the  alleged  violation  of  these 
regulations.  An  informal  complaint  for 
denial  of  technology  access  must  clearly 
identify  the  individual  and  the  manner 
in  which  the  EIT  was  inaccessible.  All 
informal  complaints  shall  be  signed  by 
the  complainant  or  one  authorized  to  do 
so  on  his  or  her  behalf.  Informal 
complaints  filed  on  behalf  of  third 
parties  shall  describe  or  identify  (by 
name  if  possible)  the  alleged  victim  of 
discrimination  or  denial  of  technology 
access.  During  the  informal  resolution 
process,  ODEO  has  30  days  to  attempt 
a  resolution  of  the  matter.  If  the 
aggrieved  individual  elects  to 
participate  in  mediation,  the  period  for 
attempting  informal  resolution  will  be 
extended  for  an  additional  60  calendar 
days.  If  the  matter  is  not  resolved 
informally,  the  individual  will  be 
provided  written  notice  of  the  right  to 
file  a  formal  complaint.  All  complaints 
should  be  sent  to  the  FDIC's  Office  of 
Diversity  and  Economic  Opportunity, 
801  17th  Street,  NW..  Washington,  DC 
20434. 

(d)  If  the  FDIC  receives  a  complaint 
over  which  it  does  not  have  jiuisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complainant  to  the  appropriate 
government  entify. 

(e)  Formal  complaints.  The  individual 
must  file  a  written  formal  complaint 
within  15  calendar  days  after  receiving 
the  notice  of  a  right  to  file  a  formal 
complaint.  Formal  complaints  must  be 
filed  with  the  FDIC  Chairman  or  the 
ODEO  Director.  Within  120  days  of  the 
receipt  of  such  a  complaint  for  which  it 
has  jiuisdiction,  the  FDIC  shall  notify 
the  complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  A  finding  regarding  the  alleged 
violations; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(f)  Appeals  of  the  findings  or  remedies 
must  be  filed  by  the  complainant  within 
30  days  of  receipt  from  the  FDIC  of  the 
letter  required  by  §  352.10(e).  The  FDIC 
may  extend  this  time  for  good  cause. 

(g)  Timely  appeals  shaU  be  accepted 
and  processed  by  the  FDIC  Chairman  or 
ODEO  Director. 

(h)  The  FDIC  Chairman  or  ODEO 
Director  shedl  notify  the  complainant  of 
the  results  of  the  appeal  witldn  60  days 
of  the  receipt  of  the  request.  If  the  FDIC 
Chairman  or  ODEO  Director  determines 
that  additional  information  is  needed 
from  the  complainant,  he  or  she  shall 
have  60  days  from  the  date  of  receipt  of 
the  additional  information  to  make  a 
determination  on  the  appeal. 
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(i)  The  time  limits  set  forth  in 
paragraphs  (e)  and  (h)  of  this  section 
may  be  extended  for  an  individual  case 
when  the  FDIC  Chainnan  or  ODEO 
Director  determines  that  there  is  good 
cause,  based  on  the  particular 
circimistances  of  that  case. 

(j)  The  FDIC  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  federal  agencies 
or  independent  contractors,  except  that 
the  authority  for  making  the  final 
determination  may  not  be  delegated. 

§3S2.11    Notice. 

The  FDIC  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  FDIC,  and 
miake  such  information  available  to 
them  in  such  manner  as  the  Chairman 
or  designee  finds  necessary  to  apprise 
such  persons  of  the  protections  against 
discrimination  imder  section  504  or 
technology  access  provided  under 
section  508  and  this  part. 

Dated:  November  4.  2003. 

By  order  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman, 
Executive  Secretary. 
[FR  Doc.  03-29090  Filed  11-21-03;  8:45  am] 

MIXING  CODE  6714-01-P 


DEPARTMENT  pF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1, 91, 97, 121, 125, 129, 
and  135 

[Doclwt  No.  FAA-2002-14002;  Notice  No. 
(0-20] 

RIN2120-AH77 

Area  Navigation  (RNAV)  and 
'  MiscellafMous  Amendments;  Aviation 
Ruiemaidng  Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Proposed  rulemaking;  notice  of 
public  meeting. 

SUMMARY:  This  dociunent  announces  a 
public  meeting  of  the  Terminal  Area 
Operations  Aviation  Rulemaking 
Committee  (TAOARC)  to  discuss  its  _ 
recommended  dispositions  to  public 
comments  received  in  response  to  the 
proposed  rule  "Area  Navigation  (RNAV) 
and  Miscellaneous  Amen^ents." 
DATES:  The  piiblic  meeting  will  be  held 
on  December  9,  2003,  at  9  a.m. 
Registration  will  begin  at  8:30  a.m. 
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ADDRESSES:  The  public  meeting  will  be 
held  4t  the  Hyatt  Regency  Crystal  Qty 
at  Washington  National  Hotel,  2799 
Jefferson  Davis  Highway,  Arlington, 
Virgiiiia  22202;  telephone  (703)  418- 
1234,  jfacsimile  (703)  418-1289. 

An  electronic  copy  of  the  proposed 
dispoiitions  to  the  comments  may  be 
found  at  the  FAA's  web  page  at 
httpJi  www.faa.gov/avr/arm/ 
taoan  index.cfm  beginning  November 
24,  20  )3.  You  can  also  get  a  copy  by 
callin, ;  the  Federal  Aviation 
Admi  listration.  Office  of  Rulemaking, 
at  (201 ;)  267-9680. 

If  y(  u  are  unable  to  attend  the 
meetii  ig  and  wish  to  submit  written 
comm  3nts,  you  may  send  your 
comm  9nts  to  Dr.  Kathy  Abbott  at 
kathy.  ibbott@faa.gov  by  December  5, 
2003. 

FOR  Fl^RTHER  INFORMATION  CONTACT:  For 

inforn^ation  on  meeting  administratimi 
mattes,  contact  Heather  McLaughlin  at 
(202) i85-4590. 

For  lechnical  or  agenda  item 
questions,  contact  Dr.  Kathy  Abbott, 
Regulation  and  Certification,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW. , 
Washington,  DC  20591;  telephone  (202) 
267-7192,  facsimile  (503)  213-6495. 
SUPPLI  MENTARY  INFORMATION:  On 
Decenber  17,  2002,  the  FAA  published 
a  Noti(  :e  of  Proposed  Rulemaking 
(NPRN  [)  concerning  "Area  Navigation 
(RNA> ')  and  Miscellaneous 
Ameni  Iments"  (67  FR  77326).  The 
comment  period  closed  on  July  7,  2003. 
Some  tommenters  requested  that  the 
FAA  V  ork  with  the  Terminal  Area 
Operal  ions  Aviation  Rulemaking 
Comm  ittee  (TAOARC)  to  respond  to  the 
questii  tns  and  comments  to  the  NPRM 
raised  by  industry.  This  committee  was 
establikhed  imder  49  U.S.C.  106(p)(5)  to 
provide  a  forum  for  the  FAA,  other 
government  entities,  and  affected 
members  of  the  aviation  commimity  to 
discuss  issues  and  to  develop 
resoluiions  and  processes  to  facilitate 
the  evolution  of  safe  and  efficient 
terrain  al  area  operations.  The  FAA 
agreed  with  the  commenters  that  it 
would  be  helpful  to  seek  the  advice  of 
TAOA  \C  and  asked  TAOARC  to  review 
the  pu  )lic  comments  on  the  RNAV 
NPRM  and  prepare  a  recommendation 
on  ho\  r  the  FAA  should  address  them. 
TAOARC's  involvement  was  limited  to 
reviewing  the  issues  raised  by  the 
commtnters  and  not  to  raise  new  issues. 

The  burpose  of  this  meeting  is  to 
share  JAOARC's  draft  disposition  of 
comm(  ints  with  the  general  public  and 
to  soli(  it  public  comment  on  the  draft 
dispos  tion  before  it  is  presented  to  the 
FAA  a :  a  formal  recommendation. 


The  agenda  for  the  meeting  includes: 

•  Review  of  the  RNAV  NPRM  history. 

•  Review  the  conunents  received  on 
the  NPRM  and  the  proposed 
dispositions  to  those  comments. 

•  Respond  to  questions  and  conduct 
open  discussion  of  identified  issues. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  space 
available.  To  make  arrangements  to 
present  oral  statements  at  the  meeting, 
contact  Dr.  Kathy  Abbott  {see  FOR 
FURTHER  INFORMATION  CONTACT)  by 
December  5,  2003. 

Sign  or  oral  interpretation  or  an 
assistive  listening  device  will  be 
available  at  the  meeting  if  requested  10 
calendar  days  before  the  meeting.  If  you 
need  to  make  arrangements  for  these 
services,  contact  Heather  McLaughlin 
[see  FOR  FURTHER  INFORMATION  CONTACT). 

Issued  in  Washington,  DC,  on  November 
18,  2003. 
Ida  Klepper, 

Acting  Director.  Office  of  Rulemaking. 
(FR  Doc.  03-29149  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2003-SW-1 1-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS  365  N3  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  dociunent  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(Eurocopter)  model  helicopters.  This 
proposal  would  require  installing  a  tail 
rotor  blade  (blade)-to-torsion  bar 
attachment  timing  weight  assembly  on 
each  blade  of  the  Quiet  Fenestron  tail 
rotor  and  replacing  each  blade 
attachment  bushing.  This  proposal  is 
prompted  by  the  discovery  of  tail  rotor 
induced  vibrations  during  flight  tests. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  vibration  in 
the  tail  rotor  and  the  pilot's  anti-torque 
pedals,  blade  pitch  control  failure,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  January  23,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
11-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  nuay 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5116,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  dociunent  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
11-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  365  N3 
helicopters.  The  DGAC  advises  of  a 
report  of  the  discovery  of  an  increased 
level  of  vibration  felt  by  the  crew  in  the 
pedal  units. 


Eurocopter  has  issued  Alert  Service 
Bulletin  (ASB)  No.  64.00.23,  dated 
October  30,  2002,  which  specifies 
installing  a  timing  weight  assembly,  part 
number  (P/N)  365A33-3546-O0,  on  each 
blade  of  the  Quiet  Fenestron  tail  rotor. 
Compliance  with  this  ASB  requires 
prior  compliance  with  Eurocopter 
Service  Bulletin  64.00.21,  dated 
November  8,  2000  (modification 
0761B23,  0765B35,  and  0764B39,  40, 
41),  which  specifies  installing  a  Quiet 
Fenestron  tail  rotor,  and  with 
Eiu-ocopter  Service  Bulletin  65.00.14, 
dated  January  7,  2002  (modification 
0765B41),  which  specifies  installing  a 
reinforced  control  shaft  on  the  tail  rotor 
hub  control  shaft  assembly.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  AD  No.  2002- 
622(A),  dated  December  11,  2002,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

This  helicopter  model  is 
manufactiu^d  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design  registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require  removing  each  tail  rotor 
attachment  bushing,  P/N  365A33-3530- 
20,  and  then  installing  a  blade-to-torsion 
bar  attachment  timing  weight  assembly, 
P/N  365A33-3546-00,  on  each  blade  of 
the  Quiet  Fenestron  tail  rotor  at  the 
same  time.  Mixing  the  existing  blade 
attachment  bushings,  P/N  365A33- 
3530-20,  and  the  new  tuning  weight 
assembly,  P/N  365A33-3546-00.  on  the 
same  tail  rotor  hub  would  be  prohibited. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  afiiect  6  helicopters  of  U.S. 


registry  and  the  proposed  actions  would 
take  approximately  8  work  hours  per 
helicopter  to  accomplish  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $3,290,  and  attaching 
hardware  would  cost  $40.  Based  on  . 
these  figures,  we  estimate  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  to  be  $3,850  per  helicopter,  or 
$23,100  for  the  entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemment.-Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2003-SW- 

11-AD. 

Applicability.  Model  AS  365  N3 
helicopters,  with  a  Quiet  Fenestron  tail  rotor 
(tail  rotor  gearbox,  part  number  (P/N) 
365A33-6005-06,  and  tail  rotor  hub,  P/N 
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365A33-3500-02).  tail  rotor  hub  attachment 
bushings,  part  niunber  (P/N)  365A33-3530- 
20,  and  a  reinforced  control  shaft,  P/N 
365A33-6214-20,  on  the  tail  rotor  hub 
control  shaft  assembly,  installed,  certificated 
in  any  category. 

Compliance:  Within  3  months,  unless 
accomplished  previously. 

To  prevent  vibration  in  the  tail  rotor 
attachments  and  the  pilot's  anti-torque 
pedals,  blade  pitch  control  failure,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following'. 

(a)  Install  a  tail  rotor  blade  (blade)-to- 
torsion  bar  attachment  tuning  weight 
assembly.  P/N  365A33-3546-O0,  on  each 
blade  of  the  Quiet  Fenestron  tail  rotor  in 
accordance  with  paragraph  2. 
Accomplishment  Instructions,  of  Eurocopter 
France  Alert  Sr'tvice  Bulletin  64.00.23.  dated 
October  30,  2002.  Replace  each  of  the  10 
blade  attachment  bushings.  P/N  365A33- 
3530-20,  at  the  same  time.  Do  not  mix  the 
existing  blade  attachment  bushings,  P/N 
365A33-353O-20,  and  the  new  tuning  weight 
assemblies.  P/N  365A33-3546-00,  on  the 
same  tail  rotor  hub. 

(b)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group. 
Rotorcraft  Directortate,  FAA,  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  2002-62 2 (A),  dated  December 
11,  2002. 

issued  in  Fort  Worth,  Texas,  on  November 
17,  2003. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

IFR  Doc.  03-29221  Filed  11-2T-03;  8:45  am) 

niUNC  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  20(»-SW-12-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC  155B  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
[AD)  for  the  specified  Eurocopter  France 
(Eurocopter)  model  helicopters.  This 
proposal  would  require  installing  a  tail 
rotor  blade  (blade)-to-torsion  bar 
attachment  bushing  (bushing)  with  a 
tuning  weight  assembly  on  each  blade  of 


the  Qi  let  Fenestron  tail  rotor,  and 
replac  ng  each  blade  attachment 
bushii  g.  This  proposal  is  prompted  by 
a  disc<  very  of  tail  rotor  induced 
vibrati  on  during  flight  tests.  The  actions 
specif  ed  by  this  proposed  AD  are 
intencKd  to  prevent  vibrations  in  the  tail 
rotor  aid  the  pilot's  anti-torque  pedals, 
blade  pitch  control  failure,  and 
subsec  uent  loss  of  control  of  the 
helico  )ter. 

DATES:  Comments  must  be  received  on 
or  befc^re  January  23,  2004. 

Submit  comments  in 
to  the  Federal  Aviation 

(FAA),  Office  of  the 
Counsel,  Southwest  Region, 
:  Rules  Docket  No.  2003-SW- 
,  2601  Meacham  Blvd.,  Room 
Worth,  Texas  76137.  You  may 
comments  electronically  to 
Docket  at  the  following 
i:  9-asw-adcomments@faa.gov. 
snts  may  be  inspected  at  the 
Df  the  Regional  Counsel  between 
md  3  p.m.,  Monday  through 
except  Federal  holidays. 

INFORMATION  CONTACT: 
Monschke,  Aviation  Safety 
(r.  FAA,  Rotorcraft  Directorate, 
Standards  Staff,  Fort  Worth, 
6193-0110,  telephone  (817) 
,  fax  (817)  222-5961. 
INFORMATION: 
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Conun  ints  Invited 


Intel  Bsted  persons  are  invited  to 
partici  )ate  in  the  making  of  the 
propoj  3d  rule  by  submitting  such 
writtei  data,  views,  or  arguments  as 
they  m  ay  desire.  Communications 
should  identify  the  Rules  Docket 
numbe  •  and  be  submitted  in  triplicate  to 
'the  ad(  ress  specified  above.  All 
commt  inications  received  on  or  before 
the  clo  iing  date  for  comments  will  be 
consid  ;red  before  taking  action  on  the 
propoa  3d  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  o  the  comments  received. 

Comnents  are  specifically  invited  on 
the  ov(  rail  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  pre  posed  rule.  All  comments 
submit  ;ed  will  be  available,  both  before 
and  aft  3r  the  closing  date  for  comments, 
in  the  !  'ules  Docket  for  examination  by 
interes  ed  persons.  A  report 
summa  rizing  each  FAA-public  contact 
concer  led  with  the  substance  of  this 
propos  il  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
ackno\f  ledge  receipt  of  their  mailed 
comme  nts  submitted  in  response  to  this 
propos  il  must  submit  a  self-addressed, 
stampe  d  postcard  on  which  the 
foUowi  ng  statement  is  made: 


"Comments  to  Docket  No.  2003-SW- 
12-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  Prance,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  EC  155B  helicopters. 
The  DGAC  advises  of  a  report  of  the 
discovery  of  an  increased  level  of 
vibration  felt  by  the  crew  in  the  pedal 
units. 

Eurocopter  has  issued  Alert  Service 
Bulletin  (ASB)  No.  64AD01,  dated 
October  30,  2002,  which  specifies 
installing  a  tuning  weight  assembly,  part 
number  (P/N)  365A33-3546-00,  on  each 
blade  of  the  Fenestron  tail  rotor. 
Compliance  with  this  ASB  requires 
prior  compliance  with  Eurocopter 
Service  Bulletin  64-002,  dated 
December  19,  2002  (modifications 
0765B35  and  0764B39),  which  specifies 
upgrading  the  Quiet  Fenestron  tail  rotor 
hub  and  tail  rotor  gearbox  for 
embodiment  of  the  tuning  weight 
modification,  or  Eurocopter  Service 
Bulletin  65-003,  dated  December  10, 
2001  (modification  0765B41),  which 
specifies  installing  a  reinforced  control 
shaft  on  the  tail  rotor  hub  control  shaft 
assembly  or  both  The  DGAC  classified 
service  bulletin  ASB  64A001,  dated 
October  30,  2002,  as  mandatory  and 
issued  AD  No.  2002-62 1(A),  dated 
December  11,  2002,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

This  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design  registered  in  the  United  States. 
Therefore,  the  proposed  AD  would  • 
require  removing  each  tail  rotor 
attachment  bushing,  P/N  365A33-3530- 
20,  and  then  installing  a  blade-to-torsion 
bar  attachment  tuning  weight  assembly, 
P/N  365A33-3546-00,  on  each  blade  of 
the  Quiet  Fenestron  tail  rotor  at  the 
same  time.  Mixing  the  existing  blade 
•attachment  bushings,  P/N  365A33- 
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3530-20,  and  the  new  tuning  weight 
assembly,  P/N  365A33-3546-00,  on  the 
same  tail  rotor  hub  would  be  prohibited. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  3  helicopters  of  U.S. 
registry  and  the  proposed  actions  would 
take  approximately  8  work  hours  per 
helicopter  to  accomplish  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $3,290  and  $40  for 
attaching  hardware.  Based  on  these 
figures,  we  estimate  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  to  be  $3,850  for  each 
helicopter,  or  $11,550  for  the  entire 
fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  Nationed  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-iAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


DEPARTMENT  OF  TRANSPORTATIOK 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doctot  No.  2003-SW-3&>AD] 


Authority:  49  U.S.C.  106(g),  40113,  44701.       •"**  212<MkA64 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by . 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2003-SW- 
12-AD. 

Applicability.  Model  EC  155B  helicopters 
with  an  upgraded  Quiet  Fenestron  tail  rotor 
hub,  part  number  (P/N)  365A33-3501-02, 
with  tail  rotor  attachment  bushing,  PN 
365A33-353O-20,  and  tail  rotor  gearbox, 
P/N  36SA33-6005-O4  (without  the  reinforced 
control  shaft,  P/N  365A33-6161-21)  or  tail 
rotor  gearbox.  P/N  365 A3 3-6005-06  (with 
reinforced  control  shaft,  P/N  365A33-6214- 
20),  installed,  certificated  in  any  category. 

Compliance:  Within  3  months,  unless 
accomplished  previously. 

To  prevent  vibration  in  the  tail  rotor 
attachments  and  the  pilot's  anti-torque 
pedals,  blade  pitch  control  failure,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Install  a  tail  rotor  blade  (blade)-to- 
torsion  bar  attachment  tuning  weight 
assembly,  P/N  356A33-3546-00,  on  each 
blade  of  the  Quiet  Fenestron  tail  rotor  in 
accordance  with  paragraph  2, 
Accomplishment  Instructions,  of  Eurocopter 
France  Alert  Service  Bulletin  64A001,  dated 
October  30,  2002.  Replace  each  of  the  10 
blade  attachment  bushings,  P/N  365A33- 
3530-20,  at  the  same  time.  Do  not  mix  the 
existing  blade  attachment  bushings,  P/N 
365A33-3530-20,  and  the  new  timing  weight 
assemblies,  P/N  365A33-3546-00,  on  the 
same  tail  rotor  hub. 

(b)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group, 
Rotorcraft  Directortate,  FAA.  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  2002-62 1(A),  dated  December 
11,  2002. 

Issued  in  Fort  Worth,  Texas,  on  November 
4,  2003. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-29220  Filed  11-21-03;  8:45  am] 
BILLING  CODE  4910-13-P 


Airworthiness  Directives;  Sikorslcy 
Aircraft  Corporation  Model  S-61L,  S- 
61 N,  S-61-NM,  and  S-61R  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Sikorsky  Aircraft 
Corporation  (Sikorsky)  model 
helicopters.  The  AD  would  require 
installing  a  Number  5  bearing  chip 
detector  in  each  engine,  installing  an 
on-board  chip  detector  annunciation 
system,  and  revising  the  Rotorcraft 
Flight  Manual  (RFM)  to  add  procedures 
for  crew  response  to  an  on-board  chip 
detector  aimunciation.  This  proposal  is 
prompted  by  reports  of  the  failure  of  the 
engine's  Number  5  bearing  that  resulted 
in  erratic  movement  of  the  high-speed 
engine-to-transmission  shaft  (shaft),  oil 
leakage,  an  in-flight  fire  and  an 
emergency  landing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  an  impending  engine 
bearing  (bearing)  failiire  and  prevent  a 
bearing  &ilure,  oil  leakage,  severing  of 
the  shaft  housing,  an  imcontained  in- 
flight fire,  and  a  subsequent  immediate 
emergency  landing. 

DATES:  Comments  must  be  received  on 
or  before  January  23,  2004. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
35-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  conunents  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomnients@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
Gustafson,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7190,  fax  (781)  238-7170. 
SUPPLEMENTARY  INFORMATION: 


85S5B 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
35-AD. "  The  postcard  will  be  date 
stamped  and  returned  to  the  . 

commenter. 

Discussion 

This  document  proposes  adopting  a 
new  AD  for  Sikorsky  Model  S-61L.  S- 
61N.  S-61-NM,  and  S-61R  helicopters. 
The  AD  would  require,  within  60  days, 
installing  a  chip  detect6r  for  the 
Number  5  engine  bearing,  installing  an 
on-board  chip  detector  annunciation 
system,  and  providing  in  the  Emergency 
Procedures  section  of  the  RFM  the 
emergency  procedures  for  the  flight 
crew  to  follow  in  the  event  that  the 
engine  chip  detector  warning  light 
comes  on  during  flight  operations.  This 
proposal  is  prompted  by  at  least  five 
similar  events  that  varied  in  severity,  in 
which  the  Number  5  bearing  on  the 
high-speed  shaft  connecting  the  engine 
to  the  transmission  failed.  Failure  of  this 
engine  bearing  resulted  in  uneven 
rotation  of  the  shaft,  leakage  of  engine 
oil  that  may  be  ignited  by  firiction- 
induced  heat,  failure  of  the  shaft 
housing,  which  is  part  of  the  fire 
containment  system,  and  an 
imcontained  fire.  In  the  most  severe 
incident,  the  fire  consumed  the  aircraft 
after  a  successful  emergency  landing. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  an  impending 
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bearinc  failure  and  to  prevent  a  bearing 
failure  oil  leakage,  severing  of  the  shaft 
housin  >,  an  imcontained  in-flight  fire, 
and  a  s  iibsequent  immediate  emei;gency 
landin  ;. 

The  -"AA  has  reviewed  General 
Electric  Aircraft  Engine  CT58  Service 
Bulletiii  Number  72-0195,  dated  May  1, 
2003,  which  describes  procedures  for 
installing  an  electrical  chip  detector 
(either  part  number  3018T72P01  or 
3049T42P01)  in  the  CT58  engine  power 
turbine  accessory  drive  assembly.  The 
FAA  hi  is  also  reviewed  Sikorsky 
Aircraft  Corporation  Alert  Service 
Bulletin  No.  61B30-15,  dated  Jime  9, 
2003,  which  describes  procedures  for 
installing  an  on-board  cockpit 
annunciation  system  that  interfaces 
with  these  engine  chip  detectors,  as  a 
means  |o  detect  metallic  chips  in  the 
event  of  deterioration  of  the  Number  5 
bearind  in  either  engine. 

This Tunsafe  condition  is  likely  to  exist 
or  devaop  on  other  helicopters  of  the 
same  t]  pe  design.  Therefore,  the 
propos  id  AD  would  require,  within  60 
days,  ii  [Stalling  a  chip  detector  for  the 
No.  5  bsaring,  installing  an  on-board 
chip  d«  lector  annunication  system,  and 
revisin  ;  the  RFM  to  add  procedures  for 
crew  re  sponse  to  an  on-board  chip 
detecto  r  annunciation.  The  actions 
would  )e  required  to  be  accomplished 
in  acco  dance  with  the  two  service 
bulletii  s  described  previously. 

On  Ji  ly  10,  2002,  the  FAA  issued  a 
new  ve  sion  of  14  CFR  part  39  (67  FR 
47997,  uly  22.  2002),  which  governs  the 
FAA's  i  \D  system.  The  regulation  now 
include  s  material  that  relates  to  altered 
produc  s,  special  flight  permits,  and 
alternal  ive  methods  of  compliance. 
Becausi  we  have  now  included  this 
materia   in  part  39,  we  no  longer  need 
to  inclu  de  it  in  each  individual  AD. 

The  I  AA  estimates  that  this  proposed 
AD  woi  lid  affect  21  helicopters  of  U.S. 
registry  and  the  proposed  actions 
would  1  ake  approximately  81.5  work 
hours  p  3r  helicopter  to  accomplish  at  an 
average  labor  rate  of  $65  per  work  hour. 
Require  d  parts  would  cost 
approximately  .$1,940  per  helicopter. 
Based  an  these  figures,  the  total  cost 
impact  af  the  proposed  AD  on  U.S. 
operate  -s  would  be  $7,238  per 
helicop  er,  or  $151,998  for  the  entire 
fleet. 

The  r  ;gulations  proposed  herein 
would  1  lot  have  a  substantial  direct 
effect  oi  I  the  States,  on  the  relationship 
betweei  i  the  national  Government  and 
the  Stat  }s,  or  on  the  distribution  of 
power  i  nd  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  E  xecutive  Order  13132. 


For  the  reasons  discussed  above,  I   ' 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegatedio  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autboritjr:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Sikorsky  Aiitraft  Corporation:  Docket  No. 
2003-SW-35-AD. 

Applicability:  Model  S-61L,  S-61N,  S-61- 
NM.  and  S-61R  helicopters. 

Compliance:  Required  within  60  days, 
unless  accomplished  previously. 

To  detect  impending  engine  bearing 
(bearing)  failtue  and  prevent  a  bearing 
failure,  oil  leakage,  severing  of  the  shaft 
housing,  an  uncontained  in-flight  fire,  and  a 
subsequent  immediate  emergency  landing, 
accomplish  the  following: 

(a)  Install  an  engine  chip  detector,  part 
number  3049T42P01  or  3018T72P01.  in  the 
engine  power  turbine  accessory  drive 
assembly  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
3.A.  and  3.B.,  in  General  Electric  Aircraft 
Engines  CT58  Service  Bulletin  Number  72- 
0195,  dated  May.l.  2003. 

(b)  Install  an  on-board  engine  chip  detector 
annunciation  system  in  accordance  with 
Sikorsky  Aircraft  Corporation  Alert  Service 
Bulletin  No.  61B30-15,  dated  June  9.  2003 
(ASH).  For  helicopters  with  a  master  warning 
caution  panel  (MWCP)  manufactxired  by 
United  Controls  or  Simdstrand  Data,  install 
in  accordance  with  paragraph  3.B.  of  the 
ASB.  For  helicopters  with  aN  MWCP 
manufactured  by  Grimes  Mfg..  install  in 
accordance  with  paragraph  3.C.  of  the  ASB. 
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(c)  After  accomplishing  paragraph  (b)  of 
this  AD,  before  further  flight,  perform  a 
functional  test  of  the  engine  chip  detector 
system  and  repeat  the  functional  test  at 
intervals  not  to  exceed  150  hours  TIS  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  3.D.,  of  the  ASB. 

(d)  Insert  the  emergency  procedures  for  an 
on-board  engine  chip  detector  warning  light 
illumination  into  the  Emergency  Procedures 
section  of  the  applicable  Rotorcraft  Fhght 
Manual  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.E.,  oftheASB. 

(e)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedure^  in  14  CFR 
39.19.  Contact  the  Boston  Aircraft 
Certification  Office,  Engine  and  Propeller 
Directorate,  FAA,  for  information  about 
previously  approved  alternative  methods  of 
compliance. 

Issued  in  Fort  Worth,  Texas,  on  November 
17,  2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  03-29219  Filed  11-21-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Dociwt  No.  FAA-2003-15471 ;  Airspace 
Doclwt  No.  03-AWA-6] 

RIN2120-AA66 

Proposed  iyiodification  of  the 
Minneapolis  Class  B  Airspace  Area; 
MN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SmMMARY:  This  action  proposes  to 
modify  the  current  Minneapolis,  MN, 
Class  B  airspace  area.  Specifically,  this 
action  proposes  airspace  changes  to 
contain  large  turbine-powered  aircraft 
during  operations  to  the  new  Rimway 
17/35  and  to  address  an  increase  in 
aircraft  operations  to  and  from  the 
Minneapolis-St.  Paul  International 
(Wold-Chamberlain)  Airport  (MSP).  The 
FAA  is  proposing  this  action  to  enhance 
safety  and  improve  the  management  of 
aircraft  operations  in  the  Minneapolis 
terminal  area.  Fiuther,  this  effort 
supports  the  FAA's  national  airspace 
redesign  goal  of  optimizing  terminal  and 
en  route  airspace  areas  to  reduce  aircraft 
delays  and  improve  system  capacity. 
DATES:  Comments  must  be  received  on 
or  before  January  23,  2004. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 


System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  both 
docket  niunbers,  FAA-2003-15471/ 
Airspace  Docket  No.  03-AWA-6,  at  the 
beginning  of  your  comments. 

You  may  also  submit  comments 
through  the  Internet  at  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hotu^ 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPL£MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  nimibers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nos.  FAA-2003-15471/Airspace 
Docket  No.  03-AWA-6."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 


examination  in  the  public  docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRNTs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the   : 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  orihe 
Superintendent  of  Documents  Web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  also 
obtain  a  copy  of  this  notice  by 
submitting  a  request  to  the  FAA,  Office 
of  Air  Traffic  Airspace  Management, 
ATA-400,  800  Independence  Avenue, 
SW. ,  Washington,  DC  20591 ,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  both 
docket  numbers  for  this  notice.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  call  the 
FAA's,  Office  of  RiUemaking,  (202)  267- 
9677,  for  a  copy  of  Advisory  Circular 
No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

In  August  1979,  the  FAA  issued  a 
final  rule  establishing  the  MiimeapoUs, 
MN  Terminal  Control  Area  (TCA).  This 
area  was  later  re-classified  as  a  Class  B 
airspace  area  as  a  result  of  the  Airspace 
Reclassification  Final  Rtde  (56  FR 
65638);  however,  this  final  rule  did  not 
alter  the  dimensions  of  the  original 
TCA. 

Since  its  establishment,  the 
Minneapolis  terminal  area  has 
experienced  a  signfficant  growth  in 
aircraft  operations  from  233,000  in  1979 
to  over  518,000  in  2002.  An  analysis  of 
MSP  aircraft  operations  indicates  that 
this  increase  has  resvdted  in  aircraft 
(arriving  and  departing  MSP)  frequently 
flying  outside  the  horizontal  and 
vertical  limits  of  the  current  MSP  Class 
B  airspace  area. 

Further,  in  the  first  half  of  2002,  there 
were  17  traffic  alert  and  collision 
avoidance  system  (TCAS)  events 
reported  in  the  area.  These  TCAS  events 
occurred  in  the  airspace  areas  proposed 
in  this  notice  as  a  modification  to  the 
ciurent  MSP  Class  B  airspace  area.  A 
TCAS  event  is  defined  as  a  situation 
where  a  pilot  receives  an  alert  on  an 
aircraft  in  close  proximity  and  is 
provided  climb  or  descend  instructions 
to  avoid  that  aircraft.  The  TCAS  soimds 
an  alarm  when  it  determines  that 
another  aircraft  will  pass  too  closely  to 
the  subject  aircraft.  The  referenced 


65860 


Federal  Register /Vol.  68,  NoJ  226 /Monday,  November  24,  2003 /Proposed  Rules 


TCAS  events  were  reported  by  air 
carrier  aircraft  and  reflected  possible 
conflicts  with  non-ATC  controlled 
visual  flight  rules  (VFR)  aircraft. 

Other  action  taken  outside  of  this 
proposal  in  an  effort  to  better 
accommodate  the  increase  in  aircraft 
operations  was  the  installation  of  a 
precision  runway  monitor  (PRM).  The 
PRM  allows  for  simultaneous  ILS 
approaches.  In  1998,  the  PRM  was 
installed  to  facilitate  simultaneous  ILS 
approaches  to  closely  spaced  parallel 
runways  (Runway  12L/30R  and  30L/ 
12R)  using  minimum  separation 
between  arriving  aircraft.  Although  this 
has  increased  airport  capacity,  during 
peak  operations,  high  performance 
aircraft  must  frequently  intercept  the 
localizers  for  ILS  approaches  to  the 
above  runways  more  than  20  nautical 
miles  (NM)  fit)m  MSP  at  4,000  feet 
above  mean  sea  level  (MSL)-and  5,000 
feet  MSL.  This  results  in  aircraft 
initiating  approach  procedures  outside 
of  the  confines  of  the  current  MSP  Class 
B  airspace  area.  Also,  a  new  runway, 
scheduled  to  be  opened  in  November 
2004,  is  under  construction.  The  new 
runway  (17/35)  will  provide  increased 
airport  capacity.  However,  aircraft 
conducting  instrument  operations  to 
this  new  runway  would  also  frequently 
need  to  intercept  the  instrument 
approaches  outside  the  Class  B  airspace 
area  if  the  current  Class  B  airspace  area 
is  not  expanded.  The  proposed  Class  B 
airspace  modification  will  address  this 
matter. 

Public  Input 

As  announced  in  Letter  to  Airmen  No. 
00-02  and  in  the  Federal  Register  (65 

FR  64642),  informal  airspace  meetings 
were  held  on  January  9,  2001,  at  the 
Army  Aviation  Support  Facility,  St. 
Paul,  MN,  and  on  January  13,  2001,  at 
tbe  Flying  Cloud  Hennepin  Technical 
College,  Eden  Prairie,  MN. 

These  meetings  allowed  interested 
airspace  users  an  opportimity  to  present 
their  views  and  offer  suggestions 
regarding  planned  modifications  to  the 
MSP  Class  B  airspace  area.  All 
commonts  received  during  the  informal 
airspace  meetings  and  the  subsequent 
comment  periods  were  considered  in 
developing  this  proposal. 

Analysis  of  Comments  Received 

Seven  commenters  ask  questions  or 
volunteered  to  participate  in  the 
aeronautical  study  process. 

Four  commenters,  three  general 
aviation  pilots  and  Northwest  Airlines, 
concurred  with  the  proposal. 

Three  commenters,  the  Aircraft 
Owners  and  Pilots  Association  (AOPA), 
the  Experimental  Aircraft  Association 


(EAA),  I  nd  the  Airline  Pilot's 
Associa  ion  suggested  raising  the  base 
altitude  between  20  NM  and  30  NM 
from  th<  Minneapolis-St.  Paul 
Intemat  onal  (Wold-Chamberlain) 
Airport  Distance  Measuring  Equipment 
(DME)  y  Jitenna  (I-MSP)  and  developing 
extensic  ns  at  lower  altitudes  to  the  east 
and  wes  t  of  MSP  to  accommodate 
aircraft  :onducting  simultaneous 
operatic  as  to  the  parallel  runways:  The 
FAA  ag]  ees  with  these  comments  and 
has  chai  iged  the  planned  modifications 
to  reflec  t  these  suggestions. 

Sixty-  ive  commenters  stated  that  the 
plannec  modifications  would  require 
pilots  to  fly  farther  to  conduct  training 
and  woj  ild  compress  VFR  aircraft 
operatic  ns  into  a  smaller  area.  One  of 
these  CO  inmenters  also  stated  an 
opposition  to  raising  the  ceiling  from 
8,000  feet  MSL  to  10,000  feet  MSL.  The 
FAA  haj  determined  that  some  aircraft 
would  l»-.-e  to  fly  farther  or  at  lower  (or 
higher)  altitudes  to  remain  clear  of  the 
planned  MSP  Class  B  airspace  area; 
however  this  is  necessary  to  separate 
them  from  large  turbine-powered 
aircraft  ^riving  and  departing  MSP. 

One  hlindred  and  sixty-four 
commer  ters  (including  1 30  signed  form 
letters  ft  om  glider  pilots  who  operate 
out  of  B(  inson  Municipal  Airport  or 
Stanton  (\irfield)  opposed  the  planned 
base  alti  ude  of  4,000  feet  over  Benson 
Municif  al  Airport  and  Stanton  Airfield. 
The  Ben  son  Mimicipal  Airport  (located 
17  miles  to  the  north  of  I-MSP)  is 
within  t  le  lateral  limits  of  the  current 
MSP  Ch  ss  B  airspace  area  and  the 
planned  expansion  of  the  4,000-foot 
base  alti  ude  to  30  NM  from  I-MSP 
would  r  quire  aircraft  departing  the 
Benson  Municipal  Airport  to  fly  13 
miles  fafther  to  depart  the  lateral  limits 
of  the  IvKP  Class  B  airspace  area  and 
may  als<  i  interfere  with  glider  operations 
at  that  a  rport.  Glider  operations  may 
also  be  i  npacted  at  Stanton  Airfield, 
which  is  located  approximately  30  NM 
to  the  sofcith  of  MSP  on  the  edge  of  the 
planned  MSP  Class  B  airspace  area.  To 
address  hese  concerns,  the  FAA  has 
changed  the  planned  modifications  by 
raising  t  le  base  altitude  between  20  NM 
and  30  ^  M  from  I-MSP  from  4,000  feet 
MSL  to  :  ,000  feet  MSL  (with  the 
exceptic  a  of  extensions  to  the  east  and 
west  of :  ilSP  that  must  remain  at  4,000 
feet  MSI ,  to  conteiin  aircraft  conducting 
simultai  eous  approaches.  The  planned 
modifies  tions  were  also  changed  to 
include  'cut-outs"  20  NM  to  the  north 
and  25  P  M  to  the  south  of  I-MSP.  These 
changes  mitigate  the  impact  on  glider 
operatiofis  at  the  Benson  Municipal 
Airport  And  Stanton  Airfield, 
respecti'  ely. 


Ad  Hoc  Committee 

The  Ad  Hoc  Committee  was 
sponsored  by  Minnesota  Department  of 
Transportation,  Office  of  Aeronautics 
and  was  comprised  of  representatives 
fttjm  the  AOPA,  EAA,  Minnesota 
Soaring  Clubs,  International  Aerobatics, 
Ultralight  Association.  Air  National 
Guard,  Life  Flight,  flight  instructors,  and 
skydivers.  On  May  14,  2002,  the  Ad  Hoc 
Committee  held  the  first  of  two 
meetings.  During  this  meeting, 
representatives  from  the  Minneapolis 
Airport  Traffic  Control  Tower  presented 
details  of  planned  MSP  Class  B  airspace 
area  modifications,  which  reflected 
comments  received  as  a  result  of 
informal  airspace  meetings.  In  general, 
the  Ad  Hoc  Committee's  comments  on 
the  planned  modifications  were 
favorable.  However,  several  invited 
members  of  the  Ad  hoc  Committee  were 
not  present  and  the  committee  decided 
that  an  additional  meeting  was 
necessary  to  ensiue  that  input  was 
obtained  from  all  members/ 
organizations  who  had  agreed  to 
participate  on  the  Ad  Hoc  Committee.. 

On  June  25,  2002,  the  Ad  Hoc 
Committee  held  their  second  and  final 
meeting.  Dujring  this  meeting, 
participants  presented  comments  and 
recommendations  regarding  the  planned 
modifications  presented  at  the  first  Ad 
Hoc  Committee  meeting.  The  Ad  Hoc 
Committee  then  reached  a  consensus 
and  drafted  a  consolidated 
recommendation  that  was  submitted  to 
the  FAA.  The  consolidated 
recommendation  contained  the 
following  two  suggestions  and  one 
comment  pertaining  to  aerobatic 
waivers: 

1.  Reduce  the  proposed  expansion  of 
Area  E  around  the  Stanton  Airfield  from 
the  I-MSP  30-NM  arc  to  the  I-MSP  25- 
NM  arc  and  raise  the  proposed  floor  in 
this  area  fttjm  6,000  feet  MSL  to  7,000 
feet  MSL.  The  FAA  has  adopted  this 
recommendation. 

2.  Provide  a  cutout  in  Area  D  over 
Benson  Municipal  Airport,  bounded  by 
the  Farmington  (FGT)  Very  High 
Frequency  Omnidirectional  Range/    ~ 
Tactical  Air  Navigation  (VORTAC)  006° 
radial,  the  FGT  VORTAC  015°  radial, 
and  the  Gopher  (GEP)  VORTAC  095° 
radial.  The  FAA  did  not  adopt  this 
recommendation  because  the  area  is 
within  the  existing  Class  B  airspace  area 
and  the  published  missed  approach 
holding  pattern  used  for  the  majority  of 
MSP  instrument  approach  procedm-es 
utilizes  the  Whisk  intersection,  which  is 
located  within  the  area  that  the 
recommendation  suggests  eliminating. 
Altitudes  utilized  by  aircraft  holding  at 


Federal  Regjgter/Vol.  68,  No.  226/Monday.  November  24.  2003 / Proposed  Rules  65861 


the  Whisk  intersection  are  3,000  feet 
MSL  to  10,000  feet  MSL. 

Members  of  the  Ad  Hoc  User 
Committee  representing  the  aerobatic 
community  also  requested  that  ciurently 
held  waivers  for  aerobatic  activities 
remain  in  place.  The  FAA  has 
determined  that  the  planned  Class  B 
airspace  area  modifications  would  not 
require  the  cancellation  of  any  existing 
waivers,  nor  would  it  interfere  with  the 
normal  procedures  required  for 
authorizing  future  waivers. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  MSP  Class  B  airspace  area. 
Specifically,  this  action  (depicted  on  the 
attached  chart)  proposes  to  expand  the 
upper  limits  of  Area  A.  Area  B,  Area  C, 
and  Area  D  from  8,000  feet  MSL  to  and 
including  10,000  feet  MSL;  expand  the 
lateral  limits  of  Area  D  to  the  northwest 
and  southeast  of  MSP;  and  add  an  Area 
E  within  30  NM  of  I-MSP  (excluding 
areas  to  the  north  and  south  of  MSP)  to 
improve  the  containment  of  turbo-jet 
-  aircraft  operating  within  the  MSP  Class 
B  airspace  area. 

Area  A.  The  FAA  proposes  to  expand 
the  upper  limit  of  Area  A  from  8,000 
feet  MSL  to  10,000  feet  MSL.  The  reason 
for  this  change  is  to  provide  additional 
airspace  needed  to  ensiue  that  aircraft 
departing  and  arriving  MSP  are 
contained  within-the  MSP  Class  B 
airspace  area. 

/^a  B.  The  FAA  proposes  to  expand 
the  upper  limit  of  Area  B  from  8,000  feet 
MSL  to  10,000  feet  MSL.  The  reason  for 
this  change  is  to  provide  additional 
airspace  needed  to  ensure  that  aircraft 
departing  and  arriving  MSP  are 
contained  within  the  MSP  Class  B 
airspace  area. 

Area  C.  The  FAA  proposes  to  expand 
the  upper  limit  of  Area  C  from  8,000  feet 
MSL  to  10,000  feet  MSL.  The  reason  for 
this  change  is  to  provide  additional 
airspace  needed  to  ensiue  that  aircraft 
departing  and  arriving  MSP  are 
contained  within  the  MSP  Class  B 
airspace  area. 

Area  D.  The  FAA  proposes  to  modify 
Area  D  by  expanding  the  upper  limit  of 
Area  D  from  8,000  feet  MSL  to  10,000 
feet  MSL  and  by  expanding  the 
boundaries  of  Area  D  to  the  northwest 
and  southeast  of  MSP  incorporating 
airspace  that  lies  on  the  extended  ILS 
localizer  course  and  downwind  legs  for 
Rimways  12L/30R  and  30L/12R, 
between  the  I-MSP  20-NM  and  30-NM 
arcs.  The  reason  for  this  change  is  to 
provide  additional  airspace  needed  to 
ensiu«  that  aircraft  vectored  for  the  ILS 
approaches  to  the  above  runways 


remain  within  the  MSP  Class  B  airspace 
area. 

Area  E.  The  FAA  is  proposing  to  add 
an  Area  E  between  the  I-MSP  20-NM 
and  30-NM  arcs,  extending  from  7,000 
feet  MSL  to  10,000  feet  MSL,  excluding 
certain  areas  to  the  north  and  southeast 
of  MSP.  The  reason  for  this  change  is  to 
provide  additional  airspace  needed  to 
ensure  that  aircraft  departing  and 
arriving  MSP  are  contained  within  the 
MSP  Class  B  airspace  area. 

These  modifications  would  improve 
the  management  of  aircraft  operations  in 
the  MSP  terminal  area  and  enhance 
safety  by  expanding  the  dimensions  of 
the  Class  B  airspace  area  to  protect -the 
aircraft  conducting  instnunent 
approaches  to  MSP.  Additionally,  this 
proposed  action  supports  various  efforts 
to  enhance  the  efficiency  and  capacity 
of  the  National  Airspace  System. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9L,  Airspace  Designations 
and  Reporting  Points,  dated  September 
2,  2003,  and  effective  September  16, 
2003,  which  is  incorporated  by 
reference  in  14  CFR  section  71.1.  The 
Class  B  airspace  area  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  Regulations  must 
imdergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the" 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  Would  generate  benefits  that 
justify  its  circumnavigation  costs  and  is 
not  a  "significant  regulatory  action"  as 
defined  in  the  Executive  Order;  (2)  is 
not  significant  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
(4)  would  not  constitute  a  barrier  to 
international  trade;  and  (5)  would  not 
contain  any  Federal  intergovernmental 
or  private  sector  mandate.  These 
emalyses  are  summarized  here  in  the 
preamble,  and  the  full  Regulatory 
Evaluation  is  in  the  docket. 


This  NPRM  would  modify  the 
Minneapolis-St.  Paul.  MN,  Class  B 
airspace  area.  The  proposed  rule  would 
reconfigure  the  sub-area  lateral 
boundaries,  and  raise  the  altitude 
ceiling  in  certain  segments  of  the 
airspace. 

Tne  NPRM  would  generate  benefits 
for  system  users  and  the  FAA  in  the 
form  of  enlfenced  operational  efficiency 
and  simplified  navigation  in  the  MSP 
terminal  area.  These  modifications 
would  impose  some  circvunnavigation 
costs  on  operators  of  non-compliant 
aircraft  operating  in  the  area  around 
MSP.  However,  the  cost  of 
circiunnavigation  is  considered  to  be 
small.  Thus,  the  FAA  has  determined 
this  proposed  rule  would  be  cost- 
beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to.  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  widerange  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jiuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

This  proposed  rule  may  impose  some 
cfrcumnavigation  costs  on  individuals 
operating  in  the  Minneapolis-St.  Paul 
terminal  area;  but  the  proposed  rule 
would  not  impose  any  costs  on  small 
business  entities.  Operators  of  general 
aviation  aircraft  are  considered 
individuals,  not  small  business  entities 
and  are  not  included  when  performing 
a  regulatory  flexibilify  analysis.  Flight 
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schools  are  considered  small  business 
entities.  However,  the  FAA  assumes  that 
they  provide  instruction  in  aircraft 
equipped  to  navigate  in  Class  B  airspace 
given  they  currently  provide  instruction 
in  the  Minneapolis-St.  Paul  terminal 
area.  Air  taxis  are  also  considered  small 
business  entities,  but  are  assimied  to  be 
properly  equipped  to  navigate  Class  B 
airspace  because  it  is  part  of  their 
current  practice.  Therefore,  these  Small 
entities  should  not  incur  any  additional 
costs  as  a  result  of  the  proposed  rule. 
Accordingly,  pursuant  to  Uie  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b).  the 
Federal  Aviation  Administration 
certifies  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FAA  solicits  comments  from 
affected  entities  with  respect  to  this 
finding  and  determination. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activfties  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

The  proposed  rule  is  not  expected  to 
affect  trade  opportunities  for  U.S.  firms 
doing  business  overseas  or  for  foreign 
firms  doing  business  in  the  United 
States. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  0104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 


"signincant  intergovernmental 
mandate"  under  the  Act  is  any 
provisi  )n  in  a  Federal  agency  regulation 
that  wo  uld  impose  an  enforceable  duty 
upon  S  ate,  local,  and  tribal 
govern]  aents  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  ( tne  year.  Section  203  of  the  Act, 
2  U.S.C,  1533,  which  supplements 
section  204(a).  provides  that,  before 
establis  ling  any  regulatory 
require  nents  that  might  significantly  or 
unique!  y  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  imong  other  things,  must 
provide  for  notice  to  potentially  affected 
small  gi  )vernments,  if  any,  and  for  a 
meanin  ;ful  and  timely  opportunity  for 
these  SI  lall  governments  to  provide 
input  ii  the  development  of  regulatory 
propos!  Is. 

Tnis  )roposed  rule  does  not  contain 
any  Fee  eral  intergovernmental  or 
private  sector  mandates.  Therefore,  the 
requirei  aents  of  Title  II  of  the  Unfunded 
Mandat  3S  Reform  Act  of  1995  do  not 
apply. 

Paperw  ork  Reduction  Act 

In  ac(  ordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  ar  3  no  requirements  for 
informa  tion  collection  associated  with 
this  pro  3osed  rule. 

Conclw  ion 


In 
compli 


view 


that  do 

FAA 

rule 


ha; 


of  the  minimal  or  zero  cost  of 
i  nee  of  the  proposed  rule  and  the 
enhanc(  iments  to  operational  efficiency 
lot  reduce  aviation  safety,  the 
determined  that  the  proposed 
wo  lid  be  cost-beneficial. 

List  of  S  ubjects  in  14  CFR  Part  71 

AirsD  ice.  Incorporation  by  reference, 
Navigat  on  (air). 

The  PrcBosed  Amendment 

In  coi  sideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
propose  5  to  amend  14  CFR  part  71  as 
follows: 


PART 

CLASS 

CLASS 

AIRWA 

POI 


—DESIGNATION  OF  CLASS  A. 

,  CLASS  C,  CLASS  D.  AND 

AIRSPACE  AREAS; 
S;  ROUTES,  AND  REPORTING 


1.  Th4  authority  citation  for  part  71 
continu  ss  to  read  as  follows: 

Authoi  ity:  49  U.S.C.  106(g),  40103,  40113. 
40120;  Ejp.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Codip..  p.  389. 


§71.1    [AmeiKtecq 

1.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9L.  Airspace 
Designations  and  Reporting  Points, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  3000    Subpart  B-Class  B  Airspace 


AGL  NfN  B  Minneapolis-St.  Paul,  MS 
(Revised) 

Minneapolis-St.  Paul  International  (Wold- 
Chamberlain)  Airport  (MSP)(Primary 
Airport) 
(Lat.  44°52'83''N.,  long.  93°13'02"  W.) 
Gopher  VORTAC  (GEP) 

(Lat.  45°08'45'N.,  long.  93°22'24"  W.) 
Flying  Cloud  VOR/DME  (FCM) 

(Lat.  44°49'33''  N.,  long.  93°27'24''  W.) 
Point  of  Origin:  Minneapolis-St.  Paul 
International  (Wold-Chamberlain) 
Airport  DM^I^tenna  (I-MSP) 
(Lat.  44°52'26.25"  N.,  long.  93°12'19.5''  W.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  within  a  6-mile  radius  of  I-MSP. 

Area  B.  That  airspace  extending  from  2,300 
feet  MSL  to  and  including  10,000  feet  MSL 
within  an  8.5-mile  radius  of  I-MSP, 
excluding  Area  A  previously  described. 

Area  C.  That  airspace  extending  from  3,000 
feet  MSL  to  and  including  10,000  feet  MSL 
within  a  12-nule  radius  of  I-MSP,- excluding 
Area  A  and  Area  B  previously  described. 

Area  D.  That  airspace  extending  from  4,000 
feet  MSL~to  and  including  10,000  feet  MSL 
within  a  20-mile  radius  of  I-MSP  and 
including  that  airspace  within  a  30-mile 
radius  from  the  Flying  Cloud  295°  radial 
clockwise  to  the  Gopher  295°  radial  and  from 
the  Gopher  115°  radial  clockwise  to  the 
Flying  Cloud  115°  radial,  excluding  Area  A, 
Area  B,  and  Area  C  previously  described. 

Area  E.  That  airspace  extending  from  7,000 
feet  MSL  to  and  including  10,000  feet  MSL 
within  a  30-niile  radius  of  I-MSP  from  the 
Gopher  295°  radial  clockwise  to  the  Gopher 
352°  radial,  and  bom  the  Gopher  085°  radial 
clockwise  to  the  Gopher  115°  radial,  and 
from  the  Flying  Cloud  115°  radial  clockwise 
to  the  Flying  Cloud  295°  radial  excluding 
that  airspace  between  a  25-mile  radius  and  a 
30-miie  radius  between  the  Flying  Cloud 
115°  radial  clockwise  to  the  Gopher  170° 
radial  and  excluding  Area  A,  Area  B,  Area  C, 
and  Area  D  previously  described. 


Issued  in  Washington,  DC,  on  November 
17,  2003. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
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MINNEAPOLIS,  MN 
CLASS  B  AIRSPACE  AREA 

(NOT  TO  BE  USED  FOR  NAVIGATION) 
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[FR  Doc.  03-29202  Filed  11-21-03;  8:45  am] 
<FHP> 


DEPARTMENT  OF  THE.TREASURY 
Intsmal  Revenue  Service 

26CFR  Parti 
[REQ-ie0330-02] 
RtN  1545-8865 

Section  704(c),  Inatallment  Obligations 
and  Contributed  Contracts 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the  tax 
treatment  of  installment  obligations  and 
property  acquired  pursuant  to  a  contract 
under  sections  704(c)  and  737.  The 
proposed  regulations  affect  partners  and 
partnerships  and  provide  guidance 
necessary  to  comply  with  the  law. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  no  later  than  February  23, 
2004. 

ADDRESSES:  Send  submissions  to:' 
CC:PA:LPD:PR  (REG-160330-02).  room 
5203,  Internal  Revenue  Service.  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  also  be 
hand  delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:LPD:PR  {REG-160330-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at:  www. irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concemkig  the  regulations,  Christopher 
L.  Trump,  202-622-3070;  concerning 
submissions  and  the  hearing,  Robin 
Jones,  202-622-3521  {not  toll-free 
nimibers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  704(c)(1)(A)  provides  that 
income,  gain,  loss  or  deduction  with 
respect  to  property  contributed  to  a 
partnership  by  a  partner  shall  be  shared 
among  the  partners  so  as  to  take  into 
account  the  variation  between  the  basis 
of  the  property  to  the  partnership  and 
its  fair  market  value  at  the  time  of  the 
contribution. 

Under  section  704(c)(1)(B)  and  the 
regulations  thereunder,  any  partner  that 
contributes  section  704(c)  property  to  a 
partnership  must  recognize  gain  or  loss 
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on  the  ( istribution  of  such  property  to 
anothei  partner  within  7  years  of  itis 
contribi  ition.  The  amount  of  gain  or  loss 
recogni  led  is  the  amount  of  gain  or  loss 
that  wo  lid  have  been  allocated  to  such 
partner  under  section  704(c)(1)(A)  if  the 
propert  r  had  been  sold  by  the 
partner)  hip  to  the  distributee  partner  for 
.  its  fair  i  larket  value  at  the  time  of  the 
distribution. 

Unde  ■  section  737(a)  and  the 
regulations  thereunder,  any  partner  that 
contributes  section  704(c)  property  to  a 
partnership  may  recognize  gain  on  a 
distribu  tion  of  property  (other  than 
money)  by  the  partnership  to  that 
partner.  The  amount  of  gain  recognized 
is  the  le  sser  of:  (1)  The  amount  by 
which  the  fair  market  value  of  the 
distributed  property  exceeds  the 
distributee  partner's  adjusted  tax  basis 
in  the  p  ulner's  partnership  interest,  or 
(2)  the  t  et  precontribution  gain  of  the 
partner.  Section  737(b)  defines  the  net 
preconti  ibution  gain  of  the  partner  as 
the  net  |  ain  (if  any)  that  would  have 
been  re<  ognized  by  the  distributee 
partner  ander  section  704(c)(1)(B)  if  all 
propert;  that  (1)  had  been  contributed 
to  the  p  irtnership  by  the  distributee 
partner  vithin  7  yeeus  of  the 
distribu  ion  and  (2)  is  held  by  such 
partnership  immediately  before  the 
distribution,  had  been  distributed  by 
such  partnership  to  another  partner. 

For  purposes  of  section  704(c)(1)(A) 
and  (B)  and  section  737,  if  a  partnership 
dispose^  of  section  704(c)  property  in  a 
nonreco  jnition  transaction  in  which  no 
gain  or  1  3ss  is  recognized,  the 
substitu  ed  basis  property  (within  the 
meaninj  of  section  7701  (a)(42))  is 
treated  i  s  section  704(c)  property  with 
the  sami  i  amount  of  built-in  gain  or  loss 
as  the  sf  ction  704(c)  property  disposed 
of  by  th(  partnership.  See  §§  1.704- 
3(a)(8),  ^.704-4(d)(l),  and  1.737-2(d)(3). 

If  a  pa^rtnership  disposes  of  property 
in  an  injtallment  sale,  income  is  taken 
into  aco  )unt  under  the  installment 
method  unless  the  partnership  elects 
otherwii  e.  See  section  453.  Upon  the 
satisfact  on  of  an  installment  obligation 
at  other  than  its  face  value  or  the 
distribu  ion,  transmission,  sale,  or  other 
disposit  on  of  an  installment  obligation, 
a  taxpaji  3r  is  generally  required,  under 
section  '  :53B,  to  recognize  gain  or  loss. 
Section  153B  does  not  apply,  however, 
on  the  d  sposition  of  an  installment 
obligatic  n  in  certain  situations  where 
the  Intel  nal  Revenue  Code  (Code) 
otherwii  e  provides  for  nonrecognition 
of  gain  c  r  loss.  For  example,  §  1.453- 
9(c)(2)  p  rovides  that  no  gain  or  loss 
results  u  nder  section  453(d)  (now 
section  -  53B)  in  the  case  of  a 
contribu  tion  to  or  distribution  from  a 
partners  lip  under  sections  721  or  731. 


In  addition,  if  a  partnership  acquires 
property  pursuant  to  a  contract  such  as 
an  option,  a  forward  contract,  or  a 
futures  contract,  the  partnership  may 
recognize  no  gain  or  loss  on  the 
acquisition  of  the  property. 

Explanation  of  Provisions 

The  proposed  regulations  amend 
§  1.704-3(a)(8)  to  clarify  that,  if  a 
partnership  disposes  of  section  704(c) 
property  in  exchange  for  an  installment 
obligation,  the  installment  obligation  is 
treated  as  the  section  704(c)  property. 
The  proposed  regulations  also  clarify 
that,  if  a  partner  contributes  a  contract 
that  is  section  704(c)  property  to  a 
partnership,  and  the  partnership 
subsequently  acquires  property 
pursuant  to  that  contract  in  a 
transaction  in  which  less  than  all  of  the 
gain  or  loss  is  recognized,  the  acquired 
property  is  treated  as  the  section  704(c) 
property  for  purposes  of  sections  704(c) 
and  737.  For  this  purpose  the  term 
contract  includes,  but  is  not  limited  to, 
options,  forward  contracts,  and  futiu-es 
contracts. 

The  proposed  regulations  amend 
§  1.704-4(d)(l)  to  provide  that  an 
installment  obligation  received  by  a 
partnership  and  property  acquired 
pursuant  to  a  contributed  contract  are 
treated  as  section  704(c)  property  for 
purposes  of  section  704(c)(1)(B)  to  the 
extent  that  the  installment  obligation  or 
the  acquired  property  is  section  704(c) 
property  under  §  1.704-3(a)(8).  As  a 
result,  if  the  installment  obligation  or 
property  acquired  pursuant  to  a 
contributed  contract  is  distributed  by  a 
partnership  to  a  partner  other  than  the 
contributing  partner  within  7  years  of 
the  contribution,  the  contributing 
partner  may  recognize  gain  or  loss 
under  section  704(c)(1)(B).  The 
proposed  regulations  include  a  similar 
rule  under  §  1.737-2(d)(3). 

No  inference  is  intended  as  to  the 
treatment  of  these  transactions  under 
prior  law. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  to  installment  obligations 
received  by  a  partnership>K)n  or  after 
November  24,  2003  in  exchange  for 
section  704(c)  property  and  to  property 
acquired  on  or  after  November  24,  2003 
by  a  partnership  pursuant  to  a  contract 
that  is  section  704(c)  property. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
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553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regidations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Coiuisel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules,  how  they  can  be  made  easier  to 
imderstand  and  the  administrability  of 
the  rules  in  the  proposed  regulations. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
.  submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  of  the  public  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Christopher  L. 
Tnmip  of  the  Office  of  Associate  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  Other  personnel  from 
Treasury  and  the  IRS  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.704-3  is  amended  as 
foIlo\ys: 

1.  the  paragraph  heading  for  (a)(8)  is 
revised. 

2.  The  text  of  paragraph  (a)(8)  is 
redesignated  as  paragraph  (a)(8)(i). 

3.  A  paragraph  heading  for  newly 
designated  paragraph  (a)(8)(i)  is  added. 


4.  The  first  sentence  of  newly 
designated  paragraph  (a)(8)(i)  is 
amended  by  removing  the  language  "in 
which  no  gain  or  loss  is  recognized". 

5.  Paragraphs  (a)(8)(ii)  and  (aK8)(iii) 
are  added. 

6.  Paragraph  (f)  is  amended  by: 

a.  Amending  the  first  sentence  of 
paragraph  (f)  by  removing  the  language 
"of  paragraph  (a)(ll)"  and  adding  "of 
paragraphs  (a)(8){ii),  (a)(8)(ii)  and 
(a)(ll)"  in  its  place. 

b.  Adding  two  sentences  at  the  end  of 
paragraph  (f). 

The  revisions  and  additions  read  as 
follows: 

§1.704-3    Contributed  property. 

(a)  *  '  * 

(8)  Special  rules — (i)  Disposition  in  a 
nonrecognition  transaction.  *  *  * 

(ii)  Disposition  in  an  installment  sale. 
If  a  partnership  disposes  of  section 
704(c)  property  in  an  installment  sale  as 
defined  in  section  453(b),  the 
installment  obligation  received  by  the 
partnership  is  treated  as  the  section  . 
704(c)  property  with  the  same  amoimt 
of  built-in  gain  as  the  section  704(c) 
property  disposed  of  by  the  partnership 
(with  appropriate  adjustments  for  any 
gain  recognized  on  the  installment  sale). 
The  allocation  method  for  the 
installment  obligation  must  be 
consistent  with  the  allocation  method 
chosen  for  the  original  property. 

(iii)  Contributed  contracts.  U  a  partner 
contributes  to  a  partnership  a  contract 
that  is  section  704(c)  property,  and  the 
partnership  subsequently  acquires 
property  pursuant  to  that  contract  in  a 
transaction  in  which  less  than  all  of  the 
gain  or  loss  is  recognized,  then  the 
acquired  property  is  treated  as  the 
section  704(c)  property  with  the  same 
amoiut  of  built-in  gain  or  loss  as  the 
contract  (with  appropriate  adjustments 
for  any  gain  or  loss  recognized  on  the 
acquisition).  For  this  purpose,  the  term 
contract  includes,  but  is  not  limited  to, 
options,  forward  contracts,  and  futures 
contracts.  The  allocation  method  for  the 
acquired  property  must  be  consistent 
widi  the  allocation  method  chosen  for 
the  contributed  contract. 

(f)  Effective  date.  *  *  *  Paragraph 
(a)(8)(ii)  applies  to  installment 
obligations  received  by  a  partnership  in 
exchange  for  section  704(c)  property  on 
or  after  November  24,  2003.  Paragraph 
(a)(8)(iii)  is  effective  for  property 
acquired  on  or  after  November  24,  2003 
by  a  partnership  pursuant  to  a  contract 
that  is  section  704(c)  property. 

Par.  3.  Section  1.704—4  is  amended  as 
follows: 

1.  The  paragraph  heading  for  (d)(1)  is 
revised. 


2.  The  text  of  paragraph  (d)(1)  is 
redesignated  as  paragraph  (d){l)(i). 

3.  A  paragraph  heading  for  newly 
designated  paragraph  (d)(l)(i)  is  added. 

4.  Paragraphs  (d)(l)(ii)  and  (d)(l)(iii) 
are  added. 

5.  Revising  paragraph  (g). 

The  revisions  and  additions  read  as 
follows: 

S  1.704-4    Distribution  of  contrilNitad 


(d)  Special  rules — (1)  Nonrecognition 
transactions,  installment  obligations 
and  contributed  contracts —  (i) 
Nonrecognition  transactions.  *  •  * 

(ii)  Installment  obligations.  An 
installment  obbgation  received  by  the 
partnership  in  an  installment  sale  (as 
defined  in  section  453(b))  of  section 
704(c)  property  is  treated  as  the  section 
704(c)  property  for  purposes  of  section 
704(c)(1)(B)  and  this  section  to  the 
extent  that  the  installment  obligation 
received  is  treated  as  section  704(c) 
property  under  §  1.704-3(a)(8).  See 
§  1.737-2(d)(3)  for  a  similar  rule  in  the 
context  of  section  737. 

(iii)  Contributed  contracts.  Property 
acquired  by  the  partnership  pursuant  to 
a  contract  that  is  section  704(c)  property 
is  treated  as  the  section  704(c)  property 
for  purposes  of  section  704(c)(1)(B)  and 
this  section,  to  the  extent  that  the 
acquired  property  is  treated  as  section 
704(c)  property  imder  §  1.704-3(a)(8). 
See  §  1.737-2(d)(3)  for  a  similar  rule  in 
the  context  of  section  737. 

*  «        *        *        * 

(g)  Effective  date.  This  section  applies 
to  distributions  by  a  partnership  to  a 
partner  on  or  after  January  9, 1995, 
except  that  paragraphs  (d)(l)(i)  and  (ii) 
apply  to  distributions  by  a  partnership 
to  a  partner  on  or  after  November  24, 
2003. 

Par.  4.  Section  1.737-2  is  amended  as 
follows: 

1.  The  paragraph  heading  for  (d)(3)  is 
revised. 

2.  The  text  of  paragraph  (d)(3)  is 
redesignated  (d)(3)(i). 

3.  A  paragraph  heading  for  newly 
designated  (d)(3)(i)  is  added. 

4.  Paragraphs  (d)(3)(ii)  and  (d)(3)(iii) 
are  added. 

§  1 .737-2    Exceptions  and  special  rules. 

*  •        •        *        • 

(d)*  *  * 

(3)  Nonrecognition  transactions, 
installment  sales  and  contributed 
contracts — (i)  Nonrecognition 
transactions.  *  *   * 

(ii)  Installment  sales.  An  installment 
obligation  received  by  the  partnership 
in  an  installment  sale  (as  defined  in 
section  453(b))  of  section  704(c) 
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property  is  treated  as  the  contributed 
property  with  regard  to  the  contributing 
partner  for  purposes  of  section  737  to 
the  extent  that  the  instalhnent 
obligation  received  is  treated  as  section 
704(c)  property  under  §  1.704-3(a){8). 
See  §  1.704-4(d){l)  for  a  similar  rule  in 
the  context  of  section  704(c)(1)(B). 

(iii)  Contributed  contracts.  Property 
acquired  by  a  partnership  pursuant  to  a 
contract  that  is  section  704(c)  property 
is  treated  as  the  contributed  property 
wnth  regard  to  the  contributing  partner 
for  purposes  of  section  737  to  the  extent 
that  the  acquired  property  is  treated  as 
section  704(c)  property  under  §  1.704- 
3(a)(8).  See  §  1.704-4(d)(l)  for  a  similar 
rule  in  the  context  of  section 
704(c)(1)(B). 
***** 

Par.  5.  Section  1.737-5  is  revised  to 
read  as'follows: 

§1.737-6    Effective  dates. 

Sections  1.737-1,  1.737-2.  1.737-3, 
and  1.737-4  apply  to  distributions  by  a 
partnership  to  a  partner  on  or  after 
January  9,  1995,  except  that  §  1.737- 
2(d)(3)(ii)  and  (ii)  apply  to  distributions 
by  a  partnership  to  a  peutner  on  or  after 
November  24.  2003. 

Mark  E.  Matthews, 

Deputy  Commissioner  of  Services  and 
Enforcement. 

(FR  Doc.  03-29323  Filed  11-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[PA203-4217b;  FRL-7588-2] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  Hercules  Cement 
Company 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 
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SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  to 
establish  and  require  reasonably 
available  control  technology  (RACT)  for 
Hercules  Cement  Company,  a  major 
source  of  nitrogen  oxides  (NOx)  located 
in  Northampton  County,  Pennsylvania. 
In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Pennsylvania's  SIP  submittal  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 


nonconi  roversial  submittal  and 
anticip:  tes  no  adverse  comments.  A 
detailec  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  Is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
propose  i  rule.  EPA  will  not  institute  a 
second  i  lomment  period.  Any  parties 
interest(  d  in  commenting  on  this  action 
should  I  o  so  at  this  time. 
DATES:  ( iomments  must  be  received  in 
writing  )y  December  24,  2003. 
ADDRESJ  ES:  Comments  may  be  ' 

submitt(  d  either  by  mail  or 
electron  cally.  Written  comments 
should  1  e  mailed  to  Makeba  Morris, 
Chief,  A  ir  Quality  Planning  Branch, 
Mailcod  s  3AP21,  U.S.  Environmental 
Protectii  >n  Agency,  Region  III,  1650 
Arch  St]  eet.  Philadelphia,  Pennsylvania 
19103. 1  lectronic  comments  should  be 
sent  eiti  er  to  morris.makeba@epa.gov  or 
to  bttp:/  'www.regulations.gov,  which  is 
an  alten  ative  method  for  submitting 
electron  c  comments  to  EPA.  To  submit 
commei  ts,  please  follow  the  detailed 
instruct:  ons  described  in  the 
SUPPLEH  ENTARY  INFORMATION  section. 
Copies  ( f  the  documents  relevant  to  this 
action  a  e  available  for  public 
inspecti  )n  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.^ni  ironmental  Protection  Agency, 
Region  OI,  1650  Arch  Street, 
Philadel  phia,  Pennsylvania  19103;  and 
Pennsyl  'ania  Department  of 
Environ:  nental  Resources  Bureau  of  Air 
Quality  i^ontrol,  P.O.  Box  8468,  400 
Market  J  Itreet,  Harrisburg,  Pennsylvania 
17105. 

FOR  FUR  HER  INFORMATION  CONTACT:  Rose 
Quinto  i  t  (215)  814-2182,  or  by  e-mail 
at  quinti  >.rose@epa.gov. 
SUPPLEN  ENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  F  ennsylvania's  Approval  of  NOx 
RACT  D  Jterminations  for  Hercules 
Cement  :]ompany,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  [Register  publication. 

You  n  ay  submit  comments  either 
electron  cally  or  by  mail.  To  ensure 
proper  r  jceipt  by  EPA,  identify  the 
appropr  ate  rulemaking  identification 
number  'A203-4217  in  the  subject  line 
on  the  fi  "St  page  of  your  comment. 
Please  ei  isure  that  your  comments  are 
submitt^  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  he  comment  period  will  be 
marked  'late."  EPA  is  not  required  to 
consideq  these  late  comments. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact   , 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
idenGfied  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 

If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention: 
PA203-4217.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  conmient  directly 
without  going  through  ReguIations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are    ~ 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  conunents  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  conmients.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCB  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 
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For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be' CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 


as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Ofi^er  alternatives. 

7.  Make  sure  to  submit  youi 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemajdng  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  FederaJ 
Register  citation  related  to  your 
comments. 

Dated:  November  10,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  IH. 

[FR  Doc.  03-29175  Filed  11-21-03;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
putilic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclwt  No.  03-088-1] 

Notice  Of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  ari  extension  of  approval  of  an 
information  collection  in  support  of 
citrus  canker  regulations  for  payments 
for  recovery  of  lost  production  income.   . 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  January  23, 
2004.     - 

ADOnESSES:  You  may  submit  conunents 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
Gommercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three'copies)  to:  Docket  No.  03-088-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71, 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  Nq.  03-088-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  bedy 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-088-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
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Monday  hrough  Friday,  except 
holidays  To  be  sure  someone  is  there  to 
help  you  please  call  (202)  690-2817 
before  ca  ming. 

APHIS  docmnents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizalfions  and  individuals  who  have 
commeni  ed  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.apl  is.usda.gov/ppd/rad/ 
webrepoi.html. 

FOR  FURfilER  INFORMATION  CONTACT:  For 

informat;  on  regarding  the  citrus  canker 
regulatiois,  contact  Mr.  Stephen Poe, 
Operatioi  is  Officer,  Surveillance  and 
Emergen!  ;y  Programs  Planning  and 
Coordina  tion,  PPQ,  APHIS,  4700  River 
Road  Un:  1 134,  Riverdale,  MD  20737- 
1231;  (301)  734-8899.  For  copies  of 
more  deti  died  information  on  the 
informati  an  collection,  contact  Mrs. 
Celeste  S  ckles.  APHIS'  Information 
Collectioli  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMI  NTARY  INFORMATION: 

Title:  C  itrus  Canker;  Payments  for 
Recovery  of  Lost  Production  Income. 

OMB  h  umber.  0579-0168. 

Type  a  Request:  Extension  of 
approval  of  an  information  collection. 

Abstm  t:  The  Plant  Protection  Act  (7 
U.S.C.  77  31-7772)  authorizes  the 
Secretary  of  Agriculture,  either 
indepenc  ently  or  in  cooperation  with 
the  States ,  to  carry  out  operations  or 
measures  to  detect,  eradicate,  suppress, 
control,  p  revent,  or  retard  the  spread  of 
plant  pes  s,  such  as  citrus  canker,  new 
to  or  not '  videly  distributed  within  the 
United  SI  ates. 

Citrus  (  anker  is  a  plant  disease  that 
affects  pli  int  and  plant  parts,  including 
fresh  frui  of  citrus  and  citrus  relatives 
{.Family!  utaceae).  Citrus  canker  can 
cause  def  aliation  and  other  serious 
damage  ti  i  the  leaves  and  twigs  of 
susceptib  e  plants.  It  can  also  cause 
lesions  oi  i  the  fruit  of  infected  plants 
that  rendi  sr  the  fruit  unmarketable  and 
cause  inf(  cted  fruit  to  drop  from  the 
trees  befo  re  reaching  maturity.  The 
aggressivi  i  A  [Asiatic]  strain  of  citrus 
canker  ca  i  infect  susceptible  plants 
rapidly  aj  id  lead  to  extensive  economic 
losses  in  i  :ommercial  citrus-producing 
areas. 

Under  egulations  in  7  CFR  301.75- 
16,  eligib  e  owners  of  commercial  citrus 
groves  in  "lorida  can  receive  payments 
to  recovei  production  income  lost  as  a 
result  of  t  le  removal  of  their 


commercial  citrus  trees  to  control  citrus 
canker.  These  payments  are  intended  to 
reduce  the  economic  effect  of  our  citrus 
canker  quarantine  on  affected 
commercial  citrus  growers  in  Florida. 

The  regulations  require  applicants  for 
payments  to  complete  a  form. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  this  form  for  an 
additional  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of. 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  wrill  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  tteough  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.15 
hours  per  response. 

Respondents:  Eligible  commercial 
citrus  growers  in  Florida.  ~ 

Estimated  annual  number  of 
respondents:  20. 

Estimated  ann  ual  n  umber  of 
responses  per  respondent:  1 . 

Estimated  annual  number  of 
responses:  20 

Estimated  total  annual  burden  on 
respondents:  3  hours.  (Due  to  averaging, 
the  total  annual  burden  hours  may  not 
equal  the  product  of  the  annual  number 
of  responses  multiplied  by  the  reporting 
burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
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Done  in  Washingtbn,  DC  this  18th  day  of 
November,  2003. 
Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  03-29234  Filed  11-21-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-103-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  hispection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
regulations  for  the  importation  of  pork 
and  pork  products  and  live  swine  from 
the  Mexican  States  of  Baja  California, 
Baja  California  Sur,  Chihuahua,  and 
Sinaloa. 

DATES:  We  will  consider  all  comments 
we  receive  on  or  before  January  23 
2004. 

ADDRESSES:  You  may  submit  comments 
by  postal  mait/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  yom-  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-103-1. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-103-1.  If  you 
use  e-mail,  address  yom-  comment  to 
regulations@aphis.  usda.gov.  Yovu- 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-103-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  docmnents  published  in  the 
Federal  Register,  and  related 


information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  ?re 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  regiilations  regarding 
the  importation  of  pork  and  pork 
products  and  live  swine  from  the 
Mexican  States  of  Baja  California,  Baja 
California  Siu,  Chihuahua,  and  Sinaloa, 
contact  Dr.  Hatim  Gubara,  Senior  Staff 
Veterinarian,  Regionalization  Evaluation 
Services  Staff,  VS,  APHIS,  4700  River 
Road  Unit  38,  Riverdale  MD  20737- 
1231;  (301)  734-4356.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Classical  Swine  Fever; 
Importation  of  Pork  and  Pork  Products 
and  Live  Swine  from  the  Mexican  States 
of  Baja  California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa. 
OMB  ATumber;  0579-0230. 
Type  of  Request:  Extension  of 
approval  of  an  information  collection. 
Abstract:  Under  the  Animal  Health 
Protection  Act  (7  U.S.C.  8301-8317),  the 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
regulates  the  importation  of  animals  and 
animals  products  into  the  United  States 
to  prevent  the  introduction  of  animal 
diseases,  such  as  classical  swine  fever 
(CSF),  into  the  United  States. 

The  regulations  in  9  CFR  part  94 
allow  the  importation  of  pork  and 
products  and  live  swine  from  the 
Mexican  States  of  Baja  California,  Baja 
California  Sur,  Chihuahua,  and  Sinaloa 
under  conditions  designed  to  ensure 
that  the  pork  and  pork  products  and  live 
swine  will  not  transmit  CSF.  This 
disease  is  not  present  in  those  States  but 
exists  in  other  parts  of  Mexico.  The 
conditions  for  importation  require, 
among  other  things,  certification  from  a 
full-time  Scilaried  veterinary  officer  of 
the  Government  of  Mexico  that  the  pork 
or  pork  products  or  live  swine 
originated  in  a  CSF-free  region  and  have 
not  befen  commingled  with  swine  or 
pork  or  pork  products  from  CSF-affected 
regions. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  this  information 
collection  activity  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
conmlents  from  the  public  (as  well  as 
affected  agencies)  concerning  our 


information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
infoiteation  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Federal  animal  health 
authorities  in  Mexico. 

Estimated  annual  number  of 
respondents:  5. 

Estimated  annual  number  of 
responses  per  respondent:  10. 

Estimated  annual  number  of 
responses:  50. 

Estimated  total  annual  burden  on 
respondents:  50  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
niunb9r  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  18th  day  of 
November,  2003. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FRDoc.  03-29235  Filed  11-21-03;  8:45  am) 

BOXING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  98-090-6] 

RIN0579-AB03 

Classical  Swine  Fever;  Availability  of 
Risfc  Analysis  Related  to  the 
importation  of  Swine  and  Swine 
Products  From  France  and  Spain 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
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action:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  advising  the  public 
that  a  risk  analysis  has  been  prepared  by 
the  Animal  Plant  Health  Inspection 
Service  (APHIS)  relative  to  the  risk  of 
introducing  classical  swine  fever  virus 
in  swine  and  swine  products  imported 
firom  France  and  Spain.  This  risk 
analysis  is  a  supplement  to  a  risk 
analysis  prepared  by  APHIS  titled  "Risk 
Analysis  for  Importation  of  Classical 
Swine  Fever  Virus  in  Swine  and  Swine 
Products  from  the  European  Union — 
December  2000."  The  supplemental  risk 
analysis  also  identifies  the 
administrative  units  in  France  and 
Spain  that  we  would  consider  the 
smallest  administrative  units  that  could 
be  considered  "regions"  in  each  of  those 
countries.  We  are  making  this 
supplemental  risk  analysis  available  to 
the  public  for  review  and  comment. 

DATES:  We  will  consider  all  comments 
we  receive  on  or  before  January  23^ 
2004. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  98-090-6, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  98-090-6.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Yoiu- 
comment  must  be  contained  in  the  body 
of  yova  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  98-090-6"  on  the  subject  line. 

You  may  read  the  supplemental  risk 
analysis  and  any  conunents  that  we 
receive  on  that  dociunent  in  ova  reading 
room.  The  reading  room  is^  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming.  - 

You  may  request  a  copy  of  the 
supplemental  risk  analysis  by  calling  or 
writing  to  the  person  listed  under  FOR 
FunrrHER  information  contact.  The 
supplemental  risk  analysis  is  also     ^ 
available  on  the  Internet.  Instructions 
for  accessing  the  supplemental  risk 
analysis  on  the  Internet  are  provided 
below  under  SUPPLEMENTARY 
information. 
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APHIS  fclociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  ton  the  Internet  at  http:// 
www.apms.  usda.gov/ppd/rad/ 
webreponbtm!. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Chip  Wels,  Senior  Staff  Officer, 
Regionaleation  Evaluation  Services 
Staff,  Naaonal  Center  for  Import  and 
Export,  ^«,  APHIS,  4700  River  Road 
Unit  38.  iiverdale,  MD  20737-1231; 
(301)734-4356.' 
SUPPLEMI  NTARY  INFORMATION: 

Backgroi  nd 

The  Aiiimal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S. 
Department  of  Agriculture  (the 
Department)  regulates  the  importation 
of  animals  and  animal  products  to  guard 
against  tl^e  introduction  of  animal 
diseases  Into  this  country.  The 
regulatiojis  pertaining  to  the 
importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR).  title  9, 
chapter  ll  subchapter  D  (9  CFR  parts  91 
through  99). 

On  Junje  25,  1999,  we  published  in  the 
Federal  Kegister  (64  FR  34155-34168, 
Docket  ^i).  98-090-1)  a  proposal  to, 
among  other  things,  amend  the 
regulations  regarding  the  importation  of 
swine  anp  swine  products  from  a  region 
in  the  Eivopean  Union  (EU)  consisting 
of  Austrip,  Belgium,  France,  Greece, 
Italy,  Luxembourg,  the  Netherlands, 
Portugal,  Spain,  and  parts  of  Germany 
and  Italy , 

Before  developing  our  proposed  rule, 
we  prepi  red  a  risk  analysis  to  estimate 
the  likelnood  of  introducing  classical 
swine  fever  (CSF,  which  we  referred  to 
in  the  proposed  rule  as  hog  cholera) 
frt)m  then«gion,  and  to  determine  what, 
if  any,  n^tigation  measures  we 
considered  necessary.  We  assessed  the 
likelihodd  of  introducing  CSF  through 
the  importation  of  live  breeding  swine, 
swine  setnen,  and  pork  and  pork 
products.  We  made  the  risk  analysis 
availabh  to  the  public  during  the 
commei]  i  period  for  the  proposed  rule. 

We  so  icited  comments  concerning 
oxn  prop  osed  rule  for  60  days  ending 
August ;  4, 1999.  One  of  the  comments 
we  recei  /ed  expressed  concerns  with 
several  aspects  of  our  risk  analysis. 
Based  oA  that  comment,  and  as 
recommended  by  the  Department's 
Office  01  Risk  Assessment  and  Cost 
Benefit  ^alysis,  we  revised  our  risk 
analysis  and  included  a  supplement  that 
presented  in  more  detail  specific 
informa  ion  about  CSF  outbreaks  in  the 


EU.  The  revised  risk  analysis  is  titled 
"Risk  Analysis  for  Importation  of 
Classical  Swine  Fever  Virus  in  Swine 
and  Swine  Products  frtim  the  European 
Union — December  2000." 

On  April  7,  2003,  we  published  in  the 
Federal  Register  (68  FR  16922-16940,    <. 
Docket  No.  98-090-5)  a  final  rule 
amending  the  regulations  to  recognize  a 
region  in  the  EU  consisting  of  Austria, 
Belgium,  Greece,  the  Netherlands, 
Portugal,  and  parts  of  Germany  and  Italy 
as  bee  of  CSF.  In  that  final  rule,  APHIS 
did  not  recognize  France  or  Spain  as 
free  of  CSF  because  CSF  outbreaks  had 
occurred  in  each  of  those  countries  after 
the  publication  of  our  June  1999 
proposed  rule. 

In  our  April  2003  final  rule,  we    "". 
continued  to  consider  all  of  France  and 
Spain  affected  with  CSF.  even  though 
outbreaks  had  occurred  only  in  limited 
areas  of  those  countries,  because  we  had 
not  yet  defined  the  administrative  units 
in  those  countries  we  would  use  to 
consider  less  than  the  entire  country 
aHected  with  CSF.  Since  the  outbreaks, 
each  of  the  affected  countries  took 
action  to  eradicate  CSF.  The  last 
affected  herds  were  depopulated  in 
Spain  on  April  30,  2002,  and  in  France 
on  April  29,  2002. 

Following  the  elimination  of  CSF  in 
domestic  swine  in  France  and  Spain,  we 
prepared  a  supplemental  risk  analysis  to 
examine  the  risk  of  introducing  CSF 
from  the  importation  of  swine  and 
swine  products  from  those  countries. 
For  the  supplemental  risk  analysis,  we 
used  the  applicable  information  from 
the  risk  analyses  we  conducted  for  the 
Jime  1999  proposed  rule  and  the  April 
2003  final  rule,  as  well  as  information 
made  available  following  the  outbreak 
and  elimination  of  CSF  in  those 
countries. 

We  are  giving  notice  that  the 
supplemental  risk  analysis  is  available 
for  public  review  and  are  requesting 
comments  on  the  supplemental  risk 
analysis  for  60  days.  The  supplemental 
risk  analysis  addresses  the  current  CSF 
situation  in  France  and  Spain  and 
identifies  the  administrative  units  we 
would  use  to  regionalize  France  and 
Spain  in  the  event  of  future  disease 
outbreaks  in  those  coimties.  The 
supplemental  risk  analysis  and  any 
comments  received  will  be  the  basis  for 
determining  whether  to  publish  a  final 
rule  to:  (1)  Include  France  and  Spain  as 
part  of  the  EU  region  recognized  in  our 
April  2003  final  rule  as  one  in  which 
CSF  is  not  known  to  exist,  and  from 
which  breeding  swine,  swine  semen, 
and  pork  and  pork  products  may  be 
imported  into  the  United  States  under 
certain  conditions  in  the  absence  of 
restrictions  associated  with  other 
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foreign  animal  diseases  of  swine;  and  (2) 
identify  the  smallest  administrative 
units  in  France  and  Spain  we  will  use 
to  regionalize  those  countries  in  the 
event  of  a  disease  outbreak.  We  will 
address  any  comments  we  receive  on 
the  supplemental  risk  analysis  in  a 
future  document  in  the  Federal 
Register. 


Accessing  the  Supplem^tal  Risk 
Analysis  on  the  Internet 

The  supplemental  risk  analysis  is 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/vs/ncie/reg- 
request.html.  At  the  bottom  of  that  Web 
site  page,  click  on  "Information 
previously  submitted  by  Regions 
requesting  export  approval  and  their 
supporting  documentation."  At  the  next 
screen,  click  on  the  triangle  beside 
"European  Union/  Not  Specified/ 
Classical  Swine  Fever,"  then  click  on 
the  triangle  beside  "Response  by 
APHIS,"  which  will  reveal  a  link  for 
"APHIS  Supplemental  Risk  Analysis  for 
Importation  of  the  Classical  Swine  Fever 
Virus  in  Swine  and  Swine  Products 
from  France  and  Spain."  Following  that 
link  will  allow  you  to  view  the 
supplemental  risk  analysis. 

Authority:  7  U.S.C.  450.  1622,  7701-7772 
and  8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  9701:  42  U.S.C.  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.4. 

Done  in  Washington,  DC,  this  18th  day  of 
November,  2003. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-29231  Filed  11-21-03;  8:45  am] 

BiLUNG  CODE  3410-34-l> 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENaES:  Rural  Housing  Service  (RHS), 
Rural  Business-Cooperative  Service 
(RBS),  Rural  Utilities  Service  (RUS),  and 
Farm  Service  Agency  (FSA).  USDA. 
ACTION:  Proposed  collection;  comments 
requested. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agencies 
intention  to  request  an  extension  for  a 


currently  approved  information 
collection  in  support  of  the  Real  Estate 
Title  Clearance  and  Loan  Closing 
regulation. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  23,  2004,  to  be 
assured  ■of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Gale 
Richardson.  Loan  Specialist,  Single 
Family  Housing  Direct  Loan  Division, 
Rxu^  Housing  Service,  U.S.  Department 
of  Agriculture,  Mail  STOP  0783, 1400 
Independence  Ave.  SW.,  Washington 
DC  20250-0783,  Telephone:  (202)  720- 
1459.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1927-B,  Real  Estate  Title 
Cleeu^ince  and  Loan  Closing. 

OMB  Number:  0575-0147. 

Expiration  Date  of  Approval:  Mav  31 
2004. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Section  501  of  Title  V  of  the 
Housing  Act  of  1949,  as  amended, 
authorizes  the  Secretary  of  Agriculture 
to  extend  financial  assistance  to 
construct,  improve,  alter,  repair, 
replace,  or  rehabilitate  dwellings,  farm 
buildings,  and/or  related  facilities  to 
provide  decent,  safe,  and  sanitary  living 
conditions  and  adequate  farm  buildings 
and  other  structures  in  rural  areas. 
Sections  302,  311,  and  321  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended, 
authorize  the  Secretary  to  extend 
agricultural  credit  to  farmers  and 
ranchers.  Title  clearance  is  required  to 
assure  the  Agency(s)  that  the  loan  is 
legally  secured  and  has  the  required  lien 
priority. 

The  Agencies  will  be  collecting 
information  to  assure  that  those 
participating  in  this  program  remain 
eligible  to  proceed  with  loan  closing 
and  to  ensure  that  loans  made  with 
Federal  funds  are  legally  secured.  The 
respondents  are  individuals  or 
households,  farms,  businesses,  and 
nonprofit  institutions.  The  information 
required  is  used  by  USDA  personnel  to 
verify  that  the  required  lien  position  has 
been  obtained.  The  information  is 
collected  at  the  field  office  responsible 
for  processing  a  loan  application 
through  loan  closing.  The  information  is 
also  used  to  insure  the  program  is 
administered  in  a  manner  consistent 
with  legislative  and  administrative 
requirements.  If  not  collected,  the 
Agency  would  be  unable  to  determine  if 
the  loan  is  adequately  and  legally 
secured. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  .28  hours  per  - 
response. 

Respondents:  Individuals  or 
households,  farms,  businesses,  non- 
profit institutions. 

Estimated  Nuntber  of  Respondents  ■  . 
100.074. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses: 
100,074. 

Estimated  Total  Annual  Burden  on 
Respondents:  27.922  hours. 

Copies  of  this  information  collection 
can  be  obtained  fi-om  Renita  Bolden. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0035. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  The  accuracy 
of  the  Agency's  estimate  of  the  burden 
of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
Ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques,  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  Renita  Bolden.  Regulation  and 
Paperwork  Management  Branch.  U.S. 
Department  of  Agriculture,  Rural 
Development,  Stop  0742. 1400 
Independence  Ave.,  SW..  Washington 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  November  12,  2003. 
Arthur  A.  Garcia. 
Administrator,  Rural  Housing  Sennce. 

Dated:  November  6,  2003. 
John  Rosso. 

Administrator.  Rural  Business-Cooperative 
Service. 


Dated:  November  5,  2003. 
Curtis  M.  Anderson. 
Acting  Administrator.  Rural  Utilites  Service. 

Dated:  November  7,  2003. 
James  Little. 
Administrator.  Farm  Service  Agency. 

IFR  Doc.  03-29211  Filed  11-21-03;  8:45  am] 
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OEPARTMENT  OF  AGRICULTURE 

RirMtSarviM 

Glenn/Colusa  County  Resource 
Advisory  Committee 

agency:  Forest  Service,'USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Glenn/Colusa  Coimty 
Resource  Advisory  Committee  (RAC) 
will  meet  in  Willowy,  California. 
Agenda  items  to  be  covered  include:  (1) 
Introduction,  (2)  Approval  of  Minutes, 
(3)  Public  Comment,  (4)  Brochiu«  for 
Glenn/Colusa,  (5)  Ski-High  Project/ 
Possible  Action.  (6)  How  to  Solicit 
Projects,  (7)  Bear  Wallow  Trail,  (8) 
Status  of  Members,  (9)  General 
Di^ussion,  (10)  Next  Agenda. 
DATES:  The  meeting  will  be  held  on 
November  24,  2003,  from  1:30  p^m.  and 
end  at  approximately  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Hiunboldt 
Ave.,  Willows,  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave.,  Willows,  CA  95988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  E-mail 
ggaddmi@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to' the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the'attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  November  20,  2003 
Mrill  have  the  opportimity  to  address  the 
committee  at  those  sessions. 

Dated:  November  18.  2003.  .; 

Robert  McCabe, 

Acting  Designated  Federal  Official. 
(FR  Doc.  03-29312  Filed  11-21-03;  8:45  am] 
■LUNQ  COM  Mie-11-M 


DEPARTMENT  OF  AGRICULTURE 

Fofsst  Servics 

Tshsma  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:[The  Tehama  County  Resource 
Advisory  Committee  (RAC)  will  meet  in 
Red  Bluff,  California.  Agenda  items  to 
be  covered  include:  (1)  Introductions, 
(2)  Appro  /al  of  Minutes.  (3)  Public 
Comment  (4)  Chairman  Report/ 
Maintena  ice,  (5)  How  to  Leverage 
Funds,  (6)  Report  from  Members 
Meeting.  1 7)  How  to  Get  Stewardship 
Projects,  ( B)  General  Discussion,  (9) 
Next  Agei  tda. 

DATES:  Tt  e  meeting  will  be  held  on 
Decembei  11,  2003  from  9  a.m.  and  end 
at  approx  mately  12  p.m. 
ADDRESSe  i:  The  meeting  will  be  held  at 
the  Linco  n  Street  School,  Conference 
Room  A,    135  Lincoln  Street,  Red  Bluff, 
CA.  Indiv  iduals  wishing  to  speak  or 
propose  a  jenda  items  must  send  their 
names  an  i  proposals  to  Jim  Giachino, 
DFO,  825  N.  Humboldt  Ave.,  Willows, 
CA  95988 . 

FOR  FURTI ER  INFORMATION  CONTACT: 
Bobbin  G  tddini.  Committee 
Coordina  or.  USDA,  Mendocino 
National  "orest.  Grindstone  Ranger 
District.  P.O.  Box  164.  Elk  Creek.  CA 
95939.  (580)  968-5329;  E-mail 
ggaddiniwfs.fed.  us. 

SUPPLEME  NTARY  INFORMATION:  The 
meeting  i  s  open  to  the  public. 
Committi  e  discussion  is  limited  to 
Forest  Se  vice  staff  and  Committee 
members  However,  persons  who  wish 
to  bring  i  latters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeti  ng.  Public  input  sessions  will 
be  provic  ed  and  individuals  who  made 
written  n  quests  by  December  9.  2003 
will  have  tiie  opportunity  to  address  the 
committc  e  at  those  sessions. 

Dated:  I  ovember  18.  2003. 
Robert  Ml  Cabe. 

Acting  Dei  ignated  Federal  Official. 

-29313  Filed  11-21-03;  8:45  am] 

3410-11-M 


[FRDoc. 

BILUNG 


COIIE 


C3 


DEPART  MENT  OF  COIMIMERCE 

Foreign-Trade  Zones  Board 
[Docket  6^2003] 

Foreign4rrade  Zone  170— Clark 
County,  IN;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Fore^-Trade  Zones  Board  (the 
Board)  by  the  Indiana  Port  Commission, 
grantee  Of  Foreign-Trade  Zone  170, 
requesting  authority  to  expand  its  zone 
in  the  Cmrk  Coimty.  Indiana,  area, 
within  tf  e  Louisville  Cu.stoms  port  of 
entry.  Tike  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-  Trade  Zones  Act,  as  amended 


(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  10,  2003. 

FTZ  170  was  approved  on  December 
27.  «90  (Board  Order  495.  56  FR  673,  . 
1/8/91),  and  expanded  on  July  23, 1997 
(Board  Order  907,  62  FR  40796,  7/30/ 
97).  The  zone  currently  consists  of  three 
sites  in  Clark  County:  Site  1  (35  acres) — 
within  the  993-acre  Clark  Maritime 
Center  Complex  tm  Utica  Pike  at  Port 
Road,  JeffersonvUle;  Site  2  (22  acres) — 
at  the  Clark  Coimty  Airport  between 
State  Route  31  and  the  airport  terminal, 
Sellersburg;  and.  Site  3  (2,000  acres) — 
within  the  10,000-acre  former  Indiana 
Army  Ammunition  Plant,  11452  State 
Road  62,  Charlestown. 

The  applicant  is  now  requesting 
authority  to  expand  Site  1  to  include  an 
additional  958  acres.  The  change  would 
cover  the  entire  993-acre  Clark  Maritime 
Center.  The  port  is  an  active  facility 
with  companies  involved  in 
warehousing  and  distribution  of  steel, 
plastics,  chemiceds,  metals,  as  well  as 
general  merchandise.  The  majority  of 
the  site  is  owned  by  the  Indiana  Port 
Commission.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street,  NW.,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  23,  2004.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
February  9,  2004). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
Number  1  listed  above,  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  601  W.  Broadway,  . 
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Room  634B.  Louisville.  Kentucky 
40202. 

Dated:  November  12,  2003. 
Dennis  Pucdnelli, 

Executive  Secretary. 

[FRDoc.  03-29305  Filed  11-21-03;  8:45  am] 

BIUING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  for 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 
Title:  SABIT  Alumni  Questionnaire. 
OMB  Number:  None. 
Type  of  Request:  Regular  Submission. 
Burden:  1048  hours. 
Number  of  Respondents:  1048. 
Avg.  Hours  PerResponse:  1  hour  per 
participant. 

Needs  and  Uses:  The  Department  of 
Commerce,  International  Trade 
Administration,  SABIT  Office  supports 
technical  assistance  and  training  for 
professionals  from  Eurasia,  while 
promoting  information  exchange  and 
U.S. -Eurasian  partnerships.  Since 
inception  SABIT  has  trained  over  3000 
professionals  from  Eurasia. 

The  purpose  of  this  questionnaire  is 
to  assess  the  effect  the  SABIT  Program 
has  had  on  its  alumni,  in  order  to  make 
improvements  to  the  program  and  report 
results. 
Affected  Public:  SABIT  Alumni. 
Frequency:  At  least  once  per  alumnus. 
Respondent's  Obligation:  Voluntary. 
Participation  is  encouraged  in  order  to 
perpetuate  the  program  for  future 
participants. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  Department  of  Commerce,  Room 
6625,  14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230;  Phone  number: 
(202)  482-0266;  E-mail: 
dHyneJt@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 


Dated:  November  18,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-29229  Filed  11-21-03;  8:45  am) 

BILUNG  CODE  3St&-HE-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-881] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Malleable  iron  Pipe 
Fittings  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value. 


EFFECTIVE  DATE:  November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kramer  or  Ann  Bamett-Dahl, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0405,  or 
482-3833,  respectively. 
SUPPLEMENTARY  INFORMATION: 
Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  malleable 
iron  pipe  fittings,  cast,  other  than 
grooved  fittings,  from  the  People's 
Republic  of  China.  The  merchandise  is 
classified  under  item  numbers 
7307.19.90.30.  7307.19.90.60  and 
7307.19.90.80  of  the  Harmonized  Tariff 
Schedule  (HTSUS).  Excluded  from  the 
scope  of  this  investigation  are  metal 
compression  couplings,  which  are 
imported  under  HTSUS  number 
7307.19.90.80.  A  metal  compression 
coupling  consists  of  a  coupling  body, 
two  gaskets,  and  two  compression  nuts. 
These  products  range  in  diameter  from 
1/2  inch  to  2  inches  and  are  carried  only 
in  galvanized  finish.  Although  HTSUS 
subheadings  are  provided  for 
convenience  and  Bureau  of  Customs 
and  Border  Protection  (CBP)  purposes, 
the  Department's  written  description  of 
the  scope  of  this  proceeding  is 
dispositive. 

Background 

On  October  20,  2003,  the  Department 
of  Commerce  ("the  Department") 
determined  that  certain  malleable  iron 
pipe  fittings  from  the  People's  Republic 
of  China  ("MPF")  are  being,  or  are  likely 


to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735(a)  of  the  Act.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Malleable  Iron  Pipe 
Fittings  from  the  People's  Republic  of 
China,  68  FR  61395  (October  28.  2003). 
The  Department  released  disclosure 
materials  to  respondents  on  October  22, 
2003,  and  to  the  petitioners  on  October 
23.  2003. 

On  October  27.  2003.  we  received 
ministerial  error  allegations,  timely  filed 
pursuant  to  19  CFR  351.224(c)(2).  from 
mandatory  respondents  Jinan  Meide 
Casting  Co..  Ltd.  ("JMC  ")  and  Beijing 
Sai  Lin  Ke  Hardware  Co..  Ltd.  ("SLK"). 
On  October  28.  2003.  the  petitioners 
also  submitted  a  timely  letter  to  the 
Department  alleging  ministerial  errors  . 
On  October  30.  2003.  the  petitioners 
submitted  a  response  to  SLK's 
comments. 

Section  351.224(f)  of  the  Department's 
regulations  defines  a  ministerial  error  as 
an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial. 

Ministerial  Error  Allegations  From  the 
Mandatory  Respondents 

Comment  1:  Surrogate  Values  for 
Adhesive  Tape  and  Steel  Shavings 

JMC  alleges  that  the  Department 
utilized  the  incorrect  values  for  the 
adhesive  tape  and  steel  shavings  factors 
of  production.  JMC  notes  that  &e 
Department's  Factors  Valuation 
Memorandum  calculates  a  surrogate 
value  of  $4.9585  per  kg  for  adhesive 
tape,  excluding  aberrantly  high-priced 
imports  from  Sweden,  and  a  surrogate 
value  of  $0.1300  per  kg  for  steel 
shavings,  excluding  aberrantly  high- 
priced  imports  from  the  United 
Kingdom  Howevfer,  JMC  notes  that  the 
Department  used  values  of  $4.9587  and 
$0.1329,  respectively,  in  the  calculation 
of  the  final  margin  and  that  the 
Department  apparently  failed  to  exclude 
the  aberrant  imports  from  the  Excel 
spreadsheets.  JMC  requests  that  the 
Department  correct  these  clerical  errors. 

The  petitioners  did  not  comment  on 
this  issue. 

Department's  Position: 

We  agree  with  JMC  that  we  made 
clerical  errors  with  respect  to  the 
surrogate  values  of  adhesive  tape  and 
steel  shavings  as  a  result  of  inaccurate 
copying.  Accordingly,  we  have 
corrected  the  Excel  worksheets  for 
adhesive  tape  and  steel  shavings  used  to 
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calculate  surrogate  values  for  JMC's 
factors  of  production  (FOP).  In  addition, 
we  corrected  the  surrogate  value  for 
adhesive  tape  in  the  worksheet  used  for 
SLK's  packing,  and  the  surrogate  value 
for  steel  shavings  in  the  worksheet  used 
for  one  of  SLK's  suppliers. 

Comment  2:  Indirect  Labor  Calculation 
for  an  SLK  Supplier 

SLK  argues  that  the  Department 
incorrectly  recalculated  indirect  labor 
hours  in  the  galvanizing  workshop  of 
one  of  its  suppliers  by  allocating  them 
to  the  total  weight  of  galvanized  fittings 
produced  in  the  galvanizing  workshop. 
SLK  states  that  both  black  and 
galvanized  Bttings  are  cleaned  in  the 
galvanizing  workshop,  and  argues  that 
the  indirect  labor  hours  should  be 
divided  by  the  weight  of  both  types  of 
fittings. 

The  petitioners  argue  that  the 
selection  of  the  basis  over  which  to 
allocate  indirect  labor  is  not  ministerial, 
but  instead  methodological,  and  urge 
the  Department  to  deny  SLK's  request  to 
revise  the  calculation. 

Department's  Position: 

We  agree  with  SLK  that  the  omission 
of  the  weight  of  the  black  fittings 
cleaned  in  the  galvanizing  workshop 
was  a  ministerial  error.  The  error 
resulted  from  SLK's  formatting  of  a 
worksheet,  in  which  only  the  galvanized 
fittings  are  shown  under  the  heading 
"Galvanizing  and  Cleaning."  As  it  was 
not  an  intentional  choice  of 
methodology,  but  resulted  from  an  error 
in  copying,  we  have  made  the  requested 
correction.  For  a  more  detailed 
discussion,  see  the  memorandum  to 
Richard  O.  Weible  from  Helen  M. 
Kramer  entitled  "Allegations  of 
Ministerial  Errors;  Final  Determination  _ 
in  the  Antidumping  Duty  Investigation 
of  Certain  Malleable  Iron  Pipe  Fittings 
from  the  People's  Republic  of  China  (A- 
570-881),"  dated  November  xx,  2003 
(•'Ministerial  Errors  Memorandiun"). 


Comment  3:  Application  of  Surrogate 
Freight  in  Facts  Available  Scrap  Input 
Valuatioi 

SLK  cliims  that  the  Departmeiit 
applied  a!  freight  factor  to  recycled  scrap 
in  the  finkl  determination,  contrary  to 
its  stated  position,  because  it  applied 
the  surrogate  value  for  freight  in  its  facts 
available  tsteel  scrap  calculation.  SLK 
argues  thkt  the  Department  applied  a 
-factor  of  16.83%  for  recycled  scrap  as 
facts  available,  and  applied  the 
surrogatej  value  for  freight  equally  to 
scrap  and  recycled  scrap. 

The  petitioners  rebut  SLK,  arguing 
that  the  alleged  error  involves  a 
methodological  decision  regarding  the 
application  of  facts  available,  and  is  not 
a  ministe  rial  error.  The  petitioners  also 
argue  tha  \  SLK's  claim  is  not  factually 
correct,  I  ecause  the  Department  applied 
the  56.83  percent  facts  available  factor 
to  purch  tsed  scrap  and  pig  iron,  and 
not  to  recycled  inputs,  as  noted  in  the 
final  det<  rmination  analysis 
memorai  dum  for  SLK.  See 
Memorandum  to  the  File  from  Helen 
Kramer, '  ]ase  Analyst,  entitled 
"Antiduiiping  Duty  Investigation  of 
Certain  Malleable  Iron  Pipe  Fittings 
from  the  people's  Republic  of  China; 
Final  Determination  Analysis  for  LDR/ 
SLK,"  (October  20,  2003)  at  3.  The-, 
petition's  conclude  that  the 


Departm 


int  therefore  properly  applied 


the  freig!  it  factor  to  the  full  cost  of 
metallic  nputs,  which  includes  the  cost 
of  freigh  . 

Departm  ent's  Position: 

We  ag!  ee  with  the  petitioners  that  the 
Departm  mt's  methodology  of  applying 
facts  ava  lable  is  not  a  ministerial  error 
within  t]  le  meaning  of  19  CFR  351.224(1} 
because  be  Department's  decision  to 
apply  a  !  urrogate  freight  value  was 
intentioial.  We  edso  agree  with  the 
petitioners  that  SLK's  clciim  is  not 
factuall)  correct.  We  used  a 
combina  tion  of  petitioners'  and  two 
respond  snts'  data  to  calculate  the 


percentage  by  which  purchased  steel 
scrap  and  pig  iron  inputs  should  be 
increased  to  accoimt  for  all  metallic 
inputs.  This  calculation  did  not  include 
freight.  Inasmuch  as  we  are  applying 
facts  available  to  piurchased  scrap  steel 
which  incurs  freight  expenses,  and  we 
did  not  use  the  respondents'  data  on 
recycled  scrap,  we  do  not  agree  with 
SLK  that  we  applied  surrogate  freight  to 
recycled  scrap  contrary  to  our  stated 
intention. 

Ministerial  Error  Allegations  from  the 
Petitioners 

Comments  1  and  2:  Deductions  from 
U.S.  Price 

The  petitioners  argue  that  the 
Department  made  ministerial  errors  in 
the  calculation  of  SLK's  net  U.S.  price 
by  not  deducting  the  variable 
"OTHDISl"  added  after  the  preliminary 
determination  for  an  additional 
discount,  and  the  variable  "INLFPWU," 
representing  the  cost  of  trucking  the 
subject  merchandise  from  the  Chicago . 
rail  station  to  LDR's  warehouse  for 
certain  sales. 

SLK  did  not  comment  on  this  issue. 

Department's  Position: 

We  agree  with  the  petitioners  that 
these  were  ministerial  errors.  The 
omission  of  these  variables  from  the 
adjustments  to  U.S.  price  was  not  a 
methodological  decision,  but  rather 
errors  in  copying.  For  this  amended 
final  determination,  we  have  therefore 
recalculated  net  U.S.  price  by  deducting 
these  variables  from  the  gross  price.  See 
Ministerial  Errors  Memorandum  at  4. 

Amended  Final  Determination 

In  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty  ^ 
investigation  of  MPF  from  the  PRC  to 
correct  these  ministerial  errors.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 


Original  weighted-average 

Revised  weighted-average 

margin  (Percent) 

margin  (Percent) 

11.35 

11.31 

14.32 

15.92 

7.35 

7.35 

10.96 

11.18 

10.96 

11.18 

111.36 

111.36 

Jinan  Meide  Casting  Co.,  Ltd  

Beijing  Sai  Lin  Ke  Hardware  Co.  Ltd 

Langfang  Pannext  Pipe  Fitting  Co.,  Ltd.  .. 
Chengde  Malleat>le  Iron  Generar  Factory 

SCE  Co.,  Ltd 

PRC-WkJe 


Continuation  of  Suspen^on  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act.  we  are 
directing  the  Bureau  of  Customs  and 


Border  Protection  (CBP)  to  continue  to 
suspend  liquidation  of  all  imports  of 
MPF  frokn  the  PRC.  CBP  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  toi  the  weighted-average  amount 
by  whic  i  the  normal  value  exceeds  the 


export  price,  as  indicated  in  the  chart 
above.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 


ITC  Notification 
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In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  of  oiu- 
amended  final  determination.This 
determination  is  issued  and  published 
in  accordance  with  sections  735(d), 
735(e)  and  777(i)(l)  of  the  Act. 

Dated:  November  17,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-29306  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-690] 

Notice  of  Request  for  Information  and 
Extension  of  Time:  Wooden  Bedroom 
Furniture  From  the  People's  Republic 
of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  request  for 
information  and  extension  of  time. 


EFFECTIVE  DATE:  November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Inquiries  regarding  any 
information  on  this  notice  may  be 
addressed  by  calling  Import 
Administration  at  202-482-3902,  via 
fax  at  202-482-9089,  and  via  email  to 
the  following  address: 
bedroomfumiture@ita.doc.gov. 

The  Petition 

On  October  31,  2003,  the  Department 
of  Commerce  ("Department")  received 
an  antidumping  duty  petition 
("Petition")  filed  by  the  American 
Furniture  Manufacturers  Committee  for 
Legal  Trade  and  its  individual  members 
("the  Committee")  and  the  Cabinet 
Makers,  Millmen,  and  Industrial 
Carpenters  Local  721  ("Local  721") 
("collectively.  Petitioners").  The 
Petitioners  are  domestic  producers  of 
wooden  bedroom  fumitiue. 

Scope  of  the  Petition 

The  following  language  describes  the 
imported  merchandise  from  the  People's 
Republic  of  China  ("PRC")  that 
Petitioners  intend  to  be  included  in  the 
scope  of  the  investigation: 

Tne  merchandise  subject  to  this 
investigation  is  wooden  bedroom 


furniture  (i.e.,  subject  merchandise). 
Wooden  bedroom  fumitxue  is  generally, 
but  not  exclusively,  designed, 
manufactured,  and  offered  for  sale  in 
coordinated  groups,  or  bedrooms,  in 
which  all  of  the  individual  pieces  are  of 
approximately  the  same  style  and 
approximately  the  same  material  and/or 
finish.  The  subject  merchandise  are 
made  substantially  of  wood  products, 
including  both  solid  wood  and  also 
engineered  wood  products  made  from 
wood  particles,  fibers,  or  other  wooden 
materials  such  as  plywood,  oriented 
strand  board,  particleboard,  and 
fiberboard;  with  or  without  wood 
veneers,  wood  overlays,  or  laminates; 
with  or  without  non-wood  components 
or  trim  such  as  metal,  marble,  leather, 
glass,  plastic,  or  other  resins;  and 
whether  or  not  assembled,  completed, 
or  finished. 

The  subject  merchandise  includes  (1) 
wooden  beds  such  as  loft  beds,  bunk 
beds,  and  other  beds;  (2)  wooden 
headboards  for  beds  (whether  stand- 
alone or  attached  to  side  rails),  wooden 
footboards  for  beds,  wooden  side  rails 
for  beds,  and  wooden  canopies  for  beds: 
(3)  night  tables,  night  stands,  dressers, 
commodes,  bureaus,  mule  chests, 
gentlemen's  chests,  bachelor's  chests, 
lingerie  chests,  wardrobes,  vanities, 
chessers,  chifforobes,  and  wardrobe- 
type  cabinets;  (4)  dressers  with  framed 
glass  mirrors  that  are  attached  to, 
incorporated  in,  sit  on,  or  hang  over  the 
dresser;  (5)  chests-on-chests ' , 
highboys  2,  lowboys  ^,  chests  of 
drawers  '*,  chests  s,  door  chests  ^, 
chiffoniers '',  hutches  ",  and  armoires  "; 


'  A  chest-on-chest  is  typically  a  tall  chest-of- 
drawers  in  two  or  more  sections  (or  appearing  to  be 
in  two  or  more  sections),  with  one  or  two  sections 
mounted  (or  appearing  to  be  mounted)  on  a  slighdy 
larger  chest;  also  known  as  a  tallboy. 

2  A  highboy  is  typically  a  tall  chestof  drawers 
usually  composed  of  a  base  and  a  top  section  with 
drawers,  and  supported  on  four  legs  or  a  small  chest 
(often  15  inches  or  more  in  height). 

3  A  lowboy  is  typically  a  short  chest  of  drawers, 
not  more  than  four  feet  high,  normally  set  on  short 
legs. 

■*  A  chest  of  drawers  is  typically  a  case  containing 
drawers  for  storing  clothing. 

*  A  chest  is  typically  a  case  piece  taller  than  it 
is  wide  featuring  a  series  of  drawers  and  with  or 
without  one  or  more  doors  for  storing  clothing.  The 
piece  can  either  include  drawers  or  be  designed  as 
a  large  box  incorporating  a  lid. 

«  A  door  chest  is  typically  a  chest  with  hinged 
doors  to  store  clothing,  whether  or  not  containing 
drawers.  The  piece  may  also  include  shelves  for 
televisions  and  other  entertainment  electronics. 

'  A  chiffonier  is  typically  a  tall  and  narrow  chest 
of  drawers  normally  used  for  storing  undergarments 
and  lingerie,  often  with  mirrorfs)  attached. 

■  A  hutch  is  typically  an  open  case  of  furniture 
with  shelves  that  typically  sits  on  another  piece  of 
furniture  and  provides  storage  for  clothes. 

'  An  armoire  is  typically  a  tall  cabinet  or 
wardrobe  (typically  50  inches  or  taller),  with  doors, 
and  with  one  or  more  drawers  (either  exterior  below 


(6)  desks,  computer  stands,  filing 
cabinets,  book  cases,  or  writing  tables 
that  are  attached  to  or  incorporated  in 
the  subject  merchandise;  and  (7)  otheF 
bedroom  furniture  consistent  with  the 
above  list. 

The  scope  of  the  petition  excludes  (1) 
seats,  chairs,  benches,  couches,  sofas, 
sofa  beds,  stools,  emd  other  seating 
fumitiue;  (2)  mattresses,  mattress 
supports  (including  box  springs),  infant 
cribs,  water  beds,  and  futon  frames;  (3) 
office  furniture,  such  as  desks,  stand-up 
desks,  computer  cabinets,  filing 
cabinets,  credenzas,  and  bookcases;  (4) 
dining  room  or  kitchen  furniture  such  as 
dining  tables,  chairs,  servers, 
sideboards,  buffets,  comer  cabinets, 
china  cabinets,  and  china  hutches;  (5) 
other  non-bedroom  furniture,  such  as 
television  cabinets,  cocktails  tables,  end 
tables,  occasional  tables,  wall  systems, 
book  cases,  and  entertainment  systems; 
(6)  bedroom  furniture  made  primarily  of 
wicker,  cane,  osier,  bamboo  or  rattan;  (7) 
side  rails  for  beds  made  of  metal  if  sold 
separately  from  the  headboard  and 
footboard;  and  (8)  bedroom  furniture  in 
which  bentwood  parts  predominate.'" 
Imports  of  subject  merchandise  are 
classified  under  statistical  category 
9403.50.9040  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  as  "wooden  *  *  *  beds" 
and  under  statistical  category 
9403.50.9080  of  the  HTSUS  as  "oUier 
*   *   *  wooden  furniture  of  a  kind  used 
in  the  bedroom."' In  addition,  wooden 
headboards  for  beds,  wooden  footboards 
for  beds,  wooden  side  rails  for  beds,  and 
wooden  canopies  for  beds  may  also  be 
entered  under  statistical  category 
9403.50,9040  of  the  HTSUS  as  "parts  of 
wood"  and  framed  glass  mirrors  may 
also  be  entered  under  statistical  category 
7009.92.5000  of  tile  HTSUS  as  "glass 
mirrors  *  *  *  fi-amed."  This 
investigation  covers  all  wooden 
bedroom  fumitizre  meeting  the  above 
description,  regardless  of  tariff 
classification.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Domestic  Like  Product 

Pursuant  to  Section  771(10)  of  the 
Tariff  Act  of  1930.  as  amended  ("the 


or  above  the  doors  or  interior  behind  the  doors), 
shelves,  and/or  garment  rods  or  other  apparatus  for 
storing  clothes.  Bedroom  armoires  may  also  be  used 
to  hold  television  receivers  and/or  other  audio- 
visual entertainment  systems. 

'°As  used  herein,  bentwood  means  solid  wood 
made  pliable.  Bentwood  is  wood  that  is  brought  to 
a  curved  shape  by  bending  it  while  made  pliable    ' 
with  moist  heat  or  other  agency,  and  then  set  by 
cooling  or  drying.  See  Customs'  Headquarters' 
Ruling  Letter  043859,  dated  may  17. 1976. 
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Act")  and  the  Petitioners,  the  product 
that  is,  "like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with  the  article  subject  to  investigation" 
is  wooden  bedroom  furniture. 

Detennination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination  be  based  on  whether  a 
minimum  percentage  of  the  relevant 
industry  supports  the  petition.  A 
petition  meets  this  requirement  if  the 
domestic  producers  or  workers  who 
support  the  petition  account  for:  (i)  At 
least  25  percent  of  the  total  production 
of  the  domestic  like  product;  and  (ii) 
more  than  50  percent  of  the  production 
of  the  domestic  like  product  produced 
by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition.  Moreover,  section 
732(c)(4)(D)  of  the  Act  provides  that,  if 
the  petition  does  not  establish  support 
of  domestic  producers  or  workers 
accounting  for  more  than  50  percent  of 
the  total  production  of  the  domestic  like 
product,  the  Deftartment  shall:  (i)  Poll 
the  indu^ry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition,  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method  to 
poll  the  industry. 

Request  for  Information 

Because  the  Petition  has  not 
established  that  domestic  producers  or 
workers  accounting  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  Uke  product  support  the 
petition,  we  must  "poll  or  otherwise 
determine  industry  support  for  the 
pietition  by  the  industry." 

In  accordance  with  section 
732(c)(4)(D)  of  the  Act  and  in  order  to 
determine  whether  the  petition 
establishes  support  of  domestic 
producers  or  workers  accoimting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
we  are  hereby  requesting  that  all 
domestic  producer/manufacturers  of  the 
wooden  bedroom  furniture  submit  to 
the  Department  a  response  to  the 
questions  in  Appendix  I  of  this  notice. 

Filing  Requirements 

Given  the  very  short  period  in  which 
we  must  determine  industry  support. 


the  numb  sr  of  potential  responses,  and 
the  fact  tl  at  industry  support  may  not 
be  re-exaj  ained  after  initiation,  we  are 
waiving  t  le  filing  requirements  set  forth 
in  19  CFH  351.303  for  certain  parties 
submittiiK  information  on  industry 
support.  This  waiver  of  the  filing 
requirements  vnl\  not  apply  to:  1)  the 
submission  of  documents  that  are  not  in 
response  to  the  information  requested  in 
this  notioe  or  2)  parties  that  are  familiar 
with  the  conduct  of  antidiunping  and 
coimtervtiling  proceedings  through 
prior  involvement  in  such  proceedings 
[e.g.,  parties  represented  by  law  firms 
that  are  involved  in  other  AD/CVD 
cases). 

This  liiii ted  waiver  is  applicable  only 
imtil  November  26,  2003.  the  deadline 
for  submitting  the  information  requested 
in  this  notice.  This  waiver  is  intended 
to  expedite  the  receipt  of  information 
that  is  essential  to  our  analysis  of 
industry  support  by  providing 
informal  on  on  the  production  of  the 
domestic  like  product  by  petitioning 
and  non-  jetitioning  companies.  By 
avoiding  delays  in  the  receipt  of  such 
informat  on,  we  will  have  more  time  to 
analyze  i  whether  the  statutory 
requireni  ents  concerning  industry 
support  i  or  the  above-referenced 
petitions  have  been  met. 

All  pai  ties  submitting  any 
informat  on  must  include  the  following 
statement  in  their  response:  "I,  (name 
and  titled ,  currently  employed  by 
(person),  certify  that  (1)  I  have  read  the 
attached  submission,  and  (2)  based  on 
the  infor  nation  made  available  to  me  by 
(person),  I  have  no  reason  to  believe  that 
this  subi  lission  contains  any  material 
misrepre  sentation  or  omission  of  fact." 
All  infottnation  received  by  the 
Department  will  be  treated  as  business 
proprietary  information  as  outlined  in 
jations  (19  CFR  351.304-306), 
lerwise  noted.  Please  note  that 
ly  names  will  be  treated  as 
iformation.  In  addition,  note 
isiness  proprietary  documents 
I  by  the  Department  in  response 
)tice  will  be  served  to  those 
Is  with  access  to  business 

information  under  the 
rative  Protective  Order 
("APO"J.  All  public  documents  may  be 
made  available  to  those  parties  on  the 
public  SI  srvice  list.  The  APO  service  lists 
and  the  Dublic  service  lists  are  available 
on  Impc  rt  Administration's  Web  site: 
http://ia  .ita.doc.gov. 

Infom  Lation  submitted  to  the 
Departs  ent  in  response  to  this  notice 


our  regt 
unless  ot 
all  comT 
public 
that  all 
receiver 
to  this  nil 
individi 
propriet 
Admini^ 


should  be  faxed  to  the  following 
number:  202-482-9089.  Furthermore, 
all  such  information  will  be  placed  on 
the  official  record  of  the  proceeding. 
Responses  to  this  notice  are  due  no  later 
than  November  26,  2003.  Responses 
after  this  date  may  not  be  reviewed  by 
the  Department  and  therefore,  not 
included  in  the  analysis. 

Extension  of  Time 

Section  732(c)(l)(A)(ii)  of  the  Act 
provides  that  within  20  days  of  the 
filing  of  an  antidiimping  duty  petition, 
the  Department  will  determine,  inter 
alia,  whether  the  petition  has  been  filed 
by  or  on  behalf  of  the  U.S.  industry 
producing  the  domestic  like  product. 
Section  732(c)(1)(B)  provides  that  the 
deadline  for  the  initiation  determination 
can  be  extended  by  20  days  in  any  case 
in  which  the  Department  must  "poll  or 
otherwise  determine  support  for  the 
petition  by  the  industry  *   *   *." 

We  will  require  additional 
information  from  the  petitioners  and  the 
domestic  producers  of  wooden  bedroom 
furniture  in  order  to  make  oxu- 
determination  regarding  industry 
support  and/or  time  to  analyze  the 
petitioners'  responses  to  oui  requests  for 
information.  See  Memorandum  to 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  Import  Administration, 
Group  HI  from  Edward  C.  Yang,  Office 
Director.  AD/CVD  Enforcement  HI, 
Office  DC,  regarding  Antidumping  Duty 
Petition  on  Wooden  Bedroom  Furniture 
from  the  People's  Republic  of  China: 
Extension  of  Deadline  for  Determining 
Industry  Support,  dated  November  13, 
2003.  Therefore,  it  is  necessary  to 
extend  the  deadline  for  decision  on 
initiation  for  a  period  not  to  exceed  40 
days  from  the  filing  of  the  petition.  As 
a  result,  the  initiation  determination  is 
due  no  later  than  December  10,  2003. 

International  Trade  Commission 
Notification 

Because  the  Department  has  extended 
the  deadline  of  the  initiation 
determination,  the  Department  will 
contact  the  Commission  and  will  make 
this  extension  notice  available  to  the 
Conunission. 

Dated:  November  19, 2003. 
Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  ID. 
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APPENDIX  I 

PETITION  ON  WOODEN  BEDROOM  FURNITURE  FROM  THE 
PEOPLE'S  REPUBLIC  OF  CHINA 

ALL  OF  THE  INFORMATION  YOU  PROVIDE  ON  THIS  SHEET  WILL  BE  ENTERED  ON 

THE  RECORD  OF  THIS  INVESTIGATION  AS  BUSINESS  PROPRIETARY  INFORMATION 

WITH  THE  EXCEPTION  OF  THE  COMPANY  N^MF 

L         Please  provide  the  following  information  about  your  company: 


Company  Name 


Name  and  Title  of  the  Company 
President,  Director  or  Manager 


Your  Name  and  Title 


Business  Address 


Phone  Number 


Facsimile  Number 


E-Mail  Address 


2. 


Please  check  all  that  apply  to  describe  the  business  activities  of  your  company: 


U.S.  Manufacturer/Producer  of  Wooden  Bedroom  Furniture' 


U.S.  Importer  of  Chinese  Wooden  Bedroom  Furniture 


U.S.  Distributor  or  U.S.  Reseller  of  Wooden  Bedroom  Furniture 


Other  Wooden  Bedroom  Furniture  activities  in  the  United  States 
(Please  Explain) 


If  you  ARE  NOT  a  U.S.  manufacturer/producer  (Le,,  you  are  an  importer,  distributor,  or 
reseller  only)  of  wooden  bedroom  furniture  based  on  your  response  to  question  2  above, 
please  $TQP  HERE  and  SEND  this  response  to  Import  Administration.  If  you  ARE  a  ' 
U.S.  manufacturer/producer  of  wooden  bedroom  furniture,  please  continue  to  question 

#4. 


"  A  U.S.  manufacturer/producer  is  a  manufacturer/producer  with  production  facilities  in 
the  Umted  States  during  January  2002-December  2002. 
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"Please  provide  the  following  information 


Company 


Your  company  (name): 


Related  Company  1  (name): 


Related  Company  2  (name): 


U.S.  Dollar  Sales 
Value  of  Wooden 
Bedroom  Furniture 
Produced  in  the 
United  States  and 
Sold  during  Jan 
2002-Dec  2002'2 


U.S.  Dollar  Sales 
Value  of  Wooden 
Bedroom  Furniture 
Imp<Hted  fipom 
China  and  Sold 
during  Jan  2002- 
Dec  2002" 


Does  your  company  or  your  oelated  companies  have  any  relationships,  ownerships 
(including  partial  ownership^,  joint-venture  agreements,  etc.,  with  Chinese  producers, 
manufacturers  or  exporters  of  wooden  bedroom  furniture.  If  so,  please  list  the  companies 
with  whom  you  are  related  a^d  the  nature  of  diat  relationship. 

Yes 


Chinese  Coni  lany  Name(s)_ 
Nature  of  Relj  itidnship 


No 


6. 


Does  your  company  (please 
we  will  presume  that  you 


ijote  that  if  you  do  not  select  one  of  the  following  options, 
no  opinion): 


ha\e 


A. 
B. 
C. 


Support  this  pjetition? 
Oppose  this 
Have  no  i 


opmi  on 


12 


Please  report  the  total  U.S. 


petition? 

9 


I  lollar  sales  value  of  your  sales  of  all  woodoi  bedroom 
furniture  produced  in  the  United  State^  as  sold  out  the  door  to  all  your  customers  during  January 
2002-December  2002.  I 

"  Please  rqx>rt  the  total  U.S.  floUar  sales  value  of  your  sales  of  all  imported  wooden 
-    bedroom  furniture  from  China  as  sold  out  the  door  from  your  U.S.  location  and  as  sold  by  direct 
shipment  from  C^hina  (inclusive  of  all  ifreight  expenses  to  the  United  States)  to  all  your  customers 
during  January  2002-December  2002. 
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[FR  Doc.  03-29419  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  3510-OS-C 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  inatrument 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  202  JO.  Applications  may  be      "^^ 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  03-050. 

Applicant:  San  Diego  State 
University,  5500  Campanile  Drive,  San 
Diego,  CA  92182-4614. 

Instrument:  Electron  Microscope, 
Model  Tecnai  &!  12  TWIN. 

Manufacturer:  FEI  Company,  The 
Netherlands. 

Intended  Use:  The  instrument  is 
intended  to  be  used  for  research 
purposes  in  the  following  areas: 

(1)  Phytoflagellates  of  the  Salton  Sea. 

(2)  Structure  and  function  of 
mitochondria. 

(3)  Analysis  of  contractile  protein 
function  through  ultrastructural 
analysis. 

(4)  Enviromnental  adaptions  in  fish. 

(5)  Stress-induced  coral  mortality. 

(6)  Visualization  of  recombinant 
intermediates  by  Cryo-TEM. 

Minor  research  uses  by  students 
include: 

(1)  New  thermoacidophilic  organisms 
from  hot  springs. 

(2)  Signal  transduction  of  the  stress 
response  in  the  heart. 

(3)  Molecular  genetic  analysis  of 
neuromuscular  system  function  in 
Drosophila  melangoaste. 

(4)  Physiology  of  fish  gill  and  their 
response  to  parasatism; 

(5)  Analysis  and  subcellular 
localization  of  putative  sphingolipid 
signaling  molecules  in  skeletal  and 
cardiac  muscle. 


Application  accepted  by 
Commissioner  of  Customs:  October  20 
2003. 

Gerald  A.  Zerdy, 

Progmm  Manager,  Statutory  Import  Progmms 
Staff. 

[FR  Doc.  03-29307  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-839] 

Preliminary  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Expedited  Reviews:  Certain  Softwood 
Lumber  Products  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  expedited  reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting 
expedited  reviews  of  the  countervailing 
duty  order  on  certain  softwood  lumber 
products  from  Canada  for  the  period 
April  1,  2000  through  March  31,  2001. 
This  notice  includes  the  preliminary 
results  for  16  companies.  For  all  16 
companies  we  applied  the  Group  2 
methodology.  See  the  "Methodology" 
section  below  for  details.  For 
information  on  estimated  net  subsidies, 
see  the  "Preliminary  Results  of 
Reviews"  section  of  this  notice.  If  the 
final  results  remain  the  same  as  these 
preliminary  results  of  reviews,  we  will 
instruct  the  U.S.  Customs  and  Border 
Protection  (CBP)  to  amend  the  cash 
deposit  rate  for  each  reviewed  company 
as  detailed  in  the  "Preliminary  Results 
of  Reviews"  section  of  this  notice. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

The  Department  is  also  rescinding 
expedited  reviews  of  five  companies. 
See  the  "Partial  Rescission"  section 
below  for  details. 

EFFECTIVE  DATE:  November  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Moore  or  Cindy  Lai 
Robinson,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3692  or  (202) 482-3797. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  May  22,  2002,  the  Department 
published  in  the  Federal  Register  its 


amended  final  affirmative 
countervailing  duty  determination  and 
countervailing  duty  order  on  certain 
softwood  lumber  products  (subject 
merchandise)  from  Canada  (67  FR 
36070),  as  corrected.  67  FR  37775  (May 
30,  2002)  (Amended  Final 
Determination).  On  July  17.  2002,  the 
Department  pubhshed  the  Notice  of 
Initiation  of  Expedited  Reviews  of  the 
Countervailing  Duty  Order:  Certain 
Softwood  Lumber  Products  From 
Canada,  67  FR  46955  (July  17.  2002) 
[Notice  of  Initiation/Round  1),  which 
covered  73  companies  that  filed 
complete  and  timely  review 
applications.  On  September  20,  2002, 
the  Department  published  the  Notice  of 
Initiation  of  Expedited  Reviews  of  the 
Countervailing  Duty  Order:  Certain 
Softwood  Lumber  Products  from 
Canada,  67  FR  59252  (September  20. 
2002)  (Notice  of  Initiation/Round  2). 
which  covered  31  additional  companies: 
This  notice  included  23  companies  that 
had  corrected  their  applications  as  well 
as  eight  companies  whose  requests  were 
received  after  the  initial  application 
deadline  for  reasons  outside  the 
requesters'  control. 

As  explained  in  the  Notice  of 
Initiation/Round  1.  we  segregated  the  73 
Round  1  applicants  into  two  groups. 
Group  1  consists  of  45  companies  which 
obtain  the  majority  of  their  wood  (over 
50  percent  of  their  inputs)  from  the 
United  States,  the  Maritime  Provinces, 
Canadian  private  lands,  and  Canadian 
companies  excluded  bom  the  order,  and 
companies  that  source  less  than  a 
majority  of  their  wood  from  these 
sources  and  do  not  have  tenure.  Qroup 
2  inchides  28  companies  that  have 
tenure  contracts  and  source  less  than  a 
majority  of  their  wood  from  these 
sources.  Of  the  31  companies  in  Round 
2,  we  similarly  segregated  23  companies 
into  Group  1  and  eight  companies  into 
Group  2. 

With  respect  to  the  Group  1 
companies,  on  August  14,  2002,  the 
Department  issued  a  notice  of 
preliminary  results  covering  18 
companies.  See  Preliminary  Results  of 
Countervailing  Duty  Expedited  Reviews: 
Certain  Softwood  Lumber  Products  from 
Canada.  67  FR  52945  (August  14,  2002) 
[August  Preliminary  Results).  On 
November  5,  2002,  the  Department 
issued  a  notice  of  final  results  for  13  of 
the  18  companies  covered  in  the  August 
Preliminary  results.  Of  the  five 
remaining  companies,  two  companies 
requested  an  analysis  of  whether  they 
benefitted  from  subsidies  bestowed  on 
their  inputs  and  we  deferred  a  notice  of 
final  results  for  the  other  three 
companies  to  allow  interested  parties  to 
comment  on  the  verification  reports.  See 
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Final  Results  and  Partial  Rescission  of 
Countervailing  duty  Expedited  Reviews: 
Certain  Softwood  Lumber  Products  from 
Canada,  67  FR  67388  (November  5, 
2002)  [November  Final  Results).  A 
notice  of  final  results  for  these  three 
companies  was  issued  on  May  7,  2003. 
See  Final  Results  of  Countervailing  duty 
Expedited  Reviews:  Certain  Softwood 
Uunber  Products  from  Canada,  68  FR 
24436  (May  7,  2003)  [May  Final 
Results). 

In  addition,  on  May  8,  2003,  the 
Department  published  another  notice  of 
pr^iminary  results  for  28  Group  1 
companies  (14  in  Round  1  and  14  in 
Round  2).  See  Preliminary  Results  and 
Partial  Rescission  of  Countervailing 
Duty  Expedited  Reviews:  Certain- 
Softwood  Lumber  Products  from 
Canada.  68  FR  24717  (Maj  8,  2003) 
[May  Preliminary  Results).  Companies 
that  requested  an  analysis  of  whether 
they  benefitted  from  subsidies  bestowed 
on  their  inputs,  acquired  in  arm's  length 
transactions,  were  not  included  in  the 
preliminary^ results  notice.  The 
Department  also  addressed  outstanding 
methodological  issues  related  to  Group 
1  companies.  See  May  Preliminary 
results. 

This  notice  includes  the  preliminary 
results  for  16  Group  2  companies  (13  in 
Round  1  and  three  in  Roimd  2).  We  are 
not  including  in  this  notice  any  of  the 
following  15  Group  2  companies  that 
requested  an  analysis  of  whether  they 
benefitted  from  subsidies  bestowed  on 
their  inputs.  They  are:  Apollo  Forest 
Products  Ltd.,  Aspen  Planers  Ltd., 
Downie  Timber  Ltd.,  Dimkley  Lumber 
Ltd.,  Gorman  Bros.  Lumber  Ltd., 
Liskeard  Lumber  Ltd.,  Mill  &  Timber 
Products  Ltd.,  North  Enderby  Timber 
Ltd.,  Riverside  Forest  Products  Ltd., 
Selkirk  Specialty  Wood  Ltd.,  Slocan 
Forest  Products  Ltd.,  Tembec  Inc.,  Tolko 
Industries  Ltd.,  and  Uphill  Wood 
Supply  Inc.  (the  above  companies  are  in 
Round  1),  and  Bridgeside  Hilga  Forest 
Industries  Ltd.  (which  is  in  Roimd  2). 

Furthermore,  this  preliminary  results 
do  not  include  the  following  three 
Group  2  companies:  Jackpine 
Engineered  Wood  Products  Inc.  and 
Jackpine  Forest  Products  Ltd.  (in  Round 
1),  and  9027-7971  Quebec  Inc.  (in 
Round  2),  because  the  reviews  of  these 
three  companies  have  been  rescinded  in 
an  earlier  notice  [See  May  Preliminary 
results). 

We  received  various  comments  fix>m 
interested  parties  subsequent  to  the 
Department's  Initiation/Round  1, 
August  Preliminary  Results,  Initiation/ 
Round  2,  and  the  November  Final 
Result.  All  general  methodological 
issues  related  to  both  Group  1  and 
Group  2,  and  company-specific  issues 


pertainin  ;  to  Group  1  companies  have 
been  add  essed  in  the  notices  of  Group 
I's  prelin  inary  results  and  final  results. 
See  Augu  it  PreHminary  Results, 
Novembe  ■  Final  Result,  "Issues  and 
Decision  vlemorandiun"  dated 
concurrei  itly  with  the  November  Final 
Results  n  ttice.  May  Preliminary  Results, 
MayFina  Results,  and  the  "Issues  and 
Decision  Memorandum"  dated 
concurrei  itly  with  the  May  Final  Results 
notice.  In  this  preliminary  results 
notice,  we  are  addressing  only 
petitionets'  and  respondents'  comments 
concemii  ig  the  Group  2  companies 
covered  i  i  these  results. 

Partial  R  scission 

We  did  not  receive  any  responses 
from  Soioh  East  Forest  Products  Ltd. 
(South  East  Forest),  a  respondent  in 
Roimd  2. 1  We  contacted  a  South  East 
Forest  cojnpany  official  who  confirmed 
that  the  dompany  will  no  longer 
participa  e  in  these  expedited  reviews. 
See  Depa  rtment's  March  31,  2003, 
memorai  dum  to  the  file  regarding 
Expedite  1  Reviews  in  the  Countervailing 
Duty  Ore  er  on  Softwood  Lumber  from 
Canada  [  [>1 22-839),  which  is  on  file  in 
room  B-<  ^99  of  the  Central  Records  Unit 
of  the  Mj  in  Commerce  Building  (CRU). 
Because  >outh  East  Forest  did  not 
provide  me  necessary  information,  we 
are  not  a  tie  to  proceed  with  an 
expedite  1  review  of  this  company. 
Therefor  s,  we  are  rescinding  the 
expedite  1  review  for  South  East  Forest. 

On  Ap  ril  14,  2003,  Teal  Cedar 
Products  Ltd.,  another  respondent  in 
Round  2  withdrew  its  request  for 
review.  \  ^est  Eraser  Mills  Ltd.,  a 
respond(  nt  in  Round  1 ,  also  withdrew 
its  reque  ft  for  an  expedited  review  on 
June  12,  2003.  Therefore,  we  are 
rescindi]  ig  the  expedited  review  for  Teal 
Cedar  Pr  iducts  Ltd.  and  West  Eraser 
Mills  Lt( . 

In  add  ,tion,  Lukwa  Mills  Ltd. 
(Lukwa).  another  Round  2  company,  did 
not  resp(  tnd  to  our  supplemental 
question  aaire.  We  contacted  the  general 
manager  of  the  company  who  told  us 
that  Luk  va  is  shutting  down  and  there 
is  no  sta  f  to  work  on  the  response. 
Becaiise  Lukwa  did  not  provide  the 
necessaiy  information,  we  are  also 
unable  t^  proceed  with  an  expedited 
review  c  f  this  company.  Therefore,  we 
are  resci  ading  the  expedited  review  for 
Lukwa.  >ee  Department's  May  6,  2003, 
memora  idum  to  the  file  regarding 
ExpediU  fd  Reviews  in  the  Countervailing 
Duty  Or  ier  on  Softwood  Lumber  from 
Canada  IC-122-839).  which  is  on  file  in 
CRU. 

Finall  ^  the  Department  is  also 
rescindi  ig  a  Group  1  company. 
Kootena  <f  Innovate  Wood  Inc. 


(Kootenay),  which  initially  indicated  a 
possible  cross-ownership  with  a  Group 
2  company,  Kalesnikoff  Lumber  Co.  Ltd. 
(Kalesnikofi).  The  Department  did  not 
include  Kootenay  in  the  May 
Preliminary  Results.  Rather,  it 
postponed  the  analysis  of  Kootenay 
imtil  these  preliminary  results  for  Group 
2  companies  so  a  consolidated  subsidy 
rate  for  Kootenay  and  Kalesnikoff  could 
be  calculated.  See  May  Preliminary 
Results. 

However,  during  the  Group  2 
expedited  review,  Kalesnikoff  stated 
that  it  is  not  cross-owned  with 
Kootenay.  After  further  analysis  we 
have  determined  that  cross-ownership 
between  Kootenay  and  Kalesnikoff  does 
not  exist.  Additionally,  Kootenay  stated 
in  its  application  and  later  confirmed  in 
a  supplemental  questionnaire  response 
that  it  did  not  have  any  sales  of  subject 
merchandise  to  the  United  States  during 
the  POR.  In  accordance  with  the 
Department's  practice,  companies  that 
did  not  ship  subject  merchandise  during 
the  period  covered  by  the  investigation 
or  administrative  review  are  not  eligible 
to  participate  in  that  segment  of  the 
proceeding.  See,  e.g..  Final  Results  and 
Partial  Rescission  of  Countervailing 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  from  the  Republic 
of  Korea  (68  FR  13267;  March  19,  2002). 
Moreover,  the  application  to  request  an 
expedited  review  specifically  listed 
exports  of  subject  merchandise  to  the 
United  States  during  the  POR  as  one  of 
the  eligibility  requirements.  Because 
there  is  no  information  on  the  record 
indicating  that  Kootenay  exported 
subject  merchandise  to  the  United 
States  during  the  POR,  we  are 
rescinding  the  expedited  review  with 
respect  to  Kootenay. 

Companies  Reporting  Cross<Ownership 

The  following  companies  reported 
that  they  are  cross-ov\med  with  other 
companies  that  produce  and/or 
jnanufactvire  subject  merchandise: 
Canadian  Forest  Products  Ltd.  (Canfor) 
reported  that  it  is  cross-owned  with 
Lakeland  Mills  Ltd.  (Lakeland),  and  the 
Pas  Liunber  Company  Ltd.  (The  Pas); 
Greenwood  Forest  Products  Ltd. 
(Greenwood)  reported  that  it  is  cross- 
ovraed  with  GFP  Enterprise  Ltd.  (GFP); 
Commonwealth  Plywood  Co.  Ltd. 
(Commonwealth)  reported  that  it  is 
cross-ovtmed  with  ihiee  companies  that 
produce  and/or  maniifacture  subject 
merchandise:  Las  Entreprises  Atias 
(1985)  Inc.,  Bois  Clo-Val  Inc.,  and  the 
W.C.  Edwards  Company  Ltd.;  Shawood 
Liunber  Inc.  (Shawood)  and  Lukwa 
reported  that  the  two  companies  joinUy 
cross-own  a  logging  company;  R.  Fryer 
Forest  Products  Ltd.  (Fryer)  reported 
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that  it  is  cross-owned  with  a  holding 
company;  C.  Cambie  Cedar  Products 
(Cambie)  reported  that  it  is  cross-owned 
with  an  inactive  shell  company; 
Kootenay  reported  that  it  was  cross- 
owned  with  Kalesnikoff;  and  Selkirk 
Specialty  Wood  Ltd.  (Selkirk)  reported 
that  it  is  cross-owned  with  one  of  its 
suppliers. 

Regarding  Canfor's  reporting  of  cross- 
ownership  with  Lakeland  and  The  Pas. 
Canfor  i  states  that  in  the  preliminary 
^  and  final  determinatiotis  for  the 
antidumping  investigation  of  softwood 
lumber,  the  Department  collapsed 
Lakeland,  and  The  Pas  with  Canfor. 
Further,  in  two  subsequent 
supplemental  responses  ^  Canfor 
reported  that  its  investment  level,  board 
of  directors  representation,  and 
management  involvement  with  respect 
to  Lakeland  and  The  Pas  is  absolutely 
equal  to  that  of  the  two  additional 
investors  who  are  also  equal 
shareholders,  with  Canfor,  of  Lakeland 
and  The  Pas.  Thus,  Canfor  owns  and 
controls  one-third  of  the  voting  shares 
in  Lakeland  and  The  Pas. 

Specifically,  under  19  CFR 
351.525(b)(6)(vi),  cross-ownership  exists 
between  two  or  more  corporations 
where  one  corporation  can  use  or  direct 
the  individual  assets  of  the  other 
corporation(s)  in  essentially  the  same 
ways  it  can  use  its  own  assets. 
Normally,  this  standard  will  be  met 
where  there  is  a  majority  voting 
ownership  interest  between  two 
corporations  or  through  common 
ownership  of  two  (or  more)  corporations 
(see  19  CFR  351.525(b)(6)(vi)).  In  the 
instant  case.  Canfor  is  not  able  to  use 
Lakeland  and  The  Pas  as  it  would  its 
own  assets,  nor  does  Canfor  control  a 
majority  voting  ownership  interest  in 
either  company.  Broad  corporate 
business  decisions  regarding  Lakeland 
and  The  Pas  are  made  by  three  equal 
"corporate"  investment  entities  of 
which  Canfor  is  one.  Finally,  as  Canfor 
has  reported  in  its  May  and  June 
supplementals,  neither  Canfor  nor  any 
of  the  one-third  investment  partners  are 
involved  in  the  day-to-day  operations  of 
Lakeland  and  The  Pas.  Therefore,  we 
preliminarily  determine  that  the  level  of 
Canfor's  investment  and  management 
control  of  Lakeland  and  The  Pas  is  not 
sufficient  to  consider  the  three 
companies  cross-owned  under  19  CFR 
351.525(b)(6)(vi).  Thus,  with  respect  to 
Canfor,  Lakeland  and  The  Pas,  because 


'  See  Canfor's  March  31 .  2003  expedited  review 
questionnaire  response  at  page  4. 

2  See  Canfors  May  27,  2003  expedited  review 
supplemental  response  (May  supplemental)  at  page 
1  and  Canfor's  June  16,  2003  expedited  review 
supplemental  response  (June  supplemental)  at 
pages  1  through  4. 


we  determine  that  cross-ownership  does 
not  exist,  we  have  applied  the  Group  2 
methodology  to  these  companies 
separately.  See  company-specific 
analysis  memorandum  for  further 
details. 

Greenwood  reported  that  it  was 
affiliated  and  cross-owned  with  GFP  in 
its  March  28,  2003  questionnaire 
response.  It  stated  that  the  two 
companies  shared  a  senior  management 
position,  but  that  each  company  had  its 
own  asset  base,  which  is  not  shared.  In 
its  April  29,  2003  and  May  16,  2003 
supplemental  questionnaire  responses. 
Greenwood  confirmed  that  there  was  no 
controlling  interest  between  the  two 
companies.  Therefore,  we  preliminarily 
determine  that  Greenwood  and  GFP  are 
not  crossed-owned  under  19  CFR 
351.525{b)(6)(vi). 

Kootenay  reported  that  it  was 
affiliated  and  shared  cross-ownership 
with  Kalesnikoff  in  its  February  18, 
2003  questioimaire  response. 
Kalesnikoff,  however,  reported  that  it 
was  not  crossed-owned  with  any  other 
company  during  the  POR  in  its  March 
20,  2003  questionnaire  response.  We 
sent  supplemental  questionnaires  to 
both  companies  with  regard  to  the  cross- 
ownership  between  the  two  companies. 
Both  Kootenay  and  Kalesnikoff 
responded  that,  while  the  owners  of  the 
two  companies  are  affiliated,  neither 
company  held  any  shares  of  the  other 
company,  nor  did  they  share  members 
of  a  board  of  directors  or  management 
staff.3  Accordingly,  we  preliminarily 
determine  that  Kalesnikoff  and 
Kootenay  are  not  crossed-owned  under 
19  CFR  351.525(b)(6)(vi).  Therefore,  in 
these  preliminary  results  we  are 
rescinding  the  expedited  review  with 
respect  to  Kootenay  (see  "Partial 
Rescission"  section  above  for  further 
discussion).  Further,  we  have  applied 
the  Group  2  calculation  methodology  to 
Kalesnikoff  for  determining  its  level  of 
subsidy  benefit. 

Selkirk  reported  that  it  is  cross-owned 
with  another  lumber  producer.  That 
producer  requested  the  Department  to 
calculate  a  separate  CVD  rate  for  its 
company  using  the  arm's  length 
methodology.  On  this  basis,  we 
determine  that  it  is  necessary  to 
postpone  the  calculation  of  an 
individual,  separate  rate  for  Selkirk 
until  the  analysis  has  been  completed 
for  Selkirk's  cross-owned  company. 
Accordingly,  we  will  combine  the 
results  of  Selkirk  and  its  cross-owned 


'See  KalesnikofTs  May  12.  2003  supplemental 
questionnaire  response  at  pages  1  through  2. 
Kootenays  May  16.  2003  supplemental 
questionnaire  response  at  pages  1  through  2.  and 
Kootenays  May  22,  2003  supplemental 
questionnaire  response  at  page  2. 


company  in  the  results  calculated 
subsequent  to  these  preliminary  results. 
Finally,  for  these  preliminary  results, 
in  those  instances  in  which  we 
determined  that  cross-ownership 
existed  between  companies  during  the 
POR,  such  as  in  the  case  of 
Commonwealth,  we  calculated  the 
consolidated  benefit  for  cross-owned 
companies  in  accordance  with  19  CFR 
351.525fb)(6).  Specifically,  for  cross- 
owned  companies  that  are  all  in  Group 
2  and  had  harvesting  operations  during 
the  POR,  we  calculated  the  consolidated 
benefit  using  the  Group  2  methodology 
as  described  below  in  the 
"Methodology"  section.  We  then 
divided  the  total  consolidated  benefit  by 
the  entity's  consolidated  sales  (scope 
and  non-scope  softwood  lumber 
products,  net  of  resales,  and  softwood 
lumber  by-products)  to  obtain  the 
consolidated  net  subsidy  rate. 

Shawood  indicated  that  it  did  not 
harvest  timber  during  the  POR.  Instead, 
it  purchased  its  log  inputs  from  a  joint- 
owned  logging  company  it  created  with 
Lukwa.  Shawood  and  Lukwa  each  own 
fifty  percent  of  the  logging  company.  As 
stated  above,  under  19  CIT? 
351.525(b)(6){iv),  the  cross-ownership 
standard  is  normally  met  where  there  is 
a  majority  voting  ownership  interest 
between  two  corporations  or  through 
common  ownership  of  two  (or  more) 
corporations.  Because  Shawood  does 
not  have  a  majority  interest  in  the 
logging  company,  we  preliminary  find 
that  the  two  companies  are  not  cross- 
owned  within  the  meaning  of  19  CFR 
351.525(b)(6){iv).  Accordingly,  to 
calculate  the  coimtervailable  benefit,  we 
multiplied  the  volume  of  the  logs  and 
lumber  that  Shawood  purchased  by  the 
amount  of  the  provincial  imit  benefit - 
calculated  in  the  imderlying 
investigation. 

With  respect  to  Fryer,  which  is  cross- 
owned  with  a  holding  company,  and 
Cambie,  whose  cross-owned  company  is 
an  inactive  shell  company,  we  applied 
the  Group  2  methodology  to  the 
companies  themselves,  but  not  to  their 
cross-owned  companies.  See  company- 
specific  analysis  memorandum  for 
further  details. 

Companies  Addressed  in  These 
Preliminary  Results 

This  notice  includes  the  preliminary 
results  of  review  for  the  following  13 
Group  2,  Round  1  companies: 
Cambie  Gedar  Products  Ltd 
Canadian  Forest  Products  Ltd 
Commonwealth  Plywood  Co.  Ltd. 
E.  Tremblay  et  fils  Itee 
Federated  Co-operatives  Ltd 
Greenwood  Forest  Products  Ltd. 
Kalesnikoff  Lumber  Co.  Ltd. 
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Kenora  Forest  Products  Ltd. 
Lakeland  Mills  Ltd. 
Lulumco  Ina. 

R.  Fryer  Forest  Products  Ltd. 
Terminal  Forest  Products  Ltd. 
The  Pas  Lumber  Company  Ltd. 

These  preliminary  results  also  include 
the  preliminary  results  of  review  for  the 
following  three  Group  2,  Round  2 
companies: 
Shawood  Lumber  Inc. 
St.  Jean  Lumber  (1984)  Ltd. 
Wynndel  Box  &  Ltmiber  Co.  Ltd. 

In  addition,  these  preliminary  results 
include  the  recision  for  one  company  in 
Group  2,  Round  1,  three  companies  in 
Group  2,  Round  2,  and  one  company  in 
Group  l,Roimdl. 
Kootenay  Innovate  Wood  Inc. 
Lukwa  Mills  Ltd. 
South  East  Forest  Products  Ltd. 
Teal  Cedar  Products  Ltd. 
West  Fraser  Mills  Ltd. 

Scope  of  the  Reviews 

The  products  covered  by  this  order 
are. softwood  lumber,  flooring  and 
siding  (softwood  limiber  products). 
Softwood  lumber  products  include  all 
products  classified  under  headings 
4407.1000,  4409.1010,  4409.1090,  and 
4409.1020,  respectively,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  and  any 
softwood  lumber,  flooring  and  siding 
described  below.  These  softwood 
lumber  products  include: 

(1)  Coniferous  wood,  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  ftnger-jointed.  of 
a  thickness  exceeding  six  millimeters; 

(2)  Coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed; 

(3)  Other  coniferous  wood  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
v-jointed,  beaded,  molded,  rounded  or 
the  Uke)  along  any  of  its  edges  or  faces 
(other  than  wood  moldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

(4)  Coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled]  continuously 
shaped  (tongued,  grooved,  rabbeted, 
chamfered,  v-jointed,  beaded,  molded, 
roimded  or  the  like)  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 


purposes ,  the  written  description  of  the 
merchan  iise  subject  to  this  order  is 
dispositi  .^e. 

As  spe  :ifically  stated  in  the  Issues 
and  Decision  Memorandum 
accompanying  the  Notice  of  Final 
Determii  ation  of  Sales  at  Less  Than 
Fair  Vah  e:  Certain  Softwood  Lumber 
Products  from  Canada  (67  FR  15539; 
April  2, !  002)  (see  comment  53,  item  D, 
page  116  and  comment  57,  item  B-7, 
page  126  ,  available  at  http:// 
www.ia.i  a.doc.gov,  drilled  and  notched 
lumber  a  id  angle  cut  lumber  are 
covered  )y  the  scope  of  this  order. 

The  fo  lowing  softwood  lumber 
products  are  excluded  from  the  scope  of 
this  orde  r  provided  they  meet  the 
specifiec  requirements  detailed  below: 

(1)  Str  ngers  (pallet  components  used 
for  runni  rs):  Jf  they  have  at  least  two 
notches  i  m  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommi  )date  forklift  blades,  properly 
•classifie(   under  HTSUS  4421.90.98.40. 

(2)  Bo:  -spring  frame  kits:  If  they 
contain  i  he  following  wooden  pieces — 
two  side  rails,  two  end  (or  top]  rails  and 
varying  i  lumbers  of  slats.  The  side  rails 
and  the  i  ind  rails  should  be  radius-cut 
at  both  e  ads.  The  kits  should  be 
individu  ally  packaged,  they  should 
contain  Ihe  exact  number  of  wooden 
components  needed  to  make  a  particular 
box  spri  jg  frame,  with  no  further 
processi  ig  required.  None  of  the 
compon  ints  exceeds  1"  in  actual 
thicknes  s  or  83"  in  length. 

(3)  Ra  iius-cut  box-spring-frame 
compon  ints,  not  exceeding  1"  in  actual 
thicknes  s  or  83"  in  length,  ready  for 
assembl  r  without  further  processing. 
The  rad:  us  cuts  must  be  present  on  both 
ends  of  he  boards  and  must  be 
substani  ial  cuts  so  as  to  completely 
round  oi  le  corner. 

(4)  Fe,  ice  pickets  requiring  no  further 
processi  tig  and  properly  classified 
under  H  TSUS  heading  4421.90.70, 1"  or 
less  in  a::tual  thickness,  up  to  8"  wide, 
6'  or  lesi ;  in  length,  and  have  finials  or 
decorati  ve  cuttings  that  clearly  identify 
them  as  fence  pickets.  In  the  case  of 
dog-ear«  d  fence  pickets,  the  corners  of 
the  boai  ds  should  be  cut  off  so  as  to 
remove  pieces  of  wood  in  the  shape  of 
isoscele  i  right  angle  triangles  with  sides 
measuri  ng  %  inch  or  more. 

(5)  U.  S.  origin  lumber  shipped  to 
Canada  for  minor  processing  and 
importe  d  into  the  United  States,  is 
exclude  d  from  the  scope  of  this  order  if 
the  following  conditions  are  met:  (1)  the 
processing  occurring  in  Canada  is 
limited  to  kiln-drying,  planing  to  create 
smooth'  to-size  board,  and  sanding,  and 
(2)  if  thi !  importer  establishes  to  CBP's 
satisfaciion  that  the  liunber  is  of  U.S. 
origin. 


(6)  Softwood  lumber  products 
contained  in  single  family  home 
packages  or  kits,*  regardless  of  tariff 
classification,  are  excluded  from  the 
scope  of  this  order  if  the  importer 
certifies  to  items  6  A,  B,  C,  D,  and 
requirement  6  E  is  met: 

A.  The  imported  home  package  or  kit 
constitutes  a  full  package  of  the  number 
of  wooden  pieces  specified  in  the  plan, 
design  or  blueprint  necessary  to 
produce  a  home  of  at  least  700  square 
feet  produced  to  a  specified  plan,  design 
or  blueprint; 

B.  The  package  or  kit  must  contain  all 
necessary  internal  and  external  doors 
and  windows,  nails,  screws,  glue,  sub 
floor,  sheathing,  beams,  posts, 
connectors,  and  if  included  in  the 
purchase  contract,  decking,  trim, 
drywall  and  roof  shingles  specified  in 
the  plan,  design  or  blueprint. 

C.  Prior  to  importation,  the  package  or 
kit  must  be  sold  to  a  retailer  of  complete 
home  packages  or  kits  piusuant  to  a 
valid  purchase  contract  referencing  the 
particular  home  design  plan  or 
blueprint,  and  signed  by  a  customer  not 
affiliated  with  the  importer; 

D.  Softwood  lumber  products  entered 
as  part  of  a  single  family  home  package 
or  kit,  whether  in  a  single  entry  or 
multiple  entries  on  multiple  days,  will 
be  used  solely  for  the  construction  of 
the  single  family  home  specified  by  the 
home  design  matching  the  entry. 

E.  For  each  entry,  the  following 
docvmientation  must  be  retained  by  the 
importer  and  made  available  to  the  CBP 
upon  request: 

i.  A  copy  of  the  appropriate  home 
design,  plan,  or  blueprint  matching  the 
entry; 

ii.  A  purchase  contract  from  a  retailer 
of  home  kits  or  packages  signed  by  a 
customer  not  affiliated  with  the 
importer; 

iii.  Aiisting  of  inventory  of  all  parts 
of  the  package  or  kit  being  entered  that 
conforms  to  the  home  design  package 
being  entered; 

iv.  In  the  case  of  multiple  shipments 
on  the  same  contract,  all  items  listed  in 
E(iii)  which  are  included  in  the  present 
shipment  shall  be  identified  as  well. 

Lumber  products  that  the  CBP  may 
classify  as  stringers,  radius  cut  box- 
spring-frame  components,  and  fence 
pickets,  not  conforming  to  the  above 
requirements,  as  well  as  truss 
components,  pallet  components,  and 
door  and  vdndow  fi^me  parts,  are 


^To  ensure  administrability,  we  clarified  the 
language  of  exclusion  number  6  to  require  an 
importer  certification  and  to  permit  single  or 
multiple  entries  on  multiple  days  as  well  as 
instructing  importers  to  retain  and  make  available 
for  inspection  specific  documentation  in  support  of 
each  entiyr 
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covered  under  the  scope  of  this  order 
and  may  be  classified  under  HTSUS 
subheadings  4418.90.45.90  , 
4421.90.70.40,  and  4421.90.97.40. 

Finally,  as  clarified  throughout  the 
course  of  the  investigation,  3ie 
following  products,  previously 
identified  as  Group  A,  remain  outside 
the  scope  of  this  order.  They  are: 

1.  Trusses  and  truss  kits,  properly 
classified  under  HTSUS  4418.90; 

2. 1-joist  beams; 

3.  Assembled  box  spring  fi-ames; 

4.  Pallets  and  pallet  kits,  properly 
classified  under  HTSUS  4415.20; 

5.  Garage  doors; 

6.  Edge-glued  wood,  properly 
classified  under  HTSUS  item 
4421.90.98.40; 

7.  Properly  classified  complete  door 
frames; 

8.  Properly  classified  complete 
window  frames; 

9.  Properly  classified  furniture. 

In  addition,  this  scope  language  has 
been  further  clarified  to  now  specify 
that  air  softwood  lumber  products 
entered  from  Canada  claiming  non- 
subject  status  based  on  U.S.  coimtry  of 
origin  will  be  treated  as  non-subject 
U.S. -origin  merchandise  under  the 
countervailing  duty  order,  provided  that 
these  softwood  lumber  products  meet 
the  following  condition:  Upon  entry,  the 
importer,  exporter,  Canadian  processor 
and/or  original  U.S.  producer  establish 
to  CBP's  satisfaction  that  the  softwood 
lumber  entered  and  dociunented  as 
U.S.-origin  softwood  lumber  was  first 
produced  in  the  United  States  as  a 
lumber  product  satisfying  the  physical 
parameters  of  the  softwood  lumber 
scope.5  The  presumption  of  non-subject 
status  can,  however,  be  rebutted  by 
evidence  demonstrating  that  the 
merchandise  was  substantially 
transformed  in  Canada. 

Methodology 

A.  Stumpage  Programs 

These  preliminary  results  include 
companies  that  source  less  than  a 
majority  of  their  wood  (less  than  50 
percent  of  their  inputs)  from  the  United 
States,  the  Maritime  Provinces, 
Canadian  private  lands,  and/or 
Canadian  companies  excluded  from  the 
order,  and  have  acquired  Crown  timber 
through  their  own  tenure  contracts.  We 
have  included  in  our  subsidy 
calculations  only  harvested  softwood 
sawlogs  processed  by  the  firm's 
sawmills.  We  calculated  company- 


specific  rates  as  follows:  To  obtain  the 
company-specific  stimipage  benefit  for 
logs  harvested  under  a  company's  own 
tenure,  we  first  calculated,  on  a  species- 
specific  basis,  an  average  unit  benefit 
from  "Crown  land  harvesting"  by 
dividing  the  stumpage  fees  each 
company  paid  by  the  total  quantity 
harvested  fitim  Crown  land  to  obtain  the 
stumpage  price.  The  resulting  unit 
stumpage  price  was  adjusted  by  the 
conipany-specific  unit  tenure  costs  to 
derive  an  adjusted  stumpage  price  for 
each  species."  The  adjusted  species- 
specific  stumpage  price  then  was 
compared  to  the  appropriate  benchmark 
for  that  province  to  determine  the 
species-specific  benefit  per-unit,  which 
was  multiplied  by  the  harvest  volume '' 
for  each  species  to  obtain  the  total 
species-specific  benefit.  Species-specific 
benefits  were  summed  up  to  derive  the 
total  benefit  from  Crown  land 
harvesting.  For  all  wood  inputs  (logs 
and  lumber)  from  other  subsidized 
soiu-ces,  we  applied  the  same 
methodology  used  in  Group  1:  We 
calculated  the  benefit  by  multiplying 
the  quantity  piuchased  by  the  province- 
specific  stumpage  benefit  amount 
calculated  in  the  underlying 
investigation  (i.e.,  the  average  per-unit 
differential  between  the  calculated 
adjusted  stumpage  fee  for  the  relevant 
province  and  the  appropriate 
benchmark  for  that  province).  Also  see 
Notice  of  Final  Affirmative 
Countervailing  Duty  Determination  and 
Final  Negative  Critical  Circumstances 
Determination:  Certain  Softwood 
Lumber  Products  From  Canada  (Final 
Determination),  67  FR  15545  (April  2, 
2002),  and  Issues  and  Decision 
Memorandum:  Final  Results  of  the 
Countervailing  Duty  Investigation  of 
Certain  Softwood  Lumber  Products  from 
Canada  (Investigation  Decision  Memo). 

We  then  divided  the  combined 
stumpage  benefit  resulting  from 
harvesting  imder  a  company's  own 
teniu^  and  from  purchases  of  logs  and 
limiber  through  other  subsidized 
sources  by  the  appropriate  value  of  the 
company's  sales  (scope  and  non-scopp 
softwood  lumber  products,  net  of 
resales,  and  softwood  Imnber  by- 
products) to  determine  the  company's 
estimated  subsidy  rate  from  stumpage 
and  then  added  any  benefit  from  other 
programs  to  obtain  the  net  subsidy  rate 
for  the  company. 

As  indicated  in  the  Notice  of 
Initiation/Round  1,  we  have  not 


=  See  the  scope  clarification  message  (#  3034202), 
dated  February  3,  2003,  to  the  CSP,  regarding 
treatment  of  U.S.  origin  lumber  on  file  in  the 
Central  Records  Unit,  Room  B-099  of  the  main 
Commerce  Building. 


^  These  cost  adjustments  were  limited  to  those 
granted  in  the  underlying  investigation. 

'Certain  companies  reported  that  certain 
harvested  softwood  sawlogs  were  not  used  in 
lumber  production.  These  were  excluded  from  our 
calculations. 


attributed  a  benefit  to  (1)  logs  or  lumber 
acquired  from  the  Maritime  Provinces, 
(2)  logs  or  lumber  of  U.S.  origin,  (3) 
liunber  produced  by  companies 
excluded  in  the  investigation,  and  (4) 
logs  from  Canadian  private  land.  See  67 
FR  46955,  46957.  Furthermore,  we  are 
not  including  logs  which  the  companies 
claim  to  have  acquired  and  resold 
without  any  processing  in  our  subsidy 
rate  calculations.  In  addition,  we  are 
also  not  including  in  our  subsidy 
calculations  lumber  purchased  and 
resold  without  any  further 
manufacturing. 

Other  Programs 

In  the  miderlying  investigation,  the 
Department  determined  that  the 
province  of  British  Columbia  provided    ■- 
countervailable  benefits  under  the 
Forest  Renewal  program  and  the  Job 
Protection  program,  while  the  province 
of  Quebec  provided  countervailable 
benefits  luider  the  Private  Forest 
Development  Program  (PFDP).  loans 
issued  by  Investment  Quebec,  lending 
under  Article  28  of  the  Society  for  the 
Industrial  Development  of  Quebec  (SDI), 
and  loans  issues  by  the  Society  for  the 
Recuperation  and  Development  of 
Quebec  Forests  (Rexfor).  Based  upon 
our  decision  in  the  imderljring 
investigation,  the  Department  requested 
information  from  companies  regarding 
the  use  of  these  programs. 

Kalesnikoff  was  the  only  one  that 
reported  using  one  of  such  program,  the 
Forest  Renewal  program.  However. 
Kalesnikoff  reported  that  it  did  not 
receive  any  grants  or  loans  under  this 
program  during  the  POR;  rather  it  acted 
as  a  delivery  agent  for  silviculture  and 
resource  inventory  activities. 
Kalesnikoff  was  reimbiu-sed  for  non- 
profit activities  on  behalf  of  the  Forest 
Renewal  Program  for  the  administration 
and  overhead  costs  incurred  in 
delivering  this  program  to  the  Province. 
On  this  basis,  we  preliminarily  find  that 
Kalesnikoff  did  not  receive 
countervailable  benefits  under  this 
program.  No  other  company  reported 
using  any  of  the  British  Columbia  or 
Quebec  programs  during  the  POR. 

Analysis  of  Conuiients  Received 

Comment  1 :  Whether  Timber  Sale 
Licenses  Should  Be  Considered  as 
Tenure  Agreements  and  Cambie  Cedar 
Products  Ltd.  Should  Be  in  Group  2 

Cambie  Cedar  Products  Ltd.  (Cambie) 
asserts  that  there  are  several  kinds  of 
tenure  arrangements  in  British 
Columbia  which  are  considered  both 
short-term  agreements  and  long-term 
agreements.  Cambie  ai^es  that  Timber 
Sale  Licenses  cannot  be  described  as 


65884 


tenure  agreements  because  they  are 
awarded  to  the  sealed  tender  bidder 
with  the  highest  bonus  bid  through  a 
Market  Pricing  System.  Moreover, 
Cambie  argues  that  the  small  companies 
that  hold  only  Section  20  Timber  Sale 
Licenses  conduct  their  business  in  a 
way  that  closely  approximates  a  £ree 
market  system  in  the  acquisition  of 
timber.  Therefore,  they  are  the  least 
likely  to  benefit  from  the  set  stumpage 
rates  which  are  favorably  applied  to 
large  tenure  holders  under  Tree  Farm 
Licenses  and  Forest  Licenses.  As  a 
result  of  these  differences  between 
Timber  Sale  Licenses  and  teniire 
agreements,  Cambie  argues  that  Timber 
Sale  Licenses  should  not  be  considered 
"tenure"  for  purposes  of  categorizing 
applicants  into  Group  1  or  Group  2  for 
puiposes  of  these  expedited  reviews. 

Cambie  also  argues  that  a  distinction 
should  be  made  between  companies  that 
had  harvesting  contracts  during  the 
POR,  and  those  that  actually  harvested 
crown  timber  pursuant  to  harvesting 
rights  that  existed  during  the  POR.  In     - 
the  instant  case,  Cambie  reported  that  it 
obtained  a  one  year  Timber  Sale  License 
with  respect  to  certain  crown  timber  in 
British  Columbia  during  the  POR. 
However,  Cambie  also  reported  that  it 
did  not  harvest  any  Crown  timber' 
during  the  POR  and  provided 
certifications  from  the  province  of 
British  Colvunbia  to  support  this  claim. 
Therefore,  Cambie  concludes  that  its 
company  should  be  classified  imder 
Group  1(b),  "companies  that  source  less 
than  a  majority  of  their  wood  from  the 
United  States,  Maritime  Provinces, 
Canadian  private  lands,  and/or 
Canadian  companies  excluded  from  the 
order  and  have  not  acquired  Crown 
timber  through  their  own  tenure 
contracts  during  the  POR."  Thus, 
Cambie  argues  that  the  actual  harvesting 
of  Crown  timber,  rather  than  the 
existence  of  harvesting  rights  should 
govern  whether  a  company  is 
categorized  within  Group  1  or  Group  2. 
Based  on  these  arguments,  Cambie 
contends  that  it  should  be  considered  a 
Group  1(b)  company  or  alternatively, 
classified  within  Group  2.  Cambie 
argues  that  if  the  Department 
determines  that  Cambie  should  be 
classified  as  a  Group  2  company,  it 
should  be  considered  and  analyzed  first 
among  that  group  because  its  data  is  not 
very  complex. 

Petitioners  contest  Gamble's  request 
that  companies  with  Section  20  Timber 
Sale  Licenses  should  be  reviewed  using 
the  Gfoup  1  methodology  for  several 
reasons.  According  to  petitioners, 
Section  20  sales  are  far  below  market 
value  .as  recognized  by  the  Department 
in  the  Final  Detennination.  Petitioners 
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assert  tha  t  to  the  extent  that  these 
licenses  Exceed  British  Columbia 
administered  stumpage  rates  generally 
paid,  they  would  be  reflected  within  the 
Department's  subsidy  calculations. 
Moreovet,  petitioners  argue  that  as  a 
tenure  holder,  Cambie  should  be  subject 
to  the  cakulation  methodology  of  Group 
2,  irresp*  ctive  as  to  whether  or  not  it 
harvestei  crown  timber  during  the  POR. 

Departmi  int's  Position 

Record  evidence  indicates  that 
Cambie  aid  not  harvest  Crown  timber 
during  tqe  POR.  Therefore,  questions 
surroun(|ing  how  the  Department 
should  calculate  benefits  stemming  from 
Crown  harvest  operations  are  moot. 
Accordingly,  since  Cambie  has 
indicatea  that  it  has  no  countervailable 
log  harvests,  we  derived  the  benefit 
attributa|>le  to  Cambie's  purchases  of 
countervailable  log  and  lumber  inputs 
using  thd  approach,  effectively  the 
Group  I  tiethodology,  described  in  the 
"Methodlology"  section  of  this  notice. 

Comment  2:  Whether  Harvested  Crown 
Logs  NoiEntering  the  Respondent's  Mill 
Should  Be  Excluded 

Canfoi  argues  that  harvested  Crown 
logs  that  do  not  enter  Canfor's  mill 
should  qot  be  included  in  the 
calculation.  Additionally,  Canfor  states 
that  the  :ash  deposit  rate  should  reflect 
the  actui  J  subsidy  benefit  it  received  on 
the  logs  t  harvested  for  its  lumber 
product  on. 

Accor  iing  to  petitioners,  Canfor  has 
suggeste  i  changes  to  the  investigation 
methodc  logy  and  the  exclusion 
method<>logy.  Petitioners  assert  that 
Canfor's!  contention  that  a  stumpage 
benefit  should  be  calculated  only  on  the 
volmne  Df  crown  logs  that  were 
manufaqtured  into  lumber  is  not 
consistent  with  the  statute.  Petitioners 
argue  thbt  a  benefit  has  been  conferred 
when  a  company  pays  less  for  goods 
than  it  would  have  paid  absent  the 
government  subsidy  program.  Thus, 
petitioners  assert  that  Canfor  receives  a 
countervailable  subsidy  benefit  when  it 
harvests  timber  at  below-market  prices. 

Department's  Position 

With  Inspect  to  harvested  Crown  logs 
that  do  ^ot  enter  a  lumber  producer's 
mill,  w0  agree  with  Canfor.  We  note  that 
to  do  ot^ierwise  would  be  inconsistent 
with  out  approach  in  the  imderlying 
investimtion.  See,  the  "Numerator 
Issues'^ection  of  the  Investigation 
Decisjofi  Memo  in  which  we  stated  that 
we  wer*  not  deviating  from  the 
approadh  used  in  Limiber  III,  "*  *  * 
because  the  stiunpage  benefit  that  we 
are  caloilating  is  that  which  is  received 
by  liunier  producers  which  purchase 


the  subsidized  stumpage  *  *  *  the 
subsidy  is  properly  attributed  to  the 
value  of  the  lumber  products  produced 
from  that  input  *  *  *"  See  also  the 
"Denominator  Issues"  section  of  the 
Investigation  Decision  Memo  in  which 
the  Department  stated  that  it  was  only 
including  in  the  denominators  those 
sales  which  were  the  result  of  the 
lumber  manufacturing  process. 

Comment  3:  Whether  a  Single, 
Provincial  Unit-Benefit  Should  Be 
Applied  to  Purchased  Logs  and  Lumber 

Canfor  argues  that  the  Department 
should  calculate  a  benefit  for 
countervailable  log  and  lumber 
purchases  using  a  species/regional 
specific  benefit  rale  (as  opposed  to  the 
single  province  specific  unit  benefit  rate 
used  in  our  prior  expedited  review 
notices — e.g..  Notice  of  Initiation/Round 
1.  Canfor  argues  that,  while  the 
calculation  methodology  for  purchases 
of  logs  and  limiber  was  used  in  the 
exclusion  process  in  the  investigation  as 
well  as  prior  expedited  review 
determinations,  the  methodology  is 
distortive  in  provinces,  such  as  British 
Columbia,  where  there  are  a  variety  of 
species  groups  and  a  wide  disparity  in 
stumpage  fees  among  the  species.  For 
example,  Canfor  points  out  that  the 
majority  of  logs  and  lumber  harvested 
and  acquired  in  Manitoba,  Ontario,  and 
Quebec  fell  into  the  spruce,  pine,  fir 
(SPF)  category  and,  thus,  the  single, 
unit-benefit  rate  applied  to  purchased 
logs  and  lumber  during  the  exclusion 
and  expedited  review  process  was 
almost  identical  to  the  SPF-specific 
stumpage  rate  for  those  provinces. 
However,  they  contend  that  in  the  case 
of  British  Coliunbia,  the  application  of 
a  single,  unit-benefit  to  the  purchases  of 
logs  and  luimber  overstates  the  benefit 
for  certain,  less  expensive,  species  of 
logs  and  lumber  acquired  by  the 
company.  They  further  argue  that  the 
application  of  a  single,  unit-benefit  to 
the  purchases  of  logs  and  lumber  fails 
to  account  for  the  real  price  differences 
that  exist  between  logs  and  lumber 
acquired  in  the  coastal  and  interior 
regions  of  the  Province. 

According  to  Canfor,  companies  can 
easily  identify  and  quantify  the  volumes 
of  logs  and  lumber  purchased  by  source, 
province,  geographic  area  in  British 
Columbia,  and  species  pmY:hased, 
because  they  maintain  the  records  for 
this  information.  Thus,  Canfor  argues 
that  the  Department  should  apply  its 
suggested  methodology  for  purchased 
logs  and  limiber  and  calculate  the 
subsidy  based  on  species-specific  and 
region-specific  benefit  rate. 

With  respect  to  Canfor's  argimient 
that  the  Department's  approach  to 
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purchases  of  countervailable  logs  and 
lumber  is  distortive  in  the  case  of 
companies  with  operations  in  British 
Columbia,  petitioners  object  to  Canfor's 
suggestion,  that  the  company  provide 
data  on  the  volume  of  lumber  and  logs 
purchased  by  province  and  species. 
Petitioners  are  opposed  to  this 
argument,  because  the  information  has 
not  been  verified.  Moreover,  Canfor's 
proposed  methodology  would  result  in 
special  treatment  that  would  not  be 
applicable  to  other  companies  in  the 
expedited  review.  Petitioners  assert  that 
the  Department's  methodology  should 
be  consistent  for  all  companies. 
Therefore,  petitioners  contend  if  the 
Department  accepts  Canfor's  proposed 
methodology,  it  must  require  the  same 
information  from  all  compianies  and 
apply  the  methodology  consistently. 

Department's  Position 

We  disagree  with  Canfor  on  these 
points.  As  explained  above,  these 
expedited  reviews  are  predicated  on  the 
consistent  application  to  all  companies 
of  a  streamlined  methodology  which 
adheres,  as  closely  as  possible,  to  the 
methodology  utilized  in  the  imderlying 
investigation. 

Comment  4:  Whether  Benefit  From 
Resold  Lumber  Should  Be  Included  in 
Reseller's  Company-Specific  Calculation 

Canfor  contends  that  resold  lumber 
transactions  should  be  excluded  from 
the  nimierator  and  the  denominator  in 
the  Department's  company-specific  rate 
calculations.  According  to  Canfor,  a 
company  may  purchase  lumber  and 
resell  it  without  ever  taking  possession 
of  it.  They  contend  that,  for  CBP 
pmposes,  the  cash  deposit  rate  applied 
to  these  entries  would  be  that  applicable 
to  the  manufacturer  (i.e.,  either  the 
manufacturer's  company-specific  rate  or 
the  country-wide  rate  found  in  the 
investigation).  Canfor  argues  that 
including  a  benefit  from  such  resales  in 
the  reseller's  company-specific 
calculation  is  inappropriate  as  the 
reseller's  rate  will  not  be  applied  to 
such  lumber.  Likewise,  the  sales  value 
of  such  lumber  resales  should  not  be 
included  in  the  denominator  for  the 


reseller.  Canfor  concludes  that  only  in 
cases  where  a  company  pimJiases  and 
remanufacturers  it,  is  it  appropriate  to 
calculate  a  stimipage  benefit  on  the 
remanufactured  lumber  sold  by  that 
company  and  io  include  the  sales  value 
of  the  remanufactxu^  lumber  in  the 
denominator  of  its  subsidy  rate 
calculation. 

Department's  Position 

With  respect  to  resold  limiber,  we 
agree  with  Canfor  that  these  transactions 
should  not  be  included  in  the  nimierator 
or  the  denominator  of  the  company's 
calculations.  As  explained  in  the 
"Preliminary  Results  of  Review"  section 
of  the  May  Preliminary  Results,  in 
instances  involving  n^ales  activity,  we 
required  information  from  all  of  the 
reseller's  suppliers  in  order  to  calculate 
an  individual  net  subsidy  rate  for  those 
resales  activities,  hi  the  case  of  Canfor, 
it  did  not  provide  any  information 
regarding  the  suppliers  of  the 
merchandise  that  it  resold.  Therefore, 
consistent  with  the  May  Preliminary 
Results,  we  will  calculate  net  subsidy 
rates  for  only  lumber  that  Canfor  has 
produced  and  exported  to  the  United 
States.  See  id.  at  the  "Preliminary 
Results  of  Review"  section.  Further, 
with  respect  to  lumber  that  Canfor 
resold  without  any  further  processing  or 
manufacturing,  we  will  instruct  the  CBP 
to  apply  the  company-specific  rate 
applicable  to  the  manufacturer  of  the 
resold  lumber.  If  no  company-specific 
rate  was  calculated  for  the  manufacturer 
of  the  resold  liunber,  then  we  will 
instruct  the  CBP  to  apply  the  country- 
wide rate. 

Comment  5:  Whether  Shawood  Lumber 
Inc.  's  Reporting  on  Affiliation  Is 
Consistent 

Petitioners  contend  that  Shawood 
Lumber  Inc.  (Shawood)  has  inconsistent 
reporting  between  its  exclusion  request 
and  the  expedited  review.  Specifically, 
petitioners  state  that  Shawood  reported 
an  affiliated  company  in  its  exclusion 
request.  However,  in  the  expedited 
review,  it  did  not  report  any  affiliated 
companies.  Moreover,  in  the  company 
exclusion  process,  Shawood  reported 


that  it  had  received  government 
assistance  during  the  POI,  but  did  not 
report  government  assistance  in  the 
expedited  review  process. 

Department's  Position 

We  disagree  with  petitioners.  With 
respect  to  whether  Shawood  reported 
affiliates  in  its  expedited  review 
application,  the  reporting 
methodologies  used  by  participating 
companies  difiered  between  the 
exclusion  process  and  the  expedited 
review  process.  In  the  exclusion 
process,  companies  signed  certifications 
regarding  their  affiliation  and  cross- 
ownership  status  that  were  based  on 
questionnaires  and  guidelines  compiled 
and  issued  by  the  Government  of 
Canada  (GOC).  See  the  GOC's  October 
29,  2001  submission.  In  contrast,  in  the 
expedited  reviews,  the  Department  has 
sent  questionnaires  directly  to  the 
participating  companies  that  contain 
specific  definitions  and  instructions 
regarding  the  issue  of  affiliation,  and 
cross-ownership,  as  well  as  on  other 
Federal  and  Provincial  programs. 
Therefore,  it  is  entirely  possible,  since 
different  authorities  issued  separate  and 
different  questionnaires,  that  some 
discrepancies  would  exist.  In  addition, 
Shawood  has  provided  detailed 
information  on  its  affiliated  logging 
company  in  its  original  and 
supplemental  questionnaire  responses 
in  the  current  proceeding. 

Verification 

In  accordance  with  782(i)(3)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
we  may  verify  information  submitted  by 
respondents  who  receive  a  de  minimis 
subsidy  rate,  prior  to  making  our  final 
determination. 

Preliminary  Results  of  Reviews 

In  accordance  with  19  CFR 
351.221(b)(4)(i).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
expedited  reviews.  For  the  period  April 
1,  2000  to  March  31,  2001,  we 
preliminarily  determine  the  net  subsidy 
to  be  as  follows: 


Net  subsidies— Producer/exporter 


Group  2,  Round  1  Companies: 

Cambie  Cedar  Products  Ltd 

Canadian  Forest  Products  Ltd  ... 
Commonwealtti  Plywood  Co.  Ltd 

E.  Tremblay  et  flls  Itee  

Federated  Co-operatives  Ltd  ..... 
Greenwood  Forest  Products  Ltd  , 
Kalesnikoff  Lumber  Co.  Ltd 


Net  subsidy 
rate  %  for 
stumpage  pro- 
grams 


Net  subsidy 
rate  %  for 
other  pro- 
grams 


14.59 

12.24 
2.89 
6.36 

28.55 
7.95 

12.10 


Total  net  sut>- 
sidy  rate 
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Net  subsidies— Producer/exi  torter 


Kenora  Forest  Products  Ltd 

t.akeiand  Mills  Ltd  

Lulumco  Inc 

R.  Fryer  Forest  Products  Ltd  

Terminal  Forest  Products  Ltd 

The  Pas  Lumtwr  Company  Ltd  .. 
Group  2,  Round  2  Companies: 

Shawood  Lumt)er  Inc  

_       St.  Jean  Lumtwr  (1984)  Ltd  

Wynndel  Box  &  Lumtier  Co.  Ltd 


To  the  extent  practicable,  the 
Department  will  issue  the  final  results 
of  these  reviews  30  days  after  the 
closing  of  the  public  comments.  If  the 
final  results  of  these  reviews  remain  the 
same  as  these  preliminary  results,  the 
Department  intends  to  instruct  the  CBP 
to  collect  cash  deposits  of  estimated 
countervailing  duties  in  the  amounts 
indicated  above  of  the  f.o.b.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  produced  and  exported  by 
the  reviewed  companies,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
reviews.  These  rates  will  not  apply  to 
merchandise  purchased  by  the  reviewed 
companies  and  exported  without  further 
processing. 

If,  in  the  final  results,  there  are 
producers/exporters  whose  final 
estimated  net  subsidy  rates  are  zero  or 
t/e  minimis,  they  will  be  excluded  from 
the  order.  Because,  in  the  Department's 
view,  there  is  no  relevant  difference  for 
purposes  of  the  de  minimis  rule 
between  expedited  reviews  of  orders 
resulting  from  investigations  conducted 
on  an  aggregate  basis  and  expedited 
reviews  of  orders  resulting  from 
investigations  conducted  on  a  company- 
specific  basis,  we  believe  it  is 
appropriate  in  these  reviews  to  treat  de 
minimis  rates,  one  percent  ad  valorem 
in  this  case,  in  accordance  with  section 
19  CFR  351.214(k){3)(iv)^ Therefore, 
after  the  issuance  of  its  final  results,  the 
Department  intends  to  instruct  CBP  to 
liquidate,  without  regard  to 
countervailing  duties,  all  outstanding 
shipments  of  the  subject  merchandise 
produced  and  exported  by  excluded 
companies. 

These  expedited  reviews  cover  only 
those  companies  that  we  have 
specifically  identified  as  qualifying  for 
expedited  reviews.  We  will  instruct  the 
CBP  to  continue  to  collect  cash  deposits 
for  all  non-reviewed  companies  atThe 
country-wideO  cash  deposit  rate 
established  in  the  investigation. 


Net  subsidy 
rate  %  for 
stumpage  pro- 
grams 


20.29 
8.85 
13.74 
20.53 
10.00 
7.45 

5.46 
33.27 
12.89 


Net  subsidy 
rate  %  for 
ottwr  pro- 
grams 


Total  net  sub- 
sidy rate 


Public  I  kimment 

Pursi  ant  to  19  CFR  351.224(b),  the 
Departi  lent  will  disclose  to  parties  to 
the  proi  :eeding  any  calculations 
perforn|ed  in  connection  with  these 
prelimi  aary  results  within  five  days 
after  thi  s  date  of  publication  of  this 
notice,  f'ursuant  to  19  CFR  351.309, 
interestted  parties  may  submit  written 
comme  its  in  response  to  these 
prelimi  nary  results.  Parties  who  submit 
argume  nt  in  this  proceeding  are 
request  3d  to  submit  with  the  argument: 
(1)  A  st  itement  of  the  issue,  and  (2)  a 
brief  su  mmary  of  the  argument.  Case 
and  ret  uttal  briefs  must  be  served  on 
interest  ed  parties  in  accordance  with  19 
CFR  351.303(f).  The  due  dates  for  the 
case  br  efs  will  be  announced  at  a  later 
date. 

Indi^  iduals  who  wish  to  request  a 
heaiini  must  submit  a  written  request 
within  14  days  of  the  publication  of  this 
notice  \n  the  Federal  Register  to  the 
Assistaht  Secretary  for  Import 
Admin  stration,  U.S.  Department  of 
Comm(  Tce,  Room  1870,  14th  Street  and 
Constit  iition  Avenue,  NW,  Washington, 
DC  202  30.  The  time,  date,  and  place  of 
the  hea  ring  will  be  announced  after  the 
Depart  nent  has  released  the  dates  of  the 
briefin  ;  schedule.  However,  any  party 
that  wi  nts  to  participate  in  a  hearing 
must  SI  ibmit  a  written  request  within 
the  tim  e  period  specified  above. 

Reqxj  ests  for  a  public  hearing  should 
contaiii:  (1)  The  party's  name,  address, 
and  tel  3phone  number;  (2)  the  number 
of  part  cipants;  and,  (3)  to  the  extent 
practic  able,  an  identification  of  the 
argiun(  ints  to  be  raised  at  the  hearing.  In 
additic  n,  ten  copies  of  the  business 
propri(  iteuy  version  and  six  copies  of  the 
non-pr  oprietary  version  of  the  case 
briefs  I  aust  be  submitted  to  the 
Assists  nt  Secretary. 

Repi  esentatives  of  parties  to  the 
procee  ling  may  request  disclosure  of 
proprii  (tary  information  imder 
administrative  protective  order  no  later 
than  it  days  after  the  representative's 
client  I  >r  employer  becomes  a  party  to 


the  proceeding,  but  in  no  event  later 
than  the  date  Qie  case  briefs,  under""19 
CFR  351.309(c)(ii),  are  due.  The 
Department  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  case 
or  rebuttal  briefs  in  the  final  results  of 
these  expedited  reviews.  The 
Department  will  ensure  that  interested 
parties  are  informed  of  the  briefing 
schedule. 

In  the  interests  of  giving  each 
respondent  an  informed  opportunity  to 
request  rescission  of  their  expedited 
review,  we  have  amended  the  timeline 
announced  in  the  application  form  to 
request  rescission  of  an  expedited 
review.  Requests  for  rescission  must  be 
received  by  the  Department  no  later 
than  30  days  after  the  date  of 
publication  of  the  preliminary  results  of 
the  relevant  expedited  review. 

These  expedited  reviews  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(i)(l)  of 
tlie  Act  (19  U.S.C.  1675(a)(1)  and  19 
U.S.C.  1677(f)(1). 

Dated:  November  17,  2003. 
James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration.^ 

[FR  Doc.  03-29308  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Announcement  of  meeting. 

SUMMARY:  The  APAC  will  have  a  closed 
meeting  on  December  10,  2003  at  the 
U.S.  Department  of  Conunerce  to 
discuss  U.S.-made  automotive  part  sales 
in  Japanese  and  other  Asian  markets. 
DATES:  December  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Misisco,  U.S.  Department  of 
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Commeice,  Room  4036,  Washington.  IX: 
20230,  telephone:  202-482-0554. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub. 
L.  105-261).  The  Committee:  (1)  Reports 
to  the  Secretary  of  Commerce  on 
barriers  to  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
weU  as  any  other  issues  with  respect  to 
which  the  Cormnittee  provides  advice 
pursuant  to  its  authorizing  legislaiton. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Coimsel  formally 
determined  on  November  18,  20G3, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  December  10th  meeting  of  the 
Committee  and  of  any  subcommittee 
thereof,  dealing  with  privileged  or 
confidential  commercial  information 
may  be  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  because 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C 
552b(c)(4)  and  (9)(B).  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  Room 
5317,  Main  Commerce. 

Dated:  November  19,  2003. 
Henry  Misisco, 

Director,  Office  of  Automotive  Affairs. 
(FRDoc.  03-29228  Filed  11-21-03;  8:45  am] 

BILLING  CODE  3S10-OR-M 


DEPARTMENT  OF  COMMERCE 

IntomatkMial  Trade  Administration 

North  American  Free-Trade 
Agreement,  Articie  1904;  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTK>N:  Notice  of  First  Request  for  Panel 
Review. 


SUMMARY:  On  November  12,  2003, 
Domex  Marketing,  Inc  (Domex),  L&M 
Companies,  Inc.  (L&M),  Nuchief  Sales. 
Inc.  (Nuchief).  Oneonta  Trading 
Corporation  (Oneonta),  PAC  Marketing 
International,  LLC.  (PAC).  Rainier  Fruit 
Company  (Rainier  Fruit)  and  Sage 
Marketing  LLC  (Sage)  filed  a  First 
Request  for  Panel  Review  with  the 
Mexican  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  coimtervailing  duty 
determination  made  by  the  Secretaria  de 
Economia,  respecting  Apples.  Table 
Apples  and  Their  Varieties  of  Red 
Delicious  and  Its  Mutations  and  Golden 
Delicious  Apples  from  the  United  States 
of  America.  This  determination  was 
published  in  the  Diario  Oficial  de  la 
Federacion  del,  on  October  21,  2003. 
The  NAFTA  Secretariat  has  assigned 
Case  Number  MEX-USA-2003-1 904-02 
to  this  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidxmiping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  detehnine  whether  it 
conforms  with  the  antidimiping  or 
coimtervailing  duty  law  of  tiie  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 


Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Mexican  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  November 
12,  2003,  requesting  panel  review  of  the 
final  determination  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  fihng  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  December  12,  2003); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
December  29,  2003);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  November  18,  2003. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  03-29309  Filed  11-21-03;  8:45  am] 

BILLING  CODE  3S10-GT-P 


i>EPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.O.lli803F] 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  will  hold 
meetings. 

DATES:  The  meetings  will  be  held  on 
December  17-18,  2003.  The  Council 
will  convene  on  Wednesday,  December 
17,  2003,  from  9  a.m.  to  5  p.m..  and  the 
Administrative  Committee  will  meet 
from  5:15  p.m.  to  6:15  p.m.  The  Council 
will  reconvene  on  Thursday,  December 
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18,  2003,  firom  9  a.m.  to  5  p.in., 
approximately. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Marriott  Frenchman's  Reef  Morning 
Star  Beach  Resort,  #&  Estate  Bakkeroe, 
St.  Thomas,  USVl  00802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Coimcil, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Pueiito  Rico  00918-1920, 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  114th  regular 
public  meeting  to  discuss  the  items 
contained  in  the  following  agenda: 

December  17th,  2003 

9  a.m.-5  p.m. 

Call  to  Order 

Adoption  of  Agenda 

Consideration  of  113th  Council  Meeting 
Verbatim  Minutes 

Executive  Director's  Report 

USA/UK  Virgin  Islands  Fishery  Issues 

Sustainable  Fisheries  Act  (SFA)  Draft 
Dociunent 

5:15  p.m.-6:15  p.m. 

Administrative  Committee  Meeting 

Advisory  Panel  (AP)/Scientific  and 
Statistical  Committee  (SSC)/Habitat 
Advisory  Panel  (HAP)  Membership 

Budget:  2002,  2003,  2004-5 

Pending  Travel  and  Contracts 

Other  Business  * 

December  18,  2003 

9  a.m. -5  p.m. 

Continuation  of  Discussion  SFA  Draft 
Document 

Administrative  Committee 
Recommendations 

December  17th,  2003 

Meetings  Attended  by  Council  Members 
and  Staff 

Other  Business 

Next  Council  Meeting 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues.  Although  non-emergency 
issues  not  contained  in  this  agenda  may 
come  before  this  group  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 


action  i  nder  section  305(c)  of  the 
Magnuj  on-Stevens  Fishery 
Consen  ation  and  Management  Act, 
provide  d  the  public  has  been  notified  of 
the  Cot  ncil's  intent  to  take  final  action 
to  addr(  sss  the  emergency. 

Special  Accommodations 

Thesi  I  meetings  are  physically 

lie  to  people  with  disabilities, 
mof e  information  or  request  for  sign 
interpretation  and/other 
aids,  please  contact  Mr. 
A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council 
FURTHER  INFORMATKm  CONTACT), 
5  days  prior  to  the  meeting  date. 
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(see  FOI I 
at  least 


Dated:  November  20,  2003. 

Richard  W.  Surdi, 

Acting  L  irector.  Office  of  Sustainable 
Fisherie. ;,  National  Marine  Fisheries  Service. 

(PR  Doc  E3-00390  Filed  11-21-03;  8:45  am] 

BILLING  C  30E  6717-01-P 


DEPARTMENT  OF  COMMERCE 

Nationil  Oceanic  and  Atmospheric 
Admlnlbtration 

[1.0. 111B03C] 

Gulf  ofJMexico  Fishery  Management 
Councl;  Public  Meeting 

AGENCY :  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmos]iheric  Administration  (NOAA), 
Comm«  rce. 
ACTION:  Notice  of  public  meeting. 


Fisher] 

High 
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SUMMAI  iy:  The  Gulf  of  Mexico  Fishery 
Managi  ment  Council  (Council)  will 
conven  b  a  public  meeting  of  the  Texas 
Habitat  Protection  Advisory  Panel  (AP). 
DATES:  The  AP  nieeting  is  scheduled  to 
begin  a :  9  a.m.  on  December  9,  2003  and 
will  co:  iclude  by  4  p.m. 
ADDRES  SES:  The  meeting  will  be  held  at 
the  Hoi  (by  Airport  Hilton,  8181  Airport 
Boulevu-d,  Houston,  TX  77061; 
telephcne:  713-645-3000. 

Council  address:  Gulf  of  Mexico 

Management  Council,  3018  U.S. 
301  North,  Suite  1000,  Tampa, 
9. 


wiiy 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Richari  Leard,  Senior  Fishery  Biologist, 
Gulf  oflMexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPL^ENTARY  INFORMATION:  At  this 
meeting,  the  Texas  Habitat  Protection 
AP  will  tentatively  discuss  the  U.S.  Fish 
and  wildlife  Service  (USFWS)  Bahia 
Grande  restoration  project,  the  Sabine- 
Nechea  waterway  deepening  project,  the 
mouth  (of  the  Colorado  River  project,  the 
possib  e  reopening  of  Parker's  Cut, 
ciirren  freshwater  inflow  issues  in 


Texas,  beneficial  uses  of  dredged 
material  in  Galveston  Bay,  and 
information  on  the  Harte  Research 
Institute. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  panel  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  panel  action  during  this  meeting. 
Panel  action  will  be  restricted  to  those 
issues  specifically  identified  in  the 
agenda  listed  as  available  by  this  notice. 

The  AP  is  composed  of  persons  fi'om 
recreational  and  commercial  fishing 
groups,  conservation  organizations, 
academia,  and  state  and  federal  resource 
agencies. 

The  Texas  Habitat  Protection  AP's 
principal  role  is  to  assist  the  Council  in 
attempting  to  maintain  optimum 
conditions  vnthin  the  habitat  and 
ecosystems  supporting  the  marine 
resources  of  the  Gulf  of  Mexico.  The 
Texas  Habitat  Protection  AP  serves  as  a 
first  alert  system  to  call  to  the  Council's 
attention  proposed  projects  being 
developed  and  other  activities  that  may 
adversely  impact  the  Gulf  marine 
fisheries  and  their  supporting 
ecosystems.  The  AP  may  also  provide 
advice  to  the  Coimcil  on  its  policies  and 
procedures  for  addressing 
environmental  affairs. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  2,  2003. 

Dated:  November  19,  2003. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  E3-O0368  Filed  11-21-03;  8:45  am) 
BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  111803E] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)^National  Oceanic  and 
^Atmospheric  Administration  (NOAA); 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 


Federal  Register./ Vol.  68,  No.  226 /Monday.  November  24.  2003 /Notices 


65889 


summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  Committee  in 
December,  2003.  Recommendations 
from  the  committee  will  be  brought  to 
the  hill  Council  for  formal  consideration 
and  action,  if  appropriate. 

DATES:  The  meeting  will  be  held  on 
Thursday.  December  11,  2003  at  9:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Peabody  Marriott,  8A  Centennial 
Drive,  Peabody,  MA  01960;  telephone: 
(978) 977-9700. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New  . 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The 

conmiittee  will  discuss  and  continue 
work  on  a  process  to  review  and 
integrate  the  results  of  cooperative 
research  into  the  management  process. 
It  will  also  work  on  developing  research 
priorities  for  2004  for  consideration  by 
the  Coimcil  and  the  NMFS  Regional 
Administrator. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  pubUc  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  November  19,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E3-00369  Filed  11-21-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  111703F] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Habitat  Committee  in  December,  2003  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ).  Recommendations  from  this 
group  will  be  brought  to  the  full  Council 
for  formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  be  held  on 
December  8,  2003,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Village  hm.  One  Beach  Street, 
Narragansett,  RI  02882;  telephone:  (401) 
783-6767.  Council  address:  New 
England  Fishery  Management  Council, 
50  Water  Street,  Mill  2,  Newburyport, 
MA  01950;  telephone:  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council. 
Requests  for  special  accommodations 
should  be  addressed  to  the  New 
England  Fishery  Management  Council, 
50  Water  Street,  Mill  2.  Newburyport, 
MA  01950.  telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
Habitat  Oversight  Committee  will 
discuss  the  upcoming  Omnibus  Habitat 
Amendment  including,  but  not  limited 
to,  the  review  of  the  Draft  Timeline, 
Draft  Notice  of  bitent.  Draft  Request  for 
Proposals  for  Habitat  Areas  of  Particular 
Concern  and  Dedicated  Habitat 
Research  Areas,  and  inclusion  of  the 
Draft  Habitat  Advisory  Panel  Process. 

The  meeting  will  also  include  a  recap 
of  Council  decisions  in  Amendment  10 
to  the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  and 
Amendment  13  to  the  Multispecies 
FMP.  In  addition,  the  Committee  will  be 
updated  on  the  status  of  the  American 
Oceans  Campaign  v.  Daley  lawsuit 
settlement  agreement  requirements  and 
any  NMFS  Essential  Fish  Habitat 
Consultations  of  particular  interest  to 
the  Council.  The  Committee  will  also  be 
updated  on  recent  Marine  Protected 
Area  (MPA)  work  by  the  formerly 
separate  MPA  Committee.  The  timeline 
for  development  of  a  Council  policy  on 


MPAs  will  be  developed.  Possible 
closed  session  for  the  discussion  and 
selection  of  habitat  advisory  panel. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible  ' 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  {see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  November  18,  2003. 
Richard  W.  Surdi. 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  E3-00385  Filed  11-21-03;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

tl.D.111703J] 

North  Pacific  Fishery  Management 
Council;  Notice  of  Public  Meeting 

AGENCY:  National  Marine  Fisheries     * 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conmierce. 

ACTION:  Meetings  of  the  North  Pacific 
Fishery  Management  Council  Fur  Sea 
Committee. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  Fur  Seal 
Committee  will  meet  December  11,  2003 
at  the  Anchorage  Hilton  Hotel. 
DATES:  The  meeting  is  scheduled 
December  11,  2003  at  6:30  p.m.  King 
Salmon  Room. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel.  500  W3rd  Avenue. 
Anchorage,  Alaska. 

Council  address:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Wilson.  Council  staff.  Phone:  907-271- 
2809. , 

SUPPLEMENTARY  INFORMATION: 
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Agenda 

(1)  Review  Committee's  Charge. 

(2)  Committee's  working  protocol. 

(3)  NMFS  approach  and  schedule  for 
the  draft  Environmental  hnpact 
Statement  on  renewing  Fur  Seal 
Subsistence  Harvest  Regulations. 

(4)  Presentation  of  Data  on  Status  of 
the  Bering  Sea  Fur  Seal  population. 

(5)  Presentation  on  groundfish  fishery 
harvest  in  the  Bering  Sea  Aleutian 
Islands  relative  to  fur  seal  foraging 
areas. 

(6)  Other  items  as  necessary. 
Although  non-emergency  issues  not 

contained  in  this  agenda  may  come 
before  this  Committee  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  diuing  this 
meeting.  Committee  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  die  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Committee's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  Npvember  18.  2003. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  E3-O0386  Filed  11-21-03;  8:45  am] 
BHJJNe  CODE  6717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  1117031] 

Nortti  Pacific  Fishery  Management 
Council;  Notice  of  PutHIc  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
'Atmospheric- Administration  (NOAA), 
Commerce. 

ACTION:  Meetings  of  the  North  Pacific 
Fishery  Management  Council  Joint 
Protocol  Conmiittee. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  Joint 
Protocol  Committee  of  the  Alaska  Board 
of  Fisheries  and  Council  will  meet  in 
December  2003,  in  Anchorage,  AK. 


DATES 

December 
ADORES)  ES; 
Avenue 
Anchor)  ge 


he  meeting  will  be  held  on 
8, 2003, 1-5  p.m. 
Hihon  Hotel,  500  W.  3rd 
Aspen/Spruce  Room, 
^e,AK. 
Count  il  address:  North  Pacific 
Fishery  Vlanagement  Coimcil,  605  W. 
,  Suite  306,  Anchorage,  AK 
252. 

INFORMATION  CONTACT:  Jane 
,  Council  staff.  Phone:  907- 


4th  Ave 

99501-: 

FOR 

DiCosinio 

271- 


FURFHERI 


-28(9 
SUPPLEI  ENTARY  INFORMATION: 

Agenda 

(1)  St(  lering  Committee 
recomm  sndations  for  managing  State 
ground!  sh  fisheries  if  Federal 
ground!  sh  fisheries  are  rationalized. 

(2)  Re  /lew  groundfish  proposals 
submitt  id  to  the  Board  of  Fisheries. 

(3)  Uj  date  on  Congressional  action  on 
pending  Council  action  (if  available). 

(4)  Ot  ler  business  as  necessary. 
Altho  jgh  non-emergency  issues  not 

contain  id  in  this  agenda  may  come 
before  t  lis  Committee  for  discussion, 
those  is  iues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting ,  Committee  action  will  be 
restrict(  d  to  those  issues  specifically 
listed  ir  this  notice  and  any  issues 
arising  i  ifter  publication  of  this  notice 
that  req  lire  emergency  action  under 
section  J05(c)  of  the  Magnuson-Stevens 
Act,  pr(  vided  the  public  has  been 
notified  of  the  Committee's  intent  to 
take  final  action  to  address  the 
emergeicy. 

SpeciailAccommodations 

ThesI  meetings  are  physically 
accessil  le  to  people  with  disabilities. 
Request  s  for  sign  language 
interpre  tation  or  other  auxiliary  aids 
-should  )e  directed  to  Gail  Bendixen  at 
907-27  -2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated;  November  18.  2003. 
Richard  W.  Surdi, 

Acting  L  kector,  Office  of  Sustainable 
Fisherie,  .  National  Marine  Fisheries  Service. 
[FR  Doc,  E3-O0387  Filed  11-21.-03;  8:45  am] 

BILLING  C  30E  6717-01-P 


DEPAffFMENT  OF  COMMERCE 

Nationil  Oceanic  and  Atmospheric 
Adminlptration 

[I.D,  111703H] 

North  l^aciflc  Fishery  Management 
CouncI;  Notice  of  Public  Meetings 

AGENCYt  National  Marine  Fisheries 
Service]  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commarce. 


ACTION:  Meetings  of  the  North  Pacific 
Fishery  Management  Council  and  its    ■ 
advisory  committees. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings.  December  8  through 
December  16,  2003. 
DATES:  The  Council's  Advisory  Panel 
will  begin  at  8  a.m.,  Monday,  December 
8,  2003,  and  continue  through  Saturday, 
December  13,  2003. 

The  Scientific  and  Statistical 
Committee  will  begin  at  8  a.m.  on 
Monday,  December  8,  2003,  and 
continue  through  Wednesday,  December 
10,2003. 

The  Coimcil  will  begin  its  plenary 
session  at  8  a.m.  on  Wednesday, 
December  10,  2003  and  continue 
through  Tuesday  December  16,  2003. 

The  Enforcement  Committee  will 
meet  Tuesday,  October  7,  at  6:30  p.m. 

All  meetings  are  open  to  the  public  - 
except  executive  sessions. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W  3rd 
Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
995Q1-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff.  Phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 

Council  Plenary  Session 

The  agenda  for  the  Council's  plenary 
session  will  include  the  following 
issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1 .  Reports 

(a)  Executive  Director's  Report 
(b^-National  Marine  Fisheries  Service 
Management  Report 

(c)  United  States  Coast  Guard  Report/ 
NMFS  EnfoTcement  Report 

(d)  Alaska  Department  Fish  &  Game 
Reports 

(e)  United  States  Fish  &  Wildlife 
Report 

2.  Gulf  of  Alaska  Rationalization 

(a)  Receive  report  from  Joint  Protocol 
Committee 

(b)  Receive  Groundfish  Development 
Authority  (Coimcil  only) 

(c)  Review  and  refine  alternatives  and 
options 

3.  Observer  Progmai 

(a)  Program  overview  (Alaska  Fishery 
Science  Center) 

(b)  Preliminary  review  of  Progreim 
Restructuring  Analysis 
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4.  Improved  Retention/Improved 
Utilization 

(a)  Receive  report  from  NMFS  on 
Amendment  79 

(b)  Review  Committee  report 

(c)  Finalize  alternatives  and  options 
for  Amendments  80a  and  80b 

5.  Halibut  and  Sablefish  Individual 
Fishing  Quotas  (IFQ) 

(a)  Receive  report  from  IFQ 
Implementation  and  Cost  Recovery 
Committee,  and  review  IFQ  proposals. 

6.  Groundfish  Management 

(a)  Final  action  to  adopt  final  Gulf  of 
Alaska  groundfish  specifications  for 
2004 

(b)  Final  action  to  adopt  final  Bering 
Sea  Aleutian  Islands  groundfish 
specifications  for  2004 

(c)  Discuss  alternatives  and  schedule 
for  repealing  the  Vessel  Incentive 
Program. 

7.  Staff  Tasking 

(a)  Review  tasking  and  provide 
direction  to  staff 

(b)  Discuss  direction  to  Conunittees 

8.  Other  Business 

Scientific  and  Statistical  Committee 
(SSC):  The  SSC  agenda  will  include  the 
following  issues: 

(a)  D-1  Groundfish  Management 

(b)  C-2  Observer  Program 
Advisory  Panel:  The  Advisory  Panel 

will  address  the  same  agenda  issues  as 
the  Council. 

Enforcement  Committee:  The 
Enforcement  Committee  will  meet 
during  each  meeting  of  the  Council  to 
discuss  enforcement  issues  or  concerns 
related  to  any  subject  on  the  Council 
agenda. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  these  issues  may  not  be  the  subject 
of  formal  Council  action  diu-ing  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 


907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  November  18,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E3-O0389  Filed  11-21-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  111803D] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Pacific  Fisherv 
Management  Council's  (Council)  Model 
Evaluation  Workgroup  (MEW)  will  hold 
a  work  session,  which  is  open  to  the 
public,  to  discuss  documentation  of  the 
Chinook  and  Coho  Fisherv  Regulation 
Assessment  Model  (FRAM). 
DATES:  The  work  session  will  be  held 
Wednesday.  December  10,  2003  from 
9:30  a.m.  to  4  p.m. 

ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  Fishery  Management 
Council,  West  Conference  Room.  7700 
NE  Ambassador  Place,  Suite  200, 
Portland,  OR  97220-1384,  (503)  820- 
2280. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland 
OR  97220-1384. 

FOR  RiRTHER  INFORMATION  CONTACT:  Mr. 

Chuck  Tracy,  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  work  session  is  to  review 
progress  on  development  of  a 
programmers  guide  and  a  users  manual 
for  the  Chinook  and  Coho  FRAM,  and 
to  prioritize  and  schedule  upcoming 
tasks. 

Although  non-emergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  MEW  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  MEW  action  during  this  meeting. 
MEW  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  Section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 


the  MEW's  intent  to  take  final  action  to  ~ 
address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  November  19.  2003. 
Richard  W.  Sunli, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
[FR  Doc.  E3-00370  Filed  11-21-03;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  111703G] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  South  AUantic  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Snapper  Grouper 
Advisory  Panel,  a  joint  meeting  of  its 
Snapper  Grouper  Committee  and 
Advisory  Panel,  Highly  Migratory 
Species  Committee,  Mackerel 
Committee,  Shrimp  Committee, 
Information  and  Education  Committee, 
and  a  joint  meeting  of  its  Executive 
Committee  and  Finance  Committee.  In 
addition,  there  will  be  a  meeting  of  the 
full  Council. 

DATES:  The  meeting  will  be  held  in 
December  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Blockade  Runner  Beach  Resort,  275 
Waynick  Blvd.  Wrightsville  Beach,  NC 
28480.  Telephone:  1-800-541-1161  or 
910-256-2251.  Copies  of  documents  are 
available  from  Kim  Iverson,  Public 
Information  Officer,  South  Atlantic 
Fishery  Management  Council  at  843- 
571-4366. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson.  Public  Information  Officer; 
telephone:  843-571-4366  or  toll  fiw  at 
866-SAFMC-lO;  fax:  843-769-1520; 
email:  kim.iverson@safmc.net. 
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SUPPl£MENTARY  INFORMATKM: 

Meeting  Dates  and  Times 

-  1 .  Snapper  Grouper  Advisory  Panel 
Kfeeting:  December  8,  2003.  8:30-12 
noon 

The  Snapper  Grouper  Advisory  Panel 
(AP)  will  receive  an  update  on  the 
Southeastern  Data,  Assessment  and 
Review  (SEDAR)  process.  The  AP  will 
receive  an  overview  of  Amendment  13B 
to  the  Snapper  Grouper  Fishery 
Management  Plan  (FMP)  and  discuss 
options. 

2.  foint  Snapper  Grouper  Committee 
and  Advisory  Panel  Meeting:  December 
8.  2003. 1:30-5:30  p.m.  and  December  9, 
2003,  8:3O"a.m.-5:30  p.m. 

The  Snapper  Grouper  Qommittee  and 
AP  will  receive  a  status  report  on  the 
economic  work  on  the  Snapper  Grouper 
Cost/Earnings  Study,  the  black  sea  bass 
capacity  report,  a  report  on  a  North 
Carolina  socioeconomic  project,  the 
North  Carolina  State  observer  study,  a 
report  on  the  latest  bycatch  log  book 
results,  and  a  presentation  on  the 
expanded  electronic  log  book  project.  In 
addition,  AP  members  will  comment  on 
the  status  of  the  snapper/grouper  fishery 
in  their  area.  The  Committee  and  AP 
will  also  receive  an  overview  of 
Amendment43B  to  the  Snapper 
Grouper  Fishery  Management  Plan 
(FMP)  and  develop  recommendations 
for  the  Council  to  consider.  The 
Committee  and  AP  will  receive  an 
overview  of  the  public  hearing 
document  for  Amendment  14  to  the 
Snapper  Grouper  FMP  and  develop 
recommendations  for  the  Council  to 
consider.  The  Committee  and  AP  will 
also  develop  comments  on  the 
Management  Plan  for  Gray's  Reef 
National  Marine  Sanctuary. 

3.  Highly  Migratory  Species 
Committee  Meeting:  December  10.  2003, 
8:30-9:30  a.m. 

The  Highly  Migratory  Species 
Committee  will  receive  a  report  on  the 
November  meeting  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tuna  (ICCAT)  and  the  status  of 
the  bluefin  tuna  quota  and  harvest  in 
North  Carolina. 

4.  Mackerel  Committee  Meeting: 
December  10,  2003.  9:30-12  noon 

The  Mackerel  Committee  will  receive 
an  update  on  the  SEDAR  for  mackerel, 
review  the  options  paper  for 
Amendment  15  to  the  Coastal  Migratory 
Pelagics  FMP,  and  develop  ahematives 
for  the  Council  to  consider  regarding  the 
options  paper. 

5.  Shrimp  Committee  Meeting: 
December  10.  2003. 1:30-5:30  p.m. 

The  Shrimp  Committee  will  receive 
status  reports  from  NOAA  fisheries  on 
the  shrimp  vessel  observer  program,  the 


bycatch  lata  collection  plan  and  the 
shrimp  I  usiness  plan.  In  addition,  the 
Commiti  ee  will  review  the  options 
paper  fo  Amendment  6  to  the  Shrimp 
FMP  anq  develop  alternatives  for  the 
Council  to  consider. 

6.  Infc  rmation  and  Education 
Commit  ee,  December  11,  2003,  8:30- 
10:30  a.m. 

The  Ie  formation  and  Education 
Commiti  ee  will  review  the  consensus 
recomm  mdations  from  the  joint 
Commiti  ee  and  AP  meeting  earlier  this 
year.  Th ;  Committee  will  review  and 
develop  recommendations  regarding 
options  or  the  Council's  web  site 
hosting  i  ind  design.  The  Committee  will 
also  disc  uss  outreach/education  plans 
for  the  C  culina  Expefimental  Closed 
Alea  an(  Habitat  Area  of  Particular 
ConcernI  off  the  coast  of  Florida. 

7.  foir  t  Executive  Committee  and 
Finance  Committee  Meeting:  December 
11,  2003,  10:30-12  noon  and  1:30-2:30 
p.m. 

The  E  cecutive  Committee  will  meet 
jointly  V  ith  the  Finance  Committee  and 
receive  i  in  update  on  the  Calendar  Year 
(CY)  20(  3  budget  and  the  status  of  the 
Fiscal  Y  3ar  2004  Congressional  budget. 
The  Cor  imittees  will  develop 
recomm  sndations  for  CY  2004  Fishery 
Manage:  nent  Plan,  Plan  Amendment 
and  Fra  nework  timelines  and  Activities 
Schedui  B.  The  Committees  will  also 
approve  the  CY  2004  budget  and 
Gperatii  ns  Plan. 

8.  Coi  ncil  Session:  December  11. 
2003,  3- 6  p.m. 

3-3:1  i  p.m.,  the  Council  will  have  a 
Call  to  ( (rder,  introductions  and  roll 
call,  ad(  ption  of  the  agenda,  and 
approva  I  of  the  October  2003  meeting 
minutes , 

3:15- 1:30  p.m.,  the  Council  will  hear 
a  report  from  the  Highly  Migratory 
Species  Committee. 

3:30-  J:45  p.m.,  the  Council  will  hear 
a  report  from  the  Mackerel  Committee. 

3:45-1  p.m.,  the  Council  will  hear  a 
report  fi  om  the  Joint  Executive 
Commil  tee  and  Finance  Committee  and 
approve  the  2004  FMP/ Amendment/ 
Frames  ork  timelines  and  the  2004 
adminii  trative  budget. 

4-8  p  m.,  the  Council  will  hear  a 
report  fi  om  the  Snapper  Grouper 
Commr  tee.  The  Council  will  consider 
Commil  tee  recommendations  and 
approv)  alternatives  for  Amendment 
13B  to  1  le  Snapper  Grouper  FMP.  The 
Counci  will  also  consider  Committee 
recomn  endations  on  the  public  hearing 
draft  foi  the  marine  protected  area 
(MP A)  ( :omponent  of  Amendment  14  to . 
the  Sna  iper  Grouper  FMP  and  approve 
the  MP  ^  component  for  the  first  round 
of  publ  c  hearings  in  2004. 


9.  Council  Session:  December  12. 
2003,  8:30-12  noon 

8:30-9:30  a.m.,  the  Coimcil  will 
receive  a  briefing  on  litigation  and  other 
legal  issues  affecting  the  Council 
(CLOSED  SESSION). 

9:30-9:45  a.m.,  the  Council  will  hear 
a  report  from  the  Information  and 
Education  Committee. 

9:45-10:15  a.m.,  the  Council  will  hear 
a  report  from  the  Shrimp  Committee 
and  approve  options  for  inclusion  in 
Amendment  6  to  the  Shrimp  FMP. 

10:15-10:30  a.m.,  the  Council  will 
hear  a  report  on  the  Federal  Fisheries 
Managers  Conference  held  in 
Washington,  DC  in  November  2003. 

10:30-11  a.m.,  the  Council  will  hear 
status  reports  from  NOAA  Fisheries 
(NMFS)  regarding  Snapper  Grouper 
Amendment  13A  and  the  proposed  rule 
for  the  Amendment,  the  Dolphin/Wahoo 
FMP  and  final  rule,  implementation  of 
the  Atlantic  Coast  Cooperative  Statistics 
Program  in  the  Southeast  Region,  and 
hear  landings  reports  regarding  Atlantic 
king  mackerel,  Gulf  king  mackerel 
(eastern  zone),  Atlantic  Spanish 
mackerel,  snowy  grouper,  golden 
tilefish,  wreckfish,  greater  amberjack, 
and  south  Atlantic  ocotocorals. 

11  a.m.-12  noon,  the  Council  will 
hear  agency  and  liaison  reports,  discuss 
other  business  and  upcoming  meetings. 

Documents  regarding  these  issues  are 
available  from  the  Council  office  (see 

ADDRESSES). 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities.     - 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Coiuicil  office 
(see  ADDRESSES)  by  December  5,  2003. 

Dated:  November  18,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustcunable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  E3-0D388  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  6717-01-? 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Notice,  One-Day  Spectrum  Efficiency 
and  New  Technology  Forum 

AGENCY:  National  Telecommunications 
and  Infonnation  Administration,  U.S. 
Department  of  Commerce. 
ACTION:  Notice  of  public  meeting. 
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summary:  The  U.S.  Department  of 
Conunerce's  National 
Teleconmiimications  and  Information 
Administration  (NTIA)  will  host  a  one- 
day  spectnmi  efficiency  and  new 
technology  forum.  The  first  panel  will 
discuss  incentives  for  more  efficient  and 
beneficial  spectrum  use  and  cover  such 
topics  as  defining  efficiency,  comparing 
efficiency  to  effectiveness,  measiiring 
methods  of  efficiency,  and  identifying 
policies  to  achieve  efficient  spectrum 
use.  The  second  panel  will  discuss  the 
development  of  new  and  expanded 
services  and  technologies  that  improve 
efficiency  and  streamline  technology 
deployment.  Both  panels  will  feature 
participation  from  representatives  of  key 
industries  and  organizations  that  use 
spectrum,  economists  and  analysts, 
technologists  and  futurists,  equipment 
manufactiu«rs,  and  experts  from 
government  and  academia. 
DATES:  The  forum  will  be  held  from  9 
a.m.  to  4:30  p.m.  on  Tuesday,  December 
9,  2003. 

ADDRESSES:  The  Spectrum  Efficiency 
and  New  Technology  Forum  will  be 
held  at  the  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Room  4830,  Washington,  DC  (the 
entrance  to  the  Department  of 
Commerce  is  on  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues).  All  events  are  open  to  the 
public.  To  facilitate  entry  into  the 
Department  of  Commerce,  please  have  a 
photo  identification  and/or  U.S. 
Government  building  pass,  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Gattuso,  NTIA  Office  of  Policy  Analysis 
and  Development,  at  (202)  482-1880,  or 
electronic  mail :.  jgattuso@ntia.doc.gov. 
Please  direct  media  inquiries  to  the 
Office  of  PubHc  Affairs,  NTIA,  at  (202) 
482-7002. 

SUPPLEMENTARY  INFORMATION:  This 
fonun  is  one  in  a  series  of  discussions 
to  implement  the  President's  Spectrum 
Policy  Initiative,  which  will  result  in 
recommendations  to  the  Administration 
for  improving  spectrum  management 
policies  and  procedures.  On  May  29, 
2003,  the  President  signed  a  Presidential 
Memorandum  outlining  the 
Administration's  initiative  for  spectrum 


management  reform.  The  President 
established  the  "Spectrum  Policy 
Initiative"  to  promote  the  development 
and  implementation  of  a  U.S.  spectrum 
policy  for  the  21st  centtuy.  He  directed 
the  Secretary  of  Commerce  to  chair  the 
initiative,  which  includes  two  courses 
of  spectrum-related  activity,  one  based 
on  an  interagency  task  force  and  the 
other  on  a  series  of  public  meetings.  The 
Department  of  Commerce  will  develop 
recommendations  for  revising  policies 
and  procedures  to  promote  more 
efficient  and  beneficial  use  of  spectrum 
without  harmful  interference  to 
inciunbent  users. 

NTIA  will  provide  additional 
information  about  the  forum  in  the  near 
futiure  on  its  home  page  at 
MTvw.nba.doc.gov. 

Public  Participation:  The  panel 
discussions  will  be  open  to  5ie  public 
and  press  on  a  first-come,  first-served 
basis.  Space  is  limited.  Due  to  seciuity 
requirements  and  to  facilitate  entry  to 
the  Department  of  Commerce  building, 
attendees  must  present  photo 
identification  and/or  a  U.S.  Government 
building  pass,  if  applicable,  and  should 
arrive  at  least  one-half  hour  ahead  of  the 
panel  sessions.  The  public  meeting  is 
physically  accessible  to  people  with 
disabilities.  Any  member  of  the  public 
wishing  to  attend  and  requiring  special 
services,  such  as  sign  language 
interpretation  or  other  ancillary  aids, 
should  contact  Joe  Gattuso  at  (202)  482- 
1880  or  at  jgattuso@ntia.doc.gov,  at  least 
three  (3)  days  prior  to  the  meeting. 

Dated:  November  18,  2003. 
Kathjr  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  03-29208  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  3510-60-^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Indonesia 

November  18,  2003. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection. 


EFFECTIVE  DATE:  November  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 


Elepartment  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limit  for  Categories  338/ 
339  is  being  decreased  for  the 
cancellation  of  special  shift  from 
Categories  638/639,  which  increases  the 
limit  for  Categories  638/639. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  TextUe  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2003).  Also 
see  67  FR  63627,  published  on  October 
15,  2002. 

D.  Michael  Hutcliinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

ComBiittee  for  the  Implementation  of  Textile 
Agreements 

November  18,  2003. 
Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  8.  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January- 1 ,  2003  and  extends 
through  December  31,  2003. 

Effective  on  November  25,  2003,  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 


Tvvelve-monlh  restraint 
limits 


Levels  in  Group  I 

338/339 

638/639 


2,159.763  dozen. 
2,504,560  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2002. 
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The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afhirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-29207  Filed  11-21-03;  8:45  am] 
BUJNO  CODE  3S10-OR-S 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Infonnation  Officer  invites 
conunents  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  24,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Infonnation  and  Regulatory  Affairs, 
Attention:  Melanie  Kadlic,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17tb 
Street,  NW,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  tbe  internet  address 
MeIanie_Kadlic@omb.eop.gov. 

SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  tbe  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opporttmity  to  comment  on  information 
-collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Infonnation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Svumnary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 


collectia  a;  and  (6)  Reporting  and/or 
Recordki  seping  burden.  OMB  invites 
public  comment. 

Dated:  ]  November  18,  2003. 

Angela  C  Arrington,  -| 

Leader.  R  igulatoiy  Information  Management 
Group,  O}  fice  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

TVpe  < /■flevieM';  Extension. 

Title:  I  ;tudent  Right-to-Know 
Regulati  >ns  (SRK). 

Freqm  ncy:  Annually. 
.  Affect  id  Public:  Not-for-profit 
instituti(  ms;  Individuals  or  household. 

Report  ing  and  Recordkeeping  Hour 
Burden: 

Responses:  10,300.  I 

Burden  Hours:  228,150.  ' 

Abstrcict:  The  SRK  requires 
institutiins  that  participate  in  any 
program  imder  Title  IV  of  the  Higher 
Educatiqn  Act  (HEA)  to  make  available 
to  studeits  and  prospective  student- 
athletes  and  their  parents,  high  school 
coaches  pid  high  school  counselors  the 
aforemeitioned  graduation  rates  as  well 
as  enrollment  data  and  the  graduation 
rates  of  s  tudent  athletes,  by  race,  gender, 
and  spoi  t. 

Reque  its  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  acces  ;ed  from  http:// 
edicswei  <.ed.gov,  by  selecting  the, 
"Browse  Pending  Collections"  link  auid 
by  clicki  ng  on  link  number  2346.  When 
you  acc€  ss  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  he  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  RegionaJ 
Office  B  lilding  3,  Washington,  DC 
20202-41651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electi  onically  mailed  to  the  Internet 
address  DCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complet  3  title  of  the  information 
coUectic  n  when  making  your  request. 

Comn  ents  regarding  bm-den  and/or 
the  colle  ction  activity  requirements 
should  I  e  directed  to  Joseph  Schubart  at 
his  e-ma  il  address  foe.Schubart@ed.gov. 
Individi  als  who  use  a 
telecom  nunications  device  for  the  deaf 
(TDD)  ir  ay  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 


[FR  Doc. 

BILUNG 


)3-29206  Filed  11-21-03;  8:45  am] 

4000-01-P 


C<DE 


DEPARTMENT  OF  EDUCATION 


'T' 


Notice  ( if  Proposed  Information 
Collect!  >n  Requests 


agency: 


Department  of  Education. 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
23.  2004. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  conteiining 
proposed  infonnation  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  19,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

OfBce  of  Special  Education 
Rehabilitative  Services 

TVpe  of  Review:  Revision. 

Title:  Annual  Progress  Reporting 
Form  for  Assistive  Technology  (AT) 
Grantees. 
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Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  not-for-profit  institutions; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burtlen  Hours:  2,240. 

Abstmct:  This  data  collection  will  be 
conducted  annually  to  obtain  program 
and  performance  information  fi^m 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  state 
assistive  technology  grantees  on  their 
project  activities.  The  information 
collected  will  assist  federal  NIDRR  staff 
in  responding  to  the  Government 
Performance  and  Results  Act  (GPRA). 
Data  will  primarily  be  collected  through 
an  Internet  form. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2412.  When  you  access  the 
information  collection,  chck  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  oiu-den  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-29250  Filed  11-21-03;  8:45  am) 

BHJJNG  COOE  400a-01-P 


DEPARTMENT  OF  ENERGY 

Enhanced  (Engineered)  Qeothemnal 
Systems  (EGS)  Research  and 
Development  (R&D) 

agency:  Golden  Field  Office,  U.S. 

Department  of  Energy. 

ACTION:  Notice  of  issuance  of  funding 

annoimcement  niunber  DE-PS36- 

04GO94001. 


summary:  The  U.S.  Department  of 
Energy's  (DOE)  Office  of  Energy 
Efficiency  and  Renewable  Energy 


(EERE)  is  seeking  applications  for 
research  projects  to  expand  the 
Enhanced  (Engineered)  Geothermal 
Systems  (EGS)  knowledge  base. 
Through  financial  assistance  awards, 
DOE  intends  to  provide  financial 
support  for  research  directed  to 
improving  the  technology  to  recover 
heat  from  rock  with  low  permeability 
and  at  greater  depth  than  presently 
feasible.  This  program  is  authorized 
under  provisions  of  the  "Geothermal 
Energy  Research,  Development,  and 
Demonstration  Act  of  1976,"  Pub.  L.  93- 
410. 

DATES:  Issuance  of  the  announcement  is 
planned  for  November  12,  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
announcement,  interested  parties 
should  access  the  DOE  Golden  Field 
Office  Home  Page  at  http:// 
www.golden.doe.gov/ 
businessopportunities.html,  click  on 
"Solicitations,"  and  then  access  the 
announcement  number  identified  above. 
The  Golden  Home  Page  will  provide  a 
link  to  the  announcement  number  in  the 
Industry  Interactive  Prociu«ment 
System  (IIPS)  Web  site  and  provide 
instructions  on  using  IIPS.  The 
aimouncement  can  also  be  obtained 
directly  through  UPS  at  http://e- 
center.doe.gov  hy  browsing 
opportunities  by  Contract  Activity,  for 
those  announcements  issued  by  the 
Golden  Field  Office.  DOE  will  not  issue 
paper  copies  of  the  annoimcement. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Questions  regarding  this  announcement 
should  be  submitted  electronically 
through  UPS  by  "submitting  a  question" 
on  the  nPS  "Finanicial  Assistance 
Form"  specific  to  this  annoimcement. 
Response  to  questions  will  be  posted  on 
IIPS  and  available  through  "View 
Questions." 

nPS  provides  the  medium  for 
disseminating  announcements, 
receiving  financial  assistance 
applications,  and  evaluating  the 
applications  in  a  paperless 
environment.  The  application  may  be 
submitted  by  the  applicant  or  a 
designated  representative  that  receives 
authorization  from  the  applicant; 
however,  the  application  documentation 
must  reflect  the  name  and  title  of  the 
representative  authorized  to  enter  the 
applicant  into  a  legally  binding 
agreement.  The  applicant  or  the 
designated  representative  must  first 
register  in  IIPS,  entering  their  first  name 
and  last  name,  then  entering  the 
company  name/address  of  tiie  applicant. 
For  questions  regarding  the  operation 
of  nPS,  contact  the  DPS  Help  Desk  at 
IIPS_HelpDesk@e-center.doe.gov  or  at 
(800)  683-0751.  ■ 


Issued  in  Golden,  Colorado,  on  November 
12,  2003. 

Jerry  L.  Zimmer, 

Director,  Office  of  Acquisition  and  Financial . 
Assistance. 

[FR  Doc.  03-29252  Filed  11-21-03;  8:45  am] 

BHJJNG  COOE  G4S<M»1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Femald 

AGENCY:  Department  of  Energy.  _ 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  aimounoes  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  pubUc 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Tuesday,  December  2,  2003,  7 
p.m.-9  p.m. 

ADDRESSES:  Femald  Closure  Project 
Site,  7400  Willey  Road,  Trailer  214, 
Hamilton,  OH  45013-9402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Samo,  The  Perspectives  Group, 
Inc.,  1055  North  Fairfax  Street,  Suite 
204,  Alexandria,  VA  22314,  at  (703) 
837-1197.  or  e-mail; 
djsamo@theperspectivesgroup.com. 

SUI>PLEMENrARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 
Tentative  Agenda: 
7  p.m.— Call  to  Order 
7-7:15  p.m. — Chair's  Remarks,  Ex 
Officio  Announcements  and 
Updates 
7:15-8:15  p.m — ^Discuss  Alternatives 
in  Comprehensive  Groundwater 
Strategy  Report 
8:15-8:30  p.m.— Follow-up  Risk- 
Based  End  States  Meeting 
8:30-8:45  p.m.— Winter/Spring  2004 

Meeting  Schedule 
8:45-9  p.m —Public  Comment 
9  p.m. — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 


65896 


Federal  Register /Vol.  68, 


No.  226 /Monday,  November  24,  2003 /Notices 


Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fesUon  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  Federal 
Roister  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meeting  date. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  the  Femald 
Citizens'  Advisory  Board,  %  Phoenix 
Environmental  Corporation,  MS— 76, 
Post  Office  Box  538704,  Cincinnati,  OH 
43253-8704,  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 

Issued  at  Washington.  DC,  on  November 
19,  2003. 
Rachel  Samuel, 

Deputy  Committee  Management  Officer. 
[FR  Doc.  03-29253  Filed  11-21-03;  8:45  am] 
BUXING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docfcat  No.  RP0O-3O5-«11] 

CenterPoint  Energy — Mississippi  River 
Transmission  Corporation;  Notice  of 
Negotiated  Rate  Filing 

November  12.  2003. 

Take  notice  that  on  October  31,  2003, 
CenterPoint  Energy — Mississippi  River 
Transmission  Corporation  (MRT) 
tendered  for  filing  and  approval  a 
negotiated  rate  agreement  between  MRT 
and  Laclede  Energy  Resources,  Inc. 
MRT  requests  that  the  Commission 
accept  and  approve  the  transaction  to  be 
effective  November  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  ia  determining  the 
appropriate  action  to  lie  taken,  but  vtill 


not  serv  >  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interven  a.  This  filing  is  available  for 
review  i  t  the  Commission  in  the  Public 
Referem  e  Room  or  may  be  viewed  on 
the  Com  mission's  Web  site  at  http:// 
www.fet  c.gov  using  the  "eLibrary" 
(FERRIS ).  Enter  the  docket  niunber 
excludii  ig  the  last  three  digits  in  the 
docket  t  umber  field  to  access  the 
docume  it.  For  assistance,  please  contact 
FERC  O:  iline  Support  at 
FERCOt  lineSupport@ferc.gov  or  toll- 
free  at  (^66)  208-3676,  or  TTY,  contact 
(202)  50  2-8659.  The  Commission 
strongly  encourages  electronic  filings. 
Se^.  18  I  :FR  385.2001(a)(l)(iii)  and  the 
instruct  ons  on  the  Commission's  Web 
site  undjr  the  "eFiling"  link. 

Magalie  1 1.  Salas, 
Secretary  ■ 


[FR  Doc. 


13-00358  Filed  11-21-03;  8:45  am] 
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DEPAR 


Federal  Energy  Regulatory 
Commk  sion 

[Docket  lo.  RP04-34-000] 


El  Paso 

of 

Tariff 


Proposed 


MENT  OF  ENERGY 


Natural  Gas  Company;  Notice 
Changes  in  FERC  Gas 


Novemb(rl7,  2003. 

Take  i  lotice  that  on  October  29.  2003, 
El  Paso  ^Jatural  Gas  Company  (El  Paso) 
tenderei  I  for  filing  as  part  of  its  FERC 
Gas  Tar  ff,  Second  Revised  Volume  No. 
1-A,  Th  ird  Revised  Sheet  No.  113D, 
with  a  £  eptember  1 ,  2003  effective  date. 

EPNG  states  that  this  tariff  sheet  is 
filed  to  lermit  partial  reservation  charge 
creditin »  under  Rate  Schedule  FT-1  for 
non-del  very  of  gas  due  to  pipeline 
maintet  ance. 

Any  I  erson  desiring  to  be  heard  or  to 
protest  I  ;aid  filing  should  file  a  motion 
to  inter  ene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  Fin  t  Street,  NE.,  Washington,  DC 
20426,   n  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulat  ons.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Conmiission's 
Regulat  ons.  Protests  will  be  considered 
by  the  C  lommission  in  determining  the 
appropi  iate  action  to  be  taken,  but  will 
not  serv  e  to  make  protestants  parties  to 
the  pro(  ;eedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
Interveife.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Referen  ce  Room  or  may  be  viewed  on 
the  Con  imission's  Web  site  at  http:// 


www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0362  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP96-32(M)62] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

November  17,  2003.  _ 

Take  notice  that  on  November  10, 
2003,  Gulf  South  Pipeline  Company,  LP 
(Gulf  South)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  September 
29,  2003. 

Substitute  Third  Revised  Sheet  No.  605 
Fifth  Revised  Sheet  No.  1415 
Third  Revised  Sheet  No.  2901 

On  October  24,  2003  the  Commission 
issued  an  .Order  addressing  Gulf  South's 
August  27,  2003  compliance  filing  in 
this  docket.  Gulf  South  states  that  this 
brings  PAL  service  into  compliance 
with  the  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance^ with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference- 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 
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FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00365  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 8-009] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compliance  Rling 

November  17,  2003. 

Take  notice  that  on  November  12, 
2003,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volujne  No.  1,  Substitute  Fifst 
Revised  Sheet  No.  8,  proposed  to 
become  effective  November  1,  2003. 

Pursuant  to  the  Commission's  October 
28,  2003  Order,  Iroquois  has  opted  not 
.  to  file  a  revised  tariff  sheet  to  provide 
all  shippers  with  the  same  contract  term 
extension  it  was  originally  proposing  to 
offer  Amerada  Hess  Corporation 
(Amerada).  Iroquois  therefore  submits 
Substitute  First  Revised  Sheet  No.  8  to 
replace  First  Revised  Sheet  No.  8  in 
order  to  delete  the  reference  to  the 
Amerada  contract  and  retain  this  section 
in  its  tariff  to  list  any  future 
Commission  approved  non-conforming 
contracts. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the. 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00355  Filed  11-21-03;  8;45  am] 

BILUNG  CODE  6717-01-l> 


docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
itee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Conmiission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas. 

Secretar\'. 

[FR  Doc.  E3-00359  Filed  11-21-03;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-41 1-002] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

November  17,  2003. 

Take  notice  that  on  November  12, 
2003.  Kern  River  Gas  Transmission 
Company  (Kern  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Substitute  Second  Revised  Sheet  No.  205 
Substitute  First  Revised  Sheet  No.  206 
Substitute  Original  Sheet  No.  207-A 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  October 
24,  2003  Order  issued  in  this  proceeding 
by  submitting  revised  tariff  sheets  that 
modify  the  conditions  under  which 
available  capacity  may  be  reserved  for 
use  in  a  future  expansion  project. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  on  all  parties 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-1 4-001  ] 

Maritimes  &  Northeast  Pipeline.  LLC; 
Notice  of  Compliance  Filing 

November  17.  2003. 

Take  notice  that  on  November  10, 
2003.  Maritimes  &  Northeast  Pipeline. 
L.L.C.  (Maritimes)  made  a  compliance 
filing,  in  accordance  writh  the 
Commission  Order  dated  October  29, 
.2003,  in  the  captioned  proceeding. 
Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties 
listed  on  the  Official  Service  List  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  E3-00360  Filed  11-21-03;  8:45  am) 

BNJJNG  COOE  6n7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coininlssion 

[Dodwt  No.  PR04-2-000] 

The°Peoples  Gas  Light  and  Coke 
Company;  Notice  of  Informational 
Filing 

November  17,  2003. 

Take  notice  that  on  November  7~ 
2003,  The  Peoples  Gas  Light  and  Coke 
Company  (Peoples)  tendered  for  filing 
cost  and  throughput  data  in  compliance 
with  the  Commission  Order  issued  on 
March  31,  2001  in  Docket  No.  PROl-2- 
000  (94  FERC  91  H  61,402  (2001)). 
Peoples  states  that  it  requests  no  change 
in  its  existing  rates  or  terms  and 
conditions  of  service. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  witG  385.214  or  385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  the  date 
as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
petition  for  rate  approval  is  avciilable  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (866)  208-3676  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  December  5,  2003. 
Salas,  " 


Magaliefi 

Secretary. 
[FR  Doc. 
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DEPART  MENT  OF  ENERGY 

Federal  |nergy  Regulatory 
Commission 

[Docket  Nos.  RP91-119-010  and  RP91-119- 
021] 

Texas  Eastern  Transmission,  LP; 
Notice  o  Filing 


Novembei 


Take  nbtice  that  on  July  16,  2003, 
Texas  Ea  stem  Transmission,  LP  (Texas 
Eastern)  nade  a  filing  regarding  its 
Interrupt  ible  Storage  Service  program  in 
-docketed  proceedings.  Texas 
a  Iso  included  a  request  for 
to  the  extent  necessary,  to 
erly  reporting  except  for 
pe  iods  when  forced  withdrawals 
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17,  2003. 


person  desiring  to  intervene  or  to 
filing  should  file  with  the 
Inergy  Regulatory  Commission, 
Street,  NE.,  Washington,  DC 
accordance  with  Rules  211 
jf  the  Commission's  Rules  of 
md  Procedure  (18  CFR  385.211 
214).  Protests  will  be 
dei^d  by  the  Commission  in 

the  appropriate  action  to  be 
will  not  serve  to  make 
parties  to  the  proceeding, 
person  wishing  to  become  a  party 
a  motion  to  intervene.  All  such 
or  protests  should  be  filed  on 
the  comment  date,  and,  to  the 
plicable,  must  be  served  on  the 
and  on  any  other  person 
on  the  official  service  list. 
J  ig  is  available  for  review  at  the 
ion  or  may  be  viewed  on  the 
ion's  Web  site  at  http:// 
gov,  using  the  eLibrary 
link.  Enter  the  docket  number 
the  last  three  digits  in  the 
niumber  field  to  access  the  ' 

For  assistance,  please  contact 
Online  Support  at 

ort@ferc.gov  or  toll- 
208-3676,  or  for  TTY, 
202)  502-8659.  Protests  and 
may  be  filed  electronically 
I  itemet  in  lieu  of  paper;  see  18 
385i2001(a)(l)(iii)  and  the 

on  the  Commission's  Web 
und^r  the  "e-Filing"  link.  The 
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Conunent  Dote:  November  28,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00364  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-53-000] 

Wiiliston  Basin  Interetate  Pipeline 
Company;  Notice  of  Tariff  Filing 

November  17,  2003. 

Take  notice  that  on  November  10, 
2003,  Wiiliston  Basin  Interstate  PipeUne 
Company  (Wiiliston  Basin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volmne  No.  1 ,  the 
following  revised  tariff  sheets  to  become 
effective  December  10,  2003: 

Thirteenth  Revised  Sheet  No.  5 

OriginalSheetNo.il 

Sheet  Nos.  12-14 

Seventh  Revised  Sheet  No.  376 

Wiiliston  Basin  states  that  it  has 
revised  the  above-referenced  tariff 
sheets  of  Wiiliston  Basin's  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
add  a  new  sub-system,  pool,  and  receipt 
point.  Point  ID  No.  01011  (Northern 
Border-Manning)  as  a  result  of  the 
construction  of  Wiiliston  Basin's 
Grasslands  Pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations., Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not_serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR-385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Solas, 

Secretary. 

[FR  Doc.  E3-00363  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  EC04-1 1-000,  et  al.] 

Caledonia  Generating,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

November  13,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Caledonia  Generating,  LLC, 
Cogentrix  Energy  Power  Marketing, 
Inc.,  Cogentrix  Lawrence  County,  LLC, 
Green  Country  Energy,  LLC,  Logan 
Generating  Company,  L.P.,  Pittsfield 
Generating  Company,  L.P.,  Quachita 
Power,  LLC,  Rathdnun  Power,  LLC, 
Southaven  Power,  LLC,  Cogentrix 
Energy,  Inc.,  and  GS  Power  Holdings, 
.LLC 

[Docket  Nos.  EROl-1383-002,  ER95-1739- 
020,  EROl-1819-002,  ER99-2984-003, 
ER95-1007-016,  ER98-4400-005,  ER02- 

.  2026-001,  ER99-3320-001,  and  ER03-922- 
001] 

Take  notice  that  on  October  30,  2003, 
Caledonia  Generating,  LLC  (Caledonia), 
Cogentrix  Energy  Power  Marketing,  Inc. 
(CEPM],  Cogentrix  Lawrence  County, 
LLC  (Cogentrix  Lawrence),  Green 
Country  Energy,  LLC  (Green  Country), 
Logan  Generating  Company,  L.P. 
(Logan),  Pittsfield  Generating  Company, 
L.P.  (Pittsfield),  Quachita  Power,  LLC 
(Quachita),  Rathdrum  Power,  LLC 
(Rathdrum),  and  Southaven  Power,  LLC 
(Southaven)  (together.  Project 
Companies),  Cogentrix  Energy,  Inc. 
(Cogentrix),  and  GS  Power  Holdings, 
LLC  9GS  Power  Holdings)  (collectively. 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  a  joint 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  and  notice  of 
change  in  status  with  respect  to  the 
transfer  of  indirect  upstream 
membership  interests  in  Project 
Companies  fi-om  Cogentrix  to  GS  Power 
Holdings. 

Comment  Date:  November  20,  2003. 

2.  Kentucky  Utilities  Company  and 
Louisville  Gas  and  Electric  Company 

(Docket  No.  EC04-1 3-000] 

Take  notice  that  on  November  3, 
2003,  Louisville  Gas  and  Electric 


Company  and  Kentucky  Utilities 
Company  (the  Applicants)  filed  an 
Application  under  Section  203  of  the 
Federal  Power  Act.  The  Applicants  state 
that  the  proposed  transaction  that  is  the 
subject  of  the  Application  is  intended 
solely  to  effect  by  year  end  a  tax 
efficient  reorganization  and  does  not 
involve  any  acquisition  or  external 
disposition  of  public  utilities,  energy 
companies,  or  facilities  subject  to  the 
jurisdiction  of  the  Commission,  and 
therefore  will  have  no  effect  on 
competition,  the  Applicants'  rates,  or 
regulation.  Consequently,  the 
Applicants  respectfully  request  the 
Commission  to  authorize  the  proposed 
ttansaction  as  soon  as  possible  but  in  no 
event,  later  than  the  Commission's  last 
business  day  of  2003^ 
Comment  Date:  November  20,  2003. 

3.  Panda-Rosemary,  L.P. 


[Docket  No.  EG04-1 1-000] 

On  November  3,  2003,  Panda- 
Rosemary,  L.P.  (Panda-Rosemary),  filed 
an  application  with  the  Commission  for 
determination  of  exempt  wholesale^ 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  part  365 
of  the  Commission's  regulations. 

Panda-Rosemary  states  that  it  is  a 
limited  partnership  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware,  and  that  it  owns  and  operates 
an  electric  facility  located  in  Roanoke 
Rapids,  North  Carolina.  Panda- 
Rosemary  further  states  that  the  electric 
facility  consists  of  a  nominal  180-MW, 
topping  cycle  cogeneration  facility  that 
burns  natiu-al  gas  as  its  primary  fiiel  and 
No.  2  distillate  oil  as  a  back-up  fuel,  and 
certain  related  electric  interconnection 
facilities  necessary  to  effect  the  sale  of 
electricity  at  wholesale. 

Comment  Date:  November  24.  2003. 

4.  Panda  Global  Services,  Inc. 

[Docket  No.  EG04-12M)00] 

On  November  3,  2003,  Panda  Global 
Services,  Inc  (PGS)  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  part  365  of  the 
Commission's  regulations. 

PGS  states  that  it  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  and  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  operating  several  eligible 
facilities.  PGS  further  states  that  it  will 
satisfy  the  requirement  to  sell  electric 
energy  at  wholesale  through  its 
contractual  relationship  with  the  owner 


or  lessee  of  such  eligible  facilities, 
which  sell  electric  energy  from  such 
eligible  facilities  exclusively  at 
wholesale. 
Comment  Date:  November  24,  2003. 

5.  Detroit  Edison  Company;  DTE  Energy 
Trading,  Inc. 

(Docket  Nos.  ER97-324-005  and  ER97-3834- 
011] 

Take  notice  that  on  November  3, 
2003,  Detroit  Edison  Company  and  DTE 
Energy  Trading,  Inc.,  hereby  submitted 
for  filing  a  status  report  in  compliance 
with  Commission's  Order  issued  May 
17,  2001,  95  FERC  161.240  (2001). 

Comment  Date:  November  24.  2003. 

6.  Praxair,  Inc. 

[Docket  No.  ER0O-3767-0O2J 

Take  notice  that  on  November  3. 
2003,  Praxair,  Inc.  tendered  for  filing  a 
triennial  market  power  update  in 
compliance  with  Praxair,  Inc.,  Letter 
Order,  issued  November  2,  2000  in 
Docket  No.  EROO-3  76 7-000. 

Comment  Date:  November  24,  2003. 

7.  Delta  Energy  Center.  LLC 

[Docket  No.  ER03-5 10-002] 

Take  notice  that  on  November  3, 
2003,  Delta  Energy  Center,  LLC  filed 
revised  rate  sheets  to  Delta's  Rate 
Schedule  FERC  No.  2,  consisting  of  a 
Must-Rim  Service  Agreement  and 
accompanying  schedules. 

Comment  Date:  November  24,  2003. 

8.  Connecticut  Jet  Power  LLC 

[Docket  No.  ER03-563-O24J 

Take  notice  that  on  November  3, 
2003,  ISO  New  England  Inc.  (ISO) 
submitted  a  Compliance  Filing  in  above- 
captioned  proceeding  as  directed  by  the 
Commission  in  its  October  23,  2003 
Order  Accepting  Initial  Bid  Cost  Input 
Information  for  Filing,  105  FERC 
1161,096. 

The  ISO  states  that  copies  of  the  filing 
have  been  served  on  all  parties  to  the 
above-captioned  proceeding. 
Comment  Date:  November  24,  2003. 

9.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-1 11 5-001] 

Take  notice  that  on  November  3. 
2003.  Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  a  revised  Generator 
Special  Facilities  Agreement, 
Supplemental  Letter  Agreement,  and 
Generator  Interconnection  Agreement 
between  PG&E  and  Elk  Hills  Power.  LLC 
(Elk  Hills)  in  compliance  with  the 
Commission's  "Order  Accepting 
Interconnection  Agreements  and 
Revised  Generator  Special  Facilities 
Agreement,  As  Modified",  dated 
October  3,  2003. 
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PG&E  states  that  copies  of  this  filing 
have  been  served  upon  Elk  Hills,  GWF 
Eneigy  Company,  LLC,  the  California 
Independent  System  Operator 
Corporation  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  November  24.  2003. 

10.  Montana  Megawatts  I,  LLC, 
Northwestern  Energy  Division  of 
Northwestern  Corporation' 

{Docket  No.  ER03-1223-OO1] 

Take  notice  that  on  November  3, 
2003,  Montana  Megawatts  I,  LLC 
(Montana  Megawatts)  tendered  for  filing 
a  First  Revised  Rate  Schedule  FERC  No. 
1,  consistent  with  Order  No.  614,  in 
compliance  with  the  Commission's 
-  Order  dated  October  17,  2003.  Montana 
Megawatts  also  states  that  it  filed  Rate 
Schedule  FERC  No.  1  on  August  18,    _, 
2003,  and  First  Revised  Rate  Schedule 
FERC  No.  1  incorporates  changes  from 
recent  amendments  to  the  original 
contract. 
Comment  Date:  November  24.  2003. 

11.  Hartford  Steam  Company 

lEtocket  No.  ER03-1 394-000] 

Take  notice  that  on  October  24.  2003, 
Hartford  Steam  Company  (Hartford 
Steam)  submitted  for  filing  a  Notice  of 
Withdrawal  of  an  Energy  Purchase 
Agreement  dated  September  26,  2003, 
by  and  between  Hartford  Steam  and  The 
Cormecticut  Light  and  Power  Company. 

Comment  Date:  November  21,  2003. 

12.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER04-107-O01I 

Take  notice  that  on  November  3, 
2003,  Deseret  tendered  for  filing  an 
Errata  to  its  October  30,  2003  filing, 
indicating  that  the  proposed  sheets  to  be 
included  in  Deseret's  First  Revised 
Service  Agreement  No.  2  to  FERC 
Electric  Tariff,  Original  Volume  No.  1 
were  incorrectly  designated.  Deseret 
states  that  the  proper  designations  are 
Original  Sheet  Nos.  87  through  101. 
Deseret  further  states  that  they  have 
attached  a  complete  copy  of  the  revised 
sheets  to  the  Errata  filing  and  requests 
that  these  pages  be  substituted  for  those 
originally  submitted  on  October  30, 
2003. 
Comment  Date:  November  24,  2003. 

13.  Xcel  Energy  Services  Inc.;  Northern 
States  Power  Company 

[Docket  No.  ER04^146-O00] 

Take  notice  that  on  November  3, 
2003,  Xcel  Energy  Services  Inc.  (XES), 
on  behalf  of  Northern  States  Power. 
Company  (NSP),  submitted  for  filing 
with  the  Commission  a  Generation 
Interconnection  Agreement  between 


oiy 
U 


NSP  and  K-Brink  Windfarm,  LLC,  a  1.9 
MW  wind  generator. 

NSP  requests  the  agreement  to  be 
accepted  ior  filing  effective  January  9, 
2003,  and  requests  waiver  of  the 
Commiss  on's  notice  requirements  in 
order  for  iie  Agreements  to  be  accepted 
for  filing  an  the  date  requested. 

Commt  nt  Date:  November  24,  2003. 

14.  Nortt  Western  Energy 

[Docket  N(  I.  ER04-1 47-000] 

Take  n  itice  that  on  November  3, 
North  We  item  Energy  (NWE),  tendered 
with  the  Federal  Energy 
Commission  pursuant  to  18 
an"executed  Firm  and.Non- 
Poi4t-To-Point  Transmission 
A  greements  with  Basin  Electric 
Cc  operative  and  Calpine  Energy 
Also  on  the  same  date,  NEW 
I  nexecuted  Firm  and  Non-Firm 
Transmis  sion  Service  Agreement  with 
Rainbow  Energy  Marketing  Corp.,  under 
F  :RC  Electric  Tariff,  Fifth 
^  ^olume  No.  5  (Open  Access 
Transmis  sion  Tariff). 

ates  that  a  copy  of  the  filing 
serv(  d  upon  Basin  Electric, 

Energy  and  Calpine  Electric. 
Co/nmi  mt  Date:  November  24,  2003. 

15.  Colui  ibus  Southern  Power 
Compan; 
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ER04-148-0001    - 
notice  that  on  November  3, 
umbus  Southern  Power 
(CSP),  tendered  for  filing  with 

a  Notice  of 
on  for  Service  Agreement  No. 
ERC  Electric  Tariff,  Fifth 
'  Volume  No.  1,  which  became 
3n  February  22,  1982. 
sti  ites  that  the  current  version  of 
/  greement  No.  4  contains  a 
y  notice  of  cancellation 
and  that  CSP  gave  the  Village 
,  Ohio  (Glouster),  (the  only 
that  was  served  by  CSP  and 
i^greement  No.  4).  timely 

fication  of  CSP's  election  to 
Service  Agreement  No.  4  and 
Glouster  under  CSP's  cost- 

CSP  requests  that  its  Notice 
lation  be  made  effective  as  of 
28,  2003. 
states  that  copies  of  its  filing 
served  upon  the  Public 
"ommission  of  Ohio  and 
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Glouster, 

Commknt  Date:  November  24,  2003. 

16.  Appi  lachian  Power  Company 

[Docket  N  3.  ER04-149-000] 

Take  n  Dtice  that  on  November  3, 
2003,  Ap  palachian  Power  Company 
(APCo),  endered  for  filing  with  the 
Commisi  ion  a  Notice  of  Cancellation  for 


Rate  Schedule  FERC  Nos.  126, 127.  and 
136,  which  became  effective  on 
November  17, 1991,  August  1, 1991,  and 
March  15, 1996,  respectively. 

APCo  states  that  the  current  versions 
of  Rate  Schedules  126, 127  and  136  on 
file  with  the  Commission  contain  a 
three  (3)  year  notice  of  cancellation 
provision  and  that  APCo  gave  Old 
Dominion  Electric  Cooperative  (ODEC), 
the  only  customer  served  by  APCo 
under  Rate  Schedules  126,  127  and  136, 
timely  written  notification  of  its  election 
to  terminate  these  Rate  Schedules  and 
service  to  CVEC  under  APCo's  cost- 
based  rates.  APCo  also  states  that,  at 
ODEC's  request,  APCo  and  ODEC  agreed 
to  modify  the  effective  dates  of 
termination  from  the  earliest  dates 
permitted  by  Rate  Schedules  126,  127 
and  136,  as  provided  in  the  termination 
letters  sent  by  APCo,  to  December  31, 
2003.  APCo  requests  that  its  Notice  of 
Cancellation  be  made  effective  as  of 
January  1,  2004. 

APCo  further  states  that  copies  of  its 
filing  have  been  served  upon  the 
Virginia  State  Corporation  Commission 
and  ODEC. 

Comment  Date:  November  24,  200a. 

17.  Columbus  Southern  Power 
Company 

[Docket  No.  ER04-1 50-000] 

Take  notice  that  on  November  3, 
2003,  Columbus  Southern  Power 
Company  (CSP),  tendered  for  filing  with 
the  Commission  a  Notice  of 
Cancellation  for  Service  Agreement  No. 
3  under  FERC  Electric  Tariff,  Fifth 
Revised  Volume  No.  1  (Service 
Agreement  No.  3),  which  became 
effective  on  September  30,  1982. 

CSP  states  that  the  current  version  of 
Service  Agreement  No.,  3  contains  a  two 
year  notice  of  cancellation  provision 
and  that  CSP  gave  the  City  of 
Westerville,  Ohio  (Westerville),  the  only 
customer  served  by  CSP  under  Service 
Agreement  No.  3,  timely  written 
notification  of  CSP's  election  to 
terminate  Service  Agreement  No.  3,  and 
service  to  Westerville  under  CSP's  cost- 
based  rates.  CSP  requests  that  its  Notice 
of  Cancellation  be  made  effective  as  of 
January  1,  2004. 

CSP  further  states  that  copies  of  its 
filing  have  been  served  upon  the  Public 
Utilities  Commission  of  Ohio  and 
Westerville. 

Comment  Date:  November  24,  2003. 

18.  Nevada  Power  Company 

[Docket  No.  ER04-152-000] 

Take  notice  4hat  on  November  3, 
2003,  Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  five 
unexecuted  Regional  Required  System 
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Upgrades  Western  Memorandums  of 
Understanding  between  Nevada  Power 
and  the  following  generators:  (1)  Mirant 
Las  Vegas,  LLC;  (2)  GenWest,  LLC;  (3) 
Duke  Energy  Moapa,  LLC;  (4)  Las  Vegas 
Cogeneration  II,  LLC;  and  (5)  Reliant 
Energy  Bighorn,  LLC.  The  Western 
Memorandums  of  Understanding  are 
submitted  as  Service  Agreement  Nos. 
03-01171,  03-01172,  03-01174, OS- 
Oil  75  and  03-01176,  respectively,  to 
Nevada  Power's  Open  Access 
Transmission  Tariff.  Nevada  Power 
requests  that  the  Western 
Memorandums  of  Understanding  be 
made  effective  as  of  November  4,  2003. 
Comment  Date:  November  24,  2003. 

19.  Green  Power  Partners  I  LLC 

[Docket  No.  ER04-1 53-000] 

Take  notice  that  on  November  3, 
2003,  Green  Power  Partners  I  LLC 
(Green  Power)  submitted  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  an  Automated  Power 
,  Exchange  Master  Service  and 
Participation  Agreement  and 
corresponding  schedules  (APX  Master 
Agreement)  between  itself  and  the 
Automated  Power  Exchange,  Inc. 
Comment  Date:  November  24,  2003. 

20.  ISG  Hennepin  Inc. 

[Docket  No.  ER04-154-O00) 

Take  notice  that  on  November  3,  2003 
ISG  Hennepin  Inc.  (ISG  Hennepin) 
petitioned  the  Commission  for 
acceptance  of  ISG  Hennepin  FERC 
Electric  Tariff,  Original  Volume  Number 
1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations.  ISG  Hennepin  requests  an 
effective  date  for  the  rate  schedule  of 
December  1,  2003. 

Comment  Date:  November  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  tlie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00367  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDocket  No.  EC04-23-000,  et  al.] 

FirstEnergy  Corp,  et  al.;  Electric  Rate 
and  Corporate  Filings 

November  17,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  FirstEnergy  Corp  and  its  Public 
Utility  Subsidiaries;  NRG  Energy,  Inc. 
and  its  Public  Utility  Subsidiaries 

(Docket  No.  EC04-23-O00] 

Take  notice  that  on  November  14, 
2003,  FirstEnergy  Corp,  and  its  public 
utility  subsidiaries  (FirstEnergy)  and 
NRG  Energy,  Inc.  and  its  public  utility 
subsidiaries  (NRG)  (collectively. 
Applicants)  filed  with  the  Commission 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  for 
authorization  for  FirstEnergy  to  acquire 
certain  debt  and  common  equity 
securities  of  NRG  as  a  means  of  settling 
outstanding  claims  against  NRG,  and  for 
authorization  for  FirstEnergy  to  dispose 
of  such  securities  as  soon  as  possible 
thereafter  in  light  of  market  conditions. 
Applicants  state  that  if  a  Settlement 
Agreement  is  approved.  FirstEnergy  will 
be  entitled  to  receive  approximately 
6.5%  of  the  common  stock  of  NRG  and 
approximately  $30  million  of  NRG 
Senior  Notes.  Applicants  are  requesting 
expeditious  approval. 

Comment  Date:  December  5,  2003. 


2.  New  England  Power  Pool  and  ISO 
New  England  Inc. 

[Docket  Nos.  ER03-1 141-002  and  EL03-222- 
002] 

Take  notice  that  on  November  6. 
2003,  the  New  England  Power  Pool 
Participants  Committee  (NEPOOL) 
submitted  for  filing  two  corrections  to 
the  attachments  to  the  Response  to 
Commission's  Questions  Regarding 
Transmission  Cost  Allocation  Proposal 
for  New  England,  which  was  filed  on 
October  29,  2003  (October  29  Filing). 
NEPOOL  states  that  copies  of  these 
materials  were  sent  to  all  entities  who 
received  the  October  29  Filing. 

Comment  Date:  November  26,  2003. 

3.  Midwest  Generation,  LLC 

[Docket  No.  ERQ3-1 187-000  and  ER03- 
1187-001] 

Take  notice  that  on  November  4, 
2003.  as  amended  on  November  7,  2003. 
Midwest  Generation.  LLC  and 
Commonwealth  Edison  Company  filed  a 
Settlement  Agreement  establishing 
revised  rates  for  black  start  service. 

Comment  Date:  November  28.  2003. 

4.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  Nos.  ER04-9-001] 

Take  notice  that  on  November  7, 
2003,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Substitute 
Original  Interconnection  Agreement 
between  NYSEG  and  Seneca  Energy  11, 
LLC  (Seneca)  that  sets  forth  the  terms 
and  conditions  governing  the 
interconnection  between  Seneca's 
Ontario  Coimty  Landfill  generating 
facility  in  Ontario  County,  New  York 
and  NYSEG's  transmission  system. 

NYSEG  states  that  copies  of  this  filing 
have  been  served  upon  Seneca,  the  New 
York  State  Public  Service  Commission, 
and  the  New  York  Independent  System 
Operator,  Inc. 

Comment  Date:  November  28.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
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or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwvf.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electroniccdly 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary-.  ^ 

[FR  Doc.  E3-00354  Filed  11-21-03;  8:45  am] 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlesion 

[Oociwt  No*.  EL01-118-4)00  and  EL01-118- 
001] 

Before  Commissioners:  Pat  Wood  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell,  Investigation  of  Terms 
and  Conditions  of  Public  Utility  Market- 
Based  Rate  Auttiorlzations;  Order 
Amending  Market-Based  Rate  Tariffs 
and  Auttiorlzations 

Issued  November  17,  2003. 

1.  In  an  order  dated  Jime  26,  2003,  the 
Commission,  acting  pursuant  to  section 
206  of  the  Federal  Power  Act  (FPA),' 
proposed  to  condition  all  new  and 
existing  market-based  rate  tariffs  and 
authorizations  on  sellers'  compliance 
with  six  proposed  Matket  Behavior 
Rules.  2  The  need  for  these  Market 
Behavior  Rules,  we  stated,  was  informed 
by  the  types  of  behavior  that  had  been 
observed  in  the  Western  markets  during 
2000  and  2001:  by  Commission  Staffs 
Final  Report  concerning  these  markets 
(Western  Markets  Report);^  by  our 
experience  in  other  markets,  including 


'  16  U.S.C.  824e  (2000). 

^  See  Investigation  of  Terms  and  Conditions  of 
Public  Utility  Market-Based  Rate  Authorizations, 
103  FEKC  1  61,349  (2003)  (June  26  Order).  These 
Market  Behavior  Rules  address:  (i)  Unit  operations: 
(ii)  market  manipulation;  (iii)  communications:  (iv) 
reporting;  (v)  record  retention;  and  (vi)  related  tariff 
matters. 

'  Final  Report  on  Price  Manipulation  in  Western 
Markets:  Facf-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices, 
Docket  No.  PA02-2-OOO  (March  2003). 


the  organized  spot  markets  in  the  East; 
and  by  tl^e  comments  filed  in  response 
to  our  initial  proposal  in  this 
proceedi  ig.'' 

2.  In  tl  le  June  26  Order,  we  also  stated 
that  in  fc  rmulating  our  proposed  Market 
Behavioi  Rules,  we  were  required  to 
strike  a  c  areful  balance  among  a  number 
of  compt  ting  interests.  We  noted,  for 
example  that  while  market  participants 
must  be  ;iven  an  effective  remedy  in  the 
event  an  icompetitive  behavior  or  other 
market  a  }uses  occur,  sellers  should  be 
providec  "rules  of  the  road"  that  are 
clearly-delineated.  We  noted  that  while 
regulatoirv  certainty  was  important  for 
individual  market  participants  and  the 
marketplace  in  general,  the  Commission 
must  not)  be  impaired  in  its  ability  to 
provide  femedies  for  market  abuses 
whose  piecise  form  and  nature  cannot 
be  envisi  oned  today.  We  sought 
commen  s  on  whether  our  proposed 
rules  act  ieved  the  appropriate  balance  .- 
among  tl  ese  competing  interests.^ 

3. The  ^ast  majority  of  the  comments 
we  recei'  'ed  in  response  supported  the 
Commis!  ion's  overall  objectives  in  this 
proceedi  ig,  i.e.,  the  need  to  establish 
clear  gui  lelines  applicable  to  market- 
based  ral  B  sellers'  conduct  in  the 
wholesaJ  b  markets.  In  addition,  we 
received  a  number  of  constructive 
suggestic  ns  for  fine-tuning  the  specific 
language  embodied  in  our  proposed 
rules.  Ba  >ed  on  these  comments  and 
based  on  our  further  consideration  of 
the  issuep  discussed  below,  we  find  that 
sellers'  existing  tariffs  and 
authorizations,  without  clearly- 
delineatad  rules  of  the  road  to  govern 
market  participant  conduct,  are  unjust 
and  unreasonable.  Without  such 
behavioi  il  prohibitions,  the 
Commis!  ion  will  not  be  able  to  ensure 
that  ratei  are  the  product  of  competitive 
forces  ac  d  thus  will  remain  within  a 
zone  of  I  sasonableness.  We  further  find 
that  our  Market  Behavior  Rules,  as 


■•  In  an  oi  ler  issued  in  this  proceeding  on 
November  10,  2001,  we  proposed  to  condition  all 
new  and  e>  isting  market-based  rate  tariffs  and 
authorizati  )ns  to  include  a  broad  prohibition 
against  "an  ^competitive  behavior"  and  the 
"exercise  a  ^market  power."  See  Investigation  of 
Terms  and  Conditions  of  Public  Utility  Market-  ■ 
Based  Rate  Authorizations,  97  FERC  \  61,220 
(2001)  (Inil  al  Order).  Numerous' responsive 
pleadings  \  rere  filed  in  which  it  was  asserted, 
among  othi  r  things,  that  the  Commission's 
proposed  li  riff  provision  was  vague  and  over-broad, 
and  that  w1  thout  greater  specificity  and  guidance, 
our  propoa  >d  tariff  provision  would  create 
uncertaint]  in  the  marketplace.  In  the  June  26 
Order,  we  i  oted  that  our  revised  proposal  was 
designed  td  identify  more  precisely  and 
comprehenivcly  than  we  had  in  our  Initial  Order 
the  (ransac  ions  and  practices  that  would  be 
prohibited  inder  sellers'  market-based  rate  tariffs 
and  author  zations.  See  June  26  Order,  103  FERC 
161,349  at  P6. 

5  June  26  Order,  103  FERC  \  61.349  at  P7. 


modified  in  Appendix  A  to  this  order, 
are  just  and  reasonable  and  will  help 
ensure  that  rates  are  the  product  of 
competitive  forces  and  thus  remain  just 
and  reasonable. 

Background 

4.  In  the  June  26  Order,  we  noted  that 
as  part  of  our  ongoing  responsibility  to 
provide  regulatory  safeguards  to  ensure 
that  customers  are  protected  from 
market  abuses,  we  were  required  to 
balance  the  following  three  goals:  first, 
the  need  to  provide  for  effective 
remedies  on  behalf  of  customers  in  the 
eveat  anticompetitive  behavior  or  other 
market  abuses  occur;  second,  the  need 
to  provide  clearly-delineated  "rules  of 
the  road"  to  market-based  rate  sellers 
while,  at  the  same  time,  not  impairing 
the  Commission's  ability  to  provide 
remedies  for  market  abuses  whose 
precise  form  and  nature  caimot  be 
envisioned  today;  and  third,  the  need  to 
provide  reasonable  bounds  within 
which  conditions  on  market  conduct 
will  be  implemented  so  as  not  to  create 
unlimited  regulatory  uncertainty  for 
individual  market  participants  or  harm 
to  the  marketplace  in  general.  We  also 
noted  that  a  stable  marketplace  with 
clearly  defined  rules  would  benefit  both 
customers  and  market  participants  and 
would  create  an  environment  that  will 
attract  much-needed  capital.^ 

5.  Based  on  these  objectives,  we 
proposed  six  specific  Market  Behavior 
Rules  to  govern  sellers'  conduct  in  the 
wholesale  market: 

•  Unit  Operation:  We  proposed  that 
sellers  be  required  to  operate  and 
schedule  generating  facilities,  undertake 
meiintenance,  declare  outages,  and 
commit  or  otherwise  bid  supply  in  a 
manner  that  complies  with  the  rules  and 
regulations  of  the  applicable  power 
market; 

•  Market  Manipulation:  We  proposed 
to  prohibit  all  forms  of  market 
manipulation; 

•  Communications:  We  proposed  to 
require  that  sellers  provide  complete, 
accurate  and  factual  information  and 
not  submit  false  or  misleading 
information,  or  omit  material 
information,  in  any  communication 
with  the  Commission,  market  monitors, 
regional  transmission  organizations 
(RTOs),  independent  system  operators 
(ISOs),  or  similar  entities; 

•  Reporting:  We  proposed  to  apply 
thisrsame  standard  with  respect  to 
reports  made  by  sellers  to  publishers  of 
electricity  or  natural  gas  price  indices; 

•  Record  Retention:  We  proposed  to 
require  sellers  to  retain  for  a  period=of 
three  years  all  data  and  information 


8  June  26  Order,  103  FERC  1  61,349  at  P5. 
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necessary  for  the  reconstruction  of  the 
prices  they  charge,  and  the  prices  they 
report  for  use  in  published  price 
indices; 

•  Related  Tariffs:  Finally,  we 
proposed  to  clarify  that  sellers  would 
not  be  permitted  to  violate  or  collude 
with  another  party  in  actions  that 
violate  seller's  code  of  conduct  or  Order 
No.  889  standards  of  conduct. 

6.  We  also  stated  that  any  seller  found 
to  have  engaged  in  the  behavior 
prohibited  by  oiu-  rules  would  be  subject 
to  a  disgorgement  remedy  and  any  other 
appropriate  non-monetary  remedies 
such  as  revocation  of  seller's  market- 
based  rate  authority.  We  sought 
comments  from  interested  entities 
concerning  a  number  of  issues, 
including  the  specific  language 
embodied  in  the  rules  themselves,  the 
overall  balance  of  interests  reflected  in 
these  rules,  and  the  remedies  and 
procedures  that  would  be  available  to 
market  participants  with  respect  to  their 
enforcement.^ 

Notice  and  Responsive  Pleadings 

7.  The  June  26  Order  was  published 
in  the  Federal  Register. »  Interested 
entities  were  invited  to  file  comments 
within  30  days  of  this  date,  with  reply 
comments  permitted  within  30  days  of 
the  comment  submission  date.  In 
response,  numerous  comments  and 
reply  comments  were  received  from 
entities  representing  Federal  and  State 
agencies,  consumer  advocates,  trade 
organizations,  and  all  segments  of  the 
industry.  These  entities  are  listed  in 
Appendix  C  to  this  order. 

8.  Comments  generally  supportive  of 
the  Commission's  proposed  rules  were 
submitted  by  a  broad  majority  of  the 
entities  who  filed  comments. 
Specifically,  commenters  generally 
concurred  that  establishing  a  clear  set  of 
market  behavior  standards  governing 
sellers'  conduct  in  the  wholesale 
markets  is  necessary.  There  were 
disagreements  voiced  over  the  means  to 
meet  these  objectives.  For  example, 
some  argued  that  our  proposed  rules 
were  a  necessary  but  not  a  sufficient 
step  forward  in  addressing  the  concerns 
outlined  in  the  June  26  Order.  These 
commenters  submitted  that  in  addition 
to  our  proposed  rules,  we  should  also 
consider  a  number  of  market  design 


'In  a  companion  issuance,  we  also  proposed  to 
modify  natural  gas  market  blanket  certificates  under 
subpart  G  of  part  284  of  the  Commission's 
regulations  to  contain  many  of  the  standards 
proposed  herein,  where  applicable.  See  Notice  of 
ProposedRulemaking,  Docket  No.  RM03-10-000, 
Amendments  to  Blanket  Sales  Certificates,  103 
FERC  1  61,350  (2003).  A  Final  Rule  in  that 
proceeding  is  being  issued  contemporaneously  with 
this  order. 

••68  FR  40924  (2003). 


changes  to  bolster  the  overall 
competitiveness  of  the  wholesale 
markets.  Others  (most  notably  sellers  or 
entities  representing  their  interests) 
asserted  that  our  proposed  rules  would, 
if  implemented,  impose  a  heavy- 
handed,  open-ended  burden  on  sellers 
that  would,  without  fine-tuning  and 
clarification,  chill  investment  in  the 
industry.  A  number  of  revisions  were 
proposed  addressing  these  issues. 

9.  On  July  28,  2003,  Southern 
Company  Services,  Inc.  (Southern)  filed 
a  request  for  rehearing  of  the  June  26 
Order  concerning  the  Commission's 
asserted  statutory  authority  to  adopt  its 
proposed  rules. 

Discussion 

Procedural  Matters 

10.  We  will  grant  intervention  status 
to  each  of  the  entities  listed  in 
Appendix  C  to  this  order.  In  addition, 
we  will  dismiss  Southern's  request  for 
rehearing.  As  we  held  in  the  June  26 
Order  and  reiterate  here,  rehearing  may 
not  be  sought  in  this  case  until  such 
time  as  the  Commission  issues  a  final 
order,  i.e.,  within  30  days  of  the 
issuance  of  this  order."  However,  we 
will  treat  Southern's  rehearing  request 
as  a  comment,  the  substance  of  which 
is  addressed  in  section  N,  below. 

Analysis 

11.  The  task  before  us  in  this 
proceeding  is  to  determine  how  and  to 
what  extent  market-based  rate  seller 
conduct  in  the  wholesale  markets 
should  be  monitored  by  the  Commission 
and,  when  necessary,  how  and  to  what 
extent  this  conduct  should  be  remedied. 
To  this  end,  we  concur  with  the 
consensus  view  conveyed  in  the 
comments  we  have  received  in  response 
to  our  proposed  rules,  namely,  that 
sellers,  while  accountable  for  their 
actions,  need  and  deserve  clearly- 
delineated  rules  governing  their  conduct 
so  that  both  sellers,  buyers,  and  other 
interested  entities  will  know  what  is 
and  what  is  not  acceptable  market 
behavior.  We  find  market-based  rate 
tariffs  and  authorizations  that  do  not 
include  such  standards  are  unjust  and 
unreasonable. 

12.  Our  behavioral  rules  are  designed 
to  provide  market  participants  adequate 
opportimity  to  detect,  and  the 
Commission  to  remedy,  market  abuses. 
Our  behavioral  rules  eire  also  clearly 
defined  so  that  they  do  not  create, 
uncertainty,  disrupt  competitive 
commodity  markets  or  simply  prove 
ineffective.  However,  since  competive 
markets  are  dynamic,  it  is  important 


that  we  periodically  evaluate  the  impact 
these  rules  have  on  the  energy  markets. 
We  direct  our  office  of  Market  Oversight 
and  Investigation  to  evaluate  the 
effectiveness  and  consequences  of  these 
behavioral  rules  on  an  annual  basis  and 
include  this  analysis  in  the  State  of  the 
Markets  Report. 

A.  Market  Behavior  Rule  1  (Unit 
Operation) 

1.  Commission  Proposal 

13.  In  the  June  26  Order,  we  noted 
that  the  integrity  of  an  organized  market 
and  other  markets  as  well  require  sellers 
to  comply  with  the  rules  and  regulations 
of  the  applicable  power  market.  In 
Market  Behavior  Rule  1.  therefore,  we 
proposed  to  require  that  sellers  operate 
and  schedule  generating  facilities, 
undertake  maintenance,  declare  outages, 
and  conunit  or  otherwise  bid  supply  in 
a  manner  that  complies  with  these  rules 
and  regulations.  We  stated  that  while 
market  participants  may  become  subject 
to  additional  requirements  through  tariff 
service  agreements  or  other  market 
participation  agreements,  a  specific 
requirement  in  each  seller's  market- 
based  rate  tariff  addressing  imit 
operation  issues  would  be  necessary  in 
order  to  give  the  Commission  and 
interested  parties  direct  remedial 
authority  for  violations  that  may  not 
exist  without  such  a  condition. 

2.  Comments 

14.Commenters  argue  that  Market 
Behavior  Rule  1 ,  unless  it  is  revised, 
could  be  relied  upon  by  market 
operators  to  impose  operating  and 
maintenance  standards  that  would 
require  generators  to  violate  permit 
restrictions  or  operate  in  an  unsafe 
manner.'"  EPS  A,  et  al.  request  that  the 
rule  be  modified  by  adding  that  the  unit 
operation  requirement  contemplated  by 
the  rule  be  "consistent  with  the 
operational,  legal  and  economic 
constraints  on  such  generating 
facilities. "11  The  New  York 
Independent  System  Operator,  Inc. 
(New  York  ISO)  characterizes  this  issue 
as  a  reliability  concern,  and  proposes 
that  the  rule  require  sellers  to  iifform  the 


»  See  Rule  713  of  the  Commissions  Rules  of 
Practice  and  Procedure,  18  CFR  385.713  (2003). 


'"Comments  of  Electric  Power  Supply 
Association,  Colorado  Independent  Energy 
Association,  Independent  Energy  Producers  of 
California,  Independent  Power  Producers  of  New 
York,  Inc.  and  the  Western  Power  Trading  Forum 
(EPS A,  et  al.)  at  2.  See  also  Comments  of  Exelon 
Corporation  (Exelon)  at  6;  Comments  of  Reliant 
Energy  Power  Generation,  Inc.  and  Reliant  Enei:gy 
Services,  Inc.  (Reliant)  ("Generators  should  not  be 
penalized  for  failure  to  operate  a  plant  in  a 
physically  impossible  manner  or  in  a  way  that  is 
inconsistent  with  economic  and  environmental 
restrictions"). 

' '  See  also  Comments  of  Reliant  at  4;  Comments 
of  Edison  Electric  Institute  (EEI)  at  8. 
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system  operator  if  they  are  imable  to 
follow  the  dispatch  instructions  they 
receive.  The  New  York  ISO  also 
proposes  that  Market  Behavior  Rule  1  be 
modified  to  require  sellers  to  use  their 
"best  efforts  to  comply  with  the 
operating  instructions  of  the  applicable 
power  system  operator." 

15.  Commenters  also  assert  that  the 
"rules  and  regulations"  to  which  the 
proposed  rule  refers  should  be  limited 
to  "Commission-approved"  rules  and 
regulations.  ^2  FirstEnergy  asserts  that 
absent  this  limitation,  the  rules  of  the 
applicable  power  market,  as  referenced 
by  the  proposed  rule,  may  be 
unknowable  and  uncertain  and  thus, 
among  other  things,  lack  the  procedural 
safeguards  triggered  by  a  Section  205 
filing.  Dynegy  explains  that  ISOs,  RTOs 
and  transmission  providers  occasionally 
adopt  rules,  protocols,  or  guidelines  (or 
interpretations  of  tariff  provisions) 
without  vetting  them  through  the 
stakeholder  process  and  without 
Commission  authorization. 

16.  Pacific  Gas  and  Electric  Company 
(PG&E)  submits  that  the  term 
"applicable  power  market"  also  requires 
clarification,  where  there  is  more  than 
one  market  and  more  than  one  set  of 
rules  which  may  apply.  In  addition, 
commenters  take  varying  positions  on 
the  issue  of  whether  the  Commission's 
proposed  prohibitions  should  apply  to 
bilateral  and  forward  markets."  APPA 
and  TAPS  argue  that  they  should,  while 
EPSA,  et  ai,  EEI,  Southern,  and  others 
assert  that  Market  Behavior  Rule  1  is 
inapplicable  as  it  relates  to  these 
markets.!'*  Southern,  for  example, 
asserts  that  the  market  abuse  concerns 
of  the  tjrpe  contemplated  by  the 
proposed  rule  do  not  arise  in  the  context 
of  arm's-length  negotiations.  On  this 
same  basis,  EPSA,  et  al.  request 
clarification  that  Market  Behavior  Rule 

1  (and  indeed  each  of  the  Commission's 
proposed  rules)  will  not  be  a  basis  for 
modifying  rates  otherwise  agreed  to  by 
such  parties. 

17.  Merrill  Lynch  Capital  Services, 
Inc.  and  Morgan  Stanley  Capital  Group 
Inc.  (Merrrill  Lynch,  et  al.)  request 
clarification  that  Market  Behavior  Rule 

1  will  not  apply  to  marketers  that  do  not 
own  generation.  Merrill  Lynch,  et  al. 
also  argue  that  scheduling  services 


"  See  e.g.,  Conunents  of  EEI  at  8;  Comments  of 
FirstEnergy  Service  Company  (FirstEnergy)  at  6; 
Comments  of  Duke  Energy  Corporation  (Duke)  at 
36;  Comments  of  Dynegy  Power  Marketing.  Inc.,  et 
al.  (Dynegy)  at  5;  Comments  of  Edison  Mission 
Energy  at  5-6:  Comments  of  Pinnacle  West 
Companies  (Piimacle)  at  S. 

>  3  Commenters  make  similar  arguments  as  they 
relate  to  proposed  Market  Behavior  Rule  2, 
discussed  below. 

<*  See  e.g..  Comments  of  Exelon  at  5;  Reply 
Comments  of  Central  Maine,  et  al.aXS. 


should  E  ot,  by  itself,  be  considered 
sufficien  t  to  constitute  "control"  of 
generatit  m.  Finally,  the  Colorado  Office 
of  Consu  mer  Counsel  '^  (Colorado 
Consumi  ir  Counsel,  et  al.)  interprets 
Market  I  ehavior  Rule  1  as  a  prohibition 
against  capacity  withholding  and  seeks 
clarificallion  regarding  the  application  of 
such  a  n  le  to  hydroelectric  generation 
in  those  aarts  of  the  country  where 
hydro  p(  wer  is  used  primarily  for  peak 
shaving. 

3.  Comn  ission  Ruling 

18.  W«  will  approve  Market  Behavior 
Rule  1,  s  jbject  to  two  revisions,  as 
requester  1.  First,  we  will  revise  the  rule 
to  clarify  that  the  "rules  and 
regulatio  is"  to  which  the  rule  refers 
apply  on  ly  to  "Commission-approved" 
rules  an(  regulations.  Second,  we  will 
revise  th }  rule  to  clarify  that  the 
operatioi  i  of  this  rule  will  not  impose  a 
must-off  (r  requirement  on  sellers 
(althougt  sellers  may  have  such  an 
obligation  independent  of  this  rule).  As 
revised,  Market  Behavior  Rule  1  will 
require  i  larket-based  rates  sellers  to: 

Operatt  and  schedule  generating  facilities, 
undertake  maintenance,  declare  outages,  and 
commit  o:  otherwise  bid  supply  in  a  manner 
that  comp  lies  with  the  Commission-approved 
rules  and  regulations  of  the  applicable  power 
market.  C  )mpliance  with  this  Market 
Behavior  lule  1  does  not  require  Seller  to  bid 
or  supply  electric  energy  or  other  electricity 
products  inless  such  requirement  is  a  part  of 
a  separate  Commission-approved  tariff  or 
requiremt  nt  applicable  to  Seller. 

19.  As  we  noted  in  the  June  26  Order, 
Market  I  ehavior  Rule  1  will  aid  the 
Commisi  ion  in  ensuring  that  the  rates, 
terms  an  i  conditions  charged  by 
market-b  ased  rate  sellers  remain  just 
and  reas  )nable  by  tying  sellers'  conduct 
with  resj  »ect  to  their  unit  operations  to 
the  rules  and  regulations  of  the  power 
markets  n  whjch  they  do  business.  Oiur 
rule  will  thus  give  the  Commission 
direct  re:  nedial  authority  for  violations 
that  may  not  exist  in  certain  cases 
absent  si  ich  a  rule. 

20.  Co  nmenters  assert  and  we  agree, 
however ,  that  the  rules  and  regulations 
to  which  this  rule  refers  should  be 
limited  t )  "Commission-approved" 
rules  an(  regulations  of  the  applicable- 
power  niarket.  We  agree  that  it  would 
not  be  appropriate  to  require  that  a 
market-l  ased  rate  seller  be  made  subject 
to  poteni  ial  sanction  for  rules  or 
regulaticns  (e.g.,  technical  guidelines  set 
forth  in  irotocols)  that  have  not  been 
filed  wit  1  the  Commission.  We  also 


*  Joined  by  the  New  Mexico  Attorney  General, 
the  Rhode  sland  Attorney  General,  the  Utah 
Committee  of  Consumer  Service,  the  Public  Utility 
Law  Projec  of  New  York,  Inc.,  the  National 
Consumer  -aw  Center,  and  Public  Citizen.  Inc. 


clarify  that  Market  Behavior  Rule  1, 
while  requiring  compliance  with  any 
Commission-approved  rule  or  regulation 
of  the  applicable  power  market,  will  not 
otherwise  apply  to  any  bilateral  power 
sales  arrangement  or  other  transactions 
to  which  the  seller  may  be  a  party. 

21.  VVe  will  also  revise  Market 
Behavior  Rule  1  to  make  clear  that  no     * 
"must  offer"  requirement  will  be 
imposed  under  this  rule.  As  revised,  the 
rule  makes  clear  that  "[c]ompliance 
with  this  Market  Behavior  Rule  1  does 
not  require  Seller  to  bid  or  supply 
electric  energy  or  other  electricity 
products  imless  such  requirement  is  a 
part  of  a  separate  Commission-approved 
tariff  or  requirement  applicable  to 
Seller."  Unless  the  seller  is  subject  to  a 
must-offer  requirement  pursuant  to  the 
applicability  of  a  Commission-approved 
tariff,  or  other  specific  Commission- 
approved  obligation,  then,  the  seller 
will  not  be  subject  to  such  a 
requirement  imder  our  rule.'**  We  also 
clarify  that  our  rule  is  not  intended  to 
supersede  market-specific  rules  such  as 
those  for  outage  scheduling/reporting 
and  bidding  that  we  have  approved  in 
our  acceptance  of  ISO/RTO  tariffs.  In 
sum,  we  clarify  that  this  rule  is  not 
intended  to  serve  as  an  independent 
basis  to  impose  any  new  obligations  on 
sellers,  or  to  further  regulate  bilateral 
markets. '^ 

22.  We  will  reject  commenters' 
proposed  clarification  that  our  rule 
apply  only  to  market-based  rate  sellers 
who  own  physical  generation  assets. 
Sellers,  whether  they  do  or  do  not  own 
generation,  participate  in  markets,  bid 
supply,  and,  in  many  cases,  control 
generation  resources  through  contract 
rights.  We  also  clarify  that  to  the  degree 
physical  vdthholding  or  economic 
withholding  issues  are  the  subject  of  an 
applicable  power  market's  rules  and 
regulations,  sellra^'  compliance  with 
such  rules  and  regulations  will  satisfy 
the  seller's  obligations.  Thus,  unless 
concepts  of  physical  or  economic 
withholding  are  a  component  of  a 
broader  manipulative  behavior,  as 
addressed  in  Market  Behavior  Rule  2, 
discussed  below,  actions  taken  in 
accord  with  the  Commission-approved 


*^To  make  this  same  point,  as  discussed  in 
Section  G,  below,  we  are  also  rejecting  our 
proposed  Market  Behavior  Rule  2(e).  That  proposed 
rule,  which  addressed  market  manipulation  in  a 
specific  context  (i.e.,  with  respect  to  "bidding  the 
output  of  or  misrepresenting  the  operational 
capabilities  of  generation  facilities  in  a  manner 
which  raises  market  prices  by  withholding  available 
supply  from  the  market")  was  incorrectly 
interpreted  by  commenters  as  a  must-offer 
requirement. 

"Additional  issues  relating  to  RTO/ISO 
coordination  matters  are^iscussed  in  Section  O, 
below. 
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rules  of  an  applicable  power  market  will 
not  be  considered  actionable  physical  or 
economic  withholding. 

23.  Finally,  cominenters  raise 
concerns  that  Market  Behavior  Rule  1 
could  require  unit  operation  in  an 
unsafe  manner  or  in  a  way  that  could 
violate  envirormiented  permit 
restrictions.  However,  we  are  not  aware 
of  any  Commission-approved  rule  or 
regulation  (and  commenters  cite  to  no 
rule  or  regulation)  which  would  require 
sellers  to  operate  their  units  in  an 
unsafe  manner  or  in  violation  of  any 
environmental  permit  restrictions. 
Issues  of  this  nature  should  be  raised 
and  addressed  in  the  applicable  power 
markets  when  and  to  the  extent  they 
may  arise. 

B.  Market  Behavior  Rule  2  (Market 
Manipulation) 

1.  Commission  Proposal      ^^ 

24.  In  the  June  26  Order,  we  stated 
that  our  reliance  on  competitive  markets 
to  establish  just  and  reasonable  rates 
requires  that  we  have  the  tools 
necessary  to  ensure  that  prices  created 
in  these  markets  continue  to  fall  witliin 
a  just  and  reasonable  zone.  We  stated 
that  the  tools  we  have  relied  upon 
include  non-discriminatory 
transmission  access,  an  efficient  and 
pro-competitive  wholesale  market 
platform,  and  effective  market 

-monitoring  and  enforcement. 
Accordingly,  we  proposed  to  prohibit 
activities  that  adversely  affect 
competitive  outcomes,  by  stating  that 
"[ajctions  or  transactions  without  a 
legitimate  business  purpose  which 
manipulate  or  attempt  to  manipulate 
market  prices  for  electric  energ>'  and/or 
electric  energy  products  which  do  not 
reflect  the  legitimate  forces  of  supply 
and  demand,  are  prohibited." '« 

2.  Comments 

25.  The  Electricity  Consumers 
Resource  Council  '^  (ELCON,  et  al.) 
support  Market  Behavior  Rule  2,  as 
proposed.  ELCON,  et  al.  assert  that  the 
Commission's  proposed  anti- 
manipulation  prohibition  is  necessary 
due  to  the  absence  of  and/or  weakness 
of  such  provisions  in  the  markets 
operated  by  the  Cal  ISO,  PJM,  ISO  New 
England,  Inc.,  the  New  York  ISO  ank  the 
Midwest  Independent  System  Operator, 
Inc.  (Midwest  ISO).  ELCON,  et  al. 


'« June  26  Order.  103  FERC 1 61.349  at  P22. 

"Joined  by  the  American  Iron  and  Steel  Institute, 
the  American  Chemistry  Coimsel,  the  American 
Forest  &  Paper  Association,  the  Association  of 
Business  Advocating  Tariff  Equity,  California  Large 
Energy  Consumers  Association,  Connecticut 
Industrial  Energy  Consumers,  Industrial  Energy 
Consumers  of  Pennsylvania,  Southeast  Electricity 
Consumers  Association,  and  Multiple  Interveners. 


characterize  the  anti-gaming  provisions 
currently  in  effect  in  these  markets  as 
vague  and  conflicting,  while  in  other 
regions  of  the  country  there  are  no 
standards  at  all.  ELCON,  et  al.  conclude 
that  the  Commission's  proposal  to  apply 
a  single  anti-gaming  prohibition 
applicable  to  all  markets  is  appropriate 
and  urgently  needed. 

26.  Other  commenters  take  issue  with 
-  the  market  manipulation  prohibition  set 

forth  in  proposed  Market  Behavior  Rule 
2.  First,  commenters  assert  that  a  market 
manipulation  prohibition  should  not  be 
applied  to  bilateral  markets.  Mirant  and 
TransAlta,  for  example,  argue  that  there 
is  no  economic  rationale  for  applying 
market  manipulation  rules  outside  the 
short-term  spot  markets  for  power,  given 
the  difficulty  of  exercising  market 
power  in  forward  markets  directly  or 
leveraging  market  power  fi-om  short- 
term  markets  into  the  forward  markets. 
APPA  and  TAPS  take  the  opposite 
position,  noting  market  power  and 
manipulation  risks  arise  not  only  in  the 
spot  markets,  but  in  the  bilateral 
markets  as  well. 

27.  Commenters  also  challenge  the 
sufficiency  of  the  term  "legitimate 
business  piupose"  in  distinguishing 
between  prohibited  and  non-prohibited 
conduct  and  question  whether  and  to 
what  extent  the  Commission  can  fairly 
(and  with  adequate  notice  to  sellers) 
identify'  such  motives.  InterGen  North 
America,  L.P.  (InterGen)  argues, 
therefore,  that  the  term  "legitimate 
business  purpose"  is  fatally  vague  and 
that  there  are  no  recognized  principles 
or  accepted  rules  or  standards  in  the 
industiy  that  would  assist  market 
participants  in  understanding  what  is 
and  what  is  not  "legitimate."  InterGen 
notes,  in  this  regard,  that  Webster's 
Disctionary  defines  the  word 
"legitimate"  as  conforming  to 
recognized  principles  or  accepted  rules 
and  standards.  20  Dynegy  Power 
Marketing,  Inc.  (Dynegy)  asserts  that  in 
the  organized  markets  in  the  East,  any 
bid  with  respect  to  the  marginal  unit 
could  be  accused  of  attempting  to 
manipulate  prices,  even  if  the  market  is 
covered  by  mitigation  procedures  that 
limit  the  unit's  bidding  paramiaters. 

28.  For  others,  the  term  "legitimate 
business  purpose"  is  insufficient 
because  it  will  allow  sellers  who  should 
be  sanctioned  to  justify  their  bad 
conduct.  The  National  Association  of 
State  Utility  Consmner  Advocates 
(NASUCA)'points  out  that  this  term,  if 
approved,  will  invite  market 


participants  to  try  to  excuse  actions  that 
are  manipulative  but  that  were 
undertaken  to  promote  some  imaginable 
business  purpose. 

29.  Other  commenters  focus  their 
concerns  on  the  term  "legitimate  forces 
of  supply  and  demand."  EPSA,  et  al. 
suggest  that  there  is  little  consensus  as 
to  what  price  might  result  from  the 
unfettered  interplay  among  these  market 
forces  because  there  is  little  consensus 
as  to  how  to  value  scsircity,  how  supply 
and  demand  interact  to  set  prices,  when 
to  allow  reserves  and/or  demand 
response  to  set  the  market  clearing 
prices,  what  the  proper  components  of 
marginal  cost  are,  and  when  mitigation 
is  appropriate.  EPSA,  et  al.  assert  that 
without  a  clearer  consensus  on  the 
proper  approach  to  price  formation,  the 
proposed  term  will  result  in  a  great  deal 
of  controversy  and  expensive  litigation  ' 
to  address  issues  that  would  be  better 
resolved  in  other  forums.  In  addition, 
EPSA,  et  al.  submit  that  any  attempt  to 
reconstruct  the  legitimate  forces  of 
supply  and  demand  in  a  complex 
market  in  which  the  interaction  of  the 
parties  affects  the  outcome  is  virtually 
impossible. 

30.  Numerous  commenters  also  argue 
that  as  a  means  of  limiting  the  proposed 
rule  and  better  defining  it,  an  intent 
standard  must  be  adopted  (a 
recommendation  also  made  with  respect 
to  certain  other  Market  Behavior  Rules, 
as  discussed  below). ^i  EME  argues  that 
without  intent  to  manipulate  the 
proposed  rule,  it  would  be  unfair  to 
punish  market  participants  for  actions 
that  are  economically  justifiable  and 
within  the  bounds  of  these  rules  are 
properly  undertaken  to  maximize 
returns  in  a  competitive  market. 
Southern,  adds  that  to  address  these 
concerns.  Market  Behavior  Rule  2 
should  be  modified  to  prohibit  sellers 
from  "knowingly"  engaging  in  the 
conduct  prohibited  by  the  rule  "with 
the  intent"  to  manipulate  market  prices, 
with  a  "showing  that  the  seller  actually 
succeeded  in  its  efforts  to  manipulate 
the  market."22 

31.  Reliant  also  argues  that  the  term 
"electric  energy  products,"  as  used  in 
the  proposed  rule,  is  undefined  and 


20  See  also  Comments  of  EEI  at  10  (asserting  that 
the  term  "legitimate  business  purpose"  is  vague  and 
vtrould,  if  adopted,  create  market  uncertainty);  Reply 
Comments  of  Mirant  and  TransAlta  at  16. 


-'  See  e.g..  Comments  of  EEI  at  10:  Comments  of 
EPSA.  et  al.  at  8-12;  Comments  of  Exelon  at  6: 
Comments  of  Southern  at  12;  Comments  of  Edison 
Mission  Energy  (EME)  at  6:  Comments  of  Pinnacle 
West  at  6;  and  Comments  of  Reliant  at  6. 

'-  Other  commenters  propose  similar  language 
incorporating  this  element  of  intent.  See  e.g.. 
Comments  of  EPSA,  et  al.  (prohibiting  actions  or 
transactions  without  a  legitimate  purpose  "and 
whichare  intended  to"  manipulate  or  attempt  to 
manipulate  market  prices);  Comments  of  Reliant  at 
6  (prohibiting  actions  or  transactions  "undertaken" 
without  a  legitimate  business  piupose  "and 
intentionally  tu"  manipulate  market  prices). 
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otherwise  lumecessaiy.  Reliant  notes 
the  proposed  rule  already  prohibits 
manipxilation  of  market  prices  and  that 
this  prohibition  covers  prices  associated 
with  any  jurisdictional  product, 
whether  energy,  ancillary  services, 
transmission,  or  any  other. 

32.  The  New  York  State  Public 
Service  Commission  (New  York 
Commission)  requests  that  the 
Commission  clarify  that  sellers  are 
bound  by  the  actions  or  transactions  of 
their  affiliates,  as  they  relate  to  this  rule. 
The  New  York  Commission  states  that 
absent  this  clarincation,  sellers  would 
be  permitted  to  sidestep  this  rule  by 
way  of  affiliate  gaming  practices.  The 
New  York  Commission  concludes  that  if 
a  seller's  affiliate  violates  a  Market 
Behavior  Rule  in  a  way  that  improperly 
raises- market  prices  and  the  seller  enters 
into  long-term  contracts  that  benefit 
from  that  price,  the  seller's  contract 
should  be  governed  by  this  rule  just  as 
if  the  contracts  had  been  signed  by  the 
affiliate. 

33.  Commenters  also  express  concerns 
regarding  the  general  impact  of  the 
proposed  rule  on  the  marketplace  as  a 
whole.  EPSA,  et  al.  claim  that  without 
greater  specificity  and  clarity,  the 
proposed  rule  will  lead  to  excessive 
litigation.  EEI  speculates  that  sellers 
engaging  in  proscribed  transactions  will 
rely  on  the  ambiguity  in  the  proposed 
rule-to  defend  their  bad  conduct.  East 
Texas  Cooperatives  and  First  Energy 
suggest  that  the  over-breadth  of  the 
proposed  rule  will  prohibit  or  at  least 
chill  legitimate  business  behavior.  The 
New  York  ISO  submits  that  with  the 
uncertainty  engendered  by  the  proposed 
rule,  higher  market  prices  may  be 
necessary  to  induce  construction  of  new 
generation  in  New  York  and  in  other 
regions. 

34.  Finally,  the  Federal  Trade 
Commission  (FTC)  argues  that 
structurally  competitive  markets  that 
foster  ease  of  entry  are  critical  to 
efficient  pricing,  output,  and 
investment,  and  are  more  likely  to 
protect  consiuners  than  would  the 
proposed  rule.  The  FTC  also  suggests 
that  because  there  may  be  conflicts 
between  antitrust  law  and  the  meaning 
of  the  terms  used  by  the  Commission  in 
the  proposed  rule  [e.g.,  the  term 
"without  a  legitimate  business 
purpose"),  the  Commission  should  limit 
and  better  focus  its  rule  such  that  it 
woidd  only  prohibit  sellers  from 
engaging  in  conduct  that  violates  the 
antitrust  laws. 

3.  Commission  Ruling 

35.  We  will  adopt  the  prohibition, 
against  market  manipulation,  as  set 


forth  in 
CBvised. 


Market  Behavior  Rule  2,  as 
As  revised,  the  rule  provides: 


Action!  or  transactions  that  are  without  a 
legitimate  business  purpose  and  that  are 
intended  to  or  foreseeably  could  manipulate 
market  pi  ices,  market  conditions,  or  market 
rules  for  ( ilectric  energy  or  electricity 
products  are  prohibited.  Actions  or 
transactions  undertaken  by  Seller  that  are 
explicitly  contemplated  in  Commission- 
approvedj  rules  and  regulations  of  an 
applicable  power  market  (such  as  virtual 
supply  or  load  bidding)  or  taken  at  the 
direction  of  an  ISO  or  RTO  are  not  in 
violation  3f  this  Market  Behavior  Rule. 

36.  Oi;  r  rule,  as  revised,  balances  the 
need  to  ]  »rovide  sellers  clearly-defined 
rules  of  he  road  while,  at  the  same 
time,  no  impairing  the  Commission's 
ability  tc  provide  remedies  for  market 
abuses  v  hose  precise  form  and  nature 
cannot  h  s  envisioned  today.  This 
objective  is  satisfied,  here,  by  our 
reliance  on  a  prohibition  that  is  broad 
enough  in  its  reach  and  yet  clear  enough 
in  its  foe  us  to  capture  manipulative 
conduct  in  all  its  forms.  Oiu'  rule,  in 
essence,  is  designed  to  prohibit  market- 
based  rate  sellers  from  taking  actions 
which  interfere  with  the  prices  that 
would  otherwise  be  set  by  competitive 
forces,  or  from  manipulating  market 
conditicms  or  market  rules. 23  This 
standard,  which  recognizes  that 
manipul  itive  actions  engaged  in  by 
sellers  ai  e  not  undertaken  for  a 
legitimai  e  business  purpose,  has  been 
applied  »y  the  Commission  in  the 
past.24  F  M  the  reasons  discussed  herein, 
we  appl; '  it  now  to  all  market-based  rate 
sellers. 

37.  In  doing  so*  we  clarify  that 
transact!  9ns  with  economic  substance, 
in  whicl  a  seller  offers  or  provides 
service  t )  a  willing  buyer  and  where 
value  is  exchanged  for  value,  are  not 
prohibiti  id  by  our  rule.  While 
commen  ters  question  the  usefulness  of 
the  term  "legitimate  business  purpose," 
in  this  c(  intext,  we  note  that  our  reliance 
on  this  B  leasure  will  ensure  that  sellers 
acting  in  a  pro-competitive  maimer  will 
have  the  opportimify  to  show  that  their 
actions  \  tere  not  designed  to  distort 
prices  01  otherwise  manipulate  the 
market. '.  iehaviors  and  transactions  with 
economi :;  substance  will  thus  be 
recogniz  3d  as  reflecting  a  legitimate 


"  AnjBXi  mple  of  sellers'  ability  to  manipulate 
market  con  iitions  is  discussed  in  Section  C,  Iwlow, 
relating  to  vash  trades.  An  example  of  sellers' 
ability  to  n  anipulate  market  rules  is  discussed  in 
Section  D  ( submission  of  false  Information)  and 
Section  E  (  Teation  of  artificial  congestion).  An 
example  ol  seller's  ability  to  manipulate  market 
prices  is  di  (cussed  in  Section  F  (collusive  acts). 

**  See  Ea  ron  Power  Marketing,  Inc.,  103  FERC 
1 61,343  (2  )03)  [Enron]  (revoking  Enron's  blanket 
marketing  Certificate  authorization  based  on  Enron's 
participation  in  wash  trades  having  "no  legitimate 
business  purpose"). 


business  purpose  consistent  with  just 
and  reasonable  rates. 

38.  However,  an  action  or  transaction 
which  is  anticompetitive  (even  though  it 
may  be  imdertaken  to  maximize  seller's 
profits),  could  not  have  a  legitimate 
business  piurpose  attributed  to  it  under 
our  rule.  If,  for  example,  a  seller  is 
shown  to  have  caused,  or  attempts  to 
cause,  an  artificial  shortage  by 
physically  withholding  sufficient  and 
otherwise  available  power  from  the      ^ 
market  for  the  purpose  of  raising  the 
sales  price  obtainable  by  other  units 
participating  in  the  market — the  seller 
may  be  found  to  have  engaged  in  market 
manipulation,  bs  prescribed  by  Market 
Behavior  Rule  2,  i.e.,  under  these 
circiimstances,  there  can  be  no 
legitimate  business  purpose  attributable 
to  such  behavior.25 

39.  Our  prohibition  against  market 
manipulation  is  not  the  only  tool  we 
intend  to  rely  upon  to  ensure 
competitive  markets.^e  it  is.  however,  a 
necessary  tool,  because  it  reflects  the 
reality  that  we  oversee  a  dynamic  and 
evolving  market  where  addressing 
yesterday's  concerns  may  not  address 
tomorrow's.  As  we  apply  Market 
Behavior  Rule  2,  moreover,  we  will  be 
mindful  of  the  fact  that  we  are  not  only 
taking  steps  to  assure  just  and 
reasonable  rates  for  a  specific 
transaction  but  are  also  providing 
guidance  to  sellers  in  general.  As  such, 
in  determining  the  appropriate  remedy 
for  violations  of  this  rule,  we  will  take 
into  accoimt  factors  such  as  how  self 
evident  the  violation  is  and  whether 
such  violation  is  part  of  a  pattern  of 
manipulative  behavior. 

40.  As  recommended  by  commenters, 
we  will  strike  from  oxu  prohibition  the 
proposed  torn  that  would  have 
characterized,  as  manipulative  behavior, 
an  act  resulting  in  "market  prices  which 
do  not  reflect  the  legitimate  forces  of 
supply  and  demand."  While  we  do  not 
believe  that  our  use  of  this  term  was 
inappropriate  or  unjustified  (as  we 
intended  it),  many  commenters  appear 
to  have  misunderstood  its  purpose, 
suggesting  that  other  causes  [e.g.,  the 


25  The  available  supply,  in  this  instance,  would     • 
have  been  withheld  from  the  market  without  a 
legitimate  business  purpose  with  the  objective  of 
distorting  the  price  of  the  remaining  supply. 
Conversely,  if  the  power  was  withheld  due  to  a 
forced  or  planned  outage,  environmental 
restrictions,  labor  disruption,  or  similar  business 
purpose,  the  resulting  transaction  would  be 
reflective  of  a  competitively  derived  price  and 
would  not  be  found  to  be  manipulative.  In  this 
regard,  we  reject  NASUCA's  concern,  i.e.,  that 
sellers  can  fabricate  legitimate  business  purposes 
where  there  ai«  none.  In  fact,  the  Commission  is 
well  equipped,  on  a  case-by-case  basis,  to  determine 
whether  the  motives  ascribed  to  transactions  by 
sellers  are  legitimate  or  not  legitimate. 

2^  See  in^  Section  L. 
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lack  of  elasticity  of  demand  in  an 
organized  market)  may  explain  a  given 
dysfunction  in  the  interplay  between 
supply  and  demand.  To  avoid  confusion 
on  this  point,  then,  and  because  our 
objectives  with  respect  to  this  mle  can 
be  satisfied  under  the  surviving  clause, 
discussed  above,  we  have  eliminated 
this  teim  from  our  rule.  We  clarify,  then, 
that  our  rule  is  not  meant  to  say  that  we 
will  identify  prices  that  properly  reflect 
supply  and  demand  and  then  take 
action  against  sellers  whose  prices 
(however  they  may  be  established) 
differ.  Rather,  our  rule  is  designed  to 
prohibit  market-based  rate  sellers  from 
taking  actions  without  a  legitimate 
business  purpose  which  intend  to  or 
foreseeably  could  interfere  with  the 
prices  that  would  be  set  by  competitive 
forces.  27 

41.  We  will  reject  commenters' 
argument  that  Market  Behavior  Rule  2 
should  identify  and  prohibit  only 
expressly-defined  acts  of  manipulation. 
For  all  the  reasons  discussed  above,  it 
is  essential  and  appropriate  that  we 
have  a  prohibition  designed  to  prohibit 
all  forms  of  manipulative  conduct.  In 
approving  such  a  prohibition,  moreover, 
we  take  the  necessary  seifeguards,  both 
preceding  and  substantive.  Thus,  in  the 
event  the  Commission  receives  a 
complaint  about  a  particular  behavior  or 
identifies  such  behavior  on  its  own,  we 
will  inquire  into  all  of  the  surroimding 
facts  and  circmnstances  to  understand 
the  piupose  for  which  the  behavior  was 
undertd^en  and  the  intended  or 
foreseeable  outcome  of  the  behavior. 

42.  As  a  threshold  matter,  the 
Commission  will  evaluate  if  the  facts 
presented  appear  to  warrant  further 
inquiry  into  whether  the  transaction 
appears  to  be  of  a  questionable  purpose. 
For  example,  actions  or  transactions 
undertaken  at  the  direction  of  an  ISO  or 
an  RTO  are  not,  by  definition,  market 
manipulation  in  violation  of  our  rule.  In 
determining  whether  an  activity  is  in 
violation  orour  rule,  we  will  evaluate 
whether  the  activity  was  designed  to 
lead  to  (or  could  foreseeably  lead  to)  a 
distorted  price  not  reflective  of  a 
competitive  market.28  if,  thereafter,  the 
market-based  rate  seller  can  establish 
that  the  behavior  at  issue  was 
imdertaken  to  provide  service  to  a  buyer 
with  rates,  terms,  and  conditions 
disciplined  by  the  competitive  forces  of 
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2' The  rule,  then,  covers  actions  that  are  intended 
to  manipulate  prices  regardless  of  whether  these 
actions  actually  accomplish  their  purpose.  We  note, 
however,  that  in  most  such  cases,  there  will  be  no 
unjust  profits  to  disgorge. 

28  When  deciding  how  best  to  allocate  our 
enforcement  resources,  we  intend  to  focus  our 
efforts  primarily  on  those  actions  or  transactions 
that  have,  in  fact,  caused  distorted  market  prices. 


the  market,  we  would  find  the 
transaction  to  have  a  legitimate  business 
purpose  and  its  rates  to  reflect  a  just  and 
reasonable  competitive  level. 

43.  Our  approach  to  the  enforcement 
of  OUT  rules,  then,  will  be  based  on  a 
consideration  of  the  facts  and 
circumstances  of  the  conduct  at  issue  to 
determine  its  purpose  and  intended  or 
foreseeable  result.  We  recognize  that 
manipulation  of  energy  markets  does 
not  happen  by  accident.  However,  we 
also  recognize  that  intent  often  must  be 
inferred  from  the  facts  and 
circumstances  presented.  Therefore,  a 
violation  of  Market  Behavior  Rule  2 
must  involve  conduct  which  is  intended 
to,  or  could  foreseeably  result  in, 
distorted  prices. 

44.  While  we  believe  that  this 
approach  to  identifying  and  remedying 
market  manipulation  is  necessary,  we 
also  believe  it  is  fair.  We  believe,  for 
example,  that  sellers  can  recognize  the 
difference  between  actions  and 
strategies  that  are  in  fiulherance  of 
legitimate  profit  opportunities,  or  which 
serve  important  market  fimctions,  and 
those  that  result  in  prices  that  would  ' 
not  have  been  bid  or  paid  in  the  absence 
of  manipulation.  We  expect  our 
enforcement  and  complaint  procedures, 
as  approved  herein,  will  allow  us  to 
timely  examine  and  fairly  determine,  on 
a  case-by-case  basis,  when,  and  if,  a 
strategy  employed  by  a  seller  lacks  a 
legitimate  business  purpose. 

45.  Moreover,  while  oiu-  rules  will 
apply  to  all  jurisdictional  markets,  we 
note  these  rules  will  not  supersede  or 
replace  parties'  rights  imder  section  206 
of  the  FPA  to  file  a  complaint 
contending  that  a  contract  should  be 
revised  by  the  Commission  (piu^uant  to 
either  the  "just  and  reasonable"  or 
"public  interest"  tests  as  required  by  the 
contract).  Rather,  any  party  seeking 
contract  reformation  or  abrogation  based 
on  a  violation  of  one  or  more  of  the 
Market  Behavior  Rules  adopted  herein 
would  be  required  to  demonstrate  that 
such  a  violation  had  a  direct  nexus  to 
contract  formation  and  tainted  contract 
formation  itself.  If  a  jiu-isdictional  seller 
enters  into  a  contract  without  engaging 
in  behavior  that  violates  its  tariff  with 
respect  to  the  formation  of  such 
contract,  we  do  not  intend  to  entertain 
contract  abrogation  complaints 
predicated  on  our  Market  Behavior 
Rules. 

C.  Market  Behavior  Rule  2(a) 
(Prohibition  Against  Wash  Trades) 

1.  Commission  Proposal 

46.  In  addition  to  the  prohibition 
against  market  manipulation  set  forth  in 
proposed  Market  Behavior  Rule  2,  we 


also  proposed  to  prohibit  wash  trades  as 
a  specific  transaction  that  would  be 
prohibited  imder  oui  proposed  rule,  i.e., 
"pre-arranged  offsetting  trades  of  the 
same  product  among  the  same  parties, 
which  trades  involve  no  economic  risk, 
and  no  net  change  in  beneficial 
ownership." 

2.  Comments 

47.  The  New  York  ISO  suggests  that 
as  an  alternative  to  this  express 
prohibition,  the  Commission  should 
rely  on  the  ISO  (or  RTO)  market 
monitoring  imit  to  craft  and  implement 
rules  specifically  tailored  to  address 
improper  conduct  if  and  as  it  arises.^s 
The  New  York  ISO  also  states  that  even 
if  this  express  prohibition  is  adopted, 
the  relevant  aspects  of  the  proposed  rule 
should  be  incorporated  into  the 

.  reporting  requirement  embodied  in 
Market  Behavior  Rule  4  (discussed 
below). 

48.  NASUCA  asserts  that  the 
proposed  definition  of  "wash  trade"  is 
too  narrow,  allowing  sellers  to  evade 
regulation  by  slightly  altering  their 
transactions  as  they  relate  to  price  or 
quantity.  The  California  Electricity 
Oversight  Board  (Cal  Oversight  Board) 
agrees,  noting  that  by  contrast,  the 
Commodity  Exchange  Act  defines  wash 
trades  as  transactions  producing  "a 
virtual  financial  nullity  because  the  * 
resulting  net  financial  position  is  near 
or  equal  to  zero."  3°  The  Cal  Oversight 
Board  further  asserts  that  if  the 
Commission's  wash  trade  prohibition  is 
limited  to  the  "same  parties,"  as 
proposed,  the  Conmiission  would  be 
unable  to  sanction  transactions  entered 
into  between  independent  or  affiliated 
third  parties. 

49.  Northeast  Utilities  argues  that  the 
proposed  rule  is  too  broad,  prohibiting 
sellers  trom  engaging  in  legitimate 
"sleeve"  transactions  and  other 
legitimate  transactions.  EEI  also  asserts 
that  the  proposed  rule  could  be  applied 
to  legitimate  transactions  in  an  unfair 
and  imjustified  way.  EEI  states,-  for 
example,  that  market  participants 
sometimes  engage  in  product  swaps 
between  different  locations  to  avoid  the 
need  to  use  physical  transmission  and 
that  these  transactions  are  both  useful 
and  legitimate.  3'  To  exempt  such 
transactions  from  the  prohibitions 
contemplated  by  Market  Behavior  Rule 
2(a),  therefore,  EEI  suggests  that  the 
qualifying  language  "at  the  same 
location"  be  added  after  the  phrase 


28  As  discussed  below,  the  New  York  ISO  makes 
the  same  suggestion  as  it  relates  to  Market  Behavior 
Rules  2(b)  and  2(c). 

30  Comments  of  the  Cal  Oversight  Board  at  10-11, 
citing  7  U.S.C.  6c  (2000)  (emphasis  added). 

3'  See  also  Comments  of  Dynegy  at  8. 
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"pre-ananged,  simultaneous,  offsetting 
trades  of  the  same  service  or  product 
among  the  same  parties."  hi  addition, 
Duke  Energy  requests  clarification  that 
"bookout"  transactions,  in  which 
companies  with  offsetting  delivery 
obligations  resulting  from  heavy  trading 
activity  agree  not  to  deliver  to  one 
another  the  offsetting  amounts  of 
eneigy,  not  be  regarded  as  a  prohibited 
wash  trade.32 

50.  The  New  York  ISO  also  identifies 
a  transaction  which  it  claims  should  not 
fall  within  the  Market  Behavior  Rule 
2(a)  prohibition.  The  New  York  ISO 
states  that  when  a  market  participant 
mistakenly  buys  instead  of  sells,  or 
accidentally  buys  more  energy  or 
capacity  than  it  needs,  it  may  be 
required  to  close  out  of  this  erroneous 
position  as  quickly  as  possible.  The 
New  York  ISO  states  that  to  do  so,  the 
market  participant  may  wish  to  enter 
into  an  offsetting  transaction,  possibly 
with  the  same  party  or  on  the  same 
trading  platform.  Such  a  transaction,  the 
New  York  ISO  contendsT  is  legitimate 
and  should  not  be  prohibited. 

51.  To  clarify  what  would  and  what 
would  not  constitute  a  prohibited  wash 
trade,  Merrill  L)nach,  et  al.  propose  that 
the  rule  specify  what  they  claim  are  the 
three  necessary  elements  of  a  "wash 
trade:"  (i)  A  deliberately  pre-arranged 
"pair"  of  trades;  (ii)  made  at  the  same 
time,  for  the  identical  price,  and  at  the 
same  delivery  point;  (iii)  between  the 
same  legal  entities.  Reliant  proposes 
that  Market  Behavior  Rule  2(a)  be 
modified  to  encompass  "trades  of  the 
same  product  among  the  same  parties, 
which  trades  are  pre-arranged  to  be 
offsetting  and  involve  no  economic  risk 
and  no  net  change  in  beneficial 
ownership."  Finally,  for  the  same 
reason  as  noted  above,  commenters 
propose  that  an  intent  standard  be 
adopted  as  it  relates  to  Marker  Behavior 
Rule  2(a).33 

3.  Commission  Ruling 

52.  We  will  adopt  Market  Behavior 
Riile  2(a),  as  proposed,  to  address,  as  a 
prohibited  action  or  transaction: 

Pre-arranged  offsetting  trades  of  the  same 
product  among  tlie  same  parties,  which 
involve  no  economic  risk  and  no  net  change 
in  beneficial  ovmership  (sometimes  called 
"wash  trades"). 

53.  As  described  in  the  Western 
Markets  Report,  market  participants 
engaged  in  wash  trading  during  the 


period  iOOO-01  and,  as  a  result, 
distorted  market  liquidity  as  well  as 
other  indicators  of  market 
performance.^  As  we  have  noted  before 
and  reiterate  here,  such  activity  should 
be  considered  a  serious  violation  of  the 
authoritv  to  sell  power  at  market-based 
rates.  Market  Behavior  Rule  2(a), 
therefore,  expressly  prohibits  this 
activity  py  identifying  the  two  key 
element^  of  a  wash  trade,  i.e., 
transactions  which  are  (i)  prearranged  to 
cancel  each  other  out;  and  (ii)  involve 
no  economic  risk. 

54.  EHI  requests  clarification  that  an 
exchang^  of  power  undertaken  to  avoid 
the  prodorement  of  a  transmission 
service  would  not  be  considered  a  wash 
trade  under  our  rule.  We  will  grant  EEI's 
request  for  clarification.  As  we 
understand  the  issue  raised  by  EEI,  the 
subject  tk'ansactions  would  either  be  at 
different  prices,  transfer  beneficial 
ownersl  ip,  or  both.  As  such,  the 
exchang  9  could  not  be  characterized  as 
a  wash  t  rade  as  we  define  it. 

55.  Cc  mmenters  identify  additional 
transact  ons  which  would  not  meet  oxir 
definiti(  n  of  a  wash  trade  and  therefore 
would  not  be  prohibited  under  Market 
Behavior  Rule  2(a).  The  New  York  ISO's 
identifidation  of  trades  engaged  in  to 
correct  a  prior  error,  for  example,  would 
not  con^tute  a  prohibited  wash  trade 
under  otu*  rule,  because  trades  such  as 
these  wttuld  not  be  "prearranged"  to 
cancel  e  ich  other  out.  In  addition,  each 
of  the  tr  msactions  described  by  the  New 
York  IS( )  would  involve  economic  risk 
because  the  entity  attempting  to  correct 
its  misti  ke  would  be  at  risk  for  any 
price  ch  mge  which  could  occiu-  over 
the  time)  interval  between  the  two 
trades.  In  fact,  the  purpose  of  the  off- 
setting t  "ade,  in  this  instance,  would  be 
to  addre  ss  the  economic  risk  imposed 
by  the  wst  trade. 

56.  Oner  commenters  concerns  are 
also  mi9}laced.  We  do  not  agree,  for 
example,  that  a  legitimate  "sleeve"  or 
"bookout"  transaction  could  be 
charact^ized  as  a  prohibited  wash  trade 
under  oiir  definition.  Specifically,  a 
sleeve  id  not  an  off-setting  trade  but 
rather  a  mechanism  to  accomplish  a 
power  s  de  among  parties  that  have  not 
established  a  credit  relationship 
(involvi  ig  in  the  transaction  chain  a 
third  pa  -ty  seller  that  possesses  the 
requirec  creditworthiness). ^^  Similarly, 
a  "book  mt"  is  not  a  pre-arranged  trade 
but  rath  sr  a  subsequent  arrangement  to 
financia  ly  close  out  a  trade  that  was  not 


^>  See  also  Cominents  of  Ontario  Power 
Ganeration  Inc.  at  4. 

-'3  See  e.g.,  Comments  of  EPSA,  et  al.  at  Alt.  B, 
p.  3:  Comments  of  EEI  at  13;  Comments  of  Pinnacle 
West  at  7;  Merrill  Lynch,  et  al.  at  8;  Comments  of 
Duke  Eneigy  at  36;  Reply  Commentrof  ANP,  et  a/, 
at  3. 


'*  West^  Markets  Report  at  VI-1. 

'^  The  ti  'O  resulting  sales  (which  are  only 
offsetting  I  d  the  "sleeving"  seller)  are  each  with 
economic  isk,  with  a  change  in  beneficial 
ownershi(  and,  usually,  at  slightly  different  prices 
to  reflect  t|te  use  of  the  "sleeving"  sellers'  credit. 


prearranged  and  was  undertaken  (and, 
in  fact,  closed  out)  with  economic  risk. 

57.  In  addition,  while  we  agree  with 
EEI,  that  it  may  be  easier  to  undertake 
a  wash  trade  that  occurs  at  the  same 
location,  it  may  also  be  possible  to 
engage  in  wash  trades  that  involve  more 
than  one  location.  As  such,  we  decline 
to  revise  our  proposed  rule  as  EEI 
requests. 

58.  Commenters  also  argue  that 
Market  Behavior  Rule  2(a)  should  be 
revised  to  include  an  intent  standard, 
suggesting  in  effect  that  a  wash  trade 
could  be  executed  without  intent  (or 
without  an  imderstanding  as  to  its 
consequence)  and  should  be  excused,  in 
this  instance.  We  disagree.  Wash  trades, 
by  their  very  nature,  are  manipulative 
and  purposely  so.  By  definition,  parties 
to  a  wash  trade  intend  to  create 
prearranged  off^setting  trades  with  no 
economic  risk.  Thus,  we  know  of  no 
legitimate  business  purpose  attributable 
to  such  behavior  and  no  commenter  has 
suggested  one.  Accordingly,  wash 
trades,  under  our  rule,  will  constitute  a 
per  se  violation  of  Market  Behavior  Rule 
2. 

D.  Market  Behavior  Rule  2(b) 
(Prohibition  Against  Transactions 
Predicated  on  Submission  of  False 
Information) 

1.  Commission  Proposal 

59.  In  addition  to  the  piohibition 
against  market  manipulation  set  forth  in 
proposed  Market  Behavior  Rule  2,  we 
also  proposed,  as  a  specific  action  or 
transaction  that  would  be  prohibited, 
"transactions  predicated  on  submitting 
false  information  to  transmission 
providers  or  other  entities  responsible 
for  operation  of  the  transmission  grid 
(such  as  inaccurate  load  or  generation 
data;  scheduling  non-firm  service  or 
products  sold  as  firm;  or  conducting 
'paper  trades'  where  an  entity  falsely 
designates  resources  and  fails  to  have 
those  resources  available  and  feasibly 
functioning)." 

2.  Comments 

60.  Commenters  raise  three  principal 
concerns  regarding  the  proposed  rule:  (i) 
Its  failure  to  include  an  intent  standard; 
(ii)  its  apparent  prohibition  against 
virtual  trading  practices  already 
permitted  in  organized  markets;  and  (iii) 
its  reference  to  a  practice,  i.e.,  to  "paper 
trades,"  for  which,  it  is  claimed,  there 

is  no  common  definition  in  the 
industry. 

61.  First,  commenters  assert  that  an 
intent  standard  should  be  adopted  in 
order  to  protect  sellers  from  the 
imposition  of  sanctions  relating  to 
inadvertent  or  honest  errors  that  were 


not  intended  to  manipulate  market  • 
prices.3«  To  address  this  issue,  EPSA,  et 
al.  recommend  that  Market  Behavior 
Rule  2(b)  be  revised  to  prohibit  actions 
or  transactions  predicated  on 
"knowingly"  submitting  false 
information  to  transmission  providers  or 
other  entities  responsible  for  operation 
of  the  transmission  grid  "with  intent  to 
manipulate  the  market. "^^ 

62.  Related  to  this  same  concern, 
Dynegy  notes  that  due  to  forecasting 
errors,  load  forecasts  and  generation 
data  are  rarely  100  percent  accurate. 
Dynegy  further  notes  that  sellers  often 
face  unknowable  circumstances  relating 
to  the  timing  and  duration  of  derates  or 
outages.  Given  these  and  related 
contingencies,  Dynegy  seeks 
clarification  that  Market  Behavior  Rule 
2(b)  is  not  intended  to  supersede  or 
otherwise  nullify  existing  practices  and/ 
or  market  rules  which  allow  for 
variation  between  forecasted  and  actual 
outcomes.  Similarly,  AES  seeks 
clarification  that  the  proposed 
prohibition  does  not  apply  to  situations 
where  submitted  load  data  or  generation 
data  was  incorrect  due  to  the  occurrence 
of  a  legitimate  and  verifiable 
contingency,  or  situations  that  occur  in 
the  normal  course  of  business  and  are 
separately  governed  by  terms  and 
conditions  of  tariffs  already  on  file  with 
the  Commission. 

63.  EEI  also  raises  concerns  regarding 
the  interplay  between  the  proposed  rule 
and  the  existing  practice  known  as 
virtual  trading. »«  EEI  proposes  that  the 
following  language  be  incorporated  into 
the  proposed  rule:  "This  prohibition 
[i.e.,  the  prohibition  set  forth  in  Market 
Behavior  Rule  2(b)]  does  not  apply  to 
transactions  such  as  virtual  trading  that 
are  an  intentional  part  of  an  RTO  or  ISO 
market  design."  *9  Finally,  commenters 
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■"'  See  Comment's  of  EPSA,  et  al.  at  Attachment  B, 
p.3;  Comments  of  EEI  at  14;  Comments  of  AES  at 
2&-27;  Conmients  of  FirstEnergy  at  9:  Comments  of 
Reliant  at  10. 

^'EEI  proposes  a  slight  variation  in  this  intent 
standard  to  prohibit  actions  or  transactions 
"predicated  on  intentionally  submitting  false 
information  to  transmission  providers  including 
ISOs  and  RTOs  (such  as  scheduling  non-firm 
service  or  products  sold  as  firm:  or  conducting 
■paper  trades'  where  an  entity  falsely  designates 
resources  and  also  fails  to  have  those  resources 
available  and  feasibly  functioning)."  See  Comments 
of  EEI  at  14.  See  also  Comments  of  Reliant  at  10 
("transactions  predicated  on  submitting  information 
known  to  be  false"). 

'*  A  virtual  trade  can  be  distinguished  bom  a 
physical  trade  that  is  actually  scheduled  to  the 
extent  that  it  involves  no  actual  purchase  (physical 
acquisition)  or  sale  (physical  disposition)  of 
electricity.  It  is  a  purely  financial  transaction 
designed  to  capture  an  arbitrage  opportimity.  See, 
e.g.,  PJM  Interconnection.  L.L.C.,  104  FERC 1 61,39 
(2003). 

''•The  interplay  between  the  Market  Behavior 
Rules  and  virtual  trading  is  also  raised  by 


assert  that  the  term  "paper  trade"  be 
deleted  from  the  rule.  Duke  Energy 
claims,  in  this  regard,  that  there  is  no 
common  meaning  in  the  industry  for 
this  term  and  thus  it  could  refer  to  any 
number  of  transactions,  many  of  which 
may  be  legitimate. 

3.  Commission  Ruling 

64.  As  discussed  below,  we  will  adopt 
Market  Behavior  Rule  2(b),  subject  to 
two  revisions.  As  requested,  we  will 
adopt  an  intent  standard  applicable  to 
our  prohibition  against  the  submission 
of  false  information  to  transmission 
providers  or  to  other  entities  responsible 
for  operation  of  the  transmission  grid, 
i.e.,  to  be  actionable  under  this  rule,  the 
seller's  submittal  must  be  knowingly 
false.  Second,  we  will  strike  the 
example  of  "paper  trades"  from  our 
illustrative,  non-exclusive  list  of 
submissions  subject  to  oiu-  rule.  As 
revised.  Market  Behavior  Rule  2(b)  will 
prohibit: 

Transactions  predicated  on  submitting 
false  information  to  transmission  providers 
or  other  entities  responsible  for  operation  of 
the  transmission  grid  (such  as  inaccurate 
load  or  generation  data;  or  scheduling  non- 
firm  ser\'ice  or  products  sold  as  firm),  unless 
Seller  exercised  due  diligence  to  prevent 
such  occurrences. 

65.  Commenters  generally  agree,  as  do 
we,  that  a  Market  Behavior  Rule 
addressing  market  manipulation 
appropriately  includes  within  its 
prohibitions  the  submission  of  false 
information  to  transmission  providers  or 
other  entities  responsible  for  operation 
of  the  transmission  grid.  As  requested, 
however,  we  are  approving  this  rule 
subject  to  the  clarification  that 
inadvertent  or  honest  errors  will  not 
constitute  a  prohibited  act  under  Market 
Behavior  Rule  2.  Rather,  to  be  actionable 
under  this  rule,  it  must  be  shown  that 

a  seller  has  knowingly  submitted  false 
information. 

66.  This  due  diligence  standard, 
however,  will  not  be  measured  by  the 
Commission  with  respect  to  the 
individual  who  actually  tenders  the  data 
or  who  may  otherwise  be  responsible  for 
its  submission.  Rather,  it  will  apply  to 
the  seller  alone.'*"  In  this  regard,  we 
expect  the  seller  to  have  in  plac6 
processes  that  will  assure  the 
sufficiency  and  accuracy  of  the 
submitted  information,  regardless  of 
who  is  actually  responsible  for 
submitting  the  information.  Where  a 
seller  does  not  have  such  processes  in 
place,  it  can  be  no  defense  to  this  rule 


that  the  submission  of  data  was  made  by 
a  particular  individual  who  did  not 
personally  know  it  to  be  false  or 
incomplete. 

67.  Dynegy  requests  clarification  that 
Market  Behavior  Rule  2(b)  is  not 
intended  to  supersede  existing  market 
rules  which  allow  for  variation  between 
forecasted  and  actual  demand  or 
generation  availability.  We  will  grant 
Dynegy's  request.  We  recognize  that 
where  required,  both  buyers  and  sellers 
submit  information  to  transmission 
providers  or  other  entities  responsible 
for  operation  of  the  transmission  grid 
based  on  forecasts.  We  iwderstand  that 
these  forecasts  are  not  and  caimot  be 
entirely  accurate.  Market  Behavior  Rule 
2(b),  as  approved  herein,  fully 
accommodates  this  reality  by  addressing 
the  knowing  submission  of  false 
information.  Submitting  information 
based  on  good  faith  estimates  that  turn 
out  to  be  incorrect,  then,  would  not  be 

a  case  of  knowingly  submitting  false 
information. 

68.  Commenters  also  express  concern 
that  Market  Behavior  Rule  2(b)  could  be 
read  to  prohibit  Commission-approved 
activities  such  as  virtual  bidding.  While 
we  do  not  believe  that  virtual  bidding  is 
premised  on  the  knowing  submission  of 
false  information,  we  explained  in  the 
Jime  26  Order,'' i  and  reiterate  here,  that 
virtual  bidding  and  other  Commission- 
approved  activities  will  not  be 
considered  actions  taken  in  violation  of 
our  Market  Behavior  Rules.  To 
underscore  this  point  expressly  (and  as 
discussed  above),  we  have  revised  the 
prohibition  set  forth  in  Market  Behavior 
Rule  2  to  provide  that  "(ajctions  or 
transactions  undertaken  by  Seller  which 
are  explicitly  contemplated  in 
Commission-approved  rules  and 
regulations  of  an  applicable  power 
market  (such  as  virtual  supply  or  load 
bidding)  are  not  in  violation  of  the 
Market  Behavior  Rule  2." 

69.  Finally,  based  on  commenters' 
objections,  we  have  omitted  the 
example  of  "paper  trade"  from  our  non- 
exclusive, illustrative  list  of  submittals 
subject  to  Market  Behavior  Rule  2(b). 
We  agree  with  Duke  that  because  the 
term  "paper  trade"  has  no  common 
meaning  in  the  industry,  at  this  time, 
using  such  an  example  to  clarify  the 
scope  and  reach  of  Market  Behavior 
Rule  2(b)  would  not  be  beneficial. 


commenters  in  connection  with  Market  Behavior 
Rule  2(c),  discussed  below. 

'*°We  make  the  same  clarification,  below,  as  it 
relates  to  Market  Behavior  Rules  2(d)  and  3. 


*'  June  26  Order.  103  FERC  at  n.l8. 
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E.  Market  Behavior  Rule  2(c) 
(Prohibition  Against  Transactions 
Relating  to  the  Creation  of  Artificial 
Congestion  Followed  by  the  "Relief  of 
Such  Artificial  Congestion) 

1.  Commission  Proposal 

70.  In  addition  to  the  prohibition 
against  market  manipulation  set  forth  in 
proposed  Market  Behavior  Rule  2,  we 
also  proposed,  as  a  specific  action  or 
transaction  that  would  be  prohibited, 
"transactions  in  which  an  entity  first 
creates  artificial  congestion  and  then 
'relieves'  such  artificial  congestion." 

2.  Conunents 

71.  Colorado  Consumer  Counsel,  et  al. 
argue  that,  in  addition  to  the  prohibition 
set  forth  in  the  proposed  rule,  the 
Commission  should  also  address  how 
all  gradations  of  congestion  will  be 
managed  in  a  wholesale  market  context 
and  how  market  power,  during  periods 
of-congestion,  will  be  constrained. 

72.  Reliant  asserts  that  the 
Commission's  apparent  focus  in  Market 
Behavior  Rule  2(c)  is  on  market  designs 
like  those  in  California  that  do  not  use 
locational  marginal  pricing  (LMP)  as  a 
tool  to  manage  congestion.  Reliant  states 
that,  if  so,  the  Commission  should 
clarify  that  its  rule  does  not  apply  in 
LMP  markets.  EEI  also  questions  the 
need  and  scope  of  the  rule,  noting  that 
any  transaction  that  would  create 
"artificial  congestion"  would 
necessarily  involve  the  submission  of 
false  information,  as  encompassed 
within  the  prohibition  set  forth  in 
Market  Behavior  Rule  2(b).  EEI  and 
Pinnacle  West  also  argue  that  the 
prohibition  set  forth  in  the  rule  should 
not  apply  to  transactions  that  are 
consistent  with  an  RTO's  or  an  ISO's 
rules. 

73.  Reliant  and  EEI  request  that  the 
Commission  define  what  it  means  by 
"artificial  congestion"  because,  in 
theory,  this  term  could  be  construed  to 
apply  to  (and  thus  be  a  sanction  against) 
virtual  transactions.  Pinnacle  West  also 
requests  clarification  regarding  the 
meaning  of  this  term  in  this  context.''^ 

74.  The  New  York  ISO  also  claims 
that  Market  Behavior  Rule  2(c)  requires 
clarification  with  respect  to  the  day- 
ahead  and  real-time  markets  it  operates. 
Specifically,  the  New  York  ISO  claims 
that  the  proposed  rule  could  be 
interpreted  to  prohibit  changes  in  day- 
ahead  schedules  in  response  to  changes 
in  market  conditions  between  the  day- 
ahead  and  real-time  markets,  i.e.,  to 
prohibit  legitimate  arbitrage  between 
forward  and  real-time  markets.  Such  a 


*-  See  also  Comments  of  the  New  York  ISO  at  1 2- 


13. 


prohibition,  it  is  argued,  would  be 
harmful  to  these  markets  because  it 
would  restrict  market  participants  from 
responding  in  a  competitive  manner  to 
the  forces  of  supply  and  demand.  The 
New  Yc  rk  ISO  explains  that,  in  practice, 
congest  on  that  may  exist  in  the  forward 
market  i  oay  not  exist  in  the  real-time 
market,  where  market  participants  are 
permitti  d  to  respond  competitively  to 
these  cl  anged  conditions.  The  New 
York  ISi  3  concludes  that  Market 
Behavic  r  Rule  2(c)  should  be  read  to 
permit  i  uch  responses  in  the  real-time 
market. 

75.  C(  mmenters  also  assert  that 
Market  Jehavior  Rule  2(c)  should  be 
modifie  1  to  incorporate  an  intent 
standarj  .'•^  EPS  A,  et  al.  recommend  that 
the  prol  ibition  apply  to  transactions  in 
which  a  n  entity  "intends  to"  first  create 
artificia  congestion  and  then  relieve 
such  art  ficial  congestion.'*-' 

3.  Comr  lission  Ruling 

76.  W  3  will  adopt  Market  Behavior 
Rule  2(c ),  subject  to  the  inclusion  of  an 
intent  standard,  as  requested  by  ^ 
commenters.  As  revised.  Market 
Behavia  r  Rule  2(c)  will  address,  as  a 
prohibit  ed  transaction: 

Transa  :tions  in  which  an  entity  creates 
artificial  ::ongestion  and  then  purports  to 
relieve  si  ch  artificial  congestion  (unless 
Seller  ex  srcised  due  diligence  to  prevent 
such  an « ccurrence). 

77.  C<  mmenters  generally  agree,  as  do 
we,  that  a  Market  Behavior  Rule 
address  ng  market  manipulation  should 
include  as  eui  express  prohibition 
transact  ons  predicated  on  the  creation 
and  sub  sequent  "relief  of  artificial 
congest  on.  Experience  has  shown  that 
in  certain  markets  (including,  in 
particular,  markets  that  have  not 
adopted  an  LMP  market  design) 
activitie  s  of  this  nature  have  been 
underta  cen  for  the  purpose  of 
generati  ig  revenue  without  the 
occurrei  ice  of  any  corresponding 
econom  cally  substantive  transaction.''^ 
Market  Behavior  Rule  2(c)  makes  clear 
that  matket  manipulation  of  this  sort,  to 
the  exte  it  it  can  occiu-,  has  no  legitimate 
businesi ;  purpose  and  is  therefore 
prohibil  ed. 


'See 


pp. 


3-4; 

"See 
(transact!  (^.s 
create" 
relieve' 
EEI  at  15  ( 
schedulin  i 
relief 
relieving 
prohibitecj . 
transactioi  is 

*^  See  M  estem 


O  )mments  of  EPS  A,  et  al.  at  Attachment  B, 
Cfimments  of  Reliant  at  10-11. 
Comments  of  Reliant  at  10 
s  in  which  an  entity  "intends  first  to 
artificial  congestion  and  then  "to  purport  to 
artificial  congestion);  Comments  of 
'intentionally  engaging  in  transactions  or 
resources  that  qualify  for  a  congestion 
pay]|ient  with  the  intent  of  profiting  for 
congestion  and  canceling  later  is 
This  prohibition  does  not  apply  to 
consistent  with  markets"). 

Markets  Report  at  VI  at  26-30. 
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78.  We  agree  with  commenters, 
however,  that  Market  Behavior  Rule  2(c) 
should  be  revised  to  include  an  intent 
standard,  i.e.,  that  the  prohibition  set 
forth  in  this  rule  should  be  predicated 
on  a  seller  having  knowingly  committed 
the  prohibited  conduct.  As  we  held, 
above,  in  addressing  the  use  of  this 
intent  standard  in  the  context  of  Market 
Behavior  Rule  2(b),  however,  this  due 
diligence  exception  will  be  applied  only 
to  the  entity  subject  to  this  rule,  i.e.,  to 
the  seller  itself,  not  the  individual     ^ 
acting  on  behalf  of  the  seller  who  may 
have  engaged  in  or  otherwise  authorized 
the  prohibited  conduct.''^ 

Moreover,  we  will  find  that  the  seller 
has  knowingly  violated  this  rule  where 
the  prohibited  conduct  is  found  to  have 
occurred  in  the  absence  of  adequate 
internal  procedures  designed  to  prohibit 
its  occurrence. 

79.  Commenters  also  request 
clarification  regarding  the  scope  and 
definition  of  the  term  artificial 
congestion,  as  it  will  be  interpreted  by 
the  Commission  in  the  context  of  our 
rule.  We  will  grant  these  requests  and 
hereby  clarify  that  artificial  congestion, 
under  our  rule,  will  be  understood  to 
include  all  forms  of  congestion  that  may 
result  from  scheduling  power  flows  in 
an  imeconomic  manner  for  the  purpose 
of  creating  congestion  (real  or 
perceived). 

80.  Finally,  the  New  York  ISO  seeks 
clarification  that  the  prohibition  set_^ 
forth  in  Market  Behavior  Rtile  2(c)  is  not 
intended  to  be  applied  in  those  cases 
where  a  market  participant  may  be 
legitimately  responding  to  changing 
circumstances  relative  to  the  day-ahead 
and  real  time  markets.  The  New  York 
ISO  points  out  that  from  time- to- time, 
there  may  be  a  level  of  congestion  in  the 
day-ahead  markets  that  is  not  present  in 
real-time  markets  because  market 
participants  can  respond  to  changing 
conditions.  The  New  York  ISO  requests 
clarification  that  such  real  time 
responses  to  congestion  that  were 
anticipated  in  the  day-ahead  markets 
will  not  be  prohibited  imder  our  rule. 
We  will  grant  the  requested 
clarification.  The  market  responses 
addressed  by  the  New  York  ISO  reflect 
appropriate  behavior  which  is  reactive 
to  the  price  signals  emanating  from  the 
LMP  congestion  management  system. 
Market  conduct  of  this  sort  will  not  be 
characterized  as  a  prohibited  act  luider 
our  rule. 


*»  We  make  this  same  clarification,  below,  as  it 
relates  to  Market  Behavior  Rule  3. 
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F.  Market  Behavior  Rule  2(d) 
(Prohibition  Against  Certain  Collusive 
Acts) 

1.  Commission  Proposal 

81.  In  addition  to  the  prohibition 
against  market  manipulation  set  forth  in 
proposed  Market  Behavior  Rule  2,  we 
proposed,  as  a  specific  action  or 
transaction  that  would  be  prohibited, 
"collusion  with  another  party  for  the 
purpose  of  creating  market  prices  at 
levels  differing  from  those  set  by  market 
forces." 

2.  Comments 

82.  Commenters  generally  support  a 
market  behavior  rule  directed  towards 
non-competitive  collusive  acts  or 
transactions,  but  argue  that  Market 
Behavior  Rule  2(d)  should  include 
language  (and  should  be  interpreted) 
consistent  with  federal  antitrust  laws 
and  thus  not  read  to  create  new  or 
different  norms  of  permissible 
behavior.47  The  New  York  ISO  agrees, 
noting  that  the  antitrust  laws  include  a 
significant  volume  of  precedents  dealing 
with  the  appropriate  meaning  and  scope 
of  such  terms  as  "collusion"  and 
"unlawful  constraints  on  competition." 

83.  The  New  York  ISO  also  points  out 
that  Market  Behavior  Rule  2(d),  in  its 
proposed  form,  varies  with  federal 
antitrust  laws  in  a  way  that  it  should 
not.  Specifically,  the  New  York  ISO 
asserts  that  the  term  "for  the  piu'pose  of 
creating  market  prices,"  as  used  in  the 
proposed  rule,  suggests  a  reliance  on  an 
intent  standard  contrary  to  the  accepted 
antitrust  approach  to  collusion.  In 
addition,  the  New  York  ISO  argues  that 
the  proposed  rule's  focus  on  prices  to 
the  exclusion  of  non-price 
considerations  is  also  inconsistent  with 
federal  antitrust  law.  Finally,  the  New 
York  ISO  suggests  that  the  term  "market 
forces,"  as  used  in  the  proposed  rule, 
departs  from  the  antitrust  term 
"competition"  and  the  focus  of  the 
antitrust  laws  on  the  "unreasonable 
restraint  of  competition." 

84.  The  FTC  also  addresses  these 
issues.  The  FTC  points  out  that  some 
seller  conduct  could  violate  both  the 
antitrust  laws  and  Market  Behavior  Rule 
2,  while  other  conduct  could  violate  the 
Commission's  rule  (because  it  may  be 
unjust  and  unreasonable)  but  not  the 
antitrust  laws.  The  FTC  submits  that  to 
avoid  potential  conflicts  in  policing 
anti-competitive  behavior,  the 
Commission  should  reaffirm  its  general 
rule  that  sellers  with  market-based  rate 
authority  are  prohibited  from  engaging 


in  conduct  that  would  violate  the 
antitrust  laws. 

3.  Commission  Ruling 

85.  We  will  adopt  Market  Behavior 
Rule  2(d),  as  revised,  to  prohibit  Sellers 
from  engaging  in: 

Collusion  with  another  party  for  the 
purpose  of  manipulating  market  prices, 
market  conditions,  or  market  rules  for 
electric  energy  or  electricity  products. 

86.  To  avoid  possible  confusion 
regarding  the  interpretation  and  scope 
of  the  term  proposed  in  the  June  26 
Order  (concerning  "market  prices  [set] 
at  levels  differing  from  those  set  by 
market  forces),  we  are  replacing  this 
term  with  language  consistent  our 
prohibition  ("manipulating  market 
prices,  market  conditions,  or  market 
niles  for  electric  energy  or  electricity 
products").  Thus,  we  are  prohibiting 
market  manipulation  undertaken  by  one 
seller  acting  alone  and  we  are 
prohibiting  market  manipulation 
undertaken  collectively. 

87.  As  noted  above,  commenters, 
while  disagreeing  over  the  scope  of  our 
rule,  generally  agree  that  a  specific 
market  manipulation  prohibition 
addressing  collusive  acts  is  both 
appropriate  and  necessary.  EEI,  for 
example,  states  that  it  agrees  with  the 
underlying  concept  embodied  in  the 
rule,  while  Duke  concludes  that  the 
Commission's  rule  legitimately  targets 
collusive  activity.  EPSA,  moreover,  as 
part  of  its  code  of  ethics  and  sound 
trading  practices,  has  adopted  a  similar 
standard.'*^ 

88.  EEI,  however,  suggests  that  our 
prohibition  should  simply  incorporate 
by  reference  existing  federal  antitrust 
law  and  its  jurisprudence,  while  EPSA, 
et  al.  (reaching  the  same  conclusion) 
points  out  that  the  Commission's 
proposed  prohibition  is  too  vague  and 
overbroad  because,  among  other  things, 
there  is  no  widespread  consensus  in  the 
industry  on  the  meaning  of  the  term 
"creating  market  prices  at  levels 
differing  from  those  set  by  market 
forces." 

89.  We  disagree  with  these  assertions. 
While  commenters  are  correct  in  their 
observation  that  the  prohibition  set  forth 
in  Market  Behavior  Rule  2(d),  as 
applied,  may  be  similar  in  certain 
respects  to  the  prohibitions  set  forth  in 
federal  antitrust  law,  specifically  to  the 
prohibitions  against  unreasonable 
restraints  of  trade  as  set  forth  in  the 
Sherman  Anti-Trust  Act,'"'  our  authority 


as  it  relates  to  Market  Behavior  Rule 
2(d)  derives  not  from  federal  antitrust 
law,  but  rather  from  the  FPA  itself  and 
its  requirement  that  all  rates  and  charges 
made,  demanded,  or  received  by  any 
public  utility  subject  to  our  jurisdiction 
and  all  rules  and  regulations  affecting  or 
pertaining  to  such  rates  and  charges  be 
just  and  reasonable.  Our  approach 
includes  elements  of  anti-trust  law  but 
is  not  limited  to  such.  For  example,  it 
also  encompasses  "partnerships"  whose 
existence  do  not  implicate  anti-trust 
concerns.^" 

90.  Thus,  we  need  not  address,  here, 
whether  or  to  what  extent  federal 
antitrust  law  may  be  broader  in  scope, 
in  certain  instances,  or  more  narrow  in 
scope,  in  other  cases.  Federal  antitrust 
law,  rather,  will  apply  to  sellers  in  the 
judicial  proceedings  or  other  authorized 
settings  in  which  it  is  foimd  to  apply. 
Our  rule,  on  the  other  hand^  will  be 
governed  by  the  luiique  facts  and 
circimistances  at  play  in  the  wholesale 
electric  industry  and  will  be  interpreted 
by  the  Commission  consistent  with  our 
statutory  duties  relating  to  these 
issues.  5^ 

91.  We  also  disagree  that  the 
Commission's  standard  is  vague  and 
overbroad  and  thus  will  not  give  sellers 
adequate  notice  of  the  conduct  it 
requires  or  prohibits.  While  we  address 
commenters'  due  process  challenges  in 
greater  detail  in  Section  N,  below,  we 
note  here,  with  respect  to  Market 
Behavior  Rule  2(d)  in  particular,  that 
our  rule  merely  expands  upon  the 
prohibition  against  market  manipulation 
set  forth  in  Market  Behavior  Rule  2.  As 
discussed  above,  moreover,  this 
prohibition  is  limited  to  actions  or 
transactions  that  do  not  have  a 
legitimate  business  purpose.  As  such,  a 
seller  cannot  be  found  to  have  violated 
the  prohibition  set  forth  in  Market 
Behavior  Rule  2(d)  where  the  conduct  at 
issue  (as  known  to  the  seller  itself,  in 
the  first  instance)  has  a  legitimate 
business  purpose.  This  limitation,  we 
believe,  puts  sellers  on  adequate  notice 
regarding  the  scope  of  our  rule. 

92.  Finally,  we  do  not  agree  that  the 
industr)'  lacks  an  understanding 
regarding  the  meaning  of  the  terms 
referred  to  in  our  rule.  These  terms, 
rather,  have  more  than  a  mere 


*^  See  Comments  of  the  FTC  at  13;  Comments  of 
EPSA.  et  al.  at  Attachment  B,  p.  4;  Comments  of 
EMI  at  7;  Comments  of  EEI  at  15;  Comments  of 
Duke  Energy  at  37. 


*"  The  EPSA  standard  prohibits  parties  from 
colluding  with  other  market  participants  to  affect 
the  price  or  supply  of  power,  allocate  territories, 
customers  or  products,  or  otherwise  unlawfully 
restrain  competition. 

■•"SeelSU.S.C.  1  (2000). 


=°  See  Enron  Power  Marketing,  Inc.,  et  al..  103 
FERC 1 61.346  (2003)  [Enron  Partnerships  Ordei] 
(requiring  Enron  and  other  entities  with  whom  it 
had  partnerships  or  other  arrangements  to  show 
cause  why  they  should  not  be  found  to  have  (ointly 
engaged  in  manipulation  schemes). 

^'  See  e.g.,  Penns\'lvania  Water  &  Power  Co.  v. 
FPC.  193  F.2d  230,  236  (DC  Cir.  1951)  ("A  rate  is 
not  necessarily  illegal  because  it  is  the  result  of  a 
conspiracy  in  restraint  of  trade  in  violation  of  the 
Anti-Trust  Act.  What  rates  are  legal  is  determined 
by  the  regulatory  statute."  (cit.  omit.]). 
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hypothetical  or  theoretical  existence,  as 
our  recent  experience  relating  to 
collusion  in  the  Westwn  markets  aptly 
demonstrates.^^ 

G.  Market  Behavior  Rule  2(e) 
(Prohibition  Against  Certain  Bidding 
Behavior). 

1.  Commission  Proposal 

93.  In  addition  to  the  prohibition 
against  market  manipulation,  as  set 
forth  in  proposed  Market  Behavior  Rule 

2,  we  also  proposed,  as  a  specific  action 
or  transaction  that  would  be  prohibited, 
"bidding  the  output  of  or 
misrepresenting  the  operational 
capabilities  of  generation  facilities  in  a 
manner  which  raises  market  prices  by 
withholding  available  supply  from  the 
market." 

2.  Comments 

94.  Commenters  challenge  Market 
Behavior  Rule  2(e)  on  a  number  of 
grounds.  As  a  legal  matter,  EEl  and 
others  assert  that  the  proposed  rule  is 
vague  and  overbroad,  thus  failing  to 
provide  market  participants  with 
sufBcient  notice  of  the  conduct  it  would 
require  or  prohibit.s^  The  New  York  ISO 
adds  that  the  proposed  rule  fails  to 
make  any  distinction  between 
competitive  and  anti-competitive 
behavior  or  set  a  threshold  that  would 
permit  market  participants  to  have 
reasonable  flexibility  to  adjiist  their 
bidding  behavior  in  conformance  with 
legitimate  market  forces.  AES  asserts 
that  the  proposed  rule  is  vulnerable  to 
misinterpretation  and  woiild  require 
substantial  oversight  on  the  part  of 
regulators. 

95.  Commenters  also  argue  that  the 
rule,  if  implemented,  should  adopt  an 
intent  standard,  among  other  revisions. 
Reliant  argues  that  inadvertent 
misrepresentations  should  not  be 
considered  violations  of  the  rule  and 
should  not  subject  a  seller  to  the  same 
penalties  that  would  attach  to 
intentional  violations.  FirstEnergy  adds 
that  a  seller  should  not  be  penalized  for 
the  types  of  action  prolubited  by  the 
rule  absent  a  showing  that  the  actions  at 
issue  were  intended  to  raise  market 
prices  above  competitive  levels. 

96.  Commenters  also  address  whether 
-and  to  what  extent  the  proposed  rule 

should  define  and  more  squarely 
address  the  concepts  of  physical 
withholding  and  economic  withholding 
on  an  industry-wide  basis.^"*  Reliant 


*2  See  Enron  Partnerships  Order.  103  FERC  at 
P46. 

"  See  Comments  of  EEI  at  17;  Comments  of 
Southern  at  14;  CommenU  of  InteiGen  at  15; 
Comments  of  Reliant  at  11. 

^  Reliant  proposes  that  the  rule  be  revised  to 
adopt  the  following  standard  relating  to  physical 


asserts  mat  its  proposed  definition  of 
physical  withholding  would  include  an 
intent  rtquirement  and,  with  respect  to 
subsection  (b),  would  note  that  there 
may  be  legitimate  reasons  for  not 
complying  with  a  must-offer 
requireiient.ss  EPSA.  et  al  add  that  the 
Commission's  rule  against  physical 
withhoj  ding  should  include  safe  harbor 
languag  ;  that  would  not  require  sellers 
to  run  t  leir  units  in  certain  specified 
circuma  lances  (e.g.,  when  doing  so 
would  I  isk  jeopardizing  public  health 
and  safe  ty  or  damaging  the  seller's 
facilitie  ;,  in  order  to  comply  with 
facility  icensing,  environmental  or 
other  le  ;al  requirements;  or  when  doing 
so  woul  i  be  uneconomic  under  the 
given  circumstances). 

97.  C(  mmenters  also  raise  a  number 
of  conc«  rns  regarding  the  definition  emd 
scope  o  the  term  economic 

withhol  iing,  as  it  might  be  applied  by 
the  Con  mission  under  its  proposed 
Market  Jehavior  Rule  2(e)  standard.  The 
New  Ya  rk  ISO  asserts  that  any 
prohibit  ion  on  withholding  supply  from 
the  mar  Let  should  not  be  triggered  by 
the  incli  ision  of  legitimate  opportunity 
costs  in  a  unit's  bid.  Reliant,  on  the 
other  ha  ad,  asserts  that  defining  what 
would  a  nd  what  would  not  constitute 
withholBing  under  the  proposed  rule  is 
virtually  undoable. 

98.  Filially,  EEI  asserts  that  because 
Market  Behavior  Rule  1  and  Market 
Behaviot  Rule  2(b)  require  sellers  to 
operate  their  generation  units  consistent 
with  RTt)  and  ISO  rules  and  prohibit 
the  submission  of  false  information. 
Market  ^ehavior  Rule  2(e)  is  redundant 
and  unnecessary.  The  New  York  ISO 
claims  tpat  the  prohibitions 
contemplated  by  the  rule  could  be 
implemipnted  by  existing  market 
mitigation  measures  approved  by  the 
Commiasion. 

3.  Commission  Ruling 

99.  V\4  agree  with  commenters  that 
Market  Behavior  Rule  2(e)  is  redimdant 
and  unnecessary  and  therefore  will  not 
adopt  it,  For  the  reasons  discussed 
below,  y  fe  find  that  Market  Behavior 
Rule  1  s  jfficiently  addresses  the 
concern  >  we  intended  to  address  in 
proposii  ig  the  express  prohibition 
embodi<  d  in  Market  Behavior  Rule  2(e). 


withholdij  ig 
the  ou' 
or 

declaring^  tia 
out  of 
(b) 


f  serv  ce 


generator 
*^  See  a. 


market 
competiti 


Entities  may  not  physically  withhold 
itpudof  an  Electric  Facility  (Generating  uniT 
Transmission  Facility)  by  (a)  intentionally  folsely 
it  an  Electric  Facility  has  been  forced 
or  otherwise  become  unavailable,  or 
intentii  nally  failing  to  comply  with  any 
applicable  must-offer  conditions  of  a  participating 
( greement. 

to  Comments  of  EEI  at  16-17  (noting  that 
generatingjcapacity  may  be  withheld  from  the 
forjreasons  not  associated  with  ahti- 
activily). 


100.  Several  commenters  appear  to 
have  misread  the  intent  of  our  proposed 
rule.  They  suggest  that,  if  implemented, 
the  proposed  rule  would  have  imposed 
a  must-offer  condition  in  markets  in 
which  such  a  requirement  is  not 
currently  in  effect.  However,  we  did  not 
intend  to  create  this  or  any  other  new 
substantive  obligation  applicable  to 
sellers,  i.e.,  obligations  other  than  those 
which  already  apply  io  sellers  in  the 
markets  in  which  they  operate.  Our 
intent,  rather,  was  simply  to  provide 
clarity  regarding  a  specific  form  of 
market  manipulation  that  would,  as 
proposed,  be  expressly  prohibited  under 
Market  Behavior  Rule  2. 

101.  Because  our  proposed  rule 
related  to  "bidding"  into  organized 
markets  and  to  misrepresentations 
concerning  the  "operational  capabilities 
of  generation  facilities,"  commenters  are 
correct  that  the  requirements  addressed 
by  our  proposed  rule  were  necessarily 
tied  to  the  existing  requirements  of  the 
applicable  power  markets  in  which 
sellers  operate  and  thus  were  already 
addressed  by  the  unit  operation 
requirements  addressed  in  Market 
Behavior  Rule  1.  Given  this  overlap,  i.e., 
this  redundancy  in  our  proposed  rules, 
we  agree  with  those  commenters  who 
assert  that  Market  Behavior  Rule  2(e),  as 
proposed,  is  unnecessary  and  should  be 
rejected. 

102.  In  reaching  this  conclusion, 
however,  we  are  not  finding  that 
physical  withholding,^^  or  economic 
withholding,^^  cannot  be  a  component 
of  an  activity  that  constitutes  market 
manipulation,  as  prescribed  by  Market 
Behavior  Rule  2.^"  Nonetheless,  we 
clarify  here  that  seller's  compliance 
with  Market  Behavior  Rule  1,  i.e.,  with 
the  Commission-approved  bidding  and 
outage  reporting  rules  in  organized 
markets,  should  be  sufficient  to  meet  a 
sellers'  obligations  concerning  bidding 
and  reporting  requirements  with  respect 
to  a  generating  facility,  absent  seller's 
participation  in  manipulative  conduct. 


5®  The  term  "physical  withholding"  means  not 
offering  available  supply  in  order  to  raise  the 
market  clearing  price.  Such  a  strategy  is  only 
profitable  for  a  firm  that  benefits  from  the  higher 
price  in  the  market. 

^'The  term  "economic  withholding"  means 
bidding  available  supply  at  a  sufficiently  high  price 
in  excess  of  the  supplier's  marginal  costs  and 
opportimity  costs  so  that  it  is  not  called  on  to  run 
and  where,  as  a  result,  the  market  clearing  price  is 
raised.  Such  a  strategy  is  only  profitable  for  a  firm 
that  benefits  from  the  higher  price  in  the  market. 

^■To  the  extent  this  behavior  violated  any 
Commission-approved  bidding  rules  in  the 
applicable  power  market,  moreover,  it  could  also  be 
fbtmd  to  be  a  violation  of  Market  Behavior  Rule  1. 


H.  Market  Behavior  Rule  3 
(Communications) 

1.  Commission  Proposal 

103.  In  the  Jime  26  Order,  we 
proposed  that  sellers  be  required  to 
"provide  complete,  accurate,  and  factual 
information,  and  not  submit  false  or 
misleading  information,  or  omit 
material  information,  in  any 
communication  with  the  Commission, 
market  monitors,  [RTOs,  ISOs],  or 
similar  entities."  We  sought  comment 
on  whether  this  proposed  rule  would  be 
sufficient  in  its  scope  and  ft'eadth  to 
cover  any  and  all  matters  relevant  to 
wholesale  markets,  including 
maintenance  and  outage  data,  bid  data, 
price  Euid  transaction  information,  and 
load  and  resoiu-ce  data.  In  addition,  we 
sought  comment  on  whether  this 
remedial  authority  would  serve  as  a 
useful  and  appropriate  tool  in  ensiu-ing 
just  and  reasonable  rates. 

2.  Comments 

104.  Commenters  argue  that  the 
proposed  rule  should  only  prohibit 
violations  knowingly  committed. ^^ 
Reliant  points  out  that  accidental 
violations,  including  mistakes  made 
when  responding  to  a  request  for  data, 
or  a  reasonable  but  erroneous 
understanding  of  the  type  or  scope  of 
information  requested,  should  not 
constitute  a  violation  of  the  rule.  EEI 
adds  that  unintentional  errors  and 
omissions  occur  in  the  ordinary  course 
of  business.  Similarly,  EPSA,  et  al. 
submit  that  market  participants  should 
retain  the  right  to  challenge  requests  for 
information  and  to  exercise  their 
judgment  in  determining  the  adequacy 
of  a  response,  subject  to  subsequent 
direction  from  the  Commission. 

105.  Commenters  also  favor  limitation 
of  the  proposed  rule  to  "Commission- 
approved  entities"  and  thus  the  deletion 
of  the  proposed  term  "or  similar 
entities.  "60  Commenters  argue  that  the 
application  of  the  rule  to  entities  other 
than  jurisdictional  entities  would  create 
unnecessary  confusion  and  uncertainty. 
Undue  market  imcertainty  is  also 
alleged  with  respect  to  the  potential 
scope  of  the  proposed  rule.  Dynegy,  for 
example,  argues  that  the  term  "material 
information"  creates  an  overly  high  and 
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=8  See  Comments  of  EPSA,  et  al.  at  Attachment  B. 
p.6;  Comments  of  EEI  at  16-19:  Comments  of  Duke 
Energy  at  38;  Comments  of  Exelon  at  13;  Comment 
of  Reliant  at  18;  Comments  of  MidAmerican  Energy 
at  5. 

«•  See  Comments  of  EPSA,  et  al.  at  Attachment  B, 
p.  6;  Comments  of  EEI  at  18-19;  Comments  of 
Reliant  at  18.  But  see  Comments  of  the  California 
Commission  at  6  (proposing  that  the  term  "state 
regulatory  authorities"  be  added  to  the  list  of 
entities  to  whom  accurate  information  must  be  be 
provided). 


ambiguous  standard  that  is  not  required 
to  protect  sophisticated  commercial 
entities.^i  Similarly,  Reliant  submits 
that  the  word  "complete"  effectively 
requires  sellers  to  become  mind-readers 
in  to  order  to  avoid  running  afoul  of  the 
Commission's  rule.^^  Amerada  Hess 
asserts  that  it  should  be  left  to  the  RTOs, 
ISOs,  and  the  market  moditors  to 
specify  what  does  and  what  does  not 
fall  within  the  scope  of  the  rule.  Finally, 
commenters  argue  that  the  rule  should 
be  modified  to  require  that  any  entity 
receiving  data  pursuant  to  the  rule  have 
appropriate  data  confidentiality 
protocols  in  place  in  order  to  ensure  the 
confidentiality  of  the  data  it  receives.^^ 

3.  Commission  Ruling 

106.  We  will  adopt  Market  Behavior 
Rule  3.  as  revised.  As  revised,  Market 
Behavior  Rule  3  will  require  a  market- 
based  rate  seller  to: 

Provide  accurate  and  factual  infomiation 
and  not  submit  false  or  misleading 
informationi  or  omit  material  information  in 
any  commimication  with  the  Commission, 
Commission-approved  market  monitors, 
Ckimmission-approved  regional  transmission 
organizations,  Commission-approved 
independent  system  operators  or 
jurisdictional  transmission  providers,  unless 
Seller  exercised  due  diligence  to  prevent 
such  occurrences. 

107.  In  adopting  this  rule,  we  are 
emphasizing  the  need  for  market-based 
rate  sellers  to  act  honestly  and  in  good 
faith  when  interacting  with  the 
Commission  or  organizations  and 
entities  tasked  by  the  Commission  with 
the  responsibility  of  carrying  out  non- 
discriminatory transmission  access  and 
wholesale  electric  market 
administration.  The  integrity  of  the 
processes  established  by  the 
Commission  for  open  competitive 
markets  rely  on  the  openness  and 
honesty  of  market  participant 
communications. 

108.  We  have  modified  the  proposed 
rule,  however,  to  make  clear  that  it  will 
only  apply  to  communications  with  the 
Commission  and  entities  subject  to  its 
jurisdiction.  We  believe  that  such 
clarification  is  appropriate  to  assure 
sellers  that  the  information  sought  or 
provided  hereunder  will  be  directly 
related  to  the  wholesale  transactions  for 
which  they  have  received  market-based 
rate  authority. 

109.  In  addition,  we  clarify  that  this 
rule  will  not  be  a  basis  for  a 


jurisdictional  entity  requesting  or 
receiving  information  covered  by  this 
rule  to  compel  the  provision  of  such 
information  or  to  fail  to  provide 
requested  confidential  treatment.  The 
ability  to  compel  the  provision  of 
information  requested  and 
determinations  with  respect  to  requests 
for  confidential  treatment  will  depend 
on  the  Commission-approved  rules  and 
regulations  of  the  institution  requesting 
or  receiving  the  information. 

110.  We  have  also  revised  the  rule  to 
assure  that  inadvertent  submission  of 
inaccurate  or  incomplete  infonnation 
will  not  be  sanctioned.  As  revised,  the 
rule  prohibits  the  knowing  submission 
of  false  or  misleading  data.**^  In  this 
regard,  we  intend  the  "due  diligence" 
exception  to  apply  to  the  entity,  not  the 
individual,  submitting  the  data.  As 
such,  we  expect  the  seller  submitting 
the  information  to  have  in  place 
processes  that  assure  the  accuracy  of  the 
submitted  information.  The  submission 
of  false  or  incomplete  information  on 
behalf  of  a  seller  by  an  individual  that 
did  not  personally  know  it  to  be  false  or 
incomplete  in  the  absence  of  a  process 
to  insure  data  acciuacy  and  sufficiency 
will  not  excuse  the  seller's  conduct 
under  this  rule. 

I.  Market  Behavior  Rule  4  (Reporting) 
1 .  Commission  Proposal 

1 1 1 .  In  the  June  26  Order,  we  appUed 
the  prohibition  against  false  reporting, 
as  set  forth  in  proposed  Market  Behavior 
Rule  3,  to  the  reporting  of  price  data  to 
publishers  of  electricity  or  natival  gas 
price  indices.  We  proposed  that  to  the 
extent  sellers  engage  in  reporting  of 
transactions  to  publishers  of  electricity 
or  natural  gas  price  indices,  sellers  will 
be  required  to  provide  complete, 
accurate  and  factual  information  to  any 
such  publisher.  We  further  proposed 
that  sellers  would  be  required  to  notify 
the  Commission  of  whether  they  engage 
in  such  reporting  for  all  sales  and  that 
in  addition,  sellers  would  be  required  to 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order. 

112.  We  noted  that  Staff,  in  the 
Western  Markets  Report,  supported  the 
inclusion  of  such  a  requirement  in 
sellers'  market-based  rate  tariffs  and 
authorizations.^^  We  sought  comment 


^'  See  also  Comments  of  EPSA,  et  al.  at 
Attachment  B.  p.  6  (noting  that  the  word  "material" 
is  not  currently  defined). 

^2  See  also  Comments  of  Central  Vermont,  et  al. 
at  17. 

^^  See  Comments  of  Reliant  at  18;  Comments  of 
EME  at  8;  Comments  of  Pinnacle  West  at  9. 


"*  As  noted  above,  we  make  the  same  clarification 
as  it  relates  to  Market  Behavior  Rules  2(b)  and  2(c). 

"  See  June  26  Order.  103  FERC  1  61 ,349  at  P28. 
citing  Western  Markets  Report  at  ES-17.  We  also 
noted  that  EPSA,  in  its  code  of  ethics  and  sound 
trading  practices,  requires  its  members  to  "ensure 
that  any  information  disclosed  to  the  media, 
including  market  publications  and  publishers  of 

Continued 
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on  whether  our  rule,  as  proposed, 
would  remedy  the  abuses  outlined  by 
Staff  in  the  Western  Markets  Report  by 
ensuring  that  published  price  indices 
represent  a  fail  and  accurate  measure  of 
actual  prices  and  trading  volumes. 
Finally,  we  noted  that  in  Docket  No. 
AD03-7-000,  we  were  considering 
certain  price  formation  issues,  including 
a  requirement  covering  the  reporting  of 
price  data  by  jurisdictional  entities.^*' 
Accordingly,  we  proposed  to  condition 
our  rule  by  stating  that  "seller  shall 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order." 

2.  Comments 

113.  Issues  raised  by  commenters 
with  respect  to  the  proposed  rule 
generally  mirror  the  concerns  discussed 
above  relating  to  Market  Behavior  Rule 

3.  These  concerns  include,  principally, 
(i)  the  absence  of -an  intent  standard;^^ 
(U)  the  need  for  confidentiality  when 
reporting  transactions  to  publishers;^^ 
and  (iii)  the  importance  of  clarifying  the 
scope  of  the  information  to  be 
reported.^' 

114.  With  respect  to  scope,  Platts 
submits  that  if  the  Commission  does 
require  sellers  to  state  whether  they 
report  "all  sales"  to  publishers,  the 
Commission  should  further  specify  the 
information  it  expects  to  be  provided. 
Platts  argues  that  sellers  should  be 
required  in  their  notification  to  state 
whether  they  are  reporting  their  prices 
for  electricity  transactions,  gas 
transactions  or  both,  and  to  state  to 
which  publications  they  are  reporting 
prices.  Platts  adds  that  sellers  should  be 
required  to  state  that  the  information 
they  provide  to  publishers  includes  all 
of  the  company's  trading  at  all  North 
American  trading  points,  not  merely  a 
complete  set  of  data  for  those  points  at 
which  a  seller  chooses  to  report  data. 

115.  The  Intercontinental  Exchange, 
Inc.  (Intercontinental)  argues  that  since 
there  are  only  a  small  number  of  index 
publishers  relative  to  the  hundreds  of 
sellers,  the  Commission  should  compel 
index  publishers  to  reveal  the  number  of 
sellers  reporting  transaction-level  data 
and  the  number  of  transactions  reported 
for  each  index  at  each  hub  on  a  daily 
(for  day-ahead  indices)  and  monthly  (for 


surveys  and  price  indices,  is  accurate  and 
consistent." 

-Id.  at  P31. 

•'  See  Commenu  of  EPSA,  et  al.  at  Attachment  B, 
pp.  &-7;  Comments  of  EE]  at  20;  Comments  of 
MidAmerican  Enei:gy  at  5;  Reliant  at  20;  Comments 
of  NaticHial  Energy  Marketers  Association  at  13; 
Comment  of  PG&E  at  11;  Comments  of  EME  at  10. 

■•See«.g.,  Comments  of  EME  at  10. 

■■See  Comments  of  Central^  Vermont,  eta/,  at  18; 
Comments  of  the  FTC  at  17-18;  Comments  of  OPG 
at  5. 


month-i  [head  indices)  basis.  Finally, 
NASUOA  and  TDU  Systems  argue  that 
Market  Behavior  Rule  4  should  require 
mandatory  reporting  in  order  to  restore 
liquidit  r  and  confidence  to  electricity 
and  nat  iral  gas  markets.  NASUCA 
submits  that  this  requirement  should 
apply  t(  all  purchases  as  well  as  sales. 

3.  Comi  lission  Ruling 

116.  We  will  adopt  Market  Behavior 
Rule  4,  Its  revised.  As  revised,  Market 
Behavior  Rule  4  will  require  that  a 
market-  >ased  rate  seller  comply  with 
the  fo!l(  wing: 

To  the 
transactions 


gisi 


natural 
accurate 
knowing  y 
infonnat  on 
any  such 
transactii  )ns 
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shall  no 
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whether 
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within 

its 
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extent  Seller  engages  in  reporting  of 
to  publishers  of  electricity  or 
indices.  Seller  shall  provide 
uid  factual  information,  and  not 
submit  false  or  misleading 
or  omit  material  information  to 
publisher,  by  reporting  its 

in  a  manner  consistent  with  the 
set  forth  in  the  Policy  Statement 
the  Commissfon  in  Docket  No. 
any  clarifications  thereto.  Seller 
the  Commission  within  15  days 
efftctive  date  of  this  tariff  provision  of 
t  engages  in  such  reporting  of  its 
and  update  the  Commission 
days  of  any  subsequent  change  to 
reporting  status.  In  addition, 
adhere  to  such  other  standards 
requirements  for  price  reporting  as  the 
may  order. 


117. 1 1  the  June  26  Order,  we  referred 
to  our  o  i-going  proceeding  investigating 
price  in  lex  formation  in  Docket  No. 
AD03-7  -000.  As  commenters  note, 
since  oi  r  proposal  regarding  these  rules 
was  iss)  ed,  we  have  issued  a  Policy 
Stateme  at  addressing  standards  we 
believe  ippropriate  for  the  formation  of 
price  in  lices  that  will  be  robust  and 
accurate  in  the  context  of  a  volvmtary 
reportin  5  regime.''"  Included  in  the 
Policy  Statement  is  an  allowance  for  a 
"safe  harbor,"  pursuant  to  which 
reporting  errors  would  not  be  subject  to 
Commii  sion  sanction  [e.g.,  as  seller's 
condud  may  relate  to  Market  Behavior 
Rule  4). 

118. 1 1  our  rule,  as  revised  herein,  we 
explicit  y  adopt  the  standards  set  forth 
in  the  P  )licy  Statement  for  transaction 
reportinc.  Further,  we  also  adopt  the 
"safe  harbor"  set  forth  therein  as  a 
component  of  our  enforcement  policy 
with  resect  to  this  rule.  In  addition,  we 
make  cl^ar  that  all  sellers  will  be 
required  to  inform  the  Commission  of 
their  "reporting  status"  within  15  days 
of  the  el  fective  date  of  this  revision  to 
their  tai  ff  and  within  15  days  of  any 
subsequ  ent  change  in  reporting  status. 

119. 1  inally,  several  commenters 
suggest  hat  we  require  mandatory 


'"  See  Pi  ice  Discovery  in  Natural  Gas  and  Electric 
Markets,  1P4  FERC1  61,121  («003). 


reporting,  while  other  commenters. 
cdntend  that  we  have  created 
requirements  that  will  have  a  chilling 
effect  on  reporting.  We  believe  that  we 
have  struck  an  appropriate  balance  in 
our  rule.  For  the  moment,  we  are 
attempting  to  work  within  the 
framework  of  voluntary  reporting.  We 
are  awaiting  StafTs  review  of  the 
comprehensiveness  of  reporting  in  the 
wake  of  our  Policy  Statement.  At  this 
time,  we  are  not  mandating  reporting. 
We  have  engaged  in  a  comprehensive 
investigatioiSDf  transaction  reporting 
and  related  issues  and  believe  the 
practices  set  forth  in  our  Policy 
Statement  represent  the  necessary 
minimum  for  those  entities  that  choose 
to  report.  Accordingly,  we  will  not 
require  reporting,  here,  but  will  set  forth 
practical  standards  for  entities  that  do 
report. 

J.  Market  Behavior  Rule  5  (Rej:ord 
Retention) 

1.  Commission  Proposal 

120.  In  the  June  26  QFder,  we  noted 
that  in  the  Western  Markets  Report, 
Staff  recommended  that  all  electric 
market-based  rate  tariffs  and 
authorizations  be  expressly  conditioned 
to  require  sellers  to  retain  data  and 
information  needed  to  reconstruct  a 
published  price  index  for  a  period  of 
three  years.^^  Based  on  Staffs 
recommendation,  we  proposed  and 
sought  comment  on  the  record  retention . 
guidelines  set  forth  in  Market  Behavior 
Rule  5.  Specifically,  we  sought 
comment  on  whether  this  Market 
Behavior  Rule,  as  proposed,  would 
ensure  that  companies  adopt  suitable 
retention  policies  permitting  the 
Commission  and  interested  entities  to 
better  monitor  these  transactions  and 
practices. 

2.  Comments 

121.  Commenters  generally  ^ree  that 
a  data  retention  requirement  of  some 
kind  should  be  imposed  on  market-    ^; 
based  rate  sellers,  but  disagree  over  the 
number  of  years  over  which  this 
requirement  should  apply.  Some  argue 
that  the  data  retention  period  should  be 
reduced  from  the  proposed  three-year 
period  to  a  two-year  or  even  one-year 
requirement,^^  others  request  that  it  be 


"  See  Western  Markets  Report  at  ES-14  and  ID- 
52.  EPSA,  in  its  code  of  ethics  and  sound  trading 
practices,  requires  its  members  to  "maintain 
documentation  on  all  transactions  for  an 
appropriate  period  of  time  as  required  under 
applicable  laws  and  regulations." 

"  See  Comments  of  Central  Vermont,  et  al.  at  IS- 
IS (two  years);  Comments  of  Merrill  Lynch,  et  al. 
at  9  (two  years);  Comments  of  Fiist£n«gy  at  21  (two 
years)  Comments  of  EPSA,  et  al.  at  Attachment  B, 
p.  7  (one  year). 
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increased  to  a  six-year  or  even  seven- 
year  requirement/3  and  others 
recommend  that  it  be  approved,  as 
proposed/'* 

122.  Commenters  also  raise  concerns 
regarding  the  scope  and  specificity  of 
the  proposed  requirement.  EEI,  Dynegy 
and  MidAmerican,  for  example,  argue 
that  the  language  in  the  rule  is  too 
vague,  while  Exelon  submits  that  the 
proposed  rule  would  arguably  require  a 
seller  to  retain  virtually  every  piece  of 
paper  it  generates.  These  and  other 
commenters  conclude  that  without  a 
more  narrow,  clearly  articulated 
requirement,  the  proposed  rule  could  be 
burdensome  and  costly.^^  Reliant 
requests  clarification  that  the  data 
retention  requirement  not  extend  to 
economic  analyses  associated  with  the 
development  of  prices  and  bids  that 
underlie  the  prices  charged  by  a  seller 
{e.g.,  fuel  cost,  variable  operation  and 
maintenance  expenses,  or  opportunity 
costs).  In  addition.  Reliant  argues  that 
the  products  specified  in  Market 
Behavior  Rule  5  be  limited  to 
jurisdictional  products  for  which  sellers 
have  express  authority  to  sell  at  market- 
based  rates. 

3.  Commission  Ruling 

123.  We  will  adopt  Market  Behavior 
Rule  5,  as  revised.  As  revised,  Market 
Behavior  Rule  5  will  require  a  market- 
based  rate  seller  to: 

Retain  for  a  period  of  three  years,  ail  data 
and  information  upon  which  it  billed  the 
prices  it  charged  for  the  electric  energy  or 
electric  energy  products  it  sold  pursuant  to 
this  tariff  or  the  prices  it  reported  for  use  in 
price  indices. 

124.  In  revising  this  rule,  we  clarify 
that  we  are  not  seeking  retention  of 

,      "cost-of  service"  or  analytical  data 
related  to  all  sales,  as  some  commenters 
perceived  from  our  use  of  the  word 
"reconstruction"  in  our  original 
proposal.  Rather,  we  are  requiring  that 
sellers  retain  the  complete  set  of 
contractual  and  related  documentation 
upon  which  they  billed  their  customers 
for  their  sales.  The  sales  contemplated 
are  sales  made  pursuant  to  the  seller's 
market-based  rate  tariff.  The 
Commission  is  indifferent  as  to  whether 
this  material  is  retained  in  paper  form 

-  or  in  an  electronic  medium  as  long  as 
the  data  can  be  made  accessible  in  a 
reasonable  fashion  if  its  review  is 
required  by  the  Commission  or  its  Staff. 

125.  In  addition,  commenters  suggest 
that  the  length  of  the  retention  period 


may  be  burdensome.  On  balance, 
however,  requiring  sellers  to  retain 
records  for  the  period  proposed,  i.e.,  for 
three  years,  will  not  constitute  an  undue 
burden  on  sellers,  particularly  given  the 
fact  that  sellers  can  satisfy  this 
requirement  either  by  retaining  their 
records  in  a  hard  copy  form  or 
electronically.  To  permit  a  shorter 
retention  period  may  not  allow 
sufficient  time  for  the  investigations 
into  possible  violations. 

K.  Market  Behavior  Rule  6  (Related 
Tariff  Matters) 

1.  Commission  Proposal 

126.  In  the  June  26  Order,  we  noted 
that  in  the  Western  Markets  Report, 
Staff  had  found  that  sellers  had  failed  to 
abide  by  their  market-based  rate  codes 
of  conduct  7«  and  their  Order  No.  889 
standards  of  conduct.^^  We  noted  that 
these  tariff  provisions,  among  other 
things,  requireitthe  fimctional 
separation  of  transmission  and 
wholesale  merchant  personnel.  We 
sought  comment  on  whether  Market 
Behavior  Rule  6,  as  proposed,  was 
sufficient  in  its  scope  and  breadth  to 
cover  any  and  all  matters  relating  to 
violations  of  the  market-based  rate 
codes  of  conduct  and  the  Order  No.  889 
standards  of  conduct. 

2.  Comments 

127.  Notwithstanding  the  discussion 
which  accompanied  our  proposed  rule, 
commenters  suggest  that  the  language 
set  forth  in  Market  Behavior  Rule  6,  as 
proposed,  could  be  construed  to  apply 
to  codes  of  conduct  other  than  sellers' 
market-based  rate  codes  of  conduct. 
Accordingly,  commenters  seek 
clarification  that  the  codes  of  conduct  to 
which  Market  Behavior  Rule  6  refers  are 
the  codes  of  conduct  contained  in 
sellers'  market-based  rate  schedules.  EEI 
also  challenges  the  proposed  rule  cis 
being  too  heavy-handed,  permitting  the 
Commission,  in  theory,  to  revoke  a 
seller's  market-based  rate  authority  for 
any  code  of  conduct  or  standards  of 
conduct  violation,  no  matter  how  small 
or  insignificant  the  infraction  (e.g., 
failing  to  correctly  post  a  job 
description).^* 


^3  See  Comments  of  NASUCA  at  23  (six  years); 
Comments  of  East  Texas  Cooperatives  at  10  (seven 
years). 

''*  See  Comments  of  Reliant  at  21. 

's  See  e.g.,  CommenU  of  Duke  Energy  at  39-40. 


"■The  Commission  requires  a  market-based  rate 
code  of  conduct  when  a  power  marketer  is  affiliated 
with  a  public  utility  with  a  franchised  service  area 
and  captive  customers.  See  Carolina  Power  &  Light 
Company,  97  FERC 1 61,063  (2001). 

''  See  Open  Access  Same-time  Information 
System  and  Standards  of  Conduct,  Order  No.  889, 
FERC  Stats.  &  Regs.  1  31,135  (1996),  order  on  leh'g. 
Order  No.  889-A,  FERC  Stats.  &  Regs  1 31,049 
(1997),  rehg  denied.  Order  No.  889-6.  81  FERC 
161,253(1997). 

'*  See  also  Comments  of  EME  at  1 1  (asserting  that 
the  proposed  rule  is  vague  and  ill-defined). 


3.  Commission  Ruling 

128.  We  will  adopt  Market  Behavior 
Rule  6,  as  revised.  As  revised.  Market 
Behavior  Rule  6  will  require  that  a 
market-based  rate  seller: 

Not  violate  or  collude  with  another  party 
in  actions  that  violate  Seller's  market-based 
rate  code  of  conduct  or  Order  No.  889 
standards  of  conduct,  as  they  may  be  revised 
from  time  lo  time. 

129.  Market  Behavior  Rule  6  is 
designed  to  emphasize  oiu'  commitment 
to  make  certain  that  entities  adhere  to 
our  electric  power  sales  code  of  conduct 
and  Order  No.  889  standards  of  conduct. 
In  response  to  commenter  concerns,  we 
have  revised  this  rule  to  add  clarity.  In 
revising  this  rule,  we  clarify  that  this 
rule  applies  to  a  seller's  electric  power 
sales  code  of  conduct  contained  in  a 
Seller's  market-based  rate  tariff  or  rate 
schedule  as  well  as  seller's  Order  No. 
889  standards  of  conduct.  We  intend 
that  any  violation  of  this  provision  will 
subject  the  seller  and  its  affiliates  to 
disgorgement  of  unjust  profits,  as 
applicable,  or  other  remedies  as  the 
Commission  may  find  appropriate. 

130.  We  further  clarify  that,  in 
adopting  this  rule,  it  is  not  the 
Commission's  intention  to  order 
disgorgement  of  unjust  profits  or  other 
remedies  for  inadvertent  errors  (such  as 
incorrectly  posting  a  job  description). 
However,  the  Commission  is  concerned 
with  all  violations  and,  in  particular, 
those  violations  which  involve  affiliate 
sales  and  preferential  treatment, 
including  access  to  transmission 
information  or  service. 

L.  Additional  Rules  and  Alternative 
Options 

1.  Conunission  Proposal 

131.  In  the  June  26  Order,  we  noted 
that  the  prohibitions  set  forth  in  our 
proposed  Market  Behavior  Rules 
represented  only  one  of  the  tools 
available  to  the  Commission  to  ensure 
just  and  reasonable  rates  and  that  in 
tmdertaking  our  enforcement  decisions, 
we  would  focus  on  the  best  outcome  for 
assuring  just  and  reasonable  rates  in  our 
jurisdictional  markets.  We  stated  that  in 
some  instances,  significant  remedial 
action  may  be  warranted,  while  in  other 
instances,  we  may  use  a  si>ecific  set  of 
facts  and  circumstances  to  clarify  our 
requfrements  for  acceptable  public 
utility  activities.  We  noted  that  in 
formulating  our  proposed  rules,  we 
were  required  to  balance  a  number  of 
competing  interests.  We  sought 
comments  from  interested  entities  on 
whether  our  proposed  rules  struck  the 
appropriate  balance. 
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i.  Comments 

132.  A  number  of  commenters  assert, 
in  effect,  that  the  Commission's 
proposed  Market  Behavior  Rules  fail  to 
strike  the  necessary  balance  of  interests, 
given  the  Commission's  asserted  failure 
to  address  various  additional  issues. 

133.  El  Paso  Electric  Company  (El 
Paso),  for  example,  states  that  June  26 
Order  failed  to  examine  or  otherwise 
provide  any  understanding  on  a  number 
of  important  threshold  questions 
underlying  the  Commission's  stated 
objectives  in  this  proceeding. 
Specifically,  El  Paso  asserts  that  the 
Commission  is  attempting  to  articulate 
Market  Behavior  Rules  without  a  full 
understanding  of  what  constitutes  a 
market,  what  djmamics  foster  a 
competitive  market,  and  what  kinds  of 
behavior  are  beneficial  or  harmful. 

134.  The  FTC  points  out  that 
structurally  competitive  markets  are 
generally  the  best  remedy  against 
anticompetitive  behavior  and  that,  as 
such,  the  Commission  should  give  high 
priority  to  achieving  structurally 
competitive  markets  .while  it  pursues 
interim  measures,  if  any,  to  address 
Market  Behavior  Rule  violations. 
Similarly.  EPSA,  et  al.  submits  that  the 
solution  for  most  of  the  alleged  and 
actual  inappropriate  market  behavior  is 
well-functioning  markets  with  clear  and 
efficient  rules  that  foster  efficient 
investment  and  competitive  behavior.  ^^ 

135.  In  addition,  commenters  assert 
that  the  Market  Behavior  Rules  should 
apply  to  all  market  participants, 
including  transmission  owners  and  load 
serving  entities  (LSEs).  AE  Supply 
argues  that  buyers  who  manipulate 
markets  to  depress  prices  should  be 
subject  to  complaints  by  sellers  to 
recover  appropriate  siucharges.  EEI 
notes  that  this  could  be  accomplished 
by  including  the  Market  Behavior  Rules 
in  the  tariffs  administered  by  all  RTOs, 
ISOs,  and  the  Western  Systems  Power 
Pool. 

136.  APPA,  TAPS,  and  TDU  Systems 
propose  that  the  Commission  broaden 
the  scope  of  its  imdertaking  in  this 
proceeding  by  addressing  structural 
market  issues.  APPA  and  TAPS  propose 
as  additional  rules,  a  requirement 
imposing  long-term  sales  obligations  for 
the  benefit  of  LSEs,  a  requirement  for 


"  See  also  Comments  of  East  Texas  Cooperative 
at  4-6  (stating  that  the  lack  of  competitive  markets 
remains  a  fundamental  concern);  Comments  of 
ANP,  et  al.alM  (the  Commission  should  continue 
to  rely  on  preventive  measures  tailored  to  specific 
markets,  rather  than  adopting  blanket  rules  that,  by 
their  own  design,  caimot  stop  anticompetitive 
behavior);  Reply  Comments  of  TDU  Systems  at  3 
(noting  that  the  Conunission  must  address  not  only 
the  behavior  of  market  participants  but  the  structure 
of  the  markets  themfclves). 


capacithr  auctions  to  de-concentrate 

n,  and  additional  rules 
providiig  for  greater  access  to 
transm  ssion  and  the  relief  of  existing 
transm  ssion  constraints.  TDU  Systems 
recomi^ends  that  the  Commission  take 
its  proposed  supply 

screen  to  provide  an  up- 
of  a~seller's  potential 
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3.  Com  nission  Ruling 

137.  Ve  share  the  views  of  those 
comma  iters  who  assert  that  the 
Commi  ssion's  proposed  Market 
Behavii  tr  Rules,  taken  alone,  will  not  be 
adequa  e  to  ensure  that  the  rates,  terms 
and  CO]  ditions  offered  by  market-based 
rate  sel  ers  will  be  just  and  reasonable. 
We  alsd  agree  with  EPSA,  et  al.  and 
others  that  a  well  functioning  market 
may  be  the  best  single,  long-term 
remedy  against  the  abuse  of  market 
power.  In  fact,  the  Commission  is 
pursuii  g  these  efforts  in  other 
concun  ent  proceedings.^" 

138. ,  Vs  we  have  recognized  in  the 
past,  however,  even  in  a  structurally 
competitive  market,  individual  sellers 
may  have  the  ability  to  exercise  market 
power,  individual  sellers  may  have  the 
ability  jo  engage  in  market  manipulation 
or  othet  deceptive  practices.  Thus,  it  is 
appropriate  that  the  Commission 
delinea  ;e  well-defined  rules  of  the  road 
applica  lie  to  market-based  rate  sellers. 
Where  hese  rules  are  violated,  it  is 
approp:  iate  that  the  Commission 
provid(  a  remedy  for  such  conduct.  It  is 
import)  nt  that  such  conduct  be  deterred 
to  the  e  rtent  possible. 

M.  Ava  lable  Remedies  and  Complaint 
Procedi  ires 

1.  Com  nission  Proposal 

139.  n  the  June  26  Order,  we 
indicat  sd  that  in  complaint  proceedings 
brough  before  the  Commission  to 
enforce  our  proposed  Market  Behavior 
Rules,  1  le  principal  remedy  available  to 
compla  nants  for  any  Market  Behavior 
Ruleviqlation  shown  to  have  occurred 
(in  add  lion  to  the  potential  revocation 
of  the  s  sUer's  market-based  rate 
authori  y)  would  be  the  disgorgement  of 
the  sell  sr's  unjust  profits  attributable  to 
the  spe  :ific  violation  at  issue."" 

140.  n  addition,  we  proposed  to  limit 
the  app  icability  of  potential 

disgorg  jment  of  unjust  profits  exposure 
by  requ  iring  that  any  violation  alleged 
by  a  ms  rket  participant  be  made  on  a 
transac  ion-specific  basis  and  that  any 


eg: 


""See 
System 
Califomit 
Corporati  m 

"June 


Midwest  Independent  Transmission 
Operator,  Inc.,  105  FERC  161,145  (2003); 
Independent  System  Operator 
m,  105  FERC  161,140  (2003). 
!6  Order,  103  FERC  1 61,349  at  P38. 


market  participant  request  for 
disgorgement  relief  be  made  no  later 
than  60  days  after  the  end  of  the 
calendar  quarter  in  which  the  violation 
is  alleged  to  have  occurred.  We 
proposed  that  if  a  market  participant 
can  show  that  it  did  not  know  and 
should  not  have  known  of  the  behavior 
which  forms  the  basis  for  its  complaint 
within  the  period  prescribed  in  our 
proposal,  then  the  60-day  period  would 
be  deemed  to  run  from  the  time  when 
the  market  participant  knew  or  should 
have  known  of  the  behavior.  Finally,  we 
proposed  that  these  time  limitations  not 
apply  to  enforcement  actions 
imdertaken  by  the  Conunission. 

2.  Comments 

141.  EEI  rejects  the  remedial  approach 
set  forth  by  the  Commission  in  the  Jime 
26  Order.  EEI  asserts  that  to  avoid 
regulatory  imcertainty,  the  Commission 
should  only  pursue  remedies  on  a 
prospective  basis  after  the  Commission 
identifies  new  market  problems  and/or 
the  need  for  new  market  rules. 

142.  Numerous  comments  (both  pro 
and  con)  were  received  regarding  the 
specific  financial  remedy  proposed  by 
the  Commission,  i.e.,  a  disgorgement 
remedy.  On  the  one  hand,  commenters 
challenge  the  Commission's  authority  to 
impose  any  remedies  at  all  in  this 
context  based  on  various  legal 
challenges  (discussed  below),  the 
impracticalities  involved  in  attempting 
to  calculate  such  a  remedy,  and/or  the 
commercial  imdesirability  of  doing  so.^^ 
Other  commenters  stake  out  a  position 
on  the  opposite  end  of  the  spectrum, 
suggesting  that  a  financial  remedy 
limited  to  the  disgorgement  of  unjust 
profits  is  entirely  inadequate,  unfair, 
and  will  not  provide  a  sufficient 
deterrent  against  sellers  who  violate  the 
Commission's  rules.^^  The  middle 
groimd  position  between  these  two 
polar  views,  i.e.,  a  disgorgement  remedy 
that  would  not  require  the  seller  to 
make  the  market  whole  (as  proposed  by 
the  Commission  in  the  June  26  Order), 
is  supported  by  EPSA,  et  al.  and  others. 


■2  See  Comments  of  EEI  at  22-26;  Comments  of 
TransCanada  at  4:  Comments  of  Southern  at  18 
(noting  that  it  may  prove  difiicult,  if  not  impossible, 
to  calculate  unjust  profits  in  the  context  of  market- 
based  rates):  Reply  Comments  of  Mirant  and 
TransAlta  at  11  (noting  that  disgorgement  liability 
could  completely  chill  bulk  power  markets  and 
severely  limit  capital  market  access  for  bulk  power 
market  participants);  Reply  Comments  of  Cinergy 
Services,  Inc.  (Cinergy)  at  1-4  (arguing  that  a  make- 
whole  remedy  would  be  unreasonable,  unnecessary, 
impractical,  and  imauthorized  by  the  FPA). 

»'  See  Comments  of  TDU  Systems  at  10;  Nucor 
Steel,  et  al.  at  7;  SMUD  at  6-7;  PG&E  at  3; 
Comments  of  Cal  ISO  at  5;  Comments  of  NASUCA 
at  31;  Comments  of  Cal  Oversight  Board  at  5-6; 
Reply  Comments  of  Central  Maine,  et  al.  at  B-9. 
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143.  Commenters  also  stake  out  a 
number  of  diiferent  positions  regarding 
the  Commission's  proposed  60-day 
complaint  limitation  nile.  EPSA,  et  al. 
and  others  submit  that  this  complaint 
limitation  proposal  is  both  necessary 
and  appropriate,  as  it  relates  to  market 
participant  complaints  because,  among 
other  things,  it  will  promote 
transactional  certainty."*  Others, 
including  TDU  Systems  and  East  Texas 
Cooperatives,  submit  that  this  time 
limitation  requirement  will  significantly 
undermine  the  Commission's  overall 
objectives  in  this  proceeding.  Similarly, 
Central  Maine,  et  al.  argue  for  an 
extended  period  in  which  to  file 
complaints,  given  (it  contends)  the 
complexity  of  an  LMP-based  market 
(and  the  time  it  requires  to  analyze 
market  outcomes),  the  practicalities 
associated  with  billing  cycles  and 
correction  periods,  and  the 
administrative  burden  associated  with 
determinations  of  when  a  particular 
party  knew  or  should  have  known  of  a 
rule  violation.  NECPUC  submits  that,  at 
a  minimum,  the  60-day  rule  should  be 
modified  by  providing  all  market 
participants  180  days  to  file  a  complaint 
from  the  date  they  know,  or  should 
know,  of  the  violation  at  issue.^^ 

144.  Commenters  also  address  the 
Commission's  statement  in  the  June  26 
Order  that  it  would  not  be  boiuid  by  the 
60-day  complaint  limitation 
requirement  applicable  to  market 
participant  complaints.  On  the  one 
hand,  the  Louisiana  Commission  asserts 
that  this  60-day  complaint  exemption  is 
appropriate  and  that  it  should  also 
apply  to  state  regulators.  On  the  other 
hand,  EPSA,  et  al.  and  EEI  warn  that 
such  an  allowance  would  constitute  an 
open-ended  risk  that  the  Commission 
might  question  any  seller's  transaction 
at  any  time  (even  in  response  to  a 
hotline  complaint  made  by  a  market 
participant  otherwise  precluded  from 
filing  a  complaint)  and  would  have  a 
chilling  effect  on  the  market.^e 

145.  Commenters  seek  a  number  of 
clarifications  regarding  the 
Commission's  role  in  enforcing  its 
Market  Behavior  Rules.  EPSA,  et  al. 
seek  clarification  that  while  the 
Commission  might  reexamine 
transactions  and  provide  guidance  at 


"  See  also  Reply  Comments  of  EEI  at  12-13; 
Reply  Comments  of  Cinergy  at  4-6. 

"  See  also  Comments  of  SMUD  at  5-6  (pointing 
out  that  a  market  participant  that  uncovers  a 
violation  on  the  last  day  of  the  calendar  quarter  has 
only  one  third  the  amount  of  time  to  prepare'  a 
complaint  as  a  market  participant  who  happens  to 
find  evidence  of  a  violation  on  the  first  day  of  the 
calendar  quarter);  Reply  Comments  of  TDU  Systems 
at  5. 

**  See  also  Reply  Comments  of  Mirant  and 
TransAlU  at  8. 


any  time,  it  will  nonetheless  be  boimd 
by  the  time  limitation  imposed  herein 
with  respect  to  any  remedies  it  might 
impose.  Central  Vermont,  et  al.  also 
seek  a  limitation  on  the  Commission's 
authority  in  this  area,  proposing  that 
there  be  a  time  limit  of  six  months 
following  the  date  on  which  the 
violation  is  alleged  to  have  occurred  for 
the  Commission  to  initiate  an 
investigation  and  order  disgorgement  of 
imjust  profits.  The  California 
Commission  seeks  clarification  that  a 
Commission  Staff  investigation  initiated 
in  response  to  an  alleged  tariff  violation 
will  be  open  to  the  public,  noting  that 
complaint  proceedings  initiated  by 
other  parties  will  necessarily  be  open  to 
the  public.  Mirant  and  TransAlta  also 
assert  that  the  triggering  event  for 
bringing  a  complaint  or  initiating  an 
investigation  is  imclear  in  the 
Commission's  proposal.  These  entities 
propose  that  the  triggering  event  be  the 
time  that  the  transaction  at  issue  is 
entered  into,  absent  fi^ud  or  the  willful 
withholding  of  material  information. 
Finally.  Nucor  Steel,  et  al.  propose  that 
revocation  of  a  seller's  market-based  rate 
authority  be  made  mandatory  if  it  is 
determined  that  the  seller  is  in  violation 
of  any  Market  Behavior  Rule. 

3.  Commission  Ruling 

146.  We  will  adopt  the  remedies  and 
complaint  procedures  outlined  in  the 
June  26  Order,  as  revised  (see  Appendix 
B).  Specifically,  we  will  adopt  the 
remedies  and  complaint  procediu^s  as 
they  relate  to  market  participant 
complaints,  subject  to  the  modification 
that  the  complaint  limitation  period  will 
be  90-days,  not  60-days,  as  proposed. 
Thus,  a  complaint  must  be  brought 
within  90  days  fi-om  the  end  of  the 
calendar  quarter  in  which  the  violation 
has  been  alleged  to  have  occurred, 
unless  a  complainant  can  show  that  it 
did  not  know  or  should  not  have  known 
of  the  behavior  which  forms  the  basis 
for  its  complaint  within  this  time 
period. 

147.  Upon  consideration  of  the 
comments  received  concerning  our  60- 
day  proposal,  in  the  Commission's  view 
the  60-day  time  period  may  be 
insufficient  time  for  parties  to  discover 
and  act  upon  violations  of  these  rules. 
Accordingly,  the  Commission  will 
modify  its  original  proposal  to  allow  90 
days  from  the  end  of  the  quarter  from 
which  a  violation  occurred  for  a  party 
to  bring  a  complaint  based  on  these 
rules.  A  90-day  time  period  provides  a 
reasonable  balance  between  encouraging 
due  diligence  in  protecting  one's  rights, 
discouraging  stale  claims,  and 
encouraging  finality  in  transactions. 
Furthermore,  the  Commission  clarifies 


that  its  exception  regarding  the  time 
period  applicable  to  the  filing  of  a 
complaint,  where  the  complainant 
could  not  have  known  of  the  alleged 
violation,  incorporates  a  reasonableness 
standard,  i.e.,  the  90-day  time  period  to 
file  a  complaint  does  not  begin  to  run 
imtil  a  reasonable  person  exercising  due 
diligence  should  have  known  of  the 
alleged  wrongful  conduct.  Rather  than 
being  impermississibly  vague,  this 
safeguard  ensures  a  sufficient  time- 
period  for  complainants  to  discover 
hidden  wrongful  conduct  and  submit  a 
claim. 

148.  We  will  also  place  a  time 
limitation  on  Commission  enforcement 
action  for  potential  violations  of  these 
Market  Behavior  Rules.  The 
Commission,  unlike  the  market 
participants  who  may  be  buyers  or 
otherwise  directly  affected  by  a 
transaction,  may  not  be  aware  of  actions 
or  transactions  that  potentially  may 
violate  oiu  rules.  Thus,  the  Commission 
will  act  within  90  days  from  the  date  it 
knew  of  an  alleged  violation  of  its 
Market  Behavior  Rules  or  knew  of  the 
potentially  manipulative  character  of  an 
action  or  transaction.  Commission 
action  in  this  context  means  a 
Commission  order  or  the  initiation  of  a 
preliminary  investigation  by 
Commission  Staff  pursuant  to  18  CFR 
part  lb.  If  the  Commission  does  not  act 
within  this  time  period,  the  seller  will 
not  be  exposed  to  potential  liability 
regarding  the  subject  transaction. 
Knowledge  on  the  part  of  the 
Commission  will  take  the  form  of  a  call 
to  oiu-  Hotline  alleging  inappropriate 
behavior  or  communication  with  our 
enforcement  Staff. 

149.  We  will  not  adopt  commenters' 
additional  proposed  revisions  and 
argimients.  First,  we  reject  EEI's 
argument  that  the  disgorgement  remedy 
proposed  in  the  Jime  26  Order  is 
inappropriate,  because,  EEI  asserts,  it 
will  retroactively  or  retrospectively 
declare  actions  to  be  market  abuses 
when  such  actions  were  not  envisioned 
when  the  rules  were  promulgated.  In 
fact,  EEI's  premise  is  mistaken.  Our 
Market  Behavior  Rules  establish  clear 
advance  guidelines  to  govern  market 
participant  conduct.  Moreover,  in 
approving  these  Market  Behavior  Rules 
and  requiring  sellers  to  be  fully 
accoimtable  for  any  unjust  gains 
attributable  to  their  violation,  we  do  not 
foreclose  our  reliance  on  existing 
procedures  or  other  remedial  tools,  as 
may  be  necessary,  including  generic 
rule  changes  or  tbe  approval  of  new 
market  rules  applicable  to  specific 
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markets."^  As  always,  we  will  consider 
the  fuU  range  of  options  available  to  the 
Ck)minission  to  promote  competition 
and  to  ensure  that  rates  remain  just  and 
reasonable. 

150.  We  also  reject  commenters' 
assertions  that  a  disgorgement  remedy 
may  be  difficult  to  calculate  inra 
particular  case,  or  may  operate  as  a  chill 
on  the  market  in  other  circumstances. 
The  concerns  raised  by  commenters,  in 
this  regard,  are  speculative  at  best. 
Moreover,  any  such  concerns  can  be 
fairly  evaluated  by  the  Commission  on 

a  case-by-case  basis,  with  a  full 
opportunity  for  input  from  all  interested 
parties.  Thus,  we  need  not  reject  a 
disgorgement  remedy  in  all  cases  simply 
because  it  may  be  inappropriate  to 
apply  (and  need  not  be  imposed]  in  a 
specific  case.  For  the  reasons  discussed 
below  [see  Section  H,  "Legal 
Authority")  we  will  also  reject  the 
assertion  that  the  Commission  is 
precluded  from  applying  a  disgorgement 
remedy  under  section  206  of  the  FPA  or 
on  due  process  grounds. 

151.  We  also  reject  commenters' 
assertions  that,  in  enforcing  our  Market 
Behavior  Rules,  the  Commission  should 
consider  a  make-the-market-whole 
remedy.  In  fact,  the  remedies  outlined 
by  the  Commission  in  the  June  26 
Order,  including  the  possible  revocation 
of  Sellers'  market-based  rate  authority, 
will  provide  a  sufficient  inducement  for 
sellers  to  comply  with  our  rules.  Oiu' 
primary  focus,  in  this  regard,  is.on 
«icouraging  appropriate  market 
behavior  and  deterring  inappropriate 
market  behavior. 

152.  Finally,  we  will  reject  the 
proposal  made  by  Mirant  and  TransAlta 
that  the  triggering  event  applicable  to 
market  participant  complaints  be  the 
date  on  which  the  transaction  was 
entered  into,  absent  fraud  or  willful 
withholding-of  material  information  on 
the  part  of  the  seller.  We  will  not  limit 
market  participant  complaints  in  this 
way.  First,  the  Commission's  Market 
Behavior  Rules  address  both  actions  and 
transactions  and  thus  cannot  be  limited 
to  dates  applicable  to  transactions  alone. 
For  example,  the  declaration  of  an 
outage,  as  addressed  by  Market  Behavior 
Rule  1,  could  be  an  action  that  does  not 
necessarily  involve  a  transaction.^ 


"'Moreover,  if  Congress  grants  the  Conunission 
additional  remedial  power,  including  the  authority 
to  levy  dvil  penalties,  the  Commission  will,  in 
addition  to  the  remedies  set  forth  herein, 
implement  such  authority  and  utilize  it  when 
appropriate  for  violations  of  these  Market  Behavior 
Rules.' 

*"(n  this  regard,  while  we  held  in  the  June  26 
Oder  that  our  disgorgement  remedy,  in  the  context 
of  a  market-participant  complaint,  could  only  be 
sought  on  "transaction-specific  basis,"  we  clarify 


SecondL  the  Jime  26  Order  was  clear  that 
the  60-(  ay  requirement  would  be 
triggere  d  by  the  occurrence  of  the 
violatic  n,  which  (in  the  case  of  a 
transac  ion)  could  come  well  after  the 
transac  ion  date.  Finally,  the  extension 
of  this  I  iO-day  period,  we  said,  would  be 
based  o  i  whether  the  complainant  knew 
or  shou  d  have  known  of  the  behavior 
which  iorms  the  basis  for  its  complaint, 
not  frat^d  or  any  other  conduct  that  the 
compla  nant  would  be  required  to 
attribut  5  to  the  seller  as  a  pre-condition 
to  its  ri  ;ht  to  seek  relief. 

N.  Lega  Authority 

1.  Comi  nission's  Findings  in  the  June  26 
Order 

153.   n  the  June  26  Order,  we 
conclut  ed  that  section  206  of  the  FPA 
would  1  lot  bar  the  Commission  from 
either  a  jproving  or  enforcing  our 
proposed  Market  Behavior  Rules.""  We 
noted  t  lat  we  had  initiated  this 
procee<  ing  under  section  206,  for  the 
purpos(  of  examining  whether  sellers' 
market-  }ased  rate  tariffs  are  just  and 
reasona  lie,  or  whether,  conversely,  they 
should  )e  revised  as  proposed  herein. 
We  Stat  >d  that  should  we  determine  that 
sellers'  currently  effective  tariffs  are 
unjust  i  nd  unreasonable  or  may  lead  to 
imjust  1  nd  unreasonable  rates  without 
the  incl  usion  of  the  market  behavior 
rules  w  3  proposed  herein,  we  would 
require  that  Uiese  tariffs  be  revised  to 
include  the  rules  prospectively,  as 
section  206  requires. 

154. '  Ve  Edso  found  that  the  refund 
limitati  jns  of  section  206(b)  would  not 
bar  the  [Commission  from  enforcing  our 
propos(  d  Market  Behavior  Rules.  We 
foimd  t  lat  any  remedies  stemming  from 
a  violat  on  of  our  proposed  tariff 
provisii  ins  would  be  based  on  the  tariff 
conditii  )ns  themselves,  as  approved 
herein,  and  that  we  were  fully 
authori  :ed  to  take  actions  and  impose 
remedii «  when  tariffsare  violated. 

2.  Comi  aents 

155. ;  ^  number  of  commenters 
continu  e  to  challenge  the  Commission's 
authori  y  to  promulgate  and/or  enforce 
its  prop  osed  Market  Behavior  Rules, 

le  asserted  limitations  of  Section 
e  FPA.9" 


given 
206 


iven  tie 
06oftti( 


here  that  ^is  requirement,  as  it  relates  to  actions, 
need  onl]  refer  to  specific  actions. 

••  See  J  ine  2&  Order,  103  FERC 1 61,349  at  P46. 
Our  disct  ssion  of  this  issue,  we  noted,  was 
promptec  by  the  comments  we  received  in  response 
to  the  ma  :e  broadly-stated  tariff  condition  proposed 
in  our  Ini  ial  Order  issued  in  this  proceeding.  See 
biitial  Or  ler,  97  FERC  at  61,976  and  note  4,  supra. 

^  See  eg.,  Commente  of  EEI  at  27;  Comments  of 
ANP.  Inc ,  et  al.  at  6-10;  Comments  of  Central 
Vermont,  et  07.  at  3;  Comments  of  Cinergy  at  21; 
CommenI  i  of  Duke  Energy  at  14;  Comments  of  FPL 


156.  In  addition,  conunenters  also 
challenge  one  or  more  of  the 
Commission's  proposed  Market 
Behavior  Rules  on  due  process 
groimds.^^  Southern,  for  example, 
argues  that  fundamental  concepts  of  due 
process  require  that  standards  of 
conduct  be  sufficiently  clear  and 
unambiguous  so  as  to  provide  a 
reasonable  guide  by  which  to  identify 
prohibited  conduct.^^  Southern  further 
asserts  that  basic  principles  of 
administrative  law  require  agencies  to 
provide  regulated  entities  with  adequate 
notice  of  the  conduct  expected  of 
them.s3  Southern  adds  that  an  agency 
fails  to  provide  fair  notice  if  the 
regulations  and  other  policy  statements 
issued  by  the  agency  are  so  unclear  that 
regulated  entities  are  imable  to  identify 
with  ascertainable  certainty  the 
standards  with  which  the  agency 
expects  parties  to  conform."'* 

157.  AE  Supply  points  to  two 
Commission  cases  in  which  the 
Commission  required  the  proposed  tariff 
provisions  at  issue  to  impose  a  more 
clear  and  specific  obligation  and 
suggests  that  applying  this  same  degree 
of  specificity  here,  the  Commission's 
proposed  rules  do  not  pass  muster.  AE 
Supply  states  that  in  California  Power 
Exchange,^^  the  Commission  held  that  a 
tariff  provision  addressing  the  improper 
use  of  market  power  could  only  prohibit 
specific  actions  or  specific  outcomes 
and  required  the  utility  to  provide 
actual  examples  of  the  specific  actions 
that  would  be  prohibited.  AE  Supply 
further  notes  that  in  New  York 
Independent  System  Operator,  Inc.,^^ 
the  Commission  rejected  a  proposed 
market  power  mitigation  remedy,  in 
part,  because  the  New  York  ISO  had  not 
described  with  enough  specificity  the 
types  of  conduct  that  would  trigger  the 
imposition  of  the  proposed  measures 
and  because  the  New  York  ISO  had  not 
established  specific  thresholds  or  bright 
line  tests  that  would  trigger  the 


Energy,  LLC  at  9;  Comments  of  Mirant  and 
TransAlta  at  6;  Comments  of  TransCanada  at  6. 

^'  See  Comments  of  EEI  at  23;  Comments  of 
Southern  at  13;  Comments  of  ANP  Inc.,  et  al.  at 
1012;  Comments  of  BPA  at  5;  Comments  of  HP 
Energy  Company  at  4-5;  Comments  of  Cinergy  at 
23;  Comments  of  Duke  Energy  at  8;  Comments  of 
InteiGen  at  9;  Comments  of  Mirant  and  TransAlta 
at  18;  Comments  of  TransCanada  at  5. 

^^  See  Comments  of  Southern  at  13,  citing  Gates 
Sr  Fox,  Co.  v.  OSHRC,  790  F.2d  154, 155  (DC  Cir. 
1986). 

^^  Id.,  citing  Satellite  Broadcasting  Company,  Inc. 
V.  FCC,  824  F.2d  1,  3  (DC  Cir.  1987);  McElioy 
Electronics  Corporation  v.  FCC,  990  F.2d  1351, 
1358  (IX:  Cir.  1993). 

»*W.,  citing  Trinity  Broadcasting  of  Florida,  Inc. 
v.  FCC,  211  F.3d  618, 628  (DC  Cir.  2000). 

95  88  FERC  161,112  at  61,265  (1999). 

«'89  FERC  161.196  at  61,605  (1999). 


conclusion  that  market  power  had  been 
exercised. 

3.  Commission  Ruling 

158.  For  the  reasons  discussed  below, 
we  find  that:  (i)  the  Commission  is  not 
barred  by  section  206  of  the  FPA  from 
approving  Market  Behavior  Rules 
applicable  to  market-based  rate  sellers, 
or  allowing  as  a  remedy  the 
disgorgement  of  unjust  profits  and  other 
remedies,  as  discussed  herein;  and  (ii) 
these  Market  Behavior  Rules  are  not 
unduly  vague  or  overbroad. 

159.  First,  we  reject  the  suggestion 
that  the  potential  financial 
consequences  for  sellers  foimd  to  be  in 
violation  of  the  Commission's  Market 
Behavior  Rules  would  violate  the  refund 
limitations  set  forth  in  section  206(b)  of 
the  FPA.87  As  we  noted  in  the  Jime  26 
Order,  we  initiated  this  proceeding 
under  Section  206  for  the  piupose  of 
examining  whether  sellers'  market- 
based  rate  tariffs  are  just  and  reasonable, 
or  whether,  conversely,  they  should  be 
revised  as  proposed  herein.  We  stated 
that  should  we  determine  that  sellers' 
currently  effective  tariffs  are  unjust  and 
unreasonable  or  may  lead  to  imjust  and 
unreasonable  rates  without  the 
inclusion  of  Market  Behavior  Rules,  we 
would  require  that  these  tarifi^s  be 
revised,  but  only  on  a  prospective  basis, 
as  section  206  requires. 

160.  Our  Market  Behavior  Rules  will 
operate  as  conditions  to  the  grant  of 
market-based  rate  authority  and  the 
Commission,  in  such  a  case,  has  broad 
authority  to  impose  conditions  that  will 
help  ensure  that  rates  are  within  a  zone 
of  reasonableness.  We  held  in  the  Jiine 
26  Order  and  reiterate  here  that  the 
approval  of  Market  Behavior  Rules, 
imder  these  circumstances,  and  any 
future  remedies  imposed  for  their 
violation,  would  neither  violate  the  filed 
rate  doctrine  nor  the  refund  limitations 

~  of  section  206(b).98 

161.  Further,  the  Commission  has  the 
authority  to  impose  the  appropriate 
remedy  where  it  finds  that  violations  of 
its  Market  Behavior  Rules  have 
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"  Section  206(b)  requires  that  any  refunds  made 
in  a  section  206  proceeding  initiated  by  the 
Commission  on  its  own  motion  be  based  op  a 
refund  effective  date  no  earlier  than  60  days  after 
the  publication  by  the  Commission  of  notice  of  its 
intent  to  initiate  such  a  proceeding,  or,  in  the  case 
of  a  complaint,  no  earlier  than  60  days  after  the 
complaint  was  filed.  Section  206(b)  also  limits  the 
refund  effective  period  to  five  months  after  the 
expiration  of  sudi  60-day  period. 

*•  See  San  Diego  Gas  S-  Electric  Company  v. 
Sellers  of  Energy  and  Ancillary  Services,  et  al. ,  97 
FERC 1  61,121, 61,37012000).  orderon  reh'g.  San 
Diego  Gas  ft-  Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services,  et  al.,  97  FERC  ^  61 ,275 
(2001).  appeal  pending.  Public  Utilities  Commission 
of  the  State  of  California,  et  al.  v.  FERC.  No*. 
01-71051,  et  al.  (9th  Or.,  Jnne  29,  2001). 


occurred.^  In  particular,  we  reject  the 
argument  that  a  violation  of  an  existing 
condition  of  service  may  not  be 
remedied  by  the  Commission  from  the 
time  the  violation  occurred.  In  fact,  the 
courts  have  held  that  the  Commission 
has  this  authority  in  the  fully  analogous 
context  presented  by  the  Natural  Gas 
Act  (NGA).i«>  The  courts  have  also  held 
that  the  Commission  has  a  great  deal  of 
discretion  when  imposing  remedies 
devised  to  arrive  at  maYiTnnm 
reinforcement  of  Congressional 
objectives.!"'  In  devising  its  remedy,  the 
Commission  is  required  to  exercise  its 
discretion  to  arrive  at  an  appropriate 
remedy,i°2  and  to  explore  all  equitable 
considerations  and  practical 
consequences  of  its  action  pursuant  to 
its  statutory  delegation.i"^ 

162.  In  addition,  this  order  is  based 
upon  the  Commission's  finding  after 
hearing  that  existing  tariffs  are  unjust 
and  unreasonable  under  section  206  of 
the  FPA.  In  a  proceeding  brought 
piu-suant  to  these  rules,  the  issue  would 
be  whether  the  entity  has  violated  its 
tariff.  Therefore,  in  a  remedial 
proceeding  brought  pursuant  to  these 
rules,  unlike  an  FPA  section  206 
investigation  initiated  by  the 
Commission,  the  regulated  entity  has 
notice  of  the  conditions  required  for 
service  at  the  time  of  the 
implementation  of  the  service 
conditions  and  the  Commission  may,  at 
its  discretion,  fashion  an  appropriate 
remedy. 

163.  In  addition,  we  find  that  our 
Market  Behavior  Rules,  including 
specifically  the  prohibitions  set  forth  in 
Market  Behavior  Rule  2  (relating  to 
market  manipulation),  are  not  unduly 
vague  on  their  face.'***  While 
constitutional  due  process  requirements 


9«  See  e.g.,  Coastal  Oil  Corp,  v.  FERC,  782  F.2d 
1249  (DC  Cir.  1986). 

"»  See  Consolidated  Gas  Transmission  Corp.,  et 
al.,  771  F.2d  1536  (DC  Cir.  1985)  (holding  that  the 
Commission  has  the  authority  under  section  16  of 
the  NGA  to  order  retroactive  refunds  to  enforce 
conditions  in  certificates). 

""  The  courts  have  held  that  "the  breadth  of 
agency  discretion  is,  if  anything,  at  its  zenith  when 
the  action  assailed  relates  *  *  *  to  the  &shioning 
of  policies,  remedies  and  sanctions."  Columbia  Gas 
Transmission  Corp.  v.  FERC,  750  F.2d  105, 109  (DC 
Cir.  1984),  quoting  Niagara  Mohawk  Power  Corp.  v. 
FPC,  379  F.2d  153,  159  (DC  Cir.  1967). 

«»  Gulf  Oil  Corp.  v.  FPC,  536  F.2d  588  (3rd  Cir. 
1977),  cert  denied,  434  U.S.  1062  (1978),  reh'g 
denied,  435  U.S.  981  (1978). 

'OS  Continental  Oil  Co.  v.  FPC,  378  F.2d  510  (5th 
Or.  1967)  and  iTCv.  Tennessee  Gas  Transmission 
Co.,  371  U.S.  145  (1962). 

•0*  We  note  that  due  process  challenges  regarding 
the  application  of  our  rules  to  a  particular  case  are 
not  presented  in  this  pnKeeding.  Thus, 
commenters'  arguments  are  limited  to  a  facial 
challenge  to  our  rules,  i.e.,  4n  assertion  that  one  or 
more  of  our  rules  is  vague  in  all  its  possible 
applications. 


mandate  that  the  Commission's  rules 
and  regulations  be  sufficiently  specific 
to  give  regulated  parties  adequate  notice 
of  the  conduct  they  require  or 
prohibit,  i°5  this  standard  is  satisfied 
"[i)f,  by  reviewing  [our  rules]  and  other 
public  statements  issued  by  the  agency, 
a  regulated  party  acting  in  good  faith 
would  be  able  to  identify,  with 
ascertainable  certainty,  the  standards 
with  which  the  agency  expects  parties 
to  conform.  "!o*  Our  Market  Behavior 
Rules  will  satisfy  this  due  pnx»ss 
requirement  "so  long  as  they  are 
sufficiently  specific  that  a  reasonably 
prudent  person,  familiar  with  the 
conditions  the  regulations  are  meant  to 
address  and  the  objectives  the 
regtilations  are  meant  to  achieve,  would 
have  fair  warning  of  what  the 
regulations  require."  'o" 

164.  As  applied  by  the  courts,  this 
due  process  standard  has  been  held  to 
allow  for  flexibility  in  the  wording  of  an 
agency's  rules  and  for  a  reasonable 
breadth  in  their  construction.'"*  The 
courts  have  recognized,  in  this  regard, 
that  specific  regulations  cannot  begin  to 
cover  all  of  the  infinite  variety  of  cases 
to  which  they  may  apply  and  that  "[bly 
requiring  regulations  to  be  too  specific, 
[coiuts]  would  be  opening  up  large 
loopholes  allowing  conduct  which 
should  be  regulated  to  escape 
regulation.""^ 

165.  The  Supreme  Court  has  further 
noted  that  the  degree  of  vagueness 
tolerated  by  the  Constitution,  as  well  as 
the  relative  importance  of  fair  notice 
and  fair  enforcement,  depend  in  part  on 
the  nature  of  the  rules  at  issue.""  In 
Hoffman,  for  example,  the  Court  held 
that  in  the  case  of  economic  regulation 
(as  opposed  to  criminal  sanctions),  the 
vagueness  test  must  be  applied  in  a  less 


"»  See  Freeman  United  Coal  Mining  Company  v. 
Federal  Mine  Safety  and  Health  Review 
Commission,  108  F.3d  358,  362  ((DC  Cir.  1997) 
(Freeman). 

"»  See  General  Electric  Co.  v.  EPA,  53  F.3d  1324. 
1329-30  (DC  Cir.  1995)  (holding  that  the  ^eocy's 
interpretation  of  its  rules  was  "so  far  from  a 
reasonable  person's  imderstanding  ot  the 
regulations  that  [the  regulations]  could  not  have 
fairly  informed  GE  of  the  agency's  perspective."). 

'<"  See  Freeman,  108  F.3d  at  362.  See  also 
Faultless  Division,  Bliss  S-  Laughlin  Industries,  Inc. 
V.  Secretary  of  Labor,  674  F.2d  1 177, 1 185  (7th  Cir. 
1982)  ("(TIhe  regulations  will  pass  constitutional 
muster  even  though  they  are  not  drafted  with  the 
utmost  precision;  all  that  due  process  requires  is  a 
fair  and  reasonable  warning."). 

"»  See  Groyned  v.  aty  ofRockford.  408  U.S.  104, 
110  (1971)  (holding  that  an  anti-noise  ordinance 
was  not  vague  where  the  words  of  the  ordinance 
"are  marked  by  flexibility  and  reasonable  breadth, 
rather  than  meticulous  specificity."). 

"»  See  Ray  Evers  Welding  Co.  v.  OSHRC,  625 
F.2d  726,  730  (6th  Cir.  1980). 

""See  Village  of  Hoffman  Estates,  et  al.  v.  The 
Flipside,  Hoffman  Estates,  Inc.,  455  U.S.  489, 498 
(1981)  (Hoffinan). 
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strict  manner  because,  among  other 
things,  "the  regulated  enterprise  may 
have  the  ability  to  clarify  the  meaning 
of  the  regulation  by  its  own  inquiry,  or 
by  resort  to  an  administrative 
process."  "' 

166.  Applying  these  standards  here, 
we  find  diat  our  Market  Behavior  Rules 
satisfy  the  requirement  of  due  process. 
Market  Behavior  Rule  1,  for  example, 
gives  sellers  "ascertainable  certainty" 
that  in  operating  and  scheduling  their 
generation  facilities,  undertaking 

•  maintenance,  declaring  outages,  and 
committing  or  otherwise  bidding 
supply,  they  must  do  so  in  a  manner 
that  "complies  with  the  Commission- 
approved  rules  and  regulations  of  the 
applicable  power  market."  There  can  be 
no  reasonable  uncertainty,  in  this 
regard,  as  to  what  these  broadly- 
practiced,  generally-imderstood 
activities  encompass  in  the  wholesale 
electric  utility  industry  [i.e.,  operating 
facilities,  scheduling,  undertaking 
maintenance,  declaring  outages,  and 
bidding  supplies).  Nor  can  there  be  any 
reasonable  doubt  as  to  the  "rules  and 

regulations"  to  which  the  rule 
applies.^  12 

167.  Similarly,  we  cannot  agree  that 
the  prohibitions  against  market 
manipulation,  as  set  forth  in  Market 
Behavior  Rule  2,  are  imclear  in  their 
requirement.  It  should  be  noted,  in  this 
regard,  that  our  requirement  that  seller's 
actions  or  transactions  have  a 
"legitimate  business  purpose"  is 
intended  to  give  sellers  an  opportunity 
to  explain  their  actions,  while  still 
safeguarding  market  participants  against 
market  manipulation  for  which  there 
canl}e  no  legitimate  business  purpose 
attached.  Sellers  will  not  be  required  to 
guess  at  the  meaning  of  this  term,  as 
applied,  then,  because  the  term  can  only 
have  meaning  with  specific  reference  to 
a  seller's  own  business  practices  and 
motives,  i.e.,  if  the  seller  has  a  legitimate 
business  purpose  for  its  actions  or 
transactions,  it  cannot  be  sanctioned 
imder  this  rule. 

168.  Moreover,  as  fully  discussed  in 
the  Jime  26  Order  and  reiterated  above, 
there  is  an  important  justification 
underlying  our  prohibition  against 
market  manipulation.  We  must  be  able 


'"  M.  See  also  Texas  Eastern  Products  Pipeline 
Co.  V.  OSHBC,  827  F.2d  46,  50  (7th  Or.  1987) 
("Tsxas "Eastern,  as  a  major  pipeline  company,  in 
which  trenching  and  excavation  are  a  part  of  its 
routine,  had  ample  opportunity  to  know  of  the 
earlier  interpretation,  should  have  been  able  to  see 
the  sense  of  the  regulations  on  their  face,  and  if  still 
in  doubt  Texas  Eastern  should  have  taken  the  safer 
position  both  for  its  employees  and  for  itself."). 

"^  In  bet,  as  discussed  above,  we  are  adopting 
the  clarification  that  the  rules  and  regulations  to 
which  this  rule  refers  are  limited  to  "Commission- 
approved"  rules  and  regulations. 


to  prot  hA  market  participants  against 
abuses  whose  precise  form  and  nature 
cannot  be  envisioned  tod&y.  As  we  have 
previoi  isly  stated,  in  establishing  these 
rules,  we  have  worked  to  strike  a 
necessary  balance.  We  have  attempted 
to  set  fi  trth  with  sufficient  specificity 
the  cla  s  of  behaviors  we  intend  to 
prohib  t  and  to  do  so  in  a  manner  that 
will  in|orm  market-based  rate  sellers  of 
the  type  of  activities  that  are  consistent 
with  ju  3t  and  reasonable  rates.  At  the 
same  ti  \ne,  we  have  also  attempted  to 
mainta  n  oui  ability  to  address 
particu  ar  activities  and  situations  that 
cannot  be  envisioned  today.  Our  Market 
Behavi  )r  Rules,  we  have  said,  are 
design)  d  to  codify  our  requirements  and 
providi  I  a  regulatory  vehicle  for  their 
enforce  ment  going  forward. 

169.  The  Commission  would  not  be 
able  to  [ulfiU  its  statutory 
responi  abilities,  however,  if  it 
establi!  hed  rules  addressing  future 
activiti  js  based  only  on  the  specificity 
of  the  I  ast.  While  we  have  provided 
clarity  md  specificity,  where  possible, 
with  re  »pect  to  our  experience  with  past 
market  conduct,  we  must  also  establish 
general  rules  to  prohibit  a  class  of 
behavii  ir  going  forward  if  we  are  to 
adequa  ely  protect  customers  to  ensure 
that  rat  ss  are  the  product  of  competitive 
forces  ( md  thus  are  just  and 
reasons  ble).  Thus,  our  Market  Behavior 
Rules  h  ave  been  designed  to  meet  these 
twin  ot  jectives — to  be  specific  in  order 
to  infoi  m  sellers  as  to  the  type  of 
behavij  r  that  is  prohibited  today,  while 
contain  ing  enough  breadth  and 
flexibil  ty  to  address  new  and 
imantic  ipated  activities,  as  they  may 
arise  in  the  future. 

170.  n  sum,  we  believe  oiu-  Market 
Behavii  tr  Rules,  as  modified,  explained 
and  ap]  iroved  herein,  put  sellers  and  all 
market  (participants  on  fair  notice 
regarding  the  conduct  we  seek  to 
encourtkge  and  the  conduct  we  seek  to 
prohibit.  Stripped  to  their  essentials, 
these  giiidelines  amount  to  the 
following:  (i)  Act  consistently  within 
the  Coi  miission's  established  rules;  (ii) 
do  not  manipulate  or  attempt  to 
maniptilate  power  markets;  (iii)  be 
honest  bnd  forthright  with  the 
Commi  ssion  and  the  institutions  it  has 
establi!  hed  to  implement  open-access 
transmission  and  entities  publishing 
indicesl  for  the  purpose  of  price 
transpa  rency;  and  (iv)  retain  associated 
records  Viewed  in  this  context,  there 
can  be  lo  reasonable  uncertainty  over 
the  un<  erlying  objectives  embodied  in 
our  mil  s  or  their  requirements  going 
forwan  . 

171.  *Jonetheless,  we  are  committed 
to  mak  ag  our  Market  Behavior  Rules  as 
specific  as  they  possibly  can  be  and 


thus,  as  discussed  above,  we  are 
adopting  a  nimiber  of  the  revisions 
proposed  by  commenters  in  order  to 
better  focus  and  fine-tune  the  scope  and 
application  of  our  rules. 

172.  With  respect  to  Market  Behavior 
Rule  2,  we  have  clarified  that  the  rule 
applies  to  actions  without  a  legitimate 
business  piirpose  which  are  undertaken 
for  the  purpose  of  manipulation  of 
wholesale  power  markets  or  prices  and 
that  actions  which  are  explicitly 
contemplated  in  Commission  approved 
processes  such  as  virtual  load  or  supply 
bidding  are  not  considered 
manipulation.  * '  ^  vVe  have  further 
explained  that  implementing  Market 
Behavior  Rule  2,  we  will  consider  all  of 
the  relevant  facts  and  circumstances 
surroimding  the  particular  transaction 
in  question  to  determine  whether  the 
market-based  rates  sellers  actions  were 
without  a  legitimate  business  purpose 
but  rather  tadken  to  impact  the 
competitive  market  in  a  manner 
inconsistent  with  just  and  reasonable 
rates.  We  recognize  that  our  standard  is 
necessarily  non-specific  with  respect  to 
the  particular  activities  it  prohibits  but 
believe  that  our  explanation  of  its 
meaning  and  associated  enforcement 
philosophy  accompanying  the  rule 
make  clear  that  we  are  acting  to  prohibit 
actions  which  create  or  are  designed  to 
create  artificial  prices  which  would  not 
have  existed  in  a  competitive  marketTjut 
for  the  manipulative  acts.  We  have 
provided  specific  examples  of  such  acts 
in  Market  Behavior  Rule  2(a)  through 
2(d). 11*  As  explained  above,  we  expect 
our  administration  of  this  rule  will 
provide^  vehicle  to  highlight  specific 
prohibited  activities  on  a  case-by-case 
basis. 

173.  We  have  also  revised  the 
language  of  Market  Behavior  Rules  3 
and  4  to  assure  that  inadvertent  factual 
errors  in  commimications  will  not  be 
sanctionable  under  our  rules  and,  with 
respect  to  Market  Behavior  Rule  3,  that 
only  the  Commission  and  entities  relied 
upon  by  the  Commission  to  implement 
open  access  transmission  are  the  entities 
triggering  seller's  factual  reporting 
obligations.  We  have  also  revised 
Market  Behavior  Rule  5  to  make  clear 
that  we  are  not  requiring  "cost-based" 
or  other  data  but  rather  the  data  upon 
which  the  seller  based  its  market-based 


■ "  Statutes  such  as  section  10(b)  of  the  Securities 
and  Exchange  Act  of  1937. 15  U.S.C.  78)  (2000), 
prohibit  the  usage  of  any  "manipulative  or 
deceptive  device  or  contriinnce"  in  connection 
with  the  sale  of  securities.  Courts  have  recognized 
that  specific  examples  of  such  prohibited  activities 
would  emerge  over  time  while  mariiet  participants 
understood  that  "market  manipulation"  related  to 
certain  types  of  practices. 

'  '*  As  noted  above,  we  have  also  deleted 
proposed  Market  Behavior  Rule  2(e). 


charges  to  its  buyer  and  upon  which  it 
reported  its  transactions  to  index 
publishers. 

174.  In  sum,  we  have  carefully 
considered  our  proposal  and  the 
comments  we  have  received  in  light  of 
our  obligation  to  assure  that  wholesale 
power  rates  are  just  and  reasonable  and 
that  sellers  subject  to  our  regiilation  are 
fairly  apprised  of  their  obligations  as 
participants  in  a  competitive  power 
market  subject  to  Commission  oversight. 
We  believe  the  rules  we  are  establishing 
herein  will  allow  us  to  assure  just  and 
reasonable  rates  and  provide  an 
adequate  basis  for  sellers  to  understand 
our  expectations  of  them. 

0.  RTO/ISO  Coordination  Issues 

1.  Commission  Proposal 

175.  In  the  June  26  Order,  we  noted 
that  the  Market  Behavior  Rules  we  were 
proposing  would  apply  to  any  market- 
based  rate  sale,  whether  in  the  bilateral 
market  or  in  an  organized  market,  i.e., 
in  the  bid-based  markets  administered 
by  RTOs  or  by  an  ISO.  We  stated  that 
these  Market  Behavior  Rules  were 
intended  to  complement  any  RTO  or 
ISO  tariff  conditions  and  market  rules 
that  may  apply  to  sellers  in  these 
markets.""' 

2.  Comments 

~   1 76.  Coramenters  disagree  over 
whether  and  to  what  extent  the 
Commission's  Market  Behavior  Rules 
should  be  applied  in  organized  markets. 
Some  argue  that  in  these  markets,  the 
Market  Behavior  Rules  should  not 
apply. lie  The  New  York  ISO,  the  New 
York  Commission,  and  ELCON  seek 
clarification,  in  this  regard,  that  when  a 
generator  unit  operates  and  bids  within 
the  automated  mitigation  procedure 
(AMP)  thresholds  established  by  the 
New  York  ISO,  such  behavior  will  not 
be  treated  as  a  violation  of  any  Market 
Behavior  Rule. 

177.  Others  assert  that  the 
Commission's  Market  Behavior  Rules 
should  play  a  vital  role  in  the  organized 
markets.  Central  Maine,  et  ai,  for 
example,  point  out  that  market  power 
problems  have  continued  to  plague  the 
LMP  markets,  notwithstanding  the 
oversight  and  intervention  of  market 
monitors. 

178.  EEI  asserts  that  market 
participants  should  not  be  left  with 
conflicting  sets  of  rules  and  no  guidance 
as  to  which  applies  or  which  takes 
precedence  over  the  other.  EEI 
reconmiends  that  where  there  is  an 
inconsistency  between  the  Market 
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Behavior  Rules  and  an  RTO  or  ISO  tariff 
provision  approved  by  the  Commission, 
the  Market  Behavior  Rule  should  be 
treated  as  subordinate.  This  is 
appropriate,  EEI  argues,  because  the 
RTO  or  ISO  tariff  provision,  in  this 
instance,  will  be  the  product  of  a 
regional  stakeholder  process  specifically 
suited  to  meeting  regional  energy 
market  needs. 

179.  EPSA,  et  ai,  on  the  other  hand, 
argue  that  while  regional  differences 
may  be  appropriate  on  various  discrete 
matters,  many  of  the  Market  Behavior 
Rules  address  generic  issues  and  should 
be  applied  uniformly  across  all  markets. 

3.  Commission  Finding 

180.  In  our  discussion  of  Market 
Behavior  Rule  1 ,  above,  we  clarified  that 
absent  inclusion  in  a  broader 
manipulative  scheme  addressed  in 
Market  Behavior  Rule  2,  compliance 
with  the  Commission-approved  rules 
and  regulations  of  an  applicable  power 
market,  such  as  an  ISO/RTO  market, 
will  serve  as  compliance  with  our 
behavioral  rules.  ■  i  ^  However,  in  order 
to  provide  as  much  clarity  as  possible  to 
market  participants  and  market 
monitoring  units  (MMUs),  we  will  also 
provide  guidance  concerning  how  we 
expect  both  these  Market  Behavior 
Rules  and  ISO/RTO  rules  to  be  applied 
and  enforced  by  the  Commission  and 
MMUs. 

181.  As  stated  in  our  order  issued  in 
Docket  No.  RT03-1-000 
(Communications  with  Commission- 
Approved  Market  Monitors),  MMUs 
may  be  viewed  as  the  "functional 
equivalent"  of  the  Commission's  staff 
and,  for  example,  are  not  typically 
subject  to  our  ex  parte  rules  in 
communicating  with  the  Commission  or 
Commission  Staff.n^  In  this  regard,  in 
ISO/RTO  tariffs,  we  have  approved 
certain  limited  authority  to  MMUs  to 
enforce  tariffs  and  implement  sanctions 
for  a  market  participant's  failure  to 
comply  with  tariff  requirements,  n**  In 
each  case,  the  determination  of  a  tariff 
violation  and  the  sanctions  imposed 
may  be  appealed  to  the  Commission. 

182.  We  believe  it  is  appropriate  to 
authorize  MMUs  to  enforce  certain  ISO/ 
RTO  tariff  matters  if  those  matters  are: 
(i)  Expressly  set  forth  in  the  tariff:  (ii) 
involve  objectively-identifiable 
behavior;  and  (iii)  do  not  subject  the 
seller  to  sanctions  or  other 
consequences  other  than  those  expressly 


approved  by  the  Commission  and  set 
forth  in  the  tariff,  "o  Beyond  this 
defined  MMU  authority,  sellers' 
behavior  will  be  subject  to  direct 
Commission  enforcement  in  the  first 
instance,  regardless  of  whether  the 
behavior  occvirs  in  ISO/RTO 
administered  markets  or  bilateral 
markets.  Market-based  rate  authority  has 
been  granted  to  sellers  not  only  based 
on  a  finding  of  lack,  or  mitigation,  of 
market  power,  but  also  with  the 
expectation  that  such  seller  will  not  act 
in  an  anti-competitive  manner.  Through 
our  administration  of  these  rules,  the 
Commission  can  assure  that  anti- 
competitive behavior  is  not 
countenanced  and  that  rates  remain  just 
and  reasonable. 

183.  While  MMUs  may  take  actions  as 
authorized  by  the  ISO/RTO  tariff,  the 
Commission  retains  its  responsibility  to 
oversee  tariff  compliance  on  the  part  of 
any  market-based  rate  seller.  For 
example,  a  repeated  pattern  of  tariff 
violations  across  several  markets  could 
lead  the  Commission  to  consider 
revoking  a  seller's  market-based  rate 
authorization.  Further,  except  to  the 
extent  that  enforcement  authority  has 
explicitlv  been  authorized  for  an  MMU 
in  an  ISO/RTO  tariff,  these  behavioral 
rules  will  apply  and  be  administered  by 
the  Commission. 

184.  The  roles  of  the  MMUs  and  the 
Commission  will  require  the 
Commission  staff  and  the  MMUs  to 
continue  to  forge  a  close  working 
relationship.  This  process  has  been 
underway  for  some  time.  Commission 
Staff  is  coordinating  data  collection  and 
reporting  functions  with  MMUs, 
including  developing  appropriate 
triggers  for  referring  compliance  issues 
to  the  Commission.  We  expect  an  MMU 
to  maintain  an  on-going  dialogue  with 
our  staff  so  that  we  are  apprised  at  all 
times  of  the  status  of  the  markets  and 
activities  of  market  participaiits.  If  an 
MMU  becomes  aware  of  activities  of  a 
market  participant  that  appear  to  violate 
that  market  participant's  market-based 
rate  tariff  condition  or  other 
requirement  that  has  not  been  assigned 
to  the  MMU  for  enforcement  in  the  first 
instance,  the  MMU  is  expected  to  bring 
the  matter  to  the  attention  of  the 
Commission  staff.i^i 


"=  See  June  26  Order,  103  FERC  "I  61.349  at  P8. 
' "*  See  Comments  of  AES  at  5:  Comments  of 
Exelon  at  5. 


""See  supra.  Section  A. 

"■See,  Communications  with  Commission- 
Approved  Market  Monitors,  102  FERC  1  61.041 
(MMU  Communications  Order),  order  denving 
rehg,  103  FERC  1  61.151  (2003). 

'  '^  See  e.g.,  New  York  Independent  System 
Operator.  Inc.,  96  FERC  1  61.249  (2001). 


i^"  With  r«spect  to  such  matters,  we  will  rely  on 
the  MMUs  to  identify  and  take  action  with  respect 
to  a  specific  behavior  covered  in  the  tariff,  subject 
to  later  appeal  to  the  Conmiission.  If  the  MMU  does 
not  take  action  in  such  a  case,  the  seller,  absent  an 
appeal  to  the  Commission,  will  not  be  exposed  to 
subsequent  Commission  enforcement  actions 
regarding  behavior  found  acceptable  by  the  MMU. 

'■"We  have  stated  that  the  MMUs  "serv-e  an 
important  practical  and  unique  function  as  the 
Commission's  'eyes  and  ears'  in  the  marketplace, 

Continued 
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185.  Therefore,  the  behavioral  rules 
adopted  by  the  Commission  for  market- 
based  rates  sellers  Will  apply  to  all 
markets.  To  the  degree  these  rules 
overlap  with  a  clearly  stated  tariff 
provision  for  which  the  Commission  has 
assigned  the  first-line  enforcement 
authority  with  associated  sanctions  to  a 
MMU  subject  to  appeal  to  the 
Commission,  we  will  defer  in  the  first 
instance  to  the  MMU,  subject  to  possible 
review.  The  Commission  will 
exclusively  undertake  consideration  of 
all  other  asserted  violations  of  these 
rules.  The  Commission  staff  and  the 
MMUs  will  work  together  to  act  to 
comprehensively  assure  that  the  overall 
competitiveness  of  jurisdictional 
electricity  markets  is  maintained. 

186.  In  addition,  as  discussed  in  our 
consideration  of  Market  Behavior  Rule 


1,  absei  it  a  situation  in  which  an  activity 
is  part  of  a  broader  manipulative 
schemq  prohibited  by  Market  Behavior 
Rule  2,|a  compliance  with  Commission- 
approved  ISO  and  RTO  rules  (such  as 
bidding  consistent  with  the  AMP 
process  in  the  New  York  ISO)  will  be 
deemec  in  compliance  with  these 
market  aehavior  rules. 


P.  Adrain 

1.  Infor  nation 

As ; 


187. 
Behavior 
require 
sellers, 
report 


Data  collection 


FERC-516 

(Reporting)  

(Recordkeeping) 


Totals 


Total  aimud  hours  for  Collection 
(reporting  +  recordkeeping)  =  8,208. 

189.  Information  Collection  Costs: 
The  Commission  seeks  comments  on  the 
cost  to  comply  with  these  requirements. 
It  has  projected  the  average  annualized 
cost  of  all  respondents  to  be:  $252,720 
(3,888  @  $65.00  per  hour,  for  reporting) 
+  $2,000,160  (4,320  hours  @  $31.00  per 
hour  -»-  $1,866,240  maintenance/ storage/ 
recordkeeping)  =  $2,252,880. 

190.  OMB's  regulations  require-it  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  Commission  is  submitting  a  copy  of 
this  order  to  OMB. 

Title:  Electric  Rate  Schedule  Filings. 
Action:  Proposed  Collection. 
OMB  Control  No:  1902-0096. 
Respondents;  Businesses  or  other  for 
profit. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  Information:  The  Market 
Behavior  Rul^  approved  herein  will 
revise  market-based  rate  sellers'  tariffs 
and  authorizations  and  are  intended  to 
ensure  that  rates  and  terms  of  service 
offered  by  marke^based  rate  sellers 
remain  just  and  reasonable. 


istrative  Findings  and  Notices 
Collection  Statement 


noted  above,  the  Market 
Rules  approved  herein  will 
jurisdictional  market-based  rate 
to  the  extent  they  engage  in 
of  transactions  to  publishers  of 
electric  ty  or  natural  gas  price  indices, 
to  prov  de  accurate  and  factual 
information  and  not  submit  false  or 


misleading  infonnation  or  omit  material 
information  to  any  such  publisher. '  22  jn 
addition,  these  Market  Behavior  Rules 
will  require  market-based  rate  sellers  to 
retain  certain  records  for  a  minimal 
period  of  three  years,  as  required  by 
Market  Behavior  Rule  S."' 

188.  Given  these  requirements,  the 
collection  of  infonnation  set  forth  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.^24 
OMB's  regulations  require  OMB  to 
approve  certain  infonnation  collection 
requirements  imposed  by  agency 
rule. 1^5  The  Commission  identifies  the 
information  provided  for  under  this 
order  as  FER0516,  Electric  Rate 
Schedule  Filings. 


Number  of 
respondents 


864 
864 


Numt)er  of 
responses 


Hours  per  total 


1.5  3 
5.0 


6.5 


Total  annual 
hours 


3,888 
4,320 


8,208 


Inten  \al  review:  The  Commission  has 
review*  d  the  requirements  pertaining  to 
Market  Pehavior  Rules  4  and  5  and  has 
determined  that  these  tariff  conditions 
are  necissary  to  ensure  just  and 
reasonable  rates.  These  tariff 
requirements,  moreover,  conform  to  the 
Commi|sion's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  electric  v 
utility  mdustry.  The  Commission  has 
assured!  itself,  by  means  of  internal 
review, jthat  there  is  specific,  objective 
supporlj  for  the  burden  estimates 
associated  with  the^  information/data 
retenticii  requirements. 

191.  Interested  persons  may  obtain 
information  on  the  information 
requirejnents  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  [Attention: 
MichaerMiller,  Office  of  the  Executive 
Directot,  Phone  (202)502-8415,  fax: 
(202)273-0873,  e-mail: 
inichaei.i7u77er@/erc.gov.] 

192.  For  submitting  comments 
concerning  the  collection  of  information 
and  the  associated  biu'den  estimates. 


please  send  your  comments  to  the 
contact  listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  [Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Conunission,  phone: 
(202)395-7856,  fax:  (202)395-7285.) 

2.  Environmental  Analysis 

193.  The  Commission  is  required  to 
prepare  an  Enviroimiental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
si^ificant  adverse  effect  on  the  human 
environment.  ^26  fiie  Commission  has 

categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  himian 
environment.  127 

The  actions  proposed  to  be  taken  here 
fall  within  categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 
are  clacifying,  corrective,  or  procedural, 
for  information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities,  ^^a 
Therefore,  an  environmental  assessment 


and  are  chained  with  rsporting  back  to  the 
Conunission  any  problems  and  anomalies  which 
they  encounter  so  that  the  Commission  may  take 
appropriate  action  under  the  Federal  Power  Act." 
See  IAM\J  Communications  Order,  102  FERC  at 
61,091.  In  other  words,  the  most  important  function 
an  MMU  performs  is  to  provide  feedback  to  the 
Commission  in  order  for  the  Commission  to  take 


substantive  action  in  accord  with  the  statute.  As  we 
have  statod,  MMUs  "are  practically  an  extension,  or 
a  surrogalp  for,  the  Commission's  own  monitoring 
and  investigative  staff."  Id. 

^2-  See  Appendix  A  at  Market  Behavior  Rule  4. 

"3  Id.  a  Market  Behavior  Rule  5. 

'"44  I  S.C.  3507(d)  (2000). 

'"  5  CFR  1320.12  (2003).  - 


>2»  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  PR  47897 
(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1 30,783  (1987). 

'"  18  CFR  380.4  (2003). 

"o/d.  at  §§  380.4(a)(2)(ii),  380.4(a)(5),  and 
3B0.4(a)(27). 
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is  unnecessary  and  has  not  been 
prepared  in  connection  with  this  order. 

3.  Regulatory  Flexibility  Act 
Certification 

194.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)i29  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect."" 

195.  The  Commission  does  not 
believe  that  the  Market  Behavior  Rules 
approved  herein  would  have  such  an 
impact  on  small  entities.  Most  of  the 
sellers  required  to  comply  with  the 
proposed  regulations  would  be  entities 
who  do  not  meet  the  RFA's  definition  of 
a  small  entity  whether  or  not  they  are 
under  the  Commission's  jurisdiction. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

4.  Document  Availability 

196.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportimity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page 
[http://www.ferc.gov)  and  in  FERC's 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m.  to  5  p.m. 
Eastern  time)  at  888  First  Street,  NE., 
Room  2A,  Washington  DC  20426. 

197.  From  FERC's  Home  page  on  the 
Internet,  this  information  is  available  in 
the  eLibrary.  The  full  text  of  this 
document  is  available  on  eLibrary  in 
PDF  and  Microsoft  Word  format  for 
viewing,  printing,  and/or  downloading. 
To  access  this  docmnent  in  eLibrary, 
type  the  docket  number  excluding  the 
last  three  digits  of  this  dociunent  in  the 
docket  number  field. 

198.  User  assistance  is  available  for 
eLibrary  and  the  FERC's  Web  site  dvu-ing 
normal  business  hours  by  contacting 
FERC  Online  Support  at 
FERCOnlineSupport®ferc.gov  or  toll 
free  at  (866)292-3676  or  for  TTY, 
contact  (202)502-8659. 

5.  Effective  Date  and  Congressional 
Notification 

199.  The  Commission  has  determined 
that  the  Market  Behavior  Rules 
approved  in  this  order  do  not  constitute 
a  "major  rule"  as  defined  in  section  351 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  The 


"9  5  U.S.C.  601-612  (2000). 
"0  Id.  at  section  605(b). 


provisions  of  5  U.S.C.  801  regarding 
Congressional  review  of  Final  Rules, 
therefore,  do  not  apply  to  this  order. 

Q.  Mirant  Corp.  v.  FERC 

200.  On  September  12,  2003,  the 
Bankruptcy  Coiul  for  the  Northern 
District  of  Texas  issued  a  "Temporary 
Restraining  Order  Against  the  Federal 
Energy  Regulatory  Commission"  (TRO) 
in  In  re  Mirant  Corp.  [Mirant  v.  FERQ, 
Adversary  Proceeding  No.  03-4355, 
which  enjoins  the  Commission  "fix)m 
taking  any  action,  directly  or  indirectly, 
to  require  or  coerce  the  [Mirant]  Debtors 
to  abide  by  the  terms  of  any  Wholesale 
Contract  [to  which  a  Mirant  Debtor  is  a 
party]  which  Debtors  are  substantially 
performing  or  which  Debtors  are  not 
performing  pursuant  to  an  order  of  the 
Court  unless  FERC  shall  have  provided 
the  Debtors  with  ten  (10)  days'  written 
notice  setting  forth  in  detail  the  action 
which  FERC  seeks  to  take  with  respect 
to  any  Wholesale  Contract  which  is  the 
subject  of  this  paragraph." 

201.  Should  the  TRO  be  converted 
into  a  preliminary  injunction,  an  action 
that  the  Commission  opposes,  the 
Commission  will  appeal  that  order. 
Despite  the  Commission's  disagreement 
vdth  the  vahdity  of  the  TRO  and  its 
expectation  that  the  TRO  (or  a 
preliminary  injunction)  will  be  vacated 
on  appeal,  the  Commission  must 
comply  with  it  until  vacated.  The  TRO 
requires  ten  days'  wrritten  notice  before 
the  Commission  takes  a  proscribed 
action  with  respect  to  a  covered  <Mirant 
Wholesale  Contract.  Accordingly,  to  the 
extent  that  this  order  requires  Mirant  to 
act  in  a  manner  proscribed  by  the  TRO, 
the  order  will  provide  written  notice  to 
Mirant  of  the  action  that  the 
Commission  will  take  with  respect  to  a 
covered  Mirant  Wholesale  Contract. 

The  Commission  Orders 

(A).The  Market  Behavior  Rules  set 
forth  in  Appendix  A  to  this  order  are 
hereby  adopted,  as  discussed  in  the 
body  of  this  order,  to  become  effective 
30  days  from  the  date  of  issuance  of  this 
order. 

(B)  In  compliance  with  this  order, 
market-based  rate  sellers  are  hereby 
directed  to  include  the  Market  Behavior 
Rules,  as  approved  herein,  at  such  time 
as  they  file  any  amendment  to  their 
market-based  rates  tariff  or  (if  earlier)  at 
such  time  as  they  seek  continued 
authorization  to  sell  at  market-based 
rates  [e.g.,  in  their  three-year  update 
filings).  Notwithstanding  this  time 
allowance,  as  applicable  to  sellers' 
compliance  filings,  the  effective  date  for 
the  tariff  revisions  approved  herein 
shall  be  the  effective  date,  as  specified 
in  ordering  paragraph  A,  above. 


(C)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Raster. 

(D)  Southern's  request  for  rehearing  of 
the  June  26  Order  is  hereby  dismissed, 
as  discussed  in  the  body  of  this  order. 

(E)  The  entities  listed  in  Appendix  C 
to  this  order  shall  be  treated  as  parties 
to  this  proceeding. 

By  the  Commission.  Commissioners 
Massey  and  Brownell  concurring  with 
separate  statements  attached. 

Linda  Nfitry, 

Acting  Secretary. 

Appendix  A— Market  Behavior  Rules 

As  a  condition  of  inarket-based  rate 
authority,  [Company  Name]  (hereafter.  Seller) 
will  comply  with  the  following  Market 
Behavior  Rules: 

1.  Unit  Operation:  Seller  will  operate  and 
schedule  generating  facilities,  undertake 
maintenance,  declare  outages,  and  commit  or 
otherwise  bid  supply  in  a  manner  that 
complies  with  the  Commission-approved 
rules  and  regulations  of  the  applicable  power 
market.  Compliance  with  this  Market 
Behavior  Rule  1  does  not  require  Seller  to  bid 
or  supply  electric  energy  or  other  electricity 
products  unless  such  requirement  is  a  part  of 
a  separate  Conunission-approved  tariff  or 
requirement  applicable  to  Seller. 

2.  Market  Manipulation:  Actions  or 
transactions  that  are  without  a  legitimate 
business  purpose  and  that  are  intended  to  or 
foreseeably  could  manipulate  market  prices, 
market  conditions,  or  market  rules  for 
electric  energy  or  electricity  products  are 
prohibited.  Actions  or  transactions 
undertaken  by  Seller  that  are  explicitly 
contemplated  in  Commission-approved  rules 
and  regulations  of  an  applicable  power 
market  (such  as  virtual  supply  or  load 
bidding)  or  taken  at  the  direction  of  an  ISO 
or  RTO  are  not  in  violation  of  this  Market 
Behavior  Rule.  Prohibited  actions  and 
transactions  include,  but  are  not  limited  to: 

a.  Pre-arranged  offsetting  trades  of  the  same 
product  among  the  same  parties,  which 
involve  no  economic  risk  and  no  net  change 
in  beneficial  ownership  (sometimes  called 
"wash  trades"); 

b.  Transactions  predicated  on  submitting 
false  information  to  transmission  providers 
or  other  entities  responsible  for  operation  of 
the  transmission  grid  (such  as  inaccurate 
load  or  generation  data;  or  scheduling  non- 
firm  service  or  products  sold  as  firm),  unless 
Seller  exercised  due  diligence  to  prevent 
such  occurrences; 

c.  Transactions  in  which  an  entity  first 
creates  artificial  congestion  and  then 
purports  to  relieve  such  artificial  congestion 
(unless  Seller  exercised  due  diligence  to 
prevent  such  an  occurrence;  and 

d.  Collusion  with  another  party  for  the 
purpose  of  manipulating  market  prices, 
market  conditions,  or  market  rules  for 
electric  energy  or  electricity  products. 

3.  Communications:  Seller  will  provide 
accurate  and  factual  information  and  not 
submit  false  or  misleading  information,  or 
omit  material  information,  in  any 
communication  with  the  Commission, 
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Commission-approved  market  monitors. 
Commission-approved  regional  transmission 
oiganizatiolis,  or  Commission-approved 
independent  system  operators,  or 
jurisdictional  transmission  providers,  unless- 
Seller  exercised  due  diligence  to  prevent 
such  occurrences. 

4.  Reporting:  To  the  extent  Seller  engages 
in  reporting  of  transactions  to  publishers  of 
electricity  or  natural  gas  price  indices.  Seller 
shall  provide  accurate  and  factual 
information,  and  not  knowingly  submit  false 
or  misleading  information  or  omit  material 
information  to  any  such  publisher,  by 
reporting  its  transactions  in  a  manner 
consistent  with  the  procedures  set  forth  in 
the  Policy  Statement  issued  by  the 
Commission  in  Docket  No.  PLQ3-3  and  any 
clarifications  thereto.  Seller  shall  notify  the 
Commission  within  15  days  of  the  effective 
date  of  this  tariff  provision  of  whether  it 
engages  in  such  reporting  of  its  transactions 
and  update  the  Commission  within  15  days 
of  any  subsequent  change  te  its  transaction 
reporting  status.  In  addition.  Seller  shall 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order. 
-    5.  Record  Retention:  Seller  shall  retain,  for 
a  period  of  three. years,  all  data  and 
information  upon  which  it  billed  the  prices 
it  charged  for  the  electric  energy  or  electric 
energy  products  it  sold  pursuant  to  this  tariff 
or  the  prices  it  reported  for  use  in  price 
indices. 

6.  Related  Tariffs:  Seller  shall  not  violate 
or  collude  with  another  partyln  actions  that 
violate  Seller's  market-based  rate  code  of 
conduct  or  Order  No.  889  standards  oi 
conduct,  as  they  ma;^  be  revised  from  time  to 
time. 

Any  violation  of  these  Market  Behavior 
Rules  will  constitute  a  tariff  violation.  Seller 
will  be  subject  to  disgorgement  of  unjust 
profits  associated  with  the  tariff  violation, 
from  the  date  on  which  the  tariff  violation 
occurred.  Seller  may  also  be  subject  to 
suspension  or  revocation  of  its  authority  to 
sell  at  market-based  rates  or  other  -^ 

appropriate  non-monetary  remedies. 

Appendix  B — Remedies  and  Complaint 
Procedures 

Complaints  alleging  any  violation  of  the 
Commission's  Market  Behavior  Rules  will  be 
subject  to  the  following  remedies  and 
procedures,  in  addition  to  all  other  remedies 
and  procedures,  as  may  be  applicable, 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedure. 

(1)  Any  complaint  seeking  relief  for  a 
violation  of  the  Commission's  Market 
Behavior  Rules  shall  be  made  no  later  than 
90  days  after  the  end  of  the  calendar  quarter 
in  wldch  the  violation  is  alleged  to  have 
occurred. 

(2)  If  a  complainant  can  show  that  it  did 
not  know  and  should  not  have  known  of  the 
behavior  which  forms  the  basis  for  its 
c(«iplaint,  within  the  period  prescribed  by 
these  procedujres,  then  the  90-day  period  will 
be  deemed  to  run  from  the  time  when  the 
complainant  knew  or  should  have  known  of 
the  behavior. 

(3)  Conunission  action  on  a  complaint  not 
meeting  the  filing  deadlines,  as  prescribed  in 
these  pioceduies,  will  be  prospective  only. 


(4)  Th4  applicability  of  the  Commission's 
disgorgenaent  remedy  in  any  complaint 
proceedng  alleging  a  violation  of  the 
Commission's  Market  Behavior  Rules  will  be 
limited  by  requiring  that  any  such  violation 
be  showy  to  have  occurred  on  a  transaction- 
specific  basis. 

(5)  Th4  Commission  will  act  within  90 
days  from  the  date  it  knew  of  an  alleged 
violation  of  its  Market  Behavior  Rules  or 
knew  of  pie  potentially  manipulative 
character  of  em  action  or  transaction. 
Commission  action,  in  this  context,  means  a 
Commission  order  or  the  initiation  of  a 
preliminary  investigation  by  Commission 
Staff  pursuant  to  18  CFR  Section  lb.  If  the 
Commisiion  doesnot  act  within  this  time 
period,  ue  seller  will  not  be  exposed  to 
potential  liability  regarding  the  subject  action 
or  transaction.  Knowledge  on  the  part  of  the 
Commission  must  take  the  form  of  a  call  to 
Qur  Hotlme  alleging  inappropriate  behavior, 
communication  with  our  enforcement  Staff. 

Appenmx  C — Entities  Filing  Comments 
and/or  Reply  Comments 

AES  EasI  em  Energy,  L.P. 

Alleghei  y  Energy  Supply  Company,  LLC 

Ameradi  Hess  Corporation 

America  i  National  Power,  Inc.,  PPL  Energy 

Plus,  I LC  and  Sempra  Energy" 
America  i  Public  Power  Association  and 

Transi  lission  Access  Study  Group" 
Bonnevi  le  Power  Administration 
BP  Enerj  y  Company 
Califomi  i  Electricity  Oversight  Board 
Califomi  i  Independent  System  Operator 

Corpoi  ation 
Public  U  ilities  Commission  of  the  State  of 

Califoi  oia 
Canadiai  i  Electricity  Association 
Central  I  laine  Power  Company,  New  York 

State  E  lectric  &  Gas  Corporation  and 

Rochei  ter  Gas  and  Electric  Corporation" " 
Central !  ermont  Public  Service  Corporation, 

El  Pas(  I  Electric  Company,  Southern 

Indian  J  Gas  &  Electric  Company  &  WPS 

Resoui  ces  Corporation 
City  of  S  sattle,  Washington 
Coloradc  Office  of  Consumer  Counsel,  et  al. 
Connect!  cut  Department  of  Public  Utility 

Contrcl 
Cinergy  i  iervices,  Inc. 
Duke  Energy  Corporation 
Dynegy  Power  Marketing,  Inc.,  et  al. 
East  Texas  Cooperatives 
Eastern  Energy,  L.P. 
Edison  Qectric  Institute 
Edison  Mission  Energy 
ELCON,  et  al. 
Electric  Fower  Supply  Association, 

Indepmdent  Energy  Producers  of 

California,  Independent  Power  Producers 

of  New  York,  Inc.  and  the  Western  Power 

Tradii  Forum* 
El  Paso  fflectric  Company 
Entergy  Services,  Inc. 
Exelon  Oorporation 
Federal  trade  Commission 
FPL  Energy,  LLC 
FirstEnei  gy  Service  Company 
InterconI  inental  Exchange,  Inc. 
Intergen  Morth  America,  L.P. 
Louisian  i  Public  Service  Commission 
Merrill  L  yrnch  Capital  Services,  Inc.  (Morgan 

Stanle  '  Capital  Group,  Inc.) 


MidAmerican  Energy  Company 

Mirant  Americas  Energy  Marketing,  L.P.  and 

TransAlta  Energy  Marketing  (U.S.),  Inc.* 
Modesto  Irrigation  District 
Montana  Consumer  Counsel 
Montana  Public  Service  Commission 
National  Association  of  State  Utility 

Consumer  Advocates 
National  Energy  Marketers  Association 
National  Rural  Electric  Cooperative 

Association 
New  England  Conference  of  Public  Utility 

Commissioners 
New  York  Independent  System  Operator 
New  York  State  Public  Service  Commission 
Ni  Source  Inc. 

Northeast  Utilities  Service  Company 
Ontario  Power  Generation  Inc. 
PacificCorp 

Pacific  Gas  and  Electric  Company 
Pinnacle  West  Companies 
PJM  Industrial  Customer  Coalition 
PLATTS 
Powerex  Corp. 
PPL  Montana,  LLC  and  PPL  EnergyPlus, 

LLC** 
Reliant  Energy  Power  Generation,  Inc.  and 

Reliant  Energy  Services,  Inc. 
Sacramento  Utility  District 
Southern  California  Edison  Company 
Southern  Company  Services,  Inc. 
Steel  Producers 
TECO  Energy,  Inc. 
TransCanada  Companies 
Transmission  Dependent  Utility  Systems 
Tucson  Electric  Power  Company 
Williams  Energy  Marketing  &  Trading 

Company 


*  Entities  Filing  Both  Comments  and  Reply 
Comments. 

* 'Entities  Filing  Reply  Comments  Only. 

Massey,  Commissioner,  concurring  in  part: 

The  tariff  conditions  that  the  Commission 
approves  today  send  a  clear  message  to 
market-based  rate  sellers:  don't  lie,  don't 
manipulate  market  conditions,  don't  violate 
market  rules  and  don't  collude  with  others. 
For  sellers  who  choose  to  behave  otherwise, 
the  Commission  now  has  the  tools  to 
sanction  such  bad  behavior  and  we  give 
notice  of  what  some  of  those  sanctions  could 
be.  This  action  should  help  to  restore  the 
faith  in  energy  markets  that  has  been  lost  in 
the  last  few  years. 

There  is  one  aspect  of  today's  order, 
however,  that  I  woidd  have  written 
differently.  I  would  not  limit  the  monetary 
penalty  for  tariff  violations  to  disgorgement 
of  unjust  profits.  Market  manipulation  can 
raise  the  market  prices  paid  by  all  market 
participants  and  collected  by  all  sellers.  In 
such  a  case,  the  appropriate  remedy  may  be 
that  the  manipulating  seller  makes  the 
market  whole.  I  would  prefer  to  not  take  this 
or  any  monetary  remedy  off  of  the  table,  but 
instead  to  allow  the  Commission  the 
flexibility  to  tailor  the  remedy  to  the 
circumstances  of  each  case. 

This  one  concern  with  today's  order 
should  not  be  interpreted,  however,  as 
diminishing  in  any  way  my  enthusiastic 
support  for  this  otherwise  excellent  order.  I 
commend  my  colleagues  for  taking  this 
important  and  much  needed  step.  ^ 


For  these  reasons,  I  concur  in  part  with 
today's  order. 

William  L.  Massey, 
Conunissioner. 

Brownell,  Commissioner,  concurring: 

1.  We  are  adopting  behavioral  rules  for 
market  participants  in  the  electric  and 
natural  gas  markets.  No  one  can  question  the 
good  intention  behind  these  behavioral  rules. 
As  I  have  stated  before,  if  there  are  violations 
of  our  rules,  regulations  or  policies,  we  must 
be  willing  to  punish  and  correct. 
Concurrently,  if  there  is  misconduct  by 
market  participants  that  is  intended  to  be 
anticompetitive,  we  must  have  the  ability  to 
remedy  those  market  abuses. 

2.  Conversely,  when  we  originally 
proposed  behavioral  rules,  I  had  a  number  of 
concerns.  I  was  concerned  that  the  use  of 
vague  terms  would  create  imcertainty  and, 
thereby,  undermine  the  good  intentions  of 
the  rules.  I  feared  that  subsequent 
applications  of  the  proposed  behavior  rules 
to  real  world  actions  could  result  in  overly 
proscriptive  "rules  of  the  road"  that  will 
dampen  business  innovation  and  creative 
market  strategies.  The  net  effect  would  be 
less  competition  and  the  associated  higher 
costs  to  consumers.  I  was  concerned  that  we 
may  be  proposing  a  model  that  simply  does 
not  fit  with  the  larger  lessons  we  have 
learned  in  fostering  competition  over  the  past 
two  decades,  particularly  in  the  gas  market. 

3.  It  is  difficult  to  strike  the  ri^t  balance. 
I  have  carefully  weighed  the  comments  and 
believe  the  revisions  and  clarifications  to  the 
proposed  behavioral  rules  achieve  the 
appropriate  balance.  We  clarify  that  these 
rules  do  not  impose  a  "must  offer" 
requirement.  We  revise  the  definition  of 
manipulation  to  relate  to  actions  that  are 
"intended  to  or  foreseeably  could" 
manipulate  markets.  We  add  the  fxclusion 
that  action  taken  at  the  direction  of  an  RTO 
or  ISO  does  not  constitute  manipulation. 

4.  Commenters  also  challenge  the 
sufficiency  of  the  term  "legitimate  business 
purpose"  in  distinguishing  between 
prohibited  and  non-prohibited  behavior.  We 
clarify  that  transactions  with  economic 
substance,  in  which  a  seller  offers  or 
provides  a'^ervice  to  a  buyer  where  value  is 
exchanged  for  value,  are  not  prohibited 
behavior.  Behavior  driven  by  legitimate  profit 
maximization  or  that  serves  important  market 
functions  is  not  manipulation.  Moreover,  I 
think  it  is  important  to  recognize  that  scarcity 
pricing  js  the  market  response  to  a  supply/ 
demand  imbalance  that  appropriately  signals 
the  need  for  infi-astructure.  For  example,  the 
high  prices  of  2000-2001  that  reflected 
supply/demand  fundamentals  resulted  in  the 
first  new  power  plants  being  constructed  in 
California  in  ten  years;  price  risk  being 
hedged  through  the  use  of  long-term 
contracting;  and  renewed  efforts  to  correct  a 
flawed  market  design. 

5.  We  have  also  adopted  measures  that 
require  accountability.  A  complaint  must  be 
brought  to  the  Commission  within  90  days 
after  the  calendar  quarter  that  the 
manipulative  action  was  alleged  to  have 
occurred.  The  90-day  time  limit  strikes  an 
appropriate  balance  between  providing 
sufficient  opportunity  to  detect  violations 
and  the  market's  need  for  finality.  The  Order 
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also  places  a  similar  time  limit  on 
Commission  action.  As  a  matter  of 
prosecutorial  policy,  the  Conmiission  will 
only  initiate  a  proceeding  or  investigation 
within  90  days  from  when  we  obtained 
notice  of  a  potential  violation  through  either 
a  hotline  call;  conversations  with  our 
enforcement  staff;  or  notification  fivm  a 
market  monitor. 

6.  While  these  rules  are  designed  to 
provide  adequate  opportimity  to  detect,  and 
the  Commission  to  remedy,  market  abuses 
and  are  clearly  defined  so  that  they  do  not 
create  uncertainty,  disrupt  competitive 
commodity  markets  or  prove  simply 
ineffective,  competitive  markets  are  dynamic. 
We  need  to  periodically  evaluate  the  impact 
of  these  behavior  rules  on  the  electric  and 
natural  gas  markets.  We  have  directed  our 
Office  of  Market  Oversight  and  Investigation 
to  evaluate  the  effectiveness  and 
consequences  of  these  behavioral  rules  on  an 
annual  basis  and  include  their  analysis  in  the 
State  of  the  Market  Report. 
Nora  Mead  Brownell. 

[FR  Doc.  03-29299  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  Protests, 
Recommendations,  and  Terms  and 
Conditions 

November  17,  2003. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  Nos.:  12475-000  and 
12476-000. 

c.  Date  filed:  October  20,  2003. 

d.  Applicant:  Southern  Nevada  Water 
Authority  (Authority). 

e.  Names  of  Projects:  Sloan  Small 
Conduit  Hydroelectric  Project  and  Sloan 
Las  Vegas  Valley  Water  District 
(LWWD)  Interconnection  Small 
Conduit  Hydroelectric  Project. 

f.  Location:  The  projects  would  be 
located,  respectively,  in  an  existing 
Rate-of-Flow  Control  (ROFC)  station 
upstream  of  the  Sloan  Pumping  Plant, 
and  in  a  130-K  ROFC  station  that  is 
plaimed  to  be  constructed  downstream, 
on  the  outlet  side  of  the  Sloan  Piunping 
Plant,  in  eastern  Las  Vegas,  Clark 
Coimty.  Nevada.  The  Authority's  water 
is  diverted  from  the  Colorado  River  via 
Lake  Mead. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791a-  825r. 

h.  Applicant  Contact:  Mr.  Rodney  J. 
Clark,  Southern  Nevada  Water 


Authority,  1900  East  Flamingo  Road, 
Stiite  170,  Las  Vegas,  NV  89119,  (702) 
862-3428. 

i.  FERC  Contact:  James  Himter,  (202) 
502-6086. 

j.  Status  of  Environmental  Analysis: 
The  applications  are  ready  for 
environmental  analysis  at  this  time,  and 
the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

k.  Deadline  for  filing  responsive 
documents:  The  Commission  directs, 
pursuant  to  Section  4.34(b)  of  the 
Regulations  (see  Order  No.  533  issued 
May  8, 1991,  56  FR  23108,  May  20. 
1991)  that  all  comments,  motions  to 
intervene,  protests,  recommendations, 
terms  and  conditions,  and  prescriptions 
concerning  the  applications  be  filed 
with  the  Commission  by  December  17, 
2003.  All  reply  comments  must  be  filed 
with  the  Commission  by  January  2, 
2004. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  ian  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

1.  Description  of  Projects:  The 
proposed  Sloan  Project  would  consist 
of:  (1)  A  generating  unit  with  a  rated 
capacity  of  607  kilowatts  replacing  the 
pressure  dissipating  valve  in  a  54-inch 
pipeline  in  the  ROFC  station,  and  (2)  the 
other  two  pipelines  in  the  station,  to  be 
used  as  bypass  facilities.  The  average 
annual  energy  production  would  be  3.2 
gigawatt  hours.  The  proposed  Sloan 
LWWD  Project  would  consist  of:  (1)  A 
generating  imit  with  a  rated  capacity  of 
600  kilowatts  installed  in  lieu  of  a 
pressure  dissipating  valve  in  one  of  two 
pipelines  in  the  130-K  ROFC  station 
serving  LWWD  Zone  1985,  and  (2)  the 
other  Zone  1985  pipeline  in  the  station, 
to  be  used  as  a  bypass  facility.  The 
average  annual  energy  production 
would  be  1.95  gigawatt  hours.  Power 
produced  by  the  two  projects  would 
help  offset  the  energy  requirements  of 
operating  the  Sloan  Piunping  Plant. 
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m.  The  filings  are  available  for  review 
and  reproduction  at  the  Commission  in 
the  Public  Reference  Room,  Room  2A, 
888  First  Street.  NE.,  Washington,  DC 
20426.  The  filings  may  also  be  viewed 
on  the  web  at  http// www. fere. gov  using 
the  "eLibrary"  hnk.  Enter  the  docket 
number  excluding  the  last  three  digits 
(P-12475  or  P-12476)  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  Copies  are  also 
available  for  review  and  reproduction  at 
the  address  in  item  h.  above. 

n.  Development  Application: — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

o.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  .statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Protests  or  Motions  to  Intervene: 
Anyone  may  sublhit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

q.  All  filings  must  (1)  bear  in  all 
capital  letters  the  tide  "PROTEST", 
"MOTION  TO  INTERVENE",  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 


headinj  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  fce  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nmnbefl  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  th !  requirements  of  18  CFR 
385.20(  1  through  385.2005.  All 
comme  its,  recommendations,  terms  and 
conditii  ms  or  prescriptions  must  set 
forth  th  3\T  evidentiary  basis  and 
otherw  se  comply  with  the  requirements 
of  18  C  Tl  4.34(b).  Agencies  may  obtain 
copies  (  f  the  applications  directiy  from 
the  app  icant.  Ajiy  of  these  documents 
must  hi  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Coifjnission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commi:  ision,  888  First  Street,  NE., 
Washin  ;ton,  DC  20426.  An  additional 
copy  m  ist  be  sent  to  Director,  Division 
of  Hydi  jpower  Administration  and 
Compli  ince.  Office  of  Energy  Projects, 
Federal  Energy  Regulatory  Commission, 
at  the  al  >ove  address.  A  copy  of  any 
protest  3r  motion  to  intervene  must  be 
served  1  ipon  each  representative  of  the 
applica  it  specified  in  the  particular 
applica  ion.  A  copy  of  all  other  filings 
in  refer  mce  to  either  application  must 
be  accoi  npanied  by  proof  of  service  on 
all  persi  ins  listed  in  the  service  list 
prepare  d  by  the  Commission  in  the 
proceec  ing.  in  accordance  with  18  CFR 
4.34(b)  md  385.2010. 


Magalie 

Secretaijr. 
[PR  Doc 
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Energy  Regulatory 


Commlision 

Notice  ( »f  Application  To  Amend  the 
Project  Boundaries  and  Soliciting 
Comm«  nts,  Motions  To  Intervene,  and 
Protest) 

Novemb(rl7,  2003. 

Take  lotice  that  the  following 
hydroel  sctric  application  has  been  filed 
with  th  !  Commission  and  is  available 
for  pub  ic  inspection. 

a.  Tyi  >e  of  Application:  Amendment 
of  licen  le  to  change  project  boimdary. 

b.  Pre  ject  No.:  2674-014. 

c.  Dai  e  Filed:  October  21,  2003, 
suppler  lent  filed  November  12,  2003. 

d.  Ap  olicant:  Green  Mountain  Power 
Corpora  tion  (GMP). 

e.  Na  ne  of  Project:  Vergennes 
Hydroe  ectric  Project. 

f.  Loc  ition:  The  Vergennes 

Hydroe  ectric  Project  is  located  on  Otter 


Creek  in  the  City  of  Vergennes,  Addison 
Coimty,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Ms.  Harriet 
King,  King  &  King,  PO  Box  879  Prentis 
House,  4219  Maio  Street,  Waitsfield, 
Vermont  05673.  telephone  (802)  496- 
4371  or  Mr.  Jon  Soter,  P.E.,  Manager  of 
Corporate  Services,  Green  Mountain 
Power  Corporation,  163  Acorn  Lane, 
Colchester.  VT,  05446,  telephone  (802) 
864-5731. 

i.  FERC  Contact:  Robert  Shaffer, 
telephone  (202J  502-8944,  e-mail 
Robert.  Shaffer@ferc.gov. 

'].  Deadline  for  filing  comments  and  or 
motions:  December  19,  2003. 

k.  Description  of  Request:  The 
licensee  proposes  to  amend  the  project's 
boundary  due  to  the  proposed  sale  of 
about  1.9  acres  of  land,  which  consist 
of:  (1)  The  Grist  Mill  Island  (about  0.5 
acres);  and  (2)  two  parcels  of  land,  one 
is  located  on  the  easterly  side  of  Canal 
Street  (0.2  acres)  and  the  other  on  the 
west  side  of  Canal  Street  (1.2  acres).  The 
land  proposed  for  sale  contains 
buildings  listed  on  the  National  Register 
and  is  located  within  the  Vergennes 
Historic  District.  The  licensee  states  that 
the  subject  biuldings  are  currently 
vacant  and  none  is  used  in  connection 
with  the  operation  of  the  project. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the       ' 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Che 
document.  You  may  also  register  online 
at  http://www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov, 
for  TTY,  call  (202)  502-8659.  A  copy  is 
€dso  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m?  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  ConunenU,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR^85.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
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consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copyof  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the 
"e-Filing"  link. 
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Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00357  Filed  11-21-03;  8:45  am] 

BIUJNG  CODE  6717-01-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  To 
Intervene  and  Protests 

November  17,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DI03-5-O00. 

c.  Date  Filed:  September  5,  2003; 
amended  October  16,  2003. 


d.  Applicant:  Robert  S.  White. 

e.  Name  of  Project:  White's  Micro 
Hydro  Project. 

f.  Location:  The  White's  Micro  Hydro 
Project  is  located  on  Sec.  19,  Township 
3  North,  Range  15  East,  on  an  unnamed 
stream  near  Centerville,  Klickatat 
Coimty,  Washington.  The  proposed 
project  will  not  occupy  Federal  Lands. 

g.  Filed  pursuant  to:  23(b)(1)  of  the 
Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Robert  S.  White, 
1752  Centerville  Highway,  Centerville, 
Washington  98613,  telephone  (509) 
773-3830,  cell  (509)  250-0004,  or  e-mail 
address:  puresnow@gorge.net. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Etta 
L.  Foster,  (202)  502-8769,  or  e-mail 
address:  etta.foster@ferc.gov. 

'].  Deadline  for  filing  comments, 
protests  and/or  motions:  December  19, 
2003. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  v«th  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov.  Please 
include  the  docket  number  (DI03-5- 
000)  on  any  comments,  protests  or 
motions  filed. 

k.  Description  of  Project:  The  White's 
Micro  Hydro  Project  would  consist  of: 
(1)  A  4-foot-high  wooden  dam;  (2)  a 
4-inch-wide,  12-foot-long  pipe  for  water 
intake;  (3)  a  micro  generator  with  a 
capacity  of  48  Volts  of  direct  current, 
and  (4)  appurtenant  facilities.  The  main 
purpose  of  the  dam  is  to  create  a  pond 
for  wildlife. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Conunission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  waterpower  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 


1.  IxKotion  of  the  Application:  Q^ies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://www.ferc.gov  using 
the  "e-Library"  link.  Select  "Docket*" 
and  follow  the  instructions.  For 
assistance,  please  contact  FERC  Online 
Support  at  FERConlineSupport@ferc.gov 
or  toll-free  at  (866)  208-3676,  or  TTY, 
(202) 502-6659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  commente, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"PROTEST",  or  "MO'HON  TO 
INTERVENE",  as  applicable,  and  the 
Docket  Nimiber  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00366  Filed  11-21-03;  8:45  am] 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

(FRL-7590-4] 

AQency  InfonMtfcxi  Collection 
Activities  0MB  Responses 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's    . 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672,  or  e-mail  at 
auby.sus(in@epa .gov  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPUEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1052.07;  NSPS  Subpart 
D,  Standards  of  Performance  for  Fossil- 
Fuel-Fired  Steam  Generating  Units;  was 
approved  11/06/2003;  in  40  CFR  part 
60,  subpart  D;  OMB  Niunber  2060-0026; 
expires  11/30/2006. 

EPA  ICR  No.  1696.04;  Fuels  and  Fuel 
Additives — Health — Effects  Research 
Protocols;  was  approved  11/06/2003;  in 
40  CFR  part  79,  subpart  F;  OMB  Number 
2060-0297;  expires  11/30/2006. 

EPA  ICR  No.  1893.03;  Federal 
Emission  Guidelines  for  Existing 
Municipal  Solid  Waste  Landfills 
(Small);  was  approved  11/06/2003;  in  40 
CFR  part  (52.  subpart  GGG;  OMB 
Niunber  2060-0430;  expires  11/30/2006. 

EPA  ICR  No.  1772.03;  Activities 
Associated  with  EPA's  Energy  Star 
Buildings  Program  in  the  Commercial 
and  Industrial  Sectors;  was  approved 
11/06/2003;  OMB  Number  2060-0347; 
expires  11/30/2006. 

EPA  ICR  No.  1088.10;  NSPS  for 
Industrial-Commercial-Institutional 
Sfeam  Generating  Units;  was  approved 
11/06/2003;  in  40  CFR  part  60,  subpart 
Db;  OMB  Number  2060-0072;  expires 
11/30/2006. 

EPA  ICR  No.  1061.09;  NSPS  for  the 
Phosphate  Fertilizer  Industry;  was 
approved  11/05/2003;  iiT40  CFR  part 
60,  subpart  T.  U,  V,  W,  and  X;  OMB 
Number  2060-0037;  expires  11/30/2006. 


EPA  CR  No.  1084.07;  NSPS  for 
Nonme  tallic  Mineral  Processing;  was 
approv  }d  11/05/2003;  in  40  CFR  part  - 
60,  sub  jart  OOO;  OMB  Number  2060- 
0050;  e  cpires  11/30/2006. 

EPA  CR  No.  1128.07;  NSPS  for 
Seconc  ary  Lead  Smelters;  was  approved 
11/05/:  003;  in  40  CFR  part  60,  subpart 
L;  OMi  Nimiber  2060-0080;  expires  11/ 
30/200  i. 

EPA  CR  No.  1093.07;  NSPS  for  the 
Surface  Coating  of  Plastic  Parts  for 
Businei  is  Machines  (Renewal);  was 
approv  jd  11/05/2003;  in  40  CFR  part 
60,  sub  jart  TTT;  OMB  Number  2060- 
0162;  e  cpires  11/30/2006. 

EPA  CR  No.  1060.12;  NSPS  for  Steel 
Plants:  Electric  Arc  Furnaces  and 
Argon-Oxygen  Decarburization  Vessels 
(Renewal);  was  approved  11/06/2003;  in 
40  CFWpart  60,  subparts  AA  and  AAa, 
OMB  Mumber  2060-0038;  expires  11/ 
30/200  i. 

EPA  CR  No.  1665.06;  Confidentiality 
Rules;  i  tras  approved  11/03/2003;  in  40 
CFR  pa  -t  2,  subpart  B;  OMB  Number 
2020-0)03;  expires  11/30/2006. 

EPA  CR  No.  1415.05;  NESHAP  for 
Perchlc  rethylene  Dry  Cleaning 
Faciliti  js;  was  approved  10/28/2003;  in 
40  CFR  part  63,  subpart  M.  OMB 
Numbe  •  2060-0234;  expires  10/31/2006. 

EPA  CR  No.  0976.11;  The  2003 
Hazard  )us  Waste  Report;  was  approved 
10/26/i  003;  in  40  CFR  262.41,264.75, 
265.75;  OMB  Number  2050-0024; 
expires  10/31/2005. 


November  17,  2003. 
iterling. 
L  irector.  Collection  Strategies 
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ENVIRONMENTAL  PROTECTION 
AGENC  Y 

[FRL-7J  BO-3] 

Propos  ed  Settlement  Agreement, 
Clesn  Air  Act  Citizen  Suit 

AGENCYk  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 


<fl 


SUMMARY 

113(g) 

("Act"! 

hereby 


the 
Network 


Horinki 
about 


In  accordance  with  section 
the  Clean  Air  Act,  as  amended 
42  U.S.C.  7413(g),  notice  is 
jiven  of  a  proposed  settlement 
agreemi  !nt  to  address  a  lawsuit  filed  by 
Louisiana  Environmental  Action 
,  represented  by  the  Tulane 
Envirodmental  Law  Clinic:  Louisiana 
Environmental  Action  Network  v. 

,  No.  03-1338  (M.D.  La.).  On  or 
12, 2003,  plaintiff  filed  a 


\  ay 


complaint  seeking  to  compel  the  ~ 
Administrator  of  the  EPA  to  respond  to 
an  administrative  petition  to  object  to  a 
state  operating  permit  issued  by  the 
Louisiana  Department  of  Environmental 
Quality  ("LDEQ").  Under  the  terms  of 
the  proposed  settlement  agreement,  EPA 
will  respond  to  the  petition  by 
November  20,  2003.  Within  thirty  days 
of  EPA's  response  to  the  petition, 
plaintiff  will  file  a  motion  for  voluntary 
dismissal  of  the  complaint,  with 
prejudice  to  its  refiling.  Additionally, 
the  Louisiana  Environmental  Action 
Network  will  be  paid  the  sum  of  $3,200 
for  attorneys  fees  and  costs. 
DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  December  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Kim,  Air  and  Radiation  Law 
Office  (2344A),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  Telephone: 
(202)  564-7606. 

ADDRESSES:  Submit  your  conunents, 
identified  by  Docket  ED  number  OGC- 
2003-0003.  online  at  http:// 
www.epa.gov/edocket  (EPA's  preferred' 
method);  by  e-mail  to 
oei.docket@epa.gov,  mailed  to  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2822T, 
1 200  Pennsylvania  Ave. ,  NW. , 
Washington,  DC  20460-0001;  or  by 
hand  delivery  or  courier  to  EPA  Docket 
Center,  EPA  West,  Room  B102. 1301 
Constitution  Ave.,  NW.,  Washington, 
DC,  between  8:30  a.m.  and  4:30  p.m. 
Monday  through  Friday,  excluding  legal 
holidays.  Comments  on  a  disk  or  CD- 
ROM  should  be  formatted  in 
WordPerfect  or  ASCII  file,  avoiding  the 
use  of'special  characters  and  any  form 
of  encryption,  and  may  be  mailed  to  the 
mailing  address  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Additional  Information  About  the 
Proposed  Settlement 

The  Clean  Air  Act  affords  EPA  a  45- 
day  period  to  review  and  object  to,  as 
appropriate.  Title  V  operating  permits 
proposed  by  state  permitting  authorities. 
Section  505(b)(2)  of  the  Act  authorizes 
any  person  to  petition  the  EPA 
Administrator  within  60  days  after  the 
expiration  of  this  45-day  review  period 
to  object  to  state  operating  permits  if 
EPA  has  not  done  so.  Plaintiff  filed  an 
administrative  petition  to  object  to  a 
state  operating  permit  issued  by  LDEQ 
to  Dupont  Dow  Elastomers,  L.L.C.,  for  a 
chloroprene  facility  in  St.  John  the 
Baptist  Parish,  Louisiana.  The  lawsuit 
alleges  that  EPA  has  a  nondiscretionary 
duty  to  grant  or  deny  the  petition  within 


60  days,  and  seeks  to  compel  EPA  to 
respond  to  the  petition. 

The  settlement  agreement  provides 
that,  within  ten  days  after  execution  by 
the  parties,  the  parties  will  file  a  joint 
motion  with  the  court  requesting  the 
lawsuit  be  stayed.  Plaintiff  may  request 
the  court  to  lift  the  stay  of  the  lawsuit, 
and  establish  a  schedide  for  further 
proceedings  if  EPA  fails  to  sign  a 
response  to  the  petition  by  November 
20,  2003. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  ftora  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  conunents 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

n.  Additional  Information  About 
Conunenting  on  the  Proposed 
Settlement 

A.  How  Can  I  Get  a  Copy  of  the 
Settlement? 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OGC-2003-0003  which  contains  a 
copy  of  the  proposed  settlement.  The 
official  public  docket  is  available  for 
public  viewing  at  the  Office  of 
Environmental  Information  (OEI)  Docket 
in  the  EPA  Docket  Center,  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
ftt)m  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  OEI 
Docket  is  (202)  566-1752. 

An  electronic  version  of  the  public,  • 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
/■      Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  nimiber. 
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It  is  important  to  note  that  EPA's 
policy  is  that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  Information 
claimed  as  CBI  and  other  information 
whose  disclosiUB  is  restricted  by  statute 
is  not  included  in  the  official  public 
docket  or  in  EPA's  electronic  public 
docket.  EPA's  policy  is  that  copyrighted 
material,  including  copyrighted  material 
contained  in  a  public  comment,  will  not 
be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronicaUy,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  EPA  Docket 
Center. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  as 
provided  in  the  ADDRESSES  section. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

If  you  submit  an  electronic  comment, 
EPA  recommends  that  you  include  yoiu- 
name,  mailing  address,  and  an  e-mail 
address  or  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD  ROM  you  submit.  This 
ensures  that  you  can  be  identified  as  the 
submitter  of  the  comment  and  allows 
EPA  to  contact  you  in  case  EPA  cannot 
read  your  comment  due  to  technical 
difficulties  or  needs  further  information 
on  the  substance  of  your  comment.  Any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  The  electronic 
public  docket  system  is  an  "anonymous 
access"  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  imless  you 
provide  it  in  the  body  of  yoiu  conunent. 
In  contrast  to  EPA's  electronic  public 


docket,  EPA's  electronic  mail  (e-mail) 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
your  e-mail  address  is  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Dated:  November  18,  2003. 
Richard  Oasias, 

Acting  Associate  General  Counsel.  Air  and 
Radiation  Law  Office,  Office  of  General 
Counsel. 

[FR  Doc  03-29317  Filed  11-21-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0023;  FRL-759&-8] 

Hazardous  Waste  Management 
System:  Petroleum  Refining  Process 
Wastes;  Identification  of 
Characteristically  Hazardous  Self- 
Heating  Solids;  Land  Disposal 
Restrictions:  Treatment  Standards  for 
Spent  Hydrorefining  Catalyst  (K172) 
Hazardous  Waste— Extension  of 
Comment  Period;  Correction 

AGENCY:  Environmental  Protection' 
Agency  (EPA). 

ACTION:  Extension  of  comment  period; 
correction. 


SUMMARY:  On  October  20,  2003  (68  FR 
59935)  EPA  published  a  notice  of  data 
availability  (NODA)  to  make  available  to 
the  public  certain  analytical  data 
pertaining  to  spent  hydrorefining 
catalyst  from  petroleum  refining 
operations  (K172).  The  original 
comment  period  was  to  expire  on 
December  4,  2003;  today's  notice 
extends  the  comment  period  to  January 
18,  2004.  In  addition,  in  the  ADDRESSES 
section  of  the  October  20.  2003  NODA, 
EPA  made  an  inadvertent  reference  to  a 
"treatability  study."  and  "peer  review 
documents."  EPA  is  correcting  this  by 
indicating  today  that  there  is  no 
"treatability  study"  or  "peer  review 
documents"  related  to  this  NODA. 
DATES:  Submit  comments  on  or  before 
January  18,  2004.  Comments 
postmarked  after  this  date  will  be 
marked  "late"  and  may  not  be 
considered. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  Follow  the  detailed  instructions 
as  provided  in  section  I  of  the 
SUPPLEMENTARY  INFORMATKMi  section  of 
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the  October  20.  2003  Federal  Register 
document. 

SUPPLEMENTARY  INFORMATION:  This 
document  extends  the  public  comment 
period  established  in  the  Federal 
Register  issued  on  October  20,  2003  (68 
FR  59935).  In  that  document,  EPA 
published  a  notice  of  data  availability 
(NODA)  to  make  available  to  the  public 
certain  analytical  data  pertaining  to  the 
polyaromatic  hydrocarbon  (PAH) 
content  of  spent  hydrorefining  catalyst 
from  petroleum  refining  operations 
(K172).  The  data  were  originally 
submitted  by  the  Vanadium  Producers 
and  Reclaimers  Association  (VPRA), 
formerly  known  as  The  Ferroalloys 
Association  (TFA),  in  a  petition 
requesting  EPA  to  amend  the  land 
disposal  restriction  (LDR)  treatment 
standards  for  the  K172  listed  waste.  The 
VPRA  petition  also  asserted  that  K171 
and  K172  wastes  are  often  being 
landfilled  without  being 
decharacterized  for  their  ignitability/ 
reactivity  potential.  In  the  October  20, 
2003  NODA,  EPA  provided  information 
supporting  the  petitioner's  assertions 
and  requested  comment  and  submittal 
of  any  additional  relevant 
documentation,  but  only  on  the 
analytical  data  for  K172  and  information 
supporting  VPRA's  concerns  about 
characteristically  hazardous  solids.  EPA 
is  hereby  extending  the  comment 
period,  which  was  set  to  end  on 
December  4,  2003  to  January  18,  2004. 
To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Section  I  of  the  SUPPLEMENTARY 
INFORMATION  section  of  the  October  20, 
20O3Tederal  Register  document.  If  you 
have  questions,  contact  Ross  Elliott  at 
(703)  308-8748,  elliott.ross@epa.gov,  or 
write  him  at  the  Office  of  Solid  Waste, 
Mail  Code  5304W,  U.S.  EPA,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460. 

Dated:  November  7,  2003. 
Matt  Hale, 

Acting  Director,  Office  of  Solid  Waste. 
[FR  Doc.  03-29319  Filed  11-21-03;  8:45  am] 

BKIMQ  CODE  S5aO-«M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7589-9] 

Proposed  Administrative  Settlement; 
Rldimond  Townhouse  Apartments  Site 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 
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SUMMAIlY:  In  accordance  with  the 
Compn  hensive  Environmental 
Respon  se.  Compensation,  and  Liability 
Act  of  1 980,  as  amended  by  the 
Superfi  nd  Amendments  and 
Reauthc  irization  Act  of  1986  (CERCLA), 
42  U.S.I :.  9600  et  seq.,  notice  is  hereby 
given  tl  at  a  proposed  Agreement  and 
Covena  it  Not  to  Sue  (Prospective 
Purcha!  er  Agreement)  associated  with 
the  Riclmond  Townhouse  Apartments 
Superfij  nd  Site  was  executed  by  the 
United  states  Environmental  Protection 
Agency  (EPA)  on  November  12,  2003. 
The  pro  posed  Prospective  Purchaser 
Agreem  ent  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9606  and  9607(a) 
against  Darlson  Boulevard,  L.P.; 
Commu  nity  Housing  Development 
Corpora  tion  of  North  Richmond;  Devine 
&  Gong,  Inc.;  and  The  John  Stewart 
Compai  y  (the  Piurhaser).  The 
Purchas  er  plans  to  acquire  the  10-acre 
parcel  oonstituting  the  Superfund  Site, 
located  at  2989  Carlson  Boulevard, 
Richmo  ad,  California,  and  continue  to 
operate  it  as  low  income  housing. 

In  ex(  hange  for  the  settlement, 
Carlson  has  agreed  to  pay  EPA  $100,000 
in  cash.  In  addition,  Carlson  has  agreed 
to  comp  ly  with  a  Covenant  to  Restrict 
Use  of  F  roperty. 

For  tt  irty  (30)  calendar  days 
foUowii  ig  Uie  date  of  publication  of  this 
notice,  ]  iPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  EPA's  response  to  any 
commeits  received  will  be  available  for 
public  inspection  at  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  befoi^  December  24,  2003. 

ADDRESSES:  The  proposed  Prospective 
Piuxhasier  Agreement  is  available  for 
public  ijispection  at  EPA  Region  IX,  75 
Hawthohie  Street,  San  Francisco, 
Califoniia.  A  copy  of  the  proposed 
settlemi  nt  may  be  obtained  from  Janet 
Magnus  an,  EPA  Region  IX,  75 
Hawtho  me  Street,  ORC-3,  San 
Francis) »,  CA  94105,  telephone  number 
415-971-3887.  Comments  should 
referenqe  the  Richmond  Townhouse 
Apartments  Superfund  Site,  Richmond. 
California  and  EPA  Docket  No.  2004-05 
and  sha^ld  be  addressed  to  Janet 
Magnusbn  at  the  above  address. 

FOR  FUFVHER  INFORMATION  CONTACT: 

Janet  Magnuson^Assistant  Regional 
Counsel  (ORC-3),  Office  of  Regional 
Counsel  U.S.  EPA  Region  IX,  75 
Hawthotne  Street,  San  Francisco,  CA 
94105;    ihone:  (415)  972-3887;  fax:  (415) 
947-35  0;  e-mail: 
magnua  jn.janet@epa.gov. 


Dated:  November  14,  2003. 

Nancy  Lindsay, 

Acting  Director,  Superfund  Division,  Region 
DC. 

[FR  Doc.  03-29316  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  6Se»-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7S88-6] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Richmond 
Townhouse  Apartments  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122{i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Richmond  Townhouse 
Apartments  Site  in  Richmond,  Contra 
Costa  County,  California  with  the 
following  settling  parties:  Richmond 
Townhouses  Apartments,  Ltd,; 
Partnership  Investor  Services,  Inc.; 
Westport  Housing  Corporation;  Stephen 
D.  Moses;  and  S.  Chandler  Sweetser,  Jr. 
The  settlement  requires  ~the  settling 
parties  to  pay  $1,400,000  to  the 
Hazardous  Substance  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  party  pursuant  to 
Section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a).  For  thirty  (30)  days  following 
the  date  of  publication  of  this  notice,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
DATES:  Comments  must  be  submitted  on 
or  before  December  24,  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA 
Region  K,  75  Hawthorne  Street,  San 
Francisco,  California.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Janet  Magnuson,  EPA  Region  IX, 
75  Hawthorne  Street,  ORC-3,  San 
Francisco,  CA  94105,  telephone  niunber 
415-972-3887.  Comments  should 


reference  the  Richmond  Townhouse 
Apartments  Superfund  Site,  Richmond, 
California  and  EPA  Docket  No.  2004-06 
and  should  be  addressed  to  Janet 
Magnuson  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Magnuson,  Assistant  Regional 
Counsel  (ORC-3),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  phone:  (415)  972-3887;  fax:  (415) 
947-3570;  e-mail  to: 
inagnuson.janet@epa.gov. 

Dated:  November  14,  2003. 

Nancy  Lindsay, 

Acting  Director,  Superfund  Division,  Region 
IX. 

(FR  Doc.  03-29315  Filed  11-21-03;  8:45  am] 
BILLING  CODE  6S60-5(M> 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Sunshine  Act  Meeting 

AGENCY:  Export-Import  Bank  of  the 

United  States. 

ACTION:  Notice  of  a  partially  open 

meeting  of  the  Board  of  Directors  of  the 

Export-Import  Bank  of  the  United 

States. 

TIME  AND  PLACE:  Tuesday.  November  25, 
2003  at  9:30  a.m.  The  meeting  will  be 
held  at  Ex-Im  Bank  in  Room  1143,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571. 

OPEN  AGENDA  rTEM:  Short  Term 
Insurance  Program  for  Iraq. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  for  Item 
No.  1  only.  Attendees  that  are  not 
employees  of  the  Executive  Branch  'vill 
be  required  to  sign  in  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact:  Office  of 
the  Secretary,  811  Vermont  Avenue, 
NW.,  Washington,  DC  20571  (Telephone 
No.  202-565-3957). 

Peter  B.  Saba, 

General  Counsel. 

[FR  Doc.  03-29424  Filed  11-20-03;  1:23  pm] 

BHJJNG  COOE  6680-01-M 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  Meetings 

AGENCY:  Federal  Accoimting  Standards 

Advisory  Board. 

ACTION:  Notice  of  meetings  for  2004. 

Board  Action: 
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Piu-suant  to  31  U.S.C.  3511(d),  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  and  the  FASAB 
Rules  Of  Procedure,  as  amended  in 
October  1999,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  (FASAB)  will  meet  on 
the  following  dates  in  room  7C13  of  the 
GAd  Building  unless  otherwise  noted: 

— Wednesday  and  Thursday,  March  3 
and  4,  2004 

— Wednesday  and  Thursday.  April  28 
and  29.  2004 

—Friday,  Jime  25,  2004, 1-4  p.m. 

— Wednesday,  June  30,  2004,  1-4  p.m. 
at  the  Marriott  Wardman  Park  Hotel. 
2660  WoodleyRoad,  NW., 
Washington,  DC 

— Thursday,  July  1,  2004, 1-4  p.m. 

—Wednesday  and  Thursday,  August  25 
and  26.  2002 

—Wednesday  and  Thursday.  October  20 
and  21,  2004 

— Wednesday  and  Thursday,  December 
15  and  16,  2004 

The  purposes  of  the  meetings  are  to 
discuss  issues  related  to: 

— FASAB's  conceptual  framework, 

— Stewardship  Reporting, 

— Social  Insurance, 

— Natural  Resoiu-ces, 

— Inter-entity  Costs, 

— Technical  Agenda,  and 

— ^Any  other  topics  as  needed. 

A  more  detailed  agenda  can  be 
obtained  from  the  FASAB  Web  site 
[http://www.fasab.gov)  one  week  prior 
to  each  meeting. 

Any  interested  person  may  attend  the 
meetings  as  an  observer.  Board 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  security  requires 
advance  notice  of  your  attendance. 
Please  notify  FASAB  of  your  planned 
attendance  by  calling  202-512-7350  at 
least  one  day  prior  to  the  respective 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  M.  Comes,  Executive  Director, 
441  G  St.,  NW.,  Mail  Stop  6K17V, 
Washington,  DC  20548.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 

Dated:  November  19.  2003. 
Wendy  M.  Comes, 

Executive  Director. 

[FR  Doc.  03-29292  Filed  11-21-03;  8:45  am] 

BILLING  COOE  161(MI1-«I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  advises  interested  persons  of  the 
final  meeting  of  the  Network  ReUability 
and  Interoperability  Council  VI 
(Coimcil)  under  its  charter  renewed  as 
of  December  26,  2001.  The  meetings 
will  be  held  at  the  Federal 
Commimications  Commission  in 
Washington,  DC. 

DATES:  Friday,  December  5,  2003  fit>m 
10  a.m.  to  1  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.,  SW.,  Room 
TW-C305,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jefferv  Goldthorp  at  202-418-1096  or 
TTY  202-418-2989. 
SUPPLEMENTARY  INFORMATKM:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  explore  and 
recommend  measures  that  will  enhance 
network  security,  reUability  and 
interoperability.  At  this  sixth  and  last 
meeting  of  the  Network  Reliability  and 
Interoperability  Council  VI,  the  Coimcil 
will  consider  and  vote  on  its  final 
recommendations. 

Inadvertent  administrative  delay 
prevented  publication  of  this  in  the 
Federal  Register  fifteen  days  before  the 
meeting,  and  given  the  large  niunber  of 
people  arriving  from  different  parts  of 
tie  coimtry,  it  would  have  been 
infeasible  to  reschedule  the  meeting 
biifore  the  expiration  of  the  Council's 
charter. 

The  Federal  Comnunications 
Commission  will  attempt  to 
accommodate  as  many  people  as 
possible.  Admittance,  however,  will  be 
limited  to  the  seating  available.  The 
public  may  submit  written  comments 
before  the  meeting  to  Jeffery  Goldthorp, 
the  Commission's  Designated  Federal 
Officer  for  the  Network  Reliability  and 
Interoperability  Council,  by  e-mail, 
/effery.Go]dthorp@fcc.gov  or  U.S.  mail 
(7-A325,  445  12th  St.,  SW., 
Washington,  DC  20554).  Real  Audio  and 
streaming  video  access  to  the  meeting 
will  be  available  at  http://www.fcc.gov/ 
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Federal  Communications  Commission. 
Markne  H.  Oortch, 
Secretary. 

(FR  Doc.  03-29346  Filed  11-20-03;  1:46  pm] 
BNJJNQ  CODE  C712-01-P 


FEDERAL  RESERVE  SYSTEM 

Foniurtions  of,  Acquisitions  by,  and 
Msrgsrs  of  Banli  Holding  Companies; 
Corraction 

This  notice  corrects  a  notice  (FR  Doc. 
03-28720)  published  on  page  65070  of 
the  issue  for  Tuesday,  November  18, 
2003. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for  Bank 
of  America  Corporation,  Charlotte, 
North  Carolina,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261-4528: 

1.  Bank  of  America  Corporation, 
Charlotte,  North  Carolina;  to  merge  with 
FleetBoston  Financial  Corporation, 
Boston,  Massachusetts,  and  thereby 
indirectly  acquire  Fleet  National  Bank, 
Providence,  Rhode  Island,  and  Fleet 
Maine,  National  Association,  South 
Portland,  Maine. 

In  connection  with  this  proposal. 
Bank  of  America  has  applied  to  acquire 
up  to  19.9  percent  of  FleetBoston 
Financial  Corporation,  and  FleetBoston 
Financial  Corporation  has  an  option  to 
acquire  19.9  percent  of  the  voting  shares 
of  Bank  of  America  Corporation. 

Comments  on  this  application  must 
be  received  by  December  15,  2003. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18,  2003. 
Robert  deV.  Frienon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-29239  Filed  11-21-03;  8:45  am] 

aNXMG  COOE  6210-01-S 


OEPARTMEm'  OF  HEALTH  AND 
HUMAN  SERVICES 

MMdng  of  ttw  Sscratary's  Advisory 
Commitlss  on  Human  Research 
iToncuons 

AQBICY:  Office  of  the  Secretary,  HHS. 
ACnON:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  second  meeting  of 
the  Secretary's  Advisory  Committee  on 
Human  Research  Protections  (SACHRP). 
The  meeting  will  be  open  to  the  public, 
with  attendance  limited  to  space 


No.  226 /Monday,  November  24,  2003 /Notices 


availab!  e.  Individuals  who  plan  to 
attend  aid  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notiiy  tl^e  contact  person  listed  below. 
DATES:  The  meeting  will  be  held  on 
Thursday,  December  11  and  Friday, 
December  12,  2003,  and  will  convene 
each  day  from  approximately  8:30  a.m. 
until  5  a.m.  EST. 

ADORES!  lES:  The  Sheraton  Four  Points 
Hotel,  1 201  K  Street,  NW.,  Washington, 
DC,  200}5. 

FOR  FURfHER  INFORMATION  CONTACT: 
Bernard  Schwetz,  D.V.M.,  Ph.D.,  Acting 
Executite  Secretary,  SACHRP, 
Department  of  Health  and  Human 
Service^  (HHS),  Office  of  Public  Health 
and  Science  (OPHS),  1101  Wootton 
Parkwai,  Suite  200,  Rockville, 
Maryland  20852,  (301)  496-7005,  fax: 
(301)  4±-0527.  e-mail  address: 
sachrp^osophs. dhhs.gov  or  Catherine 
Slatinshek,  Executive  Director, 
SACHRP,  HHS,  OPHS,  1101  Wootton 
Parkwat,  Suite  200,  Rockville, 
Maryladd  20852.  (301)  496-5433,  fax: 
(301)  49B-0527,  e-mail  address: 
cslatinshek®  osophs.dhhs.gov. 

SUPPLEIliENTARY  INFORMATION:  Under  the 
authorit  i'  of  42  U.S.C.  217a,  section  222 
of  the  Pi  iblic  Health  Service  Act,  as 
amende  1,  HHS  established  SACHRP  to 
provide  expert  advice  and 
recomm  3ndations  to  the  Secretary  of 
HHS  and  the  Assistant  Secretary  for 
Health  cm  issues  and  topics  pertaining 
to  or  ass  3ciated  with  the  protection  of 
human  leseeirch  subjects. 

On  December  11,  SACHRP  will 
receive  ind  discuss  preliminary  reports 
from  itsjthree  subcommittees  that  were 
created  |)y  SACHRP  at  its  July  22,  2003 
meetingito  address  issues  related  to  the 
following  three  topics  areas:  Department 
of  Health  and  Human  Services  (HHS) 
regulatisns  and  policies  for  research 
involving  prisoners,  HHS  regulations 
and  policies  for  research  involving 
children,  and  the  accreditation  of 
himian  i  esearch  protection  programs  by 
non-fed(  ired  accrediting  bodies.  On 
Decemb  >r  12,  SACHRP  will  hold  panel 
discussi  >ns  related  to  human  subjects 
research  in  international  settings  and 
adverse  jvent  reporting  requirements 
under  I^S  and  Food  and  Drug 
Administration  regulations.  The 
commit!  ee  will  also  discuss  futm^  tasks 
for  2004 

Memqers  of  the  public  will  have  the 
opportuliity  to  provide  comments  at  the 
meetingjon  December  11  and  12,  2003. 
Public  comment  will  be  limited  to  five 
minutesjper  speaker.  Any  members  of 
the  pubac  who  wish  to  have  printed 
material}  distributed  to  SACHRP 
member^  should  submit  materials  to  the 


Acting  Executive  Secretary  of  SACHRP 
(contact  information  listed  above)  prior 
to  close  of  business  December  2,  2003. 
Information  about  SACHRP  and  the 
draft  meeting  agenda  will  be  posted  on 
the  SACHRP  Web  site  at:  http:// 
ohrp.  osophs.dhhs.gov/sachrp/ 
sachrp.htm. 

Dated:  November  18,  2003. 
Bernard  A.  Scfawetz, 

Acting  Director,  O^e  for  Human  Research 
Protections,  Acting  Executive  Secretary, 
Secretary's  Advisory  Committee  on  Human 
Research  Protections. 

[FR  Doc.  03-29298  Filed  11-21-03;  8:45  am] 
BILUNGXXWE  4150-a6-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-04-04] 

Proposed  Data  Collections  Submitted 
for  Public  Commient  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  fax  to 
(202)  395-6974.  Written  comments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project:  Restriction  on 
Travel  of  Persons  (OMB  No.  0920- 
0488) — ^Extension — National  Center  for 
Infectious  Diseases  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

In  2000,  the  Food  and  Drug 
Administration  (FDA)  and  CDC 
consolidated  regulations  related  to 
controlling  the  spread  of  commimicable 
diseases.  FT)A  formerly  administered 
the  regulations  contained  in  part  1240  of 
title  21,  Code  of  Federal  Regulations, 
which  pertained  to  interstate  control  of 
communicable  diseases.  These 
regulations  may  now  be  found  in  part  70 
of  title  42,  Code  of  Federal  Regulations. 

FDA  transferred  21  CFR  part  1240  to 
CDC.  This  mandate  regulates  the    " 
interstate  travel  of  any  person  who  is  in 
the  communicable  period  of  cholera, 
plague,  smallpox,  typhus,  or  yellow 
fever,  or  who,  having  been  exposed  to 
any  such  disease,  is  in  the  incubation 
period  thereof.  One  of  the  sections — 
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formerly  21  CFR  1240.50  and  now  42 
CFR  70.5  (Certain  communicable 
diseases;  special  requirements) — 
contEiins  a  requirement  for  reporting 
certain  information  to  the  Federal 
government.  Specifically,  this  regulation 
requires  any  person  who  is  in  the 
communicable  period  of  cholera, 
plague,  smallpox,  typhus  or  yellow 
fever,  or  who,  having  been  exposed  to 
any  such  disease,  is  in  the  incubation 
period  thereof,  to  apply  for  and  receive 
a  permit  from  the  Surgeon  General  or 
his  authorized  representative  in  order  to 


travel  from  one  State  or  possession  to 
another. 

Control  of  disease  transmission 
within  the  States  is  considered  to  be  the 
province  of  state  and  local  health 
authorities,  with  federal  assistance 
being  sought  by  those  authorities  on  a 
cooperative  basis  without  application  of 
federal  regulations.  The  regulations 
formerly  administered  by  FDA  and 
assumed  by  CDC  were  developed  to 
facilitate  Federal  action  in  the  event  of 
large  outbreaks  requiring  a  coordinated 
effort  involving  several  states,  or  in  the 


Regulation/purpose 


42  CFR  70.3  Application  to  the  State  of  destination 
for  a  permit  to  move  from  one  State  to  anott^er 
witli  a  cxjmmunicable  disease. 

42  CFR  70.3  Copy  of  material  submitted  by  appli- 
cant and  pennit  issued  by  State  health  authority 
under  this  provision. 

42  CFR  70.4  Report  by  the  master  of  a  vessel  per- 
son in  charge  of  a  conveyance  of  the  incidence 
of  a  communicable  disease  occurring  while  in 
interstate  transit. 

42  CFR  70.4  Copy  of  material  submitted  to  State  or 
local  health  authority  under  this  provision. 

42  CFR  70.5  Application  for  a  permit  to  move  from 
State  to  State  while  in  the  communicable  period 
of  or  having  been  exposed  to  smallpox. 


Respondent 


Any  person  with  a  communicable  dis- 
ease who  is  seeking  to  travel  from 
one  State  to  another. 

Attending  physician  

State  health  authority 


The  master  of  a  vessel  or  person  in 
charge  of  a  conveyance  engaged  in 
interstate  traffic  when  a  case  or  po- 
tential case  of  a  communicable  dis- 
ease is  identified. 

State  or  local  health  authority 

Any  person  with  or  in  the  incubation 
period  of  certain  communicable  dis- 
eases who  is  seeking  to  travel  form 
one  State  to  another. 

Attending  physician  


Dated:  November  17,  2003. 
Laura  Yerdon  Martin, 
Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-29213  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-02-04] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 


comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  fax  to 
(202)  395-«974.  Written  comments 
should  be  received  within  30  days  of 
this  notice. 

Proposed  Project:  Evaluation  of 
Customer  Satisfaction  with  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  Internet  Home  Page  and  Links 
(OMB  No.  0923-0028)— 
Reinstatement— Agency  for  Toxic 
Substances  and  Disease  Reeistrv 
(ATSDR). 

ATSDR  proposes  to  conduct  customer 
satisfaction  research  for  its  Internet  site. 
Information  on  the  site  focuses  on 
prevention  of  exposure  and  adverse 
human  health  effects  and  diminished 
^  quality  of  life  associated  with  exposure 
'  to  hazardous  substances  from  waste 
sites,  unplarmed  releases,  and  other 
sources  of  pollution  present  in  the 
environment.  The  site  is  designed  to 
serve  the  general  public,  persons  at  risk 
for  exposing  to  hazardous  substances, 
and  health  professionals. 


event  of  inadequate  local  control.  While 
it  is  not  known  whether,  or  to  what 
extent  situations  may  arise  in  which 
these  regulations  would  be  invoked, 
contingency  planning  for  domestic 
emergency  preparedness  is  now 
commonplace.  Should  this  occur,  CDC 
will  use  the  reporting  and  record-  • 
keeping  requirements  contained  in  the 
regulations  to  carry  out  quarantine 
responsibilities  as  required  by  law.  The 
estimated  annualized  burden  is  3,600 
hours. 


T 


No.  of  appli- 
cants 


2.000 


2.000 
8 


1,500 

20 
3,750 

3,750 


No.  of 

responses  per 

applicant 


1 


1 
250 


Average 
burden  per  re- 
sponse 


75 
t 


15/60 


15/60 
6/60 


15/60 

6/60 
15/60 

15/60 


Approval  for  a  similar  Customer 
Satisfaction  Survey  was  requested  in 
2002  jointly  with  the  Centers  for  Disease 
Control  and  Prevention  (OMB  No.  0920- 
0449,  Expiration  Date  09/30/2003).  The 
new  survey  is  solely  for  ATSDR  and  is 
significantly  shorter  and  would  require 
less  time  to  complete. 

This  research  will  ensure  that  targeted 
audiences  find  the  information  easy  to 
access,  clear,  informative,  and  usehU. 
Specifically,  the  research  will  examine 
whether  the  information  is  presented  in 
an  appropriate  technologicaJ  format  and 
meets  the  needs,  wants,  and  preferences 
of  visitors  or  "customers"  using  the  Web 
site.  Results  from  the  previous  siuvey 
were  utilized  to  redesign  the  ATSDR 
Web  site — making  improvements  to 
architecture,  links,  organization,  and 
content.  Results  from  the  new  survey 
will  assist  ATSDR  in  making  more 
improvements  to  the  Web  site  in  order 
to  better  serve  its  customers  and 
visitors.  The  estimated  annualized 
burden  is  83  hours. 
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Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average 

burden  per 

response 

(in  hrs.) 


Visitors  to  ATSDR  Internet  Site 


1,000 


5/60 


Dated:  November  13,  2003. 
Laura  Ywdon  Martiii, 

Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-29214  Filed  11-21-03;  8:45  am) 

BILUNG  COOC  416»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[300ay^7-04] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations  '-    ^ 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
infonnation  coUection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  Tarequest  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 


Executive  Office  Building,  Room  10235, 
Washingt  m,  DC  20503,  or  by  fax  to 
(202)  395  -6974.  Written  Comments 
should  b<  received  witliin  30  days  of 
this  notic  5. 

Proposi  fd  Project:  National  Youth 
Tobacco  $urvey — New — National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 
for  Diseai  e  Control  euid  Prevention 
(CDC).  Tl  e  proposed  project  is  the  2004 
national  i  chool-based  National  Youth 
Tobacco  1  Jurvey.  The  purpose  of  this 
request  is  to  obtain  OMB  approval  to 
continue  a  biennial  survey  among  junior 
and  senicr  high  school  students 
attending  regular  public,  private,  and 
Catholic  I  chools  in  grades  6-12.  This 
survey  wi  is  previously  funded  by  the 
Americai  Legacy  Foundation  in  1999, 
2000,  anc  2002.  The  survey  covers  the 
following  tobacco-related  topics: 
prevalence  of  use  (cigarettes,  smokeless 
tobacco,  cigars,  pipe,  bidis,  and  kreteks), 
knowled(  e  and  attitudes,  media  and 
advertisi]  ig,  minors'  access  and 
enforcemsnt,  school  curriculum, 
environn^ental  tobacco  smoke  exposure, 
and  cess^ion.  Tobacco  use,  a  major 
prevental  ile  cause  of  morbidity  and 


mortality  in  the  U.S.,  is  one  of  the  28 
focus  areas  in  Healthy  People  2010.  In 
the  Healthy  People  2010  focus  area  of 
tobacco  use,  the  National  Youth 
Tobacco  Siuvey  provides  data  relevant 
to  six  health  objectives.  The  survey  also 
provides  data  to  monitor  one  of  the  10 
Leading  Health  Indicators  for  Healthy 
People  2010  that  addresses  tobacco  use. 
In  addition,  the  National  Youth  Tobacco 
Survey  can  identify  racial  and  ethnic 
disparities  in  tobacco-related  topics 
listed  above.  The  National  Youth 
Tobacco  Survey  is  the  most 
comprehensive  source  of  nationally 
representative  data  regarding  high 
school  students  and  tobacco.  Moreover, 
the  National  Youth  Tobacco  Survey  is 
the  only  source  of  such  national  data  for 
middle  school  students  (grades  6-8). 
The  data  have  significant  implications 
for  policy  and  program  development  for 
school  health  programs  nationwide. 

To  provide  contextual  data,  in  each 
participating  school,  the  principal  or 
another  designated  administrator  will  be 
asked  to  complete  a  questionnaire  on 
the  school's  tobacco-related  policies.   ~ 
The  annualized  burden  for  this  data 
collection  is  18,663  hours. 


Respondents 


Students 

School  Administrator 


No.  of 
respondents 


24,500 
516 


No.  of 

responses  per 

respondent 


Average 
burden  per  re- 
sponses 
(in  hours) 


45/60 
30/60 


Dated:  November  17,  2003. 
Laura  Yerdon  Martiir, 

Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-29216  Filed  11-21-03;  8:45  am] 

nUJNG  CODE  416»-1>-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Oay-05-04]  - 

Propoeed  Data  Collection  Submitted 
for  PvMie  Comment  and 
RecommerKlations 

The  Centers  for  Disease  Control  and 
Preventioii  (CDC)  publishes  a  list  of 


informati  on^collection  requests  under 
review  b; '  the  Office  of  Management  and 
Budget  (( )MB)  in  compliance  withthe 
Paperwoik  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests  ,jcall  the  CDC  Reports  Clearance 
Officer  aj  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Himian 
Resoiu-cep  emd  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  kvithin  30  days  of  this  notice. 

Propoaed  Project:  Data  Collection, 
Manageiment,  Reporting,  and  Evaluation 
for  the  \«nority  AIDS  Initiative  (MAI)— 
New— National  Center  for  HIV,  STD  and 
Tuberculosis  Prevention  (NCHSTP), 
Centers  Ipr  Disease  Control  and 
Preventic^n  (CDC).  CDC  is  requesting 
OMB  approval  to  collect  data  to  assess 


the  HIV  prevention,  and  capacity- 
building  activities  of  commiuiity-based 
organizations  (CBOs)  and  other  not-for- 
profit  organizations  funded  under  the 
MAI.  The  essence  of  this  initiative  is  to 
implement  an  approach  to  HIV 
Prevention  for  minority  commimities 
through  three  strategies:  (1)  Support  of 
CBOs  to  deliver  HIV  prevention 
services;  (2)  community  coalition 
development  (CCD)  projects  to  increase 
access  to  a  linked  network  of  HIV,  STD, 
TB,  and  substance  abuse  services;  and 
(3)  capacity-building  assistance  (CBA)  to 
sustain,  improve,  and  expand  HIV     ~ 
prevention  services. 

CDC  requires  MAI  grantees  to 
evaluate  their  programs.  CDC  has  the 
responsibility  to  support  these 
evaluation  efforts  by  assisting  grantees 
in  the  design  and  implementation  of 
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their  program  evaluation  activities, 
including  the  provision  of  evaluation 
forms  and  conducting  an  overall 
evaluation  of  the  MAI.  The  data 
collected  during  this  evaluation  will 
allow  CDC  to  (1)  address  accountabihty 
needs,  (2)  provide  necessary' 
infonnation  to  the  MAI  grantees  for 
improving  their  programs,  and  (3) 


provide  a  context  for  understanding  the 
effectiveness  of  programs  targeting 
African  Americains  and  other  racial  and 
ethnic  minorities. 

Data  collection  will  include  self- 
administered  questionnaires,  which  will 
be  submitted  quarterly,  document 
reviews,  and  interviews  with  directors 
of  community -based  organizations, 


collaborating  organizations,  other 
commimity  organizations,  and 
community  members  served  by  these 
organizations.  The  first  wave  of  data 
collection  is  planned  for  the  summer  of 
2003.  Subsequent  waves  of  data 
collection  are  planned  for  2004.  The 
annualized  burden  for  this  data 
collection  is  255  hours. 


Data  collection  forms 


COTimunity-Based  Organization  (CBO)  Questionnaire  and  Capacity-Building  Recipient 

CBO  HIV  Counseling,  Testing  and  Referral  Questionnaire' 

Part  I  

Part  II  .:\ ZZ"'""""""'. 

Capacity-Building  Assistance  (CBA)  ProvidBrRegionaiiy-B^ 

Questionnaire  

CBA  Provider  Questionnaire  

Part  I  

Part  II • 

Part  III 'SZZZZZ"ZZ""Z 

Community  Coalition  Development  Questionnaire 

Part  I  

Part  II  ZZZZ 

Strategic  Alliance  ' 

Part  I  

Part  II  ■ 


Number  of 
respondents 


Number  of 

responses  per 

respondent 


Average  burden 

per  response 

(in  hrs) 


Dated:  November  17,  2003. 
Laura  Yerdon  Martin. 

Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-29217  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delejgations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14. 1980,  and  corrected  at  45  FR 
69296,  October  20,  1980,  as  amended 
most  recently  at  68  FR  62456-62469, 
dated  November  4,  2003)  is  amended  to 
reflect  the  consolidation  CDC's 
infonnation  technology  infrastructure 
functions  into  a  single  organizational 
component  entitled  the  Information 
Technology  Services  Office. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Following  the  title  and  functional 
statement  for  the  Office  of  Security  and 
Emergency  Preparedness  (CAJ8).  Office 


of  the  Chief  Operating  Officer  (CAf), 
insert  the  following: 

Information  Technology  Services 
Office  (CAJ9).  (1)  Develops  and 
coordinates  CDC-wide  plans,  budgets, 
policies,  and  procedures  for  information 
technology  (IT)  infrastructure  services 
including:  desktop  computing  support, 
directory  services,  e-mail,  helpdesk 
support,  infrastructure  software,  IT 
security,  networking,  data  center 
services,  office  automation,  remote 
access,  server  management, 
videoconferencing,  and 
telecommunications;  (2)  provides  all  IT 
infrastructure  services  for  CDC;  (3) 
provides  consulting  services,  technical 
advice,  and  assistance  across  CDC  in  the 
effective  and  efficient  use  of  IT 
infrastructure  technologies,  assets,  and 
services  to  carry  out  mission  activities, 
enhance  personnel  and  organizational 
productivity,  and  develop  information 
systems;  (4)  develops  CDC's  IT 
infrastructure  architecture;  (5)  maintains 
state-of-the-art  expertise  in  infonnation 
technology  and  computer  science;  (6) 
conducts  research  and  development, 
evaluation,  and  testing  of  new  IT 
infrastructure  technologies  to  support 
CDC's  mission;  (7)  manages  CDC's  IT 
capital  investments  and  CDC-wide  IT 
acquisitions  of  infrastnicture 
technologies;  (8)  implements  CDC 
information  technology  security 
operations;  (9)  manages  and  coordinates 
CDC-wide  IT  continuity  of  operations 


and  disaster  recovery  facilities  ensuring 
integrity,  availability,  security,  and 
recoverability  of  critical  data  and 
systems;  (10)  provides  IT  infrastructure 
support  services  by  triaging  and 
responding  to  requests  for  services, 
problem  reports,  and  taking  necessaiy 
actions;  (11)  coordinates  with  the  CDC  ' 
Corporate  University  to  identify  training 
and  educational  programs  needed  by 
staff  to  effectively  use  IT  infrastructure 
technologies  and  services;  (12)  conducts 
the  IT  infrastructure  program  in 
compliance  with  applicable  Federal 
laws,  regulations,  and  policies. 

Revise  the  mission  statement  for  the 
Infonnation  Resources  Management 
Office  (CAJ5)  as  follows: 

Delete  item  (1)  and  insert  the 
following:  (1)  Develops  and  coordinates 
CDC-wide  plans  and  budgets  for  the 
management  of  information  technology 
and  services. 

Delete  items  (4)  and  (9)  in  their 
entirety.  Delete  from  item  (8)  the  word 
"equipment." 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  the  Large 
Systems  Computing  Branch  (CAJ52)  and 
the  Network  Technology  Branch 
(CAJ54). 

Delete  item  (4)  of  the  functional 
statement  for  the  Financial  Systems 
Branch  (CAf 25),  Financial  Management 
Office  (CAf2).  and  insert  the  following: 
(4)  responsible  for  financial  systems 
application  software  and  support 
utilized  within  the  Financial 
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Management  Office  and  used  officially 
across  CDC. 

Delete  item  (4)  of  the  Functional 
statement  for  the  Management  Analysis 
Branch  (CAJ64),  Management  Analysis 
and  Services  Office  (CAJ6),  and 
renumber  the  remaining  items 
accordingly. 

Delete  item  (7)  of  the  functional 
statement  for  the  Office  of  the  Director 
(CAJ71},  Procurement  and  Grants  Office 
(CAJ7),  and  renumber  the  remaining 
items  accordingly. 

Delete  the  functional  statement  for  the 
Information  Resources  Management 
Activity  (CB132),  Office  of  Program 
Management  and  Operations  (CB13), 
Epidemiology  Program  Office  (CB),  and 
insert  the  following:  (1)  Provides 
technical  information  support  to  the 
communications,  epidemiologic, 
surveillance,  training,  and  prevention 
research  activities  of  EPO;  (2)  provides 
interface  with  CDC  and  DHHS 
management  systems;  (3)  plans, 
coordinates,  and  provides  EPO-wide 
Information  Resources  Management 
(ERM)  support  and  services;  (4) 
represents  EPQ  on  a  variety  of  IRM 
committees,  task  forces,  and 
workgroups;  (5)  coordinates,  the 
utilization  of  data  information  systems 
and  technologies. 

Delete  item  (7)  of  the  functional 
statement  for  the  Office  of 
Administrative  Services  (CCll),  Office 
of  the  Director  (CCl),  National  Institute 
for  Occupational  Safety  and  Health 
ICC],  and  inserting  the  following:  (7) 
Coordinates  the  utilization  of  data 
processing  services  within  the  Institute. 

Delete  item  (2)  of  the  functional 
statement  for  the  Administrative 
Services  Branch  (Spokane)  (CCl  14),  and 
insert  the  following:  (2)  Provides  access 
to  library  and  information  services  for 
Spokane  Research  Laboratory  personnel. 

Delete  the  functional  statement  for  the 
Management  Systems  Branch  (CCl  15) 
and  insert  the  following:  (1)  Conducts 
management  systems  studies  and 
provides  technical  services  in  the  field 
of  operations  management;  (2)  provides 
for  interface  with  CDC,  PHS,  and  HHS 
management  systems;  (3)  assures  that  all 
functional  groups  within  the  Institute 
have  access  to  suitable  and  compatible 
data  processing  and  servicesr(4) 
provides  Institute- wide  consultation 
assistance  in  data  processing. 

Delete  item  (6)  from  the  functioned 
statement  for  the  Communication  and 
Information  Activity  (CCA12),  Office  of 
the  Director  (CCAl),  Division  of 
Respiratory  Disease  Studies. 

Delete  item  (3)  frt)m  the  functional 
statement  for  the  Information 
Management  and  Dissemination 


Activity  (i^CB2).  Division  of  Safety 
Research  (CCB). 

Delete  item  (7)  of  the  functional 
statemenlj  for  the  Office  of  tiie  Director 
(CH51),  Division  of  Public  Health 
Systems  development  and  Research 
(CHS.  Puilic  Health  Practice  Pro-am 
Office  (CM),  and  insert  the  following:  (7) 
Establishes  data  systems  and  knowledge 
required  fo  support  State,  local,  and 
Divisional  needs. 

Delete  tem  (11)  from  the  functional 
statement  for  the  Office  of  the  Director 
(CJl),  Na\  ional  Immunization  Program 
(CJ),  and  Insert  the  following:  (11) 
Provides  administrative,  fiscal,  and 
informati  m  services  for  Program 
activities 

Delete  tem  (7)  from  the  functional 
statement  for  the  Financial  and 
Administ  -ative  Services  Office  (CK12), 
Office  of  he  Director  (CKl),  National 
Center  fo  HIV,  STD,  and  TB  Prevention 
(CK),  and  insert  the  following:  (7) 
Provides  )versight  and  management  of 
NCHSTP  :onference  rooms,  support  and 
coordinal  on  of  Envision  services  and 
audio-vis  lal  equipment. 

Delete  tem  (8)  from  the  functional 
statement  for  the  Prevention  Informatics 
Office  (Ci  '14),  and  insert  the  following: 
(8)  Suppc  rts  organizational  components 
to  dissem  inate-or  access  information  on 
the  Interi  et. 

Delete  tems  (5)  through  (8)  from  the 
functions  i  statement  for  the  Information 
Technolo  jy  and  Statistics  Branch 
(CK43),  L  {vision  of  Tuberculosis 
Eliminati  m  (CK4),  and  insert  the 
following ;  (5)  Provides  technical 
assistant  i  in  the  areas  of  IT  systems  and 
services  t  >  process  information;  (6) 
manages  nformation  security  for  the 
Division's  information  systems;  (7) 
maintain!  application  software  systems; 
(8)  provic  es  training  and  consultation  to 
headquar  :ers  and  field  staff  in  the  use  of 
applicatit  m  software. 

Delete"  tem  (8)  from  the  functional 
statement  for  the  Epidemiology  and 
Statistics  Branch  (CL42),  Division  of 
Diabetes  Translation  (ClA),  National 
Center  fo  ■  Chronic  Disease  Prevention 
and  Heal  h  Promotion  (CL),  and  insert 
the  follov  ring:  (8)  Provides  information 
systems  s  upport  for  headquarters 
operation  of  the  Division. 

Delete  tem  (3)  from  the  functional 
statemenj  for  the  Information 
Technok  gy,  Statistics,  and  Surveillance 
Branch  ({ 'L65),  Division  of  Reproductive 
Health  (C  L6),  and  insert  the  following: 
(3)  Deten  lines  and  recommends 

!  md  information  technology 
solutions  for  Division  programs  and 
projects. 

tem  (10)  from  the  functional 
statemen  for  the  Office  of  the  Director 
(CRl),  Ni  tional  Center  for  Infectious 


Diseases  (CR),  and  insert  the  following: 
(10)  Provides  leadership  and  support  for 
NCID  Programs  in  the  areas  of  statistics 
and  database  management. 

Delete  item  (ISj  from  the  functional 
statement  for  the  Office  of  the  Director 
(CR21).  Division  of  Global  Migration 
and  Quarantine  (CR2),  and  insert  the 
following:  (15)  Evaluates  new  software 
for  statistical  analysis,  database 
management,  graphics  production, 
geographic  information  systems,  and 
other  fimctions  related  to  Division 
objectives. 

Delete  item  (11)  in  the  functional  ^ 

statement  for  the  Office  of  the  Director 
(CR2i)  and  renimiber  the  remaining 
items  accordingly. 

Delete  item  (8)  from  the  functional 
statement  for  the  Biostatistics  and 
Information  Management  Branch 
(CRP3),  Division  c^ Bacterial  and 
Mycotic  Diseases  (CRP),  and  insert  the 
following:  (8)  Sets  Division  policy  on 
statistical  procedures,  anedysis  of 
surveillance  data,  and  procediu^s  for 
data  collection  and  processing. 

Delete  item  (5)  from  the  functional 
statement  for  the  Biostatisics  and 
Information  Management  Branch 
(CRP3)  and  renumber  the  remaining 
items  accordingly. 

Delete  in  thefr  entirety  the  title  and 
functional  statement  for  the  Information 
Management  Section  (CRP33). 

Delete  item  (6)  from  the  functional 
statement  for  the  Data  Management 
Activity  (CRS-2),  Division  of  Parasitic 
Diseases  (CRS),  and  insert  the  following: 
(6)  Evaluates  new  software  for  statistical 
analysis,  database  management, 
graphics  production,  geographical 
information  systems,  and  other 
functions  related  to  DPD  objectives. 

Delete  item  (2)  from  the  functional 
statement  for  the  Data  Management 
Activity  (CRS-2)  and  renumber 
remaining  items  accordingly. 

Delete  items  (1)  and  (2)  from  the 
functional  statement  for  the  Information 
Technology  Activity  (CRU12),  Office  of 
the  Director  (CRUl),  Division  of  Viral 
and  Rickettsial  Diseases  (CRU),  and 
renumber  remaining  items  accordingly. 

Delete  item  (5)  from  the  functional 
statement  for  the  Office  of  the  Director 
(CR41),  Division  of  Viral  Hepatitis 
(CR4),  and  insert  the  following:  (5) 
Provides  leadership  and  oversight  to  the 
provision  of  state-of-the-art  informatics 
for  DVH,  including  information  systems, 
computer  programs,  programming  and 
data  management  support,  and 
management  of  DVH  internet  and 
intranet  websites. 

Delete  item  (3)  fit)m  the  functional 
statement  for  the  C^ce  of  Information 
Technology  and  Services  (CS3), 
National  Center  for  Health  Statistics 


(CS),  and  insert  the  following:  (3) 
Provides  IRM  policy  coordination  for 
the  Center  and  systems  contract 
support. 

Delete  items  (4)  and  (8)  from  the 
functional  statement  for  the  Division  of 
InformaUon  Technology  (CS34)  and 
insert  the  following:  (4)  Provides 
software  consultation,  database 
management,  research,  design,  and 
support  services  needed  by  NCHS 
survey,  registration  and  administrative 
systems,  emphasizing  projects  which 
are  not  program  specific;  *  *  *  (8) 
manages  and  administers  contracts  for 
Center-wide  emerging  information 
technology  services. 

Delete  item  (5)  from  the  functional 
statement  for  the  Division  of 
Information  Technology  (CS34)  and 
renumber  remaining  items  accordingly. 

Delete  item  (3)  from  the  functional 
statement  for  the  Office  of  the  Director 
(CS341)  and  insert  the  following:  (3) 
Evaluates  and  recommends  new 
information  technology  software  and 
methods  in  support  of  NCHS. 

Delete  item  (2)  from  the  functional 
statement  for  the  Office  of  the  Director 
(CS341)  and  renumber  remaining  items 
accordingly. 

Delete  items  (1)  and  (3)  from  the 
functional  statement  for  the  Software 
Solutions  and  Engineering  Branch 
(CS342)  and  insert  the  following:  (1) 
Conducts  and  evaluates  studies  on 
emerging  software  technologies  and 
methodologies  for  NCHS  as  input  to  the 
IT  and  IRM  planning  process  and  serves 
as  a  clearinghouse  on  these  emerging 
technologies  for  NCHS;  *  *  *  (3) 
partners  with  NCHS  programs,  outside 
agencies  and  the  States,  to  pilot  the 
application  of  new  software 
technologies  and  methodologieis  to  meet 
NCHS-wide  needs. 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Network 
Engineering  Branch  (CS343). 

Delete  item  (6)  from  the  functional 
statement  for  the  Systems  and 
Programming  Branch  (CS72),  Division  of 
Health  Interview  Statistics  (CS7),  and 
renumber  remaining  items  accordingly. 

Delete  items  (3)  and  (6)  fix)m  the 
functional  statement  for  the  Informatics 
Branch  (CS83).  Division  oftiealth  and 
Nutrition  Examination  Surveys  (CSS), 
and  insert  the  following:  (3)  develops, 
implements,  and  supports  technologies, 
data  architectm^s,  and  database 
management  for  the  Division's  data 
collection  and  analjrtic  programs 
consistent  with  state-of-the-art  trends  in 
computer  and  informatics  research; 
*  *  *  (6)  develops  and  implements 
standards  for  the  Division's  data 
collection  programs  and  data  access 
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(e.g.,  data  dissemination,  telemedicine 
appUcations). 

Dated:  November  10,  2003. 
William  H.  Ginuon, 

Chief  Operating  Officer.  Centers  for  Disease 

Control  and  Prevention  (CDC). 

(FR  Doc.  03-29218  Filed  11-21-03;  8:45  am) 

BtLUNG  CODE  4iaO-1S-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  2003N-0318] 

Agency  Information  Collectlon 
Activities;  SutMnission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Procedures  for  ttie 
Safe  and  Sanitary  Processing  and 
importing  of  Fisli  and  Rshery  Products 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Fax  written  conunents  on  the 
collection  of  information  by  December 
24, 2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  comments  be 
faxed  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attn:  Fumie 
Yokota,  Desk  Officer  for  FDA,  FAX: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  {HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Procedures  for  the  Safe  and  Sanitary 
Processing  and  Importing  of  Fish  and 
Fishery  Products— 21  CFR  Part  123 
(OMB  Control  Number  0910-0354)— 
Extension 

FDA  regulations  in  part  123  (21  CFR 
part  123)  mandate  the  application  of 
hazard  analysis  and  critical  control 
point  (HACCP)  principles  to  the 


processing  of  seafood.  HACCP  is  a 
preventive  system  of  hazard  control 
designed  to  help  ensure  the  safety  of 
foods.  The  regulations  were  issued 
under  FDA's  statutory  authority  to 
regulate  food  safety,  including  section 
402(a)(1)  and  (a)(4)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
342(a)(1)  and  (a)(4)),  and  became 
effective  on  December  18, 1997. 

Certain  provisions  in  part  123  reqiure 
that  processors  and  importers  of  seafood 
collect  and  record  information.  The 
HACCP  records  compiled  and 
maintained  by  a  seafood  processor 
primarily  consist  of  the  periodic 
observations  recorded  at  selected 
monitoring  points  during  processing 
and  packaging  operations,  as  called  for 
in  a  processor's  HACCP  plan  (e.g..  the 
values  for  processing  times, 
temperatures,  acidity,  etc..  as  observed 
at  critical  control  points).  The  primary 
purpose  of  HACCP  records  is  to  permit 
a  processor  to  verify  that  products  have 
been  produced  within  carefully 
established  processing  parameters 
(critical  limits)  that  ensiu«  that  hazards 
have  been  avoided.  HACCP  records  are 
normally  reviewed  by  appropriately 
trained  employees  at  the  end  of  a 
production  lot  or  at  the  end  of  a  day  or 
week  of  production  to  verify  that  control 
limits  have  been  maintained,  or  that 
appropriate  corrective  actions  were 
taken  if  the  critical  limits  were  not 
maintained.  Such  verification  activities 
are  essential  to  ensure  that  the  HACCP 
system  is  working  as  planned.  A  review 
of  these  records  during  the  conduct  of 
periodic  plant  inspections  also  permits 
FDA  to  determine  whether  the  products 
have  been  consistently  processed  in 
conformance  with  appropriate  HACCP 
food  safety  controls. 

Section  123.12  requires  that  importers 
of  seafood  products  take  affirmative 
steps  and  maintain  records  that  verify 
that  the  fish  and  fishery  products  they 
offer  for  import  into  the  United  States 
were  processed  in  accordance  with  the 
HACCP  and  sanitation  provisions  set 
forth  in  part  123.  These  records  are  also 
to  made  available  for  review  by  FDA  as 
provided  in  §  123.12(c). 

The  time  and  costs  of  these . 
recordkeeping  activities  will  vary 
considerably  among  processors  and 
importers  of  fish  and  fishery  products, 
depending  on  the  type  and  number  of 
products  involved,  and  on  the  nature  of 
the  equipment  or  instruments  required 
to  monitor  critical  control  points.  The 
burdens  have  been  estimated  using 
typical  small  seafood  processing  fmns 
as  a  model  because  these  firms  represent 
a  significant  proportion  of  the  industry. 
Tne  burden  estimate  in  table  1  of  this 
document  includes  only  those 
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collections  of  information  under  the 
seafood  HACCP  regulations  that  are  not 
already  required  under  other  statutes 
and  regulations.  For  example,  the 
current  food  manufacturing  practices 
provisions  in  21  CFR  part  110  already 
require  that  all  food  processors  ensure 
good  sanitary  practices  and  conditions, 
monitor  the  quality  of  incoming 
materials,  monitor  and  control  food 


temperatikres  to  prevent  bacterial 
growth,  and  perform  certain  corrective 
actions  a^d  verification  procedures. 
Fiulhennpre,  the  estimate  does  not 
include  collections  of  information  that 
are  a  usual  and  customary  part  of 
businesses'  normal  activities.  For 
example,  ihe  tagging  and  labeling  of 
molluscan  shellfish  (21  CFR  1240.60)  is 
a  customary  and  usual  practice  among 


seafood  processors.  Consequently,  the 
estimates  in  table  1  of  this  document 
account  only  for  new  information 
collection  and  recording  requirements 
attributable  to  part  123. 

In  the  Federal  Register  of  July  28, 
2003  (68  FR  44341).  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 


- 

ESTIMATED  Al 

muAL  Recordkeeping  Burden^ -3 

- 

2^  CFR  Section 

No.  of  Record- 
keepers 

Annual  Frequenc 
of  Recordkeeping 

1 

Total  Annual 
Records 

Hours  per  Record- 
keeper^ 

Total  Hours 

Total  Operating  & 

Maintenance 

Costs 

123.6(a).  (b),  and 
(c) 

243 

1 

243 

16.00 

3.888^ 

$58,320.00 

123.6(c)(5) 

4,850 

% 

19,400 

0.30 

5,820 

$87,300.00 

123.8(a)(1),  and 
(c) 

4,850 

1 

4,850 

4.00 

19,400 

$291,000.00 

123.12(a)(2Kii) 

1.000 

8 

) 

80,000 

0.20 

16,000 

$240,000.00" 

123.6(c)(7) 

4,850 

26 

) 

1,358,000 

0.30 

407,400 

$6,111,000.00 

123.7(d) 

1,940 

i 

7,760 

0.10 

1,940 

$29,100.00 

123.8(d) 

4,850 

4 

7 

227,950 

0.10 

22,795 

$341,925.00 

123.11(c) 

4.850 

28 

5 

1,358,000 

0.10 

135,800 

$2,037,000.00 

123.12(c) 

1,000 

t 

3 

80,000 

0.10 

8,000 

$120,000.00 

123.12(aK2) 

SO 

1 

50 

4.00 

200 

$3,000.00 

123.t0 

243 

1 

24 

24.00 

5,832 

$87,480.00 

Annual  Burden 
Hours 

627,075 

$9,406,125.00 

^The  above  estim 
§123.16-Smoked 
§123.28(a)-Sourc 
§123.28(c),(d)-R< 

ates  include  the  infon 

Fisti — process  contr 

»  Controls — Mollusc: 

jcords— molluscan  st 

mation  collection  n 
3ls  (see  123.6(b)) , 
in  Shellfish  (see  1: 
lellfish  (see  123.6(1 

qi 

!3 

■■){ 

jirements  in  the  follov 

6(b)) 
7)) 

ving  sections: 

« 

C 

I  on  an  estimated  280  working  days  per  year.  i 

2  Estiniated  average  time  per  8  hour  work  day  unless  ond  time  response 

3  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informatk>n. 


Dated:  November  7,  2003. 
Jefiey  Shuren,  ~ 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-29195  Filed  11-21-03;  8:45  am] 

BILUNQ  COBE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Adminiatration 

[Doctot  No.  2003N-0508] 

Agency  Information  Coilaction 
AcUvitiaa;  Propoaad  Coliection; 
Comment  Requaat;  Focus  Groups  as 
Used  by  ttia  Food  and  Drug 
AdmintstfaHon 

AGBCV:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice 


The  Food  and  Drug 

ation  (FDA)  is  announcing  an 
ity  for  public  comment  on  the 

collection  of  certain 

on  by  the  agency.  Under  the 

k  Reduction  Act  of  1995  (the 

eral  agencies  are  required  to 
otice  in  the  Federal  Register 

g  each  proposed  collection  of 
on  including  each  proposed 

of  an  existing  collection  of 
on,  and  to  allow  60  days  for 
mment  in  response  to  the 

is  notice  solicits  comments  on 
ups  as  used  by  FDA  to  gauge 

inion.  Policymakers  can  use 
up  results  to  test  and  refine 
s  so  they  can  conduct  further 

as  well  as,  adopt  new  policies 
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and  to  allocate  or  redirect  significant 
resources  to  support  these  policies. 
DATES:  Submit  written  or  electronic  " 
comments  on  the  collection  of 
information  by  January  23,  2004. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  MFORMATION  CONTACT: 
JonnaLjmn  P.  Capezzuto,  Office  of 
Management  Programs  {HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
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Lane,  Rockville.  MD  20857,  301-827- 
4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
infonnation  they  conduct  or  sponsor. 
"Collection  of  infonnation"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Focus  Groups  as  Used  by  the  Food  and 
Drug  Administration — (OMB  Control 
Number  0910-0497) 

FDA  will  collect  and  use  information 
gathered  through  the  focus  group 


vehicle.  This  information  will  be  used 
to  develop  programmatic  proposals,  and 
as  such,  compliments  other  important 
research  findings  to  develop  these 
proposals.  Focus  groups  do  provide  an 
important  role  in  gathering  information 
because  they  allow  for  a  more  indepth 
understanding  of  consumers'  attitudes, 
beliefs,  motivations,  and  feelings  than 
do  quantitative  studies. 

Also,  information  from  these  focus 
groups  will  be  used  to  develop  policy 
and  redirect  resources,  when  necessary, 
to  our  constituents.  If  this  information  is 
not  collected,  a  vital  link  in  information 
gathering  by  FDA  to  develop  policy  and 
programmatic  proposals  will  be  missed 
causing  further  delays  in  policy  and 
program  development. 

FDA  estimates  the  burden  for 
completing  the  forms  for  this  collection 
of  information  in  table  1  of  this 
document . 

The  total  aimual  estimated  burden 
imposed  by  this  collection  of 
information  is  2,830  hours  aimually. 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


Center 


Center  for  Biologies 
Evaluation  and  Re- 
search 


Subject 


Center  for  Drug  Eval- 
uation and  Re- 
search 


Center  for  Devices 
and  Radiological 
Health 


May  use  focus  groups 
when  appropriate 


Varies  (e.g.,  dlrect-to-con- 
sumer  Rx  drug  pro- 
motion, physician  label- 
ing of  Rx  drugs,  medica- 
tion guides,  over-the- 
counter  drug  labeling, 
risk  communication 


No.  of  Focus 

Groups  per 

Study 


10 


Center  for  Food 
Safety  and  Applied 
Nutrition 


Center  for  Veterinary 
Medicine 


Total 


Varies  ^e.g.,  FDA  Seal  of 
Approval,  patient  label- 
ing, tampons,  on-line 
sales  of  medical  prod- 
ucts, latex  gloves 


Varies  (e.g.,  food  safety, 
nutrition,  dietary  supple- 
ments, consumer  edu- 
cation) 


Varies  (e.g.,  animal  nutri- 
tion, supplements,  label- 
ing of  animal  Rx) 


No.  of  Focus 
Groups  Sessions 
Conducted  Annu- 
ally 


No.  of  Participants 
per  Group 


Hours  of  Dura- 
tion for  Each 

Group  (in- 
cludes screen- 
ing) 


Total  Hours 


100 


16 


28 


40 


1.58 


1.58 


25 


186 


2.08 


1.58 


71 


1,422 


300 


2.08 


1.78 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation 


569 


468 


2,830 


Annually,  FDA  projects  about  28 
focus  group  studies  using  186  focus 
groups  lasting  an  average  of  1.78  hours 
each.  FDA  has  allowed  bimlen  for 
unplanned  focus  groups  to  be 
completed  so  as  not  to  restrict  the 


agency's  ability  to  gather  information  on 
public  sentiment  for  its  proposals  in  its 
regulatory  as  well  as  other  programs. 


Dated:  November  14,  2003. 
Jefifrey  Shuren. 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-29197  Filed  11-21-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctat  No.  2003D-0512] 

GuManca  for  tndustryand  Food  and 
Drug  Administration  Staff;  User  Fees 
and  Refunds  for  Prsmarlcet  Approval 
Applications;  Avallal>iUty 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"User  Fees  and  Refunds  for  Premarket 
Approval  Applications."  This  guidance 
ouUines  the  types  of  premarket  approval 
applications  (PMAs),  including 
supplements  and  other  submissions, 
that  are  subject  to  user  fees  as  well  as 
those  that  do  not  have  an  associated  fee. 
The  guidance  also  identifies  industry 
and  FDA  actions  on  these  submissions 
that  may  result  in  a  partial  refund  of  the 
fee.  The  guidance  document  is 
immediately  in  eHect,  but  it  remains 
subject  to'  comment  in  accordance  with 
the  agency's  good  guidance  practices 
(GGPs). 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "User  Fees 
and  Refunds  for  Premarket  Approval 
Applications"  to  the  Division  of  Small 
Manufacturers,  International,  and 
Consumer  Assistance  {HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  E>rug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
aissist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  conunents  to  bttp:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  dociunent. 
R>R  FURTHER  INFORMATION  CONTACT: 
Regarding  device  issues:  Thinh 
Nguyen,  Center  for  Devices  and 
Radiological  Health  (HFZ-402), 
Food  and  IDrug  Administration, 
9200  Corporate  Blvd.,  Rockville, 


MD  10850,  301-594-2186. 
Regan  ing  biologies  issues:  Sayah 
Nedj  ir.  Center  for  Biologies 
Evali  latipn  and  Research  (HFM- 
380)  J  Food  and  Drug 
Adniinistration,  1401  Rockville 
Pikej  Rockville,  MD  20852,  301- 
827-]3524. 
SUPPt.EM<NTARY  INFORMATION: 

I.  Backgi  ound 

The  Ml  sdical  Device  User  Fee  and 
Modemii  ation  Act  of  2002  (MDUFMA) 
(Public  L  jw  107-250),  amends  the 
Federal  I  ood.  Drug,  and  Cosmetic  Act  to 
allow  FD  (\  to  collect  user  fees  for 
certain  p  -emarket  reviews.  The  new  law 
also  permits  partial  refands  under 
certain  circumstances,  such  as  in  the 
case  of  a  non-filing  decision  for  a  PMA. 
In  other  i  :ases,  the  statute  permits  a 
refund  bi  it  stipulates  that  it  is  to  be  in 
an  amou  it  determined  by  the  level  of 
effort  ex]  lended  by  the  agency  during  its 
review  o  the  application.  The  guidance 
outlines  the  user  fees  due  with  certain 
PMAs,  the  refunds  set  by  statute,  and 
FDA's  plpn  for  determining  the  amount 
of  the  fe*  to  be  refunded  when  the  exact 
amount :  s  not  prescribed  by  the  new 
law. 

FDA  ii  making  this  guidance 
documei  it  immediately  available 
because  irior  public  participation  was 
not  feasi  )le.  MDUFMA's  user  fee 
provisioi  is  were  effective  immediately, 
and  it  is  essential  for  the  agency  to 
provide  juidance  to  its  stakeholders  on 
the  user  ee  program  as  quickly  as 
possible  Although  it  was  not  feasible  to 
obtain  comments  before  issuing  the 
guidance,  in  accordance  with  this 
agency's  GGP  procedures,  FDA  will 
accept  ci  tmments  on  the  guidance  at  any 
time. 

II.  Signi  icance  of  Guidance 

This  g  lidance  is  being  issued 
consistei  it  with  FDA's  GGPs  regulation 
(21  CFR  10.115).  The  guidance 
represen  ts  the  agency's  current  thinking 
on  user  ees  and  refunds  for  PMAs.  It 
does  nol  create  or  confer  any  rights  for 
or  on  an  y'  person  and  does  not  operate 
to  bind  1  T)A  or  the  public.  An 
altemati  ve  approach  may  be  used  if 
such  ap  iroach  satisfies  the 
requirei  lents  of  the  applicable  statute 
and  regi  lations. 

III.  Elecponic  Access 

To  reoeive  a  copy  of  "User  Fees  and 
Refunds  for  Premarket  Approval 
Applications"  by  fax  machine,  call  the 
Center  fpr  Devices  and  Radiological 
Health  (tDRH)  Facts-On-Demand 
system  (ft  800-899-0381  or  301-827- 
0111  frc  m  a  touch-tone  telephone.  Press 
1  to  ent(  ir  the  system.  At  the  second 


voice  prompt,  press  1  to  order  a 
document.  Enter  the  document  number 
(1224)  followed  by  the  poimd  sign  (#). 
Follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Reglstn  reprints,  information 
on  premarket  submissions  (including   ^ 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device^iriented  infonnation. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

IV.  Paperwork  Reduction  Act  ofl995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of 
infonnation  addressed  in  the  guidance 
document  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
user  fee  forms  (OMB  control  number 
0910-0511),  which  expires  on  August 
31,  2006,  and  the  regulations  governing 
administrative  practices  and  procedures 
(21  CFR  part  10,  OMB  control  number 
0910-0192). 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see , 
ADDRESSES),  written  or  electronic 
comments  regarding  this  guidance. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
received  may  be  seen  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  ~ 
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Dated:  November  14,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-29196  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4180-01-8 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciuity. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continviing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  Ihe 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  information 
collection.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  the  end-of-course 
evaluation  form  used  to  evaluate  the 
National  Fire  Academy's  (NFA)  resident 
and  regional  delivery  courses. 

SUPPLEMENTARY  INFORMATION:  The  NFA 
is  memdated  under  the  Fire  Prevention 
and  Control  Act  of  1974,  Public  Law  93- 
498,  to  provide  training  and  education 
to  the  Nation's  fire  service  and 
emergency  service  personnel.  To 
maintain  the  quality  of  these  programs, 
it  is  necessary  to  evaluate  them  on  an 
ongoing  basis.  The  National  Fire 
Academy  Course  Evaluation  Form 
provides  one  means  of  maintaining 
quality  assurance  for  NFA  resident  and 
regional  courses.  This  form  is  used  for 
on-campus  courses  delivered  at  the  NFA 
facility,  located  in  Emmitsburg, 
Maryland,  and  for  NFA  regional 
courses,  which  are  identical  to  the  NFA 
resident  courses,  but  offered  in  selected 
regions  to  students  unable  to  travel  to 
NFA  for  the  resident  offering  of  the 
com-se. 

Collection  of  Informatioii 

Titie:  National  Fire  Academy  Course 
Evaluation  Form. 

• 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

QMB  Number;  1660-0032. 


Fonn  Number:  FEMA  Form  95-20, 
National  Fire  Academy  Course 
Evaluation  Form. 

Abstract:  The  National  Fire  Academy 
Course  Evaluation  Form  is  used  to 
evaluate  the  effectiveness  of  all  resident 
.    and  regional  delivery  courses.  The  fonn 
is  primarily  used  to  assess  the 
effectiveness  of  course  materials, 
instructor  delivery  and  physical 
location.  The  demographic  information 
is  used  in  developing  needs  assessments 
and  identifying  the  student  population's 
representation. 

Affected  Public:  Individuals 
participating  in  NFA  on-campus  or 
regional  courses. 

Estimated  Total  Armual  Burden 
Hours:  1,450. 

Estimated  Number  of  Respondents  • 
5,800. 

Estimated  Hour  Burden  Per  Response: 
15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Cost:  The  annualized  cost 
to  respondents  is  minimal.  Respondents 
utilize  the  hour  burden  at  the  end  of 
each  coiu-se  to  complete  the  written 
evaluation  form,  therefore,  a  cost 
estimate  is  not  included. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  iirformation  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  wrritten  comments  to  Muriel  B. 
Anderson,  Branch  Chief,  Records 
Management  Branch,  Information 
Resources  Management  Division, 
Information  Technology  Services 
Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
U.S.  Department  of  Homeland  Security, 
500  C  Street,  SW.,  Room  316, 
Washington,  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Terry  Gladhill,  Program 
Analyst,  National  Fire  Academy  at  (301) 


447-1239  for  additional  information. 
You  may  contact  Ms.  Anderson  for 
copies  of  the  proposed  collection  of 
information  at  facsimile  number  (202) 
646-3347  or  e-mail  address: 
Information.CoIlections@fema.gov.  - 

Dated:  November  13,  2003. 
Edward  W.  Keman, 

Division  Director.  Information  Resourves 
Management  Division,  Information 
Technology  Services  Directorate. 
(FR  Doc.  03-29290  Filed  11-21-03;  8:45  am] 
BHJJNG  COOE  9110-17-P 


DEPARTMENT  OF  HOMEU^ND 
SECURITY 

FMeral  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  FEMA's  Excess  Federal  Real 
Property  Program  Application. 

Type  of  Information  Collection:  New. 
Abstract:  GSA  provides 
aimouncements  to  FEMA,  and  to  State 
and  local  governments,  concerning 
available  Federal  surplus  real  property 
for  emergency  management  response 
use  purposes  including  fire  and  rescue 
services.  An  applicant  must  notify  the 
disposal  agency  such  as  GSA  Regional 
and  Headquarters  offices,  or  the 
Department  of  Defense  (EK3D)  Base 
Realignment  Closure  (BRAC)  offices, 
and  FEMA  Regional  and  Headquarters 
ofBces  of  its  intent  to  acquire  the 
property.  The  notification  should  occur 
within  20  days  after  notification  of 
property  availability.  States,  the  District 
of  Columbia,  any  territory  or  possession 
of  the  United  States,  or  any  political 
subdivision  or  instnmientality  thereof, 
may  apply  for  the  transfer  or 
conveyance  of  surplus  real  property  for 
emei;gency  management  response  use 
purposes.  An  applicant  must  formally 
submit  a  completed  FEMA  Excess 
Federal  Real  Property  Program 
application  including  supporting 
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dociunentation  to  FEMA.  After 
receiving  this  information,  FEMA  will 
then  determine  if  the  requested  excess 
Federal  real  property  is  required  for 
emergency  management  response  use. 
The  application  process  is  designed  to 
ensure  that  the  applicant's  proposed  use 
of  the  Federal  real  property  is  for 
emergency  management  use  as  an 
integral  part  of  applicable  State  and 
local  government  plans.  The  completed 
application  form  is  designed  to  ensure 
that  the  applicant  conforms  to  GSA  and 
DOD  regulatory  conditions. 

Affected  Public:  State,  Local,  or  Tribal 
Governments. 

Number  of  Respondents:!. 

Estimated  Time  per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3  hours. 

Frequency  of  Response:  On  occasion. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments 
within  30  days  of  the  date  of  this  notice 
on  the  proposed  information  collection 
to  the  F^IA  Desk  OfBcer  at  the  Office 
'of  Management  and  Budget  (OMB)  at  e- 
mail  address 
David_Rostker®omb.eop.gov.  _. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  sent  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resoiut:es  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency  at  e-mail  address 
Information.Collections@fema.gov. 

Dated:  November  13,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division.  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-29291  Filed  11-21-03;  8:45  am] 
HLLMG  COOr9110-07-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR-481 5-N-«of 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Customer  Service  and  Satisfaction 
Survey 

AGENCY:  Office  of  tha  Chief  hilormation 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  re<4uirement  described  below 
has  been  submitted  to  the  Office  of 
Managenent  and  Budget  (OMB)  for 
re>'iew,  as  required  by  the  Paperwork 
Rf  duction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  ]  iroposal. 

This  J  roposed  survey  measures  the 
respond  mt's  level  of  satisfaction  with 
their  liv  ng  conditions,  facilitates 
interact!  on  and  communication  between 
PHAs/oi  vners  and  residents,  and  guides 
manage!  s  in  recognizing  areas  of 
concern  identified  by  residents. 
DATES:  C  omments  Due  Date:  December 
24, 2003 . 

ADDRESS  ES:  Interested  persons  are 
invited  1  o  submit  comments  regarding 
this  pro  >osal.  Comments  should  refer  to 
the  prop  osal  by  name  and  OMB 
approva  number  (2507-0001)  and 
should  I  e  sent  to:  Lauren  Wittenberg, 
OMB  De  sk  Officer,  Office  of 
Manage:  aent  and  Budget,  Room  10235, 
New  Ex(  (cutive  Office  Building, 
Washin(  ton.  DC  20503;  Fax  nimiber 
(202)  39  )-6974;  E-mail 
Lauren_  Wittenber^omb. eop.gov. 

FOR  FUR  "HER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  A.YO,  Department  of  Housing 
and  Urb  m  Development,  451  Seventh 
Street,  S  outhwest,  Washington,  DC 
20410;  d-mail  Wayne_Eddins@HUD.gov; 
telephoie  (202)  70&-2374.  This  is  not  a 
toll-freenumber.  Copies  of  the  proposed 
forms  aild  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  M±  Eddins  or  on  HUD's  Web  site 
at  http:/\fwww5.hud.gov:63001/po/i/ 
icbts/callection  search .  cfm . 

SUPPLEMENTARY  INFORMATION:  The 
Departn^ent  has  submitted  the  proposal 
for  the  c  ollection  of  information,  as 
describe  d  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  IJ.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  t  le  information  collection 
proposa  ;  (2)  the  office  of  the  agency  to 
collect  1  [le  information;  (3)  the  OMB 
approva  1  number,  if  e  pplicable;  (4)  the 
descripi  ion  o "  the  net  d  for  the 
information  a.id  its  pioposed  use;  (5) 
the  agei  cy  foroi  number,  if  applicable; 
(6)  wha  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
irequenily  information  submissions  will 
be  required;  (8)  an_estimate  of  the  total 
lumbeijoi  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hom-s  of  response;  (9) 
whethei  the  proposal  is  new,  an 
extensi(  m,  reinstatement,  or  revision  of 
an  infoi  tnation  collection  requirement; 
and  (10  the  name  and  telephone 
numbeit  of  an  agency  official  familiar 
with  th(  i  proposal  and  of  the  OMB  Desk 


Officer 
This 
information 


'or  the  Department. 

«Iotice  also  lists  the  following 


Title  of  Proposal:  Customer  Service 
and  Satisfaction  Survey. 

OMB  Approval  Number:  2507-0001. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  It's  Proposed  Use:  The 
proposed  survey  measures  the 
respondent's  level  of  satisfaction  with 
their  living  conditions,  interaction  and 
communication  between  PHAs/owners 
and  residents,  and  guides  managers  in 
recognizing  areas  of  concern  identified 
by  residents. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government. 

Frequency  of  Submission:  Annually. 

Reporting  Burden:  Number  of 
Respondents  580,797;  Average  response 
per  respondent  0.37;  Total  annual 
responses  216,979;  Average  burden  per 
response  0.29  hrs. 

Total  Estimated  Burden  Hours: 
64,021. 

Status:  Revision  of  a  currently 
approved  collection. 

Authoritjr:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  November  14,  2003; 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  03-29203  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  Fn-4t)15-N-91] 

Notice  of  Submittsion  of  Proposed 
information  Collection  to  OMB:  Public 
Housing  Agencies'  Management 
Operations  Review 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  reqiiired  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  submission  is  a  request  for 
extension  of  OMB  approval  to  collect 
the  subject  information.  PHAs  (or 
Resident  Management  Corporations) 
submit  management  information  for 
evaluation  of  all  major  areas  of  a 
participant's  management  operations. 
The  information  is  used  to  assess  the 
management  performance  of  PHAs. 


DATES:  Comments  Due  Date:  December 
24, 2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  0MB 
approval  number  (2535-0106)  and 
should  be  sent  to:  Latuen  Wittenberg, 
0MB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Wittenberg@omb.  eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
at  http://www5.hud.gov:63001/po/i/ 
icbts/collectionsearch .  cfm . 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hoiu-s  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Agencies'  Management  Operations 
Review. 

OAiB  Approval  Number:  2535-0106. 
Form  Numbers:  Form  HUI>-50072. 
Description  of  the  Need  for  the 
Information  and  It's  Proposed  Use: 
PHAs  (or  Resident  Management 
Corporations)  submit  management 
information  for  evaluation  of  all  major 
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areas  of  a  participant's  management 
operations.  The  information  is  used  to 
assess  the  management  performance  of 
PHAs. 

Respondents:  Not-for-profit 
institutions,  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Annually. 

Reporting  Burden:  Number  of 
Respondents  3,170;  Average  response 
per  respondent  1;  Total  annual 
responses  3,170;  Average  burden  per 
response  1.26  hrs. 

Total  Estimated  Burden  Hours:  3,170. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  November  17,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-29204  Filed  11-21-03;  8:45  am] 

BILUNG  COOE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Utah  Reclamation  Mitigation  and 
Conservation  Commission 

Central  Utah  Project  Completion  Act 

AGENCY:  Department  of  the  Interior. 
Office  of  the  Assistant  Secretary — Water 
and  Science;  and  the  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Commission). 
ACTION:  Notice  of  availability.  Draft 
Environmental  Impact  Statement  (DEIS), 
Lower  Duchesne  river  Wetlands 
Mitigation  Project,  Duchesne  and 
Uintah  Counties,  Utah. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Central 
Utah  Project  Completion  Act  Office,  and 
the  Utah  Reclamation  Mitigation  and 
Conservation  Commission 
(Commission),  propose  to  create, 
restore,  and  otherwise  enhance  riparian 
wetland  habitats  along  the  Duchesne 
River,  utah,  as  partial  mitigation  for  the 
Bonneville  Unit,  Central  Utah  Project 
(CUP).  This  project  has  been  planned  in 
conjunction  with  the  Ute  Indian  Tribe  of 
the  Uintah  and  Oiuay  Agency  and  is 
intended  to  fulfill  long-standing 
commitments  to  mitigate  for  impacts  to 
Ute  Indian  tribal  and  non-tribal 
wetland-wildlife  habitats  arising  fitim 
construction  and  operation  of  the 
Bonneville  Unit,  and  to  provide 
additional  wetland/wildUife  benefits  to 
the  Ute  Indian  Tribe. 

A  Proposed  Action  and  two 
alternatives  are  evaluated,  along  with 


the  No  Action  Alternative,  in  the  DEIS. 
Under  the  Proposed  Action, 
approximately  7,790  acres  of  land 
composed  of  Ute  Indian  Tribal  trust 
lands,  up  to  2,154  acres  of  fee  lands  to 
be  acquired  by  the  Federal  Government, 
and  a  1,087-acre  parcel  of  existing 
Federal  land  would  be  acquired  and/or' 
developed  into  a  cohesive  wetlands 
management  unit.  A  portion  of  the 
water  currently  managed  by  the  Bureau 
of  Indian  Affairs  for  the  uinta  Indian 
Irrigation  Project  would  be  utilzed, 
along  with  water  available  under  rights 
owned  by  the  Federal  Government,  and 
any  water  acquired  with  fee  lands,  to 
improve  existing,  and  restore  prior 
existing,  wetlands  throughout  the 
property.  In  general,  the  lands  would  be 
improved  and  managed  for  fish  and 
wildlife  habitat  and  wetland  resources 
in  a  manner  that  replaces  wetland 
resources,  especiaUy  Ute  Indian  Tribal 
resources,  lost  or  adversely  impacted  by 
the  Bonneville  Unit.  CUP.  All  project 
lands  would  be  managed  by  the  Ute 
Indian  Tribe  under  management 
agreements  with  the  Joint  Lead  Agencies 
to  achieve  the  prescribed  wetlands- 
associated  fish  and  wildlife  benefits, 
and  for  other  wetland/wildlife-related 
tribal  benefits.  The  alternatives  included 
in  the  DEIS  are  similar  to  the  Proposed 
Action,  differing  only  in  the  acreage 
amounts  and  locations. 

The  public  is  invited  to  submit 
comments  on  the  adequacy  of  the  DEIS 
and  the  assessment  of  environmental 
impacts.  Comments  received  in 
response  to  this  notice  will  be  part  of 
the  public  record  and  available  for 
public  review  pursuant  to  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
may  be  released  to  the  public  upon 
request.  This  will  normally  include 
names,  addresses,  and  any  other 
personal  information  be  withheld  fix>m 
such  releases  by  so  indicating  in  their 
letter  of  comment  or  by  means  of 
separate  written  communication. 
DATES:  The  DEIS  will  be  available  for      ' 
public  review  and  comment  for  a 
minimum  of  forty-five  (45)  calendar 
days  following  the  publication  of  this 
notice.  The  deadline  for  submittal  of 
written  comments  on  the  DEIS  will  be 
stated  on  the  cover  sheet  of  ^e 
document  and  noted  in  the  transmittal 
letter  to  all  reviewers. 

Comments  on  the  DEIS  may  also  be 
presented  verbally  or  in  writing  at  the 
public  meetings  to  be  held  at  the 
vicinity  of  the  project.  Public  meetings 
are  being  held  to  present  the  evaluation 
of  environmentad  impacts  to  the  public 
and  provide  additional  opportunity  for 
public  comment  on  the  project.  The 
places,  dates,  and  times  of  public 


65944 


Federal  Register /Vol.  68,   ^lo.  226 /Monday,  November  24,  200y/Notiee8 


meetings  will  be  noted  in  the  transmittal 
letter  to  all  reviewers  and  announced  in 
-local  newspapers. 
'  Public  meetings  will  be  held  at  the 
following  locations: 

December  16,  2003:  West  Juniorjiigh 
School,  East  Highway  40,  Fort 
Duchesne,  Utah  84026. 

December  17.  2003:  Crossroads  Senior 
Center,  50  East  200  South,  Roosevelt, 
Utah  84066. 

December  18,  2003:  iState  Office, 
Biireau  of  Land  Management.  Third 
Floor  Conference  Room,  324  South  State 
Street,  Salt  Lake  City,  Utah  84138. 

All  meetings  will  begin  at  6  pm  and 
conclude  at  8  pm. 

ADDRESSES:  Comments  on  the  DEIS 
should  be  addressed  to:  Mr.  Ron  Groves, 
Director,  Wissiups  Wetlands  Project, 
Ute  Indian  Tribe,  PO  Box  190,  Ft. 
Duchesne,  Utah  84026. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  Draft  EIS  and  the  resource 
technical  reports  can  be  obtained  by 
contacting  Mr.  Ron  Groves,  Director, 
Wissiups  Wetlands  Project,  Ute  Indian 
Tribe,  PO  Box  190,  Ft.  Duchesne,  Utah . 
84026,  Telephone:  (435)  722-5867,  E- 
mail  address:  wetlands@ubtanet.com. 

Copies  of  the  DEIS  are  also  available 
for  inspection  at: 

Utah  Reclamation  Mitigation  and 
Conservation  Commission,  102  West 
500  South,  Suite  315.  Salt  Lake  City, 
Utah  84101. 

Department  of  the  Interior,  Central 
Utah  Project  Completion  Act  Office,  302 
East  1860  South,  Provo,  Utah  84606. 

Department  of  the  Interior.  Natiual 
Resource  Library,  1849  C  Street,  NW., 
Washington,  DC  20240. 

Duchesne  County  Library,  70  East 
Lagoon,  Roosevelt,  Utah  84066. 

Headquarters,  Ute  Indian  Tribe  of  the 
Uintah  and  Ouray  Agency,  988  South 
7500  East,  Ft.  Duchesne,  Utah  84026. 

Information  on  other  matters  related 
to  this  notice  may  be  obtained  by  calling 
or  writing  Mr.  Ralph  G.  Swanson, 
Program  Coordinator,  CUP  Completion 
Act  Office,  Department  of  the  Interior, 
302  East  1860  South,  Provo  UT  84606- 
6154,  Telephone  (801)  379-1254,  E-mail 
address:  r6wanson@uc.usbr.gov. 

Dated:  September  8,  2003. 
Rmiald  Johnston, 

CUP  Program  Director,  Department  of  the 
Interior. 

Dated:  September  8,  2003. 

Mkhael  C.  Weland, 

Executive  Director,  Utah  Reclamation 
Mitigation  and  Conservation  Commission. 

iFRDoc.  03-29243  Filed  11-21-03;  8:45  am) 

BHJJNG  CODE  4310-RK-P 


DEPAR-nMErfT  OF  THE  INTERIOR 

Fish  an<^  Wildlife  Service 

Notice  of  Intent  To  Conduct 
Restoralon  Planning  for  Natural 
Resourc^  Injured  by  the  Release  of 
Oil  Froni  the  MV  Stuyvesant  Oil  Spill, 
HumboMt  County,  CA 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  I  Jotice  of  intent. 


SUMMARY :  The  U.S.  Fish  and  Wildlife 
Service  ( department  of  the  Interior), 
Califomi  i  Department  of  Fish  and 
Game,  ai  id  California  State  Lands 
Commisi  ion  are  joint  trustees  (Trustees) 
for  natui  il  resources  and  are  authorized 
to  assess  injuries  to  Federal  and  State 
resource ;  caused  by  the  MV  Stuyvesant 
Oil  Spill  and  to  plan  and  implement 
restoratii  in  actions  to  address  those 
injuries.  The  Trustees  announce  the 
intent  to  conduct  restoration  planning 
for  the  N  V  Stuyvesant  Oil  Spill.  The 
purpose  pf  this  restoration  planning 
effort  is  to  complete  an  assessment  of 
the  natu:  al  resource  injuries  and 
damages  caused  by  the  oil  spill,  and  to 
prepare  i  i  plan  for  the  restoration  of  the 
injured  i  esources. 

DATES:  1  o  ensure  consideration,  we 
must  rer  eive  written  comments  on  or 
before  D  jcember  24,  2003. 

ADDRESS  ES: 

Review  <  if  Administrative  Record 

The  A  iministrative  Record  will  be 
availabli  i  for  public  inspection,  by 
appoint]  [lent,  during  normal  business 
hours  at  these  locations: 

•  U.S.  F  ish  and  Wildlife  Service, 
Sacrai  lento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  Suite  W-2605, 
Sacrai  tiento,  California  95825 

•  Califo  mia  Department  of  Fish  and 
Game  619  2nd  Street,  Eureka, 
Califo  -nia  95501 

You  n  lay  schedule  a  time  to  review 
the  Adn  inistrative  Record  by  contacting 
the  Saci  unento  Fish  and  Wildlife  Office 
or  the  C  difomia  Department  of  Fish  and 
Game's  Eureka  office  (see  FOR  FURTHER 
INFORMA,T)ON  CONTACT).  , 

Submisj  ion  of  Comments 

You  E  lay  submit  your  written 
commei  its  on  this  Notice, 
Admini  itrative  Record  materials,  and  all 
upcomi:  ig  restoration  planning 
documaiits  by  any  of  the  following 
method*: 

1.  Send  written  comments  and 
informaion  by  mail  to  Charlene  Hall, 
Sacrami  into  Fish  and  Wildlife  Office,  at 
the  aboi  e  address. 


2.  Hand-deliver  written  comments  to 
the  Sacramento  Fish  and  Wildlife 
Office,  at  the  above  address. 

3.  Fax  comments  to  (916)  414-6713 
(Attn.:  Charlene  Hall). 

4.  Send  comments  by  electronic  mail 
(e-mail)  to  Chdiiene_HaU@fws.gov.  For 
directions  on  how  to  submit  electronic 
comments,  see  the  "Public  Comments 
Solicited"  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Hall,  Sacramento  Fish  and 
Wildlife  Office,  telephone  (916)  414- 
6590;  California  Department  of  Fish  and 
Game,  Eureka,  (707)  441-5752.  To 
receive  public  notices  about  future 
Restoration  Planning  activities,  contact 
Charlene  Hall  by  telephone. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  or  about  September  6, 1999,  oil 
was  spilled  from  the  dredge  vessel  M/ 
V  Stuyvesant  into  the  Pacific  Ocean 
offshore  of  Humboldt  Bay  in  the  State  of 
California.  Oil  was  spread  by  tide, 
currents  and  winds  and  washed  ashore 
along  the  coasts  of  Humboldt  and  Del 
Norte  Counties.  The  oil  affected  a 
number  of  natural  resources,  including 
seabirds,  shorebirds,  marine  waters,  and 
beaches.  This  oil  spill  is  hereafter 
referred  to  as  the  "Incident." 

Pursuant  to  section  1006  of  the  Oil 
Pollution  Act  (OPA),  33  U.S.C.  2701  et 
seq..  Federal  and  State  trustees 
(Trustees)  for  natural  resources  are 
authorized  to  assess  natural  resource 
damages  resulting  from  oil  spills  into 
navigable  waters  and  to  develop  and 
implement  a  plan  for  restoration  of  such 
injured  resources.  The  Trustees  for  this 
Incident  are  the  U.S.  Fish  and  Wildlife 
Service  (Department  of  the  Interior),  the 
California  Department  of  Fish  and 
Game,  and  the  California  State  Lands 
Commission.  The  Natural  Resource 
Damage  Assessment  Regulations  under 
OPA,  15  CFR  part  990  (the  "NRDA 
regulations"),  provide  that  the  Trustees 
are  to  prepare  a  Notice  of  Intent  to 
Conduct  Restoration  Planning  (Notice)  if 
they  determine  certain  conditions  have 
been  met  and  if  they  decide  to  quantify 
the  injuries  to  natural  resources  and  to 
develop  a  restoration  plan. 

This  Notice  is  to  announce,  pursuant 
to  §990.44  of  th.e  NRDA  regulations, 
that  the  Trustees,  having  collected  and 
analyzed  data,  intend  to  proceed  with 
restoration  planning  actions  to  address 
injuries  to  natural  resources  resulting 
from  the  Incident.  The  purpose  of  this 
restoration  planning  effort  is  to  further 
evaluate  injuries  to  natuiral  resources 
and  services  and  to  use  that  information 
to  determine  the  need  for,  type  of,  and 
scale  of  restoration  actions. 
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Oetennination  of  Jurisdiction 

The  Trustees  have  made  the  following 
determinations  pm^uant  to  15  CFR 
990.41  and  990.42: 

(1)  On  or  about  September  6, 1999, 
the  dredge  vessel  MV  Stuyvesant  spilled 
a  quantity  of  intermediate  fuel  oil, 
estimated  to  be  at  least  2,100  gallons,  in 
the  Pacific  Ocean  off  Humboldt  Bay, 
near  Eureka,  California.  This  occurrence 
constituted  an  "Incident"  within  the 
meaning  of  15  CFR  990.30.  The  Incident 
is  also  a  spill  or  discharge  as  defined  at 
California  Govenmient  Code  8670.3(u). 

(2)  The  Incident  was  not  permitted 
under  a  pennit  issued  under  Federal, 
State,  or  local  law;  was  not  from  a 
public  vessel;  and  was  not  from  an 
onshore  facility  subject  to  the  Trans- 
Alaska  Pipeline  Authority  Act,  43 
U.S.C.  1651  et  seq. 

(3)  OU  discharged  during  the  Incident 
affected  marine  and  shoreline  habitats, 
wildlife,  and  himian  uses  of  natural 
resources  in  the  area.  Consequently, 
natiural  resoiut:es  under  the  trusteeship 
of  the  Trustees  have  been  injured  as  a 
result  of  the  Incident. 

(4)  As  a  result  of  the  foregoing 
determinations,  the  Trustees  have 
jimsdiction  to  piu-sue  restoration  under 
the  Federal  Oil  Pollution  Act  (OPA),  33 
U.S.C.  2701-2761,  and  California's 
Lempert-Keene-Seastrand  Oil  Spill 
Prevention  and  Response  Act, 
Govenunent  Code  Sections  8670.1  et 
seq. 

Determination  To  Conduct  Restoration 
'  Planning 

The  Trustees  have  determined, 
pursuant  to  15  CFR  99.42(a),  that: 

(1)  Data  collected  piu-suant  to  15  CFR 
990.43  demonstrate  that  injuries  to 
natural  resources  have  resulted  from  the 
Incident,  including  but  not  limited  to 
the  following: 

(i)  Injiuy  to  a  wide  variety  and 
number  of  seabirds  and  shorebirds, 
among  them  marbled  murrelets  and 
western  snowAy  plovers  (species  listed  as 
threatened  under  the  Endangered 
Species  Act,  16  U.S.C.  1531-1544); 

(ii)  Impacts  to  beaches,  tide  pools, 
offshore  rocks,  sea  cliffs,  and  jetties 
such  that  the  ecological  services 
provided  by  these  habitats  were  reduced 
for  varying  periods  of  time; 

(iii)  Impacts  to  water  quality  in 
marine  waters  affected  by  the  spill  such 
that  the  ecological  services  provided  by 
this  habitat  were  reduced  for  some 
period  of  time;  and 

(iv)  Lost  public  recreational  uses  of 
beaches,  parks,  and  other  public  areas, 
including  lost  or  diminished 
opportunities  for  public  hiking, 
camping,  fishing,  surfing,  beach 
combing,  and  wildlife  viewing. 


(2)  The  response  and  cleanup  actions 
taken  dining  early  stages  of  the  Incident 
have  not  adequately  addressed  the 
injuries  resulting  from  the  Incident  to 
the  extent  where  restoration  would  not 
be  necessary.  Response  efforts  included 
collection  and  removal  of  oil  and  oiled 
debris  along  beaches  and  rehabilitation 
of  oiled  birds.  These  efforts  reduced  the 
magnitude  and  diuation  of  impacts  to 
beach  habitats  and  wildlife,  but  did  not 
eliminate  all  injuries  or  make 
restoration  unnecessary. 

(3)  Potential  assessment  procedures  to 
be  used  to  evaluate  injuries  and  to 
design  and  implement  the  appropriate 
type  and  scale  of  restoration  for  these 
injured  natural  resources  and  services 
consist  of,  but  are  not  limited  to: 

(i)  Compilation  of  data  on  numbers, 
species,  and  collection  locations  of  dead 
or  debilitated  birds  found  during  the 
spill  response; 

(ii)  Compilation  of  demographic  data 
for  key  bird  species; 

(iii)  Field  studies  and/or  literatiue 
searches  to  estimate  rates  of  removal  of 
carcasses  from  beaches  by  scavengers 
and  effectiveness  of  wildlife  operations 
personnel  and  techniques  at  finding 
oiled  birds  stranded  on  beaches; 
(iv)  Computer  modeling  of  bird 
distribution  and  abimdance  data  and/or 
oil  trajectory  data  to  estimate  spill- 
related  avian  mortality; 

(v)  Resource  Equivalency  Analysis  or 
other  techniques  to  scale  bird 
restoration  projects  to  bird  injuries; 

(vi)  Habitat  Equivalency  Analysis  or 
other  techniques  to  scale  habitat 
restoration  projects  to  habitat  injuries; 

(vii)  Field  studies  to  ascertain 
restoration  suitability  of  various  tracts  of 
land;  and 

(viii)  Analysis  of  habitat  quality 
information  to  properly  scale  restoration 
projects. 

(4)  Feasible  primary  and 
compensatory  restoration  actions  exist 
to  address  injuries  from  the  Incident. 
Restoration  activities  are  expected  to 
focus  on  marbled  murrelets  and  other 
seabirds,  snowy  plovers  and  other 
shorebirds,  marine  and  shoreline 
habitats,  and  lost  recreation.  Restoration 
actions  for  the  injiu-ed  resoiurces  may 
include,  but  are  not  necessarily  limited 
to: 

(i)  Acquisition  of  marbled  murrelet 
nesting  habitat  from  willing  sellers, 
potentially  including  acquisition  of 
forested  lands  identified  as  the  Grizzly 
Creek  Marbled  Murrelet  Conservation 
Area  in  the  Pacific  Liunber  Company's 
Habitat  Conservation  Plan; 

(ii)  Enhancement  and/or  protection  of 
nesting  locations  of  seabirds  along  the 
California  coast; 


(iii)  Enhancement  and/or  protection 
of  beaches,  wetiands  and  other  habitats 
used  by  bird  species  that  were  affected 
by  the  spill,  potentially  including 
eradication  of  invasive  exotic  plants 
from  dune  areas;  and 

(iv)  Enhancement  of  trails  or  other 
facilities  used  for  public  recreation  at 
beaches  or  parks  where  public  access 
was  lost  or  diminished  during  the  spill 
response. 

Administrative  Record 

The  Trustees  have  opened  an 
Administrative  Record  (Record)  in 
compliance  with  15  CFR  990.45.  The 
Record  includes  documents  relied  upon 
by  the  Trustees  during  the  assessment 
and  restoration  planning  performed  thus 
far  in  coimection  with  the  Incident, 
including  data  supporting  the  above 
determinations.  The  Record  is  on  file 
and  available  to  the  public  at  the 
locations  specified  in  the  AOOAESSES 
section. 

Public  Comments  Solicited 

Pursuant  to  15  CFR  990.14(d),  the 
Trustees  seek  public  involvement  in 
restoration  plarming  for  this  Incident, 
through  public  review  of,  and  comment 
on,  this  Notice  and  the  documents 
contained  in  the  Administrative  Record, 
as  well  as  on  the  Draft  Restoration  Plan 
after  it  has  been  prepared. 

Please  submit  electronic  comments  in 
an  ASCII  file  format  and  avoid  the  use 
of  special  characters  and  encryption. 
Please  also  include  "Attn:  Stuyvesant 
NOI"  and  your  name  and  return  address 
in  your  e-mail  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  please  contact  us  direcUy  by 
calling  Charlene  Hall  at  the  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

Our  practice  is  to  make  all  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  In  some 
circumstances,  we  would  withhold  from 
the  record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  for  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominentiy  at  the 
begiiming  of  your  comments.  However, 
we  will  not  consider  anon)mnous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
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Antlior 

The  primary  author  of  this  notice  is 
Daniel  Welsh  (Sacxamento  Fish  and 
Wildlife  Office;  see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2701  et 
seq.). 

Dated:  November  14,  2003. 
Michael  B.  Fris, 

Acting  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 

[FR  Doc.  03-29301  Filed  11-21-03;  8:45  am) 

MLUNQ  CODE  4310-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  SulHnitted  to 
tlw  Office  of  Management  and  Budget 
for  Review  Under  tfii  Paperwork 
Reduction  Act 

A  cequest  extending  the  information 
collection  described  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  Approval  under  the 
provisions  of  the  Paperworlc  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collection 
instrument  may  be  obtained  by 
contacting  the  USGS  clearance  officer  at 
the  phone  number  listed  below.  OMB 
hasup  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Desk  Officer  for  the 
Interior  Department,  Office  of 
Regulatory  Affairs,  OMB,  via  e-mail  to 
OIRA_DOCKET@omb.eop.gov  or  via 
facsimile  to  (202)  395-6566;  and  to  the 
USGS  Clearance  Officer,  U.S.  Geological 
Survey,  807  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia, 
20192. 

Specific  public  comments  are 
requested  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
USGS,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  tha 
collection  of  information  on  those  who 


are  to  rebpond,  including  the  use  of 
appropi  ate  automated,  electronic, 
mechan  cal,  or  other  forms  of 
informa  ion  technology. 

Title:  National  Atlas  of  the  United 
States  o  America. 


Dated:  October  2,  2003. 
Robert  A  lidwin, 

Chief  of  Staff  for  Geography. 

[FR  Doc.  03-29225  Filed  11-21-03;  8:45  am] 

BIUJNG  COOe  4310-Y7-M 


Cuire  It  OMB  approval  number:  1028-     DEPARTMENT  OF  THE  INTERIOR 


0057. 

Abstr\  \ct:  Potential  customers  of 
electron  c  national  atlas  products  will 
be  askec)  questions  that  provide  (1) 
potential  uses  of  these  products;  (2)  tjrpe 
of  personal  computer  used;  (3)  current 
method  jof  acquiring  atlas-type 
information;  (4)  demographic 
information;  and  (5)  personal 
expecta^ons  from  the  products.  Survey 
questioiinaires  will  be  distributed  by 
mail  in  the  return  postage-paid  format 
and  via  the  World  Wide  Web.  Focus 
groups  will  be  held  at  various  locations 
across  tke  United  States  and  could 
include  prototype  product  testing. 
Software  usability  studies  will  be 
conduced  at  various  locations  and  will 
result  in  the  development  of  products 
that  are  pasier  to  use.  Customer 
information  gathered  from  the 
questioonaires,  focus  groups,  and 
usability  studies  will  be  used  to 
evaluate  the  National  Atlas  of  the 
United  I  States  products  and  to  make 
develop  inent  adjustments  based  on 
customer  responses.  The  proposed 
collection  is  limited  in  scope  to  the 
National  Atlas  products  and  the 
capabiliy  of  the  products  to  meet 
customar  needs.  The  USGS  intends  to 
develoa  a  cooperative  research  and 
developinent  agreement  with  private 
industry  to  assist  in  product 
develo^nent  and  to  provide  an 
additional  avenue  for  product 
distribu  tion. 

Burec  u  form  number:  None. 

Frequ  ency:  An  estimated  2-3  siu^eys, 
focus  group  studies  per  year  to 
potential  customer  segments 


and  2- 
evaluat(  i 
and  real  :tions 


Desct  iption  of  respondents:  Owners  of 
home  personal  computers, 
a  Intemet  access — potentially 
general  public,  libraries,  and 


and  1 

Ani 
1,000 


powerful 
some 
the 
schools 

Estim  ated  completion  time:  Varies 
depend  ng  on  the  mechanism  used: 
approxi  tnately  15  minutes  per  survey 
'  per  focus  group  session. 

Anniial  responses:  Approximately 
and  100  focus  group 


SI  irvey  i 


respons  es. 

Annikil  burden  hours:  350. 

Buret  u  clearance  officer:  John 
Cordya  :k,  703-648-7313. 


Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collection 
Sulxnltted  to  ttie  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwori(  Reduction  Act 

The  Proposal  to  extend  the  collection 
of  information  described  below  heis  bSen 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  nimiber  listed  below.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days;  therefore 
public  comments  should  be  submitted 
to  OMB  within  30  days  in  order  to 
assiue  maximum  consideration. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Desk  Officer  for  the  Interior  Department, 
OMB-OIRA,  via  e-mail  to  OIRA 
DOCKET@omb.eop.gov  or  via  facsimile 
to  (202)  395-6566,  and  to  the  Bureau 
clearance  officer,  U.S.<Geological 
Survey,  807  National  Center,  12201 
Sunrise  Valley  Drive.,  Reston,  Virginia, 
20192. 

Specific  public  comments  are 
requested  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  acciuacy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  incliiding  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Annual  National  Earthquake 
Hazards  Reduction  Program 
Announcement. 

OMB  approval  number:  1028-0051. 

Abstract:  Respondents  submit 
proposals  to  support  research  in 
eardiquake  hazards  and  earthquake 
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prediction  to  earth-science  data  and 
infonnation  essential  to  mitigate 
earthquake  losses.  This  infonnation  will 
be  used  as  the  basis  for  selection  and 
award  of  projects  meeting  the  program 
objectives.  Annual  or  final  reports  and 
required  on  each  selected  performances. 

Bureau  form  number:  None. 

Frequency:  Annual  proposals,  annual 
or  final  reports. 

Description  of  respondents:  Education 
institutions,  profit  and  non-profit 
organizations,  individuals,  and  agencies 
of  local  or  State  governments. 

Annual  responses:  370. 

Annual  burden  hours:  12,800  hours. 

Bureau  clearance  officer:  John 
Cordyack,  703-648-7313. 

Dated:  October  6,  2003. 
P.  Patrick  Leahy, 

Associate  Director  for  Geology. 

[FR  Doc.  03-29226  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4310-y7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NM-070-143(M)1;  NMNM108615] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purpose  (R&PP)  Act 
Classification,  Rio  Arriba  County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 


SUMMARY:  The  following  described 
public  land  is  determined  suitable  for 
classification  for  leasing  or  conveyance 
to  the  Jemez  Mountain  School  District, 
Gallina,  New  Mexico  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.). 

DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed 
leasing/conveyance  or  classification  of 
the  lands  to  the  Bureau  of  Land 
Management  at  the  following  address 
until  January  8,  2004.  The  Bureau  of 
Land  Management,  Farmington  Field 
Manager,  1235  La  Plata  Highway, 
Farmington,  NM  87401,  who  may 
sustain,  vacate,  or  modify  this  realty 
action,  will  review  any  adverse 
comments.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
becomes  the  final  determination  of  the 
Department  of  the  Interior  and  effective 
on  January  23,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Albin,  Realty  Specialist,  at  the 
Bureau  of  Land  Management, 
Farmington  Field  Office,  at  (505)  599- 
6332.  Information  related  to  this  action, 
including  the  environmental 


assessment,  is  available  for  review  at  the 
Bureau  of  Land  Management, 
Farmington  Field  Office,  1235  La  Plata 
Highway,  and  Farmington,  NM  87401. 
SUPPLEMENTARY  INFORMATKM:  The  Jemez 
Mountain  School  District  proposes  to 
use  the  land  for  a  school  v»rith  related 
buildings  and  educational  facilities. 

New  Mexica  Principal  Meridian 

T.  23  N.,  R.  6  W., 
Sec.  17:  SW'/iSEVh. 

Containing  40  acres,  more  or  less. 

Publication  of  this  notice  segregates 
the  public  land  described  above  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  and 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws  for  a  period 
until  November  25,  2005.  The 
segregative  affect  will  terminate  upon 
issuance  of  the  lease  and  patent  to  the 
Jemez  Mountain  School  District  or 
November  25,  2005,  whichever  occurs 
first. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Provisions  of  the  Recreation  and 
Public  Piuposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended,  42  U.S.C.  9601  and  all 
applicable  regulations. 

3.  Provisions  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

4.  Provisions  that  the  lease  be 
operated  in  compliance  with  the 
approved  Development  Plan. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms: 

1.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C.  945. 

2.  Reservation  to  the  United  States  of 
all  minerals. 

3.  All  valid  existing  rights,  e.g.,  rights- 
of-way  and  leases  of  record. 

4.  Provisions  that  if  the  patentee  or  its 
successor  attempts  to  transfer  title  to  or 
control  over  the  land  to  another  or  the 
land  is  devoted  to  a  use  other  than  that 
for  which  the  land  was  conveyed, 
without  the  consent  of  the  Secretary  of 
the  Interior  or  his  delegate,  or  prohibits 
or  restricts,  directly  or  indirectly,  or 
permits  it  agents ,  employees , 
contractors,  or  subcontractors,  including 
without  limitation,  lessees,  sublessees 
and  permittees,  to  prohibit  or  restrict, 
directly  or  indirectly,  the  use  of  any  part 
of  the  patented  lands  or  any  of  the 


facilities  whereon  by  any  [>erson 
because  of  such  person's  race,  creed, 
color,  or  national  origin,  title  shall 
revert  to  the  United  States. 

Leasing  and  later  patenting  is 
consistent  with  current  Bureau  of  Land 
Management  policies  and  land  use 
planning.  The  proposal  serves  the 
public  interest  since  it  would  provide  a 
school  with  educational  facilities  that 
would  meet  the  needs  of  the 
surrounding  Navajo  Indian  population. 

Dated:  October  8,  2003. 
Joel  E.  Fairell, 
Assistant  Field  Manager. 
[FR  Doc.  03-29205  Filed  11-21H33;  8:45  am) 
BILUNG  CODE  4310-VB-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-oa-037] 

Sunshine  Act  Meeting  ^ 

AGENCY  HOLDING  THE  MEETING: 
International  Trade  Commission. 

TIME  AND  DATE:  December  1,  2003  at  11 
a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  futiu^  meetings:  None 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-1056 
(Preliminary)  (Certain  Aluminum  Plate 
from  South  Afiica) — ^briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  to  the 
Secretary  of  Commerce  on  December  1, 
2003;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  or  before 
December  8,  2003.) 

5.  Outstanding  action  jackets:  None 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  tiie 
following  meeting. 

Issued:  November  20,  2003. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FRDoc.  03-29406  Filed  11-20-03;  11:59 
am] 

BILLING  CODE  7020-02-P 
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DEPARTMENT  OF  LABOR 

OfflM  of  llw  Assistant  Secratary  for 
Vslsrans'  Empfoymsiit  and  Training; 
Ssoraiary  of  Labor's  Advisory 
CommKIss  tor  Vetsrans'  Employnwnt 
and  Training;  Notice  of  Open  lAsstin^ 

The  Secretary's  Advisory  Committee 
for  Veterans'  Employment  and  Training 
was  established  imder  section  4110  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretary,  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training  will  meet  on  Monday, 
December  S,  2003,  beginning  at  9  a.m. 
at  the  Embassy  Suites  Hotel,  1300 
Concourse  Drive,  Baltimore,  Maryland 
(near  the  Baltimore/Washington 
International  Airport). 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Mr.  John  Muckelbauer,  Designated   . 
Federal  Official,  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
1325,  Washington,  DC,  20210. 

The  agenda  will  focus  on  the  best 
ways  to  provide  job-search  assistance 
and  related  services  to  separating 
service  members  during  their  period  of 
transition  into  civilian  life. 

The  meeting  will  be  open  to  the 
public. 

Persons  with  disabilities  needing 
special  accommodations  should  contact 
Mr.  John  Muckelbauer  at  telephone 
number  202/693-4700  no  later  than 
Wednesday,  December  3,  2003. 

Signed  at  Washington,  DC,  this  18th  day  of 
November,  2003. 
Frederico  Jnaiite,  Jr., 
Assistant  Secretary  of  Labor  for  Veterans' 
Employment  and  Training. 
IFR  Doc.  03-29256  Filed  11-21-03;  8:45  am] 
BIUMG  COOE  4510-7»-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training^ 
Administration 

[TAr-W-51,83S] 

Agilent  Technologies,  Manufacturing 
Test  Business  Unit,  Electronic 
Manufacturing  Test  Dhrision,  Loveiand, 
CO;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  July  12,  2003,  a  ^ 
petitioner  requested  administrative 
reconsideration  of  the  Department's 


of  wor] 
Informi 
Lovel 
compu 


negative  >  determination  regarding 
eligibili  y  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  {"TAA). 
The  denial  notice  applicable  to  workers 
of  Agilent  Technologies,  Inc., 
Informaiion  Technology  Division  (IT), 
Loveiand,  Colorado  was  signed  on  June 
20,  20oi,  and  published  in  the  Federal 
Register  on  July  10,  2003  (68  FR  41179). 

Pursiknt  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  follswing  circumstances: 

(1)  If  It  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determibation  complained  of  was 
erroneoMs; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previoufely  considered;  or 

(3)  if  |n  the  opinion  of  the  Certifying 
Officer,!  a  mis-interpretation  of  facts  or 
of  the  kw  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
rs  at  Agilent  Technologies,  Inc.,. 
on  Technology  Division  (IT), 
d,  Colorado  engaged  in 
r  consulting  services  combined 
with  providing  information  technology. 
The  petttion  was  denied  because  the 
petitioi  ing  workers  did  not  produce  an 
article  \  dthin  the  meaning  of  section 
222oft[ie  Act. 

The  I  etitioner  alleges  that  the 
negativ ;  determination  was  erroneous 
because  they  produce  "new  software 
and  fin  iware  to  support  test  hardware 
sent  abi  oad."  The  petitioner  appears  to 
imply  t  lat  the  fact  that  they  are 
develo[  ing  "new"  software  for  a  U.S. 
compai  ly,  and  that  their  jobs  are  being 
shifted  abroad,  that  they  should  be 
consid<  red  eligible  for  TAA. 

Softv  are  development  does  not 
constiti  ite  production  within  the 
meanin  g  of  section  222  of  the  Trade  Act. 

Even  if  the  software  development 
perfom  ted  by  subject  firm  workers  did 
constiti  ite  production,  an  investigation 
"would  nave  to  establish  whether  (a) 
importi  contributed  importantly  to 
layoffs  pt  the  subject  firm,  or  (b)  whether 
production  occurred  to  a 
within  the  following  four 
es: 

arty  to  a  free  trade  agreement 
with  tlie  United  States. 

2.  Is  I  beneficiary  coiuitry  under  the 
Andea)  i  Trade  Preference  Act. 

3.  Is  ^  beneficiary  country  under 
Ahicail  Growth  and  Opportunities  Act. 

4.  Is  I  beneficiary  country  imder  the 
Caribb  lan  Basin  Economic  Recovery 
Act. 

The  Software  developed  by  subject 
firm  wtorkers  is  sent  to  Singapore  for 
incorpi  >ration  into  foreign  production. 


a  shift  i 
count 
categor 
l.Isi 


Thus,  the  software  is  developed 
exclusively  for  the  export  market,  as 
their  production  is  incorporated  into  a 
final  product  produced  at  a  foreign 
facility.  Therefore,  there  is  no  evidence 
of  imports  that  are  "like  or  directly 
competitive"  with  those  produced  at  the 
subject  firm  contributing  importantly  to 
layoffs  at  the  subject  facility  division. 

Finally,  the  United  States'  Free  Trade 
Agreement  with  Singapore  is  expected 
to  come  into  force  in  January  of  2004, 
at  which  point  shifts  in  production  to 
Singapore  will  meet  the  reqmred  "shift 
in  production"  criteria  outlined  in  TAA 
legislation.  However,  this  future  date 
falls  outside  of  the  relevant  period  of 
this  investigation  and  thus  has  no 
bearing  on  petitioning  worker  eligibility. 

Conclusioii 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  2nd  day  of 
October.  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29264  Filed  11-21-03;  8:45  am] 

BILUNG  COOE  4510-a0-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-534i20] 

Agilent  Technologies,  Loveiand,  CO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
14,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Agilent  Technologies,  Loveiand, 
Colorado. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
October  7,  2003  (TA-W-53,164)  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  tinder  this  petition  has 
been  terminated. 


Signed  at  Washington,  DC  this  17th  day  of 
October,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29273  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-51,9181  ""- 

Aistom  T&D  industries,  High  Voitage 
Switchgear  Division,  Charleroi,  PA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  August  26,  2003.  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  August 
12,  2003,  and  published  in  the  Federal 
Register  on  September  2,  2003  (68  FR 
52227). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Aistom  T&D,  Industries,  High 
Voltage  Switchgear  Division,  Charleroi, 
Pennsylvania  was  denied  because  the 
"contributed  importantly"  gfoup 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974  was  not  met 
and  production  was  not  shifted  abroad. 

The  worker  who  filed  the 
reconsideration  request  stated  that 
affiliated  companies  of  Aistom  T&D 
Industries  in  Mexico  produce  the  same 
products  as  Aistom  T&D  Industries, 
High  Voltage  Switchgear  Division, 
Charleroi,  Pennsylvania.  Consequently, 
a  decline  in  production  and 
employment  at  the  subject  facility  is  a 
result  of  increasing  production  in 
Mexico  facilities. 

Contact  with  a  company  official 
confirmed  that  Aistom  International,  a 
parent  company  of  the  subject  firm. 
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does  indeed  own  a  facility  in  Mexico. 
However,  the  company  official  specified 
that  the  products  manufactiu^d  in 
Mexico  are  not  like  or  directly 
competitive  with  those  produced  in 
Charleroi,  Pennsylvania.  Workers  at  the 
Mexico  facility  specialize  in  production 
of  instrumentation  transformers  and 
circuit  breakers  for  LIFE  tanks,  while 
workers  at  Aistom  T&D,  Industries,  High 
Voltage  Switchgear  Division,  Charleroi, 
Pennsylvania  produce  circuit  breakers 
for  DEAD  tanks.  Both  facilities  cover 
two  completely  different  and 
imaffiliated  markets.  Thus,  an  increase 
in  production  at  the  facilities  in  Mexico 
has  no  impact  on  production  and 
employment  at  the  subject  facility.  The 
company  official  stated  that  there  was 
no  evidence  of  a  shift  from  the  subject 
facility  to  the  Mexican  affiliate  or  any 
U.S.  imports  resulting  from  this  or  any 
other  foreign  production  and  a  decrease 
in  production  at  Aistom  T&D, 
Industries,  High  Voltage  Switchgear 
Division,  Charleroi,  Pennsylvania  is 
solemnly  the  result  of  the  overall 
decrease  of  demand  in  the  mailcet. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  31st  day  of 
October,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29263  Filed  11-21-03;  8:45  am] 
BILUNG  COOE  4510-3(M>  ■ 


DEPARTIMENT  OF  UVBOR 

Employment  and  Training 
Administration 

rrA-W-53,080] 

Ariand  Tool  and  Manufacturing,  inc., 
Sturbridge,  MA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  1 , 
2003,  in  response  to  a  petition  filed  by 
the  company  on  behalf  of  workers  at 
Ariand  Tool  and  Manufactiuing,  Inc., 
Sturbridge,  Massachusetts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC  this  24th  day  of 
October  2003. 

Richard  Ghoidi, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29284  Filed  11-21-03;  ft:45  am] 

BILUNG  0006  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-^2,963] 

Chicago  Cold  Rolling,  Portage,  IN; 
Notice  of  Termination  of  Investigation 

.Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  24,  2003  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Chicago 
Cold  Rolhng,  Portage,  Indiana. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-51,241I,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  21st  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29259  Filed  11-21-03;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-52,590] 

Delta  International  Madiinery,  Pentair 
Tool  Group,  Tupelo,  MS;  Notice  of 
Termination  of  Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
,  18,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Delta  International 
Machinery,  Pentair  Tool  Group,  Tupelo, 
Mississippi. 

The  petitioning  individual  of  the 
company  has  requested  that  this 
petition  be  withdrawn;  therefore,  further 
investigation  would  serve  no  purpose 
and  the  investigation  is  terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
October,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29278  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rTA-W-«3.077] 

Dupont  Teijin  Films,  Florence,  SC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  1,  2003  in  response 
to  a  worker  petition  filed  by  a  company 
official  on  behalf  of  workers  at  DuPont 
Teijin  Films,  Florence,  South  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  24th  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-29283  Filed  11-21-03;  8:45  am] 
BILLING  CODE  4S10-3(M> 


DEPAItTiMENT  OF  LABOR 

Employment  and  Training 
Administration 

investibations  Regarding  Certifications 
of  Eligjbiilty  To  Apply  for  Worker 
Adjustment  Assistance 

Petit  ons  have  been  filed  with  the 
Secreta  ry  of  Labor  under  section  221(a) 
of  the  trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Dir  jctor  of  the  Division  of  Trade 
Adjust]  nent  Assistance,  Employment 
and  Tri  lining  Administration,  has 
institui  ed  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  ]  )urpose  of  each  of  the 
investi]  ;ations  is  to  determine  whether 
the  wo  kers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chaptei  2,  of  the  Act.  The  investigations 
will  fui  ther  relate,  as  appropriate,  to  the 
determ  nation  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


Appendix 

[Petttions  insftuted  between  10/14/2003  and  10/17/2003] 


TA-W 


53.218  . 

53.219  . 
53,220. 

53.221  . 

53.222  . 

53.223  . 
53.224. 
53,225. 
53,226. 
53.227. 
53,228^. 
53,229. 
53,230. 
53,231  . 
53,232. 
53,233  . 
53,234. 
53,235. 
53,236. 
53,237. 
53.238. 
53.239  . 
53,240. 
53,241  . 
53,242. 
53,243. 
53.244^. 
53.245. 
53,246. 
53,247  . 
53,248. 
53,249. 
53,250. 
53,251  . 
53,252. 
53.253. 
53,254. 


Subject  film, 
(petitioners) 


F/V  Cape  Lookout  (Comp) 

Mycrosensor  Technologies  (Wkrs)  

Agilent  Technologies  (Wkrs) 

Inter  Metro  Industries  (USWA)  

Eastnian  Kodak  Co.  (Comp) 

Nighswonger  Contract  Cutting  (OR)  ... 

Nevamar  Co.  (Comp) 

ASML  (Comp)  

Cavalier  Specialty  Yam  Co.,  USA  (Comp 

Vorth  Paper  (Comp)  

Aurora  Casket  Co.,(IBT) ._, 

Conoco  Phillips  (Wkrs)  

Amerbelle  Corp.  (Comp) 

GE  EM,  ITS  (Wkrs) 

Fall  River  Mfg.,  II  (Comp)  

TDK  Ferrites  Corp.  (Wkrs) 

Kendro  Laboratory  Products  (Comp) 

Keith  Dennis  Co.,  LLC  (Comp) 

Analog  Devices  (Wkrs)  

Lane  Co.,  Inc.  (The)  (Wkrs) 

West  Dnn  Paper  Co.  (Comp)  

Fairway  Products  (Comp)  

Friedrich  Air  Conditioning  Co.  (Comp)  .. 

Art  Leather  Mfg.  Co.,  Inc.  (Comp)  .„ 

Wellington  Leisure  Products  (Comp) 

Crown  Media  IntL/Hallmark  Channel  (Thi 

Vesuvius  USA  (Comp) 

Twin  City  Knitting  Company,  Inc.  (Comp) 

Piedmont  Industries,  Inc.  (Comp) 

MT  Pfcture  Display  Corp.  of  America  (Co^np) 

Gateway  (Comp) 

Louisiana  Pacific  Corp.  (Wkrs)  

LS.  Starrett  Co.,  Inc.  (Comp) 

Majestic  Mofcj  and  Tool,  Inc.  (Comp) ". 

Cytpc  Industries  (NJ)  

W.R.  Thread  Cutting  Wo'rtcs  (UFCW)  . 
Rutgers  Organlcs  Corp.  (Comp) 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  4,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
4,  2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  bf  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.     - 

Signed  at  Washington,  DC.,  this  30th  day 
of  October,  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


(CO) 


Location 


Kodiak,  AK 

Phoenix,  AZ  

Loveland,  CO 

Wllkes-Barre,  PA 

Rochester,  NY 

Coquille,  OR 

Odenton,  MD .: 

Hillsboro,  OR 

Gastonia,  NC  

Salisbury,  NC  

Clari(sburg,  WV 

PoncaCity,  OK  

Vernon,  CT 

Erianger,  KY 

Gaffney,  SC  

Shawnee,  OK 

Newtown,  CT 

Dandridge,  TN 

Santa  Clara,  CA 

AltaVista,  VA 

West  Unn,  OR 

Quincy,  Ml  

San  Antonio,  TX 

Elmhurst,  NY  

Leesville,  SC  

Greenwood  Vill.,  CO 

Champaign,  IL 

Newton,  NC 

Hickory,  NC  

Horseheads,  NY 

N.  Sioux  City,  SD 

Mayie  Springs,  ID  ..... 

Alum  Bank,  PA 

Phoenix,  NY  

Woodbridge,  NJ  

UniorLCity,  NJ  

State  College,  PA  .... 


Date  of 
institution 


10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/14/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 


Date  of 
petition 


09/22/2003 
10/07/2003 
09/26/2003 
10/10/2003 
10/10/2003 
06/18/2003 
10/08/2003 
10/01/2003 
10/10/2003 
10/13/2003 
10/10/2003 
09/20/2003 
10/13/2003 
10/09/2003 
10/11/2003 
10/13/2003 
09/29/2003 
10/08/2003 
10/10/2003 
10/09/2003 
10/07/2003 
09/26/2003 
09/30/2003 
09/30/2003 
10/07/2003 
10/06/2003 
09/24/2003 
10/10/2003 
10/10/2003 
10/13/2003 
10/13/2003 
10/08/2003 
10/15/2003 
10/09/2003 
10/14/2003 
10/15/2003 
10/07/2003 
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Appendix— Continued 

[Petitions  instituted  twtween  10/14/2003  and  10/17/2003] 


53,255 

53.256 

53,257 

53,258 

53,259 

53,260 

53,261 

53,262 

53,263 

^,264 

53,265 

53,266 

53,267 

53,268 

53,269 

53,270 

53,271 

53,272 

53.273 

53,274 

53,275 

53,276 

53,277 

53,278 

53,279 

53,280 

53,281 

53,282 

53,283 


Subject  firm 
(petitioners) 


Savane  International  Corp.  (TX) 

Connector  Service  Corp.  (Comp)  

Waggon  Cellers  (Wkrs) 

Allied  Machine  and  Engineering  Corp  (Comp)  . 

Oneal  Steel,  Inc.  (Wkrs)  

Detail  Tool  and  Engineering,  Inc.  (Wkrs)  

International  Stone  Products,  Inc.  (USWA) 

Graphk:  Packaging  Intemattonal  (Comp)  

Thomson,  Inc.  (Comp) 

Burlington  Industries  B  H  Finishing  (Wkrs)  

Panoramk:,  Inc.  (Wkrs)  

West  Coast  Fashion,  Inc.  (CA) 

Columl)ia  Forest  Products  (Wkrs)  

JS  Popper  (NJ)  

Weyco  Group  (UFCW) 

C  and  L  Manufacturing  Co.  (Comp)  

Stahlsac,  Inc.  (Comp) 

Capitol  Manufacturing  (Comp) 

Tietex  International  (Comp)  

Duluth  Missabe  and  Iron  Range  Railway  (MN) 

Hetran,  Inc.  (Wkrs) 

H.  Freeman  and  Sons  (UNITE) 

Ken  Lee  Precisron  Corp.  (Comp)  

Shenwood  Harsco  (UAW) 

Atchison  Products,  Inc.  (Comp) 

Allegheny  Ludlum  Corp.  (Comp)  

Dunbrooke  Industries  (MO)  

J.P.  Morgan  Chase  Corp.  (Wkrs)  

Remy  Reman,  LLC  (Comp)  


Locatnn 


El  Paso,  TX 

Elgin,  IL 

Amarilto,  TX  

Dover,  OH  

Roanoke,  VA 

Ramsey,  MN  

Barre,  VT 

Ft.  Atkinson,  Wl ..... 

Indianapolis,  IN  

Burfington,  NC 

Janesville,  Wl 

S.  El  Monte,  CA  .... 

Chatham,  VA 

UtUe  Ferry.  NJ 

Beaver  Dam,  Wl .... 

Hays.  NC 

Weaverville,  NC  .... 

Fayetteville,  NC 

Burtington,  NC 

Duluth,  MN  

Onwigsburg,  PA 

Philadelphia,  PA  .... 

Baltimore,  MD  

Lockport  NY  

Atchison,  KS  

Pittsburgh,  PA 

Independence,  MO 

Houston,  TX  

Bay  Springs,  MS  ... 


Date  of 
institution 


10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
10/15/2003 
to/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/16/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 
10/17/2003 


Date  of 
petition 


10/14/2003 
10/14/2003 
10/06/2003 
10/14/2003 
10/10/2003 
10/09/2003 
10/03/2003 
10/15/2003 
10/07/2003 
10/10/2003 
10/13/2003 
10/14/2003 
10/14/2003 
10/16/2003 
10/14/2003 
10/16/2003 
10/03/2003 
10/16/2003 
09/22/2003 
10/16/2003 
09/26/2003 
10/03/2003 
10/13/2003 
10/03/2003 
09/30/2003 
10/09/2003 
10/15/2003 
10/08/2003 
10/02/2003 


[FR  Doc.  03-29255  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4510-3(MM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S3,157] 

Fishing  Vessel  (F/V)  Trl-K,  Palmer,  AK; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  6, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  worlcers 
of  Fishing  Vessel  (F/V)  Tri-K,  Palmer, 
Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 


Signed  at  Washington,  DC,  this  23rd  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjastment  Assistance. 

IFRDoc.  03-29285  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-53,152] 

FMC  Measurement  Solutions,  Erie,  PA; 
Notice  of  Termination  of  Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  October  6, 
2003,  in  response  to  a  worker  petition 
filed  by  the  United  Automobile, 
Aerospace  and  Agricultural  Implement 
Workers  of  America  (UAW),  Local  714, 
on  behalf  of  workers  at  FMC 
Measurement  Solutions,  Erie, 
Peimsylvania. 

The  Department  issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on 
September  10,  2003  (TA-W-52,576).  No 
new  information  or  change  in 
circumstances  is  evident  which  would 


result  in  a  reversal  of  the  Department's 
previous  detennination.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  20th  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Tmde 
Adjustment  Assistance. 
[FR  Doc.  03-29269  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-62,948] 

Gary  Works,  a  Subsidiary  of  United 
States  Steel  Corporation,  Gary,  IN; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  24,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Gary  Works,  a 
subsidiary  of  United  States  Steel 
Corporation,  Gary,  Indiana. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  17th  day  of 
October,  2003. 
Richard  Chuich, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29271  Filed  11-21-03;  8:45  am] 

BNJJNG  CODE  4Sia-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-52,879] 

«lan-S6w  Manufacturing,  Crossville, 
TN;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  15,  2003  in  response  to  a 
worker  petition  filed  by  a  company 
official  on  behalf  of  workers  at  Jan-Sew 
Manufacturing,  Crossville,  Tennessee. 

The  petitioning  worker  group  is 
included  in  a  petition  filed  on 
September  15,  2003  (TA-W-53,092)  that 
is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 


investi  >ation  in  this  case  would 
therefo  re  serve  no  purpose  and  the 
investi  ;ation  under  this  petition  has 

been  t(  rminated. 
■ 
SignaU  at  Washington.  DC  this  17th  day  of 
Octobei^  2003. 

Richara  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustiaent  Assistance. 

(FR  Dod  03-29272  Filed  11-21-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPAI^TMENT  OF  UVBOR 

Empiovment  and  Training 
Administration 

Investlbations  Regarding  Certifications 
of  Elidbiiity  To  Apply  for  Worlcer 
Adjusltnent  Assistance 

Petitions  have  been  filed  with  the 
Secretyy  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  idebtified  in  the  Appendix  to  this ' 
notice.  Upon  receipt  of  these  petitions, 
the  Diiector  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  )urpose  of  each  of  the 
investi  ;ations  is  to  determine  whether 
the  wo  -kers  are  eligible  to  apply  for 
adjust]  lent  assistance  imder  title  n. 


Appendix 

[Petition's  ina^ed  between  10/20/2003  and  10/24/20031 


TA-W 


53,284 
53,285 
53.286 
53.287 
53,288 
53,289 
53,290 
53.291 
53.292 
53,293 
53,294 
53,295 
53,296 
53,297 
53,298 
53,299 
53.300 
53.301 
53.302 
53.303 
53.304 
53.305 
53.306 
53.307 
53.308 
53.309 
53.310 
53.311 
53.312 
53,313 


Subject  firm 
(petitioners) 


Jolly  Tundra  (MN)  

Mastercraft  Fabrics  (Wkrs)  

Elox  Corp  (Comp) 

Filtertek  (PR) 

Biddeford  Blankets,  LLC  (Comp) 

L  and  I  Atlantic,  Inc.  (ME) 

Bnisar  Corporation  (Wkrs) 

Cone  Mills  Corp.  (Comp) 

Salmon  Falls  Precision  Fabricators,  Inc 
Harriet  and  Henderson  Yams,  Inc.  (Com*) 

Newell  Porcelain  (Wkrs) 

Stimson  Lumt)er  (Comp) 

Solectron  Technology,  Inc.  (NC)  

DSM  Pharma  Chemk:als  (Comp)  

Fisher  Controls  (Wkrs) 

Cannon  fTT  Industries  (Comp) 

Kraft  Foods  (NJ)  

Cetanese  Acetate  (UNITE)  

KIker  Hosiery,  Inc.  (Comp)  

Cfiampagne  Dye  Worths,  Inc.  (Comp)  .... 
Quality  Scientific  Plastics,  Inc.  (Comp) ... 

DHton  Ftoral  Corp.  (Wkrs)  

Springs  Window  Fashk>ns  (Comp) 

Manpower  (Wkrs) ,. 

Burger  Iron  Management  Corp.  (USWA) 

Candle  Corporatk>n  (Wkrs)  

Endeavor  MoM  and  Design,  Inc.  (Comp) 

Honeywell  (Wkrs) 

Ethan  AHen  Furniture  (Wkrs)  

Classic  Hosiery,  Irw.  (Comp) 


chapter  2.  of  the  Act.  The  investigations 
will  further  relate;  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Hie  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  4,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  no  later  than  December  4, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC20210. 

Dated:  Signed  at  Washington,  DC.,  this  31st 
day  of  October,  2003. 

Timothy  SulUvan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


LocatkMi 


Winthrop,  MN  

Spindale,  NC 

Davidson,  NC 

Patillas,  PR  

Biddeford,  ME  

Bangor,  ME  

Sunnyvale,  CA  .... 

Cirffside,  NC  

Rochester,  NH  .... 

Claridon,  NC  

Newell,  WV „ 

Coeur  d'Alene,  ID 

Chariotte,  NC  

Greenville,  NC 

McKinney,  TX 

Santa  Ana,  CA  .... 

Fairtawn,  NJ  

Rock  Hill,  SC 

Locust,  NC  

Asheboro,  NC  

Petaluma,  CA 

Bk)omst>urg,.PA  .. 

Wausau,  Wl  

Miami,  FL  

Akron,  OH  

El  Segundo.  CA  .. 

Erie,  PA 

Freeport,  IL  

Dut)lin,  VA 

Buriington,  NC 


Date  of 
institution 


10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10/20/2003 
10*^0/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/22/2003 
10/22/2003 
10/22/2003 


Date  of 
petitkxi 

10/20/2003 
9/20/2003 
10/17/2003 
10/10/2003 
10/17/2003 
10/14/2003 
10/04/2003 
10/14/2003 
10/16/2003 
10/17/2003 
10/14/2003 
10/15/2003 
10/17/2003 
10/17/2003 
10/21/2003 
10/08/2003 
10/02/2003 
10/11/2003 
10/15/2003 
10/20/2003 
09/24/2003 
10/01/2003 
10/20/2003 
10/06/2003 
10/03/2003 
10/09/2003 
10/02/2003 
10/17/2003 
10/16/2003 
10/17/2003 


Federal  Rggigter/Vol.  68.  No.  226 /Monday,  November  24.  2003 /Notices 


65953 


TA-W 


Apf»endix— Continued 

[Petition's  instituted  between  1(V2(V2003  and  10/24/2003] 


53,314 

53.315 

53,316 

53,317 

53,318 

53,319 

53,320 

53,321 

53.322 

53.323 

53.324 

53.325 

53,326 

53,327 

53,328 

53,329 

53,330 

53,331 

53,332 

53,333 

53,334 

53.335 

53.336 

53,337 

53,338 

53.339 

53,340 

53,341 

53.342 

53,343 

53,344 

53,345 

53,346 

53,347 

53,348 

53,349 

53,350 


Subject  finn 
(petitioners) 


AcTOlech  Midwest  Inc.  (MN) 

OBG  Manutecturing  Co.  (Comp)  

Robert  Bosch  Tool  Corp.  (Conrip) 

Sotanou,  Inc.  of  Kentucky  (Wkrs) 

MoH  Industries  (Comp) „„ 

Meadwestvaco  (PA) ..""". 

Standard  Motor  Products  (Wkrs)  ..... 

Ctiarter  Fabrics,  Inc.  (Comp) 

John  Crane,  Inc.  (Comp)  

Franklin  Electric  (Wkrs) 

New  River  Industries.  Irx:.  (Comp)  

Security  DBS  (Conip)  

Weyertiaeuser  (AR)  

Portiand  Pattern,  Inc.  (Comp) 

International  Paper  (Wkrs) 

Advanced  Forming  TechrK>k>gy  (CO) .' 

Air  Products  and  ChemicaJ,  Inc.  (Wkrs) 

Budd  Group  (The)  (Comp) 

NXL  Investments,  Inc.  (Corr^)  

Fishing  Vessel  (F/V)  WW  Northland  (Comp)  

Eugene  Ahiminum  and  Brass  Foundry,  Inc.  (Conp) 

Fairchikl  Semkx>nductor  (Comp) 

Henredon  Fumiture  Ind.  (Corr^) 

De  Machine  Shop  (Comp) „ 

Diversified  Tool  Coip.  (Wkrs)  

National  Manufacturing  Co.  (Comp) 

Star  Machine  Shop  (Wkrs)  

Undenwood  Industries  of  HY  (Comp)  

Halmode  Apparel,  Inc.  (Wkrs) 

Arteva  Specialities  S.a.r.l.  (Comp) 

Royal  Appliance  Mfg.,  Co.  (Comp) 

Paricdale  American,  LLC  (Comp) „ 

Parifdale  Mills,  Inc.  (Comp)  

Thomas  Apparel  Company  (Wkrs) 

Sampo  Corporation  of  America  (Wkrs)  

Ethan  Allen  Mfg.,  Co.  (Wkrs) 

Zytec  America,  Inc.  (Comp) 


Location 


Crosby,  MN  

Liberty,  KY  

EKzabelhtown,  KY 

Morgantown,  KY 

Austin,  TX  

PittsfieW.  MA 

Aigos.  IN  „ „.. 

New  York,  NY  

Vandalia,  IL 

Jonesboro,  IN 

Radford,  VA  

Dallas,  TX 

W.  Memphis,  AR 

Portland,  OR  

Kaukauna.  Wl  

Longmont,  CO 

Alentown,  PA 

Grover,  NC 

EucM.  OH  

Haines,  AK 

Eugene,  OR  

Mountainlop,  PA  

Spnice  Pine,  NC 

Berthoud.  CO 

Cambridge  Springs,  PA 

Sterting  IL 

Galax,  VA 

Waverty,  NY  

Roanoke,  VA 

Shelby.  NC 

GlenwHtow.  OH  

Landis,  NC  

Belmont,  NC 

Hartville,  MO  

Fremont,  CA 

Beecher  Falls,  VT  

Greensboro,  NC 


Date  of 
institution 


10/22/2003 
10/22/2003 
10/22/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/23/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 
10/24/2003 


Date  of 
petition 


10/21/2003 
10/22/2003 
10/21/2003 
10/21/2003 
10/21/2003 
10/15/2003 
10/16/2003 
09/29/2003 
10/22/2003 
10/16/2003 
10/15/2003 
10/21/2003 
10/21/2003 
10/22/2003 
1Q/20/2003 
10/14/2003 
^0/23/2!0O3 
10/23/2003 
10/23/2003 
10/12/2003 
10/17/2003 
10/20/2003 
10/23/2003 
10/23/2003 
10/17/2003 
10/15/2003 
10/17/2003 
10/15/2003 
09/30/2003 
10/23/2003 
10/16/2003 
10/09/2003 
10/09/2003 
10/31/2003 
10/07/2003 
10/20/2003 
10/15/2003 


[FR  Doc.  03-29254  Filed  11-21-03;  8:45  am] 
BUJNG  CODE  451fr-a0-«r 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,929] 

LeSportsac,  Manufacturing  and 
Distribution  Division,  Steams,  KY; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  August  1,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  July  11, 
2003,  and  published  in  the  Federal 

■  on  July  22,  2003  (68  FR  43371). 


Pittsuant  to  29  CFR  90. 18(c) 
reconsideration  may  be  granted  under 
the  following  circvunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
LeSportsac,  Manufacturing  and 
Distribution  Division,  Steams,  Kentucky 
was  denied  because  criterion  (2)  was  not 
met.  Sales  and  production  of  luggage 
and  women's  handbags  at  the  subject 
plant  increased  from  February  through 
May  2001  to  the  corresponding  period 
of  2002  and  also  increased  firom 
February  through  May  of  2002  to  the 
same  period  in  2003. 


In  the  request  for  reconsideration,  the 
petitioner  alleged  that  figures  indicating 
sales  and  production  increases  at  the 
subject  facility  incorporated  volumes  of 
imports  fix)m  China.  The  petitioner 
questions  how  an  employment  decline 
could  have  occmred  in  conjunction 
with  a  sales/production  increase. 

A  communication  with  a  company 
official  in  regard  to  this  allegation 
revealed  that  the  sales  and  production 
figures  provided  to  the  Department  in 
this  investigation  were  for  the  Steams 
facility  exclusively.  The  official  further 
stated  that  the  company  is  in  the  midst 
of  a  reorganization  of  its  domestic 
facilities  and  that  employment  declines 
were  a  result  of  streamlining  production 
processes  more  efficiently  and 
reapportioning  employment  to  other 
domestic  facilities. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misint^pretation  of  the  law  or  of  the 
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facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  21st  day  of 
October,  2003. 

Elliott  S.  Knshner. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29262  Filed  H-21-03;  8:45  am] 

BILUNQ  CODE  4510-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,2S1] 

Majestic  Mold  &  Tool,  inc.,  Phoenix, 
NY;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  the  Gorey  Farmer  Set  Net 
Operation,  Eagle  River,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
Section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  20th  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29268  Filed  11-21-03;  8:45  am) 
MLUNG  CODE  451»-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,687] 

Metso  Paper  USA,  inc.,  Logistics 
Division,  Beioit,  Wl;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  June  24,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 


worken  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  CTAA). 
The  denial  notice  was  signed  on  March 
30,  200^  and  published  in  the  Federal 
Registel-  on  June  19,  2003  (68  FR  36845). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  pre  aously  considered  that  the 
determ  nation  complained  of  was 
erronec  us; 

(2)  If  it  appears  that  the  determination 
compla  ined  of  was  based  on  a  mistake 
in  the  c  etermination  of  facts  not 
previoi  sly  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  li  iw  justified  reconsideration  of 
the  dec  sion. 

The '  'AA  petition,  filed  on  behalf  of 
worker  at  Metso  Paper  USA,  Inc., 
Beioit,  A^isconsin  was  denied  because 
the  "co  itributed  importantly"  group 
eligibil  ty  requirement  of  Section  222  of 
the  Tra  le  Act  of  1974  was  not  met  and 
produc  ion  was  not  shifted  abroad. 

In  th( !  reconsideration  investigation,  it 
was  reM  ealed  that  the  production  worker 
group  i  1  embedded  within  the  Logistics 
Divisio  1  of  the  subject  facility. 

The  I  etitioner  alleges  that 
"produ  ;tion  has  shifted  to  Finland  for 
many  a  '  the  spare  parts  supplied  from 
Metso  ft)  U.S.  papermills."  Contact  from 
anothe«  petitioner  alleged  that  the 
compai  ly  was  serving  former  and 
present  subject  firm  customers  with 
foreign  production,  and  implies  that  the 
compai  y  is  attempting  to  hide  the  fact 
that  the  y  are  engaged  in  foreign 
produc  ion  from  their  customers. 

A  his  tory  of  the  subject  facility  site 
reveale  1  that  the  subject  facility  was 
once  o\  med  by  Beioit  Paper,  and  was 
sold  to  the  current  owners  following 
"bankru  )tcy  in  2000.  The  purchasing 
compai  ly  included  a  facility  in  Finland. 
Prior  to  the  relevant  period  of  this 
investi]  ation,  the  new  owners 
dramat  cally  downsized  the  production 
capacit  r  of  the  subject  facility  due  to 
dramatically  decreased  demand 
followihg  the  bankruptcy.  Contact  with 
compai  ly  officials  revealed  that  the 
subject  facility  only  produced  doctor 
blades  i  tnd  headbox  vanes  (parts  used  in 
paper  n  laking  equipment)  in  the 
relevan  t  period,  and  that  the  majority  of 
work  pi  srformed  in  the  Logistics 
Divisio  1  of  the  Metso  Beioit  facility 
involve  s  buying,  warehousing  and 
shippii  g  many  other  spare  parts 
purcha  led  by,  but  not  produced  at  the 
subject  facility.  The  officials  stated  that 
the  con  ipany  had  not  shifted  production 
of  docti  )r  blades  or  headbox  vanes  away 
from  th  B  subject  facility.  One  official  did 
confirn  that  the  company  did  outsource 


many  of  the  parts  that  were  warehoused 
at  the  same  site.  However,  items  that  are 
not  like  or  directly  conapetitive  with 
production  at  the  subject  facility  in  the 
relevant  period  are  not  pertinent  to  this 
investigation. 

The  petitioner  states  that  production 
of  doctor  blades  shifted  to  Finland,  and 
implies  that  this  shifted  production  is 
being  used  to  supply  U.S.  customers. 
Further  contact  with  the  petitioners 
yielded  a  request  that  we  obtain  a  copy 
of  a  "BaaN"  report  from  the  company 
that  would  reveal  the  volume  of  doctor 
blades  that  had  been  soinced  in 
Finland,  and  subsequently  imported  to 
the  U.S. 

.   Contact  with  a  company  official 
revealed  that  the  subject  facility 
supplied  almost  all  of  their  North 
American  business.  He  further  stated 
that  the  Finnish  facility  did  on  rare 
occasions  supply  customers  with  doctor 
blades  in  cases  where  an  unanticipated 
increased  demand  occurred.  The  official 
later  clarified  that  they  also  imported 
Finnish  doctor  blades  in  cases  where 
"odd  ball"  sizes  were  requested,  but  the 
doctor  blades  with  these  specifications 
had  never  been  produced  at  the  subject 
facility.  Results  of  the  company  "BaaN" 
report  revealed  that  imports  represented 
a  very  small  amount  of  total  subject  firm 
production. 

The  petitioner  asserted  that  "castings" 
previously  produced  in  "Beioit, 
Wisconsin  or  the  "Stateline  Area" 
surrounding  Beioit"  were  shifted  to 
Canada. 

Castings  were  not  produced  at  the 
subject  facility  in  the  relevant  period  =* 
and  are  therefore  irrelevant  to  this 
investigation. 

The  petitioner  alleges  that  coater  rods 
and  assemblies  previously  "machined" 
at  the  subject  facility  are  currently  being 
produced  in  finished  form  in  Finland 
for  U.S.  customers. 

In  regard  to  this  issue,  a  company 
official  stated  that  coater  rods  produced 
in  Finland  are  "cut  to  length"  at  the 
subject  facility,  but  there  has  been  no 
change  in  the  production  location  in  the 
relevant  period. 

The  petitioner  alleges  that  the, 
company's  customers  have  begun 
purchasing  headbox  vanes  from 
competitors  in  Canada. 

The  reconsideration  investigation 
revealed  that  plant  production  of 
headvane  boxes  declined  slightly  in  the 
relevant  period,  while  sales  increased.  It 
was  revealed  that  the  subject  firm 
produces  two  different  types  of 
headvane  boxes,  one  made  of  lexan 
(which  needs  to  be  replaced  every  six 
months  or  so),  and  the  other  made  of 
graphite,  which  lasts  for  two  to  three 
years  before  requiring  a  replacement. 
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The  more  durable  and  more  expensive 
graphite  product  would  account  for  the 
dip  in  production,  as  customers  would 
not  have  to  re-order  the  item  as 
frequently.  The  ofEicial  stated  further 
that  the  only  known  competition  in  this 
market  is  domestic. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  h4s  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  17th  day  of 
October,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29267  Filed  11-21-03;  8:45  am] 

BIUJNQ  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,033] 

Modem  Paclcaging  Products,  l}eer 
Peril,  NY;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  26,  2003  in  response  to  a 
petition  filed  on  by  a  company  official 
on  behalf  of  workers  of  Modem 
Packaging,  Inc.,  Deer  Park,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  17th  day  of 
October  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade     ; 
Adjustment  Assistance. 

[FR  Doc.  03-29270  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4S10-aO-P 


DEPARTMENT  OF  LJVBOR 

Employment  and  Training 
Administration 

[TA-W-52,067] 

Pall  Corporation,  Life  Sciences 
Groups,  Capsule  Department,  Ann 
ArtMM-,  Mi;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  August  6,  2003,  a 
petitioner  requested  administrative 


reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  July  22, 
2003,  and  published  in  the  Federal 
Register  on  August  14,  2003  (68  FR 
48645). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of  Pall 
Corporation,  Life  Sciences  Groups, 
Capsule  Department,  Ann  Arbor, 
Michigan  was  denied  because  criterion 
(1)  was  not  met.  Employment  at  the 
subject  plant  increased  from  2001  to 
2002,  and  January  2003  as  compared  to 
January  2002. 

The  petitioner  suggests  that  the  data 
indicating  an  increase  in  employment  at 
the  subject  facility  is  mitigated  by  the 
fact  that  the  company  has  reduced 
positions  in  "skilled  worker  jobs",  and 
that  the  total  number  of  employees  is 
buffered  by  "low  wage  level  work*. 

In  following  the  directives  of  TAA 
legislation,  the  Department  assesses 
whether  worker  groups  are  separately 
identifiable  by  product  line.  If  workers 
at  the  subject  facility  are  all  engaged  in 
the  production  of  the  same  products,  it 
is  directed  to  consider  the  totals  of  all 
production  workers.  Thus  the  type  of 
distinctions  sought  by  the  petitioner  are 
not  relevant  to  an  investigation 
regarding  group  eligibility  requirements 
for  TAA. 

In  the  request  for  reconsideration,  the 
petitioner  seems  to  imply  that  a  shift  of 
production  to  Puerto  Rico  on  the  part  of 
the  company  constitutes  a  shift  of 
production  to  a  country  included  in 
Caribbean  Basin  Economic  Recovery 
Act.  The  petitioner  seems  to  conclude 
that  it  is  this  shift  that  is  responsible  for 
separations  at  the  subject  facility. 

Puerto  Rico  is  a  U.S.  Territory  and 
therefore  any  movement  of  production 
to  this  region  would  not  constitute  a 
'  shift  of  production  to  a  foreign  source. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 


misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  17th  dey  of 
October.  2003. 
Elliott  S.  Kushner 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29261  Filed  11-21-03;  8:45  am] 
BHJJNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-w-52,101] 

Pearl  Battw,  Inc.,  a  Division  of  MAAX, 
Inc.,  Brooldyn  Parle,  MN;  Notice  of 
Negative  Determination  Re^irding 
Application  for  Reconsideration 

By  application  of  August  18,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's  " 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  July  25, 
2003  and  pubUshed  in  the  Federal 
Register  on  August  14,  2003  (68  FR 
48645). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  hcts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Pearl  Baths,  Inc.,  a  division 
of  MAXX,  Inc.,  Brooklyn  Park, 
Minnesota  engaged  in  the  production  of 
whirlpool  baths  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974  was  not  met  and 
production  was  not  shifted  abroad. 

The  petitioner's  main  allegation 
consisted  in  the  fact  that  employees  of 
the  Marketing,  Customer  Service,  Tech 
Service  and  Accounting  Departments, 
who  were  engaged  in  production,  were 
separated  as  a  residt  of  a  shift  of  their 
positions  to  Canada. 

Marketing,  customer  service,  tech 
service  and  accounting  do  not  constitute 
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production  according  to  the  eligibility 
requiretnents  for  trade  adjustment 
assistance. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
ciurently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at.  Washington,  DC  this  2nd  day  of 
October,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29260  Filed  11-21-03;  8:45  am] 
BIUJNG  CODE  4510-3IV-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S1,652] 

Plastene  Supply  Co.,  Plant  1,  Division 
of  Slegel  Robert,  Inc.,  Portageville,  MO; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  June  14,  2003, 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  June  6, 
2003,  and  published  in  the  Federal 
Register  on  Jime  19,  2003  (68  FR  36846). 

Pursuant  to  29  CFR  90.18lc) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  Jf  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
0£Bcer,  a  mis-interpretation  of  facts  or 
of  the  law  justified'reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Plastene  Supply  Co.,  Plant  1,  Division  of 


Siegel  Robert,  Inc.,  Portageville, 
Missou  ri  was  denied  because  the 
"contributed  importantly"  group 
eligibil  ty  requirement  of  Section  222(3) 
of  the  "Irade  Act  of  1974,  as  amended, 
was  no  met  and  production  did  not 
shift  to  a  foreign  source.  The  subject 
firm  sh  fted  production  to  another 
domest  c  source. 

In  th( !  reconsideration  request,  the 
petitioi  ers  state  that  other  products 
were  pioduced  at^e  subject  facility 
other  than  the  "automotive  nameplates" 
cited  in  the  negative  determination. 

The  negative  determination  was  based 
on  data  received  by  the  company 
regarding  sales  totals  of  all  products  at 
the  subject  facility.  This  data  indicates 
that  thffl^  was  a  direct  domestic  shift 
from  thp  Portageville  plant  to  another 
company  owned  plant  in  Farmington, 
Missouri.  Totals  of  collective  sales  of 
compet  itive  products  from  these  two 
plants  (  ver  the  relevant  period  of  this 
investif  ation  indicate  that  there  were  no 
decline  >  in  domestic  production. 

The  [  letitioners  further  allege  that  the 
subject  firm  served  as  a  "downstream 
produo  jr"  because  "many  parts  were 
shippet  to  Canada  or  Mexico". 

The  i  aitial  negative  determination 
was  iss  led  on  the  basis  of  a  primary 
investij  ation;  no  specific  trade  certified 
custom  5rs  were  indicated  either  in  the 
initial  |  etition  or  the  reconsideration 
request  Further,  in  order  to  be  eligible 
as  secondary  "downstream  producers", 
the  sub  ect  facility  would  have  to 
assemb  e  or  finish  products  from 
primar '  firm  production  that  was  the 
basis  fG  r  a  trade  adjustment  assistance 
certific  ition.  There  is  no  indication  that 
subject  firm  production  served  this 
purposi !. 

Conclu  iion 

After  review  of  the  application  and 
investi]  ative  findings,  I  conclude  that 
there  h  is  been  no  error  or 
misinte  rpretation  of  the  law  or  of  the 
facts  w  lich  would  justify 
reconsi  deration  of  the  Department  of 
Labor's!  prior  decision.  Accordingly,  the 
application  is  denied. 

Signei .  at  Washington,  DC  this  17th  day  of 
October  2003. 

Elliotts  Kushner, 

Certifyit  g  Officer,  Division  of  Trade 
Adjustn  ent  Assistance. 
[FRDoc  03-29265  Filed  11-21-03;  8:45  am) 
BIUJNG  (  ODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-52,873] 

Progress  Casting  Group,  Inc., 
Plymouth,  MN;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  17,  2003  in  response  to  a 
worker  petition  filed  by  a  company 
official  on  behalf  of  workers  at  Progress 
Casting  Group,  Inc.,  Plymouth, 
Minnesota. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  21st  day  of 
October,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-29274  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,952] 

Business  Confidential,  Old  Time 
Cutting,  A.K.A.  R&S  Cutting,  Passaic, 
NJ;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  24, 2003  in  response  to  a 
petition  filed  by  a  State  agency 
representative  on  behalf  of  workers  at 
Old  Time  Cutting,  also  known  as  R&S 
Cutting,  Passaic,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  24th  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  Q3-29281  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-40^21] 

Republic  Teclinologies,  international 
Currently  Known  as  Republic 
Engineered  Products  Headquartered  in 
Aicron,  OH,  Including  Facilities  in  the 
Following  Locations: 

TA-W-40,521A  Massillon,  OH  (Central 

Machine), 
TA-W-40,521B  Chicago,  IL  (Chicago 

Plant). 
TA-W-40,521C  Blasdell,  NY 

(Lackawanna  Plant), 
TA-W-40,521E  Massillon,  OH  (Hot 

Rolled  Plant), 
TA-W-40,521F  Beaver  Falls,  PA, 
TA-W-40.521G  Gary,  IN  (E.  Dune 

Hwy), 
TA-W-40,521H  Gary,  IN  (E.  Seventh 

Ave.), 
TA-W-40,521I  Harvey,  IL, 
TA-W-40,521J  Massillon,  OH  (Cold 

Finished  Plant),  and 
TA-W-40,521K  Canton,  OH  (Canton 

Special  Metals  Plant);  Amended 

Certification  Regarding  Eligibility  to 

Apply  for  Worker  Adjustment 

Assistance 
In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19,  2002,  applicable  to 
workers  of  Republic  Technologies 
International  located  in  Lorain,  Ohio. 
The  notice  was  published  in  the  Federal 
Register  on  February  28,  2002  (67  FR 
9325).  The  certification  was  amended 
on  May  6,  2003  to  reflect  the  change  in 
ownership  and  include  workers  of 
Republic  Engineered  Products,  Lol^in, 
Ohio  (TA-W-40,521D).  The  notice  was 
published  in  the  Federal  Register  on 
May  19,  2003  (68  FR  27110-27111). 
At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  hot  rolled  steel  bars. 
The  company  reports  that  Republic 
Technologies  International  was 
pm-chased  by  Republic  Engineered 
Products  in  August  2002  and  that 
workers  wages  are  reported  under  the 
Unemployment  Insiu-ance  tax  account 
for  the  new  owner. 

Accordingly,  the  Department  is 
amending  the  certification  to  reflect  the 
change  in  ownership. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  firm  adversely  impact  by  increased 
imports  of  steel  bars. 
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The  amended  notice  applicable  to 
TA-W-40,521  is  hereby  issued  as 
follows: 

"All  workers  of  Republic  Technologies 
■    International,  currently  known  as 
Republic  Engineered  Products, 
headquartered  in  Akron,  Ohio,  including 
the  following  facilities  producing  hold 
rolled  steel:  Central  Machine/Fabrication 
and  Massillon  Hot  Rolled  Plant, 
Massillon,  Ohio;  Chicago  Plant,  Chicago, 
Illinois;  Lackawanna  Plant,  Blasdell, 
New  York;  Lorain  Hot  Rolled  Bar  Plant, 
Lorain,  Ohio,  and  the  following  facilities 
producing  cold  finished  steel:  Beaver 
Falls  Cold  Finished  plant,  Beaver  Falls, 
Pennsylvania;  Gary  Cold  Finished  Plants 
(E.  Dunes  Hwy  and  E.  Seventh  Ave.), 
Gary,  Indiana;  Harvey  Cold  Finished 
Plant,  Harvey,  Illinois  and  Massillon 
Cold  Finished  Plant,  Massillon,  Ohio, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November 
19,  2000,  through  February  19,  2004,  are 
eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  23rd  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29136  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  451(>-»-M 


DEPARTIMENT  OF  U\BOR 

Employment  and  Training 
Administration 

[TA-W-52,014] 

Robert  Boscii  Fuel  Systems 
Corporation  Formerly  Diesel 
Technology  Company  a  Division  of 
Roliert  Bosch  Nortii  America  Including 
Leased  Wortters  of  K-Force 
Professional  Staffing,  Kentwood,  IMI; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
11,  2003,  applicable  to  workers  of 
Robert  Bosch  Fuel  Systems  Corporation, 
formerly  Diesel  Technology  Company,  a 
division  of  Robert  Bosch  North  America, 
Kentwood,  Michigan.  The  notice  was 
published  in  the  Federal  Register  on 
July  22,  2003  (68  FR  43372). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  leased  workers  of  K-Force 
Professional  Staffing  were  employed  at 
Robert  Bosch  Fuel  Systems  Corporation 


to  produce  fuel  injector  systems  at  the 
Kentwood,  Michigan  location  of  the 
subject  firm. 

Based  on  these  findings,  the  ^ 
Department  is  amending  this 
certification  to  include  leased  workers 
of  K-Force  Professional  Staffing 
working  at  Robert  Bosch  Fuel  Systems 
Corporation,  Kentwood,  Michigan. 

Tne  intent  of  the  Department's 
certification  is  to  include  all  workers 
employed  at  Robert  Bosch  Fuel  Systems 
Corporation,  formerly  Diesel 
Technology  Company,  a  division  of 
Robert  Bosch  North  America  who  was 
adversely  affected  by  the  shift  in 
production  to  Brazil,  Germany  and 
Charleston,  South  Carolina. 

The  amended  notice  applicable  to    - 
TA-W-52,014  is  hereby  issued  as 
follows: 

All  workers  of  Robert  Bosch  Fuel  Systems 
Corporation,  formerly  Diesel  Technology 
Company,  a  division  of  Robert  Bosch  North 
America,  Kentwood,  Michigan,  including 
leased  workers  of  K-Force  Professional 
Staffing,  producing  fuel  injector  systms  at 
Robert  Bosch  Fuel  Systms  Corporation, 
formerly  Diesel  Technology  Company,  a 
division  of  Robert  Bosch  North  America, 
Kentwood,  Michigan,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  10,  2002,  through  Jidy  11,  2005,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  3rd  day  of 
October,  2003. 

Ridiard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29129  Filed  11-21-03;  8:45  am] 

BHJJNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,014] 

Robert  Boscii  Fuel  Systems 
Corporation,  Formerly  Diesel 
Technology  Company,  a  Division  of 
Robert  Boscii  North  America, 
Including  Leased  Workers  of  Adecco 
Technical  and  K-Force  Professional 
Staffing,  Kentwood,  Ml;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
11,  2003,  applicable  to  workers  of 
Robert  Bosch  Fuel  Systems  Corporation, 
formerly  Diesel  Technology  Company,  a 
division  of  Robert  Bosch  North  America. 
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Kentwood,  Michigan.  The  notice  was 
published  in  the  Federal  Register  on 
July  22.  2003  (68  FR  43372). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company - 
shows  that  leased  workers  of  Adecco 
Technical  were  employed  at  Robert 
Bosch  Fuel  Systems  Corporation  to 
produce  fuel  injector  systems  at  the 
Kentwood,  Michigan  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  leased  workers 
of  Adecco  Technical  working  at  Robert 
Bosch  Fuel  Systems  Corporation, 
Kentwood,  Michigan. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
employed  at  Robert  Bosch  Fuel  Systems 
Corporation,  formerly  Diesel 
Technology  Company,  a  division  of 
Robert  Bosch  North  America  who  were 
adversely  affected  by  the  shift  in 
production  to  Brazil  and  Germany. 

The  amended  notice  applicable  to 
TA-W-52,014  is  hereby  issued  as 
follows: 

All  workers  of  Robert  Boscli  Fuel  Systems 
Corporation,  formerly  Diesel  Technology 
Company,  a  division  of  Robert  Bosch  North 
America,  Kentwood.  Michigan,  including 
leased  workers  of  Adecco  Technical  and  K- 
Force  Professional  Staffing,  producing  fuel 
injector  systems  at  Robert  Bosch  Fuel 
Systems  Corporation,  formerly  Diesel 
Technology  Company,  a  division  of  Robert 
Bosch  North  America,  Kentwood,  Michigan, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  June  10,  2002, 
through  July  II,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  31st  day  of 
October  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29277  Filed  11-21-03;  8:45  am] 

BILLING  CODE  4510-«>-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-62,104] 

Sanmina— SCI  Corporation,  Including 
Leased  Workers  of  Adecco,  Manpower 
and  Next  Level  Communications,  inc., 
Augusta,  ME;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 


Certific  ation  of  Eligibility  to  Apply  for 
Adjustment  Assistance  on  July 
,  applicable  to  workers  of 

Corporation,  including 
'  vorkers  of  Adecco  and 
er,  Augusta,  Maine.  The  notice 
published  in  the  Federal  Register 
August  14,  2003  (68  FR  48646). 
request  of  the  company,  the 
Department  reviewed  the  certification 
for  worjcers  of  the  subject  firm. 

provided  by  the  company 
I  hat  a  leased  worker  of  Next 
C  Qmmunications,  Inc.  were 
employ  ed  at  Sanmina — SCI  Corporation 
ce  telecommunication  and 
electronic  systems  assembly  at 
Auiusta,  Maine  location  of  the 
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irm. 

on  these  findings,  the 
Departi^ent  is  amending  this 
certifici  ition  to  include  a  leased  worker 
of  Next  Level  Communications,  Inc. 
workin  ;  at  Sanmina — SCI  Corporation, 
August  I,  Maine. 

The  i  itent  of  the  Department's 
certificj  ition  is  to  include  all  workers 

ij^d  at  Sanmina — SCI  Corporation 
adversely  affected  by  the  shift 
prod  iction  to  Mexico  and  Canada. 
a  mended  notice  applicable  to 
W-|52,104  is  hereby  issued  as 


All  vorkers  of  Sanmina — SCI,  Augusta, 
Maine,  \  'ho  became  totally  or  partially 
separate  1  from  employment  on  or  after  June 
20,  2003  through  July  25,  2005;  and  leased 
workers  jf  Adecco,  Manpower  and  Next 
Level  Co  mmunications.  Inc.,  producing 
telecomi  iiunication  and  medical  electronic 
issembly  at  Sanmina — SCI,  Augusta, 
"lo  became  totally  or  partially 
from  employment  on  or  after  June 
through  July  25,  2005,  are  eligible 
"or  adjustment  assistance  under 
23  of  the  Trade  Act  of  1974. 


at  Washington,  DC  this  10th  day  of 
2003. 


Officer,  Division  of  Trade 

Assistance. 
03-29275  Filed  11-21-03;  8:45  am] 
4510-30-P 


C>OE 


DEPAHTMENT  OF  LABOR 

Emplo)|  ment  and  Training 
Admini  itration 

[TA-W-I  i2,901] 

Snap-Gpi  Tools  Manufacturing 
Company,  Mt.  Carmel,  IL;  Notice  of 
Termini  ition  of  investigation 

Pursi  ant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investij  ation  was  initiated  on 
Septemper  23,  2003  in  response  to  a 


petition  filed  by  a  company  official  on 
behalf  of  workers  of  Snap-on  Tools 
Manufacturing  Company,  Mt.  Carmel, 
Illinois. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
October  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-29280  Filed  11-21-03;  8:45  amj 
BILUNG  CODE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,9681 

Snap-On  Tools  Manufacturing 
Company,  Kenosha,  Wl;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  25,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Snap-on  Tools 
Manufacturing  Company,  Kenosha, 
Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  29th  day  of 
October  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29282  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4S1O-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,099] 

Sony  Semiconductor  Company, 
Including  Workers  of  BOC  Edwards 
and  Leased  Workers  of  Manpower 
Professionals,  San  Antonio,  TX; 
Amended  CerUficatton  Regarding  ^ 
Eligibility  To  Apply  for  Worker 
Adjustment  AMistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
17,  2003,  applicable  to  workers  of  Sony 
Semiconductor  Company,  including 
leased  workers  fitim  Manpower 


Processionals,  San  Antonio,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  August  5,  2003  (68  FR 
46231). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  workers  of  BOC  Edwards 
were  employed  at  Sony  Semiconductor 
Company  to  maintain  wet  and  dry 
pumps  used  in  the  equipment  needed  to 
produce  semiconductor  wafers  at  the 
San  Antonio,  Texas  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  of  BOC 
Edwards,  San  Antonio,  Texas  working 
at  Sony  Semiconductor  Company,  San 
Antonio,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sony  Semiconductor  Company  who 
were  adversely  affected  by  increased 
imports  of  semiconductor  wafers. 

The  amended  notice  applicable  to 
TA-W-52,099  is  hereby  issued  as 
follows: 

•  All  workers  of  Sony  Semiconductor 
Company,  San  Antonio,  Texas,  including 
workers  of  BOC  Edwards  working  at  Sony 
Semiconductor  Company,  San  Antonio  and 
leased  workers  of  Manpower  Processional, 
working  at  Sony  Semiconductor,  San 
Antonio,  Texas,  engaged  in  employment 
related  to  the  production  of  semiconductor 
wafers  at  Sony  Semiconductor  Company,  San 
Antonio,  Texas,  who  became  totally  or 
partially  separated  ^m  employment  on  or 
after  June  18,  2002,  through  July  17,  2005,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  23rd  day  of 
October,  2003.  "     ' 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade. 

Adjustment  Assistance. 

[FR  Doc.  03-29276  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-52,780] 

SPX  Oocl(  Products,  a  Division  of  SPX 
Corporation,  Milwaulcee,  Wl;  Motice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  9,  2003,  in  response  to  a 
petition  filed  by  Teamsters  "General" 
Local  Union,  No.  200,  on  behalf  of 
workers  at  SPX  Dock  Products,  a 


division  of  SPX  Corporation. 
Milwaukee,  Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  3rd  day  of 
September,  2003. 
Richard  Church. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29279  Filed  11-21-03;  8:45  am] 

BHJJNG  CODE  4510-30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-53,29S] 

Stimson  Lumber  Company,  Atlas 
Plant,  Coeur  d'Alene,  ID;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  20,  2003,  in 
response  to  a  worker  petition  which  was 
filed  by  a  company  official  on  behalf  of 
workers  at  Stimson  Lumber  Company, 
Coeur  d'Alene,  Idaho. 

The  petitioner  has  requested  that  the 
petition  be  withdrav»m.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  31st  day  of 
October,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29258  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,200] 

Timtier  Resource  Management,  Inc., 
Livingston,  MT;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  9, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Timber  Resource  Management,  Inc., 
Livingston,  Montana. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC,  this  27th  day  of 
October,  2003. 

Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29286  Filed  11-21-03;  8:45  am] 
BHJJNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-53,244] 

Vesuvius  USA,  Ctumipaign,  IL;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
15,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Vesuvius  USA, 
Champaign,  Illinois. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
October.  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29287  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4Sia-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-61,230] 

Vanguard  EMS,  Inc.,  a/k^  Viasystems 
Portland,  Inc.,  Beaverton,  OR;  Notice 
of  Negative  Determination  on 
Reconsideration 

On  July  25,  2003,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  August  7,  2003  (68  FR 
47096). 

On  April  16,  2003,  the  Department 
initially  denied  TAA  to  workers  of 
Vanguard  EMS,  Inc..  Beaverton,  Oregon 
a/k/a  Viasystems  Portland,  Inc.  that 
produce  circuit  boards  for  projectors 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222  of  the  Trade  Act  of  1974  was  not 
met. 

On  reconsideration,  the  department 
surveyed  additional  customers  of  the 
subject  plant  regarding  their  purchases 
of  circuit  boards  for  projectors  during 
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the  relevant  period.  The  survey  revealed 
that  major  declining  customerfs) 
increased  their  imports  of  projectors, 
but  not  circuit  boards  for  projectors. 
However,  as  projectors  are  not  like  or 
directly  competitive  with  circuit  boards 
for  projectors  produced  by  the  subject 
firm,  there  is  no  evidence  of  "like  or 
directly  competitive"  imports 
contributing  importantly  to  layoffs  at 
the  subject  firm. 

Conclunon 

After  reconsideration,  I  affirm  the 
original  notice'  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of 
Vanguard  EMS,  Inc.,  Beaverton,  Oregon 
a/k/a  Viasystems  Portland,  Inc., 
Beaverton,  Oregon. 

Signed  in  Washington,  DC  this  10th  day  of 
October  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Tmde 

Adjustment  Assistance. 

(FR  Doc.  03-29266  Filed  11-21-03;  8:45  am] 

BIUJNQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurrently,  the 


Emplo;  ment  Standards  Administration 
is  solic  ting  comments  concerning  the 
propos  id  collection:  Claim  for 
Compe  isation  by  Dependents 
Informition  Reports  (CA-5,  CA-5b,  CA- 
1031,  CJA-1074,  Letter  of  Compensation 
Due  at  peath  and  Letter  of  Student/ 
Depenaency).  A  copy  of  the  proposed 
information  collection  request  can  be 
obtainad  by  contacting  the  office  listed 
below  m  the  addresses  section  of  this 
notice.! 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  es  section  below  on  or  before 
Januarj  23,  2004. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Depart]  nent  of  Labor,  200  Constitution 
Ave.,  ^  W.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax  (20;  I)  693-1451,  e-mail 
beU.ha  '.el@doI.gov.  Please  use  only  one 
metho(  of  transmission  for  comments 
(mail,  i  IX,  or  e-mail). 
SUPPLE  4ENTARY  INFORMATION 

/.  Bat  -kground:  The  forms  included  in 
this  pai  :kage  are  forms  used  by  Federal 
emplo]  ees  and  their  dependents  to 
claim  b  enefits,  to  prove  continued 
eligibil  ty  for  benefits,  to  show 
entitle!  lent  to  remaining  compiensation 
paymei  its  of  a  deceased  beneficiary 
under  ^e  Federal  Employees' 
Compensation  Act.  There  are  six  forms 
in  this  information  collection  request. 
The  innrmation  collected  by  Forms 
CA-5  aid  CA-5b,  is  used  by 
dependents  for  claiming  compensation 
for  the  ivork  related  death  of  a  Federal 
Emplo jee.  Form  CA-1031  is  used  in 
disability  cases  and  to  determine 
whether  a  claimant  is  supporting  a 
dependent  and  is  entitled  to  additional 
compensation.  Form  CA-1074  is  a 
follow  tip  to  CA-5b  to  request 
clarification  of  any  information  that  is 
uncleaj  and  incomplete  in  the  CA-5b. 
The  let  ;er  of  "Compensation  Due  at 
Death"  replaces  Forms  CA-1085  and 
CA-10  )3;  this  letter  is  used  to  request 
inform  ition  necessary  to  distribute 
compe  isation  due  when  an  employee 
dies  wl  lo  was  receiving  or  was  entitled 
to  com  }ensation  at  the  time  of  death. 
The  let  ;er  of  "Student/Dependency" 
replace  s  Forms  CA-1615,  CA-1617,  and 
CA-16  L8;  this  letter  is  used  to  obtain 


Forms 


CA-5  

CA-5b 

CA-1031 

CA-1074 

Student/Dependency 

Compensation  Due  at  Death 


information  regarding  the  student  status 
of  a  dependent.  This  information 
collection  is  currently  approved  for  use 
through  April  30,  2004. 

//.  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  infonhation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions:  The  Department 
of  Labor  seeks  extension  of  approval  to 
collect  this  information  in  order  to  carry 
out  its  responsibility  to  meet  the 
statutory  requirements  of  the  Federal 
Employees'  Compensation  Act.  The 
information  contained  in  these  forms  is 
used  by  the  Division  of  Federal 
Employees  Compensation  to  determine 
entitlement  to  benefits  under  the  Act,  to 
verify  dependent  status,  and  to  initiate, 
continue,  adjust,  or  terminate  benefits 
based  on  eligibility  criteria. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Compensation  by 
Dependents  Information  Reports. 

OMB  Nuniber:  1215-0155. 

Agency  Numfcer.- CA-5,  CA-5b,  CA- 
1031,  CA-1074,  Letter  of  Compensation 
Due  at  Death  and  Letter  of  Student/ 
Dependency. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  1,880. 

Total  Responses:  1 ,880. 


Respondents 


150  .. 
20  .... 
150  .. 
10  .... 
1,050 
500  .. 


Frequency 


Once 
Once 
Annually 
Once 
Semiannually 
Once 


Minute 
perform 


90 
90 
15 
60 
30 
30 


Burden  hours 


225 

30 

37 

10 

525 

250 
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Fonns 


Total 


Respondents 


1,880 


Frequency 


Minule 
pef  fonn 


Burden  hours 


1.077 


Estimated  Total  Burden  Hours:  1,077. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $431. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  18, 2003. 
Bruce  Bohanon, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  03-29257  Filed  11-21-03;  8:45  am) 

BttJJNG  COOE  4510-CH-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doelwt  No.  52-008] 

Dominion  Nuclear  North  Anna,  LLC, 
North  Anna  Early  Site  Permit;  Notice  of 
intent  To  Prepare  an  Envlronmentai 
impact  Statement  and  Conduct 
Scoping  Proceas 

Dominion  Nuclear  North  Anna,  LLC 
(Dominion)  has  submitted  an 
application  for  an  early  site  permit 
(ESP)  for  a  location  in  central  Virginia 
identified  as  the  North  Anna  ESP  site. 
The  site  is  located  near  the  Town  of 
Mineral  in  Louisa  County,  Virginia,  on 
the  southern  shore  of  Lake  Anna.  TTie 
application  for  the  ESP  was  submitted 
by  letter  dated  September  25,  2003, 
pursuant  to  10  CFR  part  52.  The 
application  also  includes  a  site  redress 
plan  in  accordance  with  10  CFR  52.17(c) 
and  52.25.  If  a  site  redress  plan  is 
incorporated  in  an  approved  ESP,  the 
applicant  may  carry  out  certain  site 
preparation  work  and  limited 
construction  activities.  A  notice  of 
receipt  and  availability  of  the 
application,  which  included  the 
envirorunental  report  (ER),  was 
published  in  the  Federal  Register  on 
October  16,  2003  (68  FR  59642).  A 
notice  of  acceptance  for  docketing  of  the 
application  for  the  ESP  was  published 
in  the  Federal  Register  on  October  29, 
2003,  (68  FR  61705).  The  purpose  of  this 
notice  is  to  inform  the  public  that  the 
U.S.  Nuclear  R^ulatory  Commission 
(NRC)  will  be  preparing  an 


environmental  impact  statement  (EIS)  in 
support  of  the  review  of  the  ESP 
application  and  to  provide  the  public  an 
opportunity  to  participate  in  the 
environmental  scoping  process,  as 
defined  in  10  CFR  51.29.  In  addition,  as 
outlined  in  36  CFR  800.8,  "Coordination 
with  the  National  Environmental  Policy 
Act,"  the  NRC  plans  to  coordinate 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act  in 
meeting  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA). 

In  accordance  with  10  CFR 
52.17(a)(2),  10  CFR  51.45  and  10  CFR 
51.50,  Dominion  submitted  the  ER  as 
part  of  the  application.  The  ER  was 
prepared  pursuant  to  10  CFR  parts  51 
and  52  and  is  available  for  public 
inspection  at  the  NRC  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  component 
of  NRC's  Agencywide  Docmnents 
Access  and  Management  System 
.  (ADAMS).  ADAMS  is  accessible  at 
http://www.nrc.gov/reading-rm/ 
adams.html,  which  provides  access 
through  the  NRC's  Public  Electronic 
Reading  Room  (PERR)  link.  Persons  who 
do  not  have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
docxmients  located  in  ADAMS,  should 
contact  the  NRC's  PDR  Reference  staff  at 
1-800-397-4209,  or  301-415-4737,  or 
by  e-mail  to  pdT@nTC.gov.  The 
application  may  also  be  viewed  on  the 
Internet  at  http://www.nTc.gov/reactoTs/ 
new-licensing/license-reviews/esp/ 
north-anna.htinl.  In  addition,  the  Louisa 
County  Library,  located  at  881  Davis 
Highway,  Mineral,  Virginia,  has  agreed 
to  make  the  ER  available  for  public 
inspection. 

The  following  key  reference 
dociunents  related  to  the  ESP 
applications  and  the  NRC  staffs  review 
process  are  available  through  the  NRC's 
Web  site  at  http://www.nic.gov: 

a.  10  CFR  part  51,  Environmental 
protection  regulations  for  domestic 
licensing  and  related  regulatory 
functions. 

b.  10  CFR  part  52,  Early  site  permits; 
standard  design  certifications;  and 
combined  licenses  for  nuclear  power 
plants. 

c.  10  CFR  part  100,  Reactor  site 
criteria. 


d.  NUREG-1555,  Standard  Review 
Plans  for  Environmental  Reviews  for 
Nuclear  Power  Plants. 

e.  NUREG/BR-0298,  Brochure  on 
Nuclear  Power  Plant  Licensing  Process. 

f.  Regulatory  Guide  4.7,  General  Site 
Suitability  Criteria  for  Nuclear  Power 
Stations. 

g.  Fact  Sheet  on  Nuclear  Power  Plant 
Licensing  Process. 

h.  Ehaft  Review  Standard  RS-002, 
Processing  Applications  for  Early  Site 
Permits. 

i.  NRR  Office  Instruction  LIC-203, 
Procedural  Guidance  for  Preparing 
Environmental  Assessments  and 
Considering  Environmental  Issues. 

The  regulations,  NUREG-series 
documents,  regulatory  guide,  and  fact 
sheet  can  be  foimd  under  Docimient 
Collections  in  the  Electronic  Reading 
Room  on  the  NRC  Web  page.  The  draft 
review  standard  is  at  http:// 
www.nrc.gov/Teactors/new-Iicensing/ 
license-reviews/esp/esp-public- 
comments-is-002.html.  Finally,  Office 
Instruction  LIC-203  can  be  found  in 
ADAMS  in  two  parts  under  accession 
numbers  ML011710073  (main  text)  and 
ML011780314  (charts  and  figures). 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  an  environmental 
impact  statement  (EIS)  in  support  of  thd 
review  of  the  application  for  the  ESP 
and  the  site  redress  plan  at  the  North 
Anna  ESP  site.  Possible  alternatives  to 
the  proposed  action  (issuance  of  the  ESP 
at  the  North  Anna  ESP  site)  include  no 
action  and  consideration  of  alternative    ■ 
sites.  The  NRC  is  required  by  10  CFR 
52.18  to  prepare  an  EIS  in  connection 
with  the  issuance  of  an  ESP.  This  notice 
is  being  published  in  accordance  with 
the  NEPA  and  the  NRC's  regulations 
found  in  10  CFR  part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  EIS  and,  as  soon  as 
practicable  thereafter,  will  prepare  a 
draft  EIS  for  public  comment. 
Participation  in  the  scoping  process  by 
members  of  the  public  and  local,  State, 
Tribal,  and  Federal  government  agencies 
is  encouraged.  The  scoping  process  for 
the  EIS  will  be  used  to  accomplish  the 
following: 

a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  EIS. 

b.  Determine  the  scope  of  the  EIS  and 
identify  the  significant  issues  to  be 
analyzed  in  depth. 
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c.  Identify  and  eliminate  &x)m 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to,  but  are  not  part  of  the  scope 
of  the  EIS  being  considered. 

e.  Identify  other  environmental 
review  and  consultation- requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  prepeuation  of  the 
environmental  analyses  and  the 

.  Conunission's  tentative  planning  and 
decision-making  schedule. 

g.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the  EIS  to  the 
NRC  and  any  cooperating  agencies. 

h.  Describe  how  the  EIS  will  be 
prepared,  and  include  any  contractor 
assistance  to  be  used. 

The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  The  applicant.  Dominion  Nuclear 
North  Anna,  LLC. 

b.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

d.  Any  affected  Indian  tribe. 

e.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process. 

f.  Any  person  who  intends  to  petition 
for  leave  to  intervene. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  will  hold  a  public  scoping 
meeting  for  the  EIS  regarding  the  North 
Aima  ESP  application  and  the 
associated  site  redress  plan.  The  scoping 
meeting  will  be  held  in  the  Forum  at  the 
Louisa  County  Middle  School,  1009 
Davis  Highway,  Mineral,  Virginia,  on 
Monday,  December  8,  2003.  The 
meeting  will  convene  at  7  p.m.  and  will 
continue  until  10  p.m.,  as  necessary. 
The  meeting  will  be  transcribed  and 
will  include:  (1)  An  overview  by  the 
NRC  staff  of  the  NEFA  environmental 
review  process,  the  proposed  scope  of 
the  EIS,  and  the  proposed  review 
schedule,  and  (2)  the  opportunity  for 
interested  government  agencies, 
organizations,  and  individuals  to  submit 
conunents  or  suggestions  on  the 


environ  mental  issues  or  the  proposed 
scope  o  the  EIS.  Additionally,  the  NRC 
staflP  wi  1  host  informal  discussions  one 
hour  be  ore  the  start  of  the  meeting 
outside  the  Fonun  in  the  Louisa  County 
Middle  School.  No  formal  comments  on 
the  pro  tosed  scope  of  the  EIS  will  be 
accepte  1  during  the  informal 
discuss  ons.  To  be  considered, 
commei  its  must  be  provided  either  at 
the  tran  scribed  public  meeting  or  in 
writing,  as  discussed  below.  Persons 
may  rej  ister  to  attend  or  present  oral 
comme  its  at  the  meeting  on  the  scope 
of  the  ^  EPA  review  by  contacting  Ms. 
Stacey  tnboden,  by  telephone  at  1-800- 
368-56  1,  extension  2462,  or  by 
Interne^  to  the  NRC  at    , 
NorthA  wa_ESP@nrc.gov  no  later  than 
Decemt  er  3,  2003.  Members  of  the 
public  I  lay  also  register  to  speak  at  the 
meetinj  within  15  minutes  of  the  start 
of  the  n  eeting.  individual  oral 
comme  its  may  be  limited  by  the  time 
availabi  e,  depending  on  the  number  of 
persons  who  register.  Members  of  the 
public  ^  /ho  have  not  registered  may  also 
have  an  opportunity  to  speak,  if  time 
permits  Public  comments  will  be 
conside  red  in  the  scoping  process  for 
the  EIS.  Ms.  Imboden  will  need  to  be 
contact!  (d  no  later  than  December  3, 
2003,  if  special  equipment  or 
accomn  lodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting ,  so  that  the  NRC  staff  can 
determi  ae  whether  the  request  can  be 
accomn  lodated. 

Mem  lers  of  the  public  may  send 
written  ::omments  on  the  environmental 
scope  o  the  North  Anna  ESP  and  site 
redress  ilan  review  to  the  Chief,  Rules 
and  Dir  sctives  Branch,  Division  of 
Admini  strati ve  Services,  Office  of 
Administration,  Mailstop  T-6D59,  U.S. 
Nucleai  Regulatory  Commission, 
Washin  j^on.  DC  20555-0001.  and 
should  :ite  the  publication  date  and 
page  nimber  of  this  Federal  Register 
notice.  Comments  may  also  be  delivered 
to  Roon  1  T-6D59,  Two  White  Flint 
North, :  1545  Rockville  Pike,  Rockville, 
Marylaid,  from  7:30  a.m.  to  4:15  p.m. 
during  federal  workdays.  To  be 
considered  in  the  scoping  process, 
written  comments  should  be 
postmaj  ked  by  January  9,  2004. 
Electro!  lic  comments  may  be  sent  by  the 
Interne!  to  the  NRC  at 
NorthA  ma_ESP@nrc.gov.  Electronic 
submis!  ions  should  be  sent  no  later 
than  Jai  uary  9,  2004,  to  be  considered 
in  the  s(  ;oping  process.  Comments  will 
be  avail  ible  electronically  and 
accessil  le  through  the  NRC's  PERR  link 
at  http:^  /www.nrc.gov/reading-rm/ 
adams..  itml. 

Parti(  ipation  in  the  scoping  process 
for  the  ilS  does  not  entitle  participants 


to  become  parties  to  the  proceeding  to 
which  the  EIS  relates.  Notice  of  a 
hearing  regarding  the  application  for  an 
ESP  will  he  the  subject  of  a  future 
Federal  Register  notice. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  sununary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  through  the  NRC's  PERR 
link.  The  staff  wiU  then  prepare  and 
issue  for  comment  the  draft  EIS,  which 
will  be  the  subject  of  separate  notices 
and  a  separate  public  meeting.  A  copy 
will  be  available  for  public  inspection  at 
the  above-mentioned  address,  and  one 
copy  per  request  will  be  provided  free 
of  charge.  After  receipt  and 
consideration  of  the  comments,  the  NRC 
will  prepare  a  final  EIS,  which  will  also 
be  available  for  public  inspection. 

Pursuant  to  thB  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
the  applicant  for  a  Federal  license  for  an 
activity  in  Virginia  is  required  to 
conduct  its  activities  in  a  manner 
consistent  with  the  federally  approved 
Virginia  Coastal  Resources  Management 
'  Program  (see  section  307(c)(1)  of  the  Act 
and  15  CFR  part  930,  subpart  D,     . 
§§  930.50  et  seq.).  In  this  case,  the 
applicant  will  submit  a  consistency 
certification  to  the  Virginia  Department 
of  Environmental  Quality  (VDEQ)  as 
part  of  its  compliance  with  the  Federal 
consistency  requirements  and  request 
that  VDEQ  provide  its  concurrence  in 
the  consistency  determination. 

Information  about  the  proposed 
attion,  the  EIS,  and  the  scoping  process 
may  be  obtained  from  Ms.  Imboden  at 
the  aforementioned  telephone  number 
or  e-mail  address. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  November,  2003. 

-  For  the  Nuclear  Regulatory  Commission. 
K.  Steven  West, 

Acting  Pmgram  Director,  License  Renewal 

and  Environmental  Impacts  Program, 

Division  of  Regulatory  Impixjyement 

Programs,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-29249  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  759(MI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-368] 

Entergy  Operations,  Inc.,  Arkansas 
Nuclear  One,  Untt  2;  Notice  of 
Acceptance  for  Docketing  of  the 
Applteatton  and  Notice  of  Opportunity 
for  Hearing  Regarding  Renewal  of 
Faclltty  Operating  License  No.  NPF-6 
for  an  Addltional  20-Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  an  application  for  the 
renewal  of  Operating  License  No.  NPF- 
6,  which  authorize  the  Enteigy 
Operations,  Inc.  CEntergy)  to  operate 
Arkansas  Nuclear  One,  Unit  2,  at  3026 
megawatts  thermal.  The  renewed 
license  would  authorize  the  applicant  to 
operate  Arkansas  Nuclear  One,  Unit  2, 
for  an  additional  20-years  beyond  the 
period  specified  in  the  current  license. 
The  current  operating  license  for 
Arkansas  Nuclear  One,  Unit  2,  will 
expire  on  July  17,  2018. 

On  October  15,  2003,  the 
Commission's  staff  received  an 
application  from  Entergy,  filed  pursuant 
to  10  CFR  Part  54,  to  renew  the 
Operating  License  No.  NPF-6  for 
Arkansas  Nuclear  One,  Unit  2.  A  Notice 
of  Receipt  and  Availability  of  the 
license  renewal  application,  "Enteigy 
Operation  Inc.,  Arkansas  Nuclear  One, 
Unit  2;  Notice  of  Receipt  and 
Availability  of  Application  for  Renewal 
of  Facility  Operating  License  No.  NPF- 
6  for  an  Additional  20- Year  Period," 
was  published  in  the  Federal  Register 
on  October  24,  2003  (68  FR  61020). 

The  Commission's  staff  has 
determined  that  Entergy  has  submitted 
sufficient  information  in  accordance 
with  10  CFR  54.19,  54.21.  54.22.  54.23, 
and  51.53(c)  that  is  acceptable  for 
docketing.  The  current  Docket  No.  50- 
368  for  Operating  License  No.  NPF-6, 
will  be  retained.  The  docketing  of  the 
renewal  application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  the  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  In  accordance  with  10 
CFR  54.29,  the  NRC  will  issue  a 
renewed  license  on  the  basis  of  its 
review  if  it  finds  that  actions  have  been 
identified  and  have  been  or  will  be 
taken  with  respect  to  (1)  managing  the 
effects  of  aging  during  the  period  of 
extended  operation  on  the  functionality 
of  structures  and  components  that  have 
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been  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed  • 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB),  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  NRC  will  prepare  an 
environmental  impact  statement  that  is 
a  supplement  to  the  Commission's 
NUREG-1437,  "Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants,"  dated  May 
1996.  Piu^uant  to  10  CFR  51.26,  and  as 
part  of  the  environmental  scoping 
process,  the  staff  intends  to  hold  a 
public  scoping  meeting.  Detailed 
information  regarding  this  meeting  will 
be  included  in  a  future  Federal  Roister 
notice.  The  Conunission  also  intends  to 
hold  public  meetings  to  discuss  the 
license  renewal  process  and  the 
schedule  for  conducting  the  review.  The 
Commission  will  provide  prior  notice  of 
these  meetings.  As  discussed  further 
herein,  in  the  event  that  a  hearing  is 
held,  issues  that  may  be  litigated  will  be 
confined  to  those  pertinent  to  the 
foregoing. 

Within  30  days  from  the  date  of 
publication  of  this  Federal  Register 
notice,  the  applicant  may  file  a  request 
for  a  hearing,  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 
license  in  accordance  with  the 
provisions  of  10  CFR  2.714.  Interested 
persons  should  consult  a  current  copy 
of  10  CFR  2.714,  which  is  available  at 
the  Commission's  Public  Document 
Room.  11555  Rockville  Pike  (first  floor) 
Rockville.  Maryland,  an  on  the  NRC 
Web  site  at  http://www.nrc.gov/reactors/ 
operating/licensing/renewal/ 
applications/ano-2.htmI.  If  a  request  for 
a  hearing  or  a  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Conunission  or  an  Atomic  Safety  and 
Licensing  Board  (ASLB)  designated  by 
.  the  Commission  or  by  the  Chairman  of 
the  ASLB  Panel  will  rule  on  the 
request(s)  and/or  petition(s),  and  the 
Secretary  or  the  designated  ASLB  will 
issue  a  notice  of  hearing  or  an 
appropriate  order.  In  the  event  that  no 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  NRC  may.  upon  completion  of 
its  evaluations  and  upon  making  the 
findings  required  imder  10  CFR  parts  51 


and  54.  renew  the  Ucenses  without 
further  notice. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  sub)ect 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  f>etition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above. 

No  later  than  15  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and- 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
imder  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  ordbr  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
it  may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  20855-2738,  by  the  above 
date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  (301)  415- 
1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  the  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  the  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  at  (301)  415- 
3725  or  by  e-mail  to 
OGCMailCentei@nTC.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
Mr.  Craig  G.  Anderson,  Vice  President, 
Operations  ANO,  Entergy  Operations, 
Inc.,  1448  S.  R.  333,  Russellville,  AR 
72801. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  ASLB  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

Detailed  information  about  the  license 
renewal  process  can  be  found  imder  the 
Nuclear  Reactors  icon  on  the  NRC's  Web 
page  at  http://www.nrc.gov/reactors/ 
opemting/licensing/renewal.html.  A 
copy  of  the  application  to  renew  the 
operating  license  for  Arkansas  Nuclear 
Chae,  Unit  2,  is  available  for  public 
inspection  at  the  Commission's  PDR, 
located  at  One  White  Flint  North,  11555 


Rockvi  le  Pike  (first  floor),  Rockville, 
Maryla  id  20855-2738,  and  on  the 
NRC's  '  Veb  page  at  http://www.nrc.gov/ 
reactors/operating/licensing/renewal/ 
applic(kions/ano-2.html  while  the 
application  is  under  review.  The  NRC 
maintams  an  Agencywide  Documents 
Access  ^nd  Management  System 
(ADAMS),  which  provides  text  and 
image  nles  of  NRC's  public  documents. 
These  documents  may  be  accessed 
througd  the  NRC's  Public  Electronic 
Reading  Room  on  the  Internet  at  http:/ 
/www.r  rc.gov/reading-rm/adams.html 
under  J  DAMS  accession  number  , 
ML032i90483.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessi]  ig  the  documents  located  in 
ADAMI ;,  contact  the  NRC  Public 
Documi  mt  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  (301)  415-4737  or 
by  e-m<  il  to  pdr@nrc.gov. 

The  s  taff  has  verified  that  a  copy  of 
the  lice  ise  renewal  application  is  also 
availab  e  to  local  residents  near  the 
Arkans  is  Nuclear  One  site  at  the  Ross 
Pender]  iraft  Library  and  Technology 
Center  i  it  the  Arkansas  Tech  University 
in  Russ  jUville,  Arkansas. 

Dated  it  Rockville,  Maryland,  this  the  14th 
day  of  N  jvember,  2003. 

For  th !  Nuclear  Regulatory  Commission. 
Pao-Tsii  Kuo, 

Program  Director.  License  Renewal  and 
Envimnkiental  Impacts,  Division  of 
Regulati^  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc,  03-29106  Filed  11-21-03;  8:45  am] 

BOJJNG  C  )DE  7590-01-P 


NUCLE  ^R  REGULATORY 
COMMI SSION 

[Docket  No.  030-31 160.  License  No.  21- 
26060-«rEA-03-100] 

In  the  Matter  of  Mid  American 
inspect  Ion  Services,  inc.,  Gayiord,  Mi; 
Order  li  nposing  Civil  Monetary  Penalty 

I 

Mid  J  imerican  Inspection  Services, 
Inc.  (Lii  lensee)  is  the  holder  of  Materials 
License  No.21-26060-01  issued 
(renew(  d)  by  the  Nuclear  Regulatory 
Commi  ision  (NRC  or  Commission) 
August  27,  2001.  The  license  authorizes 
the  Lic(  nsee  to  perform  industrial 
radiogri  phy  using  NRC-licensed 
materia  s  in  accordance  with  the 
conditii  ins  specified  therein. 

n 


IlRCi 


The 
the 
2003 
indicated 


conducted  an  inspection  of 
's  activities  on  April  10, 
results  of  this  inspection 
that  the  Licensee  had  not 
conducted  its  activities  in  full 


Lici  nsee'i 
Tiei 


compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  August  12,  2003.  The 
Notice  states  the  nature  of  the  violation, 
the  provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violation. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated,  September  8,  2003.  In 
its  response,  the  Licensee  admitted  the 
violation  and  provided  its  corrective 
actions  to  prevent  recurrence  of  similar 
violations  in  the  future.  The  Licensee 
also  requested  reduction  of  the 
proposed  civil  penalty. 

in 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for  reduction 
contained  therein,  tihe  NRC  staff  has 
exercised  discretion  and  lowered  the 
proposed  civil  penalty  of  $6,000  to 
$3,000.  Therefore,  a  civil  penalty  in  the 
amount  of  $3,000  shoidd  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $3,000  within  30  days  of 
the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
payment  was  made,  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North,  1 1555  Rockville  Pike, 
Rockville,  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  marked  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  submitted  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
ATTN:  Rulemaldngs  and  Adjudications 
Staff,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
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the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  and  to  the  Regional 
Administrator,  NRC  Region  III,  801 
Warrenville  Road,  Lisle,  IL  60532-4351. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
(301)  415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  (301) 
415-3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov. 

If  a  hearing  is  requested,  the 
Conmiission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  thia  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the  violations 
admitted  by  the  license,  this  Order 
should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  this  14th  day  of  November,  2003. 
Frank  Congel, 

Director,  Office  of  Enforcement. 
[FRDoc.  03-29244  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  1;  Notice  of 
Issuance  of  Renewed  Facility 
Operating  License  No.  DPR-40  for  an 
Additional  20- Year  Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  Renewed 
Facility  Operating  License  No.  DPR-40 
to  Omaha  Public  Power  District  (the 
licensee),  the  operator  of  the  Fort 
Calhoun  Station,  Unit  1  (Fort  Calhoun, 
Unit  1).  Renewed  Facility  Operating 
License  No.  DPR-40  authorizes 
operation  of  Fort  Calhoim,  Unit  1,  by 
the  licensee  at  reactor  core  power  levels 
not  in  excess  of  1500  megawatts  thermal 
in  accordance  with  the  provisions  of  the 


Fort  Calhoim,  Unit  1,  renewed  license 
and  its  Technical  Specifications. 

Fort  Calhoun,  Unit  1,  is  a  pressurized, 
light  water  moderated  and  cooled, 
nuclear  reactor  located  in  Washington 
Coimty,  Nebraska. 

The  application  for  the  renewed 
license  complied  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  As  required 
by  the  Act  and  the  Commission's 
regulations  in  10  CFR  Chapter  1,  the 
Commission  has  made  appropriate 
findings,  which  are  set  forth  in  each 
license.  Prior  public  notice  of  the  action 
involving  the  proposed  issuance  of  the 
renewed  license  and  of  an  opportunity 
for  a  hearing  regarding  the  proposed 
issuance  of  the  renewed  license  was 
published  in  the  Federal  Register  on 
April  22,  2002  (67  FR  1^599). 

For  further  details  with  respect  to  this 
action,  see  (1)  the  Omaha  Public  Power 
District's  renewal  application  for  Fort 
Calhoun,  Unit  1  dated  January  9  and 
April  5,  2002,  as  supplemented  by 
letters  dated  November  22,  2002  (two 
letters),  December  12.  2002,  December 
19,  2002  (two  letters).  March  14.  2003, 
April  4,  2003,  May  16,  2003,  and  July 
7,  2003;  (2)  the  Commission's  safety 
evaluation  report,  dated  October,  2003 
(NUREG-1782);  (3)  the  licensee's 
updated  safety  analysis  report;  and  (4) 
the  Commission's  final  environmental 
impact  statements  (NUREG-1437, 
Supplement  12,  for  Fort  Calhoun,  Unit 
1,  dated  August  15,  2003).  These 
documents  are  available  at  the  NRC's 
Public  Document  Room,  One  White 
Flint  North,  11555  Rockville  Pike,  first 
floor,  Rockville,  Maryland  20852,  and 
can  be  viewed  from  the  NRC  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.btml. 

Copies  of  Renewed  Facihty  Operating 
License  No.  DPR-40,  may  be  obtained 
by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Director. 
Division  of  Regulatory  Improvement 
Programs.  Copies  of  the  safety 
evaluation  report  (NUREG-1782).  and 
the  final  environmental  impact 
statements  (NUREG-1437),  Supplement 
12.  for  Fort  Calhoun,  Unit  1  may  be 
purchased  from  the  National  Technical 
Information  Service,  Springfield, 
Virginia  22161-0002  [http:// 
mvw.jiUs.gov),  1-800-553-6847,  or  the 
Superintendent  of  Docimients,  U.S. 
Government  Printing  Office,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954 
{http://www.access.gpo.gov/su_docs), 
202-512-1800.  All  orders  should  clearly 
identify  the  NRC  publication  number 
and  the  requestor's  Government  Printing 
Office  deposit  account  number  or  VISA 


or  MasterCard  niunber  and  expiration 
date. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Enrironmental  Impacts  Pro-am,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation,  Division  of 
Regulatory  Improvement  Programs. 
[PR  Doc.  03-29246  Filed  11-21-03;  8:45  amj 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-34730] 

Notice  Of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
Ucense  No.  07-0045&-40,  Bristol- 
Myers  Squibb  Pharma  Cpmpany, 
Wilmington,  OE 

ACTION:  Notice  of  availability  of 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sattar  Lodhi,  Nuclear  Materials  Safety 
Branch  2,  Division  of  Nuclear  Materials 
Safety,  Region  I,  475  Allendale  Road, 
King  of  Prussia.  Pennsylvania,  19406; 
telephone  (610)  337-5364;  fax  (610) 
337-5269;  or  by  e-mail:  ASL@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Bristol-Myers  Squibb  Pharma  Company 
for  Materials  License  No.  07-00455-40, 
to  authorize  release  of  its  facilities  in 
Wilmington,  Delaware  for  unrestricted - 
use  and  has  prepared  an  Environmental 
Assessment  (EA)  in  support  of  this 
action  in  accordance  with  the 
requirements  of  10  CFR  part  51.  Based 
on  the  EA,  the  NRC  has  concluded  that 
a  Finding  of  No  Significant  Impact 
(FONSI)  is  appropriate. 

n.  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
Wilmington,  Delaware,  facilities  for 
imrestricted  use.  The  subject  license 
was  originally  issued  to  EhiPont 
Pharmaceuticals  Company  on  February 
25,  1999,  to  use  licensed  material  at  the 
site.  Bristol-Myers  Squibb  Pharma 
Company  acquired  the  license  on 
October  9,  2001,  and  continued  the  use 
of  radioactive  materials  for  research  and 
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development,  and  prepaiiation  and 
distributioB  of  radioactive  drugs  at  the 
site.  On  April  29,  2003,  Bristol-Myers 
Squibb  Phanna  Company  requested  that 
NRC  release  the  feciUty  for  imrestricted 
use.  Bristol-Myers  Squibb  Phanna 
Company  has  conducted  surveys  of  the 
facility  and  determined  that  the  facility 
meets  the  license  termination  criteria  in 
subpart  E  of  10  CFR  part  20. 

m.  Finding  of  No  Significant  Impact 

The  NRCjstaff  has  evaluated  Bristol- 
Myers  Squibb  Phanna  Company's 
request  and  the  results  of  the  surveys 
and  has  concluded  that  the  completed 
action  complies  with  10  CFR  part  20. 
The  staff  has  prepared  the  EA 
(siunmarized  above)  in  support  of  the 
proposed  license  amendment  to 
terminate  the  license  and  release  the 
facility  for  imrestricted  use.  On  the  basis 
of  the  EA,  the  NRC  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

IV.  Further  Information 

The  EA  and  the  docimients  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  documentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Readhig  Room  at  http:// 
www.nrc.gov/reading-n7i/adaws.html 
(ADAMS  Accession  Nos.  ML033170352, 
ML031330024,  ML031360368, 
ML031400814,  ML031400824,  - 
ML031400830,  ML031400836, 
ML031400847,  ML031400886,  and 
ML031400887).  These  documents  are 
also  available  for  inspection  and 
copying  for  a  fee  at  the  Region  I  Office, 
475  Allendale  Road,  King  of  Prussia, 
Peimsylvania,  19406. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
14th  day  of  November,  2003. 

For  the  Nuclear  Regulatory  Commission. 

John  R.  McGrath, 

Acting  Chief.  Nuclear  Materials  Safety  Branch 
2,  Division  of  Nuclear  Materials  Safety, 
Region  I. 

[FR  Doc.  03-29245  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  TSaO-OI-P 


NUCLEAti  REGULATORY 
COMMISaON 

[Docket  N  >.  70-27] 

Environn  lental  Assessment  and 
Hnding  <  f  No  Significant  Impact  for  a 
License  Amendment  for  BWX 
Technologies,  Inc.,  Located  in 
Lynctibu^g,  VA 

ACTION:  Ntotice  of  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  for  a  license 
amendment. 


JHTfE 

dSio 


FOR  FURT1IER  INFORMATION  CONTACT:  Mr. 

Donald  siout.  Fuel  Cycle  Facilities 
Branch,  division  of  Fuel  Cycle  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T8-A33, 
Washingtbn,  DC  20555-0001,  telephone: 
t301)  415J-5269  and  e-mail: 
desl@nrq.gov. 

SUPPLEM9n-ARY  INFORMATION: 
I.  Introdiiction 

The  U.I  >.  Nuclear  Regulatory 
Commiss  on  (NRC)  is  issuing  an 
amendmt  nt  to  Special  Nuclear  Material 
License  S  ^JM— 42  to  exempt  the  licensee 
from  the  issile  material  package 
standards  for  shipment  of  certain  bulk 
materials  (e.g.,  radwaste)  containing  low 
concentrations  of  uranium-235 
contamination  at  the  BWX  Technologies 
(BWXT)  fficility  located  in  Lynchburg, 
VA,  to  in^ose  limits  on  these 
shipment. 

The  NI^  has  prepared  an 
Environnlental  Assessment  (EA)  in 
support  of  this  action  in  accordance 
with  the  Requirements  of  10  CFR  part 
51.  Based  on  this  evaluation,  the  NRC 
has  concliided  that  a  Finding  of  No 
Significant  Impact  (FONSI)  is 
appropriate  for  the  proposed  licensing 
action. 

n.  Envin  timental  Assessment 

1.0    Background 

The  NFJC  staff  has  evaluated  the 
environnlental  impacts  of  the  exemption 
of  BWXTmrom  the  fissile  material 
package  standards  for  shipment  of 
certain  bulk  materials  (e.g.,  radwaste) 
containing  low  concentrations  of 
uranium-E35  contamination,  with  limits 
placed  on  the  shipments  to  ensm-e 
adequate  controls  for  nuclear  criticality 
safety.  Tne  purpose  of  this  docimxent  is 
to  assess  ihe  environmental 
consequences  of  the  proposed  license 
amendm^t. 

The  BWXT  facility  in  Lynchburg,  VA, 
is  authored  under  NRC  Materials 
License  ^M-42  to  manufacture 
nuclear  products  utilizing  Strategic 
Special  S  uclear  Material,  specifically 


high-enriched  uranium,  and  to  receive, 
possess,  use,  store  and  transfer  source 
material.  These  activities  generate  low- 
level  radioactive  waste  (LLRW). 
Examples  of  this  waste  include,  but  are 
not  limited  to,  filter  cake  solids,  debris 
generated  during  plant  renovation  and/ 
or  deconunissioning  operations,  and  dry 
active  waste  that  consists  of  paper, 
plastic,  glass,  gloves,  dry  filters,  light 
metal,  and  other  contaminated  material. 
On  April  15,  2002,  the  Westinghouse 
facility  in  Hematite,  MO  (SNM-33), 
received  a  fissile  material  exemption  for 
use  in  deconmussioning  the  Hematite 
facility.  Also,  on  January  2,  2003,  the 
Westinghouse  Commercial  Nuclear  Fuel 
Facility  in  Columbia,  SC  (SNM-1107) 
received  the  same  exemption  fi-om 
fissile  material  classification  and 
package  standards  listed  in  10  CFR 
71.55  and  71.59. 

1.1  Review  Scope 

In  accordance  with  10  CFR  part  51, 
this  EA  serves  to:  (1)  Present 
information  and  analysis  for 
determining  whether  to  issue  a  FONSI 
or  to  prepare  an  Environmental  Impact 
Statement  (EIS);  (2)  hilfiU  the  NRC's 
compliance  with  the  NEPA  when  no  EIS 
is  necessary;  and  (3)  facilitate 
preparation  of  an  EIS  when  one  is 
necessary.  Shoiild  the  NRC  issue  a 
FONSI,  no  EIS  would  be  prepared  and 
the  license  amendment  would  be 
granted. 

This  docimient  serves  to  evaluate  and 
document  the  impacts  of  the  proposed 
action.  Other  activities  on  the  site  have 
previously  been  evaliiated  and 
documented  in  the  1991  EA  for  the 
Renewal  of  the  NRC  license  for  BWXT. 
The  1991  dociunent  is  referenced  when 
no  significant  changes  have  occiured. 
Besides  the  proposed  licensing  action, 
operations  will  continue  to  be  limited  to 
those  authorized  by  the  license. 

1.2  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-42  to  exempt 
the  licensee  from  the  fissile  material 
package  standards  for  shipment  of 
certain  bulk  materials  containing  low 
concentrations  of  uraniiun-235 
contamination  and  to  impose  limiting 
conditions  to  ensure  adequate  controls 
for  nuclear  criticality  safety.  These 
materials  would  be  exempt  from  fissile 
material  classification  and  the  fissile 
material  package  standards  of  10  CFR 
71.55  and  71.59,  but  subject  to  other 
requirements  of  10  CFR  part  71  and  the 
further  limiting  conditions.  A  Safety 
Evaluation  Report  (SER)  has  been 
prepared  by  the  NRC  staff  and  contains 
a  discussion  of  the  safety  considerations 
for  approval  of  the  amendment.  The 
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SER  will  be  included  in  the  license 
amendment  when  it  is  issued. 

1.3  Need  for  Proposed  Action 

BWXT  is  currently  manufacturing 
products  for  the  Department  of  Energy 
and  downblending  high-enriched  SNM 
to  low-enriched  SNM  for  commercial 
reactor  use.  It  is  requesting  the 
exemption  for  transportation  of  LLRW 
generated  diu-ing  normal,  routine 
operations.  The  reason  for  this  request 
is  to  better  utilize  shipping  containers. 

On  February  10,  1997,  the  NRC  issued 
an  emergency  direct  final  rule  (62  FR 
5913)  changing  the  fissile  material 
exemption  specifications  of  10  CFR  part 
71.  The  revised  rule  limits  the  fissile- 
material  mass  in  a  consignment  and 
restricts  the  presence  of  select 
moderators  with  very  low  neutron- 
absorption  properties  [i.e.,  special 
moderators).  The  net  effect  to  BWXT  has 
been  an  increase  in  the  nmnber  of  waste 
shipments  and  a  corresponding  increase 
in  costs.  Under  part  71,  BWXT  is 
limited  to  400  grams  of  U-235  per 
consignment. 

BWXT  must  make  many  small  LLRW 
shipments  to  comply  with  the  current 
SNM  limits.  With  this  amendment, 
BWXT  will  be  able  to  efficiently  utilize 
the  volvune  of  strong-tight  containers  or 
intermodal  containers,  B-25  containers, 
etc;  thus,  shipping,  in  one  shipment, 
LLRW  that  ciurently  requires  several 
shipments.  Therefore,  BWXT  submitted 
this  license  amendment  request  for  a 
specific  exemption  from  the 
requirements  of  10  CFR  71.55  and  71.59 
for  specified  SNM  shipments  with 
greater  than  400  grams  U-235  per 
consignment. 

1.4  Alternative  to  the  Proposed  Action 

The  NRC  considered  one  alternative 
to  the  proposed  activity  which  is  to  take 
no  action  [i.e.,  deny  the  exemption 
request). 

2.0    Affected  Environment 

The  affected  environment  for  the 
proposed  action  would  be  the 
immediate  vicinity  of  the  vehicle  used 
to  transport  the  material  to  a  licensed 
disposal  facility.  ' 

The  affected  environment  for  no 
action  is  the  BWXT  site.  A  full 
description  of  the  site  and  its 
characteristics  is  given  in  the  1991  EA 
for  the  Renewal  of  the  NRC  license  for 
BWXT.  The  BWXT  facility  is  located  on 
a  525  acre  site  inXlampbell  County,  VA, 
approximately  5  miles  east  of 
Lynchburg.  VA. 


3.0    Environmental  Impacts  of 
Proposed  Action  and  Alternatives 

_3.1    Occupational  and  Public  Health 

Proposed  Action.  The  risk  to  himian 
health  from  the  transportation  of  all 
radioactive  material  in  the  U.S.  was 
evaluated  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC,  1977).  The  principal 
radiological  environmental  impact 
during  normal  transportation  is  direct 
radiation  exposure  to  nearby  persons 
from  radioactive  material  in  the 
package.  The  average  annual  individual 
dose  from  all  radioactive  material 
transportation  in  the  U.S.  was 
calculated  to  be  approximately  0.5 
mrem,  well  below  the  10  CFR  part  20 
requirement  of  100  mrem  for  a  member 
of  the  public.  The  proposed  action 
would  result  in  fewer  shipments.  Fewer 
shipments  would  expose  fewer 
members  of  the  public  to  radiation, 
reduce  nonradiological  truck  emissions, 
and  reduce  the  risk  of  injiu-ies  from 
traffic  accidents.  However,  the 
reductions  would  be  so  small  that  the 
differences  would  be  negligible. 

Occupational  health  was  also 
considered  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC,  1977).  The  average 
aimual  occupational  dose  to  the 
driver(s)  is  estimated  to  be  8.7  mSv  (870 
mrem),  which  is  below  the  10  CFR  part 
20  requirement  of  50  mSv  (5000  mrem). 
The  Department  of  Transportation 
(DOT)  regulations  in  49  CFR  177.842(g) 
require  that  the  radiation  dose  rate  may 
not  exceed  0.02  mSv  (2  mrem)  per  hour 
in  any  position  normally  occupied  in  a 
motor  vehicle.  The  proposed  action 
would  not  cause  dose  rates  to  the  driver 
exceeding  the  DOT  limit. 

The  NRC  staff  evaluated  the 
possibility  of  a  criticality  accident  due 
to  transportation  of  this  material.  Based 
on  the  statements  and  representations  in 
the  application,  the  staff  concluded  that 
limiting  the  contents  as  described  in  the 
application  will  provide  adequate 
assurance  that  an  inadvertent  criticality 
cannot  occur  if  the  materials  are  exempt 
from  the  fissile  material  classification 
and  fissile  material  package  standards  of 
10  CFR  71.55  and  71.59.  A  detailed 
discussion  of  this  analysis  can  be  found 
in  the  Safety  Evaluation  Report  for  this 
amendment. 

Under  the  proposed  action,  the  doses 
to  the  public  and  to  the  workers  are  not 
increased  beyond  those  considered  in 
the  Final  Enviroiunental  Impact 
Statement  on  the  Transportation  of 
Radioactive  Material  by  Air  and  Other 
Modes  (NRC,  1977).  Therefore, 


shipment  of  these  materials  as  proposed 
would  be  consistent  with  the 
assessment  of  environmental  impacts 
and  the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC.  1977). 

No  Action.  Denying  this  amendment 
request  would  not  result  in  any 
significant  difference  in  the  risk  to  the 
public  health  from  radiological 
materials.  If  this  amendment  request  is 
denied,  the  licensee  would  be  required 
to  ship  the  contaminated  waste  more 
frequently  in  smaller  containers.  The 
larger  niumber  of  shipments  also  is 
consistent  with  the  assessment  of 
enviromnental  impacts  and  the 
conclusions  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC,  1977).  As  noted 
above,  the  level  of  nonradiological  truck 
emissions  and  the  risk  of  injuries  from 
traffic  accidents  would  be  higher,  but 
the  differences  would  be  negligible. 

The  occupational  health  impacts 
would  not  change  significantly  as  a 
result  of  denial  of  this  amendment 
request.  Occupational  doses  at  the 
facility  may  be  slightly  higher  as  a  result 
of  the  larger  number  of  packages  that 
workers  must  prepare  and  handle; 
however,  the  facility  will  continue  to 
implement  NRC-approved,  radiation 
safety  procedures  for  handling 
radioactive  materials.  Thus,  the  dose  to 
workers  under  the  no  action  alternative 
will  remain  within  acceptable 
regulatory  limits. 

3.2  Effluent  Releases,  Environmental 
Monitoring,  Water  Resources,  Geology, 
Soils,  Air  Quality,  Demography,  Biota, 
Cultural  and  Historic  Resources 

Proposed  Action.  The  NRC  staff  has 
determined  that  the  approval  of  the        • 
proposed  amendment  will  not  impact 
effluent  releases,  environmental 
monitoring,  water  resources,  geology, 
soils,  air  quality,  demography,  biota,  or 
cultural  or  historic  resources  imder 
normal  transport  conditions. 

No  Action.  The  NRC  staff  has      • 
determined  that  denial  of  the  proposed 
amendment  will  not  impact  effluent 
releases,  environmental  monitoring, 
water  resoiut;es,  geologj',  soils,  air 
quality,  demography,  biota,  or  cultiu^ 
or  historic  resources  at  or  near  the 
BWXT  site. 

3.3  Conclusions 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  are  not  significant  and,  therefore, 
do  not  warrant  denial  of  the  license 
amendment  request.  The  staff  has 
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determined  that  the  proposed  action, 
approval  of  the  license  amendment 
request  as  submitted,  is  the  appropriate 
altnnative  for  selection.  Based  on  an 
evaluation  of  the  environmental  impacts 
of  the  amendi^nt  request,  the  NRC  has 
determined  that  the  proper  action  is  to 
issue  a  FONSI  in  the  Federal  Register, 
and  grant  the  amendment. 

4.0    Agencies  and  Persons  Contacted 

During  a  September  10,  2003, 
telephone  call  with  the  Virginia 
Department  of  Environmental  Quality 
(VDEQ),  NRC  staff  confirmed  that  the 
proposed  action  would  not  affect  the 
regulation  in  10  CFR  70.42  requiring 
BWXT  to  verify  that  waste  disposal 
facilities  are  authorized  to  receive  their 
shipments.  VDEQ  had  no  comments  or 
concerns  with  the  proposed  action. 

Because  the  proposed  action  is 
entirely,  within  existing  facilities  and 
established  roadways,  the  NRC  has 
concluded  that  there  is  no  potential  to 
affect  endangered  species  or  historic 
resources,  and  therefore  consultation 
with  the  State  Historic  Preservation 
Society  and  the  U.S.  Fish  and  Wildlife 
Service  was  not  necessary. 

5.0    References 

U.S.  Nuclear  Regulatory  Commission 
(NRC),  December  1977,  "Final  Environmental 
Impact  Statement  on  the  Transportation  of 
Radioactive  Material  by  Air  and  Other 
Modes." 

U.S.  Nuclear  Regulatory  Commission 
(NRC),  June  1995,  "Environmental 
Assessment  for  Renewal  of  Special  Nuclear 
Material  License  SNM-42." 

U.S.  Nuclear  Regulatory  Commission 
(NRC),  Janiiary  2003.  "Westinghouse  Electric 
Company,  LLCT Amendment  35 — ^Approval  of 
Exemption  from  Fissile  Material  Transport 
Classification  and  Package  Standards," 
ADAMS  No:  ML030080034. 

m.  Finding  of  No  Significant  Impact 

The  Commission  has  prepared  the 
above  Environmental  Assessment 
related  to  the  amendment  of  Special 
Nuclear  Material  License  SNM-42.  On 
the  basis  of  the  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and,  therefore,  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement.  It  has 
been  detwmined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

IV.  Farther  Information 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice,"  the 
Environmental  Assessment  and  the 
documents  related  to  this  proposed 
action  will  be  available  electronically 
for  public  inspection  from  the  Publicly 


Available  Records  (PARS)  component  of 
NRC"s  document  system  (ADAMS). 
ADAMS  Is  accessible  from  the  NRC  Web 
site  at  hh  •)://www.nTc.gov/reading-rm/ 
adams.hi  nl. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  Noveml  er,  2003. 

For  the  1  luclear  Regulatory  Commission. 
John  W.  L  ibinski. 

Chief,  Fue.  Manufacturing  Section,  Fuel  Cycle 
Faculties  I  ranch.  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

[FR  Doc.  08-29247  Filed  11-21-03;  8:45  am] 
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NUCLEA1 1  REGULATORY 
COMMIS  UON 


Nuclear  Regulatory 
Commission  FY  2004-2009  Strategic 
Volume  3 


DrattU 
Commi 
Plan,  NUKEG-1«14, 


Commiss  on 


ACTION: 


AGENCY:  1  Juclear  Regulatory 
;s  on. 
h  otice  of  availability. 


summary:  The  Nuclear  Regulatory 
Commiss  on  (NRC)  is  announcing  the 
availability  of  draft  NUREG-1614, 
Volume  ^,  "U.S.  Nuclear  Regulatory 
Commiss  on,  FY  2004-2009  Strategic 
Plan,"  da  ed  November  7,  2003.  Tlie 
draft  strai  egic  plan  will  be  open  for 
public  CO  nment  until  December  31, 
2003. 

DATES:  Tl  e  comment  period  for  the  draft 
strategic  »lan  will  close  on  December 
31,2003. 

AOORESSI S:  You  may  submit  comments 
by  any  oi  e  of  the  following  methods. 
Please  in(  lude  the  phrase  "Draft 
Strategic  'Ian"  in  the  subject  line  of 
your  sub]  lission.  Comments  submitted 
in  writinj  or  in  electronic  form  will  be 
made  avs  liable  to  the  public  in  their 
entirety,  'ersonal  informaticHi  will  not 
be  removed  from  your  comments. 

Prefentd  submission  method:  E-mail 
your  cominents,  preferably  as  a 
WordPerfect  or  Microsoft  Word 
attachmeht,  to:  NRCREP@nrc.gov. 

Mail  cqmments  to:  Chief,  Rules  and 
Directive^  Branch,  MS-T&-D59,  Office 
of  Adminiistration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Fax  coqaments  to:  Chief,  Rules  and 
Directive^  Branch,  Office  of 
Adminis^ation,  U.S.  Nuclear  Regulatory 
Commission  at  (301)  415-5144. 

Draft  f*JREG-1614,  Voliune  3,  and 
other  publicly  available  documents 
related  to  this  notice  are  available  for 
electronit  viewing  on  public  computers 
in  the  NF  C's  Public  Document  Room 
(PDR),  Pi  bUc  File  Area  01F21,  One 
White  Fl  tt  North,  11555  Rockville 


Pike,  Rockville,  Maryland.  The  PDR's 
reproduction  services  contractor  will 
provide  copies  of  publicly  available 
documents  for  a  fee. 

Publicly  available  doctunents  related 
to  this  notice,  including  public 
comments  received,  are  also  available 
electronically  throt^  the  NRC's 
Electronic  Reading  Room  at  http://         , 
www.nrc.gov/NRC/reading-rm/ 
adams.htinl.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  Draft  NUREG-1614, 
Volume  3,  is  publicly  available  in 
ADAMS  under  Accession  No. 
ML033140570.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  PDR®nrc.gov. 

A  free  single  copy  of  Draft  NUREG- 
1614,  Vpltmie  3,  to  the  extent  of 
availability,  may  be  requested  by 
writing  to  the  Office  of  the  Chief 
Information  Officer,  Reproduction  and 
Distribution  Services  Section,  U.S. 
Nuclear  Regulatory  Commission, 
Printing  and  Graphics  Branch, 
Washington,  DC  20555-0001;  facsimile: 
301-415-2289;  e-mail: 
DISTRIBUnON@nTc.gov. 

Some  publicaticms  in  the  NUREG 
series  available  through  the  NRC's 
Electronic  Reading  Room  at 
www.nrc.gov/reaSng-rm/doc- 
collections  are  updated  regularly  and 
may  differ  from  the  last  printed  version. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  W.  Bamett,  Director,  Division  of 
Planning,  Budget,  and  Analysis,  Office 
of  the  Chief  Financial  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  telephone: 
301-415-7540. 

SUPPLEMENTARY  INFORMATION:  As  a 
normal  course  of  activities,  agencies 
periodically  re-visit  their  strategic  plans. 
The  NRC  is  developing  a  new  strategic 
plan  for  FY  2004-2009  to  replace  the 
agency's  existing  strategic  plan. 

The  NRC  is  seeking  comments  on  its 
draft  FY  2004-2009  Strategic  Plan 
(ADAMS  Accession  No.  ML033140570). 
The  draft  Strategic  Plan  establishes  the 
agency's  long-term  strategic  direction 
and  outcomes.  It  provides  a  foundation 
to  guide  NRC's  work  and  to  allocate 
NRC's  resources. 

The  NRC's  draft  Strategic  Plan  does 
not  represent  a  fundamental  change  in 
the  agency's  mission.  However,  it  better 
aligns  the  agency's  goals  with  its 
mission  and  strategic  objective  to 
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"enable  the  use  and  management  of 
radioactive  materials  and  nuclear  fuels 
for  beneficial  purposes  in  a  manner  that 
(1)  protects  the  public  health  and  safiety 
and  the  environment,  (2)  promotes  the 
security  of  our  nation,  and  (3)  provides 
for  regulatory  actions  that  are  effective, 
efficient,  and  open."  Additionally,  the 
draft  Strategic  Plan  has  been 
restructured  to  improve  its  focus  and 
readability.  The  restructuring 
significantly  reduced  the  redundancy 
that  exists  in  the  agency's  current 
strategic  plan. 

The  NRC's  draft  Strategic  Plan  now 
includes  a  vision  statement  for  NRC. 
The  NRC's  vision  in  fulfilling  its 
responsibilities  is:  "Excellence  in 
regulating  the  safe  and  secure  use  and 
management  of  radioactive  materials  for 
the  public  good."  The  draft  plan  also 
focuses  on  five  general  goals:  Safety, 
security,  openness,  effectiveness,  and 
management  excellence.  These  goals 
support  our  ability  to  maintain  the 
public  health,  safety,  and  trust.  The 
overarching  goal  of  ensuring  the  safe  use 
of  radioactive  inaterials  and  of 
enhancing  safety,  as  appropriate, 
remains  unchanged.  TTie  general  goal  on 
security  has  been  added  to  reflect  recent 
changes  in  our  environment,  while  the 
general  goal  on  openness  emphasizes 
those  actions  we  can  directly  control 
and  states  that  public  confidence  should 
be  an  outcome  of  openness. 

The  NRC  encourages  all  interested 
parties  to  comment  on  the  draft 
Strategic  Plan.  The  comment  period  will 
close  on  December  31,  2003.  Comments 
on  the  draft  plan  may  be  submitted  by 
any  of  the  methods  outlined  under  the 
ADDRESSES  heading.  Stakeholder 
feedback  will  be  valuable  in  helping  the 
Commission  develop  a  final  plan  that 
has  the  benefit  of  the  many  views  in  the 
regulated  civilian  nuclear  industry. 

The  final  version  of  NUREG-1614, 
Volume  3,  is  expected  to  be  released  on 
or  about  March  30,  2004. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Conunission. 
Leslie  W.  Bamett, 

Director,  DMsiorrof  Planning,  Budget,  and 
Analysis,  Office  of  the  Chief  Financial  Officer. 
[FR  Doc.  03-29248  Filed  11-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26257;  Hie  No.  812-13028] 

AIG  SunAmerica  LHe  Assurance 
Company,  et  al.;  Notice  of  Application 

November  18,  2003. 

AGENCY:  Secmities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  for  an 

order  (the  "Order")  of  approval 

ptusuant  to  Section  26(c)  of  the 

Investment  Company  Act  of  194Q.(the 

"1940  Act")  and  an  order  of  exemption 

pursuant  to  Section  17(b)  of  the  1940 

Act  from  Section  17(a)  of  the  1940  Act. 


Applicants:  AIG  SunAmerica  Life 
Assurance  Company  and  Variable 
Separate  Account  of  AIG  SunAmerica 
Life  Assurance  Company  (collectively, 
the  "Applicants.") 
Summary  of  the  Application:  The 
Applicants  request  an  order  (a) 
permitting  the  substitution  of  Growth 
Series,  hitemationai  Series,  Growth- 
Income  Series,  Asset  Allocation  Series, 
High- Yield  Bond  Series,  U.S. 
Government/ AAA  Rated  Securities 
Series  and  Cash  Management  Series  (the 
"Replaced  Portfolios"),  each  a  series  of 
the  Anchor  Pathway  Fund  ("Anchor 
Fund  "),  for  Class  3  shares  of  the 
Growth  Fund,  International  Fund, 
Growth-Income  Fund,  Asset  Allocation 
Fund,  High-Income  Bond  Fimd,  U.S. 
Government/ AAA-Rated  Securities 
Fund  and  Cash  Management  Fund  (the 
"Replacement  Portfolios"),  each  a  series 
of  the  American  Funds  Insurance  Series 
("AFIS");  and  (b)  permitting  certain  in- 
kind  transactions  in  connection  with  the 
proposed  substitutions  (the 
"Substitutions"). 

Filing  Date:  The  application  was  filed 
on  January  28,  2003.  amended  and 
restated  on  September  22,  2003,  and 
amended  on  November  14,  2003. 
Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  December  12,  2003,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 


ADDRESSES:  Sea«tary,  Sefcurities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants:  c/o  Jorden  Burt  LLP,  1025 
Thomas  Jefterson  Street,  NW.,  East 
Lobby,  Suite  400,  Washington,  DC 
20007,  Attention:  Joan  E.  Boros,  Esq. 

R>R  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Counsel,  or  Zandra 
Y.  Bailes,  Branch  Chief,  at  (202)  942- 
0670  (Division  of  Investment 
Management,  Office  of  Insurance 
Products). 

SUPPLEMENTARY  INFORMATXM:  The 
following  is  a  sununary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  [tel.  (202)  942-80901. 

Applicants'  Representations 

1.  AIG  SunAmerica  Life  Assurance  • 
Company  ("AIG  SunAmerica")  is  a 
stock  life  insurance  company  originally 
organized  under  the  laws  of  the  state  of 
California  in  April  1965^  and 
redomesticated  under  the  laws  of  the 
state  of  Arizona  on  January  1, 1996.  AIG 
SunAmerica  is  a  wholly-owned 
subsidiary  of  SunAmerica  Life 
Insurance  Company,  an  Arizona 
corporation,  which  is,  in  turn,  wholly- 
owned  by  AIG  SunAmerica  Inc.,  a 
Delaware  corporation,  which  is.  in  turn, 
wholly-owned  by  American 
International  Group,  Inc.  AIG 
SimAmerica  was  previously  known  as 
Anchor  National  Life  Insurance 
Company.  AIG  SimAmerica  is 
authorized  to  conduct  annuity  and  life 
insurance  business  in  the  District  of 
Columbia  and  all  states  except  New 
York. 

2.  Variable  Separate  Account  of  AIG 
SunAmerica  (the  "Separate  Account") 
was  established  by  AIG  SunAmerica  on 
June  25, 1981,  in  accordance  with  the 
laws  of  the  state  of  Cjdifomia  and  is 
ciurently  authorized  under  the  laws  of 
the  state  of  Arizona  as  a  result  of  AIG 
SunAmerica's  redomestication  on 
January  1, 1996.  The  Separate  Account 
is  registered  as  a  unit  investment  trust 
under  the  1940  Act.  The  Separate 
Account  is  used  to  fund  the  contract 
under  which  the  proposed  Substitutions 
are  to  take  place  (the  "Contract")  and 
other  annuity  contracts  issued  by  AIG 
SunAmerica  and  is  currently  divided 
into  a  total  of  sixty-six  (66)  variable 
accoimts  ("Variable  Accounts"); 
however,  only  seven  (7)  of  the  Variable 
Accoimts  and  portfohos  ("Portfolios") 
in  which  they  invest  are  available  on  an 
exclusive  basis,  under  the  Contract  that 
is  the  subject  of  the  application. 
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3.  The  Contract  issued  by  AIG 
SunAmerica  through  its  Separate 
Account,  the  American  Pathway  II 
Variable  Annuity,  is  an  individual 
flexible  premium  deferred  non- 
participating  variable  annuity  contract 
that  currently  utilizes  only  the  Replaced 
Portfolios  as  underlying  investments. 
AIG  SunAmerica  discontinued  new 
sales  of  the  Contract  as  of  the  close  of 
business  on  August  31, 1993,  but 
continues  to  accept  subsequent 
purchase  payments  on  existing 
Contracts  and  to  issue  the  Contract  to 
new  participants  in  existing  qualified 
retirement  plans  using  the  Contract  as  a 
funding  vehicle. 

4.  The  Replaced  Portfolios,  each  of 
which  otfers  a  single  class  of  shares, 
constitute  each  of  the  separate  series 
available  through  the  Anchor  Fimd.  The 
Anchor  Fund  was  organized  as  a 
Massachusetts  business  trust  on  March 
23, 1987,  and  established  to  provide  a 
funding  medium  for  the  Variable 
Accoimts  of  the  Separate  Account  that 
are  its  sole  shareholders.  The  Separate 
Account  buys  and  sells  shares  of  the 
Anchor  Fund  at  net  asset  value  that  is 
net  of  the  management  fees  ("Business 
Management  Fee"),  which  range  from 
.20%  to  .24%  of  average  daily  net  assets, 
paid  to  SunAmerica  Asset  Management 
Corp.  ("SAAMCO"),  an  affiliate  of  AIG 
SunAmerica,  to  manage  the  business 
affairs  of  the  Anchor  Fund  and  to 
provide  administrative  services 
pursuant  to  a  written  agreement 
("Business  Management  Agreement"). 
The  Anchor  Fimd  is  registered  as  a 
diversified,  open-end  management 
investment  company  imder  the  1940  with  AIG 
Act,  and  its  shares  are  registered  as 
securities  under  the  Securities  Act  of  available 
1933  (the  "1933  Act").  Capital  Research 
and  Management  Company  ("Capital 
Research"  or  the  "Adviser")  serves  as 
the  investment  adviser'lo  the  Anchor 


Fund.  Cai>ital  Research  is  not  affiliated 
witK  AIGjSunAmerica. 

5.  The  |(eplacement  Portfolios 
represent  the  Class  3  shares  of  seven  (7) 
of  the  thiiteen  (13)  series  of  AFIS,  each 
of  which  also  offers  Class  1  and  Class  2 
shares.  AFIS  is  registered  as  a 
diversified,  open-end  management 
investment  company  imder  the  1933 
Act  and  was  organized  as  a 
Massachusetts  business  trust  on 
Septembar  13, 1983.  Its  Class  1  and 
Class  2  shares  are  sold  currently  only  to 
separate  accounts  of  various  insurance 
companias  to  provide  a  funding 
medium  lor  their  variable  annuity 
contracts  bnd  variable  life  policies.  The 
Replacement  Portfolios,  which  the 
Separate  Recount  will  purchase,  will  be 
offered  at  net  asset  value  subject  to  a 
plan  adopted  pursuant  to  Rule  12b-l 
under  the  1940  Act  (the  "Rule  12b-l 
Plan").  Pirsuant  to  the  plan,  AFIS  will 
pay  .18%;  subject  to  the  condition 
discussed  below  with  respect  to  the 
Growth  Fund,  of  the  average  daily  net 
assets  attikbuted  to  the  Class  3  shares  to 
reimburse  AIG  SunAmerica  for 
performing  administrative  services  (the 
"Service  Fee"). 

6.  Onca  registered,  the  Class  3  shares 
of  the  Replacement  Portfolios  will 
initially  b(e  sold  only  to  the  Separate 
Account  ip  serve  as  the  exclusive 
funding  medium  for  the  Variable 
Accounts  under  the  Contract.  However, 
AFIS  would  be  permitted  to  offer  shares 
of  the  Replacement  Portfolios  to  other 
insurance!  companies.  Capital  Reseiarch 
serves  as  the  investment  adviser  to 
AFIS.  Capital  Research  is  not  affiliated 

iSunAmerica. 

7.  The  i  pplication  covers  all  of  the 
Portfolios  in  which  the 

Separate ,  Account  invests  under  the 
Contract.  i\IG  SunAmerica  reviewed  the 
Portfolios  available  under  the  Contract. 
The  primi  iry  goal  of  the  review  was  to 

Expense  Ratios 

[As  a  perc  intage  of  average  daily  net  assets] 


consider  and  determine  whether  to 
replace  certain  or  all  of  the  Portfolios 
based  on  a  review  of  their  investment 
objectives  and  principal  investment 
strategies,  total  annual  expenses,  net 
asset  size,  and  performance.  The  review 
resulted  in  the  proposal  that  AIG 
SunAmerica  discontinue  offering 
Variable  Accoimts  investing  in  the 
Replaced  Portfolios  as  investment 
options  under  the  Contract  and 
substitute  shares  of  the  Replacement 
Portfolios.  Taking  into  account  that  the 
Contract  is  no  longer  offered  for  sale  and 
will  not  be  offered  for  sale  after  the 
Substitutions  occur,  this  proposal  was 
due  primarily  to  AIG  SimAmerica's 
conclusion  that  the  larger  and  growing 
asset  size  of  the  Replacement  Portfolios 
would  provide  the  only  feasible  means 
of  maintaining  lower  total  annual 
expenses  and  maintaining  effective  asset 
management  with  the  goal  of  improving 
performance.  No  other  contract  is 
funded  through  investment  in  the 
Replaced  Portfolios,  and  therefore,  there 
is  no  growth  potential  for  the  Replaced 
Portfolios. 

8.  The  Applicants  represent  that  each 
of  the  Replacement  Portfolios  has 
investment  objectives,  policies,  and 
restrictions  substantially  identical  in  all 
material  respects  to  those  of  its 
corresponding  Replaced  Portfolio.  In 
addition,  the  Replacement  Portfolios 
utilize  the  same  investment  adviser  as 
the  Replaced  Portfolios,  Capital 
Research,  a  well-known  and  respected 
investment  adviser. 

9.  The  Applicants  represent  that  eacK 
of  the  Replacement  Portfolios  has  lower 
total  annual  expenses  than  those  of  its 
corresponding  Replaced  Portfolio 
(except  for  the  Growth  Fund,  which  has 
slightly  higher  total  annual  expense 
than  the  Growth  Series),  as  set  forth  in 
the  following  chart. 


Replaced  portfolios 
year  period  ended  2/28/03)' 
growth  series 


Advisory  Fee 

Business  Mgmt.  Fee  

Other  Expei^es  

Totat  Operating  Expenses 


International  Series 


Advisory  Fee  

Business  Mgmt.  Fee  

'Ottier  Expenses  

Total  Operating  Expenses 


GrowtlHnconie  Series 


Advisory  Fee 


0.30 
0.20 
0.05 
0.55 


0.62 
0.24 
0.16 
1.02 


0.30 


Replacement  portfolios 

(one  year  period  ended  12/31/02) 

growth  fund 


Advisory  Fee  

Service  (12b-1)  Fee  

Ottier  Expenses  

Total  Operating  Expenses 


0.38 
0.18 
0.02 
0.58 


International  Fund 


Advisory  Fee 

Service  (12b-1)  Fee  

Other  Expenses  

Total  Operating  Expenses 


0.57 
0.18 
0.06 
0.81 


Growth-Income  Fund 


Advisory  Fee 


0.34 
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Expense  Ratios— Continued 

[As  a  percentage  of  average  daily  net  assets] 


Replaced  portfolios 

(one  year  period  ended  2/2a/03V 

growtti  series 


Business  Mgmt.  Fee  

Other  Expenses  

Total  Operating  Expenses 


Asset  Allocation  Series 


Advisory  Fee  

Business  Mgmt.  Fee  

Ottier  Expenses  

Total  Operating  Expenses 


High-Yield  Bond  Series 


Advisory  Fee  , 

Business  Mgmt.  Fee  

Other  Expenses  

Total  Operating  Expenses 


U.S.  Govemment/AAA-Rated  Securities  Series 


Advisory  Fee  

Business  Mgmt.  Fee  

Other  Expenses  , 

Total  Operating  Expenses 


Cash  Management  Series 


Advisory  Fee  

Business  Mgmt.  Fee  , 

Other  Expenses  

Total  Operating  Expenses 


0.20 
0.05 
0.55 


0.32 
0.21 
0.11 
0.64 


0.34 
0.22 
0.17 
0.73 


0.33 
0.22 
0.12 
0.67 


0.34 
0.23 
0.17 
0.74 


Replacement  portfoiioe 

(one  year  period  ended  12/31/D2) 

growth  fund 


Service  (12t>-1)  Fee  

Other  Expenses  

Total  Operating  Expenses 


Asset  Allocation  Fund 


Advisory  Fee  

Service  (12b-1)  Fee  

Other  Expenses  

Total  Operating  Expenses 


High-Income  Bond  Fund 


Advisory  Fee  

Service  (12t>-1)  Fee  

Other  Expenses  

Total  Operating  Expenses 


U.S.  Govemment/AAA-Rated  Securities  Fund 


Advisory  Fee  

Service  (12t>-1)  Fee  

Other  Expenses  , 

Total  Operating  Expenses 


Cash  Management  Fund 


Advisory  Fee  

Service  {12b-1)  Fee  

Other  Expenses  

Total  Operating  Expenses 


1  February  28,  2003  is  the  fiscal  year  end  for  the  Anchor  Fund. 


0.18 
0.01 
0.53 


0.43 
0.18 
0.02 
0.63 


0.50 
0.18 
0.02 
0.70 


0.45 
0.18 
0.02 
0.65 


0.44 
0.18 
0.02 
0.64 


10.  The  Applicants  represent  that 
each  of  the  Replacement  Portfolios  has 

a  significantly  larger  asset  base  than  that 
of  its  corresponding  Replaced  Portfolio. 
Moreover,  AIG  SunAmerica  believes 
that  it  is  no  longer  economical  to 
continue  to  offer  the  Replaced  Portfolios 
as  their  smaller  and  dwindlipg  asset  size 
will  make  it  more  difficult  to  manage 
such  assets  so  as  to  keep  expense  ratios 
down  and  to  maintain  perfonnance. 

11.  The  Applicants  represent  that 
each  of  the  Replacement  Portfolios  has 

a  performance  record  comparable  to  that 
of  its  corresponding  Replaced  Portfolio. 

12.  The  Applicants  will  effect  the 
proposed  Substitutions  by  first 
redeeming  shares  of  each  of  the 
Replaced  Portfolios  wholly  on  an  in- 
kind  basis  at  their  net  asset  value  and 
then  immediately  contributing  those 
assets  in-kind  to  the  corresponding 
Replacement  Portfolio  to  pim:hase  their 
respective  shares  (the  "In-Kind 
Transactions").  The  In-Kind 
Transactions  will  be  done  in  a  maimer 
consistent  with  the  investment 
objectives,  policies  and  restrictions,  and 
diversification  requirements  of  the 
Replaced  and  Replacement  Portfolios. 
Capital  Research  will  review  the  In- 


Kind  Transactions,  and  given  that  it  is 
the  investment  adviser  and  employs  the 
same  system  of  multiple  portfolio 
counselors  in  managing  assets  for  both 
the  Replaced  and  Replacement 
Portfolios,  which  have  substantially 
identical  investment  objectives,  policies 
and  restrictions.  Applicants  anticipate 
that  all  redeemed  assets  of  the  Replaced 
Portfolios  will  be  suitable  for  the 
corresponding  Replacement  Portfolios. 
For  these  same  reasons.  Applicants  also 
submit  that  the  portfolio  securities  to  be 
contributed  in-kind  for  shares  of  the 
Replacement  Portfolios  will  be  of  the 
type  and  quality  that  each  Replacement 
Portfolio  could  have  acquired, 
respectively,  with  the  proceeds  from  the 
sale  of  its  shares  had  the  shares  been 
sold  for  cash.  In  effecting  the  In-Kind 
Transactions,  Applicants  will  follow  the 
requirements  of  Rule  17a-7  under  the 
1940  Act  to  the  extent  possible  and  all 
assets  and  liabilities  will  be  valued 
based  on  the  normal-valuation 
procedures  of  the  Replaced  and 
Replacement  Portfolios,  as  set  forth, 
respectively,  in  the  Anchor  Fund  and 
AFIS's  registration  statements. 

13.  At  all  times,  before  and  after  the 
Substitutions,  monies  attributable  to 


owners  of  the  Contract  ("Owners")  then 
invested  in  the  Replaced  Portfolios  will 
remain  fully  invested  and  will  result  in 
no  change  in  the  amount  of  any  Owner's 
Contract  value,  death  benefit  or 
investment  in  the  Separate  Account  so 
that  the  full  net  asset  value  of  the 
redeemed  shares  held  by  the  Separate 
Account  will  be  reflected  in  the  Owners' 
accumulation  values  or  annuity  unit 
values  following  the  Substitutions.  In 
addition,  AIG  SunAmerica  hereby 
undertakes  to  assimae  all  transaction 
costs  and  expenses  relating  to  the 
Substitutions,  including  any  direct  or 
indirect  costs  of  liquidating  the  assets  of 
the  Replaced  Portfolios  such  as  legal 
and  accounting  fees  (or  any  brokerage 
commissions,  if  any  redemptions  sire 
effected  otherwise  on  an  in-kind  basis), 
so  that  the  full  net  asset  value  of 
redeemed  shares  of  the  Replaced 
Portfolios  held  by  the  Separate  Accoimt 
will  be  reflected  in  the  Owners' 
accumulation  values  or  aimuity  unit 
values  following  the  Substitutions. 

14.  Owners  will  not  incur  any  fees  or 
charges  as  a  result  of  the  Substitutions, 
nor  will  the  rights  of  Owners  or 
obligations  of  AIG  SunAmerica  under 
the  Contract  be  altered  in  any  way.  The 
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proposed  Substitutions  will  not  have 
any  adverse  tax  consequences  to 
Owners.  The  proposed  Substitutions 
will  not  cause  Contract  fees  and  charges 
currently  being  paid  by  existing  Owners 
to  be  greater  after  the  proposed 
Substitutions  than  before  the  proposed 
Substitutions.  The  proposed 
Substitutions  will  not  be  treated  as 
transfers  for  the  purpose  of  transfer 
limits  or  assessing  transfer  charges, 

15.  AIG  SunAmerica  will  schedide 
the  Substitutions  to  occur  after  issuance 
of  the  requested  order  and  einy  required 
state  insurance  department  approvals. 
Further,  although  the  Substitutions  will 
result  in  the  replacSment  of  the 
Portfolios  of  all  the  available  Variable 
Accounts  under  the  Ckintract,  AIG 
SunAmerica  will  not  exercise  any  right 
it  may  have  imder  the  Contract  to 
collect  transfer  fees  or  impose  any 
additional  restrictions  on  Owners  who 
may  wish  to  make  transfers  among  the 
available  Variable  Accounts  funded  by 
the  Replacement  Portfolios  for  a  period 
of  at  least  thirty  (30)  days  following 
mailing  of  the  Notice,  as  defined  below, 
of  the  proposed  Substitutions  (the  "Free 
Transfer  Period").  During  the  Free 
Transfer  Period,  transfers  among  the 
available  Variable  Accounts  funded  by 
the  Replacement  Portfolios  will  be 
permitted  without  those  transfers  being 
counted  against  any  limit  on  free 
transfers  under  the  Contract. 

16.  Upon  filing  the  Application,  AIG 
SunAmerica  supplemented  the 
prospectus  fgi  the  Contract  to  reflect  the 
proposed  Substitutions.  Within  five 
days  after  the  Substitutions,  AIG 
SunAmerica  will  send  to  its  Owners 
written  notice  of  the  Substitutions  (the 
"Notice"),  identifying  the  shares  of  the 
Replaced  Portfolios  that  have  been 
eliminated  and  the  shares  of  the 
Replacement  Portfolios  that  have  been 
substituted.  AIG  SunAmerica  will  also 
include  in  the  mailing  of  the  Notice  the 
applicable  prospectus  supplement  for 
the  Contract  describing  the 
Substitutions  and  a  copy  of  the 
prospectus  for  the  Replacement 
Portfolios  to  Owtiers  who  have  not 
already  received  a  copy  of  that 
prospectus  in  the  ordinary  course.  The 
Notice  will  further  advise  Owners  that 
during  the  Free  Transfer  Period,  Owners 
may  transfer  all  assets,  as  substituted, 
among  the  available  Variable  Accounts 
funded  by  the  Replacement  Portfolios 
without  limit  or  charge  and  without 
those  transfers  being  counted  against 
any  limit  on  bee  transfers  imder  their 
Contract. 


Applicanle  Law 

Section  i6(c)  of  the  1940  Act 

1.  Sectton  26(c)  of  the  1940  Act 
provideslthat  "[i]t  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  invastment  trust  holding  Che 
security  of  a  single  issuer  to  substitute 
another  i  ecurity  for  such  security  unless 
the  [SEC  shall  have  approved  such 
substitut  on." 

2.  App  icants  represent  that  the 
proposec  Substitution  involves  a 

.substitut  on  of  securities  within  the 
meaning  of  meaning  of  Section  26(c)  of 
the  1940  Act.  The  Applicants,  therefore, 
request  a  a  order  from  the  SEC  pursuant 
to  Sectio  1  26(c)  approving  the  proposed 
SubstituI  on. 

3.  App  icants  represent  that  the 
SubstituI  ions  do  not  present  the  type  of 
costly  foi  ced  redemption  or  other  harms 
that  Sect  on  26(c)  was  intended  to  guard 
against  a  id  is  consistent  with  the 
protectia  a  of  investors  and  the  purposes 
fairly  int  ;nded  by  the  1940  Act  for  the 
followin  1  reasons: 

a.  The  Substitutions  will  continue  to 
fulfill  0\  rners'  objectives  and  risk 
expectations,  because  the  Replacement 
Portfoliok  corresponding  to  the 
Replacec  Portfolios  have  objectives, 
policies,  and  restrictions  substantially 
identical  in  all  material  respects  to  the 
objectives,  policies,  and  restrictions  of 
the  Repl)  ced  Portfolios; 

b.  Afte  r  receipt  of  the  Notice 
informin ;  an  Owner  of  the 
SubstituI  ions,  an  Owner  may  request 
that  his  ( r  her  assets  be  reallocated 
among  tl  e  available  Variable  Accounts 
funded  h  y  the  Replacement  Portfolios  at 
any  time  during  the  Free  Transfer 
Period  w  ithout  any  limit  or  charge  and 
without  hose  transfers  being  counted 
against  a  ly  limit  on  free  transfers  under 
the  Cont  act.  This  right  also  will  be 
granted  t  o  Owners  who  are  receiving 
variable  jayments  based  on  the 
Replacec  Portfolios.  The  Free  Transfer 
Period  vi  ill  provide  sufficient  time  for 
Owners  I  o  consider  their  reinvestment 
and  with  drawal  options; 

c.  The  Substitutions  will  be  at  net 
asset  val  le  of  the  respective  shares, 
without  he  imposition  of  any  transfer 
or  simila  r  charge,  so  that  there  will  be 
not  chan  ;e  in  the  Owners'  accumulation 
values  oi  any  other  contract  values 
followin ;  the  Substitution; 

d.  AIG  SimAmerica  has  undertaken  to 
assume  i  l\  expenses  and  transaction 
costs,  in(  luding,  but  not  limited  to,  legal 
and  acca  anting  fees  (or  any  brokerage 
commiss  ions,  if  any  redemptions  are 
effected  )therwise  than  on  an  in-kind 
basis),  in  connection  with  the 
Substitu  ions  involving  the  Separate 
Account 


e.  The  Substitutions  will  in  no  way 
alter  the  contractual  obligations  of  AIG 
SunAmerica  or  the  rights  and  privileges 
of  Owners  under  the  Contract; 

f.  The  proposed  Substitutions  will  not 
have  any  adverse  tax  consequences  to 
Owners; 

g.  The  Substitutions  are  expected  to 
confer  certain  economic  benefits  on 
Owners  by  virtue  of  generally  lower 
expenses  currentiy  or  in  the  long  term; 

h.  At  the  time  of  the  Substitutions,  the 
total  annual  expenses  of  each 
Replacement  Portfolio  (except  for  the 
Growth  Pund  which  has  slightly  higher 
total  annual  expenses  than  the  Growth 
Series)  are  expected  to  be  lower  than 
those  of  the  corresponding  Replaced 
Portfolio; 

i.  It  is  anticipated  that  the 
Substitutions  will  be  effected  by 
redeeming  shares  of  each  of  the 
Replaced  Portfolios  wholly  on  an  in- 
kind  basis  and  contributing  those  assets 
in-kind  to  the  corresponding 
Replacement  Portfolio  to  purchase  their 
respective  shares;  and 

j.  The  In-Kind  Transactions  will  be 
done  in  a  manner  consistent  with  the 
investment  objectives,  policies  and 
restrictions,  and  diversification 
requirements  of  the  Replaced  and 
Replacement  Portfolios;  and  Capital 
Research  will  review  the  In-Kind 
Transactions. 

4.  Applicants  anticipate  that  all 
redeemed  assets  of  the  Replaced 
Portfolios  will  be  suitable  for  the 
corresponding  Replacement  Portfolios. 

5.  AIG  SunAmerica  represents  that  it 
and  its  affiliates  currentiy  do  not,  and 
will  not  for  a  period  of  three  years  from 
the  date  of  the  Order  requested  herein, 
receive  any  direct  or  indirect  benefit 
from  the  Replacement  Portfolios  thefr 
adviser  (or  their  adviser's  affiliates)  or 
underwriters  and  affiliates,  in 
connection  with  assets  attributable  to 
the  Contract  affected  by  the 
Substitutions,  at  a  higher  rate,  as  a 
percentage  of  its  Separate  Account 
assets  invested  in  such  Replacement 
Portfolios,  than  it  or  any  affiliate  had 
received  from  the  corresponding 
Replaced  Portfolio  its  adviser,  (or  its 
adviser's  affiliates)  or  underwriters  and 
affiliates,  including  without  limitation 
12b-l,  shareholder  service, 
administrative  or  other  service  fees, 
revenue  sharing  or  other  arrangements. 

6.  AIG  SunAmerica  further  represents 
that  the  proposed  Substitutions 
involving  the  Replaced  and 
Replacement  Portfolios  and  its  selection 
of  the  Replacement  Portfolios  were  not 
motivated  by  any  financial 
consideration  paid  or  to  be  paid  to  it  or 
to  any  of  its  affiliates  by  the 
Replacement  Portfolios,  their  adviser  or 


underwriters,  or  by  affiliates  of  the 
Replacement  Portfolios,  their  adviser  or 
underwriters. 

7.  As  explained  more  fully  in  the 
application,  SAAMCO  is  entitled  to 
receive  a  Business  Management  Fee 
from  each  Replaced  Portfolio  in  return 
for  certain  business  management  and 
administrative  services.  Further,  AIG 
SunAmerica  will  be  entitled  to  receive 
a  Service  Fee  from  each  Replacement 
Portfolio,  to  cover  the  expense  of 
providing  certain  administrative 
services.  Each  Replacement  Portfolio's 
Service  Fee  will  be  lower  than  the 
current  Business  Managemeitt  Fee 
imposed  on  its  corresponding  Replaced 
Portfolio  by  between  two  and  six  basis 
points.  Notwithstanding  that  advisory 
fees  (including  the  Service  Fees)  for  the 
Replacement  Portfolios  will  be  higher 
than  the  advisory  fees  (including  the 
Business  Management  Fee)  for  the 
Replaced  Portfolios  (except  for  the 
International  Fund,  which  has  lower 
advisory  fees),  each  Replacement 
Portfolio  has  a  lower  total  expense  ratio 
than  its  corresponding  Replaced 
Portfolio  (except  for  the  Growth  Fund, 
which  has  a  slightly  higher  total  annual 
expense  than  the  Growth  Series). 

8.  Applicants  represent  that,  in  the 
event  that  the  Growth  Fund's  total 
annualized  expenses  are  not  equal  to  or 
lower  than  the  total  annual  expenses  of 
the  Growth  Series  at  February  28,  2003 
during  the  12-month  period  following 
the  Substitution,  as  determined 
quarterly,  the  amount  of  the  Service  Fee 
imposed  on  the  Growth  Fund  for  a 
period  of  one-year  following  the 

•  Substitution  will  be  reduced  for  such 
quarter  by  an  amount  equal  to  the 
disparity  between  the  lower  total  annual 
expenses  of  the  Growth  Series  and  the 
then  higher  total  annualized  expenses  of 
the  Growth  Fund. 

9.  The  Applicants  represent  that,  in 
the  event  that  the  Growth  Fimd  total 
annualized  expenses  are  not  equal  to  or 
lower  than  the  total  annual  expenses  of 
the  Growth  Series  at  February  28,  2003 
during  the  12-month  period  following 
the  Substitution,  as  determined 
•quarterly,  and  waiver  of  the  entire  .18 
basis  point  of  Service  Fees  is 
insufficient  to  offset  any  excess  of  the 
Growth  Fund  fees  over  the  expenses  of 
the  Growth  Series,  Applicants  will  make 
a  corresponding  reduction  in  the 
corresponding  separate  account  sub- 
account expenses  on  the  last  day  of  each 
such  quarterly  period,  such  that  the 
amount  of  the  Growth  Fimd  expenses, 
together  with  those  of  the  corresponding 
sub-accoimt  will,  on  an  annualized 
basis,  be  no  greater  than  the  sum  of  the 
net  expenses  of  the  Growth  Series  and 


Federal  Register /Vol.  68.  No.  226 /Monday,  November  24,  2003 /Notices 


65973. 


the  net  expenses  of  the  sub-account  on 
February  28,  2003. 

10.  AIG  SunAmerica  will  not  increase 
any  Contract  fees  or  reduce  any  services 
to  the  Growth  Series  during  the  12- 
month  period  following  the 
Substitution. 

11.  The  Applicants,  on  the  basis  of  the 
facts  and  circumstances  described  in  the 
Application,  assert  that  the  proposed 
Substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
purposes  of  the  1940  Act  and  therefore 
request  that  the  Substitution  should  be 
granted. 

Section  17(a)  of  the  1940  Act 

1.  Section  17(a)(1)  of  the  1940  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal,  from 
knowingly  selling  any  security  or  other 
property  to  that  company.  Section 
17(a)(2)  of  the  1940  Act  generally 
prohibits  the  persons  described  above, 
acting  as  principals,  from  knowingly 
purchasing  any  security  or  other 
property  from  the  registered  investment 
company. 

2.  Section  17(h)  of  the  1940  Act 
provides  that  the  SEC  may,  upon 
application,  grant  an  order  exempting 
any  transaction  from  the  prohibitions  of 
Section  17(a)  if  the  evidence  establishes 
that:  (a)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  imder  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

3.  Applicants  request  an  order 
pursuant  to  Section  17(b)  of  the  1940 
Act  exempting  them  from  the  provisions 
of  Section  17(a)  to  the  extent  necessary 
to  permit  them  to  carry  out  the  In-Kind 
Transactions. 

4.  Applicants  submit  that  the  terms  of 
their  proposed  Substitutions,  including 
the  consideration  to  be  paid  and 
received,  as  described  in  their 
application,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned.  Applicants 
also  submit  that  their  proposed 
Substitutions  are  consistent  with  the 
policies  of  the  Anchor  Fund  (and  each 
of  its  Replaced  Portfolios)  as  recited  in 
its  ciurent  registration  statement  emd 
reports  filed  under  the  1940  Act,  and 
AFIS  (and  each  of  its  Replacement 


Portfolios),  as  recited  in  its  registration 
statements  and  reports  to  be  filed  under 
the  1940  Act.  As  more  fully  described 
in  the  application,  the  In-Kind 
Transactions  will  be  done  in  a  manner 
consistent  with  the  investment 
objectives,  policies  and  restrictions,  and 
diversification  requirements  of  the 
Replaced  and  Replacement  Portfolios, 
and  Capital  Research  will  review  the  In- 
Kind  Transactions.  The  Applicants 
anticipate  that  all  redeemed  assets  of  the 
Replaced  Portfolios  will  be  suitable  for 
the  corresponding  Replacement 
Portfolios. 

5.  Applicants  submit  that  the 
proposed  In-Kind  Transactions  are 
consistent  with  the  general  purposes  of 
the  1940  Act. 

6.  The  In-Kind  Transactions  effecting 
the  Substitutions  will  be  carried  out  in 
conformity  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereimder, 
and  will  substantially  comply  with  the 
conditions  of  Rule  17a-7  under  the  1940 
Act.  Owners  will  not  incur  any  fees  or    - 
charges  as  a  result  of  the  transfer  of 
Contract  value  pursuant  to  the 
Substitutions.  Owners'  rights  and 
privileges  under  the  Contract  and  AIG    - 
SunAmerica's  obligations  thereunder 
will  not  be  affected  by  the  Substitutions. 
The  Substitutions  will  not  increase 
Contract  or  separate  account  fees  and 
charges  after  the  Substitutions. 
Expenses  incurred  in  coimection  with 
the  Substitutions  including,  but  not 
limited  to,  legal  and  accounting  fees  (or 
any  brokerage  commissions,  if  any 
redemptions  are  effected  otherwise  than 
on  an  in-kind  basis),  will  not  be  borne 
by  Owners.  Contract  values  will  remain 
unchanged  and  fully  invested  following 
consummation  of  the  Substitutions. 
Accordingly,  Owner  interests  after  the 
Substitutions,  in  practical  economic 
terms,  will  not  differ  in  any  measurable 
way  from  such  interests  inunediately 
prior  to  the  Substitutions.  In  each  case, 
the  consideration  to  be  received  and 
paid  is,  therefore,  reasonable  and  fair. 

7.  As  more  fully  discussed  in  the 
application,  the  investment  objectives  of 
each  of  the  Replacement  Portfolios  are 
substantially  identical  to  the  investment 
objectives  of  the  corresponding 
Replaced  Portfolios.  In  this  regard,  the 
Substitutions  are  consistent  with  the 
findings  required  under  Section  17(b)  of 
the  1940  Act. 

8.  The  proposed  In-Kind  Transactions 
do  not  present  any  of  the  issues  or 
Abuses  that  the  1940  Act  is  designed  to 
prevent.  Moreover,  the  proposed  In- 
Kind  Transactions  will  be  effected  in  a 
manner  consistent  with  the  public 
interest  and  the  protection  of  investors 
as  Owners  will  be  fully  informed  of  the 
terms  of  the  Substitutions  through  the 
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prospectus  supplement  for  the 
Replacement  Portfolios,  the  Notice  and" 
the  prospectus  for  the  Replacement 
Portfolios,  and  will  have  a  opportimity 
during  the  Free  Transfer  Period  to  make 
transfers  among  the  available  Variable 
Accounts  funded  by  the  Replacement 
Portfolios  without  limit  or  charge  and 
without  those  transfers  being  counted 
against  any  limit  on  free  transfers  imder 
their  Contract. 

Concliision 

For  the  reasons  set  forth  in  the 
application,  the  Applicants  respectively 
state  that  the  proposed  Substitution  and 
the  related  In-Kind  Transactions  meet 
the  standards  of  Section  26(c)  of  the 
1940  Act  and  Section  17(b)  of  the  1940 
Actiand  respectfully  request  that  the 
SEC  issue  an  order  of  approval  pursuant 
to  Section  26(c)  of  the  1940  Act  and 
order  of  exemption  ptusuant  to  Section 
17(b)  ofthe  1940  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  03-29294  Filed  11-21-03;  8:45  am] 
MUJNQ  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION  ^ 

Sunshine  Act  Meeting 

FEOEfML  REGISTER  CTTATION  OF  PREVIOUS 
ANNOUNCEMENT:  68  FR  64672,  November 
14,  2003. 

STATUS:  Closed  Meeting. 

place:  450  Fifth  Street  NW., 
Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Wednesday,  November  19, 
2003  at  3  p.m. 

CHANGE  IN  THE  MEETING:  Additional  item. 

The  following  item  has  been  added  to 
the  Closed  Meeting  of  Wednesday, 
November  19,  2003:  Institution  of 
injuinctive  action. 

Commissioner  Classman,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Conunission      ^ 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
ofthe  Secretary  at  (202)  942-7070. 


Dated:  lovember  19^  2003. 
Margaret  H.  McFariand, 

Deputy  S^retary. 

(FR  Doc.  (  3-29411  Filed  11-20-03;  12:31 
pm]  •     = 

BHJJNG  CO  >E  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Ho.  35-27763] 


Filings 

Compsn^ 

("Act") 


lender  the  Public  Utility  Holding 
Act  of  1935,  ss  Amended 


Novembe  17, 2003. 

Notice!  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  p3mmission  pursuant  to 
provisioSs  of  the  Act  and  rules 
promidgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applicatj  Dn(s)  and/or  declciration(s)  for 
complet<  statements  of  the  proposed 
transacti  3n(s)  simunarized  below.  The 
applicat^n(s)  and/or  declaration(s)  and 
any  amelidment(s)  is/are  available  for 
public  inspection  through  the 
Conunis^ion's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicatiDn(s)  and/or  declaration(s) 
should  slibmit  their  views  in  writing  by 
Decemb(  r  12,  2003,  to  the  Secretary, 
Securitie  s  and  Exchange  Commission, 
Washing  ton,  DC  20549-0609,  and  serve 
a  copy  oi  1  the  relevant  applicant(s)  and/ 
or  declai  ant(s)  at  the  address(es) 
specifiec  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  c  ertificate)  should  be  filed  with 
the  requ(  ist.  Any  request  for  hearing 
should  ii  lentiiy  specifically  the  issues  of 
facts  or  Ipw  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  If  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter,  ^fter  December  12,  2003,  the 
applicatjon(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Gulf  Po4er  Company  (70-10156) 

Gulf  Power  Company  ("Gulf),  500 
Bay  front  Parkway,  Pensacola,  Florida, 
32501  a  wholly  owned  public  utility 
subsidiary  of  The  Southern  Company 
("South^"),  a  registered  public  utility 
holding  tompany,  has  filed  with  the 
Conunisiion  a  declaration 
("Declaration")  under  sections  6(a)  and 
7  of  the  Act  and  rule  54  under  the  Act. 

Gulf  pt-oposes  to  issue  and  sell  from 
time  to  t  me,  through  January  1,  2007 
("Authoi  ization  Period"),  (i)  short-term 
and/or  t(  rm-loan  notes  to  lenders  and 
(ii)  comi  lercial  paper  to  or  through 


dealers  in  an  aggregate  principal  amount 
at  any  one  time  outstanding  of  up  to 
$600  million. 

GtUf  proposes  to  effect  borrowings 
from  certain  banks  or  other  lending 
institutions.  These  institutional 
borrowings  will  be  evidenced  by  (i) 
notes  to  be  dated  as  of  the  date  of  the 
borrowings  and  to  mature  in  not  more 
than  seven  years  after  the  date  of  issue 
or  (ii)  "grid"  notes  evidencing  all 
outstanding  borrowings  from  each 
lender  to  be  dated  as  of  the  date  of  the 
initial  borrowing  and  to  mature  not 
more  than  seven  years  after  the  date  of 
issue.  GiUf  proposes  that  it  may  provide 
that  any  note  evidencing  these 
borrowings  may  not  be  prepayable,  or 
that  it  may  be  prepaid  with  payment  of 
a  premium  that  is  not  in  excess  of  the 
stated  interest  rate  on  the  borrowing  to 
be  prepaid. 

Gulf  states  that  borrowings  will  be  at 
the  lender's  prevailing  rate  offered  to 
corporate  borrowers  of  similar  quality, 
but  asserts  that  these  rates  will  not 
exceed  the  lender's  prime  rate  or  (i) 
London  Inter  Bank  Offering  Rate  plus 
up  to  3%  or  (ii)  a  rate  not  to  exceed  the 
prime  rate  to  be  established  by  bids 
obtained  from  the  lenders  prior  to  a 
proposed  borrowing. 

Gulf  states  that  compensation  for  the 
credit  facilities  may  be  provided  by  fees 
of  up  to  1%  per  annum  of  the  amoimt 
of  the  facility  and  that  compensating 
balances  may  be  used  in  lieu  of  fees  to 
compensate  certain  ofthe  lenders. 

Gulf  also  proposes  to  issue  and  sell 
commercial  paper  ("Conmiercial 
Paper")  to  or  through  dealers  from  time 
to  time  through  the  Authorization 
Period.  Gulf  states  that  the  Commercial 
Paper  will  be  in  the  form  of  promissory 
notes  with  varying  maturities  not  to 
exceed  390  days.^  Gulf  states  that  actual 
maturities  will  be  determined  by  market 
conditions,  the  effective  interest  costs 
and  Gulfs  anticipated  cash  flow, 
including  the  proceeds  of  other 
borrowings,  at  the  time  of  issuance.  Gidf 
states  that  the  Commercial  Paper  will  be 
issued  in  denominations  of  not  less  than 
$50,000  and  will  be  sold  directly  to  or 
through  a  dealer  or  dealers  ("Dealer"). 
Gulf  states  that  the  discoimt  rate  (or  the 


'  Applicants  state  that  the  ability  to  extend  the 
maturity  of  commercial  paper  notes  is  a  feature  of 
an  Extendible  Commercial  Notes  program. 
Applicants  state  that  the  maturity  of  Commercial 
Paper  notes  issued  under  an  Extendible  Commercial 
Notes  program  is  365  days  or  less;  however,  if  the 
principal  of  any  Commercial  Paper  note  is  not  paid 
at  maturity,  the  maturity  of  the  Commercial  Paper 
note  will  be  automatically  extended  to  390  days 
from  the  date  of  original  issuance.  Any  Commercial 
Paper  note  with  greater  than  365  days  remaining 
until  maturity  at  the  end  of  a  reporting  period  will 
be  treated  as  long-tenn  debt  for  accounting 
purposes. 


interest  rate  in  the  case  of  interest- 
bearing  notes),  including  any 
commissions,  will  not  be  in  excess  of 
the  discount  rate  per  annum  (or 
equivalent  interest  rate)  prevailing  at  the 
date  of  issuance  for  commercial  paper  of 
comparable  quality  of  the  particular 
maturity  sold  by  issuers  to  commercial 
paper  dealers. 

Gulf  states  that  it  will  pay  a 
commission  not  to  exceed  1/8  of  1%  per 
annum  payable  to  the  Dealer  in  respect 
of  Commercial  Paper  sold  through  the 
Dealer  as  principal.  Gulf  states  that  the 
Dealer  will  reoffer  the  commercial  paper 
at  a  discount  rate  of  up  to  1/8  of  1%  per 
annimi  less  than  the  prevailing  interest 
rate  to  Gulf  or  at  an  equivalent  cost  if 
sold  on  an  interest-bearing  basis. 

By  order  dated  December  13, 1996, 
(HCAR  No.  26628)  ("Short-Term 
Borrowings  Order"),  Gulf  has  authority 
to  effect  short-term  borrowings,  include 
bank  borrowings  and  the  issuance  of 
conunercial  paper,  in  an  amount  not  to 
exceed  $300,000,000  prior  to  January  1, 
2004. 

Additionally,  by  order  dated 
November  8,  2000  (HCAR  No.  27273) 
("Consolidated  Commercial  Paper 
Order"),  Gulf  states  that  it  has  authority 
to  effect  short-term  borrowings  in  which 
Gulf  is  not  the  issuer.  Gulf  states  that 
the  Consolidated  Commercial  Paper 
Order  authorizes  Gulf  to  effect  short- 
term  borrowings  through  a  Southern 
consolidated  commercial  paper  program 
in  an  amount  not  to  exceed 
$300,000,000  through  June  30,  2004. 
The  Consolidated  Commercial  Paper 
Order  authorized  a  Southern  subsidiary 
("Issuer")  to  issue  commercial  paper  for 
the  benefit  of  Gulf  and  other  Southern 
utility  subsidiaries,  Georgia  Power 
Company,  Mississippi  Power  Company, 
Savannah  Electric  and  Power  Company, 
Alabama  Power  Company,  and  Southern 
Electric  Generating  Company 
("Participants").  Each  Participant 
borrows  the  proceeds  from  the  sale  of 
commercial  paper  by  the  Issuer  for  that 
Participant's  benefit.  Gulf  states  that  it 
is  authorized  to  borrow  up  to 
$300,000,000  outstanding  principal 
amount  at  any  time  from  the  Issuer 
under  to  the  Consolidated  Commercial 
Paper  Order. 

According  to  terms  of  the  Short-Term 
Borrowings  Order  and  the  Consolidated 
Commercial  Paper  Order,  any 
borrowings  under  each  order  must  be 
aggregated  and  may  not  exceed  the 
$300,000,000  aggregate  principal 
amoimt  authorized  by  the  Short-Term 
Borrowings  Order.  At  September  30, 
2003,  Gulf  states  that  it  did  not  have  any 
borrowings  outstanding  under  either 
authorization. 
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Gulf  now  requests  to  increase  its 
short-term  borrowings  authority  from  an 
aggregate  principal  amoimt  of 
$300,000,000  to  $600,000,000.  Gulf 
proposes  that  the  authorization  sought 
in  this  Declaration  would  supersede  and 
replace  the  authorization  in  the  Short- 
Term  Borrowings  Order  effective 
immediately  upon  the  date  of  the 
Commission's  order  in  connection  with 
this  Declaration  but  would  not 
supercede  the  authorization  in  the 
Consolidated  Commercial  Paper  Order. 
Gulf  expects  that  a  new  filing  requesting 
authority  to  continue  the  Southern 
consolidated  commercial  paper  program 
("Expected  Filing")  will  be  filed  prior  to 
the  expiration  of  the  authorization  in 
the  Consolidated  Commercial  Paper 
Order.  Gulf  states  that  this  filing  will 
include  $600,000,000  aggregate 
principal  amount  of  borrowings  for  the 
benefit  of  Gulf,  which  will  correspond 
to  the  amount  sought  in  this 
Declaration. 

Gulf  requests  that  any  borrowings 
entered  into  imder  authority  granted  in 
this  Declaration  and  those  entered  into 
under  the  authority  granted  in  the 
Consolidated  Commercial  Paper  Order 
be  aggregated  and  may  not  exceed  the 
$600,000,000  aggregate  principal 
amount.  Gulf  requests  that  at  all  times 
when  the  order  in  connection  with  this 
Declaration  is  in  effect.  Gulf  will  have 
short-term  borrowings  authorization  in 
an  amount  not  to  exceed  $600,000,000 
aggregate  principal  amoimt. 

Gull  states  that  proceeds  from  the 
proposed  borrowings  will  be  used  for 
working  capital  purposes,  including  the 
financing  in  part  of  its  construction 
program.  Except  as  may  be  otherwise 
authorized  by  the  Conmiission,  Gulf 
states  that  any  short-term  or  term-loan 
borrowings  of  Gulf  outstanding  after 
June  30,  2007  and  June  30,  2014, 
respectively,  will  be  retired  from 
internal  cash  resources,  the  proceeds  of 
equity  financings  or  the  proceeds  of 
short  or  long-term  debt. 

Gulf  represents  that  it  will  maintain 
its  common  equity  as  a  percentage  of 
capitalization  (inclusive  of  short-term 
debt)  at  no  less  than  thirty  percent.  Gulf 
will  not  issue  any  securities  under 
authority  fi-om  this  Declaration,  unless 
upon  original  issuance  thereof:  (i)  The 
securities,  if  rated,  are  rated  at  least 
investment  grade,  (ii)  all  outstanding 
securities  of  Gulf  that  are  rated  are  rated 
investment  grade,  and  (iii)  all 
outstanding  securities  of  Southern  that 
are  rated  are  rated  investment  grade.  For 
purposas  of  this  provision,  any  seciuity 
will  be  deemed  to  be  rated  "investment 
grade"  if  it  is  rated  investment  grade  by 
at  least  one  nationally  recognized 
statistical  rating  organization,  as  defined 


in  paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
Rule  15c3-l  under  the  Securities 
Exchange  Act  of  1934,  as  amended.  Gulf 
requests  that  it  be  permitted  to  issue  a 
security  that  does  not  satisfy  the 
foregoing  condition  if  the  requirements 
of  rule  52(a)(i)  and  rule  52(a)(iii)  are  met 
and  the  issue  and  sale  of  the  security 
have  been  expressly  authorized  by  the 
Florida  Pubfic  Service  Commission. 
Gulf  hereby  requests  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  of  any  securities  at  any 
time  that  the  conditions  set  forth  above ' 
are  not  satisfied. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary'. 

(PR  Doc.  03-29210  Filed  11-21-03;  8:45  am] 

BILLING  CODE  801(M>1-I> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-<48797;  File  No.  SR-CBOE- 
2003-49] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
incorporated  Relating  to  Time  Periods 
Within  the  Membership  Process 

November  17,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  October 
21,  2003.  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  change  the 
time  periods  (i)  after  which  an 
individual's  inactive  nominee  status 
will  be  terminated  and  (ii)  during  which 
a  former  individual  member  may 
reapply  for  membership  through  the 
renewal/change  of  status  application 
process. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


. '15U.S.C.  78sa))(l). 
2  17CFR240.19b-4. 
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n.  Srif'ft^alatoiy  Organization's 
Statement  of  tlw  Pupoae  ot  and 
Statutory  Basis  foe.  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  simunaries,  set  for  in  Sections 
A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  3.8(g)  provides  that  a 
member  organization  may  designate  one 
or  more  inactive  nominees.  An  inactive 
nominee  is  an  individual  who  is  eligible 
to  become  an  effective  nominee  of  a 
member  organization  with  respect  to 
any  membership  for  which  the 
organization  is  either  an  owner  (and  not 
a  lessor)  or  is  a  lessee.  In  order  to 
become  an  inactive  nominee  of  a 
member  organization,  an  individual 
must  be  approved  for  membership  and 
become  an  effective  nominee  of  the 
member  organization,  with  authori2%d 
floor  functions,  within  90  days  of  the 
approval  for  membership.  An  inactive 
nominee  has  no  rights  or  privileges  of 
membership  and  no  right  of  access  to 
the  Exchange's  trading  floor,  unless  and 
until  the  inactive  nominee  becomes  an 
effective  member.  Additionally,  Rule 
3.8(g)(iv)  provides  that  if  at  any  time  an 
individual  remains  an  inactive  nominee 
for  6  consetnitive  months,  the 
individual's  eligibility  for  membership 
is  terminated  and  the  individual  must 
reapply  for  membership  in  order  to 
again  become  eligible  for  inactive 
nominee  status. 

The  Exchange  proposes  to  extend  the 
time  period  under  Rule  3.8(g)(iv)  by  3 
mondis.  Specifically,  the  Exchange 
proposes  to  amend  Rule  3.8(g)(iv)  to 
provide  that  an  individual's  inactive 
nominee  status  will  terminate  if  at  any 
time  an  individual  remains  an  inactive 
nominee  for  9  consecutive  months.  The 
Exchange  believes  this  change  will 
improve  the  efficiency  of  the  Exchange's 
membership  processes  in  that 
individuals  will  have  a  longer  period  of 
time  during  which  they  may  remain 
inactive  nominees  before  they  are 
required  to  go  through  a  membership 
application  process. 

Similarly,  in  order  to  further  improve 
the  efficiency  of  the  Exchange's 


member  ihip  processes,  the  Exchange 
proposei !  to  diange  the  time  period 
during  which  a  former  individual 
member  may  reapply  for  membership  , 
through  the  renewal/change  of  status 
application  process.  As  with  the 
inactive  nominee  termination  period, 
the  time  period  diuing  which  a  former 
individi|al  member  may  reapply  for 
memberthip  through  the  renewal/ 
change  of  status  application  process  is 
propose*  to  be  extended  from  the 
current  •  month  period  following 
terminal  lon  from  membership  to  9 
months  ollowing  membership 
terminal  on.  The  foregoing  change 
would  b  s  reflected  in  three  ways  in 
CBOE  nies. 

First,  CBOE  Rule  3.9(e)  would  be 
amende^  to  provide  that  a  posting 
period  vvill  not  be  applicable  when  an 
applicant  has  been  a  member  within  9 
months  prior  to  the  date  of  receipt  oflhe 
applicant's  membership  application  by 
the  Membership  Department.  Currently, 
the  name  of  an  applicant  and  the 
application  request  are  published  in  the 
Exchang^  Bulletin  and  posted  on  the 
Exchangp  Bulletin  Board  for  10  days  if 
the  applicant  has  not  been  a  member 
within  &  months  prior  to  submission  of 
the  application.  This  is  the  case  because 
applicarits  that  go  through  the  renewal/ 
change  df  status  application  process  do 
not  bavej  a  posting  period.  Accordingly, 
the  time^period  under  Rule  3.9(e)  in 
which  a  former  member  is  not  subject  to 
a  posting  period  is  also  proposed  to  be 
changedito  9  months  from  membership 
termination  in  order  to  correspond  to 
the  new  proposed  time  period  during 
which  a  former  member  may  reapply  for 
member  ihip  through  the  renewal/ 
change  of  status  application  process. 

Second,  Rule  3.9(f)  would  be 
amended  to  provide  that  applicants  are 
not  requ  red  to  be  investigated  by  the 
Exchanf  s  if  the  applicant  was  a  member 
within  £  months  (instead  of  the  current 
6  month  i)  prior  to  submission  of  that 
applicai^'s  membership  application  or 
if  the  apblicant  was  investigated  by  the 
Membership  Department  within  9 
months  (instead  the  current  6  months) 
prior  to  tubmission  of  the  application. 
This  maintains  the  current  procedure 
under  wtiich  applicants  that  go  through 
the  rene|val/change  of  status  application 
process  txe  not  investigated  by  Ae 
Membership  Department.  However,  the 
Member  ship  Department  would  retain 
its  curre  it  authority  imder  Rule  3.9(f)  to 
investigSte  any  applicant  that  is  not 
required!  to  be  investigated. 
Additionally,  membership  applicants 
that  go  tnrough  the  renewal/change  of 
status  application  process  will  continue 
to  have  I  heir  fingerprints  submitted  to 
the  Atto  ney  General  of  the  United 


States  or  its  designee  in  connection  with 
the  application. 

Tmnl,  the  Exchange's  Membership 
Fee  Circular  would  he  amended  to 
provide  that  the  Renewal/Change  of 
Status  application  fee  would  apply  to  a 
former  individual  member  who 
reapplies  for  membership  within  9 
months  (instead  of  the  current  6 
months)  of  his/her  membership 
termination  date  and  who  becomes  an 
effective  member  writhin  1  year  of  his/ 
her  membership  termination  date. 
Under  the  amended  Membership  Fee 
Circular,  a  former  individual  member 
who  reapplies  for  membership  within  9 
months  of  termination  fi'om 
membership  would  be  assessed  the 
Renewal/Change  of  Status  fee  at  the 
time  of  submission  of  the  application.  If 
that  person  becomes  an  effective 
member  more  than  1  year  after  his/her 
membership  tennrnation  date,  the 
person  woidd  then  be  charged  an 
additional  fee  equaTto  the  difference 
between  the  Individual/Nominee/CBOT 
Exerciser/Lessee/Lessor  application  fee 
and  the  Renewal/Change  of  Status  fee. 

The  reason  that  an  additional  fee  will 
be  assessed  if  a  former  member 
reapplies  for  membership  within  9 
months  of  membership  termination  and 
then  does  not  become  an  effective 
member  within  1  year  after  membership 
termination  is  to  discoiirage  applicants 
from  taking  advantage  of  tibe  lower 
Renewal/C3iai^e  of  Status  fee  and  then 
not  following  through  on  the 
application  or  their  membership 
approval  on  a  timely  basis.  Rule  3.9(1) 
provides  that  if  the  membership 
application  process  is  not  completed 
within  6  months  of  the  submission  of  a 
membership  application,  the 
application  shall  be  deemed  to  be 
automatically  withdrawn.  Rule  3.1Ct 
provides  that  an  applicant  approved  for 
membership  must  become  effective  in 
that  status  within  90  days  of  the 
approval  for  that  status  (except  that  an 
applicant  approved  as  a  lessor  may 
become  effective  in  that  status  within  6 
months  of  approval).  Therefore,  it  is 
conceivable  tiiat  an  applicant  could 
request  that  the  Membership 
Department  defer  action  on  a 
membership  application  for  up  to  6 
months  after  it  is  submitted  and  then 
not  become  an  effective  member 
following  membership  approval  for 
another  3  months  (or  another  6  months 
in  the  case  of  a  lessor).  The  Exchange 
does  not  believe  the  Renewal/Change  of 
Status  fee  should  apply  to  such 
situations  (for  example,  where  an 
individual  takes  advantage  of  the 
Renewal/Change  of  Status  fee  and  then 
does  not  become  an  effective  member 
again  until  18  months  after  termination 


from  membership)  because  the  time 
frame  between  membership  termination 
and  becoming  an  effective  member 
again  in  those  situations  is  beyond  the 
time  period  to  which  the  Renewal/ 
Change  of  Status  fee  is  intended  to 
apply. 

Additionally,  it  should  be  noted  that, 
irrespective  of  the  changes  proposed  by 
this  rule  filing,  CBOE  Rule  3.9(g)  will 
remain  applicable.  Rule  3.9(g)  provides, 
in  pertinent  part,  that  any  person  who 
does  not  possess  an  authorized  floor 
function  for  more  than  1  year  is  required 
to  re-attend  the  Exchange's  New 
Member  Orientation  Program  and  to  re- 
pass the  Floor  Member  Qualification 
Exam  in  order  to  once  again  become 
eligible  to  have  an  authorized  floor 
function.  Retention  of  this  requirement 
will  ensiu-e  that  former  members  that 
have  not  had  an  authorized  floor 
function  for  an  extended  period  of  time 
will  go  through  the  Exchange's  floor 
member  orientation  class  again  and  will 
be  required  to  pass  the  related  Exchange 
exam. 

2.  Statutory  Basis  <^ 

The  proposed  rule  change  will 
improve  the  efficiency  of  the  Exchange's 
membership  application  processes. 
Accordingly,  the  proposed  rule  change 
is  consistent  with  Section  6(b)  of  the 
Act,3  in  general,  an4  further  the 
objectives  of  Section  6(b)(5)  •*  in 
particular,  in  that  the  proposed  rule 
change  is  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
while  maintaining  other  current 
Exchange  rules  and  procedures  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed  ^ 
rule  change. 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conunission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-49  and  should  be 
submitted  by  December  15,  2003. 

For  the  Cbnunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-29296  Filed  11-21-03;  8:45  am] 
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November  12,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  2,  2003,  The  Depository  Trust 
Company  filed  a  proposed  rule  change 
with  the  Seciuities  and  Exchange 
Commission  and  on  October  30,  2003, 
amended  its  proposed  rule  change  as 
described  in  Items  I,  II,  and  HI  below, 
which  Items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propfised  Rule  Change 

The  proposed  rule  change  will 
terminate  DTC's  Data  Link  for 
Intermediaries  ("DALI")  tax  service. 

n.  Self-Regulatory  Organization's  . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will 
terminate  DTC's  DAU  tax  service 
effective  December  31,  2003.  DALI  is  a 
communications  hub  that  allows 
financial  institutions  (typically,  a  U.S. 
paying  institution  acting  as  a  U.S. 
withholding  agent  and  its  foreign 
customer  payee)  to  exchange  the  data 
necessary  to  determine  correct 
withholding  and  reporting  of  U.S.  tax  on 


3  15  U.S.C.  78fn>). 
■•  15  U.S.C  78fn)K5). 


5 17  CFR  200.30-3(a)(12). 


■  15  U.S.C.  78s(b)(l) 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 
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payments  such  as  dividends  and 
interest  to  a  foreign  payee.  ^ 

DTC  introduced  DALI  in  January  2001 
at  the  request  of  four  DTC  participants 
("Consortiiun").  DALI's  principal 
features  are  communicating  payment 
events  and  withholding  instructions 
relating  to  such  events,  managing  payee 
tax  dociunentation  (such  as  IRS  Forms 
W-6  and  W-9),  and  aggregating 
information  for  tax  reporting  and 
recordkeeping. 

At  the  Consortium's  request,  DTC 
agreed  to  act  as  project  manager  for 
developing  the  DALI  software  system 
and  for  operating  and  maintaining  the 
system  as  a  DTC  service  that  would  be 
available  to  all  DTC  participants  and 
their  customers  at  standard  DTC  fees. 
The  Consortium  members  agreed  to 
finance  the  product  development  costs 
and  expected  to  be  reimbursed  for  such 
costs  over  time  from  the  proceeds  of 
user  service  fees  in  excess^  of  these  costs. 
The  Consortium  also  agreed  to  fund 
DALI's  operating  losses  during  the 
initial  phase  of  operations.  The 
Consortiimi  expected  that  the  DALI 
system  would  be  widely  used  by  DTC 
participants^,  which  would  therefore 
obviate  the  need  for  the  Consortium  to 
continue  to  fund  operating  losses  and 
would  enable  the  Consortium  to  recoup 
any  amoimts  previously  funded. 

Only  Consortium  members  have  used 
DAU,  and  by  mid-2003,  only  one  out  of 
those  four  members  continued  using 
DALI.  Given  the  costs  of  maintaining 
DALI,  DTC  has  determined  that  it  will 
no  longer  offer  this  service.  Consistent 
with  the  agreements  between  DTC  and 
the  Consortium,  DTC  will  transfer  the 
DALI  system  to  the  Consortium  member 
that  is  still  u^ing  and  funding  DALI. 
DTC  will  operate  the  system  as  a 
facilities  manager  on  behalf  of  that 
member  for  a  limited  period  of  time 
(less  than  one  year)  during  the 
transition.  This  member  intends  to 
operate  the  DALI  system  in-house  for  its 
own  customers. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(A)  of 
the  Act  ■*  and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because  it 
will  enhance  DTC's  ability  to  safeguard 
securities  and  funds  in  its  custody  or 
cqntrol-or  for  which  it  is  responsible  by 
promoting  the  efficient  allocation  of 
DTC  resources.  This  will  be  done  by 
terminating  the  operation  of  a  service 
that  is  not  being  utilized  by  a  sufficient 
number  of  DTC  participants  to  support 


its  costs 


or  justify  its  use  of  DTC's 
~  resources.  « 


'  See  Sections  1441  ef  seq.  of  the  Internal 
Revenue  Code  and  regulations  promulgated 
thereunder. 
,  *  15  U.S,C  78<i-l(b)(3)(A). 


operatio  aal 

B.  Self-negulatory  Organization 's 
Statemetit  on  Burden  on  Competition 

DTC  oerceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change.  Each  of  the  three 
Consortium  members  that  used  DALI 
informei  1  DTC  that  it  has  developed  its 
own  int(  imal  system  to  perform 
withholi  ling  and  reporting  with  respect 
to  DALI' s  fimctions  and  that  DTC's 
disconti  luance  of  DALI  will  not 
adverse]  y  affect  it.  DTC  will  assist  the 
remaini:  ig  Consortiimi  member  in 
transitio  aing  the  DALI  system  for  its 
own  use 

C.  Self-l  egulatory  Organization's 
Stateme  it  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  nas  not  solicited  nor  received 
written  comments  on  the  proposed  rule 
change.  DTC  will  inform  the 
Commission  of  ^ny  written  comments  it 
receives! 

in.  Date!  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiaBion  Action 

The  fdregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Ait  5  and  Rule  19b-4(f)(6) 
thereun<  er^  because  it  effects  a  change 
that  doe ;  not  significantly  affect  the 
protect!*  m  of  investors  or  the  public 
interest,  does  not  impose  any  significant 
burden  « m  competition,  and  does  not 
become  operative  for  30  days  after  the 
date  of  the  filing.  At  any  time  within  60 
days  of  ( be  filing  of  such  proposed  rule 
change,  he  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  C(  immission  that  such  action  is 
necessai  y  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  other  vise  in  fiurtherance  of  the 
purpose  i  of  the  Act. 

IV.  Solit  itation  of  Comments 

Intere  ;ted  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
includii^  whether  the  proposed  rule 
change  i^  consistent  with  the  Act. 
Persons  pnaking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commisteion,  450  5th  Street  NW., 
Washington,  DC  2054»-0069. 
Commeits  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:!  ruye-coininente@sec.gov.  All 
commer  t  letters  should  refer  to  File  No. 


s,c. 


5  15U.: 
.»17CFF 


78s(b){3)(A). 
270.19b-l(f)(6). 


SR-DTC-2003-13.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  vrill  also  be  available  for 
inspection  and  copying  at  DTC's 
principal  office  and  on  DTC's  Web  site 
at  http://www.dtc.org/impNtc/mor/ 
index.html.  All  submissions  should 
refer  to  File  No.  SR-DTC-2003-13  and 
should  be  submitted  by  December  15, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-29297  Filed  11-21-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  .> 

[Release  No.  34-48788;  File  No.  SR-NASD- 
2001-85] 

Self-Regulatory  Organizations;  Order 
Approving  Projiosed  Rule  Change  and 
Notice  of  HIIng  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1  and  2  to  the  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Affirmative  Determination 
Requirements  for  Short  Sale  Orders 
Received  by  Members  From  Non- 
Member  Broker-Dealers 

November  14,  2003. 

I.  Introduction 

On  November  27,  2001.  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary,  NASD  Regulation,  Inc.,  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  require  that  before  accepting 


'  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78sCbMl). 
2  17  CFR  240.19b-i. 
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a  short  sale  order  from  a  broker-dealer 
that  is  not  an  NASD  member  ("non- 
member  broker-dealer")  a  member  must 
make  an  affirmative  determination  that 
the  member  will  receive  delivery  of  the 
seciirity  from  the  non-member  broker- 
dealer  or  that  the  member  can  borrow 
the  security  on  behalf  of  the  non- 
member  broker-dealer  for  delivery  by 
settlement  date.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  January  23, 
2002.^  The  Commission  received  one 
comment  letter  on  the  proposal.  On  July 
18,  2003,  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  On  September  15,  2003,  the 
NASD  submitted  Amendment  No.  2  to 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change,  as 
amended,  and  solicits  comments  from 
interested  persons  on  Amendment  Nos. 
1  and  2. 

n.  Description  of  the  Proposal 

NASD  Rule  3370(b)(2)(A)  provides 
that  no  member  or  person  associated 
with  a  member  shall  accept  a  short  sale 
order  for  any  customer  in  any  security 
unless  the  member  or  person  associated 
with  a  member  makes  an  affirmative 
determination  that  the  member  will 
receive  delivery  of  the  seciu-ity  from  the 
customer  or  that  the  member  can  borrow 
the  security  on  behalf  of  the  customer 
for  delivery  by  settlement  date.  For 
purposes  of  NASD  Rule  3370(b)(2),  the 
term  "customer"  is  defined  in  NASD 
Rule  0120(g)  and  excludes  a  broker  or 
dealer. 

As  a  result,  the  requirements  of  NASD 
Rule  3370(b)(2)(A)  generally  do  not 
apply  directly  to  orders  received  by  a 
member  from  another  broker-dealer  (the 
"originating  broker-dealer").  This  does 
not  present  regulatory  concerns  where 
the  originating  broker-dealer  is  also  an 
NASD  member  because,  as  a  naember, 
the  originating  broker-dealer  would 
have  an  independent  obligation  to 
comply  with  the  requirements  under 
NASD  Rule  3370(b)(4)(B)  ("Affirmative 
Determination  Requirements")  with 
respect  to  the  order.  Non-member 
broker-dealers,  however,  are  not  subject 
to  NASD  rules  and,  therefore,  are  not 
independently  required  to  comply  with 
the  NASD's  Affirmative  Determination 
Requirements.  Thus  the  Affirmative 
Determination  Requirements  generally 
do  not  apply  to  short  sale  orders  that 
originate  with  a  non-member  broker- 
dealer  and  are  subsequently  routed  to  an 
NASD  member. 

To  address  these  concerns,  the 
proposed  rule  change  would  amend 


NASD  Rule  3370(b)(2)(A)  to  require  that 
no  member  or  person  associated  with  a 
member  shall  accept  a  short  sale  order 
for  any  customer,  or  any  non-member 
broker-dealer  in  any  security  unless  the 
member  or  person  associated  with  a 
member  makes  an  affirmative 
determination  that  the  member  will 
receive  delivery  of  the  security  from  the 
customer  or  non-member  broker-dealer, 
or  that  the  member  can  borrow  the 
security  on  behalf  of  the  customer  or 
non-member  broker-dealer  for  delivery 
by  settlement  date.  In  such  instances, 
members  also  would  be  required  to 
comply  with  the  corresponding 
recordkeeping  requirements  imder 
NASD  Rule  3370(b)(4)(B). 

While  NASD  members  generally  are 
required  to  make  affirmative 
determinations  for  both  customer  and 
proprietary  orders,  there  are  limited 
exceptions  for  proprietary  orders  that 
are  bona  fide  market  making,  bona  fide 
fully  hedged  or  bona  fide  fully 
arbitraged  transactions.*  Under  the 
proposed  rule  change,  if  a  member  can 
establish  and  document  that  a 
proprietary  order  it  has  received  from  a 
non-member  broker-dealer  meets  one  of 
these  exceptions,  it  would  be  in 
compliance  with  the  proposed 
amendments  to  the  Affirmative 
JDetermination  Requirements. 

III.  Comments  and  NASD  Response 

The  Commission  received  one 
comment  letter  from  Island  ECN,  Inc. 
("Island").  Island's  comment  letter 
makes  two  basic  points.  First,  it  suggests 
the  Commission  should  not  approve  the 
proposal  until  the  issue  of  the  Nasdaq 
primary  market  maker  ("PMM") 
standards  exemption  is  addressed. 
Second,  Island  argues  that  the  NASD 
offers  no  factual  basis  for  the  proposal. 
The  NASD  believes  that  no  changes  to 
the  proposal  are  necessary  in  response 
to  Island's  letter. 

Regarding  Island's  first  point,  the 
NASD's  response  is  that  Island  confuses 
the  requirements  of  the  bid  test,  which 
addresses  the  price  at  which  a  short  sale 
may  be  made,  with  the  affirmative 
determination  requirement,  which 
prevents  abusive  short  selling  and 
ensures  that  short  sellers  satisfy  their 
settlement  obligations.  According  to  the 
NASD,  short  selling  members  must 
comply  with  both  affirmative 
determinations  and  bid  test 
requirements.  According  to  the  NASD, 
the  current  rule  applies  only  to  a 
member's  proprietary  orders  and 
customer  orders,  which  excludes 


another  broker  or  dealer  by  definition.^ 
NASD  proposes  to  close  this  gap. 

Further,  NASD  has  made  similar 
changes  NASD  Rule  2860  to  the  option 
position,  exercise  and  reporting 
requirements.fi 

NASD's  response  to  Island  second 
point  is  that  NASD  has  set  forth  a 
factual  basis  for  approval  of  the 
proposal  consistent  with  section 
15A(b)(6)  of  the  Act.^  According  to 
NASD,  hard  evidence  of  violative 
conduct  sought  by  Island  has  not  been 
necessary  for  similar  proposed  rule 
changes,  and,  if  required,  would 
undermine  the  ability  of  self-regulatory 
organizations  to  close  gaps  in  their 
rules.  Moreover,  NASD  represents  that  it 
has  observed  cases  of  member  firms  that 
have  not  complied  with  short  sale 
requirements  for  orders  received  from 
non-member  broker-dealers.  NASD 
believes  that  orders  from  non-member 
broker-dealers  have  the  potential  for 
fails  to  deliver  just  as  short  sales  by 
other  persons  subject  to  the  rule. 

IV.  Solicitation  of  Comments 

Interested  i}ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change, 
including  whether  Amendment  Nos.  1 
and  2  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-85  and  should  be 
submitted  by  December  15,  2003. 

V.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


^  See  Securities  Exchange  Act  Release  No.  45257 
(January  9,  2002).  67  FR  3249. 


■•  NASD  Rule  3370(b)(2)(B). 


5  See  NASD  Rule  0120(g). 

"Securities  Exchange  Act  Release  No.  43718 
(December  13,  2000).  65  FR  80969  (December  22, 
2000)  (approvong  SR-NASD-2000-36). 

"  15  U.S.C.  78o-3(b)(6). 
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applicable  to  a  national  seciuities 
association.^  In  particular,  the 
Commission  believes  that  the  proposal, 
as  amended,  is  consistent  with  the 
requirements  of  section  15A(b)(7)  ef  the 
Act  ^  because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settiing, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mecheuiism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  failure  to 
have  luiiform  application  of  the 
Affirmative  Determination 
Requirements  affects  the  integrity  of  the 
marketplace  by  potentially  increasing 
fails  to  deliver  and  creates  regulatory 
disparity  by  allowing  certain  firms  to 
effect  short  sales  outside  the  purview  of 
the  NASD's  Affirmative  Determination 
Requirements. 

VI.  Accelerated  Approval  of 
Amendment  Nos.  1  and  2 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  amendments  are 
published  for  comment  in  the  Federal 
Register  pursuant  to  section  19(b)(2)  of 
the  Act.'°  Amendment  No.  1  extends 
NASD  members'  affirmative 
determination  obligations  to  orders 
received  from  non-member  broker- 
dealers.  Amendment  No.  2  specifies 
which  firms  can  claim  an  exemption 
from  the  affirmative  determination 
requirements.  These  amendments  will 
correct  a  regulatory  disparity  that  allows 
certain  firms  to  effect  short  sales  outside 
the  purview  of  the  Affirmative 
Determination  Requirements.  The 
Commission  believes  that  accelerating 
approval  will  allow  the  implementation 
of  this  rule  without  unnecessary  delay. 

Vn.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  association,  and,  in 
particular,  with  section  15A(b)(7}  of  the 
Act." 


fde 


"  In  approving  the  proposed  rule  change,  as 
amended,  the  Commission  has  considered  its 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

•  15  U.S.C.  780-3. 

>o  15  U.S.C.  7es(b)(2). 

A«  15  U.S.C.  78o(3). 


It  is  tMerefore  ordered,  piusuant  to 
section  i9(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (SR-NASD-2001- 
85)  is  ap  proved,  and  that  Amendment 
Nos.  1  and  2  thereto  are  approved  on  an 
accelerated  basis. 

For  thq  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margarel  H.  McFarland, 

Deputy  Spcreta/y. 

(FR  Doc.  03-29295  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Senior  Executive  Service;  Performance 
Review  Board  Members 

AGENCYd  Small  Business  Adminstration. 
ACTION:  Notice  of  members  of  the  FY 
2003  Pejformance  Review  Board. 

SUMMARY:  Section  4314(c)(4)  of  Tide  5, 
U.S.C,  I equires  each  agency  to  publish 
notificai  ion  of  the  appointment  of 
individi  als  who  may  serve  as  members 
of  that  /  gency's  Performance  Review 
Boards  ff*RB).  The  following  have  been 
designal  ed  to  serve  on  the  FY  2003 
Perform  ince  Review  Boards  for  the  U.S. 
Small  B  isiness  Administration: 

1.  Lisa  Goeas,  Chief  of  Staff: 

2.  Ch«  ryl  Mills,  Associate  Deputy 
Adminii  ttrator  for  Entrepreneiirial 
Develop  ment; 

3.  Levis  D.  Andrews,  Jr.,  Associate 
Deputy  \dministrator  for  Management 
and  Adi  linistration; 

4.  Ste  )hen  Gal  van,  Chief  Information 
Officer; 

5.  Sus  an  Hensley,  Associate 
Adminii  itrator  for  Communications  and 
Publicl  iaison; 

6.  Jud  th  Roussel,  District  Director 
(Chicag(  i); 

7.  Jos(  Sifontes,  District  Director  (New 
York); 

8.  Rol  ert  J.  Moffitt,  Deputy  Associate 
Deputy  \dministrator  for  Management 
and  Adi  ninistration; 

9.  Mo  lika  Edwards  Harrison,  Chief 
Human  [Capital  Officer; 

10.  Lc  yola  R.  Trujillo,  Assistant 
Admini  itrator  for  Equal  Employment 
Opporti  nity  and  Civil  Rights 
Complij  nee; 

11.  Ei  c  Benderson,  Associate  General 
Counsel  for  Litigation; 

12.  Cj  Ivin  Jenkins,  Deputy  Associate 
Deputy  \dministrator  for  Capital 
Access; 

13.  Jej  mifer  Main,  Deputy  Chief 
Financii  il  Officer; 


1-^15  U.i 
"17 


a?i 


C.  78s(b)(2). 
200.30-3(a)(12). 


14.  James  Rivera,  Associate 
Administrator  for  Financial  Assistance; 
and, 

15.  Jerry  Williams,  Deputy  Chief 
Information  Officer. 

„Dated:  November  17,  2003. 
Hector  V.  Baireto, 
Administrator. 
[FR  Doc.  03-29227  Filed  11-21-03;  8:45  am] 

WLUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 
LDelegation  of  Authority  No.  266-1] 

Delegirtlon  of  Authority  by  the  Under 
Secretary  for  Management  for  the 
Admlnstrattve  Collection, 
Compromiae,  SiMpenskm,  Termination 
of  Department  Collection,  Advance 
Decision,  Settlement,  and  Waiver  of 
Claims  of  or  Against  Debtors  of  ttie 
Department  of  Statft 

Section  1.  General  Delegation 

By  virtue  of  the  authority  vested  in 
me  as  Under  Secretary  of  State  for 
Management,  including  under 
Delegation  of  Authority  No.  198,  dated 
September  16, 1992, 1  hereby  delegate 
the  duties,  functions  and 
responsibilities  for  the  administrative 
collection,  compromise,  suspension, 
termination  of  Department  collection, 
advance  decision,  settiement,  and 
waiver  of  claims  of  or  against  debtors  of 
the  Department  of  State  pursuant  to 
section  211  of  the  Legislative  Branch 
Appropriation  Act,  1996,  Public  Law 
104-53,  109  Stat.  514(1995);  the  Office 
of  Management  and  Budget's 
Determination  with  Respect  to  Transfer 
of  Functions  Pursuant  to  Public  Law 
104-53  (June  30,  1996);  sections  103(d), 
105(b),  116,  and  204  of  the  General 
Accoimting  Office  Act  of  1996,  Public 
Law  104-316, 110  Stat.  3816  (1996);  the 
Office  of  Management  and  Budget's 
Determination  with  Respect  to  Transfer 
of  Functions  Pursuant  to  Public  Law 
104-316  (December  17, 1996);  and  Tide 
31  of  the  United  States  Code  Chapter  37 
to  the  Chief  Financial  Officer.  I  further 
delegate  such  authority  to  additional 
officers  regarding  claims  for  specified 
amoimts  as  follows: 

•  Over  $35,000  but  not  more  than 
$50,000:  Deputy  Chief  Financial  Officer; 

•  Up  to  and  including  $35,000: 
Deputy  Assistant  Secretary  for  Global 
Financial  Services;  and 

•  Up  to  and  including  $500:  Principal 
Officer  of  the  post. 

Section  2.  Delegation  Revoked 

The  following  delegation  of  authority 
is  hereby  revoked:  the  Jime  15, 1999, 
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delegation  of  authority  to  adjudicate  and 
waive  claims  of  or  against  the 
Department  of  State. 

Section  3.  General  Provisions 

(a)  This  Delegation  of  authority  shall 
be  published  in  the  Federal  Register 
and  is  effective  upon  the  date  of  my 
signature. 

(b)  Notwithstanding  any  provision  of 
this  Delegation  of  Authority,  the 
Secretary  of  State,  the  Deputy  Secretary 
of  State,  or  the  Under  Seoetary  of  State 
for  Management  may  at  any  time 
exercise  any  function  delegated  by  this 
delegation  of  authority. 

(c)  Fxmctions  delegated  by  this 
delegation  of  authority  may  not  be 
redelegated. 

(d)  Any  reference  in  this  delegation  of 
authority  to  any  act,  executive  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  shall  be 
deemed  to  be  a  reference  to  such  act, 
order,  determination,  delegation  of 
authority,  regulation,  or  procedure  as 
amended  from  time  to  time. 

Dated:  October  22,  2003. 

Grant  S.  Green,  Ir., 

Under  Secretary  of  State  for  Management, 
Department  of  State. 

[FR  Doc.  03-29310  Filed  11-21-03;  8:45  am] 

BILUNG  CODE  4710-15-4> 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Notice:  4542] 

Extension  of  ttie  Restriction  on  the  Use 
of  United  States  Passports  for  Travei 
to,  in,  or  Through  Libya 

On  December  11, 1981,  pursuant  to 
the  authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports 
were  declared  invalid  for  travel  to,  in, 
or  through  Libya  imless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettled  relations 
between  the  United  States  and  the 
Government  of  Libya  and  the  possibility 
of  hostile  acts  against  Americans  in 
Libya.  The  American  Embassy  in  Tripoli 
remains  closed,  thus  preventing  the 
United  States  from  providing  routine 
diplomatic  protection  or  consular 
assistance  to  Americans  who  may  travel 
to  Libya. 

In  light  of  these  events  and 
circiunstances,  I  have  determined  that 
Libya  continues  to  be  a  country  "where 
there  is  imminent  danger  to  the  public 
health  or  physical  safety  of  United 


States  travellers"  within  the  meaning  of 
22  U.S.C.  211a  and  22  CFR  51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Libya  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  the  restriction  herein  shall 
expire  at  midnight  November  24,  2004, 
imless  extended  or  sooner  revoked  by 
Public  Notice.  The  Department  of  State 
will  review  this  restriction  every  three 
months  while  it  remains  in  effect. 

Dated:  November  17,  2003. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 
(FR  Doc.  03-29311  Filed  11-21-03;  8:45  am] 

BHJJNG  CODE  471  (M»-P 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  Impact  Statement:  Fond 
du  Lac  &  Sheboygan  Counties, 
Wisconsin 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  the  proposed 
improvements  of  STH  23  between  CTH 
K  east  of  Fond  du  Lac  in  Fond  du  Lac 
County  and  CTH  P  west  of  Plymouth  in 
Sheboygan  County,  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Johnny  M  Gerbitz,  Field  Operations 
Engineer,  Federal  Highway 
Administration,  567  D'Onofrio  Drive, 
Madison,  Wisconsin  53719-2814; 
telephone:  (608)  829-7511.  You  may 
also  contact  Mr.  Eugene  Johnson, 
Director,  Bureau  of  Equity  & 
Environmental  Services,  Wisconsin 
Department  of  Transportation,  P.O.  Box 
7965,  Madison,  Wisconsin  53707-7965; 
telephone:  number  608-267-9527. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  Federal  Register's  home  page 
at:  http://www.archives.gov/and  the 


Government  Printing  Office's  database 
at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Background 

The  FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  to 
construct  a  four-lane  facility  on  STH  23. 
Tlie  project  begins  at  CTH  K  east  of 
Fond  du  Lac  in  Fond  du  Lac  County  and 
extends  approximately  19  miles  to  CTH 
P  west  of  Plymouth  in  Sheboygan 
County,  Wisconsin. 

The  anticipated  format  for  the  EIS 
will  be  Screening  Worksheets  rather 
than  the  typical  narrative  form.  The 
Wisconsin  Department  of 
Transportation  has  developed  a  series  of. 
Environmental  Screening  Worksheets 
which  are  divided  into  Basic  Sheets  and 
Factor  Sheets.  The  Screening 
Worksheets  provide  a  flexible  means  of 
addressing  the  requirements  for  an 
Environmental  Document. 

The  improvements  to  this  highway 
are  considered  necessary  to  decrease  the 
potential  for  crashes,  lower  congestion, 
and  complete  the  constrution  of  a  multi- 
lane  highway  facility  between  the  Fond 
du  Lac  and  Sheboygjui  urban  areas. 

Planning,  environmental,  and 
engineering  studies  are  tmderway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  need,  location,  and 
environmental  impacts  of  alternatives 
within  the  study  area.  These  alternatives 
include  (1)  No  Bui7d— this  alternative 
assumes  the  continued  use  of  existing 
facility  with  the  maintenance  necessary 
to  ensure  its  continued  use;  (2)  Upgrade 
the  Existing  Facihties — this  alternative 
would  improve  the  safety  and  traffic 
handling  capabilities  of  the  existing 
route;  (3)  Construction  of  Added  Lanes 
on  Existing  or  New  Alignment — This 
alternative  would  involve  one  or  more 
proposals  for  construction  of  two  new 
lanes  adjacent  to  the  existing  highway 
or  another  local  roadway,  constructing 
four  lanes  on  new  locations,  or  a 
combination  of  add  lanes  and  a  new 
location.  All  alternatives  will  examine 
improvements  to  bicycle  and  pedestrian 
facilities. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  will  be  held  in  the 
project  corridor  throughout  the  data 
gathering  and  development  of 
alternatives.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
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meetiiigs  and  hearing.  The  Draft  EIS  wiH 
be  available  for  public  and  agency 
review  and  comment  prior  to  the 
hearing.  As  part  of  the  scoping  process, 
coordination  activities  have  begun.  A 
Corridor  Preservation  Study  is 
underway  and  will  be  a  large 
contributor  to  the  EIS  study  and  the 
alternate  development.  Coordination 
with  public  officials  and  local  residents 
will  continue  with  focus  groups,  set  up 
to  help  determine  the  alternatives  to  be 
evaluated.  Scoping  meetings  will 
continue  to  be  held  on  an  individual  or 
group  meeting  basis.  Agency 
coordination  will  be  accomplished 
during  these  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  substantive  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  the  Wisconsin 
Department  of  Transportation  at  the 
addresses  provided  in  the  caption  FOR 
FURTHER  MFORMATKm  CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Plamiing  ~ 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Anlboritjr:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  November  17,  2003. 
Johnny  M  G«ii>itz, 

Field  Operations  Engineer.  Federal  Highway 
AdministraUon,  Madison,  Wisconsin. 

(FRDoc.  03-29215  Filed  11-21-03;  8:45  am] 
I  COM  4t10-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  RallrcMd  Administration 

Sirfaty  Advteory  200»-03 

AQENCY:  Federal  RaiLroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  safety  advisory. 


FRA  is  issuing  Safety 
Advisory  2003-03,  which  provides 
additional  information  on  the  potential 
catastrophic  failure  of  100-ton  truck 
bolsters  manufactured  by  National 
Castings  of  Mexico's  (NCM)  Sahagun, 
Mexico  facility  with  Association  of 
America  Railroads  (AAR)  Identification 
Numbers  B-2410  and  B-2409  and 
National  Patterns  52122  and  52202, 
respectively,  used  in  263.000  poimd  and 
286.000  pound  ^ss  rail  load  freight 
cars.  These  two  bolster  patterns  were 
manufactured  by  NCM  from  1995 
through  1998  and  were  installed  on 


29,186  I  .S.  freight  cars  of  various  type 
construe  tion.  Additionally,  an  overview 
of  the  ra  ilroad  industry's  AAR  Safety 
Action  I  Ian  for  appropriate  handling 
and  dis]  osition  of  these  cars  is 
contain*  d  in  this  advisory. 
FOR  FUR  "HER  INFORMATION  CONTACT: 
Ronald  Newman,  Staff  Director,  Motive 
Power  a  id  Equipment  Division  (RRS- 
14),  FRH  Office  of  Safety  Assurance  and 
Compliance,  1120  Vermont  Avenue, 
NW.,  W»shington,  DC  20590,  telephone: 
(202)  4^-6241  of  Thomas  Herrmann, 
Staff  Attorney,  FRA  Office  of  Chief 
Counsel!  1120  Vermont  Avenue,  NW., 
Washington,  DC  20590,  telephone:  (202) 
493-602  6. 

SUPPt£M  ENTARY  INFORMATION:  On 

Decemb  >r  30,  2002,  FRA  issued  Safety 
Advisor  r  2002-03  which  identified  a 
problem  with  National  Castings  of 
Mexico  NCM)  bolsters  bearing  AAR 
identific  ation  #B-2410,  and  National 
Pattern  1 12122  used  in  263,000  and 
286,000  pound  gross  rail  load  fi^ight 
cars.  In  Chat  advisory,  FRA  referenced 
AAR  M^ntenance  Advisory  MA-81  and 
AAR  Eafly  Warning  Letters  EW-5191, 
EW-Sigp-Sl,  and  EW-5191-S2  that 
indicated  there  were  as  many  as  15,000 
freight  cBTS  in  revenue  service,  which 
may  be  equipped  with  the  NCM 
bolstersJ  Since  publication  of  FRA 
Safety  Atdvisory  2002-03,  FRA  has  been 
made  a^are  of  another  series  of  bolsters, 
AAR  Identification  #  B-2409  and 
National  Pattern  52202,  which  pose  a 
similar  fotential  safety  hazard.  The 
NCM  bnsters  with  pattern  52202  have 
been  renrenced  in  AAR  Early  Warning 
Letters  BW-5194,  EW-5195,  EW-5196, 
and  EW4-5197.  The  total  estimated 
population  of  defective  truck  bolsters 
from  bofh  NCM  patterns  is  58,373 
bolsters.  This  large  number  of  truck 
bolsters  represents  a  fleet  of  roughly 
29,186  f  eight  cars,  which  may  be 
equippe  i  with  the  defective  NCM 
bolsters,  Extensive  fatigue  testing  of 
both  typ  es  of  bolsters  (both  patterns 
52122  ai  td  52202)  at  the  AAR 
Transpa  rtation  Test  Center  in  Pueblo, 
CO  and  wo  other  laboratories 
confirmi  id  a  tendency  of  these  bolsters 
to  devel  )p  internal  cracking  (design 
flaw)  wlich  can  lead  to  sudden  and 
catastrophic  failure.  The  fatigue  testing 
indicatoi  that  the  action  plan,  as 
outlinea  by  the  AAR  and  contained 
herein,  would  be  an  appropriate 
industry  response  for  dealing  with  these 
defective  bolsters. 

During  the  week  of  March  10,  2003, 
the  AAR  tendered  its  Industry  Safety 
Action  Plan  (the  Plan),  to  FRA  for  the 
handling  of  potentially  defective  NCM 
bolstersiln  this  plan,  a  unique  risk 
analysis  was  developed  by  the  AAR  to 


prioritize  the  removal  of  the  bolsters 
(from  tank  cars  and  other  high  risk 
commodity  shipments)  without  causing 
industry  op«Bting  impacts  due  to 
imavailable  and/or  extremely  delayed 
equipment  for  loading.  AAR's  risk 
assessment  was  built  upon  hazardous 
material  commodity  classifications, 
mileage  (utilization)  factors,  loading/ 
impact  factors,  to  arrive  at  a  composite 
risk  rating.  AAR  also  considered  the 
original  equipment  manufacturer 
(OEM),  supply/demand  and  existing 
inventory  of  replacement  bolsters  when 
determining  the  degree  of  risk  to  be 
assigned  to  each  car  type  identified  as 
having  been  equipped  with  the 
defective  bolsters. 

The  Plan  approved  and  implemented 
by  AAR's  Technical  Services  Working 
Committee  (TSWC)  provided  the 
following  proactive  safety  measures: 

1.  Tank  car  owners  must  complete 
20%  of  their  HA2^MAT  cars  (complete 
bolster  replacements)  no  later  than  May 
31,  2003,  and  a  minimum  of  20%  per 
month,  thereafter,  v«th  100% 
replacement  no  later  than  September  30, 
2003  (Group  I,  HAZMAT  cars). 

2.  Mill  gondola  and  coal  cars  (subject 
to  vertical  loading  impacts)  must  have 
bolsters  either  replaced  or  requalified 
(via  radiographic  inspection)  no  later 
than  December  31,  2003  (Group  II  cars). 

3.  All  other  cars  must  either  nave 
bolsters  replaced  or  requalified  (via 
radiographic  inspection)  no  later  than 
April  1,  2004  (Group  in  and  Category  m, 
Tank  cars,  non-HAZMAT  service). 

FRA  recognizes  that  some  of  the  dates 
in  the  AAR  industry  action  plan  Jiave 
not  been  met  for  a  variety  of  reasons, 
primarily  the  result  of  not  having  a 
sufficient  quantity  of  replacement 
bolsters.  AAR,  the  railroads  and  car 
owners  have  taken  additional  measures 
to  ensure  safety  based  on  AAR's  waiver 
review,  cars  held  out  of  service  and 
special  inspection  procedures.  Since 
initiation  of  the  Industry  Safety  Action 
Plan,  there  have  been  no  reported  in- 
service  bolster  Mlures. 

It  should  be  noted  that  FRA 
Hazardous  Materials  Regulations 
(HMR),  contained  in  49  CFR  parts  171- 
180,  set  forth  the  requirements  for  the 
safe  transportation  of  hazardous 
materials  in  commerce  by  railcar, 
aircraft,  vessel,  and  motor  vehicle.  The 
HMR  prescribe  requirements  for 
classification,  packaging,  hazard 
communication,  shipping  papers, 
incident  reporting,  handling,  loading, 
unloading,  segregation,  and  movement 
of  hazardous  materials.  FRA 
understands  that  there  may  be  as  many 
as  3,300  tank  cars  originally  equipped 
with  either  the  NCM  bolsters  in 
pattem(s)  52122  or  52202,  «ome  of 


which  may  be  in  assigned  hazardoiis 
materials  shipments. 

Recommended  Action:  In  recognition 
of  the  need  to  assure  safety,  FRA 
recommends  that  raiboads, 
manufactiirers,  and  car  owners  make 
every  attempt  to  adhere  to  the  Industry 
Safety  Action  Plan  developed  by  AAR 
and  expedite  wherever  possible  the 
handling  of  potentially  defective  NCM 
bolsters.  FRA  realizes  that  the  industry 
has  been  delayed  to  some  extent  in 
meeting  the  time  schedules  detailed  in 
the  Safety  Action  Plan  due  to  the  short 
supply  of  replacement  bolsters  and  the 
desire  to  minimize  operating  impacts. 
With  this  in  mind,  FRA  expects  owners 
of  hazardous  materials  tank  cars 
equipped  with  these  defective  bolsters 
to  have  the  cars  shopped  once  the  cars 
become  empty  and  NOT  RELOAD  imtil 
defective  bolsters  have  been  removed 
and  once  defective  bolsters  have  been 
removed  to  so  notify  the  AAR. 

Failure  of  the  rail  industry  to 
voluntarily  take  action  consistent  with 
the  AAR  Industry  Safety  Action  Plan 
may  resiilt  in  FRA  pursuing  other 
corrective  measures  to  enforce  public 
safety  under  its  rail  safety  authority. 
FRA  may  modify  this  Safety  Advisory 
2003-03,  issue  additional  safety 
advisories,  or  take  other  appropriate 
action  necessary  to  ensure  the  highest 
level  of  safety  on  the  nation's  railroads. 

Issued  in  Washington,  DC,  on  November 
18,  2003. 

George  A.  Gavalla, 

Associate  Administrator  for  Safety. 

[FR  Doc.  03-29338  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-the-Road  Bus  Accessibility 
Program  Grants 

AGENCY:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice  of  availability  of  fiscal 

year  2004  funds;  solicitation  of  grant 

applications. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  Federal  Transit 
Administration  (FTA)  annoimces  the 
availability  of  funds  in  fiscal  year  (FY) 
2004  for  the  Over-the-Road  Bus  (OTRB) 
Accessibility  Program,  authorized  by 
Section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  The  OTRB  Accessibility  Program 
makes  funds  available  to  private 
operators  of  over-the-road  buses  to 
finance  the  incremental  capital  and 
training  costs  of  complying  with  DOT's 


Federal  Regigter/Vol.  68.  No.  226 /Monday,  November  24,  2003 /Notices 


65983 


over-the-road  bus  accessibility  final 
rule,  published  in  a  Federal  Regiater 
notice  on  September  24, 1998.  The 
OTRB  Accessibility  Program  callis  for 
national  soUcitation  of  applications, 
with  grantees  to  be  selected  on  a 
competitive  basis.  Federal  transit  funds 
are  available  to  intercity  fixed-route 
providers  and  other  OTRB  providers  at 
up  to  90  percent  of  the  project  cost. 

FTA  expects  that  in  FY  2004,  $5.25 
million  will  be  appropriated  for 
intercity  fixed-route  service  providers 
and  $1.7  million  will  be  appropriated 
for  other  over-the-road  bus  service 
providers.  As  of  the  date  of  this 
announcement,  TEA-21  has  been 
extended  through  February  29,  2004, 
and  the  FY  2004  funding  for  FTA 
programs  has  not  yet  been  appropriated 
by  Congress.  This  annoimcement 
describes  application  procedures  for  the 
OTRB  Accessibility  Program  and  the 
procedures  FTA  will  use  to  determine 
which  projects  it  will  fund  when  the 
status  of  FY  2004  funding  is  resolved. 

This  announcement  is  available  on 
the  Internet  on  the  FTA  website  at: 
http://www.fta.dot.gov.FTA  will 
announce  final  selections  on  the  website 
and  in  the  Federal  Register.  A  synopsis 
of  this  announcement  will  be  posted  in 
the  FIND  module  of  the  government- 
wide  electronic  grants  website  at 
http://www.grants.gov. 

DATES:  Complete  applications  for  OTRB 
Accessibility  Program  grants  must  be 
submitted  to  the  appropriate  FTA 
regional  office  (see  Appendix  A)  by  the 
close  of  business  February  2,  2004. 

The  appropriate  FTA  regional  office  is 
that  office  which  serves  the  state  in 
which  an  applicant's  headquarters  office 
is  located.  FTA  will  announce  grant 
selections  in  summer  2004,  or  when  FY 
2004  funds  are  fully  available. 

FOR  FURTHER  INFORMATION:  Contact  the 
appropriate  FTA  Regional 
Administrator  (Appendix  B)  for 
application-specific  information  and 
issues.  For  general  pro^^im  information, 
contact  Blenda  Younger,  Office  of 
Program  Management,  (202)  366-2053, 
e-mail:  blenda.younger@fta.dot.gov.  A 
TDD  is  available  at  1-800-877-8339 
(TDD/FIRS). 

SUPPLEMENTARY  INFORMATION:       . 

Table  of  Contents 

I.  General  Program  Information 
n.  Guidelines  for  Preparing  Grant 

Applications 
in.  Grant  Application  Review  Process 
Appendix  A    OTRB  Accessibility  Program 

Application 
Appendix  B    FTA  Regional  OfBces 


L  General  Program  InSaniiation 

A.  Authority 

The  program  is  authorized  under 
Section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  Although  FY  2004  funds  have  not 
yet  been  appropriated  as  of  the  date  of 
this  notice,  FTA  is  issuing  the 
solicitation  notice  now  to  get  the 
application  cycle  started. 

B.  Background 

Over-the-road  buses  are  used  in 
intercity  fixed-route  service  as  well  as 
other  services,  such  as  commuter, 
charter,  and  tour  bus  services.  These 
services  are  an  important  element  of  the 
U.S.  transportation  system.  TEA-21 
authorized  FTA's  Over-the-road  Bus 
Accessibility  Program  to  assist  over-the- 
road  bus  operators  in  complying  with 
the  Department's  Over-the-road  Bus 
Accessibility  rule,  "Transportation  for 
Individuals  with  Disabilities"  (49  CFR 
part  37)  published  in  a  Federal  Register 
notice  on  September  24, 1998. 

Summary  of  DOT's  Over-the-Road  Bus 
Accessibihty  Rule 

Deadlines  for  Acquiring  Accessible 
Vehicles.  Under  the  over-the-road  bus 
accessibility  rule,  all  new  buses 
obtained  by  large  (Class  I  carriers,  i.e., 
those  with  gross  annual  operating 
revenues  of  $5.3  milUon  or  more),  fixed- 
route  carriers  after  October  30,  2000 
must  be  accessible,  with  wheelchair  lifts 
and  tie-downs  that  allow  passengers  to 
ride  in  their  own  wheelchairs.  The  rule 
requires  50  percent  of  the  fixed-route 
carriers'  fleets  to  be  accessible  by  2006, 
and  100  percent  of  the  vehicles  in  their 
fleets  to  be  accessible  by  2012.  The 
buses  acquired  by  small  (gross  operating 
revenues  of  less  than  $5.3  million 
annually)  fixed-route  providers  after 
October  29,  2001  also  are  required  to  be 
lift-equipped,  although  they  do  not  have 
a  deadline  for  total  fleet  accessibility. 
Small  providers  also  can  provide 
equivalent  service  in  lieu  of  obtaining 
accessible  buses.  Starting  in  2001, 
charter  and  tour  companies  have  to 
provide  service  in  an  accessible  bus  on 
48  hours'  advance  notice.  Fixed-route 
companies  must  also  provide  this  kind 
of  service  on  em  interim  basis  until  their 
fleets  are  completely  accessible. 

Deadlines  for  Delivering  Accessible  ' 
Service.  The  rules  for  delivering 
accessible  motorcoach  service  went  into 
effect  October  29,  2001  for  lai;ge  fixed- 
route,  charter,  tour  and  other  demand- 
responsive  motorcoach  companies.  The 
rules  went  into  effect  for  small  operators 
on  October  28,  2002.  After  these  dates, 
companies  must  provide  service  in  an 
accessible  coach  to  a  passenger  who 
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requests  it  and  gives  48  hoiirs'  advance 
notice.  Small  companies  may  provide 
equivalent  service,  instead  of  acquiring 
accessible  coaches.  This  equivalent 
service  may  be  provided  in  an  alternate 
vehicle  (e.g.,  a  van),  provided  that  the 
service  allows  passengers  to  travel  in 
their  own  wheelchairs. 

Specifications  describing  the  design 
features  that  an  over-the-road  bus  must 
have  to  be  readily  accessible  to  and 
usable  by  persons  who  use  wheelchairs 
or  other  mobility  aids  required  by  the 
"Americans  with  Disabilities  Act 
Accessibility  Guidelines  for 
Transportation  Vehicles:  Over-the-Road 
Buses"  rule  (36  CFR  part  1192)  were 
published  in  another  Federal  Register 
notice  on  September  28, 1998. 

C.  Scope 

Improving  mobility  and  shaping 
America's  future  by  ensuring  that  the 
transportation  system  is  accessible, 
integrated,  and  efficient,  and  offers 
flexibility  of  choices  is  a  key  strategic 
goal  of  the  Department  of 
Transportation.  Over-the-road  Bus 
Accessibility  projects  will  improve 
mobility  for  individuals  with 
disabilities  by  providing  financial 
assistance  to  help  make  vehicles 
accessible  and  provide  training  to 
ensure  that  drivers  and  others 
understand  how  to  use  accessibility 
features  as  well  as  how  to  treat  patrons 
with  disabilities. 

D.  Eligible  Applicants 

Grants  will  be  made  directly  to 
operators  of  over-the-road  buses. 
Intercity,  fixed-route  over-the-road  bus 
service  providers  may  apply  for  the 
$5.25  million  that  FTA  expects  will  be 
available  to  intercity  fixed-route 
providers  in  FY  2004.  Other  over-the- 
road  bus  service  providers,  including 
operators  of  local  fixed-route  service, 
commuter  service,  and  charter  or  tour 
service  may  apply  for  the  $1.7  million 
expected  to  be  available  in  FY  2004  for 
these  providers.  OTRB  operators  who 
provide  intercity,  fixed-route  service 
and  another  type  of  service,  such  as 
commuter,  charter  or  tour,  may  apply 
for  both  categories  of  funds  with  a  single 
application.  Private  for-profit  operators 
of  over-the-road  buses  are  eligible  to  be 
direct  applicants  for  this  program.  This 
is  a  departiire  bom  most  other  FTA 
programs  for  which  the  direct  applicant 
must  be  a  state  or  local  public  body. 

E.  Vehich  and  Service  Definitions 

An  "over-the-road  bus"  is  a  bus 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 


Interdity,  fixed-route  over-the-road 
bus  service  is  regularly  scheduled  bus 
service  for  the  general  public,  using  an 
over-the-road  bus  that:  operates  with 
limited jBtops  over  fixed  routes 
connecfling  two  or  more  urban  areas  not 
in  close  proximity  or  connecting  one  or 
more  niral  communities  with  an  urban 
area  nol  in  close  proximity;  has  the 
capacity  for  transporting  baggage  carried 
by  passi  ingers;  and  makes  meaningful 
conned  ions  with  scheduled  intercity 
bus  sen  ice  to  more  distant  points. 

Othei  over-the-road  bus  service  means 
any  othi  sr  transportation  using  over-the- 
road  bu  >es,  including  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  I  ervice  (including  toxu  or 
excursi(  m  service  that  includes  features 
in  addition  to  bus  transportation  such  as 
meals,  lodging,  admission  to  points  of 
interest  or  special  attractions).  While 
some  cc  nunuter  service  may  also  serve 
the  nee<  s  of  some  intercity  fixed-route 
passeng  ers,  the  statute  includes 
commu  er  service  in  the  definition  of 
"other"  service.  Commuter  service 
provide  rs  should  apply  for  these  funds, 
even  th(  »ugh  the  services  designed  to 
meet  thi  s  needs  of  commuter^  may  also 
provide  service  to  intercity  fixed-route 
passeng  srs  on  an  incidental  basis.  If  a 
service  irovider  can  document  that 
more  th  m  50  percent  of  its  passengers 
are  usin  g  the  service  as  intercity  fixed- 
route  S€  :vice,  the  provider  may  apply 
for  the  J  imds  designated  for  intercity 
fixed-ro  ate  operators. 

F.  Eligii  le  Projects 

Proje*  ;ts  to  finance  the  incremental 
capital  1  ind  training  costs  of  complying 
with  DC  IT'S  over-the-road  bus 
accessil  ility  rule  (49  CFR  part  37)  are 
eligible  for  funding.  Incremental  capital 
costs  el  gible  for  funding  include  adding 
lifts,  tie  downs,  moveable  seats,  doors 
and  all  abor  costs  associated  with  work 
on  the  \|ehicle  needed  to  make  vehicles 
accessiljle.  Retrofitting  vehicles  with 
such  accessibility  components  is  also  an 
eligible  expense.  Please  see  Buy 
AmericA  section  for  further 
determmation  of  eligibility. 

FTA  |iay 'award  funds  for  costs 
already  incurred  by  the  applicants.  Any 
new  wheelchair  accessible  vehicles 
delivered  since  June  8, 1998,  the  date 
that  thaTransportation  Equity  Act  for 
the  21s^  Century  was  effective,  are 
eligible  ifor  funding  under  the  program. 
Vehicles  of  any  age  that  have  been 
retrofitted  with  lifts  and  other 
accessibility  components  since  June  8, 
1998  are  also  eligible  for  funding. 

-Eligible  training  costs  are  those 
require!  by  the  final  accessibility  rule  as 
describ  sd  in  49  CFR  37.209.  These 
activiti«  s  include  training  in  proper 


operation  and  maintenance  of 
accessibility  featiu^s  and  equipment, 
boarding  assistance,  seciu-ement  of 
mobility  aids,  sensitive  and  appropriate 
interaction  with  passengers  with 
disabilities,  and  handling  and  storage  of 
mobility  devices.  The  costs  associated 
with  developing  training  materials  or 
providing  training  for  local  providers  of 
over-the-road  bus  services  for  these 
purposes  are  eligible  expenses. 

FTA  will  not  fund  the  incremental 
costs  of  acquiring  used  wheelchair 
accessible  OTRBs,  as  it  may  be 
impossible  to  verify  whether  or  not  FTA 
funds  were  already  used  to  make  the 
vehicles  accessible.  Also,  it  would  be 
difficult  to  place  a  value  on  the 
accessibility  features  based  upon  the 
depreciated  value  of  the  vehicle.  FTA 
wishes  to  increase  the  number  of 
wheelchair  accessible  over-the-road 
buses  available  to  persons  with 
disabilities  throughout  the  country,  and 
the  purchase  of  used  accessible 
vehicles,  whether  or  not  they  were 
previously  funded  by  FTA,  does  not 
further  this  objective. 

FTA  has  sponsored  the  development 
of  accessibility  training  materials  for 
public  transit  operators.  FTA-funded 
Project  Action  is  a  national  technical 
assistance  program  to  promote 
cooperation  between  the  disability 
community  and  the  transportation 
industry.  Project  Action  provides 
training,  resources  and  technical 
assistance  to  thousands  of  disability 
organizations,  consiuners  with 
disabilities,  and  transportation 
operators.  It  maintains  a  resource  center 
with  the  most  up-to-date  information  on 
transportation  accessibility.  Project 
Action  may  be  contacted  at:  Project 
Action,  700  Thirteenth  Street  NW., 
Suite  200,  Washington,  DC  20590, 
Phone:  1-800-659-6428,  Internet 
address:  http://www.projectaction.org/. 

G.  Grant  Criteria 

FTA  will  award  grants  based  on: 

1.  The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

2.  The  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabilities; 

3.  The  extent  to  which  the  over-the- 
road  bus  operator  acquires  equipment 
required  by  DOT's  over-the-road  bus 
accessibility  rule  prior  to  the  required 
timeframe  in  the  rule; 

4.  The  extent  to  which  financing  the 
costs  of  complying  with  DOT's  rule 
presents  a  financial  hardship  for  the 
applicant;  and 
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5.  The  impact  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  ruial 
areas  and  for  low-income  individuals. 
These  are  the  statutory  criteria  upon 
which  funding  decisions  will  be  made. 
In  addition  to  these  criteria,  FTA  may 
also  consider  other  factors,  such  as  the 
size  of  the  applicant's  fleet  and  the  level 
of  FTA  funding  that  may  already  have 
been  awarded  to  applicants  in  prior 
years. 
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H.  Gmnt  Requirements 

Applicants  selected  for  funding  must 
include  documentation  necessary  to 
meet  the  requirements  of  FTA's 
Nonurbanized  Area  Formula  program 
(Section  5311  under  Title  49.  United 
States  Code).  Technical  assistance 
regarding  these  reqiiirements  is 
available  from  each  FTA  regional  ofBce. 
The  regional  offices  will  contact  those 
applicants  selected  for  funding 
regarding  procedures  for  making  the 
required  certifications  and  assurances  to 
FTA  before  rarants  are  made. 

Those  applicants  selected  for  funding 
will  be  required  to  comply  with  all  of 
the  Federal  requirements  applicable  to 
the  OTRB  Accessibility  Pn^am, 
provided  in  the  comprehensive 
compilation  below.  Federal 
requirements  apply  to  the  incremental 
cost  of  adding  wheelchair  accessibility 
features  to  new  vehicles  or  when 
retrofitting  existing  vehicles,  not  to  the 
entire  vehicle.  All  applicants  are 
advised  to  read  the  entire  list  of 
requirements  to  be  confident  of  their 
responsibilities  and  commitments  for 
compliance. 

The  authority  for  these  requirements 
are  provided  by  the  Transportation 
Equity  Act  for  the  21st  Century,  Pub.  L. 
105-178,  Jime  9, 1998,  as  amended  by 
the  TEA-21  Restoration  Act  105-206, 
112  Stat.  685,  July  22,  1998,  49  U.S.C. 
chapter  53,  Title  23,  United  States  Code, 
DOT  and  FTA  regulations  at  49  CFR, 
and  FTA  Circulars. 

1.  Buy  America 

In  the  OTRB  Accessibility  program. 
FTA's  Buy  America  regulations,  49  CFR 
Part  661,  apply  to  the  incremental 
capital  cost  of  making  vehicles 
accessible.  Those  regulations  do  not 
apply  to  associated  labor  costs.  The 
following  discussion  relates  to  the 
contract  between  the  grantee  and  the      * 
prime  contractor. 

The  "General  Requirements"  found  at 
49  CFR  661.5  apply  to  that  portion  of 
the  accessibility  system  being  funded. 
That  section  requires  that  all  of  the 
manufacturing  processes  for  the  product 


take  place  in  the  United  States  and  that 
all  components  of  the  product  be  made 
in  the  United  States.  A  component  is 
considered  domestic  if  it  is 
manufactured  in  the  U.S.A.,  regardless 
of  the  origin  of  its  subcomponents.  The 
lift,  the  moveable  seats,  and  the 
securement  devices  will  all  be 
considered  components  for  purposes  of 
this  program;  accordingly,  as 
components,  each  must  be 
manufactured  in  the  United  States. 
Should  a  recipient  choose  to  request 
funding  for  only  a  specific  component, 
such  as  the  lift  or  the  securement 
device,  then  the  Buy  America 
requirements  would  apply  only  to  that 
item  funded  by  FTA. 

Three  exceptions  to  the  general 
requirements  can  be  foimd  at  49  CFR 
661.7:  first,  a  waiver  may  be  requested 
when  the  application  of  the  regulation 
is  not  in  the  public  interest;  second,  a 
waiver  may  be  requested  if  the  materials 
and  products  being  procured  are  not 
produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality; 
and  third,  a  price  differential  waiver 
may  be  requested  where  the  results  of 
competitive  procurement  show  that 
there  is  a  25  percent  price  difference 
between  the  domestic  and  foreign 
products.  FTA  approval  of  a  waiver 
must  be  received  by  the  recipient  of 
FTA  funds  prior  to  the  execution  of 
contract. 

It  should  also  be  noted  that  FTA  has 
issued  a  general  public  interest  waiver 
for  all  purchases  under  the  Federal 
"small  purchase"  threshold,  which  is 
currently  $100,000.  This  waiver  can  be 
found  in  49  CFR  661.7,  Appendix  A(e). 
In  Section  3038(b)  of  TEA-21,  Congress 
authorized  FTA  financing  of  the 
incremental  capital  costs  of  compliance 
with  DOT'S  OTRB  accessibility  rule. 
Consistent  with  this  provision,  the  small 
purchase  waiver  applies  only  to  the 
incremental  cost  of  the'  accessibility 
features  FTA  is  funding.  Where  more 
than  one  bus  is  purchased,  the  grantee 
must  consider  the  incremental  cost 
increase  for  the  entire  procurement 
when  determining  if  the  small  purchase 
waiver  appUes.  For  example,  if  $30,000 
is  the  incremental  cost  for  the 
accessibility  features  eligible  imder  this 
program  per  bus  (reg^tlless  of  the 
Federal  share  contribution),  then  a 
pnxnu^ment  of  three  buses  with  a  total 
such  cost  of  $90,000,  would  qualify  for 
the  small  purchase  waiver.  No  special 
application  to  FTA  would  be  required. 

The  grantee  must  obtain  a 
certification  from  the  bus  manufecturer 
that  all  items  included  in  the 
incremental  cost  for  which  the  applicant 


is  appl3dng  for  funds  meet  Buy  America 
requirements. 

The  Buy  America  regulations  can  be 
found  athttp://www.fUi. dot.gov/library/ 
legal/buyamer/ . 

2.  Labor  Protection 

Before  FTA  may  award  a  grant  for 
capital  assistance,  49  U.S.C.  5333(b) 
requires  that  fair  and  equitable 
arrangements  must  be  made  to  protect 
the  interests  of  transit  employees 
affected  by  FTA  assistance.  Those 
arrangements  must  be  certified  by  the 
Secretary  of  Labor  as  meeting  the 
requirements  of  the  statute.  When  a  • 
labor  organization  represents  a  group  of 
affected  employees  in  the  service  area  of 
an  FTA  project,  the  employee  protective 
arrangement  is  usually  the  product  of 
negotiations  or  discussions  with  the 
union.  The  grant  applicant  can  facilitate 
Department  of  Labor  (DOL)  certification 
by  identifying  in  the  application  any 
previously  certified  protective 
arrangements  that  have  been  applied  to 
similar  projects  undertaken  by  me  grant 
applicant,  if  any.  Receiving  funds  under 
the  OTRB  Accessibility  program, 
however,  will  not  require  the  grantee's 
employees  to  be  represented  by 
organized  labor.  Nothing  in  the  labor 
protection  provisions  in  49  U.S.C 
5333(b)  requires  a  motorcoach  operator 
to  become  a  union  carrier  or  encourages 
imion  organizing  in  any  maimer.  Upon 
receipt  of  a  grant  application  requiring 
employee  protective  arrangements.  FTA 
will  transmit  the  application  to  EXDL 
and  request  certification  of  the 
employee  protective  arrangements.  In 
accordance  with  DOL  guidelines.  DOL 
notifies  the  relevant  unions  in  the  area 
of  the  project  that  a  grant  for  assistance 
is  pending  and  affords  the  grant 
applicant  and  imion  the  opportunity  to 
agree  to  an  arrangement  establishing  the 
terms  and  conditions  of  the  employee 
protections.  If  necessary,  DOL  furnishes 
technical  and  mediation  assistance  to 
the  parties  during  their  negotiations. 
The  Secretary  of  Labor  may  determine 
the  protections  to  be  certified  if  the 
parties  do  not  reach  an  agreement  after 
good  faith  bargaining  and  mediation 
efforts  have  been  exhausted.  EKDL  will 
also  set  the  protective  conditions  when 
affected  employees  in  the  service  area 
are  not  represented  by  a  imion.  When 
DOL  determines  that  employee 
protective  arrangements  comply  with 
labor  protection  requirements,  DOL  will 
provide  a  certification  to  FTA.  The  grant 
agreement  between  FTA  and  the  grant 
applicant  incorporates  by  reference  the 
employee  protective  arrangements 
certified  by  DOL. 

Applicants  must  identify  any  labor 
organizations  that  may  represent  their 
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employees  and  all  labor  organizations 
that  represent  the  employees  of  any 
other  transit  providers  in  the  service 
area  of  the  project. 

For  each  local  of  a  nationally 
affiliated  union,  the  applicant  must 
provide  the  name  of  the  national 
organization  and  the  number  or  other 
designation  of  the  local  union.  (For 
example.  Amalgamated  Transit  Union 
local  1258)  Since  DOL  makes  its  referral 
to  the  national  union's  headquarters, 
there  is  no  need  to  provide  a  me^s  of 
contacting  the  local  organization. 

However,  for  each  independent  labor 
organization  [i.e.,  a  union  th^t  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  fax  numbers). 

Where  a  labor  organization  represents 
transit  employees  in  the  service  area  of 
the  project,  DOL  must  refer  the  _ 
proposed  protective  arrangements  to 
each  imion  and  to  each  recipient.  For 
this  reason,  please  provide  DOL  with  a 
contact  person,  address,  telephone 
number  and  fax  niunber  for  your 
company,  and  associated  union 
information. 

DOL  issued  a  Federal  Register  notice 
addressing  the  new  TEA-21  programs, 
including  the  OTRB  Accessibility 
Program,  "Amendment  to  Section 
5333(b)  Guidelines  to  Carry  Out  New 
Programs  Authorized  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)";  Final  Rule,  dated 
July  28, 1999.  FTA  issued  a  "Dear 
Colleague"  letter,  dated  December  5, 
2000,  addressing  DOL  processing  of 
grant  applications.  Attached  to  the  letter 
is  an  application  checklist  which 
provides  information  that  DOL  must 
have  in  order  to  review  and  certify  FTA 
grant  applications.  This  letter  and 
attachment  can  be  found  at:  http:// 
www.fta.dot.gov/office/public/ 
c0019.html.  Questions  concerning 
protective  arrangements  and  related 
matters  pertaining  to  transit  employees 
should  be  addressed  to  the  Division  of 
Statutory  Programs,  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Room  N-5411,  Washington,  DC  20210; 
telephone  (202)  693-0126,  fax  (202) 
219-5338. 

'3.  Planning 

Applicants  are  encouraged  to  notify 
the  appropriate  state  departments  of 
transportation  and  metropolitan 
plaiming  orgsmizations  (MPO)  in  areas 
likely  to  be  served  by  equipment  made 
accessible  through  funds  made  available 
in  this  program.  Those  organizations,  in 
turn,  should  take  appropriate  steps  to 
inform  the  public,  and  individuals 
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fully  accessible  services  in 
,  of  operators'  intentions  to 
he  accessibility  of  their 
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in  the  plans  and  transportation 
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Standkrd  Assiuances 


requiring 

particul 

expand 

services 

projects 


also  is 
4 


The  A  iplicant  assures  that  it  will 
comply  vith  all  applicable  Federal 
statutes,  regulations,  executive  orders, 
FTA  cin  ulars,  and  other  Federal 
adminis  xative  requirements  in  carrying 
out  any  jroject  supported  by  the  FTA 
grant.  Tie  Applicant  acknowledges  that 
it  is  imcfer  a  continuing  obligation  to 
comply  with  the  terms  and  conditions 
of  the  givnt  agreement  issued  for  its 
project  Tirith  FTA.  The  Applicant 
underst^ds  that  Federal  laws, 
regulaticjns,  policies,  and  administrative 
practice!  ^^S^^  ^^  modified  from  time 
to  time  and  affect  the  implementation  of 
the  project.  The  Applicant  agrees  that 
the  most  recent  Federal  requirements 
will  apjMy  to  the  project,  unless  FTA 
issues  a  Jivritten  determination 
otherwij 

A.  Deharment,  Suspension,  and  Other 
Responaibility  Matters  for  Primary 
CovereavTransactions.  As  required  by 
U.S.  DOT  regulations  on  Government- 
wide  Debarment  and  Suspension 
(Nonprofcurement)  at  49  CFR  29.510: 

(1)  The  Applicant  (Primary 
Participant)  certifies,  to  the  best  of  its 
knowle(fce  and  belief,  that  it  and  its 
principals: 

(a)  Ara  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
exclude^  from  covered  transactions  by 
any  Fedi  sral  department  or  agency; 

(b)  Ha  /e  not,  within  a  three  (3)  year 
period  p  receding  this  certification,  been 
convictafd  of  or  ha4a  civil  judgment 
rendered  against  them  for  commission 
of  fraud  pr  a  criminal  offense  in 
connection  with  obtaining,  attempting 
to  obtain,  or  performing  a  public 
(Federal  state,  or  local)  transaction  or 
contract  under  a  public  transaction, 
violatioi .  of  Federal  or  state  antitrust 
statutes,  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  An  I  not  presently  indicted  for  or 
otherwis  e  criminally  or  civilly  charged 
by  a  gov  jmmental  entity  (Federal,  state, 
or  local)  with  commission  of  any  of  the 
offenses  listed  in  subparagraph  (l)(b)  of 
this  cert  fication;  and 

(d)  Ha  i^e  not  within  a  three-year 
period  p  receding  this  certification  had 
one  or  n  ore  public  transactions 


(Federal,  state,  or  local)  terminated  for 
cause  or  default. 

(2)  The  Applicant  also  certifies  that,  if 
it  later  becomes  aware  of  any 
information  contradicting  the 
statements  of  paragraph  (1)  above,  it 
will  promptly  provide  that  information 
to  FTA. 

(3)  If  the  Applicant  (Primary 
Participant)  is  imable  to  certify  to  all 
statements  in  paragraphs  (1)  and  (2) 
above,  it  shall  indicate  so  in  its 
signature  page  and  provide  a  written 
explanation  to  FTA. 

B.  Drug-Free  Workplace  Agreement. 
As  required  by  U.S.  DOT  regulations, 
"Drug-Free  Workplace  Requirements 
(Grants),"  49  CFR  part  29,  subpart  F,  as 
modified  by  41  U.S.C.  702,  the 
Applicant  agrees  that  it  will  provide  a 
drug-fi«e  workplace  by: 

(1)  Publishing  a  statement  notifjring 
its  employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  its  workplace 
and  specifying  the  actions  that  will  be 
taken  against  its  employees  for  violation 
of  that  prohibition; 

(2)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  its 
employees  about: 

(a)  The  dangers  of  drug  abuse  in  the 
workplace, 

(b)  Its  policy  of  maintaining  a  drug- 
free  workplace, 

(c)  Any  available  dirug  counseling, 
rehabilitation,  and  employee  assistance 
programs,  and 

(d)  The  penalties  that  may  be  imposed 
upon  its  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each 
of  its  employees  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
(1)  above; 

(4)  Notifying  each  of  its  employees- in 
the  statement  required  by  paragraph  (1) 
that,  as  a  condition  of  employment 
financed  with  Federal  assistance 
provided  by  the  grant,  the  employee 
will  be  required  to: 

(a)  Abide  by  the  terms  of  the 
statement,  and 

(b)  Notify  the  employer  (Applicant)  in 
writiiig  of  any  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in 
the  workplace  no  later  than  five  (5) 
calendar  days  after  that  conviction; 

(5)  Notifying  FTA  in  writing,  within 
ten  (10)  calendar  days,  after  receiving 
notice  required  by  paragraph  (4)(b) 
above  from  an  employee  or  otherwise 
receiving  actual  notice  of  that 
conviction.  The  Applicant,  as  employer 
of  any  convicted  employee,  must 
provide  notice,  including  position  title. 
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to  every  project  officer  or  other  designee 
on  whose  project  activity  the  convicted 
employee  was  working.  Notice  shall 
include  the  identification  number(s)  of 
each  affected  grant; 

(6)  Taking  one  of  the  following 
actions  within  thirty  (30)  calendar  days 
of  receiving  notice  under  paragraph 
(4)(b)  of  this  agreement  with  respect  to 
any  employee  who  is  so  convicted: 

(a)  Taking  appropriate  personnel 
action  against  that  employee,  up  to  and 
including  termination,  consistent  with 
the  requirements  of  the  Rehabilitation 
Act  of  1973,  as  amended,  or 

(b)  Requiring  that  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  piuposes  by  a 
Federal,  state,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency;  and 

(7)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (1),  (2),  (3),  (4).  (5),  and  (6) 
of  this  agreement.  The  Applicant  agrees 
to  maintain  a  list  identifying  its 
headquarters  location  and  each 
workplace  it  maintains  in  which  project 
activities  supported  by  FTA  are 
conducted,  and  make  that  list  readily 
accessible  to  FTA. 

C.  Intergovernmental  Review 
Assurance.  The  Applicant  assiures  that 
each  application  for  Federal  assistance 
submitted  to  FTA  has  been  or  will  be 
submitted,  as  required  by  each  state,  for 
intergovernmental  review  to  the 
appropriate  state  and  local  agencies. 
Specifically,  the  Applicant  assures  that 
it  has  fulfilled  or  will  fulfill  the 
obligations  imposed  on  FTA  by  U.S. 
DOT  regulations,  "Intergovernmental 
Review  of  Department  of  Transportation 
Programs  and  Activities,"  49  CFR  part 
17. 

D.  Nondiscrimination  Assurance.  As 
required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of 
race,  color,  creed,  national  origin,  sex, 
or  age,  and  prohibits  discrimination  in 
employment  or  business  opportimity). 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended,  42  U.S.C.  2000d,  and  U.S. 
DOT  regulations,  "Nondiscrimination  in 
Federally- Assisted  Programs  of  the 
Department  of  Transportation — 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act,"  49  CFR  part  21  at  21.7,  the 
Applicant  assures  that  it  will  comply 
with  all  reqiiirements  of  49  CFR  part  21; 
FTA  Circular  4702.1,  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person 
in  the  United  States,  on  the  basis  of 
race,  color,  national  origin,  creed,  sex, 


or  age  will  be  excluded  bova 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  (particularly  in  the  level  and 
quality  of  transportation  services  and 
transportation-related  benefits)  for 
which  the  Applicant  receives  Federal 
assistance  awarded  by  the  U.S.  DOT  or 
FTA  as  follows: 

(1)  The  Applicant  assures  that  each 
project  will  be  conducted,  property 
acquisitions  will  be  undertaken,  and 
project  facilities  will  be  operated  in 
accordance  with  all  applicable 
requirements  of  49  U.S.C.  5332  and  49 
CFR  part  21,  and  understands  that  this 
assurance  extends  to  its  entire  facility 
and  to  facilities  operated  in  connection 
with  the  project. 

(2)  The  Applicant  assures  that  it  will 
take  appropriate  action  to  ensure  that 
any  transferee  receiving  property 
financed  with  Federal  assistance 
derived  itom  FTA  will  comply  with  the 
applicable  requirements  of  49  U.S.C. 
5332  and  49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  will 
promptly  take  the  necessary  actions  to 
effectuate  this  assiuance,  including 
notifying  the  public  that  complaints  of 
discrimination  in  the  provision  of 
transportation-related  services  or 
benefits  may  be  filed  with  U.S.  DOT  or 
FTA.  Upon  request  by  U.S.  DOT  or  FTA, 
the  Applicant  assiues  that  it  will  submit 
the  required  information  pertaining  to 
its  compliance  with  these  requirements. 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of 
race,  color,  creed,  national  origin,  sex, 
or  age,  and  prohibits  discrimination  in 
employment  or  business  opportunity). 
Tide  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended,  42  U.S.C.  2000d,  and  U.S. 
DOT  regulations.  "Nondiscrimination  in 
Federally- Assisted  Programs  of  the 
Department  of  Transportation — 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act,"  49  CFR  part  21  at  21.7,  the 
Applicant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21; 
FTA  Circular  4702.1,  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person 
in  the  United  States,  on  the  basis  of 
race,  color,  national  origin,  creed,  sex, 
or  age  will  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  (particularly  in  the  level  and 
quality  of  transportation  services  and 
transportation-related  benefits)  for 
which  the  Applicant  receives  Federal 
assistance  awarded  by  the  U.ST  DOT  or 
FTA  as  follows: 


(1)  The  Applicant  assures  that  each 
project  will  be  conducted,  property 
acquisitions  will  be  undertaken,  and 
project  focilities  will  be  operated  in 
accordance  with  all  applicable 
requirements  of  49  U.S.C.  5332  and  49 
CFR  part  21,  and  imderstands  that  this 
assurance  extends  to  its  entire  facility 
and  to  facilities  operated  in  connection 
with  the  project. 

(2)  The  Applicant  assures  that  it  will 
take  appropriate  action  to  ensure  that 
any  transferee  receiving  property 
financed  with  Federal  assistance 
derived  from  FTA  will  comply  with  the 
applicable  requirements  of  49  U.S.C. 
5332  and  49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  wiU 
promptly  take  the  necessary  actions  to 
effectuate  this  assimmce,  including 
notifying  the  public  that  complaints  of 
discrimination  in  the  provision  of 
transportation-related  services  or 
benefits  may  be  filed  with  U.S.  DOT  or 
FTA.  Upon  request  by  U.S.  DOT  or  FTA, 
the  Applicant  assures  that  it  will  submit 
the  required  information  pertaining  to 
its  compliance  with  these  requirements. 

(4)  The  Applicant  assures  that  it  will 
make  any  changes  in  its  49  U.S.C.  5332 
and  Title  VI  implementing  procediu«s 
as  U.S.  DOT  or  FTA  may  request. 

(5)  As  required  by  49  CFR  21.7(a)(2), 
the  Applicant  will  include  in  each  third 
party  contract  or  subagreement 
provisions  to  invoke  the  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21,  and 
include  provisions  to  invoke  those 
requirements  in  deeds  and  instruments 
recording  the  transfer  of  real  property, 
structures,  improvements. 

E.  Assurance  of  Nondiscrimination  on 
the  Basis  of  Disability.  As  required  by 
U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance,"  at  49  CFR  part 
27,  implementing  the  Rehabilitation  Act 
of  1973,  as  amended,  and  the  Americans . 
with  Disabilities  Act  of  1990,  as 
amended,  the  Applicant  assures  that,  as 
a  condition  to  the  approval  or  extension 
of  any  Federal  assistance  awarded  by 
FTA  to  construct  any  facility,  obtain  any 
rolling  stock  or  other  equipment, 
imdertake  studies,  conduct  research,  or 
to  participate  in  or  obtain  any  benefit 
from  any  program  administered  by  FTA, 
no  otherwise  qualified  person  with  a 
disability  shall  be,  solely  by  reason  of 
that  disability,  excluded  from 
participation  in,  denied  the  benefits  of, 
or  otherwise  subjected  to  discrimination 
in  any  program  or  activity  receiving  or 
benefiting  from  Federal  assistance 
administered  by  the  FTA  or  any  entity 
within  U.S.  DOT.  The  Applicant  assures 
that  project  implementation  and 
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operations  so  assisted  will  comply  with 
all  applicable  requirements  of  U.S.  DOT 
regulations  implementing  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  794,  and  the  Americans  with 
Disabilities  Act  of  1990,  as  amended,  42 
U.S.C.  12101  et  seq.  at  49  CFR  parts  27, 
37,  and  38,  and  any  applicable 
regulations  and  directives,  issued  by 
other  Federal  departments  or  agencies. 

5.  Certifications  Prescribed  by  the  Office 
of  Management  and  Budget  (SF-424B 
and  SF-424D)  The  Applicant  certifies 
that  it: 

(a)  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial,  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management, 
and  completion  of  the  project  described 
in  its  application. 

(b)  Will  give  FTA,  the  Comptroller 
General  of  the  United  States  and,  if 
appropriate,  the  state,  through  any 
authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books, 
papers,  or  documents  related  to  the 
award;  and  will  establish  a  proper 
accounting  system  in  accordance  with 
generally  accepted  accounting  standards 
or  agency  directives, 

(c)  Will  establish  safeguard  to  prohibit 
employees  from  using  their  positions  for 
a  purpose  that-constitutes  or  presents 
the  appearance  of  personal  or 
orgaaizational  conflict  of  interest  or 
personal  gain. 

(d)  Will  initiate  and  complete  the 
work  within  the  applicable  project  time 
periods  following  receipt  of  FTA 
approval. 

(e)  Will  comply  with  all  statutes 
relating  to  nondiscrimination  including, 
but  notJimited  to: 

(1)  Title  VI  of  the  Civil  Rights  Act,  42 
U.S.C.  2000d,  which  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin; 

(2)  Title  ]X  of  the  Education 
Amendments  of  1972,  as  amended,  20 
U.S.C.  1681, 1683,  and  1685  through 
1687,  which  prohibits  discrimination  on 
the  basis  of  sex; 

(3)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  29  U.S.C.  794, 
which  prohibits  discrimination  on  the 
basis  of  handicaps; 

(4)  The  Age  Discrimination  Act  of 
1975,  as  amended,  42  U.S.C.  6101 
through  6107,  which  prohibit 
discrimination  on  the  basis  of  age; 

(5)  The  Ehrug  Abuse  Office  and 
Treatment  Act  of  1972.  Pub.  L.  92-255. 
March  21, 1972,  and  amendments 
thereto,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse; 
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VIII  of  the  Civil  Rights  Act. 
3601  et  seq.,  relating  to 

in  the  sale,  rental,  or 
of  housing; 

other  nondiscrimination 
in  the  specific  statutes  under 
F  ederal  assistance  for  the  project 
)rovided  including,  but  not 

0  section  1101(b)  of  the 
Equity  Act  for  the  21st 

23  U.S.C.  101  note,  which 
for  participation  of 

business  enterprises  in 
;  and 
requirements  of  any  other 
statute(s)  that  may 
the  project. 

1  comply,  or  has  complied,  with 
of  Titles  II  and  III  of 

arm  Relocation  Assistance  and 
Acquisition  Policies  Act 
as  amended.  (Uniform 

Act)  42  U.S.C.  4601  et  seq., 
de  for  fair  and  equitable 
of  persons  displaced  or  whose 
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DOT  regulations,  "Uniform 
Assistance  and  Real  Property 
for  Federal  and  Federally 
Programs,"  at  49  CFR  24.4,  and 
210  and  305  of  the  Uniform 

Act,  42  U.S.C.  4630  and 
Applicant  assures  that  it  has 

e  authority  under  applicable 
local  law  and  will  comply  or 
with  the  requirements  of 
Relocation  Act,  42  U.S.C. 
■eq.,  and  U.S.  DOT  regulations, 
Relocation  Assistance  and 
Acquisition  for  Federal 
Assisted  Programs,"  49 
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FTA  procedures,  to  or  for 
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families,  individuals,  partnerships, 
corporations  or  associations  displaced 
as  a  result  of  any  project  financed  with 
FTA  assistance; 

(3)  The  Applicant  will  provide 
relocation  assistance  programs  offering 
the  services  described  in  42  U.S.C.  4625 
to  such  displaced  families,  individuals, 
partnerships,  corporations,  or 
associations  in  the  maimer  provided  in 
49  CFR  part  24  and  FTA  procedures; 

(4)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement 
dwellings  to  displaced  families  and 
individuals  as  required  by  42  U.S.C. 
4625(c)(3); 

(5)  The  Applicant  will  carry  out  the 
relocation  process  in  such  a  manner  as 
to  provide  displaced  persons  with 
imiform  and  consistent  services,  and 
will  make  available  replacement 
housing  in  the  same  range  of  choices 
with  respect  to  such  housing  to  all 
displaced  persons  regardless  of  race, 
color,  religion,  or  national  origin;  and 

(6)  In  acquiring  real  property,  the 
Applicant  will  be  guided  to  the  greatest 
extent  practicable  under  state  law,  by 
the  real  property  acquisition  policies  of 
42  U.S.C.  4651  and  4652; 

(7)  The  Applicant  will  pay  or  ^^ 
reimburse  property  owners  for 
necessary  expenses  gis  specified  in  42 
U.S.C.  4653  and  4654,  with  the 
understanding  that  FTA  will  participate 
in  the  Applicant's  eligible  costs  of 
providing  pa5anents  for  those  expenses 
as  required  by  42  U.S.C.  4631; 

(8)  The  Applicant  will  execute  such 
amendments  to  third  party  contracts 
and  subagreements  financed  with  FTA 
assistance  and  execute,  furnish,  and  be 
bound  by  such  additional  documents  as 
FTA  may  determine  necessary  to 
effectuate  or  implement  the  assurances 
provided  herein;  and 

(9)  The  Applicant  agrees  to  make 
these  assurances  part  of  or  incorporate 
them  by  reference  into  any  third  party 
contract  or  subagreement,  or  any 
amendments  thereto,  relating  to  any 
project  financed  by  FTA  involving 
relocation  or  land  acquisition  and 
provide  in  any  affected  document  that 
these  relocation  and  land  acquisition 
provisions  shall  supersede  any 
conflicting  provisions. 

(g)  To  the  extent  applicable,  will 
comply  with  provisions  of  the  Hatch 
Act,  5  U.S.C.  1501  through  1508,  and 
7324  through  7326,  which  limit  the      , 
political  activities  of  state  and  local 
agencies  and  their  officers  and 
employees  whose  principal  employment 
activities  are  financed  in  whole  or  part 
with  Federal  funds  including  a  Federal 
loan,  grant,  or  cooperative  agreement, 
but  pursuant  to  23  U.S.C.  142(g),  does 
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not  apply  to  a  nonsupervisory  employee 
of  a  transit  system  (or  of  any  other 
agency  or  entity  performing  related 
functions)  receiving  FTA  assistance  to 
whom  the  Hatch  Act  does  not  otherwise 

apply- 

(h)  To  the  extent  applicable,  will 
comply  with  the  Davis-Bacon  Act,  as 
amended,  40  U.S.C.  276a  through 
276a(7),  the  Copeland  Act,  as  amended, 
18  U.S.C.  874  and  40  U.S.C.  276c,  and 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  as  amended,  40  U.S.C. 
327  through  333,  regarding  labor 
standards  for  federally-assisted 
subagreements. 

(i)  To  the  extent  applicable,  will 
comply  Mrith  flood  insurance  purchase 
requirements  of  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012a(a),  requiring 
recipients  in  a  special  flood  hazard  area 
to  participate  in  the  program  and 
purchase  flood  insurance  if  the  total 
cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

(])  Will  comply  with  environmental 
standards  that  may  be  prescribed  to 
implement  the  following  Federal  laws 
and  executive  orders: 

(1)  Institution  of  environmental 
quality  control  measures  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  42  U.S.C.  4321  et 
seq.  and  Executive  Order  No.  11514,  as 
amended,  42  U.S.C.  4321  note; 

(2)  Notification  of  violating  facilities 
pursuant  to  Executive  Order  No.  11738, 
42  U.S.C.  7606  note; 

(3)  Protection  of  wetlands  pursuant  to 
Executive  Order  No.  11990,  42  U.S.C. 
4321  note; 

(4)  Evaluation  of  flood  hazards  in 
floodplains  in  accordance  with 
Executive  Order  11988,  42  U.S.C.  4321 
note; 

(5)  Assurance  of  project  consistency 
with  the  approved  State  management 
program  developed  pursuant  to  the 
requirements  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
16  U.S.C.  1451  ef  seq. 

(6)  Conformity  of  Federal  actions  to 
State  (Clean  Air)  Implementation  Plans 
imder  section  176(c)  of  the  Clean  Air 
Act  of  1955,  as  amended,  42  U.S.C.  7401 
et  seq.; 

(7)  Protection  of  underground  soiuces 
of  drinking  water  imder  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  42  U.S.C.  300h  etseq.; 

(8)  Protection  of  endangered  species 
imder  the  Endangered  Species  Act  of 
1973,  as  amended,  Endangered  Species 
Act  of  1973,  as  amended,  16  U.S.C.  1531 
et  seq.;  and 

(9)  Environmental  protections  for 
Federal  transit  programs,  including,  but 
not  limited  to  protections  for  a  pa^k. 


recreation  area,  or  wildlife  or  waterfowl 
refuge  of  national,  state,  or  local 
significance  or  any  land  from  a  historic 
site  of  national,  state,  or  local 
significance  used  in  a  transit  project  as 
reqxiired  by  49  U.S.C.  303. 

(k)  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968,  as  amended, 
16  U.S.C.  1271  et  seq.  relating  to 
protecting  components  of  the  national 
wild  and  scenic  rivers  systems. 

(1)  Will  assist  FTA  in  assuring 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended,  16  U.S.C.  47Df, 
Executive  Order  No.  11593 
(identification  and  protection  of  historic 
properties).  16  U.S.C.  470  note,  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974,  as  amended, 
16  U.S.C.  469a-l  et  seq. 

(m)  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  42 
U.S.C.  4801,  which  prohibits  the  use  of 
lead-based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

(n)  Will  not  dispose  of,  modify  the  use 
of,  or  change  the  terms  of  the  real 
property  title,  or  other  interest  in  the 
site  and  facilities  on  which  a 
construction  project  supported  with 
FTA  assistance  takes  place  without 
permission  and  instructions  fit)m  the 
awarding  agency. 

(o)  Will  record  the  Federal  interest  in 
the  title  of  real  property  in  accordance 
with  FTA  directives  and  will  include  a 
covenant  in  the  title  of  real  property 
acquired  in  whole  or  in  part  with 
Federal  assistance  funds  to  assure 
nondiscrimination  diu-ing  the  useful  life 
of  the  project. 

(p)  Will  comply  with  FTA 
requirements  concerning  the  drafting, 
review,  and  approval  of  construction 
plans  and  specifications  of  any 
construction  project  supported  with 
FTA  assistance.  As  required  by  U.S. 
DOT  regulations,  "Seismic  Safety,"  49 
CFR  41.117(d),  before  accepting  delivery 
of  any  building  financed  with  FTA 
assistance,  it  will  obtain  a  certificate  of 
compliance  with  the  seismic  design  and 
construction  requirements  of  49  CFR 
part  41. 

(q)  Will  provide  and  maintain 
competent  and  adequate  engineering 
supervision  at  the  construction  site  of 
any  project  supported  with  FTA 
assistance  to  ensure  that  the  complete 
work  conforms  with  the  approved  plans 
and  specifications  and  will  furnish 
progress  reports  and  such  other 
information  as  may  be  required  by  FTA 
or  the  State. 

(r)  Will  comply  with  the  National 
Research  Act,  Pub.  L.  93-348,  July  12, 
1974,  as  amended,  regarding  the 


protection  of  human  subjects  involved 
in  research,  development,  and  related 
activities  supported  by  Federal 
assistance  and  DOT  regulation, 
"Protection  of  Human  Subjects."  49  CFR 
part  11. 

(s)  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966,  as 
amended,  7  U.S.C.  2131  etseq. 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  FTA  assistance. 

(t)  Will  have  performed  the  financial 
and  compliance  audits  required  by  the 
Single  Audit  Act  Amendments  of  1996, 
31  U.S.C.  7501  et  seq.  and  OMB  Circular 
No.  A-133.  "Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations  and  Department  of 
Transportation  provisions  of  OMB  A- 
133  Compliance  Supplement,  March 
2000." 

(u)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and 
policies  governing  the  project. 

6.  Lobbying  Certification  for  an 
Application  Exceeding  $100,000 

An  Applicant  that  submits,  or  intends 
to  submit  this  fiscal  year,  an  application 
for  Federal  assistance  exceeding 
$100,000  must  provide  the  following 
certification.  Consequently,  FTA  may 
not  provide  Federal  assistance  for  an 
application  exceeding  $100,000  until 
the  Applicant  provides  this  certification 
by  selecting  category  "U"  on  the 
Signatiue  Page  at  the  end  of  this 
document. 

(a)  As  required  by  U.S.  DOT 
regulations.  "New  Restrictions  on 
Lobbying."  at  49  CFR  20.110.  the 
Applicant's  authorized  representative 
certifies  to  the  best  of  his  or  her 
knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 

(1)  No  Federal  appropriated  funds 
have  been  or  will  be  paid,  by  or  on 
behalf  of  the  Applicant,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress 
pertaining  to  the  award  of  any  Federal 
assistance,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  assistance 
agreement;  and 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
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of  Congress  in  connection  with  any 
application  to  FTA  for  Federal 
assistance,  the  Applicant  assures  that  it 
will  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbjring,"  including  the  information 
required  by  the  form's  instructions, 
which  may  be  amended  to  omit  such 
information  as  permitted  by  31  U.S.C. 
1352. 

(b)  The  Applicant  understands  that 
this  certification  is  a  material 
representation  of  fact  upon  which 
reliance  is  placed  and  that  submission 
of  this  certification  is  a  prerequisite  for 
providing  Federal  assistance  for  a 
transaction  covered  by  31  U.S.C.  1352. 
The  Applicant  also  understands  that 
any  person  who  fails  to  file  a  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

n.  Guidelines  for  Preparing  Grant 
Application 

FTA  is  conducting  a  national 
solicitation  for  applications  imder  the 
OTRB  Accessibility  program.  Grant 
awards  will  be  made  on  a  competitive 
basis.  Applicants  should  submit  3 
copies  of  their  project  proposal 
application,  consistent  with  the 
application  format  provided  at 
Appendix  A,  to  the  appropriate  regional 
office.  Project~proposal  applications 
must  be  received  by  FTA  no  later  than 
February  2,  2004.  The  OTRB  operators 
,  should  submit  the  application  to  the 
office  in  the  region  in  which  its 
headquarters  office  is  located  (see 
Appendix  B).  The  application  should 
provide  information  on  all  items  for 
which  you  are  requesting  funding  in  FY 
2004.  The  application  must  include  the 
following  elements: 

1.  Applicant  Information 

This  addresses  basic  identifying 
information,  including: 

a.  Company  name  and  Dun  and 
Bradstreet  (D&B)  Data  Universal 
Nimibering  System  (DUNS)  number. 

b.  Contact  information  for  notification 
of  project  selection:  Contact  name, 
address,  fax  and  phone  number. 

c.  Description  of  services  provided  by 
company. 

d.  For  fixed-route  carriers,  whether 
you  are  a  large  (Class  1,  with  gross 
aimual  operating  revenues  of  $5.3 
million  or  more)  or  small  (gross 
operating  revenues  of  less  than  $5.3 
million  annually)  carrier. 

e.  Existing  fleet  and  employee 
information,  including  number  of  over- 
the-road  buses  used  for  intercity  fixed- 
route  service  and  other  service  and 
number  of  employees. 


f .  Esti]  aate 


service, 
route. 

g.  Desixipti 
and  fina  icial 
proposes  1 


LXfii.c  of  the  proportion  of 
f  any,  that  is  intercity  fixed- 


ion  of  your  technical,  legal, 
capacity  to  implement  the 
project. 


2.  Pmjec  t  Information 

Every  Application  must: 

a.  Protide  the  Federal  amount 
requesteq  for  each  purpose  for  which 
funds  art  sought. 

b.  How  intercity  fixed-route  service 
meets  thp  definition  of  intercity  fixed- 
route  se^ice,  including  how  service 
makes  meaningful  connections  with 
scheduled  intercity  bus  service  to  more 
distant  points. 

c.  Dociiment  matching  funds, 
including  amount  and  source. 

d.  De^ibe  project,  including 
components  to  be  funded,  i.e.,  lifts,  tie- 
downs,  moveable  seats,  etc.,  and/or 
training.! 

e.  ProTide  project  time-line,  including 
significant  milestones  such  as  date  or 
contract  lor  purchase  of  vehicle(s),  and 
actual  or  expected  delivery  date  of 
vehicles^ 

f.  Add  "ess  each  of  the  five  statutory 
evaluati<  m  criteria. 

g.  Con  plete  Standard  Form  424, 
"Applici  ition  For  Federal  Assistance". 

3.  Labi  )r  Information 

a.  Idei  tify  any  labor  organizations 
that  may  represent  your  employees  and 
all  labor  organizations  that  represent  the 
employees  of  any  transit  providers  in 
the  servi  ce  area  of  the  project.  For  each 
local  of !  nationally  affiliated  union,  the 
applican  t  must  provide  the  name  of  the 
national  organization  and  the  number  or 
other  designation  of  the  local  union. 
(For  exaj  aple.  Amalgamated  Transit 
Union  lo  cal  125fl.)  Since  DOL  makes  its 
referral  1 3  the  national  union's 
headquarters,  there  is  no  need  to 
provide  f  means  of  contacting  the  local 
organization. 

b.  For  each  independent  labor 
organization  (i.e.,  a  union  that  is  not 
affiliatea  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  fix  numbers). 

c.  Whdre  a  labor  organization 
represents  transit  employees  in  the 
service  area  of  the  project,  DOL  must 
refer  the  (proposed  protective 
arrangements  to  each  union  and  to  each 
recipient.  For  this  reason,  please 
provide  DOL  with  a  contact  person, 
address, 
number 
associated  union  information. 


telephone  number  and  fax 
or  your  company  and 


m.  Gran  t  Application  Review  Process 

Appli(  ations  are  to  be  submitted  to 
the  appropriate  FTA  Regional  Office  by 


the  close  of  business  on  February  2, 
2004.  FTA  will  screen  all  applications 
to  determine  whether  all  required 
eligibility  elements,  as  described  in  . 
Section  2  of  the  application,  are  present. 
An  FTA  evaluation  team  will  evaluate 
each  application  according  to  the 
criteria  described  in  this  announcement. 

Notification 

FTA  expects  to  notify  all  applicants, 
both  those  selected  for  funding  and 
those  not  selected,  in  summer  2004. 
Projects  selected  for  funding  will  be 
published  in  a  Federal  Register  notice. 

Issued  on:  November  17,  2003. 
Jennifer  L.  Dom, 
Administrator. 

Appendix  A — Over-tbe-Road  Bus 
Accessibility  Program  Proiect  Proposal 
Application  (Paper) 

1.  Applicant  Infonnation 

A.  Company  Name: 

B.  DUNS  Number: 

C.  For  Notifica&on  of  Project  Selection  - 
Contact: 

Name  of  Individual: 
Address: 
Telephone  number: 

D.  Describe  Services  Provided  by  Company, 
including  Areas  Served: 

E.  Intercity  Fixed-Route  Carriers: 
Large/Class  I  (gross  annual  operating 

revenues  of  $5.3  Million  or  more) 

Small  (gross  armual  revenues  of  less  than 

$5.3  Million) 

F.  Existing  Fleet  and  Employee 
Information: 

# Over-the-road  Buses  in  fleet  used  for 

Intercity  Fixed-route  Service 
# Over-the-road  have  lifts  buses 

currently 
# Over-the-road  Buses  in  fleet  used  for 

Other  Service,  e.g..  Charter,  Tour,  & 

Conunuter 

# Over-the-road  buses  currently  have  lifts 

# Employees 

G.  If  you  provide  both  intercity  fixed-route 
service  and  another  type  of  service,  such  as 
commuter,  charter  or  tour  service,  please 
provide  an  estimate  of  the  proportion  of  your 
service  that  is  intercity. 

%  of  services  is  intercity  flxed-route. 

H.  Describe  your  technical,  legal,  and 
financial  capacity  to  implement  the  proposed 
project. 

2.  Project  Information 

A.  Federal,Amount  Requested  (Up  to  90% 
Federal  Share): 

Intercity  Fixed  Route  Service: 

$ for  # New  Over-the-road  Buses 

$ for  # RetroEts 

$         for  # Employees — ^Training 

If  funds  are  being  requested  for  intercity 
fixed-route  services,  please  describe  how  the 
service  meets  the  definition  of  intercity  fixed- 
route  service,  including  how  the  service 
makes  meaningful  connections  with 
scheduled  intercity  bus  service  to  more 
distant  points. 
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Other  Service  (Commuter,  Charter,  or  Tour) 

$ for  # New  Over-the-road  Buses 

$ for  # Retrofits 

$ for  # Employees — ^Training 

B.  Document  Matching  Funds,  including 
Amount  and  Source: 

C.  Describe  Project,  including  Components 
to  be  funded,  i.e.,  Ufts,  Tie-downs,  Moveable 
Seats,  etc.  and/or  Training: 

D.  Provide  Project  Time  Line,  includirtg 
Significant  Milestones  such  as  Date  of 
Contract  for  Purchase  of  Vehicle(s),  and 
actual  or  expected  delivery  date  of  vehicles: 

E.  Project  Evaluation  Criteria — Projects  will 
be  evaluated  according  to  the  following 
criteria: 

The  identified  need  for  over-the-road  bus 
accessibility  for  persons  with  disabilities  in 
the  areas  served  by  the  applicant.  (20  points) 

The  extent  to  which  the  applicant 
demonstrated  innovative  strategies  and 
financial  commitment  to  providing  access  to 
over-the-road  buses  to  persons  with 
disabilities.  (20  points) 

The  extent  to  which  the  over-the-road  bus 
operator  acquired  equipment  required  by 
DOT'S  over-the-road  bus  accessibility  rule 
prior  to  the  required  time-frame  in  the  rule. 
(20  points) 

The  extent  to  which  financing  the  costs  of 
complying  with  DOT's  rule  presents  a 
financial  hardship  for  the  applicant.  (20 
points) 

The  impact  of  accessibility  requirements 
on  the  continuation  of  over-the-road  bus 
service  with  particular  consideration  of  the 
impact  of  the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals.  (20 
points) 

Appendix  B— FTA  Regional  Offices 

Region  I — Massachusetts,  Rhode  Island, 
Ckmnecticut,  New  Hampshire,  Vermont  and 
Maine 

Richard  H.  Doyle,  FTA  Regional 
Administrator,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  55  Broadway,  Suite  920, 
Cambridge,  MA  02142-1093,  (617)  494- 
2055 

Region  II — ^New  York.  New  Jersey,  Virgin 
Islands 

Letitia  Thompson,  FTA  Regional 
Administrator,  One  Bowling  Green,  Room 
429,  New  York,  NY  10004-1415,  (212) 
668-2170 

Region  TH — ^Pennsylvania,  Maryland, 
Virginia,  West  Virginia,  Delaware, 
Washington,  DC 

Herman  Shipman,  Acting  FTA  Regional 
Administrator,  1760  Market  Street,  Suite 
500,  Philadelphia,  PA  19103-4124,  (215) 
656-7100 

Region  IV— Georgia,  North  Carolina,  South 
Carolina,  Florida,  Mississippi,  Tennessee, 
Kentucky,  Alabama,  Puerto  Rico 

Jerry  Franklin,  FTA  Regional  Administrator, 
61  Forsyth  Street,  S.W.,  Suite  17T50, 
Atlanta,  GA  30303,  (404)  562-3500 

Region  V — ^Qlinois,  Indiana,  Ohio,  Wisconsin, 
Minnesota,  Michigan 

Joel  Ettinger,  FTA  Regional  Administrator, 
200  West  Adams  Street,  24th  Floor,  Suite 


320,  Chicago,  IL  60606-5232,  (312)  353- 
2789 

Region  VI — Texas,  New  Mexico,  Louisiana, 
Arkansas,  Oklahoma 

Robert  Patrick,  FTA  Regional  Administrator, 
819  Taylor  Street,  Room  8A36,  Ft.  Worth. 
TX  76102,  (817)  978-0550 

Region  VII— Iowa,  Nebraska,  Kansas, 
Missouri 

Mokhtee  Ahmad,  Regional  Administrator, 
901  Locust  Street,  Suite  404,  Kansas  City, 
MO  64106.  (816)  329-3920 

Region  Vm— Colorado,  North  DakoU,  South 
Dakota,  Montana,  Wyoming,  Utah 

Lee  Waddleton,  FTA  Regional  Administrator, 
Colimibine  Place  216  16th  Street,  Suite 
650,  Denver,  CO  80202-5120,  (303)  844- 
3242 

Region  IX — California,  Arizona,  Nevada, 
Hawaii,  American  Samoa,  Guam 

Leslie  Rogers,  FTA  Regional  Administrator, 
201  Mission  Street,  Suite  2210,  San 
Francisco,  CA  94105-1831,  (415)  744-3133 

Region  X — Washington,  Oregon,  Idaho, 
Alaska 

Richard  Krochalis,  FTA  Regional 
Administrator,  Jackson  Federal  Building, 
915  Second  Avenue,  Suite  3142,  Seattle, 
WA  98174-1002,  (206)  220-7954 

[FR  Doc.  03-29238  Filed  11-21-03;  8:45  am] 

BILLING  CODE  4910-B(-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docicet  No.  NHTSA  2002-15644  Notice  2] 

Freightliner  LLC;  Grant  of  Application 
for  Decision  for  Determination  of 
inconsequential  Non-Compliance 

This  notice  grants  the  application  by 
Freightliner  LLC  (FreightUner)  on  behalf 
of  Thomas  Built  Buses,  Inc.  (Thomas)  of 
High  Point,  North  Carolina,  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C.  30118 
and  30120  for  a  noncompliance  with  49 
CFR  571.205,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  205, 
"Glazing  Materials."  Freightliner  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  Part  573,  "Defect  and 
Noncompliance  Responsibility  and 
Reports."  Pxu^uant  to  49  CFR  Part  556, 
"Exemption  for  Inconsequential  Defect 
or  Noncompliance,"  Freightliner  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301,  "Motor  Vehicle 
Safety."  The  basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  August  19,  2003,  (68  FR 
49841)  affording  an  opportunity  for 


comment.  The  comment  closing  date 
was  September  18,  2003.  No  comments 
were  received. 

From  September  22,  2002  to  February 
24,  2003,  Freightliner  manufactured  700 
Thomas  Built  Conventional,  MPV-EF 
and  HDX  buses  with  driver  side 
windows  that  do  not  meet  the  labeling 
requirements  of  paragraph  S6  of  FMVSS 
No.  205.  The  driver  side  windows  were 
not  marked  with  the  "DOT"  symbol, 
manufacturer's  nimiber  and  the  AS  2 
code  mark. 

FMVSS  No.  205,  paragraph  S6, 
"Certification  and  marking,"  reqiiires 
that  each  piece  of  glazing  material  shaU 
be  marked  in  accordance  with  Section  6 
of  the  American  National  Standard 
"Safety  Code  for  Safety  Glazing 
Materials  for  Glazing  Materials  for 
Glazing  in  Motor  Vehicles  Operating  on 
Land  Highways'  Z-26.1-1977,  January 
26, 1977,  as  supplemented  by  Z26.1a, 
July  3, 1980  (ANS  Z26).  This  specifies 
all  safety  glazing  materials  for  use  in 
accordance  with  this  code  shall  be 
legibly  and  permanently  marked  in 
letters  and  numer^s  at  least  0.070  inch 
(1.78  mm)  in  height,  with  the  words 
"American  National  Standard"  or  the 
characters  "AS"  and,  in  addition,  with 
a  model  number  that  will  identify  the 
tyj>e  of  construction  of  the  glazing 
material.  The  glazing  materials  shall 
also  be  marked  with  the  manufacturer's 
distinctive  designation  or  trademark.  In 
addition,  FMVSS  No.  205,  paragraph 
S6.2  requires  that  each  piece  of  glazing 
material  be  marked  with  the  symbol 
"DOT."  Freightliner  stated  that  the 
noncompliance  consists  of  the  driver 
side  windows  not  being  marked  with 
the  "DOT"  symbol,  manufacturer's 
number  and  the  AS  2  code  mark. 

According  to  Freightliner,  the 
manufactiuer  of  the  window.  Double 
Eagle  Window  MFC,  LLC,  notified 
Freightliner  on  April  15,  2003  of  the 
labeling  noncompliance.  Freightliner 
submitted  a  compliance  test  report 
indicating  that  the  tempered  glass  parts 
in  question  were  in  full  compliance 
with  49  CFR  571.205  except  for  labeling. 

NHTSA  has  reviewed  Freightliner's 
application  and,  for  the  reasons 
discussed  in  this  paragraph,  concludes 
that  the  noncompliance  of  the 
Freightliner  driver  side  windows  is 
inconsequential  to  motor  vehicle  safety. 
Freightliner  has  provided 
documentation  indicating  that  the 
driver  side  windows  do  comply  with  all 
other  safety  performance  requirements 
of  the  standard  except  labeling 
requirements.  Consequently,  die 
noncompliance  would  not  affect  the 
purposes  of  FMVSS  No.  205,  which 
uoclude  reducing  injuries  from  impacts 
to  glazing  surfaces,  ensuring  driver 
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visibility,  and  minimizing  the 
possibility  of  occupants  being  thrown    . 
through  the  vehicle  windows  in 
collisions.  Furthermore,  it  is  unlikely 
that  the  labeling  would  result  in 
inadvertent  replacement  of  windows 
with  the  wrong  glazing  since  all  buses 
have  AS  2  glazing  in  the  driver  side 
window  (which  is  necessary  for  driver 
visibility).  In  addition,  the  affected 
vehicles  are  large  buses  that  are 
typically  operated  by  professional 
drivers,  and  maintenance  and  repairs 
are  performed  by  experienced 
mechanics. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  biirden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 

Accordingly,  the  application  is 
granted,  and  ^e  applicant  is  exempted 
firom  providing  the  notification  of  die 
noncompliance  that  is  required  by  49 
U.S.C.  30118,  and  from  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

The  applicant  is  hereby  informed  that 
all  products  fianufactiued  on  and  after 
the  date  it  determined  the  existence  of 
this  noncompliance  must  fully  comply 
with  the  requirements  of  FMVSS  No. 
205. 

AathMitT:  49  U.S.C.  30118(b),  30120(h), 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  November  18,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-29200  Filed  11-21-03;  8:45  am] 

nUJNG  CODE  491 0-«M> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Doctot  No.  NHTSA  2003-15154;  Notice  2] 

Ganafal  Motors  North  America,  Grant 
of  Application  for  a  Decision  of  - 
Inconsequential  Noncompliance 

General  Motors  North  America  (GM), 
has  determined  that  approximately 
251,000  model  year  2003  Silverado/ 
Sierra  pickup  trucks,  Tahoe/Suburban/ 
Escalade  sport  utility  vehicles,  and 
Savanna/Express  vans  do  not  comply 
with  either  paragraph  85. 3. 3 (a)  of 
Federal  Motc»-  Vehicle  Safety  Standard 
(FMVSS)  No.  105,  or  paragraph  S5.5.3  of 
FMVSS  No.  135.  The  Silverado/Sierra 
pickup  trucks  and  the  Savanna/  Express 
vans  are  required  to  comply  with 
FMVSS  No.  105,  while  the  Tahoe/ 
Escalade/Suburban  sport  utility  vehicles 
are  required  to  comply  with  FMVSS  No? 


135,  baaed  on  gross  vehicle  weight 
ratings  fcvWR). 

Pursu  mt  to  49  U.S.C.  30118(d)  and 
30120(h  I,  GM  has  applied  for  a 
determi:  lation  that  the  noncompliance 
is  incon  iequential  to  motor  veldcle 
safety  ai  id  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  pnd  Noncompliance  Reports." 
Notice  di  receipt  of  GM's  application 
was  pub  lished  in  the  Federal  Register 
on  June  5,  2003  with  a  30-day  comment 
period  ( >8  FR  33758).  NHTSA  received 
no  comi  lents  on  this  application. 

Speci  ically,  the  red  "Brake"  telltale, 
if  illumi  aated,  will  be  extinguished  for 
the  dura  tion  of  an  Antilock  Brake 
System  ABS)  activation  event  that 
involves  the  front  wheels.  Stated  briefly, 
the  "Bra  te"  telltale  will  not  be 
illuminated  while  ABS  is  modulating 
the  fronj  brakes.  Both  FMVSS  Nos.  105 
and  135lrequire  that  the  "Brake" 
telltale,  once  activated,  remain 
illuminated  until  the  problem  that 
activate(  the  telltale  is  resolved. 

The  bi  ake  system  malfunctions  that 
can  caui  e  illumination  of  "Brake" 
telltale  <  an  result  in  brake  system 
failure,  I  lerefore,  it  is  important  that  the 
"Brake"|telltale  be  visible  to  the  driver 
whenevfr  it  is  activated.  A  potential 
danger  of  this  noncompliance  is  that  the 
"Brake"  telltale  may  be  activated  while 
the  ABS  is  modulating  the  front  brakes, 
which  Would  momentarily  prevent  the 
illumine  tion  of  the  telltale.  Also,  if  the 
telltale  i  >  extinguished  for  any  length  of 
time,  th)  driver  may  believe  the  brake 
system  |  roblem  has  been  corrected. 

GM  c(  nsiders  the  momentary 
extingui  ihing  of  the  "BRAKE"  telltale 
while  ABS  is  cycling  to  be 
inconsequential  to  motor  vehicle  safety. 
Accordi  ig  to  GM,  malfunctions  of  the 
foimdat  on  brake  system  that  results  in 
"Brake"  telltale  illumination  are  rare 
events  a  id  the  combination  of  "Brake" 
telltale  i  lumination  with  a 
simultai  eous  ABS  activation  is 
extreme  y  unlikely. 

The  o'  vner's  manual  of  the 
noncom  iliant  vehicles  includes  the 
foUowir  I  text  regarding  the  "BRAKE" 
telltale: 

"If  the  ight  comes  on  while  you  are 
driving,  I  all  off  the  road  and  stop  carefully. 
You  may  notice  that  the  pedal  is  harder  to 
push.  Or,  the  pedal  may  go  closer  to  the  floor. 
It  may  tal  e  longer  to  stop.  If  the  light  is  still 
on,  have  he  vehicle  towed  for  service. 
CAUnOl  I:  Your  brake  system  may  not  be 
working  iroperly  if  the  brake  system  warning 
light  is  o;  i.  Driving  with  the  brake  system 
warning  ight  on  can  lead  to  an  accident.  If 
the  light  s  still  on  after  you've  pulled  off  the 
road  and  ptopped  carefully,  have  the  vehicle 
towed  foi  service." 


According  to  GM,  the  instructions  and 
caution  are  intended  to  prompt  drivers 
to  take  immediate  corrective  action 
when  the  "BRAKE"  telltale  is 
illuminated,  which  would  minimize  the 
likelihood  that  the  vehicle  would 
experience  ABS  cycling  subsequent  to 
initial  illumination  of  the  telltale. 

GM  further  supported  the  position 
that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety 
by  pointing  out  that  S5.3.4  of  FMVSS 
105  allows  the  subject  "BRAKE"  telltale 
to  be  "steady  burning  or  flashing."  The 
corresponding  language  in  S5.5.4  of 
FMVSS  135  is  "continuous  or  flashing". 
This  explicit  regulatory  allowance  for 
flashing  demonstrates  that  momentary 
absence  of  telltale  illumination  is  not 
per  se  a  safety  issue. 

According  to  GM,  the  "Brake"  and 
"ABS"  telltales  on  the  subject  vehicles 
otherwise  comply  with  all  applicable 
-  provisions  of  paragraph  S5.3  of  FMVSS 
105  and  paragraph  S5.5  of  FMVSS  135 
and  GM  is  not  aware  of  any  crashes, 
injuries,  owner  complaints  or  field 
reports  related  to  this  condition. 

The  agency^has  reviewed  paragraph 
S5.3  of  FMVS'S  No.  105  and  paragraph  ^ 
S5.5  of  FMVSS  No.  135,  and  concurs 
with  the  GM's  decision  that  the 
extinguishment  of  the  "Brake"  telltale 
during  an  activation  of  the  ABS  would 
constitute  a  noncompliance  with  both 
standards.  We  do  not  have  data  to 
define  the  frequency  of  brake  system 
malfunctions  that  activate  the  "Brake" 
telltale.  Nevertheless,  we  believe  that 
except  in  rare  instances  where  fluid  lost 
during  a  brake  application  would  cause 
the  "Brake"  telltale  to  illuminate,  the 
telltale  would  already  be  illuminated 
prior  to  the  driver  making  a  stop  that 
engaged  the  ABS.  The  color  red  of  the 
"Brake"  telltale  is  one  that  requires 
immediate  attention  and  is  consistent 
with  the  red  lamp  in  a  traffic  signal  that 
directs  the  driver  to  stop. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  petitioner 
has  met  its  burden  of  persuasion  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Accordingly,  the  application  is 
granted  and  the  applicant  is  exempted 
from  providing  the  notification  and 
remedy  requirements  of  49  U.S.C.  30118 
and  49  U.S.C.  30120,  respectively.  (49 
U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  November  18,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-29201  Filed  11-21-03;  8:45  am] 
BILUNG  CODE  4910-S9-P 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  DockM  No.  AB-416  (Sub-No.  4X)] 

San  Bernardino  Associated 
Governments— Abandonment 
Exemption— In  San  Bernardino 
County,  CA 

Consistent  with  the  Surface 
Transportation  Board's  decision  in 
Orange  County  Transportation 
Authority.  Riverside  County 
Transportation  Commission,  San 
Bernardino  Associated  Governments, 
San  Diego  Metropolitan  Transit 
Development  Board,  North  San  Diego 
County  Transit  Development  Board — 
Acquisition  Exemption — The  Atchison, 
Topeka  and  Santa  Fe  Railway 
Company.  Finance  Dodcet  No.  32173  et 
al.  (STB  served  Mar.  12, 1997)  (Transit 
Agencies),  San  Bernardino  Associated 
Governments  (SANBAG)  has  filed  a 
verified  notice  of  exempt  abandonment, 
and  information  otherwise  required 
under  49  CFR  1152  Subpart  ¥— Exempt 
Abandonments,  to  abandon  any  residual 
common  carrier  obligation  on  a  19.80- 
mile  line  of  railroad  on  the  Baldwin 
Park  line,  formerly  operated  by 
Southern  Pacific  Transportation 
Company  (SP),  between  milepost  515.70 
at  the  San  Bernardino/Los  Angeles 
Coiinties,  CA  border  and  milepost 
535.50  in  San  Bernardino  County,  CA.' 
The  line  traverses  United  States  Postal 
Service  Zip  Codes  91701,  91730,  91739, 
91763,  91786,  92335,  92336,  92376.2 

In  Transit  Agencies,  the  Board  granted 
SANBAG  and  several  other  California 
transit  agencies  an  exemption  from  49 
U.S.C.  Subtitle  IV.  The  Board  also 
adopted  the  Eigencies'  proposal  that  they 
file  a  notice,  reciting  the  labor 


'  DisGontmuance  authority  was  granted  to  SP  for 
a  4.1-inile  segment  of  the  subject  line  in  Southern 
Pacific  Tmnsp.  Co.— Abandonment,  8  I.C.C.2d  495 
(1992),  modified.  Southern  Pac.  Tmnsp.  Co. — 
Aban.—LA.  County,  CA,  9  I.C.C.2d  385  (1993),  and 
for  the  remainder  of  the  subject  line  in  Southern 
Pacific  Transportation  Company— Discontinuance 
of  Service  Exemption-San  Bernardino  County,  CA, 
Docket  No.  AB-12  (Sub-No.  158X)  OCC  served  lune 
15, 1994). 

^Under  49  CFR  1152.50(d)(2),  the  railroad  must 
file  a  verified  notice  with  the  Board  at  least  50  days 
before  the  abandonment  or  discontinuance  is  to  be 
consummated.  SANBAG,  in  its  verified  notice 
tendered  ifx  filing  on  October  7,  2003,  indicated  a 
proposed  consunmiation  date  of  November  26, 
2003.  Because  applicant  had  failed  to  publish 
notice  in  the  newspaper  as  required  under  49  CFR 
1105.12,  the  verified  notice  was  not  complete  until 
November  4.  2003,  when  proof  of  newspaper 
publication  was  received  at  the  Board  and  hence 
the  notice  was  not  deemed  filed  until  then.  Thus, 
the  earUest  possible  consummation  date  is 
December  24,  2003.  By  letter  filed  November  4, 
2003,  applicant's  refvesentative  has  confirmed  that 
the  correct  consummation  date  is  December  24, 
2003. 


protection  the  Board  is  required  to 
impose  and  adopting  the  environmental 
and  historic  reports  filed  by  the  rail 
carrier  (here  SP)  discontinuing  service 
over  the  line,  to  meet  the  agencies' 
obligations  in  fully  abandoning  the 
subject  rail  lines.  SANBAG  has 
provided  that  information,  and  has 
submitted  its  own  environmental  and 
historic  reports  for  this  line  because  10 
years  have  elapsed  since  SP  prepared 
and  submitted  the  required 
environmental  documentation  for  its 
discontinuance  of  rail  service  on  the 
subject  line. 

Also,  consistent  with  the 
requirements  of  49  CFR  part  1152. 
subpart  F,  SANBAG  has  certified  that: 
(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  can  be  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Board  or  with  any 
U.S.  District  Court  or  has  been  decided 
in  favor  of  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  This  exemption  will  be  effective 
on  December  24,  2003,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  enviromnental 
issues  3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  December  4,  2003.  Petitions  to 
reopen  must  be  filed  by  December  15, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street  NW..  Washington, 
DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  A.  Spitulnik, 
McLeod,  Watkinson  &  Miller,  One 
Massachusetts  Avenue,  NW.,  Suite  800, 
Washington,  DC  20001. 


^The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
(^-Serrice  Rail  Lines]  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  befwe 
the  exemption's  effective  date.    . 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SANBAG  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  November  28,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1539. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339].  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
or  trail  use/rail  banking  conditions  will 
be  imposed,  where  appropriate,  in  a 
subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  SANBAG  shall  file  a 
notice  of  consummation  with  the  Board 
to  signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  SANBAG's  filing  of  a  notice 
of  consummation  by  November  24, 
2004,  and  there  are  no  legal  or 
regulatory  barriers  to  consummation, 
the  authority  to  abandon  will 
automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  November  13,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 
[FRDoc.  03-29033  Filed  11-21-03;  8:45  am] 


BUJNG  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Submiaalon  for  0MB  Ravlew; 
Commant  Raqiiaat 

November  17,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  subinission(sl 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
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Department  of  the  Treasury,  Room 
11000,  1750  Pemisylvania  Avenue, 
NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  24,  2003 
to  be  assiued  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0002. 

Form  Number:  IRS  Form  CT-2. 

Type  of  Review:  Extension. 

Title:  Employee  Representative's 
Quarterly  Ilailroad  Tax  Return. 

Description:  Employee  representatives 
file  Form  CT-2  quarterly  compensation 
on  which  railroad  retirement  taxes  are 
due.  IRS  uses  this  information  to  ensme 
that  employee  representatives  have  paid 
the  correct  tax.  Form  CT-2  also 
transmits  the  tax  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  28. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 
Recordkeeping — 13  minutes 
Learning  about  the  law  or  the  form — 13 

minutes 
Preparing  the  form — 24  minutes 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 16  minutes 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Responding/ 
Recordkeeping  Burden:  127  hours. 

OMB  Number:  1545-0135. 

Form  Number:  IRS  Form  1138. 

Type  of  Review:  Extension. 

Title:  Extension  of  Time  for  Payment 
of  Taxes  by  a  Corporation  Expecting  a 
Net  Operating  Loss  Carryback. 

Description:  Form  1138  is  filed  by 
corporations  to  request  an  extension  of 
time  to  pay  their  income  taxes, 
including  estimated  taxes.  Corporations 
may  only  file  for  an  extension  when 
they  expect  a  net  operating  loss 
carryback  in  the  tax  year  and  want  to 
delay  the  payment  of  taxes  fi-om  a  prior 
tax  year. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,033. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 

Recordkeeping — 3  hr.,  21  min. 
Learning  about  the  law  or  the  form— 42 
min. 


Preparing  and  sending  the  form  to  the 
IRS— 46  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,800  hours. 

OMB  Number:  1545-0794. 

Regulation  Project  Number:  LR-311- 
81  Final  {TD  7925). 

Type  <  if  Review:  Extension. 

Title:  Penalties  for  Underpayment  of 
Deposits  and  Overstated  Deposit  Claims, 
and  Tim  3  of  Filing  Information  Returns 
of  Owne  rs,  Officers  and  Directors  of 
Foreign  <  ]orpoiation. 

Desert  otion:  Section  6406  requires 
informal  ion  returns  with  respect  to 
certain  f(  )reign  corporations  and  the 
regulatic  ns  provide  the  date  by  which 
these  ret  ims  must  be  filed. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Respondent: 
1  hour.  I 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-0946. 

Form  Number:  IRS  Form  8554. 

Type  Of  Review:  Extension. 

Title:  1  ipplication  for  Renewal  of 
EnroUmt  nt  to  Practice  before  the 
Internal  Revenue  Service. 

Descri  ition:  This  information  relates 
to  the  ap  iroval  of  continuing 
professic  nal  education  programs  and 
the  renei  /al  of  the  enrollment  status  for 
those  inc  ividuals  admitted  (enrolled)  by 
the  Inter  lal  Revenue  Service. 

Respo.  idents:  Individuals  or 
househo  ds. 

Estimc  ted  Number  of  Respondents/ 
Recordkt  epers:  39,500. 

Estimo  ted  Burden  Hours  Respondent/ 
Recordkt  eper:  1  hour,  12  minutes. 

Freque.  ncy  of  Response:  Other  (on- 
time  filirg). 

Estima  ted  Total  Reporting/ 
Recordkt  eping  Burden:  47,400  hours. 

OMB  i^  fumber:  1545-0949. 

Form  I  lumber:  IRS  Form  2587. 

Type  0  f  Review:  Extension. 

Title:  J  .pplication  for  Special 
Enrollme  nt  Examination. 

Descri^  ttion:  This  information  relates 
to  the  de  ermination  of  the  eligibility  of 
individu  ils  seeking  enrollment  status  to 
practice  ^fore  the  Internal  Revenue 
Service. 


Fomi 


Form  706-GS(T) 
Schedule  A  


Respondents:  Individuals  or 
households. 

Estimated  Nund>er  of  Respondents: 
8,000. 

Estimated  Burden  Hours  Respondent: 
6  minutes. 

Frequency  of  Response:  Other  (one- 
time filing). 

Estimated  Total  Reporting  Burden: 
800  hours. 

OMB  Number:  1545-1098. 

Regulation  Project  Number:  TD  8418 
Final  (FI-91-86;  n-90-86;  n-90-91; 
and  FI-l-90). 

Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  This  regulation  requires 
state  and  local  govenunental  issuers  of 
tax-exempt  bonds  to  rebate  arbitrage 
profits  earned  on  nonpurpose 
investments  acquired  with  the  bond 
proceeds.  Issuers  are  required  to  submit 
a  form  with  the  rebate.  The  regulations 
provide  for  several  elections,  all  of 
which  must  be  in  writing. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,100. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper:  2  hom-s,  45  minutes. 

Frequency  of  Response:  On  occasion, 
Other  (at  most  every  5  years). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,550  horn's. 

OMB  Number:  1545-1145. 

Form  Number:  IRS  Form  706-GS(T). 

Type  of  Review:  Extension. 

Title:  Generation-Skipping  Transfer 
Tax  Return  for  Termination. 

Description:  Form  706-GS(T)  is  used 
by  trustees  to  compute  and  report  the 
Federal  GST  tax  imposed  by  Internal 
Revenue  Code  (IRC)  section  2601.  IRS 
uses  the  information  to  enforce  this  tax 
and  to  verify  that  the  tax  has  been 
properly  computed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping 


39 
13 


Leamina 

about  the  Taw 

or  the  form 


32 
13 


Preparing  the 
form 


32 
37 


Copying, 

assembling, 

and  sending 

the  fomi  to  the 

IRS 

(minutes) 


20 
20 
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Recordkeeping 


13 


Learning 

about  the  ew 

or  the  form 


Prepanrig  the 
form 


19 


Copymg, 

assembNng, 

and  sending 

the  form  to  the 

IRS 

(minutes) 


20 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  702  hours. 

OMB  Number:  1545-1288. 

Form  Number:  IRS  Fonn  8828. 

Type  of  Review:  Revision. 

Title:  Recaptiu*  of  Federal  Mortgage 
Subsidy. 

Description:  Form  8828  is  needed  to 
compute  the  section  143(m)  tax  on 
recapture  of  the  Federal  subsidy  from 
use  of  qualified  mortgage  bonds  and 
mortgage  credit  certificates  in  cases 
where  the  financing  is  provided  after 
1990  and  the  home  subject  to  the 
financing  is  sold  during  the  first  9  years 
after  financing  was  provided.  IRS  uses 
the  information  to  determine  that  the 


proper  amoimt  of  Federal  subsidy  is 
recaptured. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 

Recordkeeping — 1  hr.,  18  min. 
Learning  about  the  law  or  the  form — 22 

min. 
Preparing  the  form — 46  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  Other  (for 
year  of  sale  of  home). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26,340  hoiu^. 


OMB  Number:  1 545-1567. 

Form  Number:  IRS  Form  8854. 

Type  o/fleWetv;  Extension. 

Title:  Expatriation  Initial  Information 
Statement. 

Description:  Internal  Revenue  Code 
section  6039G  requires  persons  who 
lose  U.S.  citizenship  to  provide 
information  concerning  citizenship, 
income  tax  liability,  net  worth,  and  net 
assets.  Form  8854  is  used  to  report  this 
information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  11, 0(K). 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 


Recordkeeping  

Learning  atx)ut  the  law  or  the  form  

Preparing  the  fonm  

Copying,  assembling,  and  sending  the  form  to  the  IRS 


Part  I  and  II 


2  hr.,  57  min. 
.25  min. 
1  hr,  24  min. 
34  min. 


Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  23,060  hours. 

OMB  Number:  1545-1 71 1 . 

Regulation  Project  Number:  REG- 
116050-99  NPRM. 

Type  of  Review:  Extension. 

Title:  Stock  Transfer  Rules:  Carryover 
of  Earnings  and  Taxes. 

Description:  This  document  contains 
proposed  regulations  governing  the 
manner  in  which  certain  tax  attributes 
[i.e.,  earnings  and  profits  and  foreign 
income  tax  accounts)  carry  over  imder 
section  381  and  are  allocated  under 
section  312  in  transactions  described  in 
section  367(b)  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Respondent: 
3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,800  hours. 
Clearance  Officer:  R.  Joseph  Durbala, 

Internal  Revenue  Service,  Room  6411, 

1111  Constitution  Avenue,  NW., 

Washington,  DC  20224,  (202)  622- 

3634. 


OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503, 
(202)  395-7316.  , 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-29241  Filed  11-21-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

November  17,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasvuy  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room. 


11000, 1750  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  24,  2003 
to  be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1 535-0009. 

Form  Number:  PD  F 1851. 

Type  of  Review:  Extension. 

Title:  Request  for  Reissue  U.S.  Savings 
Bonds  to  a  Personal  Trust. 

Description:  Used  to  request  reissue  of 
savings  bonds  in  the  name  of  a  trustee 
of  a  personal  trust  estate. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
55,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  13,750  hours. 

OMB  Number:  1535-0068. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Governing  Book- 
Entry  Treasury  Bonds,  Notes  and  Bills. 

Description:  The  information  is 
requested  to  establish  an  Investor's 
Treasury  Account;  to  dispose  of 
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securities  upon  the  owner's  request; 
and,  to  determine  entitlement  to 
securities. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  State.  Local 
or  Tribal  Government. 

Estimated  Number  of  Resppndents: 
75,000. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  8,775  hours. 

OMB  Number:  1 535-0087. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Payment  by  Banks  and  Other 
Financial  Institutions  of  U.S.  Savings 
Bonds. 

Description:  Qualified  financial 
institutions  are  authorized  to  redeem 
eligible  savings  bonds  and  receive 
settlement  through  Federal  Reservfi 
Board  check  collection  system. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
40,000. 

Estimated  Burden  Hours  Per 
Respondent:  4  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  56,356  hours. 

OMB  Number:  1535-0089. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Implementing  Regulations: 
Government  Securities  Act  of  1986,  as 
amended. 

Description:  The  regulations  require 
certain  government  securities  brokers/ 
dealers  to  make  and  keep  certain 
records  concerning  government 
securities  activities,  to  submit  financial 
reports  and  make  certain  disclosures  to 
investors-part  of  customer  protection 
and  financial  responsibilities. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.039. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  Varies. 

Frequenpy  of  Response:  On  occasion. 
Monthly,  Quarterly,  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden  Hours:  363,957 
hours. 

OMB  Number:  1535-0104. 

Form  Number:  PD  F  2066. 

Type  of  Review:  Extension. 

Title:  Application  by  Survivors  for 
Payment  of  Bond  or  Check  Issues  Under 
Armed  Forces'  Leave  Act  of  1946. 

Description:  Used  by  survivors  for 
payment  of  bonds  issued  under  Armed 
Forces  Leave  Act  of  1946. 


Respc  idents:  Individuals  or 


c 


ds. 


Estimi  ited  Number  of  Respondents: 


househ 

E. 
400 

Estimkted  Burden  Hours  Per 
Responc  ent:  30  minutes. 
Frequt  'ncy  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden 
hours. 
Jumber:  1535-0105. 
vTumber:  PDF  2481. 
f  Review:  Extension, 
i  Application  for  Recognition  as 
I  iuardian  of  Minor  Not  under 
Gu  ardianship  and  Disposition  of 


Hours: 
OMB  I 
Form 
T\rpe 
Title: 

Natural 

Legal 

Securities 


Descri  ition:  Used  by  natural  guardian 
of  minor  to  request  disposition  of 
seciuritie  s 

Respo  idents:  Individuals  or 
househo  ds 

Estimi  ted  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Responc  ent:  10  minutes. 

Frequi  ncy  of  Response:  On  occasion. 

Estimi  tea  Total  Reporting  Burden 
Hours:  5  hours. 
Glearani  e  Officer:  Vicki  S.  Thorpe, 

Bureai  i  of  the  Public  Debt,  200  Third 

Street,  Parkersburg,  West  VA  26106- 

1328,    304)480-6553. 
OMB  Re  iewer:  Joseph  F.  Lackey,  Jr., 

Office  of  Management  and  Budget, 

Room  10235,  New  Executive  Office 

Buildi  ig,  Washington,  DC  20503  (202) 
-      395-7116. 


Lois  K.  Hi  illand, 

Treasury  PRA  Clearance  Officer. 

3-29242  Filed  11-21-03;  8:45  am] 
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DEPARl  MENT  OF  THE  TREASURY 
I  Revenue  Service 


Internal 

Privacy 
System 


i  \cx  of  1974,  as  Amended; 
I  >f  Records 


AGENCY 

Treasury 
ACTION 
act  systeln 


nternal  Revenue  Service, 


I  lotice  of  proposed  new  privacy 
of  records. 


SUMMAm :  In  accordance  with  the 
requiren  ents  of  the  Privacy  Act  of  1974, 
as  amen(  ed,  5  U.S.C.  552a,  the 
Departm  ;nt  of  the  Treasury,  Internal 
Revenue  Service,  gives  notice  of  a 
propose(  new  system  of  records  entitled 
"Treasui  y/IRS  00.008— Recorded 
Quality  Review  Records." 
DATES:  Cpmments  must  be  received  no 
later  tha^  December  24,  2003.  This  new 
system  o  records  will  be  effective 
January  !  ,  2004  unless  the  IRS  receives 
commen  s  that  would  result  in  a 
contrary  petermination. 


ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Governmental  Liaison  and 
Disclosure,  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  Comments  will 
be  made  available  for  inspection  and 
copying  upon  request  in  the  Freedom  of 
Information  Reading  Room  (1621),  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Loftin,  Senior  Policy  Analyst, 
W:CAS  401  West  Peachtree  Street,  NW., 
Atlanta,  Georgia  30308,  404-338-8914 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  Our 
current  quality  monitoring  process  doe^ 
not  provide  the  same  opportunity  as  the 
proposed  system  for  all  calls  to  be  , 

included  in  the  sample  selected  for 
quality  monitoring.  A  February  15,  2002 
Treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  review 
recommended  that  the  IRS  institute  an 
automated  call  recording  system  that 
would  provide  a  true  random  method  of 
selecting  calls  from  the  entire 
population  of  taxpayer  assistance  calls. 
In  a  follow-up  review  dated  January  16, 
2003,  TIGTA  stated  that  the  planned 
implementation  of  call  recording  will 
provide  the  IRS  with  an  important 
opportunity  for  improving  the 
effectiveness  and  efficiency  of  its 
quality  assurance  process  and,  in  turn, 
would  improve  the  quality  of  the 
customer's  experience  when  calling  the 
IRS  for  assistance.  Taxpayers  will  be 
notified  at  the  beginning  of  a  call  that 
their  call  may  be  monitored  or  recorded 
for  quality  improvement  purposes. 

The  proposed  automated  call 
recording  system  will  allow  the  IRS  to 
improve  quality  of  responses  to 
taxpayers  by  providing  an  efficient  and 
effective  means  of  assessing  employee 
performance.  Managers  may  play  the 
recording  when  discussing  the 
evaluation  of  the  call  with  the 
employee.  Audio  recordings  and  screen 
capture  images  will  be  kept  long  enough 
for  the  review  and  discussion  process  to 
take  place,  generally  not  more  than  45 
days. 

By  recording  taxpayer  calls  and 
tracking  employee  actions,  the  IRS  will 
be  able  to  improve  its  service  to  the 
public  by  providing  specific,  tangible 
feedback  to  employees.  The  system  will 
automatically  keep  track  of  evaluative 
data  and  will  alert  the  manager  to  areas 
in  which  the  employee  needs 
improvement.  As  a  result,  targeted 
training  will  be  provided  to  the 
employee  either  on-line  or  in  one-on- 
one  coaching  sessions.  The  IRS  is 
currently  negotiating  the  proposed 
program  with  representatives  of  the 
National  Treasury  Employees  Union. 


The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a{r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  o!S 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
November  30,  2000. 

The  proposed  new  system  of  records 
entitled  "Treasury/IRS  00.008 — 
Recorded  Quality  Review  Records"  is 
published  in  its  entirety  below. 

Teresa  Mullett  Ressel, 

Assistant  Secretary  for  Management  and 
Chief  Financial  Officer. 

Treasury/IRS  00.008 

SYSTEM  NAME: 

Recorded  Quality  Review  Records — 
Treasury/IRS. 

SYSTEM  location: 

Andover  Call  Site— W&I,  310  Lowell 
Street,  Andover,  MA  01812. 

Andover  Remote  Call  Site,  900 
Chelmford  St.,  Tower  III,iowell,  MA 
01851. 

Andover  Methuen  EITC,  96  Milk 
Street,  Methuen,  MA  01844. 
-     Atlanta  Call  Site— W&I,  2385 
Chamblee-Tucker  Road,  Chamblee. 
Georgia  30341. 

Dimwoody  AUR  Call  Site-^W&I,  6655 
Peachtree-Dvm  woody  Road,  Dun  woody, 
Georgia  30328. 

Austin  Call  Site— W&l,  1821 
Director's  Boulevard,  Austin,  TX  78744. 

Baltimore  Call  Site— W&I,  100  S. 
Charles  Street,  Bahimore,  MD  21201. 

Boston  Call  Site,  25  New  Sudbury 
Street,  10th  Floor,  JFK  Federal  Bldg., 
Boston,  MA  02203. 

Brookhaven  Call  Site— SB/SE,  1040 
Waverly  Avenue,  Holtsville,  NY  11742. 

Buffalo  Call  Site— SB/SE,  Union  & 
Bennet  Road.  Cheektowaga,  NY  14227. 

Cincinnati  Call  Sitez— SB/SE,  333 
Scott  Street,  Covington,  KY  41019. 

Cincinnati  TE/GE  Call  Site,  Peck 
Federal  Bldg.,  550  Main  St.,  Room  2405, 
Cincinnati,  OH  45201. 

Cleveland  Call  Site— W&I,  1240  East 
9th  Street,  Qeveland,  OH  44109. 

Dallas  Call  Site— W&I,  114  Commerce 
Street,  Dallas,  TX  75242. 

Houston  Call  Site,  8701  South 
Gessner,  Houston,  TX  77074. 

Denver  Call  Site— W&I,  600  17th 
Street,  Denver,  CO  80202. 

Detroit  Call  Site,  McNamara  Federal 
Bldg.,  477  Michigan  Avenue,  Detroit,  MI 
48226. 

Fresno  Call  Site— W&I,  5045  E.  Butler 
Avenue,  Fresno,  CA  93888. 
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Indianapolis  Call  Site— SB/SE  3849 
Richardt  Street,  Indianapolis,  IN  46226. 

Jacksonville  Call  Site— W&I,^057 
Carmichael  Drive,  Jacksonville,  FL 
32207. 

Jacksonville  Call  Site— W&I,  One 
Independent  Drive,  3rd  Floor, 
Jacksonville,  FL  32202. 

Kansas  City  Call  Site— W&I,  7720  W. 
119th  Street,  Overland  Park,  KS  66213. 

Memphis  Call  Site— SB/SE,  5333 
Getwell  Road,  Memphis,  TN  38118. 

Memphis  Call  Site,  5410  S. 
Mendenhall,  Ste.  10,  Memphis,  TN 
38141. 

Nashville  Call  Site— SB/SE,  5080 
Nolensville  Road,  Nashville,  TN  32701. 

Oakland  Call  Site— SB/SE,  1301  Clay 
Street,  Oakland,  CA  94612. 

Ogden  Call  Site— SB/SE,  2262  Wall 
Street,  Ogden,  UT  84401. 

Ogden  Comphance  A  Call  Site.  1160 
W.  1200  South  St.,  Ogden,  UT  84201. 

Ogden  Compliance  E  Call  Site.  119  N. 
Jorgensen  Ave.,  Ogden,  UT  84404. 

Philadelphia  Call  Site— SB/SE,  11601 
Roosevelt  Blvd.,  Philadelphia,  PA 
19154. 

Philadelphia  Compliance  Call  Site, 
11601  Roosevelt  Blvd.,  Philadelphia.  PA 
19154. 

Pittsburgh  Call  Site— W&I,  100  Liberty 
Avenue,  Pittsburgh,  PA  15222. 

Portland  Call  Site— W&I.  1220  SE.  3rd 
Avenue,  Portland,  OR  97204. 

Richmond  Call  Site— W&I,  400  N.  8th 
Street,  Richmond,  VA  23240. 

San  Juan  Call  Site-W&I,  7  Tabonuco 
Street.  San  Juan.  PR  00968. 

Seattle  Call  Site-W&I,  915  2nd 
Avenue.  Seattle,  WA  98174. 

St.  Louis  Call  Site— W&I,  1222  Spruce 
Street,  St.  Louis,  MO  63101. 

Chicago  Call  Site,  230  S.  Dearborn  St., 
22nd  FL,  Chicago,  IL  60604. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

IRS  employees  who  respond  to 
taxpayer  assistance  calls. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  required  to  administer  IRS 
quality  review  and  employee 
performance  feedback  programs. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  U.S.C.  7801. 

PURPOSE(S): 

Records  in  this  system  are  used  to 
administer  IRS  quality  review  programs. 
Although  information  will  include 
questions  and  other  statements  from 
taxpayers  or  their  representatives  on 
recordings,  the  primary  focus  of  the 
system  is  to  improve  service  and 
retrieve  information  by  the  employee 
and  not  create  records  focusing  on  the 
taxpayer. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TH6 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  returns  and  return 
information  may  be  made  only  as 
provided  by  26  U.S.C.  6103. 

Records  other  than  returns  and  return 
information  may  be  used  to: 

(1)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when  (a)  the  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  par^  to  litigation 
or  has  an  interest  in  such  htigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged. 

(2)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
employee  to  whom  the  record  pertains. 

(3)  Disclose  information  to  a 
contractor  when  necessary  to  perform  a 
government  contract. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media  and  paper. 

RETRIEVABILfTY: 

Recorded  contacts  will  be  retrieved  by 
unique  identifier  for  the  IRS  employee 
handling  the  telephone  call.  Recorded 
calls  or  screens  will  not  be  retrieved  by 
taxpayer  name  or  taxpayer  identifying 
number. 

SAFEGUARDS: 

Safeguard  access  controls  will  not  be 
less  than  those  provided  for  by  IRM 
25.10.1,  Information  Technology 
Security  PoUcy  and  Guidance,  and  IRM 
1.16,  Manager's  Security  Handbook. 

RETENTION  AND  DISPOSAL: 

Record  retention  will  be  established 
in  accordance  with  the  National 
Archives  and  Records  Administration 
Regulations  part  1228,  subpart  B- 
Scheduling  Records.  Audio  recordings 
and  screen  captiu^  images  will  be  kept 
long  enough  for  the  review  and 
discussion  process  to  take  place, 
generally  not  more  than  45  days. 
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SYSTEM  KMNAGER(S)  ANO  AOORESS: 

Official  prescribing  policies  and 
practices:  Commissioner,  Wage  and 
Investment.  Official  maintaining  the 
system:  Head  of  the  call  site  maintaining 
the  file.  See  "system  location"  above  for 
a  list  of  the  call  sites  and  addresses. 

NOnRCATION  PfNXEDURE: 

hidividuals  may  inquire  in 
accordance  with  instructions  appearing 
at  31  CFR  part  1,  subpart  C,  Appendix 
B.  Inquiries  should  be  addressed  to  the 
systesm  manager  address  listed  above. 

RECOM)  ACCESS  PMCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  this  system  of 
records  or  seeking  to  contest  its 
contents,  may  inquire  in  accordance 
with  instructions  appearing  at  31  CFR 
'part  1,  subpart  C,  Appendix  B.  Inquiries 
should  be  addressed  to  the  system 
manager  address  listed  below.  _. 

COHTESTWIG  RECORO  PROCEDURES: 

26  U.S.C.  7852(e)  prohibits  Privacy 
Act  amendment  of  tax  records.  See 
"Record  Access  Procedures"  above  for 
seeking  amendinent  for  records  that  are 
not  tax  records. 

RECORD  SOURCE  CATEGOfltES: 

Records  in  this  system  are  provided 
by  IRS  employees  when  they  provide 
information  by  identifying  themselves 
for  the  purpose  of  assisting  a  taxpayer. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-29240  Filed  11-21-03;  8:45  am] 

nUMG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-05;  OTS  Nos.  H-4004  and  05190] 

Provident  Bank,  IMontetMllo,  NY,  and 
Provident  Bancorp,  Inc.,  Monteiieilo, 
NY;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  14,  2003,  the  Director, 
Supervision  Policy,  Office  of  Thrift 
Supervision  ("OTS"),  or  her  designee, 
pursuant  to  delegated  authority, 
approved  the  application  of  Provident 
Bancorp.  MHC  and  Provident  Bank, 
both  of  Montebello,  New  York,  to 
convert  the  stock  form  of  organization. 
Copies  of  the  application  are  available 
for  inspection  by  appointment  (phone 
number:  202-906-5922  or  e-mail: 
Public.Info@OTS.Treas.gov)  at  the 
Public  Reading  Room,  OTS,  1700  G 
Street.  NW.,  Washington,  DC  20552,  and 
the  OTS  Northeast  Regional  Office,  10 


Exchanga  Place,  18th  Floor,  Jersey  City, 
New  Jersey  07302. 

Dated:  November  18,  2003. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  fWasliington, 
Corporate  Secretary. 
(FR  Doc.  08-29192  Filed  U-21-03;  8:45  am] 

BHXING  COOE  6720-<)1-M 

DEPARTMENT  OF  THE  TREASURY 

Office  of  ^rlft  Supervision 
[AC-04:  OTS  Nos.  H-3668  and  14617] 

Synergy  financial  Group,  inc., 
Cranforidl  NJ;  Approval  of  Conversion 
Appllcatij 

Notice  is  hereby  given  that  on 
Novembet  12,  2003,  the  Director, 
Supervisijon  Policy,  Office  of  Thrift 
Supervision  ("OTS"),  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved!  the  application  of  Synergy 
Bank,  Craiford,  New  Jersey,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspecticm  by  appointment  (phone 
number:  102-906-5922  or  e-mail: 
PublicInp^OTS.  Treas.gov)  at  the 
Public  Riding  Room,  OTS,  1700  G 
Street,  N\»^.,  Washington,  DC  20552,  and 
the  OTS  1  Jortheast  Regional  Office,  10 
Exchange  Place,  18th  Floor,  Jersey  City, 
New  Jersiy  07302. 

Dated:  N  ovember  18,  2003. 

By  the  0  ffice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  0  1-29191  Filed  11-21-03;  8:45  am] 
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UNITED  STATES  INSTITUTE  OF 
PEACE 

Announc  sment  of  the  Spring  2004 
Solicited  JGrant  Competition;  Grant 
Program 

AGENCY:  tnited  States  Institute  of  Peace. 
ACTION:  ^  otice. 


The  Agency  Announces  its 
Spring  2004  Solicited  Grant 
The  Solicited  Grant 
is  restricted  to  projects  that 
themes  and  topics  identified 
by  the  Institute  of  Peace, 
and  topics  for  the  Spring 
competition  are: 
A:  The  Proliferation  of 
of  Mass  Destruction 

B:  Bridging  the  Divides: 
Relations  With,  and  Within, 
World 
March  1,  2004. 


Application  material  Available  on 
Request. 

Notification  Date:  September  31, 
2004. 

ADDRESSES:  For  more  information  and 
an  application  package:  United  States 
Institute  of  Peace,  Grant  Program, 
Solicited  Grants,  1200  17th  Street,  NW., 
Suite  200,  Washington,  DC  20036-3011, 
(202)  429-3842  (phone),  (202)  833-1018 
(fax),  (202)  457-1719  (TTY),  E-mail: 
grants@usip.OTg. 

Application  material  available  on- 
line: http://www.usip.org/gmnts. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Grant  Program,  Phone  (202)  429-3842, 
E-mail:  grants@usip.org. 

Dated:  November  18,  2003. 
Bemie  J.  Carney, 

Director  Office  of  Administration. 

(FR  Doc.  03-29198  Filed  11-21-03;  8:45  am] 
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UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  tlie  Spring  2004 
Unaoiicited  Grant  Competition  Grant 
Program 

AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 

SUMMARY:  The  Agency  annoimces  its 
Upcoming  Unsolicited  Grant  Program, 
which  offers  support  for  research, 
education  and  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
resolution.  The  Unsolicited  competition 
is  open  to  any  project  that  falls  within 
the  Institute's  broad  mandate  of 
international  conflict  resolution. 

Deadline:  March  1,  2004. 

Application  Material  Available  on 
Request. 

DATES:  Receipt  of  Application:  March  1, 
2004. 

Notification  Date:  Septemljer  31, 
2003. 

ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace,  Grant 
Program,  1200  17th  Street.  NW..  Suite 
200,  Washington,  DC  20036-3011,  (202) 
429-3842  (phone),  (202)  833-1018  (fax), 
(202)  457-1719  (TTY),  E-mail: 
grants@usip.org. 

Application  material  available  on- 
line: www.usip.org/grants. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Grant  Program,^Phone  (202)-429-3842, 
E-mail:  grants@usip.org. 
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Dated:  November  18,  2003. 
Bemice  J.  Carney, 

Director,  Office  of  Administration. 

[FR  Doc.  03-29199  Filed  11-21-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  ttie  issue. 


ENVIROMMENTAL  PROTECTION 
AGENCY 

40CFRI>art52 

rTX-154- 1-7590;  FRL-7585-8] 

Approva  and  Promulgation  of 
Implementation  Plans;  Texas; 
ReviskHi  s  to  Regulations  for  Permits 
by  Rule,  Control  of  Air  Pollution  by 
Permits  or  New  Construction  or 
Modifica^on,  and  Federal  Operating 
Permits 


Correctk  n 


In  rule!  document 
on  page 


03-28416  beginning 
4543  in  the  issue  of  Friday, 


November  14,  2003,  make  the  following 
correction: 

§52.2270    [CorreclMl] 

On  page  64549,  in  §52.2270(c),  in  the 
table,  under  Subchapter  F — Standard 
Permits,  in  the  last  colimm,  the  first 
entry  shoidd  read  "The  SIP  does  not 
include  section  116.601(a)(1)." 

[FR  Doc.  C3-28416  Filed  11-21-03;  8:45  am] 
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.62501 

.62501 

.62535 

.62535 

.62535 

.62535 

.62535 

.62535 

.62535 

.62535= 

.62535 


47  CFR 

25 62247.63994 

51 63999 

64 62249.  62751.  63029 

73 62539,  62540,  62541. 

64555 


22 64050 

24 64050 

53 65665 

73 62554.  64578.  64579 

90 64050 

48  CFR 

204.. 64555.  64557 

208 64559 

210 64559 

212 64557 

213 64557 

216 64661 

219 64559 

252 .:.64557.  64559 

Proposed  Rules: 

601 64297 

602 64297 

603 64297 

604 .-. 64297 

605..... 64297 

606 64297 

609 64297 

61 1 64297 

612 64297 

613 64297 

616 64297 

617 64297 

619 64297 

622 64297 

623 64297 

625 64297 

626 .: 64297 

628 ...64297 

630 64297 

632 64297 

636 64297 

637 64297 

642 64297 

651 64297 

652 64297 

653 64297 

1801 64847 

1803 64847 

1804 :64847 

1805 64847 

1806 64847 

1807 64847 

1808 :...64847 

1809 64847 

181 1 64847 

1821 64847 

49  CFR 

383 


.63030 
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571 ^ 65179,  65404 

579 64568 

1572 ...r. 63033 

590 65404 

Propo— d  RuIm: 

192 62555 

195 62555 


224 62942 

393 64072 

571  62417,  65431,  65667 

587 62421 

50CFR 

229 65409 


622 62373,  62542,  64820 

635 63738,  64990 

648 62250,  64821 

660 62374 

Propo»«cl  Rules: 

17 65020 

20 65023 


300 63052 

600 62267,  64578 

622 62267,  62422 

635 63747 

648 64579 

660 62763,  63053 

679 62423,65676 


IV 
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REMINDERS 

The  Hems  in  this  list  ware 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiflcarKe. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  24, 
2003 

AGRICULTURE 
DEPARTMENT 
AgricuHural  Marketing 
Service 

Prunes  (dried)  produced  in— 
California;  published  10-23- 
03 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtmoeplMrlc  Administration 

Marine  mammals: 
■Commercial  fishing 
authorizations — 
Atlaritic  Large  Whale  Jake 
Reduction  Plan; 
published  11-20-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  Mexico;  put}llshed  10- 
9-03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arizona;  published  10-30-03 
Michigan;  published  10-30- 
03 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Mlhing  claims  or  sites, 
locating,  recording,  and 
maintaining;  fee 
requirements;  published 
10-24-03 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arnj 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentuclcy;  published  11-24- 
03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Servloe 

Vinjses,  serums,  toxins,  ek:.: 


Bovine  virus  diarrtiea  and 
bovine  rhinotracjieitis 
vaccines;  standard 
requirements;  comments 
due  by-12-5-03;i  published 
10-6-03  [FR  03^5252] 
COMMERCE  DEPAI ITMENT 
National  Oceanic  a  id 
Atmospheric  Admit  istration 
Fishery  consereation  and 
rrianagement: 
Alaska;  fisheries  a 
Exclusive  Econo  nic 
Zone — 

Gulf  of  Alaska  £  roundfish; 
comments  du^   by  12-1- 
03;  published  10-16-03 
[FR  03-26074 
GuH  of  Alaska  £  roundfish; 
comments  du«   by  12-4- 
03;  published  11-4-03 
[FR  03-27605t 
DEFENSE  DEPARTMENT 
Acquisition  regulators: 
Indian  Incentive  Piogram; 
comments  due  ly  12-1- 
03;  published  1C-1-03  [FR 
03-24629] 
-Service  contracts  and  task 
orders  approval; 
comments  due  ty  12-1- 
*    03;  published  10-1-03  [FR 
03-24627] 

EDUCATION  DEPARTMENT 

Grants: 
Faith-based  organisations; 
eligibility  to  parti  :lpate  in 
direct  grant,  Sta  e- 
administered,  anj  other 
such  programs;  :omments 
due  by  12-1-03;  published 
9-30-03  [FR  03-1 14292] 

ENERGY  DEPARTM  ENT 
Energy  Efficiency  a  fid 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  progrim: 
Energy  conservatic  n 
standards  and  t(  st 
procedures — 
Clothes  washers 
comments  du<  t>y  12-1- 
03;  published  10-31-03 
[FR  03-27468J 
Clothes  washers^ 
comments  due  by  12-1- 
03;  published  ft  0-31 -03 
[FR  03-274691 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission  ^ 

Electric  rate  and  cor^rate 

regulation  filings: 

Virginia  Electric  _&  Power 
Co.  et  al.;  Open  for 
comments  until  iirther 
notk:e;  publisher  10-1-03 
[FR  03-24818]    | 

ENVIRONMENTAL    I 
PROTECTION  AGEliCY 

Air  programs;  appro\ial  and 
promulgation;  Staff  plans 


for  designated  facilities  and 

pollutants: 

Puerto  Rico;  comments  due 

by  12-1-03;  published  10- 

31-03  [FR  03-27483] 
Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning^ 
purposes;  designation  of 
areas: 
Arizona;  comments  due  by 

12-3-03;  published  11-3- 

03  [FR  03-27263] 
Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

12-1-03;  published  10-30- 

03  [FR  03-27267] 
Kentucky;  comments  due  t>y 

12-3-03;  pubKshed  11-3- 

03  [FR  03-27551] 
Missouri;  comments  due  by 

12-1-03;  published  10-30- 

03  [FR  03-27261] 
Montana  and  Wyoming; 

commertts  due  by  12-5- 

03;  published  11-5-03  [FR 

03-27265] 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 

12-1-03;  published  10-31- 

03  [FR  03-27487] 
Environmental  statements; 
availat}ility,  etc.: 
Coastal  nonpoint  pollution 

control  program — 

Minnesota  and  Texas; 
Open  for  comments     - 
until  further  notne; 
published  10-16-03  [FR 
03-26087] 
Hazardous  waste  program 
authorizations: 
South  Dakota;  comments 

due  by  12'3-03;  published 

11-3-03  [FR  03-27553] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Vinclozolin;  comments  due 

by  12-1-03;  published  9- 

30-03  [FR  03-24782] 
Zinc  phosphide;  comments 

due  by  12-1-03;  published 

9-30-03  [FR  03-24844] 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update;  comments  due 
by  12-1-03;  published 
10-30-03  [FR  03-27161] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


North  Carolina;  comments 
due  by  12-1-03;  published 
10-22-03  [FR  03-26682] 
Teieviston  stations;  tat>le  of 
assignments: 

New  Yorit;  comments  due 
by  12-1-03;  published  10- 
31-03  [FR  03-27430] 
Wireless  radio  and  satellite 
spectrum,  efficient  use 
promotk)n;  secondary 
maiicets  developnr)ent; 
regulatory  bamers 
eliminatkm;  comments  due 
by  12-5-03;  published  11- 
25-03  (FR  03-29193] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Reports  and  guklance 

documents;  availability,  etc.: 

Evaluating  safety  of 
antirrucrobial  new  animal 
drugs  with  regard  to  their 
mk:robk}logk»l  effects  on 
t>acteria  of  human  health 
concern;  Open  for 
comments  until  furtfier 
notice;  published  10-27-03 

■   [FR  03-27113] 

HOMELAND  SECURITY 
DEPARTMENT 

Customs  and  Border 
Prolsction  Bureau 

ArtKies  condltiionally  free, 
sutjject  to  reduced  rate, 
etc.: 

Caribbean  Basin  Economk: 
Recovery  Act;  brassieres; 
preferential  -treatment; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
(»-24796] 
Drawt>ack: 

Mercftandise  processing 
fees;  claim  eligibility 
based  on  substitution  of 
finished  petroleum 
derivatives;  comments  due 
by  12-1-03;  published  10- 
2-03  [FR  03-24856] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Crittoai  habitat 

designations — 

Tennessee  and 
Cumberiand  River  Basin 
mussels;  technical 
correction;  comments 
due  by  12-5-03; 
published  10-6-03  [FR 
03-25184] 

Scarlet-chested  parakeet 
and  turquoise  parakeet; 
comments  due  by  12-1- 
03;  published  9-2-03  [FR 
03-22225] 
Migratory  bird  permits: 
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Icelandic  eiderdown; 
importation;  comments 
due  by  12-4-03;  published 
9-5-03  [FR  03-22298] 
INTERIOR  DEPARTMErfT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Incident  reporting 
requirements;  comments 
due  by  12-5-03;  published 
7-31-03  [FR  03-19459] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Colorado;  comments  due  by 
12-5-03;  published  11-20- 
03  [FR  03-28996] 
JUSTICE  DEPARTMENT 
Grants: 
Religious  organizations; 
participation  in  department 
programs;  equal  treatment 
of  all  program 
participants;  comments 
due  by  12-1-03;  published 
9-30-03  [FR  03-24294) 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Workforce  Investment  Act; 
nondiscrimination  and  equal 
opportunity  provisions: 
Religious  activities;  Federal 

financial  assistance; 

comments  due  by  12-1- 

03;  published  9-30-03  [FR 

03-24296] 

LABOR  DEPARTMENT 

Workforce  Investment  Act; 
nondiscrimination  and  equal 
opportunity  provisions: 
Religious  activities;  Federal 
financial  assistance; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24296] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions:  ■» 

Conversion  of  insured  credit 
unions  to  mutual  savings 
banks;  information 
disclosure;  comments  due 
by  12-1-03;  published  10- 
1-03  [FR  03-24762] 


Suretyship  and  guaranty 
requirements;  maximum 
borrowing  authority; 
comments  due  by  12-1- 
03;  published  10-1-03  [FR 
03-24761] 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  12-1-03;  published 
10-30-03  [FR  03-27310] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 

Fee  rates;  comments  due 

by  11-30-03;  published 

10-8-03  [FR  03-25472] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 

employees: 

Federal  Employees  Health 
Benefits  Children's  Equity 
Act  of  2002; 

implementation;  comments 
due  by  12-1-03;  published 
10-1-03  [FR  03-24792] 
Prevailing  rate  systems; 

comments  due  by  12-1-03; 

published  10-31-03  [FR  03- 

27382] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Fund  of  funds  investments; 
investment  company's 
ability  to  acquire  shares 
of  another  investment 
company  broadened; 
registration  forms 
amended;  comments  due 
by  12-3-03;  published  10- 
8-03  [FR  03-25336] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ain«onhiness  directives: 
Airbus;  comments  due  by 
12-1-03;  published  10-30- 

^      03  [FR  03-27323] 
Australia  Pty  Ltd.; 
AeroSpace  Technologies; 
comments  due  by  12-4- 
03;  published  10-24-03 
[FR  03-26899] 
Boeing;  comments  due  by 
12-1-03;  published  11-4- 
03  [FR  03-27672] 
Bombardier;  comments  due 
by  12-1-03;  published  10- 
31-03  [FR  03-27426] 


General  Electric  Co.; 

comments  due  by  12-2- 

03;  published  10-3-03  [FR 

03-25000] 
McDonnell  Douglas; 

comments  due  by  12-1- 

03;  published  10-15-03 

[FR  03-25979] 
Saab;  comments  due  by  12- 

1-03;  published  10-30-03 

[FR  03-27321] 
Class  E  airspace;  comments 
due  by  12-5-03;  published 
10-21-03  [FR  03-26560] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Information  collection 
responses;  electronic 
transmittal  options; 
comments  due  by  12-5-03; 
published  11-5-03  [FR  03- 
27761] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Consolidated  return 
regulations — 

Section  108  application  to 
consolidated  group 
meml)ers;  indebtedness 
income  discharge; 
cross-reference; 
comments  due  by  12-3- 
03;  published  9-4-03 
[FR  03-22454] 
Nonaccmal-experience 
method  of  accounting;  use 
limitation;  cross  reference; 
public  hearing;  comments 
due  by  12-3-03;  published 
9-4-03  [FR  03-22459] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen^ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonn  from  the 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1442/P.L.  108-126 

To  authorize  the  design  and 
constnjction  of  a  visitor  center 
for  the  Vietnam  Veterans 
Memorial.  (Nov.  17,  2003;  117 
Stat.  1348) 

H.R.  3288rt».L.  108-127 

To  amend  title  XXI  of  the 
Social  Security  Act  to  make 
technrcal  corrections  with 
respect  to  the  definition  of 
qualifying  State.  (Nov.  17, 
2003;  117  Stat.  1354) 

S.  677/P.L  108^28 

Black  Canyon  of  ttie  Gunnison 
Boundary  IRevlsion  Act  of 
2003  (Nov.  17,  2003;  117 
Stat.  1355) 

S.  924/P.L.  108-129 

To  authorize  the  exchange  of 
lands  t}etween  an  Alaska 
Native  Village  Corporatk>n  and 
ttie  Department  of  the  Interior, 
and  for  otfier  purposes.  (Nov. 
17,  2003;  117  Stat.  1358) 

Last  List  November  17,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
listserv.gsa.gov/archives/  , 

publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
avaMabie  through  this  servrce. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


Tttte 


Shock  fiuinDSr 


Jht&  checklist,  prepared  by  the  Office  of  the  Federal  Registe  r,  is 
pObiished  weeMy.  It  Is  arranged  in  the  order  of  CFR  titles,  st)ck 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  sihce  last 
week  and  whteh  is  now  available  for  sale  at  the  GovemmenI  Printing 
Olhoe. 

A  checklist  of  current  CFR  vokjmes  comprising  a  complete  dFR  set, 
also  appears  in  ttie  latest  issue  of  the  LSA  (List  of  CFR  Secfons 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  ttie  Government  rtinting 
Office's  GPO  Access  Service  at  htlpV/www.access.gpo.gov/  iara/cfr/ 
index.htmi.  For  infonrtatnn  about  GPO  Access  call  the  GPO  I 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-51 2-1 53( . 
The  annual  rate  for  subscription  to  all  revised  paper  volume;  i 
$1 1 95.00  domestic,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  the  SuperinterKJent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  mi^st  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  m^y  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday]  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  ]rour 
charge  orders  to  (202)  S12-22S0.  I 


User 


IS 


Tin* 


Slock  NumlMr 


1, 2  (2  Reserved) (869-05(H)0001-«) 9.00 

3  (20O2  CompikiNon 


Price       Revision  Oat* 


"Jan.  1.  2003 


and  Ports  100  and 
10)) 


(869-050-00002-4) 32.00      '.  an.  1,  2003 


.  (869-050^)0003-2) 


9.50 
5  Parts: 

1-699 (869-050-00004-1) 57.00 

700-1 199 (869-050-00005-9) 46.00 

)200-End,  6  (6 
Reserved) (869-05OO0006-7) ......     58.00 

7  Parts: 

1-26 (869-(KO-00007-5) .. 

27-52  (869-050-00008-3)  .. 

53-209 (869-050K)0009-l)  .. 

210-299 (869-05(H)001t>-5) .. 

300-399 (869-050-00011-3) .. 

400-699 (869^)50-00012-1)  .. 

700-899 (86W)50-00013-0) .. 

900^999 (869-050-00014-8)  .. 

1000-1199 (869-050-00015-6)  .. 

120&-1599  (869050^)0016-4) .. 

160O-1899  (869-050-00017-2) .. 

1900-1939  (869-050-00018-1) .. 

1940-1949  (869^)50^0019-9)  .. 

1950-1999  (869-050-00020-2)  .. 

2000-€nd (869-O5O-00021-1)  .. 


40.00 
47.00 
36.00 
59.00 
43.00 
39.00 
42.00 
57.00 
23.00 
58.00 
61.00 
29.00 
47.00 
45.00 
46.x 

58.00 


8  - (869-050-00022-9)  .. 

9  Parts: 

1-199  (869-050-00023-7) 58.00 

200-€nd  (869-050-00024-5) 56.00 

10  Parts: 

58.00 
56.00 
44.00 
58.00 

38.00 


1-50 (869-050-00025-3)  . 

51-199 (869-050-00026-1)  . 

200-499 (869-050-00027O)  . 

500-€nd  (869-050-00028-8) . 

11  (869-050-00029-6)  . 

12  Parts: 

1-199  (869-05OKXX)30-0) . 

200-219 (869-050-00031-8)  . 

220-299 (869-050-00032-6). . 

300-499 (869-050-00033-4)  . 

500-699 (869^)50-00034-2) . 

600-899 (869-050-00035-1)  . 

90l«nd  (869-O50-00036-9)  . 

18 (869-05OO0037-7)  . 


30.00 
38.00 
58.00 
43.00 
38.00 
54.00 
47.00 

47.00       Jan.  1 


.on. 

,  an. 
,  an. 

,  an. 

,  an. 
,  an. 
.an. 
,  an. 
,  an. 
.an. 
.an. 
■  an. 
.an. 
.an. 
.on. 
,  an. 
.an. 
,  an. 
,  an. 

,  an. 

,an. 
,  an. 


,  an. 

an. 

.an. 

•  on. 

,  an. 


,  art. 
.an. 
.an. 
.an. 
,  an. 
.an. 
,  an. 


2003 

2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 

2003 
2003 

2003 
2003 
2003 
2003 

2003 


2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 


14  Parts: 

1-59 (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-(KO-O004O-7) 

200-1199 (869-050-00041-5) 

1200-End (869-050^)0042-3) 

15  Parts: 

0-299 (869-050^)0043-1) 

300-799 (869-050-00044-0) 

800-End  (869-050-00045-8) 

16  Parts: 

0-999  (869-050-00046-6) . 

1000-£nd (869-050-00047-4) , 

17  Parts: 

1-199  (869-050-0004^1) 

200-239 (869-050-00050-4) , 

240-£nd  ...;. (869-050-00051-2) , 

18  Parts: 

1-399 (869-050-00052-1)  . 

400-£nd  „. (869-05O<)005*-9) . 

19  Parts: 

1-140 (869-O5O-00054-7)  , 

141-199 (869-05(H)0055-5) , 

200-€nd (869-050-00056-3) , 

20  Parts: 

1-399  (86W)50-00057-1) . 

400-499 (869-050-00058^)) . 

500-End  „ (869O50-00059-8) , 

21  Parts: 

1-99  (869-05(H)0060-l) . 

100-169 (869-0504)0061-0) . 

170-199 (869-050-00062-8) . 

200-299 (869-050-00063-6) . 

300-499 (869-050-00064-4) . 

500-599 (869-050-00065-2) . 

600-799 (8694)5(H)0066-1) . 

800-1299 (869-050-00067-9)  . 

1300-£nd -..  (8694)504)0068-7) . 

22  Parts: 

1-299  (869-050-00069-5) . 

300-£nd  (869-0504)0070-9) , 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 

40.00 
47.00 
50.00 
17.00 
29.00 
47.00 
15.00 
58.00 
22.00 

62.00 
44.00 


58.00 
50.00 
30.00 
61.00 
30.00 

63.00 


25 (869-0504)0077-6) .. 

26  Parts: 

§§1.0-1-1.60 (8694)504)0078-4) 49.00 

§§  1.61-1.169 (8694)504)0079-2) 63.00 

§§1.170-1.300 (8694)504)0080-6) 57.00 

§§  1 .301-1 .400 (8694)5(H)0081-4) 46.00 

§§  1.401-1.440 (869-0504)0082-2) 61.00 

§§1.441-1.500 (86W)5O4)0083-l) 50.00 

§§1.501-1.640 (869-0504)0084-9) ......  49.00 

§§  1.641-1.850". (8694)50-00085-7) 60.00 

§§  1 .851-1 .907 (869-0504)0086-5) 60.00 

§§1.908-1.1000  (8694)504)0087-3) 60.00 

§§1.1001-1.1400  (8694)504)0088-1) 61.00 

§§1. 1401-1. 1503-2A  ....(869-0504)0089-0) 50.00 


§§1.1551-€nd  (8694)504)0090-3) 

2-29  (8694)504)0091-1) 

30-39  (8694)504)00924)) 

40-49  (869-0504)0093-8) 

50-299 (8694)5&4)0094-6) 

300-499 (8694)50^)0095-4) 

500-599 (8694)504)0096-2) 

600-End  (869-0504)0097-)) 


50.00 
60.00 
41.00 
26.00 
41.00 
61.00 
12.00 
17.00 


Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  I 
Apr,  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 


23  (8694)50-00071-7)  ..„..     44.00        Apr.  1 

24  Parts: 

0-199  (8694)5(H)0072-5) .. 

200-499 (8694)504)0073-3) .. 

500-699 (869-0504)0074-1) .. 

700-1699 (8694)504)00754))  .. 

1700-End (8694)504)0076-8) .. 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
*Apr.  1 
Apr.  1 


2003 
2003 
2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 

2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 

2003 
2003 

2003 

2003 
2003 
2003 
2003 
2003 

2003 


2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
2003 
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Stock  Numbar 


TWc 


27  Parts: 

1-199  (869-05(H)0098-9) 

200-€nol  (869-050-00099-7) 

28  Parts: 

0-A2  (869-050-001004) 

43-End  (869-050-00101-2) 

29  Parts: 

(W9  (869^)50-00102-1) 

100-499 (869-050-00103-9) 

500-899 (869-05000104-7) 

900-1899 (869-050^105-5) 

1900-1910  (§§  1900  to 

1910.999) (869-050-00106-3) 

1910  (§§19101000  to 

end)  (869-050-00107-1) 

1911-1925  (869-050-00108-0)  . 

1926 (869-050-00109-8)  . 

1927-End (869-050-00110-1)  . 

30  Parts: 

1-199  (869-050-00111-0)  . 

20O-699 (869-050-00112-8)  . 

700-End  (869-050-00113-6)  , 

31  Parts: 

0-199  (869-05000114-4)  . 

20O-End  (869-050-00115-2) . 

32  Parts: 

1-39,  Vol.  I 

^  1-39,  Vol.  II 

1-39,  Vol.  ill 

1-190  (869^)5000116-1)  . 

191-399 (869-050-00117-9)  . 

400-629 (869-050001 18-7)  . 

630-699 (869-05OK)0119-5)  . 

700-799 (869-050-00120-9)  . 

800-€nd (869-050-00121-7) . 

33  Parts: 

1-124  (869-050-00122-5)  . 

125-199 (869-050001 23-3)  . 

200-End  (869-050-00124-1) . 

34  Parts: 

1-299 (869-050-00125-0)  . 

300-399 (869-050-00126-8)  . 

400-End  (869^)50-00127-6) . 

35  (869-050-00128^)  . 

36  Parts 

1-199  (869-050-00129-2)  . 

20O-299 (869-050-00130-6)  . 

300-End  (869^)5CM)013M)  . 

37  (869-05(M)0132-2)  . 

38  Parts: 

0-17  (869-050-00133-1)  . 

18-End  (869-05O00134-9)  . 

39 (869-050-00135-7)  . 

40  Parts: 

M9  (869-05000 136-5)  . 

50-51  (869-05O00137-3)  . 

52  (52.01-52.1018) (869-050-00138-1)  . 

52  (52.1019-End)  (869-050-00139-0)  . 

53-59  (869-050-00140-3)  . 

60  (60.1-ErHJ)  (869-050-00141-1)  . 

60  (Apps) (869-05O00142-0)  .. 

61-62  (869-050-00143-8)  .. 

63  (63.1-63.599)  (869-050-00144-6)  .. 

63  (63,60063.1199)  (869-050-00145-4)  .. 

63  (63.1200-63.1439)  ....  (869-05O-00146-2)  .. 

63  (63.1440-End)  (869^)50-00147-1)  .. 

64-71   (869-050-00148^)  .. 

72-80  (869-050-00149-7)  .. 

81-85  (869^)50-00150-1)  .. 


Slocfc  NunilMf 


63.00 

Apf.  1,2003 

25.00 

Apr.  1,2003 

61.00 

July  1.2003 

58.00 

July  1,2003 

50.00 

July  1,2003 

22.00 

July  1,2003 

61.00 

July  1,  2003 

35.00 

July  1,2003 

61O0 

July  1,  2003 

46.00 

July  1,2003 

30.00 

July  1,  2003 

50.00 

July  1,2003 

62.00 

July  1,2003 

57.00 

July  1,  2003 

50.00 

July  1,  2003 

57.00 

July  1,  2003 

40.00 

July  1,2003 

64.00 

July  1,2003 

15.x 

2July  1,  1984 

19.00 

2July  1,  1984 

18.00 

2July  1,  1984 

60.00 

July  1,  2003 

63.00 

July  1,2003 

50.00 

July  1,2003 

37.W 

'July  1,  2003 

46.00 

July  1,  2003 

47.00 

July  1,  2003 

55.00 

July  1,2003 

61.00 

July  1,  2003 

50.00 

July  1,2003 

49.00 

July  1,  2003 

43.00 

'July  1,2003 

61.00 

July  1,  2003 

10.00 

*July  1,2003 

37.00 

July  1,  2UU3 

37.00 

July  1,  2X3 

61.00 

July  1,  2003 

50.00 

July  1,  2003 

58.00 

July  1,2003 

62.00 

July  1,  2X3 

41.00 

July  1,  2X3 

60.00 

July  1,2003 

44.00 

July  1,2003 

58.00 

July  1,  2003 

61.00 

July  1,  2003 

31.00 

July  1,  2003 

58.00 

July  1,2003 

51.x 

«July  1,  2003 

43.x 

July  1,  2X3 

58.x 

July  1,  2003 

50.x 

July  1,2003 

50.x 

July  1,  2003 

64.x 

July  1,2003 

29.x 

July  1,2003 

61.x 

July  1,2003 

50.x 

July  1,2003 

86  (86.1-86.599-99)  (869-050^)0151^ 57J)0 

86  (86.600-1-End)  (869-05CH)0152-7) SOXK) 

87-99  (869-050-X15W)  .. 

100-135 (869-05OO0154-3) .. 

136-149 (869-1 50-Xl 55-1)  .. 

150-189 (869-050-X156-0)  .. 

190-259 (869-050-X157-8)  .. 

260-265 (869-050-OT158-6)  .. 

266-299 (869-048-X156-5)  .. 

300-399 (869-050-X160-8)  .. 

40O424 (869-05OX161-6)  .. 

425-699 (869-050-X162-4)  .. 

700-789 (869O50-X163-2)  .. 

790-End  (869-05OX164-1)  .. 


60.x 
43.x 
61.x 
49.x 
39.x 
50X10 
47.x 
42.x 
56O0 
61.x 
61.x 
58.x 
41  Chapters: 

1, 1-1  to  1-10 13.00 

1,1-11  to  Appendbt,  2  (2  Reserved) 13.X 


3-4 

7 

8 

9 

10-17 


14.x 

6.x 

4.50 

I3.X 

9.50 


18,  Vol.  I,  Ports  1-5  13.M 

18,  Vol.  II,  Ports  6-19 13.x 

18,  Vol.  Ill,  Ports  20-52 13.X 

19-lX 13.x 

1-lX  ....„ (869-048-X162-0) 23.X 

101  (869-050-X166-7) 24.X 

102-2X (869-050-X167-5) 50.X 

201-End  (869-05O-X168-3) 22.X 

42  Parts: 

1-399  (869-048-X166-2)  .. 

400^429 (869-048^)0167-1)  .. 

430-€nd  (869-048-W168^  .. 


43  Parts: 

1-999  (869-048-X169-7) 

lOOO-ernl  (869-048-X170-1) 

44 (869-048-X171-9) 

45  Parts: 

1-199  „ (869-048-X172-7) 

200499 (869-048-X173-5) 

500-1199 (869-048-X174-3) 

120O€nd (869-048^)0175-1) 

46  Parts: 

1-40 (869-048-X176-0) 

41-69  (669K)48-X177-8) 

•70-89 (869-05OO0181-1) 

90-139 (869048-X179-4) 

140-155 (869-048-X180-8) 

156-165 (869^)48-X181-6) . 

166-199 (869-04W)0182-4)  . 

200-499 (869-048-X183-2)  . 

•500-End  (869O50-X187-0)  . 

47  Parte: 

0-19  (869-048-X185-9)  . 

20-39  (869^)48-X186-7)  . 

40-69  (869^)48^187-5)  . 

70-79  (869048-X188-3)  . 

80-End  ,...  (869-048-X189-1)  . 


56.x 
S9.X 
61.x 

47.x 
S9.X 


57.x 
31.x 
47.x 
57.x 

44.x 
37.x 
14.x 
42.x 
24.x 
31.x 
44.x 
37.x 
25.x 

57.x 
45.x 
36.x 
58.x 
57.x 

48  Chapters: 

1  (Ports  1-51)  (869-048-X190-5) 59.X 

1  (Ports  52-99)  (869-048-X191-3) 47.X 

2  (Ports  201-299) (869-048-X192-1) 53.X 

3-6 (869^)48-X193-0) 30.X 

7-14  (869-048-00194-8) 47.X 

15-28  (869-048-X195-6) 55.X 

*29-£nd (869-050-X199-3)  ......  38.X 

49  Parte: 

1-99  (869-048-X197-2)  .. 

100-185 (869-048-X198-1)  .. 

•186-199  (869^)50-00202-7)  .. 


July  .1,2003 
July  1.2003 
July  1,2003 
July  1,2003 
July  1,2003 
July  1.2003 
July  1,2003 
July  1,2003 
July  1.2002 
July  1,2003 
July  1.2003 
July  1.2003 
July  1.  2003 
July  1.2003 

'July  1.  1984 

'July  1.  1984 

'July  1.  1984 

'July  1.1984 

'July  1.  1984 

'July  1.  1984 

'July  1,  1984 

'July  1.  1984 

'July  1,  1984 

'July  1,  1984 

'July  1,  1984 

July  1,2002 

July  1,2003 

July  1,2003 

July  1,2003 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,2002 


47.x       Oct.  1,  2002 


56.x 
60.x 
20.x 


Oct.  1,2002 

»Oct.  1,2002 

Oct.  1,2002 

Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2003 
Oct.  1,  2002 
'Oct.  1,  2002 
»Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2003 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1.  2002 
Oct.  1,2002 

Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1.  2002 
Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,  2002 
»Oct.  1,2003 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,^003 


VUl 
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200-399  .... 
400-99».... 
•600-999  .. 
1000-1199 
1200-End.. 

50  Parts: 

1-17  

18-199  

200-599.... 
600-ErKl  ... 


Slock  Numbar 


PriM 


.  (869-048-00200-6) 61. X 

.  (869-048-0020M) 61.00 

.  (869^)50-00205-1) 22.00 

.  (869-048-00202-2) 25.00 

.  (869^)48-00203-1) 30.00 

.  (869-048-00204-9) 60.00 

.  (869-048-00205-7) 40.00 

.  (86^^)48-00206-5)  .....  38.00 

.  (869-048-00207-3) 58.00 


Revision  Data 

Oct.  1,  2002 
0ct.  1,  2002 

Pt.  1,2003 
t.  1,2002 
t.  1,2002 

:f.  1,2002 
:t.  1,2002 
:t.  1,  2002 
:t.  1,  2002 


CFR  Index  and  Findings 
Aids (869-05(W)0048-2) 


59.00        Ian.  1,  2003 


Complete  2003  CFR  set .1,195.00 

Mk:rofiche  CFR  EdHicxi: 

Subscription  (nxRied  as  issued)  298.00 

Indwidual  copies 2.00 

Complete  set  (one-time  mailing) 298.00 

Complete  set  (one-time  mailing) 290.00 


2003 

2003 
2003 
2002 
2001 


'  Because  Trtte  3  Is  an  annual  cocnpilation,  lt«s  volume  and  alt  prei^ious  volumes 
should  be  retained  os  a  permanent  reference  source. 

^Dw  July  1.  1985  edHion  o(  32  CFR  Parts  1-189  contains  a  i^ote  only  for 
Ports  1-39  Inctusive.  For  ttie  fuR  text  of  tt«  Defense  Acquisition  Regulations 
In  Paris  1-39,  constat  ttw  ttvee  CFR  volumes  Issued  os  of  July  I,  19ail,  containing 
Ittoseports. 

^Itte  July  1,  1985  edWon  of  41  CFR  QK«>ters  )-100  contains  {a  note  only 
for  Owplers  1  to  49  Inclusive.  Fa  ttw  fuN  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  Qs  of  July  1, 
1984  containing  those  chapters. 

*Ho  amendments  to  this  volume  were  promulgated  during  the  p4rlod  January 
1,  2002,  through  January  1,  2003.  The  CFR  volume  Issued  as  of  January  1, 
2002  shoiM  beretoined. 

<No  amendments  to  this  volume  were  promulgated  during  thJ  period  April 
I,  2000,  through  April  1,  2001.  The  CFR  volume  Issued  as  of  April  1  2000  should 
beretoined. 

*No  omemtnents  to  this  volume  were  promulgated  during  thi  period  July 
I,  2000.  through  July  I,  2001.  The  CFR  volume  issued  as  of  July  )j  2000  should 
beretoined.  I 

'No  amen<*nents  to  this  volume  were  promulgated  during  thi  period  July 
1,  2002,  through  July  1,  2003.  The  CFR  volume  issued  as  of  July  l|  2002  should 
beretoined.  i 

*  No' amendments  to  this  volume  were  promulgated  during  thi  period  July 
1.  2001,  through  Juty  1,  2002.  The  CFR  volume  issued  as  of  July  ll  2001  should 
beretoined.  ] 

*Mo  omendments  to  this  volume  were  promulgated  during  the  p*iod  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  raiewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bclbre  die  sImwii  date. 


/• 


AEB   SM:TH2i2J 

JOHN   SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


DEC97  R  I 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tke  siMwn  date. 


:  AFRty)  SMITH212J 

•  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DEC97RI 


To  be  sure  that  your  serviced  continues  without  interruption,  please  return  your  renewal  notice  pivmpdy. 
If  Vour  subscription  service  is  discontinued,  simply  send  your  mailing  label  firom  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  chan^  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373. 

lb  Inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cwrespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ofdar  ProcMBing  Codr 

*5468 


Superintendent  of  Documents  Subscripticni  Order  Form 

Chaig*  your  onler. 
WsEtmy! 
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Meetings;  State  advisory  committees: 
New  Jersey,  66073 

Coast  Guard 

RULES 

Drawbridge  operations: 

New  Jersey,  66014-66015  ^ 

PROPOSED  RULES  s^ 

Drawbridge  operations: 

California,  66059-66062 

New  Jersey,  66062-660B4 
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Sep  Presidential  Documents 
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development;  regulatorv  barriers  elimination,  ^6251- 
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Federal  Maritime  Commission 

NOTICES 
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Distribution  Support  Systems,  Inc.,  et  al.,  66112 
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PROPOSED  RULES 
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Food  labeling — 
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NOTICES 
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hlealtii  and  Human  Services  Department 

See  Food  and  Drug  Administration 
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Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  906 

[Docket  Mo.  FV04-406-1  IFR] 

Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  In  Texas; 
increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  rejquest 
for  comments. 

summary:  This  rule  increases  the 
assessment  rate  established  for  the 
Texas  Valley  Citrus  Committee 
(Committee)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0.11  to 
$0.14  per  Vio-bushel  carton  or 
equivalent  of  oranges  and  grapefruit 
handled^  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  oranges  and 
grapefiuit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas.  Authorization 
to  assess  orange  and  grapefruit  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  began  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Effective  November  26,  2003. 
Comments  received  by  January  26,  2004, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administ];ation  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketcleFk@usda.gov.  Comments 
should  reference  the  docket  number  and 


the  date  and  page  niunber  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  ho\u«,  or  can  be  viewed  at: 
http://www.ams.  usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Belinda  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1313  E.  Hackberry, 
McAllen,  TX  78501;  telephone:  (956) 
682-2833,  Fax:  (956)  682-5942;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Thi»rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906,  as  amended  (7  CFR 
part  906),  regulating  the  handling  of 
oranges  and  grapefixiit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Elepartment  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  orange  and  grapefruit  handlers 
in  the  Lower  Rio  Grande  Vadley  in  Texas 
are  subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  fi-om 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  oranges  and 
grapefruit  beginning  on  August  1,  2003, 
and  continue  luitil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2003-04  and  subsequent  fiscal 
periods  from  $0.11  to  $0.14  per  Vio- 
bushel  carton  or  equivalent  of  oranges 
and  grapefruit. 

The  Texas  orange  and  grapefruit 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Texas 
oranges  and  grapefruit.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2002-03  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  29,  2003, 
and  imanimously  recommended  2003- 
04  expenses  of  $1,222,506  for 
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dianagement.  administrative, 
compliance,  a  Mexican  Fruit  Fly 
program,  and  advertising  and 
promotion.  The  Committee 
recommended  that  the  current 
assessment  rate  of  $0.11  per  'Ao-bushel 
carton  continue  for  the  2003-04  fiscal 
period.  The  quantity  of  assessable  citrus 
was  estimated  at  10  million  Vio-bushel 
cartons  or  equivalents. 

The  Committee  met  again  on  October 
8.  2003.  and  unanimously 
recommended  revised  2003-04 
expenditures  of  $1,322,506  and  an 
assessment  rate  of  $0.14  per  Vio-bushel 
carton  or  equivalent  of  oranges  and 
grapefruit.  In  comparison,  last  year's 
budgeted  expenditures  were  $1,226,022. 
The  assessment  rate  of  $0.14  is  $0.03 
higher  than  the  rate  currently  in  effect. 
The  Committee  recommended  the  $0.14 
assessment  rate  to  cover  the  increased 
costs  associated  with  implementing  a 
more  comprehensive  Mexican  Fruit  Fly 
program,  and  a  significant  decrease  in 
the  assessable  production  estimate  for 
the  2003-04  marketing  season.  At  this 
meeting,  the  estimate  of  assessable 
citrus  was  reduced  to  9  million  7io- 
bushel  cartons  or  equivalents. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-04  fiscal  period  include  $800,000 
for  advertising,  $279,000  for  the 
Mexican  Fruit  Fly  program,  $119,929  for 
management  and  administration  of  the 
program,  and  $72,777  for  compliance. 
Budgeted  expenses  for  these  items  in 
2002H)3  were  $810,500,  $179,000, 
$107,845,  and  $74,777,  respectively. 

As  mentioned  earlier,  the  Committee's 
fiscal  period  begins  August  1 .  There  are 
no  citrus  shipments  out  of  the 
production  area  during  the  months  of 
August,  September,  and  part  of  October. 
Some  shippers  begin  shipping  during 
the  latter  part  of  October,  but  shipments 
are  light  until  late  November  when 
heavier  shipments  begin.  On  October 
31,  2003.  the  Committee's  reserve 
totaled  $16,230.  The  Committee  will 
need  to  make  significant  advertising  and 
promotion  expenditures  (about  $60,000) 
during  November. 

The  Committee  believes  that 
assessment  billings  at  the  lower  $0.11 
per  Vio-bushel  carton  rate  may  not  be 
sufficient  to  cover  all  of  its  expenses. 
Assessing  at  the  higher  $0.14  rate  sooner 
would  enable  the  Committee  to 
maintain  its  reserves  at  a  satisfactory 
level  and  ensure  that  all  of  its 
obligations  are  met. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Texas  oranges  and 
grapefruit.  Texas  orange  and  grapefruit 
shipments  for  the  fiscal  period  are 


estimated  at  9  million  Vio-bushel 
cartons  i  »r  equivalents,  which  should 
provide  Si. 260.000  in  assessment 
income.  Income  derived  from  handler 
assessmi  nts.  along  with  interest  income 
and  fun(  s  from  the  Committee's 
authoriz  jd-resei-ve.  will  be  adequate  to 
cover  bu  dgeted  expenses.  Funds  in  the 
reserve  ( S16.230  on  October  31)  will  be 
kept  wit  lin  the  maximum  of  one  fiscal 
period's  expenses  permitted  by  the 
order  (§  J06.35). 

The  as  sessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinil  ely  unless  modified, 
suspend  jd,  or  terminated  by  USDA 
upon  rec  ommendation  and  information 
submitte  d  by  the  Committee  or  other 
available  information. 

Althoi  gh  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Commit!  je  will  continue  to  meet  prior 
to  or  dut  ng  each  fiscal  period  to 
recommf  nd  a  budget  of  expenses  and 
consider  recommendations  for 
modifica  ion  of  the  assessment  rate.  The 
dates  an(  times  of  Committee  meetings 
are  avail  ible  from  the  Committee  or 
USDA.  C  Dmmittee  meetings  are  open  to 
the  publ:  z  and  interested  persons  may 
express  t  leir  views  at  these  meetings. 
USDA  w  11  evaluate  Committee 
recomme  ndations  and  other  available 
informal  on  to  determine  whether 
modifica  ion  of  the  assessment  rate  is 
needed,  further  rulemaking  will  be 
undertakfen  as  necessary.  The 
Committ  ;e's  2003-04  budget  and  those 
for  subse  [juent  fiscal  periods  will  be 
reviewec  and,  as  appropriate,  approved 
by  USDA . 

Initial  Ri  igulatory  Flexibility  Analysis 

Pursua  nt  to  requirements  set  forth  in 
the  Regu  atory  Flexibility  Act  (RFA),  the 
Agriculti  ral  Marketing  Service  (AMS) 
has  cons  dered  the  economic  impact  of 
this  rule  an  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibilit; '  analysis. 

The  pij  rpose  of  the  RFA  is  to  fit 
regulator  i  actions  to  the  scale  of 
business  siibject  to  such  actions  in  order 
that  smal  [  businesses  will  not  be  unduly 
or  dispro  jortionately  burdened. 
Marketin  ;  orders  issued  pursuant  to  the 
Act,  and  he  rules  issued  thereimder,  are 
unique  ii  that  they  are  brought  about 
through  j  roup  action  of  essentially 
small  enl  ties  acting  on  their  own 
behalf.  T  ms,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  4re  approximately  214 
producer^  of  oranges  and  grapefixiit  in 
the  prodi  iction  area  and  approximately 
16  handl(  irs  subject  to  regulation  under 
the  marketing  order.  Small  agricultxiral 
producer*  are  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 


121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  Texas  citrus  industry 
profile  shows  that  6  of  the  16  handlers 
(38  percent)  shipped  over  588,235  Vio- 
bushel  carton  equivalents  of  oranges 
and  grapefruit.  Using  an  average  f.o.b. 
price  of  $8.50  per  Vio-bushel  carton, 
these  handlers  could  be  considered 
large  businesses  under  SBA's  definition, 
and  the  remaining  10  handlers  (62 
percent)  could  be  considered  small 
businesses.  Of  the  approximately  214 
producers  within  the  production  area, 
few  have  sufficient  acreage  to  generate 
sales  in  excess  of  $750,000.  Thus,  the 
majority  of  handlers  and  producers  of 
Texas  oranges  and  grapefruit  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2003-04 
and  subsequent  fiscal  periods  from 
$0.11  to  $0.14  per  Viu-bushel  carton 
equivalent  of  oranges  and  grapefruit. 

The  Committee  met  on  May  29,  2003, 
and  unanimously  recommended  2003- 
04  expenses  of  $1,222,506  for 
management,  administrative, 
compliance,  a  Mexican  Fruit  Fly 
program,  and  advertising  and 
promotion.  The  Committee 
recommended  that  the  current 
assessment  rate  of  $0.11  per  '/m-bushel  . 
carton  continue  for  the  2003-04  fiscal 
period.  The  quantity  of  assessable  citrus 
was  estimated  at  10  million  7io-bushel 
cartons  or  equivalents. 

The  Conunittee  met  again  on  October 
8,  2003.  and  imanimously 
recommended  revised  2003-04 
expenditures  of  $1,322,506  and  an 
assessment  rate  of  $0.14  per  Vio-bushel 
carton  or  equivalent  of  oranges  and 
grapefruit.  In  comparison,  last  year's 
budgeted  expenditures  were  $1,226,022. 
The  assessment  rate  of  $0.14  is  $0.03 
higher  than  the  current  rate.  The 
Committee  recommiended  the  $0.14 
assessment  rate  to  cover  the  increased 
costs  associated  with  the  Committee's 
desire  to  implement  a  more 
comprehensive  Mexican  Fruit  Fly 
program,  and  a  significant  decrease  in 
the  assessable  production  estimate  for 
the  2003-04  marketing  season.  At  this 
meeting,  the  estimate  of  assessable 
citrus  was  reduced  to  9  million  Vio- 
bushel  cartons  or  equivalents. 

The  major  expenditures 
recommelided  by  the  Committee  for  the 
2003-04  fiscal  period  include  $800,000 
for  advertising,  $279,000  for  the 
Mexican  Fruit  Fly  program,  $119,929  for 
management  and  administration  of  the 
program,  and  $72,777  for  compliance. 
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Budgeted  expenses  for  these  items  in 
2002-03  were  $810,500,  $179,000, 
$107,845,  and  $7A,777,  respectively. 

The  Committee's  fiscal  period  begins 
August  1.  There  are  no  citrus  shipments 
out  of  the  production  area  diuing  the 
months  of  August,  September,  and  part 
of  October.  Some  shippers  begin 
shipping  during  the  latter  part  of 
October,  but  shipments  are  light  until 
late  November  when  heavier  shipments 
begin.  On  October  31,  2003,  the 
Committee's  reserve  totaled  $16,230. 
The  Committee  will  need  to  make 
significant  advertising  and  promotion 
expenditures  (about  $60,000]  during 
November. 

The  Committee  believes  that 
assessment  billings  at  the  lower  $0.11 
per  Vio-bushel  carton  rate  may  not  be 
sufficient  to  cover  all  of  its  expenses. 
Assessing  at  the  higher  $0.14  rate  sooner 
would  enable  the  Committee  to 
maintain  its  reserves  at  a  satisfactory 
level  and  ensure  that  all  of  its 
obligations  are  met. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Texas  oranges  and 
grapefiruit.  Texas  orange  and  grapefruit 
shipments  for  the  fiscal  period  are 
estimated  at  9  million  "Ao-bushel 
cartons  or  equivalents,  which  should 
provide  $1,260,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses. 

In  arriving  at  this  budget,  the 
Committee  considered  information  from 
various  sources,  including  the 
Committee's  Executive  Committee. 
Alternative  expenditure  levels  were 
discussed  based  upon  the  relative  need 
of  the  Mexican  Fruit  Fly  program  to  the 
Texas  citrus  industry. 

The  proposed  assessment  rate  of  $0.14 
per  Vio-bushel  carton  of  assessable 
orange  and  grapefruit  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  9  million 
Vio-bushel  cartons  of  oranges  and 
grapefruit  estimated  for  the  2003-04 
fiscal  period.  The  $0.14  rate  will 
provide  $1,260,000  in  assessment 
income.  The  additional  $62,506  to  fund 
the  Committee's  estimated  expenses 
will  come  from  the  Committee's  reserve 
and  interest  income. 

A  review  of  historical  information 
(October  1999  through  May  2003)  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  packinghouse  door  price  for  the 


2003-04  fiscal  period  could  range, 
monthly,  from  $0.26  to  $6.41  per  Vio- 
bushel  carton  of  Texas  oranges  and  from 
$1.30  to  $7.30  for  Texas  grapefruit, 
depending  upon  the  fruit  variety,  size, 
and  quality.  Therefore,  the  estimated 
assessment  revenue  for  the  2003-04 
fiscal  period  as  a  percentage  of  total 
grower  (packinghouse  door)  revenue 
coidd  range  between  2.2  and  53.8 
percent  for  oranges  and  1.9  to  10.8 
percent  for  grapefruit. 

This  action  increases  the  assessment 
obligation  imposed  om  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
Texas  orange  and  grapefruit  industry 
and  all  interested  persons  were  invited 
to  attend  the  meetings  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  May 
29  and  October  8,  2003,  meetings  were 
public  meetings  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Texas  orange 
and  grape&nit  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule, 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideratiop  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 


Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2003-04  fiscal  period 
began  on  August  1,  2003,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  oranges  and  grapefiruit 
handled  during  such  fiscal  period:  (2) 
the  Texas  citrus  industry  must  have 
funding  available  to  implement,  as 
necessary,  a  more  comprehensive 
Mexican  Fruit  Fly  program;  (3)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (4) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (5)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subiects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements,  - 
Oranges,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

■  1.  The  authority  citation  for  7  CFR  part 
906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  906.235  is  revised  to  read  as 
follows: 

§906.235    Assessment  rate. 

On  and  after  August  1,  2003,  an 
assessment  rate  of  $0.14  per  Vio-bushel 
carton  or  equivalent  is  established  for 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas. 

Dated:  November  19,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  03-29513  Filed  11-21-03;  10:05 
am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  Administration 

14  CFR  Part  39 

[Ooclwt  No.  2003-SW-1»-AD;  Amendnwnt 
39-13370;  AO  2003-24-01] 

raN2120-AA64 

AInworttiiness  Directives;  iMD 
Helicopters,  Inc.  Model  369A,  H,  HE, 
HM.  HS,  D,  and  E  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  lor 
comments. 

SUHMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  model  helicopters  modified 
witih  a  Helicopter  Technology  Company, 
LLC,  Supplemental  Type  Certificate 
(STC)  No.  SR09172RC,  SR09074RC.  or 
SR09184RC.  This  action  requires 
recording  on  the  component  history 
card  or  equivalent  record  the  number  of 
torque  events  (TEs)  on  each  main  rotor 
blade  (blade).  When  a  blade 
accumulates  13,720  TEs  and  750  hours 
time-in-service  (TIS),  the  AD  requires 
inspecting  both  surfaces,of  the  blade  for 
a  crack  at  specified  intervals.  If  a  crack 
is  foimd,  the  AD  also  requires  replacing 
the  blade  with  an  airworthy  blade.  Also, 
the  AD  establishes  life  limits  for  certain 
part-numbered  blades.  This  proposal  is 
prompted  by  several  reports,  including 
a  recent  report  dated  July  24,  2003.  of 
blade  cracks  due  to  a  high  number  of 
TEs  per  hour.  The  actions  specified  in 
this  AD  are  intended  to  prevent  fatigue 
cracking  of  the  blade,  blade  failure,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  December  10,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  26,  2003. 
AOOflESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
16-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Marc  Belhumeur,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5177,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  for  MD 
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Helicop  ters,  Inc.  Model  369A,  H,  HE, 
HM,  HS ,  D,  and  E  helicopters,  modified 
with  a  I  elicopter  Technology  Company, 
LLC,  SIC  No.  SR09172RC,  SR09074RC. 
or  SROg  184RC.  The  AD  requires 
determi  ling  and  recording  on  the 
compoB  Bnt  history  card  or  equivalent 
record  t  le  total  number  of  TEs 
accumu  ated  on  each  blade  to  date  and 
thereaft  sr,  recording  the  total  number  of 
TEs  ace  miulated  after  each  day's 
operatic  n,  or  every  100  external  lift 
operatic  ns,  whichever  occurs  first.  A 
torque  e  i^ent  (TE)  is  the  transition  to  a 
hover  oi  landing  from  forward  flight 
with  an  airspeed  of  30  or  more  knots  or 
any  extarnal  lift  operation.  An  external 
lift  oper  ition  is  defined  as  pickup  and 
drop-ofl  of  an  external  load.  After  drop- 
off of  an  external  load,  if  the  airspeed 
reaches  30  or  more  knots  during  the 
flight  ba  zk  to  the  pickup  point,  a  second 
TE  must  be  recorded. 

For  a  )lade  with  13,720  TEs  and  750 
hours  T  S,  the  AD  requires  certain 
inspections  of  the  blade  for  a  crack  at 
specified  intervals.  If  a  crack  is  foimd, 
the  AD  ilso  requires,  before  further 
flight,  r«  alacing  the  blade  with  an 
airworti  y  blade.  Also,  the  AD  revises 
the  Lim:  tations  and  Conditions  of 
Helicop  er  Technology  Company,  LLC, 
STC  No! .  SR09172RC,  SR09074RC,  and 
SR0918^  RC  by  establishing  life  limits 
for  certa  n  part-numbered  blsdes.  This 
AD  is  pr  Dmpted  by  reports,  including  a 
recent  n  port  dated  July  24,  2003,  of 
blades  c  acking  due  to  a  higher  number 
of  TEs  p  }r  hour  than  was  originally 
calculate  id.  These  blades,  as  well  as 
similar  I  fD  Helicopter,  Inc.  blades,  have 
had  crac  cs  that  have  propagated  through 
most  of  i  he  trailing  edge  skin  and 
channel  sub-structure.  This  condition,  if 
not  com  cted,  could  result  in  fatigue 
cracking  of  the  blade,  blade  failure,  and 
subsequi  (nt  loss  of  control  of  the 
helicopt  sr. 

The  Fj  la  has  reviewed  Helicopter 
Technol  >gy  Company,  LLC,  Mandatory 
Service  :  luUetin,  Notice  No.  2100-3R2, 
dated  Dacember  20,  2002.  This  service 
bulletin  describes  procedures  for 
performkig  the  blade  TE  inspection  and 
determii  ing  an  inspection  interval. 

This  u  asafe  condition  is  likely  to  exist 
or  devel(  ip  on  other  helicopters  of  the 
same  typ  e  designs  modified  with  a 
Helicopt  it  Technology  Company,  LLC, 
STC  No.  SR09172RC,  SR09074RC.  or 
SR091 84  iC.  Therefore,  tiiis  AD  is  being 
issued  tc  prevent  fatigue  cracking  of  the 
blade,  bl  ide  failure,  and  subsequent  loss 
of  centre  I  of  the  helicopter.  This  AD 
requires: 

•  On  ( r  before  12  hours  TIS  or  30 
days,  wh  ichever  occurs  first, 
determir  ing  and  recording  on  the 
compon<  nt  history  card  or  equivalent 


record  the  total  number  of  TEs  on  each 
blade.  If  you  cannot  determine  the 
actual  number  of  TEs  for  a  blade, 
assume  and  record  13,720  TEs  as  the 
accumulated  total  number  of  TEs  on 
that  blade  to  date. 

•  Thereafter,  after  each  day's 
operation  or  after  100  external  lift 
operations,  whichever  occurs  first, 
record  on  the  component  history  card  or 
equivalent  record  the  number  of  TEs 
that  occurred  during  that  period  for 
each  blade. 

•  After  a  blade  accumulates  13,720 
TE  and  750  hours  TIS,  conduct  certain 
inspections  for  a  crack  in  the  blade. 
Thereafter,  inspect  the  blade  at  specified 
intervals. 

•  Before  further  flight,  replace  the 
blade  with  an  airworthy  blade  if  a  crack 
is  found. 

•  On  or  before  3,530  hours  TIS, 
replace  each  blade,  part  number  (P/N) 
500P2100-BSC  or  500P210O-101,  and 
on  or  before  2,440  hours  TIS,  replace 
each  blade,  P/N  500P2100-301,  with  an 
airworthy  blade. 

This  AD  establishes  a  life  limit  of 
3,530  hours  TIS  for  blade.  P/N 
500P2100-BSC  and  500P2100-101,  and 
a  life  limit  of  2,440  hours  TIS  for  blade, 
P/N  500P2100-301.  The  life  limits  were 
inadvertently  omitted  from  the 
Limitations  and  Conditions  of  the 
Helicopter  Technology  Company,  LLC,  - 
STCs.  The  STC  Nos.  SR09172RC, 
SR09074RC,  and  SR09184RC, 
Limitations  and  Conditions,  have 
already  been  amended  and  revised  to 
include  the  mandated  inspection  and 
life  limits.  The  niimber  of  TEs 
accumulated  on  the  blades  does  not 
change  the  life  limits  of  the  blades  but 
are  only  used  for  inspection 
determinations.  The  life  limits  of  the 
blades  are  not  changed  because  we 
believe  the  TE  inspections  are  an 
adequate  means  for  detecting  cracks  in 
the  blades  and  preventing  blade  failure 
during  high  TE  occurrences. 

The  short  compliance  times  involved 
are  required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  aSect  the  controllability  and 
structural  integrity  of  the  helicopter. 
Therefore,  the  inspections  based  on  TE 
and  hours  TIS  are  required  within  a 
very  short  time  span,  and  this  AD  must 
be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  fotmd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  this  AD  will: 

•  Affect  800  helicopters  of  U.S. 
re^stry. 
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•  Take  approximately  1  work  hour 
per  helicopter  to  determine  and  record 
the  initial  number  of  TEs;  1  work  hour 
to  record  the  number  of  TEs  after  each 
day's  operation  or  100  external  lift 
operations,  whichever  occurs  first;  1 
work  hour  to  inspect  a  set  of  blades  for 
a  crack;  and  8  work  hours  to  replace  a 
set  of  blades  at  an  average  labor  rate  of 
$65  per  work  hour. 

•  Cost  approximately  $9,500  per 
blade. 

Based  on  these  amounts,  the  estimated 
cost  impact  of  the  AD  on  U.S.  operators 
will  be  $16,655,600  for  the  labor  for  the 
additional  record  keeping  and 
inspections  over  the  life  of  one  set  of 
blades,  assuming  there  are  284 
additional  inspections  and  the  TEs  must 
be  recorded  353  times,  and  an 
additional  $38,416,000  in  parts  and 
labor,  assuming  one  set  of  blades  (5 
blades)  are  replaced  on  each  aircraft  in 
the  entire  fleet.  The  total  estimated  cost 
impact  of  the  AD  on  U.S.  operators  is 
$55,071,600. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity' 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conmiunications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2003-SW-16-AD."  The 
postcard  will  be  date  stamped  and 
retmned  to  the  conunenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

c 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read'as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-24-01    MD  Helicopters,  Inc.: 

Amendment  39-13370.  Docket  No. 
2003-SW-16-AD. 
Applicability:  Models  369A,  H,  HE,  HM, 
HS,  D,  or  E,  with  a  main  rotor  blade  (blade), 
part  number  (P/N)  500P2100-BSC, 
500P21Q0-101,  or  500P2100-301.  and 
modified  with  Helicopter  Technology 
Company,  L1,C,  Supplemental  Type 


Certificate  (STC)  No.  SR091 72RC, 
SR09074RC,  or  SR09184RC.  installed, 
cerUficated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  blade, 
blade  failure,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  12  hours  time-in-service  (TIS)  or 
30  days,  whichever  occurs  first,  determine 
and  record  on  the  component  history  card  or 
equivalent  record  the  numt»er  of  torque 
events  (TEs)  accumulated  on  each  blade. 
Record  a  torque  event  (TE)  for  each  transiUon 
to  a  hover  or  landing  from  forward  flight  with 
an  airspeed  of  30  or  more  knots  or  any 
external  lift  operaUon.  An  external  lift 
operation  is  defined  as  the  pickup  and  drop- 
off of  an  external  load.  (An  external  lift 
operation  with  a  return  flight  at  an  airspeed 
of  30  or  more  knots  back  to  the  pick-up 
location  would  be  recorded  as  two  TEs). 

(1)  If  you  cannot  determine  the  actual 
number  of  TEs  for  a  blade,  assume  and  record 
13,720  TEs  as  the  accumulated  total  number 
of  TEs  on  that  blade. 

(2)  Thereafter,  after  each  day's  operation  or 
after  100  external  lift  operations,  whichever 
occurs  first,  record  on  the  component  history 
card  or  equivalent  record  the  number  of  TEs 
that  occiured  during  that  period  for  each 
blade. 

Note  1:  Helicopter  Technology  Company, 
LLC,  Mandatory  Service  Bulletin  Notice  No. 
210O^3R2,  dated  December  30.  2002,  pertains 
to  the  subject  of  this  AD. 

(b)  For  each  blade  with  750  or  more  hours 
TIS  and  13,720  or  more  TEs,  before  hirther 
flight  and  thereafter  at  intervals  not  to  exceed 
35  hours  TIS  or  200  TEs,  whichever  occurs 
first: 

(1)  Lift  the  outboard  end  of  the  blade  until 
the  blade  is  off  the  droop  stop.  - 

(2)  Using  a  bright  light  and  a  lOx  or  higher 
magnifying  glass,  inspect  for  a  crack  on  the 
first  24-inch  inboard  area  of  the  bonom  side 
of  the  blade.  Pay  particular  attenUon  to  the 
area  around  the  root  fitting,  its  adjacent 
doubler  and  skin,  and  in  line  with  the  root 
fitting  attach  bolts.  Also,  pay  particular 
attention  at  blade  stations:  22.6,  24.1.  25.1. 
25.3.  27.9.  and  36.4  (these  blade  staUons  are 
located  4.9.  6.4.  7.4.  7.6, 10.2.  and  18.7 
inches  outboard  (parallel  to  the  blade)  from 
the  center  of  the  root  fitting  and  lead  lag 
attach  bolt  holes  closest  to  the.trailing  edge). 

(3)  Using  a  bright  light,  inspect  for  a  crack 
on  the  remaining  length  of  the  bottom  side 
of  the  blade. 

(4)  Lower  the  blade  back  onto  the  droop 
stop. 

(5)  Using  a  bright  light  and  a  lOx  or  higher 
magnifying  glass,  inspect  for  a  crack  on  the 
first  24-inch  inboard  area  of  topside  of  the 
blade.  Pay  particular  aUention  to  the  area 
around  the  root  fitUng,  its  adjacent  doubler 
and  skin,  and  in  line  with  root  fitting  attach 
l>olt8.  Also  pay  particular  attention  at  blade 
stations:  22.6,  24.1,  25.1,  25.3,  27.9,  and  36.4 
(these  blade  stations  are  located  4.9,  6.4,  7.4, 
7.6. 10.2,  and  18.7  inches  outt)oard  (parallel  ' 
to  the  blade)  from  the  center  of  the  root 
fitting  bushing  and  lead  lag  attach  bolt  hole 
closest  to  the  trailing  edge). 

(6)  Using  a  bright  light,  inspect  for  a  crack 
on  the  remaining  length  of  the  topside  of 
each  blade. 


(c)  If  a  crack  is  found,  replace  the  blade 
with  an  airworthy  blade  before  further  flight. 

(d)  On  or  before  3,530  hours  TIS,  replace 
each  blade,  P/N  500P210O-BSC  or  P/N 
500P2 100-101,  with  an  airworthy  blade. 

(e)  On  or  before  2,440  hours  TIS,  replace 
each  blade,  P/N  50OP2 100-301,  with  an 
airworthy  blade. 

(f)  This  AD  revises  the  Limitations  and 
Conditions  of  Helicopter  Technology 
Company,  LLC,  STC  Nos.  SR09172RC, 
SR09074RC,  or  SR09184RC  by  establishing  a 
life  limit  of  3,530  hours  TIS  for  blade,  P/N 
50OP210O-BSC  and  P/N  500P2100-101,  and 
2.440  hours  TIS  for  blade  P/N  500P2100-301. 

Note  2:  TEs  are  used  only  to  establish  an 
additional  insp>ection  interval  and  not  to 
establish  an  alternative  retirement  life. 

(g)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Rotorcraft  Certification 
Office,  Rotorcraft  Directorate,  FAA,  for 
information  about  previously  approved 
alternative  methods  of  compliance. 

(h)  This  amendment  becomes  effective  on 
December  10,  2003. 

Issued  in  Fort  Worth,  Texas,  on  November 
17,  2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircmft 
Certification  Service. 

[FR  Doc.  03-29222  Filed  11-24-03;  8:45  am] 
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PEACE  CORPS 

22  CFR  Part  303 

Procedures  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 

agency:  Peace  Corps. 
ACTION:  Final  rule. 


66006        Federal  Register /Vol.  68,  No.  22  7 /Tuesday,  November  25,  2003 /Rules  and  Regulations 


SUMMARY:  The  Peace  Corps  is  revising 
its  regulations  on  the  Freedom  of 
Information  Act  (FOIA)  to  implement 
the  1996  amendments  to  the  FOIA 
regarding  electronic  records,  time  limits, 
and  standards  for  prtxressing  requests 
for  records.  In  addition,  the  revisions 
incorporate  procedures  for  Office  of 
Inspector  General  (OIG)  records. 
Provisions  are  also  added  describing  the 
availability  of  Peace  Corps  records  in 
the  Federal  Register  and  the  agency's 
electronic  reading  room.  Finally, 
provisions  are  added  that  set  out 
procedures  for  responding  to  a 
subpoena. 

DATES:  This  rule  will  be  effective 
December  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  B.  Glasow,  Associate  General 
Counsel,  202-692-2150. 

SUPPLEMENTARY  INFORMATION: 
Backffovind.  On  July  2,  2003,  the  Peace 


Corps  published  a  proposed  FOIA  rule 
for  pub^c  comment.  See  68  FR  39490 
(July  2,  2003).  The  Agency  received  no 
commeats.  The  Peace  Corps  now 
publishes  the  rule  a&  final.  This  rule 
substantially  revises  the  Peace  Corps' 
FOIA  r^ulation  to  implement  the  1996 
amendments  to  the  FOIA  regarding 
electromc  records,  time  limits,  and 
standards  for  processing  requests  for 
records.^  See  "Electronic  Freedom  of 
Information  Act  Amendments  of  1996." 
Pub.  L.  i04-231.  It  also  adds  procedures 
for  OIG  records  and  describes  the 
availability  of  Peace  Corps  records  in 
the  Fedtral  Register  and  the  agency's 
public  reading  room.  Finally,  provisions 
are  addad  that  set  out  procedures  for 
responding  to  a  subpoena.  This  rule  is 
based  o^  guidances  issued  by  the 
Departntent  of  Justice's  (DOJ)  Office  of 
Informa  ion  and  Privacy  and  DOJ's 
FOIA  ru  e.  A  section-by-section  analysis 
follows. 

Section'  }y-Section  Analysis 


ani 


Section 

The 
rules 
Corps 
records, 
the 
U.S.C. 
is  revisaU 
the  rule 


5)2. 


303.1     Purpose 

p  irpose  of  this  part  is  to  provide 
'  procedures  for  making  Peace 
re  cords,  including  electronic 
available  to  the  public  under 
Freeqom  of  biforraation  Act,  5 

The  language  of  this  section 
to  reflect  the  broader  scope  of 
which  now  includes  provisions 
on  elect  onic  records  and  the 
availabi  ity  of  Peace  Corps  records  in 
the  Fed<  ral  Register  and  the  agency's 
electron  c  reading  room. 

Section  W3.2    Definitions 

This  s  jction  is  revised  by  deleting 
outdatec  definitions  and  by  including 
definitic  ns  located  elsewhere  in  the 
current  i  ule.  The  definitions  of  the 
terms  related  to  the  charging  of  fees  are 
based,  al  required  under  the  FOIA,  on 
an  Office  of  Management  and  Budget 
(OMB)  giidance.  See  52  FR  10012 
(March^7, 1987)  and  53  FR  6151-6154 
(March  1,  1988). 

Section  803.3    Policy 

This  new  section  sets  out  the  policy 
of  the  P^ace  Corps  regarding  its 
compliance  with  the  FOIA. 

Section  103.4    Records  Published  in  the 
Federal  \egister 

This  n  Bw  section  describes  the  Peace 
Corps'  p  -ocess  for  complying  with  Sec. 
552(a)(l  of  FOIA,  which  requires  each 
agency  t )  currently  publish  in  the 
Federal  Register  for  the  guidance  of  the 
public  a  range  of  basic  information 
regarding  its  structure  and  operations, 
includin  ;  information  on  the  agency's 
organiza  ion,  function,  procedural  and 
substant  ve  rules,  and  general 


statements  of  policy.  The  Peace  Corps 
complies  with  this  requirement  by 
annually  publishing  such  information  in 
the  United  States  Government  Manual, 
a  special  publication  of  the  Federal 
Register. 

Section  303.5    Public  Reading  Room 

This  is  a  new  section  which  sets  out 
the  process  by  which  the  Peace  Corps 
implements  section  552(a)(2)  of  the 
FOIA  which  requires  agencies  to 
maintain  a  public  reading  room  where 
certain  Peace  Corps  records  must  be 
made  available  to  the  public  for 
inspection  and  copjring.  Reading  room 
records  generally  include  final  opinions 
and  orders,  statements  of  policy  and 
interpretations  adopted  by  the  Peace 
Corps  that  are  not  published  in  the 
Federal  Register  and  administrative 
staff  manuals  and  instructions  that 
affect  the  public.  A  new  category  of 
reading  room  records  includes  any 
record  provided  pursuant  to  a  public 
request  for  records  that  is  determined  by 
the  Peace  Corps  to  be  subject  to  multiple 
subsequent  requests  ("subsequent 
request  record").  For  example,  the 
Federal  Bureau  of  Investigation  has 
identified  its  records  on  Elvis  Presley, 
Marilyn  Monroe,  Elliot  Ness,  Jackie   "^ 
Robinson  and  Will  Rodgers  as 
subsequent  request  records. 

The  use  of  the  term  "will  be  made 
available"  in  paragraph  (b)  is  intended 
to  clarify  that  certain  public  reading 
room  records  will  normally  be 
maintained  in  the  public  reading  room, 
while  others  will  normally  be  kept  in 
close  proximity  elsewhere  in  Peace 
Corps  headquarters.  In  response  to  a 
request,  any  records  kept  in  close 
proximity  will  be  made  available  for 
inspection  and  copying  in  the  public 
reading  room. 

Paragraph  (c)  describes  the 
protections  firom  public  disclosure  that 
may  apply  to  certain  reading  room 
records  and  the  process  the  Peace  Corps 
will  use  to  edit  or  delete  protected 
information. 

Paragraph  (d)  provides  that  reading 
room  records  created  by  the  Peace  Corps 
after  November  1, 1996,  and  an  index  of 
such  records,  will  be  made  available 
electronically.  The  Peace  Corps  is  in  the 
process  of  identifying  such  records  and 
coverting  them  to  electronic  form.  As 
they  are  so  identified  and  converted, 
they  will  be  made  available 
electronically  in  the  public  reading 
room. 

Paragraph  (e)  provides  that  the  Peace 
Corps  will  make  most  of  its  electronic 
public  reading  room  records  available 
on  its  public  Web  site. 
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Section  303.6    Procedures  for  Use  of 
Public  Reading  Room 

This  section  describes  the  process  by 
which  a  member  of  the  public  may 
inspect  and  copy  public  reading  room 
records.  Persons  interested  in  using  the 
pubUc  reading  room  shall  make 
arrangements  with  the  FOIA  Office 
ahead  of  time  to  facilitate  their  access  to 
the  requested  information. 

Section  303.7    Index  of  Records 

The  FOIA  requires  the  Peace  Corps  to 
maintain  and  make  available  an  index  of 
reading  room  records.  This  section 
clarifies  that  the  index  the  Peace  Corps 
maintains  will  be  made  available  in  the 
public  reading  room  and  on  Peace 
Corps's  Web  site. 

Section  303.8    Requests  for  Records 

The  category  of  FOIA  records  that  is 
most  familiar  to  the  public  are  records 
required  to  be  made  available  by  the 
Peace  Corps  upon  request  by  a  person, 
unless  they  are  exempt  from  mandatory 
disclosure  under  any  of  the  FOIA 
exemptions.  Such  records  generally 
include  information  created,  obtained 
and/or  used  by  the  Peace  Corps  in  the 
performance  of  its  statutory  mission. 
This  category  of  records  does  not 
include  public  reading  room  records  or 
records  published  in  die  Federal 
Register. 

This  section  sets  out  the  process  by 
which  the  Peace  Corps  makes  such 
records  available.  For  example,  it  sets 
out  the  time  limits  imposed  by  the 
FOIA,  establishes  standards  and  a 
process  for  providing  expedited 
treatment  for  requests  and  includes 
provisions  on  OIG  records,  in 
recognition  of  the  establishment  of  an 
OIG  at  the  Peace  Corps.  It  Jilso  clarifies 
that  the  Peace  Corps  is  not  required  to 
create  a  document  or  perform  research 
to  satisfy  a  request. 

Section  303.9    Exemptions  for 
Withholding  Records 

This  section  delineates  in  paragraph 

(a)  the  exemptions  that  protect  certain 
records  from  mandatory  disclosure.  All 
of  the  exemptions  in  this  section  are 
based  on  the  FOIA,  although  not  all 
FOIA  exemptions  are  included  in  this 
rule,  because  certain  exemptions  are  not 
currently  and  are  unUkely  to  be 
applicable  to  the  Peace  Corps.  Paragraph 

(b)  explains  the  process  by  which  the 
Peace  Corps  will  redact  protected 
information  from  information  that  must 
be  made  available  to  the  requester. 
Under  the  1996  amendments  to  the 
FOIA,  the  Peace  Corps  must  indicate  the 
amount  and  location  of  redacted 
material,  if  technically  feasible,  unless 


such  action  would  harm  the  interest 
protected  by  the  applicable  exemption. 
This  section  also  includes  provisions 
that  implement  Executive  Onler  12600, 
which  requires  each  agency  to  notify  a 
person  who  has  submitted  records 
containing  confidential  business 
information  to  the  Peace  Corps  when 
the  agency  receives  a  request  for  such 
records,  and  to  provide  the  submitter  an 
opportunity  to  object  to  disclosure. 

Section  303. 1 0    Responsibihties  and 
Authorities 

This  section  identifies  the  officials 
within  the  Peace  Corps  authorized  to 
grant  or  deny  requests  for  records  and 
to  decide  appeals.  It  also  establishes  a 
process  for  dealing  with  law 
enforcement  and  classified  information 
and  records  received  by  the  Peace  Corps 
from  other  agencies. 

Section  303.1 1     Denials 

This  section  describes  what 
constitutes  a  denied  of  records  and  the 
process  for  denying  a  request  for 
records. 

Section  303.12    Appeals 

This  section  describes  that  process  by 
which  a  person  may  appeal  a  denial. 
Appeals  of  denials  made  by  the  OIG  are 
forwarded  by  the  FOIA  Officer  to  the 
OIG  for  processing. 

Section  303.13    Fees 

This  section  describes  the  authority  of 
the  Peace  Corps  to  charge  or  waive  fees 
for  its  costs  in  responding  to  FOIA 
requests.  It  includes  the  standards 
established  under  FOIA  for  determining 
whether  a  requester  qualifies  for  a  fee- 
waiver  and  sets  out  a  schedule  of  fees 
applicable  to  the  various  types  of 
requesters.  It  also  provides  the  Peace 
Corps  with  discretion  to  charge  interest 
to  requesters  who  fail  to  pay  their  fees 
and  to  aggregate  requests  when  the 
Peace  Corps  reasonably  believes  a 
requestor  or  group  of  requesters  is 
attempting  to  break  a  request  into  a 
series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees. 

Section  303.14    Procedures  for 
Responding  to  a  Subpoena 

This  section  sets  forth  the  procedures 
to  be  followed  when  a  subpoena,  order 
or  other  demand  is  issued  in  a 
proceeding  in  which  the  Peace  Corps  is 
not  a  party.  Paragraph  (a)  of  this  section 
details  the  types  of  demands  subject  to 
these  procedures.  Paragraph  (b)  of  this 
section  explains  that  employees  are  not 
to  disclose  information  without 
approval  of  the  Office  of  the  General 
Coxmsel,  and  it  is  the  General  Coimsel 
or  designee,  together  with  consultation 


from  other  Agency  officials,  including 
the  Agency's  FOIA  Officer,  who  makes 
all  determinations  with  respect  to 
demands  discussed  herein.  Paragraph 
(c)(1)  identifies  generally  two  of  the 
factors  that  should  be  considered  in 
deciding  whether  to  make  disclosures. 
These  are,  however,  only  a  couple  of  the 
considerations,  as  the  factors  relevant  to 
a  particular  demand  may  vary  widely 
with  the  nature  of  the  demand. 
Paragraph  (c)(2)  specifically  identifies 
certain  circumstances  in  which 
disclosure  will  not  be  made  by  the 
Peace  Corps.  These  standards,  in 
essence,  identify  several  widely 
acknowledged  areas  of  privilege  that  are 
most  relevant  to  Peace  Corps.  They  are  - 
intended  to  be  compatible  with  the 
exemptions  frt)m  mandatory  disclosure 
provided  by  the  Freedom  of  Information 
Act,  the  Privacy  Act,  and  other  relevant 
guidelines. 

The  OIG  has  independent  subpoena 
authority  under  the  IG  Act  of  1978,  as 
amended.  The  OIG  will  follow  these 
procedures  and  they  Mrill  be 
implemented  by  appropriate  OIG  staff. 

Executive  Order  12866 

This  reguiation  has  been  determined 
to  be  non-significant  within  the 
meaning  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Peace  Corps  Director,  in 
accordance  with  the  Regulatory 
Flexibility  Act,  (5  U.S.C.  605),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  the  Freedom  of 
Information  Act,  agencies  may  recover 
only  the  direct  costs  of  searching  for, 
reviewing,  and  duplicating  the  records 
processed  for  requesters.  Thus,  fees 
assessed  by  the  Peace  Corps  are 
nominal.  Further,  the  "small  entities" 
that  make  FOIA  requests,  as  compared 
with  individual  requesters  and  other 
requesters,  are  relatively  few  in  number. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000,  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

List  of  Subjects  in  22  CFR  Part  303 

Freedom  of  Information. 
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■  For  reasons  set  out  in  the  preamble,  the 
Peace  Corps  is  revising  part  303  as 
follows: 

PART  303— PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

Sec. 

303.1  Purpose. 

303.2  Definitions. 

303.3  Policy. 

303.4  Records  published  in  the  Federal 


303.5  Public  reading  room. 

303.6  Procedures  for  use  of  public  reading 
room. 

303.7  Index  of  records. 

303.8  Requests  for  records. 

303.9  Exemptions  for  withholding  records. 

303.10  Responsibilities  and  authorities. 

303.11  Denials. 

303.12  Appeals.  j- 

303.13  Fees: 

303.14  Procedures  for  responding  to  a 
subpoena. 

Authority:  5  U.S.C.  552;  22  U.S.C.  2501,  et. 
seq.;  E.O.  12137,  44  FR  29023,  3  CFR,  1979 
Comp.,  p.  389;  E.O.  12600,  52  FR  23781,  3 
CFR,  1987  Comp.,  p.  235. 

§303.1    Purpose. 

This  part  sets  out  the  rules  and 
procedures  the  Peace  Corps  follows  in 
making  records  available  to  the  public 
under  the  Freedom  of  Information  Act 
(FOIA). 

f  303.2    Definitions. 

As  used  in  this  part — 

(a)  CommerciQl  use  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  has  made  a  commercial  use 
request,  the  Peace  Corps  will  look  to  the 
use  to  which  a  requester  will  put  the 
docimients  requested.  When  the  Peace 
Corps  has  reasonable  cause  to  doubt  the 
requester's  stated  use  of  the  records 
sought,  or  where  the  use  is  not  clear 
from  the  request  itself,  it  will  seek 
additional  clarification  before  assigning 
the  request  to  a  category. 

(b)  Duplication  means  the  process  of 
making  a  copy  of  a  record  requested 
piusuant  to  this  part.  Such  copies  can 
take  the  form  of  paper  copy,  microform, 
audio-visual  materials,  or  machine 
readable  electronic  docimients,  among 
others. 

(c)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  or  an  institution  of 
professional  or  vocational  education 
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which  operates  a  program  or  programs 
of  schola  rly  research. 

(d)  Noi  i-commercial  scientific 
institutic  n  means  an  institution  that  is 
not  opers  ted  on  a  "commercial"  basis 
and  whit  h  is  operated  solely  for  the 
I  )f  conducting  scientific 
the  results  of  which  are  not 
promote  any  particular 
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whether  any  portion  of  such  document 
is  exempt  from  disclosure.  It  also 
includes  processing  any  such  document 
for  disclosure.  Review  does  not  include 
time  spent  resolving  general  legal  or 
policy  issues  regarding  the  application 
of  exemptions. 

(i)  Search  means  the  process  of 
looking  for  and  retrieving  records  that 
are  responsive  to  a  request  for  records. 
It  includes  page-by-page  or  line-by-line 
identification  of  material  within 
documents  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  Searches  may  be 
conducted  manually  or  by  automated 
means  and  will  be  conducted  in  the 
most  efficient  and  least  expensive 
manner.  If  the  Agency  cannot  identify 
the  requested  records  after  a  2  hour 
search,  it  can  determine  that  the  records 
were  not  adequately  described  and  ask 
the  requester  to  provide  a  more  specific 
request. 

§303.3    Policy. 

The  Peace  Corps  will  make  its  records 
concerning  its  operations,  activities,  and 
business  available  to  the  public 
consistent  with  the  requirements  of  the 
FOIA.  Records  exempt  from  disclosure 
under  the  FOIA  may  be  made  available 
at  the  discretion  of  the  Peace  Corps. 

§  303.4    Records  published  in  the  Federal 
Register. 

The  Peace  Corps  publishes  its  notices 
and  substantive  regulations  in  the 
Federal  Register.  It  also  publishes 
information  on  its  basic  structiue  and 
operations  necessary  to  inform  the 
public  how  to  deal  effectively  with  the 
Peace  Corps  in  the  United  States 
Government  Manual,  a  special 
publication  of  the  Federal  Register.  The 
Peace  Corps  will  make  reasonable 
efforts  to  currently  update  such 
information,  which  includes 
information  on  Peace  Corps'  location 
and  functions,  and  how  the  public  may 
obtain  information  or  forms,  or  make 
submittals  or  requests.  The  Peace  Corps' 
published  regulations  are  at  22  CFR 
Chapter  III. 

§303^5    Public  reading  room. 

(a)  The  Peace  Corps  will  meiintain  a 
public  reading  room  at  its  headquarters 
at  1111  20th  Street,  NW.,  Washington. 
DC  20526.  This  room  will  be  supervised 
and  will  be  open  to  the  public  during 
Peace  Corps'  regular  business  hours  for 
inspecting  and  cop}dng  records 
described  in  paragraph  (b)  of  this 
section. 

(b)  Subject  to  the  limitation  stated  in 
paragraph  (c)  of  this  section,  the 
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following  records  will  be  made  available 
in  the  public  reading  room: 

(1)  All  final  public  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  issued  in  the 
adjudication  of  cases  that  involve  the 
Peace  Corps; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the  Peace 
Corps  that  are  not  published  in  the 
Federal  Register; 

(3)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  the 
public; 

(4)  Copies  of  records,  regardless  of 
form  or  format,  released  to  any  person 
in  response  to  a  public  request  for 
records  which  the  Peace  Corps 
determines  are  likely  to  become  subject 
to  subsequent  requests  for  substantially 
the  same  records,  and  a  general  index  of 
such  records; 

(5)  The  index  required  by  §  303.7;  and 

(6)  Other  records  the  Peace  Corps  has 
determined  are  of  general  interest  to 
members  of  the  public  in  understanding 
activities  of  the  Peace  Corps  or  in 
dealing  with  the  Peace  Corps  in 
connection  with  those  activities. 

(c)  Certain  records  otherwise  required 
by  FOIA  to  be  available  in  the  public 
reading  room  may  be  exempt  from 
mandatory  disclosure  pursuant  to 

§  552(b}  of  the  FOIA.  Such  record  will 
not  be  made  available  in  the  public 
reading  room.  Other  records  maintained 
in  the  public  reading  room  may  be 
edited  by  the  deletion  of  identifying 
details  concerning  individuals  to 
prevent  a  clearly  unwairanted  invasion 
of  personal  privacy.  In  siich  cases,  the 
record  shall  have  attached  to  it  an 
explanation  of  the  deletion.  The  extent 
of  the  deletion  shall  be  indicated,  unless 
doing  so  would  harm  an  interest 
protected  by  the  exemption  under 
which  the  deletion  is  made.  It 
technically  feasible,  the  extent  of  the 
deletion  shall  be  indicated  at  the  place 
in  the  record  where  the  deletion  was 
made. 

(d)  Electronic  reading  room.  Records 
required  by  the  FOIA  to  be  maintain  and 
made  available  in  the  public  reading 
room  created  by  the  Peace  Corps  on  or 
after  November  1, 1996,  shall  be  made 
available  electronically. 

(e)  Most  electronic  public  reading 
room  records  will  also  be  made 
available  to  the  public  on  the  Peace 
Corps  Web  site  at  http:// 
vvww.peacecorps.gov. 

§  303.6    Procedures  for  use  of  public 
reading  room. 

Any  member  of  the  public  may 
inspect  or  copy  records  described  in 
§  303.5(b)  in  the  public  reading  room 
during  regular  business  hours.  Because 


it  will  sometimes  be  impossible  to 
produce  records  or  copies  of  records  on 
short  notice,  a  person  who  wishes  to 
inspect  or  copy  records  shall  arrange  a 
time  in  advance,  by  telephone  or  letter 
request  made  to  the  Peace  Corps  FOIA 
Officer.  Persons  submitting  request  by 
telephone  will  be  notified  whether  a 
written  request  woidd  be  advisable  to 
aid  in  the  identification  and  expeditious 
processing  or  the  records  sought. 
Written  request  should  identify  the 
records  sought  in  the  manner  described 
in  §  303.8(b)  and  should  request  a 
specific  date  for  inspecting  the  records. 
The  requester  will  be  advised  as 
promptly  as  possible  if.  for  any  reason, 
it  may  not  be  possible  to  make  the 
records  sought  available  on  the  date 
requested. 

§303.7    index  of  records. 

The  Peace  Corps  will  maintain  a 
current  index  identifying  any  matter 
within  the  scope  of  §  303.4  or 
§  303.5(b)(1)  through  (5).  The  index  will 
be  maintained  and  made  available  for 
public  inspection  and  copying  at  the 
Peace  Corps'  headquarters  in 
Washington,  IX:.  The  cost  of  a  copy  of 
the  index  will  not  exceed  the  standard 
charge  for  duplication  set  out  in 
§  303.13(e).  The  Peace  Corps  will  also 
make  the  index  available  on  its  public 
Web  site. 

§  303.8    Requests  for  records. 

(a)  Except  for  records  required  by  the 
FOIA  to  be  published  in  the  Federal 
Register  or  to  be  made  available  in  the 
public  reading  room.  Peace  Corps 
records  will  be  made  promptly 
available,  upon  request,  to  any  person  in 
accordance  with  this  section,  unless  it  is 
determined  that  such  records  should  be 
withheld  and  are  exempt  form 
mandatory  disclosure  under  the  FOIA. 

(b)  Requests.  Requests  for  records 
under  this  section  shall  be  made  in 
writing,  shall  include  the  signature  of 
the  requester,  and  the  envelope  and  the 
letter  shall  be  clearly  marked  "Freedom 
of  Information  Request."  No  e-mail 
requests  will  be  accepted.  All  such 
requested  shall  be  addressed  to  the 
FOIA  Officer.  Requests  by  letter  shall 
use  the  address  given  in  §  303.5(a).  Any 
request  not  marked  and  addressed  as 
specified  in  this  paragraph  will  be  so 
marked  by  Peace  Corps  personnel  as 
soon  as  it  is  properly  identified,  and 
will  be  forwarded  immediately  to  the 
FOIA  Officer.  A  request  improperly 
addressed  will  not  be  deemed  to  have 
been  received  for  purposes  of  the  time 
period  set  out  in  paragraph  (h)  of  this 
section  until  it  has  been  received  by  the 
FOIA  Officer.  Upon  receipt  of  an 
improperly  addressed  request,  the  FOIA 


Officer  shall  notify  the  requester  of  the 
date  on  which  the  time  period  began. 
The  request  shall  be  stamped  "received" 
on  the  date  it  is  received  by  the  FOIA 
Office. 

(c)  A  request  must  reasonably 
describe  the  records  requested  so  that 
employees  of  the  Peace  Corps  who  are 
familiar  with  the  subject  area  of  the 
request  are  able,  with  a  reasonable 
amount  of  effort,  to  determine  which 
particular  records  are  within  the  scope 
of  the  request.  If  it  is  determined  that  a 
request  does  not  reasonably  describe  the 
records  sought,  the  requester  shall  be  so 
informed  and  provided  an  opportunity 
to  confer  with  Peace  Corps  personnel  in 
order  to  attempt  to  reformulate  the 
request  in  a  manner  that  will  meet  the 
needs  of  the  requester  and  the 
requirements  of  this  paragraph.  If  the 
Agency  cannot  identify  the  requested 
records  after  a  2  hour  search,  it  can 
determine  that  the  records  were  not 
adequately  described  and  ask  the 
requester  to  provide  a  more  specific 
request. 

(d)  To  facilitate  the  location  of  records 
by  the  Peace  Corps,  a  requester  should 
try  to  provide  the  following  kinds  of 
information,  if  known; 

(1)  The  specific  event  or  action  to 
which  the  record  refers; 

(2)  The  unit  or  program  of  the  Peace 
Corps  which  may  be  responsible  for  or 
may  have  produced  the  record; 

(3)  The  date  of  the  record  or  the  date 
or  period  to  which  it  refers  or  relates; 

(4)  The  type  of  record,  such  as  an 
application,  a  particular  form,  a 
contract,  or  a  report; 

(5)  Personnel  of  the  Peace  Corps  who 
may  have  prepared  or  have  knowledge 
of  the  record;  or 

(6)  Citations  to  newspapers  or 
publications  which  have  referred  to  the 
record. 

(e)  The  Peace  Corps  is  not  required  to 
create  a  record  or  to  perform  research  to 
satisfy  a  request. 

(f)  Any  request  for  a  waiver  or 
reduction  of  fees  should  be  included  in 
the  FOIA  request,  and  any  such  request 
should  indicate  the  grounds  for  a  waiver 
or  reduction  of  fees,  as  set  out  in 

§  303.13(f).  The  Peace  Corps  shall 
respond  to  such  request  as  prompUy  as 
possible. 

(g)  Format.  The  Peace  Corps  will 
provide  records  in  the  form  or  format 
indicated  by  the  requester  to  the  extent 
such  records  are  readily  reproducible  in 
the  requested  form  or  format. 

(h)  Initial  response/delays.  (1)  The 
FOIA  Officer,  upon  request  for  any 
records  made  in  accordance  with  this     - 
section,  except  in  the  case  of  a  request 
for  OIG  records,  shall  make  an  initial 
determination  of  whether  to  comply 


with  or  deny  such  request  and  dispatch 
such  determination  to  the  requester 
within  20  business  days  after  receipt  of 
such  request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  up  to  10 
business  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
dispatched. 

(2)  If  the  FOIA  Officer  determines  that 
a  request  or  portion  thereof  is  for  OIG 
records,  the  FOIA  Officer  shall  promptly 
refer  the  request  or  portion  thereof  to 
the  OIG  and  send  notice  of  such  referral 
to  the  requester.  In  such  case,  the  OIG 
FOIA  Officer  shall  make  an  initial 
determination  of  whether  to  comply 
with  or  deny  such  request  and  dispatch 
such  determination  to  the  requester 
within  20  business  days  after  receipt  of 
such  request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  up  to  10 
business  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 

a  determination  is  expected  to  be 
dispatched^.  If  for  any  reason,  a  request 
for  Agency  information  goes  directly  to 
the  OIG  rather  than  through  the  FOIA 
Officer,  the  OIG  shall  provide  notice  to 
the  FOIA  Officer  of  its  receipt  of  the 
request.  The  FOIA  Office  and  the  OIG 
should  normally  consult  with  each 
other  whenever  they  receive  requests  for 
-the  same  or  similar  records.  ' 

(3)  Unusual  circumstances.  As  used 
in  this  part,  "unusual  circumstances" 
are  limited  to  the  following,  but  only  to 
the  extent  reasonably  necessary  for  the 
proper  processing  of  the  particular 
request: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  components 
or  locations  that  are  separate  bom  the 
office  processing  the  request; 

(ii)  The  need  to  search  for,  collect, 
§nd  appropriately  examine  a 
volimiinous  amount  of  separate  and 
'distinct  records  which  are  demanded  in 
a  single  request:  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  or 
organization  having  a  substantial 
interest  in  the  determination  of  the 
request  or  among  two  or  more 
components  of  the  Peace  Corps  having 
a  substantial  subject  matter  interest 
therin. 

(i)  If  a  request  is  particularly  broad  or 
complex  so  that  it  cannot  be  completed 
within  the  time  periods  stated  in 
paragraph  (h)  of  this  section,  the  Peace 
Corps  may  ask  the  requester  to  narrow 
the  request  or  agree  to  an  additional 
delay. 
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(j)  Wt  en  no  determination  can  be 
dispatched  within  the  applicable  time 
limit,  the  FOIA  Officer  or  the  OIG  FOIA 
Officer  shall  inform  the  requester  of  the 
reason  i  jr  the  delay,  the  date  on  which 
a  detern  lination  may  be  expected  to  be 
dispatcl  led,  and  the  requester's  right  to 
treat  the  delay  as  a  denial  and  to  appeal 
to  the  A  isociate  Director  for  the  Office 
of  Mana  >ement  or  the  Inspector  General, 
in  accordance  with  §  303.12.  If  no 
determination  has  been  dispatched  by 
the  end  bf  the  20-day  period,  or  the  last 
extension  thereof,  the  requester  may 
deem  thp  request  denied,  and  exercise  a 
right  of  Appeal  in  accordance  with 
§  303.12|The  FOIA  Officer  or  the  OIG 
FOIA  Oi  Gcer  may  ask  the  requester  to 
forego  a]  i  appeal  until  a  determination 
is  made. 

(k)  Afl  Br  it  has  been  determined  that 
a  reques  will  be  granted,  the 
responsj  jle  official  will  act  with  due 
diligeno  ( in  providing  a  prompt 
response . 

(1)  Exf  edited  treatment.  (1)  Requests 
and  appi  sals  will  be  taken  out  of  order 
and  give  i  expedited  treatment 
whenev(  r  the  requester  demonstrates  a 
compel!  ng  need.  A  compelling  need 
means: 

(i)  Cin  umstances  in  which  the  lack  of 
expedite  i  treatment  could  reasonably  be 
expectec  to  pose  an  imminent  threat  to 
the  life  (k  physical  safety  of  an 
individtfil; 

(ii)  Aii urgency  to  inform  the  public 
about  ani  actual  or  alleged  Peace  Corps 
or  Federal  government  activity  and  the 
request  is  made  by  a  person  primarily 
engaged Jn  disseminating  information; 

(lii)  Tl|e  loss  of  substantial  due 
process  tights;  or 

(iv)  a  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exit  possible  questions  about  the 
Peace  Cqrps'  or  the  Federal 
government's  integrity  which  affect 
public  c<  infidence. 

(2)  A  r  M^uest  for  expedited  processing 
may  be  e  lade  at  the  time  of  the  initial 
request  fbr  records  or  at  any  later  time. 
For  a  pr*npt  determination,  a  request 
for  expedited  processing  must  be 
properly'addressed  and  marked  and 
received  hy  the  Peace  Corps  pursuant  to 
paragraph  (b)  of  this  section. 

(3)  A  r  squester  who  seeks  expedited 
processij  ig  must  submit  a  statement 
demonst  ating  a  compelling  need  that  is 
certified  jy  the  requester  to  be  true  and 
correct  t(  the  best  of  that  person's 
knowled  »e  and  belief,  explaining  in 
detail  thi  basis  for  requesting  expedited 
processii  g. 

(4)  Wi1  lin  ten  business  days  of  its 
receipt  o  a  request  for  expedited 
processii  g,  the  FOIA  Officer  or  the  OIG 
FOIA  Of  icer  shall  decide  whether  to 


grant  the  request  and  shall  notify  the 
requester  of  the  decision.  If  a  request  for 
expedited  treatment  is  granted,  the 
request  shall  be  given  priority  and  shall 
be  processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  any  appeal  of  that  decision  shall 
be  acted  on  expeditiously  by  the  Peace 
Corps. 

(5)  Appeals  shall  be  made  to  the 
Associate  Director  for  the  Office  of 
Management,  who  shall  respond  within 
.  10  business  days  of  receipt  of  the 
appeal. 

§303  J    Exemptions  for  withholding 
records. 

(a)  The  Peace  Corps  may  withhold  a 
requested  record  from  public  disclosure 
only  if  the  record  fits  within  one  or 
more  of  the  following  FOIA  exemptions: 

(1)  Matter  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  is  in  fact  properly  classijfied 
piu-suant  to  such  Executive  Order; 

(2)  Matter  which  is  related  solely  to 
the  internal  personnel  rules  and 
practices  of  the  Peace  Corps; 

(3)  Matter  which  is  specifically 
exempted  fit)m  disclosure  by  statute 
(other  than  exemptions  under  FOIA  at  5 
U.S.C.  552(b)),  provided  that  such 
statute  requires  that  the  matter  be 
withheld  frt>m  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  Or  establishes  particular  criteria 
for  withholding,  or  refers  to  particular 
types  of  matters  lo  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
an  agency  in  litigation  with  the  Peace 
Corps; 

(6)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  piuposes  including 
enforcing  the  Peace  Corps  Act  or  any 
other  law,  but  only  to  the  extent  that  the 
production  of  such  law  enforcement 
records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  or  a 
recipient  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
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foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis;  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  information  furnished  by 
a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  woiild 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  coiUd  reasonably  be  expected 
to  risk  circiimvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(b)  In  the  event  that  one  or  more  of  the 
above  exemptions  in  paragraph  (a)  of 
this  section  apply,  any  reasonably 
segregable  portion  of  a  record  shall  be 
provided  to  the  requester  after  deletion 
of  the  portions  that  are  exempt.  The 
amount  of  information  deleted  shall  be 
indicated  on  the  released  portion  of  the 
record,  unless  doing  so  would  harm  the 
interest  protected  by  the  exemption 
under  which  the  deletion  is  made.  If 
technically  feasible,  the  amount  of 
information  deleted  shall  be  indicated  at 
the  place  in  the  record  where  the 
deletion  is  made.  At  the  discretion  of 
the  Peace  Corps  officials  authorized  to 
grant  or  deny  a  request  for  records,  it 
may  be  possible  to  provide  a  requester 
with:  ■ 

(1)  A  summary  of  information  in  the 
exempt  portion  of  a  record;  or 

(2)  An  oral  description  of  the  exempt 
portion  of  a  record. 

(c)  No  requester  shall  have  a  right  to 
insist  that  any  or  all  of  the  techniques 
in  paragraph  (b)  of  this  section  should 
be  employed  in  order  to  satisfy  a 
request. 

(d)  Records  that  may  be  exempt  from 
disclosure  pursuant  to  paragraph  (a)  of 
this  section  may  be  made  available  at 
the  discretion  of  the  Peace  Corps. 

(e)  Proprietary  information.  (1)  It  is 
the  policy  of  the  Peace  Corps  to 
withhold  proprietary  information  that 
falls  within  the  protection  of  paragraph 
{a)(4)  of  this  section.  Proprietary 
information  includes  trade  secrets,  or 
conunercial  or  financial  information 
obtained  from  a  person,  the  disclosure 
of  which  could  reasonably  be  expected 
to  cause  substantial  competitive  harm. 

(2)  It  is  also  the  policy  of  the  Peace 
Corps  to  give  submitters  of  arguably 
proprietary  information  an  adequate 
opportunity  to  provide  information  to 
the  Peace  Corps  to  establish  that  the 
information  constitutes  protected 
proprietary  information. 

(3)  A  person  submitting  arguably 
proprietary  information  to  the  Peace 


Corps  will  be  notified  in  writing  by  the 
Peace  Corps  if  there  is  a  FOIA  request 
for  the  information,  unless: 

(i)  The  Peace  Corps  has  already 
decided  that  the  information  should  be 
withheld; 

(ii)  The  information  has  been  lawfully 
published  or  has  been  officially  made 
available  to  the  public;  or 

(iii)  Disclosure  of  the  information  is 
required  by  law. 

(4)  The  notice  shall  afford  the 
submitter  at  least  ten  business  days  in 
which  to  object  to  the  disclosure  of  any 
requested  information.  Whenever  the 
Peace  Corps  provides  such  notice  to  the 
submitter,  it  shall  also  notify  the 
requester  that  notice  and  an  opportunity 
to  comment  are  being  provided  to  the 
submitter. 

(5)  A  submitter's  request  for 
protection  for  information  under 
paragraph  (a)(4)  of  this  section  shall: 

(i)  Specifically  identify  the  exact 
material  claimed  to  be  confidential 
proprietary  information; 

(ii)  State  whether  the  information 
identified  has  ever  been  released  to  a 
person  who  is  not  in  a  confidential 
relationship  with  the  submitter; 

(iii)  State  the  basis  for  the  submitter's 
belief  that  the  information  is  not 
commonly  known  or  readily 
ascertainable  by  outside  persons;  and 

(vi)  State  how  release  of  the 
information  would  dause  harm  to  the 
submitter's  competitive  position. 

(6)  The  Peace  Corps  sliall  consider  the 
submitter's  objections  and  specific 
grounds  for  non-disclosiue  when 
deciding  whether  to  disclose  the 
information.  If  the  Peace  Corps  decides 
to  disclose  the  information,  it  shall,  to 
the  extent  permitted  by  law,  provide  the 
submitter  at  least  ten  business  days 
notice  of  its  decision  before  the 
information  is  disclosed  and  a  statement 
of  its  reasons  for  not  sustaining  the 
objection  to  disclosure.  Whenever  the 
Peace  Corps  notifies  the  submitter  of  its 
final' decision,  it  shall  also  notify  the 
requester. 

(7)  Whenever  a  FOIA  requester  brings 
suit  seeking  to  compel  disclosing  of 
proprietary  information,  the  Peace 
Corps  shall  promptly  notify  the 
submitter. 

§  303.10    Responsibilities  and  authorities. 

(a)  Legal  counsel.  The  General 
Counsel  shall  furnish  legal  advice  to 
Peace  Corps  officials  and  staff  as  to  their 
obligations  under  this  part  and  shall 
take  such  other  actions  as  may  be 
necessary  or  appropriate  to  assure  a 
consistent  and  equitable  application  of 
the  provisions  of  this  part  by  and  within 
the  Peace  Corps. 

(b)  Authority  to  grant  or  deny 
requests.  The  FOIA  Officer  is  authorized 


to  grant  or  deny  requests  for  records, 
except  fcH-  OIG  records,  under  this  part. 
The  OIG  FOIA  Officer  is  authorized  to 
grant  or  deny  requests  for  OIG  records 
imder  this  part.  The  FOIA  Officer  and 
the  OIG  FOIA  Officer  shall  consult  with 
each  other  when  a  request  includes  both 
Peace  Corps  and  OIG  records  in  order  to 
ensure  consistency  and  lack  of 
duplication  in  processing  the  request. 

(cKl)  Records  received  from  other 
agencies.  When  the  Peace  Corps 
receives  a  request  for  a  record  in  its 
possession  that  it  has  received  from 
another  agency,  it  shall  determine 
whether  the  other  agency  is  better 
qucdified  to  decide  whether  the  record 
is  exempt  from  disclosiue  and,  if  so, 
whether  it  should  be  disclosed  as  a 
matter  of  discretion.  If  the  Peace  Corps 
determines  it  is  better  qualified  to 
process  the  record  in  response  to  the 
request,  then  it  shall  do  so.  If  the  Peace 
Corps  determines  it  is  not  better 
qualified  to  process  the  request,  it  shall 
either: 

(i)  Consult  with  the  other  agency 
before  responding  to  the  request;  or 

(ii)  Refer  the  responsibility  for 
responding  to  the  request  for  the  record 
to  the  other  agency  (but  only  if  the 
agency  is  subject  to  FOIA).  Ordinarily, 
the  agency  that  originated  a  record  will 
be  presumed  to  be  best  able  to 
determine  whether  to  disclose  it. 

(2)  Law  enforcement  and  classified 
information.  Notwithstanding  paragraph 
(c)(1)  of  this  section: 

(i)  Whenever  the  Peace  Corps  receives 
a  request  for  a  record  containing 
information  that  relates  to  an 
investigation  of  a  possible  violation  of 
law  that  was  originated  by  another 
agency,  the  Peace  Corps  will  either 
consult  with  the  other  agency  before 
responding  or  refer  the  responsibility  for 
responding  to  the  request  to  the  other 
agency;  and 

(ii)  Whenever  a  request  is  made  for  a 
record  containing  information  that  has 
been  classified  by  another  agency  or 
may  be  appropriate  for  classification 
xmder  Executive  Order  12958  or  any 
other  executive  order  concerning  the 
classification  of  records,  the  Peace 
Corps  shall  refer  the  responsibility  for 
responding  to  the  request  regarding  that 
information  to  the  agency  that  classified 
the  information,  should  consider  the 
information  for  classification,  or  has  the 
primary  interest  in  the  information,  as 
appropriate. 

(3)  Notice  of  referral.  Whenever  the 
Peace  Corps  refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
request  to  another  agency,  it  ordinarily 
shall  notify  the  requester  of  the  referral 
and  inform  the  requester  of  the  name  of 
the  agency  to  which  the  request  has 
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been  referred  and  the  part  of  the  request 
that  has  been  referred. 

(4)  Effect  of  consultations  and 
referrals  on  timing  of  response.  All 
consultations  and  referrals  will  be 
handled  according  to  the  date  the  FOIA 
request  was  initially  received  by  the 
Peace  Corps. 

(5)  Aff^eements  with  other  agencies. 
The  Peace  Corps  may  make  agreements 
with  other  agencies  to  eliminate  the 
need  for  consultations  or  refierrals  for 
particular  types  of  records. 

S  303.11    Denials. 

(a)  A  denial  of  a  written  request  for  a 
record  that  complies  with  the 
requirements  of  §  303.8  shall  be  in 
writing  and  shall  include,  as  applicable: 

(1)  A  reference  to  the  applicable 
exemption  or  exemptions  in  §  303.9(a) 
upon  which  the  denial  is  based; 

(2)  An  explanation  of  how  the 
exejnption  applies  to  the  requested 
lecords; 

(3)  A  statement  explaining  why  it  is 
deemed  unreasonable  to  provide 
segregable  portions  of  the  record  after 
deleting  the  exempt  portions; 

(4)  An  estimate  of  the  volume  of 
requested  matter  denied  unless 
providing  such  estimate  would  harm  the 
interest  protected  by  the  exemption 
under  which  the  denied  is  made,  if  other 
than  the  FOIA  Officer; 

(5)  The  name  and  title  of  the  person 
or  persons  responsible  for  denying  the 
request,  if  other  than  the  FOIA  Officer; 
and 

(6)  An  explanation  of  the  right  to 
appeal  the  denial  and  the  procedures  for 
submitting  an  appeal,  including  the 
address  of  the  official  to  whom  appeals 
should  be  submitted. 

(b)  A  partial  deletion  of  a  record  made 
available  to  a  requester  shall  be  deemed 
a  denial  of  a  record  for  purposes  of 
paragraph  (a)  of  this  section.  All  denials 
shall  be  treated  as  final  opinions  under 
§  303.5(b). 


1303.12 

(a)  Any  person  whose  written  request 
has  been  denied  is  entitled  to  appeal  the 
denied  within  20  business  days  by 
writing  to  the  Associate  Director  of  the 
Office  of  Management  or,  in  the  case  of 
a  denial  of  a  request  for  OIG  Records, 
the  Inspector  General,  at  the  address 
given  in  §  303.5(a).  The  envelope  and 
letter  should  be  clearly  marked 
"Freedom  of  Information  Act  Appeal." 
An  appeal  need  not  be  in  any  particular 
form,  but  should  adequately  identify  the 
denial,  if  possible,  by  describing  the 
requested  record,  identifying  the  official 
who  issued  the  denial,  and  providing 
the  date  on  which  the  denial  was 
issued. 


(b)  Th  9  decision  of  the  Associate 
Director  for  the  Office  of  Management  or 
Insp  xrtor  General  on  an  appeal  shall 
wi  ting  and.  in  the  event  the 

in  whole  or  in  part  upheld, 
coAtain  an  explanation  responsive 
ai  >uments  advanced  by  the 
,  the  matters  described  in 
a)(l)  through  (4),  and  the 

for  judicial  review  of  such 
under  section  552(a)(4)  of  the 
.  The  decision  shall  be  dispatched 
■e  ]uester  within  20  business  days 
receipt  of  the  appeal,  unless  an 

period  is  justified  pursuant  to 
and  such  period  taken 
with  any  earlier  extension  does 

10  business  days.  The 
by  the  Associate  Director  for 
of  Management  or  the 
General  shall  constitute  the 
act  Jon  of  the  Peace  Corps.  All  such 
shall  be  treated  as  final 
under  §  303.5(b). 
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§303.13    Fees. 

(a)  Foi  information  routinely  provided 
by  the  P(  lace  Corps  to  the  public  in  the 
normal  c  ourse  of  doing  business,  such 
as  infom  lational  or  recruiting  brochures, 
no  fees  v  rill  be  charged. 

(b)  Foi  each  a  commercial  use  request, 
fees  will  be  limited  to  reasonable 
stemdard  charges  for  document  search, 
review,  md  duplication. 

(c)  For  each  request  for  records  sought 
by  a  repi  Bsentative  of  the  news  media  or 
by  an  ed  icational  or  non-commercial 
scientific  institution,  fees  shall  be 
limited  t )  reasonable  standard  charges 
for  docui  nent  duplication  after  the  first 
100  page  5. 

(d)  Foi  all  other  requests,  fees  shall  be 
limited  t )  reasonable  standard  charges 
for  searc  i  time  after  the  first  2  hours 
and  dup  ication  after  the  first  100  pages. 

(e)  Tn«  schedule  of  reasonable 
standard  charges  for  services  regarding 
the  prodi  iction  or  disclosure  of  the 
Peace  Co  rps  records  is  as  follows: 

(1)  Ma  lual  search  and  review  of 
records: ;  salary  rate  of  employeefs] 
perform!  ig  the  search  and  review  plus 
16%.  Chi  urges  for  search  and  review 
time  less  than  a  full  hour  will  be  billed 
by  quart(  r-hour  segments; 

(2)  Cot  iputer  time:  Actual  costs  as 
incurred; 

(3)  DuBlicatioi>by  paper  copy:  10 
cents  pe^  page; 

(4)  Duplication  by  other  methods: 
Actual  costs  as  incurred; 

(5)  Cer  ification  of  true  copies:  $1.00 
each; 

(6)  Pac  cing  and  mailing  records: 
Actual  c(  sts  as  incurred;  and 

(7)  Spefcial  delivery  or  express  mail: 
Actucd  cl  larges  as  incurred. 

(f)  Fee  ivaivers:  Fees  will  be  waived  or 
reduced  lelow  the  fees  established 


under  paragraph  (e)  of  this  section  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Peace  Corps  or  Federal 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(1)  In  order  to  determine  whether  the 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Federal  government,  the 
Peace  Corps  shall  consider  the  following 
four  criteria: 

(i)  The  subject  of  the  request:  WhetEer 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  Peace  Corps  or  Federal  government; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute" 
to  an  understanding  of  Peace  Corps  or 
Federal  government  operations  or 
activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding;"  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Peace  Corps  or  Federal 
government  operations  or  activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Peace  Corps  shall 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so, 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  m^nitude  of  tbe  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(3)  These  fee  waiver/reduction 
provisions  will  be  subject  to  appeal  in 
the  same  manner  as  appeals  from  denial 
under  §  303.12. 

(g)  No  fee  will  be  charged  imder  this 
section  unless  the  cost  of  routine 
collection  and  processing  of  the  fee 
payment  is  likely  to  exceed  the  average 
cost  of  processing  a  payment. 

(h)  Requesters  must  agree  to  pay  all 
fees  charged  for  services  sissociated  with 
their  requests.  The  Peace  Corps  will 
assume  that  requesters  agree  to  pay  all 
charges  for  services  associated  with 
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their  requests  up  to  $25  unless 
otherwise  indicated  by  the  requester, 
(i)  No  requester  will  be  required  to 
make  an  advance  payment  of  any  fee 
imless: 

(1)  The  requester  has  previously  failed 
to  pay  a  required  fee  to  another  federal 
agency  or  to  Peace  Corps  within  30  days 
of  the  date  of  billing,  in  which  case  an 
advance  deposit  of  the  full  amount  of 
the  anticipated  fee  together  with  the  fee 
then  due  plus  interest  accrued  may  be 
required.  (The  request  will  not  be 
deemed  to  have  been  received  by  the 
Peace  Corps  until  such  payment  is 
made.);  or 

(2)  The  Peace  Corps  determines  that 
an  estimated  fee  will  exceed  $250,  in 
which  case  the  requester  shall  be 
notified  of  the  amount  of  the  anticipated 
fee  or  such  portion  thereof  as  can 
readily  be  estimated.  Such  notification 
shall  be  transmitted  as  soon  as  possible, 
but  in  any  event  within  5  business  days 
of  receipt  of  the  request  by  the  Peace 
Corps.  The  notification  shall  offer  the 
requester  the  opportunity  to  confer  with 
appropriate  representatives  of  the  Peace 
Corps  for  the  purpose  of  reformulating 
the  request  so  as  to  meet  the  needs  of 
the  requester  at  a  reduced  cost.  The 
request  will  not  be  deemed  to  have  been 
received  by  the  Peace  Corps  for 
purposes  of  the  initial  20-day  response 
period  until  the  requester  makes  a 
deposit  on  the  fee  in  an  amount 
determined  by  the  Peace  Corps. 

(j)  Interest  may  be  charged  to  those 
requesters  who  fail  to  pay  the  fees 
charged.  Interest  will  be  assessed  on  the 
amount  billed,  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent.  The  rate  charged  will  be  as 
prescribed  in  31  U.S.C.  3717. 

(k)  The  Agency  is  not  required  to 
process  a  request  for  a  requester  who 
has  not  paid  FOIA  fees  owed  to  another 
Federal  agency. 

(1)  If  the  Peace  Corps  reasonably 
believes  that  a  requester  or  group  of 
requesters  is  attempting  to  break  a 
request  into  a  series  of  requests  for  the 
piupose  of  evading  the  assessment  of 
fees,  the  Peace  Corps  shall  aggregate 
such  requests  and  charge  accordingly. 
Likewise,  the  Peace  Corps  will  aggregate 
multiple  requests  for  documents 
received  from  the  same  requester  within 
45  business  days. 

(m)  The  Peace  Corps  reserves  the  right 
to  limit  the  number  of  copies  of  any 
dociunent  that  will  be  provided  to  any 
one  requester  or  to  require  that  special 
arrangements  for  duplication  be  made  in 
the  case  of  boimd  volumes  or  other 
records  representing  unusual  problems 
of  handling  or  reproduction. 


§  303.1 4    Procedures  for  responding  to  e 
subpoena. 

(a)  Purpose  and  scope.  (1)  This  part 
sets  forth  the  procedures  to  be  followed 
in  proceedings  in  which  the  Peace 
Corps  is  not  a  party,  whenever  a 
subpoena,  order  or  other  demand 
(collectively  referred  to  as  a  "demand") 
of  a  court  or  other  authority  is  issued 
for: 

(i)  The  production  or  disclosine  of 
any  material  contained  in  the  files  of  the 
Agency; 

(ii)  The  production  or  disclosure  of 
any  information  relating  to  material 
contained  in  the  files  of  the  Agency; 

(iii)  The  production  or  disclosure  of 
any  information  or  material  acquired  by 
any  person  while  such  person  was  an 
employee  of  the  Agency  as  a  part  of  the 
performance  of  his  official  duties  or 
because  of  his  official  status,  or 

(iv)  The  production  of  an  employee  of 
the  Agency  for  the  deposition  or  an 
appearance  as  a  witness  in  a  legal  action 
or  proceeding. 

(2)  For  purposes  of  this  part,  the  term 
"employee  of  the  Agency"  includes  all 
officers  and  employees  of  the  Agency 
appointed  by,  or  subject  to  the 
supervision,  jurisdiction  or  control  of, 
the  director  of  the  Agency,  including 
personal  services  contractors.  Also  for 
purposes  of  this  part,  records  of  the 
Agency  do  not  include  records  of  the 
Office  of  Inspector  General. 

(3)  This  part  is  intended  to  provide 
instructions  regarding  the  internal 
operations  of  the  Agency,  and  is  not 
intended,  and  does  not  and  may  not  be 
relied  upon,  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the 
Agency. 

(4)  This  part  applies  to: 
(i)  State  and  local  court. 

administrative  and  legislative 
proceedings;  and 

(ii)  Federal  court  and  administrative 
proceedings. 

(5)  This  part  does  not  apply  to: 
(i)  Congressional  requests  or 

subpoenas  for  testimony  or  documents: 

(ii)  Employees  or  former  employees 
making  appearances  solely  injtheir 
private  capacity  in  legal  or 
administrative  proceedings  that  do  not 
relate  to  the  Agency  (such  as  cases 
arising  out  of  traffic  accidents  or 
domestic  relations);  Any  questions 
whether  the  appearance  relates  solely  to 
the  employee's  or  former  employee's 
private  capacity  should  be  referred  to 
the  Office  of  the  General  Coimsel. 

(6)  Nothing  in  this  part  otherwise 
permits  disclosiu^  of  information  by  the 
Agency  except  as  is  provided  by  statute 
or  other  applicable  law. 


(b)  Procedure  in  the  event  of  a 
demand  for  production  or  disclosure.  (1) 
No  employee  or  former  employee  of  the 
Agency  shall,  in  response  to  a  demand 
of  a  court  or  other  authority  set  forth  in 
§  303.14(a)  produce  any  material, 
disclose  any  information  or  appear  in 
any  proceeding,  described  in  §  303.14(a) 
without  the  approval  of  the  General 
Counsel  or  designee. 

(2)  Whenever  an  employee  or  former 
employee  of  the  Peace  Corps  receives  a 
demand  for  the  production  of  material 
or  the  disclosure  of  information 
described  in  §  303.14(a)  he  shall 
immediately  notify  and  provide  a  copy 
of  the  demand  to  the  General  Counsel  or 
designee.  The  General  Counsel,  or 
designee,  shall  be  furnished  by  the  party 
causing  the  demand  to  be  issued  or 
served  a  written  summary  of  the 
information  sought,  its  relevance  to  the 
proceeding  in  connection  with  which  it 
was  served  and  why  the  information 
sought  is  unavailable  by  any  other 
means  or  from  any  other  sources. 

(3)  The  General  Counsel,  or  designee, 
in  consultation  with  appropriate  Agency 
officials,  including  the  Agency's  FOIA 
Officer,  or  designee,  and  in  light  of  the 
considerations  listed  in  §  303.14(d),  will 
determine  whether  the  person  on  whom 
the  demand  was  served  should  respond 
to  the  demand. 

(4)  To  the  extent  he  deems  it 
necessary  or  appropriate,  the  General 
Counsel  or  designee,  may  also  require 
from  the  party  causing  such  demand  to 
be  issued  or  served  a  plan  of  all 
reasonably  foreseeable  demands, 
including  but  not  limited  to  names  of  all 
employees  and  former  employees  from 
whom  discovery  will  be  sought,  areas  of 
inquiry,  length  of  time  of  proceedings 
requiring  oral  testimony  and 
identification  of  dociunents  to  be  used 
or  whose  production  is  sought. 

(c)  Considerations  in  determining 
whether  production  or  disclosure  should 
be  made  pursuant  to  a  demand.  (1)  In 
deciding  whether  to  make  disclosures 
pursuant  to  a  demand,  the  General 
Coimsel  or  designee,  may  consider, 
among  things: 

(i)  Whether  such  disclosure  is 
appropriate  under  the  rules  of 
procedure  governing  the  case  or  matter 
in  which  the  demand  arose;  and 

(ii)  Whether  disclosure  is  appropriate 
under  the  relevant  substantive  law 
concerning  privilege. 

(2)  Among  the  demands  in  response 
to  which  disclosure  will  not  be  made 
are  those  demands  with  respect  to 
which  any  of  the  following  factors  exist: 

(i)  Disclosure  would  violate  a  statute 
or  a  rule  of  procedure; 

(ii)  Disclosure  would  violate  the 
privacy  rights  of  an  individual; 


(iii)  Disclosure  would  violate  a 
specific  regulation; 

(iv)  Disclosure  would  reveal  classified 
information,  unless  appropriately 
declassified  by  the  originating  agency; 

(v)  Disclosure  would  reveal  trade 
secrets  or  proprietary  information 
without  the  owner's  consent; 

(vi)  Disclosure  would  otherwise 
adversely  affect  the  interests  of  the 
United  States  or  the  Peace  Corps;  or 

(vii)  Disclosure  would  impair  an 
ongoing  Inspector  General  or 
Department  of  Justice  investigation. 

Dated:  November  19,  2003. 
Tyler  S.  Posey, 
General  Counsel. 
(FR  Doc.  03-29409  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  6015-01-M 


PEACE  CORPS 
22  CFR  Part  307 

Peace  Corpe  Standards  of  Conduct 

AGENCY:  Peace  Corps. 
ACnON:  Final  rule. 

SUMMARY:  The  Peace  Corps  is  removing 
outdated  regulations  that  set  out  the 
ethical  conduct  and  other 
responsibilities  applicable  to  Peace 
Corps  employees.  These  regulations 
have  been  superseded,  in  significant 
part,  by  government-wide  regulations. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  on  November  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
R.  Sosebee,  Designated  Agency  Ethics 
Official,  (202)  692-2150. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Part  307,  which  sets  out  Peace  Corps' 
regulations  regarding  the  ethical 
conduct  and  other  responsibilities  of 
Peace  Corps  employees  was  last  revised 
in  1987,  see  52  FR  30151,  Aug.  13,  1987; 
22  CFR  part  307.  The  conduct  and 
responsibilities  covered  in  this  part 
have  been  superseded  by  the  Office  of 
Government  Ethics'  (OGE)  executive 
branch  ethical  standards  and 
requirements  codified  at  5  CFR  parts 
2634.  2635,  2636.  2637,  2638  and  2640. 
Further,  rules  governing  partisan 
political  activity  by  executive  branch 
employees  and  rules  governing 
gambling,  betting  and  lotteries  on 
government  owned  or  leased  property  or 
while  on  duty  are  set  forth  at  5  CFR 
parts  734  and  735.  Government-wide 
rules  on  procurement  integrity  are  set 
forth  in  the  Procurement  Integrity  Act, 
41  U.S.C.  423,  and  the  Federal 
Acquisition  Regulations,  48  CFR  3.104. 
Because  Peace  Corps  employees  are 
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already  i  ubject  to  these  various  rules, 
the  Peac  3  Corps  is  removing  Part  307 
from  thelCode  of  Federal  Regulations. 
Remainihg  portions  of  the  Peace  Corps' 
existing  ktandards  pertaining  to  prior 
review  of  publications  of  official 
concern  set  forth  in  Section  307.735- 
306(a)3;  md  portions  pertaining  to 
economi :  and  financial  activities  of 
employees  abroad,  set  forth  in  Section 
307.735-  308  have  been  retained  as 
Agency  i  ntemal  regulations  pursuant  to 
the  authi  »rity  of  the  Director  in  22  U.S.C. 
2503.  To  the  extent  part  307  covers 
organiza  ional  conflicts  of  interest  in 
procurer  lent  and  procurement-related 
matters,  he  Peace  Corps  is  considering 
whether  to  incorporate  them  into  the 
Peace  Co  rps'  internal  rules. 

Peace '  ]orps  published  a  proposed 
rule  in  tl  e  Federal  Register  on  February 
5,  2003  ( )8  FR  5857).  Public  comments 
were  du(  on  March  7,  2003.  The  Agency 
received  no  comments  and  has  not 
made  an; '  changes  to  the  rule. 

11.  Matte  *$  of  Regulatory  Procedure 

Execui  ive  Order  12866.  The  Peace 
Corps  ha  >  determined  that  this  proposed 
rule  does  not  constitute  a  "significeuit 
regulator^  action"  for  the  purposes  of 
Executive  Order  12866. 


6)5(b) 
lily 


oiy  Flexibility  Act.  Pursuant  to 
3(b)  of  the  Regulatory 
Act,  the  Peace  Corps  certifies 
ule  will  not  have  a  significant 
impact  on  a  substantial 
'  small  entities  within  the 
of  the  Regulatory  Flexibility 
5.C.  601  et  seq.).  Accordingly, 
regula  tory  flexibility  analysis  is 


Regulafi 
section 
.  Flexibi 
tiiat  this 
economi( ; 
number 
meaning 
Act  (5  U. 
no 
required 

Unfunt  fed  Mandates  Reform  Act  of 
1995.  Section  202  of  the  Unfunded 
Mandate!  i  Reform  Act  of  1995 
(Unfund(  d  Mandates  Act)  (2  U.S.C.  Chs. 
17A  and  25)  requires  that  an  agency 
prepare  a  budgetary  impact" statement 
before  pr  jmulgating  a  rule  that  includes 
a  Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  ti-ibal 
govemm(  nts,  in  the  aggregate,  or  by  the 
private  s<  ctor,  of  $100  million  or  more 
in  any  or  s  year.  If  a  budgetary  impact 
statemen  is  required,  agencies  must 
also  identify  and  consider  a  reasonable 
number  df  regulatory  alternatives  before 
promulga  ting  a  rule.  The.  Peace  Corps 
has  deterjnined  that  this  rule  will  not 
result  in  Expenditures  by  State,  local,  or 
tribal  gov  smments  or  by  the  private 
sector  of:  ilOO  million  or  more. 
Accordin  ;ly,  the  Peace  Corps  has  not 
prepared  a  budgetary  impact  statement 
or  specifi  :ally  addressed  the  regulatory 
altemativ  es  considered. 


List  of  Subjects  in  22  CFR  Part  307 

Political  actiyities;  Government 
employees;  Ethical  conduct;  Financial 
disclosure.  Conflicts  of  interest. 
■  For  the  reasons  set  forth  in  the 
preamble,  the  Peace  Corps  amends  title 
22  of  the  CFR  by  removing  part  307. 

Dated:  November  19,  2003. 
Tyler  S.  Posey, 
General  Counsel. 
[FR  Doc.  03-29408  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 


Coast  Guard 

33  CFR  Part  117 
[CGD0&-03-180] 
RIN  1625-AA09 


Drawbridge  Operation  Reguiations; 
Muliica  River,  NJ 

agency:  Coast  Guard.  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Fifth  Coast 
Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Green  Bank  Road  Bridge  across 
Muliica  "River,  mile  18.0,  at  Green  Bank, 
New  Jersey.  From  7  a.m.  on  November 
3,  2003,  through  11  p.m.  on  December 
1,  2003,  this  deviation  allows  the  bridge 
to  remain  closed  to  navigation.  This 
closure  is  necessary  to  facilitate 
emergency  mechanical  and  structural 
repairs. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  November  3,  2003,  through  11 
p.m.  on  December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  Knowles,  Environmental 
Protection  Specialist,  Fifth  Coast  Guard 
District,  Bridge-Section  at  (757)  398- 
6587. 

SUPPLEMENTARY  INFORMATION:  The  Green 
Bank  Road  Bridge  is  co-owned  and 
operated  by  the  Atiantic  and  Burlington 
Counties.  However,  the  New  Jersey 
Department  of  Transportation,  as  lead 
agency  for  the  rehabilitation  project,  has 
requested  a  temporary  deviation  from 
the  operating  regulation  set  oiit  in  33 
CFR  117.735a.  Currently,  the  draw  of 
the  Green  Bank  bridge  shall  open  on 
signal  unless  at  least  four  hours  notice 
is  given  from  April  1  through  November 
30,  from  11  p.m.  and  7  a.m.;  and  from 
December  1  through  March  31,  at  all 
times. 
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The  work  involves  the  replacement  of 
counterweight  and  main  tnumion 
sections  of  the  moveable  span  of  the 
bridge.  To  facilitate  the  replacement,  the 
work  requires  completely  immobilizing 
the  operation  of  the  bascule  span  in  the 
closed  position  to  vessels  from  7  a.m.  on 
November  3,  2003,  through  11  p.m.  on 
December  1.  2003.  The  Coast  Guard  has 
informed  the  known  users  of  the 
waterway  of  the  closure  period  for  the 
bridge  caused  by  the  temporary 
deviation. 

The  District  Commander  has  granted 
temporeiry  deviation  from  the  operating 
requirements  listed  in  33  CFR  117.35  for 
the  purpose  of  repair  completion  of  the 
drawbridge.  The  temporary  deviation 
allows  the  Green  Bank  Road  Bridge 
across  the  Mullica  River,  mile  18.0,  to 
remain  closed  to  navigation  from  7  a.m. 
on  November  3,  2003,  through  11  p.m. 
on  December  1 ,  2003. 

Dated:  November  12,  2003. 

Waverly  W.  Gregory, 

Chief,  Bridge  Administration  Section.  Fifth 
Coast  Guard  District. 

(FR  Doc.  03-29390  Filed  11-24-03;  8:45  am) 
BILUNG  CODE  4910-1S-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  (DMM)  Issue  58: 
Miscellaneous  Amendments 

AGENCY:  Postal  Service 
ACTION:  Final  rule. 

SUMMARY:  This  document  describes  the 
numerous  amendments  consolidated  in 
the  Transmittal  Letter  for  Issue  58  of  the 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  Title  39 
Code  of  Federal  Regulations,  part  111.1 
(39  CFR  111.1).  These  amendments 
reflect  changes  in  mail  preparation 
requirements  and  other  mailing  rules 
and  regulations. 

EFFECTIVE  DATE:  August  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Stefaniak,  United  States  Postal  Service, 
Mailing  Standards,  (703)  292-3548. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  Title  39 
Code  of  Federal  Regulations,  part  111, 
contains  the  basic  standards  of  the  U.S. 
Postal  Service®  (Postal  Service) 
governing  its  domestic  mail  services, 
descriptions  of  the  mail  classes  and 
special  services  and  the  conditions 
governing  their  use,  and  the  standards 
for  rate  eligibility  and  mail  preparation. 
The  document  is  amended  and 
republished  periodically,  with  each 


issue  sequentially  numbered.  DMM 
Issue  58,  the  ciurent  printed  edition,  is 
dated  August  10,  2003.  Issue  58 
contains  all  changes  published  prior  to 
that  date.  Announcements  of  the 
changes  appearing  in  DMM  Issue  58 
were  first  published  in  the  Federal 
Register  and/or  various  issues  of  the 
Postal  Bulletin,  an  of^cial  biweekly 
document  published  by  the  Postal 
Service.  Interim  updates  to  the  DMM  are 
posted  monthly  on  the  Postal  Service 
Postal  Explorer  Web  site  [http:// 
pe.usps.gov). 

In  addition,  the  revised  table  of 
contents  for  DMM  Issue  58  is  provided. 

Domestic  Mail  Manual  (DMM)  Issue  58 

Summary  of  Changes  by  DMM  Module 
A    Addressing 

AOIO.6.1  and  6.3  are  revised  to  update 
the  addressing  requirements  for 
overseas  military  mail.  These  revisions 
remove  the  requirement  that  mail  sent 
to  APO/FPO  addresses  include  a 
military  person's  grade,  rank,  or  rating 
in  the  address  line.  Effective  4-17-03. 

A030  is  added;  A040  is  redesignated 
as  A020;  A800.3.0  is  deleted;  and 
additional  portions  of  Module  A  are 
revised  to  consolidate  many  of  the 
critical  addressing  requirements  for 
Presorted  and  automation  rate  mail  and 
to  update  information  for  several 
Address  Information  System  (AIS) 
products.  Effective  6-12-03. 

A030.1.4,  A910.6.1,  and  A950.1.3  are 
revised  to  add  National  Change  of 
Address  Linkage  System  Product  or 
NCOAL'ok  as  an  additional  method  for 
preparing  Presorted  and  automation  rate 
First-Class  Mail®  pieces  to  meet  the 
Move  Update  standard.  Effective  6-26- 
03. 

A030.1.4  is  revised  to  clarify  that  all 
ancillary  service  endorsements,  except 
"Forwarding  Service  Requested,"  meet 
the  Move  Update  ^standard  for  Presorted 
and  automation  rate  First-Class  Mail. 
Effective  6-26-03. 

A040.1.0  (renumbered  A020.1.0)  and 
A040.4.3  (renumbered  E050.2.3)  are 
revised  to  clarify  the  preparation 
requirements  for  letters  and  flats  that 
use  the  simplified  address  format. 
Additionally,  all  congressional  mailings 
using  the  simplified  address  format  will 
use  Tag  11  on  all  containers  to  ensure 
appropriate  handling  through 
downstream  Postal  Service  processes. 
Effective  11-14-02. 

C    Characteristics  and  Content 

Portions  of  Module  C  are  revised  to 
consolidate  many  of  the  critical 
addressing  requirements  for  Presorted 
and  automation  rate  mail  and  to  update 


information  for  several  AIS  products. 
Effective  6-12-03. 

COl  0.1.0  and  C600  are  revised  to  add 
Customized  MarketMail  (CMM),  a  new 
option  for  mailing  nonrectangular  and 
irregular-shaped  Regular  Standard  Mail 
and  Nonprofit  Standard  Mail  pieces. 
Effective  8-10-03. 

C021,  C023,  C024.18.0,  C050.2.2  are 
revised  to  align  the  Postal  Service 
mailing  standards  for  Division  6.2 
infectious  substances  with  the 
regulations  adopted  by  the  U.S. 
Department  of  Transportation  and  to 
incorporate  other  minor  changes  and 
clarifications  related  to  hazardous 
materials  mailing  standards.  Effective  6- 
12-03. 

C050.2.2  and  Cl00.2.7c  are  revised  to 
correct  and  clarify  the  text.  Effective  4- 
3-03. 

ClOO  is  revised  to  clarify  and  expand 
the  standards  that  apply  to  First-Class 
Mail  card  rates.  Effective  10-3-02. 

ClOO  and  C700.1.0  are  revised  to 
clarify  that,  for  First-Class  Mail  or 
Package  Services,  Delivery 
Confirmation""^  or  Signature 
Confirmation^"'^  may  be  used  only  for 
parcels  and  not  for  letter-size  or  flat-size 
mail.  Effective  7-10-03. 

ClOO.2.6  is  revised  to  further  clarify 
the  format  standards  for  displaying  a 
message  area  on  the  address  side  of  a 
First-Class  Mail  card  rate  mailpiece  that 
is  divided  horizontally.  Effective  4-3- 
03. 

C200.3.0  and  C820.7.0  are  revised  to 
reorganize  and  clarify  the  existing 
standards  that  apply  to  the  uniformity  of 
automation  flats.  Effective  11-14-02. 

C600.4.0  is  revised  to  clarify  that 
Customized  MarketMail  (CMM)  pieces, 
whether  letter-size  or  flat-size,  are  not 
subject  to  the  Standard  Mail 
nonmachinable  surcharge  in  E620. 
Effective  8-10-03. 

C810.7.0  is  added  to  allow 
repositionable  notes  to  be  applied  to 
First-Class  Mail  and  Standard  Mail 
letter-size  pieces  that  otherwise  qualify 
for  automation  letter  rates,  if  certain 
standards  are  met.  A  repositionable  note 
is  a  3  inch  by  3  inch  paper  attached  to 
a  letter-size  mailpiece  with  an  adhesive 
strip.  The  note  is  designed  to  be 
removed  by  the  recipient  and 
"repositioned"  for  future  reference  or 
use  (e.g.,  on  a  telephone,  refrigerator,  or 
computer).  Effective  4-3-03. 

C820  Exhibit  4.1b  (renumbered 
C820.4.2  and  C820.4.3)  is  revised  to 
clarify  the  wrapping  instructions  for  the 
automated  flat  sorting  machine  (AFSM) 
100  polywrapped  automation  flats. 
Effective  9-5-02. 

C820.1.0  and  C820.4.0  are  revised  to 
clarify  standards  for  the  use  of  polywrap 
for  flat-size  mailpieces  claimed  at 
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automation-rates  and  the  certification 
program  for  polywrap.  Effective  7-10- 
03. 

C8§0.1.4  is  revised  to  amend  the 
barcode  requirements  for  Delivery 
Confirmation  and  Signature 
Confirmation  labels.  Effective  6-27-02. 

C850.3.1  is  revised  to  allow  the 
placement  of  the  postal  routing  barcode 
in  locations  other  than  adjacent  to  the 
address.  Effective  8-7-03. 

D    Deposit,  Collection,  and  Delivery 

D042.7.0  is  revised  to  add  CMM.  a 
new  option  for  mailing  nonrectangular 
and  irregular-shaped  Regular  Standard 
Mail  and  Nonprofit  Standard  Mail 
pieces.  Effective  8-10-03. 

D072  is  revised  to  cleuify  the 
application  process  for  drop  shipment 
authorization  of  presorted  metered  mail 
and  to  specify  that  mailers  must  pay  the 
applicable  mailing  fees  and  meet  all 
other  conditions  for  presenting  mail  for 
verification  and  acceptance  at  the      ^ 
office(s)  of  entry.  Effective  6-12-03. 

E    Eligibility 

Portions  of  Module  E  are  revised  to 
•  consolidate  many  of  the  critical 
addressing  requirements  for  Presorted 
and  automation  rate  mail  emd  to  update 
information  for  several  AIS  products. 
Effective  6-12-03. 

Module  E  is  revised  to  change  mail 
preparation  standards  for  AFSM  100- 
compatible  flat-size  mail  for  Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter  (BPM)  mailings.  In  addition, 
there  are  changes  to  Periodicals  flat-size 
and  irregular  parcel  mailings.  Standard 
Mail  flat-size  mailings,  and  BPM  flat- 
size  and  irregular  parcel  mailings  that 
are  placed  in  certain  3-digit  sacks,  on  5- 
digit  scheme  pallets,  and  on  optional  3- 
digit  pallets.  Effective  1-9-03. 

EOIO.2.3  is  revised  to  correct  and 
clarify  the  text.  Effective  4-3-03. 

E040  is  revised  to  clarify  and  simplify 
the  eligibility  standards  for  free  matter 
for  the  blind  and  other  physically 
handicapped  persons.  Effective  8-8-02. 

El  10  is  revised  to  clarify  and  expand 
the  standards  that  apply  to  First-Class 
Mail  card  rates.  Effective  10-3-02. 

E230.3.3  is  revised  to  clarify  the 
preparation  requirements  for  letters  and 
flats  that  use  the  simplified  address 
format.  Additionally,  all  congressional 
mailings  using  the  simphfied  address 
format  will  use  Tag  11  on  all  containers 
to  ensure  appropriate  handling  through 
downstream  Postal  Service  processes. 
Effective  11-14-02. 

E230.4.0  is  deleted  since  the  text  on 
Periodicals  publications  prepared  in 
combined  or  copalletized  mailings  is 
clarified  and  expanded  in  M230. 
Effective  3-6-03. 


E610. 2.3  is  revised  to  clarify  the 
eligibili  ty  standards  for  computer- 
prepare  i  material  mailed  at  Standard 
Mail  ral  bs.  Effective  6-12-03. 

E610.  }.0  is  revised  to  allow  mailers  to 
use  the  'Change  Service  Requested" 
endorse  ment  with  Delivery 
Confirn:  ation  and  Signature 
Confim  ation.  Effective  10-3-02. 
.  E620.  l.O  and  E660.2.0  are  revised  to 
clarify  t  lat  CMM  pieces,  whether  letter- 
size  or  4at-size,  are  not  subject  to  the 
Standard  Mail-jionmaehinable  surcharge 
in  E620,  Effective  8-10-03. 

E650,  E751,  and  E752.2.0  are  revised 
to  inclu  le  changes  to  the  standards 
governii  ig  the  deposit  of  destination 
bulk  ma  1  center  (DBMC)  rate  Standard 
Mail  an(  I  Package  Services  machinable 
parcels  it  the  Buffalo  auxiliary  service 
facility  ASF)  and  the  Pittsburgh  bulk 
mail  cei  ter  (BMC).  Effective  11-14-02.. 

E650.  .3  and  E752.1.2  are  revised  to 
clarify  t  le  application  of  the  minimum 
volume  requirement  for  Standard  Mail 
and  BPN I  prepared  using  plant-verified 
drop  shi  ament  (PVDS)  procedures. 
Effectivi   7-10-03. 

E650.1 1.4  is  revised  to  allow  mailers 
the  optii  in  of  placing  onto  BMC  and 
ASF  pal  ets  specially  sorted  packages, 
sacks,  a]  id  trays  of  mixed  area 
distribu  ion  center  (ADC)  Standard 
Mail.  Ef  ective  10-3-02. 

E660k  added  and  El  10. 1.1,  E610, 
E620.3.d,  E630.5.0,  E650.1.1,  and 
E710.1.i  are  revised  to  add  CMM,  a  new 
option  f»r  mailing  nonrectangular  and 
irregulaj-shaped  Regular  Standard  Mail 
and  Nonprofit  Standard  Mail  pieces. 
Effect! v(  8-10-03. 

E670.!  .11  is  revised  to  update  the 
maximu  n  value  of  low-cost  items 
mailable  at  the  Nonprofit  Standard  Mail 
rates.  Effective  2-6-03. 

E670.il .4  is  revised  to  provide  that  an 
organization's  primary  authorization  to 
mail  at  Nonprofit  Standard  Mail  rates 
will  not  pe  revoked  for  nonuse  if  the 
organiz^ion  has  mailed  at  the  nonprofit 
rates  at  any  additional  mailing  office 
based  upon  that  primary  authorization. 
Effectivd  5-1-03. 

E751  Kxhibit  6.0  is  revised  to  add  a 
ZIP  Cod  j  for  Parcel  Select®  mail 
entered  it  a  BMC.  Effective  6-27-02. 

E751  Bxhibit  8.0  is  corrected  to  delete 
five  ZIP  Codes  and  add  one  ZIP  Code. 
Effective  10-3-02. 

E751  Exhibit  8.0  is  amended  to  add 
ZIP  Cod«s.  Effective  12-12-02. 

E751  ^ibit  8.0  is  amended  to  delete 
ZIP  Codis.  Effective  5-1-03. 

E751 1  xhibit  8.0  is  amended  to  delete 
two  ZIP  :odes.  Effective  8-7-03. 

F    Forw  irding  and  Related  Services 

Portio]  is  of  Module  F  are  revised  to 
consolidate  many  of  the  critical 


-  addressing  requirements  for  Presorted 
and  automation  rate  mail  and  to  update 
information  for  several  AIS  products. 
Effective  6-12-03. 

FOlO  and  F030  are  revised  to  expand 
and  clarify  the  standards  related  to 
Address  Change  Service  (ACS).  Effective 
1-23-03. 

FOIO.5.0  is  revised  to  allow  mailers  to 
use  the  "Change  Service  Requested" 
endorsement  with  Delivery 
Confirmation  and  Signature 
Confirmation,  Effective  10-3-02. 

FOIO.5.0  is  revised  to  incorporate 
changes  and  clarifications  related  to 
hazardous  materials  mailing  standards. 
Effective  6-12-03. 

FOIO.5.3  is  revised  to  add  CMM,  a 
new  option  for  mailing  nonrectangular 
and  irregular-shaped  Regular  Standard 
Mail  and  Nonprofit  Standard  Mail 
pieces.  Effective  8-10-03. 

G    General  Information 

G091.  G092,  and  G095  are 
redesignated  as  G991,  G992,  and  G995, 
respectively;  G900  is  redesignated  as 
G090;  and  G910  is  added  to  provide 
requirements  for  negotiated  service 
agreements  (NSAs)  that  would  be 
treated  as  comparable  to  those  which 
form  the  basis  for  experimental  mail 
classifications  established  in  accordance 
with  Chapter  36  of  Title  39  of  the 
United  States  Code.  Published  in  PB 
22104  (6-12-03). 

G092  (renumbered  G992)  is  added  to 
implement  a  new  experiment  testing 
whether  additional  rate  incentives  will 
encoiu-age  the  copalletization  and  drop 
shipment  of  individual  Periodicals 
publications.  The  experiment  includes 
two  per  piece  discoimts  for 
copalletization  of  Periodicals 
publications  that  otherwise  would  have 
been  prepared  in  sacks.  Effective  4-20- 
03. 

G092  (renumbered  G992)  is  revised  to 
specify  that  certain  co-palletization  data 
must  be  reported  on  a  monthly  basis 
under  3.0  and  is  not  required  at  the  time 
of  mailing.  Effective  4-20-03. 

G995  is  deleted  to  reflect  the 
expiration  of  the  experimental 
classification  for  Presorted  Priority  Mail. 
Effective  7-15-03. 

L    Labeling  Lists 

Labeling  lists  are  pwiodically  updated 
to  reflect  changes  in  mail  processing 
operations.  Please  see  individual  lists. 

Module  L  is  revised  to  change  mail 
preparation  standards  for  AFSM  100- 
compatible  flat-size  mail  for  Periodicals, 
Standard  Mail,  and  BPM  mailings.  In 
addition,  there  are  changes  to 
Periodicals  flat-size  and  irregular  parcel 
mailings,  Standard  Mail  flat-size 
mailings,  and  BPM  flat-size  and 
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irregular  parcel  mailings  that  are  placed 
in  certain  3-digit  sacks,  on  5-digit 
scheme  pallets,  and  on  optional  3-digit 
pallets.  Effective  1-9-03. 

L601  and  L602  are  revised  to  include 
changes  to  the  standards  governing  the 
deposit  of  DBMC  rate  Standard  Mail  and 
Package  Services  machinable  parcels  at 
the  Buffalo  ASF  and  the  Pittsburgh 
BMC.  Effective  11-14-02. 

M    Mail  Preparation  and  Sortation 

Portions  of  Module  M  are  revised  to 
consolidate  many  of  the  critical 
addressing  requirements  for  Presorted 
and  automation  rate  mail  and  to  update 
information  for  several  AIS  products. 
Effective  6-12-03. 

Module  M  is  revised  to  change  mail 
preparation  standards  for  AFSM  100- 
V.    compatible  flat-size  mail  for  Periodicals, 
Standard  Mail,  and  BPM  mailings.  In 
addition,  there  are  changes  to 
Periodicals  flat-size  and  irregular  parcel 
mailings.  Standard  Mail  flat-size 
mailings,  and  BPM  flat-size  and 
irregular  parcel  mailings  that  are  placed 
in  certaur3-digit  sacks,  on  5-digit 
scheme  pallets,  and  on  optional  3-digit 
pallets.  Effective  1-9-03. 

M013  is  revised  to  expand  and  clarify 
the  standards  related  to  ACS.  Effective 
1-23-03. 

M013.2.0  is  revised  and  M013.3.0  is 
added  to  allow  placement  of  an  ACS 
participant  code  in  a  new  optional 
location.  Effective  10-3-02. 

M013.2.5,  M045.3.2,  M610,  M810.2.2, 
and  M820.5.3  are  revised  to  allow 
mailers  the  option  of  placing  onto  BMC 
and  ASF  pallets  specially  sorted 
packages,  sacks,  and  trays  of  mixed  ADC 
Standard  Mail.  Effective  10-3-02. 

Exhibit  M013.2.5,  M610.2.2, 
M810.2.2,  and  M820.5.3  are  revised  to 
correct  the  DMM  standards  that  allow 
mailers  preparing  mail  on  pallets  under 
the  option  in  M045.3.2  to  use  L802  to 
label  packages,  sacks,  and  trays  of 
mixed  ADC  mail  and  mixed  AADC  mail 
placed  onto  BMC  and  ASF  pallets. 
Effective  5-1-03. 

M013.3.2  is  revised  to  allow 
placement  of  an  ACS  participant  code 
on  flat-size  mailpieces.  Effective  1-9- 
03. 

M031.1.7,  M031.4.11,  M032.1.3, 
M045.8.2,  and  M230  are  revised  to 
clarify  when  it  is  permissible  to  use  the 
designation  "NEWS"  rather  than  the 
designation  "PER"  on  Line  2  (the 
content  line)  of  labels  that  identify 
sacks,  trays,  and  pallets  containing 
copies  of  Periodicals  publications 
prepared  in  combined  mailings  or  in 
copalletized  mailings.  Effective  3-6-03. 

M032,  M033.2.2,  and  M910.3.0  are 
revised  to  clarify  the  use  of  letter  trays 
rather  than  sacks  when  preparing  and 


palletizing  certain  sizes  of  Standard 
Mail  flat-size  pieces  and  to  add  co- 
traying  as  an  option.  Effective  7-10-03. 

M032,  M033.1.2,  M033.2.0,  M610.1.1, 
M610.4.5,  M620.1.1.  and  M820.5.2  are 
revised  to  allow  mailers  to  use  letter 
trays  rather  than  sacks  when  preparing 
and  palletizing  certain  sizes  of  Standard 
Mail  flat-size  pieces.  This  option  applies 
to  Standard  Mail  flat-size  pieces 
claimed  at  automation  rates,  as  well  as 
flat-size  pieces  claimed  at  Enhanced 
Carrier  Route  rates.  Effective  11-14-02. 

M033.2.2C  is  revised  to  allow  the 
placement  of  smaller  size  pieces  in  two 
rows  in  a  single  tray,  provided  that  the 
two  rows  run  parallel  to  each  other, 
with  the  address  side  of  the  pieces  all 
faced  toward  the  end  (short  dimension) 
of  the  tray  and  perpendicular  to  the 
entire  length  (long  dimension)  of  the 
tray.  Effective  2-6-03. 

M041  is  revised  by  excluding  the  use 
of  metal  strapping  or  metal  banding 
material  for  securing  pallets  of  mail, 
whether  an  individuaJ  pallet  of  mail,  a 
pallet  composed  of  several  individual 
pallets  stacked  to  form  a  single  unit,  or 
a  pallet  with  a  pallet  box  containing 
mail.  Effective  5-30-03. 

M050.2.0  is  deleted  to  support  new 
procedures  for  calculating  revenue 
deficiencies  for  sequenced  mail. 
Effective  11-14-02. 

Ml  10.1.0  is  revised  to  correct  and 
clarify  the  text.  Effective  4-3-03. 

Ml  10.1.0c  is  corrected  to  state  that  all 
permit  imprint  mail  must  be  faced  and 
packaged.  Effective  4-17-03. 

M220.1.1  and  M220.3.0  are  revised  to 
clarify  the  preparation  requirements  for 
letters  and  flats  that  use  the  simplified 
address  format.  Additionally,  all 
congressional  mailings  using  the    ' 
simplified  address  format  will  use  Tag 
1 1  on  all  containers  to  ensiu% 
appropriate  handling  through 
downstream  Postal  Service  processes. 
Effective  1 1-1 4-02. 

M610.1.4  and  M620.1.3  are  deleted 
and  M820.1.8  and  M820.1.10  are  revised 
to  eliminate  the  letter-size  preparation 
requirements  for  nonautomation 
Standard  Mail  pieces  combined  in  a 
mailing  with  palletized  automation 
flats.  Effective  8-8-02. 

M610.2.1  is  revised  to  correct  an  error 
in  the  packaging  standards  for  Standard 
Mail  machinable  letter-size  pieces. 
Effective  3-6-03. 

M610.4.3,  M820.5.1,  and  M950.3.2  are 
revised  to  change  the  minimum  number 
of  pieces  required  for  5-digit  packages  of 
automation  and  Presorted  rate  Standard 
Mail  flats.  Effective  9-5-02. 

M660  is  added  and  MOll.1.4, 
M012.2.1,  M032  Exhibit  1.3,  and 
M072.1.0  are  revised  to  add  CMM.  a 
new  option  for  mailing  nonrectangular 


and  irregular-shaped  Regular  Standard 
Mail  and  Nonprofit  Standard  Mail 
pieces.  Effective  8-10-03. 

M820.5.1  is  revised  to  clarify  the 
packaging  standards  for  automation  rate 
Standard  Mail  flat-size  pieces  sorted 
using  the  5-digit  scheme  under  L007. 
Effective  3-6-03. 

M910  and  M950  are  revised  to 
provide  new  mail  preparation  standards 
for  the  co-packaging  and  co-sacking  of 
flat-size  BPM  mailpieces.  Related 
revisions  are  made  to  MOll,  M032, 
M722,  and  M820  to  support  the  new  co- 
packaging  and  co-sacking  standards. 
Effective  4-3-03. 

M910.1.1h,  M9l0.2.1g.  M910.3.lh, 
M920.2.1m,  and  M940.2.11  are  corrected 
to  remove  the  references  to  Manifest 
Analysis  and  Certification  (MAC) 
software.  Effective  2-6-03. 

M920.1.5f,  M920.2.5e.  M930.1.5f, 
M930.2.4e,  M940.1.5f.  and  M940.2.4e 
are  corrected  to  remove  the  references  to 
5-digit  scheme  (LOOl)  pallets.  Effective 
2-6-03. 

M920.2.5,  M930.2.4,  and  M940.2.4  are 
revised  to  allow  mailers  using  the 
advanced  preparation  options  for  flat- 
size  mail  to  place  certain  mixed  ADC 
packages  on  ASF  or  BMC  pallets. 
Effective  2-6-03. 

P    Postage  and  Payment  Methods 

P014  is  revised  to  update  the 
administrative  charges  for  processing 
refunds  for  unused  meter  stamps  and 
business  reply  mail  pieces  retmned 
with  postage  affixed.  Effective  1-1-03. 

P014  is  revised  to  clarify  the  refund 
policy  for  unused  postage  evidencing 
system  indicia  on  mailpieces  or  labels. 
Effective  7-11-02. 

P014.4.1,  P014.4.12,  P014.4.13,  and 
P040.1.1  are  revised  to  correct  and 
clarify  the  text.  Effective  4-3-03. 

P023.3.1  and  P023.3.2  are  revised  to 
clarify  the  approval  process  for  mailer 
authorizations  to  preprint  rate  markings 
on  precanceled  stamps  or  to  use  a 
precancel  postmark  on  adhesive  stamps, 
stamped  cards,  and  stamped  envelopes. 
Effective  3-6-03. 

P030  is  revised  to  clarify  the  required 
contents  and  format  of  meter  indicia 
printed  by  meters  and  other  postage 
evidencing  systems  in  Postal  Service 
facilities.  Effective  1-9-03. 

P030  is  revised  to  clarify  the  required 
contents  and  format  of  meter  indicia. 
Effective  10-3-02. 

Exhibit  P040.4.lb  is  revised  to  add 
CMM,  a  new  option  for  mailing 
nonrectangular  and  irregular-shaped 
Regular  Standard  Mail  and  Nonprofit 
Standard  Mail  pieces.  Effective  8-10- 
03. 
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R600  is  revised  to  add  CMM,  a  new 
option  for  mailing  nonrectangular  and 
irregular-shaped  Regular  Standard  Mail 
and  Nonprofit  Standeird  Mail  pieces. 
Effective  8-10-03. 

R900.4.0  is  revised  to  change  all 
instances  of  "per  piece  charges"  to  "per 
piece  fees."  This  change  aligns  the  text 
in  the  DMM  with  the  terminology  used 
in  the  Domestic  Mail  ClassiHcation 
Schedule  (DMCS),  which  is  part  of  Title 
39  Code  of  Federal  Regulations  (39 
CFR).  Effective  7-10-03. 

R900.9,0  is  revised  to  reflect  the 
implementation  of  Confirm  service. 
Effective  9-22^2. 

S    Special  Services  « 

5070.1.1  and  S500.2.0  are  revised  to 
add  CMM,  a  new  option  for  mailing 
nonrectangular  and  irregular-shaped 
Regular  Standard  Mail  and  Nonprofit 
Standard  Mail  pieces.  Effective  8-10- 
03. 

550071.2  and  S919.1.5  are  revised  to 
add  new  options  for  obtaining  proof  of 
delivery  information  for  Express  Mail 
and  Signature  Confirmation.  Effective 
7-10-03. 

S911  and  S912  are  revised  to  include 
the  toll-free  number  and  clarify  the 
options  for  retrieving  the  delivery  status 
of  Registered  Mail  and  Certified  Mail. 
Effective  5-20-03. 

S918  and  S919  are  revised  to  add  new 
language  for  the  preparation  and 
submission  of  PS  Form  3152.  Effective 
7-11-02. 

S918.1.0  and  S919.1.0  are  revised  to 
clarify  that,  for  First-Class  Mail  or 
Package  Services,  Delivery  Confirmation 
or  Signature  Confirmation  may  be  used 
only  for  parcels  and  not  for  letter-size  or 
flat-size  mail.  Effective  7-10-03. 

S922,  S923,  and  S924  are  revised  to 
change  all  instances  of  "per  piece 
charges"  to  "per  piece  fees."  This 
change  aligns  the  text  in  the  DMM  with 
the  terminology  used  in  the  Domestic 
Mail  Classification  Schedule  (DMCS), 
which  is  part  of  Title  39  Code  of  Federal 
Regulations  (39  CFR).  Effective  7-10-03. 

S922.4.0  is  amended  to  allow  the  "No 
Postage  Necessary"  imprint,  the 
business  reply  legend,  and  the 
horizontal  bars  required  on  business 
reply  mail  to  be  printed  on  an  insert 
appearing  through  an  address  window. 
Effective  1 1-28-02 . 

S941  is  added  to  reflect  the 
implementation  of  Confirm"  service. 
Effective  9^22-02. 


List  ofSubiects  in  39  CFR  Part  111 

Administrative  practice  and 
proced  ore,  Postal  Service. 

■  In  CO  nsideration  of  the  foregoing,  39 
CFR  ps rt  111  is  amended  as  set  forth 
below; 

PART  111— {AMENDED] 

■  1 .  Th  e  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Auth(  irity:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  40:  ,  404,  414,  3001-3011,  3201-3219, 
3403-3^  06,  3621,  3626,  5001. 

■  2.  Th  3  table  at  the  end  of  Section 
111.3(f  is  amended  by  correcting  the 
entry  f(  ir  Transmittal  letter  issue  56  and 
adding  a  new  entry  for  Transmittal  letter 
issue  5  }  to  read  as  follows: 

§  111 .3    Amendments  to  the  Domestic  Mail 
Manuai. 


(fl 


Transf  littal 


letter 
issie 


56 


58 


3.  Se  ;tion  111.5  is  revised  to  read  as 
followi 


Contents  of  the  Domestic  Mail 


§111.5 
Manual. 

A    ADE  RESSING 


AOOO 
AOlO 
A020 
A030 
A060 
A800 
A900 
A910 
A920 
A930 
A950 


for 


Dated 


Federal. 

Register 

publication 


January  7, 
2001. 


August  10, 
2003. 


66  FR  8370. 


[INSERT  FR 
CITATION 
FOR  THIS 
FINAL 
RULE]. 


I  asic  Addressing 
( General  Addressing  Standards 
i  iltemative  Addressing  Standards 
J  iddress  Quality 

I  letached  Address  Labels  (DALs) 
J  iddressing  for  Barcoding 
(  ustomer  Support 
I  failing  List  Services 
J  iddress  Sequencing  Services 
( tther  Services 

( oding  Accuracy  Support  System 
(CA  >S) 

C    CHA  ^CTERISTICS  AND  CONTENT 
COOO    G  eneral  Information 
COlO    C  eneral  Mailability  Standards 
C020    H  Bstricted  or  Nonmailable  Articles 

and  Substances 
C021    J  rticles  and  Substances  Generally 


C022    Perishables 

C023    Hazardous  Materials 

C024    Other  Restricted  or  Nonmailable 

Matter 
C030    Nonmailable  Written,  Printed,  and 

Graphic  Matter 
C031    Written,  Printed,  and  Graphic  Matter 

Generally 
C032    Sexually  Oriented  Advertisements 
C033    Pandering  Advertisements 
C050    Mail  Processing  Categories 
ClOO    First-aass  Mail 
C200    Periodicals 
C500    Express  Mail 
C600    Standard  Mail 
C700    Package  Services 
C800    Automation-Compatible  Mail 
C810    Letters  and  Cards 
C820    Flats 
C840    Barcoding  Standards  for  Letters  and 

Flats 
C850    Barcoding  Standards  for  Parcels 

D    DEPOSIT,  COLLECTION,  AND 
DELIVERY 

DOOO  Basic  Information 

DOlO  Pickup  Service 

D020  Plant  Load 

D030  Recall  of  Mail 

D040  Delivery  of  Mail 

D041  Customer  Mail  Receptacles 

D042  Conditions  of  Delivery 

D070  Drop  Shipment 

D071  Express  Mail  and  Priority  Mail 

D072  Metered  Mail 

DlOO  First-class  Mail 

D200  Periodicals 

D210  Basic  Information 

D230  Additional  Entry 

D500  Express  Mail 

D60d  Standard  Mail 

D700  Package  Services 

D900  Other  Delivery  Services 

D910  Post  Office  Box  Service 

D920  Caller  Service 

D930  General  Delivery  and  Firm  Holdout 

E    EUGIBnjTY 

EOOO  Special  EligibiUty  Standards 

EOlO  Overseas  Military  Mail 

E020  Department  of  State  Mail 

E030  Mail  Sent  by  U.S.  Armed  Forces 

E040  Free  Matter  for  the  Blind  and  Other 

Physically  Handicapped  Persons 

E050  Official  Mail  (Franked) 

E060  Official  Mail  (Penalty) 

E070  Mixed  Classes 

E080  Absentee  Balloting  Materials 

ElOO  First-Class  Mail 

El  10  Basic  Standards 

El  20  Priority  Mail 

E130  Nonautomation  Rates 

E140  Automation  Rates 

El  50  Qualified  Business  Reply  Mail 

(QBRM) 

E200  Periodicals 

E210  Basic  Standards 

E211  All  Periodicals 

E2i2  Qualification  Categories 

E2 1 3  Periodicals  Mailing  Privileges 
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E214  Reentry 

E215  Copies  Not  Paid  or  Requested  by 

Addressee 

E216  Publisher  Records 

E217  Basic  Rate  Eligibility 

E220  Presorted  Rates 

E230  Carrier  Route  Rates 

E240  Automation  Rates 

E250  Destination  Entry 

E260  Ride  Along 

E270  Preferred  Periodicals 

E500  Express  Mail 

E600  Standard  Mail 

E610  Basic  Standards 

E620  Presorted  Rates 

E630  Enhanced  Carrier  Route  Rates 

E640  Automation  Rates 

E650  Destination  Entry 

E660  Customized  MarketMail 

E670  Nonprofit  Standard  Mail 

E700  Package  Services 

E710  Basic  Standards 

E711  Parcel  Post 

E712  Bound  Printed  Matter 

E713  Media  Mail 

E714  Library  Mail 

E750  Destination  Entry 

E751  Parcel  Select 

E752  Bound  Printed  Matter 

E753  Combining  Package  Services  Parcels 

F    FORWARDING  AND  RELATED 
SERVICES 

FOOD    Basic  Services 
FOlO    Basic  Information 
F020    Forwarding 

F030    Address  Correction,  Address  Change, 
FASTforward,  and  Return  Services 

G    GENERAL  INFORMATION 

GOOO    The  USPS  and  Mailing  Standards 

GOlO    Basic  Business  Information 

GOll    Post  Offices  and  Postal  Services 

G013    Trademarks  and  Copyrights 

G020    Mailing  Standards 

G030    Postal  Zones 

C040    Information  Resources 

G042    Rates  and  Classification  Service 

Centers 
G043    Address  List  for  Correspondence 
G090    Philatelic  Services 
G900    Experimental  Classification  and  Rate 

Filings 
G910    Negotiated  Service  Agreements 
G911    Capital  One  Services,  Inc.  NSA 
G990    Experimental  Classifications  and 

Rates 
G991    NetPost  Mailing  Online 
G992    Outside-County  Periodicals 

Copalletization  Drop-Ship  Classification 

L    LABELING  LISTS 

LOOO    General  Use 

LOOl     5-Digit  Scheme— Periodicals  Flats 

and  Irregular  Parcels,  Standard  Mail 

Flats,  and  BPM  Flats 


L002     3-Digit  ZIP  Code  Prefix  Matrix 
L003    3-Digit  ZIP  Code  Prefix  Groups— 3- 

Digit  Scheme  Sortation 
L004    3-Digit  ZIP  Code  Prefix  Groups— ADC 

Sortation 
LOOS     3-Digit  ZIP  Code  Prefix  Groups— SCF 

Sortation 
L006    5-Digit  Metro  Scheme 
L007    5-Digit  Scheme — Periodicals, 

Standard  Mail,  and  BPM  Flats  in 

Packages 
L600    Standard  Mail  and  Package  Services 
L601     BMCs 
L602    ASFs 
L603    ADCs— Irregular  Standard  Mail 

Parcels 
L604    Originating  ADCs— Standard  Mail 

Irregular  Parcels 
L605    BMCs/ASFs— NonmachinahJe  Parcel 

Post  BMC  Presort  and  OBMC  Presort 
L606    5-Digit  Scheme — Standard  Mail  and 

Package  Services  Parcels 
L800    Automation  Rate  Mailings 
L801    AADCs— Letter-Size  Mailings 
L802    BMC/ ASF  Entry— Periodicals, 

Standard  Mail,  and  Bound  Printed 

Matter 
L803    Non-BMC/ASF  Entry— Periodicals, 

Standard  Mail,  and  Boimd  Printed 

Matter 

M    MAIL  PREPARATION  AND 
SORTATION 

MOOO  General  Preparation  Standards 

MOlO  Mailpieces 

Moil  Basic  Standards 

M012  Markings  and  Endorsements 

M013  Optional  Endorsement  Lines 

M014  Carrier  Route  Information  Lines 

M02,0  Packages 

M030  Containers 

M031  Labels 

M032  Barcoded  Labels 

M033  Sacks  and  Trays 

M040  Pallets 

M041  General  Standards 

M045  Palletized  Mailings 

M050  Delivery  Sequence 

M070  Mixed  Classes 

M071  Basic  Information 

M072  Express  Mail  and  Priority  Mail  Drop 

Shipment 

M073  Combined  Mailings  of  Standard  Mail 

and  Package  Services  Parcels' 

M074  Plant  Load  Mailings 

MlOO  First-Class  Mail  (Nonautomation) 

MHO  Single-Piece  First-Class  Mail 

Ml  20  Priority  Mail 

M130  Presorted  First-Class  Mail 

M200  Periodicals  (Nonautomation) 

M210  Presorted  Periodicals 

M220  Carrier  Route  Periodicals 

M230  Combining  Multiple  Editions  or 

Publications 

M500  Express  Mail 


M600    Standard  Mail  (Nonautomation) 

M610    Presorted  Standard  Mail 

M620    Enhanced  Carrier  Route  Standard 

Mail 
M660    Customized  Marketmail 
M700    Package  Ser\-ices 
M710    Parcel  Post 
M720    Bound  Printed  Matter 
M721     Single-Piece  Bound  Printed  Matter 
M722    Presorted  Bound  Printed  Matter 
M723    Carrier  Route  Bound  Printed  Matter 
M730    Media  Mail 
M740    Library  Mail 
M800    All  Automation  Mail 
M810    Letter-Size  Mail 
M820    Flat-Size  Mail 
M900    Advanced  Preparation  Options  for 

Flats 
M910    Co-Traying  and  Co-Sacking  Package 

of  Automation  and  Presorted  Mailings 
M920    Merged  Containeri2»tion  of  Packages 

Using  the  City  State  Product 
M930    Merged  Palletization  of  Packages 

Using  a  5%  Threshold 
M940    Merged  Palletization  of  Packages 

Using  the  City  State  Product  and  a  5% 

Threshold 
M950    Co-Packaging  Automation  Rate  and 

Presorted  Rate  Pieces 

P  POSTAGE  AND  PAYMENT  METHODS 

POOO  Basic  Information 

.  POlO  General  Standards 

Poll  Payment 

P012  Documentation 

P013  Rate  Application  and  Computation 

P014  Refunds  and  Exchanges 

P020  Postage  Stamps  and  Stationery 

P021  Stamped  Stationery 

P022  Postage  Stamps 

P023  Precanceled  Stamps 

P030  Postage  Meters  (Postage  Evidencing 

Systems) 

P040  Permit  Imprints 

P070  Mixed  Classes 

PlOO  First-Class  Mail 

P200  Periodicals 

P500  Express  Mail 

P600  Standard  Mail 

P700  Package  Services 

P900  Special  Postage  Payment  Systems 

P910  Manifest  Mailing  System  (MMS)     . 

P920  Optional  Procedure  (OP)  Mailing 

System 

P930  Alternate  Mailing  Systems  (AMS) 

P950  Plant-Verified  Drop  Shipment  (PVDS) 

P960  First-Class  or  Standard  Mail  Mailings 

With  Different  Payment  Methods 

R    RATES  AND  FEES 

ROOO    Stamps  and  Stationery 
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R200 

Periodicals 

R500 

Express  Mail                       "     - 

R600 

Standard  Mail 

R700 

Package  Ser\'ices 

R900 

Services 

S    SPECIAL  SERVICES 

SOOO 

Miscellaneous  Services 

SOlO 

Indemnity  Claims 

8020 

Money  Orders  and  Other  Services 

S070 

Mixed  Classes 

S500 

Special  Services  for  Express  Mail 

8900 

Special  Postal  Services 

8910 

Security  and  Accountability 

8911 

Registered  Mail 

8912 

Certified  Mail 

8913 

Insured  Mail 

8914 

Certificate  of  Mailing 

8915 

Return^Receipt 

8916 

Restricted  Delivery 

S917 

Return  Receipt  for  Merchandise 

8918 

Delivery  Confirmation 

8919 

Signature  Confirmation 

8920 

Convenience 

8921 

Collect  on  Delivery  (COD)  Mail 

8922 

Business  Reply  Mail  (BRM) 

8923 

Merchandise  Return  Service  . 

8924 

Bulk  Parcel  Return  Service 

8930 

Handling 

8940 

Mailpiece  Information  " 

8941 

Confirm  Service 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

FMeral  Emergency  Management 
Agency 

44CFRPart65 

[Doclwt  No.  FEMA-B^7440] 

Changee  in  Flood  Elevation 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
commimities  where  modification  of  the 
Base  (1%  annual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  Base  Flood 


Elevati(  ms  for  new  buildings  and  their 
contents. 

DATES:   These  modified  BFEs  are 
current  y  in  effect  on  the  dates  listed  in 
the  tabl  3  below  and  revise  the  Flood 
Insuran  ::e  Rate  Maps  in  effect  prior  to 
this  det  3rmination  for  each  listed 
commu  lity. 

From  the  date  of  the  second 
publica  ion  of  these  changes  in  a 
newspa  jer  of  local  circulation,  any 
person  las  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Mitigat:  on  Division  Director  for  the 
Emerge:  icy  Preparedness  and  Response 
Directoi  ate  reconsider  the  changes.  The 
modifie  d  elevations  may  be  changed 
during  1  he  90-day  period. 
ADORES  ;ES:  The  modified  BFEs  for  each 
commu  lity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respecti'e  addresses  cire  listed  in  the 
table  below.  - 

FOR  FUrrHER  INFORMATION  CONTACT: 

Doug  B<  Homo,  P.E.  Hazard 
Identifi(  :ation  Sectiofi,  Mitigation 
Division,  Emergency  Preparedness  and 
Responi  e  Directorate,  Federal 
Emerge!  icy  Management  Agency,  500  C 
Street,  3W.,  Washington,  DC  20472, 
(202)  6416-2903. 

SUPPLEM  ENTARY  INFORMATION:  The 
modifie  IflFEs  are  not  listed  for  each 
commui  lity  in  this  interim  rule. 
Howeve  r,  the  address  of  the  Chief 
Executii  re  Officer  of  the  community 
where  tie  modified  BFE  determinations 
are  aval  able  for  inspection  is  provided. 

Any  r  ;quest  for  reconsideration  must 
be  basec  on  knowledge  of  changed 
conditic  ns  or  new  scientific  or  technical 
data. 

The  n  edifications  are  made  pursuant 
to  Sectii  in  201  of  the  Flood  Disaster 
Protect!  m  Act  of  1973,  42  U.S.C.  4105, 
and  are  ji  accordance  with  the  National 
Flood  Ir  surance  Act  of  1968,  42  U.S.C. 
4001  et  teg.,  and  with  44  CFR  part  65. 

For  racing  purposes,  the  currently 
effective  community  number  is  shown 
and  mui  ;t  be  used  for  all  new  policies 
and  ren(  iwals. 

The  n  odified  BFEs  are  the  basis  for 
the  flooeplain  management  measures 
that  the  community  is  required  to  either 
adopt  oi  to  show  evidence  of  being 
already  n  effect  in  order  to  qualify  or 
to  remaj  n  qualified  for  participation  in 
the  Nati  jnal  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  tht  floodplain  management  criteria 
requirec  by  44  CFR  60.3,  are  the 
minimu  n  that  are  required.  They 
should  I  lot  be  construed  to  mean  that 
the  com  nunity  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  the 
other  Federal,  State,  or  regional  entities. 

The  changes  in  are  in  accordance  with 
44  CFR  65.4. 

National  Environmental  Policy  Act.   ' 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  for  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1 .  The  authority  citation  for  part  65     - 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 


Arizona: 
Maricopa 

Maricopa 

Maricopa 

Maricopa 

Maricopa 

Pima 

Yavapai  . 


California: 

Contra  Costa 


Contra  Costa 

Mendocino  .... 
Mendocino  .... 

e 

Riverside 

Sacramento ... 


San 
Bernardino. 


San  Diego 
San  Diego 


Santa  Bart>ara 


Location  and  case 
no. 


Town  of  Gila 
Bend,  (02-09- 
807P),  (02-09- 
857P). 

City  of  Phoenix, 
(03-09-0522P). 


City  of  Scottsdale, 
(03-09-0482P). 


Unincorporated 
Areas,  (02-09- 
807P),  (02-09- 
857P). 

Unincorporated 
Areas,  (02-09- 
1240P). 

Unincorporated 
Areas,  (01-09- 
407P). 

Town  of  Prescott 
Valley,  (03-09- 
0757P). 


City  of  Concord, 
(03-09-0859P). 


City  of  Richmond, 
(03-09-1 116P). 


City  of  Ukiah,  (03- 
09-031 7P). 

Unincorporated 
Areas,  (03-09- 
031 7P). 


City  of  Temecula, 
(02-09-1 356P). 

Unincorporated 
Areas,  (03-09- 
0432P). 

City  of  Yucaipa, 
(03-09-0821 P). 


City  of  San  Diego, 
(03-09-1 057P). 


City  of  San  Diego, 
(03-09-0450P). 


City  of  Santa  Bar- 
iMira,  (01-09- 
220P). 


Date  and  name  of  news- 
paper where  notice  was 
published 


August  7,  2003,  August 
14,  2003,  Arizona  Busi- 
ness Gazette. 

August  7,  2003,  August 
14,  2003,  Arizona  Busi- 
ness Gazette. 

July24,  2003,  July  31, 
2003,  Arizona  Business 
Gazette. 

August  7,  2003,  August 
14,  2003,  Arizona  Busi- 
ness Gazette. 

August  7,  2003,  August 
14,  2003,  Arizona  Re- 
putilic. 

July24,  2003,  July  31, 
2003,  Tucson  Citizen. 


July  31 ,  2003,  August  7, 
2003,  Prescott  Daily 
Courier. 


Septemt)er  4,  2003,  Sep- 
teml)er  1 1 ,  2003, 
Contra  Costa  Tinges. 

Septemt}er  18,  2003,  Sep- 
temt)er  25,  2003, 
Contra  Costa  Times. 

Octol)er  2,  2003,  Octolier 

9.  2003,  Ukiah  Daily 

Journal. 
Octol)er  2,  2003,  Octot)er 

9.  2003,  Ukiah  Daily 

Journal. 


July  31 ,  2003,  August  7, 
2003,  Press  Enterprise. 

August  7,  2003,  August 
14,  2003,  Daily  Re- 
corder. 

Septemt}er  18,  2003,  Sep- 
temt)er  25,  2003,  San 
Bernardino  County  Sun. 

August  14,  2003,  August 
21 ,  2003,  San  Diego 
Daily  Transcript 

Septemt>er  18,  2003,  Sep- 
tember 25,  2003,  San 
Diego  Union-Tribune. 

October  9,  2003,  October 
16,  2003,  Santa  Bar- 
bara News  Press. 


Chief  executive  officer  of  community 


Effective  date  of 
nfKxlificaiton 


The  Honorable  Chuck  Tumer,  Mayor,    Nov.  13,  2003 
Town  of  Gila  Bend,  P.O.  Box  A, 
Gila  Bend,  Arizona  85337. 

The  Honorable  Skip  Rimsza,  Mayor,  '  Nov.  13,  2003 
City  of  Phoenix,  200  West  Wash- 
ington Street,  11th  Fkx)r,  Phoenix, 
Arizona  85003. 

The  Honorable  Mary  Manross,  Mayor,    Oct.  23,  2003 
City    of    Scottsdale,    3939    North 
Drinkwater  Boulevard,   Scottsdale, 
Arizona  85251 . 

The    Honorable    R.    Fulton    Brock,    Nov.  13, 2003 
Chairman,  Maricopa  County,  Board 
of  Supervisors,  301  West  Jefferson, 
10th  Floor.  Phoenix,  Arizona  85003. 

The    Honorable    R.    Fulton    Brock,    Nov.  13, 2003 
Chairman,  Maricopa  County,  Board 
of  Supervisors,  301  West  Jefferson, 
10th  Fkx)r,  Phoenix,  Arizona  85003. 

The     Honorable     Sharon     Bronson,    June  30, 2003 
Chair,  Pima  County  Board  of  Su- 
pervisors,    130    West    Congress, 
1 1th  Roor,  Tucson,  Arizona  85701 . 

The  Honorable  Richard  Killingsworth,    Nov.  6,  2003 
Mayor,   Town   of   Prescott  Valley, 
Civk:  Center,  7501  East  Civk:  Cir- 
cle, Prescott  Valley,  Arizona  88314. 

The  Honorable  Marti  Peterson, 
Mayor,  City  of  Concord,  Concord 
City  Hall,  1950  Pari<side  Drive, 
Concord,  Califomla  94519. 

The  Honorable  Irma  Anderson, 
Mayor,  City  of  Richmond,  2600 
Barrett  Avenue,  Third  Floor,  Rich- 
mond, California  94804. 

The  Honorable  Eric  Larson,  Mayor, 
City  of  Ukiah,  300  Seminary  Ave- 
nue, Ukiah,  California  95482. 

The  Honorable  Rk;hard  Shoemaker, 
Chairman,  Mendocino  County, 
Board  of  Supervisors,  501  Low 
Gap  Road,  Room  1090,  Ukiah, 
California  95482. 

The  Honorable  Jeff  Stone,  Mayor, 
City  of  Temecula,  P.O.  Box  9033, 
Temecula,  Califomia  92589-9033. 

The  Honorable  Ilia  Collin,  Chair,  Sac- 
ramento County,  Board  of  Super- 
visors. 700  H  Street,  Room  2450, 
Sacramento,  Califomia  95814. 

The  Honorable  Dick  Riddell,  Mayor. 
City  of  Yucaipa,  34272  Yucaipa 
Boulevard,  Yucaipa,  Califomia 
92399. 

The  Honorable  Rk:hard  M.  Murphy, 
Mayor,  City  of  San  Diego,  202  C 
Street,  11th  Floor,  San  Diego,  Cali- 
fomia 92101. 

The  Honorable  Rrchard  M.  Murphy, 
Mayor,  City  of  San  Diego,  202  C 
Street,  11th  Roor,  San  Diego,  Cali- 
fomia 92101. 

The  Honorable  Marty  Blum,  Mayor,    Jan.  1 5,  2004 
City  of  Santa  Barbara,  P.O.  Box 
1990,    Santa    Bart>ara,    Califomia 
93102-1990. 


Community 
number 


040043 


Aug.  11,2003 

Aug.  27.  2003 

Sept.  11,2003 
Sept.  11,2003 


Nov.  6,  2003  . 
July  21,  2003 


Sept.  2,  2003 


Nov.  20,  2003 


040051 


04S012 


040037 


040037 


040073 


040121 


065022 


060035 


060186 


060183 


060742 


060262 


060739 


060295 


Aug.  21,2003  I  060295 


060335 
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State  and  county 


Ventura 


Ventura 


Colorado: 
Arapahoe 


Denver 


El  Paso 


El  Paso 


El  Paso 


El  Paso 


Location  and  case 
no. 


Jefferson  . 

Hawaii:  Hawaii 
Idaho:  Gem  .... 

Nevada:  Clark 


Texas:  Collin 

Washington: 
Thurston 

Thurston 
Thurston 


City  of  Fillmore, 
(02-09-927P). 


Unincorporated 
Areas,  (02-09- 
927P). 


Unincorporated 
Areas,  (03-08- 
0362P). 


City  and  County  of 
Denver,  (03-08- 
0362P). 


City  of  Colorado 
Spriongs,  (03- 
08-021 2P). 

City  of  Colorado 
Springs,  (01-- 
08-1 77P). 

Unincorporated 
Areas,  (03-08- 
0385P). 


UnirKX>rporated 
Areas,  (01-08- 
177P). 


City  of  Lakewood, 
(03-08-01 67P). 


Hawaii  County, 
(03-09-0853P). 

Unincorporated 
Areas,  (03-10- 
0299P). 

Unincorporated 
Areas,  (03-09- 
1569P). 


City  of  Frisco,  (01- 
06-1 41 5P). 


City  of  dympia, 
(03-10-0337P). 

City  of  Tumwater, 
(03-10-0337P). 


Unincorporated 
Areas,  (03-10- 
0337P). 


Date  and  native 
paper  where 


publisi  led 


July  34, 
2003, 
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of  news- 
totice  was 


2003,  jAugust  7, 
Fillmo  e  Gazette. 


July  31,  2003, 


August  7, 


2003,  Fillmo  e  Gazette 


August  14, 
21,2003 


20(  3.  August 
,  Ck  nver  Post. 


August  14 
21,2003, 


20C  3,  August 
Dt  nver  Post. 


August  14 
21,2003, 


20C3 

Tf\9 


October  9, 
16,  2003 


200), 


20C3 


August  20 
27,  2003,  El 
County  New 


October  9,  200  5 
16,  2003,  Ttk 


August 
Gazette. 


I,  October 
Gazette. 


,  August 
°aso 


,  October 
Gazette. 


June  19,  2003 
2003.  Lakevi^)od 
tinel. 


August  7, 
Sen- 


August  7,  20031  August  _ 
14,  2003,  Hatvaii  Trib- 
une Herald.  , 

August  31,  200  3,  Sep- 
tember 7,  2Q 13,  Idatio 
Press  Tribun  i. 


October  2,  200$ 
9,  2003,  Las 
view-Journal. 


August  8,  2003 
15,  2003 
prise. 


October 
Vegas  Re- 


Friico 


August 
Enter- 


September  18,  &003,  Sep- 
tember 25,  2i03,  The 
Olympian. 

September  18,  2003,  Sep- 
tember 25?  2f03,  The 
Olympian. 


2*03 


September  18,  ^003,  Sep- 
tember 25,  2f03,  The 
Olympian. 


Chief  executive  officer  of  community 


Effective  date  of 
modificaiton 


The  Honorable  Evaristo  Barajas, 
Mayor,  City  of  Fillmore,  City  Hall, 
Central  Park  Plaza,  250  Central 
Avenue,  Fillmore,  California  93015- 
1907. 

The  Honorable  Judy  Mikels,  Chair, 
Ventura  County,  Board  of  Super- 
visors, 800  South  Victoria  Avenue, 
Ventura,  California  93009. 

The  Honorable  Marie  Mackenzie, 
Chair,  Arapahoe  County,  Board  of 
Commissioners,  5334  South  Prince 
Street,  Littleton,  Colorado  80166- 
0060. 

The  Honorable  John  W. 
Hickenlooper,  Mayor,  City  and 
County  of  Denver,  1437  Bannock 
Street,  Suite  350,  Denver,  Colorado 
80202. 

The  Honorable  Lionel  Rivera,  Mayor^ 
City  of  Colorado  Springs,  P.O.  Box 
1575,  Colorado  Springs,  Colorado 
80901-1575. 

The  Honorable  Lionel  Rivera,  Mayor, 
City  of  Colorado  Springs,  P.O.  Box 
1575,  Colorado  Springs,  Colorado 
80901-1575. 

The  Honorable  Chuck  Brown,  Chair- 
man, El  Paso  County,  Board  of 
Commissioners,  27  East  Vemiijo 
Avenue,  Colorado  Springs,  Colo- 
rado 80903-2208. 

The  Honorable  Chuck  Brown,  Chair- 
man, El  Paso  County,  Board  of 
Commissioners,  27  East  Vermijo 
Avenue,  Colorado  Springs,  Colo- 
rado 80903-2208. 

The  Honorable  Steve  Burithokler, 
Mayor,  City  of  Lakewood,  480 
South  Allison  Paricway,  Lakewood, 
Colorado  80226-3127. 

The  Honorable  Harry  Kim,  Mayor, 
Hawaii  County,  25  Aupuni  Street, 
Hilo,  Hawaii  96720. 

The  Honorable  Ed  Mansfield,  Chair- 
man, Gem  County,  Board  of  Com- 
missioners, 415  East  Main  Street, 
Emmett,  Idaho  83617. 

The  Honorable  Mary  Kincaid- 
Chauncey,  Chair,  Claris  County, 
Board  of  Commissioners,  500 
South  Grand  Central  Parkway,  Las 
Vegas,  Nevada  89155. 

The  Honorable  Mike  Simpson,  Mayor, 
City  of  Frisco,  6891  Main  Street, 
Frisco,  Texas  75034. 

The  Honorable  Stan  Biles,  Mayor, 
City  of  Olympia,  P.O.  Box  1967, 
Olympia,  Washington  98507-1967. 

The  Honorable  Ralph  C.  Osgood, 
Mayor,  City  of  Tumwater,  555 
Israel  Road  Southwest,  Tumwater, 
Washington  98501 . 

The  Honorable  Cathy  Wolfe,  Chair, 
Thurston  County,  Board  of  Com- 
missioners, Building  1,  Room  269, 
2000  Lakeridge  Drive  Southwest, 
Olympia,  Washington  98502-6045. 


Nov.  7,  2003 


Nov.  7,  2003 


July  24,  2003 


July  24,  2003' 


Oct.  9,  2003 


Jan.  15,  2004 


Nov.  26,  2004 


Jan.  15,  2004 


Community 
number 


060415 


060413 


0800T 


080046 


080060 


080060 


080059 


080059 


Sept.  25,  2003  

085075 

July  15,  2003  

155166 

Dec.  4,  2003  

160127 

Sept.  11,2003  

320003 

Nov.  14,  2003  

480134 

Dec.  26,  2003  

530191 

Dec.  26,  2003  

530192 

Dec.  26.  2003  

530188 

~ 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  November  18,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-29354  Filed  11-24-03;  8:45  am) 

BILUNG  CODE  9110-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  BFEs  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFEP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  commimity.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection  as 
indicated  on  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each 
commvmity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
FEMA,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-2903. 

SUPPl£MENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate,  has  resolved 


any  appeals  resulting  from  this 
notification. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  commimities  listed 
below.  Elevations  at  selected  locations 
in  each  commimity  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
final  or  modified  BFEs  are  required  by 
the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART  67-{AMENDED] 

■  1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


Autliority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§67.11    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 

#Oepthin 

feet 

dbove 

ground. 

'Eievatkxi 

in  feet 

(NGVD) 

•Eievatkxi 
in  feet 
(NAVD) 

MASSACHUSETTS 

•105 
•117 

•112 

•112 

•973 
•974 

•954 
•1,026 
•1.038 
•1,058 

•1,026 

Chelmsford     (Town),     Mid- 
dlesex     County      (FEMA 
Docket  No.  D-7548) 

River  Meadow  Brook: 
Downstream  corporate  limit .. 
Approximately  20  feet  up- 
stream of  Mill  Road 

Putrtam  Brook: 
At  confluence  with  River 
Meadow  Brook 

Approximately  560  feet 
above  confluence  with 
River  Meadow  Brook  

Maps  available  for  inspection 

at  ttie  Chelmsford  Town  Of- 
fk«,  50  Billerica  Road, 
Chelmsford,  Massachusetts. 

OHIO 

Bloomingburg         (Village), 
Fayette     County     (FEMA 
Docicet  No.  D-7580) 

East  Fork  Paint  Creek: 
Upstream  side  of  Midland 

Avenue  (State  Route  38)  .. 
Approximately  0.5  mile  up- 
stream of  State  Route  38 
Maps  available  for  inspection 
at  the  Bloomingburg  Village 
Hall,  62  Main  Street 
Bloomingburg,  Ohio. 

Fayette    County    (Unincor- 
porstad     Areas)     (FEMA 
Docket  No.  D-7528) 

Fast  Fork  Paint  Creek: 
Approximately  300  feet  up- 
stream of  confluence  with 
Paint  Creek 

Approximately  0.90  mile  up- 
stream of  Greene  Ftoad  .... 
Rattlesnake  Creek: 

At  MilledgevilleOcta  Road  ... 

Approximately  130  feet  up- 
stream of  State  Route  734 
Sugar  Creek: 

Approximately  150  feet 
downstream  of  Parrott  Sta- 
tton  Road 
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#Depth  in 

. 

feet 

above 

ground. 

•Elevation 

in  feet 

.  Source  of  fkxxjing  and  location 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 

Approximateiy  1 ,500  feet  up- 

stream of  Main  Street  

•1,047 

Map*  available  for  inspection 

at  the  Fayette  County  Build- 

ing Department,  121  E.  East 

•     Street,  Washington  Court 

House,  Ohio. 

Octa       (Village),       Fayette 

County  (FEMA  Docket  No. 

D-7528) 

Rattlesnake  Creek: 

At  the  downstream  side  of 

Allen  Road  

•1  041 

Approximateiy  175  feet  up- 

stream of  Allen  Road  

•1,041 

Maps  available  for  inspection 

at  the  Village  of  Octa  Council 

House,  Allen  Street, 

Milledgeville,  Ohio. 

Wastiington    Court    House 

(City),     Fayette     County 

(FEMA    Docket    No.    D- 

7528) 

East  Fork  Paint  Creek: 

Approximately  1 ,375  feet 

downstream  of  Wash- 

ington Avenue 

•954 

Approximately  1 .2  miles  up- 

stream of  Washington  Av- 

enue   

•959 

Maps  available  for  inspection 

at  the  Washington  Court 

House  City  Hall.  105  North 

Main  Street,  Washington 

Court  House,  Ohio. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  November  18,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-29356  Filed  11-24-03;  8:45  am] 

BNJJNG  COOE  9110-13-i> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44CFR  Parte? 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency  "  ■ 

Management  Agency  (FEMA),     * 


Emergi  ncy  Preparedness  and  Response 
Directc  rate.  Department  of  Homeland 
Secnril  y. 
ACnONJ  Final  rule. 


the 
indica 
ADDREl 
comm 
at  the 


SUMMAllY:  Base  (1%  annual-chance) 
Flood  tlevations  (BFEs)  and  modified 
BFEs  ate  made  final  for  the 
commi^nities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
fioodptain  management  measures  that 
each  cpmmunity  is  required  either  to 
adopt  dr  to  show  evidence  of  being 
alread)|  in  effect  in  order  to  qualify  or 
.remaini  qualified  for  participation  in  the 
National  Flood  Insiu-ance  Program 
(NFIP).l 

EFFECtWe  DATE:  The  date  of  issuance  of 
the  Fld^d  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
is  available  for  inspection  as 
d  in  the  table  below. 
ES:  The  final  BFEs  for  each 
ity  are  available  for  inspection 
"ce  of  the  Chief  Executive 
Officerlof  each' commimity.  The 
respective  addresses  are  listed  in  the 
table  btlow. 
FOR  FUBTHER  INFORMATION  CONTACT: 

Doug  BJellomo,  P.E.  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agencj ,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-2903. 
SUPPLE  «ENTARY  INFORMATION:  FEMA 
makes  i  he  final  determinations  listed    - 
below  <  if  BFEs  and  modified  BFEs  for 
each  cc^nmunity  listed.  The  proposed 
BFEs  a$d  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  cor^unity  was  provided  for  a 
period  bf  ninety  (90)  days.  The 
propos4d  BFEs  and  proposed  modified 
BFEs  \^^re  also  published  in  the  Federal 
Registe^. 

This  final  rule  is  issued  in  accordance 
with  settion  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  :]FR  part  67. 

FEM  ^  has  developed  criteria  for 
floodpl  lin  management  in  floodprone 
areas  ir  accordance  with  44  CFR  part 
60. 

Inter  sted  lessees  and  owners  ol  real 
properl  jr  are  encouraged  to  review  the 
proof  F  ood  Insiuance  Study  and  FIRM 
availab  e  at  the  address  cited  below  for 
each  CGpamunity. 

The  ]  iFEs  and;  modified  BFEs  are 
made  fi  lal  in  the  communities  listed 
ilevations  at  selected  locations 
community  are  shown. 


below, 
in  each 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Enviromnental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Mitigation  Division  Director  of 
the  Emergency  Preparedness  and 
Response  Directorate  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
final  oT  modified  BFEs  are  required  by 
the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insiu-ance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp,,  p.  376. 

§67.11    [Amended] 

■  2 .  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 
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#Oepth  in 

feet 

above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(h4GVD) 

CAUFORNIA 

San    Pablo    (CRy),    Contra 

Costa      County,      (FEMA 

Docket  No.  B-7408) 

Wildcat  Creek: 

Approximatel 

yr  700  feet 

downstream  of  Rumrill 

Boulevard  

'30 

Just  downstream  of  Creek 

Vale  Road 

*81 

San  Pablo  Cret 

ik: 

Approximately  50  feet  down- 

stream of  Giant  Road 

•24 

Approximately  100  feet  up- 

stream of  Churcfi  Lane  

•57 

Maps  are  available  for  In- 

spection at  One  Alvarado 

Square,  San  Pablo,  Cali- 

fomia. 

1 

#D6pth  in 

feet 

atx>ve 

Source  of  flooding  and  location 

ground. 
'Elevation 

- 

in  feet 

(NGVD) 

HAWAII 

Hawaii  County,  (FEMA 

Docket  No.  B-7437) 

Kaluiild  Branch: 

■• 

At  confluence  of 

Waipahoehoe  Stream  and 

Alenaio  Stream 

'754 

Approximately  200  feet  up- 

stream of  Akala  Road  

'811 

Waipahoehoe  Stream: 

— 

At  confluence  with  Kaluiiki 

Branch  and  Alenaio 

Stream 

'754 

Approximately  100  feet  up- 

stream of  Akala  Road  

'811 

Alenaio  Stream: 

Just  upstream  of  Kaumana 

Drive  

'708 

Source  of  flooding  and  kx:atk>n 

#Depthin 

feet 

above 

ground. 

•Elevation 

in  feet 

(NGVD) 

At  confluence  of  Kaluiiki 
Branch  and  Waipahoehoe 
Stream 

Maps  are  available  for  in- 
spection at  the  Hawaii 
County  Department  of  Publk: 
Works,  Engineering  Division, 
25  Aupunr  Street,  Hilo,  Ha- 

W£Ui. 

'754 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  November  18,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[PR  Doc.  03-29357  Filed  11-24-03;  8:45  am) 
BILUNG  CODE  9110-13-P 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putdic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-237-AD]     - 

RIN  212fr*AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Series 
Alq^ianes 

AfiENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of-proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200  and  -300 
series  airplanes.  This  proposal  would 
require  replacement  of  certain  door- 
mounted  escape  slides  and  slide-raft 
assemblies  with  new  slide-raft 
assemblies;  replacement  of  certain 
escape  system  latches  with  new  latches; 
and  modification  or  replacement  of 
certain  counterbalance  assemblies  with 
new  coimterbalance  assemblies;  as 
applicable.  This  action  is  necessary  to 
prevent  the  escape  slides  and  slide-rafts 
of  the  forward  and  mid-cabin  entry  and 
service  doors  from  being  too  short  to 
reach  the  ground  in  the  event  that  the 
airplane  rotates  onto  the  aft  fuselage, 
resulting  in  an  extreme  tip-back 
position,  which  could  result  in  injury  to 
passengers  and  crewmembers  during  an 
emergency  evacuation.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
January  9,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
237-AD,  1601  Und  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holiday  s.  Comments  may  be  submitted 
via  fax  ;o  (425)  227-1232.  Comments 
may  als  o  be  sent  via  the  Internet  using 
the  foil  3wing  address:  9-anm- 
nprmci  mnient@faa.gov.  Comments  sent 
via  fax  ar  the  Internet  must  contain 
"Docket  No.  2001-NM-237-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  tripl  cate.  Comments  sent  via  the 
Interne  as  attached  electronic  files  must 
be  form  atted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  g  ervice  information  referenced  in 
the  pro  )osed  rule  may  be  obtained  ft-om 
Boeing  [Commercial  Airplane  Group, 
P.O.  Bo  c  3707,  Seattle,  Washington 
98124-:  !207.  This  information  may  be 
examin  jd  at  the  FAA,  Transport 
Airplan  b  Directorate,  1601  Lind 
Avenue ,  SW.,  Ronton,  Washington. 
FOR  FUf  THER  INFORMATION  CONTACT: 
Susan  F  osanske.  Aerospace  Engineer, 
Airfram  e  Branch,  ANM-150S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6448;  fax  (425)  917-6590. 
SUPPLEIIENTARY  INFORMATION: 

Comments  Invited 

Interosted  persons  are  invited  to 
particij^te  in  the  making  of  the 
proposad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  ma  y  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  subn  itted  in  triplicate  to  the  address 
specifie  1  above.  All  commimications 
received  on  or  before  the  closing  date 
for  cominents,  specified  above,  will  be 
considet^ed  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  a  ction  may  be  changed  in  light 
of  the  c<  mments  received. 

Subm  t  comments  using  the  following 
format: 

•  Org  mize  comments  issue-by-issue. 
For  exaiiple,  discuss  a  request  to 
change  1  he  compliance  time  and  a 
request  o  change  the  service  bulletin 
referenc  3  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  1  o  the  proposed  AD  is  being 
requeste  d. 

•  Incl  ude  justification  (e.g.,  reasons  or 
data)  foi  each  request. 

Comn  ents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environgiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submittt  d  will  be  available,  both  before 
and  afte  the  closing  date  for  coniments, 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-237-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-237-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  original  analysis  of 
the  highest  sill  heights  for  the  forward 
and  mid-cabin  entry  and  service  doors 
is  no  longer  valid  on  certain  Boeing 
Model  767-200  and  -300  series 
airplanes.  The  original  analysis  showed 
that,  in  the  event  of  a  main  landing  gear 
(MLG)  failure,  the  engine  nacelle  strut 
would  shear  off  due  to  the  weight  of  the 
airplane;  however,  the  results  of  further 
testing  revealed  that  the  engine  nacelle 
strut  has  a  higher  strength  &an 
originally  calculated.  This  higher 
strength  could  result  in  higher-than- 
expected  sill  height  values  ocurring  at 
the  forward  and  mid-cabin  doors  with 
the  airplane  resting  on  one  MLG  and  the 
opposite  engine.  In  this  instance,  the 
airplane  could  rotate  onto  the  aft 
fuselage  (i.e.,  an  extreme  tip-back 
position).  We  have  received  two 
reported  incidents  of  a  single  MLG 
collapsing,  which  resulted  in  a  partial 
tip-back  position  due  to  the  degree  of 
rotation  of  the  airplane.  No  injiuy 
resulted  to  passengers  using  the 
evacuation  slides  during  the  emergency. 

This  condition,  if  not  corrected,  could 
cause  the  escape  slides  and  slide-rafts  of 
the  forward  and  mid-cabin  entry  and 
service  doors  to  be  too  short  to  reach  the 
groxmd  in  the  event  that  the  airplane 
rotates  onto  the  aft  fuselage,  resulting  in 
an  extreme  tip-back  position.  This  tip- 
back  position  could  result  in  injury  to 
passengers  and  crewmembers  diuing  an 
emergency  evacuation. 
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Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-25-0266, 
dated  September  14,  2000,  which 
describes  procedures  for  replacing 
certain  door-mounted  escape  slides  and 
slide-raft  assemblies  with  new  slide-raft 
assemblies;  replacing  certain  door 
latches  with  new  latches;  and  modifying 
or  replacing  certain  counterbalance 
assemblies  with  new  counterbalance 
assemblies;  as  applicable. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 


specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
Boeing  Service  Bulletin  767-25-0266 
recommends  that  the  afiected  parts  be 
replaced  at  the  end  of  the  "useful 
service  life"  (approximately  15  years)  of 
the  slides  and  slide-rafts,  the  FAA  has 
determined  that  the  "useful  service  life" 
interval  would  not  address  the  unsafe 
condition  in  a  timely  manner. 
Therefore,  this  proposal  would  require 
that  the  affected  parts  be  replaced 
within  five  years  fi-om  the  effective  date 
of  this  AD.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  also  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 

Cost  Impact 


time  necessary  to  perform  the 
replacement.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  five-year 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  745 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
261  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  work 
hours  and  required  parts  per  airplane 
vary  according  to  the  configiu-ation 
group  to  which  the  affected  airplane 
belongs. 

The  following  table  shows  the 
estimated  cost  impact  for  airplanes  of 
U.S.  registry  affected  by  this  proposed 
AD: 


Airplane  configuration  group 


1  

2  

3  

4  (none  on  U.S.  register) 

5  (none  on  U.S.  register) 


Number  on 
U.S.  register 


T 


Work  hours 
per  airp\ajne 


208 

IS 

41 

0 

0 


6 
12 

11 
11 
17 


Parts  cost 
per  eurpiane 


Cost  per 
airplane 


$1,236 
2,472 
98,858 
50,400 
51,636 


$1,626 
3,252 
99,573 
51,115 
52,741 


Total  cost  for 

U.S.-registered 

airplanes 


$338,208 
39.024 

4,082,493 
0 
0 


Based  on  the  figures  in  the  above 
table,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$4,459,725. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu-e  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiu-es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the- 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-hfM-237-AD. 

Applicability:  Model  767-200  and  -300 
series  airplanes,  line  numbers  1  through  793 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  escape  slides  and  slide-rafts 
of  the  forward  and  mid-cabin  entry  and 
service  doors  from  being  too  short  to  reach 
the  ground  in  the  event  that  the  airplane 
rotates  onto  the  aft  fuselage,  resulting  in  an 
extreme  tip-back  position,  which  could  result 
in  injury  to  passengers  and  crewmembers 
diuing  an  emergency  evacuation,  accomplish 
the  following: 
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Replacement 

(a)  Within  five  years  from  the  effective  date 
of  this  AD.  perform  the  actions  specified  in 


For  airpianes  identified  in 

the  service  bulletin  as 

group— 


1 
2 
3 

4 

5 

5 
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Table  1 1  if  this  AD  for  the  applicable  airplane 
configui  ition  group,  on  the  applicable  doors, 
per  the  i  iccomplishment  Instructions  in 

Table  1  —Replacement  Requirements 


Boeing  Service  Bulletin  767-25-0266,  dated 
September  14,  2000. 


Per  orm  ttie  following  action — 


Replace  the  escape  slides  or|sJide-raft  assemblies  with  new  escape  slide-raft  as- 
semblies, and  replace  the  escape  system  latches  with  new  latches. 

Replace  the  escape  slides  or  slide-raft  assemblies  with  new  escape  slide-raft  as- 
semblies, and  replace  the  e$cape  system  latches  with  new  latches. 

Replace  the  escape  slides  or  slide-raft  assemblies  with  new  escape  slide-raft  as- 
semblies; replace  the  escap|e  system  latches  with  new  latches;  and  replace  the 
countert>alance  assemblies  with  new  counterbalance  assemblies. 

Replace  the  escape  slides  or  slide-raft  assemblies  with  new  escape  slide-raft  as- 
semblies; replace  the  escapf  system  latches  with  new  latches;  and  modify  or  re- 
place the  countert}alance  as^mblies  with  new  counfertralance  assemblies. 

Replace  the  escape  slides  or  islide-raft  assemblies  with  new  escape  slide-raft  as- 
semblies; replace  the  escapf  system  latches  with  new  latches. 

Modify  or  replace  the  countertialance  assemblies  with  new  counterbalance  assem- 
blies. 


At  these  affected  doors — 


Forward  entry  and  sen/ice 

doors. 
Fonward  and  mid-cabin  entry 

and  service  doors. 
Fonward  entry  and  sennce 

doors. 

Fonward  entry  and  service 
doors. 

Fonward  and  mid-cabin  entry 

arKi  service  doors. 
Forward  entry  and  service 

doors. 


Replacements  Accomplished  Previously  per 
the  Service  Bulletin 

(b)  Replacements  accomplished  before  the 
effective  date  of  this  AD  per  Boeing  Service 
Bulletin  767-25-0266,  dated  September  14, 
2000,  are  considered  acceptable  for 
compliance  with  the  cooesponding  actions 
specified  in  this  AD. 

Aheniative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  in  Renfon,  Washington,  on 
November  17,  2003. 
Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-29340  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Administration 

14  CFR  Part  39 

[Ooclwt  No.  2002-MM-334-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY:  Federal  Aviation 
,  Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  707  and  720  series 
airplanes.  This  proposed  AD  would 
require  inspection  of  the  bolt  forward  of 


the  wing  front  spar  upper  chord  on  the 
overwiite  support  fittings  of  the  inboard 
and  outboard  nacelle  struts  to  verify  that 
BACBaduS  type  bolts  are  installed.  If 
any  othir  type  of  bolt  is  found,  this 
proposed  AD  would  require 
replacertient  with  a  new  BACB30US 
type  bol^.  This  action  is  necessary  to 
prevent  separation  of  the  engine  from 
the  airpjane  due  Jo  stress  corrosion 


cracking  and  consequent  fracturing  of 
the  bolt!  .  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  ( lomments  must  he  received  by 
January  9,  2004. 

AODRESi  ES:  Submit  comments  in 
triplicat  i  to  the  Federal  Aviation 
Adminii  tration  (FAA),  Transport    ' 
Airplani !  Directorate,  ANM-114, 
Attentia  a:  Rules  Docket  No.  2002-NM- 
334-AD  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Commei  Its  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays .  Comments  may  be  submitted 
via  fax  t)  (425)  227-1232.  Coinments 
may  als«i  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcoi  nment@faa.gov.  Comments  sent 
via  fax  c  r  the  Internet  must  contain 
"Docket  No.  2002-NM-334-AD"  in  the 
subject  I  ine  and  need  not  be  submitted 
in  tripli<;ate  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  jf^SCIl  text. 

The  service  information  referenced  in 
the  propjosed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Bo3  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examine  i  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Candice  Gerretsen,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Afrcraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6428;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin     - 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-334-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-334-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  several  fractiued  H-11 
steel  bolts  have  been  found  on  the 
underwing  strut  attachment  fitting  on 
Boeing  Model  767  series  airplanes.  The 
cause  of  the  H-11  steel  bolt  fracture  was 
due  to  stress  corrosion.  This  condition, 
if  not  corrected,  could  result  in 
separation  of  the  engine  from  the 
airplane  due  to  stress  corrosion  cracking 
and  consequent  fractiiring  of  the  bolts. 

The  H-1 1  steel  bolts  forward  of  the 
wing  front  spar  upper  chord  on  the 
overwing  support  fittings  of  the  inboard 
and  outboard  nacelle  struts  on  certain 
Boeing  Model  707  and  720  series 
airplanes  are  identical  to  those  on  the 
affected  Boeing  Model  767  series 
airplanes.  Therefore,  all  these  airplanes  ' 
may  be  subject  to  the  same  unsafe 
condition. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
2000-10-51,  amendment  39-11770  (65 
FR  37011,  June  13,  2000),  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  That  AD  requires  an 
inspection  of  the  767  underwing  strut 
attachment  fitting  to  determine  whether 
H-11  steel  tension  bolts  are  installed  in 
the  side  load  underwing  fittings  on  both 
struts.  This  proposed  AD  would  not 
affect  the  current  requirements  of  that 
AD. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  707/720  Service  Bulletin  A3502, 
dated  February  21,  2002,  which 
describes  procedures  for  performing  a 
general  visual  inspection  of  the  bolt 
forward  of  the  wing  front  spar  upper 


chord  on  the  overwing  support  fittings 
of  the  inboard  and  outboard  nacelle 
struts  to  verify  that  BACB30US  type 
bolts  are  installed,  and  performing 
corrective  actions  if  any  other  type  bolt 
is  found.  The  corrective  actions  consist 
of  performing  a  high  ft^uency  eddy 
current  inspection  of  the  hole  bore  for 
corrosion  and  cracks;  measuring  the 
hole  to  verify  the  diameter  is  within  the 
specified  dimensions:  contacting  the 
manufactiu-er  for  corrective  action  if  any 
crack  or  corrosion  is  found  or  if  hole 
diameter  is  not  within  the  specified 
dimensions;  and  replacing  non- 
BACB30US  type  bolts  with  new 
BACB30US  type  bolts.  The  new 
BACB30US  bolts  are  made  fitjm  nickel 
alloy  718  material  and  are  not  subject  to 
stress  corrosion.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  tuisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Di£EeFences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that 
reviewing  records  is  another  wav  to 
verify  if  a  BACB30US  type  bolt  is 
installed,  this  proposed  AD  would 
require  performing  a  general  visual 
inspection  as  the  only  way  to  verify  if 
a  BACB30US  type  bolt  is  installed.  The 
FAA  has  determined  that  even  if  a 
BACB30US  type  bolt  had  been  installed 
as  shown  on  the  records,  the  BACB30US 
type  bolt  could  have  been  replaced  at  a 
later  time  with  a  bolt  other  than  a 
BACB30US  type  bolt.  Therefore,  a 
general  visual  inspection  is  the  only 
way  to  verify  if  a  BACB30US  type  boh 
is  installed. 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 


Cost  Impact 

There  are  approximately  230 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
42  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,730,  or  $65  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  typic^ly  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator>'  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  , 

authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [AiiMndMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-334-AD. 

^Applicability:  All  Model  707  and  720  series 
airplanes,  as  listed  in  Boeing  707/720  Service 
Bulletin  A3502.  dated  February  21,  20Q2; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  engine  from 
the  airplane  due  to  stress  corrosion  cracking 
and  consequent  fracturing  of  the  bolts, 
accomplish  the  following: 

Service  Bulletin  References 

(a)  The  term  "service  bulletin,"  as  used  in 
this  AD.  nf&ans  the  Accomplishment 
Instructions  of  Boeing  70Z/720  Service 
Bulletin  A3502,  dated  February  21,  2002. 

Inspection  and  Corrective  Action 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  within  12  months  from  the  effective 
date  of  this  AD,  perform  a  general  visual 
inspection  of  the  bolts  forward  of  the  wing 
frxmt  spar  upper  chord  on  the  overwing 
support  fittings  of  the  inboard  and  outboard 
nacelle  struts  to  verify'  that  BACB30US  type 
bolts  are  installed,  per  Figure  1  of  the  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(c)  The  service  bulletin  specifies  that 
.reviewing  records  is  another  way  to  verify  if 
a  BACB30US  type  bolt  is  installed.  However, 
this  AD  does  not  allow  that  alternative.  The 
general  visual  inspection  required  by 
paragraph  (b)  of  this  AD  must  be 
accomplished  to  verify  if  BACB30US  type 
bolts  are  installed. 

(d)  If  any  bolt  other  than  the  BACB30US 
type  bolts  specified  in  Figure  1  of  the  service 
bulletin  is  found  during  the  inspection 
required  by  paragraph  flj)  of  this  AD  or  if  any 
boh  caimot  be  identified:  Prior  to  further 
flight,  do  the  actions  specified  in  paragraphs 
(d)(1)  and  {d)(2)  of  this  AD,  per  Figure  2  of 
the  sendee  bulletin. 


(1)  Perform 
(HFEC) 
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within 
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for  appropriate 

repair  pi  r 

Manager , 

(AGO). 

certification 

by  a  Boa 

Engineei  ing 

authorized 
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a  high  frequency  eddy  current 
nspection  of  the  hole  bore  for  cracks 
and  measure  the  hole  to  verify 
er  is  within  the  specified 
.  If  any  corrosion  or  cracking  is 
if  the  measured  hole  diameter  is  not 
specified  dimensions  and  the 
I  ulletin  specifies  to  contact  Boeing 
action:  Prior  to  further  flight, 
a  method  approved  by  the 
Seattle  Aircraft  Certification  Office 
I  AA;  or  per  data  meeting  the  type 
basis  of  the  airplane  approved 
ng  Company  Designated 

Representative  who  has  been 
by  the  Manager.  Seattle  ACO,  to 
findings.  For  a  repair  method  to 
the  approval  must  specifically 
this  AD. 

lace  the  bolt  with  a  new  BACB30US 
per  Figure  2  of  the  service  bulletin. 
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Parts  Ini  tallation 

(e)  As  )f  the  effective  date  of  this  AD,  no 
person  s  mil  install  any  bolt  other  than  a 
BACB30tJS  type  bolt  in  the  locations 
in  this  AD,  on  any  airplane. 

Alternative  Methods  of  Compliance 

a[:cordance  with  14  CFR  39.19,  the 

Seattle  Aircraft  Certification  Office, 
Authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on 
Novembir  17,  2003. 
Kalene  C .  Yanamura, 
Acting  M  mager,  Transport  Airplane 

,  Aircraft  Certification  Service. 
03-2934 LFiled  11-24-03;  8:45  am] 

4910-13-P 


C(  IDE 


DEPARTMENT  OF  TRANSPORTATION 
FederallAviation  Administration 


art  39 

I  lo.  2003-NM-50-AO] 


AirwortI  liness  Directives;  Boeing 
Model  777-200  Series  Airplanes 


Federal  Aviation 
ini*tration,  DOT. 

Notice  of  proposed  rulemaking 


SUMMAR' ':  This  document  proposes  the 
adoptioi  I  of  a  new  airworthiness 
directivi  i  (AD)  that  is  applicable  to 
certain  Boeing  Model  777-200  series 
airplane  s.  This  proposal  would  require 
a  one-til  le  general  visual  inspection  of 
wire  bui  idles  routed  aft  of  electrical 
disconn  ;ct  panel  AC2162  to  determine 
their  ins  tallation  and  separation,  and 
correctii  e  actions,  if  necessary.  This 
action  h  necessary  to  prevent  damage  to 
the  stab;  lizer  cutout  circuit  wires  in  the 
bundles  due  to  contact  between  the 
bimdlesand  the  adjacent  galley  water 


drain  tube  and  hydraulic  tubes,  which 
if  followed  by  active  fault  in  stabilizer 
command  circuit,  could  result  in 
undesired  stabilizer  motion  that  caimot 
be  stopped,  and  could  lead  to  loss  of 
pitch  control  and  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  9,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
50-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcommsnt@fua.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-50-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airpleme  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Binh  Tran,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6485;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conmients  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
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change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-50-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of  a 
chronic  occurrence  of  the  stabilizer  rate 
valve  failure  maintenance  message  on  a 
Model  m  airplane.  The  cause  of  the 
occurrence  was  due  to  wire  bundles 
lying  on  top  of  the  galley  water  drain 
tube.  The  wire  bundles  had  an 
intermittent  conductor-to-shield  short 
because  of  contact  with  the  tube  and 
vibration.  It  is  likely  the  wire  bundles 
were  in  contact  with  the  tube  because, 
during  production,  the  wire  bundles 
were  not  installed  properly  with    - 
adequate  separation.  This  condition,  if 
not  corrected,  and  if  followed  by  active 
fault  in  stabilizer  command  circuit, 
could  result  in  imdesired  stabilizer 
motion  that  cannot  be  stopped. 
Stabilizer  motion  that  cannot  be  stopped 
could  lead  to  loss  of  pitch  control  and 
loss  of  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  777-27-0057, 
dated  August  22,  2002,  which  describes 
procedures  for  performing  a  one-time 
general  visual  inspection  of  the  wire 
bundles  that  route  aft  of  electrical 


disconnect  panel  AC2162  to  determine 
their  installation  and  separation,  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  performing  a 
detailed  inspection  of  the  wire  bundles 
for  damage,  repair  of  the  wire  bimdles 
if  necessary,  and  securing  the  wire 
bundles  as  necessary.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Di£ferences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  the  inspection  at  the  first 
convenient  maintenance  opportimity, 
the  FAA  has  determined  that  such  an 
imprecise  compliance  time  would  not 
address  the  identified  unsafe  condition 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  the  FAA  considered  not  only  the 
manufacturer's  reconunendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessar>'  to  perform 
the  inspection  (one  hoiw).  In  light  of  all 
of  these  factors,  the  FAA  finds  a 
compliance  time  of  within  18  months 
from  the  effective  date  of  the  AD  for 
completing  the  required  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety; 

Cost  Impact 

There  are  approximately  64  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  17 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hoiu" 
per  airplane  to  accomplish  the  proposed 
general  visual  inspection,  and  that  the 
average  labor  rate  is  S65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,105,  or  $65  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 


accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  t>rpically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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Boeing:  Docket  20O3-NM-5O-AD. 

Applicability:  Model  777-200  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
777-27-0057.  dated  August  22.  2002: 
certificated  in  any  category- 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  stabilizer  cutout 
circuit  wires  in  the  bundles  due  to  contact 
between  the  bundles  and  the  adjacent  galley 
water  drain  tube  and  hydraulic  tubes,  which 
if  followed  by  active  fault  in  stabilizer 
command  circuit,  could  result  in  undesired 
stabilizer  motion  that  cannot  be  stopped,  and 
could  lead  to  loss  of  pitch  control  and  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

Service  Bulletin  References 

•  (a)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  777- 
27-0057,  dated  August  22,  2002. 

Inspection 

(b)  Within  18  months  of  the  effective  date 
of  this  AD,  perform  a  one-time  general  visual 
inspection  of  the  wire  bundles  that  route  aft 
of  electrical  disconnect  panel  AC2162  to 
determine  their  installation  and  separation, 
in  accordance  with  the  service  bulletin. 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assAnbly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhemce  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  of>ening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(c)  If  wire  bundles  are  installed  in 
accordance  with  the  service  bulletin,  no 
further  action  is  required  by  this  AD. 

C(HTective  Action 

(d)  If  any  wire  bundle  is  not  installed  in 
accordance  with  the  service  bulletin:  Before 
further  flight,  perform  the  actions  specified 
in  paragraphs  (d)(1)  and  (d)(2)  of  this  AD. 

(1)  Perform  a  detailed  inspection  of  the 
wire  bundle  for  damage,  and  repair  all 
damage,  in  accordance  with  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  Is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,~system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magni^-ing.lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Add  clamps  or  tie  strips  to  secure  the 
wire  bundles  in  accordance  with  the  service 
bulletin. 
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Altemat  ve  Methods  of  Compliance 

(e)  In  a  "cordance  with  14  CFR  39.19,  the 
Manager  Seattle  Aircraft  Certification  Office, 
FAA,  is  i  lithorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

in  Renton.  Washington,  on 
17.  2003. 

Yanamura, 

Acting  M  mager.  Transport  Airplane 
Direclorc  te.  Aircraft  Certification  Service. 
[FR  Doc.  )3-29342  Filed  4 1-24-03:  8:45  am) 
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COMMC  DITY  FUTURES  TRADING 
COMMISSION 


17  CFR 


>art36 


Exempt  Commercial  Markets 

AGENCY:  Commodity  Futures  Trading 

Commisiion. 

ACTION:  proposed  rule. 


SUMMAR' ':  The  Commodity  Futures 
Trading  Dommission  ("Commission")  is 
proposii  g  two  actions  relating  to 
electron  c  trading  facilities  that  operate 
in  relian  :e  on  the  exemption  in  section 
2(h)(3)  0  '  the  Commodity  Exchange  Act 
("the  Ac  t").  First,  the  Commission  is 
proposii  g  to  amend  Rule  36.3(b),  which 
governs  commission  access  to 
informal  ion  regarding  transactions  on 
such  tra(  ling  facilities,  to  provide  for 
access  tc  more  relevant  and  useful 
informal  ion  from  all  such  markets. 
Second,  the  Commission  is  proposing 
rules  thj  t  would  require  those  electronic 
trading  i  icilities  that  operate  in  reliance 
on  the  e:  :emption  in  section  2(h)(3)  and 
that  perl  jrm  a  significant  price 
discover  f  function  for  transactions  in 
the  unde  rlying  cash  market  to  publicly 
dissemii  ate  certain  specified  trading 
data.  Th(  fse  price  discovery  rules  are 
being  proposed  pursuant  to  section 
2(h)(4)  of  the  Act,  which  authorizes  the 
Commisi  lion  to  prescribe  rules  and 
regulatic  ns  to  ensure  timely 
dissemii  ation  by  such  trading  facilities 
of  price,  [trading  volume,  and  other 
trading  c  ata  to  the  extent  appropriate. 
DATES:  C  Dmments  must  be  received  by 
January :  16,  2004. 

ADDRESS  ES:  Comments  should  be  sent  to 
the  Com  nodity  Futures  Trading 
Commisi  ion.  Three  Lafayette  Centre, 
1155  21<  t  Street,  NW.,  Washington,  DC 
20581,  a  tention:  Office  of  the 
Secretar:  at.  Comments  may  be  sent  by 
facsimih  transmission  to  202-418-5521 
or,  by  e-i  aail  to  secretary@cftc.gov. 
ReferencB  should  be  made  to  "Proposed 
Rules  foi  Exempt  Commercial  Markets." 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ej  Yanofsky,  Chief  Counsel 


(telephone  202-418-5292,  e-mail 
nyanofsky@cftc.gov),  or  Don  Heitman, 
Senior  Special  Counsel  (telephone  202- 
418-5041,  e-mail  dheitman@cftc.gov). 
Division  of  Market  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street.  NW.,  Washington.  DC 
20581. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA"), 
Pub.  L.  106-554,  created  an  exeinption 
from  the  Commission's  jurisdiction  for 
transactions  conducted  on  certain 
electronic  commercial  markets  ("exempt 
commercial  markets,"  "ECMs"  or 
"§  2(h)(3)  markets")!  Specifically, 
§  2(h)(3)  of  the  Act  provides  that,  except 
to  the  extent  provided  in  §  2(h)(4), 
nothing  in  the  Act  shall  apply  to  a 
transaction  in  an  exempt  commodity ' 
that  is:  (a)  Entered  into  on  a  principal- 
to-principal  basis  solely  between 
persons  that  are  eligible  commercial 
entities  at  the  time  the  persons  enter 
into  the  agreement,  contract,  or 
transaction;  and  (b)  executed  or  traded 
on  an  electronic  trading  facility.  Section 
2(h)(4)  provides  that  a  transaction 
described  in  §  2(h)(3)  shall  be  subject  to 
certain  specified  provisions  of  the  Act, 
such  as  the  Act's  antimanipulation  and 
antifraud  provisions,  and  hirthermore, 
that  such  transactions  shall  be  subject  to 
price  dissemination  rules  if  the 
electronic  trading  facility  serves  a 
significant  price  discovery  function  for 
the  underlying  cash  market.  Section 
2(h)(5)  requires  an  electronic  trading 
facility  relying  on  the  exemption  in 
§  2(h)(3)  to  provide  the  Commission 
with  certain  information  and  to  comply 
with  information  access  provisions  set 
outin§2(h)(5)(B)(i). 

U.  Information  Access  Provisions 

Section  2(h)(5)(B)(i)  of  the  Act 
requires  an  electronic  trading  facility 
relying  on  the  exemption  provided  in 
§  2(h)(3)  to  provide  the  Commission 
with  information  regarding  trading 
activity  on  the  facility.  The  statute 
establishes  two  alternatives  for 
providing  that  information: 

(I)  provide  the  Commission  with  access  to 
the  facility's  trading  protocols  and  electronic 
access  to  the  facility  with  respect  to 
transactions  conducted  in  reliance  on  the 
exemption  set  forth  in  paragraph  (3);  or 

(II)  provide  such  reports  to  the  Commission 
regarding  transactions  executed  on  the 
facility  in  reliance  on  the  exemption  set  forth 


'  Under  the  Act,  exempt  commodities  generally 
are  tangible,  non-agricultural  commodities  and 
include  energy  and  metals  products.  See  %  la(14)  of 
the  Act.  7  U.S.C  la(14). 
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in  paragraph  (3)  as  the  Commission  may  from 
time  to  time  request  to  enable  the 
Conunission  to  satisfy  its  obligations  under 
this  Act. 

These  two  statutory  alternatives  are 
referred  to  hereafter  as,  respectively,  the 
"electronic  access  option"  and  the 
"reporting  option." 

Regulation  36.3(b)(1),  published  on 
August  10,  2001,  was  intended  to 
implement  the  foregoing  statutory 
provisions.  It  provides  as  follows: 

(b)  Required  information.  (1)  A  facility 
operating  in  reliance  on  the  exemption  in 
section  2(h)(3)  of  the  Act,  initially  and  on  an 
ongoing  basis,  must: 

(i)  Provide  the  Conunission  with  access  to 
the  facility's  trading  protocols  and  electronic 
access  to  transactions  conducted  on  the 
facility  in  reliance  on  such  exemption;  or 

(ii)  Attach  its  initial  trading  protocols  and 
any  amendments  thereto  in  hard  copy  form 
to  the  notification  required  in  paragraph  (a) 
of  this  section  and  provide  in  a  form  and 
manner  acceptable  to  the  Commission,  as 
determined  by  the  Commission  in  response 
to  a  petition  by  the  exempt  market  relying  on 
the  exemption  in  section  2(h)(3)  pf  the  Act, 
information  regarding  transactions  by  large 
traders  on  the  facility. 

To  date,  those  trading  facilities  that 
have  sought  to  comply  with  this 
regulation  have  generally  chosen  the 
former,  the  electronic  access  option.  In 
applying  the  electronic  access  option, 
the  Commission  has  generally  accepted 
from  ECMs  electronic  access  to  their 
trading  protocols  (i.e.,  the  trading 
agreements  and/or  other  terms  and 
conditions  applicable  to  trades  on  the 
facility,  generally  available  on  their  Web 
sites)  in  addition  to  view-only  electronic 
access  to  the  data  stream  of  trades  taking 
place  on  the  system.  The  Commission 
suggested,  when  it  adopted  Part  36,  that 
such  electronic  access  would  provide 
information  similar  to  that  provided  by 
large  trader  reports  filed  with  the 
Commission  with  respect  to  trading  on 
designated  contract  markets: 

The  [electronic]  access  requirement 
provides  the  Commission  with  information 
on  a  routine,  ongoing  basis,  thereby  serving 
many  of  the  functions  that  large  trader 
reports  ser\'e  on  the  regulated  markets.  Using 
this  access,  the  Conunission  is  able  to  surveil 
transactions  on  the  market  in  order  to  enforce 
its  anti-manipulation  authority.^ 

In  practice,  however,  the 
Commission's  Division  of  Market 
Oversight  ("Division")  has  found  that 
the  view-only  information  provided 
under  the  electronic  access  option,  by 
those  trading  facilities  that  have  filed 
notifications  under  section  2(h)(3)  over 


the  last  24  months,  is  neither  as 
relevant,3  nor  as  useful,"*  as  anticipated. 

Therefore,  the  Commission  is 
proposing  to  amend  its  regulations  to 
focus  Rule  36.3(b)(1)  more  precisely  so 
as  to  provide  the  Commission  with 
access  to  more  relevant  and  useful 
information  regarding  trading  activity 
on  exempt  commercial  markets.  Under 
the  amended  rules,  an  electronic  trading 
facility  filing  a  notification  with  the 
Commission  under  Rule  36.3  would  be 
required,  initially  and  on  an  ongoing 
basis,  to:  (1)  Provide  the  Commission 
with  access  to  the  facility's  trading 
protocols,  either  electronically  or  in 
hard  copy  form;  (2)  identify  those 
transactions  conducted  on  the  facility 
with  respect  to  which  it  intends  to  rely 
on  the  exemption  in  section  2(h)(3);  and 
(3)  inform  the  Commission  whether  it 
intends  to  satisfy  the  information  access 
requirement  of  section  2(h)(5)(B)(i)  of 
the  Act  with  respect  to  such 
transactions  through  the  electronic 
access  option  provided  in  paragraph 
36.3(b)(l)(ii)(B),  or  the  reporting  option 
provided  in  paragraph  36.3(b)(l)(ii)(A). 
as  described  below. 

The  trading  facility  would  not  be 
required  to  include  among  the 
agreements,  contracts  or  transactions  for 
which  it  is  seeking  an  exemption  those 
agreements,  contracts  or  transactions 
that  are  not  contracts  for  future  delivery 
of  a  commodity,  or  options,  and  are, 
therefore,  not  subject  to  the 
Commission's  exclusive  jurisdiction. 
Thus,  for  example,  the  trading  facility 
would  not  be  required  to  identify,  or 
provide  information  with  respect  to, 
agreements,  contracts  or  transactions 
involving  "any  sale  of  any  cash 
commodity  for  deferred  shipment  or 
delivery."  Such  transactions  are 
excluded  from  the  Commission's 
exclusive  jurisdiction  under  section 
la{19)  of  the  Act  (commonly  referred  to 
as  "the  forward  contract  exclusion"). 
Neither  would  a  trading  facility  be 
required  to  identify,  or  provide 
information  with  respect  to,  agreements, 
contracts  or  transactions  that  constitute 
cash  or  spot  transactions,  which  are 
contracts  for  present,  rather  than  future, 


^66  FR  4226^,  Aug.  10.  2001. 


^The  electronic  access  option,  as  currently 
applied,  gives  the  Conunission  information 
regarding  all  contracts  traded  on  an  ECM's  trading 
facility.  This  may  include  a  large  amount  of 
irrelevant,  extraneous  data  regarding  contracts  that 
are  not  contracts  for  future  deliver>'  of  a  conunoditv. 
or  options,  and  are,  therefore,  not  within  the 
Commission's  exclusive  jxirisdiction. 

■*  The  Division's  surveillance  staff  have 
determined  that  the  information  available  through 
the  current  view-only  electronic  access  to  ECM 
trading  facilities  is  not.  in  fact,  equivalent  to  the 
large  trader  information  received  with  respect  to     , 
designated  contract  markets. 


delivery  and  likewise  are  not  subject  to 
the  Commission's  exclusive  jurisdiction. 

In  complying  with  amended  Rule 
36.3,  trading  facilities  shall  make  their 
best  effort  to  identify  to  the  Commission 
only  those  agreements,  contracts  or 
transactions  that  are  subject  to  the 
Commission's  exclusive  jurisdiction  and 
with  respect  to  which  they  intend  to 
rely  on  the  exemption  provided  in 
section  2(h)(3).  Should  a  new 
agreement,  contract  or  transaction  be 
added,  or  an  existing  one  amended,  that 
would  be  traded  in  reliance  on  the 
exemption,  the  trading  facility  should 
amend  its  notice  accordingly. 

A  trading  facility  that  does  not  offer 
trading  in  any  futures  or  option 
contracts  subject  to  the  Commission's 
exclusive  jurisdiction — for  example,  a 
facility  where  only  cash  or  forward 
contracts  are  traded — is  not  required  to 
file  a  notification  under  Rule  36.3.  Such 
a  facility  is  not  subject  to  the 
Commodity  Exchange  Act. 

Consistent  with  section  2(i)  of  the 
Act,^  the  mere  fact  that  it  was  identified 
as  being  traded  in  reliance  on  the 
section  2(h)(3)  exemption  would  not  be 
construed  as  creating  a  presumption 
that  any  agreement,  contract  or 
transaction  is  or  otherwise  would  be 
subject  to  the  Act.  Thus,  for  example,  in 
any  enforcement  action  involving  any 
such  agreement,  contract  or  transaction, 
the  Commission  would  be  required  to 
prove  its  jurisdiction  independently  of 
an  ECM's  identification  of  that 
agreement,  contract  or  transaction  for 
purposes  of  information  access  imder 
Rule  36.3.  Also,  should  a  trading  facility 
seeking  in  good  faith  to  comply  with 
Rule  36.3  fail  to  identify  for  information 
access  pin'poses  a  particular  agreement, 
contract  or  transaction,  which  is  later 
determined  to  be  a  futures  or  option 
contract  subject  to  the  Commission's 
exclusive  jiu-isdiction,  such  failure 
would  not  be  construed  by  the 
Commission  as  a  violation  of  section 


'•  Section  2(i)  of  the  Commodity  Exchange  Act 
provides  that: 

(1)  No  provision  of  this  Act  shall  be  viewed  as 
implying  or  creating  any  presumption  that  — 

(A)  any  agreement,  contract  or  transaction  that  is 
excluded  from  this  Act  under  section  2(c),  2(d), 
2(e).  2(f).  or  2(g)  of  this  Act  or  Title  IV  of  the 
Commodity  Futures  Modernization  Act  of  2000.  or 
exempted  under  section  2(h)  or  4(c)  of  this  Act:  or 

(B)  any  agreement,  contract  or  transaction,  not 
otherwise  subject  to  this  Act.  that  is  not  so  excluded 
or  exempted  is  or  would  othervrise  be  subject  to  this 
Act. 

(2)  No  provision  of,  or  amendment  made  by.  the 
Commodity  Futures  Modernization  Act  of  2000 
shall  be  construed  as  conferring  jurisdiction  on  the 
Commission  with  respect  to  any  such  agreement, 
contract  or  transaction,  except  as  expressly 
provided  in  section  5a  of  this  Act  (to  the  extent 
provided  in  section  5a(g)  of  this  Act),  5b  of  this  Act, 
or  5d  of  this  Act. 


4(a)  of  the  Act.^  However,  such 
transaction  would  still  remain  subject  to 
the  Commission's  antifraud  and 
antimanipulation  authority. 

Trading  focilities  electing  to  provide 
information  imder  the  reporting  option 
would  be  required  to  file  weekly  reports 
containing  information  that  could  be 
useful  to  the  Commission  in  enforcing 
its  antifiraud  and  antimanipulation 
authority  with  respect  to  those  trading 
facilities.  Such  reports  would  include, 
in  a  form  and  manner  approved  by  the 
Commission,  a  report  for  each  business 
day,  showing  for  each  transaction 
executed  on  the^acility  in  reliance  on 
the  exemption  set  forth  in  section 
2(h)(3)  the  following  information:  the 
commodity,  the  location,^  the  matilrity 
date,  whether  it  is  a  financially  settled 
or  physicalfy  delivered  instrument,  the 
date  of  execution,  the  time  of  execution, 
the  price,  the  quantity,  and  such  other 
information  as  the  Commission  may 
■determine,  and  for  an  option 
instrument,  the  type  of  option  (call  or 
put)  and  the  strike  price.  Each  such 
report  would  be  required  to  be 
electronically  transmitted  weekly, 
within  such  tim^  period  as  is  acceptable 
to  the  Commission  following  the  end  of 
the  week  to  which  the  data  applies. 

Those  trading  facilities  wi^ng  to 
provide  information  pursuant  to  the 
electronic  access  option  (Rule 
36.3(b)(l)(ii)(B))  would  be  required, 
initially  and  on  an  ongoing  basis,  to 
provide  the  Commission  with  electronic 
access  to  those  transactions  conducted 
on  the-facility  in  reliance  on  the 
exemption  in  section  2(h)(3).  Such 
access  must  be  structured  so  as  to 
permit  the  Commission  to  capture  in 
permanent  form  a  continuing  record  of 
trades  on  the  facility  such  that  the 
Commission  would  be  able  to 
reconstruct  and  compile  the  same 
information  regarding  transactions  on 
the  trading  facility  that  would  otherwise 
be  provided  by  the  trading  facility  under 
the  reporting  option  (Rule 
36.3(b)(l)(ii)tA})  described  above. 

The  Commission  expects  that  the 
information  that  will  be  provided  by 
ECMs  in  reports  required  under  Rule 
36.3(b)(l)(ii)(A),  or  compiled  by  the 
Commission  through  electronic  access 
provided  under  Rule  36.3(b)(l)(ii)(B), 
will  be  useful  in.identifying  aberrant    ' 
price  beh^hnor.  including  intraday  price 
spikes.  Such  price  anomalies  may  serve 
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•  Section  4(a)  of  the  Act  makes  if  unlawful  to 
trade  a  contract  for  future  delivery  of  a  conunodity 
in  the  U.S.  unless  on  a  contract  market  designated 
by,  or  a  derivatives  transaction  execution  facility 
registered  with,  the  Commission. 

'  In  this  context,  "location"  means  the  delivery  or 
the  price-basing  location  specffied  in  the  agreement, 
contract  or  transaction. 


as  indi  :ators  of  the  need  for  further 
Comm!  ssion  investigation.  In  such 
instanc  ss,  the  Commission  may,  among 
other  tilings,  use  the  special  call 
authority  provided  by  section 
2(h)(5)te)(iii)  to  determine  whether  a 
manipi  lation  may  have  occiured 
warran  ing  appropriate  enforcement 
action. 

This  -eactive  oversight  differs  from 
that  ap  ilicable  to  Designated  Contract 
Market!  ("DCMs")  and  registered 
Derivatives  Transaction  Execution 
Facilitik  ("DTFs").  Those  markets  are 
subject  to  a  greater  degree  of  regulatory 
oversight  than  ECMs  and,  accordingly, 
are  reqi  lired  to  provide  more  frequent 
emd  det  died  transaction  data,  which 
enables  the  Commission  not  only  to 
investif  ate  and  pimish  manipulation 
after-th  -fact,  but  to  detect  and  prevent 
it  as  we  I. 

Prop(  sed  Rule  36.3(b)(l)(iii)  would 
require  a  trading  facility  to  maintain  a 
record  <  if  allegations  or  complaints 
concert  ing  instances  of  suspected  fraud 
or  mani  pulation.  The  record  would  be 
require!  to  include  the  name  of  the 
compla  nant,  if  provided,  the  date  of  the 
compla  nt,  the  market  instrument,  the 
substan  :e  of  the  allegations,  and  the 
name  o  the  person  at  the  trading  facility 
who  re<  eived  the  complaint.  The  intent 
of  this  I  rovision  is  to  make  clear  that 
the  lanf  uage  of  section  2(h)(5)(B)(ii)  of 
the  Act  which  requires  a  trading  facility 
to  main  ain  "records  of  activities  related 
to  its  bii  siness  as  an  electronic  trading 
facility  jxempt  under  paragraph  (3)," 
extends  to  maintaining  records  relating 
to  alleg)  tions  or  complaints  of  fraud  or 
manipu  ation  in  trading  activity  on  the 
facility. 

Proposed  Rule  36.3(b){l)(iv)  would 
require  p  trading  facility  to  provide  to 
the  Commission  a  copy  of  the  record  of 
each  substantive  complaint  no  later  than 
three  days  after  the  complaint  is 
received.  The  basis  for  this  requirement 
is  the  l^guage  appearing  at  the  end  of 
section  ^(h)(5)(B)(i)(II)  (the  reporting 
option),  which  states  that  reports 
regarding  transactions  executed  on  the 
facility  i  ire  provided  "to  enable  the 
Commii  sion  to  satisfy  its  obligations 
under  tl^s  Act."  The  piu*pose  expressed 
in  this  language  seems  to  apply  not  only 
to  the  reporting  subparagraph  in  which 
it  appeairs,  but  also  to  the  electronic 
access  subparagraph  that  precedes  it. 
Clearly,  the  two  subparagraphs  are 
intended  to  provide  edtemative  methods 
of  reaching  the  same  objective,  which  is 
to  impart  information  to  the 
Commission  that  will  enable  it  to 
perform  its  duties  imder  the  Act. 

Given  the  Commission's  duty  to 
enforce  iie  antifraud  and 
antiman  ipulation  provisions  of  the  Act 


with  respect  to  transactions  conducted 
in  reliance  on  the  section  2(h)(3) 
exemption,  the  Commission  believes  it 
is  crucial  that  ECMs  report  complaints 
of  such  activities.  Reports  to  the 
Commission  are  consistent  with  an 
ECM's  ongoing  obligations  under 
section  2(h)(5)(D)  both  to  comply  with 
paragraph  2(h)(5)  itself  and  to  require 
participants  trading  on  the  facility  in 
reliance  on  the  section  2(h)(3) 
exemption  to  "agree  to  comply  with  all 
applicable  law."  Such  reports  are 
especially  important  given  the  after-the- 
fact  nature  of  the  Commission's 
oversight  of  such  trading  activity.  It  is 
also  significant  that  the  ECMs  receiving 
these  complaints  (unlike  more  highly- 
regulated  DCMs  or  DTFs)  have  no  self- 
regulatory  responsibility  or  authority, 
and  thus  no  ability  to  respond  to  such 
complaints  themselves  beyond  denying 
the  violator  futiu«  access  to  the  trading 
facility.  This  creates  an  even  greater 
need  for  the  Commission  to  receive 
information  that  will  enable  it  to  take 
action  in  response  to  such  suspected 
manipulation  or  fraud. 

It  snould  be  noted  that  the  reporting 
requirement  is  limited  to  "substantive" 
claims  of  manipulation  or  fraud.  The 
Commission's  intent  in  including  this 
limitation  is  to  allow  an  ECM  to  exercise 
its  judgment  to  weed  out  clearly 
frivolous  claims.^ 

m.  Price  Discovery  Provisions 

With  respect  to  price  dissemination 
rules,  section  2(h)(4)(D)  specifically 
provides  that  a  transaction  described  in 
section  2(h)(3)  shall  be  subject  to: 

such  rules  and  regulations  as  the 
Commission  may  prescribe  if  necessary  to 
ensure  timely  dissemination  by  the  electronic 
trading  facility  of  price,  trading  voltune,  and 
other  trading  data  to  the  extent  appropriate, 
if  the  Commission  determines  that  the 
electronic  trading  facility  performs  a 
significant  price  discovery  function  for 
transactions  in  the  cash  market  for  the 
commodity  imderlying  any  agreement, 
contract,  or  transaction  executed  or  traded  on 
the  electronic  trading  facility. 

On  August  10,  2001,  the  Commission 
published  Rule  36.3,  which  implement 
the  notification,  information  and  other 
provisions  of  the  CFMA  related  to 
section  2(h)(3)  exempt  commercial 
markets.  See  66  PR  42255.  Subsection 
(c)(2)  of  Rule  36.3  provides  that  the 
Commission  may  make  a  determination 
that  such  a  trading  facility  performs  a 
significant  price  discovery  function 
imder  section  2(h)(4)(D)  by  order,  and 
that  such  finding  shall  be  made  after 
notice  and  an  opportimity  for  a  hearing 


"  An  ECM  could,  as  an  alternative  to  exercising 
such  iudgment,  choose  to  forward  all  complaints  to 
the  Commission. 
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through  submission  of  written  data, 
views  and  arguments. 

To  date,  ten  electronic  commercial 
markets  have  notified  the  Commission 
of  their  intent  to  operate  as  ECMs  in 
rehance  on  the  section  2(h)(3) 
exemption.  The  Commission  has  issued 
acknowledgment  letters  to  seven  ECMs, 
and  is  considering  the  issuance  of 
acknowledgment  letters  to  the  other 
three  markets.  In  view  of  the 
Commission's  receipt  of  these  section 
2(h)(3)  notifications,  the  Commission 
now  is  proposing  to  add  specificity  to 
its  price  discovery  rules  in  several  ways. 
First,  the  Commission  is  proposing  to 
adopt  two  criteria  that  the  Commission 
will  use  to  determine  whether  a  section 
2(h)(3)  market  performs  a  significant 
price  discovery  function  for  the 
underlying  cash  market.  Second,  the 
Commission  is  proposing  to  specify  the 
information  that  must  be  disseminated 
by  section  2(h)(3)  markets  that  serve 
such  a  significant  price  discovery 
function.  Third,  the  Commission  is 
proposing  certain  amendments  to  its 
procedures  for  making  a  price  discovery 
determination." 

A.  The  Elements  of  Price  Discovery 

Price  discovery  commonly  is  defined 
as  the  process  of  determining  prices 
through  the  interaction  of  buyers  and 
sellers.  Prices  may  be  discovered  by  a 
single  buyer  and  seller  in  a  privately 
negotiated  bilateral  cash  market 
transaction,  or  through  the  simultaneous 
interaction  of  multiple  buyers  and 
sellers  in  organized  markets. 

Organized  markets,  which  include 
futures  markets  and  certain  cash 
markets  where  trading  takes  place  in 
accordance  with  established  rules,  often 
perform  an  important  role  in  facilitating 
price  discovery  in  the  broader  cash 
markets.  In  particular,  these  markets 
facilitate  price  discovery  in  cash 
markets  by  efficiently  incorporating 
supply  and  demand  information  for  the 
imderlying  commodity  into  the 
transaction  prices  or  bids  and  offers 
through  the  operation  of  a  centralized 
market  for  the  commodity.  Thus,  the 
price  discovery  process  on  organized 
markets  may  significantly  enhance  the 
efficiency  of  the  overall  cash  market. 

The  extent  to  which  price  information 
is  used  in  establishing  prices  for  cash 
market  transactions  that  occur  outside 
of  the  organized  markets  provides  a 


relevant  factor  for  determining  the 
contribution  of  that  market  to  price 
discovery  and  for  determining  whether 
there  is  a  federal  interest  in  the 
dissemination  of  such  price 
information.'"  Such  price  information 
may  be  used  in  varying  degrees  to 
facilitate  the  establishment  of  prices  and 
may  also  serve  as  one  of  a  number  of 
sources  of  price  information  that  are 
consulted  by  cash  market  participants  in 
developing  bids,  offers,  or  transaction 
prices.  In  certain  circumstances,  such 
price  information  may  be  sufficiently 
well  regarded  by  the  industry  that  it 
serves  as  an  important  benchmark  for 
cash  market  peuticipants  to  consider  in 
setting  bids  or  offers  or  in  negotiating 
cash  market  transaction  prices."  In 
other  circumstances,  prices  discovered 
on  a  market  may  be  such  an  integral  and 
indispensable  part  of  the  price 
determination  process  in  the  underlying 
cash  market  that  bids,  offers  or  cash 
market  transaction  prices  have  a 
relatively  high  correlation  to  the  prices 
discovered  on  the  market.  This  latter 
practice  is  known  as  price  basing. 

Price  basing  is  a  frequently  observed 
practice  in  many  futures  markets  and 
some  cash  markets.  As  indicated  above, 
under  price  basing,  commercial  entities 
establish  transaction  prices  for  the 
underlying  commodity,  or  a  related 
commodity,  based  directly  on  the  prices 
discovered  on  an  organized  market. 
These  entities  may  or  may  not  trade  in 
the  organized  market.  The  cash  market 
transaction  prices  established  through 
price  basing  may  be  either  spot  or 
forward  prices. 

Prices  discovered  on  futures  or 
organized  cash  markets  vary  widely 
with  regard  to  their  influence  on 
transaction  prices  established  in  broader 
cash  markets.  For  instance,  many  long- 
established  organized  markets  for 
agricultural,  metal,  and  energy 
commodities  appear  to  perform  a  crucial 
price  discovery  role  for  the  broader  cash 
markets,  as  reflected  by  the  widespread 
practice  of  price  basing  in  many  of  these 
markets.  For  example,  for  certain  dairy 
products,  the  price  discovery  function 
of  established  organized  cash  markets  is 
so  significant  that  prices  established  on 
such  markets  are  extensively  used  for 
price  basing  even  though  the  organized 


*The  types  of  instruments  traded  on  exempt 
commercial  markets  vary  widely.  Some  of  these 
instruments,  but  not  all  of  them,  are  subject  to  the 
Commission's  exclusive  jurisdiction.  The 
Commission's  proposed  rules  are  directed  only  to 
those  instnmients  that  are  traded  in  reliance  on  the 
section  2(h)(3)  exemption  and  are  otherwise  subject 
to  the  Commission's  exclusive  jurisdiction. 


■°It  is  this  effect  that  section  2(h)(4)  addresses 
when  it  provides  that  information  shall  be 
disseminated  by  an  exempt  commerciald  market 
when  "the  electronic  tra(kng  facility  performs  a 
significant  price  discovery  function  for  transactions 
in  the  cash  market  for  the  conm[iodity  underlying 
any  agreement,  contract  or  transaction  executed." 

' '  If  the  price  information  discovered  on  a  market 
is  widely  respected  in  an  industry,  such  recognition 
by  the  industry  in  question  may  lead  to  the* 
publication  of  such  information  in  established 
industry  publications. 


market's  prices  may  be  based  on  a 
relatively  small  number  of  transactions. 
Similarly,  prices  established  on  actively 
traded  fiitures  markets  for  commodities 
like  grains,  oilseeds,  natural  gas  and 
petroleimi  products  are  extensively  used 
for  price  basing.  In  contrast,  newly 
established  organized  markets  may  be 
less  likely  to  perform  a  significant  price 
discovery  function  for  their  associated 
cash  markets  in  their  early  stages  of 
development. 

As  indicated  above,  the  relative 
significance  of  prices  discovered  on  an 
organized  market  for  its  underlying  cash 
market  is  directly  related  to  the  extent 
to  which  such  prices  are  used  in  the 
establishment  of  transaction  prices 
between  commercial  entities.  As  a  result 
of  this  relationship,  the  use  of  a  market's 
prices  for  price  basing,  either  directly  or 
indirectly,  provides  observable  indicia 
that  the  market  performs  a  significant 
price  discovery  function  that  would 
serve  as  a  basis  for  such  a  determination 
under  section  2(h)(4). 

B.  Proposed  Criteria  for  Making  Price 
Discovery  Determination 

While  the  Act  authorizes  the 
Conunission  to  make  a  determination 
that  a  section  2(h)(3)  market  performs  a 
significant  price  discovery  fimction,  it 
does  not  define  that  term  or  contain 
criteria  to  guide  that  determination. 
Accordingly,  the  Commission  is 
proposing  to  establish  the  following  two 
alternative  criteria  for  determining  that 
a  section  2(h)(3)  market  performs  a 
significant  price  discovery  fimction: 

(a)  Cash  market  bids,  offers  or  transacUons 
are  directly  based  on  or  quoted  at  a 
differential  to  the  prices  generated  on  the 
market  on  a  more  than  occasional  basis;  or 

(b)  The  market's  prices  are  routinely 
disseminated  in  a  widely  distributed 
industry  publication  and  are  consulted  by  the 
industry  on  a  more  than  occasional  basis  for 
pricing  cash  market  transactions. 

Under  the  proposed  criteria,  a  section 
2(h)(3)  market  would  be  deemed  to  be 
performing  a  significant  price  discovery 
function  under  section  2(h)(4)(D)  when 
a  market's  prices  are  used  for  price 
basing  on  a  more  than  occasional  basis 
or  are  published  in  a  widely  distributed 
industiy  publication  and  consulted  by 
the  industry  .on  a  more  than  occasional 
basis  for  pricing  purposes.  ^^  As 


'  ^  The  Conunission  is  aware  of  econometric 
techniques  used  by  academics  to  measure  the 
relative  contribution  to  the  price  discovery  process 
by  various  financial  markets  trading  similar  assets 
(See,  e.g..  Hasbrouck.  J..  One  Security.  Many 
Markets:  Determining  the  Contribution  to  Price 
Discovery.  Journal  of  Finance.  50  P  1 175-1199. 
1995.).  However,  the  Commission  understands  that 
these  techniques  would  require  price  data  for  both 
the  exempt  commercial  market  and  for  the 

Continued 
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discmssed  above,  price  basing  as 
described  under  criterion  (a)  directly 
confirms  that  the  prices  being  generated 
on  the  market  have  significant  utility 
with  regard  to  discovering  prices  in 
connection  with  cash  market 
transactions.  Fmthermore,  publication 
of  a  section  2(h)(3)  market's  prices  in  a 
widely  distributed  industry  publication, 
and  industry  consulting  those  prices  on 
a.more  than  occasional  basis,  confirms 
that  the  prices  are  thought  to  be 
sufficiently  reliable  and  acceptable  to  be 
considered  to  be  a  significant  source  of 
price  discovery. 

In  evaluating  a  section  2(h)(3) 
market's  price  discovery  role, 
assessments  under  criterion  (a)  would 
include  an  analysis  of  whether  cash 
market  participants  are  quoting  bid  or 
offer  prices  or  entering  into  transactions 
at  prices  that  are  set,  either  explicitly  or 
implicitly,  at  a  differential  to  prices 
established  on  a  section  2(h)(3)  market. 
Cash  market  prices  are  set  explicitly  at 
a  differential  to  the  section  2(h)(3) 
market  when,  for  instance,  they  are 
quoted  in  dollars  and  cents  above  or 
below  the  reference  market's  prices. 
Cash  prices  are  set  implicitly  at  a 
differential  to  a  section  2(h)(3)  market's 
prices  when,  for  instance,  they  are 
arrived  at  after  adding  to,  or  subtracting 
bom,  the  section  2(h)(3)  market's  price, 
but  then  quoted  or  reported  as  a  flat 
price.*3  The  Commission  will  also 
consider  whether  cash  market  entities 
are  quoting  cash  prices  based  on  a 
section  2(h)(3)  market's  prices  on  a  more 
than  occasional  basis.  ^* 
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individual  transactions  in  the  associated  cash 
market.  These  transaction  prices  may  not  be 
published  or  otherwise  available  (indeed,  cash 
market  transaction  prices  may  be  proprietary), 
which  would  preclude  ^plication  of  these 
statistical  techniques.  Moreover,  these  techniques 
likely  would  not  be  familiar  to  industry  participants 
and  may  be  costly  to  perform.  For  these  reasons,  the 
Commission  is  not  proposing  to  base  its  criteria  on 
the  econometric  techniques  used  in  the  academic 
Uterature. 

'  ^  For  example,  if  crude  oil  prices  were  generated 
on  a  section  2(h)(3)  market,  price  basing  practices 
jhat  would  satisfy  criterion  (a)  would  include  cases 
where  cash  market  bids  or  offers  would  be 
explicitly  quoted  at  a  differential  to  the  prices 
generated  on  that  market  (e.g.,  ten  cents  per  barrel 
above  the  exempt  market's  price  for  crude  oil 
deUvered  in  July).  In  addition,  criterion  (a)  would 
encompass  cases  where  cash  market  bids,  offers  or 
transaction  prices  arex)uoted  as  a  whole  price  (e.g., 
$30/barrel)  and  such  price  is  calculated  implicitly 
by  adding  to,  or  subtracting  from,  the  section  2(h)(3) 
market's  prices  a  specified  price  differential  (e.g.,  a 
SSO/barrel  quoted  price  is  derived  as  the  sum  of  a 
ten-cent  per  barrel  differential  plus  the  exempt 
market's  ppce  of  $29.90/barrel). 

'^  As  in  cash  markets  underlying  many 
estabUshed  futures  markets,  the  differential  for  a 
particular  cash  market  bid,  offer  or  transaction  may 
vary  from  time  to  time  in  response  to  changes  in 
various  bctors  that  affect  the  relationship  between 
cash  market  prices  and  prices  discovered  on  a 
section  2(h)(3)  market. 


With  regard  to  criterion  (b), 
considetation  would  be  given  to 
whethei|  prices  established  on  a  section 
2(h)(3)  market  are  reported  in  a  widely 
distributed  industry  publication,  such 
as  PlattsjOil  Gram,  Inside  FERC  or  the 
Limdbe]  g  Survey.  In  making  this 
determii  lation,  the  Commission  would 
considei  the  reputation  of  the 
publicat  on  within  the  industry,  how 
frequent  y  it  is  published  and  whether 
the  infoi  mation  contained  in  the 
publicat  on  is  consulted  by  industry 
participi  nts  for  pricing  cash  market 
transact  ons  on  a  more  than  occasional 
basis. 

Undei  the  proposal,  an  exempt 
commer  :ial  meu-ket  would  be  required 
to  notify  the  Commission  when  it  has 
reason  ta  believe  that  one  or  more  of  the 
markets  ;hat  it  is  operating  in  reliance 
on  secti(  n  2(h)(3)  meet  ei&er  of  the 
specifiet  criteria.  ^^  The  Commission 
specifics  lly  asks  commenters  to  discuss 
potentia  financial  costs  and  legal  risks 
created  I  y  the  proposed  notification 
requirement.  Do  the  aforementioned 
factors,  specifically,  that  prices  be  used 
on  "mor  s  than  an  occasional  basis,"  and 
that  they  be  "widely  distributed," 
provide  i  mough  specificity  to  enable 
trading  facilities  to  make  a 
determination  regarding  notification 
obligatio  as.  If  not,  what  further 
guidanc^  could  be  provided  that  would 
enable  a  determination? 

Upon  1  eceipt  of  such  a  filing,  the 
Commisj  ion's  staff  would  conduct  an 
assessm«  nt  of  the  facility's  markets 
operated'  in  reliance  on  section  2(h)(3)  to 
identify  those  markets  that  perform  a 
significa  it  price  discovery  fimction  for 
the  asso<  iated  cash  market.  The  scope  of 
the  inqu  ry  conducted  by  the 
Commisj  ion  would  vary.  In  the  course 
of  its  ass  ;ssment.  Commission  staff 
might  CO  itact  cash  market  participants 
to  verify  the  extent  to  which  they  refer 
to  the  mj  rket  for  price  basing.  The 
assessmc  nt  might  also  examine  whether 
the  secti(  m  2(h)(3)  market,  although 
occasion  dly  performing  a  price 
discover '  function,  failed  to  do  so  on  a 
more  tha  i  occasional  basis  and  thus 
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ion,  the  Commission  may,  at  any  time, 

conduct  an  assessment  as  to  whether  an 
is  serving  a  significant  price 
fi  [nction  for  the  associated  cash  market. 

,  the  Commission  would  consider  a 
I  ictors  in  deciding  whether  to  initiate  a 
1  market's  price  discovery  function, 
V  hether  the  market  holds  itself  out  as 
;  i  price  discovery  function  for  the 
,  :ash  market.  To  facilitate  its  review  of 
I  rice  discovery  function  in  such  cases, 
i(  sion  is  proposing  to  require  that  an 
t  ading  ^cility  operating  in  reliance  on 

"'  notify  the  Commission  when  the 
inces  holding  its  markets  out  as 

ice  discovery  function. 


does  not  perform  a  significant  price 
discovery  fimction. 

if  the  available  information  indicates 
that  a  market  is  serving  a  significant 
price  discovery  fimction  for  the 
imderlying  cash  market,  the 
Commission  would  notify  the  section 
2(h)(3)  market  that  it  appears  to  be 
performing  a  significant  price  discovery 
function  and  provide  the  market  with  an 
opportunity  for  a  hearing  through  the 
submission  of  written  data,  views  and 
arguments.  The  Commission,  after 
consideration  of  all  relevant 
information,  would  issue  an  order 
determining  whether  or  not  the  section 
2(h)(3)  market  serves  a  significant  price 
discovery  function.*^ 

C.  Information  To  Be  Disseminated  by  a 
Price  Discovery  Market 

The  Commission  has  not  previously 
addressed  the  nature  and  scope  of  the 
information  that  should  be  disclosed  by 
a  price  discovery  market  subject  to 
section  2(h)(4)(D),  other  than  by 
incorporating  in  its  rules  the  Act's 
requirement  that  the  exempt 
commercial  market  disseminate 
publicly  "price,  trading  volume  and 
other  trading  data  to  the  extent 
appropriate  with  respect  to  transactions 
executed  in  reliance  on  the  exemption 
as  specified  in  the  order."  See 
Commission  Rule  36.3(c)(2).  In 
determining  the  nature  and  scope  of  the 
information  that  should  be  disclosed 
under  the  proposed  rules,  the 
Commission  has  looked  to  other         * 
provisions  of  tte  Act  that  impose  public 
dissemination  requirements  on  other 
categories  of  regulated  and  uru-egulated 
markets. 

With  respect  to  other  markets, 
sections  5(d)(7)  and  (8)  of  the  Act 
require  designated  contract  markets  to 
make  available  to  the  public:  (i) 
Information  concerning  the  terms  and 
conditions  of  the  contracts  and  the 
mechanisms  for  executing  transactions; 
and  (ii)  daily  information  on  settlement 
prices,  volume,  open  interest,  and 
opening  and  closing  ranges  for  actively 
traded  contracts.  Sections  5a(d)(4)  and 
(5)  require  registered  derivatives 
transaction  execution  facilities  to 
disclose  publicly:  (i)  Information 
concerning  contract  terms  and 
conditions,  trading  conventions, 
mechanisms  and  practices,  financial 
integrity  protections,  and  other 
information  relevant  to  p»ticipation  in 
tradmg  on  the  facility;  and  (ii)  if  the 
Commission  determines  that  the 


con  mences  I 


'^The  proposed  rules  would  also  provide  the 
market  with  an  opportunity  to  request  at  any  time 
that  the  Commission  review  the  continuing 
appropriateness  of  its  determination  in  light  of 
changed  facts  or  circumstances. 
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contracts  perfonn  a  significant  price 
discovery  function  for  transactions  in 
the  cash  market  for  the  commodity 
imderlying  the  contracts,  daily 
information  on  settlement  prices, 
volume,  open  interest,  and  opening  and 
closing  price  ranges  for  contracts  traded 
on  the  facility.  Section  5d(d)  requires 
exempt  boards  of  trade  ("EBOf  s")  to 
disseminate  publicly  on  a  daily  basis 
information  on  trading  volume,  opening 
and  closing  ranges,  open  interest,  and 
other  trading  data  appropriate  to  the 
market  if  the  Commission  determines 
that  the  EBOT  is  a  signiBcant  source  of 
price  discovery  for  transactions  in  the 
cash  market  for  the  commodity 
underlying  the  contracts. 

As  noted,  the  Act  only  stipulates  that 
an  ECM  should  make  available  "price, 
trading  volume  and  other  trading  data  to 
the  extent  appropriate."  However,  as 
also  noted  above,  this  requirement  is 
unclear  as  to  what  precisely  is  intended 
to  be  made  available  to  the  public  by 
ECMs,  especially  with  regard  to  the  term 
"price."  Based  on  the  information  that 
is  required  to  be  made  available  by  a 
comparably  regulated  market,  the  EBOT, 
the  Commission  requests  comment  on 
the  reasonableness  of  requiring  similar 
information,  including  trading  activity 
measiu^s,  price  information,  and  certain 
contextual  information.  The 
Commission  also  requests  comment  on 
what  contextual  information  should  be 
made  available  in  order  to  assure  that 
the  public  can  accurately  interpret  the 
meaning  of  the  trading  activity  and 
price  information. 

Specifically,  the  Commission  is 
requesting  comment  on  a  requirement 
that  the  ECMs  serving  a  price  discovery 
function  publicly  disseminate  the 
following  information  on  a  daily  basis: 

Contextual  information: 

•  Contract  terms  and  conditions  or 
product  descriptions;  and 

•  Trading  conventions,  mechanisms, 
and  practices. 

Trading  activity  information: 

•  Trading  voliune;  and 

•  Open  interest,  if  available.    ' 
Price  information: 

•  Opening  and  closing  prices  or  price 
ranges; 

•  High  and  low  prices; 

•  A  volume-weighted  average  price; 
or 

•  Any  other  price  information 
approved  by  the  Commission.  ^^ 
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The  types  of  contextual,  trading 
activity  and  price  information  that  the 
Commission  proposes  to  require  to  be 
published  potentially  would  be  useful 
to  the  price  basing  process:  i.e.,  this 
information  potentially  would  be  useful 
for  commercial  entities  that  do  not 
participate  directly  in  a  market,  but  use 
the  market's  prices  as  a  basis  for  setting 
prices  for  cash  market  transactions.  The 
reasoning  regarding  the  individual 
elements  of  the  proposed  market 
information  reporting  requirements  is 
discussed  below. 

Contextual  information:  Information 
regarding  the  terms  and  conditions  of 
the  contracts  traded  on  a  §  2(h)(3) 
market  and  the  market's  trading  rules  is 
necessary  to  facilitate  the  public's 
accurate  interpretation  of  the  meaning 
of  data  on  prices  and  trading  activity 
reported  by  markets.  This  information 
collectively  defines  the  items  being 
traded  on  a  market  as  well  as  a 
contract's  pricing  basis  and  therefore  is 
critical  to  those  who  would  gather 
information  for  piuposes  of  risk    . 
management,  price  basing,  or 
speculation  in  the  market.  Ill-defined 
products  and  trading  conventions  will 
not  result  in  prices  with  sufficient 
specificity  to  be  useful  for  such 
purposes. 

Trading  activity:  It  appears 
appropriate  to  require  that  exempt 
commercial  markets  that  serve  a 
significant  price  discovery  function 
disseminate  information  related  to 
activity  in  the  market,  such  as  daily 
trading  volume  data  and  open  interest 
(if  such  information  is  available).  In  this 
regard,  in  futures  and  option  markets, 
trading  activity  most  often  is  measured 
by  volume  of  trading  or  open  interest. 
Volume  of  trading,  which  is  required  by 
statute  to  be  provided  by  exempt 
commercial  markets,  is  the  number  of 
contracts  transacted  in  a  commodity  in 
a  market  over  a  specified  period  of  time, 
generally  defined  as  a  day.  Daily  trading 
volimie  data  provide  an  indication  of 
the  level  of  past  interest  in  trading  in  a 
particular  market.  Markets  with 
consistently  high  trading  voliunes  are 
generally  considered  to  be  more 
liquid  *»  than  those  with  lower  levels  of 


'^The  section  2(h)(3)  market  may  satisfy  the 
dissemination  requirements  by  placing  the 
information  on  its  website,  providing  the 
information  to  a  financial  information  service,  or 
using  a  combination  of  these  media.  Furthermore, 
the  section  2(h)(3)  market  may  disseminate  such 
additional  information  as  it  believes  is  appropriate 
for  price  discovery  purposes.  A  section  2(h)(3) 


market  may  also  publish  all  of  the  information 
specified  in  proposed  rule  36.3(c)(2)(iv)  whether  or 
not  the  Commission  has  made  a  price  discovery 
determination  applicable  to  that  market  under  rule 
36.3(c)(2)(iii).  Such  voluntary  dissemination  by  a 
section  2(h)(3)  market  may,  in  appropriate 
circumstances,  obviate  the  need  for  the  market  to 
notify  the  Commission  and  for  the  Commission  to 
make  a  price  discovery  determination. 

'"Liquidity  is  a  measure  of  a  market's  ability  to 
absorb  large  orders  within  a  short  period  of  time 
without  requiring  a  substantial  change  in  price. 
Liquid  markets  are  often  described  as  "broad"  and/ 
or  "deep,"  whereas  illiquid  markets  re  often 


volume.  Thus,  the  availability  of  such 
information,  which  can  serve  as  a 
measure  of  the  liquidity  of  the  market 
on  which  prices  are  determined,  is 
important  for  the  interpretation  of  the 
reliability  of  the  prices  on  the  market 
and  the  general  availability  of  this 
market  statistic  is  important  for  an 
exempt  commercial  market's  continued 
fimctioning  as  a  price  discovery 
mechanism. 

Open  interest  is  defined  as  the 
number  of  open  contracts  observed  at 
the  close  of  trading  each  day.  Like 
trading  volume,  open  interest  also  is 
often  regarded  as  an  indicator  of  market 
liquidity,  as  higher  levels  of  open 
interest  indicate,  in  part,  traders', 
confidence  that  their  positions  can  be 
readily  liquidated  without  materially 
affecting  the  price  they  receive  for  such 
a  transaction.  Moreover,  as  noted, 
imposing  a  requirement  that  exempt 
commercial  markets  publish  open 
interest  data  if  available,  k'  as  well  as 
data  on  trading  volume,  is  consistent 
with  the  Act's  requirements  for  EBOTs 
that  are  determined  by  the  Commission 
to  be  serving  a  significant  price 
discovery  fimction. 

Price  information:  With  regard  to 
price  information,  both  the  Act  and  the 
logic  of  price  basing  require  access  to 
price  data.  Reliable  price  information  is 
also  critical  for  speculative  trading.  In 
considering  price-reporting 
requirements,  the  Commission  has 
focused  on  the  reporting  of  delayed 
price  information,  rather  than  real-time 
price  data.  In  this  regard,  the 
Commission  notes  that  the  Act  does  not 
appear  to  require  publication  of  real- 
time price  data.  The  Commission  also 
notes  that  many  exchanges  chai^ge  fees 
for  real-time  market  data  (usually  bids, 
offers  and  transaction  prices),  and  that 
such  fees  can  be  an  important  source  of 
exchange  revenues.  The  exchanges  also 
make  certain  market  summary  data 
freely  available  to  the  public  on  a 
delayed  basis  (where  the  delay  can  be  as 
little  as  10  minutes).  This  delayed 
market  information  generally  includes 
opening  and  closing  prices  or  price 
ranges,  daily  high  and  low  prices, 
settlement  prices,  daily  trading  volume 


described  as  "thin."  The  liquidity  of  a  market  is  an 
indication  of  the  quality  or  the  reliability  of  the 
prices  determined  thereon. 

IB  Open  interest  data  generally  would  be  available 
for  markets  such  as  £)esignated  Contract  Markets 
("DCMs"),  which  provide  an  exclusive  forum  for 
offset  of  positions  thereon.  However,  the 
Commission  understands  that,  unlike  positions  on 
a  DCM — where  contracts  entered  into  on  the 
exchange  can  only  be  ofiset  on  that  exchange — 
positions  established  on  an  ECM  can  be  offset  away 
from  the  ECM.  without  the  ECM's  knowledge. 
Therefore,  it  might  be  impossible  for  an  ECM  to 
maintain  accurate  often  interest  data. 
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and  open  interest.  The  Commission 
interprets  the  Act  as  allowing  exempt 
commercial  markets  to  reap  gains  from 
the  sale  of  real-time  market  data,  but 
also  to  require  these  markets  to  publish 
the  required  market  summary 
information  noted  above  without  charge 
to  the  marketplace  on  a  delayed  basis. 

In"View^of  tne  different  tjrpes  of 
exempt  markets,  the  Commission 
proposes  to  provide  flexibility  in  regard 
to  the  specific  price  information  to  be 
published  by  section  2(h)(3)  markets. 
Specifically,  the  Commission  proposes 
to  require  that  markets  publish  opening 
and  closing  prices  or  price  ranges,  daily 
high  and  low  prices,  or  volume 
wetted  average  prices  over  a  period  of 
time  that  is  representative  of  trading  on 
the  market.  In  addition,  on  a  case-by- 
case  basis,  the  Commission  proposes  to 
permit,markets  to  publish  other  price 
information,  in  lieu  of  the  price 
measures  enumerated  above,  subject  to 
the  Commission's  approval. 

As  noted  above,  tne  Act  requires  that 
opening  and  closing  price  ranges  be 
provided  by  the  Act's  other  categqry  of 
exempt  market — EBOTs.  However, 
because  not  all  exempt  markets  will 
have  such  information  available,  as  a 
consequence  of  the  way  trading  is 
conducted,  the  Commission 
reconunends  that  two  alternative  price 
measures,  the  day's  high  and  low,  or  the 
day's  volume  weighted  average  price,  be 
provided.  Established  exchanges 
commonly  publish  high  and  low  prices 
for  each  trading  session.  In  addition, 
high  and  low  prices  provide  useful 
information  regarding  the  range  of  daily 
trading  activity.  Volume  weighted 
average  prices  provide  a  good  estimate 
of  the  price  applicable  to  most 
transactions  executed  on  a  market 
during  daily  trading  sessions  and, 
accordingly,  may  provide  a  better" 
indication  of  the  representative  prices 
observed  in  a  market  on  a  given  day 
than  the  other  measures  noted  above. 
Finally,  as  noted,  the  Commission  is 
proposing  to  give  markets  the  flexibility 
of  publishing  alternative  price 
measures,  subject  to  Commission 
approval,  if  such  measures  would 
provide  the  public  with  an  adequate 
indication  of  the  market's  daily  price 
levels. 

IV.  Cost  Benefit  Analysis 

Section  15  of  the  Act,  as  amended  by 
section  119  of  the  CFMA,  requires  the 
Commission  to  cofisider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  or  order  imder  the  Act. 
By  its  terms,  section  15(a)  does  not 
require  the  Commission  to  quantify  the 
costs  and  benefits  of  its  action  or  to 
determine  whether  the  benefits  of  the 
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action  o  itweigh  its  costs.  Rather, 
section  :  5(a}  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefitsr  of  the  subject  rule  or  order. 

Sectiop  1 5(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  rule 
or  ordenshall  be  evaluated  in  light  of 
five  broad  areas  of  market  and  public 
concernj  (1)  Protection  of  market 
particip^ts  and  the  public;  (2) 
efficiency,  competitiveness,  and 
financia  integrity  of  futures  markets;  (3) 
price  di!  covery:  (4)  sound  risk 
manage!  lent  practices;  and  (5)  other 
public  ii  iterest  considerations.  The 
Commis  sion  may,  in  its  discretion,  give 
greater  v  'eight  to  any  one  of  the  five 
enumera  ted  areas  of  concern  and  may, 
in  its  di^retion,  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  or  a  rder  is  necessary  or  appropriate 
to  prote(  t  the  public  interest  or  to 
effectual  3  any  of  the  provisions  or  to 
accompl  sh  any  of  the  purposes  of  the 
Act. 

The  pi  oposed  price  dissemination 
rules  are  intended  to  facilitate  the 
continue  d  performance  of  an  exempt 
market's  price  discovery  function.  As 
discusse  1  above,  this  function  involves 
social  be  nefits  that  extend  beyond  the 
market  apd  its  users.  Moreover,  the 
informat  ion  that  the  proposed  rules 
require  «  xempt  markets  to  disseminate 
is  virtua  ly  certain  to  either  exist  already 
or  be  a  b  ^product  of  the  operation  of  the 
market,  ^specially  one  performing  a 
significaht  price  discovery  function. 
Finally,  he  Commission  is  proposing  to 
accept  VM  sbsite  posting  of  the  required 
informat  on  in  satisfaction  of  the  rule,  as 
it  curren  ly  does  for  designated  contract 
markets  md  registered  derivatives 
transacti  )n  execution  facilities.  Because 
the  exen  pt  markets  subject  to  the 
propose!  rule  are  by  definition 
electron!  c  markets,  all  of  which 
maintain  internet  websites, 
dissemii  ation  costs  should  not  be 
significa  it. 

In  forn  mlating-the  proposed  price 
dissemii  ation  rules,  the  Commission 
also  has  aken  into  consideration  that 
organize  i  markets  must  produce  prices 
before  th  sy  can  disseminate  them.  The 
Commis!  ion  acknowledges  that  price 
discover  ^  i.e.,  the  production  of  prices, 
is  a  costl  f  activity  requiring 
consider  ible  investment  by  an 
organizefl  market.  Restrictions  on  the 
dissemination  of  prices  discovered  on 
an  organ  zed  exchange  can  be  viewed  as 
a  legitim  ite  means  of  protecting  the 
exchange's  investment  in  the 
producti  )n  of  accurate  prices.  The 
Commis!  ion  acknowledges  the  concerns 
raised  in  certain  academic  studies 
showing  that  some  forms  of  mandated 
price  dis  semination  rules  can  produce 


unintended  consequences  such  as:  (1) 
Less  accurate  prices;  (2)  higher  trading 
costs;  (3)  wealth  transfers  from  those 
who  produce  prices  to  those  who 
consume  the  information  contained  in 
prices  discovered  elsewhere;  and  (4) 
wealth  transfers  fitim  some  classes  of     j 
market  participants  to  others. 20  These 
studies  apply  to  rules  concerning  the 
dissemination  of  highly  valuable  real- 
time prices.  Since  the  proposed  rule 
applies  only  to  the  dissemination  of  less 
valuable  delayed  prices,  the  possibilities 
of  this  rule  producing  significant 
unintended  consequences  appear  to  be 
low. 

The  Commission  also  has  considered 
the  costs  and  benefits  of  the  proposed 
amendments  to  regulation  36.3(b)(1), 
regarding  information  access*,  in  light  of 
the  above-noted  specific  areas  of 
concern  identified  in  section  15.  The 
Commission  intends  that  the  amended 
rules  would  impose  the  minimum 
requirements  necessary  to  enable  it  to 
perform  its  oversight  functions  and  to 
carry  out  its  mandate  to  protect  the 
public  interest  in  markets  that  are  ftee 
of  fraud,  abuse  and  manipulation. 

After  considering  these  factors,  the 
Commission  has  determined  to  propose 
the  rules  and  rule  amendments  set  forth 
below. 

The  Commission  specifically  invites 
public  comment  on  its  application  of 
tlie  criteria  contained  in  the  Act  for 
consideration.  Commenters  are  also 
invited  to  submit  any  quantifiable  data 
that  they  may  have  concerning  the  costs 
and  benefits  of  the  proposed  rules  with 
their  comment  letter. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  federal 
agencies,  in  promulgating  rules,  to 
consider  the  impact  of  those  rules  on 
small  entities.  TTie  rules  proposed 
herein  would  affect  exempt  commercial 
markets.  The  Commission  has 
previously  determined  that  exempt 
commercial  markets  are  not  small 
entities  for  purposes  of  the  RFA.21 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies 
pursuant  to  5  U.S.C.  605(b)  that  the 
proposed  rules  will  not  have  a 


■">See].  Harold  Mulherin,  Jeffry  Netter,  and  James 
A.  Overdahl.  Prices  are  Property:  the  Organization 
of  Financial  Exchanges  from  a  Transaction  Cost 
Perspective.  Journal  of  Law  and  Economics  34 
(October  1991)  591-644;  and  J.  Harold  Mulherin, 
Market  Transparency:  Pros.  Cons,  and  Property 
Rights.  Journal  of  Applied  Corporate  Finance 
Volume  5  Number  4  (Winter  1993)  94-97. 

2'  66  FR  42256,  42268  (Aug.  10,  2001). 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  which  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA,  does 
not  apply  to  this  rule.  The  proposed 
rules  do  not  appear  to  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Memagement  and  Budget. 

List  of  Subjects  in  17  CFR  Part  36 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

«ln  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  in  the 
Commodity  Exchange  Act  and,  in 
particular,  sections  2{h)(3)-(5)  of  the 
Act,  the  Commission  hereby  proposes  to 
amend  Chapter  I  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  36— EXEMPT  MARKETS 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2, 6,  6c,  and  8a. 

2.  Section  36.3  is  proposed  to  be 
amended  by  revising  paragraphs  {b)(l)(i) 
and  (ii),  by  adding  new  paragraphs 
(b)(l)(iii)  and  (iv),  by  redesignating 
paragraphs  (b)(2)  and  (b)(3)  as 
paragraphs  (b)(3)  and  (b)(4),  by  adding 

a  new  paragraph  {b)(2),  by  adding  a 
heading  to  paragraph  {c)(l),  by  revising 
paragraph  (c)(2),  and  by  adding  a 
heading  to  paragraph  (c)(3)  to  read  as 
follows: 

§  36.3    Exempt  commercial  markets. 

***** 

(b)  *  *  * 

(1)*  *  * 

(i)  Provide  the  Commission  with 
access  to  the  facility's  trading  protocols, 
either  electronically  or  in  hard  copy 
form; 

(ii)  Identify  to  the  Commission  those 
transactions  conducted  on  the  facility 
with  respect  to  which  it  intends  to  rely 
on  the  exemption  in  section  2(h)(3)  of 
'  the  Act  and,  with  respect  to  such 
transactions,  either: 

(A)  Submit  to  the  Commission,  in  a 
form  and  manner  acceptable^o  the 
Commission,  a  report  for  each  business 
day,  showing  for  each  transaction 
executed  on  the  facility  in  reliance  on 
the  exemption  set  forth  in  section 
2(h)(3)  of  the  Act  the  following 
information:  The  commodity,  the 
location,  the  maturity  date,  whether  it  is 
a  financially  settled  or  physically 


delivered  instrument,  the  date  of 
execution,  the  time  of  execution,  the 
price,  the  quantity,  and  such  other 
information  as  the  Commission  may 
determine,  and  for  an  option  instnunent  ■ 
the  type  of  option  (call  or  put)  and  the 
strike  price.  Each  such  report  shall  be 
electronically  transmitted  weekly, 
within  such  time  period  as  is  acceptable 
to  the  Commission  after  the  end  of  the 
week  to  which  the  data  applies;  or 

(B)  Provide  the  Commission,  in  a  form 
and  manner  acceptable  to  the 
Commission,  with  electronic  access  to 
those  transactions  conducted  on  the 
facility  in  reliance  on  the  exemption  in 
section  2(h)(3)  of  the  Act.  which  access 
would  allow  the  Commission  to  compile 
the  information  described  in  paragraph 
(b)(l)(ii)(A)  of  this  section  and  create  a 
permanent  record  thereof; 

(iii)  Maintain  a  record  of  allegations 
or  complaints  received  by  the  trading 
facility  concerning  instances  of 
suspected  fraud  or  manipulation  in 
trading  activity  conducted  in  reliance 
on  the  exemption  set  forth  in  section 
2(h)(3)  of  the  Act.  The  record  shall 
contain  the  name  of  the  complainant,  if 
provided,  the  date  of  the  complaint,  the 
market  instnunent,  the  substance  of  the 
allegations,  and  the  name  of  the  person 
at  the  trading  facility  who  received  the 
complaint;  and 

(iv)  Provide  to  the  Commission,  either 
electronically  or  in  hard  copy  form,  a 
copy  of  the  record  of  each  substantive 
complaint  received  pursuant  to 
paragraph  (b)(l){iii)  of  this  section  no 
later  than  three  business  days  after  the 
complaint  is  received. 

(2)  The  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  to  detennine  the  form  and 
manner  of  submitting  reports,  the  time 
within  which  such  reports  shall  be  filed, 
and  the  form  and  manner  of  providing 
electronic  access,  under  paragraph  (b)(1) 
of  this  section,  to  the  Director  of  the 
Division  of  Market  Oversight  and  such 
members  of  the  Commission's  staff  as 
the  Director  may  designate.  The  Director 
may  submit  to  the  Commission  for  its 
consideration  emy  matter  that  has  been 
delegated  by  this  paragraph.  Nothing  in 
this  paragraph  prohibits  the 
Commission.^  at  its  election,  from 
exercising  the  authority  delegatedln 
this  paragraph. 
***** 

(c)  *  *  * 

(1)  Prohibited  representation.  *  *   * 

(2)  Market  data  dissemination,  (i) 
Criteria  for  price  discovery 
determination.  An  electronic  trading 
facility  operating  in  reliance  on  the 
exemption  in  section  2(h)(3)  of  the  Act 
performs  a  significant  price  discovery 


function  for  transactions  in  the  cash 
market  for  a  commodity  underlying  any 
agreement,  contract,  or  transaction 
executed  or  traded  on  the  electronic 
trading  facilit>'  when: 

(A)  Cash  market  bids,  offers  or 
transactions  are  directly  based  on,  or 
quoted  at  a  differential  to.  the  prices 
generated  on  the  market  on  a  more  than 
occasional  basis;  or 

(B)  The  market's  prices  are  routinely 
disseminated  in  a  widely  distributed 
industry  publication  and  are  consulted 
by  the  industry  on  a  more  than 
occasional  basis  for  pricing  cash  market 
transactions. 

(ii)  Notification.  An  electronic  trading 
facility  operating  in  reliance  on  section 
2(h)(3)  of  the  Act  shall  notify  the 
Commission  when  it  has  reason  to 
believe  that: 

(A)  Cash  market  bids,  offers  or 
transactions  are  directly  based  on,  or 
quoted  at  a  differential  to.  the  prices 
generated  on  the  market  on  a  more  than 
occasional  basis; 

(B)  The  market's  prices  are  routinely 
disseminated  in  a  widely  distributed 
industry  publication;  or 

(C)  The  market  holds  itself  out  to  the 
public  as  performing  a  price  discovery 
function  for  the  cash  market  for  the 
commodity. 

(iii)  Price  discovery  determination. 
Following  receipt  of  a  notice  imder 
paragraph  (c)(2)(ii)  of  this  section,  or  on 
its  own  initiative,  the  Commission  may 
notify  an  electronic  trading  facility 
operating  in  reliance  on  section  2(h)(3) 
of  the  Act  that  the  trading  facility 
appears  to  meet  the  criteria  for 
performing  a  significant  price  discovery 
function  imder  paragraph  (c)(2)(i)(A)  or 
(B)  of  this  section.  Before  making  a  final 
price  discovery  determination  imder 
this  paragraph,  the  Commission  shall 
provide  the  electronic  trading  facility 
with  an  opportunity  for  a  hearing 
through  the  submission  of  written  data, 
views  and  argvmients.  Any  such  written 
data,  views  and  arguments  shall  be  filed 
with  the  Secretary  of  the  Commission  in 
the  form  and  manner  and  within  the 
time  specified  by  the  Commission.  After 
consideration  of  all  relevant  matters,  the 
Commission  shall  issue  an  order 
containing  its  determination  whether 
the  electronic  trading  facility  performs  a 
significant  price  discovery  function 
under  the  criteria  of  paragraph 
(c)(2)(i)(A)  or  (B)  of  this  section. 

(iv)  Price  dissemination.  An 
electronic  trading  facility  that  the 
Conmiission  has  determined  performs  a 
significant  price  discovery  function 
under  paragraph  (c)(2)(iii)  of  this 
paragraph  shall  disseminate  publicly 
and  on  a  daily  basis  all  of  the  following 
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infonnation  with  respect  to  transactions 
executed  in  reliance  on  the  exemption: 

(A)  Contract  terms  and  conditions,  or 
a  product  description,  and  trading 
conventions,  mechanisms  and  practices; 

(B)  Trading  volume  by  commodity 
and.  if  available,  open  interest;  and 

(C)  The  openiiig  and  closing  prices  or' 
price  ranges,  the  daily  high  and  low 
prices,  a  volume-weighted  average  price 
that  is  representative  of  trading  on  the 
market,  or  such  other  daily  price 
information  as  proposed  by  the  facility 
and  approved  by  the  Commission. 

(v)  Modification  of  price  discovery 
determination.  A  trading  facility  that  the 
Commission  has  determined  performs  a 
significant  price  discovery  function 
under  paragraph  (c)(2)(iii)  of  this  section 
may  petition  the  Commission  at  any 
time  to  modify  or  vacate  that 
determination.  The  petition  shall 
contain  mi  appropriate  justification  for 
the  request.  The  Commission,  after 
notice  and  opportunity  for  a  hearing 
through  the  submission  of  written  data, 
views  and  arguments,  shall  grant,  grant 
subject  to  conditions,  or  deny  such 
request. 

(3)  Required  representation.  *  *  * 

Issued  in  Washington,  DC,  on  November 
20.  2Q03,  by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[ER  Doc.  03-29437  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

RMd  and  Drug  Administration 

21  CFR  Part  101 

[Doeiwt  No.  2003N-04961 

RIN  0910-AF09  ^ 

Food  LalMling:  Health  Claims;  Dietary 
.Guidance 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUyMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
advance  notice  of  proposed  rulemaking 
(ANPRM)  to  request  comments  on 
alternatives  for  regulating  qualified 
health  claims  in  the  labeling  of 
conventional  human  foods  and  dietary 
supplements.  FDA  also  is  soliciting 
comments  on  various  other  issues 
related  to  health  claims  and  on  the 
appropriateness  and  nature  of  dietary 
guidance  statements  on  conventional 
food  and  dietary  supplement  labels. 
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s  on  the  regulatory  alternatives 
I  idditional  topics  will  inform 
n  lemaking  to  establish 
latiqns  for  qualified  health  claims, 
any  policy  initiative(s)  that 
undertake  to  provide 
informa^on  to  consumers  to  help  them 
food  choices. 
Submit  written  or  electronic 
by  January  26,  2004. 
Submit  written  comments 
Dijirision  of  Dockets  Management 
Food  and  Drug 
Adminisbation,  5630  Fishers  Lane,  rm. 
Ro|:kville,  MD  20852.  Submit 
comments  to  http:// 
gov/dockets/ecomments. 
FURlllER  INf=ORMATION  CONTACT: 
Uaynor,  Office  of  Nutritional 
Labeling  and  Dietary 
Supplenlents  (HFS-800),  Food  and  Drug 
Adminis  ration,  5100  Paint  Branch 
Pkwv..  C  Dllege  Park,  MD  20740,  301- 
436-1451 ). 
SUPPLEMI INTARY  INFORMATION: 

I.  Backgi  ound 

The  Ni  itrition  Labeling  and  Education 
Act  of  IS  90  (NLEA)  (Public  Uw  101- 
535)'  dirjcted  FDA  to  issue  regulations 
authoriz:  ng  health  claims  (i.e.,  labeling 
claims  tt  at  characterize  the  relationship 
of  a  subs  ance  to  a  disease  or  health- 
related  ci  )ndition)  only  if  the  agency 
determin  bs,  based  upoirthe  totality  of 
publicly  available  scientific  evidence 
(includir  g  evidence  from  well  designed 
studies  c  inducted  in  a  manner  which  is 
consistei  t  with  generally  recognized 
scientific  procedures  and  principles), 
that  then  i  is  significant  scientific 
agreemei  t  (SSA),  among  experts 
qualified  by  scientific  training  and 
experieni  :e  to  evaluate  such  claims,  that 
the  claim  is  supported  by  such  evidence 
(21  U.S.C  .  343(r)(3)(B){i)).  Congress 
delegatec  to  FDA  the  authority  to 
establish  the  procedure  and  standard  for 
health  cl  dms  for  dietary  supplements 
(21  U.S.C  .  343(r)(5)(D)).  In  accordance 
with  the  NJLEA,  FDA  issued  regulations 
establish  ng  general  requirements  for 
health  cli  lims  in  labeling  for 
conventiimal  foods  (58  FR  2478,  January 
6,  1993).  By  regulation  (59  FR  395, 
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authorized  health  claims  in  food 
unending  the  Federal  Food,  Drug,  and 
■  (the  act)  to  add  section  403(r)  to  the 
343(r)).  This  section  speciries,  in  part, 
misbranded  if  it  bears  a  claim  that 
by  implication  characterizes  the 
of  a  nutrient  to  a  disease  or  health- 
it  ition  unless  the  claim  is  made  in 
tvith  section  403(r)(3)  (for  conventional 
4ap(r)(5)(D)  (for  dietary  supplements), 
regulations  establishing  general 
for  health  claims  in  dietary 
labeling  (59  FR  395)  under  the  NLEA 
Supplement  Act  of  1992  (Public 


January  4, 1994),  and  under 
Congressional  authority 2,  FDA  adopted 
the  same  general  requirements, 
including  the  procedure  and  standard, 
for  health  claims  in  dietary  supplement 
labeling  that^Congress  had  prescribed  in 
the  NLEA  for  health  claims  in  the 
labeling  of  conventional  foods.  (See  21 
U.S.C.  343(r){3)  and  (r)(4).) 

The  procedure  requires  the  evidence 
supporting  a  health  claim  to  be 
presented  to  FDA  for  review  before  the 
claim  may  appear  in  labeling 
(§  101.14(d)  and  (e)  and  101.70)  (21  CFR 
101.14(d)  and.(e),  101.70)).  The  standard 
requires  a  finding  of  "significant 
scientific  agreement"  (SSA)  before  FDA 
may  authorize  a  healtK  claim  by 
regulation  (§  101.14(c)).  FDA's  current 
regulations,  which  mirror  the  statutory 
language  in  21  U.S.C.  343(r)(3)(B)(i), 
provide  that  this  standard  is  met  only  if 
JTDA  determines  that  there  is  SSA, 
among  experts  qualified  by-scientific 
training  and  experience  to  evaluate  such 
claims,  that  the  claim  is  supported  by 
the  totality  of  publicly  available 
scientific  evidence,  including  evidence 
from  well-designed  studies  conducted 
in  a  marmer  that  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles  (§§  101.14(c) 
and  101.70(f)). 

Among  its  provisions  regulating 
claims,  the  NLEA  required  FDA  to 
determine  whether  claims  respecting  10 
specific  substance/disease  relationships 
met  the  requirements  for  a  health  claim 
(NLEA  section  3(b)(l)(A)(vi)  and  (x). 
Pub.  L.  101-535).  FDA  conducted  these 
statutorily  required  analyses.  Not  all 
relationships  that  Congress  required  the 
agency  to  consider  were  foimd  to  meet 
the  standard  of  SSA,  and.  so,  not  all 
were  authorized  by  FDA.  Some  of  the 
substance/disease  relationships  that 
were  found  to  lack  SSA  became  the 
subject  of  a  lawsuit,  Pearson  v.  Shalala 
{Pearson),  brought  by  dietary 
supplement  marketers  and  health 
advocacy  organizations. 

In  Pearson,  the  plaintiffs  challenged 
FDA's  general  health  claims  regulations 
for  dietary  supplements  and  FDA's 
decision  not  to  authorize  heahh  claims 
for  four  specific  substance/disease 
relationships.  Although  the  U.S.  District 
Court  for  the  District  of  Columbia 
initially  ruled  in  favor  of  FDA  (14  F. 
Supp.  2d  10  (D.D.C.  1998)),  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
reversed  the  lower  court's  decision 
[Pearson  v.  Shalala,  164  F.3d  650  (D.C. 
Cir.  1999)).3  The  appeals  court  held 


iDie  ary 


-5: 1) 


^  The  appellate  court  decided  the  case  on  January 
15, 1999.  On  March  1, 1999,  the  Government  filed 
a  petition  for  rehearing  en  banc.  The  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  denied  the  petition  for 
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that,  on  the  administrative  record 
compiled  in  the  challenged 
rulemakings,  the  first  amendment  does 
not  permit  FDA  to  reject  health  claims 
that  the  agency  determines  to  be 
potentially  misleading  unless  the 
agency  also  reasonably  concludes  that  a 
disclaimer  would  not  eliminate  the 
potential  deception. 

The  Appeals  Court  further  stated  that 
it  did  not  "rule  out  the  possibility  that 
where  evidence,  in  support  of  a  claim  is 
outweighed  by  evidence  against  the 
claim,  the  FDA  could  deem  it  incurable 
by  a  disclaimer  and  ban  it  outright." 
(164  F.  3d  at  659.)  Also,  the  court  saw 
"no  problem  with  the  FDA  imposing  an 
outright  ban  on  a  claim  where  evidence 
in  support  of  the  claim  is  qualitatively 
weaker  than  the  evidence  against  the 
claim."  Id.  at  659  n.lO.  This  language 
was  the  genesis  of  the  "weight  of  the 
evidence"  criterion  discussed  in  this 
ANPRM. 

In  the  Federal  Register  of  October  6, 
2000  (65  FR  59855),  following  the 
Appeals  Court  ruling  in  Pearson,  FDA 
published  a  notice  announcing  its 
intention  to  exercise  its  enforcement 
discretion  with  regard  to  certain 
categories  of  dietary  supplement  health 
claims  that  may  not  meet  the  SSA 
standard  currently  endorsed  in 
§  101.14(c).'*  The  October  6.  2000,  notice 
identified  circumstances  in  which  the 
agency  intended  to  consider  exercising 
enforcement  discretion  for  a  qualified 
health  claim  in  dietary  supplement 
labeling.  Included  in  the  agency's 
consideration  was  whether  the  scientific 
evidence  in  support  of  a  given  health 
claim  outweighed  the  scientific 
evidence  against  it.  In  the  Federal 
Register  of  December  20,  2002  (67  FR 
78002),  FDA  published  a  notice  of 
availability  announcing  that  the  agency 
was  identifying  qualified  health  claim 
enforcement  discretion  factors  in  the 
form  of  guidance  and  expanding  its 
considecation  of  enforcement  discretion 


rehearing  on  April  2. 1999  (172  F.3d  72  (D.C.  Cir. 
1999)). 

■•  In  the  Federal  Register  of  December  1,  1999  (64 
FR  67289).  FDA  published  a  notice  to  inform  the 
public  of  the  steps  FDA  planned  to  follow  to  carry 
out  the-Pearson  decision.  In  the  Federal  Register  of 
December  22,  1999  (64  FR  71794).  FDA  published 
a  notice  of  availability  of  guidance  clari^Tng  the 
SSA  standard  in  light  of  Pearson.  The  Octoter  2000 
notice  announced  FDA's  revisions  to  the  1999 
implementation  strategy. 

•''  FDA  decided  to  apply  the  enforcement 
discretion  factors  to  conventional  foods  to  promote 
consistency  in  health  messages,  to  enable 
consumers  to  learn  about  important  health 
information  even  if  it  may  not  necessarily  meet  the 
current  SSA  standard,  and  to  avoid  further 
litigation  over  the  constitutionality  of  the  health 
claims  provisions  of  the  NLEA  applicable  to 
conventional  food  labeling  to  the  extent  that  these 
provisions  do  not  permit  qualified  claims  (68  FR 
41387  at  41389). 


to  include  health  claims  in  the  labeling 
of  conventional  foods  as  well  as  dietary 
supplements.^ 

Six  days  after  publication  of  the 
December  20,  2002,  notice  and  the 
guidance,  the  U.S.  District  Court  for  the 
District  of  Columbia  issued  its  decision 
in  Whitakerv.  Thompson,  248  F.  Supp. 
2d  1  (D.D.C.  2002)  {Whitaker).  In 
Whitaker,  the  district  court,  interpreting 
Pearson,  found  that  "credible 
evidence,"  rather  than  "weight  of  the 
evidence,"  is  the  appropriate  standard 
for  FDA  to  apply  in  evaluating  qualified 
health  claims.  Whitaker,  248  F.Supp.  2d 
at  10.  In  light  of  Whitaker,  FDA  believes 
that  the  weight  of  the  evidence  standard 
in  the  October  6.  2000.  Federal  Register 
notice  and  the  December  20,  2002, 
guidance  must  be  tempered  by  the  test 
of  credible  evidence  (68  FR  41387  at 
41388-41389). 

Also  in  December  2002,  FDA 
announced  a  major  new  initiative,  the 
Consumer  Health  Information  for  Better 
Nutrition  Initiative,  to  make  available 
more  and  better  information  about 
conventional  foods  and  dietary 
supplements  to  help  consimiers 
improve  their  health  and  decrease  the 
risk  of  contracting  diseases  by  making 
sound  dietary  decisions.  Under  this 
initiative,  the  agency  established  the 
Task  Force  on  Consumer  Health 
Information  for  Better  Nutrition  (the 
Task  Force).  The  Task  Force  was 
charged  with,  among  other  things, 
reporting  on  how  the  agency  can 
improve  consumer  understanding  of  the 
health  consequences  of  dietary  choices 
and  increase  competition  by  product 
developers  in  support  of  healthier  diets. 
This  charge  includes  how  the  agency 
should  evaluate  scientific  evidence  for 
queilified  health  claims,  as  well  as 
developing  a  freimework  for  regulations 
that  will  give  these  principles  the  force 
and  effect  of  law. 

FDA  aimounced  the  availability  of  the 
Task  Force  report  (Ref.  1),  in  a  notice 
published  in  the  Federal  Register  of 
July  11,  2003  (68  FR  41387).  The  notice 
also  announced  the  availability  of  two 
guidances  entitled  "Guidance  for 
Industry  and  FDA:  Interim  Evidence- 
Based  Ranking  System  for  Scientific 
Data"  (Ref.  2)  and  "Guidance  for 
Industry  and  FDA:  Interim  Procedures 
for  Qualified  Health  Claims  in  the 
Labeling  of  Conventional  Human  Food 
and  Human  Dietary  Supplements"  (Ref. 
3)  that  further  updated  the  agency's 
approach  on  how  it  intends  to 
implement  the  Pearson  decision. 
Further,  the  notice  stated  that  FDA 
intended  to  publish  an  ANPRM  to 
solicit  comments  on  the  regulatory 
approaches  and  topics  addressed  in  the 


Task  Force  report.  This  ANPRM  is  that 
document. 

As  of  September  1,  2003,  the  agency 
has  implemented  the  evidence-based 
ranking  system  and  the  procedures  for 
qualified  health  claims'*  on  an  interim 
basis.  However,  FDA  recognizes  the 
need  for  transparent,  long-term 
procedures  that  have  the  force  and  effect 
of  law.'^  Such  procedures  would  benefit 
both  the  industry  and  the  consumer, 
provided  they  result  in  well-reasoned, 
science-based  decisions  that  facilitate 
the  communication  of  truthful  and  non- 
misleading  information  to  the 
consumer.  To  this  end,  the  agency  is 
issuing  this  ANPRM  to  solicit  comment 
on  various  approaches  the  agency  might 
adopt  to  regulate  qualified  health  claims 
in  the  labeling  of  conventional,  foods 
and  dietary  supplements." 

Although  the  Task  Force  focused 
primarily  on  the  issue  of  qualified 
health  claims,  its  discussions  were 
enriched  by  considerations  related  to 
promoting  partnerships  with  sister 
public  health  agencies  and  others,  with 
the  goal  of  increasing  the  quantity  and 
improving  the  impact  of  health 
messages'*  on  conventional  himian  foods 


•*FDA  is  using  the  term  "qualified  health  claim" 
to  refer  to  health  claims  that  do  not  meet  the  current 
SSA  standard.  This  is  in  contrast  to  FDA's  use  of 
the  term  "unqualified  health  claim"  to  refer  to 
health  claims  that  meet  the  current  SSA  standard 
and  are  or  could  be  authorized  under  the  NLEA  and 
regulations  issued  under  the  act.  including  21  CFR 
101.70. 

'  Since  the  October  2000  FederaS  Register  notice 
and  under  the  December  2002  guidance,  when  FDA 
decides  to  exercise  its  enforcement  discretion  with 
respect  to  a  qualified  health  claim,  it  so  notifies  the 
petitioner  by  letter.  This  process  was  developed  as 
a  short-term  response  to  the  court  decisions 
described  above  and  does  not  provide  fer  public 
participation. 

"  In  accordance  vrith  the  recommendation  of  the 
Task  Force,  FDA  is  also  conducting  consumer 
research  to  determine  whether  potentially 
misleading  health  claims  can  be  cured  by 
disclaimers  in  at  least  some  cases.  The  agency  does 
not  have  such  data  for  conventional  foods  or  dietary 
supplements.  Within  the  next  year,  the  agency  will 
be  completing  research  in  this  area.  FDA^s 
rulemaking  Mill  be  informed  by  the  results  of  this 
research,  as  well  as  the  agency's  evaluation  and. 
consideration  of  the  regulatory  alternatives  and 
public  comment. 

*'in  the  Federal  Register  of  November  27, 1991 
(56  FR  60537  at  60538).  FDA  stated  that  for 
consistency  with  the  NLEA,  the  agency  was  using 
the  term  "health  claim"  in  place  of  "health 
message."  which  was  used  in  pre-NLEA  Federal 
Register  documents  (i.e.,  proposed  rule  of  August 
4.  1987  (52  FR  28843);  ANPRM  of  August  8,  1989 
(54  FR  32610);  and  re-proposed  rule  of  February  13. 
1990  (55  FR  5176))  that  discussed  disease-related 
information  on  food  labeling.  Thus,  the  use  of  the 
term  "health  message"  in  those  previous  documents 
was  roughly  equivalent  to  the  use  of  the  term 
"health  claim"  in  post-NLEA  Federal  Register 
documents.  In  recent  documents  (e.g..  the  December 
2002  guidance,  the  Task  Force  report),  including 
this  ANPRM.  however,  FDA  is  using  the  term 
"health  message"in  a  broader  context  than  solely  to 
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and  human  dietary  supplements. '°  In 
light  of  the  need  for  improved  health 
messages  and  science-based  competition 
among  food  (including  dietary 
supplement)  producers  to  promote 
better  health,  and  given  the  broader 
goals  of  the  Consumer  Health 
Information  for  Better  Nutrition 
Initiative,  FDA  believes  that  it  would  be 
prudent  to  expand  the  scope  of  this 
ANPRM  to  request  comments  on  the 
appropriateness  and  nature  of  dietary 
guidance  statements  on  food  labels. 

n.  Health  Qaixas 

A.  Regulatory  Alternatives  for  Qualified 
Health  Claims 

FDA  is  considering  three  alternatives 
(i.e.,  options)  identified  in  the  Task 
Force  report  (Ref.  4)  for  regulating 
health  claims  that  do  not  meet  the  SSA 
standard  of  evidence  (i.e.,  qualified 
health  claims)  required  in  21  U.S.C. 
343(r)(3)(BMi)  and  §  101.14(c)  to 
evaluate  the  scientific  validity  of  health 
claims.  The  options  identified  by  the 
Task  Force  are:  Option  1 — incorporate 
the  interim  procedures  and  evidence- 
based  ranking  system  into  a  regulation 
under  notice-and-comment  rulemaking; 
option  2 — reinterpret  the  SSA  standard 
to  apply  to  the  acciuracy  of  the 
characterization  of  the  evidence 
supporting  the  claim,  instead  of  the 
underlying  substance-disease 
relationship,  and  subject  qualified 
health  claims  to  notice-and-comment 
rulemaking;  and  option  3 — treat 
qualified  health  claims  as  wholly 
outside^the  NLEA  and  regulate  them 
solely  on  a  postmarket  basis,  if  they  are 
false  or  misleading.  FDA  is  seeking 
comment  on  each  of  the  options 
described,  including  comments  about 
the  strengths  and  weaknesses  of  each 
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referto  health  claims.  That  is,  FDA  considers  that 
the  tenn  "health  message"  includes  the  various 
fonns  of  dietary  statements  (e.g.,  a  health  claim,  a 
dietary  guidance  statement). 

'°  Health  messages  on  product  labels  can  he 
divided  into  several  categories,  including  health 
claims,  dietary  guidance  statements,  and  "structure/ 
function"  claims.  A  structure/function  claim 
describes  the  effect  of  a  substance  or  product  on  the 
structure  or  function  of  the  human  body  (see  2t 
U.S.C.  321(g)(1)(C)  and  343(r)6)).  An  example  of  a 
structure/function  claim  is:  Calcium  helps  build 
strong  bones.  Structure/function  claims  do  not  refer 
to  a  disease,  and  in  this  way  often  resemble  one 
type  of  dietary  guidance  statement  as  described  in 
section  m.A  of  this  document.  Structure/function 
claims  may  appear  on  conventional  foods  as  well 
as  dietary  supplements.  Such  claims  are  not  pre- 
reviewed  by  FDA,  but  must  be  truthful  and  not 
misleading  as  required  under  sections  201  (n)  and 
403(aMl)  of  the  act  (21  U.S.C.  321(n).  and  343(a)(1)). 
Additional  requirements  apply  when  a  structure/ 
function  claim  is  used  in  the  labeling  of  a  dietary 
supplement.  For  example,  firms  must  notify  FDA  of 
a  structure/function  claim  within  30  days  after  first 
marketing  the  product  with  the  statement,  and  a 
disclaimer  must  accompany  the  statement  (see  21 
U.S.C.  343(r)(6)  and  21  CFR  101.93). 


option  fi  om  the  perspective  of  public 
health,  oolicy,  law,  and  practicality;  and 
which  ia  the  best  option  and  why.  The 
agency  also  is  requesting  comments  that 
suggest  additional  options  for  regulating 
qualifiea  health  claims,  together  with  an 
analysis  of  the  strengths  and  weaknesses 
of  each  suggested  alternative  from  the 
perspective  of  public  health,  policy. 


law,  and!  practicality. 
1.  Option  1 

The  fii  St  option  would  be  to  codify 
the  current  interim  procedures  and 
evidence  -based  ranking  system  into  a 
regulatic  a,  or  codify  a  variation  of  these. 
This  app  roach  addresses  both 
procediu  al  and  substantive  concerns 
about  qu  ilified  health  claims,  and  also 
allows  si  ich  claims  to  be  made  in 
labeling  n  a  more  timely  manner  than 
under  op  tion  2.  With  respect  to  the 
procedu]  al  issues,  this  approach  is 
consistei  it  with  the  spirit  of  the  NLEA 
because  t  maintains  the  premarket 
clearanci  system  that  provides  for  FDA 
review  o  qualified  health  claims  and 
the  supp  5rting  data,  and  an  opportunity 
for  publi ;  participation.  This  option  is 
similar  ii  i  approach  to  the  suggestions 
made  in  comments  on  the  December  20, 
2002.  guidance  on  qualified  health 
claims.  Sven  though  the  process  would 
not  inclu  de  notice-and-comment 
rulemaki  ig  for  the  agency's  decision  on 
a  qualifi«  d  health  claim,  the  petition 
with  the  requested  qualified  health 
claim  am  1  the  supporting  data  would  be 
made  avi  ilable  to  the  public  for 
commeni . 

Secon(  ,  this  approach  responds  to  the 
first  ame  tdment  concerns  identified  in 
Pearson  ly  providing  for  the  use  of 
disclaim  irs  to  commimicate  to 
consume  "s  the  level  of  scientific 
evidence  in  support  of  health  claims 
and  to  cu  re  potentially  misleading 
health  cli  lims.  The  addition  of  a 
clarifying  disclaimer  to  a  potentially     ~ 
misleading  claim  would  provide 
consum^-s  with  truthful  and 
nonmislaading  information.  (See 
Pearson,|l64  F.3d  at  658-59.) 

Finallyi,  this  approach  allows  for 
faster  review  and,  if  necessary,  revision 
of  qualifited  health  claims.  Under  this 
option,  tl  le  agency's  review  of  a  petition 
for  a  qua  ified  healtli  claim  would 
usually  h  i  completed  within  270  days 
after  rece  ipt  of  the  petition.  In  addition, 
the  agenc  y*s  decision  on  a  qualified 
health  cli  lim  would  remain  in  the  form 
of  an  enf(  ircement  discretion  letter  and 
not,  as  so  me  comments  to  the  December 
20,  2002,  guidance  requested,  in  the 
form  of  a  regulation.  Thus., FDA  could 
more  rea(  lily  revise  its  decision  about  a 


qualified 


health  claim  if  subsequent 


data  wer<  to  indicate  the  need  to  do  so 


The  data  imderlying  qualified  health 
claims  are,  by  definition,  preliminary 
and  subject  to  change  as  more  studies 
are  conducted.  If  the  qualified  health 
claim  were  established  in  a  regulation, 
FDA  could  amend  it  only  through 
notice-and-comment  rulemaking.  Thus, 
a  claim  that  becomes  inaccurate  or 
misleading  because  of  new  scientific 
developments  would  remain  in  labeling 
imtil  the  regulation  was  revised. 

2.  Option  2 

The  second  option  would  be  to 
require  each  qualified  health  claim  to 
undergo  notice-and-comment 
rulemaking,  which  is  the  statutorily 
prescribed  process  for  health  claims  for 
conventional  foods.  Requiring 
rulemaking  before  a  qualified  health 
claim  is  allowed  on  food  labels  is 
consistent  with  suggestions  made  in  a 
comment  on  the  December  20,  2002, 
guidance. 

This  approach  would  require  FDA  to 
reinterpret  the  SSA  standard  to  apply  to 
the  claim  (including  the  disclaimer,  if 
any)  instead  of  the  underlying 
substance-disease  relationship.  Thus, 
the  agency's  focus  would  be  on  whether 
the  words  of  the  claim  accurately  reflect 
the  data  supporting  it  (e.g.,  "limited  and 
preliminary  scientific  research  suggests 
*   *   *."),  rather  than  whether  there  is 
SSA  supporting  the  substance-disease 
relationship. 

Because  the  SSA  requirement  in 
FDA's  health  claim  regulations 
(§  101.14(c))  tracks  the  language  of  the 
statute  (21  U.S.C.  343(r){3){B)(i)),  and 
both  require  FDA  to  evaluate  whether 
there  is  SSA  that  the  claim  is  supported 
by  the  totality  of  publicly  available 
scientific  evidence,  it  would  not  be 
necessary  to  amend  §  101.14(c)  to 
implement  this  option.  However,  FDA 
would  have  to  revoke  its  contrary 
interpretation  of  the  statute  and 
§  101.14(c)  in  the  preambles  to  the 
general  health  claim  regulations.  In 
those  preambles,  FDA  stated  that  SSA 
was  about  the  substance-disease 
relationship  instead  of  the  words  of  the 
claim. 

Mandatory  rulemaking  for  each 
qualified  health  claim  may  not  provide 
sufficient  flexibility  to  implement 
changes  in  the  claims  necessitated  by 
rapid  developments  in  science. 
Moreover,  this  process  could  be  quite 
burdensome  without  any  apparent 
corresponding  public  health  benefit  if  ' 
the  claim  is  based  on  weak  scientific 
evidence.  In  addition,  the 
reinterpretation  of  the  SSA  standard  to 
apply  to  the  claim  rather  than  the 
imderlying  substance-disease 
relationship  could  eliminate  the  value 
of  the  standard  because  claims  about 
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any  substance-disease  relationship,  no 
matter  how  weak  or  preliminary  the 
evidence,  would  meet  SSA  as  long  as 
the  claim  accurately  described  the  level 
of  the  evidence. 

This  approach  may  be  vulnerable  to  a 
first  amendment  challenge  because  it 
applies  the  statutorily  prescribed    . 
process  for  reviewing  unqualified  health 
claims  to  qualified  health  claims.  The 
statutory  process  requires  notice-and- 
comment  rulemaking  and  permits  FDA 
up  to  540  days  to  complete  its  review  of 
a  health  claim  petition  (see  21  U.S.C. 
343(r)(4)(A)(i)).  Although  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit  has  held  that  a  period  of  540 
days  is  not  an  unconstitutional  prior 
restraint  for  unqualified  health  claims 
(see  Nutritional  Health  Alliance  v. 
Shalala,  144  F.3d  220  (1998),  cert, 
denied,  525  U.S.  1040  (1998)),  it  is 
unclear  whether  it  is  too  long  to  restrain 
qualified  health  claims  in  which  the 
SSA  standard  is  applied  to  the  claim 
itself  rather  than  the  substance/disease 
relationship.  FDA  is  concerned  that  this 
approach  may  be  found  to  be 
unconstitutional  because  the  value  of 
commercial  speech  often  depends  upon 
its  timeliness. 

3.  Option  3 

A  third  option  would  be  to  treat 
qualified  health  clciims  as  wholly 
outside  the  NLEA  and  regulate  them  on 
a  postmarket  basis  under  section 
403(a)(1)  of  the  act,  which  provides  that 
food  is  misbranded  if  its  labeling  is  false 
or  misleading.  Consistent  with  FDA's 
past  practice,  "false  or  misleading" 
would  be  defined  to  include  lacking 
substantiation. 

Under  this  approach,  FDA  could  only 
evaluate  and,  where  necessary,  prohibit 
a  claim  after  it  appears  on  a  product 
label  (or  in  other  product  labeling).  This 
is  similar  to  the  Federal  Trade 
Commission's  (FTC)  approach,  but  with 
one  significant  difference:  FTC  has 
administrative  subpoena  power, 
allowing  FTC  to  obteiin  a  company's 
substantiating  data,  evaluate  the  data, 
and,  where  appropriate,  take 
enforcement  action  with  relative  speed. 
In  contrast,  while  FDA  holds 
administrative  subpoena  power  in  some 
circumstances,  the  agency  is  not  vested 
with  such  power  for  the  investigation 
and  enforcement  of  health  claims  in  the 
labeling  of  conventional  foods  and 
dietary  supplements. 

As  a  result,  the  agency  would  have  to 
build  enforcement  cases  by  first 
searching  the  literature  and  consulting 
with  experts.  Depending  on  the  nature 
of  the  matter,  FDA  might  also  have  to 
test  how  consumers  would  interpret  the 
claim  (where,  for  example,  there  was  a 


serious  question  about  the  existence  of 
an  implied  claim).  There  is  also  a 
concern  that  this  option  would  not 
afford  FDA  any  role  in  reviewing  or 
clearing  claims  before  they  appeared  in 
labeling  and  would  not  provide  any 
opportunity  for  public  participation. 
Finally,  this  option  could  be  inefficient 
and  too  resource  intensive  for  FDA  to  be 
able  to  protect  consumers  fi-om 
misleading  claims  that  would  already  be 
in  the  labeling  of  products  in  the 
marketplace. 

B.  Issues  Raised  in  the  Task  Force 
Report 

In  its  report,  the  Task  Force 
recommended  that  FDA  seek  comment 
on  several  additional  topics:  (1)  Data 
and  research  on  a  substance/disease 
relationship,  including  incentives  for 
SSA;  (2)  revised  claim  language  for 
unqualified  health  claims;  (3)  interim 
final  rules  for  unqualified  health  claims; 
(4)  use  of  phrases  such  as  "FDA 
authorized"  in  qualified  and 
unqualified  health  claims;  (5)  consumer 
education;  (6)  evaluations  of  outside 
groups;  and  (7)  competent  and  reliable 
evidence. 

1.  Data  and  Research  on  a  Substance/ 
Disease  Relationship,  Including 
Incentives  for  SSA 

Although  FDA  intends  to  provide  for 
the  use  of  qualified  health  claims,  the 
agency  remains  interested  in 
authorizing  unqualified  health  claims 
by  regulation  under  the  SSA  standard. 
Based  on  the  July  2003  interim 
evidence-based  ranking  guidance  (Ref. 
2),  the  level  of  scientific  evidence  to 
support  the  substance/disease 
relationship  for  an  unqualified  health 
claim  would  continue  to  be  based  on 
relevant,  high  quality  studies,  such  as 
randomized,  controlled  intervention 
trials  and  prospective  observational 
cohort  studies,  which  minimize  bias. 
FDA  is  requesting  comments  on  how  to 
provide  incentives  for  manufacturers  to 
develop  the  data  needed  to  obtain  SSA 
for  an  unqualified  health  claim.  In 
addition,  FDA  is  requesting  comments 
on  how  to  more  effectively  develop 
public-sponsored  research  on 
substance/disease  relationships. 

2.  Revised  Claim  Language  for 
Unqualified  Health  Claims 

The  health  claim  regulations  require 
unqualified  health  claims  to  state  that 
the  substance  "may"  reduce  the  risk  of 
the  specified  disease  (e.g.,  "calcium  may 
reduce  the  risk  of  osteoporosis") 
(§  101.14(d)(2)(ii)).  In  the  final  rule  on 
general  requirements  for  health  claims 
for  conventional  foods  (58  FR  2478  at 
2505),  FDA  explained  that  the  agency's 


use  of  the  term  "may"  relates  to  the 
potential  to  reduce  ihe  risk  of  disease. 
The  agency  intended  the  use  of  the 
word  "may"  to  convey  to  consumers 
that  there  is  no  guarantee  that  any  one 
dietary  practice  will,  in  fact,  reduce  an 
individual's  risk  of  a  disease.  FDA  noted 
that  absolute  claims  about  diseases 
affected  by  diet  generally  are  not 
possible  because  such  diseases  are 
almost  always  multifactorial,  and  that 
diet  is  only  one  factor  that  influences 
whether  a  person  will  get  such  a  disease 
(58  FR  2478  at  2505).  For  example,  in 
the  case  of  calcium  and  osteoporosis, 
genetic  predisposition  (e.g.,  where  there 
is  a  family  history  of  fragile  bones  with 
aging)  can  play  a  major  role  in  whether 
an  individual  will  develop  the  disease. 
Id.  Because  of  factors  other  than  diet, 
some  individuals  may  develop  the 
disease  regardless  of  how  they  change 
their  dietary  patterns  to  avoid  the 
disease.  Id.  Thus,  FDA  intended  the 
word  "may"  to  alert  consumers  that 
there  is  no  certainty  that  risk  of  disease 
will  be  reduced  for  each  individual. 
However,  it  seems  to  the  agency  that  in 
common  practice  the  word  "may"  could 
be,  and  perhaps  often  is,  interpreted  as 
a  reflection  of  the  science  supporting 
the  claim  rather  than  the  certainty  about 
the  ability  of  a  dietary  practice  to  affect 
any  one  consumer.  Thus,  the  word 
"may"  leads  to  uncertainty  about  the 
science  behind  the  claim,  which  was 
not  FDA's  intention. 

The  Task  Force  suggested  that  FDA 
consider  removing  the  requirement  for 
the  word  "may"  from  unqualified  health 
claims  to  eliminate  the  uncertainty 
about  the  science  underlying  claims  that 
meet  SSA.  FDA  is  requesting  comments 
on  whether  the  agency  should  make  this 
change,  whether  there  are  alternatives  to 
this  change,  and  whether  such  a  change 
would  assist  consumers  in  identifying 
the  level  of  science  supporting-such 
health  claims. 

3.  Interim  Final  Rules  for  Unqualified 
Health  Claims 

The  Task  Force  recommended  that 
FDA  solicit  comment  on  whether  FDA 
should  authorize  unqualified  health 
claims  through  interim  final  rules  (IFRs) 
to  expedite  the  availability  of  the  health 
claim  in  food  labeling.  Before  Pearson, 
the  agency's  general  practice  was  to 
provide  for  the  imqualified  health  claim 
-  through  full  notice-and-comment 
rulemaking,  i.e.,  by  issuing  a  proposed 
rule  with  a  comment  period,  followed 
by  a  final  rule  authorizing  the  health 
claim  (see  section  403(r)(4)(A)(i)  and 
§  101.70(j)).  Although  this  practice  has 
made  for  a  relatively  slow  process,  the 
comments  received  have  proved  useful 
to  the  agency  (e.g.,  to  more  accurately 
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articulate  the  science  and  to  better 
define  the  substance  that  is  the  subject 
of  the  claim).  However,  as  a  general 
matter,  comments  have  not  persuaded 
the  agency  that  any  particular  proposed 
health  claim  should  not  be  allowed. 
In  light  of  this  consideration,  after 
Pearson,  FDA  began  using  authority 
given  to  the  agency  by  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA)  (Pub.  L.  105-115) 
amendments  to  the  act  to  authorize 
some  unqualified  health  claims  faster 
(see  65  FR  59855  at  59856).  FDA  has 
authorized  tlu^e  health  claims,  based  on 
a  finding  of  SSA,  through  the  IFR 
process  tmder  section  403(r)(7)  of  the 
act.'  ^  First,  in  the  Federal  Register  of 
September  8,  2000  (65  FR  54686).  FDA 
issued  an  IFR  that  authorized  a  health 
claim  for  plant  sterol/stanol  esters  and 
reduced  risk  of  coronary  heart  disease 
(CHD)  ((§101.83)  (21  CFR  101.83)).  The 
agency  intends  to  issue  a  final  rule  on 
this  claim,  that  includes  consideration 
of  public  comment.  Second,  in  the 
Federal  Register  of  October  2,  2002  (67 
FR  61773),  FDAJssued  an  IFR  that 
amended  the  health  claim  regulation  in 
21  CFR  101.81  authorizing  a  health 
claim  about  the  relationship  between 
beta-glucan  soluble  fiber  from  whole  oat 
sources  and  reduced  risk  of  CHD  to 
include  an  additional  eligible  source  of 
whole  oat  beta-glucan  soluble  fiber  (the 
oatrim  IFR).  After  consideration  of 
comments,  the  agency  adopted  as  a  final 
rule,  without  change,  the  provisions  of 
the  oatrim  IFR  (68  FR  44207,  July  28, 
2003).  Third,  in  the  Federal  Register  of 
December  2,  2002  (67  FR  71461),  FDA 
issued  an  IFR  that  amended  the  health 
claim  regulation  in  21  CFR  101.80 
authorizing  a  health  claim  about  the 
relationship  between  dietary  sugar 
alcohols  and  dental  carries  to  include 
the  sugar  D-tagatose  (the  D-tagatose 
IFR).  After  consideration  of  comments. 
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"Section  403(r)(7)  of  the  act  (21  U.S.C.  343(r)(7)) 
authorizes  FDA  (by  delegation  from  the  Secretary  of 
Health  and  Fliunan  Services)  to  make  regulations 
issued  under  section  403(r)  of  the  act  effective  upon 
publication  pending  consideration  of  public 
comment  and  publication  of  a  regulation  that 
considers  such  comment,  if  the  agency  detennines 
that  such  action  is  necessary  for  public  health 
reasons.  This  authority  enables  FDA  to  act  promptly 
on  petitions  that  provide  information  that  is 
necessary  to:  (1)  Enable  consumers  to  develop  and 
maintain  healthy  dietary  practices,  (2)  enable 
consumers  to  be  informed  promptly  and  effectively 
of  important  new  knowledge  regarding  nutritional 
and  health  benefits  of  food,  or  (3)  ensure  that 
scientifically  sound  nutritional  and  health 
information  is  provided  to  consumers  as  soon  as 
possible.  Regulations  made  effective  upon 
publication  under  this  authority  are  deemed  to  be 
final  agency  action  for  purposes  of  )udicial  review. 
The  legislative  history  indicates  that  such 
regulations  should  be  issued  as  interim  final  rules 
(H.R.  Rep.  No.  105-399.  at  98  (1997),  reprinted  in 
1997  U.S.C.C.A.N.  28«0.  2»B«).  - 


the  agency  adopted  as  a  final  rule, 
without  ^hange,  the  provisions  of  the  D- 
tagatose  |FR  (68  FR  39831,  July  3,  2003). 

FDA  r^ognizes  that  the  general 
rulemaking  process  (i.e.,  non-IFR 
process)  jfor  unqualified  health  claims 
may  be  lengthy;  however,  this  process 
may  hel;  i  ensure  the  validity  of  the 
scientifi  ;  evidence  under  the  SSA 
standarc  before  such  a  claim  is 
authoriz  >d,  and  may  help  prevent  the 
unfair  m  irket  advantage  that  could  arise 
if  FDA  V  ere  to  inappropriately 
characte  ize  a  substance  or  misinterpret 
the  publ  cly  available  scientific 
evidenct .  The  agency  is  interested  in 
comraen  ;s  on  the  balance  between  the 
prioritiei  of  timeliness  and 
compreh  ensiveness  in  the  agency's 
review  o  an  unqualified: health  claim. 
FDA  is  r  squesting  comments  on 
whether  ihe  agency  should  continue  to 
use  the  I  Tl  process  for  some  or  all 
unqualif  ed  health  claims  as  a  means  of 
expeditii  ig  the  agency's  processing  of 
these  pel  itions.  Are  there  specific 
circumst  mces  when  IFRs  should  or 
should  ik)i  be  considered  appropriate 
for  health  claims  that  meet  the  SSA 
standards 

4.  Use  on  Phrases  Such  as  "FDA 
authoriz  id"  in  Qualified  and 
Unqualil  ied  Health  Claims 

The  ag  ency  has  for  decades 
discoura  >ed  or  prohibited  use  of  such 
phrases  is  "FDA  authorized"  or  "FDA 
approved"  in  labeling.  The  agency's 
policy  oi  1  such  statements  was  generally 
based  on  one  of  two  reasons:  (1)  All 
products  of  the  type  were  FDA 
approvet  ,  so  that  a  label  statement 
regardin; ;  one  product  implied  a 
differem  s  that  did  not  exist;  or  (2) 
"approval"  terminology  was  not 
appropriate  because  FDA  did  not 
approve  my  individual  (or  specific) 
product.  FDA  is  requesting  data  or  other 
informal  on  on  whether  a  phrase 
indicating  FDA  authorization  (e.g., 
"FDAsaVs*  *  *")  would  encourage 
consume  rs  to  have  more  confidence  in 
a  claim  i  accompanied  than  in  a  claim 
without  I  he  phrase.  FDA  is  interested  in 
receivinj  evidence  of  data  concerning 
any  conf  ision  or  potential  confusion. 
Should  s  jch  a  phrase  be  encouraged  at 
all,  even  if  it  were  to  give  the  consumer 
confiden  :e  in  the  claim?  Would  such  a 
phrase,  v  rhen  used  with  claims 
supporte  i  by  different  levels  of  science, 
confuse  ( ir  potentially  confuse 
consume  rs? 

5.  Consujner  Education 

Force  report  noted  growing 
of  a  public  health  gap  in 
;e  and  behavior  with  respect  to 
substanc^/ disease  relationships.  Even 


The 
evidence 
knowled  ;i 


Task: 


when  the  scientific  evidence  for 
substance/disease  relationship  does  not 
meet  the  standard  of  SSA,  there  may  be 
considerable  evidence  of  a  relationship 
between  the  substance  and  the  disease, 
and  consumers  may  find  this 
information  useful  in  planning  their 
diets.  FDA  is  requesting  comments  on 
how  the  agency  could  best  educate 
consumers  about  the  role  of  qualified 
health  claims  on  food  labeling,  and  how 
such  claims  may  be  used  by  consumers 
to  advance  their  own  understanding  of 
diet  and  health  matters. 

6.  Evaluations  of  Outside  Scientific 
Groups 

FDA  has  been  requested  on  several 
occasions  to  consider  accepting  the 
evaluations  of  outside  scientific  groups 
as  representing  scientific  consensus  that 
could  justify  health  claims.  Some 
wanted  to  be  able  to  convene  their  own 
groups  of  experts.  Others  wanted  FDA 
to  rely  on  such  organizations  as  the 
American  Heart  Association  or  the 
American  Dietetic  Association,  which 
evaluate  scientific  information  and 
provide  advice  to  their  constituents  on 
diet  and  health.  In  its  report,  the  Task 
Force  asked  FDA  to  consider  the 
recommendations  of  such  groups  as 
evidence  of  the  strength  of  the  science    " 
underljring  a  health  claim.  However,  to 
make  such  a  system  work  fairly  to  the 
benefit  of  all,  including  consumers,  FDA 
would  need  to  have  confidence  in  the 
scieijitific  validity  of  the  group's 
conclusions  about  the  particular  claim 
in  question.  Some  groups  would  have 
more  expertise  than  others,  and  FDA  is 
not  aware  of  a  mechanism  for  evaluating 
them  fairly  and  accurately.  FDA  is 
requesting  comment  on  whether  the 
evaluations  of  non-governmental  groups 
should  be  given  weight  in  evaluating  the 
strength  of  the  science  supporting  a 
health  claim.  If  the  agency  should  give 
weight  to  the  evaluations  of  these 
groups,  how  should  this  weight  be 
determined? 

FDA's  Food  Advisory  Committee 
(FAC)  is  a  body  of  experts  chartered  to 
advise  the  agency  on  scientific  issues 
upon  request;  however,  FDA  does  not 
believe  that  the  FAC  is  an  appropriate 
body  to  conduct  the  initial  evaluation  of 
the  data  supporting  a  proposed  health 
claim.  Because  of  the  limited  nimiber  of 
meetings  in  the  FAC's  charter  and  other 
issues  that  may  be  brought  before  the 
FAC,  FDA  does  not  believe  that  the  FAC 
could  conduct  a  timely  evaluation  of 
such  data.  On  an  interim  basis,  FDA  has 
chosen  to  use  experts  identified  by 
another  Federal  agency  (i.e..  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ))  whose  mission  includes 
retaining  large  numbers  of  such  experts 
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under  contract.  Both  FDA  and  AHRQ 
are  agencies  within  the  Department  of 
Health  and  Human  Services.  This 
process  should  provide  the  scientific 
expertise  and  additional  resources  that 
FDA  needs  to  conduct  its  scientific 
reviews  within  acceptable  timefi-ames. 

7.  Ckimpetent  and  Reliable  Scientific 
Evidence 

FDA's  July  2003  interim  evidence- 
based  ranking  guidance  (Ref.  2) 
describes  a  process  for  systematically 
evaluating  the  scientific  evidence 
relevant  to  a  substance/disease 
relationship  that  is  the  subject  of  a 
health  claim  petition.  The  scientific 
rating  system  provides  a  means  by 
whidh  the  tot^ity  of  the  publicly 
available  scientific  evidence  relevant  to 
a  substance/disease  relationship  can  be 
assigned  to  one  of  four  ranked  levels.    ^ 

The  interim  evidence-based  ranking 
system  presupposes  that  FTC's 
requirement  of  "competent  and  reliable 
scientific  evidence"  to  substantiate  a 
claim  related  to  health  or  safety  has 
been  met.  For  piuposes  of  FDA's 
evaluation  of  qualified  health  claims 
based  upop  credible  evidence  under 
Pearson,  the  Task  Force  recommended 
that  FDA  consider  scientific  evidence 
only  if  it  is  competent  and  reliable.  FTC 
defines  "competent  and  reliable 
scientific  evidence"  as  "tests,  analyses, 
research,  studies,  or  other  evidence" 
based  upon  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  "conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted"  in  the  profession  to 
"yield  accm-ate  and  reliable  results."  In 
Re:  Great  Earth  International,  Inc.,  110 
F.T.C.  188  (1988). 

FDA  is  requesting  comments  on  the 
meaning  and/or  relevance  of 
"competent  and  reliable  scientific 
evidence"  for  the  purposes  of 
supporting  a  qualified  health  claim. 
FDA  seeks  these  comments  within  the 
specific  context  of  qualified  health 
claims  only.  Any  agency  interpretation 
of  "credible  evidence"  in  the  context  of 
qualified  health  claims  would  not  apply 
to  the  meaning  of  that  term  in  other 
regulatory  contexts  within  FDA's 
purview. 

C.  Issues  for  Future  Consideration 

Although  the  regulatory  alternatives 
discussed  previously  focus  primarily  on 
assessing  scientific  data  as  a  basis  for 
qualified  health  claims,  the  Task  Force 
recognized  that  there  may  be  merit  in 
developing  greater  flexibility  in  other 
areas  of  health  claim  regulation.  The 
Task  Force  believed  that  more  flexibility 
in  regulating  the  use  of  health  claims 


would  further  advance  the  use  of 
reliable  diet  and  health  information  to 
consumers  via  food  labels.  With  respect 
to  increased  flexibility,  the  Task  Force 
recommended  that  FDA  solicit 
comments  on  two  issues,  in  particidar: 
(1)  Disqualifying  nutrient  levels,  and  (2) 
minimum  nutrient  content  requirements 
(referred  to  in  the  Task  Force  report  as 
"minimal  nutrient  limits"). 

Disqualifying  nutrient  levels — Under 
existing  regulations  in  §  101.14(a)(4),  a 
health  claim  generally  is  not  allowed  on 
a  food  label  or  in  food  labeling  when  the 
food  contains  more  than  a  specified 
level  of  total  fat,  saturated  fat, 
cholesterol,  or  sodium. '  2  However, 
when  there  is  a  public  health  benefit, 
FDA  has  made  exceptions  to  these 
disqualifying  nutrient  levels.  For 
example,  FDA  authorized  a  health  claim 
in  §  101.83  for  plant  sterol/stanol  esters 
and  reduced  risk  of  CHD  in  labeling  for 
dressings  for  salad  and  spreads  even 
though  these  products  exceed  the 
disqualifying  level  for  total  fat  because 
they  contain  more  than  13  grams  of  fat 
per  reference  amount  customarily 
consimied  (RACC)  (see  §  101.83(c)(1)). 

Minimum  nutrient  content 
requirement—Under  §  101.14(e)(6)  of 
FDA's  general  health  claim  regulations, 
a  food  may  not  bear  a  health  claim 
imless  the  food  contains  10  percent  or 
more  of  the  Reference  Daily  Intake  or 
Daily  Reference  Value  for  vitamin  A, 
vitamin  C,  iron,  calcium,  protein,  or 
fiber  per  RACC  prior  to  any  nutrient 
addition.  FDA  has  provided  for  some 
flexibilify  in  this  requirement  in  that 
nutrients  that  traditionally  have  been 
added  through  fortification  in 
accordemce  with  FDA's  fortification 
policy  may  be  considered  to  meet  the 
10-percent  requirement  (see,  e.g.,  58  FR 
44036  at  44037;  August  18,  1993).  In 
addition,  FDA  has  excepted  some 
unqualified  health  claims  from  this 
general  requirement  (see,  e.g., 
§  101.83(c)(1)  (health  claim  about  plant 
sterol/stanol  esters  and  reduced  risk  of 
CHD  on  dressings  for  salad)).  Here 
again,  additional  flexibility  may  be 
appropriate  for  considering  health 
claims  for  foods  that  may  not  meet  the 
minimum  nutrient  content  requirement. 

As  the  Task  Force  report  noted,  FDA 
received  a  petition  from  the  National 
Food  Processors  Association  (NFPA)  on 
these  two  issues,  among  others.  In 
response  to  the  NFPA  petition  and  a 
separate  petition  from  the  American 


'^The  disqualifying  nutrient  levels  are  13.0  grams 
(g)  of  fat,  4.0  g  of  saturated  fat,  60  milligrams  (mg) 
of  cholesterol,  or  480  mg  of  sodium,  per  reference 
amount  customarily  consumed  (RACC),  per  label 
serving  size,  and,  only  for  foods  with  an  RACC  of 
30  g  or  less  or  2  tablespoons  or  less,  per  50  g 
(§101.14(a)(4)). 


Bakers  Association,  in  the  Federal 
Register  of  December  21, 1995  (60  FR 
66206  (the  1995  proposed  rule)).  FDA 
proposed  to  amend  its  regulations  on 
nutrient  content  claims  and  health 
claims  to  provide  additional  flexibilify 
in  the  use  of  these  claims  on  food 
products.  The  1995  proposed  rule 
proposed  refinements  to  the  agency's 
current  regulations  to  allow  additional 
synonyms  for  nutrient  content  claims 
without  specific  preclearance  by  the 
agency,  to  permit  health  claims  on 
certain  foods  that  do  not  currently 
qualify  because  they  do  not  meet  the 
minimum  nutrient  content  requirement, 
to  permit  the  use  of  shortened  versions 
of  authorized  health  claims  imder 
certain  circimistances,  to  eliminate 
some  of  the  required  elements  for  health 
claims,  and  to  specify  the  criteria  that 
FDA  will  consider  in  evaluating 
petitions  seeking  exemption  from  the 
disqualifying  nutrient  levels. 

FDA  is  identifying  these  two  issues 
(i.e.,  disqualifying  nutrient  levels  and 
minimum  nutrient  content  requirement) 
in  this  ANPRM  to  acknowledge  the  Task 
Force  report's  recommendation  that 
FDA  solicit  comment  on  them. 
However,  because  these  issues  were 
raised  in  the  1995  proposed  rule,  FDA 
intends,  in  the  near  futxue,  to  re-open 
the  comment  period  on  the  1995 
proposed  rule  to  solicit  additional 
comments  on  these  issues.  Thus,  to  . 
avoid  duplication  and  confusion,  FDA 
is  not  requesting  comments  on 
disqualifying  nutrient  levels  and 
minim  tun  nutrient  content  requirements 
for  health  claims  in  this  ANPRM. 

m.  Dietary  Guidance 

Through  the  years,  the  Federal 
Government  has  worked  to  provide 
consistent  and  scientifically  sound 
recommendations  to  consiuners  about 
healthy  eating  patterns  and  wise  food 
choices.  Such  advice  originated  with  the 
"Basic  Foiu-"  and  has  progressed 
through  today's  "Dietary  Guidelines  for 
Americans"  (developed  jointly  by  U.S. 
Department  of  Health  and  Human 
Services  and  U.S.  Department  of 
Agriculture  (USDA))  and  USDA's  "Food 
Guide  Pyramid."  The  agency  believes 
that  encotuaging  the  use  of  dietary 
guidance  statements  on  food  labels  is  an 
important  component  of  the  Consumer 
Health  Information  for  Better  Nutrition 
Initiative, 

The  Task  Force  recommended  that 
FDA  not  only  seek  opportunities  to 
exercise  flexibility  in  its  evaluation  of 
health  claims  in  the  areas  discussed 
previously,  but  also  to  seek 
opportunities  to  promote  the 
development  and  use  of  more  dietary 
guidance  statements  on  foods.  The 
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purpose  of  such:  dietary  guidance 
statements  is  to  assist  and  encourage 
individuals  in  making  better  food 
choices  and  establishing  healthier  eating 
patterns.  If  FDA's  mission  is  properly 
understood  to  include  a  role  in  assisting 
the  public  in  making  wise  dietary 
choices  that  benefit  long-term  health,  a 
number  of  possible  strategies  become 
evident.  Those  strategies  include,  for 
example,  challenging  industry  to 
channel  competitive  energies  into 
disseminating  health  information  in 
food  labeling  and  promoting  food 
products  on  the  basis  of  nutritional 
value,  as  well  as  taste,  price,  amount, 
and  convenience.  Importantly,  as 
mentioned  previously,  there  is  also  the 
possibility  to  pursue  a  range  of 
consumer  information  options  in 
collaboration  with  other  Federal 
agencies,  health  researchers,  and 
stakeholders  as  more  information  about 
diet/health  relationships  becomes 
available. 

A.  Regulatory  Distinctions  Between 
Dietary  Guidance  and  Health  Claims 

As  previously  stated,  section  403(r)  of 
the  act  contains  statutory  provisions  for 
the  regulation  of  health  claims,  among 
other  types  of  label  statements.  Under 
§§  101.14  and  101.70,  a  "health  claim" 
has  a  specific  definition  and  is  regulated 
differently  from  other  types  of 
statements  on  labels  of  conventional 
foods  and  dietary  supplements.  Health 
claims  are  specifically  about  the 
relationship  between  a  substance  and  a 
disiease;  they  are  required  to  be 
reviewed  and  authorized  by  FDA  prior 
to  use.  Health  claims  are  limited  to 
claims  about  disease  risk  reduction,  and 
cannot  be  claims  about  the  cure, 
mitigation,  or  treatment  of  disease.  The 
latter-claims  are  currently  regarded  as 
constituting  drug  claims  under  section 
201(g)  of  the  act  (21  U.S.C.  321(g))  (see 
Whitakerv.  Thompson,  239  F.Supp.  2d 
43,  52-53  (D.D.C.  2003)).  The  following 
is  an  example  of  a  health  claim  about 
the  relationship  between  calcium  (a 
substance)  and  osteoporosis  (a  disease): 
"Calcium  may  reduce  the  risk  of 
osteoporosis."  In  comparison,  the 
following  is  an  example  of  a  drug  claim: 
"Consumption  of  320  mg  daily  of  Saw 
Palmetto  extract  may  cure  cancer." 

Unlike  health  claims,  which  target  a 
specific  substance  and  a  specific  disease 
or  health-related  condition,  dietary 
guidance  statements  focus  instead  on 
general  dietary  patterns,  practices,  and 
recommendations  that  promote  health. 
In  addition,  such  statements  can  be 
made  on  conventional  food  and  dietary 
supplement  labels  without  FDA  review 
or  authorization  before  use.  Like  all 
statements  in  food  labeling,  dietary 
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guidance  statements  must  be  truthful 
and  noninisleading  as  required  under 
sections  201  (n)  and  403(a)(1)  of  the  act. 
An  example  of  a  dietary  guidance 
stateme]|t  is:  "Diets  rich  in  fruits  and 
vegetables  may  reduce  the  risk  of  some 
types  of  cancer  and  other  chronic 
diseases  "  As  part  of  a  cooperative  effort 
with  the  National  Cancer  Institute  (NCI), 
FDA  reo  mtly  encouraged  the  produce 
industry  and  food  manufacturers  to  use 
this  stati  iment  in  the  labeling  of  fruits, 
vegetabl  js,  and  foods  that  meet  the 
criteria  J  ar  NCI's  5  A  Day  for  Better 
Health  F  rogram  (Ref.  5). 

FDA  a  doressed  the  issue  of  dietary 
guidanc(  i  during  the  development  of 
health  ckim  regulations  (58  FR  2478, 
January  p.  1993  (for  conventional  foods): 
59  FR  3^5;  (for  dietary  supplements)).  In 
the  preacibles  to  the  final  rules,  the 
agency  stated  that  a  health  claim 
contains  two  basic  elements:  A 
substanoe  and  a  disease  or  health- 
related  condition.  To  clarify  the 
different  e  between  dietary  guidance 
statemer  ts  and  health  claims,  FDA 
stated  th  at  it  would  use  the  term 
"dietary  guidance"  to  refer  to  statements 
that  do  r  ot  contain  both  basic  elements 
of  a  heal  h  claim''  (58  FR  2478  at  2487 
and  59  F  R  395  at  418).  Thus,  dietary 
guidance  statements  may  make 
referena  i  to  a  disease  or  substance,  but 
not  both  For  example,  dietary  guidance 
statemei  ts  might  focus  on  general 
dietary  patterns  or  practices  and  broad 
categorias  of  foods,  rather  than  a 
specific  lubstance.  Alternatively,  they 
may  link  a  specific  substance  to  a 
nondise)  se  endpoint  such  as  building 
bones,  a  lealthy  lifestyle,  or  promoting 
health.  L  t  this  case,  the  substance 
element  s  present  in  the  statement  but 
not  the  c  isease  element. 

A  heal  th  claim  expressly  or  by 
implicat  on  characterizes  the 
relations  bip  of  certain  substances  to  a 
disease  <  r  health-related  condition  (21 
U.S.C.  343(r)(l)(B)).  Hence,  the  elements 
(i.e.,  the  ^ubstance  element,  and  the 
disease  dr  health-related  condition 
element  of  a  health  claim  may  be  either 
express  ( (r  implied. 

The  te  m  "substance"  means  a 
specific  bod  or  component  of  food, 
regardlei  s  of  whether  the  food  is  in 
convent  Dnal  food  or  dietary 
supplem  Bnt  form  (§  101.14(a)(2)).  In 
discussii  ig  the  definition  of  "substance" 
in  the  pr  jamble  to  the  final  rule  on 
general  i  squirements  for  health  claims 
for  conv<  sntional  foods  (58  FR  2478  at 
2479-24  JO),  FDA  noted  that  it  agreed 


1 J  In  this  ANPRM,  FDA  is  using  the  term 
"statement  s)"  in  place  of  the  term  "claimCs)"  to 
emphasize  ihe  distinction  between  a  health  claim 
and  dietar)  guidance  when  the  discussioa  relates 
specificall;  to  dietary  guidance. 


with  comments  that  its  proposed 
definition  for  substance  interpreted  the 
NLEA  too  narrowly  with  respect  to  the 
regulation  of  health  claims  about  foods, 
and  that  Congress  intended  that  foods 
(in  addition  to  food  components)  could 
be  the  subject  of  health  claims  regulated 
under  section  403(r)  of  the  act.  (As 
proposed,  §  101.14(a)(2)  stated: 
"Substance  means  a  component  of  a 
conventional  food  or  of  a  dietary 
"supplement  of  vitamins,  minerals, 
herbs,  or  other  nutritional  substances" 
(56  FR  60537  at  60563,  November  27, 
1991)).  However,  based  upon  the 
legislative  history  of  the  NLEA.'^  the 
agency  noted  that  to  be  a  health  claim, 
a  claim  about  a  food  must  be,  at  least  by 
implication,  a  claim  about  a  substance 
in  the  food  (58  FR  2478  at  2480).  FDA 
further  explained  that  when  a  consum_er 
could  reasonably  interpret  a  claim  about 
the  relationship  of  a  food  to  a  disease  or 
health-related  condition  to  be  an 
implied  claim  about  a  substance  in  that 
food,  that  claim  would  satisfy  the  first 
element  of  a  health  claim  (i.e.,  the 
substance  element).  Id. 

In  addition,  FDA  concluded  that  a 
claim  about  the  benefits  of  a  broad  class 
of  foods  (e.g.,  fruits  or  vegetables)  that 
does  not  make  an  express  or  implied 
connection  to  a  substance  found  in  that 
class  of  foods  would  not  constitute  an 
implied  claim,  and  that  such  a  claim  is 
not  a  health  claim.  Rather,  such  a 
statement  would  be  dietary  guidance 
because  it  is  not  expressly  or  impliedly 
about  a  substance.  If  a  substance  in  a 
broad  class  of  foods  cannot  be  expressly 
identified,  it  may  be  possible  to  find 
that  it  is  implied.  For  example,  in  the 
preamble  to  the  final  rule  concerning  a 
specific  health  claim  about  an 
association  between  antioxidant 
vitamins  and  cancer  (58  FR  2622, 
January  6, 1993),  FDA  introduced  the 
concept  of  a  marker  for  the  substance 
element  of  an  implied  health  claim.  In 
that  final  rule,  FDA  decided  not  to 
authorize  a  health  claim  about  a 
relationship  between  antioxidant 
vitamins  and  cancer,  and  instead 
authorized  a  health  claim  relating, 
substances  in  diets  low  in  fat  and  high 
in  fruits  and  vegetables  to  a  reduced  risk 
of  cancer.  In  short,  the  agency 
authorized  a  health  claim  in  which  the 
subject  was  fruits  and  vegetables  that 
were  low  in  fat  and  were  good  sources 
of  certain  substances  (e.g.,  fiber,  vitamin 
A,  or  vitamin  C).  It  was  not  clear 
whether  the  marker  substances  were 
actually  the  active  substances  or  merely 
served  as  markers  for  other  unidentified 
substances.  The  purpose  of  identifying 


'"  See  H.R.  Rep.  No.  101-538,  at  20  (1990), 
reprinted  in  1990  U.S.C.C.A.N.  3336,  3350. 
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the  marker  substances  was  to 
distinguish  certain  firuits  and  vegetables 
that  were  characterized  by  compositions 
known  to  help  reduce  cancer  risk  from 
other  fruits  and  vegetables  that  might 
not  provide  the  same  benefit. 

B.  Issues  Relating  to  Dietary  Guidance 

FDA  recognizes  the  importance  of 
dietary  guidance  in  assisting  and 
encouraging  the  U.S.  population  to 
make  better  food  choices  and  establish 
healthier  eating  patterns.  Although 
these  types  of  statements  are  not  health 
claims,  consistent  and  scientifically 
sound  dietary  guidance  statements  can 
be  useful  to  consumers  when  they  are 
truthful  and  nonmisleading.  As 
previously  mentioned,  FDA  has  no 
regulatory  authority  to  review  or 
authorize  dietary  guidance  statements 
before  use.  When  used  in  labeling  for 
foods,  however,  such  statements  must 
be  truthful  and  not  misleading  under 
sections  201{n)  and  403(a)(1)  of  the  act. 
The  agency  generally  has  viewed  most 
dietEiry  guidance  for  the:general  U.S. 
population  as  originating  from  Federal 
agencies  with  public  health  missions 
related  to  diet  and  disease.  For  example, 
major  Federal  documents  such  as  the 
Dietary  Guidelines  for  Americans  issued 
by  USDA  and  U.S.  Department  of  Health 
and  Human  Services  exemplify 
government  consensus  about  dietary 
recommendations'  Given  the  important 
role  that  information  on  food  labels  can 
play  in  affecting  consumers'  health  and 
dietary  decisions,  FDA  sees  a  need  to 
foster  enhanced  federal  cooperative 
efforts  to  identify  and  agree  upon 
dietary  guidance  that  is  appropriate  for 
food  labels  emd  how  such  guidance  may 
be  used. 

1.  Definitions 

Dietary  guidance — FDA  requests 
comments  on  an  appropriate  definition 
of  "dietary  guidance"  for  labeling 
purposes,  as  well  as  the  current 
approach,  outlined  previously,  to 
distinguish  between  health  claims  and 
dietary  guidance  statements. 

Substance — Since  the  distinction 
between  dietary  guidance  statements 
and  health  claims  often  focuses  on 
whether  the  "substance"  element  is 
present  in  the  claim  (whether  express  or 
'implied),  FDA  requests  comments  on 
ways  in  which  the  definition  of 
"substance"  in  §  101.14(a)(2)  can  or 
should  be  clarified.  Additionally,  in 
regard  to  the  appropriate  definition  of 
"substance"  for  purposes  of  a  health 
claim,  FDA  is  interested  in  comments 
on  whether  a  specific  authorized  health 
claim  about  whole  grain  foods 
(described  later)  properly  refers  to  a 
substance  as  compared  to  a  broad 


category  of  food.  This  health  claim  is 
authorized  baSed  on  a  statement  from  an 
authoritative  body  under  section 
403(r)(3)(C)oftheact.i5 

On  March  10, 1999,  General  Mills, 
Inc.,  submitted  to  the  agency  a 
notification  containing  a  prospective 
claim  about  the  relationship  of  whole 
grain  foods  and  heart  disease  and 
certain  cancers.  The  notification  cited 
the  following  statement  from  the 
Executive  Summary  of  the  National 
Academy  of  Sciences  report,  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk"  (page  8),  as  an 
authoritative  statement:  "Diets  high  in 
plant  foods — i.e.,  fruits,  vegetables, 
legumes,  and  whole-grain  cereals— are 
associated  with  a  lower  occurrence  of 
coronary  heart  disease  and  cancers  of 
the  limg,  colon,  esophagus,  and 
stomach."  For  purposes  of  eligibility  to 
bear  the  prospective  claim,  the 
notification  defined  "whole  grain 
foods"  as  foods  that  contain  51  percent 
or  more  whole  grain  ingredient(s)  by 
weight  per  RACC.  It  suggested  diat 
compliance  with  this  definition  could 
be  assessed  by  measuring  the  dietary 
fiber  level  of  whole  wheat,  the 
predominant  grain  in  the  U.S.  diet.  The 
level  of  fiber  was  intended  for 
compliance  purposes  only  and  was  not 
defined  as  the  substance  that  was  the 
subject  of  the  health  claim  or  as  a 
marker  for  that  substance. 

.  FDA's  decision  not  to  prohibit  or 
modify  the  claim  means  that,  as  of  July 
8, 1999,  manufacturers  may  use  the 
following  claim  on  the  label  and  in 
labeling  of  any  product  that  meets  the 
eligibility  criteria  described  in  the 
notification:  "Diets  rich  in  whole  grain 
foods  and  other  plant  foods  and  low  in 
total  fat,  saturated  fat,  and  cholesterol, 
may  help  reduce  the  risk  of  heart 
disease  and  certain  cancers."  FDA  seeks 
comments  on  whether  this  claim 
properly  refers  to  a  substance  as 
compared  to  a  broad  category  of  food. 
The  notification  and  additional 
materials  regarding  the  claim  are 
publicly  available  from  the  Division  of 
Dockets  Management  (Docket  No.  99P- 
2209)  (see  ADDRESSES). 


'5  Under  the  provisions  of  the  FD.\MA,  a 
manufacturer  may  submit  to  FDA  a  notification  of 
a  health  claim  based  on  an  authoritative  statement 
published  by  an  appropriate  authoritative  body  (i.e., 
a  scientific  body  of  the  United  States  Government 
with  official  responsibility  for  public  health 
protection  or  research  directly  relating  to  human 
nutrition  (such  as  the  National  Institutes  of  Health 
or  the  Centers  for  Disease  Control  and  Prevention) 
or  the  National  Academy  of  Sciences  or  any  of  its 
subdivisions)  (21  U.S.C.  343(r)(3)(C)).  If  FDA  does 
not  act  to  prohibit  or  modify  such  a  claim  within 
120  days  of  receipt  of  the  notification,  the  claim 
may  be  used. 


2.  The  Substance  as  the  Subject  of  a 
Health  Claim 

FDA's  experience  demonstrates  that 
most  substances  that  are  the  subject  of 
an  authorized  health  claim  are 
substances  that  can  be  foimd  in  a 
number  of  foods  (e.g.,  calciiun)  or 
spread  throughout  the  food  supply  (e.g., 
saturated  fat).  FDA  has  provided  for 
health  claims  that  include  reference  to 
the  conunon  substance  to  assist 
consumers  in  their  understanding  of  the 
nature  of  the  diet/health  relationship, 
and  more  importantly  so  that  consumers 
recognize  that  they  can  construct 
healthy  diets  by  using  a  variety  of  foods 
and  nutrient  sources  rather  than  just 
one.  For  instance,  in  the  example  of  the 
calcium/osteoporosis  claim,  FDA 
requires  that  the  substance  that  is  the 
basis  of  the  claim  (i.e.,  calcium)  be 
included  in  the  wording  of  the  claim  (21 
CFR  101.72).  FDA  requests  comments 
on  the  usefulness  of  statements  that 
expressly  include  the  substance  that  is 
the  basis  for  the  claim  (e.g.,  "Calcium- 
rich  foods,  such  as  yogurt,  may  reduce 
the  risk  of  osteoporosis")  versus  "food- 
specific"  claims  such  as:  "Yogurt  may 
reduce  the  risk  of  osteoporosis." 

3.  The  Use  of  Food  Category 
"Substitutions"  or  "Replacements"  as  a 
Form  of  Dietary  Guidance 

FDA  views  food  substitution/ 
replacement  recommendations  as 
potentially  helpful  to  consumers,  but 
also  potentially  problematic  because 
they  might  bemisleading  or  confusing 
to  consumers.  For  example,  the  message 
to  substitute  mono-  and  polyunsaturated 
fats  for  saturated  fats  to  promote  heart 
health  is  intended  to  help  consumers 
reduce  their  intake  of  saturated  fat  and 
cholesterol  within  the  dietary  context  of 
moderate  fat  intakes.  A  message  to 
choose  fish,  shellfish,  lean  poultry  and 
other  lean  meats,  beans,  or  nuts  daily 
while  limiting  intakes  of  high-fat 
processed  meats  has  a  similar  intention. 
However,  the  likelihood  that  these 
messages  will  positively  affect  the 
ability  of  consumers  to  choose  healthful 
diets  depends  on  an  understanding  of 
the  total  dietary  context  of  the  message, 
which  may  prove  confusing  or  difficult 
to  effectively  communicate  to 
consumers.  FDA  is  requesting 
*  comments  on  whether  dietary  guidance 
statements  should  include 
recommendations  for  making  food  or 
substance  "substitutions"  or 
"replacements."  If  these  types  of  dietary 
guidance  statements  are  encouraged, 
how  can  FDA  ensure  that  they  are  made 
in  clear  and  nonmisleading  ways  that 
will  enhance  and  benefit  public  health? 
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FDA  notes  that  the  agency  has  used 
certain  criteria  such  as  disqualifying  or 
disclosure  levels  and  minimum 
"qualifying"  criteria  to  ensure  that  foods 
that  bear  a  health  claim  fit  within  the 
context  of  a  healthy  diet  and  contain 
adequate  amounts  of  the  substance  of 
interest.  Given  the  absence  of  these 
types  of  criteria  for  dietary  guidance 
statements,  how  can  FDA  ensure  that 
recommendations  for  making  food  or 
substance  "substitutions"  or 
"replacements"  are  not  misleading? 
FDA  requests  comments  on  how  such 
statements  can  be  provided  for  in  a  way 
that  is  basctd  on  sound  science  and  is 
helpful  and  nonmisleading  to 
consumers.  Moreover,  FDA  requests 
comments  on  whether  and  how 
recommendations  to  make  dietary 
substitutions  or  replacements  can,  or 
should,  be  differentiated  from  claims 
about  the  effects  of  biologically  active 
substances  for  the  purposes  of  food 
labeling  and  appropriate  consumer 
communication. 

4.  Dietary  Guidance  on  Food  Labels 

FDA  is  seeking  comment  on  dietary 
guidance  statements  on  food  labels 
generally  and  on  approaches 
appropriate  for  FDA  to  consider  under 
its  statutory  authorities.  As  part  of  this 
consideration,  FBA  is  requesting 
comments  on  whether  providing  a  list  of 
dietary  guidance  statements  that  FDA 
recommends  for  inclusion  on  food 
labels  would  be  desirable  or  useful  to 
manufacturers.  In  addition,  FDA  is 
requesting  comments  on  these  topics: 
(1)  Whether  and  how  the  agency  should 
partner  with  other  Federal  agencies  to 
identify  and  agree  upon  recommended 
dietary  guidance  statements  for  food 
labeling,  (2^  the  appropriate  criteria  for 
evaluating  the  scientific  validity  of 
dietary  guidance  statements  that  appear 
on  products  in  the  marketplace,  and  (3) 
whether  and  how  the  agency  should 
address  dietary  guidance  statements 
from  non-federal  sourcer(e.g..  States, 
trade  associations,  professional 
associations,  etc.). 

IV.  Future  Analysis  of  Benefits  and 
Costs 

For  the  agency's  future  analysis  of 
benefits  and  costs  of  the  regulatory 
options  for  qualified  health  claims,  FDA 
requests  comments,  including  available 
data,  on  the  following  questions: 

•  What  effects  do  health  claims  have 
on  consumer  purchases  of  foods  and 
dietary  supplements?  What  effects  do 
health  claims  have  on  the  total  diet? 

•  Is  there  a  difference  between 
consumers'  willingness  to  buy  products 
wit])  qualified  health  claims  and 
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consimi(  rs'  willingness  to  buy  products 
with  heath  claims  based  on  SSA? 

•  Wha^  effects  would  the  different 
qualifying  phrases  described  in  the 
interim  procedures  for  qualified  health 
claims  gnidance^*^  (Ref.  3)  and  the  Task 
Force  report  (Ref.  4)  have  on  the 
willingness  of  consumers  to  buy  the 
products  containing  the  claims?  Is  there 
evidence  that  consumers  would  find  the 
differenqes  among  qualifying  phrases  to 
be  substantial? 

•  What  tjrpes  of  foods  and  dietary 
supplements  are  most  likely  to  use 
qualified  health  claims  in  their  labeling? 
What  tyges  of  claims  are  most  likely  to 
be  used  ly  those  products? 

•  Whaj  types  of  existing  products  will 
manufacfurers  re-formulate  in  order  to 
be  able  tli  make  qualified  health  claims? 
What  tyi  es  of  claims  are  most  likely  to 
lead  to  n  -formulation? 

•  Whal  new  products  might  be 
develop*  d  in  response  to  qualified 
health  cl  lims? 

•  Wou  d  any  of  the  regulatory  options 
discussed  in  this  ANPRM  have  a 
significalit  effect  on  small  businesses  or 
other  smfill  entities? 

•  Whal  additional  research  should 
FDA,  otaer  government  agencies,  or 
other  organizations  sponsor  to  answer 
these  questions? 

V.  References 
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1.  Task  •"orce  Final  Report,  "Consume^ 
Health  Inl  irmation  for  Better  Nutrition 
Initiative'  (July  10,  2003)  (Internet  addresses: 
http://wwv.fda.gov/oc/mcclellan/chbn.html 
or  http://i  'ww.fda.gov/ohrms/dockets/ 
default.ht  n). 

2.  "Gui(  ance  for  Industry  and  FDA: 
Interim  E\  idence-Based  Ranking  System  for 


"^The  gu  dance  identifies  three  different 
qualifying  phrases  (or  standardized  qualifying 
language]  f<|r  qualified  health  claims.  These  phrases 
are  used  according  to  a  scientific  ranking  assigned 
to  the  claiM  (which  is  discussed  in  the  interim 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Parts  1304, 1306,  and  1310 
[Docket  No.  DEA-234P] 
RiN1117-AA71 

Recordiceeping  and  Reporting 
Requirements  for  Drug  Products 
Containing  Gamma-Hydroxybutyric 
Acid  (GHB) 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  DEA  proposes  to  amend  its 
regulations  to  require  additional 
recordkeeping  and  reporting 
requirements  for  drug  products 
containing  gammff-hydroxybutyric  acid 
(GHB)  for  which  an  application  has 
been  approved  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  DEA  proposes 
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these  changes  pursuant  to  section  4  of 
the  "Hillory }.  Farias  and  Samantha 
Reid  Date-Rape  Drug  Prohibition  Act  of 
2000."  These  additional  requirements 
are  necessary  to  protect  against  the 
diversion  of  GHB  for  illicit  purposes. 
DATES:  Comments  must  be  postmarked 
by  January  26,  2004. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone  (202)  307-7297.       ' 

SUPPLEMENTARY  INFORMATION: 

What  Is  Gamma-Hydroxybutyric  Acid? 

Gamma-hydroxybutyric  acid  (GHB)  is 
a  central  nervous  system  depressant 
drug.  In  recent  years,  the  abuse  of  GHB 
has  increased  substantially.  GHB  is 
abused  to  produce  euphoric  and 
hallucinogenic  states,  and  for  its  alleged 
role  as  an  agent  to  stimulate  muscle 
growth.  GHB  can  produce  drowsiness, 
dizziness,  nausea,  visual  distiu-bances, 
unconsciousness,  seizures,  severe 
respiratory  depression,  and  coma. 

GHB  can  be  produced  in  clandestine 
laboratories  using  a  relatively  simple 
synthesis  with  readily  available  and 
inexpensive  soiut:e  materials.  Gamma- 
butyrolactone  (GBL).  a  List  I  chemical, 
is  an  industrial  solvent  that  is  used  in 
the  illicit  manufacture  of  GHB.  GBL  and 
1,4-butanediol  are  also  abused  for  their 
GHB-like  effects.  Due  to  their  structural 
and  pharmacological  similarities  to 
GHB,  GBL  and  1,4-butanediol  may  be 
considered  controlled  substance  analogs 
and  treated  as  Schedule  I  substances  if 
they  are  intended  for  human 
consumption.  GHB  is  usually 
manufactiu-ed  in  a  clear  solution  that 
can  be  disguised  by  adding  food 
coloring,  flavorings,  and/or  storing  it  in 
different  kinds  of  bottles  and  containers. 

Regulatory  History 

On  February  18,  2000,  Public  Law 
106-172  (114  Stat.  7)  the  "Hillory  J. 
Farias  and  Samantha  Reid  Date-Rape 
Drug  Prohibition  Act  of  2000"  was 
enacted.  Pub.  L.  106-172  declared  GHB 
an  imminent  hazard  to  public  safety  that 
requires  immediate  regulatory  action 
under  the  Controlled  Substances  Act. 
Pub.  L.  106-172  requires  the  Attorney 
General  to  list  GHB  as  a  Schedule  I 
controlled  substance  and  designates 
GBL  as  a  List  I  chemical.  As  a  result  of 
Pub.  L.  106-172,  DEA  issued  two  final 


rules:  Schedules  of  Controlled 
Substances:  Addition  Of  Gamma- 
Hydroxybut)rric  Acid  to  Schedule  I  (65 
FR  13235,  March  13,  2000)  (corrected  at 
65  FR  17440,  April  3,  2000)  and 
Placement  of  Gamma-Butyrolactone  in 
List  I  of  the  Controlled  Substances  Act 
(21  U.S.C.  802(34))  (65  FR  21645,  April 
24,  2000). 

Under  the  March  13,  2000  filial  rule. 
GHB  and  its  salts,  isomers,  and  salts  of 
isomers  were  placed  in  Schedule  I  and 
GHB  became  subject  to  the  regulatory 
controls  and  administrative,  civil,  and 
criminal  sanctions  applicable  to  the 
manufacture,  distribution,  dispensing, 
importing,  and  exporting  of  a  Schedule 
I  controlled  substance.  As  required  by 
Pub.  L.  106-1 72,  the  March  13,  2000 
final  rule  created  an  exception  for  drug 
products  containing  GHB,  including  its 
salts,  isomers,  and  salts  of  isomers,  for 
which  an  application  is  approved  under 
section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  The 
exception  placed  these  substances  in 
Schedule  III.  Therefore,  registered 
manufacturers  and  distributors  of  FDA- 
approved  Drugs  containing  GHB  are 
subject  to  Schedule  III  requirements. 

Cta  July  17,  2002,  the  Food  and  Drug 
Administration  (FDA)  approved 
Xyrem",  a  drug  containing  gamma- 
hydroxybutyric  acid,  as  a  Schedule  III 
controlled  substance  for  the  treatment  of 
cataplexy  associated  with  narcolepsy. 

Additional  Recordkeeping  and 
Reporting  Requirements  Proposed  for 
Schedule  III  GHB  Drug  Products 

The  March  13,  2000  final  rule  did  not 
address  the  recordkeeping  and  reporting 
requirements  recommended  by  Public 
Law  106-172  for  drug  products 
containing  GHB,  for  which  an 
application  is  approved  imder  section 
505  of  the  FFDCA.  The  additional 
requirements  are  necessary  to  prevent 
the  diversion  of  Schedule  III  GHB  drug 
products  for  illicit  purposes  and  were 
intended  by  Congress  to  be  part  of  the 
regulatory  scheme  for  these  products. 
Representative  Thomas  Bliley  explained 
Congress'  intent  in  legislating  these 
requirements  as  follows: 

Also,  under  H.R.  2130,  as  amended,  if  a 
drug  product  that  contains  GHB  receives 
FDA  approval,  the  approved  GHB  drug 
product  will  be  placed  in  Schedule  EL  of  the 
CSA.  However,  given  the  dangers  involving 
this  drug,  H.R.  2130  adds  additional 
reporting  and  accountability  requirements  to 
conform  with  the  requirements  for  schedule 
I  substances,  schedule  II  drugs,  and  schedule 
III  narcotics,  and,  significantly  would 
maintain  the  strict  schedule  I  criminal 
penalties  for  the  unlawful  abuse  of  the 
approved  drug  product.  Simply  put,  these 
additional  requirements  and  penalties  in  my 
opinion  are  needed  to  provide  greater 
protection  to  our  nation's  youth,  and  to  give 


our  law  enforcement  agencies  the  ability  to 
penalize  those  who  abuse  this  product  to  the 
fullest  extent  under  the  law.  (Mr.  Bliley. 
Cong.  Record  Jan.  31,  2000,  H61) 

In  response  to  Public  Law  106-172. 
Section  4,  this  rule  proposes 
recordkeeping  requirements  for 
practitioners  dispensing  Schedule  III 
GHB  drug  products  and  reporting 
requirements  for  manufacturers  and 
distributors  of  Schedule  IIIGHB  drug 
products.  Under  current  21  CFR 
1304.22(c)  dispensers  of  GHB,  including 
pharmacies,  are  required  to  maintain  the 
name  and  address  of  the  person  to 
whom  it  was  dispensed,  the  date  of 
dispensing,  the  number  of  units  or 
volume  dispensed,  and  the  written  or 
typewTitten  name  or  initials  of  the 
individual  who  dispensed  or 
administered  the  substance  on  behalf  of 
the  dispenser.  In  addition  to  these 
requirements,  proposed  21  CFR  1304.26 
would  require  pharmacies  and 
practitioners  dispensing  GHB  to 
maintain  and  make  available  for 
inspection  the  name  of  the  prescribing 
practitioner,  the  prescribing 
practitioner's  Federal  and  State 
registration  niunbers  with  expiration 
dates,  verification  that  the  prescribing 
practitioner  possesses  appropriate 
registration,  and  the  patient's  insurance 
provider,  if  available.  Pub.  L.  106-172. 
Section  4  also  recommended  that  DEA 
establish  a  recordkeeping  requirement 
for  "documentation  by,  a  medical 
practitioner  licensed  and  registered  to 
prescribe  the  drug  of  the  patient's 
medical  need  for  the  drug."  Part  of  this 
recommendation  is  currently  satisfied 
by  existing  DEA  requirements  in  21  CFR 
1306.04  which  state  that  prescriptions 
"must  be  issued  for  a  legitimate  medical 
ptupose."  To  further  satisfy  this 
requirement,  DEA  is  proposing  the 
amendment  of  21  CFR  1306.05  to 
require  that  the  medical  need  be  written 
on  the  prescription. 

This  rule  also  proposes  to  amend  21 
CFR  1304.33  to  include  Schedule  IH 
GHB  drug  products  as  controlled 
substances  that  must  be  reported  under 
the  Automation  of  Reports  and 
Consolidated  Orders  System  (ARCOS). 
ARCOS  is  an  automated,  comprehenisive 
drug  reporting  system,  which  monitors 
the  flow  of  DEA  controlled  substances 
from  their  point  of  manufacture  through 
commercial  distribution  channels  to 
point  of  sale  or  distribution  at  the 
dispensing/retail  level,  e.g.,  hospitals, 
retail  pharmacies,  practitioners,  mid- 
level  practitioners,  and  teaching 
institutions.  Included  in  the  list  of 
controlled  substance  transactions 
tracked  by  ARCOS  are  the  following:  All 
Schedules  I  and  II  materials 
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(manufactiirers  and  distributors); 
Schedule  III  narcotic  materials 
(manufactiu«rs  and  distributors);  and 
selected  Schedules  III  and  IV 
psychotropic  controlled  substances 
(manufacturers  only).  This  proposal 
would  add  Schedule  III  GHB  drug 
products  to  this  list. 

In  addition,  Public  Law  106-172, 
Section  4  (amending  21  U.S.C. 
827(h)(6))  recommended  that  DEA  apply 
the  mail  order  reporting  requirements  of 
21  U.S.C.  830(b)(3)  to  "gamma 
hydroxybutjrric  acid  to  the  same  extent 
and  in  the  same  manner  as  such  section 
applies  with  respect  to  the  chemicals 
and  drug  products  specified  in 
subparagraph  (A)(i)  of  such  section." 
While  DEA  is  proposing  the  amendment 
of  its  regulations  to  include  these 
provisions.  Congress  also  passed  Pub.  L. 
106-310,  the  "Children's  Health  Act  of 
2000",  Title  XXXVI  of  which  is  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000  (MAP A).  One  of  the 
consequences  of  MAPA  was  to 
redesignate  21  U.S.C.  830(b)(3)(A)(i)  as 
21  U.S.C.  830(b)(3)(B)(i).  Further.  MAPA 
required  mail  order  reporting 
requirements  for  export  transactions 
involving  ephedrine,  pseudoephedrine, 
or  phenylpropanolamine.  These 
reporting  requirements  would  not  apply 
to  distributions  of  drug  products, 
including  GHB,  pursuant  to  a  valid 
prescription,  which  were  excluded 
under  MAPA  (21  U.S.C.  830(b)(3)(D)). 
Regulations  implementing  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000  were  published  October  7, 
2003  (68  FR  57799).  Thus,  the  net  effect 
is  that  all  export  transactions  involving 
GHB  be  reported  to  DEA.  Transactions 
involving  prescriptions  of  GHB  are  not 
required  to  be  reported  to  DEA. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  This  rulemaking  creates  new 
recordkeeping  and  reporting 
requirements  which  will  have  an 
extr^nely  limited  impact  on  a  small 
number  of  registrants  due  to  the 
restricted  use  of  GHB  for  legitimate 
medical  purposes.  As  a  condition  of 
Xyrem's®  (the  FDA-approved  product 
containing  GHB)  approval,  a  risk 
management  program  was  designed  to 
limit  its  distribution.  Under  this 
program,  Xyrem®  will  only  be  available 
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to  phys  cians  and  patients  through  a 
single  G  mtralized  pharmacy.  As  a  result 
of  this  program,  at  this  time,  controlled 
substances  distributors  and  retail 
pharma  :ies  will  not  be  handling 
Xyremd  <  and,  thus,  will  not  be  affected 
by  thes«  requirements.  For  those  few 
persons  affected  by  these  proposed 
regulati  )ns,  the  information  requested 
by  thes«  added  records  is  readily  and 
commolily  available,  and  due  to  the 
limited  distribution  of  GHB  the  impact 
on  repo  ting  requirements  should  be 
minima  . 

Executi^  'e  Order  12866 

The  E  eputy  Assistant  Administrator 
further  ( ;ertifies  that  this  regulation  has 
been  dr  ifted  in  accordance  with  the 
principl  es  of  Executive  Order  12866, 
Section  1(b).  This  action  has  been 
determi  led  to  be  a  "significant 
regulate  ry  action"  under  Executive 
Order  1^866.  and  accordingly  this 
proposed  rule  has  been  reviewed  by  the 
Office  o  Management  and  Budget. 

Executi]  'e  Order  12988 

This  I  jgulation  meets  the  applicable 
standari  s  set  forth  in  Sections  3(a)  and 
3(b)(2)  c  f  Executive  Order  12988. 

Executi\  e  Order  13132 

This  I  iilemaking  does  not  preempt  or 
modify  i  iny  provision  of  state  law;  nor 
does  it  i  npose  enforcement 
respons  bilities  on  any  state;  nor  does  it 
diminis  i  the  power  of  any  state  to 
enforce  ts  own  laws.  Accordingly,  this 
rulemak  ing  does  not  have  federalism 
implical  ions  warranting  the  application 
of  Execi  tive  Order  13132. 

Unfundi  fd  Mandates  Reform  Act  of  1995 

This  t  ilemaking  will  not  result  in  the 
expendi  xae  by  state,  local,  and  tribal 
govemn  ents  in  the  aggregate,  or  by  the 
!  ector,  of  $100  million  or  more 
o  le  year,  and  would  not 
ignifics  ntly  or  uniquely  affect  small 
govemn  ents.  Therefore,  no  actions  were 
necessary  under  the  provisions 
U  ifunded  Mandates  Reform  Act 


private 
in  any 
s 


deemed 
of  the 
of  1995 

Paperwi  rk  Reduction  Act 

While[  technically,  this  rule  requires 
new,  mihimal  recordkeeping  and 
reporting  requirements  for  drug 
product*  containing  GHB,  DEA  does  not 
believe  that  these  recordkeeping  and 
reportin ;  requirements  create  any 
greater  1  our  or  cost  burden  for 
respond  mts  than  what  already  exists. 
Records  required  to  be  maintained  by 
practitioners  under  proposed  21  CFR 
1304.26  including  the  practitioner's 
name,  a(  dress,  state  license  and  federal 
registrat  on  numbers,  and  the  patient's 


insurance  provider  (if  available)  are  all 
records  which  are  maintained  as  a  usual 
course  of  professional  practice  by  a 
practitioner.  The  reporting  requirements 
proposed  under  21  CFR  1304.33  are  part 
of  an  already-approved  collection  of 
information  (OMB  111 7-0003:  ARCOS    " 
Transaction  Reporting — DEA  Form  333). 
DEA  believes  that  the  additional 
reporting  requirements  will  have  no 
impact  on  the  hour  or  cost  burden  for 
respondents  as  reports  are  generated 
and  submitted  electronically.  As  has 
been  stated  previously,  due  to  the  risk 
management  plan  established  for 
Xyrem"  (the  FDA-approved  product 
containing  GHB)  this  product  has  an 
extremely  limited  distribution  potential. 
Because  of  the  nature  of  this  product's 
distribution,  DEA  anticipates  that  fewer 
than  five  persons  will  be  impacted  by 
the  requirement  to  report  handling 
Schedule  III  GHB  products  to  ARCOS, 
and  those  persons  are  already  filing 
reports  with  DEA  for  other  controlled 
substances  handled.  The  system 
modifications  necessary  to  generate  this 
report  will  occur  as  a  normal  part  of  a 
registrant's  handling  of  this  product. . 
Therefore,  DEA  is  not  submitting  any 
changes  or  amendments  to  its  active 
information  collections  under  the 
Paperwork  reduction  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rulemaking  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small  - 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  U.S.-based  companies  to 
compete  with  foreign-based  companies 
in  domestic  and  export  markets. 

List  of  Subjects 

21  CFR  Part  1304 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1306 

Drug  traffic  control,  Prescription 
drugs. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  U 
chemicals.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  21  CFR 
Parts  1304, 1306  and  1310  are  proposed 
to  be  amended  as  follows: 
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PART  1304— RECORDS  AND 
REPORTS  OF  REGISTRANTS 
[AMENDED] 

1.  The  authority  citation  for  21  CFR 
Part  1304  continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  827,  871(b),  958, 
965,  unless  otherwise  noted. 

2.  Section  1304.22  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  1 304.22    Records  for  manufacturers, 
distributors,  dispensers,  researchers, 
Importere  and  exporters. 

*         *         *         *         * 

(c)  Records  for  dispensers  and 
researchers.  Each  person  registered  or 
authorized  to  dispense  or  conduct 
research  with  controlled  substances     ' 
shall  maintain  records  with  the  same 
information  required  of  manufactiu«rs 
pursuant  to  paragraph  (a)(2)  (i),  (ii),  (iv), 
(vii),  and  (ix)  of  this  section.  In  addition, 
records  shall  be  maintained  of  the 
number  of  units  or  volume  of  such 
finished  form  dispensed,  including  the 
name  and  address  of  the  person  to 
whom  it  was  dispensed,  the  date  of 
dispensing,  the  number  of  imits  or 
volume  dispensed,  and  the  written  or 
typewritten  name  or  initials  of  the 
individual  who  dispensed  or 
administered  the  substance  on  behalf  of 
the  dispenser.  In  addition  to  the 
requirements  of  this  paragraph 
practitioners  dispensing  gamma- 
hydroxybutyric  acid  pursuant  to  a 
prescription  must  also  comply  with 
§1304.26. 
***** 

3.  Section  1304.26  is  proposed  to  be 
added  to  read  as  follows: 

§1304.26    Additional  recordkeeping 
requirements  applicable  to  drug  products 
containing  gamma-hydroxybutyric  acid. 

In  addition  to  the  recordkeeping 
requirements  for  dispensers  and 
researchers  provided  in  §  1304.22, 
practitioners  dispensing  gamma- 
hydroxybutyric  acid  that  is 
manufactiu-ed  or  distributed  in 
accordance  with  an  application  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  must  maintain,  and 
make  available  for  inspection  and 
copying  by  the  Attorney  General,  all  of 
the  following  records  for  each 
prescription: 

(a)  Name  of  the  prescribing 
practitioner. 

(b)  Prescribing  practitioner's  Federal 
and  State  registration  numbers,  with  the 
expiration  dates  of  these  registrations. 

(c)  Verification  that  the  prescribing 
practitioner  possesses  the  appropriate 
registration  to  prescribe  this  controlled 
substance. 


(d)  Patient's  name  and  address. 

(e)  Patient's  insurance  provider,  if 
available. 

4.  Section  1304.33  is  proposed  to  be 
amended  by  revising  paragraph  (c)  and 
the  introductory  text  of  paragraph  (d)(1) 
to  read  as  follows: 

§1304.33    Reports  to  ARCOS. 

***** 

(c)  Persons  reporting.  For  controlled 
substances  in  Schedules  I,  II.  narcotic 
controlled  substances  in  Schedule  III, 
and  gamma-hydroxybutyric  acid  drug 
product  controlled  substances  in 
Schedule  IH,  each  person  who  is 
registered  to  manufacture  in  bulk  or 
dosage  form,  or  to  package,  repackage, 
label  or  relabel,  and  each  person  who  is 
registered  to  distribute,  including  each 
person  who  is  registered  to  reverse 
distribute,  shall  report  acquisition/ 
distribution  transactions.  In  addition  to 
reporting  acquisition/distribution 
transactions,  each  person  who  is 
registered  to  manufacture  controlled 
substances  in  bulk  or  dosage  form  shall 
report  manufacturing  transactions  on 
controlled  substances  in  Schedules  I 
and  II,  each  narcotic  controlled 
substance  listed  in  Schedules  III.  FV, 
and  V,  gamma-hydroxybutyric  acid  drug 
product  controlled  substances  in 
Schedule  III,  and  on  each  psychotropic 
controlled  substance  listed  in  Schedules 
III  and  rv  as  identified  in  paragraph  (d) 
of  this  section. 

(d)  Substances  covered.  (1) 
Manufacturing  and  acquisition/ 
distribution  transaction  reports  shall 
include  data  on  each  controlled 
substance  listed  in  Schedules  I  and  II, 
on  each  narcotic  controlled  substance 
listed  in  Schedule  III  (but  not  on  any 
material,  compoiuid,  mixture  or 
preparation  containing  a  quantity  of  a 
substance  having  a  stimulant  effect  on 
the  central  nervous  system,  which 
material,  compound,  mixture  or 
preparation  is  listed  in  Schedule  III  or 
on  any  narcotic  controlled  substance 
listed  in  Schedule  V),  and  on  gamma- 
hydroxybutyric  acid  drug  products 
listed  in  Schedule  HI.  Additionally, 
reports  on  manufacturing  transactions 
shall  include  the  following  psychotropic 
controlled  substances  listed  in 
Schedules  III  and  IV: 


PART  1306— PRESCRIPTIONS 
[AMENDED] 

1.  The  authority  citation  for  Part  1306 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  829,  871(b). 

2.  Section  1306.05  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 


§1306.05    Manner  of  issuance  of 
prescriptions. 

(a)  All  prescriptions  for  Controlled 
substances  shall  be  dated  as  of,  and 
signed  on,  the  day  when  issued  and 
shall  bear  the  full  name  and  address  of 
the  patient,  the  drug  name,  strength, 
dosage  form,  quantity  prescribed, 
directions  for  use  and  the  name,  address 
and  registration  number  of  the 
practitioner.  Where  a  prescription  is  for 
gamma-hydroxybutyric  acid,  the 
practitioner  shall  note  on  the  face  of  the 
prescription  the  medical  need  of  the 
patient  for  the  prescription.  A 
practitioner  may  sign  a  prescription  in 
the  same  manner  as  he  would  sign  a 
check  or  legal  document  (e.g.,  J.H.  Smith 
or  John  H.  Smith).  Where  an  oral  order 
is  not  permitted,  prescriptions  shall  be 
written  with  ink  or  indelible  pencil  or 
typewriter  and  shall  be  manually  signed 
by  the  practitioner.  The  prescriptions 
may  be  prepared  by  the  secretary  or 
agent  for  the  signature  of  a  practitioner, 
but  the  prescribing  practitioner  is 
responsible  in  case  the  prescription 
does  not  conform  in  all  essential 
respects  to  the  law  and  regulations.  A 
corresponding  liability  rests  upon  the 
pharmacist,  including  a  pharmacist 
employed  by  a  central  fill  pharmacy, 
who  fills  a  prescription  not  prepared  in 
the  form  prescribed  by  DEA  regulations. 


PART  1 31 0-RECORDS  AND 
REPORTS  OF  USTED  CHEMICALS 
AND  CERTAIN  MACHINES  [AMENDED] 

1.  The  authority  citation  for  part  1310 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  802,  827(h).  830. 
871(b). 

2.  Section  1310.03  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 


§  1 31 0.03    Persons  required  to 
records  and  file  reports. 


(c)  Each  regulated  person  who 
engages  in  a  transaction  with  a 
nonregulated  person  or  who  engages  in 
an  export  transaction  that  involves 
ephedrine,  pseudoephedrine,  or 
phenylpropanolamine,  or  gamma- 
hydroxybutyric  acid,  including  drug 
products  containing  these  chemicals, 
and  uses  or  attempts  to  use  the  Postal 
Service  or  any  private  or  commercial 
carrier  must  file  monthly  reports  of  each 
such  transaction  as  specified  in 
§1310.05  of  this  part. 
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Dated:  November  14.  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

[FR  Doc.  03-29336  Filed  11-24-03;  8:45  am] 

BtUJNG  CODE  4410-«»-P 

DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Parts  1309, 1310 
[Docket  No.  DEA-189P] 

RIN1117-AA67 

Chemical  Registration  Waivers; 
Exemption  From  Chemical 
Registration  Fees  for  Certain  Persons 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  DEA  is  prop_psing  amending 
its  regulations  to  waive  the  requirement 
of  registration  for  contract  processors, 
medical/first  aid  kit  providers, 
distributors  of  sample  packages  of  drug 
products,  and  distributors  of  research/ 
reference  standards  pursuant  to  21 
U.S.C.  822(d).  These  actions  are  being   • 
taken  in  response  to  industry  comments 
and  suggestions.  DEA  has  determined 
that  requiring  registration  for  these 
activities  is  not  necessary  for  effective 
enforcement  under  the  Controlled 
Substances  Act  (CSA),  and  waiving  the 
requirement  of  registration  will  ease 
regulatory  burdens  for  the  affected 
industries.  DEA  is  also  proposing 
exempting  charitable  organizations  and 
governmental  entities  from  initial  and 
renewal  registration  fees.  These  fee 
exemptions  will  bring  the  chemical 
regulations  into  conformance  with  the 
controlled  substances  regulations  (21 
CFR  1301.21). 

DATES:  Written  comments  must  be 
postmarked  on  or  befcu«  January  26, 
2004. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcesment 
Administration,  Washington,  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

SUPf>LEMENTARY  INFORMATION:     - 
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Special  Notice 

Due  t  ( concerns  regarding  possible 
harmfu  side  effects,  the  Food  and  Drug 
Admini  itration  (FDA)  initiated  action  in 
Noveml  er,  2000,  to  remove 
phenyl{  ropanolamine  from  the  market. 
As  a  result,  many  firms  voluntarily 
discontkiued  marketing  products 
containmg  phenylpropanolamine  and 
removes  them  from  the  shelves  for 
disposal.  However,  since  some  products 
containing  phenylpropanolamine  are 
still  available,  DEA  has  written  these 
proposaii  regulations  to  include  drug 
product$  containing 
phenylpropanolamine,  where 
appropr  ate,  as  well  as  drug  products 
contain!  ig  pseudoephedrine. 

I.  Background 

What  Legislation  Permits  DEA  to 
Regulatithe  Chemicals  Industry,  and 
What  La  ws  Allow  DEA  To  Waive 
Registration  Requirements? 

The  D  omestic  Chemical  Diversion 
Control  \ct  of  1993  (DCDCA) 
establisl  led  that  persons  distributing, 
importii  ig,  or  exporting  List  I  chemicals 
must  rej  ister  with  DEA.  In  addition,  it 
removec  the  exemption  of  single-entity 
ephedriie  drug  products  from  the 
chemical  regulations.  The 
Comprenensive  Methamphetamine 
Control  kct  of  1996  (MCA)  expanded  on 
the  registration  requirement  of  the 
DCDCA  py  removing  the  exemption  for 
pseudoeiphedrine, 

phenylpropanolamine  and  combination 
ephedriie  drug  products.  Persons 
distributing,  importing  or  exporting 
these  drug  products  must  register  with 
DEA(21^U.S.C.  822,  957). 

The  registration  requirement  is  not 
absolutelSection  302(c)  of  the  CSA  (21 
U.S.C.  8fe2(c))  provides  that  certain 
persons,  including  common  or  contract 
carriers  md  warehousemen,  are  not 
subject  1 Q  the  registration  requirement. 
Fiuther,  section  302(d)  of  the  CSA  (21 
U.S.C.  8  >2(d)>.provides  that  the 
Attome]  General  may  waive  the 
registraqon  requirement  for  certain 
persons  if  it  is  consistent  with  the 
public  health  and  safety. 

As  DQ\  has  worked  to  implement  the 
DCDCA  find  MCA,  a  number  of  issues 
have  be^n  raised  regarding  waiving  the 
requireiient  of  registration  for  persons 
engaged  in  certain  activities  under  the 
regulatic  ns.  In  some  cases  there  are 
parallels  between  identified  activities 
and  acti  rities  previously  exempted  from 
the  regis  tration  requirement.  DEA  has 
reviewef  the  requests  received  from 
industrj^  and  has  determined  that  the 
requirement  of  registration  is  not 
necessai  y  for  contract  processors, 
medical  first  aid  kit  providers, 


distributors  of  sample  packages,  and 
distributors  of  research/reference 
standards  as  discussed  below.  Further, 
DEA  has  determined  that  charitable 
organizations  and  governmental  entities 
should  be  exempted  from  payment  of 
the  application'tee  for  registration  and 
reregistration,  but  that  the  requirement 
of  registration  itself  must  remain  in 
effect  for  effective  diversion  control. 
These  proposed  fee  exemptions  are  also 
discussed  below. 

How  Will  These  Proposed  Waivers  and 
Exemptions  Benefit  the  Regulated 
Industry? 

Current  DEA  regnlations  require  that 
any  person  who  manufactures, 
distributes,  imports,  or  exports  a  List  I 
chemical  must  first  register  with  DEA 
annually  as  a  List  I  chemicals  handler 
and  pay  a  registration  fee.  DEA  has 
recognized  that,  for  certain  industries, 
registration  is  uimecessary  for  effective 
enforcement  of  the  law,  and  has 
accommodated  the  waiver  of 
registration  through  Memoranda  of 
Understanding  (MOUs)  between  DEA 
and  affected  persons.  In  this 
rulemaking,  DEA  is  proposing  to  waive 
the  requirement  of  registration  for 
contract  processors,  medical/ first  aid  kit 
providers,  distributors  of  sample 
packages,  and  distributors  of  research/ 
reference  standards.  Were  DEA  not  to 
propose  these  regulations,  thereby 
codifying  present  Administration 
policy,  each  affected  person  would  be 
required  to  register  with  DEA  aimually 
and  pay  an  initial  registration  fee  of 
$595  and  aimual  reregistration  fees  of 
$477.  If  finalized,  these  proposed 
regulations  will  require  exempt  persons 
to  notify  DEA  only  once  of  their 
activities,  at  a  cost  of  mailing  one  letter, 
as  opposed  to  an  annual  registration  fee. 
Industry  would  benefit  from  a 
significant  cost  savings  as  no  fee  would 
be  charged  for  the  one-time  notification. 
Further,  in  this  rulemaking  DEA  is 
proposing  to  exempt  charitable 
organizations  and  governmental  entities 
from  payment  of  the  application  fee  for 
registration  and  reregistration  as  List  I 
chemical  handlers.  These  exemptions 
will  reduce  regulatory  requirements  for 
the  applicable  industry,  creating  a  cost 
savings  for  affected  persons. 

What  Chemicals  Would  Be  Affected  by 
These  Proposed  Regulations? 

The  proposed  waiver  of  the 
requirement  of  registration  or 
reregistration  for  contract  processors 
will  affect  all  List  I  chemicals.  List  I 
chemicals  have  legitimate  uses  within 
commercial  industry,  being  used  for 
research  and  manufactiuing  purposes. 
List  1  chemicals  include,  but  are  not 


Federal  Register /Vol.  68,  No.  227 /Tuesday.  November  25.  2003  /  Proposed  Rules 


66053 


limited  to,  ephedrioe,  pseudoephedrine 
and  phenylpropanolamine  (used  in  the 
manufacture  of  pharmaceutical 
products),  benzaldehyde  (used  in  the 
manu&cture  of  perfumes  and  dyes), 
hydriodic  acid  (a  disinfectant  and 
chemical  reagent),  nitroethane  (a 
solvent),  and  white  phosphorus  (used  in 
the  production  of  other  phosphoric 
compoimds).  As  a  rule,  with  the 
exception  of  pseudoephedrine, 
phenylpropanolamine,  and  ephedrine, 
which  are  distributed  to  the  public  in 
regulated  form  as  over-the-counter 
medications.  List  I  chemicals  in 
regulated  form  are  usually  distributed  in 
commercial  transactions  between 
businesses  and  only  rarely  to  the  public 
in  retail  transactions.  It  is  within  this 
commercial  arena  that  contract 
processors  operate;  they  do  not 
distribute  at  retail  to  the  public. 

The  proposed  waiver  of  the 
requirement  of  registration  or 
reregistration  for  distributors  of 
research/reference  standards  would 
affect  the  List  I  chemicals  ephedrine, 
pseudoephedrine  and 
phenylpropanolamine.  The  proposed 
waiver  of  the  requirement  of  registration 
or  reregistration  for  medical/first  aid  kit 
providers  and  distributors  of  sample 
packages  would  affect  the  List  I 
chemical  pseudoephedrine. 
Pseudoephedrine,  a  chemical  widely 
used  in  over-the-counter  medications,  is 
a  decongestant  used  for  the  temporary 
relief  of  nasal  congestion  due  to  the 
common  cold,  hay  fever  or  other  upper 
respiratory  allergies.  Products 
containing  pseudoephedrine  are  widely 
available  in  a  variety  of  dosage  forms  as 
a  single  entity  or  in  combination  with 
antihistamines,  antitussives,  analgesics, 
expectorants,  and/or  vitamins. 
Ephedrine  is  used  for  the  temporary 
relief  of  shortness  of  breath,  tightness  of 
chest,  and  wheezing  due  to  bronchial 
asthma. 

The  majority  of  the  products 
purchased  by  the  public  containing 
pseudoephedrine  are  commonly  used 
medications  and  are  easily  accessible  at 
pharmacies,  grocery  stores,  discoimted 
department  stores,  and  a  variety  of  other 
retail  stores.  These  products  are 
available  to  the  public  without  a 
prescription.  A  few  products  containing 
pseudoephedrine  or  ephedrine  are 
prescription  products  and  require  a 
prescription  issued  by  a  practitioner 
prior  to  being  dispensed  to  a  patient. 
This  proposed  regulation  will  not 
adversely  impact  the  public's  ability  to 
easily  access  these  products. 


n.  Waivers  of  the  Requirement  of 
Registration 

A.  Contract  Processors 

What  Are  Contract  Processors? 

Contract  processors,  sometimes 
referred  to  within  the  industry  as 
"tollers",  are  those  persons  who, 
through  a  legally  binding  agreement 
with  a  registrant,  take  physical 
possession  of  a  listed  chemical  for  the 
piupose  of  providing  a  processing 
service  to  the  registrant.  Such  processes 
may  include,  but  are  not  limited  to, 
packaging  a  product  and  adding 
chemicals  to  a  mixture.  The  contract 
processor  never  has  legal  ownership  or 
control  of  the  chemicals;  legal  title 
remains  with  the  registrant.  Following 
processing,  the  contract  processor  either 
returns  all  of  the  chemicals  received  to 
the  registrant,  or  distributes  them  as 
required  by  the  registrant. 

Why  Is  DEA  Waiving  the  Requirement 
of  Registration  for  Contract  Processors? 

In  reviewing  this  situation,  DEA  has 
noted  that  activities  of  certain  contract 
processors  parallel  those  of  a  warehouse 
at  which  chemicals  are  stored,  for  which 
an  exemption  from  registration  has  been 
provided  under  21  U.S.C.  822(c)  (21 
CFR  1309.23(b)(1)).  As  with  the 
warehouseman,  the  contract  processor 
merely  carries  out-the  processing 
requirements  of  the  registrant;  the 
contract  processor  does  not  have,  at  any 
time,  legal  title  to  or  legal  control  of  the 
chemicals.  The  registrant  provides  the 
material  to  the  contract  processor  for  a 
specific  function,  after  which  the 
material  is  returned  to  the  registrant, 
thus  maintaining  a  closed-loop  system. 
DEA  has  determined  that,  under  such 
circumstances,  the  requirement  of 
registration  is  not  necessary  for  effective 
chemical  control.  Therefore,  DEA  is 
proposing  to  amend  the  regulations  to 
waive  the  requirement  of  registration  for 
contract  processors  provided  that 
chemicals  are  distributed  only  back  to 
the  registrant.  As  with  warehousemen,  a 
registrant  utilizing  a  contract  processor's 
services  would  be  responsible  for 
exercising  due  care  in  selection  of  the 
processor  (21  CFR  1309.71,  21  CFR 
1309.72).  The  registrant  would  have  to 
ensure  that  the  contract  processor  has  in 
place  appropriate  procedmes  and 
safeguards  to  protect  chemicals  from 
diversion. 

What  Circumstances  Are  Not  Permitted 
Under  This  Waiver? 

Contract  processors  do  not  always 
operate  within  a  closed-loop  system.  In 
some  cases,  a  contract  processor  may 
receive  chemicals  from  an  outside 


source,  process  them,  and  distribute  the 
chemicals  to  the  registrant.  In  other 
cases,  a  registrant  may  provide  the 
chemicals  to  the  contract  processor 
which  processes  them  and,  per  the 
registrant's  instructions,  distributes  the 
chemicals  to  other  persons.  These 
activities  deviate  from  the  closed-loop 
system  between  the  registrant  and 
contract  processor  and  involve 
distributions  to  or  from  other 
registrants.  Therefore,  these  types  of 
activities  will  remain  subject  to  the 
registration  requirements  under  the  law. 
DEA  is  proposing  that,  as  with  the 
existing  provisions  for  warehouses,  the 
waiver  will  apply  only  to  those 
circumstances  in  which  a  registrant 
distributes  directly  to  a  contract 
processor  which,  in  turn,  will  distribute 
only  back  to  the  registrant  from  which 
it  received  the  chemicals. 

B.  Medical/First  Aid  Kit  Providers 

What  Are  Medical/First  Aid  Kit 
Providers? 

Medical/first  aid  kit  providers 
distribute  small  amounts  of 
pseudoephedrine  drug  products,  in 
individual  transactions,  to  medical/first 
aid  kits  maintained  by  businesses  for 
the  personal  medical  use  of  employees 
in  the  workplace.  The  distributions  are 
usually  conducted  in  face-to-face 
transactions  (an  agent  or  employee  of 
the  distributor  delivers  the  products 
directly  to  the  customer),  the  products 
are  distributed  for  the  personal  medical 
use  of  the  employees  of  the  customer, 
and  are  less  than  the  retail  threshold  per 
transaction.  [As  used  in  this  document 
and  referenced  in  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000  (Section  XXXVI  of  Pub.L. 
106-310),  the  term  "transaction"  is 
defined  to  mean  the  provision  of 
regulated  drug  products  to  a  specific 
location,  not  the  provision  of  regulated 
drug  products  to  a  specific  medical/first 
aid  kit  within  a  location.  Thus,  under 
the  terms  of  this  proposed  waiver,  if  a 
location  had  multiple  medical/first  aid 
kits,  the  medical/first  aid  kit  provider 
would  be  permitted  to  supply  the 
location  with  a  quantity  of  product 
below  the  retail  per-transaction  limit 
during  each  visit  to  that  specific 
location.  Product  may  be  allocated  to 
multiple  medical/first  aid  kits 
throughout  a  specific  location,  without 
the  medical/first  aid  kit  provider  being 
required  to  register  with  DEA,  so  long  as 
the  amoiuit  of  product  distributed  does 
not  exceed  the  retail  per-transaction 
threshold.] 
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Why  is  DEA  Waiving  the  Requirement 
of  Registration  for  Medical/First  Aid  Kit 
Providers? 

Medical/first  aid  kit  provider 
activities  closely  parallel  those  of  retail 
distributors;  sales  involve  retail  below- 
threshold  amounts  of  the  products,  are 
made  in  face-to-face  transactions,  and 
are  intended  for  the  personal  medical 
use  of  the  employees  of  the  business. 
DEA  has  determined  that,  where  a 
medical/first  aid  provider's  activities  are 
restricted  to  retail  below-threshold,  face- 
to-face  transactions  to  supply/replenish 
medical  or  first  aid  kits  maintained  for 
the  personal  medical  use  of  employees 
in  the  workplace,  application  of  the 
registration  requirement  is  not  necessary 
for  effective  enforcement  of  the 
chemical  control  program.  Lastead,  the 
providers  must  submit  written  notice  to 
DEA  certifying  that  their  activities  will 
be  limited  to  distribution  of  retail 
beloW-threshold  quantities  of  a  drug 
product  containing  pseudoephedrine 
that  is  regulated  pursuant  to 
§  1300.02(b)(28Mi)(D)  for  purposes  of 
supplying/replenishing  medical  or  first 
aid  kits  maintained  by  businesses  for 
the  use  of  their  employees.  (A  model  of 
the  notice  to  be  used  may  be  found  in 
proposed  1309.24(1).)  Notice  must  be 
provided  on  official  company  letterhead 
to  the  Drug  Enforcement 
Administration,  Chemical  Control 
Section.  Washington,  D.C.  20537. 

Those  medical/first  aid  kit  providers 
currently  operating  pursuant  to 
Memoranda  of  Understanding  (MOU) 
with  DEA  will  be  required  to  request  a 
waiver  of  the  requirement  of  registration 
once  the  Final  Rule  implementing  these 
regulations  is  published  in  the  F«leral 
Register. 

Although  medical/first  aid  kit 
providers  conduct  individual 
transactions  in  retail  below-threshold 
quantities,  they  may  store  large 
quantities  of  drug  products  containing 
list  I  chemicals  that  are  regulated 
pursuant  to  §  1300.02{b)(28)(i)(D)  at  any 
one  time.  Because  of  this,  the  issue  of 
theft  or  loss  of  these  drug  products  is  of 
concern  to  DEA.  It  is  extremely 
important  that  persons  supplying/ 
replenishing  medical  or  first  aid  kits 
maintained  by  businesses  for  the  use  of 
their  employees  take  adequate  and 
appropriate  measures  to  ensure  the 
seciu-ity  of  these  drug  products  in4heir 
possession  (21  CFR  1309.71-1309.73). 
Persons  receiving  a  waiver  of  the 
requirement  of  registration  should  pay 
special  attention  to  the  storage  and 
seciu-ity  of  the  regulated  drug  products. 
Further,  waiver  of  the  registration 
requirement  does  not  obviate  the  need 
for  complete  and  accurate 


227 /Tuesday,  November- 25,  2003 / Proposed  Rules 


recordkpeping  and  reporting  to  DEA  (21 
CFR  13lO,  1313).  The  waiver  of  the 
requirement  of  registration  may  be 
revoked  or  suspended  under  the  terms 
discussi  )d  in  Section  lI.E.  of  this 
preamb  e  and  the  proposed  regulations. 

C.  Distnbutors  of  Sample  Packages  of 
Drug  Pivducts 

What  A  -e  Sample  Packages,  and  When 
May  tht  Requirement  of  Registration  Be 
Waived  for  Distributions  of  Sample 
Package  s? 

It  is  n  3t  unusual  for  manufacturers  of 
drug  pr  iducts  containing  retail  below- 
thresho  d  amounts  of  pseudoephedrine 
that  are  regulated  pursuant  to 
§  1300.Q2{b)(28)(i)(D)  to  distribute  firee 
samples  of  their  products  directly  to  the 
public  a  s  part  of  marketing  campaigns. 
The  san  pies  may  be  distributed  through 
mass  di  itributions  in  newspapers, 
magazir  es,  or  through  the  mail.  A 
sample  lackage  contains  not  more  than 
two  soli  i  dosage  units  of  the  product,  or 
the  equi  valent  of  two  dosage  units  in 
liquid  ft  rm,  not  to  exceed  10  milliliters 
of  liqui(  per  package.  DEA  has 
determi  led  that  application  of  the 
specific  registration  requirement  is  not 
necessaj  y  for  effective  enforcement  of 
chemici  1  controls,  provided  that  the 
sampler  does  not  distribute  more  than 
one  santple  package  of  a  drug  product 
contain:  ng  retail  below-threshold 
amount  of  pseudoephedrine  that  is 
regulate  1  pursuant  to 
§  1300.q2(b){28)(i)(D)  to  an  individual  or 
residen^al  address  in  any  30-day  time 
period.  Instead,  DEA  will  require  that 
the  sampler  must  submit  written  notice 
to  DEA  certifying  that  their  activities 
will  be  imited  to  individual 
distributions  of  sample  packages 
containmg  not  more  than  two  solid 
dosage  i^nits  of  the  product,  or  the 
equivalent  of  two  dosage  units  in  liquid 
form,  ndt  to  exceed  10  milliliters  of 
liquid  p^r  package,  and  that 
distributions  will  not  exceed  one  per 
individual  or  residential  address  per  30- 
day  timt  period.  Notice  must  be 
provided  on  official  company  letterhead 
to  the  laical  field  office  of  the  Drug 
Enforce]  aent  Administration.  Contact 
informa  ion  for  local  DEA  field  offices 
may  be  i  )btained  from  the  Drug 
Enforce!  nent  Administration  Website  at 
http://www.dea.gov.  Once  notification 
has  beei .  received,  the  local  field  office 
will  pro  /ide  instruction  on  handling  the 
product 

Those  persons  distributing  sample 
package  i  currently  operating  pursuant 
to  Mem(  iranda  of  Understanding  (MOU) 
with  DE  \  will  be  required  to  request  a 
waiver  c  f  the  requirement  of  registration 
once  th<  final  rule  implementing  these 


regulations  is  published  in  the  Federal 
Register. 

Although  distributors  of  sample 
packages  may  distribute  only  one 
sample  package  to  an  individual  or 
residential  address  in  a  30-day  time 
period,  they  may  store  very  large 
quantities  of  regulated  drug  products. 
The  issue  of  theft  or  loss  of  these  drug 
products  is  of  concern  to  DEA.  It  is 
extremely  important  that  persons 
making  distributions  of  these  sample 
packages  take  adequate  and  appropriate" 
measures  to  ensure  the  security  of  these 
drug  products  in  their  possession  (21  , 
CFR  1309.71-1309.73).  Persons 
receiving  a  waiver  of  the  requirement  of 
registration  should  pay  special  attention 
to  the  storage  and  security  of  the  sample 
packages.  Further,  waiver  of  the 
requirement  of  regiskation  does  not 
obviate  the  need  for  accurate 
recordkeeping  and  reporting  to  DEA  (21 
CFR  1310, 1313).  The  waiver  of  the 
requirement  of  registration  may  be 
revoked  or  suspended  under  the  terms  - 
discussed  in  Section  lI.E.  of  this 
preamble  and  the  proposed  regulations. 

D.  Distribution  of  Research/Reference 
Standards 

What  Are  Distributions  of-Research/ 
Reference  Standards,  and  When  May  the 
Requirement  of  Registration  Be  Waived 
for  These  Distributions? 

DEA  registered  manufactiu-ers  of 
regulated  drug  products  sometimes 
maintain  separate  locations  at  which 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  research/ 
reference  standards  are  manufactured 
and  distributed  to  other  locations 
operated  by  the  registrant  for  use  in 
manufactiiring  processes.  DEA  has 
determined  that  requiring  registration 
for  such  distributions  is  not  necessary 
for  effective  enforcement  of  the 
chemical  control  program  provided  that 
the  distributions  are  less  than  five  (5) 
grams  per  transaction,  not  to  exceed 
fifty  (50)  grams  ciunulatively  per 
calendar  month,  and  are  made  solefy 
between  locations  operated  by  the  same 
regulated  person.  The  small  amounts  of 
material  involved  and  the  closed  system 
within  which  the  material  is  distributed 
do  not  present  significant  potential  for 
diversion.  Further,  because  these 
samples  are  used  for  research  purposes, 
the  controls  siurounding  these 
chemicals,  as  well  as  their  chain  of 
custody,  are  very  strict.  These  added 
safeguards  lessen  the  potential  for 
diversion.  Therefore,  DEA  is  proposing 
the  amendment  of  21  CFR  1309.24  to 
waive  the  requirement  of  registration  for 
the  distribution  of  research/reference 
standards.  The  waiver  of  the 
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requirement  of  registration  may  be 
revoked  or  suspended  under  the  terms 
discussed  in  Section  II.E.  of  this 
preamble  and  the  proposed  regulations. 

E.  Waiver  Revocations  and  Suspensions 

Any  waiver  granted  to  any  medical/ 
first  aid  kit  provider,  distributor  of 
sample  packages,  or  distributor  of 
research/reference  standards  under  the 
provisions  of  this  Notice  of  Proposed 
Rulemaking  may  be  revoked  or 
suspended.  If  the  Administrator  of  DEA 
finds  that  continuation  of  the  waiver  of 
the  requirement  of  registration  for  any 
person  granted  a  waiver  pm-suant  to 
these  regulations  would  not  be  in  the 
public  interest,  or  would  be  subject  to 
suspension  or  revocation  pursuant  to 
any  other  ground  imder  Section  304  of 
the  Act  (21  U.S.C.  824),  the 
Administrator  shall  serve  upon  the 
person  an  order  to  show  cause  why  the 
waiver  of  registration  should  not  be 
revoked  or  suspended  as  set  forth  in  21 
CFR  1309.46(b),  and,  if  applicable,  why 
any  pending  applications  for  List  I 
chemical  registration  should  not  be 
denied  as  set  forth  in  21  CFR  1309.46(a). 

m.  Fee  Exemptions 

A.  Charitable  Organizations  '' 

It  is  not  imusual  for  charitable 
organizations  to  receive  donations  of 
drug  products  containing  a  List  I 
chemical  that  are  regulated  pursuant  to 
§  1300.02(b)(28)(i)(D)  as  part  of  their 
normal  course  of  business.  These 
donations  may  be  received  from  a 
variety  of  sources  including  retail 
distributors,  wholesale  distributors  and 
manufacturers.  The  charitable 
organizations  distribute  the  products 
either  directly  to  the  ultimate  users  or 
to  other  foreign  or  domestic  charitable 
organizations. 

For  purposes  of  these  proposed 
regulations,  DEA  is  defining  a  charitable 
organization  as  one  meeting  the 
requirements  of  the  Internal  Revenue 
Service  Code  (26  U.S.C.  501(c)(3)). 
When  seeking  an  exemption  from 
payment  of  application  fees  for 
registration  or  reregistration,  such  - 
charitable  organizations  must  present  to 
DEA,  along  with  their  application  for 
registration  or  reregistration,  a  copy  of 
their  advance  determination  letter  or 
determination  letter  issued  by  the 
Internal  Revenue  Service  as  proof  of 
their  tax-exempt  status  under  the 
provisions  of  26  U.S.C.  508  and  its 
implementing  regulations. 

Distributions  made  by  charitable 
organizations  directly  to  ultimate  users 
are  retail  distributions;  products  are 
distributed  in  face-to-face  transactions 
for  personal  medical  use,  and  involve 


below-threshold  amoxmts  of  listed 
chemicals.  As  retail  transactions,  they 
are  not  subject  to  the  registration 
requirement. 

However,  distributions  to  other 
charitable  organizations,  whether 
domestic  distribution  or  exportation,  are 
subject  to  the  registration  requirement. 
Because  the  volume  of  drug  products 
containing  a  List  I  chemical  that  are 
regulated  pursuant  to 
§^1300.02(b)(28){i)(D)  being  distributed 
by  these  organizations  can  be 
significant,  registration  with  DEA 
remains  necessary,  as  well  as  the 
recordkeeping  and  reporting 
requirements.  However,  it  is  not  DEA's 
intent  that  these  organizations  be 
financially  penalized  for  their  activities. 
Therefore,  DEA  is  proposing 
amendments  to  the  regulations 
exempting  charitable  organizations  bom 
registration  fees. 

B.  Federal,  State,  and  Local  Agencies 

It  has  been  general  practice  and 
tradition  that  DEA  does  not  assess  other 
governmental  entities — Federal,  state  or 
local — the  fees  required  for  registration 
or  reregistration.  This  provision,  which 
does  exist  for  controlled  substances 
registrants,  was  inadvertently  not 
included  in  the  chemical  regulations. 
Therefore,  to  provide  consistent 
registration  fee  requirements,  DEA  is 
proposing  the  amendment  of  the 
chemical  regulations  to  exempt 
governmental  entities  from  fees. 

IV.  Clarification  of  the  Waiver  of  the 
Requirement  of  Registration  for  Certain 
Controlled  Substances  Registrants 

Title  21  CFR  1309.24  provides  that 
persons  registered  with  DEA  to 
distribute  or  dispense  controlled 
substances  are  not  required  to  obtain  a 
separate  chemical  registration  to 
distribute  drug  products  containing  a 
List  I  chemical  that  are  regulated 
pursuant  to  §  1300.02(b)(28)(i)(D). 

This  provision  is  intended  to  allow 
controlled  substances  manufacturers, 
distributors,  and  dispensers  to  engage  in 
activities  with  regulated  drug  products 
that  are  similar  or  equivalent  to  their 
activities  with  controlled  substances, 
i.e.,  manufacturers  and  distributors  may 
engage  in  wholesale  transactions  and 
dispensers,  such  as  retail  pharmacies, 
may  engage  in  retail  transactions. 

However,  DEA  has  become  aware  of 
instances  in  which  controlled 
substances  dispensers,  in  particular 
retail  pharmacies,  have  been  engaging  in 
listed  chemical  activities  inconsistent 
with  their  controlled  substances 
activities.  DEA  intended  that  the  waiver 
for  dispensers  would  apply  to  retail  type 
transactions,  i.e.,  distributions  of  below- 


threshold  amoiuits  to  individual 
customers  for  personal  medical  use,  and 
not  to  distributions  of  above-threshold 
quantities  or  distributions  not  intended 
for  the  personal  medical  use  of  the 
customer.  For  example,  a  retail 
pharmacy  may  distribute  retail 
quantities  of  drug  products  containing  a 
List  I  chemical  that  are  regulated 
pursuant  to  21  CFR  1300.02(b)(28) 
under  the  chemical  registration  waiver, 
but  must  obtain  a  separate  chemical 
registration  for  distributions  above  the 
retail  threshold  or  distributions  not 
intended  for  the  personal  medical  use  of 
the  customer.  Similarly,  a  controlled 
substances  distributor  would  be  exempt 
bom  obtaining  a  registration  for 
distributing,  but  not  manufacturing, 
regulated  drug  products.  It  was  not 
DEA's  intent  to  permit  controlled 
substances  registrants  to  use  the  waiver 
of  the  requirement  of  chemical 
registration  to  conduct  activities 
inconsistent  with  their  controlled 
substances  activities.  Therefore,  DEA 
proposes  to  amend  its  regulations  to 
clarify  that  controlled  substances 
manu&cturers,  distributors,  and 
dispensers  may  conduct  similar  or 
equivalent  activities  involving  drug 
products  containing  a  List  I  chemical 
that  are  regulated  piu^uant  to 
§  1300.02(b)(28)(i)(D)  without  having  to 
obtain  a  chemical  registration. 

V.  Technical  Corrections 

What  Technical  Corrections  Are 
Proposed  in  This  Rulemaking? 

While  preparing  this  notice,  DEA 
noted  inaccurate  citations  for  the 
definition  of  "regulated  transaction"  in 
21  CFR  Part  1310.  Therefore,  DEA  is 
proposing  the  correction  of  these 
inaccurate  citations. 

Further,  it  was  noted  that  Sections 
1310.14  and  1310.15  have  been 
superceded  by  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  which  regulates  all  products 
containing  ephedrine,  whether  single 
entity  or  combination  ephedrine. 
Therefore,  DEA  is  proposing  the 
removal  of  Sections  1310.14  and 
1310.15. 

VI.  Office  of  Management  and  Builget 
Information  Collection  Requirements 

DEA  is  proposing  two  new  collections 
of  information:  Report  of  Medical/First 
Aid  Kit  Provider  Business  Activities  and 
Report  of  Distribution  of  Sample 
Packages  under  the  Paperwork 
Reduction  Act  of  1995.  This  process  is 
conducted  in  accordance  wiUi  5  CFR 
1320.11. 

These  proposed  information 
collections  are  published  to  obtain 
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comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  until  January  26,  2004. 
Written  comments  and  suggestions  are 
requested  from  the  public  and  affected 
agencies  concerning  the  proposed 
collections  of  information. 

Comments  should  address  one  or 
more  of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and      y 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument(s) 
with  instructions,  if  applicable,  or 
additional  information,  please  contact 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537, 
Telephone  (202)  307-7297. 

Overview  of  Report  of  Medical/First 
Aid  Kit  Provider  Business  Activities 
Information  Collection: 

(1)  Type  of  information  collection: 
hew  collection. 

(2)  The  title  of  the  form/collection: 
Report  of  Medical/First  Aid  Kit  Provider 
Business  Activities. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  No.:  None. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Priina/y^-Business  or  other  for-profit. 

Other:  None. 

Abstract:  The  coUection-of  this 
information  is  necessary  to  maintain 
appropriate  oversight  of  the  distribution 


of  regiilfted  drug  products  containing 
List  I  chpmicals  by  requiring 
notifica^on  bova  businesses  of  their 
intent  td  distribute  retail  subthreshold 
quantities  of  pseudoephedrine  drug 
producti  for  the  purpose  of  supplying/ 
repleni^ing  medical/ first  aid  kits. 

(5)  An  estimate  of  the  total  n  umber  of 
respondents  and  the  amount  of  time 
estimat^  for  an  average  respondent  to 
respond/reply:  600  Respondents.  600 
responses  per  year  x  1  hour  per 
respons(  \  =  600  hrs. 

(6)  At  estimate  of  the  total  public 
burden  in  hours)  associated  with  the 
coUectit  n:  600  annual  burden  hours. 
600  resp  ondents  x  1  hour  per 
respond  jnt  per  year. 

Overv  lew  of  Report  of  Distribution  of 
Sample  Packages  Information 
Collecti(  in: 

(1)  Ty  te  of  information  collection: 
new  col  ection. 

(2)  THe  title  of  the  form/collection: 
Report  otf  Distribution  of  Sample 
Package ;. 

(3)  Th?  agency  form  number,  if  any, 
and  the  ipplicable  component  of  the 
Departn  ent  sponsoring  the  collection: 

Form  Wo.:  None. 

Applh  able  component  of  the 
Departn  ent  sponsoring  the  collection: 
Office  o:  Diversion  Control,  Drug 
Enforcei  lent  Administration,  U.S. 
Departn  ent  of  Justice. 

(4)  Af  ected  public  who  will  be  asked 
or  requii  ed  to  respond,  as  well  as  a  brief 
abstract 

Prima  y:  Business  or  other  for-profit. 

Other  None. 

Abstn  ct:  The  collection  of  this 
informa  ion  is  necessary  to  maintain 
appropr  ate  oversight  of  the  distribution 
of  reguli  ted  drug  products  containing 
retail  be  ow-threshold  amounts  of 
pseudoe  ahedrine.  By  requiring 
notificat  on  from  businesses  of  their 
intent  to  distribute  sample  packages 
contain!  ig  not  more  than  two  solid 
dosage  u  nits,  or  the  equivalent  of  two 
dosage  u  nits  in  liquid  form,  not  to 
exceed  1 0  milliliters  of  liquid  per 
package  to  the  general  public. 
Distribu  ions  are  limited  to  not  more 
than  one  package  distributed  to  an 
individt  al  or  residential  address  in  any 
30-day  t  me  period.  Notice  provides  the 
business  name  and  address  and 
acknow]  edges  distribution  restrictions, 
complia  ice  with  the  requirements  of 
Title  21,  Code  of  Federal  Regulations 
(CFR),  p  tft  1310,  the  reporting  and 
recordkf  eping  requirements,  and  the 
fact  that  exemption  from  the  registration 
requiren  lent  applies  to  this  activity 
only. 

(5]  An  estimate  of  the  total  number  of 
respondi  mts  and  the  amount  of  time 
estimate  d  for  an  average  respondent  to 


respond/reply:  1,000  respondents.  1,000 
responses  per  year  x  1  hour  per 
response  =  1,000  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,000  annual  burden  hours. 
1,000  respondents  x  1  hour  per 
respondent  per  year. 

If  additional  information  is  required 
regarding  these  collections  of 
information.-contact:  Brenda  E.  Dyer, 
Deputy  Clearance  Officer,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Regulatory  Certificatioiis 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  business 
entities.  These  proposed  regulations 
would  ease  registrants',  primarily  small 
businesses,  regulatory  burdens 
including  waiving  the  requirement  of 
registration  and  exempting  certain 
regulated  persons  from  the  imposition 
of  registration  fees. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  in  Executive  Order  12866, 
Section  1(b).  DEA  has  determined  that 
this  is  a  significant  regulatory  action. 
Therefore,  this  action  has  been  reviewed 
by  the  Office  of  Management  and 
Budget.  Further,  the  proposed 
information  collections,  "Report  of 
Medical/First  Aid  Kit  Provider  Business 
Activities"  and  "Report  of  Distributions 
of  Sample  Packages",  have  been 
submitted  for  review.  This  rulemaking 
eases  the  regulatory  burden  for 
registrants  by  waiving  the  requirement 
of  registration  for  certain  activities,  as 
well  as  exempting  certain  regulated 
persons  from  the  registration  fees.  Were 
DEA  not  to  propose  these  regulations, 
thereby  codifying  present 
Administration  policy,  each  affected 
person  would  be  required  to  register 
with  DEA  annually  and  pay  an  initial 
registration  fee  of  $595  and  annual 
reregistration  fees  of  $477.  If  finalized, 
these  proposed  regulations  will  require 
exempt  persons  to  notify  DEA  only  once 
of  their  activities,  at  a  cost  of  mailing 
one  letter,  as  opposed  to  an  annual 
registration  fee.  Industry  would  benefit 
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from  a  significant  cost  savings  as  no  fee 
would  be  charged  for  the  one-time 
notification. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diioinish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  eiffect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects 

21  CFR  Part  1309 

Administrative  practice  and 
procediue.  Drug  traffic  control.  List  I 
and  List  n  chemicals,  Secmity 
measyres. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  II 
chemicals.  Reporting  requirements. 

For  the  reasons  set  out  above,  21  CFR 
parts  1309  and  1310  are  proposed  to  be 
amended  as  follows: 


PART  1309— REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS, 
IMPORTERS  AND  EXPORTERS  OF 
LIST  I  CHEMICALS 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822,  823,  824, 
830,  871(b),  875,  877,  958. 

2.  Section  1309.13  is  proposed  to  be 
added  to  read  as  follows: 

§1309.13    Exemption*  from  fMt. 

(a)  The  Administrator  shall  exempt 
from  payment  of  an  application  fee  for 
registration  or  reregistration  any 
hospital  or  other  institution  which  is 
operated  by  an  agency  of  the  United 
States  (including  the  U.S.  Anny,  Navy, 
Marine  Corps,  Air  Force,  and  Coast 
Guard),  of  any  State,  or  any  political 
subdivision  or  agency  thereof. 

(b)  The  Administrator  shall  exempt 
fi-om  pa)mient  of  an  application  fee  for 
registration  or  reregistration  any 
charitable  organization  as  specified 
under  Internal  Revehue  Service  Code 
Title  XXVI,  United  States  Code,  section 
501(c)(3)  which  obtains  a  drug  product 
containing  a  List  I  chemical  that  is 
regulated  pursuant  to 

§  1300.02(b)(28)(i)(D),  and  which 
distributes  or  exports  the  drug  product 
to  other  charitable  organizations  as 
specified  under  Title  XXVI,  United 
States  Code,  section  501(c)(3)  for 
ultimate  distribution  to  the  end  user. 
Charitable  organizations  seeking  an 
exemption  from  the  payment  of 
application  fees  for  registration  or 
reregistration  must  present  to  the 
Administration,  along  wdth  their 
application  for  registration  or 
reregistration,  a  copy  of  their  advance 
determination  letter  or  determination 
letter  issued  by  the  Internal  Revenue 
Service  as  proof  of  tax-exempt  status 
under  the  provisions  of  Title  XXVI, 
United  States  Code,  section  508  and  its 
implementing  regulations. 

(c)  Exemption  from  payment  of  an 
application  fee  for  registration  or 
reregistration  does  not  relieve  the 
registrant  of  any  other  requirements  or 
duties  prescribed  by  law. 

3.  SeM:tion  1309.23  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1 309.23    Separate  registration  for 
separata  locations. 

***** 

(b)  The  following  locations  shall  be 
deemed  to  be  places  not  subject  to  the 
registr^ion  requirement: 

[1]  A  warehouse  where  List  I 
chemicals  are  stored  by  or  on  behalf  of 
a  registered  person,  unless  such 
chemicals  are  distributed  directly  fitim 


such  warehouse  to  locations  other  than 
the  registered  location  from  which  the 
chemicals  were  originally  delivered; 

(2)  An  office  used  by  agents  of  a 
registrant  where  sales  of  List  I  chemicals 
are  solicited,  made,  or  supervised  but 
which  neither  contains  such  chemicals 
(other  than  chemicals  for  display 
purposes)  nor  serves  as  a  distribution 
point  for  filling  sales  orders;  and 

(3)  A  contract  processor  where  List  I 
chemicals  are  processed  by  or  on  behalf 
of  a  registered  person,  unless  such 
chemicals  are  distributed  directly  bom 
such  contract  processor  to  locations 
other  than  the  registered  location  fivm 
which  the  chemicals  were  originally 
delivered. 

4.  Section  1309.24  is  proposed  to  be 
revised  to  read  as  follows: 

§1300.24    Waiver  of  registration 
raqulrainent  for  certain  activities. 

(a)  The  requirement  of  registration  is 
waived  for  any  agent  or  employee  of  a 
person  who  is  registered  to  engage  in 
any  group  of  independent  activities,  if 
such  agent  or  employee  is  acting  in  the 
usual  course  of  his  or  her  business  or 
einplo)rment. 

(b)  The  requirement  of  registration  is 
waived  for  any  person  who  distributes 
a  product  containing  a  List  I  chemical 
that  is  regulated  pursuant  to  21  CFR 
1300.02(b)(28)(i)(D),  if  that  person  is  ' 
registered  with  the  Administration  to 
manufactiue,  distribute  or  dispense  a 
controlled  substance. 

(c)  The  requirement  of  registration  is 
waived  for  any  person  registered  with 
the  Administration  to  manufacture, 
distribute,  or  dispense  controlled 
substances  who  is  conducting  similar  or 
equivalent  activities  with  a  drug 
product  containing  a  List  I  chemical  that 
is  regulated  pursuant  to  21  CFR 
1300.02(b)(28)(i)(D).  However,  a 
separate  chemical  registration  must  be 
obtained  for  dissimilar  activities.  (For 
example,  a  retail  pharmacy  may 
distribute  below-threshold  retail 
quantities  of  drug  products  containing 
List  I  chemicals  that  are  regulated 
pursuant  to  21  CFR  1300.02(b)(28)  to  an 
individual  for  personal  medical  use 
under  its  retail  distribution  exemption, 
but  must  obtain  a  separate  chemical 
registration  for  distributions  of  above- 
threshold  quantities  or  distributions  not 
intended  for  the  personal  medical  use  of 
aoQ  individual  customer.  Further,  a 
controlled  substances  distributor  may 
distribute  drug  products  containing  List 
I  chemicals  that  are  regulated  pursuant 
to  21  CFR  1300.02(b)(2«J  under  its 
controlled  substances  distribution 
registration,  but  must  obtain  a  separate 
chemical  registration  to  manufacture 
drug  products  containing  List  I 
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chemicals  that  are  regulated  pursuant  to 
21  CFR  1300.02(b)(28).) 

(d)  The  requirement  of  registration  is 
waived  for  any  person  who  distributes 
a  prescription  drug  product  containing 
a  List  I  chemical  that  is  regulated 
pursuant  to  21  CTR  1300.02(b)(28){i)(D) 
of  this  chapter. 

(e)  The  requirement  of  registration  is 
waived  for  any  retail  distributor  whose 
activities  with  respect  to  List  I 
chemicals  are  limited  to  the  distribution 
of  below-threshold  quantities  of 
pseudoephedrine, 

phenylpropanolamine,  or  combination 
ephedrine  product  that  is  regulated 
pursuant  to  21  CFR  13OO.O20J)(28)(i)(D) 
of  thischapter,  in  a  single  transaction  to 
an  individual  for  legitimate  medical  use, 
irrespective  of  whedier  the  form  of 
packaging  of  the  product  meets  the 
definition  of  "ordinary  over-the-counter 
pseudoephedrine  or 
phenylpropanolamine  product"  imder 
21  CFR  1300.02(b)(31)  of  this  chapter. 

(f)  The  requirement  Of  registration  is 
waived  for  any  person  whose  activities 
with  respect  to  List  I  chemicals  are 
limited  to  the  distribution  of  red 
phosphorus,  white  phosphorus,  or 

-  hypophosphorous  acid  (and  its  salts)  to: 
another  location  operated  by  the  same 
firm  solely  for  internal  end-use;  or  an 
EPA  or  State  licensed  waste  treatment  or 
disposal  firm  for  the  purpose  of  waste 
disposal. 

(g)  The  requirement  of  registration  is 
waived  for  any  person  whose 
distribution  of  red  phosphorus  or  white 
phosphorus  is  limited  solely  to  residual 
quantities  of  chemical  returned  to  the 
producer,  in  reusable  railj:ars  and 
intermodal  tank  containers  which 
conform  to  International  Standards 
Organization  specifications  (with 
capacities  greater  than  or  equal  to  2,500 
gallons  in  a  single  container). 

(h)  The  requirement  of  registration  is 
waived  for  any  manufacturer  of  a  List  I 
chemical,  if  that  chemical  is  produced 
solely  for  internal  consiunption  by  the 
manufacturer  and  there  is  no 
■subsequent  distribution  or  exportation 
of  the  List  I  chentical. 

(i)  The  requirement  of  registration 
imder  this  part  is  waived  for  any 
medical/first  aid  kit  provider  whose 
activities  consist  of  distributing,  in  face- 
to-face  transactions,  a  drug  product 
containing  retail  below-threshold 
amounts  of  pseudoephedrine  that  is 
regulated  pursuant  to  21  CFR 
1300.02(b)(28)(i)(D)  to  businesses  for  the 
sole  purpose  of  supplying/replenishing 
a  medical/first  aid  kit  maintained  for  the 
personal  use  of  employees  in  the 
workplace.  For  purposes  of  this 
paragraph,  the  term  transaction  is 
defined  to  mean  the  provision  of 


regulated  drug  products  to  a  specific 
location,  not  the  provision  of  regulated 
drug  pnoducts  to  a  specific  medical/first 
aid  kit  within  a  location. 

(1)  P(  rsons  requesting  a  waiver  of  the 
require  nent  of  registration  must  submit 
a  notifi  :ation  of  this  business  activity  on 
official  company  letterhead  to  the  Drug 
Enforcament  Administration,  Office  of 
Diversi  )n  Control,  Chemical  Control 
Section ,  Washington,  DC  20537. 

(2)  N  >tification  of  this  business 
activitji  should  be  in  the  following  form: 

I,        I  the (title)  of 

(name  of  company)  located  at 

(street  address) (city) 

(state)  (ZIP  code)  am 


writing  fc  request  a  waiver  of  the  E)rug 
Enforceihent  Administration  (DEA)  chemical 

registrat  on  requirement  for 

(name  o  company)'s  activities  involving  the 
distribul  ion  of  drug  products  containing 
pseudoe  )hedrine  that  are  regulated  pursuant 
to  Title  ;  1,  Code  of  Federal  Regulations, 
§  1300.0  !(b)(28)(i){D)  to  businesses  for  the 
purpose  of  supplying/replenishing  medical 
or  first  a  d  kits  maintained  by  those 
business  3s  for  the  personal  medical  use  of 
their  em  )loyees. 

This  ii  to  certify  that ^  (name  of 

compan] )  will  comply  with  the  provisions  of 
Title  21,  Code  of  Federal  Regulations,  Part 
1309,  nanely: 

1.  The  distribution  of  retail  below- 
thresholi  I  amounts  of  drug  products 
contain!]  ig  pseudoephedrine  that  are 
regulate!  pursuant  to  §  1300.02(b)(28)(i)(D) 
are  to  im  lividual  customers; 

2.  The  distributions  are  made  only  in  face- 
to-face  U  uisactions;  and 

3.  The  distributions  are  only  for  the 
purpose  Df  supplying/replenishing  medical 
or  first  a:  d  kits  maintained  by  businesses  for 
the  perse  nal  medical  use  of  their  employees. 

(name  of  company)  distributes 

an  averai  ;e  of  '  dosage  units  of 

pseudoe  )hedrine  products  per  year. 

I  unde  stand  that  the  waiver  of  the 
registrati  an  requirement  applies  only  to  those 
activities ;  any  distribution  of  the  products 
other  tha  n  as  described  above  is  subject  to 
the  regis  ration  requirement. 

Furthe :,  I  understand  that  the  waiver 
applies  c  nly  to  the  registration  requirement. 
The  reco  dkeeping  and  reporting 
requirem  ents  set  forth  in  Title  21,  Code  of 
Federal  I  :egulations,  Part  1310,  still  apply  to 
both  recj  ipts  and  distributions  of  products 
containii  g  a  List  I  chemical  that  are  regulated 
pursuanljto  Title  21,  Code  of  Federal 
regulations,  §1300.02(b)(28)(i)(D).  I 
understand  that  if  I  receive  more  than  a  non- 
retail  threshold  amount  of  pseudoephedrine, 
either  singly  or  cumulatively,  in  a  calendar 
month  fiym  a  supplier,  then  I  must  keep  a 
record  oSsuch  receipt(s). 

I  understand  that  I  will  receive  a  written 
decision  regarding  my  request  for  a  waiver  of 
the  requirement  of  registration.  I  further    - 
understand  that  to  engage  in  the  distribution 
of  drug  products  containing 
pseudoe]  hedrine  that  are  regulated  pursuant 
to  Title  2  I,  Code  of  Federal  Regulations, 
§  1300.05  (b)(28)(i)(D)  to  medical/first  aid  kits 


I  must  either  be  registered  with  the  Drug 
Enforcement  Administration  as  a  List  I 
chemical  handler  or  have  received  a  written 
waiver  of  the  requirement  of  registration.  A 
copy  of  this  letter  will  be  kept  in  my  records. 

(signature) 


(date) 

(3)  The  request  for  a  waiver  of  the 
requirement  of  registration  will  be 
evaluated  based  on  compliance  with  the 
above  criteria  and  on  public  interest 
criteria  as  defined  in  21  U.S.C.  823(h). 
Once  a  determination  has  been  made 
regarding  the  request  for  waiver,  DEA 
will  notify  the  requestor  in  writing  of 
the  decision. 

~  (4)  Public  reporting  burden  for 
collection  of  this  information  is 
estimated  to  average  1  hour  per 
response,  including  the  time  to  review 
instructions,  write  the  request,  and  send 
it  to  the  appropriate  location.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  bin-den  to 
the  Drug  Enforcement  Administration, 
Records  Management  Section, 
Washington,  DC  20537;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  No.  1117- 
OOxx,  Washington,  DC  20503. 

(j)  The  requirement  of  registration 
under  this  part  is  waived  for  persons 
distributing  sample  packages  of  a 
product  containing  retail  below- 
threshold  amounts  of  pseudoephedrine 
that  is  regulated  pursuant  to  21  CFR 
1300.02(b)(28)(i)(D)  containing  not  more 
than  two  soUd  dosage  units,  or  the 
equivalent  of  two  dosage  units  in  liquid 
form,  not  to  exceed  10  milliliters  of 
liquid  per  package.  Distributions  are 
limited  to  not  more  than  one  package 
distributed  to  an  individual  or 
residential  address  in  any  30-day 
period. 

(1)  Persons  requesting  a  waiver  of  the 
requirement  of  registration  must  submit 
a  notification  of  this  business  activity  on 
official  company  letterhead  to  the 
Special  Agent  in  Charge  of  the 
Administration  in  the  area  in  which  the 
person  is  located. 

(2)  The  Special  Agent  in  Charge  shall 
authorize  and  instruct  the  person 
distributing  the  sample  packages  on 
handling  and  security  of  the  product.    ' 

(3)  Public  reporting  burden  for 
collection  of  this  information  is 
estimated  to  average  1  hour  per 
response,  including  the  time  to  review 
instructions,  write  the  notification,  and 
send  it  to  the  appropriate  location.  Send 
comments  regarding  this  burden 
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estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biu-den  to 
the  Drug  Enforcement  Administration, 
Records  Management  Section, 
Washington,  DC  20537;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  No.  1117- 
00??,  Washington,  DC  20503. 

(k)  For  any  person  who  manufactiues 
ephedrine,  pseudoephedrine  or 
phenylpropanolamine  at  a  registered 
location  and  also  manufacttu«s 
research/reference  standards  containing 
ephedrine,  pseudoephedrine  or 
phenylpropanolamine  at  a  separate 
location,  the  requirement  of  registration 
imder  this  part  is  waived  for  the 
location  at  which  research/reference 
standards  containing  ephedrine, 
pseudoephedrine  or 

phenylpropanolamine  are  manufactm-ed 
and  distributed,  so  long  as  the  research/ 
reference  standards  are  distributed  only 
to  other  locations  operated  by  the  seime 
registered  manufacturer.  Distributions 
may  not  exceed  five  grams  per 
transaction  and  fifty  grams  cumulatively 
per  calendar  month. 

(1)  If  any  person  exempted  under 
paragraph  (b),  (c),  (d),  (e).  (f).  (g)  or  (k) 
of  this  section  also  engages  in  the 
distribution,  importation  or  exportation 
of  a  List  I  chemical,  other  them  as 
described  in  such  paragraph,  the  person 
shall  obtain  a  registration  for  such 
activities,  as  required  by  §  1309.21  of 
this  part. 

(m)  The  Administrator  may,  upon 
finding  that  continuation  of  the  waiver 
would  not  be  in  the  public  interest, 
suspend  or  revoke  a  waiver  granted 
under  paragraph  (b),  (c),  (d).  (e),  (f),  (g). 
(h),  (i),  (j)  or  (k)  of  this  section  pursuant 
to  the  procedures  set  forth  in  §§  1309.43 
through  1309.46  and  1309.51  through 
1309.55  of  this  part.  In  considering  the 
revocation  or  suspension  of  a  person's 
waiver  granted  pursuant  to  paragraph 
(b)  or  (c)  of  this  section,  the 
Administrator  shall  also  consider 
whether  action  to  revoke  or  suspend  the 
person's  controlled  substance 
registration  pursuant  to  21  U.S.C.  824  is 
warranted. 

.    (n)  Any  person  exempted  from  the 
registration  requirement  under  this 
section  shall  comply  with  the  security 
requirements  set  forth  in  §§  1309.71 
through  1309.73  of  this  part  and  the 
recordkeeping  and  reporting 
requirements  set  forth  under  parts  1310 
and  1 3 1 3  of  this  chapter. 

§1309.62    [Amended] 

5.  In  Section  1309.62(a)  remove  the 
word  "cases"  and  add  the  word 
"ceases"  in  its  place. 


PART  1310— RECORDS  AND 
REPORTS  OF  USTED  CHEMICALS 
AND  CERTAIN  MACHINES 

6.  The  authority  citation  for  21  CFR 
Part  1310  continues  to  read  as  follows: 

Authorit]r:  2t  U.S.C.  802,  830.  871(b). 

§1310.05    [Amended] 

7.  hi  §  1310.05(d),  remove  the 
reference  to  §  1 310.01  (f)(l){iv)  or 

§  1310.01(f)(l){v)  and  add  the  reference 

§  1300.02(b)(28)(i)(D)  or 

§  1300.02(b)(28)(i)(E)"  in  its  place. 

§1310.06    [Amended] 

8.  In  §  1310.06(h)(5),  remove  the 
reference  to  §  1310.01(f)(l)(iv)  or 

§  1310.01(f)(l)(v)  and  add  die  reference 

"§1300.02(b)(28)(i)(D)or 

§  1300.02(b)(28)(i)(E)  in  its  place. 

§1310.10    [Amended] 

9.  hi  §  1310.10(a),  remove  the 
reference  to  "§  1310.01(b)(28)(i)(D)"  and 
add  the  reference 

"§  1300.02(b)(28)(i)(D)"  in  its  place. 

§1310.14    [Removed] 

10.  Remove  §1310.14. 

§1310.15    [Removed] 

11.  Remove  §1310.15. 

Dated:  November  14,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

[FR  Doc.  03-29236  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 38499-02] 
RIN1545-BB05 

Changes  in  Use  Under  Section  168(iK5) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  depreciation  of  property  subject 
to  section  168  of  the  hitemal  Code 
(MACRS  property). 
DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  December  3, 
2003,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  I*ublications  and 
Regulations  Branch,  Legal  Processing 


Division,  Associate  Chief  Counsel 
(Procedure  and  Administration),  (202) 
622-7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Monday,  July  21, 
2003.  (68  FR  43047).  announced  that  a 
public  hearing  was  scheduled  for 
Wednesday,  December  3.  2003,  at  10 
a.m.,  in  room  4718,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  168  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 
regulations  expired  on  Monday,  October 
20.  2003.  Outlines  of  oral  comments 
were  due  on  Wednesday,  November  12, 
2003. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  an  oudine  of 
the  topics  to  be  addressed.  As  of 
Wednesday,  November  19,  2003.  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for 
Wednesday,  December  3,  2003.  is 
cancelled. 

LaNita  Van  Dyke, 

Acting  Chief,  Publications  and  Regulations 
Branch,  Legal  Processing  Division,  Associate 
Chief  Counsel  (Procedure  and 
Administration). 

[FR  Doc.  03-29441  Filed  11-24-03;  8:45  am] 

BILLINQ  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD11-«3-006] 
RIN  162S-AA09 

Drawt>riclge  Operation  Regulations; 
Mare  island  Strait,  Napa  River,  ValMo, 
CA 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulation  governing  the 
operation  of  the  Mare  Islaind 
Drawbridge,  spanning  the  Napa  River 
between  the  City  of  Vallejo  and  Mare 
Island.  CA..  by  eliminating  the  rush- 
hour  closure  periods  when  the 
drawspan  need  not  open  for  vessels  and 
by  increasing  the  hours  when  vessels 
provide  advance  notice  for  drawspan 
operation.  The  proposed  action  woidd 
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reduce  bridge  operating  costs  without 
reducing  the  ability  of  vessels  to  transit 
the  drawbridge,  thereby  continuing  to 
meet  the  reasonable  needs  of  waterway 
traffic. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  26, 2004. 
'  ADDRESSES:  You  may  mail  comments 
and  related  material  to  Command&r 
(oan).  Eleventh  Coast  Guard  District, 
Bridge  Section.  Building  50-3,  Coast 
Guard  Island,  Alameda,  CA  94501- 
5100.  This  office  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Commander  (oan).  Eleventh 
Coast  Guard  District,  Bridge  Section, 
Building  50^,  Coast  Guard  Island, 
Alameda,  CA  94501-5100  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Sulouff,  Chief,  Bridge  Section, 
Eleventh  Coast  Guard  District, 
telephone  (510)  437-3516. 
SUPPLEMENTARY  INFORMATKM: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGDll-03-006), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
Meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  the  Bridge 
Section,  Eleventh  Coast  Guard  District, 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  one  would 
aid  this  nilemaking,  we  will  hold  one  at 
a  time  and  place  annoimced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Mare  Island  Drawbridge  crosses 
the  Napa  River  between  the  City  of 
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Vallejo  "Vallejo")  and  Mare  Island,  CA. 
The  exii  ting  regulation  governing  the 
operatic  a  of  the  drawbridge,  foimd  at  33 
CFR  §  1   7.169,  requires  the  drawbridge 
to  open  in  signal  from  7:30  a.m.  to  3:45 
p.m.  am  1 4:45  p.m.  to  10  p.m.  Monday 
through  Friday  except  Federal  holidays, 
and  froi  1  6:30  a.m.  to  10  p.m.  on 
Saturda;  's,  Sundays  and  holidays.  The 
drawbri  Ige  need  not  open  for  the 
passage  bf  vessels  other  than  public 
vessels  df  the  United  States  from  6:30 
a.m.  to  5 :30  a.m.  and  3:45  p.m  to  4:45 
p.m.  exc  Bpt  Saturdays,  Sundays,  and 
Federal  lolidays;  and  must  be  opened 
on  signal  from  10  p.m.  to  6:30  a.m. 
daily,  if  pt  least  two  hours  notice  is 
given,  aid  as  soon  as  possible  during 
this  peri  Dd  for  public  vessels  of  the 
United  { tates. 

For  th  !  purpose  of  reducing  the 
drawbrii  ge  operating  costs,  Vedlejo  has 
requeste  i  to  increase  the  rush-hour 
closure  teriods  and  to  increase  the 
hours  w  len  vessels  provide  advance 
notice  fcjr  drawspan  operation. 
Drawbridge  operation  logs  support 
increasiag  the  hours  of  advance  notice 
to  incluae  periods  when  vessels 
historically  have  not  called  for  an 
opening] 

Howeyer,  the  present  morning  and 
aftemooji  land  traffic  flows  no  longer 
justify  rush-hour  closure  periods  when 
the  bridge  need  not  open  for  passage  of 
vessels. '  'he  ciuxent  regulation  was 
promulg  ited  when  the  U.S.  Navy  was 
still  base  d  at  Mare  Island.  Following  the 
departiu  b  of  the  Navy  from  Mare  Island, 
traffic  ac  ross  the  Mare  Island 
Drawbriige  diminished  significantly 
and  the  ^oming  and  evening  rush-hour 
closure  beriods  no  longer  are  needed. 

The  pioposed  changes  would  increase 
the  number  of  hours  vessels  provide 
advance  Biotice  for  drawspan  operation 
and  eliniinate  the  rush-hour  closure 
periods.  jThe  proposed  changes  are 
expected  to  reduce  bridge  operating 
costs  while  continuing  to  meet  the 
reasonab  le  needs  of  waterway  traffic. 

Discussii  m  of  Proposed  Rule 

The  pi  oposed  changes  are  expected  to 
simplify  the  regulation  and  reduce 
drawbri4ge  operating  costs,  while 
continuing  to  meet  the  reasonable  needs 
of  waten  vay  traffic. 

Vessel  counts  derived  from 
drawbridge  operating  logs  and  laiid 
traffic  counts  show  little  demand  for 
bridge  openings  during  the  evening 
hours  and  a  significant  decrease  in  rusb- 
hoiu'  land  traffic  since  the  Navy 
depeirtedi  from  Mare  Island. 

The  prpposed  operating  schedule 
would  rAjuire  the  Mare  Island 
Drawbrii  ge  to  open  on  signal  between    ' 
the  hour  ;  of  9  a.m.  and  7  p.m.  daily,  and 


upon  two  hours  advance  notice  all  other 
times.  During  advance  notice  periods, 
the  bridge  would  be  required  to  open  as 
soon  as  possible  for  emergency  vessel 
operation.  Mariners  presently  contact 
the  City  of  Vallejo  Police  Department 
Dispatch  Office  to  provide  two-hour 
advance  notice  or  for  emergency 
operation  of  the  drawspan.  This  practice 
would  be  codified  in  the  proposed 
regulation.  Also,  the  rush-hour  closure 
periods  would  be  deleted  and  references 
to  "public  vessels"  would  be  deleted. 

Navigational  charts  show  the  affected 
waterway  to  be  a  combination  of  the 
Mare  Island  Strait  and  the  Napa  River 
with  no  drawbridges  on  any  of  the 
tributaries.  The  Mare  Island  crossing  is 
a  drawbridge  and  does  not  meet  the 
definition  of  a  "causeway".  The  existing 
drawbridge  is  no  longer  owned  or 
operated  by  the  Navy.  Therefore 
references  to  "tributaries",  "causeway" 
and  "U.S.  Navy"  will  be  deleted  and  it 
will  be  referred  to  in  the  regulation  as 
,  the  Mare  Island  Drawbridge,  Mare 
Island  Strait  and  Napa  River,  mile  2.8, 
at  Vallejo. 

The  Coast  Guard  is  requesting 
comments  from  the  mariners  through 
individual  correspondence,  Local 
Notice  to  Mariners,  and  transmittal  of 
this  Notice  of  Proposed  Rulemaking  to 
established  waterway  representatives 
and  known  operators  on  the  waterway. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Officfe 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  The  proposed  rule 
is  not  expected  to  result  in  sigmficant 
negative  impacts  to  the  waterway  users 
while  providing  relief  to  the  bridge 
owner  in  the  form  of  bridge  operating 
costs.  Impacts  to  the  pubUc  waterway  » 
users  are  expected  to  be  minimal  based 
upon  data  providied  by  the  bridge  owner 
in  the  form  of  drawbridge  operating  logs 
and  vessel  traffic  counts.  This  data 
indicates  there  is  little  or  no 
requirement  for  keeping  an  operator  on 
the  drawbridge  during  the  proposed 
periods  of  advance  notice. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  none  were  identified  that 
will  be  affected  by  the  proposed 
changes. 

Vessel  traffic  counts  indicate  the 
waterway  users  would  continue  to 
receive  the  same  level  of  service  at  the 
bridge.  The  proposal  is  to  decrease 
unnecessary  manning  of  the  bridge 
during  times  when  the  bridge 
historically  has  not  been  called  for  an 
opening.  Eliminating  the  rush-hour 
closure  periods  would  improve  vessel 
access  diuing  periods  when  the  bridge 
normally  receives  calls  for  openings. 

If  you  think  yovu  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  this  rule  would  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  how  and 
to  what  degree  this  rule  would 
economicsdly  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  Its  provisions  or  options  for 
compliance,  please  contact  the  Eleventh 
Coast  Guard  District  Bridge  Office  in 
writing  at  the  address  unde^  ADDRESSES. 

Collection  of  Infonnation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalian 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  resxUt  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  it  is  not  a  "significant 


energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  there  are  no  factors  in 
this  case  that  would  limit  the  use  of  a 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e)  of  the 
Instruction,  from  further  environmental 
documentation,  since  promulgation  of 
drawbridge  regulations  has  been 
determined  not  to  have  any  affect  on  the 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Anthorit3r:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g};  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.169(a)  is  revised  to 
read  as  follows: 


§117.168 
RIvw. 


Mara  Island  Strait  and  The  Napa 


(a)  The  draw  of  the  Mare  Island 
Drawbridge,  mile  2.8,  at  Vallejo  shall 
open  on  signal  between  the  hours  of  9 
a.m.  and  7  p.m.  daily,  and  upon  two 
hoius  advance  notibe  all  other  times. 
Mariners  should  contact  the  City  of 
Vallejo  Police  Department  Dispatcher,  to 
provide  the  two  hour  advance  notice  or 
for  emergency  operation  of  the 
drawspan. 
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Dated:  November  13,  2003. 
ILJ.  Eldridge, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 
IFR  Doc.  03-29389  Filed  11-24-03:  8:45  am) 
BtUMQ  CODE  4M0-1S-P 


DEPARTMEm-  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGDOS-03-121] 
RIN 162S-AA09 

DrawtMldge  Operation  Regulations; 
Mantua  Creek.  NJ 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  rulemaking^ 

summary:  The  Coast  Guard  proposes  to 
change  the  regulations  that  govern  the 
operation  of  the  Consolidated  Rail 
Corporation  (CONRAIL)  Railroad  Bridge 
across  Mantua  Creek «t  mile  1.4,  in 
Paulsboro,  New  Jersey.  The  proposed 
rule  would  increase  vessel  openings  and 
eliminate  the  need  for  a  bridge  tender  by 
allowing  the  bridge  to  be  operated  by  a 
train  crewmember.  This  change  will 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  26,  2004. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oan-b).  Fifth  Coast  Guard  District. 
Federal  Building.  4th  Floor,  431 
Crawford  Street.  Portsmouth,  Virginia 
23704-5004,  or  they  may  be  hand 
delivered  to  the  same  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (757)  398-6222. 
The  Commander  (oan-b).  Fifth  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from. the  public, 
as  weU  as  docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
cop3ring  at  the  above  address. 
RM  RfRTNER  INFORMATION  CONTACT: 
Waverly  W.  (kegory,  Jr..  Bridge 
Administrator,  Fifth  Coast  Guard 
District,  at  (757)  398-6222. 
SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 


do  so.  please  include  your  name  and 
addressj  identify  the  docket  number  for 
this  rulinaking  (CGD05-03-121), 
indicatelthe  specific  section  of  this 
document  to  which  each  comment 
applies,  Wnd  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  i  lo  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamp*  d,  self-addressed  postcard  or 
envelop^.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  pro  losed  rule  in  view  of  them. 

Public  N  eeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  But  you  may  submit  a^equest 
for  a  me( (tingby  writing  to  the 
Commai  der.  Fifth  Coast  Guard  District 
at  the  ad  dress  under  ADDRESSES 
explainibg  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  a  d  this  rulemaking,  we  will  hold 
one  at  a  ime  and  place  announced  by 
a  later  n(  ttice  in  the  Federal  Register. 

Backgro  md  and  Purpose 

CONR  \IL,  who  owns  and  operates 
this  raoM  able  (swing-type)  bridge, 
requeste  i  changes  to  the  operating 
proceduj  e  for  the  drawbridge  located  at 
mile  1.4  across  Mantua  Creek,  in 
Paulsboi  a,  New  Jersey.  Currently.  33 
CFR  117  729(a)  requires  the  bridge  to 
signal  except,  that  from 
1  through  March  1  the  draw 
on  signal  at  all  times  upon 
notice. 


open  on 
December 
must 
four 


op(  n 


hou  :s 

In  late  spring  of  2003,  CONRAIL 
installed  a  Programmable  Logic 
Controlltr  and  associated  mechanical, 
electrical  and  signal  apparatus  on  the 
CONRAIL  Railroad  Bridge  over  Mantua 
Creek  in  Paulsboro,  New  Jersey.  The 
new  equipment  allows  a  radio- 
controllad  system  controlled  from  the 
cab  of  the  locomotive  to  operate  the 
opening  knd  closing  of  the  swing  span 
to  vessels.  This  rule  proposes  to  change 
the  operating  schedule  by  allowing  the 
bridge  to  remain  in  the  open  position  to 
vessels  f^r  nine  months  (March  through 
November)  and  requiring  four  hours 
notice  for  vessel  openings  during 
Decembo:  through  February. 

This  change  is  being  requested  to 
make  the!  closure  process  of  the 
CONRAIL  Railroad  Bridge  more 
efficient  during  train  crossings  and 
periodic  maintenance.  Additionally,  it 
will  save  operational  costs  by 
eliminat  ng  bridge  tenders  while 
providin ;  greater  bridge  operating 
capabilit  es. 


Discussion  of  Rule 

The  Coast  Guard  proposes  to  revise  33 
CFR  117.729(a),  which  governs  the 
CONRAIL  Raikioad  bridge  at  mile  1.4 
across  Mantua  Creek  in  Paulsboro.  New 
Jersey.  Currently,  the  draw  opens  on 
signal  except  that  from  December  1 
through  March  1  the  draw  shall  open  on 
signal  at  all  times  upon  four  hours 
notice. 

Paragraph  (a)  would  contain  the 
proposed  rule  for  the  CONRAIL 
Railroad  Bridge,  mile  1.4,  at  Paulsboro. 
The  rule  would  allow  the  draw  of  the 
CONRAIL  Railroad  Bridge,  mile  1.4.  at 
Paulsboro.  to  be  operated  by  a  train 
crewmember.  From  March  through 
November,  the  bridge  would  be  left  in 
the  open  position  to  vessels  and  would 
only  close  for  the  passage  of  trains  and 
to  perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

At  all  other  times,  the  draw  of  the 
^CONRAIL  Railroad  Bridge  need  only 
open  on  signal  to -vessels  if  at  least  four 
hours  notice  is  given  by  calling  (856) 
231-2393. 

From  March  through  November  and 
before  the  CONRAIL  Railroad  Bridge 
closes  for  any  reason,  an  on-site  train 
crewmember  will  assist  in  observing  the 
waterway  for  approaching  craft,  which 
will  be  allowed  to  pass.  The  on-site 
train  crewmember  will  then  operate  the 
bridge  by  control  radiophone. 

The  CONRAIL  Raifroad  Bridge  would 
only  be  closed  if  the  on-site  train 
crewmember's  visual  inspection  shows 
that  the  chaimel  is  clear  and  there  are 
no  vessels  transiting  in  the  area. 

While  the  CONRAIL  Raifroad  Bridge 
is  moving  from  the  full  open  position  to 
the  full  closed  position,  the  train 
crewmember  will  maintain  constant 
siuveillance  of  the  navigation  channel 
to  ensure  that  no  conflict  with  maritime 
traffic  exists.  In  the  event  of  failure  or 
obstruction,  the  train  crevtrmember  will 
stop  and  return  the  bridge  to  the  full 
open  position  to  vessels. 

During  span  movement,  the  channel 
traffic  lights  would  change  from  flashing 
green  to  flashing  red,  the  horn  will 
sound  twice,  and  an  audio  voice 
warning  deVTce  will  announce  bridge 
movement,  then  two  repeat  blasts  of  the 
horn  until  the  bridge  is  seated  and 
locked  down.  When  the  bridge  is  seated 
and  locked  down  to  vessels,  the  channel 
trafiic  lights  will  extinguish. 

When  the  rail  traffic  has  cleared,  the 
horn  will  automatically  sound  five 
times  to  indicate  that  the  draw  of  the 
CONRAIL  Railroad  Bridge  is  about  to 
return  to  its  full  open  position  to 
vessels.  During  the  open  span 
movement,  the  channel  traffic  lights 
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would  flash  red,  the  hom  will  sound 
twice,  followed  by  a  pause,  and  then  an 
audio  warning  device  will  annoimce 
bridge  movement,  then  five  repeat  blasts 
of  the  hom  until  the  bridge  is  in  the  full 
open  position  to  vessels,  hi  the  full  open 
position  to  vessels,  the  bridge  channel 
traffic  lights  will  tiun  from  flashing  red 
to  flashing  green.  After  the  train  has 
cleared  the  bridge  by  leaving  the  track 
circuit,  any  delay  in  opening  of  the 
draw  to  vessels  shall  not  exceed  ten 
minutes  except  as  provided  in  33  CFR 
117.31(b). 

Regulatory  Evaluatifm 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  xmder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  luinecessary.  We  reached  this 
conclusion  based  on  the  fact  that  the 
proposed  changes  for  the  CONRAIL 
Railroad  Bridge  regulation  will  provide 
for  greater  flow  of  vessel  traffic  than  the 
current  regulations  of  the  drawbridge. 

Under  the  current  regulations,  the 
CONRAIL  Railroad  Bridge  remains 
closed  and  opens  only  on  signal  to 
vessels.  The  proposed  regiUation  will 
require  the  bridge  to  remain  in  the  open 
position  for  nine  months  of  the  year 
peimitting  vessels  to  pass  finely.  The 
bridge  will  close  only  for  train  crossings 
and  bridge  maintenance.  From 
December  through  February,  the  draw 
shall  open  on  signal  if  at  least  four 
hoiu's  advance  notice  is  given  by 
telephone  at  (856)  231-2393.  This 
proposed  regulation  will  provide  for  the 
reasonable  needs  of  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 

This  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  The  rule  will  provide 
for  the  CONRAIL  Railroad  Bridge  to 
remain  in  the  open  position  from  March 
through  November,  allowing  for  the  free 
flow  of  vessel  traffic.  The  bridge  would 
only  close  for  the  passage  of  trains  and 
maintenance.  From  December  through 
February,  the  draw  shall  open  on  signal 
to  vessels  if  at  least  four  hours  notice  is 
given  by  telephone  at  (856)  231-2393. 

If  you  thinx  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  aflect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Waverly  W.  Gregory,  Jr..  Bridge 
Administrator,  Fifth  Coast  Guard 
District,  (757)  398-6222. 

CoUection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 


$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taldng  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
security  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
rule  might  impact  tribal  governments, 
even  if  that  input  may  not  constitute  a 
"tribal  implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


66064 


Federal  Register /Vol.  68,  No.  227 /Tuesday.  November  25,  2003  /  Proposed  Rules 


EnTiromnent 

We  have  analyzed  this  rule  under 
Conunandant  Instruction  M16475.1D,   - 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rulels  categorically  excluded,  under 
figure  2-1,  paragraph  {32)(e)  of  the 
Instruction,  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g);  section  117.255  also  issued      " 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Section  117.729(a)  is  revised  to 
read  as  follows: 

f  117.729    Mantua  Creek. 

(a)  The  draw  of  the  CONRAIL 
Railroad  Bridge,  mile  1.4  at  Paulsboro, 
shall  operate  as  follows: 

(1)  From  March  through  November. 
the  draw  shall  be  left  in  the  open 
position  to  vessels  and  will  only  be 
closed  for  the  passage  of  trains  and  to 
perform  periodic  maintenance 
authorized  in  accordance  with  subpart 
A  of  this  part. 

(i)  Trains  shall  be  controlled  so  that 
any  delay  in  opening  of  the  draw  shall 
not  exceed  ten  minutes  except  as 
provided  in  §  117.31(b). 
_  (ii)  Before  the  bridge  closes  for  any 
reason,  an  on-site  train  crewmember 
will  observe  the  waterway  for 
approaching  craft,  which  will  be 
allowed  to  pass.  An  on-site  train 
crewmember  will  then  operate  the 
bridge  by  radiophone.  The  bridge  shall 
only  be  closed  if  an  on-site  ttain 
crewmember's  visual  inspection  shows 
that  the  channel  is  clear  and  there  are 
no  vessels  transiting  in  the  area. 

(iii)  While  the  CONRAIL  Railroad 
Bridge  is  moving  fitim  the  full  open  to 
the  full  closed  position,  an  on-site  train 
crewmember  will  maintain  constant 
surveillance  of  the  navigational  channel 
-  to  ensure  no  conflict  with  maritime 
traffic  exists.  In  the  event  of  failure  or 
obstruction,  the  on-site  train 


crewmember  will  stop  the  bridge  and 
return  tile  bridge  to  the  open  position  to 
vessels. ' 

(iv)  During  closing  of  the  span,  the 
channel  jtraffic  lights  will  change  from 
flashingjgreen  to  flashing  red,  the  horn 
will  sound  twice,  and  an  audio  voice 
wsuTiing!  device  will  announce  bridge 
movem*it,  then  two  horn  blasts  will  be 
repeated  and  the  bridge  will  close. 
When  tlie  bridge  is  seated  and  locked 
down  tolvessels,  the  channel  traffic 
lights  wjll  extinguish.  When  the  rail 
traffic  has  cleared  the  swing  span,  the 
horn  wil  automatically  sound  five 
times  to  signal  the  draw  of  the 
CONRAIL  Railroad  Bridge  is  about  to 
return  tc  its  full  open  position  to 
vessels. 

(v)  Du  ing  open  span  movement,  the 
chaimel  traffic  lights  will  flash  red,  the 
horn  wil  I  sound  twice,  followed  by  a 
pause,  ai  id  an  audio  voice  warning  will 
announc  e  bridge  movement,  then  five 


repeated 


Dated:  I 
Sally  BriiM)'] 

Rear/ 
Fifth  Coa; 
(PR  Doc 
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blasts  until  the  bridge  is  in  the 


full  opei  position.  In  the  full  open 
position  the  chaimel  traffic  lights  will 
then  tm-i  i  from  flashing  red  to  flashing 
green. 

(2)  Frc  m  December  through  February, 
the  draw  may  be  left  in  the  closed 
position  and  opened  on  signal  if  at  least 
foiu  hou  rs  notice  is  given  by  telephone 
at  (856)  ^31-2393. 


:  flovember  10,  2003. 
)'Hara, 

RearAdnLmI,  U.S.  Coast  Guard,  Commander, 
t  Guard  District. 
i3-29388Tiled  11-24-03;  8:45  am] 

;  4910-15-P 


ca>E< 


DEPAR1MENT  OF  HOMELAND 
SECURITY 

Coast  Gliard 


33  CFR 

[COTP 

RIN 162S4AA00    >. 


>art  165 
Francisco  Bay  03-029] 


'Sin 


Security  Zones;  San  Francisco  Bay, 
CA 

agency:  toast  Guard,  DHS. 

ACTION:  I  lotice  of  proposed  rulemaking. 


SUMINARIJ:  The  Coast  Guard  proposes  to 
establish  fixed  security  zones  extending 
25  yards  in  the  U.S.  navigable  waters 
around  a  1  piers,  abutments,  fenders  and 
pilings  of  the  Golden  Gate  Bridge  and 
the  San  trancisco-Oakland  Bay  Bridge, 
in  San  F^cisco  Bay,  California.  These 
security  ^ones  are  needed  for  national 
security  reasons  to  protect  the  public 
and  port] :  bom  potential  subversive  acts. 


Entry  into  these  security  zones  would  be 
prohibited,  unless  doing  so  is  necessary 
for  safe  navigation,  to  conduct  official 
business  such  as  scheduled 
maintenance  or  retrofit  operations,  or 
unless  specifically  authorized  by  the 
Captain  of  the  Port  Ssm  Francisco  Bay  or 
his  designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  26,  2004. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Waterways 
Management  Branch,  U.S.  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island.  Alameda,  California 
94501.  The  Waterways  Management 
Branch  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  Waterways  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Doug  Ebbers,  Waterways 
Management  Branch,  U.S.  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  San  Francisco 
Bay  03-029),  indicate  the  specific 
section  of  this  dociunent  to  which  each 
Comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard'or 
envelope.  We  will  consider  edl 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting'liy  writing  to  the 
Waterways  Management  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 
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Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  bivestigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  for  U.S. 
ports  to  be  on  a  higher  state  of  alert 
because  Al-Qaeda  and  other 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measiu^s  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  9»-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures. 

The  Coast  Guard  also  has  authority  to 
establish  seciu-ity  zones  pursuant  to  the 
Act  of  June  15, 1917,  as  amended  by  the 
Magnuson  Act  of  August  9, 1950  (50 
U.S.C.  191  et  seq.),  and  implementing 
regulations  promulgated  by  the 
President  in  subparts  6.01  and  6.04  of 
part  6  of  title  33  of  the  Code  of  Federal 
Regulations. 

In  this  particular  proposed 
rulemaking,  to  address  the 
aforementioned  security  concerns  and 
to  take  steps  to  prevent  the  catastrophic 
impact  that  a  terrorist  attack  against  the 
Golden  Gate  or  San  Francisco-Oakland 
Bay  bridge  would  have  on  the  public, 
the  Coast  Guard  is  proposing  to 
establish  fixed  security  zones  extending 
25  yards  in  the  U.S.  navigable  waters 
around  all  piers,  abutments,  fenders  and 
pilings.  Theses  security  zones  would 
help  the  Coast  Guard  to  prevent  vessels 
or  persons  from  engaging  in  terrorist 
actions  against  these  two  bridges.  Due  to 
these  heightened  security  concerns,  and 
the  catastrophic  impact  a  terrorist  attack 
on  one  of  these  bridges  would  have  on 
the  public,  the  transportation  system, 
and  surrounding  areas  and 
communities,  seciirity  zones  are 
prudent  for  these  structures. 

On  February  13,  2003,  we  issued  a 
rule  imder  docket  COTP  San  Francisco 
Bay  03-003  and  published  that  rule  in 
the  Federal  Register  (68  FR 13228, 
March  19,  2003)  creating  temporary 
§  165.T1 1-078  of  Title  33  of  the  Code  of 
Federal  Regulations  (CFR).  Under 


temporary  §  165.T11-078,  which 
expired  at  11:59  p.m.  PDT  on  September 
30.  2003,  the  Coast  Guard  established 
25-yard  fixed  sectirity  zones  around  all 
piers,  abutments,  fenders  and  pilings  of 
the  Golden  Gate  Bridge  and  the  San 
Francisco-Oakland  Bay  Bridge,  San 
Francisco  Bay,  California. 

On  September  8,  2003,  a  change  in 
effective  period  temporary  rule  was 
issued,  under  docket  COTP  San 
Francisco  Bay  03-003  and  was 
published  in  the  Federal  Register  (68 
FR  55312,  September  25,  2003),  imder 
the  same  previous  temporary  section 
165.T1 1-078,  extending  the  rule  to 
11:59  p.m.  PST  on  March  31,  2004.  The 
Captain  of  the  Port  has  determined  there 
is  a  need  for  continued  security 
regulations. 

We  propose  to  create  permanent 
security  zones  in  the  same  areas 
currently  protected  by  temporary 
security  zones  under  §  165.T11-078. 
Our  proposed  rule  would  add 
§  165.1185,  Seciuity  Zones;  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge,  San  Francisco  Bay, 
California.  The  Coast  Guard  will  utilize 
the  extended  effective  period  of  the 
§  165.T11-078  to  engage  in  notice  and 
comment  rulemaking  to  develop 
permanent  regulations  tailored  to  the 
present  and  foreseeable  seciuity 
environment  with  the  Captain  of  the 
Port  (COTP)  San  Francisco  Bay. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
fixed  security  zones  extending  25  yards 
in  the  U.S.  navigable  waters  around  all 
piers,  abutments,  fenders  and  pilings  of 
the  Golden  Gate  and  San  Francisco- 
Oakland  Bay  bridges.  In  addition  to 
restricting  access  to  critical  parts  of 
bridge  structures,  these  security  zones 
would  provide  necessary  standoff 
distance  for  blast  and  collision,  a 
surveillance  and  detection  perimeter, 
and  a  margin  of  response  time  for 
security  personnel.  This  proposed  rule, 
for  seciuity  reasons,  would  prohibit 
entry  of  any  vessel  or  person  inside  the 
security  zone  without  specific 
authorization  from  the  Captain  of  the 
Port  or  his  designated  representative. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192.  Piusuant  to  33  U.S.C.  1232.  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  civil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  up  to 
6  years  and  a  maximum  fine  of 
$250,000)  and  in  rem  liability  against 
the  offending  vessel.  Any  person  who 


violates  this  section  using  a  dangerous 
weapon,  or  who  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized 
to  enforce  this  regulation  also  faces 
imprisonment  up  to  12  years.  Vessels  or 
persons  violating  this  section  are  also 
subject  to  the  penalties  set  forth  in  50 
U.S.C.  192:  Seizure  and  forfeitme  of  the 
vessel  to  the  United  States,  a  maximum 
criminal  fine  of  $10,000,  and 
imprisonment  up  to  10  years. 

The  Captain  of  the  Port  would  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  mimicipai,  and  private  agency 
to  assist  in  the  enforcement  of  the 
regulation.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
50  U.S.C.  191  and  33  U.S.C.  1231. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  Although  this 
proposed  rule  restricts  access  to  the 
waters  encompassed  by  the  security 
zones,  the  effect  of  this  proposed  rule 
would  not  be  significant  because:  (i)  The 
zones  would  encompass  only  a  small 
portion  of  the  waterway;  (ii)  vessels 
would  be  able  to  pass  safely  aroimd  the 
zones;  and  (iii)  vessels  may  be  allowed 
to  enter  these  zones  on  a  case-by-case 
basis  with  permission  of  the  Captain  of 
the  Port  or  his  designated 
representative. 

The  size  of  the  proposed  zones  is  the 
minimum  necessary  to  provide  adequate 
protection  for  the  bridges.  The  entities 
most  likely  to  be  affected  are 
commercial  vessels  transiting  the  main 
ship  channel  en  route  to  the  San 
Francisco  Bay  and  Delta  ports  and 
pleasiure  craft  engaged  in  recreational 
activities  and  sightseeing. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  expect  this  proposed  rule 
may  affect  owners  and  operators  of 
private  vessels,  some  of  which  may  be 
small  entities,  intending  to  fish  or 
sightsee  near  bridge  pilings  or 
abutments  affected  by  these  security 
zones.  The  proposed  security  zones 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  several  reasons;  small  vessel 
traffic  would  be  able  to  pass  safely 
around  the  area  and  vessels  engaged  in 
recreational  activities,  sightseeing  and 
commercial  fishing  would  have  ample 
space  outside  of  the  security  zones  to 
engage  in  these  activities.  Small  entities 
and  the  maritime  public  would  be 
advised  of  these  security  zones  via 
public  notice  to  mariners. 

If  you  think  that  your  business, 
oiganization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
AOORESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Doug  Ebbers,  Waterways 
Management  Branch,  U.S.  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
at  (510)  437-3073. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federaiism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effiact  on  State  or  local  governments  and 


would  <  ither  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
complii  nee  on  them.  We  have  analyzed 
this  pro  posed  rule  under  that  Order  and 
have  de  :ermined  that  it  does  not  have 
implica  ions  for  federalism. 

Uniiind  ed  Mandates  Reform  Act 

The  I  nfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  dii  cretionary  regulatory  actions.  In 
particul  ar,  the  Act  addresses  actions 
that  ma  '  result  in  the  expenditure  by  a 
State,  Ic  cal,  or  tribal  government,  in  the 
aggregal  e,  or  by  the  private  sector  of 
$100,00  D,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  ir  such  an  expenditure,  we  do 
discuss  be  effects  of  this  proposed  rule 
elsewhe  re  in  this  preamble. 


Taking 
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»f  Private  Property 

posed  rule  would  not  effect  a 
private  property  or  otherwise 
ig  implications  under 
Order  12630,  Governmental 
and  Interference  with 
Constitv  tionally  Protected  Property 
Rights. 

Qvil  Jul  tice  Reform 

This  [  reposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executite  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
elimina  e  ambiguity,  and  reduce 
burden. 

Protectii  m  of  Children  r 

We  hs  ve  analyzed  this  proposed  rule 
under  E  cecutive  Order  13045, 
Protectii  m.of  Children  from 
Environ  nental  Health  Risks  and  Safety 
Risks.  T  lis  rule  is  not  an  economically 
signifies  nt  rule  and  would  not  create  an 
environ|nental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  cl  ildren. 

Indian '  'ribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govemijients,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Inaian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tjibes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  l£Eects 

We  ha  ve  analyzed  this  proposed  rule 
under  E  lecutive  Order  13211,  Actions 
Concern  ing  Regulations  That 
Signific4nUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 


determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environment^  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  security  zone. 

A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  (CED)  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  d(K:ision  on  whether  the 
rule  should  be  categorically  excluded 
from  further  environmental  review. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295, 116  Stat  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  'Add  §  165.1185,  to  read  as  follows: 

165.1185    Security  Zofws;  Golden  Gate 
Bridge  and  ttie  San  Frenciseo-Oakland  Bay 
Bridge,  San  Frandaco  Bay,  Califomia. 

(a)  Location.  All  waters,  extending 
from  the  surface  to  the  sea  floor,  witiiin 
25  yards  of  all  piers,  abutments,  fenders 
and  pilings  of  the  Golden  Gate  Bridge 
and  the  sian  Francisco-Oakland  Bay 
Bridge,  in  San  Francisco  Bay,  Califomia. 
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(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into  these  security 
zones  is  prohibited,  unless  doing  so  is 
necessary  for  safe  navigation,  to  conduct 
official  business  such  as  scheduled 
maintenance  or  retrofit  operations,  or 
imless  specifically  authorized  by  the 
Captain  of  the  Port  San  Francisco  Bay  or 
his  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
415-399-3547  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Enforcement.  All  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local,  state,  and  federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  personnel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  must 
proceed  as  directed. 

Dated:  November  4,  2003. 
Gerald  M.  Swanson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  San  Francisco  Bay,  California. 
[FR  Doc.  03-29387  Filed  11-24-03;  8:45  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 


44CFRPart67 


[Docket  No.  FEMA-7442] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 


Directorate,  Department  of  Homeland 
Secmjty. 

ACTKM:  Proposed  rule. 

SUmiARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
hsted  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
commimity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bellomo,  P.E.  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472.  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 


requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  BFEs  are  required 
by  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  sigmficant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subfects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376'§67.4. 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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State 


Washington 


CHyAown/county 


Lewis  County 


Source  o 


Newaukum  Rwer 

Newaultum  R  ter  Overflow 


flooding 


Location 


Confluence  with  Chehatis  River  

Confluence  of  North   and   South   Fork 

Newaukum  River. 
Approximately  750  feet  upstream  of  Rk» 

Road. 
Approximately  2.1  miles  upstream  of  Rne 

Road. 


#Depth  in  feet  above 

ground. 

'Elevation  in  feet. 

(NGVD) 


Existing 


*182 
*267 

None 

None 


Modified 


*183 
•268 

!185 

•199 


#Oepth  in  feet  above  ground 

*Elevatk>n  in  feet 

Maps  are  available  for  inspectfon  at  Lewis  County  PuWk  Works  Department,  350  North  Market  Boulevard,  ChehaHs,  Washington  98532. 

Send  comments  to  the  Honorable  Dennis  Hadaller.  Cha  mian,  Lewis  County  Board  of  Commissioners,  351  Northwest  North  Street  ChehaHs 
Washington  98532.  ' 


Washington 


Napavine  (City), 
Lewis  Courity. 


Newaukum  Ri  rer 


#Depth  in  feet  above  ground 
'Elevation  in  feet 

Maps  are  available  for  inspectkxi  at  214  Second  Avenue 

Send  comments  to  the  Honorable  Gary  McGuire,  Mayor, 


Approximately  2,000  feet  downstream  of 

Rush  Road. 
Approximately    100    feet    upstream    of 

KirMand  Road. 


None 
None 


•224 
•240 


Washington 


ChehaNs  (City), 
Lewis  County. 


Newaukum  Rr  er 


Newaukum  Rr  er  Overflow 


Northeast,  Napavine,  Washington  98565. 

City  of  Napavine,  P.O.  Box  810,  Napavine,  Washington  98565. 


Approximately  500  feet  upstream  of  Rail- 
road. 

Approximately  3,650  feet  upstream  of 
Railroad. 

Approximately  1,200  feet  downstream  of 
Rk:e  Road. 

Approximately  750  feet  upstream. of  Rfce 
Road. 


•182 

•187 

None 

None 


#Depth  in  feet  above  ground 
'ElevatKMi  In  feet 

Maps  are  available  for  inspectfon  at  1321  South  Market  I  toulevard,  Chehalis,  Washington  98532. 

Send  comments  to  the  Honorable  Bob  Saphr,  Mayor,  Cit  t  of  Chehalis,  P.O.  Box  871,  Chehalis,  Washington  98532. 


*184 
•185 
*185 
•185 


FkxJding  source(s) 


Location  of  refei  enced  elevation 


Ebey  Skxjgh 


Ebey-Steamboat  Stough 
Connector. 


Marshland 


Snohomish  River 


Steamboat  Sksugh 


Approximately  1.2  miles 
Highway  5. 


At  divergence  from  Snohoniiish 
At  confluence  with 


Steambi  lat 


Sough 


At  divergence  from  Ebey  ; 

At  Burlington  Norttiem  Rail^ad  tracks 


At  divergence  from  Snohon  lish  River 


Approximately  1 .2  miles  of 


Elevation  in  feet 
•(NOVO) 


Effective 


Modified 


Communities  affected 


Snohomi  th  County  and  Incorporated  Areas 


downstream  of  Interstate 


River  . 
Slough 


com^ 


3tate  Highway  529 


At  confluence  with  Skykom^  and  Snoqualmie  Rivers 
Approximately  2.08  miles  downstream  of  Burlington 
Northern  Railroad  bridge^ 


At  divergence  from  Snohon  lish  River 


*18 
*9 

•9 
*19 


*30 
•9 


*39 
*9 


•12 


•8 


•19 

•12 

•12 
•20 


•23 
*8 


•41 
•8 


•13 


Snohomish  County  (Uninc. 
Areas)  and  City  of 
Marysvllle. 

Snohomish  County  (Uninc. 
Areas). 

Snohomish  County  (Uninc. 
Areas)  and  City  of  Ever- 
ett. 

Snohomish  County  (Uninc. 
Areas),  City  of  Monroe, 
City  of  Snohomish,  and 
City  of  Everett. 

Snohomish  County  (Uninc. 
Areas),  City  of 
Marysville,  and  City  of 
Everett. 
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Union  Slough 


Approximately  0.24  miles  downstream  of  Burlington 
Northem  Railroad  bridge. 

Approximately  1,270  feet  downstream  of  divergence 
from  Snohomish  River. 


•12 


*8  i  Snohomish  County  (Uninc. 
I     Areas)  and  City  of  Ever- 
ett. . 
•12 


#  Depth  in  feet  above  ground 
'National  Geodetic  Datum 

ADDRESSES  ' 

Unincorporated  Areas  of  Snohomish  County: 

Maps  are  available  for  inspection  at  the  Snohomish  County  Planning  Department,  3000  Rockefeller  Avenue,  Everett,  Washington  98201. 

Send  comments  to  the  Honorable  Bob  J.  Drewel.  Snohomish  County  Executive,  3000  Rockefeller  Avenue,  Mail  Stop  47  Everett  Washinaton 
98201.  ^ 

City  of  Monroe: 

Maps  are  available  for  inspection  at  the  Engineering  Department,  City  Hall,  806  West  Main  Street,  Monroe,  Washington  98272. 

Send  comments  to  the  Honorable  Donnetta  Walser,  Mayor,  City  of  Monroe,  806  West  Main  Street,  Monroe,  Washington  98272. 

City  of  Marysville:  > 

Maps  are  available  for  inspection  at  the  Public  Works  Department,  80  Columbia  Avenue.  Marysville,  Washington  98270. 

Send  comments  to  the  Honorable  Davkl  Weiser,  Mayor,  City  of  Marysville,  1049  State  Avenue,  Marysville,  Washington  98270.  * 

City  of  Everett: 

Maps  are  available  for  inspectkwi  at  the  Public  Works  Department,  3200  Cedar  Street,  Everett,  Washington  98201 . 

Send  comments  to  the  Honorable  Frank  Anderson,  Mayor,  City  of  Everett,  2930  Wetmore  Avenue,  Everett,  Washington  98201. 

City  of  Snotwmish: 

Maps  are  available  for  inspection  at  the  Engineering  Department,  116  Union  Avenue,  Snohomish,  Washington  98290. 

Send  comments  to  the  Honorable  Cameron  Bailey,  Mayor,  City  of  Snohomish,  116  Unron  Avenue,  Snohomish,  Washington  98290. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  November  18,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
IFRD0C.  03-29355  Filed  11-24-03;  8:45  am] 

BILLING  CODE  91ia-1»-l> 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50CFRPart622 

[Doelwt  No.  031 107275-3275-01 ;  LD. 
102803A] 

RiN0648-AP03 

Fisheries  of  the  Caribbean,  Gutf  of 
Mexico,  and  South  Atlantic;Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  13A 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  f>roposed  rule;  request  for 

comments. 

summary:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  ISA  to 
the  Fishery  Management  Plan  for  the 


Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  This  rule  would 
extend  the  current  prohibitions  on 
fishing  for  South  Atlantic  snapper- 
grouper  in  the  experimental  closed  area 
and  on  retaining  such  species  in  or  from 
the  area.  The  experimental  closed  area 
constitutes  a  portion  of  the  Oculina 
Bank  Habitat  Area  of  Particular  Concern 
(HAPC),  which  is  in  the  exclusive 
economic  zone  (EEZ)  in  the  Atlantic 
Ocean  off  Ft.  Pierce,  FL.  The  intended 
effect  is  to  continue  the  benefits  of  the 
closed  area,  namely,  enhanced  stock 
stability  and  increased  recruitment  of 
South  Atlantic  snapper-grouper  by 
providing  an  area  where  deepwater 
snapper-grouper  species  can  grow  and 
reproduce  without  being  subjected  to 
fishing  mortality. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  no  later 
than  5  p.m.,  eastern  time,  on  January  9, 
2004. 

ADDRESSES:  Copies  of  Amendment  13A 
may  be  obtained  fi-omthe  South  Atlantic 
Fishery  Management  Coimcil,  One 
Southpark  Circle,  Suite  306,  Charleston, 
SC  29407-4699;  phone:  843-571-4366 
or  toll  bee  at  1-866-SAFMC-lO:  fax: 
843-769-4520;  e-mail:  safmc@noaa.gov. 
Amendment  1 3 A  includes  an 
Environmental  Assessment  (EA),  an 
hiitial  Regulatory  Flexibility  Analysis 
(IRFA)  that  was  supplemented  by 


NMFS,  a  Regulatory  Impact  Review,  and 
a  Social  Impact  Assessment/Fishery 
Impact  Statement. 

Written  comments  on  the  proposed 
rule  must  be  sent  to  Julie  Weeder, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  Comments  also 
may  be  sent  via  fax  to  727-570-5583. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Weeder,  telephone:  727-570-5753,  fax: 
727-570-5583,  e-mail: 
fulie.  Weeder@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

snapper-grouper  fishery  off  the  southern 
AUantic  states  is  managed  imder  the 
FMP.  The  FMP  was  prepared  by  the 
South  Atlantic  Fishery  Management 
Council  (Council)  and  is  implemented 
luider  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  by  regiUations  at  50.CFR  part  622. 

In  Amendment  6  to  the  FMP  the 
Council  proposed  prohibitions  on 
fishing  for  South  Atlantic  snapper- 
grouper  in  what  is  currently  known  as 
the  experimental  closed  area  and  on 
retaining  such  species  in  or  from  the 
area.  NMFS  approved  these 
prohibitions,  and  they  became  effective 
June  27, 1994  (59  FR27242,  May  26, 
1994).  In  the  experimental  closed  area. 
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any  South  Atlantic  snapper-grouper 
taken  incidentally  by  hook-and-line  gear 
must  be  released  immediately  by  cutting 
the  line  without  removing  the  fish  from 
the  water. 

The  experimental  closed  area  is 
slightly  less  than  92  square  nautical 
miles  in  the  EEZ  offshore  from  Ft.  Pierce 
to  Sebastian  Inlet,  FL.  The  geographical 
coordinates  are  specified  at  50  CFR 
622.35(c)(Z).  The  experimental  closed 
area  constitutes  a  portion  of  the 
southern  part  of  the  Oculina  Bank 
HAPC.  In  the  entire  HAPC  no  person 
may:  (1)  Use  a  bottom  longline,  bottom 
trawl,  dredge,  pot,  or  trap;  (2)  if  aboard 
a  fishing  vessel,  anchor,  use  an  anchor 
and  chain,  or  use  a  grapple  and  chain; 
or  (3)  fish  for  rock  shrimp  or  possess 
rock  shrimp  in  or  from  the  area  on  board 
a  fishing  vessel. 

Both  the  proposed  and  final  rules  for 
Amendment  6  stated  that  the  measiues 
applicable  to  the  experimental  closed 
area  "...  will  "svmset"  after  10  years  if 
not  reauthorized  by  the  Coimcil."(59  FR 
9721,  March  1, 1994  and  59  FR  27242, 
May  26, 1994,  respectively). 

As  stated  above,  measures  applicable 
to  the  experimental  closed  area  were 
intended  to  enhance  stock  stability  and 
increase  recruitment  of  South  Atlantic 
snapper-grouper  by  providing  an  area 
where  deepwater  snapper-grouper 
species  could  grow  and  reproduce 
without  being  subjected  to  fishing 
mortality.  They  were  based  on  the 
Council's  concern  that  traditional 
fishery  management  measures,  such  as 
minimum  size  limits  and  quotas,  might 
not  be  sufficient  to  protect  fully  the 
snapper-grouper  resources.  The  Coimcil 
believed  the  measures  would  provide 
protection  for  overfished  species  in  the 
management  unit  while  minimizing 
adverse  impacts  upon  user  groups. 

Based  on  limited  information,  there 
appear  to  be  some  encouraging  signs  of 
positive  biological  impacts  from  the 
initial  9-year  prohibition  of  fishing  for 
snapper  grouper  species  within  the 
experimental  closed  area  since  it  was 
established  in  1994.  A  study  conducted 
in  2001  found  that,  in  the  few  areas 
where  habitat  remained  intact,  there, 
were  more  and  larger  groupers 
thanobserved  in  a  1995  study,  and  male 
gag  and  scamp  were  also  common.  The 
observation  of  male  gag  and  scamp  is 
particularly  of  interest  because  size,  age, 
and  proportion  of  males  of  these  species 
have  declined  both  in  the  Gulf  of 
Mexico  and  South  Atlantic  regions. 
Other  encouraging  signs  include 
theobservation  of  juvenile  speckled 
hind,  which  is  a  candidate  species  for 
listing  under  the  Endangered  Species 
Act  However,  species  in  the 


manageiient  unit  remain  overfished  and 
continutd  protection  is  required. 


Propo 


Actions 


AmenUment  ISA  proposes  to 
continue  the  current  measures 
applicaWe  to  the  experimental  closed 
area  ind  ifinitely.  Those  measures  at  50 
CFR  622  c)(2)  read  as  follows: 
•  "(2)  Ex  Terimental  closed  area.  Within  the 
Oculina  ^ank  HAPC,  the  experimental  closed 
area  is  bounded  on  the  north  by  27°53'  N. 
lat.,  on  th  9  south  by  27»30'  N.  lat.,  on  the  east 
by  79°56'  W.  long.,  and  on  the  west  by  SO^OO' 
W.  long. '.  Jo  person  may  fish  for  South 
Atlantic  s  napper-grouper  in  the  experimental 
closedara  i,  and  no  person  may  retain  South 
Atlantic  s  napper-grouper  in  or  from  the  area. 
In  the  ex[  erimental  closed  area,  any  South 
Atlantic  a  aapper-grouper  taken  incidentally 
by  hook-a  nd-line  gear  must  be  released 
immediat  jly  by  cutting  the  line  without 
removing  the  fish  from  the  water." 

The  Ci  luncil  would  review  the 
configur  ition  and  size  of  the 
experimi  sntal  closed  area  within  3  years 
of  thepii  blication  date  of  the  final  rule 
that  wou  Id  implement  Amendment  13A 
and  wou  d  re-evaluate  all  measures 
applicah  e  to  the  area  after  10  years.  The 
Council  )elieves  these  actions  provide 
the  most  biological,  social,  and 
economi :  benefits  while  allowing  for 
adaptive  management.  Extending  the 
prohibition  on  fishing  for  snapper- 
grouper  I  ipecies  in  the  experimental 
closed  ai  ea  for  an  indefinite  period  will 
continue  to  protect  snapper-grouper 
populati  )ns  and  protect  Oculina  coral 
and  associated  habitat.  Such  extension 
will  also  provide  a  hedge  against  the 
high  deg  :ee  of  scientific  uncertainty 
associate  d  with  the  status  of  snapper- 
grouper  I  pecies  and  reduce  the 
possibili  y  that  these  populations  may 
fall  beloi  f  sustainable  levels. 
Economj  cally  it  is  expected  that  the 
long-ten  i  benefits,  such  as  "insurance" 
against  t  le  uncertainty  of  stock 
assessmc  nts  and  the  non-use  benefits  of 
extendir  » the  prohibitions  on  snapper- 
grouper  ishing  in  the  closed  area, 
outweigl  the  short-term  benefits  of 
opening  he  area  to  harvest.  These 
measure! ;  are  also  expected  to  provide 
the  most  long-term  positive  social 
impacts  because  they  allow  for  adaptive 
manageiient  which  can  be  seen  as  an 
assiuranc*  to  the  public  that  the  area  will 
be  moninred  and  reviewed.  Should  the 
Council  find  after  the  3-year  review  on 
size  and  configtuation  that  the 
boimdaries  of  the  area  are  not 
appropriate,  they  can  be  changed  at  that 
time.  In  Addition,  the  10-year  re- 
evaluation  period  will  assure  the  public 
that  the  area  will  not  be  closed  and 
forgotten , 


Availability  of  Amendment  13A 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  13 A.  The 
availability  of  Amendment  13A  was 
announced  in  the  Federal  Register  on 
November  4,  2003,  (68  FR  62422). 
Written  comments  on  Amendment  13 A 
must  be  received  by  January  5,  2004.  All 
comments  received  on  Amendment  13A 
or  on  this  proposed  rule  during  their 
respective  comment  periods  will  be 
addressed  in  the  preamble  to  the  final 
rule. 

Classificatioii 

At  this  time,  NMFS  has  not 
determined  that  Amendment  13A  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  andcomments  received 
during  the  conunent  period  on 
Amendment  13  A. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

The  Council  prepared,  and  NMFS 
supplemented,  an  IRFA,  based  on  the 
RIR,  that  describes  the  economic 
impacts  that  this  proposed  rule,  if 
adopted,  would  have  on  small  business 
entities.  A  summary  of  the  IRFA 
follows: 

Amendment  6  to  the  Snapper-Grouper 
Fishery  Management  Plan,  implemented 
in  May  1994,  established  a  harvest 
prohibition  for  snapper-grouper  species 
in  the  Oculina  Experimental  Closed 
Area.  This  prohibition  is  scheduled  to 
simset  in  June  2004.  The  proposed  rule 
would  extend  the  prohibition  for  an 
indefinite  period  of  time  for  the  purpose 
of  providing  continued  protection  of 
snapper-grouper  species,  thereby 
reducing  the  possibility  that  these 
populations  may  fall  below  sustainable 
levels.  Fmther,  by  restricting  the  ability 
to  harvest  fish  bom  the  area,  the 
proposed  rule  is  also  expected  to 
provide  protection  to  the  Oculina  coral 
in  the  area.  The  Magnuson-Stevens  Act, 
as  amended,  provides  the  statutory  basis 
for  the  proposed  rule. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified.  The  proposed  rule  does  not 
impose  any  reporting  or  record  keeping 
requirements. 

There  are  two  general  classes  of  small 
entities  that  would  be  directly  affected 
by  the  proposed  rule,  commercial 
fishing  vessels  and  for-hire  fishing 
vessels.  The  Small  Business 
Administration  defines  a  small  business 
that  engages  in  commercial  fishing  as  a 
firm  that  is  independently  owned  and 


Federal  Register /Vol.  68,  No.  227 /Tuesday,  November  25,  2003  /  Proposed  Rules 


66071 


operated,  is  not  dominant  in  its  field  of 
operation,  and  hasannual  receipts  up  to 
$3.5  million  per  year.  The  revenue 
benchmark  for  a  small  business  that 
engages  in  for-hire  fishing  is  a  firm  that 
has  annual  receipts  up  to  $6.0  million 
per  year.  There  were  1,174  commercial 
vessels  that  participated  in  the  snapper- 
grouper  fishery  in  the  South  Atlantic 
during  2002.  Of  these  vessels.  120  were 
homeported  in  the  area  of  interest, 
where  the  "area  of  interest"  is  defined 
as  those  home  port  locations  on  the 
Florida  Atlantic  coast  from  Cape 
Canaveral  south  to  West  Palm  Beach 
and  are  in  the  closest  geographic 
proximity  to  the  area  covered  by  the 
proposed  rule.  Commercial  vessels 
operating  in  the  snapper-grouper  fishery 
in  this  area  are  estimated  to  have 
average  annual  gross  and  net  incomes  of 
approximately  $39,745  and  $12,388, 
respectively.  Based  on  this  income 
profile,  it  is  assiuned  that  all 
commercial  fishing  entities  that  would 
be  affected  by  the  proposed  rule  are 
small  entities. 

For  the  for-hire  sector,  1,221  snapper- 
grouper  for-hire  permits  were  issued  to 
vessels  in  the  southern  Atlantic  states  in 
2002.  Of  this  total,  94  permits  were 
issued  to  for-hire  vessels  in  the  area  of 
interest.  These  vessels  comprise  two 
types  of  business  operations, 
charterboats,  which  are  smaller  vessels 
(6  or  fewer  passengers)  that  book  trips 
on  a  vessel  basis,  andheadboats,  which 
are  larger  vessels  that  book  passage  on 
an  individual  angler  basis.  The  average 
^oss  and  net  revenues  in  1997  for 
charterboats  operating  off  the  Atlantic 
coast  of  Florida  are  estimated  at  $57,000 
and  $15,000  (2001  dollars),  while  that  of 
headboats  are  estimated  at  $155,000  and 
$69,000  (2001dollars).  Based  on  these 
gross  revenue  profiles,  all  for-hire 


vessels  that  would  be  affected  by  the 
proposed  rule  are  assumed  to  be  small 
entities. 

The  number  of  commercial  and  for- 
hire  vessels  that  would  fish  in  the 
closed  area  should  the  area  reopen  after 
simset  of  the  current  rule  is  not  known. 
However,  all  entities  in  the  area  of 
interest  have  the  potential  to  enter  the 
area.  Since  cdl  such  entities  would  be 
covered  by  the  proposed  rule  and  all 
said  entities  are  small  entities,  it  is 
concluded  that  a  substantial  number  of 
small  entities  would  be  affected  by  the 
proposed  rule.  An  IRFA  was  prepared  to 
analyze  the  expected  impacts  on  small 
entities.  The  proposed  rule  extending 
harvest  prohibition  for  an  indefinite 
period  would  not  alter  present  fishing 
practices.  Therefore,  it  woidd  not  affect 
the  profitability  of  identified  vessels. 
However,  if  there  are  any  speculative 
decisions  about  the  sunset  of  the 
existing  rule  in  June  2004,  there  could 
be  some  reduction  in  future  speculative 
earnings.  The  public  is  invited  to 
comment  and  to  provide  any 
information  that  would  enable  NMFS  to 
identify  and  assess  any  futiue  potential 
economic  impacts  that  could  result  from 
the  proposed  rule. 

"Five  alternatives  to  the  proposed  rule 
were  considered.  One  alternative  differs 
fi*om  the  proposed  rule  only  in  that  it 
lacks  a  specific  schedule  for  re- 
evaluation  of  the  rule.  Three  alternatives 
also  lack  a  re-evaluation  schedule  and 
differ  from  the  proposed  rule  in  the 
diuation  of  the  prohibition.  No  impacts 
have  been  identified  associated  with  the 
presence  or  absence  ofa  prescribed  re- 
evaluation  schedule.  These  four 
alternatives,  therefore,  are  expected  to 
have  the  same  effect  on  the  affected 
entities  as  the  proposed  rule,  and  none 
would  adversely  affect  current 


profitability  but  would,  instead, 
eliminate  potential  increased  shoit-term 
profits  that  might  be  derived  from 
fishing  activity  directed  into  the 
Oculina  area,  should  sunset  occur.  The 
fifth  alternative,  the  no-action 
alternative,  would  allow  forsunset  of  the 
prohibition  and  fishing  in  the  area  to 
occur.  This  alternative  would,  therefore, 
allow  these  potential  short-term 
increases  in  profits  to  occur.  However, 
if  snapper-grouper  populations  become 
depleted  as  a  result  of  directed  effort 
insidethe  area,  the  short-term  gains 
would  dissipate.  Further,  these  potential 
short-term  profits  are  not  believed  to  be 
greater  than  the  benefits  that  would 
accrue  to  continued  protection  of  the 
resource  and  area.  These  benefits  are 
expected  to  exceed  potential  short-term 
profits  no  matter  how  long  the 
prohibition  continues.  TTie  proposed 
rule,  therefore,  would  best  suit 
management  needs  and  meet  the 
Council's  intent. 

Changes  to  Regulatory  Text 

If  approved,  the  measiues  in 
Amendment  1 3 A  would  continue  in 
effect  in  the  current  regulations. 
Accordingly,  this  proposed  rule 
contains  no  changes  to  regulatory  text. 
If  Amendment  13A  is  disapproved,  the 
regulatory  text  at  50  CFR  622.35(c)(2) 
would  be  removed  effective  June  27, 
2004. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  19. 2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-29444  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Trade  Adiustment  Assistance  for 
Fanners 

AGENCY:  Foreign  Agricultiiral  Service, 

USDA. 

action:  Notice. 

The  Administrator,  Foreign 
Agricultural  Service  (FAS),  certified  a 
petition  for  trade  adjustment  assistance 
(TAA)  that  was  filed  on  October  8,  2003, 
by  the  Catfish  Farmers  of  America, 
Indianola,  Mississippi;  Rutledge  & 
Rutledge,  Newport,  Arkansas;  and  the 
Western  Regional  Chapter  of  the 
Kentucky  Aquaculture  Association, 
Farmington,  Kentucky,  on  behalf  of 
catfish  producers  in  the  states  of 
Alabama,  Arkansas,  Florida,  Georgia, 
Idaho,  Illinois,  Kansas,  Kentucky, 
Louisiana,  Mississippi,  Missouri, 
Nevada,  North  Carolina,  Ohio, 
Oklahoma,  South  Carolina,  Texas,  and 
Utah.  Producers  are  now  eligible  to 
apply  for  program  benefits. 
SUPPLEMENTARY  INFORMATION:  Upon 
investigation,  the  Administrator 
determined  that  increased  imports  of 
catfish  and  fillets  of  Vietnamese  basa 
and  tra  contributed  importantly  to  a 
decline  in  producer  prices  of  farm- 
raised  catfish  in  the  above  states  by  20.9 
percent  during  January  2002  through 
December  2002,  when  compared  with 
the  previous  5-year  average. 

Catfish  farmers  certified  as  eligible  for 
TAA  may  apply  to  the  Farm  Service 
Agency  for  benefits  through.  February 
16,  2004.  After  submitting  completed 
applications,  producers  shall  receive 
technical  assistance  provided  by  the 
Extension  Service  at  no  cost  and  an 
adjustment  assistance  payment,  if 
certain  program  criteria  are  met. 

Producers  of  raw  agricultural 
commodities  wishing  to  learn  more 
about  TAA  and  how  they  may  apply 
shoidd  contact  the  Department  of 
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Agricult  lie  at  the  addresses  provided 
below  fo  r  General  Information. 

Produi  :ers  Certified  as  Eligible  for 
TAAj  Co  ntact:  The  Farm  Service  Agency 
service  c  enters  in  your  respective  state. 

For  G(  neral  Information  about  TAA, 
Contact:  Jean-Louis  Pajot,  Coordinator, 
Trade  A(  justment  Assistance  for 
Farmers,  FAS,  USDA,  (202)  720-2916, 
e-mail:  fc  tide.adjustnient@fas.usda.gov. 

Dated:  November  14,  2003. 
A.  Ellen  Iterpstra, 

Administrator,  Foreign  Agricultural  Service. 
[PR  Doc.  ^3-29398  Filed  11-24-03;  8:45  am] 

BIUJNG  CObE  3410-10-M 


DEPART  MENT  OF  THE  AGRICULTURE 

Forest  S  ervice 

DEPART  MENT  OF  THE  INTERIOR 

Bureau  <  if  Land  Management 
[OR-930-  5333] 

Correctii  m  to  Notice  of  Availability 
(NOA)  fo^  tiie  Final  Supplemental 
Envlron^ntal  Impact  Statement 
(FSEIS)  1  or  the  Clarification  of 
Language  in  the  1994  Record  of 
Declsioi^  for  the  Northwest  Forest 
Plan;  National  Forests  and  Bureau  of 
Land  Mi^agement  Districts  Within  the 
Range  of  the  Northern  Spotted  Owl 
(Proposal  To  Amend  Wording  About 
the  Aquatic  Conservation  Strategy); 
Western  [Oregon  and  Washington,  and 
Northweptern  California 

agency:  Forest  Service,  USDA;  Biu-eau 
of  Land  Management,  USDl. 
ACTION:  Correction  notice. 

SUMMAR^  This  notice  amends  the  NOA 
for  the  F^EIS  for  the  Clarification  of 
Language  in  the  1994  Record  of 
Decision,  for  the  Northwest  Forest  Plan; 
National  LForests  and  Bureau  of  Land 
Manageiient  Districts  Within  the  Range 
of  the  Ncjrthem  Spotted  Owl  (Proposal 
to  Amenfl  Wording  about  the  Aquatic 
Conservation  Strategy);  Western  Oregon 
and  Wasnington,  and  Northwestern 
Californifi  printed  in  the  Federal 
Register:!  Vol.  68,  No.  211  on  Friday, 
October  il,  2003.  The  correct  Web  site 
for  obtaiming  an  electronic  copy  of  the 
FSEIS  is  http://www.reo.gov/acs/ . 
FOR  FURT^IER  INFORMATION  CONTACT: 
Joyce  Caiey;  phone  (503) 326-2430;  e- 
mail:  jca,  -eyOWfs.fed.us  or  Leslie 


Frewing-Rimyon;  phone  (503)  808-  . 
6088;  E-mail:  lfrewingSor.blm.gov. 

Dated:  November  14,  2003. 
Judy  Ellen  Nelson, 

Deputy  State  Director,  Resource  Planning,  Use 
S-  Protection. 

Dated:  November  14,  2003. 
Lisa  E.  Freedman, 

Director,  Resource  Planning  and  Monitoring, 
Pacific  Northwest  Region. 
(PR  Doc.  03-29400  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Committee  meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
Resource  Advisory  Committee  for 
Madera  Coimty  will  meet  on  Monday, 
December  15,  2003.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  tJ.S.D.A.  Forest  Service  Office  in 
North  Fork,  CA.  The  purpose  of  the 
meeting  is:  Review  new  RAC  proposals, 
review  progress  of  FY  2002  accounting, 
monitoring  and  evaluation,  voting 
procedures  proposal  update,  conference 
update,  arrowhead  presentation,  review 
of  Sierra  business  council  book,  and 
review  of  newsletter. 
DATES:  The  Madera  Resource  Advisory 
Committee  will  be  held  Monday, 
December  15,  2003.  The  meeting  will  be 
held  from  7  p.m.  to  9  p.m. 
ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  U.S.D.A. 
Forest  Service  Office,  Bass  Lake  Ranger 
District,  57003  Road  225,  North  Fork, 
CA  93643. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  Bass  Lake  Ranger  District,  57003 
Road  225,  North  Fork,  CA  93643,  (559) 
877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
new  RAC  proposals,  (2)  review  progress 
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of  FY  2002  accounting,  (3)- monitoring 
and  evaluation,  (4)  voting  procedures 
proposal  update,  (5)  conference  update, 
(6)  Arrowhead  presentation,  (7)  review 
of  Sierra  business  council  book,  and,  (8) 
review  of  newsletter.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Conunittee  at  that  time. 

Dated:  November  18,  2003. 
David  W.  Martin, 

District  Ranger. 

[FR  Doc.  03-29343  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
with  briefing  of  New  Jersey  Advisory 
Committee  will  convene  at  10  a.m.  and 
adjourn  at  4  p.m.  on  Tuesday,  December 
2,  2003,  at  the  New  Jersey  State  House, 
Room  4,  125  W.  State  Street,  Trenton,  NJ 
08625.  The  purpose  of  the  planning 
meeting  with  briefing  is  to  (1)  review 
the  status  of  current  activities,  (2)  plan 
new  projects,  and  (3)  receive  briefings 
from  invited  speakers  on  civil  rights 
developments  in  the  state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Edward  Darden  of  the  Eastern  Regional 
Office,  (202)  376-7533  (TDD  (202)  376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  17, 
2003. 

Ivy  L.  Davis, 

Chief,  Regional  Program  Coordination  Unit. 
[FR  Doc.  03-29439  Filed  11-24-03;  8:45  am] 

BILUNC  CODE  633S-fl1-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Dociwt  40-2003] 

Foreign-Trade  Zone  No.  .181, 
Application  for  Expansion, 
Amendment  of  Application 

Notice  is  hereby  given  that  the 
application  of  the  Northeast  Ohio  Trade 
&  Economic  Consortium  (NEOTEC), 
grantee  of  FTZ  181,  for  authority  to 
expand  and  reorganize  FTZ  181  in  the 
Akron/Canton,  Ohio  area  (Doc.  40-2003, 
68  FR  51549,  8/27/03),  has  been 
amended  to  leave  the  7  acres  in  the 
southern  portion  of  the  Akron-Canton 
Regional  Airport.  The  application 
otherwise  remains  unchanged. 

Comments  on  the  change  may  be 
submitted  to  the  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
FCB— Suite  4100W,  1401  Constitution 
Ave..  NW.,  Washington,  DC  20230,  by 
December  10,  2003. 

Dated:  November  18,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-29434  Filed  11-24-03;  8:45  am] 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

tC-475-821] 

stainless  Steel  Wire  Rod  From  Italy: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Five- Year  Sunset  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  five-year 
("Sunset")  review:  stainless  steel  wire 
rod  from  Italy. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  preliminary  results  in  the 
full  sunset  review  of  the  countervailing 
duty  order  on  stainless  steel  wire  rod 
("SSWR")  from  Italy.i  The  Department 
intends  to  issue  preliminary  results  of 


'  The  Department  normally  will  issue  its 
preliminary  results  in  a  full  sunset  review  not  later 
than  1 10  days  after  the  date  of  publication  in  the 
Federal  Register  of  the  notice  of  initiation. 
However,  if  the  Secretary  determines  that  a  full 
sunset  review  is  extraordinarily  complicated  under 
section  751(c)(5)(C)  of  the  Act,  the  Secretary  may 
extend  the  period  for  issuing  final  results  by  not 
more  than  90  days.  See  section  751(c)(5)(B)  of  the 
Act. 


this  simset  review  on  or  before  February 
19,  2004.  In  addition,  the  Department 
intends  to  issue  its  final  results  of 
review  not  later  than  120  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  preliminary  results. 

EFFECTIVE  DATE:  November  25.  2003. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Martha  V.  Douthit  or  Kelly  Parkhill. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202-482- 
3791. 

Extension  of  Preliminary 

On  August  1,  2003,  the  Department 
initiated  a  sunset  review  of  the 
countervailing  duty  order  on  SSWR 
from  Italy.^  The  Department,  in  this 
proceeding,  determined  to  conduct  a 
full  (240  day)  sunset  review  of  this  order 
based  on  adequate  responses  to  the 
notice  of  initiation  on  SSWR  from  Italy 
from  the  domestic  and  respondent 
interested  parties.  The  Department's 
preliminary  results  of  this  review  are 
scheduled  for  November  19,  2003. 
However,  several  issues  have  arisen 
regarding  the  recent  revocation  of  the 
order  with  respect  to  Cogne  Acciai 
SpeciaU  S.r.l.  ("CAS")  and  its  effect  on 
this  sunset  review.^ 

Because  of  the  complex  issues  in  this 
proceeding,  the  Department  has 
determined  to  extend  the  deadline.  We 
are  therefore  extending  the  period  for 
issuing  preliminary  results  by  90  days 
pursuant  to  section  751(c)(5)(BJ  of  the 
Act).  Thus,  the  Department  intends  to 
issue  the  preliminary  results  not  later 
than  February  19,  2004,  in  accordance 
with  section  751(c)(5)(B)  of  the  Act. 
Final  results  of  this  sunset  review  will 
be  issued  not  later  than  120  days  after 
the  date  of  publication  in  the  Federal 
Register  of  the  preliminary  results. 

Dated:  November  19,  2003. 


James  J.  lochum, 

Assistant  Secretary  for  Import  ^ 

Administration. 

[FR  Doc.  03-29435  Filed  11-24-03;  8:45  am) 

BILUNG  COOE  3S10-OS-I> 


2  See  Initiation  ofFiveYear  (Sunset)  Reviews,  68 
FR  45219  (August  1 .  2003). 

^  See  Notice  of  Implementation  Under  Section 
129  of  the  Uruguay  Round  Agreements  Act: 
Countervailing  Measures  Concerning  Certain  Steel 
Products  From  the  European  Communities.  6S  FR 
64858  (November  17,  2003). 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  92-7A001. 

SUMMARY:  The  Department  of  Commerce, 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Aerospace  bidustries  Association  of 
America,  Inc.  ('^'AIA")  on  April  10, 
1992.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  April  17, 1992  (57  FR 
13707), 

FOR  FURTHER  INFORMATION  CONTACT: 

ieitey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131(this  is  not 
a  toll-firee  number),  or  by  E-mail  at 
oetca®ita.doc.gov. 

SUPPLEMENTARY  INFORMATKM:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  400T-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  part  325 
(2003). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
certification  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  groimd 
that  th&determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  92-00001,  was  issued  to  Aerospace 
Industries  Association  of  America  on 
April  10, 1992  (57  FR  13707,  April  17, 
1992)  and  previously  amended  on 
September  8, 1992  (57  FR  41920. 
September  14,  1992);  October  8.  1993 
(58  FR  53711,  October  18,  1993); 
November  17, 1994  (59  FR  60349, 
November  23, 1994);  June  26, 1995  (60 
FR  36262,  July  14. 1995);  November  12, 
1998  (63  FR  64061,  November  18,  1998), 
and  December  4,  2001  (66  FR  64216. 
December  12.  2001). 

AIA's  Export  Trade  Certificate  of 
Review  has  been  amended  to:  1.  Add 
each  of  the  following  companies  as  a 
new  "Member"  of  the  Certificate  within 
the  meaning  of  section  325.2(1)  of  the 
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Regulations  (15  CFR  325.2(1)):  Arete 
Associates,  Arlington,  VA;  Astro  Vision 
International,  Inc..  Bethesda.  MD;  B&E 
Tool  Coiipany.  Inc..  Southwick,  MA; 
Celesticaj  Corporation,  Toronto,  Ontario; 
Computer  Sciences  Corporation,  El 
Segundo  CA;  Crane  Aerospace  & 
Electronics,  Lynwood.  WA.  (Controlling 
Entity:  C  ane  Company.  Stamford,  CT); 
Dy  4  Sys  ems  Limited,  Kanata,  Ontario, 
(Controlling  Entities:  Force  Computers, 
Fremont- CA,  and  Solectron 
Corporation,  Milpitas.  CA);  EDO 
Corporation.  New  York,  NY;  EFW  Inc., 
Fort  Worjh,  TX;  ESIS,  \nc.,  San  Diego. 
CA;  Fed^ation,  Inc..  Centennial,  CO; 
HITCO  Carbon  Composites.  Inc.. 
Gardena.k:A;  JEDCO.  Inc.,  Grand 
Rapids,  MI;  L-3  Communications 
Holdings.  Inc.,  New  York,  NY;  3M 
Compan] .  St.  Paul.  MN;  Orbital 
Sciences  Corporation,  Dulles,  VA; 
PerkinEh  ler.  Inc.,  Wellesley,  MA; 
Proficiency.  Inc.,  Marlborough,  MA;  The 
Purdy  Corporation,  Manchester,  CT; 
Remmele  Engineering,  Inc.,  New 
Brighton,  MN;  RTI  International  Metals, 
Inc..  Nile 5,  OH;  Silicon  Graphics.  Inc.. 
Mountaii :  View.  CA;  SM&A.  Newport 
Beach,  C  i;  and  Titan  Corporation,  San 
Diego,  CJ  l; 

2.  Dele  e  the  following  companies  as 
"Membeis"  of  the  Certificate:  The 
Aerostruc  tures  Corporation,  Nashville, 
TN;  Daviii  Tools,  hic.  Hillsboro,  OR; 
Fairchild  Domier  Corporation, 
Wessling,  Germany;  The  Fairchild 
Corporation,  Dulles.  VA.  for  the 
activities  of  Fairchild  Fasteners,  Dulles, 
VA;  Gem  ity  Solutions,  Inc.,  Wobum, 
MA;  Groe  n  Brothers  Aviation 
Incorpora  ted.  Salt  Lake  City,  Utah; 
i2Techno  ogies,  Washington,  DC;  The 
NORDA\  Group,  Tulsa,  OK;  Robinson 
Helicopte  r  Company,  Torrance,  CA; 
Space  Ac  :ess.  LLC,  Palmdale,  CA;  and 
TRW  Inc.,  Cleveland,  OH;  and 

3.  Chai  ge  the  listing  of  the  following 
Members  "Stellex  Aerostructures,  Inc., 
Woodland  Hills,  CA"  to  the  new  listing 
"Stellex  Aerostructures,  Inc.,  Lebanon, 
NJ";  "GeiiCorp,  Sacramento,  CA"  to  the 
new  listii  g  "Aerojet,  Rancho  Cordova, 
CA";  "Pa  ker  Hannifin  Corporation, 
Cleveland,  OH"  to  the  new  listing 
"Parker  Aerospace,  Irvine,  CA"; 
"Embraei  Aircraft  Corporation,  Brazil" 
to  the  nei  r  listing  "Embraer  Aircraft 
Holding,  nc.  Fort  Lauderdale,  FL"; 
"GKN  Ae  -ospace.  Inc.,  Reston,  VA"  to 
the  new  1  sting  "GKN  Aerospace 
Services,  ^amham,  Surrey,  UK";  "The 
Boeing  C<  mpany.  Seattle.  WA"  to  the 
new  listii  g  "Boeing  Company,  Chicago, 
IL";  "Hoi  eywell  Incorporated, 
Morristov  m,  NJ"  to  the  new  listing 
"Honeyw  ill  Aerospace,  Phoenix,  AZ"; 
"MatrixG  le,  Inc.,  Chelmsford,  MA"  to 
the  new  1  sting  "MatrixOne  Inc., 


Westford,  MA";  and  "Smiths  Group, 
PLC,  London,  England,  UK,  for  the 
activities  of  Smiths  Aerospace 
Actuation  Systems,  Los  Angeles,  Duarte, 
CA"  to  the  new  listing  "Smiths 
Aerospace  Actuation  Systems,  Duarte, 
CA". 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  November  19.  2003. 

Jeffrey  A.  Anspacher, 

Director,  Office  of  Export  Trading,  Company 
Affairs. 

[FR  Doc.  03-29339  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  3S1(M)R-P 


DEPARTMENT  OF  COMMERCE 

National  Instituta  of  Standards  and 
Technology 

Visiting  Committea  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  December  9,  2003,  from 
8:25  a.m.  to  5:15  p.m.  and  Wednesday, 
December  10,  2003,  from  8:15  a.m.  to 
11:30  a.m.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
foiurteen  members  appointed  by  the 
Director  of  NIST;  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  pmpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include^ 
NIST  update  on  current  NIST  programs; 
strategic  plan  and  program  priorities; 
human  resources,  safety,  and  diversity; 
and  program  implementation  and 
evaluation.  The  agenda  will  also  include 
tours  of  two  laboratory  projects. 
Discussions  scheduled  to  begin  at  8:15 
a.m.  and  to  end  at  11:30  a.m.  on 
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December  10,  2003,  on  the  NIST  budget, 
planning  information  and  feedback 
sessions  will  be  closed.  Agenda  may 
change  to  accommodate  Committee 
business.  Final  agenda  will  be  posted  on 
website.  All  visitors  to  the  National 
Institute  of  Standards  and  Technology 
site  will  have  to  pre-register  to  be 
admitted.  Please  submit  your  name, 
time  of  arrival,  e-mail  address  and 
phone  number  to  CaroljTi  Peters  no  later 
than  Thursday,  December  4,  2003,  and 
she  will  provide  you  with  instructions 
for  admittance.  Mrs.  Peter's  e-mail 
address  is  carolyn.peters@nist.gov  and 
her  phone  number  is  (301)  975-5607. 
DATES:  The  meeting  will  convene 
December  9,  2003  at  8:25  a.m.  and  will 
adjourn  at  11:30  a.m.  on  December  10, 
2003. 

ADDRESS:  The  meeting  will  be  held,  in 
the  Employees  Lounge,  Administration 
Building,  at  NIST,  Gaithersburg, 
Maryland.  Please  note  admittance 
instructions  under  SUMMARY  paragraph. 
f=OR  FURTHER  INFORMATION  CONTACT: 

Carolyn  J.  Peters,  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899-1004, 
telephone  number  (301)  975-5607. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  25,  2003,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  deal  with 
discussion  of  sensitive  budget  and 
planning  information  that  would  cause 
harm  to  third  parties  if  publicly  shared 
be  closed  in  accordance  with  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2. 

Dated:  November  20,  2003. 
Arden  L.  Bement,  Jr., 
Director 
[FR  Doc.  03-29361  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teclinology 

Malcolm  Baldrige  National  Quality 
Award  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 


of  the  Malcolm  Baldrige  National 
Quality  Award  on  December  17,  2003. 
The  Board  of  Overseers  is  composed  of 
eleven  members  prominent  in  the  field 
of  quality  management  and  appointed 
by  the  Secretary  of  Commerce, 
assembled  to  advise  the  Secretary  of 
Commerce  on  the  conduct  of  the 
Baldrige  Award.  The  purpose  of  this 
meeting  is  to  discuss  and  review 
information  received  from  the  National 
Institute  of  Standards  and  Technology 
with  the  members  of  the  Judges  Panel  of 
the  Malcolm  Baldrige  National  Quality 
Award.  The  agenda  will  include:  Report 
from  the  Judges'  Panel,  Baldrige 
Program  Update,  Booz  Allen  CEO 
Marketing  Study,  Baldrige  Program 
Metrics,  Role  Model  Characteristics  in  a 
Labor/Management  Relations 
Environment,  BNQP  Hoshin  for  2004, 
Topics  for  Discussion  with  NIST    - 
Director,  New  Business,  and 
Recommendations  to  the  NIST  Director. 
All  visitors  to  the  National  Institute  of 
Standards  and  Technology  site  will 
have  to  pre-register  to  be  admitted. 
Please  submit  your  name,  time  of 
arrival,  e-mail  address  and  phone 
number  to  Virginia  Davis  no  later  than 
Monday,  December  15.  2003,  and  she 
will  provide  you  with  instructions  for 
admittance.  Ms.  Davis'  e-mail  address  is 
virginia.davis@nist.gov  and  her  phone 
niunber  is  (301)  975-2361. 

DATE:  The  meeting  will  convene 
December  17,  2003  at  8:30  a.m.  and 
adjourn  at  3  p.m.  on  December  17,  2003. 

ADDRESS:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building, 
Lectiore  Room  A,  Gaithersburg, 
Maryland  20899.  Please  note  admittance 
instructions  under  SUMMARY  paragraph. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Harry  Hertz,  Director,  National  Quality 
Progreun,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899,  telephone  number 
(301)  975-2361. 

Dated;  November  20,  2003. 
Arden  L.  Bement,  Jr., 

Director. 

[FR  Doc.  03-29360  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Worksfiop  on  Spam 
Technology 

agency:  National  Institute  of  Standards 
and  Technology,  (NIST). 


ACTION:  Notice  of  public  workshop  and 
request  for  participation. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  a  workshop  to  discuss 
various  technical  issues  of  e-mail  spam. 
DATE:  The  Spam  Technology  Workshop 
will  be  held  on  February  17,  2004,  from 
9  a.m.  to  4  p.m. 

ADDRESSES:  The  Spam  Technology 
Workshop  will  be  held  in  the 
Administration  Building  (BIdg.  101), 
Green  Auditorium.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Further  information  may  be  obtained 
from  the  Spam  Technology  Web  site  at 
http://csrc.nist.gov/spam  or  by 
contacting  Joan  Hash,  National  Institute 
of  Standards  and  Technology.  100  . 
Bureau  Drive,  Stop  8930,  Gaithersburg, 
MD  20899-8930;  telephone  (301)  975- 
3357;  fax  (301)  975-4007,  or  e-mail 
joan.bash@nist.gov. 

SUPPLEMENTARY  INFORMATION:  The 

workshop  agenda  topics  will  include 
filtering  at  the  Internet/network  and 
client  sides  (e.g.,  how  to  detect  spam 
and  how  to  reduce  it),  input  from 
standards  bodies  on  relevant  current 
activities,  Internet  service  providers' 
current  and  futiu^  plans  to  deal  with 
spam,  and  technical  issues  regarding  the 
efficacy  of  proposals  to  create  "do  not 
spam"  lists.  NIST  is  also  interested  in 
hearing  about  research  challenges  to 
developing  and  measuring 
improvements  in  spam  control  and 
reduction  technology. 

NIST  also  wishes  to  discuss  idea  for 
criteria  and  procediu«s  (that  might  be 
developed  by  NIST  and  others, 
resources  permitting)  by  which  the 
effectiveness  of  spam  controls  products 
might  be  tested  [e.g.,  by  independent 
thfrd  party  testing  organizations). 

Given  the  one-day  workshop  format, 
it  is  anticipated  that  following  a  keynote 
presentation  and  other  opening  remarks, 
there  will  be  two  sessions/panels  in  the 
momii^  and  two  in  the  afternoon. 
Anyone  interested  in  speaking  or 
coordinating  a  panel  discussion  should 
submit  a  paper  or  panel  proposal  to  Joan 
Hash  by  December  31,  2003.  Topics  and 
proposed  talks  should  not  be  "sales 
pitches"  for  specific  commercial 
products  or  firms.  Papers  and  additional 
information  for  distribution  to 
workshop  attendees  and  the  website 
may  also  be  submitted.  (NIST  may 
decide  at  its  discretion  not  to  include 
non-germane  and  product  sales 
material.)  Additional  proposed  agenda 
topics  should  be  submitted  immediately 
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for  consideration  by  the  NIST  planning 
committee. 

Because  of  NIST  security  regulations-, 
advance  registration  is  mandatory:  there 
will  be  no  on-site,  same-day  registration. 
To  register,  please  register  via  the  web 
at  http://www.nist.gov/conferences  or 
fax  the  registration  form  with  your 
name,  address,  telephone,  fax  and  e- 
mail  address  to  301-948-2067  (Attn: 
Spam  Technology  Workshop)  by 
February  3,  2004.  The  registration  fee 
will  be  $70.  Payment  can  be  made  by 
credit  card;  check,  purchase  order,  and 
government  training  form.  Registration 
questions  should  be  addressed  to  Teresa 
Vicente  on  301-975-3883  or 
tefesa.vicenfe@/ijst.gov. 

Authority 

This  work  effort  is  being  initiated 
pursuant  to  NlST's  responsibilities 
under  the  Federal  Information  Security 
Management  Act  of  2002,  the  Computer 
Security  Act  of  1987,  the  Information 
Technology  Management  Reform  Act  of 
1996.  Executive  Order  13011,  and  0MB 
Circular  A-130. 

Dated:  November  20,  2003. 
Arden  L.  Bement,  Jr.. 

Director. 

IFR  Doc.  03-29359  Filed  11-24-03:  8:45  am] 

MLUNG  CODE  3S10-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  092403A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Seismic  Retrofit  of  the  Richmond-San 
Rafael  Bridge,  San  Francisco  Bay,  CA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administfation  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  has 
been  issued  to  the  California 
Department  of  Transportation 
(CALTRANS)  to  take  small  numbers  of 
Pacific  harbor  seals  and  possibly 
California  sea  lions,  by  harassment, 
incidental  to  seismic  retrofit 
construction  of  the  Richmond-San 
Rafael  Bridge  (the  Bridge),  San 
Francisco  Bay  (SFB),  CA. 


DATES:  1  his  authorization  is  effective 
from  No /ember  19,  2003  through 
November  18,  2004. 
ADDRESSES:  A  copy  of  the  application 
may  be  obtained  by  writing  to  P. 
Michael  jPayne.  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheriei  Service,  1315  East- West 
HighwaV.  Silver  Spring,  MD-20910- 
3225,  orlby  telephoning  one  of  the 
contacts  jlisted  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth!  R.  Hollingshead,  Office  of 
Protected  Resoim:es,  NMFS.  (301)  713- 
2055.  ex  128  or  Monica  DeAngelis, 
Southwt  St  Regional  Office.  (562)  980- 
3232. 

SUPPLEM  ENTARY  INFORMATION: 

Backgro  ind 

Sectiohs  101(a)(5)(A)  and  (D)  of  the 
MMPA  (l6  U.S.C.  1361  et  seq.)  direct 
the  Seen  tary  of  Commerce  to  allow, 
upon  rec  uest,  the  incidental,  but  not 
intentioi  al.  teiking  of  small  numbers  of 
marine  n  lammals  by  U.S.  citizens  who 
engage  ii  i  a  specified  activity  (other  than 
commen  ial  fishing)  within  a  specified 
geograpl;  ical  region  if  certain  findings 
are  mad(  and  either  regulations  are 
issued  oi ,  if  the  taking  is  limited  to 
harassm<  mt,  notice  of  a  proposed 
authorizj  ition  is  provided  to  the  public 
for  revie'  v. 

Permis  sion  may  be  granted  if  NMFS 
finds  tha  t  the  taking  will  have  no  more 
than  a  n«  gligible  impact  on  the  species 
or  stock( ;)  and  will  not  have  an 
unmitiga  Die  adverse  impact  on  the 
availabil  ty  of  the  species  or  stock(s)  for 
subsistei  ce  uses  and  that  the 
permissi  )le  methods  of  taking  and 
requiren^nts  pertaining  to  the 
monitorihg  and  reporting  of  such  taking 
are  set  foWi.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "*  *  f  an  impact  resulting  from  the 
specifieq  activity  that  cannot  be 

y  expected  to,  and  is  not 

y  likely  to,  adversely  affect  the 
stock  through  effects  on 

Ites  of  recruitment  or  survival." 
101(a)(5)(D)  of  the  MMPA  ' 

id  an  expedited  process  by 
which  cijizens  of  the  United  States  can 
apply  foiJ  an  authorization  to 
incidentally  take  small  numbers  of 
marine  niammals  by  harassment.  Under 
section  1B(A),  the  MMPA  defines 
"harassn^ent"  as: 

any  act  of  jpursuit,  tonnent,  or  annoyance 
which  (i)  kas  the  potential  to  injure  a  marine 
mammal  qr  marine  mammal  stock  in  the  wild 
[Level  A  b  arassment];  or  (ii)  has  the  potential 
a  marine  mammed  or  marine 


reasona 
reasona 
species 
annual 

Sectio 
establis 


to  disturb 


mammal  s  lock  in  the  wild  by  causing 


disniptioi 


of  behavioral  patterns,  including, 


but  not  limited  to,  migration,  breathing.  " 
nursing,  breeding,  feeding,  or  sheltering 
[Level  B  harassment). 

Section  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  September  22,  2003,  NMFS 
received  a  letter  from  CALTRANS, 
requesting  reauthorization  of  an  IHA 
that  was  first  issued  to  it  on  December 
16,  1997  (62  FR  67045,  December  23, 
1997),  was  renewed  on  January  8,  2000 
(65  FR  2375,  January  14.  2000), 
September  19,  2001  (66  FR  49165, 
September  26,  2001).  and  September  23. 
2002  (67  FR  61323,  September  30, 
2002). 

The  renewed  authorization  request  is 
for  the  possible  harassment  of  small 
numbers  of  Pacific  harbor  seals  (Phoca 
vitulina)  and  pd^ibly  some  California 
sea  lions  (Zalophus  calif omianus), 
incidental  to  seismic  retrofit 
construction  of  the  Bridge. 

The  Bridge  is  being  seismically 
retrofitted  to  withstand  a  future  severe 
earthquake.  Construction  is  scheduled 
to  extend  imtil  the  year  2005.  A  detailed 
description  of  the  work  planned  is 
contained  in  the  Final  Natvu-al 
Environmental  Study/Biological 
Assessment  for  the  Richmond-San 
Rafael  Bridge  Seismic  Retrofit  Project 
(CALTRANS,  1996).  Among  other 
things,  seismic  retrofit  work  will 
include  excavation  aroimd  pier  bases, 
hydro-jet  cleaning,  installation  of  steel 
casings  around  the  piers  with  a  crane, 
installation  of  micro-piles,  and 
installation  of  precast  concrete  jackets. 
Foundation  construction  will  require 
approximately  2  months  per  pier,  with 
construction  occurring  on  more  than 
one  pier  at  a  time.  In  addition  to  pier 
retrofit,  superstructure  construction  and 
tower  retrofit  work  will  also  be  carried 
out.  Because  seismic  retrofit 
construction  between  piers  52  and  57 
has  the  potential  to  disturb  harbor  seals 
hauled  out  on  Castro  Rocks,  an  IHA  is 
warranted.  The  duration  for  the  seismic 
retrofit  of  foundation  and  towers  on 
piers  52  through  57,  which  began  this 
year,  will  take  approximately  7  to  8 
months  to  complete. 

Conunents  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  airthorization  was 
published  on  October  3,  2003  (68  FR 
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57430),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  No 
comments  were  received  on  this  IHA 
application  and  proposed  authorization. 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  description  of  SFB  ecosystem  and 
its  associated  marine  mammals  can  be 
found  in  the  original  CALTRANS 
application  (CALTRANS  19d7)  and  in 
CALTRANS  (1996).  Castro  Rocks  are  a 
small  chain  of  rocky  islands  located 
next  to  the  Bridge  and  approximately 
1500  ft  (460  m)  north  of  the  Chevron 
Long  Wharf.  They  extend  in  a 
southwesterly  direction  for 
approximately  800  ft  (240  m)  ft-om  pier 
55.  The  rocks  start  at  about  55  ft  (17  m) 
from  pier  55  (A  rock)  and  end  at 
approximately  250  ft  (76  m)  from  pier 
53  (F  rock).  The  chain  of  rocks  is 
exposed  during  low  tides  and  inundated 
during  high  tide. 

Marine  Mammals 

General  information  on  harbor  seals 
and  other  marine  mammal  species 
foimd  in  Central  California  waters  can 
be  foimd  in  Caretta  et  al.  (2002,  2001), 
which  are  available  at  the  following 
URL:  http://www.nmfs.noaa.gov/ 
prot_res/PR2/ 

Stock_Assessment_Program/sars.htmI. 
Please  refer  to  these  documents  for 
information  on  these  species.  The 
marine  mammals  likely  to  be  affected  by 
work  in  the  Bridge  area  are  limited  to 
harbor  seals  and  California  sea  lions. 

The  harbor  seal  is  the  only  marine 
manunal  species  expected  to  be  found 
regularly  in  the  Bridge  area.  A  detailed 
description  of  harbor  seals  was  provided 
in  the  1997  notification  of  proposed 
authorization  (62  FR  46480,  September 
3, 1997)  with  corrections  and 
clarifications  provided  in  the  notice  of 
IHA  issuance  (62  FR  67045,  December 
23,  1997).  This  information  is  not 
repeated  here,  but  may  be  found  in  the 
Federal  Register  notices  mentioned 
previously  in  this  document. 

We  note  here  however,  that  pups  are 
bom  in  mid-  to  late-March,  peak 
niunbers  of  pups  are  observed  in  early 
May,  and,  by  the  first  week  in  June,  all 
pups  are  weaned  (Kopec  and  Harvey, 
1995),  Estimated  pup  counts  at  Castro 
Rocks  were  35  in  1999,  40  in  2000  and 
40  in  2001  (A.  Bohorquez  pers.  comm  in 
Green  et  al,  2001).  This  represents 
approximately  22-24  percent  of  the 
pups  bom  in  SFB. 

The  California  sea  lion  primarily  uses 
the  Central  SFB  area  to  feed.  California 
sea  lions  are  periodically  observed  at 
Castro  Rocks.  No  pupping  or  regular 
haulouts  occur  in  the  project  area. 


Potential  E£EectB  on  Marine  Mammals 

The  impact  to  the  harbor  seals  and 
California  sea  lions  is  expected  to  be 
disturbance  by  the  presence  of  workers, 
construction  noise,  and  construction 
vessel  traffic.  Disturbance  from  these 
activities  is  expected  to  have  only  a 
short-term  negligible  impact  to  a  small 
number  of  harbor  seals  and  sea  lions. 
These  disturbances  will  be  reduced  to 
the  lowest  level  practicable  by 
implementation  of  the  proposed  work 
restrictions  and  mitigation  measures 
[see  Mitigation). 

Marine  mammal  monitoring  under 
previous  IHAs  has  been  conducted  at 
Castro  Rocks  and  at  two  "control"  haul- 
out  locations  in  SFB,  Mowry  Slough  and 
Verba  Buena  Island  (Green  et  al.,  2001, 
2002)  since  1998.  To  date,  over  10,000 
hours  of  observations  have  been 
conducted  at  these  sites  with  two-thirds 
of  those  hours  at  Castro  Rocks.  While 
disturbances  can  consist  of  head  alerts, 
approaches  to  the  water,  and  flushes 
into  the  water,  only  the  latter  behavior 
is  considered  by  NMFS  to  be  Level  B 
harassment.  At  Castro  Rocks,  of  all  flush 
disturbances  monitored  during  the  day, 
the  major  harassment  sources  were 
watercraft  (e.g.  motorboats,  sailboats, 
tankers,  kayaks  and  jet  skis)  with  0.128 
disturbances  per  hour  of  field  time 
(d/hr);  wildlife  (seals  and  birds)  with 
0.075  d/hr;  anthropogenic  (debris, 
workmen  on  bridge  with  0.040  d/hr;  and 
"research"  with  0.021  d/hr. 
Construction  activities  resulted  in 
0.0165  d/hr.  There  were  fewer  flushes 
observed  at  night.  Fokr  more  detailed 
information  on  the  extent  of  take  by 
harassment  at  Castro  Rocks  by  activities 
other  than  the  requested  authorization, 
please  refer  to  Green  et  al.  (2002). 

During  the  Work  Period  (August  1 
through  Febmary  14),  the  incidental 
harassment  of  harbor  seals  and,  on  rare 
occasions,  California  sea  lions  is 
expected  to  occur  on  a  daily  basis  upon 
initiation  of  the  retrofit  work.  In 
addition,  the  number  of  seals  disturbed 
will  vary  daily  depending  upon  tidal 
elevations.  Monitoring  by  Green  et  al. 
(2002)  indicates  that  although  overall 
seal  numbers  each  month  of  the  year  are 
not  significantly  different  across  years, 
there  are  differences  in  subsite  use  by 
seals  at  Castro  Rocks  diuing  both  the 
daytime  and  nighttime.  For  example, 
the  average  number  of  seals  hauled  out 
on  Castro  Rocks  (rocks  A  and  C)  during 
the  fall  of  2001  (when  constmction 
activity  was  taking  place  within  the  area 
of  the  haul-out  site)  was  significantly 
different  than  the  average  number  of 
seals  hauled  out  on  Castro  Rocks  during 
1998-2000,  prior  to  the  constmction 
period.  It  was  noted  that  fewer  seals 


were  using  rock  A,  located  closest  to  the 
Bridge  and  more  seals  were  hauling  out 
on  rock  C  which  was  located  farther 
from  the  Bridge  than  rock  A.  The 
number  of  seals  hauled  out  on  rocks  B 
and  E  was  not  significantly  different 
between  years  while  the  number  hauled 
out  on  rocks  D  and  F  was  greater  during 
the  fall  of  2000  and  2001  than  1998  and 
1999.  For  a  more  detailed  discussion  on 
the  distribution  of  harbor  seals  diu-ing 
the  work  and  non-work  periods  and 
levels  of  impact  by  various  natural  and 
anthropogenic  disturbance  sources, 
please  see  Green  et  al.  (2002)  which  is 
available  upon  request  (see  AOORESSES). 

Althougn  California  sea  lions  have 
been  shown  to  react  to  pile  driving 
noise  by  porpoising  quickly  away  from 
the  site  (SRS  Technologies,  2001).  it  is 
not  known  whether  they  will  react  to 
general  construction  noise  and  move 
away  from  the  rocks  during  construction 
activities.  However,  sea  lions  are 
generally  thought  to  be  more  tolerant  of 
hiunan  activities  than  harbor  seals  and 
are,  therefore,  less  likely  to  be  affected. 

Potential  Effects  on  Habitat 

Short-term  impacts  of  the  activities 
are  expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  Castro 
Rocks  haulout  site  while  work  is  in 
progress  or  imtil  seals  acclimate  to  the 
disturbance.  This  will  not  likely  result 
in  any  permanent  reduction  in  the 
number  of  seals  at  Castro  Rocks.  The 
abandonment  of  Castro  Rocks  as  a 
harbor  seal  haulout  and  rookery  is  not 
anticipated  since  existing  traffic  noiise 
from  the  Bridge,  commercial  activities  at 
the  Chevron  Long  Wharf  used  for  off- 
loading crude  oil,  and  considerable 
recreational  boating  and  commercial 
shipping  that  currentiy  occur  within  the 
area  have  not  caused  long-term 
abandonment.  In  addition,  mitigation 
measures  and  work  restrictions  are 
designed  to  preclude  abandonment. 

Therefore,  as  described  in  detail  in 
CALTRANS  (1996),  other  than  the 
potential  short-term  abandonment  by 
harbor  seals  of  part  or  all  of  Castro 
Rocks  during  retrofit  construction,  no' 
impact  on  the  habitat  or  food  sources  of 
marine  mammals  are  likely  from  this 
construction  project. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  general  noise  have  been 
implemented  by  CALTRANS  as  part  of 
their  activity.  General  restrictions 
include:  witii  the  exception  of  the 
Concrete  Trestie  Section,  no  piles  will 
be  driven  {i.e.,  no  repetitive  pounding  of 
piles)  on  the  Bridge  between  9  p.m.  and 
7  a.m.;  an  imposition  of  a  constiuction 
noise  limit  of  86  dBA  at  50  ft  (15  m) 
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between  9  p.m.  and  7  a.m.;  and  a 
limitation  on  construction  noise, levels 
fo^24  hrs/day  in  the  vicinity  of  Castro 
Rocks  during  the  pupping/molting 
restriction  period. 

To  minimize  harassment  of  marine 
mammals,  previous  authorizations 
(1997-2001)  required  CALTRANS  to 
comply  with  the  following  mitigation 
measures:  (1)  A  February  15  through 
July  31  restriction  on  work  in  the  water 
south  of  the  Bridge  center  line  and 
retrofit  work  on  the  Bridge  substnictujre, 
towers,  superstructiue,  piers,  and 
pilings  from  piers  52  through  57;  (2)  no 
watercrait  will  be  deployed  by 
CALTRANS  emplojrees  or  contractors, 
^during  the  year  within  the  exclusion 
zone  located  between  piers  52  and  57, 
except  for  when  construction  equipment 
is  required  for  seismic  retrofitting  of 
piers  52  through  57;  and  (3)  minimize 
vessel  traffic  to  the  greatest  extent 
practicable  in  the  exclusion  zone  when 
conducting  construction  activities 
between  piers  52  and  57.  From  1997 
through  September  2002,  the  boundary 
of  the  exclusion  zone  was  rectangular  in 
shape  (1700  ft  (518  m)  by  800  ft  (244 
m)),  completely  enclosing  Castro  Rocks 
and  piers  52  through  57,  inclusive.  The 
northern  boundary  of  the  exclusion 
zone  was  located  300  ft  (91  m)  from  the 
most  northern  tip  of  Castro  Rocks,  and 
the  southern  boundary  was  located  300 
ft  (91  m)  from  the  most  southern  tip  of 
Castro  Rocks.  The  eastern  boundary  was 
located  300  ft  (91  m)  from  the  most 
eastern  tip  of  Castro  Rocks,  and  the 
western  boundary  was  located  300  ft  (91 
m)  ft-om  the  most  western  tip  of  Castro 
Rocks.  The  exclusion  zone  is  restricted 
as  a  controlled  access  area  and  is 
marked  off  with  buoys  and  warning 
signs  for  the  entire  year. 

In  2002  (see  67  FR  61323,  September 
30,  2002),  NMFS  modified  the  Work/ 
Boat  Exclusion  Zone  (W/BEZ)  so  that 
the  eastern  boimdary  was  shifted  from 
100  ft  (30.5  m)  east  of  Pier  57  to  100  ft 
(30.5  m)  west  of  Pier  57.  This  maintains 
a  400-ft  (122-m)  "buffer"  as  opposed  to 
the  previous  600-ft  (183-m)  buffer, 
between  the  work  at  Pier  57  and  "A" 
rock.  This  modification  is  reasonable 
based  on  observed  seal  behavior  during 
the  construction  within  the  W/BEZ  that 
harbor  seals  adjusted  their  location 
preference  on  Castro  Rocks  by  moving 
westerly  to  rocks  further  from  the 
construction  (see  discussion  preiaously 
in  this  docimient).  However, 
CALTRANS  notes  that  there  has  not 
been  a  statistically  significant  change  in 
the  total  numbers  of  animals  that  utilize 
the  Castro  Rocks  haulout. 

In  addition  to  shifting  the  W/BEZ,  in 
2002,  NMFS  modified  the  Work  Period 
in  the  vicinity  of  Castro  Rocks  from 


Februait  15th  to  March  1st.  CALTRANS 
requested  this  modification  due  to 
imforseen  circumstances  affecting  the 
ability  d  the  contractor  to  conduct  the 
seismic  retrofit  work  on  Pier  57.  This 
modifici  ition  allows  the  contractor  to 
complet  9  the  work  this  coming  season 
and  to  stay  under  budget.  The  previous 
Work  Closure  Period  (February  15-July 
31)  was  Designed  to  encompass  the 
entire  harbor  seals  pupping  and 
breeding  seasons  and  nearly  the  entire 
molting  season  at  Castro  Rocks.  Thus, 
the  Wor  :  Closure  Period  included  the 
entire  pi  pping  season  at  Castro  Rocks 
and  a  substantial  pre-pupping  period 
when  fetnales  are  moving  into  pupping 
areas  (se  b  62  FR  67045.  December  23, 
1997).  B  icause  moving  the  Work 
Closure  *eriod  from  February  15th  to 
March  1  it  still  provides  a  2-week 
window  prior  to  the  onset  of  successful 
pupping  (March  15th),  and  because 
NMFS  d|d  not  find  scientific  evidence 
indicatiikg  that  female  harbor  seals  need 
a  "quiet  period"  from  general  noise  in 
order  to  pup  successfully,  NMFS 
determiaed  that  shifting  the  Work 
Closure  period  from  February  15th  to 
March  1  it  would  not  have  a  significant 
impact  c  n  harbor  seal  pupping. 

In  20ob,  NMFS  also  modified  the 
period  ia  which  work  is  allowed  to  start 
in  the  vi  :inity  of  Castro  Rocks  from 
August '  St  to  a  new  date  of  July  16'*'. 
As  ment  oned  in  previous  documents, 
newborrl  harbor  seal  pups  are  able  to 
swim  imknediately  after  birth  (Zeiner  et 
ai,  19901  and  pups  are  weaned  by  the 
first  week  of  June.  Therefore, 
terminat  ng  the  Work  Closure  Period  on 
July  16tl  is  not  expected  to  affect  pup 
survival  Under  authorizations  issued 
prior  to  he  ciurent  IHA,  the  July  31^' 
ending  c  ate  for  the  Work  Closure  Period 
was  esta  )lished  to  protect  hcU'bor  seals 
during  t]  le  molting  season.  However, 
those  do  :uments  also  noted  that  NMFS 
believed  that  it  is  likely  that  harbor  seals 
evolved  idaptive  mechanisms  to  deal 
with  exp  osure  to  the  water  during  the 
molt.  Fo;  example,  on  some  harbor  seal 
haul-out  i  (such  as  Castro  Rocks)  during 
the  molt  ng  season  seals  must  enter  the 
water  on  :e  or  even  twice  a  day  due  to 
tidal  flu<  tuations  limiting  access  to  the 
haul-out  Also,  since  harbor  seals  lose 
hair  in  p  itches  during  the  molt,  they  are 
never  co  npletely  hairless  and  would 
not  be  as  vulnerable  to  heat  loss  in  the 
water  du  ring  this  period  compared  to 
other  sea  Is  (e.g.,  elephant  seals)  that  lose 
their  all  heir  hair  at  one  time.  Finally, 
NMFS  ni  >tes  that  if  the  levels  of  harbor 
seal  dist  irbance  during  the  molt  are 
relatively  high,  seals  are  likely  to  utilize 
other  locfil  haul-out  sites  during  the 
molt  (De  .rong,  R.,  pars,  conrnnm.  1997; 


Hanan,  D..  pers.  commim.  1997;  Harvey, 
J.,  pers.  commun.  1997).  Hanan  (1996) 
found  that  although  harbor  seals  tagged 
at  an  isolated  southern  California  hauJ- 
out  tended  to  exhibit  site-fidelity  during 
the  molt,  some  seals  were  observed 
molting  at  other  nearby  haul-outs.  Based 
on  these  reasons  therefore,  NMFS 
determined  that  terminating  the  Closure 
Period  on  July  16th  would  not 
significantly  affect  harbor  seals  in 
general  or  molting  seals  at  Castro  Rocks 
in  particular. 

Monitoring 

NMFS  will  require  CALTRANS  to 
continue  to  monitor  the  impact  of 
seismic  retrofit  construction  activities 
on  harbor  seals  at  Castro  Rocks. 
Monitoring  will  be  conducted  by  one  or 
more  NMFS-approved  monitors. 
CALTRANS  is  to  monitor  at  least  one 
additional  harbor  seal  haulout  within 
San  Francisco  Bay  to  evaluate  whether 
harbor  seals  use  ^tentative  haulout 
areas  as  a  result  of  seismic  retrofit 
disturbance  at  Castro  Rocks. 

The  monitoring  protocol  will  be 
divided  into  the  Work  Period  Phase 
(July  16  through  February  28)  and  the 
Work  Closure  Period  Phase  (March  1 
through  July -15).  During  the  Work 
Period  Phase  and  Work  Closure  Period 
Phase,  the  monitor(s)  will  conduct 
observations  of  seal  behavior  at  least  3 
days/week  for  approximately  one  tidal 
cycle  each  day  at  Castro  Rocks.  The 
following  data  wUl  be  recorded:  (1) 
Number  of  seals  and  sea  lions  on  site; 
(2)  date;  (3)  time;  (4)  tidal  height;  (5) 
number  of  adults,  subadults,  and  pups; 
(6)  nimiber  of  individuals  with  red 
pelage;  (7)  number  ofiemales  and 
males;  (8)  number  of  molting  seals;  and 
(9)  details  of  any  observed  disturbances. 
Concurrently,  the  monitor(s)  will  record 
general  construction  activity,  location, 
duration,  and  noise  levels.  At  least  2 
nights/week,  the  monitor  will  conduct  a 
harbor  seal  census  after  midnight  at 
Castro  Rocks.  In  addition,  during  the 
Work  Period  Phase  and  prior  to  any 
construction  between  piers  52  and  57, 
inclusive,  the  monitor(s)  will  conduct 
baseline  observations  of  seal  behavior  at 
Castro  Rocks  and  at  the  alternative 
site(s)  once  a  day  for  a  period  of  5 
consecutive  days  immediately  before 
the  initiation  of  construction  in  the  area 
to  establish  pre-constructipn  behavioral 
patterns.  During  the  Work  Period  and 
Work  Closure  Period  Phases,  the 
monitor(s)  will  conduct  observations  of 
seal  behavior,  and  collect  appropriate 
data,  at  the  alternative  Bay  harbor  seal 
haulout  at  least  3  days/week  (Work 
Period)  and  2  days/week  (Work  Closure 
Period),  during  a  low  tide. 
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In  addition,  NMFS  will  require  that, 
immediately  following  the  completion 
of  the  seismic  retrofit  construction  of 
the  Bridge,  the  monitor(s)  will  conduct 
observations  of  seal  behavior,  at  Castro 
Rocks,  at  least  5  days/ week  for 
approximately  1  tidal  cycle  (high  tide  to 
high  tide)  each  day,  for  one  week/month 
during  the  months  of  April,  July, 
October,  and  January.  At  least  2  nights/ 
week  during  this  same  period,  the 
monitor  will  conduct  an  additional 
harbor  seal  census  after  midnight. 

Reporting 

Under  previous  IHAs,  CALTRANS 
has  provided  monitoring  reports  {Green 
etal.  (2001,  2002).  The  findings  from 
these  reports  have  been  siunmarized 
previously  in  this  docvunent. 

CALTRANS  will  provide  weekly 
reports  to  the  Southwest  Regional 
Administrator  (Regional  Administrator), 
NMFS,  including  a  summary  of  the 
previous  week's  monitoring  activities 
and  an  estimate  of  the  number  of  harbor 
seals  that  may  have  been  disturbed  as  a 
result  of  seismic  retrofit  construction 
activities.  These  reports  will  provide 
dates,  time,  tidal  height,  maximiun 
number  of  harbor  seals  ashore,  number 
of  adults,  sub-adults  and  pups,  number 
of  females/males,  number  of  harbor 
seals  with  a  red  pelage,  and  any 
observed  disturbances.  A  description  of 
retrofit  activities  at  the  time  of 
observation  and  any  sound  pressure 
levels  measurements  made  at  the 
haulout  will  also  be  provided.  A  draft 
interim  report  must  be  submitted  to 
NMFS  by  April  30,  2004. 

A  draft  final  report  must  be  submitted 
to  the  Regional  Administrator  within  90 
days  after  the  expiration  of  this  IHA.  A 
final  report  must  be  submitted  to  the 
Regional  Administrator  within  30  days 
after  receiving  comments  from  the 
Regional  Administrator  on  the  draft 
final  report.  If  no  comments  are  received 
fi-om  NMFS,  the  draft  final  report  will 
be  considered  to  be  the  final  report. 

CALTRANS  will  provide  NMFS  with 
a  follow-up  report  on  the  post- 
construction  monitoring  activities 
within  18  months  of  project  completion 
in  order  to  evaluate  whether  haulout 
patterns  are  similar  to  the  pre-retrofit 
haul-out  patterns  at  Castro  Rocks. 

National  Environmental  Policy  Act 

NMFS  prepared  an  Environmental 
Assessment  (EA)  in  1997  that  concluded 
that  the  impacts  of  CALTRANS'  seismic 
retrofit  construction  of  the  Richmond- 
San  Rafael  Bridge  will  not  have  a 
significant  impact  on  the  human 
environment.  A  copy  of  that  EA,  which 
includes  the  Finding  of  No  Significant 
Impact  (FONSI)  is  available  upon 


request  (see  ADDRESSES).  This  action  has 
not  changed  significantly  from  the 
action  analyzed  in  the  1997  EA. 
Therefore,  this  proposed  action  is  not 
expected  to  change  the  analysis  or 
conclusion  of  the  1997  EA. 

Endangered  Species  Act  (ESA) 

On  January  27,  1997,  NMFS 
completed  consultation  under  section  7 
of  the  ESA  with  the  Federal  Highway 
Administration  (FHWA)  on  the 
CALTRANS'  proposed  seismic  retrofit 
work  on  the  Richmond-San  Rafael 
Bridge.  That  consultation  concluded 
that  the  project  is  not  likely  to  adversely 
affect  winter-run  chinook  salmon. 
However,  issuance  of  this  IHA  to 
CALTRANS  constitutes  an  agency 
action  that  authorizes  an  activity  that 
may  affect  ESA-listed  species  and, 
therefore,  is  subject  to  section  7  of  the 
ESA.  Moreover,  because  the  underlying 
action  has  not  changed  from  that 
considered  in  the  consultation,  NMFS 
has  determined  that  issuance  of  an  IHA 
does  not  lead  to  any  effects  to  listed 
species  apart  fi'om  those  that  were 
considered  in  the  consultation  on 
FHWA's  action. 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  the  seismic  retrofit 
construction  of  the  Bridge  should  result, 
at  worst,  in  the  temporary  modification 
in  behavior  by  harbor  seals  and, 
possibly,  by  some  California  sea  lions. 
While  behavioral  modifications, 
including  temporarily  vacating  the 
haulout,  may  be  made  by  these  species 
to  avoid  the  resultant  visual  and 
acoustic  disturbance,  this  action  is 
expected  to  have  a  negligible  impact  on 
the  animals.  In  addition,  no  take  by 
injury  and/or  death  is  anticipated,  and 
harassment  takes  will  be  at  the  lowest 
level  practicable  due  to  incorporation  of 
the  mitigation  measures  mentioned 
previously  in  this  dociunent. 

Authorization 

For  the  reasons  previously  discussed, 
NMFS  has  issued  an  IHA  for  a  1-year 
period,  for  the  incidental  harassment  of 
harbor  seals  and  California  sea  lions  by 
the  seismic  retrofit  of  the  Richmond-San 
Rafael  Bridge,  San  Francisco  Bay,  CA, 
provided  the  above  mentioned 
mitigation,  monitoring  and  reporting 
requirements  are  incorporated. 

Dated:  November  19,  2003. 
Laurie  K.  Allen. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-29445  Filed  11-24-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Af^ustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Bangladesh 

November  20.  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  November  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  website 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricuhural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  334  is 
being  increase  for  special  shift  fitim 
Category  335,  reducing  the  limit  for 
Category  335. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  [see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003).  Also  see  67  FR  65339, 
published  on  October  24,  2002. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  20,  2003. 

Commissioner^ 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  18,  2002,  by  the 
Chairman,  Conmiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
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on  lanuaiy  1,  2003  and  extends  through 
December  31,  2003. 

Effiactive  on  November  26, 2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
Nmit' 

334 

335 ...-..;. 

312,722  dozen. 
461 ,588  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  m,    ' 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.03-29421  Filed  11-25-03;  8:45  am] 
8UJNG  code  asio-on-s 


COMMITTEE  FOR  THE 
IMPLEMEHTATION  OFTEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umlts  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
FIlMr  and  Ottwr  Vegetatile  FIlMr 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

November  20,  2003. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  establishing  limits 
and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the 
Bureau  of  Customs  and  Border 
Protection  Web  site  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  MPORMATION: 

Aiiliiority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 
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The  ii  iport  restraint  limits  and 
Guaranti  led  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  January  1.  2004 
through  becember  31.  2004  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

Thesekpecific  limits  and  guaranteed 
access  lovels  do  not  apply  to  goods  that 
qualify  for  quota-free  entiy  under  the 
Trade  and  Development  Act  of  2000. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  I^otection  to  establish  limits  and 
guarantebd  access  levels  for  the  period 
January  i,  2004  through  December  31, 
2004.      I 

Theselimits  are  subject  to  adjustment 
pursuani  to  the  provisions  of  the  ATC 
and  adnanistrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereimder  will  terminate 
on  Januay  1,  2005,  no  adjustment  for 
earryforward  (borrowing  from  next 
year's  liitiits  for  use  in  the  ciurent  year) 
will  be  available. 

A  desdription  of  the  textile  and 
apparel  ( lategories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  i  ad  Apparel  Categories  with  the 
Harmon  zed  Tariff  Schedule  of  the 
United  £  tates  (see  Federal  Register 
notice  61  FR  1599,  published  on  January 
13,  2003  .  Information  regarding  the 
2004  Correlation  will  be  published  in 
the  Fede  ral  Register  at  a  later  date. 

Requii  ements  for  participation  in  the 
Special  t  access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

.eonard  m, 

,  Committee  for  the  Implementation 


James  C. 

Chairmai 

of  Textile  Agreement 


Committee  for  the  Implementation  of  Textile 
Agreemests 

November  20,  2003. 

Commissioner, 

Bureau  ot  Customs  and  Border  Protection, 
Wasmngton,  DC  20229. 
Dear  Cqmmissioner:  Pursuant  to  section 
204  of  tha  Agricultural  Act  of  1956,  as 
amended  17  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Kound  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  ^n  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdravwkl  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  follovifing  categories,  produced  or 
manufacttired  in  Jamaica  and  exported 
during  th( !  twelve-month  period  beginning  on 
January  1  2004  and  extending  through 


December  31,  2004,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

331pt7631pt'  

1,257,436  dozen  pairs. 

338/339/638/639 

2,482,430  dozen. 

340/640 

1,160,849  dozen  of 

which  not  more  than 

982,257  dozen  shall 

be  in  shirts  made 

from  fabrics  with  two 

or  more  colors  inihe 

warp  and/or  the  fill- 

ing In  Categories 

340-Y/640-Ye. 

341/641  

1,457,670  dozen. 

345/845 „.... 

359,686  dozen. 

347/348/647/648 

2,679,473  dozen. 

352/652 

4,003,636  dozen. 

445/446 

59.144  dozen. 

^  Category  331pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99^510;  Category 
631pt.:  all  HTS  numbers  exciept  6116.10.1730, 
6116.10.4820,  6116.10.5520,  6116.10.7520, 
6116.93.8800,  6116.93.9400,  6116.99.4800, 
6116.99.5400  and  6116.99.9530. 

^Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060.  _ 

The  limits  set  forth  above  are  subject  to 
adjustment  piusuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  9,  2002)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been- 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

Also  piu^uant  to  the  ATC;  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998).  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  wool,  man-made 
fiber  and  other  vegetable  fiber  textile 
products  in  the  following  categories  which 
are  assembled  in  Jamaica  from  fabric  formed 
and  cut  in  the  United  States  and  re-exported 
to  the  United  States  from  Jamaica  during  the 
twelve-month  period  which  begins  on 
January  1,  2004  and  extends  through 
December  31,  2004: 


Category 

Guaranteed  access  level 

331pt7631pLi 

1,320,000  dozen  pairs. 

336/636 

125,000  dozen. 

338/339/638/ 

1,500,000  dozen. 

639. 

340/640 

300.000  dozen. 

341/641  

375,000  dozen. 

342/642  

200,000  dozen. 

345/845 

50,000  dozen. 

347/348«47/ 

2.000.000  dozen. 

648. 
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Category 

Guaranteed  access  level 

352/652  

447  

10,500,000  dozen. 
30,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  February  19, 1987  {52  FR  6049) 
shall  be  denied  entry  unless  the  Government 
of  Jamaica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  Consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a){l). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.03-29423  Filed  11-24-03;  8:45  am] 
BIUJNG  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fit)er  Textile  Products  Produced 
or  Manufactured  in  Kuwait 

November  20,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  limits. 

EFFECTIVE  DATE:  January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

linger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  liie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 


and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactvired  in 
Kuwait  and  exported  during  the  period 
January  1,  2004  through  December  31, 
2004  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC).     ' 

These  limits  are  subject  to  adjustment 
pursuant  to  the  provisions  of  the  ATC 
and  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body.  However,  as  the  ATC  and  all 
restrictions  thereunder  will  terminate 
on  January  1,  2005,  no  adjustment  for 
carryforward  (borrowing  from  next 
year's  limits  for  use  in  the  current  year) 
will  be  available. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  limits 
for  the  2004  period.  The  2004  level  for 
Category  361  is  zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13.  2003).  Information  regarding  the 
2004  Correlation  will  be  published  in 
the  Federal  Register  at  a  later  date. 

James  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  20,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  trom  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kuwait  and 
exported  during  the  twelve-month  period 
beginning  on  January  1 ,  2004  and  extending 
through  December  31,  2004,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
lin)it 

340/640 

341/641  

361 

503,602  dozen. 
276.982  dozen. 
-0- 

The  limits  set  forth  above  are  subject  to 
adjustment  piusuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  categorv-  limits  for  that  year  (see 
directive  dated  November  1.  2002)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  should  construe  entry  into 
the  United  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Jsunes  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  03-29422  Filed  11-24-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  import  Restraint 
Umit  for  Certain  Cotton  and  Man-Made 
Fitier  Textiie  Products  Produced  or 
Manufactured  in  l.aos 

November  20,  ^003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

.(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  establishing  a  limit. 

EFFECTIVE  DATE:  January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 
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SUPPLEMENTARY  INFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  O.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended.  _ 

The  Bilateral  Textile  Agreement  of 
June  23,  2000  between  the  Governments 
of  the  United  States  and  the  Lao 
People's  Democratic  Republic, 
establishes  a  limit  for  Categories  340/ 
640  for  the  period  January  1,  2004 
throuch  December  31,  2004. 

In  tBe  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner,  Bureau  of  Customs  and 
Border  Protection  to  establish  the  2004 
limit  for  Categories  340/640. 

This  limit  may  be  revised  if  Laos 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Laos. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  68  FR  1599,  published  on  January 
13,  2003).  Information  regarding  the 
2004  Correlation  will  be  published  in 
the  Federal  Register  at  a  later  date. 

JuDM  C  Laonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fiur  the  Implenmitatioii  of  Textile 
AgreanratB 

November  20,  2003. 
Commissioner  of  Customs, 
Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 

Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Bilateral  Textile  Agreement  of  June  23,  2000 
between  the  Governments  of  the  United 
States  and  the  Lao  People's  Democratic 
Republic,  you  are  directed  to  prohibit, 
effective  on  January  1,  2004,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  produced  or 
manufactured  in  Laos  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2004  and  extending  thnnigh 
December  31,  2004,  in  excess  of  213.794 
dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Lao  People's 
Democratic  Republic. 

Products  in  the  above  categories  exported 
during  2003  shall  be  charged  to  the 
applicable  category  limit  for  9iat  year  (see 
directive  dated  November  1 ,  2002)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 


1 
shall  be  t:harged  to  the  limit  set  forth  in  this 
directive . 

This  li  mit  may  be  revised  if  Laos  becomes 
a  membt  r  of  the  World  Trade  Organization 
(WTO)  a  id  the  United  States  applies  the 
WTO  agi  eement  to  Laos. 

In  can  ying  out  the  above  directions,  the 
Commisi  ioner.  Bureau  of  Customs  and  * 
Border  P  rotection  should  construe  entry  into 
the  Umt#d  States  for  consumption  to  include 
entry  for  consumption  into  the 
Commortwealth  of  Puerto  Rico. 

The  C<  mmittee  for  the  Implementation  of 
Textile  /  greements  has  determined  that  this 
action  fa  Is  within  the  foreign  affairs 
exceptioi  i  of  the  rulemaking  provisions  of  5 
U.S.C.  5!  3(a)(1). 

Sincer  dy, 
James  C.  Leonard  III, 

Chairmaj  i.  Committee  for  the  Implementation 
of  Textili  ( Agreements. 

(FR  Doc.  03-29420  Filed  11-24-03;  8:45  am] 
BILUNG  a  »DE  351&-DR-S 


COMM(  DITY  FUTURES  TRADING 
COMMI^ION 

Sunshiile  Act  Meeting 

AGENCYJ  Conunodity  Futm^s  Trading 
Commission. 

ACTION:  jSimshine  Act  meetings. 

TIME  AN^  DATE:  10:30  a.m.,  Wednesday, 
December  10,  2003. 

PLACE:  1155  21st  St,  NW..  Washington. 
1012. 
Ilosed. 

TO  BE  CONSIDERED:  Rule 
[ent  Review. 

!R  MFORMATION  CONTACT:  Jean 
,  (202) 418-5100. 

^ebb, 

of  the  Commission. 

13-29618  Filed  11-21-03;  3:40  pm] 
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DC,R 
STATUS: 


;boEi 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engine^ 

Intent  T6  Prepare  a  Draft 
Enviroahnentai  Impact  Statement  for  a 
ProposM  Mill  Creek  Watershed  Plan 
Includlru  Potential  Hood  Damage 
Reduction  Measures  and  Ecosystem 
Restoration,  Davidson  County,  TN 

agency:  Department  of  the  Army,  U.S. 
Army  Ci  (rps  of  Engineers,  DoD. 


action: 


lotice  of  intent. 


SUMMARt:  The  Corps  of  Engineers, 
Nashville  District,  is  preparing  a  Draft 
Environinental  Impact  Statement  (DEIS) 
for  a  pre  josed  Mill  Creek  Watershed 
Plan  thai  includes  Flood  Damage 


Reduction  and  Ecosystem  Restoration 
Alternatives.  The  Corps  of  Engineers  is 
studjring  the  possible  impacts  of 
maintaining,  modifying,  or  adding  to 
existing  aquatic,  riparian,  and  terrestried 
habitat  in  combination  with  potential 
flood  damage  reduction  measures. 
Forecasts  of  future  development, 
floodplain  management,  stream  habitat, 
endangered  species  protection,  stream 
bank  stabilization,  storm  water 
management,  and  water  quality  could  be 
made  to  assess  possible  ctunulative 
impacts  for  each  of  these  resources 
within  the  watershed. 
DATES:  Written  scoping  comments  on 
issues  to  be  considered  in  the  DEIS  will 
be  accepted  by  the  Corps  of  Engineers 
until  January  1,  2004. 
ADDRESSES:  Scoping  comments  should 
be  mailed  to:  Ms.  Joy  Broach,  Biologist, 
Project  Planning  Branch,  Nashville 
District  Corps  of  Engineers,  PO  Box 
1070  (PM-P),  Nashville,  TN  37202- 
1070,  or  may  be  e-mailed  to 
joy.i.broach@lm02.usace.anny.mil, 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  concerning  the 

proposed  action  and  DEIS,  please 

contact  Ms.  Sue  Ferguson,  Project 

Manager.  Project  Planning  Branch.  (615) 

736-7192. 

SUPPLEMENTARY  INF0RMATK)N: 

1.  Study  authority  was  granted  by  a 
resolution  of  the  U.S.  Hoiise  Committee 
on  Transportation  and  Infrastructiu-e 
adopted  September  14. 1995.  The  DEIS 
is  necessary  to  provide  National 
Environmental  Policy  Act  (NEPA) 
compliance  for  proposed  changes  to  the 
water  quality,  aquatic,  riparian,  and 
terrestrial  habitat,  and  potential  flood 
damage  reduction  measiu^s  within  Mill 
Creek  and  its  tributaries.  Historical 
information  regarding  flooding,  landuse. 
aquatic,  and  terrestrial  ecology  would  be 
used  as  a  baseline  and  has  been 
described  in  previous  NEPA  dociunents 
including  the  1986  report:  Metro  Region 
of  Nashville,  Tennessee,  Mill  Creek, 
Final  Interim  Feasibility  Report  and 
Environmental  Impact  Statement.  The 
Nashville  Metropolitan  Water  Services 
is  the  sponsor  for  this  project. 

2.  The  Mill  Creek  watershed  has  had 
a  history  of  floods  dating^l979. 1984. 
1998,  2000,  and  2003  that  have 
endangered  residents  and  have  resulted 
in  milUons  of  dollars  of  flood  related 
damage.  Continued  development  within 
the  watershed,  has  increased  the  flood 
potential  and  associated  cost  of 
damages.  The  intent  of  the  DEIS  is  to 
provide  NEPA  compliance  for  changes 
in  hydraulics  and  hydrology  that  could 
occur  with  implementation  of  any  flood 
reduction  measure.  These  measures 
could  include  detention  ponds,  swales. 
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depressions,  channel  widening,  levees, 
floodwalls,  vegetative  benns,  low-water 
dams,  and  dry  dam  storage.  Structures 
might  be  raised  or  removed  from  the 
floodway  fringe.  Computer  models 
would  be  used  to  predict  water  drainage 
patterns  that  would  guide  future 
planning  in  placing  structuires  out  of  the 
floodway  fringe.  The  Mill  Creek  models 
and  data  take  a  composite  view  of 
hydrology,  hydraulic,  and  water  quality 
processes  occurring  in  the  watershed. 
This  includes  future  development 
effects,  floodplain  locations,  erosion, 
storm  water  management,  and  point  and 
non-point  sources.  Models  would  be 
used  to  compare  different  types, 
placement,  or  of  combinations  of  flood 
reduction  measures  to  minimize  damage 
to  existing  and  future  structures. 

3.  The  Mill  Creek  watershed  is  home 
to  the  state  and  Federally  listed 
Nashville  Crayfish  [Orconectes  shoupi]- 
This  endemic  crayfish  evolved  in  Mill 
Creek  and  is  rarely  foimd  outside  this 
watershed.  Accelerated  development 
within  the  watershed  has  reduced  and 
fragmented  the  aquatic  and  riparian 
habitat  of  not  only  this  endangered 
species,  but  also  other  native  aquatic 
and  riparian  communities  as  well.  The 
Mill  Cieek  models  and  data  would 
evaluate  the  impact  of  changing 
hydraulics  and  hydrology  on  the  aquatic 
ecosystem.  The  Mill  Creek  model  would 
be  used  to  find  stream  locations  where 
restoration  and  habitat  protection 
measures  would  be  the  most  successful. 
Preliminary  restoration  alternatives 
under  consideration  include  restoration 
of  wetlands,  aquatic,  riparian,  and 
terrestrial  habitats,  sediment 
management  structures,  and  bank 
stabilization.  Land  use  changes  could  be 
considered  to  provide  a  continuous 
stream  corridor  that  could  include  a 
greenway.  The  study  aims  to  improve 
the  overall  health  of  the  stream  and  its 
corridor  and  protect  ecologically 
sensitive  habitat  of  the  endangered 
Nashville  crayfish,  while  also  reducing 
flood  damage. 

4.  Key  proposed  project  featiues  to  be 
evaluated  in  the  DEIS  include  the 
following: 

a.  Flood  Deunage  Reduction  measures 
including  peak  flow  retention 
structures,  low-water  dams,  channel 
widening,  levees,  flood  proofing  or 
removing  structures  out  of  the 
floodplain. 

b.  Protection,  enhancement, 
expansion,  or  creation  of  aquatic, 
riparian,  and  connected  terrestrial 
habitat  for  listed  species  and  increased 
ecosystem  diversity. 

c.  The  effects  of  modifying  the  flow  of 
Mill  Creek  on  streamside  public, 
private,  and  commercial  properties;  fish 


spawning  and  nesting  areas;  adjacent 
low  lying  farmlands;  creek  bank  erosion; 
cultural,  archaeological,  and  historic 
sites;  and  overall  changes  to  the 
hydraulics  and  hydrology  of  Mill  Creek, 
d.  Development  and  use  of  computer 
models  that  predict  flooding,  identify 
placement  of  habitat  structures  and 
streambank  protection  features,  and 
forecast  effects  of  futuj«  development 
on  the  existing  water  resoiirces  within 
the  watershed. 

5.  This  notice  serves  to  solicit  scoping 
comments  from  the  public;  federal,  state 
and  local  agencies  and  officials;  Indian 
Tribes;  and  other  interested  parties  in 
order  to  consider  and  evaluate  the 
impacts  of  this  proposed  activity.  Any 
comments  received  during  the  comment 
period  will  be  considered  in  the  NEPA 
process.  Comments  are  used  to  assess 
impacts  on  fish  and  wildlife, 
endangered  species,  historic  properties, 
water  quality,  water  supply  and 
conservation,  economics,  aesthetics, 
wetlands,  flood  hazards,  floodplain 
values,  land  use,  navigation,  shore 
erosion  and  accretion,  recreation,  energy 
needs,  safety,  food  and  fiber  production, 
mineral  needs,  considerations  of 
property  ownership,  general 
environmental  effects,  cumulative 
effects,  and  in  general,  the  needs  and 
welfare  of  the  people.  Public  meetings 
may  be  held,  however,  times,  dates,  or 
locations  have  not  been  determined. 

6.  This  notice  also  serves  to  initiate 
the  public  involvement  requirements  of 
Section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended. 
Section  106,  implemented  by 
regulations  at  36  CFR  part  800,  requires 
the  Corps  of  Engineers  to  consider  the 
effects  of  its  imdertakings  on  historic 
properties.  If  required,  appropriate 
architectural  and  archaeological 
investigations  will  be  conducted  within 
those  areas  affected  by  the  proposed 
activities  and  resulting  findings  will  be 
coordinated  with  the  Tennessee  State 
Historic  Preservation  Officer  and  other 
offices  as  necessary. 

7.  Other  Federal,  state  and  local 
approvals  required  for  the  proposed 
work  include  coordination  with  the  U.S. 
Fish  and  Wildlife  Service,  including  a 
Fish  and  Wildlife  Coordination  Act 
Report  and  consultation  under  section  7 
of  the  Endangered  Species  Act;  and  state 
section  401  Water  C^iality  Certification. 

8.  Significant  issues  to  be  analyzed  in 
depth  in  the  DEIS  include  flood  damage 
reduction  measiues  and  ecosystem 
modifications  that  impact  fisheries, 
endemgered  species,  recreation, 
economics,  water  quality,  historic  and 
cultural  resources,  stream  bank  erosion, 
future  development  demands,  and 


ciunulative  impacts.  A  DEIS  should  be 
available  in  April  2005. 

Byron  G.  Joms, 

Lieutenant  Colonel.  Corps  of  Engineers, 
District  Engineer. 

[PR  Doc.  03-29418  Filed  11-24-03;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  U.S.  E)epartment  of 
Education. 

ACTION:  Notice  of  Teleconference 
Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Reporting  and  Dissemination 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 
DATES:  December  1 1 ,  2003. 

Time:  lO.a.m.,  adjournment, 
approximately,  12  noon. 

Location:  National  Assessment 
Governing  Board;  800  North  Capitol 
Street,  NW.,  Suite  #825,  Washington, 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mimira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street,  NW.,  Suite 
#825,  Washington,  DC  20002-4233, 
telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  302  of  the 
National  Assessment  of  Educational 
Progress  Act  (Pub.  L.  107-279). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  establishing 
standards  and  procedures  for  interstate 
and  national  comparisons,  planning  and 
executing  the  initial  public  release  of 
reports,  and  exercising  final  authority 
on  the  appropriateness  of  all  assessment 
items.  On  Thursday,  December  11,  2003 
the  Reporting  and  Dissemination 
Committee  will  hold  a  teleconference 
meeting  from  10  a.m.  to  12  noon  to 
review  and  approve  background 
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questions  proposed  for  use  in 
assessments  to  be  conducted  by  the 
National  Assessment  of  Educational 
Progress  in  2005. 

A  summary  of  the  activities  of  the 
teleconference  meeting,  and  other 
related  matters  which  are  informative  to 
the  public  and  consistent  with  the 
policy  of  the  section  5  U.S.C.  552b(c), 
will  be  availSble  to  the  public  within  14 
days  after  the  meeting.  Records  are  kept 
of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  National 
Assessment  Governing  Board,  800  North 
Capitol  Street,  NW.,  Suite  #825, 
Washington,  DCL20002,  from  8:30  a.m. 
to  5  p.m.  (EST). 

Dated:  November  20,  2003. 
Charles  Smith, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FRDoc.  03-29440  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4001-01-M 


DEPARTMENT  OF  ENERGY 

JNumbw  DE-PS07-04ID14435] 

Nuclear  Power  2010  Program— New 
Nuclear  Power  Plant  Licensing  - 
Demonstration  Projects 

agency:  Idaho  Operations  Office  (NE- 
ID),  U.S.  Department  of  Energy. 
ACTION:  Notice  of  solicitation  inviting 
cooperative  agreement  applications. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  seeking  applications  for 
financial  assistance  from  power 
generation  companies  or  teeuns  led  by 
power  generation  companies  for  projects 
that  enable  a  new  nuclear  power  plant 
to  be  ordered  and  licensed  for 
deployment  in  the  United  States  within 
the  decade.  For  the  purposes  of  this 
solicitation,  project  applications  are 
sought  which  implement  a  power 
generation  company  plan  of  activities 
leading  to  a  combined  Construction  and 
Operating  License  (COL)  for  a  new 
nuclear  power  plant.  The  plan  is 
expected  to  address  power  generation 
company  activities  for  design 
completion  of  a  standardized  advanced 
reactor  plant,  preparation  and 
submission  of  a  COL  application  and 
support  of  NRC  review  and  hearings 
associated  with  the  application.  For 
conduct  of  these  projects,  DOE 
encourages  iimovative  business 
arrangements,  such  as  consortia  among 
power  generation  companies,  plant 
owners/operators,  reactor  vendors, 
architect  engineers  and  constructors 
with  strong  and  common  commitment 
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to  buil<  and  operate  new  nuclear  power 
plants  i  a  the  United  States. 
DATES:  The  issuance  date  of  Solicitation 
Numbe  DE-PS07-04ID14435  will  be  on 
Novem  )er  19,  2003.  Applications  may 
be  subn  litted  at  any  time  during  the 
open  so  licitation  period.  December  20, 
2003,  tl  rough  December  31 .  2004. 
Applies  tions  will  be  evaluated  as  they 
are  rece  ived.  Merit  selection  and  the 
issuanc  3  of  an  award  may  occur  anjrtime 
during  1  he  application  acceptance 
timefrai  ne.  Merit  selection  activities  will 
take  ap  iroximately  six  to  eight  weeks 
after  D(  lE  has  received  the  initial 
technic  d  application.  Issuance  of  an 
award  i ;  expected  to  be  complete 
approxi  mately  ten  weeks  after  selection. 
A  pre-b  d  submission  briefing  for  all 
interest  ;d  parties  has  been  scheduled  on 
Decemb  er  11,  2003.  This  meeting  will 
be  held  at  the  Residence  Inn  located  on 
550  Art  ly  Navy  Drive  in  Arlington, 
Virginis ,  phone  number:  703-413-6630. 
The  me  ;ting  will  begin  at  1  p.m. 

ADDRESSES:  The  solicitation  in  its  full 
text  will  be  available  on  the  Internet  at 
the  foUiwing  URL  address:  httpj/e- 
center.aoe.gov.  The  Industry  Interactive 
Procurement  System  (UPS)  provides  the 
mediunl  for  disseminating  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  the 
applications  in  a  paperless 
environ  uent.  Completed  applications 
are  requ  ired  to  be  submitted  via  IIPS. 
An  IIPS  "User  Guide  for  Contractors" 
can  be  qbtained  on  the  IIPS  Homepage 
and  theti  clicking  on  the  "Help"  button. 
Questio  IS  regarding  the  operation  of 
nPS  ma  i  be  e-mailed  to  the  IIPS  Help 
Desk  at  !IPS_HeIpDesk@e- 
center.c  oe.gov. 

FOR 

Layne 


FUR  mER  I 

Ii  om. 


INFORMATION  CONTACT: 

,  Contract  Specialist, 
isomla^id.  doe.gov. 

SUPPLEI  lENTARY  INFORMATION: 

Applica  tions  are  limited  to  power 
compan  ies  or  teams  led  by  power 
compai^es  and  plant  owners/operators 
with  ap  )ropriate  participation  from 
reactor  'endors,  other  suppliers, 
architec  t-engineers  and  constructors.  A 
fifty  pel  cent  (50%)  minimum  industry 
cost  sha  re,  consisting  of  contributions 
from  po  wer  generation  companies  and 
other  p{  rticipants,  is  required  over  the 
life  of  tl  e  cooperative  agreements  for  all 
projects  Industry  cost  share  may  be 
provide  i  as  cash  or  as  in-kind  cost 
share,  h  idustry  cost  share  may  not 
include  other  federal  funding.  In-kind 
cost  sha  re  must  directly  relate  to  the 
scope  o  the  specific  project.  It  is 
anticipj  ted  that  FY  2004  appropriations 
for  Nuc  ear  Power  2010  activities  would 
contain  sufficient  funds  to  make  up  to 


$15,000,000  available  to  fund  the  first 
year  of  the  effort  anticipated  by  this 
solicitation.  Subsequent  year  funding 
will  depend  upon  futiu-e  appropriations. 
The  statutory  authcuity  for  this  program 
is  section  31  of  the  Atomic  Energy  Act, 
42  U.S.C.  2051. 

The  Catalog  of  Federal  Domestic  Assistance 
(OTJA)  Number  for  this  program  is  81.121, 
Nuclear  Energy  Research,  Development  and 
Demonstration. 

Issued  in  Idaho  Falls  on  November  19,     > 
2003. 
MicJiael  L.  Adams, 

Acting  Director,  Procurement  Services 
Division. 

4FR  Doc.  03-29402  Filed  11-24-03;  8:45  am] 
BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oaic  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge 
Reservation.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meeting  be  annoimced  in  the  Federal 
Register. 

DATES:  Wednesday,  December  10, 
2003 — 7  p.m. 

ADDRESSES:  DOE  Information  Center, 
475  Oak  Ridge  Turnpike,  Oak  Ridge, 
TN. 

FOR  FURTHER  INFORMATION  CONTACT.  Pat 

Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  PO  Box  2001,  EM-90, 
Oak  Ridge,  TN  37831.  Phone  (865)  576- 
4025;  Fax  (865)  576-5333  or  e-mail: 
halseypi@oro.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

•  Discussion  of  cleanup  progress  to 
date 

•  Plans  for  FY  2004 

•  The  lifecycle  baseline 

•  Bechtel  Jacobs  Company  closure 
contract 

Pubhc  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
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pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike,  Oak  Ridge,  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey,  Department 
of  Energy  Oak  Ridge  Operations  Office, 
PO  Box  2001,  EM-90,  Oak  Ridge,  TN 
37831,  or  by  calling  her  at  (865)  576- 
4025. 

Issued  at  Washington,  DC,  on  November 
19,  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  03-29403  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 
Secretary  of  Energy  Advisory  Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 
DATES:  Wednesday,  December  10,  2003, 
9:15  a.m.-3:45  p.m. 
ADDRESSES:  Ritz-Carlton  Washington 
DC,  Salon  IIIA,  1150  22nd  Street,  NW., 
Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Richard  Burrow,  Acting  Executive 
Director,  Secretary  of  Energy  Advisory 
Board  (AB-1),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
7092  or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Secretary  of  Energy  Advisory  Board 
(The  Board)  is  to  provide  the  Secretary 
of  Energy  with  essential  independent 
advice  and  recommendations  on  issues 
of  national  importance.  The  Board  and 
its  subcommittees  provide  timely. 


balanced,  and  authoritative  advice  to 
the  Secretary  of  Energy  on  the 
Department's  management  reforms, 
research,  development  and  technology 
activities,  energy  and  national  security 
responsibilities,  environmental  cleanup 
activities,  and  economic  issues  relating 
to  energy. 

Tentative  Agenda 

The  agenda  for  the  December  10th 
meeting  has  not  been  finalized. 
However,  the  meeting  will  include  a 
series  of  briefings  and  discussions  on 
issues  and  challenges  facing  the 
Department  of  Energy.  The  Board  will 
review  and  discuss  the  following  three 
SEAB  subcommittee  reports  submitted 
for  their  approval: 

The  Laboratory  Operations  Board's 
draft  final  report,  entitled  Management 
Best  Practices  for  the  National 
Laboratories; 

The  Task  Force  on  the  Futiu^  of 
Science  Programs  at  the  Department  of 
Energy's  draft  final  report,  entitled 
Critical  Choices:  Science,  Energy,  and 
Security— Final  Report  of  the  Secretary 
of  Energy  Advisory  Board's  Task  Force 
on  the  Future  of  Science  Programs;  and 

The  Blue  Riboon  Commission  on  the 
Use  of  Competitive  Procedures  for  the 
Department  of  Energy  Laboratories'  draft 
final  report,  entitled  Competing  the 
Management  and  Operations  Contracts 
for  DOE's  National  Laboratories — 
Report  of  the  Blue  Ribbon  Commission 
on  the  Use  of  Competitive  Procedures 
for  the  Department  of  Energy 
Laboratories. 

Copies  of  these  three  draft  reports 
may  be  obtained  from  the  Board's  Web 
site,  located  at  http:// 
www.seab.energy.gov/  under  the 
heading  "What's  New"  or  by  contacting 
the  Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092. 
Members  of  the  public  are  invited  to 
comment  on  the  these  draft  reports 
during  the  scheduled  pubhc  comment 
period  or  by  submitting  written 
comments  to  the  Secretary  of  Energy 
Advisory  Board  by  12  p.m.  on  December 
8,  2003.  Members  of  the  public  wishing 
to  comment  on  issues  before  the 
Secretary  of  Energy  Advisory  Board  will 
have  an  opportunity  to  address  the 
Board  during  the  scheduled  public 
comment  period  from  approximately 
12:45  p.m.  until  2:05  p.m.  The  final 
agenda  will  be  available  at  the  meeting. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Secretary  of  Energy  Advisory  Board  and 
submit  written  comments  or  comment 
diu-ing  the  scheduled  public  comment 
period.  The  Cheiirman  of  the  Board  is 
empowered  to  conduct  the  meeting  in  a 


fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Washington,  DC,  the  Board  welcomes 
public  comment.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  for  public  comment  at  the 
beginning  of  the  meeting.  The  Board 
will  make  every  effort  to  hear  the  views 
of  all  interested  parties.  You  may  submit 
written  comments  to  Mr.  Richard  C. 
Burrow,  Acting  Executive  Director, 
Secretary  of  Energy  Advisory  Board, 
AB-1,  U.S.  Depeutment  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Comments  may 
also  be  submitted  by  fax  to  (202)  586- 
6279. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  meeting  will  be  made 
available  for  public  review  and  copying 
approximately  30  days  following  die 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Fiulher 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subconunittees 
may  be  found  at  the  Board's  Web  site, 
located  at  http://www.seab.energy.gov. 

Issued  at  Washington,  DC.  on  November 
20,  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  03-29405  Filed  11-24-03;  8:45  am] 

BHXMG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Rertewabie  Energy 

Federal  Energy  Management  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  meeting 
postponement. 

SUMMARY:  On  November  14,  2003,  the 
Department  of  Energy  published  a 
notice  of  open  meeting  of  the  Federal 
Energy  Management  Advisory 
Committee  68  FR  64615.  Today's  notice 
is  announcing  the  postponement  of  the 
meeting  scheduled  for  December  3, 
2003.  The  next  meeting  will  be 
scheduled  for  early  next  year. 

Issued  in  Washington,  DC,  on  November 
19,  2003. 

Raciiel  Samuel, 

Deputy  Committee  Management  Officer. 
IFR  Doc.  03-29404  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Cofflmisalon 

[Ooctot  No.  RPOO-336-022] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

'  November  18,  2003. 

Take  notice  that  on  November  12, 
2003,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  Hling  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  lA,  the  tariff  sheets  listed 
in  Appendices  A  and  B  to  the  filing,  to 
become  effective  November  1,  2002  and 
September  1,  2003: 

El  Paso  states  that  these  tariff  sheets 
revise  the  California  Receipt  Service  and 
reservation  charge  crediting  provisions 
of  its  tariff  to  comply  with  the 
Commission's  October  27,  2003  Order  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  wfith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at    '^ 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202i  502<>8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FRDoc.  E3-O0378  Filed  11-24-03;  8:45  am] 
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DEPAI^TMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comm  Bsion 

[DOGki  No.  RP04-56-000] 

Great  I  akes  Gas  Transmission  Limited 
Partnei  ship;  Notice  of  Tariff  Filing 

November  18,  2003. 

"Take  notice  that  on  November  14, 
2003,  C  reat  Lakes  Gas  Transmission 
Limite<  Partnership  (Great  Lakes] 
tender€  d  for  filing  as  part  of  its  FERC 
Gas  Tafiff,  Second  Revised  Volume  No. 
1,  Fifteenth  Revised  Sheet  No.  7  and 
Ninth  I  evised  Sheet  No.  48,  proposed  to 
be  effec  tive  January  1,  2004. 

Great  Lakes  states  that  the  tariff  sheets 
refereni  ;ed  above  reflect  a  clarifying 
change  ito  the  date  range  stated  in  the 
tariff  for  the  annual  charge  adjustment 
(ACA),  and  for  the  funding  surcharges 
for  the  jas  Researclr  Institute  (GRI)  for 
the  yea  ■  2004. 

Great  Lakes  states  that  these  latter 
surchaBges,  which  are  at  the  same  levels 
approved  for  use  in  2003,  were 
approved  by  the  Commission  in  its 
Letter  Order  issued  September  17,  2003, 
in  DocMet  No.  RP03-5 14-000,  in  which 
it  also  ^proved  GRI's  funding  for  its 
year  20p4  research,  development,  and 
demonstration  (RD&D)  program  and  its 
2004-2p08  five-year  RD&D  plan. 

Any  person  desiring  to  be  heard  or  to 
protest  Baid  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federa]  Energy  Regulatory  Commission, 
888  Fir  ;t  Street,  NE.,  Washington,  DC 
20426,  n  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  a  id  Regulations.  All  such  motions 
or  proti  sts  must  be  filed  in  accordance 
with  Se  ction  154.210  of  the 
Commi  ision's  Regulations.  Protests  will 
be  cons  idered  by  the  Commission  in 
determ  ning  the  appropriate  action  to  be 
taken,  I  ut  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  petson  wishing  to  become  a  paity 
must  fie  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commi  ision  in  the  Public  Reference 
Room  0  r  may  be  viewed  on  the 
Commi  ision's  Web  site  at  http:// 
www.fe  "v-gov  using  the  "eLibrary". 
Enter  tl  e  docket  nimiber  excluding  the 
last  thr(  (e  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistai  ce,  please  contact  FERC  Online 
Suppori  at 

FERCOtilineSupport@ferc.gov  or  toll- 
free  at  ^66)  208-3676,  or  TTY,  contact 
(202)  542-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  laCFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  IL  Salas, 

Secretary. 

[FR  Doc.  E3-00383  Filed  11-24-03;  8:45  am] 

BUiJNG  CODE  6717-«1-P 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51»-031] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

November  18,  2003. 

Take  notice  that  on  November  14, 
2003,  Questar  Pipeline  Company's 
(Questar)  tendered  for  filing  a  tariff 
filing  to  reflect  a  new  negotiated-rate 
tract  with  Williams  Power  Company, 
Inc.  and  the  deletion  of  an  expired 
contract  with  BP  Energy  Company. 
Questar's  negotiated-rate  contract 
provisions  were  authorized  by 
Commission  Orders  issued  October  27, 
1999,  and  December  14,  1999,  in  Docket 
Nos.  RP99-513,  et  al. 

Questar  states  that  the  Commission 
approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-l.  NNT,  T-2,  PKS, 
FSS  and  ISS  shippers.  Questar  notes 
that  it  submitted  its  negotiated  rate 
filing  in  accordance  with  the 
Commission's  Policy  Statement  in 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000  issued  January  31, 1996. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review^at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at 
http://www.ferc.gov  using  the 
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"eLibrary".  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  niunber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll-  * 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00372  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-35-007] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Tariff  Filing 

November  18,  2003. 

Take  notice  that  on  November  13, 
2003,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  February  16,  2003. 

Tennessee  states  that  the  revised  tariff 
sheets  in  Appendix  A  are  being  filed  in 
accordance  with  the  Commission's 
October  24,  2003  order  in  the  referenced 
proceeding,  which  relates  to 
Teimessee's  previous  filings  to  revise 
certain  of  its  tariff  provisions  that 
primarily  deal  with  the  demonstration 
and  maintenance  of  creditworthiness  by 
Tennessee's  customers.  Tennessee  is 
filing  the  tariff  sheets  attached  as 
Appendix  B  to  incorporate  tariff 
language  that  has  been  previously        ^ 
approved  by  the  Commission  in 
intervening  orders  that  are  uru-elated  to 
Tennessee's  creditworthiness 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  AH  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not^serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 


viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00374  Filed  11-24-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory        -^  - 
Commission 

[Docket  No.  RP04-55-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

November  18,  2003. 

Take  notice  that  on  November  13, 
2003  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Forty- 
Ninth  Revised  Sheet  No.  50,  effective 
November  1,  2003. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  fuel  percentage 
changes  attributable  to  transportation 
service  purchased  from  Texas  Gas 
Transmission  Corporation,  LLC  (Texas 
Gas)  under  its  Rate  Schedule  FT  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedule  FT-NT.  Transco  states 
that  included  in  Appendix  A  attached  to 
the  filing  is  the  explanation  of  the  fuel 
percentage  changes  and  details 
regarding  the  computation  of  the  revised 
FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web  ■ 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00382  Filed  11-24-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-54-000] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  18,  2003. 

Take  notice  that  on  November  12, 
2003,  Young  Gas  Storage  Company,  Ltd. 
(Young)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  to  becon^e 
effiective  December  13,  2003: 

Second  Revised  Sheet  No.  47E 
Second  Revised  Sheet  No.  47F 
Second  Revised  Sheet  No.  47G 
Fourth  Revised  Sheet  No.  52A 

Young  states  that  it  is  proposing  to 
revise  its  Tariff  to  reflect  changes  to  its 
Available  Daily  Withdrawal  Quantity 
and  Reservoir  Integrity  Limit  curves. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
writh  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http://- 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociiment.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00381  Filed  11-24-03;  8:45  am] 

BiujNG  COM  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC04-15-000,  «t  al.] 

ESI  Energy.LLC,  et  ai.;  Electric  Rate 
and  Corporate  Filings 

November  18, 2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  ESI  Energy,  LLC;  FPL  Energy 
Stateline  Holdings,  L.L.C. 

[Docket  No.  EC04-1 5-000] 

Take  notice  that  on  November  7, 
2003.  ESI  Energy.  LLC  and  FPL  Energy 
Stateline  Holdings,  L.L.C.  (Applicants) 
pursuant  to  Section  203  of  the  Federal 
Power  Act,  filed  a  joint  application  for 
approval  of  a  corporate  reorganization 
that  will  not  change  the  ultimate 
ownership  of  the  facilities. 

Comment  Date:  November  28,  2003. 

2.  Central  Mississippi  Generating 
Company,  LLC 

(Docket  Nos.  EC04-1 6-000  and  EL04-17- 
000] 

Take  notice  that  on  November  7, 
2003,  Central  Mississippi  Generating 
Company,  LLC  tCentral  Mississippi) 
filed  with  the  Federal  Energy  Regulatory 
Conmiission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act  for 
authorization  in  connection  with  the 
proposed  change  in  ownership  and 
operational  control  of  jurisdictional 
focilities  associated  with  an 
approximately  526-MW  natural  gas- 
fired  generation  facility  located  in  Attala 


County  Mississippi,  adjacent  to 
Enter^s  McAdams  Substation,  which 
is  currefeitly  operated  by  Attala 
General  ing  Company,  LLC.  Central  also 
request ;  the  Commission  to  issue  an 
order  disclaiming  jurisdiction  over 
certain  passive  participants  in  the 
transacpon. 

Comment  Date:  November  28,  2003. 


3.  Ente^ 
al. 


Asset  Management,  Inc.,  et 


[Docket  Ko.  EC04-1 7-000] 

Take  hotice  that  on  November  10, 
2003,  Entergy  Asset  Management,  Inc. 
(EAM),  Ion  behalf  of  itself  and  EK 
Holding  I.  LLC  (EKH  I).  EK  Holding  II, 
LLC  (Elpi  n),  Entergy  Investments 
Holding  Company.  Inc.  (EEHC),  Entergy 
Global  Trading  Holdings.  Ltd.  (EGTH), 
and  Enljergy  Power  Generation 
Corporation  (EPGC  and  collectively 
with  EAM,  EKH  I,  EKH  II,  EIHC  and 
EGTH,  me  Entergy  Applicants),  and 
ENTERpCK.  LLC  on  its  own  behalf 
tenderefl  for  filing  an  application 
requesting  all  necessary  authorizations 
under  Section  203  of  the  Federal  Power 
Act  necessary  for  the  Entergy 
Applicants  to  engage  in  a  corporate 
reorganization  that  will  alter  the 
upstreatn  ownership  of  certain  facilities 
subject  to  the  Commission's  jurisdiction 
owned  ^y  Crete  Energy  Ventiire,  LLC, 
Entergy  Power  Ventures,  L.P.,  Entergy- 
Koch  Trading,  LP,  Northern  Iowa 
Windpc  wer,  LLC,  and  Warren  Power, 
LLC  an(  1  for  ENTEROCK  to  acquire  an 
indirect  interest  in  jurisdictional  - 
facilitie  5  through  acquisition  of  an 
interest  in  EAM. 

EAM  states  that  copies  of  this  filing 
have  been  served  on  the  Arkansas 
Public  Service  Commission,  the 
Louisia  la  Public  Service  Commission, 
the  City  Council  of  New  Orleans,  the 
Mississ  ppi  Public  Service  Commission, 
and  the  Texas  Public  Utility 
Commii  sion. 

Comi  lent  Date: 


December  1,  2003". 


4.  Cent  al  Mississippi  Generating 
Compai  ty,  LLC 

[Docket  40.  EG04-16-000] 

On  N  3vember  7,  2003,  Central 
Mississ  ppi  Generating  Company,  LLC 
(Central  Mississippi)  filed  with  ihe 
FederalJEnergy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
piu:sua^t  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935 
and  Pai^  365  of  the  Commission's 
regulations. 

As  mbre  fully  explained  in  the 
application.  Central  Mississippi  states 
that  it  ii  a  limited  liability  company  that 
will  be  engaged  either  directly  or 


indirectly  and  exclusively  in  the 
business  of  owning  and  operating  an 
electric  generation  facility  located  in 
Mississippi. 

Conunent  Dote:  November  28,  2003. 

5.  Redbud  Energy  LP 

[Docket  No.  EG04-1 7-000] 

On  November  7,  2003,  Redbud  Energy 
LP  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  redetermination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  Date:  November  28,  2003. 

6.  Morgan  Stanley  Capital  Group  Inc., 
South  Eastern  Electric  Development 
Corporation,  South  Eastern  Generating 
Corporation,  Power  Contract  Finance, 
L.L.C.,  Power  Contract  Financing  n, 
L.L.C.,  Power  Contract  Financing  n, 
Inc.,  MS  Retail  Development  Corp.  (not 
consolidated) 

[Docket  Nos.  ER94-1 384-030,  ER99-2329- 
002.  EROO-1803-001,  ER02-1485-O03. 
ER03-1 108-002,  ER03-1 109-002,  and  ER03- 
1315-001] 

Take  notice  that  on  November  10, 
2003  Morgan  Stanley  Capital  Group 
Inc.,  on  behalf  of  itself  and  its  affiliates 
South  East«n  Electric  Development 
Corporation,  South  Eastern  Generating 
Corporation,  Power  Contract  Finance, 
L.L.C.,  Power  Contract  Financing  H, 
L.L.C.,  Power  Contract  Financing  II, 
Inc.,  and  MS  Retail  Development  Corp., 
tendered  for  filing  an  updated  market 
power  analysis  in  compliance  with  the 
Commission's  orders  authorizing  each 
of  them  to  engage  in  wholesale  sales  of 
electric  power  at  market-based  rates. 

Comment  Date:  December  1,  2003. 

7.  GS  Electric  Generating  Cooperative, 
Inc. 

[Docket  No.  ER97-3583-002] 

Take  notice  that  on  November  10, 
2003,  GS  Electric  Generating 
Cooperative,  Inc.  (GSE)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  its  triennial 
updated  market  analysis  (Triennial 
AJialysis)  in  accordance  with  the 
Commission(s  Order  in  Docket  No. 
ER97-3853-000,  which  authorized  GSE 
to  sell  power  at  market-based  rates. 
Comment  Date:  December  1 ,  2003 . 

8.  Madison  Gas  and  Electric  Company 

[Docket  Nu.  ER0O-58&-0O2] 

Take  notice  that  on  November  10, 
2003,  Madison  Gas  and  Electric 
Company  (MGE)  submitted  for  filing  its 
updated  market  analysis  in  compliance 
with  the  Commission  Order  issued  in 
Docket  No.  EROO-586-000  on  February 

9.  2000. 

Comment  Date;  December  1,  2003. 


Federal  Register /Vol.  68,  No.  227/Tues<Jay,  November  25,  2003 /Notices 


66089 


9.  Exelon  Generation  Company,  LX.C., 
PECO  Energy  Company, 
Commonwealth  E^son  Company, 
AmerGen  Energy  Company,  LX.C., 
Unicom  Power  Marketing,  Inc.,  Exelon 
Energy  Company 

[Docket  Nos.  EROO-3251-005,  ER99-1872- 
005,  ER9&-1 734-006,  ER99-754-008,  ER97- 
3954-016.  and  EROl-191 9-002] 

Take  notice  that  on  November  7, 
2003,  Exelon  Generation  Company,  - 
L.L.C.,  PECO  Energy  Company, 
Cpmmonwealth  Edison  Company  and 
related  companies  (collectively, 
.Applicants)  tendered  for  filing  a  market 
power  study  update  pursuant  to  the 
Commission's  order  in  Exelon 
Generation  Company  L.L.C.,  et  al.,  93 
FERCf  61,140  (2000). 
Comment  Date:  November  28,  2003. 

10.  Entergy-Koch  Trading,  LP 

(Docket  No.  EROl-2 78 1-002] 

Take  notice  that  on  October  30,  2003, 
Entergy-Koch  Trading,  LP  (EKT) 
submitted  for  filing  notification  of  a 
non-material  cheuige  in  the 
characteristics  the  Commission  relied 
upon  in  granting  EKT  market-based  rate 
authorization  imder  Section  205  of  the 
Federal  Power  Act. 

Comment  Date:  November  28,  2003. 

11.  California  Independent  S]rstem 
Operator  Corporation 

[Docket  No.  ER03-1222-002] 

Take  notice  that  on  November  7, 
2003,  the  California  Independent 
System  Operator  Corporation  (ISO) 
pursuant  to  Commission'  October  17, 
2003  Order  in  Docket  Nos.  ER03-1222- 
000  and  001,  submitted  for  filing  FERC 
Electric  Tariff,  First  Replacement 
Volume  No.  1,  Substitute  Third  Revised 
Sheet  No.  385. 
Comment  Date:  November  28,  2003. 

12.  FPL  Energy  Sooner  Wind,  LLC 

[Docket  No.  ER03-1333-001] 

Take  notice  that  on  November  6, 
2003,  FPL  Energy  Sooner  Wind,  LLC 
tendered  for  filing  an  amendment  to  the 
application  for  authorization  to  sell 
energy  and  capacity  at  market-based 
rates  piu-suant  to  Section  205  of  the 
Federal  Power  Act  filed  on  September 

12,  2003. 

Comment  Date:  November  28,  2003. 

13.  ArisHma  Public  Service  Company 

[Docket  No.  ER03-347-002] 

Take  notice  that  on  November  10, 
2003,  Arizona  Public  Service  Company 
(APS)  filed  with  the  Commission  a 
Refund  Report  in  Compliance  with  the 
letter  order  issued  July  9,  2003  in 
Docket  No.  ER03-347-000. 

Comment  Date:  December  1,  2003. 


14.  Soutliem  Company  Services,  Inc. 

[Docket  No.  ER03-872-QP3] 

Take  notice  that  on  November  10, 
2003,  Southern  Company  Services,  Inc., 
on  behalf  of  Georgia  Power  Company, 
made  a  compliance  filing  in  accordance 
with  the  Federal  Energy  Regulatory 
Conunission's  Order  in  Southern 
Company  Services,  Inc.,  105  FERC 
161,055(2003). 

Comment  Date:  December  1,  2003. 

15.  Southern  Califomia  Edison 
Company 

[Docket  No.  ER04-160-000] 

Take  notice  that  on  November  6, 
2003,  that  Southern  Califomia  Edison 
Company  (SCE),  submitted  for  filing  a 
Notice  of  Cancellation  of  the  Amended 
and  Restated  Edison-Banning  Pacific 
Intertie  Firm  Transmission  Service 
Agreement  between  SCE  and  the  City  of 
Banning 
Comment  Date:  November  28,  2003. 

16.  Southern  Califomia  Edison 
Company 

[Docket  No.  ER04-161-000] 

Take  notice  that  on  November  6, 
2003,  Southern  Califomia  Edison 
Compnay  (SCE)  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Amended 
and  Restated  Edison-Azusa  Pacific 
Intertie  Firm  Transmission  Service 
Agreement  between  SCE  and  the  City  of 
Azusa. 

Comment  Date:  November  28,  2003. 

17.  Southern  Califomia  Edison 
Company 

[Docket  No.  ER04-165-000] 

Take  notice  that  on  November  6, 
2003,  Southern  Califomia  Edison 
Company  (SCE)  tendered  for  filing  a 
Notice  of  Cancellation  of  the  Amended 
and  Restated  Edison-Colton  Pacific 
Intertie  Firm  Transmission  Service 
Agreement  between  SCE  and  the  City  of 
Colton. 

Comment  Date:  November  28,  2003. 

18.  MxEnergy  Electric  Inc. 

[Docket  No.  ER04-17(M)00] 

Take  notice  that  on  November  6, 
2003,  MxEnergy  Electric  Inc.  (MxEnergy) 
pursuant  to  18  CFR  35.16  and  131.51  of 
the  Commission's  regulations,  filed  a 
Notice  of  Succession  and  a  revised  rate 
tariff. 

Comment  Date:  November  28,  2003. 

19.  Geysers  Power  Company,  LLC 

[Docket  No.  ER04-1 71-000] 

Take  notice  that  on  November  6, 
2003,  Geysers  Power  Company,  LLC 
(Geysers)  tendered  for  filing  updated 
rate  schedule  sheets  for  calendar  year 
2004  for  its  Reliability  Must-Run  service 


agreements  with  the  Califomia 
Independent  System  Operator  (ISO), 
designated  as  Rate  Schedtiles  FERC  Nos. 
4  and  5. 

Geysers  states  that  copies  of  the  filing 
have  been  served  upon  the  ISO  and 
Pacific  Gas  and  Electric  Company. 

Comment  Date:  November  28,  2003. 

20.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER04-1 72-000] 

Take  notice  that  on  November  6, 
2003,  PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  amendments  to 
Schedule  3  of  the  Amended  and 
Restated  Operating  Agreement  of  PJM 
Interconnection  L.L.C.  to  provide  for 
proration  of  the  $5,000  annual  PJM 
membership  fee  for  those  entities  that 
are  members  for  less  than  12  months  in 
the  initial  calendar  year  of  their 
membership. 

PJM  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
jpermit  an  effective  date  of  November  7, 
2003  the  day  after  the  date  of  this  filing. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members, 
and  each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  November  28,  2003. 

21.  Califomia  Independent  System 
Operator  Corporation 

[Docket  No.  ER04-1 74-000] 

Take  notice  that  on  November  6, 
2003,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  revised 
Participating  Generator  Agreement 
(PGA)  between  the  ISO  and  Energia  de 
Baja  Califomia,  S.  de  R.L.  de  C.V.  (EBC) 
for  acceptance  by  the  Commission.  ISO 
states  that  the  purpose  of  the  filing  is  to 
conform  the  PGA  to  the  ISO's  new 
format  for  specification  of  the  technical 
characteristics  of  a  Generating  Unit. 

The  ISO  states  that  this  filing  has  been 
served  on  EBC,  the  Califomia  Public 
Utilities  Conunission,  and  all  entities 
that  are  on  the  ofiicial  service  lists  for 
Docket  Nos.  ER02-2009  and  ER03-617- 
000. 

The  ISO  is  requesting  waiver  of  the 
60-day  prior  notice  requirement  to  allow 
the  revised  Schedule  1  to  be  made 
effective  as  of  July  25,  2003. 

Comment  Date:  November  28,  2003. 

22.  Califomia  Independent  System 
Operator  Corporation 

[Docket  No.  ER04-1 75-000] 

Take  notice  that  on  November  6, 
2003,  the  Califomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  revised 
Participating  Generator  Agreement 
between  the  ISO  and  City  of  Pasadena 
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for  acceptance  by  the  Commission.  The 
-  purpose  of  this  revision  is  to  conform 
Schedule  1  of  the  Participating 
Generator  Agreement  to  the  ISO's  new 
format  for  specification  of  the  technical 
characteristics  of  a  Generating  Unit,  and 
to  add  certain  units  and  remove  certain 
units  from  this  Schedule. 

The  ISO  states  that  this  filing  has  been 
served  on  City  of  Pasadena,  the 
California  Public  Utilities  Commission, 
and  all  entities  that  are  on  the  official 
service  list  for  Docket  No.  ER99-3617. 
The  ISO  is  requesting  waiver  of  the  60- 
day  prior  notice  requirement  to  allow 
the  revised  Schedule  1  to  be  made 
effective  as  of  August  21,  2003. 

Cktmment  Date:  November  28,  2003. 

23.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER04-1 76-000] 

Take  notice  that  on  November  7, 
2003,  PPL  Electric  Utilities  Corporation 
(PPL  Electric)  filed  a  supplement  to  Rate 
Schedule  FERC  No.  116,  an  umbrella 
Borderline  Interchange  Agreement 
between  PPL  Electric  and  Metropolitan 
Edison  Company.  PPL  Electric  states 
that  the  supplement  identifies  an 
additional  borderline  service  customer. 
PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to  Metropolitan 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 
Comment  Date:  November  28,  2003. 

24.  El  Paso  Electric  Company 

[Docket  No.  QU)4-1 77-000] 

Take  notice  that  on  November  7, 
2003,  El  Paso  Electric  Company  (EPE) 
tendered  for  filing  First  Amended  and 
Restated  Interconnection  Agreement, 
dated  October  9,  2003,  between  EPE  and 
Public  Service  Company  of  New 
Mexico.  EPE  seeks  an  effective  date  for 
the  revised  interconnection  agreement 
of  November  8,  2003. 
Comment  Date:  November  28,  2003. 

25.  Southern  California  Edison 
Company 

[Docket  No.  ER04-1 78-000] 

Take  notice  that  on  November  7, 
2003,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
revised  rate  sheet  to  the  Interconnection 
Facilities  Agreement  (IFA)  Between 
Southern  Cadifomia  Edison  Company 
and  State  of  California  Department  of 
Water  Resources  (CDWR).  SCE  states 
that  the  piupose  of  this  filing  is  to 
reduce  the  Interconnection  Facilities 
Charge  imder  the  IFA.  SCE  requests  that 
the  revised  rate  for  these  services  be 
made  effective  May  7,  2002. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 


Commi 
andCDtVR 


26.  Illi4>] 

[Docket 
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!  sion  of  the  State  of  California 
VR. 

Coma  \ent  Date:  November  28,  2003. 


is  Power  Company 

ER04-17&-O00] 


I  to, 

Take  aotice  that  on  November  7, 
2003,  111  inois  Power  Company  (Illinois 
Power)  1  endered  for  filing  Second 
Revised  Interconnection  Agreement 
entered  nto  by  Illinois  Power  and 
AmerGe  a  Energy  Company,  L.L.C.  (First 
Revised  Service  Agreement  No.  328). 
Illinois  'ower  requests  an  effective  date 
ofNove[iber4,  2003. 

Comn  ent  Date:  November  28,  2003. 


Mississippi  Generating 
,LLC 


27.  Cent  ral 
Compaiif 

(Docket  ^  o.  ER04-180-000] 

On  Nc  vember  7,  2003,  Central 
Mississi  )pi  Generating  Company,  LLC 
(Central  ^4ississippi)  filed,  under 
Section  !05  of  the  Federal  Power  Act, 
an  application  requesting  that  the 
Commission:  (1)  Accept  for  filing  its 
proposes  [  market-based  FERC  Rate 
Schedulfe  No.  1;  (2)  grant  blanket 
authority  to  make  market-based 
wholesale  sales  of  capacity  and  energy 
under  tWe  FERC  Rate  Schedule  No.  1;  (3) 
grant  authority  to  sell  ancillary  services 
at  market-based  rates;  and  (4)  grant  such 
waivers  and  blanket  authorizations  as 
the  Commission  has  granted  in  the  past 
to  other  nonfranchised  entities  with 
market-based  rate  authority. 

Comm  ent  Date:  November  28,  2003. 

28.  Ame  ican  Electric  Power  Service 
Corporaiion 

[Docket  h  0.  ER04-181-000] 

Take  r  otice  that  on  November  10, 
2003,  th(  I  American  Electric  Power 
Service  ( lorporation  (AEPSC)  tendered 
for  filing  an  Amended  Interconnection 
and  Opo'ation  Agreement  between  Ohio 
Power  C|)mpany  and  Duke  Energy 
Hanging  jRock,  LLC.  AEPSC  states  that 
the  agreement  is  piu-suant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designat  (d  as  First  Revised  Service 
Agreemt  at  No.  315  to  the  Operating 
Compan  es  of  the  American  Electric 
Power  S]  stem  FERC  Electric  Tariff 
Third  Re  i^ised  Volume  No.  6,  effective 
July  31, ;  001.  AEP  requests  an  effective 
date  of  ^  ovember  7,  2003. 


AEP 
was 
Rock, 


si  ites 


that  a  copy  of  the  filing 
served  upon  Duke  Energy  Hanging 
and  the  Public  Utilities 
Commission  of  Ohio. 


Conmi  mt  Date:  December  1,  2003. 


29.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER04-182-000] 

Take  notice  that  on  November  10, 
2003,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed 
revisions  to  its  Market  Administration 
and  Control  Area  Services  Tariff 
(Services  Tariff)  to  amend  the 
procedures  for  forecasting  the  Capability 
Year  peak  Loads  for  the  purposes  of 
determining  Capability  Year  Unforced 
Capacity. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  upon  all  parties  that 
have  executed  service  agreements  under 
the  NYISO(s  OATT  and  Services  Tariff 
and  to  the  electric  utility  regxilatory 
agencies  in  New  York,  New  Jersey,  and 
Pennsylvania. 
,  Comment  Date:  December  1,  2003. 

30.  Great  Bay  Hydro  Corporation 

[Docket  No.  ER04-183-O00] 

Take  notice  that  on  November  10, 
2003,  Great  Bay  Hydro  Corporation 
(GBHC)  filed  an  application  for 
authority  to  sell  electric  energy,  capacity 
and  certain  ancillary  services  at  market- 
based  rates  imder  Section  205(a)  of  the 
Federal  Power  Act,  16  U.S.C.  824d(a), 
and  accompanjdng  requests  for  certain 
blanket  approvals  and  for  the  waiver  of 
certain  Commission  regulations.  GBHC 
requests  that  the  Commission  accept  its 
Original  Rate  Schedule  FERC  No.  1  for 
filing. 

Comment  Date;  December  1,  2003. 

31.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER04-185-000] 

Take  notice  that  the  California 
Independent  System  Operator 
Corporation  (ISO),  on  November  10, 
2003,  tendered  for  filing  a  revision  to 
the  Metered  Subsystem  Agreement 
between  the  ISO  and  Silicon  Valley 
Power  (SVP)  for  acceptance  by  the 
Commission.  The  ISO  states  that  the 
piupose  of  this  revision  is  to  conform 
Schedule  14  of  the  Metered  Subsystem 
Agreement  to  the  ISO's  new  format  for 
specification  of  the  technical 
characteristics  of  a  Generating  Unit. 

The  ISO  states  that  this  filing  has  been 
served  on  SVP,  the  California  Public 
Utilities  Commission,  and  all  entities  on 
the  official  service  list  for  Docket  No. 
ER02-2321-000. 

The  ISO  is  requesting  waiver  of  the 
60-day  prior  notice  requirement  to  allov/ 
the  revised  Schedule  14  to  be  made 
effective  as  of  May  30,  2003. 

Comment  Date:  December  1,  2003. 
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Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washii^on,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ml  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
desi^ated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
filed  to  access  the  docimient.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas,  '^     . 

Secretary. 

IFR  Doc.  E3-00371  Filed  11-24-03;  8:45  am] 

nUlNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RM02-16-000] 

Hydroelectric  Licensing  Under  the 
Federal  Power  Act;  Notice  of 
Corrections  Published  in  Federal 
Register 

November  18,  2003. 

On  July  23,  2003,  the  Commission 
issued  Order  No.  2002,  Final  Rule,  in 
Docket  No.  RM02-16-000, 104  FERC 
^  61,109. 

On  October  30,  2003,  the  Federal 
Register  published  corrections  to  the 
Final  Rule  at  Volume  68,  Number  210, 
Pages  61742-61743. 

On  November  7,  2003,  the  Federal 
Register  published  editorial  corrections 


to  its  October  30,  2003  issue  at  Volume 
68,  Niunber  216,  Page  63194. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00376  Filed  11-24-03;  8:45  am] 

BIUJNQ  CODE  vm-m-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Hie  Application  for 
NewLicenae 

November  18,  2003. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  a  New  License. 

b.  Project  No.:  2088-000. 

c.  Date  ^7ef/:  October  14,  2003. 

d.  Submitted  By:  South  Feather  Water 
and  Power  Agency. 

e.  Name  of  Project:  South  Fork 
Project. 

f.  Location:  On  the  South  Fork  of  the 
Feather  River,  Lost  Creek,  Slate  Creek, 
near  the  Qty  of  Oroville,  California,  in 
Plumas,  Butte  and  Yuba  Counties, 
California.  The  project  occupies  land 
managed  by  the  Plumas  National  Forest 
and  the  Biu«au  of  Land  Management. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act;  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
April  1, 1959. 

i.  Expiration  date  of  current  license: 
March  31,  2009. 

j.  The  project  consists  of:  The  project 
consists  of  four  developments.  The  Sly 
Creek  Development  consists  of:  (1)  Four 
dams:  Little  Grass  Valley,  South  Fork, 
Slate  Creek,  and  Sly  Creek  diversion 
dams;  (2)  a  diversion  tunnel;  (3)  a 
penstock;  (4)  the  Sly  Creek  powerhouse; 
and  (5)  a  switchyard.  The  Woodleaf 
Development  consists  of  (1)  Lost  Creek 
dam;  (2)  a  power  timnel;  (3)  a  penstock; 
(4)  the  Woodleaf  powerhouse;  and  (5)  a 
switchyard.  The  Forbestown 
Development  consists  of:  (1)  Forbestown 
diversion  dam;  (2)  a  power  tunnel;  (3) 
a  penstock;  (4)  the  Forbestown 
powerhouse;  and  (5)  a  switchyard.  The 
Kelly  Ridge  Development  consists  of:  (1) 
Pondersosa  dam;  (2)  a  diversion  tunnel; 
(3)  Miners  Ranch  conduit;  (4)  Miners 
Ranch  timnel;  (5)  Miners  Ranch  dam;  (6) 
a  power  tunnel;  (7)  a  penstock;  (8)  the 
Kelly  Ridge  powerhouse;  and  (9)  a 
switchyard. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Michael  Glaze,  South  Feather  Water 
and  Power  Agency,  2310  Oro-Quincy 
Highway,  Oroville,  CA  95966,  (530) 
533-4578 


1.  FERC  contact  Tim  Looney  at  (202) 
502-6096  or  by  e-mail: 
timothy. looney®f ere. gov 

m.  Pursuant  to  18  CFR  16.8, 16.9,  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  [2  years  before  expiration  of  existing 
license]. 

n.  A  copy  of  this  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  to  access  the 
document  excluding  the  last  three  digits 
in  the  docket  niunber  field  to  access  the 
docTunent.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  TTY  202- 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  k  above. 

o.  Register  online  at  http:// 
www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support  as  shown  in  the  paragraph 
above. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-00375  Filed  11-24-03;  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Docket  No.  CPO4-4-OO0]  ^ 

Lake  Charles  Express  LLC;  Notice  Of 
SHe  Visit 

November  18,  2003. 

On  December  9  through  December  11, 
2003,  the  Office  of  Energy  Projects  staff 
and  representatives  of  L^e  Charles 
Express  LLC  (Lake  Charles  Express)  will 
conduct  a  site  visit  of  the  Lake  Charles 
Express  Project  in  Beauregard,  Allen, 
Jefferson  Davis,  and  Calcasieu  Parishes, 
Louisiana. 

AH  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  Interested 
parties  can  meet  staff  on  December  9,  at 
about  3:30  p.m.,  in  the  parking  lot  at  the 
Best  Suites  of  America,  401  Lakeshore 
Drive,  Lake  Charles,  Louisiana.  Staff 
will  begin  the  inspection  trip  on 
December  10,  and  11,  at  about  7:30  a.m., 
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at  the  Best  Suites  of  America.  Mr.  Monty 
Collins  of  Lake  Charles  Express  can  be 
contacted  at  telephone  (713)  501-6526. 

For  further  information,  please 
contact  the  Office  of  External  Affairs  at 
l-«66-208-FERa 

Magalie  R.  Salas, 

Secntaiy. 

[FR  Doc.  E3-00373  Filed  11-24-03;  8:45  am] 

BUJNG  COM  SriT-OI-P 


DEPARTMENT  OF  ENERGY 

FManil  Energy  Regulatory 
Commission 

[Ooctot  No.  CP03-10(M)01] 

OkTex  Pipeline  Company;  Norteik> 
Pipeline  Company;  Notice  of 
CompHanoe  Rling 

November  18,  2003. 

Take  notice  that  on  November  7, 
2003,  OkTex  Pipeline  Company 
(OkTex).  tendered  for  filing  OkTex 
Original  Tariff  Sheet  No.  5C  and 
Revised  Tariff  Sheet  Nos.  3,  4,  and  42, 
and  Norteno  Pipeline  Company's 
(Norteno)  Gas  Tariff,  First  Volume  No. 
1  (Cancelled)  in  accordance  with  the 
Order  issued  by  the  Federal  Energy 
Regulatory  Commission  on  October  8, 
2003,  in  Docket  Nos.  CP03-76-000,  et 
al. 

OkTex  states  that  the  purpose  of  the 
filing  is  to  reflect  Norteno's  intended 
abandonment  of  facilities  and 
cancellation  of  service  and  OkTex's 
subsequent  assumption  of  Norteno's 
facilities,  service,  customers,  delivery 
points,  and  firm  and  interruptible  rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  TTY,  contact 
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(202)  51 12-8659.  The  Commission 
strongl] '  encoiuages  electronic  filings. 
See,  IBiCFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  un<  er  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  DOC4E3-00384  Filed  11-24-03;  8:45  am] 

BiLUNG  oboE  ST^^-o^-p 


DEPAI 


RJIH/I 


ENT  OF  ENERGY 


Federa 


Comml  (sion 


[Docket 


to.  RP09-608-001] 


Energy  Regulatory 


Wllllstan  Basin  Interstate  Pipeline 
Compel  ly;  Notice  of  Compliance  Filing 

Novemb  ir  18,  2003. 

Take  lotice  that  on  November  14, 
2003,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as;  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Substiti  te  Second  Revised  Sheet  No. 
232D,  t(  become  effective  October  16, 
2003. 

Willi!  ton  Basin  states  that  the  tariff 
sheet  expressly  provides  that  it  will 
hold  an  open  season  for  an  expansion 
project  for  which  Williston  Basin  will 
reserve  capacity  available  for  firm 
service,  |and  specifies  when  it  will  hold 
that  op^  season,  in  compliance  with 
the  Conjmission's  October  16,  2003 
Order  ill  the  above  referenced  docket. 

Any  derson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firs  t  Street,  NE.,  Washington,  DC 
20426,  i  a  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210Jof  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Cbmmission  in  determining  the 
appropnate  action  to  be  taken,  but  will 
not  servp  to  make  protestants  parties  to 
the  proqeedings.  This  filing  is  available 
for  revie  w  at  the  Commission  in  the 
Public  F  eference  Room  or  may  be 
viewed  )n  the  Commission's  Web  site  at 
http://w  ww.ferc.gov  using  the  eLibrary 
link.  En  er  the  docket  number  excluding 
the  last  hree  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOiUineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
stronglyiencourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00379  Filed  11-24-03;  8:45  am] 

BILUNO  CODE  Sn7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP04-34-O«q 

El  PJMO  Natural  Gaa  Company;  Notice 
of  Proposed  ChangesJn  FERC  Gas 
Tariff 

November  18, 2003. 

Take  notice  that  on  October  29,  2003, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  Third  Revised  Sheet  No.  113D, 
with  a  September  1,  2003  effective  date. 

EPNG  states  that  this  tariff  sheet  is 
filed  to  permit  partial  reservation  charge 
crediting  under  Rate  Schedule  FT-1  for 
non-delivery  of  gas  due  to  pipeline 
maintenance. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make    ~ 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission   ~ 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 


Federal  Register /Vol.  68,  No.  227 /Tuesday,  November  25,  2003 /Notices 


66093 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00380  Filed  11-24-03;  8:45  am] 

BOUNG  CODE  sm-m-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM04-2-000] 

Rules  Concerning  Certification  of  an 
Electric  Reliabiiity  Organization  and 
the  Establisliment,  Approval,  and 
Enforcement  of  Electric  Reliability 
Standards;  Corrected  Notice  of 
Conference 

November  18,  2003^ 

The  Federal  Energy  Regulatory 
Conunission  (Commission]  will  hold  a 
conference  on  Monday,  December  1 , 
2003,  at  FERC  headquarters,  888  First 
Street,  NE.,  Washington.  DC,  in  the 
Conunission  Meeting  Room  (Room  2C), 
at  1:30  p.m.  The  conference  is  open  to 
the  public,  and  no  registration  is 
required. 

The  Commission  seeks  input  from - 
interested  persons  regarding  the  content 
of  the  rulemaking  the  Commission 
would  be  required  to  implement  luider 
the  provisions  of  proposed 
comprehensive  energy  legislation  that 
relate  to  the  certification  of  an  electric 
reliability  organization  that  would  be 
responsible  for  establishing  and 
enforcing  electric  reliability  standards.^ 
The  proposed  legislation  would  require 
the  Commission  to  issue  a  final  rule  to 
implement  the  provisions  related  to 
electric  reliability  not  later  than  180 
days  after  enactment.  In  light  of  the 
short  timeframe  for  a  final  rule  as 
contemplated  in  legislation  being 
considered  by  a  Senate-House 
conference  committee,  we  are  issuing 
this  Notice  in  order  to  be  in  a  position 
to  proceed  immediately  with  Ae 
rulemaking  process  if  ihe  legislation  is 
enacted  in  the  near  future. 

The  Commission  is  very  interested  in 
hearing  from  the  public  suggestions 
about  how  the  reliability  provisions  of 
the  comprehensive  energy  legislation 
should  be  implemented.  Therefore,  the 
conference  will  have  an  "open  mike" 
format.  People  with  a  strong  interest  in 
speaking  should  contact  by  telephone  or 
e-mail  one  of  the  Staff  contacts 
identified  below  and  identity  the  name 
of  the  speaker,  his  or  her  title,  the 


'  The  text  of  the  proposed  legislation  is  available 
at:  http://energy.senate.gov/legislation/ 
ener^ill2003/energybill2003.cftn. 


person  or  entity  the  speaker  represents, 
the  speaker's  telephone  niunber  and  e- 
mail  address,  emd  a  clear  statement  of 
the  issue  or  issues  to  be  addressed. 

The  Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  by  phone 
or  via  satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://www.capitoIconnection.org  and 
click  on  "FERC." 

For  additional  information  please 
contact  Jonathan  First,  202-502-8529  or 
by  e-mail  at  Jonathan.First@ferc.gov  or 
William  Longenecker,  202-502-8570  or 
by  e-mail  at 
William  .Longeneckei@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00377  Filed  11-24-03;  8:45  am) 

BIUJNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0060;  FRL-7333-1] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  A  meeting  of  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  be  held  on  December  10-12,  2003, 
in  San  Antonio,  TX.  At  this  meeting,  the 
NAC/AEGL  Committee  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
Acute  Exposure  Guideline  Levels 
(AEGLs)  for  the  following  chemicals: 
Acetyl  chloride,  acrylic  acid,  ammonia, 
benzonitrile,  bromine,  chloroacetyl 
chloride,  dichloroacetyl  chloride, 
disulfur  dichloride,  hydrogen  iodide, 
methacrylonitrile,  methyl  chloride,     , 
methyl  ethyl  ketone,  oleum,  sulfur 
dichloride,  sulfur  trioxide,  sulfuric  acid, 
tetrachloroethylene,  trichloroacetyl 
chloride,  uranium  hexafluoride,  vinyl 
acetate  monomer,  and  xylenes. 
DATES:  The  meeting  will  be  held  on 
December  10,  2003,  from  10  a.m.  to  5:30 
p.m.;  December  11,  2003,  from  8:30  a.m. 
to  5:30  p.m.;  December  12,  2003,  itom 
8  a.m.  to  12:30  p.m. 


Requests  to  participate  in  the  meeting, 
identified  by  docket  ID  number  OPPT- 
2003-0060,  must  be  received  on  or 
before  December  8,  2003. 
ADDRESS^:  The  meeting  will  be  held  at 
La  Mansion  Del  Rio,  112  College  St., 
San  Antonio,  TX  78205. 

Requests  to  participate  in  the  meeting 
may  be  submitted  to  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Barbara 
Ciumingham,  Director,  Environmental 
Assistance  Division  (7408M).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact. 
Paul  S.  Tobin,  Economics  and 
Technology  Division  (7406M).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washinjgton, 
DC  20460-0001;  telephone  niunber: 
(202)  564-8557;  e-mail  address: 
tobih  .pa  ul@epa  .gov. 

SUPPLEMENTARY  INFORMATKM: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  may 
be  affected  if  the  AEGL  values  are 
adopted  by  government  agencies  for 
emergency  planning,  prevention,  or 
response  programs,  such  as  EPA's  Risk 
Management  Program  under  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
the  AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  to 
describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  luider  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0060.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket. 
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the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  though  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  ofBcial  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

The  NAC/AEGL  Committee  develops 
AEGLs  for  use  in  chemical  emergency 
programs.  The  NAC/AEGL  Committee 
meets  approximately  four  times  each 
year.  The  next  meeting  of  the  NAC/ 
AEGL  Committee  is  tentatively 
scheduled  for  March  2004  in 
Washington.  DC. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  to  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Requests  to 
participate  in  the  meeting,  identified  by 
docket  ID  number  OPPT-2003-0060, 
must  be  received  on  or  before  December 
8,  2003. 

List  of  Subjects 

Environmental  protection.  Acute 
Exposure  Guideline  Levels,  Chemicals, 
Hazardous  substances.  Health. 


Datec  : 

Charles 

Directot , 
Toxics 

[FRDoc 
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November  13,  2003. 
M.  Auer, 

Office  of  Pollution  Prevention  and 

03-29433  Filed  11-24-^3;  8:45  am] 
dODE  6560-50-3 


ENViRi  >NMENTAL  PROTECTION 
AGENCY 

[FRL-7J  91-21 

EPA  Pi  iblic  Meeting:  Market 
Enham  «ment  Opportunities  for  Water- 
Efficiei  It  Products;  Notice  of  Pubiic 
Meetini  | 

AGENCY :  Environmental  Protection 
Agencji  (EPA). 

ACTION:  Notice. 


SUMMAI Y:  The  Environmental  Protection 
Agency  is  hosting  a  one-day  public 
meetini ;  to  discuss  market  enhancement 
opporti  nities  for  water-efficient 
produc  s.  EPA's  goal  is  to  bring  together 
stakeholders  from  Federal,  state  and 
local  gcvemments;  utilities; 
manufa  :tTirers;  building  trade 
associations;  consumer  groups;  and 
other  interested  parties  to  exchange 
information  and  views  on  promoting 
water-efficient  products  in  the 
market]  ilace.  The  focus  of  the  January 
meetinj  will  be  on  activities  and 
partner  hip  building  with  utilities;  state, 
regiona  ,  and  local  governments;  and 
non-goi  emment  organizations.  The  first 
meeting  was  held  in  Washington,  DC  on 
Octobei  9,  2003.  Two  additional  public 
meetinj  s  are  being  planned:  one  in 
Phoenix ;,  AZ  in  February,  and  one  in 
Seattle,  WA  in  March;  notice  will  be 
provide  d  on  locations  and  times  when 
availab!  e. 

The  E  leeting  will  consist  of  several 
panel  d  scussions,  and  is  open  to  the 
public.  The  audience  will  have  an 
opportu  nity  to  ask  questions  and 
provide  comments  at  the  conclusion  of 
the  mee  ting. 

DATES: '  'he  meeting  will  begin  at  9  a.m. 
on  Januiry  15,  2004. 
ADORES  (ES:  The  meeting  will  be  held  at 
the  Aus  in  Hilton,  500  East  4th  St., 
Austin,  TX  78701. 

FOR  FUrtTHER  INFORMATION  CONTACT:  For 

more  information  on  this  meeting, 
please  siBe  EPA's  Water  Efficiency  Web 
page  at  http://www.epa.gov/owm/water- 
efficient  ry/index.htm.  To  register  online 
from  th(  I  Water  Efficiency  Program  page, 
click  on  the  registration  form  link.  You 
may  als )  register  by  contacting  ERG, 
Inc.  by  )hone  (781) 674-7374,  or  by 
downlo  iding  the  registration  form  and 
sending  the  completed  form  to  ERG  via 
fax  at  (7  31)  674-2906  or  mail  to  ERG, 


Conference  Registration,  110  Hartwell 
Avenue,  Lexington,  MA  02421-3136. 
Seating  is  limited,  therefore  please 
register  or  request  special 
accommodations  no  later  than  January 
9,  2004. 

Dated:  November  18,  2003. 

Sheila  Frace, 

Acting  Director,  Office  of  Wastewater 
Management. 

[FR  Doc.  03-29432  Filed  11-24-03;  8:45  am] 

BILLING  CODE  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7591-6] 

Science  Advisory  Board  Staff  Office; 
Notification  of  a  Workshop  on  . 
Environmental  Protection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  U.S.  EPA  Science 
Advisory  Board  (SAB)  Staff  Office  is 
announcing  a  one-day  "Science 
Workshop  on  Environmental 
Protection"  to  be  held  in  Washington, 
DC.  The  Workshop  will  provide  Uie 
SAB  with  an  overview  of  selected 
emerging  topics  that  may  be  of  interest 
to  the  EPA.  Although  the  SAB  is  a 
Federal  Advisory  Committee,  this 
workshop  is  an  administrative  meeting 
and,  therefore,  not  subject  to  the  open 
meeting  reqiiirements  of  the  Federal 
Advisory  Committee  Act.  The 
Workshop  is  open  to  the  public, 
however,  seating  for  the  public  will  be 
limited  and  available  on  a  first  come 
basis  only  to  those  who  pre-register  (see 
Workshop  Registration  below). 

DATES:  December  5,  2003:  Members  of 
the  public  wishing  to  attend  must  pre- 
register  no  later  than  12  noon  (Eastern 
Time)  on  December  5,  2003.  Please  pre- 
register  via  e-mail  or  fax  to  Mr.  Flaak 
(see  below  information).  To  pre-register, 
please  provide  your  name,  title, 
organization,  mailing  address,  phone 
and  e-mail.  Pre-registration  will  end 
"when  all  available  public  seating  is 
allocated. 

December  11.  2003:  The  workshop 
will  beginning  at  8:30  a.m.  and 
adjourning  no  later  than  5:30  p.m. 
(Eastern  Time) 

ADDRESSES:  Horizon  Ballroom,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
Please  note — ^the  Ronald  Reagan  Federal 
Building  is  a  seciire  facility  and  a 
government  issued  photo  ID  will  be 
required  for  entry. 
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FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  this  workshop 
should  contact  Mr.  Robert  Flaak,  EPA 
Science  Advisory  Board  Staff  Office 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-4546;  Fax (202)  501-0582  or 
501-0256;  or  via  e-mail  at 
flaak.robert®epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Workshop  will  consist  of  five  90-minute 
presentation  and  discussion  sessions  on 
the  following  topics:  (1)  Air  Pollution  & 
Control/Transboimdary  Air  Pollutants; 
(2)  Emerging  Conteiminants  (Chemicals 
and  Microbials);  (3)  Invasive  Species;  (4) 
Nanotechnology;  and  (5)  Genomics. 
Each  session  will  be  moderated  and 
have  several  brief  presentations 
followed  by  panel  discussion. 

A  draft  Workshop  agenda  is  posted  on 
the  SAB  Web  site  imder  "Recent 
Additions"  [http://www.epa.gov/sab/ 
whatsnew.htm).  An  updated  Agenda 
will  be  posted  prior  to  the  Workshop. 
Workshop  Proceedings  will  be  available 
at  a  date  to  be  announced  on  the  SAB 
Web  site. 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  consultation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations. 
General  information  about  the  EPA 
Science  Advisory  Board,  may  be  found 
on  the  SAB  Web  site  [http:// 
www.epa.gov/sab). 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
workshop  should  contact  Mr.  Flaak  at 
least  five  business  days  in  advance  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  November  20,  2003. 
Anthony  Maciorowski, 

Acting  Associate  Director,  EPA  Science 
Advisory  Board  Staff  Office. 
IFR  Doc.  03-29430  Filed  11-24-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7591-6] 

Science  Advisory  Board  Staff  Office; 
Notification  of  Multiple  Upcoming 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  announces 
upcoming  midtiple  meetings  of  the: 

(1)  SAB  Drinking  Water  Committee: 
Face  to  face  meeting. 

(2)  SAB  Cross- Agency  Science  and 
Technology  Budget  Review:  Face  to  face 
meeting. 

(3)  Joint  meeting  of  the  SAB 
Environmental  Health  Committee,  and 
the  Integrated  Health  and  Exposure 
Committee:  Face  to  Face  Meeting. 

(4)  The  Advisory  Council  on  Clean 
Air  Compliance  Analysis  Special 
Council  Panel  for  the  Review  of  the 
Third  812  Analysis  (Council  Special 
Panel):  Public  teleconferences. 

(5)  The  SAB  Committee  on  Valuing 
the  Protection  of  Ecological  Systems  and 
Services:  Public  teleconference. 
DATES:  December  3,  2003:  The  SAB 
Committee  on  Valuing  the  Protection  of 
Ecological  Systems  and  Services  will 
hold  a  public  teleconference  from  1  p.m. 
to  2:30  p.m.  (EST). 

December  10,  2003:  The  SAB 
Drinking  Water  Committee  Mali  hold  a 
face-to-face  meeting  ftova  9  a.m..  to 
12:30  p.m.  (EST). 

December  10,  2003:  The  first  of  a 
series  of  public  face-to-face  meetings  of 
the  SAB  Cross-Agency  Science  and 
Technology  Budget  Review  will  be  held 
from  12:30  p.m.  to  5:30  p.m.  (EST). 

December  12,  2003:  A  joint  public 
face-to-face  meeting  of  the  SAB 
Environmental  Health  Committee,  and 
the  Integrated  Health  and  Exposure 
Committee  will  be  held  from  9  a.m..  to 
12:30  p.m.  (EST). 

December  19,  2003  and  December  22, 
2003:  The  Advisory  Council  on  Clean 
Air  Compliance  Anedysis  Special 
Coimcil  Panel  for  the  Review  of  the 
Third  812  Analysis  (Council  Special 
Panel)  will  hold  a  public  teleconference 
from  12  p.m.  to  2  p.m.  (EST)  both  days. 
ADDRESSES:  Face  to  Face  Meetings:  The 
meeting  location  for  the  face  to  face 
meetings  of  the  SAB  Drinking  Water 
Committee,  SAB  Cross-Agency  Science 
and  Technology  Budget  Review,  SAB 
Environmental  Health  Committee,  and 
the  Integrated  Health  and  Exposure 
Committee,  is  the  Washington,  DC. 
Metropolitan  area.  The  specific  meeting 
locations  and  agendas  will  be 
announced  on  the  SAB  Web  site, 
http://www.epa/sab  ten  calendar  days 
prior  to  the  meetings. 

Public  teleconferences:  Participation" 
in  the  teleconference  meetings  will  be 
by  teleconference  only.  The  agendas 
will  be  annoimced  on  the  SAB  Web  site, 
http://www.epa/sab  ten  calendar  days 
prior  to  the  teleconferences. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

reach  a  central  number  at  the  EPA  SAB 


Staff  Office,  please  call  via  telephone 
(202)  564-4533.  U.S.  EPA  Science 
Advisory  Board  (1400A),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  General 
information  about  the  SAB  can  be  fbimd 
in  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 

Members  of  the  public  who  wish  to 
obtain  the  call  in  number  and  access 
code  to  participate  in  the 
teleconferences  of  the  Council  Special 
Panel,  or  the  SAB  Committee  on 
Valuing  the  Protection  of  Ecological 
Systems,  may  contact  E>r.  Angela 
Nugent,  Designated  Federal  Officer 
(DFO),  via  telephone,  (202)  564-4562;  or 
via  e-mail  at  nugent.angeIa®epa.gov. 

Any  member  of  the  public  wishing 
further  information  regarding  the  face  to 
face  meetings  of  the  SAB  Drhiking 
Water  Committee,  please  contact  Dr. 
James  N.  Rowe,  DFO.  via  telephone 
(202)  564-6488;  or  via  e-mail  at 
rowe.james@epa.gov.  For  information 
regarding  the  SAB  Cross- Agency 
Science  and  Technology  Budget  Review, 
please  contact  Mr.  Thomas  Miller,  DFO, 
via  telephone,  (202)  564-4558;  or  via  e- 
mail  at  milIer.tom@epa.gov.  For 
information  regarding  the  SAB 
Environmental  Health  Committee,  and 
the  Integrated  Health  and  Exposiue 
Committee,  please  contact  Dr.  Suhair 
Shallal,  DFO.  via  telephone  (202)  564- 
4566;  or  via  e-mail  at 
shallal.suhair@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Drinking  Water  Committee 

The  SAB  Drinking  Water  Committee 
will  be  meeting  with  the  Office  of  Water 
(OW)  and  the  Office. of  Research  and 
Development  (ORD)  on  December  10, 
2003.  to  receive  informational  briefings. 
,OW  will  make  presentations  on  (1)  their 
overall  process  for  implementing  the 
regulatory  and  risk  assessment  program 
for  the  Ssife  Drinking  Water  Act 
(SDWA).  and  (2)  discussion  of  the 
intersection  between  the  Clean  Water 
Act  (CWA)  and  SDWA  with  regards  to 
preserving  and  restoring  drinking  water ' 
sources.  An  overview  of  ORD's  Multi- 
Year  Plan  (MYP)  for  drinking  water 
research  will  be  presented.  The  briefings 
will  set  the  stage  for  a  formal  review  of 
the  Drinking  Water  MYP  and 
consultations  on  CWA/SDWA 
interactions  on  drinking  water  sources 
during  the  spring  and  summer  of  FY 
2004. 

Science  Advisory  Board  Cross-Agency 
Science  and  Technology  Budget  Review 

The  Board  of  the  SAB  will  review 
EPA's  cross  agency  science  and 
technology  budget  for  2005. 
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Collectively,  Board  members  have  broad 
expertise  in  all  aspects  of  enviromnental 
sciences  and  their  expertise  is 
appropriate  to  addressing  EPA's  charge. 
Further,  these  SAB  members  have  been 
appointed  by  the  Administrator,  to 
provide  advice  on  broad  issues  of 
research  planning,  budgeting,  and~ 
management  as  well  as  a  variety  of 
specific  scientific  and  technical  issues. 

The  Board  will  hold  a  series  of 
meetings  that  will  be  used  to  receive 
briefings  on  the  content  of  EPA's 
science  and  technology  programs  across 
the  Agency  and  to  review  the  EPA  FY 
2005  science  and  technology  budget 
itself.  The  briefing  meetings  will  begin 
on  December  10,  2003,  and  continue 
into  January  2004.  During  February,  the 
SAB  will  meet  and  deliberate  on  the 
Agency's  FY  2005  science  and 
technology  budget.  Some  meetings  will 
be  conducted  as  face  to  face  meetings  of 
the  participants  while  others  will  be 
conducted  by  telephone  conference.  All 
meetings  will  be  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  first  come  basis. 

The  purpose  of  this  meeting  is  to:  (1) 
Receive  presentations  from  EPA 
representatives  on  the  science  and 
technology  programs  conducted  in 
support  of  two  of  EPA's  strategic  Goal 
areas.  Goal  1  (Clean  Air  and  Global 
Climate  Change)  and  Goal  2  (Clean  and 
Safe  Water),  (2)  to  discuss  these 
programs  with  Agency  representatives 
and  to  clarify  specific  points  of  interest 
raised  by  the  Panelists;  (3)  to  make  and 
discuss  Panel  assignments  for  the 
review;  and  (4)  to  receive  public 
coinments  if  any  are  offered. 

At  a  iace  to  face  meeting  in  February 
2004,  the  Board  will  review  the  science 
and  technology  components  of  the  EPA 
Fiscal  Year  2005  Budget  Request  and 
prepare  a  report  to  the  EPA 
Administrator  on  their  findings  and 
recommendations. 

Environmental  Health  Committee,  and 
the  Inte^ated  Human  Exposure 
Committee 

The  Environmental  Health 
Coimnittee,  and  the  Integrated  Human 
Exposure  Committee  will  hold  a  joint 
meeting  to  receive  informational 
briefings  fitjm  various  offices  within 
EPA  concerning  ongoing  initiatives  for 
improving  risk  assessment 
methodologies.  This  information  will 
serve  as  background  for  upcoming 
reviews  that  Environmental  Health 
Committee  and  the  Integrated  Human 
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Committee  will  participate  in 
2004. 


The  Adi  isory  Council  on  Clean  Air 
Complii  nee  Analysis  Special  Council 
Panel  fa  r  the  Review  of  the  Third  812 
Analysii  i  (Council  Special  Panel) 

The  C  )uncil  Special  Panel  will  hold 
a  public  teleconference  call,  as 
describe  d  above,  to  advise  the  Agency 
on  its  pi  m  to  develop  the  third  in  a 
series  of  statutorily  mandated 
comprel  ensive  anadyses  of  the  total 
costs  ani  1  benefits  of  programs 
implem<  nted  pursuant  to  the  Clean  Air 
Act.  Bac  tground  on  the  Council  Special 
Panel  an  d  this  advisory  project  was 
providei  in  a  Federal  Register  notice 
publishf  d  on  February  14,  2003  (68  FR 
7531-75  34). 

The  pi  iblic  teleconference  on 
Decembiir  19,  2003,  described  above,  is 
planned  for  the  Council  Special  Panel  to 
review  a  id  act  on  a  draft  report  entitled 
"Adviso  y  on  Plans  for  Health  Effects 
Analysis  in  the  Analytical  Plan  for 
EPA's  Second  Prospective  Analysis — 
Benefits  and  Costs  of  the  Clean  Air  Act, 
1990-20  20,"  developed  by  the  Council's 
Health  E  fects  Subcommittee. 

The  pi  iblic  teleconference  on 
Decembrr  22,  2003,  described  above,  is 
planned  for  the  Council  Special  Panel  to 
review  a  id  act  on  a  draft  report 
finalizing  an  Advisory  related  to  the 
Council  special  Panel's  review  of  the 
Revised  \nalytical  Plan  for  EPA's 
Second  1  'respective  Analysis. 

Both  d  raft  reports  identified  above 
will  be  p  osted  on  the  SAB  Web  site  as 
a  draft _r«  port  (consult  the  following 
page:  hit  3://www.epa.gov/sciencel/ 
drrep.hti  n). 

SAB  Coi  unittee 
Protectic  n 
Services 

The  S^  iB  Committee  on  Valuing  the 
Protectio  n  of  Ecological  Systems  and 
Services  will  hold  a  public  meeting,  as 
described  above,  to  plan  its  future  work, 
includin  ;  a  public  advisory  meeting 
tentative  y  planned  for  January  20-22, 
2004. 

Backgi  ound  on  the  Committee  and  its 
charge  w  is  provided  in  a  Federal 
Register  notice  pubfished  on  March  7, 
2003  (68  FR  11082-11084).  The  overall 
charge  to  the  Committee  is  to  assess 
Agency  i  eeds  and  the  state  of  the  art 
and  sciei  ce  of  valuing  protection  of 
ecologies  I  systems  and  services,  and 
then  to  i(  entity  key  areas  for  improving 
knowled  ;e,  methodologies,  practice, 
and  resei  rch. 


on  Valuing  the 
of  Ecological  Systems  and 


Procedures  for  Providing  Public 
Comment.  It  is  the  policy  of  the  EPA 
SAB  Staff  Office  to  accept  written 
public  comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB  Staff 
Office  expects  that  public  statements 
presented  at  the  meetings  described 
above  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face  to  face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indicated).  Fot  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteemninutes  total.  Interested  parties 
should  contact  the  DFO  in  writing  (e- 
mail,  fax  or  mail)  at  least  one  week  prior 
to  the  meeting  in  order  to  be  placed  on 
the  public  speaker  list  for  the  meeting. 
Speakers  should  bring  at  least  35  copies 
of  their  comments  and  presentation 
slides  for  distribution  to  the  participants 
and  public  at  the  meeting.  Written 
Comments:  Although  written  comments 
are  accepted  until  tiie  date  of  the 
meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
tiie  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 
One  hard  copy  with  original  signatuire, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format)). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special     - 
accommodation  to  aceess  these 
meetings,  should  contact  the  SAB  Staff 
Office,  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made.  Meeting 
space  is  limited  and  on  a  first-come 
first-served  basis. 

Dated:  November  20,  2003. 
Anthony  F.  Madorowski, 

Acting  Associate  Director,  EPA  Science 

Advisoif  Board  Staff  Office. 

[FR  Doc.  03-29431  Filed  11-24-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Baing  Raviewad  by  the 
Fadaral  Communicationa  Commiaaion, 
Commanta  Raquaatad 

November  14,  2003. 

SUMMARY:  The  Federal  Conununications 
Cominission,  as  part  of  its  continuiiig 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s],  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  No.  104- 
13.  An  agency  may  not  conduct  or 
sponsor  a  coUection  of  information 
imless  it  displays  a  currently  valid 
control  number.  No  person  shall  be 
subject  to  any  {>enal^  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
that  does  not  display  a  valid  control 
number.  Comments  are  requested 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including  ' 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimate;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  biu'den  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  January  26,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  LesUe.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection{s),  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  LesIie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0849 
Title:  Commercial  Availability  of 
Navigation  Devices,  CS  Docket  No.  97- 
80 
Form  Number:  N/A 
Type  of  Review:  Revision  of  a 
ciurently  approved  collection 


Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households 

Number  of  Respondents:  215 

Estimated  Time  per  Response:  10 
mins.  to  40  hrs. 

Frequency  of  Response:  Quarterly  and 
semi-annual  reporting  requirements; 
Third  Party  Disclosure 

Total  Annual  Burden:  3,416  hours 

Total  Annual  Ck)sts:  $33,450 

Needs  and  Uses:  On  April  25,  2003 
the  FCC  released  an  Order  and  Further 
Notice  of  Proposed  Rulemaking  ("Order 
and  FNPRM").  In  the  Matter  of 
Implementation  of  Section  304  of  the 
Telecommunications  Act  of  1996, 
Commercial  Availability  of  Navigation 
Devices,  CS  Docket  No.  97-80,  FCC  03- 
89.  In  this  Order  and  FNPRM  the 
Commission  extends  by  eighteen 
months  the  existing  2005  deadline  in 
Section  76.1204(a)(1)  prohibiting  the 
deployment  of  integrated  navigation 
devices  by  multichannel  video 
programming  distributors  in  order  to 
promote  the  retail  sale  of  non-integrated 
host  devices.  This  extension  was 
granted  in  light  of  ongoing  negotiations 
between  the  cable  and  consumer 
electronics  industries  that  may  affect  the 
technical  specifications  relating  to  host 
devices  and  associated  point-of- 
deployment  modules.  The  Commission 
also  committed  to  completing  a 
reassessment  of  the  upcoming  ban  on 
integrated  devices,  based  in  part  upon 
the  status  of  these  negotiations,  prior  to 
January  1,  2005.  In  order  to  complete  its 
assessment  in  a  timely  manner,  the  FCC 
has  requested  that  the  cable  and 
consumer  electronics  industries  file 
progress  reports  with  the  Conunission 
on  the  status  of  their  negotiations  at  90, 
180,  and  270  day  intervsds  following 
release  of  the  Order  and  FNPRM.  The 
proposed  progress  reports  would  be 
used  as  a  partial  basis  to  elicit  public 
comment  as  a  part  of  a  rulemaking 
proceeding  pursuant  to  the  Order  and 
FNPRM  on  the  appropriateness  of  the 
new  July  1,  2006  ban  on  integrated 
devices,  based  upon  the  status  of  these 
negotiations.  This  objective  is 
commensurate  with  our  statutory 
directive  in  Section  629  of  the 
Communications  Act  of  1934,  as 
amended,  to  act  "in  consultation  with 
appropriate  industry  standard-settiiig 
organizations"  to  assure  the  commercial 
availability  of  navigation  devices  used 
in  conjimction  with  services  provided 
by  multichannel  video  programming 
distributors  ("MVPDs"). 


Federal  Communications  Commission. 

Maiiene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-29347  Filed  11-24-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Nodca  of  Public  kiformation 
Collaction(a)  Being  Reviawad  by  ttw 
Fadaral  Communicationa  Commiaaion 

November  17,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a)  - 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. . 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  conmients  should  be 
submitted  on  or  before  December  26, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804, 445  12th  Street,  SW.,  Washington 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
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SUPPtEMENTARY  MFORMATION: 

OMB  Control  No.:  3060-0798. 

Title:  FCXH  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 

Form  No:  FCC  Form  601. 

Type  of  Review:  Revision  of  a 
cunently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  250,520. 

Estimated  Time  Per  Response:  .50- 
1.25  hours. 

Frequency  of  Response:  On  occasion 
and  every  10  year  reporting 
requirements,  recordkeeping 
requirement,  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  219,205  hours. 

Total  Annual  Cost:  $50,104,000. 

Needs  and  Uses:  FCC  Form  601  is  a 
multi-purpose  form  used  to  apply  for  an 
authorization  to  operate  radio  stations, 
amend  pending  applications,  modify 
existing  licenses  and  perform  a  variety 
of  other  miscellaneous  tasks  in  the 
Pubic  Mobile  Services,  Personal 
Communications  Services,  General 
Wireless  Communications  Services, 
Private  Land  Mobile  Radio  Services, 
Broadcast  Auxiliary  Services,  Fixed 
Microwave  Services,  Maritime  Services 
(excluding  ships)  and  Aviation  Services 
(excluding  aircraft).  The  form  has  been 
revised  to  include  the  Instructional 
Television  Fixed  Service  (ITFS)  and  the 
Multipoint  Distribution  Service  (MDS) 
previously  held  in  the  Broadband 
Licensing  System  (BLS)  as  these 
services  will  be  integrated  into  the 
Universal  Licensing  System  (ULS). 

OMB  Control  No.:  3060-0816. 

Title:  Local  Competition  and 
Broadband  Reporting,  CC  Docket  No. 
99-301. 

Form  No:  FCC  Form  477. 
-Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  429 
respondents;  858  responses. 

Estimated  Time  Per  Response:  11.4 
hours. 

Frequency  of  Response:  Semi-aimual 
reporting  requirement. 

Total  Aimual  Burden:  45,278  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  FCC  Form  477 
seeks  to  gather  information  on  the 
development  of  local  competition  and 
deployment  of  broadband  service  also 
known  as  advanced  telecommunications 
services.  The  data  are  necessary  to 
evaluate  the  status  of  developing 
competition  in  local  exchange 
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telecom  nunications  markets  and  to 
evaluate  the  status  of  broadband 
deplojm  lent.  The  information  is  used  by 
Commis  sion  staff  to  advise  the 
Commia  sion  about  the  efficacy  of 
Cojiunis  sion  rules  and  policies  adopted 
to  imple  ment  the  Telecommunications 
Act  of  1'  196. 

OAfB  lontrol  No.:  3060-0972. 

Title:  ^ulti-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers! 

Form  Nos:  FCC  Forms  507,  508,  and 
509. 

Type  af  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  aad  not-for-profit  institutions. 

Numb  ?r  of  Respondents:  1,249 
respond  »nts;  7,594  responses. 

Estimt  ted  Time  Per  Response:  1-93 
hours. 

Frequi  ncy  of  Response:  Annual 
reportin! ;  requirement  and  third  party 
disclosiire  requirement. 

Total  Annual  Burden:  31,923  hours. 

Total ,  \nnual  Cost:  $45,000. 

Needs  and  Uses:  The  Commission 
modifie(  this  collection  by  adding 
addition  il  reporting  requirements  and 
eliminat  sd  reporting  requirements  that 
have  bee  a  met  or  are  no  longer 
necessar  r.  Specifically,  the  Commission 
aligned  t  le  interstate  access  rate 
structurt  more  closely  with  the  manner 
in  which  cost  are  incurred,  and  created 
a  universal  service  support  mechanism 
8  implicit  support  in  interstate 
larges  with  explicit  support  that 
le  to  all  eligible 
lunications  carriers.  The 
Conmiis^ion  also  tailored  to  the  needs  of 
small  and  mid-sized  local  telephone 
companies  serving  rural  and  high-cost 
areas,  and  will  help  provide  certainty 
and  stab  lity  for  rate-of-retimi  carriers, 
encoura{  e  investment  in  rural  America, 
and  proM  ide  important  consumer 
benefits. 
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FEDER>^  L  COMMUNICATIONS 
COMMIS  SION 

Notice  o^  Public  Information 
Collectldn(s)  Being  Reviewed  by  the 

Federal  Communications  Commission 

i 
Novembeil7,  2003. 

SUMMARY:  The  Federal  Communications 
Commis!  ion,  as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biu'den  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  26, 
2003.  If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman.  Federal 
Commimications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  iNFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  fudith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATKM: 

OMB  Control  No.:  3060-0856. 

Title:  Univ^al  Service — Schools  and 
Libraries  Universal  Service  Program 
Reimbursement  Forms. 

Form  Nos.:  FCC  Forms  472,  473,  and 
474. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  3 1 ,800 
respondents;  39,300  responses. 

Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response:  On  occasion, 
annual  and  quarterly  reporting 
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requirements  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  58,950  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  In  an  effort  to 
administer  the  requirements  and 
obligations  of  the  Universal  Service 
program,  FCC  Forms  472, 473  and  474 
and  their  instructions  have  been 
modified  to  make  editorial  changes,  date 
adjustments  and  clarification 
statements.  These  forms  instructions 
have  also  been  modified  to  include 
invoice  deadlines  and  extension  request 
sections  for  the  filing  requirements. 

OMB  Control  No.:  3060-XXXX. 

Title:  Section  1.929(c)(1),  Composite 
Interference  Contour  (CIC). 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
state,  local  and  tribal  government. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  100  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Under  Section 
1.929(c)(1)  of  the  Commission's  rules, 
any  increase  in  the  composite 
interference  contour  (CIC)  of  a  site- 
based  licensee  in  the  Paging  and 
Radiotelephone  Service,  Rural 
Radiotelephone  Service,  or  800  MHz 
Specialized  Mobile  Radio  Service  is  a 
major  modification  of  license  that 
requires  prior  Commission  approval. 
However,  the  Commission  released  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  WT  Docket  No.  03-103  (68  FR 
44003),  proposing  to  amend  this  rule 
section  to  specify  that  expansion  of  a 
CIC  of  a  site-based  licensee  in  the 
Paging  and  Radiotelephone  Service,  as 
well  as  the  Riual  Radiotelephone 
Service  and  800  MHz  Specialized 
Mobile  Radio  Service,  over  water  on  a 
secondary,  non-interference  basis 
should  be  classified  as  a  minor  (rather 
than  major)  modification  of  a  license. 
Such  reclassification  would  eliminate 
the  filing  requirements  associated  with 
these  license  modifications,  but  require 
'  site-based  licensees  to  provide  the 
geographic  area  licensee  (on  the  same 
fi^quency)  with  the  technical  and 
engine^ng  information  necessary  to 
evaluate  the  site-based  licensee's 
operations  over  water. 

OMB  Control  No.:  3060-0465. 

Title:  Section  74.985,  Signal  Booster 
Stations. 

FonnNo..N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  6,300. 

Estimatea  Time  Per  Response:  .083 — 
8.25  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  recordkeeping 
requirement,  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  919  hours. 

Total  Aimual  Cost:  $2,252,500. 

Needs  and  Uses:  Section  74.985 
requires  signal  booster  stations  to:  (1) 
Submit  engineering  data  or  showings  in 
specified  formats  to  the  FCC's 
duplicating  contractor,  (2)  to  serve  a 
copy  of  the  application  and 
accompanying  engineering  materials  on 
affected  co-channel  or  adjacent  channel 
parties;  and  (3)  retain  a  copy  of  the 
application  at  the  transmitter  site.  The 
data  are  used  to  ensure  that  MDS  and 
ITFS  applicants  and  licensees  have 
considered  the  potential  harmful 
interference  from  their  facilities.  The 
Commission  is  submitting  this  to  the 
OMB  for  extension  (no  change)  to  obtain 
the  full  three  year  clearance. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[FR  Doc.  03-29349  Filed  11-24-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
CoHectlon(s)  Being  Reviewed  by  the 
Federal  Conununlcatlone  Commieeion 
for  Extension  Under  DeleffMed 
Authority 

November  14,  2003. 

SUMMARY:  The  Federal  Conunimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  Commission's 


burden  estimate;  (c)  ways  to  raihance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  athm  forms  of 
information  technology. 
DATES:  Written  Paperwoik  Reduction 
(PRA)  conunents  should  be  submitted  - 
on  or  before  January  26,  2004.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so  . 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  Paperwoik 
Reduction  Act  (PRA)  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  NIFORMAT10N  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLaSENTARY  MFORMAIKM: 

OSfB  Control  Number:  3060-0780. 

Title:  Uniform  Rate-Setting 
Methodology. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  State,  Local  and 
Tribal  Government. 

Number  of  Respondents:  160. 

Estimated  Time  per  Response:  20  to 
50  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  3,500  hours. 

Total  Armual  Cost:  None. 

Needs  and  Uses:  The  uniform  rates 
proposals  will  be  filed  with  the 
Commission  and  served  on  all  afiected 
local  franchise  areas  (LFAs).  The 
Commission  will  review  the  rate 
proposals,  comments  received  from,  the 
LFAs,  and  replies  received  firom  cable 
operators  in  considering  whether  the 
interests  of  subscribers  will  be  protected 
under  the  new  rate  proposal. 

OMB  Control  Number:  3060-0427. 

Title:  Section  73.3523,  Dismissal  of 
Applications  in  Renewal  Proceedings. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1. 

Estimated  time  per  response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Aimual  Burden:  1  hoiu. 

Total  Annual  Costs:  $1 ,600. 


66100 


Federal  Register /Vol.  68,' No.  227 /Tuesday,  November  25,  2003 /Notices 


Needs  and  Uses:  47  CFR  73.3923 
requires  an  applicant  for  a  construction 
permit  to  obtain  approval  from  the  FCC 
to  dismiss  or  witlidraw  its  application 
when  that  application  is  mutually 
-  exclusive  witii  a  renewal  application. 
This  request  for  approval  must  contain 
a  copy  of  any  written  agreement  and  an 
affidavit  stating  that  it  has  not  received 
any  consideration^pre-Initial  Decision), 
or  it  has  not  received  any  consideration 
in  excess  of  legitimate  and  prudent 
expenses  (post-Initial  Decision)  for  the 
dismissal/withdrawal  of  its  application. 
In  addition,  within  5  days  of  the 
applicant's  request  for  approval,  each 
remaining  competing  applicant  and  the 
renewal  applicant  must  submit  an 
affidavit  certifyiag  that  if  has  not  paid 
any  consideration  (pre-Initial  Decision), 
or  that  it  has  not  paid  consideration  in 
excess  of  legitimate  and  prudent 
expenses  (post-Initial  Decision)  for  the 
dismissal/  withdrawal  of  a  competing 
application.  The  FCC  staff  uses  the  data 
to  ensiuB  that  an  application  was  filed 
under  appropriate  circiunstances  and 
not  to  extract  payments  prohibited  by 
the  Commission. 

OMB  Control  Number:  3060-0561. 

Title:  Section  76.913,  Assumption  of 
Jiuisdiction  by  the  Commission. 

FoiTn  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local  or  tribal 
government. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  8 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  80  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  47  CFR  section 
76.913  permits  a  local  franchising 
authority  (LFA)  that  is  unable  to  meet 
certification  standards  to  petition  the 
FCC  to  regiilate  the  basic  service  cable 
rates  of  its^  franchisee.  The  FCC  uses  this 
information  collected  under  this  control 
number  to  identify  situations  where  the 
Commission  shoiild  exercise 
jurisdiction  over  basic  service  and 
equipment  rates  in  place  of  local 
franchising  authority.  Without  this 
information,  the  basic  cable  rates  of 
some  franchising  areas,  which  are  not 
subject  to  effective  competition,  would 
remain  unregulated  in  contravention  of 
the  goals  of  the  1992  Cable  Act. 

Federal  Communications  Conunission. 
MarieneJL  Oortch. 

Secretary. 

IFR  Dsc.  03-29350  Filed  11-24-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Mo.  AllC-0»-55-B  (Auction  No.  55); 
DAT'        - 


Of  Licenses  inthe  900  MHz 
Mobile  Radio  ("SMR") 
Scfieduled  for  February  1 1 , 
itlee  and  Rling  Requirements, 
Opening  Bids,  Upfront 
Paymeiits  and  Other  Auction 
Procediires 


2004; 
Minimi 


AGENCYJ  Federal  Communications 

Commission. 

ACTIONrNotice. 

SUMMARr:  This  document  annoimces  the 
procedi^s  and  minimum  opening  bids 
for  the  Upcoming  auction  of  licenses  in 
the  900  MHz  SMR  Service.  This 
document  is  intended  to  familiarize 
prospective  bidders  with  the  procedures 
and  mil  imiun  opening  bids  for  the 
auction, 

DATES:  Auction  No.  55  is  scheduled  to 
begin  o4  February  11,  2004. 
FOR  FUR^ER  INFORMATION  CONTACT: 
Auction^  and  Industry  Analysis 
Divisioir  Legal  questions:  Robert 
Krinsky  at  (202)  418-0660.  General 
auction  questions:  Lyle  Ishida  at  (202) 
418-06(  0  or  Linda  Sanderson  at  (717) 
338-28(  8.  Media  Contact:  Press 
inquirie  i:  Chelsea  Fallon  at  (202)  418- 
7991.  Ct  immercial  Wireless  Division: 
Legal  qi  estions:  Evan  Baranoff  at  (202) 
418-71^  2.  Technical  questions:  Bettye 
Woodwi  ird  at  (202)  418-1345  or  Gary 
Devlin  a|  (717)  338-2618. 
SUPPLEN  ENTARY  INFORMATION:  This  is  a 
summar  r  of  the  Auction  No.  55 
Procedu  -es  Public  Notice  releeised  on 
October  17,  2003.  The  complete  text  of 
the  Auciion  No.  55  Procedures  Public 
Notice,  deluding  attachments,  as  well 
as  relate  i  Commission  documents,  are 
availably  for  public  inspection  and 
copying  during  regular  business  hoiu-s 
at  the  FCC  Reference  Information 
Center,  fortals  U,  445  12th  Street,  SW., 
Room  C4-A257,  Washington,  DC,  20554. 
The  AuOtion  No.  55  Procedures  Public 
Notice  aiid  related  Commission 
docvunents  may  also  be  purchased  from 
th^Com  nission's  duplicating 
contract!  >r,  Qualex  International,  Portals 
II,  445  itth  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-28»,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com.  When 
ordering  documents  from  Qualex,  please 
provide  |he  appropriate  FCC  document 
number  Ifor  example,  FCC  95-395  for 
the  900  iff/z  Second  Order  on 
Reconsideration  and  Order).  The 
Auction  No.  55  Procedures  Public 
Notice  a  id  related  dociunents  are  also 


available  on  the  Internet  at  the 
Commission's  Web  site:  httpj/ 
wireless.fcc.gov/auctioiis/55/. 

I.  General  Information 

A.  Introduction 

1.  The  Auction  No.  55  Procedures 
Public  Notice  announces  the  procedures 
and  minimum  opening  bids  for  the 
upcoming  auction  of  licenses  in  the 
SMR  Service  scheduled  for  February  11, 
2004  (Auction  No.  55).  On  September 
17,  2003,  in  accordance  with  the 
Balanced  Budget  Act  of  1997,  the 
Bureau  released  a  public  notice  seeking 
comment  on  reserve  prices  or  minimum 
opening  bids  and  the  procediues  to  be 
used  in  Auction  No.  55.  The  Bureau 
received  no  comments  in  response  to 
the  Auction  No.  55  Conunent  Public 
Notice,  68  FR  55955  (September  29, 
2003). 

i.  Background  of  Proceeding 

2.  On  April  17, 1995,  the  Commission 
released  the  900  MHz  Second  Report 
and  Order  and  Second  Further  Notice  of 
Proposed  Rule  Making,  60  FR  21987 
(May  4, 1995),  in  which  it  adopted  final 
service  rules  and  requested  comment  on 
proposed  auction  rules  for  licensing  900 
MHz  SMR  spectrum.  On  September  14, 
1995,  the  Commission  released  the  900 
MHz  Second  Order  on  Reconsideration 
and  Seventii  Report  and  Order,  60  FR 
48913  (September  21,  1995),  adopting 
final  auction  rules  for  the  900  MHz  SMR 
service.  In  1996,  the  Commission 
concluded  an  auction  of  900  MHz  SMR 
licenses  in  Auction  No.  7. 

ii.  Licenses  To  Be  Auctioned 

3.  Auction  No.  55  will  offer  60 
licenses  based  on  Major  Trading  Areas' 
("MTAs").  The  MTAs  are  based  on  the 
Rand  McNally  1992  Commercial  Atlas 
and  Marketing  Guide,  123rd  Edition. 
The  Commission  Rand  McNally  and 
Company  has  authorized  interested 
parties  to  use  MTAs  imder  a  blanket 
license  agreement,  which  covers  certain 
services,  including  the  900  MHz  SMR 
Service.  The  Commission  uses  51 
MTAs,  which  include  the  47  established 
by  Rand  McNally,  with  the  following 
exceptions  and  additions:  Alaska  is 
separated  fit)m  the  Seattle  MTA  and  is 
licensed  separately,  Guam  and  the 
Northern  Marianas  Islands  are  licensed 
as  a  single  MTA-like  area;  Puerto  Rico 
and  the  U.S.  Virgin  Islands  are  licensed 
in  a  single  MTA-like  area;  and  American 
Samoa  is  licensed  as  a  single  MTA-like 
area.  The  spectrum  to  be  auctioned  was 
previously  associated  with  licenses  that 
have  been  cancelled  or  terminated.  A 
complete  list  of  the  licenses  available  in 
Auction  No.  55  is  included  in 
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Attachment  A  of  the  Auction  No.  55 
Procedures  Public  Notice. 


4.  The  following  table  contains  the 
channel  block/frequency  cross-reference 


for  the  896-901  MHz  and  935-940  MHz 
bands: 


Channel  block 

Channel 
Nos. 

Frequency  (MHz) 

Chan- 
nel 
block  1 

Channel 
Nns. 



Frequency  (MHz) 

A 

C 

1-10 
41-50 
81-90 
121-130 
161-170 
201-210 
241-250 
281-290 
321-330 
361-370 

896.00625-896.13125 
935.00625-935.13125 
896.50625-696.63125 
935.50625-935.63125 
897.00625-897.13125 
936.00625-936.13125 
897.50625-897.63125 
936.50625-936.63125 
898.00625-898.13125 
937.00625-937.13125 
898.50625-898.63125 
937.50625-937.63125 
899.00625-899.13125 
938.00625-fl38Vl3125 
899.50625-899.63125 
938.50625-938.63125 
900.00625-900.13125 
939.00625-939.13125 
900.50625-900.63125 
939.50625-939.63125 

B  

D  

F 

H  

J  

L 

N  

P  

R  

T 

21-30 
61-70 
101-110 
141-150 
181-190 
221-230 
261-270 
301-310 
341-350 
381-390 

896.25625-896.38125 
935.25625-935.38125 
896.75625-896.88125 
935.75625-935.88125 
897.25625-897.38125 
936.25625-936.38125 
897.75625-897.88125 
936.75625-936.88125 
898.25625-898.38125 
937.25625-937.38125 
898.75625-898.88125 
937.75625-937.88125 
899  25625-899.38125 
93825625-938.38125 
899.75625-699.88125 
938.75625-938.88125 
900.25625-900.38125 
939.25625-939.38125 
900.75625-900.88125 
939  75625-939.88125 

E „ 

G 

1 

K 

M 

O  

Q 

S , 

Note:  For  Auction  No.  55,  Licenses  Are  Not 
Available  in  Every  Market  or  for  Each 
Channel  Block  Listed  in  the  Table.  In  One 
Case,  a  License  Is  Available  for  Only  Part  of 
a  Market.  See  Attachment  A  To  Determine 
Which  Licenses  Will  Be  Offered. 

-  B.  Rules  and  Disclaimers 
i  Relevemt  Authority 

5.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
900  MHz  SMR  Service  contained  in  title 
47,  part  90,  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  title  47,  part  1,  of  the  Code 
of  Federal  Regulati(His.  Prospective 
bidders  must  also  be  thoroughly  familiar 
with  the  procedures,  terms  and 
conditions  {collectively,  "terms") 
contained  in  the  Auction  No.  55 
Procedures  Public  Notice;  the  Auction 
No.  55  Comment  Public  Notice;  and  the 
Second  Order  on  Reconsideration  and 
Seventh  Report  and  Order,  60  FR  48913 
(September  21, 1995}  (as  well  as  prior 
and  subsequent  Commission 
proceedings  regarding  competitive 
bidding  procedures). 

6.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  our  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
applicants.  It  is  the  responsibility  of  all 
applicants  to  remain  current  with  all 


Commission  rules  and  with  all  public 
notices  pertaining  to  this  auction. 

ii.  Prohibition  of  Collusion 

7.  To  ensiu«  the  competitiveness  of 
the  auction  process,  §  1.2105(c)  of  the 
Commission's  rules  prohibits  applicants 
for  any  of  the  same  geographic  license 
areas  from  communicating  with  each 
other  diuing  the  auction  about  bids, 
bidding  strategies,  or  settlements  unless 
such  applicants  have  identified  each 
other  on  their  FCC  Form  175 
applications  as  parties  with  whom  they 
have  entered  into  agreements  under 

§  1.2105(a){2){viii).  Thus,  applicants  for 
any  of  the  same  geographic  license  areas 
must  affirmatively  avoid  all  discussions 
with  each  other  that  affect,  or  in  their 
reasonable  assessment  have  the 
potential  to  affect,  bidding  or  bidding 
strategy.  This  prohibition  begins  at  the 
short-form  application  filing  deadline 
and  ends  at  the  down  payment  deadline 
after  the  auction.  For  purposes  of  this 
prohibition.  §  1.2105(c)(7)(i)  defines 
applicant  as  including  all  controlling 
interests  in  the  entity  submitting  a 
short-form  application  to  participate  in 
the  auction,  as  well  as  all  holders  of 
partnership  and  other  ownership 
interests  and  any  stock  interest 
amounting  to  10  percent  or  more  of  the 
entity,  or  outstanding  stock,  or 
outstanding  voting  stock  of  the  entity 
submitting  a  short-form  application,  and 
all  officers  and  directors  of  that  entity. 

8.  Applicants  for  licenses  in  any  of 
the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 


occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
applicants  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
(e.g.,  law  firm  or  consulting  firm).  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  commimication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule.  However, 
the  Btireau  cautions  that  merely  filing  a 
certifying  statement  as  part  of  an 
application  will  not  outweigh  specific 
evidence  that  collusive  behavior  has 
occurred,  nor  will  it  preclude  the 
initiation  of  an  investigation  when 
warranted. 

9.  The  (Commission's  anti-collusion 
rules  allow  applicants  to  fonn  certain 
agreements  during  the  auction,  provided 
the  applicants  have  not  applied  for 
licmses  covering  the  same  geographic 
areas.  In  addition,  applicants  that  apply 
to  bid  for  all  markets  will  be  precluded 
from  communicating  with  all  other 
applicants  until  after  the  down  pajrment 
deadUne.  However,  all  applicants  may 
enter  into  bidding  agreements  before 
filing  their  FCC  Form  1 75,  as  long  as 
they  disclose  the  existence  of  the 
agreement(s)  in  their  Form  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 


66102 


Federal  Register /Vol.  68, 


identified  on  the  short-form  application 
pursuant  to  §  1.2105(c),  even  if  the 
agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and' 
may  not  continue  negotiations  with 
other  applicants  for  licenses  covering 
any  of  the  same  geographic  areas.  By 
signing  their  FCC  Form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c). 

10.  Section  1.65  of  the  Commission's 
rules  requires  an  applicant  to  maintain 
the  accuracy  and  completeness  of 
information  furnished  in  its  pending 
application  and  to  notify  the 
Commission  within  30  days- of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §  1.65  requires 
auction  applicants  that  engage  in 
communications  of  bids  or  bidding 
strategies  that  result  in  a  bidding 
agreement,  arrangement  or 
understanding  not  already  identified  on 
their  short-form  applications  to 
promptiy  disclose  any  such  agreement, 
arrangement  or  understanding  to  the 
Commission  by  amending  their  pending 
applications.  In  addition,  §  1.2105(c)(6) 
reqiures  all  auction  applicants  to  report 
prohibited  discussions  or  disclosures 
regarding  bids  or  bidding  strategy  to  the 
Commission  in  writing  inunediately  but 
in  no  case  later  than  five  business  days 
after  the  communication  occiu^,  even  if 
the  communication  does  not  result  in  an 
-agreement  or  luiderstanding  regarding 
bids  or  bidding  strategy  that  must  be 
reported  under  §  1.65. 

11.  A  simunary  listing  of  docimients 
issued  by  the  Commission  and  the 
Bureau  addressing  the  application  of  the 
anti-collusion  rules  may  be  found  in 
Attachment  G  of  the  Auction  No.  55 
Procedures  Public  Notice. 

iii.  Interference  Protection  for 
Incumbent  Licensees 

12.  Incumbent  SMR  systems  in  the 
900  MHz  MTA  blocks  are  entitied  to  co- 
channel  protection  by  MTA  licensees. 
Among  other  licensing  and  technical 
rules,  MTA  licensees  will  be  required  to 
afford  interference  protection  to 
incumbent  SMR  systems,  on  a  fixed 
separation  basis  as  provided  in  §  90.621. 
Secondary  sites  for  which  applications 
were  filed  on  or  before  August  9. 1994, 
are  also  afforded  complete  co-channel 
protection. 

13.  Incumbents  may  modify  or  add 
sites  so  long  as  they  do  not  exceed  their 
existing  40  dBu  signal  strength  contour. 
In  fact,  incimibent  systems  are  not 
allowed  to  expand  beyond  existing 


service 
MTA 
14. 
for 
are 
with 
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areas  unless  they  obtain  the 
lii  :ense  for  the  relevant  channels. 
Potential  bidders  seeking  licenses 
MTAs  that  border  Canada  or  Mexico 
sub  ect  to  coordination  arrangements 
th  »se  respective  coimtries. 

iv.  Due  Diligence 

15.  P(  itential  applicants  are  reminded 
that  the  -e  are  a  niunber  of  incimibent 
license*  s  operating  on  900  MHz  SMR 
channe  s  that  are  subject  to  the 
upcomi  ig  auction.  Incumbent  licenses 
were  or  ginally  granted  in  1986  in  46 
"DesigE  ated  Filing  Areas"  ("DFAs"). 
Incumb  mt  systems  are  entitled  to 
protecti  an  fi-om  co-channel  interference 
within  (heir  40  dBu  signal  strength 
contourby  any  new  entrant  who  obtains 
a  900  W  Hz  SMR  MTA  license  at  the 
auction  We  therefore  caution  potential 
bidders  in  formulating  their  bidding 
strategi<  s  to  investigate  and  consider  the 
extent  ti  >  which  900  MHz  SMR  channel 
blocks  i  re  occupied  by  incumbents. 

16.  Potential  applicants  are  solely 
responsible  for  identifying  associated 
risks  an  1  for  investigating  and 
evaluati  ng  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on,  othiwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  55. 

17.  Pdtential  applicants  also  should  . 
be  awa^  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA"), 
waiver  Bequests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  t^e  Commission  and  relate  to 
particular  applicants,  incumbent 
licenseek,  or  the  licenses  available  in 
Auction  No.  55.  In  addition,  certain 
judicial  proceedings  that  may  relate  to 
particul  u  applicants  or  incumbent 
licensee  5,  or  the  licenses  available  in 
Auction  No.  55,  may  be  commenced,  or 
may  be  )ending,  or  may  be  subject  to 
further  i  eview.  We  note  that  resolution 
of  these  matters  could  have  an  impact 
on  the  availabilify  of  spectrum  In 
AuctioniNo.  55.  In  addition,  although 
the  Conxnission  will  continue  to  act  on 
pending  applications,  requests  and 
petition^,  some  of  these  matters  may  not 
be  resolved  by  the  time  of  the  auction. 

18.  Injaddition,  potential  applicants 
may  research  the  licensing  database  for 
the  Wiraless  Telecommunications 
Bureau  ^n  the  Internet  in  order  to 
determiie  which  fi^quencies  are 
already  licensed  to  incumbent  licensees. 
The  Commission  makes  no 
representations  or  guarantees  regarding 
the  acciiracy  or  completeness  of 
informanon  in  its  databases  or  any  third 
party  databases,  including,  for  example, 
court  dobketing  systems.  Furthermore, 


the  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incumbent  licensees  and  incorporated 
into  the  database.  Potential  applicants 
are  strongly  encouraged  to  physically 
inspect  any  sites  located  in,  or  near,  the 
service  area  for  which  they  plan  to  bid. 

19.  Potential  bidders  may  obtain 
information  about  licenses  available  in 
Auction  No.  55  through  the  Bureau's 
licensing  database  on  the  World  Wide 
Web  at  http://wireless.fcc.gov/uls. 
Potential  applicants  may  query  the 
database  online  and  download  a  copy  of 
their  search  results  if  desired.  Detailed 
instructions  on  using  License  Search 
(including  frequency  searches  and  the 
GeoSearch  capability)  and  downloading 
query  results  are  available  online  by 
selecting  the  "?"  button  at  the  upper 
right-hand  comer  of  the  License  Search 
screen. 

20.  Potential  applicants  should  direct 
questions  regarding  the  search 
capabilities  to  the  FCC  Technical 
Support  hotiine  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (TTY),  or  via 
e-mail  at  ulscomn^f cc.gov.  The  hotiine 
is  available  to  assist  with  questions 
Monday  through  Friday,  from  8  a.m.  to 
6  p.m.  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

V.  Bidder  Alerts 

21.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  venture. 

22.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  55  to 
deceive  and  defraud  unsuspecting 
investors. 

23.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  bom  the  FTC  at  (202)  326- 
2222  and  fi^m  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  dieted  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
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specific  proposals  regarding  Auction 
No.  55  may  also  call  the  FOC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

vi.  National  Environmental  Policy  Act 
Requirements 

24.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
("NEPA").  The  construction  of  a 
wireless  antenna  facility  is  a  federal 
action  and  the  licensee  must  comply 
with  the  Commission's  NEPA  rules  for 
each  such  facility. 

C.  Auction  Specifics 

i.  Auction  Date  :- 

25.  The  auction  will  begin  on 
Wednesday,  February  11,  2004.  The 
initial  schedule  for  bidding  will  be 
annoimced  by  public  notice  at  least  one 
week  before  ihe  start  of  the  auction. 
Unless  otherwise  announced,  bidding 
on  all  licenses  will  be  conducted  on 
each  business  day  until  bidding  has 
stopped  on  all  licenses. 


ii.  Auction  Title 

26.  Auction  No.  55—900  MHz 
Specialized  Mobile  Radio  Service. 

iii.  Bidding  Methodology 

27.  The  bidding  methodology  for 
Auction  No.  55  will  be  simultaneous 
multiple  round  bidding.  The 
Commission  will  conduct  this  auction 
over  the  Internet,  and  telephonic 
bidding  will  be  available  as  well.  As  a 
contingency  plan,  bidders  may  also  dial 
in  to  the  FCC  Wide  Area  Network. 
Qualified  bidders  are  permitted  to  bid 
telephonically  or  electronically. 

iv.  Pre-Auction  Dates  and  Deadlines 

"  28.  The  following  is  a  list  of  important 
dates  related  to  Auction  No.  55: 


Auction  Seminar 


Short-Form  Application 
(FCC  FORM  175)  FiUng 
Window  Opens. 

Short-Fonn  Application 
(FCC  FORM  175)  Filing 
Window  Deadline. 


December  3, 

2003 
December  3, 

2003;  12 

p.m.  ET 
December  15, 

2003;  6 

p.m.  ET 


Upfront  Payments  (via  wire 
transfer). 


January  15, 

2004:6 

p.m.  ET 

Mock  Auction February  6, 

2004 

Auction  Begins February  11, 

2004 

V.  Requirements  For  Participation 

29.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6  p.m. 
ET,  December  15,  2003. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  ET, 
January  15.  2004. 

•  Comply  with  all  provisions 
outhned  in  the  Auction  No.  55 
Procedures  Public  Notice. 

vi.  General  Contact  Information 

30.  The  following  is  a  list  of  general 
contact  information  related  to  Auction 
No.  55: 


GENERAL  AUCTION  INFORMATION 
General  Auction  Questions 
Seminar  Registration 


AUCTION  LEGAL  INFORMATION 
Auction  Rules,  Policies,  Regulations 
UCENSING  INFORMATION 
Rules,  Policies,  Regulations 
Licensing  Issues 
Due  Diligence 
Inciunbency  Issues 
TECHNICAL  SUPPORT 
Electronic  Filing 
FCC  Automated  Auction  System 


PAYMENT  INFORMATION 
Wire  Transfers 
Refunds 

TELEPHONIC  BIDDING 
FCC  FORMS 


FCC  INTERNET  SITES 


n.  Short-Fonn  (FCC  Form  175) 
Application  Requirements 

31.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  of  the  Auction  No.  55 
Procedures  Public  Notice. 

A.  License  Selection 

32.  In  Auction  No.  55,  FCC  Form  175 
will  include  a  mechanism  that  allows  an 
applicant  to  create  customized  lists  of 
licenses.  The  applicant  will  select  the 
filter  criteria  and  the  system  will 
produce  a  list  of  licenses  satisfying  the 


FCC  Auctions  Hotline 

(888)  225-5322,  Press  Option  #2 

or  direct  (717)  338-2888 

Hours  of  service:  8  a.m. — 5:30  p.m.  ET, 

Monday  through  Friday 

Auctions  and  Industry  Analysis  Division 

Legal  Branch  (202)  418-0660 

Commercial  Wireless  Division 

(202)  418-0620 


FCC  Auctions  Technical  Support  Hotline 

(202)  414-1250  (Voice), 

(202)  414-1255  (TTY) 

Hours  of  service:  8  a.m. — 6  p.m.  ET, 

Monday  through  Friday 

FCC  Auctions  Accounting  Branch 

(202)418^578 

(202)  418-2843  (Fax) 

Will  be  furnished  only  to  qualified  bidders 

(800)  418-3676  (outside  Washington,  DC) 

(202)  418-3676  (in  the  Washington  Area) 

http://www.fcc.gov/foniipage.html 

h  ttp://www.f cc.gov 

http://wireIess.fcc.gov/auctions 

http://wireless.fcc.gov/uls 


specified  criteria.  The  applicant  may 
apply  for  all  the  licenses  in  the  list  (by 
using  the  "Save  all  filtered  licenses" 
option)  or  select  and  save  individual 
licenses  separately  from  the  list. 

B.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

33.  All  applicants  must  comply  with 
the  imiform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§  1.2105  and  1.2112  of  the 
Commission's  rules. 


C.  Consortia  and  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

34.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures,   . 
partnerships  or  other  agreements  or 
understandings  that  relate  in  any  way  to 
the  licenses  being  auctioned,  including 
any  agreements  relating  to  post-auction 
market  structure.  Applicants  will  also 
be  required  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
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into  any  explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  reg^ing  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid. 

35.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
wall  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement;  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  applicants 
are  reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

D.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

36.  A  bidding  credit  represents  the 
amount  by  which  a  bidder's  winning 
bids  are  discounted.  The  size  of  the 
bidding  credit  depends  on  the  average 
of  the  aggregated  annual  gross  revenues 
for  each  of  the  preceding  three  years  of 
the  bidder,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests. 

37.  For  Auction  No.  55,  bidding 
credits  will  be  available  4o  small 
businesses  or  consortia  thereof,  as 
follows: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  will  receive  a  10  percent  discoimt 
on  its  winning  bids; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$3  million  for  the  preceding  three  years 
will  receive  a  15  percent  discount  on  its 
winning  bids.  - 

Small  business  bidding  credits  are  not 
cumulative;  a  qualifying  applicant 
receives  the  10  percent  or  15  percent 
bidding  credit  on  its  winning  bid,  but 
only  one  credit  per  license. 


ii.  Triba 


Land  Bidding  Credit 

Toj  encourage  the  growth  of 

services  in  federally  recognized 
the  Commission  has 
implem^ted  a  tribal  land  bidding 

section  V.F.  of  the  Auction 
Procedures  Public  Notice. 


38. 
wireless 
tribal 


credit 
No.  55 


iii.  Attril  lution  Rules 

39.  At  ribution  for  small  business 
eligibilit  ^  In  determining  which  entities 
qualify  a  s  small  businesses,  the 
Commisi  ion  will  consider  the  gross 
revenues  of  the  applicant,  its  affiliates, 
its  contri  illing  interests,  and  the 
affiliates  of  its  controlling  interests.  The 
Commission  does  not  impose  specific 
equity  requirements  on  controlling 
interest  1  lolders.  Once  the  principals  or  ^ 
entities  \  nth  a  controlling  interest  are 
determir  ed,  only  the  revenues  of  those 
principa  s  or  entities,  the  affiliates  of 
those  pri  oicipals  or  entities,  the 
applican :  and  its  affiliates,  will  be 
counted  In  determining  small  business 
eligibility. 

40.  Eaoh  member  of  a  consortium  of 
small  businesses  must  disclose  its  gross 
revenues!  ^°^E  with  those  of  its 
affiliates;  its  controlling  interests,  and 
the  affiliates  of  its  controlling  interests. 

iv.  Suppi  irting  Documentation 

41.  Ap  jlicants  should  note  that  they 
will  be  n  quired  to  file  supporting 
docvunei  tation  to  their  FCC  Form  175 
short-for  n  applications  to  establish  that 
they  satii  fy  the  eligibility  requirements 
to  qualif  as  a  small  business  (or 
consortia  of  small  businesses)  for  this 
auction. 

42.  Ap  jlicants  should  further  note 
that  subt  lission  of  an  FCC  Form  175 
applicati  )n  constitutes  a  representation 
by  the  ce  rtifying  official  that  heTjr  she 
is  an  aut]  lorized  representative  of  the 
applican  ,  has  read  the  form's 
instructii  ms  and  certifications,  and  that 
the  conte  nts  of  the  application  and  its 
attachme  ats  are  true  and  correct. 
Submissi  on  of  a  false  certification  to  the 
Conmiiss  ion  may  result  in  penalties, 
includini  monetary  forfeitures,  license 
forfeiture  s,  ineligibility  to  participate  in 
future  au^ions,  and/or  criminal 
prosecution. 

43.  Snhll  business  eligibility  (Exhibit 
C).  Entities  applying  to  bid  as  small 
businesses  (or  consortia  of  small 
businesses)  will  be  required  to  disclose 
on  Exhibit  C  to  their  FCC  Form  175 
short-forfi  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  for 
the  preceding  three  years  of  each  of  the 
following:  (i)  The  applicant,  (ii)  its 
affiliates]  (iii)  its  controlling  interests, 
and  (iv)  tpe  affiliates  of  its  controlling 
interests.jCertification  that  the  average 


annual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 
revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consortium  of  small  businesses,  this 
information  must  be  provided  for  each 
consortium  member. 

E.  Provisions  Regarding  Defaulters  and 
Fanner  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

44.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  under 
penalty  of  perjury  that  the  applicant,  its 
controlling  interests,  its  affiliates,  and 
the  affiliates  of  its  controlling  interests, 
as  defined  by  §  1.2110,  are  not  in  default 
on  any  payment  for  Commission 
licenses  (including  down  payments)  and 
not  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  1 75  application  a 
■statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling  - 
interests,  or  the  affiliates  of  its 
controlling  interests,  as  defined  by 

§  1.2110,  have  ever  been  in  default  on 
any  Commission  licenses  or  have  ever 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency.  Applicants 
must  include  this  statement  as  Exhibit 
D  of  the  FCC  Form  175. 

45.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  ciired  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  55,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  III.D.iii, 
former  defaulters  are  required  to  pay 
upfront  payments  that  are  fifty  percent 
more  than  the  normal  upfront  payment 
amounts. 

F.  Installment  Payments 

46.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  55. 

G.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F)  ' 

47.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
l.2110(c)(2},  may  attach  an  exhibit 
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(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
Information)  to  the  FCC  Fonn  175. 

H.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

48.  After  the  short-form  filing 
deadline  (6  p.m.  ET  on  December  15, 
2003),  applicants  may  make  only  minor 
changes  to  their  FCC  Form  1 75 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  [e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credits).  See  47  CFR 
1.2105.  Permissible  minor  changes 
include,  for  example,  deletion  and 
addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
modifications  to  their  FCC  Form  175 
electronically  and  submit  a  letter, 
briefly  siunmarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction55@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  55.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

49.  A  separate  copy  of  the  letter 
should  be  faxed  to  ttie  attention  of 
Kathryn  Garland  at  (717)  338-2850. 

/.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

50.  Section  1.65  of  the  Commission's 
rules  requires  an  applicant  to  maintain 
the  acciu-acy  and  completeness  of 
information  furnished  in  its  pending 
application  and  to  notify  the 
Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 


m.  Pre- Auction  Procedures 

A.  Auction  Seminar 

51.  On  Wednesday,  December  3,  2003, 
the  FCC  will  sponsor  a  free  seminar  for 
Auction  No.  55  at  the  Federal 
Commtmications  Commission,  located 
at  445  12th  Street,  SW.,  Washington, 
DC.  The  seminar  will  provide  attendees 
with  information  about  pre-auction 
procediures,  auction  conduct,  the  FCC 
Automated  Auction  System,  auction 
rules,  and  the  900  MHz  SMR  service 
rules.  A  registration  form  is  attached  as 
Attachment  B  of  the  Auction  No.  55 
Procedures  Public  Notice. 

B.  Short-Form  Application  (FCC  Form 
1 75)— Due  December  15.  2003 

52.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6  p.m.  ET  on 
December  15,  2003.  Late  applications 
will  not  be  accepted. 

53.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 

i.  Electronic  Filing 

54.  Applicants  must  file  their  FCC 
Form  1 75  applications  electronically. 
Applications  may  generally  be  filed  at    . 
any  time  beginning  at  noon  ET  on 
December  3,  2003,  imtil  6  p.m.  ET  on 
December  15,  2003.  Applicants  are 
strongly  encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  on  December  15,  2003. 

55.  Applicants  must  press  the 
"SUBMIT  Application"  btitton  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  C  of  the  Auction  No.  55 
Procedures  Public  Notice.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  hoiu-s  of  service  are 
Monday  through  Friday,  irom  8  a.m.  to 
6  p.m.  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

ii.  Completion  of  the  FCC  Form  175 

56.  Instructions  for  completing  the 
FCC  Form  175  are  in  Attachment  D  of 
the  Auction  No.  55  Procedures  Public 
Notice. 


iii.  Electronic  Review  of  FCC  Form  175 

57.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Auction  No.  55  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 

58.  Applicants  may  also  view  other 
applicants'  completed  FCC  Form  175 
after  the  filing  deadline  has  passed  and 
the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
NOTE:  Applicants  should  not  include 
sensitive  information  (i.e.,  TIN/EIN)  on 
any  exhibits  to  their  FCC  Form  175 
applications. 

C.  Application  Processing  and  Minor 
Corrections 

59.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  pubUc  notice 
identifying:  (i)  Those  applications 
accepted  for  filing;  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

D.  Upfront  Payments— Due  January  15. 
2004 

60.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfix>nt  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC        « 
Form  159).  After  completing  the  FCC 
Form  175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh.  PA.  All  upfront 
payments  must  he  received  at  Mellon 
Bank  by  6  p.m.  ET  on  January  15,  2004. 
For  specific  instructions  regarding 
upfiront  payments,  see  section  III.D  of 
the  Auction  No.  53  Procedures  Public 
Notice.  Failure  to  deliver  the  upfront 
payment  by  the  January  15,  2004, 
deadline  will  resiilt  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Pa)nments  by  Wire 
Transfer 

61.  Wire  transfer  payments  must  be 
received  by  6  p.m.  ET  on  January  15, 
2004.  To  avoid  untimely  pajrments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline. 
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62.  Applicants  must  fax  a  completed 
FCC  Form  159  (Revised  2/03)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  honr 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  hx,  write 
"Wire  Transfer — ^Auction  Payment  for 
Auction  Event  No.  55."  In  order  to  meet 
the  Commission's  upfront  pajrment 
deadline,  an  applicant's  payment  must 
be  credited  to  the  Commission's  account 
by  the  deadline.  Applicants  are 
responsible  for  obtaining  confirmation 
from  their  financial  institution  that 
Mellon  Bank  has  timely  received  their 
upfront  pa3rment  and  deposited  it  in  the 
proper  accoimt.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  E  of  the 
Auction  No.  55  Procedures  Public 
Notice. 

ii.  Amount  of  Upfront  Payment 

63.  In  the  Part  1  Order  the 
Commission  delegated  to  the  Bureau  the 
authority  and  discretion  to  determine 
appropriate'upfront  payment(s]  for  each 
auction.  In  addition,  in  the  Part  1  Fifth 
Report  and  Order,  the  Commission 
ordered  that  "former  defaulters,"  i.e., 
applicants  that  have  ever  been  in  default 
on  any  Commission  license  or  have  ever 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  be  required 


to  pay  uf  front  payments  fifty  percent 
greater  tl  an  non-"former  defaulters." 
For  purp  >se8  of  this  calculation,  the 
"applicant"  includes  the  applicant 
itself,  its  affiliates,  its  controlling 
interests,!  and  affiliates  of  its  controlling 
interests  jas  defined  by  §  1.2110  of  the 
Commisaon's  rules  (as  amended  in  the 
Part  1  Fifth  Report  and  Order). 

64.  Thf  upfront  payment  determines 
the  number  of  bidding  imits  on  which 
a  bidder  may  place  bids.  In  order  to  bid 
on  a  license,  otherwise  qualified  bidders 
that  applied  for  that  license  on  Form 
175  must  have  an  eligibility  level  that 
meets  or  exceeds  the  number  of  bidding 
imits  assigned  to  that  license.  At  a 
minimui^  therefore,  an  applicemt's  total 
upfront  |3ayment  must  be  enough  to 
establish  .eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  Form  175, 
or  else  the  applicant  will  not  be  eligible 
to  participate  in  the  auction.  An 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied  on 
Form  173,  but  rather  to  cover  the 
maximuni  number  of  bidding  units  that 
are  assoc  ated  with  licenses  on  which 
the  bidde  r  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

65.  In  t  le  Auction  No.  55  Comment 
Public  Notice,  the  Bureau  proposed 
upfront  ijayments  on  a  license-by- 


license  basis  using  the  following 
formula: 

5%  (five  percent)  of  the  net  amount  of 
the  winning  bid  in  Auction  No.  7  for  the 
correspond^g  license  (same  MTA  and 
channel  block). 

66.  We  received  no  comments  on  this 
issue.  Therefore,  the  Bureau  adopts  its 
proposed  formula  for  determining 
upfront  payments.  The  specific  upfrx>nt 
payments  and  bidding  imits  for  each 
license  are  set  forth  in  Attachment  A  of 
the  Auction  No.  55  Procedures  Public 
Notice. 

67.  In  calcvdating  its  upfrxmt  payment 
amount,  an  applicant  should  determine 
the  maximum  niimber  of  bidding  units 
on  which  it  may  wish  to  be  active 
(bidding  units  associated  with  licenses 
on  which  the  bidder  has  the  standing 
high  bid  frtim  the  previous  round  and 
licenses  on  which  the  bidder  places  a 
bid  in  the  current  roimd)  in  any  single 
round,  and  submit  an  upfrt}nt  pajonent 
covering  that  niunber  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  shoiild  add  together  the 
upfront  pajrments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Applicants  should  check  their    . 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 


Example:  UpfroKt  Payments  and  Bidding  Flexibility 


Marlcet  No. 


MTA005 
MTA007 


Market  name 


Detroit  

Dallas-Fort  Worth 


Biddirig 
units 


54,000 
42,000 


Upfront 
payment 


$54,000 
42,000 


If  a  '^^<^^'J^J*8  to  J2J^^O')^''o*  licenses  in  a  round,  it  mt  st  have  selected  tjoth  on  its  FCC  Form  175  and  purchased  at  least  96,000  bidding 

one,  but  not  both,  purchasing  54,000  bidding  units  would  meet  the  requirement  for 
license,  but  not  txith  at  the  same  time.  If  the  bidder  purchased  only  42,000  bidding 


units  (54,000  *  42,000).  If  a  bidder  only  wishes  to  bid  or 
either  license.  The  bidder  would  be  able  to  bid  on  either 
units,  it  would  have  enough  eligibility  for  the  Dallas-Fort  \^orth  license  but  not  for  the  Detroit  license 


68.  Former  defaulters  should  calculate 
their  upfront  pa)rment  for  all  licenses  by 
multiplying  the  number  of  bidding  imits 
they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  imits 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
pa)rment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may,  on  its  FCC  Form 
175,  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
wrill  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 

iii.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

69.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  55  refunds. 


To  ensur  t  that  refunds  of  upfront 
pajTnenti  are  processed  in  an 
expeditic  us  manner,  the  Commission  is 
requestir  g  that  all  pertinent  information 
as  listed  )e  supplied  to  the  FCC. 
Name  of  Sank 

ABA  Niu  iber  ^ 

Contact  4nd  Phone  Number 
Account  Number  to  Credit 
Name  of  \ccount  Holder 
FCC  Reg]  stration  Number  (FRN) 
Taxpayei  Identification  Number 
Correspo  ident  Bank  (if  applicable) 
ABA  Nui  iber 
Account  Nlumber 

Applicai  ts  can  provide  the  information 
electron!  :ally  during  the  initial  short- 
form  filir  g  window  after  the  form  has 
been  sub  nitted.  Wire  Transfer 
Instructii)ns  can  also  be  manually  faxed 


to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Gail  Glasser.  at  (202)  418-2843  by 
January  15.  2004.  All  refunds  will  be 
returned  to  the  payer  of  record  as 
identified  on  the  FCC  Form  159  unless 
the  payer  submits  written  authorization 
instructing  othervidse.  For  additional 
information,  please  call  Gail  Glasser  at 
(202) 418-0578. 

E.  Auction  Registration 

70.  Approximately  ten  days  before  the 
auction,  die  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
forthe  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  pa3anents  sufficient  to  make 


them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

71.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidentid  bidder 
identification  number  (BIN)  and  the 
other  containing  the  SecurlD  cards,  both 
of  which  are  required  to  place  bids. 
These  mailings  will  be  sent  only  to  the 
contact  person  at  the  contact  address 
listed  in  the  FCC  Fonn  175. 

72.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday, 
February  4,  2004,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

73.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC 
headquarters,  located  at  445  12th  St., 
SW.,  Washington,  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Remote  Electronic  Bidding 

74.  The  Commission  will  conduct  this 
auction  over  the  Internet,  and 
telephonic  bidding  will  be  available  as 
well.  As  a  contingency  plan,  bidders 
may  also  dial  in  to  the  FCC  Wide  Area 
Network.  Each  applicant  should 
indicate  its  bidding  preference — 
electronic  or  telephonic — on  the  FCC 
Form  175.  In  either  case,  each 
authorized  bidder  must  have  its  own 
SecurlD  card,  which  the  FCC  will 
provide  at  no  charge.  For  security 
purposes,  the  SecurlD  cards  and  the 
FCC  Automated  Auction  System  user 
manual  are  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  SectuID  cards  issued 
for  other  auctions  or  obtained  from  a 
source  other  than  the  FOC  will  not  work 
for  Auction  No.  55.  The  telephonic 
bidding  phone  number  will  be  supplied 
in  the  first  overnight  mailing,  which 
also  includes  the  confidential  bidder 
identification  number. 

75.  The  SecurlD  cards  can  be 
recycled,  and  we  encourage  bidders  to 
retiun  the  cards  to  the  FCC. 
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G.  Mock  Auction 

76.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Friday,  February  6,  2004.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

77.  The  first  round  of  bidding  for 
Auction  No.  55  will  begin  on 
Wednesday,  February  11,  2004.  The 
initial  bidding  schedule  will  be 
announced  in  a  public  notice  listing  the 
qualified  bidders. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Round 
Auction  3. 

78.  In  the  Auction  No.  55  Comment 
Public  Notice,  we  proposed  to  award  all 
licenses  in  Auction  No.  55  in  a 
simultaneous  multiple  round  auction. 
We  received  no  comments  on  this  issue. 
We  conclude  that  it  is  operationally 
feasible  and  appropriate  to  auction  the 
900  MHz  SMR  licenses  through  a 
simultaneous  multiple  round  auction. 
Unless  otherwise  announced,  bids  will 
be  accepted  on  all  licenses  in  each 
round  of  the  auction.  This  approach 
allows  bidders  to  take  advantage  of 
synergies  that  exist  among  licenses  emd 
is  administratively  efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

79.  In  the  Auction  No.  55  Comment 
Public  Notice,  we  proposed  that  the 
amoimt  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  (maximum)  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  We  received  no  conunents  on 
this  issue. 

80.  For  Auction  No.  55  we  adopt  this 
proposal.  The  total  upfront  payment 
defines  the  maximum  number  of 
bidding  units  on  which  the  applicant 
will  be  permitted  to  bid  and  hold  high 
bids  in  a  round.  As  there  is  no  provision 
for  increasing  a  bidder's  eligibility  after 
the  upfront  payment  deadline, 
applicants  are  cautioned  to  calculate 
their  upfront  payments  carefully.  The 
total  upfront  payment  does  not  affect 
the  total  dollar  amoimt  a  bidder  may  bid 
on  any  given  license. 

81.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  late  in  the  auction 
before  participating.  Bidders  are 
required  to  be  active  on  a  specific 


percentage  of  their  current  eligibility 
during  each  round  of  the  auction. 

82.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 
bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  highhid  in  the  ciurent 
round,  or  if  it  submits  a  bid  in  the 
current  round  [see  "Minimum 
Acceptable  Bids  and  Bid  Increments"  in 
section  IV.B.iii,).  The  minimum 
required  activity  is  expressed  as  a 
percentage  of  the  bidder's  current 
bidding  eligibility,  and  increases  by 
stage  as  the  auction  progresses.  Because 
these  procedures  have  proven 
successful  in  maintaining  the  pace  of 
previous  auctions  (as  set  forth  under 
"Auction  Stages"  in  section  IV.A.iii  and 
"Stage  Transitions"  in  section  rV.A.iv), 
we  adopt  them  for  Auction  No.  55. 

iii.  Auction  Stages 

83.  In  the  Auction  No.  55  Comment 
Public  Notice,  we  proposed  to  conduct 
the  auction  in  three  stages  and  employ 
an  activity  rule.  We  fui5ier  proposed 
that,  in  each  roimd  of  Stage  One,  a 
bidder  desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  licenses  encompassing  at  least  80 
percent  of  its  current  bidding  eligibility. 
In  each  round  of  Stage  Two.  a  bidder 
desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  at  least  90  percent  of  its  cvurent 
bidding  eligibility.  Finally,  we  proposed 
that  a  bidder  in  Stage  Three,  in  order  to 
maintain  its  current  eligibility,  would  be 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  We  received 
no  comments  on  this  proposal. 

84.  We  adopt  our  proposals  for  the 
activity  rules  and  stages.  The  following 
are  the  activity  levels  for  each  stage  of 
the  auction.  The  Bureau  reserves  the 
discretion  to  further  alter  the  activity 
percentages  before  and/or  during  the 
auction. 

Stage  One:  Dming  the  first  stage  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibiUty  will  be  required  to 
be  active  on  licenses  encompassing  at 
least  80  percent  of  its  current  bidding 
eligibility  in  each  bidding  round. 
Failure  to  maintain  the  required  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  Diu-ing  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
bidder's  current  activity  (the  sum  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  bids  during  the  current 
round)  by  five-fourths  (5/4). 
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Stage  Two:  During  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  90  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  Diuing  Stage  Two,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidder's 
current  activity  (the  siun  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  bids  during  the  ciurent  round)  by 
ten-ninths  (10/9). 

Stage  Three:  During  the  third  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  ciurent  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  In  this  final  stage,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidder's 
current  activity  (the  sum  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  bids  during  the  current  round)  by 
fifly-fortyninths  (50/49). 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders  must 
carefully  check  their  cuireot  activity  during 
the  bidding  period  of  the  first  round 
following  a  stage  transition.  This  is  especially 
critical  for  bidders  that  have  standing  high 
bids  and  do  not  plan-to  submit  new  bids.  In 
past  auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibility  or  used 
an  activity  rule  waiver  because  they  did  not 
re-verify  their  activity  status  at  stage 
transitions.  Bidders  may  check  their  activity 
against  the  required  activity  level  by  using 
the  bidding  system's  bidding  module. 

iv.  Stage  Transitions 

85.  M'the  Auction  No.  55  Comment 
Public  Notice,  we  proposed  that  the 
auction  would  generally  advance  to  the 
next  stage  (i.e.,  firom  Stage  One  to  Stage 
Two,  and  from  Stage  Two  to  Stage 
Three)  when- the  auction  activity  level, 
as  measTired  by  the  percentage  of    - 
bidding  imits  receiving  new  high  bids, 
is  below  20  percent  for  three 
consecutive  rounds  of  bidding  in  each 
Stage.  We  fiuther  proposed  that  the 
Biu-eau  would  retain  the  discretion  to 
change  stages  unilaterally  by 
announcement  during  the  auction.  This 
determination,  we  proposed,  would  be 
based  on  a  variety  of  measures  of  bidder 
activity,  including,  but  not  limited  to, 
the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units}-on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 


percentage  increase  in  revenue.  We 
received ^o  comments  on  this  issue. 

86.  We  adopt  our  proposal.  Thus,  the 
auction  vM(ill  start  in  Stage  One  and  will 
generally  advance  to  the  next  stage  (i.e., 
from  Stagb  One  to  Stage  Two,  and  from 
Stage  Twi  to  Stage  Three)  when,  in  each 
of  three  consecutive  rounds  of  bidding, 
the  high  bid  has  increased  on  20  percent 
or  less  of  the  licenses  being  auctioned 
(as  measired  in  bidding  units).  In 
addition,  the  Bxueau  will  retain  the 
discretion  to  regulate  the  pace  of  the 
auction  bV  announcement.  This 
determination  will  be  based  on  a  variety 
of  meas\u|es  of  bidder  activity, 
including^  but  not  limited  to,  the 
auction  activity  level,  the  percentages  of 
licenses  (4s  measured  in  bidding  units) 
on  whichrthere  are  new  bids,  the 
number  of  new  bids,  and  the  percentage 
increase  in  revenue. 

V.  Activity  Rule  Waivers  and  Reducing 
Eligibilit 

87.  Each  bidder  will  be  provided  three 
activity  nile  waivers  that  may  be  used 
in  any  round  during  the  course  of  the 
auction,  llse  of  an  activity  rule'  waiver 
preserves  the  bidder's  ciurent  bidding 
eligibilitji  despite  the  bidder's  activity 
in  the  cuffent  roiuid  being  below  the 
required  level.  An  activity  rule  waiver 
applies  to(  an  entire  round  of  bidding 
and  not  ti  a  particular  license. 

88.  ThdFCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available)- 
rather  thai  lose  bidding  eligibility. 
Thereforei  the  system  will  automatically 
apply  a  vMlaiver  (known  as  an  "automatic 
waiver")  kt  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimun^  required  uinless:  (i)  there  are 
no  activity  rule  waivers  available;  or  (ii) 
the  biddet-  overrides  the  automatic 
applicati(  n  of  a  waiver  by  reducing 
eligibility ,  thereby  meeting  the 
minimun  requirements.  If  a  bidder  has 
no  waivei  s  remaining  and  does  not 
satisiy  th  t  required  activity  level,  the 
current  eligibility  will  be  permanently 
reduced,  J)ossibly  eliminating  the  bidder 
from  the  auction. 

89.  A  bidder  with  insufficient  activity 
that  wans  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  wai\«r  must  affirmatively  override 
the  automatic  waiver  mechanism  diu'ing 
the  rouna  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  |)idder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  comfliance  with  the  activity  rules 
as  descrifled  in  "Auction  Stages"  (see 
section  Fy.A.iii).  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 


permitted  to  regain  its  lost  bidding 
eligibility. 

90.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proaictive 
waiver  function  in  the  FCC  Automated 
Auction  System)  during  a  round  in 
which  no  bids  jue  submitted,  the 
auction  will  remain  open  and  the 
bidder's  eligibility  will  be  preserved. 
However,  an  automatic  waiver  triggered 
diuring  a  round  in  which  there  are  no 
new  bids  or  withdrawsds  will  dot  keep 
the  auction  open.  Note:  Once  a 
proactive  waiver  is  submitted  during  a 
roiind,  that  waiver  cannot  be 
unsubmitted. 

vi.  Auction  Stopping  Rules 

91.  For  Auction  No.  55,  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  "Hie  Biireau  also  sought 
comment  on  a  modified  version  of  the 
stopping  rule.  The  modified  version  of 
the  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  a  withdrawal,  or  a 
new  bid  on  any  license  on  which  it  is 
not  the  standing  high  bidder. 

92.  The  Bureau  further  proposed 
retaining  the  discretion  to  keep  the 
auction  open  even  if  no  new  bids  or 
proactive  waivers  are  submitted  and  no 
previous  high  bids  are  withdrawn  in  a 
round.  In  this  event,  the  effect  will  be 
the  same  as  if  a  bidder  had  submitted  a 
proactive  waiver.  Thus,  the  activity  rule 
will  apply  as  usual,  and  a  bidder  with 
insufficient  activity  will  either  use  an 
activity  rule  waiver  (if  it  has  any  left)  or 
lose  bidding  eligibility. 

93.  In  addition,  we  proposed  that  the 
Biu«au  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
niunber  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses^n  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  niunber  of  rmmds. 
We  proposed  to  exercise  this  option 
only  in  circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time. 

94.  We  adopt  the  proposals 
concerning  the  auction  stopping  rules. 
Auction  No.  55  will  begin  under  the 
simultaneous  stopping  rule,  and  the 
Biu'eau  will  retain  the  discretion  to 
invoke  the  other  versions  of  the 
stopping  rule. 
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vii.  Auction  Delay,  Suspension,  or 
Cancellation 

95.  We  adopt  our  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend,  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  seciuity  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Biueau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  beginning  of 
the  current  round,  resmne  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau,  and  its  use  is  not 
intended  to  be  a  substitute  for  situations 
in  which  bidders  may  wish  to  apply 
their  activity  rule  waivers. 
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B.  Bidding  Procedures 
i.  Round  Structiu« 

96.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  Each  bidding 
round  is  followed  by  the  release  of 
roimd  results.  Multiple  bidding  rounds 
may  be  conducted  in  a  given  day. 
Details  regarding  roimd  results  formats 
and  locations  will  also  be  included  in 
the  qualified  bidders  public  notice. 

97.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  roimd  results  and  adjust  their 
bidding  strategies.  The  Biu^au  may 
increase  or  decrease  the  amoimt  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

98.  In  the  Auction  No.  55  Comment 
Public  Notice,  the  Bureau  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  55  and  to  retain  discretion 
to  lower  the  minimum  opening  bids. 
Specifically,  for  Auction  No.  55,  the 
Bureau  proposed  the  following  license- 
by  license  formula  for  calculating 
minimum  opening  bids: 

5%  (five  percent)  of  the  net  amount  of 
the  winning  bid  in  Auction  No.  7  for  the 
corresponding  license  (same  MTA  and 
channel  block). 


99.  In  the  alternative,  the  Bureau 
sought  comment  on  whether,  consistent 
with  the  Balanced  Budget  Act,  the 
public  interest  would  l^  served  by 
having  no  minimum  opening  bid  or 
reserve  price. 

100.  No  comments  were  received. 
Therefore,  the  Bureau  adopts  its 
proposed  minimum  opening  bids  for 
Auction  No.  55.  The  minimnm  opening 
bids  we  adopt  for  Auction  No.  55  are 
reducible  at  the  discretion  of  the 
Bureau.  We  emphasize,  however,  that 
such  discretion  will  be  exercised,  if  at 
aU,  sparingly  and  early  in  the  auction, 
i.e.,  before  bidders  lose  all  waivers  and 
begin  to  lose  substantial  eligibility. 
During  the  coiuse  of  the  auction,  the 
Bureau  will  not  entertain  requests  to 
reduce  the  minimum  opening  bid  on 
specific  licenses. 

101.  The  specific  minimum  opening 
bids  for  each  license  available  in 
Auction  No.  55  are  set  forth  in 
Attachment  A  of  the  Auction  No.  55 
Procedures  Public  Notice. 

iii.  Minimimi  Acceptable  Bids  and  Bid 
Increments 

102.  In  Auction  No.  55  we  will  use  a 
smoothing  methodology  to  calculate 
minimum  acceptable  bids.  The 
smoothing  methodology  is  designed  to 
vary  the  increment  for  a  given  license 
between  a  maximum  and  minimum 
percentage  based  on  the  bidding  activity 
on  that  license.  This  methodology - 
idlows  the  increments  to  be  tailored  to 
the  activity  on  a  license,  decreasing  the 
time  it  takes  for  licenses  receiving  many 
bids  to  reach  their  final  prices.  The 
formula  used  to  calculate  this  increment 
is  included  as  Attachment  F  of  the 
Auction  No.  55  Procedures  Public 
Notice.  We  will  initially  set  the 
weighting  factor  at  0.5,  the  minimum 
percentage  increment  at  0.1  (10%),  and 
the  maximum  percentage  increment  at 
0.2  (20%).  Hence,  at  these  initial 
settings,  the  percentage  increment  will 
fluctuate  between  10%  and  20% 
depending  upon  the  number  of  bids  for 
the  license. 

103.  In  each  round,  each  eligible 
bidder  will  be  able  to  place  a  bid  on  a 
particular  license  for  which  it  applied  in 
any  of  nine  different  amounts,  "fiie  FCC 
Automated  Auction  System  will  list  the 
nine  bid  amoimts  for  each  license. 

104.  Once  there  is  a  standing  high  bid 
on  a  license,  the  FCC  Automated 
Auction  System  will  calculate  a 
minimum  acceptable  bid  for  that  license 
for  the  following  round,  as  described  in 
Attachment  F  of  the  Auction  No.  55 
Procedures  Public  Notice.  The 
difi^erence  between  the  minimum 
acceptable  bid  and  the  standing  high  bid 
for  each  license  will  define  the  bid 


increment — i.e.,  bid  incAment  = 
(minimiun  acceptable  bid)  -  (standing 
high  bid).  The  nine  acceptable  bid 
amoimts  for  each  license  consist  of  the 
minimum  acceptable  bid  (the  standing 
high  bid  plus  one  bid  increment)  and 
additional  amounts  calculated  using 
multiple  bid  increments  (i.e.,  the  second 
bid  amount  equals  the  standing  high  bid 
plus  two  times  the  bid  increment,  the 
third  bid  amount  equals  the  standing 
high  bid  plus  three  times  the  bid 
increment,  etc.). 

105.  At  the  start  of  the  auction  and 
until  a  bid  has  been  placed  on  a  license, 
the  minimum  acceptable  bid  for  that 
license  will  be  equal  to  its  minimnm 
opening  bid.  Corresponding  additional 
bid  amounts  will  be  calculated  using 
bid  increments  defined  as  the  difference 
between  the  minimum  opening  bid 
times  one  plus  the  percentage 
increment,  roimded  as  described  in 
Attachment  F  of  the  Auction  No.  55 
Procedures  Public  Notice,  and  the 
minimiun  opening  bid — i.e.,  bid 
increment  =  (minimum  opening  bid)(l  + 
percentage  increment) 

{rounded}  -  (minimum  opening  bid).  At 
the  start  of  the  auction  and  until  a  bid 
has  been  placed  on  a  license,  the  nine 
acceptable  bid  amounts  for  each  license 
consist  of  the  minimum  opening  bid 
and  additional  amounts  calculated 
using  multiple  bid  increments  (i.e.,  the 
second  bid  amount  equals  the  minimnm 
opening  bid  plus  the  bid  increment,  the 
third  bid  amoimt  equals  the  minimnm 
opening  bid  plus  two  times  the  bid 
increment,  etc). 

106.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  Mghest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

107.  The  Bureau  retains  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  and  the 
methodology  for  determining  the 
minimum  acceptable  bids  and  bid 
increments  if  it  determines  that 
cirounstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the  FCC 
Automated  Auction  System.  The  Bureau 
may  also  use  its  discretion  to  adjust  the 
minimum  bid  increment  without  prior 
notice  if  circmnstances  warrant 

iv.  High  Bids 

108.  At  the  end  of  each  bidding 
round,  the  high  bids  will  be  determined 
based  on  the  highest  gross  bid  amount 
received  for  each  license.  A  high  bid 
frtim  a  previous  round  is  sometimes 
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referred  to  as  a  landing  high  bid."  A 
"standing  high  bid"  will  remain  the 
high  bid  until  there  is  a  higher  bid  on 
the  same  license  at  the  close  of  a 
subsequent  round.  Bidders  are 
reminded  that  standing  high  bids  coiint 
towards  bidding  activity. 

109.  A  Sybase®  SQL  pseudo-random 
number  generator  based  on  the  L'Ecuyer 
algorithms  will  be  used  to  select  a  high 
bid  in  the  event  of  identical  high  bids 
on  a  license  in  a  given  roimd  (i.e..  tied 
bids).  The  tied  bid  having  the  highest 
random  number  will  become  the 
standing  high  bid.  The  remaining 
bidders,  as  well  as  the  high  bidder,  will 
be  able  to  submit  a  higher  bid  in  a 
subsequent  round.  If  no  bidder  submits 
a  higher  bid  in  a  subsequent  round,  the 
high  bid  from  the  previous  round  will 
win  the  license.  If  any  bids  are  received 
on  the  license  in  a  subsequent  roiuid, 
the  high  bid  will  once  again  be 
determined  on  the  highest  gross  bid 
amount  received  for  Uie  license. 

v.  Bidding 

110.  During  a  rotmd,  a  bidder  may 
submit  bids  for  as  many  licenses  as  it 
wishes  (sub)ect  to  its  eligibility), 
withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  roimd,  or  permanently 
reduce  elig^ility.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  eadl  round.  If  a 
bidder  submits  multiple  bids  for  a  single 
license  in  the  same  round,  the  system 
takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round.  Bidders 
should  note  that  the  bidding  units 
associated  with  licenses  for  which  the 
bidder  has  removed  or  withdrawn  its 
bid  do  not  count  towards  the  bidder's 
activity  at  the  close  of  the  round. 

111.  All  bidding  will  take  place 
remotely  either  through  the  FCC 
Automated  Auction  System  or  by 
telephonic  bidding.  Telephonic  bidders 
are  reminded  to  allow  sufficient  time  to 
bid  by  placing  theii  calls  well  in 
advance  of  the  close  of  a  round. 
Normally,  five  to  ten  minutes  are 
necessary  to  complete  a  bid  submission. 

112.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determined  by  two  factors:  (i) 
The  licenses  applied  for  on  FCC  Form 
175  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  allow  bidders  to  submit 
bids  on  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

113.  In  order  to  access  the  bidding 
function  of  the  FCC  Automated  Auction 
System,  bidders  must  be  logged  in 
during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 


passwon  generated  by  the  SecurlD 
card.  Bic  ders  are  strongly  encouraged  to 
print  bid  confirmations  for  each  roimd 
after  the  '  have  completed  all  of  their 
activity  1  » that  round. 

114.  For  each  license,  the  FCC 
Automated  Auction  System  interfece 
will  list  me  nine  acceptable  bid 
amotmtsjin  a  drop-down  box.  Bidders 
may  use  ihe  drop-down  box  to  select 
from  among  the  nine  bid  amoimts.  The 
FCC  Automated  Auction  System  also 
includesian  import  function  that  allows 
bidders  tb  upload  text  files  containing 
bid  infonnation  and  a  Type  Bids 
function  that  allows  bidders  to  enter 
specific  tcenses  for  filtering. 

115.  Finally,  bidders  are  cautioned  to 
select  thtfir  bid  amounts  carefully 
because,  as  explained  in  the  following 
section,  l^idders  that  withdraw  a 
standing  jhigh  bid  from  a  previous 
round,  even  if  the  bid  was  mistakenly  or 
erroneouply  made,  are  subject  to  bid 
withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

116.  In  the  Auction  No.  55  Comment 
Public  Notice,  we  proposed  bid  removal 
and  bid  withdrawal  procedures.  With 
respect  t(  i  bid  withdrawals,  we  proposed 
limiting  i  lach  bidder  to  withdrawals  in 
no  more  han  two  rounds  during  the 
course  o  the  auction.  The  two  roimds 

withdrawals  are  used,  we 
,  woiild  be  at  the  bidder's 
We  received  no  conunents 
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edures.  Before  the  close  of  a 
iund,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  bidding  system,  a  bidder 
may  effei  tively  "unsubmit"  any  bid 
placed  w  ithin  that  round.  A  bidder 
removing  a  bid  placed  in  the  same 
round  is  pot  siibject  to  withdrawal 
payment^ .  Removing  a  bid  will  affect  a 
bidder's  Activity  for  the  round  in  which 
it  is  removed,  i.e.,  a  bid  that  is  removed 
does  not  count  toward  bidding  activity. 

118.  Once  a  roimd  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  withdraw  bid  function 
in  the  FC  C  Automated  Auction  System 
(assumii  >  that  the  bidder  has  not 
reached  ts  withdrawal  limit).  A  high 
bidder  tl  at  vidthdraws  its  standing  high 
bid  from  a  previous  round  during  the 
auction  i  s  subject  to  the  bid  withdrawal 
payment !  specified  in  47  CFR  1.2104(g). 

Oicei 


a  withdrawal  is  submitted 
ii>und,  that  withdrawal  cannot  be 
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119.  Tie  Bureau  will  limit  the 
niunber  ef  rounds  in  which  bidders  may 


place  withdrawals  to  two  rotmds.  These 
rounds  will  be  at  the  bidder's  discretion 
and  there  will  be  no  limit  on  the 
nimiber  of  bids  that  may  be  withdrawn 
in  either  of  these  rounds.  Withdrawals 
dming  the  auction  wiU  be  subject  to  the 
bid  withdrawal  payments  specified  in 
47  CFR  1.2104({p.  Bidders  should  note 
that  abuse  of  the  Commission's  bid 
withdrawal  procedures  could  restilt  in 
the  denial  of  the  ability  to  bid  on  a 
market. 

120.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  diuing 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent  « 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  high 
bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  license,  within 
the  same  or  subsequent  auctions(s),  the 
pajonent  for  each  bid  withdrawal  vtrill 
be  calculated  based  on  the  sequence  of 
bid  withdrawals  and  the  amotuits. 
withdrawn.  No  withdrawal  payment 
will  be  assessed  for  a  withdrawn  bid  if 
either  the  subsequent  winning  bid  or 
any  of  the  intervening  subsequent 
withdrawn  bids,  in  either  the  same  or 
subsequent  auctions(s),  equals  or  , 
exceeds  that  withdrawn  bid. 

121.  In  instances  in  which  bids  have 
been  withdrawn  on  a  license  that  is  not 
won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
writhdrawal  payment  equal  to  3  percent 
of  the  amount  of  the  withdrawn  bids. 
The  3  percent  interim  pajrment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  after 
subsequent  auction  of  the  license.  The 
Part  1  Fifth  Report  and  Order  provides 
specific  examples  showing  application 
of  the  bid  withdrawal  payment  rule. 

vii.  Round  Results 

122.  Bids  placed  during  a  round  will 
not  be  made  public  imtil  the  conclusion 
of  that  bidding  period.  After  a  roimd 
closes,  the  Bureau  will  compile  reports 
of  all  bids  placed,  bids  vnthdrawn, 
current  hi^  bids,  new  miniirmm 
acceptable  bids,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  for  Auction  No.  55 
will  be  available  before  and  during  the 
auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 
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viii.  Auction  Announcements 

123.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
announcements  will  be  available  by 
clicking  a  link  on  the  FCC  Automated 
Auction  System. 

V.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

124.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed  and 
identifying  winning  bidders,  down 
payments  and  any  withdrawn  bid 
payments  due. 

125.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufBcient  funds  (in  addition  to  its 
upfront  pajmaent)  to  bring  its  total 
amoimt  of  money  on  deposit  with  the 
Commission  for  Auction  No;  55  to  20 
percent  of  the  net  amoimt  of  its  winning 
bids  (gross  bids  less  any  applicable 
small  business  bidding  credits).  In 
addition,  by  the  same  deadline,  all 
bidders  must  pay  any  bid  withdrawal 
payments  due  under  47  CFR  1.2104(g), 
as  discussed  in  "Bid  Removal  and  Bid 
Withdrawal,"  section  IV.B.vi.  (Upfront 
payments  are  applied  first  to  satisfy  any 
withdrawn  bid  liability,  before  being 
applied  toward  down  payments.) 

B.  Final  Payments 

126.  Each  winning  bidder  will  be 
required  to  submit  the  balance  of  the  net 
amoimt  of  its  winning  bids  within  10 
business  days  after  the  deadline  for 
submitting  down  payments. 

C.  Auction  Discount  Voucher 

127.  On  June  8,  2000,  the  Commission 
awarded  Qualcomm,  Inc.,  a  transferable 
Auction  Discount  Voucher  ("ADV")  in 
the  amount  of  $125,273,878.00.  Subject 
to  the  terms  and  conditions  set  forth  in 
the  Commission's  Order,  Qualcomm  or 
its  transferee  could  use  this  ADV,  in 
whole  or  in  part,  to  adjust  a  winning  bid 
in  any  spectrum  auction  prior  to  June  8, 
2003.  On  April  28,  2003,  the  Bureau 
granted  Qualcomm  an  additional  year, 
until  June  8,  2004,  to  use  the  remaining 
amount  of  its  ADV.  The  remaining 
$48,240,547.95  of  Qualcomm's  ADV 
could  be  used  to  adjust  winning  bids  in 
any  FCC  Auction,  including  Auction 
No.  55. 

D.  U>ng-Form  Application  (FCC  Form 
601) 

128.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 


submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  55.  Winning 
bidders  that  are  small  businesses  must 
include  an  exhibit  demonstrating  their  . 
eligibility  for  small  business  bidding 
credits.  See  47  CFR  1.2112(b).  Further 
filing  instructions  will  be  provided  to 
auction  winners  at  the  close  of  the 
auction. 

E.  Ownership  Disclosure  Information 
Report  (FCC  Form  602) 

129.  At  the  time  it  submits  its  long- 
form  application  (FCC  Form  601),  each 
winning  bidder  also  must  comply  with 
the  ownership  reporting  requirements  as 
set  forth  in  47  CFR  1.913, 1.919,  and 
1.2112.  Effective  December  10,  2002. 
electronic  filing  of  the  Ownership 
Disclosure  Information  Report  (FCC 
Form  602)  became  mandatory. 
Accordingly,  forms  filed  manually  will 
not  be  accepted.  Winning  bidders 
without  a  current  Form  602  already  on 
file  with  the  Commission  must  submit 

a  properly  completed  Form  602  at  the 
time  they  submit  their  long-form 
applications.  Further  filing  instructions 
will  be  provided  to  auction  winners  at 
the  close  of  the  auction. 

F.  Tribal  Land  Bidding  Credit 

130.  A  winning  bidder  that  intends  to 
use  its  hcense(s)  to  deploy  facilities  and 
provide  services  to  federadly  recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  fix)m,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

131.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601). 

132.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  should  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
documents  can  be  viewed  on  the 
Commission's  Web  site  by  going  to 
http://wireIess.fcc.gov/auctions  and 
clicking  on  the  Tribal  Land  Credits  link. 

G.  Default  and  Disqualification 

133.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  [i.e..  fails  to  remit  the  required 


down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments  ' 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may.  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
its  final  bid.  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 

H.  Refund  of  Remaining  Upfront 
Payment  Balance 

134.  All  applicants  that  submit 
upfront  payments  but  are  not  winning 
bidders  for  a  license  in  Auction  No.  55 
may  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  &x>m  the 
applicant  after  any  applicable  bid 
withdrawal  pajrments  have  been  paid. 
All  refunds  will  be  returned  to  the  payer 
of  record,  as  identified  on  the  FCC  Form 
159.  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

135.  Bidders  that  drop  out  of  the 
auction  completely  may  be  eligible  for 
a  refund  of  their  upfitjnt  payments 
before  the  close  of  the  auction.  Qualified 
bidders  that  have  exhausted  all  of  their 
activity  rule  waivers,  have  no  remaining 
bidding  eligibility,  and  have  not 
withdrawn  a  high  bid  during  the 
auction  must  submit  a  written  refund 
request.  The  request  must  also  include 
wire  transfer  instructions,  Taxpayer 
Identification  Number  (TIN)  and  FCC 
Registration  Number  (FRN).  Send 
reftmd  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Gail  Glasser,  445 
12th  Street,  SW.,  Room  1-C863. 
Washington,  DC  20554. 

136.  Bidders  are  encouraged  to  file 
thefr  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Gail 
Glasser  at  (202)  418-0578. 
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Federal  Communications  Commission. 
Gaiy  Michaels, 

Chief,  Legal  Branch,  Auctions  and  Industry 

AnatysisDivision. 

(FR  Doc.  03-29449  Filed  11-24-03;  8:45  am] 

■LUNG  CODE  6712-01-^ 


FEDERAL  MARITIME  COMMISSION 

[Doel«tNaO»-14] 

Revocation  of  Ucenaaa  and  Order  To 
Dtecontinue  Operatlona  In  II.S.— 
Fdraign  Trades  (or  Failure  To  Comply 
WNh  the  Requbemente  of  the  Ocean 
Shipping  Reform  Act  of  1998;  Notice  of 
Show  Cause  Proceeding 

November  20,^003. 

Notice  is  given  that,  on  November  17, 
2003,  the  Federal  Maritime  Commission 
("Commission")  served  an  Order  to 
Show  Cause  ("Order")  on  fourteen.(14) 
non-vessel-operating  common  carrier 
("NVOCC")/ocean  transportation 
intermediaries  ("OTIs"). 

Conmiission  regiilations  require  that 
each  NVOCC  in  fee  United  States  must 
be  licensed  and,  among  other 
requirements,  file  a  Form  FMC-1 
indicating  the  location  of  its 
electronically  published  tariff.  The  14 
NVOCCs  listed  in  the  Commission's 
Order  each  maintain  an  OTI  license 
issued  by  the  Commission,  but  have 
otherwise  failed  to  establish  or  maintain 
an  electronically  published  tariff  and  to 
maintain  a  currentJ'orm  FMC-1  on  file 
with  the  Commission.  The  Commission 
now  proposes  to  revoke  the  licenses  of 
these  NVOCCs  for  said  failures,  and  to 
direct  them  to  cease  and  desist  from 
operating  in  the  U.S.-foreign  trades. 

The  Order  directs  the  14  NVOCCs  to 
show  cause  why  the  Commission 
should  not  revoke  their  respective 
licenses  for  failure  to  comply  with 
sections  8  and  19  of  the  Shipping  Act 
of  1984,  46  U.S.C.  app.  §  1/07  and 
§  1718,  as  amended,  and  46  CFR  part 
515. 

The  Order's  full  text  may  be  viewed 
on  the  Commission's  Home  page  at 
http://www.fmc.gov,  or  at  the  Office  of 
the  Secretary,  Room  1046,  800  N. 
Capitol  Street,  NW.,  Washington,  DC. 
Any  person  having  an  interest  and 
desiring  to  intervene  in  this  proceeding 
shall  file  a  petition  for  leave  to  intervene 
in  accordance  with  Rule  72  of  the 
CommissioB's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72,  and  the 
procedural  schedule  set  forth  in  the 


Commission's  November  17,  2003 
Order. 

Bryant  L  VanBrakle, 

Secretary 


[FRDoc. 


)3-29415  Filed  11-24-03;  8:45  am] 


nUJNO  CODE  6730-01-^ 


GENERAL  SERVICES 
ADMINiiTRATION 

Office  ot  Govemmentwide  Policy; 
Revisioa  of  a  Standard  Form  by  the 
Department  of  the  Treasury 


AGENCY: 


Policy,  (;SA. 
ACTION:  (Notice. 


Office  of  Govemmentwide 


SUMMARY:  The  Department  of  the 
Treasur^  revised  SF  3881,  ACH  Vendor/ 
Miscellaieous  Payment  Enrollment  to: 

Remofe  the  CTP  checkbox  and  the 
OMB  exiiiration;  and 

Authorize  form  for  local  reproduction. 
This  wai^due  to'low  demand  in  the 
Federal  Supply  Service. 

You  can  obtain  the  updated  form  in 
two  ways: 

On  tht  internet.  Address:  http:// 
w3.gsa.gpv/web/cJnewform.nsf/ 
MainMetni?OpenForin  or; 

From  GSA,  Forms-MCF,  Attn.: 
Barbara  Williams,  (202)  501-0581. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lois  Holland  (202)  622-1563.  This 
contact  is  for  information  about 
completing  the  form  only. 
DATES:  affective  November  25.  2003. 

Dated:  November  18,  2003. 
Barbara  if.  Williams, 
Deputy  S  andard  and  Optional  Forms 
Managert^ent  Officer,  General  Services 
Adminisltation. 
[FR  Doc.  )3-29362  Filed  11-24-03;  8:45  am] 

BILUNG  C(  DE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAMSERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 


AGENCY 

action: 


Office  of  the  Secretary,  HHS. 
^lotice;  correction. 


SUMMAR  r:  The  Office  of  the  Secretary, 
HHS,  pi  blished  a  notice  in  the  Federal 
Register  of  November  10,  2003, 
concern  ng  a  finding  of  scientific 
misconc  uct  regarding  Dr.  Gelbemd.  The 
docume  it  contained  a  typographical 
errgr. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director ,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
301-44^5330. 


Correction 

In  the  Federal  Register  of  November 
10,  2003,  in  FR  Doc.  03-28197,  on  page 
63799  in  the  first  column  at  letter  "B" 
replace  the  first  sentence  to  read: 
"Hypertension  2000  paper  #2:  Figure  lA 
merited  retraction." 

Dated:  November  18, 2003. 
Lawrence  J.  Rhoadw, 

Acting  Directm;  Office  of  Research  Integrity. 
[FR  Doc.  03-29335  Filed  11-24-03;  8:45  am] 

BtLUNG  CODE  4150-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doclwt  Nos.  2002E-0099, 2002E-0184,  and 
2003E-02S5] 

Determination  of  Regulatory  Review 
Period  for  Purpoees  of  Patent 
Extension;  XIGRIS 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  XIGRIS 
and  is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  three  applications  to 
the  Director  of  Patents  and  Trademarks, 
Department  of  Commerce,  for  the 
extension  of  three  patents  which  claim 
that  human  biological  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  Kffl  20857,  240-453-6699. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
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anvpunt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human 
biological  products,  the  testing  phase 
begins  when  the  exemption  to  permit 
the  clinical  investigations  of  the 
biological  becomes  effective  arid  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  human  biological  product  and 
continues  until  FDA  grants  permission 
to  market  the  biological  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  biological  product 
will  include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  -U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  biological  product  XIGRIS 
(droctrecogin  alpha).  XIGRIS  is 
indicated  for  the  reduction  of  mortality 
in  adult  patients  with  severe  sepsis 
(sepsis  associated  with  severe  organ 
dysfunction)  who  have  a  high  risk  of 
death.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received 
three  patent  term  restoration 
applications  for  XIGRIS  (U.S.  Patent 
Nos.  4,775.624;  5,681,932;  and 
5,270,040)  fi-om  Eli  Lilly  &  Co.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  these 
patents'  eligibility  for  patent  term 
restoration.  In  a  letter  dated  December 
30,  2002,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human 
biological  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  XIGRIS  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
XIGRIS  is  2,493  days.  Of  this  time,  2,193 
days  occiured  during  the  testing  phase 
of  the  regulatory  review  period,  while 
300  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  January  26, 1995.  The 
applicant  claims  January  25, 1995,  as 
the  date  the  investigational  new  drug 


application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  January  26, 1995, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  biological  product  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262):  January  26,  2001.  FDA  has 
verified  the  applicant's  claim  that  the 
biological  license  application  (BLA)  for 
XIGRIS  (BLA  125029/0)  was  initially 
submitted  on  January  26.  2001. 

3.  The  date  the  application  was 
approved:  November  21,  2001.  FDA  has 
verified  the  applicant's  claim  that  BLA 
125029/0  was  approved  on  November 
21,2001. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,397  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written 
comments  and  ask  for  a  redetermination 
by  January  26.  2004.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  May  24,  2004.  To  meet  its 
burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857,  part  1, 
98th  Cong.,  2d  sess.,  pp.  41-42, 1984.) 
Petitions  should  be  in  the  format 
specffied  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management.  Three  copies  of  any 
mailed  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Comments  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  30,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  03-29333  Filed  11-24-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dociwt  No.  2001P-0075] 

Joint  Meeting  of  ttie  Nonfireacription 
Drugs  Advisory  Committee  and  the 
Advisory  Committee  for  Reproductive 
Health  Drugs;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committees: 
Nonprescription  Drugs  Advisory 
Committee  and  the  Advisory  Committee 
for  Reproductive  Health  Drugs. 

General  Function  of  the  Committees: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  16,  2003,  from  8  a.m. 
to  5  p.m. 

t  Addresses:  Electronic  comments 
should  be  submitted  to  http:// 
www.fda.gov/dockets/ecomments. 
Select  "OlP-0075— Switch  Status  of 
Emergency  Contraceptives  from  Rx  to 
OTC"  and  follow  the  prompts  to  submit 
your  statement.  Written  comments 
should  be  submitted  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 

Location:  Hilton  Washington  DC 
North/Gaithersburg,  The  Ballrooms,  620 
Perry  Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093)  Rockville.  MD  20857.  301-827- 
7001.  or  e-mail:  SomersK@cder.fda.gov, 
or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area)  codes  12541  and  12537.  Please  call 
the  Information  Line  for  up  to  date 
information  on  this  meeting. 

Agenda:  The  committees  will 
consider  the  safety  and  efficacy  of  new 
drug  application  21-045,  proposing 
over-the-counter  use  of  Plan  B 
(levonorgestrel),  Women's  Capitol  Corp.. 
for  reducing  the  chance  o£  pregnancy 
after  unprotected  sex  (if  contraceptive 
failed  or  if  birth  control  was  not  used). 
The  sponsor  proposes  a  0.75  milligram 
(mg)  tablet  taken  as  soon  as  possible,  but 
no  later  than  72  hours  after  unprotected 


66114 


Federal  Register /Vol.  68, 


No.  227 /Tuesday,  November  25,  2003 /Notices 


sex  with  a  second  0.75  mg  tablet  taken 
12  hours  after  the  first  tablet. 

The  background  material  will  become 
available  no  later  than  the  day  before 
the  meeting  and  will  be  posted  under 
the  Nonprescription  Drugs  Advisory 
Conunittee  (NDAC)  docket  Web  site  at 
http://www.fda.gov/ohrms/dockets/ac/' 
acmenu.htm.  (Click  on  the  year  2003 
and  scroll  doMm  to  NDAC  meetings.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  must  be  made  to  the 
contact  person  by  December  5,  2003. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  11 
a.m.  and  12  noon.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  5,  2003,  and 
.  submit  a  brief  statement  of  the  general 
nattire  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  ai^ 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendemce  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Karen 
Templeton-Somers  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  17,  2003. 
Peter  I.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FRDoc.  03-29334  Filed  11-24-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNial  InstttutM  of  Health 

Notice  of  LteUng  of  Granto  for 
Rataarch  Profacta 

AGENCY:  National  histitutes_of  Health. 
Department  of  Health  and  Human 
Services. 

ACTION:  Notice. 

SMMARY:  Section  52.1(b)  of  the 
regulations  governing  grants  for  research 
projects,  codified  at  42  CFR  part  52, 


providei  that  the  Secretary  of  Health 
and  Hm  lan  Services  will  periodically 
publish  i  list  of  all  of  the  research 
project  (  rant  programs  to  which  the 
researcli^  project  grant  regulations  apply. 
This  Notice  provides  the  most  recent  list 
of  the  pipgrams  covered  by  the 
regulations  and  supersedes  and  replaces 
the  priof  Notice  published  October  24, 
1996  (61j  FR  55102-55106). 
EFFECTIVE  DATE:  November  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore,  1 IIH  Regulations  Officer,  Office 
of  Mana  ;ement  Assessment,  601 1 
Executii  e  Boulevard,  Room  601 ,  MSC 
7669,  Re  ckville,  MD  20892,  telephone 
(301)  49  >-4607  (not  a  toll-free  number), 
fax  (301  402-0169,  e-mail 
jm40z@i  ih.gov. 

SUPPt^M  ENTARY  INFORMATION:  The 

National  Institutes  of  Health  (NIH) 
published  a  final  rule  in  the  Federal 
Registei\on  October  24, 1996  (61  FR 
55102-^106),  amending  the  regulations 
at  42  CFR  part  52,  Ckants  for  Research 
Projects,,  which  govern  Public  Health 
Service  IPHS)  research  project  grants. 
The  regu  lations  were  amended  to  apply 
to  all  res  sarch  project  grant  programs 
administered  by  NIH  and  the 
Department  of  Health  and  Human 
Services  (Department),  except  for  grants 
for  healt  i  services  research, 
demonsi  ration,  and  evaluation  projects 
adminisi  ered  by  the  Agency  for  Health 
Care  Pol  cy  and  Research  (AHCPR),  to 
make  it  i  innecessary  to  include  a  long 
list  of  pr  igrams  in  the  regulations  or  to 
go  throu  »h  the  lengthy  process  of 
amendii  g  the  regulations  each  time  a 
new  pro  ^am  is  established.  At  that  time 
we  prov  ded  in  the  preamble  a  listing  of 
the  appl  cable  programs  and  indicated 
that  we  1  vould  periodically  publish  a 
list  of  th ;  research  project  grant 
programs  to  which  the  regulations 
apply,  a*d  the  applicability  of  the 
regulatic  ns  to  new  programs  would  be 
announc  ed  as  Department  components 
initiated  new  programs. 

We  ar(  i  publishing  the  list  of  progreuns 
to  which  the  regulations  apply  to  reflect 
the  addi  ion  of  new  authorities  in 
sections  31 7J,  31 7K,  31 7L,  330E,  399M, 
399N.  4(  9E,  434A,  4451,  447B,  and  1261 
of  the  Pv  blic  Health  Service  Act  (PHS 
Act),  as  i  imended.  Section  317J  of  the 
PHS  Act  (42  U.S.C.  247b-ll),  as 
amende*  by  section  601  of  the 
Childrei  's  Health  Act  of  2000,  Public 
Law  106-310,  concerns  research  with, 
respect  t  d  education  and  tredning  for 
health  p  -ofessionals  and  the  general 
public  relating  to  the  effects  of  folic  acid 
in  preventing  birth  defects.  Section 
31 7K  of  he  PHS  Act  (42  U.S.C.  247b- 
12),  as  a  nended  by  section  901  of 
Public  L  iw  106-310,  concerns  research 


relating  to  risk  factors,  prevention 
strategies,  and  the  roles  of  the  family, 
bealth  care  providers,  and  the 
community  in  safe  motherhood.  Section 
31 7L  of  the  PHS  Act  (42  U.S.C.247b- 
13),  as  amended  by  section  911  of 
Public  Law  106-310,  concerns 
epidemiological  research  on  the 
prevention  of  prenatal  and  postnatal 
smoking,  alcohol,  and  illegal  drug  use. 
Section  330E  of  the  PHS  Act  (42  U.S.C. 
254C-5),  as  amended  by  section  801  of 
Public  Law  106-310,  concerns  research 
relating  to  intervention  strategies  to 
improve  the  lives  of  persons  with 
epilepsy,  particularly  children.  Section 
399M  of  the  PHS  Act  (42  U.S.C.  280g- 
1).  as  amended  by  section  702  of  Public 
Law  106-31O,  concerns  research  relating 
to  the  efficacy  of  new  screening 
techniques  and  technology,  including 
clinical  studies  on  the  efficacy  of  new 
interventions,  regarding  hearing  loss  in 
infants.  Section  399N  of  the  PHS  Act  (42 
U.S.C.  280g-2),  as  amended  by  section 
1101  of  Public  Law  106-310,  concerns 
research  relating  to  improving  the 
outcomes  among  children  with 
childhood  cancers  and  resultant 
secondary  conditions.  Section  409E  of 
the  PHS  Act  (42  U.S.C.  284i),  as 
amended  by  section  1901  of  Public  Law 
106-310,  concerns  research  relating  to 
autoimmiine  diseases.  Section  434A  of 
the  PHS  Act  (42  U.S.C.  285c-9),  as     - 
amended  by  section  402  of  Public  Law 
106-310,  concerns  long-term 
epidemiology  studies  relating  to  type  1 
or  juvenile  diabetes.  Section  4451  of  the 
PHS  Act  (42  U.S.C.  285e-10a).  as  added 
by  section  801  of  the  Public  Health 
Improvement  Act,  Public  Law  106-505, 
concerns  Alzheimer's  Disease  Clinical 
Research  and  Training  Awards  to 
enhance  and  promote  the  translation  of 
new  scientific  knowledge  into  clinical 
practice  relatecito  the  diagnosis,  care, 
and  treatment  of  individuals  with 
Alzheimer's  disease.  Section  44  7B  of  the 
PHS  Act  (42  U.S.C.  285f-3),  as  amended 
by  section  901  the  Public  Health 
Improvement  Act,  Public  Law  106-505, 
concerns  Sexually  Transmitted  Disease 
Clinical  Research  and  Training  Awards 
to  enhance  and  promote  the  translation 
of  new  scientific  knowledge  into 
clinical  practice  related  to  the  diagnosis, 
care,  and  treatment  of  individuals  with 
sexually  transmitted  diseases.  Finally, 
section  1261  of  the  PHS  Act  (42  U.S.C. 
300d-61),  as  amended  by  section  1303 
of  Public  Law  106-310,  concerns  basic 
and  applied  research  regarding 
traumatic  brain  injiuy,  including  the 
development,  modification,  and 
evaluation  of  therapies  and  programs  of 
rehabilitation  toward  reaching  or 
restoring  normal  capabilities. 


The  regulations  codified  at  42  CFR 
part  52  apply  to  all  Public  Health 
Service  research  project  grant  programs 
except  for  grants  for  health  services 
research,  demonstration,  and  evaluation 
projects  administered  by  the  AHCPR. 
Specifically,  the  research  project  grant 
authorities  to  which  the  Grants  for 
Research  Projects  regulations  apply 
include: 

(1)  Research  into  the  cause,  diagnosis, 
treatment,  control,  or  prevention  of  the 
physical  or  mental  diseases,  injuries,  or 
impairments  to  himian  life,  as 
authorized  by  sections  301,  302,  and 
related  provisions  of  the  PHS  Act  (42 
U.S.C.  241.  242); 

(2)  Research  into  the  prevention  and 
control  of  childhood  lead  poising,  as 
authorized  imder  section  301  of  the  PHS 
Act  (42  U.S.C.  241); 

(3)  Epidemiologic  studies,  and  state- 
based  research  capacity  building 
projects  for  the  prevention  of  primary 
and  secondary  disabilities,  as 
authorized  under  section  301  of  the  PHS 
Act(42U.  SC.  241); 

(4)  Ecological  and  epidemiologic 
research  studies  in  Lyme  disease, 
including  disease  surveillance, 
development  and  evaluation  of 
prevention  and  control  studies,  and 
development  of  improved  diagnostic 
tests,  as  authorized  under  section  301  of 
the  PHS  Act  (42  U.S.C.  241); 

(5)  Research  for  the  development  of 
knowledge  and  approaches  to  the 
epidemiology,  ieitolog}',  diagnosis, 
treatment,  control  and  prevention  of 
narcotic  addiction  and  intravenous  (IV)- 
related  AIDS  and  drug  abuse,  as 
authorized  under  sections  301  and  302 
of  the  PHS  Act  (42  U.S.C.  241,  242); 

(6)  Investigations  to  identify  strategies 
for  prevention  of  childhood  deaths  fi-om 
diarrhea,  as  authorized  under  sections 
301  and  317(k)  of  the  PHS  Act  (42 
U.S.C.  241,  247b(k)); 

(7)  HIV/ AIDS  surveillance.  HIV 
serosurveillance  surveys  and  studies, 
and  epidemiologic  research  studies  of 
AIDS  and  HIV  infection,  as  authorized 
under  sections  301  and  317(k)  of  the 
PHS  Act  (42  U.S.C.  241.  247b{k)); 

(8)  Surveillance  and  epidemiologic 
studies  for  the  prevention  of  infectious 
diseases  and  injimes  in  children  in 
child  day  care  settings,  as  authorized 
under  sections  310,  317(k),  and  391  of 
the  PHS  Act  (42  U.S.C.  241,  247b(k), 
280(b)); 

(9)  Research  into  prevention  and 
control  of  tuberculosis,  especially 
research  concerning  strains  of 
tuberculosis  resistant  to  drugs  and 
research  concerning  cases  of 
tuberculosis  that  affect  certain 
populations,  as  authorized  by  section 
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317E  of  the  PHS  Act  (42  U.S.C.  247b- 

6): 

(10)  Research  with  respect  to 
education  and  training  for  health 
professionals  and  the  general  public 
relating  to  the  effects  of  folic  acid  in 
preventing  birth  defects,  as  authorized 
by  section  31 7J  of  the  PHS  Act  (42 
U.S.C.  247b-ll); 

(11)  Research  relating  to  risk  factors, 
prevention  strategies,  and  the  roles  of 
the  family,  heedth  care  providers,  and 
the  community  in  safe  motherhood,  as 
authorized  by  section  317K  of  the  PHS 
act,  as  amended  by  section  901  of  Public 
Law  106-310  (42  U.S.C.  424b-12); 

(12)  Epidemiological  research  on  the 
prevention  of  prenatal  and  postnatal 
smoking,  alcohol,  and  illegal  drug  use, 
as  authorized  by  section  31 7L  of  3ie 
PHS  Act,  as  amended  by  section  911  of 
Public  Law  106-310  (42  U.S.C.  247b- 
13); 

(13)  Research  relating  to  intervention 
strategies  to  improve  the  lives  of 
persons  with  epilepsy,  particularly 
children,  as  authorized  by  section  330E 
of  the  PHS  Act  (42  U.S.C.  254c-5); 

(14)  Injury  prevention  and  control 
research,  as  authorized  by  section  391  of 
the  PHS  Act  (42  U.S.C.  280b); 

(15)  Research  relating  to  the  efficacy 
of  new  screening  techniques  and 
technology,  including  clinical  studies  of 
screening  methods  and  studies  on  the 
efficacy  of  new  interventions,  regarding 
hearing  loss  in  infants,  as  authorized  by 
section  399M  of  the  PHS  Act,  as 
amended  by  section  702  of  Public  Law 
106-310  (42  U.S.C.  280g-l); 

(16)  Research  relating  to  improving 
the  outcomes  among  children  with 
childhood  cancers  and  resultant 
secondary  conditions,  as  authorized  by 
section  399N  of  the  PHS  Act,  as 
amended  by  section  1101  of  Public  Law 
106-310  (42  U.S.C.  280g-2); 

(17)  Research  on  osteoporosis,  Paget's 
disease  and  related  bone  disorders,  as 
authorized  by  section  409A  of  the  PHS 
Act  (42  U.S.C.  284e); 

(18)  Research  relating  to  autoimmune 
diseases,  as  authorized  by  section  409E 
of  the  PHS  Act,  as  amended  by  section 
1901  of  Public  Law  106-310  (42  U.S.C. 
284i); 

(19)  Long-term  epidemiology  studies 
relating  to  type  1  or  juvenile  diabetes,  as 
authorized  by  section  434A  of  the  PHS 

■Act,  as  amended  by  section  402  of 
Public  Law  106-310  (42  U.S.C.  285c-9); 

(20)  Biomedical  research  in  areas 
relating  to  Alzheimer's  disease  and 
related  dementias,  as  authorized  by 
section  445B  of  the  PHS  Act  (42  U.S.C. 
285e-4); 

(21)  Clinical  research  and  training  to 
enhance  and  promote  the  translation  of 
new  scientific  knowledge  into  clinical 


practice  related  to  the  diagnosis,  care 
and  treatment  of  individuals  with 
Alzheimer's  disease,  as  authorized  by 
section  4451  of  the  PHS  Act  (42  U.S.C. 
285e-10a); 

(22)  Clinical  research  and  training  to 
enhance  and  promote  the  translation  of 
new  scientific  knowledge  into  cUnical 
practice  related  to  the  diagnosis,  care, 
and  treatment  of  individuals  with 
sexually  transmitted  diseases,  as 
authorized  by  section  44  73  of  the  PHS 
act.  as  amended  by  section  901  of  Public 
Law  106-505  (42  U.S.C.  285f-3); 

(23)  Research  relating  to  medical 
rehabilitation,  as  authorized  by  section 
452  of  the  PHS  Act  (42  U.S.C.  285g-4); 

(24)  Research  on  clinical  and  health 
services  on  eye  care  and  diabetes,  as 
authorized  by  section  456  of  the  PHS 
Act  (42  U.S.C.  285i-l); 

(25)  Research  on  multiple  sclerosis, 
especially  research  on  the  effects  of 
genetics  and  hormonal  changes  on  the 
progress  of  the  disease  .  as  authorized 
by  section  460  of  the  PHS  Act  (42  U.S.C. 
285J-3); 

(26)  Research  on  the  social, 
behavioral,  and  biomedical  etiology, 
mental  and  physical  health 
consequences,  and  social  and  economic 
consequences  of  alcohol  abuse  and 
alcoholism,  as  authorized  by  464H  of 
the  PHS  Act  (42  U.S.C.  285n); 

(27)  Health  services  research  activities 
with  respect  to  the  prevention  of  alcohol 
abuse  and  treatment  of  alcoholism,  as 
authorized  by  section  464H  of  the  PHS 
Act  (42  U.S.C.  285n)  and  defined  in 
section  409  of  the  PHS  Act  (42  U.S.C. 
284d); 

(28)  Research  under  the  Medication 
Development  Program  to  encourage  and 
promote  the  development  and  use 
medications  to  treat  drug  addiction;  and 
to  collect,  analyze,  and  disseminate 
data,  as  authorized  by  section  464P  of 
the  PHS  Act  (42  U.S.C.  285o-4); 

(29)  Research  on  health  related 
educational  technologies,  medical 
library  science  and  related  activities, 
and  for  the  development  or 
dissemination  of  new  knowledge, 
techniques,  systems,  and  equipment  for 
processing,  storing,  retrieving,  and 
distributing  information  pertaining  to 
health  sciences,  as  authorized  by  section 
473  of  the  PHS  Act  (42  U.S.C.  286b-4); 

(30)  Research  in  the  biomedical , 
contraceptive,  development,  behavioral 
and  program  implementation  fields 
related  to  family  planning  and 
population,  as  authorized  by  section 
.1004  of  the  PHS  Act  (42  U.S.C.  300a- 
2); 

(31)  Basic  and  applied  research 
regarding  traumatic  brain  injmy, 
including  the  development, 
modification,  and  evaluation  of 
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therapies  and  programs  of  rehabilitation 
toward  reaching  or  restoring  normal 
capabilities,  as  authorized  by  section 
1261  of  the  PHS  Act,  as  amended  by 
section  1301  of  Public  Law  106-310  (42 
U.S.C.  300d-61): 

(32)  Research  on  the  causes, 
consequences  and  approaches  of  coping 
with  adolescent  sexual  relations, 
contraceptive  use,  pregnancy,  and 
parenthood  ,  as  authorized  by  section 
2008  of  the  PHS  Act  (42  U.S.C.  SOOz- 
7): 

(33)  Research  relating  to  the 
evaluation  of  drug  treatments  for  AIDS 
not  approved  by  the  Commissioner  of 
Food  and  E>rugs,  as  authorized  by 
section  2314  of  the  PHS  Act  (42  U.S.C. 
300CC-14): 

(34)  International  research  relating  to 
the  development  and  evaluation  of 
vaccines  and  treatments  for  AIDS,  as 
authorized  by  section  2315  of  the  PHS 
Act  (42  U.S.C.  300CC-15): 

(35)  Long-term  researdi  into 
treatments  for  AIDS,  as  authorized  by 
section  2320  of  the  PHS  Act  (42  U.S.C. 
30OCC-20); 

(36)  Research  relating  to  AIDS 
conducted  outside  of  the  United  States 
by  qualified  foreign  professionals  and 
collaborative  research  involving 
American  and  foreign  participants,  as 
authorized  by  section  2354  of  the  PHS 
Act  (42  U.S.C.  300CC-41); 

(37)  Basic  research  to  identify, 
characterize,  and  quantify  risks  to 
human  health  from  air  pollutants,  as 
authorized  by  section  103  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7403); 

(38)  Electronic  product  radiation 
control  research  programs  designed  to 
protect  the  public  health  and  safety 
from  electronic  product  radiation,  as 
authorized  by  section  532  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 
amended  (21  U.S.C.  360ii); 

(39)  Research  into  areas  where  a 
microgravity  environment  may 
contribute  to  significant  progress  in  the 
understanding  and  treatment  of  diseases 
and  other  medical  conditions  ,  as 
authorized  by  section  603  of  the 
National  Aeronautics  and  Space 
Administration  Authorization  Act, 
Fiscal  Year  1993  (42  U.S.C.  2487b); 

(40)  Support  for  radiation  studies  and 
research,  as  authorized  under  section 
301  of  the  PHS  Act  (42  U.S.C.  241)  and 
by  section  20(a)  of  the  Occupational 
Safefy  and  Health  Act  of  1970  (29  U.S.C. 
669(a)): 

(41)  Research  oil  occupational  safety 
and  health  problems  in  industry,  as 
authorized  by  section  20(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a))  and  section  501 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  (30  U.S.C.  951);  and 


(42)  Raseeurh  to  stimulate  health- 
related  technological  innovation, 
especialli^  through  the  use  of  small 
business! minority,  and  disadvantaged 
firms  an^  increased  private  sector 
commerctialization  of  innovations 
derived  ^om  federal  research  and 
developiiient,  as  authorized  under 
section  3|31  of  the  PHS  Act  (42  U.S.C. 
241),  in  accordance  with  the  procedures 
prescribed  pursuant  to  section  2  [9]  of 
the  Small  Business  Innovation 
Development  Act  of  1982,  as  amended 
(15  U.S.C.  638). 

The  Cajtalogue  of  Federal  Domestic 
Assistance  (CFDA)  numbered  programs 
affected  Ay  title  42  of  the  Code  of 
Federal  regulations,  part  52,  are: 
93.113 — Biological  Response  to 

Environmental  Health  Hazards 
93.114 — kpplied  Toxicological 

Research  and  Testing 
93.115 — biometry  and  Risk  Estimation" 

Heal^  Risks  from  Environmental 

Expdsures 
93.118— Required  Immunodeficiency 

Synqrome  (AIDS)  Activity 
93.121 — Oral  Diseases  and  Disorders 

Research  -^ 

93.135 — Centers  for  Research  and 

Dempnstration  for  Health 

Promotion  and  Disease  Prevention 
93.136— Injury  Control  Research 

Proj^s 
93.154 —  special  International 

Posti  loctoral  Research  Program  in 

Acqi  ired  Immimodeficiency 

Syn(  rome  (AIDS) 

93.172 —  -iuman  Genome  Research 

93.173—  Biological  Research  Related  to 
Deal  less  and  Communicative 
Diso  ders 

93.184 —  Disabilities  Prevention 
93.198—  Jiological  Models  and 

Materials  Resources  Program 
93.242— Mental  Health  Research  Grants 
93.262— pccupational  Safety  and  Health 

Rese  arch  Grants 
93.271—  \lcohol  Scientist  Development 
Awa  rd;  Scientist  Development 
Awa  rd  for  Clinicians;  and  Research 
Scie  itist  Award 
93.172 — ixunan  Genome  Research 
93.273—  \lcohol  Research  Programs 
93.277— brug  Abuse  Scientist 

Development  Award  for  Clinicians, 
and  Scientist  Development  Awards 
93.279— Drug  Abuse  Research  Programs 
93.281— y^ental  Health  Research 
Scietitist  Development  Award, 
Research  Scientist  Development 
Awa  rd  for  Clinicians,  and  Research 
Scie  itist  Award 
93.283— penters  for  Disease  Control- 
Investigation  and  Technical 
Assistance 
93.306—  [Comparative  Medicine  Program 
(fori  lerly  called  Laboratory  Animal 
Scie  ices  and  Primate  Research) 


93.333— General  Clinical  Research 

Centere 
93.361 — Nursing  Research 
93.371 — ^Biomeoical  Research 

Technology 
93.389 — ^Research  Centers  in  Minority 

Institutions 
93.390— Academic  Research 

Enhancement  Award 
93.393 — Cancer  Cause  and  Prevention 

Research 
93.394 — Cancer  Detection  and  Diagnosis 

Research 
93.395 — Cancer  Treatment  Research 
93.396 — Cancer  Biology  Research 
93.821 — Biophysics  and  Physiological 

Sciences  Research 
93.837 — Heart  and  Vascular  Diseases 

Research 
93.838 — Lung  Diseases  Research  13 
93.839 — Blood  Diseases  and  Resources 

Research 
93.846 — Arthritis,  Musculoskeletal  and 

Skin  Diseases  Research 
93.847 — Diabetes,  Endochrinology  and 

Metabolic  Reseeirch 
93.848 — ^Digestive  Diseases  and      v 

Nutrition  Research 
93.849 — Kidney  Diseases,  Urology  and 

Hematology  Research 
93.853— Clinical  Research  Related  to 

Neurological  Disorders 
93.854 — Biological  Basic  Research  in 

the  Neurosciences 
93.855 — Allergy,  Immunology,  and 

Transplantation  Research 
93.856 — Microbiology  and  Infectious 

Diseases  Research 
93.859 — Pharmacological  Sciences 
93.862— Genetics  Research 
93.863— Cellular  and  Molecular  Basis  of 

Disease  Research 
93.864— Population  Research 
93.865 — ^Research  for  Mothers  and 

Children 
93.866— Aging  Research 
93.867— Vision  Research 
93.879 — Medical  Library  Assistance 
93.929 — Center  for  Medical 

Rehabilitation  Research 
93.934 — Fogarty  International  Research 

Collaboration  Award 
93.939 — Blood  Diseases  and  Resources 

Research 
93.941— HIV  Demonstration,  Research, 

Public  and  Professional  Education 

Projects 
93.942 — ^Research,  Treatment  and 

Education  Programs  on  L5rme 

Disease  in  the  United  States 
93.943 — Epidemiologic  Research 

Studies  of  Acquired 

Immunodeficiency  Syndrome  ' 

(AIDS)  and  Human 

Immunodeficiency  Virus  (HIV) 

Infection  in  Selected  Population 

Groups 
93.947— Tuberculosis  Demonstration, 

Research,  Public  and  Professional   I 

Education 


Dated:  September  29,  2003. 
Elias  A.  Zerfaouni, 

Director,  National  Institutes  of  Health. 

Approved:  November  10,  2003. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  03-29410  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Emergency  \ 

Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
U.S.  Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  Jake  this  opportunity  to 
comment  on  proposed  new  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  customer 


FEMA  forms 


satisfaction  with  Building  Science  & 
Technology  publications  that  contain 
guidance  on  construction  practices  in 
reducing  damage  from  natural  and  man- 
made  hazards. 

SUPPLEMENTARY  INFORMATK>N:  Executive 
Order  12862  requires  Federal  agencies 
to  survey  their  customers  in  order  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services. 
FEMA  wishes  to  obtain  feedback  from 
users  of  Buildings  Science  and 
Technology  (BS&T)  publications, 
particularly  fix)m  those  who  have 
ordered  publications  in  the  past  three 
years.  The  publications  offer  state-of- 
the-art  construction  practices  for 
building  safety  and  to  reduce  the  risk  of 
future  damage  from  natiu'al  and  man- 
made  hazards.  The  feedback  project  is 
an  opportimity  for  customers  to  evaluate 
publications  as  a  whole,  with  a  special 
focus  on  construction  in  flood  hazard 
areas,  including  coastal  area.  With 
customer  feedback  information,  BS&T 
can  revise  and  otherwise  improve  the 
presentation  of  technical  information  to 
better  suit  the  needs  and  desires  of 
customers,  thereby  improving  building 
safety  and  successfully  reducing  future 
building  losses  from  natural  and  man- 
made  hazards. 

Collection  of  Information 

Title:  Building  Science  &  Technology 
(BS&T)  Publications  Customer 
Satisfaction  Research,  FEMA. 


Type  of  Information:  New. 

Abstract:  (1)  2004  On-Line  Survey: 
Since  BS&T's  mission  is  to  improve  the 
safety  of  the  built  environment,  the 
feedback  project  evaluates  customer 
satisfaction  with  building  science 
publications,  as  well  as  customer 
reports  on  how  the  publications  are 
used,  their  impact  on  building  safety, 
and  how  they  could  be  improved.  (2) 
2004  Focus  Groups  (4):  With  completion 
of  the  on-line  survey,  subject  matter 
experts  who  use  the  publications  will  be 
recruited  to  participate  in  regional  focus 
groups  to  solicit  feedback  on  the  format 
and  content  of  BS&T  publications.  (3) 
2005-6  Ongoing  Customer  Feedback: 
BS&T  will  use  the  findings  of  the 
benchmark  survey  not  only  to  make 
needed  changes  immediately  but  to 
establish  a  base-line  of  information  for 
judging  whether  customer  satisfaction  is 
changing  over 'time.  With  each 
publication  ordered,  a  self-mailor 
postcard  will  be  included  that 
encourages  the  customer  to  provide 
feedback  on  the  usefulness  of  specific 
publications  and  any  comments. 

Affected  Public:  The  people  and 
organizations  affected  by  this  survey 
include:  (a)  Individuals  or  households, 
(b)  business  or  other  for-profit,  (c)  not- 
for-profit  institutions  (d)  Federal 
government,  and  (e)  State,  local  or  tribal 
government. 

Estimated  Total  Annual  Burden 
Hours:  496  hours. 


2004  On-Line  Survey 

Focus  Groups  (4) 

2005-2006  On-Going  Customer  Feedt)ack 

Total 


Numt>er  of 

respondents 

(A) 


1.000 
48 

390 


1438 


Frequency  of 

response 

(B) 


Hours  per 

response 

(C) 


0.17 

6.0 

0.02 


0.02 


Annual  tMjrden 

hours 

(A  X  B  X  C) 


200 

288 

8 


496 


Estimated  Cost:  $10,396.00. 


Program 


On-Line  Survey/Pre-Sun^ey  .... 

Focus  Groups  

On-Going  Customer  Feedt>ack 

Grand  total 


Burden  hours 


200 

288 

8 


496 


Median 
hourly  rate  $ 


20.96 
20.96 
20.96 


Average 

cost/resp<xKJent 

hour$ 


3.56 
3.56 
3.56 


Annualized 

costaU 
respondents 


$4,192.00 

6.036.00 

168.00 


10.396.00 


Comments:  Written  comments  are 
solicited  to:  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
acciu-acy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  biu-den 
of  the  collection  of  information  on  those 


who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Conunents  should  be 
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received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Branch,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate, 
Federal  Emergency  Management 
Agency,  Emergency  Preparedness  and 
Response  Directorate,  Department  of 
Homeland  Security.  500  C  Street  SW., 
Room  316,  Washington,  DC  20472. 

RM  nmTHER  MFORMATION  CONTACT: 
Contact  Gary  L.  Sepulvado,  Sr.,  Poli€:y 
Analyst,  BS&T,  FEMA/DHS,  202-646- 
3355.  You  may  contact  Ms.  Anderson 
for  copies  of  the  proposed  collection  of 
information  at  facsimile  number  (202) 
646-3347  or  e-mail  address: 
Information.Ck)Uections@fema.gov. 

"Dated:  November  18,  2003. 
Edward  W.Keman, 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-29353  Filed  11-24-03;  8:45  am] 
■UMG  CODE  tllO-IS-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Deckel  NO.FR-4815-N-92] 

Nolle*  of  Submission  of  Proposed 
Informrtlon  Collection  to  0MB:  Alaska 
NaUva/Natlva  Hawaiian  institutions 
Assisting  CommunKIss  (AN/NHAIC) 

AiQENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

This  is  a  request  to  reinstate  the 
information  collection  requirements  for 
the  grants  application  and  reporting  for 
Alaska  Native/Native  Hawaiian  coUeges 
and  universities.  These  competitive 
grants  promote  CDEG  eligible  activities 
to  expand  their  role  and  effectiveness  in. 
helping  their  communities  with 
neighborhood  revitalization,  housing, 
and  economic  development. 

DATES:  Comments  Due  Date:  December 
26.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 


approv4  number  (2528-0206)  and 
should  ie  sent  to:  Lauren  Wittenberg, 
OMB  D^sk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washiniton,  E)C  20503;  Fax  number 
(202)  3a  >-6974;  E-mail 
Lauren_  Wittenberg@omb.eop.gov. 

FOR  FUR  FHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  ^YO,  Department  of  Housing 
and  Urfaen  Development,  451  Seventib 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephoae  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mb.  Eddins  or  on  HUD's  Web  site 
at  http:/l/www5.hud.gov:63001/po/i/ 
icbts/co\lectionsearch.cfm. 
SUPPt^liENTARY  INFORMATK)N:  The 
Departnient  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  theifoUowing  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  whal  members  of  the  public  will  be 
affectedjby  the  proposal;  (7)  how 
frequency  information  submissions  will 
be  requik-ed;  (8)  an  estimate  of  the  total 
numberjof  hours  needed  to  prepare  the 
informa^on  submission  including 
number  of  respondents,  frequency  of 
respons  i,  and  hours  of  response;  (9) 
whethei  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  infor  nation  collection  requirement; 
and  (10]  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  lor  the  Department. 

This  lilotice  also  lists  the  following 
informauon: 

Title  if  Proposal:  Alaska  Native/ 
Native  Hawaiian  Institutions  Assisting 
Communities  (AN/NHAIC). 

OMB  Approval  Number:  2528-0206. 

Formpumbers:  HUD-424,  HUD- 
424B,  I1LJD-424C,  HUD424-CB,  SFLLL, 
HUD-2i80,  HlJD-2991,  HUD-2990, 
HlJD-2993,  and  HUD-2994. 

Descr  ption  of  the  Need  for  the 
Infonna  lion  and  its  Proposed  Use:  This 
is  a  reqt  est  to  reinstate  the  information 
collecti(  m  requirements  for  the  grants 
applicai  ion  and  reporting  for  Alaska 
Native/:  Jative  Hawaiian  colleges  and 
universities.  These  competitive  grants 
promote  CDEG  eligible  activities  to 


expand  their  role  and  effectiveness  in 
helping  their  communities  with 
neighborhood  revitalization,  housing, 
and  economic  development. 

Respondents:  Not-for-profit 
institutions.  Business  or  other  for- 
profits. 

Frequency  of  Submission :  On 
occasion.  Semi-annually,  Other  Final. 

Reporting  Burden:  Number  of 
Respondents  115;  Average  annual 
responses  per  respondent  2.2;  Total 
annual.responses  256;  Average  burden 
per  response  24  hrs. 

Total  Estimated  Burden  Hours:  6,196. 

Status:  Reinstatement  of  previously 
approved  collection  for  which  approval 
has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  November  19,  2003. 

Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  03-29332  Filed  11-24-03;  8:45  am] 

BNJJNG  CODE  4210-73-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  Na  480fr-FA-^3] 

Announcement  of  Funding  Award— FY 
2003  Healthy  Homes  Grant  Program 

AGENCY:  Office  of  the  Secretary— Office 
of  Healthy  Homes  and  Lead  Hazard 
Control,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  additional  funding 
decisions  made  by  the  Department  in  a 
competition  for  funding  imder  the 
Healthy  Homes  and  Lead  Technical 
Studies  Program  Notice  of  Funding 
Availability  (NOFA).  This 
aimoimcement  contains  the  name  and 
address  of  the  award  recipient  and  the 
amount  of  award. 

FOR  FURTHER  MFORMATION  CONTACT: 

Peter  J.  Ashley,  Department  of  Housing 
and  Urban  Development,  Office  of 
Healthy  Homes  Initiative  and  Lead 
Hazard  Control,  Room  P3206, 451 
Seventh  Street,  SW.,  Washington,  tJC, 
20410,  telephone  (202)  755-1785,  ext. 
115.  Hearing-  and  speech-impaired 
persons  may  access  the  nimiber  above 
via  TTY  by  calling  the  toll  free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
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SUPPLEMENTARY  INFORMATION:  The 

authority  for  making  funding  available 
under  the  Healthy  Homes  and  Lead 
Technical  Studies  Program  NOFA  is 
authorized  imder  sections  1011(gl(l), 
lOll(o),  1051-1053  of  the  residential 
Lead  Based  Paint  Hazard  Reduction  Act 
of  1992.  which  is  Title  X  of  the  Housing 
and  Community  Development  Act  of 
1992;  sections  501  and  502  of  the 
Housing  and  Urban  Development  Act  of 
1970;  and  the  Consolidated 


Appropriations  Resolution  of  003,  Pub. 
L.  108-7,  signed  February  20,  2003. 
These  awards  were  the  result  bf  a 
competition  annoimced  in  a  Federal 
Register  NOFA  published  on  April  25. 
2003  (68  FR  21347).  The  purpose  of  the 
competition  was  to  award  grant  funding 
of  approximately  $5,000,000  for  grants 
and  cooperative  agreements  for  the 
Healthy  Homes  and  Lead  Technical 
Studies  Programs.  Applications  were 
scored  and  selected  on  the  basis  of 


selection  criteria  contained  in  that 
Notice. 

A  total  of  $4,841,559  was  awarded  to 
eight  grantees.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987. 42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  this  awards  as  follows: 


Awardee 


Howard  University 

Xavier  University 

Panhandle  Health  District 

University  of  Illinois 

University  of  Cincinnati  ... 

Research  Triangle 

University  of  Illinois 

Georgia  Tech  

Tulane  University 

University  of  Minnesota  .. 


Address 


600  W  Street,  NW.,  Washington,  DC  20001  

1  Drexel  Drive,  New  Orleans,  LA  70125  

114  W  Riverside  Kellogg,  ID  83837  """'^. 

109  Coble  Hall  Champaign,  IL  61820  

P.O.  Box  670553  Cincinnati,  OH  45267 

3040  Comwallis  Road  Research  Triangle  Park,  NC  27709  .... 

801  South  Wright  Street,  Champaign,  ILL  61820  

505  Tenth  Street,  NW.,  Atlanta,  GA  30332-0420 

1440  Canal  Street,  Suite  800,  Box  TW-43,  New  Orleans,  LA 
200  Oak  Street,  SE,  Minneapolis.  MN  55455-2070  


Award 
Amount 


$999,996 
693.635 
252.072 
249.999 
233.420 
403.163 
280.266 
249.864 
854.909 
624.233 


(The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  14.902.) 

Dated:  November  5,  2003. 
Joseph  F.  Smith, 

Deputy  Director,  Office  of  Healthy  Homes  and 
Lead  Hazard  Control. 

(FR  Doc.  03-29328  Filed  11-24-03;  8:45  am] 

BILLING  COOE  4210-70-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4800-FA-25] 

Announcement  of  Funding  Award— -FY 
2003  Lead-Based  Paint  Hazard  Controi 
Grant  Program 

agency:  Office  of  the  Secretary— Office 
of  Healthy  Homes  and  Lead  Hazard 
Control,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  additional  funding 
decisions  made  by  the  Department  in  a 


competition  for  funding  under  the  Lead- 
Based  Paint  Hazard  Control  Grant 
Program  Notice  of  Funding  Availability 
(NOFA).  The  purpose  of  the  Lead-Based 
Paint  Hazard  Control  Grant  Program  is 
to  assist  states.  Native  American  Tribes 
and  local  governments  in  imdertaking 
comprehensive  programs  to  identify  and 
control  lead-based  paint  hazards  in 
eligible  privately  owned  housing  for 
rental  or  owner-occupants  in 
partnership  with  nonprofit 
organizations  including  grassroots  faith- 
based  and  other  conununity-based 
organizations.  This  announcement 
contains  the  name  and  address  of  the 
award  recipient  and  the  amoimt  of 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  E.  Ammon,  Department  of 
Housing  and  Urban  Development,  Office 
of  Healthy  Homes  and  Lead  Hazard 
Control,  Room  P3206,  451  Seventh 
Street  SW..  Washington.  DC,  20410, 
telephone  (202)  755-1785  ext.  158. 
Hearing-  and  speech-impaired  persons 
may  access  the  number  above  via  TTY 
by  calling  the  toll  free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 


supplementary  information:  HUD'S 
authority  for  making  funding  available 
under  the  Lead-Based  Paint  Hazard 
Control  Program  NOFA  is  the 
Consolidated  Appropriations  Resolution 
of  2003,  Pub.  L.  108-7.  approved 
February  20.  2003.  These  awards  were 
tiie  result  of  a  competition  annoimced 
in  a  Federal  Register  notice  published 
on  April  25.  2003  (68  FR  21279).  The 
purpose  of  the  competition  was  to 
award  grant  funding  of  approximately 
$96  million  in  Fiscal  Year  2003  and 
approximately  $7  million  in  previous 
year  recaptured  funds  for  grants  and 
cooperative  agreements  for  the  Lead- 
Based  Paint  Hazard  Control  Grant 
Program.  Applications  were  scored  and 
selected  on  the  basis  of  selection  criteria 
contained  in  that  NOFA. 

A  total  of  $74,440,446  was  awarded  to 
thirty  (30)  grantees.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545).  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  this  awards  as  follows: 


Awardee 


City  of  Woonsocket 

City  of  El  Paso  

City  of  Natkxial  City 
Hennepin  County  .... 
City  of  Rochester .... 
City  of  Hanistxjrg  ... 
Distrk:!  of  Columbia 

City  of  Dubuque  

Shelby  County 


Address 

169  Main  Street.  Woonsocket.  Rl  02895  

Two  Civrc  Center  Plaza-9th  Roor,  El  Paso,  TX  79901-1196  . 

1243  Natkmal  City  Blvd.,  San  Diego,  CA  91950  

417  North  5th  Street.  Room  320  Hennepin,  MN  55401-1362 

30  Church  Street.  Room  028B,  Rochester.  NY  14614 

10  N  2nd  Street.  Suite  206,  Harrisburg,  PA  17110  

801  N.  Capitol  Street,  Washington,  DC  20002  

1805  Central  Avenue,  Dubuque,  lA  52001-3656  

1075  Mullins  Statron  Rd.,  Memphis,  TN  38134  


Amount  awarded 


$585,000 
721,300 
2,984,152.00 
2,999,834.00 
2,918,430.00 
3,000,000.00 
2,997,743.00 
2,417,399.00 
3,000,000.00 
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Awardee 


Address 


Amount  awarded 


State  of  Penn  

City  of  Burlinglon 

State  of  Connecticut .. 

City  of  Waterloo 

State  of  Kansas 

State  of  New  Jersey  .. 

City  of  Sheboygan 

State  of  Maryland 

City  of  GrarKl  Rapids  . 

Cochise  County 

City  of  RoaiK>ke 

East  Hartford  

City  of  Erie 

City  of  Toledo 

State  of  Minnesota  .'.. 
City  of  New  Orleans  .. 

City  of  Warwick  

County  of  Santa  Cnjz 

City  of  Aientown  

Westchester  County  .. 
City  of  Jacksonville  .... 


P.O.  Box  90. 1 1h  Ftoor.  East  Wing.Harrisburg,  PA  17108-0090 

149  Church  S(  reet,  Ffaom  32,  Burlington,  VT  05401  

25  Sigoumey  Street,  IHartford,  CT  06106  

620  Mult)erry  itreet,  Watertoo,  lA  50703 

1000  5W  Jack  ion.  Suite  200.  Topeka,  KS  66612 

101  South  Bro  ad  Street,  PO  Box  806,  Trenton,  NJ  08625-0806  

807  Center  Avfenue,  Sheboygan,  Wl  53081  

100  Community  Place,  Crownsville,  MD  21032-2032 

300  Monroe  Avenue,  NW,  Grand  Rapids,  Ml  49503 

1415  Mekxly  4ane,  BWg  A,  Bisbee,  AZ  85603 

215  Church  A^e.,  SW,  Roanoke;  VA  24011 

740  Main  Streit.  East  Hartford,  CT  06108  „ 

826  Parade  Sfeet,  Erie,  PA  16503 

One  Govemmint  Center,  Suite  1800.  Toledo.  OH  43604 

121  East  7th  fflace,  St.  Paul,  MN  55101  

1340  Poydras  Street,  Suite  1000,  New  Orleans  Orleans,  LA  70112 

City  Hall,  WarWk*,  Rl  02886 t 

701  Ocean  Stibet,  Room  312,  Santa  Cruz,CA  95060 

City  of  Allento«m,  Allentown,  PA  18101 

48  Marline  Av*nue,  Room  414,  White  Plains,  NY  10601 

128  E.  Forsyth  Street,  Jacksonville,  FL  32202-3325  


3.000.000.00 
1,567.019.00 
3,000,000.00 
2,105.800.00 
2.999.955.00 
3.000.000.00 
3.000.000.00 
3.000.000.00 
2.966.651.00 
1,981.624.00 
1.543,704.00 
3,000,000.00 
3,000,000.00 
2.958,448.00 
2,453,664.00 
2,904,733.00 
1,887,814.00 
2,102,118.00 
1,149,077.00 
3,000,000 
2,196,000 


(The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  14.900.) 

Dated:  November  5,  2003. 
loaeph  F.  Smith. 

Deputy  Director,  Office  of  Healthy  Homes  and 
Lead  Hazard  Control. 

(FR  Doc.  03-29329  Filed  11-24-03;  8:45  am] 
BHJJNQ  COM  4210-70-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4851-FA-02] 

Announcement  of  Funding  Award — FY 
2003  Lead  Hazard  Reduction 
Demonstration  Grant  Program 

agency:  Office  of  the  Secretary— Office 

of  Healthy  Homes  and  Lead  Hazard 

Control,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

84JMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  additional  funding 


decisioi  is  made  by  the  Department  in  a 
competition  for  funding  under  the  Lead 
Hazard  jReduction  Demonstration  Grant 
Prograi$  Notice  of  Funding  Availability 
(NOFAl.  The  purpose  of  the  Lead 
Hazard  deduction  Demonstration  Grant 
Program  is  to  assist  areas  with  the 
highestUead  psunt  abatement  needs  in 
undertaking  programs  for  abatement, 
inspections,  risk  assessments,  temporary 
relocations,  and  interim  control  of  lead- 
based  p  unt  hazards  in  eligible 
private!  y-owned,  single-family  housing 
units,  a  id  multi-family  buildings  that 
are  occi  ipied  by  low-income  families. 
This  an  loimcement  contains  the  name, 
address  of  the  award  recipient  and  the 
amount  of  award. 

FOR  FUlfTHER  INFORMATION  CONTACT: 

Matthe^  E.  Ammon,  Department  of 
Housing  and  Urban  Development,  Office 
of  Healmy  Homes  and  Lead  Hazard 
Controi  Room  P3206,  451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  755-1785  ext.  158. 
Hearing-  and  speech-impaired  persons 
may  access  the  number  above  via  TTY 
by  calling  the  toll  free  Federal 


Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  HUD's 
authority  for  making  funding  available 
under  the  Lead  Hazard  Reduction 
Demonstration  Grant  Program  NOFA  is 
the  Consolidated  Appropriations 
Resolution  of  2003,  Pub.  L.  108-7, 
approved  February  20,  2003. 

These  awards  were  the  result  of  a 
competition  announced  in  a  Federal 
Register  NOFA  pubhshed  on  July  1, 
2003  (68  FR  39400).  The  purpose  of  the 
competition  was  to  award  grant  funding 
of  approximately  $49,675,000  for  grants 
and  cooperative  agreements  for  the  Lead 
Hazard  Reduction  Demonstration  Grant 
Program.  Applications  were  scored  and 
selected  on  the  basis  of  selection  criteria 
contained  in  that  NOFA. 

A  total  of  $49,675,000  was  awarded  to 
20  grantees.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545).  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  this  awards  as  follows: 


Awardee 


City  of  Cleveland 

City  of  Baltimore 

City  of  Rochester , 

Westchester  County  ... 

City  of  Boston 

City  of  Memphis  

City  of  St.  Louis 

State  of  Conrtectk»Jt ... 

City  of  New  York  

Qly  of  Philadelphia  .... 

City  of  Milwaukee 

District  of  Cohjmbia  .... 
City  of  Los  Angeles  .... 
San  Bemadino  County 
IHennepin  County 


Address 


1925  St.  Clair  Avenue,  Cleveland,  OH  44114 
210  Guilford  Ak«nue— 2nd  Roor,  Baltimore,  MD  21202 
30  Church  StrAet.  Room  028B,  Rochester,  NY  14614 
148  Martina  AVenue,  Room  414,  White  Plains,  NY  10601 
38  Winthrop  Street,  Hyde  Park,  MA  02136 

701  North  Maih  Street,  Memphis,  TN  38107 ..„. 

1015  Locust  areet.  Suite  1200,  St.  Louis,  MO  63101  

25  Sigoumey  ^treet,  Hartford,  CT  06106  

100  Gold  Street.  Room  9-08,  New  York,  NY  10038 

2100  West  Giiird  Avenue,  PNH,  BIdg.  3.  Philadelphia,  PA  19130-1400  ... 

841  N.  Broadway,  Milwaukee.  Wl  53202 

801  North  Capitol  Street,  NE,  Room  320  Washington,  DC  20002 „ 

1200  W.  Olyrripk:,  9th  Floor,  Los  Angeles,  CA  90017 

351  North  Moantain  View  Avenue,  Room  305  San  Bernardino.  CA  92415 
417  North  5th  Street.  Room  320,  Hennepin.  MN  55401-1362  


Award  amount 


$2,713,421 
2,600,000 
2,568,248 
2,000,000 
2,600,000 
2.599,715 
2,600,000 
2,600,000 
2,600,000 
2,599,998 
2,600,000 
2,000,000 
2,593,618 
2,600.000 
2,000,000 
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Awardee 

Mahoning  County  

City  of  Grand  Rapids 

City  &  County  of  SF  

City  of  Chicago 

City  of  Syracuse 


Address 

21  West  Boardnian  Street,  Youngstown,  OH  44503 

300  Monroe  Avenue,  NW,  Grand  Rapids,  Ml  49503 

25  Van  Ness  Avenue,  Suite  600,  San  Francisco,  CA  94012 

333  South  State  Street,  Chicago,  IL  60604 

201  East  Washington  Street,  Syracuse,  NY  13202 


Award  amount 


.  $2,600,000 
2,000,000 
2,600,000 
2,600,000 
2,600,000 


(The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  14.905.) 

Dated:  November  4,  2003. 
Joseph  F.  Smith, 

Deputy  Director.  Office  of  Healthy  Homes  and 
Lead  Hazard  Control. 

[FR  Doc.  03-29327  Filed  11-24-03;  8:45  am] 
BILUNG  CODE  4210-70-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4800-FA-26] 

Announcement  of  Funding  Award— FY 
2003  Operation  Lead  Eiimination 
Action  Program  (LEAP) 

AGENCY:  Office  of  the  Secretary— Office 
of  Healthy  Homes  and  Lead  Hazard 
Control,  HUD. 

ACIION:  Announcement  of  funding 
awards. 

SUMIMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  additional  funding 
decisions  made  by  the  Department  in  a 
competition  for  funding  imder  the 
Operation  Lead  Elimination  Action 
Program  (LEAP)  Notice  of  Funding 
Availability  (NOFA).  The  purpose  of  the 
LEAP  program  is  to  leverage  private 
sector  resources  to  eliminate  lead 
poisoning  as  a  major  public  health 
threat  to  young  children.  This 
annoimcement  contains  the  name  and 
address  of  the  award  recipient  and  the 
amount  of  award. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Baker,  Department  of  Housing  and 
Urban  Development,  Office  of  Healthy 
Homes  and  Lead  Hazard  Control,  Room 
P3206,  451  Seventh  Street  SW., 
Washington,  DC,  20410-3000,  telephone 
(804)  771-2100  ext.  3765.  Hearing-  or 
speech-impaired  persons  may  access  the 
numb^  above  via  TTY  by  calling  the 
toll  free  Federal  Information  Relay 
Service  at  1-800-877-8339. 


SUPPLEMENTARY  INFORMATION:  The 

authority  for  making  funding  available 
under  the  LEAP  NOFA  is  Division  K  of 
the  Consolidated  Appropriations 
Resolution  of  2003,  Pub.  L.  108-7, 
approved  February  20,  2003. 

These  awards  were  the  result  of  a 
competition  announced  in  a  Federal 
Register  NOFA  pubhshed  on  April  25, 
2003  (68  FR  21413).  The  purpose  of  the 
competition  was  to  award  grant  funding 
of  approximately  $9,935,000  for  grants 
and  cooperative  agreements  for  lEAP. 
Applications  were  scored  and  selected 
on  the  basis  of  selection  criteria 
contained  in  that  NOFA. 

A  total  of  $9,935,000  was  awarded  to 
seven  grantees.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  this  awards  as  follows: 


Awardee 


ACORN  Associates 

National  Coalition  for  Lead  Safe  Kids 

Environmental  Education  Association 

Middle  Tennessee  State  University  

Alliance  to  End  Childhood  Lead  Poi- 
soning. 

CONNOR  Environmental  Services  

O.C.  Community  Development  Council, 
Inc. 


Address 


1024  Elysian  Fields  Avenue  New  Orleans  LA  70117 

P.O.  Box  535,  OIney,  MD  20830 

2929  Main  Street  Buffalo,  NY  14214 

1500  Greenland  Avenue  Murfreesboro,  TN  37132 

227  Massachusetts  Avenue,  NE  Suite  200,  Washington,  DC  20002 

1421  Clartwlew  Road,  Suite  100,  Baltimore,  MD  21209  

12640  Knott  Street  Garden  Grove,  CA  92841  ., 


Amourrt  awarded. 


$999,974.00 
1,265,415.00 
1,892,349.00 
1,871,740.00 
2,477,295.00 

194,623.00 
1,233,604.00 


(The  Catalog  of  Federal  Domestic  Assistance 
niunber  for  this  program  is  14.903.) 

Dated:  November  4,  2003. 
Joseph  F.  Smith, 

Deputy  Director.  Office  of  Healthy  Homes  and 
Lead  Hazard  Control. 

{FR  Doc.  03-29330  Filed  11-24-03;  8:45  am) 

BILUNG  CODE  4210-70-P 


DEPARTMENT  OF  HOUSiNG  AND 
URBAN  DEVELOPMENT 

[Docicet  No.  FR-4800-FA-27] 

Announcement  of  Funding  Award— FY 
2003;  Lead  Outreach  Grant  Programs. 

agency:  Office  of  the  Secretary— Office 
of  Healthy  Homes  and  Lead  Hazard 
Control  Grant  Programs. 


ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  additional  funding 
decisions  made  by  the  Department  in  a 
competition  for  funding  imder  the  Lead 
Outreach  Grant  Program  Notice  of 
Funding  Availability  (NOFA).  This 
announcement  contains  the  name  and 
address  of  the  award  recipient  and  the 
amount  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

Warren  Friedman,  Department  of 
Housing  and  Urban  Development,  Office 
of  Healthy  Homes  Initiative  and  Lead 
Hazard  Control,  Room  P3206,  451 


Seventh  Street,  SW.,  Washington,  DC, 
20410,  telephone  (202)  755-1785,  ext. 
159.  Hearing-  and  speech-impaired 
persons  may  access  the  number  above 
via  TTY  by  calling  the  toll  free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  making  funding  available 
under  the  Lead  Outreach  Grant  Program 
is  section  1011(e)(8)  &  (g)(1)  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X  of  the 
Housing  and  Commimity  Development 
Act  of  1992),  and  Division  K  of  the 
Consolidated  Appropriations  Resolution 
of  2003,  Public  Law  108-7,  signed 
February  20,  2003.  These  awards  were 
the  result  of  a  competition  announced 
in  a  Federal  Register  NOFA  published 
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on  April  25,  2003  (68  FR  21399).  The 
purpose  of  the  competition  was  to 
award  grant  funding  of  approximately 
$2,200,000  for  grants  and  cooperative 
agreements  for  the  Healthy  Homes  Lead 
Outreach  Grants  Programs.  Applications 


scbred  and  selected  on  the  basis  of 
criteria  contained  in  that 


were 

selectioli 

NOFA 

A 
six  gradt 
102(a){^  )(C) 


.  toti  J 


Awardee 


City  of  New  York  .... 
City  of  Kansas  City 

City  of  Charlotte 

City  of  Minneapolis 
City  of  Los  Angeles 
City  of  San  Diego  ... 


The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  14.904. 

Dated:  November  4,  2003. 
lowph^F.  Smith, 

Deputy  Director,  Office  of  Healthy  Homes  and 
Lead  Hazard  Control. 

[FR  Doc.  03-29331  Filed  11-24-03;  8:45  am) 

BHJJNO  CODE  421 0-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bttraau  of  Land  Management 
[CO-600-1120-PI-241A]    ' 

Notice  of  Meeting,  Southwest 
Resource  Advisory  Council  (Colorado) 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTIQN:  Notice  of  public  meeting. 

SUHMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (ELM)  Southwest 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on 
December  12,  2003,  at  the  Ridgeway 
State  Park  Headquarters,  28555  U.S. 
Highway  550,  Ridgeway.  Colorado  and 
will  begin  at  9  a.m.  The  public  comment 
periods  will  be  at  9:30  a.m.  and  3  p.m. 
SUPPt^MENTARY  INFORMATION:  The  15 
member  Coimcil  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Southwest,  Colorado. 
Planned  agenda  topics  include: 
Manager  reports 
Public  Comment 
Discussion  of  Old  Business 
Discussion  of  Energy  Development 
Impacts  on  Local  Communities 
All  meetings  are  open  to  the  publfc. 
The  public  can  make  oral  statements  to 
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of  $2,402,972  was  awarded  to 
ees.  In  accordance  with  section 
of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
eunounts  of  this  awards  as  follows: 


Address 


100  Gold  Street,  New  York,  NY  10038  

2400  Troost  Ave.,  Suite  4000,  Kansas  City,  MO  64108  

600  East  Trade  Street,  Charlotte,  NC  28202 

250  South  4th  Street  Room  510,  Minneapolis,  MN  55415  

1200  West  7th  St.,  9th  Floor,  Los  Angeles,  CA  90017 

9601  Ridgehaven  Court,  Suite  320,  Diego  San  Diego,  CA 
92123-1636. 


Award  anraunt 


$500,000 
250.000 
288,457 
370,824 
514,764 
478,927 


the  Cou  ncil  at  9:30  a.m.  and  3  p.m.  or  . 
written  statements  may  be  submitted  for 
the  Couiicils  consideration.  Depending 
on  the  dumber  of  persons  wishing  to 
commeit  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.!  Summary  minutes  for  the 
CouncillMeeting  will  be  maintained  in 
the  Western  Slope  Center  Office  and 
will  be  fvailable  for  public  inspection 
and  reproduction  during  regular 
businesi  i  hours  within  thirty  (30)  days 
followii  g  the  meeting. 

FOR  FUR  PHER  INFORMATION  CONTACT: 

Bureau  )f  Land  Management  (BLM), 
Western  Slope  Center,  2465  S. 
Townseid  Ave.,  Montrose,  Colorado 
81401. 1'hone  (970)  240-5300. 

Dated:  fuly  15,  2003. 
Barry  A.  ToUefeon, 

Acting  ]\  sstem  Slope  Center  Manager. 


[FR  Doc. 


DEPAR 
Bureau 


D3-29344  Filed  11-24-03;  8:45  am] 


BILUNG  CADE  4310->IB-M 


MENT  OF  THE  INTERIOR 
9f  Land  Management 


[00-930  -1430-ET;  COC-34653] 

Propose  d  Modification  of  Public  l^nd 
Order  N  9. 6761 ;  Opportunity  for  Public 
Meetins  Colorado 

agency:  Bureau  of  Land  Management. 
Interior 

ACTION:  Notice 


SUMMAR' ':  The  Biueau  of  Land 
Management  proposes  to  modify  the 
withdrawal  of  the  Windy  Gap 
Archaetyogical  Sites  to  allow  for    - 
disposal.  This  modification  will  have  no 
effect  ori  the  restrictions  imposed  by    ' 
Public  L  and  Order  No.  6761  and  the 
lands  CO  ataining  these  sites  will  not  be 
dispose!  of  until  the  archaeological 
values  h  ave  been  mitigated.  The  lands 
have  be«n  and  remain  open  to  mineral 
leasing, 


DATES:  Conunents  and  requests  for  a 
public  meeting  must  be  received  by 
February  23,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State      " 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  the  Interior  has  approved  a 
petition  allowing  the  Biu^au  of  Land 
Management  to  file  an  application  to 
modify  Public  Land  Order  6761.  This 
order  will  affect  the  following  described 
land: 

Sixib  Principal  Meridian 

T.2  N.,  R.  76  W., 

Sec.  17,  lots  3  and  4; 

Sec  20,  lots  1.  2,  and  7. 
T.  2  N.,  R.  77  W., 

Sec.  23.  lot  8; 

Sec.  24,  lot  4; 

Sec.  25,  lots  1  aiid  2; 

Sec.  26,  lot  1. 

The  areas  described  aggregate 
approximately  397.80  acres  of  public  land  in 
Grand  Coimty. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  modification  may 
present  their  views  in  writing  to  the 
Colorado  State  Director  at  the  address 
shown  above.  Notice  is  hereby  given 
that  an  opportunity  for  a  public  meeting 
is  afforded  in  connection  with  the 
proposed  modification.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purposes  of  being  heard  on  the 
proposed  action  must'  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting.  This 
application  will  be  processed  in 
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accordance  with  the  regviatioiis  set 
forth  in  43  CFR  2300. 

Dated:  November  17,  2003. 
Jenny  L.  Saunders, 
Realty  Officer. 
[FR  Doc.  03-29401  Filed  11-24-03;  8:45  am] 

nUJNG  CODE  4310->IB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Raqueat  for  Small  Reclamation 
Projects  Act  Loan  To  Construct 
Narrows  Dam  In  Sanpete  County,  UT 

agency:  Bureau  of  Reclamation 
(Interior),  Lead  Agency;  U.S.  Forest 
Service  (Agriculture);  and  U.S.  Army 
Corps  of  Engineers  (Army),  Cooperating 
Agencies. 

ACTION:  Notice  of  intent  to  prepare  a 
supplemental  draft  environmental 
impact  statement. 

summary:  The  Biu«au  of  Reclamation 
(Reclamation),  the  Federal  agency  with 
administrative  authority  under  the 
Small  Reclamation  Projects  Act  (SRPA), 
in  cooperation  with  the  U.S.  Forest 
Service  and  U.S.  Army  Corps  of 
Engineers,  intends  to  prepare  a 
supplemental  draft  environmental 
impact  statement  (EIS)  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  and  40 
CFR  1502.9.  The  supplemental  draft  EIS 
will  describe  the  effects  of  granting  a 
SRPA  loan  and  authorizing  use  of 
withdrawn  lands  to  the  Sanpete  Water 
Conservancy  District  (SWCD)  for  the 
pxupose  of  constructing  the  Narrows 
Dam  and  Reservoir  and  rehabilitating 
the  existing  Gooseberry  (Narrows) 
Tunnel.  The  purpose  of  the  proposed 
action  is  to  enable  the  SWCD  to  develop 
an  existing  Gooseberry  Project  right  to 
5,400  acre-feet  of  water. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kerry  Schwartz,  Bureau  of  Reclamation, 
Provo  Area  Office,  302  East  1860  South, 
Provo,  Utah  84606-7317;  telephone 
(801)  379-1150;  faxogram  (801)  379- 
1159;  e-mail:  kscbwartz@uc.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  The  draft 
EIS  for  this  proposed  action  was 
prepared  and  published  for  public 
comment  in  1998.  The  supplemental 
draft  EIS  will  incorporate  comments 
received  on  the  draft  EIS  in  1998  as  well 
as  new  information  received  since  that 
time.  When  the  supplemental  draft  EIS 
is  complete,  a  Notice  of  Availability  will 
be  published  in  the  Federal  Register. 
That  notice  will  contain  information 
about  public  hearings  that  will  be  held 
to  receive  comments  on  the 
supplemental  draft  EIS.  Public 


comments  on  the  draft  docimient  will  be 
solicited  for  a  60-day  comment  period. 

Background 

Water  development  in  the  Gooseberry 
Creek  drainage  in  Utah  has  a  lengthy 
history  dating  back  to  the  early  20th 
century.  The  proposed  action  for  which 
this  supplement^  draft  EIS  is  being 
prepared  was  initiated  in  1981  by  a 
Notice  of  Intent  published  in  the 
Federal  Register  by  the  SWCD  to  apply 
for  a  SRPA  loan  to  help  finance 
construction  of  the  Narrows  Dam  and 
Reservoir  and  rehabilitation  of  the 
existing  Gooseberry  (Narrows)  Tunnel. 
The  proposed  reservoir  would  have  a 
total  capacity  of  17,000  acre-feet  of 
water  and  would  provide  active  storage 
of  no  more  than  14,500  acre-feet  of 
water  for  the  purpose  of  receiving  5,400 
acre-feet  per  year  of  water  from 
Gooseberry  Creek  by  transmountain 
diversion  through  the  Gooseberry 
(Narrows)  Timnel,  under  a  water  right 
approved  by  the  Utah  State  Engineer  on 
January  7, 1985. 

A  draft  EIS  analyzing  the  potential 
impacts  of  the  proposed  action  was 
prepared  by  Reclamation  and  circulated 
for  public  review  in  1993.  A  final  EIS 
and  Record  of  Decision  were  completed 
in  1995,  but  the  Record  of  Decision  was 
rescinded  later  in  1995.  A  new  draft  EIS 
was  published  in  March  1998  for  public 
review  and  comment,  and  public 
hearings  were  held  to  receive  comments 
on  the  draft  EIS  in  April  1998.  Since 
that  time,  Reclamation  has  addressed 
and  incorporated  comments  received  on 
the  1998  draft  EIS  and  engaged  in 
written  and  oral  commimications  with 
the  interested  public,  including  its 
cooperating  agencies,  and  other  state 
and  Federal  regulatory  agencies. 
Because  of  new  information  either 
received  or  developed  from  comments 
received  on  the  1998  draft  EIS, 
Reclamation  and  its  cooperating 
agencies  have  determined  that  a 
supplemental  draft  EIS  should  be 
prepared  and  published  for  public 
review  and  comment  rather  than 
proceeding  with  publication  of  a  final 
EIS.  Specifically,  the  supplemental  draft 
EIS  will  update  or  add  new  information 
as  follows: 

•  Updated  hydrology  studies  through 
2002. 

•  Updated  water  quality  studies 
through  2002. 

•  Updated  population  and 
demographics  based  on  a  2000  census. 

•  Updated  water  usage  data. 

•  Updated  recreation  data. 

•  Added  discussion  regarding  Skyline 
Mine  water  development. 

•  Updated  brown  trout  habitat 
suitability  curves. 


•  Updated  project  cost  estimates. 

•  Updated  weuands  delineations. 

•  Added  discussion  an^  analysis 
related  to  Wild  and  Scenic  Rivers 
proposed  designation  for  Gooseberry 
Creek. 

•  Updated  Endangered  Species  Act 
compliance  for  Colorado  pikeminnow 
use  of  the  lower  Price  River 

Purpose  and  Need  for  Action 

Reclamation  has  received  an 
application  for  a  SRPA  Loan  bom  the 
SWCD  for  the  purposes  of  constructing 
the  Narrows  Project.  The  primary 
purpose  of  the  Narrows  Project  is  to 
develop  an  irrigation  and  municipal  and 
industrial  supply  source  for  water  users 
in  north  Sanpete  County,  Utah.  The 
following  water  needs  would  be 
addressed  by  the  proposed 

•  Demand  for  municipal  water  for 
present  and  future  use  currently  exceeds 
the  available  supply.  The  proposed 
Narrows  Project  would  develop  through 
exchange  an  additional  supply  of 
municipal  water  to  offset  current 
shortages  and  accommodate  anticipated 
population  growth  in  the  project  area; 

•  The  ciurent  water  supply  for 
agricultural  irrigation  does  not  provide 
adequate  supply  and  storage  during 
July,  August,  and  September  of  each 
year.  The  proposed  Narrows  Project 
would  provide  late  season  irrigation 
water  to  offset  at  least  some  of  the 
current  shortages;  and 

•  The  Gooseberry  (Narrows)  Timnel 
in  Sanpete  County  is  in  need  of 
rehabilitation  to  maintain  and  enhance 
its  dependability  and  capability  to 
deliver  water  to  Sanpete  County  users. 
The  proposed  Narrows  Project  would 
include  such  rehabilitation  work  to 
prevent  tunnel  failure  and  ensure  the 
tunnel's  continuing  usefulness. 

In  addition  to  the  primary  purpose  of 
supplying  water  to  Sanpete  County,  the 
project  would  have  the  additional 
benefit  of  providing  improved  and 
additional  recreatibn  and  fishery 
opportunities  in  Sanpete  County. 

Pn^Msed  Action 

Reclamation  proposes  to  approve  the 
SWCD's  loan  application  under  the 
SRPA  and  authorize  use  of  withdrawn 
lands  to  enable  the  SWCD  to  construct 
the  Narrows  Project.  If  the  loan  and  use 
of  the  land  are  approved,  a 
supplemental  water  supply  would  be 
developed  for  presentiy  irrigated  lands 
and  municipal  water  users  in  north 
Sanpete  County.  A  dam  and  reservoir 
would  be  built  on  Gooseberry  Creek  and 
water  would  be  diverted  through  the 
existing  Gooseberry  (Narrows)  Tunnel 
(which  would  be  rehabilitated)  to 
Cottonwood  Creek.  Pipelines  woiild  be 
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built  to  deliver  the  water  to  existing 
water  distribution  systems.  Recreation 
focilities  would  be  developed  and  a 
2,500  acre-foot  minimum  pool  for  fish 
habitat  would  be  provided.  Mitigation 
measures  would  be  implemented  to 
offset  adverse  impacts  to  wetlands, 
terrestrial  wildlife,  and  stream  fisheries. 
Additional  water  conservation  measures 
would  be  implemented  independent  of 
this  proposed  action,  but  water  users 
would  be  required  to  use  or  agree  to 
implement  conservation  measiu«s  to  be 
eligible  to  receive  project  water. 

Public  Disclosure 

It  is  Reclamation's  practice  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
preminently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
oiganizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  21,  2003. 
RkkL.Gold, 

Regional  Director,  Upper  Colorado  Region, 
Bureau  of  Reclamation. 

[FR  Doc.  03-29345  Filed  11-24-03;  8:45  am] 
BILLMG  COOE  4310-«H-P 


OePARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Infonnatlon  Collection 
ActtvHiee:  Proposed  Collection; 
Comnients  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  FBI 
Questionnaire  for  National  Security 
Positions. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigations  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperworic  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
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Registei  -  Volume  68,  Number  150,  page 
46227  c  n  August  5,  2003,  allowing  for 
a  60  da; '  comment  period. 

The  I  urpose  of  this  notice  is  to  allow 
for  an  a  Iditional  30  days  for  public 
commei  it  until  December  26,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Writti  jn  comments  and/or  suggestions 
regardiog  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  fee  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attentidn  Department  of  Justice  Desk 
Officer,  KVashington,  DC  20503. 
Additicwially,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-3^5-5806.  Written  comments  and 
suggestions  from  the  public  and  affected 
agenciei  concerning  the  proposed 
collection  of  information  are 
encourajged.  Your  comments  should 
address  one  or  more  of  the  following 
four  poi  its: 

•  Eva  luate  whether  the  proposed 
collecti(  in  of  information  is  necessary 
for  the  [  roper  performance  of  the 
functioi  s  of  the  agency,  including 
whethei  the  information  will  have 
practical  utility; 

•  Eva  uate  the  accuracy  of  the  - 
agenciei  estimate  of  the  burden  of  the 
propose  d  collection  of  information, 
includii  ig  the  validity  of  the 
methodi  )logy  and  assumptions  used; 

•  Enl  ance  the  quality,  utility,  and 
clarity  c  f  the  information  to  be 
collecte  1;  and 

•  Mir  imize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  reppond,  including  through  the 
use  of  a  ipropriate  automated, 
electron  ic,  mechanical,  or  other 
technoh  igical  collection  techniques  or 
other  foi  ms  of  information  technology, 
e.g.,  per  nitting  electronic  submission  of 
responsi  ss. 

Overvie  w  of  This  Information 
Coilectii  m 

-(1)  Ty  36  of  Information  Collection: 
New  Co  lection. 

(2)  Til  le  of  the  Form/Collection:  FBI 
Questio:  maire  for  National  Security 
Position  s. 

(3)  Af,  sncyform  number,  if  any,  and 
the  app  icable  component  of  the 
Departn  \ent  of  Justice  sponsoring  the 
coilectii  n:  Form  Number:  FD-957, 
Federal  Bureau  of  Investigation,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  requited  to  respond,  as  well  as  a  brief 
abstractt  Primary:  Federal  Government. 
Other;  lidividuals.  In  accordance  with 
the  FBI's  efforts  to  re-engineer  the  hiring 
process  or  FBI  employment  and  in 


accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law 
104.13.109  Stat.163,  the  FBI  has 
determined  that  suitability 
determinations  and  the  granting/ 
denying  of  security  clearances  can  be 
made  based  on  information  provided  by 
applicants  on  the  SF-86,  Questionnaire 
for  National  Security  Positions  in 
addition  to  a  supplemental  FBI  form  to 
collect  collateral  information.  This  form 
has  been  designated  as  FD-957,  FBI 
Questionnaire  for  National  Security 
Positions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  50,000 
respondents  with  an  average  response 
rate  of  one-half  hour  to  complete  each 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  eissociated  with  the 
collection:  There  are  an  estimated 
25,000  total  annual  burden  hours 
associated  with  this  collection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  E.  Dyer,  Deputy  Clearance 
Officer,  United  States  Department  of 
Justice,  Justice  Management  Division, 
Policy  and  Planning  Staff,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  November  20,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-29358  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4410-Oa-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary  ^ 

Submission  for  OMB  Review; 
Comment  Request 

November  18,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Oiapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  (202)  693-4129  (this  is  not  a 
toll-free  number)  or  E-Mail 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn;  OMB  Desk  Officer  for  the 
Employee  Benefits  Security 
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Administration  (IbSA),  Office  of 
Management  and  Budget,  Room  10235. 
Washington,  DC  20503  (202)  395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  0MB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  emd  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.  - 

Title:  Annual  Report  for  Multiple 
Employer  Welfare  Arrangements  and 
Certain  Entities  Claiming  Exception. 

OMB  Number:  1210-0116. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 

Frequency:  Annually. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  741. 

Number  of  Annual  Responses:  3.718. 

Estimated  Time  Per  Response:  Varies 
from  2  hours  and  50  minutes  for  fully 
insured  filers  to  3  hours  and  35  minutes 
for  filers  not  fully  insured. 

Total  Burden  Hours:  564. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
_  services):  $348,997. 

Description:  The  Health  Insvu-ance 
Portability  and  Accountability  Act  of 
1996  (HIPAA).  codified  as  part  7  of  Title 
I  of  the  Employee  Retirement  Secm-ity 
Act  of  1974  (ERISA),  was  enacted  to 
improve  the  portability  and  continuity 
of  health  care  coverage  for  participants 
and  beneficiaries  of  group  health  plans. 
In  the  interest  of  assuring  compliance 
with  part  7,  HIPAA  also  added  section 
101(g)  to  ERISA  permitting  the  Secretary 
of  Labor  (the  Secretary)  to  require 


multiple  employer  welfare  arrangements 
(MEWA)  as  defined  in  section  3(40)  of 
ERISA  to  report  to  the  Secretary  in  such 
form  and  manner  as  the  Secretary  might 
determine.  Under  29  CFR  2520.101-2, 
Form  M-1  is  required  to  be  filed  by 
MEW  As  and  by  other  entities  described 
in  the  regulation.  The  piupose  of  the 
information  collection  is  to  provide  the 
Secretary  with  infonnation  to  determine 
the  extent  to  which  the  requirements  of 
part  7  of  ERISA  are  being  carried  out  in 
coimection  with  the  provision  of 
benefits  consisting  of  medical  care. 

Ira  L.  Mills, 

Departmental  Clearance  Officer 

(FR  Doc.  03-29364  Filed  11-21-^3;  8:45  am] 

BILUNG  CODE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Bureau  of  International  i^bor  Affairs; 
U.S.  National  Administrative  Office; 
Nortii  American  Agreement  on  Ijibor 
Cooperation;  Extension  of  Comment 
Period 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  Article  10(l)(a)  of  the  Nordi 
American  Agreement  on  Labor 
Cooperation  (NAALC)  calls  for  the 
Council  for  the  Commission  for  Labor 
Cooperation  to  review  the  operation  and 
effectiveness  of  the  NAALC.  The 
Council  completed  a  review  of  the 
Agreement  in  1998,  for  the  period  1994- 
1998,  and  issued  a  report  titled  "Review 
of  the  North  American  Agreement  on 
Labor  Cooperation."  In  that  report,  the 
Council  agreed  to  undertake  a  second 
review  in  the  year  2002.  The  U.S. 
National  Administrative  Office  hereby 
extends  by  60  days  the  period  for  filing 
public  comments  for  the  purpose  of  that 
report.  This  action  is  taken  to  permit 
additional  comments  from  interested 
persons. 

DATES:  Written  comments  on  the 
operation  and  effectiveness  of  the 
NAALC  should  be  submitted  by 
February  3,  2004. 

ADDRESSES:  Send  written  comments  to 
the  National  Administrative  Office,  U.S. 
Department  of  Labor.  Room  S-5205,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Karesh,  Acting  Director,  National 
Administrative  Office,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  S-5205,  Washington,  DC 


20210.  Telephone:  (202)  693-4900  (this 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The  North 
American  Agreement  on  Labor 
Cooperation  (NAALC)  was  signed  by  the 
Presidents  of  the  United  States  of 
America  and  of  the  United  Mexican 
States,  and  the  Prime  Minister  of 
Canada  in  September  1993  and  entered 
into  force  on  January  1, 1994.  Article 
10(l)(a)  of  the  NAALC  provides  that  the 
Coimcil  shall  "oversee  the 
implementation  and  develop 
recommendations  on  the  further 
elaboration  of  this  Agreement  and,  to 
this  end,  the  Council  shall,  within  four 
years  after  the  date  of  entry  into  force 
of  this  Agreement,  review  its  operation 
and  effectiveness  in  light  of  experience 
*   *   *."  The  Coimcil  carried  out  the  first 
review  of  the  Agreement  in  1998  and 
issued  a  report  titled  "Review  of  the 
North  American  Agreement  on  Labor 
Cooperation."  In  that  report,  the  Council 
agreed  to  undertake  a  second 
comprehensive  review  in  the  year  2002. 
As  part  of  the  review,  the  National 
Administrative  Office  is  seeking  public 
comments  on  the  operation  and 
effectiveness  of  the  NAALC  from  1999 
to  the  present.  This  request  for  public 
comments  was  previously  announced  in 
the  Federal  Register  of  November  5, 
2003  (68  FR  62620),  with  a  deadline  of 
December  5,  2003.  However,  it  has  been 
decided  to  extend  the  deadline  by  an 
additional  60  days  to  February  3,  2004, 
to  provide  the  public  with  more  time  to 
submit  comments.  Written  comments 
and/or  an  electronic  version  (preferred 
in  Microsoft  Word  format)  may  be  sent 
to  the  National  Administrative  Office.  In 
the  event  that  a  response  to  this  notice 
is  going  to  be  sent  by  electronic  mail, 
please  use  the  following  address — 
USNAO@DOLGOV—and  the  following 
subject  heading:  Response  to  Request  for 
Comments  on  NAALC  Review  2004. 

A  text  of  the  NAALC  can  be  obtained 
at  the  following  Internet  address: 
http://www.dol.gov/ILAB/regs/naalc/ 
naalc.htm.  A  text  of  the  first  four  year 
review  can  be  obtained  at  the  following 
Internet  address:  http://www.naalc.org/ 
eng^ish/ publications/ review. htm  or  by 
calling  (202)  693-4900. 

Signed  at  Washington.  DC  on  November 
18,  2003. 

Lewis  Karesli,  ' 

Acting  Director.  National  Administrative 
Office. 

[FRDoc.  03-29365  Filed  11-24-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-52,966] 

Andrew  Corporation,  Dallas,  TX;  Notice 
of  Termination  of  lnv#Btigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  24,  2003,  in  response  to  a 
worker  petition  on  behalf  of  workers  at 
Andrew  Corporation,  Dallas,  Texas. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn.  Therefore, 
this  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  6th  day  of 
November,  2003. 
Elliott  S.  Kuahner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29380  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,673] 

Belden  Wire  &  Cable.  Richmond,  IN; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  25,  2003  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Belden  Wire  &  Cable,  Ricl^ond, 
hidiana  (TA-W-52,673). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  3rd  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29376  Filed  11-24-03:  8:45  am) 

HLUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-52,5151 

JBuffak)  China,  Buffalo,  NY;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
11,  2003  in  response  to  a  worker 
petition  filed  by  a  union  official  on 
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behalf  c  f  workers  at  Bufi^aln  China, 
Buffalo.  New  York. 

The  p  Btitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  inve  stigation  has  been  terminated. 

Signec  at  Washington.  DC  this  5th  day  of 
September,  2003. 
Elliott  S.  Kushner, 

Certifyin,  >  Officer,  Division  of  Trade 
Adjustmint  Assistance. 

[FR  DOC.B3-29366  Filed  11-24-03;  8:45  am] 

BILLING  C*DE  4510-30-? 


DEPARTMENT  OF  LABOR 

Employtnent  and  Training 
Adminlnration 

[TA-W-a2,699] 

Delphi  Automotive  Systems,  Moraine, 
OH;  Nof  ce  of  Termination  of 
investigation 

Pursu  mt  to  section  221  of  the  Trade 
Act  of  1  )74,  as  amended,  an 
investig  ition  was  initiated  on  August 
28,  200;  in  response  to  a  worker 
petition  filed  by  a  union  official  on 
behalf  o '  workers  at  Delphi  Automotive 
Systems ,  Moraine,  Ohio. 

The  p  jtitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  inve  stigation  has  been  terminated. 

Signed  at  Washington.  DC  this  3rd  day  of 
October,  2003. 

Elliott  S.  Kushner, 

Certifyin\ ;  Officer,  Division  of  Trade 
Adjustmi  nt  Assistance. 

(FR  Doc.  33-29377  Filed  11-24-03;  8:45  am] 

BILLING  C<  OE  4510-30-P 


DEPAR 


MENT  OF  LABOR 


Employ  nent  and  Training 
Adminii  tration 

[TA-W-^  3,361] 

Duiuth,  Missaise  and  Iron  Range 
Railway  Company,  Duiuth,  MN;  Notice 
of  Term  nation  of  Investigation 

Pursu  mt  to  section  221  of  the  Trade 
Act  of  1 ) 74,  as  amended,  an 
investig  ition  was  initiated  on  October 
28,  2002 ,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  o  '  workers  at  Duiuth,  Missabe 
and  Irot  Range  Railway  Company, 
Duiuth,  Vlirmesota. 

The  p  ititioning  worker  group  is 
include!  I  in  a  petition  filed  on  October 
15,  200-  (TA-W-53.274).  that  is  the 
subject  ( if  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued,   'lulher  investigation  in  this  case 
would  serve  no  purpose  and  the 
investig  ttion  has  been  terminated. 


Signed^it  Washington,  DC  this  6th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29383  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,355] 

Fairchiid  Semiconductor,  Mountaintop, 
PA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
27,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  Fairchiid  Semiconductor, 
Mountaintop,  Pennsylvania. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  instituted 
on  October  24,  2003  (TA-W-53,335), 
that  is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  would 
duplicate  efforts  and  serve  no  piirpose; 
therefore  the  investigation  under  this 
petition  has  been  terminated. 

Signed  at  Washington,  DC  this  6th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29382  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4516-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,759] 

Fishing  Vessel  (FAO  K2,  Cordova,  AK; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  etmended,  an 
investigation  was  initiated  on 
September  4,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Fishing  Vessel 
(F/V)  K2,  Cordova,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
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fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
September,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29371  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,892] 

Fishing  Vessel  (F/V)  Sea  Comber  Sitica, 
AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  22,  2003  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  F/V  Sea  Comber, 
Sitka,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
September  2003. 
Linda  G.  Poole, 

Certif}'ing  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29375  Filed  11-24-03:  8:45  am] 

BILUNG  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-52,851] 

General  Mills  Inc.,  Eden  Prairie,  MN; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  2,  2003  in  response  to  a 
petition  filed  on  behalf  of  workers  of 
General  Mills  Inc.,  Eden  Prairie, 
Minnesota. 


The  petitioner  has  requested  that  the 
petition  be  v^ithdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  3rd  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29379  Filed  11-24-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,526] 

Halliburton  Energy  Services, 
Anchorage,  AK;  Notice  of  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  12,  2003,  in 
response  to  a  worker  petition  filed  by  a 
company  officicil  on  behalf  of  workers  at 
Hallibiulon  Energy  Services,  Anchorage, 
Alaska. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  4th  day  of 
September,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-29367  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,748] 

Honeywell  Industry  Solutions,  Power 
Generation,  Phoenix,  AZ;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  3.  2003  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Honeywell  Industry- 
Solutions,  Power  Generation,  Phoenix, 
Arizona. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 


Signed  at  Washington,  DC  this  2nd  day  of 
October,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29378  Filed  11-24-03;  8:45  am] 
BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,883] 

Interceptor,  Kodialc,  AK;  Notice  of 
Termination  of  Investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  22,  2003,  in  response  to  a 
petition  filed  by  a  compemy  official  on 
behalf  of  workers  of  Interceptor,  Kodiak, 
Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  hcis  been 
terminated. 

Signed  at  Washington.  DC  this  25th  dav  of 
September,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29369  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,845] 

Ranco  North  America;  Brownsville,  TX; 
Notice  of  Termination  of  Investigation 

Pm-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  12,  2003  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Ranco  North  America, 
Brownsville,  Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  DC  this  25th  day  of 
September,  2003 
Linda  G.  Potrie, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29373  Filed  11-24-03;  8:45  am] 
■UMQ  COtNE  4510-«>-r 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-52.896] 

Rubicon,  Kodiai(,  AK;  Notice  of 
TarminatkNi  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  d£.1974,  as  amended,  an 
investigation  was  initiated  on 
September  23,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  Rubicon,  Kodiak, 
Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  221of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  IX:  this  25th  day  of 
September,  2003. 
Linda  G.  Poole, 

XJertifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-29370  Filed  11-24-03;  8:45  am] 
mjJNG  CODE  4S10-a(M> 


DEPARTIMENT  OF  UVBOR 

Eftipioyment  and  Training 
Administration 

[TA-W-S3,382] 

Rubicon,  Kodialc,  AK;  Notice  of 
Tennination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
30,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  Rubicon,  Kodiak,  Alaska. 

The  petition  is  a  duplicate  of  a 
petition  filed  on  September  23,  2003 
(TA-W-52,896).  Further  investigation 
in  this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  under  this  petition  has 
been  terminated. 


IVashington,  DC  this  6th  day  of 
:;003. 
Fable, 


Signed  at 
November 
Linda  G. 

Certifying  O  ficer.  Division  of  Trade 
Adjustment  Assistance 
[FR  Doc.  03-29385  Filed  11-24-03;  8:45  am] 
BILLING  CODE  4510-3(M> 


DEPARTICNT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,a98] 

State  of  Anslca  Commercial  Rsiierles 
Entry  Contmission  Permit  #S04K62143 
Kodiak,  AK;  Notice  of  Termination  of 
Investigatij 

I 

Piu-suani  to  section  221  of  the  Trade 
Act  of  197'  ,  as  amended,  an 
investigati(  in  was  initiated  on 
September  23,  2003  in  response  to  a 
petition  filted  by  a  company  official  on 
behalf  of  tl  e  group  of  workers  covered 
by  State  of  Alaska  Commercial  Fisheries 
Entry  Com  nission  Permit  #S04K62143, 
Kodiak,  Al  iska. 

The  peti  ion  regarding  the 
investigatii  in  has  been  deemed  invalid. 
In  order  to  establish  a  valid  worker 
group,  thei  b  must  be  at  least  three  full- 
time  work*  rs  employed  at  some  point 
during  the  period  under  investigation. 
Workers  o^the  group  subject  to  this 
investigation  did  not  meet  this 
threshold  1  svel  of  employment. 
Consequen  tly,  the  investigation  has 
been  termi:  lated. 

Signed  at  iVashington,  DC  this  25th  day  of 
September  2  003. 

Linda  G.  Po  tie. 

Certifying  O  ficer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-  29374  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,7B1] 


Wellingtor 
SC;tlotice  of 
Investigati  >n 


Synttietic  Fibers,  Leesville, 
Termination  of 


Pursuani  to  section  221  of  the  Trade 
Act  of  197'  ,  as  amended,  an 
investigatii  m  was  initiated  on 
September  9,  2003,  in  response  to  a 
petition  fil  sd  by  a  company  official  on 
behalf  of  w  orkers  at  Wellington 
Synthetic  fibers,  Leesville,  Soutlf 
Carolina. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  22nd  day  of 
September,  2003. 

Richard  Churcii, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29368  Filed  11-24-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,756] 

West  Point  Rsiieries,  Kodiik,  AK; 
Notice  of  Termination  of  Investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  weis  initiated  on 
September  4,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  West  Point 
Fisheries,  Kodiak,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  niunber  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974.   , 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
September,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29372  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  45ia-aO-P  ^       ■ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,366] 

Zinisar  Corporation,  Sunnyvale,  CA; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1^74,  as  amended,  an 
investigation  was  initiated  on  October 
28,  2003,  in  response  to  a  petition  filed 
on  behalf  of  workers  at  Zinisar 
Corporation,  Simnyvale,  California. 

This  petition  is  a  duplicate  of  an 
ongoing  investigation  for  workers  for 
Zinisar  Corporation,  Sunnyvale, 


California,  petition  number  TA-W- 
53,290.  Consequently,  further 
investigation  woiild  serve  no  purpose, 
and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  30th  day  of 
October,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Tmde 

Adjustment  Assistance. 

[FR  Doc.  03-29384  Filed  11-24-03;  8:45  ami 

BILLING  CODE  451fr-aO-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-S3,350] 

Zytec  America,  Inc.,  Greensboro,  NC; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
24,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Zytec  America,  Inc., 
Greensboro,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  31st  day  of 
October,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Tmde 

Adjustment  Assistance. 

[FR  Doc.  03-29381  Filed  11-24-03;  8:45  am] 

BILLING  CODE  4510-30-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADiMINISTRATION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection  used  in  all  NARA 
research  rooms,  museiuns,  and 
Presidential  Libraries  for  customers  to 
provide  comments,  suggestions,  and 
complaints  about  NARA  service. 
V  Additionally,  customers  can  provide 
comments  on  the  objectivity,  usefulness, 
or  integrity  of  NARA 's  mformation.  The 
information  will  be  used  to  improve 
service  and  plan  iutuie  services.  The 
public  is  invited  to  comment  on  the 
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proposed  information  collection 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  January  26,  2004 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694,  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pubhc  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  acciuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  conunents 
that  are  submitted  will  be  siunmarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Customer  Comment  Form. 

OMB  number:  3095-0007. 

Agency  form  number:  NA  Form 
14045. 

Type  of  review:  Regular. 

Affected  public:  Individuals. 

Estimated  number  of  respondents: 
9,600. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  aimual  burden  hours: 
800  hours. 

Abstract:  The  information  collection 
is  a  customer  comment  form  made 
available  to  persons  who  use  NARA 
services  or  visit  NARA  museiuns.  The 


form  is  voluntary  and  is  used  to  record 
conunents,  complaints,  and  suggestions, 
from  NARA  customers  about  our 
services,  products,  and  the  objectivity, 
usefulness,  or  integrity  of  our 
information.  NARA  uses  the 
information  collected  from  our 
customers  to  correct  problems  and 
improve  service. 

Dated:  November  17,  2003. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[FR  Doc.  03-29363  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  751S-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  ttw  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 
Administration . 

ACTION:  Notice  of  meetiiig. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces^'a 
meeting  of  the  Advisory  Conunittee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Records  Services. 

DATES:  December  8,  2003  from  10  a.m. 
to  11  a.m. 

ADDRESSES:  National  Archives  and 
Records  Administration  Building, 
Washington,  DC,  Jefferson  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Hunt,  Acting  Director; 
Center  for  Legislative  Archives;  (202) 
501-5350. 

SUPPLEMENTARY  INFORMATION: 

Agenda;  Seciu-ity  Enhancements  and 
the  New  Legislative  Treasures  Vault; 
Congressional  Papers  Roimdtable  and 
Guidelines  for  Congressional  Policy 
Centers;  Legislative  records  outside  of 
official  custody;  Activities  report  of  the 
Center  for  Legislative  Archives;  Other 
current  issues  and  new  business. 

The  meeting  is  open  to  the  public. 

Dated:  November  18,  2003. 
Mary  Ann  Hadyka, 
Committee  Management  Officer. 
[FR  Doc.  03-29144  Filed  11-24-03;  8:45  am] 
BILUNG  CODE  751S-01-P 
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NUCLEAR  REGULATORY 
COMMISSION   - 

[Doetol  No.  52-4W7] 

Extlon  GMMfition  Company,  lLc, 
Clinton  Early  Site  Permtt;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Conduct 
Sconimi  Prnf  mi 

Exelon  Generation  Company,  LLC 
(Exelon)  has  submitted  an  application 
for  an  early  site  permit  (ESP)  for 
property  co-located  with  the  existing 
Clinton  Power  Station  facility  near 
Clinton,  Illinois  identified  as  the  ' 
Clinton  ESP  site.  The  site  is  located  near 
the  town  of  Clinton  in  DeWitt  Coimty, 
Illinois.  The  application  for  the  ESP  was 
submitted  by  letter  dated  September  25, 
2003,  pursuant  to  10  CFR  part  52.  The 
application  also  includes  a  site  redress 
plan  in  accordance  with  10  CFR  52.17(c) 
and  52.25.  If  a  site  redress  plan  is 
incorporated  in  an  approved  ESP,  the 
applicant  may  carry  out  certain  site 
preparation  work  and  limited 
construction  activities.  A  notice  of 
receipt  and  availability  of  the 
application,  which  included  the 
environmental  report  (ER),  was 
published  in  the  Federal  Register  on 
October  24,  2003  (68  FR  61020).  A 
notice  of  acceptance  for  docketing  of  the 
application  for  the  ESP  was  published 
in  the  Federal  Register  on  October  30, 
2003  (68  FR  61835).  The  purpose  of  this 
notice  is  to  inform  the  public  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  will  be  preparing  an 
environmental  impact  statement  (EIS)  in 
support  of  the  review  of  the  ESP 
application  and  to  provide  the  public 
with  an  opportimity  to  participate  in  the 
environmental  scoping  process  as 
defined  in  lO  CFR  51.29.  In  addition,  as 
outlined  in  36  CFR  800.8.  "Coordination 
with  the  National  Enviroimiental  Policy 
Act."  the  NRC  plans  to  coordinate 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act  in 
meeting  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA). 

In  accordance  with  10  CFR 
52.17(a)(2),  51.45,  and  51.50,  Exelon 
submitted  the  ER  as  part  of  the 
application.  The  ER  was  prepared 
pursuant  to  10  CFR  parts  51  and  52  and 
is  available  for  public  inspection  at  the 
NRC  Public  Docimient  Room  (PDR) 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  from  the  Publicly 
Available  Records  component  of  NRC's 
Agencywide  Donmients  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  at  http://www.nrc.gov/ 
reading-nn/adams.html,  which 
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provides  access  through  the  NRC's 
Public  E  ectronic  Reading  Room  (PERR) 
link.  Persons  who  do  not  have  access  to 
ADAMSJ  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Referende  staff  at  1-800-397-4209,  or 
301-415I-4737,  or  by  e-mail  to 
pdr@nrCtgov.  The  application  may  also 
be  viewe  d  on  the  Internet  at  http:// 
www.iut  .gov/reactors/new-licensing/ 
license-t  ?views/esp/clinton.html.  In 
addition  the  Vespasian  Warner  Public 
Library,  ocated  at  310  N.  Quincy  Street, 
Clinton,  Uinois  61727-1300,  has  agreed 
to  make  ihe  ER  available  for  public 
inspection. 

The  following  key  reference 
documents  related  to  the  ESP 
applicatipns  and  the  NRC  staff's  review 
process  ire  available  through  the  NRC's 
Web  site\http://www. nrc.gov: 

a.  10  OFR  part  51,  Environmental 
protectio  a  regulations  for  domestic 
licensing  and  related  regulatory 
function  1. 

b.  10  C  m  part  52,  Early  site  permits; 
standard  design  certifications;  and 
combine  1  licenses  for  nuclear  power 
plants. 

c.  10  C  rR  part  100,  Reactor  site 
criteria.  I 

d.  NUREG-1555,  Standard  Review 
Plans  fonEnvironmental  Reviews  for 
NuclearPower  Plants. 

e.  NUI EG/BR-0298,  Brochure  on 
Nuclear  'ower  Plant  Licensing  Process. 

f.  Regu  latory  Guide  4.7,  General  Site 
Suitabili  y  Criteria  for  Nuclear  Power 
Stations. 

g.  Fact  Sheet  on  Nuclear  Power  Plant 
Licensin ;  Process. 

h.  DraJ  t  Review  Standard  RS-002, 
Processij  ig  Applications  for  Early  Site 
Permits. 

i.  NRR  Office  histruction  LIC-203, 
Procedm  al  Guidance  for  Preparing 
Environi  lental  Assessments  and 
Consider  ing  Environmental  Issues. 

The  re  [ulatjons,  NUREG-series 
documei  ts,  regulatory  guide,  and  fact 
sheet  car  be  foimd  under  Docmnent 
CoUectio  Qs  in  the  Electronic  Reading 
Room  on  the  NRC  web  page.  The  dr^ 
review  standard  is  at  http:// 
www.nrc  gov/reactors/new-hcensing/ 
hcense-p  tviews/esp/esp-public- 
commen  s-rs-002.html.  Finally,  Office 
Instructii  in  LIC-203  can  be  found  in 
ADAMS  in  two  parts  under  accession 
numbers  ML011710073  (main  text)  and 
MLOl  1710314  (charts  and  figures). 

This  ni  )tice  advises  the  public  that  the 
NRC  inte  ads  to  gather  the  information 
necessar '  to  prepare  an  EIS  in  support 
of  the  rei  iew  of  the  application  for  an 
ESP  and  Jie  site  redress  plan  at  the 
Clinton  I  SP  site.  Possible  alternatives  to 
the  propi  (sed  action  (issuance  of  the  ESP 


at  the  Clinton  ESP  site)  include  no 
action  and  consideration  of  alternative 
sites.  The  NRC  is  required  by  10  CFR 
52.1&  to  prepare  an  EIS  in  coimection 
with  the  issuance  of  an  ESP.  This  notice 
is  being  published  in  accordance  with 
NEPA  and  the  NRC's  regulations  foimd 
in  10  CFR  Part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  EIS  and,  as  soon  as 
practicable  thereafter,  will  prepare  a 
draft  EIS  for  public  comment. 
Participation  in  this  scoping  process  by 
members  of  the  pubUc  and  local.  State, 
Tribal,  and  Federal  government  agencies 
is  encouraged.  The  scoping  process  for 
the  draft  EIS  will  be  used  to  accomplish 
the  following: 

a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  EIS. 

b.  Determine  the  scope  of  the  EIS  and 
identify  the  significant  issues  to  be 
analyzed  in  depth. 

c.  Identify  and  eliminate  bora 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to  but  are  not  part  of  the  scope 
of  the  EIS  being  considered. 

e.  Identify  other  environmtetal 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision-making  schediile. 

g.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the  EIS  to  the 
NRC  and  any  cooperating  agencies. 

h.  Describe  how  the  EIS  will  be 
prepared,  including  any  contractor 
assistance  to  be  used. 

The  NRC  invites  the  following  entities 
to  participate  in  the  scoping: 

a.  The  applicant,  Exelon  Generation 
Company,  LLC. 

b.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

d.  Any  affected  Indian  tribe. 

e.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process. 

f.  Any  person  who  intends  to  petition 
for  leave  to  intervene. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 


a  public  scoping  meeting  to  help 
identify  significant  issues  telat»d  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  will  hold  a  public 
meeting  for  the  EIS  regarding  the 
Clinton  ESP  application  and  the 
associated  site  redress  plan.  The  scoping 
meeting  will  be  held  in  the  Vespasian 
Warner  Public  Library,  located  at  310  N. 
Quincy  Street,  Clinton,  Illinois,  on 
Thursday,  December  18,  2003.  The 
meeting  will  convene  at  7  p.m.  and  wll 
continue  until  9:30  p.m.,  as  necessary. 
The  meeting  will  be  transcribed  and 
will  include  the  following:  (1)  An 
overview  by  the  NRC  staff  of  the  NEPA 
environmental  review  process,  the 
proposed  scope  of  the  EIS,  and  the 
proposed  review  schedule;  and  (2)  the 
opportunity  for  interested  Government 
agencies,  organizations,  and  individuals 
to  submit  comments  or  suggestions  on 
the  environmental  issues  or  the 
proposed  scope  of  the  EIS.  Additionally, 
the  NRC  staff  will  host  informal 
discussions  one  hour  prior  to  the  start 
of  the  meeting  at  the  Vespasian  Warner 
Public  Library.  No  formal  comments  on 
the  proposed  scope  of  the  EIS  will  be 
accepted  during  the  informal 
discussions.  To  be  considered, 
comments  must  be  provided  either 
during  the  transcribed  portion  of  the 
public  meeting  or  in  writing,  as 
discussed  below.  Persons  may  pre- 
register  to  attend  or  present  oral 
comments  at  the  meeting  on  the  scope 
of  the  NEPA  review  by  contacting  Ms. 
Jennifer  Davis  by  telephone  at  1  (800) 
368-5642,  extension  3835,  or  by 
Internet  at  ClintonEIS@nrc.gov  no  later 
than  December  5,  2003.  Members  of  the 
pubhc  may  also  register  to  speak  at  the 
meeting  within  15  minutes  of  the  start 
of  the  session.  Individual  oral  comments 
may  be  limited  by  the  time  available, 
depending  on  the  niunber  of  persons 
who  register.  Members  of  the  public 
who  have  not  registered  may  also  have 
an  opportimity  to  speak,  if  time  permits. 
Public  comments  will  be  considered  in 
the  scoping  process  for  the  EIS.  If 
special  equipment  or  accommodations 
are  needed  to  attend  or  present 
information  at  the  public  meeting,  the 
need  should  be  brought  to  Ms.  Davis' 
attention  no  later  than  December  5, 
2003,  so  that  the  NRC  staff  can 
determine  whether  the  request  can  be 
accommodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scope  of  the  Clinton  ESP  and  site 
redress  plan  review  to  the  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mailstop  T-6D59,  U.S. 
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Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Regisler 
notice.  Comments  may  also  be  hand- 
delivered  to  the  NRC  at  11545  Rockville 
Pike,  Rockville,  Maryland,  Room  T- 
6D59,  from  7:30  a.m.  to  4:15  p.m.  during 
Federal  workdays.  To  be  considered  in 
the  scoping  process,  written  comments 
should  be  postmarked  by  January  9, 
2004.  Electronic  comments  may  be  sent 
by  the  Internet  at  CUntonEIS@nrc.gov. 
Electronic  submissions  should  be  sent 
no  later  than  January  9,  2004,  to  be 
considered  in  the  scoping  process. 
Comments  will  be  available 
electronically  and  accessible  through 
the  NRC's  PERR  link  http:// 
www.nTC.gov/reading-nn/adams.html  at 
the  NRC  Homepage. 

Participation  in  the  scoping  process 
for  the  EIS  does  not  entitle  participants 
to  become  parties  to  the  proceeding  to 
which  the  EIS  relates.  Notice  of  a 
hearing  regarding  the  application  for  an 
ESP  will  be  the  subject  of  a  future 
Federal  Register  notice. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  through  the  NRC's  PERR 
link.  The  staff  will  then  prepare  and 
issue  for  comment  the  draft  EIS,  which 
will  be  the  subject  of  separate  notices 
and  a  separate  public  meeting.  Copies 
will  be  available  for  public  inspection  at 
the  above-mentioned  addresses,  and  one 
copy  per  request  will  be  provided  free 
of  charge.  After  receipt  and 
consideration  of  the  comments,  the  NRC 
will  prepare  a  final  EIS,  which  will  also 
be  available  for  public  inspection. 

Information  about  the  proposed 
action,  the  EIS,  and  the  scoping  process 
may  be  obtained  fit)m  Ms.  Davis  at  the 
aforementioned  telephone  number  or  e- 
mail  address. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November  2003. 

For  the  Nuclear  Regulatory  Commission. 
K.  Steven  West. 

Acting  Program  Director,  License  Renewal 
and  Environmental  Impacts,  Division  of 
Regulatory  Improvements  Program,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  03-29351  Filed  11-24-03;  8:45  am] 

BIUJNG  CODE  7380-01-P 


NUCLEAR  REGULATORY 


BIwMMy  Nolle*;  AppNeallofw  and 
Annndrnwite  to  ftdHty  OpawMng 
UcwMM  Involving  No  Signlflcant 


I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Eneigy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Conunission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  &t>m  any  person. 

'This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from.  October  31. 
through  November  13,  2003.  The  last 
biweekly  notice  was  published  on 
November  12,  2003  (68  FR  64133). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
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However,  should  circumstances  change 
during  the  notice  period  such  that 
foilure  to  act  in  a  timely  way  would 
res\Ut,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the-expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportiinity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regiilatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
rat  One  White  Flint  North,-Public  File 
/Area  01F21, 11555  Rockville  Pike  (first 
\  floor),  Rockville,  Maryland.  The  filing  of 
\  requests  for  a  hearing  and  petitions  for 
■  leave  to  intervene  is  discussed  below. 
By  December  26,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Conunission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  AgencjnAride 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 


leave  to  intervene  is  filed  by  the  above 
date,  tha  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Cjnmmission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  \  etition;  and  the  Secretary  or  the 
designai  ed  Atomic  Safety  and  Licensing 
Board  vt  ill  issue  a  notice  of  a  hearing  or 
an  appri^priate  order. 

As  reduired  by  10  CFR  2.714,  a 
petitionjfor  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petil  ioner  in  the  proceeding,  and 
how  tha :  interest  may  be  affected  by  the 
results  c  f  the  proceeding.  The  petition 
should  i  pecifically  explain  the  reasons 
why  int(  srvention  should  be  permitted 
with  paj  ticular  reference  to  the 
followin  g  factors:  (1)  The  nature  of  the 
petition  sr's  right  under  the  Act  to  be 
made  a  barty  to  the  proceeding;  (2)  the 
nature  a  id  extent  of  the  petitioner's 
propert]  ,  financial,  or  other  interest  in 
the  proc  ceding;  emd  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitiontr's  interest.  The  petition  should 
also  ideatify  the  specific  aspect(s)  of  the 
subject  fatter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  ntervene  or  who  has  been 
admitte<  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  u  )  to  15  days  prior  to  the  first 
prehear  ag  conference  scheduled  in  the 
proceed  ng,  but  such  an  amended 
petition  Imust  satisfy  the  specificity 
requireiaents  described  above. 

Not  la  ;er  than  15  days  prior  to  the  first 
prehear!  ag  conference  scheduled  in  the 
proceed  ng,  a  petitioner  shall  file  a 
supplen  ent  to  the  petition  to  intervene 
which  n  ust  include  a  list  of  the 
contenti  ins  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  coi  isist  of  a  specific  statement  of 
the  issu(  I  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  ithe  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  jwhich  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  m  p  roving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  md  documents  of  which  the 
petition*  t  is  aware  and  on  which  the 
petition!  ir  intends  to  rely  to  establish 
those  fa<  ts  or  expert  opinion.  Petitioner 
must  pn  ivide  sufficient  information  to 
show  th  it  a  genuine  dispute  exists  with 
the  appl  cant  on  a  material  issue  of  law 
or  fact.  ( lontentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contenti  m  must  be  one  which,  if 


proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  vnll  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Govenunent 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing  '* 

disruptions  in'delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301—415-3725  or  by  e- 
mail  to  OGCMaJlCentei@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 


supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gpv/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdT@nrc.gov. 

Calvert  Cliffs  Nuclear  Power  Plant, 
Inc.,  Docket  Nos.  50-31 7  and  50-318, 
Calvert  Cliffs. 

Nuclear  Power  Plant,  Unit  Nos.  1  and 
2,  Calvert  County,  Maryland. 

Date  of  amendments  request:  October 
14,  2003. 

Description  of  amendments  request: 
The  proposed  amendment  would 
change  the  frequency  of  surveillance 
testing  for  some  engineered  safety 
features  (ESF)  components. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the' 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Integrated  testing  of  the  ESF  trains  takes 
place  while  the  unit  is  shut  down.  The 
.  .equipment  being  tested  is  normally  used  to 
respond  to  an  accident  when  the  Unit  is  in 
Modes  1,  2,  or  3.  Changing  the  test  Frequency 
to  a  longer  period  does  not  affect  the  scope 
of  the  testing  or  the  methods  used  during  the 
testing.  Therefore,  there  is  no  increase  in  the 
probability  of  an  accident  previously 
evaluated  caused  by  the  testing  itself. 

The  components  tested  during  the 
integrated  ESF  test  are  components  needed  to 
mitigate  the  consequences  of  an  accident. 
Increasing  the  length  of  time  between 
integrated  tests  increases  the  likelihood  of 
undetected  equipment  failure.  This  creates  a 
change  in  plant  risk.  This  change  in  risk  is 
analyzed  and  quantified  using  probabifistic 
risk  assessment  techniques.  The  risk  analysis 
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provides  results  that  show  the  proposed 
increase  in  ESF  component  surveillance 
testing  Frequency  meets  the  guidance  of 
Regulatory  Guide  1.174,  "An  Approach  for 
Using  Probabilistic  Risk  Assessment  in  Risk- 
Informed  Decisions  on  Plant-Specific 
Changes  to  the  Licensing  Basis."  The 
increase  in  risk  is  within  the  guidelines  of 
the  regulatory  guidance.  There  is  no 
significant  change  in  the  probability  that  the 
equipment  will  suffer  an  undetected  failure 
in  the  increased  time  between  Surveillance 
tests.  Therefore,  there  is  no  significant 
increase  in  the  consequences  o[f]  an  accident 
previously  evaluated. 

An  additional  change  is  proposed  to  delete 
a  Surveillance  Requirement  because  the 
signal  tested  in  the  Surveillance  Requirement 
is  no  longer  installed  in  the  plant.  This 
deletion  has  no  impact  on  plant  operations 
or  the  response  of  the  plant  in  an  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  would  extend  the 
Surveillance  Frequency  of  the  integrated  ESF 
test.  This  change  does  not  affect  the  scope  of 
the  testing  or  the  methods  used  during  die 
testing.  Plant  equipment  will  continue  to 
operate  as  designed.  Only  the  testing 
frequency  is  changed.  Because  there  are  no 
changes  in  the  scope  or  method  of  testing  and 
this  proposed  change  does  not  affect  the 
operation  of  the  equipment  in  other 
circumstances,  no  new  accident  initiators 
have  been  introduced. 

An  additional  change  is  proposed  to  delete 
a  Surveillance  Requirement  because  the 
signal  tested  in  the  Surveillance  Requirement 
is  no  longer  installed  in  the  plant.  This 
deletion  has  no  impact  on  plant  operations 
or  the  response  of  the  plant  and  therefore 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fitim  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  [a]  margin  of  safety. 

Sur\'eillance  testing  is  performed  to 
evaluate  the  operability  of  equipment  used  to 
perform  safety  functions  at  the  Unit.  The 
components  tested  during  the  integrated  ESF 
test  are  components  needed  to  mitigate  the 
consequences  of  an  accident.  Increasing  the 
length  of  time  between  integrated  tests 
increases  the  likelihood  of  undetected 
equipment  failure.  This  creates  a  change  in 
plant  risk.  This  change  in  risk  is  analyzed 
and  quantified  using  probabilistic  risk 
assessment  techniques.  The  risk  analysis 
provides  results  that  show  the  proposed 
increase  in  ESF  component  sur\'eillance 
testing  Frequency  meets  the  guidance  of 
Regulatory  Guide  1.174.  The  increase  in  risk 
is  within  the  guidelines  of  the  regulatory 
guidance.  There  is  no  significant  change  in 
the  probability  that  the  equipment  will  suffer 
an  undetected  failure  in  the  increased  time 


between  Surveillance  tests.  Since  the 
function  of  Surveillance  testing  is  to  evaluate 
the  operability  of  equipment,  and  the 
increased  time  between  Surveillance  tests 
has  been  evaluated  and  found  to  be 
acceptable  under  regulatory  giiidance,  the 
proposed  change  would  not  involve  a 
significant  reduction  in  [a]  margin  of  safety. 

An  additional  change  is  proposed  to  delete 
a  Surveillance  Requirement  because  the 
signal  tested  in  the  Surveillance  Requirement 
is  no  longer  installed  in  the  plant.  This 
deletion  has  no  impact  on  plant  operations 
or  the  response  of  the  plant  in  an  accident 
and  does  not  impact  the  margin  of  safety. 

Therefore,  this  proposed  change  does 
not  significemtly  reduce  [a]  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefsre.  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]aines  M.  Petro, 
Jr.,  Esquire,  Counsel.  Constellation 
Energy  Group,  Inc.,  750  East  Pratt  Street, 
5th  floor.  Baltimore,  MD  21202. 

NRC  Section  Chief  Richard  J.  Laufer. 

Consumers  Energy  Company,  Docket 
No.  50-155,  Big  Rock  Point  Nuclear 
Plant,  Charlevoix  County,  Michigan. 
'     Date  of  amendment  requests:  August 
6,  2003. 

Description  of  amendment  requests: 
The  Big  Rock  Point  Plant  is  in  the  6th 
year  of  decommissioning.  The  reactor 
was  defueled  and  certified  as 
permanently  shutdown  by  letter  to  the   - 
Nuclear  Regulatorj'  Commission  dated 
September  22, 1997.  As  of  March  26. 
2003,  all  the  spent  fuel  has  been 
permanently  removed  from  the  plant's 
spent  fuel  pool  and  located  to  an 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI).  The  spent  fuel  has 
been  loaded  into  an  NRC  approved  and 
licensed  Spent  Fuel  Dr>'  Storage  System 
and  will  be  temporarily  stored  at  this 
installation  until  such  time  that  a 
permanent  repository  is  available.  The 
requirements  associated  with  the  wet 
storage  of  the  spent  fuel  as  described  in 
Defueled  Technical  Specifications  are 
no  longer  applicable  and  are  being 
revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards  • 

consideration,  which  is  presented 
below: 

1.  Will  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
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No.  The  proposed  change  is  an  spent  fue 

administrative  change  to  update  the  facility's 
Operating  License  and  Defueled  Technical 
Specifications-to  reflect  the  permanent 
removal  of  the  spent  fuel  firom  the  Spent  Fuel 
Pool.  Requirements  for  safe  storage  and 
handling  of  irradiated  fuel,  definitions, 
design  features  and  administrative  controls    _ 
that  were  applicable  to  the  facility  when 
spent  fuel  was  stored  in  the  spent  fuel  pool 
are  no  longer  valid  and  are  being  removed  to 
provide  clarity  to  the  licensing  basis  of  the 
facility  in  its  current  configuration.  The 
accidents  previously  evaluated  in  the 
Updated  Final  Hazards  Safety  Analysis  are 
based  on  spent  nuclear  fuel  being  stored  in 
the  spent  fuel  pool.  Since  the  spent  fuel  has 
been  permanently  removed  from  the  spent 
fuel  pool,  the  accidents  previously  analyzed 
are  no  longer  credible.  The  spent  fuel  has 
been  loaded  into  an  NRC  approved  and 
licensed  Spent  Fuel  Dry  Storage  System  and 
will  be  temporarily  stored  at  this  installation 
until  such  time  that  a  permanent  repository 
is  available.  The  spent  fiiells  now  controlled 
by  a  different  set  of  approved  technical 
specifications  issued  and  approved  pursuant 
to  10  CFR  part  72.  Therefore,  the  proposed 
administrative  change  does  not  affect  the 
consequences  of  any  accident  described  and 
evaluated  in  the  Updated  Final  Hazards  - 
Summarv'  Report,  and  the  accidents  and 
transients  associated  with  spent  fuel  stored 
in  the  facility's  spent  fuel  pool  are  no  longer 
applicable. 

"Therefore,  the  proposed  administrative 
change  to  the  Operating  License  and 
Defueled  Technical  Specifications  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  the  proposed  change  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  spent  fuel  has  been  loaded  into  an 
NRC  approved  and  licensed  Spent  Fuel  Dr>' 
Storage  System  and  will  be  temporarily 
stored  at  this  installation  until  such  time  that 
a  permanent  repository  is  available.  In 
accordance  with  10  CFR  part  72,  "Licensing 
Requirements  for  the  Independent  Storage  of 
Spent  Nuclear  Fuel  and  Higb-Level 
Radioactive  Waste,"  credible  accidents  have 
been  evaluated  as  part  of  the  licensing  and 
approval  process  for  the  Dr\'  Fuel  Storage 
System.  The  requirement  to  evaluate  credible 
accidents  has  not  changed. 

Therefore  this  proposed  administrative 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  previously 
evaluated. 

3.  Will  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  activity  is  an  administrative 
change  to  the  Operating  License  and  evaluatec . 

Defueled  Technical  Specifications  to  reflect  The  pn  posed 

the  permanent  removal  of  the  spent  fuel  from     extension 
the  spent  fuel  pool  and  does  not  involve  any      next  refu(  ling 
significant  reduction  in  any  margin  of  safety       months " 
that  is  usually  associated  with  the  design  and     The  Contiol 
performance  of  systems,  structures  and  (CREF)  sj  stem 

components.  Requirements  for  safe  storage  mitigati 

and  handling  of  irradiated  fuel,  definitions,         accidents 
design  features  and  administrative  controls         initiator 
that  were  applicable  to  the  facility  when  Therefor*  , 


was  stored  in  the  spent  fuel  pool 
are  no  loi  iger  applicable  and  are  being 
removed  o  provide  clarity  to  the  licensing 
basis  of  tie  facility  in  its  current 
configuration. 

Therefore,  the  proposed  administrative 
change  d^es  not  involve  a  significant 
reductioi^  in  a  margin  of  safety. 

C  staff  has  reviewed  the 
analysis  and,  based  on  this 
appears  that  the  three 
of  10  CFR  50.92(c)  are 

satisfied!  '^^®''^^°'"®'  ^®  ^^^  ^^^ 
propose^  to  determine  that  the 
amendnlent  request  involves  no 
significaht  hazards  consideration. 

AttonKyfor  licensee:  David  A. 
Mikelonls,  Esquire,  Consumers  Energy 
Company,  One  Energy  Plaza,  Jackson, 
MI  49201-2276. 

NRC  Section  Chief:  Claudia  Craig. 

DetronEdison  Company,  Docket  No. 
50-341,  'ermi  2,  Monroe  County, 
Michigai  i. 

Date  c  f  amendment  request:  October 
10, 2003 

Descri  Jtion  of  amendment  request: 
The  proj  osed  amendment  would 
modify  '  'echnical  Specification  (TS) 
3.7.3,  "C  ontrol  Room  Emergency 
Filtratioi  i  (CREF)  System,"  Surveillance 
Requirei  lent  (SR)  3.7.3.6,  to  permit  a 
one-timq  extension  of  SR  3.7.3.6  until 
startup  f  om  the  next  refueling  outage 
(RF-10)  ;o  preclude  a  mid-cycle 
shutdow  a  solely  for  the.  performance  of 
this  SR.   )R  3.7.3.6  requires  verifying 
that  unfi  tered  inleakage  from  CREF 
system  c  uct  work  outside  the  control 
room  en  relope  that  is  at  negative 
pressure  during  accident  conditions  is 
within  1  mits.  This  SR  is  required  to  be 
perform*  id  every  36  months,  and  can  be 
perform!  d  only  when  the  CREF  system 
is  not  re(  uired  to  be  Operable  (i.e.,  in 
MODES  4  or  5,  with  no  operations  with 
a  potentj  al  for  draining  the  reactor 
vessel  ai  d  with  no  fuel  movement  of 
recently  irradiated  fuel  in  progress). 

Basis  or  proposed  no  significant 
hazards  consideration  determination: 
As  requi  red  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of :  lo  significant  hazards 
considei  ition,  which  is  presented 
below: 


l.The 
a  signi 


iroposed  change  does  not  involve 
increase  in  the  probability  or 
consequejices  of  an  accident  previously 


fici  mt  i 


change  allows  a  one-time 
of  SR  3.7.3.6  until  startup  from  the 
outage  (approximately  10  to  12 
b  syond  its  critical  completion  date). 
"  Room  Emergency  Filtration 

provides  a  configuration  for 
radiological  consequences  of 
however,  it  is  not  considered  an 
any  previously  analyzed  accident, 
the  proposed  change  cannot 


increase  the  probability  of  any  previously 
evaluated  accident. 

The  CREF  system  provides  a  radiologically 
controlled  environment  from  which  the  plant 
can  be  safely  operated  following  a 
radiological  accident.  The  current  TS 
surveillance  (SR  3.7.3.6)  measures  inleakage 
from  four  sections  of  CREF  system  duct  work 
outside  the  Control  Room  Envelope  (CRE) 
that  are  at  negative  pressure  during  accident 
conditions.  Based  on  the  results  of  previous 
surveillance  testing,  and  the  continued 
performance  of  SR  3.7.3.3  and  3.7.3.5  on 
their  normal  schedule,  the  delay  in 
performing  SR  3.7.3.6  by  approximately  10  to 
12  months  will  provide  essentially  the  same 
degree  of  assurance  that  CRE  integrity  is 
being  maintained  as  before.  It  is  expected 
that  CRE  integrity  will  remain  essentially 
unchanged  from  what  it  is  today.  Therefore, 
the  proposed  change  does  not  significantly 
increase  the  radiological  consequences  of  any 
previously  analyzed  accident. 

Based  on  the  above,  the  proposed  change 
does  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  allow  a  one-time 
extension  of  SR  3.7.3.6  until  startup  from  the 
next  refueling  outage  (approximately  10  to  12 
months  beyond  its  critical  completion  date) 
does  not  alter  the  design  or  function  of  the 
system  involved,  nor  does  it  introduce  any 
new  modes  of  plant  or  CREF  system 
operation.  Therefore,  the  proposed  change 
does  not  create  the  potential  for  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  to  allow  a  one-tim% 
extension  of  SR  3.7.3.6  until  startup  from  the 
next  refueling  outage  (approximately  10  to  12 
months  beyond  its  critical  completion  date) 
will  not  affect  the  radiological  release  from 
a  design  basis  accident.  Based  on  the  results 
of  previous  siuveillance  testing  and  the 
continued  performance  of  SR  3.7.3.3  and 
3.7.3.5  on  flieir  normal  schedule,  the  delay  in 
performing  SR  3.7.3.6  by  approximately  10  to 
12  months  will  provide  essentially  the  same 
degree  of  assurance  that  CRE  integrity  is 
being  maintained  as  existed  before;  and,  the 
postulated  dose  to  the  control  room 
occupants  as  a  result  of  an  accident  will 
remain  approximately  the  same.  Therefore, 
the  proposed  changes  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB. 
Detroit  Edison  Company,  2000  2nd 
Avenue.  Detroit,  Michigan  48226-1279. 
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NRC  Section  Chief:  L.  Raghavan. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi. 

Date  of  amendment  request:  October 
24,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3.1.8, -'Scram 
Discharge  Voliune  (SDV)  Vent  and  Drain 
Valves,"  to  allow  a  vent  or  drain  line 
with  one  inoperable  valve  to  be  isolated 
instead  of  requiring  the  valve  to  be 
restored  to  Operable  status  within  7 
days. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Roister  on  February  24,  2003  (68  FR 
8637),  on  possible  amendments  to  revise 
the  action  for  one  or  more  SDV  vent  or 
drain  lines  with  an  inoperable  valve, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line-item 
improvement  process.  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  April  15,  2003 
{68  FR  18294).  The  licensee  affirmed  the 
applicability  of  the  model  NSHC 
determination  in  its  application  dated 
October  24,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

A  change  is  proposed  to  allow  the  affected 
SDV  vent  and  drain  line  to  be  isolated  when 
there  are  one  or  more  SDV  vent  or  drain  lines 
with  one  valve  inoperable  instead  o(fl 
requiring  the  valve  to  be  restored  to  operable 
status  within  7  days.  With  one  SDV  vent  or 
drain  valve  inoperable  in  one  or  more  lines, 
the  isolation  function  would  be  maintained 
since  the  redundant  valve  in  the  affected  line 
would  perform  its  safety  function  of  isolating 
the  SDV.  FoUowring  the  completion  of  the 
required  action,  the  isolation  function  is 
fuijailed  since  the  associated  line  is  isolated. 
The  ability  to  vent  and  drain  the  SDVs  is 
maintained  and  controlled  through 
administrative  controls.  This  requirement 
assures  the  reactor  protection  system  is  not 
adversely  affected  by  the  inoperable  valves. 
With  the  safety  functions  of  the  valves  being 
maintained,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
significantly  increased. 

Criterion  2 — The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plamt  operation.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  pre\iously 
evaluated. 

Criterion  3 — The  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  change  ensures  that  the 
safety  functions  of  the  SDV  vent  and  drain 
valves  are  fulfilled.  The  isolation  function  is 
maintained  by  redundant  valves  and  by  the 
required  action  to  isolate  the  affected  line. 
The  ability  to  vent  and  drain  the  SDVs  is 
maintained  through  administrative  controls. 
In  addition,  the  reactor  protection  system 
Mrill  prevent  filling  of  an  SDV  to  the  point 
that  it  has  insufficient  volume  to  accept  a  full 
scram.  Maintaining  the  safetj'  functions 
related  to  isolation  of  the  SDV  and  insertion 
of  control  rods  ensures  that  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney/or  licensee;  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor, 
Washington,  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Nuclear  Vermont  Yankee, 
LLC  and  Entergy  Nuclear  Operations, 
Inc.,  Docket  No.  50-271,  Vermont 
Yankee  Nuclear  Power  Station,  Vernon, 
Vermont. 

Date  of  amendment  request:  July  31, 
2003,  as  supplemented  on  October  10. 
2003. 

Description  of  amendment  request: 
This  amendment  request  incorporates  a 
revision  to  the  licensing  basis  of  the 
Vermont  Yankee  Nuclear  Power  Station 
(VYNPS)  that  supports  a  full  scope 
application  on  an  Alternative  Source 
Term  (AST)  methodology. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Section 
50.91(a),  the  licensee  has  pro\'ided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  which  is 
presented  below: 

1.  Will  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Adoption  of  the  AST  and  those  plant 
systems  affected  by  implementation  of  the 
AST  do  not  initiate  DBAs  [design  basis 
accidents).  The  proposed  change  does  not 
affect  the  design  or  manner  in  which  the 
facility  is  operated;  rather,  once  the 
occurrence  of  an  accident  has  been 
postulated,  the  new  accident  source  term  is 
an  input  to  analyses  that  evaluate  the 


radiological  consequences.  Therefore,  the 
proposed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  structures,  systems  and  components 
(SSCs)  affected  by  the  proposed  change  act  as 
mitigators  to  the  consequences  of  accidents. 
Based  on  the  revised  analyses,  the  proposed 
changes  do  re\'ise  certain  performance 
requirements;  however,  the  proposed 
changes  do  not  involve  a  rension  to  the 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  a  design  basis 
accident  discussed  in  Chapter  14  of  the 
Updated  Final  Safety-  Analysis  Report. 

Because  of  the  changed  methodologj'.  it  is 
difficult  to  draw  a  quantitative  comparison  of 
before  and  after  accident  consequences  due 
to  the  use  of  different  dose  calculations, 
conversion  factors,  soiuce  term,  and  other 
assumptions.  However  qualitatively,  it  can  be 
shown  that  there  is  no  significant  increase  in 
offsite  doses,  although  there  may  be  small 
variations  in  potential  doses  for  postulated 
accidents.  Plant-specific  radiological 
analyses  have  been  performed  using  the  AST 
methodology.  Based  on  the  results  of  these 
analyses,  it  has  been  demonstrated  that  the 
dose  consequences  of  the  limiting  events 
considered  in  the  analyses  meet  3ie 
regulatory  guidance  provided  for  use  with 
the  AST,  and  the  offsite  doses  are  well  within 
acceptable  limits.  This  guidance  is  presented 
in  10  CFR  50.67,  Regulatory  Guide  1.183,  and 
Standard  ReNiew  Plan  (SRP)  Section  15.0.1. 

Therefore,  the  proposed  amendment  does 
not  result  in  a  significant  increase  in  the 
consequences  or  increase  the  probability  of 
any  previously  evaluated  accident. 

2.  Will  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

Implementation  of  AST  and  the  proposed 
changes  does  not  alter  or  involve  any  design 
basis  accident  initiators.  These  changes  do 
not  affect  the  design  function  or  mode  of 
operations  of  SSCs  in  the  facility  prior  to  a 
postulated  accident.  Since  SSCs  are  operated 
essentially  no  differently  after  the  AST 
implementation,  no  new  failure  modes  are 
created  by  this  proposed  change. 

Therefore,  the  proposed  license 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  changes  proposed  are  associated  with 
a  revision  to  the  licensing  basis  for  the 
VYNPS.  Approval  of  the  licensing  basis 
change  fi^m  the  original  source  term  to  the 
alternative  source  term  is  requested  by  this 
application  for  a  license  amendment.  The 
results  of  the  accident  analyses  revised  in 
support  of  the  proposed  change  are  subject  to 
the  acceptance  criteria  in  10  CFR  50.67.  The 
analyzed  events  have  been  carefully  selected, 
and  the  analyses  supporting  these  changes 
have  been  performed  using  approved 
methodologies  to  ensure  that  analyzed  events 
are  bounding  and  safety  margin  has  not  been 
reduced.  The  dose  consequences  of  these 
limiting  events  are  within  the  acceptance 
criteria  presented  in  10  CFR  50.67, 
Regulatory  Guide  1.183,  and  SRP  15.0.1. 
Thus,  by  meeting  the  appUcable  regulatory 
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limits  for  AST,  there  is  no  significaat 
reduction  in  a  margin  of  safety. 

Therefore,  because  the  proposed  changes 
continue  to  resuh  in  dose  consequences 
within  the  applicable  regulator>'  limits,  the 
changes  are  considered  to  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staf7  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

FirstEner^  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2  (BVPS-1  and 
2),  Beaver  County,  Pennsylvania. 

Date  of  amendment  request:  October 
17.  2003. 

Description  of  amendment  request: 
The  proposed  amendments  revise  the 
action  requirements  of  Technical 
Specification  (TS)  3/4  6.3, 
"Containment  Isolation  Valves  [CIVsl," 
to  more  clearly  define  action 
requirements  for  inoperable  CFVs.  The 
proposed  changes  to  the  action 
requirements  also  include:  (1) 
Provisions  for  allowing  the  intermittent 
luiisolation  of  penetration  flow  paths 
which  have  been  isolated  per  action 
requirements  under  administrative 
control;  (2)  use  of  check  valves  as  an 
isolation  device;  and  (3)  an  increase  in 
the  allowed  outage  time  to  72  hours  for 
CTVs  associated  with  closed  systems 
inside  containment.  The  proposed 
amendments  also  revise  die  TS 
surveillance  requirements  (SRs)  for  CIVs 
by  replacing  existing  SRs  with  new  SRs 
similar  to  those  in  NUREG-1431. 
Revision  2,  "Standard  Technical    " 
Specifications  for  Westinghouse 
Plants." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqtiired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  iiicrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  involve  any 
changes  to  plant  equipment,  system  design 
functions  or  a  change  in  the  methods 
governing  normal  plant  operation.  The.-efore, 
the  probability  of  a  malfunction  of  a 


structure,  system  or  component  to  perform  its 
design  fui  ction  will  not  be  increased. 

The  pro  x>sed  change  modifies  existing 
action  req  lirements  for  inoperable 
containmc  nt  isolation  valves.  Action 
requireme  ats  and  their  associated  allowed 
outage  tin  es  are  not  initiating  conditions  for 
any  accid(  nt  previously  evaluated  and  the 
accident  a  aalyses  do  not  assume  that 
repaired  e  (uipment  is  out  of  service  prior  to 
the  analy2  id  event.  In  addition,  changes  that 
are  consis  ent  with  the  ISTS  [improved 
Standard  '  'echnical  Specifications]  have  been 
previously  evaluated  and  found  not  to 
adversely  iffect  the  safe  operation  of 
Westingh(  use  plants  or  the  initiation  of  any 
accident  p  reviously  evaluated.  Based  on  the 
conclusioi  IS  of  the  plant  specific  evaluation 
associated  with  the  changes  and  the 
evaluatiot  performed  in  developing  the  ISTS, 
the  propoi  ed  revised  action  requirements  do 
not  result  n  operating  conditions  that  will 
significani  ly  increase  the  probability  of 
initiating  i  in  analyzed  event.  The  revised 
action  reqi  lirements  provide  appropriate 
remedial  <  ctions  to  be  taken  in  response  to 
the  degrac  ed  condition  considering  the 
operabilit;  status  of  the  redundant  systems  of 
required  fi  atures,  and  the  capability  of 
remaining  features  while  minimizing  the  risk 
associated  with  continued  operation.  As  a 
result,  the  consequences  of  any  accident 
previousl)  evaluated  are  not  significantly     ^ 
increased. 

The  pro  )osed  change  also  modifies  and 
deletes  soi  ne  surveillance  requirements. 
Surveillan  :es  are  not  initiators  to  any 
accident  p  reviously  evaluated.  Consequently, 
the  probal  ility  of  an  accident  previously 
evaluated  s  not  significantly  increased.  The 
equipment  specified  in  the  Limiting 
Condition  jfor  Operation  is  still  required  to  be 
dperable  ahd  capable  of  performing  the 
accident  n  litigation  functions  assumed  in  the 
accident  a  lalysis.  This  equipment  will 
continue  t )  be  tested  in  a  manner  and  at  a 
frequency  lo  give  confidence  that  the 
equipmen  can  perform  its  assumed  safety 
function. '  "he  proposed  chemges  are  generally 
made  to  c<  nform  to  the  ISTS  and  have  been 
evaluated  ;o  not  be  detrimental  to  plant 
safety.  As  i  result,  the  proposed  surveillance 
requireme  it  changes  do  not  significantly 
affect  the  (  onsequences  of  any  accident 
previouslj  evaluated.  Therefore,  the 
proposed  i  :hanges  do  not  involve  a 
significani  increase  in  the  probability  or 
consequet  ces  of  an  accident  previously 
evaluated. 

2.  Does  he  proposed  change  create  the 
possibilitji  of  a  new  or  different  kind  of 
accident  £  om  any  accident  previously 
evaluated' 

Responj  b:  No.  " 

The  pro  )osed  change  does  not  involve  any 
changes  Ic  plant  equipment,  system  design 
functions  >r  a  change  in  the  methods 
governing  normal  plant  operation.  The 
[technical  specification  for  containment 
isolation  v  alves  provide[s]  controls  for 
maintainii  ig  the  containment  pressure 
boundary.  The  revised  action  requirements 
and  revise  d  surveillance  requirements  are 
sufficient  o  ensure  the  containment  isolation 
valves  are  capable  of  performing  their 
accident  n  itigatlon  functions.  No  new 


accident  initiators  are  introduced  by  these 
changes.  Therefore,  the  proposed  change    .. 
does  not  create  the  pcNSsibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  revised  action  requirements  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  proposed  actions  for  inoperable 
containment  isolation  valves  minimize  the 
risk  of  continued  operation  under  the 
specified  conditions,  considering  the 
operability  status  of  the  redundant 
containment  isolation  barriers,  a  reasonable 
time  for  repairs  or  replacement  of  the 
isolation  feature,  and  the  low  probability  of 
a  design  basis  accident  occurring  during  the 
repair  period. 

The  revised  surveillance  requirements  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  surveillance 
requirements  provide  the  required 
verifications  for  ensuring  containment, 
isolation  valves  operabiUty.  Containment 
isolation  valve  testing  will  continue  to  be 
performed  in  a  manner  and  at  a  fi^uency 
necessary  to  give  confidence  that  the 
equipment  can  perform  its  assiuned  safety 
function. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefoie,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation.  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio. 

Date  of  amendment  request: 
December  17,  2001,  as  supplemented  by 
letter  dated  Jime  4,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Section  3/4.3.1,  "Reactor  Coolant 
System  Instrumentation,"  to  delete  em 
action  involving  either  reducing  core 
thermal  power  and  the  high  neutron 
flux  reactor  trip  setpoint  or  monitoring 
quadrant  power  tilt  when  a  reactor 
protection  system  (RPS)  chaimel  is 
inoperable.  Additionally,  changes  to  the 
content  and  format  of  TS  Tables  3.3-1 
and  4.3-1  are  proposed  to  enhance 
specification  clarity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  their  analysis  of 
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the  issue  of  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staff's  review  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  result  in  an 
increase  in  the  probability  of  an  accident 
previously  evaluated  because  no  change  is 
being  made  to  any  accident  initiator.  The 
proposed  change  does  not  result  in  an 
increase  in  the  consequences  of  an  accident 
previously  evaluated  because  TS  3/4.2.4, 
"Quadrant  Power  Tilt,"  continues  to  ensure 
the  radial  power  distribution  of  the  core  is 
within  the  limits  assumed  in  the  accident 
analyses.  In  addition,  compensatory  actions 
will  continue  to  be  requireid  should  a  single 
channel  of  RPS  High  Flux  or  Flux-'Flux-Flow 
become  inoperable.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  "an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  affect  the  TS 
requirements  for  the  RPS  instrumentation. 
The  proposed  changes  do  not  change  the  RPS 
design  function  or  result  in  the  RPS  being 
operated  outside  its  design  operating  range. 
There  are  no  new  or  different  equipment 
failure  modes  introduced  by  the  proposed 
changes.  The  proposed  changes  do  not 
introduce  any  new  or  different  accident 
initiators.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  affect  the  TS 
requirements  for  the  RPS  instrumentation. 
The  capability  of  the  RPS  to  perform  its 
required  functions  is  not  adversely  affected 
by  the  proposed  changes.  The  proposed 
changes  do  not  alter  any  initial  conditions 
contributing  to  accident  severity  or 
consequences.  There  will  be  no  changes  to 
the  plants'  systems,  structures,  or 
components,  nor  in  the  manner  in  which 
they  will  be  operated  as  a  result  of  the 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Maine  Yankee  Atomic  Power 
Company,  Docket  No.  50-309;  Maine 


Yankee  Atomic  Power  Station,  Lincoln 
County,  Maine. 

Date  of  amendment  request: 
September  11,  2003. 

Description  of  amendment  request: 
Revise  the  dose  model  for  the 
containment  activated  concrete,  rebar 
(hereafter  referred  to  as  activated 
concrete)  and  liner,  by  incorporating 
more  realistic  radionuclide  release  rates 
and  to  change  the  associated  derived 
concentration  guideline  limit  (DCGL)  for 
activated  concrete. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  requested  license  amendment  does  not 
authorize  any  plant  activities  beyond  those 
allowed  by  10  CFR  Chapter  I  or  beyond  those 
considered  in  the  DSAR.  The  bounding 
accident  described  in  the  Defueled  Safety 
Analysis  Report  (DSAR)  for  potential 
airborne  activity  is  the  postulated  resin  cask 
drop  accident  in  the  Low  Level  Radioactive 
Waste  Storage  Building.  This  accident  is 
expected  to  contain  more  potential  airborne 
activity  than  can  be  released  from  other 
decommissioning  events.  The  radionuclide 
distribution  assumed  for  the  spent  resin  cask 
has  a  greater  inventory  of  transiu-anic 
radionuclides  (the  major  dose  contributor) 
than  the  distribution  of  plant  derived 
radionuclides  in  the  components  involved  in 
other  decommissioning  accidents.  The  other 
accidents  considered  in  the  DSAR  include: 
(1)  Explosion  of  liquid  petroleum  gas  (LPG) 
leaked  from  a  front  end  loader  or  forklift;  (2) 
Explosion  of  oxyacetylene  during  segmenting 
of  the  reactor  vessel  shell;  (3)  Release  of 
radioactivity  irom  the  RCS  decontamination 
ion  exchange  resins;  (4)  Gross  leak  during  in- 
situ  decontamination;  (S)' Segmentation  of 
RCS  piping  with  unremoved  contamination; 
(6)  Fire  involving  contaminated  clothing  or 
combustible  waste;  (7)  Loss  of  local  airborne 
contamination  control  during  blasting  or 
jackhammer  operations;  (8)  Temporary  Loss 
of  Services;  (9)  Dropping  of  Contaminated 
Concrete  Rubble;  (10)  Natural  phenomena; 
and  (11)  Transportation  accidents.  The 
probabilities  and  consequences  for  these 
accidents  are  estimated  in  the  basis 
documentation  for  DSAR  Section  7.  No 
systems,  structures,  or  components  that 
could  initiate  or  be  required  to  mitigate  the 
consequences  of  an  accident  are  affected  by 
the  proposed  change  in  any  way  not 
previously  evaluated  in  the  DSAR.  Since 
Maine  Yankee  does  not  exceed  the  salient 
parameters  associated  with  the  plant 
referenced  in  the  basis  documentation  in  any 
material  respects,  it  is  concluded  that  these 
probabilities  and  consequences  are  not 
increased.  Therefore,  the  proposed  change  to 
the  Maine  Yankee  license  does  not  involve 


any  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  requested  license  amendment  does  not 
authorize  any  plant  activities  that  could 
precipitate  or  result  in  any  accidents  beyond 
those  considered  in  the  DSAR.  The  accidents 
previously  evaluated  in  the  DSAR  are 
described  above.  These  accidents  are 
described  in  the  basis  documentation  for 
DSAR  Section  7.  The  proposed  change,  does 
not  affect  plant  systems,  structures,  or 
components  in  any  way  not  previously 
evaluated  in  the  DSAR.  Since  Maine  Yankee 
does  not  exceed  the  salient  parameters 
associated  with  the  plant  referenced  in  the 
basis  documentation  in  any  material  respects, 
it  is  concluded  that  these  accidents 
appropriately  bound  the  kinds  of  accidents 
possible  during  decommissioning.  Therefore, 
the  proposed  change  to  the  Maine  Yankee 
license  would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  frttm  any 
accident  previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  margin  of  safety  defined  in  Maine 
Yankee's  license  basis  for  the  consequences 
of  decommissioning  accidents  has  been 
estabUshed  as  the  margin  between  the 
bounding  decommissioning  accident  and  the 
dose  limits  associated  with  the  need  for 
emergency  plan  offsite  protection,  namely 
the  Environmental  Protection  Agency 
Protective  Action  Guidelines  EPA-PAGs.  As 
described  above,  the  bounding 
decommissioning  accident  is  the  postulated 
resin  cask  drop  accident  in  the  Low  Level 
Radioactive  Waste  Storage  Building.  Since 
the  bounding  decommissioning  accident  is 
expected  to  contain  more  potential  airborne 
activity  than  can  be  released  from  other 
decommissioning  events  and  since  the 
radionuclide  distribution  assumed  for  the 
spent  resin  cask  has  more  transuranics  (the 
major  dose  contributor)  than  the  distribution 
in  the  components  involved  in  other 
decommissioning  accidents,  the  margin  of 
safety  associated  with  the  consequences  of 
deconunissioning  accidents  cannot  be 
reduced.  The  margin  of  safety  defined  in  the 
statements  of  consideration  for  the  final  rule 
on  the  Radiological  Criteria  for  License 
Termination  is  described  as  the  margin 
between  the  100  nu^m/yr  public  dose  limit 
established  in  10  CFR  20.1301  for  licensed 
operation  and  the  25  mrem/yr  dose  limit  to 
the  average  member  of  the  critical  group  at 
a  site  considered  acceptable  for  unrestricted  • 
use.  This  margin  of  safety  accounts  for  the 
potential  effect  of  multiple  sources  of 
radiation  exposure  to  the  critical  group. 
Since  the  license  termination  plan  (LTP)  was 
designed  to  comply  with  the  radiological 
criteria  for  license  termination  for 
unrestricted  use,  the  margin  of  safety  cannot 
be  reduced.  Therefore,  the  proposed  changes 
to  the  Maine  Yankee  license  would  not 
involve  a  significant  reduction  in  any  margin 
of  safety. 
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Conclusion 

Based  on  the  above,  Maine  Yankee 
concludes  that  the  proposed  amendment 
presents  no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(c).  and,  accordingly,  a  finding  of  "no 
significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Joe  Fay.  Esquire. 
Maine  Yankee  Atomic  Power  Company, 
321  Old  Ferry  Road,  Wiscasset.  Maine 
04578. 

NRC  Section  Chief :  Claudia  M.  Craig. 

Nuclear  Management  Company,  LLC 
(NMC).  Docket  Nos.  50-266  and  50-301, 
Point  Beach  Nuclear  Plant  (PBNP), 
Units  1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  request: 
September  26,  2003. 

Deseription  of  amendment  request: 
The  proposed  amendments  would 
modify  TS  5.6.5.b  to  add  a  reference  to 
a  Nuclear  Regulatory  Commission  (NRC) 
letter  that  would  approve  the  use  of  a 
new  master  curve  methodology  for  Unit 
2.  The  NRC  staff  is  currently  reviewing 
an  associated  exemption  request  by 
NMC  to  use  this  new  methodology.  The 
requested  exemption  would  allow  the 
use  of  the  master  curve  methodology 
described  in  Babcock  &  Wilcox  Report 
BAW-2308.  Revision  1,  "Initial  RTndt 
[reference  nil-ductility  temperature]  of 
Linde  80  Weld  Materials."  for 
determining  the  adjusted  RTndt  of  the 
Unit  2  reactor  vessel  limiting 
droimferential  weld  metal.  This 
method  is  used  for  the  pressurized 
thermal  shock  screening  evaluation.  The 
proposed  amendments  would  also  md^e 
editorial  changes  to  TS  5.6.5.b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  PBNP  in  accordance  with 
the  proposed  amendments  does  not  result  in 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  references  the  NRC 
safety  evaluation  [currently  under  NRC  staff 
review]  accepting  the  new  Master  Curve 
Methodology  used  in  the  evaluation  of  the 
revised  P/T  [pressure/temperature]  limits  and 
LTOP  [low-temperatiare  overpressure 
protection]  setpoints.  Implementation  of 
revisions  to  Topical  Reports  would  still  be 


reviewed  in  accordance  with  10  CFR  50.59 
and.  whe  -e  required,  receive  NRC  review  and 
approval.  The  proposed  change  does  not 
adversely  affect  accident  initiators  or 
precursoi  s  nor  alter  the  design  assumptions, 
condition  s,  or  configuration  of  the  facility  or 
the  marni  jr  in  which  the  plant  is  operated 
and  main  tained.  The  proposed  change  does 
not  alter  ( ir  prevent  the  ability  of  structures, 
systems,  iind  components  (SSCs)  bom 
performi4g  their  intended  function  to 
mitigate  t  le  consequences  of  an  initiating 
event  wit  lin  the  assumed  acceptance  limits. 
The  prop  ised  change  does  not  affect  the 
source  tei  m.  containment  isolation,  or 
radiologi(  al  release  assumptions  used  in 
evaluatin  \  the  radiological  consequences  of 
an  accide  it  previously  evaluated.  Further, 
the  propo  sed  change  does  not  increase  the 
types  or  a  nounts  of  radioactive  effluent  that 
may  be  ra  leased  offsite,  nor  significantly 
increase  i  idividual  or  cumulative 
occupatio  nal/public  radiation  exposures.  The 
proposed  change  is  consistent  with  safety 
analysis  a  ssumptions  and  resultant 
conseque  ices.  Therefore,  it  is  concluded  that 
this  chanj  ;e  does  not  increase  the  probability 
of  occurr(  nee  of  an  accident  previously 
evaluated 

2.  Oper  ition  of  PBNP  in  accordance  with 
the  propa  jed  amendments  does  not  result  in 
a  new  or  i  lifferent  kind  of  accident  fi'om  any 
accident  ireviously  evaluated. 

The  pr(  posed  change  references  the  NRC 
safety  eva  luation  [currently  under  NRC  staff 
review]  a(  cepting  the  new  Master  Curve 
Methodoj  jgy  used  in  the  evaluation  of  the 
revised  P  T  limits  and  LTOP  setpoints. 
Implemei  tation  of  revisions  to  Topical 
Reports  v  ould  still  be  reviewed  in 
accordan(  e  with  10  CFR  SO.'eg  and,  where 
required,  -eceive  NRC  review  and  approval. 
The  chan;  e  does  not  involve  a  physical 
alteration  of  the  pleint  [i.e.,  no  new  or 
different  1  ype  of  equipment  will  be  installed) 
or  a  chani  e  in  the  methods  governing  normal 
plant  ope  ation.  In  addition,  the  changes  do 
not  impoj  e  any  new  or  different 
requiremt  nts  or  eliminate  any  existing 
requiremc  nts.  The  changes  do  not  alter 
assumptit  ns  made  in  the  safety  analysis.  The 
proposed  ::hanges  are  consistent  with  the 
safety  ana  lysis  assumptions  and  current  plant 
operating  practice.  Therefore,  the  proposed 
change  d<  es  not  create  the  possibility  of  a 
new  or  di  ferent  kind  of  accident  fi-oro  any 
previous!  r  evaluated. 

3.  Oper  ition  of  PBNP  in  accordance  with 
the  propo  sed  amendments  does  not  result  in 
a  signifies  nt  reduction  in  a  margin  of  safety. 

The  pre  posed  change  references  the  NRC 
safety  eva  nation  [currently  under  NRC  staff 
review]  a(  cepting  the  new  Master  Curve 
Methodol  )gy  used  in  the  evaluation  of  the 
revised  Pi  T  limits  and  LTOP  setpoints. 
Implemei  tation  of  revisions  to  Topical 
Reports  mi  ould  still  be  reviewed  in 
accordant  e  with  10  CFR  50.59  and,  where 
required,  eceive  NRC  review  and  approval. 
The  prop<  sed  change  does  not  alter  the 
manner  ii  which  safety  limits,  limiting  safety 
system  se  tings  or  limiting  conditions  for 


operation 


are  determined.  The  setpoints  at 


which  pn  tective  actions  are  initiated  are  not 


altered  by 


equipmeo  [  remains  available  to  actuate  upon 


the  proposed  changes.  Sufficient 


demand  for  the  purpose  of  mitigating  ah 
analyzed  event 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jonathan  Rogoff, 
Esquire.  Vice  President,  Counsel  & 
Secretary,  Nuclear  Management 
Company,  LLC,  700  First  Street, 
Hudson,  WI  54016. 

NRC  Section  Chief:  L.  Raghavan. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California. 

Date  of  amendment  requests: 
September  12,  2003. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  Technical  Specification 
(TS)  3.3.1.  "Reactor  Trip  System  (RTS) 
Instrumentation,"  and  TS  3.3.2, 
"Engineered  Safety  Feature  Actuation 
System  (ESFAS)  histnmientation,"  to 
change  the  current  steam  generator  (SG) 
narrow  range  (NR)  water  level-low  low 
setpoints  from  greater  than  or  equal  to 
7.0  percent  allowable  value  and  7.2 
percent  nominal  value,  to  greater  than 
or  equal  to  14.8  percent  allowable  value 
and  15.0  percent  nominal  value. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requfred  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  protection  system  performance  will 
remain  within  the  bounds  of  the  previously 
performed  accident  analyses  since  there  are 
no  hardware  changes  and  the  actuation  logic 
changes  are  conservative.  The  design  of  the 
steam  generator  (SG)  water  level  sensing 
equipment  and  the  coincidence  logic  will  be 
imaffected.  The  only  physical  change  to  the 
reactor  trip  system  (RTS)  and  the  engineered 
safety  feature  actuation  system  (ESFAS) 
instrumentation  is  the  increased  actuation 
setpoints.  These  changes  have  already  been 
implemented  in  the  plant  through  the  design 
change  process.  These  changes  are  in  the 
conservative  direction,  i.e.,  a  trip  actuation 
signal  will  be  generated  sooner  for  an  event 
that  challenges  the  ability  of  the  SGs  to 
provide  a  heatsink  for  the  reactor.  In  all 
other  regards,  the  design  of  the  RTS  and 
ESFAS  instrumentation  will  be  unaffected. 
These  protection  systems  wrill  continue  to 
function  in  a  manner  consistent  with  the 
plant  design  basis. 
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The  probability  and  consequences  of 
accidents  previously  evaluated  in  the  Final 
Safety  Analysis  Report  Update  (FSARU)  are 
not  adversely  affected  because  changes  to  the 
RPS  and  ESFAS  trip  setpoints  assure  a 
conservative  response  of  the  affected  trip 
functions,  consistent  with  the  safety  analyses 
and  licensing  basis. 

The  proposed  changes  will  not  affect  the 
probability  of  any  accident  initiators.  There 
will  be  no  degradation  in  the  performance  of, 
or  an  increase  in  the  number  of  challenges 
imposed  on,  safety-related  equipment 
assumed  to  function  during  an  accident. 
There  will  be  no  change  to  normal  plant 
operating  parameters  or  accident  mitigation 
performance. 

The  proposed  changes  will  not  alter  any 
assumptions  or  change  any  mitigation  actions 
in  the  radiological  consequence  evaluations 
in  the  FSARU. 

Therefore  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  change  any 
hardware  or  the  design  functions  of  any 
structures,  systems  or  components  involved, 
other  than  to  revise  the  SG  narrow  range  (NR) 
water  level-low  low  setpoints;  changes  that 
have  already  been  implemented.  The 
proposed  changes  will  not  affect  the  normal 
method  of  plant  operation  or  change  any 
operating  parameters.  No  new  accidents, 
accident  initiators,  or  failure  mechanisms  are 
created  by  the  proposed  chemges. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  SG  NR  water  level-low  low  setpoints 
specified  in  the  Technical  Specifications 
have  already  been  increased  in  the 
conservative  direction.  The  safety  analysis 
limits  assumed  in  the  transient  and  accident 
analyses  remain  unchanged.  None  of  the 
acceptance  criteria  for  any  accident  analysis 
are  changed. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 


1  and  2.  San  Luis  Obispo  County. 
California. 

Date  of  amendment  requests:  October 
22.  2003. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  Surveillance  Requirement 
3.6.3.7  of  Technical  Specification  (TS) 
3.6.3,  "Containment  Isolation  Valves," 
by  extending  the  leakage  rate  testing 
fi«quency  of  the  containment  purge 
supply  and  exhaust  and  vacuum/ 
pressure  relief  valves,  all  wiA  resilient 
seals,  from  184  days  to  24  months.  The 
amendments  would  also  delete  the 
requirement  to  leakage  rate  test  the 
containment  vacuum/pressure  relief 
valves  within  92  days  after  opening. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazeirds 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Operability  and  leakage  control 
effectiveness  of  the  containment  purge 
supply  and  exhaust  and  containment 
vacuum/pressure  relief  isolation  valves  have 
no  effect  on  whether  an  accident  occurs. 
Consequently,  increasing  the  interval 
between  surveillances  of  isolation  valve  leak 
rate  does  not  involve  any  significant  increase 
in  the  probability  of  an  accident  previously 
evaluated.  The  consequences  of  a  unisolated 
reactor  containment  building  at  the  time  of 
a  fuel-handling  accident  or  loss  of  coolant 
accident  (LOCA)  are  the  release  of 
radionuclides  to  the  environment.  Offsite 
exposures  due  to  containment  leakage  during 
a  LOCA  and  fuel-handling  accident  have 
been  evaluated  in  Final  Safety  Analysis 
Report  Update  (FSARU)  sections  15.5.17.3 
and  15.5.22,  respectively.  For  a  L(X:A,  the 
Diablo  Canyon  Power  Plant  (I3CPP)  analyses 
assume  containment  leakage  of  0.1  percent  of 
the  containment  volume  per  day  for  the  first 
24  hours  and  0.05  percent  per  day  for  the  rest 
of  the  duration  of  the  accident.  Calculated 
radiological  exposures  from  the  LOCA  are 
listed  in  FSARU  Chapter  15.  Table  15.5-75 
and  are  within  the  10  CFR  part  100  limits. 
The  good  performance  history  of  these 
valves,  along  with  the  very  low  total 
containment  leakage  rate,  are  reasonable 
bases  that  there  should  not  be  any  significant 
increase  in  the  consequences  of  [an]  accident 
previously  evaluated.  For  the  fuel-handling 
accident  inside  containment,  DCPP  analyses 
do  not  credit  these  valves  to  provide  a 
containment  isolation  function.  It  was 
assumed  that  activity  released  from  the 
containment  refueling  pool  is  transported  to 
the  environment  over  a  short  time  period 
through  the  open  equipment  hatch. 
Calculated  radiological  exposures  from  the 
fuel-handling  accident  inside  containment 
are  listed  in  FSARU  Chapter  15,  Table  15.5- 
50  and  are  also  within  the  10  CFR  part  100 


limits.  In  summary',  increasing  the  interval 
between  leakage  rate  surveillances  of  these 
isolation  valves  will  not  involve  any 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
modification  to  the  physical  configuration  of 
the  plant  [i.e.,  no  new  equipment  will  be 
installed)  or  change  in  the  methods 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any  new  or 
different  requirements  or  introduce  a  new 
accident  initiator,  accident  precursor,  or 
malfunction  mechanism.  The  functions  of  the 
containment  purge  and  containment 
vacuum/pressure  relief  systems  are  not 
altered  by  this  change.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  accident  - 
frnm  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  proposed  change  only  increases  the 
interval  between  surveillance  tests  of  the 
containment  purge  supply  emd  exhaust,  and 
containment  vacuum/pressure  relief  valves. 
These  valves  have  a  good  performance 
history  and  should  be  able  to  perform  their 
intended  containment  isolation  function 
reliably  when  called  upon.  In  FSARU 
Chapter  15,  two  offsite  exposure  scenarios 
are  applicable  to  the  containment  isolation 
function.  These  scenarios  are  LOCA 
containment  leakage  and  fuel-handling 
accident  inside  containment.  For  LOCA 
containment  leakage,  the  DCPP  analyses 
assume  containment  leakage  of  0.1  percent  of 
the  containment  volume  per  day  for  the  first 
24  hotu^  and  0.05  percent  per  day  for  the 
remainder  of  the  accident.  Calculated 
radiological  exposures  from  a  LOCA  are 
listed  in  FSARU  Chapter  15,  Table  15.5-75 
and  meet  the  10  CFR  part  100  limits.  For  the 
fuel-handling  accident  inside  containment, 
the  DCPP  analyses  do  not  credit  these  valves 
to  provide  a  containment  isolation  function. 
The  analyses  assume  that  activity  released 
from  the  containment  refueling  pool  is 
transported  to  the  environment  over  a  short 
Ume  period  through  the  open  equipment 
hatch.  Calculated  radiological  exposures 
from  the  fuel-handling  accident  inside 
containment  are  listed  in  FSARU  Chapter  15, 
Table  15.5-50  and  also  meet  the  10  CFR  part 
100  limits.  U  in  the  unlikely  event  that  these 
valves  exceed  their  leakage  rate  limits  due  to 
the  extension  of  the  surveillance  interval,  the 
consequences  will  be  consistent  with  the 
containment  leakage  assumed  in  the  accident 
analyses.  Therefore,  the  extension  of  leakage 
rate  test  interval  will  have  an  insignificant 
radiological  consequence,  and  the  proposed 
change  will  not  involve  any  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco.  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California. 

Diite  of  amendment  requests:  October 
22,  2003. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  revise  Technical  Specifications 
(TS)  Section  5.5.9.  "Steam  Generator 
(SG)  Tube  Surveillance  Program,"  and 
TS  Section  5.6.10,  "Steam  Generator 
(SG)  Tube  Inspection  Report,"  to  allow 
use  of  leak  limiting  Alloy  800  sleeves  to 
repair  degraded  SG  tubes  as  an 
alternative  to  plugging  the  SG  tubes. 
The  proposed  amendments  would  also 
remove  an  unnecessary  reporting 
requirement  contained  in  TS  Table 
5.5.»-2,  "Steam  Generator  (SG)  Tube 
Inspection." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  leak  limiting  Alloy  800  sleeves  are 
designed  using  the  applicable  American 
Society  of  Mechanical  Engineers  (ASME) 
Boiler  and  Pressure"Vessel  Code  and, 
therefore,  meet  the  design  objectives  of  the 
original  steam  generator  (SG)  tubing.  The 
applied  stresses  and  fatigue  usage  for  the 
sleeves  are  bounded  by  the  limits  established 
in  the  ASME  Code.  Mechanical  testing  has 
shown  that  the  structural  strength  of  sleeves 
under  normal,  upset,  emergency,  and  faulted 
conditions  provides  margin  to  the  acceptance 
limits.  These  acceptaace  limits  bound  Uie 
most  limiting  (three  times  normal  operating 
pressure  differential)  burst  margin 
recommended  by  NRC  Regulatoiy  Guide 
1.121,  "Bases  for  Plugging  Degraded  PWR 
Steam  Generator  Tubes."  Burst  testing  of 
sleeve-tube  assemblies  has  confirmed  the 
analytical  results  and  demonstrated  that  no 
unacceptable  levels  of  primary-to-secondary 
leakage  are  expected  during  any  plant 
condition. 

The  leak  Umiting  Alloy  800  sleeve  depth- 
based  structural  limit  is  determined  using 
NRC  guidance  and  the  pressure  stress 
equation  of  ASME  Code,  Section  III  with 
additional  margin  added  to  account  for  the 
configuration  of  long  axial  cracks.  A  sleeved 
tube  will  be  plugged  on  detection  of  an 
imperfection  in  the  sleeve  or  in  the  pressure 
boundary  portion  of  the  original  tube  wall  in 
the  leak  limiting  sleeve/tube  assembly. 


Evaluat  on  of  the  repaired  SG  tube  testing 
and  analy  is  indicates  no  detrimental  effects 
on  the  lea  :  limiting  Alloy  800  sleeve  or 
sleeved  tu  De  assembly  from  reactor  system 
flow,  prin  ary  or  secondary  cooltmt 
chemistrii  s,  thermal  conditions  or  transients, 
or  pressui  3  conditions  as  may  be  experienced 
at  Diablo  Canyon  Power  Plant  (DCPP)  Units 
1  and  2.  C  irrosion  testing  and  historical 
performar  ce  of  sleeve-tube  assemblies 
indicates  1 10  evidence  of  sleeve  or  tube 
corrosion  considered  detrimental  under 
anticipate  1  service  conditions. 

The  imj  lementation  of  the  proposed 
change  ha  i  no  significant  effect  on  either  the 
configurat  on  of  the  plant  or  the  manner  in 
which  it  ii  operated.  The  consequences  of  a 
hypothetic  al  failure  of  the  leak  limi(ti]ng 
Alloy  800  sleeve-tube  assembly  is  bounded 
by  the  cur  ent  SG  tube  rupture  (SGTR) 
analysis  d  (scribed  in  the  DCPP  Final  Safety 
Analysis  I  eport  Update.  Due  to  the  slight 
reduction  n  the  inside  diameter  caused  by 
the  sleeve  wall  thickness,  primary  coolant 
release  rat  is  through  the  parent  tube  would 
be  slightly  less  than  assumed  for  the  SGTR 
analysis  ai  id  therefore,  would  result  in  lower 
total  primi  ir\'  fluid  mass  release  to  the 
secondary  system.  A  main  steam  line  break 
or  feedwal  n  line  break  will  not  cause  a  SGTR 
since  the  i  leeves  are  analyzed  for  a  maximum 
accident  d  fferential  pressure  greater  than 
that  predi(  ted  in  the  IXIPP  safety  analysis. 
The  sleeve  -tube  assembly  leakage  during 
plant  oper  ition  would  be  minimal  and  is 
well  withi  1  the  Technical  Specification  (TS) 
leakage  lii  lits. 

The  pro  >osed  change  to  TS  5.5.9  Table 
5.5.9-2,  '•;  team  Generator  (SG)  Tube 
Inspectior  /'to  delete  the  requirement  to 
notify  the  *JRC  pursuant  to  10  CFR 
50.72(b)(2  if  the  first  sample  inspection  or 
the  seconc  sample  inspection  results  in  a  C- 
3  classification,  is  an  administrative  change 
only  and  does  not  affect  plant  equipment  or 
accident  a  lalyses. 

Therefoi  e,  the  proposed  change  does  not 
involve  a  i  ignificanf  increase  in  the 
probabilit;  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  p  roposed  change  does  not  create  the 
possibilitj  of  a  new  or  different  kind  of 
accident  h  om  any  accident  previously 
evaluated. 

The -leal  limiting  Alloy  800  sleeves  are 
designed  »  sing  the  applicable  ASME  Code  as 
guidance,  md  therefore  meetthe  objectives 
of  the  orig  nal  SG  tubing.  As  a  result,  the 
functions  tf  the  SG  wrill  not  be  significantly 
affected  b]  the  installation  of  the  proposed 
sleeve.  Th  (  proposed  sleeves  do  not  interact 
with  any  c  ther  plant  systems.  Any  accident 
as  a  result  of  potential  tube  or  sleeve 
degradatic  n  in  the  repaired  portion  of  the 
tube  is  boi  nded  by  the  existing  SGTR 
accident  a  lalysis.  The  continued  integrity  of 
the  install  id  sleeve-tube  assembly  is 
periodical  y  verified  by  the  TS  requirements 
and  a  slee'  ed  tube  will  be  plugged  on 
detection  i  if  an  imperfection  in  the  sleeve  or 
in  the  pres  sure  boundary  portion  of  the 
original  tu  je  wall  in  the  leak  limiting  sleeve/ 
tube  assen  bly. 

Implem(  ntation  of  the  proposed  change 
has  no  sigi  dficant  effect  on  either  the 
configurat  on  of  the  plant,  or  the  manner  in 


which  it  is  operated.  The  proposed  change  to 
delete  the  requirement  to  notify  the  NRC 
pursuant  to  10  CFR  50.72(b)(2)  fitjm  TS  5.5.9 
Table  5.5.9-2  is  an  administrative  change 
only  and  does  not  affect  plant  equipment  or 
accident  analyses. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  repair  of  degraded  SG  tubes  with  leak 
limiting  Alloy  800  sleeves  restores  the 
structural  integrity  of  the  degraded  tube 
under  normal  operating  and  postulated 
accident  conditions  and  thereby  maintains 
current  core  cooling  margin  as  opposed  to 
plugging  the  tube  and  taking  it  out  of  service. 
The  design  safety  factors  utilized  for  the 
sleeves  are  consistent  with  the  safety  factors 
in  the  ASME  Boiler  and  Pressure  Vessel  Code 
used  in  the  original  SG  design.  The  sleeve 
and  portions  of  the  installed  sleeve-tube 
assembly  that  represent  the  reactor  coolant 
pressure  boundary  will  be  monitored  and  a 
sleeved  tube  will  be  plugged  on  detection  of 
an  imperfection  in  the  sleeve  or  in  the 
pressure  boundary  portion  of  the  original 
tube  wall  in  the  leak  limiting  sleeve/tube 
assembly.  Use  of  the  previously  identified 
design  criteria  and  design  verification  testing 
assures  that  the  margin  to  safety  is  not 
significantly  different  from  the  original  SG 
tubes. 

The  proposed  change  to  delete  the 
requirement  to  notify  the  NRC  pursuant  to  10 
CFR  50.72(b)(2)  from  TS  5.5.9  Table  5.5.9-2    • 
is  an  administrative  change  only,  does  not 
affect  plant  equipment  or  accident  analyses, 
does  not  relax  any  safety  system  settings,  and 
does  not  relax  the  bases  for  any  limiting 
conditions  for  operations. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  B0.92{c)  are 
satisfied.  Therefore,- the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

A  ttomey  for  licensee:  Richard  F. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NBC  Section  -Chief:  Stephen  Dembek. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas. 

Date  of  amendment  request: 
November  4,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  South  Texas  Project,  Units  1 
and  2  Technical  Specifications  for  the 
Remote  Shutdown  System  to  reflect 
requirements  consistent  with  those  in 
NUREG-1431,  "Standard  Technical 
Specifications — ^Westinghouse  Plants."    • 
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The  proposed  changes  would  increase 
the  allowed  outage  time  for  inoperable 
Remote  Shutdown  System  components 
to  a  time  that  is  more  consistent  with 
their  safety  significance.  It  would  also 
relocate  the  description  of  the  required 
components  to  the  Bases  where  it  will 
be  directly  controlled  by  the  licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Because  the  proposed  changes  do  not 
involve  potential  accident  initiators,  there  is 
no  significant  increase  in  the  probability  of 
an  accident  previously  evaluated.  There  is  no 
proposed  change  to  the  design  basis  or 
configuration  of  the  plant  and  the  extension 
of  the  allowed  outage  time  of  the  Remote 
Shutdown  System  functions  does  not  have  a 
significant  effect  on  safety.  Consequently 
there  is  no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  affect  how 
the  plant  is  operated  or  involve  any  physical 
changes  to  the  plant.  Therefore  there  is  no 
possibility  of  a  new  or  difi^erent  kind  of 
accident  bom  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Except  for  extending  the  allowed  outage 
time  for  Remote  Shutdown  System  function 
from  7  days  to  30  days,  the  proposed  changes 
are  essentially  administrative.  The  evaluation 
of  the  extension  of  the  allowed  outage  time 
demonstrated  that  there  was  no  significant 
reduQtion  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1111  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Conunission  has 
determined  for  each  of  these 


amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Sigiuficant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Comnussion  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dooiment 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21. 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  fi-om  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdi@nrc.gov. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan. 

Date  of  application  for  amendment:  • 
June  24,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.1.8,  "Scram  Discharge 
Volume  (SDV)  Vent  and  Drain  Valves," 
to  allow  a  vent  or  drain  line  with  one 
inoperable  valve  to  be  isolated  instead 
of  requiring  the  valve  to  be  restored  to 
Operable  status  within  7  days. 


Date  of  issuance:  October  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  157. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter.  August  19,  2003  (68  FR 
49815). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  30, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina. 

Date  of  application  of  amendments: 
July  10,  2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  remove  requirements 
that  are  no  longer  applicable  because 
the  implementation  of  the  automatic 
feedwater  isolation  system  modification 
has  been  completed  on  all  three  Oconee 
units. 

Date  of  Issuance:  November  5,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  336,  336.  &  337. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47,  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FedertU 
Register:  August  19,  2003  (68  FR 
49816).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
November  5,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416.  Grand  Gulf  Nuclear  Station, 

Unit  1,  Claiborne  County,  Mississippi. 

Date  of  application  for  amendment: 
April  3,  2003. 

•  Brief  description  of  amendment:  The 
changes  revise  the  Updated  Final  Safety 
Analysis  Report  to  change  the  Reactor 
Vessel  Material  Surveillance  Program. 
The  change  reflects  participation  in  the 
Boiling  Water  Reactor  Vessel  and 
Internals  Project  Integrated  Surveillance 
Program. 

Date  of  issuance:  November  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 
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Amendment  No:  160. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the  Updated 
Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
RegUter:  May  13,  2003  (68  FR  25653). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  4, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County ,.New  York. 

Date  of  application  for  amendment: 
October  23,  2001,  as  supplemented  on 
March  29  and  December  17,  2002,  and 
Jtme  12,  2003. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  5.5.10,  "Ventilation 
Filter  Testing  Program,"  to  adopt  the 
requirements  of  the  American  Society 
for  Testing  and  Materials  Standard 
D3803-1989,  "Standard  Test  Method  for 
Nuclear-Grade  Activated  Carbon."  The 
TS  revisions  are  in  response  to  Nuclear 
Regulatory  Commission  (NRC)  Generic 
Letter  (GL)  99-02,  "Laboratory  Testing 
of  Nuclear-Grade  Activated  Charcoal." 
The  amendment  revises  the  TSs:  (1)  To 
provide  a  control  room  ventilation 
system  (CRVS)  methyl  iodide  removal 
efficiency  of  greater  than  or  equal  to 
95.5%  and  remove  the  notation  that 
there  is  a  1-inch  charcoal  bed  depth;  (2) 
to  allow  for  the  continued  use  of  the 
existing  CRVS  through  Refueling  Outage 
13,  in  order  to  design,  fabricate,  and 
install  a  2-inch  charcoal  filter  bed;  and 
(3)  to  add  a  note  in  the  TS  requiring  a 
demonstration  of  charcoal  efiiciency  of 
93%  when  changing  the  charcoal  in  the 
existing  CRVS  bed  prior  to  any  fuel 
movement  in  the  upcoming  Refueling 
Outage  12  and  every  6  months  thereafter 
imtil  the  new  beds  are  installed.  The 
NRC  had  previously  published  a  notice 
of  consideration  on  December  12,  2001 
(66  FR  64292)  regarding  a  similar 
proposal  firom  the  licensee  in  response 
to  GL  99-02.  However,  in  response  to  a 
request  for  additional  information  from 
the  NRC  dated  March  29,  2002,  the 
licensee  revised  its  application  and 
withdrew  the  prior  request  to  change 
the  maximum  CRVS  ^fferential 
pressure  in  TS  5.5.10.d. 

Date  of  issuance:  October  30,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  30 
days  from  the  date  of  issuance. 

Amendment  No.:  219. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 
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Date  t  f  initial  notice  in  Federal 
Regiettf:  March  18,  2003  (68  FR 
12951). 

The  Nfarch  29  and  December  17,  2002, 
and  Jun#  12,  2003,  letters  provided 
clarifyiilg  information  that  did  not 
enlarge  &e  scope  of  the  amendment 
request  i  ir  change  the  initial  proposed 
no  sign!  icant  hazards  consideration 
determii  lation. 

The  C  )mmission's  related  evaluation 
of  the  adiendment  is  contained  in  a 
Safety  Evaluation  dated  October  30, 


2003. 

Nosig 
commei 

filter 
50-382, 
Station. 
Louisic 

Date 


lificant  hazards  consideration 
ts  received:  No. 

'  Operations,  Inc.,  Docket  No. 
Vateiford  Steam  Electric 
Jnit  3,  St.  Charles  Parish, 


'amendment  request: 
DecemlM  ir  16.  2002,  as  supplemented  by 
letters  di  ited  July  30,  and  September  29, 
2003. 

Brief  aescription  of  amendment:  The 
amendnjent  adds  Combustion 
Engineenng  topical  report  CEN-372-P- 
A,  May  1990,  "Fuel  Rod  Maximum 
Allowab  e  Gas  Pressure,"  to  the  list  of 
topical  r  sports  in  Technical 
Specifia  tion  6.9.1.11.1,  used  to 
determii  e  the  Waterford  Steam  Electric 
Sation,  I  nit  3  core  operating  limits.  In 
addition  the  amendment  approves  the 
deletion  of  applicable  dates  and  revision 
numbers!  ^°^  CEN-372-P-A  and  other 
topical  reports  listed  in  TS  6.9.1.11.1. 

Date  of  issuance:  October  31,  2003. 

Effectnre  date:  As  of  the  date  of 
issuance!  and  shall  be  implemented  60 
days  froiti  the  date  of  issuance. 

Amendment  No.:  191. 

Faciliar  Operating  License  No.  NPF- 
38:  The  ^endment  revised  the 
Technical  Specifications. 

Date  c^  initial  notice  in  Federal 
RegUtet:  February  4,  2003  (68  FR 
5673).  Tke  July  30,  and  September  29, 
2003,  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  original  Federal 
Register  notice  or  the  original  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  an^endment  is  contained  in  a 
Safety  Evaluation  dated  October  31, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  tios.  50-373  and  50-374,  LaSalle 
County  i  tation.  Units  1  and  2,  LaSalle 
County,  llinois. 

Date  a  '^application  for  amendments: 
March  3 i,  2003. 

Brief  description  of  amendments:  The 
amendm  snts  revise  Appendix  A, 


Technical  Specifications  (TS),  of 
Facility  Operating  License  Nos.  NPF-11 
and'NPF-18.  Specifically,  the  changes 
modify  TS  5.7,  "High  Radiation  Area," 
by  incorporating  the  wording  and  , 
requirements  bom  NUREG-1434, 
"Standard  Technical  Specifications' 
General  Electric  Plants,  BWR/6," 
Revision  2,  dated  Jtme  2001.  The 
revision  also  includes  administrative 
changes  regarding  access  control  and 
terminology  for  high  radiation  areas. 

Date  of  issuance:  October  31,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  161/147. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-1 8:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  27,  2003  (68  FR  28852). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  31, 
2003. 

No  significant  hazards  consideration 
conunents  received:  No. 

Exelon  Generation  Company,  LLC. 
Docket  Nos.  50-352  and  50-353. 

Limerick  Generating  Station,  Urdts  1 
and  2,  Montgomery  0)unty, 
Pennsylvania. 

Date  of  application  for  amendments: 
December  20,  2002,  as  supplemented 
May  30,  2003. 

Brief  description  of  amendments:  The 
amendments  removed  the  aurent 
facility  reactor  material  specimen 
surveillance  schedule  from  the 
Technical  Specifications  for  Limerick 
Generating  Station,  Units  1  and  2  (LGS- 
1  and  2).  "fiie  licensee  also  revised  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  for  LGS-1  and  2  to  reflect 
implementation  of  the  Boiling  Water 
Reactor  Vessel  and  Internals  Project 
reactor  pressure  vessel  integrated 
surveillance  program  as  the  basis  for 
demonstrating  the  compliance  with  the 
requirements  of  Appendix  H,  "Reactor 
Vessel  Material  Surveillance  Program 
Requirements,"  to  title  10  of  the  Code  of 
Federal  Regulations,  Part  50. 

Date  of  issuance:  November  4,  2003: 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  167  and  130. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications  and 
authorized  changes  to  the  UFSAR  for 
LGS-1  and  2. 

Date  ofiiutial  notice  in  Federal 
Register  February  4,  2003  (68  FR  5669). 
The  supplement  dated  May  30,  2003, 
provided  additional  information  that 
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clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluationdated  November  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
and  PSEG  Nuclear  LLC, 

Docket  Nos.  50-277  and  50-278. 
Peach  Bottom  Atomic  Power  Station, 

Units  2  and  3.  (PBAPS-2  and  3)  York 
County  and  Lancaster  County, 
Pennsylvania. 

Date  of  application  for  amendments: 
December  20,^002,  as  supplemented 
May  30,  2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  for 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3,  by  allowing 
implementation  of  the  Boiling  Water 
Reactor  Vessel  and  Internals  Project 
reactor  pressure  vessel  integrated 
surveillance  program  as  the  basis  for 
demonstrating  the  compliance  with  the 
requirements  of  Appendix  H,  "Reactor 
Vessel  Material  Siuveillance  Program 
Requirements,"  to  Title  10  of  the  Code 
of  Federal  Regulations,  Part  50. 

Date  of  issuance:  November  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  249  and  253. 

Renewed  Facility  Operating  License 
Nos.  DPR-44  and  DPR-56:  The 
amendments  authorized  changes  to  the 
UFSAR  for  PBAPS-2  and  3. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR  5669). 
The  supplement  dated  May  30,  2003, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316,  Donald  C.  Cook 
Nuclear  Plant,  Unit  2,  Berrien  County, 
Michigan. 

Date  of  application  for  amendment: 
March  27,  2003,  as  supplemented 
August  15,  2003. 

Brief  description  of  amendment:  The 
amendment  lowers  the  trip  setpoint  and 
allowable  value  contained  in  Technical 
Specification  (TS)  Table  3.3-4  for  the 


pressurizer  pressure  low  safety  injection 
signal.  The  amendment  also  lowers  the 
value  for  the  P-11  setpoint  in  TS  Table 
3.3—3.  These  changes  increase  the 
margin  between  the  low  pressurizer 
pressiue  safety  injection  actuation 
setpoint  and  the  minimiini  pressurizer 
pressure  that  occurs  inunediately 
following  a  reactor  trip. 

Date  of  issuance:  November  12,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  263. 

Facility  Operating  License  No.  DPR- 
74:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  27,  2003  (68  FR  28853). 

The  supplemental  letter  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  12, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District, 
Docket  No.  50-298,  Cooper  Nuclear 
Station,  Nemaha  County,  Nebraska. 

Date  of  amendment  request: 
December  31,  2002,  as  supplemented  by 
letter  dated  July  24,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  Updated  Safety 
Analysis  Report  (USAR)  reflecting  a 
change  of  the  reactor  vessel  material 
surveillance  program  to  incorporate  the 
Boiling  Water  Reactor  Vessel  and 
Internals  Project  Integrated  Surveillance 
Program  into  the  licensing  basis. 

Date  of  issuance:  October  31,  2003. 

Effective  date:  As  of  the  date  of 
issuance.  The  amendment  shall  be 
implemented  within  30  days  of  issuance 
and  the  USAR  chemges  shall  be 
implemented  in  the  next  periodic 
update  to  the  USAR  in  accordance  with 
10  CFR  50.71(e). 

Amendment  No.:  201. 

Facility  Operating  License  No.  DPR- 
46:  Amendment  revised  the  USAR. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR  5678). 

The  July  24,  2003,  supplemental  letter 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register  on 
February  4,  2003  (68  FR  5678). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  October  31, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Ppwer  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska. 

Date  of  amendment  request:  January 
27,  2003,  as  supplemented  by  letter 
dated  August  1,  2003. 

Brief  description  of  amendment:  The 
amendment  authorizes  revisions  to  the 
Updated  Safety  Analysis  Repoi^  (USAR) 
to  incorporate  the  NRC  approval  of  the 
GOTHIC  7.0  computer  program  for 
performing  containment  analyses. 

Date  of  issuance:  November  5,  2003. 

Effective  date:  November  5,  2003.  and 
shall  be  implemented  within  30  days  of 
the  date  of  issuance.  The 
implementation  of  the  amendment 
includes  the  incorporation  into  the 
USAR  the  changes  discussed  above,  as 
described  in  the  licensee's  application 
dated  Jemuary  27,  2003,  and  supplement 
dated  August  1,  2003,  and  evaluated  in 
the  staff  s  Safety  Evaluation  attached  to 
the  amendment. 

Amendment  No.:  222. 

Renewed  Facility  Operating  License 
No.  DPR-40:  The  amendment  revised 
the  USAR. 

Date  of  initial  notice  in  Federal 
R^isten  March  18,  2003  (68  FR  12956). 

The  August  1,  2003,  supplemental 
letter  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  5, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska. 

Date  of  amendment  request:  January 
27,  2003,  as  supplemented  by  letter 
dated  October  14,  2003. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  (TS)  2.3(2)i  and  the 
corresponding  Bases  that  allows  the 
[>erfonnance  of  the  surveillance  test  of 
Table  3-2,  Item  20  (Recirculation 
Actuation  Logic  Channel  Functional 
Test)  imder  administrative  controls; 
while  components  in  excess  of  those 
allowed  by  Conditions  a,  b,  d,  and  e  of 
TS  2.3(2)  are  inoperable,  provided  they 
are  returned  to  operable  stat\is  within 
one  hour.  This  allowance  was  granted  in 
Amendment  No.  206  issued  April  19, 
2002,  and  only  applied  until  the  end  of 
Cycle  21. 
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Date  of  issuance:  November  10,  2003. 

Effective  date:  November  10.  2003, 
and  shall  be  implemented  within  60 
days  firom  the  date  of  issuance. 

Amendment  No.:  223. 

Renewed  Facility  Operating  License 
No.  DPR~40:  The  amendment  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regimter:  March  18,  2003  (68  FR 
12955). 

The  October  14,  2003,  supplemental 
letter  provided  additional  information 
that  clarified  the  application,  did  not 
expand  the  scope  of  the  application  as 
originally  noticed,  and  did  not  change 
the  stafTs  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10, 
2003. 

^  No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna,  LLC,  Docket  Nos. 
50-387  and  50-388,  Susquehanna 
Steam  Electric  Station,  Units  1  and  2, 
Luzerne  County,  Pennsylvania. 

Date  of  application  for  amendments: 
May  6,  2003^  as  supplemented  by  letters 
dated  August  12  and  September  18, 
2003. 

Brief  description  of  amendments: 
These  amendments  deleted  Technical 
Specification  (TS)  3.3.1.3,  "Oscillation 
Power  Range  Monitor  (OPRM) 
Instrumentation,"- and  revised  TS  3.4.1, 
"Recirculation  Loops  Operating,"  to 
formally  extend  the  currently 
implemented  requirements,  which 
define  appropriately  conservative 
restrictions  to  plant  operation  and 
operator  response  to  thermal  hydraulic 
instability  events.  In  addition,  the 
amendments  revise  TS  3.4.1  to  refer  to 
the  power  flow  map  in  the  core 
operating  limits  report  and  include  a 
reference  in  TS  5.6.5. 

Date  of  issuance:  October  29,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  215  and  1^. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiater:]\me  24,  2003  (68  FR  37582). 

The  supplemental  letters  dated 
August  12  and  September  18,  2003, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  amendment 
as  described  in  the  initial  notice  of  the 
proposed  action  published  in  the 
Federal  Register  notice  (68  FR  37582, 
June  24,  2003),  or  the  U.S.  Nuclear 
Regulatory  Commission  staffs  proposed 


ificant  hazards  consideration 
ation. 

immission's  related  evaluation 
lendments  is  contained  in  a 

valuation  dated  October  29, 

ficant  hazards  consideration 
;ts  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  501-259,  50-260,  and  50-296, 
Browns' Feny  Nuclear  Plant,  Units  1,  2, 
and  3, 1  imestone  County,  Alabama. 

Date  ■)f  application  for  amendments: 
July  25,  2003. 

Description  of  amendment  request: 
The  am  mdments  revised  Technical 
Specifii  ation  3.1.8,  "Scram  Discharge 
Volume  (SDV)  Vent  and  Drain  Valves," 
to  allov  a  vent  or  drain  line  with  one 
inopera  jle  valve  to  be  isolated  instead 
of  requi  ing  the  valve  to  be  restored  to 
operabl  s  status  within  7  days. 

Date  7f  issuance:  November  3,  2003. 

Effec\  ive  date:  Date  of  issuance,  to  be 
implem  snted  within  60  days. 

Amei  dment  Nos.:  248,  285,  and  243. 

FaciL  (y  Operating  License  Nos.  DPR- 
33,  DPI  -52,  and  DPR-68.  Amendments 
revised  the  Technical  Specifications. 

Date  I  )f  initial  notice  in  Federal 
RegisU  r:  September  18,  2003  (68  FR 
54753). 

The  C  ommission's  related  evaluation 
of  the  ai  aendment  is  contained  in  a 
Safety  I  valuation. 

No  significant  hazards  consideration 
comme  its  received:  No. 


OFHCE 


it  Rockville,  Maryland,  this  17tli  day 
2003. 


Dated 
of  Novedtber 

For  th(  I  Nuclear  Regulatory  Commission. 
EricLee(  Is, 

Deputy  I  irector,  Division  of  Licensing  Project 
Managei  lent.  Office  of  Nuclear  Reactor 
Regulatii  in 

[FR  Doc. 
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ODE 


OF  PERSONNEL 


MANAC  EMENT 

Federal  Employees'  Group  Life 
Insurance  Program:  New  Option  B 
Premiums 

agency)  Office  of  Personnel      ^ 

Manageinent. 

ACTION:  kotice. 

SUMMAFfy:  The  Office  of  Personnel 
Management  (OPM)  is  announcing  new 
Federal  jEmployees'  Group  Life 
Insurance  (FEGLI)  premiiuns  for  the 
upper  age  bands  of  Option  B.  The 
premiums  will  be  maintained  on  the 
FEGLI  Web  site  at  http://www.opm.gov/ 
insure/lffe. 
EFFECTWE  DATE:  fanuaiy  1,  2004. 


FOR  FURTHER  MPORMATION  contact: 
Karen  Leibach.  (202)  606-0004. 

SUPPLEMENTARY  MPOmiATION:  On 
December  30,  2002.  OPM  published  a 
Federal  Register  notice  (67  FR  79659) 
announcing  premium  changes  for  FEGLI 
and  new  age  bands  for  Optiojis  B  and  C. 
The  premiums  for  the  new  Option  B  age 
bands  are  being  phased  in  over  a  3-year 
period.  The  first  set  of  premiums  for 
these  age  bands  was  effective  the  first 
pay  period  beginning  on  or  after  January 
1,  2003. 

This  notice  announces  the  second 
phase  of  the  Option  B  premium 
changes.  These  premiums  are  effective 
the  first  pay  period  beginning  on  or  after 
January  1,  2004. 

Option  B  Premium  peA  $1 ,000  of 
Insurance 


Age  band 

Biweekly 

Monthly 

70-74  

75-79  

80  and  over  

$1.03 
1.43 
1.83 

$2,232 
3.098 
3.965 

The  premiimis  for  compensationers, 
who  are  paid  every  4  weeks,  are  2  times 
the  biweekly  premium  amounts. 

Premiums  tor  other  FEGLI  coverages, 
including  premiums  for  other  Option  B 
age  bands,  are  not  changing. 

U.S.  OfBce  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  03-29438  Filed  11-24-03;  8:45  am] 
BILUNG  CODE  632S-S»-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48800;  File  No.  SR-Amex- 
200i-116] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  Nos.  1, 2, 3,  and  4 
Thereto  by  the  American  Stocic 
Exchange  LLC  Relating  to  Specialist 
Stabilization  Requirements  for 
Derivative  Products 

November  17,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder,2 
notice  is  hereby  given  that  on  December 
27,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 


■  15  U.S.C,  78s(bHl). 
2 17  CFR  240.19b-«. 
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Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  April  23,  2003,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  On  June  3,  2003, 
the  Exchange  submitted  Amendment 
No.  2  to  the  proposed  rule  change.^  On 
October  3,  2003,  the  Exchange 
submitted  Amendment  No.  3  to  the 
proposed  rule  change.^  On  October  22, 
2003,  the  Exchange  submitted 
Amendment  No.  4  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rules  170,  1000(a),  and  1000  A(a) 
to:  (1)  Eliminate  specialist  stabilization 
requirements  and  other  technical 
requirements  fw  "derivative  products;" 
and  (2)  correct  erroneous  cross 
references  in  the  Exchange's  rules  to  the 
definition  of  the  term  "derivative 
product."  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  deleted 
language  is  bracketed.  Proposed  new 
language  is  italicized. 


Registration  and  Functions  of 
Specialists 

Rule  170.  (a)  through  (e).  No  change. 


^  See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  April  22,  2003 
("Amendment  No.  1").  Amendment  No.  1  removed 
proposed  language  that  would  have  allowed 
approved  persons  to  trade  the  same  derivatives  as 
an  affiliated  specialist  and  replaced  the  proposed 
rule  change  in  its  entirety. 

••  See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  June  2,  2003 
("Amendment  No.  2").  Amendment  No.  2  provided 
ftirther  details  on  the  description  of  the  proposed 
exemption  cjf  derivative  products  from  the 
requirement^  of  Commentaries  .05,  .06  and  .07  to 
Amex  Rule  170  and  also  replaced  the  proposed  rule 
change  in  its  entirety. 

^  See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  October  2, 
2003  ("Amendment  No.  3").  Amendment  No.  3 
made  technical  corrections  to  the  proposed  rule  text 
and  replaced  the  proposed  rule  change  in  its 
entirety. 

•*  See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  October  21, 
2003  ("Amendment  No.  4").  Amendment  No.  4 
explained  why  the  Exchange  believes  that  the 
maximum  quote  spread  rules  for  options  should  not 
be  applicable  to  transactions  in  derivative  products. 
In  addition.  Amendment  No.  4  proposes  to  continue 
to  apply  Commentary  .05  to  Rule  170  to  specialist 
transactions  in  derivative  products.  Amendment 
No.  4  also  replaced  the  proposed  rule  change,  as 
amended,  in  its  entirety. 


Commentary 

.01  through  .11    No  change. 

.  12    The  following  provisions  of  this 
Rule  shall  not  apply  to  the  trading  of 
derivative  products  (as  defined  in 
Article  I,  Section  3(d)  of  the  Exchange 
Constitution):  Commentary  .01,  .02,  .06 
(to  the  extent  that  the  SEC  has  granted 
"no  action"  relief  or  otherwise 
exempted  the  security  from  the  "Short 
Sale  Rule"),  and  .07. 

Portfolio  Depositary  Receipts 

Rule  1000  (a)  Applicability.  The  Rules 
in  this  Chapter  (Trading  of  Certain 
Equity  Derivatives)  are  applicable  only 
to  Portfolio  Depositary  Receipts.  Except 
to  the  extent  that  specific  Rules  in  this 
Chapter  govern,  or  unless  the  context 
otherwise  requires,  the  provisions  of  the 
Constitution  and  all  other  rules  and 
policies  of  the  Board  of  Governors  shall 
be  applicable  to  the  trading  on  the 
Exchange  of  such  securities.  Pursuant  to 
the  provisions  of  Article  1,  Section 
3([i]/)  of  the  Constitution.  Portfolio 
Depositary  Receipts  are  included  within 
the  definition  of  "security"  or 
"securities"  as  such  terms  are  used  in 
the  Constitution  and  Rules  of  the 
Exchange.  In  addition,  piu-suant  to  the 
provisions  of  Article  I,  Section  3(d) 
[Article  IV,  Section  l(b)(4)l  of  the 
Constitution,  Portfolio  Depositary 
Receipts  are  included  within  the 
definition  of  "derivative  products"  as 
that  term  is  used  in  the  Constitution  and 
Rules  of  the  Exchange. 

Index  Fund  Shares 

Rule  lOOOA.  (a)  Applicability.  The 
Rules  in  this  Section  are  applicable  only 
to  Index  Fimd  Shares.  Except  to  the 
extent  specific  Rules  in  this  Section 
govern  or  unless  the  context  otherwise 
requires,  the  provisions  of  the 
Constitution  and  all  other  rules  and 
policies  of  the  Board  of  Governors  shall 
be  applicable  to  the  trading  on  the 
Exchange  of  such  securities.  Pursuant  to 
the  provisions  of  Article  1,  Section  3([i];") 
of  the  Constitution,  Index  Fimd  Shares 
are  included  within  the  definition  of 
"seciu-ity"  or  "securities"  as  such  terms 
are  used  in  the  Constitution  and  Rules 
of  the  Exchange.  In  addition,  piusuant 
to  the  provisions  of  Article  I,  Section 
3(d)  [Article  IV,  Section  l(b)(4)l  of  the 
Constitution,  Index  Fund  Shares  are 
included  within  the  definition  of 
"derivative  products"  as  that  term  is 
used  in  the  Constitution  and  Rules  of 
the  Exchange. 


n.  Self-Regulatory  Oi^janization's 
Statement  of  the  Purpose  ot,  and 
Statutory  Basis  fat,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of,  and  basis  for, 
the  proposed  nde  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Since  the  1930s,^  specialists  on  the 
Amex  and  New  York  Stock  Exchange, 
Inc.  ("NYSE")  have  been  subject  to 
requirements  that  generally  prohibit 
them  &T)m  buying  on  plus  ticks  or 
selling  on  minus  ticks  except  with  the 
permission  of  a  Floor  Official.  The 
Exchange  believes  that  while  these  rules 
may  have  made  sense  in  the  1930$  or  in 
the  196Ds  (when  they  were  formally 
enacted  by  the  Amex  and  NYSE), 
changes  in  market  structiue  and 
technology  in  the  succeeding  decades, 
such  as  the  shift  to  trading  in  penny 
increments,  dispersion  of  order  flow  to 
multiple  competing  market  centers, 
consolidation  and  availability  of  market 
data,  and  enhancements  in  trading, 
communications,  and  surveillance 
technology,  have  made  these 
stabiUzation  rules  anticompetitive 
anachronisms.  In  addition,  the 
Exchange  believes  that  the  policy 
considerations  behind  the 
implementation  of  stabilization  rules  for 
common  stocks  do  not  apply  in  the 
context  of  derivatively  priced 
seciuities.8  In  this  regard,  the 
Commission  previously  approved  an 
Amex  rule  change  that  eliminated 
stabilization  rules  and  other  technical 
requirements  of  Rule  170  related  to 
stabilization  requirements  as  applied  to 


'  See  Saperstein  Interpretation,  Securities 
Exchange  Act  Release  No.  1117  (March  30,  1937). 

^The  Exchange  notes  that  stabilization  rules, 
which  limit  the  ability  of  Amex  and  NYSE 
specialists  to  buy  on  plus  ticks  or  sell  on  minus 
ticks,  are  an  objective  expression  of  a  specialist's 
"negative"  obligation  to  refrain  from  trading  except 
in  connection  with  transactions  that  assist  in 
maintaining  a  fair  and  orderly  market.  According  to 
the  Exchange,  these  rules  were  intended  to  prevent 
Amex  and  NYSE  specialists  from  "leading  the 
market"  in  their  specialty  stocks. 
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Exchange  traded  options.^  Thus,  the 
only  "derivative  products"'"  ciurently 
subject  to  stabilization  requirements  on 
the  Amex  are  Portfolio  Depository 
Receipts,  Index  Fund  Shares  and  Trust 
Issued  Receipts  (collectively  "Exchange 
Traded  Funds"  or  "ETFs").  The 
Exchange,  accordingly,  is  proposing  to 
eliminate  stabilization  rules  and  other 
technical  requirements  of  Rule  1 70 
related  to  stabilization  requirements 
with  respect  to  ETFs. 

The  Exchange  believes  that 
eUminating  stabilization  rules  with 
respect  to  ETFs  is  appropriate  in  view 
of  the  fact  that  ETFs,  like  options,  are 
priced  derivatively,  based  upon  the 
value  of  an  underlying  basket  of 
securities.  Thus,  the  Exchange  believes 
that  there  should  be  no  concern  that 
specialist  ETF  transactions  would  "lead 
the  market"  with  respect  to  the  price  of 
an  ETF  if  he  or  she  effected  purchases 
of  plus  or  zero-plus  ticks,  or  effected 
sales  on  minus  or  zero-minus  ticks. 

In  this  regard,  the  Exchange  notes  that 
the  Commission  has,  in  many  instances, 
granted  "no  action"  relief  for  short  sales 
of  ETFs  with  respect  to  the 
Commission's  "Short  Sale  Rule"  (Rule 
lOa-1  imder  the  Act)  in  large  part  due 
to  the  derivative  pricing  of  ETTs."  The 
Exchange  also  notes  that  the 
Commission  recently  approved  an 
Amex  rule  change  that  allowed  side-by- 
side  trading  of  broad  based  ETFs  and 
the  related  options  as  a  result  of  the 


»  See  Securities  Exchange  Act  Release  No.  27235 
(September  11,  1989).  54  FR  38580  (September  19. 
1989). 

'"Article  1,  Section  3(d)  of  the  Exchange 
Constitution  defines  "derivative  products"  as 
follows: 

The  tenn  "derivative  products"  includes,  in 
addition  to  standardized  options,  other  securities 
which  are  issued  by  The  Options  Clearing 
Corporation  or  another  limited  purpose  entity  or 
trust,  and  which  are  based  solely  on  the 
performance  of  an  index  or  portfolio  of  other 
publicly  traded  securities'^  Notwithstanding  the 
foregoing,  the  term  "derivative  products"  shall  not 
include  warrants  of  any  tjrpe  or  closed-end 
management  investment  companies. 

"  See  e.g.  Letter  firom  James  A.  Brigagliano, 
Assistant  Director.  Division  of  Market  Regulation,  to 
)ames  F.  Duffy.  Executive  VicirPresident  and 
General  Counsel.  American  Stock  Exchange,  dated 
March  3, 1999  (regarding  Nasdaq-100  Trust,  Series 
1).  This  letter  states  in  part: 

On  the  basis  of  your  representations  and  the  facts 
presented,  in  particular  the  composite  and 
derivative  nature  of  the  Nasdaq-100  Shares,  trading 
would  not  appear  to  be  susceptible  to  the  practices 
that  Rule  lOa-1  is  designed  to  prevent.  In 
particular,  the  Amex  anticipates  that  the  market 
value  of  the  Nasdaq-100  Shares  will  rise  or  fall 
based  on  changes  in  the  net  asset  value  of  the  Trust. 
Moreover,  the  short  sale  rule  does  not  apply  to 
analogous  derivative  products  such  as  index 
options  and  index  futures  contracts.  Accordingly, 
the  Commission  hereby  grants  an  exemption  to  Rule 
lOa-1  to  permit  sales  of  Nasdaq-100  Shares  without 
regard  to  the  'tick'  requirements  of  Rule  lOa-1. 
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derivat  ve  pricing  of  ETFs.'^  in  \jQxh 
situatio  IS,  according  to  the  Exchange, 
the  Coi  imission  discoimted  the 
possibi  ity  of  inappropriate  activity  by 
ETF  specialists  due  to  the  derivative 
pricing  of  these  securities.  The 
Exchan  ;e  also  beheves  that  requiring  a 
Floor  O  Bcial  to  review  a  proposed 
transact  ion  on  a  destabilizing  "tick" 
prior  to  execution  is  contrary  to  the 
interest ;  of  investors  in  the  context  of 
derivatj  ly  priced  ETFs  since  the  delay 
caused  )y  Floor  Official  review  may 
cause  ci  istomers  to  receive  an  inferior 
executii  in  or  miss  the  market. 

The  I  xchange  believes  that  ETFs 
should  lot  be  subject  to  the  maximum 
quote  sf  read  rules  applicable  to 
options.'^  These  rules  were  adopted  on 
the  Amtx  in  1974  and  originally  applied 
to  registered  option  traders.  In  1989,  the 
option  quote  spread  rules  were  formally 
extendefd  to  Amex  specialists,  i'*  During 
the  peribd  between  1974  and  1989,  the 
Commission  restricted  the  trading  of 
listed  options  on  more  than  one 
exchanfle,  and  the  Commission  did  not 
complexly  eliminate  these  restrictions 
until  December  31, 1994.^5  Currently, 
all  option  exchanges  have  similar 
maximum  quote  spread  rules. '^ 

The  mchange  believes  that  extending 
maximilm  quote  spread  rules  to  ETFs 
may  haye  an  anti-competitive  impact  by 
establisning  a  regulatory  requirement  on 
the  Amix  that  does  not  exist  in  the 
other  market  centers  that  trade  ETFs. 
Unlike  me  situation  with  listed  options 
where  all  option  exchanges  have  similar 
rules  regulating  bid/ask  differentials,  the 
Exchange  believes  that  none  of  the 
registered  exchanges,  ATSs,  third 
market  jiealers,  or  Nasdaq  that  currently 
trade  ETFs  establish,  or  are  subject  to, 
maximimi  quote  spread  differentials. 
The  ExCTiange  also  believes  that 
extending  maximum  quote  spreads  rules 
to  ETFsjwould  serve  no  investor 
protectipn  purpose  since  trading  in 
ETFs  is  tharacterized  by  vigorous 
competition  among  market  centers.  If 
investoijs  are  unsatisfied  with  the  quote 
for  an  ETF  displayed  in  a  particular 


'2  See  S  icurities  Exchange  Act  Release  No.  46213 
(July  16.  2  K)2),  67  FR  48232  (July  23.  2002). 

'^  See  G  immentary  .01  to  Amex  Rule  950(n)  and 
Amex  Rul  i  958(c). 

'■*  The  E  cchange  adopted  the  maximum  quote 
spread  rulps  applicable  to-registered  options  traders 
in  1975  aod  formally  extended  thepn  to  options 
specialists  in  1989.  See  Securities  Exchange  Act 
Release  Ni  i.  27235  (September  11,  1989),  54  FR 
38580  (Se]  itember  19,  1989). 

15  See  D  scussion  on  the  history  of  restrictions  on 
the  multif  le  listing  of  options  in  In  Re:  Stock 
Exchangei  Options  Trading  Antitrust  Litigation, 
171  F.Sup  ).  2d  1974  (April  24,  2001). 

">See  C  licago  Board  Options  Exchange,  Inc.  Rule 
8.7,  Pacific  Stock  Exchange.  Inc.  Rule  6.37, 
Philadelpl  ia  Stock  Exchange,  Inc.  Rule  1014,  and 
Intematioi  lal  Stock  Exchange  Rule  803. 


market  center,  the  Exchange  believes 
that  they  can  trade  the  security  in 
another  market.  Competition  among 
market  centers,  not  quote  spread 
regulation,  maintains  ETF  bid/ask 
differentials  at  appropriate  levels. 

The  Exchange  is  proposing  to  exempt 
ETFs  from  the  other  technical 
requirements  of  Rule  170  from  which 
options  were  exempted  in  1989. '''  These 
sections  deal  with  transactions  which: 

(1)  May  be  subjeiCit  to  the  Commission's 
short  sale  rule  (Commentary  .06);  and 

(2)  are  assigned  to  investment  accounts 
(Commentary  .07).  The  Exchange 
believes  that  eliminating  Commentary 
.06  with  respect  to  ETFs  is  appropriate 
because  this  Commentary  simply 
reminds  specialists  that  they  are  subject 
to  the  Commission's  short  sale  rule. 
Since  the  short  sale  rule  frequently  does 
not  apply  to  ETFs  due  to  the 
Commission's  provision  of  "no  action" 
relief,  the  Commentary  creates  an 
ambiguity  regarding  the  applicability  of 
the  short  sale  rule  to  specidist 
transactions  in  ETFs.  The  Exchange, 
accordingly,  is  proposing  to  eliminate 
Commentary  .06  with  respect  to  ETFs  to 
the  extent  that  the  Commission  has 
granted  no  action  relief  or  has  otherwise 
exempted  the  securities  from  the  short 
sale  rule.  Commentary  .07  restricts  the 
ability  of  specialists  to  assign  securities 
to  an  investment  account  unless  the 
securities  were  acquired  in  transactions 
that  meet  certain  rigorous  stabilization 
tests.  Since  the  prices  of  ETF  trades  are 
determined  derivatively,  it  is  impossible 
for  specialists  to  satisfy  the  stabilization 
tests  of  Commentary  .07  and  they 
cannot,  consequently,  establish 
investment  accoimts  for  these  securities. 
The  Exchange,  accordingly,  is  proposing 
to  eliminate  Commentary  .07  with 
respect  to  ETFs. 

The  Exchange  also  is  proposing  to 
correct  erroneous  cross  references  in 
Rules  1000(a)  and  lOOOA(a)  to  the 
definitions  of  the  terms  "derivative 
products"  and  "security  or  securities" 
in  the  Exchange  Constitution. 

2.  Statutory  Basis 

As  described  above,  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  18  in  general  and  furthers  the 
objectives  of  Section  6(b)  of  the  Act  i"  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and,  in 


'  ^  See  supra  note  9. 
>«15U.S.C.  78£(b). 
■3  15U.S.C.  78f(b)(5j. 
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general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  and,  in  fact,  may 
enhance  competition  among  markets 
and  market  makers  to  the  benefit  of 
investors.  Modifying  the  Exchange's 
stabilization  rules  will  eliminate 
regulatory  restrictions  on  Amex 
specialists  that  are  not  imposed  upon 
their  market  maker  competitors.  Thus, 
the  Exchange  believes  that  the  proposed 
rule  change  actually  will  reduce 
competitive  burdens  rather  than 
imposing  them.  The  Exchange  also 
believes  that  the  revisions  also  will 
facilitate  the  ability  of  Amex  specialists 
to  provide  prompt  execution  of 
customer  orders.  The  Exchange  notes 
that  these  enhancements  at  the  Amex 
may  create  new  incentives  for  market 
makers  in  other  market  centers  to 
compete  more  aggressively  with  Amex 
specialists  to  provide  better  service, 
thus  benefiting  investors  generally. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 


Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2Q02-116  and  should  be 
submitted  by  December  16,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Mai^garet  H.  McFarland, 

Deputy  Secretary.  - 

[FRDoc.  03-29414  Filed  11-24-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48798;  File  No.  SR-NASD- 
2003-150] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Establish  a  "Pegged" 
Order  in  Nasdaq's  SuperMontage 
System 

November  17,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that.on  November 
7,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)  thereunder," 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi|;aiiizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  a  new 
volimtary  order  type,  known  as  pegged 
orders,  for  use  within  the  Nasdaq 
National  Market  Execution  System 
("NNMS"  or  "SuperMontage").  Nasdaq 
proposes  to  implement  this  new  order 
type  on  or  about  December  8,  2003,  and 
will  inform  market  participants  of  the 
exact  implementation  date  via  a  Head 
Trader  Alert  on  http:// 
www.nasdaqtrader.com. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  italicized.^ 
***** 

4700.  NASDAQ  NATIONAL  MARKET 
EXECUTION  SYSTEM  (NNMS) 

4701.  Definitions 

Unless  stated  otherwise,  the  terms 
described  below  shall  have  the 
following  meaning: 

(a)-{ij)  No  Change. 

(kk)-(ll)  Reserved. 

(mm)  The  term  "Pegged"  shall  mean, 
for  priced  limit  orders  so  designated, 
that  after  entry  into  the  NNMS,  the  price 
of  the  order  is  automatically  adjusted  by 
NNMS  in  response  to  changes  in  the 
Nasdaq  inside  bid  or  offer,  as 
appropriate.  The  NNMS  Participant 
entering  a  Pegged  Order  may  specify 
that  the  price  of  the  order  will  either 
equal  the  inside  quote  on  the  same  side 
of  the  market  (a  "Regular  Pegged 
Order")  or  equal  a  price  that  deviates 
from  the  inside  quote  on  the  contra  side 
of  the  market  by  $0.01  (i.e.,  $0.01  less 
than  the  inside  offer  or  $0.01  more  than 
the  inside  bid)  (a  "Reverse  Pegged 
Order").  The  market  participant 
entering  a  Pegged  Order  may  (but  is  not 
required  to)  specify  a  cap  price,  to 
define  a  price  at  which  pegging  of  the 
order  will  stop  and  the  order  will  be 


^''17CFR200.30(a)(12). 
1 15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
'  15  U.S.C.  78s(b)(3)fA). 
••  17  CFR  240.19t)-4(f)(6). 


^  The  Commission  recently  published  for  notice 
and  public  conunent  proposed  rule  changes  filed  bv 
Nasdaq  that  propose  to  modify  the  rules  governing 
the  operation  of  SuperMontage.  See  Securities 
Exchange  Act  Release  Nos.  48501  (September  17. 
2(K)3).  68  FR  56358  (September  30,  2003)  (Notice  of 
Filing  of  SR-NASD-2003-128):  48606  (October  8. 
2003).  68  FR  59659  (October  16.  2003)  (Notice  of 
Filing  of  SR-NASD-2003-134);  48671  (October  21. 
2003),  68  FR  61531  (October  28,  2003)  (Notice  of 
Filing  of  SR-NASD-2003-135):  48674  (October  21. 
2003),  68  FR  61508  (October  28,  2003)  (Notice  of 
Filing  of  SR-NASD-2003-149),  48675  (October  21, 
2003).  68  FR  61528  (October  28.  2003)  (Notice  of 
Filing  of  SR-NASD-2003-143).  See  also  File  No. 
SR-NASD-2003-165.  The  text  of  the  proposed  rule 
change  is  shown  as  marked  against  the  text  of  the 
SuperMontage  rules  as  currently  in  effect,  rather 
than  as  they  are  proposed  to  be  amended.  Nasdaq 
represents  that  il  will  file  such  amendments  to 
pending  filings  as  Commission  staff  may  request  to 
reflect  the  approval,  disapproval,  immediate 
effectiveness,  or  withdrawal  of  filings. 
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permanently  converted  into  an 
unpegged  limit  order. 

*       ^        *        »        » 

4706.  Order  Entry  Parameters 

(a)  Non-Directed  Orders — 

(1)  General.  The  following 
requirements  shall  apply  to  Non- 
Directed  Orders  Entered  by  NNMS 
Market  Participants: 

(A)  An  NNMS  Participant  may  enter 
into  the  NNMS  a  Non-Directed  Order  in 
order  to  access  the  best  bid/best  offer  as 
displayed  in  Nasdaq. 

(B)  A  Non-Directed  Order  must  be  a 
market  or  limit  order,  must  indicate 
whether  it  is  a  buy,  short  sale,  short-sale 
exempt,  or  long  sale,  and  may  be 
designated  as  an  "Inunediate  or 
Cancel",  or  as  a  "Day"  or  a  "Good-till- 
Cancelled*  order.  If  a  priced  order 
designated  as  "Immediate  or  Cancel" 
("IOC")  is  not  immediately  executable, 
the  unexecuted  order  (or  portion 
thereof)  shall  be  returned  to  the  sender. 
If  a  priced  order  designated  as  a  "Day" 
order  is  not  immediately  executable,  the 
unexecuted  order  (or  portion  thereof) 
shall  be  retained  by  NNMS  and  remain 
available  for  potential  display /execution 
imtil  it  is  cancelled  by  the  entering 
party,  or  imtil  4  p.m.  Eastern  Time  on 
the  day  such  order  was  submitted, 
whichever  comes  first,  whereupon  it 
will  be  returned  to  the  sender.  If  the 
order  is  designated  as  "Good-till- 
Cancelled"  ("GTC"),  the  order  (or 
imexecuted  portion  thereof)  will  be 
retained  by  NNMS  and  remain  available 
for  potential  display/execution  until 
cancelled  by  the  entering  party,  or  until 
1  year  after  entry,  whichever  comes 
first.  Starting  at  7:30  a.m.,  until  the  4 
p.m.  market  close,.  IOC  and  Day  Non- 
Directed  Orders  may  be  entered  into 
NNMS  (or  previously  entered  orders 
cancelled),  but  such  orders  entered  prior 
to  market  open  will  not  become 
available  for  execution  until  9:30  a.m. 
Eastern  Time.  GTC  orders  may  be 
entered  (or  previously  entered  GTC 
orders  cancelled)  between  the  hours 
7:J0  a.m.  to  6:30  p.m.  Eastern  Time,  but 
such  orders  entered  prior  to  market 
open,  or  GTC  orders  carried  over  from 
previous  trading  days,  will  not  become 
available  for  execution  imtil  9:30  a.m. 
Eastern  Time.  Exception:  Non-Directed 
Day  {other  than  Pegged  Orders)  and 
GTC  orders  may  be  executed  prior  to 
market  open  if  required  under  Rule 
4710(b)(3)(B). 

In  addition,  an  order  may  be  assigned 
the  designations  described  below.  An 
order  may  be  designated  as  "Pegged, "  in 
which  case  the  order  will  also 
automatically  be  designated  as  Day.  A 
Pegged  Order  may  not  be  designated  as 
a  Preferenced  Order.  A  Pegged  Order  (or 


unexeci  ted  portion  thereof)  will  be 
retainec  by  NNMS  and  its  price 
adjusteq  in  response  to  changes  in  the 
Nasdaq  inside  market.  A  Pegged  Order 
will  be  c  mcelled  if  there  is  no 
displayc  ble  Quote/Order  to  which  its 
price  ca  ?  be  pegged.  Starting  at  7:30 
a.m.,  un  HI  the  4  p.m.  market  close. 
Pegged  (  >rders  may  be  entered  into 
NNMS  ( >r  previously  entered  orders 
cancelle  d),  but  such  orders  entered  prior 
to  mark  t  open  will  not  become 
availabi  ;for  execution  until  9:30  a.m. 
Eastern  Time.  The  initial  price  of 
Pegged  ( Orders  entered  prior  to  market 
open  wi.  I  be  established  at  9:30  a.m. 
based  oj  i  the  Nasdaq  inside  bid  or  offer 
at  that  t  me. 

To  mc  intain  the  capacity  and 
perform  wee  of  the  NNMS,  Nasdaq  may 
at  any  ti  ne  suspend  the  entry  of  Pegged 
Orders  j  n  all  securities  or  for  any 
security  Pegged  Orders  that  are  in  the 
NNMS  0  f  the  time  of  such  suspension 
will  con  inue  to  be  available  for 
adjustm  mt  and  execution. 

(C)-(F   No  Change. 

(2)  En  ry  of  Non-Directed  Orders  by 
NNMS  (  irder  Entry  Firms — In  addition 
to  the  re  juirements  in  paragraph  (a)(1) 
of  this  n  lie,  the  following  conditions 
shall  ap  ily  to  Non-Directed  Orders 
entered  ly  NNMS  Order-Entry  Firms: 

(A)  Al  Non-Directed  orders  shall  be 
designat  sd  as  Immediate  or  Cancel,  GTC 
or  Day  h  Jt  shall  be  required  to  be 
entered  ks  Non-Attributable  if  not 
entered  >s  IOC.  NNMS  Order  Entry 
Firms  m  ly  designate  orders  as 
"Pegged  "  in  which  case  the  order  will 
also  aut  )matically  be  designated  as 
Day.  Foi  IOC  orders,  if  after  entry  into 
the  NN^  S  of  a  Non-Directed  Order  that 
is  marke  able,  the  order  (or  the 
imexecu  ;ed  portion  thereof)  becomes 
non-mai  (etable,  the  system  will  return 
the  orde  •  (or  unexecuted  portion 
thereof)  :o  the  entering  participant. 

CB)  Nc  change. 

(b)-(e  No  change. 

4707.  uitry  andDisplay  of  Quotes/ 
Orders 

(a)  Enl  ry  of  Quotes/Orders — Nasdaq 
Quoting  Market  Participants  may  enter 
Quotes/i  )rders  into  the  NNMS,  and 
NNMS  C  Irder  Entry  Firms  may  enter 
Non-Attributable  Quotes/Orders  into  the 
NNMS,  tubject  to  the  following 
requiren  lents  and  conditions: 

(1)  No  change. 

(2)  Up  an  entry  of  a  Quote/Order  into 
the  systt  m,  the  NNMS  shall  time-stamp 
it,  whicl  time-stamp  shall  determine 
the  rank  ng  of  the  Quote/Order  for 
purpose  lof  processing  Non-Directed 
Orders  a  s  described  in  Rule  4710(b).  For 
each  sul  sequent  size  increase  received 
for  an  e>  isting  quote  at  a  given  price,  the 
system  \  rill  maintain  the  original  time- 


stamp  for  the  original  quantity  of  the 
quote  and  assign  a  separate  time-stamp 
to  that  size  increase.  When  a  Pegged 
Order  is  displayed  as  a  Quote/Order,  its 
time-stamp  will  be  updated  whenever  its 
price  is  adjusted. 

(3)-(4)  No  change. 

(b)-(e)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change         - 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  order  to  provide  increased 
functionality  to  system  users,  Nasdaq 
proposes  to  adopt  a  new  order  type,  the 
pegged  order,  for  use  in  SuperMontage. 
A  pegged  order  is  a  limit  order,  the  price 
of  which  is  automatically  adjusted  to 
follow  the  price  movements  of  the 
Nasdaq  inside  market.  A  "regular" 
pegged  order  would  peg  to  the  same 
side  of  the  market  it  is  entered  on.  Thus, 
the  price  of  a  regular  pegged  buy  order 
would  always  equal  the  best  inside  bid 
in  Nasdaq,  and  the  price  of  a  regular 
pegged  sell  order  would  always  equal 
the  best  inside  offer  in  Nasdaq.  By 
entering  a  regular  pegged  order,  a 
market  participant  indicates  its 
willingness  to  provide  liquidity  at  the 
best  inside  price  set  by  other  market 
participants. 

A  "reverse"  pegged  order  would  peg 
to  the  opposite  side  of  the  market. 
Specifically,  it  would  peg  at  a  price  that 
deviates  from  the  opposite  side  of  the 
giarket  by  $0.01 .«  Thus,  a  reverse 
pegged  buy  order  would  be  priced  at 
$0.01  less  than  the  inside  offer,  and  a 
reverse  pegged  sell  order  Would  be 
priced  at  $0.01  more  than  the  inside  bid. 
By  entering  a  reverse  pegged  order,  a 
market  participant  indicates  its 
willingness  to  provide  liquidity  at  a 
price  as  close  as  possible  to  the  opposite 


6  Nasdaq  states  that  requiring  the  price  of  a 
reverse  pegged  order  to  deviate  from  the  opposite 
side  of  the  market  would  ensure  that  the  price  ol 
the  reverse  pegged  order  would  not  lock  or  cross  the 
Quote/Order  to  which  it  is  pegged. 


side  of  the  market.  As  a  result,  in 
circumstances  where  the  bid/ask  spread 
is  greater  than  $0.01,  the  entry  of  a 
reverse  pegged  order  would  establish  a 
new  inside  price.  A  pegged  order  may 
not  be  pegged  to  prices  away  from  the 
inside  market.  Like  any  other  order 
whose  price  is  changed,  a  pegged  order 
would  be  given  a  new  time-priority 
stamp  whenever  a  change  to  the  inside 
bid/offer  results  in  an  adjustment  of  the 
price  of  a  pegged  order. 

Users  may  voluntarily  select  a  price 
execution  cap  beyond  which  a  pegged 
order  would  not  be  execiited.  Once  a 
price  cap  is  reached,  the  pegged/reverse 
pegged  order  would  be  permanently 
converted  to  an  unpegged  limit  order  at 
the  cap  price  and  would  be  retained  by 
the  system  for  display  and  potential 
execution  solely  at  that  price  or  better; 
the  price  of  a  pegged  order  that  is 
converted  into  an  impegged  limit  order 
would  not  thereafter  be  adjusted,  even 
if  the  inside  bid/offer  is  later  in  the 
range  where  pegging  had  previously 
been  occurring.  If  no  execution  cap 
price  amount  is  selected,  SuperMontage 
would  continue  to  adjust  the  price  of 
the  pegged  order  to  follow  the  inside  bid 
or  offer  to  which  it  is  pegged. 

Pegged  orders  may  only  be  entered  as 
DAY  orders.  Pegged  orders  may  be 
entered  (but  not  displayed  or  executed) 
prior  to  market  open.  Because  a  pegged 
order  reflects  a  NNMS  participant's 
willingness  to  provide  liquidity,  pegged 
orders  entered  before  market  open 
would  be  added  to  the  book  and  become 
available  for  interaction  with  other 
orders  at  9:30  a.m.  The  price  of  pegged 
orders  would  be  established  at  9:30 
a.m.,  based  on  the  inside  market  at  the 
open.  Pegged  orders  may  not  be 
preferenced  or  directed  to  another 
market  participant. 

A  regular  pegged  order  may  not  itself 
establish  the  inside  bid  or  offer. 
Therefore,  if  all  non-pegged  displayable 
interest  at  the  inside  is  exhausted,  the 
new  inside  would  be  established  at  the 
next  best  price  level  where  displayable 
non-pegged  quotes/orders  exist,  and  the 
price  of  pegged  orders  would  be 
adjusted  accordingly.  If  there  are  no 
other  market  participants  on  the  same 
side  of  the  market,  a  regular  pegged 
order  would  be  cancelled  and  sent  back 
to  the  entering  party. 

Because  the  price  of  a  reverse  pegged 
order  is  based  on  changes  on  the 
opposite  side  of  the  market  [e.g.,  a 
reverse  pegged  buy  order's  price  is 
adjusted  based  on  changes  in  the  offer), 
such  an  order  may  remain  alone  at  the 
inside.  If  there  are  no  participants  on 
the  contra-side  of  the  market,  however, 
a  reverse  pegged  order  would  be 
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cancelled  and  sent  back  to  the  entering 
party. 

Because  pegged  orders  would  not 
aUow  a  market  participant  to  maintain 
a  price  that  is  away  from  the  inside 
market,  they  are  consistent  with 
Nasdaq's  "Autoquote  Pohcy"  reflected 
in  NASD  IM-4613.  Pegged  orders  would 
allow  all  market  participants  to  adjust 
the  prices  of  orders  in  a  manner  similar 
to  the  practice  of  computer  generated 
quoting  described  in  NASD  IM-4613(c), 
which  is  currently  permitted  on  a  case- 
by-case  basis.  Because  of  the  potential 
negative  impact  that  the  automatic 
adjustment  of  quotes/orders  can  have  on 
system  capacity  and  performance, 
however,  Nasdaq  proposes  to 
specifically  retain  the  right  to  restrict  or 
prohibit  the  entry  of  any  type  of  pegged 
order  entirely,  or  in  a  particular  issue(s), 
at  any  time  when  SuperMontage  is 
operational  or  available  for  the  entry  of 
such  orders.  Pegged  or  reverse  pegged 
orders  that  are  in  the  system  at  the  time 
Nasdaq  determines  not  to  accept  further 
such  orders  would  continue  to  be 
normally  adjusted  and  executed. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^  in 
general  and  with  Section  15A(b)(6)  of 
the  Act,B  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Nasdaq  believes  the  proposed  rule 
change  would  provide  market 
participants  with  a  voluntary  tool  to  use 
to  offer  liquidity  at  the  inside  market. 
Nasdaq  notes  that  the  Commission  has 
found  similar  orders  offered  by  at  least 
one  other  market  center  to  be  consistent 
with  the  Act.s 


'  15  U.S.C.  780-3. 

8 15  U.S.C.  78o-3(b)(6). 

*  See  Securities  Exchange  Act  Release  No.  47467 
(March  7.  2003),  68  FR  12134  (March  13,  2003)  (SR- 
PCX-2(X)2-75).  According  to  Nasdaq,  the  Pegged 
Order  proposed  in  this  filing  is  almost  identical  in 
hinction  to  the  Pacfic  Exchange  Equities,  Inc. 
("PCXE")  Pegged  Order  approved  by  the 
Commission. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition^ 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  E£fectiveiies8  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,'°  and  subparagraph  (f)(6)  of 
Rule  19b-4,"  thereimder  because  it 
does  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  (iii)  become 
operative  for  30  days  bom  the  date  on 
which  it  was  filed,  or  such  shorter  time  " 
as  the  Commission  may  designate.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the    ■ 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the  , 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  cop)dng  at 
the  principal  office  of  the  Association. 


'"IsaS.C.  78s(b)(3)(A). 
"  17  CFR  240.19b~l(f)(6). 
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AU  submissions  should  refer  to  File  No. 
SR-NASD-2003-150  and  should  be 
submitted  by  December  16,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >  2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-39412  Filed  11.-24-03;  8:45  am] 

■LUNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratane  Na  34--48809;  nia  No.  SR-NASD- 
2003-167] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Cliange  kiy  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Raise  ACT  Fees  for 
Users  of  ttw  Query  Function  During 
the  Trade  Comparison  Process 

November  19,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act")^  and  Rub  19b-^  thereunder.^ 
notice  ii  i  hereby  given  that  on  November 
14,  200: 1,  the  National  Association  of 
Securitiss  Dealers,  hic.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  th4 1  Securities  and  Exchange 
Commission  ("Commission")  the 
proposejd  rule  change  as  described  in 
Items  I,  fl,  and  III  below,  which  Items 
have  be6n  prepared  by  Nasdaq.  Nasdaq 
has  designated  the  proposed  rule  as  one 
that  establishes  or  changes  a  due,  fee,  or 
other  cl|arge  imposed  by  the  self- 
regulatory  organization  under  Section 
19(b)(3)(A)(ii)  of  the  Act,^  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  the  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  cpmments  on  the  proposed  rule 
change  ^om  interested  persons. 

I.  Self-Hegulatory  Organization's 
Statem^t  of  the  Terms  of  Substance  of 
the  Profosed  Rule  Change 

NasdSq  proposes  to  amend  certain 
fees  on  ts  Automated  Confirmation 
Tremsac  ion  Service  ("ACT")  and 


implement  the  new  fees  on  November 
17,  2003.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets: 

7000.  CHARGES  FOR  SERVICES  AND 
EQUIPMENT 

7010.  System  Services 

(a)-(f)  No  chffiige 

(g)  Automated  Confirmation 
Transaction  Service 

The  following  charges  shall  be  paid 
by  the  participant  for  use  of  the 
Automated  Confirmation  Transaction 
Service  (ACT): 


Transaction  Related  Charges: 

Reporting  of  transactions  executed  through  Supe^ontage  (or 
any  other  transaction  execution  system  that  a  akes  use  of 
SuperMontage's  functionality  to  report  transactio  is)  ("Super 
Montage  Transactions"). 
Average  daily  volume  of  transaction  reports  fa :  SuperMon- 
tage  Transactions  during  the  month  to  whi:h  a  partici- 
pant is  a  party: 

0  to  9,999  

10,000  or  more  

Other  reports  for  transactions  in  Nasdaq  National 
SmallCap  Market  securities  not  subject  to  compaif  son  through 
AC  1 . 
Reporting  of  all  other  transactions  not  subject  to 

through  ACT. 
Comparison 


Market  and 


Fee  per  side  for  transaction  reports  of  SuperMontage  Transactions  to 
which  such  participant  is  a  party: 

$0,029 

$0.00 

$0.00 


Late  Report— T+N 
Browse/query 


Terminal  fee  ... 

era  fee  

WebUnk  ACT 


Risk  Management  Charges  , 

Corrective  Transaction  Charge 


ACT  Workstation 


"  17  CFR  20O.3O-3(a)(12). 
M5U.S.C.78»(bMl). 


»15U.i 


comparison     $0.029/side 


$0.0144/side  per  100  shares  (minimum  400  shares;  maximum  7,500 
shares) 

$0.288/side 

$0.288/query  [(Each  ACT  query  incurs  the  $0,288  fee;  however,  the 
first  accept  or  decline  processed  for  a  transaction  is  free,  to  insure 
that  no  more  than  $0,288  is  charged  per  comparison.  Subsequent 
queries  for  more  data  on  the  same  security  will  also  be  processed 
free.  Any  subsequent  query  on  a  difierent  security  vnll  inciu'  the 
$0,288  query  charge.)] 

$57.00/month  (ACT  only  terminals) 

$575.oa/month 

$300/month  (full  functionality]  or  $150/mohth  (up  to  an  average  of 
twenty  transactions  per  day  each  month)  (For  the  purposes  of  this 
service  only,  a  transaction  is  defined  as  an  original  trade  entry,  ei- 
ther on  trade  date  or  as-of  transactions  per  month.) 

$0.035/side  and  $17.25/month  per  correspondent  firm  (maximiun 
$10,000/month  per  correspondent  firm) 

$0.25/Cancel,  Error,  Inhibit,  Kill,  or  'No'  portion  of  No/Was  trans- 
action, paid  by  reporting  side; 

$0.25/Break,  Decline  transaction,  paid  by  each  party!;] 

$525/logon/month  (A  firm  that  uses  ACT  risk  management  through 
one  or  more  NWn  terminals  when  the  ACT  Workstation  is  intro- 
duced will  be  eligible  to  evaluate  the  ACT  Workstation  for  a  free, 
three-month  trial  period,  provided  that  the  firm  continues  to  pay 
charges  associated  with  its  NWU  terminal(s)  during  that  period.) 


i  C 


240.19b-4. 
;.  788(b)(3)(A)(ii). 


(hMs)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
C3iange 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ACT  is  an  automated  trade  reporting 
and  reconciliation  service  that  speeds 
the  post-execution  steps  of  price  and 
volume  reporting,  comparison,  and 
clearing  of  trades  completed  in  Nasdaq, 
the  OTC  Bulletin  Board,  and  other  over- 
the-coimter  markets.  ACT  handles 
transactions  executed  through  Nasdaq's 
automated  trading  systems,  as  well  as 
transactions  negotiated  over  the 
telephone  and  internalized  transactions. 
It  also  manages  post-execution 
procedures  for  transactions  in  exchange- 
listed  seciuities  that  are  traded  in  the 
Nasdaq  InterMarket. 

When  ACT  was  first  implemented 
over  a  decade  ago,  the  majority  of  firms 
transacted  Nasdaq  securities  via  non- 
automated  means,  such  as  over  the 
telephone.  The  trade  comparison 
process  was  extremely  cumbersome 
given  the  lack  of  a  standard,  automated 
means  for  two  trading  partners  to  match 
the  details  of  a  trade,  such  as  the 
number  of  shares  traded  or  the  price  of 
the  security.  ACT  helped  alleviate  this 
problem  by  providing  all  NASD 
members  with  an  automated, 
centralized,  rule-based  trade  matching 
system.  Once  a  trade  was  matched 
within  ACT,  it  was  then  forwarded  to 
the  National  Securities  Clearance 
Corporation  ("NSCC")  for  clearance  and 
settlement.  In  the  majority  of  cases, 
these  ACT  matches  took  place  via  the 
ACT  "browse/query"  and  "accept/ 
decline"  functions. 

In  a  typical  transaction,  two  parties 
agree  to  transact  with  one  another  over 
the  telephone.  The  reporting  party, 
typically  the  selling  market  maker, 
enters  its  version  of  the  trade  details, 
including  the  contra  party's  identity, 
into  the  ACT  system  for  90-second  trade 
reporting.  This  record  is  now  classified 
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as  "open"  imtil  the  contra  party  takes 
action  to  lock-in  the  transaction.  To 
locate  the  open  trade,  the  contra  party 
scans  its  trade  records  in  the  specified 
security  via  the  ACT  "browse/query" 
function.  Once  located,  the  contra  party 
reviews  the  trade  details  to  ensure  the 
accuracy  of  the  information  (e.g., 
number  of  shares  and  execution  price). 
If  the  contra  party  agrees  with  the  trade 
details  entered  by  the  reporting  party,  it 
then  "accepts"  the  transaction.  If  the 
contra  party  disagrees  with  the  trade 
details,  it  "declines"  the  transaction. 
When  most  firms  traded  with  one 
another  over  the  telephone,  the  majority 
of  ACT  reported  trades  were  reported, 
compared,  and  locked-in  in  this 
manner. 

In  the  above  example,  the  ACT  billing 
process  generally  has^  three  steps.  First, 
ACT  assesses  a  fee  to  the  contra  party 
that  performed  the  "browse/query" 
action.  Second,  ACT  assesses  a  fee  to 
both  the  reporting  and  contra  party  for 
locking-in  the  transaction  via  the 
"accept/decline"  function.  Third,  ACT 
reverses  the  fee  for  the  contra  party's 
accept/decline  action.  As  a  result,  each 
side  of  the  trade  pays  an  equal  fee  for 
the  trade  even  though  their  system 
usage  differed. 

ACT  usage  and  pricing  have  changed 
dramatically  in  recent  years.  Initially, 
the  browse/query  and  accept/decline 
process  was  one  of  the  few  options 
available  to  firms  for  reporting  and 
locking-in  trades;  therefore,  it  was 
deemed  more  equitable  to  equalize  the 
fees  paitl  by  each  side  of  the  trade.  Since 
this  process  constituted  a  significant 
proportion  of  overall  ACT  usage,  it  was 
possible  for  Nasdaq  to  implement  this 
process  while  still  adequately  covering 
ACT  operating  costs. 

Today  firms  have  a  wide  range  of 
options  for  reporting  and  locking-in 
trades,  and  less  than  one-half  of  one 
percent  of  all  ACT  records  are  locked- 
in  via  the  browse/query  and  accept/ 
decline  functions.  The  increase  in 
trading  volumes  and  use  of  external 
execution  systems  such  as 
SuperMontage  and  electronic 
communication  networks  ("ECNs") 
allow  firms  to  automatically  lock-in 
participants  for  trade  reporting  and 
clearing,  bypassing  the  manual 
comparison  process  in  ACT.  Firms  have 
also  adopted  new  reporting 
arrangements  whereby  one  participant 
automatically  locks-in  its  trading 
partner  by  reporting  on  its  behalf. 
Recent  pricing  changes  have  eliminated 
ACT  fees  for  Ae  majority  of  these 
locked-in  trades  in  Nasdaq  securities. 

Nasdaq  is  currently  in  the  process  of 
migrating  many  of  its  services, 
including  ACT,  onto  a  new,  more 


efficient  internal  billing  platform.  The 
billing  process  for  each  ACT  service 
woxdd  transfer  seamlessly  onto  this  new 
platform  except  for  the  fee  reversal 
described  as  step  three  of  the  process 
described  above.  In  light  of  the  sharply 
reduced  usage  of  this  functionality,  it 
would  be  impractical  and  expensive  to 
duplicate  the  third  step  in  the  new 
billing  system.  Doing  so  would  raise  the 
overall  costs  of  the  system,  whidi 
would  then  have  to  be  passed  on  to 
other  users.  Therefore,  Nasdaq  has 
determined  that  it  is  more  equitable  for 
the  small  number  of  users  who  continue 
to  use  this  functionality  to  pay  the 
actual  costs  associated  with  each  step  of 
the  process.  As  noted  above,  there  are 
nimierous  ways  for  a  broker-dealer  to 
report  trades  in  ways  that  would  avoid 
these  charges  altogether. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15  A  of  the  Act ''  in  general  and  with 
Section  15A(b)(5)  of  the  Act »  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  The  rationale  for 
not  charging  members  for  certain  system 
usage  in  order  to  equalize  the  costs 
between  trading  contra  parties  is  no 
longer  compelling  in  light  of  the  myriad 
of  new  options  members  have  for 
locking  in  trades.  Members  who  elect  to 
continue  to  use  the  browse/query  and 
accept/decline  functions  will  pay  the 
incremental  cost  associated  with  this 
type  of  system  usage  or  can  choose  to 
avoid  the  incremental  cost  by  reporting 
trades  in  other  ways. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  beUeve  that  the 
proposed  rule  change  would  result  in  - 
any  biuxlen  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Nasdaq  asserts  that  the  proposed  rule 
will  become  efi^ective  on  November  14, 


*  15  U.S.C.  780-3. 
'15U.S.C.  78o-3(b)(5). 
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2003,  pursuant  to  Section  19(b)(3)(A)(ii) 
of  the  Act "  and  subparagraph  (e)  of  Rule 
19b-(  thereunder  ^  in  that  it  establishes 
a  due.  fee,  or  other  charge  imposed  by 
the  self-regulatory  organization.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  siunmarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,^or  otherwise 
in  furtherance  of  the  piuposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrtten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tbat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-167  and  should  be 
submitted  by  December  16,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Maigarat  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-29413  Filed  11-24-03;  8:45  am) 

■HUNG  CODE  a01l>-01> 


DEPARTMENT  OF  STATE 
[Pulilie  Notice  4543] 

Notice  of  Receipt  of  Application  for 
Presidential  Permit  for  the 
Construction  of  a  New  international 
Border  Crossing 

Notice  is  hereby  given  that  the  - 
Department  of  State  has  received  an 


licalic 


•  15  U.S.C.  78s(b)(3)(A)(u). 

'17CFR240.19b-«(e). 

•17CFR200.3O-3(aMl2). 


applicalion  for  a  permit  authorizing  the 
constru|::tion,  operation  and 
maintenance  of  an  international  toll 
bridge  m  the  Laredo,  Texas  area.  The 
applicalion  has  been  filed  by  the  City  of 
Laredo,  Texas  for  a  permit  for  a  new 
crossing  of  the  Rio  Grande  9.2  miles 
downs^am  from  the  existing  Gateway 
to  the  Americas  Bridge  (International 
Bridge  I). 

The  department's  jurisdiction  with 
respectko  this  application  is  based  upon 
Executi  ve  Order  11423,  dated  August 
16, 196  ),  as  amended,  and  the 
Interna  ional  Bridge  Act  of  1972,  (Pub. 
L.  92-3 13,  86  Stat.  731,  approved 
Septem  ler  26, 1972). 

AsrejuiredbyE.O.  11423,  the    - 
Departi  lent  is  circulating  this 
applica  ion  to  concerned  agencies  for 
comme  it. 

Inten  sted  persons  may  submit  their 
views  r  igarding  this  application  in 
writing  within  thirty  days  from  the 
publica  ion  date  of  this  notice  to  Mr. 
Dennis  Vl.  Linskey,  Coordinator,  U.S. — 
Mexico  Border  Affairs,  Room  4258, 
Department  of  State,  2201  C  St.,  NW., 
Washiiigton,  DC  20520. 

The  application  and  related 
documtints  made  part  of  the  record  to  be 
consid4red  by  the  Department  of  State 
in  connection  with  this  application  are 
available  for  review  in  the  Office  of 
Mexicaii  Affairs  during  normal  business 
hours  tliroughout  the  comment  period. 

Any  questions  related  to  this  notice 
may  be  addressed  to  Mr.  Linskey  at  the 
above  a  ddress  or  by  fax  at  (202)  647- 
5752. 

Dated  November  17,  2003. 

Dennis  If.  Linskey, 

Coordin  itor  U.S.-Mexico  Border  Affairs, 
Departn  ent  of  State. 

[FR  Doc  03-29436  Filed  11-24-03;  8:45  am] 

BILUNG  C  DOE  4710-29-P 


DEPAIfTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket|No.  FHWA-03-16256] 


Agenc^  information  Collection 
Acth^itips;  Request  for  Comments; 
I  Approval  of  Three 
I  Collections 


flOfiOWl  tO 


Inform)  ition 


AGENCVt 

Admin 
ACTION 
commehts 


:  Federal  Highway 
station  (FHWA),  DOT. 
Notice  and  request  for 


SUMMAI  y:  The  FHWA  invites  pubUc 
conime  its  about  our  intention  to  request 
the  Off  ce  of  Management  and  Budget's 
(OMB)  approval  to  renew  the  three 
information  collections,  which  are 


summarized  below  under 

SUPPLEMENTAfrr  mPORIIATION.  We  are 

required  to  publish  this  notice  in  the 

Federal  Re^tetsr  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Please  submit  comments  by 

January  26,  2004. 

ADDRESSES:  You  may  submit  comments 

identified  by  DOT  DMS  Docket  Number 

FHWA-3-16256  by  any  of  the  following 

methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  dodket 
site. 

•  Fax-.  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building. 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

You  are  asked  to  comment  on  any 
aspect  of  this  information  collection, 
including:  (1)  Whether  the  proposed 
collection  is  necessary  for  the  FHWA's 
performance;  (2)  the  accuracy  of  the 
estimated  burdens;  (3)  wgys  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
biudens  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 
SUPPLEMENTARY  INFORMATION: 
.  1.  Tit/e:  Developing  and  Recording 
Costs  for  Utility  Adjustments. 

OMB  Control  Number:  2125-0519 
(Expiration  Date:  October  31,  2003). 

Abstract:  Under  23  U.S.C.  123,  the 
FHWA  reimburses  the  State  highway 
agencies  when  they  have  paid  the  costs 
of  utility  facilities'  relocations  that  are 
required  by  the  construction  of  Federal- 
aid  highway  projects.  The  FHWA 
requires  the  utilities  to  document  the 
costs  for  adjusting  their  facilities.  The 
utilities  must  have  a  system  for 
recording  labor,  materials,  supplies  and 
equipment  costs  incurred  when 
undertaking  adjustments  to 
accommodate  the  highway  projects. 
This  record  of  costs  forms  the  basis  for 
pajmaent  by  the  State  highway  agency  to 
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the  utility  and  in  turn  the  FHWA 
reimburses  the  State  for  its  payment  to 
the  utility.  The  utilities  are  required  to 
maintain  these  records  of  costs  for  three 
years  after  final  payment  is  received. 

Respondents:  3,000  utility  companies. 

Frequency:  On  average,  approximately 
3,000  utility  companies  would  have 
about  3  adjustments  of  its  facilities  per 
year  on  Federal-aid  projects. 
Approximately,  9,000  reimbursable 
utility  adjustments  are  made  yearly  by 
about  3,000  utility  firms. 

Estimated  Total  Annual  Burden:  The 
FHWA  estimates  that  this  collection 
imposes  a  total  annual  burden  on  the 
public  of  180,000  hours.  The  average 
amount  of  time  required  by  these  firms 
to  calculate  the  adjustment  costs  and 
maintain  the  required  records  is  20 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  McClellan,  (202)  366-6765,  Office 
of  Program  Administration,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590-0001.  Office 
hours  are  from  7:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

2.  Title:  Developing  and  Recording 
Costs  for  Railroad  Adjustments. 

OMB  Control  Number:  2125-0521 
(Expiration  Date:  October  31,  2003). 

Abstract:  Under  23  U.S.C.  130,  the^ 
FHWA  reimbiuses  the  State  highway 
agencies  when  they  have  paid  for  the 
cost  of  projects  that  (1)  eliminate 
hazards  at  railroad/highway  crossings, 
or  (2)  adjust  railroad  facilities  to 
accommodate  the  construction  of 
highway  projects.  The  FHWA  requires 
the  railroad  companies  to  document 
their  costs  inciured  for  adjusting  their 
facilities.  The  railroad  companies  must 
have  a  system  for  recording  labor, 
materials,  supplies,  and  equipment 
costs  incxured  when  imdertaking  the 
necessary  railroad  work.  This  record  of 
costs  forms  the  basis  for  payment  by  the 
State  highway  agency  to  the  railroad 
company,  and  in  turn  FHWA 
reimburses  the  State  for  its  payment  to 
the  railroad  company. 

Respondents:  115  railroad  companies. 

Frequency:  Nearly  115  railroad 
companies  are  involved  in  an  average  of 
10  railroad/highway  projects  per  year. 

Estimated  Total  Annual  Burden:  The 
FHWA  estimates  that  the  total  annual 
burden  imposed  on  the  public  by  this  ' 
collection  is  18,400  hours.  The  average 
nmnber  of  hours  required  to  calculate 
the  railroad  adjustment  costs  and 
maintain  the  required  records  is  16 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Debra  Williams  Chappell.  (202)  366- 


0087,  Department  of  Transportation, 
Federal  Highway  Administration,  Office 
of  Safety,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

3.  Title:  Utility  Use  and  Occupancy 
Agreements. 

OMB  Control  Number:  2125-0522 
(Expiration  Date:  October  31,  2003). 

Abstract:  Under  23  U.S.C.  116,  the 
FHWA  requires  the  State  and/or  local 
highway  authorities  to  maintain  the 
highway  rights-of-way  including  the 
control  of  its  use  by  the  utilities.  In 
controlling  the  utilities,  use  of  the 
highway  rights-of-way  the  State/local 
highway  authorities  are  required  to 
docimient  the  terms  under  which  the 
utility  is  to  cross  or  otherwise  occupy 
the  highway  rights-of-way.  This 
documentation,  consisting  of  a  use  and 
occupancy  agreement  (permit),  must  be 
in  writing  and  must  be  maintained  in 
the  State/local  highway  authority's  files 
for  a  three-year  retention  period. 

Respondents:  4,  600. 

Frequency:  Nearly  4,600  State/local 
highway  authorities  are  each  involved 
in  an  average  of  15  use  and  occupancy 
agreements  per  year. 

Estimated  Total  Annual  Burden:  The 
FHWA  estimates  that  the  total  annual 
burden  imposed  on  the  public  by  this 
collection  is  552,000  hours.  The 
estimated  amoimt  of  time  required  by 
the  State/local  highway  authorities  to 
process  the  permits  is  8  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  McClellan,  (202)  366-6765,  Office 
of  Program  Administration,  Federal 
Highway  Administration,  Department  of 
Transportation.  400  7th  Street,  SW., 
Washington,  DC  20590-0001.  Office 
hours  are  from  7:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35.  as  amended; 
and  49  CFR  1.48. 

Issued  on:  November  19,  2003. 
James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 

Division. 

[FR  Doc.  03-29391  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4910-22-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Higlnvay  Traffic  Safaty 
Administration 

[Dodwt  No.  NHTSA-2003-1631S] 

Vehicle  Weight,  Fatality  Risk  and 
Crash  CompatMlity  of  Modal  Year 
1991-99  Pasaangsr  Cars  and  Light 
Trucka;  Tachnical  Raport 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  comments  on 
technical  report. 

SUMMARY:  This  notice  annoiinces 
NHTSA's  publication  of  a  technical 
report  describing  relationships  between 
a  vehicle's  mass  and  type  and  its  rate  of 
involvement  in  fatal  crashes.  The 
report's  title  is  Vehicle  Weight,  Fatality 
Risk  and  Crash  Compatibility  of  Model 
Year  1991-99  Passenger  Cars  and  Light 
Trucks. 

DATES:  Comments  must  be  received  no 
later  than  March  24,  2004. 
addresses: 

Report:  You  may  obtain  a  copy  of  the 
report  bee  of  charge  by  sending  a  self- 
addressed  mailing  label  tc  Publications 
Ordering  and  Distribution  Services 
(NAD-51),  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  A 
summary  of  the  report  is  available  on 
the  Internet  for  viewing  on  line  at 
http://www.nhtsa.dot.gov/cars/rules/ 
regrev/evaluate/809662.html.  The  full 
report  is  available  on  the  Internet  in 
PDF  format  at  http://www.nhtsa.dot.gov/ 
cars/rules/regrev/evaluate/pdf/ 
809662.pdf. 

Comments:  You  may  submit 
comments  [identified  by  DOT  DMS 
Docket  Number  NHTSA-2003-16318] 
by  any  of  the  following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  EMDT  electronic  dodket 
site. 

•  Fax;  1-202-493-2251. 

•  Mai7:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 
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You  may  call  Docket  Management  at 
202-366-9324  and  visit  the  Docket  from 
10  a.m.  to  5  pjn.,  Monday  throiigh 
Friday. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Charles  J.  Kahane,  Chief,  Evaluation 
Division.  NPO-321,  Office  of  Planning, 
Evaluation  and  Budget,  National 
Highway  Traffic  Safety  Administration, 
Room  5208, 400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone: 
202-366-2560.  FAX:  202-366-2559.  E- 
mail:  ckahane@nhtsa.dot.gov. 

For  information  about  NHTSA's 
evaluations  of  the  effectiveness  of 
existing  regulations  and  programs:  Visit 
the  NHTSA  Web  site  at  http.// 
wwwjihtsa.dot.gov  and  click 
"Regulations  &  Standards"  underneath 
"Car  Safety"  on  the  home  page;  then 
click  "Regulatory  Evaluation"  on  the 
"Regulations  &  Standards"  page. 
SUPPLEMENTARY  INFORMATION:  The 
technical  report  uses  logistic  regression 
analyses  to  calibrate  crash  fatality  rates 
per  billion  miles  traveled  for  model  year 
1991-99  passenger  cars,  pickup  trucks, 
SUVs  and  vans  during  c^dendar  years 
1995-2000— by  vehicle  weight,  vehicle 
type,  driver  age  and  gender,  xu-ban/rural, 
and  other  vehicle,  driver  and 
environmental  factors — a  cross-sectional 
analysis  of  the  fatality  rates  of  existing 
vehicles.  The  "crash"  fatality  rate  for  a 
model  includes  fatalities  to  occupants  of 
that  model,  occupants  of  the  other 
vehicles  that  model  collides  with,  and 
any  pedestrians.  These  analyses  suggest 
that,  after  controlling  for  driver  age/ 
gender,  urban/rural,  annual  mileage, 
and  other  factors: 

•  The  association  between  vehicle 
weight  and  overall  crash  fatality  rates  in 
the  heavier  MY  1991-99  LTVs  (light 
trucks  and  vans>was  not  significant. 

•  In  three  other  groups  ofMY  1991- 
99  vehicles  "the  lighter  LTVs,  the 
heavier  cars,  and  especially  the  lighter 
cars  "fatality  rates  increased  as  weights 
decreased. 

•  MY  1996-99  pickup  trucks  and 
SUVs  had,  on  the  average,  higher 
fatality  rates  than  MY  1996-99 

passenger  cars  or  minivans  of 
comparable  weight. 

Lf^stic  regression  analyses  of 
fatalities  per  billion  miles  in  two- 
vehicle  collisions  show  that  MY  1991- 
99  LTVs  were  more  aggressive  than  MY 
1991-99  cars  when  they  struck  other 
vehicles.  The  analyses  show 
correlations  between  occupants'  fatality 
risk  in  the  struck  car  and  the  frontal 
height-of-force  and  rigidity  of  the 
striking  LTV. 

The  technical  report  supersedes  a 
1997  NHTSA  study  on  this  topic  titled 
Relationship  of  Vehicle  Weight  to 
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Fatalii  /  and  Injury  Risk  in  Model  Year 
1985-1  3  Passenger  Cars  and  Light 
Trucks  (DOT  HS  808  569.  /»/§>.// 
www.nhtsa.dot.gov/cars/rules/regjrev/ 
evalua  le/808569.html.)  A  request  for 
comm(  nts  on  that  notice  was  published 
in  the  'ederal  Register  on  Jime  26, 1997 
(62  FR  34491). 

How  €^  I  Influence  NHTSA's 
Thinki^  on  This  Subject? 

NHl  SA  welcomes  public  review  of 
the  tec  uiical  report  and  invites 
reviewprs  to  submit  comments  about  the 
the  statistical  methods  used  in 
an^yses.  NHTSA  will  submit  to  the 
a  response  to  the  comments  and, 
appropriate,  additional  analyses  that 
supple  nent  or  revise  the  technical 


data 
the 
Docket 
if 


report. 

How  D )  I  Prepare  and  Submit 
Commi  ints? 

Your  comments  must  be  written  and 
in  Engl  sh.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  Docket 
numbei  ■  of  this  document  (NHTSA- 
2003-1 B318)  in  your  comments. 

Your  primary  comments  must  not  be 
more  fl  an  15  pages  long  (49  CFR 
553.21  J.  However,  you  may  attach 
additional  documents  to  your  primary 
comme  nts.  There  is  no  limit  on  the 
length  I  if  the  attachments. 

Pleaa  s  send  two  paper  copies  of  your 
comme  its  to  Docket  Management, 
submit  Ihem  electronically,  fax  them,  or 
use  the  Federal  eRulemaking  Portal.  The 
mailinf  address  is  U.S.  Department  of 
Transp  irtation  Docket  Management, 
Room  F  L-401,  400  Seventh  Street,  SW., 
Washin  gton,  DC  20590.  If  you  submit 
your  comments  electronically,  log  onto 
the  Do(icets  Management  System  Web 
site  at  http://dms.dot.gov  and  click  on 
"Help  I :  Information"  or  "Help/hifo"  to 
obtain  :  astructions.  The  fax  number  is 
1-202- 193-2251.  To  use  the  Federal 
eRulem  iking  Portal,  go  to  http:// 


www.rt  fulations.gov  and  follow  the 
online :  astructions  for  submitting 
commei  its. 


a  SOI 


We 
you  to 
Chief, 
Nations  [ 


Seventl 

20590 

2559  or 

ckahai 

if  your 

the 

review 


request,  but  do  not  reqiiire 
i  end  a  copy  to  Charles  J.  Kahane, 
^valuation  Division,  NPO-321, 
Highway  Traffic  Safety 
Administration,  Room  5208,  400 

Street.  SW.,  Washington,  DC 
(i  iltematively,  FAX  to  202-366- 
e-mail  to 
ckahan  i@nhtsa.dot.gov).  He  can  check 
(  omments  have  been  received  at 
Doc  i.et  and  he  can  expedite  their 
»y  NHTSA. 


How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  conunents,  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Sulmiit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  induding  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Counsel,  NCC- 
01,  National  Highway  Traffic  Safety 
Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Include  a  cover  letter  supplying 
the  information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  Part  512). 

In  addition,  send  two  copies  from 
which  you  have  deleted  the  claiifted 
confidential  business  information  to 
Docket  Management,  Room  PL-401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  or  submit  them  electronically. 

Will  the  Agency  Consider  Late 
Comments? 

In  our  response,  we  will  consider  all 
comments  that  Docket  Management 
receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
coioments  that  Docket  Management 
receives  after  that  date. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

How  Can  I  Read  the  Conunents 
Submitted  by  Other  People? 

You  may  read  the  comments  by 
visiting  Docket  Management  in  person 
at  Room  PL-401, 400  Seventh  Street, 
SW.,  Washington,  DC  from  10  a.m.  to  5 
p.m.,  Monday  through  Friday. 

You  may  also  see  the  conunents  on 
the  Internet  by  taking  the  foUovtring 
steps: 

A.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  {http:// 
dms.dot.gov). 

B.  On  fliat  page,  click  on  "search." 

C.  On  the  next  page  http:// 
dms.dot.gov/secuvh/ type  in  the  four- 
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digit  Docket  number  shown  at  the 
beginning  of  this  Notice  (16318).  Click 
on  "search." 

D.  On  the  next  page,  which  contains 
Docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
dowidoad  the  comments. 

Authority:  49  U.S.C.  30111,  30168; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Noble  N.  Bowie, 

Associate  Administrator  for  Planning. 
Evaluation  and  Budget. 
[FR  Doc.  03-29386  Filed  11-24-03;  8:45  am] 
BlUiNO  CODE  4910-J»-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Self-Assessment  of 
PilMiine  Operator  Public  Education 
Programs 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACnON:  Notice;  issuance  of  advisory 
biUletin. 

summary:  RSPA's  Office  of  Pipeline 
Safety  (RSPA/OPS)  is  issuing  this 
advisory  bulletin  to  owners  and 
operators  of  hazardous  liquid  pipelines, 
gas  transmission  pipelines,  gas 
distribution  pipeline  systems  and 
gathering  pipeline  systems  regulated 
under  the  Federal  pipeline  safety 
regulations  at  49  CFR  Parts  192  and  195. 
In  an  advisory  bulletin  issued 
September  5,  2003  (68  FR  52816)  RSPA/ 
OPS  noted  that  the  Pipeline  Safety 
hnprovement  Act  of  2002  (PSIA) 
requires  each  owner  or  operator  of  a  gas 
or  hazardous  liquid  pipeline  system  to 
implement  a  continuous  public 
education  program  on  the  use  of  one- 
call  notification  systems  and  other 
damage  prevention  activities,  the 
indications  of  and  hazards  of  an 
unintended  release  of  product  from  a 
pipeline,  the  public  safety  steps 
required  after  a  release,  and  how  to 
report  pipeline  product  releases.  This 
advisory  reminds  pipeline  operators 
that  they  must  complete  and  submit 
self-assessments  of  their  public 
education  programs  to  RSPA/OPS  for     - 
receipt  no  later  than  December  17,  2003, 
to  meet  the  deadline  established  in  the 
PSIA. 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Carlos  Martinez,  (202)  366-1933;  or  by 
e-maU,  juaii.martinez@rspa.dot.gov. 
This  dociunent  can  be  viewed  at  the 
OPS  home  page  at  http://ops.dot.gov. 


I.  AdvisiHy  Bulletin  (ADB-03-08) 

To:  Owners  and  Operators  of 
Hazardous  Liquid,  Gas  Transmission, 
Gas  Distribution,  and  Gathering  Pipeline 
Systems. 

Subject:  Self-Assessment  of  Pipeline 
Operator  Public  Education  Pn^rams. 

Purpose:  To  remind  owners  and 
operators  of  gas  and  hazardous  liquid 
pipeline  systems  of  the  requirements  for 
effective  public  education  programs  and 
of  the  requirement  to  complete  and 
submit  self-assessments  of  those 
programs  to  RSPA/OPS  no  later  than 
December  17,  2003.  — 

Advisory:  The  Pipeline  Safety 
Improvement  Act  of  2002  (PSIA) 
requires  that  each  owner  or  operator  of 
a  gas  or  hazardous  liquid  pif>eline 
system  must  implement  a  continuous 
public  education  program.  The  PSIA 
requires  that  by  December  17,  2003, 
each  owner  or  operator  must  review  its 
existing  public  education  program  for 
effectiveness  and  modify  the  program  as 
necessary  by  that  date. 

Although  submission  of  the  public 
education  program  is  not  required  at 
this  time,  RSPA/OPS  advises  each 
operator  to  dociunent  their  compliance 
with  the  PSIA  by  completing  a  formal 
self-assessment  of  its  public  education 
program  and  by  comparing  this  program 
against  the  guidelines  established  in  the 
recenUy-issued,  industry  consensus 
standard,  API  RP  1162.  Public 
Awareness  Programs  for  Pipeline 
Operators,  and  has  developed  a  self- 
assessment  form  for  that  piupose.  The 
self-assessment  forms  can  be  completed 
and  submitted  online  at  http:// 
primis.rspa .  dot.gov/edu/rp  1162.htm. 
Self-assessment  forms  may  also  be 
downloaded  from  the  same  Web  address 
and  submitted  to  RSPA/OPS  via  E-mail, 
fax,  or  other  delivery  method. 

Operators  must  submit  their  self- 
assessments  to  RSPA/OPS  for  receipt  no 
later  than  December  17,  2003: 

•  Completed  electronic  forms  may  be 
submitted  to  RSPA/OPS  as  E-mail 
attachments  at: 
BPll62SA@rspa.dot.gov. 

•  Hard-copy  forms  can  be  completed 
and  sent  to  RSPA/OPS  via  fax,  U.S. 
mail,  or  other  delivery  methods,  but 
must  be  received  by  RSPA/OPS  no  later 
than  December  17,  2003.  Delivery  of 
dociunents  should  be  confirmed.  Forms 
submitted  by  mail  or  other  deUvery 
methods  should  be  sent  to:  Attn:  Juan 
Carlos  Martinez,  Room  7128,  U.S. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration, 
Office  of  Pipeline  Safety,  400  7th  Street, 
SW.,  Washington,  DC  20590. 

Faxes  should  be  sent  to:  Juan  Carlos 
Martinez,  fax  #  202-366-^566. 


(Operators  may  call  202-366-1933  for 
confirmation  of  fax  receipt). 

Operators  are  encouraged  to  also 
provide  copies  of  their  self-assessments 
to  the  appropriate  state  pipeline  safety 
agencies.  / 

n.  Background 

The  Federal  pipeline  safety 
regulations  at  49  CFR  192  and  49  CFR 
195  require  operators  of  gas  and 
hazardous  liquid  pipelines  to  estfdilish 
continuing  education  programs  to 
enable  customers,  the  public, 
appropriate  government  organizations, 
and  persons  engaged  in  excavation 
activities  to  recognize  a  pipeline 
emergency  for  the  purpose  of  reporting 
to  the  operator  or  the  appropriate  public 
officials.  The  regulations  also  require 
operators  to  establish  and  maintain 
liaison  with  appropriate  fire,  police,  and 
other  public  officials  and  to  develop  and 
implement  written  programs  to  prevent 
pipeline  damage  fiom  excavation 
activities. 

The  PSIA  requires  that  each  owner  or 
operator  of  a  gas  or  hazardous  liquid 
pipeline  system  implement  a 
continuous  public  education  program 
on  the  use  of  one-call  notification 
systems  prior  to  excavation  and  other 
damage  prevention  activities,  possible 
hazards  associated  with  unintended 
releases  from  the  pipeline  system, 
physical  indications  that  such  a  release 
may  have  occurred,  what  steps  should 
be  taken  for  public  safety  in  the  event 
of  a  pipeline  release,  and  how  to  report 
such  an  event. 

The  PSIA  requires  that  by  December 
17,  2003,  each  owner  or  operator  of  a 
gas  or  hazardous  liquid  pipeline  system 
must  review  its  existing  public 
education  program  for  effectiveness  and 
modify  the  program  as  neces.sary.  The 
completed  program  must  include 
activities  to  advise  affected 
mimicipalities,  school  districts, 
businesses,  and  residents  of  pipeline 
system  locations.  The  completed 
program  inust  be  submitted  upon 
request  to  the  Secretary  of 
Transportation  or,  in  the  case  of  an 
intrastate  pipeline  system  operator,  to 
the  appropriate  State  agency,  and  shall 
be  periodically  reviewed  by  the 
Secretary  or,  in  the  case  of  an  intrastate 
pipeline  system  operator,  the 
appropriate  State  agency. 

The  PSIA  also  provides  that  the 
Secretary  of  Transportation  may 
develop  material  for  use  in  the  program 
and  issue  standards  prescribing  the 
elements  of  an  effective  public 
education  program. 

In  recognition  of  the  importance  of 
effective  public  education  programs  and 
outstanding  recommendations  from  the 


eeisti 


NatioDCl  Transportation  Safety  Board 
Q^SB),  and  anticipated  legislative 
action  in  this  regaiti,  a  pipeline  industry 
Task  Force  has  developed  a  consensus 
standard  establishing  guidelines  for 
pipeline  operators  on  development, 
implementafion,  and  evaluation  of 
public  awareness  programs  for  operating 
pipeline  systems,  API  Recommended 
Practice  (RP)  1162,  Public  Awareness 
Programs  for  Pipeline  Operators.  The 
Task  Force  included  representatives 
from  gas  and  hazardous  liquid  pipeline 
companies,  local  gas  distribution 
companies,  gathering  pipeline  system 
operators,  and  pipeline  industry  trade 
associations.  Additional  comments  were 
solicited  from  local  public  ofBcials,  the 
public,  and  other  interested  parties. 
Representatives  from  RSP A/OPS  and 
the  National  Association  of  Pipeline 
Safety  Representatives  (NAPSR) 
observed  and  provided  comments  on 
the  development  of  the  standard. 

API  RP  1162  was  balloted  and 
approved  following  the  guidelines  of 
both  the  American  Petroleum  Institute 
(API)  and  the  American  National 
Standards  Institute  (ANSI).  After 
revisions  to  reflect  comments,  it  was 
published  as  a  national  consensus 
standiml  in  September  2003. 

RSPA/OPS  considers  that  "public 
education  programs,"  as  used  in  the 
PSIA,  and  "piiblic  awareness 
programs,"  as  used  in  API  RP  1162,  are 
the  same  concept.  The  level  of  public 
education  and  awareness  regarding 
pipeline  operations  and  safety  can  be 
improved  only  through  education  and 
communication  programs  that  are 
demonstrated  to  be  effective.  Therefore, 
RSPA/OPS  plans  to  initiate  a  new 
rulemaking,  setting  minimum 
requirements  for  pipeline  operators  to 
develop,  implement,  and  manage  public 
education  programs.  RSPA/OPS  will 
incorporate  by  reference  into  the  new 
rule,  all  or  portions  of  the  guidance 
provided  in  API  RP  1162. 

RSPA/OPS  has  evaluated  the  PSIA 
requirements  that  operators  review  and 
modify  their  public  education  programs 
and  submit  their  completed  programs 
upon  request  to  RSPA/OPS  or  the 
appropriate  state  pipeline  safety  agency. 
We  have  determined  that  the  intent  of 
the  requirements  can  be  met  and 
pipeline  safety  can  be  best  served  in  the 
short-term  by  having  pipeline  operators 
document  their  compliance  with  the 
PSIA  by  completing  a  formal  self- 
assessment  of  their  public  education 
programs  and  evaluating  these  programs 
against  the  guidelines  provided  in  API 
RP  1162.  Therefore,  RSPA/OPS  has 
developed  a  self-assessment  form  that 
wiD  help  operators  identify  gaps  in  their 
public  education  programs  and 
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impro  cements  neejied  to  align  those 
progra  nas  with  the  requirements  of  API 

itors  must  complete  and  submit 
iessments  of  their  public 
Ion  programs  to  RSPA/OPS  no 
tan  December  17,  2003,  to  meet 
the  de  idline  established  in  the  PSIA. 
Operal  ors  are  encouraged  to  complete 
and  su  }mit  the  self-assessment  online. 
Operal  ors  are  encouraged  to  also 
provi(le  copies  of  their  self-assessments 
to  the  i  ippropriate  state  pipeline  safety 
agenci  }s.  The  self-assessment  forms  can 
be  foul  id  online  at  http:// 
primis  rspa.dot.gov/edu/rpll62.htm. 

Alte  natively,  a  Microsoft  Word  form 
for  ele  :tronic  completion  of  the  self- 
assessi  aent  form  may  be  downloaded 
and  CO  mpleted  offline.  Or,  a  file  for 
hard-ci  )py  printing  and  completion  of 
the  sel  -assessment  may  be  dov\rnloaded 
and  CO  npleted  offline.  Self-assessment 
forms  (  ownloaded  and  completed 
offline  must  be  submitted  to  RSPA/OPS 
for  reci  ipt  no  later  than  December  17, 
2003. 

■  Ope  ators  will  be  required  in  the 
future  o  submit  their  public  education 
prograii  plans  to  the  RSPA/OPS  for 
review  Time  frames  for  submission  will 
be  dete  rmined  by  the  RSPA/OPS  and 
operati  irs  will  be  notified.  These  plans 
should  identify  how  the  operators  will 
addres !  gaps  and  make  improvements  in 
their  p  iblic  education  programs. 
Operat  ir  public  education  programs 
will  be  subject  to  inspection  by  RSP  A/ 
OPS  ai  d  the  appropriate  state  pipeline 
safety  i  gency. 

Issue(  in  Washington,  DC  on  November  19, 
2003. 

James  K .  O'Steen, 

Deputy  \ssociate  Administrator  for  Pipeline 
Safety. 

(FRDoc 
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DEPAI  TMENT  OF  TRANSPORTATION 

Reseai  ch  and  Special  Programs 
Admin  stration 


No.  RSPA-03-1S733;  Notice  1] 

Safety:  Request  for  Waiver; 
Natural  Gas  Transmission 


AGENCi:  Research  and  Special  Programs 
Administration  (RSPA);  U.S. 
Department  of  Transportation  (DOT). 
action:  Notice  of  intent  to  consider 
waiver  Inquest. 

SUMMAHY:  PNGTS  Operating  Co.,  LLC, 
operator  of  the  Portland  Natural  Gas 
Transmission  System  (PNGTS), 
request  3d  a  waiver  of  compliance  with 


the  regulatory  requirements  at  49  CFR 
192.611  to  confirm  or  revise  the 
maximum  allowable  operating  pressiue 
of  its  natural  gas  pipeline  after  Class 
location  changes  occiured  in  areas 
associated  with  two  sections  of  the 
pipeline  totaling  595  feet  in  length  in 
West  Stewartstown,  New  Hampshire. 
DATES:  Peraons  interested  in  submitting 
written  comments  on  the  waiver  request 
described  in  this  notice  must  do  so  by 
December  26,  2003.  Late  filed  comments 
will  be  considered  so  far  as  practicable. 
ADDRESSES:  You  may  submit  written 
comments  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 
open  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays  when  the  facility  is  closed. 
Alternatively,  you  may  submit  written 
comments  to  the  docket  electronically  at 
the  following  web  address:  http:// 
dms.dot.gov. 

All  wntten  comments  should  identify 
the  docket  and  notice  nimibers  stated  in 
the  heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  comments 
must  include  a  self-addressed  stamped 
postcard.  To  file  written  comments 
electronically,  after  logging  on  to 
http://dms.dot.gov,  click  on  "Comment/ 
Submissions."  You  can  also  read 
comments  and  other  material  in  the 
docket.  General  information  about  the 
Federal  pipeline  safety  program  is 
available  at  http://ops.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Re)molds  by  phone  at  202-366- 
2786,  by  fax  at  202-366-4566,  by  mail 
at  DOT/RSPA.  Office  of  Pipeline  Safety, 
400  7th  Street,  SW.,  Washington,  DC 
20590,  or  by  e-mail  at 
james.reynolds@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  19,  2003,  PNGTS  Operating 
Co.,  LLC,  operator  of  the  Portland 
Natural  Gas  Transmission  System, 
submitted  a  request  seeking  a  waiver  of 
compliance  with  the  regulatory 
requirements  at  49  CFR  192.611  to 
confirm  or  revise  the  maximum 
allowable  operating  pressure  of  its 
natural  gas  pipeline  after  Class  location 
changes  occurred  in  areas  associated 
with  two  sections  of  the  pipeline 
totaling  595  feet  in  length  in  West 
Stewartstown.  New  Hampshire  (the 
"waiver  segments").  In  lieu  of 
complying  with  the  §  192.611 
requirements,  PNGTS  proposes  to 
conduct  certain  alternative  risk  control 
activities  on  the  pipeline  that  exceed  the 
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minimum  requirements  of  Part  192. 
These  activities  include  performing 
internal  inspections  at  six-year  intervals 
on  the  entire  24-inch  mainline,  annual 
close-interval  cathodic  protection 
surveys  on  the  waiver  segments,  a  direct 
current  voltage  gradient  siuvey  on  the 
waiver  segments,  direct  assessment  and 
repair  of  any  anomalies  identified  by  the 
inspections  and  electrical  surveys,  and 
more  frequent  groimd  and  aerial 
surveillance  patrols  and  instrumented 
leak  surveys  on  the  pipeline. 

The  Federal  pipeline  safety 
regulations  categorize  the  geographic 
areas  along  natural  gas  pipelines 
according  tathe  population  densities  in 
the  vicinity  of  pipeline  segments.  There 
are  four  classification  levels  with  areas 
having  the  lowest  population  density 
designated  as  Class  1,  while  areas  with 
the  highest  population  density  are 
designated  as  Class  4.  The  regulations 
impose  more  stringent  pipeline  design 
and  operation  requirements  as  the  Class 
location  increases.  Operators  are 
required  to  periodically  monitor  these 
geographic  areas  and  when  a  Class 
location  changes  to  a  higher  Class, 
operators  are  required  to  confirm  or 
revise  the  maximum  pressure  at  which 
the  pipeline  is  allowed  to  operate 
within  a  specified  period  of  time.  In  the 
absence  of  a  qualifying  pressing  test, 
this  generally  mesis  that  the  operator 
must  reduce  the  operating  pressure  or 
replace  portions  of  the  pipe  with  higher 
strength  pipe. 

The  PNGTS  system  was  constructed 
in  1998  and  1999  and  includes  a  24- 
inch  diameter  section  143.8  miles  in 
length  (the  "mainline").  The  estabUshed 
maximum  allowable  operating  pressure 
(MAO?)  for  the  pipeline  is  1440  psig. 
Pursuant  to  49  CFR  192.609,  PNGTS 
completed  a  Class  location  change  study 
in  February  2002.  Due  to  construction 
activity,  several  areas  along  the 
mainline  that  were  previously 
categorized  as  Class  1  locations  were  re- 
categorized  as  Class  3  locations.  Based 
on  the  specifications  of  the  pipe  used  in 
two  of  these  areas,  PNGTS  determined 
that  the  MAOP  confirmation  criteria 
referenced  in  Section  192.611  were  not 
met.  The  first  area  is  located  at  Mile 
Post  (MP)  2.55  and  consists  of  0.343- 
inch  wall  thickness,  API  5L,  Grade  X- 
70  steel  pipe  ("Waiver  Segment  1").  The 
second  area  is  located  at  MP  3.30  and 
consists  of  pipe  of  the  same  material 
specifications  ("Waiver  Segment  2"). 

Waiver  Request 

PNGTS  requested  a  waiver  of 
compliance  with  the  requirements  at  49 
CFR  192.611  to  confirm  or  revise  the 
pipeline's  MAOP  based  on  the  following 
reasons: 


1.  The  size  of  the  geographic  areas 
associated  with  the  waiver  segments  is 
minimal.  The  area  associated  Waiver 
Segment  1  is  only  440  feet  in  length. 
The  area  associated  with  Waiver 
Segment  2  is  only  155  feet  in  length. 

2.  The  construction  activity  that 
resulted  in  the  Class  location  change 
was  minimal  and  is  not  expected  to 
expand  further.  The  construction 
consisted  of  several  mobile  homes  and 
two  multi-tenant  structures  containing 
four  units  each  on  the  perimeter  of  a 
tree  farm.  The  multi-tenant  units  cross 
the  660-foot  Class  boundary  by 
distances  of  only  0.7  to  22.8  feet.  In 
addition,  the  mobile  home  park  is  now 
at  capacity  and  is  imlikely  to  expand 
due  to  the  sloping  terrain  in  the  area 
and  property  ownership  constraints. 

3.  The  pipeline  was  constructed  as 
recently  as  1999.  Having  been  in  service 
for  only  foiu-  years,  the  pipeline  is 
nearly  new  and  in  excellent  condition. 
No  deficiencies  were  identified  in  a 
baseline  close-interval  cathodic 
protection  survey  conducted  in  20Q0, 
and  no  anomalies  were  identified  on  or 
near  the  waiver  segments  in  a  baseline 
internal  inspection  conducted  in  2002 
with  both  magnetic  flux  leakage  and 
geometry  in-line  inspection  tools. 

4.  The  pipeline's  operating  history  has 
been  trouble  free.  No  leaks  have  been 
identified  anywhere  on  the  PNGTS 
pipeline  since  it  was  put  into  service. 

5.  The  pipeline  is  equipped  with  a 
satellite-linked  supervisory  control  and 
data  acquisition  (SCADA)  system, 
including  pressure  transmitters  and 
mainline  valves  equipped  with  remote 
control  actuators  enabling  PNGTS  to 
identify  and  promptly  mitigate  any 
releases  in  the  vicinity  of  the  waiver 
segments  should  they  occiur. 

6.  The  proposed  alternative  risk 
control  activities  would  provide  a 
margin  of  safety  and  environmental 
protection  that  equals  or  exceeds  that  of 
the  measiures  required  under  §  192.611 
in  the  absence  of  a  waiver. 

7.  Granting  the  waiver  would  avoid 
the  delivery  interruptions  and  costs 
associated  with  excavating  and 
replacing  the  pipe  in  the  specified  areas. 

8.  The  proposed  alternative  risk 
control  activities  would  benefit  virtually 
the  entire  pipeline  system,  as  opposed 
to  only  the  595  foot  portion  associated 
with  the  Class  location  change. 

Proposed  Alternative  Risk  Control 
Activities 

PNGTS  proposes  to  perform  the 
following  risk  control  activities  to 
provide  a  comparable  margin  of  safety 
in  lieu  of  the  requirements  to  confirm  or 
revise  the  pipeline's  MAOP  under 
§192.611: 


1.  The  performance  of  internal 
inspections  on  the  entire  143.8  miles  of 
24-inch  pipeline  in  2008  and 
subsequent  internal  inspections  at 
intervals  not  to  exceed  six  years.  The 
internal  inspections  would  be 
performed  using  both  magnetic  flux 
leakage  and  geometry  in-line  inspection 
tools  capable  of  detecting  metal  loss, 
dent-like  deformations,  and  other 
integrity  threats; 

2.  The  performance  of  annual  close- 
interval  cathodic  protection  surveys  on 
the  Class  3  sections  of  the  pipeline 
extending  from  MP  2.56  to  MP  2.90  and 
from  MP  3.30  to  MP  3.39,  as  well  as  an 
additional  1000  feet  of  the  Class  1  or  2 
pipe  on  both  the  upstream  and 
downstream  ends  of  these  sections; 

3.  The  performance  of  a  direct  current 
voltage  gradient  survey  on  the  Class  3 
sections  of  the  pipeline  extending  from 
MP  2.56  to  MP  2.90  and  from  MP  3.30 
to  MP  3.39,  as  well  as  an  additional 
1000  feet  of  the  Class  1  or  2  pipe  on 
both  the  upstream  and  downstream 
ends  of  these  sections; 

4.  The  performance  of  direct 
assessment  and  appropriate  repairs  or 
other  remedial  measures  for  all 
anomalies  or  other  indications  of 
corrosion  identified  by  the  internal 
inspections  in  Item  1 ,  or  the  electrical 
surveys  in  Items  2  and  3,  regardless  of 
the  size  or  depth  of  the  anomaly; 

5.  The  performance  of  weekly  aerial 
patrols  (weather  permitting)  and 
quarterly  ground  road  crossing  patrols 
over  the  entire  143.8  miles  of  24-inch 
pipeline.  The  ground  road  crossing 
patrols  would  include  leak  surveys  on 
all  road  crossings  located  in  the 
proposed  waiver  segments  and 
corresponding  Class  3  portions  of  the 
pipeline  using  appropriate  leak 
detection  equipment; 

6.  The  performance  of  semiannual 
leak  surveys  on  the  portion  of  the 
pipeline  extending  from  MP  0.0  to  MP 
6.80  using  appropriate  leak  detection 
equipment. 

RSPA  is  considering  granting  the 
requested  waiver  because  of  the 
minimal  distance  by  which  the 
structures  cross  the  Class  boundary,  the 
age  and  condition  of  the  pipeline,  and 
the  additional  inspection  and 
monitoring  activities  stipulated  above 
on  which  the  waiver  would  be 
conditioned.  After  RSPA  has  considered 
the  comments  it  receives  in  response  to 
this  Notice,  it  will  make  a  final 
determination  granting  or  denying  the 
waiver  as  proposed,  or  with 
modifications,  and  what  additional 
terms  and  conditions  it  may  be  subject 
to.  If  the  waiver  is  granted,  and  RSPA 
subsequently  determines  that  the  effect 
of  the  waiver  is  inconsistent  with 
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pipeline  safety,  RSPA  may  revoke  the 
waiver  at  its  sole  discretion.  This  Notice 
is  RSPA's  only  request  for  public 
comment  before  making  its  final 
decision  in  this  matter. 

Issued  in  Washington,  DC  on  November  19, 
2003. 

Riduud  D.  Hiuiaux, 

Manager.  Regulations.  Office  of  Pipeline 
Safety. 

.  IFR  Doc.  03-29393  Filed  11-24-03:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
ComnMnt  Request 

November  18,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  December  26,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1851. 

Regulation  Project  Number:  REG- 
124312-02  Final. 

Type  of  Review:  Extension. 

Title:  Golden  Parachute  Payments. 

Description:  These  regulations  deny  a 
deduction  for  excess  parachute 
pajmnents.  A  parachute  payment  is  a 
payment  in  the  nature  of  a  disqualified 
individual  that  is  contingent  on  a 
change  in  ownership  or  control  of  a 
corporation.  Certain  payments, 
including  pajmtients  from  a  small 
corporation,  are  exempt  from  the 
definition  of  parachute  payment  if 
certain  requirements  are  met  (such  as 
shareholder  approval  and  disclosure 
requirements). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
BOO. 

Estimated  Burden  Hours  Per 
Respondent:  15  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
12,000  hours. 


No.  227 /Tuesday,  November  25,  2003 /Notices 


Clean  mce  Officer:  R.  Joseph  Durbala, 
(202)  62  2-3634,  hitemal  Revenue 
Service,  Room  6411-03,  1111 
Constitv  tion  Avenue,  NW,  Washington, 
DC  202J  4. 

Revie  rer:  Joseph  F.  Lackey,  Jr.,  (202) 
395-731 6,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Mary  A. .  ^ble. 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  )3-29396  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

November  18,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  foi  review  and  clearance  under  the 
Paperwo  rk  Reduction  Act  of  1995, 
Public  Liw  104-13.  Copies  of  the 
submissjon(s)  may  be  obtained  by 
calling  tie  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addresse  d  to  the  OMB  reviewer  listed 
and  to  tt  e  Treasiuy  Department 
Clearanc  s  Officer,  Department  of  the 
Treasurj),  Room  11000,  1750 
Pennsyh  ania  Avenue  NW.,  Washington, 
DC  2022 ). 

DATES:  V  'ritten  comments  should  be 
received  on  or  before  December  26,  2003 
to  be  assured  of  consideration. 


ass  ired 
Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0390. 

Form  Uumber:  IRS  Form  5306. 

Type  c  (Review:  Extension. 

Title:  i  ipplication  for  Approval  of 
Prototjrp !  or  Employer  Sponsored 
Individu  il  Retirement  Account. 

Descri^  ition:  This  application  is  used 
by  empl<  yers  who  want  to  establish  an 
individu  il  retirement  account  trust  to  be 
used  by  1  heir  employees.  The 
applicati  an  is  also  used  by  persons  who 
want  to  « stablish  approved  prototype 
individu  d  retirement  accounts  or 
annuities.  The  data  collected  is  used  to 
determine  if  plans  may  be  approved. 

Respoi  idents:  Business  or  other  for- 
profit. 

Estima  ted  Number  of  Respondents/ 
Recordkt  eping:  600. 

Estima  ted  Burden  Hours  Respondent/ 
Recordkt  eper: 

Recordkeeping — 11  hr.,  43  min. 
Learning  about  the  law  or  the  form— 35 
min. 

Preparin  ;  and  sending  the  form  to  the 
IRS— 49  oin. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,878  hours. 

OMB  Number:  1545-0790. 

Form  Number:  IRS  Form  8082. 

Type  of  Review:  Extension. 

Title:  Notice  of  Inconsistent 
Treatment  or  Administrative 
Adjustment  Request  (AAR). 

Description:  Internal  Revenue  code 
(IRC)  sections  6222  and  6227  require 
partners  to  notify  ERS  by  filing  Form 
8082  when  they  (1)  treat  partnership 
items  inconsistent  with  the 
partnership's  treatment  (6222),  and  (2) 
change  previously  reported  partnership 
items  (6227).  Sections  6224  and  860F 
extend  this  requirement  to  shareholders 
of  S  corporations  and  residueds  of 
REMICs.  Also,  section  6241  and 
6034A(c)  extend  this  requirement  to 
partners  in  electing  large  partnerships 
and  beneficiaries  of  estates  and  trusts. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,700. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 

Recordkeeping— 4  hr.,  18  min. 
Learning  aboiit  the  law  or  the  form — 1 
hr.,  23  min. 

Preparing  and  sending  the  form  to  the 
IRS— 1  hr.,  31  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  76,557  hours. 

OMB  Number:  1545-1034. 

Form  Number:  IRS  Form  8582-CR. 

Type  of  Review:  Extension. 

Title:  Passive  Activity  Credit 
Limitations. 

Description:  Under  section  469, 
credits  from  passive  activities,  to  the 
extent  they  do  not  exceed  the  tax 
attributable  to  net  passive  income,  are 
not  allowed.  Form  8582-CR  is  used  to 
figure  the  passive  activity  credit  allowed 
and  the  amount  of  credit  to  be  reported 
on  the  tax  return. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  900,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 

Recordkeeping— 2  hr„  4  min. 
Learning  about  the  law  or  the  form — 8 
hr.,  7  min. 

Preparing  the  form— 4  hr.,  38  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 1  hr.,  9  min.  •< 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,152,300  hoiu^s. 

OMB  Number;  1545-1096. 

Form  Number:  IRS  Form  9117. 


Federal  Register /Vol.  68.  No.  227 /Tuesday,  November  25,  2003  /  Notices 


66159 


Type  of  Review:  Extension. 

Title:  Excise  Tax  Program  Order  Blank 
for  Forms  and  Publications. 

Description:  Form  9117  allows 
taxpayers  who  must  file  Form  720 
returns  a  systemic  way  to  order 
additional  tax  forms  and  informational 
publications. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Burden  Hours  Respondent: 
2  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
500  hours. 

OMB  Number:  1545-1143. 

Form  Number:  IRS  Form  706-GS{D- 
1). 

Type  of  Review:  Extension. 

Title:  Notification  of  Distribution  from 
a  Generation-Skipping  Trust. 

Description:  Form  706-GS(D-l)  is 
used  by  trustees  to  notify  the  IRS  and 
distributees  of  information  needed  by 
distributees  to  compute  the  Federal  GST 
tax  imposed  by  Internal  Revenue  Code 
(IRC)  section  2601.  IRS  uses  the 
information  to  enforce  this  tax  and  to 
verify  that  the  tax  has  been  properly 
computed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  80,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeepers: 
Recordkeeping — 1  hr.,  33  min. 
Learning  about  the  law  or  the  form — 1 
hr.,46min. 

Preparing  the  form — 42  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  348,800  hours. 

OMB  Number:  1545-1144. 

Form  Number:  IRS  Form  706-GS{D). 

Type  of  Review:  Extension. 

Title:  Generation-Skipping  Transfer 
Tax  Return  for  Distributions. 

Description:  Form  706-GS(D)  is  used 
by  the  distributees  to  compute  and 
report  the  Federal  GST  tax  imposed  by 
Internal  Revenue  Code  (IRC)  section 
2601.  IRS  uses  the  information  to 
enforce  this  tax  and  to  verify  that  the  tax 
has  been  properly  computed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper: 

Recordkeeping — 6  min. 

Learning  about  the  law  or  the  form — 13 

min. 


Preparing  the  form — 24  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,080  hours. 

OMB  Number:  1545-1440. 

Regulation  Project  Number:  INTL-64- 

93  Final. 

Type  of  Review:  Extension. 

Title:  Conduit  Arrangements 
Regulations. 

Description:  This  document  contains 
regulations  relating  to  when  the  district 
director  may  recharacterize  a  financing 
arrangement  as  a  conduit  arrangement. 
Such  recharacterization  will  affect  the 
amount  of  withholding  tax  due  on 
financing  transactions  that  are  part  of 
the  financing  arrangement.  These 
regulations  will  affect  withholding 
agents  and  foreign  investors. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,000. 

Estimated  Burden  Hours  Respondent: 
10  hours. 

Estimated  Total  Recordkeeping 
Burden:  10,000  hours. 

OMB  Number:  1545-1447. 

Regulation  Project  Number:  CC)-46- 

94  Final. 

Type  of  Review:  Extension. 

Title:  Losses  on  Small  Business  Stock. 

Description:  Records  are  required  by 
the  Service  to  verify  that  the  taxpayer  is 
entitled  to  a  section  1244  loss.  The 
records  will  be  used  to  determine 
whether  the  stock  qualifies  as  section 
1244  stock. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Recordkeepers: 
10,000. 

Estimated  Burden  Hours 
Recordkeeper:  12  minutes. 

Estimated  Total  Recordkeeping 
Burden:  2, 000,  hours. 

OMB  Number:  1545-1550. 

Notice  Number:  Notice  97-45. 

Type  of  Review:  Extension. 

Title:  Highly  Compensated  Employee 
Definition. 

Description:  This  notice  provides 
guidance  on  the  definition  of  a  highly 
compensated  employee  within  the 
meaning  of  section  414(q)  of  the  Internal 
Revenue  Code  as  simplified  by  section 
1431  of  the  Small  Business  Job 
Protection  Act  of  1996,  including  an 
employer's  option  to  make  a  top-paid 
group  election  imder  section 
414(q)(l)(B)(ii). 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Recordkeepers: 
218,683. 


Estimated  Burden  Hours 
Recordkeeper:  18  minutes. 

Estimated  Total  Recordkeeping 
Burden:  65,605  hours. 

OMB  Number:  1545-1551. 

Revenue  Procedure  Numbers: 
Revenue  Procedure  97-36,  Revenue 
Procedure  97-38.  Revenue  Procedvu* 
897-39,  and  Revenue  Procedure  2002- 
9. 

Type  o/fleWew;  Extension. 

Title:  Changes  in  Methods  of 
Accoimting. 

Description:  The  information 
collected  in  the  foiu*  revenue  procedures 
is  required  in  order  for  the  Commission 
to  determine  whether  the  taxpayer 
properly  is  requesting  to  change  its 
method  of  accoimting  and  the  terms  and 
conditions  of  the  change. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  23,545. 

Estimated  Burden  Hours  Respondent/ 
Recordkeeper:  9  hours.  27  minutes. 

Frequency  of  Response:  On  occasion, 
Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  222,454  hours. 

Clearance  Officer:  R.  Joseph  Durbala, 
(202)  622-3634.  Internal  Revenue 
Service,  Room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[PR  Doc.  03-29397  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network;  Privacy  Act  of  1974;  Systams 
of  Records 

AGENCY:  Financied  Crimes  Enforcement 
Network,  Treasiuy. 

ACTION:  Notice  of  edterations  of  three 
Privacy  Act  systems  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Financial  Crimes  Enforcement  Network 
(FinCEN),  Department  of  the  Treasury 
(Treasury),  gives  notice  of  proposed 
alterations  to  three  existing  systems  of 
records  entitled  "Treasury /DO  .200^ 
FinCEN  Data  Base— Treasiuy/DO," 
"Treasiuy /DO  .212 — Suspicious 
Activity  Reporting  System — ^Treasury/ 
DO,"  and  "Tr«asury/DO.  213— Bank 
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Secrecy  Act  Reports  System — ^Treasury/ 
DO".  The  systems  of  records  were  last 
published  in  their  entirety  on  February 
19.  2002,  at  67  FR  7492,  67  FR  7496, 
and  67  FR  7498,  respectively. 
DATES:  Conunents  must  be  received  no 
later  than  December  26,  2003.  The 
revised  systems  of  records  will  be 
effective  as  of  January  5,  2004,  imless 
comments  are  received  that  result  in  a 
contrary  determination  and  notice  is 
published  to  that  efibct. 
ADDRESSES:  Written  conunents  should 
be  submitted  to:  Office  of  Chief  Coimsel, 
FinCEN,  P.O.  Box  39,  Vienna.  VA 
22183-0039,  Attention:  Revisions  to  PA 
Systems  of  Records — Comments. 
Comments  also  may  be  submitted  by 
electronic  mail  to  the  following  Internet 
address:  rBgcomments@fincen.treas.gov, 
with  the  above  caption  in  the  body  of 
the  text. 

Inspection  of  comments.  Comments 
may  be  inspected  at  FinCEN  between  10 
a.m.  and  4  p.m.,  in  the  FinCEN  Reading 
Room  in  Washington,  DC.  Persons 
wishing  to  inspect  the  comments 
submitted  must  request  an  appointment 
by  telephoning  (202)  354-6400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Del  Toro,  Attorney-Advisor, 
OfBce  of  Chief  Counsel,  FinCEN,  at 
C703)  905-3590. 

SUPPLEMENTARY  INFORMATION:  The 
systems  of  records  contain  information 
collected  imder  the  authority  of  the 
Bank  Secrecy  Act,  the  popular  name  for 
Titles  I  and  n  of  Public  Law  91-508,  as 
amended,  and  codified  at  12  U.S.C. 
1829b,  12  U.S.C.  1951-1959,  and  31 
U.S.C.  5311-5331.  The  regulations 
implementing  the  authority  contained 
in  the  Bank  Secrecy  Act  are  found  at  31 
CFR  part  103.  The  authority  to 
administer  31  CFR  part  103  has  been 
delegated  to  FinCEN. 

One  FinCEN  system  of  records  is 
being  revised  with  the  addition  of  a  new 
routine  use  to  reflect  that  limited 
information  relating  to  Money  Services 
Businesses  ("MSBs")  that  have 
registered  with  FinCEN  pursuant  to  31 
CFR  103.41  may  be  made  available  to 
the  public.  On  August  20, 1999.  FinCEN 
published  a  final  rule  requiring  money 
services  businesses  to  register  with  the 
Department  of  the  Treasury  on  or  before 
the  later  of  December  31,  2001,  and  the 
end  of  the  180-day  period  beginning  on 
the  day  following  the  date  the  business 
is  established.  See  64  FR  45438-45453 
and  31  CFR  103.41.  Money  services 
businesses  that  are  required  to  register 
with  FinCEN  include  money 
transmitters,  issuers,  sellers,  and 
redeemers  of  money  orders  and 
traveler's  checks,  check  cashers,  and 
currency  dealers  and  exchangers.  See 


§  103.1  j(uu).  To  register,  MSBs  must 
complete  and  submit  Treasury 
Department  form  TD  F  90-22.55, 
"Registration  of  Money  Services 
Busine*."  Agents  of  an  MSB  are  not 
requires  to  register,  but  are  required  to 
be  listed  on  the  agent  list  maintained  by 
the  MSB  whose  products  and  services 
the  ageijt  offers.  See  31  CFR 
103.41(i){2). 

The  Secretary  of  the  Treasiuy  was 
granted  statutory  authority  to  require 
MSBs  td  register  by  section  408  of  the 
Money  Laundering  Suppression  Act  of 
1994  ("1  /CLSA"),  TiUe  IV  of  the  Riegle 
Commu  lity  Development  and 
Regulati  try  Improvement  Act  of  1994, 
Public  Ijaw  103-325  (September  23, 
1994).  1  he  Conference  Report 
accompi  inying  passage  of  the  MLSA 
provide ;  that: 

[t]he  Con  Ferees  recognize  that  the  contents  of 
both  the  egistiation  of  a  money  transmitting 
business  md  the  agent  list  maintained  by  the 
business  ivill  include  privileged  and 
confiden  ial  trade  secrets,  commercial,  and 
financial  information  *  *  *.  The  Conferees 
also  reco  pize  that  some  of  the  data  to  be 
contained  in  the  registrations  will  have 
legitimate  uses  outside  of  law  enforcement.  It 
is  the  Coi  iferees'  intent  that  the  Secretary 
make  sue  i  information  available  to  the 
public  in  a  manner  which  balances  the  need 
to  protect  confidential  business  information 
and  the  n  Bed  of  the  public  to  have  access  to 
informati  an  about  businesses  which  serve  it. 
Accordin  ;ly.  the  Conferees  expect  the 
Secretary  to  make  such  information  available 
to  the  pu!  ilic  in  as  much  detail  as  possible 
without  r  ivealing  confidential  information. 
Confereni  :e  Report  103-652  Aug.  2, 1994  at 
193. 

Thus,  the  legislative  history  of  the 
MLSA  indicates  that  at  least  part  of  the 
information  Treasury  collects  through 
the  MSB  registration  process  was 
intended  by  Congress  to  be  made 
availabla  to  the  public  by  Treasuiy. 
FinCEN  pas  determined  that  making 
certain  information  about  MSB 
registrars  publicly  available  will  be    ' 
useful  td  consumers  seeking  to  ensure 
that  the  MSBs  with  which  they  do 
businesaare  in  compliance  with  federal 
regulations,  financial  institutions 
charged  with  implementing  anti-money 
launderibg  programs,  and  the  law 
enforcement  community 

For  th4  reasons  set  forth  above,  the 
routine  Uses  for  the  Bank  Secrecy  Act 
System  qf  records  are  being  amended  to 
reflect  tliat  certain  information 
contained  in  forms  TD  F  90-22.55, 
"Registration  of  Money  Services 
Busines^'  submitted  by  MSBs 
registering  with  FinCEN  may  be  made 
available  to  the  public  in  a  maimer  that 
protects  trade  secrets,  and  privileged 
and  confidential  commercial  or 
financial  information. 


In  addition,  the  FinCEN  systems  of 
records  are  being  revised  to  reflect 
certain  changes  in  the  law  made  by  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT)  Act  of  2001,  Pub.  L. 
107-56  (October  26.  2001).  Prior  to    . 
enactment  of  the  USA  PATRIOT  Act, 
FinCEN  was  a  Departmental  Office  of 
the  Department  of  the  Treasuiy.  As  a 
result,  the  name  and  niunber  of  each  of 
FinCEN's  Privacy  Act  system  of  records 
corresponded  with  the  names  and 
numbers  given  to  systems  of  records 
maintained  by  Treasury's  Departmental 
Offices.  However,  section  361  of  the 
USA  Patriot  Act  created  a  new  section 
310  in  Subchapter  I  of  chapter  3  of  Title 
31.  United  States  Code,  making  FinCEN 
a  Treasury  Bureau.  See  Treasury  Order 
180-01,  dated  September  26,  2002. 
Therefore,  the  system  numbers  and   - 
names  of  FinCEN's  Privacy  Act  systems 
of  records  are  being  revised  to  reflect 
FinCEN's  status  as  a  Treasury  Bureau. 
FinCEN  proposes  to  alter  the  system 
numbers  and  names  of  its  Privacy  Act 
systems  of  records  as  follows: 
"Treasury/FinCEN  .001— FinCEN  Data 
Base— Treasury/FinCEN,"  "Treasury/ 
FinCEN  .002 — Suspicious  Activity 
Reporting  System— Treasury/FinCEN," 
and  "Treasury/FinCEN  .003— Bank 
Secrecy  Act  Reports  System— Treasury/ 
FinCEN." 

Because  information  in  the  systems  of 
records  may  be  retrieved  by  personal 
identifier,  the  Privacy  Act  of  1974 
requires  the  Treasury  to  give  general 
notice  and  seek  public  comments  when 
making  substantive  changes  to  these 
Systems.  The  notices  were  last 
published  in  their  entirety  on  February 
19,  2002,  beginning  at  67  FR  7492. 
Treasury/DO  .212  and  Treasury/DO  .213 
were  subsequently  amended  on  May  24, 
2002,  at  67  FR  36669. 

The  altered  system  of  records  report, 
as  required  by  5  U.S.C.  552a(r),  has  been 
submitted  to  the  Committee  on 
Government  Reform  in  the  House  of 
Representatives,  tiie  Committee  on 
Governmental  Affairs  in  the  Senate,  and 
Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Cut:ular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  November 
30,  2000. 

For  the  reasons  set  forth  above, 
FinCEN  proposes  to  alter  the  FinCEN 
Data  Base,  the  Suspicious  Activity 
Reporting  System,  and  the  Bank  Secrecy 
Act  Reports  System  as  follows: 
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Trwwury/DO  .200 

Description  of  change:  Revise  the 
system  nxunber  to  read:  "Treasury/ 
FinCEN.OOl."  =, 

SYSTEM  name: 

Description  of  change:  Revise  the 
system  name  to  read:  "FinCEN  Data 
Base— Treasury/FinCEN. " 


Trea»ury/DO  .212    ^ 

Description  of  change:  Revise  the 
system  number  to  read:  "Treasiuy/ 
FinCEN  .002." 

SYSTEM  NAME: 

Description  of  change:  Revise  the 
system  name  to  read:  "Suspicious 
Activity  Report  System  (the  "SAR 
System")— Treasiuy/FinCEN." 


Treasury/DO  .213 

Description  of  change:  Revise  the 
system  number  to  read:  "Treasiuy/ 
FinCEN  .003." 

SYSTEM  name: 

Description  of  change:  Revise  the 
system  name  to  read:  "Bank  Secrecy  Act 
Reports  System — Treasiuy /FinCEN." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Description  of  change:  Add  routine 
use  (10)  to  read  as  follows: 

<10)  "Disclose  to  the  public 
information  about  Money  Services 
Businesses  that  have  registered  with 
FinCEN  pursuant  to  31  CFR  103.41, 
other  than  information  that  consists  of 
trade  secrets,  or  that  is  privileged  and 
confidential  commercial  or  financial 
information." 


Dated:  November  18,  2003. 
Tracsa  MoUett  Res§el, 
Assistant  Secretary  for  Management  and 
Chief  Financial  Officer. 

[FR  Doc.  03-29352  Filed  11-24-03;  8:45  am) 
BILIJNG  CODE  4ailMB-P 

DEPAFITMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Publication  of  the  Tier  2  Tax  Rates 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Notice. 

SUMMARY:  PubUcation  of  the  tier  2  tax 
rates  for  calendar  year  2004  as  required 
by  section  3241(d)  of  the  Internal 
Revenue  Code  (26  U.S.C.  3241).  Tier  2 
taxes  on  railroad  employees,  employers, 
and  employee  representatives  (a  group 
unique  to  the  railroad  industry)  fund  a 
private  pension  benefit  of  the  railroad 
retirement  system. 

DATES:  The  tier  2  tax  rates  for  calendar 
year  2004  apply  to  compensation  paid 
in  calendar  year  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Owens, 
CC:TEGE:E0EG:ET1,  hitemal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224,  Telephone 
Number  (202)  622-6040  (not  a  toll-free 
number). 

Tier  2  Tax  Rates:  The  tier  2  tax  rate 
for  2004  under  section  3201(b)  on 
employees  is  4.9  percent  of 
compensation.  The  tier  2  tax  rate  for 
2004  under  section  322lCb)  on 
employers  is  13.1  percent  of 
compensation.  The  tier  2  tax  rate  for 
2004  under  section  3211(b)  on  employee 
representatives  is  13.1  percent  of 
compensation. 

Dated:  November  18,  2003. 
Nancy  Marks, 

Deputy  Division  Counsel/Deputy  Associate 
Chief  Counsel  (Tax  Exempt  and  Government 
Entities). 

[FR  Doc.  03-29443  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4S3(Mn-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Hling  laaua 
Comfliittae 

AGENCY:  Internal  Revenue  Service  (IRS) 
Treasury. 

ACTION:  Amended  notice. 

SUMMARY:  This  is  to  amend  the  notice 
that  was  published  in  the  Feda«l 
Register  on  Monday,  November  17, 
2003,  indicating  an  Area  4  Taxpayer 
Advocacy  Panel  meeting.  The  meeting  is 
actually  an  open  meeting  of  the  E-Filing 
Issue  Committee. 

DATES:  The  meeting  will  be  held 
Thursday,  December  11,  2003,  from  3  to 
4  p.m..  Eastern  Standard  Time. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  l»^ORMATK)N:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee  will  be  held  Thursday, 
December  11,  2003,  from  3  to  4  p.m.. 
Eastern  standard  time  via  a  telephone 
conference  call.  You  can  submit  written 
conunents  to  the  panel  by  faxing  to 
(414)  297-1623,  or  by  mail  to  Taxpayer 
Advocacy  Panel,  Stop  1006MIL,  310 
West  Wisconsin  Avenue,  Milwaukee, 
WI  53203-2221.  Public  comments  will 
also  be  welcome  during  the  meeting. 
Please  contact  Mary  Ann  Delzer  at  1- 
888-912-1227  or  (414) 297-1604  for 
dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  November  18,  2003. 
Teraheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FRDoc.  03-29442  Filed  11-24-03;  8:45  am] 

MLUNG  CODE  4S30-01-P 


Tuesday, 
November  25,  2003 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  148,  26l,  268,  271,  and  302 
Hazardous  Waste  Management  System; 
Identification  and  listing  of  Hazardous 
Waste;  Dyes  and/or  Pigments  Production 
Wastes;  Land  Disposal  Restrictions  for 
Newly  Identified  Wastes;  CERCXA 
Hazardous  Substance  Designation  and 
Reportable  Quantities;  Designation  of  Five 
Chemicals  as  Appendix  Vm  Constituents; 
Addition  of  Five  Chemicals  to  the 
Treatment  Standards  of  F039  and  the 
Universal  Treatment  Standards;  Proposed 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148, 261, 268, 271,  and 
302 

[RCRA-2003-0001;  SWH-fm.-7587-6] 

RIN20SO-AD60 

Hazardous  Waste  Managsmsnt 
Systsm;  Msntlflcatlon  and  Listing  of 
Hazardous  Wasia;  Dyes  sndAK 
PIgiMnts  Production  Wastas;  Land 
Disposal  Restrictions  for  Navdy 
Idsntlflsd  Wastss;  CERCLA  Hazardous 
Substance  Designation  and  Reportable 
Quantltiea;  Designation  of  Five 
Ctiemicals  as  Appsndix  VIII 
Constltuants;  Addition  of  Five 
Ctiemicals  to  ttw  Treatment  Standards 
of  F039  and  the  Universal  Treatment 
Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  list 
nonwastewaters  from  the  production  of 
certain  dyes,  pigments,  and  FD&C 
colorants  as  hazardous  wastes  under  the 
Resotirce  Conservation  and  Recovery 
Act  (RCRA),  which  directs  EPA  to 
determine  whether  these  wastes  present 
a  hazard  to  human  health  or  the 
environment.  EPA  is  proposing  a  mass 
loading-based  approach  for  these 
wastes.  Under  this  approach,  these 
wastes  are  hazardous  if  they  contain  any 
of  the  constituents  of  concern  at  annual 
mass  loading  levels  that  meet  or  exceed 
regulatory  levels.  If  generators 
determine  that  their  wastes  are  below 
regulatory  levels  for  all  constituents  of 
concern,  then  their  wastes  are 
nonhazardous.  If  their  wastes  meet  or 
exceed  the  regulatory  levels  for  any  of 
eight  specific  constituents  of  concern, 
the  wastes  must  be  managed  as  listed 
hazardouswastes.  However,  even  if  the 
wastes  meet  or  exceed  the  regulatory 
levels,  the  wastes  would  not  be 
hazardous  if  two  conditions  are  met: 
The  wastes  do  not  meet  or  exceed 
annual  mass  loadings  for  toluene-2,4- 
diamine,  and  the  wastes  are  disposed  in 
a  Subtitle  D  landfill  cell  subject  to  the 
mimicipal  solid  waste  landfill  design 
criteria  or  in  a  Subtitle  C  landfill  cell 
subject  to  applicable  design  criteria. 
When  mass  loadings  meet  or  exceed  the 
specified  annual  levels,  the  generator 
may  still  manage  as  nonhazardous  all 
wastes  generated  up  to  the  loading  limit. 

This-proposal  would  also  add  the 
toxic  constituents  o-anisidine,  p- 
cresidine,  1,2-phenylenediamine,  1,3- 
phenylenediamine,  and  2,4- 


dimetl:  ylaniline  associated  with  these 
identif  ed  wastes  to  the  list  of 
constit  aents  that  serves  as  the  basis  for 
classif  'ing  wastes  as  hazardous.  In 
additic  n,  this  proposal  would  establish 
treatm(  mt  standards  for  the  wastes. 

If  th<  se  dyes  and/or  pigments 
produc  tion  wastes  are  listed  as 
hazard  )us  waste,  then  they  will  be 
subject  to  stringent  management  and 
treatm(  nt  standards  imder  Subtitle  C  of 
RCRA. 

Add  tionally,  this  action  proposes  to 
design(  ite  these  wastes  as  hazardous 
substances  subject  to  the 
Comprehensive  Environmental 
Respo^e,  Compensation,  and  Liability 
Act  (CHRCLA).  The  proposal  would  not 
adjust  the  one  poimd  statutory 
reportrf)le  quantity  (RQ)  for  K181  waste, 
nor  would  EPA  develop  a  "reference 
RQ"  foi  the  new  constituents  identified 
for  Klft. 

Othef  actions  proposed  in  this  notice 
would  tidd  o-ailisidine,  p-cresidine,  1,3- 
phenylenediamine,  toluene-2,4- 
diaminfc,  and  2,4-dimethylaniline  to  the 
treatmeint  standards  applicable  to 
multisqurce  leachate  and  also  to  add 
these  ckemicals  to  the  Universal 
Treatment  Standards.  As  a  result,  a 
single  Waste  code  would  continue  to  be 
applicable  to  muhisource  landfill 
leachat  ss  and  residues  of  characteristic 
wastes  vould  require  treatment  when 
any  of  t  lese  chemicals  are  present  above 
the  pro  )osed  land  disposal  treatment 
standai  is. 

DATES:_  JPA  will  accept  public 
comme  its  on  this  proposed  rule  until 
Februai  y  23,  2004.  Comments 
postma  ked  after  this  date  will  be 
marked)  "late"  and  may  not  be 
considyed.  Any  person  may  request  a 
public  kearing  on  this  proposal  by  filing 
a  requekt  with  Mr.  Robert  Dellinger, 
whose  address  appears  below,  by 
December  9,  2003.  Consult  the  sources 
of  information  in  FOR  FURTHER 
INFORMATION  CONTACT  for  the  time  and 
locatioii  of  the  hearing,  if  such  hearing 
is  requasted. 

AODRESfcES:  Comments  may  be 
submitted  by  mail  to:  OSWER  Docket, 
Environmental  Protection  Agency, 
Mailcode:  5305T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC,  20460, 
Attention  Docket  ID  No.  RCRA-2003~ 
0001.  Comments  may  also  be  submitted 
electronically,  by  facsimile,  or  through 
hand  ddlivery/courier.  Follow  the 
detailed  instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  section. 

If  yoi^  would  like  to  file  a  request  for 
a  public]  hearing  on  this  proposal,  please 
submit  rour  request  to  Mr.  Robert 
Delling(  r  at:  Office  of  Solid  Waste, 
Hazard*  us  Waste  Identification  Division 


(5304W),  U.S.  Enviromnental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460,  (703)  308- 
7271  or  via  email  at 
deIIinger.robert®epa.gov. 
See  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  how  to  submit  yoiu* 
comments  as  well  as  view  public 
comments  and  supporting  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCRA 
Call  Center  at  (800)  424-9346  or  TDD  , 

(800)  553-7672  (hearing  impaired).  In 
the  Washington,  DC,  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323  or  review  our  Web  site  at  http:// 
www.epa.gov/epaoswer/hazwaste/id/ 
dyes/index.htm.  For  information  on 
specific  aspects  of  the  rule,  contact  Ms. 
Owen  DiPietro  of  the  Office  of  Solid 
Waste  (5304W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
(E-mail  address  and  telephone  niunber: 
dipietro.gwen@epa.gov,  (703)  308- 
8285).  For  technical  information  on  the 
CERCLA  aspects  of  this  rule,  contact 
Ms.  Lynn  Beasley,  Office  of  Emergency 
Prevention,  Preparedness,  and 
Response,  Emergency  Response  Center 
(5204G),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460,  (E-mail 
address  and  telephone  number: 
beasley.lynn@epa.gov,  (703)  603-9086). 
For  information  on  the  procedures  for 
submitting  CBI  data,  contact  Ms.  Regina 
Magbie  (5305W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
(E-mail  address  and  telephone  niunber: 
magbie.regina@epa.gov,  (703)  308- 
7909). 

SUPPLEMENTARY  INFORMATION: 

Who  Potentially  Will  Be  A£fected  by 
This  Proposed  Rule? 

If  promulgated  as  proposed,  this 
regulation  could  directly  impact 
businesses  that  generate  and  manage 
certain  organic  dyes  and/or  pigments 
production  wastes.  In  addition, 
manufacturers  that  do  not  make  dyes  or 
pigments,  but  that  generate  wastes 
containing  selected  constituents  of 
concern,  may  be  indirectly  impacted. 
This  is  because  we  are  adding  new 
treatment  standards  for  eight  chemicals, 
and  we  are  adding  five  new  constituents 
to  the  list  of  hazardous  constituents  on 
appendix  Vm  of  part  261.  Thus,  these 
actions  may  result  in  indirect  impacts 
on  these  manufactiuers.  In  addition, 
landfill  owners/operators  who 
previously  accepted  these  wastes  may 
be  indirectly  impacted.  This  action  may 
also  affect  entities  that  need  to  respond 
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to  releases  of  these  wastes  as  CERCLA 
hazardous  substances.  Impacts  on 
potentially  eiffected  entities,  direct  and 
indirect,  are  summarized  in  section  IX 
of  this  Preamble.  The  economics 
background  document,  "Economic 
Assessment  for  the  Proposed  Loadings- 
Based  Listing  of  Non- Wastewaters  from 
the  Production  of  Selected  Organic 
Dyes,  Pigments,  and  Food,  Drug,  and 
Cosmetic  Colorants,"  presents  a 
comprehensive  analysis  of  all 


potentially  impacted  entities.  This 
document  is  available  in  the  docket 
established  in  support  of  today's 
proposed  rule.  A  summary  of 
potentially  affected  businesses  is 
provided  in  the  table  below. 

Oiu  aim  in  the  table  below  is  to 
provide  a  guide  for  readers  regarding 
entities  likely  to  be  directly  regulated,  or 
indirectly  affected  by  this  action.  This 
action,  however,  may  affect  other 
entities  not  listed  in  the  table.  To 


determine  whether  your  facility  is 
regiUated  or  affected  by  this  action,  you 
should  examine  40  CFR  parts  260  and 
261  carefully,  along  with  the  proposed 
regulatory  language  amending  RCRA. 
This  language  is  found  at  the  end  of  this 
Federal  Register  notice.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding 
section  entitled  fOR  FURTHER 
INFORMATION  CONTACT. 


Summary  of  Facilities  Potentially  Affected  by  EPA's  2003  Dyes  and/or  Pigments  Production  Waste  Listing 

Proposal 


sic  code 

NAICS  code 

Industry  sector  name 

Estimated  number  of  relevant  facilities* 

L 

Directly  Impacted 

2865  

325132-1 

Synthetic  Organic  Dyes  

37 

325132-^  

Synthetic    Organic    Pigments, 
Lakes,  and  Toners. 

Indirectly  Impacted 

2800  

(except  2865) 

325  

(except  325132) 

Chemical  Manufacturing  

Less  than  50  facilities  total  T 

4953  

562212  

Solid  Waste  Landfills  and  dis- 
posal sites,  nonharardous. 

5169  

42269  

Other    Chemicals    and    Allied 
Products  (wholesale). 

SIC — Standard  Industrial  Classification. 
NAICS — North  American  Industrial  Classification  System. 
*  Note:  The  figures  in  this  column  represent  individual  facilities,  not  companies. 

"  Estimate  based  on  13  expanded  scope  facilities  plus  no  more  than  37  separate  solid  waste  landfills  (562212)  potentially  receiving  wastes  of 
concern. 


How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
ofBcial  public  docket  for  this  action 
under  Docket  ID  No.  RCRA-2003-0001. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  docket  for  this 
proposed  rulemaking  ciurently  contains 
no  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute.  If  EPA 
receives  such  information  in  comments 
or  finds  that  it  must  use  such 
information,  it  will  place  it  in  the 
official  docket,  but  will  not  make  it 
available  to  the  public.  The  official 
public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  OSWER  Docket  in  the 
EPA  Docket  Center  (EPA/DC),  EPA 
West,  Room  B102, 1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  telephone  niunber  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the 
OSWER  Docket  is  (202)  566-0270. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/,  and  you 
can  make  comments  on  this  proposed 
rule  at  the  Federal  e-rulemaking  portal, 
http://www.regulations.gov. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docket. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiu^  is 


restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewring  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  RCRA 
Docket  facility.  EPA  intends  to  work 
toward  providing  electronic  access  to  all 
of  the  publicly  available  docket 
materials  through  EPA's  electronic 
public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
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will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
cop)aighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31,2002. 

How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit    . 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  provided  later  in  this 
section.  Do  not  use  EPA  Dockets  or  e- 
mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electronicalfy.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yoiu  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
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further  information  on  the  substance  of 
your  coiiunent.  EPA's  policy  is  that  EPA 
will  notjedit  your  comment,  and  any 
identifying  or  contact  information 
provide!  1  in  the  body  of  a  comment  will 
be  inclu  led  as  part  of  the  comment  that 
is  placei  in  the  official  public  docket, 
and  mac  e  available  in  EPA's  electronic 
public  d  jcket.  If  EPA  cannot  read  your 
commen  I  due  to  technical  difficulties 
and  canj  lot  contact  you  for  clarification, 
EPA  ma '  not  be  able  to  consider  your 
commeo  t 

i.  EPA  Dockets.  Your  use  of  EPA's 
electron  c  public  docket  to  submit 
commenjts  to  EPA  electronically  is 
EPA's  pBeferred  method  for  receiving 
commen  ts.  Go  directly  to  EPA  Dockets 
at  http-./t  www.epa.gov/edocket,  and 
follow  tl  e  online  instructions  for 
submitti  ig  comments.  To  access  EPA's 
electron  c  public  docket  from  the  EPA 
Internet  iome  Page,  select  "Information 
Sources, '  "Dockets,"  and  "EPA 
Dockets.  '  Once  in  the  system,  select 
"search,    and  then  key  in  Docket  ID  No. 
RCRA-2  )03-0001.  The  system  is  an 
"anonyn  ous  access"  system,  which 
means  E  »A  will  not  know  your  identity, 
e-mail  a(  dress,  or  other  contact 
informat  on  unless  you  provide  it  in  the 
body  of ;  our  comment. 

ii.  E-m  lil.  Comments  may  be  sent  by 
electron! :  mail  (e-mail)  to  Fcra- 
docket@i  'pa.gov,  Attention  Docket  ID 
No.  RCR  W2003-0001.  In  contrast  to 
EPA's  ell  ctronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  s  ystem.  If  you  send  an  e-mail 
commen  directly  to  the  Docket  without 
going  thi  Dugh  EPA's  electronic  public 
docket,  HPA's  e-mail  system 
automatifcally  captures  your  e-mail 
address,  i-mail  addresses  that  are 
automati  :ally  captured  by  EPA's  e-mail 
system  a  e  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  d<  icket,  and  made  available  in 
EPA's  eh  ctronic  public  docket. 

iii.  Dis  :  or  CD  ROM.  You  may  submit 
comment  s  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  below.  These  electronic 
submissi  ms  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  e  icnrption. 

2.By\  ail.  Send  your  comments  to: 
OSWER  pocket.  Environmental 
Protection  Agency,  Mailcode:  5305T, 
1200  Peimsylvania  Ave.,  NW., 
Washing!  on,  DC  20460,  Attention 
Docket  n  No.  RCRA-2003-0001. 

3.  By  h  and  Delivery  or  Courier. 
Deliver  y  >ur  comments  to:  EPA  Docket 
Center,  P  iblic  Reading  Room,  Room 
B102,  EP,  ^  West  Building,  1301 
Constitut  oil  Avenue,  NW.,  Washington, 
DC  200»< .  Attention  Docket  ID  No. 


RCRA-2003-0001.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  (8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays). 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-0272,  Attention  Docket  ID. 
No.  RCRA-2003-OtfOl. 

How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to  the 
following  address:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  204ero, 
Attention  Docket  ID  No.  RCRA-2003- 
0001.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  adaition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the    -. 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

What  Should  I  Consider  as  I  Prepare  . 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as        , 
possible. 

2.  Desc^be  any  assiunptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  yoxir 
estimate. 

5.  Provide  specific  examples  to 
illustrate, your  concerns. 
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6.  Offer  alternatives. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 


Readable  Regulations 

Today's  proposed  hazardous  waste 
listing  determination  (or  "listing 
determination")  preamble  and 
regulations  are  written  in  "readable  - 
regulations"  format.  The  authors  tried  to 
use  active  rather  than  passive  voice, 
plain  language,  a  question-and-answer 
format,  the  pronouns  "we"  for  EPA  and 
"you"  for  the  owner/generator,  as  well 

Acronyms 


as  other  techniques,  including  an 
acronym  list  (see  below),  to  make  the 
information  in  today's  proposed  rule 
easier  to  read  and  understand.  This 
format  is  part  of  our  efforts  toward 
regulatory  reinvention.  We  believe  that 
this  format  will  help  readers  understand 
the  regulations  and  foster  better 
relationships  between  EPA  and  the 
regulated  community. 


Acronym 

AOC 

AWQC  

BOAT 

BHP 

BRS 

CAA 

CalEPA 

CARBN 

CAS 

CBI  

CCL  

CERCLA 

CERCLIS 

CFR  ..:. 

CHOXD  

CL 

CMBST 

CMS  

CoC  

CPMA 

CSF  

CWA 

CWT  

ED  

EO  

EP  

EPkcmpZZZZ... 

EPCRA  

ETAD 

EU  

FB 

FDA  

FD&C  

FR  

GC/MS  „ 

GCL 

GM  .-... 

GRAS  

HAP 

HDPE  

HEAST  

HELP  

HPLC/MS  or  UV 

HPV 

HQ 

HSWA  

lACM  

IGR  

IRIS  

IWAIR  

KG  

LDR  

MACT  .'..... 

mg/kg  

mg/L  

MINTEQ 

MSDS 


Definition 


Areas  of  Concern 

Ambient  Water  Quality  Criteria 

Best  Demonstrated  Available  Technology 

Biodegradation,  hydrolysis  and  photolysis 

Biennial  Reporting  System 

Clean  Air  Act 

Califomia  Environmental  Protection  Agency  ^ 

Cartxxi  Absorption  ' 

Chemical  Abstract  Services 

Confidential  Business  Information 

Compacted  Clay  Liner 

Comprehensive  Environmental  Response  Compensation  and  Liability  Act 

Comprehensive  Environmental  Response  Compensation  and  Liability  Information  System 

Code  of  Federal  Regulations 

Chemical  or  Electrolytic  Oxidation 

Clay  Lined  "  , 

Combustion 

Corrective  Measures  Study 

Constituent  of  Concern 

Color  Pigments  Manufacturers  Association 

Cancer  Slope  Factor 

Clean  Water  Act 

Centralized  Wastewater  Treatment  Facility  (may  also  be  referred  to  as  a  wastewater  treatment  facility,  or 

WWTF) 
Environmental  Defense  (previously  the  Environmental  Defense  Fund  or  EDF) 
Executive  Order 
Extraction  Procedure 

Environmental  Protection  Agency  ~  ^ 

EPA's  Composite  Model  for  Leachate  Migration  with  Transformation  Products 
Emergency  Planning  and  Community  Right-To-Know  Act 

Ecological  and  Toxicological  Association  of  Dyes  and  Organic  Pigments  Manufacturers 
European  Union 
Followed  By 

Food  and  Drug  Administration 

Food,  Drug  and  CQsmetic  *  • 

Federal  Register 

Gas  Chromatography/Mass  Spectroscopy 
Geosynthetic  Clay  Liner  , 

Geomembrane 

Generally  Recognized  as  Safe 
Hazardous  Air  Pollutant 

High  Density  Polyethylene  "  ^  - 

Helilth  Effects  Assessment  Summary  Table  .  .  ' 

Hydrologic  Evaluation  of  Landfill  Performance 

High  Performance  Liquid  Chromatography/Mass  Spectroscopy  or  Ultraviolet  Light 
High  Production  Volume 
Hazard  Quotient 

Hazardous  and  Solid  Waste  Amendments 
International  Association  of  Color  Manufacturers  ^ 

Information  Collection  Request 
Integrated  Risk  Information  System 
Industrial  Waste  Air 
Kilogram 

Land  Disposal  Restriction  *        <  ■ 

Maximum  Achievable  Control  Technology 
Milligram  per  kilogram 

Milligram  per  liter  > 

MINTEQ  (model  for  geochemical  equilibria  in  ground  water) 
Material  Safety  Data  Sheet 


66168  Federal  Register /Vol.  68,  No.|  227 /Tuesday,' November  25,  2003 /Proposed  Rules 


Acronyms— Continued 


Acronym 

MSWLF  

MT 

NAICS  

NAPL 

NCV „ 

NESHAP  

NL 

NPOES  

NPL  

NRC  

NSPS  

NTTAA  

OCPSF  

0MB  

OSW 

OSWER 

POTW  

PPb  

ppm  J. 

PRA 

QA 

QC 

RCRA  

RFA  

RfC  

R»D  

RFI  ...: 

RFSA 

RODS 

RQ 

SBA  

SBREFA  

SIC  

SL : 

SOCMI  

SOP : 

SRI  

SW-846  

SWMU 

TCLP 

TRI 

TSCA 

TSDF 

TSS 

UMRA 

use 

UTS 

VOC  

WETOX  

WMU  

WWT  


Definition 


Municipal  Solid  Was^e  Landfill 

Metric  Ton 

North  American  Industrial  Classification  System 

Non-Aqueous  Phas^  Liquid 

National  Capacity  Variance 

National  Emission  ^ndards  for  Hazardous  Air  Pollutants 

No  Liner 

large  Elimination  System 


Iter 
}n  Standard 

I  Transfer  and  Advancement  Act 
Elastics,  and  Synthetic  Fibers 
ht  and  Budget 


National  Pollutant  Di 

National  Priority  List 

National  Response 

New  Source  Prot( 

National  Technology 

Organic  Chemicals 

Office  of  Managei 

Office  of  Solid  Wast( 

Office  of  Solid  Wast4  and  Emergency  Response 

Publicly  Owned  Tre^ment  Wori<s 

Parts  Per  Billion 

Parts  Per  Million 

Papenwori<  Reductioii  Act 

Quality  Assurance    ] 

Quality  Control         I 

Resource  Conservation  and  Recovery  Act 

Regulatory  Rexibillt^Act 

Reference  Concentration 

Reference  Dose      ] 

RCRA  Facility  Investigation 

Regulatory  Flexibility^  Screening  Analysis 

Record  of  Decision  System 

Reportable  Quantity 

Small  Business  Administration 

Small  Business  Regiilatory  Enforcement  Faimess  Act 

Standard  Industry  Cqde 

Synthetic  Liner 

Synthetic  Organic  CI 

Standard  Operating 

Stanford  Research  li 

Test  Methods  for  Evs 

Solid  Waste  Manage 

Toxicity  Characteristi 

Toxic  Release  Invent 

Toxic  Substances  C( 


imical  Manufacturing  Industry 
rocedure 
ititute 

tluating  Solid  Wastes 
nt  Unit 
Leaching  Procedure 
iry 
itrol  Act 


Treatment,  Storage  aind  Disposal  Facility 
Total  Suspended  Sons 
Unfunded  Mandates  Reform  Act 
United  States  Code 
Universal  Treatment  standard 
Volatile  Organic  Com  sound 
Wet  Air  Oxidation 
Waste  Management  Lnit 
Wastewater  Treatm©  it 


Contents  ofThis  Proposed  Rule 

L  Overview      ^  * 

•  A.  What  Impact  May  This  Proposed  Rule 

Have? 
B.  What  Are  the  Statutory  Authorities  for 
This  Proposed  Rule? 
n.  Background 

A.  How  Does  EPA  Define  a  Hazardous 
Waste? 

B.  How  Does  EPA  Regulate  RCRA 
Hazardous  Wastes? 

C.  How  Does  EPA  Regulate  Solid  Wastes 
That  Are  Not  RCRA  Hazardous  Wastes? 

D.  Overview  of  the  Hazardous  Waste 
Listing  Detennination  Process  for  Dyes 
and/or  Pigments  Production  Wastes 

1.  Previous  Proposals 


2.  Cons  nt  Decree  Schedule  for  This 
Prop< 

3.  Effec 


Propc^l 

on  Proposals  of  Legal  Actions 
Pertai  aing  to  Confidential  Business 
Infon  lation 


Ths 


in 

1.  Scopi 

2.  Scopi 
G. 


H.  Whal 
Did 


Exist  Qg  Regulations  That  Apply  to  This 
Indus  xy 

toies  and  Wastes  Are  Covered 
i  Proposed  Rule? 
of  Industry  Classifications 
of  Waste  Classifications 
Desci  iption  of  the  Dyes  and/or  Pigments 
Produ  ction  Industries 

Publicly  Available  Information 
L  Collect  and  Use? 
in.  Approach  Used  in  This  Proposed  Listing 
A.  Summary  of  Today's  Action 


B.  Why  Is  a  Mass  Loadings-Based 
Approach  Being  Used  for  This  Listing? 

C.  What  Wastes  Are  Generated  by  This 
Industry? 

D.  How  Are  These  Wastes  Currently 
Managed? 

E.  What  Waste  Management  Scenarios  Did 
We  Select  for  Risk  Assessment 
Modeling? 

1.  Plausible  Waste  Management  Selection 
Criteria  and  Modeling  Considerations 

2.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Dyes  and/or  Pigments^ 
Nonwastewaters 

3.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
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of  Dyes  and/or  Pigments  Production 
Wastewaters 

F.  What  Factors  Did  EPA  Incorporate  Into 
Its  Quantitative  Risk  Assessment? 

G.  Overview  of  the  Risk  Assessment 

1.  How  Did  EPA  Chose  Potential 
Constituents  of  Concern? 

2.  What  Was  EPA's  Approach  to 
Conducting  Human  Health  Risk 
Assessment? 

3.  What  Was  EPA's  Approach  to 
Conducting  the  Ecological  Risk 
Assessment? 

4.  What  Is  the  Uncertainty  in  the  Risk 
Results? 

5.  How  Did  EPA  Use  Damage  Case 
Information? 

rv.  Proposed  Listing  Determinations 

A.  What  Are  the  Proposed  Regulations  for 
Dyes  and/or  Pigments  Production 
Nonwastewaters? 

1.  Landfill  Scenarios  Underlying  Listing 
Loading  Limits 

2.  Conditional  Exemption  for  Certain 
Landfilled  Wastes 

'3.  Selecting  K181  Constituents  and  Mass 
Loading  Limits 

4.  Assessment  of  Biddegradation 

5.  Lead  as  a  Potential  K181  Constituent 

6.  Waste  Analysis  Concerns 

7.  Proposed  Additions  to  Appendices  Vn 
and  Vm  of  Part  261 

8.  Co-Generation  With  Out-of-Scope 
Wastes 

B.  How  Does  KlBl  Impact  Wastes  That  Are 
Not  Landfilled,  Combusted,  of 
Previously  Listed? 

1.  What  Is  the  Status  of  Wastes  That  Are 
Not  Landfilled? 

2.  What  Is  the  Status  of  Wastes  Destined  for 
Combustion  That  Trigger  the  K181 
Listing  Levels? 

3.  Applicability  to  Wastes  That  Are 
Already  Hazardous 

C.  Why  Are  We  Proposing  Not  To  List 
Wastewaters? 

1.  Air  Emissions  From  Tanks  and  Surface 
Impoundments 

2.  Groundwater  Releases  From  Surface 
Impoundments 

D.  Scope  of  the  Listings  and  the  Effect  on 
Treatment  Residuals 

E.  What  Is  the  Status  of  Previously 
Disposed  Wastes  and  Landfill  Leachate 
From  Previously  Disposed  Wastes? 

V.  Proposed  Requirements  for  KlBl 
Determinations 

A.  How  Do  I  Demonstrate  That  My  Wastes 
Are  Nonhazardous? 

1.  Categorical  Determination 

2.  No  KlBl  Constituents  of  Concern 

3.  Low  Quantity  Versus  High  Quantity 
Wastes  WithKlSl  Constituents 

4.  Section  (d)(2)  Demonstrations  for  Waste 
Quantities  Less  Than  1,000  MT/yr 

5.  Section  (d)(3)  Demonstrations  for  Waste 
Quantities  Greater  Than  1,000  MT/yr 

6.  EPA  and  State  Oversight 

B.  How  Do  I  Document  Compliance  With 
the  Landfill  Condition? 

C.  How  Would  I  Manage  My  Wastes  During 
the  Period  Between  Generation  and 
Hazardous  Waste  Determination? 

D.  Implementation  Examples 

E.  What  Are  the  Consequences  of  Failing 
To  Meet  Recordkeeping  Requirements  or 
Listing  Conditions? 


VI.  Proposed  Treatment  Standards  Under 
ROlA's  Land  Disposal  Restrictions 

A.  What  Are  EPA's  Land  Disposal 
Restrictions  (LDRs)? 

B.  How  Does  EPA  Develop  LDR  Treatment 
Standards? 

C.  What  Treatment  Standards  Are  We 
Proposing? 

D.  What  Changes  to  Existing  Treatment 
Requirements  Are  Proposed? 

E.  Other  LDR-Related  Provisions 

F.  Is  There  Treatment  and  Management 
Capacity  Available  for  These  Proposed 
Newly  Identified  Wastes? 

1.  What  Is  a  Capacity  Determination? 

2.  What  Are  the  Capacity  Analysis  Results? 
vn.  State  Authority  and  Compliance 

A.  How  Are  States  Authorized  Under 
RCRA? 

B.  How  Would  This  Rule  Affect  State 
Authorization? 

C.  Who  Would  Need  to  Notify  EPA  That 
They  Have  a  Hazardous  Waste? 

D.  What  Would  Generators  and 
Transporters  Have  to  Do? 

E.  Which  Facilities  Would  Be  Subject  to 
Permitting? 

1.  Facilities  Newly  Subject  to  RCRA  Permit 
Requirements 

2.  Existing  Interim  SUtus  Facilities 

3.  Permitted  Facilities 

4.  Units 

5.  Closure 

vm.  CERCLA  Designation  and  Reportable 
Quantities 

A.  What  Is  the  Relationship  Between  RCRA 
and  CERCLA? 

B.  How  Does  EPA  Determine  Reportable 
Quantities? 

C.  EPA  Will  Assign  An  RQ  of  One-Pound 
for  The  Waste 

D.  How  Does  a  Mass  Loading  Limit 
Hazardous  Waste  Listing  Approach 
Relate  to  My  Reporting  Obligations 
Under  CERCLA?  When  Would  I  Need  To 
Report  a  Release  of  These  Wastes  Under 
CERCLA? 

E.  How  Would  I  Report  a  Release? 

F.  What  Is  the  Statutory  Authority  for  This 
Program? 

G.  How  Can  I  Influence  EPA's  Thinking  on 
Regulating  KlBl  Under  CERCLA? 

IX.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12B66:  Regulatory 
Planning  and  Review 

1.  Background 

2.  Need  for  the  Proposed  Rule 

3.  Consideration  of  Non-Regulatory 
Alternatives 

4.  Evaluation  of  Regulatory  Options 

5.  Assessment  of  Costs,  Economic  Impacts, 
and  Benefits 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

H.  Executive  Order  1289B:  Environmental 

Justice 
L  Executive  Order  13211:  Actions  That 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 


J.  National  Technology  Transfer  and 
Advancement  Act 

I.  Overview 

A.  What  Impact  May  This  Proposed 
Rule  Have? 

We  are  proposing  to  list 
nonwastewaters  from  the  production  of 
certain  dyes  and/or  pigments  as 
hazardous  wastes  under  Subtitle  C  of 
RCRA.  If  you  are  a  dye,  pigment  or 
FD&C  colorant  manufactiu«r  and  you 
generate  nonwastewaters  described  in 
this  proposed  rule,  then  you  would 
need  to  determine  if  your  wastes  meet 
the  new  hazardous  waste  code,  K181,  if 
finalized.  Yoiu  waste  would  become  a 
listed  hazardous  waste  if  it  contains 
annual  mass  loadings  (kilograms/year, 
abbreviated  as  kg/yr)  of  any  of  the  K181 
constituents  of  concern  at  a  level  equal 
to  or  greater  than  the  hazardous  loading 
identified  for  that  constituent  (see  Table 
IV-l),  unless  you  meet  both  of  the 
following  conditions:  (1)  Your  wastes  do 
not  contain  annual  mass  loadings  of  the 
constituent  for  which  we  are  proposing 
a  second,  higher  tier  listing  limit  {see 
Table  IV-2),  and  (2)  you  manage  your 
wastes  in  a  Subtitle  D  landfill  cell 
subject  to  the  design  criteria  in  §  258.40 
or  in  a  Subtitle  C  landfill  cell  subject  to 
§  264.301  or  §  265.301.  When  mass 
loadings  meet  or  exceed  the  specified 
annual  levels,  you  may  still  manage  as 
nonhazardous  all  wastes  generated  up  to 
the  loading  limit.' If  you  determine  that 
your  nonwastewaters  are  hazardous 
under  this  listing,  then  the  wastes  must 
be  stored,  treated  and  disposed  in  a 
manner  consistent  with  the  RCRA 
Subtitle  C  hazardous  waste  regulations 
at  40  CFR  parts  260-272.  If  you  were  not 
previously  a  hazardous  waste  generator, 
and  you  determine  that  you<generate 
this  newly-listed  hazardous  waste,  then 
you  must  notify  the  EPA  or  yoiu- 
authorized  state,  according  to  section 
3010  of  RCRA,  that  you  generate 
hazardous  waste. 

If  you  believe  that  yoiu'  wastes  do  not 
exceed  the  KlBl  listing  levels,  or  that 
you  meet  the  conditions  for  exclusion 
from  the  listing,  you  can  dociunent  yoiu- 
findings  on  an  annual  basis,  and  manage 
your  wastes  as  nonhazardous.  If  your 
annual  generation  of  nonwastewaters 
potentially  subject  to  the  K181  listing 
exceeds  1,000  metric  tons  and  you  wish 
to  demonstrate  that  your  wastes  do  not 
exceed  the  KlBl  listing  levels,  you  must 
conduct  sampling  and  analysis  of  the 
affected  wastes,  calculate  the 
constituent-specific  mass-loadings,  and 
keep  certain  records  of  these  wastes  on- 
site.  On  the  othOT  hand,  if  your  annual 
generation  of  nonwastewaters 
potenti^y  subject  to  the  K181  listing  is 


66170 


Federal  Register  /  Vol.  68,  No. 


227/ Tuesday,  November  25,  2003  /  Proposed  Rules 


less  than  1,000  metric  tons  and  you 
wish  to  demonstrated  that  your  wastes 
do  not  exceed  the  K181  listing  levels, 
you  can  use  youi  knowledge  of  your 
wastes  to  calculate  your  wastes'  mass 
loadings.  Following  the  initial 
determination  that  your  wastes  are 
nonhazardous  under  this  listing,  you 
would  have  a  continuing  obligation  to 
make  such  a  determination  at  least  on 
an  annual  basis.  After  three  consecutive 
annual  demonstrations  that  your  wastes 
are  not  subject  to  KlSl,  you  would  be 
able  to  make  subsequent  determinations 
based  on  your  knowledge  of  the  wastes, 
rather  than  by  conducing  waste 
analysis. 

We  are  proposing  not  to  list 
wastewaters  from  the  production  of 
dyes  and/or  pigments. 

Section  II  provides  background  on  the 
Listing  Program,  past  proposed  listing 
determinations  for  these  wastes, 
relevant  litigation,  the  scope  of  this 
effort,  an  overview  of  this  industry  and 
the  general  tjrpes  of  data  that  we  used. 
Section  III  describes  our  approach  to 
conducting  this  listing  determination. 
Section  IV  presents  oiu*  basis  for 
concluding  that  nonwastewaters  should 
be  listed  as  KlSl  and  that  wastewaters 
do  not  warrant  listing.  Section  V 
describes  the  proposed  process  for 
demonstrating  that  your  wastes  are  not 
KlBl. 

B.  What  Are  the  Statutory  Authorities 
for  This  Proposed  Rule? 

Except  as  specified  below,  these 
regulations  are  being  proposed  under 
the  authority  of  sections  2002(a), 
3001(b),  3001(e)(2),  3004(d)-(m),  and 
3007(a)  of  the  Solid  Waste  Disposal  Act, 
42  U.S.C.  6912(a),  6921(b)  and  (e)(2), 
6924(d)-(m).  and  6927(a),  as  amended, 
most  importantly  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  These  statutes  commonly  are 
referred  to  as  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  and  are 
codified  at  Volume  42  of  the  United 
States  Code  (U.S.C),  sections  6901  to 
6992(k)  (42  U.S.C.  6901-6992(k)). 

Section  102(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9602(a)  is  the 
authority  under  which  EPA  is  proposing 
amendments  to  40  CFR  part  302. 

n.  Background 

A.  How  Does  EPA  Define  a  Hazardous 
Waste? 

EPA's  regulations  establish  two  ways 
of  identifying  solid  wastes  as  hazardous 
under  RQIA.  A  waste  may  be 
considered  hazardous  if  it  exhibits 
certain  hazardous  properties 


("characlBristics")  or  if  it  is  included  on 
a  specifiq  list  of  wastes  EPA  has 
determin  id  are  hazardous  ("listing"  a 
waste  as  lazardous)  because  we  found 
them  to  f  ose  substantial  present  or 
potential  hazards  to  human  health  or 
the  envir  )nment.  EPA's  regulations  in 
the  Code  of  Federal  Regulations  (40 
CFR)  def  ne  foiu  hazardous  waste 
charactei  stic  properties:  ignitability, 
corrosivi  y,  reactivity,  or  toxicity  (see  40 
CFR  261. 21-261.24).  As  a  generator,  you 
must  det(  irmine  whether  or  not  a  waste 
exhibits  iny  of  these  characteristics  by 
testing  the  waste,  or  by  using  yoiu 
knowledf  e  of  the  process  that  produced 
the  waste  (see  §  262.11(c)).  While  you 
are  not  n  quired  to  sample  your  waste, 
you  will  )e  subject  to  enforcement 
actions  if  you  are  foimd  to  be 
impropemy  managing  materials  that  are 
characteristic  hazardous  waste. 

EPA  may  also  conduct  a  more  specific 
assessme  at  of  a  waste  or  category  of 
wastes  ai  d  "list"  them  if  they  meet 
criteria  s(  t  out  in  40  CFR  261.11.  As 
describee  in  §  261.11,  we  may  list  a 
waste  as  lazardous  if  it: 
— Exhibi  s  any  of  the  characteristics 
noted  i  bove,  i.e.,  ignitability, 
corrosi  i^ity,  reactivity,  or  toxicity 
(§261.  .1(a)(1)); 
— Is  "acu  tely"  hazardous,  i.e.,  if  it  is 
fatal  to  humans  at  low  doses,  or  in  the 
absenc  3  of  human  data,  it  has  been 
shown  in  animal  studies  to  meet 
certain  criteria,  or  otherwise  capable 
of  caus  ing  or  significantly 
contrit  uting  to  an  increase  in  serious 
ilbiess(§  261. 11  (a)(2));  or 
— Is  capa  ale  of  posing  a  substantial 
presen :  or  potential  hazard  to  human 
health  ar  the  environment  when 
impro]  lerly  managed  (§  261.11(a)(3)). 
Under  the  third  criterion,  at  40  CFR 
261.11(a  (3),  we  may  decide  to  list  a 
waste  as  lazardous  if  it  contains 
hazardoi  s  constituents  identified  in  40 
CFR  part  261,  appendix  VID,  and  if, 
after  con  sidering  the  factors  noted  in 
this  sect]  Dn  of  the  regulations,  we 
"conclue  e  that  the  waste  is  capable  of 
posing  a  substantial  present  or  potential 
hazard  t<  human  health  or  the 
environi  »ent  when  improperly  treated, 
stored,  t  ansported,  or  disposed  of,  or 
otherwiss  managed."  We  place  a 
chemica  on  the  list  of  hazardous 
constituents  on  Appendix  VIII  only  if 
scientific;  studies  have  shown  a 
chemical  has  toxic  effects  on  humans  or 
other  lifa  forms.  When  listing  a  waste, 
we  also  add  the  hazardous  constituents 
that  serve  as  the  basis  for  listing  the 
waste  to  40  CFR  part  261,  appendix  VII. 

The  refeulations  at  40  CFR  261.31 
through  261.33  contain  the  various 
hazardous  wastes  the  Agency  has  listed 


■  to  date.Section  261.31  lists  wastes 
generated  from  non-specific  sources, 
known  as  "F-wastes,"  and  contains 
wastes  that  are  usually  generated  by 
various  industries  or  types  of  facilities, 
such  as  "wastewater  treatment  sludges 
firom  electroplating  operations"  [see 
code  F006).  Section  261.32  lists 
hazardous  wastes  generated  fi'om 
specific  industry  soiirces,  known  as  "K- 
wastes,"  such  as  "Spent  potliners  from 
primary  aluminum  production"  [see 
code  K088).  Section  261.33  contains 
lists  of  commercial  chemical  products 
and  other  materials,  known  as  "P- 
wastes"  or  "U-wastes,"  that  become 
hazardous  wastes  when  they  are 
discarded  or  intended  to  be  discarded. 
Today's  proposed  regulations  would 
list  certain  dyes  and/ or  pigments 
production  wastes  as  a  K-waste  code 
imder  §  261.32.  We  are  also  proposing  to 
add  constituents  that  serve  as  the  basis 
for  the  proposed  listings  to  appendix  VII 
of  part  261 ,  as  well  as  to  add  certain 
constituents  to  appendix  VIII  of  part  261 
that  are  not  already  included. 

"Derived-From"  and  "Mixture"  Rules  - 

Residuals  from  the  treatment,  storage, 
or  disposal  of  most  listed  hazardous 
wastes  are  also  classified  as  hazardous 
wastes  based  on  the  "derived-from"  rule 
(40  CFR  261.3(c)(2)(i)).  For  example,  ash 
or  other  residuals  generated  from  the 
treatment  of  a  listed  waste  generally 
carries  the  original  hazardous  waste 
code  and  is  subject  to  the  hazardous 
waste  regulations.  Also,  the  "mixture" 
rule  (40  CFR  261.3(a)(2)(iii)  and  (iv)) 
provides  that,  with  certain  limited 
exceptions,  any  mixture  of  a  listed 
hazardous  waste  and  a  solid  waste  is 
itself  aRCRA  hazardous  waste. 

B.  How  Does  EPA  Regulate  RCRA 
Hazardous  Wastes? 

If  a  waste  exhibits  a  hazardous 
characteristic  or  is  listed  as  a  hazardous 
waste  then  it  is  subject  to  federal 
requirements  under  RCRA.  These 
regulations  affect  persons  who  generate, 
transport,  treat,  store  or  dispose  of  such 
waste.  Facilities  that  must  meet 
hazardous  waste  management 
requirements,  including  the  need  to 
obtain  permits  to  operate,  commonly  are 
referred  to  as  "Subtitle  C"  facilities. 
Subtitle  C  is  Congress'  original  statutory 
designation  for  that  part  of  RCRA  that 
directs  EPA  to  issue  regulations  for 
hazardous  wastes  as  may  be  necessary 
to  protect  human  health  or  the 
environment.  EPA  standards  and 
procedural  regulations  implementing 
Subtitle  C  are  found  generally  at  40  CFR 
parts  260  through  273. 

All  RCRA  haziardous  wastes  are  also 
hazardous  substances  imder  the 
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Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  defined  in  section 
101(14)(C)  of  the  CERCLA  statute.  This 
applies  to  wastes  listed  in  §§  261.31 
through  261.33,  as  well  as  any  wastes 
that  exhibit  a  RCRA  characteristic.  Table 
302.4  at  40  CFR  302.4  lists  CERCLA 
hazardous  substances  along  with  their 
reportable  quantities  (RQs).  Anyone 
spilling  or  releasing  a  substance  at  or 
above  the  RQ  must  report  the  release  to 
the  National  Response  Center,  as 
required  in  CERCLA  section  103.  In 
addition,  section  304  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  requires  faciliUes  to 
report  the  release  of  a  CERCLA 
hazardous  substance  at  or  above  its  RQ 
to  State  and  local  authorities.  Today's 
rule  proposes  to  establish  RQs  for  the 
newly  listed  wastes. 

C.  How  Does  EPA  Regulate  Solid  Wastes 
That  Are  Not  RCRA  Hazardous  Wastes? 

If  your  waste  is  a  solid  waste,  but  is 
not,  or  is  determined  not  to  be  a  listed 
and/or  characteristic  hazardous  waste, 
then  you  may  manage  them  at  Subtitle 
D  facilities.  These  facilities  arie 
approved  by  state  and  local 
governments  and  generally  impose  less 
stringent  requirements  on  management 
of  wastes.  Subtitle  D  is  the  statutory 
designation  for  that  part  of  RCRA  that 
deals  with  disposal  of  nonhazardous 
solid  waste.  EPA  regulations  affecting 
Subtitle  D  facilities  are  foimd  at  40  CFR 
parts  240  thru  247,  and  255  thru  258. 
Regulations  for  Subtitle  D  landfills  that 
accept  mimicipal  waste  ("municipal 
solid  waste  landfills")  are  in  40  CFR 
part  258. 

D.  Overviev/  of  the  Hazardous  Waste 
Listing  Determination  Process  for  Dyes 
and/or  Pigments  Production  Wastes 

1.  Previous  Proposals 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  of  1976,  as  an 
amendment  to  the  Solid  Waste  Disposal 
Act  of  1965,  Congress  directed  EPA  to 
establish  a  framework  for  RCRA's 
Subtitle  C  hazardous  waste  program. 
Congress  also  required  EPA  to  propose 
and  write  timely  rules  identifying 
wastes  as  hazardous  under  Subtitle  C. 

In  the  early  1980's,  the  EPA's  Office 
of  Solid  Waste  began  an  investigation  of 
the  wastes  generated  by  the  dyes  and/ 
or  pigments  production  industries.  Then 
in  1984,  Congress  passed  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
to  RCRA  to  significantly  expand  the 
scope  of  RCRA,  requiring  EPA,  in  part, 
to  make  listing  determinations  for  a 
number  of  wastes  including  those  from 
the  manufacture  of  dyes  and  pigments 


(RCRA  section  3001(e)(2)).  The  Agency 
has  made  two  listing  determination 
proposals  with  regard  to  organic  dyes 
and  pigments  manufactiue,  one  in  1994 
and  another  in  1999,  according  to  the 
deadlines  set  forth  in  a  consent  decree 
entered  between  EPA  and 
Environmental  Defense  (ED;  formerly 
Environmental  Defense  Fund,  or  EDF). 
The  consent  decree  is  described  further 
in  n.C.2. 

On  December  22, 1994,  the  Agency 
proposed  its  first  listing  determinations 
for  wastes  bova  the  production  of 
organic  dyes  and  pigments  (59  FR 
66071).  Specifically,  the  Agency 
proposed  to  list  five  wastes,  not  to  list 
six  other  wastes,  and  to  defer  action  on 
an  additional  three  wastes.  On  July  23, 
1999,  the  Agency  proposed 
concentration-based  listings  for  two  of 
the  three  deferred  wastes  from  the  1994 
proposed  rule  (64  FR  40192).  EPA 
redacted  underlying  data  ttom  both 
proposals  due  to  a  court  injunction  that 
placed  restrictions  on  the  Agency's 
release  of  underlying  data  with 
imresolved  confidentiality  claims.  (The 
court  injunction  is  discussed  further  in 
II.C.3.)  EPA  has  not  taken  final  action  on 
either  of  these  proposals. 

Today's  proposed  rule  completely 
supercedes  the  '94  and  '99  proposals. 
We  have  transferred  over  to  the  new 
docket  those  non-CBI  materials  that  we 
are  using  as  a  basis  for  the  new 
proposal. 

2.  Consent  Decree  Schedule  for  This 
Proposal 

As  noted  above.  HSWA  established 
deadlines  for  completion  of  a  number  of 
listing  determinations,  including  for 
dyes  and  pigments  production  wastes 
(see  RCRA  section  3001(e)(2)).  Due  to 
competing  demands  for  Agency 
resources  and  shifting  priorities,  these 
deadlines  were  not  met.  As  a  result,  in 
1989,  ED  filed  a  lawsuit  to  enforce  the 
statutory  deadlines  for  listing  decisions 
in  RCRA  section  3001(e)(2). 
[Environmental  Defense  v.  Whitman, 
D.D.C.  Civ.  No.  89-0598.)  To  resolve 
most  of  the  issues  in  the  case,  in  1991 
ED  and  EPA  entered  into  a  consent 
decree  which  has  been  amended  several 
times  to  revise  the  deadlines  for  EPA 
action.  Paragraph  l.h.{i)  (as  amended  in 
December  2002)  of  the  consent  decree 
addresses  the  organic  dyes  and 
pigments  production  industries: 

EPA  shall  promulgate  final4isting 
determinations  for  azo/benzidine, 
anthraquinone,  and  triarylmethane  dye  and 
pigment  production  wastes  on  or  before 
February  16,  2005  •   *  *  These  listing 
determinations  shall  be  proposed  for  public 
comment  on  or  before  November  10,  2003. 


Furthermore,  paragraph  6.e.  (as 
amended)  stipulates  that: 

On  or  before  November  10,  2003,  EPA's 
Administrator  shall  sign  a  notice  of  proposed 
rulemaking  proposing  land  disposal 
restrictions  for  dye  and  pigment  wastes 
proposed  for  listing  under  paragraph  l.h.(i). 
EPA  shall  promulgate  a  final  rule 
establishing  land  disposal  restrictions  for  dye 
and  pigment  wastes  listed  under  paragraph 
l.h.(i)  on  the  same  date  that  it  promulgates 
a  final  listing  determination  for  such  wastes. 

Today's  proposal  satisfies  EPA's  duty 
under  paragraphs  l.h  and  6.e  of  the  ED 
consent  decree  to  propose  listing 
determinations  and  land  disposal 
restrictions  for  the  specified  organic 
dyes  and/or  pigments  production 
wastes. 

-3.  Effect  on  Proposals  of  Legal  Actions 
Pertaining  to  Confidential  Business 
Information 

hi  late  1994,  just  prior  to  EPA's 
issuance  of  the  first  listing  proposal  for 
dyes  and/or  pigments  production 
wastes,  EPA  was  sued  by  a  number  of 
pigment  manufactmers  who 
successfully  sought  an  injunction 
prohibiting  EPA  from  releasing  the 
companies'  information  that  they  had 
submitted  to  EPA  and  claimed  as 
Confidential  Business  Information  (CBI). 
{Magruder  Color  Co.  v.  EPA,  Civ.  No. 
94-5768  (D.N.J.)  The  U.S.  District  Court 
in  New  Jersey  enjoined  EPA  from 
disclosing  any  of  the  claimed  CBI  at 
issue  in  the  litigation.  As  a  result,  EPA 
redacted  underlying  data  from  both  its 
1994  and  1999  proposed  dye  and 
pigment  listing  determinations. 
Members  of  the  public  (including  ED) 
informed  EPA  that  they  could  not 
adequately  comment  on  the  proposals 
without  access  to  the  redacted  data. 

EPA  had  intended  to  litigate  the 
Magruder  case  and  publish  a  notice  of 
data  availability  releasing  any 
information  that  the  Court  determined 
not  to  be  CBI.  However,  litigation 
proved  extremely  time-consuming. 
Consequently,  in  2002  EPA  decided  to 
try  a  new  strategy — issuing  a  completely 
new  proposal  that  did  not  rely  on  data 
subject  to  the  injunction  in  Magruder. 
EPA  also  reached  a  settlement  with 
Magruder  plaintiffs  that  stayed  the 
litigation  during  this  new  rulemaking 
and  permitted  EPA  to  disclose  certain 
specified  masked  and  aggregated  waste 
sampling  data.  The  Stipulation  and 
Consent  Order  entered  by  the  District 
Com!  on  June  30,  2003  is  available  in 
the  docket  for  today's  proposal. 

Today's  proposal  has  been  developed 
independently  of  the  first  and  second 
proposals.  It  does  use  some  data 
developed  for  the  1994  proposal.  First, 
it  uses  RCRA  §  3007  questionnaire 
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responses  submitted  by  dyes  and/or 
pigments  manufiacturers  that  were  not 
plainti%  in  Magmder  and  that  we  have 
determined  are  not  CBI.  We  also  use  the 
masked  and  aggregated  data  from  EPA's 
record  sampling  and  analysis  of  dye  and 
pigment  wastes  disclosed  pursuant  to 
the  settlement  described  above.  Finally, 
we  use  some  data  submitted  in  public 
comments  that  are  not  claimed  as  CBI. 
We  are  not  using,  however,  any  of  the 
analyses  or  background  documents 
prepared  for  the  two  previous  proposals. 
We  have  conducted  new  analyses, 
prepared  new  backgroimd  documents, 
and  reached  new  conclusions.  Today's 
proposal  completely  supersedes  the 
1994  and  1999  proposals.  EPA  does  not 
intend  to  respond  to  comments 
submitted  on  those  proposals.  Thus,  if 
you  believe  that  any  comments 
submitted  on  those  proposals  remains 
germane  to  today's  proposal,  you  should 
submit  them  (or  relevant  portions)  again 
during  this  comment  [ibriod. 

E.  Existing  Regulations  That  Apply  to 
This  Industry 

RCRA  authorizes  EPA  to  evaluate 
industry  waste  management  practices 
and,  if  necessary,  regulate  how  wastes 
are  handled  to  ensure  that  present  or 
potential  hazards  are  not  posed  to 
human  health  and  the  environment.  In 
addition  to  RCRA,  the  Clean  Water  Act 
(CWA)  and  Clean  Air  Act  (CAA)  provide 
EPA  with  the  statutory  audiority  to 
evaluate  industry  practices  and,  if 
necessary,  regulate  industry  releases  of 
pollutants  to  environmental  media  such 
as  water  and  air. 

Currently,  there  are  no  hazardous 
waste  listings  under  RCRA  specifically 
directed  at  organic  dyes  and/or 
pigments  production  wastes.  Organic 
dyes  and/or  pigments  production  waste 
streams  may,  however,  carry  hazardous 
waste  listing  and/or  characteristic  codes 
if  they  ere  generated  from  the  use  of 
certain  common  organic  solvents  (spent 
solvent  wastes  FOOl  through  F005)  or  if 
they  exhibit  a  hazardous  waste 
chi^cteristic  (ignitability-DOOl, 
corro8ivity-D002,  reactivity-D003,  ~ 
toxicity-D004-D043).  In  addition,  a 
variety  of  intermediates  used  in  dyes 
and  pigments  production  are  listed 
hazardous  waste  when  disposed  as 
discarded  commercial  chemical 
products  under  §  261.33.  EPA  is  not 
soliciting  comment  on  these  existing 
hazardous  waste  listings  and  does  not 
intend  to  respond  to  such  comments  if 
received.  As  explained  in  section  IV.B.3, 
EPA  is  proposing  to  exclude  from 
today's  proposed  listing  dyes  and/or 
pigments  production  wastes  that  are 
subject  to  these  existing  listings  or 
hasardous  waste  characteristics. 


Regula  tory  requirements  under  the 


CWA  (4( 


CFR  part  414)  specify  effluent 


guidelini  !S  for  wastewaters  discharged 
bom  the  organic  chemical  industry, 
includin ;  certain  dyes  and/or  pigments 
producti  m  wastes  that  are  discharged  to 
navigabl  5  waters.  These  guidelines  are 
impleme  oted  through  national  pollutant 
discharg  i  elimination  system  (NPDES) 
permits.  These  regulations  apply  to  dyes 
and/or  p  gments  production  wastes  that 
originate  from  the  manufacture  of  cyclic 
crudes  aj  id  intermediates,  dyes,  and 
organic  ]  igments  classified  under  SIC 
2865  (aijong  various  organic  chemicals, 
plastics,  and  synthetic  fibers  (OCPSF) 
products).  In  addition,  manufacturers 
who  dis(  harge  wastewaters  generated 
from  dy<  s  and/or  pigments  production 
to  a  pub!  icly  owned  treatment  works 
(POTW)  may  be  required  to  comply 
with  gen  aral  pretreatment  requirements 
(40  CFR  lart  403)  as  established  by  the 
POTW.  finally,  some  dyes  and/or 
pigmenti  manufacturers  send  their 
wastewaters  to  privately-owned 
centraliasd  wastewater  treatment . 
facilities!  (CWTs)  that  are  operated  under 
NPDES  permits.  The  Agency 
promulg  ited  effluent  guidelines  for 
these  fac  ihties  at  40  CFR  part  437. 

Under  the  CAA,  there  are  existing 
regulatory  requirements  for  the  organic 
chemical  industry  that  may  apply  to 
dyes  anc  /or  pigments  production 
facilities ,  such  as: 

•  40  (  FR  part  60 — several  subparts  on 
standarqs  of  performance  for  VOC 
emissioris  for  new  stationary  sources. 

•  40  C  FR  part  61 — national  emission 
standarc  s  for  hazardous  air  pollutants 
on  equi{  ment  leaks  from  fugitive 
emissioi  som-ces,  benzene  operations, 
etc. 

•  40  C  FR  part  63 — several  subparts  on 
national  emission  standards  for 
hazardo  is  air  pollutants  (NESHAP)  for 
the  synt  letic  organic  chemical 
manufac  turing  industry  (SOCMI). 

•  40  C  FR  part  68 — chemical  accident 
prevent]  jn  provisions. 

•  40  C  FR  part  82— protection  of 
stratosp  leric  ozone. 

For  e>  unple,  40  CFR  part  60  subpart 
Kb  prov  des  standards  of  perform^ice 
for  volatile  organic  liquid  storage 
vessels;  subpart  III  provides  standards  of 
performance  for  VOC  emissions  from 
the  SOCMI  air  oxidation  unit  processes; 
and  subpart  RRR  provides  standards  of 
perfonxAnce  for  VOC  emissions  from 
the  SOC^^  reactor  processes.  The 
NESHAP  in  part  63  subpart  F  applies  to 
chemical  manufacturing  processing 
units;  the  NESHAP  in  part  63  subpart  G 
applies  |o  process  vents,  storage  vessels, 
transfer  Operations,  and  wastewater;  the 
NESHA  •  in  part  63  subpart  H  covers 
equipmi  nt  leaks;  the  NESHAP  in  part 


63  subpart  I  applies  to  certain  processes 
subject  to  the  negotiated  regulation  for 
equipment  leaks;  and  the  NESHAP  in 
part  63  subpart  Q  applies  to  industrial 
cooling  towers. 

There  is  also  a  proposed  new  source 
performance  standard  (NSPS)  for 
volatile  organic  compotmd  emissions 
for  wastewaters  from  the  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI)  [see  59  FR  46780, 
September  12, 1994;  and  63  FR,  68087; 
and  December  9, 1998,  amendments  to 
the  proposed  rule  based  on  public 
comments  and  changes  to  other  SOCMI 
rules).  This  SOCMI  Wastewater  NSPS 
proposal  will  most  likely  be 
promulgated  and  published  in  the 
Federal  Register  in  late  2003  or  early   . 
.2004.  Furthermore,  the  Agency 
proposed  on  April  4,  2002,  Subpart 
FFFF  NESHAP,  to  reduce  hazardous  air 
pollutants  from  the  miscellaneous 
organic  chemical  manufactiu'ing  and  the 
miscellaneous  coating  manufacturing 
categories  (67  FR  16154).  This  proposal 
would  apply  to  the  production  of  a 
variety  of  SIC  28/NAICS  325  organic 
chemicals  including  organic  dyes  and 
pigments. 

In  addition,  the  Agency  has 
promulgated  performance  standards  and 
emission  guidelines  for  new  and 
existing  commercial  and  industrial  solid 
waste  incineration  imits  burning 
nonhazardous  wastes  (see  65  FR  75337; 
December  1,  2002).  The  Agency  also  has 
recently  proposed  a  NESHAP  for 
industrial/commercial/institutional 
boilers  and  process  heaters  identified  as 
major  sources  of  hazardous  air 
pollutants  (HAP)  emissions  (see  63  FR 
1659;  January  13,  2003). 

There  are  also  air  emission 
regulations  for  steam  generating  boilers 
under  40  CFR  Part  60  Subparts  D,  Da, 
Dc  and  Db  that  provide  New  Source 
Performance  Standards  (NSPS)  limiting 
emissions  from  boilers  built  after  certain 
dates.  Moreover,  the  Agency  has 
published  an  amendment  for  standards 
of  performance  for  industrial- 
commercial-institutional  steam 
generating  units  located  ^t  chemical 
manufacturing  plants  and  petrolemn 
refineries  burning  high-nitrogen 
byproduct/wastes  (66  FR  49830;  October 
1,  2001). 

F.  What  Industries  and  Wastes  Are 
Covered  in  This  Proposed  Rule? 

1.  Scope  of  Industry  Classifications 

EPA  based  many  of  its  decisions 
concerning  the  scope  of  the  indxistries 
and  wastes  covered  in  this  proposal  on 
the  ED  V.  Browner  consent  decree. 
Paragraph  l.h.(i)  of  the  consent  decree 
stipulates  that: 
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EPA  shall  promulgate  final  listing 
determinations  for  azo/benzidine, 
anthraquinone,  and  triarylmethane  dye  and 
pigment  production  wastes  *  •  •  The  azo/ 
benzidine  listing  determination  shall  include 
the  following  azo/benzidine  dye  and 
pigments  classes:  azo,  monoazo,  diazo,  triazo, 
polyazo,  azoic,  benzidine,  and  pyrazolone. 
The  anthraquinone  listing  detennination 
shall  include  the  following  anthraquinone 
dye  and  pigment  classes:  anthraquinone  and 
perylene.  The  triarylmethane  listing 
determination  shall  include  the  following 
triarylmethane  dye  and  pigment  classes: 
triarylmethane  and  triphenylmethane. 

Today's  proposal  applies  only  to 
certain  organic  dye  and/or  pigment 
production  industries.  The  end-user 
markets  for  dyes  and  pigments,  which 
include  textiles,  paper,  leadier,  inks, 
paints,  coatings,  plastics,  fibers, 
lacquers,  varnishes,  cosmetics,  food 
items,  and  other  low  voliune  markets, 
are  not  within  the  scope  of  our  listing 
detennination.  Similarly,  we  are  not 
addressing  wastes  from  the  post- 
production  formulation  and  packaging 
of  dyes  and/or  pigments.  Consistent 
with  both  HSWA  Amendments  of  1984 
and  the  consent  decree,  EPA  is  only 
making  proposed  determinations  on 
wastes  from  the  production  of  the 
organic  dyes  and/or  pigments  at  issue. 

Facilities  impacted  by  today's 
proposal  manufacture  a  range  of 
products.  Some  are  exclusive  dye 
manufacturers,  while  others  produce 
exclusively  pigments.  Others  produce 
both  pigments  and  dyes,  and  many  of 
these  facilities  produce  other  products 
that  are  not  dyes  or  pigments.  While  the 
various  trade  associations  have  asserted 
over  time  that  wastes  from  dye 
manufacture  differs  from  wastes  from 
pigment  manufacture,  we  are  not 
differentiating  between  the  two  types  of 
products  for  the^'purposes  of  this 
proposal.  Dyes  and  pigments  commonly 
use  similar  raw  materials,  and  pigments 
are  often  made  by  insolubilizing  dyes. 
The  mass  loadings-based  approach 
proposed  today  will  only  impact  those 
facilities  that  generate  wastes  with 
significant  levels  of  the  K181 
constituents,  irrespective  of  whether 
they  are  associated  with  dyes,  pigments 
or  both  processes.  As  a  result,  this 
notice  uses  the  terminology  "dyes  and/ 
or  pigments"  to  refer  to  all  of  the 
facilities  or  processes  potentially 
impacted  by  this  proposal. 

Products  produceti  by  the  organic 
dyes  and/or  pigments  industries  that  are 
included  within  the  scope  of  this 
proposed  rule  are  referred  to  as  "dyes," 
"pigments"  or  "FD&C  colorants."  The 
consent  decree  covers  three  major 
chemical  classes  of  organic  dyes  and 
pigments:  azo/benzidine, 
anthraquinone,  and  triarylmethane.  This 


includes  entities  who  manufacture  azo, 
monoazo,  diazo,  triazo,  polyazo,  azoic, 
benzidine,  and  p)TazoIone  categories  of 
the  azo/benzidine  class;  anthraquinones 
and  perylenes;  and  triarylmethane  and 
trijAenylmethane  categories  of  the 
triarylmethane  class. 

Commenters  on  the  previous 
proposed  listing  determinations  for 
these  wastes  raised  several  questions 
about  the  range  of  products  that  would 
be  associated  with  any  listed  wastes 
bom  the  production  of  dyes  and/or 
pigments.  For  the  purposes  of  clarity, 
we  are  addressing  those  particular 
concerns  in  today's  proposal.  One 
commenter  i  stated  diat  wastes  from  the 
manufacttue  of  polymeric  colorants 
should  not  be  included  in  the  proposed 
listings.  The  commenter  noted  that 
pol3mieric  colorants  are  not  classified  as 
dyes  or  pigments  by  various 
authoritative  soiut%s  and  are  not 
considered  dyes  or  pigments  by 
industry  or  end-users.  Specifically,  the 
commenter  noted  that  (1)  no  polymeric 
colorant  is  listed  in  the  worldwide  dyes 
registry  administered  by  the  United 
Kingdom-based  Royal  Society  of  Dyers 
and  Colourists,  i.e.,  the  Colour  Index; 
and  (2)  polymeric  colorants  do  not 
appear  to  qualify  as  a  conventional  dye 
or  pigment  under  the  guidelines 
provided  in  Kirk-Othmer  Encyclopedia 
of  Chemical  Technology  (Fourth 
Edition).  The  commenter  described 
pol5rmeric  colorants  as  polymers  with 
much  higher  molecular  weights 
(approximately  3,500)  than  either  dyes 
or  pigments  (less  than  500).  The 
commenter  also  noted  that  in  prior 
rulemakings  (e.g.,  carbamate 
rulemaking  ^  and  polymer  exemption 
provisions  under  the  Toxic  Substances 
Control  Act  (TSCA)),3  EPA  recognized 
the  reduced  toxicity  associated  with 
higher  molecular  weight  molecules.  The 
commenter  further  noted  that  producers 
of  such  products  claim  that  the 
manufacturing  process  and  end  uses  of 
polymeric  colorants  are  different  than 
dyes  or  pigments  in  that  poljmieric 
colorants  must  be  non-staining.  The 
dyes  manufacturers'  trade  association, 
ETAD,  noted  in  their  comments  that 
they  do  not  classify  polymeric  colorants 
as  dyes.4  We  agree  that  pol5Tneric 
colorants  do  not  fall  widiin  the  classes 
of  products  of  interest  to  today's 
proposal.  Wastes  from  production  of 
polymeric  colorants,  therefore,  are  not 


within  the  scope  of  today's  proposed 
listing  determination. 

Several  commenters  ^  stated  that 
perylene  and  perinone  pigments  are 
misclassified  as  anthraquinones.  They 
argue  that  although  the  Colour  index 
classifies  perylenes  and  perinones  as 
being  subclasses  of  anthraquinone,  these 
pigment  classes  are  not  structiu^ly 
related  to  cinthraquinones  and  are  not 
derived  from  anthraquinone-based  raw 
materials,  and  therefore,  should  be 
classified  separately.  While  there  may 
be  a  question  as  to  whether  perylenes 
should  be  classified  as  anthraquinones, 
we  are  proposing  to  retain  wastes  bom 
the  production  of  perylene  products 
within  the  scope  of  today's  proposed 
listing  determination.  The  consent 
decree  specifically  requires  us  to  assess 
perylene  products,  and  therefore  we 
must  make  listing  determinations  that 
cover  any  corresponding  wastes, 
regardless  of  whether  or  not  perylenes 
are  properly  classified  as 
anthraquinones. 

Regarding  perinone  pigments,  while 
the  Colour  Index  groups  perinones 
imder  the  broader  classification  of 
"Anthraquinones  and  Related  Colouring 
Matters,"  we  are  persuaded  by  the 
commenters'  arguments  that  these 
products  .are  sufficiently  dissimilar  from 
anthraquinones.  Perinones  do  not  have 
the  quinone-type  structure  that  is 
distinctive  of  anthraquinones,  but  rather 
perinones  are  derivatives  of 
naphthalene- 1 ,4 ,5 ,8-tetracarboxylic 
acid. 6  Therefore,  we  are  not  proposing 
that  perinones  be  covered  by  today's 
proposed  listing  determination. 

Commenters  also  stated  that 
quinacridone  pigments  are  not  within 
the  anthraquinone  pigment  category 
since  they  are  quinonoid  in  type  and 
carry  Colour  Index  numbers  outside  of 
the  anthraquinone  category.  We  agree 
that  these  products  are  sufficienUy 
dissimilar  from  anthraquinones. 
Quinacridones  are  classified  as 
acridines,  which  have  a  nitrogen  in  the 
fused  ring  system.''  Therefore,  we  are 
not  proposing  to  include  their  wastes 


'  See  Milliken  conunents  on  1994  and  1999 
proposals,  available  in  the  docket  for  today's 
proposal. 

2  60  FR  7824,  7830  (February  9,  1995). 

3  40  CFR  723.250. 

*  See  ETAD's  comments  on  1994  proposal, 
available  in  the  docket  for  today's  proposal. 


=  See  comments  on  the  1994  proposal  submitted 
by  CDR.  Bayer,  and  CPMA,  and  on  the  1999 
proposal  submitted  by  CPMA,  available  in  the 
docket  for  today's  proposal. 

^For  example,  see  the  perinone  pigment:  CI. 
Pigment  Orange  43;  in  this  case  the  pigment  has 
only  one  carbon  bound  to  an  oxygen  in  a  carbonyi 
group  (instead  of  two  in  the  typical  anthraquinone) 
and  this  caifoon  is  bonded  to  a  nitrogen  in  an  amide 
linkage  (instead  of  a  carbon  in  an  antliraquinone). 

'  For  example,  see  the  quinacridone  pigment:  CI. 
Pigment  Red  202:  this  pigment  has  only  one 
carbonyi  group  {instead  of  two  in  the  typical 
anthraquinone)  and  instead  of  another  carbonyi 
moiety  the  molecule  has  a  nitrogen  in  the  typical 
acridine  ring  structure. 
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within  the  scope  of  today's  proposed 
listing  determination. 

Additional  infonnation  on  polymeric 
colorants,  perylenes,  perinones,  and 
qninacridones  is  presented  in  the 
"Background  Dociunent  for 
Identification  and  Listing  of  Wastes 
from  the  Production  of  Organic  £>yes 
and  Pigments"  (hereafter  referred  to  as 
the  Listing  Backgroimd  Document)  and 
in  the  referenced  comments  which  are 
available  in  the  public  docket  for 
today's  proposal. 

2.  Scope  of  Waste  Classifications 

Paragraph  l.h.(ii)  of  the  consent 
decree  describes  the  dyes  and/or 
pigments  production  wastes  that  must 
be  addressed  by  our  listing 
determination: 

Listing  determinations  under  paragraph 
1(h)  of  this  Decree  shall  include  the 
following  wastes,  where  EPA  finds  such 
wastes  are  generated:  spent  catalysts,  reactor 
still  overhead,  vacuiun  system  condensate, 
process  waters,  spent  adsorbent,  equipment 
cleaning  sludge,  product  mother  liquor, 
product  standardization  filter  cake,  dust 
collector  fines,  recovery  still  bottoms,  treated 
wastewater  effluent,  and  wastewater 
treatment  sludge. 

In  this  proposal,  we  have  grouped  all 
of  the  wastes  for  these  industries  that 
are  identified  in  the  consent  decree  into 
two  m^or  categories  of  process  wastes: 
Wastewaters  and  nonwastewaters.  Some 
manufEtctiuers  may  commingle 
nonprocess  wastes  [i.e.,  cafeteria  and 
office  refuse,  sanitary  wastes)  with 
wastewaters  or  nonwastewaters  from 
dyes  and/or  pigment  production.  We 
consider  these  nonprocess  wastes  to  be 
outside  the  scope  of  the  consent  decree 
and  we  have  not  evaluated  them. 
However,  if  they  are  commingled  with 
the  process  nonwastewaters  that  we 
propose  to  list,  they  will  be  regulated  as 
K181  hazardous  wastes  under  the  RCRA 
mixtiuerule. 

G.  Description  of  the  Dyes  and/or 
Pigments  Production  Industries 

Organic  dye  and/or  pigment 
manufacturers  are  typically 
concentrated  near  large  metropolitan 
areas,  with  the  majority  of  facilities 
located  on  the  East  Coast  and  in  the 
Midwest  We  estimate  that  there  are  37 
dyes  and/or  pigments  production 
facilities  operating  in  the  United  States 
by  about  29  different  companies  (a  few 
larger  companies  operate  several 
facilities).^  Of  this  imiverse,  we  estimate 
that  about  15  of  these  companies  meet 


'"Economic  Asaetsment  for  the  Propomd 
Loadiagt-BaMd  Ustiiig  of  Non- Wastewaters  from 
tiia  ftodiiction  of  Selected  Organic  Dyes,  Pigments, 
•nd  Food,  Dnig,  and  Cosmetic  Colorants,"  U.S. 
EPA.  November,  2003. 


the  Small  Business  Administration 
definition  of  a  small  business  (total 
company  employment  of  fewer  than  750 
people  at  he  corporate  level). 

Kirk-Ot  uner  defines  dyes  as  intensely 
colored  oi  fluorescent  organic 
substance  i  which  impart  color  to  a 
substrate  )y  selective  absorption  of 
light.^  Wl  en  appUed,  dyes  penetrate  the 
substrate  n  a  soluble  form,  after  which 
they  may  9r  may  not  become  insoluble. 
The  structure  of  dyes  is  temporarily 
altered  during  the  application  process 
and  colors  are  imi>arted  only  by 
selective  absorption. 

Dyes  are  used  to  color  fabrics,  leather, 
paper,  inl(,  lacquers,  varnishes,  plastics, 
cosmetic^  and  some  food  items.  Several 
thousand  ondividual  dyes  of  various 
colors  and  types  are  manufacttued.  This 
large  ntunber  is  attributable  to  the  many 
different  types  of  materials  to  which 
dyes  are  ^plied  and  the  different 
conditiooE  of  service  for  which  dyes  are 
required.  *° 

Synthetic  dyes  are  derived  in  whole 
or  in  part  from  cyclic  intermediates. 
Approxin  ately  two-thirds  of  the  dyes 
consume<  in  the  United  States  are  used 
by  the  te^i  tiles  industry  to  dye  fabrics, 
and  abou  one-sixth  are  used  for 
coloring  faper,  while  the  remainder  are 
used  prii^arily  in  the  production  of 
organic  pigments  and  in  the  dyeing  of 
leather  and  plastics.  ^^ 

Commfficial  dyes  are  sold  in  several 
physical  forms  including  granular, 
powders,  liquid  solutions,  and  pastes. 
The  dyes  contain  color  at  concentrations 
ranging  f^m  approximately  1  to  more 
than  98  percent.^^ 

Organic  dyes  are  classified  in  several 
ways,  including  their  chemical  structure 
or  class,  general  dye  chemistry,  and 
applicatiikn  process.  Chemical  structure 
classifications  include  azos, 
triarylmeihanes,  diphenylmethanes, 
anthraquinones,  stilbenes,  methines, 
polymetqines,  xanthenes, 
phthalocyanines,  sulfurs  and  so  on. 
Kirk-Othmer  describes  the  common 
application  process  classes  of  dyestuffs 
to  includ^  acid  dyes,  mordant  dyes, 
metal  complex  dyes,  direct  dyes,  fiber- 
reactive  ayes,  basic  dyes,  vat  dyes, 
sulfur  dyes,  disperse  dyes,  ingrain  dyes/ 
azoic  dyas,  and  other  dyes.  Using 
general  dkre  chemistry,  textile  dyes 


d  Dye  Intermediates."  Kirk-Othmer 
of  Chemical  Technology,  Fourth 
le  8.  New  York:  John  Wiley  &  Sons, 


9  "Dyes 
Encyclo[ 
Edition.  Vi 
Inc,  1993. 

10  "Chemical  Economic  Handbook  Marketing 
Research  Report— Dyes,"  SRI  International,  2000. 

"  "Synthetic  Organic  Chemicals  United  States 
Production  end  Sales,  1991,"  USITC  Publication 
2607,  Febniary  1993. 

>2  "Chem  cal  Economic  Handbook  Marketing 
Research  R(  port — ^Dyes."  SRI  International,  2000. 


typically  are  grouped  into  the  following 
categories:  acid  dyes,  direct  (substantive 
dyes),  azoic  dyes,  disperse  dyes,  stilfur 
dyes,  fiber  reactive  dyes,  basic  dyes, 
oxidation  dyes,  mordant  (chrome)  dyes, 
developed  dyes,  vat  dyes,  pigments, 
opticaiy fluorescent  brighteners,  and 
solvent  dyes.^3  The  trade  association 
representing  the  dye  industry  is  the 
Ecological  and  Toxicological 
Association  of  Dyes  and  Organic 
Pi^ents  Manu&cturers  (ETAD). 

The  Color  Pigment  Manu&cturers' 
Association  (CPMA),  which  primarily 
represents  the  pigments  industry, 
defines  pigments  as  "colored,  black, 
white,  or  fluorescent  particulate  organic 
or  inorganic  solids,  which  usually  are 
insoluble  in,  and  essentially  physically 
and  chemically  tmaffected  by,  the 
vehicle  or  substrate  in  which  they  are 
incorporated."  *■♦  According  to  the 
CPMA,  the  primary  difference  between 
pigments  and  dyes  is  that  pigments  are 
insoluble  in  the  substrate  during  the 
application  process,  while  dyes  are 
soluble  in  the  substrate.  Pigments  retain 
a  crystalline  or  particulate  structure  and 
impart  color  by  selective  absorption  or 
by  scattering  of  light. 

The  approximate  percentage  of 
synthetic  organiopigments  by  use 
during  1991-1995  was  as  follows:  inks 
(60%),  paints  and  coatings  (25%), 
plastics  (10%),  and  other  (5%). 
Pigments  are  used  primarily  in  printing 
inks.  There  are  fewer  pigments 
produced  than  dyes,  however,  pigment 
batches  generally  are  larger  in  size.  U.S. 
production  of  organic  pigments 
increased  by  5  percent  during  1997-99, 
from  75,500  tons  to  79,500  tons. 
Production  is  estimated  to  increase  at  an 
average  aimual  rate  of  2.7  percent 
through  2005." 

Organic  pigments  are  derived  in 
whole  or  in  part  from  benzenoid 
chemicals  and  colors  and  are  described 
as  being  toners  or  lakes.  Toners  and 
lakes  essentially  are  the  same  in  final 
form,  but  differ  in  their  preparation 
method. 


"S.  V.  Kulkami,  C.  D.  Blackwell,  A.  L  Blackard, 
C.  W.  Stackhouse,  and  M.  W.  Alexander,  U.S. 
Environmental  Protection  Agency,  Air  and  Energy ' 
Engineering  Research  Laboratory,  "Project 
Summary  Textile  Dyes  and  Dyeing  Equipment: 
Classification,  Properties,  and  Environmental 
Aspects,"  EPAyeOO/S2-85/010,  April  1985. 

^*  See,  for  example,  CPMA  comments  on  the 
Testing  of  Certain  High  Production  Volume 
Chemical;  Data  Collection  and  Development  on 
High  Production  Volume  ("HPV")  Chemicals 
Proposed  Rule  and  Notice  65  FR  81658,  December 
26,  2000,  Docket  Control  No.  OPPTS-42213A, 
http://www.tkecie.com/watcUist/ 
20010423_cpma.htnMstart. 

>^  Data  and  estimates  taken  from  Will,  Raymond 
and  Akihiro  Kishi.  SRI  Lataniational,  The  Otemical 
Economics  Handbook,  2001.  CXH  Marketing 
Besearch  Report — Pigments  (pages  3  and  5). 
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FD&C  colorants  are  dyes  and 
pigments  that  have  been  certified  or 
provisiondly  certified  by  the  Food  and 
Drug  Administration  (FDA)  for  use  in 
food  items,  drugs,  and/or  cosmetics.  The 
hitemational  Association  of  Color 
Manufacturers  (lACM)  represents 
certain  FD&C  colorant  manufacturing 
facilities.  Typically,  FD&C  colorants  are 
azo,  anthraquinone,  or  triarylmethane 
dyes  with  azo  representing  the  largest 
category.  These  products  are  similar  or 
identical  to  larger-volume  dye  products 
not  used  in  food,  drugs,  and  cosmetics. 

The  dyes  and/or  pigments  industries 
tjrpically  operate  successive  batch 
processes  producing  varying  dyes  and/ 
or  pigments  products.  These  batch 
operations  generate  a  wide  variety  of 
solid  wastes  periodically.  Wastes  are 
often  commingled  from  multiple 
processes  prior  to  management,  and 
include  secondary  wastes  generated 
from  the  treatment  of  conuningled  waste 
(e.g.,  facilities  commingle  wastewaters 
prior  to  managing^em  in  tanks  or 
impoundments,  and  generate 
commingled  wastewater  treatment 
sludges).  Some  wastes  may  also  be 
process-specific  wastes  that  are 
generated  from  a  specific  process  and 
may  be  managed  independently  of  other 
wastes  (e.g.,  spent  filter  aids).^^,  i^ 

For  more  detailed  information,  see  the 
Listing  Background  Document  available 
in  the  public  docket  for  today's 
proposed  rule. 

H.  What  Publicly  Available  Information 
Did  EPA  Collect  and  Use? 

In  light  of  the  constraints  imposed  by 
the  Magruder  injunction  on  siuvey  and 
analytical  data  with  imresolved  CBI 
claims,  we  identified  a  variety  of 
publicly  available  sources  of 
information  for  today's  listing 
determinations.  We  used  these  data  (as 
described  elsewhere  in  this  proposal 
and  in  the  docket  materials  available  in 
the  public  docket  for  today's  proposal) 
for  several  piuposes:  (1)  To  support  a 
general  assessment  of  the  dyes  and/or 
pigments  industries'  waste  generation 
and  management  practices;  (2)  to 
develop  a  list  of  potential  constituents 
of  concern;  (3)  to  identify  plausible 
waste  management  scenarios  that  are 
the  basis  for  our  risk  assessment  and 
listing  determination:  and  (4)  to  project 


"  "Dyes  and  Dye  Intennediates."  Kirk-Othmer 
Encyclopedia  of  Chemical  Technology,  Fourth 
Edition.  Volume  8.  New  York:  John  Wiley  &  Sons, 
Inc.  1993. 

"  "Pollution  Prevention  Guidance  Manual  for  the 
Dye  Manu&cturing  Industry."  U.S.  Environmental 
Protection  Agency  and  the  Ecological  and 
Toxicologica}  Association  of  the  DyestufEs 
Manufacturing  Industry.  1990. 


potential  impacts  associated  with  the 
proposal. 

The  more  important  data  sources  we 
used  include  the  following: 
— Non-CBI  RCRA  §  3007  questionnaire 
information  and  data,  collected 
during  the  1992  Agency  survey  of 
wastes  generated  in  the  dyes  and/or 
pigments  industries,  and 
supplemented,  corrected,  and 
updated  (for  the  year  1997)  by  the 
siuveyed  facilities.  Surveys  submitted 
by  the  twelve  plaintiffs  in  Magruder 
remain  imavailable.  The  available 
surveys  are  (1)  surveys  submitted  by 
non-plaintiffs  who  made  no  CBI 
claims;  (2)  surveys  submitted  by  non- 
plaintiffs  who  made  CBI  claims,  but 
later  withdrew  them;  and  (3)  surveys 
submitted  by  non-plainti£k  who  made 
CBI  claims,  which  EPA  denied  under 
the  procedures  set  out  in  40  CFk  part 
2. 
— EPA's  analytical  data  from  sampling 
and  analysis  of  the  wastes  of  concern, 
developed  in  the  early  1990s  and  used 
to  support  the  1994  and  1999 
proposed  listing  determinations,  as 
masked  and  aggregated  per  Table  1  of 
the  June  2003  settlement  agreement 
with  the  Magruder  pleiintiffs. 
— Split  sample  andyticed  data  submitted 
by  the  Color  Pigments  Manufacturing 
Association  (CPMA),  in  a  letter  dated 
April  20, 1994  from  J.  Lawrence 
Robinson  of  CPMA  to  Ed  Abrams  of 
EPA. 
— ^The  Toxics  Release  Inventory  (TRI) 

for  Reporting  Year  2000. 
— ^The  Europeein  Union  (EU)'s  dire.ctive 
for  a  community  ban  on  azocolourants 
(76/769/EEC,  Annex  I,  point  43), 
relating  to  restrictions  on  the 
marketing  and  use  of  certain 
dangerous  substances  and 
preparations  (azocolourants). 
— ^Public  comments  without  CBI  claims 
submitted  on  the  1994  and  1999 
proposed  listing  determinations. 
— Colour  Index  2.0,  Intermediates 

Database,  Third  Edition,  July  1999. 
— Kirk-Othmer  Encyclopedia  of 
Chemical  Technology,  Fourth  Edition, 
2001. 
— ^The  Stanford  Research  Institute 
(SRI)'s  2000  Directory  of  Chemical 
Producers. 
— Information  provided  by  trade 
associations  (CPMA  and  ETAD)  in 
2002-2003  regarding  the  status  of  dye, 
pigment  and  FD&C  facilities 
potentially  generating  the  wastes  of 
concern. 
— Information  provided  by  trade 
associations  (CPMA  and  ETAD)  in 
2002-2003  regarding  onsite  waste 
management  units  for  dyes  and/or 
pigments  manufactxuers  potentially 
generating  the  wastes  of  concern. 


— ^Dyes  and/or  pigments  manufacturers' 
websites. 

m.  Approach  Used  in  This  PropoMd 
Listing 

A.  Summary  of  Today's  Action 

In  hazardous  waste  listings 
promulgated  by  EPA,  we  typically 
describe  the  scope  of  the  listing  in  terms 
of  the  waste  material  and  the  industry 
or  process  generating  the  waste. 
However,  in  today's  rule,  we  are 
proposing  to  use  a  newly  developed 
"mass  loadings-based"  approach  for 
listing  dyes  and/or  pigments  production 
wastes.  In  a  mass  loadings-based  listing, 
a  waste  would  be  hazardous  once  a 
determination  is  made  that  it  contains 
any  of  the  constituents  of  concern  at  or 
above  specified  mass-based  levels  of 
concern. 

In  this  proposed  rule,  we  identify 
constituents  of  concern  likely  to  be 
present  in  nonwastewaters  which  may 
pose  a  risk  above  specified  mass  loading 
levels.  Using  risk  assessment  tools 
developed  to  support  oiu  hazardous 
waste  identification  program,  we 
assessed  the  potential  risks  associated 
with  the  constituents  of  concern  in 
plausible  waste  management  scenarios. 
From  this  analysis,  we  developed 
"listing  loading  limits"  for  each  of  the 
constituents  of  concern. 

U  you  generate  any  dyes  and/or 
pigments  production  nonwastewaters 
addressed  by  this  proposed  rule,  you 
would  be  required  either  to  determine 
whether  or  not  youi  waste  is  hazardous 
or  assume  that  it  is  hazardous  as 
generated  under  today's  proposed  K181 
listing.  (Note,  we  are  proposing  that  if 
wastes  are  otherwise  hazardous  due  to 
9n  existing  listing  in  §§  261.31-33  or  the 
hazardous  waste  characteristics  in 
§§  261.21-24.  the  listing  under  K181 
would  not  apply.)  We  are  proposing  a  . 
three-step  determination  process.  "Hie 
first  step  is  a  categorical  determination 
where  you  would  detennine  whether 
your  waste  falls  within  the  categories  of 
wastes  coveied  by  the  listing  (e.g., 
nonwastewaters  generated  from  the 
production  of  dyes  and/ or  pigments  that 
fall  within  the  product  classes  of  azo, 
triarylmethane,  perylene  or 
anthraquinone]  and  whether  any  of  the 
regulated  constituents  could  be  in  your 
waste.  If  you  detennine  under  this  first 
step  that  your  waste  meets  the 
categorical  description  of  K181  and  that 
your  waste  may  contain  any  K181 
constituent,  you  would  then  in  the 
second  step  determine  whether  your 
waste  meets  the  numerical  standards  for 
K181  [e.g.,  compare  the  mass  loading  of 
the  regulated  constituents  in  your  waste 
to  the  numerical  standards).  Your  waste 
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would  be  a  listed  hazardous  waste  if  it 
contains  any  of  the  constituents  of 
concern  at  a  mass  loading  equal  to  or 
greater  than  the  annual  hazairdous  mass 
limit  identified  for  that  constituent. 
Under  the  proposed  approach,  all  waste 
handlers  may  manage  as  nonhazardous 
all  wastes  generated  up  to  the  loading 
limit,  even  if  the  waste  subsequently 
exceeds  one  or  more  annual  mass 
loading  limits.  The  detailed  descriptions 
of  the  steps  you  would  be  required  to 
follow  to  demonstrate  that  your  waste 
does  not  exceed  the  K181  listing  limits 
is  presented  in  section  V.-Finally,  in  the 
thhtl  step,  you  would  be  able  to 
determine  whether  your  waste  is 
eligible  for  a  conditional  exemption 
from  the  K181  listing.  You  would  need 
to  demonstrate  that  your  waste  does  not 
exceed  a  higher  loading  limit  for  one 
constituent  and  that  it  is  being  disposed 
of  a  landfill  subject  to  design  standards 
set  out  in  §  258.40,  §  264.301,  or 
§265.301.  - 

B.  Why  Is  a  Mass  LoadingSiBased 
Approach  Being  Used  for  This  Listing? 

We  have  previously  proposed  two 
concentration-based  listing 
determinations  that  were  similar  to 
today's  proposal  of  a  mass  loadings- 
based  listing.  These  proposals  (the  1999 
dyes  and  pigments  Usting  proposal  and 
the  2001  paint  listing  proposal) 
identified  concentrations  that  would 
have  served  as  listing  levels  for  the 
constituents  of  concern  for  those  wastes. 
Both  proposals  dealt  with  industries 
that  generate  highly  variable  wastes.  We 
believed  these  proposals  added  a 
valuable  level  of  flexibility  to  the 
listings,  by  clarifying  the  levels  at  which 
the  wastes  of  concern  began  to  pose  risk 
that  warranted  hazardous  waste  control. 
These  levels  would  have  served  as  both 
pollution  prevention  goals,  whereby 
facilities  could  reengineer  their 
processes  to  minimize  specific  risks, 
and  built-in  delisting  levels,  allowing 
generators  to  exit  the  Subtitle  C  system  - 
without  invoking  the  rulemaking 
process  required  by  the  ciurent 
Delisting  Prograim. 

As  we  assessed  this  approach,  we 
concluded  that  a  mass  loadings-based 
approach  to  listing  dyes  and/or 
pigments  production  wastes  as 
hazardous  has  all  of  the  advantages  of 
a  coiicentration-based  listing.  For 
example,  a  mass  loadings-based 
approach  allows  generators  to  evaluate 
the  variable  wastes  they  generate 
in^vidually  for  hazard,  so  only  wastes 
that  are  hazardous  are  listed.  As  a  result, 
there  should  be  less  burden  on  dyes 
and/or  pigments  manufacturers  than 
would  be  imposed  by  a  traditional 
listing  that  would  biii^  entire  wastes 


into  the  Hazardous  waste  system, 
regardless  of  the  amount  of  constituents 
foimd  in  wastes  generated  by  individual 
generatoi  s.  Also,  a  mass  loadings-based 
listing  apiproach  may  provide  an 
incentiva^for  hazardous  waste 
generators  to  modify  their 
manufacturing  processes.  For  example, 
if  a  manufactiuer  has  a  listed  hazardous 
waste  baled  on  constituent-specific 
mass  loaaing  levels  established  by  EPA, 
the  genei  ator  knows  that  if  the  wastes' 
mass  loai  ling  levels  are  reduced  below 
the  regid  itory  level  due  to  raw  material 
substitut  on  or  process  change,  the 
waste  wc  uld  not  be  regulated  as  a  listed 
hazardov  s  waste.  Therefore,  the 
generatoi  may  decide  to  substitute  raw 
materials  in  order  to  generate  a 
nonhazai  dous  waste.  This  approach 
encouraf  es  waste  minimization  and 
reduced  use  of  toxic  constituents,  goals 
of  both  RjCRA  and  the  Pollution 
Preventi(  m  Act  of  1990  (42  U.S.C.  1310"l 
et  seq.,  P  xh.  L.  101-508,  November  5, 
1990). 

Sectioi  1 1003  of  RCRA  states  that  one 
goal  of  tl  e  statute  is  to  promote 
protectio  a  of  human  health  and  the 
envirouB  lent  and  to  conserve  valuable 
material  uid  energy  resources  by 
"minimi  cing  the  generation  of 
hazardot  s  waste  and  the  land  disposal 
of  hazar(  ous  waste  by  encouraging 
process  Substitution,  materials  recovery, 
properlyj conducted  recycling,  and  reuse 
and  treatnent."  Section  1003  further 
provides  that  it  is  a  national  policy  of 
the  United  States  that,  whenever 
feasible,  Ihe  generation  of  hazardous 
waste  is  to  be  reduced  or  eliminated  as 
expeditiously  as  possible. 

The  Pollution  Prevention  Act  of  1990 
provide^  a  hierarchy  of  approaches. 
Pollution  should  be  prevented  or 
reduced:  wastes  that  cannot  be 
prevented  should  be  recycled  or  reused 
in  an  en^  rironmentally  safe  manner; 
wastes  tkat  cannot  be  prevented/ 
reduced  lor  recycled  should  be  treated; 
and  dispiosal  or  release  into  the 
envirom  lent  should  be  chosen  only  as 
a  last  res  ort.  If  EPA  provides  a  mass 
loadings  based  target  in  the  listing, 
generate  rs  would  have  regulatory  and 
econom:  c  incentives  to  meet  the 
reduced  levels. 

The  m  ass  loading  approach  also  offers 
two  add  tional  advantages.  I*  will 
improve  environmental  protection  by 
capturin  i  large  volume,  dilute  wastes 
that  woi  Id  not  be  regulated  imder  a 
concent  ation-based  approach.  Also, 
since  it  i  equires  less  data  from 
individi  al  facilities,  it  allows  us  to 
move  f(4ward  on  the  last  of  the  HSWA- 
mandated  listings  without  complete 
resolution  of  the  Magruder  CBI 
litigatioA.    « 


While  this  approach  represents  a  new 
way  of  assessing  wastes,  we  believe  that . 
the  imderlying  concepts  of  assessing  the 
mass  of  constituents  of  concern  are 
similar  to  other  EPA  programs, 
including  reporting  that  may  be 
required  for  major  sources  imder  the 
CAA,  for  fecilities  subject  to  the  TRI, 
and  for  facilities  subject  to  NPDES 
permits.  Many  facilities  potentially 
impacted  by  this  listing  will  already  be 
assessing  constituent  masses  under 
these  types  of  prcwrams. 

EPA  solicits  public  comment  on  all 
aspects  of  this  mass-loading-based 
approach  to  making  a  listing 
determination,  including  the  impact  of 
such  an  approach  compared  to 
approaches  used  in  the  past  (e.g., 
concentration-based  approach)  and  its 
usefulness  as  a  means  of  encouraging 
pollution  prevention. 

C.  What  Wastes  Are  Generated  by  This 
Industry? 

As  explained  earlier  in  Section  n.G, 
we  estimate  that  ciurently  there  are  37 
active  dyes  and/or  pigments  facilities 
operated  by  29  companies  (excluding 
those  no  longer  making  in-scope  dyes 
and/or  pigments  products  and  those  due 
to  be  closed)  based  on  the  information 
provided  by  the  trade  associations 
(CPMA,  ETAD  and  lACM)  in  2002- 
2003. 

Based  on  the  non-CBI  portions  of  the ' 
1992  RCRA  §  3007  survey  data  (as 
supplemented  and  updated)  submitted 
by  entities  who  were  not  plaintiffs  in 
the  Magruder  litigation,  organic  dyes 
and/ or  pigments  manufecturers  mainly 
generate  die  following  types  of  waste: 
Wastewaters  (including  process  washes, 
equipment  rinse  waters,  and  other  waste 
liquors),  spent  solvents,  still  bottoms, 
wastewater  treatment  sludge  and  other 
solid  materials  (such  as  emission 
control  dust  and  fines,  off-specification 
products,  spent  filter  aids/cloths, 
process  sludge  and  filter  cake.) 

We  estimate  that  the  37  dyes  and/or 
pigments  production  facilities.generate  ~ 
up  to  22  million  metric  tons  of 
wastewaters  and  69,000  metric  tons  of 
nonwastewaters  per  year.^^  Out 
estimates  of  wastewater  generation  rates 
were  based  on  rates  reported  in  NPDES 
permits  for  those  facilities  that 
discharge  diiecdy  to  siuface  water.  For 
facilities  that  discharge  their 
wastewaters  indirectly  through  POTWs, 
we  estimated  their  wastewater 
generation  rates  using  data  compiled  by 


^B  See  "Economic  Assessment  for  the  Proposed 
Loadings-Based  Listing  of  Non-Wastewaters  from 
the  Production  of  Selected  Organic  Dyes,  Pigments, 
and  Food,  Drag,  and  Cosmetic  Colorants'  in  the 
'  public  docket  for  today's  proposed  rule  for  a 
description  of  our  waste  quantity  estimatioa. 
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the  Office  of  Water  in  support  of  the 
OCPSF  effluent  guidelines  development 
process.  We  estimated  nonwastewater 
generation  rates  by  applying  engineering 
estimates  of  wastewater  treatment 
sludge  generation  rates.  Wherever 
possible,  we  used  facility-specific 
generation  rates,  including  those 
provided  in  non-CBI  public  comments 
and  non-CBI  portions  of  §  3007  surveys. 
Note  that  our  estimates  of 
nonwastewater  generation  rates  do  not 
include  estimates  of  waste  solids  other 
than  wastewater  treatment  sludges  (e.g., 
filter  solids,  off-specification  products, 
etc.).  Our  review  of  the  non-CBI  §  3007 
data  show  that  these  waste  quantities 
are  often  significantly  smaller  than 
wastewater  treatment  sludge  quantities 
generated  at  the  same  facihties.  At  the 
same  time,  our  estimated 
nonwastewater  quantities  are  likely  to 
be  somewhat  overstated  due  to  oiu'  use 
of  conservative  assumptions  about  the 
amoimt  of  sludge  generated  diu-ing 
wastewater  treatment.  Consequendy,  we 
believe  that  our  estimates  of  wastewater 
treatment  sludge  volumes  are  large 
enough  to  encompass  volumes  of  the 
other  types  of  solids  generated  by  these 
facilities. 

D.  How  Are  These  Wastes  Currently 
Managed? 

We  used  the  following  sources  to 
characterize  the  management  of  those 
wastes  covered  by  this  listing 
determination: 

•  Non-CBI  portions  of  RCRA  §  3007 
surveys  submitted  by  facilities  that  are 
not  plaintiffs  in  the  Magmder  litigation. 

•  Non-CBI  public  comments  on  the 
1994  and  1995  proposed  listing 
determinations  for  this  industry. 

•  State  agencies. 

•  TRI. 

•  Industry  trade  associations. 

•  Facility  Web  sites. 

The  non-CBI  surveys  (available  in  the 
docket  for  today's  rule)  provided  limited 
historical  data  about  the  waste 
management  practices  performed  by  the 
surveyed  facilities,  including: 
Wastewater  treatment  in  tanks, 
wastewater  treatment  and/or.storage  in 
surface  impoundments,  discharge  of 
wastewaters  to  a  POTW  or  under 
NPDES,  solvent  recovery,  combustion  of 
waste  solids/liquids  onsite  or  offsite, 
fuel  blending  in  industrial  furnaces,  and 
disposal  of  nonwastewaters  in 
nonhazardous  landfills  onsite  or  offsite, 
and  disposal  of  nonwastewaters  in 
hazardous  offsite  landfills. 

We  explored  a  number  of  more  recent 
publicly  available  data  soim:es  to 
update  the  non-CBI  siuvey  information 
on  the  waste  management  practices  at 
the  operating  dyes  and/or  pigments 


production  facilities  and  to  understand 
current  management  practices  at 
facilities  whose  siuvey  data  were 
unavailable  due  to  the  Magmder 
injunction.  We  reviewed  non-CBI 
information  from  public  commenters  on 
the  December  22, 1994  and  July  23, 
.1999  proposed  rules.  The  commenters 
claimed  that  all  the  onsite  land  disposal 
units  of  concern  (nonhazardous  waste 
landfills  and  surface  impoimdments) 
described  in  the  1992  RCRA  §  3007 
survey  were  equipped  with  protective 
liners,  or  had  been  replaced  with  tanks, 
or  were  closed  or  undergoing  closure. 
(These  comments  have  been  placed  in 
the  docket  for  today's  proposal.) 

In  2002  we  contacted  nine  State 
agencies  to  learn  about  the  existing 
status  of  onsite  land  disposal  imits 
located  at  potential  dyes  and/or 
pigments  production  facilities  in  those 
States.  19  None  of  the  State  contacts 
identified  any  facilities  with  active 
onsite  land  disposal  units,  with  the 
exception  of  a  single  facility  slated  for 
closure  that  was  described  as  operating 
surface  impoimdments  equipped  with 
double  high  density  polyethylene 
(HOPE)  liners. 

Furthermore,  we  reviewed  the  most 
recent  available  TRI  data  (reporting  year 
2000)  for  onsite  and  offsite  chemical 
releases  of  interest  at  the  dyes  and/or 
pigments  production  facilities.  As 
summarized  in  the  Listing  Background 
Document,  the  TRI  data  describes  a 
variety  of  management  practices, 
including:  discharge  to  POTW  or  surface 
water;  thermal  treatment  in  offsite 
incinerators,  cement  kilns,  energy 
recovery  facilities,  or  fuel  blenders; 
disposal  in  onsite  landfills;  disposal  in 
offsite  landfills;  and  shipment  to  waste 
brokers  or  treatment  facilities. 

We  also  met  with  the  three  primary 
trade  associations  (CPMA,  ETAD,  and 
LACM)  in  December  of  2002.  The  trade 
associations  reviewed  our  compilation 
of  available  information  regarding  onsite 
waste  management  practices  at  known 
dyes  and/or  pigments  production 
facilities.  (See  meeting  summaries 
available  in  the  public  docket  for 
today's  proposed  rule.)  Both  CPMA  and 
ETAD  collected  additional  information, 
and  provided  input  on  the  status  of 
those  identified  onsite  waste 
management  practices  (copies  available 
in  the  public  docket  for  today's 
proposed  rule).  ETAD  indicated  that  the 
only  active  onsite  landfill  was  at  a 
facility  that  treats  waste  by  incineration 
prior  to  disposal.  This  is  consistent  with 
TRI  reporting  data,  which  show  that  the 


"  See  "On-Site  Waste  Management 
Detennination,"  dated  May  20.  2003  in  the  public 
docket  for  details. 


only  constituents  of  concern  that  were 
disposed  of  in  the  onsite  landfill  were 
metals  (presumably  the  organic 
constituents  were  effectively  destroyed). 
Fiuthermore,  ETAD  confirmed  that  the 
production  of  dyes  at  this  facility  was  a 
very  small  fraction  of  the  onsite 
production  processes.  Thus,  we  believe 
that  the  use  of  this  one  onsite  landfill 
was  not  representative  of  management 
practices  for  the  waste  we  are 
evaluating.  Based  on  all  of  this 
information,  we  concluded  that  all 
wastes  of  concern  going  to  landfills  are 
disposed  of  in  offsite  landfills.  As 
discussed  further  in  the  following 
sections,  we  ultimately  concluded  that 
all  of  the  landfiUed  wastes  are  placed  in 
municipal  solid  waste  landfills. 

Consistent  with  their  comments  on 
the  1994  and  1999  proposals,  the  trade 
associations  asserted  that  there  are 
ciurently  no  active  unlined  surface 
impoundments  at  operating  dyes  and/or 
pigments  production  facilities  that 
receive  untreated  in-scope  wastes,  since 
the  previously  identified  unlined  or 
clay-lined  onsite  impoundments  had 
been  closed.  The  trade  associations  vrere 
also  able  to  confirm  that  one  production 
facility  treats  wastewater  in  an 
impoundment  with  double  composite 
liners  (including  synthetic  materials) 
and  a  leachate  collection  system,  and 
that  one  other  facility  with  a  double- 
lined  impoundment  was  scheduled  to 
close. 

;  In  a  subsequent  review  of  some 
facility  websites,  we  discovered  that  one 
facility  operates  onsite  surface 
impoundments.  According  to  the  State 
regulating  authority  contacted,  these 
impoundments  are  clay-lined  and  are 
used  to  store  wastewater  after  treatment 
and  prior  to  NPDES  discharge.  This 
facility  is  discussed  in  more  detail  in 
section  IV.C. 

E.  What  Waste  Management  Scenarios 
Did  We  Select  for  Risk  Assessment 
Modeling? 

This  section  summarizes  our  findings 
and  conclusions  concerning  current 
dyes  and/or  pigments  production 
practices  for  nonhazardous  waste 
management;  the  plausible  waste 
management  scenarios  that  we  chose  to 
model  for  the  risk  assessment;  and  why 
we  did  not  model  certain  management 
practices. 

We  chose  to  model  three  waste 
management  scenarios  based  upon  our 
review  of  the  current  waste  handling 
practices  reported  in  the  publicly 
available  data  and  the  plausibility  that 
these  scenarios  represent  actual 
practices  that  are  used  or  could  be  used 
for  disposal  of  dyes  and/or  pigments 
production  wastes.  The  scenarios  that 
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we  chose  are  nonwastewaters  disposed 
in  nonhazardous  municipal  solid  waste 
landfills;  wastewaters  stored  and  treated 
in  on-site  tanks  prior  to  discharge  to  a 
POTW  or  under  a  NPDES  permit;  and 
wastewaters  managed  in  onsite  surface 
impoimdments  prior  to  discharge  to  a 
POTW  or  under  a  NPDES  permit.  The 
general  criteria  for  selection  of  plausible 
waste  management  scenarios  and  the 
rationale  for  choosing  each  of  these 
scenarios  are  described  in  this  section. 

1.  Plausible  Waste  Management 
Selection  Criteria  and  Modeling 
Considerations 

Our  regulations  at  §  261.11{a)(3)(vii) 
require  us  to  consider  the  risk 
associated  with  "the  plausible  types  of 
improper  management  to  which  the 
waste  could  be  subjected"  because 
exposures  to  wastes  (and  therefore  the 
risks  involved)  will  vary  by  waste 
management  practice.  The  choice  of 
which  "plausible  management 
scenario"  (or  scenarios)  to  use  in  a 
listing  determination  depends  on  a 
combination  of  factors  which  are 
discussed  in  general  terms  in  our  policy 
statement  on  hazardous  waste  listing 
determinations  contained  in  the  first 
proposed  Dyes  and  Pigments  Listing 
Determination  (59  FR  66072,  December 
22, 1994).  We  have  applied  this  policy 
in  all  subsequent  listings  and  believe  it 
is  appropriate  to  continue  to  apply  it 
here. 

Our  approach  to  selecting  waste 
management  scenarios  to  model  for  risk 
analysis  is  to  examine  current  industry 
management  practices;  assess  whether 
or  not  other  practices  are  available  to 
the  industry;  and  to  decide  what 
practices  the  industry  would  reasonably 
be  expected  to  use.  There  are  conunon 
waste  management  practices,  such  as 
landfilling,  which  we  generally  presume 
are  plausible  for  solid  wastes  and  which 
we  will  evaluate  for  potential  risk. 
There  are  other  practices  which  are  less 
common,  such  as  land  treatment,  which 
we  consider  plausible  only  where  the 
disposal  methods  have  been  reported  to 
be  practiced.  Where  a  practice  is 
actually  reported  in  use,  that  practice  is 
generally  considered  "plausible"  and 
may  be  considered  for  potential  risk.  In 
some  situations,  potential  trends  in 
waste  management  for  a  specific 
industry  suggest  we  will  need  to  project 
"plausible"  management  even  if  it  is  not 
currently  in  use  in  order  to  be  protective 
of  potential  changes  in  management  and 
therefore  in  potential  risk.  We  then 
evaluate  which  of  these  ciurent  or 
projected  management  practices  for 
each  waste  are  likely  to  pose  significant 
risk  based  on  an  assessment  of  exposure 


pathwa]  s  of  concern  associated  with 
those  pi  ictices. 

2.  Selec  ion  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Dyes  bnd/or  Pigments 
Nonwaa  tewaters 

The  n  ajority  of  nonwastewaters  are 
landfilh  d.  Based  on  information 
availabl ;  as  we  started  oiu  risk  analyses, 
we  decii  led  to  model  disposal  of 
nonwas!  ewaters  in  both  offsite 
municipal  solid  waste  landfills  and  a 
small  number  of  onsite  and  offsite 
nonhazardous  industrial  waste  landfills. 
After  w4  began  these  analyses,  ETAD 
submitted  additional  information 
indicatiiig  that  our  initial  information 
regarding  an  onsite  landfill  was  not 
relevantfas  the  facility  operating  that 
landfill  treats  waste  by  incineration 
prior  to  disposal.  In  addition,  we 
obtaine(  information  from  the  State  of 
Illinois :  egarding  the  offsite  landfill  that 
we  had  nitially  identified  as  an 
industri  il  landfill,  clarifying  that  this 
landfill  n  fact  accepts  municipal 
wastes.  ^Consequently,  we  decided  that 
disposa  in  an  industrial  landfill  is  not 
a  plausi  )le  management  practice  for 
these  wi  istes,  and  we  are  basing  our 
propose  i  listing  decision  solely  on  our 
assessm  mt  of  disposal  in  MSWLFs. 
Upon  receipt  of  this  information,  we 
modified  our  subsequent  modeling  runs 
to  reflec  t  a  landfill  distribution  that  was 
solely  n  ade  up  of  MSWLFs. 

The  p  rimary  difference  between 
modeliilg  industrial  nonhazardous 
landfills  and  municipal  landfills  is  that 
industri  al  nonhazardous  landfills  are 
slightly  smaller  than  mimicipal  landfills 
so  the  q  lantities  of  dyes  and/or 
pigments  production  waste  modeled  in 
an  industrial  landfill  would  be  a 
relatively  larger  proportion  of  the  total 
waste  quantities  going  into  the  unit. 
Given  tfte  linear  natiu%  of  our  modeling 
for  the  qrganic  loading  limits,  we  do  not 
believe  that  the  model  results  woidd 
differ  significantly  if  the  landfill  size 
distribiJtion  reflected  industrial 
landfill*.  The  preliminary  runs  that  we 
conducied  on  a  distribution  of 
industrnl  and  municipal  landfills 
reflected  our  preliminary  (and  incorrect) 
characterization  of  some  of  the  currently 
used  landfills  as  industrial 
nonhazi  irdous  landfills.  These 
prelimi:  lary  residts  were  very  similar  to 
the  rest  Its  for  MSWLFs  only  (that  serve 
as  the  b  ^is  for  today's  proposal). 

We  n  odeled  three  liner  scenarios: 
unlinec ,  clay-lined,  and  synthetic-lined 
landfill^.  The  risk  assessment  in  section 
III.G.2.d.i  contains  more  details  about 
our  risk  modeling  for  landfills  and  the 
three  lii  ter  scenarios.  In  past  listings, 
EPA  ha  I  not  included  the  effect  of  liners 


in  the  modeling  of  releases  from 
landfills.  Previously,  we  generally 
assumed  that  liners  may  fail  over  the 
long  term,  and  therefore  we  modeled 
landfills  as  if  they  were  unlined.  We 
have  been  reluctant  to  take  liners  into 
account  due  to  the  uncertainties  in  the 
long  term  efiicacy  of  liners  and  because 
we  lacked  data  that  we  could  use  to 
project  infiiltration  rates  from  a  lined 
\mit.2o 

'    More  recently,  EPA  has  modeled 
reduced  infiltration  rates  for  lined 
landfills  to  support  the  Guide  for 
Industrial  Waste  Management.  The 
Industrial  Waste  Evaluation  Model     " 
(rWEM)  incorporated  models  to  evaluate 
the  groundwater  protection  afforded  by 
various  liner  systems.^'  For  modeling 
composite  liners,  the  IWEM  used 
empirical  data  for  infiltration  rates 
collected  from  lined  landfills.  As  part  of 
the  effort  to  characterize  and  develop 
distributions  for  the  infiltration  rates 
through  liners,  EPA  collected 
information  for  nonhazardous  waste 
management  unit  liner  systems  (i.e.,  the 
rates  of  leachate  infiltration  through 
liners).22  EPA  is  today  proposing  to  use 
data  collected  in  this  effort  to  construct 
distributions,  of  infiltration  rates  for 
modeling  of  Subtitle  D  MSWLFs. 
We  beBeve  it  is  appropriate  to 
consider  liners  in  today's  listing 
determination  for  several  reasons.  First, 
we  have  no  indication  that  these  wastes 
are  (or  are  likely  to  be)  landfiUed  in 
cells  without  liners.  In  comments  on  the 
earlier  listing  proposals  for  dye  and 
pigment  wastes,  industry  groups  (ETAD 
and  CPMA)  stated  that  industry  does 
not  use  unlined  landfills;  ETAD  went 
further  and  identified  the  landfills  being 
used  by  their  members  and  described 
the  liner  systems  in  place  at  these 
landfills.  Second,  CERCLA  liability     ^ 
concerns  create  strong  incentives 
against  the  operation  of  such  units  by 
landfill  owners  and  against  the 
placement  of  these  wastes  in  such  units 
by  waste  generators.  Third,  our  data 
show  that  the  industry  uses  municipal 
'solid  waste  landfills.  These  units  have 
been  subject  to  the  Part  258  standards 


2°  For  example,  we  aigued  this  most  recently  in 
the  chlorinated  alphatics  listing,  where  we 
concluded  that  uncertainties  regarding  the  long- 
tenn  effectiveness  of  landfill  liners  were  sufficient 
to  support  a  decision  to  list.  We  emphasized, 
however,  that  this  decision  was  specific  to  a  waste 
containing  high  concentration  of  mercury,  a  highly 
toxic,  very  persistent  constituent.  65  FR  67101 
tNov.  8,  2000). 

^'i  Industrial  Waste  Management  Evaluation 
Model  (IWEM)  Technical  Background  Document. 
EPA530-R-02-012,  U.S.  EPA.  August  2002.  See 
also  http://www.epa.gov/epaoswer/non-hw/ 
industd/iwem_tbd.htm. 

22  "Characterization  of  Infiltration  Rate  Data  to 
Support  Groundwater  Modeling  Efiorts,"  Draft 
Final  TetraTech.  Inc.  September  28,  2001. 
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since  the  regulations  were  promulgated 
in  1991.  Fourth,  we  previously  have 
considered  the  attenuative  properties  of 
liners  in  prior  listing  determinations  for 
surface  impoundments  [e.g.,  see  the 
proposal  for  listing  paint  manufactiuing 
wastes  at  66  FR  10108,  February  13, 
2001),  as  well  as  in  the  Guide  for 
Industrial  Waste  Management.  Finally, 
we  now  have  data  describing  infiltration 
rates  through  various  liner  systems, 
allowing  us  to  build  distributions 
reflective  of  real  landfills.  For  these 
reasons,  we  believe  it  is  now 
appropriate  to  assess  the  impact  of 
liners  on  the  attenuation  of  toxicants  in 
waste  management  imits,  where  such 
liners  are  widely  used  for  the  disposal 
of  the  wastes  of  interest.  We  request 
comments  on  this  approach. 

Available  data  suggests  that  a 
relatively  small  portion  of  the 
nonwastewaters  from  dyes  and/or 
pigments  production  are  combusted 
and,  consequently,  that  combustion  is  a 
plausible  management  method.  We 
chose  not  to  model  combustion.  In  past 
listing  determinations  where  we  have 
attempted  to  assess  risks  from 
incineration,  we  found  that  the  potential 
risks  from  the  release  of  constituents 
through  incineration  would  be  at  least 
several  orders  of  magnitude  below 
potential  air  risks  from  releases  from 
tanks  or  impoundments  [see  listing 
determination  for  solvent  wastes  at  63 
FR  64371,  November  19, 1998).  Further, 
it  is  difficult  to  model  what  goes  into 
combustion  units  in  relation  to  the 
residual  constituents  that  are  released 
fit)m  the  combustion  unit  either  in  ash 
or  air.23  We  believe  the  existing  and 
proposed  air  regulation  can  effectively 
regulate  these  combustion  units,  as 
described  in  section  n.E. 

Furthermore,  we  did  not  model 
management  in  Subtitle  C  landfills. 
Subtitle  C  modeling  is  vmnecessary, 
since  we  modeled  a  less  protective 
MSWLF  scenario.  Finally,  we  also  did 
not  model  management  scenarios  that 
involved  recycling.  We  had  no 
information  to  lead  us  to  believe  that 
such  practices  involved  land  placement. 
As  explained  below,  we  modeled  air 
releases  from  wastes  in  tanks  and  foimd 
no  risks  warranting  listing.  We  think 
secondary  materials  stored  in  tanks 
prior  to  recycling  would  pose  similarly 
low  risks. 


3.  Selection  of  Waste  Management 
Scenarios  for  Risk  Assessment  Modeling 
of  Dyes  and/or  Pigments  Production 
Wastewaters 

As  delineated  in  section  UI.D,  the 
publicly  available  data  showed  a 
number  of  management  scenarios  of 
interest  for  wastewaters  fitjm 
production  of  dyes  and/or  pigments: 
management  in  tanks  or  surface 
impoundments  prior  to  discharge  to  a 
POTW  or  under  an  NPDES  permit; 
incineration;  and  fuel  blending  in 
industrial  furnaces. 

We  modeled  two  scenarios:  (1)  Onsite 
treatment  of  wastewater  in  tanks,  and 
(2)  onsite  management  of  wastewaters  in 
clay-lined  and  synthetic-lined  siuface 
impoimdments.  As  described  in  the 
previous  section,  currently  operating 
organic  dyes  and/or  pigments 
production  facilities  manage  their 
wastes  in  these  types  of  units.  We  also 
modeled  luilined  siu-face 
impoundments,  although  we  did  not  use 
these  results  as  the  basis  for  our  listing 
determination.  We  believe  imlined 
impoimdments  are  unlikely  to  be 
utilized  for  imtreated  wastewater,  not 
only  because  our  data  do  not  indicate 
that  such  units  are  currently  in  use,  but 
also  because  storage  or  treatment  in  an 
impoundment  wi&out  any  kind  of  liner 
seems  imlikely. 

For  surface  impoundments,  EPA  has 
recently  relied  on  the  effectiveness  of 
liners  in  deciding  not  to  list  wastewaters 
from  paint  manufacturing.^-*  Although 
we  did  not  try  to  model  liner 
performance  for  paint  wastewaters,  we 
assumed  that  composite  liners  provide 
significant  protection  during  the 
relatively  short  operational  life  of  an 
impoimdment  (30  to  50  years).  As  noted 
in  the  final  determination  for  paint 
mtmufacturing  wastes,  we  believe  that 
the  level  of  protection  afforded  by  a 
liner  system  would  be  significant  (67  FR 
16267).  Furthermore,  if  leaks  occurred 
during  its  operating  life,  the  unit  can  be 
drained  and  repaired.  Since  we  do  not 
have  data  on  infiltration  rates  for  lined 
siuface  impoimdments,  we  used 
calculated  infiltration  rates.  This  is  the 
same  approach  used  for  the  IWEM 
guidance,  referenced  above  for  lined 
landfills;  see  the  Risk  Background 
Document  for  today's  proposal  for  more 
discussion. 

We  believe  it  is  appropriate  to 
consider  liners  in  modeling  surface 
impoundments  in  today's  listing 
determination  for  reasons  similar  to 
those  noted  for  landfills  in  the  above 
section.  Specifically,  our  data  indicate 


"  Whle  other  products  of  incomplete  combustion 
may  present  possible  risks,  it  is  difficult  for  us  to 
assess  this  potential  for  the  chemicals  of  concern. 


^*  See  the  proposed  rule  at  66  FR  10108  (Feb.  13, 
2001)  and  the  final  rule  at  67  FR  16267  (Apr.  4, 
2002). 


that  the  untreated  wastewaters  in  scope 
are  not  (and  are  not  likely  to  be) 
managed  in  impoundments  without 
liners.  Industry  groups  (ETAD  and 
CPMA)  have  confirmed  that  there  are  no 
active  unlined  surface  impoundments  at 
operating  dyes  and/or  pigments 
production  facilities  that  receive 
imtreated  in-scope  wastes.  We  believe  it 
is  less  likely  that  unlined  landfills 
would  be  in  operation  in  the  futiu«, 
given  liability  concerns.  Also,  we  are 
using  an  approach  similar  to  that  we 
used  for  describing  infiltration  rates 
through  various  liner  systems  for  the 
IWEM  guidance.  We  request  comments 
on  this  approach. 

We  did  not  assess  discharges  of 
wastewaters  by  dye  and/or  pigment 
facilities  under  NPDES  permits  or 
discharges  to  POTWs.  The  discharges  to 
surfece  waters  are  regulated  under  the 
Clean  Water  Act  by  means  of  NPDES 
permits  or  national  pretreatment 
standards.  Many  of  these  discharges  are 
excluded  from  RC31A  hazardous  waste 
regulation.  See  40  CFR  261.4(a)(1)  and 
(2).  We  also  chose  not  to  model 
combustion  of  wastewaters  in 
incinerators,  cement  kilns  or  industrial 
furnaces.  In  the  previous  section  on 
nonwastewaters,  we  explain  the 
Agency's  rationale  for  not  modeling 
combustion  or  fuel  blending.  That 
rationale  applies  equally  to  wastewaters. 

F.  What  Factors  Did  EPA  Incorporate 
Into  Its  Quantitative  Risk  Assessment? 

In  making  listing  determinations,  the 
Agency  considers  the  listing  criteria  set 
out  in  40  CFR  261.11.  The  criteria 
provided  in  40  CFR  261.11(a)(3)  include 
eleven  factors  for  determining 
"substantial  present  or  potential  hazard 
to  human  health  and  the  environment." 
Nine  of  these  factors,  as  described 
generally  below,  are  incorporated  into 
EPA's  risk  assessment  for  the  wastes  of 
concern: 

•  Toxicity  (§  261. ll(a)(3){i))  is 
considered  in  developing  the  health 
benchmarks  used  in  die  risk  assessment 
modeling. 

•  Constituent  concentrations 
(§261.11(a)(3)(ii))  and  the  quantities  of 
waste  generated  (§  261.11(a)  (3)(viii))  are 
combined  in  the  calculation  of  mass 
loading  levels  that  pose  a  hazard. 

•  Potential  to  migrate,  persistence, 
degradation,  and  bioaccumulation  of  the 
hazardous  constituents  and  any 
degradation  products  (§§  261(a)(3)(iii), 
261.11(a)(3)(iv),  261.11(a)(3)(v),  and 
261.11(a)(3)(vi))  are  all  considered  in 
the  design  of  the  fate  and  transport 
models  used  to  determine  the 
concentrations  of  the  contaminants  to 
which  individuals  are  exposed. 
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As  discussed  in  the  previous  section, 
we  considered  two  factors,  plausible 
mismanagement  and  other  regulatory 
actions  ((§§  261.11(a)(3)(vii)  and 
261.11(a)(3](x)]  in  establishing  the  waste 
management  scenario(s)  modeled  in  the 
risk  assessment. 

One  of  the  remaining  factors  of  the 
eleven  listed  in  261.11(a)(3)  is. 
consideration  of  damage  cases 
(§  261.11(a)(3)(ix));  this  is  discussed  in 
section  G.5  below.  The  final  factor 
allows  EPA  to  consider  other  factors  as 
appropriate  (§  261.11{a)(3)(xi)). 

EPA  conducted  analyses  of  the  risks 
posed  by  the  wastes  evaluated  for  this 
listing  to  determine  the  mass  loadings  of 
constituents  that,  if  found  in  dyes  and/ 
or  pigments  production  wastes,  would 
meet  the  criteria  for  listing  set  forth  in 
§  261.11(a)(3).  Section  G  discusses  the 
human  health  risk  analyses  and 
ecological  risk  screening  analyses  EPA 
conducted  to  support  our  proposed 
listing  determinations  for  dyes  and/ or 
pigments  production  wastes.  We 
consider  the  risk  analyses  in  developing 
our  listing  decisions  for  each  of  the 
wastes. 

G.  Overview  of  the  Risk  Assessment 

We  conducted  a  risk  assessment  to 
calculate  the  mass  loadings  of 


individ  lal  constituents  that  can  be 
presentjin  waste  and  remain  below  a 
specifie|d  level  of  risk  to  both  hiunans 
and  the  environment. 

To  es  :ablish  these  listing  levels,  we: 
(1)  Sele  :ted  constituents  of  potential 
concen  in  wastes  £rom  dyes  and/or 
pigmen  s  production,  (2)  evaluated 
plausib  e  waste  management  scenarios 
(as  desoribed  previously  in  section 
IIl.E),  (^)  calculated  exposure 
concentrations  by  modeling  the  release 
and  transport  of  the  constituents  from 
the  waae  management  unit  to  the  point 
of  exposure,  and  (4)  calculated  waste 
constiti  ent  loadings  that  are  likely  to 
pose  uc  acceptable  risk.  In  addition,  we 
conduc  ed  a  screening  level  ecological 
risk  ass  ;ssment  to  ensure  that  the 
loading  limits  were  protective  of  the 
environ  ment. 

The  f  )llowing  sections  explain  the 
selectia  ti  of  the  constituents  that  we 
evaluat  »d  in  the  risk  assessment  and 
present  an  overview  of  the  analysis  we 
used  to  calculate  risk-based  listing 
levels  fi  )r  nonwastewaters  and 
wastew  iters  from  dyes  and/ or  pigments 
produc  ion.  Details  of  the  risk 
assessn  ent  are  provided  in  the  Risk 
Assessi  lent  Background  Document, 
which  i  s  in  the  docket  for  today's  rule. 


Table  III-1.— Dyes 


1.  How  Did  EPA  Chose  Potential 
Constituents  of  Concern? 

Our  overall  goal  in  choosing  potential 
constituents  of  concern  was  to  identify 
a  list  of  chemicals  that  could  reasonably 
be  expected  to  be  associated  with  wastes 
from  the  production  of  azo, 
triarylmethane,  perylene  or 
anthraquinone  dyes  or  pigments  and 
that  could  be  derived  entirely  from 
soiu-ces  that  were  not  restricted  by  the 
Magruder  injunction. 

We  first  created  a  primary  list  of  all 
of  the  chemicals  identified  in  a  series  of 
non-CBI  data  sources,  and  then  removed 
from  that  list  those  compounds  not 
expected  to  have  toxicity  benchmarks 
and  those  chemicals  not  expected  to  be 
directly  linked  with  the  manufacture  of 
the  dyes  and  pigments  of  concern.  This 
process  ultimately  resulted  in  the 
identification  of  35  constituents  of 
concern  (CoC)  [see  Table  lll-l  below) 
that  we  further  assessed  via  risk 
assessment.  The  details  of  this  analysis 
are  described  in  "Background 
Document:  Development  of  Constituents 
of  Concern  for  Dyes  and  Pigments 
Listing  Determination,"  available  in  the 
docket  for  today's  proposal. 


AND  Pigments  Constituents  of  Concern 


Chemical  compound 

Aminoanthraquinone 

Aniline  

o-Anisidine  

Azobenzene  

Barium.. ; 

Benzaldehyde 

Benzidine  

4-4'-bis(dimethylamino)  benzophenone 

'  4-Chloroan<llne „ 

Copper  

p-Cresidine r. 

p-Cresoi  .- 

1 ,2-Dichlorobenzene 

3,3'-Dichlorobenzidine  

3,3'-Dimethoxyt>enzidine 

2,4-Dimethylaniline  

N.N-Dimethylaniline  

3,3-'Dlmethylbenzidine 

Diphenyiamine  

Fonmaldehyde  

Lead 

Methanol  

4,4'-MethyienedianiKne 

Naphthalene 

5-Nitro-o-anisidlne .^ 

5-Nitro-o-toluidine  „. 

Phenol 

1 ,2-Phenytenediamine  

1 ,3-Phenytenediamine  ,., 

1 ,4-Phenylenedlamine  

Sodium  nitrite 

Tokjene-2,4-diamine T. 

o-Tokiidine  ..1 , 

p-Toluidin§  _ 


Synonyms 


CAS 


2-AminoanthrBquinone  

Benzenaminac  aminobenzene 

2-Methoxyani  Ine,  2-methoxybenzenamlne 
Diphenyldiazt  ne,  diphenyl  diimide 


p-Chloroanilir  e 


2-Methoxy-5-  nethylbenzenamine,  3-amino-4-methoxytoluene 

4-Methytpher  3l 

o-Dlchtorober  zene  „ 

3,3'-Dichlorol^phenyl-4,4'-ylenediamlne 
DIanisidine  . 
2,4-Xylldine 
N,N-Dinr)ethyl>enzenamine 


4,4'-bi-o-Tolu  dine,  diaminoditolyl 
N-Phenylben;  eneamine  


2-methoxy' 
2-methyl-5-ni|roaniline 


p-p'-Diamino<  iphenyl  methane;  4,4'-methylene-bis[benzenamine] 


5-hitroaniline 

;  2-amino-4-nitrotoluene 


o-phenylenedamine,  2-aminoaniline  . 
3-Aminoanilir  e,  m-phenytenediamine 
4-aminoaniiin  b;  p-Phenylenediamine  . 


4-m-tolylene<|ami 

2-toluidine; 

4-toluidine;  44aminotoluene 


ine,  2,4-diaminotoluene,  4-methyl-m-  phenytenedlamine 
24aminoto<uene „., 


117-79-3 
62-53-3 
90-04-0 

103-33-3 
7440-39-3 

100-52-7 
92-87-5 
90-94-8 

106-47-8 
7440-50-8 

120-71-8 

106-44-5 
95-50-1 
91-94-1 

119-90-4 
95-68-1 

121-69-7 

119-93-7 

122-39-4 

50-00-0 

7439-92-1 

67-5e-1 

101-77-9 
91-20-3 
99-59-2 
99-55-8 

108-95-2 
95-54-5 

108-45-2 

106-50-3 

7632-00-0 

95-80-7 

95-53-4 

106-49-0 


Federal  Register/VoL  68.  No.  227/Tuesday.  November  25.  2003 /Proposed  Rules  66181 


TABLE  III-1.— Dyes  and  Pigments  Constituents  of  Concern— Continued 


Chemical  compound 


Zinc 


Synonyms 


CAS 


7440-66-6 


Chir  primary  data  sources  (described 
in  section  n.H  of  this  notice  and  in  the 
public  docket  for  today's  rule)  used  to 
develop  the  CoC  lists  include: 

•  Sampling  and  anedytical  data 
collected  by  EPA  (as  summarized  in 
Table  1  of  tiie  Afagruder  consent  order) 
and  split  sample  analytical  data 
compiled  and  provided  by  CPMA. 
These  data  characterized  wastes 
generated  from  dyes  and/or  pigments 
production. 

•  Non-CBI  RCRA  §  3007  survey  data 
characterizing  wastes  from  dyes  and/or 
pigments  production. 

•  A  list  of  22  aromatic  amines 
associated  with  azo  dyes  regulated  by 
the  European  Union. 

•  Intermediates  associated  with  dye 
and  pigment  products  reported  to  be 
manufactured  in  the  U.S.  in  the  "Colour 
Index,"  Third  Edition. 

•  Public  comments  on  the  prior  1994 
and  1999  proposed  listing 
determinations  for  dyes  and  pigment 
wastes. 

•  TRI  releases  reported  by  known 
manufacturers  of  dyes  and/or  pigments 
impacted  by  this  proposal. 

We  found  data  linking  each  of  the  35 
CoCs  listed  above  to  dyes  and/or 
pigments  manufactxu-e  from  at  least  two 
(and  generally  from  at  least  four)  of 
these  data  sources,  and  often  found 
additional  corroborating  data  from  other 
more  general  encyclopedia  and 
chemical  dictionaries.  In  addition,  we 
found  toxicity  benchmark  data  for  each 
of  these  CoCs,  allowing  us  to  conduct 
risk  assessment  modeling  of  these 
compounds.  As  an  example,  we 
identified  4-chloroaniline  as  a  CoC 
because  (1)  it  was  detected  in  our  and 
CPMA's  analytical  data;  (2)  it  was 
confirmed  as  present  in  dyes  and/or 
pigments  wastes  in  public  comments; 
(3)  it  was  reported  to  be  released  by 
known  dyes  and/or  pigments 
manufacturers  in  the  TRI;  (4)  it  is 
regulated  by  the  Eiiropean  Union  as  an  ■ 
aromatic  amine  linked  to  azo  dyes;  and 
(5)  we  identified  toxicity  benchmarks 
that  allowed  us  to  conduct  risk 
assessment  modeling  of  this  compoimd. 

2.  What  Was  EPA's  Approach  to 
Conducting  Human  Health  Risk 
Assessment? 

The  risk  analysis  for  the  dyes  and/or 
pigments  production  wastes  estimates 
the  mass  loadings  of  individual 
constituents  that  can  be  present  in  each 


waste  and  still  provide  a  specified  level 
of  protection  to  himian  health  and  the 
environment.  The  risk  assessment 
evaluates  waste  management  scenarios 
that  may  occiu  nationwide.  We  selected 
a  national  analysis  that  captures 
variability  in  meteorological  and 
hydrogeological  conditions  for  this 
listing  determination  because  facilities 
that  manage  the  wastes  of  interest  are 
foimd  in  many  areas  of  the  coimtry. 
For  this  listing  determination,  we 
defined  the  target  level  of  protection  for 
human  health  to  be  an  incremental 
lifetime  cancer  risk  of  no  greater  than 
one  in  100,000  (lO"')  for  carcinogenic 
chemicals  and  a  hazard  quotient  of  1.0 
for  noncarcinogenic  chemicals.  The 
hazard  quotient  is  the  ratio  of  an 
individual's  chronic  daily  dose  of  a 
constituent  to  the  reference  dose  for  that 
constituent,  where  the  reference  dose  is 
an  estimate  of  the  daily  dose  that  is 
likely  to  be  without  appreciable  risk  of 
deleterious  effects  over  a  lifetime. 

To  determine  the  allowable  mass 
loadings  for  constituents  of  concern,  we 
used  a  probabilistic  analysis  to  calculate 
the  exposure  to  nearby  residents  from 
disposal  of  those  constituents  in  the 
types  of  waste  management  units  used 
by  the  dyes  and  pigments  industries.  We 
then  set  the  allowable  loading  level 
such  that  the  exposure  to  each 
constituent  would  not  exceed  the  target 
level  of  protection  for  90  percent  of  the 
nearby  residents  (adults  and  children). 
Thus,  the  allowable  mass  loadings  meet 
a  target  cancer  risk  level  of  10  ~5  or 
hazard  quotient  of  one  for  90  percent  of 
the  receptor  scenarios  we  evaluated.  We 
calculated  estimates  of  exposure  in  the 
upper  end  of  the  distribution  (i.e.,  at  or 
above  the  90th  percentile),  while 
avoiding  estimates  that  are  beyond  the 
true  distribution.  EPA  guidance  for  risk 
characterizations  states  that  "the  'high 
end'  of  the  risk  distribution  (generally 
the  area  of  concern  for  risk  managers)  is 
conceptually  above  the  90th  percentile 
of  the  actual  (either  measiu^  or 
estimated)  distribution.  This  conceptual 
range  is  not  meant  to  precisely  define 
the  limits  of  this  descriptor,  but  should 
be  used  by  the  assessor  as  a  target  range 
for  characterizing  'high-end  risk.' "  ^s 
Therefore,  a  high-end  estimate  that  falls 
within  the  range  (at  or  above  the  90th 


percentile  but  still  realistically  on  the 
distribution)  is  a  reasonable  input  to  a 
decision. 

We  believe  that  the  90th  percentile 
levels  from  our  probabilistic  analysis  are 
appropriate  to  set  the  levels  for  this 
mass  loadings-based  listing.  The  dyes 
and/or  pigments  production  waste  that' 
remains  nonhazardous  at  the  proposed 
levels  would  pose  risks  below  that 
indicated  by  the  benchmark  risk  level  at 
the  90th  percentile.  We  also  used  the 
90th  percentile  risk  levels  in  two  prior 
proposed  concentration-based  listings. 
See  the  proposed  rules  for  wastes  from 
paint  manufacturing  (66  FR  10060, 
February  13.  2001)  and  two  dyes  and/ 
or  pigments  wastes  (64  FR  40192,  July 
23. 1999).26 

A  probabilistic  analysis  calculates 
distributions  of  results  (in  this  case  a 
protective  mass  loading  for  each 
constituent)  by  allowing  some  of  the 
parameters  used  in  the  analysis  to  have 
more  than  one  value.  The  model  is  run 
numerous  times  (for  this  analysis  we 
generally  ran  the  model  10,000  times), 
each  time  with  different  values  selected 
from  the  distributions  of  input 
parameters.  A  parameter  is  any  one  of 
a  nimiber  of  inputs  or  variables  (such  as 
distance  between  the  waste  management 
unit  and  the  receptor)  required  for  the 
fate  and  transport  and  exposure  models 
and  equations  that  EPA  uses  to  assess 
risk.  In  the  probabilistic  analysis,  we 
vary  sensitive  parameters  for  which 
distributions  of  data  are  available. 

Parameters  varied  for  this  ansdysis 
include  waste  management  unit  size, 
parameters  related  to  the  location  of  the 
waste  management  unit  such  as  climate 
and  hydrogeologic  data,  location  of  the 
receptor,  and  exposure  factors  (e.g.. 
drinking  water  ingestion  rates).  In  some 
cases,  to  maintain  the  inherent 
correlation  between  parameters,  we  treat 
multiple  parameters  as  a  single 
parameter  for  the  purpose  of  conducting 
the  analysis.  We  do  this  to  prevent 
inadvertently  combining  parameters  in 
oiu:  analysis  in  ways  that  are  unrealistic. 
For  example,  we  treat  environmental 
setting  (location)  parameters  such  as 
climate,  depth  to  groundwater,  and 


^^  "Guidance  on  Risk  Chancterization  for  Risk 
Managers  and  Risk  Assessors,"  by  then  Deputy 
Administrator  F.  Henry  Habicht,  1992. 


26  For  traditional  listing  decisions,  we  have 
considered  a  range  of  probabilistic  results  at  or 
above  the  90th  percentile,  e.g.,  see  the  proposed 
listings  for  wastes  from  the  production  of 
chlorinated  aliphatics  (64  FR  46476,  August  25, 
1999)  and  inorganic  chemicals  (65  FR  55684 
September  14,  2000). 
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aquifer  type  as  a  single  set  of 
parameters.  We  believe  that,  for 
example,  allowliig  the  climate  from  one 
location  to  be  paired  with  the  depth  to 
groundwater  from  another  location 
could  result  in  a  scenario  that  would  not 
represent  reality. 

We  set  some  of  the  parameters  in  the 
probabilistic  analysis  as  constant  values 
because  (1)  there  are  insufficient  data  to 
develop  a  probability  distribution 
function,  andX2)  from  previous  listing 
determinations,  the  analysis  has  been 
shown  to  be  insensitive  to  the  value  of 
the  parameter. 

a.  What  Waste  Management  and 
Release  Scenarios  Were  Modeled? 

We  evaluated  three  waste 
management  units  that  represent 
plaiisible  management  scenarios  that  are 
likely  destinations  for  dyes  and/or 
pigments  production  waste.  The 
modeled  units  were  nonhazardous 
landfills,  surface  impoundments,  and 
wastewater  treatment  tanks.  Section 
III.E  describes  in  detail  why  these  waste 
management  imits  were  selected  for 
evaluation  in  the  risk  assessment.  The 
waste  management  scenarios  for  each  of 
these  units  were  created  using  publicly 
available  information  reported  and 
provided  by  industry  on  the 
management  of  their  dyes  and/or 
pigments  production  wastes.  In 
addition,  we  used  information  on  the 
national  distributions  of  waste 
management  unit  characteristics  (e.g., 
size  and  waste  capacity)  collected  with 
surveys  conducted  for  other 
rulemakings  to  establish  the 
characteristics  of  the  waste  management 
units. 

As  noted  in  section  in.E.2,  we 
originally  believed  that  feicilities 
managed  dyes  and/or  pigments  wastes 
in  onsite  or  offsite  nonhazardous 
landfills  that  are  not  MSWLFs,  i.e.. 
Subtitle  D  "industrial  landfills."  Thus, 
our  initial  modeling  of  landfill  scenarios 
used  a  distribution  of  landfills  that 
included  a  small  fraction  of  industrial 
units  (91  percent  MSWLFs  and  9 
percent  industrial  landfills).  Further 
review  of  the  available  information 
showed  that  we  did  not  have  any 
evidence  that  industrial  landfills  were 
currently  in  use  for  these  wastes. 
Therefore,  subsequent  risk  analyses 
used  a  landfill  distribution  made  up  of 
MSWLFs  only.  As  previously  discussed, 
the  diffierences  between  the  industrial 
and  MSW  landfill  scenarios  were 
relatively  minor;  this  change  did  not 
have  a  significant  impact  on  the  risk 
residts.  Also,  in  the  initial  analyses,  we 
inadvertently  used  a  landfill  life  of  forty 
years,  while  for-subsequent  modeling 
we  collected  this  to  a  thirty-year  life. 
We  have  used  a  thirty-year  life  in  recent 


listings,  tnd  we  believe  a  thirty-year  life 
is  more  a  ppropriate  for  MSWIJFs.^' 
Comparii  ons  of  some  modeling  runs 
using  th(  different  landfill  lives  and 
distribut  ons  showed  that  these  were 
not  signi  leant  factors. 

We  na  'e  developed  distributions  for 
each  typ(  t  of  waste  management  unit 
that  char  icterizes  the  units'  capacities 
and  dim(  insions  (e.g.,  area  and  depth). 
These  di  nensions  and  operating 
characte^stics  are  important 
detenninants  of  the  extent  to  which  a 
contaminant  may  be  released  from  the 
unit.  Weiassiune  specific  operational 
lifetimes  (between  30-50  years)  for  each 
type  of  waste  management  unit,  as  well 
as  difiierfat  lengths  of  time  during 
which  constituents  are  assumed  to  be 
released  from  these  imits. 

We  determined  that  releases  from  all 
of  the  wdste  management  units  (tanks, 
landfills,  and  surface  impoimdm^nts) 
can  occvk  through  release  of  vapor 
emissioiK  to  the  air.  We  evaluated  air 
releases  ^or  organic  constituents  that 
had  a  tojiicity  benchmark  for  the 
inhalatioQ  exposure  route.  Seventeen  of 
the  30  oipanic  constituents  assessed  did 
not  havefadequafe  benchmarks  for  such 
analysis.)  We  did  not  assess  the  metals 
for  vapot  emissions  because  they  do  not 
volatiliz*.  We  assumed  that  particulate 
emissions  to  the  air  from  solids 
disposed  in  landfills  wo\ild  be  minimal 
because  mimicipal  landfills  are 
typicall)  required  to  have  daily  cover 
(see  regu  lations  for  daily  cover  at 
§  258.21  .  Therefore,  we  did  not 
consideit  particulate  emissions  for  either 
organic  Or  metal  constituents  in  this 
assessment. 

For  lamdfiU  and  surface  impoimdment 
scenario^,  we  determined  that  releases 
could  al^o  occiu-  through  leaching  of 
waste  catitaminants  into  the  subsurface 
to  both  { roimdwater  and  surface  water. 
The  Age  icy  assiuned  that  landfills  and 
surface  i  [npoundments  followed 
standard  construction  and  operational 
requirements  such  that  runoff  and  water 
erosion  4id  not  occiu.  We  assumed  that 
tanks  ware  sufficiently  impermeable 
that  they  were  highly  unlikely  to  release 
any  sigmficant  amount  of  waste  to  the 
subsui^nce. 

b.  Whf  t  Exposure  Scenarios  did  EPA 
Evaluate? 

We  astumed  that  exposure  from  vapor 
emissioms  would  be  through  inhalation 
of  ambioht  air,  while  exposure  to 
contaminants  in  groundwater  would  be 
through  nrinking  and  through 
inhalation  of  volatile  contaminemts 
released!  during  showering.  We  did  not 
add  the  ^sks  from  vapor  releases  and 


"  "Calcination  of  Municipal  Landfill  Active 
Life."  U.SJEPA.  November  10,  2003. 


from  groundwater  contamination 
because  vapc»  releases  reach  nearby 
residents  in  a  matter  of  hours,  while 
releases  to  groimdwater  take  many  years 
to  migrate  to  nearby  wells.  For  adiUts, 
we  did  add  risks  from  both  drinking  and 
showering  with  contaminated 
groundwater.  We  assumed  small 
children  took  baths  instead  of  showers, 
so  we  did  not  model  the  risk  of  inhaling 
volatile  chemicals  while  showering  widi 
groundwater  for  them.  Previous 
analyses  have  indicated  that  exposure  to 
chemicals  volatilized  from  groundwater 
diuing  household  uses  other  than 
showering  are  very  low  compared  to 
exposures  in  the  bathroom  during  and 
immediately  after  showering.  Therefore, 
we  did  not  model  exposure  from  other 
household  uses  of  groundwater. 

As  noted  above,  particulate  emissions 
to  the  air  from  solids  disposed  in 
landfills  would  be  minimal  because 
municipal  landfills  are  required  to  have 
daily  cover.  In  addition,  releases  from 
landfills  or  sur&ce  impoundments 
through  volatilization  are  unlikely  to 
lead  to  significant  deposition  and  food 
chain  uptake  because  this  release 
pathway  would  only  be  significant  for 
constituents  that  are  more  volatile  than 
those  of  concern  for  dyes  and/or 
pigments  production  wastes. 

c.  How  did  EPA  Quantify  Each 
Receptor's  Exposxirq  to  Contaminants? 

The  funount  of  contaminant  ingested 
or  inhaled  by  a  receptor  is  a  function  of 
the  concentration  of  the  contaminant  in 
the  water  or  air  and  various  exposiue 
factors,  such  as  how  much  drinking 
water  the  receptor  consumes  each  day 
(the  intake  rate),  how  much  air  the 
receptor  breathes,  the  number  of  years 
the  receptor  is  exposed  (the  exposure 
duration),  and  how  often  the  receptor  is 
exposed  (the  exposiue  frequency). 
Another  important  exposure  factor 
affecting  risk  is  the  body  weight  of  the 
receptor,  since  most  toxicity  measures 
are  expressed  as  dose  per  unit  of  body 
weight.  Our  primary  soiuce  of  exposure 
factors  is  the  "Exposiue  Factors 
Handbook"  published  by  EPA  in  August 
1997. 

The  one  situation  where  we  do  not 
calculate  dose  to  determine  risk  is  the 
case  when  we  use  the  reference 
concentrations  (RfCs)  to  assess  health 
impacts.  RfCs  are  expressed  as  ambient 
air  concentrations  which  are  protective 
of  hiunan  health;  as  such,  they  already 
have  the  appropriate  exposiu«  factors 
(inhalation  rate,  body  weight)  included 
in  their  derivation. 

Children  are  an  important  sub- 
population  to  consider  in  a  risk 
assessment  because,  compared  to  adults, 
children  drink  more  water  and  breathe 
more  air  per  unit  of  body  weight. 
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Therefore,  their  dose  per  unit  of  body 
weight  at  any  particular  time  is  higher 
than  an  adult's.  To  evaluate  childhood 
exposure  for  this  analysis,  we  evaluated 
a  child  whose  exposure  begins  at  a 
random  age  between  one  and  six  years 
old.  We  then  aged  the  child  for  the 
number  of  years  defined  by  the 
randomly  selected  exposure  diuation. 
As  children  mature,  their  physical 
characteristics  and  behavior  patterns 
change.  To  capture  these  changes  in  the 
analysis,  we  divided  the  life  of  a 
resident  who  moved  into  the  home  as  a 
child  into  several  cohorts:  cohort  1  (ages 
1-5),  cohort  2  (ages  6  to  11),  cohort  3 
(ages  12  to  19),  and  cohort  4  (ages  20  to 
70).  Each  cohort  has  a  discrete 
distribution  of  exposure  parameters  that 
are  used  to  calculate  exposure  to  an 
individual,  so  our  analysis  updated  the 
exposure  fiactors  as  the  child  aged  from 
one  cohort  to  another. 

d.  How  Did  EPA  Predict  the  Release 
and  Transport  of  Constituents  From  a 
Waste  Management  Unit  to  Receptor 
Locations? 

We  conducted  contaminant  fate  and 
transport  modeling  to  determine  what 
the  concentrations  of  contaminants  will 
be  in  the  air  or  groundwater  that  the 
receptor  comes  into  contact  with.  These 
concentrations  are  called  "exposiu* 
point  concentrations."  There  are  a 
number  of  computer-based  modeb  and 
sets  of  equations  that  we  use  to  predict 
exposure  point  concentrations.  In  the 
following  sections,  we  briefly  discuss 
these  models  and  equations  and  their 
application  in  the  risk  analyses. 

fi)  Predicting  Release  of  Constituents. 
Landfill  Partitioning  Model.  The  landfill 
model  is  designed  to  simulate  the 
gradual  filling  of  an  active  landfill  and 
the  long-term  releases  from  the  active 
and  closed  landfill  cells.  We  also  used 
this  model  in  the  February  13,  2001 
proposed  listing  determination  for  paint 
production  wastes  (66  FR  10060).  The 
design  assmnes  that  the  landfill  is 
composed  of  a  series  of  vertical  cells  of 
equal  volume  that  are  filled 
sequentially.  We  assumed  that  each  cell 
requires  one  year  to  be  filled.  The 
•  formulation  of  the  landfill  model  is 
based  on  the  assumption  that  the 
contaminant  mass  in  *he  landfill  cells 
might  be  linearly  pailitioned  into  the 
aqueous,  vapor,  and  solid  phases.  The 
partitioning  coefficients  are  based  on 
those  reported  in  literature,  and  are 
listed  in  the  Risk  Assessment 
Background  Document.  The  model 
simulates  the  active  lifetime  of  the 
landfill  (30  years)  and  continues 
simulating  releases  imtil  less  than  1 
percent  of  the  peak  mass  is  left  or  for  a 
total  of  200  years,  whichever  occurs 
first. 


We  assumed  three  different  liner 
scenarios,  unUned  landfills  where  the 
underlying  substrate  is  native  soil 
(represented  by  a  national  distribution 
of  soil  types),  landfills  with  compacted 
clay  liners,  and  landfills  with  composite 
liners.  For  the  unlined  and  clay-lined 
scenarios,  we  used  EPA  databases  of 
landfill  infiltration  rates  and  regional 
recharge  rates  (calculated  using  the 
Hydrologic  Evaluation  of  Landfill 
Performance  (HELP)  water-balance 
model).  For  the  composite  liner 
scenario,  we  used  empirical 
distributions  of  infiltration  rates. 

The  empirical  infiltration  rates  were 
compiled  &t»m  measured  leak  detection 
system  flow  rates  for  composite  lined 
landfill  cells.28  There  are  several  broad 
categories  of  liner  types  now  in  use.  A 
typical  composite  liner  is  made  up  of  a 
geosynthetic  liner  (GM)  and  a  clay  liner 
of  some  kind  imdemeath.  The  clay  liner 
is  often  a  compacted  clay  liner  (CCL).  A 
CCL  is  composed  of  natural  mineral 
materials,  a  bentonite-soil  blend,  and 
other  materials  placed  and  compacted 
in  layers  to  build  up  a  thick  liner  system 
(typically  at  least  two  feet  thick). 
Another  clay-based  liner  is  a 
geosynthetic  clay  liner  (GCL).  A  GCL  is 
a  relatively  thin  layer  of  processed  clay 
(typically  bentonite)  either  bonded  to  a 
geomembrane  or  fixed  between  two 
layers  of  geo textile.  GCLs  were 
developed  relatively  recently  and  are 
typically  used  with  a  GM  in  a  composite 
liner. 

In  the  composite  liner  scenario 
(annotated  as  SL)  we  modeled,  we  used 
a  distribution  of  composite  liners  used 
at  MSWLFs,  including  GM/GCLs, 
geomembrane/compacted  clay  liners 
(GM/CCLs),  and  a  few  examples  of  other 
combinations  of  liners.  In  developing 
this  distribution,  we  excluded 
infiltration  data  from  nonmimicipal 
landfills  (Subtitle  C  landfills  and 
landfills  that  accepted  specialized 
wastes,  such  as  ash)  because  our  data 
indicate  that  all  landfills  reported  to  be 
used  by  dyes  and/or  pigments 
manufacturers  are  municipal  solid 
waste  landfills,  and  because  we  believe 
it  is  not  appropriate  to  include  data 
from  units  that  accept  very  different 
waste  (e.g.,  hazardous  wastes)  and  have 
different  design  requirements.  In 
addition,  we  tried  to  use  infiltration 
data  that  represented  infiltration 
through  a  composite  liner,  i.e.,  a 
combination  of  synthetic  and  clay  liner 
that  is  consistent  with  the  design    . 
requirements  in  §  258.40.  For  this 
reason,  we  excluded  infiltration  data 


that  only  represented  infiltration 
through  a  single  liner,  such  as  the 
geomembrane  liner  by  itself.  Our 
evaluation  of  the  results  for  these 
different  liner  assumptions  is  given  in 
section  IV.A. 

We  also  modeled  a  select  group  of 
landfills  that  used  geomembrane/ 
geosynthetic  clay  liners  (GM/GCL).  The 
GM/GCL  data  set,  imlike  our  composite 
liner  data  set,  excluded  all  data  bom 
Uner  systems  that  included  compacted 
clay  liner  (CCL).  The  CCL  infiltration 
rates  may  include  significant  amounts  of 
water  expelled  from  the  CCL  as  waste  is 
placed  in  the  landfill  ("consolidation 
water").29  The  consolidation  water  is 
difficult  to  account  for  and  therefore 
may  cause  our  infiltration  rate  data  to  be 
somewhat  overstated.  However,  we 
believe  that  the  contribution  from 
consolidation  water  is  not  likely  to  be 
significant  at  the  higher  infiltration  rates 
that  are  most  important  to  the  modeling 
results  (i.e.,  the  90th  percentile* 
probabilistic  results  are  likely  to  be 
weighted  toward  the  high  end  portion  of 
the  distribution  of  infiltration  rates 
where  any  impact  bom  consolidation 
water  should  be  minimal).  While  the 
modeling  results  for  the  composite  liner 
may  be  sUghtly  higher  due  to  this  factor, 
we  do  not  beUeve  this  materially  affects 
the  results.  We  also  believe  that  the 
larger  composite  liner  data  set  provides 
a  better  distribution  of  infiltration  rates. 
The  data  used  for  the  GM/GCL  modeling 
were  fairly  limited  in  nimiber  and 
represented  only  a  relatively  small 
subset  of  the  landfill  units  with  data. 
Therefore,  we  relied  on  the  composite 
modeHng  results  (the  SL  scenario)  for 
setting  the  listing  limits  proposed  in  this 
notice.  The  GM/GCL  scenario  results  are 
provided  in  the  Risk  Assessment 
Background  Dociunent  in  the  docket  for 
today's  proposal. 

As  usual  for  listing  landfill  modeling, 
we  also  assumed  that  there  are  adequate 
controls  of  runoff  and  erosion  from  the  . 
unit,  preventing  releases  to  groundwater 
or  air  from  these  routes.  We  assiuned 
that  the  cover  at  closure  is  a  soil  cover 
that  still  permits  volatilization.  We  also 
eissumed  that  landfills  would  release 
leachate  to  the  subsurface. 

Based  on  the  design  assumptions 
above,  we  simulated  the  aimual  release 
of  chemical  mass  by  leaching  to  the 
unsaturated  zone  beneath  the  landfill 
and  volatilization  to  the  air.  Within  the 
landfill,  we  simulated  losses  of  mass 
through  anaerobic  biodegradation  {i.e., 
degradation  processes  that  occiu  in  an 
oxygen-free  environment).  Hydrolysis 


za  "Characterization  of  Infiltration  Rate  Data  to 
Support  Groundwater  Modeling  Efibrts,"  Draft 
Final.  TetraTech,  Inc.  September  28,  2001. 
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was  not  a  significant  fiactor  for  any  of 
the  constituents  of  concern.  We  used  the 
highest  9-year  average  leachate 
concentration  predicted  by  the 
partitioning  model  as  input  into  EPA's 
Ckimposite  Model  for  Leachate 
Migration  with  Transformation  Products 
(discussed  in  section  ii  below). 

In  modeling  biodegradation,  we  used 
anaerobic  degradation  rates  that  were 
available  in  our  primary  reference,  ^o 
This  reference  did  not  provide 
biodegradation  rates  for  seven 
constituents  of  concern:  aniline, 
azobenzene,  benzaldehyde,  4- 
chloroaniline,  2,4-dimethylaniline,  1,2- 
phenylenediamine,  and  o-toluidine.  For 
these  chemicals,  we  selected 
conservative  surrogates  for  assigning 
biodegradation  rates.  In  selecting 
siuTogates,  we  considered  likely 
degradation  pathways,  potential  interim 
products,  and  chemical  structure.  We 
used  surrogates  that  were  similar  in 
structure  and  had  similar  or  identical 
functional  groups;  in  some  cases,  the 
surrogates  were  closely  related  isomers 
with  the  same  chemical  formula  (e.g., 
we  used  the  rate  for  1,4- 
phenylenediamine  for  1,2- 
phenylenediamine).  The  use  of 
surrogates  is  discussed  in  more  detail  in 
the  Risk  Assessment  Background 
Document.  We  solicit  comment  on  the 
use  of  surrogates  for  estimating 
biodegradation  rates.  We  believe  that 
using  appropriate  surrogates  is 
preferable  to  assigning  a  default  value  of 
zero  for  the  biodegradation  rate. 
However,  we  also  modeled  these  seven 
constituents  by  assuming  a  zero 
degradation  rate  for  comparison.  The 
mass  loading  limits  resulting  from 
modeling  landfill  releases  without  the 
siuTOgate  biodegradation  rates  for  these 
constituents  are  shown  in  Table  IV-4  m 
section  IV.A.4. 

The  partitioning  model  incorporates 
other  assiunptions  intended  to  improve 
the  efficiency  of  the  model.  These 
assumptions  are  described  in  detail  in 
the  Risk  Assessment  Background 
Document.  The  assu&ptions  included 
the  lack  of  lateral  transport  between 
cells,  simulation  of  only  a  single  cell 
and  dien  aggregation  of  results  based  on 
the  time  each  cell  is  filled,  and  the 
assumption  that  waste  is  added  at  a 
constant  concentration  and  at  a  constant 
rate. 

We  do  not  believe  that  the  wastes 
evaluated  for  the  lahdfill  scenario  will 
contain  or  form  nonaqueous  phase 
liquids  (NAPLs).  NAPLs  woidd  be  a 


problem  lonly  for  wastes  containing  high 
concentipitions  of  liquid  organic 
material.  Regulations  for  mimicipal 
landfills  restrict  the  placement  of  any 
bulk  or  qontainerized  liquids  in  a 
MSWLFunit  (§258.28).  Further,  we 
have  no  information  to  indicate  that 
such  wattes  would  be  destined  for 
disposaljin  landfills.  For  example,  the 
TRI  releases  reported  for  the 
constituents  of  concern  do  not  suggest 
large  qiiantities  of  organics  are  disposed 
in  landfills.  We  expect  wastes  with  high 
organic  Content  to  undergo  thermal 
treatment,  such  as  energy  recovery. 
Therefoip  we  did  not  model  NAPL 


»Ho%»ard.  PH., R.S.  Boethling.  WJ.  Jarvia,  W.M. 
Meyland.E.M.  Michalenko,  and  H.T.  Printup  (ed.). 
1991.  Houidbooic  of  Envimnmental  Degmdation 
Aates.  Lewi*  Putdi«iMn. 
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Impoundment  Partitioning 
e  surface  impoundment 
ulates  the  disposal  of  liquid 
a  surface  impoimdment  and 
es  of  chemicals  during  the 
f  the  unit.  We  also  used  this 
model  in  the  September  14,  2000 
proposed  listing  determination  for 
inorgani^  chemical  manufacturing 
wastes  (65  FR  55684)  and  the  February 
13,  200l|  proposed  listing  determination 
for  paint  production  wastes  (66  FR 
10060).  The  entire  time  series  of 
leachata  concentrations  are  then  used  as 
input  inio  EPA's  Composite  Model  for 
Leachatt  Migration  with  Transformation 
ProductI  (see  section  ii)  which  estimates 
the  movement  of  the  plume  through  the 
saturates  and  unsaturated  zone  over  a 
10,000  year  time  period.  The  time  series 
of  emissions  for  both  vapors  and 
particuL  ites  are  also  utilized  along  with 
air  dispt  irsion  modeling  results  to 
estimate  ambient  air  concentrations.  We 
assume  that  the  impoundments  are 
properly  designed  and  operated  such 
that  nm  )ff  and  erosion  do  not  occiu.  We 
assume  hat  the  xmit  is  not  covered.  The 
model  a  ssumes  that  the  waste  in  the 
impoundment  consists  of  two  phases: 
Aqueous  liquid  and  sediment.  The 
model  s  midates  the  changes  at  the 
bottom  I  )f  the  impoundment  over  time 
as  settle  i  solids  fill  pore  space  in  native 
soils  ani  1  act  to  reduce  chemical 
transpoi  t  to  underlying  soils  and 
groundwater.  In  addition,  the  model 
allows  for  a  fi'action  of  each  surface 
impoundment  to  be  aerated,  which 
enhances  biodegradation  and  increases 
volatiliiation  of  some  chemicals.  The 
surface  Impoundment  is  assumed  to 
operate  50  years  and  then  undergoes 
clean  closure  (that  is,  all  the  waste  is 
removefi  from  the  unit). 

We  idodeled  three  liner  systems  for 
the  surmce  impoimdments:  No  liner, 
clay  liner,  and  composite  liner.  The 
infiltration  rates  for  unlined  and  clay- 
lined  umits  were  calculated  internally  by 
the  groundwater  model  we  used 
(EPAChjrrP).  For  the  composite-lined 


surface  impoundment,  we  calculated 
infiltration  rates  assuming  a  distribution 
of  leak  densities  assembled  from  a 
survey  of  composite-lined  units.^^  This 
approach  is  described  in  the  Risk 
Assessment  Background  Document. 

Based  on  the  design  assumptions,  the 
surface  impoimdment  module  simulates 
annual  release  of  leachate  to  the 
imsaturated  zone  and  volatile  emissions 
to  the  air.  The  model  does  not  account 
for  redeposition  of  volatiles  into  the  unit 
from  precipitation.  The  model  accounts 
for  various  biological,  chemical,  and 
physical  processes  in  the  liquid  phase,    _ 
including  hydrolysis,  volatilization, 
sorption,  setdement,  resuspension, 
growth  and  decay  of  solids,  and 
activated  biodegradation  (degradation 
which  is  dependent  on  the  amount  of 
biomass  present).  For  the  solid  phase, 
the  model  accounts  for  anaerobic 
biodegradation  in  the  sediments  and  has 
the  ability  to  account  for  hydrolysis, 
although  the  hydrolysis  rates  for  the 
constituents  of  concern  were  all  zero.  As 
noted  above  for  the  landfill  partition 
model,  we  lacked  biodegradation  rates 
for  seven  constituents.  As  described 
previously,  we  used  siurogates  to 
estimate  aerobic  and  anaerobic 
biodegradation  rates  for  these 
constituents. 

Tonic  Emissions  Model.  The  tank 
model  simulates  time-varying  releases 
of  constituents  to  the  atmosphere.  The 
treatment  tank  is  divided  into  two 
primary  compartments:  A  liquid 
compartment  and  a  sediment 
compartment.  Mass  balances  are 
performed  on  these  primary 
compartments  at  time  intervals  small 
enough  that  the  hydraulic  retention  time 
in  the  liquid  compartment  is  not 
significantly  impacted  by  the  solids 
settling  and  accumulation.  In  the  liquid 
compartment,  there  is  flow  both  in  and 
out  of  the  waste  management  unit 
(WMU).  Solids  generation  occurs  in  the 
liquid  compartment  due  to  biological 
growth;  solids  destruction  occurs  in  the 
sediment  compartment  due  to  sludge 
digestion.  Using  a  weU-mixed 
assumption,  the  suspended  solids 
concentration  within  the  WMU  is 
assumed  to  be  constant  throughout  the 
tank.  However,  some  stratification  of 
sediment  is  expected  across  the  length 
and  depth  of  the  WMU  so  that  the 
efiective  total  suspended  solids  (TSS) 
concentration  within  the  tank  is 
assumed  to  be  a  function  of  the  WMU's 
TSS  removal  efficiency  rather  than 
equal  to  the  effluent  TSS  concentration. 
The  liquid  (dissolved)  phase 


31  "CSiaracterizatiaa  of  Infiltntion  Rate  Data  to 
Support  (koimdwatar  Modeling  Efiorts,"  Draft 
Final.  Tetia  Tech.  Inc.  September  28,  2001. 
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contaminant  concentration  within  the 
tank,  however,  is  assumed  to  be  equal 
to  the  effluent  dissolved  phase 
concentration  (i.e.,  liquid  is  well 
mixed).  The  time  series  of  emissions  for 
vapors  is  utilized  along  with  air 
dispersion  modeling  residts  to  estimate 
ambient  air  concentrations. 

Biological  treatment  occurs  in 
treatment  tanks  due  to  both  aerobic  and 
anaerobic  biodegradatTon.  As  noted 
above  for  the  landfill  partition  model, 
we  lacked  biodegradation  rates  for  seven 
constituents.  Thus,  as  described 
previously,  we  used  surrogates  to 
estimate  aerobic  and  anaerobic 
biodegradation  rates  for  these 
constituents. 

(ii)  Predicting  Transport  of 
Constituents.  Air  Dispersion  Model  The 
air  dispersion  model  uses  information 
on  meteorology  [e.g.,  wind  speed,  wind 
direction,  temperature)  to  estimate  the 
movement  of  constituents  associated 
with  contaminant  releases  through  the 
atmosphere  and  the  constituent 
concentrations  in  the  air  at  the  locations 
of  potential  receptors.  The  air 
concentrations  for  this  analysis  are 
based  on  the  air  dispersion  factors  from 
the  Industrial  Waste  Air  (IWAIR)  model. 
These  dispersion  factors  were  calculated 
based  on  national  distributions  of 
location,  weiste  management  imit 
surface  areas,  and  distance  to  receptors. 
As  noted  above,  releases  through 
volatilization  are  unlikely  to  lead  to 
significant  deposition  and  food  chain 
uptake,  and  thus,  deposition  was  not 
considered. 

The  calculated  air  concentrations 
were  then  averaged  over  the  exposure 
duration.  For  the  exposure  duration,  we 
used  a  time  period  centered  around  the 
occurrence  of  the  peak  concentration. 
These  average  concentrations  were  used 
to  determine  the  receptor's  exposure 
and  risk. 

Groundwater  Model  We  used  the  EPA 
Composite  Model  for  Leachate 
Migration  with  Transformation  Products 
(EPACMTP)  to  model  the  subsurface 
fate  and  transport  of  contaminants  that 
leach  from  the  waste  management  units 
(landfills  and  surface  impoundments) 
and  migrate  to  a  residential  drinl^g 
water  well.  We  assume  that  the  soil  and 
aquifer  are  imiform  porous  media  and 
that  flow  and  transport  is  described  by 
Darcy's  law  and  the  advection- 
dispersion  equation,  respectively. 

H'ACMTP  accounts  for  the  following 
processes  affecting  contaminant  fate  and 
transport:  Advection,  hydrodynamic 
dispersion,  equilibriiun  sorption  by  the 
soil  and  aquifer  solids  (both  in  the 
unsaturated  and  saturated  zones),  and 
contaminant  hydrolysis.  EPACMTP 
do$s  not  accoimt  for  preferential 


pathways  such  as  fractures,  macropores, 
or  facilitated  transport  {i.e.,  any 
chemical  process  that  has  the  potential 
to  speed  the  transport  of  a  pollutant 
beyond  what  is  expected),  which  may 
increase  the  migration  of  constituents. 
Conversely,  while  the  model  has  the 
capability  of  modeling  biodegradation 
in  groundwater,  we  do  not  have  any 
appropriate  coefficients  to  apply  in  the 
subsurface,  so  we  do  not  account  for  the 
potential  decrease  in  constituent 
migration. 

The  groundwater  pathway  consists  of 
two  components:  Flow  and  transport  in 
the  vadose  zone  (the  unsaturated  zone 
directly  below  the  unit),  and  flow  and 
transport  in  the  saturated  zone.  The 
primary  transport  mechanisms  are 
downward  movement  along  with 
infiltrating  water  flow  in  the 
imsaturated  zone  and  movement  along 
with  ambient  groimdwater  flow  in  the 
saturated  zone.  The  advective 
movement  in  the  unsaturated  zone  is 
one-dimensional,  while  the  saturated 
zone  module  accoimts  for  three- 
dimensional  flow  and  transport.  The 
model  also  considers  mixing  due  to 
hydrodynamic  dispersion  in  both  the 
unsaturated  and  saturated  zones. 

In  the  vmsaturated  zone,  flow  is 
gravity-driven  and  prevails  in  the 
vertically  downward  direction. 
Therefore,  the  flow  is  modeled  in  the 
unsatiurated  zone  as  one-dimensional  in 
the  vertical  direction.  It  is  also  assumed 
that  transverse  dispersion  (both 
mechanical  dispersion  and  molecular 
diffusion)  is  negligible  in  the 
unsaturated  zone.  This  assumption  is 
based  on  the  fact  that  lateral  migration 
due  to  transverse  dispersion  is 
negligible  compared  with  the  horizontal 
dimensions  of  the  WMUs.  In  addition, 
this  assumption  is  environmentally 
protective  because  it  allows  the  leading 
front  of  the  constituent  plmne  to  arrive 
at  the  water  table  with  greater  peak 
concentration. 

In  the  saturated  zone,  the  movement 
of  constituents  is  primarily  driven  by 
ambient  groundwater  flow,  which  in 
turn  is  controlled  by  a  regional 
hydraulic  gradient  and  hydraulic 
conductivity  in  the  aquifer  formation. 
The  model  does  take  into  accoxmt  the 
effects  of  infiltration  from  the  waste 
source  as  well  as  regional  recharge  into 
the  aquifer.  The  effect  of  infiltration 
from  the  waste  source  is  to  increase  the 
horizontal  and  vertical  spreading  of  the 
plume,  while  the  effect  of  regional 
recharge  outside  of  the  waste  soiut:e  is 
to  cause  a  dov^nward  dip  in  the 
movement  of  the  plume  as  it  moves  in 
the  down  gradient  groimdwater  flow 
direction. 


In  addition  to  advective  movement 
along  with  groundwater  flow,  the  model 
simulates  mixing  of  contaminants  with 
groimdwater  due  to  hydrodynamic 
dispersion,  which  acts  in  the 
longitudinal,  (i.e.,  along  the 
groundwater  flow  direction),  as  well  as 
in  horizontal  and  vertical  transverse 
directions.  The  rate  of  movement  of 
contaminants  is  strongly  affected  by 
chemical-specific  sorption  reactions  in 
both  the  unsatmated  and  saturated 
zone. 

e.  What  Are  the  Human  Health 
Toxicities  of  the  Constituents  of 
Concern? 

To  characterize  the  risk  from  human 
exposures  to  the  constituents  of 
concern,  toxicity  information  on  each 
constituent  of  concern  was  integrated 
with  the  results  of  exposure  assessment. 
Chronic  human  health  benchmarks  were 
used  in  this  risk  assessment  to  evaluate 
potential  noncancer  and  cancer  risks. 
We  use  reference  doses  (RfDs)  and 
reference  concentrations  (RfCs)  to 
evaluate  noncancer  health  impacts  fit)m 
oral  and  inhalation  exposures, 
respectively.  Oral  cancer  slope  factors 
(CSFs),  inhalation  unit  risk  factors,  and 
inhalation  CSFs  are  used  to  evaluate 
risk  for  carcinogens.  The  benchmarks 
are  chemical-specific  and  do  not  vary 
between  receptors  [i.e.,  residents, 
farmers,  recreational  fishers)  or  age 
groups.  We  used  several  sources  to 
obtain  human  health  benchmarks. 

Health  benchmarks  for  this  risk 
assessment  were  obtained  primarily 
fit)m  the  most  recent  Integrated  Risk 
Information  System  (IRIS)  and  from 
provisional  benchmarks  approved  by 
EPA's  Office  of  Research  and 
Development.  Other  sources  included 
EPA's  most  recent  Health  Effects 
Assessment  Summary  Tables  (HEAST), 
Agency  for  Toxic  Substances  and 
Disease  Registry  minimal  risk  levels. 
California  Environmental  Protection 
Agency  (CalEPA)  chronic  inhalation 
reference  exposure  levels,  and  CalEPA 
cancer  potency  factors.  For  lead,  we 
used  EPA's  drinking  water  action  level 
for  lead  of  0.015  mg/L  for  the 
groimdwater  pathway.  We  also  used  a 
drinking  water  action  level  for  the 
groundwater  pathway  analysis  for 
copper  since  an  ingestion  benchmark 
was  not  available. 

Section  7  of  the  Risk  Assessment 
Background  Document  contains  the 
toxicological  information  used  in  our 
analysis.  The  studies  used  as  the  basis 
for  each  of  these  benchmaiks  have  been 
reviewed,  along  v«th  reference  to  the 
complete  studies,  and  are  presented  in 
section  7  of  the  Risk  Assessment 
Background  Document. 
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f.  What  Are  the  Risk  Assessment 
Results  for  Nonwastewaters? 

We  developed  mass  loading  limits  for 
nonwastewaters  managed  in  a  landfill. 
We  calculated  risk-based  mass  loading 
limits  for  the  air  and  groundwater 
pathways.  Table  111-2  shows  the  loading 
limits  derived  from  probabilistic 
analysis  for  the  landfill  groundwater 
pathway  for  several  liner  scenarios:  No 
liner  (NL),  a  compacted  clay  liner  (CL), 
and  a  range  of  composite  synthetic/clay 
liner  (SL). 

Reviewers  should  note  that  inputs 
used  in  the  modeling  to  support  today's 
proposal  may  change,  and  minor 
modifications  to  the  model  itself  may  be 
made  as  a  result  of  ongoing  internal 
quality  assurance/quality  control 
reviews  and  public  comments.  As  a 
consequence,  the  proposed  constituent ' 
levels  may  change  as  well.  Reviewers 
should  bear  in  mind  that  levels  that 
increase  or  decrease  sufficiently  could 
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result  n  adding  or  deleting  constituents 
from  tie  listing,  based  on  whether  the 
risk-baped  levels  are  likely  to  occiir  in 
dyes  aiid/or  pigments  production  ' 
wastes! 

We  propose  to  eliminate  constituents 
from  farther  consideration  for 
nonw^tewaters  if  the  calculated 
allowaple  loading  exceeds  10,000  kg/yr. 
Our  bakis  for  this  is  that  mass  loading 
limits  lor  nonwastewaters  in  excess  of 
lO.OOolkg/yr  are  implausible,  because 
such  a  loading  would  require  waste 
concentrations  that  are  unlikely  to 
occur.  For  example,  using  oiu-  estimated 
averag*  annual  quantity  of  wastewater 
treatment  sludge  (1,894  metric  tons/year 
{MT/yi|)),32  a  loading  of  10,000  Iqg/yr 
would  correspond  to  a  waste 


Table  111-2  only  shttw  the  results  for  the 
constituents  that  yielded  loadings  that 
were  below  the  10,000  kg/yr  level 
(>1.0E+04).  The  modeling  for  the 
groundwater  pathway  yielded  loading 
limits  less  than  10,000  kg/)rr  for  12  out 
of  the  35  constituents  of  concern  for  the 
unlined  landfiU  scenario.  Modeling  of 
compacted  clay  lined  landfills  yielded 
eight  loading  limits  less  than  10,000  kg/ 
yr;  while  modeling  the  range  of 
composite  liners  which  we  call  the  "SL" 
scenario  yielded  only  one  such  loading 
limit.  [See  the  Risk  Assessment 
Background  Document  for  the  full 
modeling  results). 

In  contrast,  the  results  for  the  afr 
pathway  for  all  landfiU  scenarios  did 
not  show  any  levels  of  concern,  i.e.,  the 


concentration  above  5,000  ppm.  Such  a 

high  concentration  is  highly  unlikely  in  loading  limits  were  all  above  10,000  kg/ 

typical  nonwastewaters,  as  shown  by  yr.  Details  for  this  analysis  can  be  found 

the  available  analytical  data  for  dye  in  the  Risk  Assessment  Background 

and/ or  jpigment  wastes.  33  The  results  in  Dociunent. 

Table  III-2.— Mass  Loading  Limits  for  ifossiBLE  Constituents  of  Concern  in  Landfills:  Groundwater 

Pathway 


Chemical 


Tohjene-2.4-diamine 

2.4-Dim8ttiylaniHne  (2,4-xylidlne) 

4-Chk>roaniline 

o-Anisidine 

Benzidine  

p-Cresidine 

1,2-Ptienylenediamine  

1,3-Ptienylenediamine  

Lead 

Aniline 

N,N-Oimethylaniline  

1,4-Phenylenediamine  


NL  =  limits  for  unlined  landfill  scenario. 

CL  =  limits  for  ciay-lined  landfill  scenario. 

SL  =  limits  for  composite  liner  landfill  scenario. 


In  addition  to  the  results  shown  in 
Table  III-2,  we  also  conducted  a 
screening  analysis  for  sodium  nitrite; 
the  resulting  loading  limits  were 
calciilated  to  be  493  kg/yr,  740  kg/yr, 
and  19,720  kg/yr  for  the  unlined,  clay- 
lined,  and  composite-lined  (SL)  landfill 
scenarios.3*  Nitrite  exists  in  the 
environment  in  a  complex  equilibrium' 
with  other  forms  of  nitrogen,  including 
less  toxic  nitrate,  ammonia,  and 
nitrogen  gas.  Eqmlibrium  is  affected  by 
a  variety  of  factors,  and  nitrite  levels 
Would  be  driven  by  the  complex 


CAS  No. 


95-«>-7 
95-68-1 

106-47-8 
90-04-0 
92-87-5 

120-71-8 
95-54-5 

108-45-2 

7439-92-1 

62-53-3 

121-69-7 

106-50-3 


Mass  loading  (kg/yr) 


NL 


0.34 

21 

630 

30 

120 

120 

160 

300 

1,300 

1,900 

2,500 

6,500 


CL 


0.99 

100 

4,800 

110 

>1.0E+04 

660 

710 

1,200 

4,900 

9,300 

>1.0E+04 

>1.0E+04 


SL 


140 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 
>1.0E+04 


nitroge  i  cycle  and  the  landfill  and 
subsur  ice  conditions.  While  we  know 
nitrite  is  converted  to  nitrate  and 
nitrogen  imder  various  conditions,  oiu 
models!  were  not  able  to  quantify  these 
prQcess|BS.  Also,  we  assimied  that  nitrite 
migratefe^with  no  significant  adsorption 
(Kd=0).  [Therefore ,  we  view  the  modeling 
results  for  sodium  nitrite  as  a 
conserviative  screening  analysis,  because 
we  use4  a  variety  of  simplifying 
assimipitions. 

Onlykwo  facilities  reported  any  TRI 
releases  of  sodiiun  nitrite  through  offsite 


disposal  (which  we  assume  are  releases 
of  nonwastewaters),  with  the  larger 
release  being  363  Iqg  (the  other  was  2 
kg).  This  lai:ger  release  is  still  below  the 
very  conservative  loadings  from  our 
screening  analyses  for  the  three  landfill 
scenarios.  Fiu^ermore,  given  the 
solubility  of  sodium  nitrite,  it  seems 
unlikely  that  it  could  be  present  in  any 
wastewater  treatment  sludges  in 
significant  amoimts,  but  would 
preferentially  partition  to  the 
wastewater.  This  is  supported  by  the 
TRI  data,  which  show  that  nearly  all  of 


"  See  the  Economic  Analysis  Background 
Document  for  a  full  description  of  our  estimation 
of  %<raste  quantities. 

"  See  the  summary  of  analytical  data  in  the 
Listing  Background  Document.  Exceptions  include 
high  organic  wastes,  such  as  still  bottoms,  however 
these  are  relatively  rare  and  are  reportedly  treated 
by  combustion  (i.e.,  ate  not  sent  to  a  landfill).  See, 


for  example.  Attachment  C  to  the  comments  from 
BASF  on  the  1994  proposal,  available  in  the  docket 
for  today's  rule. 

'■•  Note  that  the  Risk  Background  Document 
presents  Ipe  loading  limits  for  sodium  nitrite  in 
terms  of  "Viitrogen,"  rather  than  the  complete 
sodium  n  trite  molecule  (Na02).  This  occurs 
because  t]  le  toxicity  benchmark  for  sodium  nitrite 


is  given  in  terms  of  "nitrogen."  The  TRI  daU  are 
given  for  total  mass  of  sodium  nitrite.  Therefore,  for 
comparison  to  the  TRI  data',  the  loading  limits  are 
converted  to  the  molecular  formula  for  sodiimi 
nitrite;  this  requires  multiplying  the  loadings  given 
in  terms  of  "nitrogen"  by  a  factor  of  4.93. 
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the  sodiiun  nitrite  released  by  dyes  and/ 
or  pigments  fecilities  was  in 
wastewaters  sent  to  POTWs  or 
discharged  under  NPDES  permits  to 
surface  water.  Because  our  screening 
assessment  is  likely  to  be  very 
conservative,  and  because  it  is  unlikely 
that  any  nonwastewaters  from  dyes  and/ 
or  pigments  production  contain  sodium 
nitrite  at  levels  exceeding  the  screening 
analysis  results,  we  believe  that  it  is  not 
necessary  to  set  a  nonwastewater 
loading  limit  for  this  chemical. 

g.  what  Are  the  Risk  Assessment 
Results  for  Wastewaters? 

We  developed  mass  loading  limits  for 
wastewaters  managed  in  tanks  and  in 
surface  impoundments.  For  surface 
impoundments,  we  calculated  risk- 
based  mass  loading  limits  for  both  the 
air  and  groundwater  pathways.  For 
tanks,  because  of  their  relative 
impermeability,  we  calculated  limits 
based  only  on  the  air  pathway. 

We  assumed  that  allowable  loadings 
in  excess  of  100,000  kg/yr  were 
implausible.  In  developing  this 


assumption,  we  used  this  plausibility 
threshold  to  calculate  a  theoretical 
wastewater  concentration.  At  100,000 
kg/yr,  we  estimate  that  typical 
wastewater  constituents  concentrations 
would  be  163  ppm.^s  Jo  test  the  validity 
of  this  assiunption,  we  looked  at  the 
available  analytical  data  for 
wastewaters,  as  summarized  in  the 
masked  and  aggregated  results 
presented  in  the  Listing  Background 
Document.  We  found  only  one 
constituent  of  concern — aniline — ^with 
wastewater  concentrations  above  163 
ppm.^^  Thus,  the  sampling  data 
generally  support  our  assumption  that 
constituents  of  concern  will  not  be 
found  in  wastewaters  in  amounts 
exceeding  100,000  kg/yr. 

As  discussed  in  sections  III.D,  IlI.E, 
and  rV.C,  we  believe  that  the 
mostplausible  impoundment  scenario 
for  these  industries  is  management  of 
wastewaters  in  synthetic-lined 
impoundments.  For  the  groundwater 
ingestion  pathway  of  the  synthetic-lined 
impoundment  scenario,  none  of  the 


modeled  wastewater  constituent 
loadings  are  less  than  100,000  kg/yr.  As 
a  result,  we  conclude  that  our 
assessment  of  the  synthetic-lined 
surface  impoimdment  scenario  did  not 
identify  any  constituents  that  present  a 
concern  for  the  groundwater  ingestion 
pathway.  For  specific  results,  see  the 
Risk  Assessment  Background 
Document. 

For  both  tanks  and/or  surface 
impoimdments,  the  loading  limits  for 
the  air  pathway  for  10  of  the  17 
constituents  modeled  were  below 
100,000  kg/yr.  These  constituents  are 
shown  in  Table  III-3.  The  air  pathway 
results  did  not  vary  significantly  for 
surface  impoimdments  under  the 
various  liner  scenarios.  We  show  the 
results  for  the  sjoithetic-lined 
impoundments  below.  Out  evaluation  of 
these  residts  are  presented  in  section 
IV.C.  The  Risk  Assessment  Background 
Document  presents  additional  results 
for  the  imlined  and  clay-line  sur&ce 
impoundment  scenarios. 


Table  III-3.  Mass  Loading  Limits  for  Possible  Constituents  of  Concern  in  Tanks  and  Surface  Impoundments 

Due  to  Air  Emissions  ^ 


Chemical 


Aniline  

Naphthalene 

Azot>enzene 

o-Toiuidine  

o-Anisidine  

p-Cresidine 

Fonnaldehyde 

Toluene-2,4-diamine 
1 ,2-Dichlorot)enzene 
Benzidine  


CAS  No. 


62-53-3 
91-20-3 

103-33-3 
95-53-4 
90-04-0 

120-71-8 
50-00-0 
95-60-7 
95-50-1 
92-87-5 


Mass  loading  (k^yr^ 


Tank 


2,700 

2,200 

3,700 

2,600 

9.500 

50,000 

>1.0E+05 

>1.0E+05 

71,000 

>1.0E+05 


Surface 
impoundment 


1,500 

2,200 

2,400 

2.400 

2.900 

13.000 

14.000 

51.000 

63,000 

89.000 


1  Levels  represent  the  90th  percentile  minimum  loading  limit  derived  from  probalMlistk:  analysis  for  the  air  pathway  for  tanks  and  syn1t»etk:-»ined 
surface  impoundments.  . 


We  also  conducted  a  screening 
analysis  for  sodium  nitrite,  which 
resulted  in  loading  limits  of  19,277  kg/ 
yr  for  the  unlined  impoiuidment  and 
48,807  kg/jT  for  the  clay-lined 
impoundment;  the  loading  limit  for  the 
s)nathetic-lined  impoimdment  scenario 
was  well  above  the  100,000  kg/}rr  level. 
As  discussed  for  the  landfill  scenario, 
nitrite  exists  in  the  environment  in 
equihbrium  with  other  forms  of 
nitrogen.  As  noted  previously,  the 
modeling  results  for  sodium  nitrite 
represent  a  conservative  screening 


^^  Assuming  an  average  wastewater  quantity  of 
615,000  metric  tons/yr,  see  "Economic  Assessment 
for  the  Proposed  Loadings-Based  Listing  of  Non- 
Wastewaters  From  the  I'roduction  of  Selected 
Organic  Dyes,  Pigments,  and  Food,  Drug,  and 


analysis  that  incorporated  a  variety  of 
simplifying  assimiptions.  In  this  case, 
we  also  believe  that  nitrite  is  likely  to 
be  converted  to  nitrate  in  the  aerobic 
environment  of  a  surface 
impoundment.37 

The  only  TRI  release  of  sodium  nitrite 
to  wastewater  comparable  to  tRese 
screening  levels  was  one  quantity  of 
20,586  kg/yr  (released  to  a  POTW,  not 
an  impoundment).  This  release  is  barely 
above  the  very  conservative  loading 
from  our  screening  aiialysis  for  an 
unlined  impoundment  (19,277  kg/yr). 


Cosmetic  Colorants"  in  the  docket  for  today's 
proposal. 

^^  A  second  chemical,  acetone,  also  exceeded  163 
ppm  in  some  samples.  Acetone,  however,  is  not  a 
constituent  of  concern  in  this^  rulemaking  because 
it  is  typically  used  as  a  solvent  (rather  than  an 


but  well  below  the  loading  limit  for  the 
clay-lined  scenario  (48,807  kg/yr). 
Furthermore,  the  loading  limit  for  the 
synthetic-lined  impoundment  (which  is 
the  most  plausible  management 
practk:e)  is  well  above  the  level  of 
concern.  Because  our  screening 
assessment  is  likely  to  be  very 
conservative,  and  because  wastewaters 
from  dyes  and/or  pigments  production 
are  unlikely  to  contain  sodium  nitrite  at 
levels  exceeding  the  screening  analysis 
results,  we  believe  that  it  is  not 


intermediate)  and  as  such  is  already  sub)ect  to 
regulation  as  a  hazardous  waste  under  F003. 

^'  Note  that  the  toxicity  benchmark  for  nitrate 
(Rfc)  in  IRIS  indicates  that  nitrate  is  16-fold  less 
toxic  than  nitrite. 
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necessary  to  set  a  wastewater  loading 
limit  for  this  chemical. 

3.  What  Was  EPA's  Approach  to 
Conducting  the  Ecological  Risk 
Assessment? 

We  conducted  a  screening  analysis  to 
estimate  whether  there  might  be      ;u 
significant  impacts  from  these 
constituents  on  ecological  receptors. 
This  analysis  was  limited  to  evaluating 
the  impact  of  contaminated 
groundwater  discharging  into  surface 
waters  and  potentially  affecting  aquatic 
life  and  consumers  of  aquatic  life.  We 
did  not  assess  potential  impacts  from 
vapor  emissions  to  air  because  we  did 
not  have  inhalation  health  benchmarks 
for  ecological  receptors. 

The  evaluation  of  potential  impacts 
on  surface  waters  consisted  of  modeling 
the  increase  in  constituent 
concentrations  in  surface  waters  due  to 
the  discharge  of  groundwater 
contaminated  by  dyes  and/or  pigments 
production  wastes  into  those  waters.  We 
used  EPA's  Ambient  Water  Quality 
Criteria  (AWQC)  to  calculate  allowable 
loadings  of  the  potential  constituents  of 
concern  (Table  ni-l)  for  this  pathway. 
For  all  constituents,  the  allowable 
loadings  calculated  using  the  AWQC 
were  above  the  loadings  derived  using 
human  health  toxicity  benchmarks,  l^is 
means  that  the  loading  limits  calculated 
to  protect  h\mian  health  are  also 
protective  for  aquatic  life.  Therefore,  we 
did  not  find  any  significant  impact  from 
these  constituents  in  this  ecological 
screening  analysis. 

4.  What  Is  the  Uncertainty  in  the  Risk 
Results? 

Liner  Infiltration  Rates 

The  infiltration  rates  used  in 
calculating  releases  from  lined  landfills 
were  significant  sources  of  uncertainty 
in  our  modeling  results.  In  modeling 
releases  fromlandfills  with  liners,  we 
had  to  rely  on  limited  data  for 
infiltration  rates  through  various  liner" 
systems.  To  account  for  the  expected 
variability  in  infiltration  rates,  we 
incorporated  distributions  of  rates  for 
composite  liners  with  sjrnthetic 
components  {our  SL  scenario).  The  data 
available  were  limited  both  in  ten&s  of 
the  number  of  lined  tmits  from  which 
we  collected  data,  and  also  in  terms  of 
the  length  of  time  the  liner  systems  were 
in  place.  Most  of  the  landfills  frt)m 
which  infiltration  data  was  obtained 
had  initial  waste  placement  between  10 
and  15  years  ago  (between  1987  and 
1992).  Liner  systems  may  suffer 
increased  releases  from  a  variety  of 
causes,  such  as  liner  failure  due  to 
improper  installation,  faulty  materials. 
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or  long-term  degradation  of  the  liner 
system.  These  factors  would  tend  to 
increase  infiltration  rates. 

Oui  concern  about  the 
repres(  ntativeness  of  the  length  of  time 
the  inf  Itration  data  represents  is 
somew  lat  balanced  by  our  assumption 
that  bi«  idegradation  occurs  in  MSWLFs. 
We  ace  Qunted  for  biodegradation  for  all 
organic  constituents  of  concern.  The 
half-li\  BS  we  used  for  the  organic 
constit  lents  are  relatively  short.  We 
estima  s  that  the  mass  loading  of  these 
constit  lents  would  biodegrade  over  the 
landfil  life  to  low  levels.  The  slowest 
degrad  ition  rate  we  evaluated  is  9.6E- 
04  per  lay,  which  corresponds  to  a  half- 
life  of :  years.  After  10  years  of 
degradation  at  this  rate,  97  percent  of 
the  constituent  mass  would  have 
degraded  (ignoring  for  this  example  the 
competing  processes  of  leaching  and 
volatili^tion).  Therefore,  almost  all  of 
what  is  placed  into  the  landfill  during 
the  first  20  years  of  operation  (as  well 
as  mosi  of  what  is  landfiUed  during  the 
last  10  ^ears)  would  be  degraded  by  the 
time  th ;  landfill  is  closed.  We  think, 
therefo  e,  that  oiu'  data  on  infiltration 
rates  re  isonably  represents  liner 
perfori]  lance  for  this  limited  period  of 
time. 

In  ad  iition,  there  are  other  factors 
that  wa  did  not  account  for  in  our 
modeling  that  would  tend  to  decrease 
releases  of  constituents  of  concern  from 
landfill  5  with  composite  liners.  Our 
model!  ig  did  not  account  for  the  effect 
of  a  lea  :hate  collection  system,  which 
would  end  to  decrease  leachate  release; 
this  is  I  required  element  in  the  design 
of  a  coi  iposite  MSWLF  liner 
(§  248.^  0(b)).  Nor  did  we  consider  that 
a  final  i  :over  would  tend  to  decrease 
infiltrai  ion  rates  after  the  imit  is  closed. 
The  clo  sure  regulations  for  a  MSWLF 
unit  (§  258.60)  include  a  requirement  for 
a  low  jKrmeability  final  cover,  but  our 
data  sel  did  not  include  many  closed 
units.  I'^ote  that  these  final  covers  are 
often  ci^nstructed  using  geomembrane 
liners,  ^hich  are  generally  more 
impemleable  to  surface  infiltration  than 
earthenl  or  clay  liners.  While  a  cover 
may  also  degrade  over  time,  post- 
closure,  regulations  (§258.61)  require 
the  owi  ler  to  maintain  the  integrity  of 
the  GOV  JT  for  30  years  (the  post-closure 
period :  nay  be  extended,  if  deemed 
necessa  ry).  In  addition,  while  not 
require  1  imder  the  part  258  regulations, 
many  li  ndfill  units  are  equipped  with 
additio  lal  liners,  i.e.,  units  may  have  a 
double  composite  liner  system.  This  is 
apparel  it  from  the  units  from  which  the 
infiltrai  ion  data  were  collected  (the 
units  hi  [d  a  secondary  liner  in  place, 
thus  allowing  the  infiltration  from  the 
top  linor  to  be  measured).  Also, 


information  submitted  by  an  industry 
'  group  in  comments  on  the  1999 
proposed  listing  for  dyes  and/or 
pigments  wastes  indicates  that  over  half 
of  the  landfills  receiving  the  wastes  in 
question  reported  having  some  kind  of 
double  liner  in  place.  ^^ 

Other  Sources  of  Uncertainty 

This  section  discusses  other  major 
areas  of  risk  assessment  imcertainty: 
scenario  uncertainty,  model  imcertainty, 
and  parameter  uncertainty. 

Scenario  uncertainty  results  from  the 
assiunptions  we  make  regarding  how 
receptors  become  exposed  to 
contaminants.  This  uncertainty  occurs 
because  of  the  difficulty  and  general 
impracticality  of  making  actual  studies 
of  all  activities  involved  in  the 
management  of  a  waste  and  the  human 
activities  that  occur  around  the  waste 
management  unit. 

This  risk  assessment,  like  other  recent 
listing  risk  assessments  [e.g.,  see  the 
proposal  for  paint  manufacturing  wastes 
at  66  FR  10060;  February  13,  2001)  does 
not  consider  the  additive  risk  from 
exposiue  to  multiple  constituents. 
Chemical  mixtures  can  display  both 
synergistic  and  antagonist  behavior  with 
regard  to  risk,  In  general,  however,  the 
overall  risks  of  a  mixture  are  very  hkely 
to  be  greater  than  that  of  exposure  to  a 
single  chemical.  Therefore  not  adding 
exposiues  across  the  chemicals  is  an 
area  of  uncertainty  that  leads  to  an 
underestimate  of  total  risk. 

We  did  not  calculate  the  additive 
effects  from  co-disposal  of  dyes  and/or 
pigments  nonwastewaters  since  the 
available  information  fi*om  TRI  on  the 
mass  loading  and  co-management  of 
particular  constituents  of  concern  in 
dyes  and/or  pigments  production  wastes 
indicated  that  such  co-disposal  by 
multiple  generators  in  landfills  was  not 
a  significant  occurrence. 

Also,  certain  contaminants  from  these 
industries  may  also  be  present  in  the 
environment  as  a  result  of  both  natural 
processes  and  anthropogenic  activities. 
Under  these  circumstances,  receptors 
potentially  receive  a  "background" 
exposure  that  adds  to  the  exposure 
resulting  from  release  of  contaminants 
from  the  waste.  For  a  national  analysis 
like  this  assessment,  the  inclusion  of 
background  concentrations  as  part  of  the 
analysis  is  difficult  because  of  the  lack 
of  data  on  national  backgroimd 
concentrations  for  each  constituent  and 
the  potential  high  variability  of 
background  concentrations. 


"  See  comments  by  Ecological  and  Toxicolc^cal 
Association  of  Dyes  and  Organic  Pigments 
Manufacturers,  Attachment  A,  October  21, 1999, 
placed  in  the  docket  for  today's  proposal. 
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Model  uncertainty  is  associated  with 
all  models  used  in  all  phases  of  a  risk 
assessment,  because  models  and  their 
mathematical  expressions  are 
simplifications  of  reality  that  are  used  to 
approximate  real-world  conditions  and 
processes,  and  their  relationships. 
Models  do  not  include  all  parameters  or 
equations  necessary  to  express  reality 
because  of  the  inherent  complexity  of 
the  natural  environment  and  the  lack  of 
sufficient  data  to  describe  it.  Even 
though  the  models  used  in  the  risk 
analyses  are  used  widely  and  have  been 
accepted  for  munerous  applications, 
they  each  retain  significant  sources  of 
uncertainty. 

For  example,  in  modeling  the  fate  and 
transport  of  chemicals  in  groimdwater, 
we  did  not  assess  complex 
hydrogeology  such  as  karst  or  highly 
fractiired  aquifers.  In  general,  fractiu«d 
flow  in  groundwater  can  channel  the 
contaminant  pliune,  thus  allowing  it  to 
move  faster  and  more  concentrated  than 
in  nonfractiu^  flow  environments.  As 
a  result,  oiu-  modeling  may 
imderestimate  the  concentrations  in  the 
groundwater. 

Also,  there  is  considerable 
uncertainty  in  predicting  the  movement 
of  contaminants  over  long  periods  of 
time.  We  assess  the  risk  to  receptors  for 
the  groundwater  pathway  over  a  time 
period  of  10,000  years.  There  are  likely 
to  be  significant  changes  in 
environmental  conditions  over  time,  yet 
the  modeling  methodology  maintains 
constant  assumptions  over  this  10,000 
year  period. 

Parameter  uncertainty  occurs  when 
(1)  there  is  a  lack  of  data  about  the 
parameters  used  in  the  equations,  (2)  the 
data  that  are  available  are  not 
representative  of  the  particular  instance 
being  modeled,  or  (3)  parameter  values 
cannot  be  measiued  precisely  and/or 
accurately  because  of  limitations  in 
measurement  technology. 

The  age  of  several  of  tne  databases 
used  in  this  analysis  to  characterize  the 
waste  management  imits  or  the  location 
of  the  receptors  leads  to  uncertainty  in 
the  analysis.  These  databases  contain 
information  collected  by  the  EPA  in 
several  surveys  during  the  mid-to  late 
1980's.  While  these  databases  represent 
the  best  available  information  the 
Agency  has,  there  may  have  been 
significant  changes  in  waste 
management  units  or  residential 
locations  over  the  last  15-20  years.  The 
uncertainty  associated  with  these  data 
may  lead  to  an  over  or  imder  estimate 
of  risk. 

For  organic  chemicals,  single  values 
for  parameters  such  as  partitioning 
coefficients  and  biodegradation  rates 
were  obtained  fi'om  public  literature 


sources,  yet  there  is  general  agreement 
that  these  types  of  values  may  be  highly 
variable  under  different  environmental 
conditions.  We  recognize  that 
biodegradation  rates  are  dependent  on  a 
variety  of  environmental  conditions, 
thus  where  more  than  one  rate  was 
foimd,  we  chose  the  lowest  one.  We 
selected  anaerobic  degradation  rates 
reported  as  the  most  appropriate  for 
constituents  within  landfills.  Depending 
on  the  site  specific  conditions,  the 
degradation  rates  may  underestimate  or 
overestimate  the  amount  of  degradation 
that  would  occur  in  a  landfill.  Note  that 
we  did  not,  however,  attempt  to  account 
for  biodegradation  in  the  subsiuface, 
because  we  believe  this  degradation  is 
more  variable  and  difficult  to  predict. 
For  metals,  EPA  used  the  MINTEQ 
model  to  estimate  the  variation  in 
partitioning  of  metals  as  a  function  of 
subsurface  chemistry.  However,  this 
model  is  still  imdergoing  review,  which 
indicates  an  additional  source  of 
uncertainty. 

Limited  data  were  available  on  the 
physical  and  chemical  characteristics  of 
dyes  and/or  pigments  production  waste. 
To  address  this,  assumptions  on  the 
waste  characteristics  are  based  on 
general  knowledge  of  dyes  and  pigments 
and  other  similar  industrial  wastes.  In 
this  analysis,  EPA  assumes  that  the  dyes 
and/or  pigments  production  wastes 
have  the  same  general  characteristics 
[e.g.,  fraction  of  organic  carbon,  pH, 
particle  size)  as  other  wastes. 

We  typically  use  regional  databases  to 
obtain  the  parameter  values  necessary  to 
model  contaminant  fate  and  transport. 
Because  the  data  that  we  used  are  not 
specific  to  the  facilities  at  which  the 
actual  wastes  are  managed,  the  data 
represent  our  estimates  of  the  generic 
site  conditions.  For  an  analysis  where 
waste  management  locations  are  so 
variable,  we  believe  this  type  of 
approach  is  reasonable  and  is  the  best 
method  to  address  the  fate  and  transport 
of  constituents.  Nevertheless,  the  use  of 
these  databases  in  lieu  of  site-specific 
data  may  result  in  either  overestimates 
or  imderestimates  of  risk. 

Sources  of  uncertmnty  in 
toxicological  benchmarks  include  one  or 
more  of  the  following:  extrapolation 
from  laboratory  animal  data  to  hiunans, 
variability  of  response  within  the 
human  population,  extrapolation  of 
responses  at  high  experimental  doses 
under  controlled  conditions  to  low 
doses  under  highly  variable 
environmental  conditions,  and 
adequacy  of  the  database  (nmnber  of 
studies  available,  toxic  endpoints 
evaluated,  exposure  routes  evaluated, 
sample  sizes,  length  of  study,  etc.). 
Toxicological  benchmarks  are  designed 


to  be  conservative  (that  potentially 
overestimates  risk)  because  of  the 
uncertainties  and  challenges  associated 
with  condensing  toxicity  data  into  a 
single  quantitative  expression. 
Uncertainty  factors  are  applied  to 
address  limitations  of  the  available 
toxicological  data  and  are  necessary  to 
ensiu-e  that  the  RfD  or  RfC  is  protective 
of  individuals  in  the  general  population. 
The  use  of  uncertainty  factors  is  based 
on  long-standing  scientific  practice. 
Uncertainty  factors,  when  combined, 
commonly  range  from  10  to  1000 
depending  on  the  nature  and  quality  of 
the  underlying  data.  The  RfD/RfC 
methodology  is  expected  to  have  an 
imcertainty  spanning  perhaps  an  order 
of  magnitude. 

Toxicological  effects  in  children  are 
also  an  area  of  uncertainty.  Cancer  slope 
factors  and  reference  doses  for  children 
are  based  on  comparing  childhood 
exposure,  for  which  we  have  age- 
specific  data,  with  adult  toxicity 
measures,  where  adequate  age-specific 
dose-response  data  is  lacking.  This 
mismatch  results  in  a  large  amount  of 
imcertainty  in  the  estimation  of  hazard 
quotients  for  children  and  the  concern 
that  we  may  be  imderestimating  the 
potential  impacts  on  children. 

5.  How  Did  EPA  Use  Damage  Case 
Information? 

We  considered  whether  any  damage 
cases  exist  that  indicate  impacts  on 
human  health  or  the  environment  from 
improper  management  of  the  wastes  of 
concern,  as  required  under  the  listing 
regulations  (§261.11(a)(3)(ix)).  Damage 
incidents  might  also  provide  some 
information  on  the  potential  of  the 
waste  constituents  to  migrate,  persist,  or 
degrade  in  the  environment.  We 
compiled  damage  incidents  involving 
dyes  and/or  pigments  production  wastes 
for  a  previous  proposal, ^^  and  we 
updated  this  report  for  today's 
proposal.""  We  found  and  reported 
eleven  incidents  in  the  August  1994 
damage  case  report  that  appeared  to 
involve  some  kind  of  contamination 
from  the  mismanagement  of  dye  and/or 
pigment  production  wastes.  Our 
updated  analysis  did  not  produce  any 
other  cases  with  useful  information. 

The  available  information  on 
potential  problems  related  to  apparent 
mismanagement  of  dye  and/or  pigment 
wastes  at  manufacturing  sites.  The 


^^  See  the  report  prepared  for  the  1994  proposed 
rule,  "Resource  Damage  Incidents  for  Dye  and 
Pigment  Industry."  August  1994,  in  the  docket  for 
today's  rule. 

■•"See  the  updated  report,  "Damage  Incident 
Analysis  for  the  for  Identification  and  Listing  of 
Wastes  from  the  Production  of  Organic  Dyes  and 
PigmenU,"  July  2003,  in  the  docket  for  today's  rule. 
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infbnnation  of  most  potential  utility 
came  from  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Information  System 
(CERCLIS),  which  contains  information 
on  potential  and  actual  Superfund  sites, 
and  EPA  Region  or  State  files.  We  found 
further  information  on  the  Superfund 
Record  of  Decision  System  (RODS), 
which  documents''remediation  actions 
at  sites  on  the  National  Priority  List 
(NPL). 

We  examined  eleven  cases  closely, 
because  these  sites  appear  to  involve 
sites  where  dyes  and/or  pigments 
production  occurred.  However, 
comments  from  a  number  of  companies 
and  trade  associations  on  the  1994 
proposal  argued  that  most  of  these  cases 
did  not  support  the  proposed  listings  in 
the  1994  rule.  Commenters  argued  3iat 
the  damage  cases  did  not  reflect  current 
management  practices,  nor  did  the  cases 
confirm  risks  were  posed  by  the  wastes 
proposed  for  listing.  Upon  further 
review,  we  agree  that  the  damage  cases 
have  limited  utility  for  determining 
current  plausible  mismanagement 
scenarios.  The  majority  of  damage  cases 
(especially  Superfimd  sites)  were  from 
sites  that  operated  prior  to 
implementation  of  the  current  RCRA 
regulations  for  hazardous  wastes  [e.g., 
characteristically  hazardous  waste)  or 
nonhazardous  wastes  (e.g.,  current 
regulations  for  municipal  landfills  in 
part  258),  and  generally  reflect 
management  practices  that  no  longer 
occur  (such  as  disposal  of  untreated 
waste  in  unlined  surface  impoimdments 
and  indiscriminate  disposal  of  wastes 
on  the  ground).  Also,  most  of  the 
facilities  with  damage  cases  have  closed 
or  ceased  production  of  the  in-scope 
dyes  and  pigments.  Therefore,  we 
believe  these  past  damage  incidents  do 
not  represent  current  waste  management 
practices  used  by  the  dyes  and/or 
pigments  production  industry. 

m  most  cases,  the  available  damage 
incident  data  do  not  attribute 
contamination  to  the  specific  dyes  and/ 
or  pigments  production  wastes  at  issue 
in  today's  proposed  rule.  Contamination 
may  be  caused  by  other  imrelated 
processes  or  activities  onsite.  Even 
where  historical  problems  can  be  traced 
to  dye  or  pigment  materials,  they  are  not 
very  useful  in  assessing  the  potential 
risks  for  dyes  and/or  pigments 
production  as  they  are  ciurently 
generated  or  managed.  The  damage    * 
cases  provide  some  anecdotal 
information  to  suggest  that  some  dyes 
and/or  pigments  production  wastes  may 
yield  environmental  contamination 
when  managed  in  the  ways  that  lead  to 


the  dami  ge  cases.  Some  damage 
incident  t  also  provide  information 
indicatii  g  the  potential  for  the 
migratio:  i,  mobility,  and  persistence  of 
constitu<  nts  in  dyes  and/or  pigments 
productipn  wastes.  For  example,  the 
informat  on  on  the  chemicals 
contami]  lating  the  groundwater  or  other 
media  at  the  damage  sites  show 
contamu  lation  from  some  of  the 
constitu<  nts  of  concern  in  today's  rule 
(aniline,  4-chloroaniline,  1,2- 
dichlorobenzene).  This  provides  some 
support  (hat  these  constituents  may 
migrate  tp  the  groundwater  and  may 
present  i^sks  if  the  contaminated 
groundwater  is  consumed.  However, 
this  infoi  mation  does  not  assist  in 
determin  ing  the  mass  loadings  at  which 
dyes  andr  or  pigments  production  wastes 
could  poke  a  hazard. 

In  general,  because  the  wastes  in  the 
damage  oases  may  include  wastes  not  in 
the  scope  of  today's  rule,  and  because 
the  cases!  reflect  management  scenarios 
that  we  do  not  believe  are  currently 
common  or  plausible,  it  is  difficxilt  to 
use  them  to  reach  conclusions  as  to 
whether  the  wastes  under  evaluation-in 
today's  proposal  may  pose  significant 
risks.  Celtainly,  it  is  inappropriate  to 
use  dam!  ge  cases  to  ascertain  at  what 
mass  loai  lings  the  dyes  and/or  pigments 
productii  >n  wastes  under  evaluation 
may  pos«  such  risks.  Thus,  while  the 
damage  c  ases  support  the  concept  that 
some  dy«  s  and/or  pigments  production 
wastes  m  ay  sometimes  pose  risks,  EPA 
is  relyinj  upon  its  quantitative  risk 
assessme  at  in  formulating  today's 
proposal, 

IV.  Prop)  sed  Listing  Determinations 

A.  What 
for  Dyes 


.  \Te  the  Proposed  Regulations 
I  md/or  Pigments  Production 


Nonwast  iwaters? 

We  are  proposing  to  list 
nonwast(  waters  bom.  the  production  of 
dyes  and  'or  pigments.  Such  wastes 
would  bacome  a  listed  hazardous  waste 
if  they  aie  generated  during  the 
production  of  any  of  the  specified 
classes  oi  dyes  and/or  pigments 
products  and  if,  at  the  point  of 
generatio  a,  they  contain  any  of  the  K181 
constitue  ats  of  concern  at  a  mass 
loading  e  jual  to  or  greater  than  the 
annual  niass  loading  limit  identified  for 
that  constituent.  All  wastes  generated 
during  a  :alendar  year  up  to  the  mass 
loading  1  mits  are  outside  the  scope  of 
the  listiii ;,  even  if  the  wastes 
subseque  itly  meet  or  exceed  the  limits. 
Such  was  tes  would  be  excluded  from 
the  listin  ;  from  their  point  of 
generatio  i,  and  would  not  be  subject  to 
any  RCR  i  Subtitle  C  management 


requirements  for  generation,  storage, 
transport,  treatment,  or  disposal 
(including  the  land  disposal 
restrictions). 

We  are  also  proposing  a  conditional 
exemption  for  nonwastewaters  listed  in 
KlBl  with  specific  constituent  loadings 
below  a  higher  limit  at  the  point  of 
generation,  so  long  as  the  wastes  are 
disposed  of  in  a  Subtitle  D  or  Subtitle 
C  landfill  cell  subject  to  specified  design 
standards.  We  are  proposing  the 
following  listing  description  for  these 
wastes: 

K181:  Nonwastewaters  from  the  production 
of  dyes  and/or  pigments  (including 
nonwastewaters  commingled  at  the  point  of 
generation  with  nonwastewaters  from  other 
processes)  that,  at  the  point  of  generation, 
contain  mass  loadings  of  any  of  the 
constituents  identified  in  paragraph  (c)(1)  of 
this  section  that  are  equal  to  or  greater  than 
the  corresponding  paragraph  (c)(1)  levels,  as 
determined  on  a  calendar  year  basis.  These 
wastes  would  not  be  hazardous  if:  (i)  The 
nonwastewaters  do  not  contain  annual  mass 
loadings  of  the  constituent  identified  in 
paragraph  (c)(2)  of  this  section  at  or  above  the 
corresponding  paragraph  (c)(2)  level;  and  (ii) 
the  nonwastewaters  are  disposed  in  a 
Subtitle  D  landfill  cell  subject  to  the  design 
criteria  in  §  258.40  or  in  a  Subtitle  C  landfill 
cell  subject  to  either  §  264.301  or  §  265.301. 
For  the  purposes  of  this  listing,  dyes  and/or 
pigments  production  is  defined  in  paragraph 
(b)(1)  of  this  section.  Paragraph  (d)  of  this 
section  describes  the  process  for 
demonstrating  that  a£tciUty's 
nonwastewaters  are  not  KlBl.  This  listing 
does  not  apply  to  wastes  that  are  otherwise 
identified  as  hazardous  under  §§  ZBl. 21-24 
and  26U1-33  at  the  point  of  generation. 
Also,  the  listing  does  not  apply  to  wastes 
generated  before  any  annual  mass  loading 
limit  is  met. 

We  also  specify  the  procedures  and 
recordkeeping  requirements  that 
generators  would  use  to  demonstrate 
whether  or  not  they  exceed  the  loading 
limits  and.  if  applicable,  whether  they 
meet  the  landfill  design  requirements. 
These  implementation  provisions  are 
discussed  in  section  V  of  today's     ^ 
proposal. 

We  are  proposing  that  the 
constituents  and  the  mass  loadings  in 
the  listing  (which  would  be  specified  in 
paragraph  (c)(1)  of  §  261.32)  would  be 
those  shown  in  Table  IV-1 .  For  the 
conditional  exemption,  we  are 
proposing  the  constituent  and  mass 
loading  limit  shown  in  Table  IV-2  (to  be 
set  out  in  §  261.32(c)(2)).  These 
constituents  and  listing  levels  are  based 
on  the  risk  modeling  for 
nonwastewaters  disposed  of  in 
nonhazardous  waste  landfills 
summarized  in  section  m.G. 
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Table  rv-l.— Proposed  Section  261.32(c)(1)  Mass  Loading  Umits  for  Kiel  nonwastewaters 


Constituent 


Aniline 

o-Anisidine 

4-Chloroanlline 

p-Cresidlne 

2,4-Dimethylaniline  .... 
1 ,2-Phenylenediamine 
1 ,3-Phenylenediamine 
Toluene-2,4-cliamine  .. 


Chemical  ab- 
stracts No. 


62-63-3 

90-04-0 

106-47-8 

120-71-8 

95-68-1 

95-54-5 

108-45-2 

95-80-7 


Mass  levels 
O^gfyr) 


9.300 
110 

4.800 
660 
100 
710 

1.200 
0.99 


Table  lV-2.— Proposed  Section  261.32(c)(2)  Mass-Loading  Limit  for  Conditional  Exemption  to  K181  for 
Nonwastewaters  Disposed  of  in  Landfill  Cells  Subject  to  Design  Requirements 


Constituent 


Toluene-2,4-diamine 


Chemical  ab- 
stracts No. 


95-80-7 


Mass  levels 
(kg^r) 


140 


1.  Landfill  Scenarios  Underlying  Listing 
Loading  Limits 

Table  III-2  sets  out  the  loading  limits 
we  calculated  for  several  landfill  liner 
scenarios  representing  decreasing 
infiltration  rates:  No  liner  (NL),  clay 
liner  (CL),  and  a  composite  sj^thetic/ 
clay  liner  (SL).  These  results  reflect  a 
broad  spectnun  of  potential  Subtitle  D 
landfills  that  might  receive 
nonwastewaters.  However,  we  based  the 
listing  levels  on  the  two  scenarios  we 
believe  are  most  applicable.  "We  are  - 
proposing  to  use  the  modeling  results 
for  a  clay-lined  leindfiU  (CL  scenario)  as 
the  basic  loading  levels  for  dyes  and/or 
pigments  production  nonwastewaters  in 
Table  IV-1.  As  discussed  in  section  2 
below,  we  are  proposing  to  use  the 
results  for  the  composite  liner  modeling 
(SL  scenario)  as  the  basis  for  a 
conditioned  exemption  from  the  listing 
to  set  the  loading  limit  in  Table  IV-2 
that  would  apply  to  wastes  that  are 
managed  in  landfills  that  are  equipped 
with  a  minimmn  of  a  composite  liner 
system. 

We  found  that  management  in  an 
offsite  mimicipal  solid  waste  landfill 
was  a  plausible  management  practice  for 
nonwastewaters  (see  section  III.F.2).  The 
regulations  governing  municipal 
landfills  require  a  composite  liner 
design  (or  a  strict  performance  standard: 
see  40  CFR  258.40),  but  this  requirement 
does  not  apply  to  existing  units  (existing 
units  are  municipal  landfill  cells  that 
accepted  waste  as  of  the  dates  specified 
in  §  258.1(e),  generally  October  9,  1993). 
Most  key  parts  of  the  MSWLF 
regulations  codified  in  40  CFR  part  258 
apply  to  existing  units.  Some  of  these 
regulations  (notably  the  groundwater 
monitoring  and  corrective  measures 
regulations  at  §  258.50  through  §  258.58) 
probably  have  encouraged  facilities  to 


close  unlined  units  because  of  the  long- 
term  liability  of  adverse  groimdwater 
impact.41  We  believe  that  it  is  likely  that 
a  landfill  currently  receiving  these 
industrial  wastes  would  have  at  least  a 
clay  liner.''2  In  fact,  an  industry 
association  presented  detailed 
information  in  comments  on  the  1999 
proposed  listing  for  dye  and  pigment 
wastes  that  showed  that  landfills 
receiving  these  wastes  are  reported  to 
have  liners.^3  Therefore,  we  are 
proposing  that  the  mass  loading  limits 
from  the  clay-lined  results  shovtm  in 
Table  IV-l  define  the  hazardous  mass 
loadings  for  these  dye  and/ or  pigment 
wastes  (in  §  261.32(c)(1)).  Nevertheless, 
because  there  may  be  unlined  MSWLFs 
that  might  be  used  for  these  wastes,  we 
are  soliciting  comment  on  whether  the 
listing  (and  levels  in  §  261.32(c)(1)) 
should  be  conditioned  on  the  wastes 
being  placed  in  a  landfill  with  a 
minimum  of  a  clay  liner.  We  may 
consider  this  option,  for  example,  if  we 


*i  See  "Waste  Age,"  Volume  30,  p.  64;  July  1999. 
Also,  the  number  of  MSWLFs  operating  has 
decreased  from  7,683  in  1986  to  3381  in  1995  and 
to  about  2,300  in  2000;  See  EPAs  updated  lists  of 
MSWLFs  (EPA530-R-96-006)  and  at  http:// 
www.epa.gov/epaoswer/non-hw/muncpl/lorgdesc/ 
4-8longdesc.htm. 

*^  While  our  data  indicate  that  dyes  and/or 
pigments  manufocturers  do  not  appear  to  currently 
use  nonmunicipal  (i.e.,  "industrial")  Subtitle  D 
landfills,  we  believe  that  this  type  of  landfill  is  also 
likely  to  be  lined.  Commercial  oSsite  landfills  are 
subject  to  considerable  regulations  by  States, 
including  liner  requirements.  See  the  report  by 
ASTSWMO,  "Non-Municipal.  SubUtle  D  Waste 
Survey,"  March  1996  and  EPA's  report  "List  of 
Industrial  Waste  Landfills  and  Construction  and 
Demolition  Waste  Landfills,"  September  30, 1994 
(PB'95-208914,  530-R-95-019).  http:// 
www.epa.gov/epaoswer/hazwaste/sqg/list/ 
lfiUpdf.pdf. 

*^  See  comments  by  Ecological  and  Toxicological 
Association  of  Dyes  and  Organic  Pigments 
Manufacturers,  Attachment  A,  October  21. 1999, 
placed  in  the  docket  for  today's  proposal. 


receive  data  that  shows  dye  and 
pigment  wastes  are  being  disposed  of  in 
unlined  landfills. 

2.  Conditional  Exemption  for  Certain 
Landfilled  Wastes 

We  are  also  proposing  that  wastes  that 
otherwise  meet  the  K181  listing 
description  could  be  managed  as 
nonhazardous  so  long  as  both  of  the 
following  conditions  are  met:  (1)  The 
nonwastewaters  do  not  contain  an 
annual  mass  loading  of  toluene-2,4- 
diamine  that  is  equal  to  or  greater  than 
140  kg/)rr,  and  (2)  the  nonwastewaters 
are  disposed  in  a  Subtitle  D  landfill  cell 
subject  to  the  design  criteria  in  §  258.40 
or  in  a  Subtitle  C  landfill  cell  subject  to 
the  design  criteria  in  §  264.301  or 
§  265.301.  We  are  proposing  this 
exemption  because  our  modeling 
indicates  that  management  in  landfills 
that  comply  with  or  exceed  these  design 
standards  should  not  pose  a  risk  to 
human  health  and  the  environment  (so 
long  as  the  waste  does  not  exceed  the 
§  261.32(c)(2)  listing  levels  for  toluene- 
2,4-diamine). 

As  previously  discussed  in  IV.A.l,  the 
§  261.32(c)(1)  listing  levels  reflect  our 
risk  assessment  modeling  results  for  a 
clay-lined  landfill.  Wastes  with  mass 
loadings  above  the  §  261.32(c)(1)  listing 
levels  pose  risk  to  human  health  when 
placed  in  a  landfill  that  is  only  lined 
with  clay  because  of  the  modeled 
mobility  of  the  K181  constituents 
through  a  clay  liner  into  the  subsurface 
and  subsequent  movement  through  an 
aquifer  used  for  domestic  consumption. 
Many  landfills,  however,  have  been 
designed  with  more  protective  liner 
systems  than  a  simple  clay  liner.  The 
§  258.40  landfill  liner  requirements 
provide  significantly  more  protection 
against  contaminant  migration  into 
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groundwater.  We  believe  that  the  SL 
modeling  results  closely  match  the 
§  258.40  requirement,  because  the 
infiltration  data  used  for  the  SL  scenario 
were  derived  from  mimicipal  landfills 
with  composite  liners  (i.e.,  a 
combination  of  a  geomembrane  liner 
and  a  clay  liner  of  some  sort).  This 
modeling,  reflected  in  the  §  261.32(c)(2) 
listing  levels,  demonstrates  that  the 
majority  of  the  constituents  that  warrant 
establishment  of  listing  levels  based  on 
a  clay-lined  landfill  scenario  (i.e.,  the 
§  261.32tc)(l)  levels)  are  effectively 
controlled  in  a  landfiU  with  a  composite 
clay  and  synthetic  liner  similar  to  the 
liner  required  under  §  258.40.  Our 
modeling  of  the  composite  liner 
scenario  indicates  that  only  one 
constituent,  toluene-2,4-diamine,  poses 
risk  that  warrants  further  control  due  to 
possible  infiltration  through  a 
composite  liner  system. 

Raised  on  our  risk  assessment  results 
that  indicate  that  the  majority  of  the 
assessed  constituents  can  be  safely 
managed  in  §  258.40  compliant 
landfills,  we  have  proposed  to  exempt 
those  wastes  that  would  otherwise  meet 
the  K181  standards  when  those  wastes 
are  managed  in  landfills  "Subject  to  the 
§  258.40  standards,  so  long  as  the  wastes 
do  not  contain  mass  loadings  in  excess 
of  the  §  261.32(c)(2)  standard  of  140  kg/ 
yr  we  are  proposing  for  toluene-2,4- 
diamine. 

Hazardous  waste  regulations  require 
double  composite  liners  that  are  even 
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more  pi  atective  than  part  258  composite 
liners.  J  ome  generators  of  dyes  and/or 
pigments  nonwastewaters  may  choose 
to  dispoise  of  their  wastes  in  hazardous 
waste  landfills.  Wastes  which  contain 
mass  loadings  below  the  §  261.32(c)(2) 
standard  would  not  pose  threats  if 
placed  ill  landfill  cells  subject  to  the 
hazardous  waste  landfill  requirements. 
Accordihgly,  we  are  also  proposing  to 
exempt  pastes  that  would  otherwise 
meet  th^  K181  listing  if  they  do  not 
exceed  lihe  §  261 .32(c)(2)  mass  level  and 
if  they  are  placed  in  lemdfiU  cells 
subject  to  40  CFR  264.301  or  §  265.301. 
We  request  comment  on  this  exemption. 

3.  Selecting  Kl81  Constituents  and  Mass 
Loading  Limits 

As  deicribed  in  section  III,  we 
developed  risk-based  mass  loading 
limits  for  the  set  of  constituents  shown 
in  Tablain-l.  In  general,  we  relied  on 
the  mo(Eling  results  to  guide  us  in 
deciding  which  constituents  would  be 
appropriate  in  defining  these  dyes  and/ 
or  pigmtnts  production  nonwastewaters 
as  listedl  hazardous  wastes.  We  dropped 
constituents  from  further  concern  if  the 
calculated  allowable  mass  loadings 
exceeded  10,000  kg/yr,  because  these 
constitutents  are  unlikely  to  occur  in 
these  wastes  above  this  level.  That  is, 
mass  loadings  of  this  magnitude  are  so 
high  in  Comparison  with  expected  waste 
generatii  )n  rates,  that  the  resultant 
theoreti(  al  concentrations  are  well  in 
excess  o  '  the  concentrations  we  expect 


Table  IV-3.— Overview  of  Data  Sources  L  nking  K181  Constituents  to  Dyes  and/or  Pigments  Production 


to  be  present  in  these  wastes  and  thus 
can  be  considered  implausible.  Thus, 
using  this  concept  of  a  theoretical  waste 
concentration  to  screen  the  constituents 
listed  in  Table  lU-l ,  we  narrowed  the 
list  of  constituents  by  eliminating  those 
with  calculated  allowable  mass  loadings 
above  10,000  kg/yr. 

Table  IV— 3  siunmarizes  various 
information  sources  we  have  identified 
that  link  these  chemicals  to  the 
production  of  dyes  or  pigments  of 
concern.  We  believe  this  information 
supports  our  proposal  to  propose  listing 
levels  for  these  constituents  in  K181. 
Additional  details  are  presented  in  the 
Listing  Backgroimd  Docimient  and  in 
"Background  Document:  Development 
of  Constituents  of  Concern  for  Dyes  and 
Pigments  Listing  Determination,"  both 
of  which  are  available  in  the  docket  for 
today's  proposal.  We  solicit  comment 
on  the  proposed  list  of  constituents  and 
their  levels  in  Tables  IV-1  and  IV-2.  We 
seek  comment  and  supporting 
information  as  to  whether  any 
constituents  should  be  added  to  or 
dropped  bom  the  list  of  constituents  of 
concern  for  dyes  and/or  pigments 
nonwastewaters  and  the  basis  for  such 
action.  More  specifically,  we  seek  any 
information  that  may  assist  us  in 
deciding  whether  any  of  the 
constituents  in  Table  IV-1  are  unlikely 
to  be  present  at  the  levels  of  concern, 
and  thus  whether  we  should  drop  them 
from  the  listing. 


Constituent 

CAS  No. 

Analytical  data 

Colour  index 

TRI 

EUBan 

§3007sun/ey 

Manufacturer 
web  sites 

Aniline  

62-53-3 

90-04-0 

106-47-8 

120-71-8 

95-68-1 

95-54-5 

108-45-2 

95-80-7 

X 
X 
X 

X 
X 

X 
X 
X 
X 

X 

Y 

o-Anisldine  

X 
X 
X 

X 

4-ChloroanJline  

p-Cresidine 

X 

X 
X 
X 

2,4-Dimethylaniline 

X 
X 

X 

1 ,2-Ptienytenedlamine 

X 
X 
X 

X 
X 
X 

1 ,3-Phenytenediamine 

X 

X 
X 

Toliiene-2,4-diamlne  .... 

"• 

X 

We  also  specifically  seek  comment  on 
the  constituent  in  Table  rV-2  that  is  at 
issue  for  wastes  disposed  of  in  a  landfill 
subject  to  §  258.40,  §  264.301  or 
§  265.301  desigarequirements.  TRI 
releases  for  toluene-2,4-diamine  were 
reported  by  two  dyes  and/or  pigments 
production  facilities.  One  facility 
reported  an  aimual  release  of  less  than 
500  lbs.,  or  227  kg  (i.e.,  as  reported  in 
a  Form  A  for  the  TRI).  The  second 
facility  reported  the  transfer  of  396  kg  of 
mixed  toluenediamine  isomers  to  a 
broker  for  disposal;  we  could  not 
determine  whether  this  waste  was 


treated  j  riorto  disposal.  The  TRI  data 
therefon  indicates  that  one  or  two 
facilities  may  be  disposing  of  toluene- 
2,4-dian  ine  in  the  modeled 
managei  lent  practice  at  levels  on  the 
same  on  er  of  magnitude  as  the 
propose!  1  listing  levels.  In  addition  to 
the  TRI  ( lata,  the  Colour  Index  and  two 
facilities '  Web  site  indicate  that  four 
compan  es  manufacture  products  that 
may  be  4erived  from  toluene-2,4- 
diaminel  Note  that  we  do  not  have  any 
analjrticil  data  for  this  constituent  in 


dye  and 


ligraent  wastes,  because  we  did 


not  anal;  ze  wastes  for  this  chemical 


After  evaluating  aU  available 
information,  including  information  on 
the  potential  presence  of  toluene-2,4- 
diamine  at  the  proposed  levels  in 
nonwastewaters  and  the  current  use  of 
this  constituent  in  dyes  and/ or  pigments 
-production,  we  will  determine  whether 
toluene-2,4-diamine  should  be  included 
in  §  261.32(c)(2). 

4.  Assessment  of  Biodegradation 

As  described  in  section  III.G.2.d.i,  we 
accounted  for  the  biodegradation  of  the 
constituents  of  concern  in  our  landfill 
modeling.  In  modeling  biodegradation, 
we  used  anaerobic  degradation  rates 
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that  were  available  in  the  primary 
reference;  ♦♦  when  rates  were  not 
available  for  seven  chemicals  of 
concern,  we  used  conservative 
surrogates  derived  from  the  same 
reference.  The  loading  limits  for 
nonwastewaters  in  Tables  IV-1  and  IV- 
2  were  derived  using  this  approach.  We 
also  completed  modeling  for  these  seven 
constituents  using  a  default  degradation 
rate  of  zero. 


Table  IV— 4  presents  the  mass  loading 
limits  for  nonwastewaters  that  would 
result  from  using  zero  degradation  rates 
for  the  seven  constituents.  Under  this 
approach,  three  additional  constituents 
would  be  added  to  the  §  261.32(c)(1)  list 
(benzaldehyde,  azobenzene,  and  p- 
toluidine)  and  five  additional 
constituents  would  be  added  to  the 
§  261.32(c)(2)  list  (2,4-dimethylaniline, 
4-chloroaniline,  1,2-phenylenediamine, 


aniline,  and  p-toluidine).  We  believe 
that  using  appropriate  surrogates  is 
preferable  to  assigning  a  default  value  of 
zero  for  the  biodegradation  rate. 
However,  we  request  comment  on 
whether  the  risk  assessment  results 
derived  from  the  default  rate  of  zero 
should  be  used  as  the  basis  for  setting 
listing  levels  for  some  or  all  of  these 
constituents. 


Table  IV-4.— Alternate  Mass  Loading  Limits  Calculated  Without  Degradation 


Constituent 


2,4-Dimethylanlline  

4-Chloroaniline 

1 ,2-Phenytenediamine 

Benzaldehyde 

Azobenzene  

Aniline 

p-Toluidine 


Chemicai  ab- 
stracts no. 


95-68-1 
106-47-8 

95-54-5 
100-52-7 
103-33-3 

62-53-3 
106-49-0 


'  Not  applicable:  Calculated  degradation  rates  exceed  10,000  kg/yr.  no  listing  level  proposed. 


§261.32(c)(1) 

§261 .32(c)(2) 

Mass  levels  (kg/ 

Mass  levels  (kg/ 

yr) 

yr) 

3.7 

160 

89 

3.400 

5.7 

180 

1.500 

(') 

6,800 

(') 

110 

4.300 

11 

400 

We  specifically  seek  comment  on  the 
five  constituents  that  would  be  added  to 
the  conditional  exclusion  in 
§  261.32(c)(2)  if  this  alternate  approach 
of  using  zero  biodegradation  rates  were 
adopted.  We  recognize  that  some 
information  we  have  in  the  record 
suggests  that  mass  loadings  in  these 
wastes  may  not  reach  the  Table  rV-4 
levels  for  some  constituents. 

For  example,  we  have  historical 
analytical  data  for  dyes  and/or  pigments 
nonwastewaters  for  2.4-dimethyIaniline, 
4-chloroaniline.  p-toluidine.  1.2- 
phenylenedieunine.  and  aniline  (see  the 
Listing  Background  Document).  2.4- 
Dimethylaniline  was  detected  only  in 
wastewater  (two  samples,  maximiun  of 
1.19  ppm).  4-Chloroaniline  was  found 
in  five  waste  samples,  but  at  fairly  low 
concentrations  (maximiun  of  13  ppm). 
p-Toluidine  (also  known  as  4- 
methylaniline)  was  detected  at  high 
levels  in  one  sample  of  nonwastewater 
(presiunably  a  still  bottom  or  spent 
solvent),  and  it  was  also  possibly 
detected  as  a  co-eluting  component  of  2/ 
3/4-aminotoluene  (maximum  of  10.4 
ppm).  1,2-Phenylenediamine  (also  know 
as  2-aminoaniline)  was  possibly 
detected  at  a  maximiun  of  7.17  ppm  as 
a  co-eluting  component  of  2,4- 
aminoaniline  and  2-methoxyaniline. 
However,  the  analjrtical  data  for  1,2- 
phenylenediamine  is  difficult  to 
interpret  because  this  chemical  could 
not  be  separated  from  the  other  closely 
related  isomers  by  the  method  used,  and 
also  because  further  evaluation  of  data 


from  other  wastes  indicated  that  the 
recovery  of  1,2-phenylenediamine  from 
some  matrices  is  difficult  (see  section 
IV.  A.  5  for  a  discussion  on  waste 
analysis  problems).  Aniline  was  found 
in  numerous  waste  samples,  including 
wastewater  sludges  and  other 
nonwastewaters;  some  samples  had  high 
aniline  concentrations.  Data  from 
comments  suggests  that  the  higher 
concentrations  may  be  associated  with 
special  wastes  (e.g..  still  bottoms),  but 
this  cannot  be  confirmed  from  the 
available  analytical  data.  In  any  case, 
aniline  appears  to  be  fairly  prevalent  in 
dye  and/ or  pigment  wastes.  For  these 
five  constituents,  the  detected 
concentrations  are  generally  below  the 
theoretical  waste  concentrations  we 
calculated  using  an  estimated  average 
waste  quantity  (e.g.,  the  loading  160  kg/ 
yr  for  2.4-dimethylaniline  contained  in 
the  average  estimated  waste  quantity  of 
1.894  kg/yr  would  give  a  theoretical 
concentration  of  84  ppm).  Exceptions 
include  one  detection  for  p-toluidine 
and  at  least  three  samples  for  aniline. 

We  also  considered  TRI  data  from 
known  dyes  and/or  pigments 
manufacturers  reported  for  these 
constituents.  The  TRI  data  for  4- 
chloroaniline  show  that  total  reported 
releases  of  212  kg  were  far  below  the 
§  261.32(c)(2)  mass  loading  limits.  2,4- 
Dimethylaniline  and  p-toluidine  are  not 
on  the  TRI  list  of  chemicals.  The  only 
TRI  release  for  1,2-phenylenediamine 
was  the  filing  of  a  form  A  by  one 
facility,  indicating  a  release  of  less  than 


500  lbs.,  or  227  kg/yr.  Five  facilities 
reported  releases  of  aniline  (two  others 
also  filed  form  A);  three  of  these 
reported  total  aniline  releases  that 
exceed  the  §  261.32(c)(2)  mass  loading 
limit. 

In  addition,  some  facilities  appear  to 
manufacture  dyes  and/or  pigments 
products  that  are  derived  from  these 
constituents.  For  example,  company 
Web  sites  and  the  Colour  Index  link  four 
facilities  with  products  derived  frtim 
2,4-dimethylaniline.  Also,  while  we 
were  not  able  to  find  specific  links 
between  ciurent  dyes  and/or  pigments 
production  facilities  for  products 
derived  fitim  4-chloroaniline,  we 
believe  that  this  constituent's  presence 
in  multiple  waste  samples  suggests  it 
may  be  in  use.  or  perhaps  occurs  as  a 
by-product.  The  Colour  Index  and 
company  websites  also  link  several  dyes 
and/pigments  production  facilities  with 
products  derived  from  1.2- 
phenylenediamine  and  p-toluidine. 
Aniline  is  a  common  raw  material  for 
dyes  and  pigments;  this  constituent  is 
linked  to  at  least  eight  companies.  Thus, 
if  we  decide  to  adopt  this  alternate 
approach  to  assessing  degradation  rates 
for  these  constituents,  we  will  evaluate 
information  submitted  by  commenters 
on  the  potential  presence  of  these 
constituents  at  the  proposed  levels  in 
nonwastewaters  and  the  current  use  of 
these  constituents  in  dyes  and/or 
pigments  production.  After  considering 
all  available  information,  we  will 
determine  whether  we  should  set 


«« Howard,  PJi..  R.S.  Boethling,  W.F.  Jarvis.  W.M. 
Meyian,  E.M.  Michalenko,  and  H.T.  Printup  (ed.). 


1991.  Handbook  of  Environmental  Deffndation 
Rates.  Lewis  Publishets. 
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exemption  loading  limits  for  these 
chemicals. 

We  also  solicit  comment  on  retaining 
benzaldehyde  as-a  K181  constituent  in 
the  §  261.32(c)(1)  list,  if  we  were  to 
adopt  this  alternate  approach  to 
assessing  biodegradatiDn.  Benzaldehyde 
is  a  natiirally  occurring  chemical  that  is 
found  in  many  foods,  and  is  widely 
used  in  flavors  and  hagrances; '*^  it  is  on 
FDA's  list  of  generally  recognized  as 
safe  (GRAS)  substances  (21  CFR 
172.515).  While  oiu  primary 
degradation  reference  did  not  report  a 
degradation  rate  for  benzaldehyde,  we 
are  aware  that  benzaldehyde  is  fairly 
reactive  and  will  degrade  to  benzoic 
acid,  which  is  40-times  less  toxic  (see 
IRIS  database).  When  we  used  a 
conservative  siurogate  degradation  rate 
for  benzaldehyde,  the  modeling  results 
showed  this  constituent  would  not 
present  a  problem  {i.e.,  the  results  were 
well^bove  10,000  kg/yr.).  We  request 
information  on  the  degradation  rate  for 
this  chemical.  We  also  request 
information  on  the  frequency  of 
benzaldehyde  use  in  dyes  and/or 
pigments  production,  as  well  as 
information  on  the  likelihood  that 
nonwastewaters  will  contain  loadings  of 
benzaldehyde  at  or  above  our  proposed 
loading  limits.  If  we  adopt  this  alternate 
way  of  assessing  biodegradation, 
information  indicating  that 
benzaldehyde  is  rarely  used  or  unlikely 
to  exceed  tiie  proposed  loading  limit 
may  lead  us  to  delete  this  chemical  from 
the  listing. 

5.  Lead  as  a  Potential  K181  Constituent 

We  are  proposing  not  to  set  K181 
stanjiards  for  the  metal,  lead,  despite 
modeling  results  for  the  clay-lined 
landfill  scenario  (4,900  kg/yr)  that  are 
below  our  screening  threshold  of  10,000 
kg/jT.  We  do  not  believe  it  is 
appropriate  to  set  lead  standards  for 
K181  for  a  number  of  reasons.  First,  we 
think  it  is  imlikely  that  lead  is  used 
extensively  in  current  dyes  and/or 
pigments  production.  While  historical 
information  indicates  that  lead  has  been 
used  in  this  industry  (e.g.,  as  an 
oxidizing  agent),  we  believe  that 
environmental  regulations  (such  as  the 
Toxicity  Characteristic)  and  increased 
general  concerns  about  the  use  of  lead 
in  consumer  products  may  have 
contributed  to  declines  in  the  use  of 
lead  in  this  industry.  Oiu  analysis  of  the 
TRI  data  shows  very  limited  reporting  of 
lead  releases  by  the  35  dyes  and/or 


«5  See  the  "Flavor  And  Fragrance  High 
Production  Volume  Consortia— The  Aromatic 
Consortium  Test  Plan  For  Benzyl  Derivatives," 
December,  2001  submitted  to  EPA's  High 
Production  Volume  Challenge  Program  (http:// 
www.epa.gov/chenutk/benzylde/cl3450tc.htm). 


pigments  manu&ctiuers  that  report  to 
the  TRI.  In  fact,  only  two  facilities 
report  lead  releases:  Eastman  Chemical 
(Kingsport,  TN)  and  Harshaw  Chemical/ 
Engelhard  Corporation  (Louisville,  KY). 
As  previously  discussed,  Eastman  is  a 
very  lai  »e  chemical  manufacturer,  with 
an  extei  isive  product  hst  (over  1,200 
plastics  'polymers,  fibers  and  other 
chemici  ds).  Dye  production  accounts  for 
an  extrt  mely  small  portion  of  their 
operatic  ms.  We  do  not  believe  their 
waste  ii  representative  of  dye  and/or 
pigment  wastes  in  general,  or  that«it  is 
likely  that  their  reported  lead  releases 
are  associated  with  their  very  limited 
dye  product  line.  Harshaw  Chemical  is 
a  major  manufacturer  of  inorganic 
pigmen  s,  and  currently  generates  a 
signific  int  quantity  of  characteristic 
lead  wa  >tes  (D008)  as  well  as  listed 
wastes  :  rom  the  production  of  inorganic 
pigmen  s  containing  lead  (k6o2  and 
K003).*»  Therefore,  we  believe  that  the 
lead  releases  reported  by  Harshaw  in  the 
TRI  are  pghly  likely  to  be  associated 
with  thAir  inorganic  pigment  production 
(rather  Qian  their  organic  pigment 
processes).  The  TRI  data  is  consistent 
with  this  interpretation.  Harshaw 
reported  in  the  2000  TRI  that  all  of  the 
lead  seqt  offsite  for  disposal  underwent 
stabilizition/solidification;  nearly  all  of 
this  (except  for  45  kg )  was  sent  to  a 
SubtitlaC  facility.  No  other  dyes  and/ 
or  pigment  maniifacturers  reported  any 
release4of  lead  in  2000. 

Secoild,  we  evaluated  the  available 
anal3rti(jal  data  for  these  wastes  for  lead. 
Our  analytical  results  showed  two 
samples  contained  lead,  with  a 
maximum  concentration  of  16.8  mg/kg. 
By  assuming  that  this  is  a  typical 
concentt^tion  in  these  industries' 
wastes  idespite  the  TRI  data  that 
indicates  that  it  is  rarely  reported  in 
releases  from  these  industries),  we 
calculat  sd  the  necessary  waste  quantity 
that  wo  lid  need  to  be  generated  in  order 
to  exce€  d  the  modeled  threshold  level  of 
4,900  k|  /yr.  The  resultant  calculated 
theoreti  :al  minimum  waste  quantity  of 
274,000  metric  tons  is  significantiy 
greater  i  ban  the  total  quantity  of 
nonwas  ewaters  that  we  estimate  that  all 
of  the  p  )tentially  impacted  facilities 
generat^  in  total  (47,000  metric  tons). 
This  analysis  indicates  that,  even  if  any 
other  dje  and/or  pigment  manufacturers 
do  gene  "ate  lead-bearing  wastes,  they 
are  unlijcely  to  contain  lead  at  mass 
loading  levels  above  the  modeled 


thresho 
Final 


d  level. 

y,  we  also  note  that  lead  is 


current  y  regulated  as  D008,  a 


•«»See 
Biennial 
waste. 


1'  199  data  from  the  facility  in  EPA's 
I  eporting  System  (BRS)  for  hazardous 


characteristic  hazardous  waste  when 
TCLP  levels  exceed  5.0"mg/L.  The  TC 
levels  serve  as  a  safety  net  for  lead- 
bearing  wastes,  if  any,  that  might  be 
generated  by  facilities  manufactiuing 
the  relevant  dyes  and  pigments.  We  are 
soliciting  comments,  however,  on 
whether  we  should  include  a  threshold 
loading  limit  for  lead  in  the  K181 
listing. 

6.  Waste  Analysis  Concerns 

Some  problems  have  surfaced  in  past 
chemical  analysis  of  dyes  and/or 
pigments  production  wastes  for  some  of 
the  potential  constituents  of  concern  in 
Table  IV-1.  In  a  few  cases,  our  analysis 
could  not  distinguish  between  co- 
eluting  compoimds  when  we  used  the 
typical  EPA  methods  [e.g.,  method  8270 
in  SW-846).  However,  significant 
improvements  have  been  made  in 
instnunent  sensitivity  and 
chromatographic  coliunn  performance 
in  the  approximately  ten  years  since 
EPA  conducted  its  prior  analyses.  In 
general,  we  believe  that  following 
methods  in  SW-846  should  be  adequate 
for  the  constituents  in  Table  IV-1: 
method  8270  (GC/MS),  method  8315 
(HPLC),  and  method  8321  (HPLC/MS  or 
HPLC/UV).'»7  Therefore,  we  believe  that 
these  constituents  may  now  be  readily 
measured  by  the  majority  of  laboratories 
equipped  to  perform  such  analyses.*^ 

The  most  problematic  constituent 
appears  to  be  1,2-phenylenediamine 
(also  knovjrn  as  o-phenylenediamine). 
We  originally  promulgated  numerical 
treatment  standards  for  1,2- 
phenylenediamine  in  a  prior  rulemaking 
(64  FR  15583,  April  8, 1996).  However, 
we  subsequentiy  withdrew  the  standard 
because  of  poor  method  performance 
(see  63  FR  47409,  September  4, 1998). 
The  methods  used  at  the  time  did  not 
provide  adequate  recovery  of  the 
chemical  from  samples  at  the  5.6  mg/kg 
level.  We  solicit  comment  on  options  to 
deal  with  this  potential  problem  (short 
of  dropping  the  constituent,  which  is 
also  an  option)  and  other  analytical 
issues.  For  example,  we  could  allow 
generators  to  use  knowledge  of  their 
waste  in  lieu  of  testing  for  these 
constituents  (regardless  of  waste 
quantities  generated — see  section  V  for 
differing  testing  requirements  for 
smaller  and  larger  waste  quantities). 
Alternatively,  we  could  allow  the 
generator  to  show  compliance  with  the 


■"  See  the  discussion  on  page  3-25  and  elsewhere 
in  the  background  document  "Best  Demonstrated 
Available  Technology  (BOAT)  Background 
Docimient  For  Dye  and  Pigment  Production 
Wastes^;,  which  is  in  the  docket  for  today's  rule. 

*»  See  the  Economic  Analysis  Background 
Document  for  our  cost  estimates.  See  also  http:// 
www.specIab.com/pTice.htm. 
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mass  loading  limits  based  on  good-feith 
analjrtical  efforts  that  demonstrate  that 
the  constituent  could  not  exceed  the 
mass  loading  limit  by  an  order  of 
magnitude  (&ctor  often),  similar  to  the 
allowance  specified  for  meeting  the  land 
disposal  treatment  standards  for 
combustion  residues  (see 
§  268.40(d)(3)). 

7.  Proposed  Additions  to  Appendices 
VnandVfflofPart261 

As  required  under  §  261.30(b),  we  are 
proposing  to  add  the  constituents  that 
are  the  basis  for  the  listings  to  Appendix 
VII  of  Part  261.  Thus,  we  are  proposing 
to  add  the  constituents  that  are  listed  in 
Table  IV-1  to  Appendix  VII  as  the  basis 
for  listing  K181.  In  addition,  a  number 
of  constituents  in  Table  IV-1  are  not 
currently  listed  in  Appendix  VIE  to  Part 
261  as  "hazardous  constituents."  EPA 
places  constituents  on  Appendix  Vin  if 
scientific  studies  show  the  chemicals 
have  toxic,  carcinogenic,  mutagenic,  or 
teratogenic  effects  on  humans  or  other 
life  forms  (see  §  261.11(a)(3)).  The  Risk 
Assessment  Background  Docimient 
contains  the  detailed  toxicological  data 
for  all  constituents  we  eveduated, 
including  the  chemicals  we  are 
proposing  to  add  to  Appendix  VIII:  o- 
anisidine,  p-cresidine,  2,4- 
dimethylaniline,  1,2-phenylenediamine, 
and  1 ,3-phenylenediamine.  We 
recognize  that  Appendix  Vlll  already 
contains  the  chemical  name 
"phenylenediamine"  with  a  CAS 
number  of  25265-76-3.  This  Appendix 
Vni  listing  represents  a  mixtiue  of 
isomers  (i.e.,  benzenediamines  with  the 
presence  of  two  amino-groups  in 
unspecified  locations  on  the  benzene 
ring).  We  are  proposing  to  add  the 
specific  isomers  (1,2-phenylenediamine 
and  1,3-phenylenediamine)  to  clarify 
that  these  are  listed  on  Appendix  VIII, 
even  though  we  believe  that  the  existing 
listing  for  the  mixed  isomers  would 
cover  the  specific  isomers  in  question. 
If  in  response  to  comments  we  decide  to 
add  any  additional  constituents  from 
Table  III-2  to  the  loading  limits  in 
§  261.32(c)(1)  or  (c)(2).  then  we  would 
also  add  these  constituents  to  Appendix 
VII  and  Vni,  if  necessary.  For  example, 
under  the  alternative  approach  in 
section  rV.A.4  using  zero  degradation 
rates,  we  would  also  add  benzaldehyde, 
azobenzene  and  p-toluidine  to 
Appendix  Vll  of  Part  261.  and 
benzaldehyde  and  azobenzene  would  be 
additional  constituents  added  to 
appendix  Vin  of  part  261. 

8.  Co-Generation  With  Out-of-Scope 
Wastes 

A  number  of  U.S.  manufacturers  of 
dyes  and/or  pigments  produce  products 


other  than  those  dyes  and  pigments 
classes  described  above  in  II.F.1.  For 
example,  some  manufactiuers  might 
also  produce  sidphur  or  phthalocyanine 
dyes,  dye  intermediates,  or  other 
completely  unrelated  products  [e.g., 
surfactants).  These  facilities  are  likely  to 
commingle  their  wastewaters  firom  most 
or  all  of  their  processes  for  treatment 
prior  to  discharge.  The  resultant 
wastewater  treatment  sludges  contain 
constituents  from  all  of  the  mingled 
wastewaters. 

We  are  proposing  that,  to  the  extent 
that  a  facility  conuningles  wastewaters 
from  the  dye  or  pigment  processes  of 
interest  in  today's  rule  with  other  "out- 
of-scope"  wastewaters,  the  resultant 
sludge  would  be  entirely  subject  to  the 
K181  listing  if  the  commingled  waste 
contained  sufficient  mass  loadings  of 
the  K181  constituents  of  concern  to 
trigger  the  K181  listing.  This  means,  for 
example,  that  the  entire  mass  of  toluene- 
2,4-diamine  in  a  facility's  wastewater 
treatment  sludge,  would  be  compared  to 
the  K181  listing  level  for  toluene-2,4- 
diamine,  irrespective  of  whether  some 
of  that  mass  originated  in  processes 
other  than  the  manufacture  of  azo, 
anthraquinone,  perylene  or 
anthraquinone  dyes  or  pigments.  Note 
that  other  process  wastes  that  are 
commingled  when  generated  (e.g.,  dusts 
and  fines)  would  also  be  covered  by  the 
Kl  81  listing,  if  the  commingled  wastes 
contain  some  wastes  that  are  in  the 
scope  of  the  listing. 

We  believe  it  is  appropriate  to 
propose  that  the  scope  of  the  listing 
cover  mass  contributions  from  other 
processes  for  several  reasons.  First,  the 
toxicity  and  risk  associated  with  the 
constituents  of  concern  does  not  change 
as  a  function  of  the  type  of 
manufacturing  process  that  is  the  source 
of  that  constituent  in  a  commingled 
waste.  For  example,  aniline  in  a 
facility's  wastewater  treatment  sludge 
that  comes  from  the  dye  production 
process  poses  the  same  risk  as  an 
equivalent  amoimt  of  aniline  in  that 
same  sludge  as  a  result  of  treating 
commingled  aniline-bearing 
wastewaters  from  manufacturing 
photographic  chemicals.  Second,  while 
the  ED  consent  decree  serves  as  a  strong 
guide  to  the  Agency  in  determining  the 
scope  of  oiu  listing  determination  (by 
establishing  priorities  and  timeframes 
for  the  completion  of  specific  listings), 
the  consent  decree  in  no  way  prohibits 
the  Agency  from  proposing  listings  with 
broader  or  different  scope.  As  an 
example,  in  the  listing  determination  for 
inorganic  chemical  manufacturing 
wastes,  we  listed  K178  (solids  from 
manufacturing  and  manufacturing-site 
storage  of  ferric  chloride  from  acids 


formed  during  the  production  of 
titanium  dioxide  using  the  chloride- 
ilmenite  process);  see  November  20, 
2001  (66  FR  58258).  The  K178  listing 
addressed  wastes  not  directly  related  to 
the  wastes  specified  in  the  consent 
decree  (i.e.,  titanium  dioxide  ptroduction 
wastes  (except  for  chloride  process 
waste  solids)).  Finally,  we  l»lieve  that 
the  proposed  approach  also  is  the  most 
straightforward  way  of  structiuing  this 
type  of  mass-based  listing.  The 
regulatory  presentation  in  the  CFR.  as 
well  as  the  implementation  and 
enforcement  of  the  listing,  are  simpler 
under  the  proposed  approach. 

Facilities  impacted  by  this  portion  of 
the  listing  description  (e.g.,  those  whose 
wastewater  treatment  solids  contain  the 
K181  regulated  constituents  from  non- 
dyes  and/or  pigments  processes)  would 
have  the  option  of  segregating  their 
wastewaters  prior  to  mmmingling  with 
wastewaters  from  the  dyes  and/or 
pigments  processes  covered  by  K181. 
Segregated  solids  that  have  no 
contribution  of  K181  constituents  from 
the  dyes  and/or  pigments  processes  of 
concern  would  not  be  subject  to  K181. 
We  believe,  however,  that  a  more 
desirable  environmental  outcome  (and 
perhaps  technically  more  feasible) 
would  be  achieved  if  those  fecilities 
used  the  K181  listing  levels  as  goals  for 
their  pollution  prevention  programs, 
and  if  they  adopted  process 
modifications  designed  to  reduce 
overall  loadings  of  the  K181 
constituents. 

We  request  comments  on  this  aspect 
of  the  proposed  scope  of  the  K181 
listing.  We  also  request  comment  on  an 
alternative  approach  which  would  allow 
facilities  to  count  only  those  mass 
loadings  associated  with  azo/ 
triarylmethane/perylene/anthraquinone 
dyes  and/or  pigments  manufact\ue 
when  assessing  whether  their  wastes 
exceed  the  K181  listing  levels.  For 
example,  a  facility  may  have  specific 
chemical  analytical  data  for  its 
wastewater  prior  to  commingling  that 
might  be  used  to  demonstrate  that  the 
vast  majority  of  a  constituent  of  concern 
is  not  derived  from  wastes  that  are  in 
the  scope  of  KlBl.  Using  such  data,  the 
facility  could  demonstrate  using  a  mass- 
loading  calculation  that  the  mass  of  the 
constituent  resulting  from  the  in-scope 
process  is  well  below  the  mass  loading 
limits  specified  in  K181. 
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B.  How  Does  K181  Impact  Wastes  That 
Are  Not  Landfilled.  Coadtusted,  or 
Previously  Listed? 

1 .  What  Is  the  Status  of  Wastes  That  Are 
Not  Landfilled? 

We  are  setting  the  §  261.32(c)(1) 
listing  levels  as  the  baseline -levels  that 
establish  when  nonwastewaters  fixim 
the  production  of  dyes  and/or  pigments 
pose  sufficient  risk  to  warrant  listing  as 
hazardous  waste.  Although  these  levels 
are  derived  from  a  landfill  management 
scenario,  we  are  proposing,  consistent 
with  our  past  practice,  that  these  levels 
apply  to  all  nonwastewaters  within  the 
scope  of  the  listing  definition, 
irrespective  of  how  the  waste  may  be 
managed.  As  a  specific  example  of  what 
this  means,  we  are  not  setting  separate 
"entry/radt"  levels  for  wastes  that  might 
be  combusted.  We  are  assuming  that 
wastes  with  constituent  amoimts  below 
the  listing  levels  do  not  pose  risks  in  a 

'  combustion  scenario,  so  the  landfill- 
based  listing  limits  provide  sufficient 
protection.  This  is  consistent  with  oiu- 
general  approach  to  unconditional 
hazardous  waste  listings.  If  we  find  that 
waste  does  not  pose  risks  in  a  landfill 
or  surface  impoundment  scenario,  we 
do  not  list  the  waste,  although  we  have 
not  assessed  the  risks  posed  by 
combustion. 

This  approach  is  also  similar  to  the 
proposed  concentration-based  listing 
determination  for  paint  production 
wastes,  where  we  also  proposed 
threshold  levels  that  were  not  based  on 
any  modeling  of  combustion  practices. 
As  we  noted  in  that  proposal,  in  past 
listing  determinations  where  we 
attempted  to  assess  risks  from 
combustion,  we  foimd  that  the  potential 
risks  from  the  release  of  constituents 

■  through  combustion  would  be  at  least 
several  orders  of  magnitude  below 
[>otential  air  risks  from  tanks  or 
impoimdments  [see  63  FR  64371, 
November  19, 1998).  We  also  noted  that 
it  is  difficult  to  assess  what  goes  into 
combustion  units  in  relation  to  the 
residual  constituents  that  might  persist 
in  ash  or  be  released  to  the  air,  such  as 
products  of  incomplete  combustion. 

Our  assessment  of  the  tank 
management  scenario  for  wastewaters 
from  the  production  of  dyes  and/ or 
pigments  indicates  that  the  lowest 
allowable  mass  loadings  associated  with 
air  releases  from  tanks  for  the 
constituents  of  concern  is  in  the  range 
of  2,000-3,000  kg/yr.  Based  on  the 
analysis  conducted  in  previous 
determinations  (e.g.,  63  FR  64371, 
November  19,  1998),  a  comparable 
assessment  of  air  releases  firam  the 
combustion  scenario  would  establish 
allowable  mass  loading  levels  several 


orders 
excess 
listing 


>f  magnitude  higher,  well  in 
>f  the  proposed  §  261.32(c)(1) 
evels. 


2.  Wha|  Is  the  Status  of  Wastes  Destined 
for  Con  ibustion  That  Trigger  the  K181 
Listing  Levels? 

We  a  "e  proposing  that 
nonwaj  tewaters  exceeding  the  listing 
loadin{  levels  will  be  KlBl  listed  wastes 
even  if  they  are  combusted.  This  is 
consist  int  with  our  general  approach  to 
listing,  in  which  we  model  land 
disposal  units  and,  if  we  find  risks  of 
conceni,  promulgate  a  listing  that 
includas  wastes  sent  to  combustion.  We 
have  taken  this  approach  because  we 
anticipate  difficulties  developing 
modeling  that  could  adequately  capture 
the  various  complex  aspects  of  this 
combustion,  including  destruction 
efficiency,  formation  of  toxic  products 
of  incoAiplete  combustion,  partitioning 
of  uncombusted  toxicants  among  air, 
scrubbo'  water  and  ash,  and  transport.'*^ 

However,  we  are  soliciting  comment 
on  the  4ption  of  exempting  K181 
nonwa^ewaters  sent  to  combustion 
facilitiee.  Without  risk  assessment 
results  w)  rely  on,  we  have  qualitatively 
assessed  the  data  we  have  gathered 
regarding  current  combustion 
management  practices  for  dyes  and/or 
pigments  nonwastewaters.  The  TRI  is 
oiu-  primary  somt:e  of  information.  It 
shows  that  ten  facilities  send 
nonwaaewaters  offsite  for  thermal 
treatmoit  and  two  facilities  combust 
wastes  insite.  All  ten  of  the  offsite 
treatment  facilities  are  RCRA  TSDFs. 
Howev^,  we  cannot  determine  for 
certain  whether  the  wastes  of  concern  to 
this  proposal  are  in  fact  being 
combus  ted  in  Subtitle  C  combustors,  or 
in  co-lo  :ated  Subtitle  D  combustors. 

The  two  facilities  that  conduct  onsite 
thermal  treatment  are  Eastman 
(Kingsport,  TN)  and  BASF  (Huntington, 
WV).  Eastman  apparently  operates  both 
hazardolus  and  nonhazardous  waste 
combuskion.5°  BASF  operates  a 
nonhazardous  waste  unit  used  to  treat 
still  bottoms  and  related  wastes  from  an 
anilineAriarylmethane  process.^!  While 


■"Whilt  we  attempted  to  model  combustion  of 
these  was^s  in  the  1994  proposed  listing 
determination  for  dyes  and  pigment  wastes, 
comment*s  argued  strenuously  that  our  modeling 
was  overli  conservative,  and  presented  stack  testing 
for  anilinq  showing  much  higher  destruction 
efficiency  Ifor  aniline  than  we  had  assumed,  and 
risk  assesanent  results  showing  very  low  risk  (see 
•'CorameiUs  on  the  1994  Proposed  Rule  for  Dye  and 
Pigment  Wastes,"  originally  submitted  by  BASF 
Corporatic^n,  December  15, 1995,  in  the  docket  for 
today's  proposal). 
5°  See  Listing  Background  Document.  t 

"  See  tl|e  docket  for  today's  proposal  for 
"Comments  on  the  1994  Proposed  Rule  for  Dye  and 
Pigment  \f  astes,"  originally  submitted  by  BASF 


this  boiler  is  not  permitted  for  managing 
hazardous  wastes,  it  is  covered  by  a 
State  permit  that  sets  low  release  limits 
for  aniline  (40  kg/3rr).^2  As  part  of 
BASF's  1995  comments  on  our  initial 
proposed  listing  determination  for  these 
wastes,  they  submitted  a  risk  assessment 
for  this  unit  demonstrating  low  risk 
potential. 

The  available  information  regarding 
current  combustion  indicates  that  the 
majority,  and  perhaps  all,  of  the  wastes 
that  are  combusted  are  managed  either 
in  Subtitle  C  luiits,  or  imits  with  air 
permits  that  specifically  address  key 
K181  constituents  potentially  present  in 
those  wastes.  We  solicit  comments  on 
whether  this  is  sufficient  information  to 
support  an  exemption  from  K181  for 
wastes  that  are  managed  in  combustion 
imits  that  are  permitted  under  Subtitle 
C,  or  that  have  other  relevant  CAA 
permits. 

3.  Applicability  to  Wastes  That  Are 
Already  Hazardous 

We  are  also  proposing  that  wastes  that 
are  subject  to  anoUier  hazardous  waste 
listing  imder  §  261.31-33  or  a  hazardous 
waste  characteristic  under  §  261.21-24 
would  not  be  subject  to  listing  imder 
K181.  Generators  would  not  count  the 
mass  of  any  constituent  of  concern  in 
these  wastes  toward  the  loading  limits 
in  the  K181  listing. 

This  avoids  complications  that  would 
arise  in  implementing  the  loadings- 
based  listing.  For  example,  consider  an 
azo  dye  producer  who  generates  a 
sludge  meeting  the  F004  listing  due  to 
solvent  use  diuing  production.  This 
F004  sludge  could  also  be  captured  by 
the  narrative  description  in  the  Kl  81 
listing,  as  it  would  be  a  nonwastewater 
from  the  production  of  azo  dyes.  If  the 
facility  also  generates  another  separate 
wastewater  treatment  sludge  from  the 
production  of  azo  dyes,  the  facility 
would  need  to  assess  the  total  mass  of 
a  constituent  of  concern  for  all  wastes 
potentially  subject  to  the  K181  listing. 
Thus,  the  facility  would  have  to  add  the 
mass  of  any  constituents  of  concern  in 
the  F004  waste  to  the  mass  of  the 
constituents  present  in  the  treatment 
sludge.  It  is  possible  that  the  additional 
mass  from  the  F004  waste  would  cause 
the  total  mass  of  some  constituent  in  the 
treatment  sludge  to  meet  or  exceed  the 
listing  levels  in  §  261.32(c)(1)  or  (c)(2). 
However,  the  FD04  waste  is  already 
hazardous  and  subject  to  full  Subtitle  C 
control.  Regulating  the  treatment  sludge 
based  on  the  additional  mass  in  the 


Corporation,  December  15, 1995  (Attachment  C),  for 
a  more  complete  destziption  of  this  unit. 

"  See  BASFs  air  permit  in  the  docket  for  today's 
proposal. 
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listed  waste  appears  inappropriate, 
given  that  the  F004  waste  could  not  be 
disposed  with  the  treatment  sludge  as 
non  hazardous  waste.  Therefore,  we  are 
proposing  that  wastes  that  are  already 
classified  as  hazardous  wastes  would 
not  be  subject  to  listing  as  K181. 

If  the  above  example  is  modified, 
such  that  the  F004  waste  is  generated  in 
commingled  form  with  the  wastewater 
treatment  sludge  (e.g.,  from  commingled 
wastewaters),  then  the  waste  would  be 
F004,  regardiess  of  the  mass  levels 
present  in  the  K181  constituents  of 
concern.  EPA  has  not  evaluated  all  of 
the  hazardous  constituents  reasonably 
expected  to  be  present  in  F004  wastes 
and  set  levels  at  which  it  is  safe  to 
dispose  of  them  in  nonhazardous  waste 
landfills  with  or  without  composite 
liners.  In  this  case,  therefore,  our 
proposed  approach  would  mean  that  the 
F004  wastes  would  remain  hazardous, 
but  the  waste  would  not  be  subject  to 
the  K181  listing. 


C.  Why  Are  We  Proposing  Not  To  List 
Wastewaters? 

As  described  previously  in  section 
in.E.3,  we  evaluated  the  potential 
management  of  wastewaters  from  dyes 
and/ or  pigments  production  in  two 
scenarios:  Tanks  and  lined  surface 
impoundments.  After  consideration  of 
the  risk  assessment  modeling  resiUts, 
the  plausibility  of  each  management 
scenario,  and  the  level  of  environmental 
protection  provided  by  existing  and 
upcoming  air  regulations,  we  are 
proposing  not  to  list  wastewaters  from 
dyes  and/or  pigments  production.  Our 
logic  supporting  this  determination  is 
presented  below. 

1.  Air  Emissions  From  Tanks  and 
Siuface  Imptoundments 

We  assessed  air  emissions  from  both 
tanks  and  surface  impoundments,  as 
previously  described,  and  calculated 
mass  loadings  for  those  CoCs  with 
inhalation  toxicity  benchmarks.  Because 


the  modeled  mass  loading  results  for 
these  scenarios  were  very  similar,  we 
are  presenting  a  combined  analysis  of 
these  results  here. 

As  discussed  previously  in  section 
III.G.2.g,  we  assumed  that  calculated 
allowable  loadings  in  excess  of  100.000 
kg/yr  were  implausible  and  therefore 
screened  out  those  constituents  for 
which  our  modeling  gave  a  calculated 
allowable  loading  in  excess  of  100,000 
kg/yr. 

Ten  constituents  had  calcidated 
allowable  loadings  less  than  100,000  kg/ 
yr.  Table  IV-5  presents  these  CoCs,  the 
modeled  allowable  loading  results  for 
tanks  and  surface  impoundments 
(synthetic  lined],  theoretical 
concentrations  (using  the  estimated 
average  wastewater  quantity),  a 
siunmary  of  available  analytical  data, 
and  total  onsite  and  ofisite  releases 
reported  in  the  TRI  by  the  dyes  and/or 
pigments  production  industries. 


Table  IV-5.— Analysis  of  Air  Pathway  Loading  Results 


Constituent  of  concern 


Naphthalene 

o-ToluidJne  

Aniline  

Azot>enzene 

o-Anisidine  

p-Cresidine 

Fonnaldehyde  

Toluene-2,4-diamine 

1,2-Dichlorot)enzene 

Benzidene 

^  Not  reported 

^  Not  analyzed. 

3  Not  a  TRI  constituent. 


Calculated  allow- 
able loading  for 
tanks/surface  \m- 
poundnients  (kg/ 


2,200/2,200 

2,600/2,400 

2,700/1,500 

3,700/2,400 

9,500/2,900 

50,000/13,000 

>100,000/1 4,000 

>1 00,000/51 ,000 

71,000/63,000 

>1 00,000/69,000 


TheoretKal  waste- 
water concentra- 
tion for  tanks/sur- 
face impound- 
ments (ppm) 


Availat>le  anaiyt- 

leal  data  for 

wastewaters 

(ppm) 


-4- 


3.6/3.6 

4.2/3.9 

4.4/2.4 

5.2/3.9 

15.5/4.7 

81.3/21.1 

>160/22.8 

>160/82.9 

115/102 

>1 60/1 45 


0.011-0.1 

0.044-0.16 

0.66-120 

0.093-0.104 

0.76 

V) 
0.064-0.819 

0.004-0.059 
0.0055-0.023 


TRI:  D&P  industry 

total  on-  and  off^ 

site  releases  (k^ 

yr.  RY2000) 


1,294 

234 

237,100 

(=0 

0 

5,680 

10,962 

817 

31,490 

0 


With  the  exception  of  aniline 
(discussed  further  below),  we  believe 
that  it  is  highly  unlikely  that  these 
constituents  would  be  present  at  levels 
above  the  calculated  allowable  rhass 
loadings  inany  facility's  wastewaters. 
Oiu  assessment  of  the  TRI  releases 
reported  by  the  dyes/pigments 
industries  indicates  that  the  total 
releases  from  the  entire  industry  are  less 
than  the  calculated  allowable  mass 
loading  limits  predicted  by  our  risk 
assessment  modeling  that  would  be 
applied  on  a  facility-specific  basis 
(except  for  aniline).  For  example,  total 
reported  releases  of  naphthalene  by  dye 
and/or  pigments  manufactiuers  were 
1,294  kg/yr,  which  is  less  than  the 
calculated  allowable  loading  level  of 
2,200  kg/yr.  This  comparison  greatly 
overestimates  potential  wastewater 


levels  because  total  TRI  releases  include 
releases  from  all  facilities  to  air  and 
land,  as  well  as  water. 

The  available  analytical  data  support 
the  TRI  analysis,  showing  that  (with  the 
exception  of  aniline),  these  constituents 
are  unlikely  to  be  present  in  dyes  and/ 
or  pigments  wastewaters  at 
concentrations  high  enough  to  result  in 
mass  loadings  above  the  calculated 
allowable  levels.  The  theoretical 
concentrations  presented  in  the  table 
above  assume  an  average  wastewater 
quantity  of  615,000  MT/yr.  The  majority 
of  the  facilities  in  this  industry  are 
expected  to  generate  lower  wastewater 
quantities  (i.e.,  the  median  wastewater 
quantity  is  119,000  MT/yr),  and  thus  the 
theoretical  concentration  of  these 
constituents  in  these  wastewaters  at  the 


calculated  allowable  levels  would  be 
even  higher,  and  thus  more  implausible. 

Aniline,  however,  may  in  fact  be 
present  in  dyes  and/or  pigments 
industry  wastewaters  at  levels 
exceeding  the  calculated  allowable 
loading  of  2,700  kg/yr.  Of  the  four  dyes 
and/or  pigments  manufacturers 
reporting  aniline  releases  in  the  TRI, 
two  report  releases  of  aniline-bearing 
wastewaters  to  POTWs  in  excess  of 
2,700  kg/yr,  and  are  presumably 
managing  these  wastewaters  in  tanks 
prior  to  discharge.  One  of  these  two 
facilities  (BASF/Huntington,  WV)  is 
operating  under  a  state  airpermit  that 
limits  the  actual  aniline  air  emissions 
from  wastewater  treatment  to  levels  well 
below  the  potential  wastewater  loading 
limit  for  aniline  (permit  available  in 
docket  for  today's  rulemaking).  The 
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second  facility  (Sun  Chemical/ 
Muskegon,  MI)  treats  its  wastewaters  via 
powdered  activated  carbon  and 
biological  treatment  prior  to  discharge 
to  a  POTW.53  The  treatment  unit  in  use 
has  been  subject  to  State  air  permits  in 
the  past.  The  facility  recently  obtained 
a  wavier  from  permitting  requirements 
for  the  treatment  unit  based  on  analysis 
showing  that  emissions  (including 
aniline)  are  very  low.*"* 

Existing  federal  air  regulations  that 
pertain  to  facilities  manufacturing  dyes 
and  pigments  are  siuiunarized  in  section 
II.E.  Aniline  is  regulated  as  a 
"hazardous  air  pollutant"  (HAP)  under 
the  Clean  Air  Act.  In  general,  the 
existing  and  upcoming  regulations  on 
air  releases  will  limit  the  actual  releases 
of  many  organic  chemicals  from  dyes 
and/or  pigments  wastes.  Based  on  our 
evaluation  of  the  information  available, 
we  believe  that  air  releases  of  aniline  at 
dyes  and/or  pigments  facilities  are 
adequately  controlled  and  such  releases 
do  not  presMit  significant  risks. 

We  note  that  we  could  not  make  a  TRI 
comparison  for  azobenzene  because  it  is 
not  a  TRI  constituent.  Azobenzene  is  a 
degradation  product  associated  with 
certain  specialized  dye  and/ or  pigment 
production  (e.g.,  aniline-based 
triarylmethane  products),  rather  than  an 
actual  intermediate.  We  do  not  believe 
that  azobenzene  would  be  present  in 
wastewaters  above  the  mass  loading 
limits,  but  expect  it  to  be  present  at  low 
levels  in  very  few  wastes.  The  historical 
analytical  data  support  this  conclusion. 

As  described  previously  in  section 
III.G.2.d.i,  we  assessed  the 
biodegradation  of  certain  constituents 
by  assigning  them  rates  from 
structurally  similar  constituents.  We 
also,  as  an  alternative,  assessed  these 
chemicals  using  a  defoult  degradation 
rate  of  zero.  In  the  wastewater  analysis, 
the  constituents  affected  were  aniline 
and  azobenzene.  The  alternate 
calculated  allowable  loadings 
determined  for  aniline  were  2,000  kg/yr 
and  980  kg/yr  for  the  tank  and  surface 
impoundment  scenarios,  respectively. 
The  alternate  values  for  azobenzene 
were  3,200  kg/yr  and  1,700  kg/yr  for  the 
tank  and  surface  impoimdment 
scenarios,  respectively. 

We  solicit  comments  on  oxu  prc^osed 
decision  not  to  list  wastewaters  and  set 
mass  loading-based  regulatory  levels 
derived  from  the  air  emission  pathways 
from  tanks  and/or  surface  - 


SI  Contact  between  Dr.  Robert  Kayser.  OSW  and 
John  Fagiolo,  Remedial  Project  Manager,  EPA,  lune 
24.2003. 

S4  Contact  between  Dr.  Robert  Kayser.  OSW  and 
l^acay  McDanald,  Air  Quality  Division,  Michigan 
Department  of  Environmental  Quality,  June  24, 
2003  in  the  docl»t  for  today's  rule. 


impounc  ments.  We  also  request 
comment  s  on  an  alternative  approach 
that  wou  d  list  wastewaters  from  the 
productii  in  of  dyes  and/or  pigments, 
establish  ng  loading  limits  in  a  manner 
similar  to  that  being  proposed  today  for 
K181.  Wf  might  adopt  this  alternative  if, 
for  exam  >le,  we  received  data  and 
informal  on  that  these  wastewaters  are 
more  lik<  ly  to  exceed  the  calculated 
mass  loa(  ing  limits  than  our  current 
data  indi  :ates,  or  our  modeling  was 
insufficic  ntly  conservative,  or  that 
existing  t  ir  regulations  are  not 
effectivemr  controlling  risks  from 
aniline,  j 

2.  Groimt  Iwater  Releases  From  Surface 
Impound  [nents 

The  dy  ;s/pigments  industries  are 
known  to  operate  a  small  number  of 
surface  ii  ipoundments  [see  section 
ni.E.3).  Asa  result,  we  modeled  the 
managen  ent  of  wastewaters  in  unlined, 
clay-line(  i,  and  sjmthetic-Iined  surface 
impoundments  for  the  groundwater 
pathway.  We  believe  that  the  synthetic- 
lined  imooiuidment  is  the  most 
plausibl^  management  scenario  for  these 
wastes.  Our  analysis  (see  section 
III.G.2.g)  ^dicates  that  releases  to 
groundwater  frtim  impoundments  with 
S)aithetiq  liners  are  imlikely  to  pose  risk 
because  tne  calculated  allowable  mass 
loadings  all  exceeded  100,000  kg/)T,  an 
implausible  loading  in  these 
wastewaters.  While  clay-lined 
impoundinents  are  in  use  at  one  dye 
manufaclbring  site,  we  have  not 
selected  mis  scenario  as  plausible 
because  tpese  impoundments  are  not 
used  to  manage  untreated  wastes  (see 
following  discussion).  We  also 
determined  that  the  unlined  scenario  for 
surface  iQipoimdments  is  not  plausible 
for  these  kvastes  (see  section  in.D.2). 

Our  risk  modeling  of  the  clay-lined 
impoimdment  scenario  indicates  that 
the  potential  listing  loading  levels  are 
below  10  ),000  kg/yr  for  31  of  the  35 
constitue  ats  of  concern  (see  the  Risk 
Assessmt  nt  Backgroimd  Document  for 
these  resi  Jts).  We  considered  whether 
the  one  fi  cility  known  to  be  operating 
clay-line(  I  impoundments  (Lobeco, 
located  ia  Lobeco,  SC)  is  likely  to  be 
managing  wastewaters  with  constituents 
at  levels  of  concern. 

LobecGj  indicated  that  their 
wastewater  treatment  system  consists  of 
neutralization,  aeration  with  activated 
sludge,  aiid  holding  ponds.^s  Staff  from 
South  Carolina's  Department  of  Health 
and  Envi  onmental  Control  described 
four  in-gdoimd  units  at  this  site:  An 
equalization  imit  and  a  digestion  imit. 


environmer  I. 


't^ww.Iobecoproducts.coin/ 
.html. 


both  concrete-lined  (with  secondary 
clay  liners),  and  two  clay-lined  holding 
basins.  The  holding  basins  receive 
wastewater  treated  in  the  concrete  lined 
units  prior  to  discharge  to  surface 
waters  under  an  NPDES  permit.  1999 
TRI  data  for  this  facility  shows  that  they 
had  low  levels  of  two  constituents  of 
potential  concern  in  the  influent  to  their 
wastewater  treatment  facility: 
Formaldehyde  (<1  part  per  billion  or 
ppb)  and  naphthalene  (1  ppb-1  ppm). 
llie  facility  reported  that  the  only 
chemical  reported  to  be  discharged  to 
svuface  water  was  ammonia. 
Consequently,  we  conclude  that  the 
treatment  in  the  upstream  luiits 
removed  the  naphthalene  and 
formaldehyde  before  wastewaters 
reached  the  clay-lined  holding  basins. 

The  facility's  NPDES  monitoring  data 
shows  that  only  one  of  the  constituents 
of  concern  for  this  listing  for  which  the 
facility  conducted  analysis  was  detected 
in  their  effluent;  copper  was  found  at 
0.3-0.9  pounds/day  (50-150  kg/yr),  well 
below  the  copper  caloilated  allowable 
'  loading  limit  of  5,600  kg/yr  for  clay- 
lined  impoimdments.  Since  we  believe 
the  water  in  the  clay-lined  holding 
basins  closely  resembles  the  effluent,  we 
do  not  believe  that  these  particular 
impoundments  are  likely  to  manage 
wastewaters  that  would  contain 
constituents  of  concern  at  levels  above 
the  calculated  allowable  mass  loading 
limits. 

We  request  comment  on  our  proposal 
not  to  list  wastewaters  bom  dyes  and/ 
or  pigments  production  and  not  to  set 
loading  levels  derived  frt>m  the 
groundwater  pathway  for  clay-lined 
surface  impoundments.  We  also  request 
comments  on  an  alternative  approach 
that  wo\dd  list  wastewaters  bom  the 
production  of  dyes  and/or  pigments  that 
are  managed  in  clay-lined  surface 
impoundments,  establishing  mass 
loading  limits  in  a  manner  similar  to 
that  being  proposed  today  for  K181. 
This  alternative  approach  would  not  list 
as  hazardous  those  wastewaters  that  are 
managed  in  synthetic-lined 
impoimdments  or  in  tanks.  We  would 
consider  this  altonative  further  if  we 
receive  data  and  information  that,  for 
example,  would  indicate  that  there  are 
additional  clay-lined  surface 
impoundments  in  use  by  the  industry  or 
our  assessment  of  the  risks  posed  by 
wastewaters  is  insufficiently 
conservative. 

D.  Scope  of  the  Listings  and  the  Effect 
on  Treatment  Residuals 

Today's  proposal  would  result  in  a 
new  hazardous  waste  listing  that  differs 
from  previously  promulgated  listed 
hazardous  wastes  in  that  it  includes 
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constituent-specific  mass  loading  limits 
to  define  the  scope  of  the  listing.  The 
primary  purpose  of  this  "mass  loadings- 
based  listing"  is  to  establish  levels  at  the 
point  of  generation  of  a  waste,  at  or 
above  which  that  waste  is  considered  to 
be  a  listed  hazardous  waste  [i.e., 
"entrance"  levels).  Wastes  that  are 
generated  with  constituent  masses 
below  these  levels  (on  an  annual  basis) 
would  not  be  subject  to  these  listings. 

Residuals  from  the  treatment,  storage, 
or  disposal  of  listed  hazardous  wastes 
are  usually  classified  as  hazardous 
wastes  based  on  the  "derived-from"  rule 
(see  40  CFR  261.3{c)(2)(i)).56  We  are  not 
proposing  to  use  the  mass  loading-based 
levels  as  "exit"  levels  for  residues  from 
treatment  of  dyes  and/or  pigments 
production  nonwastewaters  (K181). 
Thus,  we  jure  not  proposing  any 
exemption  to  the  mixture  rule  for  the 
K181  wastes. 

In  the  listing  determination  for  paint 
manufacturing  waste  solids,  we 
proposed  that  the  concentration-based 
listing  levels  would  also  serve  as  "exit" 
levels.  That  is,  we  proposed  that  waste 
solids  that  were  treated  to  below  the 
listing  limits  could  exit  the  hazardous 
waste  system  and  would  become 
nonhazardous  waste  (66  FR  10110).  We 
considered  proposing  to  use  the  mass 
loading  limits  as  exit  levels  for  dye  and 
pigment  wastes,  but  we  decided  not  to 
do  this  for  several  reasons.  Most 
'important,  the  mass-based  loading  is 
different  from  a  concentration-based 
listing,  because  the  proposed  mass- 
based  approach  already  builds  in  an 
exemption  for  wastes  with  constituent 
masses  below  the  loading  limit.  Thus, 
the  proposed  approach  allows  a  facility 
to  handle  as  nonhazardous  any  wastes 
containing  constituents  of  concern  up  to 
.  the  loading  limit.  In  contrast,  a 
concentration-based  listing  would 
require  all  wastes  that  meet  the  listing 
level  to  be  handled  as  hazardous. 

In  addition,  an  exemption  for 
treatment  residuals  would  be  complex 
to  implement.  For  example,  a  facility 
could  generate  an  initial  portion  of 
waste  up  to  the  mass  loading  limit  and 
handle  that  portion  as  nonhazardous. 
With  an  exemption  for  treatment 
residuals,  the  facility  could  then  treat 
additional  wastes  and  claim  the 
residuals  are  below  the  loading  limits. 
However,  given  that  the  facility  already 
generated  and  disposed  of  wastes  that 
contained  the  permissible  mass  loading 
limits,  it  would  be  inappropriate  to 


*»  Also,  the  "mixture"  rule  (see  40  CFR 
261.3(a)(2)(iii)  and  (iv))  provides  that,  with  certain 
limited  exceptions,  any  mixture  of  a  listed 
hazardous  waste  and  a  solid  waste  is  itself  a  RCRA 
hazardous  waste. 


classify  the  treatment  residuals  as 
nonhazardous. 

Difficulties  would  also  arise  in  any 
exemption  for  treatment  residuals,  if 
such  treatment  were  to  occiu-  offsite. 
The  offsite  facility  would  have  to 
demonstrate  that  the  conditions  set  out 
in  the  proposed  regulations  were  met 
and  document  that  the  waste  is 
nonhazardous  (i.e.,  according  to  the 
proposed  listing  regulations  in 
subparagraphs  (c),  (d)  and  (e)).  An 
offsite  treatment  facility  may  not  have 
the  knowledge  to  track  the  ciimulative 
loadings  from  the  generator  to  ensure 
that  the  conditions  for  becoming 
nonhazardous  are  met.  Fvuthermore,  the 
treatment  facility  would  likely  be 
accepting  a  variety  of  hazardous  wastes 
from  numerous  generators.  Thus,  even  if 
this  facility  was  able  to  comply  with  the 
conditions  for  determining  the  treated 
waste  is  not  K181,  the  treatment 
residuals  could  still  carry  other 
hazardous  waste  codes  under  the 
mixture  rule  (see  40  CFR 
261.3(a){2)(iv)),  as  well  as  the  derived- 
from  rule.  Thus,  any  implementation 
scheme  for  offsite  treatment  facilities 
appears  problematic. 

Finally,  the  treatment  of  any  waste 
that  is  classified  as  KlBl  at  the  point  of 
generation  would  have  to  comply  with 
hazardous  waste  regulations.  For 
example,  if  the  waste  was  incinerated, 
the  combustion  luiit  would  have  to  be 
permitted  imder  Subtitle  C.  Therefore, 
the  benefits  of  possibly  classifying  the 
treatment  residuals  as  nonhazardous  do 
not  appear  to  be  significant,  compared 
to  the  cost  of  constructing  and 
permitting  a  hazardous  waste  treatment 
imit  (which,  if  we  limited  any 
exemption  to  onsite  treatment,  would 
have  to  be  located  onsite). 

We  seek  comment  on  the  need  for  any 
exemption  for  treatment  residuals,  and 
how  such  an  exemption  could  be 
structiu-ed.  If  we  were  to  adopt  such  an 
exemption,  we  would  add  an  exemption 
to  the  derived-from  rule  (e.g.,  in 
§261.3(c)(2){ii)),  which  would  require 
the  generator  *:o  show  that  the  treated 
waste  no  longer  meets  the  listing  levels 
of  KlBl  (using  the  determination 
process  proposed  in  §261. 32(d)),  and 
that  the  residuals  meet  the  requirements 
specified  in  part  268.  As  described 
above,  we  believe  that  any  exemption 
from  the  derived-from  rule  would  be 
most  applicable  to  generators  who  treat 
their  waste  onsite,  because  the  generator 
would  have  the  information  needed  to 
track  the  cumulative  mass  of  the  various 
constituents  in  the  treated  waste. 


E.  What  Is  the  Status  ofPtwiousIy 
Disposed  Wastes  and  Landfill  Leachate 
From  Previously  Disposed  Wastes? 

The  Agency  has  been  clear  in  the  past 
that  hazardous  waste  listings  normally 
apply  to  wastes  disposed  of  prior  to  the 
effective  date  of  a  listing,  even  if  the 
landfill  ceases  disposal  of  the  waste 
when  the  waste  becomes  hazardous. 
(See  53  FR  31147,  August  17, 1988.)  We 
also  have  a  well-established 
interpretation  that  listings  apply  to 
leachate  derived  from  the  disposal  of 
listed  hazardous  wastes,  including 
leachate  derived  from  wastes  meeting 
the  listing  descriptions  that  were 
disposed  before  the  effective  date  of  a 
listing.  Leachate  derived  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  is  classified  as  a 
hazardous  waste  by  virtue  of  the 
"derived-from"  rule  in  40  O^R 
261.3(c)(2).  We  are  not  reopening  nor 
taking  comment  on  any  of  these  issues 
with  this  proposed  rulemaking. 

As  set  out  in  detail  in  the  August  1988 
notice,  this  does  not  mean  that  landfills 
simply  holding  wastes  that  are  listed 
now  as  hazardous  become  subject  to 
Subtitle  C  regulation.  However, 
previously  disposed  wastes  now 
meeting  a  listing  description  that  are 
actively  managed.^^  including  actively 
managed  residues  such  as  leachate  that 
are  derived  from  such  wastes,  become 
subject  to  Subtitle  C  regulation.  [See  53 
FR  at  31149,  August  17,  1988.)  In  most 
circxunstances,  active  management  of 
leachate  is  exempt  from  Subtitle  C 
regulation.  Specifically,  management  of 
leachate  in  wastewater  treatment  tanks 
prior  to  discharge  under  the  CWA  is 
exempt  fix)m  RCRA  regulation  (40  CFR 
264.1(g)(6)).  Discharge  to  a  POTW  via 
the  sewer  system,  where  leachate  mixes 
with  domestic  sewage,  is  also  excluded 
from  RCRA  jurisdiction  (see  RCRA 
section  1004(27)  and  40  CFR 
261.4(a)(1)).  Similarly,  discharge  to 
navigable  waters  is  excluded  from 
RCRA  jurisdiction  (see  RCRA  section 
1004(27)  and  40  CFR  261.4(a)(2)). 


^'The  Agency  often  uses  the  term  "active 
management"  as  a  catch-all  term  to  describe  the 
types  of  activities  that  may  trigger  RCRA  Subtitle 
C  permitting  requirements.  In  general,  those 
activities  are  hazardous  waste  treatment,  storage, 
and  disposal,  all  of  which  are  defined  in  40  CFR 
260.10.  It  is  important  to  note,  however,  that  EPA 
interprets  the  disposal  that  triggers  RCRA  Subtitle 
C  permitting  requirements  to  be  the  types  of 
disposal  as  described  in  the  definition  of  "disposal 
facility"  in  40  CFR  260.10,  and  not  the  broader, 
more  general  definition  of  "disposal"  in  that  section 
and  in  RCRA  section  1004(3).  See,  e.g.,  53  FR  31149 
(August  17. 1988).  Instead,  the  latter,  broader 
definition  is  used  to  determine  the  applicabiUty  of 
certain  statutory  provision,  such  as  RCRA  section 
7003,  7002(a)(1)(B),  3013,  and  3007.  See.  e.g..  55  FR 
8759  (March  8.  1990). 
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It  is  possible  that  nonwastewaters 
within  the  proposed  scope  of  K181  (and 
the  relevant  mass  loading  limits)  may 
have  been  disposed  in  landfills. 
However,  the  proposed  listing  for  K181 
waste  is  a  mass  loading-based  listing, 
and  it  would  be  difficult  to  know 
whether  the  previously  disposed  wastes 
that  meet  the  narrative  description  of 
K181  did,  in  feet,  have  constituent  mass 
loadings  that  would  be  at  or  above  the 
K181  regulatory  levels.  We  don't 
anticipate  that  records  documenting  the 
mass  of  proposed  constituents  of 
concern  in  Uiese  wastes  exist  for 
previously  disposed  wastes. 

Typically,  the  status  of  the  previously 
disposed  waste  is  not  an  issue,  unless 
the  waste  is  actively  managed  in  some 
way.  One  way  this  question  might  arise 
is  if  the  derived-from  leachate  is 
actively  managed;  we  discuss  this 
question  below.  This  issue  would  arise 
more  directly,  however,  if  the  waste 
previously  disposed  were  to  be 
excavated  for  further  management, 
perhaps  as  part  of  a  corrective  action  or 
other  remediation  effort.  In  this  case,  we 
believe  it  would  be  most  practical  to 
evaluate  the  managed  waste  as  if  it  were 
newly  generated.  That  is,  a  facility 
engaged  in  excavation  of  wastes  that  are 
potentially  K181  would  use  the 
procedures  in  the  proposed  listing  to 
determine  if  the  constituents  of  concern 
meet  or  exceed  the  relevant  mass 
loading  limits.  If  the  mass  loadings  are 
met  or  exceeded,  then  the  actively 
managed  waste  would  be  K181.  As 
noted,  except  in  cases  where  the  origin 
of  the  waste  and  its  constituents  are 
well  documented,  we  believe  classifying 
a  previously  disposed  waste  as  K181 
will  be  difficult,  at  best. 

If  actively  managed  landfill  leachate 
and  gas  condensate  derived  from  the 
newly-listed  wastes  proposed  for  listing 
in  today's  notice  could  be  classified  as 
K181,  we  would  be  concerned  about  the 
potential  disruption  in  current  leachate 
management  that  could  occur,  and  the 
possibility  of  redundant  regulation.^s 
This  issue  was  raised  to  the  Agency  in 
the  context  of  the  petroleiun  refinery 
waste  listings  (see  63  FR  42173.  August 
6, 1998).  A  commenter  expressed 
concern  that,  because  some pf  the 
commenter's  nonhazardous  waste 
landfills  received  newly-listed 
petroleum  wastes  prior  to  the  effective 
date  of  the  listing  decision,  the  leachate 
that  is  collected  and  managed  from 
these  landfills  would  be  classified  as 


__    *■  We  do  not  believe  that  the  mass  loading  limits 
in  the  proposed  K181  listing  would  be  useful  in 
determining  if  the  leachate  was  K181  waste.  This 
is  because  the  mass  loading  limits  in  K181  were 
derived  for  nonwastewaters,  not  landfill  leachate. 
which  are  wastewaters. 


hazardo  is.  The  commenter  argued  that 
this  cou  d  lead  to  vastly  increased 
treatmer  t  and  disposal  costs  without 
necessar  ly  any  environmental  benefit. 
After  exi  mining  and  seeking  comment 
on  this  ii  sue,  we  published  a  final  rule 
that  tem  )orarily  defers  regulation  of 
landfill  feachate  and  gas  condensate 
derived  from  certain  listed  petroleum 
refining  Wastes  (K169-K172)  that  were 
disposed  before,  but  not  after,  the  new 
listings  became  effective,  provided 
certain  o  inditions  are  met.  (See  64  FR 
6806,  Fe  )ruary  11, 1999.)  We  proposed 
deferrals  for  similar  wastes  derived  from 
landfills  in  the  1999  proposal  for  the 
dye  and  )igment  industries  (64  FR 
40192.  Ji  fy  23, 1999),  the  inorganic 
chemica  manufacturing  industries  (65 
FR  5568.  \,  September  14,  2000),  the 
chlorinaied  aliphatics  industry  (65  FR 
67068,  r^ovember  8,  2000)  and  the  paint 
and  coat  ngs  industry  (66  FR  10060, 
February  13,  2001).  We  also 
promulgated  a  final  listing 
determii  ation  for  the  inorganic 
chemica  manufacturing  industries  that 
retains  tl  le  deferral  (66  FR  58258, 
Novemb  (r  20,  2001). 

At  the  time  this  issue  was  brought  to 
the  Agec  cy's  attention  in  the  context  of 
the  petrc  leum  refinery  waste  listings, 
EPA's  O  fice  of  Water  had  recently 
proposed  national  effluent  limitations 
guidelines  and  pretreatment  standards 
for  wast<  water  discharges — most 
notably,  eachate — from  certain  types  of 
landfills  (See  63  FR  6426,  February  6, 
1998).  In  support  of  this  proposal,  EPA 
conduct!  d  a  study  of  the  voliime  and 
chemica  composition  of  wastewaters 
generate  1  by  both  subtitle  C  (hazardous 
waste)  ai  id  Subtitle  D  (nonhazardous 
waste)  la  adfiiis,  including  treatment 
technologies  and  management  practices 
currentl]|  in  use.  Most  pertinent  to 
finalizing  the  temporary  deferral  for  tfie 
petroleuln  refining  wastes,  EPA  did  not 
propose  pretreatment  standards  for 
subtitle  I)  landfill  wastewaters  sent  to 
POTWs  Because  the  Agency's 
information  indicated  that  such 
standards  were  not  required.  EPA 
subsequt  ntly  finalized  its  decision  that 
pretroati  lent  standards  were  not 
necessar  i  [see  65  FR  3008,  January  19, 
2000). 

The  cc  nditions  included  in  the 
temporal  y  deferral  we  published  on 
Februarj  11, 1999  are  tiiat  the  leachate 
is  subjec  to  regulation  under  the  Clean 
Water  A(  ;t,  and  the  leachate  cannot  be 
stored  in  siuface  impoundments  after  a 
period  o  two  years.  See  40  CFR 
261.4(b)  15).  We  believe  that  it  was 
appropri  Jte  to  temporarily  defer  the 
applicat  Qn  of  the  new  waste  codes  to 
such  lea  bate  in  order  to  avoid 
disruptii  n  of  ongoing  leachate 


management  activities,  while  the 
Agency  decides  if  any  further 
integration  is  needed  of  the  RCRA  and 
CWA  regulations  consistent  with  RCRA 
section  1006(b)(1).  We  believe  that  it  is 
still  appropriate  to  defer  regulation  and 
avoid  leachate  management  activities, 
and  to  permit  the  Agency  to  decide 
whether  any  further  integration  of  the 
two  programs  is  needed.  As  such,  we 
would  be  concerned  about  forcing 
pretreatment  of  leachate  even  though 
pretreatment  is  neither  required  by  the 
CWA,  nor  needed.  Therefore,  we  are 
proposing  to  temporarily  defer  the 
regulation  of  landfill  leachate  and  gas 
condensate  derived  from  management  of 
K181  waste  that  we  are  proposing  for 
listing  in  today's  rule,  with  the  same 
conditions  as  described  in  40  CFR 
261.4(b){15)  for  petroleiun  wastes.  We 
request  comment  on  this  proposed 
conditional  deferral. 

V.  Proposed  Requirements  for  K181 
Determinations 

We  are  proposing  that  listing 
determinations  for  K181  would  be  self- 
implementing.  This  means  that  you  (the 
waste  generator)  would  be  responsible 
for  determining  whether  or  not  your 
wastes  are  K181  listed  hazardous  wastes 
at  the  point  of  generation  based  on  the 
proposed  procedures  we  describe 
below.  First,  you  must  determine 
whether  your  nonwastewaters  are 
included  within  the  categorical  K181 
text  (i.e.,  nonwastewaters  from  the 
production  of  azo,  triarylmethane, 
perylene  and  anthraquinone  dyes  or 
pigments).  If  so,  then  you  would  need     "" 
to  determine  if  your  nonwastewaters 
could  contain  any  of  the  K181 
constituents  of  concern  (CoCs).  If  your 
wastes  at  the  point  of  generation  could 
not  contain  any  of  the  CoCs,  we  are 
proposing  that  your  wastes  are  not 
subject  to  K181. 

If  your  dyes  and/or  pigments 
production  nonwastewaters  might 
contain  any  of  the  K181  CoCs  and  you 
wish  to  demonstrate  that  the  mass 
loadings  of  these  constituents  in  your 
waste  are  below  the  regulatory  levels, 
you  would  use  one  of  two 
demonstration  methodologies, 
depending  on  the  annual  quantity  of 
waste  you  generate.  If  you  generate  or 
expect  to  generate  1,000  metric  tons  or 
less  of  these  wastes  in  a  calendar  year, 
then  you  would  have  the  option  of 
testing  your  wastes  or  using  yoiu- 
knowledge  of  the  wastes  to  demonstrate 
that  they  are  nonhazardous.  If  you 
expect  to  generate  more  than  1,000 
metric  tons/year  of  these  wastes  in  a 
calendar  year,  then  you  would  have  to 
test  the  wastes  annually  to  demonstrate 
that  they  are  nonhazardous.  Our  reasons 
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for  proposing  this  two-tiered  approach 
and  requiring  annual  testing  of  larger 
quantity  wastes  are  discussed  in  section 
V.A.3  below. 

If  you  determine  that  part  or  all  of 
your  dyes  and/or  pigments  production 
nonwastewaters  are  nonhazardous,  we 
are  proposing  to  require,  under  the 
authority  of  sections  2002  and  3007  of 
RCRA,  that  you  keep  certain  records  of 
your  determination  at  the  generating  site 
(onsite).  You  must  make  a  new 
demonstration  each  calendar  year.  Your 
wastes,  however,  would  be  hazardous  if 
your  onsite  records  and/or  testing 
conducted  by  EPA  or  an  authorized 
state  demonstrate  the  presence  of  one  or 
more  CoCs  at  or  above  the  listing  mass 
loading  levels.  Your  wastes  would  also 
be  hazardous  if  the  landfill  disposal 
conditions  were  applicable,  but  were 
not  satisfied. 

Note  that  the  proposed  approach 
would  mean  that  even  if  your  mass 
loadings  meet  or  exceed  die  specified 
mass  loading  levels  on  an  annual  basis, 
you  may  still  manage  as  nonhazardous 
all  wastes  generated  up  to  the  mass 
loading  limit.  In  other  words,  we  are 
proposing  that  the  K181  listing  would 
apply  to  only  the  portion  of  wastes  that 
meet  or  exceed  the  mass  loadings.  This 
is  illustrated  by  the  following  example. 
Using  the  proposed  mass  loading  for 
toluene-2,4-diamine  in  Table  IV-1  (0.99 
kg/yr.),  if  a  facility  generates  200  kg/yr, 
the  amount  up  to  just  below  the  mass 
loading  limit  in  §261. 32(c)(1)  (i.e.,  0.99 
kg/yr.)  would  be  nonhazardous,  and  the 
facility  would  only  be  required  to 
handle  the  waste  containing  the  rest  of 
the  mass  of  toluene-2,4-diamine  as 
hazardous  waste.  Furthermore,  if  the 
generator  sends  this  waste  to  a  landfill 
that  meets  the  design  requirements 
under  §  258.40,  then  the  generator  may 
dispose  up  to  just  below  the  mass 
loading  limit  in  §  261.32(c)(2)  (i.e.,  140 
kg/yr)  as  nonhazardous  and  handle  the 
remaining  portion  above  this  limit  as 
hazardous.  This  approach  has  some 
advantages.  First,  this  is  consistent  with 
the  results  of  the  risk  analysis,  which 
indicates  that  quantities  up  to  the 
loading  limit  could  be  safely  managed 
as  nonhazardous.  Second,  this  would 
simplify  the  facility's  concern  with  how 
to  manage  wastes  generated  diuing  the 
year,  if  the  facility  is  not  certain  how 
close  the  waste  will  come  to  meeting  the 
loading  limit  for  the  entire  year.  Thus, 
if  the  facility  has  sufficient  knowledge 
to  know  that  the  cumulative  total  for 
intermediate  batches  of  the  waste  will 
not  meet  the  loading  limit,  the  facility 
can  safely  handle  and  dispose  of  this 
portion  of  the  waste  as  nonhazardous.  If 
or  when  the  waste  reaches  the  loading 


limit,  then  the  facility  simply  handles 
all  subsequent  waste  as  hazardous. 

However,  for  wastes  which  meet  or 
exceed  the  mass  loading  threshold, 
another  alternative  would  be  for  the 
loading  limit  to  apply  to  all  of  a 
generator's  waste,  including  the  waste 
generated  before  the  mass  loading  limit 
is  met  or  exceeded.  Under  this  option, 
a  generator  would  need  a  high  level  of 
certainty  that  wastes  generated  for  the 
calendar  year  would  not  meet  or  exceed 
the  mass  loading  limits  in  §  261.32(c)(1), 
or  if  the  waste  is  sent  to  a  landfill 
meeting  the  §  258.40  design  criteria,  the 
waste  would  have  to  be  below  the  limits 
in  §  261.32(c)(2).  This  approach  would 
be  more  consistent  with  past  listings,  in 
which  wastes  with  similar 
characteristics  would  be  managed  the 
same,  rather  than  allowing  a  portion  of 
the  waste  to  be  managed  as 
nonhazardous.  This  approach  would 
provide  added  incentive  to  a  generator 
to  manage  potentially  hazardous  wastes 
properly  and  perhaps  to  reduce  mass 
loadings  through  pollution  prevention 
actions.  However,  this  approach  may 
result  in  serious  problems  for  a 
generator  who,  in  good  faith, 
underestimates  the  mass  loadings  for  a 
calendar  year.  If  the  generator  manages 
the  waste  as  nonhazardous,  and  then 
discovers  that  wastes  generated  later  in 
the  year  cause  the  total  waste  to  meet  or 
exceed  mass  loading  limits,  then  the    • 
generator  would  be  in  violation  for 
improperly  managing  hazardous  waste. 
Furthermore,  if  a  Subtitle  D  landfill 
accepted  the  initial  waste  batches  as 
nonhazardous,  then  when  the  generator 
reaches  or  exceeds  the  mass  loading  for 
that  calendar  year,  then  all  of  the  waste 
fi-om  that  generator  in  that  calendar  year 
would  be  hazardous  waste  subject  to  the 
Kiai  listing.  The  landfill  owner  would 
have  placed  hazardous  waste  in  units 
that  do  not  meet  the  requirements  of 
Subtitle  C.  We  solicit  comment  on  this 
alternative  approach. 

The  following  discussion  covers  how 
we  are  proposing  that  you  could 
demonstrate  that  yoiur  waste  doesn't 
contain  any  CoCs  at  levels  of  concern 
(section  III. A),  and  how  you  could 
demonstrate  that  your  waste  could  be 
placed  in  a  landfill  that  meets  or 
exceeds  the  design  criteria  in  §  258.40  as 
nonhazardous  (section  III.B).  Section  C 
describes  the  proposed  status  of  your 
wastes  prior  to  completion  of  your 
nonhazardous  determination.  Section  D 
provides  examples  illustrating  how  the 
listing  determination  for  K181  might 
work.  Section  E  describes  compliance 
and  enforcement  implications  for  the 
determinations. 


A.  How  Do  I  Demonstrate  That  My 
Wastes  Are  Nonhazardous? 

We  are  proposing  that  you  could 
determine  that  your  wastes  are  not 
listed  as  K181  because  they  don't 
contain  CoCs  at  levels  in  excess  of  the 
listing  levels  in  a  number  of  ways. 

1.  Categorical  Determination 

You  could  determine  that  your  wastes 
do  not  fall  within  the  categorical  K181 
text  included  in  the  proposed 
regulations  for  this  action  under 
§  261.32(a).  For  example,  if  you  do  not 
produce  any  azo,  triarylmethane, 
perylene,  or  anthraquinone  products  (as 
described  in  proposed  §  261.32(b)),  your 
nonwastewaters  would  not  fall  within 
the  scope  of  the  listing.  Any  wastes  that 
are  already  hazardous  due  to  the 
characteristics  (§§  261.21-261.24)  or  are 
otherwise  listed  (§§  261.31-261.33)  do 
not  also  fall  within  the  scope  of  the 
listing.  Wastewaters  are  not  within  the 
scope  of  the  listing. 

2.  No  K181  Constituents  of  Concern 

We  are  proposing  at  §  261.32(d)(1) 
that  you  can  use  your  knowledge  of 
your  wastes  to  demonstrate  that  your 
wastes  do  not  contain  any  of  the  K181 
CoCs  identified  in  §  261.32(c)(1).  You 
would  have  to  compare  the  CoCs 
identified  m  §  261.32(c)(1)  for  K181  to 
constituents  expected  in  your  wastes. 
You  couJd  use  process  knowledge  (e.g.,- 
knowledge  of  the  constituents  in  your 
wastes  based  on  existing  sampling  and 
analysis  data  and/or  information  about 
raw  materials  used,  production 
processes  used,  and  reaction  and 
degradation  products  formed)  to  make 
these  initial  determinations.  If  you 
determine  that  your  potential  K181 
wastes  at  the  point  of  generation  do  not 
contain  any  of  the  CoCs  for  K181  listed 
in  §  262.32(c)(1),  then  you  can 
determine  your  wastes  to  be 
nonhazardous.  We  are  proposing  that 
you  keep  documentation  onsite  for  three 
years  supporting  your  determinations 
that  wastes  are  nonhazardous  based  on 
yoiu  knowledge  that  they  do  not  contain 
any  of  the  CoCs.  We  discuss 
enforcement  of  this  and  other 
recordkeeping  provisions  below  in 
section  E. 

3.  Low  Quantity  Versus  High  Quantity 
Wastes  With  K181  Constituents 

If  you  generate  less  than  1,000  MT/yr 
of  nonwastewaters  that  meet  the  K181 
categorical  description,  you  are  eligible 
for  determining  that  your  wastes  do  not 
exceed  the  §  261.32(c)(1)  or  (c)(2)  listing 
levels  using  the  procedures  proposed  in 
§  261.32(d)(2).  These  procedures  ar« 
based  on  your  knowledge  of  your 
wastes,  and  do  not  require  that  you 
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conduct  waste  analysis  to  support  your 
demonstration.  The  procedures  that 
apply  to  generators  of  quantities  less 
than  1 ,000  MT/yr  of  waste  are  described 
further  in  section  4  below.  If  you 
generate  more  than  1,000  MT/yr.  you 
would  have  to  use  the  more  extensive 
procedures  proposed  in  §261. 32(d)(3)  to 
demonstrate  that  your  wastes  are  not 
hazardoiis,  as  desoibed  further  in 
section  5,  below. 

To  support  either  a  §  261.32(d)(2)  or 
§  261.32(d)(3)  demonstration,  you  will 
need  to  keep  track  of  how  much 
potential  K181  waste  you  generate  from 
January  1  to  December  31  of  each  year. 
For  the  year  that  this  listing  becomes 
effective,  the  demonstration  would 
cover  the  period  of  time  between  the 
effective  date  and  December  31  of  that 
year.  We  are  proposing  a  calendar  year 
basis  for  these  demonstrations  to  ease 
implementation  of  the  rule,  ensuring 
that  industry  and  regulators  have  a 
common,  clear  understanding  of  the 
time  period  covered  by  such 
demonstrations. 

In  the  proposed  categorical  K181  text, 
these  wastes  are  defined  as 
nonwastewaters  from  the  production  of 
dyes  and/or  pigments  (including 
nonwastewaters  commingled  at  the 
point  of  generation  with 
nonwastewaters  from  other  processes) 
that  are  not  otherwise  already  listed  or 
captured  by  the  hazardous  waste 
characteristics.  To  the  extent  that  yoiu 
nonwastewaters  frt)m  other  processes 
are  segregated  from  wastes  that  fall 
within  the  scope  of  K181,  they  would 
not  be  included  in  your  K181  waste 
quantity  determination.  Similarly,  your 
dyes  and/or  pigments  production  wastes 
that  are  listed  as  hazardous  for  listings 
other  than  Kim,  or  that  are 
characteristically  hazardous  would  not 
be  included  in  yova  K181  waste 
quantity  determination.  However,  if  you 
generate  a  commingled  waste  (such  as 
wastewater  treatment  sludge  or  other 
wastes)  that  contains  waste 
contributions  from  both  K181  and  non- 
K181  sources  (that  are  not  otherwise 
hazardous),  the  entire  commingled 
waste  volume  would  be  included  in 
your  K181  waste  quantity 
determination,  until  and  unless  you 
were  to  segregate  these  soiuces.  See 
discussion  above  in  section  rV.A.7  on 
commingled  wastes. 

The  rationale  for  the  selection  of 
1,000  metric  tons  per  year  (MT/yr) 
cutoff  for  the  two  tiers  is  included  in  the 
docJcet  for  today's  rule.^^  In  general,  the 


'0  See  Appendix  I  in  the  Listing  Background 
Document  for  "Determination  of  Tiered  Waste 
Analysis  Requirements  for  Dyes  and/or  Pigments 
Production  Nonwastewaters." 


1.000  Ml  /yr  cutoff  for  nonwastewaters 
(above  w  lich  testing  is  required)  is 
intended  to  ensiue  that  the  largest 
quantitie ;  of  nonwastewaters  generated 
by  the  dy  9s  and/or  pigments  production 
facilities  ne  tested  and,  at  the  same 
time,  to  E  tinimize  the  burden  on  small 
generatoi  s.  We  believe  that  larger 
quantitie  i  of  wastes  have  the  potential 
for  posin  ;  greater  environmental  risk 
than  smaller  quantities  of  wastes  if  a 
nonhazanious  determination  based  on 
knowled(  e  tiuns  out  to  be  inaccurate. 
Therefort ,  we  believe  it  is  reasonable  to 
require  Is  rger  quantity  waste  generators 
to  test  thair  wastes  to  make  their 
determination,  while  smaller  quantity 
waste  gei  erators  are  given  the  option  to 
either  tes  their  wastes  or  use  knowledge 
of  their  w  astes  annually  to  make  a 
determinttion.  We  request  comment  on 
the  appropriateness  of  giving  smaller 
quantity  waste  generators  the  option  of 
using  kiiQwIedge  of  their  wastes  in 
making  such  a  demonstration.  We  will 
consider  requiring  smaller  quantity 
waste  get  erators  to  test  their  wastes, 
like  the  h  rger  quantity  waste  generators, 
if  signific  mt  and  defensible  arguments 
are  presei  tted  by  commenters  to  support 
these  reqi  lirements  as  necessary  and 
approprii  te.  We  will  also  consider 
adjusting  the  1,000  Mt/yr  cut  off  higher 
or  lower,  if  we  receive  more  precise 
informati  in  on  waste  quantities. 

We  req  lest  comment  on  an  alternative 
to  the  tw(  t-tiered  implementation 
approach  discussed  above.  The 
altematiM  e  implementation  approach 
would  al!  ow  any  generator  to  rely  on 
either  pre  cess  knowledge  or  testing  to 
evaluate  (he  concentrations  of  CoCs  in 
their  nonwastewaters,  irrespective  of  the 
annual  quantity  generated.  This 
implemei  itation  approach  would  be 
similar  tc  the  existing  program  for 
determin  ng  whether  a  waste  exhibits  a 
hazardou  >  characteristic  [see  46  CFR 
261.24  ai  d  262.11).  Although  we  prefer 
the  two-t  ered  approach  being  proposed 
in  today*!  rule,  we  will  give  careful 
considers  tion  to  any  arguments 
presentee  or  relevant  waste  analysis 
data  subi  litted  in  response  to  today's 
proposal  e.g.,  data  showing  that  only  a 
small  portion  of  the  wastes  in  the 
industiy  ^xceed  the  listing  mass  levels) 
to  decide  whether  an  alternative 
approach!  is  warranted. 


261.32(d)(2)  Demonstrations 
Quantities  Less  Than  1,000 


4.  Sectioi 
for  Wast( 
MT/yr 

If  you  Generate  less  than  1.000  MT/yr 
of  wasteslpotentially  subject  to  K181, 
you  can  use  knowledge  to  demonstrate 
that  your  waste  does  not  contain  mass 
loadings  i  ibove  either  set  of  KMl  listing 
levels.  Tl  e  following  discussion 


describes  our  proposed  approach  to  this 
type  of  demonstration. 

Estimate  Waste  Quantity:  You  must 
estimate  how  much  waste  you  expect  to 
generate  in  the  next  calendar  year  (e.g., 
based  on  past  annual  waste  generation 
data  and/or  current  knowledge  about 
future  generation).  You  must  include  all 
wastes  that  nieet  the  categorical  K181 
listing  description  to  determine  the  total 
waste  quantity  for  the  dyes  and/or 
pigments  production  nonwastewaters. 

If  you  initially  estimated  that  your 
waste  generation  would  be  less  than 
1,000  MT/yr  and,  at  any  time  within  the 
year  you  exceed  1,000  MT/yr,  you 
would  then  no  longer  be  eligible  for 
making  a  §  261.32(d)(2)  demonstration, 
and  would  need  to  comply  with 
§  261.32(d)(3)  to  demonstrate  that  the 
remainder  of  the  waste  that  you  generate 
in  that  calendar  year  is  not  hazardous. 
This  means  that  if  you  had  not  already 
been  testing  your  wastes  to  demonstrate 
that  they  are  not  hazardous,  you  would 
then  have  to  test  your  wastes  for  the 
remainder  of  the  year. 

Track  Waste  Generation:  You  must 
track  the  actual  quantity  of  dyes  and/or 
pigments  production  nonwastewaters 
generated  during  each  calendar  year. 
Again,  you  must  include  all  wastes  that 
meet  the  listing  description  for  K181  to 
determine  the  total  waste  quantity  for 
the  dyes  and/or  pigments  production 
nonwastewaters. 

Estimate  Waste  Mass  Loadings  Using 
Xhow/edge;  Under  a  §  261.32(d)(2) 
determination,  we  are  proposing  that 
you  could  use  knowledge  of  your  wastes 
(e.g.,  knowledge  of  the  constituents  in 
your  wastes  based  on  existing  sampling 
and  analysis  data  and/or  information 
about  raw  materials  used,  production 
processes  used,  and  reaction  and 
degradation  products  formed)  to 
estimate  waste  concentrations  for  the 
constituents  of  concern  in  your  waste, 
and  to  then  calculate  estimated  mass 
loading  levels  for  the  CoCs.  You  should 
calculate  the  cumulative  mass  loadings 
of  the  CoCs  in  yoiu'  waste  over  the 
course  of  the  year,  taking  into 
consideration  known  variations  in 
constituent  concentration  over  the 
course  of  the  year.  You  should  estimate 
the  mass  loadiings  of  the  CoCs  associated 
with  each  shipment  of  wastes  during  the 
year.  So  long  as  yotu  ciunulative 
estimated  mass  loading  levels  during 
the  year  remain  below  the  regulatory 
levels,  you  can  manage  your  waste  as 
nonhazardous.  Note  that  a  new 
determination  would  have  to  be  made  in 
subsequent  calendar  years,  with  the 
possible  changes  noted  below  under 
Subsequent  Annual  Determinations. 

Recordkeeping:  If  you  make  a  ^ 

knowledge-based  determination  that 
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levels  of  the  CoCs  in  your  wastes  are 
below  the  regulatoty  levels,  then  we  are 
proposing  that  you  keep  the  following 
records  onsite  for  three  years  to  support 
your  §  261.32(d)(2)  nonhazardous 
determination: 

•  The  actual  quantity  of  dyes  and/or 
pigments  nonwastewaters  generated. 

•  The  process  knowledge  information 
that  was  used. 

•  The  calculations  performed  to 
determine  mass  and  annual  running 
total  mass  levels  for  each  CoC  in  the 
waste  diuing  the  year  based  on  process 
knowledge  information  that  was  used  to 
support  a  nonhazardous  determination. 

We  discuss  the  consequences  of 
failing  to  keep  records  below  in  section 
E. 

5.  Section  261.32(d)(3)  Demonstrations 
for  Waste  Quantities  Greater  Than  1,000 
MT/yr 

If  the  annual  volume  of  your  potential 
K181  nonwastewaters  is  greater  than 
1,000  MT/yr  and  you  wish  to 
demonstrate  that  your  wastes  do  not 
exceed  any  of  the  relevant  mass-based 
loading  thresholds,  we  are  proposing 
that  you  must  test  your  wastes.  You  may 
not  use  knowledge  of  the  wastes  to 
determine  the  levels  of  the  CoCs  in  yoiu- 
wastes.  For  those  wastes  that  you  must 
test,  we  are  proposing  that  you  use  the 
following  procedures: 

•  Determine  which  K181  constituents 
are  reasonably  expected  to  be  present  in 
your  waste. 

•  Develop  a  waste  sampling  and 
analysis  plan  (SAP)  (if  you  do  not 
already  have  one  that  is  appropriate)  to 
collect  and  analyze  representative 
samples  of  your  wastes  for  those 
constituents. 

•  Collect  and  analyze  an  appropriate 
number  of  representative  samples  of 
yoiu  wastes  in  accordance  with  yoiu 
waste  SAP. 

•  Record  the  actual  quantity  of  wastes 
that  is  represented  by  your  sampling 
and  analysis  results. 

•  Calculate  CoC-specific  mass 
loadings  (multiply  the  CoC 
concentration  by  waste  quantity). 

•  Determine  whether  the  annual 
running  total  mass  (year-to-date  mass 
loadings)  for  CoCs,  including  mass 
totals  from  earlier  in  the  year,  are  below 
the  K181  listing  mass  levels. 

•  Keep  your  records  onsite  for  three 
years. 

•  Conduct  yoiu  determination  each 
calendar  year  to  verify  that  the  wastes 
remain  nonhazardous. 

Each  of  these  steps  is  described 
further  below. 

Identify  Target  Constituents:  Using 
knowledge  of  your  wastes,  you  would 
need  to  identify  which  of  the  K181 


constituents  are  potentially  present  in 
your  wastes  (proposed  §261. 32(d)(3)(i)). 
If  you  can  use  yoiu  knowledge  to 
demonstrate  that  any  of  the 
§  261.32(c)(1)  or  (c)(2)  constituents 
would  not  or  could  not  be  present  in 
your  waste,  you  would  not  be  required 
to  conduct  any  waste  analysis  for  those 
constituents.  Your  "knowledge"  might 
include  previous  waste  analyses 
(conducted  for  a  different  piupose), 
information  about  raw  materials  used  at 
your  facility,  production  processes  in 
use,  and  reaction  or  degradation 
products  potentially  formed  in  your 
process  or  waste  handling. 

Waste  Sampling  and  Analysis  Plan: 
You  must  develop  a  sampling  and 
analysis  plan  to  characterize  the  levels 
of  the  K181  constituents  that  may  be 
present  in  your  wastes.  Your  SAP  must 
consider  any  expected  temporal  or 
spatial  fluctuations  in  CoC 
concentrations.  Your  sample  design 
must  be  described  in  the  SAP.  The 
sample  design  and  the  sensitivity  of  the 
analytical  methods  used  must  be 
sufficient  to  determine  whether  the 
mass  levels  of  the  CoCs  in  your  wastes 
(based  on  the  quantity  of  wastes  you 
generate  annually  and  concentrations  of 
the  CoCs  in  your  wastes)  are  above  or 
below  the  mass  loading-based  levels  for 
these  constituents. 

Conduct  Sampling  and  Analysis: 
Following  your  SAP,  you  then  would 
collect  the  appropriate  number  of 
samples,  and  conduct  the  plaimed  waste 
analysis.  Note  that  we  are  not  proposing 
a  required  niunber  of  samples  that  you 
would  need  to  collect  annually  to  obtain 
representative  data  for  your  wastes. 
When  you  determine  the  appropriate 
niunber  of  samples  to  be  collected,  you 
must  consider  facts  such  as  the 
variability  of  the  wastes  you  generate 
diuing  the  course  of  the  year. 

We  are  not  proposing  mandated  use  of 
grab  or  composite  sampling  to  obtain 
samples  that  are  representative  of  your 
wastes.  However,  it  would  be  your 
responsibility  to  ensure  that  your 
sampling  and  analysis  is  unbiased, 
precise,  and  representative  of  your 
wastes  and  to  provide  documentation  of 
this  representativeness  in  your  SAP. 

Similarly,  we  are  not  mandating  the 
use  of  specific  analytical  methods,  so 
long  as  you  can  demonstrate  that  the 
selected  methods  have  the  appropriate 
sensitivity,  bias,  and  precision  to 
determine  the  presence  or  aosence  of 
the  constituents  of  concern  at  or  below 
K181  mass  loading  levels.  Specifically, 
we  are  not  proposing  to  require  the  use 


of  SW-84660  methods  to  comply  with 
these  requirements.  However,  you 
would  be  required  to  document  the:  (1) 
Detailed  standard  operating  procedures 
(SOPs)  for  the  sampling  and  analysis 
protocols  that  you  used;  (2)  sensitivity 
and  bias  of  the  measurement  process;  (3) 
precision  of  the  analytical  results  for 
eiach  batch  of  waste  tested;  and  (4) 
analytical  results. 

We  would  consider  the  analytical 
results  adequate  to  support  your 
demonstration  if  you  show,  using 
spiked  samples  for  the  CoCs.  that  those 
constituents  can  be  measured  at 
concentrations  corresponding  to  the 
regulatory  levels  in  your  wastes,  within 
the  analytical  method  performance 
limits  (e.g.,  sensitivity,  bias,  and 
precision).  You  might  establish  this 
target  concentration  for  your  spiked 
sample  analysis  by  dividing  the  K181 
listing  level  by  your  projected  annual 
waste  quantity.  To  determine  the 
performance  limits  for  a  method,  we 
recommend  following  quality  control 
(QC)  guidance  provided  in  Chapters 
One  and  Two  of  SW-846.  Your  method 
performance  data  should  be  retained 
onsite  with  your  analytical  results  as 
described  below. 

Calculate  Mass  Loadings:  We  are  . 
proposing  that  you  must  record  yoiu 
analytical  results  (§  261.32(d)(3)(iv)), 
record  the  quantity  of  your  wastes 
associated  with  those  results 
(§  26l.32(d)(3)(v)),  and  calculate  the 
corresponding  constituent-specific  mass 
loadings  (product  of  constituent 
concentration  and  waste  quantity) 
(§261.32(d)(3)(vi)). 

Following  sampling  and  analysis,  you 
must  calculate  the  mass  of  each 
constituent  of  concern  in  your  wastes 
and  keep  a  running  total  of  the  mass  of 
each  CoC  throughout  the  year.  In 
addition,  you  should  also  calculate  mass 
loading  levels  for  the  CoCs  in  your 
waste  and  keep  a  running  total  of  the 
mass  of  each  CoC  prior  to  disposal  of 
any  quantity  of  your  waste  during  the 
year.  The  mass  of  a  CoC  depends  on 
both  the  quantity  of  waste  and  the 
concentration  of  the  constituent  in  the 
waste.  For  example,  1,000  metric  tons  (1 
million  kilograms)  of  waste  that 
contains  a  constituent  at  a  concentration 
of  1  mg/kg  will  have  1  million 
milligrams  (or  1  kilogram)  of  that 
constituent.  During  the  year,  the  dyes 
and/or  pigments  nonwastewaters  that 
are  generated  may  contain  different 
concentrations  of  a  constituent.  In  this 
case,  the  mass  of  a  constituent  in  a  fixed 
quantity  of  waste  will  also  go  up  or 
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down  based  on  the  concentrations  of  the 
constituent  in  the  wastes  being 
genwated.  A  running  total  for  the  mass 
of  a  constituent  will  be  the  siun  total  of 
all  mass  calculations  for  the  constituent 
in  all  quantities  of  nonwastewaters  that 
have  been  generated  firom  beginning  of 
the  year  to  present.  At  the  end  of  the 
year,  if  the  annual  running  total  mass  of 
a  CoC  is  less  than  its  listing  mass  level, 
it  will  be  possible  to  demonstrate  that  a 
final  annual  mass  of  a  CoC  in  the  waste 
is  below  its  listing  mass  level. 

To  determine  the  mass  of  a  CoC,  we 
are  proposing  that  you  use  the 
maximum  detected  concentration  or,  if 
multiple  samples  have  been  collected, 
you  may  use  either  the  maximum  or  a 
concentration  based  on  the  95th 
percentile  upper  confidence  limit  on  the 
mean,  for  each  CoC  and  multiply  it  with 
the  total  waste  quantity  which  it 
characterizes.  However,  we  request 
comment  on  whether  you  should  be 
allowed  to  average  the  concentrations  of 
constituents  detected  in  multiple  waste 
samples.  Alternatively,  we  request 
comment  on  whether  use  of  another 
confidence  limit  of  the  mean  (e.g.,  OOth 
or  80th  percentile)  would  be  more 
appropriate  for  concentrations  of 
constituents  detected  in  multiple 
samples. 

If  your  tested  wastes  are 
representative  of  the  wastes  that  will  be 
generated  during  part  or  the  rest  of  the 
year  (or  you  can  reliably  determine  that 
these  wastes  exhibited  the  maximmn 
concentrations  for  the  constituents  of 
concern),  then  you  could  use  these 
concentrations  for  each  CoC  to  calculate 
the  additionaf  mass  of  each  CoC  in  your 
waste  based  on  additional  waste  that 
you  generate  for  part  or  rest  of  the  year. 

Compare  Loadings  to  K181  Listing 
Limits:  You  would  need  to  track  the 
cumulative  mass  loading  of  CoCs  in 
your  waste  over  the  course  of  each  year. 
As  long  as  the  cumulative  mass  for  each 
CoC  in  your  waste  remains  below  the 
respective  K181  levels  diuing  the  course 
of  the  year  (and  you  meet  the  landfill 
disposal  condition,  if  applicable),  then 
your  corresponding  waste  quantity 
generated  to  that  point  in  time  would  be 
nonhazardous.  You  would,  however, 
continue  to  be  responsible  for 
maintaining  records  that  support  a 
nonh8.zardous  determination.  However, 
if  the  cumulative  mass  for  any  of  the 
constituents  of  concern  equals  or  exceed 
its  listing  mass  level  during  the  course 
of  the  year,  then  at  that  point  yoiu-  waste 
would  be  listed  hazeirdous  waste  and 
subject  to  all  applicable  RCRA  Subtitle 
C  hazardous  waste  requirements.  Waste 
generated  in  the  same  year  prior  to  that 
point  would  remain  nonhazardous 
waste.  It  would  not  become  subject  to 
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the  KlB'  listing.  Earlier  in  section  V.  we 
soliciteq  comment  on  an  alternative 
approach  that  would  have  the  listing 
determiiiation  applying  to  all  wastes 
generated  in  any  year  that  the  listing 
levels  are  exceeded. 

Keep  Mecords  Onsite:  Under 
§  261.32|d)(3)(viii),  we  are  proposing 
that  youjkeep  the  following  records 
onsite  for  three  years  to  support  a 
nonhazardous  determination  based  on 
testing: 

•  The  sampling  and  analysis  plan 
used  for  collecting  and  analyzing 
samples  representative  of  your  wastes, 
includin  >  detailed  sampling. methods 
used  to  i  ccoimt  for  spatial  and  temporal 
variabili  y  of  the  wastes,  and  sample 
preparat  ve,  cleanup  (if  necessary)  and 
determii  ative  methods. 

•  The  sampling  and  analysis  data 
(includii  ig  QA/QC  data)  and  knowledge 
(if  used  to  determine  that  one  or  more 
constituc  nts  of  concern  are  not  present 
in  the  wi  stes)  that  support  a 
nonhaza  dous  determination. 

•  The  ^ctual  quantity  of  dyes  and 
pigments  nonwastewaters  generated. 

•  The  calculations  performed  to 
determine  mass  and  annual  running 
total  mass  levels  for  each  CoC  in  the 
waste  di^ng  the  year  that  support  a 
nonhazardous  determination. 

•  If  the  annual  testing  requirements 
for  yoiu-  wastes  were  suspended  based 
on  three  consecutive  years  of 
nonhazardous  determinations  (see 
Subsequent  Annual  Determinations  in 
the  following  section),  then  you  need  to 
keep  thejprocess  knowledge  information 
used  to  sjupport  a  nonhazardous 
determidation.  If  testing  is  re-instituted 
(foUowii  g  suspension  of  testing 
requirements)  because  of  a  significant 
process  Change  (as  discussed  further 
below),  t  len  describe  this  process 
change. 

We  re<  uest  comment  on  the  adequacy 
of  the  ab  )ve  recordkeeping 
requirem  ents  to  support  a  nonhazardous 
determin  ation.  See  section  E  below  for 
a  discuss  ion  of  the  consequences  of 
failing  to  meet  these  recordkeeping 
requirements. 

Subseauent  Annual  Determinations: 
We  are  p  -oposing  that  you  continue  to 
perform  vaste  analysis  annually  after 
you  havq  determined  yoiu'  wastes  to  be 
nonhazardous  for  the  purpose  of 
verifying  that  your  wastes  remain 
nonhazardous. 

We  arq  proposing  that  subsequent 
waste  an^ysis  requirements  could 
change  lAider  the  following 
circumst  mces: 

(i)  Aft«  r  completing  annual  testing 
requirem  ents  for  your  wastes  under 
§261.32(i)(3),  if  the  annual  running 
total  mas  s  levels  for  the  CoCs  during 


any  three  consecutive  years  based  on 
sampling  and  analysis  resiUts  for  the 
CoCs  in  your  wastes  are  determined  to 
be  nonhazardous,  then  the  annual 
testing  requirements  for  your  wastes 
would  be  suspended  and  you  could  use 
knowledge  of  your  wastes  annually  to 
support  a  nonhazardous  determination. 

(ii)  After  suspension  of  the  annual 
testing  reqviirements  for  your  wastes,  if 
dyes  and/or  pigments  production  or 
waste  treatment  processes  generating 
these  wastes  are  significantly  altered 
(i.e.,  if  it  could  result  in  significantly 
higher  levels  of  the  CoCs  for  KlBl  in 
your  wastes  and  greatly  increase  the 
potential  for  your  wastes  to  become 
hazardous),  then  the  annual  testing 
requirements  for  your  wastes  would  be 
reinstituted.  In  order  to  again  suspend 
the  annual  testing  requirements  for  your 
wastes,  the  requirement  under  step  (i) 
above  would  have  to  be  met. 

We  request  comment  on  whether  the 
annual  testing  requirement  should  be 
continued  beyond  three  years,  if  the 
generator  determines  all  of  its  dyes  and/ 
or  pigments  production  wastes  to  be 
nonhazardous  for  three  consecutive 
years.  Following  suspension  of  annual 
testing  requirements,  the  generator 
would  still  be  liable  if  testing  by  EPA  or 
an  authorized  state  finds  the  waste  to  be 
hazardous. 

6.  EPA  and  State  Oversight 

Regardless  of  which  approach  you 
choose  to  determine  whether  your  waste 
contains  constituents  in  amoimts  lower 
than  the  §  261.32(c)(1)  or  (c)(2)  listing 
levels,  EPA  and  authorized  States  may 
make  their  own  determinations  for 
enforcement  and  oversight  purposes. 
EPA  and  authorized  States  may  sample 
your  waste  and  calculate  the  mass  6i 
any  constituent  of  concern.  If  EPA 
concluded  that  your  waste  met  or 
exceeded  the  applicable  mass  limits,  it 
could  bring  an  enforcement  action 
imder  section  3008  of  RCRA  for 
violations  of  hazardous  waste 
requirements  if  you  have  not  managed 
the  waste  in  compliance  with  applicable 
Subtitle  C  requirements.  Authorized 
States  could  use  enforcement  authorities 
imder  State  law. 

B.  How  Do  I  Document  Compliance 
With  the  Landfill  Condition? 

You  may  determine  through  a 
§  261.32(d)(2)  or  (3)  determination  that 
your  wastes  in  fact  contain  KlBl 
constituents  at  levels  in  excess  of  the 
§  261.32(c)(1)  listing  levels.  If  your 
demonstration  shows,  however,  that  the 
level  in  your  wastes  of  the  §  261.32(c)(2) 
constituent  is  below  their  corresponding 
§  261.32(c)(2)  listing  level,  you  may 
manage  your  wastes  as  nonhazardous  if 
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you  dispose  of  them  in  a  landfill  cell 
subject  to  Part  258  or  Subtitle  C  design 
standards. 

As  noted  above  in  section  IV,  §  258.40 
applies  to  new  MSWLFs  or  new  cells  at 
existing  MSWLFs.  It  requires  use  of  a 
composite  liner  and  leachate  collection 
system  or  an  equivalent  design 
approved  by  the  Director  of  an  approved 
state  program  or  by  EPA.  The  composite 
liner  must  include  a  synthetic  layer.  The 
infiltration  rates  we  modeled  for 
landfills  with  synthetic  liners  were 
based  on  data  from  landfills  with 
composite  liners  very  similar  to  the 
design  required  under  §  258.40. 
Consequently,  we  are  proposing  to 
allow  disposal  of  dyes  and/or  pigments 
production  nonwastewaters  meeting  the 
§  261.32(c)(2)  mass  limits  in  a  miinicipal 
landfill  cell  that  is  subject  to  the 
§  258.40  design  requirements. 

We  are  specifying  that  the  cell  must 
be  subject  to  these  requirements  because 
we  believe  that  some  operating  landfills 
still  use  older  cells  that  are  not  required 
to  meet  the  design  requirements.  Our 
risk  assessment  shows  that  placing  dyes 
and/or  pigments  nonwastewaters  with 
constituent  masses  up  to  the 
§  261.32(c)(2)  level  in  unlined  landfills 
would  not  adequately  protect  human 
health  and  the  environment. 

EPA  has  foimd  that  49  states  have 
adequate  permitting  programs  to 
implement  the  Part  258  regidations  for 
MSWLFs.  Permit  programs  must  ensiue 
that  all  MSWLFs  in  the  state  comply 
with  the  §  258.40  design  standards.  (See 
40  CFR  239.6  (e).)  No  dyes  and/or 
pigments  production  faciUty  is  located 
in  the  state  that  lacks  EPA  approval. 
Consequenfly,  we  think  that  all  landfill 
cells  subject  to  the  Part  258  design 
standards  are  complying  with  those 
standards.  We  request  comment, 
however,  on  whether  we  should  also 
require  a  more  specific  demonstration 
that  the  landfill  cell  is  in  compliance 
with  the  design  standards — and,  if  so, 
what  it  should  consist  of,  and  who 
would  be  responsible.  One  possibility 
would  be  to  require  the  use  of  a  cell 
subject  to  §  258.40  at  a  MSWLF  that  has 
a  permit  issued  under  a  state  program 
that  EPA  foimd  to  be  adequate  imder  40 
CFR  part  239. 

Some  generators  of  dyes  and/or 
pigments  production  wastes  may  choose 
to  send  nonwastewaters  meeting  the 
§  261.32(c)(2)  limits  wastes  to  hazardous 
waste  landfills.  New  landfill  units  and 
lateral  expansions  of  existing  hazardous 
waste  landfills  are  required  to  have 
"double'composite  liners  including 
synthetic  components.  See  40  CFR 
264.301  and  265.301.  Available  data 
suggest  that  these  liner  systems  have 
even  lower  infiltration  rates  than  the 


liners  required  under  part  258.  We  are 
proposing  to  give  generators  the  option 
of  sending  wastes  with  constituents  up 
to  the  §  261.32(c)(2)  levels  to  landfill 
cells  subject  to  these  stricter  hazardous 
waste  Uner  requirements. 

We  request  comment  on  whether  a 
third  class  of  appropriate  landfill  should 
be  included,  namely,  industrial  solid 
waste  landfill  cells  that  have  liner 
systems  that  meet  the  §  258.40  or 
Subtitle  C  standards.  We  request 
comment  on  what  an  appropriate 
demonstration  might  consist  of,  and 
who  should  be  responsible  for  making 
the  demonstration. 

We  are  proposing  to  require  you  to 
keep  records  showing  that  you  used  a 
qualifying  landfill  cell.  We  are  not 
proposing  any  specific  requirements. 
Rather,  we  are  proposing  a  more  flexible 
performance  standard  similar  to  the 
documentation  requirement  in  40  CFR 
261.2(f)  for  claims  that  materials  are  not 
solid  wastes.  One  of  the  simplest  ways 
to  demonstrate  fulfillment  of  the  landfill 
disposal  condition  may  be  to  provide, 
upon  request  by  a  compliance  or 
enforcement  official,  a  copy  of  a  signed 
contract  with  either  a  mimicipal  landfill 
subject  to  the  relevant  Part  258 
requirements  or  a  hazardous  waste 
landfill  subject  to  Subtitle  C 
requirements.  The  contract  would  need 
to  show  that  the  landfill  operator  would 
use  only  cells  subject  to  the  applicable 
Part  258  or  Subtitle  C  design 
requirements.  In  cases  where  such  a 
contract  does  not  exist,  the  following 
alternative  types  of  dociunentation  may 
be  adequate:  signed  nonhazardous  waste 
manifests,  shipping  papers,  or  invoices 
showing  that  wastes  were  placed  in 
municipal  landfills  cells  subject  to  the 
applicable  Part  258  or  Subtitle  C  design 
requirements. 

We  would  regard  a  showing  that  all  of 
yoiu  recent  or  ongoing  shipments  of 
potential  K181  wastes  have  been  sent  to 
appropriate  landfill  cells  as  sufficient 
evidence  of  intent  to  continue  to  use 
appropriate  landfill  cells  for  any  wastes 
that  you  are  storing  onsite  prior  to 
shipment. 

As  explained  in  more  detail  in  section 
E  below,  if  your  potential  K181  waste  is 
not  disposed  of  in  a  qualifying  landfill 
cell,  or  you  cannot  demonstrate  that  it 
was,  your  waste  is  subject  to  the  K181 
listing  from  the  time  that  it  was 
generated,  and  EPA  or  an  authorized 
state  may  take  enforcement  action 
against  any  person  who  failed  to  meet 
applicable  Subtitle  C  requirements 
while  they  managed  it. 


C.  How  Would  I  Manage  My  Wastes 
During  the  Period  Between  Generation 
and  Hazardous  Waste  Determination? 

If  you  generate  wastes  that  are 
included  within  the  categorical  K181 
text,  you  may  not  presume  that  your 
wastes  are  not  subject  to  the  listing  until 
you  make  a  determination  which  shows 
that  your  wastes  are  nonhazardous.. 
From  the  time  you  generate  the  wastes 
to  the  time  you  make  a  determination  on 
yoiu'  wastes,  you  are  responsible  for 
storing  your  wastes  properly.  If  your 
wastes  are  determined  to  be  hazardous 
and  you  did  not  comply  with  applicable 
Subtitle  C  requirements  prior  to  the 
determination,  then  you  could  be 
subject  to  an  enforcement  action. 

D.  Implementation  Examples 

To  assist  you  and  the  regidating 
authorities  alike  in  imderstanding  the 
proposed  implementation  procedures 
for  K181,  we  present  below  some 
scenarios  describing  how  difi^erent  types 
of  dyes  and/or  pigments  production 
facilities  would  determine  whether  or 
not  their  nonwastewaters  would  be 
subject  to  the  proposed  K181  fisting. 
These  examples  cover  those 
circiunstances  where  facilities  assess 
whether  they  can  use  knowledge  or 
must  use  sampling  and  analysis  to 
determine  that  their  wastes  are  not 
subject  to  regidation  as  K181.  Note  that 
these  examples  are  not  meant  to 
describe  all  situations. 

Example  1 :  Using  knowledge  to  show 
waste  contains  no  K181  constituents 
{§  261.32(d)(1)). 

Facility  A  manufactures  a  limited 
number  of  azo  dyes,  as  well  as  a  variety 
of  dye  product  classes  not  addressed  by 
the  K181  Usting  scope.  The  facility 
reviews  the  raw  materials  used  in  the 
production  of  its  azo  dyes  and 
determines  that  none  of  the  K181 
constituents  are  used  in  their  azo  dye 
production.  In  addition,  the  facility 
assesses  their  azo  product  line  and 
determines  that  none  of  the  K181 
constituents  would  be  present  in  their 
nonwastewaters  as  a  result  of  reaction 
byproducts,  or  degradation  of  their 
products  or  raw  materials,  or  as  a  result 
of  being  present  in  their  raw  materials 
as  impurities.  The  facifity  documents  its 
findings  as  per  proposed  §  261.32(d)(1), 
and  manages  their  wastes  as 
nonhazardous. 

Example  2:  Quantities  Less  Than  1,000 
MT/yr:  Using  knowledge  to  show  wastes  do 
not  exceed  §  261.32(cd(l)  listing  levels 
(§  261.32(d)(2)). 

Facility  B  manufactures  disazo  and 
triarylmethane  pigments.  The  faciUty 
routinely  uses  several  K181 
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constituents,  aniline  and  p-cresidine,  as 
pigment  raw  materials.  Its  production 
processes  generate  motherliquor, 
process  filtrates,  equipment  washouts, 
spent  filter  aids  and  various  solid 
residues.  All  wastewaters  are  discharged 
to  a  local  POTW  for  treatment. 
Nonwastewaters,  approximately  20 
metric  tons  per  month  (totaling  240 
metric  tons  per  year),  are  acaunulated 
in  dumpsters  prior  to  disposal. 

The  facility  believes  that  its 
nonwastewaters  will  not  exceed  the 
§  261.32(c)(1)  listing  levels.  As  less  than 
l.OdO  metric  tons  of  total 
nonwastewaters  are  generated  each 
calendar  year,  the  facility  can  use 
knowledge  of  its  processes  and  wastes 
to  estimate  its  waste  constituent  levels 
under  proposed  §  261.32(d)(2).  Based  on 
its  assessment  of  the  raw  materials  used 
in  the  production  lines,  the  facility 
calculates  that  its  pigment  production 
processes  use  no  more  than  1,800  kg/ 
year  of  aniline  and  150  kg/year  of  p- 
cresidine  per  calendar  year;  and  no 
other  K181  chemicals  are  used  as  input 
materials.  In  addition,  the  facility  does 
not  use  aniline  or  p-cresidine  for  any 
other  piuposes  onsite.  Based  on  its 
assessment  of  its  process  chemistry  and 
review  of  raw  material  purity 
information,  the  facility  concludes  that 
none  of  the  other  KlBl  chemicals  are 
expected  to  be  present  in  its 
nonwastewaters. 

The  facility  thus  determines  that  its 
pigment  production  nonwastewaters  do 
not  meet  the  definition  of  K181  because 
the  wastes  would  not  contain  more  than 
the  listing  levels  of  9,300  kg/year  and 
660  kg/year  of  aniline  and  p-cresidine, 
respectively,  an  J'no  other  KlBl 
constituents  are  expected  in  the  wastes. 
The  facility  documents  its  findings  as 
per  (d)(2),  and  manages  the  waste  as 
nonhazardous. 

Example  3:  Quantities  Less  Than  1,000 
MT/yr.  Using  knowledge  to  show  wastes  do 
exceed  §  261.32(c)(1),  but  do  not  exceed 
§  261.32(c)(2)  listing  levels,  and  thus  can  be 
landfiUed  as  nonhazardous  in  landfill  subject 
to  §  258.40  or  Subtitle  C  design  standards 
(§  261.32(d)(2)). 

Facility  C  manufactures  a  variety  of 
azo  and  anthraquinone  dye  products 
using  many  ingredients  that  include  1,3- 
phenylenediamine,  4-chloroaniline,  and 
toluene-2,4-diamine.  The  spent  process 
liquors,  equipment  rinses  and  oUier 
wastewaters  resulting  from  the 
production  are  piped  to  storage  tanks, 
mixed  there,  and  then  treated 
chemically  and  biologically  in  several 
treatment  tanks.  The  treated  wastewater 
is  discharged  to  an  adjacent  river  under 
an  NPDES  permit.  The  facility's  records 
show  that  the  treatment  tanks  generate 
wastewater  treatment  sludge  at  the 


average  i  ite  of  60  metric  tons  a  month. 
In  additii  m,  approximately  15  metric 
tons/mo0th  of  spent  filter  aids  and  other 
process  ilonwastewaters  result  from  the 
producti  m  processes.. The  facility 
comminj  les  its  nonwastewaters  in 
storage  b  ns,  and  ships  them  offsite  for 
final  disposal  in  a  landfill. 

The  fa(  lility  determines  in  the 
beginnin ;  of  the  calendar  year  that  the 
combine  I  quantity  of  the  wastewater 
treatmen :  sludge  and  other 
nonwast  iwaters  in  question  is  projected 
to  be  les!  than  1,000  metric  tons  for  the 
year,  anc  thus  should  be  subject  to  the 
low  volu  ne  K181  listing  determination 
procediu  b  under  §  261.32(d)(2).  Also, 
based  on  its  well-documented 
knowled  ;e  of  product  manufacturing, 
waste  ge;  leration  and  treatment,  and 
wastewa  er  analyses  for  NPDES 
dischargi  \,  the  facility  calculates  using 
mass  bal  ince  that  the  commingled 
nonwasti  (waters  could  not  contain  more 
than  100  1,000,  and  80  kg  per  year  of 
1,3-phen  ^lenediamine,  4-chloroaniline, 
and  toIufne-2,4-diamine,  respectively, 
using  w(*st-case  assumptions.  The 
facility  tken  compares  these  estimated 
loadings  to  the  §  261.32(c)(1)  listing 
limits  anp  finds  that  their  projected 
levels  of  1,3-phenylenediamine  and  4- 
chloroaniline  are  well  below  the  listing 
limits;  wpile  the  level  of  toluene-2,4- 
diamine  exceeds  the  listing  limit  of  0.99 
kg/year  aiecified  in  §  261.32(c)(1).  The 
facility  npw  compares  the  projected 
level  of  U)luene-2,4-diamine  to  the  level 
in  §  261.12(c)(2)  of  140  kg/yr,  and 
concludes  that  the  nonwastewaters  are 
not  projQcted  to  trigger  the  §  261.32(c)(2) 
listing  lelrel.  Therefore,  the  facility 
determines  that  its  nonwastewaters  can 
be  managed  as  nonhazardous  when 
disposedof  in  a  municipal  landfill  cell 
subject  tt  the  design  criteria  in  §  258.40 
or  the  SubtiUe  C  landfill  design  criteria. 

The  facility  documents  its  findings  as 
per  §  261.32(d)(2),  and  manages  the 
waste  as  nonhazardous  in  an 
appropriate  landfill.  The  facility  retains 
documentation  regarding  the  landfill 
used  to  i^anage  the  waste  as  per 
§261.32(jd)(4). 

4:  Quantities  Greater  Than  1,000 
waste  analysis  to  show  wastes 
§  261.32(c)(1),  but  do  not  exceed 
listing  levels,  and  thus  can  be 
as  nonhazardous  in  landfill  that 
icceeds  §  258.40  (§  261.32(d)(3)). 


IJi  ing ' 
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Facility  C,  described  in  the  previous 
examplej  projects  in  January  of  the 
subsequent  year,  that  it  will  still  be  able 
to  successfully  make  a  §  261.32(d)(2) 
demonstt'ation  that  its  wastes  are  not 
KlBl,  an  d  continues  to  dispose  of  its 
nonwast  swaters  at  a  permitted 
municip  d  landfill  subject  to  §  258.40. 


By  OctobOT  of  that  year,  however,  the 
facility  determines  that  it  has  generated 
1,000  metric  tons  of  nonwastewater  due 
to  increased  dye  production.  In 
addition,  the  CacUity  estimates  that 
another  200  metric  tons  would  be 
generated  by  the  end  of  December.  To 
continue  to  demonstrate  that  its  wastes 
are  not  K181.  the  facility  now  is  subject 
to  §  261.32(d)(3).  Accordingly,  the 
facility  develops  a  waste  sampling  and 
analysis  plan  imder  §  261.32(d)(3),  and 
then  collects  and  tests  representative 
waste  samples  for  the  remainder  of  the 
year  to  demonstrate  that  the 
nonwastewaters  are  still  nonhazardous. 
The  analytical  results  show  the 
maximum  concentrations  of  29.2,  583, 
and  41.7  mg/kg  for  1,3- 
phenylenediamine,  4-chloroaniline,  and 
toluene-2,4-diamine,  respectively,  and 
contain  no  other  KlBl  constituents. 
With  these  maximum  constituent 
concentrations  and  the  revised  waste 
quantity  of  1,200  metric  tons,  the 
facility  calculates  that  the 
nonwastewaters  contain  no  more  than 
35  kg,6i  700  kg,  and  50  kg  of  1,3- 
phenylenediamine,  4-chloroaniline,  and 
toluene-2,4-diamine  for  the  entire  year, 
which  are  below  the  worst  case 
constituent  quantities  initially  estimated 
under  the  prior  year's  §  261.32(d)(2) 
demonstration.  With  this  confirmation, 
the  facility  continues  to  ship  the 
nonwastewaters  generated  in  November 
and  December  to  the  appropriate 
municipal  landfill.  The  facility  " 

documents  its  findings  as  per 
§  261.32(d)(3).  The  facility  retains 
documentation  regarding  the  landfill 
used  to  manage  the  waste  as  per 
§  261.32(d)(4). 

For  the  next  two  years,  the  facility 
continues  to  generate  more  than  1,000 
metric  tons  of  nonwastewater  each  year, 
and  thus  continues  to  sample  and 
analyze  its  wastes  to  demonstrate  that 
they  do  not  meet  the  KlBl  listing 
description.  At  the  conclusion  of  the 
third  year,  the  facility  can  revert  to  a 
knowledge-based  §  261.32(d)(2) 
demonstration,  so  long  as  it  doesn't 
modify  its  process  in  a  way  that  might 
result  in  higher  loadings  in  excess  of  the 
listing  limits  of  any  of  the  KlBl 
constituents  in  its  nonwastewaters. 

Example  5:  Quantities  Greater  Than  1,000 
MT/yr:  Using  waste  analysis  to  show  wastes 
exceed  §  261.32(c)(2)  listing  levels,  requiring 
full  Subtitle  C  compliance,  pollution 
prevention  subsequently  reduces  loadings 
below  §  261.32(c)(2)  levels. 

Facility  D  produces  a  variety  of  dyes 
and  pigments,  some  of  which  do  not  fall 


SI  Example  calculation:  29.2  mg/kg  x  (1,200 
metric  tons  x  1,000  kg/metric  ton)  =  35,000,000  mg 
=  35  kg 
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under  the  K181  listing  description, 
using  a  number  of  the  chemicals  listed 
under  §  261.32(c)(1).  The  site  is 
equipped  with  a  centralized  wastewater 
treatment  (WWT)  system  that  treats  aU 
of  the  wastewaters  resulting  from  the 
plant's  overall  operations,  discharging 
the  treated  wastewater  to  a  surface  body 
under  an  NPDES  permit  and  generating 
800  metric  tons  of  sludge  filter  cake 
each  calendar  year.  Moreover,  the 
facility  generates  numerous  batches  of 
nonwastewaters,  totaling  400  metric 
tons/year,  from  the  multiple 
manufacturing  process  lines,  such  as 
filtration  sludges,  used  filter  aids/cloths, 
dust  and  fines,  and  unusable  off^- 
specification  products.  The  facility 
manages  these  process  nonwastewaters 
along  with  the  WWT  sludge. 

Due  to  the  combined  nonwastewater 
quantity  (800  metric  tons  of  WWT 
sludge  plus  400  metric  tons  of  process 
solids)  in  excess  of  1,000  metric  tons/ 
year,  the  facility  must  follow  the 
§  261.32(d)(3)  determination  process, 
including  sampling  and  analysis  for  the 
constituents  expected  to  be  present  in 
the  wastes,  to  demonstrate  that  the 
nonwastewaters  do  not  meet  the  K181 
listing  criteria. 

The  facility  determines  through  waste 
analysis  that  its  nonwastewaters  contain 
more  than  500  kg/yr  of  toluene-2,4- 
diamine,  which  exceeds  the 
§  261.32(c)(2)  listing  levels.  The  facility 
believes  that  much  of  the  500  kg/yr 
loading  is  attributable  to  production 
processes  not  covered  by  the  K181 
scope.  Due  to  the  commingled  nature  of 
the  WWT  sludge,  however,  the  entire 
quantity  of  the  sludge  (as  well  as  the 
other  nonwastewaters  linked  to  K181 
processes)  is  subject  to  the  K181  listing. 
This  waste  must  therefore  be  managed 
as  a  hazardous  waste,  and  must  meet  the 
corresponding  BDAT  standards  for  K181 
before  being  disposed. 

The  facility  conducts  an  audit  of  its 
production  processes,  and  determines 
that  it  can  reduce  the  levels  of  toluene- 
2,4-diamine  in  its  nonwastewaters  . 
through  a  variety  of  pollution 
prevention  techniques.  After 
implementing  the  most  cost-effective  of 
these  techniques,  the  facility 
successfully  reduces  its  toluene-2,4- 
diamine  loadings  to  below  the 
§  261.32(c)(2)  listing  levels,  and 
subsequently  manages  its  waste  in  a 
mimicipal  landfill  subject  to  the  design 
criteria  in  §  258.40.  The  facility 
documents  its  findings  as  per 
§  261.32(d)(3),  and  manages  the  waste  as 
nonhazardous.  The  facility  retains 
docmnentation  regarding  the  landfill 
used  to  manage  the  waste  as  per 
§  261.32(d)(4). 


Example  6:  Quantities  Greater  Than  1,000 
MT/yr:  Using  waste  analysis  to  show  wastes 
do  exceed  S  261.32(c)(1),  but  do  not  exceed 
§  261.32(c)(2)  listing  levels  (§  261.32(d)(3)), 
scope  determination  for  F003  waste, 
incremental  management  of  wastes  generated 
prior  to  exceeding  §261.a2(c)(l)  levels. 

Facility  E  generates  500  MT/yr  of 
process  nonwastewaters  bom  a  dye 
production  process  that  uses  solvents. 
The  waste  is  already  classified  as  F003 
and  therefore  is  not  subject  to  the  K181 
listing,  even  though  it  contains  toluene- 
2,4-diamine.  The  facility  also  generates 
wastewater  treatment  sludge  at  a  rate  of  • 
10,000  MT/yr.  The  facility,  using 
existing  analytical  data,  calculates  that 
the  wastewater  treatment  sludge 
contains  10  kg/yr  of  toluene-2,4- 
diamine. 

The  wastewater  treatment  sludge  is 
classified  as  K181  because  it  exceeds  the 
§  261.32(c)(1)  listing  level  of  0.99  kg/yr 
of  toIuene-2,4-diamine.  The  loading, 
however,  does  not  exceed  the 
§  261.32(c)(2)  fisting  level  of  140  kg/yr, 
so  the  wastes  would  be  eligible  for 
exclusion  from  K181  if  the  facility 
manages  the  wastes  in  landfills  subject 
to  the  §  258.40  or  SubtiUe  C  landfill 
design  standards. 

The  facility  also  generates  discrete 
batches  of  waste  every  four  to  six  weeks. 
By  analyzing  each  batch  and 
determining  the  toluene-2,4-diamine 
mass  in  each  batch,  the  facility  is  able 
to  ascertain  at  which  point  in  time  the 
cumulative  mass  loading  in  their  waste 
approaches  and  exceeds  the 
§  261.32(c)(1)  listing  level  of  0.99  kg/yr. 
Until  that  time,  the  wastes  are  not 
classified  as  K181. 

E.  What  Are  the  Consequences  of  Failing 
To  Meet  Recordkeeping  Requirements  or 
Listing  Conditions? 

hi  paragraphs  (d)(1),  (d)(2),  (d)(3)  and 
(d)(4)  of  §261.32  of  the  proposed  rule, 
we  are  proposing  to  require  generators  ' 
of  dyes  and/or  pigments 
nonwastewaters  from  the  listed  product 
classes  to  keep  records  imder  the 
authority  of  sections  2002  and  3007  of 
RCRA.  We  are  proposing  that  these 
provisions  will  be  RCRA  requirements 
and  not  conditions  which  must  be 
fulfilled  to  prevent  the  waste  from  being 
classified  as  listed  waste  KlBl.  Failure 
to  comply  with  the  proposed 
recordkeeping  requirements  could  result 
in  an  enforcement  action  by  EPA  under 
section  3008  of  RCRA  or  by  an 
authorized  State  under  similar  State 
authorities.  This  section  of  the  statute 
authorizes  the  imposition  of  civil 
penalties  in  an  amount  up  to  $27,500  for 
each  day  of  noncompliance.  Authorized 
states  could  also  bring  action  imder 


comparable  state  enforcement 
authorities. 

We  are  proposing  to  make  both  sets  of 
annual  mass  loading  limits  and  the 
lined  landfill  requirements  applying  to 
wastes  meeting  the  §  261.32(c)(2)  limits 
conditions  of  the  listing.  Dyes  and/or 
pigments  nonwastewaters  would 
become  K181  wastes  if  anyone  failed  to 
fulfill  these  conditions.  EPA  or 
authorized  states  could  bring 
enforcement  actions  for  violations  of 
hazardous  waste  requirements  against 
anyone  who  has  not  managed  the  waste 
in  compliance  with  applicable  Subtitle 
C  requirements. 

Finally,  we  note  that  citizens  may  file 
suits  under  section  7002  of  RCRA  to 
enforce  the  recordkeeping  requirements 
or  other  Subtitle  C  hazardous  waste 
requirements  if  a  condition  is  violated. 
Moreover,  citizens  can  take  action  under 
section  7002  of  RCRA,  and  EPA  can  take 
action  imder  section  7003,  if  the 
management  of  dyes  and/or  pigments 
nonwastewaters  may  pose  an  imminent 
and  substantial  endangerment  to  human 
health  or  the  environment. 

A  generator  claiming  that  it  is  not 
subject  to  the  listing  would  have  to 
maintain  sufficient  docmnentation  to 
demonstrate  that  it  has  not  exceeded  the 
relevant  annual  mass  loading  limits,  and 
that  it  has  sent  its  waste  to  a  landfill 
subject  to  §  258.40  or  Subtitle  C  design 
standards  (if  it  claims  it  is  subject  to  the 
conditional  exemption  for  waste  going 
to  a  lined  landfill).  EPA  believes- that 
basic  documentation  is  integrally 
related  to  the  substantive  conditions  of 
this  proposal,  since  it  would  be  difficult 
for  a  regulating  agency  (or  even  the 
generator)  to  know  whether  a  given 
shipment  of  waste  is  hazardous  absent 
records  establishing  the  mass  of 
constituents  generated  year-to-date.  EPA 
requests  comment  on  whether  the 
proposed  approach  is  sufficient  to 
ensure  enforceability  of  the  proposed 
substantive  conditions,  or  whether  some 
or  all  of  the  proposed  record-keeping 
requirements  should  be  converted  to 
conditions.  EPA  may  make  all  or  some 
of  these  requirements  conditions  in  the 
final  rule,  or  establish  a  general 
condition  that  the  generator  maintain 
sufficient  records  to  demonstrate  that  it 
is  remains  outside  the  scope  of  the 
Usting. 

VI.  Proposed  Treatment  Standards 
Under  RCRA's  Land  Disposal 
Restrictions 

A.  What  Are  EPA 's  Land  Disposal 
Restrictions  (LDRsj? 

Congress  has  specified  that  land 
disposal  of  hazardous  waste  is 
prohibited,  unless  the  waste  meets   ~ 
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treatment  standards  established  by  EPA 
before  the  waste  is  disposed,  or  is 
disposed  in  units  from  which  there  will 
be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous.  RCRA  sections  3004 
(d),  (e),  (f),  and  (g).  (These  interrelated 
provisions  are  often  referred  to  as  Land 
Disposal  Restrictions,  or  LDRs.) 
Treatment  standards  must  substantially 
diminish  the  toxicity  or  mobility  of 
hazardous  waste  or  constituents  thereof, 
so  that  short-  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.  RCRA  section  3004(m).  EPA 
is  required  to  promulgate  land  disposal 
prohibitions  and  treatment  standards  for 
waste  identified  or  listed  as  hiazardous 
after  November  1984  within  six  months 
of  a  final  rule  identifying  or  listing  such 
waste.  We  are  proposing  prohibitions 
and  treatment  standards  for  all  of  the 
wastes  which  we  are  today  proposing  to 
list  as  hazardous.  We  are  further 
proposing  that  the  date  of  the 
prohibition  and  treatment  standard  be 
on  the  same  date  that  the  listing 
becomes  effective. 

B.  How  Does  EPA  Develop  LDR 
Treatment  Standards? 

In  an  effort  to  make  treatment 
standards  as  imiform  as  possible,  while 
adhering  to  the  fundamental 
requirement  that  the  standards  must 
minimize  threats  to  human  health  and 
the  environment,  EPA  developed  the  so- 
called  Universal  Treatment  Standards 
(UTS)  (codified  at  40  CFR  268.48). 
Under  the  UTS,  whenever  technically 
and  legally  possible,  the  Agency  adopts 
the  same  technology-based  numerical 
limit  for  a  hazardous  constituent 
regardless  of  the  type  of  hazardous 
waste  in  which  the  constituent  is 
present.  See  63  FR  28560  (May  26; 
1998);  S9  FR  47982  (September  19, 
1994).  The  UTS,  in  turn,  reflect  the 
performance  of  Best  Demonstrated 
Available  Treatment  (BDAT) 
Technologies  of  the  constituents  in 
question. 


EPA  ii  also  authorized  in  section  3004 
(m)  to  establish  methods  of  treatment  as 
a  treatmi  >nt  standard.  Doing  so  involves 
specifyi]  ig  an  actual  method  by  which 
the  wast  i  must  be  treated  (unless  a 
variance  or  determination  of 
equivalency  is  obtained).  Given  this 
constrai]  tt,  EPA  prefers  to  establish 
numeric  d  treatment  standards,  which 
leaves  tl  e  option  of  using  any  method 
of  treatn  ent  (other  than  impermissible 
dilution  to  achieve  the  treatment 
standard . 

C.  What  Treatment  Standards  Are  We 
Proposii  g? 

We  fit  d  that  there  is  significant 
structuri  1  similarity  among  many  of  the 
constitui  ints  of  concern,  including  those 
for  whic  1  we  have  not  previously  set 
technolc  gy-specific  standards.  The 
constitui  snts  of  concern  either  have  been 
demonsi  rated  to  be  treated  effectively  by 
the  EDA  r  technology  to  below  the  . 
analytic  detection  limit,  or  are  similar 
enough  I  o  these  constituents  that  it  can 
be  reasoi  lably  determined  that  they 
would  n  )t  be  more  difficult  to  treat  via 
combust  ion  or  other  destructive 
procedu'es.  Hence,  we  expect  that  all 
constitui  snts  of  concern  for  these  wastes 
can  be  ti  eated  with  equal  effectiveness 
(i.e.,  des  royed  or  removed  so  as  to  be 
no  longer  detectable)  by  similar 
methodsi  of  treatment.  The  obvious  most 
effective  treatment  for  nonwastewater 
forms  of  these  wastes  is  combustion.  For 
wastew^ers  derived  from  K181,  a 
treatment  train  of  wet  air  oxidation 
(WETOX)  or  chemical  oxidation 
(CHOXD)  followed  by  carbon  adsorption 
(CARBNi),  or  application  of  combustion 
(CMBS'n  is  the  BDAT  for  the 
constituents  of  concern  for  which 
treatment  standards  have  not  previously 
been  developed. 

We  alio  assessed  the  potential  of 
developing  numerical  standards  for 
those  constituents  with  current 
technolcjgy-based  treatment  standards 
and  tho^  constituents  of  concern  in 
K181  thit  lack  current  treatment 


Table  Vl-1.— Proposed  Tiieatment  Standards  for  Constituents  in  K181 


Constituents  of  concern 


Aniline  

o-Anisidine  (2-mettK>xyaniline) ... 

Azot>enzene  ** 

BenzaWehyde** 

4-Chloroaniline 

p-Cresidine 

2,4-Dime(tiylaniline  (2,4-xylidine) 
1,2-PtMnylenediamine  ..., 

1.3-Ptienylenediamine  

p-Tduidine  **  


C  l^S  No. 


requirements.  Nimierical  treatment 
standards  have  been  promulgated  for 
only  nine  of  the  organic  constituents  of 
concern.  Commenters  to  the  July  23, 
1999  listing  proposal  (64  FR  40192) 
suggested  that  Q>A  establish  numerical 
standards,  because  they  allow  any 
treatment,  other  than  impermissible 
dilution,  to  be  used  to  comply  with  the 
land  disposal  restrictions.  We  find  that 
there  is  adequate  documentation  in 
existing  SW-846  methods  8270,  8315, 
and  8325  to  calculate  numerical 
standards  for  all  but  benzaldehyde;  1,3- 
phenylenediamine;  1.2- 
phenylenediamine;  and  2,4- 
dimethylaniline.  For  these  constituents, 
with  the  exception  of  1,2- 
phenylenediamine,  we  propose  to 
transfer  the  numerical  standards  of 
similar  constituents  as  the  universal 
treatment  standards.  » 

For  l,2-phen3denediamine,  we  have 
foimd  diuing  past  method  performance 
evaluations  that  it  can  be  difficult  to 
achieve  reliable  recovery  from  aqueous 
matrixes  and  precise  measurements. 
Therefore,  for  this  constituent  we 
propose  that  wastewaters  be  treated  by 
CMBST:  or  CHOXD  followed  by  BIODG 
or  CARBN;  or  BIODG  followed  by 
CARBN,  and  all  nonwastewaters^  would 
be  treated  by  CMBST.  If  data  adequate 
for  the  development  of  a  numerical 
standard  is  presented  in  comments,  the 
Agency  may  promidgate  a  niunerical 
standard  as  an  alternative,  or  as  the 
treatment  requirement. 

If  these  numerical  standards  are 
shown  in  comments  not  to  be 
achievable  or  otherwise  appropriate,  we 
could  adopt  methods  of  treatment  as  the 
exclusive  treatment  standard.  Under 
this  technology  only  approach,  all 
nonwastewaters  identified  as  K181 
would  be  treated  by  CMBST,  and  all 
derived  from  wastewaters  would  be 
treated  by  either  WETOX  or  CHOXD, 
followed  by  CARBN  or  CMBST. 

The  proposed  treatment  standards  are 
presented  in  the  following  table. 


65-53-3 
90-04-0 
03-33-3 
00-52-7 
06-47-8 
20-71-8 
95-68-1 
95-54-5 

08-45-2 
06-49-0 


Wastewater 
(mgn.) 

0.81* Z 

0.010 „ 

0.010 

0.065  

0.46* 

0.010  

0.010 :. 

CMBST;  or  CHOXD  fb  (BIODG  or  CARBN);  or 
BIODG  fb  CARBN. 

0.010  

0.010  ^.... 


Nonwastewater 
(nig/kg) 


14* 

0.66 

0.66 

4.3 

16* 

0.66 

0.66 

CMBST 

0.66 
0.66 
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Table  VI-1.— Proposed  TREATMErfr  Standards  for  CoNSTrruEhfrs  in  K1  81— Continued 


Ck>nstituents  of  concern 


Toluene-2,4-diaiTiine 


CAS  No. 


95-80-7 


Wastewater 
(mg/L) 


0.020 


*  Existing  Universal  Treatment  Standard.  No  change  is  proposed. 

"Treatment  standards  would  be  proposed  for  this  constituent  if  zero  biodegradation  Is  assumed.  See  section  IV.A.4. 


Nonwastewater 
(mg/kg) 


1.30 


D.  What  Changes  to  Existing  Treatment 
Requirements  Are  Proposed? 

We  also  propose  to  add  the 
constituents  in  K181  with  numerical 
treatment  standards  to  the  Universal 
Treatment  Standards  (UTS)  listed  at  40 
CFR  268.48.  This  action  would 
potentially  add  five  chemicals  with  the 
standards  in  Table  VI-1  to  the  UTS  if 
biodegradation  rates  are  assigned  for  all 
constituents  based  upon  structm-al 
similarity,  namely:  o-anisidine,  p- 
cresidine,  2,4-dimethylaniline.  1,3- 
phenylenediamine,  and  toluene-2,4- 
diamine.  If  biodegradation  rates  are 
assumed  to  be  zero  for  constituents  that 
do  not  have  a  reported  value,  then  there 
are  three  additional  constituents  that 
may  require  promulgation  of  universal 
treatment  standards.  The  three  are 
azobenzene,  benzaldehyde,  and  p- 
toluidine.  As  a  result,  characteristic 
wastes  that  also  contain  these 
constituents  will  require  additional 
treatment  before  disposal,  if  constituent 
concentrations  exceed  the  proposed 
levels. 

We  propose  to  amend  the  constituents 
of  concern  in  F039  as  necessary  to 
include  the  constituents  identified  in 
K181  not  already  specified  in  F039  (the 
same  constituents  named  above  for  the 
UTS).  F039  applies  to  landfill  leachates 
generated  from  multiple  listed  wastes  in 
lieu  of  the  original  waste  codes.  F039 
wastes  are  subject  to  numerical 
treatment  standards  equivalent  to  the 
universal  treatment  standards  listed  at 
40  CFR  268.48.  Without  this  change  in 
existing  regulations,  F039  landfill 
leachates  may  not  receive  proper 
treatment  for  the  constituents  of  K181. 

The  proposed  treatment  standards 
reflect  the  performeince  of  best  treatment 
technologies,  and  are  not  based  on  the 
listing  levels  of  concern  derived  from 
the  risk  assessment  for  dyes  and/or 
pigments  wastes.  In  that  risk 
assessment,  our  analysis  focused  on  the 
plausible  management  practices  for  only 
the  dyes  and  pigments  industries.  As  a 
result,  our  models  did  not  attempt  to 
assess  all  possible  pathways,  because 
the  plausible  management  practice 
(disposal  in  a  municipal  Subtitle  D 
landfill)  provides  a  certain  level  of 
control  over  some  potential  release 
pathways.  In  addition,  our  assessment 
of  potential  releases  modeled 


engineered  barriers,  in  the  form  of 
various  types  of  liner  systems. 

It  is  not  appropriate  to  use  the  mass 
loading  levels  derived  from  these  risk 
assessments  as  levels  at  which  threats  to 
human  health  and  to  the  environment 
are  minimized.  The  risk  analysis  does 
not  address  all  of  the  long-term 
uncertainties  associated  with  land 
disposal  of  these  wastes.  (See  section 
3004  (g)(5)  and  55  FR  6640,  6642 
(February  26, 1990).)  Nor  is  it 
permissible  to  consider  artificial  liner 
systems,  or  other  engineered  barriers,  in 
assessing  whether  threats  posed  by  land 
disposal  of  a  hazardous  waste  have  been 
minimized.  API  v.  EPA,  906  F.  2d  726, 
735-36  (threats  to  human  health  and  the 
environment  must  be  minimized  before 
land  disposal  occurs);  cf.  S.  Rep.  284, 
98th  Cong.  1st  Sess.  at  15  ("Artificial 
barriers  cannot  provide  the  assurances 
necessary  to  meet  the  standard," 
referring  to  the  parallel  no-migration 
standard  for  determining  if  a  method  of 
land  disposal  is  protective  without  the 
need  for  pretreating  the  waste  before 
land  disposal  occm-s). 

Because  there  remain  significant 
uncertainties  as  to  what  levels  of 
hazardous  constituents  in  these  wastes 
would  minimize  threats  to  human 
health  and  to  the  environment  posed  by 
these  wastes'  lemd  disposal,  we  are 
choosing  to  develop  treatment  standards 
for  these  wastes  based  on  performance 
of  the  Best  Demonstrated  Available 
Technology  for  these  wastes.  HWTCIII, 
886  F.  2d  at  361-363  (accepUng  this 
approach).  For  the  same  reason,  we  are 
finding  that  these  technology-based 
treatment  standards  are  not  more 
stringent  than  the  risk-based  levels  at 
which  we  could  find  that  threats  to 
hiunan  health  and  to  the  environment 
are  minimized. 

E.  Other  IDR-Related  Provisions 

EPA  has  adopted  special  LDR 
treatment  standards  for  debris 
contaminated  by  hazardous  waste.  See 
§  268.45.  EPA  is  proposing  that  these 
provisions  would  also  apply  to 
hazardous  debris  cross-contaminated 
with  K181.  Debris  contaminated  with 
K181  would  be  required  to  be  treated 
prior  to  land  disposal,  using  specific 
technologies  from  one  or  more  of  the 
following  families  of  debris  treatment 


technologies:  extraction,  destruction,  or 
immobilization.  If  such  debris  is  treated 
by  immobilization,  it  remains  a 
hazardous  waste  and  must  be  managed 
in  a  hazardous  waste  facility.  Residuals 
generated  from  the  treatment  of  debris 
contaminated  with  K181  would  remain 
subject  to  the  treatment  standards 
proposed  today.  [See  57  FR  37277, 
August  18, 1992,  for  additional 
information  on  the  applicability,  scope, 
and  content  of  the  hazardous  debris 
provisions.) 

Lastly,  because  land  disposal  also 
includes  placement  in  injection  wells 
(40  CFR  268.2(c))  application  of  the  land 
disposal  restrictions  to  K181  requires 
the  modification  of  injection  well 
requirements  found  in  40  CFR  part  148.' 
We  propose  that  K181  be  prohibited 
from  underground  injection.  (See  40 
CFR  part  148.)  Therefore,  K181  wastes 
may  not  be  underground  injected  unless 
they  have  been  treated  in  compliance 
with  the  LDR  treatment  standards  or  are 
injected  into  a  Class  1  well  bom  which 
it  has  been  determined  that  there  will  be 
no  migration  of  hazardous  constituents 
for  as  long  as  the  wastes  remain 
hazardous. 

F.  Is  There  Treatment  and  Management 
Capacity  Available  for  These  Proposed 
Newly  Identified  Wastes? 

1.  What  Is  a  Capacity  Determination? 

When  EPA  develops  new  hazardous 
waste  LDR  regulations,  we  must 
determine  whether  adequate  alternative 
treatment  capacity  exists  nationally  to 
manage  the  waste  and  meet  the  new 
treatment  standards.  The  LDRs  are 
effective  when  promulgated  unless  EPA 
grants  a  national  capacity  variance  frt)m 
the  otherwise-applicable  date  and 
establishes  a  different  date  (not  to 
exceed  two  years  beyond  the  statutory 
deadline)  based  on  ".  .  .  the  earliest 
date  on  which  adequate  alternative 
treatment,  recovery,  or  disposal  capacity 
which  protects  human  health  and  the 
environment  will  be  available"  (RCRA 
section  3004(h)(2)). 

Our  capacity  analysis  methodolbgy 
focuses  on  the  amount  of  waste 
currently  disposed  on  the  land,  which 
will  require  alternative  or  additional 
treatment  as  a  result  of  the  LDRs.  The 
quantities  of  wastes  that  are  not  subject 
to  LDRs,  such  as  discharges  regulated 
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under  NPDES,  discharges  to  a  POTW,  or 
treafment  in  a  RCRA  exempt  tank,  are 
not  included  in  the  quantities  requiring 
additional  treatment  as  a  residt  of  the 
LDRs.  Also,  land  disposed  wastes  that 
do  not  require  alternative  or  additional 
treatment  [i.e.,  those  that  are  currently 
treated  to  meet  standards]  are  excluded 
from  the  reqiiired  capacity  estimates. 
Land  disposed  wastes  requiring 
alternative  or  additional  treatment  or 
recovery  capacity  that  is  available  onsite 
or  within  the  same  company  also  are 
excluded  &t>m  the  required  commercial 
capacity  estimates.  The  resulting 
estimates  of  required  commercial 
capacity  are  then  compared  to  estimates 
of  available  commercial  capacity.  If 
adequate  commercial  capacity  exists, 
the  waste  is  restricted  from  further  land 
disposal.  If  adequate  capacity  does  not 
exist,  EPA  has  the  authority  to  grant  a 
national  capacity  variance. 

In  making  the  estimates  described 
above,  the  volume  of  waste  requiring 
treatment  depends  on  the  current  waste 
management  practices  employed  by  the 
waste  generators  before  this  proposed 
regiUation  is  finalized  and  becomes 
effective.  We  collected  data  on  waste 
management  practices  for  the  affected 
facilities  bom  publicly  available  soiuces 
diuing  the  development  of  this 
proposed  rule.  However,  we  realize  that 
as  the  regulatory  process  proceeds, 
generators  of  these  wastes  may  decide  to 
minimize  or  recycle  their  wastes  or 
otherwise  alter  their  management 
practices.  Thus,  EPA  will  monitor 
changes  and  update  data  on  current 
management  practices  as  these  changes 
will  affecMhe  voliune  of  wastes 
ultimately  requiring  commercial 
treatment  or  recovery  capacity. 

The  commercial  hazardous  waste 
treatment  industry  can  change  rapidly. 
For  example,  national  commercial 
treatment  capacity  changes  as  new 
facilities  come  on-line  or  old  facilities 
go  off-line  and  as  new  \mits  and  new 
technologies  are  added  at  existing 
facilities.  The  available  capacity  at 
commercial  facilities  also  changes  as 
facilities  change  their  commercial  status 
(e.g.,  changing  from  a  fully  commercial 
to  a  limited  commercial  or  "captive" — 
company  owned — facility).  Thus,  EPA 
also  continues  to  update  and  monitor 
changes  in  available  commercial 
treatment  capacity. 

We  request  available  data  on  the 
industry-wide  total  annual  generation 
voliunAs  of  wastes  affected  by  this 
proposed  rule,  including  K181  in 
wastewater  and  nonwastewater  forms, 
soil  or  delujs  contaminated  with  these 
wastes,  the  ciurent  and  planned 
management  practices  for  the  wastes, 
and  waste  mixttues.  We  also  request 


data  on  1  le  current  treatment  or 
recovery  capacity  capable  of  treating 
these  wa  etes,  fatality  and  unit  permit 
status  re  ated  to  treatment  of  the 
propose<  wastes  and  any  plans  that 
facilities  may  have  to  expand  or  reduce 
existing  i  :apacity,  or  construct  new 
capacity,  Of  particular  interest  to  us  is 
available  information  related  to  factors 
that  may  limit  the  availability  of 
treatmen  i  technologies. 

2.  What  i  \iB  the  Capacity  Analysis 
Results? 

This  p  -eamble  only  provides  a  brief 
sununar  of  the  capacity  analysis 
performed  to  support  this  proposed 
regulation.  For  additional  and  more 
detailed  information,  please  refer  to  the 
"Backgrdimd  Dociunent  for  Capacity 
Analysis!  for  Land  Disposal  Restrictions: 
Newly  Identified  Dye  and  Pigment 
Process  Wastes  (Proposed  Rule), 
Novemb  ir  2003"  ("Capacity 
Backgroi  nd  Document"),  available  in 
the  RCRj  I  docket  established  for  today's 
proposec  rule. 

For  th  s  capacity  analysis,  we 
examine  1  data  on  waste  characteristics 
and  man  igement  practices  gathered  for 
the  purp  )se  of  the  dyes  and  pigments 
hazardoi  s  waste  listing  determination 
based  on  the  publicly  available 
informat  on.  The  data  sources  are 
describe^  in  detail  in  section  n.H  of  this 
preambU. 

If  Kl8l-derived  wastewaters  are 
generateli,  there  is  adequate  wastewater 
treatment  capacity  existing  for  these 
wastes.  As  discussed  in  section  IV.C 
above,  EPA  is  proposing  to  treat  the 
wastewaier  form  of  K181  by  wet  air 
oxidatioB  or  chemical  oxidation 
followed  by  carbon  adsorption  or 
applying  combustion  for  the 
constitut  nts  of  concern.  There  is 
adequate  wastewater  treatment  capacity 
available  should  the  need  for  treatment 
of  the  w)  stewater  form  of  the  waste 
arise.  Th  b  wastewater  treatment 
capacity  is  detailed  in  the  Capacity 
Backgroi^nd  Document.  Therefore,  we 
are  propf>sing  not  to  grant  a  national 
capacity  rvariance  from  LDR  treatment 
standarc^  for  the  wastewater  form  of 
K181.  W }  are  proposing  that  LDRs 
become  i  effective  when  the  listing 
determii  ation  becomes  effective.  In 
addition  we  are  not  listing  wastewaters 
generate  1  at  these  facilities,  so  there  is 
no  need  "or  additional  treatment  of 
wastewater  from  the  production  of  dyes 
and/or  pigments  (other  than  K181- 
derived  wastewaters). 

As  de^ribed  in  section  IV.C  above, 
EPA  is  proposing  to  estabUsh  numerical 
treatmei^  standards  or  a  method  of 
treatmedt  as  the  treatment  standards  for 
the  cons  ituents  of  concern  of  the  newly 


proposed  waste.  We  expect  that  the 
constituents  of  concern  in  the 
nonwastewater  form  of  the  newly 
proposed  waste  are  amenable  to  the 
treatment  by  combustion  or  other 
destructive  technologies.  EPA  estimates, 
at  most,  69,000  metric  tons  of 
nonwastewater  forms  of  K181  that  may 
require  alternative  commercial 
treatment  and  be  managed  offsite  at  a 
commercial  hazardous  waste  treatment 
facility.  Fiulhermore,  EPA  anticipates 
that  much  less  than  69,000  metric  tons 
of  the  wastes  may  require  combustion 
capacity  because  not  all  of  these  wastes 
are  expected  to  exceed  the  mass  loading 
limits,  and  of  those  wastes  that  do 
exceed  the  loading  limits,  they  may  be 
managed  in  a  Subtitle  C  combustion 
unit  or  may  meet  the  proposed 
conditional  exemption  for 
nonwastewaters  that  are  managed  in 
landfills  that  meet  or  exceeds  the  design 
criteria  in  §  258.40  or  in  a  Subtitle  C 
landfill  cell  subject  to  either  §  264.301 
or  §  265.301.  We  estimate  that  the 
commercially  available  sludge  and  solid 
combustion  capacity  is  approximately 
0.6  million  tons  per  year  and  therefore 
sufficient  to  treat  the  newly  proposed 
waste  which  might  newly  require 
treatment.  We  also  expect  that  adequate 
landfill  capacity  exists  for  managing  the 
residuals  from  treating  this  waste. 
Therefore,  we  are  proposing  to  not  grant 
a  national  capacity  variance  from  the 
LDR  treatment  standards  for  the 
nonwastewater  form  of  K181.  We  are 
proposing  that  the  LDRs  become 
effective  when  the  listing  determination 
becomes  effective. 

As  discussed  in  section  VI.D,  we  are 
also  proposing  to  add  the  constituents  of 
concern  in  K181  with  numerical 
standards  to  the  constituent  lists  for 
F039  and  imiversal  treatment  standards 
(UTS).  EPA  does  not  anticipate  that 
waste  voliunes  subject  to  the  treatment 
standards  for  F039  or  characteristic 
wastes  woiUd  increase  because  of  the 
addition  of  these  organic  constituents  to 
F039  and  the  UTS  hsts.  Based  on 
available  data,  waste  generators  already 
appear  to  be  required  to  comply  with 
the  treatment  requirements  for  other 
organic  constituents  in  F039  and 
characteristic  wastes.  Therefore, 
additional  treatment  due  to  the  addition 
of  the  constituents  to  the  F039  and  UTS 
lists  may  not  be  required.  We  also  do 
not  anticipate  laboratory  analytical 
problems  as  a  result  of  this  addition. 
However,  we  solicit  comments 
regarding  additional  treatment  needed, 
as  well  as  the  ability  and  capacity  of 
laboratories  to  analyze  wastes  for  these 
contaminants. 

For  soil  and  debris  contaminated  with 
these  wastes,  we  believe  that  the  vast 
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majority  of  contaminated  soil  and 
debris,  if  any,  will  be  managed  onsite 
and  therefore  would  not  require 
substantial  commercial  treatment 
capacity.  Therefore,  we  are  proposing  to 
not  grant  a  national  capacity  variance 
for  hazardous  soil  and  debris 
contaminated  with  the  newly  listed 
waste  covered  under  this  proposal. 
Based  on  the  public  information  used, 
there  are  no  data  showing  mixed 
radioactive  wastes  or  underground 
injected  wastes  associated  with  the 
proposed  listing.  As  a  result,  we  are  also 
proposing  to  not  grant  a  national 
capacity  variance  for  mixed  radioactive 
waste  (i.e.,  radioactive  wastes  mixed 
with  K181)  or  waste  being  injected 
underground. 

The  ultimate  volume  of  waste 
estimated  to  require  alternative  or 
additional  commercial  treatment  may 
change  if  the  final  listing  determination 
changes;  shoidd  this  occiu-,  we  will 
revise  the  capacity  analysis  accordingly. 
The  actual  quantity  of  waste  requiring 
commercial  treatment  may  be  smaller 
due  to  facility  closures  and  changes  in 
product  formulations  which  may  not  be 
subject  to  LDR  treatment  standards.  We 
recognize  the  batch  process  nature  of 
this  industry  and  the  speed  at  which 
facilities  may  change  product 
formulations.  We  solicit  any  updated  or 
additional  information  pertinent  to  the 
national  capacity  variance 
determinations  for  all  forms  of  the 
newly  proposed  waste.  We  alsq  request 
comment  on  current  and  future 
management  practices  and  the  volumes 
managed  for  these  wastes. 

Vn.  State  Authority  and  Complifflice 

A.  How  Are  States  Authorized  Under 
nCRA? 

Under  section  3006  of  RC31A,  EPA 
may  authorize  qualified  states  to 
administer  their  own  hazardous  waste 
programs  in  lieu  of  the  federal  program 
within  the  state.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RC31A,  although  authorized 
states  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  state  authorization  are 
found  at  40  CFR  part  271. 

Prior  to  enactment  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  a  State  with  final  RCRA 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  state.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  state,  and  EPA  could  not 
issue  permits  for  any  facilities  in  that 
state,  since  only  the  state  was 


authorized  to  issue  RCRA  permits. 
When  new,  more  stringent  federal 
requirements  were  promulgated,  the 
state  was  obligated  to  enact  equivalent 
authorities  within  specified  time  firames. 
However,  the  new  federal  requirements 
did  not  take  effect  in  an  authorized  state 
until  the  state  adopted  the  federal 
requirements  as  state  law. 

In  contrast,  imder  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  which  was 
added  by  HSWA,  new  requirements  and 
prohibitions  imposed  under  HSWA 
authority  take  effect  in  authorized  states 
at  the  same  time  that  they  take  effect  in 
unauthorized  states.  EPA  is  directed  by 
the  statute  to  implement  these 
requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  permits,  until  the  state  is 
granted  authorization  to  do  so.  While 
states  must  still  adopt  HSWA  related 
provisions  as  state  law  to  retain  final 
authorization,  EPA  implements  the 
HSWA  provisions  in  authorized  states 
until  the  states  do  so. 

Authorized  states  are  required  to 
modify  their  programs  only  when  EPA 
enacts  Federal  requireiflents  that  are 
more  stringent  or  broader  in  scope  than 
existing  Federal  requirements.  RCRA 
section  3009  allows  the  states  to  impose 
standards  more  stringent  than  those  in 
the  federal  program  (see  also  40  CFR 
271.1).  Therefore,  authorized  states  may, 
but  are  not  required  to,  adopt  federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent  than  previous  federal 
regidations. 

B.  How  Would  This  Rule  Affect  State 
Authorization? 

We  are  proposing  today's  rule 
pursuant  to  HSWA  authority.  The 
listing  of  the  new  K-waste  is 
promulgated  pursuant  to  RCRA  section 
3001(e)(2).  a  HSWA  provision. 
Therefore,  we  are  adding  this  rule  to 
Table  1  in  40  CFR  271.1(j),  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  The  land  disposal  restrictions  for 
these  wastes  are  promulgated  pursuant 
to  RCRA  section  3004(g)  and  (m),  also 
HSWA  provisions.  Table  2  in  40  CFR 
271. l(j)  is  modified  to  indicate  that 
these  requirements  are  self- 
implementing. 

States  may  apply  for  final 
authorization  for  the  HSWA  provisions 
in  40  CFR  271. l(j),  as  discussed  below. 
Until  the  States  receive  authorization  for 
these  more  stringent  HSWA  provisions, 
EPA  would  implement  them.  The 
procedures  and  schedule  for  final 
authorization  of  State  program 


modifications  are  described  in  40  CFR 
271.21. 

Section  271.21(e)(2)  of  EPA's  State 
authorization  regulations  (40  CFR  part 
271)  requires  that  States  with  final 
authorization  modify  their  programs  to 
reflect  Federal  program  chainges  and 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  the 
States  wouJd  need  to  modify  their 
programs  to  adopt  this  proposed 
regulation  is  determined  by  the  date  of 
promidgation  of  a  final  rule  in 
accordance  with  §  271.21(e)(2).  Once 
EPA  approves  the  modification,  the 
State  requirements  would  become  RCRA 
Subtitle  C  requirements. 

States  with  authorized  RCRA 
programs  already  may  have  regulations 
similar  to  those  in  this  proposed  rule. 
These  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
proposed  today  to  determine  whether 
they  meet  the  tests  for  authorization. 
Thus,  even  after  promidgation  of  final 
rules,  a  State  would  not  be  authorized 
to  implement  these  regulations  as  RCRA 
requirements  until  State  program 
modifications  are  submitted  to  EPA  and 
approved,  pursuant  to  40  CFR  271.21. 
Of  coitfse,  States  with  existing 
regulations  that  are  more  stringent  than 
or  broader  in  scope  than  current  Federal 
regulations  may  continue  to  administer 
and  enforce  their  regulations  as  a  matter 
of  State  law.  In  implementing  the 
HSWA  requirements,  EPA  will  work 
with  the  States  under  agreements  to 
avoid  duplication  of  effort. 

C.  Who  Would  Need  To  Notify  EPA  That 
They  Have  a  Hazardous  Waste? 

Under  RCRA  section  3010,  the 
Administrator  may  require  all  persons 
who  handle  hazardous  wastes  to  notify 
EPA  of  their  hazardous  waste 
management  activities  within  90  days 
after  the  wastes  are  identified  or  listed 
as  hazardous.  This  requirement  may  be 
applied  even  to  those  generators, 
transporters,  and  treatment,  storage,  and 
disposal  facilities  (TSDFs)  that  have 
previously  notified  EPA  with  respect  to 
the  management  of  other  hazardous 
wastes.  The  Agency  is  proposing  to 
waive  this  notification  requirement  for 
persons  who  handle  wastes  that  are 
covered  by  today's  listings  and  have 
already  (1)  notified  EPA  that  they 
manage  other  hazardous  wastes,  and  (2) 
received  an  EPA  identification  number. 
However,  any  person  who  generates, 
transports,  treats,  stores,  or  disposes  of 
these  wastes  and  has  not  previously 
received  an  EPA  identification  number 
would  need  to  obtain  an  identification 
number  pursuant  to  40  CFR  262.12  to 
generate,  transport,  treat,  store,  or 
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dispose  of  these  hazardous  wastes 
within  90  days  after  the  effective  date. 

Note  that  under  this  proposal, 
noDwastewaters  would  not  become 
newly  listed  K181  waste  if  the 
constituent  mass  loadings  do  not  meet 
the  levels  in  §  261.32(c)(1);  the  wastes 
would  also  not  be  listed  if  the 
constituent  mass  loadings  are  below  the 
less  sfiingent  levels  in  §  261.32(c)(2)  and 
if  the  nonwastewaters  are  disposed  in  a 
landfill  that  meets  or  exceeds  the  design 
criteria  in  §  258.40  or  in  a  Subtitle  C 
landfill  cell  subject  to  either  §  264.301 
or  §  265.301.  Persons  who  generate  only 
wastes  that  meet  these  conditions  need 
not  notify  EPA  or  obtain  an 
identification  number. 

D.  What  Would  Generators  and 
Transporters  Have  To  Do? 

Once  a  final  rule  is  promulgated, 
persons  that  generate  the  newly  listed 
hazardous  wastes  may  be  required  to 
obtain  an  EPA  identification  number  if 
they  do  not  already  have  one  (as 
discussed  above).  In  order  to  be  able  to 
generate  or  transport  these  wastes  after 
the  effective  date  of  this  rule,  generators 
of  the  wastes  listed  today  would  be   ^ 
subject  to  the  generator  requirements  set 
forth  in  40  CFR  part  262.  These 
requirements  include  standards  for 
hazardous  waste  determination  (40  CFR 
262.11),  compliance  with  the  manifest 
(40  CFR  262.20  to  262.23),  pretransport 
procedures  (40  CFR  262.30  to  262.34), 
generator  accumulation  <40  CFR 
262.34),  record  keeping  and  reporting 
(40  CFR  262.40  to  262.44),  and  import/ 
export  procedures  (40  CFR  262.50  to 
262.60).  The  generator  accumulation 
provisions  of  40  CFR  262.34  allow 
generators  to  accumulate  hazardous 
wastes  without  obtaining  interim  status 
or  a  permit  in  units  that  are  container 
storage  units,  tank  systems,  or 
containment  buildings.  These  existing 
regulations  also  place  a  limit  on  the 
maximum  amount  of  time  that  wastes 
can  be  accumulated  in  these  units.  If, 
however,  the  wastes  covered  in  today's 
proposed  rule  are  managed  in  imits  that 
are  not  tank  systems,  containers,  or 
containment  buildings,  then  these  units 
would  be  subject  to  the  permitting 
requirements  of  40  CFR  parts  264  and 
265,  and  the  generator  is  required  to 
obtain  interim  status  and  seek  a  permit 
(or  modify  interim  status  or  a  permit,  as 
appropriate). 

Also,  ciurent  regulations  require  that 
persons  who  transport  newly  identified 
hazardous  wastes  to  obtain  an  EPA 
identification  number  as  described 
above;  such  transporters  will  be  subject 
to  the  transporter  requirements  set  forth 
in  40  CFR  part  263. 


E.  Whic  I  Facilities  Would  Be  Subject  to 
Pennitti  ng? 

1.  Facili  ties  Newly  Subject  to  RCRA 
Permit  1  equirements 

Facili  ies  that  treat,  store,  or  dispose 
of  waste  s  that  are  subject  to  RCRA 
regulatii  »n  for  the  first  time  by  this 
propose  i  rule  (that  is,  facilities  that 
have  no  previously  received  a  permit 
piursuas  t  to  section  3005  of  RCRA  and 
are  not  ( urrently  operating  pursuant  to 
interim  $tatus),  could  be  eligible  for 
interim  status  (see  section 
3005(e)(  l)(A)(u)  of  RCKA).  To  obtain 
interim  status  based  on  treatment, 
storage.  9r  disposal  of  such  newly 
identifi<  d  wastes,  eligible  facilities 
would  b  e  required  to  comply  with  40 
CFR  27(  .70(a)  and  270.10(e)  by 
providii  ig  notice  under  section  3010  and 
submitt:  ng  a  Part  A  permit  application 
no  later  than  6  months  after  date  of 
publical  ion  in  the  Federal  Register  of 
the  fina  rule.  Such  facilities  would  be 
subject  ^o  regulation  under  40  CFR  part 
265  pending  final  administrative 
disposit  on  of  the  permit  application 
(e.g.,  un  il  a  permit  is  issued). 

In  ad(  ition,  under  section  3005(e)(3) 
and  40  (  :FR  270.73(d),  not  later  than  6 
months  ifter  date  of  publication  of  the 
final  rue,  land  disposal  facilities  newly 
qualifyi  ig  for  interim  status  imder 
section  m05(e)(l)(A)(ii)  would  also 
need  to  submit  a  Part  B  permit 
applicat  ion  and  certify  that  the  facility 
is  in  coi  ipliance  with  all  applicable 
groundwater  monitoring  and  financial 
respons  bility  requirements.  If  the 
facility  ails  to  submit  these 
certifies  tions  and  a  permit  application, 
then  int  jrim  status  would  terminate  on 
that  dat  (. 

2.  Existj  Qg  hiterim  Status  Facilities 

Pursu  mt  to  40  CFR  270.72(a)(1),  all 
existing  hazardous  waste  management 
facilitie  i  (as  defined  in  40  CFR  270.2) 
that  tre^,  store,  or  dispose  of  the  newly 
listed  hazardous  wastes  and  are* 
currents  operating  pursuant  to  interim 
status  under  section  3005(e)  of  RCRA, 
would  qeed  to  fiJe  an  amended  Part  A 
permit  application  with  EPA  no  later 
them  six  months  after  the  date  of 
publica'  ion  of  a  final  rule.  By  doing  this, 
the  facility  could  continue  managing  the 
newly  listed  wastes  pending  finsd 
dispositton  of  the  permit  application.  If 
the  facility  fails  to  file  an  amended  Part 
A  application  by  that  date,  the  facility 
would  not  receive  interim  status  for 
manage  nent  of  the  newly  listed 
hazardc  us  wastes  and  may  not  manage 
those  w  istes  until  the  facility  receives 
either  a  permit  or  a  change  in  interim 
status  a  lowing  such  activity  (40  CFR 


270.1(b 


;  270.10(g)). 


3.  Permitted  Facilities 

Facilities  that  already  have  RCRA 
permits  would  need  to  request  permit 
modifications  if  they  want  to  continue 
managing  the  newly  listed  wastes  (see 
40  CFR  270.42(g)).  This  provision  states 
that  a  permittee  may  continue  managing 
the  newly  listed  wastes  by  following 
certain  requirements,  including 
submitting  a  Class  1  permit 
modification  request  by  the  date  on 
which  the  waste  or  imit  becomes  subject 
to  the  new  regulatory  requirements  (i.e., 
the  effective  date  of  a  final  rule), 
compljring  with  the  applicable 
standards  of  40  CFR  parts  265  and  266 
and  submitting  a  Class  2  or  3  permit 
modification  jequest  within  180  days  of 
the  effective  date.  Generally,  a  Class  2 
modification  is  appropriate  if  the  newly 
listed  wastes  will  be  managed  in 
existing  permitted  units  or  in  newly 
regulated  tanks,  container  iinits  or 
containment  buildings  and  will  not 
require  additional  or  different 
management  practices  than  those 
authorized  in  the  permit. 

A  Class  2  modification  requires  the 
facility  owner  to  provide  public  notice 
of  the  modification  request,  a  60-day 
public  comment  period,  and  an  informal 
meeting  between  the  owner  and  the 
public  within  the  60-day  period.  The 
Class  2  process  includes  a  "default 
provision,"  which  provides  that  if  the 
Agency  does  not  reach  a  decision  within 
120  days,  the  modification  is 
automatically  authorized  for  180  days.  If 
the  Agency  does  not  reach  a  decision  by 
the  end  of  that  period,  the  modification 
is  authorized  for  the  life  of  the  permit 
[see  40  CFR  270.42(b)). 

A  Class  3  modification  is  generally 
appropriate  if  management  of  the  newly 
listed  wastes  requires  additional  or 
different  management  practices  than 
those  authorized  in  the  permit  or  if 
newly  regulated  land-based  units  are 
involved.  The  initial  public  notification 
and  public  meeting  requirements  are  the 
same  as  for  Class  2  modifications. 
However,  after  the  end  of  the  60-day 
public  comment  period,  the  Agency  will 
grant  or  deny  the  permit  modification 
request  according  to  the  more  extensive 
procedures  of  40  CFR  part  124.  There  is 
no  default  provision  for  Class  3 
modifications  [see  40  CFR  270.42(c)). 

Under  40  CFR  270.42(g)(l)(v),  for 
newly  regulated  land  disposal  units, 
permitted  facilities  must  certify  that  the 
facility  is  in  compliance  with  all 
applicable  40  CFR  part  265  groundwater 
monitoring  and  financial  responsibility 
requirements  no  later  than  6  months 
after  the  date  of  publication  of  a  final 
rule.  If  the  facility  fails  to  submit  these 
certifications,  authority  to  manage  the 
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newly  listed  wastes  under  40  CFK 
270.42(g)  will  terminate  on  that  date. 

For  states  which  have  not  yet  picked 
up  the  pennit  modification  tables  of  40 
CFR  270.42,  "major"  and  "minor" 
pennit  modifications  should  be  applied 
as  appropriate  to  the  permit 
modification  request. 

4.  Units 

Units  in  which  the  newly  listed 
hazardous  wastes  are  generated  or 
managed  would  be  subject  to  all 
applicable  requirements  of  40  CFR  part 
264  for  permitted  faciUties  or  40  CFR 
part  265  for  interim  status  facilities, 
unless  the  imit  is  excluded  from  such 
permitting  by  other  provisions,  such  as 
the  wastewater  treatment  tank 
exclusions  (40  CFR  264.1(g)(6)  and 
265.1(c)(10))  and  the  product  storage 
tank  exclusion  (40  CFR  261.4(c)). 
Examples  of  imits  to  which  these 
exclusions  could  never  apply  include 
landfills,  waste  piles,  incinerators,  and 
any  other  miscellaneous  imits  in  which 
these  wastes  may  be  generated  or 
managed.  However,  as  noted  above, 
under  this  proposal  nonwastewaters 
would  not  become  newly  listed  K181 
waste  if  the  constituent  loadings  do  not 
meet  the  levels  in  §  261.32(c)(1);  the 
wastes  would  also  not  be  listed  if  the 
constituent  mass  loadings  are  below  the 
levels  in  §  261.32(c)(2)  and  if  the 
nonwastewaters  are  disposed  in  a 
landfill  that  meets  or  exceeds  the  design 
criteria  in  §  258.40  or  in  a  Subtitle  C 
landfill  cell  subject  either  to  §  264.301 
or  §265.301. 

5.  Closure 

All  imits  in  which  the  newly  listed 
hazardous  wastes  are  treated,  stored,  or 
disposed  after  the  effective  date  of  this 
regulation  that  are  not  excluded  itom 
the  requirements  of  40  CFR  parts  264 
and  265  woidd  be  subject  to  both  the 
general  closiue  and  post-closure 
requirements  of  subpart  G  of  40  CFR 
parts  264  and  265  and  the  unit-specific 
closure  requirements  set  forth  in  the 
applicable  unit  technical  standards 
subpart  of  40  CFR  part  264  or  265  [e.g.. 
Subpart  N  for  landfill  units).  In 
addition,  EPA  promulgated  a  final  rule 
that  allows,  under  limited 
circiunstances,  regulated  landfills  or 
surface  impoundments  to  cease 
managing  hazardous  waste,  but  to  delay 
Subtitle  C  closure  to  allow  the  unit  to 
continue  to  manage  nonhazardous  waste 
for  a  period  of  time  prior  to  closure  of 
the  unit  (see  54  FR  33376,  August  14, 
1989).  Units  for  which  closure  is 
delayed  continue  to  be  subject  to  all 
applicable  40  CFR  parts  264  and  265 
requirements.  Dates  and  procediuBs  for 
submittal  of  necessary  demonstrations. 


permit  applications,  and  revised 
applications  are  detailed  in  40  CFR 
264.113(c)  through  (e)  and  265.113(c) 
through  (e). 

Vm.  CERCLA  Designation  and 
Reportable  Quantities 

A.  What  Is  the  Relationship  Between 
RCRA  and  CERCLA? 

CERCLA  (Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980)  .defines  the  term  "hazardous 
substance"  to  include  RCRA  listed  and 
characteristic  hazardous  wastes.  When 
EPA  adds  a  hazardous  waste  under 
RCRA,  the  Agency  also  will  add  the 
waste  to  its  list  of  CERCLA  hazardous 
substances.  EPA  establishes  a  reportable 
quantity,  or  RQ,  for  each  CERCLA 
hazardous  substance.  EPA  provides  a 
list  of  the  CERCLA  hazardous 
substances  along  with  their  RQs  in 
Table  302.4  at  40  CFR  302.4.  If  you  are 
the  person  in  charge  of  a  vessel  or 
facility  that  releases  a  CERCLA 
hazardous  substance  in  an  amount  that 
equals  or  exceeds  its  RQ,  then  you  must 
report  that  release  to  the  National 
Response  Center  (NRC)  pursuant  to 
CERCLA  section  103.  You  also  may 
have  to  notify  State  and  local 
authorities. 

B.  How  Does  EPA  Determine  Reportable 
Quantities? 

Under  CERCLA,  all  new  hazardous 
substances  automatically  have  a 
statutory  one-poimd  RQ.  EPA  adjusts 
the  RQ  of  a  newly  added  hazardous 
substance  based  on  an  evaluation  of  its 
intrinsic  physical,  chemical,  and  toxic 
properties.  These  intrinsic  properties 
called  "primary  criteria"  are  aquatic 
toxicity,  mammalian  toxicity  (oral, 
dermal,  and  inhalation),  ignitability, 
reactivity,  chronic  toxicity,  and 
potential  carcinogenicity.  EPA  evaluates 
the  data  for  a  hazardous  substance  for 
each  primary  criterion.  To  adjust  the 
RQs,  EPA  ranks  each  criterion  on  a  scale 
that  corresponds  to  an  RQ  value  of  1, 10, 
100, 1,000,  or  5,000  pounds.  For  each 
criterion,  EPA  establishes  a  tentative 
RQ.  A  hazardous  substance  may  receive 
several  tentative  RQ  values  based  on  its 
particular  intrinsic  properties.  The 
lowest  of  the  tentative  RQs  becomes  the 
"primary  criteria  RQ"  for  that 
substance. 

After  the  primary  criteria  RQs  are 
assigned,  EPA  further  evaluates 
substances  for  their  susceptibility  to 
certain  degradative  processes.  These  are 
secondary  adjustment  criteria.  The 
natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).  If  a  hazardous 


substance,  when  released  into  the 
environment,  degrades  rapidly  to  a  less 
hazardous  form  by  one  or  more  of  the 
BHP  processes,  EPA  generally  raises  its 
RQ  (as  determined  by  the  primary  RQ 
adjustment  criteria)  by  one  level. 
Conversely,  if  a  hazardous  substance 
degrades  to  a  more  hazardous  product 
after  its  release,  EPA  assigns  an  RQ  to 
the  original  substance  equal  to  the  RQ 
for  the  more  hazardous  substance. 

The  standard  methodology  used  to 
adjust  the  RQs  for  RCRA  hazardous 
waste  streams  differs  from  the 
methodology  applied  to  individual 
hazardous  substances.  The  procedure 
for  assigning  RQs  to  ROIA  waste 
streams  is  based  on  the  results  of  an 
analysis  of  the  hazardous  constituents  of 
the  waste  streams.  The  constituents  of 
each  RCRA  hazardous  waste  stream  are 
identified  in  40  CFR  part  261,  Appendix 
Vn.  EPA  first  determines  an  RQ  for  each 
hazardous  constituent  within  the  waste 
stream  using  the  methodology  described 
above.  The  lowest  RQ  value  of  these 
constituents  becomes  the  adjusted  RQ 
for  the  waste  stream.  When  diere  are 
hazardous  constituents  of  a  RCRA  waste 
stream  that  are  not  C^ERCLA  hazardous 
substances,  the  Agency  develops  an  RQ, 
called  a  '  'reference  RQ, ' '  for  these 
constituents  in  order  to  assign  an 
appropriate  RQ  to  the  waste  stream  (see 
48  FR  23565,  May  25, 1983).  hi  other 
words,  the  Agency  derives  the  RQ  for 
waste  streams  based  on  the  lowest  RQ 
of  all  the  hazardous  constituents, 
regardless  of  whether  they  are  CERC^LA 
hazardous  substances. 

C.  EPA  Will  Assign  an  RQ  of  One-Pound 
for  the  Waste 

In  today's  proposed  rule,  EPA  will 
assign  a  one-pound  RQ  to  the  K181 
waste.  The  RQ  for  each  constituent 
contained  in  the  proposed  waste  is 
presented  in  the  table  below. 

TABLE   VIII-1.— RQs   FOR   CONSTITU- 
ENTS Identified  in  K181  Waste 


Constituents  in  K181  waste 
stream 

Constituent 

Anfline 

o-AntsidIhe 

4-Chloroaniline 

p-Crestdine  

2,4-Dimethylaniline  

Toiuene-2,4-diamJne 

1,2-Ptienylenedianiine 

1,3-Phenytenediamine 

.  *  RQ  of  1  pound  assigned  to  ttiis  constituent 
because  we  have  not  yet  developed  a  '\vaste 
consStuent  RQ"  for  this  sut>stance. 

We  are  not  adjusting  the  RQ  for  K181 
at  this  time  because  we  have  not  yet 
developed  a  "waste  constituent  RQ"  for 
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the  following  constituents  of  concern  in 
this  waste:  p-cresidine;  2,4- 
dimethylaniline;  1,2-phenylenediamine; 
and  1,3-phenylenediamine. 

D.  How  Does  a  Mass  Loading  Limit 
Hazardous  Waste  Listing  Approach 
Relate  to  My  Reporting  ObUgations 
Under  CERCLA?  When  Would  TNeed  To 
Report  <i  Release  of  These  Wastes  Under 
CERCLA? 

Today's  proposed  hazardous  waste 
listings  are  based  on  the  mass  loadings 
of  the  hazardous  constituents  in  the 
wastes.  An  RQ  of  one-pound  is  assigned 
for  the  waste  based  on  the  lowest  RQ  of 
the  hazardous  constituents  in  the  waste. 
Notification  is  required  tmder  CERCLA 
when  a  waste  meeting  the  listing 
description  and  threshold  for  that 
hazardous  waste  is  released  into  the 
environment  in  a  quantity  that  equals  or 
exceeds  the  RQ  for  the  waste. 

For  CERCLA  reporting  purposes,  the 
Clean  Water  Act  nuxt\u«  rule  (40  CFR 
302.6)  may  be  adapted  to  apply  to 
releases  of  this  waste  when  die  quantity 
(or  mass  limit)  of  all  of  the  K181 
hazardous  constituents  in  the  waste  are 
known  and  the  waste  meets  the  K181 
listing  description  [i.e.,  any  of  the  K181 
mass  loading  levels  are  met  or 
exceeded).  In  such  a  case,  notification  is 
required  where  an  amoimt  of  waste  is 
released  that  contains  an  RQ  or  more  of 
any  hazardous  substance  contained  in 
the  waste.  When  the  queintity  (or  mass 
limit)  of  one  or  more  of  the  K181 
hazardous  constituents  is  not  known, 
notification  is  required  when  the 
quantity  of  K181  waste  released  equals 
or  exceeds  the  RQ  for  the  waste  stream. 

E.  How  Would  I  Report  a  Release? 

To  report  a  release  of  proposed  K181 
(or  any  other  CERCLA  hazardous 
sub§.tance)  that  equals  or  exceeds  its  RQ, 
you  must  immediately  notify  the 
National  Response  Center  (NRC)  as  soon 
as  you  have  knowledge  of  that  release. 
The  toll-free  telephone  number  of  the 
NRC  is  1-800-424-8802;  in  the 
Washington,  DC,  metropolitan  area,  the 
number  is  (202)  267-2675. 

You  may  also  need  to  notify  State  and 
local  authorities.  The  Emergency 
Planning  and  Community  Right-to-    . 
Know  Act  (EPCRA)  requires  that  owners 
and  operators  of  certain  facilities  report 
releases  of  CERCLA  hazardous 
substances  and  EPCRA  extremely 
hazardous  substances  (see  list  in  40  CFR 
Part  355,  Appendix  A)  to  State  and  local 
authorities.  After  the  release  of  an  RQ  or 
more  of  any  of  those  substances,  you 
must  report  immediately  to  the 
community  emergency  coordinator  of 
the  local  emergency  planning  committee 
for  any  area  likely  to  be  afi^ected  by  the 


release,  i  tnd  to  the  State  emergency 
response  commission  of  any  State  likely 
to  be  afG^ted  by  the  release. 


F.  Whatfs 
This 


the  Statutory  Authority  for 
? 


Pre  jram 

Sectio  1 101(14)  of  CERCLA  defines 
the  term  hazardous  substance  by 
referring  to  substances  listed  under 
several  ( ther  environmental  statutes,  as 
well  as  t  lose  substances  that  EPA 
designates  as  hazardous  imder  CERCLA 
section  102(a).  In  particular,  CERCLA 
section  101(14)(C)  defines  the  term 
hazardons  substance  to  include  "any 
hazardoDs  waste  having  the 
characteristics  identified  imder  or  listed 
pursuani  to  section  3001  of  the  Solid 
Waste  Disposal  Act."  CERCLA  section 
102(a)  gives  EPA  authority  to  establish 
RQs  for  CERCLA  hazardous  substances. 
CERCLi^  section  103(a)  requires  any 
person  i  i  charge  of  a  vessel  or  facility 
that  rele  ises  a  CERCLA  hazardous 
substan<  e  in  an  emioimt  equal  to  or 
greater  t  lan  its  RQ  to  report  the  release 
immedii  tely  to  the  federal  government. 
EPCRA  I  ection  304  requires  owners  or 
operator  s  of  certain  facilities  to  report 
releases  of  CERCLA  hazardous 
substanc  es  and  EPCRA  extremely 
hazardo  is  substances  to^tate  and  local 
authorit  es. 

G.  How  I  Am  I  Influence  EPA's  Thinking 
on  Regu  ating  K181  Under  CERCLA? 

In  dev  eloping  this  proposal,  EPA  tried 
to  addre  ss  the  concerns  of  all  our 
stakeho]  ders.  Your  comments  will  help 
us  to  im  )rove  this  proposal.  We  invite 
you  to  provide  your  views  on  this 
proposal  and  how  it  may  affect  you.  We 
also  are  interested  in  receiving  any 
commei  ts  that  you  have  on  the 
informa  ion  provided  in  Table  Vni-l, 
includii  g  the  hazardous  constituents 
identifit  d  for  proposed  K181. 

K.  Stall  ttory  and  Executive  Order 
Reviewi 

A.  Execi  itive  Order  12866:  Regulatory 
Plannin,  j  and  Review 

Undei  Executive  Order  12866  (58  FR 
51735  (( tetober  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  jo  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Orqer  defines  "significant 
regulatoi^  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economv  of  $100  million  or  more  or 
adversely  afi^ect  in  a  material  way  the 
economv,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environlnent,  public  health  or  safety,  or 


State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alt»  the  budgetary 
impact  of  entiuements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4]  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  die 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive     - 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regiUatory 
action"  imder  point  number  four  above. 
This  rule,  as  proposed  may  raise  novel 
legal  or  policy  issues  due  to  the  unique 
mass  loading-based  approach  used  in 
development  of  the  risk  assessment.  As 
such,  this  action  was  submitted  to  OMB 
for  review.  Any  substantive  changes  to 
this  Preamble,  the  regulatory  language, 
or  supporting  documentation  made  in 
response  to  OMB  review  are 
documented  in  the  public  record. 

Under  the  terms  of  Executive  Order 
12866,  we  have  determined  that  the 
annual  economic  effects  of  this 
proposed  rule  are  less  than  $100 
million.  Furthermore,  this  proposed  rule 
is  not  expected  to  adversely  affect,  in  a 
material  way,  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commiinities.  The 
annualized  benefits  associated  with 
today's  rule  have  not  been  monetized 
but  are  believe  to  be  less  than  $100 
million. 

The  information  presented  in  this 
Section  is  derived  from  the  following 
document:  "Economic  Assessment  for 
the  Proposed  Loadings-Based  Listing  of 
Non- Wastewaters  bom  the  Production 
of  Selected  Organic  Dyes,  Pigments,  and 
Food,  Drug,  and  Cosmetic  Colorants 
Economic  Assessment,"  November 
2003.  This  document  is  available  in  the 
docket  established  for  today's  action. 
EPA  seeks  pubfic  comment  on  all 
aspects  of  this  document,  including 
both  the  magnitude  add  timing  of  the 
costs  and  benefits. 

1.  Backgroimd 

This  proposal  presents  a  mass 
loadings-based  listing  approach. 
Historically,  the  Agency's  listing 
program  has  captured  entire  categories 
of  wastes^posing  imacceptable  risks  to 
human  health  and  the  environment. 
Today's  approach  proposes  listing  only 
those  wastes  from  any  single  facility 
that  contain  specific  constituents  in 
quantities  above  acceptable  risk  levels. 
This  is  a  new  and  unique  hazardous 
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waste  listings  approach  for  the  Office  of 
Solid  Waste. 

We  have  prepared  two  economic 
support  dociunents  for  this  proposed 
action.  These  are:  "Economic 
Assessment  for  the  Proposed  Loadings- 
Based  Listing  of  Non-Wastewaters  from 
the  Production  of  Selected  Organic 
Dyes,  Pigments,  and  Food,  Drug,  and 
Cosmetic  Colorants,"  and,  "Re^atory 
Flexibility  Screening  Analysis  for  the 
Proposed  Loadings-Based  Listing  of 
Non-Wastewaters  from  the  Production 
of  Selected  Organic  Dyes,  Pigments,  and 
Food,  Drug,  and  Cosmetic  Colorants." 
The  Economic  Assessment  focuses 
primarily  on  compliance  costs  to  the 
regidated  community,  industry 
economic  impacts,  and  a  qualitative 
benefits  discussion.  Also  covered  are 
findings  related  to  children's  health, 
unfunded  mandates,  regulatory  takings, 
federalism,  tribalism,  energy  effects,  and 
environmental  justice.  The  Regulatory 
Flexibility  Screening  Analysis  (RFSA) 
examines  impacts  to  small  entities  that 
may  result  from  this  action,  as 
proposed.  A  summary  of  findings  from 
this  Economic  Assessment  and  the 
RFSA  is  presented  below.  The  complete 
Economic  Assessment  and  RFSA 
docimients  are  available  for  public 
review  and  comment.  These  documents 
are  located  in  the  RCRA  docket 
established  for  this  action. 

2.  Need  for  the  Proposed  Rule 

The  Agency  has  determined  that 
selected  constituents  found  in  certain 
wastes  generated  by  organic  dye, 
pigment,  and  food,  drug,  and  cosmetic 
(FD&C)  colorant  manufacturers  may 
pose  unacceptable  risks  to  hiunan 
health  and  the  environment  when 
improperly  disposed  in  quantities  above 
specified  mass  loading  levels.  We 
believe  that  the  market  and  other  private 
sector  institutions  have  failed  to 
adequately  address  pollution  issues 
associated  with  these  wastes. 

In  most  cases  of  environmentally 
related  market  failure,  private  industry 
costs  of  production  do  not  fully  reflect 
the  pollution  costs  to  hrunan  health  and 
the  environment.  This  may  occur  when 
individuals  not  responsible  for  the 
pollution  bear  the  costs  in  human  health 
and  ecological  damages.  Environmental 
economists  refer  to  this  situation  as  a 
negative  environmental  externality.  If 
negatively  impacted  individuals  are 
economically,  politically,  and/or 
cultiually  weaker  than  the  polluter, 
insufficient  incentives  are  likely  to  exist 
for  polluters  to  incur  the  additional 
costs  necessary  for  implementation  of 
appropriate  pollution  control  measures. 
Furthermore,  weaker  parties  harmed  by 
the  pollution  are  not  likely  to  obtain 


compensation  fit)m  the  polluter  due  to 
the  high  transaction  costs,  property 
rights  limitations,  and  the  difficulty 
these  citizens  may  have  in  establishing 
a  causal  relationship  between  the 
damage  incurred  and  activity  at  the 
polluting  facility. 

In  addition  to  market  failiues,  we 
believe  that  existing  State  programs 
designed  to  protect  human  health  and 
the  environment  from  imacceptable 
risks  associated  with  these  wastes  have 
resulted  in  inconsistent  protections. 
Individual  State  programs  often  result  in 
a  patchwork  of  inconsistent  programs 
that  fail  to  ensiu«  imiform  nationwide 
protection.  Fiulhermore,  variability 
among  State  programs  covering  the 
management  of  many  wastes  tends  to 
reward  manufacturers  in  some  states 
while  i>enalizing  manufacturers  in  other 
states. 

Finally,  today's  rule  implements 
mandates  spec^cally  and  explicitiy  set 
forth  by  the  U.S.  Congress  without  the 
exercise  of  any  policy  discretion  by 
EPA.  This  action  is  proposed  under  the 
authority  of  sections  3001  (b)(1),  and 
3001(e)(2)  of  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
These  sections  direct  EPA  to  make  a 
hazardous  waste  listing  determination 
for  wastes  from  the  production  of  "dyes 
and  pigments." 

We  believe  this  proposed  rule  is 
necessary,  as  required  under  RCRA,  in 
order  to  sufficientiy  minimize  risk  to 
human  health  and  the  environment.  We 
further  believe  that  federal  government 
intervention  is  necessary  as  the  most 
efficient  means  to  correct  for  market 
failures  resulting  from  pollution  caused 
by  these  wastes.  The  proposed  rule  will 
effectively  internalize  much  of  the  costs 
associated  with  the  existing  negative 
externalities.  Furthermore,  while  the 
Agency  is  sensitive  to  Federalism 
issues,  we  believe  this  proposal  will 
help  ensure  consistent  nationwide 
protection  of  human  health  and  the 
environment  from  potentially 
inadequate  disposal  of  these  wastes, 
while,  at  the  same  time,  establishing  a 

more  level  economic  playing  field  for  all 

.  affected  manufacturers. 

3.  Consideration  of  Non-Regulatory 
Alternatives 

Executive  Order  12866  recognizes  and 
emphasizes  the  need  for  comprehensive, 
high  quality  analytical  support  for  all 
economically  significant  regulatory 
actions  (as  defined  under  Section  3(f)(1) 
of  EO  12866).  While  not  economically 
significant,  we  have  completed  an 
Economic  Assessment  for  this  proposed 
action,  as  discussed  above.  We  have  also 
considered  non-regulatory  alternatives 
to  this  proposed  nde.  Section  1(b)(3)  of 


the  Executive  Order  instructs  Executive 
Branch  Agencies  to  consider  and  assess 
available  alternatives  to  direct 
regulation  prior  to  making  a 
determination  for  regulation.  This 
regulatory  determination  assessment 
shoidd  be  considered,  "to  the  extent 
permitted  by  law,  and  where 
applicable."  The  ultimate  piupose  of  the 
regulatory  determination  assessment  is 
to  ensure  that  the  most  efficient  tool, 
regulation,  or  other  type  of  action  is 
applied  in  meeting  the  targeted  statutory 
ob)ective(s). 

We  are  currentiy  subject  to  both  a 
.statutory  mandate  and  a  Consent  Decree 
requiring  a  listing  determination  for 
specific  dye,  pigment,  and  FD&C 
production  wastes.  Because  of  this  legal 
action,  we  are  not  at  liberty  to  address 
this  pollution  problem  through  non- 
regulatory  approaches  (imless  of  course, 
we  determine  that  these  dyes  and/or 
pigments  wastes  do  not  warrant  listing 
as  hazardous  wastes).  However,  in  the 
spirit  of  the  Executive  Order,  we  have 
contemplated  reasonably  feasible  non- 
regulatory  alternatives. 

Reasonably  feasible  alternatives  to 
regulation  may  include  diverse  tools 
such  as  market-based  incentives, 
education  program(s),  volimtary  waste 
minimization/pollution  prevention 
programs,  and  targeted  negotiated 
agreements.  A  non-regulatory  approach, 
such  as  educational  outreach  programs 
would  be  largely  ineffective  because  the 
people  who  are  made  aware  of  the 
potential  health  risks  {e.g.,  those  people 
living  near  landfills  where  these  wastes 
are  disposed)  have  limited  ability  to 
reduce  exposiu«  without  incurring 
significant  costs.  While  we  believe  that 
our  mass  loadings-based  approach  may 
stimulate  affected  manufacturers  to 
improve  waste  minimization  activities, 
we  recognize  that  various  waste 
minimization  and  pollution  prevention 
procediues  are  currenUy  in  place.  These 
procedures,  however,  may  be  further 
stimulated  in  response  to  our  mass 
loadings-based  approach,  thereby 
helping  to  reduce  the  toxic  loadings 
from  the  wastes  of  concern.  Other 
programs  such  as  market-based 
incentives  or  negotiated  agreements 
would  be  overly  difficult,  costiy,  and 
cumbersome  to  implement  and  monitor 
due  to  the  quantities  of  waste  involved 
and  generation  patterns  of  these  wastes. 
However,  we  are  open  to  stakeholder 
comments  on  non-regulatory 
alternatives  that,  when  applied  in 
conjimction  with  a  regvdatory  option, 
may  help  ensure  cost-efficient 
protection  of  hiunan  health  and  the 
environment. 


66216 


Federal  Register /Vol.  68.  No 


227 /Tuesday,  November  25,  2003 /Proposed  Rules 


4.  Evaluation  of  Regulatory  Options 

We  considered  the  proposed 
regulatory  approach  and  two  primary 
regulatory  options  for  management  of 
the  waste  streams  examined  in  this 
assessment.  These  were:  the  proposed 
mass  loadings-based  approach 
(combined  with  a  contingent 
management  approach),  a  no  list  status 
quo  option,  and  the  standard  listing  or 
traditional  approach.  The  no-list  option 
would  result  iitmanufacturers  not 
incurring  any  incremental  management 
and/or  administrative  costs  under 
RCRA.  This  option,  however,  may  result 
in  affected  facilities  facing  future  human 
health  and  environmental  liabilities  for 
groundwater  or  other  damages.  In 
addition,  those  exposed  to  the  targeted 
contaminants  above  the  loading  levels 
of  concern  may  continue  to  suffer 
adverse  health  and  welfare  impacts.  The 
traditional  listing  option  would  require 
that  all  manufacturers  generating  any 
waste  meeting  a  categorical  listing 
description  comply  with  RCRA  Subtitle 
C  requirements.  Under  this  option,  the 
entire  quantity  of  the  waste  of  concern 
would  be  defined  as  hazardous, 
regardless  of  any  mass  loadings-based 
determination.  Most  of  the  affected 
manufactiuers  would  incur  waste 
management  and  administrative 
procedure  costs  incremental  to  current 
baseline  practices.  Oiu  mass  loadings- 
based  (with  contingent  management) 
approach,  as  proposed,  requires  affected 
manufacturers  to  determine  whether  or 
not  their  wastes  contain  the  regulated 
constituents,  and,  if  such  constituents 
are  generated  in  quantities  of  concern. 
Wastes  with  constituent  levels  , 
exceeding  the  primary  set  of  thresholds 
proposed  for  these  wastes  may  be 
exempted  from  the  listing  if  they  show 
that  their  wastes  do  not  contain 
constituent  loadings  above  the 
§  261.32(c)(2)  listing  levels  and  their 
wastes  will  be  disposed  of  in  a  landfill 
subject  to  the  design  requirements  in  40 
CFR  258.40  or  in  a  Subtitle  C  landfill 
cell  subject  to  either  §  264.301  or 
§  265.301.  Only  the  incremental 
quantity  above  the  annual  mass  loadings 
limit  is  affected.  The  affected 
manufact\irer  is  not  expected  to  incur 
any  incremental  costs  if  the  waste  does 
not  contain  constituents  of  concern  or 
meet  the  applicable  mass  loading 
threshold.  Fiuthermore,  even  if  the 
wastes  exceed  the  threshold  mass 
loadings,  the  contingent  management 
aspect  of  the  proposed  listing  allows 
wastes  to  be  handled  as  nonhazardous, 
provided  the  waste  is  disposed  in  a 
landfill  that  meets  or  exceeds  the 
§  258.40  design  standards  or  in  a 
Subtitle  C  landfill  cell  subject  to  either 


§264.3(1  or  §265.301,  and  if  the 
conditi<  mal  mass  loading  limit  is  not 
met  for  :oluene-2,4-diamine. 

Five  <  ut  of  the  eight  constituents  of 
concern  do  not  have  UTS  levels  or  LDR 
standar  Is.  The  establishment  of  UTS 
levels  a  id  LDR  standards  for  these 
constiti  ents  may  result  in  sampling/ 
analysi  j  and  treatment  costs  to 
industries  beyond  the  manufacturers 
generat  ng  K181.  We  have  examined 
these  p(  tential  cost  impacts  under  two 
scenari<  is:  no  listing — status  quo,  and 
UTS/LI^R  standards  for  these 
constiti  ents. 

Final  y,  today's  action,  as  proposed, 
may  als )  impact  Subtitle  D  landfills 
who  ha'  ^e  previously  received  the  newly 
listed  d  'e,  pigment,  perylene  and  FD&C 
wastes.  Leachate  collected  from  landfills 
that  pre  i/iously  received  these  wastes 
may  be  [considered  hazardous  if  such 
waste  is  determined  to  have  met  the 
hazardous  waste  definition  at  the  time 
of  disposal,  and  the  leachate  generated 
from  th(  fse  landfills  contains  the  K181 
constiti  ents.  We  considered  two 
regulate  ry  options  for  these  landfills: 
the  no-lst  option,  and,  a  Clean  Water 
Act  tem  porary  deferral  option  (Agency 
preferre  d). 

5.  Assei  sment  of  Costs,  Economic 
Impacts ,  and  Benefits 

Toda;  r's  proposed  action  is  projected 
to  resul  in  incremental  compliance 
costs  to'selected  organic  dye,  pigment, 
and  FDItC  manufacturers  subject  to  the 
require!  nents  of  this  rule.  In  most  cases, 
these  ra  mufacturers  may  face  no  more 
than  ini  reased  analytical  and  waste 
disposa  costs.  Non  dyes  and/or 
pigmen  s  manufacturers  may  be 
impact!  d  by  today's  action  if  they 
generate  wastes  containing  constituents 
that  receive  new  LDR  standards  and  are 
newly  ^ded  to  Appendix  VIII.  There 
may  als  d  be  cost  impacts  to  Subtitle  D 
landfill  operators  if  they  would  need  to 
install  tanks  and/or  piping  systems  in 
order  to  take  advantage  of  the  proposed 
temper  iry  deferral  under  the  Clean 
Water  J  icX. 

a.  Introi  luction  and  Scope  of  This 
Section  • 

The  \  alue  of  any  regulatory  action  is 
traditio  lally  measured  by  the  net 
in  social  welfare  that  it 

The  Economic  Assessment 
conducted  in  support  of  today's 
propost  d  rule  examines  both  costs  and 
qualital  ive  benefits  in  an  effort  to  assess 
ovefall  net  change  in  social  welfare, 
focus  of  the  Economic   - 
document  is  on  compliance 
economic  impacts.  In  this 
we  summarize  our  analytical 
methoc^logy  and  findings  for  the  dyes 


change 
generates. 


the 
The 


Assess!  lent 


costs 
section 


primary : 


ai  d  I 


and  pigments  production  industries.  We 
also  briefly  review  our  fiindings  relative 
to  impacts  on  other  industries  and 
potential  impacts  on  landfill  operators. 
General  benefits  anticipated  from  the 
rule,  as  proposed,  are  examined  in  a 
qualitative  format.  The  information 
presented  here  is  derived  from  the 
Economic  Assessment.  This  document 
is  available  in  the  docket  established  for 
today's  action.  Interested  readers  are 
encouraged  to  read  and  comment  on  the 
data,  methodology,  findings,  and 
limitations  presented  in  this  document. 

b.  Industry  Profile 

This  proposed  listing  action  affects    > 
the  Synthetic  Organic  Dye  and  Pigment 
Maniifacturing  industries.  These 
industries  are  identified  under  the 
Standard  Identification  Classification 
(SIC)  as  2865,  and  under  the  North 
American  Industrial  Classification 
System  (NAICS)  as  325132.  Our  review 
of  publically  available  data,-combined 
with  comments  from  the  dyes  and/or 
pigments  industry  associations  has 
identified  a  total  of  37  faciUties  that  may 
be  subject  to  the  proposed  listing.  Of 
this  total,  twenty  are  pigment  producers, 
eighteen  are  dye  producers,  and  six 
produce  FD&C  products.  Six  of  the 
facilities  produce  both  dyes  and 
pigments  and  one  facility  produces  all 
three.  The  37  facilities  are  operated  by 
29  different  companies,  fifteen  of  which 
are  defined  as  "small  businesses"  under 
the  Small  Business  Administration  size 
standards. 

The  World  market  value  for  all 
organic  dyes  and  pigments  is  estimated 
at  $14  billion  for  2003,  with  the  U.S. 
market  representing  about  20  to  24 
percent  of  thisfotal.  The  U.S.  market  for 
all  organic  dyes  and/or  pigments 
products  generating  wastes  of  concern 
represents  approximately  60  to  65 
percent  of  the  total  meirket.  The  U.S. 
market  for  organic  dyes  and  pigments  is 
forecast  to  grow  by  about  3  percent  per 
yejir  throu^  2005. 

Increased  imports,  pricing  pressures, 
and  rising  costs  are  forcing  some  U.S. 
based  organic  dyes  and/or  pigments 
manufacturers  to  discontinue  or  modify 
production.  Other  manufacturers  appear 
to  be  switching  from  onsite 
manufacturers  to  importers  and/or 
formulators.  Mergers  and  consolidations 
have  been  the  general  trend  over  the 
past  ten  years  for  many  U.S.  based 
manufacturers.  However,  recent  years 
have  also  seen  an  increase  in  the 
number  of  small,  low-cost 
entrepreneurial  manufacturers,  finishers 
and  formulators  who  have  been  able  to 
carve  out  market  shares  which  were 
once  held  by  the  major  companies.  U.S. 
owned  dye  companies  supply 
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approximately  25  percent  of  the  total 
U.S.  dye  market,  while  European-owned 
manufacturers  hold  the  remaining  75 
percent.  Pigment  production  ownership 
is  similarly  structiued. 

c.  Analytical  Methodology  ^ 

Chir  first  step  itt,the  development  of 
the  cost  and  economic  impacts  analysis 
was  the  preparation  of  an  industry 
profile  (briefly  discussed  above).  This 
profile  established  the  potentially 
regulated  luiiverse,  market  structure, 
gross  revenues,  and  estimated  value  of 
affected  production.  We  then 
established  baseline  conditions  for  the 
producers  of  concern.  This  included  an 
assessment  of  waste  quantities 
generated,  management  practices,  and 
unit  costs.  Compliance  management 
practices  and  unit  costs  were  developed 
next.  Compliance  costs  include 
implementation  costs  (waste  sampling, 
and  analysis,  plus  recordkeeping  and 
reporting,  if  any),  transport  costs,  and 
compliant  treatment  and/or  disposal 
costs,  as  appropriate.  Baseline  costs  less 
total  costs  of  rule  compliance  were 
calculated  to  determine  incremental 
costs  of  compliance  and  economic 
impacts.  All  data  were  derived  from 
publically  available  government  and 
industry  sources.  No  confidential 
business  information  (CBI)  was  used  in 
the  preparation  of  this  analysis. 

d.  Affected  Waste  Quantities 

This  rule  proposes  a  mass  loadings- 
based  listing  for  selected  organic  dye, 
pigment,  and  FD&C  production 
nonwastewaters,  to  be  identified  as 
K181,  if  they  meet  or  exceed  either  of 
two  mass-based  constituent  thresholds. 
Non-wastewater  quantities  were 
estimated  for  the  37  facilities  potentially 
subject  to  the  nile  requirements. 
Wastewater  quantities  were  first 
estimated  in  order  to  derive  wastewater 
treatment  sludge  quantities.  Annual 
wastewater  generation  was  estimated  for 
the  37  fecilities  based  on  several 
soiut:es.  Facility  specific  information 
was  available  for  eight  direct 
dischargers  and  five  indirect 
dischargers.  Wastewater  flow  rates  were 
estimated  for  the  remaining  24  indirect 
dischargers  based  on  estimated  dyes 
and/or  pigments  production  and 
wastewater  flow  data  derived  from  a 
1987  U.S.  EPA  Office  of  Water  guidance 
docimient.^2 


«^U.S.  EPA.  October  1987.  "Development 
Document  for  Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards,  and  Pretreatment 
Standards  for  the  Organic  Chemicals  and  the 
Plastics  and  Synthetic  Fibers  Point  Source  Category 
Volume  I."  Industrial  Technology  Division,  OfBce 
of  Water  Regulations  and  Standards. 


We  developed  a  log  normal 
distribution  of  wastewater  quantities 
from  the  statistics  available  in  the  above 
referenced  dociunent.  A  log-normal 
distribution  is  widely  used  under  the 
following 'conditions:  values  are 
positively  skewed  with  most  of  the 
values  near  the  lower  limit,  the  variable 
can  increase  without  limits,  but  cannot 
fall  below  zero;  and  where  the 
coefficient  of  variability  (the  ratio  of  the 
standard  deviation  to  the  mean)  is 
greater  than  30  percent.  The  wastewater 
flow  statistics  met  these  criteria.  The 
coefficient  of  variability  for  the 
wastewater  flow  data  was  453 
percent.  We  used  a  commercially 
available  software  program  to  develop  a 
distribution  curve  for  the  wastewater 
data.  This  program  used  a  Monte  Carlo 
technique  to  create  a  distribution  of 
outcomes  ovct  thousands  of  iterations 
(50,000  in  this  case).  From  the 
distribution  created  by  this  program,  the 
wastewater  quantities  were  determined 
for  every  fifth  percentile.  Based  on  the 
production  revenue  data  obtained  for 
each  facility,  a  corresponding 
production  revenue  percentile  was 
assigned  to  each  of  the  indirect 
dischargers.  It  was  assumed  that  the 
production  revenue  directly  correlated 
with  the  quantity  of  wastewater 
generated.  For  example,  if  a  facility's 
product  production  revenue  was  at  the 
90th  percentile  level,  it  will  generate, 
wastewater  at  the  90th  percentile  level 
as  well. 

Annual  wastewater  treatment  sludge 
generation  rates  were  estimated  for  the 
37  facilities  based  on  two  sources. 
Facility  specific  information  was 
available  for  one  facility  who  reported 
using  a  reverse  osmosis  wastewater 
treatment  system.  The  wastewater 
treatment  sludge  generation  rate  for  one 
other  facility  who  reported  using  reverse 
osmosis,  was  estimated  based  on  the 
calculated  generation  ratio.  Wastewater 
treatment  sludge  generation  rates  for  the 
remaining  35  facilities  were  based  on 
total  suspended  solids  (TSS)  data  from 
the  1987  Effluent  Guidelines  report.  The 
total  quantity  of  potentially  impacted 
solid  waste  generated  annually  from  the 
37  facilities  is  estimated  to  range  from 
44,000  to  69,000  metric  tons. 

Other  non-liquid  wastes,  in  addition 
to  wastewater  treatment  sludges,  are 
expected  to  be  impacted  by  this  rule. 
These  include:  spent  catalysts,  spent 
adsorbent,  equipment  cleaning  sludge, 
product  standardization  filter  cake,  and 
dust  collector  filter  fines.  The  quantity 
of  solids  generated  by  these  waste 
streams  are  assumed  to  be  very  minor. 
Furthermore,  some  of  these  wastes  may 
be  included  in  the  wastewater  treatment 
sludge  estimates.  No  publicly  available 


information  regarding  the  actual 
■  generation  rates  of  these  wastes  within 
the  dyes  and/ or  pigments  industry  was 
foimd. 

e.  Baseline  Waste  Management 
Procedures  and  Unit  Costs 

Baseline  waste  management  methods 
were  derived  through  a  review  of 
industry  and  trade  group  comments,  the 
1999  TRI  Report,  and  general  public 
sources  (including  internet  sources). 

Baseline  management  practices  for  the 
wastes  of  concern  include  sludge 
dewatering  for  handling  and  disposal 
purposes  (based  on  economic 
feasibility),  then  disposal  in  an 
imregidated  clay-lined  or  unlined 
landfill.  Subtitle  D  landfiU,  or  a  Subtitle 
C  landfill  (bulk  or  super  sack).  Three 
facilities  with  available  site-specific 
information  pertaining  to  sludge 
management  methods  have  been 
identified.  Two  of  these  facilities  report 
offsite  Subtitle  D  landfill,  while  one 
reported  onsite  Subtitle  C  incineration 
followed  by  onsite  Subtitle  C  landfill. 
The  remaining  facilities  are  assumed  to 
manage  sludge  offsite  in  unregulated 
clay-Uned  landfills.  This  assumption 
wiU  residt  in  an  overestimation  of 
compliance  costs  if  facilities  are 
ciurently  disposing  of  their  wastes  in 
composite  lined  landfills  meeting  Part 
258  requirements. 

Costs  for  landfill  disposal  were 
developed  from  the  Remedial  Action 
Cost  Engineering  and  Requirements 
(RACER)  cost  estimating  software,  and 
the  March  2000  Remediation  Market 
Report  Published  by  Chartwell.  Costs  in 
RACER  are  based  on  the  2002 
Environmental  Cost  Handling  Options 
and  Solutions  (ECHOS)  cost  database. 
The  RACER  disposal  cost  for  hazardous 
and  nonhazardous  wastes  is  presented 
as  a  30  city  average  of  major  cities 
across  the  United  States.  Chartwell 
reports  the  average  costs  of  Subtitle  D 
conunercial  landfill  by  state.  For  the 
piuposes  of  this  analysis,  the  state 
averages  were  averaged  for  a  national 
average  cost  of  disposal.  All  costs  were 
inflated  to  2003  dollars  for  this  estimate 
using  the  Consiuner  Price  Index. 
Disposal  of  solid  waste  in  unregulated 
unlined  landfills  was  estimated  using 
the  Subtitle  D  landfill  disposal  unit  cost 
Fifty  percent  of  the  Subtitle  D  landfill 
cost  was  used  as  a  proxy  for  unregulated 
clay-lined  landfill  disposal  costs.  Unit 
costs  are  as  follows:  Subtitle  D 
Landfill — $42.60/ton,  Unregtdated  clay- 
lined  landfill— 521. 30/ton. 

Costs  for  commercial  incineration 
were  developed  from  RACER  and  the 
Hazardous  Waste  Resource  Center's 
"January  2002  Incinerator  and  Landfill 
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Cost  Data"  survey"  (HWRC).  The 
HWRC  data  present  the  results  of  a 
survey  of  the  Environmental 
Technology  Coimcil  (ETC).  All  costs 
were  inflated  to  2003  dollars  for  this 
estimate  using  the  Consumer  Price 
Index.  Incineration  costs  for  shipment 
quantities  less  than  ten  tons  were 
estimated  using  jumbo  sack  disposal 
costs  and  55-gallon  drum  disposal  costs 
for  dry  sludges/solids  and  piimpable 
sludges,  respectively.  Costs  for  small 
quantities  of  non-pumpable  sludge  was 
estimated  using  a  30  percent  markup 
over  the  bulk  incineration  unit  cost  to 
account  for  additional  handling  costs. 
The  markup  for  small  quantities  was 
approximated  using  the  unit  cost 
increase  between  jumbo  sack  and  bulk 
'Subtitle  C  landfill  (approximately  37 
percent). 

Onsite  incineration  (rotary  idln)  costs 
were  estimated  from  several  workbook 
methodologies.^"  Costs  were  inflated 
to  2003  dollars  using  the  Chemical 
Engineering  Plant  Cost  Index  for  capital 
costs  and  the  Consiuner  Price  Index  for 
O&M  costs. 

Incineration  cost  estimates  are  as 
follows:  Onsite  Rotary  Kiln  Incineration 
of  non-pumpable  sludge:  147.2  *  (tons) 
+  $927,503,  Offsite  Bulk  Incineration  of 
non-pumpable  Sludges:  $560.14\ton, 
Offsite  Bulk  Incineration  of  pimipable 
Sludge:  $l,033.2/ton,  Offsite  Small 
Quantity  Incineration  of  non-pumpable 
Sludges:  $72ff.2/ton,  and  Offsite  Bulk 
Incineration  of  pumpable  sludge 
(drummed):  $l,947.5/ton. 

f.  Compliance  Waste  Management 
Procedures  and  Unit  Costs 

Compliance  with  the  proposed  rule 
may  include  one  or  more  of  the 
following  incremental  cost  elements: 
alternative  waste  management 
procedures,  additional  waste  sampling 
and  analysis  requirement,  alternative 
waste  truisport  procedures  and 
patterns,  manifest  requirements,  RCRA 
Part  B  permit  requirements, 
administrative  requirements,  and 
corrective  action  requirements. 
Compliance  with  the  waste  management 
procedures  for  affected  sludge  quantities 
may  be  disposal  in  a  composite  lined 
Part  258  or  equivalent  Subtitle  D 


"Hazardous  Waste  Resource  Center  http:// 
www.etc.org/costsuivey6.cfin. 

"  Vogel,  Gregory  A.,  MITRE  Coiporation,  "The 
Estimatioii  of  Hazardous  Waste  Incineration  Costs," 
sponsored  by  U.S.  EPA,  January,  1983. 

"<  K.  Lim.  R.  DeRoeier.  R.  Laridn,  and  R 
M^Iomick,  Acurex  Corporation,  Energy  & 
Environmental  Division,  "Retrofit  Cost 
Relationahips  far  Hazardous  Waste  Incineration," 
pi«par«d  far  the  U.S.  EPA,  Office  of  Research  and 
Devafapment,  Industrial  Environmental  Researcli 
Ubontny,  Incineration  Research  Branch,  January, 
1984. 


landfi  1,  or  hazardous  waste 
incine  ation,  depending  upon  option 
analyz  jd.  Unit  costs  for  these 
procec  ures  are  identified  above. 

The  annual  cost  for  sampling  and 
analys  s  of  non-aqueous  waste  streams 
is  estii  lated  to  range  fitim  $10,509  to 
$10,85  i.^  This  estimate  includes  costs 
for  sai  iple  collection,  development  of 
procec  ure,  feasibility  studies,  five 
'  annua]  samples  of  each  analysis  for 
mass  leading  determination,  and  15 
samples  for  characterization  of  the 
wastesi  Feasibility  studies,  procedure 
development,  and  characterization  are 
aimuaCzed  over  five  years  at  a  7  percent 
rate  fo|  borrowing  capital  (0.24389).  A 
feasibility  study  is  assumed  for  all  CoCs 
withoiit  a  prescribed  method  in  the  EPA 
dociunpnt  SW-846  at  an  estimated  ^ost 
of  $1 ,559.  Four  of  the  eight  CoCs  do  not 
have  standard  methods  listed  in  SW- 
846.  Pi  Qcedure  development  is  required 
for  thei  le  CoCs.  Procedure  development 
consist  3  of  performing  the  analysis 
multip  e  times  (to  develop  calibration 
curves  identify  spike  and  dilution  rates, 
etc.).  T  iree  laboratories  are  assumed  to 
develo  )  methods  and  procedures  for 
analysi  s  of  constituents  without 
metho<  s  and  procedures  already 
establii  bed.  Costs  incurred  by  the 
laborat  jries  are  divided  across  all  37 
general  ing  facilities. 

Hazj  rdous  waste  shipments  are 
trackec  through  the  use  of  a  hazardous 
waste  manifest  which  accompanies  each 
waste  shipment.  Manifesting  costs  were 
obtained  from  the  "Hazardous  Waste 
Manifefet  Cost  Benefit  Analysis," 
prepar  d  by  the  Logistics  Management 
Institu  B  in  October  2000.  Costs  were 
inflate*  to  2003  dollars  using  the 
Consul  ler  Price  Index.  An  average  cost 
of  $122  (2003  dollars)  per  manifest  was 
assum^  to  be  incurred  by  any  generator 
shipping  hazardous  waste.  The 
transporter  and  generator  costs  were 
combii  ed  to  estimate  a  total  manifesting 
cost  pe :  shipment  of  $239.  Costs  for 
shippii  ig  papers  for  nonhazardous 
wastes  are  also  estimated.  These 
includ^,  costs  to  prepare,  carry,  and 
retain  s  hipping  papers.  These  costs  were 
derive<  from  the  "Hazardous  Waste 
Manife  it  Cost  Benefit  Analysis."  Total 
costs  ai  e  estimated  at  $90.40  per 
shipme  nt  for  the  transporter  and 
general  or,  combined.  This  covers  costs 
to  prep  ire,  carry  and  retain  all 
nonhas  ardous  shipping  papers.  Cost  for 
dispose  1  of  wastes  in  unregulated  or 
Subtitli » D  landfills  include  costs  for 
shippii  ,g  papers.  All  other  methods  of 


**  See '  Economic  Assessment  for  the  Proposed 
LoadingstBased  Listing  of  Non- Wastewaters  from 
the  Prediction  of  Selected  Organic  Dyes,  Pigments, 
and  Food  ,  Drug,  and  Cosmetic  Colorants." 


offsite  disposal  include  costs  for 
hazardous  waste  manifest. 

Hazardous  waste  transportation  costs 
(excluding  manifesting  costs)  were 
estimated  based  on  van  trailer  (small, 
quantity)  and  roll-off  bin  (bulk)  trucking 
unit  costs  reported  in  RACER.  Costs  are 
based  on  distance  and  maximmn  truck 
load  size  of  18  tons.^'  A  minimum  of 
four  loads  per  year  is  assumed  based  on 
the  maximum  accumulation  period  of 
90  days.  Otherwise,  the  number  of  loads 
per  year  is  calculated  by  dividing  the 
total  annual  generation  quantity  by  the 
assumed  maximum  truck  load  size  of  18 
tons.  For  small  businesses,  a  truck  load 
size  of  5  tons  was  assumed.  The  ECHOS 
minimum  shipment  fee  of  $730  was 
used  to  determine  transportation  unit 
costs  below  200  miles  for  hazardous 
waste.  The  distances  presented  in  the 
EPA  report:  "Evaluation  of  Cost  and 
Economio  Impacts  of  F006  Recycling 
Rulemaking  Options"  from  December 
2001  for  landfill  disposal  of 
electroplating  wastes  (based  on  a  sample 
of  75  facilities)  were  utilized  as  a  proxy 
forthe  transportation  distances  for 
sludge  disposal.  Nonhazardous  waste 
transportation  costs  (excluding 
manifesting  costs)  also  were  estimated 
based  on  bulk  hazardous  waste 
transportation  costs  reported  in  RACER. 
Costs  are  based  on  distance  and  a 
^maximum  load  size  of  18  tons.  Due  to 
the  relatively  close  transportation 
distances  estimated  for  Subtitle  D 
landfills,  a  unit  cost  of  $2.21  per-mile 
($0.12  per  ton-mUe)  was  used.  The 
transportation  cost  is  estimated  to  be 
less  than  the  hazardous  transportation 
unit  cost  due  to  the  regularly  scheduled, 
full  18-ton,  bulk  nonhazardous  waste 
shipments.  For  nonhazardous  waste  and 
post  rule  product  recovery,  no 
minimum  number  of  loads  is  assumed. 
The  number  of  shipments  per  year  is 
calculated  by  dividing  the  total  annual 
generation  quantity  by  the  assumed 
maximum  truck  load  size  of  18  tons. 

The  weighted  average  hazardous 
waste  transportation  unit  cost  to  a 
Subtitle  C  landfill  was  estimated  at 
$3.81/inile  with  a  weighted  average 
distance  of  338  miles.  The  average 
hazardous  waste  transportation  imit  cost 
to  an  incineration  facility  was  estimated 
at  $3.26/inile,  with  an  average  distance 
of  577  miles.  The  assumed  average 
nonhazardous  waste  transportation  unit 
cost  to  a  Subtitle  D  landfill  was  $2.21/ 
mile  and  an  average  distance  of  50 
miles. 

Cost  for  administrative  duties  were 
derived  using  hour  estimates  for  each 
administrative  task  based  on  "best 


■7  RACER  indicates  a  mairiiTiiim  truck  load  size  of 
18  tons. 
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engineeriiig  judgement"  and  are 
described  further  in  the  economic 
analysis  backgroimd  dociunent. 

Costs  for  the  RCRA  Part  B  Permit  were 
estimated  using  "Estimated  Costs  for  the 
Economic  Benefits  of  RCRA 
Noncompliance"  dated  September  1997. 
General  facility  requirements  and 
incinerator  requirements  were  included 
for  the  construction  and  operation  of  an 
onsite  sludge  rotary  kiln.  Under  the 
traditional  listing  option,  we  estimate 
that  between  four  and  eight  of  the  37 
facilities  would  seek  a  RCRA  permit  to 
operate  an  onsite  incinerator,  because  it 
is  more  economical  than  managing  the 
waste  in  an  offsite  commercial 
incinerator.  A  cost  of  $51,924  for  the 
general  facility  requirements  and 
$26,495  for  the  incinerator  requirements 
was  determined.  Permit  costs  were 
annualized  over  10  years  at  a  7  percent 
rate  for  borrowing  capital  (0.14238). 

Incremental  corrective  action  costs 
associated  with  unpermitted  facilities 
include  the  cost  to  conduct  a  RCRA 
Facility  Investigation  (RFI),  a  Corrective 
Measuires  Study  (CMS),  and  remediate 
solid  waste  management  units  (SWMUs) 
and  areas  of  concern  (ACXIls).  Depending 
upon  the  option  analyzed,  some  of  the 
unpermitted  facilities  may  be  brought 
into  the  RCRA  program  if  they  seek  a 
RCRA  Part  B  permit  for  incinerators. 
RCRA  corrective  action  is  typically 
triggered  by  facilities  seeking  a  RCRA 
permit.  As  noted  above,  imder  the 
traditional  listing  option,  we  estimate 
that  between  foxir  and  eight  of  the  37 
facilities  will  seek  a  RCRA  permit  to 
operate  an  onsite  incinerator  because  it 
is  more  economical  than  managing  it  in 
an  offsite  commercial  incinerator.  These 
facilities  may  incur  corrective  action 
costs.  Potential  corrective  action  costs 
were  not  estimated  for  this  analysis. 

g.  Costs  and  Economic  Impacts  on  the 
Affected  Industries 

Our  analysis  for  this  proposed 
rulemaking  evaluated  the  Agency's 
preferred  approach  for  management  of 
the  wastes  of  concern,  and  two  primary 
regulatory  options.  The  Agency's 
preferred  approach  is  a  mass  loadings- 
based  (with  contingent  management) 
rulemaking.  The  two  options  are  a  no- 
list — ^no  action  determination,  and  the 
standard  or  traditional  listing  approach. 
Beyond  the  time  and  effort  required  to 
read  and  understand  the  final  rule,  the 
no-list  option  would  result  in  affected 
manufactums  incurring  no  incremental 
waste  management  and/or 
administrative  costs.  The  Agency 
preferred  mass  loadings-based 
approach,  and  the  traditional  listing 
option  are  discussed  below. 


Incremental  compliance  costs  for  the 
proposed  mass  loadings-based  approach 
with  contingent  management  were 
found  to  range  from  $0.6  to  $4.3  million 
per  year,  depending  upon  total  waste 
quantity  managed,  nonconditional  mass 
loading  levels,  and  the  nmnber  of 
affected  fecilities.  These  findings 
generally  assume  baseline  waste 
management  in  an  unregulated  clay- 
lined  landfill  and  compliance 
management  in  a  Subtitle  D  landfill 
meeting  §  258.40  standards.^  Actual 
baseline  nonwastewater  management 
may  be  in  lined  municipal  landfills 
meeting  §  258  .40  standards  for  most  or 
all  potentially  impacted  facilities.  If  this 
is  the  case,  incremental  costs  and  any 
associated  benefits  under  the  Agency 
preferred  approach  would  be  less  than 
estimated.  See  Section  4.4.1  and  Table 
4—7  in  the  Economic  Assessment 
background  dociunent  for  a  complete 
discussion.  The  high-end  estimate 
assimies,  in  part,  Subtitle  C  incineration 
for  all  nonwastewaters  generated  at 
facilities  identified  as  using  toluene-2,4- 
diamine.  Under  this  scenario,  the 
conditional  mass  loading  level  for 
toluene- 2, 4-diamine  is  assumed  to  be 
exceeded  at  these  facilities.  Additional 
sampling  and  analysis,  transport,  and 
administrative  costs  are  included,  where 
appropriate.  Corporate  level  economic 
impacts  under  this  approach  were  foimd 
to  be  less  than  3  percent  of  total  gross 
annual  revenues  for  but  one  of  the 
affected  companies. 

Incremental  compliance  costs  for  the 
standard,  or  traditional  listing  option 
are  estimated  to  range  from  $9.4  to  $15.9 
million  per  year,  depending  upon  the 
total  quantity  of  waste  impacted.^^  This 
estimate  also  includes  additional 
sampling  and  analysis,  transport, 
administrative,  RC31A  Part  B,  and 
corrective  action  costs,  where 
appropriate.  Corporate  level  economic 
impacts  imder  this  option  were  foimd  to 
be  less  than  3  percent  of  total  ^oss 
annual  revenues  for  93  percent  of  all 
affected  companies. 

h.  Impacts  on  Other  Industries 

This  regiUation  may  result  in  impacts 
to  other  industries.  Specifically,  two 
categories  may  be  impacted:  Municipal 
and  industrial  solid  waste  landfill 
operators  who  previously  accepted  the 


^  Baseline  nonwastewater  management  in  an 
imiegulated  clay  lined  landfill  was  assumed  where 
focility-specific  informaiton  was  restricted  or  not 
available. 

"*  Note:  An  extreme  high-end  scenario  was 
examined  where  all  facilities  were  required  to  bum 
all  waste  under  full  Subtitle  C  requirments.  Total 
annualized  costs  under  this  scenario  were  estimated 
at  $26  million.  This  scenario  was  examined  for 
high-end  bounding  purptoses'only  and  is  not 
considered  to  be  a  feasible  regulatory  option. 


wastes  of  concern,  and,  non  dyes  and/ 
or  pigments  generators  of  hazardous 
waste  containing  one  or  more  of  the  five 
Constituents  of  Concern  that  are  not 
currently  on  Appendix  Vm  or  have  LDR 
reqiurements. 

Landfills:  A  common  disposal 
practice  for  currently  nonhazardous 
dye,  pigment,  and  FD&C  waste  is  o&ite 
disposal  in  municipal  solid  waste 
landfills.  The  leachate  derived  from  this 
waste  has  traditionally  been  collected 
and  recirculated,  treated,  and/or 
disposed.  Because  of  the  proposed 
listing,  collected  leachate  from  landfills 
(i.e.,  cells)  that  have  accepted  these 
wastes  may  be  hazardous  luider  the 
Derived-from  Rvde  (see  Section  IV.E). 
Also,  when  the  leachate  from  these  two 
wastes  mixes  with  leachate  from  other 
wastes,  the  entire  leachate  quantity  frtim 
the  affected  landfill  (or  cell)  may  be 
considered  hazardous  imder  the 
Mixture  Rule.  By  changing  the 
regulatory  status  of  the  proposed  wastes, 
the  collected  leachate  frism  the  disposal 
of  these  wastes  may  be  covered  tmder 
Subtitle  C  of  RCRA.  Municipal  Solid 
Waste  (MSW)  and  other  landfills  that 
have  previously  accepted  and  generated 
leachate  from  these  wastes  (received  in 
quantities  above  mass  loadings  levels  of 
concern)  may  fece  increased  leachate 
management  costs.  This  would  be  an 
indirect  impact  of  the  rule,  as  proposed. 

The  EPA  report,  "Characterization  of 
Municipal  Solid  Waste  in  the  United 
States:  1997  Update."  EPA  530-R-98- 
007,  May  1998,  estimates  there  were 
approximately  2,400  MSW  landfills  in 
the  contiguous  U.S.  for  1996.  Based  on 
the  total  number  of  potentially  affected 
dye,  pigment,  and  FD&C  facilities,  and 
their  locations,  it  is  likely  that  no  more 
than  fifty  MSW  landfills  received  wastes 
of  concern  (in  any  quantity).  Leachate 
quantities  generated  by  each  of  these 
landfills  are  dependent  upon  the 
geographic  location,  area,  leachate 
collection  system  design,  and  operation 
of  the  landfill. 

We  are  proposing  a  Clean  Water  Act 
temporary  deferral  for  potentially 
affected  landfills  imder  today's  action. 
This  temporary  deferral  would  exempt 
the  landfill  leachate  from  RCRA  Subtitle 
C  regulation  if  it  is  managed  pursuant  to 
certain  conditions.  After  two  years, 
impacted  faciUties  would  no  longer  be 
allowed  to  manage  the  exempt  leachate 
in  surface  impoundments  as 
nonhazardous.  Under  this  approach, 
selected  landfills  may  choose  to  modify 
their  fecilities,  or  implement  expanded 
[>ersonnel  training  programs  and/or 
alternative  operation  and  maintenance 
procedures.  Costs  associated  with  these 
activities  have  not  been  quantified  but 
are  likely  to  be  negligible. 
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Non  Dyes  and/or  Pigments  Waste 
Generators:  Five  of  the  eight 
constituents  of  concern  ^°  are  not 
currently  on  Appendix  Vm.  These  are: 
o-anisidine,  p-cresidine,  2,4- 
dimethylaniUne,  1,2-phenylenediamine, 
and  1,3-phenylenediamine.  The 
proposed  listing  would  also  add  five 
chemicals  with  the  standards  in  Table 
VI-1  to  the  UTS,  namely:  o-anisidine,  p- 
cresidine,  2,4-dimethylaniline,  1,3- 
phenylenediamine,  and  toluene-2,4- 
diamine.  The  proposed  rule  will  result 
in  the  addition  of  these  constituents  to 
Appendix  Vni  and  establishment  of  the 
additional  UTS  standards.  This  would 
be  a  direct  impact  of  the  rule  potentially 
afiiscting  an  expanded  imiverse  of 
facilities. 

We  examined  the  TRI  database, 
Material  Safety  Data  Sheets  (MSDS), 
Chemchannels.com  ^^  and  Biennial 
Report  System  (BRS)  data  in  an  effort  to 
identify  other  facilities  that  may  be 
generating  hazardous  wastes  containing 
any  of  the  constituents  of  concern. 

Based  on  available  data,  we  identified 
1 3  non  dye  and/or  pigment  facilities 
that  may  be  impacted  by  the  expanded 
scope  of  this  proposed  rule.  The 
constituents  of  concern  appear  to  be 
contained  in  other  hazardous  organic 
nonwastewaters  and  currently  managed 
by  either  energy  recovery  or 
incineration.  This  is  the  common 
management  procedure  for  these  wastes. 
This  procedure  is  assumed  to  continue 
after  the  rule  is  promulgated  given  that 
it  will  comply  with  the  LDR 
requirements.  Incremental  costs  to 
impacted  expanded  scope  facilities  are 
expected  to  be  limited  to  additional 
sampling  and  analysis  requirements 
necessary  to  fully  characterize  the 
wastes.  We  estimate  that  the  additional 
sampling  and  analysis  costs  would 
average  $2,183.50  per  facility,  per  year. 
The  total  cost  for  all  13  facilities  is 
estimated  to  be  no  more  than  $28,400 
per  year. 

Remediation  of  Hazardous  Waste 
Sites:  Adding  constituents  to  Appendix 
ym,  by  itself,  is  not  expected  to  have  a 
significant  impact  on  remediation  of 
hazardous  waste  sites.  The  RCRA 
regulations  in  40  CFR  Part  264  establish 
management  standards  for  hazardous 
waste  treatment,  storage  and  disposal 
bcilities.  Subpart  F  of  264  sets 
standards  for  addressing  releases  firom 
solid  waste  management  units. 
Appendix  VUI  is  identified  in  section 
264.93  of  Subpart  F  as  the  list  bom 
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'"The  eight  conatituents  of  concern  are:  aniline, 
o-anisidine,  p-cresidine,  4-chloroaniline,  2,4- 
dimethjdaniiine,  1.2-phenylenedianune,  1,3- 
phenylenediamine,  and  toulene-2,4-diamine. 

^^http-J/www.chemchannels.com/chemchannel/ 
defauH-asp. 


which  Ifacility-specific  groimdwater 
protection  standards  are  developed  as 
part  ofa  compliance  monitoring 
prograki  under  264.99.  These  ground- 
water protection  standards  are 
compr  ^ed  of  the  Appendix  VIII 
constit  lents  that  are  "reasonably 
expect  td  to  be  in  or  derived  from  waste 
contaii  ed  in  a  regulated  imit."  The 
additio  a  of  these  substances  to 
Appendix  VIIl,  therefore,  would  only 
potentfelly  affect  those  facilities  in 
complipnce  monitoring  that  (1)  would 
reasonibly  be  expected  to  use  or  make 
these  caiemicals,  or  (2)  manage  these 
wastes  I  Throughout  the  remainder  of 
this  Suppart,  the  Agency  directs  permit 
writers  to  Appendix  IX,  a  list 
specifically  designed  to  be  used  in 
monitoring  groundwater.  We  are  not 
proposing  to  add  any  constituents  to 
Appendix  IX. 

We  nave  addressed  the  potential 
impactron  the  first  category  of  facilities 
(i.e.,  those  that  would  reasonably  be 
expected  to  use  or  make  these 
chemicals,  beyond  the  Dye  and  Pigment 
industi  ies  we  evaluated)  explicitly  in 
our  exi  anded  scope  analysis.  For  the 
second  category  of  facilities,  those  that 
manage  hazardous  wastes  that  might 
contain  the  constituents  being  added  to 
Appen(  lix  VIII,  we  believe  these  costs  to 
be  negl  gible.  Our  analysis  indicates  that 
these  C(  impounds  are  not  widely  used  in 
comme  :ce,  and  thus  be  unlikely  to 
trigger  he  264.93  standard  of 
"reasoi  ably  expected  to  be  in  or  derived 
fi-om  w  jste  contained  in  a  regulated 
unit"  standard.  Adding  chemicals  to 
Appendix  VIII  may  also  result  in  the 
remedi  ition  of  these  constituents  at 
Superfi  ind  sites.  However,  for  the  same 
reasong  noted  above,  we  believe  that  the 
addition  of  these  constituents  to 
Appen(  ix  VIII  will  have  a  very  limited 
impact  if  any)  on  Superfund  cleanups. 

i.  Lead  is  a  Potential  K181  Constituent 

We  h  ive  considered  whether  a  K181 
lead  sta  ndard  may  significantly  change 
our  assi  sssment  of  the  costs  and 
econon  ic  impacts  estimated  for  the 
Agency  Preferred  Approach.  Our 
prelimi  aary  assessment  indicates  that 
there  w  Duld  be  no  substantive  impacts. 
Three  i  tcilities  were  found  to  generate 
wastes  hat  may  contain  toluene-2,4- 
diamin  s.  These  three  facilities  were 
assume  1  to  generate  this  constituent 
above  i  onconditional  loading  levels 
under  c  ur  "high"  analytical  scenario  for 
the  Ag€  Qcy  Preferred  Approach.  If  we 
add  lea  1  as  a  K181  constituent,  aiyr  of 
these  fa  cilities  with  lead  in  their  wastes 
woidd  1  leed  to  stabilize  post 
inciner  ition  residuals  to  comply  with 
land  di  posal  restrictions.  Assuming  all 
waste  ii  incinerated,  the  maximum 


aggregate  incremental  costs  associated 
with  stabilization,  if  required,  are  likely 
to  be  insignificant  for  these  fecilities  on 
an  individual  basis.  Aggregate  cost 
impacts  for  all  three  facilities  would  be 
no  more  than  $340,000  per  year. 

We  also  considered  the  potential 
impact  of  a  K181  standard  for  lead  for 
Eastman  and  Engelhard  (Harshaw 
Chemical).  Both  of  these  facilities  have 
reported  significant  quantities  of  lead  in 
the  Toxic  Release  Inventory  (TRI).  We 
believe  that  Eastman  ourently  combusts 
it's  commingled  (largely  non-dyes) 
wastes,  and  then  manages  the  resiiltant 
residues  in  an  onsite  landfill.  Based  on 
available  data,  this  landfill  does  not 
appear  to  meet  the  description  of  the 
exempt  landfill  cells,  as  detailed  in  the 
listing  description  (i.e.,  it  is  not  a 
municipal  solid  waste  landfill  or  a 
Subtitle  C  landfill).  Eastman,  therefore, 
may  pursue  one  of  a  variety  of  actions. 
These  include:  Segregating  the  wastes  in 
the  least  costly  manner  feasible, 
eliminating  the  waste  altogether,  or 
sending  all  affected  ash  to  a  §  258.40 
compliant  MSW  landfill.  Eastman  also 
has  a  Subtitle  C  landfill  onsite,  which 
could  be  used  for  some  or  all  of  the 
incinerated  waste  of  concern.  We  have 
not  assessed  cost  impacts  associated 
with  these  options.  Based  on  1999 
Biennial  Reporting  data,  Engelhard 
already  manages  the  majority  of  their 
lead-bearing  wastes  as  hazardous,  while 
the  remainder  appears  to  go  to  a  MSW 
landfill.  We  believe,  therefore,  that  the 
Engelhard  facility  is  not  likely  to  incur 
any  additional  costs  of  concern.  Section 
5.3  of  the  Economic  Assessment 
backgroimd  document  provides  a  more 
complete  discussion  of  these  findings. 

j.  Risk  Assessment  and  Benefits 

As  described  in  detail  in  Section  HI, 
we  set  the  levels  for  nonwastewaters  by 
modeling  disposal  in  MSW  landfills 
using  several  liner  assumptions.  We  set 
the  baseline  loading  limits  using  the 
results  fitim  clay-lined  landfills,  and  we 
used  the  composite-liner  results  to  set 
the  loading  limit  for  one  constituent  in 
MSWLFs  meeting  the  liner  design 
criteria  in  §  258.48.  The  mass  loading  _ 
limits  are  based  on  risks  fit)m 
residential  use  of  groundwater  from 
wells  positioned  near  the  landfills. 

Groundwater  generally  moves 
relatively  slowly,  such  that  the 
constituents  of  concern  are  not  expected 
to  reach  the  nearby  wells  for  a  munber 
of  years.  For  the  eight  chemicals  for 
which  we  are  proposing  loading 
limitations,  we  examined  the 
groundwater  travel  times  to  the  receptor 
wells  for  the  90th  percentile  runs  of  the 
Monte  Carlo  simulations  (these  runs 
were  the  bases  of  the  loading  limits). 
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The  average  groundwater  travel  time 
was  189  years,  and  the  range  of  travel 
times  across  the  eight  constituents  was 
74  to  424  years. 

As  noted  in  the  next  section,  due  to 
data  limitations,  we  have  not  attempted 
to  estimate  the  change  in  net  welfare 
potentially  resulting  from  this  proposed  - 
rule,  nor  have  we  been  able  to  quantify 
human  health  or  environmental 
benefits.  Thus,  the  benefits  in  terms  of 
reduced  human  health  risk  are 
unquantified,  but  are  expected  to  occur 
some  time  after  the  rule  is  effective 
(between  74  to  424  years  after  the 
effective  date). 

k.  Social  Costs  and  Benefits 

The  social  costs  of  any  regulatory 
action  should  describe  the  total  value  of 
resources  used  to  comply  with  the  rule, 
resulting  in  a  comprehensive 
measurement  of  change  in  economic  net 
welfare.  These  impacts  are  measured 
following  market  adjustments  based  on 
industry  supply  and  demand  functions. 
Due  to  our  lack  of  data,  limited 
analytical  budget,  and  strict  schedule, 
we  have  not  attempted  to  estimate  the 
change  in  net  welfare  potentially 
resulting  from  this  proposed  rule.  Due 
to  these  same  limitations,  we  have  not 
been  able  to  quantify  or  monetize 
hrunan  health  or  environmental 
benefits.  Additional  data  are  necessary 
to  make  a  firm  determination  as  to 
whether  there  will  be  quantifiable  net 
benefits  (i.e.,  benefits  exceeding  social 
costs)  from  the  proposed  rule. 

Below  we  qualitatively  describe  those 
groups  who  are  likely  to  be  positively 
and  negatively  impacted  by  this 
proposed  rule. 

Positively  Impacted  Groups 

•  Dye,  pigment,  and  FD&C 
manufacturers  who  may  be  producing 
acceptable  lower  cost  substitutes  to  the 
products  generating  the  wastes  of 
concern, 

•  Population  groups  siurounding  dye, 
pigment,  and  FD&C  production 
facilities,  plus  those  near  unlined 
landfills  and  other  landfills  that  do  not 
meet  the  design  standards  in  §  258.40. 
These  populations  may  benefit  fi'om 
lower  health  risks  due  to  increased 
management  control  and/or  improved 
waste  treatment,  thereby  theoretically 
experiencing  reduced  health  care  costs 
and  increased  productivity. 

Negatively  Impacted  Groups 

•  Dye,  pigment,  and  FD&C 
manufacturers  who  are  subject  to 
requirements  of  the  proposed  rule. 

•  Non  dyes  and/or  pigments 
manufacturers  who  may  be  impacted  by 
expanded  scope  requirements. 


•  Consumers  who  may  be  impacted  if 
there  are  increases  in  dye,  pigment,  and 
FD&C  prices  as  a  result  of  the  rule, 

•  Municipal  landfills  that  may  need 
to  install  new  tanks  or  piping  systems, 
or  implement  other  procedures  in  order 
to  take  advantage  of  the  proposed 
temporary  deferral  imder  the  Clean 
Water  Act. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget  - 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  EPA  ICR  number  2120.01. 

EPA  is  proposing  to  list  dyes  and/or 
pigments  nonwastewaters  (i.e.,  K181 
waste)  vmder  the  authority  of  sections 
2002(a),  3001(b),  3001(e)(2),  3004(d)- 
(m),  and  3007(a)  of  RCRA,  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  Section 
3001(e)(2)  directs  EPA  to  make  a 
determination  of  whether  or  not  to  list 
imder  section  3001(b)(1)  dyes  and 
pigments,  among  other  wastes.  Under 
this  authority,  EPA  has  examined  dyes 
and/or  pigments  production  wastes 
(e.g.,  using  risk  assessment  tools), 
identified  CoCs  and  their  potential  risks, 
and  established  a  mass  "loadings- 
based"  approach  that  would  qualify  the 
waste  as  hazardous  under  RCRA.  Under 
sections  2002(a)  and  3007(a)  of  RCRA, 
EPA  is  establishing  information 
collection  requirements  that  are  needed 
to  ensxu-e  that  the  listed  wastes  are 
managed  and  disposed  of  properly. 

In  addition,  the  proposed  rule 
satisfies  EPA's  duty  imder  a  Consent 
Decree  between  EPA  and  the 
Environmental  Defense  (formerly 
Environmental  Defense  Fund  (EDF)). 
Under  this  Consent  Decrae,  the  Agency 
is  required  to  "promulgate  final  listing 
determinations  for  azo/benzidine, 
anthraquinone,  and  triarylmethane  dye 
and  pigment  production  wastes  on  or 
before  February  16,  2005  *   *   *  These 
listing  determinations  shall  be  proposed 
for  public  comment  on  or  before       , 
November  10,  2003." 

EPA  is  proposing  that  the  mass 
loadings-based  listing  be  self- 
implementing,  which  means  that  no 
prior  governmental  review  or  approval 
is  needed  for  the  waste  to  be  claimed  as 
nonhazardous.  Because  of  this,  EPA 
believes  that  the  recordkeeping 
requirements  in  the  proposal  are  needed 
to  ensure  that  generators  characterize 
their  wastes  acciuately  and  reliably,  and 
keep  records  of  the  claims  on  site. 


EPA  believes  the  proposed  mass 
loadings-based  approach  allows 
generators  to  evaluate  the  variable 
wastes  they  generate  individually  for 
hazard,  so  only  wastes  that  are 
hazardous  are  listed.  As  a  result,  there 
should  be  less  burden  en  dyes  and/or 
pigments  manufacturers  than  would  be 
imposed  by  a  traditional  listing  that 
would  bring  entire  wastes  into  the 
hazardous  waste  system,  regardless  of 
the  characteristics  of  the  wastes 
generated  by  individual  generators. 
Finally,  a  mass  loadings-based  listing 
approach  may  provide  an  incentive  for 
hazardous  waste  generating  facilities  to 
modify  their  manufacturing  processes  or 
treat  their  wastes. 

EPA  estimates  that  37  respondents 
will  be  subject  to  the  new  paperwork 
requirements  under  the  proposed  rule. 
The  hourly  recordkeeping  biuden  from 
the  new  requirements  ranges  between 
one  and  11  hours  per  respondent  per 
year.  This  burden  includes  time  for 
reading  the  regulations  (once  per 
respondent  over  three  years), 
determining  whether  dyes  and/or 
pigments  nonwastewaters  exceed 
regulator}'  listing  levels,  and  keeping 
documentation  on  site,  as  specified. 

EPA  estimates  the  total  cost  to 
respondents  subject  to  the  new 
paperwork  requirements  under  the 
proposed  rule  to  be  $76,626  per  year. 
This  includes  a  total  labor  cost  per  year 
of  $33,066,  a  total  operations  and 
maintenance  cost  per  year  of  $43,560, 
and  no  capital  costs.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agenc}''s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
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respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  ajiublic  docket  for  this 
rule,  which  includes  this  ICR,  under 
Docket  ID  number  RCRA-2003-0001. 
Submit  any  comments  related  to  the  ICR 
for  this  proposed  rule  to  EPA  and  OMB. 
See  ADDRESSES  section  at  the  beginning 
of  thi&  notice  for  where  to  submit 
comments  to  EPA.  Send  comments  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  _ 
Management  and  Budget.  725  17th 
Street,  NW..  Washington,  DC  20503, 
Attention:  Desk  Office  for  EPA.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR-between  30  and  60 
days  after  November  25,  2003,  a 
comment  to  OMB  is  best  assured  of 
having  its  fuU  effect  if  OMB  receives  it 
by  December  26,  2003.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Acf  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq, 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
niFemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
that  is  defined  by  the  Small  Business 
Administration  by  category  of  business 
using  the  North  American  Industrial 
Classification  System  (NAICS)  and 
codified  at  13  CFR  121.201;  (2)  a  smaU 
governmental  jiurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000:  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

We  have  identified  a  total  of  37 
organic  dye,  pigment,  and  FD&C 
facilities  in  operation  in  the  U.S.,  which 
are  owned  by  29  different  companies 
that  are  believed  to  be  generating  wastes 
of  concern.  Of  these,  16  facilities  are 
owned  by  15  small  companies.  This 
determination  is  based  on  the  Small 
Business  Administration  (SBA) 
definition  of  "small  busmess"  for  these 
industries,  defined  as  fewer  than  750 


227 /Tuesday,  November  25,  2003 /Proposed  Rules 


employ(  es  at  the  corporate  level. ^^  p^ 
number  of  these  companies  are  very 
small,  v«|ith  fewer  than  50  total  full-time 
employees.  Of  the  13  expanded  scope 
companies,  one  was  determined  to  be  a 
small  business. 

The  cast  of  compliance  impacts  for  all 
small  ccfnpanies  potentially  affected  by 
the  rule  \vere  found  to  range  from  0.00 
percent  |o  0.52  percent  of  gross  annual 
corporate  revenues,  depending  upon  the 
level  of  1  lonwastewater  quantities 
generate  d.  The  percent  of  aimual 
corporat  3  sales  impact  for  the  one 
expande  d  scope  small  business  is 
estimate  i  at  0,08  percent. 

After  (  onsidering  the  economic 
impacts  of  today's  proposed  rule  on 
small  en  :ities,  I  certify  that  this  action 
will  not  result  in  significant  economic 
impacts  3n  a  substantial  number  of 
small  dy  3s  and/or  pigments  production 
business  ss  subject  to  the  rule 
requiren  ents.  "The  reader  is  encouraged 
to  reviev '  and  comment  on  the 
regulatoi  y  flexibility  screening  analysis 
preparet  in  support  of  this 
determii  ation:  "Regulatory  Flexibility 
Screenic  g  Analysis  for  the  Proposed 
Loading!  -Based  Listing  of  Non- 
Wastews  ters  from  the  Production  of 
Selected  Organic  Dyes,  Pigments,  and 
Food,  Drug,  and  Cosmetic  Colorants." 
This  doc  ument  is  available  in  the  public 
docket. 

D.  Unfui  ded  Mandates  Reform  Act 


Title  I  of  the  Unfunded  Mandates 
Reform  i  ict  of  1995  (UMRA),  Pub.  L. 
104-4,  ei  tablishes  requirements  for 
Federal  s  gencies  to  assess  the  effects  of 
their  reg  ilatory  actions  on  State,  local, 
and  tribj  1  governments  and  the  private 
sector.  Under  section-202  of  the  UMRA, 
EPA  gem  srally  must  prepare  a  written 
statemen  t,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Fe  ieral  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  triba^  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  miUion 
or  more  m  any  one  year.  Before 
promulgi  iting  an  EPA  rule  for  which  a 
written  s  atement  is  needed,  section  205 
of  the  UJ  IRA  generally  requires  EPA  to 
identify  And  consider  a  reasonable 
number  qf  regulatory  alternatives  and 
adopt  thi  least  costly,  most  cost- 
effective  br  least  burdensome  alternative 
that  achii  ives  the  objectives  of  the  rule. 
The  prov  isions  of  section  205  do  not 
apply  wl  en  they  are  inconsistent  with 
applicab  e  law.  Moreover,  section  205 
allows  E  'A  to  adopt  an  alternative  other 


'Table  Df  Small  Business  Size  Standards- 
Matched  to  Morth  American  Industrial 
OassificaUi  n  System  (NAICS)  Codes."  revised  May 
5,  2003.  Sm|Jl  Business  Admijisitration  (SBA). 


than  the  least  costly,  most  cost-effective 
or  least  bimlensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliemce  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  would  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  state,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  The  nationwide  armual 
cost  for  this  rule,  as  proposed,  is 
estimated  to  be  less  than  five  million 
dollars.  This  proposed  rule  does  not 
impose  an  enforceable  duty  on  any 
State,  local  or  tribal  govenunent; 
consequently  it  does  not  include  any 
Federal  mandate  with  the  potential  to 
result  in  expenditures  of  $100  million  of 
more  to  State,  local,  or  tribal 
governments.  EPA  also  has  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  In 
addition,  the  private  sector  is  not 
expected  to  incur  costs  exceeding  $100 
miUion.  Thus,  today's  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Reform 
Act.  EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  PR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent." 
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Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  government  provides  the 
hinds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  focuses  on  requirements  for 
facilities  generating  wastes  of  concern. 
Marginal  administrative  burden  impacts 
may  occur  to  selected  States  and/or  EPA 
Regional  Offices  such  as  increased 
administrative  needs,  enforcement 
requirements,  or  voluntary  information 
requests.  However,  this  rule,  as 
proposed,  will  not  have  substantial 
direct  effects  on  the  States  or  the 
relationships  between  governments  in 
its  implementation.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
did  consult  with  State  officials  in  the 
development  of  this  rule.  State  officials 
were  contacted  concerning  baseline 
waste  management  procediues  for  the 
wastes  of  concern. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,^3  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensxire  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  The  proposed 
rule  focuses  on  requirements  for  all 
regulated  sources  without  affecting  the 
relationships  between  tribal 


"  Executive  Order  130S4  is  revoked  by  this 
Executive  Order. 


governments  in  its  implementation,  and 
applies  to  all  regulated  sources,  without 
distinction  of  the  surroimding 
populations  affected.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 
EPA  specifically  solicits  additional 
comment  on  this  proposed  nde  from 
tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

The  Executive  Order  13045,  entitled 
"Protection  of  Children  irom 
Environmental  Health  Risks  and  Safety 
Risks"  {62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  economically 
sigidficant  under  Executive  Order 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  .may  have  a 
disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regidatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regidation. 
This  proposal  is  not  subject  to  Executive 
Order  13045  because  it  is  determined  to 
not  be  economically  significant  under 
Executive  Order  12866,  and  does  not 
concern  an  environmental  health  or 
safety  risk  that  we  have  reason  to 
believe  may  cause  a  disproportionate 
effect  on  children.  Concerned 
stakeholders  are  encoiu-aged  to  submit 
any  relevant  data  and  provide 
comments  on  this  determination. 

H.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population"  (February  11, 
1994),  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  enviroimiental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensiue  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 


environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
Our  goal  is  to  ensure  that  all  citizens 
live  in  clean  and  sustainable 
commtmities.  In  response  to  Executive 
Order  12898,  and  to  concerns  voiced  by 
many  groups  outside  the  Agency,  EPA's 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  formed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 

We  have  assessed  whether  today's 
proposed  rule  may  help  mitigate,  or 
result  in  disproportionate  effects  on 
minority  or  low-income  populations. 
Due  to  budgeting  and  scheduling 
constraints,  we  have  not  compiled  data 
correlating  individual  facility  locations 
with  minority/low  income  populations. 
However,  our  risk  assessment  did  not 
identify  risks  from  the  management  of 
dye,  pigment,  and  FDScC  production 
wastewaters  in  onsite  tanks  or  surface 
impoundments  at  the  generating 
facilities.  In  fact,  based  on  this 
assessment,  we  are  not  proposing  to  list 
these  wastewaters  as  hazardous  waste. 
Therefore,  we  believe  that  any 
populations  in  proximity  to  these 
manufacturing  facilities  are  not 
adversely  affected  by  common  waste 
management  practices  for  these 
wastewaters.  This  proposed  listing  will 
reduce  risks  associated  with  managing 
the  targeted  nonwastewaters  in 
nonhazardous  Subtitie  D  landfills.  This 
may  reduce  risks  for  any  sensitive 
populations  living  in  proximity  to  such 
facilities  who  rely  on  ground  water  for 
drinking  water  supplies. 

This  proposed  nue  is  expected  to 
provide  incentives  for  reducing  the  use 
of  hazardous  constituents  and  may 
thereby  reduce  environmental  risks 
associated  with  the  facilities  generating 
these  wastes.  Thus,  the  Agency  believes 
that  this  rule  may  help  mitigate  health 
risks  to  minority  and  low  income 
communities  living  near  impacted 
facilities.  Fiuthermore,  we  have  no  data 
indicating  that  today's  proposal  would 
result  in  disproportionately  negative 
impacts  on  minority  or  low  income 
communities. 

/.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
RegiUations  That  SignificanUy  Affect 
Enei^  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  an  economically  significant 
regulatory  action  imder  Executive  Order 
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12866.  Furthennore,  it  is  not  expected 
to  have  a  significant  adverse  impact  on 
the  supply,  distribution,  or  use  of 
eneigy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw  No. 
104-113, 12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
the  use  of  any  voluntary  consensus 
standards. 

ListofSubiects 

40  CFR  Part  148 

Administrative  practice  and 
procedure,  Hazardous  waste.  Reporting 
and  record  keeping  requirements,  Water 
supply. 

40  CFR  Part  261 

Environmental  protection,  Hazardous 
materials.  Waste  treatment  and  disposal. 
Recycling. 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
materials.  Waste  management. 
Reporting  and  record  keeping 
requirements.  Land  Disposal 
Restrictions,  Treatment  Standards. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  material  transportation. 
Hazardous  waste,  Indians-lands, 
hitergovemmental  relations.  Penalties, 
Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Enviromnental  protection.  Air 
pollution  control.  Chemicals, 
Emergency  Planning  and  Commimity 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 


Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes,  Intergovernmental  relations, 
Natiu-al  resources.  Reporting  and  record 
keeping  requirements,  Superfund, 
Waste  ti^atment  and  disposal,  Water 
poUuticHi  control.  Water  supply. 

Dated:  November  10,  2003. 
Nfichael  Q.  Leavitt, 
Adminisltator. 

For  the  reasons  set  out  in  the 
preamblfe,  title  40,  chapter  1  of  the  Code 
of  Fedeikl  Regulations  is  proposed  to  be 
amende^  as  follows: 

1 
PART  1 48— HAZARDOUS  WASTE 
INJECTDN  RESTRICTIONS 

1.  Tha  authority  citation  for  part  148 
continuas  to  read  as  follows: 

Authoifty:  Sec.  3004,  Resource 
Conserva  ion  and  Recovery  Act,  42  U.S.C. 
6901,  ets?q. 

2.  Sec  ion  148.18  is  amended  by 
revising  the  paragraph  (1)  and  adding 
(m)  to  re  id  as  follows: 

§148.18    Waste-specific  prohibitions— 
newly  list  Bd  and  identified  wastes. 

*        *        *        *        * 

(1)  Effactive  [insert  date  six  months 
after  date  of  publication  of  final  rule], 
the  wastfe  specified  in  40  CFR  261.32  as 
EPA  Ha4ardous  Waste  Number  K181  is 
prohibit!  id  from  underground  injection. 

(m)  Tl  e  requirements  of  paragraphs 
(a)  throu  jh  (1)  of  this  section  do  not 
apnly: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  tha  applicable  standards  specified 
in  subp^  D  of  40  CFR  part  268;  or 

(2)  If  an  exemption  fi-om  a  prohibition 
has  beenj  granted  in  response  to  a 
petition  under  subpart  C  of  this  part;  or 

(3)  During  the  period  of  extension  of 
the  appli  cable  effective  date,  if  an 
extensio;  i  has  been  granted  imder 
§148.4. 

PART  2f  1— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Author  ty:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  692  l(y),  and  6938. 

4.  Sec^on  261.4  is  amended  by 
revising  paragraph  (b)(15)  to  read  as 
follows.  J 

§261.4    iixclusions. 


(b)' 

(15) 
coUectec 
solid  wa  tes 
providec 


Ldachate  or  gas  condensate 
from  landfills  where  certain 

have  been  disposed, 
that: 


(i)  The  solid  wasles  disposed  would 
meet  one  or  more  of  the  listing 
descriptions  for  Hazardous  Waste  Codes 
K169,  K170,  K171.  K172,  K174,  K175, 
K176,  K177,  K178  and  K181  if  these 
wastes  had  been  generated  after  the 
effective  date  of  the  listing; 

(ii)  The  solid  wastes  described  in 
paragraph  (b)(15)(i)  of  this  section  were 
disposed  prior  to  the  effective  date  of 
the  listing; 

(iii)  The  leachate  or  gas  condensate  do 
not  exhibit  any  characteristic  of 
hazardous  waste  nor  are  derived  from 
any  other  listed  hazardous  waste; 

(iv)  Discharge  of  the  leachate  or  gas 
condensate,  including  leachate  or  gas 
condensate  transferred  from  the  landfill 
to  a  POTW  by  truck,  rail,  or  dedicated 
pipe,  is  subject  to  regulation  under 
sections  307(b)  or  402  of  the  Clean 
Water  Act. 

(v)  As  of  February  1 3 ,  2001 ,  leachate 
or  gas  condensate  derived  fi-om  K169- 
K172  is  no  longer  exempt  if  it  is  stored 
or  managed  in  a  surface  impoundment 
prior  to  discharge.  As  of  November  21, 
2003,  leachate  or  gas  condensate 
derived  fi-om  K176,  K177,  and  K178  is 
no  longer  exempt  if  it  is  stored  or 
managed  in  a  surface  impoiuidment 
prior  to  discharge.  After  [date  24  months 
from  date  of  final  publication],  leachate 
or  gas  condensate  derived  from  K181 
will  no  longer  be  exempt  if  it  is  stored 
or  managed  in  a  surface  impoundment 
prior  to  discharge.  There  is  one 
exception:  if  the  siuface  impoundment 
is  used  to  temporarily  store  leachate  or 
gas  condensate  in  response  to  an 
eniergency  situation  (e.g.,  shutdown  of 
wastewater  treatment  system),  provided 
the  impoundment  has  a  double  liner, 
and  provided  the  leachate  or  gas 
condensate  is  removed  fit)m  the 
impoundment  and  continues  to  be 
managed  in  compliance  with  the 
conditions  of  this  paragraph  after  the 
emergency  ends. 
***** 

5.  Section  261.32  is  amended  by: 

a.  Designating  the  existing  text  and 
table  as  paragraph  (a), 

b.  In  the  table  by  adding  a  new  entry 
in  alphanumeric  order  (by  first  column) 
under  the  heading  "Organic 
Chemicals", 

c.  Adding  paragraphs  (b),  (c)  and  (d). 

The  revisions  and  additions  read  as 
follows: 

§261.32    Hazardous  wastes  from  specif ic 
sources. 

(a)  *  *  * 
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Industry  and  EPA 

hazardous  waste 

No. 


Hazardous  waste 


Hazard  code 


Oganic  Chemicals: 


K181 


Nonwastewaters  from  the  production  of  dyes  and/or  pigments  (including  nonwastewaters  commingled  at 
the  point  of  generation  with  nonwastewaters  from  other  processes)  that,  at  tfie  point  of  generation, 
contain  mass  loadings  of  any  of  the  constituents  identified  in  paragraph  (c)(1)  of  tfiis  section  that  are 
equal  to  or  greater  than  the  corresponding  paragraph  (c)(1)  levels,  as  determined  on  a  calendar  year 
basis.  These  wastes  would  not  be  hazardous  if:  (I)  TYie  nonwastewaters  do  not  contain  annual  mass 
loadings  of  the  constituent  identified  in  paragraph  (c)(2)  of  this  section  at  or  above  the  conesponding 
paragraph  (c)(2)  level;  and  (ii)  the  nonwastewaters  are  disposed  in  a  Subtitle  D  landfill  cell  subject  to 
the  design  criteria  in  §258.40  or  in  a  Subtitle  C  landfill  cell  subject  to  either  §264.301  or  §265.301. 
For  the  purposes  of  this  listing,  dyes  and/or  pigments  production  is  defined  in  paragraph  (b)(1)  of  this 
section.  Paragraph  (d)  of  this  section  describes  the  process  for  demonstrating  that  a  facility's 
nonwastewaters  are  not  K181.  This  listing  does  not  apply  to  wastes  that  are  othenvise  identified  as 
hazardous  under  §§261.21-24  and  261.31-33  at  the  point  of  generation.  Also,  the  listing  does  not 
apply  to  wastes  generated  before  any  annual  mass  loading  limit  is  met 


(T) 


(b)  listing  Specific  Definitions:  (1)  For 
the  purposes  of  the  KlBl  listing,  dyes 
and/or  pigments  production  is  defined 
to  include  manufacture  of  the  following 
product  classes:  Dyes,  pigments,  or  FDA 
certified  colors  that  are  classified  as  azo, 
triarylmethane,  perylene  or 


anthraquinone  classes.  Azo  products 
include  azo,  monoazo,  diazo,  triazo, 
polyazo,  azoic,  benzidine,  and 
p>Tazolone  products.  Triarylmethane 
products  include  both  triarylmethane 
and  triphenylmethane  products. 

(2)  [Reserved] 


(c)(1)  K181  Listing  Levels. 
Nonwastewaters  containing  constituents 
in  amounts  equal  to  or  exceeding  the 
following  levels  during  any  calendar 
year  are  subject  to  the  KlBl  listing 
unless  the  conditions  in  the  KlBl  listing 
are  met: 


Constituent 


Aniline  

o-Anisidine  

4-Chloroaniline 

p-Cresidine 

2,4-Dimethylaniline  .... 
1 ,2-Phenytenediamine 
1 ,3-Phenytenediamine 
Toluene-2,4-diamine  .. 


Chemical  at>- 
stracts.  No. 


62-53-3 

90-04-0 

106-47-8 

120-71-8 

95-68-1 

95-54-5 

108-45-2 

95-80-7 


Mass  levels 
(kg/yr) 


9,300 
110 

4,800 
660 
100 
710 

1,200 
0.99 


(2)  KlBl  Exemption  Levels.  The  K181 
listing  does  not  include  nonwastewaters 
that,  at  the  point  of  generation,  contain 


no  waste  constituents  meeting  or 
exceeding  the  following  levels  during 
any  calendar  year,  and  which  meet  the 


landfill  disposal  condition  set  out  in  the 
listing  description: 


Constituent 

Chemical  ab-        Mass  levels 
streets  No.              (kg/yr) 

Toluene-2,4-diamine 

95-80-7 

140 

(d)  Procedures  for  demonstrating  that 
dyes  and/or  pigments  nonwastewaters 
are  not  KlBl.  The  following  procedures 
establish  when  nonwastewaters  from 
production  of  dyes/pigments  can  be 
managed  as  noidiazardous. 

(1)  Determination  based  on  no  KlBl 
constituents,  (jenerators  that  have 
knowledge  (e.g.,  knowledge  of 
constituents  in  wastes  based  on  prior 
sampling  and  analysis  data  and/or 
information  about  raw  materials  used, 
production  processes  used,  and  reaction 


and  degradation  products  formed)  that 
their  wastes  contain  none  of  the  KlBl 
constituents  (see  paragraph  (c)  of  this 
section)  can  use  their  knowledge  to 
determine  that  their  waste  is  not  KlBl. 
The  generator  must  document  the  basis 
for  all  such  determinations  on  an  annual 
basis  and  keep  each  annual 
documentation  for  three  years. 

(2)  Determination  for  generated 
quantities  less  than  1,000  MT/yr.  for 
wastes  that  contain  KlBl  constituents.  If 
the  total  annual  quantity  of  dyes  and/or 


pigments  nonwastewaters  generated  is 
1,000  metric  tons  or  less,  the  generator 
can  use  knowledge  of  the  wastes  (e.g., 
knowledge  of  constituents  in  wastes 
based  on  prior  analytical  data  and/or 
information  about  raw  materials  used, 
production  processes  used,  and  reaction 
and  degradation  products  formed)  to 
conclude  that  annual  mass  loadings  for 
the  KlBl  constituents  are  below  either 
the  paragraph  (c)(l}  or  (c)(2)  listing 
levels  of  this  section.  To  make  this 
determination,  the  generator  must: 
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(i)  Each  year  document  the  basis  for 
determining  that  the  annual  quantity  of 
nonwastewaters  expected  to  be 
generated  will  be  less  than  1,000  metric 
tons. 

(ii)  Track  the  actual  quantity  of 
nonwastewaters  generated  from  January 
1  through  E)ecember  31  of  each  year.  If, 
at  any  time  within  the  year,  the  actual 
waste  quantity  exceeds  1,000  metric 
tons,  the  generator  must  comply  with 
the  requirements  of  paragraph  (d)(3)  of 
this  section  for  the  remainder,  of  the 
year. 

(iii)  Keep  a  nmning  total  of  the  K181 
constituent  mass  loadings  over  the 
course  of  the  calendar  year. 

(iv)  Keep  the  following  records  onsite 
for  three  years: 

(A)  The  quantity  of  dyes  and/or 
pigments  nonwastewaters  generated. 

^B)  The  relevant  process  information 
used. 

(C)  The  calculations  performed  to 
determine  annual  total  mass  loadings 
for  each  K181  constituent  in  the 
nonwastewaters  during  the  year. 

(3)  Determination  for  generated 
quantities  greater  than  1,000  MT/yr.  for 
wastes  that  contain  K181  constituents: 

(i)  Determine  which  K181 
constituents  (see  paragraph  (c)  of  this 
section)  are  reasonably  expected  to  be 
present  in  the  wastes  based  on 
knowledge  of  the  wastes  (e.g.,  based  on 
prior  sampling  and  analysis  data  and/or 
information  about  raw  materials  used,  .; 
production  processes  used,  and  reaction 
and  degradation  products  formed). 

(ii)  Develop  a  waste  sampling  and 
analysis  plan  (or  modify  an  existing 
plan)  to  collect  and  ansJyze 
representative  waste  samples  for  the 
KlSl  constituents  reasonably  expected 
to  be  present  in  the  wastes.  At  a 
minimum,  the  plan  must  include: 

(A)  A  discussion  of  the  number  of 
samples  needed  to  characterize  the 
wastes  fully; 
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(B)  T  le  planned  sample  collection 
methoc  to  obtain  representative  waste 
sample ;; 

(C)  A  discussion  of  how  the  sampling 
plan  ac  counts  for  potential  temporal 
and  spa  tial  variability  of  the  wastes. 

(D)  J^  detailed  description  of  the  test 
methods  to  be  used,  including  sample 
prepare  tion,  clean-up  (if  necessary),  and 
determ  native  methods. 

(iii)  C  oUect  and  analyze  samples  in 
accorda  nee  with  the  waste  sampling  and 
analysii  plan. 

(A)  T  le  sampling  and  analysis  must 
be  unbi  ised,  precise,  and  representative 
of  theMastes. 

(B)  T  le  analytical  measiu'ements  must 
be  suffii  :iently  sensitive,  accurate  and 
precise  to  support  any  claim  that  the 
constitv  ent  mass  loadings  are  below  the 
paragra  )h  (c)  listing  levels  of  this 
section. 

(iv)  R  jcord  the  analytical  results. 

(v)  Re  cord  the  waste  quemtity 
represei  ited  by  the  sampling  and 
analysis  results. 

(vi)  Calculate  constituent-specific 
mass  loidings  (product  of 
concent  rations  and  waste  quantity). 

(vii)  I  eep  a  running  total  of  the  KlBl 
constitu  ent  mass  loadings  over  the 
course  (Jf  the  calendar  year. 

(viii)  Determine  whether  the  mass  of 
any  of  the  KlBl  constituents  listed  in 
either  paragraph  (c)(1)  or  (c)(2)  of  this 
section  generated  between  January  1 
and  Deoember  31  of  any  year  is  below 
the  K181  listing  levels. 

(ix)  Keep  the  following  records  onsite 
for  thre4  years: 

(A)  TJke  sampling  and  analysis  plan. 

(B)  The  sampling  and  analysis  results 
(includihg  QA/QC  data) 

(C)  The  quantity  of  dyes  and/or 
pigment  nonwastewaters  generated. 

(D)  Tl^e  calculations  performed  to 
determii  le  annual  mass  loadings. 

(x)  Nc  nhazardous  waste 
determi:  lations  must  be  conducted 


Appendix  VII  to  Part 


EPA  hazardous 
waste  No. 


K181 


Aniline,  o-anisidine,  4-chloFoaniline, 
uene-2,4-diamine. 


annually  to  verify  that  the  wastes, 
remain  nonhazardous. 

(A)  The  annual  testing  requirements 
are  suspended  after  three  consecutive 
successful  annual  demonstrations  that 
the  wastes  are  nonhazardous.  The 
generator  can  then  use  knowledge  of  the 
wastes  to  support  subsequent  annual 
determinations. 

-  (B)  The  annual  testing  requirements 
are  reinstated  if  the  manufacturing  or 
waste  treatment  processes  generating 
the  wastes  are  significantly  altered, 
resulting  in  an  increase  of  the  potential 
for  the  wastes  to  exceed  the  listing 
levels. 

-  (C)  If  the  annual  testing  requirements 
are  suspended,  the  generator  must  keep 
records  of  the  process  knowledge 
information  used  to  support  a 
nonhazardous  determination.  If  testing 
is  reinstated,  a  description  of  the 
process  change  must  be  retained. 

(4)  Recordkeeping  for  (c)(2) 
exemption.  For  the  purposes  of  meeting 
the  landfill  disposal  condition  set  out  in 
the  K181  listing  description,  the 
generator  must  maintain  onsitR  for  three 
years  dociunentation  demonstrating  that 
each  shipment  of  waste  was  received  by 
a  landfill  cejl  subject  to  the  landfill 
design  standards  set  out  in  the  listing 
description. 

(5)  Waste  holding  and  handling. 
During  the  interim  period,  from  the 
point  of  generation  to  completion  ot 
hazardous  waste  determination,  the 
generator  is  responsible  for  storing  the 
wastes  appropriately.  If  the  wastes  are 
determined  to  be  hazardous  and  the 
generator  has  not  complied  with  the 
subtitle  C  requirements  during  the 
interim  period,  the  generator  would  be 
subject  to  an  enforcement  action  for 
improper  management. 

6.  Appendix  VU  to  part  261  is 
amended  by  adding  the  following  entry 
in  alphanumeric  order  (by  the  first 
column)  to  read  as  follows. 


261— Basis  for  Listing  Hazardous  Waste 


Hazardous  constituents  for  which  listed 


p-cresidine.  2,4-  dimethylaniline,  1 ,2-phenylenediamine.  1 ,3-phenylenediamine,  tol- 


Append  x  Vm  to  Part  261— Hazardous 
Constitiients 

7.  Ap  lendix  Vm  to  Part  261  is 
amende  I  by  adding  in  alphabetical 


sequence  of  common  name  the 
follo^ving  entries: 
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Conunon  name 


Chemical  abstracts  name 


Chemical  ab- 
stracts No. 


66227 


Hazardous 
waste  No. 


o-Anisidine  (o-Aminoanisole) Benzenamine,  2-Methoxy- 

•  »  •  . 

p-Cresidine 2-Methoxy-5-methy1benzenamlne 


90-04-0 
120-71-8 


2,4-Dimethylaniiine  (2.4-xylidine) Benzenamine.  2,4-dimethyl- 


95-68-1 


1.2- 1,2-Phenylenediamine  Benzenediamine 


95-64-5 


1.3- 1,3-Pheny!enediamine  Benzenediamine 


108-45-2 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

8.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
and  6924. 

Subpart  C— Prohibitions  on  i^nd 
Disposal 

9.  Subpart  C  is  amended  by  adding 
§  268.20  and  adding  and  reserving 
§§  268.21  through  268.29  to  read  as 
follows: 

§268.20    Waste  specific  prohibition*— 
Dyes  and/or  pigments  production  wastes. 

(a)  Effective  [date  six  months  from 
date  of  publication  of  final  rule],  the 
waste  specified  in  40  CFR  Part  261  as 
EPA  Hazardous  Waste  Niunber  K181, 
and  soil  and  debris  contaminated  with 
this  waste,  radioactive  wastes  mixed 
with  this  wastes,  and  soil  and  debris 
contaminated  with  radioactive  wastes 


mixed  with  this  waste  are  prohibited 
from  land  disposal. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  if: 

(1)  The  wastes  meet  me  applicable 
treatment  standards  specified  in  Subpart 
D  of  this  Part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  imder  §  268.6,  vfith  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
treatment  standards  established 
pursuant  to  a  petition  granted  under 
§  268.44; 

(4)  Hazardous  debris  has  met  the 
treatment  standards  in  §  268.40  or  the 
alternative  treatment  standards  in 

§  268.45;  or 

(5)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(c)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 


the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  regulated  constituents  in 
excess  of  the  applicable  Subpart  D 
levels,  the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  Part 
268  are  applicable,  except  as  otherwise 
specified. 

10.  In  §  268.40,  the  Table  of  Treatment 
Standards  is  amended  by  revising  the 
entry  for  F039  to  add  constituents  in 
alphabetical  sequence,  and  by  adding  in 
alphanumeric  order  the  new  entry  for 
K181  to  read  as  follows: 


§268.40    Applicabiiity  of 
standards. 
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Treatment  feTANOAROs  for  Hazardous  Wastes 

[|lote:  NA  means  not  applicable] 


Waste  code 


Waste  description  and  treat- 
ment/regulatory subcategory  ^ 


F039 


K181 


Leachate  (liquids  that  have 
percolated  through  land  dis- 
posed wastes)  resulting  from 
the  disposal  of  more  than 
one  restricted  waste  classi- 
fied as  hazardous  under 
Subpart  D  of  this  part. 
(Leachate  resulting  from  the 
disposal  of  one  or  more  of 
the  following  EPA  Haz- 
ardous Wastes  and  no  other 
Hazardous  Waste  retains  its 
EPA  Hazardous  Waste 
Number(s):  F020,  F021, 
F022,  F026,  F027,  and/or 
F028). 


Nonwastewaters  from  the  pro- 
duction of  dyes  and/or  pig- 
ments (ir)cluding 

.  nonwastewaters  commingled 
at  the  point  of  generation 
with  nonwastewaters  from 
other  processes)  that,  at  the 
point  of  generation,  contain 
mass  loadings  of  any  of  the 
constituents  identified  in 
paragraph  (c)(1)  of  this  sec- 
tion that  are  equal  to  or 
greater  ttian  the  cor- 
responding paragraph  (c)(1) 
levels,  as  determined  on  a 
■calendar  year  basis. 


Regulated  hazardous  constituent 


Common  name 


CAS  2  No. 


Wastewaters — 
concentration  in 
mg/L3.  or  tech- 
nology code* 


Nonwastewaters — 
concentration  in 
mg/kg  ^  unless 
noted  as  "mg/L 
TCLP",  or  tech- 
nology code 


o-Ai  lisidine  (2-methoxyaniline) 
p-Cfesidine 

*  • 

2,4 

•  • 

1.3 


)imethylaniline  (2,4-xylidine) 

^henylenedlamine  

Toli4ene-2,4-diamine .";...■. 


90-04-0 
120-71-8 

95-68-1 
108-45-2 

95-80-7 


0.010 
0.010 
0.010 
0.010 
0.020 


0.66 
0.66 
0.66 
0.66 
1.30 


Anili  ie 

o-Ar  isidine  (2-methoxyaniline)  .. 

4-Ct  loroaniline 

p-Cfpsidine  

2,4-|)imethylaniline  (2,4xylidine) 

1 ,2-i'henylenediamlne  

1 ,3-Phenylenediamine 

ToluBne-2,4-diamine 


65-53-3 

90-04-0 

106-47-8 

120-71-8 

95-68-1 

95-54-5 

108-45-2 

95-80-7 


0.81 

0.010 

0.46 

0.010 

0.010 

(6) 

0.010 
0.020 


14 
0.66 

16 
0.66 
0.66 

(7) 

0.66 
7.30 


Descriptions  of  Treatment/Regulatory 


FootnotM  to  TrMrtment  Standard  Table  268.40: 

'The  waste  descriptions  provided  in  this  table  do  not  Replace  waste  descriptions  in  40  CFR  part  261 
SiAcategones  are  provided,  as  needed,  to  distinguish  between  applicability  of  different  standards 
u-ihic  cl^^^r      4*^'  Abstract  Sen/ices.  When  the  wjiste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  chemical 
^r!!l!?!§.f^^°L??l®'?iJ*]®  CAS  number  is  given  for  tit  parent  compound  only.  ucoi^nueu  as,  d  wmoinaiion  ot  a  cnemicai 

code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268  42 

ny-Based  Standards. 

bnd  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 


^Concertf ration  standards  for  wastewaters  are  expresse 
*M  treatment  stancferds  expressed  as  a  Technology  . 

Table  1— Technology  Codes  and  Descriptions  of  Technolc 
5  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total , 

were  established,  in  part,  based  upon  incineration  in  units  i 


nonwastewaters  are  based  on  analysis  of  grab  samples 
•CMBST;  or  CHOXD  fb  (BIODG  or  CARBN);  or  BIODG 
^CMBST. 


fb  CARBN. 


11.  The  Table— Universal  Treatment 
Standards  in  §  268.48  is  revised  by 


adding  i  n  alphabetical  sequence  the 
followiqg  entries  under  the  heading 
organic  |;onstituents: 


§  268.48    Universal  treatment  standards. 

(a)  *  *  * 
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Universal  Treatment  Standards 

[Note:  NA  means  not  applicable] 


Regulated  constituent  common  name 


CAS '  No. 


Wastewater 

standard — 

corxsentratlon 

in  mg/L^ 


66229 


Nonwaste- 
water  stand- 
ard—con- 
centration in 
mg/kg  ^  unless 
noted  as  "mg/' 
L  TCLP" 


o-Anisidine  (2-methoxyaniline)  .... 

p-Cresidlne  

2,4-Dimethylaniline  (2,4-xyKdine) 

1,3-Phenylenediamine 

*                               * 
Toluene-2,4-diamine  


90-04-0 
120-71-8 

95-68-1 
108-45-2 

95-80-7 


0.010 
0.010 
0.010 
0.010 
0.020 


0.66 
0.66 
0.66 
0.66 
1.30 


^  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  descrit>ed  as  a  combination  of  a  chemical 
with  its  salts  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 

2  Concentration  standards  for  wastewaters  are  expressed  in  mg/L  and  are  based  on  analysis  of  composite  samples. 

3  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  part  264,  subpart 
O,  or  part  265,  subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A 
facility  may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 


Authority:  42  U.S.C.  6905,  6912(a),  and 
6926. 


13.  Section  271. l{j}  is  amended  by 

adding  the  following  entries  to  Table  1 

io  Tu        iU     •»      •.  »•      r         _.  r..,..  and  Table  2  in  chronological  order  by 

12.  The  authority  citation  for  part  271  j  »      r      li-     «•      *  j       r  ,, 

^„„». „  *„  „     J       f  11  date  of  publication  to  read  as  follows. 

continues  to  read  as  follows:  ^ 


§  271 . 1     Purpose  and  scope. 

* 

(J) 


* 
*       *      * 


Table  1  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


[insert  date  of  signature  of  final    Listing  of  Hazardous  Waste  K1 81      [insert    Federal    Register    page    [insert  effective  date  of  final  mle] 
fw/e].  numbers  for  final  rule]. 


Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  reference 


[Insert  effective  date  of  final  rule]. 


Prohibition   on   land   disposal   of    3004(g)(4)(C)  and  3004(m) 
K181  waste,  and  prohibition  on 
land    disposal    of    radioactive 
waste  mixed  with  K181  wastes, 
including  soil  and  debris 


[Insert  date  of  pi^lication  date  of 
final  rule  Federal  Register  page 
numbers]  [FR  page  numbers]. 
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PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIRCATION 


33  U.S.C. 


227 /Tuesday,  November  25,  2003 / Proposed  Rules 


Author  ly:  42  U.S.C.  9602.  9603,  and  9604;     alphanumeric  order  at  the  end  of  the 


1321  and  1361 


table  to  read  as  follows: 


15.  In  4  302.4,  Table  302.4  is  amended     §302.4    Designation  of  hazardous 
14.  The  authority  citation  for  part  302      by  addin  i  the  following  new  entry  in  substances. 


continues  to  read  as  follows: 


Table  302.4.— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  All  commei  its/notes  are  located  at  the  end  of  this  table] 


Hazardous  substance 


K181 


CASRN 


Statutory 
codet 


RCRA  waste 
No. 


Final  RQ 
pounds  (Kg) 


Nonwastewaters  from  the  production  of  dyes  and/or  pigihenfs  (Including 
nonwastewaters  commingled  at  the  point  of  generation  with 
nonwastewaters  from  other  processes)  that,  at  the  poirt  of  generation, 
contain  mass  loadings  of  any  of  the  constituents  Identifisd  In  paragraph 
(c)(1)  of  this  section  that  are  equal  to  or  greater  than  ths  corresponding 
paragraph  (c)(1)  levels,  as  determined  on  a  calendar  yea*  I 


4    K181 


(##) 


t— Indicates  the  statutory  source  defined  by  1 ,  2,  3,  and 

•  *  ♦ 

M — The  Agency  may  adjust  the  statutory  RQ  for  this  hazardous 


[FR  Doc.  03-28783  Filed  11-24-03;  8:45  am] 
BILUNG  COOE  6S60-50-P 


basis. 


as  described  in  the  note  preceding  Table  302.4. 

*  *  •  » 

substance  in  a  future  rulemaking;  untllthen,  the  statutory  RQ  applies. 


Tuesday, 
November  25,  2003 


Part  m 

Federal 

Communications 

Commission 

47  CFR  Parts  1,  2,  20,  21,  22,  24,  25,  27, 
74,  78,  80,  87,  90,  95,  97,  and  101 
Promoting  E£ficient  Use  of  Spectrum 
Through  Elimination  of  Barriers  to  the 
Development  of  Secondary  Market^; 
Proposed  Rule  and  Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2, 20, 21, 22, 24, 25, 
27, 74, 78, 80, 87, 90, 95. 97,  and  101 

(Wr  DociMi  Na  00-230;  FCC  0»-113] 

Promoting  Efflciant  Use  of  Spectrum 
Tlirough  Elimination  of  Barriers  to  the 
Development  of  Secondary  Markets 

AGENCY:  Federal  Conununications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  In  this  docimient  we  seek 
comment  on  several  actions  the 
Commission  could  take  to  further 
enhance  spectrum  access  and  efficient 
use  of  spectrum  through  the 
development  of  more  robust  secondary 
markets  in  spectrum  usage  rights  in  the 
wireless  radio  and  satellite  services.  We 
jQso  seek  comment  on  how  to  encourage 
the  development  of  information  and 
clearinghouse  mechanisms  that  will 
facilitate  secondary  market  transactions 
between  licensees  and  new  users  in 
need  of  access  to  spectrimi.  Finally,  we 
seek  comment  on  further  streamlining  of 
application  processing  for  spectrum- 
leading,  transfer  of  control,  license 
assignments,  expanding  leasing  to 
additional  services,  and  modifying  or 
eliminating  other  regulatory  barriers 
impeding  secondary  market 
transactions. 

DATES:  Comments  by  the  public  on  the 
proposals  set  forth  in  the  Further  Notice 
of  ft-oposed  Rulemaking  [Further 
NPRM)  are  due  December  5,  2003.  Reply 
comments  are  due  January  5,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Miuray,  Wireless  Telecommunications 
Bureau,  at  (202)  418-7240,  or  via  the 
Internet  at  Paul. Murray®f cc.gov;  for 
additional  information  concerning  the 
information  collections  contained  in 
this  dociunent,  contact  Judith-B. 
Herman  at  (202)  418-0214,  or  via  the 
Internet  at  Judith.B-Herman@fcc.gov. 
SUPPLEMENTARY  INF0RMATKM4:  This  is  a 
summary  of  the  Commission's  Further 
NPflAf  portion  of  the  Commission's 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  FCC  03-113,  in 
WT  Docket  No.  00-230,  adopted  on  May 
15,  2003,  and  released  on  October  6, 
2003.  Contemporaneous  with  this 
dociunent,  the  Commission  issues  a 
Report  and  Order  (published  elsewhere 
in  this  publication).  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  445  12th  Street,  SW., 
Washington,  DC  20554.  The  comprete 
text  may-be  piuchased  from  the  FCC's 


copy  coi  tractor,  Qualex  International, 
445  12tl]  Street,  SW.,  Room  CY-B402. 
Washindton,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc  gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
Brian.MMlin@fcc.gov. 

Synopsii  of  the  Further  NPRM 

I.  Introdtiction 

A.  Wireliss  Radio  Services 

1.  We  »dopt  a  Further  Notice  of 
Proposed  Rulemaking  [Further  NPRAf) 
that  proDoses  several  actions  the 
Commission  could  take  to  further 
enhance  spectrum  access  and  efficient 
spectmni  use  on  a  wider  scale  following 
adoption  of  the  Report  and  Order  in  this 
proceeding.  We  seek  comment  on  how 
to  encoutage  the  development  of 
information  and  clearinghouse 
mechanijms  that  will  facilitate 
secondaiv  market  transactions  between 
licensees  and  new  users  in  need  of 
access  tojspectrum.  We  also  seek 
commenj  on  further  streamlining  of 
applicatipn  processing  for  spectrum 
leasing,  transfers  of  control,  and  license 
assignments,  expanding  leasing  to 
additional  services  not  covered  by  the 
Report  aid  Order,  and  modifying  or 
eliminatipg  other  regulatory  barriers 
impeding  secondary  market 
transactions. 

B.  Satelltte  Services 

2.  In  th^  Further  NPRM,  we  further 
explore  and  seek  comment  on 
improvine  access  to  unused  or 
underuti]  ized  satellite  spectrum  through 
secondar  r  markets. 

n.  Backg  -ound 

3.  In  November  2000,  the  Commission 
concurreitly  adopted  the  Policy 
Statement  and  the  Notice  of  Proposed 
RuJemai^ig  [NPRM],  65  FR  81475 
(December  26,  2000)  in  this  proceeding 
regardina  secondary  markets  in 
spectruinj  usage  rights.  The  Policy 
Statement  enimciated  general  goals  and 
principlefi  for  the  further  development 
of  those  a  scondary  markets,  while  the 
NPRM  pr  )posed  concrete  steps  the 
Commiss  on  might  take  to  implement 
such  poli  :ies  with  respect  to  Wireless 
Radio  Sei  vices  and  Satellite  Services. 
Thirty-se'  'en  parties  commented  on  the 
proposals  set  forth  in  the  NPRM.  and 
twenty-otte  filed  reply  comments. 

4.  In  2(1)2,  the  Commission's  staff- 
level  Speitrum  Policy  Task  Force 
undertoo|.  a  comprehensive  review  of 
spectrum  policy.  In  examining  90  years 
of  spectnim  policy,  the  Task  Forge 
sought  tojassist  the  Commission  in 


developing  policies  that  are  more 
responsive  to  the  consimier-driven 
evolution  of  new  wireless  technologies, 
devices,  and  services.  The  findings  and 
recommendations  submitted  to  the 
Commission  in  November  2002  in  the 
Spectrum  Policy  Task  Force  Report 
addressed  many  issues  relevant  to  the 
promotion  of  secondary  markets  in 
spectrum  usage  rights. 

5.  Conciurent  with  the  adoption  of  the 
Further  NPRM,  and  as  part  of  the  same 
document,  we  adopted  a  Report  and 
Order  portion  [Report  and  Order),  in 
which  we  take  several  actions  to  remove 
unnecessary  regulatory  barriers  to  the 
development  of  secondary  markets  in 
spectrum  usage  rights  in  the  Wireless 
Radio  Services.  Specifically,  in  the 
Report  and  Order,  we  take  several  steps 
to  facilitate  and  streamline  the  ability  of 
spectrum  users  to  gain  access  to 
licensed  spectrum  by  entering  into 
spectrum  leasing  arrangements  that  are 
suited  to  the  parties'  respective  needs. 
As  a  threshold  matter,  we  revise  the 
Commission's  interpretation  of  the  de 
facto  control  standard  relating  to  section 
310(d)  of  the  Conununications  Act,  47 
U.S.C.  310(d),  in  the  cocitext  of 
spectrum  leasing,  replacing^the  standard 
that  has  been  in  place  since  1963  imder 
the  Intermountain  Microwave  decision, 
12  FCC  2d  559  (1963),  with  a  refined 
standard  that  better  accords  with  our 
contemporary  market-oriented  spectnun 
policies,  fast-changing  consumer 
demands,  and  technological  advances. 
The  Intermountain  Microwave  standard, 
which  focuses  its  de  facto  control 
analysis  on  whether  licensees  exercise 
close  working  control  over  all  of  the 
facilities  using  licensed  spectrum,  is  npt 
required  by  the  Communications  Act. 
Moreover,  this  standard  impedes 
innovative  and  efficient  leasing 
arrangements  with  third  party  spectrum 
users  that  do  not  require  Commission 
approval  under  the  statute.  The  updated 
standard  we  adopt  today  for  leasing 
refines  the  de  facto  control  anedysis, 
consistent  witii  statutory  requirements, 
by  focusing  instead  on  whetiier 
licensees  continue  to  exercise  effective 
working  control  over  any  spectrum  they 
lease  to  others. 

6.~In  the  Report  and  Order,  we 
implement  two  different  options  for 
spectnun  leasing.  One  option  enables 
licensees  and  "spectrum  lessees"  to 
enter  into  leasing  arrangements,  without 
the  need  for  Commission  approval,  so 
long  as  the  licensee  retains  de  facto 
control  of  the  leased  spectrum  under  the 
newly  refined  standard.  The  other 
option  permits  parties  to  enter  into 
arrangements  in  which  the  licensee 
transfers  de  facto  control  to  the  lessee 
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pursuant  to  streamlined  approval 
procedures. 

7.  In  addition,  consistent  with  our 
efforts  to  facilitate  secondary  markets  in 
spectrum  by  providing  for  streamlined 
approval  procedures  for  certain 
spectnmi  leasing  arrangements  that 
involve  transfers  of  de  facto  control,  the 
Report  and  Order  implements  similar 
streamlined  Commission  approval 
procedures  for  all  license  assignments 
(whether  a  full  or  partial  assignment  of 
the  license)  and  transfers  of  control  in 
the  same  Wireless  Radio  Services 
covered  byx)ur  newly  adopted  spectrum 
leasing  policies. 

m.  Further  Notice  of  Proposed 
Rulemaldng 

8.  We  recognize  that  the  steps  taken 
in  the  Report  and  Order  are  limited  in 
scope,  addressing  only  the  legal 
firamework  for  certain  types  of  leasing 
transactions  involving  exclusive  use 
wireless  licenses.  In  order  to  facilitate 
secondary  markets  and  improve 
opportimities  for  more  users  to  gain 
access  to  spectrum,  we  believe  we  must 
provide  a  greater  range  of  incumbent 
licensees  with  the  requisite  regulatory 
framework  as  well  as  the  practical 
capability  and  economic  incentive  to 
permit  access  to  unused  spectnmi 
encompassed  within  their 
authorizations.  Thus,  additional  actions 
by  the  Commission  are  needed  to 
further  promote  more  flexible  and, 
ultimately,  more  efficient  use  of  the 
spectrum,  with  significant  public 
interest  benefits. 

A.  Achieving  a  More  Efficient  Spectrum 
Marketplace 

1.  The  Commission's  Role  in  Providing 
Secondary  Market  Information  and 
Facilitating  Exchanges 

9.  In  the  Policy  Statement,  we 
observed  that  the  market  for  spectrum, 
unlike  the  market  for  most  other  goods 
and  services,  lacks  an  efficient  means 
for  identifying  buyers  and  sellers, 
comparing  prices,  and  completing 
transactions.  We  also  noted  that 
negotiation  for  spectrum  transactions 
can  be  complicated  by  the 
Commission's  technical  and  service 
rules,  and  that  approval  of  transactions 
by  the  Commission  can  involve  complex 
submissions  in  ^  time-consuming  and 
expensive  process  for  the  parties 
involved. 

10.  Our  vision  for  the  future  spectrum 
marketplace  presumes  that  access  to 
adequate  information  is  essential  for 
ensuring  that  improved  secondary 
markets  achieve  the  highest  benefit  for 
spectrum  users  and  consumers.  Entities 
desiring  to  obtaia  access  to  spectrum 


must  be  able  to  identify  the  potential 
suppliers  of  that  access,  and  we  seek  to 
ensure  that  the  costs  of  obtaining  such 
information  and  entering  into 
transactions  governing  spectrum  access 
are  not  driven  by  regulatory  constraints. 

11.  There  are  a  variety  of  approaches 
the  Commission  could  pursue  to 
promote  access  to  spectrum  information 
needed  in  the  secondary  marketplace. 
The  simplest  of  these  approaches — 
maintaining  an  on-line  database  of 
licensees,  lessees,  and  certain  other 
types  of  users — is  most  readily 
facilitated  by  Commission  action. 
Specifically,  because  the  Commission  is 
responsible  for  issuing  spectrum 
licenses  and  enforcing  its  rules  and 
policies,  it  necessarily  must  collect 
certain  basic  and  pertinent  information, 
such  as  the  names  of  licensees  and  the 
geographic  areas  and  frequency  bands 
for  which  they  hold  their 
authorizations. 

12.  In  the  Report  and  Order,  we 
provide  for  the  public  availability  of  this 
t)rpe  of  information  in  the  leasing 
context.  Based  on  the  notifications  and 
applications  required  to  be  filed  by 
licensees  and  spectrum  lessees,  the  ULS 
database  will  contain  information  on, 
inter  alia,  the  identity  of  each  hcensee 
and  spectrum  lessee,  licensee  and  lessee 
contact  information,  the  spectrum  and 
geographic  area  encompassed  within  the 
lease,  and  the  term  of  the  lease.  We  ask 
parties  to  comment  on  whether 
collection  of  this  type  of  information  by 
the  Commission  is  sufficient  to  provide 
potential  users  of  spectnmi  with 
adequate  information  about  possible 
spectrum  lease  opportunities.  Should 
we  collect  additional  information  from 
licensees,  spectrum  lessees,  or  any  other 
authorized  users  about  the  nature  of 
their  operations  (e.g.,  more  detail  about 
the  geographic  area  actually  covered 
and  the  frequencies  actually  used)? 
Would  the  collection  of  more  detailed 
operational  information  be  burdensome 
for  affected  parties?  Does  the 
Commission  receive  information 
through  any  other  data  gathering 
requirements  that  might  be  useful  for 
secondary  market  purposes?  In  addition, 
we  ask  parties  about  their  experience  in 
searching  on  ULS  and  how  to  ensure 
that  it  is  a  useful  tool  for  researching 
secondary  market  opportunities. 

13.  We  also  seek  comment  on  whether 
and  to  what  extent  the  Commission 
should  support  or  encourage  the 
establishment  of  additional  information 
services,  such  as  listing  offers  to 
transfer,  assign,  or  lease,  establishing 
exchange  mechanisms,  or  brokering 
exchanges.  As  a  general  matter,  we 
continue  to  believe  that  the  private 
sector  is  better  suited  both  to  determine 


what  types  of  information  parties  might 
demand,  and  to  develop  and  maintain 
information  on  the  licensed  spectrum 
that  might  be  available  for  use  by  third 
parties.  We  seek  comment  on  the 
likelihood  that  private  sector 
mechanisms  will  develop  for  the 
collection  and  dissemination  of 
secondary  market  information. 

14.  We  also  request  comment  on  the 
potential  for  independent  third  parties, 
i.e.,  parties  other  than  licensees  and 
potential  lessees,  to  emerge  as  "market- 
makers"  that  not  only  collect  and 
disseminate  information,  but  actually 
negotiate,  broker,  or  otherwise  facilitate 
spectrum  leasing  transactions.  We  ask 
interested  parties  to  comment  whether 
they  think  there  is  a  useful  role  to  be 
played  by  market-makers  in  facilitating 
secondaiy  markets  and  increased  access 
to  unused  spectrum.  Are  such 
facilitators  necessary?  If  so,  will  they 
emerge  naturally  as  rules  allowing 
secondary  market  trading  are 
established,  or  are  there  steps  the 
Commission  should  take  to  promote 
them?  If  the  Commission  takes  steps  to 
promote  market-makers,  what  steps 
should  it  take? 

15.  Finally,  if  interested  parties  have 
any  alternative  proposals  for  facilitating 
operation  of  the  marketplace  in 
spectrum  capability,  we  request  that 
they  outline  and  describe  such 
alternatives. 

2.  Developing  Policies  That  Maximize 
Potential  Public  Benefits  Enabled  by 
Advanced  Technologies,  Including 
Opportunistic  Devices 

16.  Both  the  Policy  Statement  and  the 
Spectrum  Policy  Task  Force  Report 
emphasize  that  emerging  technologies 
are  creating  significant  new 
opportunities  for  enabling  more 
intensive  and  efficient  use  of  spectrum. 
In  particular,  these  developments 
increasingly  allow  more  users  the 
technical  ability  to  access  unused 
spectrum  in  different  bands  for  short 
periods  of  time,  and  to  do  so  with  more 
tolerance  of  interference  than  in  the 
past.  The  Spectrum  Policy  Task  Force 
noted  that  the  increased  use  of  digital 
technologies  in  general,  and  specific 
advances  in  software-defined  radio, 
frequency-agile  radio,  and  spread 
spectrum  technologies,  were  creating 
new  opportunities  for  spectrum  access 
and  use.  Both  the  Policy  Statement  and 
the  Spectrum  Policy  Task  Force  Report 
noted  that  these  technological  advances 
have  important  implications  with 
respect  to  the  nature  of  policies  the 
Commission  might  adopt  to  facilitate 
access  to  spectrum,  including  access  via 
secondary  markets.  Both  recommended 
that  the  Commission  develop  licensing 
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and  access  models  that  take  this  new 
technological  potential  into  account. 
-   17.  We  seek  comment  hete  on 
additional  steps  that  the  Commission 
can  take  to  implement  spectrum 
licensing  policies  that  eliminate 
imnecessary  regulatory  barriers  and 
promote  the  potential  public  benefits 
made  possible  by  this  increasingly 
dynamic  and  innovative  nature  of 
spectrum  use.  We  agree  with  the 
Spectrum  Policy  Task  Force  Report  that 
these  technological  advances  potentially 
provide  several  answers  to  current  and 
future  spectrum  policy  challenges.  In 
particular,  they  make  possible  more 
intensive  and  efficient  use  of  spectrum. 
They  also  allow  operators  to  take 
advantage  of  the  time  dimension  of  the 
radio  spectrum,  which  could  enable 
additional  access  to  spectrum  for  more 
users  and  services. 

18.  We  also  request  comment  on  the 
recommendations  made  in  the  Spectrum 
Policy  Task  Force  Report  regarding 
Commission  policies  on  access  to 
spectrum  as  provided  by  opportunistic 
devices  in  currently  licensed  bands,  hi 
particular,  we  propose  to  move  forward 
with  the  Task  Force's  general 
recommendation  that,  with  regard  to 
currently  licensed  bands,  the 
Commission  focus  on  advancing  and 
improving  a  secondary  markets 
approach  to  access  to  spectnun  by 
opportimistic  devices  during  the  near 
term.  Under  this  approach,  the 
Commission  initially  would  look  to 
promote  secondary  markets  through 
multiple  steps,  the  first  of  which  we  are 
taking  in  the  Report  and  Order 

19.  The  Spectrum  Policy  Task  Force 
Report  noted  that  a  secondary  markets 
approach  did  not  necessarily  require 
that  the  prospective  opportunistic  user 
negotiate  individually  with  each 
affected  licensee.  It  suggested  that  other 
mechanisms,  such  as  band  managers, 
frequency  coordinators,  and  other 
intermediaries  such  as  clearinghouses, 
could  possibly  manage  the  secondary 
uses  on  licensees'  behalf.  We  seek, 
comment  on  the  possible  use  of  any  or 
all  of  these  mechanisms,  and  how  any 
such  tool  should  be  structured  by  the 
Commission. 

20.  Finally,  we  seek  comment  on 
whether  the  policies  and  procediures 
adopted  in  the  Report  and  Order 
provide  sufficient  flexibility  for 
dynamic  leasing  arrangements  involving 
opportunistic  uses  of  currently  licensed 
spectrum  bands.  If  not,  we  seek 
comment'on  additional  steps  the 
Commission  should  take  consistent  with 
our  statutory  authority.  To  facilitate 
secondary  access  by  opportunistic 
devices,  should  the  Commission  more 
exhaustively  define  the  nature  of  the 


rights  en  bodied  in  "exclusive  use" 
licenses  n  the  Wireless  Radio  Services? 

B.  Forbet  ranee  From  Individualized 
Prior  Coi  amission  Approval  for  Certain 
Categorii  s  of  Spectrum  Leases  and 
Transfers  of  Control/License 
Assignm  mts   ^ 

21.  Thi  I  Report  and  Order  takes 
significad  it  steps  to  facilitate  certain 
categories  of  spectrum  leasing  and  to 
reduce  the  regulatory  process 
requiremlents  that  can  delay  the  timely 
implementation  of  business 
arrangenjents,  increase  transaction 
costs,  anfl  present  potential  regulatory 
uncertaiaty.  Despite  these 
advancements,  however,  we  are 
concemad  that  even  the  streamlined 
regulatomr  process  we  have  established 
for  de  facto  transfer  leasing  may  raise 
uimecessary  hiudles  for  transactions 
that  we  ooiild  find,  as  a  categorical 
determination,  are  consistent  with  the 
public  interest. 

22.  Sidiilarly,  we  have  adopted 
policies  in  the  Report  and  Order  that 
should  significantly  streamline  and 
facilitate! the  regulatory  process 
applicable  to  transfers  of  control  and 
license  assignments  in  a  significant 
number  of  oiu  Wireless  Radio  Services. 
Nevertheless,  we  continue  to  consider 
additional  actions  we  might  take  to 
minimize  any  unnecessary  regulatory 
impedin  ents  to  the  effectuation  of 
marketp  ace  transactions  while  ensuring 
that  we  !  atisfy  our  statutory  obligations 
relevant  to  license  transfers  of  control 
and  assij  nments. 

23.  Th  3  record  before  us  suggests  the 
need  to  « xplore  in  greater  detail  how  to 
grant  inc  reased  flexibility  to  parties  to 
design  1(  asing  arrangements  that  are 
responsi  i^e  to  their  business  needs  and 
to  imple  nent  them  without  facing 
uiinecesi  lary  regulatory  delays.  We  also 
want  to  I  issess  whether  the  public 
interest  i  ibjectives  and  policy  goals  that 
underpii  i  any  revised  approach  to  de 
facto  tra  isfer  leasing  that  we  may  adopt 
are  also  ipplicable  to  some  categories  of 
outright  license  transfers  and 
assignmi  snts.  As  part  of  this 
examination,  we  will  assess  whether,  in 
light  of  4II  relevant  statutory  and  public 
interest  actors,  we  should  strive  to 
provide  jome  parity  in  treatment 
between  lease  arrangements  that  involve 
a  transfe  r  of  de  facto  control  and  full 
assignm  mt  of  licenses  and  transfers  of 
licensee  control.  This  review  thus  must 
assess  tl  e  possible  applicability  of 
forbeara  ice  or  other  streamlining  steps 
to  transs  ction  applications. 

24.  Ffl  rbearance  standard.  Section  10 
of  the  C(  immimications  Act  authorizes 
the  Com  mission  to  forbear  from 
applyin;  ;  any  provision  of  the 


Comnuuiications  Act  with  respect  to 
telecommunications  carriers  or 
telecommunications  services  (or  a 
particular  class  thereof),  provided  a    ^ 
three-pronged  test  is  satisfied.  Wireless 
radio  service  licensees  that  are 
telecommunications  carriers,  as  defined 
by  the  Act,  or  otherwise  provide 
commercial  mobile  radio  services 
(CMRS)  and  common  carrier-based 
services,  fall  within^ the  scope  of  the 
Commission's  statutory  forbearance 
authority.  The  forbearance  proposals  we 
describe  with  respect  to  spectrum 
leasing  thus  would  be  applicable  only  to 
entities  and  services  meeting  this  test.  - 
Regulatory  processing  of  leasing 
transactions  involving  spectrum  and 
authorizations  restricted  to  private  use 
would  not  be  encompassed  within  any 
forbearance-based  structure  we  may 
adopt. 

25.  In  determining  whether 
forbearance  from  the  prior  approval 
processes  is  consistent  with  the  public 
interest,  the  Commission  must  consider 
whether  forbearance  will  promote    • 
competitive  market  conditions, 
including  whether  it  will  enhance 
competition  among  telecommunications 
service  providers,  tf  the  Commission 
determines  that  forbearance  will 
promote  competition  among  providers 
of  telecommunications  services,  that 
determination  may  be  the  basis  for 
finding  that  forbearance  is  in  the  public 
interest  (one  of  the  three  prongs  of  the 
test). 

1.  Forbearance  With  Respect  to  Certain^ 
Spectrum  Leasing  Arrangements 

26.  We  seek  comment  on  whether  to 
forbear  from  individual  prior  review 
and  approval  by  the  Commission  for 
certain  categories  of  leasing 
arrangements  involving  a  transfer  of  de 
facto  control  that  would  not  raise  any 
public  interest  concerns.  We  propose 
particular  benchmarks  or  elements  for 
leasing  transactions  (related  to  the 
public  interest  concerns  we  generally 
consider  in  evaluating  transactions 
involving  a  transfer  of  de  jure  and/or  de 
facto  control)  that  would,  if  satisfied, 
allow  spectrum  lease  agreements  to  be 
handled  imder  the  forbearance  model 
we  propose  in  this  Further  NPRM.  We 
also  seek  comment  on  appropriate 
notification  requirements  for  leases  that 
would  not  be  subject  to  individualized 
prior  approval  under  this  proposal. 

a.  Elements  of  Leasing  Transactions 
That  Would  Not  Require  Prior 
Commission  Approval 

27.  We  propose  to  forbear  from  the 
requirements  of  sections  308,  309,  and 
310(d)  of  the  Commimications  Act  to 
the  extent  necessary  to  permit  us  to 


Federal  Register /Vol.  68,  No.  227 /Tuesday.  November  25,  2003  /  Proposed  Rules 


process  notification  filings  regarding 
leases  involving  a  transfer  of  de  facto 
control  that  satisfy  the  conditions 
enunciated  in  this  section  without  30 
days  prior  public  notice  and  without 
prior  Commission  review  and  consent. 
Rather,  as  discussed  below,  the  parties 
to  the  leasing  arrangement  would  be 
required  to  file  a  notification  with  the 
Commission  within  14  days  of 
execution  of  the  lease.  Responsibility  for 
compliance  with  Commission  rules, 
resolving  interference  issues,  and 
making  Conunission  filings  would  shift 
to  the  lessee,  in  the  same  manner  as 
described  under  the  de  facto  transfer 
leasing  model  in  the  Report  and  Order 
above. 

28.  The  lessee  must  satisfy  applicable 
eligibility  and  use  restrictions  associated 
with  the  leased  spectrum.  For  a  leasing 
agreement  to  be  eligible  for  processing 
pursuant  to  this  forbearance  proposal, 
the  lessee  would  be  required  to  meet 
any  applicable  eligibility  limitations 
and  comply  with  any  use  restrictions 
associated  with  the  spectrum  it  plans  to 
lease.  A  lessee  would  also  have  to  meet 
our  basic  qualification  requirements  for 
holding  an  authorization. 

29.  We  seek  comment  on  this 
proposed  element.  We  note  that 
inclusion  of  this  element  does  not  stand 
as  an  absolute  bar  to  a  lease 
contemplating  spectnun  usage  that  is 
inconsistent  with  applicable  regulations 
but  only  serves  to  prevent  such  a  lease 
proposal  from  being  implemented 
without  prior  public  notice  or 
Commission  review.  We  believe  that,  at 
present,  such  proposals  should  be 
subject  to  Commission  review  and 
evaluation  before  the  lease  is 
implemented.  Is  there  any  way  to  permit 
greater  flexibility  in  lessee  use  of 
spectrum  with  forbearance-based 
notification  without  undermining  other 
policies  adopted  by  the  Commission? 
Do  retaining  use  and  eligibility 
restrictions  for  lessees  as  a  condition  of 
permissible  forbearance  processing 
serve  as  a  significant  barrier  to 
implementation  of  spectrum  leases? 

30.  While  we  propose  to  require  a 
lessee  to  meet  any  eligibility  limitations 
applicable  to  the  licensee  from  which  it 
is  leasing  spectrum,  we  request 
comment  about  how  to  apply  this 
objective,  if  we  adopt  it,  in  the  context 
of  licensees  that  are  designated  entities 
aud/or  entrepreneiu-s.  Should  we 
require  a  lessee  to  be  eligible  for  the 
^ame  level  of  competitive  bidding 
benefits,  such  as  bidding  credits,  as  the 
licensee  from  which  it  is  leasing? 
Should  we  require  only  that  the  lessee 
be  qualified  to  hold  the  license?  If  so,  do 
we  impose  unjust  enrichment 
obligations  on  a  lessee  that  is  qualified 
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for  a  lesser  level  of  competitive  bidding 
benefits?  How  do  we  ensure  that  the 
Commission  has  an  opportunity  to 
calculate  and  collect  any  unjust 
enrichment  payments? 

31.  The  lessee  must  comply  with  the 
foreign  ownership  provisions  applicable 
to  Commission  licensees.  In  order  for 
parties  to  a  lease  to  avail  themselves  of 
forbearance  processing  as  discussed  in 
this  Further  NPRM,  we  first  propose 
that,  for  a  lease  involving  any  radio 
authorization,  the  lessee  not  be  a  foreign 
government  or  the  representative 
thereof.  This  limitation  is  derived  from 
section  310(a),  which  is  an  absolute  ban 
on  foreign  government  holding  of 
Conunission  radio  authorizations. 
Second,  for  leases  involving  common 
carrier  radio  authorizations,  we  propose 
that  the  lessee  must  meet  the 
requirements  of  sections  310(b)(1) 
through  (3),  i.e.,  it  must  not  be  an  alien 
or  a  representative  thereof,  a  corporation 
organized  under  the  laws  of  any  foreign 
government,  or  have  more  than  20 
percent  direct  foreign  ownership.  Third, 
we  propose  that,  as  a  condition  of 
eligibility  for  forbearance,  the  lessee 
must  not  have  more  than  25  percent 
indirect  foreign  ownership,  or  must 
have  previously  obtained  a  declaratory 
ruling  from  the  Commission  in  advance 
of  entering  into  the  subject  lease  that  its 
lease  of  the  spectrum  at  issue  is 
consistent  with  the  Commission's 
foreign  ownership  policies. 

32.  We  request  parties  to  address  the 
merits  of  applying  the  proposed  foreign 
ownership  conditions.  Do  the 
conditions  ensxu^  that  we  are  meeting 
our  obligations  to  enforce  and  apply 
sections  310(a)  and  (b)  in  the  context  of 
spectrum  leases  that  we  allow  to 
IJroceed  without  individualized  prior 
Commission  approval  of  a  lease 
arrangement?  What  risk  exists  that 
parties  could  attempt  to  escape  the 
applicability  of  the  foreign  ownership 
limitations  by  implementing  a  lease 
following  only  notification  to  the 
Commission?  Conversely,  is  this 
element  too  strict  in  terms  of  applying 
oiu-  foreign  ownership  policies?  Is  there 
any  way  we  can  expand  the  scope  of 
permissible  indirect  foreign  ownership 
in  lessees  where  we  are  not  individually 
reviewing  the  application? 

33.  We  note  tnat,  as  part  of  our  foreign 
ownership  review  process,  we 
coordinate  with  Executive  Branch 
agencies  to  ensure  that  the  level  and 
identity  of  the  foreign  ownership  does 
not  present  any  concerns  with  respect  to 
national  seciuity,  law  enforcement, 
foreign  policy,  or  trade  policy.  We  seek 
comment  on  whether  our  proposed 
foreign  ownership  conditions  for 
forbearance  raise  any  questions 


concerning  enforcement  of  national 
security,  law  enforcement,  foreign 
policy,  or  trade  policy  by  Executive 
Branch  agencies.  What  steps  do  we  need 
to  take  to  ensure  that  national  seciuity 
and  other  concerns  addressed  by 
Executive  Branch  agencies  are 
satisfactorily  handled?  We  note  that  no 
Executive  Branch  agencies  provided 
comments  for  the  record  on  this  issue 
and  particidarly  seek  their  input  at  this 
time. 

34.  The  spectrum  lease  arrangement 
must  not  raise  any  competitive 
concerns.  The  Commission 
acknowledges  in  the  Report  and  Order 
the  potential  competitive  effects  that 
may  be  associated  with  a  spectnun 
lease.  We  seek  to  clarify  under  what 
conditions  leases  would  not  pose  any 
significant  risk  to  our  competition 
policies  such  that  we  would  allow  these 
transactions  to  proceed  without 
individual  Commission  review  and 
approval.  We  note  that  to  the  extent  we 
can  create  more  certainty  for  the  parties 
involved  in  transactions,  we  are  more 
likely  to  promote  efficient  secondary 
markets. 

35.  The  benchmarks  under  which  we 
would  allow  spectnun  leases  to  proceed 
without  prior  Commission  approval 
must  consider  the  competitive  effects  on 
both  the  input  and  output  markets.  The 
input  market  looks  at  the  spectnun  and 
the  number  of  licensees  in  an  area, 
while  the  output  market  concerns  itself 
with  wireless  service  and  the  number  of 
entities  actually  providing  service.  If 
concentration  increases,  in  the  output 
market  (i.e.,  the  number  of  service 
providers  decreases)  as  a  result  of  a 
transaction,  there  is  a  potential  that 
higher  prices  may  be  charged  to 
consumers.  If  concentration  in  the  input 
market  increases  [i.e.,  fewer  licensees), 
then  there  is  a  potential  that  higher 
prices  will  be  charged  to  the  actual 
providers  of  service  for  use  of  the 
spectrum,  also  leading  to  higher  prices 
to  consiuners. 

36.  For  the  output  market,  we  look  at 
the  effect  on  service  providers.  We 
propose  that,  in  order  to  be  eligible  for 
forbearance  processing  under  3iis 
proposal,  a  spectrum  lease  arrangement 
must  not  result  in  the  loss  of  service  in 
any  geographic  area  by  an  independent, 
facilities-based  CMRS  provider  involved 
in  the  transaction.  We  note  that  this 
requirement  should  impose  no  burden 
on  spectrum  licensees  that  provide 
service  in  a  given  market  and  that 
simply  wish  to  lease  imused  portions  of 
their  spectnun.  Nor  should  this 
requirement  burden  licensees  that  have 
not  constructed  and  are  therefore  not 
providing  service.  The  only  effect  of  this 
condition  should  be  on  a  licensee  that 
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is  providing  service  and  that,  as  a  result 
of  a  contemplated  lease,  would  cease  to 
provide  such  service.  We  decline,  at  this 
time,  to  forbear  £ram  review  of  this  latter 
class  of  lea^s.  We  request  comment 
whether  this  is  an  appropriate  safe 
harbor  or  whether  some  other 
benchmark  would  more  effectively  serve 
the  public  interest  while  ensuring  that 
spectrum  lease  applications  processed 
pursuant  to  forbearance-based 
procedures  do  not  pose  imacceptable 
thi^ats  to  our  competition  policies.  If  we 
adopt  this  or  another  safe  harbor,  we 
request  comment  whether  we  should 
require  the  licensee,  the  lessee,  or  both 
to  certify  that  the  lease  would  not  result 
in  the  loss  of  an  existing,  independent 
competitor  in  the  geographic  area 
encoinpassed  within  the  lease. 

37.  For  the  input  market,  we  consider 
the  potential  competitive  effects  by 
looking  at  the  amount  of  spectrum  held 
by  the  parties  involved  in  the  lease.  For 
leases  involving  a  transfer  of  de  facto 
control,  we  propose  to  consider  the 
lessee  as  having  influence  over  the 
spectrum  encompassed  within  the 
subject  lease  agreement.  In  the  case  of 
de  facto  transfer  leasing,Hhe  lessee  is 
gaining  sufBcient  control  of  the 
spectfum  to  be  able  to  affect 
competition  in  the  geographic  area 
encompassed  by  the  lease.  Although  the 
Commission  has  eliminated  the 
spectrum  cap  it  applied  to  certain  CMRS 
offerings  and  replaced  it  with  a  case-by- 
case  examination  of  the  competitive 
effects  of  a  proposed  transaction,  we 
believe  that  a  defined,  readily 
understood  benchmark  is  necessary  in 
this  context.  Identifying  a  readily 
ascertainable  safe  harbor  provides 
certainty  to  parties.  We  request 
commenters  to  provide  us  with 
recommendations  for  a  safe  harbor 
definition  that  satisfies  these  objectives, 
including  a  discussion  of  how  the 
proposed  safe  harbor  level  will  ensure 
that  no  significant  competitive  issues 
are  posed  by  a  particular  lease 
transaction. 

38.  We  note  that  oiu*  prior  spectrum 
cap  addressed  only  CKQIS  offerings, 
which  are  a  subset  of  the  wireless 
services  to  which  we  are  proposing  to 
extend  the  opportunity  to  implement 
spectrum  leases  without  advance 
individualized  review  by  the 
Commission.  As  a  supplement  to  or 
replacement  of  a  defined  CMRS 
benchmark,  we  covdd  specify  that  a 
lessee  have  an  attributable  interest  in  no 
more  than  a  specified  amoimt  of 
common  carrier  wireless  spectrmn  in 
the  geographic  market.  We  request 
commenters  endorsing  a  limitation 
based  on  total  common  carrier  wifeless 
spectrum  to  discuss  the  appropriate 


level  am  the  justification  for  their 
recommi  tndation. 

39.  W  I  request  comment  on  these 
proposa  s  for  ensuring  that  spectrum 
leases  fc  '  which  we  no  longer  require 
prior  in(  ividualized  review  and 
approva  do  not  raise  competitive 
issues.  V  ^ith  regard  to  competitive 
issues,  t  D  we  need  to  be  concerned  only 
about  CI  IRS  spectnun?  Are  there  any 
individi  al  services  covered  by  our 
proposals  in  this  Further  NPRM  for 
which  vie  need  to  be  concerned  about 
potential  anticompetitive  effects 
resulting  from  aggregation  of  spectnun? 
Are  therfc  other  groups  of  services 
(similar  o  the  services  previously 
covered  jy  the  CMRS  spectrum  cap — 
PCS,  eel  ular,  and  certain  SMR 
spectrui  0  for  which  we  should 
establisl  a  total  spectrum  aggregation 
benchm  irk  in  order  to  prevent  any 
adverse  :ompetitive  effects  stemming 
from  sp<  ctnun  leases  implemented 
without  pprior  Commission  approval? 
How  shi  luld  we  account  for  leases  of 
private  !  pectrum  in  this  competitive 
benchm  irk  setting?  How  should  we 
determii  le  what  spectrum  is  attributable 
to  a  part  cular  entity  for  competition 
analysis  purposes?  Should  we  consider 
a  test  ba  sed  on  "significant  influence" 
over  the  spectrum? 

40.  W  len  combined  with  our 
benchm  uk  protecting  the  level  of 
competi  don  in  the  output  market,  is  a 
benchm  irk  tied  to  level  of  spectrum 
aggrega^on,  whether  for  CMRS  only, 
other  sets  of  services,  or  common  carrier 
wirelesd  services  generally,  an 
appropnate  means  for«nforcing  our 
competsion  policies  in  the  context  of 
spectrum  leases  that  may  proceed 
withoutjprior  Commission  review  and 
approva?  We  seek  to  ensure  that  any 
benchmprks  we  define  are  not  too 
restrictive  and  thus  likely  to  impede 
marketalace' arrangements  that  do  not 
raise  any  competitive  concerns. 
Converasly,  we  wish  to  avoid 
benchmBrk  levels  that  present 
unacceptable  levels  of  competitive  risk. 
Is  there  H  better  way  to  define  a 
compel  live  benchmark? 

41 .  yl  {dressing  any  other  public 
interest  concerns  associated  with 
spectra,  n  leases  implemented  pursuant 
to  forbe  irance  procedures.  Finally,  we 
seek  CO]  tunent  on  whether  spectrum 
leasing  urangements  involving  transfers 
of  de  fa  :to  control  may  raise  any  other 
public  i  nterest  concerns  that  we  need  to 
address  in  defining  those  types  of  leases 
that  cou  Id  be  implemented  without 
individualized  prior  approval  under  an 
exercise  of  oiu  forbearance  authority. 
We  reqi  lest  that  commenters  identifying 
any  oth  jr  relevant  public  interest 
consid^ations  discuss  whether  those 


concerns  can  be  addressed  by  some 
form  of  benchmark  or  safe  harbor,  and 
what  that  benchmark  or  safe  harbor 
might  be. 

42.  Are  these  proposed  prerequisites 
to  spectnun  leasing  sufficiently  clear  to 
permit  licensees  and  lessees  to  readily 
comply  with  them  and  to  provide  the 
information  required  by  a  modified 
Form  603  that  we  would  employ  for 
purposes  of  notifying  us  of  a  spectrum 
lease?  Are  there  any  steps  we  can  take 
to  simplify  any  of  these  benchmarks  and 
to  facilitate  licensee/lessee  compliance 
therewith? 

43.  Under  the  proposed  forbearance 
model,  parties  would  be  able  to 
implement  a  lease  after  filing  the 
required  notification  and  without  any 
prior  Commission  review  necessarily 
having  occurred.  The  Commission  and 
members  of  the  public  would  be 
allowed  to  review  the  notification  and 
the  Commission  could  request 
additional  information  from  the  parties 
if  so  warranted.  As  a  result,  could 
forbearance  processing  undercut  our 
ability  to  enforce  our  policies?  What 
actions  can  and  should  we  take  in 
response  to  a  spectrum  lease  that  is 
improperly  implemented  under  our 
forbearance  processing  proposal? 

b.  Notification 

44.  As  part  of  our  forbearance 
proposal,  we  propose  that  the  parties  to 
a  spectrum  lease  arrangement  that 
qualifies  for  forbearance  be  required  to 
file,  within  14  days  of  executing  the 
lease,  a  notification  with  the 
Commission  similar  to  that  filed  by 
parties  to  a  pro  forma  assignment  or 
transfer  of  control,  including  the  date  on 
which  the  parties  expect  to  put  the  lease 
into  effect.  The  notifications  would  be 
placed  on  an  informational  public 
notice  on  a  weekly  basis,  and  would  be 
"deemed  approved"  as  of  the  date  of  the 
public  notice.  We  seek  conunent  on  this 
proposal  as  well  as  any  other  proposal 
that  commenters  might  suggest. 

45.  We  note  that  by  placing  the 
notifications  on  public  notice,  we 
provide  members  of  the  public  with  the 
opportunity  to  scrutinize  such  filings, 
similar  to  our  handling  of  notifications 
concerning  pro  forma  transfers  of 
control  and  assignment  of  licenses.  Any 
interested  party  would  be  entitled, 
consistent  with  our  rules  and  policies 
concerning  standing,  to  file  a  petition 
for  reconsideration  within  30  days  of 
the  date  of  that  informational  public 
notice.  Similarly,  Commission  staff 
would  be  able  to  reconsider  the  grant  on 
its  own  motion  within  30  days  of  the 
public  notice  date,  and  the  Commission 
would  be  able  to  reconsider  the  grant  on 
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its  own  motion  within  40  days  of  the 
public  notice  date. 

46.  We  note  that  we  want  to  ensure 
that  we  have  sufficient  information 
about  lease  arrangements  in  order  to 
effectuate  our  public  interest 
responsibilities  while  minimizing  the 
burden  on  the  filing  parties  in  terms  of 
the  information  they  must  submit  to  the 
Commission.  Accordingly,  we  request 
parties  to  discuss  the  types  of 
information  and  level  of  detail  that 
should  be  included  in  leasing 
notifications  filed  in  accordance  with 
this  proposed  procediu-e.  How  much 
detail  should  Uie  parties  provide 
regarding  the  ownership  and  affiliates  of 
a  lessee?  What  information  should  the 
parties  provide  about  any  spectrum 
overlaps  created  by  a  spectnun  lease? 

c.  Compliance  With  the  Forbearance 
Standard 

47.  As  noted  above,  forbearance  from 
prior  approval  for  spectrum  leases 
involving  a  transfer  of  de  facto  control 
would  be  available  only  where 
telecommimications  carriers  and 
telecommunications  services  are 
involved  in  the  transaction.  We  believe 
that,  if  we  establish  the  benchmarks 
oudined  above  or  something 
comparable,  forbearing  fi-om  the  public 
notice  and  prior  approval  requirements 
would  meet  the  test  imposed  by  section 
10. 

48.  We  request  commenters  to  address 
whether  the  conditions  we  have 
proposed  above  for  permitting  leases  to 
proceed  without  prior  public  notice  and 
Commission  review  and  approval  satisfy 
the  section  10  requirements  to  support 
adoption  of  forbearance.  Specifically, 
have  we  accurately  assessed  satisfaction 
of  the  section  10  requirements  in  this 
context?  Can  parties  provide  any  further 
explanation  why  forbearance  from  the 
30-day  public  notice  period  and 
individualized  prior  Commission 
review  and  approval  supports  a  finding 
that  the  section  10  test  has  been  met? 
Are  there  other  factors  that  need  to  be 
assessed  in  making  the  section  10 
determination?  To  the  extent  parties 
suggest  alternative  or  additional 
conditions  and  benchmarks  to  be  used 
to  define  leasing  arrangements  that  can 
be  processed  on  a  forbearance  basis,  we 
request  that  they  address  in  detail  the 
section  10  implications  of  their 
proposals. 

2.  Eliminating  Prior  Commission 
Approval  for  Spectrum  Leases  Involving 
Non-Telecommunications  Carriers  and 
Non-Telecommunications  Services 

49.  Because  our  section  10 
forbearance  authority  applies  only  to 
providers  of  telecommunications 


services,  we  may  forbear  from  appl)ring 
section  310(d)  requirements  only  for 
leases  involving  telecommunications 
carriers  and  telecommimications 
services.  Nevertheless,  we  wish  to 
explore  whether  we  can  provide  similar 
relief  to  parties  whose  lease  transactions 
otherwise  meet  the  conditions  we  have 
proposed  above  for  forbearance 
processing  but  do  not  fall  within  the 
scope  of  section  10.  We  believe  such 
action  is  necessary  and  appropriate  in 
order  to  place  substantively  similar 
wireless  transactions  involving  different 
tjrpes  of  Ucenses  on  a  comparable  basis 
and  to  minimize  unnecessary  regulatory 
discrimination. 

50.  As  a  practical  matter,  many 
licenses  that  are  beyond  the  scope  of 
section  10  are  not  subject  to  the 
statutory  requirement  of  30  days  public 
notice  prior  to  Commission  approval, 
which  applies  only  to  common  carrier 
and  broadcast  licenses.  Nonetheless, 
section  310(d)  requires  prior 
Commission  review  and  approval  of  all 
transaction  applications  involving  non- 
common  carrier  and  non-broadcast 
licenses  (as  well  as  applications 
involving  common  carrier  and  broadcast 
licenses).  While  the  review  period  may 
be  shortened  because  the  30-day  public 
notice  period  is  not  required  as  part  of 
that  process,  the  requirement  of  prior 
Commission  approval  can  still  cause 
delays  and  costs  for  parties  seeking  to 
enter  into  such  transactions,  many  of 
which  raise  no  significant  public 
interest  issues. 

51.  We  therefore  seek  comment  on 
whether  and  how  the  Commission  can 
structure  its  review  to  minimize 
possible  delays  in  processing  time  for 
leases  involving  non- 
telecommimications  carriers  and  non- 
telecommunications  services.  (We  note 
that  this  proposal  encompasses  only 
services  covered  by  the  Report  and 
Order  and  services  that  might  be  added 
pursuant  to  this  Further  I\fPRM.  Are 
there  policy  or  legal  barriers  to 
designating  additional  categories  of 
leases  involving  non- 
telecommunications  carriers  and  non- 
telecommunications  services  that  would 
not  be  subject  to  prior  approval?  Do  we 
have  authority  to  take  action  under 
other  existing  provisions  of  the 
Communications  Act?  Are  there  any 
other  steps  we  can  take  in  our 
processing  of  spectrum  lease 
applications  and/or  notifications  related 
to  such  facilities  to  help  place  these 
types  of  filings  on  comparable  footing 
with  spectnun  leases  involving  only 
telecommunications  services  and 
telecommunications  carriers? 


3.  Forbearance  With  Respect  to  Certain 
Transfers  and  Assignments 

52.  We  seek  to  promote  secondary 
markets  generally.  Secondary  markets 
include  not  only  spectrum  leasing 
arrangements  but  also  transfers  of 
control  of  licensees  and  assignment  of 
licenses.  In  order  to  not  distort  the 
marketplace  in  favor  of  spectrum  leases 
and  against  transfers  or  assignments  that 
might  otherwise  be  pursued  as  a  matter 
of  sound  business  decision-making,  we 
believe  it  is  important  to  ensure  that 
leases  involving  the  temporary  transfer 
of  de  facto  control  and  transfers  and 
assignments  involving  the  permanent 
transfer  of  de  facto  and  de  jure  control 
are  treated  consistently  to  the  extent 
feasible  under  our  statutory  obligations. 
We  further  believe  that  many  of  the 
same  policy  and  public  interest 
considerations  that  apply  in  the  leasing 
context  are  equally  applicable  to 
transfers  and  assignments.  Accordingly, 
we  seek  comment  in  this  section  on 
whether  to  use  our  forbearance 
authority  to  permit  certain  transfers  of 
control  and  assignment  of  licenses  to 
proceed  without  prior  individualized 
Commission  review  and  consent,  based 
on  benchmarks  similar  to  those  we 
propose  to  use  in  the  leasing  context. 
We  ask  parties  to  address  whether  the 
differences  between  a  transfer  of  de  jure 
and  de  facto  control,  on  the  one  hand, 
and  the  transfer  of  de  facto  control  alone 
piu-suant  to  a  lease  agreement,  on  the 
other  hand,  warrant  similar  or  distinct 
regulatory  treatments.  In  addition  to  the 
fact  that  one  type  of  transaction  involves 
a  transfer  of  dejure  control,  we  note  that 
such  a  transfer  also  is  irrevocable. 
Under  a  lease,  in  contrast,  the  licensee 
retains  an  interest  in  the  authorization 
and  may  revoke  the  lease  under  the 
terms  agreed  to  by  the  parties  or  as 
prescribed  by  oiu-  rules  and  policies. 

53.  Specifically,  we  seek  comment  on 
whether  transfers  of  control  and 
assignment  of  licenses  (including 
applications  proposing  to  disaggregate 
spectrum  and/or  partition  a  geographic 
area,  or  a  partial  assignment)  meeting 
certain  conditions  or  benchmarks  coiUd 
be  eligible  for  a  forbearance-based 
notification-only  consent  process.  Could 
we  determine  that  prior  r^Wew  of  such 
transactions  is  not  necessary  to  fulfill 
our  public  interest  duties  and  goals? 
Clearly,  any  transfer  and  assignment 
arrangements  found  to  be  eligible  for 
forbearance-based  regulatory  processing 
must  be  subject  to  appropriate 
conditions  to  ensure  that  crucial 
Commission  policies  are  not  thwarted 
by  means  of  secondary  market 
arrangements.  Would  allowing  these 
categories  of  transactions  to  proceed 


66238 


Federal  Register /Vol.  68.  No. 


227 /Tuesday.  November  25.  2003 /Proposed  Rules 


with  a  minimiun  of  regulatory  cost  and 
delay  facilitate  the  movement  of 
spectrum  in  the  secondary  market  to  its 
highest  valued  use,  improve  efficient 
use  of  spectrum,  increase  opportimities 
for  access  to  spectnun  where  needed, 
and  benefit  wireless  consumers  by 
enhancing  the  services  made  available 
to  them? 

54.  If  we  were  to  permit  transfers  of 
control  and  assignment  of  licenses  to 
proceed  on  a  notification-only  basis,  we 
request  comment  on  transactions 
involving  unjust  enrichment  payments 
and/or  the  assumption  by  a  transferee  or 
assignee  of  the  licensee's  installment 
payment  plan  terms.  Under  such  a 
regulatory  structure,  should  the 
presence  of  either  one  or  both  of  these 
factors  disqualify  a  transfer  of  control  or 
assigmnent  of  license  from  processing 
under  our  forbearance  procedures? 
Alternatively,  would  we  be  able  to  build 
a  process  for  determining  the  amount  of 
the  applicable  unjust  enrichment 
payment  as  well  as  preparing  and 
signing  the  documents  necessary  for  a 
transferee  or  assignee  to  assume  some 
portion  or  all  of  a  licensee's  installment 
payment  obligaticms  that  ensures  that 
these  efforts  do  not  unduly  delay 
implementation  of  a  lease  agreement 
while  affording  the  Commission 
sufficient  time  to  act? 

55.  If  we  were  to  allow  transfers  of 
control  and  assignment  of  licenses  to 
proceed  without  prior  Commission 
approval,  what  safe  harbors  or 
conditions  should  we  impose  to  ensm« 
that  our  public  interest  objectives  are 
not  impeded  by  permitting  such 
transactions  to  proceed  without 
individualized  Commission  review?  We 
could  apply  the  same  conditions  and 
elements  set  forth  above  for  spectrum 
lease  arrangements,  including:  the 
transferee  or  assignee  must  satisfy 
applicable  eligibility  and  use 
restrictions  associated  with  the  licensed 
spectrum;  the  transferee  or  assignee 
must  comply  with  the  foreign 
ownership  requirements  applicable  to 
Commission  licensees;  the  transfer  or 
assignment  must  not  raise  any 
competitive  concerns;  and,  the  transfer 
or  assigiunent  must  not  raise  any  other 
public  interest^concems,  to  the  extent 
we  determine  we  need  to  adopt  any 
other  benchmarks  or  conditions. 

56:  We  request  commenters  to  assess 
the  appropriateness  of  each  of  these 
conditions  in  applying  forbearance  from 
prior  public  notice  and  Commission 
consent  to  transfers  of  control  and 
assignment  of  licenses.  Further,  the 
same  questions  raised  regarding  these 
conditions  and  benchmarks  in  the 
context  of  spectrum  leasing  eligible  for 
fioifaeaiance  processing  are  applicable  in 


this  context,  and  we  request  interested 
parties  td  address  those  matters  here  as 
well.  In  particular,  would  forbearance 
from  priQT  Commission  approval  for 
transfers  land  assignments  that  meet 
these  conditions  facilitate  our  objectives 
for  develppment  of  secondary  markets? 
Would  comparability  of  treatment 
between  Bpectrum  leases,  on  the  one 
hand,  and  transfers  of  control  and 
license  a  isignments,  on  the  other  hand, 
help  proi  Qote  a  marketplace  that 
provides  incentives  to  parties  to  employ 
the  most  ^appropriate  arrangements  and 
more  effectively  drive  spectrum  use  to 
its  highe  it  valued  use?  La  light  of  the 
fact  that  ransfers  and  assignments 
involve  t  ransfer  of  de  jure  as  well  as  de 
facto  coi  trol,  and  on  a  permanent  basis, 
should  u  e  impose  any  conditions  on 
forbearai  ice  that  would  not  apply  in  the 
leasing  c  mtext? 

57.  If  \  re  were  to  pursue  forbearance 
for  trans:  er  and  assignment 
applicati  ans,  should  we  employ  the 
same  not  ification  requirements  as 
propose(  for  spectrum  leases  in  a 
forbearai  ice  regime  as  set  forth  in  the 
Report  a  id  Order?  Does  this  provide 
sufficient  notice  to  interested  parties,  in 
light  of  the  differences  between 
spectruia  leases  and  transfers  of  dejure 
and  def^cto  control?  Could  this  process 
be  revisad  in  any  way  to  achieve  a  better 
balance  among  the  competing  public 
policy  oljectives  implicated  by  any 
such  pla  1  for  forbearance  for  transfers 
and  assi]  jmients? 

58.  W«  request  commenters  to  address 
whether  the  forbearance  conditions 
noted  ah  3ve  would  satisfy  the  section  10 
requiren  ents  for  extending  forbearance 
to  some  ipplications  involving  transfers 
of  contrc  1  and/or  license  assignments. 
Can  part  es  provide  any  further 
explanal  ion  why  forbearance  from  the 
30-day  p  ublic  notice  period  and 
individiialized  prior  Commission 
review  aiid  approval  supports  a  finding 
that  the  Section  10  test  has  been  met?  To 
the  exteat  parties  suggest  alternative  or 
additional  conditions  and  benchmarks 
to  be  used  to  define  transfers  of  control 
and  assignment  of  licenses  that  might  be 
processal  on  a  forbearance  basis,  we    ~ 
request  that  they  address  in  detail  the 
section  jo  implications  of  their 
proposals. 

59.  In  assessing  whether  forbearance 
fit)m  pri  )r  public  notice  and 

individi  alized  Conmiission  review  meet 
the  secti  3n  10  test,  we  request 
commei  ters  to  consider  the  provisions 
of  sectio  n  310(d],  in  particular  the 
requiren  lent  that  no  transfer  of  control 
or  assigi  ment  of  license  may  take  place 
unless  t^e  Commission  finds  that  "the 
public  interest,  convenience,  and 
necessity  will  be  served  thereby."  The 


statutory  transfiar  of  control  obligations 
help  to  ensure  that  a  licensee,  initially 
found  qualified  to  hold  a  Commission 
authorization,  doe?  not  in  tara  replace 
itself  with  an  imqualified  entity  or 
somehow  use  the  transfer/assignment 
process  to  shirk  its  obligations  to  the 
Commission.  We  wish  to  ensure  that 
any  forbearance  policies  adopted  in  the 
context  of  transfer  and  assignment 
applications  will  not  undercut  our 
ability  to  carry  out  this  obligation. 

60.  We  acknowledge  that  in  seeking 
comment  on  extending  forbearance 
policies  to  some  transfer  and  assignment 
applications,  we  are  striving  to  balance 
competing  goals.  We  anticipate  that 
more  successful  functioning  of 
secondary  markets — ^both  spectrum 
leases  and  outright  transfers  and 
assignments — ^will  benefit  consumers  by 
increasing  the  range  of  wireless  services 
available  to  them  and  driving  spectrum 
to  its  highest  valued  use.  But  our  public 
interest  considerations  are  not  limited 
solely  to  an  assessment  of  competitive 
issues.  We  must  also  look  to  the 
Conunission's  other  statutory  objectives 
in  weighing  whether  forbearance  from 
traditional  application  processing  for 
transfer  and  assignment  applications  in 
total  furthers  the  public  interest  and 
whether  it  can  be  authorized  in 
accordance  with  the  provisions  of 
section  10.  We  specifically  request 
comment  from  interested  parties 
regarding  all  the  factors  that  should  be 
taken  into  account  in  making  our  public 
interest  calculus  in  this  situation. 

61.  Finally,  to  the  extent  that  we 
pursue  forbearance  from  traditional 
regulatory  processing  for  substantial 
transfer  and  assignment  applications  in 
the  Wireless  Radio  Services 
encompassed  within  the  Report  and 
Order  or  in  any  additional  services 
based  on  this  Further  NPRM,  relief  from 
prior  public  notice  and  Commission 
approval  requirements  would  be 
available  only  for  telecommunications 
services  and  telecommunications 
carriers.  In  a  manner  parallel  to 
adopting  forbearance-based  notification 
processing  for  spectrum  leases,  we 
recognize  the  need  to  provide  consistent 
treatment  to  similar  types  of  wireless 
service  licenses.  In  addition,  in  the  case 
of  transfers  and  assignments,  there  is  a 
real  likelihood  in  today's  enviroimient 
that  a  licensee  would  have  licenses  that 
would  be  eligible  for  forbearance  and 
some  that  would  not.  We  seek  conunent 
on  how  to  ensiu«  that  we  can 
expeditiously  process  a  proposed 
transfer  of  control  or  assigmnent  of 
Ucense  that  involves  both  categories  of 
licenses.  Are  there  alternative  ways  we 
can  streamline  processing  of  transfer 
and  assignment  applications  involving 
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non-telecommunications  services  and 
non-telecommunications  carriers?  We 
note  that  we  seek  comment  only  with 
respect  to  services  covered  by  the 
Report  and  Order  and  services  that 
might  be  added  piusuant  to  this  Further 
NPRM. 

C.  Extending  the  Policies  Adopted  in  the 
Report  and  Order  to  Additional 
Spectrum-Based  Services 

62.  In  the  Report  and  Order,  we 
extend  oiu  new  leasing  policies  to  most 
Wireless  Radio  Services  in  which 
licensees  hold  exclusive  rights  to  use 
,    the  licensed  spectrum.  We  wish  to 
consider  extending  oiu-  leasing  policies, 
as  adopted  in  the  Report  and  Order  and 
as  they  may  be  modified  based  on  this 
Further  NPRM.  to  additional  spectnun- 
based  services.  In  light  of  our 
conclusions  about  the  public  interest 
benefits  of  spectrum  leasing  in  the 
services  for  which  we  have  adopted 
spectrum  leasing  policies,  we  consider 
in  this  Further  NPRM  whether  we 
should  extend  the  policies  adopted  in 
the  Report  and  Order  to  some  of  the 
radio  services  that  we  have  excluded  to 
date. 

63., Public  safety  services.  Oui  Public 
Safety  Radio  Pool  is  regulated  pursuant 
to  part  90  of  oiu  rules.  State  and  local 
jurisdictions  rely  upon  our  Public  Safety 
Radio  Pool  to  carry  out  their  public 
safety  obligations.  The  pool 
encompasses  the  licensing  of  the  radio 
communications  of  state  and  local 
governmental  entities  and  certain  other 
categories  of  activities.  Commimications 
transmitted  over  these  facilities  may 
include  communications  among 
members  of  a  firefighting  team, 
directions  to  an  ambulance  crew,  and 
coordination  among  different  police  and 
fire  agencies  responding  to  a  regional 
crisis.  In  many  instances,  such  public 
safety  communications  are  highly  time- 
critical,  but  episodic  in  nature. 

64.  We  seek  comment  here  on 
whether  to  permit  licensees  in  the 
Public  Safety  Radio  Pool  to  lease  access 
rights  to  their  licensed  spectnun. 
Initially,  we  note  that  any  such  leasing 
would  be  a  volimtary  transaction  by  a 
public  safety  licensee,  and  not  the  use 
of  this  spectrum  by  third  parties  without 
consent  by  that  licensee.  We  also 
recognize  that  public  safety  licensees 
require  near-instant  access  to  their  full 
spectrum  capacity,  when  demand  surges 
due  to  emergencies.  Using  traditional 
technology,  the  only  way  to  guarantee 
such  access  has  been  full-time  dedicated 
spectrum.  New  technologies,  however, 
may  allow  both  ultra-reliable  near- 
instant  access  by  public  safety  licensees 
and  use  by  other  licensees  at  times  of 
low  public  safety  demand.  We  note  that 


the  Spectrum  Policy  Task  Force 
reconunended  that  the  Conunission 
consider  permitting  public  safety 
licensees  to  lease  their  spectrum  usage 
rights  imder  conditions  in  which  they 
could  immediately  reclaim  and  use  their 
spectrum  in  such  emergencies.  Some 
have  proposed  to  allow  public  safety 
licensees  to  lease  their  spectrum  to 
others  on  an  intemiptible  basis, 
whereby  third  parties  could  lease  under 
the  condition  that  they  would 
immediately  cease  using  the  spectrum  if 
the  public  safety  licensees  exercised 
their  right  to  preempt  such  leased  use. 
Under  these  circiunstances,  the  public 
safety  entity  would  lose  no  access  to  use 
of  its  spectrum,  which  it  nevertheless 
could  also  make  available  at  certain 
times  to  third  parties.  We  intend  to 
begin  a  proceeding  later  this  year  on 
cognitive  radio  technologies,  including 
those  that  would  enable  intemiptible 
spectrum  leasing.  That  proceeding  will 
consider  the  state  of  technology  as  well 
as  changes  to  the  Commission's 
technical  rules,  policies,  procedures,  or 
practices  that  could  facilitate  the 
economic  development  qf  such 
technologies. 

65.  In  fight  of  this,  we  request  that 
commenters  evaluate  whether  we 
should  permit  public  safety  licensees  to 
lease  their  spectrum  to  third  parties. 
Generally,  we  ask  whether  leasing  in 
this  spectrum  will  further  the  public 
interest,  for  instance,  by  resulting  in 
more  efficient  use  of  the  public  safety 
spectrum,  by  providing  another  avenue 
for  multiple  public  safety  entities  to  use 
the  same  spectrum,  and/or  of  providing 
financial  resources  to  public  safety 
licensees.  Should  we  permit  public 
safety  licensees  to  lease  to  entities  that 
are  not  eligible  to  obtain  a  public  safety 
authorization,  which  would  provide  for 
a  larger  niunber  of  possible 
arrangements?  If  we  permit  leasing  of 
public  safety  radio  pool  spectrum, 
should  it  be  subject  to  any  special  rules 
in  light  of  the  importance  of  ensuring 
adequate  access  to  spectrum  for  public 
safety  purposes?  Parties  supporting 
leasing  in  the  public  safety  frequencies 
should  identify  any  elements  of  such 
arrangements  that  the  Commission 
should  consider  in  adopting  policies. 

66.  We  also  seek  comment  on  the 
significance,  if  any,  of  the  1997 
Bdanced  Budget  Act  for  spectrum 
leasing  of  700  MHz  public  safety 
spectrum.  In  that  Act,  Congress  directed 
the  Conunission  to  reallocate  24  MHz  of 
the  spectrum  recovered  bxtm  TV 
channels  60-69  for  pubUc  safety 
services,  and  the  Conunission  did  so 
shortly  thereafter.  Congress  specifically 
defined  the  "public  safety  services"  that 
are  intended  to  benefit  from  this 


spectrum  allocation.  Section  337(f)  of    . 
the  Communications  Act  defines  the 
term  "public  safety  services"  as 
services:  "(A)  the  sole  or  principal 
piupose  of  which  is  to  protect  the  safety 
of  life,  health,  or  property;  (B)  that  are 
provided— (i)  by  State  or  local 
government  entities;  or  (ii)  by 
nongovernmental  organizations  that  are 
authorized  by  a  governmental  entity 
whose  primary  mission  is  the  provision 
of  such  services;  and  (C)  that  are  not 
made  commercially  available  to  the 
public  by  the  provider." 

67.  We  seek  comment  on  whether  this 
allocation  of  spectrum  under  section 
337(a)(1)  affects  the  ability  of  Ucensees  - 
in  the  Public  Safety  700  MHz  band  to 
lease  this  spectrum  for  use  that  does  not 
meet  the  definition  of  public  safety 
services.  We  also  seek  comment  on  the 
significance  for  spectrum  leasing,  if  any, 
of  the  statutory  provision  that  permits 
nongovernmental  organizations  to  be 
authorized  as  licensees  of'this  spectrum 
by  the  relevant  governmental  entities. 
Because  we  recently  adopted  the  same 
eligibiUty  framework  for  the  50  MHz  of 
spectnun  at  4940-4990  MHz  that  is 
designated  in  support  of  public  safety 
(the  4.9  GHz  band),  we  pose  the  same 
questions  relative  to  that  band. 

68.  We  also  note  that  certain  portions 
of  the  700  MHz  public  safety  spectrum 
are  subject  to  special  licensing  regimes 
under  oiu  rules.  For  instance.  2.4  MHz 
of  the  Public  Safety  700  MHz  band  is 
licensed  to  each  state  as  a  geographic 
area  "State  License."  The  Commission 
adopted  the  State  License  structure  after 
concluding  that  it  would  allow,  but  not 
require,  each  state  to  plan  and  develop 
shared,  wide-area  systems  under  a 
substantially  streamlined  licensing 
process.  In  this  regard,  the  Commission 
revised  the  rules  to  allow  state  licensees 
to  authorize  appropriate  public  safety 
agencies,  including  federal  entities, 
within  a  state  and  its  political 
subdivisions  to  use  the  spectrum 
pursuant  to  the  state  licensee's 
authorization.  We  seek  comment  on  the 
significance,  if  any,  of  this  regime  to  our 
consideration  of  whether  to  permit 
licensees  to  lease  this  spectrum. 

69.  Similarly,  we  point  out  that  a  total 
of  12.5  MHz  of  the  Public  Safety  700 
MHz  band  (the  "General  Use" 
channels),  as  well  as  6  MHz  of  public 
safety  spectrum  at  821-824/866-869 
MHz,  is  administered  by  regional  or 
state-level  planning  committees.  We 
seek  comment  on  whether  and/or  how 
leasing  would  work  for  spectrum 
governed  by  these  planning  committees 
and  processes. 

70.  Section  337(c)  of  the 
Communications  Act  provides  that  the 
<]ommission  must  waive  any  rules 
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(other  than  its  regulations  regarding 
harmful  interference)  necessary  to 
authorize  entities  providing  public 
safety  services  to  operate  on  unassigned 
non-public  safety  spectrum,  if  the 
Commission  makes  five  specific 
findings.  First,  the  applicant  must 
demonstrate  that  no  other  spectrum 
allocated  for  public  safety  use  is 
immediately  available.  Second,  the 
public  safety  entity  must  demonstrate 
that  its  use  of  the  requested  spectrum 
will  not  cause  harmful  interference  to 
other  spectrum  users  entitled  to 
protection.  Third,  it  must  show  that 
public  safety  use  of  the  frequencies  is 
consistent  with  other  public  safety 
spectrum  allocations  in  the  geographic 
area  in  question.  Fourth,  the  applicant 
must  show  that  the  imassigned 
frequencies  were  allocated  for  their 
present  use  not  less  than  two  years  prior 
to  the  grant  of  the  application  at  issue. 
Finally,  the  applicant  must  demonstrate 
that  grant  of  the  application  is^ 
consistent  with  the  public  interest. 
Waivers  granted  under  section  337(c) 
thus  are  intended  to  meet  a  public  safety 
entity's  immediate  need  for  spectrum. 
Can  we  extend  the  spectrum  leasing 
policies  adopted  in  the  Report  and 
Order  to  licenses  granted  under  section 
337(c)?  Are  there  special  considerations 
we  should  take  into  account  in  making 
this  determination?  Are  there  any 
additional  limits  that  should  be  - 
imposed  on  public  safety  licensees 
granted  licenses  under  this  section  in 
entering  into  spectrum  leasing 
arrangements? 

71.  Finally,  some  public  safety 
spectrum  is  specifically  designated  for 
"interoperability,"  "mutual  aid,"  or 
similar  activities.  Given  the  importance 
of  this  spectrum  in  the  event  of 
significant  disaster  or  other  activity 
requiring  commimication  and 
coordination,  are  there  any  unique 
fectors  we  should  take  into  account  in 
considering  whether,  and  if  so  how,  to_ 
permit  licensees  to  voluntarily  lease  this 
spectrum? 

72.  Various  Private  Wireless  and 
Personal  Radio  Services.  The  Private 
Wireless  Services  include  spectrum 
licensed  under  parts  80  (Maritime 
Services),  87  (Aviation  Services),  and  97 
(Amateur  Radio  Service).  The  Personal 
Radio  Services  include  spectrum 
licensed  under  part  95  of  oiir  rules.  We 
use  a  variety  of  methods  to  license  the 
spectrum  in  these  rule  parts,  from 
licensing  by  rule,  to  conditioning 
operation  on  successful  completion  of  a 
required  test,  to  site-based  licensing,  to 
geographic  area  licensing.  In  assessing 
whether  our  spectrum  leasing  policies 
should  be  extended  to  any  of  these 
services,  the  nature  of  the  authorization 
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granted  |o  users  of  the  covered  spectrum 
must  be  taken  into  account. 

73.  Sotne  services  encompassed 
within  ppits  80,  87,  and  95  are  licensed 
by  rule.  The  rules  governing  these 
services  indicate  who  may  operate  in 
the  particular  services  and  constitute 
the  authorization  to  operate;  no 
individiial  licenses  are  issued  by  the 
Conmiisiion.  Specifically,  users  of  the 
Wireless  Medical  Telemetry  Service, 
Medical  Implant  Communications 
Service,  t"amily  Radio  Service,  Radio 
Control  Radio  Service,  Citizens  Band 
Service,  Low  Power  Radio  Service,  and 
Multi-Use  Radio  Service  do  not  receive 
an  individualized  license  to  cover 
operation.  Given  this  licensing 
approacb,  we  query  whether  it  makes 
sense  to  extend  our  spectrum  leasing 
policies  to  any  services  where  licenses 
are  issue  d  by  rule.  We  request  any 
parties  a  ddressing  this  issue  to  discuss 
the  legal  and  practical  ramifications  of 
their  position,  as  well  as  whether 
spectrui^  leasing  in.  such  services  would 
further  tpe  public  interest. 

74.  Injother  private  and  personal 
wirelessi  services,  users  have  access  to 
spectrum  because  they  have  passed  a 
testing  r  iquirement.  Upon  successful 
complet  on  of  the  required  testing,  users 
have  th(  privilege  of  using  the  spectrum 
pursuan  t  to  an  operator  license. 
Moreovi  r,  these  operators  generally  are 
not  enti  led  to  exclusive  access  to 
spectnu  1  but  instead  must  share  access 
to  the  sj  ectrum  with  all  operators  who 
have  su(  icessfully  completed  the  exam 
requirei  lents. 

75.  In  leed,  in  some  cases,  the 
operatic  ns  in  these  services  are  not 
goveme  1  by  the  issuance  of  a 
Commis  sion  license.  We  also  note  that 
in  man  J  of  these  services,  stations  do 
not  havi  i  a  fixed  transmitting  location. 
We  poii  t  out  that,  for  many  of  the 
services  authorized  and  regulated  under 
these  pi  rts,  a  user  does  not  have 
authorit  y  to  transfer  or  assign  an 
authoris  atlon  or  license.  Finally, 
spectrum  throughout  these  rule  parts  is 
subject  to  shared,  not  exclusive,  use. 

76.  Tl  lese  factors  potentially  present 
significj  intly  different  issues  in 
conside  ring  whether  spectnun  leasing  is 
meanin  ;ful  and/ or  beneficial  in  these 
services  than  does  spectrum  leasing  of 
exclusii  ely  licensed  spectnun.  For 
instanci  i,  if  a  licensee  has  no  ability  to 
transfer|or  assign  a  license,  should  that 
individual  or  entity  have  the  ability  to 
engage  In  spectrum  leasing  under  die 
policiea  adopted  in  this  rulemaking? 
Accordingly,  we  seek  conunent  on  the 
special  bonsiderations  potentially 
applicable  to  the  implementation  of 
spectru  n  leasing  to  any  of  these 
service) .  We  invite  comments  on  the 


propriety  of  expanding  the  scope  of  our 
leasing  policies  to  readi  such  services. 
Would  such  leasing  promote  more 
efficient  spectrum  use?  Is  spectrum 
leasing  even  a  reasonable  concept  for 
some  of  these  services?  Would  it  further 
the  public  interest?  Conversely,  could  it 
undermine  the  purposes  of  these 
services? 

77.  The  Report  and  Order  facilitates 
spectrum  leasing  by  licensees  on 
Indiistrial/Business  Radio  frequencies  ^ 
with  exclusive  authorizations,  but        '^ 
requires  that  they  lease  only  to  entities 
that  are  also  eligible  for  Industrial/ 
Business  Radio  licensees.  Should  we 
revise  our  policies  to  permit  leasing  on 
these  frequencies  to  commercial 
providers  of  wireless  services?  We  seek 
comment  on  the  significance,  if  any,  to 
our  determination  on  this  issue  of  the 
Commission's  decision  in  2000  to 
permit  such  licensees  to  convert  to 
commercial  operation  or  to  assign  a 
private  license  to  a  commercial  licensee 
in  certain  defined  circumstances. 

78.  Wireless  services  on  shared  " 
frequencies.  In  the  Report  and  Order, 
we  declined  to  allow  leasing  on  shared 
fr^uencies,  since  parties  can  readily 
obtain  their  own  authorizations  on 
shared  frequencies  and  they  are  not 
foreclosed  from  applying  for  an 
authorization  by  the  existence  of 
another  licensee  in  the  same  geographic 
area.  In  light  of  our  proposals  in  this 
Further  NPRM  to  expand  spectrum 
leasing  and  to  take  other  steps  to 
promote  secondary  markets,  we  wish  to* 
give  further  consideration  to  the 
possible  value  and  implementation  of 
spectnun  leasing  pursuant  to 
authorizations  involving  shared 
frequencies.  It  might  be  possible,  for 
example,  for  a  group  of  licensees 
operating  on  the  same  fiequency  on  a 
shared  basis  to  cooperate  in  leasing 
spectrum  to  another  entity.  We  ' 
recognize  that  leasing  on  shared 
fr^uencies  may  raise  different 
implementation  issues  than  leasing 
pursuant  to  an  authorization  involving 
the  exclusive  use  of  a  block  of 
fi^uencies  in  a  particular  geographic 
area.  We  welcome  comments  on  the 
feasibility  and  possible  public  interest 
benefits  of  leasing  involving  shared 
frequencies.  To  the  extent  commenters 
take  a  position  on  this  issue,  we  request 
that  they  address  any  implementation 
issues  or  other  considerations  that  might 
be  unique  to  this  type  of  leasing.  We 
also  ask  commenters  whether  permitting 
leasing  on  such  spectrum  would  defeat 
the  purpose  of  having  shared  spectrum 
available  to  a  number  of  potential  users 
as  licensees  or  would  in  fact  promote 
achievement  of  such  goals. 
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79.  Non-multilatemtion  LMS.  Non- 
multilateration  LMS  systems,  regulated 
under  part  90,  transmit  data  to  and  from 
objects  passing  through  particular 
locations  {e.g.,  automated  tolls, 
monitoring  of  railway  cars),  and  are 
licensed  on  a  site-by-site  basis,  except 
that  mimicipalities  or  other 
governmental  operations  may  file  for  a 
non-multilateration  license  covering  an 
Economic  Area.  Should  the  Ckimmission 
extend  its  spectnun  leasing  rules  to  non- 
multilateration  LMS?  Given  the  nature 
of  the  operations  and  in  light  of  the 
shared  spectrum  usage  in  this  service, 
would  spectrum  leasing  potentially  be 
of  benefit  in  this  service? 

80.  Instructional  Television  Fixed 
Service  and  Multipoint  Distribution 
Service.  These  services  currently  are 
regulated  under  parts  74  and  21, 
respectively.  Our  rules  currently  allow 
ITFS  licensees  to  lease  their  excess 
channel  capacity  to  others.  Specifically, 
an  ITFS  licensee  may  lease  up  to  95 
percent  of  its  channel  capacity  for  non- 
educational  programming,  consistent 
with  policies  unique  to  this  leasing 
environment.  We  recently  instituted  a  -^ 
comprehensive  review  of  the  service 
rules  relating  to  MDS  and  ITFS.  Among 

-  other  issues,  we  sought  comment  on 
whether  there  are  any  circumstances 
under  which  we  should  restrict  or 
require  leasing  in  order  to  ensure  that 
access  to  spectrum  is  not  imduly 
limited. 

81.  In  this  proceeding,  we  query 
whether  we  should  extend  the  policies 
developed  in  this  docket  to  leasing 
involving  ITFS  and  MDS  licensees, 
which  have  developed  with  their  own 
approach  to  excess  capacity  leasing. 
Should  we  offer  leasing  based  on  the 
models  used  in  this  docket  as  an 
alternative  format  to  the  licensees  in 
this  service  as  well?  Should  the  leasing 
policies  adopted  in  this  rulemaking 
replace  the  leasing  standards  that  have 
been  developed  on  a  case-by-case  basis 
for  ITFS  and  MDS?  How  does  action  in 
this  proceeding  fit  with  the  issues  being 
considered  in  the  open  rulemaking 
proposing  to  evaluate  the  licensing 
structure  for  ITFS  and  MDS?  We  note 
that  the  record  compiled  in  this 
proceeding  on  this  issue  may  be  taken 
into  account  in  WT  Docket  No.  03-66  as 
we  overhaul  the  rules  and  policies 
generally  applicable  to  ITFS  and  MDS. 

82.  Cable  Television  Relay  Service. 
This  category  includes  cable  television 
relay  service  under  part  78.  Although 
we  exphcitly  excluded  this  service  fium 
consideration  in  the  NPRM,  we  now 
request  comment  from  interested  parties 
as  to  whether  we  should  permit 
spectrum  leasing  in  this  service.  Parties 
addressing  this  issue  should  discuss  any 


special  considerations  that  should  affect 
our  decision  whether  to  permit 
licensees  volimtarily  to  lease  this 
spectrum. 

83.  Multichannel  Video  Distribution 
and  Data  Service.  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
is  regulated  pursuant  to  subpart  P  of 
part  101.  MVDDS  hcensees  "must  use 
spectrum  in  the  12.2-12.7  GHz  band  for 
any  digital  fixed  non-broadcast  service 
(broadcast  services  are  intended  for 
reception  of  the  general  public  and  not 
on  a  subscribership  basis)  including 
one-way  direct-to-home/office  wireless 
service."  This  service  was  established 
subsequent  to  the  Commission's 
adoption  of  the  NPRM  in  this 
proceeding.  Although  the  Commission 
established  multiple  geographic  service 
areas,  the  rules  specifically  provide  that 
each  geographic  area  license  will  be 
auctioned  to  one  licensee.  We  request 
interested  parties  to  address  whether  the 
Commission's  decision  to  authorize 
only  one  licensee  per  service  area  in  this 
band  should  affect  our  determination 
whether  to  permit  licensees  voluntarily 
to  lease  this  spectrum.  What  would  be 
the  benefits  and/or  harms  of  extending 
our  spectrum  leasing  pohcies  to  this 
service? 

84.  700  MHz  Guard  Band  Managers. 
The  part  27  Guard  Band  Manager 
Service  is  not  included  within  the  scope 
of  action  take  in  the  Report  and  Order. 
Shoidd  we  take  any  action  to  revise  the 
rules  that  govern  the  activities  of  700 
MHz  guard  band  managers?  Should 
such  band  managers  be  given  the  same 
opportunities  as  other  licensees  to 
engage  in  a  greater  range  of  spectrum 
leasing  activities?  Do  the  considerations 
related  to  interference  and  other 
operational  factors  affect  the 
determination  we  might  make  with 
respect  to  leasing  in  the  700  MHz  guard 
band  manager  frequencies? 

85.  Satellite  Services.  Although  we 
decided  in  the  Report  and  Order  to 
make  no  changes  in  the  spectrum 
leasing  policies  applicable  to  om- 
satellite  services  at  this  time,  we  remain 
receptive  to  proposals  for  extending  the 
policies  we  have  developed  in  this 
proceeding  to  satellite  services  or 
considering  alternative  lease 
arrangements.  Accordingly,  we  request 
parties  to  address  whether  we  should 
take  any  further  action  in  this 
proceeding  to  make  spectrum  leasing  as 
defined  in  this  proceeding  available  to 
satellite  services  as  well  in  order  to 
promote  more  efficient  use  of  spectnun. 

86.  Forbearance.  The  forbearance 
provisions  of  section  10  apply  only  to 
telecommimication  services  and 
telecommunications  carriers.  Some  of 
the  licenses  listed  above  involve 


spectrum  operations  that  do  not  fall 
within  the  definition  of 
telecommunications  services.  Do  we 
have  any  other  basis  under  the  Act 
pursuant  to  which  we  could  adopt  any 
of  the  policies  set  forth  in  the  Report 
and  Order  or  proposed  in  this  Further 
NPRM? 

87.  Extending  streamlined  processing 
of  transfer  and  assignment  applications 
to  additional  services.  The  Report  and 
Order  applies  streamlined  processing 
rules  to  transfer  and  assignment 
applications  involving  authorizations  in 
the  services  for  which  we  adopt 
spectrum  leasing  policies.  Should  we 
expand  the  scope  of  authorizations  to 
which  this  streamlined  processing 
applies?  Can  we  encompass  non- 
telecommunications  services  and  nbn- 
telecommimications  carriers  within  this 
streamlined  process?  Does  it  make  sense 
to  extend  streamfined  application 
processing  to  transfer  and  assignment 
applications  involving  other  services? 
We  request  commenters  to  document 
the  benefits  and/or  harms  (depending 
upon  the  position  they  take)  associated 
with  expanding  the  availabiUty  of 
streamlined  processing  of  transfer  and 
assignment  applications  to  additional 
services.  We  note  that  we  seek  comment 
only  with  respect  to  services  covered  by 
the  Report  and  Order  and  services  that 
might  be  added  piu^uant  to  this  Further 
NPRM. 

D.  Application  of  the  New  De  Facto 
Control  Standartd  for  Spectrum  Leasing 
to  Other  Issues  and  Types  of 
Arrangements 

88.  As  noted  in  the  Report  and  Order, 
we  are  at  present  limiting  application  of 
our  newly  adopted  de  facto  control 
standard  to  the  leasing  context.  Thus, 
the  facilities-based  Intermountain 
Microwave  standard  for  evaluating  de 
facto  control  continues  to  be  the 
prevailing  standard  in  other  regulatory 
contexts  that  call  for  assessment  of  the 
exercise  of  de  facto  control  over  an 
applicant  or  licensee,  such  as  in  the  case 
of  designated  entity  and  entrepreneur 
eligibility  and  management  agreements. 

89.  We  now  examine  whether  we 
should  apply  oiu  new  de /acfo  control 
standard  to  regulator>'  contexts  other 
than  leasing.  We  seek  cormnent  on 
whether  our  conclusion  that  the 
Intermountain  Microwave  standard  no 
longer  serves  the  public  interest  in  the 
leasing  context  is  also  relevant  to  our 
application  of  the  standard  in  other 
contexts.  Alternatively,  we  seek 
comment  on  whether  there  are  policy 
reasons  to  continue  using  a  facilities- 
based  approach  to  de  facto  control 
analysis  in  other  regulatory  contexts. 
Are  there  contexts  in  which  evaluating 
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licensee  control  of  facilities  continues  to 
be  important  to  regulatory  objectives 
that  are  distinguishable  from  our 
objectives  in  the  leasing  context?  If  we 
elect  to  continue  using  a  facilities-based 
approach  in  some  contexts  but  not 
others,  how  do  we  reconcile  the 
existence  of  divergent  de  facto  control 
standards  under  section  310(d)  and 
other  provisions  of  the  Act? 
90.  Designated  entity  and 
entrepreneur  eligibility.  At  present,  our 
rules  for  determining  affiliation  imder 
our  designated  entity  and  entrepreneur 
policies  largely  incorporate  the 
Intermountain  Microwave  test.  We 
request  commenters  to  address  whether 
the  new  standard  for  assessing  de  facto 
control  adopted  in  the  Report  and  Order 
should  also  be  employed  for  assessing 
affiliation  and  eligibility  for  designated 
entity  and  entrepreneur  status. 
Specifically,  does  section  309(j) 
implicate  different  concerns  from 
section  309(d)?  Do  the  statutory 
objectives  of  section  309(j)  require  more 
of  a  focus  on  actual  facilities  control  by 
the  beneficiary  of  our  designated  entity/ 

■  entrepreneur  policies,  or  is  it  sufficient 
that  such  an  entity  can  obtain  an 
authorization  in  an  auction  and  then 
lease  the  spectrum  pursuant  to  the 
Commission  authorization  without 
constructing  and  operating  its  own 
facilities?  The  underlying  goals  of 
section  309(j)  necessarily  will  affect 
whether  we  conclude  that  the  new  de 
facto  control  standard  is  suitable  in  this 
context.  Would  the  new  de  facto  control 
standard  ensiue  that  the  intended 
beneficiaries  of  section  309(j)  in  fact 
receive  those  benefits  and  that  the 
designated  entity /entrepreneur  rules  (to 
the  extent  they  are  retained)  can  not  be 
unfairly  manipulated? 

^\.  Management  agreements.  The 
Conmiission  has  long  permitted  the  use 
of  management  agreements  and  other 
agency  arrangements  by  its  licensees  as 
a  means  to  manage  their  authorized 

wservices  and  facilities.  The  issue  of 
whether  a  licensee  has  retained  de  facto 
control  vis-a-vis  a  manager  in  turn  has 
long  been  premised  on  tiie 
Intermountain  Microwave  decision  and 
our  related  Motorola  decision.  TIhs 
assessment  of  management  agreements 
is  inherently  a  case-by-case 
determination  as  well  as  strongly  tied  to 
the  control  of  facilities  and  operations 
implemented  pursuant  to  a  Commission 
authorization.  Should  we  adopt  the  new 
de  facto  control  standard  for 
management  agreements  as  well?  Is 
there  anything  in  the  new  standard  that 
would  forbid  elements  of  management 
agreements  previously  entered  into  in 
reliance  on  the  Intermountain 
Microwave  and  Motorola  standards? 


Could  extending  a  revised  de  facto 
control  ^tandard  to  management 
agreemehts  allow  parties  to  enter  into  a 
purported  management  agreement — 
which  would  not  be  subject  to  the 
notification  and  other  obligations 
applicanle  to  spectrum  leasing — when 
in  fact  tie  arrangement  should  be 
consideied  under  spectrum  leasing 
policies^  Would  this  allow  parties  to 
underci^  our  efforts  to  obtain  adequate 
infonh^on  for  enforcement  purposes  as 
well  as  Bcilitating  the  efficient 
functioqing  of  secondary  markets? 

92.  Fi:  lally,  are  there  any  other 
contexts  in  which  we  currently  use  the 
Intermo  mtain  Microwave  standard  but 
should  1  low  consider  adoption  of  our 
new  de  acto  control  standard?  We 
request  ;ommenters  identifying  any 
such  sit  lations  to  discuss  the 
appropr  ateness  of  the  new  standard  in 
terms  ol  overall  policy  objectives  as  well 
as  pract  cal  deplojmient  considerations. 

E.  Effect  of  Secondary  Markets  on 
Designated  Entity/Entrepreneur  Policies 

93.  Tl|e  Commission's  designated 
entity  aid  entrepreneur  policies  were 
adoptedj  to  further  statutory 
requirements  and  to  promote 
participation  in  the  provision  of 
spectruii-based  services  by  certain 
designa^d  entities.  These  policies  were 
created  in  1994  as  one  component  of  the 
Conunision's  implementation  of  the 
competitive  bidding  policies  and 
procedures  mandated  by  sections 
309(j)(3)  and  309(j)(4)  of  the  Act. 
Historic^ly,  the  Commission's 
designa  ed  entity  policies  have  sought 
to  ensiu  e  that  small  businesses  were 
given  th  e  opportunity  to  participate  in 
the  proi  ision  of  spectruiii-based 
services . 

94.  T]  le  Commission  currently  applies 
a  contrql  test  to  ensure  that  its 
designated  entity  and  entrepreneur 
policiea  serve  the  programs'  intended 
beneficiaries.  Section  1.2110(c)(2)  sets 
forth  th0  controlling  interest  standard 
and  is  gbnerally  used  for  determining 
which  oitities  are  eligible  for  small 
business  or  entrepreneiu-  status.  The 
premise  of  this  rule  is  that  all  parties 
that  coiltrol  an  applicant  or  have  the 
power  t )  control  an  applicant,  and  such 
parties'  affiliates,  will  have  their  gross 
revenue  s  counted  and  attributed  to  the 
applica  It  in  determining  the  applicant's 
eligibili  ty  for  small  business  status  or 
for  any  other  size-based  status  using  a 
gross  revenue  threshold. 

95.  Fjom  the  outset,  the  Commission 
has  als(^  been  determined  to  ensure, 
pursuant  to  section  309(j)(4)(E),  that  the 
designated  entity  and  entrepreneur 
policie^  would  not  be  abused.  As  the 
Commission  has  explained,  these 


policies  are  desired,  among  other 
reasons,  to  "deter  speculation  and 
participation  in  the  licensing  process  by 
those  who  do  not  intend  to  offer  service 
to  the  public,  or  who  intend  to  use  our 
preferences  to  obtain  a  license  at  a  lower 
cost  than  they  otherwise  would  have  to 
pay  and  later  sell  it  at  the  market  price." 
The  Commission  has  also  indicated  that 
the  imjust  enrichment  rules  were 
designed  to  recapture  for  the 
government  a  por^on  of  the  value  of  the 
bidding  credit  or  other  special  provision 
if  a  designated  entity  prematurely 
transfers  its  licenses  to  an  ineligible 
entity.  The  Commission's  unjust 
enrichment  provisions  have  been 
codified  in  section  1.2111  of  the 
Commission's  rules. 

96.  We  inquire  whether  we  should 
alter  the  policies  adopted  in  the  Report 
and  Order  for  designated  entity  leasing 
imder  the  de  facto  transfer  leasing 
option  or  under  the  proposals  contained 
in  this  Further  NPRM.  Should  we  permit 
a  designated  entity  or  entrepreneur 
licensee  to  lease  some  or  all  of  its 
spectrum  usage  ri^ts  to  any  entity, 
regardless  of  whether  that  entity  would 
qualify  for  the  same  small  business 
designated  entity  status  as  that  of  the 
licensee?  What  would  be  the  public 
interest  benefits  of  revising  the  policies 
and  rules  in  this  manner?  Would  such 

a  revision  be  consistent  with  our  imjust 
enrichment  policies  and  rules?  What 
alternative  approaches  might  the 
Commission  take  were  it  to  decide  to 
provide  additional  flexibility  to 
designated  entity  licensees?  How  would 
we  best  design  policies  so  as  to  ensure 
compliance  with  our  statutory 
obligations  to  prevent  unjust 
enrichment? 

IV.  Procedural  Matters 

A.  Initial  Regulatory  Flexibility  Analysis 
Regarding  the  Further  NPRM 

97.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA).  see  5  U.S.C.  603,  the  Conunission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  a  substantial  number  of  small 
entities  by  the  policies  and  rvdes 
proposed  in  the  Further  NPRM.  Written 
public  comments  are  requested  on  this 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  for  comments  on  the  Further 
NPRM,  and  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Commission 
will  send  a  copy  of  the  Further  NPRM, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
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Business  Administration  (SBA)  in 
accordance  with  the  Regulatory 
Flexibility  Act.  See  5  U.S.C.  603(a). 

1.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

98.  While  the  changes  we  adopt  today 
in  the  Report  and  Order  are  an 
important  step  towards  facilitating 
leasing  of  spectrum  usage  rights  and 
enhancing  the  functioning  of  the 
secondary  spectrum  marketplace 
generally,  we  believe  that  there  are 
additional  measures  that  we  might  take 
to  improve  efficiency  and  promote 
access  to  a  secondary  spectrum  market 
in  order  to  ensure  the  greatest  benefit  to 
spectrum  users  and  consumers.  Thus,  in 
the  Further  NPRM,  we  seek  comment 
on:  (1)  How  to  encourage  the 
development  of  information  and 
clearinghouse  mechanisms  to  facilitate 
secondary  market  transactions  between 
licensees  and  new  users  in  need  of 
access  to  spectrum;  (2)  further 
streamlining  of  application  processing 
for  spectrum  leasing,  transfers  of 
control,  and  license  assignments;  (3)  - 
expanding  our  spectnmi  leasing  policies 
to  additional  services  not  encompassed 
within  the  Report  and  Order;  (4) 
applying  the  new  de  facto  control 
standard  adopted  for  spectrum  leasing 
to  other  issues  and  types  of 
arrangements;  and,  (5)  evaluating 
whether  the  spectrum  leasing  policies 
adopted  in  the  Report  and  Order  for 
designated  entities  should  be  altered  in 
any  respect.  We  discuss  the  potential 
impact  of  these  on  small  entities  in  the 
paragraphs  that  follow. 

2.  Legal  Basis 

99.  The  potential  actions  on  which 
comment  is  sought  in  this  Further 
NPRM  would  be  authorized  under 
sections  1,  4(i),  and  303(r),  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  and 
303{r). 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

100.  The  RFA  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  imless  the 
Agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities."  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  hi  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 


A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Busfness  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  This  IRFA 
describes  and  estimates  the  number  of 
small  entity  licensees  that  may  be 
affected  if  the  proposals  in  this  Further 
NPRM  are  adopted. 

101.  This  Further  NPRM  could  resuU 
in  rule  changes  that,  if  adopted,  would 
create  new  opportunities  and 
obligations  for  Wireless  Radio  Services 
licensees  and  other  entities  that  may  • 
lease  spectrum  usage  rights  fi-om  these 
licensees.  When  identifying  small 
entities  that  could  be  affected  by  our 
new  rules,  we  provide  information 
describing  auctions  results,  including 
the  number  of  small  entities  that  are 
winning  bidders.  We  note,  however, 
that  the  number  of  winning  bidders  that 
qualify  as  small  businesses  at  the  close 
of  an  auction  does  not  necessarily 
reflect  the  total  number  of  small  entities 
ciurently  in  a  particular  service.  The 
Commission  does  not  generally  require 
that  applicants  provide  business  size 
information,  except  in  the  context  of  an 
assignment  or  transfer  of  control 
application  where  unjust  enrichment 
issues  are  implicated.  Consequently,  to 
assist  the  Commission  in  analyzing  the 
total  number  of  potentially  affected 
small  entities,  we  request  commenters 
to  estimate  the  number  of  small  entities 
that  may  be  affected  by  any  rule  changes 
resulting  from  this  Further  NPRM. 

a.  Wireless  Radio  Services 

102.  Many  of  the  potential  rules  on 
which  comment  is  sought  in  this 
Further  NPRM,  if  adopted,  would  affect 
small  entity  licensees  of  the  Wireless 
Radio  Services  identified  herein: 

103.  Cellular  Licensees.  The  SBA  has 
developed  a  small  business  size 
standard  for  small  businesses  in  the 
category  "Cellular  and  Other  Wireless 
Teleconununications."  Under  that  SBA 
category,  a  business  is  small  if  it  has 
1,500  or  fewer  employees.  According  to 
the  Bureau  of  the  Census,  only  twelve 
firms  out  of  a  total  of  977  cellular  and 
other  wireless  telecommunications 
firms  that  operated  for  the  entire  year  in 
1997  had  1,000  or  more  employees. 
Therefore,  even  if  all  twelve  of  these 
firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
are  small  businesses  under  the  SBA's 
definition. 

104.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 


both  Phase  I  and  Phase  11  licenses.  Phase 
I  hcensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-nationwide  licensees 
and  four  nationwide  Ucensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  small  business  size  standard 
imder  the  SBA  rules  applicable  to 
"CelliUar  and  Other  Wireless 
Telecommunications"  companies.  This 
category'  provides  that  a  small  business 
is  a  wireless  company  employing  no 
more  than  1,500  persons.  According  to 
the  Census  Bureau  data  for  1997,  only 
twelve  firms  out  of  a  total  of  977  such 
firms  that  operated  for  the  entire  year  in 
1997,  had  1,000  or  more  employees.  If 
this  general  ratio  continues  in  the 
context  of  Phase  I  220  MHz  licensees, 
the  Commission  estimates  that  nearly  all 
such  licensees  are  small  businesses 
imder  the  SBA's  small  business 
standard. 

105.  220  MHz  Radio  Service— Phase  11 
Licensees.  The  Phase  II  220  MHz  service 
is  subject  to  spectrum  auctions.  In  an 
order  relating  to  this  service,  we 
adopted  a  small  business  size  standard 
for  defining  "small"  and  "very  small" 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.  This  small  business  standard 
indicates  that  a  "small  business"  is  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years.  A 
"very  small  business"  is  defined  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  do  not  exceed  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these  small  size 
standards.  Auctions  of  Phase  II  licenses 
commenced  on  September  15, 1998,  and 
closed  on  October  22,  1998.  In  the  first 
auction,  908  licenses  were  auctioned  in 
three  different-sized  geographic  areas: 
three  nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  Licenses, 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned,  693  were 
sold.  Thirty-nine  small  businesses  won 
373  hcenses  in  the  first  220  MHz 
auction.  A  second  auction  included  225 
licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
small  business  status  won  158  licenses. 
A  third  auction  included  four  licenses: 
2  BEA  licenses  and  2  EAG  licenses  in 
the  220  MHz  Service.  No  small  or  very 
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small  business  won  any  of  these 
licenses. 

106.  Lower  700  MHz  Band  Licenses. 
We  adopted  criteria  for  defining  three 
groups  of  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits.  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years.  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $15  million  for  the  preceding  - 
three  years.  Additionally,  the  lower  700 
MHz  Service  has  a  third  category  of 
small  business  status  that  may  be 
claimed  for  Metropolitan/Rural  Service 
Area  (MSA/RSA)  licenses.  The  third 
category  is  entrepreneur,  which  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  small  size  standards.  An  auction 
of  740  licenses  (one  license  in  each  of 
the  734  MSAs/RSAs  and  one  license  in 
each  of  the  six  Economic  Area 
Groupings  (EAGs))  commenced  on 
August  27,  2002,  and  closed  on 
September  18,  2002.  Of  the  740  licenses 
available  for  auction,  484  licenses  were 
sold  to  102  winning  bidders.  Seventy- 
two  of  the  winning  bidders  claimed 
small  business,  very  small  business  or 
entrepreneur  status  and  won  a  total  of 
329  licenses.  A  second  auction 
commenced  on  May  28,  2003,  and 
closed  on  June  13,  2003.  and  included 
256  licenses:  5  EAG  licenses  and  476 
CMA  licenses.  Seventeen  winning 
bidders  claimed  small  or  very  small 
business  status  and  won  sixty  licenses, 
and  nine  winning  bidders  claimed 
entrepreneur  status  and  won  154 
licenses. 

107.  Upper  700  MHz  Band  Licenses. 
The  Commission  released  an  order 
authorizing  service  in  the  upper  700 
MHz  band.  This  auction,  previously 
scheduled  for  January  13,  2003,  has 
been  postponed. 

108.  Paging.  In  a  recent  order  relating 
to  paging,  we  adopted  a  size  standard 
for  "small  businesses"  for  piuposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  A  small  business 
is  an  entity  diat,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years.  The  SBA  has  approved  this 
definition.  An  auction  of  Metropolitan 
Economic  Area  (M£A)  licenses 


commei  ced  on  February  24,  2000,  and 
closed  dn  March  2,  2000.  Of  the  2,499 
licenseaauctioned,  985  were  sold.  Fifty- 
seven  companies  claiming  small 
business  status  won  440  licenses.  An 
auction  of  Metropolitan  Economic  Area 
(MEA)  aid  Economic  Area  (EA)  licenses 
commei  ced  on  October  30,  2001 ,  and 
closed  0  a  December  5,  2001.  Of  the 
15,514  1  censes  auctioned,  5,323  were 
sold.  13  I  companies  claiming  small 
businesi  status  purchased  3,724 
licenses  A  third  auction,  consisting  of 
8,874  lii  enses  in  each  of  175  EAs  and 
1,328  li(  enses  in  all  but  three  of  the  51 
ME  As  o  )mmenced  on  May  13,  2003, 
and  clo!  ed  on  May  28,  2003.  Seventy- 
seven  b:  dders  claiming  small  or  very 
small  bvsiness  status  won  2,093 
licenses  Currently,  there  are 
approxi  nately  24,000  Private  Paging 
site-sp©  :ific  licenses  and  74,000 
Commo  1  Carrier  Paging  licenses. 
Accordi  ng  to  the  most  recent  Trends  in 
Telephc  ne  Service  Beport,  608  private 
and  con  mon  carriers  reported  that  they 
were  en  ;aged  in  the  provision  of  either 
paging  <  r  "other  mobile"  services.  Of 
these,  w  e  estimate  that  589  are  small, 
under  tie  SBA-approved  small  business 
size  staadard.  We  estimate  that  the 
majority  of  private  and  common  carrier 
paging  ]  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

109.  J  roadband  Personal 
Commu  nications  Service  (PCS).  The 
broadba  nd  PCS  spectrum  is  divided  into 
six  freqi  lency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auction  i  for  each  block.  The 

Commii  sion  has  created  a  small 
busines  >  size  standard  for  Blocks  C  and 
F  as  an  mtity  that  has  average  gross 
revenue  s  of  less  than  $40  million  in  the 
three  pi  Bvious  calendar  years.  For  Block 
F,  an  ac  ditional  small  business  size 
standar  1  for  "very  small  business"  was 
added  a  nd  is  defined  as  an  entity  that, 
togethei  with  its  affiliates,  has  average 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  calendar 
years.  1  hese  small  business  size 
standar  is,  in  the  context  of  broadband 
PCS  au(  :tions,  have  been  approved  by 
the  SBj*  ..  No  small  businesses  within  the 
SBA-ap  aroved  small  business  size 
standar  Is  bid  successfully  for  licenses 
in  Bloc  :s  A  and  B.  There  were  90 
winnin  ;  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  "i  mall"  and  "very  small"  business 
bidders  won  approximately  40  percent 
of  the  1  479  licenses  for  Blocks  D,  E,  and 
F.  On  N  arch  23, 1999,  the  Commission 
reauctii  ned  155  C,  D,  E,  and  F  Block 
licensee  r;  there  were  113  small  business 
winnin ;  bidders. 

110.  IJarrowband  PCS.  The 
Commission  held  an  auction  for 


Narrowband  PCS  licenses  that 
commenced  on  July  25, 1994,  and 
closed  on  July  29, 1994.  A  second 
commenced  on  October  26, 1994  and 
closed  on  November  8, 1994.  For 
purposes  of  thp  first  two  Narrowband 
PCS  auctions,  "small  businesses"  were 
entities  with  average  gross  revenues  for 
the  prior  three  calendar  years  of  $40 
million  or  less.  Through  these  auctions, 
the  Commission  awarded  a  total  of 
forty-one  licenses,  11  of  which  were 
obtained  by  four  small  businesses.  To 
ensure  meaningful  participation  by 
small  business  entities  in  future 
auctions,  the  Commission  adopted  a 
two-tiered  small  business  size  standard 
in  an  order  relating  to  narrowband  PCS. 
A  "small  business"  is  an  entity  that, 
together  with  affiliates  and  controlling 
interests,  has  average  gross  revenues  for 
the  three  preceding  years  of  not  more 
than  S40  million.  A  "very  small 
business"  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $15 
million.  The  SBA  has  approved  these 
small  business  size  standards.  A  third 
auction  commenced  on  October  3,  2001 
and  closed  on  October  16,  2001.  Here, 
five  bidders  won  317  (MTA  and 
nationwide)  licenses.  Three  of  these 
claimed  status  as  a  small  or  very  small 
entity  and  won  311  licenses. 

111.  Specialized  Mobile  Badio  (SMB). 
The  Commission  awards  "small  entity" 
bidding  credits  in  auctions  for 
Specialized  Mobile  Radio  (SMR) 
geographic  area  licenses  in  the  800  MHz 
and  900  MHz  bands  to  firms  that  had 
revenues  of  no  more  than  $15  million  in 
each  of  the  three  previous  calendar 
years.  The  Commission  awards  "very 
small  entity"  bidding  credits  to  firms 
that  had  revenues  of  no  more  than  $3 
million  in  each  of  the  three  previous 
calendar  years.  The  SBA  has  approved 
these  small  business  size  standards  for 
the  900  MHz  Service.  The  Commission 
has  held  auctions  for  geographic  area 
licenses  in  the  800  MHz  and  900  MHz 
bands.  The  900  MHz  SMR  auction  began 
on  December  5, 1995,  and  closed  on 
April  15, 1996.  Sixty  bidders  claiming 
that  they  qualified  as  small  businesses 
under  the  $15  million  size  standard  won 
263  geographic  area  licenses  in  the  900 
MHz  SMR  band.  The  800  MHz  SMR 
auction  for  the  upper  200  channels 
began  on  October  28. 1997,  and  was 
completed  on  December  8, 1997.  Ten 
bidders  claiming  that  they  qualified  as 
small  businesses  under  the  $15  million 
size  standard  won  38  geographic  area 
licenses  for  the  upper  200  chaimels  in 
the  800  MHz  SMR  band.  A  second 
auction  for  the  800  MHz  band  was  held 
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on  January  10,  2002  and  closed  on 
January  17,  2002  and  included  23  BEA 
licenses.  One  bidder  claiming  small 
business  status  won  five  licenses. 

112.  The  auction  of  the  1,050  800 
MHz  SMR  geographic  area  licenses  for 
the  General  Category  channels  began  on 
August  16,  2000,  and  was  completed  on 
September  1,  2000.  Eleven  bidders  won 
108  geographic  area  licenses  for  the 
General  Category  channels  in  the  800 
MHz  SMR  band  qualified  as  small 
businesses  imder  the  $15  million  size 
standard.  In  an  auction  completed  on 
December  5,  2000.  a  total  of  2,800 
Economic  Area  licenses  in  the  lower  80 
channels  of  the  800  MHz  SMR  service 
were  sold.  Of  the  22  winning  bidders. 
19  claimed  "small  business"  status  and 

~  won  129  licenses.  Thus,  combining  all 
three  auctions,  40  winning  bidders  for 
geographic  licenses  in  the  800  MHz 
SMR  band  claimed  status  as  small 
business. 

113.  In  addition,  there  are  numerous 
incumbent  site-by-site  SMR  licensees 
and  licensees  with  extended 
implementation  authorizations  in  the 
800  and  900  MHz  bands.  We  do  not 
know  how  many  firms  provide  800  MHz 
or  900  MHz  geographic  area  SMR 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  ef  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  piuposes  of  this  analysis, 
that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  small  business  size 
standard  is  established  by  the  SBA. 

114.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
public  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories,  and  are 
often  used  in  support  of  the  licensee's 
primary  (non-telecommunications) 
business  operations.  For  the  purpose  of 
determining  whether  a  licensee  of  a 
PLMR  system  is  a  small  business  as 
defined  by  the  SBA,  we  could  use  the 
definition  for  "Cellular  and  Other 
Wireless  Telecommunications."  This 
definition  provides  that  a  small  entity  is 
any  such  entity  employing  no  more  than 
1.500  persons.  The  Commission  does 
not  require  PLMR  licensees  to  disclose 
information  about  number  of 
employees,  so  the  Commission  does  not 
have  information  that  could  be  used  to 
determine  how  many  PLMR  licensees 
constitute  small  entities  imder  this  • 
definition.  Moreover,  because  PLMR 
licensees  generally  are  not  in  the 
business  of  providing  cellular  or  other 


wireless  telecommunications  services 
but  instead  use  the  licensed  facilities  in 
support  of  other  business  activities,  we 
are  not  certain  that  the  Cellular  and 
Other  Wireless  Telecommunications 
category  is  appropriate  ^'or  determining 
how  many  PLMR  hcensees  are  small 
entities  for  this  analysis.  Rather,  it  may 
be  more  appropriate  to  assess  PLMR 
licensees  under  the  standards  applied  to 
the  particular  industry  subsector  to 
which  the  licensee  belongs. 

115.  The  Commission's  1994  Annual 
Report  on  PLMRs  indicates  that  at  the 
end  of  fiscal  year  1994.  there  were 
1,087,267  licensees  operating 
12.481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Because  any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the 
revised  rules  in  this  context  could 
potentially  impact  every  small  business 
in  the  United  States. 

116.  Fixed  Microwave  Services.  Fixed 
microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiUary  radio  services. 
Currently,  there  are  approximately 
22,015  common  carrier  fixed  licensees 
and  61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  FRFA,  we  will  use  the  SBA's 
definition  applicable  to  "Cellular  and 
Other  Wireless  Telecommunications" 
companies — that  is,  an  entity  with  no 
more  than  1,500  persons.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  licensees 
that  have  more  than  1,500  employees, 
and  thus  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  fixed  microwave  service 
licensees  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
small  business  size  standard. 
Consequently,  the  Commission 
estimates  that  there  are  22,015  or  fewer 
small  common  carrier  fixed  licensees 
and  61,670  or  fewer  small  private 
operational-fixed  licensees  and  small 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein.  The  Commission  notes, 
however,  that  the  common  carrier 
microwave  fixed  licensee  category 
includes  some  large  entities. 

117.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation,  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  commimications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 


for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  these 
definitions.  The  FCC  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  which 
commenced  on  April  15. 1997.  and 
closed  on  April  25.  1997,  there  were 
seven  bidders  that  won  31  licenses  that 
qualified  as  very  small  business  entities, 
and  one  bidder  that  won  one  license 
that  qualified  as  a  small  business  entity. 
An  auction  for  one  license  in  the  1670- 
1674  MHz  band  commenced  on  April 
30,  2003,  and  closed  the  same  day.  One 
license  was  awarded.  The  winning 
bidder  was  not  a  small  entitjr. 

118.  39  GHz  Service.  The  Commission 
defines  "small  entity"  for  39  GHz 
licenses  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years. 
"Very  small  business"  is  defined  as  an 
entity  that,  together  with  its  affiliates, 
has  average  gross  revenues  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
these  definitions.  The  auction  of  the 
2.173  39  GHz  licenses  began  on  April 
12,  2000,  and  closed  on  May  8,  2000. 
The  18  bidders  who  claimed  small 
business  status  won  849  licenses. 

119.  Local  Multipoint  Distribution 
Service.  An  auction  of  the  986  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18, 1998, 
and  closed  on  March  25, 1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additioilal  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiUates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses:  there  were  32 
small  and  very  small  business  winning 
bidders  that  won  119  licenses. 

120.  218-219  MHz  Service.  The  first 
auction  of  218-219  MHz  (previously 
referred  to  as  the  Interactive  and  Video 
Data  Service  or  IVDS)  spectrum  resulted 
in  178  entities  winning  licenses  for  594 
Metropolitan  Statistical  Areas  CMSAs). 
Of  the  594  licenses,  567  were  won  by 
167  entities  qualifying  as  a  small 
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business.  For  that  auction,  we  defined  a 
small  business  as  an  entity  that,  together 
with  its  affiliates,  has  no  more  than  a  $6 
million  net  worth  and,  after  federal 
income  taxes  (excluding  any  carry  over 
losses),  has  no  more  than  $2  million  in 
annual  profits  each  year  for  the  previous 
two  years.  In  an  order  relating  to  the 
218-219  MHz  Service,  we  defined  a 
small  business  as  an  entity  that,  together 
with  its  affiliates  and  persons  or  entities 
that  hold  interests  in  such  an  entity  and 
their  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  A  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  such  an 
entity  and  its  affiliates,  has  average 
annual  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years. 
The  SB  A  has  approved  of  these 
definitions.  At  this  time,  we  cannot 
estimate  the  number  of  licenses  that  will 
be  won  by  entities  qualifying  as  small  or 
very  small  businesses  under  our  rules  in 
future  auctions  of  218-219  MHz 
spectrum.  Given  the  success  of  small 
businesses  in  the  previous  auction,  and 
the  prevalence  of  small  businesses  in 
the  subscription  television  services  and 
message  communications  industries,  we 
assiune  for  purposes  of  this  IRFA  that  in 
future  auctions,  many,  and  perhaps  all, 
of  the  licenses  may  be  awarded  to  small 
businesses. 

121.  Lcxation  and  Monitoring  Service 
(IMS).  Multilateration  LMS  systems  use 
non-voice  radio  techniques  to  determine 
the  location  and  status  of  mobile  radio 
imits.  For  purposes  of  auctioning  LMS 
licenses,  the  Commission  has  defined 
"smalLbusiness"  as  an  entity  that, 
together  with  controllmg  interests  and 
affiliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $15  million.  A  "very 
small  business"  is  defined  as  an.entity 
that,  together  with  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $3  million.  These 
definitions  have  been  approved  by  the 
SBA.  An  auction  for  LMS  licenses 
commenced  on  February  23, 1999,  and 
closed  on  March  5, 1999.  Of  the  528 
licenses  auctioned,  289  licenses  were 
sold  to  four  small  businesses.  We  cannot 
accurately  predict  the  niunber  of 
remaining  licenses  that  could  be 
awarded  to  small  entities  in  future  LMS 
auctions. 

122.  Rural  Radiotelephone  Service. 
We  use  the  SBA  definition  applicable  to 
ceUular  and  other  wireless 
telecommunication  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 


Service,  and  the  Commission  estimates 
that  there  are  1,000  or  fewer  small  entity 
licensee^  in  the  Rural  Radiotelephone 
Service  ihat  may  be  affected  by  the  rules 
and  polujies  adopted  herein. 

123.  /ur-Ground  Radiotelephone 
Service.  We  use  the  SBA  definition 
applicaUe  to  cellular  and  other  wireless 
telecommunication  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  100 
licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qiudify  as  small  entities  imder  the 
SBA  definition. 

124.  (Mshore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  freijuency  (UHF)  TV  broadcast 
channelt  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensee !  in  this  service.  We  use  the 
SBA  definition  applicable  to  cellular 
and  oth<  r  wireless  teleconununication 
compan  es,  i.e.,  an  entity  emplojring  no 
more  thi  n  1,500  persons.  The 
Commission  is  unable  at  this  time  to 
estimate  the  niunber  of  licensees  that 
would  qualify  as  small  entities  under 
the  SBAj  definition.  The  Commission 
assumes,  for  purposes  of  this  FRFA,  that 
all  of  thf  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

125.  Multiple  Address  Systems.  MAS 
entitiesjin  general,  fall  into  two 
categories:  (1)  Those  using  MAS 
spectru^i  for  profit-based  uses,  and  (2) 
those  using  MAS  spectrum  for  private 
internal  uses.  With  respect  to  the  first 
category,  the  Commission  defines 
"small  entity"  for  MAS  licenses  as  an 
entity  tl  at  has  average  gross  revenues  of 
less  thai  i  $15  million  in  the  three 
previou  i  calendar  years.  "Very  small 
business"  is  defined  as  an  entity  that, 
togethei*  with  its  affiliates,  has  average 
gross  revenues  of  not  more  than  $3 
million  'or  the  preceding  three  calendar 
years.  T  le  SBA  has  approved  of  these 
definitii  ins.  The  majority  of  these 
entities  will  most  likely  be  licensed  in 
bands  v  here  the  Commission  has 
implem  mted  a  geographic  area 
licensin  ;  approach  that  would  require 
the  use  )f  competitive  bidding 
procedv  res  to  resolve  mutually 
exclusii  e  applications.  The 

Commit  sion's  licensing  database 
indicate  s  that,  as  of  January  20, 1999, 
there  wfere  a  total  of  8,670  MAS  station 
authorizations.  Of  these,  260 
authorizations  were  associated  with 
commofi  carrier  service.  In  addition,  an 
auction  for  5,104  MAS  licenses  in  176 
EAs  be(  an  November  14,  2001,  and 
closed  <  n  November  27,  2001.  Seven 
winnin  ;  bidders  claimed  status  as  small 


or  very  small  businesses  and  won  611 
licenses. 

126.  With  respect  to  the  second 
category,  which  consists  of  entities  that 
use,  or  seek  to  use.  MAS  spectrum  to 
accommodate  their  own  internal 
conmnmications  needs,  we  note  that 
MAS  serves  an  essential  role  in  a  range 
of  industrial,  safety,  business,  and  land 
transportation  activities.  MAS  radios  are 
used  by  companies  of  all  siaes, 
operating  in  virtually  all  U.S.  business, 
categories,  and  by  all  types  of  public 
safety  entities.  For  the  majority  of 
private  internal  users,  the  definitions 
developed  by  the  SBA  would  be  more 
appropriate.  The  applicable  definition 
of  small  entity  in  this  instance  appears 
to  be  the  "CeUular  and  Other  Wireless 
Telecommunications"  definition  under 
the  SBA  rules.  This  definition  provides 
that  a  small  entity  is  any  entity 
employing  no  more  than  1,500  persons. 
The  Commission's  licensing  database 
indicates  that,  as  of  January  20, 1999,  of 
the  8,670  total  MAS  station 
authorizations,  8,410  authorizations 
were  for  private  radio  service,  and  of 
these,  1,433  were  for  private  land 
mobile  radio  service. 

127.  Incumbent  24  GHz  Licensees. 
The  rules  that  we  adopt  could  afiiect 
incumbent  licensees  who  were  relocated 
to  the  24  GHz  band  from  the  18  GHz 
band,  and  applicants  who  wish  to 
provide  services  in  the  24  GHz  band. 
The  Commission  did  not  develop  a 
definition  of  small  entities  applicable  to 
existing  licensees  in  the  24  GHz  band. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  imder  the 
SBA  rules  for  "Cellular  and  Other 
Wireless  Telecommunications."  This 
definition  provides  that  a  small  entity  is 
any  entity  employing  no  more  than 
1,500  persons.  We  believe  that  there  are 
only  two  licensees  in  the  24  GHz  band 
that  were  relocated  irom  the  18  GHz 
band,  Teligent  and  TRW,  Inc.  It  is  our 
imderstanding  that  Teligent  and  its 
related  companies  have  less  than  1,500 
employees,  though  this  may  change  in 
the  future.  TRW  is  not  a  small  entity. 
Thus,  only  one  incumbent  licensee  in 
the  24  GHz  band  is  a  small  business 
entity. 

128.  Future  24  GHz  Licensees.  With 
respect  to  new  applicants  in  the  24  GHz 
band,  we  have  defined  "small  business" 
as  an  entity  that,  together  with 
controlling  interests  and  affiliates,  has 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $15 
million.  "Very  small  business"  in  the  24 
GHz  band  is  defined  as  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
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these  definitions.  The  Conunission  will 
not  know  how  many  licensees  will  be 
small  or  very  small  businesses  until  the 
auction,  if  required,  is  held. 

129.  700  MHz  Guard  Band  Licenses. 
In  the  700  MHz  Guard  Band  Order,  we 
adopted  size  standards  for  "small 
businesses"  and  "very  small 
businesses"  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.  A  small  business  in  this 
service  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years.  Additionally,  a  "very  small 
business"  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $15  million  for  the  preceding 
three  years.  SBA  approval  of  these 
definitions  is  not  required.  An  auction 
of  52  Major  Economic  Area  (MEA) 
licenses  commenced  on  September  6, 
2000,  and  closed  on  September  21, 

2000.  Of  the  104  licenses  auctioned,  96 
licenses  were  sold  to  nine  bidders.  Five 
of  these  bidders  were  small  businesses 
that  won  a  total  of  26  licenses.  A  second 
auction  of  700  MHz  Guard  Band 
licenses  commenced  on  February  13, 

2001,  and  closed  on  February  21,  2001. 
All  eight  of  the  licenses  auctioned  were 
sold  to  three  bidders.  One  of  these 
bidders  was  a  small  business  that  won 
a  total  of  two  licenses. 

130.  Multipoint  Distribution  Service, 
Multichannel  Multipoint  Distribution 
Service,  and  Instructional  Television 
Fixed  Service.  Multichannel  Multipoint 
Distribution  Service  (MMDS)  systems, 
often  referred  to  as  "wireless  cable," 
transmit  video  programming  to 
subscribers  using  the  microwave 
frequencies  of  the  Multipoint 
Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS).  In  connection  with  the  1996 
.MDS  auction,  the  Commission  defined 
"small  business"  as  an  entity  that, 
together  with  its  affiliates,  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
of  this  standard.  The  MDS  auction 
resulted  in  67  successful  bidders 
obtaining  licensing  opportimities  for 
493  Basic  Trading  Areas  (BTAs).  Of  the 
67  auction  winners,  61  claimed  status  as 
a  small  business.  At  this  time,  we 
estimate  that  of  the  61  small  business 
MDS  auction  winners,  48  remain  small 
business  licensees.  In  addition  to  the  48 
small  businesses  that  hold  BTA 
authorizations,  there  are  approximately 
392  incumbent  MDS  licensees  that  have 
gross  revenues  that  are  not  more  than 
$40  million  and  are  thus  considered 


small  entities.  After  adding  the  number 
of  small  business  auction  licensees  to 
the  nimiber  of  incumbent  licensees  not 
already  coimted,  we  find  that  there  are 
currently  approximately  440  MDS 
licensees  that  are  defined  as  small 
businesses  under  either  the  SBA's  or  the 
Commission's  rules.  Some  of  those  440 
small  business  licensees  may  be  affected 
by  the  proposals  in  the  Further  NPRM. 

131.  In  addition,  the  SBA  has 
developed  a  small  business  size 
standard  for  Cable  and  Other  Program 
Distribution,  which  includes  all  such 
companies  generating  $12.5  milUon  or 
less  in  annual  receipts.  According  to 
Census  Bureau  data  for  1997,  there  were 
a  total  of  1,311  firms  in  this  category, 
total,  that  had  operated  for  the  entire 
year.  Of  this  total,  1,180  firms  had 
aimual  receipts  of  under  $10  million, 
and  an  additional  52  firms  had  receipts 
of  $10  million  or  more  but  less  than  $25 
million.  Consequently,  we  estimate  that 
the  majority  of  providers  in  this  service 
category  are  small  businesses  that  may 
be  affected  by  the  rules  and  policies 
proposed  in  the  Further  NPRM. 

132.  Finally,  while  SBA  approval  for 
a  Commission-defined  small  business 
size  standard  applicable  to  ITFS  is 
pending,  educational  institutions  are 
included  in  this  analysis  as  small 
entities.  There  are  currently  2,032  ITFS 
licensees,  and  all  but  100  of  these 
licenses  are  held  by  educational 
institutions.  Thus,  we  tentatively 
conclude  that  at  least  1,932  ITFS 
licensees  are  small  businesses. 

133.  Cable  Television  Relay  Service. 
This  service  includes  transmitters 
generally  used  to  relay  cable 
programming  within  cable  television 
system  distribution  systems.  The  SBA 
has  defined  a  small  business  size 
standard  for  Cable  and  other  Program 
Distribution,  consisting  of  all  such 
companies  having  annual  receipts  of  no 
more  than  $12.5  million.  According  to 
Census  Bureau  data  for  1997,  there  were 
1,311  firms  in  the  industry  category 
Cable  and  Other  Program  Distribution, 
total,  that  operated  for  the  entire  year. 
Of  this  total,  1,180  firms  had  annual 
receipts  of  $10  million  or  less,  and  an 
additional  52  firms  had  receipts  of  $10 
million  or  more  but  less  than  $25 
million.  Thus,  under  this  standard,  we 
estimate  that  the  majority  of  providers 
in  this  service  category  are  small 
businesses  that  may  be  affected  by  the 
rules  and  policies  proposed  in  the 
Further  NPRM. 

134.  Cable  System  Operators  (Rate 
Regulation  Standard).  The  Commission 
has  developed,  with  SBA  approval,  its 
own  definition  of  a  small  cable  system 
operator  forpurposes  of  rate  regulation. 
Under  the  Commission's  rules,  a  "small 


cable  company"  is  one  serving  fewer 
than  400,000  subscribers  nationwide. 
Based  on  our  most  recent  information, 
we  estimate  that  there  were  1,439  cable 
.  operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grovtrn  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  The  Commission's  rules 
define  a  "small  system,"  for  purposes  of 
rate  regulation,  as  a  cable  system  with 
15,000  or  fewer  subscribers.  The 
Commission  does  not  request  nor  does 
the  Commission  collect  information 
concerning  cable  systems  serving  15,000 
or  fewer  subscribers,  and  thus  is  unable 
to  estimate,  at  this  time,  the  number  of 
small  cable  systems  nationwide. 
135.  Cable  System  Operators 
(Telecom  Act  Standard).  The 
Communications  Act,  as  amended,  also 
contains  a  size  standard  for  a  small 
cable  system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  68,500,000 
subscribers  in  the  United  States. 
Therefore,  an  operator  serving  fewer 
than  685,000  subscribers  shall  be 
deemed  a  small  operator  if  its  aimual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  niunber  of  cable  operators 
serving  685,000  subscribers  or  less  totals 
approximately  1,450.  Althou^  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
imder  the  definition  in  the 
Communications  Act. 

136.  Multichannel  Video  Distribution 
and  Data  Service.  MVDDS  is  a  terrestrial 
fixed  microwave  service  operating  in 
the  12.2-12.7  GHz  band.  No  auction  has 
yet  been  held  in  this  service,  although 
an  action  has  been  scheduled  for 
January  14,  2004.  Accordingly,  there  are 
no  licensees  in  this  service. 

b.  Private  Wireless  Radio  Services 

137.  Amateur  Radio  Service.  These 
licensees  are  believed  to  be  individuals, 
and  therefore  are  not  small  entities. 

138.  Aviation  and  Marine  Services. 
Small  businesses  in  the  aviation  and 
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marine  radio  services  use  a  very  high 
frequency  (VHF)  marine  or  airoaft  radio 
and,  as  appropriate,  an  emergency 
position-indicating  radio  beacon  (and/or 
radar)  or  an  emergency  locator 
transmitter.  The  Commission  has  not 
developed  a  small  business  size 
standard  specifically  applicable  to  these 
small  businesses.  For  purposes  of  this 
analysis,  the  Commission  uses  the  SB  A 
small  business  size  standard  for  the 
category  "Cellular  and  Other 
Telecommunications,"  which  is  1,500 
or  fewer  employees.  Most  applicants  for 
recreational  licenses  are  individuals. 
Approximately  581,000  ship  station 
licensees  and  131,000  aircraft  station 
licensees  operate  domestically  and  are 
not  subject  to  the  radio  carriage 
requirements  of  any  statute  or  treaty. 
For  purposes  of  our  evaluations  in  this 
analysis,  we  estimate  that  there  are  up 
to  approximately  712,000  licensees  that 
are  small  businesses  (or  individuals) 
under  the  SBA  standard,  hi  addition, 
between  December  3, 1998  and 
December  14, 1998,  the  Commission 
held  an  auction  of  42  VHF  Public  Coast 
licenses  in  the  157.1875-157.4500  MHz 
(ship  transmit)  and  161.775-162.0125 
MHz  (coast  transmit)  bands.  For 
purposes  of  the  auction,  the 
Commission  defined  a."smaH"  business 
as  an  entity  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $15  million 
dollars.  In  addition,  a  "very  small" 
business  is  one  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $3  million 
dollars.  There  are  approximately  10,672 
licensees  in  the  Marine  Coast  Service, 
and  the  Commission  estimates  that 
almost  all  of  them  qualify  as  "small" 
businesses  under  the  above  special 
small  business  size  standards. 

139.  Personal  Radio  Services. 
Personal  radio  services  provide  short- 
range,  low  power  radio  for  personal 
communications,  radio  signaling,  and 
business  commimications  not  provided 
for  in  other  services.  The  Personal  Radio 
Services  include  spectrum  licensed 
under  part  95  of  our  rules.  These 
services  include  Citizen  Band  Radio 
Service  (CB),  GeneraLMobile  Radio 
Service  (GMRS),  Radio  Control  Radio 
Service  (R/C),  Family  Radio  Service 
(FRS),  Wireless  Medical  Telemetry 
Service  (WMTS),  Medical  Implant 
Communications  Service  (MICS),  Low 
Power  Radio  Service  (LPRS),  and  Multi- 
Use  Radio  Service  (MURS).  There  are  a 
variety  of  methods  used  toJicense  the 
spectrum  in  these  rule  parts,  from 
licensing  by  rule,  to  conditioning 


operatio  i  on  successful  completion  of  a 
required!  test,  to  site-based  licensing,  to 
geographic  area  licensing.  Under  the 
RFA,  the  Commission  is  required  to 
make  a  aetermination  of  which  small 
entities  Are  directly  affected  by  the  rules 
being  ad  opted.  Since  all  such  entities 
are  wire  ess,  we  apply  the  definition  of 
cellular  md  other  wireless 
telecomi  aunications,  pursuant  to  which 
a  small  i  ntity  is  defined  as  employing 
1,500  or  fewer  persons.  Many  of  the 
licensee ;  in  these  services  are 
individi  als,  and  thus  are  not  small 
entities.  In  addition,  due  to  the  mostly 
unlicen!  ed  and  shared  nature  of  the 
spectrui  1  utilized  in  many  of  these 
services  the  Commission  lacks  direct 
information  upon  which  to  base  an 
estimation  of  the  number  of  small 
entities  under  an  SBA  definition  that 
might  be  directly  affected  by  the 
proposep  rules. 

140.  ijespite  the  paucity,  or  in  some 
instancas,  total  absence,  of  information 
about  th  sir  status  as  licensees  or 
regulate  is  or  the  number  of  operators  in 
each  su(  h  service,  users  of  spectrum  in 
these  sefvices  are  listed  here  as  a  matter 
of  Commission  discretion  in  order  to 
fulfill  th  e  mandate  imposed  on  the 
Commi!  sion  by  the  Regulatory 
Flexibil  ty  Act  to  regulate  small 
businesi ;  entities  with  an  understanding 
towards  preventing  the  possible 
differen  ial  and  adverse  impact  of  the 
Commission's  rules  on  smaller  entities. 
Further,  the  listing  of  such  entities, 
despite  iieir  indeterminate  status, 
should  irovide  them  with  fair  and 
adequat  3  notice  of  the  possible  impact 
of  the  p  oposals  contained  in  the 
Further  NPRM. 

141.  J  'ublic  Safety  Radio  Services. 
Public  i  afety  radio  services  include 
police,  ire,  local  government,  forestry 
conserv  ition,  highway  maintenance, 
and  emi  srgency  medical  services.  There 
are  a  to!  al  of  approximately  127,540 
license!  s  in  these  services. 

Govern]  aental  entities  as  well  as  private 
busines  >es  comprise  the  licensees  for 
these  s€  rvices.  AH  governmental  entities 
with  po  sulations  of  less  than  50,000  fall 
within  I  he  definition  of  a  small  entity. 

c.  Satel  ite-Related  Services 

142. .  Ixed  Satellite  Transmit/Receive 
Earth  S  ations.  The  most  recent 
Commi  ision  data  shows  that  there  are 
approximately  3,149  earth  station 
authorisations,  a  portion  of  which  are 
Fixed  Sjatellite  Transmit/Receive  Earth 
Stationi.  We  do  not  request  nor  collect 
annual  revenue  information  from  these 
licensees,  and  are  unable  to  estimate  the 
numbei  of  earth  station  licensees  that 
are  small  business  entities  under  SBA 
definitions. 


143.  Fixed  Satellite  Small  Transmit/ 
Receive  Earth  Stations.  The  most  recent 
Commission  data  shows  that  there  are 
approximately  3,149  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  We  do  not  request  nor 
collect  annual  revenue  information  frt}m 
these  licensees,  and  are  unable  to 
estimate  the  niunber  of  fixed  satellite 
small  transmit/receive  earth  station 
licensees  that  are  small  business  entities 
under  SBA  defisitions. 

144.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems  (14 
GHz).  These  stations  operate  on  a 
primary  basis,  and  frequency 
coordination  with  terrestrial  microwave 
systems  is  not  required.  Thus,  a  single 
"blanket"  application  may  be  filed  for  a 
specified  number  of  small  antennas  and 
one  or  more  hub  stations.  The  most 
recent  Commission  data  shows  that 
there  are  485  current  VSAT  System 
authorizations.  We  do  not  request  nor 
collect  annual  revenue  information  from 
these  licensees,  and  are  unable  to 
estimate  the  number  of  VSAT  system 
licensees  that  are  small  business  entities 
under  SBA  definitions. 

145.  Mobile  Satellite  Earth  Stations. 
The  most  recent  Commission  data 
shows  that  there  are  21  licensees.  We  do 
not  request  nor  collect  annual  revenue 
information  frt>m  these  licensees,  and 
are  unable  to  estimate  the  number  of 
mobile  satellite  earth  station  licensees 
that  are  small  business  entities  under 
SBA  definitions. 

146.  Radio  Determination  Satellite 
Earth  Stations.  The  most  recent 
Commission  data  shows  that  there  are 
four  licensees.  We  do  not  request  nor 
collect  annual  revenue  information,  and 
are  imable  to  estimate  the  number  of 
radio  determination  satellite  earth 
station  licensees  that  are  small  business 
entities  under  SBA  definitions. 

147.  Space  Stations  (Geostationary). 
The  most  recent  Commission  data 
shows  that  there  currently  are  an 
estimated  75  Geostationary  Space 
Station  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information  from  these  licensees,  and 
are  unable  to  estimate  the  number  of 
geostationary  space  station  licensees 
that  are  small  business  entities  under 
SBA  definitions. 

148.  Space  Stations  (Non- 
Geostationary).  The  most  recent 
Commission  data  shows  that  there 
currently  are  seven  Non-Geostationary 
Space  Station  authorizations.  We  do  not 
request  nor  collect  aimual  revenue 
information  from  these  licensees,  and 
are  unable  to  estimate  the  niunber  of 
non-geostationary  space  station 
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licensees  that  are  small  business  entities 
imder  SBA  definitions. 

149.  Direct  Broadcast  Satellites. 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Program  Distribution."  This 
definition  provides  that  a  small  entity  is 
one  with  $12.5  million  or  less  in  annual 
receipts.  Currently,  there  are  nine  DBS 
authorizations,  though  there  are  only 
two  DBS  companies  in  operation  at  this 
time.  We  do  not  request  nor  collect 
annual  revenue  information  for  DBS 
services,  and  are  unable  to  determine 
the  number  of  DBS  operators  that  would 
constitute  a  small  business  entity  under 
SBA  definitions. 

150.  Digital  Audio  Radio  Services 
(DARS).  Commission  records  show  that 
there  are  two  Digital  Audio  Radio 
Services  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information  fit)m  these  licensees,  and 
are  unable  to  estimate  the  numbcar  of 
DARS  licensees  that  are  small  business 
entities  under  SBA  definitions. 

4.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

151.  The  policies  and  proposals  in  the 
Furt/ierNPflM  could  apply  to  a 
significant  number  of  Commission 
licensees  and  spectrum  lessees  in  a 
range  of  wireless  services.  The  Further 
NPflM  explores  possible  steps  to  allow 
certain  spectrum  leasing  arrangements, 
and  possibly  license  assignments  and 
transfers  of  control,  to  be  implemented 
without  prior  individualized 
Commission  approval,  using  forms 
similar  to  those  used  at  present  for 
obtaining  prior  Commission  approval  of 
these  types  of  transactions.  At  most,  the 
FurtfterAff'iiAf  proposals  would  shift  the 
timing  of  filing  of  forms  for  certain  of 
the  transactions.  In  addition,  the  Further 
NPRM  inquires  about  extending  to 
additional  services  the  spectrum  leasing 
procedures  adopted  in  the  Report  and 
Order  for  spectrum  manager  leasing 
arrangements  and  de  facto  transfer 
leasing  arrangements.  Licensees 
otherwise  would  have  to  obtain  prior 
Commission  consent  to  transfers  of 
control  or  license  assignments  on 
similar  forms. 

152.  Consideration  of  extending  the 
spectrum  leasing  policies  adopted  in  the 
Report  and  Order  to  additional  services 
specified  in  the  Further  NPRM 
implicates  potential  reporting, 
recordkeeping  and  compliance   : 
requirements  for  licensees  and  spectrum 
lessees  in  these  additional  services, 
including:  (1)  Retention  of  lease 
agreements;  (2)  reporting  of  spectrum 
leasing  terms  to  the  Commission;  (3) 


licensee  and  lessee  compliance  with  the 
Commission's  technical  and  service 
rules;  (4)  licensee  filings  with  the 
Commission  on  behalf  of  die  lessee;  (5) 
licensee  verification  of  lessee 
compliance  with  Commission  rules;  (6) 
licensee  supervision  of  a  lessee's 
adherence  to  the  Commission's  rules 
and  policies;  and  (7)  the  leasing  of 
spectrum  by  entities  designated  as 
"small  business"  or  "very  small 
business"  under  the  Commission's 
rules.  Licensees  and  lessees  may  retain 
or  hire  outside  professionals  [e.g..  legal 
and  engineering  staff)  to  dr^  lease 
agreements,  provide  consulting  services, 
maintain  records,  and  comply  with 
applicable  Commission  rules.  They  also 
may  employ  existing  or  new  employees 
to  be  responsible  for  reporting, 
recordkeeping,  and  other  compliance 
requirements. 

153.  The  Further  NPRM  a[so  explores 
what  steps  the  Comnrission  shotdd  take, 
possibly  including  additional 
information  submissions,  to  promote 
effective  functioning  of  secondary 
markets  in  spectrum  usage  rights.  The 
Further  NPRM  does  not,  however, 
propose  any  specific  reporting, 
recordkeeping  or  compliance 
requirements  in  this  regard.  We  seek 
comment  on  what,  if  any,  requirements 
we  should  impose  if  we  adopt  the 
proposals  set  forth  in  the  Further  NPRM. 

# 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

154.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  the  establishment  of 
difilering  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi^m 
coverage  of  the  nUe,  or  any  part  thereof, 
for  smadl  entities." 

155.  Regarding  our  inquiry  in  the 
Further  NPRM  about  how  to  facilitate 
increased  access  to  spectnmi  usage 
information,  we  do  not  anticipate  any 
adverse  impact  on  small  entities.  In  fact, 
small  (and  large)  entities  should  benefit 
by  obtaining  access  to  information  that 
would  enable  their  acquisition  of 
spectrum  that  suits  particular  business 
needs.  In  addition,  we  note  that  we  are 
encouraging  parties  to  comment  on 
whether  we  should  develop  an  on-line 


information  database,  require  more 
detailed  operational  information  from 
licensees/lessees,  create  additional 
information  services,  encourage  private 
sector  collection  and  distribution  of 
information,  or  allow  independent  third 
parties  to  act  as  "market  makers." 
Although  certain  information  collection 
requirements  might  impact  entities, 
including  small  entities,  due  to 
increased  reporting  requirements,  the 
Further  NPRM  and  this  IRFA  provide 
interested  parties  with  an  opportimity  to 
comment  on  the  possible  burdens 
associated  with  each  of  the  possible 
steps. 

156.  We  also  seek  comment  in  the 
Further  NPRM  as  to  whether  there  are 
any  additional  steps  that  could  be  taken 
to  further  an  efficient  secondary 
marketplace  through  technological 
advances,  opportunistic  spectrum  users, 
or  other  mechanisms  [e.g.,  spectrum 
managers).  We  do  not  anticipate  that 
any  rules  we  decide  to  adopt  in  this  area 
would  adversely  impact  small  entities. 
We  believe  that  small  (and  large) 
entities  will  benefit  from  removing  any 
unnecessary  regidatory  barriers  to 
efficient  spectrum  usage. 

157.  Regarding  our  proposal  in  the 
Further  NPRM  to  forbear  from 
individual  prior  review  and  approval  by 
the  Commission  for  certain  categories  of 
leasing  arrangements  involving  a 
transfer  of  de  facto  control,  we  do  not 
anticipate  any  adverse  impact  on  small 
entities.  In  this  connection,  while  we 
believe  that  lessening  regidatory 
requirements  would  facilitate  leasing 
arrangements  entered  into  by  all 
entities,  including  both  small  and  large 
entities,  we  are  mindful  that  forbearance 
must  also  be  in  the  public  interest. 
Consequently,  we  seek  comment  on 
various  aspects  of  this  proposal  and 
specifically  request  commenters, 
including  small  entities,  to  comment  on 
the  eligibility  criteria  for  forbearance  set 
forth  in  the  Further  NPRM.  We  realize 
that  although  some  of  the  specific 
criteria  coidd  impact  small  entities, 
overall  small  entities  should  benefit 
bora  a  more  streamlined  approach. 
Moreover,  these  specific  criteria  affiect 
all  entities,  whether  large  or  small 
entities.  For  example,  lessees  will  need 
to  comply  with  our  foreign  ownership 
restrictions  before  forbearance  would 
apply.  This  requirement  would  be 
equitably  applied  to  all  entities  seeking 
to  obtain  spectrum  through  a  spectrum 
leasing  arrangement.  Moreover,  even 
where  possible  spectrum  lessees  may 
not  take  advantage  of  entering  into 
spectrum  leasing  arrangements  without 
individualized  prior  Commission 
approval,  such  entities  (again,  whether 
large  or  small  entities)  would  be  able  to 
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seek  approval  by  means  of  our  prior 
^tproval  procedures  for  spectrum 
leasing  arrangements. 

158.  Similarly,  regarding  our  possible 
forbearance  firom  individual  prior 
review  and  approval  by  the  Commission 
for  transfer  and  assignment  transactions, 
as  proposed  in  the  Further  NPRM,  it 
seems  unlikely  that  small  entities  would 
suffer  any  adverse  impact.  Nonetheless, 
we  seek  comment  on  the  various 
eligibility  criteria  that  might  be 
employed  and,  in  particular,  we 
encourage  small  entities  to  comment  on 
the  impact  that  our  unjust  enrichment 
and  installment  payment  policies  might 
have  on  this  proposal. 

159.  Regarding  the  possible  extension 
of  the  spectrum  leasing  policies  adopted 
in  the  Report  and  Order  to  a  number  of 
excluded  wireless  services,  as  proposed 
in  the  Further  NPRM,  we  anticipate 
generally  that  there  would  be  no  adverse 
impact  on  small  entities.  Because  there 
are  substantial  numbers  of  small  entities 
in  all  the  wireless  services,  small 
entities  could  be  significantly  affected 
by  our  extension  of  leasing  policies  to 
the  wireless  services  excluded  by  the 
Report  and  Order.  We  believe,  however, 
that  these  small  entities  would  likely 
benefit  from  the  increased  flexibility 
that  leasing  arrangements  will  offer  in 
meeting  their  particular  spectrum  needs. 

160.  Regarding  the  possibility  of 
extending  our  decision  to  streamline  the 
application  processing  for  transfer  and 
assignment  applications  to  other 
wireless  services,  as  proposed  in  the 
Further  NPRM,  we  anticipate  no  adverse 
impact  to  small  entities.  The 
information  that  would  be  collected 
imder  a  more  streamlined  approach  is 
similar  to  what  is  ciurently  required 
under  ova  transfer  and  assignment  rules 
and  should  facilitate  spectrum  leasing 
by  reducing  transaction  costs, 
uncertainty,  and  delay.  While  an  ' 
alternative  would  be  to  require  no 
approval,  we  believe  that  diis  would  run 
coimter  to  our  statutory  responsibilities 
under  section  310(d)  of  the 
Communications  Act. 

161.  Regarding  our  analysis  in  the 
Further  NPRM  of  the  question  of 
whether  to  apply  oiu  new  de  facto 
control  standard  to  regulatory  contexts 
other  than  leasing,  we.caimot  determine 
at  this  time  what  the  impact  on  small 
mtities  might  be.  Should  we  move  away 

'  from  the  fecilities-based  approach  of  our 
fritennountain  Microwave  standard,  it 
may  be  presumed  that  small  entities 
would  have  more  flexibility  to  enter  into 
certain  types  of  management 
agreements.  On  the  other  hand,  such  an 
approach  might  not  be  warranted  in 
connection  with  our  designated  entity 
and  entrepreneur  eligibility  rules  and 


policie ;.  We  thus  encoiuage  small 
entities!  to  comment  on  the  various 
issues  mised  in  the  Further  NPRM 
regarding  an  appropriate  standard  for 
defining  de  facto  control. 

162.  Finally,  regarding  oxir  inquiry  in 
the  FuifAer  NPRM  into  whether  the 
restrictions  adopted  for  designated 
entity  leasing  should  be  altered,  we 
belie'vejthat  small  entities  would  likely 
benefit  jfrom  the  removal  of  certain 
restrictions.  But  as  noted  above,  there  is 
a  balance  of  competing  considerations 
taking  |ilace  here.  We  hope  that  small 
entities)  in  particular  will  comment  on 
what  approach  best  promotes  an 
efficiei  t  secondary  spectrum  market, 
provid(  s  benefits  to  small  entities,  and 
consid(  rs  our  statutory  and  public 
interest  obligations. 

6 

Overla  i 
Rules 


Fedqral  Rules  That  May  Duplicate, 
,  or  Conflict  With  the  Proposed 


163. 


^lone. 


Initi  il  Paperwork  Reduction  Act  of 
A  nalysis  Regarding  the  Further 


B 

1995 
NPRM 

164.  In  the  Further  NPRM,  this 
dociun  ;nt  seeks  comment  on  a  proposed 
information  collection  As  part  of  the 
Commission's  continuing  effort  to 
reduce  paperwork  burdens,  we  invite 
the  gen  eral  public  and  the  Office  of 
Managi  iment  and  Budget  (OMB)  to  take 
this  opportimity  to  comment  on  the 
information  collections  contained  in 
this  document,  as  required  by  the 
Papervfork  Reduction  Act  of  1995, 

iw  104—13.  Public  and  agency 
its  are  due  at  the  same  time  as 
)iiiinents  on  this  document  and 
ive  a  sei>arate  heading 
iting  them  as  responses  to  the 
Initial  Paperwork  Reduction  Analysis 
(IPRA)i  OMB  comments  are  due  January 
26,  2004.  Comments  should  address:  (a) 
Wheth  }r  the  proposed  collection  of 
infonnetion  is  necessary  for  the  proper 
perfon^ance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infomiation  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
inform  ation  on  the  respondents, 
includ  ng  the  use  of  automated 
colled  ion  techniques  or  other  forms  of 
infom  ation  technology. 

C.  Cod  iment  Dates  Regarding  the 
Further  NPRM 

165.  Pursuant  to  applicable 

set  forth  in  sections  1.415 
tl9  of  the  Commission's  rules,  47 
1  415  and  1.419,  interested  parties 


proceifiues 
and  1 
CFR 


may  file  comments  on  the  Further 
NPRM  on  or  before  December  5,  2003 
and  reply  comments  on  or  before 
January  5,  2004.  Comments  and  reply 
comments  should  be  filed  in  WT  Docket 
No.  00-230.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  filial  action  is  taken 
in  this  proceeding. 

166.  Comments  may  be  filed  either  by 
filing  electronically,  such  as  by  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS),  or  by  filing  paper 
copies.  Parties  are  strongly  urged  file 
their  comments  using  ECFS  (given 
recent  changes  in  the  Commission's 
mail  delivery  system).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html.  Only  one 
copy  of  an  electronic  submission  must 
be  filed.  In  completing  the  transmittal 
screen,  the  electronic  filer  should 
include  its  full  name,  Postal  Service 
mailing  address,  and  the  applicable 
docket  or  rulemaking  niunber,  WT 
Docket  No.  00-230.  Parties  also  may 
submit  comments  electronically  by 
Internet  e-mail.  To  receive  filing 
instructions  for  e-mail  comments, 
commenters  should  send  an  e-mail  to 
ecfs@fcc.gov,  and  should  include  the 
following  words  in  the  body  of  the 
message,  "get  form  (your  e-mail 
address)."  A  sample  form  and  directions 
will  be  sent  in  reply. 

167.  Parties  who  choose  to  file  by 
paper  may  submit  such  filings  by  hand 
or  messenger  delivery,  by  U.S.  Postal 
Service  mail  (First  Class,  Priority,  or 
Express  Mail),  or  by  commercial 
overnight  courier.  Parties  must  file  an 
original  and  four  copies  of  each  filing  in 
WT  Docket  No.  00-230.  Parties  that 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments  must 
file  an  original  plus  nine  copies.  If  paper 
filings  are  hand-delivered  or  messenger- 
delivered  for  the  Commission's 
Secretary,  they  must  be  delivered  to  the 
Commission's  contractor,  Natek,  Inc.,  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002-4913.  To 
receive  an  official  "Office  of  the 
Secretary"~date  stamp,  dociunents  must 
be  addressed  to  Marlene  H.  Dortch, 
Secretary,  Federal  Communications 
Commission.  (The  filing  hours  at  this 
facility  are  8  a.m.  to  7  p.m.)  If  paper 
filings  are  submitted  by  mail  though  the 
U.S.  Postal  Service  (First  Class  mail, 
Priority  Mail,  and  Express  Mail),  they 
must  he  sent  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Federal 
Communications  Commission,  Office  of 
the  Secretary,  445  12th  Street,  SW., 
Washington,  DC  20554.  If  paper  filings 
are  submitted  by  commercial  ovemi^t 
courier  (i.e.,  by  overnight  delivery  other 
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than  through  the  U.S.  Postal  Service), 
such  as  by  Federal  Express  or  United 
Parcel  Service,  they  must  be  sent  to  the 
Commission's  Secretary,  Marlene  H. 
Dortch,  Federal  Commimications 
Commission,  OiBce  of  the  Secretary, 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743.  (The  filing  hours  at 
this  facility  are  8  a.m.  to  5:30  p.m.) 

168.  Parties  may  also  file  with  the 
Commission  some  form  of  electronic 
media  submission  {e.g.,  diskettes,  CDs, 
tapes,  etc.)  as  part  of  their  filings.  In 
order  to  avoid  possible  adverse  affects 
on  such  media  submissions  (potentially 
caused  by  irradiation  techniques  used  to 
ensure  that  mail  is  not  contaminated), 
the  Commission  advises  that  they 
should  not  be  sent  through  the  U.S. 
Postal  Service.  Hand-delivered  or 
messenger-delivered  electronic  media 
submissions  should  be  delivered  to  the 
Commission's  contractor,  Natek,  Inc.,  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002-4913. 
Electronic  media  sent  hy  commercial 
overnight  coiuier  should  be  sent  to  the 
Commission's  Secretary,  Marlene  H. 
Dortch,  Federal  CommunicatiQns 
Commission,  Office  of  the  Secretary, 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743. 

169.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
they  should  also  send  one  copy  of  any 
documents  filed,  either  by  paper  or  by 
e-mail,  to  each  of  the  following:  (1) 


Qualex  International,  Portals  n,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  facsimile  (202) 
863-2898,  or  e-mail  at 
qualexint®aol.com;  and  (2)  Paul  . 
Murray,  Commercial  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
445  12th  Street,  SW.,  Washington,  DC 
20554,  or  e-mail  at 
Paul.Murray@fcc.gov. 

170.  Comments,  reply  comments,  and 
ex  parte  submissions  will  be  available 
for  public  inspection  during  regiUar 
business  hours  in  the  FCC  Reference 
Information  Center,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  These 
documents  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Force  Web  site. 
www.fcc.gov/dtf,  and  from  the 
Commission's  Electronic  Comment 
Filing  System.  Documents  are  available 
electronically  in  ASCII  text.  Word  97, 
and  Adobe  Acrobat.  Copies  of  filings  in 
this  proceeding  may  be  obtained  from 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893.  facsimile  (202)  863-2898,  or 
via  e-mail  at  qualexint@aoLcom.  This 
document  is  also  available  in  alternative 
formats  (computer  diskette,  large  print, 
audio  cassette,  and  Braille).  Persons 
who  need  documents  in  such  formats 
may  contact  Brian  Millin  at  (202)  418- 


7426,  TTY  (202)  418-7365, 
Bnan.Millin@fcc.gov,  or  send  an  e-mail 
to  access@fcc.gov. 

D.  Ex  Parte  Rules  Regarding  the  Further 
NPRM—Pennit-But-Disclose  Proceeding 

171.  With  regard  to  the  Further 
NPRM,  this  is  a  permit-but-disclose 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Conunission 
rules.  See  generally  A7  CFR  1.1202, 
1.1203,  and  1.1206. 

V.  Ordering  Clauses 

172.  Piusuant  to  the  authority 
contained  in  sections  1,  4(i),  and  303(r)  - 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  and 
303(r),  the  Further  NPRM  is  adopted. 

173.  The  Commission's  Consumer 
Information  Bureau,  Reference 
hiformation  Center,  shall  send  a  copy  of 
the  Report  and  Order  and  the  Further 
NPRM  of  Proposed  Rulemaking, 
including  the  hiitial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(PR  Doc.  03-29193  Filed  11-24-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 


47  CFR  Parts  land  27 

IWT  Doclnl  No.  00-230;  FCC  03-113] 

PronwUng  Efficient  Use  of  Spectnim 
Through  Elimination  of  Barriers  to  the 
Devetopmant  of  Secondwy  Marlwts 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  this  docimient,  we  adopt 
final  rules  that  remove  unnecessary 
regulatory  barriers  to  the  development 
of  more  robust  secondary  markets  in 
radio  spectrum  usage  ri^ts.  First,  we 

{iromote  the  wider  use  of  spectrum 
easing  arrangements  by  facilitating  the 
ability  of  licensees  in  our  Wireless 
Radio  Services  that  hold  "exclusive" 
authority  to  lease  some  or  all  of  their 
spectrum  usage  rights  to  third  parties  for 
any  amount  of  spectrum  and  in  any 
geographic  area  encompassed  by  the 
license,  for  any  period  of  time  within 
the  term  of  the  license.  Second,  we 
adopt  streandined  approval  procedures 
for  License  assignments  and  transfers  of 
control  in  these  Wireless  Radio 
Services. 

DATES:  Effective  January  26,  2004, 
except  for  §§  1.913(a).  1.913(a)(3), 
1.2002(d),  1.2003, 1.9003, 1.9020(e), 
1.9030(e),  and  1.9035(e),  which  contain 
information  collection  requirements  that 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  1.948(j),  which  is  effective 
on  April  5,  2004.  The  agency  will 
publish  a  docimaent  in  the  Federal 
Register  aimouncing  the  effective  date 
of  die  rules  that  require  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Murray,  Wireless  Telecommunications 
Bureau,  at  (202)  418-7240,  or  via  the 
Internet  at  Paul.Murray@fcc.gov;  for 
additional  information  concerning  the 
information  collections  contained  in 
this  document,  contact  Judith  B. 
Herman  at  (202)  41&-0214,  or  via  the 
Internet  at  Juclith.B-Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  portion  (Report  and  Order)  of 
the  Commission's  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
FCC  03-113,  in  WT  Docket  No.  00-230, 
adopted  on  May  15,  2003,  and  released 
on  October  6^  2003.  Contemporaneous 
with  this  docimient,  the  Commission 
issues  a  Further  Notice  of  Proposed 
Rulemaking  (published  elsewhere  in 
.this  publication).  The  full  text  of  this 
docimient  is  available  for  inspection 


and  cof  ying  during  normal  business 
hours  if  the  FCC  Reference  Information 
Center,  |445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
tgxt  mav  be  purchased  from  the  FCC's 
copy  ccmtractor,  Qualex  International, 
445  12^  Street,  SW.,  Room  CY-B402, 
Washin^on,  DC  20554.  The  full  text 
may  alsfo  be  downloaded  at:  http:// 
www.fab.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  oJTTY  (202)  418-7365  or  at 
Brian  .tkillin@fcc.gov. 

Papeniork  Reduction  Act 

This  K&O  contains  a  new  information 
collect!  m  as  described  in  Section  D  of 
the  Fin  il  Regulatory  Flexibility  Analysis 
in  App(  indix  C  infra.  The  Commission, 
as  part  of  its  continuing  effort  to  reduce 
papenA^rk  burdens,  invites  the  general 
public '  o  comment  on  the  information 
collectibn(s)  contained  in  this  R&O  as 
required  by  the  Paperwork  Reduction 
Act  of  i995.  Public  Law  104-13.  It  will 
be  subi|iitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
PRA.  OMB,  the  general  public,  and 
other  Federal  agencies  are  invited  to 
commept  on  the  new  information 
collection(s)  contained  in  this 
proceeding.  Public  and  agency 
comments  are  due  January  26,  2004. 
Comments  should  address:  (a)  Whether 
the  new  or  modified  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
infomiftion  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burdeni  estimates;  (c)  ways  to  enhance 
the  qua  lity,  utility,  and  clarity  of  the 
inform  ttion  collected;  and  (d)  ways  to 
minim  ze  the  burden  of  the  collection  of 
inform  ition  on  the  respondents, 
includ  ng  the  use  of  automated 
collect  on  techniques  or  other  forms  of 
inform  ition  technology. 

OAfl  Control  Number:  3060-xxxx. 

Title  Promoting  Efficient  Use  of 
Spectn  im  through  Elimination  of 
Barrier ;  to  the  Development  of 
Seconc  ary  Markets. 

Forn  No.:  FCC  Form  603. 

Typt  of  Review:  New  collection. 

Resp  ondents:  Business  or  other  for- 
profit. 

Nun  her  of  Respondents/ Annually: 
71,262 

Estii  lated  Time  per  Response:  9  hrs. 

Totaf  Annual  Burden:  641,311  hrs. 

Tota  Annual  Costs:  $117,088,018.33 

Niee<  s  and  Uses:  The  required 
notific  itions  and  applications  will 
provid ;  the  Commission  with  useful 
inform  ition  about  spectrum  usage  and 
helps  1 3  ensure  that  licensees  and 


lessees  are  complying  with  Commission 
interference  and  non-interference 
related  policies  and  rules.  Similar 
information  and  verification 
requirements  have  been  used  in  the  past 
for  licensees  operating  under 
authorizations,  and  such  requirements 
will  serve  to  minimize  interference, 
verify  that  lessees  are  legally  and 
technically  qualified  to  hold  licenses, 
and  ensure  compliance  with  . 
Commission  rules. 

Synopsis  of  the  Report  and  Order 
I.  Introduction 

A.  Wireless  Radio  Services 

1.  In  the  Report  and  Order,  we  take 
several  actions  to  remove  unnecessary 
regulatory  barriers  to  the  development 
of  secondary  markets  in  spectrum  usage 
rights  in  the  Wireless  Radio  Services. 
Specifically,  we  take  several  steps  to 
facilitate  and  streamline  the  ability  of 
spectrum  users  to  gain  access  to 
licensed  spectrum  by  entering  into 
spectrum  leasing  arrangements  that  are 
suited  to  the  parties'  respective  needs. 
As  a  threshold  matter,  we  revise  the 
Commission's  interpretation  of  the  de 
facto  control  standi  relating  to  section 
310(d)  of  the  Communications  Act,  47 
U.S.C.  310(d),  in  the  context  of 
spectnim  leasing,  replacing  the  standard 
that  has  been  in  place  since  1963  imder 
the  Ihtenoiountain  Microwave  decision, 
12  FCC  2d  559  (1963),  with  a  refined 
standard  that  better  accords  with  our 
contemporary  market-oriented  spectrum 
policies,  fast-changing  consumer 
demands,  and  technological  advemces. 
The  Intermountain  Microwave  standard, 
which  focuses  its  de  facto  control 
analysis  on  whether  licensees  exercise 
close  working  control  over  all  of  the 
facilities  using  licensed  spectrum,  is  not 
required  by  the  Communications  Act. 
Moreover,  this  standard  impedes 
iimovative  and  efficient  leasing 
arrangements  with  third  party  spectrum 
users  that  do  not  require  Commission 
approval  under  the  statute.  The  updated 
standard  we  adopt  for  leasing  refines  the 
de  facto  control  analysis,  consistent 
with  statutory  requirements,  by  focusing 
instead  on  whether  licensees  continue 
to  exercise  effective  working  control 
over  any  spectrum  they  lease  to  others. 

2.  We  implement  two  different 
options  for  spectrum  leasing.  One 
option  enables  licensees  and  "spectrum 
lessees"  to  enter  into  leasing 
arrangements,  without  the  need  for 
Commission  approval,  so  long  as  the 
licensee  retains  de  jure  control  of  the 
license  and  de  facto  control  of  the 
leased  spectrum  under  the  newly 
refined  standard.  The  other  option 
permits  parties  to  enter  into 
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arrangements  in  which  the  licensee 
transfers  de  facto  control  to  the  lessee 
pursuant  to  streamlined  approval 
procedures. 

3.  In  addition,  consistent  with  out 
efforts  to  facilitate  secondary  markets  in 
spectrum  by  providing  for  streamlined 
approval  procedures  for  certain 
spectrum  leasing  arrangements  that 
involve  transfers  of  de  facto  control,  we 
determine  to  implement  similar 
streamlined  Commission  approval 
procedures  for  all  license  assignments 
(whether  a  full  or  partial  assignment  of 
the  license)  and  transfers  of  control  in 
the  same  Wireless  Radio  Services 
covered  by  oni  newly  adopted  spectrum 
leasing  policies. 

B.  Satellite  Services 

4.  Based  on  the  record  before  us,  we 
decline  to  revise  the  rules  governing 
fixed  and  mobile  satellite  services  in 
this  Report  and  Order.  We  find  ^at  the 
ciurent  market  for  transponder  leasing 
and  access  to  luiused  spectnun 
allocated  to  satellite  services  through 
Special  Temporary  Authority  appears  to 
be  working  well. 

n.  Background 

5.  In  November  2000,  the  Ck}nunission 
conciurently  adopted  the  Policy 
Statement  and  the  Notice  of  Proposed 
Rulemaking  (NPRM),  65  FR  81475 
(December  26,  2000).  in  this  proceeding 
regarding  secondary  markets  in 
spectrum  usage  rights.  The  Policy 
Statement  enunciated  general  goals  and 
principles  for  the  further  development 
of  those  secondary  markets,  while  the 
AOTIM  proposed  concrete  steps  the 
Commission  might  take  to  implement 
such  policies  with  respect  to  Wireless 
Radio  Services  and  Satellite  Services. 
Thirty-seven  parties  commented  on  the 
proposals  set  forth  in  the  NPRM,  and 
twenty-one  filed  reply  comments. 

6.  In  2002,  the  Commission's  staff- 
level  Spectrum  Policy  Task  Force 
undertook  a  comprehensive  review  of 
spectrum  policy.  In  examining  90  years 
of  spectrum  policy,  the  Task  Force 
sought  to  assist  the  Commission  in 
developing  policies  that  are  more 
responsive  to  the  consmner-driven 
evolution  of  new  wireless  technologies, 
devices,  and  services.  The  findings  and 
recommendations  submitted  to  the 
Commission  in  November  2002  in  the 
Spectrum  Policy  Task  Force  Report 
addressed  many  issues  relevant  to  the 
promotion  of  secondary  markets  in 
spectrum  usage  rights. 


m.  Report  and  Order 

A.  Spectrum  Leasing  Arrangements  in 
Wireless  Radio  Services 

1.  Facilitating  the  Use  of  Spectrum 
Leasing  Will  Further  the  Public  Interest 

7.  In  this  Report  and  Order,  we  find 
that  revising  and  clarifying  our  policies 
and  rules  to  promote  the  use  of  a  wide 
array  of  spectrum  leasing  arrangements 
will  serve  the  public  interest.  Consistent 
with  the  goals  articulated  in  the  NPRM, 
we  grant  those  licensees  holding 
exclusive  use  licenses  in  the  Wireless 
Radio  Services  identified  in  this  Report 
and  Order  the  right  to  lease  any  or  all 
of  their  spectrum  usage  rights  (i.e.,  in 
any  amount  of  spectrum,  in  any 
geographic  area  covered  by  the  license, 
and  for  any  period  of  time  during  the 
term  of  the  license)  to  third  party 
spectrum  lessees  pursuant  to  die 
policies  and  procedures  enunciated 
herein.  We  also  permit  these  leasing 
arrangements  to  be  renewable, 
contingent  on  renewal  of  the  underlying 
license  authorization,  and  will  allow 
certain  types  of  subleasing  provided  that 
specified  conditions  are  met. 

8.  We  establish  a  revised  de  facto 
transfer  of  control  standard  for  leasing 
in  the  Wireless  Radio  Services  in  order 
to  better  accommodate  the  various 
components  of  the  public  interest  that 
are  relevant  to  these  services  and 
provide  two  options  for  spectrum 
leasing.  The  first  option  is  consistent 
with  the  general  approach  proposed  in 
the  NPRM.  Under  this  leasing  option, 
licensees  must  retain  de  jure  control  of 
the  Ucense  and  de  facto  control  of  the 
leased  spectrum  (under  the  updated  de 
facto  control  standard  that  replaces  the 
Intermountain  Microwave  standard  in 
the  context  of  leasing).  The  licensee 
acts,  in  effect,  as  a  "spectrum  manager" 
with  regard  to  leased  spectrum,  and 
remains  directly  and  primarily 
responsible  for  ensuring  that  each  of  its 
lessees  complies  with  jdl  applicable 
Commission  policies  and  rules.  We  also 
provide  for  a  second  leasing  option  in 
response  to  many  commenters'  interest 
in  leasing  policies  that  would  permit  a 
different,  more  flexible  type  of 
arrangement  than  proposed  in  the 
NPRM.  Under  this  second  leasing 
option,  licensees  are  permitted  to 
transfer  de  facto  control  of  the  leased 
spectrum,  and  associated 
responsibilities,  to  spectrum  lessees  for 
the  term  of  the  lease.  In  this  "de  facto 
transfer"  leasing,  spectrum  lessees  will 
be  held  directly  and  primarily 
responsible  for  compliance  with 
applicable  policies  and  rules. 


2.  Revising  the  Section  310(d)  De  Facto 
Control  Standard  for  Spectrum  Leasing 

9.  We  replace  the  Intermountain 
Microwave  standard  with  a  new,  more 
flexible  de  facto  control  standard  for 
spectrum  leasing  that  better  balances  the 
statutory  requirements  of  Section  310(d) 
with  more  recent  statutory  and  policy 
changes  affecting  Wireless  Radio 
Services.  The  Intermountain  Microwave ' 
''facilities-based"  control  standard  is 
outdated  in  that  it  unnecessarily 
impedes  the  Conunission's  efforts  to 
develop  flexible  and  efficient  leasing 
arrangements  that  permit  third-party 
access  to  tmused  or  underutilized 
spectrum  usage  rights  (for  either  short  or 
long  term).  We  therefore  adopt  a  new  set 
of  criteria  for  determining  de  facto 
control  based  on  the  licensee  exercising 
effective  working  control  over  the  use  of 
any  spectrum  it  leases,  as  opposed  to 
direct  control  of  the  faciUties 
themselves. 

a.  Rationale  for  Revising  the  Section 
310(d)  De  Facto  Control  Standard  for 
Spectrum  Leasing 

10.  We  determine  that,  in  the  context 
of  spectrum  leasing,  retaining  die 
Intermountain  Microwave  standard  for 
evaluating  de  facto  control  issues  under 
section  310(d)  no  longer  serves  the 
public  interest.  Specifically,  we 
determine  that  a  new  de  facto  control 
standard — one  that  continues  to  require 
that  licensees  exercise  sufficient 
working  control  over  the  use  of  their 
leased  spectrum  so  as  to  be  consistent 
mth  the  requirements  of  section  310(d), 
but  also  allows  additional  flexibility  to 
licensees  to  enter  into  certain  types  of 
leasing  arrangements  without  the  need 
for  prior  Commission  approval — should 
replace  the  standard  set  forth  in 
Intermountain  Microwave  and  its 
progeny. 

11.  By  its  very  nature,  the 
Intermountain  Microwave  standard 
imposes  significant  constraints  on  the 
development  of  these  secondary  markets 
because  it  restricts  the  ability  of 
licensees  to  make  spectrum  available  for 
a  defined  period  to  third-party  users 
that  would  prefer  to  construct  and  use 
their  own  facilities  instead  of  being 
forced  to  rely  on  the  licensees'  facilities 
and  technology.  The  Intermountain 
Microwave  standard  is  a  "fecilities- 
based"  standard  that  focuses  on  whether 
the  licensee  exercises  close  working 
control  over  many  different  aspects  of 
the  operation  of  the  station  facilities 
using  the  licensed  spectrum. 
Specifically,  appl)mig  a  six  factor  test, 
the  Commission  examines  whether  the 
licensee:  (1)  Has  unfettered  use  of  all 
station  facilities  and  equipment;  (2) 
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controls  daily  operations;  (3)  determines 
and  carries  out  the  policy  decisions 
(including  preparation  and  filing  of 
applications  with  the  Commission);  (4) 
is  in  charge  of  employment,  supervision 
and  dismissal  of  personnel  operating  the 
facilities;  (5)  is  in  charge  of  the  payment 
of  financial  obligations,  including 
expenses  arising  out  of  operations;  and 
(6)  receives  the  monies  and  profits  from 
the  operation  of  the  facilities.  In  simi, 
the  Intermountain  Microwave  standard 
interprets  section  310(d)  de  facto 
control  as  requiring  that  licensees 
themselves  exercise  close  working 
control  of  both  the  actual  facilities/ 
equipment  operating  the  radio 
frequency  (RF)  energy  and  the  policy 
decisions  (e.g.,  business  decisions) 
regarding  use  of  the  spectrum. 

12.  The  Intennountain  Microwave 
standard  for  de  facto  control,  and  the 
particular  factors  specified  therein,  are 
not  required  by  section  310(d).  In 
particiilar,  the  Act  does  not  require  a 
facilities-based  de  facto  control  standard 
whereby  licensees  are  the  only  entities 
that  can  control  the  use  of  each  facility 
and  associated  policies  without 
Commission  approval,  and  we  conclude 
that  such  an  interpretation  is  overly 
circumscribed  and  restrictive. 

13.  We  conclude  that  the 
Intermountain  Microwave  standard  is 
increasingly  out  of  step  with  the  flexible 
spectrum  use  policies  we  are  adopting 
in  the  Wireless  Radio  Services  and  that 
we  consider  essential  to  furthering  our 
obligations  to  promote  the  public 
interest  in  today's  environment. 
Accordingly,  we  adopt  a  more  refined 
interpretation  of  the  section  310(d)  de 
facto  control  standard  in  the  context  of 
spectrum  leasing  and  today's 
increasingly  flexible  regulatory  policies. 
This  revised  standard  will  permit 
licensees  and  spectrum  users  to  enfer 
into  certain  types  of  leasing 
arrangements,  without  them  being 
deemed  transfers  of  de  facto  control  that 
would  require  prior  Commission 
approval,  so  long  as  the  licensee 
maintains  effective  working  control  of 
the  leased  spectrum  and  has  the  ongoing 
responsibility  for  ensuring  compliance 
widi  applicable  Commission  policies 
and  rules  during  the  term  of  the  lease. 

b.  Indicia  of  De  Facto  Control  for 
Spectrum  Leasing  Arrangements 

14.  In  the  context  of  spectrum  leasing, 
we  no  longer  interpret  de  facto  control 
imder  section  310(d)  as  requiring  that 
the  Wireless  Radio  Services  licensees 
affected  by  this  proceeding  exercise 
dose  working  control  over,  determine 
the  services  on,  and  set  the  policies 
affecting  the  station(s)  operating  with 
the  spectrum  licensed  to  them  imder 


their  au  horizations.  Instead,  when 
leasing  spectrum,  these  licensees  must 
act  as  spectrum  managers  to  ensure  that 
the  speotrum  lessees  comply  with 
applicable  policies  and  rules. 

15.  For  all  Wireless  Radio  Services 
affected  in  this  proceeding,  we  establish 
the  folU  wing  two  factors  for 

interpre  ting  whether  a  licensee  retains 
de  facte  control  for  purposes  of  section 
310(d)  when  it  acts  as  a  spectrum 
manager  when  leasing  spectrum  to  a 
spectruln  lessee.  First,  the  licensee 
remains  responsible  for  ensiuing  the 
lessee's  compliance  with  the 
Commixiications  Act  and  all  applicable 
policiea  and  rules  directly  related  to  the 
use  of  tke  spectrum.  This  responsibility 
includes  maintaining  reasonable 
operational  oversight  over  the  leased 
spectni^n  so  as  to  ensine  that  the 
spectru  n  lessee  complies  with  all 
applica  )le  technical  and  service  rules, 
includii  ig  safety  guidelines  relating  to 
radiofre  quency  radiation.  In  addition, 
the  lice  isee  must  retain  responsibility 
for  mee  ing  all  applicable  firequency 
coordin  ition  obligations  and  resolving 
interfer  snce-related  matters,  and  must 
retain  t  le  right  to  inspect  the  lessee's 
operatic  ms  and  to  terminate  the  lease  to 
ensure  compliance.  Second,  the  licensee 
is  respa|isible  for  all  interactions  with 
the  Coi^mission,  including  notification 
about  the  spectrum  leasing  arrangement 
and  all  Commission  filings  required 
under  the  license  authorization  and 
applicable  service  rules  that  are  directly 
related  to  the  use  of  the  leased 
spectrum. 

16.  licensee  responsibility  for  lessee 
compliance  with  Commission  policies 
and  rulks.  Under  the  first  factor,  the 

remains  fully  responsible  for 
that  its  lessee's  operations  are 
^liance  with  the 

lications  Act  and  all  applicable 
policies  and  rules  directly  related  to  the 
use  of  t  le  spectrum.  This  retention  of 
legal  ax  d  actual  control  of  the  spectrum 
require  the  licensee  to  take  steps 
through  contractual  provisions  and 
actual  oversight  and  enforcement  of 
such  ptpvisions  to  ensure  that  the 
spectrufn  lessee  operates  in 
confordtance  with  applicable  technical 
and  use  rules  governing  the  license 
authori  cation.  In  addition,  this  means 
that  a  1  :ensee  must  maintain  a 
reasons  jle  degree  of  actual  working 
knowle  Ige  about  the  lessee's  activities 
and  fac  lities  that  affect  its  ongoing 
complii  ince  with  the  Commission's 
policiei  and  rules.  These 
respon!  ibilities  include:  coordinating 
operatic  >ns  and  modifications  of  the 
lessee's  system  to  ensure  compliance 
with  C<  mmission  rules  regarding  non- 
interfei  snce  with  co-chaimel  and 


adjacent  channel  licensees  (and  any 
authorized  spectrum  user);  making  ail 
determinations  as  to  whether  an 
application  is  required  for  any 
individual  lessee  stations  (e.g.,  those 
that  require  frequency  coordination, 
submission  of  an  Environmental 
Assessment  vinder  47  CFR  1.1307,  those 
that  require  international  coordination, 
those  that  affect  radio  frequency  quiet 
zones  described  in  47  CFR  1.924,  or 
those  that  require  notification  to  the 
Federal  Aviation  Administration  under 
47  CFR  part  17);  and,  ensiuing  that  the 
lessee  complies  with  the  Commission's 
safety  guidelines  relating  to  human 
exposure  to  radiofi«quency  (RF) 
radiation  (e.g.,  47  CFR  1.1307(b)  and 
related  rules).  Furthermore,  the  licensee 
is  responsible  for  resolving  all 
interference-related  matters,  including 
conflicts  between  its  lessee  and  any 
other  lessee  or  licensee  (or  authorized 
spectrum  user).  We  will  permit  a 
licensee  to  use  agents  (e.g.,  counsel, 
engineering  consultants)  when  carrying 
out  these  responsibilities,  so  long  as  the 
licensee  continues  to  exercise  effective 
control  over  its  agents'  actions  as 
necessary. 

17.  Other  key  elements  of  the 
licensee's  continuing  control  are  that  it 
must  be  able  to  inspect  the  lessee's 
operations  and  that  it  must  retain  the 
right  to  terminate  the  lease  in  the  event 
the  spectrum  lessee  fails  to  comply  with 
the  terms  of  the  lease  and/or  the 
Conunission's  reqmrements.  If  the 
licensee  or  the  Commission  determines 
that  there  is  any  violation  of  the 
Commission's  rules  or  that  the  lessee's 
system  is  causing  harmful  interference, 
the  licensee  must  immediately  take 
steps  to  remedy  the  violation,  resolve 
the  interference,  suspend  or  terminate 
the  operation  of  the  system,  or  take 
other  measures  to  prevent  further 
harmful  interference  until  the  situation 
can  be  remedied.  If  the  lessee  refuses  to 
resolve  the  interference,  remedy  the 
violation,  or  suspend  or  terminate 
operations,  either  at  the  direction  of  the 
licensee  or  by  order  of  the  Commission, 
the  licensee  must  use  all  legal  means 
necessary  to  enforce  the  order. 

18.  Licensee  responsibility  for 
interactions  with  tiie  Conunission, 
including  all  filings,  required  imder  the 
license  authorization  and  applicable 
service  rules  directly  related  to  the 
leased  spectrum.  Pursuant  to  the  second 
factor,  the  licensee  is  required  to  engage 
in  all  of  the  licensee  interactions  with 
the  Conunission  that  are  required  under 
the  applicable  service  rules  and  policies 
and  are  directly  related  to  the  use  of  the 
spectrum.  As  a  preliminary  matter,  the 
licensee  must  file  the  necessary 
notification  with  the  Commission, 
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'including  infonnation  establishing  the 
spectrum  lessee's  eligibility  to  lease  the 
spectrum  pursuant  to  the  rules 
applicable  to  this  tjrpe  of  leasing 
arrangement.  In  addition,  the  licensee  is 
responsible  for  making  all  reqiiired 
filings  (e.g.,  applications,  notifications, 
and  correspondence)  associated  with 
the  license  authorization  that  are 
directly  affected  by  the  lessee's  use  of 
the  licensed  spectrum.  Licensees  may 
use  agents  (such  as  counsel  and 
engineering  consultants)  to  complete 
these  electronic  filings,  just  as  they  do 
now  imder  ciirrent  policies. 

19.  We  will  not  hold  the  licensee 
responsible  for  the  lessee's  compliance 
with  Commission  rules  and  policies 
(and  associated  interactions  with  the 
Commission)  that  are  not  directly 
related  to  the  use  of  the  leased 
spectrum.  To  the  extent  a  spectrum 
lessee  provides  a  communications 
service  over  the  leased  spectrum,  it  may 
become  subject  to  certain  rules  and 
regulatory  treatment  based  on  its 
provision  of  such  service.  For  instance, 
lessees  that  operate  as  conunon  carriers 
would  have  certain  rights  and 
obligations  imder  Title  U  of  the  Act 
based  on  their  regulatory  status  as 
service  providers.  Lessees  acting  as 
telecommunications  carriers  may  also 
have  certain  funding  obligations  (e.g., 
universal  service  fund).  Lessees  may 
also  provide  other  types  of  services  {e.g., 
non-common  carrier  services, 
information  services,  etc.)  that  subject 
them  to  other  provisions  of  the  Act  and 
specified  regulatory  treatment 
independent  of  their  status  as  spectrum 
lessees.  In  these  circumstances,  the 
licensee  should  not  have  any 
responsibility  for  the  lessee's 
compliance  or  interactions  with  the 
Commission. 

20.  Reliance  on  contractual 
pmvisions.  The  obligations  imposed  on 
the  licensee  and  lessee  in  the  context  of 
oiu  revised  de  facto  control  standard 
may  be  reinforced  by  the  terms  of  the 
contract  between  the  parties.  Thus,  one 
would  expect  the  spectrum  leasing 
agreement  to  identify  the  right  of  the 
spectrum  lessee  to  use  certain 
frequencies  within  the  licensee's  service 
area.  The  agreement  may  well  detail  the 
operating  parameters  of  the  lessee's 
system  (e.g.,  power,  maximum  antenna 
heights,  frequencies  of  operation,  base 
station  location(s),  area(s)  of  operation, 
and  other  parameters)  as  appropriate, 
depending  upon  the  service  involved 
and  the  nature  of  the  lease.  The 
spectrum  lessee  would  agree  to  operate 
its  system  in  compliance  with  all 
technical  specifications  for  the  system 
consistent  with  Commission  rules.  In 
sum,  we  will  allow  parties  to  determine 


precise  terms  and  provisions  of  their 
contract,  consistent  with,  and  except  as 
otherwise  reflected  in,  the  mandates, 
requirements,  and  other  obligations  set 
out  in  this  Report  and  Order.  We  note, 
however,  that  to  the  extent  that  parties' 
leasing  arrangements  entered  into 
pursuant  to  this  revised  de  facto  control 
standard  do  not  in  fact  embody  the 
principles  set  forth  above,  the 
Commission  may  determine  that  the 
lease  constitutes  an  luiauthorized 
transfer  of  control  and  pursue 
appropriate  enforcement  action. 

c.  Consistency  of  the  New  De  Facto 
Control  Standard  for  Spectrum  Leasing 
With  Section  310(d)  Requirements 

21.  Neither  the  specific  language  of 
Section  310(d)  nor  the  general  statutory 
fi-amework  of  the  Commimications  Act 
requires  that  the  Commission  apply  a 
facilities-based  de  facto  control  analysis 
when  interpreting  section  310(d) 
requirements.  Rather,  the  specific 
factors  employed  in  that  type  of  analysis 
were  derived  from  the  Commission's 
determination,  at  that  time,  that  there 
were  a  particular  set  of  powers  and 
responsibilities  that  the  licensee  should 
not  relinquish  in  holding  a  license  in 
order  that  the  Commission  conclude 
that  the  licensee  had  not  "transferred, 
assigned  or  disposed  of  in  any  manner" 
a  "construction  permit  or  station 
license,  or  any  rights  thereunder."    " 

22.  Section  310(d)'s  purpose  generally 
is  to  ensiue  that  a  licensee  that  the 
Commission  has  already  passed  upon  as 
qualified  in  a  particular  service  retains 
both  dejure  and  de  facto  control  over 
the  licensed  spectrum  piu^uant  to  the 
Act  and  applicable  policies  and  rules, 
remains  directly  accoimtable  to  the 
Commission  for  ensuring  that  the 
licensed  spectrum  is  used  in 
compliance  with  applicable  policies  and 
rules,  and  prevents  ultimate  control  of 
the  license  from  being  delegated  to  a 
non-licensee  without  Commission 
approval.  We  conclude  that  providing 
licensees  vdth  the  flexibility  to  lease 
certain  of  their  spectnun  usage  rights  to 
third  parties,  widiout  the  need  for 
Conunission  approval,  is  consistent 
with  the  section  310(d)  requirements  so 
long  as  the  licensee  exercises  both  de 
jure  control  and  de  facto  control,  as  we 
have  refined  that  latter  standard  in  the 
spectnun  leasing  context. 

23.  While  the  refined  de  facto  control 
standard  adopted  above  departs  bom 
the  specific  fectors  set  forth  in 
Intennountain  Microwave,  the  two 
approaches  share  a  fundamental 
interpretation  of  statutory  requirements 
under  section  310(d).  Under  both 
approaches,  a  licensee's  continued 
control  over  the  licensed  use  of 


spectrum  lies  at  the  heart  of  what  it 
means  to  retain  the  license  and  the 
rights  thereunder.  Where  the  two 
standards  differ  is  in  the  significance 
attached  to  certain  non-Ucensed 
activities  that  relate  to  the  license,  and 
in  the  degree  of  control  that  a  licensee 
must  retain  over  its  license  and  specific 
license  rights  to  avoid  a  determination 
that  it  has  "transferred,  assigned,  or 
disposed  of  in  any  manner"  such 
license  or  rights. 

24.  Under  the  Inteimountain 
Microwave  analysis  set  forth  in  the 
Commission's  1963  decision,  various 
specified  activities,  rights,  roles,  and 
obligations  not  covered  by  the  license 
itself — such  as  the  financing  of  station 
operations,  the  employment  of  station 
personnel,  and  the  receipt  of  profits 
frtim  station  operations— bear  on  the 
question  of  whether  a  licensee  has,  in 
some  manner,  disposed  of  its  license  or 
any  rights  thereunder.  The  financing  of 
station  operations  or  the  receipt  of 
station  profits,  for  example,  were 
deemed  to  implicate  section  310(d)  not 
because  the  licensee  had  disposed  of  a 
right  under  the  license  to  finance  the 
station  facilities  or  to  receive  profits 
(which  are  not,  after  all,  rights  under  the 
license),  but  instead  because  the 
Commission  had  decided  at  the  time  of 
that  decision  that  when  a  non-licensee 
assiunes  this  type  of  role,  the  licensee 
may  have  partially  or  indirecUy 
relinquished  (i.e.,  "transferred, 
assigned,  or  disposed  of  in  any 
maimer")  its  licensed  right  to  use  the 
spectrum.  Today's  wireless 
communications  environment,  however, 
has  dramatically  changed  bom  1963, 
and  we  can  no  longer  generally  assume 
that  the  licensee  must  perform  non- 
licensed  activities  identified  by 
Intennountain  Microwave — either 
individually  or  together — in  order  to 
conclude  that  the  licensee  has  retained 
its  license  and  all  rights  thereimder. 

25.  We  observe  that  even  under 
Intennountain  Microwave,  a  non- 
licensee's  mere  use  of  licensed  spectrum 
does  not  necessarily  imply  that  die 
licensee  has  transferred,  assigned  or 
disposed  of  the  license  or  any  license 
rights.  The  linchpin  is  control.  If  the 
licensee  continues  to  hold  a  sufficient 
degree  of  control  over  the  non-licensee's 
use,  there  has  been  no  transfer, 
assignment,  or  disposition.  The 
necessary  degree  of  control  that  the 
licensee  exercises  with  regard  to  the 
third  party's  spectrum  use  need  not  be 
complete;  so  long  as  the  licensee  retains 
the  requisite  degree  of  control  over  a 
license  right,  the  licensee  may  permit  a 
third  party  certain  use  of  the  licensed 
spectrum  without  disposing  of  that 
right,  even  if  the  third  party  uses  the 
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spectrum  on  a  daily  basis  without  direct 
supervision,  and  even  if  that  licensee 
has  given  the  third  party  certain 
enforceable  rights  to  continue  that  use. 

26.  We  have  structured  the  new  de 
facto  control  standard  to  include  a  set 
of  core  responsibilities  (described 
above)  that  a  licensee  must  retain,  and 
cannot  delegate  to  a  spectrum  lessee,  in 
order  to  maintain  a  level  of  control  over 
a  lessee's  use  of  the  spectrum  sufficient 
to  satisfy  the  underlying  purposes  of 

^section  310(d).  These  responsibilities 
are  defined  by  their  statutory  or 
regulatory  relevance.  A  licensee 
exercising  these  defined  responsifoilities 
with  regard  to  the  spectrum  lessees  and 
leased  spectrum  will  effectively  retain 
de  facto  control  of  the  license  under 
section  310(d),  consistent  with  the 
public  interest. 

3.  Wireless  Radio  Services  Eligible  for 
Spectrum  Leasing 

27.  We  will  apply  the  spectrum 
leasing  policies  and  procedures  set  forth 
in  this  Report  and  Order  to  all  of  the 
exclusive  use  licenses  in  the  Wireless 
Radio  Services  that  were  included  in  the 
A^AAf  proposal.  Thus,  exclusive  use 
licenses  in  the  following  services  would 
be  encompassed  imder  the  spectrum 
leasing  procedures  we  adopt  in  this 
Report  and  Order.  The  Cellular 
Radiotelephone  Service  (part  22);  the 
Rural  Radiotelephone  Service  (part  22); 
the  Offshore  Radiotelephone  Service 
(part  22);  the  Air-Ground 
Radiotelephone  Service  (part  22);  the 
Paging  and  Radiotelephone  Service  (part 
22);  the  narrowband  Personal 
Communications  Services  (part  24);  the 
broadband  Personal  Communications 
Service  (part  24);  the  Wireless 
Communications  Service  in  the  698-746 
MHz  band  (part  27);  the  Wireless 
Communications  Service  in  the  746-764 
MHz  and  776-794  MHz  bands  (part  27); 
the  Wireless  Communications  Service  in 
the  2305-2320  MHz  and  2345-2360 
MHz  bands  (part  27);  the  220  MHz 
Service  (excluding  public  safety 
licensees)  (part  90);  the  Specialized 
Mobile  Radio  (SMR)  Service  in  the'800 
MHz  and  900  MHz  bands  (including 
exclusive  use  SMR  licensees  in  the 
General  Category  channels)  (part  90); 
the  Location  and  Monitoring  Service 
(LMS)  with  regard  to  licenses  for 
multilateration  LMS  systems  (part  90); 
paging  operations  under  part  90;  the 
Business  and  hidustrial/Land 
Transportation  (B/ILT)  channels  (part 
90)  (which  would  include  all  B/ILT 
channels  above  512  MHz  and  those  in 
the  470-512  MHz  band  where  a  licensee 
has  achieved  exclusivity,  but  excluding 
B/ILT  channels  in  the  470-512  MHz 
band  where  a  licensee  has  not  achieved 


exclusivity  and  those  channels  below 
470  Mtb,  including  those  licensed 
pursuant  to  47  CFR  90.187(b)(2)(v));  the 
Local  Multipoint  Distribution  Service 
(part  IC^);  the  24  GHz  Service  (part 
101);  th^  39  GHz  Band  (part  101);  the 
Multiple  Address  Systems  band  (part 
101);  the  Private  Operational  Fixed 
Point-to|-Point  Microwave  Service  (part 
101);  th^  Common  Carrier  Fixed  Point- 
to-Poinl  Microwave  Service  (part  101); 
and,  the  Local  Television  Transmission 
Service Ipart  101).  New  services  in  these 
parts  alio  may  be  included  within  the 
spectrum  leasing  rules  and  policies 
adopted  herein,  subject  to  a  separate 
determination  to  exclude  a  service  in 
the  pro<|eeding  establishing  service 
rules.  lathing  in  this  Report  and  Order 
is  intended  to  supplant  any  existing 
rules  orjpolicies  permitting  shared 
operation  of  facilities,  private  carrier 
operation,  or  the  sale  of  excess  capacity 
on  a  lici  nsee's  system. 

28.  In  addition,  we  will  extend  these 
leasing  )olicies  to  two  additional  sets  of 
exclusi^  e  use  licenses:  (1)  VHF  Public 
Coast  S  ation  licenses,  a  subset  of  the 
part  80  services,  and  (2)  218-219  MHz 
Service  one  of  the  part  95  services. 
Finally,  we  will  apply  these  policies  to 
the  new  part  27  services  in  the  paired 
1392-1 J95  MHz  and  1432-1435  MHz 
bands  ^d  the  unpaired  1390-1392 
MHz,  1^70-1675  MHz,  and  2385-2390 
MHz  babds,  as  set  forth  in  the  order 

ig  these  services.  We  permit 
.  leasing  activities  for  all 
j  licensees,  whether  their 
^ed  use  is  limited  to  private  or 
non-coitunercial  operation,  or  not.  For 
serviced  where  shared  spectrum  can 
becoma  exclusive  under  a  particular 
authori  ation  as  a  result  of  surpassing 
loading  levels  as  specified  in  the 
applics^le  rules,  we  will  look  at  the 
specific  authorization  to  determine 
whether  it  is  exclusive  on  this  basis 
such  that  the  licensee  could  avail  itself 
of  oxii  leasing  procedures.  Finally,  in 
service*  where  we  have  adopted 
licensii  g  with  a  geographic  service  area 
overlay  protecting  incumbent  Wireless 
Radio  £  ervice  licensees,  the  remaining 
incuml  ents  will  also  be  permitted  to 
engage  n  leasing.  (To  the  extent  an 
incumt  ent  licensee  is  not  a  Wireless 
Radio  Service  licensee,  as  in  the 
instance  of  broadcast  licensees  in  the 
700  Mitz  bands,  we  are  not  at  this  time 
permitttng  it  to  lease  spectrum  pursuant 
to  the  policies  and  procedures  adopted 
herein^ 

29.  Tne  following  Wireless  Radio 
Servicers  are  excluded  from  the  leasing 
policie*  set  forth  in  this  Report  and 


Order. 


he  Guard  Band  Manager  Service 


(part  2! ,  subpart  G);  Experimental 


Radio, 


Auxiliary,  Special  Broadcast,  and 


Other  Program  Distributional  Services 
(part  74);  Maritime  Services  other  than 
VHF  Public  Coast  Stations  regulated 
under  subpart  J  (part  80);  Aviation 
Services  (part  87);  Public  Safety  Radio 
Services  (part  90);  the  Location  and 
Monitoring  Sorvice  with  regard  to 
licenses  for  non-midtilateration  LMS 
systems  (part  90);  Personal  Radio 
Services  other  than  the  218-219  MHz 
Service  (part  95);  and  the  Amatem 
Radio  Service  (part  97).  In  addition,  at 
this  time  we  continue  to  exclude  the 
ITFS  and  the  Multipoint  Distribution 
Service  (MDS)/Multichannel  Multipoint 
Distribution  Service  (MMDS),  parts  74 
and  21  services,  noting  that  a  recent 
proceeding  has  been  initiated  that  raises 
leasing  issues,  among  others,  with 
respect  to  those  particular  services.  We 
also  exclude  the  Multi-channel  Video 
Distribution  and  Data  Service  (MVDDS) 
because  that  service  was  not  included 
within  the  scope  of  the  NPRM  and  was 
established  subsequently  without  any 
provisions  regarding  leasing.  Finally,  we 
also  exclude  public  safety  licensees 
regulated  by  part  90,  including  all 
public  safety  licensees  that  have 
obtained  their  licenses  pursuant  to 
section  337  authority.  In  the  Further 
Notice,  we  consider  whether  to  permit 
spectrum  leasing  in  a  niunber  of  these 
services. 

30.  In  ova  view,  leasing  on  shared 
frequencies  presents  implementation 
concerns,  particularly  when  the  shared 
(or  non-exclusive)  natwe  of  licensing  on 
such  frequencies  permits  interested 
parties  to  seek  their  own  authorizations 
to  operate  and  where  the  loading  levels 
may  convert  a  license  on  a  previously 
shared  frequency  to  an  exclusive 
license.  We  do,  however,  consider  in  the 
Further  Notice  whether  to  extend  our 
leasing  policies  to  these  and  other 
additional  services. 

4.  Specific  Policies  and  Procedures 
Applicable  to  Spectrum  Leasing 
Arrangements 

a.  "Spectrum  Manager"  Leasing — 
Spectrum  Leasing  Arrangements  That 
Do  Not  Involve  a  Transfer  of  De  Facto 
Control  Under  Section  310(d) 

31.  Under  spectrum  manager  leasing, 
licensees  are  not  required  to  obtain  prior 
Commission  approval  for  such  leases, 
but  must  notify  the  Commission  of  the  . 
lease  and  provide  certain  certifications 
and  information  regarding  the  spectrum 
lessees  and  the  lease  terms. 

(i)  Respective  Rights  and 
Responsibilities  of  Licensees  and 
Spectrum  Lessees 

32.  UcervBees'  rights  and 
responsibilities.  Under  spectrum 
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manager  leasing  airangements,  we  grant 
licensees  the  right  to  lease  any  or  all  of 
their  spectrum  usage  rights  to  spectrum 
lessees,  and  to  do  so  without  the  need 
for  Commission  approval,  so  long  as 
licensees  retain  dejure  control  of  the 
license  and  act  as  spectrum  managers 
with  regard  to  the  leased  spectnun  by 
continuing  to  exercise  de  facto  control 
over  that  spectrum,  pinsuant  to  the 
standard  enimciated  above.  The 
Commission  will  hold  licensees  directly 
and  primarily  responsible  for  ensuring 
their  lessees'  compliance  with  the  Act 
and  applicable  Commission  policies  and 
rules.  Failure  of  a  licensee  to  meet  the 
criteria  of  the  revised  de  facto  control 
standard  would  constitute  an 
imauthorized  transfer  of  control  under 
section  310(d).  The  licensee  must  also 
file  a  notification  with  the  Commission 
that  it  has  entered  into  a  spectrum 
leasing  arrangement.  Failure  to  do  so 
would  subject  a  licensee  to  possible 
enforcement  action  as  a  substantive  rule 
violation. 

33.  Since  the  licensee  retains  de  facto 
control  of  the  leased  spectrum  and  is 
held  directly  accoimtable  for  lessee 
compliance  with  applicable  policies  and 
rules  concerning  the  leased  spectrum 
under  this  particular  type  of  leasing 
arrangement,  the  Commission  will  look 
first  to  the  licensee  to  exercise  its 
responsibilities  and  ensiue  compliance. 
To  the  extent  a  licensee  fails  to  ensure 
its  lessee's  compliance,  the  licensee  will 
be  subject  to  enforcement  action, 
including  admonishments,  monetary 
forfeitiues.  and/or  license  revocation,  as 
appropriate,  pursuant  to  sections  503(b) 
(forfeiture  {utivisions)  and  312  (license 
revocation  provisions)  of  the 
Commimications  Act.  We  will  not, 
however,  hold  licensees  responsible  for 
their  lessees'  compliance  with 
Commission  niles  and  policies  that  are 
not  directly  related  to  the  use  of  the 
leased  spectrum. 

34.  Because  leasing  piu-suant  to  this 
option  requires  that  spectrum  lessees 
meet  certain  eligibility  requirements,  we 
will  require  that  licensees  submit 
appropriate  certifications  by  the  lessee 
as  part  of  the  lease  notification.  We  will 
permit  licensees  to  reasonably  rely  on 
those  certifications.  To  the  extent, 
however,  that  a  licensee  has  knowledge 
that  a  spectrum  lessee  does  not  satisfy 
these  eligibility  requirements,  or 
reasonably  should  have  such 
knowledge,  then  allowing  such  leasing 
to  proceed  would  violate  our  spectrum 
manager  leasing  policies  and  we  will 
subject  that  licensee  to  appropriate 
enforcement  action.  In  addition, 
licensees  retain  responsibility  for 
maintaining  compliance  with  applicable 
eligibility  and  ownership  requirements 


imposed  on  them  pursuant  to  the 
license  authorization.  Spectrum  leasing 
cannot  be  used  by  licensees  and  lessees 
as  a  means  of  thwarting  or  abusing  the 
basic  quahfications  and  eligibility 
policies  applicable  to  licensees. 

35.  Spectrum  lessees'  rights  and 
responsibilities.  The  spectrum  lessee 
must  comply  with  Commission 
requirements  associated  with  the 
license,  and  must  maintain  an  ongoing 
relationship  with  the  licensee  fitjm 
whom  it  leases  spectrum.  The  lessee 
must  certify  that  it  meets  all  applicable 
general  eligibility  requirements 
associated  with  the  leased  spectrum 
(with  such  certifications  becoming  part 
of  the  notification  submitted  by  the 
licensee,  as  noted  above).  The  lessee's 
eligibility  certifications  will  be  similar 
to  the  certifications  cmrently  submitted 
by  applicants  seeking  a  license 
authorization  in  the  particular  service. 
We  will  hold  the  spectrum  lessee 
directly  accountable  for  these 
certifications. 

36.  Although  we  intend  to  enforce  our 
operational  rules  and  policies  directly 
against  the  licensee  in  the  first  instance, 
as  discussed  above,  we  also  determine 
to  hold  spectrum  lessees  independently 
accountable  for  complying  with  the  Act 
and  our  policies  and  rules.  The  lessee 
also  must  accept  Commission  oversight 
and  enforcement  consistent  with  the 
license  authorization.  The  lessee  must 
cooperate  fully  with  any  investigation  or 
inquiry  conducted  by  either  the 
Commission  or  the  licensee,  allow  the 
Commission  ot  the  licensee  to  conduct 
on-site  inspections  of  transmission 
facilities,  and  even  suspend  operations 
imder  certain  conditions.  Spectrum 
lessees  who  violate  our  rules  or  other 
federal  laws  potentially  will  be 
subjected  to  forfeitures  under  section 
503(b)  of  the  Commimications  Act, 
other  administrative  sanctions,  and 
criminal  prosecution.  In  addition,  to  the 
extent  that  lessees  in  their  leasing 
activities  qualify  as  common  carriers 
imder  section  332  of  the 
Commimications  Act  and  Title  II,  they 
may  also  be  subject  to  appropriate 
enforcement  actions. 

37.  We  also  will  require  both  the 
licensee  and  spectrum  lessee  to  retain  a 
copy  of  the  lease  agreement  and  to  make 
it  available  upon  request  by  the 
Commission. 

38.  Subleasing.  We  will  allow 
spectrum  lessees  to  sublease  their 
spectrum  usage  rights  under  certain 
conditions.  Specifically,  the  licensee 
must  agree  to  permit  subleasing  and 
must  be  in  privity  with  the  sublessee  so 
that  the  licensee  can  act  as  spectnun 
manager  by  exercising  de  facto  control 
over  the  subleased  spectrum.  Pursuant 


to  the  notification  requirements  for  this 
type  of  leasing,  the  licensee  also  must 
notify  the  Commission  about  the 
sublease.  Licensees  may  seek  to  protect 
themselves  from  the  risks  associated 
with  subleasing  arrangements  by 
including  provisions  in  their  leases  that 
prohibit  the  spectrum  lessee  from 
entering  into  a  sublease. 

39.  Renewal.  A  licensee  and  spectrum 
lessee  that  have  entered  into  a  spectrum 
leasing  arrangement  whose  term 
continues  to  the  end  of  the  current  term 
of  the  license  authorization  may, 
contingent  on  the  Commission's  grant  of 
the  license  renewal,  extend  the 
spectrum  leasing  arrangement  during 
the  term  of  the  renewed  license 
authorization.  The  licensee  must  notify 
the  Commission  of  such  an  extension  of 
the  spectrum  leasing  arrangement  on  the 
same  application  it  submits  for  license 
renewal. 

(ii)  Application  of  PafticiUar  Service 
Rules  and  Policies 

40.  Interference-related  service  rules. 
The  interference  and  RF  safety  rules 
applicable  to  the  licensee  as  a  condition 
of  its  license  authorization  will  also 
apply  to  the  spectrum  lessee.  Spectrum 
manager  licensees  will  have  direct 
responsibility  and  accountability  for 
ensiuing  that  their  spectnun  lessees 
comply  with  these  rules,  including 
responsibility  for  resolving  all 
interference  disputes  and  complying 
with  safety  guidelines  relating  to 
radiofrequency  radiation. 

41.  General  eligibility  policies  and 
rules.  Under  spectrum  manager  leasing, 
we  will  require  that  spectrum  lessees 
satisfy  the  eligibilify  and  qualification 
requirements  that  are  applicable  to 
licensees  under  their  license 
authorization.  Specifically,  as  a  policy 
matter  we  extend  to  spectrum  lessees 
the  eligibility  requirements  of  section 
310  pertaining  to  foreign  ownership, 
doing  so  in  order  to  both  protect  the 
national  security  and  promote  the 
public  interest  benefits  of  foreign 
investment  in  U.S.  telecommunications 
markets.  Accordingly,  we  will  require 
that  spectrum  lessees  meet  applicable 
foreign  ownership  eligibifity 
requirements  by  certifying  that  they 
meet  section  310(a)  requirements  and,  to 
the  extent  that  section  310(b)  applies 
(e.g.,  to  the  extent  they  are  common 
carriers),  that  they  meet  those 
requirements  as  well.  As  part  of  the 
notification  process  for  tWs  tjrpe  of 
leasing  arrangement,  each  spectnun 
lessee  must  certify  that  it  is  not  a  foreign 
government  or  representative  of  a 
foreign  government  in  the  same  manner 
as  required  of  licensees  piusuant  to 
section  310(a).  In  addition,  if  the 
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spectrum  lessee  intends  to  provide  a 
service  to  which  section  310Cb)  applies, 
it  must  certify  that  it  is  not  an  alien  or 
representative  of  an  alien,  is  not 
organized  under  the  laws  of  a  foreign 
government,  does  not  have  more  than 
one-fiith  direct  alien  ownership,  or 
either  does  not  have  more  than  one- 
quarter  indirect  alien  ownership  or  has 
obtained  the  necessary  declaratory 
ruling  approving  its  level  of  ownership 
above  one-quarter  indirect  alien 
ownership. 

42.  We  will  also  require,  as  a  general 
policy  matter,  that  spectrum  lessees 
satisfy  the  qualification  requirements, 
including  character  qualifications, 
applicable  to  the  licensee  under  the 
license  authorization.  Thus,  for 
instance,  the  lessee  must  not  be  a  person 
subject  to  the  denial  of  Federal  benefits 
under  the  Anti-Drug  Abuse  Act  of  1988. 
Similarly,  the  lessee  must  certify 
whether  it  is  a  person  who  has  been 
convicted  of  a  felony,  had  a  license 
revoked  for  any  reason  [e.g., 
misrepresentation  or  lack  of  candor), 
had  any  application  for  initial, 
modification,  or  renewal  of  a  station 
authorization,  license,  or  construction 
permit  denied  by  the  Commission,  or 
has  been  convicted  of  imlawful 
monopolization. 

43.  use  restrictions.  With  regard  to 
use  restrictions,  where  a  license 
authorization  in  a  particular  service  is 
flexible,  and  imposes  few  if  any 
restrictions  on  the  types  of  services  that 
licensees  may  ofier,  spectrum  lessees 
too  will  be  permitted  to  offer  any  of 
these  services  regardless  of  the  specific 
services  being  offered  by  the  licensee. 
To  the  extent  the  licensee  is  restricted 
from  using  the  licensed  spectrum  to 
offer  particular  services  imder  its 
license  authorization,  we  also  will 
restrict  spectrum  lessees  in  the  same  ° 
maimer.  Thus,  for  example,  to  the  extent 
that  licensees  in  private  services  are 
restricted  from  deploying  commercial 
services  on  their  spectnun,  we  also 
restrict  lessees  from  using  the  spectnun 
for  commercial  services. 

44.  Designated  entity/entrepreneur 
policies  and  rules.  Under  this  leasing 
option,  we  determine  that  designated 
entity  and  entrepreneiir  licensees  will 
be  able  to  imdeitake  spectrum  leasing 
arrangements  so  long  as  doing  so  is 
consistent  with  our  existing  designated 
entity  and  entrepreneiu  policies  and 
rules.  A  designated  entity  and/or 
entrepreneur  licensee  may  lease  to  any 
spectrum  lessee  and  avoid  the 
application  of  omi  imjust  enrichment 
rules  and/or  transfer  restrictions  so  long 
as  the  lease  does  not  result  in  the  )^ssee 
becoming  a  "controlling  interest"  or 
affiliate  that  would  cause  the  licensee  to 


lose  its  I  lesignated  entity  or 
entrepn  meur  status.  We  will  require 
each  lie  >nsee  notifying  the  Ckimmission 
about  a  ease  involving  a  license  still 
subject  o  entrepreneur  transfer 
restrictions  or  potentially  subject  to 
unjust  auichment  obligations  to  certify 
that  the;lease  does  not  affect  the 
licensee's  continuing  eligibility  to  hold 
a  license  won  in  closed  bidding  or  to 
retain  bidding  credit  or  installment 
pajrment  benefits.  Accordingly,  nothing 
we  do  nerein  alters  a  designated  entity's 
or  entrepreneur's  obligation  to  comply 
with  our  attribution  requirements  or 
changes  the  rules  regarding  the  five-year 
transferi  restriction  for  C  and  F  block 
license^  won  in  closed  bidding.  Where 
a  designated  entity  or  entrepreneiu 
licensef  that  is  participating  in  the 
Commit  sion's  installment  payment 
progran  i  enters  into  a  lease  that 
preservi  »s  its  eligibility,  the  licensee 
remains  fully  and  solely  responsible  for 
the  out^anding  debt  amount,  as 
reflected  in  our  rules  and  any  applicable 
financing  documents.  To  the  extent  that 
there  is  any  conflict  between  the  revised 
de  facta  control  standard  for  spectrum 
leasing  arrangements,  as  set  forth  in  this 
Report  i  ind  Order,  and  the  de  facto 
control  standard  in  our  rules  for 
designa  :ed  entities  and  entrepreneurs, 
we  will  apply  the  latter  for 
determiiations  regarding  whether  the 
license^  has  maintained  the  requisite 
degree  if  ownership  and  control  to 
allow  it]  to  remain  eligible  for  the 
licenses  or  for  other  benefits  such  as 
bidding  credits  and  installment 
payments. 

45.  Cpnstniction/perfonna/ice 
requirements.  We  will  allow  licensees  to 
rely  on  the  activities  of  their  spectrum 
lessees  tor  purposes  of  complying  with 
the  build-out  reqmrements  that  are 
conditi  tns  of  the  license  authorization. 
This  re  iance  will  be  permissible 
whethe  r  the  licensee  is  required  to 
construct  and  operate  one  or  more 
specific  facilities,  cover  a  certain 
percentage  of  geographic  area,  reach  a 
certain  percentage  of  population,  or 
provide  "substantial  service."  In 
addition,  we  determine  that  applicable 
performance  or  buildout  requirements 
remains  condition  of  the  license,  and 
cannot  le  passed  on  to  spectrum  lessees 
even  th  lugh  the  activities  of  the  latter 
may  be  "counted"  for  purposes  of 
measiu  ng  buildout.  To  the  extent  that 
a  liceni  ee  seeks  to  rely  on  the  activities 
of  a  spc  ctrum  lessee  to  meet  the 
license  I's  obligation,  and  for  some 
reason  he  lessee  fails  to  engage  in  those 
activitii  »s,  the  Commission  will  enforce 
the  app  licable  performance  or  buildout 
requir^ents  against  the  licensee. 


consistent  with  our  existing  rules. 
Similarly,  to  the  extent  there  are  rules 
relating  to  discontinuance  of  operation, 
the  Commission  will  enforce  these  rules 
against  the  licensee  regardless  of 
whether  the  licensee  was  relying  on  the 
activities  of  a  lessee  to  meet  particular 
performance  requirements. 

46.  Policies  and  rules  relating  to 
competition.  Assessment  of  potential 
competitive  effects  of  transactions, 
whether  they  be  transfers  of  control, 
license  assignments,  or  spectrum  leasing 
arrangements,  remains  an  important 
element  of  our  policies  to  promote 
facilities-based  competition  and  guard 
against  the  harmful  effects  of 
anticompetitive  conduct.  Accordingly, 
we  will  apply  the  Commission's  general 
competition  policies  to  spectrum 
manager  leasing  arrangements. 

47.  Specificafiy,  the  cellular  cross- 
interest  nde  and  associated  policies  wiU 
be  applied  to  spectrum  leasing 
arrangements  involving  cellular 
authorizations  in  Rural  Service  Areas 
(RSAs).  Thus,  a  cellular  licensee  in  an 
RSA  (or  any  entity  with  an  attributable 
interest  in  such  a  licensee)  would  not  be 
permitted  to  enter  into  a  spectrum  lease 
involving  the  other  cellular  spectrum 
block  to  the  extent  the  spectrum  lessee 
would  have  the  authority  to  make 
decisions  or  otherwise  engage  in 
activities  that  determine  or  significantly 
influence  the  nature  and  types  of 
services  provided  using  the  leased 
spectrum,  the  terms  upon  which  those 
services  are  offered,  or  the  prices 
charged.  For  leases  meeting  these  tests, 
the  cellular  spectrum  is  attributable  to 
the  spectrum  lessee. 

48.  In  addition,  we  retain  the 
discretion  to  consider  the  use  of  leased 
spectrum  by  a  lessee  to  provide 
facilities-based  commercial  mobile  radio 
services  as  a  relevant  factor  when 
assessing  marketplace  competition  in 
the  Commercial  Mobile  Radio  Services 
(CMRS)  in  transactions  involving  either 
the  licensee  or  the  spectrum  lessee.  As 
we  indicated  when  we  eliminated  the 
CMRS  spectrum  cap,  the  Commission 
now  ev^uates  the  competitive  effects  of 
CMRS  spectrum  aggregation  on  a  case- 
by-case  basis.  In  those  circumstances 
where  information  on  potential 
competitive  harm  comes  to  our  attention 
or  whwe  serious  allegations  of 
substantial  competitive  harm  are  made, 
we  must  determine,  based  on  a  case-by- 
case  review  of  all  relevant  factors, 
whether  services  provided  over  both 
leased  and  licensed  spectrum  in  specific 
product  and  geographic  markets  should 
be  taken  into  account.  Thus,  the 
presence  of  a  spectrum  lease  or  other 
arrangement  between  or  among  CMRS 
providers  may  be  attributable. 
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49.  Although  we  anticipate  that  most 
leasing  airangements  will  serve  to 
enhance  competition,  including  the 
entry  of  new  facilities-based 
competitors,  we  must  nonetheless 
ensure  that  leasing  does  not  enable 
harmful  anticompetitive  conduct. 
Because  spectrum  ma£>ager  leases 
require  only  notification  to  the 
Commission,  it  is  important  that  parties 
to  such  leases  provide  certain  basic 
information  to  the  Commission  and  the 
marketplace  regarding  any  potential 
impact  of  the  lease  on  facilities-based 
competition.  At  the  same  time,  it  is       v 
important  that  any  such  disclosure 
requirements  not  be  so  biudensome  that 
they  would  discoiirage  parties  from 
using  the  spectrum  leasing  model  to 
negotiate  spectrum  access  arrangements 
that  pose  no  competitive  threat.  To 
balance  these  interests,  we  will  require, 
as  part  of  the  spectrum  manager  lease 
notification  process,  in  which  certain 
lessees  provide  necessary  certifications 
relating  to  these  policies.  Specifically,  if 
the  lease  involves  spectrum  in  the 
cellular  services  in  Rural  Service  Areas, 
spectrum  lessees  must  certify  that  the 
leasing  arrangements  do  not  violate  the 
cellular  cross-interest  rules.  In  addition, 
spectrum  lessees  leasing  CMRS 
spectrum  (which  includes  cellular, 
broadband  PCS,  and  SMR  spectrum 
regulated  as  CMRS)  must  disclose  to  the 
Commission  whether  they  hold  direct  or 
indirect  interests  (of  10  percent  or  more) 
in  any  entity  that  already  has  access  to 
10  MHz  or  more  of  CMRS  spectrum 
(through  a  license  or  lease)  in  the  same 
geographic  area.  For  the  purpose  of 
implementing  this  requirement,  we 
define  these  direct  or  indirect  interests 
in  the  same  manner  as  defined  piirsuant 
to  existing  rules  for  wireless  Ucensees 
under  part  1  of  our  rules.  In  particular, 
a  lessee  must  disclose  whether  it  has  a 
10  percent  direct  or  indirect  interest  in 
an-entity,  as  defined  in  §  1.2112  of 
subpart  Q  of  our  rules.  We  wiU  also 
require  these  leasing  parties  to  indicate 
whether  the  lease  arrangement  reduces 
the  number  of  CMRS  competitors  in  the 
market.  Such  disclosure  requirements 
will  help  to  ensure  market  transparency, 
and  will  also  help  the  Commission  to 
distinguish  those  leases  that  may 
warrant  further  inquiry  to  assess 
whether  there  is  a  competitive  impact 
from  the  likely  vast  majority  of  leases 
that  will  have  no  competitive  impact 
and  require  no  further  inquiry. 

50.  Regulatory  classification.  We 
determine  that  for  those  license 
authorizations  under  which  licensees 
have  the  opportunity  to  choose  whether 
to  operate  as  and  be  regulated  imder  a 
CMRS/common  carrier  or  a  PMRS/non- 


common  carrier  structure  (or  both), 
spectnun  lessees  will  also  be  entitled,  to 
the  same  extent,  to  select  their  own 
regulatory  status.  In  the  case  of  a  service 
in  which  the  regulatory  status  of 
licensees  is  prescribed  by  rule,  the 
lessee  will  he  presumed  to  be  bound  by 
the  status  set  forth  in  the  rules  and 
applied  to  the  licensee.  Under  this  type 
of  spectrum  leasing,  to  the  extent  that  a 
spectrum  lessee  seeks  to  operate  imder 
a  different  regulatory  status  than  the 
licensee  or  the  service,  the  lessee  will  be 
responsible  for  meeting  the  obligations 
relating  to  its  choice. 

51.  Various  other  rules,  including 
certain  statutory  obligations.  Under 
spectrum  manager  leasing,  spectrum 
lessees  will  be  subject  to  other  statutory 
and  related  regulatory  requirements — 
including  Title  n  obligations  or  other 
requirements,  such  as  those  relating  to 
the  Communications  Assistance  for  Law 
Enforcement  Act  (GALEA),  Equal 
Employment  Opportunity  (EEO), 
Telecommunications  Relay  Service 
(TRS),  North  American  Numbering  Plan 
(NANP),  universal  service  funds,  and 
regulatory  fee  payment  obligations — 
depending  upon  the  nature  of  their 
operations  on  the  leased  spectrum  and 
the  terms  of  the  applicable  statutory 
and/or  regulatory  provisions.  These 
regulatory  requirements  are  generally 
applied  to  entities  based  on  die  type  of 
service  they  provide  without  regard  to 
their  status  as  a  licensee  or  a  lessee.  For 
instance,  such  provisions  may  apply  to 
common  carriers  or  telecommunications 
carriers  as  defined  under  the 
Communications  Act.  Thus,  if  a  lessee 
is  operating  as  a  common  carrier,  it  will 
be  subject  to  sections  201  and  202  of  the 
Communications  Act  of  1934 ,  as 
amended,  and  the  related  obligations 
attendant  to  being  a  provider  of  wireless 
services  on  a  common  carrier  basis.  The 
applicability  of  these  types  of  provisions 
will  be  independent  of  an  entity's  status 
as  licensee  or  spectrum  lessee. 

52.  While  the  rules  and  statutory 
requirements  cited  above  apply  to 
lessees  as  well  as  licensees  based  on  the 
provision  of  service,  we  note  that  our 
E911  requirements  expressly  apply  only 
to  "licensees"  instead  of  particular 
services.  Thus,  a  spectrum  lessee  who 
provides  facilities-based  service  does 
not  come  within  the  literal  scope  of  the 
E911  rule.  Because  we  do  not  intend 
that  spectrum  leasing  be  used  as  a 
means  of  circumventing  the  underlying 
purposes  of  our  service  rule  and 
policies,  including  our  E911  rules, 
licensees  retain  their  E911  obligations 
with  respect  to  leased  spectrum. 
Accordingly,  to  the  extent  that  a 
spectnun  manager  leasing  arrangement 
involves  a  lessee  providing  CMRS 


services,  the  licensee  must  continue  to 
ensure  that  the  E911  obligations  are 
being  met.  whether  by  the  licensee  or  its 
lessee. 

(iii)  Notification 

53.  For  spectrum  manager  leasing,  we 
will  require  that  licensees  provide 
notification  to  the  Commission  that  they 
have  entered  into  this  type  of  spectrum 
leasing  arrangement.  This  notification 
must  be  submitted  in  advance  of 
operation,  as  discussed  below,  and 
failure  to  notify  the  Commission  prior  to 
operation  would  constitute  a 
substantive  nde  violation  subject  to 
enforcement  action.  This  notification 
provides  us  with  useful  information 
about  spectrum  usage  and  helps  us  to 
ensure  that  licensees  and  lessees  are 
complying  with  our  interference  and 
non-interference  related  pofides  and 
rules. 

54.  Notification  requirements. 
Licensees  must  report  these  leases  to  the 
Conunission  within  14  days  of 
execution,  and  at  least  21  days  in 
advance  of  operation.  Licensees  will  be 
reqiured  to  submit  the  following 
information  on  each  spectrum  lease  to 
the  Commission:  (1)  Necessary 
information  on  the  identify  of  the 
spectrum  lessee  (including  necessary 
contact  information)  and  its  eligibilify  to 
lease  spectrum;  (2)  Uie  specific 
spectrum  leased  (in  terms  of  amount, 
frequency,  and  geographic  area 
involved),  including  the  call  sign 
afi(9cted  by  the  lease;  (3)  the  term  of  the 
lease;  and  (4)  other  information  required 
pursuant  to  the  policies  applicable  to 
these  leasing  arrangements  [e.g.,  foreign 
ownership  and  other  certifications),  as 
disciissed  above.  This  notification  will 
contain  information  similar  to  that 
submitted  currently  on  our  Form  603. 
Such  submission  will  be  placed  on  an 
informational  public  notice  on  a  weekly 
basis,  unless  the  license  involved  is  not 
subject  to  prior  public  notice 
requirements.  We  include  an  advance 
notification  requirement  so  as  to  allow 
the  Commission  and  the  public  some 
opportunity  to  review  the  leasing 
arrangement  prior  to  operation.  While 
we  wQl  not  usually  require  the  lease 
parties  to  file  a  copy  of  the  lease 
agreement  with  the  notification,  parties 
must  maintain  copies  of  the  lease  as 
well  as  any  authorization  issued  by  the 
Commission,  and  make  them  available 
for  inspection  upon  request  by  the 
Conunission  or  its  representatives.  For 
spectnun  manager  leasing  arrangements 
of  one  year  or  less,  licensees  must 
provide  notice  at  least  ten  days  in 
advance  of  operation.  In  all  other 
respects,  the  rules  generally  applicable 

to  spectrum  manager  leasing 
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airaogemeDts,  as  enunciated  above, 
apply  to  these  shorter-term 
anangements. 

55.  CommissioiKiuthority  to 
investigate  and  tenninate  the  lease.  The 
Commission  retains  the  ability  to 
iiivestigate  and  terminate  any  spectrum 
leasing  arrangement  to  the  extent  it 
determines,  post-notification,  that  the 
arrangement  constitutes  an 
unauthorized  transfer  of  de  facto  control 
under  our  new  standard  or  raises  foreign 
ownership,  competitive,  or  other  public 
interest  concerns.  We  will  closely 
monitor  leasing  information  and  activity 
to  ensure  that  licensees  and  lessees  do 
not  use  this  leasing  option  as  a  means 
of  thwarting  or  abusing  the  Act  or 
applicable  Commission  policies  and 
rules  [e.g.,  the  basic  qualifications  and 
rules  applicable  to  licensees). 
Commission  review  of  a  spectrum  lease 
implemented  under  this  option  might  be 
initiated  if  information  were  to  come  to 
the  attention  of  our  staff — through  the 
notification  process  or  other  sources 
(e.g.,  news  reports  or  press  releases) — 
that  suggested  a  potential  problem  with 
the  lease  imder  the  applicable  rules  and 
policies.  Alternatively,  interested 
parties  might  seek  informal  guidance  or 
a  formal  determination  from  the 
Commission  regarding  a  particular  lease 
arrangement  by  means  of  a  letter  to  the 
Commission,  a  petition,  or  a  complaint. 
Such  processes  are  no  different  from 
ciurent  practices  before  the  Commission 
where  an  entity  may  provide 
information  to  the  Conunission  staff  and 
pose  questions  about  the  permissibility 
of,  for  example,  the  terms  and  practices 
of  the  parties  under  a  management 
agreement  or  other  business  transaction. 
We  believe  that  these  processes  will 
ensure  that  we  are  able  to  terminate  a 
leasing  arrangement  under  this  option 
where  warranted  in  fulfillment  of  our 
statutory  and  public  interest  obligations. 

b.  "De  Facto  Transfer"  Leasing — 
Spectrum  Leasing  Arrangements  That 
Involve  Transfers  of  De  Facto  Control 
Under  Section  310(d)     - 

56.  We  also  provide  licensees  and 
spectrum  lessees  with  an  alternative 
model  for  spectrum  leasing — one  in 
which  licensees  can  delegate  de  facto 
control  of  the  leased  spectrum  and 
associated  legal  responsibilities  to  their 
spectrum  lessees.  Under  this  "de  facto 
transfer"  leasing,  we  include  two 
general  categories  for  this  type  of 
spectrum  leasing:  (1)  "Long-term" 
leasing  arrangements  (i.e.-, leases  with 
individual  or  combined  terms  of  longer 
than  360  days);  and  (2)  "short-term" 
leasing  arrangements  (leases  of  360  days 
or  less),  ^though  these  leasing 
arrangements  involve  transfers  of  de 


facto  CO]  Ltrol  under  Section  310(d)  that 
necessii  ite  Commission  approval,  we 
adopt  si  nificantly  streamlined 
procedu  es  to  minimize  the  regulatory 
biutlens  and  transaction  costs  imposed 
on  parti*  s  entering  into  these 
arranger  tents. 

(i)  Long-  Term  De  Facto  Transfer 
Spectnu  1  Leasing  Arrangements 

57.  TUs  leasing  option  enables 


licensi 
into  the 
leasing 
of  the  c 
referred 


and  spectrum  lessees  to  enter 
ind  of  long-term  spectrum 
gements  endorsed  by  many 
enters.  Under  this  option, 
o  as  de  facto  transfer  leasing, 
licensees  will  be  permitted  to  transfer 
de  facto  control  of  the  leased  spectrum 
to  lessee  s  pursuant  to  streamlined 
approva  procedures  as  long  as  the 
leasing  arrangements  meet  certain 
conditions.  We  define  these  long-term 
leases  as  lease  arrangements  involving 
transfer  of  de  facto  control  to  a  spectrum 
lessee  th  at  do  not  qualify  as  temporary 
"short-t<  rm"  leasing  {i.e.,  leasing  of  no 
more  ths  n  360  days  duration). 

(a)  Respi  (Ctive  Rights  and 
Respons  bilities  of  Licensees  and 
Spectnu  n  Lessees 

58.  L/(  ensees'  rights  and 
respons  bilities.  Under  this  leasing 
option,  licensees  may  lease  any  or  all  of 
their  spectnun  usage  rights  pursuant  to 
spectrui  1  lease  arrangements  in  which 
they  retj  in  de  jure  control  of  their 
licenses  but  transfer  de  facto  control  of 
leased  spectrum,  and  associated 
responsibilities,  to  spectnmi  lessees. 
Under  t&ese  de  facto  transfer  leases, 
licensees  are  not  required  to  exercise  the 
kind  of  operational  oversight  over  the 
leased  spectrum  and  the  lessee  that  is 
prescribed  for  licensees  with  regard  to 
spectrum  manager  leasing  (which 
requires!  no  Commission  approval).  We 
thus  reli  eve  licensees  of  primary  and 
direct  r<  sponsibility  for  ensuring  that 
their  les  sees'  operations  comply  with 
Commij  sion  policies  and  rules. 

59.  while  licensees  are  relieved  of 
many  repponsibilities  under  this  leasing 
option,  they  nonetheless  retain  some 
residual  responsibilities  regarding  the 
leased  s  lectnun.  The  lease  does  not 
involve  i  complete  and  permanent 
transfer  of  control,  and  the  licensee 
retains  i  lejure  control-of  the  license  as 
well  as  I  ome  degree  of  actual  control, 
such  th)  t  it  retains  some  responsibility 
to  the  C  )mmission  for  operations  on 
spectrui  a  encompassed  within  its 
license.  While^we  seelTto  carefully  limit 
this  lice  usee  responsibility  in  order  not 
to  impe  le  commercially  viable  leasing 
arrange!  aents,  licensees  who  are 
implementing  these  leases  cannot 
relinquish  all  rights  and  responsibilities 


of  the  Ifcense  authorization  to  their 
lessees.  Moreover,  we  think  it  is 
appropriate  to  expect  our  licensees  to 
exercise  an  appropriate  degree  of  care 
when  entering  into  de  facto  transfer 
leasing  arrangements.  For  instance,  if  a 
licensee  engages  in  a  sham  leasing 
arrangement  with  an  affiliate  in  an  effort 
to  enable  that  affiliate  to  undertake 
activities  that  might  otherwise  put  the 
license  at  risk  if  imdertaken  directly  by 
the  licensee,  we  would  subject  the 
licensee  to  appropriate  enforcement 
action.  We  will  also  hold  the  licensee 
accountable~for  its  own  violations, 
including  those  related  to  its  lease 
arrangement  with  the  lessee.  In 
addition,  we  find  that  it  may  be 
appropriate  to  hold  the  licensee 
responsible  in  specific  cases  for  ongoing 
violations  or  other  egregious  behavior 
on  the  part  of  the  spectnmi  lessee  about 
which  the  licensee  has  knowledge  or 
should  have  knowledge.  An  example  of 
this  type  of  situation  might  include  the 
case  where  a  licensee  allows  a  lessee  to 
continue  to  operate  on  the  leased 
spectrum  despite  a  Commission  order 
that  the  lessee  cease  operations.        ' 

60.  Spectrum  lessees'  rights  and 
responsibilities.  Under  de  facto  transfer 
leasing,  the  primary  responsibility  for 
ensuring  compliance  with  Commission 
policies  and^rules  is  transferred  to 
spectrum  lessees.  We  will  hold  lessees 
primarily  and  directly  responsible  for 
complying  with  the  interference, 
technical,  or  other  service  rules 
(including  eligibility  requirements) 
applicable  to  the  licensee  pursuant  to 
the  Act,  the  Commission's  rules,  and  the 
terms  of  the  underlying  authonzation. 
We  determine  that,  under  the 
procedures  we  adopt  herein,  spectrum 
lessees  vtrill  be  granted  an  instrument  of 
authorization  that  brings  them  within 
the  scope  of  our  direct  forfeiture 
procedures  under  section  503(b)  of  the 
Act.  Lessees  will  assimie  responsibility 
for  interacting  with  the  Commission 
regarding  the  leased  spectrum,  and 
making  all  related  filings.  - 

61.  If  there  is  a  question  about 
interference  or  other  technical 
performance  issue,  the  Commission's 
Enforcement  Bureau  will  first  approach 
the  authorized  spectnun  lessee,  and  the 
lessee  will  be  racpected  to  bring  its 
operations  into  compliance  with  the 
Commission's  requirements.  To  the 
extent  that  spectrum  lessees  violate  the 
Communications  Act,  Commission 
rules,  a  Commission  order,  or  a  term  or 
condition  of  an  authorization,  they  will 
be  subject  to  monetary  forfeitures 
pursuant  to  section  503(b)(1)  in  the 
same  manner  as  any  other  person 
holding  an  authorization. 
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62.  Subleasing.  We  conclude  that 
permitting  subleasing  for  long-term  de 
facto  transfer  leases  will  aiford  parties 
additional  flexibility  in  their  business 
arrangements.  We  thus  will  permit 
spectrum  lessees  under  long-term 
leasing  arrangements  to  sublease 
spectrum,  provided  certain  conditions 
are  met.  Specifically,  parties  entering 
into  a  sublease  will  be  required  to 
comply  with  the  Commission's  rules  for 
obtaining  approval  for  leasing 
arrangements  and  will  be  governed  by 
those  same  policies.  As  with  spectrum 
manager  leasing  arrangements,  licensees 
may  seek  to  protect  themselves  from  the 
risks  associated  with  subleasing 
arrangements  by  including  provisions  in 

.  their  leases  that  prohibit  the  spectrum 
lessee  from  entering  into  a  sublease. 
Where  a  sublease  has  been  approved  by 
the  Commission,  the  sublessee  will 
become  the  party  primarily  responsible 
for  compliance  with  Commission  rules 
and  policies,  although  the  lessee  and 
licensee  will  continue  to  have  some 
responsibility  to  the  Commission  for 
their  actions  as  well  as  those  of  the 
sublessee.  In  addition,  when  the  parties 
to  a  sublease  file  their  application  with 
the  Commission,  they  must  include 
written  consent  from  the  licensee  to  the 
proposed  sublease.  This  will  ensiue  that 
the  licensee  is  aware  of  the  sublease  and 
the  role  of  the  new  sublessee  in 
operating  on  frequencies  covered  by  the 
licensee's  licensp. 

63.  Renewal.  A  licensee  and  spectrum 
lessee  that  have  entered  into  a  spectrum 
leasing  arrangement  whose  term 
continues  to  the  end  of  the  ciurent  term 
of  the  license  authorization  may, 
contingent  on  the  Commission's  grant  of 
the  license  renewal,  extend  the 
spectrum  leasing  arrangement  during 
the  term  of  the  renewed  license 
authorization.  The  licensee  must  notify 
the  Commission  of  such  an  extension  of 
the  spectrum  leasing  arrangement  on  the 
same  application  it  submits  for  license 
renewal.  The  spectrum  lessee  may 
operate  imder  the  extended  term, 
without  further  action  by  the 
Commission,  utntil  such  time  as  the 
Commission  shall  make  a  final 
determination  with  respect  to  the 
extension  of  the  spectrum  leasing 
arrangement. 

(b)  Application  of  Particular  Service 
Rules  and  Policies 

■     64.  Interference-related  sendee  rules. 
As  with  all  other  forms  of  spectrum 
leasing  discussed  in  this  Report  and 
Order,  spectrum  lessees  must  comply 
with  all  of  the  interference  rules 
applicable  to  licensees  imder  the  license 
authorization.  Under  this  t)rpe  of  leasing 
arrangement,  however,  as  distinct  from 


spectrum  manager  leasing  above, 
spectrum  lessees  are  primarily 
responsible  for  complying  with  these 
rules,  including  responsibility  for 
resolving  all  interference  disputes  and 
complying  with  safety  guidelines 
relating  to  radiofrequency  radiation. 

65.  Eligibility  poucies  and  rules. 
Spectrum  lessees  under  this  de  facto 
transfer  leasing  option  must  meet  the 
same  eligibihty  and  qualification 
restrictions  (including  character 
qualifications]  that  are  applicable  to 
licensees  imder  their  license 
authorization.  These  include  general 
eligibility  restrictions  placed  on  the 
licensees  under  their  authorizations, 
such  as  foreign  ownership  limitations. 
As  with  spectrum  manager  leasing,  they 
also  include  quafification  restrictions. 
The  lessee  must  not  be  a  person  subject 
to  denial  of  Federal  benefits  under  the 
Anti-Drug  Abuse  Act  of  1988,  and  must 
certify  whether  it  is  a  person  who  has 
been  convicted  of  a  felony,  had  a  license 
revoked  for  any  reason  [e.g., 
misrepresentation  or  lack  of  candor),  or 
been  convicted  of  imlawful 
monopolization. 

66.  Use  restrictions.  Spectrum  lessees 
entering  into  de  facto  transfer  leasing 
arrangements  must  comply  with  the  use 
restrictions  that  the  Commission  has 
imposed  with  respect  to  particular 
services  and  authorizations,  as  with 
spectrum  manager  leasing. 

67.  Designated  entity/entrepreneur 
policies  and  rules.  Under  this  de  facto 
transfer  leasing  option,  designated 
entity  and  entrepreneiu  licensees  may 
enter  into  leasing  arrangements  with 
any  entity  under  the  streamlined 
processing  procedures  described  below, 
subject  to  any  applicable  transfer 
restrictions  and/or  any  applicable  unjust 
enrichment  payment  obligations.  For 
example,  imder  this  option,  a  licensee 
holding  a  C  or  F  block  broadband  PCS 
license  won  in  closed  bidding  may, 
during  the  first  five  years  of  the  license's 
initial  term,  enter  into  a  spectrum 
leasing  arrangement  with  a  non-eligible 
entity  only  if  the  licensee's  five-year 
construction  requirement  has  already 
been  met.  A  licensee  paying  for  a 
license  under  the  Commission's 
installment  payment  program  may  enter 
into  a  long-term  leasing  arrangement  for 
that  license  without  triggering  unjust 
enrichment  obligations,  provided  that 
the  lessee  would  qualify  for  installment 
payments  under  terms  as  favorable  as 
the  licensee's.  However,  nothing  in  a 
spectrum  leasing  agreement  can  modify 
the  licensee's  sole  responsibility  for  its 
debt  obligation  to  the  government, 
piusuant  to  the  Commission's  rules  and 
any  applicable  notes  and  security 
agreements.  A  licensee  using 


installment  payment  finanring  that 
seeks  to  enter  into  ar  spectrum  leasing 
arrangement  with  a  lessee  that  would 
not  qualify  for  an  installment  loan 
under  terms  as  favorable  as  the 
licensee's  must  make  full  payment  of 
the  remaining  unpaid  principal  and 
must  pay  any  interest  accrued  through 
the  effective  date  of  the  lease.  Small 
business  bidding  credit  unjust 
enrichment  payments  will  be  required 
and  calculated  as  they  would  if  die 
license  were  being  assigned  or 
transferred.  Accordingly,  we  will  . 
require  each  licensee  applying  to  the 
Commission  to  enter  into  a  long-term  de 
facto  transfer  leasing  arrangement  to 
certify  whether  or  not  the  license  is 
subject  to  entrepreneur  transfer 
restrictions  or  luijust  enrichment 
obligations.  In  addition,  we  will  require 
each  licensee  applying  to  the 
Commission  to  enter  into  a  long-term  de 
facto  transfer  leasing  arrangement 
involving  a  license  still  subject  to  the 
installment  payment  program,  and  its 
proposed  lessee,  to  execute  the 
Commission-approved  financing 
documentation. 

68.  Construction/performance 
requirements.  We  will  allow  licensees 
using  this  leasing  option  to  rely  on  the 
activities  of  their  spectrum  lessees  for 
purposes  of  complying  with  the  build- 
out  requirements  that  are  conditions  of 
the  license  authorization.  Our  policies 
here  are  identical  to  the  approach  taken 
with  respect  to  the  spectrum  manager 
leasing  option.  Because  we  determine 
that  applicable  performance  or  buildout 
requirements  remain  a  condition  of  the 
Ucense,  and  caimot  be  passed  on  to 
spectrum  lessees  even  though  the 
activities  of  the  latter  may  be  "counted" 
for  purposes  of  measuring  buildout,  the 
Commission  is  not  imposing  any 
buildout  obligations  bn  the  spectrum 
lessee. 

69.  Policies  and  rules  relating  to 
competition.  As  with  spectrum  manager 
leasing,  the  Commission's  policies 
relating  to  cellular  cross-interest 
restrictions  and  promoting  facilities- 
based  competition  and  guarding  against 
the  harmful  effects  of  anticompetitive 
conduct  will  be  applied  to  long-term  de 
facto  transfer  spectrum  leasing 
arrangements,  and  we  will  require  that 
spectrum  lessees  submit  the  same 
certifications  relating  to  competition 
matters.  Attribution  of  spectrum  will 
necessarily  depend  upon  the  actual 
circumstances  of  a  given  lease. 

70.  Regulatory  classification.  As  with 
spectrum  manager  leasing  arrangements, 
a  spectnun  lessee  under  long-term  de 
facto  transfer  leasing  will  be  entiUed  to 
select  its  own  regulatory  status,  either  as 
a  CMRS/common  carrier  or  PMRS/non- 


common  carrier  (or  both),  to  the  same 
extent  as  the  licensee  would  be  able  to 
do  under  the  applicable  service  rules. 
Under  this  leasing  option,  spectrum 
lessees  are  the  entities  responsible  for 
meeting  the  necessary  filing  and 
notification  obligations. 

71.  Various  omer  rules,  including 
statutory  obligations.  Under  this  type  of 
leasing,  we  will  subject  spectrum 
lessees  to  various  other  statutory  and 
related  regulatory  requirements  " 
including  Title  II  obligations  or  other 
reqiiirements,  such  as  those  relating  to 
the  Communications  Assistance  for  Law 
Enforcement  Act  (GALEA),  Equal 
Employment  Opportimity  (EEO), 
Telecommunications  Relay  Service 
(TRS),  North  American  Numbering  Plan 
(NANP),  universal  service  funds,  and 
regulatory  fee  payment  obligations  "in 
the  same  manner  as  if  they  were 
licensees  with  regard  to  the  leased 
spectrum.  We  do  so  because  spectrum 
lessees  gain  de  facto  control  of  the 
leased  spectrum  (including  associated 
rights  and  responsibilities)  as  well  as  a 
form  of  authorization  imder  this  leasing 
option.  Similarly,  we  will  require  that 
long-term  de  facto  transfer  spectrum 
lessees  that  lease  spectrum  from 
licensees  subject  to  E911  obligations 
meet  those  same  obligations.  To  the 
extent  a  licensee  or  lessee  has  any 
uncertainty  regarding  the  applicability 
of  particular  statutory  or  regulatory 
provisions,  it  can  seek  guidance  from 
the  Commission. 

(c)  Streiomlined  Approval  Procedures 

72.  We  adopt  a  set  of  streamlined 
procedures  to  fodlitate  parties'  ability  to 
enter  into  these  long-term  de  facto 
transfer  spectrum  leasing  arrangements. 
By  adopting  these  streamlined 
procedures,  we  reduce  transaction  costs, 
uncertainty,  and  delay  to  facilitate 
spectrum  leasing,  consistent  with  our 
goals  in  this  proceeding,  while  at  the 
same  time  ensuring  that  the 
Conmiission  fulfills  its  statutory 
responsibilities. 

73.  Specific  approval  procedures. 
Parties  entering  into  long-term  de  facto 
transfsrieasing  arrangements  will  be 
required  to  file  an  application  with  the 
Qnmnission  that  includes  information 
similar  to  that  submitted  currently  using 
Form  603  for  transfers  and  assignments. 
These  spectrum  leasing  applications 
will  be  placed  promptly  on  public 
notice  once  the  application  is 
sufficiently  complete.  Petitions  to  deny 
filed  in  accordance  with  section  309(d) 
will  be  due  within  14  days  of  the  initial 
public  notice  date.  The  Wireless 
Telecommunications  Bureau  (Bureau) 
will  either  affirmatively  consent  to, 
deny,  or  "o£aine''the  appUcation  no 
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later  tha^  21  days  following  the  initial 
public  nbtice  listing  the  spectnun  lease 
application.  Under  this  streamlined 
process,  iMrhere  there  are  no  issues 
requiring  further  review  and  if  no 
petition  ^o  deny,  opposition,  or  other 
comments  concerning  the  lease 
application  are  filed,  the  consent  will  be 
reflectedjin  the  first  public  notice  issued 
after  the  grant.  If,  on  the  other  hand,  any 
opposition  is  submitted,  the  Bureau  will 
address  Ibe  arguments  raised  in  an 
order,     i 

74.  If  t  le  Bureau  determines,  based 
upon  its  awn  review  or  in  light  of  filings 
by  intere  sted  parties,  that  there  are 
issues  th  it  cannot  be  resolved  within 
the  abbn  viated  time  frame,  it  will  notify 
the  appli  :ants  and  remove  the 
applicati  m  frt)m  streamlined 
process!]  g.  For  instance,  the  Bureau 
could  ofi  line  an  application  to  the 
extent  it  night  raise  competition 
concerns  or  foreign  ownership  issues 
that  requ  re  further  examination.  If  an 
applicati  )n  is  removed  from 
streamlii  ed  processing,  the  Bureau  will 
issue  a  p  iblic  notice  so  indicating. 
Within  9 )  days  of  that  public  notice,  the 
Biueau  v  ill  either  take  action  upon  the 
applicati  )n  or  provide  public  notice  that 
an  additi  )nal  90-day  period  for  review 
is  neede( .  Consent  to  the  application  is 
not  deenied  granted  until  the  Bureau 
affirmatiyely  acts  upon  the  application. 
In  addition,  interested  parties  may  seek 
reversal  Of  a  grant  by  filing  a  petition  for 
reconsid<  iration  or  an  application  for 
review. 

75.  Spectrum  leasing  applications.  We 
are  streamlining  the  submission  form  to 
minimizQ  the  burden  on  lease 

while  ensuring  that  we 
le  information  we  need  to 
oiu"  review  of  the  proposed 
nt  and  to  enforce  our 
interference  and  other  requirements  as 
applicable  to  the  lessee  and  the  licensee, 
cation  must  include 
>n  about  the  licensee  and  the 
'ected  by  the  lease,  the 
f  the  spectrum  lessee,  the  term 
of  the  lea^e,  the  particular  spectnun 
leased,  the  geographic  area 
encompassed  within  the  lease,  and 
sufficient  information  to  demonstrate 
that  the  I^ase  agreement  meets  the 
conditioiis  imposed  by  the  rules  we 
adopt  in  |his  Report  and  Order.  While 
we  mil  I  ot  routinely  require  the  lease 
applican  s  to  submit  a  copy  of  the  lease 
agreemei  t  with  the  application,  parties 
must  ma  ntain  copies  of  the  lease  as 
well  as  ai  ly  authorization  issued  by  the 
Commiss  on,  and  make  them  available 
for  inspe<  tion  by  the  Commission  or  its 
represent  itives. 

76.  Fol  owing  approval  of  a  lease 
applicatii  in,  the  spectrum  lessee  will  be 
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directly  and  primarily  responsible  for 
compliance  with  Conunission  rules  and 
poUcies  in  the  geographic  areas  and  on 
the  frequencies  covered  by  the  lease. 
Through  the  process  of  approving  the 
application,  the  spectrum  lessee  will  be 
granted  an  authorization  and  will  be 
placed  on  a  par  with  the  licensee  in 
terms  of  the  Commission's  ability  to 
take  enforcement  action  pursuant  to  the 
Act.  The  Conunission  will  be  able  to 
initiate  an  enforcement  action  against 
parties  found  to  be  in  violation  of 
Commission  rules,  including  any 
misrepresentations  about  the  lease,  and 
actual  behavior  subsequent  to  the 
Commission's  consent.  The  spectrum 
lessee  also  will  become  responsible  for 
making  any  applicable  filings,  including 
applications  and  notifications, 
submission  of  any  materials  required  to 
support  a  required  Environmental 
Assessment,  any  reports  required  by  our 
rules  and  applicable  to  the  lessee, 
information  necessary  to  facilitate 
international  or  Interdepartment  Radio 
Advisory  Committee  (IRAC) 
coordination,  or  any  other  submissions 
applicable  to  the  lessee's  operations.  In 
addition,  spectnun  lessees  will  be 
obligated  to  maintain  acciuate 
information  on  file.  To  facilitate  our 
recordkeeping  as  well  as  access  to 
information  necessary  to  undertake  any 
necessary  enforcement  inqufries  or 
actions,  we  will  make  clear  in  ULS  the 
relationship  among  each  licensee,  its 
lessees,  and  their  sublessees  in  order  to 
reflect  the  associations  with  the 
licensee's  imderlying  call  sign. 

77.  Forbearance  ^m  Section  309(b) 
requirements  relating  to  30-day  notice 
and  conunent  for  common  carrier 
licenses.  Section  309(b)  of  the  Act 
requires  that,  if  a  transfer  or  assignment 
of  common  carrier  licenses  involves  a 
"substantial  change  in  ownership  or 
control,"  a  30-day  public  notice  and 
comment  period  must  be  provided.  To 
the  extent  necessary  to  permit  us  to 
approve  spectrum  applications 
involving  common  carrier  or  CMRS 
licenses  in  less  than  30  days  piusuant 
to  the  procedures  discussed  above,  we 
forbear  from  the  section  309(b)  30-day 
public  notice  requirement. 

(ii)  Temporary,  Short-Term  De  Facto 
Transfer  Spectrum  Leasing 
Arrangements 

78.  We  adopt  a  separate  set  of  policies 
and  procedures  to  facilitate  the  leasing 
of  spectrum  usage  rights  involving  a 
transfar  of  de  fecto  control  to  meet 
temporary,  short-term  needs  for 
spectrum.  Because  these  short-term 
leasing  arrangements  are  by  definition 
only  temporary  and  raise  different  and 
fewer  concerns  bojR  those  associated 
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with  long-term  leasing  arrangements 
discussed  above,  we  adopt  even  more 
expedited  approval  procedures  and 
permit  more  flexible  leasing  policies. 

79.  We  find  that  the  public  interest 
would  be  served  by  facilitating  short- 
term  de  facto  transfer  leasing 
arrangements  that  meet  entities' 
temporary  needs  for  access  to  spectrum. 
There  are  legitimate  specific  needs  that 
can  most  easily  and  efficiently  be 
addressed  through  these  kind^  of  short- 
term  leasing  arrangements,  and  we 
conclude  that  the  public  interest  would 
be  served  by  providing  special 
procedures  tailored  to  enable  parties  to 
enter  into  such  arrangements,  with 
minimal  costs  and  delay,  that  can  meet 
their  temporary  needs  for  access  to 
spectrum.  Accordingly,  with  regard  to 
all  of  the  wireless  services  affected  by 
this  Report  and  Order,  we  will  approve, 
pursuant  to  our  authority  to  grant 
special  temporary  authority  (STA) 
under  section  309(f)  of  the 
Communications  Act,  short-term  de 
facto  transfer  leasing  arrangements,  for 
a  period  of  up  to  360  days,  if  they  meet 
the  specified  conditions  discussed 
below.  We  believe  that  in  order  to 
permit  meaningful,  timely  short-term 
arrangements,  we  must  ensure  that  our 
processes  do  not  unduly  delay  the 
efforts  of  a  licensee  and  lessee  to 
implement  this  t)rpe  of  agreed-to 
business  arrangement.  Also,  by  virtue  of 
the  temporary  nature  of  these  leases,  we 
determine  that  additional  flexibility 
with  respect  to  certain  of  the  service 
rules  is  appropriate,  and  we  accordingly 
will  not  require  that  short-term 
spectrum  lessees  meet  all  of  the 
regulatory  requirements  that  are 
applicable  to  the  licensee. 

80.  We  believe  potential  spectrum 
users'  needs  for  near-term,  temporary 
access  to  spectrum  usage  rights  can  best 
be  achieved  under  our  statutory  STA 
authority.  Section  309(f)  empowers  the 
Commission  to  grant  STA  applications 
if  it  finds  that  "there  are  extraordinary 
circumstances  requiring  temporary 

'  operations  in  the  public  interest  and 
that  delay  in  the  institution  of  such 
temporary  operations  would  seriously 
prejudice  the  public  interest."  Under 
this  authority,  the  Commission  may 
grant  such  applications  for  a  period  of 
up  to  180  days  and  may  renew  the  STA 
for  as  much  as  an  additional  180  days 
per  renewal. 

81.  Because  of  special  considerations 
related  to  the  temporary  nature  of  such 
leases,  and  the  specific  need  to 
minimize  costs,  imcertainty,  and  delay 
when  addressing  parties'  short-term 
needs  for  access  to  spectrum  that  would 
benefit  the  public,  we  determine  that 
short-term  leasing  arrangements  that 


meet  specific  conditions  generally 
warrant  grant  of  an  STA.  Our  finrfinga 
in  this  Report  and  Order  support  tibe 
determination  that  the  temporary 
operations  associated  with  a  short-term 
lease  are  in  the  public  interest. 
Moreover,  timely  initiation  of 
operations  under  such  a  short-term 
arrangement  often  is  necessary  to  permit 
the  spectrum  lessee  to  meet  service 
needs.  Parties  to  a  short-term  lease  may 
rely  on  the  findings  contained  in  this 
Report  and  Order,  but  must  still  include 
an  individualized  statement  of  why  the 
proposed  arrangement  meets  the  public 
interest  ret^uirements  of  section  309(f). 

82.  Consistent  with  our  statutory 
authority  concerning  temporary 
authorizations,  we  define  a  short-term 
lease  as  a  lease  agreement  with  a  tfflm 
of  no  more  than  360  days.  To  fall  within 
this  definition,  the  lease  may  have  an 
initial  term  of  up  to  180  days,  which 
may  be  renewed  for  as  much  as  an 
additional  180  days.  Thus,  a  short-term 
lease  potentially  could  have  an  initial 
term  of  180  days  or  less,  and  be 
renewable  one  cv  more  times  up  to  a 
maximmn  of  360  days. 

83.  We  also  adopt  safeguards  to 
ensure  that  these  special  policies  and 
procedures  are  provided  only  for 
temporary  arrangements  appropriate  for 
the  STA  process  we  adopt  here.  We  will 
not  permit  parties  to  convert  these 
temporary  arrangements  into  longer 
term  leases  in  a  manner  that  would 
evade  the  policies  we  have  adopted  for 
long-term  arrangements  involving  a 
transfer  of  de  facto  control  discussed 
earlier  in  this  Report  and  Order. 

(a)  Respective  Rights  and 
Responsibilities  of  Licensees  and 
Spectrum  Lessees 

84.  Licensees'  and  spectrum  lessees' 
rights  and  responsibilities.  Under  these 
short-term  de  facto  transfer  leasing 
arrangements,  we  will  hold  the 
spectrum  lessee  primarily  accountable 
for  compliance  with  the  Commission's 
rules  and  policies  (which  generally  will 
be  operational,  technical,  and 
interference-based),  to  the  extent  they 
are  applicable  to  the  lessee's  use  of  the 
leased  spectrum.  The  licensee  will 
generally  not  be  directly  liable  for  the 
acts  of  its  lessee,  but  will  be  accoimtable 
for  its  own  willful  or  repeated 
violations,  including  those  related  to  its 
lease  arrangement  with  the  lessee. 
Similarly,  both  licensees  and  short-term 
spectrum  lessees  will  be  subject  to  our 
jurisdiction  and  to  possible  enforcement 
action  for  violation  of  any  technical  or 
other  lilies  that  are  applicable  to  the 
license,  to  the  same  extent  and  in  the 
same  manner  as  any  other  licensee.  In 

Edition,  we  will  specifically  and 


individually  condition  grant  of  these 
short-term  spectrum  leasing 
applications  on  the  requirement  that  the 
spectrum  lessee  must  temporarily 
suspend,  terminate,  or  modify  its 
operations  without  a  hearing  if  the 
Commission  or  its  staff  issues  an  order 
determining  that  the  lessee  is  or  may  be 
in  violatidn  of  the  Act,  a  rule,  or  other 
term  or  condition  of  the  authorization. 

85.  Enforcement  of  restrictions  on 
short-term  leasing.  As  discussed  above, 
the  special  policies  and  procedures  that 
we  adopt  here  are  intended  to  be  used 
only  for  short-term  leasing 
arrangements.  Accordingly,  we  will 
carefully  review  filings  made  by  parties, 
and  require  appropriate  certifications,  to 
ensure  that  such  leasing  arrangements 
do  not  exceed  360  days.  We  also  note 
that  should  we  find  evidence  on  our 
own  investigation  or  have  evidence 
brought  to  our  attention  that  the  parties 
to  a  leasing  arrangements  are  attempting 
to  use  the  short-term  leasing  procedures 
for  a  lease  that  in  fact  will  exceed  360 
days  (or  the  parties  reasonably  expect 
the  lease  to  run  for  longer  than  360 
days),  we  will  take  all  appropriate 
enforcement  action  against  the  licensee 
and  lessee,  including  possible 
forfeittires,  revocation  of  authority  to 
operate  pursuant  to  the  lease,  and/or 
revocation  of  the  imderlying  license. 
Among  other  things,  we  will  guard 
against  the  attempted  use  of  affiliates  to 
evade  the  short-term  lease  time  limit  as 
well  as  arrangements  that  seek  to 
imdercut  fundamental  Commission 
policies  in  the  guise  of  being  a  short- 
term  lease. 

86.  Extension  of  leasing  beyond  360 
days.  We  recognize  that  there  may  be 
circumstances  in  which  parties  enter 
into  a  short-term  de  facto  transfer 
leasing  arrangement  expecting  that  the 
spectrum  lessee's  needs  would  not 
extend  beyond  360  days  and,  at  some 
later  time,  determine  that  they  would 
like  to  maintain  the  spectrum  lease 
beyond  the  short-term  period.  If  so,  then 
the  parties  must  submit  (in  sufficient 
time  prior  to  the  expiration  of  the  STA) 
the  appropriate  applications  under  our 
long-term  spectrum  leasing  procedures, 
and  obtain  Commission  consent 
pursuant  to  those  procedures.  With 
specific  regard  to  designated  entity 
licensees  that  seek  to  continue  leasing  to 
their  spectnun  lessees  (or  to  their 
affiliates  or  controlling  interests,  as 
determined  under  qui  "controlling 
interest"  standard)  beyond  360  days,  we 
will  permit  them  to  convert  their 
arrangements  to  a  long-term  lease  to  the 
extent  that  they  comply  with  our  long- 
term  leasing  procedm^s  and  that  they 
pay  any  unjust  enrichment  that  would 
have  been  owed  had  the  parties  filed  a 


long-tenn  spectrum  leasing  application 
in  the  fiist  instance. 

87.  We  will  not  pennit  parties  to 
effectively  convert  a  short-term  lease 
into  a  longer  term  arrangement  and,  by 
so  doing,  undermine  or  evade  the 
applicable  policies  and  procedures  that 
we  have  adopted  for  long-term  spectrum 
leasing  arrangements.  Accordin^y,  we 
will  monitor  the  parties'  use  of  these 
short-term  leasing  arrangements  to 
ensure  that  they  are  not  entering  into  a 
series  of  short-term  leasing 
arrangements  or  otherwise  leasing 
pursuant  to  these  special  policies  and 
procedures  as  a  means  to  evade  policies 
and  procedures  (e.g.,  designated  entity 
and/or  entrepreneur  rules  or  use 
restrictions)  applicable  to  longer  de 
facto  control  leasing  arrangements.  We 
also  will  deny  any  application  to  extend 
a  short-term  lease  into  something  longer 
in  those  situations  in  which  the  parties 
would  not  have  been  able,  in  the  first 
instance,  to  use  the  long-term  leasing    - 
option  because  of  the  transfer,  use  or 
other  restrictions  applicable  to  the 
particular  service. 

88.  Subleasing.  In  light  of  the  fact  that 
this  type  of  leasing  arrangement  is 
designed  to  be  short-term  and  to  meet 
immediate  needs  of  individual  spectnmi 
lessees,  we  will  not  permit  subleasing 
under  these  short-term  leasing  policies. 

89.  Renewal.  So  long  as  the  short-term 
leasing  arrangement  does  not  extend 
beyond  a  total  of  360  days,  a  Licensee 
and  spectrum  lessee  that  have  entered 
into  a  spectrum  leasing  arrangement 
whose  term  continues  to  the  end  of  the 
current  term  of  the  license  authorization 
may,  contingent  on  the  Commission's 
grant  of  the  license  renewal,  extend  the 
spectrum  leasing  arrangement  during 
the  term  of  the  renewed  license 
authorization.  The  licensee  must  notify 
the  Commission  of  such  an  extension  of 
the  spectrum  leasing  arrangement  on  the 
same  application  it  submits  for  license 
renewal.  The  spectrum  lessee  may 
operate  under  the  extended  term, 
without  further  action  by  the 
Commission,  until  such  time  as  the 
Commission  shall  make  a  final 
determination  with  respect  to  the 
extension  of  the  spectrum  leasing 
arrangement. 

(b)  Application  of  Particular  Service 
Rules  and  Policies 

90.  We  will  require  that  many,  but  not 
aU,  of  the  service  rules  applicable  to  the 
licensee  also  apply  to  spectrum  lessees 
in  the  context  of  short-term  de  facto 
transfier  leasing.  In  particular,,  we  will 
require  that  short-term  spectrum  lessees 
comply  with  all  of  the  technical, 
opoational,  and  interference-related 
requirements  placed  on  licensees  (just 
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as  those  requirements  apply  to  long- 
term  lesi  ees  under  the  policies  adopted 
herein).  However,  in  order  to  encourage 
the  use  of  short-term  leasing  to  meet 
temporary  needs  for  access  to  spectrum, 
we  will  tirovide  additional  flexibility  to 
spectruim  lessees  by  not  requiring  them 
to  comp^  with  certain  of  the  other 
service  r^les  applicable  to  licensees  in 
many  services. 

91.  Intbrference-related  service  rules. 
Requirinc  that  short-term  spectrum 
lessees  meet  the  same  technical, 
operational,  and  interference-related 
requirenjents  imposed  on  the  licensee 
will  ensdre  that  the  activities  of  a  short- 
term  speptrum  lessee  do  not  cause 
interfereiice  to  other  operators. 

92.  Eligibility  policies  and  rules.  We 
will  alsoTrequire,  imder  these  policies, 
that  shon-term  lessees  satisfy  all 
statutori|y-based  eligibility 
requirements,  such  as  the  restrictions  on 
foreign  ojMmership  set  forth  in  section 
310  as  w  ;I1  as  the  restrictions  associated 
with  the  (\nti-Drug  Abuse  Act  of  1988. 
We  note  that  this  is  consistent  with  our 
STA  poli  cies  and  rules. 

93.  Ust  f  restrictions.  While  use 
restrictio  is  generally  will  be  applied  to 
lessees,  we  will  permit  some  additional 
flexibility  imder  short-term  de  facto 
transfer  ibasing  with  regard  to  one 
particular  set  of  use  restrictions. 
Specifically,  we  will  permit  licensees 
with  seryice  authorizations  that  restrict 
use  of  spectrum  to  non-commercial  uses 
to  enter  ipto  short-term  leasing 
arrangen|ents,  under  these  STA 
procedures,  that  allow  the  lessee  to  use 
the  specthim  commercially.  Given  that 
these  leases  are  by  definition  designed 
to  meet  cmly  temporary  spectrum  needs, 
and  can  m  no  event  be  extended  beyond 
360  daysnmder  the  safeguards  we  are 
adopting]  we  do  not  believe  that 
permitting  this  more  flexible  use  by 
spectrun^essees  will  undermine  the 
policies  underlying  the  use  restrictions 
of  these  services. 

94.  Designated  entity  policies  and 
rules.  Similarly,  we  will  provide 
additiom  1  flexibility  for  short-term  de 
facto  trai  sfer  leases  with  regard  to  our 
designate  d  entity  and  entrepreneur 
policies.  Specifically,  we  will  not 
subject  li  :ensees  entering  into  short- 
term  leas  js  to  designated  entity  unjust 
enrichme  nt  provisions  or  entrepreneur 
transfer  r  jstrictions  that  would  be 
applicabe  if  a  designated  entity  or 
entreprei  eur  licensee  were  to  enter  into 
a  long-tei  m  lease  arrangement  or 
transfer  o  r  assign  its  license.  Thus,  for 
example,  a  designated  entity  may  lease 
spectrum  on  a  short-term  basis  to  a  non- 
designate  d  entity  without  triggering  an 
unjust  en  richment  payment.  In  addition, 
entreprei  eur  licensees  will  not  be 


restricted  fit)m  entering  into  short-term 
leases  with  non-eligible  entities.  We 
find  that  allowing  &is  degree  of 
flexibility  in  short-term  leasing 
arrangements  serves  the  public  interest 
by  making  additional  spectrum 
available  for  short-term  use,  and  that 
because  of  the  short-term  nat\ue  of  the 
leases  involved  and  because  of  the 
safeguards  we  adopt,  this  approach  will 
not  undermine  basic  policies  underlying 
our  designated  entity  or  entrepreneur 
rules  by  which  licensees  build  out  their 
systems  and  provide  spectrum-based 
services.  For  instance,  we  do  not  permit 
designated  entity  and/or  entrepreneur 
licensees  to  rely  on  short-term  leasing 
arrangements  to  meet  their  buildout 
obligations.  And;  as  discussed 
previously,  we  impose  safegumtls  and 
restrictions  to  ensure  that  licensees  and 
short-term  spectnmi  lessees  cannot 
convert  these  ^ort-term  arrangements 
into  longer  term  arrangements  that 
circumvent  the  designated  entity  or 
entrepreneur  policies  applicable  to  long- 
term  leasing  arrangements. 

9§.  (instruction/performance 
requirements.  Unlike  the  policies 
applicable  to  long-term  de  facto  transfer 
leasing  arrangements  described  above,     . 
licensees  will  not  be  permitted  to  rely 
on  the  activities  of  their  short-term 
spectrum  lessees  when  seeking  to 
establish  that  they  have  met  any 
applicable  construction  requirements. 
These  short-term  leasing  arrangements 
are  expressly  designed  to  be  temporary 
in  nature,  and  therefore  caimot  be 
counted  to  estaUish  that  the  licensee  is 
meeting  the  purposes  and  policies 
underlying  our  buildout  rules,  including 
the  goal  of  ensuring  establishment  of 
service  in  rural  areas. 

96.  Policies  relating  to  competition. 
We  will  not  extend  the  Commission's 
policies  concerning  competition  to 
short-term  de  facto  transfer  leasing 
arrangements.  Because  these  short-term 
leasing  arrangements  are  by  definition 
only  temporary,  and  cannot  be  extended 
beyond  360  days  (unless  the 
arrangement  would  qualify  under  the 
long-term  spectrum  leasing  policies  and 
procedures  discussed  above),  we 
conclude  that  these  spectnmi  leasing 
arrangements  do  not  raise  concerns 
about  the  consolidation  of  control  over 
spectrum  that  could  have  the  t3rpe  of 
unacceptable  anticompetitive  effects 
that  are  contrary  to  the  public  interest. 

97.  Regulatory  classification.  As  with  * 
both  spectrum  manager  leasing 
arrangements  and  long-term  de  facto 
transfer  leasing,  a  short-term  lessee  will 
be  entitled  to  select  its  own  regulatory 
status,  either  as  a  CMRS/common 
carrier  or  PMRS/non-common  carrier  (or 
both),  to  the  same  extent  as  the  licensee 
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would  be  able  to  do  imder  the 
applicable  service  rules.  Under  this 
leasing  option,  spectrum  lessees  are  the 
entities  responsible  for  meeting  the 
necessary  filing  and  notification 
obligations. 

98.  Various  other  rules,  including 
statutory  obligations.  As  with  long-term 
de  facto  transfer  leasing,  we  will  subject 
short-term  spectrum  lessees  to  various 
other  statutory  and  related  regulatory 
requirements— including  Title  n 
obligations  or  other  requirements,  such 
as  those  relating  to  GALEA,  EEO,  TRS, 
NANP,  universal  service  funds,  and 
regulatory  fee  payment  obligations^r-in 
the  same  manner  as  if  they  were 
licensees  with  regard  to  the  leased 
spectrum.  To  the  extent  a  licensee  or 
lessee  has  any  uncertainty  regarding  the 
applicability  of  particular  statutory  or 
regulatory  provisions,  it  can  seek 
guidance  firom  the  Commission. 
However,  given  the  short-term  nature  of 
these  leasing  arrangements,  we  will  not 
require  lessees  to  comply  with  E911 
requirements  to  the  extent  the 
requirements  are  placed  on  licensees. 

(c)  STA  Approval  Procediues 

99.  Parties  seeking  to  implement 
short-term  de  facto  transfer  leases 
pursuant  to  the  policies  and  procedures 
set  forth  above  will  submit  their  request 
containing  information  similar  to  that 
currently  provided  imder  Form  603, 
along  with  the  required  showing  that 
the  request  meets  the  section  309(f) 
standards.  The  spectrum  lessee  must 
certify  that  it  meets  the  specified 
conditions  so  as  to  qualify  for  these 
short-term  leasing  procedures.  The 
Bureau  will  then  review  the  application, 
which  will  not  be  placed  on  public 
notice,  in  an  expedited  fashion,  acting 

,  on  the  STA  request  within  ten  days  if 
the  leasing  arrangement  meets  the 
specified  conditions.  The  STA,  which 
can  be  for  any  teiin  of  up  to  180  days, 
will  become  effective  on  the  date  of 
grant.  In  the  event  the  parties  seek  to    - 
renew  the  lease  for  any  period  of  time, 
up  to  another  180  days,  they  must 
submit  another  filing,  subject  to  the 
same  procedures,  hi  no  event  may  the 
ciunulative  STA  period  extend  beyond 
a  total  of  360  days. 

5.  Other  Miscellaneous  Matters 
Concerning  Spectrum  Leasing 

100.  Expiration  or  termination  of 
spectrum  leases.  For  all  spectrum  leases 
facilitated  under  the  policies  enunciated 
in  this  Report  and  Order,  the  lease 
notification  (in  the  case  of  spectrum 
manager  leasing  arrangements)  or  lease 
application  (in  the  case  of  de  facto 
transfer  leasing  arrangements)  must  set 
forth  the  planned  termination  date  for 


the  lease.  For  spectrum  manager  leasing 
arrangements  subject  only  to  a 
notification  requirement,  no  further 
filing  is  required  at  termination  unless 
the  lease  is  terminated  by  the  licensee 
or  by  the  parties'  mutual  agreement  in 
advance  of  the  original  termination  date. 
In  eithw  event,  the  licensee  would  be 
required  to  file  a  notification  within  ten 
(10)  days  of  the  early  termination  date. 
For  de  facto  transfer  leases  subject  to  the 
streamlined  processing  rules,  our 
consent  to  the  leasing  arrangement 
proposed  in  an  application  will  include 
consent  to  return  die  leased  spectrum  to 
the  licensee  at  the  end  of  the  lease  term. 
This  consent  will  also  encompass  return 
of  the  spectrum  to  the  licensee  prior  to 
the  lease  termination  date  upon 
notification  (on  the  applicable  form)  by 
the  licensee  of  its  luiilateral  termination 
of  the  lease.  A  similar  notification  will 
be  required  if  the  parties  jointly  seek  to 
terminate  the  lease  at  an  earlier  date. 

101.  Extension  of  spectrum  leasing 
arrangements.  Spectrum  leasing 
arrangements  entered  into  under  the 
policies  set  forth  in  this  Report  and 
Order  may  be  extended  beyond  the 
initial  term  set  forth  in  the  lease 
notification  or  application.  For 
spectrum  manager  leasing  arrangements, 
the  licensee  must  notify  the 
Commission  of  the  extension  of  the 
arrangement  within  14  days  of 
execution  of  the  extension  and  at  least 
21  days  in  advance  of  operating  under 
the  extended  term.  For  long-term  de 
facto  transfer  leasing  arrangements,  the 
licensee  and  spectrum  lessee  must 
notify  the  Commission  at  least  21  days 
in  advance  of  operating  under  the 
extended  term.  Finally,  for  short-term 
de  facto  transfer  leasing  arrangements, 
the  parties  may  extend  the  short-term 
arrangement,  so  long  as  it  would  not 
result  in  an  arrangement  exceeding  360 
days,  by  notifying  the  Commission  of 
the  extension  at  least  10  days  in 
advance  of  operating  under  the 
extended  term. 

102.  Assignment  of  leases.  With 
regard  to  spectrum  manager  leasing 
arrangements,  we  will  permit  a 
spectrum  lessee  to  assign  a  lease  to 
another  entity  provided  that  the  licensee 
has  agreed  to  such  an  assignment,  files 

a  notification  with  us,  and  is  in  privity 
with  the  lease  assignee  so  that  the 
licensee  can  act  as  spectrum  manager  by 
exercising  de  facto  control  over  the 
subleased  spectrum.  With  regard  to  de 
facto  transfer  leases,  a  spectrum  lessee 
may  file  an  application  with  us, 
assuming  that  the  proposed  arrangement 
meets  the  test  for  streamlined 
processing,  for  approval  to  assign  the 
leasing  authorization  (or  a  subset 
thereof)  to  a  third  entity.  For  this  type 


of  leasing,  we  also  require  privity 
between  the  licensee  and  ihe  lease 
assignee.  In  addition,  should  there  be  a 
pro  forma  assignment  of  the  lease,  the 
parties  involved  in  the  pro  forma 
transaction  will  be  required  to  file  a 
notification  regarding  the  action  subject 
to  the  same  rules  and  procedures 
regarding  pro  forma  transactions 
undertaken  by  licensees: 

103.  Transfer  of  control  of  spectrum 
l^sees.  In  the  case  of  spectrum  manager 
leasing,  we  will  require  the  licensee  to 
notify  the  Commission,  prior  to 
consummation  of  a  substantial  transfer 
of  control,  pursuant  to  the  sarnie 
notification  procedures  required  for 
spectrum  manager  leasing  arrangements. 
Similarly,  for  leases  involving  a  transfer 
of  de  facto  control,  because  our  consent 
to  a  lease  application  involves  an 
assessment  of  the  qualifications  of  the 
lessee,  we  will  require  that  a  lessee 
contemplating  a  transfer  of  substantive 
control  obtain  prior  Commission 
consent,  using  the  same  procedures  we 
have  outlined  above  for  de  facto  transfer 
leasing.  Finally,  should  there  be  a  pro 
forma  transfer  of  control  of  the  lessee, 
the  parties  involved  in  the  pro  forma 
transaction  will  be  required  to  file  a 
notification  subject  to  the  same  rules 
and  procedures  regarding  pro  forma 
transactions  undertaken  by  licensees. 

104.  Revocation  or  automatic 
cancellation  of  a  license  or  of  a 
spectrum  lessee's  operating  authority. 
For  all  spectrum  leases  discussed  in  this 
Report  and  Order,  in  the  event  we 
revoke  an  authorization  held  by  a 
licensee  that  has  entered  into  a  lease 
arrangement,  such  revocation  will 
require  the  lessee  to  terminate  its 
operations  since  the  spectrum  lessee 
gains  its  access  to  the  licensed  spectrum 
througb  the  licensee's  authorization. 
Similarly,  a  license  may  automatically 
cancel  if  the  licensee  fails  to  comply 
with  certain  defined  requirements,  and 
the  lessee  similarly  would  be  required 
to  terminate  its  operations.  In  addition, 
we  note  that  the  lessee  wiU  have  no 
greater  right  to  obtain  a  comparable 
license  than  any  other  interested  parties. 
If  the  Commission  revokes  the  authority 
of  a  spectrum  lessee  to  operate,  that 
action  by  itself  does  not  affect  the  status 
of  the  licensee  before  the  Commission. 

105.  Conditions  regarding  spectrum 
leasing  arrangements  entered  into  by 
licensees  in  the  installment  payment 
program.  We  recognize  that  licensees 
currently  participating  in  the 
Commission's  installment  payment 
program  may  seek  to  take  advantage  of 
the  kinds  of  flexible  spectrum  leasing 
arrangements  that  we  are  facilitating  by 
our  action  today.  In  permitting  such 
licensees  to  enter  into  spectrum 
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manpger  and  de  facto  transfer  leasing 
airangements,  we  will  require 
appropriate,  commercially  reasonable 
safeguards  to  ensure  that  they  continue 
to  meet  their  existing  obligations  to  the 
Commission  to  pay  license  installment 
payment  obligations.  Accordingly,  as  a 
condition  of  participation  in  the  new 
spectrum  leasing  opportunities  set  out 
in  this  Report  and  Order,  licensees  in 
the  installment  payment  program,  as 
well  as  their  spectnun  lessees  (and  any 
sublessees),  will  be  required  to  take 
such  actions  and  enter  into  such 
agreements  that  the  Commission,  in  its 
discretion,  determines  are  warranted  to 
protect  the  integrity  of  the  licensees' 
payment  obligations  for  the  licenses  and 
the  Commission's  priority  lien  and 
security  interest  in  the  licenses  and 
related  proceeds  (collectively  "security 
interest").  To  this  end,  we  delegate  to 
the  Wireless  Telecommunications 
Bureau  and  the  Office  of  Managing 
Director  (Bureau/OMD)  the  authority  to 
make  these  determinations  and 
implement  the  appropriate  safeguards, 
consistent  with  the  following 
guidelines: 

•  For  a  licensee  participating  in  the 
Commission's  installment  payment 
program  entering  into  a  spectrum 
leasing  arrangement,  any  new  or 
existing  docxunentation  evidencing  the 
Commission's  seciuity  interest 
(hereinafter  "financing  documents") 
should  include  express  reference  to 
spectrum  leasing  arrangements 
involving  spectrum  lessees,  as  provided 
for  in  this  Report  and  Order.  This 
documentation  should,  at  the  least, 
make  it  clear  that  the  Commission's 
security  interest  covers  the  licensee's 
rights  in  the  lease  payments. 

•  Ai^  spectrum  lease  agreement  that 
provides  for  a  lease  of  spectrum  that  is 
licensed  under  the  installment  payment 
program  should  contain  provisions 
providing  that:  (a)  Any  lease  is  subject 
to  the  execution  of  Commission- 
approved  financing  docxunents  and  the 
certification  of  such  execution;  (b)  any 
lease  can  only  be  with  lessees  that  are 
qualified  to  enter  into  such 
arrangements  under  the  Conunission's 
rules  and  regulations;  (c)  the  lessee  is 
required  to  comply  with  the 
Commission's  rules  and  regulations  and 
other  applicable  law,  at  all  times,  and 
give  the  licensee  or  the  Commission  the 
right  to  revoke,  cancel,  or  terminate  the 
lease  for  failure  to  comply;  (d)  the  lessee 
may  not  hold  itself  out  to  the  public  as 
the  holder  of  the  license  and  the  lessee 
will  not  have  the  right  to  nor  under  any 
circumstances  undertake  to  hold  itself 
out  as  a  licensee  by  virtue  of  such  lease; 
(e)  the  license  remains  subject  to  the 


Commis  lion^s  security  interest,  and  the 
lease  is  i  lot  an  assignment,  sale,  or 
transfer  i  >f  the  license  itself;  and  (f)  the 
licensee  will  not  consent  to  any 
assignment  in  whole  or  part  of  such  a 
lease,  regardless  of  whether  or  not  the 
lessee  is  the  subject  of  reorganization 
and/or  L  []uidation  proceedings  in 
bankrup  cy,  a  receivership,  or 
otherwis  9,  unless  such  action  is  in 
compliaj  ce  with  the  Commission's 
rules  an<  regulations.  The  Bureau/OMD 
should  e  isure  that  the  appropriate 
financing  documentation  reflects  the 
licensee' s  obligation  to  include  the 
foregoinj  provisions  in  its  spectnun 
leases. 

•  In  a<  Idition  to  the  foregoing,  the 
Biueau/(  )MD  may  require  the  lessee  or 
any  subli  sssee  to  execute,  as  a  condition 
of  leasing,  appropriate  documentation 
that,  inti-  alia,  acknowledges  (1)  the 
Commission's  status  as  a  seciured  party, 
and  (2)  tte  Commission's  right  to 
execute  ind  file  documentation  that  it 
deems  necessary  to  protect  its  license- 
based  security  interests  (e.g.,  financing 
and  continuation  statements)  without 
the  lessee's  (or  sublessee's)  approval. 

•  Finally,  with  respect  to  licenses  that 
are  still  ^bject  to  the  installment 
paymentlprogram,  nq  licensee  or 
potential!  lessee  may  file  a  spectrum 
leasing  notification  or  application  (or 
otherwis^  participate  in  the  leasing 
contemplated  in  this  Report  and  Order) 
without  first  executing  the  Commission- 
approvea  financing  documentation  and 
so  certifying,  as  described  above. 

106.  Bankruptcy  or  receivership. 
Finally,  we  note  the  possibility  that 
either  a  licensee  or  spectrum  lessee  may 
enter  int^  bankruptcy  or  receivership 
during  the  term  of  a  spectrum  leasing 
arrangement.  In  such  event,  the 
measiirea  described  in  the  preceding 
paragrap|i  will  help  ensure  that  the 
public's  Interest  in  recouping  the  full 
amount  of  a  licensee's  debt  obligations 
to  the  Conunission  is  not  imduly 
compromised.  In  addition,  we  believe 
that  in  all  cases  (regardless  of  whether 
a  debt  is  owed  or  not)  the  public  interest 
is  best  served  if  a  licensee's  or  lessee's 
regiilatoiy  obligations  and 
responsibilities  are  clearly  preserved 
diuing  bankruptcy  or  receivership. 
Accordingly,  we  will  require  all  leases — 
both  speatrum  manager  and  de  facto 
transfer  spectrum  leasing 
arrangem  ents — to  contain  the  following 
basic  prorisions:  The  spectrum  lessee 
must  con  ply  with  the  Conunission's 
rules  anq  regulations  and  other 
applicab  3  law  at  all  times,  and  if  the 
lessee  fai  s  to  so  comply,  the  lease  may 
be  revoke  d,  cancelled,  or  terminated  by 
either  th4  licensee  or  the  Commission; 


if  the  license  is  revoked,  cancelled, 
terminated,  or  otherwise  ceases  to  be  in 
effect,  the  lessee  has  no  continuing 
authority  to  use  the  leased  spectrum, 
unless  otherwise  authorized  by  the 
Conunission;  the  lease  is  not  an 
assignment,  sale,  or  transfer  of  the 
license  itself;  the  lease  shall  not  be 
assigned  to  any  entity  that  is  not  eligible 
or  qualified  to  enter  into  a  spectnun 
leasing  arrangement  under  die 
Commission's  rules  and  regulations; 
and,  the  licensee  will  not  consent  to  any 
assignment  of  the  lease  except  to  the 
extent  such  assignment  complies  with ' 
the  Commission's  rules  and  regulations. 

6.  Collection  of  Information  on 
Spectrum  Leasing 

107.  As  a  result  of  the  policies  and 
procedures  we  are  adopting  for 
spectrum  leasing  arrangements  in  this 
Report  and  Order,  including  the 
notification  procedures  for  spectrum 
manager  leasing  and  streamlined 
application  procedures  for  de  facto 
transfer  leasing,  the  Commission  vtrill  be 
making  a  significant  amount  of 
information  available  in  ULS  with 
regard  to  spectrum  leasing.  We 
anticipate  that  this  information, 
combined  with  the  information  the 
Commission  gathers  in  connection  with 
its  licensing  process  [e.g.,  transfers  of 
control,  assignments  of  licenses),  will  be 
helpful  to  entities  seeking  to  gain  access 
to  spectrum  usage  rights  through 
leasing.  At  this  time,  we  will  not  impose 
any  additional  information  filing  . 
requirements  with  regard  to  spectnun 
leasing. 

108.  As  noted  in  the  Policy  Statement, 
we  generally  believe  that  if  the  market 
is  dependent  upon  this  information  to 
flomish,  economic  incentives  will 
encoiuage  private  sector  entities  to 
imdertake  the  task.  Spectrum  brokers 
with  specific  expertise  on  the  properties 
of  different  spectnun  bands  could  match 
parties  interested  in  acquiring  spectrum 
usage  rights  with  existing  licensees. 
Thus,  we  support  the  establishment  of 
private  spectrum  exchanges  and 
spectrum  brokers,  as  well  as  the 
development  of  services  that  list 
spectrum  resources  that  licensees  are 
offering  for  sale  or  lease.  Also,  we  note 
that  determining  whether  the 
Conunission  should  collect  any 
additional  data  to  facilitate  leasing 
raises  several  concerns  that  must  be 
considered.  For  instance,  such 
information  may  involve  data  (e.g.,  areas 
of  available  spectrum)  that  could 
disclose  a  company's  business  plans  or 
sensitive  information  to  its  competitors. 
Also,  collection  of  this  information 
would  impose  costs  on  the  Commission 
as  well  as  licensees.  Before  imposing 
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any  additional  information  collection 
^role  for  the  Commission,  we  would 
want  to  establish  that  such  a  role  would 
bring  important  benefits  that  would  not 
otherwise  be  adequately  addressed. 

109.  Even  though  we  take  no  action  at 
this  time,  we  will  forther  explore  this 
issue  in  the  Further  Notice  because  we 
believe  that  access  to  information  is  a 
necessary  ingredient  in  promoting 
secondary  markets,  particularly  for 
potential  participants  who  may 
command  fewer  resources. 

B.  Streamlined  Approval  Processes  for 
License  Assignments  and  Transfers  of 
Control 

110.  We  extend  the  same  type  of 
streamlined  approval  procedures 
applicable  to  long-term  de  facto  transfer 
leasing,  as  adopted  above,  to  oiu 
approval  procedures  for  license 
assignments  and  transfers  of  control  in 
those  services  affected  by  oiu  spectnun 
leasing  policies.  Many  of  the  public 
interest  objectives  and  policy  goals 
imderlying  our  approach  to  long-term 
de  facto  transfer  leasing  apply  with 
equal  force  to  these  transactions,  and  we 
will  thereby  achieve  parity  of  treatment 
between  these  secondary  market 
transactions  by  taking  this  action  now  in 
this  Report  and  Order. 

111.  Specific  approval  procedures. 
The  streamlined  procediues  that  we 
adopt  for  processing  license  transfer  or 
assignment  applications  will  be 
implemented  using  Form  603,  as  revised 
to  enable  quicker  processing. 
Applications  will  be  placed  promptly 
on  public  notice  once  sufficiently 
complete.  Petitions  to  deny  filed  in 
accordance  with  section  309(d)  will  be 
due  within  14  days  of  the  initial  public 
notice  date.  No  later  than  21  days 
following  the  initial  public  notice  listing 
the  transfer  or  assignment  application, 
the  Bureau  will  eitiber  affirmatively 
consent  to,  deny,  or  offline  the 
application.  As  with  long-term  de  facto 
transfer  leasing  applications,  where 
there  are  no  issues  requiring  further 
review  and  if  no  petition  to  deny, 
opposition,  or  other  comments 
concerning  the  lease  application  are 
filed,  the  consent  will  be  reflected  in  the 
first  public  notice  issued  after  the  grant. 
If,  on  the  other  hand,  any  opposition  is 
submitted,  the  Bureau  will  address  the 
argiunents  raised  in  an  order. 

112.  If  the  Bureau  determines,  based 
upon  its  own  review  or  in  light  of  filings 
by  interested  parties,  that  there  are 
issues  that  cannot  be  resolved  within 
the  abbreviated  time  frame,  it  will  notify 
the  applicants  and  remove  the 
application  from  streamlined  processing 
so  that  additional  information  that 
require  further  examination  can  be 


gathered.  If  off-lined  from  streamlined 
processing,  the  Bureau  will  issue  a 
public  notice  so  indicating.  Within  90 
days  of  that  public  notice,  the  Bureau 
will  either  take  action  upon  the 
application  or  provide  public  notice  that 
an  additional  90-day  period  for  review 
is  needed.  Consent  to  the  application  is 
not  deemed  granted  until  the  Bureau 
affirmatively  acts  upon  the  application. 
In  addition,  interested  parties  may  seek 
reversal  of  a  grant  by  filing  a  petition  for 
reconsideration  or  an  application  for 
review. 

113.  Forbearance  from  Section  309(b) 
requirements  relating  to  30-day  notice 
and  comment  for  common  carrier 
licenses.  To  the  extent  that  the  license 
transfers  and  assigmnents  involve 
common  carrier  or  CMRS  licenses,  oiu 
streamlining  of  the  approval  procediues 
to  enable  consent  to  an  application 
within  21  days  of  issuance  of  the  public 
notice  require  that  we  forbear  from  the 
section  309(b)  30-day  public  notice  and 
comment  requirement.  We  determine 
that  the  streamlining  procedures  we  are 
adopting  meet  the  statutory  test  for 
forbearance. 

114.  Examining  the  first  prong  of  the 
test  for  establishing  forbearance,  we  find 
that  a  30-day  notice  and  comment 
period  for  license  assigiunents  and 
transfers  of  control  is  not  necessary  to 
ensure  that  a  carrier's  charges,  practices, 
classifications,  and  services  are  just  and 
reasonable,  and  not  unjustly  or 
unreasonably  discriminatory.  Similarly, 
with  regard  to  the  s^ond  prong  of  the 
section  10  forbearance  standard,  we 
conclude  that  requiring  a  30-day  notice 
and  comment  period  is  not  necessary  for 
the  protection  of  consumers.  Using 
these  procedures,  the  Commission  will 
review  all  applications  for  transfers  or 
assignments  and,  as  noted  above, 
interested  parties  will  continue  to  have 
the  opportunity  to  file  comments. 
Finally,  appl)dng  the  third  prong  of  the 
section  10  forbearance  standard,  we 
determine  that  forbearance  fi-om  the  30- 
day  comment  period  required  by  section 
309(b)  is  consistent  with  the  public 
interest.  Forbearance  will  promote 
competition  by  allowing  parties  to 
transfer  or  assign  spectrum 
authorizations  without  undue  regulatory 
delay. 

C.  Secondary  Markets  in  Satellite 
Services 

115.  In  the  NPRM,  the  Commission 
requested  comment  on  whether  it 
should  make  various  changes  to  its 
policies  and  rules  in  order  to  bolster 
secondary  markets.  Based  on  the  record 
before  us,  we  decide  not  to  make 
changes  to  our  Satellite  Services  in  this 
Report  and  Order.  Several  of  the 


requests  and  reoommendations  made  by 
commenting  parties  raise  issues  that  go 
beyond  the  focus  of  this  proceeding  and 
thus  are  more  appropriately  addressed 
in  separate  proceedings  or  are  already 
being  considered  in  odier  proceedings. 
Specifically,  with  respect  to  New  Skies' 
request  regarding  revising  downhnk 
power  limits  from  C-band  satellites, 
New  Sides  raised  this  issue  in  response 
to  Telesat's  request  to  place  ANIK  Fl  on 
the  Permitted  List,  and  the  International 
Bureau  found  that  there  was  no  risk  of 
harmful  interference  raised  by  the 
proposed  satellite  operations  at  issue. 
Furthermore,  New  Skies  raised  this 
issue  in  response  to  the  rulemaking 
specifically  focused  upon  streamlining 
of  the  Commission's  part  25  rules 
concerning  earth  station  licensing  {Part 
25  Earth  Station  Streamlining  NPRM)  66 
FR  1283,  (January  8,  2001).  We  defer  to 
that  proceeding  because  that  record  on 
this  issue  is  better  developed.  New 
Skies'  comments  on  the  Permitted  Space 
Station  List  are  also  beyond  the  scope  of 
this  proceeding.  In  any  case,  the 
International  Bureau  has  previously 
explained  that  only  routinely  licensed 
earth  stations  are  allowed  to 
communicate  with  space  stations  on  the 
Permitted  Space  Station  List  without 
further  authorization.  Finally,  the 
Commission  is  considering  proposals  to 
eliminate  the  routine  licensing 
requirements  for  certain  receive-only 
dishes  in  the  Part  25  Earth  Station 
Streamhning  NPRM. 

116.  The  request  by  SIA  to  eliminate 
the  need  for  prior  Commission  approval 
of  pro  forma  transfers  of  control  or 
assignments  is  more  appropriately 
considered  in  other  future  proceedings 
that  may  review  our  overall  satellite 
licensing  procedures.  Similarly,  we 
deny  HBO's  recommendation  that  the 
Commission  clarify  liability  for  control 
of  program  content  because  that  request 
is  beyond  the  scope  of  this  proceeding. 
In  response  to  Teledesic's  proposal  to 
relax  satellite  anti-trafficking  rules,  we 
note  that  we  recently  eliminated  those 
rules.  Finally,  we  determine  that  the  rest 
of  Teledesic's  proposals,  including  its 
suggestions  concerning  allowing  short- 
term  satellite  spectrum  leases,  raise 
issues  that  are  inter-related  with  our  due 
diligence  or  buildout  rules  and  our 
ability  to  prevent  potential  interference 
among  satellites  and  between  satellites 
and  terrestrial  wireless  licensees.  As 
such,  we  conclude  that  they  too  are 
more  appropriately  considered  in  the 
context  of  specific  rulemakings  on  those 
subjects. 

117.  In  addition,  we  are  not 
persuaded  by  HBO's  suggestion  that 
changes  are  necessary  in  our  policies 
regarding  requests  for  waivers  of 


technical  and  service  rules.  We  note  that 
parties  are  free  to  petition  the 
Commission  at  any  time  to  waive  any  of 
its  rules.  Finally,  we  agree  with  SIA 
that,  based  on  the  record  before  us,  there 
has  been  no  demonstrable  need  for  the 
Commission  to  have  a  greater  role  in 
collecting  and  disseminating 
information  on  licensed  satellite 
spectrum.  Accordingly,  we  will  not  take 
on  such  role  at  this  time. 

IV.  Procedural  Matters 

A.  Final  Regulatory  Flexibility  Act 
Analysis  Regarding  the  Report  and 
Order 

118.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  see  5  U.S.C.  603,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  NPRM.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM, 
including  comment  on  the  IRFA.  This 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

1.  Need  for,  and  Objectives  of,  the 
Report  and  Order 

119.  In  the  Report  and  Order,  we 
adopt  policies,  rules,  and  procedures 
designed  to  facilitate  the  ability  of  many 
Wireless  Radio  Services  licensees, 
including  small  businesses,  to  lease 
spectrum  usage  rights  to  third  parties. 
Our  action  is  intended  to  facilitate 
significantly  broader  access  to  valuable 
spectrum  resources  by  enabling  a  wide 
array  of  facilities-based  providers  of 
broadband  and  other  commimication 
services,  including  small  businesses,  to 
enter  into  spectrum  leasing 
arrangements  with  many  Wireless  Radio 
Service  licensees. 

2.  Svunmary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
KFA 

120.  Although  no  comments  were 
submitted  directly  in  response  to  the 
IRFA,  many  commenters  noted  that 
spectrum  leasing  could  benefit  small  or 
rural  carriers  by  enabling  access  to 
unused  spractnim  licensed  to  other 
entities,  and  could  promote  the 
deployment  of  wireless  services  to  rural 
and  imderserved  populations.  The 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies 
(OPASTCO),  for  example,  stated  that  the 
Commission  woiild  serve  the  public 
interest  by  granting  small  carriers 
additional  flexibility  needed  to  serve 
their  communities  and  reducing 
administrative  burdens  on  those  small 
carriers  that  may  wish  to  pursue 
innovative  arrangements  for  spectrum 
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access  w  ith  other  license  holders.  In  a 
similar  1  ein.  the  Rural 
Telecon  munications  Group  (RTG) 
noted  tfa  at  the  leasing  of  spectrum  usage 
rights  wpuld  increase  the  use  of 
assigned  spectrum  and  would  place 
spectrum  into  the  hands  of  rural 
telephone  companies  and  entrepreneurs 
who  arojwilling  to  serve  the  less 
populated  portions  of  license  areas. 
121.1]^  addition  to  these  general 
observations,  the  Commission  in  the 
NPRMiikd  specifically  requested 
conmieqt  on  the  extent  to  which  the 
qualific^on  and  eligibility  rules  and 
policies  that  are  generally  applicable  to 
each  lic^see  in  a  particular  service 
should  be  applied  to  third-party  entities 
seeking  jo  lease  spectrum.  The 
Commission  requested  commit  on 
whetherand  how  the  "designated 
entity,"  entrepreneur,  bidding  credit, 
and  unji|st  enrichment  rules  that  apply 
to  many  ^ervices  should  be 
implemoited  with  respect  to  spectrum 
leasing  arrangements  between 
designated  entity  licensees  and  third 
parties  tmat  do  not  qualify  for  the  same 
status.  Tpe  Commission  noted  that, 
while  interested  in  promoting  spectrum 
leasing,  it  also  sought  to  ensiire  that  its 
approacl^  would  not  invite 
circumvention  of  the  imderlying 
purposes  of  these  designated  entity- 
related  pplicies  and  rules. 

122.  y  response  to  this  request  for 
commen^,  RTG  agreed  with  the 
Commission  that  leasing  should  not  be 
used  as  a  means  of  fircumventing 
eligibility  or  service  rules.  Leap 
Wirelessilntemational,  Inc.  (Leap 
Wireless),  a  designated  entity,  argued 
that  the  Commission  should  retain  and 
apply  itsi  designated  entity  restrictions 
to  all  forlns  of  spectrum  leasing.  Leap 
Wireless  further  contended  that 
permittii^g  designated  entities  to  lease 
spectrum  usage  rights  to  entities  that  are 
not  simi]  arly  qualified  would  allow 
manipuli  ition  and  evasion  of  the 
Commisi  ion's  designated  entity  policies 
and  rule) . 

123.  In  contrast,  a  number  of 
commen  ers  argued  that  designated 
entity  lie  ansees  should  be  fi«e  to  enter 
into  leas(  i  agreements  with  non- 
designated  entities.  Alaska  Native 
Wireless^  L.L.C.  (Alaska  Native 
Wireless],  Cook  hilet  Region,  hic.  (Cook 
hilet),  TieCorp  PCS,  Inc.  (TeleCorp), 
and  Winstar  Coiomunications,  Inc. 
(Winstar)  stated  that  designated  entities, 
entrepreneiu-s,  small  businesses,  and 
minoriti^  should  be  permitted  to  lease 
their  spe  rtrum  without  restrictions  on 
spectnux  lessee  eligibility  imder  the 
designati  d  entity  rules.  Alaska  Native 
Wireless,  Cingular  Wireless  LLC 
(Cingula^  Wireless),  and  Cook  Inlet 


argued  that  if  the  eligibility  rules  were 
applied  to  lessees,  many  small 
businesses  and  entrepreneurs  woiild  be 
unable  to  take  advantage  of  the  benefits 
of  secondary  markets.  These  parties 
suggested  that  unrestricted  leasing 
would  give  designated  entity  licensees  a 
mechanism  for  raising  capital  to  build . 
out  and  operate  their  systems  in 
imleased  license  areas.  Nextel 
Communications,  Inc.  (Nextel),  AT&T 
Wireless  Services,  Inc.  (AT&T  Wireless), 
and  Cingular  Wireless  argued  that  the 
Commission  should  refivin  from 
imposing  an  eligibility  requirement  that 
would  limit  the  pool  of  potential 
lessees. 

124.  With  regard  to  the  applicability 
of  the  Commission's  imjust  enrichment 
rules,  a  number  of  commenters  argued 
that  designated  entities  that  lease 
spectrum  to  non-designated  entities 
should  not  be  reqiiired  to  make  imjust 
enrichment  payments  to  the 
Commission.  TTie  U.S.  Small  Business 
Administration  opposed  applying 
unjust  enrichment  provisions  to  3ie 
leasing  of  spectrum  by  designated 
entities  because  it  believes  that  leasing 
spectnun  is  fundamentally  different 
from  selling  it.  Similarly,  AT&T 
Wireless  argued  that  small  businesses 
that  lease  spectrum  have  not  been 
"unjustly  enridied"  because  they  are 
not  selling  the  asset  that  was 
discoimted.  The  National  Telephone 
Cooperative  Association  (NTCA)  stated 
that  requiring  small  businesses,  such  as 
rural  telephone  companies,  to  repay 
bidding  credits  would  swve  as  a 
significant  disincentive  for  carriers  to  be 
inventive  about  using  spectrum. 
Blooston,  Mordkofsli^,  Dickens,  Duffy, 
and  Predergast  (Blooston  Rural  Carriers) 
argued  that  allowing  small  businesses  to 
retain  the  full  value  of  their  bidding 
credits^when  leasing  their  spectrum 
would  promote  greater  opportunity  for 
small  businesses,  because  it  would 
encourage  these  carriers  to  enter  into  a 
variety  of  business  ventures. 

125.  In  contrast,  RTG  stated  that 
designated  entities  should  have  the  right 
to  lease  their  spectrum  to  any  party  that 
qualifies  to  use  the  spectrum,  but  then 
should  be  required  to  pay  back  any 
auction  subsidies  they  received  from  the 
Commission.  RTG  noted  that  unjust 
enri{±ment  payments  would  not 
foreclose  such  spectrum  leasing  as  the 
cost  likely  would  be  factored  into  the 
lease  negotiations  between  designated 
entities  and  non-designated  entities. 
Cook  Inlet  also  argued  that  a  licensee 
who  received  the  benefit  of  a  bidding 
credit  and  who  subsequently  enters  into 
a  long-term  lease  shoidd  be  required  to 
pay  back  some  or  all  of  the  bidding 
credit.  With  respect  to  short-term  leases, 
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however.  Cook  Inlet  argued  that  a 
licensee  should  not  have  to  make  an 
unjust  enrichment  payment. 

126.  The  Commission  devoted 
significant  consideration  to  the 
applicability  of  its  designated  entity 
qualification  rules  to  potential  spectrum 
lessees  seeking  access  to  spectrum 
licensed  to  designated  entities,  as  well 
as  the  applicability  of  its  imjust 
enrichment  policies.  Reaching  a 
decision  on  these  issues  required  a 
balancing  of  complex  competing 
considerations.  Tlie  Commission 
concluded,  however,  that  its  statutory 
obligations  and  its  goals  to  promote 
opportunities  for  designated  entities 
(which  include  a  signiJBcant  nmnber  of 
small  businesses)  would  be  better 
served  by  enforcing  its  designated  entity 
and  imjust  enrichment  policies  in  the 
context  of  spectrum  leases  involving  de 
facto  transfer  leasing. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

127.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
proposed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  "small  business 
concern"  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

128.  In  the  following  paragraphs,  we 
fiirther  describe  and  estimate  the 
number  of  small  entity  licensees  that 
may  be  affected  by  the  rules  we  adopt 
in  the  Report  and  Order.  Since  this 
rulemaking  proceeding  applies  to 
multiple  services,  we  will  analyze  the 
number  of  small  entities  affected  on  a 
service-by-service  basis.  Because  the 
Report  and  Order  does  not  revise  any 
rules  involving  the  Satellite  Services, 
we  do  not  provide  an  assessment  of 
satellite-related  small  businesses.  When 
identifying  small  entities  that  could  be 
affected  by  oin  new  rules,  we  provide 
information  describing  auction  results, 
including  the  number  of  small  entities 
that  are  winning  bidders.  We  note, 
however,  that  the  number  of  winning 
bidders  that  qualify  as  small  businesses 
at  the  close  of  an  auction  does  not 
necessarily  reflect  the  total  number  of 
small  entities  currently  in  a  particular 


service.  The  Commission  does  not 
generally  require  that  applicants 
provide  business  size  information, 
except  in  the  context  of  an  assignment 
or  transfer  of  control  application  where 
luijust  enrichment  issues  are  implicated. 

129.  Cellular  Licensees.  The  SB  A  has 
developed  a  small  business  size 
standard  for  small  businesses  in  the 
category  "Cellular  and  Other  Wireless 
Telecommunications."  Under  that  SBA 
category,  a  business  is  small  if  it  has 
1,500  or  fewer  employees.  According  to 
the  Bureau  of  the  Census,  only  twelve 
firms  out  of  a  total  of  977  cellular  and 
other  wireless  telecommunications 
firms  that  operated  for  the  entire  year  in 
1997  had  1,000  or  more  employees. 
Therefore,  even  if  all  twelve  of  these 
firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
are  small  businesses  luider  the  SBA's 
definition. 

130.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-natiouMdde  licensees 
and  four  nationwide  licensees  ciurently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
inounbent  220  MHz  Phase  I  licensees. 
To  estimate  the  niunber  of  such 
licensees  that  are  small  businesses,  we 
apply  the  small  business  size  standard 
under  the  SBA  rules  applicable  to 
"Cellular  and  Other  Wireless 
Telecommunications"  companies.  This 
category  provides  that  a  small  business 
is  a  wireless  company  employing  no 
more  than  1,500  persons.  According  to 
the  Census  Biueau  data  for  1997,  o^y 
twelve  firms  out  of  a  total  of  977  such 
firms  that  operated  for  the  entire  year  in 
1997,  had  1,000  or  more  employees.  If 
this  general  ratio-continues  in  the 
context  of  Phase  I  320  MHz  licensees, 
the  Commission  estimates  that  nearly  all 
such  licensees  are  small  businesses 
under  the  SBA's  small  business 
standard. 

131.  220  MHz  Radio  Service— Phase  II 
Licensees.  The  Phase  n  220  MHz  service 
is  subject  to  spectrum  auctions.  In  an 
order  relating  to  this  service,  we 
adopted  a  small  business  size  standard 
for  defining  "small"  and  "very  small" 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
pa)anents.  This  small  business  standard 
indicates  that  a  "small  business"  is  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years.  A 


"very  small  business"  is  defined  as  an 
entity  that  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  do  not  exceed  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these  small  size 
standards.  Auctions  of  Phase  II  licenses 
commenced  on  September  15, 1998,  and 
closed  on  October  22. 1998.  In  the  first 
auction,  908  licenses  were  auctioned  in 
three  different-sized  geographic  areas: 
three  nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  Licenses,  ^ 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned,  693  were 
sold.  Thirty-nine  small  businesses  won 
373  licenses  in  the  first  220  MHz 
auction.  A  second  auction  included  225 
licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
small  business  status  won  158  licenses. 
A  third  auction  included  four  licenses: 
2  BEA  licenses  and  2  EAG  licenses  in 
the  220  MHz  Service.  No  small  or  very 
small  business  won  any  of  these 
licenses. 

132.  Lower  700  MHz  Band  Licenses. 
We  adopted  criteria  for  defining  three 
groups  of  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
oedits.  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years.  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $15  million  for  the  preceding 
three  years.  Additionally,  the  lower  700 
MHz  Service  has  a  third  category  of 
small  business  status  that  may  be 
claimed  for  Metropolitan/Ruial  Service 
Area  (MSA/RSA)  licenses.  The  third 
category  is  entrepreneur,  which  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlliitg  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  small  size  standards.  An  auction 
of  740  licenses  (one  license  in  each  of 
the  734  MSAs/RSAs  and  one  license  in  * 
each  of  the  six  Economic  Area 
Groupings  (EAGs))  commenced  on 
August  27,  2002,  and  closed  on 
September  18,  2002.  Of  the  740  licenses 
available  for  auction,  484  licenses  were 
sold  to  102  winning  bidders.  Seventy- 
two  of  the  winning  bidders  claimed 
small  business,  very  small  business  or 
entrepreneur  status  and  won  a  total  of 
329  licenses.  A  second  auction 
commenced  on  May  28,  2003,  and 
closed  on  June  13,  2003,  and  included 
256  licenses:  5  EAG  licenses  and  476 
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CMA  licenses.  Seventeen  winning 
bidders  claimed  small  or  very  small 
business  status  and  won  sixty  licenses, 
and  nine  winning  bidders  claimed 
entrepreneur  status  and  won  154 
licenses. 

133.  Upper  700  MHz  Band  Licenses. 
The  Commission  released  an  order 
authorizing  service  in  the  upper  700 
MHz  band.  This  auction,  previously 
scheduled  for  January  13,  2003.  has 
been  postponed. 

134.  Paging.  In  a  recent  order  relating 
to  paging,  we  adopted  a  size  standard 
for  "small  businesses"  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and  ~ 
installment  payments.  A  small  business 
is  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding 
$15  million  for  the  preceding  three 
years.  The  SBA  has  approved  this 
definition.  An  auction  of  Metropolitan 
Economic  Area  (MEA)  licenses 
commenced  on  February  24,  2000,  and 
closed  on  March  2,  2000.  Of  the  2,499 
licenses  auctioned,  985  were  sold.  Fifty- 
seven  companies  claiming  small 
business  status  won  440  licenses.  An 
auction  of  Metropolitan  Economic  Area 
(MEA)  and  Economic  Area  (EA)  licenses 
commenced  on  October  30,  2001,  and 
closed  on  December  5,  2001.  Of  the 
15,514  licenses  auctioned,  5;323  were 
sold.  132  companies  claiming  small 
business  status  purchased  3,724 
licenses.  A  third  auction,  consisting  of 
8,874  licenses  in  each  of  175  EAs  and 
1,328  licenses  in  all  but  three  of  the  51 
MEAs  commenced  on  May  13,  2003, 
sead  closed  on  Way  28,  2003.  Seventy- 
seven  bidders  claiming  small  or  very 
small  business  status  won  2,093 
licenses.  Ciurently,  there  are 
approximately  24,000  Private  Paging 
site-specific  licenses  and  74,000 
Common  Carrier  Paging  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Service  Report,  608  private 
and  common  carriers  reported  that  they 
were  engaged  in  Ihe  provision  of  either 
paging  or  "other  mobile"  services.  Of 
these,  we  estimate  that  589  are  small, 
under  the  SBA-approved  small  business 
size  standard.  We  estimate  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

135.  Broadband  Personal 
Convaiunications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  has  created  a  small 
business  size  standard  for  Blocks  C  and 
F  as  an  entity  that  has  average  gross 
revenues  of  less  than  $40  million  in  the 


three  pr  ivious  calendar  years.  For  Block 
F,  an  ad  iitional  small  business  size 
standan  for  "very  small  business"  was 
added  a  id  is  defined  as  an  entity  that, 
together  with  its  affiliates,  has  average 
gross  rei  enues  of  not  more  than  $15 
million  or  the  preceding  three  calendar 
years.  Tnese  small  business  size 
standarc  s,  in  the  context  of  broadband 
PCS  auc  dons,  have  been  approved  by 
the  SBA  No  small  businesses  within  the 
SBA-approved  small  business  size 
standards  bid  successfully  for  licenses 
in  Blocl^  A  and  B.  There  were  90 
winnina  bidders  that  qualified  as  small 
entitiesln  the  Block  C  auctions.  A  total 
of  93  "small"  and  "very  small"  business 
bidders  Won  approximately  40  percent 
of  the  1,*79  licenses  for  Blocks  D,  E,  and 
F.  On  Mferch  23, 1999,  the  Commission 
reauctiobed  155  C,  D,  E,  and  F  Block 
licenses:  there  were  113  small  business 
winningbidders. 

136.  MuTOJvband  PCS.  The 
Conunistion  held  an  auction  for 
NarrowUand  PCS  licenses  that 
commenced  on  July  25,  1994,  and 
closed  on  July  29, 1994.  A  second 
commenced  on  October  26, 1994  and 
closed  on  November  8, 1994.  For 
purposes  of  the  first  two  Narrowband 
PCS  auctions,  "small  businesses"  were 
entities  with  average  gross  revenues  for 
the  prioB  three  calendar  years  of  $40 
million  <^t  less.  Through  these  auctions, 
the  Cominission  awarded  a  total  of 
forty-ona  licenses,  11  of  which  were 
obtainec^by  four  small  businesses.  To 
ensure  n^eaningful  participation  by 
small  business  entities  in  future 
auctionsl  the  Conunission  adopted  a  ~ 
two-tierad  small  business  size  standard 
in  an  order  relating  to  narrowband  PCS. 
A  "small  business"  is  an  entity  that, 
together  \vith  affiliates  and  controlling 
interests!  has  average  gross  revenues  for 
the  threei  preceding  years  of  not  more 
than  $40  million.  A  "very  small 
business"  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  |  ross  revenues  for  the  three 
precedin  j  years  of  not  more  than  $15 
million.  The  SBA  has  approved  these 
small  bu  tiness  size  standards.  A  third 
auction  ( ommenced  on  October  3,  2001 
and  clos(  id  on  October  16,  2001.  Here, 
five  bidders  won  317  (MTA  and 
nationwide)  licenses.  Three  of  these 
claimed  status  as  a  small  or  very  small 
entity  anid  won  311  licenses. 

137.  Specialized  Mobile  Radio  (SMR). 
The  Conimission  awards  "small  entity" 
bidding  credits  in  auctions  for 
Spedali]  ed  Mobile  Radio  (SMR) 
geograpl  ic  area  licenses  in  the  800  MHz 
and  900  k4Hz  bands  to  firms  that  had 
revenues  of  no  more  than  $15  million  in 
each  of  t  te  three  previous  calendar 
years.  Tb  e  Commission  awards  "very 


small  entity"  bidding  credits  to  firms 
that  had  revenues  of  no  more  than  $3 
million  in  each  of  the  three  previous 
calendar  years.  The  SBA  has  approved 
these  small  business  size  standards  for 
the  900  MHz  Service.  The  Commission 
has  held  auctions  for  geographic  area 
licenses  in  the  800  MHz  and  900  MHz 
bands.  The  900  MHz  SMR  auction  b^an 
on  Decembo'  5, 1995,  and  closed  on 
April  15, 1996.  Sixty  bidders  claiming 
that  they  qualified  as  small  businesses 
under  the  $15  million  size  standard  won 
263  geographic  area  licenses  in  the  900 
MHz  SMR  band.  The  800  MHz  SMR 
auction  fior  the  upper  200  channels 
began  on  Octobor  28, 1997,  and  was 
completed  on  December  8, 1997.  Ten 
bidders  claiming  that  they  qualified  as 
small  businesses  imder  the  $15  million 
size  standard  won  38  geographic  area 
licenses  for  the  upper  200  channels  in 
the  800  MHz  SMR  band.  A  second 
auction  for  the  800  MHz  band  was  held 
on  January  10,  2002  and  closed  on 
January  17,  2002  and  included  23  BEA 
licenses.  One  bidder  claiming  small 
business  statuswon  five  licenses. 

138.  The  auction  of  the  1,050  800 
MHz  SMR  geographic  area  licenses  for 
the  General  Category  channels  began  on 
August  16,  2000,  and  was  completed  on 
September  1,  2000.  Eleven  bidders  won 
108  geographic  area  licenses  for  the 
General  Category  channels  in  the  800 
MHz  SMR  band  qualified  as  small 
businesses  under  the  $15  million  size 
standard.  In  an  auction  completed  on 
December  5,  2000,  a  total  of  2,800 
Economic  Area  licenses  in  the  lower  80 
channels  of  the  800  MHz  SMR  swvice 
were  sold.  Of  the  22  winning  bidders, 
19  claimed  "small  business"  status  and 
won  129  licenses.  Thus,  combining  all 
three  auctions,  40  winning  bidders  for 
geographic  licenses  in  the  800  MHz 
SMR  band  claimed  status  as  small, 
business. 

139.  In  addition,  there  are  niunerous 
incumbent  site-by-site  SMR  licensees 
and  licensees  yriih  extended 
implementation  authorizations  in  the 
800  and  900  MHz  bands.  We  do  not 
know  how  many  firms  provide  800  MHz 
or  900  MHz  geographic  area  SMR 
pursuantto  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  aimual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  analysis, 
that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  small  business  size 
standard  is  established  by  the  SBA. 

140.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
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business,  land  transportation,  and 
public  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories,  and  are 
often  used  in  support  of  the  licensee's 
primary  (non-telecommimications) 
business  operations,  for  the  purpose  of 
determining  whether  a  licensee  of  a 
PLMR  system  is  a  small  business  as 
defined  by  the  SBA,  we  could  use  the 
definition  for  "Cellular  and  Other 
Wireless  Telecommimications."  This 
definition  provides  that  a  small  entity  is 
any  such  entity  employing  no  more  than 
1,500  persons.  The  Commission  does 
not  require  PLMR  licensees  to  disclose 
information  about  niunber  of 
employees,  so  the  Commission  does  not 
have  information  that  could  be  used  to 
determine  how  many  PLKfR  licensees 
constitute  small  entities  under  this 
definition.  Moreover,  because  PMLR 
licensees  generally  are  not  in  the 
business  of  providing  cellular  or  other 
wireless  telecommimications  services 
but  instead  use  the  licensed  facilities  in 
support  of  other  business  activities,  we 
are  not  certain  that  the  Cellular  and 
Other  Wireless  Telecommunications 
category  is  appropriate  for  determining 
how  many  PLMR  licensees  are  small 
entities  for  this  analysis.  Rather,  it  may 
be  more  appropriate  to  assess  PLMR 
licensees  under  the  standards  applied  to 
the  particular  industry  subsector  to 
which  the  licensee  belongs. 

141.  The  Commission's  1994  Annual 
Report  on  PLMRs  indicates  that  at  the 
end  of  fiscal  year  1994,  there  were 
1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Because  any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the 
revised  rules  in  this  context  could 
potentially  impact  every  small  business 
in  the  United  States. 

142.  Fixed  Microwave  Services.  Fixed 
microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services. 
Currently,  there  are  approximately 
22,015  common  carrier  fixed  licensees 
and  61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  FRFA,  we  will  use  the  SBA's 
definition  applicable  to  "Cellular  and 
Other  Wireless  Telecommimications" 
companies — that  is,  an  entity  with  no 
more  than  1,500  persons.  The 
Commission  does  not  have  data 
specifying  the  niunber  of  these  licensees 
that  have  more  than  1,500  employees, 
and  thus  is  unable  at  this  time  to 
estimate  with  greater  precision  the 


niunber  of  fixed  microwave  service 
licensees  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
small  business  size  standard. 
Consequently,  the  Commission 
estimates  that  there  are  22,015  or  fewer 
small  common  carrier  fixed  licensees 
and  61,670  or  fewer  small  private 
operational-fixed  licensees  and  small 
broadcast  auxiliaiy  radio  licensees  in 
the  microwave  services  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein.  The  Conunission  notes, 
however,  that  the  common  carrier 
microwave  fixed  licensee  category 
includes  some  large  entities. 

143.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation,  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  these 
definitions.  The  FCC  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  which 
commenced  on  April  15, 1997  and 
closed  on  April  25,  1997,  there  were 
seven  bidders  that  won  31  licenses  that 
qualified  as  very  small  business  entities, 
and  one  bidder  that  won  one  license 
that  qualified  as  a  small  business  entity. 
An  auction  for  one  license  in  the  1670- 
1674  MHz  band  commenced  on  April 
30,  2003  and  closed  the  same  day.  One 
license  was  awarded.  The  winning 
bidder  was  not  a  small  entity. 

144.  39  GHz  Service.  The  Commission 
defines  "small  entity"  for  39  GHz 
licenses  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  miUion 
in  the  three  previous  calendar  years. 
"Very  small  business"  is  defined  as  an 
entity  that,  together  with  its  affiliates, 
has  average  gross  revenues  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
these  definitions.  The  auction  of  the 
2,173  39  GHz  licenses  began  on  April 
12,  2000,  and  closed  on  May  8,  2000. 
The  18  bidders  who  claimed  small 
business  status  won  849  license^. 

145.  Local  Multipoint  Distribution 
Service.  An  auction  of  the  986  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18, 1998, 
and  closed  on  March  25, 1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 


defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387.B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  32 
small  and  very  small  business  winning 
bidders  that  won  lli9  licenses. 

146.  218-219  MHz  Service.  The  first 
auction  of  218-219  MHz  (previously 
referred  to  as  the  Interactive  and  Video 
Data  Service  or  IVDS)  spectrum  resulted 
in  1 78  entities  winning  licenses  for  594 
Metropolitan  Statistical  Areas  (MSAs). 
Of  the  594  licenses,  567  were  won  by 
167  entities  qualifying  as  a  small 
business.  For  that  auction,  we  defined  a 
small  business  as  an  entity  that,  together 
with  its  affiliates,  has  no  more  than  a  $6 
million  net  worth  and,  after  federal 
income  taxes  (excluding  any  carry  over 
losses),  has  no  more  than  $2  million  in 
annual  profits  each  year  for  the  previous 
two  years.  In  an  order  relating  to  the 
218-219  MHz  Service,  we  defined  a 
small  business  as  an  entity  that,  together 
with  its  affiliates  and  persons  or  entities 
that  hold  interests  in  such  an  entity  and 
their  affiliates,  has  average  annual  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  A  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  such  an 
entity  and  its  affiliates,  has  average 
annual  gross  revenues  not  exceeding  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  of  these 
definitions.  At  this  time,  we  caimot 
estimate  the  number  of  licenses  that  will 
be  won  by  entities  qualifying  as  small  or 
very  small  businesses  under  our  rules  in 
future  auctions  of  218-219  MHz 
spectrum.  Given  the  success  of  small 
businesses  in  the  previous  auction,  and 
the  prevalence  of  small  businesses  in 
the  subscription  television  services  and 
message  communications  industries,  we 
assume  for  purposes  of  this  FRFA  that 
in  future  auctions,  many,  and  perhaps 
all,  of  the  licenses  may  be  awarded  to 
small  businesses. 

147.  Location  and  Monitoring  Service 
(LMS).  Multilateration  LMS  systems  use 
non-voice  radio  techniques  to  determine 
the  location  and  status  of  mobile  radio 
imits.  For  purposes  of  auctioning  LMS 
licenses,  the  Commission  has  defined ' 
"small  business"  as  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  annual  gross 
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revenues  for  the  preceding  three  years 
not  exceeding  $15  million.  A  "very 
small  business"  is  defined  as  an  entity 
that,  together  with  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 
not  exceeding  $3  million.  These 
definitions  have  been  approved  by  the 
SBA.  An  auction  for  LMS  licenses 
commenced  on  February  23, 1999,  and 
closed  on  March  5, 1999.  Of  the  528 
licenses  auctioned,  289  licenses  were 
sold  to  four  small  businesses.  We  cannot 
accurately  predict  the  niunber  of 
remaining  licenses  that  could  be 
awarded  to  small  entities  in  futiu«  LMS 
auctions. 

148.  Rural  Radiotelephone  Service. 
We  use  the  SBA  definition  applicable  to 
cellular  and  other  wireless 
telecommunication  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates 
that  there  are  1,000  or  fewer  small  entity 
licensees  in  the  Rural  Radiotelephone 
Service  that  may  be  affected  by  the  rules 
and  policies  adopted  herein. 

149.  Air-Ground  Radiotelephone 
Service.  We  use  the  SBA  definition 
applicable  to  cellular  and  other  wireless 
telecommunication  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 

E arsons.  There  are  approximately  100 
censees  in  the  Air-Ground 
Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  imder  the 
SBA  definition. 

150.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  Woadcast 
channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  We  use  the 
SBA  definition  applicable  to  cellular 
and  other  wireless  telecommimication 
companies,  i.e..  an  entity  employing  no 
more  than  1,500  persons.  The 
Commission  is  imable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  entities  imder 
the  SBA  definition.  The  Commission^ 
assumes,  for  purposes  of  this  FRFA.  that 
all  of  the  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

151.  Multiple  Address  Systems.  MAS 
entities,  in  general,  fall  into  two 
categories:  (1)  Those  using  MAS 
spectrum  for  profit-based  uses,  and  (2) 
those  using  MAS  spectrum  for  private 
internal  uses.  With  respect  to  the  first 
category,  the  Commission  defines 
"small  entity"  for  MAS  licenses  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $15  million  in  the  three 


previoui  i  calendar  years.  "Very  small 
businesi  "  is  defined  as  an  entity  that, 
together  with  its  affiliates,  has  average 
gross  rei  enues  of  not  more  than  $3 
million  or  the  preceding  three  calendar 
years.  T  le  SBA  has  approved  of  these 
definitions.  The  majority  of  these 
entities  will  most  likely  be  licensed  in 
bands  w^ere  the  Commission  has 
implemented  a  geographic  area 
licensing  approach  that  would  require 
the  use  of  competitive  bidding 
procedures  to  resolve  mutually 
exclusive  applications.  The 
Commission's  licensing  database 
indicates  that,  as  of  January  20, 1999, 
there  ware  a  total  of  8,670  MAS  station 
authorimtions.  Of  these,  260 
authorisations  were  associated  with 
commoi]  carrier  service.  In  addition,  an 
auction  for  5,104  MAS  licenses  in  176 
EAs  begin  November  14,  2001,  and 
closed  on  November  27,  2001.  Seven 
winning  bidders  claimed  status  as  small 
or  very  anall  businesses  and  won  611 
licenses] 

152.  With  respect  to  the  second 
category  which  consists  of  entities  that 
use,  or  seek  to  use,  MAS  spectrum  to 
accommodate  their  own  internal 
commuijications  needs,  we  note  that 
MAS  sei  ves  an  essential  role  in  a  range 
of  indus  rial,  safety,  business,  and  land 
transportation  activities.  MAS  radios  are 
used  by  pompanies  of  aU  sizes, 
operatin ;  in  virtually  all  U.S.  business 
categoric  s,  and  by  all  types  of  public 
safety  en  tities.  For  the  majority  of 
private  i  itemal  users,  the  definitions 
develop(  d  by  the  SBA  would  be  more 
approprj  ate.  The  applicable  definition 
of  small  gntity  in  this  instance  appears 
to  be  the  "Cellular  and  Other  Wireless 
Telecommunications"  definition  under 
the  SBA  rules.  This  definition  provides 
that  a  sn  all  entity  is  any  entity 
employii  ig  no  more  than  1 ,500  persons. 
The  Con  mission's  licensing  database 
indicate!  that,  as  of  January  20, 1999,  of 
the  8,67(|  total  MAS  station 
authorizations,  8,410  authorizations 
were  for  private  radio  service,  and  of 
these,  1,433  were  for  private  land 
mobile  radio  service. 

153.  mcumbent  24  GHz  Licensees. 
The  rule$  that  we  adopt  could  affect 
incumbelit  licensees  who  were  relocated 
to  the  24GHz  band  bom  the  18  GHz 
band,  anp  applicants  who  wish  to 
provide  iervices  in  the  24  GHz  band. 
The  Con^mission  did  not  develop  a 
definitioii  of  small  entities  applicable  to 
existing  licensees  in  the  24  GHz  band. 
Therefor*,  the  applicable  definition  of 
small  entity  is  the  definition  imder  the 
SBA  rul^for  "Cellular  and  Other 
WirelessTTelecommunications."  This 
definition  provides  that  a  small  entity  is 
any  entity  employing  no  more  than 


1,500  persons.  We  believe  that  there  are 
only  two  licensees  in  the  24  GHz  band 
that  were  relocated  irom  the  18  GHz 
band,  Teligent  and  TRW,  Inc.  It  is  our 
understanding  that  Teligent  and  its 
related  companies  have  less  than  1,500 
employees,  though  this  may  change  in 
the  future.  TRW  is  not  a  small  entity. 
Thus,  only  one  incumbent  licensee  in 
the  24  GHz  band  is  a  small  business 
entity. 

154.  Future  24  GHz  Licensees.  With 
respect  to  new  applicants  in  the  24  GHz 
band,  we  have  defined  "small  business" 
as  an  entity  that,  together  with 
controlling  interests  and  affiliates,  has 
average  annual  gross  revenues  for  the 
three  preceding  years  not  exceeding  $15 
million.  "Very  small  business"  in  the  24 
GHz  band  is  defined  as  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  gross  revenues  not 
exceeding  $3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  definitions.  The  Commission  will 
not  know  how  many  licensees  will  be 
small  or  very  small  businesses  until  the 
auction,  if  required,  is  held. 

4.  Description  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

155.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  resulting  from  this 
proceeding  will-apply  to  all  entities  in 
the  same  manner.  We  believe  that 
equitably  applying  the  same  rules  to  all 
entities  helps  to  promote  fairness  in  the 
spectrum  leasing  process,  and  we  do  not 
believe  that  the  costs  and/or 
administrative  burdens  associated  with 
the  new  rules  will  disproportionately 
affect  small  entities.  Indeed,  the  rules 
adopted  today  should  benefit  small 
entities  by  giving  them  more 
information,  more  flexibility,  and  more 
options  for  acquiring  valuable  spectrum. 

156.  Parties  seeking  to  implement 
spectruifl  leasing  arrangements  must  file 
an  electronic  application  on  ULS,  in 
accordance  witii  the  procediu«s 
discussed  in  the  Report  and  Order. 
While  we  will  not  routinely  require  the 
lease  applicants  to  file  a  copy  of  the 
lease  agreement  with  the  application, 
parties  must  maintain  copies  of  the 
lease  and  the  filed  application,  and 
must  make  them  available  for  inspection 
by  the  Commission  or  its 
representatives. 

157.  For  spectrum  manager  leasing 
arrangements,  the  licensee  is 
responsible  for  filing  a  notification  with 
the  Commission  regarding  the  natiu-e  of 
the  arrangement,  llie  licensee  remains 
primarily  responsible  to  the 
Commission  for  ensiiring  that  the 
spectrum  lessee  operates  consistent 
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with  the  applicable  interference-related 
and  other  service  rules.  (The  lessee 
remains  subject  to  all  of  the 
interference-related  service  rules  and 
most  of  the  non-interference-related 
rules,  including  the  eUgibility  and 
qualification  rules  and  use  restrictions, 
applicable  to  the  licensee.)  The  licensee 
also  submits  any  filings  to  the 
Commission  required  in  connection 
with  the  lessee's  operations  imder  the 
spectrum  manager  leasing  arrangement. 
The  Commission  retains  the  authority, 
in  appropriate  situations,  to  proceed 
directly  against  a  spectrum  lessee  in 
order  to  halt  unacceptable  interference. 

158.  Following  Commission  approval 
of  de  facto  transfer  leasing  applications, 
spectrum  lessees  assiune  primary 
responsibility  for  compliance  with 
Conunission  rules  and  policies  in  the 
geographic  areas  and  on  the  frequencies 
covered  by  the  lease.  As  under  spectrum 
manager  leasing  arrangements,  lessees 
are  subject  to  all  of  the  interference- 
related  service  rules  and  most  of  the 
non-interference-related  rules,  including 
the  eligibility  and  qualification  rules, 
though  lessees  in  short-term  leasing 
arrangements  have  additional  flexibility 
with  regard  to  certain  use  restrictions 
otherwise  applicable  to  licensees  in 
particular  services.  Lessees  become 
responsible  for  making  any  applicable 
filings,  including  ULS  applications  and 
notifications,  submission  of  any 
materials  required  to  support  a  required 
Environmental  Assessment,  any  reports 
required  by  our  rules  and  applicable  to 
the  lessee,  information  necessary  to 
facilitate  international  or  IRAC 
coordination,  or  any  other  submissions 
that  would  be  applicable  to  the  lessee's 
operations  if  it  instead  were  a  full 
licensee.  In  addition,  lessees  are 
obligated  to  maintain  acciuate 
information  on  file  pursuiuit  to  §  1.65  of 
the  Commission's  rules,  47  CFR  1.65.  To 
facilitate  our  recordkeeping  as  well  as 
access  to  information  necessary  to 
undertake  any  necessary  enforcement 
inquiries  or  actions,  we  will  assign  a 
specific  designator  to  the  approved  lease 
operations,  which  will  reflect  its 
association  with  the  licensee's 
underlying  call  sign. 

159.  For  both  short-term  and  long- 
term  de  facto  transfer  leasing,  the 
licensee  retains  certain  residual 
responsibilities  to  the  Commission  for 
operations  on  spectrum  encompassed 
within  its  license.  We  woidd  subject  the 
licensee  to  appropriate  enforcement 
action  if,  for  example,  a  licensee 
engaged  in  a  sham  leasing  arrangement 
with  an  affiliate  in  an  effort  to  enable 
that  affiliate  to  undertake  activities  that 
might  otherwise  put  the  Ucense  at  risk 
if  undertaken  dii«ctly  by  the  licensee. 


We  will  also  hold  the  licensee 
responsible  for  ongoing  violations  or 
other  egregious  behavior  on  the  part  of 
the  spectrum  lessee  about  which  the 
licensee  has  knowledge. 

160.  Chu  adoption  of  streamlined 
processing  for  transfer  of  control  and 
license  assignment  applications  requires 
all  entities  to  file  an  application  with  us 
in  order  to  obtain  Commission  consent. 
This  requirement  currently  applies  to  all 
entities,  regardless  of  size,  and  will 
continue  to  do  so.  In  connection  with 
implementing  this  streamlined  review 
process,  the  required  application  forms 
may  be  simplified  or  streamlined,  thus 
reducing  the  biudens  on  small 
businesses  and  all  other  potential 
applicants,  regardless  of  size. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

161.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  considered  in  reaching  its  final 
decision,  which  may  include  the 
following  four  alternatives,  among 
others:  (1)  The  establishiftent  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance  rather  than  design 
standards;  and  (4)  an  exemption  frtam 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities. 

162.  Establishment  of  policies,  rules, 
and  streamlined  procedures  to  facilitate 
the  ability  of  parties  to  enter  into  a  wide 
variety  of  flexible  leasing  arrangements 
involving  our  Wireless  Radio  Services. 
We  do  not  anticipate  any  adverse 
impact  on  small  entities  as  a  result  of 
taking  steps  to  facilitate  spectrum 
leasing  in  many  of  our  Wireless  Radio 
Services  and  reducing  the  regulatory 
burdens  associated  with  entering  into 
such  arrangements.  Indeed,  facilitating 
spectrum  leasing  arrangements  will 
permit  spectrum  lessees  to  obtain  access 
to  and  use  spectrum  in  a  manner  best 
suited  to  meeting  the  particular  needs 
and  business  plans  of  both  licensees  and 
lessees.  By  affording  existing  licensees 
additional  flexibility  to  enter  into 
leasing  arrangements  with  third  parties 
that  can  put  spectrum  into  use,  we  will 
help  to  alleviate  spectrum  constraints 
and  provide  new  opportunities  to  put 
imderutilized  or  fallow  spectrum  to 
efficient  use.  We  believe  that  the  rules 
and  policies  we  adopt  will  benefit  all 
parties,  including  small  entities,  that 
would  like  to  lease  their  spectrum  to 
others  or  obtain  additional  spectrum  for 


their  own  use.  Small  entities,  like  all 
covered  entities,  will  be  governed  by 
reduced  filing  requirements  and 
reduced  regulatory  imcertainty. 

163.  Replacement  of  the 
Intermoimtain  Microwave  standard  with 
a  new  de  facto  control  standard  for 
determining  whether  an  unauthorized 
transfer  of  control  has  occurred  in  the 
context  of  spectrum  leasing.  We 
anticipate  no  adverse  impact  on  small 
entities  as  a  result  of  adopting  a  new 
standard  for  assessing  de  facto  control 
in  the  context  of  spectrum  leasing.  We 
believe  that  this  revised  de  facto  control 
standard  achieves  a  better  Iralance 
between  the  statutory  requirements  of 
section  310(d)  of  the  Communications 
Act  of  1934,  as  amended,  and  the 
realities  of  today's  wireless  marketplace 
and  advancing  technologies.  By 
adopting  this  revised  standard,  we  can 
permit  licensees  and  spectrum  lessees  to 
enter  into  spectnun  manager  leasing 
arrangements  without  having  to  first 
obtain  prior  Commission  approval.  To 
the  extent  that  the  spectrum  manager 
leasing  arrangement  can  be  tailored  to., 
meet  the  needs  of  a  Ucensee  and  a 
spectrum  lessee,  this  option  will 
provide  small  entities  as  well  as  all 
other  entities  with  an  opportunity  to 
enter  into  spectrum  leasing 
arrangements  for  which  only  a 
notification  to  the  Commission  is 
required. 

164.  Applicability  of  spectrum  leasing 
rules  to  many,  but  not  all;  Wireless 
Radio  Services.  The  Report  and  Order 
extends  flexible  spectrum  leasing 
opportunities  to  a  wide  array  of  our 
Wireless  Radio  Services.  These  new 
policies  will  benefit  a  number  that 
entities  that  are  licensees  in  these 
services  as  well  as  entities  that  might 
seek  to  lease  spectrum  from  license 
holders,  specifically  including  small 
entities.  Because  of  the  potential 
benefits  for  this  wide-ranging  group  of 
entities,  we  have  not  designed  particular 
benefits  for  small  entities,  which  might 
provide  this  latter  category  with 
unwarranted  competitive  advantages. 
With  regard  to  our  decision  to  exclude 
certain  Wireless  Radio  Services  and 
certain  categories  of  Wireless  Radio 
Service  licensees,  including  services 
involving  operation  on  shared 
frequencies,  bom  the  scope  of  the  new 
rules  adopted  in  the  Report  and  Order, 
we  acknowledge  that  certain  small  (and  " 
large)  entities  that  might  benefit  from 
entering  into  spectnun  leasing 
agreements  will  not  be  allowml  to  take 
advantage  of  our  new  rules  at  this  time. 
While  we  decide  not  to  extend  our 
spectrum  leasing  policies  and  rules  to 
licensees  in  the  excluded  services  in  the 
Report  and  Order,  we  note  that  in  the 
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Further  Notice,  we  consider  whether  to 
extend  our  leasing  policies  to  these  and 
other  additional  services.  An  alternative 
to  this  approach  would  have  been  to 
allow  other  or  all  wireless  licensees  to 
enter  into  spectrum  leasing  agreements 
at  this  time.  Many  of  these  services  were 
excluded  by  the  e^cplicit  provisions  of 
the  NPRM  from  consideration,  and  thus 
we  have  little  record  to  support 
extending  spectrum  leasing  rules  to 
these  services  at  this  time.  Rather,  the 
Further  Notice  issued  in  conjimction 
with  the  Report  and  Order  seeks 
additional  comment  on  the 
appropriateness  of  extending  the 
spectrum  leasing  rules  adopted  in  the 
Report  and  Order  to  other  categories  of 
Wireless  Radio  Service  licensees. 

165.  General  applicability  of  license 
service  rules  and  policies  to  spectrum 
lessees.  The  Report  and  Order 
determines  that,  as  a  general  matter,  the 
service  rules  and  policies  governing  a 
licensee  will  also  be  applied  to  a 
spectrum  lessee.  We  acknowledge  that 
this  approach  may  cause  administrative 
compliance  burdens  and  costs  for  small 
entities  that  choose  to  become  spectriun 
lessees.  These  same  costs  and  burdens, 
however,  are  imposed  on  all  entities 
seeking  to  become  spectrum  lessees,  just 
as  all  licensees  wishing  to  enter  into 
spectrum  leasing  arrangements  must 
comply  with  the  applicable 
requirements  governing  the  form  of 
arrangement.  An  alternative  to  the 
approach  adopted  in  the  Report  and 
Order  would  be  to  hold  only  the 
licensee  responsible  for  compliance 
with  the  Commission's  rules  and 
policies.  This  approach  would  affect  the 
biudens  and  responsibilities  applicable 
to  licensees  that  choose  to  enter  into 
spectrum  leasing,  many  of  whom  may 

'  be  small  entities.  We  reject  this 
approach  because  we  believe  that  our 
decision  here  will  help  prevent  the 
undermining  of  our  service  rules  and 
policies  unless  and  until  we  explicitly 
decide  to  change  such  rules  and 
policies.  In  fact,  small  (and  large) 
entities,  as  well  as  the  public,  will 
benefit  from  licensees  and  lessees 
adhering  to,  for  example,  our 
interffflpence  and  RF  radiation  rules. 

166.  Licensee  reliance  on  spectrum 
lessee  activities  to  meet  con^ruction  or 
performance  obligations.  We  decided  in 
the  Report  and  Order  that  licensees  that 
engage  in  spectrum  leasing 
arrangements  remain  responsible  for 
complying  with  the  construction  or 
performance  obligations  associated  with 
the  license.  The  Report  and  Order 
determines  that  licensees  that 
participate  in  spectrum  manager  leasing 
arrangements  and  long-term  de  facto 
transfer  spectrum  leasing  arrangements 


can  rel;  upon  the  activities  of  their 
spectru  n  lessees  in  satisfying  their 
constru  :tion  and/or  performance 
obligati  3ns.  We  anticipate  no  adverse 
impact  3n  small  entities  as  a  result  of 
this  deqision,  since  our  approach  in  fact 
offers  additional  flexibility  for  licensees 
and  shduld  encourage  parties  to  enter 
into  leading  agreements  without  added 
concert^  that  the  arrangement  will 
impede  licensee  compliance  with  our 
construction  and  performance  rules. 
The  Report  and  Order  also  determined 
that  licensees  that  participate  in  short- 
term  da  facto  transfer  spectrum  leasing 
arrangonents  would  not  be  able  to  rely 
upon  the  activities  of  the  short-term 
lessee  to  satisfy  the  construction  and/or 
perfonnance  obligations.  Since  short- 
term  de.  facto  transfer  spectrum  leasing 
arrange  nents  are  intended  to  be  of 
limited  duration,  we  believe  that  this 
step  is  1  tecessary  to  ensiue  that  licensees 
do  not  Seek  to  evade  enforcement  of  om 
construction  and/or  performance 
obligations.  This  action  poses  no  greater 
buurden  bn  small  entities  but  treats  alF 
licenseas  that  seek  to  enter  into 
spectru  n  leasing  arrangements  on  a 
compar  ible  basis. 

167.  i  ipplicability  of  designated  entity 
eligibili  y  and  unjust  enrichment 
policies .  In  the  Report  and  Order,  we 
continu  b  to  apply^e  existing  ~ 
designa  ted  entity  and  entrepreneur 
policies  to  both  spectrum  manager 
leasing  urangements  and  long-term  de 
facto  tn  nsfer  leasing  arrangements. 
Under  t  le  spectrum  manager  leasing 
policies,  we  allow  designated  entity  and 
entreprfeneiu'  licensees  to  enter  into 
leasing  urangements  with  spectrum 
lessees  Without  triggering  application  of 
the  Coitmission's  unjust  enrichment 
rules  ai  d/or  transfer  restrictions  so  long 
as  the  1(  lase  does  not  allow  the  lessee  to 
become  a  "controlling  interest"  or 
"affiliaj  b"  of  the  licensee  (as  defined 
under  e  (isting  Conunission  rules)  such 
that  the  licensee  would  lose  its 
designa  ted  entity  or  entrepreneur  status. 
For  Ion;  ;-term  de  facto  transfer  spectrum 
leasing,  we  allow  licensees  that  have 
received  designated  entity  benefits  or 
hold  a  license  as  an  entrepreneur  to 
enter  imo  long-term  de  facto  transfer 
spectrum  leasing  arrangements  with 
other  entities,  subject  to  provisions  on 
transfer  restrictions  and  unjust 
enrichi$ent  that  apply  to  transfers  or 
assignments  of  such  licenses.  We 
decide,  ^owever,  not  to  subject  short- 
term  da  facto  transfer  spectrum  leasing 
arrangennents  to  the  designated  entity' 
eligibilsy  and  unjust  enrichment 
policies,  in  order  to  promote  the 
availab|lity  of  spectrum  pursuant  to 
spectru  n  leasing  arrangements  to  meet 


short-term  needs.  We  believe  that 
providing  this  flexibility  for  leasing 
arrangements  that  are  of  short  dtu^tion 
will  not  undermine  enforcement  of  our 
general  rules  and  policies.  In  each  of 
these  types  of  leasing  arrangements, 
small  entities  will  be  affected  by  these 
policies,  but  will  be  treated  comparably 
to  larger  entities  that  may  be  affected  as 
licensees,  spectrum  lessees,  or  potential 
spectrum  lessees. 

168.  Our  decision  in  this  area 
necessarily  balances  competing 
statutory  obligations,  competing  public 
interest  considerations,  and  the 
competing  viewpoints  expressed  in 
comments  filed  with  the  Commission  in 
this  docket.  We  believe,  however,  that 
our  decision  about  how  to  address  these 
issues  in  the  context  of  the  three 
categories  of  spectrum  leasing 
arrangements  discussed  in  the  Report 
and  Order  strikes  an  appropriate 
balance  of  these  many  competing 
considerations  that  serves  the  public 
interest  in  facilitating  secondary  market 
transactions  while  also  upholding  the 
integrity  of  our  rules  promoting 
opportunities  designated  entities  and 
entrepreneurs.  The  Commission  already 
provides  significant  benefits  to  small 
businesses  that  have  become  licensees 
piu-siiant  to  our  designated  entity  and 
entrepreneiir  policies.  In  the  Report  and 
Order,  we  allow  these  licensees  to  enter 
into  spectrum  manager  and  long-term  de 
facto  transfer  leasing  arrangements  so 
long  as  doing  so  does  not  undermine 
those  policies.  As  for  short-term  de  facto 
transfer  arrangements,  we  also  do  not 
apply  these  policies  because  we 
conclude  that  the  opportunities  for 
licensees  and  lessees  to  undermine  our 
policies  are  slim  in  the  context  of 
arrangements  of  very  limited  duration, 
and  because  we  seek  to  provide  special 
flexibility  in  our  rules  when  allowing 
parties  to  address  short-term  spectrum 
needs. 

169.  Accordingly,  Ave  decide  that 
licensees  that  enter  iato  spectrum 
manager  and  long-term  de  facto  transfer 
leasing  arrangements  may  confront 
limitations  on  their  ability  to  enter  into 
arrangements  with  interested  parties  ta 
the  extent  that  a  particular  license  is 
still  covered  by  any  designated  entity 
rules  and  policies  restricting  eligibility 
under  the  license.  Under  spectrum 
manager  leasing  arrangements, 
designated  entity  and  entrepreneur 
Ucensees  may  enter  into  leasing 
arrangements  insofar  as  such 
arrangements  would  not  cause  them  to 
lose  their  designated  entity  or 
entrepreneur  status  under  the 
Commission's  applicable^ules.  For 
long-term  de  facto  transfer 
arrangements,  licensees  must  reimburse 
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the  government  for  unjust  enrichment 
for  leasing  spectrum  to  a  lessee  in  the 
same  manner  as  it  would  have  been 
required  to  pay  had  the  licensee  instead 
transferred  it  to  that  entity.  Further,  in 
accordance  with  the  Commission's  rules 
and  any  applicable  notes  and  security 
agreements,  we  will  continue  to  hold  a 
licensee  participating  in  the 
Commission's  installment  payment 
program  solely  responsible  for  the  debt 
obligation  to  the  government.  We 
believe  that  holding  otherwise  would 
allow  entities  to  circumvent  the  rules 
concerning  designated  entities  and 
would  undermine  the  Commission's 
policies  underlying  those  rules.  The 
designated  entity  rules  implement  an 
explicit  Congressional  mandate  to  the 
Commission  to  allocate  licenses  so  as  to 
promote  "economic  opportunity  and 
competition,"  and  to  "ensurfe]  that  new 
and  innovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wider  variety  of  applicants, 
including  small  businesses."  If  we  did 
not  require  designated  entities  to  abide 
by  any  applicable  designated  entity 
eligibility  and  imjust  enrichment  rules 
and  policies  when  leasing  to  non- 
designated  entities,  parties  could  easily 
undermine  rules  fulfilling  oiu 
Congressional  mandate  to  set  aside 
spectrum  for  the  sole  use  of  designated 
entities. 

1 70.  Spectrum  manager  subleasing. 
We  anticipate  no  adverse  impact  on 
small  entities  from  our  decision  to  allow 
spectrum  manager  lessees  to  sublease 
their  spectrum  usage  rights  under 
certain  conditions.  In  fact,  subleasing 
would  likely  benefit  small  (and  large) 
entities  by  offering  additional  flexibility 
to  obtain  spectrum  that  fits  an  entity's 
particular  business  needs. 

171.  Spectrum  manager  leasing 
arrangements — notification  to  the 
Commission.  The  Report  and  Order 
requires  licensees  that  enter  into  a 
spectrum  manager  leasing  arrangement 
to  provide  notification  of  the  lease 
arrangement  to  the  Commission.  We 
anticipate  no  adverse  economic  impact 
on  small  entities  as  a  result  of  requiring 
this  notification  filing.  The  required 
notification  is  not  onerous,  and  will 
provide  the  Commission,  other 
spectrum  licensees  (including  small 
entities),  other  spectrum  lessees 
(including  small  entities),  potential 
spectrum  lessees  (including  small 
entities),  and  the  public  with  essential 
information  about  spectrum  usage.  It 
will  also  help  to  ensure  licensee  and  * 
lessee  compliance  with  our  interference, 
service,  and  other  rules  and  polices. 


\72.  De  facto  transfer  leasing 
arrangements — streamlined  approval 
procedures.  The  Report  and  Order 
adopts  a  streamlined  prior  approval 
process  for  parties  entering  into  de  facto 
transfer  leasing  arrangements  pursuant 
to  streamlined  approval  procedures. 
These  streamlined  procediues,  designed 
to  facilitate  spectrum  leasing  to  the 
greatest  extent  possible  and  consistent 
with  the  public  interest,  apply  equally 
to  small  and  large  entities,  and  amount 
to  a  reduction  in  applicable  regulatory 
requirements.  We  anticipate  no  adverse 
impact  on  small  entities  as  a  result  of 
this  action.  In  fact,  oiu  adoption  of  this 
second  spectnun  leasing  option  and 
related  streamlined  processing 
requirements  should  further  enhance 
the  development  of  more  robust 
secondary  markets  in  spectrum  usage 
rights  resulting  in  increased  benefits  to 
small  (and  large)  entities  seeking  greater 
flexibility  and  increased  access  to 
spectrum.  We  believe  that  small  entities 
that  might  not  be  able  to  afford  to 
acquire  spectrum  at  auction  will  be  able 
to  reduce  their  spectrum  acquisition 
costs  and  access  a  particular  amount  of 
spectrum  that  meets  their  individual 
business  needs. 

173.  In  addition,  the  information 
collected  under  this  streamlined 
approach  is  similar  to  what  is  currently 
required  imder  our  transfer  and 
assignment  rules  and  should  facilitate 
spectnmi  leasing  by  reducing 
transaction  costs,  imcertainty,  and 
delay.  While  an  alternative  woidd  be  to 
require  no  approval,  we  believe  that  this 
would  run  counter  to  our  statutory 
responsibilities  under  section  310(d)  of 
the  Commimications  Act. 

174.  De  facto  transfer  subleasing.  We 
anticipate  no  adverse  impact  to  small 
entities  from  our  decision  to  allow  de 
facto  transfer  lessees  to  sublease  their 
spectrum  usage  rights  under  certain 
conditions.  Consistent  with  oin 
rationale  concerning  spectrum  manager 
subleasing,  we  believe  that  subleasing 
under  de  facto  transfer  leasing 
arrangements  would  likely  benefit  small 
(and  large)  entities  by  offering 
additional  flexibility  to  obtain  spectrum 
that  fits  an  entity's  particular  business 
needs. 

175.  Short-term  de  facto  transfer 
leasing  arrangements.  In  the  Report  and 
Order,  we  extend  many  of  the  policies 
applicable  to  long-term  de  facto  transfer 
leasing  arrangements  to  short-term  de 
facto  transfer  leasing  arrangements, 
except  that  we  ease  certain  restrictions 
on  lessees  that  enter  into  short-term  de 
facto  transfer  leasing  arrangements.  We 
anticipate  no  adverse  impact  on  small 
entities  from  this  action.  Due  to  the  fact 
that  these  short-term  leases  are  intended 


to  address  temporary  spectrum  needs, 
we  believe  that  it  is  appropriate  to 
permit  additional  flexibility  for  such 
arrangements.  Thus,  for  example,  we 
will  allow  licensees  with  authorizations 
that  limit  use  to  non-commercial 
purposes  to  enter  into  lease  agreements 
that  allow  the  lessee  to  use  the  spectrum 
commercially.  Similarly,  we  will  not 
subject  licensees  entering  into  short- 
term  leases  to  designated  entity  imjust 
enrichment  provisions  or  to 
entrepreneur  transfer  restrictions  that 
would  be  applicable  if  a  designated 
entity  or  entrepreneur  licensee  were  to 
enter  into  a  long-term  lease  arrangement 
or  transfer  or  assign  its  license.  Ohur 
approach  here  should  benefit  small  (and 
large)  entities  by  facilitating  the  use  of 
short-term  leases  that  meet  temporary 
spectnun  needs  while  maintaining  the 
integrity  of  other  Commission  policies. 

176.  Streamlined  processing  for 
transfer  of  control  and  license 
assignment  applications.  In  addition  to 
establishing  spectrum  leasing  policies, 
the  Report  and  Order  also  extends  the 
same  type  of  streamlined  approval 
procedures  applicable  to  long-term  de 
facto  transfer  leasing  arrangements  to 
our  review  and  approval  procedures  for 
license  assignments  and  transfers  of 
control  in  those  services  affected  by  oiu- 
spectrum  leasing  policies.  We  anticipate 
no  adverse  impact  on  small  entities  as 

a  result  of  this  action.  In  fact,  more 
timely  processing  of  transfer  of  control 
and  license  assignment  applications 
should  benefit  small  (and  large)  entities 
in  the  same  manner  as  contemplated  by 
our  streamlined  approval  procedures  for 
long-term  de  facto  transfer  leasing, 
should  promote  the  efficient  operation 
in  the  marketplace  of  both  small  and 
large  entities,  and  should  benefit  the 
public. 

6.  Report  to  Congress 

177.  The  Commission  will  send  a 
copy  of  the  Report  and  Order,  including 
this  FRFA.  in  a  report  to  be  sent  to 
Congress  piu^uant  to  the  Congressional 
Review  Act.  In  addition,  the 
Commission  will  send  a  copy  of  the 
Report  and  Order,  including  this  FRFA, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration.  In 
addition,  the  Commission's  Consumer 
and  Governmental  Affairs  Bureau, 
Reference  Information  Center,  will  send 
a  copy  of  this  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  CMef 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

V.  Ordering  Qauses 

178.  Pursuant  to  the  authority  of 
sections  1. 4(i).  8,  9, 10,  301,  303(r).  308. 
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309.  310,  332,  and  503  of  the 
Communications  Act  of  1934,  as  - 
amended,  47  U.S.CI  151, 154(i],  158, 
161,  301,  303(r),  308,  309,  310,  332,  and 
503.  this  Repoti  and  Order  and  the 
policies  set  forth  th«ein  ate  adopted 
and  parts  1  and  27  of  the  Commission's 
rules.  47  CFR  parts  1  and  27.  are 
amended  to  establish  policies  and 
procedures  to  fiacalitate  spectrum  leasing 
arrangements  and  to  streamline 
approval  procedures  for  license 
assignments  and  transfers  of  control 
under  the  policies  enunciated  in  the 
Report  and  Order.  The  rules  will 
become  effective  January  26,  2004, 
exCTpt  for  §§  1.913(a),  1.913(a)(3), 
1.2002(d),  1.2003, 1.9003, 1.9020(e), 
1.9030(e),  and  1.9035(e),  which  contain 
information  collection  requirements  that 
are  not  effective  imtil  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  1.948(j),  which  will  become 
effiective  on  April  5,  2004.  The  agency 
wiU  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  the  rules  that  require  information 
collection. 

179.  Pursuant  to  section  5(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  5(c),  the  Wireless 
Telecommunications  Bureau  and  the 
Office  of  the  Managing  Director  are 
granted  delegated  authority  to 
implement  the  policies  facilitating 
spectrum  leasing  as  well  as  streamlining 
of  application  processing  for  license 
assignments  and  transfers  of  control, 
including,  but  not  limited  to,  the 
development  and  implementation  of  the 
revised  forms  necessary  to  implement 
the  policies  adopted  in  this  Report  and 
Order. 

180.  The  Cdmmission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Report  and  Order  and  the  Fiirther 
Notice  of  Proposed  Ridemaking, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Lia«ofSiih(ecto 

47CFRPartl 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Radio,  Reporting  and 
recordkeeping  requiremrats. 
Telecommunications. 

47CFRPart27 

Communications  common  carriers. 
Radio.. 


Fedm  I  Conununications  Commission. 
Marleae  H.  Obrtch, 


Secretar^ '.  ~ 

Rule  CI  anges 

■  For  tt  9  reasons  discussed  in  the 
preamb  e,  the  Federal  Communications 
Commii  sion  amends  47  CFR  parts  1  and 
27  as  fo  lows: 

PART  1  -PRACTICE  AND 
PROCE }URE 

■  1.  The  authority  citation  for  part  1 
continu  »s  to  read  as  follows: 

Autha  ity:  47  U.S.C.  151. 154(1),  154(j), 
155,  225;  303(r},  309  and  325(e). 

■  2.  Am  3nd  §  1.913  by  revising  the 
section  heading,  paragraph  (a) 
introductory  text  and  paragraphs  (a)(3), 
(b)(1),  a^d  (b)(2)  to  read  as  foUows: 

llcatlon  and  notification  forma; 
:  and  manual  flHng. 

ilication  and  notification 
Applicants,  licensees,  and 
lessees  {see  %  1 .9003  of 
subpart  X  of  this  part)  shall  use  the 
following  forms  and  associated 
schedules  for  all  applications  and 
notifical  ions: 
***** 

(3)  FC  C  Form  603.  Application  for 
Assignn  \ent  of  Authorization  or  Transfer 
ofConti  ol;  Notification  or  Application 
for  Spei  truni  Leasing  Arrangement.  FCC 
Form  6()3  is  used  by  applicants  and 
licensees  to  apply  for  Commission 
consent  to  assignments  of  existing 
authori]  ations,  to  apply  for  Conunission 
consent  to  transfer  control  of  entities 
holding  authorizations,  to  notify  the 
Commit  sion  of  the  consummation  of 
assignm  ents  or  transfers,  and  to  request 
extensi(  ns  of  time  for  consummation  of 
assignm  ents  or  transfers.  It  is  also  used 
for  Com  mission  consent  to  partial 
assignments  of  authorizationT  including 
partitioning  and  disaggregation.  In 
additioi^,  it  is  used  by  licensees  and 
spectruai  lessees  [see  §  1.9003  of 
subpart  X  of  this  part)  to  notify  the 
Commi^ion  regarding  spectnun 
manage^  leasing  arrangements  and  to 
apply  f(^  Commission  consent  for  de 
facto  transfer  leasing  arrangements 
pursuadt  to  the  rules  set  forth  in  subpart 
X  of  thi«  part  [see  subpart  X  of  this  part). 


achments  to  applications  and 

ions  should  be  uploaded  along 

I  electronically  filed 

ions  and  notifications  whenever 
possible .  The  files,  other  than  the  ASCII 
table  of  contents,  should  be  in  Adobe 
Acrobat  Portable  Dociunent  Format 
(PDF)  w  benever  possible. 


(2)  Any  associated  documents 
submitted  with  an  application  or 
notification  must  be  uploaded  as 
attachments  to  the  application  or 
notification  whenever  possible.  The 
attachment  should  be  uploaded  via  ULS 
in  Adobe  Acrobat  Portable  Dociunent 
Format  (PDF)  whenever  possible. 

•  *        •        *        * 

■  3.  Amend  §  1.948  by  adding  paragraph 
())  to  read  as  follows: 

f1.948    AssignmHit  of  authorization  or 
transfer  of  cofMral,  notification  of 
consummalion. 

•  •     .  •        *        * 

(j)  Streamlined  processing  for  certain 
applications.  Applications  for 
assignment  of  authorizations  or  transfer 
of  control  relating  to  the  Wireless  Radio 
Services  identified  in  this  subsection 
will  be  processed  pursuant  to 
streamlined  approval  procedures,  as 
discussed  herein.  " 

(1)  Services  eligible  for  streamlined 
processing.  Applications  for  assignment 
of  authorizations  or  transfers  of  control 
relating  to  the  following  services  are 
subject  to  the  streamlined  approval 
processes: 

(i)  The  Paging  and  Radiotelephone 
Service  (part  22  of  this  chapter); 

(ii)  The  Rural  Radiotelephone  Service 
(part  22  of  this  chapter); 

(iii)  The  Air-Ground  Radiotelephone 
Service  (part  22  of  this  chapter); 

(iv)  The  Cellular  Radiotelephone 
Service  (part  22  of  this  chapter); 

(v)  The  Offshore  Radiotelephone 
Service  (part  22  of  this  chapter); 

(vi)  The  narrowband  Personal 
Communications  Service  (part  24  of  this 
chapter); 

(vii)  liie  broadband  POTSonal 
Communications  Service  (part  24  of  this 
chapter); 

(viii)  The  Wireless  Communications 
Service  in  the  698-746  MHz  band  (part 
2  7  of  this  chapter); 

(ix)  The  Wireless  Communications 
Service  in  the  746-764  MHz  and  776- 
794  MHz  bands  (part  27  of  this  chapter): 

(x)  The  Wireless  Commimications 
Service  in  the  1390-1392  MHz  band 
(part  27  of  this  cluster); 

(xi)  The  Wireless  Commimications 
Service  in  the  paired  1392-1395  MHz 
and  1432-1435  MHz  bands  (part  27  of 
thischwtn); 

(xii)  "nie  Wireless  Commimications 
Service  in  the  1670-1675  MHz  band 
(part  27  of  this  chapter); 

(xiii)  The  Wireless  Communications 
Service  in  the  2305-2320  and  2345- 
2360  MHz  bands  (part  27  of  this 
cha|)ter); 

-(xiv)  The  Wireless  Communications 
Service  in  the  2385-2390  MHz  band 
(part  27  of  this  chq>t«); 
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(xv)  The  VHF  Public  Coast  Station 
service  fcart  80  of  this  chapter); 

(xvi)  The  220  MHz  Service  (excluding 
public  safety  licensees)  (part  90  of  this 
chapter); 

(xvii)  The  Specialized  Mobile  Radio 
Service  in  the  800  MHz  and  900  MHz 
bands  (including  exclusive  use  SMR 
licenses  in  the  General  Category 
channels)  (part  90  of  this  chapter); 

(xviii)  The  Location  and  Monitoring 
Service  (LMS)  with  regard  to  licenses 
fOT  multilateration  LMS  systems  (part  90 
of  this  chapter); 

(xix)  Pa^uig  operations  under  part  90 
of  this  chapter; 

(xx)  The  Business  and  Industrial/Land 
Transportation  (B/ILT)  channels  in 
which  the  licensees  hold  exclusive  use 
rights  (part  90  of  this  chapter) 
(including  all  B/ELT  channels  above  512 
MHz  and  those  in  the  470-512  MHz 
band  where  a  licensee  has  achieved 
exclusivity,  but  excluding  B/ELT 
channels  in  the  470-512  MHz  band 
where  a  licensee  has  not  achieved 
exclusivity  and  those  channels  below 
470  MHz,  including  those  licensed 
pursuant  to  47  CFR  90.187(b)(2)(v)); 

(xxi)  The  218-219  MHz  band  (part  95 
of  this  chapter); 

(xxii)  The  Local  Multipoint 
Distribution  Service  (part  101  of  this 
chapter); 

(xxiii)  The  24  GHz  Band  (part  101  of 
this  chapter); 

(xxiv)  The  39  GHz  Band  (part  101  of 
this  chapter); 

(xxv)  The  Multiple  Address  Systems 
band  (part  101  of  this  chapter); 

(xxvi)  The  Local  Television 
Transmission  Service  (part  101  of  this 
chapter); 

(xxvii)  The  Private-Operational  Fixed 
Point-to-Point  Microwave  Service  (part 
101  of  this  chapter);  and, 

(xxviii)  The  Common  Carrier  Fixed 
Point-to-Point  Microwave  Service  (part 
101  of  this  chapter). 

(2)  Streamlined  approval  procedures. 
(i)  Applications,  if  sufficiently  complete 
and  the  required  application  fee  has 
been  paid  (see  §  1.1102  of  subpart  G  of 
this  part),  will  be  accepted  for  filing  and 
will  be  placed  on  public  notice,  except 
no  prior  public  notice  will  be  required 
for  applications  involving 
authorizations  in  the  Private  Wireless 
Services,  as  specified  in  §  1.933(d)(9). 

(ii)  Petitions  to  deny  filed  in 
accordance  with  section  309(d)  of  the 
Communications  Act  must  comply  with 
the  provisions  of  §  1.939,  except  that 
such  petitions  must  be  filed  no  later 
than  14  days  foUowing  the  date  of  the 
public  notice  listing  the  application  as 
accepted  for  filing. 

(iii)  No  later  than  21  days  fbUowing 
the  date  of  the  public  notice  listing  an 


application  as  accepted  for  filing,  the 
Wireless  Telecommunications  Bureau 
(Bureau)  will  affirmatively  consent  to 
the  application,  deny  the  application,  or 
remove  the  application  from 
streamlined  processing  for  further 
review.  For  applications  for  which  no 
prior  public  notice  is  required,  the 
Biueau  will  affirmatively  consent  to  the 
application,  deny  the  application,  or 
remove  the  application  from 
streamlined  processing  for  further 
review  no  later  than  21  days  following, 
the  date  on  which  the  application  has 
been  filed  and  any  required  application 
fee  has  been  paid  (see  §  1.1102  of 
subpart  G  of  this  part). 

(iv)  Grant  of  consent  to  an  application 
will  be  reflected  in  a  public  notice  (see 
§  1.933(a))  promptly  issued  after  the 
grant. 

(v)  If  the  Bureau  determines  to  remove 
an  application  from  streamlined 
processing,  it  will  issue  a  Public  Notice 
indicating  that  the  application  has  been 
removed  from  streamlined  processing. 
Within  90  days  of  the  date  of  that  public 
notice,  the  Bureau  will  either  take 
action  upon  the  application  or  provide 
public  notice  that  an  additional  90-day 
period  for  review  is  needed. 

(vi)  Consent  to  the  application  is  not 
deemed  granted  until  die  Bureau 
affirmatively  acts  upon  the  application. 

(vii)  If  any  petition  to  deny  is  filed, 
and  the  Bureau  grants  the  application, 
the  Bureau  will  deny  the  petition(s)  and 
issue  a  concise  statement  of  the 
reason(s)  for  denial,  disposing  of  all 
substantive  issues  raised  in  the 
petition(s). 

■  4.  Amend  §  1.2002  by  adding 
paragraph  (d)  to  read  as  follows: 

§1Jm)2    ApplicanU  requirad  to  submit 
infonnatkMi. 

*        *        *        *    .    * 

(d)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  are  applicable  to 
spectrum  lessees  (see  §  1.9003  of 
subpart  X  of  this  part)  engaged  in 
spectrum  manager  leasing  arrangements 
and  de  facto  transfer  leasing 
arrangements  pursuant  to  the  rules  set 
forth  in  subpart  X  of  this  part. 

■  5.  Amend  §  1.2003  by  revising  the 
introductory  text  and  the  entry  for  "FCC 
603"  to  read  as  follows: 

§1.2003    Applications  affactMl. 

The  certification  required  by  §  1.2002 
must  be  filed  with  the  following 
applications  and  any  other  requests  for 
authorization  filed  with  the 
Commission,  as  well  as  for  spectrum 
leasing  notifications  and  spectrum 
leasing  applications  (see  subpart  X  of 


this  part),  regardless  of  whether  a 
specific  form  exists. 

*        *        •        *        • 

FCC  603  Wireless 
Telecommiinications  Bureau 
Application  for  Assignment  of 
Authorization  and  Transfer  of  Control; 
Notification  or  Application  for 
Spectrum  Leasing  Arrangement; 
***** 

■  6.  Amend  §  1.8002  by  removing  "and" 
in  paragraph  (a)(4),  by  removing  the 
period  at  die  end  of  paragraph  (a)(5)  and 
addii^  ";  and"  in  it's  place,  and  by 
adding  paragraph  (a)(6)  to  read  as 
follows: 

f1J002    OMakimg  an  FRN. 

(a)*  *  * 

(6)  Anyone  entering  into  a  spectrun) 
leasing  arrangement  as  a  specfrum 
lessee  (see  subpart  X  of  this  part). 

***** 

■  7.  Add  the  following  new  subpart  X  to 
part  1,  to  read  as  follows: 

Subpart  X— Spednim  Laasing 

Sg«^  and  Authority 

1.9001    Purpose  and  scope. 
1.9003     Definitions. 
1.9005    Included  services. 

General  Policies  and  Procedures 

1.9010    De  facto  control  standard  for 

spectrum  leasing  arrangements. 
1.9020    Spectrum  manager  leasing 

arrangements. 
1.9030    Long-term  de  facto  transfer  leasing 

arrangements. 
1.9035    Short-term  de  facto  transfer  leasing 

arrangements. 
1..9040    Contractual  requirements  applicable 

to  spectrum  leasing  arrangements. 
1.9045    Requirements  for  spectrum  leasing 

arrangements  entered  into  by  licensees 

participating  in  the  installment  payment 

program. 
1.9050    Who  may  sign  spectrum  leasing 

notifications  and  applications. 
1.9055    Assignment  of  file  numbers  to 

spectrum  leasing  notifications  and 

applications. 
1.9060    Amendments,  waivers,  and 

dismissals  affecting  spectrum  leasing 

notifications  and  applications. 

Subpart  X— Spectrum  Leasing 
Scope  And  Authority 

f  1.9001    Purpoaa  and  scope. 

(a)  The  purpose  of  part  1,  subpart  X 
is  to  implement  policies  and  rules 
pertaining  to  spectrum  leasing 
arrangements  between  licensees  in  the 
services  identified  in  this  subpart  and 
spectrum  lessees.  These  spectoum 
leasing  policies  and  rules  also  implicate 
other  Commission  rule  parts,  including 
parts  1.  2,  20,  22,  24,  26,  27,  80,  90.  95, 
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and  101  of  title  47,  chapter  I  of  the  Code 
of  Federal  Regulations. 

(b)  Licensees  holding  exclusive  use 
rights  are  permitted  to  engage  in 
spectnun  leasing  whether  their 
operation^  are  characterized  as 
commercial,  common  carrier,  private,  or 
non-common  carrier.       -         .   * 

f  1.9003    Dafinllions. 

De  facto  transfer  leasing  arrangement. 
A  spectrum  leasing  arrangement  in 
which  a  licensee  retains  de  jure  control 
of  its  license  while  transferring  de  facto 
control  of  the  leased  spectrum  to  a 
spectrum  lessee,  pursuant  to  the 
spectrum  leasing  rules  set  forth  in  this 
subpart. 

FCC  Farm  603.  FCC  Form  603  is  the 
form  to  be  used  by  licensees  and 
spectrum  lessees  that  enter  into 
spectrum  leasing  arrangements  pursuant 
to  the  rules  set  forth  in  this  subpart. 
Parties  are  required  to  submit  this  form 
electronically  when  entering  into 
spectrum  leasing  arrangements  under 
this  subpart,  except  that  licensees 
falling  Mithin  the  provisions  of 
§  1.911(d)  of  subpart  F  of  this  part  may 
file  the  notification  either  electronically 
or  manually. 

Long-term  de  facto  transfer  leasing 
arrangement.  A  long-term  de  facto 
transfer  leasing  arrangement  is  a  de 
facto  transfer  leasing  arrangement  that 
has  an  individual  term,  or  series  of 
combined  terms,  of  more  than  360  days. 

Short-term  de  facto  transfer  leasing 
arrangement.  A  short-term  de  facto 
transfer  leasing  arrangement  is  a  de 
facto  transfer  leasing  arrangement  that 
has  an  individual  or  combined  term  of 
not  longer  than  360  days. 

Spectrum  leasing  application.  The 
application  submitted  to  the 
Commission  by  a  licensee  and  a 
spectnun  lessee  seeking  approval  of  a  de 
facto  transfer  leasing  arrangement. 

Spectrum  leasing  arrangement.  An 
arrangement  between  a  licensed  entity 
and  a  third-party  entity  in  which  the 
licensee  leases  certain  of  its  spectrum 
usage  rights  in  the  licensed  spectrum  to 
the  third-party  entity,  die  spectrum 
lessee,  pursuant  to  the  rules  set  forth  in 
this  subpart.  The  arrangement  may 
involve  the  leasing  of  any  amoimt  of 
.licensed  spectrum,  in  any  geographic 
area  or  site  encompassed  by  the  license, 
for  any  period  of  time  during  the  term 
of  the  license  authorization.  Two 
diffiarent  t3^pe8  of  spectrum  leasing 
arrangements,  spectrum  manager  leasing 
arrangements  and  de  facto  transfer 
leasing  arrangements,  are  permitted 
under  this  subpart. 

Spectrum  leasing  notification.  The 
required  notification  submitted  by  a. 


to  the  Commission  regarding  a 
manager  leasing  arrangement. 
im  lessee.  A  third-party  entity 
kes  certain  spectrum  usage  rights 
jcensee  pursuant  to  the 
spectruin  leasing  rules  set  forth  in  this 
subpart] 

Specwum  manager  leasing 
arrangeknent.  A  spectrum  leasing 
arrangement  in  which  a  licensee  retains 
both  dej/ure<:ontrol  of  its  license  and  de 
facto  coptrol  of  the  leased  spectrum  that 
it  leases  to  a  spectrum  lessee,  pursuant 
to  the  sf  ectnun  leasing  rules  set  forth  in 
this  subpart. 

S  1.9005    Included  services. 

The  spectrum  leasing  policies  and 
rules  of  this  subpart  apply  to  the 
following  services  in  tbe  Wireless  Radio 
Serviced  in  which  commercial  or  private 
licenseas  hold  exclusive  use  rights: 

(a)  Tqe  Paging  and  Radiotelephone 
Service  tpart  22  of  this  chapter); 

(b)  Tne  Rural  Radiotelephone  Service 
(part  22  of  this  chapter); 

(c)  The  Air-Ground  Radiotelephone 
Service  [part  22  of  this  chapter); 

(d)  TUe  Cellular  Radiotelephone 
Service  ipart  22  of  this  chapter); 

(e)  Thje  Offshore  Radiotelephone 
Service  [part  22  of  this  chapter); 

(f)  The  narrowband  Personal 
CommufiicaUons  Service  (part  24  of  this 
chapter^; 

(g)  The  broadband  Personal 
Communications  Service  (part  24  of  this 
chapter  ; 

(h)  Tl  e  Wireless  Communications 
Service  in  the  698-746  MHz  band  (part 
27  of  thjs  chapter); 

(i)  The  Wireless  Communications 
Service  in  the  746-764  MHz  and  776- 
794  MHe  bands  (part  27  of  this  chapter); 

(j)  The  Wireless  Conununications 
Service  in  the  1390-1392  MHz  band 
(part  27  of  this  chapter); 

(k)  Tqe  Wireless  Commimications 
Service  tn  the  paired  1392-1395  MHz 
and  14^-1435  MHz  bands  (part  27  of 
this  chapter); 

(1)  Th !  Wireless  Communications 
Service  in  the  1670-1675  MHz  band 
(part  27  of  this  chapter); 

(m)  The  Wireless  Conununications 
Serviceln  the  2305-2320  and  2345- 
2360  MHz  bands  (part  27  of  this 
chapter); 

(n)  Tl  e  Wireless  Communications 
Service  n  the  2385-2390  MHz  band 
(part  27  of  this  chapter); 

(o)  Tl  e  VHF  Public  Coast  Station 
service  part  80  of  this  chapter); 

(p)  Tl  e  220  MHz  Service  (excluding 
public  safety  licensees)  (part  90  of  this 
chapter]; 

(q)  TUe  Specialized  Mobile  Radio 
Service  n  the  800  MHz  and  900  MHz 
bands  (i  icluding  exclusive  use  SMR 


licenses  in  the  General  Category 
channels)  (part  90  of  this  chapter); 

(r)  The  Location  and  Monitoring 
Service  (LMS)  with  regard  to  licenses 
for  multilateration  LMS  systems  (part  90 
of  this  chapter); 

(s)  Paging  operations  imder  part  90  of 
this  ch^ter; 

(t)  The  Business  and  Industrial/Land 
Transportation  (B/ILT)  channels  (part  90 
of  this  chapter)  (including  all  B/ILT 
channels  above  512  MHz  and  those  in 
the  470-512  MHz  band  where  a  licensee 
has  achieved  exclusivity,  but  excluding 
B/ILT  channels  in  the  470-512  MHz 
band  where  a  licensee  has  not  achieved 
exclusivity  and  those  channels  below 
470  MHz,  including  those  licensed 
pursuant  to  47  CFR  90.187(b)(2)(v)); 

(u)  The  218-219  MHz  band  (part  95 
of  this  chapter); 

(v)  The  Local  Midtipoint  Distribution 
Service  (part  101  of  this  chapter); 

(w)  The  24  GHz  Band  (part  101  of  this 
chapter); 

(x)  The  39  GHz  Band  (part  101  of  this 
chapter); 

(y)  The  Multiple  Address  Systems 
band  (part  101  of  this  chapter); 

(z)  The  Local  Television  Transmission 
Service  (part  101  of  this  chapter); 

(aa)  The  Private-Operational  Fixed 
Point-to-Point  Microwave  Service  (pairt 
101  of  this  chapter);  and, 

(bb)  The  Common  Carrier  Fixed  Point- 
to-Point  Microwave  Service  (part  101  of 
this  chapter). 

General  Policies  and  Procedures 

§1.9010    De  facto  conbol  standard  for 
spectrum  leasing  arrangements. 

(a)  Under  the  rules  established  for 
spectrum  leasing  arrangements  in  this 
subpart,  the  following  standard  is 
applied  for  purposes  of  determining 
whether  a  licensee  retains  de  facto 
control  imder  section  310(d)  of  the 
Conununications  Act  with  regard  to 
spectnun  that  it  leases  to  a  spectrum 
lessee. 

(b)  A  licensee  vdll  be  deemed  to  have 
retained  de/ac*o  "control  of  leased 
spectrum  if  it  enters  into  a  spectrum 
leasing  arrangement  and  acts  as  a 
spectrum  manager  with  regard  to 
portions  of  the  licensed  spectrum  that  it 
leases  to  a  spectrum  lessee,  provided  the 
licensee  satisfies  the  following  two 
conditions: 

(1)  Licensee  responsibility  for  lessee 
compliance  with  Coirunission  policies 
and  rules.  The  licensee  must  remain 
fully  responsible  for  ensuring  the 
spectnun  lessee's  compliance  with  the 
Communications  Act  and  all  applicable 
policies  and  rules  directly  related  to  the 
use  of  the  leased  spectrum. 

(i)  Through  contractual  provisions 
and  actual  oversight  and  enforcement  of 
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such  provisions.,  the  licensee  must  act  in 
a  manner  sufficient  to  ensure  that  the 
spectrum  lessee  operates  in 
conformance  with  applicable  technical 
and  use  rules  governing  the  license 
authorization. 

(ii)  The  licensee  must  maintain  a 
reasonable  degree  of  actual  working 
knowledge  about  the  spectrum  lessee's 
activities  and  facilities  that  affect  its 
ongoing  compliance  with  the 
Commission's  policies  and  rules.  These 
responsibilities  include:  Coordinating 
operations  and  modifications  of  the 
spectnun  lessee's  system  to  ensure 
compliance  with  Commission  rules 
regarding  non-interference  with  co- 
channel  and  adjacent  channel  licensees 
(and  any  authorized  spectnun  user); 
making  all  determinations  as  to  whether 
an  application  is  required  for  any 
individual  spectrum  lessee  stations  (e.g., 
those  that  require  frequency 
coordination,  submission  of  an 
Environmental  Assessment  under 
§  1.1307  of  subpart  Tof  this  part,  those 
that  require  international  or 
Interdepartment  Radio  Advisory 
Committee  (IRAC)  coordination,  those 
that  affect  radio  frequency  quiet  zones 
described  in  §  1.924  of  subpart  F  of  this 
part,  or  those  that  require  notification  to 
the  Federal  Aviation  Administration 
under  part  17  of  this  chapter);  and, 
ensiuing  that  the  spectrum  lessee 
complies  with  the  Commission's  safety 
guidelines  relating  to  human  exposure 
to  radiofrequency  (RF)  radiation  (e.g., 
§  1.1307(b)  and  related  rules  of  subpart 
I  of  this  part).  The  licensee  is 
responsible  for  resolving  all 
interference-related  matters,  including 
conflicts  between  its  spectrum  lessee 
and  any  other  spectrum  lessee  or 
licensee  (or  authorized  spectrum  user). 
The  licensee  may  use  agents  (e.g., 
covmsel,  engineering  consultants)  when 
carrying  out  these  responsibilities,  so 
long  as  the  licensee  exercises  effective 
control  over  its  agents'  actions. 

(iii)  The  licensee  must  be  able  to 
inspect  the  spectnun  lessee's  operations 
£ind  must  retain  the  right  to  terminate 
the  spectrum  leasing  arrangement  in  the 
event  the  spectrum  lessee  fails  to 
comply  with  the  terms  of  the 
arrangement  and/or  applicable 
Commission  requirements.  If  the 
licensee  or  the  Commission  determines 
that  there  is  any  violation  of  the 
Commission's  rules  or  that  the  spectrum 
lessee's  systeifl  is  causing  harmful 
interference,  the  licensee  must 
inunediately  take  steps  to  remedy  the 
violation,  resolve  the  interference, 
suspend  or  terminate  the  operation  of 
the  system,  or  take  other  measures  to 
prevent  further  harmful  interference 
until  the  situation  can  be  remedied.  If 


the  spectrum  lessee  refuses  to  resolve 
the  interference,  remedy  the  violation, 
or  suspend  or  terminate  operations, 
either  at  the  direction  of  the  licensee  or 
by  order  of  the  Commission,  the 
licensee  must  use  all  legal  means 
necessary  to  enforce  compliance. 

(2)  Licensee  responsibility  for 
interactions  with  the  (Commission, 
including  all  filings,  required  under  the 
license  authorization  and  applicable 
senrice  hiles  directly  related  to  the 
leased  spectrum.  The  licensee  remains 
responsible  for  the  following 
interactions  with  the  Commission: 

(i)  The  licensee  must  file  the 
necessary  notification  with  the 
Commission,  as  required  under 
§  1.9020(d). 

(ii)  The  licensee  is  responsible  for 
making  aU  required  filings  (e.g., 
applications,  notifications, 
correspondence)  associated  with  the 
license  authorization  that  are  directly 
affected  by  the  spectrum  lessee's  use  of 
the  licensed  spectrum.  The  licensee  may 
use  agents  (e.g.,  counsel,  engineering 
consultants)  to  complete  these  filings,  so 
long  as  the  licensee  exercises  effective 
control  over  its  agents'  actions  and 
complies  with  any  signatiue 
requirements  for  such  filings. 

§  1 .9020    Spectrum  manager  leasing 
arrangements. 

(a)  Overview.  Under  the  provisions  of 
this  section,  a  licensee  (in  any  of  the 
included  services)  and  a  spectrum 
lessee  may  enter  into  a  spectrum 
manager  leasing  arrangement,  without 
the  need  for  prior  Commission  approval, 
provided  that  the  licensee  retains  de 
jure  control  of  the  license  and  de  facto 
control,  as  defined  and  explained  in  this 
subpart,  of  the  leased  spectrum.  The 
licensee  must  notify  the  Commission  of 
the  spectrum  leasing  arrangement 
pursuant  to  the  rules  set  forth  in  this 
section. 

(b)  Rights  and  responsibilities  of  the 
licensee.  (1)  The  licensee  is  directly  and 
primarily  responsible  for  ensuring  the 
spectrum  lessee's  compliance  with  the 
Communications  Act  and  applicable 
Commission  policies  and  rules. 

(2)  The  licensee  retains  responsibility 
for  maintaining  its  compliance  with 
applicable  eligibility  and  ownership 
requirements  imposed  on  it  pursuant  to 
the  license  authorization. 

(3)  The  licensee  must  retain  a  copy  of 
the  spectrum  leasing  agreement  and 
make  it  available  upon  request  by  the 
Commission. 

(c)  Rights  and  responsibilities  of  the 
spectrum  lessee.  (1)  The  spectrum  lessee 
must  comply  with  the  Conununications 
Act  and  with  Commission  requirements 
associated  with  the  license. 


(2)  The  spectrum  lessee  is  responsible 
for  establishing  that  it  meets  the 
eligibility  and  qualification 
requirements  applicable  to  spectrum 
lessees  under  the  rules  set  fordi  in  this 
section. 

(3)  The  spectrum  lessee  must  comply 
with  any  obligations  that  apply  directly 
to  it  as  a  result  of  its  own  status  as  a 
service  provider  (e.g.,  Title  II  obligations 
if  the  spectrum  lessee  acts  as  a 
telecommunications  carrier  or  acts  as  a 
common  carrier). 

H)  In  addition  to  the  licensee  being 
directly  accoimtable  to  the  Commission 
for  ensuring  the  spectrum  lessee's 
compliance  with  the  Commission's 
operational  rules  and  policies  (as 
discussed  in  this  subpart),  the  spectrum 
lessee  is  independently  accountable  to 
the  Commission  for  complying  with  the 
Commiuiications  Act  and  Commission 
policies  and  rules,  including  those  that 
apply  directly  to  the  spectrum  lessee  as 
a  result  of  its  own  status  as  a  service 
provider. 

(5)  In  leasing  spectrum  from  a 
licensee,  the  spectnun  lessee  must 
accept  Commission  oversight  and 
enforcement  consistent  with  the  license 
authorization.  The  spectrum  lessee  must 
cooperate  fully  with  any  investigation  or 
inquiry  conducted  by  either  the 
Conunission  or  the  licensee,  allow  the 
Commission  or  the  licensee  to  conduct 
on-site  inspections  of  transmission 
facilities,  and  suspend  operations  at  the 
direction  of  the  Commission  or  the 
licensee  and  to  the  extent  that  such 
suspension  would  be  consistent  with 
the  Commission's  suspension  policies. 

(6)  The  spectrum  lessee  must  retain  a 
copy  of  the  spectrum  leasing  agreement 
and  make  it  available  upon  request  by 
the  Commission. 

(d)  Applicability  of  particular  service 
rules  and  policies.  Under  a  spectnun 
manager  leasing  arrangmnent,  the 
service  rules  and  policies  apply  in  the 
following  manner  to  the  licensee  and 
spectrum  lessee: 

(1)  Interference-related  rules.  The 
interference  and  radiofrequency  (RF) 
safety  rules  applicable  to  use  of  the 
spectrum  by  the  licensee  as  a  condition 
of  its  license  authorization  also  apply  to 
the  use  of  the  spectrum  leased  by  the 
spectrum  lessee. 

(2)  General  eligibility  rules,  (i)  The 
spectnun  lessee  must  meet  the  same 
eligibility  and  qualification 
requirements  that  are  applicable  to  the 
licensee  under  its  license  authorization. 

(ii)  The  spectrum  lessee  must  meet 
applicable  foreign  ownership  eligibility 
requirements  [see  sections  310(a),  310(b) 
of  the  Communications  Act). 

(iii)  The  spectnun  lessee  must  satisfy 
any  qualification  requirements. 
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including  character  qualifications, 
applicable  to  the  licensee  under  its 
license^authorization. 

(iv)  The  spectrum  lessee  must  not  be 
a  person  subject  to  the  denial  of  Federal 
benefits  imder  the  Anti-Drug  Abuse  Act 
of  1988  (see  §  1.2001  et  seq.  of  subpart 
P  of  this  part). 

(v)  The  licensee  may  reasonably  rely 
on  the  spectrum  lessee's  certifications 
that  it  meets  the  requisite  eligibility  and 
qualification  requirements  contained  in 
the  notification  required  by  this  section. 

(3)  Use  restrictions.  To  the  extent  that 
the  licensee  is  restricted  from  using  the 
licensed  spectrum  to  offer  particular 
services  under  its  license  authorization, 
the  use  restrictions  apply  to  the 
spectrum  lessee  as  well. 

(4)  Designated  entity/entrepreneur 
rules.  A  licensee  that  holds  a  license 
pursuant  to  small  business  and/or 
entrepreneiu  provisions  [see  §  1.2110  of 
subpart  Q  of  this  part  and  §  24.709  of 
this  chapter)  and  continues  to  be  subject 
to  unjust  enrichment  requirements  [see 
§  1 .21 1 1  of  subpart  Q  of  this  part  and 

§  24.714  of  this  chapter)  and/or  transfer 
restrictions  (see  §  24.839  of  this  chapter) 
may  enter  into  a  spectrum  manager 
leasing  arrangement  with  a  spectrum 
lesse&«o  long  as  doing  so  does  not 
result- in  the  spectrum  lessee  becoming 
a  "controlling  interest"  (see 
§  1.2110(c)(2)  of  subpart  Q  of  this  part) 
or  affiliate  (see  §  1.2110(c)(5)  of  subpart 
Q  of  this  part)  of  the  licensee  such  that 
the  licensee  wotdd  lose  its  eligibiUty  as 
a  small  business  or  entrepreneur.  To  the 
extent  there  is  any  conflict  between  the 
revised  de  facto  control  standard  for 
spectrum  leasing  arrangements,  as  set 
forth  in  this  subpart,  and  the  definition 
of  controlling  interest  (including  its  de 
facto  control  standard)  set  forth  in 
§  1.2110  of  subpart  Q  of  this  part,  the 
latter  definition  governs  for  determining 
whether  the  licensee  has  maintained  the 
requisite  degree  of  ownership  and 
control  to  allow  it  to  remain  eligible  for 
the  license  or  for  other  benefits  such  as 
bidding  credits  and  installment 
payments. 

(s)  Construction/peifoimance 
requirements.  Any  performance  or 
build-out  requirement  applicable  under 
a  license  authorization  (e.g.,  a 
requirement  that  the  licensee  construct 
and  operate  one  or  more  specific 
focilities,  cover  a  certain  percentage  of 
geographic  area,  cover  a  certain 
percentage  of  population,  or  provide 
substantial  service)  always  remains  a 
condition  of  the  license,  and  legal 
responsibility  for  meeting  such 
obligation  is  not  delegable  to  the 
spectrum  le8see(s). 

(i)  The  licensee  may  attribute  to  itself 
the  build-out  or  performance  activities 


of  its  spectrum  lessee(s)  for  piuposes  of 
complying  with  any  applicable 
performance  or  build-out  requirement. 

(ii)  If  a  licensee  relies  on  the  activities 
of  a  spe  ±rum  lessee  to  meet  the 
licensee 's  performance  or  build-out 
obligatii  )n,  and  the  spectrum  lessee  fails 
to  enga(  e  in  those  activities,  the 
Commi)  sion  will  enforce  the  applicable 
perform  Emce  or  build-out  requirements 
against  he  licensee,  consistent  with  the 
applical  tie  rules. 

(iii)  li  there  are  rules  applicable  to  the 
license  i  :onceming  the  discontinuance 
of  opera  Lion,  the  licensee  is  accountable 
for  any  fuch  discontinuance  and  the 
rules  will  be  enforced  against  the 
licensee  regardless  of  whether  the 
licensee  was  relying  on  the  activities  of 
a  lessee  ko  meet  particular  performance 
requirements. 

(6)  Calular  cross-interest  rule.  The 
cellular  cross-interest  rule  applies,  to 
spectrum  manager  leasing  arrangements 
involving  a  cellular  authorization  in  a 
Riual  Service  Area  (RSA),  and  leased 
cellular  spectrum  is  attributable  to  the 
spectrum  lessee  piusuant  to  §  22.942  of 
this  chabter  (see  §§  22.942,  22.909  of 
this  cha  iter). 

(7)  Re  julatory  classification.  If  the 
regulate  ry  status  of  the  licensee  (e.g., 
commoi  1  carrier  or  non-common  carrier 
status)  i  s  prescribed  by  rule,  the 
regidato  ry  status  of  the  spectrum  lessee 
is  presci  ibed  in  the  same  manner, 
except  that  §  20.9(a)  of  this  chapter  shall 
not  predlude  a  licensee  in  the  services 
covered  by  that  rule  from  entering  into 

a  spectr  un  leasing  arrangement  with  a 
spectnu  a.  lessee  that  chooses  to  operate 
on  a  Priyate  Mobile  Radio  Service 
(PMRS)i  private,  or  non-commercial 
basis.    I 

(8)  fletu7atoiy/ees.  The  licensee 
remainsTresponsible  for  payment  of  the 
require(|  regulatory  fees  that  must  be 
paid  in  advance  of  its  license  term  [see 
§  1.1153  of  subpart  G  of  this  part). 
Where,  Jiowever,  regulatory  fees  are 
paid  annually  on  a  per-unit  basis  (such 
as  for  Commercial  Mobile  Radio 
Servicea{CMRS)  pursuant  to  §  1.1152  of 
subpart  [j  of  this  part),  the  licensee  and 
spectru]  a  lessee  are  each  required  to  pay 
fees  for  hose  units  associated  with  its 
respecti  /e  operations. 

(9)  E911  requirements.  If  E911 
obligate  tns  apply  to  the  licensee  (see 
§  20.18  I  >f  this  chapter),  the  licensee 
retains  1  iie  obligations  with  respect  to 
leased  s  lectrum. 

(e)  A/c  tification  regarding  the 
spectrui  n  manager  leasing  arrangement. 
A  licenj  ee  that  enters  into  a  spectrum 
manage)  leasing  arrangement  must 
notify  tl  e  Commission  of  that 
arrange]  lent  in  advance  of  operation,  as 
setfortl]  herein. 


(1)  Notification  procedures,  (i)  The 
licensee  must  submit  the  notification  to 
the  Commission  by  electronic  filing, 
except  that  licensees  falling  within  the 
provisions  of  §  1.911(d)  of  subpart  F  of 
this  part  may  file  the  notification  either 
electronically  or  manually.  Except  as 
provided  in  paragraph  (e)(l)(ii)  of  this 
section,  such  notification  must  be 
submitted  within  14  days  of  execution 
of  the  spectrum  leasing  arrangement  and 
at  least  21  days  in  advance  of 
commencing  operations. 

(ii)  For  spectrum  manager  leasing 
arrangements  of  one  year  or  less,  the 
licensee  must  provide  notification  to  the 
Commission  within  14  days  of 
execution  ofthe  spectrum  leasing         ^ 
arrangement  and  at  least  ten  (10)  days 
in  advance  of  operation.  If  the  licensee 
and  spectrum  lessee  seek  to  extend  this 
leasing  arrangement  for  an  additional 
term  beyond  the  initial  term,  the 
licensee  must  provide  the  Commission 
with  notification  of  the  new  spectrum 
leasing  arrangement  at  least  21  days  in 
advance  of  operation  under  the 
extended  term.  ~ 

(2)  Application  fees.  There  are  no 
application  fees  required  for  the  filing  of 
a  spectrum  manager  leasing  notification. 

(3)  Public  notice  of  notifications. 
Notifications  under  this  subpart  will  be 
placed  on  an  informational  public 
notice  on  a  weekly  basis  (see  §  1.933(a) 
of  subpart  F  of  this  part). 

(4)  Contents  of  notification.  The 
notification  must  contain  all 
information  requested  on  the  applicable 
form,  FCC  Form  603,  and  any  additional 
information  and  certifications  required 
by  the  rules  in  this  chapter  and  any 
rules  pertaining  to  the  specific  service 
for  which  the  notification  is  filed. 

(5)  Effective  date  of  a  spectrum 
manager  leasing  arrangement.  The 
spectrum  manager  leasing  arrangement 
will  be  deemed  effective  in  the 
Commission's  records,  and  for  purposes 
of  the  application  of  the  rules  set  forth 
in  this  section,  as  of  the  beginning  date 
of  the  term  as  specified  in  the  spectrum 
leasing  notification. 

(f)  Commission  termination  of  a 
spectrum  manager  leasing  arrangement. 
The  Conunission  retains  the  right  to 
investigate  and  terminate  any  spectrum 
manager  leasing  arrangement  if  it 
determines,  post-notification,  that  the 
arrangement  constitutes  an 
unauthorized  transfer  of  de  facto  control 
of  the  leased  spectrum,  is  otiierwise  in 
violation  of  the  rules  in  this  chapter,  or 
raises  formgn  ownership,  competitive, 
or  other  public  interest  concerns. 
Information  concerning  any  such 
termination  will  be  placed  on  public 
notice. 
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(g)  Expiration,  extension,  or 
termination  of  a  spectrum  leasing 
arrangement  (1)  Absent  Commission 
termination  or  except  as  provided  in 
paragraph  (g)(2)  or  ^(3)  of  this  section, 
a  spectrum  leasing  arrangement  entered 
into  pursuant  to  this  section  will  expire 
on  the  termination  date  set  forth  in  die 
spectrum  leasing  notification. 

(2)  A  spectrum  leasing  arrangement 
may  be  extended  beyond  the  initial  term 
set  forth  in  the  spectrum  leasing 
notification  provided  that  the  licensee 
notifies  the  Commission  of  the 

-  extension  within  14  days  of  execution  of 
the  extension  and  at  least  21  days  in 
advance  of  operation  under  the 

.  extended  term. 

(3)  If  a  spectrum  leasing  arrangement 
is  terminated  earlier  than  the 
termination  date  set  forth  in  the 
notification,  either  by  the  licensee  or  by 
the  parties'  mutual  agreement,  the 
licensee  must  file  a  notification  with  the 
Commission,  no  later  than  ten  (10)  days 
after  the  early  termination,  indicating 
the  date  of  the  termination.  If  the  parties 
fail  to  put  the  spectrum  leasing 
arrangement  into  effect,  they  must  so 
notify  the  Commission  consistent  with 
the  provisions  of  this  section. 

(4)  The  Commission  will  place 
information  concerning  an  extension  or 
an  early  termination  of  a  spectrum 
leasing  arrangement  on  public  notice. 

(h)  Assignment  of  a  spectrum  leasing 
armngement.  The  spectrum  lessee  may 
assign  its  spectrum  leasing  arrangement 
to  another  entity  provided  that  the 
licensee  has  agreed  to  such  an 
assignment,  is  in  privity  with  the 
assignee,  and  notifies  the  Commission  at 
least  21  days  before  the  consummation 
of  the  assignment,  pursuant  to  the 
notification  procedures  set  forth  in  this 
section.  In  the  case  of  a  pro  forma 
assignment,  the  licensee  may  file  the 
notification  regarding  the  action  subject 
to  the  rules  and  procedures  regarding 
pro  forma  transactions  applicable  to 
licensees  set  forth  in  §  1.948(c)(1)  of 
subpart  F  of  this  part.  The  Commission 
will  place  information  concerning  a 
notification  related  to  an  assignment, 
whether  substantial  or  pro  forma,  on 
public  notice. 

(i)  Transfer  of  control  of  a  spectrum 
lessee.  The  licensee  must  notify  the 
Commission  of  any  transfer  of  control  of 
a  spectrum  lessee  at  least  21  days  before 
the  consummation  of  the  transfer  of 
control,  pursuant  to  the  notification 
procedures  of  this  section.  In  the  case  of 
a  pro  forma  transfer  of  control  of  the 
spectrum  lessee,  the  licensee  may  file 
the  notification  regarding  the  action 
subject  to  the  same  rules  and  procedures 
regarding  pro  forma  transactions 
applicable  to  licensees  set  forth  in 


§  1.948(c)(1)  of  subpart  F  of  this  part. 
The  Commission  will  place  information 
concerning  a  notification  related  to  a 
transfer  of  control,  whether  substantial 
or  pro  forma,  on  public  notice, 
(j)  Revocation  or  automatic 
cancellation  of  a  license  or  a  spectrum 
lessee's  operating  authority.  (1)  In  the 
event  an  authorization  held  by  a 
licensee  that  has  entered  into  a 
spectrum  leasing  arrangement  is 
revoked  or  cancelled,  the  spectrum 
lessee  will  be  required  to  terminate  its 
operations  no  later  than  the  date  on 
which  the  licensee  ceases  to  have  any 
authority  to  operate  under  the  license, 
except  as  provided  in  paragraph  (j){2)  of 
this  section. 

(2)  In  the  event  of  a  license  revocation 
or  cancellation,  the  Commission  will 
consider  a  request  by  the  spectrum 
lessee  for  special  temporary  authority 
(see  §1.931  of  subpart  F  of  this  part)  to 
provide  the  spectrum  lessee  with  an 
opportimity  to  transition  its  users  in 
order  to  minimize  service  disruption  to 
business  and  other  activities. 

(3)  In  the  event  of  a  license  revocation 
or  cancellation,  and  the  required 
termination  of  the  spectrum  lessee's 
operations,  the  former  spectrum  lessee 
does  not,  as  a  result  of  its  former  status, 
receive  any  preference  over  any  other 
party  should  the  spectrum  lessee  seek  to 
obtain  the  revoked  or  cancelled  license. 

(k)  Subleasing.  A  spectrum  lessee  may 
sublease  the  leased  spectrum  usage 
rights  subject  to  the  licensee's  consent 
and  the  licensee's  establishment  of 
privity  with  the  spectrum  sublessee. 
The  licensee  must  submit  a  notification 
regarding  the  spectrum  subleasing 
arrangement  in  accordance  with  the 
notification  procedures  set  forth  in  this 
section. 

(1)  Renewal.  A  licensee  and  spectrum 
lessee  that  have  entered  into  a  spectrum 
leasing  arrangement  whose  term 
continues  to  the  end  of  the  current  term 
of  the  license  authorization  may, 
contingent  on  the  Commission's  grant  of 
the  license  renewal,  extend  the        « 
spectrum  leasing  arrangement  during 
the  term  of  the  renewed  license 
authorization.  The  licensee  must  notify 
the  Commission  of  such  an  extension  of 
the  spectrum  leasing  arrangement  on  the 
same  application  it  submits  for  license 
r«iewal  (see  §  1.949  of  subpart  F  of  this 
part). 

f  1 .9030    Long-term  de  facto  transfer 
loaslng  arrangements. 

(a)  Overview.  Under  the  provisions  of 
this  section,  a  licensee  (in  any  of  the 
included  services)  and  a  spectrum 
lessee  may  enter  into  a  long-term  de 
facto  transfer  leasing  arrangement  in 
which  the  licensee  retains  dejure 


control  of  the  license  while  de  facto 
control  of  the  leased  spectrum  is 
transferred  to  the  spectrum  lessee  for 
the  duration  of  the  spectrum  leasing 
arrangement,  subject  to  prior 
Commission  consent  pursuant  to  the 
application  procedures  set  forth  in  this 
section.  A  "long-term"  de /acfo  transfer 
leasing  arrangement  has  an  individual 
term,  or  series  of  combined  terms,  of 
more  than  360  days. 

(b)  Rights  and  responsibilities  of  the 
licensee.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  the 
licensee  is  relieved  of  primary  and 
direct  responsibility  for  ensuring  that 
the  spectrum  lessee's  operations  comply 
with  the  Communications  Act  and 
Commission  policies  and  rules. 

(2)  The  licensee  is  responsible  for  its 
own  violations,  including  those  related 
to  its  spectnmi  leasing  arrangement 
with  the  spectrum  lessee,  and  for 
ongoing  violations  or  other  egregious 
behavior  on  the  part  of  the  spectrum 
lessee  about  which  the  licensee  has 
knowledge  or  should  have  knowledge. 

(3)  The  licensee  must  retain  a  copy  of 
the  spectrum  leasing  agreement  and 
make  it  available  upon  request  by  the 
Commission. 

(c)  Rights  and  responsibilities  of  the 
spectrum  lessee.  {1)  The  spectrum  lessee" 
assumes  primary  responsibility  for 
complying  with  the  Communications 
Act  and  applicable  Commission  policies 
and  rules. 

(2)  The  spectrum  lessee  is  granted  an 
instrument  of  authorization  pertaining 
to  the  de  facto  transfer  leasing 
arrangement  that  brings  it  within  the       ' 
«cope  of  the  Commission's  direct 
forfeiture  provisions  under  section 
503(b)  of  the  Communications  Act. 

(3)  The  spectrum  lessee  is  responsible 
for  interacting  with  the  Commission 
regarding  the  leased  spectrum  and  for 
making  all  related  filings  (e.g.,  all 
applications  and  notifications, 
submissions  of  any  materials  required  to 
support  a  required  Environmental 
Assessment,  any  reports  required  by 
Commission  rules  and  applicable  to  the 
lessee,  information  necessary  to 
facilitate  international  or 
Interdepartment  Radio  Advisory 
Committee  (IRAC)  coordination). 

(4)  The  spectrum  lessee  is  required  to 
maintain  accurate  information  on  file 
pursuant  to  Commission  rules  (see 

§  1 .65  of  subpart  A  of  this  part). 

(5)  The  spectrum  lessee  must  retain  a 
copy  of  the  spectrum  leasing  agreement 
and  make  it  available  upon  request  by 
the  Commission. 

(d)  Applicability  of  particular  service 
rules  and  policies.  Under  a  long-term  de 
facto  transfer  leasing  arrangement,  the 
service  rules  and  policies  apply  in  the 
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following  manner  to  the  licensee  and 
spectrum  lessee: 

(1)  Interference-related  rules.  The 
interference  and  radiofirequency  (RF) 
safety  rules  applicable  to  use  of  the 
spectrum  by  the  licensee  as  a  condition 
of  its  license  authorization  also  apply  to 
the  use  of  the  spectrum  leased  by  the 
spectrum  lessee. 

(2)  General  eliffbility  rules,  (i)  The 
spectrum  lessee  must  meet  the  same 
eligibility  and  qualification 
requirements  that  are  applicable  to  the 
licensee  under  its  license  authorization. 

(ii)  The  spectrum  lessee  must  meet 
applicable  foreign  ownership  eligibility 
requirements  (see  sections  310(a),  310(b) 
of  the  Communications  Act). 

(iii)  The  spectrum  lessee  must  satisfy 
any  qualification  requirements, 
including  character  qualifications, 
applicable  to  the  licensee  under  its 
license  authorization. 

(iv)  The  spectrum  lessee  must  not  be 
a  person  subject  to  denial  of  Federal 
benefits  under  the  Anti-Drug  Abuse  Act 
of  1988^see  §  1.2001  et  seq.  of  subpart 
P  of  this  part). 

(3)  Use  restrictions.  To  the  extent  that 
the  licensee  is  restricted  from  using  the 
licensed  spectrum  to  offer  particular 
services  under  its  license  authorization, 
the  use  restrictions  apply  to  the 
spectrum  lessee  as  well. 

(4)  Designated  entity/entrepreneur 
rules,  (i)  A  licensee  that  holds  a  license 
pursuant  to  small  business  and/or 
entrepreneur  provisions  [see  §  1.2110  of. 
subpart  Q  of  this  part  and  §  24.709  of 
this  chapter)  and  continues  to  be  subject 
to  unjust  enrichment  requirements  (see 
§  1.2111  of  subpart  Q  of  this  part  and 

§  24.714  of  this  chapter)  and/or  transfer 
restrictions  (see  §  24.839  of  this  chapter) 
may  enter  into  a  long-term  de  facto 
transfisr  leasing  arrangement  with  any 
entity  under  the  streamlined  processing 
procedures  described  in  this  section, 
subject  to  any  applicable  unjust 
enrichment  pajnnent  obligations  and/or 
transfer  restrictions  [see  §  1.2111  of 
subpart  Q  of  this  part  and  §  24.839  of 
this  chapter). 

(ii)  A  licensee  holding  a  license  won 
in  closed  bidding  [see  §  24.709  of  this 
chapter)  may,  duringjthe  first  five  years 
of  the  license  term,  enter  into  a 
spectrum  leasing  arrangement  with  an 
entity  not  eligible  to  hold  such  a  license 
pursuant  to  Ae  requirements  of 
§  24.709(a)  of  this  chapter  so  long  as  it 
has  met  its  five-year  construction 
requirement  (see  §§  24.203,  24.839(a)(6) 
of  this  chapter). 

(iii)  The  amount  of  any  imjust 
enridiment  pajrment  will  be  determined 
by  the  Commission  as  part  of  its  review 
of  the  ^plication  under  the  same  rules 
that^ply  in  the  context  of  a  license 


assignment  or  transfer  of  control  [see 
§1.2111  of  subpart  Q  of  this  part  and 
§  24.714  of  this  chapter).  If  the  spectrum 
leasing  arrangement  involves  only  part 
of  the  license  area  and/or  part  of  the 
bandwidth  covered  by  the  license,  the 
unjust  enrichment  obligation  will  be 
apportiopied  as  though  the  license  were 
being  pakrtitioned  and/or  disaggregated 
(see§l.illl(e)  of  subpart  Q  of  this  part 
and  §  24.714(c)  of  this  chapter).  A 
licensee  lArill  receive  no  reduction  in  its 
imjust  ei  irichment  payment  obligation 
for  a  sp6  ctnun  leasing  arrangement  that 
ends  pri  n  to  the  end  of  the  fifth  year  of 
the  license  term. 

(iv)  A  licensee  that  participates  in  the 
Commission's  installment  payment 
programl(see  §  1.2110(g)  of  subpart  Q  of 
this  part)  may  enter  into  a  long-term  de 
facto  transfer  leasing  arrangement 
without  ^ggering  unjust  enrichment 
obligations  provided  that  the  lessee 
would  qualify  for  as  fevorable  a  category 
of  installment  payments.  A  licensee 
using  in  itallment  payment  financing 
that  seel  s  to  lease  to  an  entity  not 
meeting  the  eligibility  standards  for  as 
favorabl  i  a  category  of  installment 
pa)anen  s  must  make  full  payment  of 
the  rema  ining  impaid  principal  and  any 
unpaid  i  aterest  accrued  through  the 
effective  date  of  the  spectrum  leasing 
arranges  lent  (see  §  1.2111(c)  of  subpart 
Q  of  this  part).  This  requirement  applies 
regardle  is  of  whether  the  licensee  is 
leasing  all  or  a  portion  of  its  bandwidth 
and/or  license  area. 

(5)  Construction/ performance 
requirements.  Any  performance  or 
build-out  requirement  applicable  tmder 
a  license  authorization  {e.g.,  a 
requirement  that  the  licensee  construct 
and  opefate  one  or  more  specific 
facilities,  cover  a  certain  percentage  of 
geograplic  area,  cover  a  certain 
percentage  of  population,  or  provide 
substantial  service)  always  remains  a 
condition  of  the  license,  and  the  legal 
responsibility  for  meeting  such 
obligation  is  not  delegable  to  the 
spectrudi  lessee(s). 

(i)''Th4  licensee  may  attribute  to  itself 
the  buiU  -out  or  performance  activities 
of  its  sp4  ctrum  lessee(s)  for  purposes  of 
comply!  ig  with  any  applicable  build- 
out  or  p  rfbrmance  requirement 

(ii)  Ii  t  Ucensee  relies  on  the  activities 
of  a  spec  trum  lessee  to  meet  the 
licensee's  performance  or  build-out 
obligation,  and  the  spectnmi  lessee  feils 
to  engagfe  in  those  activities,  the 
Commia  iion  will  enforce  the  applicable 
perform  nee  or  build-out  requirements 
against  t  le  licensee,  consistent  with  the 
applicat  le  rules. 

Ciii)  If  there  are  rules  applicable  to  the 
license  ( oncoming  the  discontinuance 
of  opera  ion,  the  licensee  is  accountable 


for  any  such  discontinuance  and  the 
rules  will  be  enforced  against  the        ^ 
licensee  legaidless  of  whether  the 
licensee  was  relying  on  the  activities  of 
a  lessee  to  meet  particular  performance 
requirem«its. 

(6)  Cellular  cross-interest  rule.  The 
cellular  cross-interest  rule  applies  to 
spectrum  leasing  arrangements 
involving  a  cellular  authorization  in  a 
Rural  Service  Area  (RSA),  and  leased 
cellular  spectrum  is  attributable  to  the 
spectrum  lessee  pursuant  to  §  22.942  of 
this  chapter  (see  §§  22.942,  22.909  of 
this.chapter). 

(7)  Regulatory  classification.  If  the 
regulatory  status  of  the  licensee  (e.g., 
common  carrier  or  non-common  carrier 
status)  is  prescribed  by  rule,  the 
regulatory  status  of  the  spectrum  lessee 
is  prescribed  in  the  same  manner, 
except  that  §  20.9(a)  of  this  chapter  shall 
not  preclude  a  licensee  in  the  services 
covered  by  that  rule  from  entering  into 

a  spectrum  leasing  arrangranent  with  a 
spectnmi  lessee  that  chooses  to  operate 
on  a  PMRS,  private,  or  non-commercial 
basis. 

(8)  Regulatory  fees.  The  licensee 
remains  responsible  for  payment  of  the 
required  regulatory  fees  that  must  be 
paid  in  advance  of  its  license  term  [see 
§  1.1152  of  subpart  G  of  this  part). 
Where,  however,  regulatory  fees  are 
paid  aimually  on  a  per-unit  basis  (such 
as  for  CMRS  services  pursuant  to 

§  1.1152  of  subpart  G  of  this  part),  the 
licensee  and  spectrum  lessee  each  are 
required  to  pay  fees  for  those  units 
associated  with  its  respective 
operations. 

(9)  E911  requirements.  To  the  extent 
the  licensee  is  required  to  meet  E911 
obligations  (see  §  20.18  of  this  chapter), 
the  spectrum  lessee  is  required  to  meet 
those  obligations  with  respect  to  the 
spectrum  leased  under  the  spectrum 
leasing  arrangement  insofar  as  the 
spectrum  lessee's  operations  are 
encompassed  with  the  E911  obligations. 

(e)  Spectrum  leasing  application. 
Parties  entraing  into  a  long-term  de 
facto  transfer  leasing  arrangement  are 
required  to  file  em  electronic  application 
with  the  Commission,  using  FCC  Form 
603,  and  obtain  Commission  consent 
prior  to  consummating  the  transfer  of  de 
facto  control  of  the  leased  spectrum, 
except  that  parties  felling  within  the 
provisions  of  §  1.911(d)  of  subpart  F  of 
this  part  may  file  the  notification  either 
electronically  or  manually. 

(1)  Application  fees.  The  spectrum 
leasing  application  will  be  treated  as  a 
transfer  of  control  for  piuposes  of 
determining  the  applicable  amplication 
fees  as  set  forth  in  §  1.1102  of  subpart 
G  of  this  part 
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(2)  Streamlined  approval  procedures. 
(i)  The  spectrum  leasing  application 
will  be  placed  on  public  noUce  once  the 
application  is  svifficiently  complete  and 
accepted  for  filing  (see  %  1.933  of 
subpart  F  of  this  part). 

(u)  Petitions  to  deny  filed  in 
accordance  with  section  309(d)  of  the 
Communications  Act  must  comply  with 
the  provisions  of  §  1.939  of  subpart  F  of 
this  part  except  that  such  petitions  must 
be  filed  no  later  than  14  days  following 
the  date  of  the  public  notice  listing  the 
application  as  accepted  for  filing. 

(iii)  No  later  than  21  days  following 
the  date  of  the  public  notice  listing  an 
application  as  accepted  for  filing,  the 
Wireless  Telecommunications  Bureau 
(Bureau)  will  affirmatively  consent  to 
the  application,  deny  the  application,  or 
remove  the  application  finom 
streamlined  processing  for  further 
review.  For  applications  for  which  no 
prior  public  notice  is  required,  the 
Bureau  will  affirmatively  consent  to  the 
application,  deny  the  application,  or 
remove  the  application  from 
streamlined  processing  for  further 
review  no  later  than  21  days  following 
the  date  on  which  the  application  has 
been  filed  and  any  required  application 
fee  has  been  paid  (see  §1.1102  of 
subpart  G  of  this  part). 

(iy)  Grant  of  consent  to  the 
application  will  be  reflected  in  a  f*ublic 
Notice  (see  §  1.933(a)(2)  of  subpart  F  of 
this  part)  promptly  issued  after  the 
grant. 

(v)  If  the  Biireau  determines  to  remove 
an  application  from  streamlined 
processing,  it  will  issue  a  public  notice 
indicating  that  the  application  has  been 
removed  from  streamlined  processing. 
Within  90  days  of  that  public  notice,  the 
Biueau  will  either  take  action  upon  the 
application  or  provide  public  notice  that 
an  additional  90'day  period  for  review 
is  needed. 

(vi)  Consent  to  an  application  is  not 
deemed  granted  imtil  the  Bureau 
affirmatively  acts  upon  the  application. 

(vii)  If  any  petition  to  deny  is  filed 
and  the  Biireau  grants  the  application, 
the  Bureau  will  deny  the  petition(s)  and 
issue  a  concise  statement  of  the 
reason(s)  for  denial,  disposing  of  all 
substantive  issues  raised  in  the 
petition(s). 

(3)  Public  notice  of  application. 
Applications  imder  this  subpart  will  be 
placed  on  an  informational  public 
notice  on  a  weekly  basis  (see  §  1.933(a) 
of  subpart  F  of  this  part). 

(4)  Contents  of  the  application.  The 
application  must  contain  all  infonnation 
requested  on  the  applicable  form,  FCC 
Form  603,  and  any  additional 
infonnation  and  certifications  required 
by  the  rules  in  this  chapter  and  any 


rules  pertaining  to  the  specific  service 
for  which  the  application  is  filed. 

(5)  Effective  date  of  a  de  facto  transfer 
leasing  arrangement.  If  the  Commission 
consents  to  the  de  facto  transfer  leasing 
arrangement,  the  de  facto  transfer 
leasing  arrangement  will  be  deemed 
effective  in  the  Commission's  records, 
and  for  purposes  of  the  application  of 
the  rules  set  forth  in  this  section  on  the 
date  set  forth  in  the  application.  If  the 
Conunission  consents  to  the 
arrangement  after  that  specified  date, 
the  spectrum  leasing  application  will 
become  effective  on  the  date  of  the 
Commission  affirmative  consent. 

(f)  Expiration,  extension,  or 
termination  of  spectrum  leasing 
arrangement.  (1)  Except  as  provided  in 
paragraph  (f)(2)  or  (f)(3)  of  this  section, 
a  spectrum  leasing  arrangement  entereid 
into  pursuant  to  this  section  will  expire 
on  the  termination  date  set  forth  in  the 
application.  The  Commission's  consent 
to  the  de  facto  transfra'  leasing 
application  includes  consent  to  return 
the  leased  spectrum  to  the  licensee  at 
the  end  of  the  term  of  the  spectrum 
leasing  arrangement. 

(2)  A  spiectrum  leasing  arrangement 
may  be  extended  beyond  the  initial  term 
set  forth  in  the  spectrum  leasing 
application  pursuant  to  the  application 
procedures  set  forth  in  §  1.9030(e). 
Where  there  is  pending  before  the 
Commission  at  the  date  of  termination 
of  the  spectrum  leasing  arrangement  a 
proper  and  timely  application  seeking  to 
extent  the  arrangement,  the  parties  may 
continue  to  operate  under  the  original 
spectrum  leasing  arrangement  without 
further  action  by  the  Commission  until 
such  time  as  the  Commission  shall  make 
a  final  determination  with  respect  to  the 
application. 

(3)  If  a  spectrum  leasing  arrangement 
is  terminated  earlier  than  the 
termination  date  set  forth  in  the 
notification,  either  by  the  licensee  or  by 
the  parties'  mutual  agreement,  the 
licensee  must  file  a  notification  with  the 
Commission,  no  later  than  ten  (10)  days 
after  the  early  termination,  indicating 
the  date  of  the  termination.  If  the  parties 
fail  to  put  the  spectrum  leasing 
arrangement  into  effect,  they  must  so 
notify  the  Commission  consistent  with 
the  provisions  of  this  section. 

(4)  The  Commission  will  place 
information  concerning  an  extension  or 
an  early  termination  of  a  spectrum 
leasing  arrangement  on  public  notice. 

(g)  Assignment  of  spectrum  leasing 
arrangement.  The  spectrum  lessee  may 
assign  its  lease  to  another  entity 
provided  that  the  licensee  has  agreed  to 
such  an  assignment,  there  is  privity 
between  the  licensee  and  the  assignee, 
and  the  assignment  of  the  spectrum 


lessee  is  approved  by  the  Commission 
piusxiant  to  the  same  application  and 
approval  procedures  set  forth  in  this 
section.  In  the  case  of  a  pro  forma 
assignment,  the  parties  involved  in  the 
pro  forma  transaction  may  file  the 
notification  regarding  the  action  subject 
to  the  rules  and  procediues  regarding 
pro  forma  transactions  applicable  to 
licensees  set  forth  in  §  1.948(c)(1)  of 
subpart  F  of  this  part.  The  Commission 
will  place  infonnation  concerning  the 
notification  relating  to  an  assignment, 
whether  substantial  or  pro  forma,  on 
public  notice. 

(h)  Transfer  of  control  of  spectrum 
lessee.  A  spectrum  lessee  contemplating 
a  transfer  of  control  must  obtain 
Commission  consent  using  the  same 
application  and  Commission  consent 
procedures  set  forth  in  this  section.  In 
the  case  of  a  pro  forma  transfer  of 
control  of  the  spectrum  lessee,  the 
parties  involved  in  the  pro  forma 
transaction  may  file  the  notification 
regarding  the  action  subject  to  the  rules 
and  procedures  regarding  pro  forma 
transactions  applicable  to  licensees  set 
forth  in  §  1.948(c)(1)  of  subpart  F  of  this 
part.  The  Commission  will  place 
information  concerning  the  notification 
relating  to  a  transfer  of  control,  whether 
substantial  or  pro  forma,  on  public 
notice. 

(i)  Revocation  or  automatic 
cancellation  of  a  license  or  the  spectrum 
lessee's  operating  authority.  (1)  In  the 
event  an  authorization  held  by  a 
licensee  that  has  entered  into  a 
spectrum  leasing  arrangement  is 
revoked  or  cancelled,  the  spectrum 
lessee  will  be  required  to  terminate  its 
operations  no  later  than  the  date  on 
which  the  licensee  ceases  to  have 
authority  to  operate  tmder  the  license, 
except  as  provided  in  paragraph  (i)(2)  of 
this  section. 

(2)  In  the  event  of  a  license  revocation 
or  cancellation,  the  Commission  will 
consider  a  request  by  the  sj)ectrum 
lessee  for  special  temporary  authority 
[see  §  1 .931  of  subpart  F  of  this  part)  to 
provide  the  spectrum  lessee  with  an 
opportimity  to  transition  its  users  in 
order  to  minimize  service  disruption  to 
business  and  other  activities. 

(3)  In  the  event  of  a  license  revocation 
or  cancellation,  and  the  required 
termination  of  the  spectnun  lessee's 
operations,  the  former  spectnnn  lessee 
does  not,  as  a  result  of  its  former  status, 
receive  any  preference  over  any  other 
party  shoxild  the  spectnun  lessee  seek  to 
obtain  the  revoked  or  cancelled  license. 

(j)  Subleasing.  A  spectrum  lessee  may 
sublease  spectrum  usage  rights  subject 
to  the  following  conditions.  Parties 
entering  into  a  spectrum  subleasing 
airrangement  are  required  to  comply 
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with  the  Commission's  rules  for 
obtaining  approval  for  spectrum  leasing 
arrangements  provided  in  this  subpart 
and  are  governed  by  those  same 
policies.  The  application  filed  by  parties 
to  a  spectrum  subleasing  arrangement 
must  include  written  consent  from  the 
licensee  to  the  proposed  arrangement. 
Once  a  spectrum  subleasing 
arrangement  has  been  approved  by  the 
Commission,  the  sublessee  becomes  the 
party  primarily  responsible  for 
compUance.with  Commission  rules  and 
policies. 

(k)  Renewal.  A  licensee  and  spectrum 
lessee  that  have  entered  into  a  spectrum 
leasing  arrangement  whose  term 
continues  to  the  end  of  the  current  term 
of  the  license  authorization  may, 
contingent  on  the  Commission's  grant  of 
the  license  renewal,  extend  the 
spectrum  leasing  arrangement  during 
the  term  of  the  renewed  license 
authorization.  The  licensee  must  notify 
the  Commission  of  such  an  extension  of 
the  spectrum  leasing  arrangement  on  the 
same  application  it  submits  for  license 
renew^  (see  §  1 .949  of  subpart  F  of  this 
part).  The  spectrum  lessee  may  operate 
under  the  extended  term,  without 
further  action  by  the  Commission,  until 
such  time  as  the  Commission  shall  make 
a  final  determination  with  respect  to  the 
extension  of  the  spectrum  leasing 
arrangement. 

11.9035    Shorl4wrnicl«  facto  transtar 
mmIiiq  afranQwiwnta. 

(a)  Overview.  Under  the  provisions  of 
this  section,  a  licensee  (in  any  of  the 
included  services)  and  a  spectrum 
lessee  may  enter  into  a  short-term  de 
facto  transfer  leasing  arrangement  in 
which  the  licensee  retains  de  jure 
control  of  the  license  while  de  facto 
control  of  the  leased  spectrum  is 
transferred  to  the  spectrum  lessee  for 
the  duration  of  the  spectrum  leasing 
arrangement,  subject  to  prior 
Commission  consent  pursuant  to  the 
application'procedures  set  forth  in  this 
section.  A  "short-term"  de  facto  transfer 
leasing  arrangement  has  an  individual 
or  combined  term  of  not  longer  than  360 
days. 

fb)  Rights  and  responsibilities  of 
licensee.  The  rights  and  responsibilities 
applicable  to  a  licensee  that  enters  into 
a  short-term  de  facto  transfer  leasing 
arrangement  are  the  same  as  those 
applicable  to  a  licensee  that  enters  into 
a  long-twm  de  facto  transfer  leasing 
arransement.  as  set  forth  in  §  1.9030(b). 

(c)  Ri^ts  and  responsibilities  of 
spectrum  lessee,  "pie  rights  and 
responsibilities  applicable  to  a  spectrum 
lessee  that  enters  into  a  short-term  de 
facto  transfer  leasing  arrangement  are 
the  same  as  those  applicable  to  a 


spectrui  1  lessee  that  enters  into  a  long- 
term  de  facto  transfer  leasing 
arrange]  lent,  as  set  forth  in  §  1 .9030(c). 

(d)  Af  plicability  of  particular  service 
rxtles  and  policies.  Under  a  short-term 
de  facto  leasing  arrangement,  the  service 
rules  an  i  policies  apply  to  the  licensee 
and  spe  rtrum  lessee  in  the  same  manner 
as  undei  long-term  de  facto  transfer 
leasing )  irrangements  (see  §  1.9030(d)), 
except  a  s  provided  herein: 

(1)  l/s  ?  restrictions  and  regulatory 
classific  ition.  Use  restrictions 
applical  le  to  the  licensee  also  apply  to 
the  spec  trum  lessee  except  that  §  20.9(a) 
of  this  c  lapter  shall  not  preclude  a 
licensee!  in  the  services  covered  by  that 
rule  from  entering  into  a  spectrum 
leasing  ^angement  with  a  spectrum 
lessee  that  chooses  to  operate  on  a 
PMRS,  private,  or  non-commercial 
basis,  aqd  except  that  a  licensee  with  an 
authorisation  that  restricts  use  of 
spectruni  to  non-commercial  uses  may 
enter  injo  a  short-term  de  facto  transfer 
leasing  arrangement  that  allows  the 
spectru^i  lessee  to  use  the  spectrum 
commerpially. 

(2)  De  iignated  entity/entrepreneur 
rules.  U:  ijust  enrichment  provisions  (see 
§1.2111  of  subpart  Q  of  this  part)  and 
transfer  restrictions  (see  §  24.839  of  this 
chapter]  do  not  apply  with  regard  to  a 
short-tei  m  de  facto  transfer  leasing 
arrange!  lent. 

(3)  Co  nstruction/ performance 
requiret  tents.  The  licensee  is  not 
permitt(  d  to  attribute  to  itself  the 
activitie  3  of  its  spectrum  lessee  when 
seeking  ;q  establish  that  performance  or 
build-oi  t  requirements  applicable  to  the 
licensee  have  been  met. 

(4)  Ce  lular  cross-interest  rule  and 
policies  The  cellular  cross-interest  rule 
and  poll  cies  [see  §  22.942  of  this   -, 
chapter]  do  not  apply  with  regard  to 
short-tei  m  de  facto  transfer  leasing 
arrange!  lents. 

(5)  E^l  requirements.  If  E911 
obligations  apply  to  the  licensee  (see 
§  20.18  af  this  chapter),  the  licensee 
retains  the  obligations  with  respect  to 
leased  spectnun.  A  spectrum  lessee 
entering  into  a  short-term  de  facto 
transferleasing  arrangement  is  not 
separatay  required  to  comply  with  any 
such  obligations  in  relation  to  the  leased 
spectrum. 

(e)  Spectrum  leasing  application. 
Parties  ( ntering  into  a  short-term  de 
facto  tn  Dsfer  leasing  arrangement  are 
require<  to  file  an  electronic  application 
with  the  Commission,  using  FCC  Form 
603,  an(  obtain  Commission  consent 
prior  to  [:onsummating  the  transfer  of  de 
facto  CO  itrol  of  the  leased  spectrum, 
except  that  parties  falling  within  the 
provisio  us  of  §  1.911  of  subpart  F  of  this 
part  oaa; '  file  theapplication  either 


electronically  or  manually.  Commission 
approval  of  such  application  is  granted 
pursuant  to  special  temporary  authority 
(STA)  policies  (see  section  309(f)  of  the 
Communications  Act). 

(1)  Application  fees.  The  spectrum 
leasing  application  will  be  treated  as  a 
transfer  of  control  for  piuposes  of 
determining  the  applicable  application 
fees  as  set  forth  in  §  1.1102  of  subpart 
G  of  this  part. 

(2)  Approval  procedures,  (i)  The 
spectrum  leasing  application  must  be 
filed  at  least  ten  (10)  days  prior  to  the 
date  on  which  the  spectrum  lessee  seeks 
to  commence  operation  under  the 
spectrum  deasing  arrangement.  If  the 
application  meets  the  conditions 
specified  in  this  section  for  a  short-term 
de  facto  transfer  leasing  arrangement,  it 
will  be  granted  or  denied  within  ten  (10) 
days  of  receipt  of  the  complete 
application. 

(ii)  The  Commission  may  grant 
authority  to  permit  operation  luider  a 
short-term  de  facto  transfer  leasing 
arrangement  for  a  maximum  period  of 
180  days.  The  Commission  may  grant 
extension  of  the  temporary  authority  as 
provided  in  §  1.9035(g)(2). 

(iii)  In  no  event  may  parties  use  the 
procedures  for  short-term  de  facto 
transfer  leasing  arrangements  to  enter 
into  arrangements  that  would  exceed 
360  days. 

(3)  Contents  of  the  application,  (i)  The 
application  must  contain  all  information 
requested  oil  the  applicable  form,  FCC 
Form  603,  and  any  additional 
information  and  certifications  required 
by  the  rules  in  this  chapter  and  any 
rules  pertaining  to  the  specific  service 
for  which  the  application  is  filed. 

(ii)  The  application  must  contain  a 
showing  that  grant  of  the  temporary 
authority  to  permit  implementation  of 
the  short-term  de  facto  transfer  leasing 
arrangement  would  further  the  public 
interest. 

(4)  Effective  date  of  spectrum  leasing 
arrangement.  The  spectrum  leasing 
arrangement  will  be  deemed  effective  in 
the  Commission's  records,  and  for 
purposes  of  the  application  of  the  rules 
set  forth  in  this  section,  on  the  date 
specified  in  the  grant  of  temporary 
authority.     ^ 

(f)  Restrictions  on  the  use  of  short- 
term  de  facto  transfer  leasing 
arrangements.  (1)  The  licensee  and 
spectrum  lessee  are  not  permitted  to  use 
the  special  rules  and  expedited 
procedures  applicable  to  short-term  de 
facto  transfer  leasing  arrangements  for 
arrangemoits  that  in  fact  will  exceed 
360  days,  or  that  the  parties  reasonably 
expect  to  exceed  360  days. 

(2)  The  licensee  and  spectrum  lessee 
must  submit,  in  sufficient  time  prior  to 
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the  expiration  of  the  short-term  de  facto 
transfer  spectrum  leasing  arrangement, 
the  appropriate  application  under  the 
rules  and  procedures  applicable  to  long- 
term  de  facto  leasing  arrangements,  and 
obtain  Commission  consent  pursuant  to 
those  procediires. 

(g)  Expiration,  extension,  or 
termination  of  the  spectrum  leasing 
arrangement.  (1)  Except  as  provid^  in 
paragraph  (g)(2)  or  (g)(3)  of  this  section, 
a  spectrum  leasing  arrangement  entered 
into  pinsuant  to  this  section  will  expire 
on  the  termination  date  set  forth  in  the 
grant  of  temporary  authority.  The 
Commission's  grant  of  temporary 
authority  pursuant  to  the  de  facto 
transfer  leasing  application  includes 
consent  to  return  the  leased  spectnun  to 
the  licensee  at  the  end  of  the  term  of  the 
spectrum  leasing  arrangement. 

(2)  Upon  proper  appOcation  [see 
§  1.9035(e)),  a  short-term  de  facto 
transfer  leasing  arrangement  may  be 
extended  beyond  the  initial  term  set 
forth  in  the  application,  for  one  or  more 
terms  of  up  to  180  days  each,  provided 
that  the  initial  term  and  extension(s) 
together  would  not  result  in  a  leasing 
arrangement  that  exceeds  a  total  of  360 
days. 

(3)  If  a  spectrum  leasing  arrangement 
is  terminated  earlier  than  the 
termination  date  set  forth  in  the 
notification,  either  by  the  licensee  or  by 
the  parties'  mutual  agreement,  the 
licensee  must  file  a  notification  with  the 
Commission,  nolater  than  ten  (10)  days 
after  the  early  termination,  indicating 
the  date  of  the  termination.  If  the  parties 
fail  to  put  the  spectrum  leasing 
arrangement  into  effect,  they  must  so 
notify  the  Commission  consistent  with 
the  provisions  of  this  section. 

(h)  Conversion  of  a  short-term 
spectrum  leasing  arrangement  into  a 
long-term  de  facto  transfer  leasing 
arrangement,  (l)  In  the  event  the 
licensee  and  spectrum  lessee  involved 
in  a  short-term  de  facto  transfer  leasing 
arrangement  seek  to  extend  the 
spectrum  leasing  arrangement  beyond 
the  360-day  limit  for  short-term  de  facto 
transfer  leasing  arrangements,  the 
parties  may  do  so  provided  that  they 
meet  the  conditions  set  forth  in 
paragraphs  (h)(2)  and  (h)(3)  of  this 
section. 

(2)  If  a  licensee  that  holds  a  license 
that  continues  to  be  subject  to  transfier 
restrictions  and/or  requirements  relating 
to  imjust  enrichment  pursuant  to  the 
Commission's  small  business  and/or 
entrepreneur  provisions  (see  §  1.2110  of 
subpart  Q  of  this  part  and  §  24.709  of 
this  chapter)  seeks  to  extend  a  short- 
term  de  facto  transfer  leasing 
arrangement  with  its  spectrum  lessee  (or 
related  entities,  as  determined  pursuant 


to  §  1.2110(b)(2)  of  subpart  Q  of  this 
part)  beyond  360  days,  it  may  convert 
its  arrangement  into  a  long-term  de  facto 
transfer  spectnun  leasing  arrangement 
provided  that  it  complies  with  the 
procedines  for  entering  into  a  long-term 
de  facto  transfer  leasing  arrangement 
and  that  it  pays  any  unjust  enrichment 
that  would  have  been  owed  had  the 
licensee  filed  a  long-term  de  facto 
transfer  spectrum  leasing  application  at 
the  time  it  applied  for  the  initial  short- 
term  de  facto  transfer  leasing 
arrangement. 

(3)  The  licensee  and  spectrum  lessee 
are  not  permitted  to  convert  a  short-term 
de  facto  transfer  leasing  arrangement 
into  a  long-term  de  facto  transfer  leasing 
arrangement  if  the  parties  would  have 
been  restricted,  in  the  first  instance, 
from  entering  into  a  long-term  de  facto 
-transfer  leasing  arrangement  because  of 
a  transfer,  use,  or  other  restriction 
applicable  to  the  particular  service  (see 
§1.9030). 

(i)  Assignment  of  spectrum  leasing 
arrangement.  The  rule  applicable  to 
long-term  de  facto  transfer  leasing 
arrangements  [see  %  1.9030(g))  applies  in 
the  same  manner  to  short-term  de  facto 
transfer  leasing  arrangements. 

(j)  Transfer  of  control  of  spectrum 
lessee.  The  rule  applicable  to  long-term 
de  facto  transfer  leasing  arrangements 
(see  §  1.9030(h))  applies  in  the  same 
manner  to  short-term  de  facto  transfer 
leasing  arrangements. 

(k)  Revocation  or  automatic 
cancellation  of  a  license  or  the  spectrum 
lessee's  operating  authority.  The  rule 
applicable  to  long-term  de  facto  transfer 
leasing  arrangements  [see  §  1.9030(i)) 
applies  in  the  same  manner  to  short- 
term  de  facto  transfer  leasing 
arrangements. 

(1)  Subleasing.  A  spectrum  lessee  that 
has  entered  into  a  short-term  de  facto 
transfer  leasing  arrangement  is  not 
permitted  to  enter  into  a  spectrum 
subleasing  arrangement. 

(m)  Renewal.  The  rule  applicable  with 
regard  to  long-term  de  facto  transfer 
leasing  arrangements  [see  §  1.9030(k)) 
applies  in  the  same  manner  to  short- 
term  de  facto  transfer  leasing 
arrangements,  except  that  the  extension 
of  the  short-term  de  facto  transfer 
leasing  arrangement  into  the  term  of  the 
renewed  license  authorization  cannot 
enable  the  combined  terms  of  the  short- 
term  de  facto  transfer  leasing 
arrangements  to  exceed  360  days.  The 
licensee  must  notify  the  Conunission  of 
such  an  extension  of  the  spectnun 
leasing  arrangement  on  the  same 
application  it  submits  for  license 
renewal  (see  §  1.949  of  subpart  F  of  this 
part). 


il.9040    Contractual raquifwmnto 
appUcabla  to  •paetnm  iaaalng 


(a)  Agreements  between  licensees  and 
spectrum  lessees  concerning  spectrum 
leasing  arrangements  entered  into 
pursuant  to  the  rules  of  this  subpart 
must  contain  the  following  provisions: 

(1)  The  spectrum  lessee  must  comply 
at  all  times  with  applicable  rules  set 
forth  in  this  chapter  and  other 
applicable  law,  and  the  spectrum 
leasing  arrangement  may  be  revoked, 
cancelled,  or  terminated  by  the  licensee 
or  Commission  if  the  spectrum  lessee 
fails  to  comply  with  the  applicable 
requirements; 

(2)  If  the  license  is  revoked,  cancelled, 
terminated,  or  otherwise  ceases  to  be  in 
effect,  the  spectrum  lessee  has  no 
continuing  authority  or  right  to  use  the 
leased  spectrum  imless  otherwise 
authorized  by  the  Commission; 

(3)  The  spectrum  leasing  arrangement 
is  not  an  assignment,  sale,  or  transfer  of 
the  license  itself; 

(4)  The  spectrum  leasing  arrangement 
shall  not  be  assigned  to  any  entity  that 
is  ineligible  or  unqualified  to  enter  into 
a  spectrum  leasing  arrangement  under 
the  applicable  rules  as  set  forth  in  this 
subpart; 

(5)  The  licensee  shall  not  consent  to 
an  assignment  of  a  spectrum  leasing 
arrangement  imless  such  assignment 
complies  with  applicable  Commission 
rules  and  regiilations. 

(b)  Agreements  between  licensees  that 
hold  licenses  subject  to  the 
Commission's  installment  payment 
program  [see  §  1.2110  of  subpart  Q  of 
this  part  and  related  service-specific 
rules)  and  spectrum  lesseeys  must 
contain  the  following  additional 
provisions: 

(1)  The  express  acknowledgement  that 
the  license  remains  subject  to  the 
Commission's  priority  lien  and  security 
interest  in  the  license  and  related 
proceeds,  consistent  with  the  provisions 
set  forth  in  §  1.9045;  and 

(2)  The  agreement  that  the  spectrum 
lessee  shall  not  hold  itself  out  to  the 
public  as  the  holder  of  the  license  and 
shall  not  hold  itself  out  as  a  licensee  by 
virtue  of  its  having  entered  into  a 
spectrum  leasing  arrangement. 

S1.9045    Requirwnents  for  ■poctnim 
^aasing  arrangemants  anlarad  into  by 
llcanaeaa  partlclpatiiig  In  the  Inataimant 
paymant  program. 

(a)  If  a  licensee  that  holds  a  license 
subject  to  the  Commission's  installment 
payment  program  [see  §  1.2110  of 
subpart  Q  of  this  part  and  related 
service-specific  rules)  enters  into  a 
spectrum  leasing  arrangement  pursuant 
to  the  rules  in  this  subpart,  the  licensee 
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remains  fully  and  solely  responsible  for 
the  outstanding  debt  amount  owed  to 
the  Commission.  Nothing  in  a  spectnun 
leasing  arrangement,  or  arising  from  a 
spectrum  lessee's  bankruptcy  or 
receivership,  can  modify  the  licensee's 
sole  responsibility  for  its  obligation  to 
repay  its  entire  debt  obligation  under 
the  installment  payment  program 
pursuant  to  applicable  Commission       ^ 
rules  and  regulations  and  the  associated 
note(s)  and  seciirity  agreement(s). 

(b)  If  a  licensee  holds  a  license  subject 
to  the  installment  payment  program 
rules  (see^  1.2110  of  subpart  Q  of  this 
part  and  related  service-specific  rules), 
the  licensee  and  spectrum  lessee  may 
effectuate  a  spectrum  leasing 
arrangement  with  respect  to  that  license 
only  insofar  as  Commission-required 
and  approved  note(s)  and  security 
agreement(s)  have  been  executed  that 
expressly  establish,  in  the  context  of  a 
spectrum  leasing  arrangement,  the 
licensee's  sole  responsibility  and 
obligation  to  repay  the  entire  amount  of 
its  debt  obligations  to  the  Commission 
relating  to  the  license. 

fIJOSO   Who  may  sign  spactrum  leasing 


Under  the  rules  set  forth  in  this 
subpart,  certain  notifications  and 
applications  to  the  Commission  must  be 
fUed  by  licensees  and  spectrum  lessees 
that  enter  into  spectrum  leasing 
arrangements.  In  addition,  the  rules 
require  that  certain  notifications  and 
applications  be  filed  by  the  licensee 
and/or  the  spectrum  lessee  after  they 
have  entered  into  such  arrangements. 
Whether  the  signature  of  the  licensee, 
the  spectrum  lessee,  or  both,  is  required 
will  depend  on  the  particular 
notification  or  application  involved,  and 
whether  the  leasing  arrangement 
concerns  a  spectnun  manager  leasing 
arrangement  or  a  de  facto  transfer 
leasiiig  arrangement. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  notifications, 
applications,  amendments,  and  related 
statements  of  fact  required  by  the 
Commission  (including  certifications) 
must  be  signed  as  follows  (either 
electronically  or  manually,  see 
paragraph  (d)  of  this  section): 

(1)  By  the  licensee  or  spectrum  lessee, 
if  an  individiial; 

(2)  By  one  of  the  partners  if  the 
licensee  or  lessee  is  a^iartnership; 

(3)  By  an  officer,  director,  or  duly 
authorized  employee,  if  the  licensee  or 
lessee  is  a  corporation;  or 


(4)  By  a  member  who  is  an  officer,  if 
the  licensi  le  or  lessee  is  an 
unincorpc  rated  association. 

(b)  Noti  ications,  applications, 
amendme  its,  and  related  statements  of 
fact  requigsd  by  the  Conunission  may  be 
signed  by  ^he  licensee  or  spectrum 
lessee's  attorney  in  case  of  the  licensee's 
or  lessee's  physical  disability  or  absence 
from  the  United  States.  The  attorney 
shall,  wh9i  applicable,  separately  set 
forth  the  ipason  why  the  application  is 
not  signed  by  the  licensee  or  lessee.  In 
addition,  if  any  matter  is  stated  on  the 
basis  of  thb  attorney's  belief  only  (rather 
than  knowledge),  the  attorney  shall 
separately]  set  forth  the  reasons  for 
believing  that  such  statements  are  true. 
Only  the  ariginal  of  notifications, 
applications,  amendments,  and  related 
statements  of  fact  need  be  signed. 

(c)  Notincations,  applications, 
amendme  its,  and  related  statements  of 
fact  need  i  lot  be  signed  under  oath. 
Willful  false  statements  made  therein, 
however,  are  punishable  by  fine  and 
imprisonment  (see  18  U.S.C-  section 
1001),  ana  by  appropriate 
administr|tive  sanctions,  including 
revocation  of  license  pmsuant  to  section 
312(a)(1)  I  if  the  Communications  Act  of 
1934  or  re|irocation  of  the  spectrum 
leasing  arrangement. 

(d)  "Siaied,"  as  used  in  this  section, 
means,  fof  manually  filed  notifications 
and  appli^tions  only,  an  original  hand- 
written signature  or,  for  electronically 
filed  notincations  and  applications 
only,  an  electronic  signatiire.  An 
electroniasignatiire  shall  consist  of  the 
name  of  tfte  licensee  or  spectnun  lessee 
transmitt^  electronically  via  ULS  and 
entered  oA  the  application  as  a 
signature.! 

§1.9055    Assignment  of  file  numbers  to 
spectrum  l^ing  notlficMions  and 
applicatloi|s. 

Spectrum  leasing  notifications  or 
applicatiops  submitted  pursuant  to  the 
rules  of  tins  subpart  are  assigned  file 
numbers  and  service  codes  in  order  to 
facilitate  processing  in  the  manner  in 
which  applications  in  subpart  F  are 
assigned  fie  numbers  (see  §  1.926  nf 

subpart  F  jof  this  part). 

I 

§  1 .9060    Amendments,  waivers,  and 
dismissals  affecting  spectrum  leasing 
notlficatkHU  and  applications. 

(a)  Notipcations  and  applications 
regarding  (spectrum  leasing 
arrangements  may  be  amended  in 
accordance  with  the  policies, 


procedures,  and  standards  applicable  to 
applications  as  set  forth  in  subpart  F  of 
this  part  [see  §§  1.927  and  1.929  of 
subpart  F  of  this  part). 

(b)  The  Commission  may  waive 
specific  requirements  of  the  rules 
a^ecting  spectrum  leasing  arrangements 
and  the  use  of  leased  spectrum,  on  its 
own  motion  or  upon  request,  in 
accordance  with  the  policies, 
procedures,  and  standards  set  forth  in 
subpart  F  of  this  part  [see  §  1.925  of 
subpart  F  of  this  part). 

(c)  Notifications  and  pending 
applications  regarding  spectrum  leasing 
arrangements  may  be  di.smissedin 
accordance  with  die  policies, 
procedures,  and  standards  applicable  fo 
applications  as  set  forth  in  subpart  F  of 
this  part  [see  §  1.935  of  subpart  F  of  this 
part). 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

■  8.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301.  302,  303, 
307,  309,  332,  336,  and  337  xmless  otherwise 
noted. 

■  9.  Amend  §  27.4  by  removing  the 
definition  of  Band  Manager. 

■  10.  Amend  §  27.10  by  revising  the 
imdesignated  introductory  paragraph  to 
read  as  follows: 

§27.10    Raguiatory^status. 

Except  with  respect  to  Guard  Band 
Manager  licenses,  which  are  subject  to 
subpart  G  of  this  part,  the  following 
rules  apply  concerning  the  regulatory 
status  in  the  frequency  bands  specified 
in  §27.5. 


■  1-1.  Revise  §  27.12  to  read  as  follows: 
§27.12    EliglMHty. 

Except  as  provided  in  §  27.604,  any 
entity  other  than  those  precluded  by 
section  310  of  the  Commimications  Act 
of  1934,  as  amended,  47  U.S.C.  310,  is 
eligible  to  hold  a  license  under  this  part. 

(FR  Doc.  03-29194  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doehat  No.  FR-4882-N-01] 

Amwlca's  Affordable  Communities 
Initiative,  HUD'a  initlatlva  on  Removal 
of  Regulatory  Barriers:  Proposals  for 
Incentive  Crftar la  on  Barrier  Removal 
In  NUD's  Funding  Allocations 

AGENCY:  Office  of  the  General  Counsel, 

HUD. 

ACTION:  Notice. 

SUMMARY-,  In  June  2003 .  HUD 
announced  America's  Affordable 
Communities  Initiative,  a  new 
Departmentwide  initiative  that  will 
focus  on  breaking  down  regulatory 
barriers  that  impede  the  production  of 
affordable  housing.  As  part  of  this  effort, 
HUD  will,  among  other  things,  analyze 
federal,  state,  and  local  regulations  and 
procedures  that  are  duplicative, 
contradictory,  or  burdensome,  and  work 
within  the  federal  government  and  with 
HUD's  state  and  local  partners  to  break 
down  these  barriers.  HUD  will 
undertake  activities  designed  to 
promote  barrier  removal  by  state  and 
local  govenmients  and,  where  feasible, 
provide  incentives  to  state  and  local 
governments  to  remove  regulatory 
barriers  to  affordable  housing. 

The  purpose  of  this  notice  is  to  solicit 
comment  from  prospective  applicants 
on  proposals  to  provide  incentives  to 
barrier  removal  in  HUD's  funding 
allocations  and  on  an  initial  proposal 
for  providing  incentive  to  barrier 
removal  in  HUD's  Fiscal  Year  (FY)  2004 
competitive  funding  process. 

As  an  initial  incentive  action,  HUD 
proposes  to  establish  in  the  majority  of 
its  FY2004  Notices  of  Fvmding 
Availability  (NOFAs),  including  HUD's 
SuperNOFA,  a  policy  priority  for 
increasing  the  supply  of  affordable 
housing  through  the  removal  of 
regulatory  barriers.  This  new  policy 
priority  will  be  added  to  the  list  of 
policy  priorities  that  HUD  traditionally 
includes  in  its  NOFAs.  As  a  policy 
priority  (and  like  the  other  policy 
priorities),  higher  rating  points  will  be 
available  to  governmental  applicants 
that  are  able  to  demonstrate  successful 
efforts  in  removing  regulatory  barriers  to 
affordable^housing,  and  to 
nongovernmental  applicants  that  are 
associated  with  jurisdictions  that  have 
undertaken  successful  efforts  in 
removing  barriers. 

This  notice  describes  how  HUD 
proposes  to  award  these  policy  points  in 
its  NOFAs.  HUD  welcomes  comments 
on  this  proposal,  including  the  process 
described  to  obtain  these  points.  While 
this  notice  describes  one  initial  proposal 


for  provi  ling  incentives  to  HUD 


grantees 
removal 
housing. 


to  undertake  and  support  the 
}f  barriers  to  affordable 
HUD  is  considering  other 
proposal  i  and  welcomes  comments 
from  the  public  on  other  ideas  for  ways 

provide  incentives  in  its 
funding  )rocesses  or  other  mechanisms 
to  encou  age  localities  to  remove 
barriers  i  nd  increase  the  supply  of 
affordabl  9  housing. 
DATES:  C  jmment  Due  Date:  December 
29,  2003 

ADDRESS  IS:  Interested  persons  are 
invited  t( »  submit  comments  regarding 
this  rule  to  the  Regulations  Division, 
Office  of  General  Counsel,  Room  10276, 
Departmi  snt  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washing  on.  DC  20410-0500. 
Commen  ts  should  refer  to  the  above 
docket  n  imber  and  title.  A  copy  of  each 
commun  cation  submitted  will  be 
available  for  public  inspection  and 
cop)ring  luring  regular  business  hours 
(weekda;  s  8  a.m.  to  5  p.m.  Eastern  time) 
at  the  ab  »ve  address.  Facsimile  (FAX) 
commen  s  are  not  acceptable. 
FOR  FUR1  )1ER  INFORMATION  CONTACT: 
Camille  i '..  Acevedo,  Associate  General 
Counsel  or  Legislation  and  Regulations, 
Office  of  General  Counsel.  Room  10282, 
Departmi  snt  of  Housing  and  Urban 
Developi  lent.  451  Seventh  Street,  SW., 
Washing  on,  DC  20410-0500,  telephone 
(202)  70i  -1793  (this  is  not  a  toll-free 
number)  Persons  with  hearing  or 
speech  ii  apairments  may  access  this 
number  1  hrough  TTY  by  calling  the  toll- 
free  Fed*  ral  Information  Relay  Service 
at  (800)  J  77-8339. 
SUPPLEMI INTARY  INFORMATION: 

I.  Backg]  ound:  Policies  Restricting 
Affordal  le  Housing 

Increai  ing  opportunities  for  affordable 
rental  an  d  homeownership  housing  is 
one  of  th  B  highest  priorities  of  the 
Departm  mt.  Over  the  last  15  years, 
there  has  been  increased  recognition 
that  unnecessary,  duplicative,  excessive 
or  discrii  ninatory  public  processes  often 
significantly  increase  the  cost  of 
housing  Development  and 
rehabilitation.  Often  referred  to  as 
"regulatiry  barriers  to  affordable 
housing,!'  many  public  statutes, 
ordinancies,  regulatory  requirements,  or 
processes  and  procedures  significantly 
impede  me  development  or  availability 
of  affordable  housing  without  providing 
a  commonsurate  or  demonstrable  health 
or  safetyjbenefit.  "Affordable  housing" 
is  decent  quality  housing  that  low-, 
moderatt-,  and  niiddle-income  families 
can  affoi  i  to  buy  or  rent  without 
spending  more  than  thirty  percent  of 
their  inc  >me.  Spending  more  than  thirty 


percent  of  income  on  shelter  may 
require  families  to  sacrifice  other 
necessities  of  life. 

Addressing  these  barriers  to  housing 
affordability  is  a  necessary' component 
of  any  overall  national  housing  policy. 
However,  addressing  such  barriers  must 
be  viewed  as  a  complement,  not  a 
substitute  for  other  efforts  to  meet 
affordable  housing  needs.  For  many 
families,  federal,  state  and  local 
subsidies  are  fundamental  tools  for 
meeting  these  affordable  housing  needs. 
In  many  instances,  however,  other 
sometimes  well-intentioned  public 
policies  work  at  cross-purposes  with 
subsidy  programs  by  imposing 
significant  constraints.  From 
exclusionary  zoning  that  keeps  out 
affordable  housing,  especially 
multifamily  housing,  to  other 
regulations  and  requirements  that 
unnecessarily  raise  the  costs  of 
construction,  the  need  to  address  this 
issue  is  clear.  For  example,  affordable 
rehabilitation  is  often  constrained  by 
outmoded  building  codes  that  require 
excessive  renovation.  Barrier  removal 
will  not  only  make  it  easier  to  find  and 
get  approval  for  affordable  housing  sites 
but  it  will  also  allow  available  subsidies 
to  go  further  in  meeting  these  needs.  For 
housing  for  moderate-income  families 
often  referred  to  as  "work  force" 
housing,  barrier  removal  can  be  the 
most  essential  component  of  meeting 
housing  needs. 

The  Advisory  Conmiission  on 
Regulatory  Barriers  to  Affordable 
Housing  in  its  1991  report  "Not  in  My 
Backyard:  Removing  Barriers  to 
Affordable  Housing",  http:// 
www.huduser.org/biblJodb/ 
Bibliography.asp?id=5806,  estimated 
that  these  policies  and  procedures 
directly  increase  construction  or 
rehabilitation  costs  by  up  to  35  percent. 
Over  the  past  twelve  years,  numerous 
academic  studies  have  confirmed  this 
finding.  In  addition  to  direct  cost 
impacts,  many  policies  and  processes 
further  exacerbate  the  problem  by 
constraining  overall  housing  supply 
with  a  general  deleterious  impact  upon 
overall  housing  affordability.  A  35  ~ 
percent  reduction  in  development  costs 
woiild  allow  millions  of  American 
families  to  buy  or  rent  housing  that  they 
currently  cannot  afford. 

In  1990,  in  the  Cranston-Gonzales 
National  Afforddt>le  Housing  Act, 
Congress,  for  the  first  time,  recognized 
the  importance  of  public  policies  and 
processes  to  the  supply  of  affordable 
housing.  Section  105(b)(4)  requires  state 
and  local  governments  to  explain  as  part 
of  their  Comprehensive  Housing 
Affordability  Strategy  (CHAS)— now 
included  in  HUD's  Consolidated  Plan — 
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whether  a  proposed  pubUc  policy 
affects  housing  affordability  and 
describe  the  jurisdiction's  strategy  to 
remove  or  ameliorate  negative  e^cts,  if 
any,  of  such  policies  (see  24  CFR 
91.210(e)  and  24  CFR  91.310(d)). 
Congress,  in  Title  XII  of  the  1992 
Housing  and  Community  Development 
Act,  reiterated  its  interest  in  this 
important  subject  by  authorizing  grants 
for  regulatory  barrier  removal  and 
established  a  Regulatory  Barriers 
Clearinghouse  (see  http:// 
www.regbaniers.org).  In  the  American 
Homeownership  Act  of  2000,  Congress 
reauthorized  the  Clearinghouse  and 
sim'plified  procedures  for  a  barrier 
removal  grant  program. 

n.  HUD's  Incentive  Proposal 

Because  of  the  now  widely  recognized 
impact  that  excessive  or  exclusionary 
policies  and  processes  have  had  upon 
the  costs  of  low-,  moderate-,  and 
middle-income  housing  programs  and 
upon  overall  housing  supply  and  costs, 
the  importance  of  reducing  costs  in 
HUD-assisted  housing,  the  13-year 
Congressional  recognition  of  this  issue, 
and  the  Department's  overall 
commitment  to  increasing  the  supply  of 
new  and  rehabilitated  affordable 
housing,  HUD  proposes  to  undertake 
actions  and  efforts  that  provide 
incentives  to  governments  and  their 
constituents  to  work  to  remove 
regulatory  barriers  to  affordable 
housing.  This  notice  advises  of  one 
proposal  and  seeks  ideas  for  other 
mechanisms  to  encoiuage  this  priority. 
HUD  is  considering  including  in  the  list 
of  policy  priorities  for  its  NOFAs, 
commencing  in  FY2004,  a  policy 
priority  for  the  removal  of  regulatory 
barriers. 

The  inclusion  of  regulatory  barrier 
removal  as  a  policy  priority  in  HUD 
NOFAs  would  be  designed  to  provide 
support  and  encouragement  to 
applicants,  including  applicants  that  are 
non-governmental,  to  (1)  directly 
imdertake  activities  that  will  remove 
barriers  to  affordable  housing  within 
their  commiuities  or  support  such 
imdertaking  by  imits  of  government  and 
others,  (2)  streamline  local 
governmental  processes  and  procedures 
or  support  such  undertaking,  and  (3) 
eliminate  redundant  or  excessive 
requirements,  or  statutes,  regulatipns, 
and  codes  which  impede  the 
development  or  availability  of 
affordable  housing,  or  support  such 
undertaking. 

This  policy  priority  also  relates  to 
HUD's  Strategic  Goals  for  (1) 
"Increasing  Homeownership 
Opportimities"  by  making  Ae  home 
buying  process  less  complicated  and 


less  expensive,  and  (2)  "Promoting 
Decent  Affordable  Housing"  by 
expanding  access  to  affordable  housing 
by  making  it  more  readily  available  in 
the  community.  The  inclusion  of  this 
policy  priority  in  HUD  NOFAs  would  be 
in  addition  to  policy  priorities,  which 
are  currently  included  in  HUD's  NOFAs 
and  which  reflect  the  mission  and 
strategic  goals  of  the  Department. 
Advance  notice  of  the  proposed 
addition  of  this  policy  priority  is 
appropriate  because  HUD  wants  to 
initiate,  in  advance  of  its  FY2004 
funding  roimd,  discussion  among  state 
and  local  governments  and  their 
constituents  (particularly  those  that  are 
applicants  for  HUD  funding)  regarding 
local  efforts  that  have  been  taken  to 
remove  regulatory  barriers  to  affordable 
housing.  Press  coverage  of  affordable 
housing  has  confirmed  the  importance 
of  this  issue  throughout  the  nation. 
Increasing  the  supply  of  affordable 
housing  will  be  successful  when  all 
parties  at  the  local  level  (governments, 
residents,  housing  providers,  and 
nonprofit  organizations)  are  involved 
and  working  together  to  support  efforts 
to  break  down  regulatory  barriers  to 
affordable  housing.  Partnerships  are 
frequently  formed  between  governments 
and  nonprofit  organizations  for  HUD 
funding,  and  this  particular  policy 
priority  in  NOFAs  is  directed  to  further . 
promoting  those  partnerships,  and 
promoting  the  communit)rwide  efforts  to 
remove  barriers  to  affordable  housing. 

m.  Programs  Covered  by  the  NOFA 
Incentive  Proposal 

The  programs  that  HUD  proposes  to 
be  subject  to  the  questions,  evaluation 
and  rating  system  described  in  Section 
IV  of  this  notice,  may  include,  but  not 
necessarily  be  Umited  to  the  HUD 
programs  and  initiatives  listed  in  this 
Section  HI,  which  are  those  for  which 
Congress  generally  appropriates  funding 
on  an  eumual  basis  and  for  which  HUD 
generally  issues  a  NOFA  to  make 
funding  available.  Programs  may  be 
added  depending  upon  appropriations 
for  FY2G04  or  administrative  decision 
on  the  part  of  the  Department,  and 
programs  may  be  removed  fi-om  the  list 
depending  upon  the  Department's 
determination  of  the  appropriateness  of 
appl)ring  this  policy  priority  to  a 
particular  prognun. 

•  Lead  Hazard  Control  Program 

•  Healthy  Homes  Demonstration 

•  Youthbuild 

•  Ruidl  Housing  and  Economic 
Development 

•  Continuum  of  Care 

•  Supportive  Housing  Program  (SHP) 

•  Shelter  Plus  Care  (S+C) 

•  Section  8  Moderate  Rehabilitation 


SRO  Program  for  Homeless 

Individuals 

Shelter  Plus  Care  Renewals 

Housing  Opportimities  for  Persons 

With  AIDS  (HOPWA) 

Section  202  Supportive  Housing  for 

the  Elderiy 

Section  811  Supportive  Housing  for 

Persons  With  Disabilities 

Assisted  Living  Conversion 

Program 

Resident  Opportimities  and  Self- 

Sufficiency  (ROSS)  Program 

ROSS  for  Resident  Service  Delivery 

Models— Elderly 

ROSS  for  Resident  Service  Delivery 

Models — Family 

ROSS  for  Neighborhood  Networks 

ROSS  for  Homeovmership 

Supportive  Services 

Service  Coordinators  in  Multifamily 

Housing 

Community  Outreach  Partnership 

Centers 

Housing  Counseling 

Lead  Hazard  Reduction 

Demonstration 

HUD  Urban  Scholars  Fellowship 

Program 

Early  Doctoral  Student  Research 

Grant  Program 

Doctoral  Dissertation  Research 

Grant  Program 

HOPE  VI 

Brov>mfields  Economic 

Development  Initiative  (BEDI) 
For  HUD's  Self-Help  Housing 
Opportunities  Program  (SHOP)  and 
programs  that  may  be  similar  to  SHOP 
in  which  large  national  or  regional 
organizations  distribute  HUD  funds  on  a 
competitive  basis  among  organizations 
to  facilitate  the  funded-programs' 
eligible  activities,  the  larger 
organizations  will  implement  the  policy 
priority  through  their  funding 
availability  documents.  That  is,  the 
organizations  competing  for  the  HUD 
funds  made  available  by  the  larger 
organizations  will  have  the  opportimity, 
through  their  application  for  funds,  to 
claim  the  points  made  available  for  this 
policy  priority. 

The  list  of  proposed  programs  that 
would  be  covered  by  this  option  reflects 
the  Department's  objective  to  apply  this 
policy  priority  to  as  many  HUD-funded 
programs  as  possible.  As  will  be  more 
fully  discussed  in  the  sections  of  this 
notice  that  follow  the  application  of  the 
policy  priority  is  not  directed  only  to 
state,  local,  and  tribal  govranments 
involved  in  efforts  to  remove  barriers  to 
affordable  housing,  but  also  to  those 
organizations  and  individuals  that 
reside  in  areas  for  which  state,  local,  or 
tribal  governments  have  undertaken 
such  efforts.  Successful  efforts  to 
remove  regulatory  barriers  to  affordable 
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housing  are  those  in  which  residents 
and  oiganizations  are  working  with  and 
supporting  the  efforts  and  actions  of 
their  local  governments  to  remove 
barriers  to  affordable  housing.  Although 
the  Department  has  worked  to  make  this 
policy  priority  applicable  to  as  many 
applicants  for  HUD  funding  as  possible, 
there  is  recognition  that  this  policy 
priority  may  not  be  one  for  which  all 
applicants  will  be  eligible  for  the  higher 
points  made  available,  but  that  is  the 
case  for  all  of  the  policy  priorities  listed 
in  HUD  NOFAs.  HUD  has  strived  not 
only  to  make  the  information  to  be 
provided  by  applicants  to  obtain  the 
incentive  points  easily  obtainable,  but 
also  to  promote  dialogue  between 
housing  advocates  and  their 
governments  on  removal  of  regulatory 
barrii^rs. 

IV.  Evahiadon  Criteria 

Although  the  policies  and  processes 
that  affect  housing  affordability  are 
many  and  diverse,  the  following 
evaluative  questions  have  been 
determined  to  be  significantly  important 
and  have  broad-based  applicability  to 
measure  state,  local,  and  tribal 
government  efforts  at  regulatory  reform 
so  as  to  be  considered  good  "markers" 
for  effective  regulatory  reform. 

All  applicants  submitting  applications 
in  response  to  FY2004  NOFAs  will  be 
invited  to  address  the  questions  below 
to  be  eligible  to  receive  points  allocated 


for  the  pi  tlicy  priority  of  regulatory 
barrier  n  moval. 

Local )  xrisdictions  applying  for 
funding,  as  well  as  housing  authorities, 
nonprofi  organizations,  and  other 
qualiHedl  applicants  applying  for 
funding  tor  a  project  located  in  an 
ihcorpor  ited  jurisdiction,  are  invited  to 
answer  t  le  12  questions  in  Part  A  and 
may  be  a  ;ked  to  provide  supporting 
statements,  references,  and 
documei  tation.  The  references  or 
documei  tation  to  support  the 
affirmati  re  statements  may  be  provided 
as  hard  c  upy,  or  Web  site  URLs  where 
the  infor  nation  may  be  found.  An 
applican  that  scores  at  least  3  in 
Column  !  will  receive  one  point  in  the 
NOFA  e^  aluation.  An  applicant  that 
scores  6  i  )r  greater  in  Column  2  will 
receive  t  vo  points  in  the  evaluation. 

State  a  >encies  or  departments 
applying  for  funding,  as  well  as  housing 
authorities,  nonproBt  organizations  and 
other  qualified  applicants  applying  for 
funds  foi  projects  located  in 
unincorf  orated  areas  will  be  invited  to 
answer  t  je  6  questions  in  Part  B  and 
may  be  a  sked  to  provide  supporting 
statemen  ts,  references,  and 
documei  tation.  The  references  or 
dociunentation  to  support  the 
affirmative  statements  may  be  provided 
as  hard  c  opy,  or  Web  site  URLs  where 
the  infor  nation  may  be  found.  An 
applican :  that  scores  at  least  2  in 
Column  I  will  receive  one  point  in  the 


NOFA  evaluation.  An  applicant  that 
scores  3  or  greater  will  receive  two 
points  in  the  respective  evaluation. 

Applicants  that  will  be  providing 
services  in  multiple  jurisdictions  can 
choose  to  address  the  questions  in  either 
Part  A  or  Part  B  for  that  jurisdiction  in 
which  the  preponderance  of  services 
will  be  performed  if  an  award  is  made. 
In  no  case  can  an  applicant  receive  for 
this  policy  priority  greater  than  two 
points  for  barrier  removal  activities.  For 
applicants  that  are  tribes  or  Tribally 
Designated  Housing  Entities  (TDHEs), 
the  tribes  or  TDHEs  can  choose  to 
complete  either  Part  A  or  Part  B  based 
upon  a  determination  by  the  tribes  or 
TDHE  as  to  whether  the  tribe's  or  the 
TDHE's  association  with  the  local 
jurisdiction  or  the  state  would  be  the 
more  advantageous  for  its  application. 

HUD  invites  careful  review  of  these 
questions  and  welcomes  comments  on 
whether  these  questions  address  the 
significant  governmental  regulatory 
areas  relative  to  affordable  housing,  and 
are  sufficiently  broad-based  to  measure 
governmental  efforts  at  regulatory 
reform.  The  questfons  are  also  designed 
to  motivate  nongovernmental  applicants 
to  take  notice  of  the  regulatory  reform 
efforts  of  their  governments  (or  lack  of 
such  efforts)  promote  regulatory  barrier 
reform  where  there  are  no  such  efforts, 
and  support  and  encourage  continued 
efforts  where  efforts  at  barrier  removal 
have  been  undertaken. 


A.  Local  Jurisdictions  and  Other  applicant^  Applying  for  Projects  Located  in  Incorporated  Jurisdictions 

("Jurisdiction") 


2. 


1(a).  Does  your  Jurisdiction's  comprehensive  plan  (or  in  the  case  of  a  trit)e  or  TDHE,  a  local  Indian  Housing 
Plan)  include  a  "housing  etement"  which  estimates  curfent  and  anticipated  housing  needs  for  all  existing 
and  future  residents  for  at  least  ttie  next  ten  years,  induing  various  types  of  housing  such  as  multifamily 
housing  and  housing  for  low-,  moderate-,  arKl  middle-indome  residents,  and  does  the  housing  element  pro- 
vide for  poides  and  procedures  to  address  that  need?  .j 

1(b).  Does  your  zoning  ordinance  and  map  or  other  land  use  regulations  confomi  to  the  Jurisdiction's  com- 
prehensive plan  and  provide  sufficient  land  use  and  density  categories  to  address  existing  and  future  hous- 
ir)g  needs,  including  low-,  moderate-,  and  middle-income  housing,  and  is  sufficient  land  zoned  or  mapped 
"as  of  righf'  in  these  categories  to  meet  aH  existing  and  future  housing  needs?  (For  purposes  of  this  notice, 
"as-of-right,"  as  applied  to  zoning,  means  uses  and  devf  lopment  standards  that  are  determined  in  advance 
and  specificafly  authorized  by  the  zoning  ordinance.  Thai  ordinance  is  largely  self-enforcing  because  little  or 
no  discretion  occurs  in  its  administration.)  i 

2.  Does  your  Jurisdiction  impose  development  impact  ieesi 

3.  If  yes  to  2  above,  does  your  Jurisdiction  provide  waivers  of  these  fees  for  affordable  housing  for  low-,  mod- 
erate-, and  middle-income  housing?  1 

4.  Has  your  Jurisdiction  adopted  specific  building  code  lat^uage  regarding  housing  rehabilitation  that  encour- 
ages the  continued  use  or  reuse  of  legaHy  existing  tHjiklngs  through  various  degrees  of  housing  rehabilita- 
tion? Such  a  code  establishes  gradated  regulatory  reqi|rements  applicable  as  different  levels  of  wort;,  are 
paifonned  in  exi^ng  buildings.  Such  a  code  increases  rfgulatory  requirenwnts  in  proportion  to  the  extent  of 
rehabJHtalion  that  an  owner/developer  chooses  to  do  on  a  voluntary  basis  and  the  additional  improvements 
requirad  as  a  matter  of  regulatory  policy.  For  further  infoffnation  see  HUD  publication:  "Sniart  Codes  in  Your 
Community:  A  Guide  to  Building  Rehabilitation  Cedes"  (hnp://www.hucluser.org/publications/destech/ 
smtuteodea-Mml) i 


No 


Yes 


No_ 
Yes_ 

No* 


Yes_ 
No_ 

Yes 


No 


Yes 
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A.  LOCAL  JURISDICTIONS  AND  OTHER  APPUCANTS  APPLYING  FOR  PROJECTS  LOCATED  IN  INCORPORATED  JURISDICTIONS 

("Jurisdiction")— Continued 


5.  Does  your  Junsdiction  use  a  recent  version  (i.e.  published  within  the  last  5  years)  of  one  of  the  nationallv 
^^9°2!!^^  1S^  ^^'^  *=*'*^  ('•*•  **  'ntematjonal  Code  Council  (ICC),  the  Building  Officiate  Code  Ad- 
minis^tors  (BOCA),  the  Southern  Building  Code  International  (SBCI),  the  International  Conference  of  Build- 
ing Officials  (ICBO).  the  National  Fire  Protection  Association  (NFPA))  without  significant  amendment  or 
modification,  or  altematively  in  the  case  of  a  trilw  or  TDHE,  has  adopted  a  building  code  that  is  substantial^ 
equivalent  to  one  or  more  of  the  recognized  model  building  codes?  

6.  Does  your  Jurisdiction's  zoning  ordinance  or  land  use  regulations  permit  niarKjfacijred  iid  modu^^^^ 
ing  as  of  right"  in  all  residential  disttcts  and  zoning  classifications  in  which  similar  site-built  housing  is  per- 
mitted subject  to  design,  density,  building  size  and  other  similar  requirements  applicable  to  all  housina  in 
that  district  in^spective  of  the  method  of  production?  

7.  Within  the  past  five  years,  has  the  Jurisdiction  official  (i.e..  "chief  exisciitiw.' mayor,  cc^ 
mana^r.  administrator,  or  a  tribally  recognized  official,  etc.),  the  local  legislative  body,  or  planning  conimis- 
SK)rv  directly  or  m  partnership  with  major  private  or  public  stakeholders,  convened  or  funded  comprehensive 
studies,  commissions,  or  panete  to  review,  or  the  Jurisdiction  has  established  an  ongoing  process  to  review 
me  rules,  regulations,  development  standards,  and  processes  of  the  jurisdiction  to  assess  their  impact  on 
tt>e  supply  of  affordable  housing  and  have  major  regulatory  or  other  reforms  been  implemented  as  a  result 
of  that  study?  

8.  Within  the  past  five  years  has  your  Jurisdiction  modHtod  infrastructure  requirements  (eg  watws^ 
sidewaiks  street  wklth)  to  signifeantly  reduce  the  cost  of  new  housing  devetopment  or  rehabilitatk)n' 

9.  Does  your  Jurisdk;tk)n  give  "asK)f-righr'  density  bonuses  as  an  incentive  for  any  market  rate  resklential  de^ 
vetopment  that  includes  a  portkxi  of  housing  for  km-,  moderate-,  or  middle-income  housing?  (As  applied  to 

^  deriaty  bonuses,  "as  of  righf '  means  a  density  bonus  granted  for  a  fixed  percentage  or  number  of  additk>nal 
nrarket  rate  dwelling  units  in  exchange  for  the  provision  of  a  fixed  number  of  affordable  dwelling  units  and 
without  the  use  of  discretion  in  detenmining  the  number  of  additkmal  market  rate  units.) 

10.  Has  your  Jurisdkrtton  established  a  single,  consolidated  pennit  applwation  process  for  housing  develop^ 
ment  that  includes  building,  zoning,  engineering,  environmental,  and  related  permits' 

1 1  Does  your  Jurisdrction,  as  a  matter  of  puWc  polfcy,  provide  for  expedited  or  'last  track"  perrnitteig  and  aih 
provals  for  all  affordable  housing  projects  in  your  community? 

12.  Has  your  Jurisdiction  established  time  limits  for  government  review  and  approval  or  disawro^  of  devel- 
opment permits  in  whreh  failure  to  act  by  the  government  within  the  designated  time  perkxl  deems  the 
project  approved?  

13.  Does  your  Jurisdiction  explkatty  allow  "accessory  apartments"  eitheras:  ^1)  a  s|i^^"  exc»ption 
tional  use  in  all  single-family  residential  zones  or,  (2)  "as  of  right"  in  a  significant  number  of  resklential  dis- 
tncts  othenmse  zoned  for  single-family  housing? 

Total  Points 

B.  State  Agencies  and  Departments  or  Other  Appucants  Applying  for  Projects  Located  in  Unincorporated 

Areas 


1.  Does  your  State,  either  in  its  planning  and  zoning  enabling  legislatkm  or  in  any  other  legislatkm  require  a 
•housing  element"  in  all  kxai  jurisdkrtkms"  comprehensive  plans  or  zoning  ordinances  whk*  estimates  cur- 
rent and  anticipated  housing  needs  for  all  existing  and  future  resklents  for  at  least  the  next  ten  years  in- 
cluding tow-,  moderate-  and  mkMle-income  resklents,  and  does  the  housing  element  require  local  policies 
and  procedures  to  address  that  need? 

2.  Does  your  state  have  an  agency  or  office  that  includies  a  specific  mission  to  determVnewhe^ 
emments  have  policies  or  procedures  that  are  raising  costs  or  othenmse  discouraging  affordable  housing' 

3.  Does  your  state  have  a  legal  or  administrative  requirement  that  local  governments  undertake  pernxftc  regu- 
lat(xy  and  barrier  removal  self-evaluatton  to  encourage  the  constoiction  or  rehabilitation  of  affordable  hous- 
ing?   

4.  Does  your  state  have  a  technrcal  assistance  or  education  program  for  kxai  jurisdictions  on  id^ 
latory  barriers  and  recommending  strategies  to  local  governments  for  their  removal? 

5.  Does  your  state  provkle  significant  grant  programs  to  local  governments  for  housing,  community  develop- 
ment and/or  transportatton  funding  linked  or  prioritized  on  the  basis  of  regulatory  barrier  removal'  If  ves 
what  are  they?  :. '  ■      j    > 

6.  Within  the  past  five  years  has  your  state  made  any  changes  to  its  own  processes  or  requirements  to  signifi- 
cantly reduce  the  cost  of  new  housing  devetopment  or  rehabilitatton  including. 

(a)  streamlining  or  consolklating  the  state's  own  approval  processes  involving  permits  for  water  or  waste- 
water, environmental  review,  or  other  State-administered  permits  or  programs  involving  housina  devel- 
opment; or  =  »  •» 

(b)  any  other  requirement  for  tocal  jurisdtottons  regarding  permitting,  land  use,  buikling  or  subdiviston  reg- 
ulattons,  or  related  administrative  procedures  involving  housing  devetopment?  If  yes,  desafbe. 

Total  Points  „ 


No_ 
No_ 

No_ 
No_ 

No 


No 


No 


Ybs_ 
Yes_ 

Yes_ 
Yes_ 

Yes 


Yes 


Yes 
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To  assist  NOFA  applicants  in 
reviewing  their  state  and  local 
regulatory  environments  so  they  can 
effectively  address  the  questions  above 
that  are  proposed  to  be  incorporated  in 
all  FY2004  NOFAs,  the  Department 
recommends  visiting  HUD's  Regulatory 
Barriers  Clearinghouse  (RBC)  at  http:// 
www.huduser.org/rbc/.  This  Web  site 
was  created  to  support  state,  local,  and 
tribal  governments  and  other 
organizations  seeking  information  about 
laws,  regulations,  and  policies  affecting 
the  development,  maintenance, 
improvement,  availability  and  cost  of 
affordable  housing.  To  encourage  better 
understanding  of  the  impact  of 
regulatory  issues  on  housing 
affordability  the  Web  site  includes  an 
extensive  bibliography  of  major  studies 
and  guidance  materials  to  assist  state, 
local  and  tribal  governments  in 
fashioning  solutions  and  approaches  to 
expanding  housing  affordability  through 
regulatory  reform  at  http:// 
www.huduser.org/rbc/ 
relevant_publications.html. 

V.  Solicitation  of  Public  Comment 

Again,  HUD  welcomes  comments 
from  prospective  applicants  that  may  be 


eligible  f(  ir  the  higher  rating  points 
offered  u  ider  this  initial  proposal,  firom 
other  ap{  licants,  and  from  odier 
interested  members  of  the  public.  HUD 
seeks  comments  on  the  process  for 
obtaining  the  points  as  proposed  in  this 
notice,  and  alternative  ideas  or 
suggestiops  on  how  this  priority  matter 
may  be  addressed  throu^  HUD's  NOFA 
or  other  orocesses,  such  as  HUD's 
Consolidfited  Plan.  HUD  also  invites 
commentb  as  to  whether  the  regulatory 
barrier  questions  being  posed  to 
applicants  would  be  accurate  indicators 
of  regulalory  reform.  HUD  also  invites 
commenljs  as  to  whether  there  are  other 
changes  in  local  government 
developmental  approval  processes,  land 
use  or  bu  ilding  regulations,  subdivision 
regulatioi  is,  or  administrative 
procedur  ss  that  can  significantly  reduce 
the  cost  c  f  new  housing  development  or 
rehabiliti  tion  that  have  not  been 
included  During  the  public  comment 
period,  h  UD  may  meet  with 
represent  atives  of  state,  local,  and  tribal 
govemm(  intal  officials,  as  well  as 
nonprofit  organizations,  to  discuss  this 
proposal  and  solicit  more  directly 
views,  sv  ggestions,  and  alternatives  on 


how  incentive  criteria  can  work 
effectively  with  respect  to  HUD's  award 
and  allocation  of  funds  or  other 
processes. 

HUD  will  publish  a  second  notice 
advising  of  the  responses  to  the 
solicitation  of  public  comment,  and 
announcing  if  HUD  intends  to  proceed 
with  this  proposal  for  the  FY  2004 
competitive  funding  process.  If  HUD 
decides  to  proceed  with  this  proposal, 
the  second  notice  will  also  advise  of  any 
significant  changes  that  HUD  intends  to 
make  in  the  implementation  of  the 
proposal.  HUD  also  anticipates 
publishing  additional  notices  on  this  or 
other  methods  of  utilization  of  incentive 
criteria  for  removal  of  regulatory 
barriers  in  HUD  funding  allocations, 
and  in  this  regard  HUD  welcomes  ideas 
from  the  public  on  other  proposals  that 
should  be  considered. 

Dated:  October  28,  2003. 
A.  Biyant  Applegate, 

Senior  Counsel  and  Director  of  America's 
Affordable  Communities  Initiative. 
[FRDoc.  03-29324  Filed  11-24-03;  8:45  am] 
HLUNG  CODE  42ia-S7-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DocktWaFR  4890  N  01] 

AnMriea's  Affordable  Communities 
InRtaUve  HUD'a  initiative  on  Removal 
of  Regulatory  Barriers:  Identification  of 
HUD  Regulations  That  Present  Barriers 
to  Affordable  Housing 

AGENCY:  Office  of  General  Counsel, 

HUD. 

ACTION:  Notice. 

summary:  In  June  2003,  fiUD 
announced  a  new  initiative,  America's 
Affordable  Ck)nimunities  Initiative. 
America's  Affordable  Communities 
Initiative  focuses  on  breaking  down 
regulatory  barriers  that  impede  the 
production  or  rehabilitation  of 
affordable  housing.  As  part  of  this 
initiative,  HUD  will,  among  other 
things,  examine  federal,  state,  and  local 
regulations  to  identify  those  regulations 
that  present  significant  barriers  to  the 
production  or  rehabilitation  of 
affordable  housing.  The  goal  of  these 
activities  is  to  determine  the  feasibility 
of  removing  the  barriers  or  reducing  the 
burden  imposed  by  the  barriers.  The 
purpose  of  this  notice  is  to  solicit  public 
conunent  from  HUD's  program  partners 
and  participants,  as  well  as  other 
interested  members  of  the  public,  on 
HUD  regulations  that  address  the 
production  and  rehabilitation  of 
affordable  housing  and  present  barriers - 
to  the  production  and  rehabilitation  of 
affordable  housing  throughout  America. 
DATES:  Comment  Due  Date:  January  26, 
2004. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Regulations  Division, 
Office  of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
commimication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(weekdays  8  a.m.  to  5  p.m.  Eastern  time) 
at  the  above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Camille  E.  Acevedo,  Associate  General 
Counsel  for  Legislation  and  Regulations, 
Office  of  Gen^l  Coimsel,  Room  10282, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500,  telephone 
(202)  708-1793  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 


free  Fedi  iral  Information  Relay  Service 

at  (800)  $77-8339. 

SUPPt^M  ENTARY  INFORMATION:  In  an 

effort  to  break  down  regulatory  barriers 
that  impede  the  production  of  affordable 
housing  jacross  oiu-  nation,  in  Jime  2003, 
HUD  announced  America's  Affordable 
Commuaities  Initiative  (the  Initiative). 
This  departmentwide  initiative  will 
harness  existing  HUD  resources  to 
develop  kools  to  measure  and  ultimately 
mitigate'the  harmful  effects  of  excessive 
barriers  to  affordable  housing.  The 
Initiative  has  its  roots  in  the 
Departn]  ent's  renewed  emphasis  to 
increase  the  stock  of  housing  to  meet 
our  nati(  »n's  housing  demands.  For 
example ,  in  calendar  year  2001 ,  HUD 
announc  ed  the  creatfon  of  the 
Regulate  ry  Barriers  Clearinghouse,  a 
central,  veb-based  repository  of 
success!  il  affordable  housing 
endeavo  -s.  The  Regulatory  Barriers 
Clearingpouse  offers  state  and  local 
govemnjents,  nonprofits,  builders,  and 
developers  alike  the  opportunity  to 
share  id  !as  and  solutions  for 
overconi  ing  state  and  local  regulatory 
barriers  :o  affordable  housing.  The 
Regulate  ry  Barriers  Clearinghouse,  like 
the  Initiative,  presents  a  public  forum  to 
facilitat<  the  identification  and 
resoluti(  n  of  regulatory  barriers  to 
affordafa  e  housing.  The  Regulatory 
Barriers  Clearinghouse  can  be  found  at 
http://w  vw.regbarriers.org. 

One  o  ■  the  tasks  of  the  Initiative  will 
be  to  exi  mine  federal,  state,  and  local 
regulatory  barriers  to  affordable  housing 
and  det«  rmine  the  feasibility  of 
removic  g  the  barriers  or,  at  a  minimum, 
reducing  the  biu'den  created  by  the 
barriersJHUD,  as  the  federal  agency 
with  resnonsibility  for  promoting  and 
facilitatmg  the  production  and 
rehabilitation  of  affordable  housing,  will 
fifst  examine  its  own  regulations.  HUD 
has  commenced  the  process  of 
reviewing  its  own  regulations  that    ^ 
address  jthe  production  and 
rehabilitation  of  affordable  housing  to 
identify.those  that  constitute 
unnecessary,  excessive,  cumbersome,  or 
duplicative  departmental  regulatory 
requirements.  HUD  intends  to  target 
those  r^ulations  that  raise  costs 
substan^ally  or  significantly  impede  the 
developlneht  or  rehabilitation  of 
America's  stock  of  affordable  housing. 

For  thjis  task,  HUD  seeks  the 
assistance  of  its  current  and  former 
program  participants  and  partners, 
which  iticlude  states  and  local 
govemi^ents,  public  housing  agencies, 
state  finance  agencies,  nonprofit  and 
for-prodt  organizations,  and  the  general 
public.  HUD's  regulations  may  be  found 
in  title  34  of  the  Code  of  Federal 


Regulations  (24  CFR),  or  on  the  Internet 
at  http://www.access.gpo.gov/cgi-bin/ 
cfmssemble.cgi?title=200324. 

Many  HUD  regulations  reflect 
statutory  requirements  for  which  HUD 
has  no  authority  to  change.  Other  HUD 
regulations  reflect  statutory 
requirements  for  which  HUD  was 
authorized  to  exercise  discretion,  but 
only  in  the  manner  of  implementation 
of  the  statute.  Consequently,  HUD  may 
be  able  to  revise  the  manner  of 
implementation  but  not  the  underlying 
requirement.  Nonetheless,  HUD 
welcomes  the  identification  of  HUD 
regulations  that  impose  barriers  to  the 
production  or  rehabilitation  of 
affordable  housing.  Where  HUD  has  no 
authority  to  change  a  regulation  due  to 
statutory  requirements,  the 
identification  of  the  regulation  may 
nevertheless  assist  HUD  in  identifying 
statutes  that  present  barriers  to 
affordable  housing  and  for  which  a 
statutory  amendment  may  be  both 
appropriate  and  feasible.  In  these  cases, 
HUD  will  consult  with  the  appropriate 
Congressional  committees  to  discuss 
statutory  changes^  " 

Although  some  regulations  may 
impose  or  appear  to  impose  barriers  te 
the  production  or  rehabilitation  of 
affordable  housing,  they  may 
nonetheless  be  necessary  to  protect  the 
safety  and  security  of  certain  housing 
residents  or  the  surrounding 
communities.  These  regulations  may 
establish  requirements  for  housing  tiiat 
is  decent,  safe  and  sanitary 
(requirements  that  HUD  has  a  statutory 
obligation  to  fulfill)  or  the  regulations 
may  establish  accessibility  standards  for 
the  elderly  or  persons  with  disabilities. 
Change  to  these  types  of  regulations 
may  not  be  possible.  Even  &ough  HUD 
may  be  unable  to  change  certain 
regulations,  liUD  nonetheless  solicits 
conunents  on  all  regulations  that 
present  or  appear  to  present  barriers  to 
affordable  housing. 

With  the  identification  of  HUD 
regulations  that  impose  barriers  to 
affordable  housing,  HUD  also  welcomes 
proposals  or  suggestions  for  how  these 
regulations  may  be  changed  in  those 
cases  where  it  may  be  apparent  that 
total  repeal  of  the  regulation  is  not 
feasible.  For  example,  where  application 
and  approval  processes  are  a  necessary 
part  of  the  pipduction  or  rehabilitation 
of  affordable  housing,  HUD  is  interested 
in  comments  on  whether  these 
processes  are  too  cumbersome  or  too 
complicated  and  is  equally  interested  to 
receive  proposals  on  how  these 
processes  can  be  streamlined  and 
simplified. 

To  submit  comments  in  response  to 
this  notice,  HUD  requests  that 
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commenters  clearly  identify  the  HUD 
regulation  by  its  section  number  in  24 
CFR  (for  example,  24  CFR  275.42).  HUD 
also  requests  that  the  commenter 
identify  the  specific  concerns  or 
problems  with  the  regiilation.  At  the 
conclusion  of  the  public  comment 
period,  HUD  will  review  all  regulations 
identified  by  commenters.  HUD  will 
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then  issue  a  second  notice  that  advises 
the  public  of  the  regulations  identified 
by  commenters,  as  well  as  HUD's  plans 
for  next  steps  in  the  ongoing  process  of 
addressing  its  own  regulatory  barriers  to 
affordable  housing. 

Removal  of  regulatory  barriers  or 
reduction  of  the  burden  of  regulatory 
barriers  is  a  priority  initiative  for  HUD, 


and  HUD  welcomes  the  public's 
participation  in  this  process. 

Dated:  October  28,  2003. 
A.  Bryant  Applegate, 

Senior  Counsel  and  Director  of  America  "s 
Affordable  Communities  Initiative. 
(FR  Doc.  03-29325  Filed  11-24-03;  8:45  am] 
BILLING  CODE  4210-67-P 


Tuesclay, 
November  25,  2003 


Part  VI 


Department  of  the 
Treasury 


31  CFR  Part  103 

Designation  of  Burma  as  a  Jurisdiction  of 
Primary  Money  Laundering  Concern; 
Designation  of  Myanmar  Mayflower  Bank 
and  Asia  Wealth  Bank  as  Financial 
Institutions  of  Primary  Money  Laundering 
Concern;  Notice  and  Proposed  Rules 
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DEPARTMENT  OF  THE  TREASURY 

Designation  of  Burma  as  a  Jurisdiction 
of  Primary  Monsy  Ljiundering 
Concarn;  Designation  of  Myanmar 
Mayfloiwer  Banli  and  Asia  Weaitli  Bani( 
as  Hnancial  institutions  of  Primary 
Money  Liiundsring  Concern 

agency:  Departmental  Offices,  Treasury. 
-ACTION:  Notice  of  designations. 

DATES:  The  designations  contained  in 
this  notice  became  effective  on 
November  18,  2003. 
SUMMARY:  On  November  18,  2003,  the 
Secretary  of  the  Treasury  designated 
Burma  (also  known  as  Myanmar)  as  a 
jurisdiction  of  primary  money 
iaimdering  concern  in  accordance  with 
the  requirements  and  procedures  of  31 
U.S.C.  5318A,  as  added  by  section 
311(a)  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act 
of  2001.  Also  on  November  18,  under 


the  sax  le  authority,  the  Secretary  of  the 
Tre&su  ry  designated  the  Burmese 
financEil  institutions  Myanmar 
Ma)^o  wer  Bank  and  the  Asia  Wealth 
Bank  a$  financial  institutions  of  primary 
money  laundering  concern. 

SUPPLBMEffTARY  INFORMATION:  The  text  of 
the  designations  follows. 

Dateq:  November  19,  2003. 
Richar^  S.  Carro, 

Senior  J  [dvisor  to  the  General  Counsel, 
(Regula  ory  Affairs). 

Designs  tton  of  Burma  as  a  Jurisdiction  of 
Primar]  Money  Laundering  Concern 

PurstJ  ant  to  31  U.S.C.  5318A,  as  added  by 
section  311(a)  of  the  Uniting  and 
StrengtJkening  America  by  Providing 
Appropf'iate  Tools  Required  to  Intercept  and 
Obstniti  Terrorism  (USA  PATRIOT)  Act  of 
2001  (PJib.  L.  107-56),  subject  to  the 
requirements  and  procedures  and  based  upon 
consideration  of  the  factors  articulated 
therein  as  reflected  in  the  accompanying 
Admini  itrative  Record,  I  hereby  designate 
the  juris  diction  of  Burma  (also  known  as 


Myanmar)  as  a  primary  money  laundering 

concern.    . 

Dated:  November  18, 2003. 

John  W.  Snow, 

Secretary  of  the  Treasury. 

Designatiim  of  Myanmar  Mayflower  Bank 
and  Asian  WeaMi  Bank  as  Primary  Money 
Laundering  Concerns 

Pursuant  to  31  U.S.C.  5318A,  as  added  by 
section  311(a)  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act  of 
2001  (Pub.  L.  107-56),  subject  to  the 
requirements  and  procedures  and  based  upon 
consideration  of  the  factors  articulated  , 
therein  as  reflected  in  the  accompanying 
Administrative  Record,  I  hereby  designate 
the  Biumese  financial  institutions  Myanmar 
Mayflower  Bank  and  Asia  Wealth  Bank  as 
primary  money  laundering  concerns. 

Dated:  November  18,  2003. 
Joim  W.  Snow, 

Secretary  of  the  Treasury. 

[FR  Doc.  03-29395  Filed  11-24-03;  8:45  am] 

BILUNG  CODE  4810-2S-P 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Imposition  of  Special  Measures 
Against  Bunna  as  a  Jurisdiction  of 
Primary  Money  Laundering  Concern 

agency:  Financial  Crimes  Enforcement 

Network  (FinCEN),  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  November  18,  2003,  the 
Secretary  of  the  Treasury  designated 
Burma  as  a  jurisdiction  of  primary 
money  laundering  concern  pursuant  to 
31  U.S.C.  5318A,  as  added  by  section 
311  of  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act 
of  2001.  The  Department  of  the 
Treasury,  acting  through  FinCEN,  is 
issuing  this  proposed  rule  to  impose 
special  measures  against  this 
jiirisdiction. 

DATES:  Written  comments  on  the  notice 
of  proposed  rulemaking  must  be 
submitted  on  or  before  December  26, 
2003. 

ADDRESSES:  It  is  preferable  for 
comments  to  be  submitted  by  electronic 
mail  because  paper  mall  in  the 
Washington,  DC  area  may  be  delayed. 
Comments  submitted  by  electronic  mail 
may  be  sent  to 

regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text,  "ATTN: 
Section  311 — Designation  of  Burma." 
Comments  also  may  be  submitted  by 
paper  mail  to  FinCEN,  PO  Box  39, 
Vienna,  VA  22183,  Attn:  Section  311 
Special  Measure  Regulation  (Burma). 
Please  submit  comments  by  one  method 
only.  Comments  may  be  inspected  at 
FinCEN  between  10  a.m.  and  4  p.m.,  in 
the  FinCEN  reading  room  in 
Washington,  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202)  354-6400  (not  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  General  Counsel, 
Department  of  the  Treasiuy,  (202)  622- 
1927;  the  Executive  Office  for  Terrorist 
Financing  and  Financial  Crimes, 
(Treasury),  (202)  622-0470;  or  the  Office 
of  Chief  Counsel  (FinCEN),  (703)  905- 
3590  (not  toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Treasury  has  designated 
Biuma  as  a  jiirisdiction  of  primary 
money  laundering  concern  under  31 
U.S.C.  5318A,  as  added  by  section 
311(a)  of  the  USA  PATRIOT  Act  (Pub. 
L.  107-56). 

Treasury,  acting  through  FinCEN,  is 
also  proposing  the  imposition  of  special 


measures  authorized  by  section 
5318A(b)(5).  The  special  measures 
imposed  under  this  section  would 
generally  prohibit  certain  U.S.  financial 
institutions  from  establishing, 
maintaining,  administering,  or 
managing  correspondent  or  payable- 
through  accounts  in  the  United  States 
for,  or  on  behalf  of,  Burmese  financial 
institutions,  imless  (as  explained  below] 
operation  of  those  accoimts  is  not 
prohibited  by  Executive  Order  13310  of 
July  28,  2003.  and  the  Burma-related 
activities  of  such  accounts  are  solely  to 
affect  transactions  that  are  exempt  from, 
or  licensed  pursuant  to.  Executive  Order 
13310.  This  prohibition  extends  to 
correspondent  or  payable-through 
accoimts  maintained  for  other  foreign 
banks  when  such  accoimts  are  used  by 
the  foreign  bank  to  provide  financial 
services  to  a  Burmese  financial 
institution  indirectly. 

Additionally,  the  Secretary  designated 
two  Burmese  financial  institutions, 
Myanmar  Mayflower  Bank  and  Asia 
Wealth  Bank,  as  financial  institutions  of 
primary  money  laimdering  concern.  By 
a  separate  proposed  rule,  Treasury  and 
FinCEN  are  proposing  the  imposition  of 
the  fifth  special  measure  as  well.  This 
special  measure  would  prohibit  certain 
U.S.  financial  institutions  from 
establishing,  maintaining, 
administering,  or  managing 
correspondent  or  payable-through 
accounts  for,  or  on  behalf  of,  Myanmar 
Mayflower  Bank  or  Asia  Wealth  Bank, 
notwithstanding  any  exemption  from,  or 
license  issued  pursuant  to  Executive 
Order  13310. 

I.  Background 

A.  Section  311  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  the  President 
signed  the  Act  into  law.  Title  III  of  the 
Act  amends  the  anti-money  laimdering 
provisions  of  the  Bank  Secrecy  Act 
(BSA)  (codified  in  subchapter  11  of 
chapter  53  of  title  31,  United  States^ 
Code)  to  promote  the  prevention, 
detection,  and  prosecution  of 
international  money  laundering  and  the 
financing  of  terrorism. 

Section  311  of  the  Act  (Section  311) 
added  section  5318A  to  the  BSA, 
granting  the  Secretary  of  the  Treasury 
(Secretary)  authority  to  designate  a 
foreign  jurisdiction,  institution(s), 
class(es)  of  transactions,  or  type(s)  of 
account(s)  to  be  of  "primary  money 
laundering  concern,"  and  to  require 
U.S.  financial  institutions  to  take  certain 
"special  measures"  against  the  primary 
money  laundering  concern. 

Section  311  identifies  factors  to 
consider  as  well  as  agencies  and 
departments  to  consult  before  the 


Secretary  may  designate  a  primary 
money  laundering  concern.  The  statute 
also  provides  similar  procedures,  i.e., 
factors  and  consultation  requirements, 
for  selecting  specific  special  measures 
against  the  designee. 

Taken  as  a  whole.  Section  311 
provides  Treasury  with  a  range  of 
options^that  can  be  adapted  to  target 
most  effectively  specific  money 
laundering  and  terrorist  financing 
concerns.  These  options  give  the 
Secretary  the  authority  to  bring 
additional  and  useful  pressure  on  those 
jurisdictions  and  institutions  that  pose 
money  laundering  threats.  Through  the 
imposition  of  various  special  measures, 
the  Secretary  can  obtain  more 
information  about  the  concerned 
jurisdictions,  institutions,  transactions, 
and  accounts;  more  effectively  monitor 
the  respective  institutions,  transactions,' 
and  accounts;  and/or  protect  U.S. 
financial  institutions  from  involvement 
with  jurisdictions,  institutions, 
transactions,  or  accounts  that  pose  a 
money  laundering  concern. 

1.  Required  Consultations  and  Statutory 
Considerations  To  Be  Made  Prior  To 
Designating  a  Foreign  Jurisdiction  To  Be 
of  Primary  Money  Laundering  Concern 

Before  making  a  finding  that 
reasonable  grounds  exist  for  concluding 
that  a  jurisdiction  is  of  primary  money 
laundering  concern,  the  Secretary  is 
required  to  consult  with  both  the 
Secretary  of  State  and  the  Attorney 
General. 

In  addition  to  these  consultations,  the 
Secretary  is  required  by  statute  to 
consider  "such  information  as  the 
Secretary  determines  to  be  relevant, 
includiiig  the  following  potratially 
relevant  factors,"  when  designating  a 
foreign  jurisdiction: 

•  Evidence  that  organized  criminal 
groups,  intematioqal  terrorists,  or  both, 
have  transacted  business  within  the 
designated  jurisdiction; 

•  The  extent  to  which  the  jurisdiction 
or  financial  institutions  operating  in  the 
jurisdiction  offer  bank  secrecy  or  special 
regulatory  advantages  to  nonresidents  or 
nondomiciliaries  of  the  jurisdiction; 

•  The  substance  and  quality  of 
administration  of  the  bank  supervisory 
and  counter-money  laundering  laws  of 
the  jurisdiction; 

•  The  relationship  between  the 
volume  of  financial  transactions 
occurring  in  the  jurisdiction  and  the 
size  of  the  economy  of  the  jurisdiction; 

•  The  extent  to  which  the  jurisdiction 
is  characterized  as  an  offshore  banking 
or  secrecy  haven  by  credible 
international  organizations  or 
multilateral  expert  groups; 
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•  Whether  the  United  States  has  a 
mutual  legal  assistance  treaty  with  the 
jurisdiction,  and  the  experience  of 
United  States  law  enforcement  and 
regulatory  officials  in  obtaining 
infcmnation  about  transactions 
originating  in,  or  routed  through  or  to, 
suchjurisdiction;  and 

•  The  extent  to  which  the  jurisdiction 
is  characterized  by  high  levels  of  official 
or  institutional  corruption. 

Thus,  a  designation  is  based  on 
consideration  of  the  relevant  facts  and 
factor8,~in  conjunction  with  a 
consultation  process,  which  leads  to' a 
decision  by  the  Secretary  that  there  are 
reasonable  grounds  to  conclude  that  the 
jurisdiction  is  of  primary  money 
laundering  concern. 

2.  Imposition,  of  Special  Measures 

If  the  Secretary  determines  that  a 
foreign  jurisdiction  is  of  primary  money 
laundering  concern,  the  Secretary  must 
determine  the  appropriate  special 
measure(s)  to  address  the  specific 
money  laundering  risks.  Section  311 
provides  a  range  of  special  measures 
that  can  be  imposed,  individually, 
jointly,  in  any  combination,  and  in  any 
sequence.^ 

The  Secretary's  imposition  of  special 
measiUBS  follows  procedures  similar  to 
those  for  designations,  but  carries  with 
it  additional  consiiltations  to  be  made 
and  factors  to  consider.  The  statute 
requires  the  Secretary  to  consult  with 
appropriate  agencies  and  other 
interested  parties  ^  and  to  consider  the 
following  specific  Victors: 

•  Whether  similar  action  has  been  or 
is  being  taken  by  other  nations  or 
multilateral  groups; 

•  Whether  the  imposition  of  any 
particular  special  measiue  would  create 


■  Available  (pedal  measures  include  requiring: 
(1)  Recordingkeeping  and  reporting  of  certain 
finanrial  transactions;  (2)  collection  of  information 
relating  to  beneficial  ownership:  (3)  collection  of 
information  relating  to  certain  payable-through 
accounts;  (4)  collection  of  information  relating  to 
certain  coneapondent  accounts;  and  (5)  prohibition 
or  conditions  on  the  opening  or  maintaining  of 
comspondent  or  payable-tluough  accounts:  31 
U.S.C.  5318A(bHlHS)-  For  a  complete  discussion 
of  the  range  of  poss&le  countermeasures,  see  68  FR 
16917  (April  17,  2003)  (proposing  to  impose  special 
measuiM  against  Nauru). 

2  Section  5318A(a)(4)(A)  requires  the  Secretary  to 
consult  with  the  Chairman  of  the  Board  of 
Governors  of  the  Federal  Reserve,  any  other 
appropriate  Federal  banking  agency,  the  Secretary 
of  State,  the  Securities  and  Exchange  Commission 
(SEC),  the  Commodity  Future  Trading  Commission 
(CFTC),  the  National  Credit  Union  Administration 
(NCUA),  and,  in  the  sole  discretion  of  the 
Sectretary,  "such  other  agencies  and  interested 
paitie*  as  the  Secretary  may  find  to  be  appropriate." 
The  consultation  process  must  also  include  the 
Attorney  General  and  the  Secretary  of  State  if  the 
Secretary  is  considering  prohibiting  or  imposing 
conditions  on  domestic  financial  institutions 
maintaining  correspondent  account  relationships 
with  the  diidgna{ed  jurisdiction. 


a  signilcant  competitive  disadvantage, 
in(;ludmg  any  imdue  cost  or  biuden 
associated  with  compliance,  for 
financial  institutions  organized  or 
licensed  in  the  United  States; 

•  Th^  extent  to  which  the  action  or 
the  timing  of  the  action  would  have  a 
significBnt  adverse  systemic  impact  on 
the  intamational  payment,  clearance, 
and  settlement  system,  or  on  legitimate 
business  activities  involving  the 
particular  jurisdiction;  and 

•  The  effect  of  the  action  on  United 
States  national  security  and  foreign 
policy. 

3.  Procedures  for  Imposing  Special 
Measures 

In  this  proposed  rulemaking,  the 
Secretary  seeks  to  impose  the  fifth 
special  measure  (31  U.S.C.  5318A(b)(5)) 
against  Burma.  This  special  measure 
may  only  be  imposed  through  th&   ' 
issuance  of  a  regulation. 

B.  Bunifa 

Burma  (also  known  as  Myanmar)  has 
no  effective  anti-money  laimdering 
controls  in  place.  As  a  result,  in  June 
2001  Bfrma  was  designated  as  a  Non- 
Cooperative  Ck)untry  or  Territory 
(NCCTl  by  the  Financial  Action  Task 
Force  (FATF)  ^  for  its  lack  of  basic  anti- 
money  aimdering  provisions  and  weak 
oversig  it  of  the  banking  sector. 
Follow  ng  the  designation  by  the  FATF, 
inApri  2002,  FinC£N  issued  an 
advisor  f  to  U.S.  financial  institutions  to 
give  en  lanced  scrutiny  to  all 
transactions  originating  in  or  routed  to 
or  throagh  Burma,  or  involving  entities 
organi^d  or  domiciled,  or  persons 
maintaining  accounts,  in  Burma. 
Deficieiicies  identified  by  FATF  and  the 
FinCEN  advisory  included: 

•  Bu  ma  lacks  a  basic  set  of  anti- 
money  aundering  laws  and  regulations. 

•  Mc  ney  laundering  is  not  a  criminal 
offense  for  crimes  other  than  drug 
trafficking  in  Burma. 

•  The  Burmese  Central  Baiik  has  no 
anti-mcjney  laimdering  regulations  for 
financial  institutions. 

•  Bai  iks  licensed  by  Burma  are  not 
legally  -equired  to  obtain  or  maintain 
identifi  ^aiton  information  about  their 
custom  3rs. 

•  Bai  iks  licensed  by  Burma  are  not 
require  1  to  maintain  transaction  records 
of  cust<  mer  accounts. 

•  Bu  ma  does  not  require  financial 
institut  ons  to  report  suspicious 
transac  ions. 

•  Bu  ma  has  significant  obstacles  to 
international  co-cooperation  by  judicial 
authorities. 


3  For  fu  rther  informaiton  on  the  FATF  go  to  http:/ 
/wwvf.fat  -gafi.org. 


In  June  2002,  Burma  responded  to  this 
international  pressure  by  enacting  an 
anti-money  laimdering  law  that 
purportedly  addresses  some  of  these 
deficiencies.  The  necessary  regulations 
required  for  its  effective 
implementation,  however,  are  not  in 
place.  As  a  result,  the  Burmese  anti- 
money  laundering  law  is  ineffective  and 
unenforceable,  and  cannot  be  regarded 
as  effectively  remedying  any  of  the 
identified  deficiencies.  Due  to  Burma's 
lack  of  progress,  the  FATF  called  upon 
its  member  jurisdictions  to  impose 
additional  coimtermeasures  on  Burma 
as  of  November  3,  2003. 

The  United  States  continues  to  ~ 
recognize  that  Burma  is  a  haven  for 
international  drug  trafficking.  On 
January  31,  2003,  the  President  also 
signed  Presidential  Determination  No. 
2003-14,  identifying  Burma  as  a  major 
illicit  drug  producing  and/or  drug 
transiting  country  pursuant  to  section 
706(1)  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Year  2003 
(Pub.  L.  107-228)  and  as  a  country  that 
has  failed  demonstrably  during  the 
previous  twelve  months  to  adhere  to  its 
obligations  under  international  counter- 
narcotics  agreements  and  take  the 
measures  set  forth  in  section  489(a)(1)  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended  (FAA).  In  addition,  this  past 
year  Burma  continued  to  be  named  as  a 
major  money  laundering  country.  A 
major  money  laundering  country  is 
defined  by  statute  as  one  "whose 
financial  institutions  engage  in  currency 
transactions  including  significant 
amounts  of  proceeds  from  international 
narcotics  trafficking."  FAA  section 
481(e)(7). 

C.  Economic  Sanctions 

On  July  28,  2003,  the  President  signed 
both  the  Burmese  Freedom  and 
Democracy  Act  of  2003  and  Executive 
Order  13310,  imposing  economic 
sanctions  on  Bunna.  'These  sanctions 
generally  include:  (1)  A  ban  on  the 
exportation  or  reexportation,  directly  or 
indirectly,  of  financial  services  to 
Burma;  (2)  the  blocking  of  property  and 
interests  in  property  of  the  State  Peace 
and  Development  Council  of  Burma  and 
three  state-owned  foreign  trade  banks 
that  are  in  the  United  States  or  in  the 
possession  or  control  of  U.S.  persons; 
and  (3)  a  ban  on  the  importation  of 
Burmese  goods  into  the  United  States. 
The  new  sanctions  have  frozen 
hundreds  of  thousands  of  dollars  of 
assets  and  have  disrupted  an  already 
weak  economy,  especially  in  the 
important  garment  sector  where  many 
firms  have  closed  or  moved  outside  of 
Burma. 
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Executive  Order  13310  prohibits 
broadly  the  provision  of  financial 
services  to  Burma  from  the  United 
States  or  by  a  U.S.  person,  subject  to 
limited  exceptions.*  Since  the  President 
signed  the  Order,  however,  Treasury  has 
issued  several  licenses  to  permit 
transactions  with  Burma  for  certain 
specified  purposes.  For  example. 
Treasury  issued  licenses  authorizing 
transactions  for  the  conduct  of  the 
official  business  of  the  United  States 
Government,  the  United  Nations,  the 
World  Bank,  and  the  International 
Monetary  Fund,  and  non-commercial 
personal  remittances  of  up  to  $300  per 
household  per  quarter.  The  exemptions 
and  licenses  reflect  the  judgment  of  the 
United  States  that  certain  transactions 
are  necessary  and  appropriate,  even 
within  the  framework  of  this  sanctions 
regime. 

D.  The  Proposed  Section  31 1  Special 
Measures 

The  proposed  imposition  of  Section 
311  special  measures  reinforces  the 
existing  restrictions  on  transactions 
with  Burma  that  are  outlined  above. 
Although  they  are  similar  in  their  effect, 
the  proposed  Section  311  special 
measures  differ  in  certain  respects  and 
serve  distinct  policy  goals.  First,  the 
proposed  Section  311  special  measures 
are  potentially  broader  than  the  existing 
sanctions  in  at  least  one  respect — they 
would  apply  to  all  foreign  branches  of 
Burmese  financial  institutions.  Second, 
the  purposes  served  by  the  Section  311 
action  differ  markedly  from  the 
piurposes  of  the  economic  sanctions 
described  above.  This  action  under 
Section  311  is  premised  on  the 
Secretary's  determination  that  Burma 
poses  an  unacceptable  risk  of  money 
laundering  and  other  financial  crimes, 
due  to  its  failiu^  to  implement  an 
effective  anti-money  laundering  regime. 
The  goals  of  this  action  include 
protecting  the  U.S.  financial  system  and 
encouraging  Burma  to  make  the 
necessary  changes  to  its  anti-money 
laundering  regime.  The  existing 
sanctions  pursuant  to  Executive  Order 
13310,  on  the  other  hand,  were  imposed 
for  different  reasons,  in  particular  to 
take  additional  steps  with  respect  to  the 
government  of  Burma's  continued 
repression  of  the  democratic  opposition. 

These  underlying  purposes  for  the 
designation  of  Bimna  fuel  another 
intended  consequence,  namely,  to 
encourage  other  jurisdictions  and 
financial  institutions  to  take  similar 


*  For  example,  the  prohibition  does  not  extend  to 
transacitons  relating  to  certain  contracts  entered 
into  prior  to  May  21, 1997.  See  Executive  Order 
13310,  §13. 


steps  to  cut  off  Burma  frtim  the 
international  financial  system  due  to  the 
unacceptable  risk  of  money  laundering. 
In  addition  to  stemming  the  flow  of 
illicit  funds  from  Burma  into  the  United 
States,  the  act  of  naming  Burma  publicly 
and  formally  denying  them  access  to  the 
U.S.  financial  system  is  an  important 
statement  to  the  rest  of  the  world  about 
the  need  for  caution  in  financial 
dealings  with  Burma  and  the  need  for 
reform. 

Next,  this  action  fulfills  an  important 
role  of  the  United  States  in  supporting 
the  multilateral  effort  to  encourage 
Burma  to  implement  effective  anti- 
money  laimdering  controls.  The  FATF 
has  called  on  all  members  to  impose 
additional  coimtermeasures  as  a  result 
of  Burma's  failure  to  address  its  money 
laimdering  deficiencies.  The  assessment 
of  Section  311  special  measures, 
premised  squarely  on  the  absence  of 
money  laimdering  controls,  fulfills  this 
obligation  in  a  way  that  the  existing 
sanctions  cannot. 

Finally,  the  proposed  Section  311 
special  measures  incorporate  the 
exemptions  ftt)m,  and  licenses  issued 
pursuant  to.  Executive  Order  13310. 
Thus,  U.S.  financial  institutions  may 
maintain  otherwise  prohibited 
correspondent  account  relationships  so 
long  as  the  maintenance  of  such 
accounts  is  not  prohibited  by  E.O.  13310 
and  provided  that  the  only  transactions 
conducted  on  behalf  of  Burmese 
financial  institutions  are  those  that  are 
otherwise  permissible  under  the 
existing  sanctions  regime.  The  poHcy  of 
allowing  certain  transactions  under  the 
Executive  Order  should  not  be 
undermined  by  Section  311  special 
measures.  However,  Burma  has  been 
designated  under  Section  311  of  the  Act 
due  to  inadequate  anti-money 
laundering  controls,  and  the  fact  that 
the  overarching  purpose  for  a 
tremsaction  is  permissible  under  the 
Executive  Order  does  not  itself  reduce 
the  risk  of  money  laundering.  Therefore, 
while  the  exemptions  and  licenses  are 
incorporated  into  the  proposed  Section 
311  special  measures,  U.S.  financial 
institutions  processing  such 
transactions  must  still  conduct 
enhanced  scrutiny  to  guard  against  the 
flow  of  illicit  proceeds. 

n.  Designation  of  Burma  as  a 
Jurisdiction  of  Primary  Money 
Laundering  Concern 

Based  upon  a  review  and  analysis  of 
relevant  information,  consultations  with 
relevant  agencies  and  departments,  and 
a  consideration  of  the  factors  outlined 
above,  the  Secretary  has  determined  that 
Burma  is  a  jurisdiction  of  primary 
money  laundering  concern.  See  the 


notice  published  elsewhere  in  this 
separate  part. 

The  Secretary  has  found  Burma  to  be 
a  jurisdiction  of  primary  money 
laundering  concern  due  to  a  number  of 
factors,  including:  (1)  Inadequate  anti- 
money  laundering  controls;  and  (2)  lack 
of  cooperation  with  U.S.  law 
enforcement  agencies  in  criminal 
matters. 

As  provided  by  Section  311,  the 
Secretary  also  considered  the  following: 

1.  Evidence  That  Organized  Criminal 
Groups,  International  Terrorists,  or 
Both,  Have  Transacted  Business  in  That 
Jurisdiction 

As  set  forth  in  the  accompanying 
Section  311  designation  of  the  two 
Burmese  banks,  Myanmar  Mayflower 
Bank  and  Asia  Wealth  Bank,s'the 
Secretary  has  information  that  specific 
financial  institutions  within  Burma  ai« 
essentially  controlled  by  and  used  to 
facilitate  money  laundering  for 
organized  drug  trafficking  organizations 
such  as  the  United  Wa  State  Army  «  and 
members  of  the  Kokang  ethnic  group. 
The  Burmese  government  has  failed  to 
take  any  regulatory  or  enforcement 
action  against  these  financial 
institutions,  despite  their  well-known 
criminal  links.  Additionally,  there  is 
evidence  of  activity  within  Burma 
involving  the  counterfeiting  of  U.S. 
currency.  This  activity  is  believed  to  be 
linked  to  Burmese  government  officials, 
and  the  Burmese  government  has  failed 
to  cooperate  with  U.S.  law  enforcement 
on  the  matter. 

2.  The  Extent  to  Which  That  Jurisdiction 
or  Financial  Institutions  Operating  in 
That  Jurisdiction  Offer  Bank  Secrecy  or 
Special  Regulatory  Advantages  to  Non- 
Residents  or  Nondomiciliaries  of  That 
Jurisdiction 

There  are  no  explicit  secrecy 
provisions  within  Burmese  law.  Burma 
does  not  have  an  offshore  sector  catering 
to  foreign  investors  or  depositors,  and 
the  Burmese  anti-money  laundering  law 
contains  customer  identification  and 
recordkeeping  requirements.  However, 
as  noted  above,  this  law  cannot  be 
enforced  absent  implementing 
regulations,  which  Burma  has  failed  to 
issue.  Thus,  as  a  practical  matter,  the 
laws  that  would  give  rise  to  effective 
anti-money  laundering  controls  and 
transparency  are  unenforceable. 


•^  See  the  notice  published  in  today's  edition  of 
the  Federal  Register. 

^The  United  States  as  designated  the  United  Wa 
State  Army  as  significant  narcotics  traffickers  under 
the  Foreign  Narcotics  Kingpin  Designation  Act  (the 
"Kingpin  Act").  21  U.S.C.  1901-1908.  8  U.S.C  1182. 
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3.  The  Substance  andQucdity  of 
Administmtion  of  the  Bank  Supervisory 
and  Counter-Money  Laundering  Law  of 
That  Jurisdiction 

In  addition  to  the  deficiencies 
discussed  above,  the  Central  Bank  of 
Burma — ^which  is  responsible  for  the 
regulation  and  supervision  of  all 
Burmese  financial  institutions — ^has 
failed  to  include  anti-money  laundering 
provisions  within  its  regulations  for 
financial  institutions. 

4.  The  Relationship  Between  the 
Volume  of  Financial  Transactions 
Occurring  in  That  Jurisdiction  and  the 
Size  of  the  Economy  of  the  Jurisdiction 

Assessment  of  this  factor  is  difficult 
due  to  difficulties  in  estimating  the 
overall  size  of  the  Burmese  economy. 
Official  data  is  unreliable,  and  the  black 
market  and  border  trade  likely  comprise 
a  significant  portion  of  the  overall 
economy. 

5.  The  Extent  to  Which  That  Jurisdiction 
Is  Characterized  as  an  Offshore  Banking 
<x  Secrecy  Haven  by  Credible 
bttematiphal  Organizations  or 
Multilateral  Expert  Groups 

As  noted  above,  in  June  2001,  the 
FATF  identified  Burma  as  non- 
cooperative  in  international  efforts  to 
fight  money  laundering  due  to 
significant  deficiencies  in  its  anti- 
money  laundering  system.  In  October 
2003,  due  to  Burma's  continuing  failiue 
to  address  these  deficiencies,  the  FATF 
called  upon  its  members  to  impose 
additioiul  countermeasures  on  Burma 
as  of  November  3,  2003. 

6.  Whether  the  United  States  Has  a 
Mutual  Legal  Assistance  Treaty  With 
That  Jurisdiction,  and  the  Experience  of 
United  States  Law  Enforcement  Officials 
in  Obtaining  Information  About 
Transactions  Originating  in  or  Routed 
Through  or  to  Such  Jurisdiction 

The  U.S.  does  not  have  a  mutual  legal 
assistance  treaty  with  Burma. 
Additionally,  U.S.  law  enforcement 
indicates  that  they  rarely  gain  access  to 
bank-related  information  pursuant  to 
investigations.  Moreover,  as  previously 
indicated,  U.S.  law  enforcement  has 
received  no  cooperation  regarding 
counterfeiting  investigations  involving 
Burma. 

7.  The  Extent  to  Which  That  Jurisdiction 
b  Characterized  by  High  Levels  of 
Official  or  Institutional  Corruption 

Transparency  International — the 
leading  international  non-governmental 
oiganization  devoted  to  ciubing 
ccvruption — has  ranked  Burma  as  the 
fourthmost  corrupt  jurisdiction  out  of 
133  )uriadictioii8  assessed  worldwide. 


m.  ImplositiDn  of  Special  Measures 

As  a  Sesult  of  the  designation  of 
Burma  as  a  jurisdiction  of  primary 
money  laundering  concern,  and  based 
upon  o 
considi 
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iultations  ^  and  the 
ition  of  all  relevant  factors,  the 
has  determined  that  grounds 
the  imposition  of  the  special 
s  authorized  by  section 
i)(5).  Thus,  the  proposed 
ng  would  prohibit  covered 
institutions  from  establishing, 
g,  administering,  or 
managing  in  the  United  States  any 
correspondent  or  payable-through 
accoimtj  for,  or  on  behalf  of,  a  Burmese 
financiiil  institution.  This  prohibition 
would  extend  to  any  correspondent  or 
payablej-through  accoimt  maintained  in 
the  United  States  for  any  foreign  bank 
if  the  aocount  is  used  by  the  foreign 
bank  to  provide  banking  services 
indirectty  to  a  Biumese  financial 
institution.  Financial  institutions 
covered  by  this  proposed  rule  that 
obtain  1  nowledge  that  this  is  occurring 
would  I  e  required  to  ensure  that  any 
such  aci  :ount  no  longer  is  used  to 
provide  such  services,  including,  where 
necessa  y,  terminating  the 
correspi  indent  relationship  in  the 
manner  set  forth  in  this  rulemaking. 
Other  than  with  respect  to  Myanmar 
Mayflower  Bank  and  Asia  Wealth  Bank, 
the  proposed  rule  does,  however,  allow 
U.S.  financial  institutions  to  maintain 
correspondent  accounts  otherwise 
prohibited  by  this  rule  if  such  accounts 
are  permitted  to  be  maintained  pursuant 
to  Executive  Order  13310  and  the 
Burma-ielated  activity  of  those  accounts 
is  solel]  for  the  purpose  of  conducting 
transact  ions  that  are  exempt  from,  or 
authoris  ;ed  by  regulation,  order, 
directiv  9,  or  license  issued  pursuant  to, 
Executi  ^e  Order  13310. 

In  im  losing  this  special  measure,  the 
Secretaj  y  has  considered  the  following 
pursuai  t  to  section  5318A(a)(4)(b): 

1 .  Simii  ir  Actions  Have  Been  or  Will  be 
Taken  i  y  Other  Nations  or  Multilateral 
Groups  Against  Burma  Generally 
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2001,  the  FATF  designated 
an  NCXrr,  residting  in  FATF 
issuing  advisories  to  their 
sectors  recommending 
scrutiny  of  transactions 
Burma.  In  April  2002  FinCEN 
advisory  notifying  U.S. 
institutions  that  they  should 

I  inhanced  scrutiny  wiUi  respect 
and  accounts  involving 

In  October  2003,  FATF  called 
33  members  to  take  additional 
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trans  ictions 


'  For  pi^poMs  of  thia  action,  the  required 
consultati  m  with  the  Federal  functional  regulators 
wa*  pecfa  med  at  the  staff  level 


coimtermeasures  with  respect  to  Burma 
as  of  November  3,  2003.  Imposition  of 
the  fifth  special  measure  on  Burma  is 
consistent  with  this  call  for  additional 
countermeasures  and  forms  part  of  an 
international  effort  to  protect  the 
financial  system.  Based  on  informal 
discussions  and  the  past  practices  of  the 
FATF  membership,  die  majority  of 
FATF  members  are  expected  to  take 
countermeasures,  including  all  of  the 
Group  of  Seven  cotmtries.  The 
countermeasures  imposed  by  such 
FATF  members  will  likely  include 
imposition  of  additional  reporting 
requirements,  issuance  of  additional 
advisories,  shifting  the  burden  for 
reporting  obligations,  and/or  restrictions 
on  the  licensing  of  Burmese  financial 
institutions. 

2.  Imposition  of  the  Fifth  Special 
Measure  Would  Not  Create  a  Significant 
Competitive  Disadvantage,  Including 
Any  Undue  Cost  or  Burden  Associated 
With  Compliance,  for  Financial 
Institutions  Organized  or  Licensed  in 
the  United  States 

U.S.  financial  institutions  are  already 
prohibited  from  providing  financial 
services  to  Burma,  imless  such  services 
are  exempted  or  licensed.  The 
imposition  of  the  fifth  special  measure 
potentially  imposes  a  broader 
prohibition  than  currently  exists, 
because  it  would  preclude  maintaining 
correspondent  accounts  for  foreign 
branches  of  Burmese  financial 
institutions.  However,  on  balance,  it  is 
uidikely  that  the  imposition  of  the  fifth 
special  measure  will  create  any 
significant  additional  costs  or  place  U.S. 
financial  institutions  at  a  competitive 
disadvantage.  In  fact.  Treasury's  action 
is  intended  to  encourage  other 
jurisdictions  and  financial  institutions 
to  take  similar  steps  to  cut  off  Burma 
from  the  international  financial  system, 
which  would  further  minimize  any 
potential  competitive  disadvantage  for 
U.S.  financial  institutions. 

Moreover,  the  proposed  rule  would 
not  itself  require  U.S.  financial 
institutions  to  perform  additional  due 
diligence  on  their  existing  foreign  bank 
correspondent  account  customers 
beyond  what  is  already  required  under 
existing  regulations. 

3.  The  Proposed  Action  or  the  Timing  of 
the  Action  Will  Not  Have  a  Significant 
Adverse  Systemic  Impact  on  the 
International  Payment,  Clearance,  and 
Settlement  System,  or  on  Legitimate 
Business  Activities  Involving  the 
Jurisdiction 

Given  the  preexisting  sanctions  on 
Biirma.  it  is  unlikely  that  these  new 
measures  or  the  tioiing  of  the  new 
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measures  will  have  a  significant  adverse 
systemic  impact  on  the  international 
payment,  clearance,  and  settlement 
system,  or  on  legitimate  business 
activities  of  Burma. 

4.  The  Proposed  Action  Would  Enhance 
the  National  Security  of  the  United 
States  and  Is  Consistent  With,  and  in 
Furtherance  of.  United  States  Foreign 
Policy 

The  imposition  of  this 
coimtermeasure  on  Burma  is  consistent 
with  an  overall  foreign  policy  strategy  to 
enhance  our  national  security  through 
comprehensive  economic  and  political 
sanctions  against  Burma. 

IV.  Section-by-Section  Analysis 

A.  Overview 

The  designation  published  elsewhere 
in  this  separate  part  and  this  proposed 
rule  are  intended  to  deny  Bvumese 
financial  institutions  access  to  the  U.S. 
financial  system  through  correspondent 
accounts,  which  includes  payable- 
through  accounts.  The  proposed  rule 
would  prohibit  certain  U.S.  financial 
institutions  from  establishing, 
maintaining,  administering,  or 
managing  correspondent  accounts  in  the 
United  States  for,  or  on  behalf  of,  a 
Burmese  financial  institution.  If  a  U.S. 
financial  institution  covered  by  this 
proposed  rule  learns  that  a 
correspondent  account  that  it  maintains 
for  a  foreign  bank  is  being  used  by  that " 
foreign  bank  to  provide  services 
indirectly  to  a  Biumese  financial 
institution,  the  U.S.  institution  must 
ensiu«  that  the  account  no  longer  is 
used  to  provide  such  services, 
including,  where  necessary,  terminating 
the  correspondent  relationship.  As 
explained  below,  the  proposed  rule  does 
not  itself  require  U.S.  financial 
institutions  to  perform  additional  due 
diligence  on  foreign  bank  customers. 

The  proposed  rule  does  allow  U.S. 
financial  institutions  to  maintain 
otherwise  prohibited  correspondent 
accoimts  to  the  extent  they  are 
permitted  piusuant  to  Executive  Order 
13310  and  the  Burma-related  activities 
of  those  accounts  are  for  the  purpose  of 
conducting  transactions  that  are  exempt 
from,  or  licensed  pursuant  to.  Executive 
Order  13310. 

B.  Definitions 

Correspondent  account.  Section 
103.186(a)(1)  of  the  proposed  rule's 
definition  of  correspondent  account  is 
the  definition  contained  in  31  U.S.C. 
5318A(e)  (as  added  by  Section  311  of 
the  Act),  which  defines  the  term  for 
banks  to  mean  an  accoimt  established  to 
receive  deposits  from  or  make  payments 


on  behalf  of  a  foreign  financial 
institution,  or  handle  other  financial 
transactions  related  to  the  foreign 
financial  institution. 

In  the  case  of  a  U.S.  depository 
institution,  this  broad  definition  would 
include  most  types  of  banking 
relationships  between  a  U.S.  depository 
institution  and  a  foreign  financial 
institution,  including  payable-through 
accounts.  In  the  case  of  securities 
broker-dealers,  futiues  commission 
merchants,  introducing  brokers,  and 
mutual  funds,  a  correspondent  account 
would  include  any  accoimt  that  permits 
the  foreign  financial  institution  to 
engage  in  (1)  trading  in  seciuities  and 
commodity  futiues  or  options,  (2)  funds 
transfers,  or  (3)  other  types  of  financial 
transactions.  Treasury  is  using  the  same 
definition  for  purposes  of  the  proposed 
rule  as  that  established  in  the  final  rule 
implementing  Sections  313  and  319(b) 
of  the  Act  8  with  two  notable  exceptions: 
(1)  the  term  also  applies  to  such 
accounts  maintained  by  futiues 
commission  merchants,  introducing 
brokers,  and  mutual  funds;  and  (2)  the 
definition  applies  to  such  accounts 
maintained  for  any  Burmese  financial 
institution,  as  opposed  to  just  Biumese 
banks. 

Covered  financial  institution.  Section 
103.186(a)(2)  of  the  proposed  rule 
defines  covered  financial  institution  to 
mean  all  of  the  following:  any  insured 
bank  (as  defined  in  section  3(h)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(h));  a  commercial  bank  or 
trust  company;  a  private  banker;  an 
agency  or  branch  of  a  foreign  bank  in 
the  United  States;  a  credit  union;  a  thrift 
institution;  a  corporation  acting  under 
section  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  611  et  seq.y,  a  broker  or  dealer 
registered  or  required  to  register  with 
the  SEC  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.);  a 
futures  commission  merchant  or  an 
introducing  broker  registered,  or 
required  to  register,  with  the  CFTC 
under  the  Commodity  Exchange  Act  (7 
U.S.C.  1  et  seq.);  and  an  investment 
company  (as  defined  in  section  3  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-3))  that  is  an  open-end 
company  (as  defined  in  section  5  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-5)  that  is  registered,  or 
required  to  register.  wi3i  the  SEC 
pursuant  to  that  Act. 

Burmese  financial  institution.  Section 
103.186(a)(3)  of  the  proposed  rule 
defines  a  Burmese  financial  institution 
to  include  all  foreign  banks  chartered  or 
licensed  by  Burma  and  any  other  person 


«67  FR  60562  (September  26,  2002)  (codified  at 
31  CFR  103.175  (d)(1)) 


organized  under  the  law  of  Burma  who 
conducts  as  a  business  one  or  mdre  of 
the  following  activities  or  opmations  on 
behalf  of  customers:  trading  in  (1) 
Money  mariiet  instruments;  (2) 
exchange,  interest  rate,  and  index 
instruments;  (3)  transferable  securities: 
and  (4)  commodity  futures  or  options. 
The  definition  of  foreign  bank  is  that 
contained  in  31  CFR  103.11(o).  The 
inclusion  in  this  definition  of  financial 
institutions  other  than  depository 
institutions  is  done  in  recognition  that 
these  activities  are  alternate  viable 
routes  for  money  laundering  activity. 
Foreign  branches  and  offices  of  Burmese 
financial  institutions  are  included  in 
this  definition.  However,  subsidiaries 
are  not  at  this  time.  Also,  the  Central 
Bank  of  Burma  is  not  a  Burmese 
financial  institution. 

C.  Requirements  for  Covered  Financial 
Institutions 

1.  Prohibition  on  Correspondent 
Accounts 

Section  103.186(b)(1)  of  the  proposed 
rule  would  prohibit  generally  all 
covered  financial  institutions  bom 
establishing,  maintaining, 
administering,  or  managing  a 
correspondent  or  payable-through 
account  in  the  United  States  for.  or  on 
behalf  of,  a  Burmese  financial 
institution.  The  prohibition  would 
require  all  covered  financial  institutions 
to  review  their  account  records  to 
determine  that  they  maintain  no 
accounts  directly  for,  or  on  behalf  of,  a 
Burmese  financial  institution.  This 
prohibition  is  subject  to  the  exception 
contained  in  section  103.186(b)(4), 
described  below, 

2.  Prohibition  on  Indirect 
Correspondent  Accounts 

Under  section  103.186(b)(2)  of  the 
proposed  rule,  if  a  covered  finandal 
institution  obtains  knowledge  that  a 
correspondent  or  payable-through 
accoimt  that  it  maintains  for  a  foreign 
bank  is  being  used  by  that  foreign  bank 
to  provide  services  indirecdy  to  a 
Burmese  financial  institution,  the  U.S. 
institution  must  ensure  that  the  account 
no  longer  is  used  to  provide  such 
services,  including,  where  necessary, 
terminating  the  correspondent 
relationship.  In  contrast  to  the 
obligation  placed  on  covered  financial 
institutions  to  identify  correspondent 
accounts  maintained  directly  for,  or  on 
behalf  of,  a  Burmese  financial 
institution  in  section  103.186(b)(1),  this 
section  would  not  itself  impose  an 
independent  obligation  on  covered 
financial  institutions  to  review  or 
investigate  correspondent  accounts  they 
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maintain  for  foreign  banks  to  ascertain 
whether  a  foreign  bank  is  using  the 
account  to  provide  swvices  to  a 
Burmese  financial  institution.  Inst^d,  if 
covered  financial  institutions  become 
awrare,  through  due  diligence  that  is 
othowis*  appropriate  or  required  under 
existing  anti-money  laundering 
obligations,  that  a  foreign  bank  is  using 
its  correspondent  account  to  provide 
banking  sravices  indirectly  to  a  Burmese 
financial  institution,  then  the  covered 
financial  institutions  must  ensure  that 
the  account  is  no  longer  used  for  such 
purposes.  This  reflects  the  approach 
taken  in  the  proposed  rulemaldng 
imposing  speciatmeasures  against 
Nauru.* 

Additionally,  when  a  covered 
financial  institution  becomes  aware  that 
a  foreign  bank  customer  is  using  the 
U.S.  correspondent  account  to  provide 
sovices  to  a  Burmese  financial 
institution  indirectly,  the  covered 
financial  institution  may  afford  that 
foreign  bank  customer  a  reasonable 
opportujuty  to  take  corrective  action 
prior  to  terminating  the  U.S. 
correspondent  account.  Should  the 
foreign  bank  customer  refuse  to  comply, 
or  if  the  covered  financial  institution 
cannot  obtain  adequate  assurances  that 
the  accoimt  will  no  longer  be  used  for 
impermissible  purposes,  the  covered 
financial  institution  must  terminate  the 
account  in  accordance  with  this 
regulation.  Treasury  has  also 
incorporated  the  requirement  of 
termination  within  a  reasonable  period 
of  time  and  the  reinstatement  of  a 
terminated  correspondent  accoimt 
found  in  the  final  regulation 
implementing  Sections  313  and  319(b) 
oftheAct.»o 

This  provisioa  is  likewise  subject  to 
the  exception  contained  in  section 
103.186(b)(3),  described  below. 

3.  Exception 

Section  103.186(b)(3)  provides  for  an 
exception  to  the  prohibition  on  both 
direct  and  indirect  correspondent 
account  relationships  of  the  proposed 
rule.  XJ.S.  financial  institutions  covered 
by  the  proposed  rule  may  maintain  a 
correspondent  accoimt  relationship 
otherwise  prohibited  by  this  rule  if  the 
-maintenance  of  such  an  account  is 
permitted  pursuant  to  Executive  Order 
13310  and  if  the  transactions  involving 
Burmese  financial  institutions  that  are 
conducted  through  the  correspondent 
accoimt  are  limited  solely  to 
transactions  that  are  exempted  in,  or 
otherwisfr^uthorized  by  regulation. 
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order,  (Irective,  or  license  issue 
pursuai^t  to.  Executive  Order  13310.  As 
described  previously  in  section  I(CKl). 
certain  transactions  with  Burma  are 
exempt  |hom  the  prohibitions  of 
Executitre  Order  13310  or  have  been 
authorii  »d  through  the  licensing 
process.  The  general  licenses  (i.e.,  those 
of  geneml  applicability)  or  other 
authorisations  issued  will  be  set  forth  in 
31  CFR  part  537,  and  are  available  on 
the  web  site  of  Treasury's  Office  of 
Foreign  Assets  Control,  http:// 
www.tn  <is.gov/offices/eotffc/ofac/ 
sanctioi  is/sanctguide-burma.html.  To 
ensure  mat  those  authorized  activities 
are  available  as  a  practical  matter,  U.S. 
correspindent  accounts  permitted  to 
operate  pursuant  to  Executive  Order 
13310  n  lay  be  used  to  effect  those 
permitti  id  transactions. 

4.  Repoi  ting  and  Recordkeeping  Not 
Require  i 

Section  103.186(b)(3)  of  the  proposed 
rule  stages  that  it  does  not  impose  any 
reportii^  or  recordkeeping  requirement 
upon  any  covered  financial  institution 
that  is  not  otherwise  required  by 
applica|)le  law  or  regulation. 

lation  of  Burma  To  Be  of 
Money  Laundering  Concern 

Ive  November  18,  2003,  Burma 
^gnated  by  the  Secretary  of  the 
to  be  a  jurisdiction  of  primary 
lundering  concern  under  31 
U.S.C.  3318A,  as  added  by  Section 
311(a)  0  f  the  Act.  See  the  notice 
publish  id  elsewhere  in  this  separate 
part. 

VI.  Pub  ic  Comments  Requested 

Comi  lents  are  invited  from  all 
interest  >d  persons  concerning  this 
propose  d  rulemaking,  and  are 
specifically  sought  from  the  financial 
sector,  including  domestic  financial 
institutions  and  agencies,  concerning 
the  appropriateness  and  effectiveness  of 
this  particular  special  measure,  the 
ability  Dq  comply  with  the  special 
measurt,  and  any  competitive 
disadva  [itage,xost,  or  burden  associated 
with  CO  npUance. 

Vn.  Re^atory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbefl  of  small  entities.  As  explained 
above,  anancial  institutions  covered  by 
this  proposed  rulemaking  are  already 
prohibifed  under  existing  sanctions 
from  maintaining  correspondent 
.accounts  for  Burmese  financial 
institutions.  Given  the  comprehensive 
sanctions  regime.  Treasury  and  FinCEN* 
believe  khat  few  foreign  correspondent 


bank  customers  of  small  U.S.  financial 
institutions  cavend  by  the  proposed 
rulemaking  will  themselves  maintain 
correspondent  accounts  iat  Burmese 
financial  institutions.  Treasury  and 
FinCEN  specifically  request  comment 
on  the  extent  to  which  the  prohibition 
contained  in  the  proposed  rule  would 
affect  small  U.S.  financial  institutions 
beyond  obligations  already  imposed  by 
existing  economic  sanctions. 

Vm.  EzecotiTe  Order  12866 

Becau^  this  rule  involves  a  foreign 
affairs  function  of  the  United  -States,  it 
is  not  subject  to  Executive  Order  12866, 
"Regulatory  Planning  and  Review." 

List  of  Sulqeds  in  31  CFR  Part  103 

Banks  and  banking.  Brokers,  Counter- 
money  laundering.  Counter-terrorism, 
Currency,  Foreign  banking.  Reporting 
and  recordkeeping  requirements. 

Authority  and  Isntance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  103  is  proposed 
to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTINCi 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authori^  12  U.S.C.  182gb  and  1951-1959; 
31  U.S.C.  5311-5314,  5316-5332;  title  HI, 
sec.  311,  312,  313,  314,  319,  326.  352,  Pub. 
L.  107-56, 115  Stat.  307;  12  U.S.C.  1818;  12 
U.S.C.  1786(q). 

2.  Subpart  I  of  part  103  is  proposed 
to  be  amended  by  adding  §  103.186 
under  the  undesignated  centerheading 
"SPECL\L  DUE  DILIGENCE  FOR 
^CORRESPONDENT  ACCOUNTS  AND 
PRIVATE  BANKING  ACCOUNTS"  to 
read  as  follows: 


§103.186 
Burma. 


SpecM  measures  against 


(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Conespondent  account  means  an 
account  established  to  receive  deposits 
from,  or  make  payments  on  behalf  of,  a 
foreign  financial  institution,  or  handle 
other  financial  transactions  related  to 
such  institution. 

(2)  Covered  financial  institution  has 
the  same  meaning  as  provided  in 

§  103.175(f)(2)  and  also  includes  the 
following: 

(i)  A  futures  commission  merchant  or 
an  introducing  broker  registered,  or 
required  to  register,  with  the 
.  Commodity  Futures  Trading 
Commission  under  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  seq.);  and 
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(ii)  An  investment  company  (as 
defined  in  section  3  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-5)) 
that  is  an  open-end  company  (as  defined 
in  section  5  of  the  Investment  Ckimpany 
Act  (15  U.S.C.  80a-5))  and  that  is 
registered,  or  required  to  register,  with 
the  Securities  and  Exchange 
Commission  pursuant  to  that  Act. 

(3)  Burmese  financial  institution 
means  the  following: 

(i)  Any  foreign  bank,  as  that  term  is 
defined  in  §  103.11(o).  chartered  or 
licensed  by  Burma,  including  branches 
and  offices  located  outside  Biuma;  and 

(ii)  Any  other  person  organized  under 
the  law  of  Burma,  including  branches  or 
offices  located  outside  of  Burma,  who 
conducts  as  a  business  one  or  more  of 
the  following  activities  or  operations  on 
behalf  of  customers: 

(A)  Trading  in  money  market 
instruments; 

(B)  Trading  in  exchange,  interest  rate, 
and  index  instruments; 

(C)  Trading  in  transferable  securities; 
or 

(D)  Trading  in  commodity  futiu^s  or 
options. 

(b)  Requirements  for  covered  financial 
institutions — (1)  Prohibition  on 
correspondent  accounts.  A  covered 
financial  institution  shall  terminate  any 
correspondent  account  that  is 
established,  maintained,  administered, 
or  managed  in  the  United  States  for,  or 
■.  on  behalf  of,  a  Burmese  financial 
institution. 

(2)  Prohibition  on  indirect 
correspondent  accounts,  (i)  If  a  covered 
financial  institution  has  or  obtains 
knowledge  that  a  correspondent  account 
established,  maintained,  administered, 
or  managed  by  that  covered  financial 
institution  in  the  United  States  for  a 
foreign  bank  is  being  used  by  the  foreign 
bank  to  provide  banking  services 
indirectly  to  a  Biurmese  financial 
institution,  the  covered  financial 
institution  shall  ensiu«  that  the 
correspondent  accoimt  is  no  longer  used 
to  provide  such  services,  including, 
where  necessary,  terminating  the 
correspondent  account;  and 

(ii)  A  covered  financial  institution 
required  to  terminate  an  accoimt 
pursuant  to  paragraph  (b)(2)(i)  of  this 
section: 

(A)  Shall  do  so  within  a  commercially 
reasonable  time,  and  shall  not  permit 
the  foreign  bank  to  establish  any  new 
positions  or  execute  any  transactions 
through  such  account,  other  than  those 
necessary  to  close  the  account;  and 

(B)  May  reestablish  an  accoimt  closed 
pursuant  to  this  paragraph  if  it 
determines  that  die  account  will  not  be 
used  to  provide  hanking  services 


indirectly  to  a  Burmese  financial 
institution. 

(3)  Exception.  The  provisions  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
shall  not  apply  to  a  correspondent 
accoimt  provided  that  the  operation  of 
such  account  is  not  prohibited  by 
Executive  Order  13310  and  the 
transactions  involving  Burmese 
financial  institutions  that  are  conducted 
through  the  correspondent  account  are 
limited  solely  to  transactions  that  are 
exempted  from,  or  otherwise  authorized 
by  regulation,  order,  directive,  or  license 
pursuant  to.  Executive  Order  13310. 

(4)  Reporting  and  recordkeeping  not 
required.  Nothing  in  this  section  shall 
require  a  covered  financial  institution  to 
maintain  any  records,  obtain  any 
certification,  or  report  any  information 
not  otherwise  required  by  law  or 
regulation. 

Dated:  November  19,  2003. 

William  F.  Baity, 

Acting  Director,  Financial  Crimes 
Enforcement  Network. 

[FR  Doc.  03-29289  Filed  11-24-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

ImposHlon  of  Special  Measures 
Against  Myanmar  Mayfl<mer  Banic  and 
Asia  Wealth  Banic  as  Financial 
Institutions  (rf  Primary  Money 
Laundering  Concern 

AGENCY:  Financial  Crimes  Enforcement 

Network  (FinCEN),  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  On  November  18,  2003,  the 
Secretary  of  the  Treasury  designated 
Myanmar  Mayflower  Bank  (Mayflower 
Bank)  and  Asia  Wealth  Bank,  both 
Burma  banks,  as  financial  institutions  of 
primary  money  laundering  concern 
pursuant  to  31  U.S.C.  5318A,  as  added 
by  section  311  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT) 
Act  of  2001.  The  Department  of  the 
Treasury,  acting  through  FinCEN,  is 
issuing  this  proposed  rule  to  impose 
special  measures  against  these  two 
institutions. 

DATES:  Written  comments  on  the  notice 
of  proposed  rulemaking  must  be 
submitted  on  or  before  December  26, 
2003. 

ADDRESSES:  It  is  preferable  for 
comments  to  be  submitted  by  electronic 
mail  because  paper  mail  in  the 
Washington,  DC  area  may  be  delayed. 


Comments  submitted  by  electronic  mail 
may  be  sent  to 

KgcommentsQfincen.treas.ffjv  with  the 
caption  in  the  body  of  the  text,  "Attn: 
Section  311 — ^Designation  of  Burmese 
Banks."  Comments  also  may  be 
submitted  by  paper  mail  to  FinCEN, 
P.O.  Box  39,  Vienna,  VA  22183,  Attn: 
Section  311  Special  Measures 
Regulations  (Burmese  Banks).  Please 
submit  comments  by  one  method  only. 
Comments  may  be  inspected  at  FinCEN 
between  10  a.m.  and  4  p.m.,  in  the 
FinCEN  reading  room  in  Washington, 
DC.  Persons  wishing  to  inspect  the 
comments  submitted  must  request  an 
appointment  by  telephoning  (202)  354- 
6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  General  Counsel, 
Department  of  the  Treasury,  (202)  622- 
1927;  the  Executive  Office  for  Terrorist 
Financing  and  Financial  Crimes 
(Treasury)  (202)  622-0470;  or  the  Office 
of  Chief  Counsel  (FinCEN),  (703)  905- 
3590  (not  toll  free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Treasury  has  designated 
Myanmar  Mayflower  Bank  (Mayflower 
Bank)  and  Asia  Wealth  Bank  to  be 
financial  institutions  of  primary  money 
laundering  concern  under  31  U.S.C. 
5318A,  as  added  by  section  311(a)  of  the 
USA  PATRIOT  Act  (Pub.  L.  107-56). 

Treasury,  acting  through  FinCEN,  is 
also  proposing  the  imposition  of  special 
measures  authorized  by  section 
5318A(b)(5).  The  special  measures 
imposed  under  this  section  would 
prohibit  certain  U.S.  financial 

institutions  from  maintaining 

correspondent  or  payable-through 
accounts  in  the  United  States  for,  or  on 
behalf  of,  Mayflower  Bank  and  Asia 
Wealth  Bank.  This  prohibition  extends 
to  correspondent  or  payable-through 
accounts  maintained  for  other  foreign 
banks  when  such  accounts  are  used  to 
provide  banking  services  to  the  two 
named  Burmese  banks  indirectly. 

Additionally,  the  Secretary  designated 
the  jurisdiction  of  Burma  as  a 
jurisdiction  of  primary  money 
laundering  concern.  By  a  separate 
proposed  rule.  Treasury  and  FinCEN  are 
proposing  a  special  measiu«  to  prohibit 
certain  U.S.  financial  institutions  bom 
maintaining  correspondent  or  payable- 
through  accounts  for,  or  on  behalf  of, 
any  Burmese  financial  institution,  lie 
special  measure  in  this  notice  would 
prohibit  certain  U.S.  financial 
institutions  fix>m  establishing, 
maintaining,  administering,  or 
managing  correspondent  or  payable- 
through  accounts  for,  or  on  behalf  of, 
Myanmar  Mayflower  Bank  or  Asia 
Wealth  Bank,  notwithstanding  any 
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exemption  from  or  license  issued 
pursuant  to  Executive  Order  13310  of 
July  28,  2003. 

I.  Background  _ 

A.  Section  311  of  the  USA  PATRIOT  Act 

On  October  26,  2001,  the  President 
signed  the  Act  into  law.  Title  III  of  the 
Act  amends  the  anti-money  laundering 
provisions  of  the  Bank  Secrecy  Act 
(BSA)  (codified  in  subchapter  n  of 
chapter  53  of  title  31,  United  States 
Code)  to  promote  the  prevention, 
detection,  and  prosecution  of 
international  money  laimdering  and  the 
financing  of  terrorism. 

Section  311  of  the  Act  (Section  311) 
added  section  5318A  to  the  BSA, 
granting  the  Secretary  of  the  Treasiuy 
(Secretary)  authority  to  designate  a 
foreign  jurisdiction,  institution(s), 
classTes)  of  transactions,  or  type(s)  of 
accoimt(s)  as  a  "primary  money 
laundering  concern"  and  to  require  U.S. 
financial  institutions  to  take  certain 
"special  measures"  against  the  primary 
money  laundering  concern. 

Section  311  identifies  factors  to 
consider  and  agencies  to  consult  before 
the  Secretary  may  designate  a  primary 
money  laundering  concern.  The  statute 
also  provides  similar  procedures,  i.e.. 
tadoTS  and  consultation  requirements, 
for  selecting  the  imposition  of  specific 
special  measures  against  the  designee. 

Taken  as  a  whole,  Section  311 
provides  Treasury  with  a  range  of 
'options  that  can  be  adapted  to  target 
most  effectively  specific  money 
laundering  and  terrorist  financing 
concerns.  These  options  give  the 
Secretary  the  authority  to  bring 
additioiial  and  useful  pressure  on  those 
jurisdictions  and  institutions  that  pose 
money  laundering  threats.  Through  the 
imposition  of  various  special  measures, 
the  Secretary  can  gain  more  information 
about  the  concerned  jurisdictions, 
institutions,  transactions,  and  accounts; 
more  effectively  monitor  the  respective 
institutions,  transactions,  and  accoimts; 
and/or  protect  U.S.  financial  institutions 
bom  involv^nent  with  jurisdictions, 
institutions,  transactions,  or  accounts 
that  pose  a  money  laimdering  concern. 

1.  Required  Considtations  and  Statutory 
Considerations  To  Be  Made  Prior  to 
Designating  a  Foreign  Financial 
Institution  To  Be  of  Primary  Money 
Laimdering  Concern 

Before  making  a  finding  that 
reasonable  grounds  exist  for  concluding 
that  a  foreign  financial  institution  is  of 
primary  money  laundering  concern,  the 
Secretary  is  required  to  consult  with 
both  the  Secretary  of  State  and  the 
Attorney  General. 


In  ad(  ition  to  these  consultations,  the 
Secretai  y  is  required  by  statute  to 
conside :  "such  information  as  the 
Secretai  y  determines  to  be  relevant, 
includii  ig  the  following  potentially 
relevant  factors,"  when  designating  a 
foreign  financial  institution: 

•  The  extent  to  which  such  financial 
institution  is  used  to  fecilitate  or 
promote  money  laimdering  in  or 
throughlthe  jurisdiction; 

•  The  extent  to  which  such  financial 
instituti  on  is  used  for  legitimate 
busines  i  purposes  in  the  jiuisdiction; 
and 

•  Th«  extent  to  which  such  action  is 
sufficiei  it  to  ensure,  with  respect  to 
transact  ons  involving  the  institution 
operatii  g  in  the  jurisdiction,  that  the 
purpose  3  of  this  subchapter  continue  to 
be  fulfil  ed,  and  to  guard  against 
international  money  laundering  and 
other  financial  crimes. 

Thus  J  a  designation  is  based  on 
consideration  of  the  relevant  facts  and 
factors  fi  conjunction  with  a 
consultation  process,  which  leads  to  a 
decision  by  the  Secretary  that  there  are 
reasona  )le  grounds  to  conclude  that  the 
instituti  on  is  of  primary  money 
launder  ng  concern. 

2.  Impo  ;ition  of  Special  Measures 

If  the  Secretary  determines  that  a 
foreign  financial  institution  is  of 
primary  money  laundering  concern,  the 
Secretaiy  must  determine  the 
appropi^ate  special  measure(s)  to 
addresslthe  specific  money  laimdering 
risks.  S^tion  311  provides  a  range  of 
special  measures  that  can  be  imposed, 
individnally,  jointly,  in  any 
combination,  and  in  any  sequence.^ 

The  Secretary's  imposition  of  special 
measures  follows  procedures  similar  to 
those  f{i  designations,  but  carries  with 
it  additional  consultations  to  be  made 
and  factors  to  consider.  The  statute 
requires  the  Secretary  to  consult  with 
appropriate  agencies  and  other 
interested  parties  ^  and  to  consider  the 
foUowi)  Ig  specific  factors: 


'  Availa  lie  special  measures  include  requiring: 
(1)  Recorc  keeping  and  reporting  of  certain  financial 
transactiotis;  (2)  collection  of  information  relating  to 
beneficial) ownership;  (3)  collection  of  information 
relating  td  certain  payable-through  accounts;  (4) 
collection)  of  information  relating  to  certain 
correspondent  accounts;  and  (5)  prohibition  or 
condition^  on  the  opening  or  maintaining  of 
correspon  lent  or  payable-through  accounts.  31 
U.S.C.  53;  8A(b)(lH5).  For  a  complete  discussion 
of  the  rani  [e  of  possible  countermeasures,  see  68  FR 
18917  (A|  ril  17.  2003)  (proposing  to  impose  special 
measures  igainst  Nauru). 

2  Sectia  i  5318A(a)(4)(A)  requires  the  Secretary  to 
constilt  w  ith  the  Chairman  of  the  Board  of 
Governor)  of  the  Federal  Reserve,  any  other 
appropriate  Federal  banking  agency,  the  Secretary 
of  State,  t^e  Securities  and  Exchange  Commission 
(SEC),  th^ Commodity  Futures  Trading  Commission 


•  Whether  similar  action  has  been  or 
is  being  taken  by  other  nations  or 
multilateral  groups; 

•  Whether  the  imposition  of  any 
particular  special  measure  would  create 
a  significant  competitive  disadvantage, 
including  any  undue  cost  or  burden 
associated  with  compliance,  for 
financial  institutions  organized  or 
licensed  in  the  United  States; 

•  The  extent  to  which  the  action  or 
the  timing  ofthe  action  would  have  a 
significant  adverse  systemic  impact  on 
Uie  international  pajmient,  clearance, 
and  settlement  system,  or  on  legitimate 
business  activities  involving  the 
particular  institution;  and 

•  The  effect  of  the  action  on  United 
States  national  security  and  foreign 
policy. 

3.  Procedures  for  Imposing  Special 
Measures 

In  this  proposed  rulemaking,  the    ** 
Secretary  seeks^o  impose  the  fifth 
special  measure  (31  U.S.C.  5318A(b){5)) 
against  Mayflower  Bank  and  Asia 
Wealth  Bank.  This  special  measure  may 
only  be  imposed  through  the  issuance  of 
a  regulation. 

B.  Burma,  Myanmar  Mayflower  Bank, 
and  Asia  Wealth  Bank 

1 .  The  Burmese  Anti-Money  Laundering 
Regime 

Burma  (also  known  as  Myanmar)  has 
no  effective  anti-money  laundering 
controls  in  place.  As  a  result,  in  June 
2001  Burma  was  designated  as  a  Non-    '^ 
Cooperative  Country  and  Territory 
(NCCT)  by  the  Financial  Action  Task 
Force  (FATF)  ^  for  its  lack  of  basic  anti- 
money  laundering  provisions  and  weak 
oversight  of  the  banking  sector. 
Following  the  designation  by  the  FATF, 
in  April  2002,  FinCEN  issued  an 
advisory  to  U.S.  financial  institutions  to 
give  enhanced  scrutiny  to  all 
transactions  originating  in  or  routed  to 
or  through  Burma,  or  involving  entities 
organized  or  domiciled,  or  persons 
maintaining  accounts,  in  Burma. 
Deficiencies  identified  by  FATF  and  the 
FinCEN  advisory  included: 

•  Burma  lacks  a  basic  set  of  anti- 
money  laundering  laws  or  regulations. 


(CFTC),  the  National  Credit  Union  Administration 
(NCUA),  and,  in  the  sole  discretion  of  the  Secretary, 
"such  other  agencies  and  interested  parties  as  the 
Secretary  may  find  to  be  appropriate."  The 
consultation  process  must  also  include  the  Attorney 
General  and  the  Secretary  of  State,  if  the  Secretary 
is  considering  prohibiting  or  imposing  conditions 
on  domestic  financial  institutions  maintaining 
correspondent  account  relationships  with  the 
designated  entity. 

3  For  further  information  on  the  FATF  go  to 
http-J/www.fatf-gafi.org. 
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•  Money  laundering  is  not  a  criminal 
offense  for  Grimes  other  than  drug 
trafficking  in  Burma. 

•  The  Bimnese  Central  Bank  has  no 
anti-money  laundering  regulations  for 
financial  institutions. 

•  Banks  licensed  by  Biuma  are  not 
legally  required  to  obtain  or  maintain 
identification  information  about  their 
customers. 

•  Banks  licensed  by  Burma  are  not 
required  to  maintain  transaction  records 
of  customer  accounts. 

•  Biuma  does  not  require  financial 
institutions  to  report  suspicious 
transactions. 

•  Burma  has  significant  obstacles  to 
international  co-cooperation  by  judicial 
authorities. 

In  Jvme  2002,  Burma  responded  to  this 
international  pressure  by  enacting  an 
anti-money  laundering  law  that 
purportedly  addresses  some  of  these 
^  deficiencies.  The  necessary  regulations 
required  for  its  effective 
implementation,  however,  are  not  in 
place.  As  a  result,  the  Burmese  anti- 
money  laundering  law  is  ineffective  and 
unenforceable,  and  cannot  be  regarded 
as  effectively  remedying  any  of  die 
identified  deficiencies.  Ehie  to  Burma's 
-  continuing  lack  of  progress,  the  FATF 
called  upon  its  member  jurisdictions  to 
impose  countermeasmes  on  Biuma  as  of 
November  3,  2003. 

The  United  States  continues  to 
recognize  that  Biuma  is  a  haven  for 
international  drug  trafGcking.  On 
January  31,  2003,  the  President  also 
signed  Presidential  Determination  No. 
2003-14,  identifying  Burma  as  a  major 
illicit  drug  producing  and/or  drug 
transiting  country  piusuant  to  section 
706(1)  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Year  2003 
(Pub.  L.  107-228),  and  as  a  country  that 
has  failed  demonstrably  during  the 
previous  twelve  months  to  adhere  to  its 
obligations  under  international  counter- 
narcotics  agreements  and  take  the 
measures  set  forth  in  section  489(a)(1)  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended  (FAA).  In  addition,  this  past 
year  Biuma  continued  to  be  named  as  a 
major  money  laundering  country.  A 
major  money  laundering  country  is 
defined  by  statute  as  one  "whose 
financial  institutions  engage  in  currency 
transactions  including  significant 
amounts  of  proceeds  bom  international 
i^^otics  trafficking."  FAA  section 
481(e)(7). 

2.  Mayflower  Bank  and  Asia  Wealth 
Bank 

Mayflower  Bank  was  incorporated  in 
1996  as  a  full-service  commercial  bank 
in  Rangoon,  Burma.  The  bank  maintains 
25  branches  and  has  1,153  employees. 


The  Banker's  Almanac  and  Dun  and 
Bradstreet  reports  indicate  that 
Mayflower  Bank  was  incorporated  in 
1994.  According  to  the  2003  Europe 
World  Yearbook,  the  chairman  of 
Mayflower  Bank  is  Kyaw  Win.  The 
1996-1997  Worldwide  Correspondents 
Guide  indicates  that  Mayflower  Bank 
claims  to  have  correspondent  accounts 
in  major  cities,  but  advises  readers  to 
contact  the  bank  for  more  information. 
The  current  issue  of  Thomson  Bank 
Directory  states  that  current  financial 
figures  for  the  bank  are  not  available. 

Asia  Wealth  Bank  started  its  banldng 
operation  in  1995  and  is  one  of  the 
largest  private  banks  in  Burma,  offering 
a  wide  variety  of  banking  services.  In 
August  2000,  Asia  Wealth  Bank  held  52 
percent  of  the  market  share  in  fixed 
deposits  of  Burmese  banks  (over  U.S. 
$23  billion).  At  the  end  of  March  2001, 
it  had  39  branches  with  a  total  of  3,200 
employees  (in  December  2002,  thm  and 
Bradstreet  indicated  only  2,200 
employees).  According  to  the  2003 
Europa  World  Yearbook,  Win  Maung  is 
the  Chairman  and  Aik  Htun  is  the  Vice- 
Chair. 

Presently  Burma  is  reported  to  have 
only  ten  local  private  banks,  and 
Mayflower  Bank  and  Asia  Wealth  Bank 
are  two  of  the  five  largest.  There  are  also 
five  state  run  (i.e.,  pubhc)  banks  in 
Burma.*  Other  reports  indicate  that 
there  may  be  as  many  as  20  private 
banks,  but  confirm  that  Mayflower  Bank 
and  Asia  Wealth  Bank  are  two  of  the 
leading  banks.  ^ 

C.  Economic  Sanctions 

On  July  28.  2003,  the  President  signed 
both  the  Burmese  Freedom  and 
Democracy  Act  of  2003  and  Executive 
Order  13310,  imposing  economic 
sanctions  on  Burma.  These  sanctions 
genereilly  include:  (1)  A  ban  on  the 
exportation  or  reexportation,  directly  or 
indirectly,  of  financial  services  to 
Burma;  (2)  the  blocking  of  property  and 
interests  in  property  of  the  State  Peace 
and  Development  Council  of  Burma  and 
three  state-owned  foreign  trade  banks 
that  are  in  the  United  States  or  in  the 
possession  or  control  of  U.S.  persons; 
and  (3)  a  ban  on  the  importation  of 
Burmese  goods  into  the  United  States. 
These  sanctions  build  on  an  investment 
ban  imposed  under  Executive  Order 
13047  issued  pursuant  to  the 
International  Emergency  Economic 
Powers  Act  (lEEPA)  on  May  20,  1997, 
and  a  recently  expanded  visa  ban  in 
place  since  October  1996.  The  new 
sanctions  have  frozen  hundreds  of 


thousands  of  dollars  of  assets  and  have 
disrupted  an  already  weak  economy, 
especially  in  the  important  garment 
sector  where  many  firms  have  closed  or 
moved  outside  of  Burma. 

Executive  Order  13310  prohibits 
broadly  the  provision  of  financial 
SOTvices  to  Burma  fi-om  the  United 
States  or  by  a  U.S.  person,  subject  to 
limited  exceptions.^  Since  the  President 
signed  the  Order,  however.  Treasury  has 
issued  several  licenses  to  permit 
transactions  with  Burma  for  certain 
specffied  purposes.  For  example, 
Treasury  issued  licenses  authorizing 
transactions  for  the  conduct  of  the 
official  business"  of  the  United  States 
Government,  the  United  Nations,  the 
World  Bank,  and  the  International 
Monetary  Fund,  and  non-commercial 
personal  remittances  of  up  to  $300  per 
household  per  quarter.  The  exemptions 
and  licenses  reflect  the  judgment  of  the 
United  States  that  certain  transactions 
are  necessary  and  appropriate,  even 
within  the  framework  of  this  sanctions 
regime. 

D.  The  Proposed  Section  31 1  Special 
hfeasures 

The  requirements  sought  to  be 
imposed  against  Mayflowei'  Bank  and 
Asia  Wealth  Bank  pursuant  to  Section 
311  reinforce  the  existing  restrictions  on 
transactions  with  Burma  that  are 
outlined  above,  and  are  a  necessary 
addition  to  the  Section  311  special 
measures  Treasury  seeks  to  impose  on  . 
the  jurisdiction  of  Burma.  Although 
they  are  similar  in  their  effect  on  these 
two  banks,  the  proposed  Section  311 
special  measures  differ  in  certain 
respects  and  serve  distinct  policy  goals 
fiom  the  economic  sanctions  imposed 
pursuant  to  Executive  Order  13310. 
Most  notably,  the  Section  311  special 
measures  will  not  permit  U.S.  financial 
institutions  to  maintain  indirect 
correspondent  accounts  even  to  conduct 
transactions  that  are  exempt  from,  or 
licensed  pursuant  to.  Executive  Order 
13310.  The  justification  for  this  absolute 
prohibition  lies  in  the  Secretary's 
determination  that  Mayflower  Bank  and 
Asia  Wealth  Bank  pose  an  unacceptable 
risk  of  money  laundering  and  other 
financial  crimes,  and  are  linked  to 
narcotics  traffickers.  The  specific 
information  concerning  these  two  banks 
justifies  theirexclusion  entirely  bom 
the  U.S.  financial  system.  This 
underscores  the  important  policy 
justification  for  the  Section  311  action- 
stemming  the  flow  of  illicit  funds  into 


■•  See  Official  MyanmaT  Finance  Ministry  Web 
site,  http://www.Myanmar.com. 
5  See  Xinhua  News  Agency,  March  8, 2002. 


^For  example,  the  prohibition  does  not  extend  to 
transactions  relating  to  certain  contracts  entered 
into  prior  to  May  21, 1997.  See  Executive  Order 
13310._S13. 
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the  U.S.  financial  system.  In  contrast, 
the  existing  sanctions  pursuant  to 
Executive  Order  13310  were  imposed 
for  di^rent  reasons,  including,  for 
example,  the  government  of  Burma's 
continued  suppression  of  the 
democratic  opposition. 

Moreover,  as  with  the  designation  of 
Burma  generally,  the  United  States  is 
sending  a  strong  message  to  other 
jurisdictions  and  financial  institutions 
to  take  similar  steps  to  cut  off  these  two 
banks  from  the  international  financial 
system  due  to  the  unacceptable  risk  of 
money  laimdering. 

Finally,  while  tne  proposed  special 
measures  applicable  to  all  Burmese 
financial  institutions  would  certainly 
apply  to  Mayflower  Bank  and  Asia 
Wealth  Bank,  a  separate  designation  is 
necessary.  The  special  measure 
Treasury  proposes  to  apply  to  all 
Burmese  financial  institutions 
incorporates  the  licenses  and 
exemptions  applicable  to  the  economic 
sanctions  under  Executive  Order  13310. 
These  exceptions  are  not  appropriate 
when  dealing  with  Mayflower  Bank  and 
Asia  Wealth  Bank,  given  their  affiliation 
with  narcotics  traffickers.  Also,  by 
separately  designating  these  two  banks, 
to  the  extent  Burma  responds  to  the 
international  call  and  begins  to    - 
implement  effective  anti-money 
laundering  controls,  Treasury  has  the 
flexibility  to  alter  the  special  measures 
applicable  to  all  Burmese  financial 
institutions  while  maintaining  the 
absolute  prohibition  against  these  two 
institutions.  The  separate  designation  of 
Mayflower  Bank  and  Asia  Wealth  Bank 
under  Section  311  also  fulfills  another 
important  goal  of  Treasury:  To  name 
publicly  institutions  posing  risks  to  the 
international  financial  system  and 
encourage  all  jurisdictions  to  exclude 
them. 

n.  Designation  oOf  ayflower  Bank  and 
Asia  Wealth  Bank  as  Financial 
Institutions  of  Primary  Money 
Laundering  Concern 

Based  upon  a  review  and  analysis  of 
relevant  information,  consultations  with 
relevant  agencies  and  departments,  and 
a  consideration  of  the  factors  outlined 
above,  the  Secretary  has  determined  that 
Mayflower  Bank  and  Asia  Wealth  Bank 
are  financial  institutions  of  primary 
money  laundering  concern.  See  the 
notice  published  elsewhere  in  this 
separate  part. 

The  S^setary  has  found  Mayflower 
Bank  and  Asia  Wealth  Bank,  both 
located  in  Burma,  to  be  of  primary 
money  laundering  concern  due  to  a 
number  of  factors,  including:  (1)  They 
are  licensed  in  Biuma,  a  jurisdiction 
wnth  inadequate  anti-money  laiuidering 


controh ;  (2)  individuals  owning  and 
controll  ng  both  banks  are  linked  to 
drug  tra  ficking  and  money  laundering, 
includii  g  using  the  banks  for  such 
purpose  i;  and  (3)  the  individuals  who 
own  an(   control  the  banks  are  linked  to 
the  Unit  ed  Wa  State  Army  (UWSA),  an 
organize  tion  involved  in  narcotics 
trafficking,  and  designated  as  significant 
narcotiqs  traffickers  under  the  Foreign 
Narcoti(  s  Kingpin  Designation  Act,^ 
and,  in  he  case  of  the  Asia  Wealth 
Bank,  tl  e  owners  are  linked  to 
organizt  d  crime. 

As  pp  )vided  by  section  311,  the 
Secretai  y  also  considered  the  following 
three  fa(  lors,  all  of  which  counsel  in 
favor  of  designating  both  banks: 

1.  The  I  xtent  to  Which  Such  Financial 
Instituti  ons.  Transactions,  or  Types  of 
Accounts  Are  Used  To  Facilitate  or 
Promot^  Money  Laundering  in  or 
Through  the  Jurisdiction 

The  Secretary  has  information  that 
Mayflower  Bank  is  owned  and 
controlled  by  convicted  narcotics 
traffickc  rs,  is  essentially  controlled  by 
the  UW  »A,  and  has  been  used  to 
facilitat  j  money  laundering.  For 
exampl(  t,  public  sources  indicate  that 
Mayflo\  irer  Bank  is  owned  by  Kyaw 
Win.  Hi  5  name  has  been  linked  to  a 
former  drug  lord  and  to  others  who  have 
been  idtntified  in  connection  with  the 
narcotios  trade."  Various  sources 
establisfi  the  connection  between 
officials  of  the  UWSA  and  Mayflower 
Bank,  both  in  terms  of  their  control  over 
the  insntution  as  well  as  the  use  of  the 
instituti  on  to  laimder  funds.^  The 
UWSA  )perates  an  extensive  drug 
trafficki  ag  operation. 

Asia  ^  Vealth  Bank,  one  of  Burma's 
largest  frivate  banks,  is  affiliated  with 
prominent  organizations  and  figures  in 
the  drug  trade,  including  members  of 
the  Kok  uig  ethnic  group  headed  by 
notorioi  is  druglord  Peng  Chia-Sheng. 
Eike  Hti  m,  the  vice  chairman  of  the 
bank,  his  been  specifically  identified  as 
having  Connections  with  Burma's 


'21  U.ac.  1901-1908,  8  U.S.C  1182. 

'  See  Tne  Age  Company  Limited  (Melbourne), 
"Burma's  Banking  Meltdown  Goes  Unnoticed 
Beyond  it^  Borders,"  March  20,  2003;  Asian 
Company  Profiles  Ltd.,  Mayflower  Bank  profile, 
July  3,  20t3. 

»The  Ffcancial  Times  reports  that  the  UWSA, 
one  of  thai  world's  largest  organizations  of  armed 
drug  tra^:kers,  has  taken  over  the  Mayflower  Bank 
in  Rango(^.  See  Heritage  Foundation  Reports, 
January  2io2.  A  Thailand  article  from  2002 
indicates  Jhat  the  UWSA  bought  shares  in  the 
Mayflow^  Bank  and  has  been  providing  assistance 
to  it,  describing  the  Bank  as  part  of  the  UWSA 
Business  i  jnpire.  See  Bangkok  Phuchatkan,  January 
2,  2002. 


narcotics  trade.^°  The  bank  has  also 
been  a  repository  for  funds  with  illicit 
origins,  and  counterfeit  notes.  ^^ 

2.  The  Extent  to  Which  Such 
Institutions,  Tmnsactions,  or  Types  of 
Accounts  Are  Used  for  Legitimate 
Business  Purposes  in  the  Jurisdiction 

In  response  to  economic  turmoil, 
Burma  recendy  suspended  the  banking 
operations  of  all  private  banks, 
including  Mayflower  Bank  and  Asia 
Wealth  Bank.  Although  it  appears  that 
-some  private  banks  may  be  conducting 
operations  despite  the  suspension,  it  is 
difficult  to  conduct  legitimate  business 
at  this  time.  Additionally,  Burmese  law 
does  not  allow  private  banks  to  eng£tge 
in  foreign  currency  transactions.  All 
foreign  currency  transfers  into  Btirma 
are  required  to  be  executed  by  one  of 
three  of  Burma's  state  banks  (Myanmar 
Economic  Bank,  Myanmar  Investment 
and  Commercial  Bank,  and  Myanmar 
Foreign  Trade  Banl^- 

Generally,  Burma's  poorly  regulated 
banking  system  and  ineffective  money 
laundering  legislation  have  created  a 
business  and  investment  environment 
conducive  to  the  use  of  drug-related 
proceeds  in  legitimate  commerce. 
Burma's  economy  continues  to  be 
vulnerable  to  drug  money  laundering 
because  of  its  under-regulated  financial 
system,  weak  anti-money  lavmdering 
regime,  and  policies  that  facilitate  the 
funneling  of  drug  money  into 
commercial  enterprises  and 
infrastructure  investment.  ^^  AccordLog 
to  a  March  1998  report  of  Jane's 
Intelligence  Review,  about  60  percent  of 
Burma's  private  investment  is  in  one 
way  or  another  related  to  narcotics. 

3.  The  Extent  to  Which  Such  AcUon  Is 
Sufficient  To  Ensure.  With  Respect  To 
Transactions  Involving  the  Jurisdiction 
and  Institutions  Operating  in  the 
Jurisdiction.  That  the  Purposes  of  the 
BSA  Continue  To  Be  Fulfilled,  and  To 
Guard  Against  International  Money 
Laundering  and  Other  Financial  Crimes 

A  determination  that  Mayflower  Bank 
and  Asia  Wealth  Bank — institutions 
operating  in  a  jurisdiction  with 
inadequate  anti-money  laundering  laws 
and  regulations,  believed  to  be 


">  See  Backman,  The  Age  (Melbourne),  March  20, 
2003;  Global  News  Wire,  BBC  Monitoring,  February 
14,  2003. 

"  As  recently  as  October  2002,  significant  funds 
from  Yang  Kya  Haw,  arrested  for  drug  trafficking, 
were  discovered  in  the  Asia  Wealth  Bank.  See 
Shanland  (internet  website),  February  19,  2003.  On 
April  30,  2002,  counterfeit  1,000  Kyat  notes  were 
found  at  the  Asia  Wealth  Bank  branch  in  Fa-an, 
Burma.  See  Oslo  Democratic  Voice  of  Burma,  May 
2,  2002. 

'2  See  U.S.  Department  of  State,  International 
Narcotics  Control  Strategy  Report,  March  2003.       i 
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controlled  by  drug  traffickers,  and 
believed  to  be  used  by  the  UWSA  and 
possibly  other  organized  crime  groups 
to  conduct  illegal  transactions — are  of 
primary  money  laimdering  concern 
plainly  furthers  the  purposes  of  the  BSA 
to-guard  against  international  money 
laundering  and  other  financial  crimes. 

m.  Imposition  of  Special  Measures 

As  a  result  of  the  designation  of 
Mayflower  Bank  and  Asia  Wealth  Bank 
as  primary  money  laundering  concerns, 
and  based  upon  consultations  and  the 
consideration  of  all  relevant  factors," 
the  Secretary  has  determined  that 
groimds  exist  for  the  imposition  of  the 
special  measure  authorized  by  section 
5318A(b)(5).  Thus,  the  proposed 
rulemaking  would  prohibit  covered 
financial  institutions  from  establishing, 
maintaining,  administering,  or 
managing  in  the  United  States  any 
correspondent  or  payable-through 
account  for,  or  on  behalf  of,  Mayflower 
Bank  or  Asia  Wealth  Bank.  This 
prohibition  would  extend  to  any 
correspondent  account  maintedned  for 
any  foreign  bank  if  the  account  is  used 
to  provide  banking  services  indirectly  to 
either  of  these  two  banks.  Financial 
institutions  covered  by  this  proposed 
rule  that  obtain  knowledge  that  this  is 
occurring  would  be  required  to  ensure 
that  any  such  account  no  longer  is  used 
to  provide  such  services,  including, 
where  necessary,  terminating  the 
correspondent  relationship  in  the 
manner  set  forth  in  this  rulemaking.  ^ 

In  imposing  this  special  measure,  the 
Secretary  has  considered  the  following 
pursuant  to  section  5318A(a)(4)(b): 

i.  Similar  Actions  Have  Been  or  Will  Be 
Taken  by  Other  Nations  or  Multilateral 
•Groups  Against  Burma  Generally 

hi  June  of  2001,  the  FATF  dfesignated 
Burma  as  an  NCCT,  resulting  in  FATF 
members  issuing  advisories  to  their 
financial  sectors  recommending 
enhanced  scrutiny  of  transactions 
involving  Burma.  In  April  2002  FinCEN 
issued  an  advisory  notifying  U.S. 
financial  institutions  that  they  should 
accord  enhanced  scrutiny  with  respect 
to  transactions  and  accounts  involving 
Burma.  In  October  2003.  FATF  called 
upon  its  33  members  to  take  additional 
coimtermeasiures  with  respect  to  Burma 
as  of  November  3,  2003.  Based  on 
informal  discussions  and  the  past 
practices  of  the  FATF  membership,  the 
majority  of  FATF  members  are  expected 
to  take  countermeasures,  including  all 
of  the  Group  of  Seven  countries.  The 


"For  purposes  of  this  action,  the  required 
consultation  with  the  Federal  functional  regulators 
was  performed  at  the  staff  level. 


countermeasures  imposed  by  such 
FATF  members  will  likely  include 
imposition  of  additional  reporting 
requirements,  issuance  of  advisories, 
shifting  the  burden  for  reporting 
obligations,  and/or  restrictions  on  the 
licensing  of  Burmese  financial 
institutions.  Imposition  of  the  fifth 
special  measure  against  Mayflower  Bank 
and  Asia  Wealth  Bank  (as  well  as  the 
jiu-isdiction  of  Burma)  is  consistent  with 
this  call  for  additional  countermeasures 
and  forms  part  of  an  international  effort 
to  protect  the  financial  system. 

2.  Imposition  of  the  Fifth  Special 
Measure  Would  Not  Create  a  Significant 
Competitive  Disadvantage,  Including 
Any  Undue  Cost  or  Burden  Associated 
With  Compliance,  for  Financial 
Institutions  Organized  or  Licensed  in 
the  United  States 

U.S.  financial  institutions  are  already 
prohibited  from  providing  financial 
services  to  Birnna,  imless  such  services 
are  exempted  or  licensed.  The 
imposition  of  the  fifth  special  measure 
potentially  imposes  a  broader 
prohibition  than  currently  exists  for  two 
reasons — it  would  preclude  maintaining 
correspondent  accounts  for  foreign 
branches  of  these  two  banks  and  the 
exemptions  and  licenses  do  not  apply. 
However,  on  balance,  it  is  unlikely  that 
the  imposition  of  the  fifth  special 
measure  will  create  any  significant 
additional  costs  or  place  U.S.  financial 
institutions  at  a  competitive 
disadvantage  with  respect  to  these  two 
institutions.  In  fact,  Treasury's  action  is 
intended  to  encourage  other 
jiu-isdictions  and  financial  institutions 
to  take  similar  steps  to  cut  off 
Mayflower  Bank  and  Asia  Wealth  Bank 
from  the  international  financial  system, 
which  would  further  minimize  any 
potential  competitive  disadvantage  for 
U.S.  financial  institutions. 

Moreover,  the  proposed  rule  would 
not  itself  require  U.S.  financieil 
institutions  to  perform  additional  due 
diligence  on  their  existing  foreign  bank 
correspondent  account  customers 
beyond  what  is  already  required  under 
existing  regulations. 

3.  The  Proposed  Action  or  Timing  of  the 
Action  Will  Not  Have  a  Significant 
Adverse  Systemic  Impact  on  the 
International  Payment,  Clearance,  and 
Settlement  System,  or  on  Legitimate 
Business  Activities  of  the  Two  Banks 

Private  banks,  such  as  Mayflower 
Bank  and  Asia  Wealth  Bank,  are  not 
permitted  to  deal  in  foreign  exchange. 
All  foreign  currency  transfers  into 
Burma  are  required  to  be  executed  by 
one  of  three  of  Burma's  state  banks. 
And,  as  noted  previously,  it  is  imlikely 


that  Mayflower  Bank  or  Asia  Wealth 
Bank  can  conduct  any  legitimate 
banking  operations  at  this  time. 
Therefore,  this  action  or  timing  of  the 
action  would  affect  neither  the 
international  payment,  clearance,  and 
settlement  system  nor  the  potential 
legitimate  banking  operations  of  the  two 
banks. 

4.  The  Proposed  Action  Would  Enhance 
the  National  Security  of  the  United 
States  and  Is  Consistent  With,  and  in 
Furtherance  of  United  States  Foivign 
Policy 

The  imposition  of  this 
countenneasiu-e  against  Mayflower 
Bank.  Asia  Wealth  Bank,  and  Burma  is 
part  of  an  overall  foreign  policy  strategy 
to  enhance  our  national  security 
through  comprehensive  economic  and 
political  sanctions  against  Burma. 

IV.  Section-by-Section  Analysis 

A.  Overview 

The  designation  published  elsewhere 
in  this  separate  part  and  this  proposed 
rule  are  intended  to  deny  Mayflower 
Bank  and  Asia  Wealth  Bank  access  to 
the  U.S.  financial  system  through 
correspondent  accoimts,  which  includes 
payable-through  accounts.  The 
proposed  rule  would  prohibit  certain 
U.S.  financial  institutions  bom 
establishing,  maintaining, 
administering,  or  managing 
correspondent  accounts  in  the  United 
States  for,  or  on  behalf  of,  Mayflower 
Bank  and  Asia  Wealth  Bank.  If  a  U.S. 
financial  institution  covered  by  this 
proposed  rulemaking  learns  that  a 
correspondent  account  that  it  maintains 
for  a  foreign  bank  is  being  used  by  that 
foreign  bank  to  provide  services 
indirectly  to  Mayflower  Bank  or  Asia 
Wealth  Bank,  the  U.S.  institution  must 
ensure  that  the  accoimt  no  longer  is 
used  to  provide  such  services, 
including,  where  necessary,  terminating 
the  correspondent  relationship.  As 
explained  below,  however,  the  proposed 
rule  does  not  itself  require  U.S.  financial 
institutions  to  perform  additional  due 
diligence  on  foreign  bank  customers. 

B.  Definitions 

Correspondent  account.  Section 
103.187(a)(1)  of  the  proposed  rule's 
definition  of  correspondent  account  is 
the  definition  contained  in  31  CFR 
103.175(d).  which  defines  the  term  to 
mean  an  accoimt  established  to  receive 
deposits  from,  or  make  payments  on 
behalf  of,  a  foreign  bank,  or  handle  other 
financial  transactions  related  to  the 
foreign  bank. 

In  the  case  of  a  U.S.  depository 
institution,  this  broad  definition  would 
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include  most  types  of  banking 
relationships  between  a  U.S.  depository 
institution  and  a  foreign  bank,  including 
payable-through  accounts. 

In  the  case  of  securities  broker- 
dealers,  futures  commission  merchants, 
introducing  brokers,  and  mutual  funds, 
a  correspondent  account  would  include 
any  accoun^that  permits  the  foreign 
bank  to  engage  in  (1)  trading  in 
securities  and  commodity  futures  or 
options,  (2)  funds  transfers,  or  (3)  other 
types  of  financial  transactions. 

Treasury  is  using  the  same  definition 
for  purposes  of  the  proposed  rule  as  that 
established  in  the  final  rule 
implementing  Sections  313  and  319(b) 
of  the  Act  '*  with  the  notable  exception 
that  the  term  also  applies  to  such 
accounts  maintained  by  futures 
commission  merchants,  introducing 
brokers,  and  mutual  funds. 

Covered  financial  institution.  Section 
103.187(a)(2)  of  the  proposed  rule 
defines  covered  financial  institution  to 
mean  all  of  the  following:  any  insured 
bank  (as  defined  in  section  3(h)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(h));  a  commercial  bank  or 
trust  company;  a  private  banker;  an 
agency  or  branch  of  a  foreign  bank  in 
the  United  States;  a  credit  union;  a  tlmft 
institution;  a  corporation  acting  imder 
section  25A  of  the  Federal  Reserve  Act 
(12  U.S.C.  611  et  seq.y,  a  broker  or  dealer 
registered  or  required  to  register  with 
the  SEG  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.);  a 
futures  commission  merchant  or  an 
introducing  broker  registered,  or 
required  to  register,  with  the  CFTC 
under  the  Commodity  Exchange  Act  (7 
U.S.C.  1  et  seq.y,  and  an  investment 
company  (as  defined  in  section  3  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-3))  that  is  an  open-end 
company  (as  defined  in  section  5  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-5))  that  is  registered,  or 
required  to  register,  with  the  SEC 
pursuant  to  that  Act. 

Myanmar  Mayflower  Etank.  Section 
103.187(a)(3)  of  die  proposed  rule 
defines  Myanmar  Mayflower  Bank  to 
include  all  headquarters,  branches,  and 
offices  operating  in  Burma  or  in  any 
jurisdiction.  This  definition  does  not 
include  subsidiaries. 

Asia  Wealth  Bank.  Section 
103.187(aX4)  of  the  proposed  rule 
defines  Asia  Wealth  Bank  to  include  all 
headquarters,  branches,  and  offices 
operating  in  Burma  or  in  any 
jurisdiction.  Similarly,  this  definition 
does  not  include  subsidiaries. 


"67  FR  60502  (Sq>tember  26, 2002),  codified  at 
31 CFR  103.17S(dXl). 


C.  Requi  rements  for  Covered  Financial 
Institutit  ms 

1.  Prohi  lition  on  Correspondent 
Accoun  5 

Sectia  n  103.187(b)(1)  of  the  proposed 
rule  pro  libits  all  covered  financial 
institutii  ms  from  establishing, 
maintaii  dng,  administering,  or 
managii  g  a  correspondent  or  payable- 
through  account  in  the  United  States 
for,  or  oi  I  behalf  of,  Mayflower  Bank  or 
Asia  We  ilth  Bank.  The  prohibition 
would  r  tquire  all  covered  financial 
institutions  to  review  their  account 
records  to  determine  that  they  maintain 
no  accounts  directly  for,  or  on  behalf  of, 
either  b)  nk. 

2.  Prohi  )ition  on  Indirect 
Correspi  indent  Accounts 

Undei  section  103.187  (b)(2)  of  the 
propose  1  rule,  if  a  covered  financial 
institution  obtains  knowledge  that  a 
correspondent  or  payable-through 
accountjthat  it  maintains  for  a  foreign 
bank  is  being  used  by  that  foreign  bank 
to  provide  services  indirectly  to 
Mayflower  Bank  or  Asia  Wealth  Bank, 
the  U.S.  institution  must  ensure  that  the 
account  no  longer  is  used  to  provide 
such  set  (aces,  including,  where 
necessaiy,  terminating  the 
correspondent  relationship.  In  contrast 
to  the  obligation  placed  on  covered 
financial  institutions  to  identify 
correspondent  accoimts  maintained 
directly  jfor,  or  on  behalf  of,  a  Burmese 
financial  institution  in  section 
103.187|b)(l),  this  section  would  not 
itself  inapose  an  independent  obligation 
on  cove^d  financial  institutions  to 
review  Or  investigate  correspondent 
accouniB  they  maintain  for  foreign 
banks  td  ascertain  whether  such  foreign 
banks  aie  using  the  account  to  provide 
services  to  Mayflower  Bank  or  Asia 
Wealth  Bank.  Instead,  if  covered 
financial  institutions  become  aware, 
through]  due  diligence  that  is  otherwise 
appropnate  or  required  under  existing 
anti-money  laimdering  obligations,  that 
a  foreigi  bank  is  using  its  correspondent 
account  to  provide  baulking  services 
indirectly  to  Mayflower  Bank  or  Asia 
Wealth  Bank,  then  .the  covered  financial 
institutions  must  ensure  that  the 
account  is  no  longer  used  for  such 
purposes.  This  reflects  the  approach 
taken  iq  the  proposed  rulemaking 
imposiqg  special  measures  against 
Nauru.  *B 

Additionally,  when  a  covered 
financial  institution  becomes  aware  that 
a  foreigti  bank  customer  is  using  a 
correspondent  accoimt  to  provide 
services  to  either  of  the  two  designated 

-  - 


banks  indirecdy,  the  covered  financial 
institution  may  afford  that  foreign  bank 
customer  a  reasonable  opportunity  to 
take  corrective  action  prior  to 
terminating  the  U.S.  cocrespondent 
account.  Should  the  foreign  bank 
customer  refuse  to  comply,  or  if  the 
covered  financial  institution  cannot 
obtain  adequate  assurances  that  the 
account  will  no  longer  be  used  for 
impermissible  purposes,  the  covered 
financial  institution  must  terminate  th# 
account  in  accordance  with  this 
regulation.  Treasury  has  also 
incorporated  the  requirement  of 
termination  within  a  reasonable  period 
of  time  and  the  reinstatement  of  a 
terminated  correspondent  account 
foimd  in  the  final  regulation 
implementing  sections  313  and  319(b) 
oftheAct.«- 

3.  Reporting  and  Recordkeeping  Not 
Required 

Section  103.187(b)(3)  of  the  proposed 
rule  states  that  it  does  not  impose  any 
reporting  or  recordkeeping  requirement 
upon  any  covered  financial  institution 
that  is  not  otherwise  required  by 
applicable  law  or  regulation. 

V.  Designation  of  Majrflower  Bank  and 
Asia  Wealth  Bank  as  Financial 
Institutions  of  Primary  Money 
Laundering  Concern 

Effective  November  18,  2003, 
Mayflower  Bank  and  Asia  Wealth  Bank, 
were  designated  by  the  Secretary  of  the 
Treasury  as  financial  institutions  of 
primary  money  laundering  concern 
under  31  U.S.C.  5318A,  as  added  by 
Section  311(a)  of  the  Act.  See  the  notice 
published  elsewhere  in  this  separate 
part, 

VI.  Public  Coounents  Requested 

Comments  are  invited  from  all 
interested  persons  concerning  this 
proposed  ridemaking,  and  are 
specifically  sought  horn  the  financial 
sector,  including  domestic  financial 
institutions  and  agencies,  concerning 
the  appropriateness  and  effectiveness  of 
this  particular  special  measure,  the 
ability  to  comply  with  the  special 
measure,  and  any  competitive 
disadvantage,  cost,  or  burden  associated 
with  compliaiu».     " 

Vn.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  sulratantial 
number  of  small  entities.  As  explained 
above,  financial  institutions  covered  by 
this  proposed  rulemaking  are  already 


68  Fi  18917  (April  17^2003). 


">67  FR  60S62  (Septembar  26, 2002)  (codified  at 
31  CFR  103.177). 
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prohibited  luider  existing  sanctions 
from  maintaining  correspondent 
accoimts  for  Mayflower  Bank  and  Asia 
Wealth  Bank.  Given  the  limitations 
placed  by  the  Burmese  govenunent  on 
the  international  activities  of  these 
banks,  Treasury  and  FinCEN  believe 
that  few  foreign  correspondent  bank 
customers  of  small  U.S.  financial 
institutions  covered  by  the  proposed 
rulemaking  will  themselves  maintain 
correspondent  accoimts  fbr  Mayflower 
Bank  or  Asia  Wealth  Bank.  Treasiuy  and 
FinCEN  specifically  request  comment 
on  the  extent  to  which  the  prohibition 
contained  in  the  proposed  rule  would 
affect  small  U.S.  financial  institutions 
beyond  obligations  already  imposed  by 
existing  economic  sanctions. 

Vm.  Executive  Order  12866 

Because  this  rule  involves  a  foreign 
affairs  function  of  the  United  States,  it 
is  not  subject  to  Executive  Order  12866, 
"Regulatory  Planning  and  Review." 

List  of  Subjects  in  31  CFR  Part  103 

'Banks  and  banking,  Brokers,  Counter- 
money  laundering.  Counter-terrorism, 
Currency,  Foreign  banking,  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

-    For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  103  is  proposed 
to  be  amended  as  follows: 

PART  103— HNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5314,  5316-5332;  title  ID, 
sec.  311,  312,  313,  314,  319,  326,  352,  Pub.L. 
107-56.  115  Stat.  307;  12  U.S.C.  1818;  12 
U.S.C.  1786(q). 


2.  Subpart  I  of  part  103  is  proposed 
to  be  amended  by  adding  §  103.187 
under  the  undesignated  centerheading 
"SPECIAL  DUE  DIUGENCE  FOR 
CORRESPONDENT  ACCOUNTS  AND 
PRIVATE  BANKING  ACCOUNTS"  to 
read  as  follows: 

§  1 03.1 87    Special  niMSures  against 
Myanmar  Mayfloww  Banic  and  Asia  Waalth 
BaniL 

(a)  Definitions.  For  piuposes  of  this 
section: 

(1)  Correspondent  account  has  the 
same  meaning  as  provided  in 

§  103.175(d). 

(2)  Covered  financial  institution  has 
the  same  meaning  as  provided  in 

§  103.175(f)(2)  and  also  includes  the 
following: 

(i)  A  futiues  commission  merchant  or 
an  introducing  broker  registered,  or 
required  to  register,  with  the 
Commodity  Futures  Trading 
Commission  imder  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  seq.);  and 

(ii)  An  investment  company  (as 
defined  in  section  3  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-5)) 
that  is  an  open-end  company  (as  defined 
in  section  5  of  the  Investment  Company 
Act  (15  U.S.C.  80a-5))  and  that  is 
registered,  or  required  to  register,  with 
the  Seciuities  and  Exchange 
Commission  pursuant  to  that  Act. 

(3)  Myanmar  Mayflower  Bank  means 
all  headquarters,  branches,  and  offices 
of  Myanmar  Mayflower  Bank  operating 
in  Burma  or  in  any  jiu-isdiction. 

(4)  Asia  Wealth  Bank  means  all 
headquarters,  branches,  and  offices  of 
Asia  Wealth  Bank  operating  in  Burma  or 
in  any  jurisdiction. 

(b)  Requirements  for  covered  financial 
institutions— {!)  Prohibition  on 
correspondent  accounts.  A  covered 
financial  institution  shall  terminate  any 
correspondent  account  that  is 
established,  maintained,  administered, 
or  managed  in  the  United  States  for,  or 


on  behalf  of,  Myanmar  Mayflower  Bank 
or  Asia  Wealth  Bank. 

(2)  Prohibition  on  indirect 
correspondent  accounts,  (i)  If  a  covered 
financial  institution  has  or  obtains 
knowledge  that  a  correspondent  account 
established,  maintained,  administered, 
or  managed  by  that  covered  financial 
institution  in  the  United  States  for  a 
foreign  bank  is  being  used  by  the  foreign 
bank  to  provide  banking  services 
indirectly  to  Myanmar  Mayflower  Bank 
or  Asia  Wealth  Bank,  the  covered 
financial  institution  shall  ensure  that 
the  correspondent  accoimt  is  no  longer 
used  to  provide  such  services, 
including,  where  necessary,  terminating 
the  correspondent  account;  and 

(ii)  A  covered  financial  institution 
required  to  terminate  an  accoimt 
pursuant  to  paragraph  (b)(2)(i)  of  this 
section: 

(A)  Shall  do  so  within  a  commercially 
reasonable  time,  and  shall  not  permit 
the  foreign  bank  ta  establish  any  new 
positions  or  execute  any  transactions 
through  such  account,  other  than  those 
necessary  to  close  the  account;  and 

(B)  May  reestablish  an  accoimt  closed 
pursuant  to  this  paragraph  if  it 
determines  that  Uie  account  will  not  be 
used  to  provide  banking  services 
indirectly  to  Myanmar  Mayflower  Bank 
or  Asia  Wealth  Bank. 

(3)  Reporting  and  recordkeeping  not 
required.  Nothing  in  this  section  shall 
require  a  covered  financial  institution  to 
maintain  any  records,  obtain  any 
certification,  or  to  report  any 
information  not  otherwise  required  by 
law  or  regulation. 

Dated:  November  19,  2003. 
Vt^lliam  F.  Baity, 

Acting  Director.  Financial  Crimes 
Enforcement  Network. 

[FR  Doc.  03-29288  Filed  11-24-03;  8:45  am] 
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Proclamation  7738  of  November  21,  2003 
Thanksgiving  Day,  2003 


By  the  President  of  the  United  States  of  America   '  i 

A  Proclamation 

Each  year  on  Thanksgiving,  we  gather  with  family  and  friends  to  thank 
God  for  the  many  blessings  He  has  given  us,  and  we  ask  God  to  continue 
to  guide  and  watch  over  our  coimtry. 

Almost  400  years  ago,  after  surviving  their  first  winter  at  Plymouth,  the 
Pilgrims  celebrated  a  harvest  feast  to  give  thanks.  George  Washington  pro- 
claimed the  first  National  Day  of  Thanksgiving  in  1789,  and  Abraham  Lincohi 
revived  the  tradition  during  the  Civil  War.  Since  that  time,  our  citizens 
have  paused  to  express  thanks  for  the  bounty  of  blessings  we  enjoy  and 
to  spend  time  with  family  and  friends.  In  want  or  in  plenty,  in  times 
of  challenge  or  times  of  calm,  we  always  have  reasons  to  be  thankful. 

America  is  a  land  of  abimdance,  prosperity,  and  hope.  We  must  never 
take  for  granted  the  things  that  make  our  country  great:  a  firm  foundation 
of  freedom,  justice,  and  equality;  a  belief  in  democracy  and  the  rule  of 
law;  and  our  fundamental  rights  to  gather,  speak,  and  worship  freely. 

These  liberties  do  not  come  without  cost.  Throughout  history,  many  have 
sacrificed  to  preserve  oiu-  freedoms  and  to  defend  peace  around  the  world. 
Today,  the  brave  men  and  women  of  our  military  continue  this  noble  tradi- 
tion. These  heroes  and  their  loved  ones  have  the  gratitude  of  our  Nation. 

On  this  day,  we  also  remember  those  less  fortimate  among  us.  They  are 
our  neighbors  and  our  fellow  citizens,  and  we  are  committed  to  reaching 
out  to  them  and  to  all  of  those  in  need  in  our  communities. 

This  Thanksgiving,  we  again  give  thanks  for  all  of  our  blessmgs  and  for 
the  freedoms  we  enjoy  every  day.  Our  Founders  thanked  the  Almighty 
and  humbly  sought  His  wisdom  and  blessing.  May  we  always  live  by  that 
same  trust,  and  may  God  continue  to  watch  over  and  bless  the  United 
States  of  America. 

NOW.  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Thursday.  November 
27.  2003,  as  a  National  Day  of  Thanksgiving.  I  encourage  Americans  to 
gather  in  thefr  homes,  places  of  worship,  and  community  centers  to  share 
the  spirit  of  understanding  and  prayer  and  to  reinforce  ties  of  family  and 
community. 
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»S  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 

No'  rember,  in  the  year  of  our  Lord  two  thousand  three,  and  of 

Independence  of  the  United  States  of  America  the  two  hundred  and 


IN  WTTNE 
day  of 
the 
twenty-eighlth 


(^ 


[FR  Doc.  03-29643 

Filed  11-24-03:  10:46  am] 
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Executive  Order  13318  of  November  21,  2003 
Presidential  Management  Fellows  Program 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302 
of  title  5,  United  States  Code,  and  in  order  to  provide  for  the  recruitment 
and  selection  of  outstanding  employees  for  service  in  public  sector  manage- 
ment, it  is  hereby  ordered  as  follows: 

Section  1.  There  is  hereby  constituted  the  Presidential  Management  Fellows 
Program.  The  purpose  of  the  Program  is  to  attract  to  the  Federal  service 
outstanding  men  and  women  from  a  variety  of  academic  disciplines  and 
career  paths  who  have  a  clear  interest  in,  and  commitment  to,  excellence 
in  the  leadership  and  management  of  public  policies  and  programs.  Individ- 
uals selected  for  the  Program  shall  be  known  as  Presidential  Management 
Fellows  (PMFs)  or  Senior  Presidential  Management  Fellows  (Senior  PMFs). 
Sec.  2.  (a)  Individuals  eligible  for  appointment  as  a  PMF  under  this  order 
are  those  who,  in  pursuing  a  course  of  study  at  the  graduate  level,  have 
demonstrated  both  exceptional  abiUty  and  the  commitment  to  which  section 
1  refers.  Such  iiidividuals  at  the  time  of  application  must  have  received, 
or  must  expect  to  receive  soon  thereafter,  an  appropriate  advanced  degree 
as  defined  by  the  Director  of  the  Office  of  Personnel  Management  (OPM). 
(b)  Individuals  eligible  for  appointment  as  a  Senior  PMF  under  this  order 
are  those  who  have,  through  extensive  work  experience,  demonstrated  both 
exceptional  leadership  or  analytical  ability  and  the  commitment  to  which 
section  1  refers. 

Sec.  3.  The  Director  of  OPM  shall  prescribe  appropriate  merit-based  rules 
for  the  recruitment,  nomination,  assessment,  selection,  appointment,  place- 
ment, and  continuing  career  development  of  fellows,  including  rules  that: 

(a)  reserve  to  the  head  of  a  department  or  agency  or  component  within 
the  Executive  Office  of  the  President  (EOP)  the  authority  to  appoint  a  fellow 
who  is  to  be  employed  in  that  department,  agency,  or  component; 

(b)  provide  for  nomination  by  universities  and  colleges,  through  competi- 
tive selection  processes,  of  eligible  individuals  for  consideration  for  appoint- 
ment as  PMFs; 

(c)  carry  out  the  policy  of  the  United  States  to  ensure  equal  employment 
opportunities  for  employees  without  discrimination  because  of  race,  color, 
religion,  sex,  or  national  origin;  and 

(d)  ensure  the  application  of  appropriate  veterans'  preference  criteria. 
Sec.  4.  (a)  Fellows  shall  be  appointed  to  positions  in  either: 

(1)  Schedule  A  of  the  excepted  service;  or 

-(2)  an  agency  or  component  vdthin  the  EOP  excepted  from  the  competitive 
service. 

(b)  Appointments  imder  subsection  (a)  shall  not  exceed  2  years  in  duration 
uiiless  extended  by  the  head  of  the  department  or  agency  or  component 
within  the  EOF,  with  the  concurrence  of  the  Director  of  OPM,  for  a  period 
not  to  exceed  1  additional  year. 

(c)  The  following  principles  and  policies  shall  govern  service  and  tenure 
by  fellows: 

(1)  responsibilities  assigned  to  a  PMF  shall  be  consistent  with  the  PMF's 
educational  backgroimd  and  career  interests,  and  the  pinposes  of  the  Program; 
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and  responsibilities  assigned  to  a  Senior  PMF  shall  be  consistent  with  the 
Senior  PMF's  experience  and  career  interests,  and  the  purposes  of  the  Pro- 
gram;        I 

(2)  continuation  of  a  fellow's  appointment  shall  be  contingent  upon  satis- 
factory penformance  by  the  fellow  throughout  the  fellowship  appointment; 

(3)  except  as  provided  in  paragraph  (4)  of  this  subsection,  service  as 
a  fellow  sliall  confer  no  right  to  further  Federal  employment  in  either  the 
competitiv( )  or  excepted  service  upon  the  expiration  of  the  fellow's  appoint- 
ment; and 

(4)  comp  Btitive  civil  service  status  may  be  granted  to  a  fellow  who  satisfac- 
torily comsletes  the  Program  and  meets  such  other  requirements  as  the 
Director  of  OPM  may  prescribe.  A  fellow  appointed  by  an  agency  excepted 
from  the  c6mpetitive  service  may  also  be  appointed  to  a  permanent  position 
in  an  excepted  service  agency  without  further  competition. 

Sec.  5.  The  Director  of  OPM  shall  provide  for  an  orderly  transition,  including 
with  respe:t  to  nominations,  selection  processes,  and  appointments,  from 
the  Presidential  Management  Litem  Program  established  by  Executive  Order 
12364  of  May  24,  1982,  to  the  Presidential  Management  Fellows  Program 


[FRDoc.  0^29644  ' 
Filed  11-24-03;  10:46  am) 
Billing  code  3195-01-P 


establishec 
who  were 
12364  and 
service  are 


continue  ti  eir  internships  under  the  terms  of  Executive  Order  12364. 


ThB 


t) 


Sec.  6. 

necessary 

Sec.  7.  Executive  Order  12364  is  superseded,  except  as  provided  in  section 
5  of  this 


on  ler. 
This 


order  is  not  intended  to,  and  does  not,  create  any  right  or 
antive  or  procedural,  enforceable  at  law  or  in  equity  by  any 
agaiilst  the  United  States,  its  departments,  agencies,  instrumentalities 
its  officers  or  employees,  or  any  other  person. 


benefit,  substantive 

party 

or  entities, 


THE  WHriE 
November 


by  this  order.  Until  that  transition  is  provided  for,  individuals 

selected  or  appointed  under  the  provisions  of  Executive  Order 

who  have  not  completed  their  scheduled  periods  of  excepted 

hereby  redesignated  as  Presidential  Management  Fellows,  and 


Dfrector  of  OPM  shall  prescribe  such  regulations  as  may  be 
carry  out  the  purposes  of  this  order. 


U^ 


HOUSE, 
21,  2003. 
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REMNOERS 

The  Mams  in  this  1st  were 
edHoriaMy  cocnpHed  as  an  aid 
to  FMteial  Register  users. 
Induskxi  or  exclusion  from 
this  Kst  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  25, 
2003 

ENVmONMENTAL 
PROTECTION  AGENCY  _ 

Air  quality  implementation 

plans;  approval  and 

promulgalion;  various        ^ 

States: 

Pennsylvania;  published  9- 
2&03 
PEACE  CORPS 
Standards  of  cortduct; 

published  11 -25^ 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Anhral  and  Plant  Health 
Inepectlon  Service 

Viruses,  serums,  toxins,  etc.: 
Bovir>e  virus  diarrtiea  and 
bovine  rhinotracheitis 
vaccines;  standard 
■  requirements;  comments 
due  t>y  12-5-03;  put>lished 
10-6-03  [FR  03-25252] 

COMMERCE  DEPARTMENT 
National  Oceanic  and    " 
AtHMMpherlc  Administration 

Fishery  consenration  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  12-1- 
03;  published  10-16-03 
[FR  03-26074] 

Gulf  of  Alaska  groundfish; 
comments  due  by  12-4- 
03;  published  11-4-03 

-  (FR  03-27605] 

DEFENSE  DEPARTMENT 

Acquisition  regulatkxis: 
Indian  Incentive  Program; 
comments  due  by  12-1- 
03;  published  10-1-03  [FR 
03-24629] 

Service  contracts  and  task 
orders  approval; 
comments  due  by  12-1- 
03;  published  10-1-03  [ER 
03-24627] 

EDUCATION  DEPARTMENT 

Grants: 
Faith-based  organizations; 
eligibility  to  partkapate  in 


direct  grarrt,  Statf- 
administered, 
such  programs; 
due  by  12-1-03; 
9-30-03  [FR  03-a 

ENERGY  DEPARTMl 
Energy  Efficiency 
Renewable  Energy  Office 

Consumer  products; 
conservation  progr; 
Energy  conservati 
standards  and  te 
procedures— 
Ctotfies  washers;! 
comments  duaiby  12-1- 
03;  published  jO-31-03 
[FR  03-27468] 
Ctothes  washers.! 
comments  duel  by  12-1- 
03;  published  ^0-31-03 
[FR  03-27469] 

ENERGY  DEPARTMENT 
Federal  Energy  Regjilatory 
Commission 

Electric  rate  and  corpon 
regulation  filings:    | 
Virginia  Electric  &  ^ower 
Co.  et  al.;  OpenJFor 
comments  until  farther 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGEMCY 

and 
plans 
facitties  and 


srate 


Air  programs;  approval 
promulgation;  Statel  ■ 
for  designated  •'»~'* 
pollutants: 
Puerto  Rico;  comn^nts 
by  12-1-03;  put>IUhed 
31-03  [FR  03-27  «3] 

Air  quality  implement  ition 
plans;  approval  an( 
promulgation;  variois 
States;  air  quality  \  is 
purposes;  designatoi 

arAae* 


areas: 


due 
10- 


l^lanning 
m  of 


Arizona;  commentsi  due  by 

12-3-03;  publfsh<d  11-3- 

03  [FR  03-27265 1 
Air  quality  implementation 
plans;  approval  ani 
promulgation;  various 
States:  | 

California;  commerts  due  t>y 

12-1-03;  pubKshid  10-30- 

03  [FR  03-27267) 
Kentucky;  commerts  due  t^ 

12-3-03;  pubUshid  11-3- 

03  [FR  03-2755t 

Missouri;  comments  due  by 
12-1-03;  pubUshed  10-30- 
03  [FR  03-27261] . 

Montana  and  Wyoming; 
commerrts  due  Iw  12-5- 
03;  published  1lf5-03  [FR 
03-27265] 
Air  quality  planning  burposes; 

designatkxi  of  are^: 

Califomia;  commertts  due  t>y 
12-1-03;  pubKshtd  10-31- 
03  [FR  03-2748;  ] 


Environmental  statements;   . 
availability,  etc.: 
Coastal  nonpoint  pollutkm 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  furttier  notne; 
published  10-16-03  [FR 
03-26087] 
Hazardous  waste  program 
authorizatkms: 
South  Dakota;  comments 
due  by  12-3-03;  published 
11-3-03  [FR  t)3-27553] 
PestKides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Vinctozolin;  comments  due 
by  12-1-03;  published  9- 
30-03  [FR  03-24782] 
Zinc  phosphkte;  comments 
due  by  12-1-03;  publisfied 
9-30-03  [FR  03-24844] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  12-1-03;  published 
10-30-03  [FR  03-27161] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Radio  spectrum,  efficient  use 
promotion;  secondary 
maricets  dievelopment; 
regulatory  barriers 
elimination;  comments  due 
by  12-5-03;  published  11- 
25-03  [FR  03-29193] 
Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  12-1-03;  publisfrad 
10-22-03  [FR  03-26682] 
Television  stations;  table  of 
assignments: 

New  Yoric  comments  due 
by  12-1-03;  published  10- 
31-03  [FR  03-27430] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimk:robial  new  animal 
drugs  with  regard  to  tfieir 
microbiological  effects  on 
bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notk:e;  published  10-27-03 
[FR  03-27113] 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 
Artk:les  conditionally  free, 
subject  to  reduced  rate, 
etc.: 


Carit)bean  Basin  Economk: 
Recovery  Act;  brassieres; 
preferential  treatment; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24796] 
Drawt)ack: 
MercharKlise  processing 
fees;  daim  eligibility 
t>ased  on  sut>stitutk>n  of 
finished  petroleum 
derivatives;  comments  due 
by  12-1-03;  published  10- 
2-03  [FR  03-24856] 
INTERIOR  DEPARTMENT 
Flah  and  WlMiife  Service 
Endangered  and  threatened  • 


Critical  habitat 
designations — 
Tennessee  and 
Cumt)eriand  River  Basin 
mussels;  technk^l 
correction;  comments 
due  by  12-5-03; 
published  10-6-03  [FR 
03-25184] 
Scarlet-cfiested  parakeet 
and  turquoise  parakeet; 
comments  due  by  12-1- 
.  03;  published  9-2-03  [FR 
03-22225] 
Migratory  bird  permits: 
Icelandk;  ekJerdown; 
importation;  comments 
due  by  12-4-03;  put>lished 
9-5-03  [FR  03-22298] 

INTERIOR  DEPARTMENT 
MInarala  Management 
Servica 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operatk>ns: 
Incklent  reporting 
requirements;  comments 
due  by  12-5-03;  published 
7-31-03  [FR  03-19459] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
atKmdoned  mine  land 
redamatkm  plan 
sut)missk>ns: 

Cotorado;  comments  due  by 
12-5-03;  published  11-20- 
03  [FR  03-28996] 

JUSTICE  DEPARTMENT 

Grants: 
Religious  organizatrans; 
partkapation  in  department 
programs;  equal  treatment 
of  all  progr£im 
partKipants;  comments 
due  by  12-1-03;  published 
9-30-03  [FR  03-24294] 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Workforce  Investment  Act; 
nondiscriminatk>n  and  equal 
opportunity  provisk)ns: 


i«l 
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Religious  activities;  Federal 
financial  assistance; 
comments  due  t>y  12-1- 
03;  put)lished  9-30-03  [FR 
03-24296] 

LABOR  DEPARTMENT 

Workfbrce  Investment  Act; 
nondiscrimination  and  equal 
opportunity  provisions: 
Religious  activities;  Federal 

financial  assistance; 

comments  due  t>y  12-1- 

03;  put)iished  9-30-03  [FR 

03-24296] 

NATIONAL  CREDIT  UMON 
AOMMSTRATION 

Credit  unions: 
Conversion  of  insured  credit 
unions  to  mutual  savings 
banks;  information 
disclosure;  comments  due 
by  12-1-03;  published  10- 
1-03  [FR  03-24762] 
Suretyship  and  guaranty 
requirements;  maximum 
borrowing  authority; 
comments  due  tiy  12-1- 
03;  published  10-1-03  [FR 
03-24761] 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  12-1-03;  published 
10-3(W)3  [FR  03-27310] 

INTERIOR  DEPARTMENT 
NaUenal  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Fee  rates;  comments  due 
by  11-30-03;  published 
10-8-03  [FR  03-25472] 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 

employees: 

Federal  Employees  Health 
Benefits  Children's  Equity 
Act  of  2002; 

implementation;  comments 
due  by  12-1-03;  published 
10-1-03  [FR  03-24792] 
Prevailing  rate  systems; 

comments  due  by  12-1-03; 


published  10-31-03  [FR  03- 
27382] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

>  Investnrtent  companies: 

Fund  of  funds  Investments; 
investment  company's 
abWIfy  to  acquire  shares 
of  anotfier  investment 
company  broadened; 
registration  forms 
amended;  comments  due 
by  12-3-03;  published  10- 
8-03  [FR  03-25336] 

TRANSPORTATION 
DEPARTMENT 
Federal  AviaUon 
Administration 

Ainworthiness  directives: 
Airtxjs;  comments  due  by 

12-1-03;  published  10-30- 

03  [FR  03-27323] 
Australia  Pty  Ltd.; 

Aerospace  Technologies; 

comments  due  t>y  12-4- 

03;  published  10-24-03 

[FR  03-26899] 
Boeing;  comments  due  by 

12-1-03;  published  11-4- 

03  [FR  03-27672] 

Bonnbardien  comments  due 
by  12-1-03;  published  10- 
31-03  [FR  03-27426] 

General  Electric  Co.; 
comments  due  tiy  12-2- 
03;  ptAfished  10-3-03  [FR 
03-25000] 

McDonnell  Douglas; 
commerrts  due  by  12-1- 
03;  published  10-15-03 
[FR  03-25979] 

Saab;  comments  due  by  12- 
1-03;  published  10-30-03 
[FR  03-27321] 
Class  E  airspace;  comments 

due  by  12-5-03;  published 

10-21-03  [FR  03-26560] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Infonmation  collection 
responses;  electronic 


transmittal  options; 
comments  due  by  12-5-03; 
published  11-5-03  [FR  03- 
27761] 

TREASURY  DEPARTMENT 
internal  Revenue  Service 
Income  taxes: 
Consolidated  retum 
regulations— 

Section  108  application  to 
consolidated  group 
members;  indebtedness 

income  disctiarge; 
cross-reference; 
comments  due  by  12-3- 
03;  published  9-4-03 
[FR  03-22454] 

Nonaccaial-experience 
method  of  accounting;  use 
limitation;  cross  reference; 
public  hearing;  comments 
due  by  12-3-03;  published 
9-4-03  [FR  03-22459] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htlpy/ 
www.nara.gov/fedrBg/ 
plawcurr.htnl. 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttte 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  win  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.html.  Some  laws  may 
not  yet  be  available. 


S.  313/P.L  108-130 

Animal  Dmg  User  Fee  Act  of 
2003  (Nov.  18,  2003;  117 
Stat.  1361) 

H.R.  274/P.L.  108-131 

Blackwater  National  WiMiife 
Refuge  Expansion  Ad  (ftov. 
22.  2003;  117  Stat.  1372) 

H.R.  2559/PX.  108-132 

Military  Constrix:lion 
Appropriations  Act.  2004  (Nov. 
22.  2003;  117  Stat.  1374) 

H.R.  3054/P.L  108-133 

District  of  Columbia  Miitary 
Retirement  Equity  Act  of  2003 
(Nov.  22.2003;  117  Stat. 
1386) 

H.R.  3232/P.L.  10»-134 

To  reauthorize  certain  school 
lunch  and  chid  nutrition 
programs  through  March  31.   • 
2004.  (Nov.  22.  2003;  117 
Stat.  1389) 

HJ.  Res.  79l^.L.  108-135 

Making  furttier  continuing 
appropriations  for  the  fiscal 
year  2004,  and  for  other 
purposes.  (Nov.  22.  2003;  117 
StaL  1391) 
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Govemmentwide  requirements,  66533-66646 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  66403-66404 

Education  Department 

RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-&«e 
workplace  (grants): 

Govemmentwide  requirements,  66533-66646 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  66404-66405 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Agere  Systems,  Inc.,  66492-66493 

Arkansas  Metal  Castings,  Inc.,  66493 

Capital  City  Press,  Inc.,  66493 

Clariant  Corp.,  66494 

Defender  Services,  Inc.,  66494 

Fairchild  Semiconductor  Corp.,  66495 

Fieldcrest  Cannon,  Inc.,  66495 

Fisher  Pierce.  66495-66496 

Intemational  Stone  Products,  Inc.,  66496 

Kokusai  Semiconductor  Equipment  Corp.,  66496 

Levolor  Kirsch  Window  Fashions,  66496 

Maxxim  Medical,  Inc.,  66496-66497 

Ocello,  Inc.,  66497 

Pittsburgh  Logistics  Systems,  Inc.,  66497 

Sebago,  Inc.,  66497-66498 

Telect,  66498 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  66498-66499 
NAFTA  transitional  adjustment  assistance: 

Great  Western  Intemational,  66499 

Oxford  Automotive.  Inc.,  66499-66500  . 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 
RULES 

Debarment  and  suspension  (nonprocxu^ment)  and  drug-free 
workplace  (grants): 
Govermnentwide  requirements,  66533-66646 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware,  66343-66348 
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Missouri,  66348-66350 

North  Carolina;  partially  removed,  66350-6635 
Debarment  and  suspension  (nonprociuement)  anc  drug-free 
workplace  (grants): 
Govenmientwide  requirements,  66533-66646 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware,  66388-66389 
Missouri,  66389-66390 
Pesticides;  tolerances  in  food,  animal  feeds,  and  r^w 
agricidtural  commodities: 
Dihydroazadirachtin,  etc.,  66390-66394 
NOTICES 
Agency  information  collection  activities;  proposal , 

submissions,  and  ^provals,  66412-66413 
Pesticide,  food,  and  feed  additive  petitions: 
EDEN  Bioscience  Corp.,  66416-«6421 
Syngenta  Seeds,  Inc.,  66422-66425 
Pesticide' registration,  cancellation,  etc.: 

Cooper's  Creek  Chemical  Corp.  et  al.,  66413-66^16 
Pesticides;  emergency  exemptions,  etc: 

Diuron,  etc.,  66425-66432 
Reports  and  guidance  dociunents;  availability,  etc! 
Office  of  Pesticide  Programs;  procedural  guidai^e  for 
policy  development,  66432-66433 
Water  supply: 
Public  water  supply  supervision  program— 
West  Virginia,  66433-66434 

Execuliv*  Office  of  the  President 

See  National  Drug  Control  Policy  Office 
See  Presidential  Documents 


T 

ltd: 


Export-Import  Bank 

RULES 

Debarment  and  suspension  (nonprocurement)  anc 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 


drug-free 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bombardier,  66321-66323 
PROPOSED  RULES 
Airworthiness  directives:  "^ 

Boeing,  66384-66386 

General  Electric  Co.;  withdrawn,  66386-66387 

McDonnell  Douglas,  66382-66384 
Class  E  airspace,  66387-66388 
NOTICES 
Aeronautical  land-use  assxu'ance;  waivers: 

Hamilton  Municipal  Airport,  NY,  66524 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  665i4-66525 
'  RTCA  Government/Industry  Free  Flight  Steerin  ; 
Committee,  66525 

RTCA,  Inc.,  66526 

RTCA  Program  Management  Committee,  66525-f66526 
Passenger  fecility  charges;  applications,. etc.: 

Trenton  Mercer  Airport;  NJ,  66527 

FMarai  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Georgia,  66351 
PROPOSED  RULES 

Digital  television  stations;  table  of  assignments: 
North  Dakota,  66394-66395 


Federal  Energy  Regulatory  Commission 

RULES 

Natiiral  Gas  Policy  Act: 

Blanket  sales  certificates,  66323-66338 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Alfalfa  Electric  Cooperative,  Inc.,  et  al.,  66405-66408 
Hydroelectric  applications,  66408-66409 
Preliminary  permits  surrender: 

Skookum  Hydro  Inc.,  66410 
Applications,  hearings,  determinations,  etc.: 

Butte  Creek  Expansion,  LLC,  66405 

CEC  Technologies,  Ltd.,  66405 

Federal  Highway  Administration 

RULES 

Planning  and  research: 
Interstate  highway  system;  CFR  part  removed,  66338- 

66340 

Federal  Mediation  and  Conciliation  Service 

RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities;  proposals,     * 
submissions,  and  approvals.  66434 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  66434-66435 
Formations,  acquisitions,  and  mergers,  66435 
Permissible  nonbanking  activities,  66435-66436 

Federal  Transit  Administration 

RULES 

Planning  and  research: 
Interstate  highway  system;  CFR  part  removed,  6633ft- 
66340 

Financial  RAanagement  Service 

See  Fiscal  Service 

:  Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Continental  Heritage  Insurance  Co.,  66530 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species:  "- 

Scimitar-homed  oryx,  addax,  and  dama  gazelle,  66395- 
66396 
NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Izembek  National  Wildlife  Refuge,  AK,  66474-66475 
Kanuti  National  Wildlife  Refuge,  AK,  66475-66476 
Kenai  National  Wildlife  Refuge,  AK,  66476-66477 
Endangered  and  threatened  species: 
Recovery  plans —  [ 

Sonoran  pronghom,  66477-66478 
Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 
California;  San  Diego  County  Water  Authority  Habitat 
Conservation  Plan,  66478-66479 
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Food  and  Drug  Administration 

NOTICES 

Food  additives: 
Food  Contact  Notification  Electronic  Submissions  Pilot 
Project,  66448-66449 
Human  drugs: 
Patent  extension;  regulatory  review  period 
detenninations — 
ABnjFY,  66449-66450 
Memorandimis  of  understanding: 
Centers  for  Disease  Control  and  Prevention  and  FDA; 
coordination  and  collaborative  framework  and 
information  exchanges  principles  and  procedures, 
66450-66461 
-  Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Bimdling  multiple  devices  or  multiple  indications  in 

single  premarket  submission,  66461-66463 
Premarket  submissions  for  devices;  expedited  review 
66463-66464 

Forest  Service 

NOTICES 

Meetings: 
Deschutes  Provincial  Advisory  Committee,  66397 
Resource  Advisory  Committees — 
Fresno  Coimty,  66397 

General  Services  Administration 

RULES  '^ 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Heaith  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 

Govemmentwide  requirements,  66533-66646 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  66436 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Vaccine  Advisory  Committee,  66436-66437 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals^ 
submissions,  and  approvals,  66464-66466 

Homeland  Security  Department 

See  Coast  Guard 

See  Transportation  Security  Administration 

Housing  and  UrlMin  Development  Department 

RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Jnter-Amerlcan  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 


interior  Department 

See  Fish  and  Wildlife  Service  , 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
RULES 

Debarment  and  suspension  (nonprocttfement)  and  dmg-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 
NOTICES 

Shivwits  Band  of  the  Paiute  Indian  Tribe  of  Utah  Water 
Rights  Settlement  Act;  implementation;  statement  of 
findings,  66473-66474 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  66530-66531 
Meetings: 
Art  Advisory  Panel,  66531 

International  Trade  Administration 

NOTICES 

Antidumping: 
Folding  metal  tables  and  chairs  from — 

Chiiia,  66397-66399 
Honey  ttom — 
Argentina,  66399 
Countervailing  duties:  * 

Pasta  from — 
Turkey,  66399-66400 
Export  trade  certificates  of  review,  66400-66401 

intemational  Trade  Commission 

NOTICES 

Import  investigations: 

Purple  protective  gloves,  66491-66492 
Meetings;  Sxmshine  Act,  66492 

Justice  ITepartment 

RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-free 
workplace  (grants): 

Govemmentwide  requirements,  66533-66646 
NOTICES 

Pollution  control;  consent  judgments: 
Glen  Cove,  NY,  et  al..  66492 

Latx>r  Department 

See  Employment  and  Training  Administration    . 
RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Liind  Management  Bureau 

NOTICES  ^ 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  66479-66480 

Medicare  Payment  Advisory  Commission 

NOTICES  i 

Meetings,  66500 

Merit  Systems  Protection  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  66500 


VI 


Federal  Register /Vol.  68,  I^.  228 /Wednesday,  November  26,  2003 /Contents 


National  Aeronautics  and  Space  Administration 

RULES' 

Debarment  and  suspension  (nonprocvirement)  anc 
workplace  (^ants): 
Govemmentwide  requirements,  66533-66646 

National  Archives  and  Records  Administration 

RULES 

Debarment  and  suspension  (nonprocurement)  anc 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 


National  Crime  Prevention  and  Privacy  Compactj  Council 

RULES 

Dispute  adjudication  procedures,  66340-66342 


National  Drug  Control  Policy  Office 

RULES 

Debarment  and  suspension  (nonprocurement)  emc 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 


National  Foundation  on  the  Arts  and  the  Humanities 

RULES  I 


drug-free 


Debamient  and  suspension  (nonprocurement)  anc  i 
workplace  (grants): 
Govemmentwide  requirements^ 
Institute  of  Museum  and  Library  Sciences,  66^33- 

66646 
National  Endowment  for  tbe  Arts,  66533-66646 
National  Endowment  for  the  Humanities,  665P 3-66646 

National  Institutes  of  Health 

NOTICES 

Inventions,  Govemment-owned;  availability  for  licensing, 

66466 
Meetings: 
National  Eye  Institute,  66466 
National  Institute  of  Allergy  and  Infectious  Disuses, 

66467-66468 
National  Institute  of  Child  Health  and  Hirnian 

Development,  66466-66467 
National  Institute  of  Environmental  Health  Sciehces, 

66468 
National  Institute  of  Nursing  Research,  66468- 
National  Institute  on  Aging,  66467-66468 
Scientific  Review  Center,  66471-66472 
Patent  licenses;  non-exclusive,  exclusive,  or  partij 
exclusive: 
Crucell  Holland  B.V.,  66472 
Medtronic,  Inc.,  66472-66473 

National  Mediation  Board 

NOTICES  .  ' 

Meetings: 
Rail  industry  labor  disputes  resolution;  timely  cjase 
processing,  66500-66501 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  meuiagement: 
West  Coast  States  and  Western  Pacific  fisheries 
Pacific  Coast  groundfish,  66352-66371 
NOTICES 

Grants  and  cooperative  agreements;  availability. 
Funds:  availability  for  2004  FY;  omnibus  notice 
Chesapeake  Bay  Fisheries  Research  Program, 


Meetings: 
Commercial  Remote  Sensing  Advisory  Committee, 
drug-free  66401-66402  -      • 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Low  Country  Gullah  Culture  Special  Resource  Study; 
drug-free  Southeastern  United  States  coastal  areas,  66480- 

66481 
Meetings: 

Boston  Harbor  Islands  Advisory  Council,  66481 
Native  American  human  remains,  funerary  objects; 
inventory,  repatriation,  etc.: 
Arkansas  Department  of  Parks  and  Tourism,  et  al.,  AR, 

66481-66482 
Colorado  College,  CO,  66482-66485 
Denver  Art  Museum,  CO,  66485-66486 
dmg-free  Illinois  State  Museimi,  IL,  66486-66487 

University  of  Idaho,  Alfred  W.  Bowers  Laboratory  of 
Anthropology,  ID,  66487-66488 
Realty  actions;  sales,  leases,  etc.: 

Utah,  66488 
Reports  and  guidance  documents;  availability,  etc.: 
World  Heritage  Committee  for  Yellowstone  National  Park, 
WY  emd  MT;  draft  site  progress  report;  conmient 
request,  66488-66490 


lly 
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National  Science  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Domestic  licensing  proceedings  and  issuance  of  orders; 
practice  rules: 
High-level  radioactive  waste  disposal  at  geologic 
repository;  licensing  support  network;  electronic 
docket  submissions,  66372-66382 
NOTICES 

Production  and  utilization  facilities;  domestic  licensing: 
Post-fire  safe  shutdown;  criteria  for  determining 
feasibility  of  manual  actions,  66501-66503 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

66503 
Reports  and  guidance  dociunents;  availability,  etc.: 
ISCORS  assessment  of  radioactivity  in  sewage  sludge; 
radiological  survey  results  and  analysis  et  al.,  66503- 
66504 

Office  of  National  Drug  Control  Policy 

See  National  Drug  Control  Policy  Office 

Patent  and  Trademark  Office 

PROPOSED  RULES  "^ 

Practice  and  procedure: 
Practice  before  Board  of  Patent  Appeal  and  Interferences, 
66647-66691 


-   Peace  Corps 

RULES 

Debarment  an'd  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
56401  Govemmentwide  requirements,  66533-66646 
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Personnel  Management  Office 

RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Presidential  Documents 

PROCLAMATKMS 

Special  observances: 
National  Family  Week  (Proc.  7739),  66319 

Presidio  Trust 

NOTICES 

Meetings: 
Board  of  Directors,  66504-66505 

Public  Debt  Bureau 

See  Fiscal  Service 

Reclamation  Bureau 

NOTICES 

Meetings: 
California  Bay-Delta  Public  Advisory  Committee,  66491 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  66527-66529 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
John  Hancock  Bank  and  Thrift  Opportunity  Fund, 
66505-66506 
Public  Utility  Holding  Company  Act  of  1935  filings,  66506- 

66516 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  66516-66518 
National  Association  of  Securities  Dealers,  Inc.,  66518- 

66520 
New  York  Stock  Exchange,  Inc.,  66520-66521 
Pacific  Exchange,  Inc.,  66521-66523 

Small  Business  Administration 

RULES 

Debarment  and  suspension  (nonprociu^ment)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Social  Security  Administration 

RULES 

Debarment  and  suspension  (nonprociu-ement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

State  Department 

RULES 

Debarment  and  suspension  (nonprociuement)  and  dmg-free 
workplace  (grants): 

Govemmentwide  requirements,  66533-66646 
NOTICES 

Clean  Diamond  Trade  Act;  participating  countries  eligible 

for  trade  in  rough  diamonds;  list.  66523-66524 

Surface  Transportation  Board 

NOTICES 

Rail  carriers: 
Waybill  data;  release  for  use,  66529 


Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Transportation,  Inc.,  66529-66530 
Wallowa  County,  OR,  66530 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-free 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Transportation  Security  Administration 

NOTKES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  66473 

Treasury  Department 

See  Fiscal  Service 

See  Intemal  Revenue  Service 

RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-fr«e 
workplace  (grants): 
Govemmentwide  requirements,  66533-66646 

Veterans  Affairs  Department 

RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-fr«e 

workplace  (grants): 

Govemmentwide  requirements,  66533-66646 
NOTICES 

Poverty  threshold  (2002);  weighted  average,  66531 
Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ivanpah  Energy  Center,  NV;  constmction,  operation,  and 
maintenance,  66410-66411 


Separate  Parts  in  This  Issue 

Part  II 

African  Development  Foimdation;  Agency  for  Intemational 
Development;  Agriculture  Department;  Arts  and 
Humanities,  National  Foundation,  National  Endowment 
for  the  Arts,  National  Endowment  for  the  Humanities, 
Institute  of  Library  and  Museiun  Science;  Commerce 
Department;  Corporation  for  National  and  Commimity 
Service;  Defense  Department;  Education  Department; 
Energy  Department;  Environmental  Protection  Agency; 
Executive  Office  of  the  President,  National  Dmg 
Control  Policy  Office;  Export-Import  Bank;  Federal 
Mediation  and  Conciliation  Service;  General  Services 
Administration;  Health  and  Hmnan  Services 
Department;  Housing  and  Urban  Development 
Department;  Inter-American  Foundation;  Interior 
Department;  Justice  Department;  Labor  Department; 
National  Aeronautics  and  Space  Administration; 
National  Archives  and  Records  Administration; 
National  Science  Foundation;  Peace  Corps;  Personnel 
Management  Office;  Small  Business  Administration; 
Social  Security  Administration;  State  Department; 
Transportation  Department;  Treasmy  Department; 
Veterans  Affairs  Department,  66533-66646 
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Part  III  I 

Commerce  Department,  Patent  and  Trademark  Off^e, 
66647-66691 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  Issue  for 
phone  nimibers,  online  resources,  finding  aids,  rei  tinders, 
and  notice  of  recently  enacted  public  laws. 


To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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A  cumulative  list  of  the  parts  affected  tfiis  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  7739  of  November  21,  2003 
National  Family  Week,  2003  - 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  Americans  gather  during  Thanksgiving  week,  we  honor  our  families 
and  we  recognize  the  family  as  a  source  of  help,  hope,  and  stability  for 
our  citizens  and  for  our  coimtry. 

Strong  families  make  our  Nation  better.  They  teach  our  children  values 
and  help  them  become  responsible  citizens.  We  must  encourage  families 
to  be  loving  and  compassionate,  generous  and  supportive,  and  to  serve 
and  help  others. 

On  this  Thanksgiving  week,  we  also  pay  respect  to  our  brave  military  families 
whose  loved  ones  are  on  active  duty,  many  on  the  front  lines  of  freedom 
m  haq  and  Afghanistan.  These  families  provide  a  bond  of  love  and  encourage- 
ment to  our  men  and  women  in  uniform  as  they  defend  liberty  and  protect 
our  Nation.  j  r 

NOW,  THEREFORE.  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  23  throueh 
November  29.  2003.  as  National  Family  Week.  I  invite  the  States,  commu- 
nities, and  all  the  people  of  the  United  States  to  join  together  in  observing 
this  week  with  appropriate  ceremonies  and  activities  to  honor  our  Nation's 
families. 

m  WTTNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  November,  in  the  year  of  our  Lord  two  thousand  three,  and  of 
the  hidependence  of  the  United  States  of  America  the  two  hundred  and 
twenty-eighth. 


[FR  Doc.  03-29760 
Filed  11-25-03;  8:45  am] 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatNlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2003-NM-159-AD;  Aimndment 
39-13372;  AD  2003-24-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Bomt>ardier 
Model  CL-600-2C10  (Regional  Jet 
Series  700  &  701)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2C10  (Regional  Jet  Series  700  & 
701)  series  airplanes,  that  currently 
requires  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
operations  into  known  or  forecast  icing 
conditions  under  certain  conditions. 
That  AD  also  requires  an  inspection  to 
detect  damage  of  the  wing  anti-ice 
(WAI)  ducts  to  determine  if  the  external 
shrouds  of  the  ducts  are  open  or 
cracked,  and  replacement  of  any 
damaged  duct  vdth  a  new  duct  or  a  duct 
with  the  same  part  number,  and  an 
optional  terminating  action.  This 
amendment  requires  accomplishment  of 
the  previously  optional  terminating 
action  for  the  AFM  revision  and 
inspection.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  WAI 
ducts  from  collapsing,  cracking,  or 
rupturing,  which  could  cause  leakage  of 
hot  air  in  the  under-floor  pressurized 
area  of  the  fuselage  when  the  anti-ice 
system  is  turned  on.  Such  leakage  of  hot 
air  results  in  insufficient  heat  for  the 
anti-ice  system  and  consequent 
aerodynamic  degradation.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  December  31,  2003. 


The  incorporation  by  reference  of  a 
certain  publication  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  27,  2003  (68  FR  35152,  June  12. 
2003). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Parrillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street.  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2003-12-06, 
amendment  39-13iai  (68  FR  35152, 
June  12,  2003),  which  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2C10  (Regional  Jet  Series  700  &  701) 
series  airplanes,  was  published  in  the 
Federal  Register  on  August  22,  2003  (68 
FR  50729).  That  action  proposed  to 
require  an  inspection  to  detect  damage 
of  the  wing  anti-ice  (WAI)  ducts  to 
determine  if  the  external  shrouds  of  the 
ducts  are  open  or  cracked,  and 
replacement  of  any  damaged  duct  with 
a  new  duct  or  a  duct  with  the  same  part 
number,  and  an  optional  terminating 
action  for  the  AFM  revision  and 
inspection.  That  action  also  proposed  to 
require  accomplishment  of  the 
previously  optional  terminating  action 
for  the  AFM  revision  and  inspection. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  p^ticipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 


Request  To  Require  Replacement  Parts 
With  SufiBcient  Strength 

One  commenter  is  concerned  that  the 
language  of  the  AD  calls  for  replacement 
of  any  damaged  duct  with  a  new  or 
undamaged  duct  of  the  same  part 
number  that  was  previously  installed; 
and  that  a  replacement  duct  of  the  same 
part  number  would  not  be  of  sufficient 
strength  to  withstand  the  applied 
differential  pressures  it  will  experience. 
The  commenter  requests  that  the  FAA 
mandate  the  replacement  of  a  damaged 
wing  anti-ice  (WAI)  duct  with  a  stronger 
duct  with  a  new  part  number. 

The  FAA  acknowledges  the 
commenter's  concern.  The  purpose  of 
this  AD  action  is  to  supersede  AD  2003- 
12-06,  amendment  39-13191  (68  FR 
35152.  June  12,  2003).  which  provides 
an  interim  action  that  prohibits 
operations  into  known  or  forecast  icing 
conditions  when  there  are  indications  of 
a  damaged  WAI  duct.  That  action  also 
provides  for  inspections  and  interim 
replacements  of  damaged  ducts.  This 
new  action  terminates  the  interim 
actions  of  AD  2003-12-06  by  mandating 
the  replacement  of  all  four  WAI  ducts 
with  new  WAI  ducts  that  have  new  part 
nimibers.  We  find  that  these  new  ducts 
are  of  sufficient  strength  to  withstand 
the  applied  differential  pressure,  as 
requested  by  the  commenter.  We  have 
not  changed  the  final  rule  regarding  this 
issue. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  55  airplanes 
of  U.S.  registiy  that  will  be  affected  by 
this  AD. 

The  AFM  revision  that  is  currently 
required  by  AD  2003-12-06  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
previously  required  actions  on  U.S. 
operators  is  estimated  to  be  $3,575,  or 
$65  per  airplane. 

The  inspection  that  is  ciurently 
required  by  AD  2003-12-06  takes 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Based 
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on  these  figures,  the  cost  impact  of  the 
cuirently  required  inspection  on  U.S. 
operators  is  estimated  to  be  $14,300,  or 
$260  per  airplane. 

The  new  action  that  is  required  by 
this  new  AD  will  take  approximately  48 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  7S65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  new  requirement  of  this 
AD'on  U.S.  operators  is  estimated  to  be 
$171,600,  or  $3,120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requiremBnts  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted  The  cost  impact 
figiires  discussed  in  AD  ndemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  CWier  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatoiy  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Dockst  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

_    Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

t 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regidations  (14  CFR  part  39)  as  follows: 


PART  3 »— AIRWORTHINESS 
DIRECl{lVES 

■  1.  Ths  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authojity:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removiitg  amendment  39-13191  (68  FR 
35152,  jjune  12,  2003),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-13372,  to  read  as 
follows: 

2003-24403    Bombardier,  Inc.  (Formerly 
Canidair):  Amendment  39-13372. 
Doclet  2003-NM-159-AD.  Supersedes 
AD  1003-12-06,  Amendment  39-13191. 

Applidahility:  Model  CL-600-2C10 
(Regional  Jet  Series  700  &  701)  series 
airplanes,  serial  nimibers  10004  through 
10119  iiu:lusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prwent  the  wing  anti-ice  (WAI)  ducts 
from  collapsing,  cracung,  or  rupturing, 
consequant  leakage  of  hot  air  in  the  under- 
floor  pressurized  area  of  the  fuselage  when 
the  anti-jce  system  is  tinned  on,  insufficient 
heat  for  the  anti-ice  system,  and  aerodynamic 
degradation,  accomplish  the  following: 

Referenoed  Service  Information 

(a)  Thi  term  "service  bulletin,"  as  used  in 
this  AD.tneans  the  Accomplishment 
Instructions  of  CRJ  700/900  Series  Regional 
Jet  (Bompardier)  Alert  Service  Bulletin 
A670BAt-30-O07,  Revision  A,  dated  April  15, 
2003.  including  Appendices  A  and  B,  dated 
March  ll,  2003. 

Restaten  lent  of  Requirements  of  AD  2003- 
12-06,  A  mendment  39-13191 

Airplani  i  Flight  Manual  (AFM)  Revision 

(b)  Wi  Mn  48  hours  after  June  27,  2003  (the 
effective  date  of  AD  2003-12-06,  amendment 
39-1319 1),  revise  the  Limitations  Section  of 
the  C31J  too  AFM  to  include  the  following 
(this  ma;  be  accomplished  by  inserting  a 
copy  of  I  liis  AD  into  the  AFM): 

1.  Ant  -Ice  Bleed  Leak  Detection  Controller 
(AILC)  C  hannels  (see  Note  1): 
Flight  with  "WING  A/I  FAULT"  status 
on  the  engine  indication  and  crew 
system  (EICAS)  is  not  authorized, 
follows: 
be  inoperative  as  indicated  by 
,  \J\  FAULT"  status  message  on 
p  rovided: 

Anti-Ice  switch  is  selected  OFF, 


:ai 
nay  I 


message 
alerting 
except 

One 
"WING 
mCAS 

(a) 
and 

(b) 
known 

2 
Detectiob 

Flight 
Leak 


I  Wiig 


Opjerations  are  not  conducted  into 

forecast  icing  conditions. 
Wi^g/Fuselage  Anti-Ice  Bleed  Leak 
Loops  (see  Note  1): 
with  Wing/Fuselage  Anti-Ice  Bleed 
De  ection  Loops  inoperative  is  not 
authoriz  3d,  except  as  follows: 

One  1(  op  (A  or  B)  may  be  inoperative 
provide^ 

(a)  W^g  Anti-Ice  switch  is  selected  OFF, 
and 

(b)  0[  erations  are  not  conducted  into 
known  Qr  forecast  icing  conditions. 


Note  1:  This  limitation  supersedes  the 
Master  Minimum  Equipment  List  (MMEL)."  - 

Detailed  Inspection  and  Corrective  Actions  if 
Neoessaiy 

(c)  Within  ISO  flight  hours  after  Jime  27, 
2003,  do  a  detailed  inspection  to  detect 
damage  of  the  fDur  WAI  ducts  and  to 
determine  if  the  external  shrouds  of  the  WAI 
ducts  are  open  or  cracked,  per  the  alert 
service  bulletin. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  external  shroud  of  a  WAI  duct 
is  found  open  or  cracked,  before  further 
flight,  inspect  the  surrounding  equipment 
and  structure  per  a  method  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (AGO).  FAA.  or  Transport  Canada 
Civil  Aviation  (TCCA)  (or  its  delegated 
agent). 

(3)  If  any  damaged  WAI  duct  is  found, 
before  further  ffight,  replace  the  WAI  duct 
with  a  new  duct  or  a  duct  with  the  same  part 
number  (P/N)  that  is  free  of  any  dent,  crease, 
or  other  handling  damage,  per  the  alert 
service  bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  hating  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Reporting  Requirement 

(d)  Submit  a  report  of  the  residts  of  the 
inspection  required  by  paragraph  (c)  of  this 
AD  per  the  alert  service  bulletin  specified  in 
paragraph  (a)  of  this  AD.  Information 
collection  requirements  contained  in  this  AD 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  If  the  inspection  was  done  after  June  27, 
2003:  Submit  die  report  within  14  days  after 
the  inspection. 

(2)  If  the  inspection  was  accomplished 
prior  to  June  27,  2003:  Submit  the  report 
within  14  days  after  June  27,  2003. 

New  Requirements  of  This  AD 

Terminating  Action 

(e)  Within  1,500  flight  hours  after  the 
effective  date  of  this  AD,  replace  all  four  WAI 
ducts  with  new  ducts  having  P/N  GG670- 
80504-5  or  -6,  or  P/N  GG670-80312-3  or  -4, 
as  applicable,  per  the  alert  service  bulletin. 
Replacement  of  all  four  WAI  ducts  terminates 
the  requirements  of  this  AD.  After  doing  the 
replacement,  the  AFM  revision  required  by 
paragraph  (b)  of  this  AD  may  be  removed. 

Alternative  Mediods  of  Compliance 

(f)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  AGO,  FAA,  is  authorized 
to  approve  alternative  methods  of 
compliance  for  thi$  AD. 
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Incorporatitm  by  Refincnce 

(g)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
CRJ  700/900  Series  Regional  Jet  (Bombardier) 
Alert  Service  Bulletin  A670BA-30-OO7, 
Revision  A,  dated  April  15,  2003,  including 
Appendices  A  and  B,  dated  March  18.  2003. 
This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  June  27,  2003  (68  FR 
35152,  June  12,  2003].  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centre-ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2003-07,  effective  on  March  25,  2003. 

Effisctive  Date 

(h)  This  amendment  becomes  effective  on 
December  31,  2003. 

Issued  in  Renton,  Washington,  on 
November  20,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
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summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  regarding  the 
blanket  certificates  for  imbiuidled  gas 
sales  services  held  by  interstate  natural 
gas  pipelines  and  the  blanket  marketing 
certificates  held  by  persons  making 
sales  for  resale  of  gas  at  negotiated  rates 
in  interstate  commerce  to  require  that 
pipelines  and  all  sellers  for  resale 
adhere  to  a  code  of  conduct  with  respect 
to  gas  sales.  The  piupose  of  the 
revisions  to  the  current  regulatory 
framework  is  to  ensiue  the  integrity  of 
the  gas  sales  market  that  remains  within 
the  Commission's  jiuisdiction.  The  rule 


is  another  part  of  the  Commission's 
continuing  effort  to  restore  confidence 
in  the  nation's  energy  markets. 
EFFECTIVE  DATE:  The  nde  will  become 
effective  December  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  McLean.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8156. 

Frank  Karabetsos,  Office  of  the 
General  Coimsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426, 
(202) 502-8133. 
SUPPLEMENTARY  INFORMATION: 
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1.  General  Language  Prohibiting 
Manipulation 

2.  Wash  Trades 

3.  Collusion 

4.  Reporting  to  Gas  Index  Publishers 
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6.  Prohibition  on  Reporting  Transaction 
with  Affiliates 
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Appendix — Entities  Filing  Intervening  and 
Reply  Comments 

Before  Commissioners:  Pat  Wood,  HI, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell. 

I.  Introduction 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
the  blanket  certificates  for  unbimdled 
gas  sales  services  held  by  interstate 
natiu-al  gas  pipelines  and  the  blanket 
marketing  certificates  held  by  persons 
making  sales  for  resale  of  gas  at 
negotiated  rates  in  interstate  commerce 
to  require  that  pipelines  and  all  sellers 
for  resale  adhere  to  a  code  of  conduct 
with  respect  to  gas  sales.  The  purpose 
of  the  revisions  is  to  ensiu«  the  integrity 
of  the  gas  sales  market  that  remains 
within  the  Commission's  jiuisdiction. 
This  rule  is  another  part  of  the 
Commission's  continuing  effort  to 
restore  confidence  in  the  nation's  energy 


markets.  Contemporaneously  with  this 
rule,  the  Commission  is  also  issuing  a 
rule  to  require  wholesale  sellers  of 
electricity  at  market-based  rates  to 
adhere  to  certain  behavioral  rules  when 
making  wholesale  sales  of  electricity.  In 
an  order  dated  June  26,  2003,'  the 
Conunission,  acting  under  the  authority 
of  Section  7  of  the  Natural  Gas  Act, 
proposed  to  revise  Section  284.288  of  its 
regulations,  which  is  ciurently  reserved, 
to  require  that  pipelines  providing 
imbimdled  sales  service  adhere  to  a 
code  of  conduct  when  making  gas  sales. 
The  Commission  also  proposed  to  add 
a  new  Section  284.403  to  Part  284, 
Subpart  L  to  require  persons  holding 
blanket  marketing  certificates  tmder 
Section  284.402  to  adhere  to  a  code  of 
conduct  when  making  gas  sales.^ 

2.  The  need  for  this  code  of  conduct, 
we  stated,  was  informed  by  the  types  of 
behavior  that  occurred  in  die  Western 
markets  during  2000  and  2001,  by  . 
Commission  Staff's  Final  Report 
concerning  these  markets,^  and  by  our 
experience  in  other  competitive 
markets.  We  stated  that  in  formulating 
our  proposed  code  of  conduct  rules,  we 
were  required  to  strike  a  careful  balance 
among  a  number  of  competing  interests. 
We  noted,  for  example,  that  while 
customers  must  be  given  an  effective 
remedy  in  the  event  anticompetitive 
behavior  or  other  market  abuses  occur, 
sellers  shoidd  be  provided  rules  of  the 
road  that  are  clearly-delineated.  We 
noted  that  while  regulatory  certainty 
was  important  for  individual  market 
participants  and  the  marketplace  in 
general,  the  Commission  must  not  be 
impaired  in  its  ability  to  provide 
remedies  for  market  abuses  whose 
precise  form  and  natiue  cannot  be 
envisioned  today.  We  specifically 
sought  comments  on  whether  our 
proposed  code  of  conduct  rules  had 
achieved  the  appropriate  balance  among 
these  competing  interests. 

3.  Here,  Dased  on  the  extensive 
comments  received  by  the  entities  listed 
in  the  Appendix  to  this  order  and  based 
on  our  further  consideration  of  the 
issues  presented,  we  will  adopt  the  code 
of  conduct  rules  proposed  in  the  June  26 
NOPR  subject  to  certain  modifications 
discussed  below.  These  rules,  as 
revised,  are  set  forth  below  in,  18  CFR 
§§284.288  and  284.403. 


'  1103  FERC 1 61,356  (2003)  Qune  26  NOni). 

^Section  284.5  of  the  Commission's  regulatioiu 
also  states  that  "[t)he  Commission  may 
prospectively,  by  rule  or  order,  impose  such  further 
terms  and  conditions  as  it  deems  appropriate  on 
transactions  authorized  by  this  part." 

3  Final  Report  on  Price  Manipulation  in  Western 
Markets:  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices, 
Docket  No.  PA02-2-O0O  (March  2003)  (Fmal 
Report). 
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4.  Under  Sections  284.288  and 
284.403  of  the  new  codes  of  conduct,  a 
pipeline  provickng  unbundled  natural 
gas  sales  service  undw  Section  284.284, 
or  any  person  malring  natural  gas  sales 
for  re»ale  in  interstate  commerce 
pursuant  to  Section  284.402,  is 
prohibited  from  engaging  in  actions 
without  a  legitimate  business  purpose 
that  manipulate  or  attempt  to 
manipulate  market  conditions, 
including  wash  trades  and  collusion. 

5.  New  Sections  284.288  and  284.403 
also  contain  various  reporting 
obligations.  To  the  extent  a  pipeline 
providing  service  under  Section 
284.284,  or  any  person  making  natural 
gas  sales  for  resale  in  interstate 
commerce  pursuant  to  Section  284.402. 
engages  in  reporting  of  transactions  to 
publishers  of  gas  price  indices,  the 
pipeline  or  blanket  marketing  certificate 
holder  shall  provide  complete  and 
acciuate  information  to  any  such 
publisher.  Further,  such  entities  must 
retain  all  relevant  data  and  information 
upon  which  they  billed  the  prices  they 
charged  for  natural  gas  they  sold 
pursuant  to  their  market  based  sales 
certificate  or  the  prices  they  reported  for 
use  in  price  indices  for  three  years. 
Moreover,  such  entities  that  engage  in 
reporting  must  do  so  consistent  with  the 
Policy  Statement  on  Natural  Gas  and 
Electric  Price  Indices.  104  FERC 
161,121  (2003)  {Policy  Statement), 
which  provides  that  a  data  provider 
should  only  report  each  bilateral,  arm's- 
length  transaction  between  non- 
affiliated companies.  Violation  of  the 
preceding  provisions  may  result  in 
disgorgement  of  unjust  profits, 
suspension  or  revocation  of  a  pipeline's 
blanket  certificate  or  other  appropriate 
non-monetary  remedies.  Finally,  any 
person  filing  a  complaint  for  a  violation 
of  the  preceding  provisions  must  do  so 
no  later  than  90  days  after  the  end  of  the 
calendar  quarter  in  which  the  alleged 
violation  occurred  unless  that  person 
could  not  have  known  of  the  alleged 
violation,  in  which  case  the  90-day  time 
limit  will  nm  from  the  discovery  of  the 
alleged  violation. 

6.  This  code  of  conduct  is  designed  to 
provide  market  participants  adequate 
opportunities  to  detect,  and  the 
Commission  to  remedy,  market  abuses. 
This  code  is  clearly  defined  so  that  it 
does  not  create  uncertainty,  disrupt 
competitive  commodity  markets  or 
simply  prove  ineffective.  However, 
since  competitive  markets  are  dynamic, 
it  is  important  that  we  periodically 
evaluate  the  impact  that  these 
regulations  have  on  the  energy  markets. 
We  direct  our  office  of  Market  Oversight 
and  Investigation  to  evaluate  the 
effectiveness  and  consequences  of  these 


regulatia  is  on  an  annual  basis  and  to 
include  I  us  analysis  in  the  State  of  the 
Markets  leport. 

n.  Backflround 

A.  Changes  in  Natural  Gas  Industry 

7.  A  d(  cade  ago,  as  a  result  of  changes 
in  the  na  ural  gas  industry. 

Congress  ional  legislation  and  various 
Commisj  ion  rulemaking  proceedings 
restructu  ring  the  gas  industry,  the 
Commisj  ion  issued  blanket  certificates 
to  allow  }ipelines  and  other  persons 
selling  n  itural  gas  to  make  sales  for 
resale  of  aatiu-al  gas  at  market-based  or 
negotiate  d  rates.  These  certificates  were 
granted  i  i  two  final  rules  issued  by  the 
Commisj  ion:  Order  No.  636  ^  and  Order 
No.  547.: 

8.  In  Q  rder  No.  636,  the  Commission 
required  all  pipelines  that  provide  open- 
access  transportation  to  offer  their  sales 
services  on  an  imbundled  basis.  To  this 
end,  the  Commission  issued  to  pipelines 
holding  ^  blanket  transportation 
certificatie  under  subpart  G  of  part  284 
of  the  Cotmnission's  regulations,  or 
performi  ig  transportation  under  subpart 

B,  a  blan  tet  certificate  authorizing  firm 
and  intei  ruptible  sales  for  resale. ^  The 
Commisi  ion  required  that  all  firm  and 
interrupt  ible  sales  services  be  provided 
as  imbui  died  services  under  the  blanket 
sales  certificate.  The  Commission  found 
that  this  form  of  regulation  would 
enable  tl|e  pipelines  to  compete  directly 
with  oth^r  gas  sellers  on  the  same  terms 
at  prices  determined  in  a  competitive 
market,  "the  unbundled  sales  services 
were  alsi  >  afforded  pregranted 
abandon  nent  authority. 

9.  In  Cfrder  No.  636,  the  Commission 
authorized  pipelines  to  make 
unbundl  id  sales  at  market-based  rates 
because  t  concluded  that,  after 
unbundl  ng,  sellers  of  short-term  or 
long-term  firm  gas  supplies  (whether 
they  be  pipelines  or  other  sellers)  woiUd 
not  hava  market  power  over  the  sale  of 
natural  oas.  The  Commission's 
determii  ation  was  also  based  on 


>  Order  N  o.  636,  Pipeline  Service  Obligations  and 
Revisions  tb  Regulations  Governing  Self- 
Implementing  Transportation  Under  part  284  of  the 
Commissioti's  Regulations,  and  Regulation  of 
Natural  Ca|  Pipelines  After  Partial  Wellhead 
Decontrol.  fERC.  SUts.  &  Regs.  1 30,939  (1992). 
order  on  re  ig.  Order  No.  636-A,  FERC.  SUts.  & 
Regs.  1  30,i50  (1992),  order  on  reh'g.  Order  No. 
636-B.  61  fERC.  1 61.272  (1992).  afTd  in  part,  rev'd 
in  part,  Un  ted  Distribution  Cos.  v.  FERC,  88  F.3d 
1105  (E)C  C  ir.  1996),  cert,  denied,  137  L.  Ed.  2d  845, 
117  S.  Ct.  1  723, 117  S.  Ct.  1724  (1997),  oil  remand. 
Order  No.  l  .36-C.  78  FERC.  1 61,186  (1997),  order 
on  leh'g,  G  rder  No.  636-D,  83  FERC  161,210 
(1998). 

^  Regulal  ons  Governing  Blanket  Marketer  Sales 
CertificatM  ,  FERC  Stats.  &  Regs.  1 30,957  (1992), 
order  on  r«  I'g  and  clarification,  62  FERC  1 61,239 
(1993). 

» 18  CFR  284.281-287  (2003). 


Congress'  express  finding  that  a 
competitive  market  exists  for  gas  at  the 
wellhead  and  in  the  field.  The 
Commission  indicated  that  it  was 
instituting  light-handed  regulation, 
reljring  upon  market  forces  at  the 
wellhead  or  in  the  field  to  constrain 
unbundled  pipeline  sales  for  resale  gas 
prices  within  the  Natiual  Gas  Act's  "just 
and  reasonable"  standard.  In  addition, 
the  requirement  that  pipelines  provide 
open  access  transportation  fi-om  the 
wellhead  to  the  maii^et  also  permitted 
the  Commission  to  exercise  iight- 
handed  regulation  over  jurisdictional 
gas  sales.  Finally,  the  Commission 
stated  that  it  would  be  regulating  the 
pipeline  sales  in  the  same  manner  as  it 
had  done  for  sales  for  resale  by 
marketers. 

10.  The  Commission  also  determined 
that  a  pipeline  as  a  gas  merchant  would 
be  the  functional  equivalent  of  a 
pipeline's  marketing  affiliate.  The 
Commission  concluded  that  standards 
of  conduct  set  forth  by  Order  No.  497 
would  apply  to  the  relationship  between 
the  pipeline  traiKportation  function  and 
its  merchant  function.'*  Accordingly,  the 
regulations  issuing  pipelines  bleinket 
sales  certificates  included  standards  of 
conduct  and  reporting  requirements. 
The  purpose  of  imposing  the 
requirements  set  forth  in  Order  No.  497 
was  to  ensure  that  the  pipeline  did  not 
fevor  itself  as  a  merchuit  over  other  gas 
suppliers  in  performing  its 
transportation  function. 

11.  In  Order  No.  547,  as  part  of  the 
industry  restructuring  begim  by  Order 
No.  636,  the  Commission  issued  blanket 
certificates  to  all  persons  who  are  not 
interstate  pipelines  authorizing  them  to 
make  jurisdictional  gas  sales  for  resale 
at  negotiated  rates  with  pregranted 
abandonment  authority.^  The  blanket 
certificates  were  issued  by  operation  of 


*  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines,  Order  No.  497,  53  FR  22139  (June  14, 
1988),  FERC  Statutes  and  Regulations,  Regulation 
Preambles  1986-1990  1 30,820  (1988),  order  on 
rehearing,  Order  No.  497-A,  54  FR  52781  (Dec.  22, 
1989),  FERC  Statutes  and  Regulations,  Regulation 
Preambles  1986-1990 1 30368  (1989),  order 
extending  sunset  date.  Order  No.  497-B,  55  FR 
53291  (Dec.  28, 1990),  FERC  Statutes  and 
Regulations,  Regulation  Preambles  1986-1990 
1  30,908  (1990),  order  extending  sunset  date  and 
amending  final  rule.  Order  No.  497-C,  57  FR  9  Qan. 
2, 1992),  FERC  Statutes  and  Regulations  1 30,934 
(1991),  reh'g  denied,  57  FR  5815,  58  FERC  1 61,139 
(1992),  affd  in  part  and  remanded  in  part,  Tenneco 
Gas  v.  Federal  Energy  Regulatory  Commission,  969 
F.2d  1187  (DC  Cir.  1992),  order  on  remand,  Order 
No.  497-D,  57  FR  58978  (Dec.  14,  1992),  FERC 
Statutes  and  Regulations  1 30,958  (1992),  order  on 
reh'g  and  extending  sunset  date.  Order  No.  497-E, 
59  FR  243  (Jan.  4, 1994),  FERC  SUtutes  and 
Regulations  1 30,987  (Dec..23, 1994),  order  on  reh'g. 
Order  No.  497-F,  59  FR  15336  (Apr.  1, 1994),  66 
FERC  161,347  (1994). 

^  18  CFR  §  284.401-402  (2003). 
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the  rule  itself  and  there  was  no 
requirement  for  persons  to  file 
applications  seeking  such  authorization. 
The  Commission  determined  that  the 
competitive  gas  commodity  market 
would  lead  all  gas  suppliers  to  charge 
rates  that  are  sensitive  to  the  gas  sales 
market  and  cognizant  of  the  variety  of 
options  available  to  gas  piux^hasers.  The 
Commission  further  stated  that,  in  a 
competitive  market,  the  basis  for  the 
rate  to  be  negotiated  between  a  willing 
buyer  and  seller  is  a  commercial,  not  a 
regulatory,  matter.  The  requirement  that 
pipelines  provide  open  access 
transportation  from  the  wellhead  to  the 
market  also  permitted  the  Commission 
to  exercise  light-handed  regulation  over 
jiuisdictional  gas  sales.  The 
Commission  also  determined  that 
marketing  certificates  issued  by  the  final 
rule  are  of  a  limited  jurisdiction.  The 
Commission  held  that  the  holders  of 
marketing  certificates  are  not  subject  to 
any  other  regulation  imder  the  Natiu-al 
,Gas  Act  jurisdiction  of  the  Commission 
by  virtue  of  transactions  under  the 
certificates. 

B.  Events  in  Western  Energy  Markets 

12.  In  March  2003.  in  Docket  No. 
PA02-2-OO0,  the  Commission  Staff 
concluded  its  Fact  Finding  Investigation 
of  Potential  Manipidation  of  Electric 
and  Gas  Prices  and  issued  a  Final 
Report  on  Price  Manipulation  in 
Western  Markets  (Final  Report).  A  key 
conclusion  of  the  Final  Report  is  that 
markets  for  natiual  gas  and  electricity  in 
California  are  inextricably  linked,  and 
that  dysfunctions  in  each  fed  off  one 
another  diuing  the  California  energy 
crisis.  Staff  fouind  that  spot  gas  prices 
rose  to  extraordinary  levels,  facilitating 
the  imprecedented  price  increase  in  the 
electricity  market.  The  Final  Report 
found  that  dysfunctions  in  the  natural 
gas  market  appear  to  stem,  at  least  in 
part,  from  efforts  to  manipulate  price 
indices  compiled  by  trade  publications. 
The  Final  Report  stated  that  reporting  of 
false  data  and  wash  trading  are 
examples  of  efforts  to  manipulate 
published  price  indices. 

13.  While  the  Final  Report  contained 
numerous  recommendations  which  will 
not  be  discussed  here,  the  Staff  did 
recommend  that  Sections  284.284  and 
284,402  of  the  Commission's  regulations 
be  amended  to  provide  explicit 
guidelines  or  prohibitions  for  trading 

.  natiual  gas  under  Commission  blanket 
certificates.  The  specific 
recommendations  include:  (1) 
Conditioning  natural  gas  companies' 
blanket  certificates  on  providing 
accurate  and  honest  information  to 
entities  that  publish  price  indices;  (2) 
conditioning  blanket  certificates  on 


retaining  all  relevant  data  for  thr^  years 
for  reconstruction  of  price  indices;  (3) 
establishing  rules  banning  any  form  of 
prearranged  wash  trading;  and  (4) 
prohibiting  the  reporting  of  trades 
between  affiliates  to  industry  indices. 

m.  Comment  Analysis 

A.  Application  of  Code  of  Conduct  to 
Jurisdictional  Sellers 

14.  As  an  initial  matter,  the 
Commission  will  clarify  the  extent  of  its 
jiuisdiction  over  resales  of  natiual  gas. 
As  stated  above,  the  Commission's  NGA 
jurisdiction  to  regiilate  the  prices 
charged  by  sellers  of  natural  gas  has 
been  substantially  narrowed  by  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  Congress'  subsequent  enactment  of 
the  Natiual  Gas  WeUhead  Decontrol  Act 
of  1989.  As  a  result  of  these  statutory 
provisions  first  sales  of  natural  gas  were 
deregulated.  Under  the  NGPA,  first  sales 
of  natural  gas  are  defined  as  any  sale  to 
an  interstate  or  intrastate  pipeline,  LDC 
or  retail  customer,  or  any  sale  in  the 
chain  of  transactions  prior  to  a  sale  to 
an  interstate  or  intrastate  pipeline  or 
LDC  or  retail  customer.  NGPA  Section 
2(21)(A)  sets  forth  a  general  rule  stating 
that  all  sales  in  the  chain  from  the 
producer  to  the  ultimate  consumer  are 
first  sales  until  the  gas  is  piuchased  by 
an  interstate  pipeline,  intrastate 
pipeline,  or  LDC.*  Once  such  a  sale  is 
executed  and  the  gas  is  in  the 
possession  of  a  pipeline,  LDC,  or  retail 
customer,  the  chain  is  broken,  and  no 
subsequent  sale,  whether  the  sale  is  by 
the  pipeline,  or  LDC,  or  by  a  subsequent 
purchaser  of  gas  that  has  passed  through 
the  hands  of  a  pipeline  or  LDC,  can 
qualify  under  the  general  rule  as  a  first 
sale  on  natiual  gas.  In  addition  to  the 
general  rule,  NGPA  Section  2(21)(B) 
expressly  excludes  from  first  sale  status 
any  sale  of  natiu^  gas  by  a  pipeline, 
LEJC,  or  thefr  affiliates,  except  when  the 
pipeline,  LDC,  or  affiliate  is  selling  its 
own  production. 

15.  Therefore,  the  Commission's 
jurisdiction  under  the  NGA  includes  all 
sales  for  resale  by  interstate  and 
intrastate  pipelines  and  L£>Cs  and  their 
affiliates,  other  than  thefr  sales  of  their 
own  production.  The  Commission's 
jiuisdiction  also  includes  a  category  of 
sales  by  entities  that  are  not  affiliated 


with  any  pipeline  or  LDC.  Such  entities 
are  those  making  sales  for  resale  of  gas 
that  was  previously  purchased  and  sold 
by  an  interstate  or  intrastate  pipeline  or 
liXD  or  retail  customer. 

16.  Given  that  the  Commission  does 
not  have  jurisdiction  over  the  entire 
natural  gas  market,  several  commenters 
raise  concerns  regarding  the  potential 
adverse  effect  of  imposing  the  proposed 
code  of  conduct  only  on  the  portion  of 
the  natiual  gas  market  under  the 
Commission's  jurisdiction.^ 
Commenters  assert  that  the  proposed 
rules  could  tilt  capital  markets  against 
those  subject  to  the  code  of  conduct 
because  they  would  be  viewed  as  a 
riskier  proposition  than  those  entities 
selling  gas  that  do'not  have  the  same 
regulatory  risk.  Commenters  argue  that 
to  impose  these  regulations  on  a  portion 
of  the  market  causes  an  uneven  playing 
field  and  amounts  to  undue 
discrimination  because  those  under  the 
rules  would  be:  (1)  Subject  to  sanctions 
such  as  loss  of  certificate  authority  and 
disgorgement  of  profits;  (2)  hesitant  to 
engage  in  legitunate  transactions  due  to 
uncertainty  imposed  by  vague  and 
inconsistent  standards  developed  in 
different  proceedings;  (3)  subject  to  the 
increased  risk  of  private  enforcement    - 
actions  by  gas  purchasers  before  the 
Commission;  (4)  subject  to  the  shifting 
of  investment  to  non-jurisdictional 
marketers,  and;  (5)  subject  to  increased 
recordkeeping  costs  for  jurisdictional 
entities. 

17.  Commenters  argue  that  the 
proposed  regulations  are  duplicative 
because  other  government  agencies  such 
as  the  Federal  Trade  Commission,  the 
Department  of  Justice,  and  various  state 
agencies  already  exercise  jurisdiction 
over  anticompetitive  behavior.^  Further, 
commenters  argue  that  in  addition  to 
stifling  innovation,  the  proposed 
regulations  will  erode  regulated 
marketer  participation,  and  thereby 
reduce  the  efficiency  of  the  markets  and 
deprive  the  customers  of  the  benefits  of 
deregulation.  Furthermore,  since  this 
code  regulates  only  a  small  portion  of 
the  market,^  they  argue  diat  the  rules 
will  be  ineffective  in  achieving  uniform 
compliance. 

18.  Finally,  commenters  maintain  that 
before  imposing  these  potentially 


«NGPA  Section  2(21)(A)  stater  General  Rule.— 
The  term  "first  sale"  means  any  sale  of  any  volume 
of  natural  gas — (i)  To  any  interstate  pipeline  or 
intrastate  pipeline;  (ii)  to  any  local  distribution 
company;  (iii)  to  any  person  for  use  by  such  person; 
(iv)  which  precedes  any  sale  described  in  clauses 
(i),(ii),  (iii);  and  (v)  which  precedes  or  follows  any 
sale  described  in  clauses  (i),  (ii),  (iii),  or'(iv)  and  is 
defined  by  the  Commission  as  a  first  sale  in  order 
to  prevent  circumvention  of  any  ma-iHTniim  lawfiil 
price  established  under  this  Act. 


5  See  e.g.,  AGA,  Peoples,  NiSource,  Nicor, 
Cinergy,  Sempra,  FPL  Group,  Reliant,  Coral,  NJR 
Companies,  EPSA,  ProLiance,  Duke  Energy, 
Questar,  Western. 

6Coral  at  5. 

'  See  NiSource  at  9  (stating  that  the  sales  for 
resale  by  interstate  pipelines  and  off-system  sales 
by  LDCs  constitute  a  small  portion  of  the  gas  sales 
transactions  in  the  market,  in  contrast  to  producers 
and  independent  marketers  that  account  for  a  very 
substantial  portion  of  gas  sold,  which  are  not 
subject  ot  the  proposed  regulations). 


burdensome  compliance  conditions,  the 
Commission  shoiild  ascertain  critical 
information  on  its  effects,  including  the 
percentage  of  the  natiual  gas  sellers  that 
would  be  required  to  comply  with  the 
proposed  rule  or  the  amoimt  of  the  gas 
affected.  Commenters  argue  that 
uncertainty  caused  by  the  proposed 
rules  would  be  particularly  damaging  in 
light  of  the  current  need  for  additional 
supplies  and  the  ciurent  need  to  regain 
investor  confidence. 

19.  However,  several  commenters 
support  the  Commission's  action  in 
imposing  a  code  of  conduct.^  These 
commenters  state  that  if  jurisdictional 
gas  sellers  seek  to  avoid  a  requirement 
that  they  do  business  honestly  by 
restructiuing  their  business  to  escape 
the  Commission's  jiuisdiction.  Congress 
might  be  interested  in  broadening  the 
Commission's  jurisdiction  to  prevent 
such  outcomes.  Moreover,  they  assert 
that  the  only  way  that  jurisdictional 
certificate  holders  could  be  at  a 
competitive  disadvantage  is  if  they  are 
competing  against  companies  that  are 
engaging  in  the  very  illegal  acts  that  the 
Commission's  code  of  conduct  is 
proscribing.  Finally,  commenters  argue 
that  the  proposed  regulations  should  not 
harm  cuiy  market  participant  and  should 
not  have  a  negative  impact  oh  natural 
gas  prices,  but  will  only  require  action 
consistent  with  a  competitive  market. 

20.  The  Commission  has  reviewed  the 
comments  setting  forth  possible 
problems  in  placing  a  code  of  conduct 
regulations  over  the  portion  of  the 
natural  gas  marketplace  within  its 
jurisdiction.  In  the  Conunission's  view, 
implementing  these  regulations 
designed  to  prevent  manipulation  of 
market  prices  and  prevent  abusive 
behavior  which  distorts  the  competitive 
marketplace  for  natural  gas  will  not 
present  an  undue  burden  for  gas  sellers 
under  the  Commission's  jurisdiction  or 
disrupt  the  competitive  gas  market. 

21.  As  stated  above,  the  Commission 
retains  jurisdiction'of  sales  of  domestic 
gas  for  resale  by  pipelines,  local 
distribution  companies  and  affiliated 
entities,  if  the  seUer  does  not  produce 
the  gas  it  sells.  The  fact  that  the 
Commission  does  not  regulate  the  entire 
natural  gas  maiicet  does  not  compel  the 
Commission  to  refrain  from  exercising 
its  authority  over  that  portion  of  the  gas 
market  which  is  within  its  jurisdiction 
to  prevent  the  manipulation  of  prices. 
By  its  action  here,  the  Commission  will 
maintain  and  protect  the  competitive 
marketplace  within  its  jurisdiction.  On 
balance,  the  Commission  finds  that  its 
statutory  responsibility  to  ensure  just 
and  reasonable  rates  for  the  sales  over 
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which  i1  does  have  jurisdiction 
outweig  IS  concerns  that  a  portion  of  the 
market  will  not  be  subject  to  these 
regulatii^ns  and  the  potential  resulting 
market  disruptions.^ 

22.  Tnis  finding  is  based  upon  a 
balancijag  of  factors  raised  by  the 
commenters  against  the  Commission's 
duty  to  maintain  the  competitive 
marketplace  for  natural  gas  within  its 
jiuisdiction.  Although  all  sellers  of 
natural  gas  will  not  be  imder  the  same 
set  of  regulations,  this  does  not  by  itself 
place  an,  undue  burden,  or  for  that 
matter,  A  competitive  disadvantage  of 
any  consequence  upon  the  sellers  of 
natural  gas  within  Uie  Commission's 
jurisdic^on.  This  is  because  the 
regulations  to  be  placed  upon 
jurisdictional  natural  gas  sellers  only 
prevent  ^uch  market  participants  ft'om 
distortiiig  the  competitiveness  of  the 
marketplace  by  engaging  in  abusive  or 
manipuBtive  acts  in  the  marketplace. 
For  instance,  commenters  argue  that  the 
increased  regulatory  risk  could  shift 
capital  n  larkets  against  those  subject  to 
the  new  regulations.  This  argument  is 
speculat  ve  and  it  appears  to  the 
Commis  lion  that  it  is  at  least  equally 
likely  th^t  investors  and  gas  buyers 
would  gjin  confidence  in  the 
knowlec  ge  that  the  jiu-isdictional  seller 
of  natiui  1  gas  was  required  to  engage  in 
business  practices  that  do  not  abuse  or 
manipul  ite  the  marketplace. 

B.  LimiU  d  Jurisdiction  of  Blanket 
Certifica  ies 

23.  In  ts  June  26  NOPR,  the 
Commisi  lion  proposed  to  delete  the  last 
sentence  of  18  CFR  284.402(a)  (2003) 
fit>m  its  ]  -egulations.  That  sentence 
reads,  "[i]  blanket  certificate  issued 
imder  Subpart  L  is  a  certificate  of 
limited  jurisdiction  which  will  not 
subject  tne  certificate  holder  to  any 
other  regulation  under  the  Natiual  Gas 
Act  juris  diction  of  the  Commission  by 
virtue  ol  the  transactions  under  the 
certifica  e." 

24.  Several  commenters  raise 
concerns  regarding  this  deletion.'" 
Commenters  argue  that  the  statement  of 
limited  jurisdiction  for  the  subject 
blanket  Certificates  should  remain  in  the 
regulations  in  order  to  relieve  blanket 
holders  Af  market  sales  certificates  from 
any  aspect  of  the  Commission's 
jurisdiction  which  does  not  apply  to 
market  h  Eised  rates  such  as  the  filing  of 


•See.  e.g..  BP.  EMIT,  CPUC,  NASUCA. 


°  We  not(  that  the  Commission  also  does  not  have 
jurisdictioi  over  all  sales  for  resale  in  electric 
markets.  T^e  Commission  nevertheless  exercises  its 
authority  t«  prevent  manipulation  of  the  market  by 
those  selleK  over  whom  it  does  have  jurisdiction. 

'<>  See  e.| ,,  Peoples,  TXU,  NiSource.  USG.  AGA, 
NCSA,  N)^  Companies.  Shell  OCEshore.  BP. 
Western. 


tariff  rates  and  various  forms.  Retaining 
this  statement  of  limited  jurisdiction  is 
of  particular  concern  to  LDCs  that  are 
comprehensively  regidated  at  the  state 
level.  1'  Commenters  argue  that  the 
Commission  should  clarify  that  blanket 
certificate  holders  are  not  subject  to  any 
other  regulations  except  as  provided  in 
Subpart  L  of  Part  284.  Finally, 
commenters  argued  that  the  new  rules 
and  burdens  are  inappropriate  for 
affiliates  of  small  pipelines,  particularly 
where  the  pipeline  is  non-major  and 
serves  few  customers  and  the  affiliated 
seller  is  selling  supplies  for  the  primary 
piupose  of  balancing  its  purchases  with 
its  manufacturing  needs. '^  These 
commenters  argue  that  the  Commission 
should  establish  a  procedure  to  exempt 
such  affiliates  of  small  pipelines. 

25.  The  Commission  has  reviewed  the 
comments  and  has  determined  that  it 
will  not  delete  the  affirmative  statement 
of  limited  jurisdiction  from  its 
regulations;  rather,  in  keeping  with  the 
points  raised  by  the  comments  it  will 
modify  the  sentence  to  read,  "(a]  blanket 
certificate  issued  under  Subpart  L  is  a 
certificate  of  limited  jurisdiction  which 
will  not  subject  the  certificate  holder  to 
any  other  regulation  imder  the  Natural 
Gas  Act  jurisdiction  of  the  Commission, 
other  than  that  set  forth  in  this  Subpart 
L,  by  virtue  of  the  transactions  under 
this  certificate."  Because  the  regulations 
adopted  by  the  instant  rulemaking  will 
be  placed  in  Subpart  L,  this  action  will 
maintain  the  original  intent  of  the 
limited  market  based  blanket  certificate 
while  allowing  for  the  new  conditions 
found  necessary  by  the  Commission. 

26.  Further,  the  Commission  will  not 
grant  a  generic  exception  to  these 
regulations  for  small  entities.  In  the 
Commission's  view,  entities  with  a 
small  number  of  customers  making  few, 
or  low  volume,  transactions  should 
incur  only  minimal  administrative  or 
financial  burden  by  virtue  of  these 
regulations. 

C.  Code  of  Conduct 

1.  General  Language  Prohibiting 
Manipulation 

27.  As  revised  Section  284.288(a)  of 
the  Commission's  regulations  provides 
that: 

A  pipeline  that  provides  iinbiuidled 
natural  gas  service  imder  §  284.284  is 
prohibited  from  engaging  in  actions  or 
transactions  that  are  without  a  legitimate 
business  purpose  and  that  are  intended  to  or 
foreseeably  cotild  manipulate  market  prices. 


"  SeeNiSouice. 
"  See  USG. 
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market  conditions,  or  market  rules  for  natural 
gas.>3 

28.  As  discussed  above,  several 
commenters  raise  concerns  regarding 
the  general  language  prohibiting 
manipulation. i"*  Commenters  contend 
that  the  regulation  contains  too  many 
ambiguous  terms  such  as  "legitimate 
business  piupose,"  "manipulation,"  and 
"legitimate  forces  of  supply  and 
demand."  NJR  Companies  assert  that  the 
proposal  violates  due  process 
requirements,  and  that  parties  must 
receive  fair  notice  before  being  deprived 
of  their  property.  NJR  Companies 
suggest  that  the  Commission  replace 
vague  language  with  straightforward 
requirements. 

29.  Sempra  reconunends  that  the 
Commission  take  a  cue  from  the 
jurisprudence  of  the  CFTC  and  SEC  by 
adopting  a  standard  for  manipulation 
that  includes  ability,  intent,  and  effect 
as  required  elements  of  an  offence. 
Reliant,  Select,  Merrill  Lynch  and 
Morgan  Stanley  assert  that  the 
Commission  should  establish  four 
essential  elements  to  prove 
manipulation:  (1)  The  ability  to  move 
market  prices,  (2)  the  specific  intent  to 
create  an  artificial  price,  (3)  the 
existence  of  an  artificial  price,  and  (4) 
causation  of  the  artificial  price  by  the 
accused. 

30.  Coral  contends  that  adoption  of 
the  proposed  regulation  could  have  the 
effect  of  deterring  blanket  certificate 
holders  from  aggressively  or  creatively 
marketing  their  gas  or  developing  new 
products  that  may  benefit  competitive 
gas  markets.  NASUCA  argues  that  the 
Commission  should  clarify  what  tj^es 
of  manipulative  behavior  is  prohibited. 
It  adds  diat  manipulation  that  results, 
from  inadequate  planning,  inept  design, 
incompetent  personnel,  or  poor 
supervision  should  not  be  exempted 
bom  enforceable  action. 

31.  Hess  believes  thst  the  Commission 
should  not  adopt  this  measure,  asserting 
that,  among  other  things,  it  has  not 
sufficiently  explained  how  it  intends  to 
enforce  the  standard.  EnCana  and 
Mirant  question  the  necessity  of  the  rule 
since  the  Commission  and  other 
agencies  have  already  shown  an  ability 


"Section  284.403(a)  of  the  Commission's 
regulation  provides  that: 

Any  person  making  natural  gas  sales  ibr  resale  in 
interstate  commerce  pursuant  to  §  284.402  is 
prohibited  from  engaging  in  actions  or  transactions 
that  are  without  a  legitimate  business  purpose  and 
are  intended  to  or  foreseeably  could  manipulate 
market  prices,  market  conditions,  or  market  rules 
for  natural  gas. 

'"  See  e.g.,  TXU,  NCSA,  Shell,  NJR  Companies, 
NEMA,  EMIT,  Cinergy,  Sempra,  Reliant,  Select. 
Merrill  Lynch  and  Morgan  Stanley,  Coral.  Hess, 
Peoples,  EnCana,  Miiant,  NASUCA. 


to  police  allegedly  manipulative 
behavior. 

32.  We  find  that  our  rules,  including 
specifically  the  prohibitions  set  forth 
relating  to  market  manipulation,  are  not 
luiduly  vague  as  asserted  by  some 
commenters.  While  constitutional  due 
process  requirements  mandate  that  the 
Commission's  rules  and  regulations  be 
sufficiently  specific  to  give  regiUated 
parties  adequate  notice  of  the  conduct 
they  require  or  prohibit,!^  this  standard 
is  satisfied  "(i]f,  by  reviewing  [our  rules] 
and  other  public  statements  issued  by 
the  agency,  a  regulated  party  acting  in 
good  faith  would  be  able  to  identify, 
with  ascertainable  certainty,  the 
standards  with  which  the  agency 
expects  parties  to  conform." '«  The 
Commission's  rules  wiU  be  found  to 
satisfy  this  due  process  requirement  "so 
long  as  they  are  sufficiently  specific  that 
a  reasonably  prudent  person,  familiar 
with  the  conditions  the  regulations  are 
meant  to  address  and  the  objectives  the 
regulations  are  meant  to  achieve,  would 
have  fair  warning  of  what  the 
regulations  require."  ^^ 

33.  As  applied  by  the  courts,  this  due 
process  standard  has  been  held.to  allow 
for  flexibility  in  the  wording  of  an 
agency's  rules  and  for  a  reasonable 
breadth  in  their  construction.  ^*  The 
courts  have  recognized,  in  this  regard, 
that  specific  regulations  cannot  begin  to 
cover  all  of  the  infinite  variety  of  cases 
to  which  they  may  apply  and  that  "[b]y 
requiring  regiUations  to  be  too  specific, 
[courts]  would  be  opening  up  large 
loopholes  allowing  conduct  which 
should  be  regulated  to  escape 
regulation."  19 

34.  The  Supreme  Court  has  further 
noted  that  the  degree  of  vagueness 
tolerated  by  the  Constitution,  as  well  as 
the  relative  importance  of  fair  notice 
and  fair  enforcement,  depend  in  part  on 


"  See  Freeman  United  Coal  Mining  Company  v. 
Federal  Mine  Safety  and  HeaJth  Review 
Commission.  108  F.3d  358,  362  (DC  Cir.  1997) 
(Freeman).  ^ 

'«  See  General  Electric  Co.  v.  EPA,  53  F.3d  1324, 
1329-30  (DC  Cir.  1995)  (holding  that  the  agency's 
interpretation  of  its  rules  was  "so  far  from  a 
reasonable  person's  imderstanding  of  the 
regulations  that  [the  regulations)  could  not  have 
fairly  informed  GE  of  the  agency's  perspective."). 

^^See  Freeman.  108  F.3d  at  362.  See  also 
Faultless  Division,  Bliss  6-  Laughlin  Industries,  Inc. 
v.  Secretary  of  Labor,  674  F.2d  1177. 1185  (7th  Cir. 
1982)  ("(TIhe  regulations  will  pass  constitutional 
muster  even  though  they  are  not  drafted  with  the 
utmost  precision;  all  that  due  process  requires  is  a 
fair  and  reasonable  warning."). 

'«See  Groyned  V.  City  of  Bockford,  408  U.S.  104, 
110  (1971)  (holding  that  an  anti-noise  ordinance 
was  not  vague  where  the  words  of  the  ordinance 
"are  marked  by  flexibility  and  reasonable  breadth, 
rather  than  meticulous  specificity."). 

'8  See  Rav  Evers  Welding  Co.  v.  OSHRC,  625  F.2d 
726,  730  (6th  Cir.  1980). 


the  nature  of  the  rules  at  issue,  ^o  In 
Hoffman,  for  example,  the  Court  held 
that  in  the  case  of  economic  regulation 
(as  opposed  to  criminal  sanctions),  the 
vagueness  test  must  be  applied  in  less 
strict  manner  because,  among  other 
things,  "the  regulated  enterprise  may 
have  the  ability  to  clarify  the  meaning 
of  the  regidation  by  its  own  inquiry,  or 
by  resort  to  an  administrative 
process."  2> 

35.  Applying  these  standards  here,  we 
find  that  oiu  rules  satisfy  the 
requirement  of  due  process.  It  cannot  be 
said  that  the  prohibitions  against  market 
manipulation,  as  set  forth  in  the  rules, 
are  unclear  in  their  intent.  For  example, 
our  requirement  that  a  seller's  actions 
must  have  a  "legitimate  business 
purpose"  is  clearly  intended  to  give 
sellers  some  latitude  in  determining 
their  business  actions,  while 
safeguarding  market  participants  against 
market  manipulation  for  which  there 
can  be  no  legitimate  business  purpose. 
Sellers  will  not  be  required  to  guess  at 
the  meaning  of  the  above-referenced 
term  because  it  can  only  have  meaning 
with  specific  reference  to  seller's  own 
business  practices  and  motives.  In  other 
words,  if  the  seller  has  a  legitimate 
business  purpose  for  its  actions,  it 
cannot  be  sanctioned  under  this  rule. 

36.  In  establishing  these  rules,  we 
have  worked  to  strike  a  necessary 
balance.  On  the  one  hand,  this 
prohibition  allows  the  Commission  to 
protect  market  participants  from  market 
abuses  that  cannot  be  precisely 
envisioned  at  the  present  time.  At  the 
same  time,  we  have  attempted  to  set 
forth  with  sufficient  specificity  the  class 
of  behaviors  prohibited  in  a  manner  that 
will  inform  market-based  rate  sellers  of 
the  type  of  activities  that  are  consistent 
with  just  and  reasonable  rates.  This 
provides  the  Commission  the  ability  to 
codify  these  requirements  and  provide  a 
regulatory  vehicle  for  their  prospective 
enforcement.  Thus,  our  ndes  have  been 
designed  to  meet  these  twin  objectives — 
to  be  specific  in  order  to  inform  sellers 
as  to  the  type  of  behavior  that  is 
prohibited  today,  while  containing 
enough  breadth  and  flexibility  to 
address  new  and  imanticipated 
activities,  as  they  may  arise  down  the 
road. 


^o  See  Village  of  Hoffman  Estates,  et  al.  v.  The 
Flipside.  Hof^an  Estates,  Inc.,  455  U.S.  489,  498 
(1981)  (Hoffman). 

2'  Id.  See  also  Texas  Eastern  Products  Pipeline 
Co.  V.  OSHRC.  827  F.2d  46.  50  (7th  Or.  1987) 
("Texas  Eastern,  as  a  major  pipeline  company,  in 
which  trenching  and  excavation  are  a  part  of  its  ■ 
routine,  had  ample  opportunity  to  know  of  the 
earlier  interpretation,  should  have  been  able  to  see 
the  sense  of  the  regulations  on  their  face,  and  if  still 
in  doubt  Texas  Eastern  should  have  taken  the  safer 
position  both  for  its  employees  and  for  itself."). 


37.  Nonetheless,  we  are  committed  to 
making  our  rules  as  specific  as  possible 
and  thus,  we  are  Adopting  a  number  of 
the  revisions  proposed  by  commenters 
in  order  to  clarify  the  scope  and 
application  of  our  rules. 

38.  We  clarify  that  we  are  focusing  on 
behavior  imdertaken  without  an 
appropriate  commercial  underpinning 
for  the  purpose  of  distorting  prices  from 
those  that  would  otherwise  occur  in  the 
competitive  market.  However,  the 
proposed  term  that  would  have 
characterized  as  manipulative  behavior 
an  act  resulting  in  "market  prices  which 
do  not  reflect  Uie  legitimate  forces  of 
supply  and  demand"  has  resulted  in 
confusion.  While  we  do  not  believe  that 
our  use  of  this  term  was  inappropriate 
or  imjustified  (as  we  intended  it),  many 
commenters  appear  to  have 
misimderstood  its  purpose,  suggesting 
that  causes  other  than  manipulation 
may  explain  a  given  dysfunction  in  the 
interplay  between  supply  and  demand. 
To  avoid  confusion  on  this  point,  then, 
and  because  our  objectives  with  respect 
to  this  rule  can  be  satisfied  under  the 
siuviving  clause,  discussed  above,  we 
have  eliminated  this  term  from  our  rule. 
We  clarify  that  this  rule  is  not  meant  to 
say  that  we  will  identify  prices  that 
properly  reflect  supply  and  demand  and 
then  take  action  against  sellers  whose 
prices  (however  they  may  be  :=. 
established)  differ.  Rather,  our  rule  is 
designed  to  prohibit  market-based  rate 
sellers  from  taking  actions  without  a 
legitimate  business  purpose  that  are 
intended  to  or  foreseeably  could 
interfere  with  the  prices  that  would  be 
set  by  competitive  forces. 22  One  such 
action  would  be  a  wash  trade.  As 
discussed  below,  wash  trades  have  no 
economic  risk  or  substance,  and  create 

a  false  price  for  use  in  indices  or  in  the 
market  in  general. 

39.  Commenters  have  also  raised 
questions  regarding  how  the 
Commission  will  determine  whether 
this  rule  has  been  violated.  In 
determining  whether  an  activity  is  in 
violation  of  oiu*  rule,  we  will  examine 
all  relevant  facts  and  circumstances 
surrounding  the  activity  to  evaluate 
whether  there  is  a  legitimate  business 
purpose  attributable  to  the  behavior.  We 
will  evaluate  whether  the  activity  was 
designed  to  lead  to  (or  could  foreseeably 
lead  to)  a  distorted  price  that  is  not 
reflective  of  a  competitive  market.  Chir 
approach  will  be  to  consider  the  facts 
and  circumstances  of  the  activity  to 
determine  its  purpose  and  its  intended 


22  Out  rules  are  designed  to  cover  actions  that  are 
intended  to  manipulate  prices  regardless  of  whether 
such  actions  actually  resulted  in  distorted  prices. 
We  note,  however,  that  in  most  such  cases  there 
will  be  no  uniust  profits  to  disgorge. 
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or  fores(  eable  result  However,  the 
Commis  iion  recognizes  that 
manipu  ation  of  energy  markets  does 
not  hapj  en  by  accident.  We  also 
recognia  a  that  intent  often  must  be 
inferred  from  the  facts  and 
circiuns  ances  presented.  Therefore,  a 
violatioi  of  the  instant  rule  must 
involve  1  :onduct  which  is  intended  to, 
or  wouh  foreseeably  distort  prices.^a 

40.  So  ne  ambiguity  necessarily  arises 
from  the  fact  that  we  cannot  expressly 
identify  dl  behaviors  that  are  precluded 
by  the  iqstant  rule.  However,  in  the 
Commisiion's  view,  the  rule  and  its 
implementation  provide  sufficient 
clarify  for  market-based  rates  sellers  to 
understaid  the  scope  of  precluded 
behavioBS.  The  rule  clearly  prohibits 
behavioBs  that  are  undertaken  without  a 
legitimafe  business  purpose  which  are 
designed  to,  or  foreseeably  would, 
distort  pf  ices  for  jurisdictional  natural 
gas  sales , 

41.  Mi  ny  commenters  have  raised 
concemi  with  the  Commission's 
inclusioi  1  of  the  phrase  "legitimate 
business  purpose."  The  Commission's 
inclusioi  1  of  the  phrase  is  to  assiu« 
sellers  tl  at  transactions  with  economic 
substanc  b  in  which  a  seller  offers  or 
provides  service  to  a  willing  buyer 
where  v(  lue  is  exchanged  for  value  will 
not  be  c(  nsidered  prohibited  by  our 
rule.  Wh  ile  several  conunenting  sellers 
have  raij  ed  concerns  regarding  the 
inclusioi  i  of  the  phrase  "legitimate 
business  purpose"  in  the  rule,  we 
believe  that  not  only  is  the  inclusion  of 
the  phraie  necessary,  it  acts  to  ensure 
that  sucn  sellers  acting  in  a  pro- 
competilive  maimer  will  be  able  to 
show  ths  t  their  actions  were  not 
designee  to  distort  prices  or  otherwise 
manipul  ite  the  market.  Behaviors  and 
transacti  ins  with  economic  substance  in 
which  a  seller  offers  or  provides  service 
to  a  willing  buyer  where  value  is 
exchangi  d  for  value  will  be  recognized 
as  reflecl  tng  a  legitimate  business 
purpose  :onsistent  with  just  and 
reasonab  e  rates.  However,  an  action  or 
transacti  m  which  is  anticompetitive 
(even  th(  lugh  it  may  be  undertaken  to 
maximiz  ^  seller's  profits),  could  not 
have  a  le  ultimate  business  piupose 
attribute  1  to  it  under  our  rule.^* 

42.  Pri  :es  for  transactions  undertaken 
in  the  co  mpetitive  marketplace  where 
value  is  i  Kchanged  for  value  should  be 


"  When  deciding  how  best  to  allocate  our 
enforcement  resources,  we  intend  to  focus  our 
efforts  prii4arily  on  those  actions  or  transactions 
that  have,  ib  fact,  caused  distorted  market  prices. 

2<  See  En^n  Power  Marketing,  Inc.,  103  FERC 
1 61,343  (2J>03)  (revoking  Enron's  blanket  marketing 
certificate  Authorization  based  on  Enron's 
participatidn  in  wash  trades  having  "no  legitimate 
business  pt  ipose"). 


disciplined  by  mariiet  forces.  On  the 
other  hand,  all  gas  transactions  may  not 
be  constrained  by  market  forces.  For 
example,  if  a  gas  merchant  bought 
natural  gas  at  a  location  typically  used 
as  an  index  refarence  point  in  a  manner 
that  drives  prices  higher  (and  promptly 
thereafter  sold  such  gas  at  the  market 
prevailing  price  at  a  loss)  while  also 
possessing  a  derivative  position  at  a 
notional  quantify  significantly  in  excess 
of  its  physical  gas  position,  that  benefits 
from  the  increase  in  the  market  price  of 
natural  gas  at  this  index  reference  point, 
these  physical  piirchases  may  be 
interpreted  as  a  component  of  a  broader 
manipulative  scheme  and  the  cash 
market  transactions  may  be  found  to  be 
without  a  legitimate  business  purpose. ^^ 

43.  We  recognize  that  we  are 
establishing  a  general  rule  that  will 
become  more  clear  and  concrete  after 
we  have  had  the  opportunity  to  consider 
actual  cases.  As  with  all  new 
requirements  of  this  nature,  with 
caselaw  comes  further  clarity.  This 
reflects  the  fact  that  we  oversee  a 
dynamic  and  evolving  market  where 
addressing  yesterday's  concerns  may 
not  address  tomorrow's.  Nevertheless, 
experience  in  applying  this  rule  should 
be  instructive  to  both  the  Commission 
and  market-based  rates  sellers.  As  we 
apply  the  rule,  we  will  be  mindful  of  the 
fact  that  we  are  not  only  taking  steps  to 
assure  just  and  reasonable  rates  for  a 
specific  transaction  but  also  providing 
guidance  to  sellers  in  general.  As  such, 
in  determining  the  appropriate  remedy 
for  violations  of  this  rule,  we  will  take 
into  accoimt  factors  such  as  how  self 
evident  the  violation  is  and  whether 
such  violation  is  part  of  a  pattern  of  _^ 
manipulative  behavior. 

44.  The  Commission  rejects 
arguments  that  it  should  identify  and 
prohibit  only  expressly-defined  acts  of 
manipulation.  For  all  the  reasons 
discussed  above,  it  is  essential  and 
appropriate  that  we  have  a  prohibition 
designed  to  prohibit  all  forms  of 
manipulative  conduct.  In  sum,  we 
believe  our  rules,  as  modified, 
explained  and  adopted  herein,  put 
sellers  and  all  ntiarket  participants  on 
fair  notice  regarding  the  conduct  we 
seek  to  encourage  and  the  conduct  we 
seek  to  prohibit.  Stripped  to  their 
essenti^s,  these  guidelines  amount  to 
the  following:  (i)  Act  consistently 


2^  Although  the  instant  example  focused  upon  gas 
market  prices  manipulated  upward  in  order  to 
benefit  the  merchant  derivative  position,  the 
transactions  implementing  any  manipulation  of  the 
natural  gas  market  will  not  be  considered 
legitimate.  For  further  discussion  of  several 
manipulative  strategies  see  the  Commission  Staffs 
Final  Report  on  Price  Manipulation  in  Western 
Markets,  Chapter  DC,  p.  IX-9  through  IX-24. 
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within  the  Qmimission's  established 
rules;  (ii)  do  not  manipulate  or  attempt 
to  manipulate  natural  gas  markets;  (ill) 
be  honest  and  forthright  with  the 
Commission  and  the  institutions  it  has 
established  to  implement  open-access 
transportation  and  entities  publishing 
indices  for  the  purpose  of  price 
transparency;  and  (iv)  retain  associated 
records.  Viewed  in  this  context,  there 
can  be  no  reasonable  uncertainty  over 
the  underlying  objectives  embodied  in 
our  rules  or  their  requirements  going 
forward. 

45.  Our  code  of  conduct  rules  would 
not  supercede  or  replace  parties'  rights 
under  Section  5  of  die  NGA  to  file  a 
complaint  contending  that  a  contract 
shoidd  be  revised  by  the  Commission 
(pursuant  to  either  the  "just  and 
reasonable"  or  "public  interest"  test  as 
required  by  the  contract).  Rather,  any 
party  seeking  contract  reformation  or 
abrogation  based  on  a  violation  of  one 
or  more  of  these  regulations  would  be 
required  to  demonstrate  that  such  a 
violation  had  a  direct  nexus  to  contract 
formation  and  tainted  contract 
formation  itself.  If  a  jmisdictional  seller 
enters  into  a  contract  without  engaging 
in  behavior  that  violates  these 
regulations  with  respect  to  the 
formation  of  such  contract,  we  do  not 
intend  to  entertain  contract  abrogation 
complaints  predicated  on  oiu  instant 
code  of  conduct  rules. 

2.  Wash  Trades 

46.  Proposed  Section  284.288(a)(1) 
provides  that: 

Prohibited  actions  and  transactions  include 
but  are  not  limited  to  pre-airanged  oSsetting 
trades  of  the  same  product  among  the  same 
parties^  which  involve  no  economic  risk,  and 
no  net  change  in  beneficial  ownership 
(sometimes  called  "wash  trades"). ^s 

47.  TXU  comments  that  wash  trades 
should  be  more  precisely  defined, 
contending  that  the  present  definition 
does  not  explicitly  limit  the  applicable 
transaction  to  one  involving  the  same 
location,  price,  quantity,  and  term,  and 
can  be  interpreted  to  prohibit  legitimate 
exchange  transactions  that  occtir 
through  displacement  or  backhauls. 

48.  Merrill  Lynch  and  Morgan  Stanley 
request  that  the  Commission  modify  the 
definition  of  wash  trades  to  clarify  that 
it  applies  to  parties  who  intended  to 
enter  into  simultaneous  offsetting  trades 
to  effectuate  a  wash  trade.  They  request 
that  the  Commission  further  clarify  its 
definition  by  specifying  that  wash 
trades  must  involve:  (1)  A  deliberately 

-  pre-arranged  pair  of  trades,  (2)  trades 


*»  Proposed  Section  284.403(a)(1)  applies  these 
same  prohibited  actions  and  transactions  to  "(a)ny 
person  making  natural  gas  sales  for  resale  in 
interstate  commnce  pursuant  to  §  284.402  *  *  *  .' 


made  at  the  same  time,  at  the  same 
price,  and  at  the  same  delivery  points, 
and  (3)  trades  made  between  the  same 
legal  entities.  NCSA  submits  that  the 
proposed  ban  on  wash  trades  should  be 
narrowed  to  encompass  only 
simultaneous  offsetting  trades  that  are 
intended  to  manipulate  market  prices  or 
rules.  It  explains  that  parties  may  enter 
into  legitimate  business  arrangements 
that  may  appear  as  wash  trades,  for 
example,  trades  made  to  correct  a 
scheduling  or  nomination  error,  or  to 
liquidate  a  position  at  a  pricing  point 
based  on  subsequent  changes  in  market 
conditions.  NCSA  suggests  that  the 
proposed  regulation  regarding  wash 
trades  be  rewritten  as:  "knowingly  pre- 
arranged simultaneous  offsetting  trades 
of  the  same  product  among  the  same 
parties,  which  involve  no  economic 
risk,  and  no  net  change  in  beneficial 
ownership  (sometimes  called  'wash 
trades')." 

49.  ReUant  recommends  the  definition 
of  wash  trades  be  refined  to  eliminate 
the  possibility  that  multiple  traders 
within  the  same  company  who  are 
trading  with  multiple  traders  in  another 
company  do  not  stand  accused  of 
engaging  in  wash  trades  by  the  mere 
coincidence  that  their  trades  offset  one 
another.  Reliant  suggests  that  the 
regulation  be  re-written  as:  "trades  of 
the  same  product  among  the  same 
parties,  which  trades  are  pre-arranged  to 
be  offsetting  and  involve  no  economic 
risk,  and  no  net  change  in  beneficial 
ownership  (sometimes  called  'wash 
trades'). 

50.  The  Oversight  Board  asserts  that 
the  definition  of  wash  trade  is  imduly 
narrow,  because  it  limits  wash  trades  to 
transactions  involving  the  same  parties, 
the  same  quantity,  and  no  economic  risk 
whatsoever.  The  Oversight  Board  joins 
NASCUA  in  contending  the  proposed 
definition  would  permit  a  party  to  evade 
the  wash  trade  prescription  by  engaging 
in  transactions  that  result  in  the  net 
financial  position  near  to,  but  not  equal 
to,  zero.  TTie  Oversight  Board  contends 
that  the  Commission  shotild  qualify  its 
wash  trade  definition  to  enswe  that  the 
codes  of  conduct  can  effectively  react  to 
imforeseen,  novel  attempts  to 
circiunvent  the  regulatory  process.  The 
Oversight  Board  requests  that  the 
Commission  clarify  that  it  will  define 
wash  trades  as  those  necessarily 
affecting  market  prices  or  modify  the 
definition  to  include  pre-arranged 
multi-party  transactions. 

51.  Commenters  such  as  Select,  Duke 
and  NEMA  suggest  that  the 
Commission's  definition  of  a  "wash 
trade"  is  too  broad  and  may  encompass 
transactions  not  intended  to  be  wash 
trades  such  as  "sleeving"  and 


"bookout"  transactions.  Select  explains 
that  "sleeving"  is  a  commonly 
performed  trading  practice  in  which  a 
creditworthy  party  agrees  to  act  as  an 
intermediary  in  transactions  between 
two  parties  who  do  not  have  a  credit 
relationship.  Ehike  recommends  that 
legitimate  trades  may  include  the  so- 
called  "bookout"  transactions,  in  which 
companies  with  offsetting  delivery 
obligations  resulting  from  heavy  trading 
activity  agree  not  to  deliver  to  one 
another  the  offsetting  amoimts  of 
energy.  In  the  same  vein,  NEMA 
submits  that  there  may  be  instances 
wh««  legitimate  business  purposes 
appear  to  be  wash  trades  (e.g.,  when 
traders  "book  out"  or  "test  the  waters"), 
and  that  the  Commission  should  not 
deem  such  trade  to  be  illegal.  Sempra 
request  that  the  wash  trade  prohibition 
to  only  apply  to  trades  that  affect  the 
market  and  asks  that  the  Commission 
clarify  the  definition  accordingly. 

52.  Other  commenters  such  as  Shell  °  . 
O^hore,  NEMA,  and  Coral  question 
whether  the  Commission  has  provided 
adequate  definitions  for  the  terms  used 
in  its  regvdations.  For  example.  Shell 
Offshore  questions  what  the  regtilations 
mean  by  a  "pre-arranged"  trade,  and 
how  it  differs  &om  any  other  negotiation 
leading  to  a  trade.  It  also  questions  how 
to  define  an  "offsetting  trade,"  and  how 
the  value  is  measured.  It  also  asks  what 
constitutes  the  "same  product"  (i.e., 
does  an  exchange  of  gas  among  the  same 
parties  constitute  the  same  product,  and 
.dius  qualify  as  an  illegal  wash  trade).  It 
also  notes  that  there  are  legitimate 
transactions  that  involve  "no  economic 
risk,"  such  as  a  transaction  provitting  a 
guaranteed  supply  at  a  guaranteed  price. 
NEMA  also  requests  additional 
clarification  of  the  terms  "wash  trades" 
and  "pre-arranged  deals"  and  requests 
that  the  Commission  investigate  the 
meanings  of  the  terms  "intentional 
manipulation"  and  "wash  trades"  as 
they  apply  to  securities  and  commodity 
futures  trading. 

53.  The  Conunission  will  adopt 
Section  284.288(a)(1)  as  proposed.  Thus, 
the  regulation  will  state  that: 

Prohibited  actions  and  transactions  include 
but  are  not  limited  to  pre-arranged  o&etting 
trades  of  the  same  product  among  the  same 
parties,  which  involve  no  economic  risk  and 
no  net  change  in  beneficial  ownership 
(sometimes  called  "wash  trades").^^ 

54.  The  (Commission  disagrees  with 
the  comments  that  its  definition  of  wash 
trades  is  ill  conceived  or  vague.  The 


2' The  Commission  also  adopts  Section 
284.403(a)(1)  as  proposed,  which  will  apply  the 
same  prohibited  actions  and  transactions  to  "(a)ny 
person  making  natural  gas  sales  for  resale  in 
intwstate  commerce  pursuant  to  §  284.402  *  •  *  ." 
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definition  of  wash  trades  states  the  two 
key  elements  that  the  Commission  sees 
as  the  fundamentally  manipulative 
aspects  of  wash  trading:  (1)  that  the 
transaction  or  transactions  are 
prearranged  to  cancel  each  other  out; 
and  (2)  that  they  involve  no  economic 
risk.  As  such,  the  prohibition  against 
wash  trades  is  illustrative  of  the 
Commission's  prohibition  against  the 
manipulation  of  market  conditions. 

55.  Transactions  such  as  "sleeving"  or 
"bookouts"  as  described  by  the 
commentera  do  not  fall  with  the  key 
elements  of  the  Commission's  definition 
and  therefore  would  not  be  prohibited 
by  the  regulation.  Further,  trades  made 
to  correct  schediding  or  nomination 
errors,  or  trades  that  do  not  result  from 
an  attempt  to  manipulate  the  market 
would  not  be  prohibited  by  the 
Commission's  regulation.  Moreover, 
displacement  or  backhauls  are  not  wash 
trades  as  they  are  transportation  services 
obtained  from  a  pipeline  if  operationally 
feasible  and  simply  do  not  meet  the 
definition  of  wash  trades  as  set  forth 
herein.  A  sleeve  is  not  an  off-setting 
trade  but  rather  a  mechanism  to 
accomplish  a  gas  sale  among  parties  that 
have  not  established  a  credit 
relationship  by  including  a  third  party 
seller  that  has  acceptable  credit  in  the 
transaction  chain,  "rhe  two  resulting 
sales  (which  are  only  of&etting  to  the 
"sleeving"  seller)  are  each  with    ■ 
economic  risk  with  a  change  in 
beneficial  ownership  and,  usually  at 
slightly  different  prices  to  reflect  the  use 
of  the  "sleeving"  seller's  credit.  A 
"bookout"  is  not  a  pre-arranged  trade 
but  rather  a  subsequent  arrangement  to 
financially  close  out  trades  that  were 
not  prearranged  and  executed  (and,  in 
fact,  closed  out)  with  economic  risk. 

56.  Commenters  argue  that  the 
Commission  should  impose  an  "intent" 
standard  relating  to  wash  trading.  The 
language,  as  proposed  and  finalized  in 
this  order,  does  include  the  element  of 
intent.  We  recognize  that  buyers  and 
sellers  trade  the  same  products  with  the 
same  counterparties  over  the  course  of 
a  trading  day.  Entering  into  a  set  of 
trades  that  happen  to  offset  each  other 
is  not  market  manipulation.  Wash  trades 
are  by  their  nature  manipulative.  By 
definition,  parties  must  purposefully 
create  prearranged  off-setting  trades 
with  no  economic  risk  to  engage  in  a 
wash  trade.  We  know  of  no  legitimate 
business  purpose  to  such  behavior  and 
no  commenter  has  suggested  one. 
Accordingly,  as  opposed  to  many  other 
behaviors  which  would  not,  standing 
alone,  violate  Sections  284.288(a)  or 
284.403(a),  wash  trades  will  constitute  a 
per  se  violation. 


57.  Tt  e  Conunission  finds  that  its 
definitic  n  of  wash  trading,  as  explained 
here,  sal  isfies  the  requirements  Uiat 
parties  Will  generally  know  what  is 
expecte<|  of  them  and  what  actions  are 
prohibited.  Therefore,  the  Conunission 
will  not  JFurther  define  its  regulations  at 
this  poii  t. 


3.  Collu)  ion 

58.  Aa 
the  Co 

that  pro^bited 
include 


revised  Section  284.288(a)(2)  of 
n^nission's  regulations  provides 
actions  and  transactions 
>ut  are  not  limited  to: 


collusioniwith  another  party  for  the  purpose 
of  manipulating  market  prices,  market 
condition  s,  or  market  rules  for  natural  gas.^^ 

59.  Se  /era!  commenters  argue  that  the 
Commis  >ion  should  better  define  the 
term  col  usion.^a  For  instance,  TXU 
recommi  mds  that  the  Commission  and 
market  (  articipants  rely  on  federal  and 
state  ant  trust  laws  specifically  defining 
coUusio  I  in  order  to  ensiu^  certainty 
concern  ng  the  conduct  that  is 
prescrib  sd.  Sempra  argues  that  the 
Commission's  prohibition  of  collusion 
is  imcon  stitutionally  vague,  as  well  as 
unneces  jary  since  such  conduct  is 
already  )roscribed  under  other  statutory 
and  regi  latory  schemes  administered  by 
other  fe<  eral  agencies  with  specialized 
expertisi  ( in  those  areas  of  law. 

60.  NI  MA  argues  that  for  conduct  to 
constitu  e  collusion,  there  must  be  an 
element  of  intent  to  manipulate  prices 
in  the  marketplace  as  well  as  an  actual.^ 
impact  c  n  commodity  prices.  Shell  asks 
what  sta  idard  the  Commission  would 
rely  upo  1  to  determine  whether  or  not 
there  w^  colluston  to  "create"  prices  at 
levels  thbt  differ  from  those  set  by 
market  i  )rces. 

61.  W  die  commenters  such  as 
Sempra  U'e  correct  in  their  observation 
that  the  prohibition  set  forth  in  Sections 
284.288fa)(l)  and  284.403(a)(1)  may  be 
similar,  in  certain  respects,  to  the 
prohibitions  set  forth  in  federal  antitrust 
laws,  our  authority,  as  it  relates  to 
Section^284.288(a)(l)  and 
284.403(|a)(l),  is  not  derived  fit)m 
federal  antitrust  law.  Rather,  our 
authority  comes  from  the  NGA  itself  and 
its  requirement  that  all  rates  and  charges 
made,  demanded,  or  received  by  any 
natural  gas  company  selling  natiual  gas 
subject  to  the  jurisdiction  of  the 
Commistion  and  all  rules  and 
regulations  affecting  or  pertaining  to 
such  ratas  and  charges  be  just  and 
reasonaqle.3o  Although  our  regulatory 


"Sectii 
regulatio! 


iiia( 


284.403(a)(2)  of  the  Commission's 
contains  an  identical  proliibition. 


Merrill  Lynch  and  Morgan  Stanley, 
Duke,  TXll  Sempra,  NCSA.  NEMA,  Shell,  EnCana. 
Hess,  Mira  tt. 
^"Sectia  1 4(a)  of  the  NGA.  15  U.S.C.  717c. 


approach  includes  elements  of  anti-trust 
law,  it  is  not  limited  to  the  structure  of 
those  laws.  For  example,  our  regulatory 
approach  encompasses  "partnerships" 
whose  existence  does  not  implicate  anti- 
trust concerns  that  may,  nonetheless, 
undertake  manipulative  behavior. 
Therefore,  these  regulations  will  be 
interpreted  and  enforced  by  the 
Commission  consistent  with  our  own 
policies  and  precedents.  As  such,  we 
need  not  be  concerned  here  whether,  or 
to  what  extent,  federal  antitrust  law  may 
be  broader  in  scope  or  more  narrow  in 
scope.31  These  regulations  are  expressly 
tailored  to  our  statutory  duties  and  our 
competitive  goals  with  respect  to  the 
natural  gas  market.^^ 

62.  To  avoid  possible  confusion 
regarding  the  interpretation  and  scope 
from  our  originally  proposed  language 
which  prohibited  collusion  for  the 
purpose  of  creating  market  prices 
differing  from  those  set  by  market 
forces,  we  have  replaced  this  term  with 
language  consistent  with  our 
prohibition  against  manipiUation  set 
forth  above.  "Ilierefbre,  the  instant 
regulation  prohibits  collusion  with 
another  party  for  the  purpose  of 
manipulating  market  prices,  market 
conditions  or  market  rules  for  natural 
gas.  We  find  such  collusive  acts  to  be 
illustrative  of  our  prohibition  against 
the  manipulation  of  market  prices  and 
clarify  that  Sections  284.288(a)(2)  and 
284.403(a)(2)  merely  expand  our  general 
manipulation  standard  set  forth  in 
subparagraphs  (a)  of  these  rules  to 
include  acts  taken  in  concert  with 
another  party.  In  other  words,  these 
regulations  prohibit  market 
manipulation  undertaken  by  one  market 
participant  acting  alone  and  market 
manipulation  undertaken  collectively 
by  more  than  one  market  participant. 

4.  Reporting  to  Gas  Index  Publishers 

63  r  Proposed  Regulation  Section 
284.288(bj  states  that: 

To  the  extent  a  pipeline  that  provides 
imbundled  natunu  gas  sales  service  under 
§  284.284  engages  in  reporting  of  transactions 
to  publishers  of  gas  price  indices,  the 
pipeline  shall  provide  complete,  accurate 
and  factual  information  to  such  publisher. 
The  pipeline  shall  notify  the  Commission  of 
whether  it  engages  in  .such  reporting  for  all 
sales.  In  addition,  the  pipeline  shall  adhere 


31  Similarly,  we  need  not  revise  our  rule  so  that 
violations  of  the  antitrust  laws  are  also  prohibited 
by  our  rule.  Federal  antitrust  law  will  continue  to 
apply  where  it  is  found  to  apply,  with  or  without 
our  rule. 

'^  See  Pennsyivania  Water  8-  Power  Co.  v.  FPC, 
193  F.2d  230,  236  P.C  Cir.  1951)  ("A  rate  is  not 
necessarily  illegal  because  it  is  the  result  of  a 
conspiracy  in  restraint  of  trade  in  violation  of  the 
Anti-Trust  Act  What  rates  are  legal  is  determined 
by  the  regulatory  statute."  (cit  omit]). 
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'  to  such  other  standards  and  requirements  for 
price  reporting  as  the  Commission  may 
order.33 

64.  Commenters  argue  that  the 
Commission  shoiild  not  prescribe 
reporting  requirements  that  might 
prevent  innovation  of  better  long-term 
solutions  to  the  industry's  evolving 
future  needs  for  price  information.  ^^ 
Others  argue  that  the  proposed  penalties 
may  discourage  market  participants 
from  voluntarily  reporting  price  data. 

65.  Commenters  also  argue  that  the 
confidential  treatment  of  reported  data, 
as  required  by  the  Policy  Statement,  is 
critical  to  the  volimtary  reporting 
process.35  Moreover,  several 
commenters  recommend  that  the 
Commission  articulate  specific  reporting 
requirements,  consistent  with  the  Policy 
Statement.  Commenters  submit  that 
many  aspects  of  the  reporting  process 
remain  unclear.  For  instance,  ihey  argue 
that  it  is  unclear  what  data  must  be 
reported,  the  format  for  the  data,  the 
policy  for  confirming  the  accuracy  of 
the  data,  and  to  which  entities  the  seller 
must  report.  BP  seeks  clarification  of 
this  rule,  contending  that  it  does  not 
mandate  reporting,  but  simply  requires 
that  any  information  reported  be 
"complete."  Specifically,  BP  asks  the 
Commission  to  clarify  that  where  an 
entity  voluntarily  reports,  that  entity 
should  not  be  required  to  report  all  sales 
at  all  locations.  Coral  suggests  that 
general  reviews  followed  by  spot  checks 
should  be  all  that  is  required  to  assure 

a  reasonable  level  of  accuracy  in 
reported  trade  price  information.  ^^ 
Other  commenters  argue  that  the  Policy 
Statement  obviates  the  need  for  a 
reporting  rule.^^ 

66.  Several  other  commenters  assert 
that  the  rule  does  not  go  far  enough.^" 
They  recommehd  that  the  Commission 
require  that  all  entities  holding  blanket 
certificates  report  all  of  their  trades  to 
the  data  collectors.  They  assert  that  only 
reporting  occasional  bits  of  information 
could  lead  to  inaccuracies. 

67.  Moreover,  several  commenters 
request  clarification  as  to  whether  the 


^^  Proposed  regulation  Section  284.403(b) 
provides  a  similar  requirement  stating: 

To  the  extent  that  blanket  marketijig  certificate 
holder  engages  in  reporting  of  transactions  to 
publishers  of  gas  price  indices,  the  blanket 
certificate  holder  shall  provide  complete,  accurate 
and  foctual  information  to  any  such  publisher.  The 
blanket  marketing  certificate  holder  shall  notify  the 
Commission  of  whether  it  engages  in  such  reporting 
for  all  sales.  In  addition,  the  blanket  marketing 
certificate  holder  shall  adhere  to  such  other 
standards  and  requirements  for  price  reporting  as 
the  Commission  may  order. 

^*  See  e.g..  Western. 

«  See  e.g..  PSCNY,  NEMA,  NCSA.  Reliant,  TXU. 

»»  See  Coral  at  7. 

3'  See  e.g.,  Mirant,  Hess,  Coral. 

M  See  e.g.,  EMIT,  Platts,  NASUCA. 


Commission  notification  requirement  is 
a  one-time  or  ongoing  obligation.  ^^  BP 
argues  that  the  Commission  should 
clarify  that  it  is  only  necessary  to 
indicate  to  the  Commission  that  the 
entity  engages  in  reporting.  Merrill 
Lynch  and  Morgan  Stanley  requests  that 
the  Commission  clarify  that  if  new 
entrants  or  entities  that  currently  do  not 
report  to  indices  subsequently  initiate 
reporting,  such  entities  must  notify  the 
Commission  within  30  days  from  the 
first  date  they  initiated  reports. 

68.  As  part  of  the  reporting 
provisions,  numerous  parties 
recommend  that  the  Commission 
incorporate  a  safe  harbor  provision  into 
its  proposal  so  that  an  industry 
participant  who,  in  good  faith,  provides 
trade  data  to  index  developers,  will  not 
be  subject  to  penalties  for  inadvertent 
mistakes  in  reporting  the  information. 
Several  commenters  ask  that  the  isafe 
harbor  provisions  mirror  the  one 
adopted  in  the  Commission's  Policy 
Statement.*^  Conmienters  submit  that 
incorporation  of  a  safe  harbor  provision 
will  encourage  the  voluntary  reporting 
of  information.  Commenters  also  request 
the  Commission  to  clarify  the  proposed 
false  reporting  prohibition  so  that  it 
only  applies  to  information  that  is 
known  to  be  false  at  the  time  it  is 
reported,  as  opposed  to  false  reports 
based  on  inadvertent  mistakes  or  hiunan 
eiTor.*'  Nicor  and  NCSA  add  that  the 
Commission  should  expressly  state  that 
the  safe  harbor  protections  in  the  Policy 
Statement  are  not  eliminated  or  negated 
by  the  subject  reporting  requirements. 

69.  Calpine  contends  that  any  safe 
harbor  provision  must  be  adopted  into 
the  proposed  code  without  the  binden 
on  industry  participants  to  self-audit 
and  self-correct  errors  not  otherwise 
discovered  in  the  ordinary  course  of 
business.  Given  the  voliunes  of  data  to 
be  reported,  Calpine  believes  it  a 
certainty  that  inadvertent  errors  that  do 
no  harm  to  the  overall  integrity  of  the 
indices  will  be  made.  NEMA  urges  that 
the  safe  harbor  be  extended  to  index 
prices  published  by  parties  that  meet 
the  Commission's  protocols. 

70.  The  Commission  proposed  this 
regiilation  to  assure  that  to  the  degree 


^"  See  e.g.,  AGA,  BP  (recommending  a  one-time 
obligation).  Peoples. 

*"  See  e.g.,  Select:  see  also  AGA  (recommending 
that  rather  than  incorporating  a  safe  harbor 
provision  into  the  subject  proceeding,  the 
Commission  should  clarify  that  the  safe  harbor 
announced  in  the  Policy  Statement  applies 
specifically  to  a  blanket  marketing  certificate 
holder's  obligation,  to  the  extent  it  engages  in 
reporting  of  transactions  to  publishers  of  gas  price 
indices,  to  provide  complete,  accurate,  and  factual 
information  to  any  publishn). 

*^  See  e.g.,  Merril  Lynch  and  Morgan  Stanley, 
Select,  Mirant. 


that  a  market-based  rates  seller  reports 
its  transactions  to  publishers  of  natural 
gas  price  indices,  such  seller  must  do  so 
honestly  and  acciuately.  The 
Commission  also  proposed  to  require 
sellers  to  inform  it  if  they  nndertook 
such  reporting.  Based  upon  the 
comments  received,  we  have  modified 
Sections  284.288(b)  and  284.403(b)  to 
read  as  follows: 

To  the  extent  Seller  engages  in  reporting  of 
transactions  to  publishers  of  electricity  or 
natural  gas  indices,  Seller  shall  provide 
accurate  and  factual  information  and  not 
knowingly  submit  false  or  misleading 
information  or  omit  material  information  to 
any  such  publisher,  by  reporting  its 
transactions  in  a  manner  consistent  with  the 
procedures  set  forth  in  the  Policy  Statement 
on  Natural  Gas  and  Electric  Price  Indices, 
issued  by  the  (Commission  in  Docket  No. 
PL03-3-0O0  and  any  clarifications  thereto. 
Seller  shall  notify  the  Commission  within  15 
days  of  the  effective  date  of  this  tariff 
provision  of  whether  it  engages  in  such 
reporting  of  its  transactions  and  update  the 
Commission  within  15  days  of  any 
subsequent  change  to  its  transaction 
reporting  status.  In  addition.  Seller  shall 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order. 

71.  In  our  June  26  NOPR.  we  referred 
to  our  on-going  proceeding  investigating 
price  index  formation.  As  many 
commenters  have  pointed  out,  since  our 
proposal  regarding  these  rules  was 
issued  we  have  also  issued  a  Policy 
Statement  addressing  standards  we 
believe  appropriate  for  the  formation  of 
price  indiices  that  will  be  robust  and 
accurate  in  the  context  of  a  volimtary 
reporting  regime.*^  included  in  the 
Policy  Statement  is  a  "Safe  Harbor" 
under  which  reporting  errors  will  not  be 
subject  to  Conunission  sanction.  Here, 
we  explicitly  adopt  the  standards  set 
forth  in  the  Policy  Statement  for 
transaction  reporting.  Further,  we  also 
adopt  the  "Safe  Harbor"  set  forth 
therein  as  a  component  of  our 
enforcement  policy  with  respect  to  this 
rule. 

72.  The  Commission  clarifies  that  the 
requirement  that  entities  notify  the 
Ckimmission  of  any  change  in  status 
with  regard  to  price  reporting  to  indices 
is  an  ongoing  obligation.  As  such,  the 
entities  must,  upon  the  implementation 
of  these  regulations,  inform  the 
Commission  of  whether  they  report  to 
the  index  publishers.  As  shown  above, 
the  Commission  will  modify  the  text  of 
Sections  284.288(b)  and  284.403(b)  of  its 
proposed  regulations  to  provide  that  the 
blanket  marketing  certificate  holder 
shall,  after  the  initial  notification  to  the 
Commission,  inform  the  Commission  of 


*^  Policy  Statement,  104  FERC1  61,121  (2003). 
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its  reporting  status  within  15  days  of  the 
effective  date  of  thefe  regulations  and 
within  15  days  of  any  subsequent 
change  in  reporting  status. 

73.  Finally,  some  commenters  have 
asked  that  we  require  mandatory 
reporting  while  others  contend  that  we 
have  created  requirements  that  will 
have  a  chilling  effect  on  reporting.  We 
believe  that  we  have  struck  an 
appropriate  balance  in  these  rules.  For 
the  moment,  we  are  attempting  to  work 
within  the  framework  of  voluntary 
reporting.  We  are  awaiting  oiu-  staffs 
review  of  the  comprehensiveness  of 
reporting  in  tbe  wake  of  our  Policy 
Statement.  At  this  time,  we  are  not 
mandating  reporting.  However,  we  have 
engaged  in  a  comprehensive 
investigation  of  transaction  reporting 
and  related  issues  and  believe  that  the 
practices  set  forth  in  our  Policy 
Statement  represent  the  necessary 
minimum  for  those  entities  that  choose 
to  report.  Accordingly,  we  will  n5t 
require  reporting,  but  will  seek  to  learn 
which  sellers  are  reporting  and  set  forth 
standards  for  those  that  do. 

5.  Three- Year  Data  and  Information 
Retention  Requirement 

74.  Proposed  Section  284.288(c)  of  the 
Conunission's  regulations  provides  that: 

A  pipeline  that  provides  imbimdled 
natural  gas  sales  service  under  §  284.284 
shall  retain  all  relevant  data  and  infonnatioD 
necessary  for  the  reconstruction  of  price 
indices  for  three  years.*^ 

75.  Several  entities  comment  on  the 
Cominission's  proposedlhree-year  data 
and  information  retention 
requirement.'*^  Other  commenters 
request  clarification  as  to  what 
constitutes  "relevant  data",  and  suggest 
that  the  Commission  specify  what  types 
of  data  and  information  must  be 
retained,  and  in  what  format  (e.g.,  paper 
or  electronic).'*^  Commenters  are 
cppcemed  that  the  required 
docimientation  will  prove  too 
burdensome  due  to  both  the  time  and 
the  money  reqiiired  to  store  and  retrieve 
information.  N]R  Companies  argues  that 
the  proposal  may  create  a  new  set  of 
business  records  that  coiild  lead  to 
decreased  market  activity,  and  a  slow- 


«3  Similarly,  propo«ed  Section  284.403(c) 
provides: 

A  blanket  marketing  certificate  holder  shall  retain 
all  relevant  data  and  information  necessary  for  the 
nconstniction  of  price  indices  for  three  years. 

**  See  e.g..  BP,  NJR  Companies.  NEMA.  NCSA, 
EMIT.  Western,  Sempra,  Reliant,  Coral.  Hess, 
Peoples,  Mirant,  EnCana,  NASUCA,  ProUance, 
MaRill  Lynch  and  Motgan  Stanley,  PG&E,  Duke. 

«»  See  e.g.,  BP,  NJR  Companies,  NB^IA,  Coral, 
Peoples,  Mirant,  EnCana,  ProLiance,  Merrill  Lynch 
and  MMgan  Stanley,  PG&E. 


down  oi  elimination  of  certain 
transact  ons. 

76.  BI  asserts  that  relevant  data 
should  1  le  limited  to  accounting  data 
that  rec(  rds  the  details  of  each  reported 
transact  on,  along  with  a  record  of  the 
data  traj  ismitted  to  the  index  developer 
if  applic  able.  BP  adds  that  requiring 
data  ma  ntained  in  the  accoimting 
records  vould  be  consistent  with  the 
Commia  sion's  proposed  requirement  for 
price  resorting  in  its  recent  Policy 
Stateme  it,  which  requires  that  price, 
voltune,  buy/sell  indicator,  delivery/ 
receipt  point,  transaction  date  and  time, 
term,  and  any  coimterparty  name  be 
maintained.  It  argues  that  negotiation 
material^  and  other  ancillary  data 
should  ]  lot  be  required  to  be 

maintaii  led. 

77.  Se  i^eral  commenters  argue  that  the 
three-ye  a  retention  period  is  too  long, 
and  that  the  btu-den  may  dissuade 
blanket  narketing  certificate  holders 
from  rej  orting  data.'*^  Other 

commei  ters  argue  that  the  three-year 
retentioi  i  period  is  too  short,  and  that 
with  cuirent  computer  technology,  a 
longer  retention  period  should  not 
result  in  additional  costs  to  market 
participAnts.'*^  Finally,  some 
commei  ters  argue  that  the  three-year 
record  r  »tention  period  is  consistent 
with  the  commercial  practices  of  many 
natiual  I  as  sellers.*^ 

78.  Se  /eral  commenters  argue  that  the 
record  r  itention  requirement  will  only 
be  mean  ingful  if  the  Commission  makes 
reportin ;  of  all  trade  data  mandatory.'*^ 
At  the  SI  me  time,  other  commenters 
argue  that  if  an  entity  does  not  report, 
then  documentation  is  not  necessary  to 
verify  tl|e  accuracy  of  price  indices-^" 
Other  cdmmenters  submit  that  only 
relevant  data  should  be  retained  and  not 
periphei  al  documents  that  may  have 
been  gei  lerated  in  association  with  a 
transact  on,  but  which  have  no  bearing 
on  the  d  ita  reported  to  index 
publishfrs.51 

79.  This  proposed  rule  requires  that 
sellers  maintain  relevant  records 
regardio  ;  their  sales  for  three  years. 
After  rei  iew  of  the  comments  received, 
we  revi4B  Section  284.288(c)  to  read: 

that  provides  unbundled 
sales  service  under  284.284  must 
a  period  of  three  years,  all  data  and 
upon  which  it  billed  the  prices 
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,  ProLiance  (requesting  a  2-year 
I  eriod),  NEMA  (requesting  a  1-year 
]  eriod).  Coral. 

,  NASUCA  (requesting  a  6-year 
^riod). 
:.,  Western. 
EMIT. 
Sempra. 
BP,  Hess,  Mirant,  Merrill  Lynch  and 


it  charged  for  the  natural  gas  it  sold  pursuant 
to  this  certificate  or  the  prices  it  reported  for 
use  in  price  indices  for  a  period  of  three 
years.*^ 

80.  In  revising  the  proposed  rule,  we 
clarify  that  we  are  not  seeking  retention 
"cost-of  service"  or  analytical  data 
related  to  sellers'  sales  as  some 
commenters  poceived  frt>m  our 
suggestion  thiat  entities  retain  all 
relevant  data  "necessary  for  the 
reconstruction  of  price  indices"  in  our 
original  proposal.  Rather,  we  are 
requiring  that  sellers  retain  the  complete 
set  of  contractual  and  related 
documentation  upon  which  such 
entities  billed  their  customers  for  sales. 
The  Commission  is  indifferent  as  to 
whether  this  material  is  retained  in 
paper  form  or  in  an  electronic  medium 
as  long  as  the  data  can  be  made 
accessible  in  a  reasonable  fashion  if  its 
review  is  required.  In  addition, 
commenters  raise  several  issues  in 
regard  to  the  three-year  retention  period. 
On  balance,  the  Commission  does  not 
believe  that  requiring  sellers  to  retain 
records  for  a  three-year  period 
constitutes  an  undue  biuden  given  the 
£act  that  the  Commission  is  prepared  to 
allow  the  records  to  be  kept  in 
electronic  or  paper  form.  To  permit  a 
shorter  retention  period  may  not  allow 
sufficient  time  for  the  investigations 
into  possible  violations. 

6.  Prohibition  on  Reporting 
Transactions  With  Affiliates 

81.  Proposed  section  284.288(d)  of  the 
Commission's  regulations  provides  that: 

A  pipeline  that  provides  imbundled 
natural  gas  sales  transactions  imder  §  284.284 
is  prohibited  from  reporting  any  natural  gas 
sales  transactions  between  the  pipeline  and 
its  affiliates  to  industry  indices.^^ 

82.  Commenters  generally  agree  with 
this  restriction.^*  NASUCA  agrees  to  the 
prohibition  of  affiliate  transactions  from 
price  iiidices  calculations,  but  contends 
that  other  non-price  information,  such 
as  the  number  of  trades  and  the  voltmies 
associated  with  each  trade,  is  important 
information  that  will  help  determine  the 
liquidity  at  various  hubs  for  which 
prices  are  calcidated.  It  recommends 
that  the  regulation  be  modified  to  state 
that  pipelines  and  certificate  holders 
should  separately  report  other  non-price 


Stinley. 


'2  The  Commissicm  will  modify  Section 
284.403(c),  applying  to  blanket  marketing  certificate 
holders,  in  a  like  manner. 

S3  Proposed  Section  284.403(d)  of  the 
Commission's  regulations  provides  that: 

A  blanket  marketing  certificate  holder  is 
prohibited  &om  reporting  any  natiiral  gas  sales 
transactions  between  the  blanket  market  certificate 
holder  and  its  affiliates  to  industry  indices. 

"  See  ProLiance.  NASUCA,  EnCana.  Hess, 
NEMA. 
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data  associated  with  affiliate 
transactioiis. 

83.  Although  the  separate  reporting  of 
other  non-price  data  associated  with 
affiliate  transactions  may  provide 
additional  information  regarding 
liquidity  at  certain  points,  the 
Commission  finds  that  this  information 
is  not  necessary  for  the  purposes  of 
these  rules. 

84.  Although  commenters  generally 
agree  with  reporting  restrictions  on 
transactions  between  affiliates  in  the 
Jime  26  NOPR,  new  Sections  284.288(b) 
and  284.403(b)  of  the  Final  Rule  provide 
that  to  the  extent  a  Seller  engages  in  the 
reporting  of  transactions  to  publishers  of 
price  indices,  the  Seller  shall  do  so  in 

a  manner  consistent  with  the 
procediu^s  set  forth  in  the  Policy 
Statement.  The  Policy  Statement  states 
that  "a  data  provider  should  report  each 
bilateral,  arm's  length  transaction 
between  non-affiliated  companies  in  the 
physical  (cash)  markets  at  all  trading 
locations."  ^^  Therefore,  an  entity  filing 
consistent  with  the  Policy  Statement 
will  not  include  sales  to  affiliates  in  its 
report.  Accordingly,  the  Commission 
believes  the  addition  of  these  two 
regidations  (Sections  284.288(d)  and 
284.403(d)  of  the  June  26  NOPR)  is 
redundant,  and  shall  be  deleted. 

D.  Remedies 

1.  General  Issues 

85.  Several  commenters  responded  to 
the  Commission's  proposal  that  the 
violations  of  its  code  of  conduct  may 
result  in  various  remedial  actions  by  the 
Commission  including  the  disgorgement 
of  unjust  profits,  suspension  or 
revocation  of  the  blanket  sales 
certificates  or  other  appropriate 
remedies. 

86.  In  regard  to  the  Commission's 
inclusion  of  disgorgement  as  a  potential 
remedy  various  commenters  argue  that 
the  Commission  does  not  have  authority 
to  condition  NGA  Section  7  certificates 
with  such  a  retroactive  refund 
obligation.56  Commenters  argue  that  the 
courts  have  held  that  the  Commission's 
power  to  condition  certificates  cannot 
be  permitted  to  diminish  an  entity's 
rights  under  NGA  Sections  4  and  S.^^ 
These  commenters  argue  the  proposed 
disgorgement  remedy  is  a  refund 
condition  that  is  not  permitted  imder 
Section  5  of  the  NGA  and  that  such 
disgorgement  of  unjust  profits  from  a 


just  and  reasonable  rate  is  tantamount  to 
retroactive  ratemaking  because  NGA 
Section  5  provides  only  for  prospective 
relief.  58  The  commentors  argue  die 
Commission  is  attempting  to  expand  its 
authority  to  order  retroactive  refunds, 
or,  change  retroactively  the  filed  rate. 
They  argue  that  courts  have  been  clear 
that  the  Commission  cannot  (i)  use  its 
conditioning  authority  to  circumvent 
other  provisions  of  the  NGA  and  (ii)  do 
indirectly  what  it  may  not  do  directly 
and  therefore  the  Conunission  cannot 
condition  rates  as  it  proposes  to  do  so 
here,  and  subject  them  to  retroactive 
refunds  because  Congress  did  not 
include  such  authority  in  the  NGA. 

87.  Several  conmienters  express 
concern  that  the  term  "unjust  profits"  is 
vague  and  subjective,  the  calculation  of 
which  would  necessitate  a  review  of  all 
market  conditions. ^9  AGA  recommends 
that  the  Commission  limit  the 
disgorgement  of  unjust  profits  to  all 
illegal  activity  and  not  impose  penalties 
for  violation  of  those  regulatory 
provisions  associated  with  reporting 
activities.^"  NJR  Companies  object  to  the 
disgorgement  remedy  when  the 
violation  is  inadvertent.^^ 

88.  Several  conunenters  argue  that  the 
Commission  should  consider  additional 
remedies  such  as  a  remedy  that  would 
require  the  offending  entity  to  make  the 
market  whole  for  losses  incurred 
because  of  its  actions. ^^  They  aigue  that 
if  an  entity  must  simply  disgorge  imjust 
profits,  even  if  is  caught  for  every 
infraction  of  the  code,  it  is  no  worse  off 
than  if  it  had  followed  the  rules  in  the 
first  place.  Therefore,  they  argue  that 
disgorgement  of  imjust  profits  does  not 
serve  as  a  penalty  or  deterrent  to  future, 
similar  actions.  In  sum,  they  argue  that 
the  failure  to  comply  with  die  filed  rate 
by  engaging  in  prohibited  manipulative 
behavior  should  include  a  potential 
remedy  that  is  greater  than 
disgorgement,  such  as  a  make  the 
market  whole  remedy. 


55  See  Policy  Statement,  104  FERC  \  61,121  at  P 
34  (2003). 

5»  See  e.g..  Comments  of  AGA,  the  FPL  Group, 
NCSA,  Duke,  NGSA  and  Cinergy. 

"  Citing  Panhandle  Eastern  Pipe  Line  Co.  v. 
FERC,  613  F.2d  1120  p.C.  Ck.  1979):  Cf.  Northern 
Natural  Gas  Co.  v.  FERC,  827  F.2d  779  (D.C.  Qr. 
1987). 


5S  Several  commenters  such  as  EnCana,  Hess  and 
Mirant  argue  that  the  term  "unjust  profits"  is  vague 
and  subjective  and  therefore  difficult  to  calculate. 
Hess  requests  that  that  the  Commission  either  adopt 
a  more  workable  formula  for  calculating  monetary 
remedies  or  clarify  how  the  unjust  profits  standard 
will  be  applied.  Mirant  and  EnCana  suggest  that  the 
Commission  adopt  a  presumption  that  unjust 
profits  will  be  defined  as  the  difference  between  a 
reported  transaction's  fixed  price  and  a  then- 
'.'xisting  published  index  price  for  the  market  and 
time  period  in  question.  Mirant  asserts  that  it  would 
oppose  any  Commission  proposal  to  recreate  or 
somehow  adjust  previously  reported  index  prices 
based  on  an  after-the-fact  review  of  reported  data. 

^^  See  e.g.,  Mirant,  Cinergy,  EqCana,  Hess. 

"o  See  AGA  at  10. 

ei  NJR  Companies  at  19. 

»2  See  e.g..  CPUC,  NASUCA.  EMIT.  PG&E.  PSCNY 
and  the  Oversight  Board. 


89.  Regarding  the  issue  of  appropriate 
non-monetary  penalties,  PSCNY  states 
that  all  violations  of  the  regulations 
should  be  publicly  disclosed  in  a  public 
file  that  may  be  accessed  by  buyers  and 
the  public.  A  list  of  bad  actors  and  dates 
could  be  maintained  on  the 
Commission's  Web  site.  Such  public 
disclosure,  PSCNY  argues,  would 
provide  an  additional  deterrent  for 
companies  to  avoid  the  stigma 
associated  with  engaging  in 
anticompetitive  behavior.  PSCNY  states 
that  in  the  event  of  a  particularly  blatant 
and  serious  violation,  or  midtiple 
violations,  the  Commission  should 
place  parties  on  notice  that  appropriate 
remedies  could  include  revocation  of 
market-based  rate  authority.  NASUCA 
recommends  that  the  Commission 
clarify  that  revocation  of  market-based 
rate  authority  will  be  for  a  specified 
OHnimum  period  of  time  that  depends 
on  the  severity  of  the  violation. 

90.  In  Order  No.  636,  the  Commission 
determined  that  after  gas  services  were 
unbundled,  sellers  of  gas  supplies 
would  not  have  market  power  over  the 
sale  of  nattiral  gas.  This  determination 
was  based  in  large  part  upon  Congress' 
finding  that  a  competitive  market  exists 
for  gas  at  the  wellhead  and  in  the  gas 
field.  The  Commission  determined  that 
it  would  institute  light-handed 
regulation  and  would  rely  on  market 
forces  at  the  wellhead  to  constrain  sales 
for  resale  of  natural  gas  within  the  just 
and  reasonable  standard  set  forth  by  the 
NGA.  In  implementing  its  findings  in 
Order  No.  636  and  Order  No.  547,  the 
Commission  issued  blanket  certificates 
to  all  persons  who  are  not  interstate 
pipelines  which  authorized  such 
persons  to  make  jurisdictional  gas  sales 
for  resale  at  negotiated  rates  v/ith  pre- 
granted  abandonment.^'  In  issuing  these 
certificates  the  Commission  determined 
that  the  competitive  natural  gas  market 
would  lead  all  gas  suppliers  to  charge 
rates  that  are  sensitive  to  the  gas  sales 
market. 

91.  The  Commission  has  determined 
that  in  order  to  protect  and  maintain  the 
competitive  natural  gas  market  and  to 
continue  its  light-handed  regulation  of 
the  gas  sales  within  its  jurisdiction,  it  is 
necessary  to  place  additional  conditions 
on  its  grant  of  market-based  sales 
certificates.  In  formidating  such 
conditions  to  the  market  based  rate 
certfficates  the  Commission  is  fulfilling 
its  obligation  to  appropriately  monitor 
markets  and  to  ensure  that  market-based 


»'  See  18  CFR  284.401-402  (2003). 


66334     Federal  Regiater/Vol.  68,  No.  22  t /  Wednesday,  November  26,  2003 /Rules  and  Regulations 


rates  remain  within  the  zone  of 
reasonableness  required  by  the  NGA.^ 

92.  In  order  to  fmd  the  market  based 
sales  service  to  be  in  the  public 
convenience  and  necessity  the 
Commission  finds  that  the  conditions 
herein  must  be  met.  Once  the  sales 
service  is  so  conditioned,  in  the 
Commission's  view  adequate  safeguards 
are  in  place  so  that  the  Commission  may 
grant  market  based  sales  authority  to 
jurisdictional  sellers  of  natural  gas.  In  so 
conditioning  this  service,  the 
Commission  is  not  prohibiting  a 
jurisdictional  seller  of  natxiral  gas  from 
requesting  a  certificate  for  a  different 
form  of  service  or  filing  pursuant  to 
Section  4  of  the  NGA  for  a  different  rate 
or  conditions  of  service.  Neither  does 
the  Commission  prohibit  a  customer  of 
such  a  seller  from  raising  objections 
imder  Section  5  of  the  NGA. 

93.  Moreover,  if  the  conditions  of 
"Service  are  not  met,  the  Commission  has 
the  authority  to  impose  the  appropriate 
remedy  for  the  violation.^^  In  particular, 
the  Commission  does  not  agree  with  the 
comments  that  a  violation  of  an  existing 
condition  of  service  may  not  be 
remedied  by  the  Commission  from  the 
time  the  violation  occurred.  The 
Commission  has  the  authority  to  remedy 
violations  of  certificate  conditions.^^ 
Moreover,  the  courts  have  held  that  the 
Commission  has  a  great  deal  of 
discretion  when  imposing  remedies 
devised  to  arrive  at  maximum 
reinforcement  of  Congressional  - 
objectives  in  the  NGA.^^  In  devising  its 
remedy  the  Commission  is  required  to 
exercise  its  discretion  to  arrive  at  an 
appropriate  remedy,**  and  to  explore  all 


•*  Tlie  Court  of  Appeals  for  the  D.C  Circuit  has 
held  that,  while  the  Commission  "enjoys 
substantial  discretion  in  ratemaking  determinations 
•  *  •  by  the  same  token,  this  discretion  must  be 
bridled  in  accordance  with  the  statutory  mandate 
that  the  resulting  rates  be  'just  and  reasonable.' " 
Fanners  Union  Cent.  Exch.  Inc.  v.  FERC,  734  F.2d 
1486  at  1501  (D.C.  Or.  1984).  In  addiUon,  the 
regulatory  regime  itself  must  contain  some  form  of 
monitoring  to  ensure  that  rates  remain  within  a 
zone  of  rwsonableness  and  to  check  rates  that 
depart  from  this  zone.  Id.  at  1509.  See  also 
Louisiana  Energy  and  Power  Authority  V.  fERC,  141 
F.3d  364  (D.C.  Cir.  1996);  Elizabethtown  Gas  Co.  v. 
FEBC.  10 F.ad 866  (DC.  Cir.  1993). 

"  See  e.g..  Coastal  Oil  &  Gas  Corp.  v.  FERC,  782 
F.2d  1249  (1986). 

""Consolidated  Gas  Transmission  Corp.,  el  al., 
771  F.2d  1536  P.C.  Cir.  1985)  (holding  that  the 
Commission  has  the  authority  under  section  16  of 
the  Natural  Gas  Act  to  order  retroactive  refunds  to 
enforce  conditions  in  certificates). 

"The  courts  have  held  that  "the  breadth  of 
agency  discretion  is,  if  anything,  at  its  zenith  when 
the  action  assailed  relates  *  *   *  to  the  fashioning 
of  policies,  remedies  and  sanctions."  Columbia  Gas 
TransmiMtion  Corp.,  v.  FERC,  750  F.2d  105. 109 
(D.C  Cir.  1984).  quoUng.  Niagara  Mohawk  Power 
Corp.  V.  FPC,  379  F.2d  153,  159  P.C  Cir.1967). 

«  Gulf  Oil  Corp.  V.  FPC,  536  F.2d  588  (3rd.  Or. 
1977),  cert,  denied.  4344  U.S.  1062  (1978),  reh'g 
denied.  435  U.S.  981  (1978). 


the  eqi  litable  considerations,  and 
practical  consequences  of  its  action  and 
)sesoftheNGA.69 
us  action  of  remedying  a 

in  of  a  certificate  condition  is  not 

le  as  the  Commission's  action  in 
an  existing  rate  unjust  and 

inable  after  hearing  under 
5  of  the  NGA.  At  the  .initiation 

IGA  Section  5  proceeding  the 
condition  has  not  yet  been 
foimd  o  be  imjust  and  unreasonable.  In 
contra  tt,  in  a  remedial  proceeding  the 
issue  i  i  whether  the  entity  has  violated 
"  an  existing  condition  of  the  tariff  or  the 
regulations.  Therefore,  in  a  remedial 
proceetling,  unlike  an  NGA  section  5 
proceeping,  the  regulated  entity  has 
notice  pf  the  conditions  required  for 
service  at  the  time  of  the 
implementation  of  the  service  condition 
and  ih  i  Commission  may,  at  its 
discrej  ion,  fashion  an  appropriate 
remed  ^ 

95. 1 1  appropriate  circumstances 
these  I  smedies  may  include 
disgor]  ement  of  imjust  profits, 
suspei  sion  or  revocation  of  the  blanket 
sales  pk-ovision  or  other  appropriate 
non-inpnetary  remedies.  Which  of  these 
remedies  is  appropriate  will  depend  on 
the  circumstances  of  the  case  before  it 
and  the  Cominission  will  not  determine 
here  which  remedy  or  remedies  it  will 
utilizej^" 

2.  90-Ilay  Time  Limit  on  Complaints 

96.  Several  commenters  raise 
concerns  about  the  60-day  time  limit  on 
complSints  proposed  in  the  Jime  26 
NOPR.n  Most  of  the  commenters  argue 
that  thi  i  60-day  time  period  is 
imreasmably  too  short.  Some^ 
comm4  nters  suggest  a  limit  of  six 
month  ',7^  Many  commenters  suggest 
modifi  nation  of  the  provision's 
discovery  exception,  by  adopting  a 
"reasonableness"  standard,  i.e.,  a 
reasonable  person  exercising  due 
diligeiEe  could  not  have  known  of  the 
wrongml  conduct. 

97.  Several  commenters  argue  that  the 
Commission  errs  in  not  applying  the  60- 
day  de  idline  to-itself.  They  argue  that 


»9See  :k)ntinental  Oil  Co.  v.  FPC,  378  F.2d  510 
(5th  Cir.  1967)  and  fPC  v.  Tennessee  Gas 
Transmi  sion  Co..  371  U.S.  145  (1962). 

'°  Mor  lover,  if  Congress  grants  the  Commission 
addition  il  remedial  power,  including  the  authority 
to  levy  c  vil  penalties,  the  Commission  will,  in 
addition  to  the  remedies  set  forth  herein, 
implement  such  authority  and  utilize  it  when 
appropriate  for  violations  of  these  code  of  conduct 
regulatiotis. 

"  The  Oversight  Board,  Mirant,  NiSource, 
Cinergy.  Sempra,  Reliant,  EMIT,  EnCana,  Hess, 
Coral,  NtSA,  CPUC,  NASUCA,  PG4E.  Merrill 
Ljmch  a]|d  Morgan  Stanley,  ProLiance. 

'2  See  the  Oversight  Board.  EMIT,  Coral, 
NASUCA  (suggesting 'te  months),  and  ProLiance 
(suggestibg  a  two-year  limit). 


if  the  Commission  is  allowed  to  initiate 
unlimited  retroactive  investigations,  this 
vitiates  any  time  constraints  the  rule 
otherwise  places  on  private 
complainants.  Commenters  recommend 
that  the  scope  of  any  investigation  that 
might  stem  from  a  complaint,  or  the 
Commission's  own  motion,  be  narrowly 
defined,  and  require  the  demonstration 
and  quantification  of  the  individual 
harm  resulting  bom  the  prohibited 
conduct.  ^3  These  commenters  are 
concerned  about  the  lack  of  finality  for 
transactions  under  the  proposed 
discovery  exception  to  the  60-day 
requirement.  Merrill  Lynch  and  Morgan 
Stanley  siiggest  either  a  hard  and  fast 
deadline  of  60  days  bom  the  event  with 
no  exceptions  or  a  rebuttable 
presumption  the  complainant  knew 
about  the  alleged  violation  within  the 
60-day  time  period. 

98.  Upon  consideration  of  the 
comments  received  concerning  bur  60- 
day  proposal,  in  the  Commission's  view 
the  60-day  time  period  may  be 
insufficient  time  for  parties  to  discover 
and  act  upon  violations  of  these 
regulations.  Accordingly,  the 
Conunissibn  will  modify  its  original 
proposal  to  allow  90  days  from  the  end 
of  the  quarter  from  which  a  violation 
occiured  for  a  party  to  bring  a  complaint 
based  on  these  regulations.  A  90-day  . 
time  period  provides  a  reasonable  ■ 
balance  between  encouraging  due 
diligence  in  protecting  one's  rights, 
discouraging  stale  claims,  and 

^encouraging  finality  in  transactions. 
Furthermore,  the  Commission  clarifies 
that  the  language  in  Sections  284.288(e) 
and  284.403(e).  "unless  that  person 
could  not  have  known  of  the  alleged 
violation",  incorporates  a 
reasonableness  standard,  i.e.,  the  90-day 
time  period  to  file  a  complaint  does  not 
begin  to  run  until  a  reasonable  person 
exercising  due  dihgence  should  have 
known  of  the  aUeged  wrongful  conduct. 
Rather  than  being  impermissibly  vague, 
this  safeguard  ensures  a  sufficient  time- 
period  for  complainants  to  discover 
hidden  wrongfiil  conduct  and  submit  a 
claim. 

99.  We  will  also  place  a  time 
limitation  on  Commission  enforcement 
action  for  potential  violations  of  these 
regulations.  The  Commission,  unlike  the 
market  participants  who  may  be  buyers 
or  otherwise  directiy  affected  by  a 
transaction,  may  not  be  aware  of  actions 
or  transactions  that  potentially  may 
violate  our  rules.  Thus,  the  Commission 
will  act  within  90  days  from  the  date  it 
knew  of  an  alleged  violation  of  these 


^3  See  also  EPSA  (arguing  that  the  Commission 
should  clarify  that  it  will  act  quickly  to  review  and 
discourage  frivolous  complaints). 
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code  of  conduct  regulations  or  knew  of 
the  potentially  manipulative  character 
of  an  action  or  transaction.  Commission 
action  in  this  context  means  a 
Commission  order  or  the  initiation  of  a 
preliminary  investigation  by 
Commission  Staff  pursuant  to  18  CFR 
section  lb.  If  the  Commission  does  not 
act  within  this  time  period,  the  seller 
will  not  be  exposed  to  potential  liability 
regarding  the  subject  action  or 
transaction.  Knowledge  on  the  part  of 
the  Commission  will  take  the  form  of  a 
call  to  our  Hotline  alleging 
inappropriate  behavior  or 
commimication  with  our  enforcement 
Staff. 

100.  We  also  clarify  that  in  this 
context  the  Commission's  action  will 
have  reference  to  a  Commission  order  or 
to  the  initiation  to  a  preliminary 
investigation  by  Commission  Staff.  If  the 
Commission  does  not  act  within  this 
period,  the  Seller  will  not  be  exposed  to 


potential  liability  regarding  the  subject 
transaction.  In  such  a  proceeding, 
knowledge  on  the  part  of  the 
Commission  must  take  the  form  of  a  call 
to  our  Hotline  alleging  inappropriate 
behavior  or  communication  with  our 
enforcement  staff. 

VI.  Administrative  Finding  and  Notices 

A.  Information  Collection  Statement 

101.  The  code  of  conduct  rules 
adopted  herein  would  require 
jurisdictional  gas  sellers  to  retain  certain 
records  for  three  years  and  also  require 
them  to  notify  the  Commission  whether 
or  not  they  engage  in  the  reporting  of 
natural  gas  sales  transactions  to 
publishers  of  gas  indices.^* 

102.  The  Office  of  Management  and 
Budget's  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.^s  This  final  rule  does  not 


make  any  substantive  or  material 
changes  to  the  information  collection 
requirements  specified  in  the  NOPR, 
which  was  previously  submitted  to 
OMB  for  approval  on  July  14,  2003. 
OMB  has  elected  to  take  no  action  on 
the  NOPR.  Thus,  the  information 
collection  requirements  in  this  rule  are 
pending  OMB  approval.  Comments 
were  solicited  and  received  on  the  need 
for  this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality,  - 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The 
Commission  addressed  these  issues  in 
sections  UI(C)(4H5)  of  this  order.  The 
burden  estimates  for  complying  with 
this  proposed  rule  are  as  follows: 


Data  collection 

Numt)er  of 
respondents 

Number  of 
responses 

Hours  per 
response 

Total  annual 
hours 

FERC-649: 

(Reporting)^ 

222 
222 

-.    222 
222 

1 
2 

(Recordkeeping)  

222 

444 

Totals 

3 

666 

Total  annual  hours  for  Collection  (reporting  +  recordkeeping)  -  666. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
cost  to  comply  with  these  requirements. 
It  has  projected  the  average  annualized 
cost  of  all  respondents  to  be: 
Annualized  Capital  Startup  Costs:  666  + 
2080  X  $117,041  =  $37,475.  This  is  a  one 
time  cost  for  the  implementation  of  the 
proposed  requirements. 

103.  OMB's  regulations  require  it  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  Commission  is  submitting  a  copy  of 
this  order  to  OMB. 

104.  Title:  FERC-549,  Gas  Pipeline 
Rates:  Natural  CJas  Policy  Act,  Section 
311. 

105.  Action:  Proposed  Data 
Collection. 

,     106.  OMB  Control  No.:  1902-0086. 

107.  Respondents:  Businesses  or  other 
for  profit. 

108.  Frequency  of  Responses:  On 
occasion. 

109.  Necessity  of  Information:  The 
code  of  conduct  rules  approved  herein 
would  revise  the  Commission's 
regulations  to  require  that  pipelines  that 
provide  unbundled  sales  service  or 
persons  holding  blanket  marketing 


certificates  adhere  to  a  code  of  conduct 
when  making  gas  sales.  In  addition,  the 
Commission  will  require  blanket  sales 
certificate  holders  to  maintain  certain 
data  for  a  period  of  three  years.  The 
addition  of  the  codes  of  conduct, 
retention  of  data  and  standards  for 
accuracy  are  efforts  by  the  Commission 
to  ensiu«  the  integrity  of  the  nat\u-al  gas 
market  that  remains  within  its 
jurisdiction. 

110.  Internal  review:  The  Commission 
has  reviewed  the  requirements 
pertaining  to  blanket  sales  certificates 
and  has  determined  the  proposed 
revisions  are  necessary  to  ensure  the 
integrity  of  the  gas  sales  market  that 
remains  within  its  jurisdiction.  These 
requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  natural  gas 
industry.  The  Conmiission  has  assiued 
itself,  by  means  of  internal  review,  that 
there  is  specific,  objective  support  for 
the  burden  estimates  associated  with  the 
information  requirements. 

111.  Interested  persons  may  obtain 
information  on  the  information 
requirements  by  contacting  the 


following:  Federid  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Executive 
Director,  Phone:  (202)  502-8415,  fax: 
(202)  273-0873,  e-mail: 
Michael.Miller@ferc.gov.  ] 

112.  For  submitting  comments 
concerning  the  collection  of 
information(s)  and  the  associated 
burden  estimate(s),  please  send  yoin 
comments  to  the  contact  listed  above 
and  to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  E>C 
20503,  [Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
phone:  (202)  395-7856,  fax:  (202)  395- 
7285]. 

B.  Environmental  Analysis 

113.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 


^<  See  Sections  284.288(bHc),  and  284.403(b)- 
(c). 
"5  CFR  1320  (2003). 


"*  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 


(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1  30.783  (1987). 


environment/^  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities/" 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

C.  Regulatory  Flexibility  Act 
Certification 

114.  The  Regulatory  Flexibility  Act  of 
1980  (RFA) ''»  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect."" 

115.  The  Commission  does  not 
believe  that  this  rule  would  have  such 
an  impact  on  small  entities.  Most  of  the 
entities  required  to  comply  with  the 
proposed  regulations  would  be 
pipelines.  LDCs  or  their  affiliates  who 
do  not  meet  the  RFA's  definition  of  a 
small  entity  whether  or  not  they  are 
under  the  Commission's  jurisdiction.  It 
is  likely  that  any  small  entities  selling 
natural  gas  would  be  making  gas  sales 
that  are  no  longer  subject  to  the 
Commission's  jurisdiction.  Therefore, 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
etitities.  * 

D.  Document  Availability 

116.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportimity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  {http://wwwferc.gov] 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A,  Washington  DC 
20426 

117.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available 
using  the  eLibrary  link.  The  full  text  of 
tUs  dociunent  is  available  on  eLibrary 
in  PDF  and  Microsoft  Word  format  for 
viewing,  printing,  and/or  downloading. 
To  access  this  dociunent  in  eLibrary, 
type  the  docket  niunber  excluding  the 
last  three  digits  of  this  dociiment  in  the 
docket  number  field. 
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"  18  CFR  380.4  (2003). 
'■  See  18  CFR  380.4(a)(2)(u).  380.4(a)(5). 
380.4(a)(27)  (2003). 
"5  U.S.C  601-612. 
■»5  U.S.C  605(b). 


118.  iUser  assistance  is  available  for 
eLibratfy  and  the  FERC's  Web  site  during 
normaTbusiness  hours  at 
FERCOlnUneSupport%ferc.gov  or  by 
calling'{866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 

E.  Effei  ■tive  Date  and  Congressional 
Review 

119.  These  regulations  are  effective 
Decem  »er  26,  2003.  The  Commission 
has  det  armined,  with  the  concurrence  of 
the  adi|iinistrator  of  the  Office  of 
Informition  and  Regulatory  Affairs  of 
OM6,  that  this  Final  Rule  is  not  a 
"majorlrule"  as  defined  in  Section  351of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  The 
Conunlssion  will  submit  the  Final  Rule 
to  both  houses  of  Congress  and  the 
CJeneral  Accounting  Office. 

List  of:  iubjects  in  18  CFR  Part  284 

Cont  nental  Shelf;  Incorporation  by 
referen|;e;  Natural  gas;  Reporting  and 
recordkeeping  requirements. 

By  thi  Commission.  Commissioners 
Massey  tnd  Brownell  concurring  in  part  with 
separata  statements  attached. 
Linda  Niitry, 
Acting  Secretary. 

■  In  consideration  of  the  foregoing,  the 
Commiksion  is  amending  part  284, 
Chapte^  I,  Title  18,  Code  of  Federal 
Regulations,  as  follows. 

PART  M4-CERTAIN  SALES  AND 
TRANS>ORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

■  1.  Tb  5  authority  citation  for  part  284 
contini  es  to  read  as  follows: 

Auth«  rity:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

■  2.  Se<  tion  284.288  is  added  to  read  as 
follows 

§284.281    Code  Of  conduct  for  unlHindied 
sales  SI  (Vice. 

(a)  A  pipeline  that  provides 
unbunc  led  natural  gas  sales  service 
under  <  284.284  is  prohibited  from 
engagii  g  in  actions  or  transactions  that 
are  wit  lout  a  legitimate  business 
purposi  f  and  that  are  intended  to  or 
foresee!  ibly  could  manipulate  market 
prices,  market  conditions,  or  market 
rules  fa  r  natural  gas.  Prohibited  actions 
and  traj  isactions  include  but  are  not 
limited  to: 

(1)  PiB-arranged  oif setting  trades  of 
the  sara  e  product  among  the  same 
parties,  which  involve  no  economic  risk 
and  no  aet  change  in  beneficial 
owners  lip  (sometimes  called  "wash 
trades"  ;  and  " 


(2)  collusion  with  another  party  for 
the  purpose  of  manipulating  market 
prices,  market  conditions,  or  market 
rules  for  natural  gas. 

(b)  To  the  extent  Seller  engages  in 
reporting  of  transactions  to  publishers  of 
electricity  or  natural  gas  indices.  Seller 
shall  provide  accurate  and  factual 
information,  and  not  knowingly  submit 
false  or  misleading  information  or  omit 
material  information  to  any  such 
publisher,  by  reporting  its  transactions 
in  a  maimer  consistent  with  the 
procedures  set  forth  in  the  Policy 
Statement  on  Natural  Gas  and  Electric 
Price  Indices,  issued  by  the  Commission 
in  Docket  No.  PL03-3-000  and  any 
clarifications  thereto.  Seller  shall  notify 
the  Commission  within  15  days  of  the 
effective  date  of  this  regulation  of 
whether  it  engages  in  such  reporting  of 
its  transactions  and  update  the 
Commission  within  15  days  of  any 
subsequent  change  to  its  transaction 
reporting  status.  In  addition.  Seller  shall 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order. 

(c)  A  pipeline  that  provides 
unbundled  natural  gas  sales  service 
imder  §  284.284  sh^l  retain,  for  a  period 
of  three  years,  all  data  and  information 
upon  which  it  biUed  the  prices  it 
charged  for  natural  gas  it  sold  pursuant 
to  its  market  based  sales  certificate  or 
the  prices  it  reported  for  use  in  price 
indices. 

(d)  Any  violation  of  the  preceding 
paragraphs  may  subject  Seller  to 
disgorgement  of  unjust  profits  fi'om  the 
date  when  the  violation  occurred.  Seller 
may  also  be  subject  to  suspension  or 
revocation  of  its  blanket  certificate 
under  §  284.284  or  other  appropriate 
non-monetary  remedies. 

(e)  Any  person  filing  a  complaint 
against  a  pipeline  for  violation  of 
paragraphs  (a)  through  (c)  must  do  so  no 
later  than  90  days  after  the  end  of  the 
calendar  quarter  in  which  the  alleged 
violation  occurred  unless  that  person 
could  not  have  known  of  the  alleged 
violation,  in  which  case  the  90-day  time 
limit  will  run  from  the  discovery  of  the 
alleged  violation.  The  Commission  will 
act  within  90  days  from  the  date  it  knew 
of  an  alleged  violation  of  these  code  of 
conduct  regulations  or  knew  of  the 
potentially  manipulative  character  of  an 
action  or  transaction.  Commission 
action  in  this  context  means  a 
Commission  order  or  the  initiation  of  a 
preliminary  investigation  by 
Commission  Staff  pursuant  to  18  CFR 
section  lb.  If  the  Commission  does  not 
act  within  this  time  period,  the  seller 
will  not  be  exposed  to  potential  liability 
regarding  the  subject  action  or 
transaction.  Knowledge  on  the  part  of 
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the  Commission  will  take  the  form  of  a 
call  to  our  Hotline  alleging 
inappropriate  behavior  or 
communication  with  our  enforcement 
Staff. 

■  3.  In  §  284.402.  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

1284.402    BlmltrtMartatlngCartHleMM. 

*  *  *  A  blanket  certificate  issued  under 
Subpart  L  is  a  certificate  of  limited 
jinisdiction  which  will  not  subject  the 
certificate  holder  to  any  other  regulation 
imder  the  Natural  Gas  Act  jurisdiction 
of  the  Commission,  other  than  that  set 
forth  in  this  Subpart  L,  by  virtue  of  the 
transactions  under  this  certificate. 

■  4.  Section  284.403  is  added  to  read  as 
follows: 

§284.403    Code  of  conduct  for  persons 
holding  btanket  marlceting  cerWicalss. 

(a)  Any  person  making  natural  gas 
sales  for  resale  in  interstate  commerce 
pursuant  to  §  284.402  is  prohibited  from 
engaging  in  actions  or  transactions  that 
are  without  a  legitimate  business 
purpose  and  that  are  intended  to  or 
foreseeably  could  manipulate  market 
prices,  market  conditions,  or  market 
rules  for  natural  gas.  Prohibited  actions 
and  transactions  include  but  are  not 
limited  to: 

(1)  Pre-arranged  offsetting  trades  of 
the  same  product  among  the  same 
parties,  which  involve  no  economic  risk 
and  no  net  change  in  beneficial 
ownership  (sometimes  called  "wash 
trades");  and 

(2)  Collusion  with  another  party  for 
the  purpose  of  manipulating  market 
prices,  market  conditions,  or  market 
rules  for  natural  gas. 

(b)  To  the  extent  Seller  engages  in 
reporting  of  transactions  to  publishers  of 
electricity  or  natural  gas  indices,  Seller 
shall  provide  accinate  and  factual 
information,  and  not  knowingly  submit 
false  or  misleading  information  or  omit 
material  information  to  any  such 
publisher,  by  reporting  its  transactions 
in  a  manner  consistent  with  the 
procedures  set  forth  in  the  Policy 
Statement  on  Natural  Gas  and  Electric 
Price  Indices,  issued  by  the  Commission 
in  Docket  No.  PL03-3-000  and  any 
clarifications  thereto.  Seller  shall  notify 
the  Commission  within  15  days  of  the 
effective  date  of  this  regidation  of 
whether  it  engages  in  such  reporting  of 
its  transactions  and  update  the 
Commission  within  15  days  of  any 
subsequent  change  to  its  transaction 
reporting  status.  In  addition,  Seller  shall 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order. 


(c)  A  blanket  marketing  certificate 
holder  shall  retain,  for  a  period  of  three 
years,  all  data  and  information  upon 
which  it  billed  the  prices  it  charged  for 
the  natural  gas  sold  pursuant  to  its 
market  based  sales  certificate  or  the 
prices  it  reported  for  use  in  price 
indices. 

(d)  Any  violation  of  the  preceding 
paragraphs  may  subject  Seller  to 
disgorgement  of  imjust  profits  fiom  the 
date  when  the  violation  occiured.  Seller 
may  also  be  subject  to  suspension  or 
revocation  of  its  blanket  certificate 
under  §  284.284  or  other  appropriate 
non-monetary  remedies. 

(e)  Any  pwson  filing  a  complaint 
against  a  blanket  marketing  certificate 
holder  for  violation  of  paragraphs  (a) 
through  (c)  must  do  so  no  later  than  90 
days  aJter  the  end  of  the  calendar 
quarter  in  which  the  alleged  violation 
occurred  unless  that  person  coidd  not 
have  known  of  the  alleged  violation,  in 
which  case  the  90-day  time  limit  will 
run  firom  the  discovery  of  the  alleged 
violation.  The  Commission  will  act 
within  90  days  fiom  the  date  it  knew  of 
an  alleged  violation  of  these  code  of 
conduct  regulations  or  knew  of  the 
potentially  manipulative  character  of  an 
action  or  transaction.  Commission 
action  in  this  context  means  a 
Commission  order  or  the  initiation  of  a 
preliminary  investigation  by 
Commission  Staff  pinsuant  to  18  CFR 
Section  lb.  If  the  Commission  does  not 
act  within  this  time  period,  the  seller 
will  not  be  exposed  to  potential  liability 
regarding  the  subject  action  or 
transaction.  Knowledge  on  the  part  of 
the  Commission  will  take  the  form  of  a 
call  to  our  Hotline  alleging 
inappropriate  behavior  or 
communication  with  oiu-  enforcement 
Staff. 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix 

List  of  Commenten^ 

Amerada  Hess  Corporation  (Hess) 
American  Gas  Association  (AGA)  * 
Atmos  Energy  Corp. 
BP  America  Production  Company  and  BP 

Energy  Company  (BP) 
California  Electricity  Oversight  Board 

(Oversight  Board) 
Calpine  Corporation 

Cinergy  Marketing  ft  Trading.  LP  (Gneigy)  * 
Coalition  for  Energy  Market  Integrity  and 

Transparency  (EMIT) 
Coral  Energy  Resources,  L.P.  (Coral) 
Duke  Energy  Corporation  (Ehike) 
Electric  Power  Supply  Association  (EPSA) 
EnCana  Marketing  (USA)  Inc.  (EnCana) 
FPL  Group,  Inc.  (FPL  Group) 
Intercontinental  Exchange,  Inc.  (ICE) 


Merrill  Lynch  Capital  Services,  Inc.  and 

Morgan  Stanley  Capital  Group.  Inc.  (Meirill 

Lynch  and  Morgan  Stanley)  * 
Mirant  Americas  Energy  Marketing.  LP 

(Mirant) 
Missouri  Public  Service  Commission 

(Missouri  PSC) 
National  Association  of  State  Utility 

Consumer  Advocates  (NASUCA) 
National  Energy  Marketers  Association 

(NEMA) 
Natural  Gas  Supply  Association  (NGSA) 
New  Jersey  Resources  Corporation  (NJR 

Companies) 
Nicor  Gas  (Nicor) 
NiSource,  Inc.  (NiSouice) 
Pacific  Gas  and  Electric  Company  (PG&E) 
Peoples  Gas  Light  and  Coke  Company,  North 

Shore  Gas  Company,  and  Peoples  Energy 

Resources  Corp.  (Peoples) 
Piedmont  Natural  Gas  Co.,  Inc. 
Platts 

ProLiance  Energy,  LLC  (ProLiance) 
Public  Service  Electric  and  Gas  Co.,  PSEG 

Power  LLC  and  PSEG  Energy  Resources  ft 

Trade  LLC  (collectively,  PSEG  Companies) 
Public  Service  Commission  of  the  State  of 

New  York  (PSCNY) 
Public  Utilities  Commission  of  the  State  of 

California  (CPUC) 
Questar  Energy  Trading  Company  (Questar) 
Reliant  Energy  Power  Generation,  Inc.  and 

Reliant  Energy  Services.  Inc.  (Reliant) 
Select  Energy,  Inc.  (Select) 
Sempra  Energy  (Sempra) 
Shell  OfEshore  Inc.  (Shell  Ofbhore) 
TXU  Portfolio  Management  Company  LP 

(TXU) 
USG  Pipehne  Company,  B-R  Pipeline 

Company,  and  United  States  Gypsum 

Company  (USG) 
Virginia  Industrial  Gas  Users'  Association 

(VIGUA) 
Virginia  Natural  Gas,  Inc.** 
Western  Gas  Resources,  Inc.  (Western) 


*  Entities  filing  reply  comments  in  addition 

to  initial  comments. 

*  *  Entity  filing  reply  coirunents  only. 

Massey,  Conmiissioner,  concurring  in  part: 
The  tariff  conditions  that  the  Commission 
approves  today  send  a  clear  message  to 
market-based  rate  sellers:  Don't  lie,  don't 
manipulate  market  conditions,  don't  violate 
market  rules  and  don't  collude  with  others. 
For  sellers  who  choose  to  behave  otherwise, 
the  Commission  now  has  the  tools  to 
sanction  such  bad  behavior  and  we  give 
notice  of  what  some  of  those  sanctions  could 
be.  This  action  should  help  to  restore  the 
foith  in  energy  markets  that  has  been  lost  in 
the  last  few  years. 

There  is  one  aspect  of  today's  order, 
however,  that  I  would  have  written 
differently.  I  would  not  limit  the  monetary 
penalty  for  tariff  violations  to  disgorgement 
of  unjust  profits.  Market  manipulation  can 
raise  the  market  prices  paid  by  all  market 
participants  and  collected  by  all  sellera.  In 
such  a  case,  the  appropriate  remedy  may  be 
that  the  manipulating  seller  makes  the 
market  whole.  I  would  prefer  to  not^ake  this 
or  any  monetary  remedy  off  of  the  table,  but 
instead  to  allow  the  Commission  the 
flexibility  to  tailor  the  remedy  to  the 
circumstances  of  each  case. 
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This  one  concern  with  today's  order 
should  not  be  interpreted,  however,  as 
diminishing  in  any  way  my  enthusiastic 
support  for  this  otherwise  excellent  order.  I 
commend  my  colleagues  for  taking  this 
important  and  much  needed  step. 

For  these  reasons,  I  concur  in  part  with 
today's  order. 

William  L.  Massey, 
Commissioner. 

Brownell,  Commissioner,  concurring: 

1.  We  are  adopting  behavioral  rules  for 
market  participants  in  the  electric  and 
natural  gas  markets.  No  one  can  question  the 
good  intention  behind  these  behavioral  rules. 
As  I  have  stated  before,  if  there  are  violations 
of  our  rules,  regulations  or  policies,  we  must 
be  willing  to  punish  and  cdrrecl. 
Concurrently,  if  there  is  misconduct  by 
market  participants  that  is  intended  to  be 
anticompetitive,  we  must  have  the  ability  to 
remedy  those  market  abuses. 

2.  Conversely,  when  we  originally 
proposed  behavioral  rules,  I  had  a  number  of 
concerns.  I  was  concerned  that  the  use  of 
vague  tenns  would  create  uncertainty  and, 
thereby,  undermine  the  good  intentions  of 
the  rules.  I  feared  that  subsequent 
applications  of  the  proposed  behavior  rules 
to  real  world  actions  could  result  in  overly 
proscriptive  "rules  of  the  road"  that  will 
dampen  business  innovation  and  creative 
market  strategies.  The  net  effect  would  be 
less  competition  and  the  associated  higher 
costs  to  consumers.  I  was  concerned  that  we 
may  be  proposing  a  model  that  simply  does 
not  fit  with  the  larger  lessons  we  have 
learned  in  fostering  competition  over  the  past 
two  decades,  particularly  in  the  gas  market. 

3.  It  is  difficult  to  strike  the  ri^t  balance. 
IJhave  carefully  weighed  the  comments  and 
believe  the  revisions  and  clarifications  to  the 
proposed  behavioral  rules  achieve  the 
appropriate  balance.  We  clarify  that  these 
rules  do  not  impose  a  "must  offer" 
requirement.  We  revise  the  definition  of 
manipulation  to  relate  to  actions  that  are 
"intended  to  or  foreseeably  could" 
manipulate  markets.  We  add  the  exclusion 
that  action  taken  at  the  direction  of  an  RTO 
or  ISO  does  not  constitute  manipulation. 

4.  Commenters  also  challenge  the 
suffidency  of  the  term  "legitimate  business 
purpose"  in  distinguishing  between 
prohibited  and  non-prohibited  behavior.  We 
clarify  that  transactions  with  economic 
substance,  in  which  a  seller  offers  or 
provides  a  service  to  a  buyer  where  value  is 
exchanged  for  value,  are  not  prohibited 
behavior.  Behavior  driven  by  legitimate  profit 
maximization  or  that  serves  important  market 
functions  is  not  manipulation.  Moreover,  I 
diink  it  is  important  to  recognize  that  scarcity 
pricing  is  the  market  response  to  a  supply/ 
demand  imbalance  that  appropriately  signals 
the  need  for  infrastructure.  For  example,  the 
high  prices  of  2000-2001  that  reflected 
snpply/demand  fundamentals  resulted  in  the 
first  new  power  plants  being  constructed  in 
California  in  ten  years;  price  risk  being 
hedged  through  the  use  of  long-term 
contracting:  and  renewed  efforts  to  correct  a 
flawed  market  design. 

5.  We  have  also  adopted  measures  that 
require  accountability.  A  complaint  must  be 

•  brought  to  the  Commission  within  90  days 


after  tha  calendar  quarter  that  the 
manipiHative  action  was  alleged  to  have 
occurred.  The  90-day  time  limit  strikes  an 
appropoate  balance  between  providing 
sufficiefit  opportunity  to  detect  violations 
and  theimarket's  need  for  finality.  The  Order 
also  plates  a  similar  time  limit  on 
Commitsion  action.  As  a  matter  of 
proseosorial  policy,  the  Commission  will 
only  initiate  a  proceeding  or  investigation 
within  io  days  torn  when  we  obtained 
notice  at  a  potential  violation  through  either 
a  hotlinp  call  or  commimications  with  our 
enforceiient  staff. 

6.  WUile  these  rules  are  designed  to 
provide  adequate  opportunity  to  detect,  and 
the  Conimission  to  remedy,  market  abuses 
and  are  clearly  defined  so  that  they  do  not 
create  uncertednty,  disrupt  competitive 
commodity  markets  or  prove  simply 
ineffective,  competitive  markets  are  dynamic. 
We  need  to  periodically  evaluate  the  impact 
of  theseirules  on  the  electric  and  gas  markets. 
We  havt  directed  our  Office  of  Market 
Oversight  and  Investigation  to  evaluate  the 
effectiveness  and  consequences  of  these 
behavioral  rules  on  an  annual  basis  and 
include  their  analysis  in  the  State  of  the 
Market  Report. 
Nora  M<  ad  Brownell. 

(FRDoc  03-29300  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

23  CFR  Part  476 
RIN2126-AF00 

Interstate  Highway  System 

AGENatS:  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit;  Administration  (FT A),  DOT. 
ACnONi  Final  rule. 

SUMMARY:  This  final  rule  removes 
regulations  that  prescribed  policies  and 
procedures  for  implementation  of 
sectionl  103(e)(4)  of  title  23,  United 
States  dode,  which  permitted  the 
withdrawal  of  Interstate  System 
segments  and  the  substitution  of  public 
mass  transit  or  highway  projects  or  both. 
The  Congress  recognized  the  expiration 
of  this  program  by  eliminating  the 
underlying  statutory  authority  for  this 
reguladon.  Therefore,  the  Federal 
Highway  Administration  and  the 
Federal  Transit  Administration  remove 
the  reg4lations. 

EFFECTIVE  DATE:  November  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA;  Donald  J.  West,  Office  of 
Prograiti  Administration,  HIPA-10, 
(202)  3*6-4652,  or  Steve  Rochlis,  Office 
of  the  C  hief  Coimsel,  (202)  366-1395, 


Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  For 
FTA:  Rhoda  Shorter,  Office  of  Program 
Management,  TPM-10,  (202)  366-0206. 
and  Scott  Biehl,  Office  of  the  Chief 
Counsel,  (202)  366-4063, 400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  Office  hours  for  the  FTA  are  8:30 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Qectnmic  Access 

An  electronic  copy  of  this  doctunent 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.archives.gov  and  the 
Government  Printing  Office's  Web  g^age 
at:  http://www.access.gpo.gov/nara. 

Background 

In  1973,  the  Interstate  System  was 
about  83  percent  complete;  however, 
due  to  changed  social,  economic,  and 
environmental  conditions,  many  States 
realized  it  would  be  impracticable  or 
imnecessary  to  construct  some 
uncompleted  segments  of  the  Interstate, 
particularly  in  urbanized  areas.  But 
these  States  were  reluctant  to  give  up 
these  segments  for  fear  of  losing 
substantial  amoimts  of  Federal-aid 
funds.  Therefore,  the  Federal-Aid 
Highway  Act  of  1973  (Pub.  L.  93-87, 87 
Stat.  250,  August  13,  1973),  amended 
title  23,  United  States  Code,  by  adding 
section  103(e)(4)  to  allow  uncompleted 
or  planned  highways  on  the  Interstate 
System  in  urbanized  areas  to  be 
withdrawn  and  their  funding 
entitlements  be  transferred  to  mass 
transit  projects.  This  became  known  as 
the  "Interstate  withdrawal  and 
substitution  program"  (also  known  as 
the  "Interstate  Transfer  program")  and  it 
provided  States  with  the  opportunity  to 
request  withdrawal  of  a  non-essential 
segment  of  the  Interstate  System,  and 
the  substitution  of  transit  projects  to 
serve  the  area  that  would  have  been 
served  by  the  withdrawn  segment.  As  a 
result  of  this  Act,  the  Federal  Highway 
Administration  together  with  the 
Federal  Transit  Administration  (known 
as  the  Urban  Mass  Transit 
Administration  at  that  time] 
promulgated  23  CFR  Part  476,  Interstate 
Highway  System.  *  Subpart  D  of  this 


1  See  final  rule  published  on  June  12, 1974,  at  39 
FR  20658. 
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"  regulation  outlined  the  procedures  for 
the  withdrawal  of  Interstate  System 
segments  and  the  substitution  of  public 
mass  transit  or  highway  projects. 

In  1976,  the  Congress  expanded  the 
Interstate  withdrawal  and  substitution 
program  to  allow  substitution  projects  to 
include  highway  projects  as  well  as 
transit  projects  [see  Federal-Aid 
Highway  Act  of  1976  (Pub.  L.  94-280, 
90  Stat.  425,  May  5, 1976)).  The  Federal- 
Aid  Highway  Act  of  1978  (Pub.  L.  95- 
599, 92  Stat.  2689,  November  6, 1978) 
further  amended  23  U.S.C.  103(e)(4)  by 
establishing  time  limits  for  withdrawals 
and  substitute  project  approvals. 
Nonessential  Interstate  System  segments 
passing  through  and  connecting 
urbanized  areas  within  a  State  could 
also  be  withdrawn.  Withdrawals  were  to 
receive  approval  by  September  30, 1983. 
unless  the  route  was  under  judicial 
injunction  prohibiting  construction  at 
the  time  of  enactment  of  the  1978 
Highway  Act.  All  substitute  projects 
were  to  be  approved  no  later  than 
September  30, 1983.  Finthermore,  all 
substitute  projects  were  to  be  under 
construction  or  under  contract  for 
construction  no  later  than  September 
30, 1986,  provided  sufficient  fimds  were 
available.  Therefore  in  1980,  the  FHWA 
and  the  FT  A  amended  23  CFR  part  476 
to  comply  with  these  changes.^ 

In  1987,  Ck)ngress  again  modified  the 
Interstate  with^wal  and  substitution 
program  in  a  number  of  ways  (see 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  ((Pub. 
L.  100-17. 101  S*t.  132,  April  2. 1987)). 
A  cost  adjustment  provision  was 
enacted  to  assure  that  the  "buying 
power"  of  the  value  of  the  withdrawals 
was  maintained  over  time.  A  portion  of 
the  annual  funding  authorized  for 
highway  and  transit  substitute  projects 
each  year  was  set  aside  to  be  allocated 
on  a  discretionary  basis.  Open  to  traffic 
Interstate  segments  could  no  longer  be 
withdrawn.  The  regulations  were  not 
revised  to  reflect  these  provisions. 
Instead,  the  FHWA  and  FTA 
administered  the  program  imder  the 
1980  regulations  and  the  modifications 
made  in  the  1987  l^islation. 

In  1998,  the  Congress  enacted  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  (Pub.  L.  105-178, 112 
Stat.  107,  Jime  9, 1998)  and  recognized 
the  expiratioii  of  the  Interstate 
withdrawal  and  substitution  program  by 
removing  23  U.S.C.  103(e)(4).3 
Therefore,  since  the  time  limits  for  the 
Interstate  withdrawal  and  substitution 
program  have  long  expired,  the 


z  See  final  rule  published  on  October  20, 1980,  at 
45  FR  69396. 
'  See  section  1 106(b)  of  TEA-21.  - 


underlying  statutory  authority  for  23 
CFR  part  476  has  been  eliminated,  and 
the  Interstate  withdrawal  and 
substitution  program  no  longer  exists,  it 
is  appropriate  to  remove  23  CFR  part 
476  from  the  Code  of  Federal 
R^ulations. 

The  removal  of  23  CFR  part  476  does 
not  affect  prior  obligations  under  the 
Interstate  withdrawal  and  substitution 
program,  nor  does  it  affect  Interstate 
withdrawal  and  substitution  funds  that 
are  still  available.  Rather,  section 
1045(b)(2)  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  specifies  that  Interstate 
withdrawal  and  substitution  funds 
remain  available  imtil  expended. 
Moreover,  States  that  still  have 
Interstate  withdrawal  and  substitution 
funds  available  to  them  can  elect  to 
deobligate  those  funds  frt)m  a  particular 
project  and  reobligate  them  to  another 
eligible  project.  Any  State  interested  in 
deobligating  and  reobligating  Interstate 
withdrawal  and  substitution  fimds  can 
contact  its  FHWA  Division  Office  or 
FTA  Regional  Office  to  explore  that 
possibility. 

Rulemaking  Analyses  and  Notices 

Under  the  Administrative  Procedure 
Act  (APA)  (5  U.S.C.  553(b)),  an  agency 
may  waive  the  normal  notice  and 
comment  requirements  if  it  finds,  for 
good  cause,  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  The  issuance  of  this  rule 
wdthout  prior  notice  and  opportunity  for 
public  comment  is  based  on  the  good 
cause  exceptions  in  5  U.S.C.  553 
(b)(3)(B).  Seeking  public  comment  is 
lumecessary  and  contrary  to  the  public 
interest.  This  action  is  merely  a 
ministerial  action  to  remove  an  obsolete 
part  from  the  CFR  and  the  removal  of 
this  part  will  have  no  substantive 
impact.  Therefore,  the  agencies  would 
not  anticipate  receiving  meaningful 
comments  on  a  proposal  to  eliminate  23 
CFR  part  476.  Prior  notice  is  therefore 
unnecessary,  and  it  would  be  contrary 
to  the  public  interest  to  delay 
imnecessarily  this  effort  to  eliminate  an 
outdated  rule.  Furthermore,  the  FHWA 
and  the  FTA  believe  that  because  the 
imderlying  statutory  authority  for  23 
CFR  part  476  no  longer  exists,  we  are 
eliminating  any  confrision  that  may  be 
caused  from  the  existence  of  23  CFR 
part  476. 

The  APA  also  allows  agencies,  upon 
a  finding  of  good  cause,  to  make  a  rule 
effiective  immediately  upon  publication 
(5  U.S.C.  533(d)(3)).  For  the  same 
reasons  discussed  above,  the  agencies 
also  believe  good  cause  exists  for 
making  this  action  effective 
immediately  upon  publication. 


Executive  Order  12866  (Regolatoiy 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  and  the  FTA  have 
detwrnined  that  this  action  is  not  a 
significant  regulatory  action  within  the 
meaning  of  Executive  Order  12866  or 
significant  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedmes.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal,  The 
obsolete  provision  in  law  to  withdraw 
Interstate  System  segments  under  part 
476  was  eliminated  on  Jime  9,  1998,  by 
TEA-21.  Substitute  projects  are 
essentially  all  complete  and  related 
funding  fully  utilized. 

This  final  rule  will  not  adversely 
affect,  in  a  material  way,  any  sector  of 
the  economy.  In  addition,  these  changes 
will  not  interfere  with  any  action  taken 
or  planned  by  another  agency  and  will 
not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612)  the  agencies  have  evaluated 
the  effects  of  this  action  on  small 
entities  and  have  determined  that  the 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  eliminates  an  obsolete  part 
of  title  23  of  the  Code  of  Federal 
Regulation.  This  will  simply  eliminate 
any  confusion  that  could  be  generated 
by  retaining  these  obsolete  r^idatoiy 
provisions.  For  these  reasons,  the 
FHWA  and  the  FTA  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4,  March  22, 1995, 109  Stat.  48). 
This  rule  will  not  residt  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  This  nde  simply 
deletes  an  obsolete  regulatory  provision. 

Executive  Order  13132  (Federalism 
Asaeawnent) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  agencies  have 
determined  that  this  action  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
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federalism  assessment.  The  FHWA  and 
the  FTA  have  also  detennined  that  this 
action  does  not  preonpt  any  State  law 
or  State  regulation  or  affect  the  States' 
ability  to  discbarge  traditional  State 
governmental  functions. 

ExecutiTe  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regan^ng 
intergovernmental  consultation  on^ 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  agencies  have  analjrzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  have  detennined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 

Executive  Order  13175  CTribal 
Consultation) 

The  FHWA  and  the  FTA  have 
analyzed  this  final  action  under 
Executive  Order  13175,  dated  November 
6,  2000,  and  believe  that  this  action  will 
not  have  substantial  direct  effects  on 
one  or  more  Indian  tribes;  will  not 
impose  substantial  direct  compliance 
costs  on  Indian  tribaT governments;  and 
will  not  preempt  tribal  law.  Therefore, 
a  tribal  summary  impact  statement  is 
not  required. 

Executive  Order  13211  (Energy  Efiects) 

We  have  analyzed  this  final  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  Tfiat 
Significantly  ^ect  Energy  Supply,  . 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Regulation  Identificatton  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regidations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 


October 
in  the 
used 
the 


tc 


of  each  year.  The  RIN  contained 
]  leading  of  this  document  can  be 
cross-reference  this  action  widi 
Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  476 

Gran^  programs — transportation. 
Highways  and  roads.  Mass 
transportation. 

■  In  consideration  of  the  foregoing  and 
under  flie  authority  of  23  U.S.C.  315,  sec. 
il06(b  ofPublic  Law  105-178, 112  Stat. 
107, 13  B  (1998),  and  49  CFR  1.48,  the 
FHWA  and  FTA  are  amending  title  23, 
Code  o  '  Federal  Regulations,  by 
removi  ag  part  476,  as  follows: 

PART  ^  76— [REMOVED] 


Issuer 
MaiyE, 


Jomifei 

Federal 
(FT?  Doc 

BHJJNG 


on:  November  20,  2003. 
Peters, 
Federalfiighway  Administrator. 
L.  Dom, 
Transit  Administrator 

03-29596  Filed  11-25-03;  8:45  am] 


NATIONAL  CRIME  PREVENTION  AND 
PRIVACY  COMPACT  COUNaL 

28  CFR  Part  902 


[NCPPC  106] 

Disputi  Adjudication  ProMdures 

AGENcy:  National  Crime  Prevention  and 
Privacy  Compact  Council. 

ACnONJ  Final  rule. 


JMMAI|\ 


SUMMAIIy:  The  Compact  Coimcil 
establi^ed  pursuant  to  the  National 
Crime  prevention  and  Privacy  Compact 
(Compact)  is  publishing  this  rule  to 
estabUah  Dispute  Adjudication 
Procedures.  These  procedures  support 
Article  KI  of  the  Compact. 

EFFECrii^  DATE:  This  final  rule  is 
effectivb  on  December  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 

Col.  Jefrey  D.  Harmon,  Compact 
Coimci)  Chairman,  Maine  State  Police, 
36  Hosiital  Street,  Augusta,  Maine 
04333-  )042,  telephone  niunber  (207) 
624-70  50. 

SUPPLE  lENTARY  INFORMATION:  This 
dbcumf  nt  finalizes  the  Compact 
Coimcil  rule  proposed  in  the  Federal 
Registe^  on  November  25,  2002,  (67  FR 
70567),  The  Compact  Council  accepted 
comments  on  the  proposed  rule  from 
interested  parties  until  December  26, 
2002,  afad  is  finalizing  the  rule  with 
certain  changes  in  response  to  the 
comments. 


Significant  Comments  or  Changes 

Two  comments  from  the  same  party 
questioned  the  Council's  reference  in 
the  Supplementary  Information  that 
"the  Compact  eliminates  barriers  to  the 
sharing  of  criminal  history  record 
information  among  Compact  parties  for 
noncriminal  justice  purposes",  asking  if 
the  Compact  raicompassed  all 
noncriminal  justice  purposes  or  only 
those  criminal  history  record 
information  requests  supported  by 
fingerprint  submissions.  The  Council's 
response  was  that  the  Compact 
encompasses  all  noncriminal  justice 
purposes.  The  second  comment  asked 
for  verification  of  the  quoted  statement 
in  the  Supplemoitary  Information  that 
"Article  VI  of  the  Compact  provides  for 
a  Compact  Council  that  has  the 
authority  to  promulgate  rules  and 
procedures  governing  the  use  of  the 
Interstate  Identification  Index  (ED) 
System  for  noncriminal  justice 
purposes,  not  to  conflict  with  the  FBI 
adininistration  of  the  III  System  for 
criminal  justice  purposes."  The 
Council's  response  was  that  this  is  a 
direct  quote  from  the  Compact,  28  CFR 
14616,  Article  VI. 

Nine  comments  referencing  particular 
subsections  of  the  proposed  rule  were 
received  from  a  second  party.  The  first 
comment  referenced  the  use  of  and 
subsequent  referral  to  the  term  "directly 
aggrieved"  (§902.2,  paragraphs  (a)  and 
(b)).  To  eliminate  what  was  interpreted 
as  a  "cinnUar"  reference,  the  Council  is 
revising  paragraph  (a)  to  state, 

"Cogmz^Ie  disputes  may  be  based 
upon: 

* 
while  paragraph  (b)  is  left  unchanged. 

A  second  comment  asked  the 
following  questions  about  section 
902.3(a):  What  if  the  dispute  also  poses 
a  conflict  of  interest  for  the  Chair? 
Could  a  deputy  name  the  substitute 
member?  Tlie  Council 's  original  intent 
was  that  any  Committee  member  with  a 
conflict  of  interest  woiild  excuse  him/ 
herself  from  the  hearing  on  that  topic. 
Clarifying  language  is  being  added  to 
902.3  paragraph  (a): 

In  the  case  when  the  Compact  Couiunl 
Chair  is  the  committee  member  with  the 
conflict,  the  Chair  shall  take  appropriate 
steps  to  appoint  a  replacement  that  resolves 
the  conflict 

Comment  3.  on  section  902.3(c), 
labeled  the  use  of  the  phrase  "lean 
toward"  as  vague.  The  Council  is 
modifying  paragraph  (c)  to  indicate  that 
the  dispute  resolution  conunittee  shall 
recommend  hearings  to  all  disputants 
who  raise  issues  that  are  not  clearly 
frivolous  or  without  merit,  and  that  the 
committee  will  give  written  explanation 
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when  a  hearing  is  not  recommended. 
Section  g02.3(c)  is  being  amended 
accordingly. 

Another  comment  expressed  a 
concern  that  subsection  902.4(b)  seemed 
to  allow  only  the  Federal  Bureau  of 
Investigation  or  a  Party  State  to  appeal 
to  the  U.S.  Attorney  General  when  a 
hearing  was  denied.  The  Council 
modified  this  subsection  to  allow  any 
disputant  to  appeal  to  the  Attorney 
General  and  provide  that  the  Attorney 
General  has  the  discretion  to  consider 
the  appeal  and  grant  a  hearing. 

Comment  5  referred  to  902.5,  Hearing 
Procedures,  asking  if  disputants  would 
be  allowed  to  cross-examine  witnesses 
and  introduce  evidence  at  a  hearing,  if 
there  was  any  way  to  compel  the 
attendance  of  witnesses  or  production  of 
documents,  and  if  there  are  any 
restrictions  on  a  disputant  acting  as  his/ 
her  own  attorney?  The  Coimcil  agreed  to 
modify  subsection  (c)(4)  to  state,  "Call 
and  cross-examine  witnesses."  Coimcil 
discussion  acknowledged  there  is  no 
way  to  compel  the  attendance  of 
witnesses  or  production  of  dociunents 
or  to  restrict  a  disputant  acting  as  his/ 
her  own  attorney. 

Conmient  6  referenced  902.5(e), 
asking  if  the  intent  of  the  Council  was 
to  allow  a  Council  member  who  raised 
a  dispute  to  participate  fully  in  the 
hearing  and  vote  on  the  final  Council 
decision,  as  this  could  be  construed  as 
a  conflict  of  interest.  Based  on  input 
from  the  Department  of  Justice,  the 
Council  decided  to  leave  the  original 
language  intact. 

When  Congress  passed  the  National 
Crime  Prevention  and  Privacy  Compact 
Act  of  1998,  it  set  forth  specific 
language  regarding  the  composition  of 
the  Compact  Council,  with  a  particular 
nmnber  of  members  representing  the 
states,  federal  agencies,  and  criminal/ 
noncriminal  justice  constiti^ncies,  each 
seat  representing  a  vote  on  issues — 
including  the  adjudication  of  disputes. 
Requiring  a  member  to  recuse  himself 
from  a  dispute  hearing  might  result  in 
removing  a  particular  constituency's 
vote,  contravening  the  intent  of 
Congress. 

Another  comment  questioned  the 
language  in  section  902.5(h),  asking  if 
recording  and  transcription  of  a  hearing 
might  not  always  be  necessary.  The 
Council  agreed  to  modify  the  language 
as  follows: 

The  proceedings  of  the  hearing  will  be 
recorded  and,  as  necessary,  transcribed.  A 
transcript  of  the  hearing  shall  be  made  and 
forwarded  to  the  Attorney  General  if  an 
appeal  is  filed  pursuant  to  section  (c)  of 
Article  XI  of  the  Compact. 

The  next  comment  asked  what 
defined  a  majority  vote  of  Council 


members.  According  to  Compact  Article 
VI  and  the  Council's  Bylaws,  section 
8.8,  a  quonun  of  Coimcil  members  or 
any  Committee  of  the  Council  is  defined 
as  a  simple  majority.  No  vote  shall  be 
taken  without  a  quorum.  The  Coimcil  is 
revising  902.5{i)  to  add  the  references  to 
Article  VI  and  the  Bylaws. 

A  final  comment  questioned  if  the 
rule  was  modeled  after  any  existing 
precedents.  The  Council  responded  that 
the  rule  was  structured  according  to 
current  administrative  procedures,  but 
was  not  modeled  after  an  existing 
precedent. 

AdministratJTe  Procedures  and 
Executive  Orders 

Administrative  Procedures  Act 

This  rule  is  published  by  the  Compact 
Council  as  authorized  by  the  National 
Crime  Prevention  and  Privacy  Compact 
(Compact),  an  interstate/federal  state 
compact  which  was  approved  and 
enacted  into  legislation  by  Congress 
pursuant  to  Pub.  L.  105-251.  The 
Compact  Council  is  composed  of  15 
members  (with  11  state  and  local 
governmental  representatives),  and  is 
authorized  by  the  Compact  to 
promulgate  rules  and  procedures  for  the 
effective  and  proper  use  of  the  Interstate 
Identification  Index  (III)  System  for 
noncriminal  justice  purposes.  The 
Compact  specifically  provides  that  the 
Coimcil  shall  prescribe  rules  and 
procedures  for  the  effective  and  proper 
use  of  the  III  System  for  noncriminal 
justice  purposes,  and  mandates  that 
such  rules,  procedures,  or  standards 
established  by  the  Council  shall  be 
published  in  the  Federal  Register.  See 
U.S.  42  .C.16.  Articles  U(4),  VI{a)(l)  and 
Vl(e).  This  publication  complies  with 
those  requirements. 

Executive  Order  12866 

The  Compact" Council  is  not  an       ' 
executive  department  or  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502;  accordingly,  Executive 
Order  12866  in  not  applicable. 

Executive  Order  13132 

The  Compact  Council  is  not  an 
executive  department  or  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502;  accordingly.  Executive 
Order  13132  is  not  applicable. 
Nonetheless,  this  Rule  fully  complies 
with  the  intent  that  the  national 
government  should  be  deferential  to  the 
States  when  taking  action  that  affects 
the  policjmiaking  discretion  of  the 
States. 

Executive  Order  12988 

The  Compact  Council  is  not  an 
executive  agency  or  independent 


establishment  as  defined  in  5  U.S.C. 
105;  accordingly,  Executive  Order  12988 
is  not  applicable. 

Unfunded  Mandates  Reform  Act 

Approximately  75  percent  of  the 
Compact  Council  members  are 
representatives  of  state  and  local 
governments;  accordingly,  rules 
prescribed  by  the  Compact  Council  are 
not  Federal  mandates.  Accordingly,  no 
actions  are  deemed  necessary  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (Title  5, 
U.S.C.  801-804)  is  not  applicable  to  the 
Council's  rule  because  the  Compact 
Council  is  not  a  "Federal  agency"  as 
defined  by  5  U.S.C.  804(1).  Likewise, 
the  reporting  requirement  of  the 
Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act)  does  not 
apply.  See  5  U.S.C.  804. 

List  of  Subjects  in  28  CFR  Part  902 

Administrative  Practice  and 
Procedure. 

■  Accordingly,  Chapter  IX  of  Title  28 
Code  of  Federal  Regulations  is  amended 
by  adding  Part  902  to  read  as  follows: 

PART  902— DISPUTE  ADJUDICATION 
PROCEDURES 

Sec. 

902.1  Purpose  and  authority. 

902.2  Raising  disputes. 

902.3  Referral  to  Dispute  Resolution 
Committee. 

902.4  Action  by  Council  Chairman. 

902.5  Hearing  procedures. 

902.6  Appeal  to  the  Attorney  General. 

902.7  Court  action. 

Authority:  42  U.S.C.  14616. 

§  902.1    Purpose  and  auttHMlty. 

The  purpose  of  Part  902  is  to  establish 
protocols  and  procedures  for  the 
adjudication  of  disputes  by  the  Compact 
Council.  The  Compact  Council  is 
established  pursuant  to  the  National 
Crime  Prevention  and  Privacy  Compact 
(Compact),  Title  42,  U.S.C,  Chapter  140, 
Subchapter  II,  Section  14616. 

S  902.2    Raising  dispute*. 

(a)  Cognizable  disputes  may  be  based 
upon: 

(1)  A  claim  that  the  Council  has 
misinterpreted  the  Compact  or  one  of 
the  Council's  rules  or  standards 
established  under  Article  VI  of  the 
Compact; 

(2)  A  claim  that  the  Council  has 
exceeded  its  authority  under  the 
Compact; 


(3)  A  claim  that  in  establishing  a  rule 
at  standaid  or  in  taking  other  action,  the 
Council  has  £ailed  to  comply  with  its 
bylaws  or  other  applicable  procedures 
established  by  the  Coimcil;  or  the  rule, 
standard  or  action  is  Hot  otherwise  in 
accordance  with  applicable  law;  or 

(4)  A  claim  by  a  Compact  Party  that 
another  Compact  Party  has  fiailed  to 
comply  with  a  provision  of  the  Compact 
or  Mrith  any  rule  or  standard  established 
by  the  Council. 

(b)  Only  a  Party  State,  the  FBI,  or  a 
person,  organization,  or  government 
entity  directly  aggrieved  by  the 
Council's  interpretation  of  the  Compact 
or  any  rule  or  standard  established  by 
the  Council  pursuant  to  the  Compact,  or 
in  connection  with  a  matter  covered 
imder  Section  902.2(a)(4),  may  raise  a 
cognizable  dispute.  Such  disputants 
may  request  a  hearing- on  a  dispute  by 
contacting  the  Compact  Council 
Chairman  in  writing  at  the  Compact 
Coimcil  OfBce,  Module  C3, 1000  Custer 
Hollow  Road,  Clarksburg,  West  Virginia 
26306. 

(c)  The  Chairman  may  ask  the 
requester  for  more  particulars, 
supporting  documentation  or  materials 
as  the  circumstances  warrant. 

(d)  A  dispute  may  not  be  based  solely 
upon  a  disagreement  with  the  merits 
(substantive  wisdom  or  advisability)  of 
a  rule  or  standard  validly  established  by 
the  Council  within  the  scope  of  its 
authority  under  the  Compact.  However, 
nothing  in  this  rule  prohibits  further 
discussion  of  the  merits,  of  a  rule  or 
standard  at  any  regularly  scheduled 
Council  meeting. 

SM2^  ^Ratarral  to  DIspul*  RMdution 
CofmnlttM. 

(a)  The  five  person  Dispute  Resolution 
Committee  membership  shall  be 
determined  according  to  Compact 
Article  VI  (g).  Should  a  dispute  arise 
with  an  apparent  confUct  of  interest 
between  the  disputant  and  a  Committee 
member,  the  Committee  member  shall 
recuse  himself/herself  and  the  Compact 
Council  Chairman  shall  determine  an 
appropriate  substitute  for  that  particular 
dispute.  In  the  case  when  the  Compact 
Council  Chairman  is  the  committee 
member  with  the  conflict,  the  Chairman 
shall  take  appropriate  steps  to  appoint 

a  replacement  that  resolves  the  conflict. 

(b)  The  Compact  Council  Chairman 
shall  refer  the  dispute,  together  with  all 
supporting  documents  and  materials,  to 
the  Coimcil's  Dispute  Resolution 
Committee. 

(c)  The  Dispute  Resolution  Committee 
shall  recommend  hearings  to  all 
disputants  who  raise  issues  that  are  not 
clearly  firivolous  or  without  merit.  If  the 
Committee  recommends  denying  a 
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it  must  articiilate  its  reason  or 
for  doing  so  in  writing, 
e  Dispute  Resolution  Conmiittee 
nsider  the  matter  and: 
fer  it  to  the  Coimcil  for  a 


:ommend  that  the  Council  deny 
ig  if  the  Committee  concludes 
matter  does  not  constitute  S 
^ble  dispute  under  §  902.2(a);  or 
(uest  more  information  from  the 
personlor  organization  raising  the 
dispute  or  firom  other  persons  or 
organisations. 

§902.4 1  Action  by  Council  Chairman. 

(a)  Ine  Chairman  shall  communicate 
the  deasion  of  the  Dispute  Resolution 
Comm^ee  to  the  person  or  organization 
that  raided  the  dispute. 

(b)  If  a  hearing  is  not  granted,  the 
disputant  may  appeal  this  decision  to 
the  Attorney  General.  If  the  Attorney 
General  believes  the  disputant  has 
raised  ^  issue  that  is  not  frivolous  or 
without  merit,  the  Attorney  General 
may  or  ler  the  Compact  Council 
Chairman  to  grant  a  hearing. 

(c)  If  a  hearing  is  granted,  the 
Chairra  an  shall: 

(1)  In  elude  the  dispute  on  the  agenda 
of  a  scl  eduled  meeting  of  the  Council 
or,  at  tl  e  Chairman's  discretion, 
^chedu  e  a  special  Council  meeting; 

(2)  N  jtify  the  person  or  organization 
raising  the  dispute  as  to  the  date  of  the 
hearinj  and  the  rights  of  disputants 
under  1 902.5  (Hearing  Procedures);  and 

(3)  Include  the  matter  of  the  dispute 
in  the  drior  public  notice  of  the  Council 
meeting  required  by  Article  VI  (d)(1)  of 
the  Conipact. 

§902.5  I  Hearing  procedures. 

(a)  Tie  hearing  shall  be  open  to  the 
public  pursuant  to  Article  VI  (d)(1)  of 
the  Cor  ipact. 

(b)  Tl  le  Council  Chairman  or  his/her 
designc  e  shall  preside  over  the  hearing 
and  ma  y  limit  the  number  of,  and  the 
length  ( tf  time  allowed  to,  presenters  or 
witness  es. 

(c)  Tie  person  or  organization  raising 
the  dispute  or  a  Compact  Party  charged 
under  ^le  provisions  of  §  902.2(a)(4) 
shall  b4  entitled  to: 

(1)  Fi^e  additional  written  materieds 

I  Council  at  least  ten  days  prior 
earing; 

ppear  at  the  hearing,  in  person 
by  counsel; 

Ice  an  oral  presentation;  and 

II  and  cross-examine  witnesses, 
pject  to  the  discretion  of  the 

Chairman,  other  persons  and 
organizations  may  be  permitted  to 
appear  ^d  make  oral  presentations  at 
the  heating  or  provide  written  materials 
to  the  C  ouncil  concerning  the  dispute. 


(e)  All  Coimcil  members,  including  a 
member  or  members  who  raised  the 
dispute  that  is  the  subject  of  the  hearing 
shall  be  entitled  to  participate  fully  in 
the  hearing  and  vote  on  the  final 
Council  decision  concerning  the 
dispute. 

(f)  Hie  Coimcil  shall,  if  necessary, 
continue  the  hearing  to  a  subsequent 
Coimcil  meeting. 

(g)  Summary  minutes  of  the  hearing 
shall  be  made  and  transcribed  and  shall 
be  available  for  inspection  by  any 
person  at  the  Council  office  within  the 
Federal  Bureau  of  Investigation. 

(h)  The  proceedings  of  the  hearing 
shall  be  recorded  and,  as  necessary, 
transcribed.  A  transcript  of  the  hearing 
will  be  made  and  forwarded  to  the 
Attorney  General  if  an  appeal  is  filed 
pursuant  to  Section  (c)  of  Article  XI  of 
the  Compact. 

(i)  The  Council's  decision  on  the 
dispute  shall  be  based  upon  a  majority 
vote  of  Council  membera  or  their 
proxies  present  (as  per  Compact  Article 
VI  and  Council  Bylaws)  and  voting  at 
the  hearing.  The  Council's  decision  on 
the  dispute  shall  be  published  in  the 
Federal  Register  as  provided  by  Section 
(a)(2)  of  Article  XI  and  Section  (e)  of 
Article  VI. 

(j)  The  Council  Chairman  shall  advise 
Council  members  and  hearing 
participants  of  the  right  of  appeal 
provided  by  Section  (c)  of  Article  XI  of 
the  Compact. 

§902.6    Appeal  to  the  Attorney  General. 

(a)  The  Federal  Bureau  of 
Investigation  or  a  Compact  Party  State 
may  appeal  the  decision  of  the  Coimcil 
to  the  U.S.  Attorney  General  pursuant  to 
Section  (c)  of  Article  XI  of  the  Compact. 

(b)  Appeals  shall  be  filed  and 
conducted  pursuant  to  rules  and 
procedures  that  may  be  established  by 
the  Attorney  General. 

(c)  Appropriate  notice  of  an  appeal 
shall  be  communicated  to  the  Council 
Chairman  by  the  appealing  party. 

§902.7    Court  action. 

Pursuant  to  Section  (c)  of  Article  XI 
of  the  Compact,  a  decision  by  the 
Attorney  General  on  an  appeal  under 
§  902.6  may  be  appealed  by  filing  a  suit 
seeking  to  have  the  decision  reversed  in 
the  appropriate  district  court  of  the 
United  States. 

Dated:  November  5, 2003. 
Jeffrey  D.  Hanaon, 
Compact  Council  Chairman. 
[FR  Doc.  03-29568  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD0e-0»-046] 

DrawlKldga  Operation  Regulations; 
Buffalo  Bayou,  Houston,  TX 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Union 
Pacific  Railroad  Swing  Span  Bridge 
across  Buffalo  Bayou,  mile  0.1,  at 
Houston,  Harris  Coimty,  Texas.  This 
deviation  allows  the  bridge  to  remain 
closed  to  navigation  from  December  10, 
2003,  through  December  21,  2003.  The 
deviation  is  necessary  to  allow  for 
replacement  of  the  diesel  motor  that 
operates  the  bridge. 

DATES:  This  deviation  is  effective  from 
6  a.m.  on  December  10,  2003,  through 

6  p.m.  on  December  21,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
dociunent  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 

7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
The  Bridge  Administration  Branch  of 
the  EighA  Coast  Guard  District 
maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  Union 
Pacific  Raifroad  has  requested  a 
temporary  deviation  in  order  to  replace 
a  motor  on  the  swing  span  bridge  across 
Buffalo  Bayou  at  mile  0.1  at  Houston, 
Harris  County,  Texas.  This  maintenance 
is  essential  for  the  continued  safe 
operation  of  the  bridge.  This  temporary 
deviation  will  allow  the  bridge  to 
remain  in  the  closed-to-navigation 
position  bom  6  a.m.  on  Wecfriesday, 
December  10,  2003,  until  6  p.m.  on 
Sunday,  December  21,  2003.  The  bridge 
will  not  be  able  to  open  for  emergencies 
during  this  time  and  no  alternate  routes 
are  available.  The  vertical  clearance  of 
the  bridge  in  the  closed-to-navigation 
position  is  approximately  34  feet  above 
mean  low  water,  elevation  0.0. 


Requests  to  open  the  bridge  are 
infrequent  with  the  most  recent  request 
on  April  14,  2003.  Waterway  users 
consist  mainly  of  small  tows.  Based 
upon  coordination  with  waterway  users 
and  Vessel  TrafBc  Service  Houston/ 
Galveston,  it  has  been  determined  that 
this  closure  will  not  have  a  significant 
effect  on  these  vessels. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  November  18,  2003. 
Marcus  Redford, 
Bridge  Administrator. 
(FR  Doc.  03-29593  Filed  11-25-03;  8^45  am] 

BILUNG  CODE  4S10-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-047] 

Drawbridge  Operation  Regulations; 
Amite  River,  aio,  LA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  22 
Swing  Span  Bridge  across  the  Amite 
River,  mile  6.0,  at  Clio,  Livingston 
Parish,  Louisiana.  This  deviation  allows 
the  bridge  to  remain  closed  to 
navigation  from  December  15,  2003, 
through  December  19,  2003.  The 
deviation  is  necessary  to  allow  for 
replacement  of  a  hydraulic  cylinder  on 
the  bridge. 

DATES:  This  deviation  is  effective  from 
6  a.m.  on  December  15,  2003,  through 

6  p.m.  on  December  19,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 

7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
The  Bridge  Administration  Branch  of 
the  Eighth  Coast  Gusird  District 
maintains  the  public  docket  for  this 
temporary  deviation. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Louisiana,  Department  of 
Transportation  and  Development 
(LDOTD),  has  requested  a  temporary 
deviation  from  the  reqiiirements  of  33 
CFR  117.422(a)  in  order  to  replace  a 
hydraulic  cylinder  on  the  swing  span 
bridge  across  the  Amite  River,  mile  6.0, 
at  Clio,  Livingston  Parish,  Louisiana. 
This  maintenance  is  essential  for  the 
continued  safe  operation  of  the  bridge. 
This  temporary  deviation  will  allow  the 
bridge  to  remain  in  the  closed-to- 
navigation  position  from  6  a.m.  on 
Monday,  December  15,  2003,  until  6 
p.m.  on  Friday,  December  19,  2003.  The 
bridge  will  open  for  emergencies  during 
this  time  with  delays  for  tiie 
mobilization  of  equipment  to  swing  the 
bridge.  No  alternate  routes  are  available. 
The  vertical  clearance  of  the  bridge  in 
the  closed-to-navigation  position  is 
approximately  4  feet  above  mean  high 
water. 

Presently,  the  draw  of  the  S22  bridge 
opens  on  signal  if  at  least  foiu  hours 
advanced  notice  is  given.  Records 
indicate  that  requests  for  the  bridge  to 
open  are  infrequent  with  oiily  two 
vessels  requesting  openings  last 
December.  Waterway  users  consist 
mainly  of  small  recreational  vessel.  It 
has  been  determined  that  this  closure 
will  not  have  a  significant  effect  on 
these  vessels. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  imder  33  CFR 
117.35. 

Dated:  November  18,  2003. 
Marcus  Reflford, 
Bridge  Administrator 

(FR  Doc.  03-29592  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTKMI 
AGENCY 

40  CFR  Part  52 

[DE059-1038a;  FRL-7S90-9I 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Revisions  to  Delaware's 
Motor  Vehicle  Emissions  Inspection 
Program  and  Low  Enhanced 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Delaware  State  Implementation  Plan 
(SIP).  The  revisions  effiect  Delaware's 
Motor  Vehicle  Emissions  Inspection 
Program  and  Low  Enhanced  Inspection 
and  Maintenance  Program.  These 
revisions  include  a  five-model-year 
vehicle  exemption,  the  incorporation  of 
a  New  Model  Year  Clean  Screen 
provision,  and  the  addition  of  an  on- 
board diagnostic  (OBD)  systems  check. 
EPA  is  approving  these  revisions  to 
Delaware's  SIP  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  January 
26,  2004,  without  further  notice,  imless 
EPA  receives  adverse  written  comment 
by  December  26,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Enviromnental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba®epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 

^comments,  please  follow  the  detailed 
instructions  described  in  part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 

,  inspection  diuing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  L.  Magliocchetti,  (215)  814- 
2174,  or  by  e-mail  at 
magliocchetti.catherine@epa.gov. 

SUPPLEMSITARY  INFORMATION: 

L  Background 

On  January  30,  2001,  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC) 
submitted  SIP  revisions  to  Delaware 
Regulation  26:  Motor  Vehicle  Emissions 
Inspection  Program  and  Delaware 
Regulation  31:  Low  Enhanced 
Inspection  and  Maintenance  (LEIM) 
Program.  The  revisions  to  Regiilation  26 
include  a  provision  to  exempt  the  five 
newest  model  year  vehicles  fi'om 
inspection  and  an  amendment  to  the 
program's  waiver  requirements.  The 


revisio  is  to  Regulation  31  create  a  new 
car  clei  in  screen  provision  in  the  LEIM 
prograj  a.  On  September  24,  2001, 
DNREC  submitted  another  SIP  revision 
to  Regulation  31  that  incorporates  an 
on-board  diagnostics  (OBD)  systems 
check  is  part  of  the  LEIM  I^ogram. 

This  rulemaking  pertains-to  both  the 
Januar430,  2001  and  September  24,' 
2001  Sn*  revisions  submitted  by  DNREC 


to  amend  Regulations  26  and  31. 


n.s 

Evalui 


lary  of  SIP  Revision  and  EPA's 
ion 


On  Jinuary  30,  2001,  DNREC 
officially  submitted  a  revision  to  EPA 
pertaining  to  SIP-approved  Delaware 
Regulation  31.  Regulation  31  for  the 
LEIM  program  applies  in  Kent  and  New 
Castle  Counties.  The  revision  includes  a 
new  model  year  clean  screen  provision 
whereby  newer  model  year  vehicles 
may  b^exempt  from  exhaust  and 
evaporative  emissions  testing  when 
waitind  lines  at  inspection  stations  are 
too  long.  The  previous  version  of 
Regulafion  31  called  for  the  use  of  a  low 
emitteij  profile  (LEP)  model  to  clean 
screen  yehicles  at  the  lanes  during  peak 
inspection  periods.  However,  this  LEP 
model  (:lean  screen  provision  of  the 
previoi  s  version  of  Regulation  31  was 
not  implemented,  and  long  lines 
continued  to  be  a  problem  during 
certain  times.  The  main  reason  for  not 
implen  enting  the  LEP  clean  screen 
prograi  i  was  the  complexity  of 
Integra:  ing  the  LEP  program  into  the 
existini ,  information  systems.  The 
revisio;  i  to  Regulation  31  replaces  the 
LEP  m<  del  clean  screen  provision  with 
a  new  i  lodel  year  clean  screen 
exempt  on  to  exempt  vehicles  that  are 
less  tha  a  eight  model  years  old.  The 
DNREC  provided  a  modeling  analysis 
that  del  aonstrates  that  with  this  new 
model  year  clean  screen  provision,  its 
LEIM  program  still  meets  the  applicable 
performance  standard  required  under 
the  FeAral  I/M  rule.  Fmthermore, 
DNRECTs  analysis  demonstrates  that 
with  this  revision  to  Regulation  31,  its 
LEIM  program  provides  more  emission 
reductions  that  the  previous  version 
calling  fOT  the  use  of  an  LEP  model  to 
clean  screen.  For  a  more  detailed 
evaluation  of  the  modeling  analysis, 
please  iee  the  Technical  Support 
Documi  snt  (TSD)  prepared  in  support  of 
this  ml  smaking  action.  Copies  of  that 
TSD  an  i  available  fi-om  the  EPA 
Region!  1  Office  listed  in  the  ADDRESSES 
section  of  this  document.  EPA  has 
determ  ned  that  these  revisions  to 
Regulat  ;on  31  are  consistent  with  the 
applicaple  requirements  of  the  Federal 
I/M  rule. 

The  I  iNREC's  January  30,  2001  SIP 
revisioi  i  submittal  also  included 


amendments  to  Delaware  Regiilation  26: 
Motor  Vehicle  Emissions  Inspection 
Program,  which  only  applies  in  Sussex 
County.  The  revisions  to  Regulation  26 
include  a  provision  to  exempt  the  five 
newest  model  year  vehicles  from 
inspection  and  an  amendment  to  the 
program's  waiver  requirements.  EPAiias 
determined  that  the  five-year-model 
exemption  and  revised  waiver 
provisions  are  consistent  with  the 
applicable  requirements  of  the  Federal 
I/M  rule. 

On  September  24,  2001,  DNREC 
submitted  to  EPA  further  revisions  to 
Regulation  31  to  incorporate  an  OBD 
systems  check  as  part  of  the  LEIM 
Program.  This  revision  addresses  the 
key  components  for  making  an  OBD 
systems  chedc  part  of  a  LEIM  program 
such  as  implementation  deadlines, 
model  year  coverage,  test  standards  and 
procedures,  waivers,  and  test  reports. 
The  September  24,  2001  submittal  also 
revises  Regidation  31  to  clarify  the  test 
procedures  for  the  Evaporative  System 
Integrity.  Test  (pressiue  test).  EPA  has 
detennined  that  these  revisions  to 
Regulation  31  are  consistent  with  the 
applicable  requirements  of  the  Federal 
I/M  rale. 

m.  Final  Action 

-■    EPA  is  approving  the  SIP  revisions 
submitted  by  DNREC  on  January  30, 
2001  pertaining  to  Regulations  26  and 
31  and  on  September  24,  2001 
pertaining  to  Regulation  31  as  described 
in  Section  II  of  this  document. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
dociunent  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  January  26,  2004,  without 
further  notice  unless  EPA  receives 
adverse  comment  by  December  26, 
2003.  If  EPA  receives  adverse  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 
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You  may  submit  comments  either 
electronically  or  by  mail.  To  ensiue 
"proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  DE059-1038a  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensiue  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu"  comment 
due  to  technical  difBculties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoiu'  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  yoiu'  conmient. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
inorris.makeba@epa.gov,  attention 
DE059-1038.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  direcdy 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captines  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations. gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.Tegulations.gov,  dien  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  ciurent  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  conunents.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  imless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 


you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
cop)rrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  aU  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 


Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoin  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  conunent  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  niunber  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regidatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
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responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
,and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Oder  13045 
"Protection  of  Children  from    - 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant.  . 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of . 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a^rior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SiP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  TechnoFogy  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
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not  imppse  an  information  collection 
burden  tmder  the  provisions  of  the 
Paperw^irk  Reduction  Act  of  1995  (44 
U.S.C.  afcOl  et  seq.). 

ission  to  Congress  and  the 
dier  General 


)ngressional  Review  Act,  5 
)1  et  seq.,  as  added  by  the  Small 
Regiilatory  Enforcement 
Faimesd  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  f  romulgating  the  rule  must 
submit  i  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  Uhited  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  pi  ior  to  publication  of  the  rule  in 
the  Fed*  ral  Register.  This  rule  is  not  a 
"major  lule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petiti  7ns  for  Judicial  Review 

Undei  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  acti  )n  must  be  filed  in  the  United 
States  C  )urt  of  Appeals  for  the 
appropr  ate  circmt  by  January  26,  2004. 
Filing  a  aetition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affec  t  the  finality  of  this  rule  for  the 
piupose  i  of  judicial  review  nor  does  it 
extend  t  le  time  within  which  a  petition 
for  judic  ial  review  may  be  filed,  and 
shall  no'  postpone  the  effectiveness  of 
such  ml  3  or  action.  This  action 
approving  revisions  to  Delaware 
Regulations  26  and  31  pertaining  to 
vehicle  inspection  and  maintenance 
programs  may  not  be  challenged  later  in 


proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Sulqects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  reqxiirements.  Volatile 
organic  compounds. 

Dated:  Novembra- 13,  2003. 
Maria  Parisi  Vidcen. 

Acting  Regional  Administrator,  Region  HI. 

m  40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  I— Delaware 

■  2.  In  Section  52.420,  the  table  in 
paragraph  (c)  is  amended: 

■  a.  Under  Regulation  26  by  revising  the 
entries  for  Section  1,  Section  2,  Section 
4,  Section  6,  Section  9,  and  Technical 
Memorandiun  #1. 

■  b.  Under  Regulation  31  by  revising  the 
entries  for  Section  1,  Section  2,  Section 
3,  Section  5,  Section  6,  Section  7,  Section 
8,  Section  9,  Section  13,  Appendix  5(f), 
Appendix  6(a).  Appendix  6(a)(8),  and 
Appendix  9(a);  and  by  adding  an  entry 
for  Appendix  6(a)(9)  after  the  existing 
entry  for  Appendix  6(a)(8). 

The  revisions  and  additions  read  as 
follows: 

§52.420    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 


EPA-Approvei^  Regulations  in  the  Delaware  SIP 


State  Citation 


Title/Subject 


Regulation  26    M  iter  Vehicle  Emisslorw  inspecflon  Program 


Seclioo  1  Applicability  and  General  Provisions 

Section  2  Definitions 


Section  4  Exemptions 


Section  6  Compliance,  Waivers  and  Extensions 


State 

effective 

date 


EPA  approval  date       Additional  explanation 


of  Time 


2/12/01     [11/26/03,  Federal 

Register  page  cita- 
tion] 

2/12/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 


2/12/01     [11/26/03,  Federal 

Register  page  cita- 
tion] 


2/12/01-    [11/26/03,  Federal 

Register  page  cita- 
tion] 
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EPA-Approved  Regulations  in  the  Delaware  SIP— Continued 


State  Citation 


Trtle/Subiect 


Section  9  Calibration  and  Test  Procedures  and  Approved  Equipment 


Technical  Delaware  Division  of  Motor  Vehicles  Vehicle  Exhaust  Emis- 

Memoranum  #1 .        sions  Test. 


State 
effective  EPA  approval  date       Additional  explanation 

date 


2/12/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 

2/12/01    [11/26/03.  Federal 

Register  page  cita- 
tion] 


Fomnany  referred  to 
as  Technical 
Memofandun  1: 
Motor  Vehicle  In- 
spection and  Main- 
tenance Program 
Vehicle  Test 
Procecure  and  Ma- 
chine Calibration 


Regulation  31    Low  Enhanced  inspection  and  Maintenance  Program 


Section  1  Applicability 

Section  2  Low  Enhanced  l/M  Performance  Standard 

Section  3  Networtc  Type  and  Program  Evaluation 


Section  5  Vehicle  Coverage 

Section  6 Test  Procedures  and  Standards 

Section  7 Waivers  and  Compliance  Via  Diagnostic  Inspection 

Section  8  Motorist  Compliance  Enforcement 


Section  9  Enforcement  Against  Operators  and  Motor  Vehicle  Techni- 
cians. 


Section  13  Implementation  Deadlines 


Appendix  5(f) New  Model  Year  Clean  Screen 

Appendix  6(a) Idle  Test  Procedure 


Appendix  6(a)(8) ..    Evaporative  System  Integrity  (pressure)  Test 
Appendix  6(a)(9) ..    On-board  Diagnostic  Test  Procedure  


10/11/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 

10/11/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 

10/11/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 


10/11/01    [11/26/03.  Federal 

Register  page  cita- 
tion] 

10/11/01     [11/26/03,  Federal 

Register  page  cita- 
tion] 

10/11/01     [11/26/03,  Federal 

Register  page  cita- 
tion] 

1 0/1 1/01     [1 1/26/03,  Federal 

Register  page  cita- 
tion] 

1 0/1 1/01     [1 1/26/03,  Federal 

Register  page  cita- 
tion] 


10/11/01     [11/26/03,  Federal 

Register  page  cita- 
tion] 


[11/26/03,  Federal 

Register  page  cita- 
tion] 

10/11/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 


10/11/01    [11/26^03,  Federal 

Register  page  cita- 
tion] 

1 0/1 1/01     [1 1/26/03,  Federal 

Register  page  cita- 
tion] 
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EPA-Approved  Reg  jlations  in  the  Delaware  SIP— Continued 


State  Citation 


Title/Sut>iect 


Appendix  9(a) Enforcement  Against  Operators  and  I  -ispectors 


***** 

(FRDoc.  03-29427  Filed  11-25-03;  8:45  am] 
■UMQ  CODE  gsao-ao-p 


ENVlRONyENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[M0 196-1 198a;  FRL-7591-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  State  of 
MIsaouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves 
revisions  in  the  Missouri  state  rules 
with  regard  to  conformity  requirements 
in-Kansas  City  and  St.  Louis.  These 
changes  are  made  to  incorporate 
amendments  in  the  Federal 
transportation  conformity  rule  effective 
on  August  6,  2002.  Approval  of  these 
revised  rules  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules. 

DATES:  This  direct  final  rule  will  be 
effective  January  26,  2004,  unless  EPA 
receives  adverse  comments  by 
December  26,  2003.  If  adverse 
comments  are  received,  EPA  wiU 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

AOOnESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  submitted  to  Heather 
Hamilton,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 
Electronic  comments  should  be  sent 
either  to  hanulton.heather@epa.gov,  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPI.EIKNTARY 
MFOfMATiON  section. 


State 
effective  EPA  approval  date       Additional  explanation 

date 


10/11/01    [11/26/03,  Federal 

Register  page  cita- 
tion] 


Copie  s  of  documents  relative  to  this 
action  a  *e  available  for  public 
inspect!  an  during  normal  business 
hours  a1  the  EPA  Region  7  location 
listed  ir  the  previous  paragraph.  The 
interest  d  persons  wanting  to  examine 
these  d(  ciunents  should  make  an 
appointment  with  the  office  at  least  24 
hem's  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

HeatherJHamilton  at  (913)  551-7039,  or 
by  E-mail  at  hamilton.heathei@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  dociunent  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  Tl|is  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  t  le  Federal  approval  process  for  a 

SIP? 
What  do<  s  Federal  approval  of  a  state 

regulat  on  mean  to  me? 
What  is  I  eing  addressed  in  this  action? 
Have  the  requirements  for  approval  of  a  SIP 

revisio  i  been  met? 
What  act  on  is  EPA  taking? 


What  Is 


a  SIP? 


Sectio  n  1 10  of  the  Clean  Air  Act 
(CAA)  r  squires  states  to  develop  air 
pollutio  1  regulations  and  control 
strategie  s  to  ensure  that  state  airtjuality 
meets  tt  e  national  ambient  air  quality 
standarc  s  established  by  EPA.  These 
ambient  standards  are  established  under 
section    09  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  ppliutants  are:  Carbon  monoxide, 
nitroged  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulatians  and  control  strategies  to  us 
for  apprpval  and  incorporation  into  the 
FederalW-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  qualsy  primarily  by  addressing  air 
poUutirai  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulatians  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitonng  networks,  and  modeling 
demonstrations. 


What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemsiking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  addition^  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
conunents  are  received,  they  must  be 
addressed^prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  die  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  title  40,  part  52, 
entided  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  givai  state  regtdation  with 
a  specific  efiiective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Nfean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  info 
the  Fed^ally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved^  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Action? 

The  Missouri  Department  of  Natural 
Resources  (MEHMR)  has  requested  that 
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EPA  approve  chances  to  the 
transportation  conformity  rules;  10  CSR 
10-2.390  for  the  Kansas  City  area,  and 
10  CSR  10-5.480  for  the  St.  Louis  area. 
The  changes  were  adopted  by  the 
Missouri  Air  Conservation  Conunission 
on  May  29.  2003,  and  became  effective 
on  September  30,  2003. 

This  revision  will  accomplish  the 
implementation  of  the  one-year  grace 
period  before  conformity  is  reqiiired  in 
areas  that  are  designated  non-attainment 
for  a  given  air  quality  standard  for  the 
first  time  and  will  require  that 
conformity  be  determined  within  18 
months  of  EPA's  affirmative  finding  that 
the  SIP's  motor  vehicle  emissions 
budgets  are  adequate.  The  revision  is 
consistent  with  the  EPA  regulation 
promulgated  on  August  6,  2002  (67  FR 
50808). 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  docimient  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  taking  direct  final  action  to 
approve  this  revision.  The  revisions 
make  changes  to  the  existing  niles 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number,  MO  198-1198,  in  the  subject 
line  on  the  first  page  of  yoiu  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  time 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
£md  an  e-mail  address  or  odier  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 


identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yoiur  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  yoiu  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  Heather  Hamilton  at 
hainilton.heathei@epa.gov.  Please 
include  identification  number,  MO  198- 
1198,  in  the  subject  line.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  without  going  through 
Regulations.gov,  EPA's  e-mail  system 
automatically  captiues  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captiued  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket. 

b.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  bttp:// 
www.regulations.gov,  click  on  "To 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  ciuxent 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
in  the  ADDRESSES  section  of  this 
document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specffied  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  £ind 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Ad,-  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
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submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  qnd  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  GAA, 
petitions  for  judiciaf  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  26,  2004.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


■ 


/Wednesday,  November  26,  2003 /Rules  and  Regulations 


extend  the  time  within  which  a  petition 
for  judi  cial  review  may  be  filed,  and 
shall  ni  it  postpone  the  effectiveness  of 
such  nj  le  or  action.  This  action  may  not 
be  chal  enged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envii  onmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Incorpc  ration  by  reference, 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  IReporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organid  compoimds. 

Dated)  November  13,  2003. 
James  Bi  Gulliford, 
Regional  Administrator,  Region  7. 
u  Chap  er  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows ; 

EPA-Af  PROVED  Missouri  Regulations 


Missouri  citation 


Missouri  Department  of  Natural  Resources  Chapter  2  -/ 


10-2.390 


PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  AA— Missouri 

■  2.  hi  §  52.1320  the  table  in  paragraph 
(c)  is  amended  by: 

■  a.  Revising  the  entry  for  10-2.390 
under  Chapter  2. 

■  b.  Revising  the  entry  for  10-5.480 
under  Chapter  5. 

The  revisions  read  as  follows: 
§52.1320    Identification  of  plan. 


(c) 


TWe 


State  ef- 
fective 
date 


EPA  ap- 
proval date 


Explanation 


-Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  the  ICansas  City 
Metropolitan  Area 


Conformity  to   State   Implementation   Plans   of  Transportation    9/30/03 
Plans,  Programs,  and  Pnojects  Developed,  Funded  or  /Ap- 
proved Under  Title  23  U.SC.  of  the  Federal  Transit  Act. 


Chapter  5— Air  Quality  Standards  and  /  ir  Pollution  Control  Regulations  for  the  St  Louis  Metropolitan  Area 


10-5.480 


Confomiity  to  State  Implerhentation 
Plans,  Programs,  and  Projects 
proved  Under  Trtle  23  U 


[11/26/03, 
andFR 
page  ci- 
tation] 


i.S,C. 


Plans  of  Transportation    9/30/03 
Developed,  Funded  or  /\p- 
of  the  Federal  Transit  Act. 


[11/26/03, 
andFR 
page  ci- 
tation] 


(FR  Doc.  03-29425  Filed  11-25-03;  8T45  am] 
BtLUNG  COOE  6Saa-S<M> 


ENVIRONMENTAL  PROTECTION 
AGENGY 

40CFHPart52 

[NC-10a-20336(w);  FRL-7588-6] 

Appro>^l  and  Promulgation  of 
impiem  sntation  Plans  for  North 
Caroling:  Partial  Removal  of  Direct 
Final  Riile 


AGENCY 


Agency  (EPA). 


Environmental  Protection 


ACTION:  Partial  removal  of  direct  final 
rule. 

SUMMARY:  Due  to  comments  received, 
EPA  is  publishing  a  partial  removal  of 
the  direct  final  approval  of  revisions  to 
the  North  Carolina  State 
Implementation  Plan  (SIP)  that  was 
published  on  September  17,  2003  (68  FR 
54362  ).  EPA  stated  in  the  direct  final 
rule  that  if  EPA  received  comments  by 
October  17,  2003,  the  rule  would  be 
withdrawn  and  not  take  effect,  or  if 
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comments  were  received  on  an 
amendment,  paragraph,  or  section  of 
this  rule  we  may  adopt  as  final  those 
provisions  of  the  rules  that  are  not  the 
subject  of  comments. 

DATES:  This  rule  is  effective  November 
26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosymar  De  La  Torre  Colon,  Air 
Planning  Branch,  U.S.  Environmental 
Protection  Agency  Region  4,  61  Forsjrth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  Phone  number:  404/562-8965;  E- 
mail:  delatorre.rosymar@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
September  17,  2003  (68  FR  54406),  EPA 
proposed  to  approve  the  following  rules 
into  the  North  Carolina  State 
Implementation  Plan:  Sections  2D.0105, 
2D.0507,  2D.0509,  2D.0515,  2D.0516, 
2D.0521,  2D.0912.  2D.0927,  2D.0932, 
2D.0952,  2D.0954  and  2D.0959.  On  the 
same  day  (68  FR  54362),  EPA  also 
published  a  direct  final  rule  approving 


these  rules  into  the  SIP,  and  providing 
a  30-day  public  comment  period  and 
explained  that  if  we  received  comments, 
we  would  withdraw  the  relevant  direct 
final  action. 

We  received  comments,  and  are 
therefore  removing  the  direct  final 
approval  of  North  Carolina's  rule 
2D.0952  "Petition  for  Alternative 
Controls  For  RACT"  and  2D.0959 
"Petition  for  Superior  Alternative 
Controls".  We  are  not  opening  an 
additional  comment  period.  At  a  later 
date,  we  intend  to  respond  to  comments 
and  finalize  action  on  this  rule  based  on 
the  September  17,  2003  proposal.  The 
other  rules  listed  above  are  not  affected 
by  this  withdrawal  and  are  incorporated 
into  the  SIP  as  of  November  17,  2003. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
compouinds. 

Dated:  November  10,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

m  Chapter  I.  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  il— North  Carolina 

■  2.  hi  §52-.l 770(c),  table  1  is  amended 
imder  subchapter  2D  by  revising  entries 
for:  ".0952"  and  ".0959"  to  read  as 
follows: 

§52.1770    Identification  of  plan. 

*        *        *         *        * 

(c)*  *  * 


EPA  Approved  North  Carolina  Regulations 


State  Citation 


Title/subject 


State 
effective  date 


EPA  ap- 
proval date 


Explanation 


Subchapter  2D— Air  Pollution  Control  Requirements 


Section  .0900— Volatile  Organic  Compounds 


Section  .0952  Petition  for  Alternative  Controls 


05/01/95  02/01/96  

62  FR  3589. 


Section  .0959 reserved. 


[FR  Doc.  03-29429  Filed  11-25-03;  8:45  am] 
BILLING  CODE  eS60-5IM> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3556;  MB  Doclwt  No.03-58:  RM- 
10608] 

Radio  Broadcasting  Services;  Meigs 
and  Pelham,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  denial. 

SUMMARY:  This  document  denies  a 
Petition  for  Reconsideration  filed  by 
Mitchell  Coimty  Television  of  action  in 
the  Report  and  Order  in  MB  Docket  03- 
58.  See  68  FR  40186,  July  7,  2003.  The 
Report  and  Order  in  this  proceeding 


reallotted  Channel  222A  from  Pelham, 
Geoi^gia,  to  Meigs,  Georgia,  modifying 
the  license  for  Station  WQLI,  in 
response  to  a  petition  filed  by  Mitchell 
County  Television.  With  this  action,  this 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)418-2180.    - 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's 
Memorandiun  Opinion  and  Order,  MB 
Docket  No.  03-58,  adopted  November 
12,  2003,  and  released  November  14, 
2003.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  regular  business  hours 
in  the  FCC's  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 


12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.coni. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

(FR  Doc.  03-29519  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  6n2-01-P 
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DEPARTMENT  OF  COMMERCE 

Natkmal  OcMnic  and  Atmospheric 
AdminMnrtkMi 

50  CFR  Part  660 

[Dodnt  No.  021209300-3048-02;  1.0. 
1119030] 

FMMTtM  Off  Watt  Coast  States  and  irt 
tha  Waslam  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
SpacHicatlona  and  Marwgament 
Measures;  Trip  Umlt  Adjustments; 
CorrsctkNis 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA),  ' 
Commerce. 

ACnON:  Inseason  adjustments  to  trip 
limits  and  rockfish  conservation  areas; 
partial  closures  of  recreational  fisheries; 
corrections;  request  for  conunents. 

SUmiARY:  NMFS  announces  changes  to 
commercial  fisheries  trip  limits  and 
rockfish  conservation  areas  (RCAs),  as 
well  as  recreational  fisheries  closures 
and  prohibitions  for  the  Pacific  Coast 
groundfish  fishery.  Trip  limit 
adjustments  include  changes  to  the 
limited  entry  trawl  Dover  sole, 
thomyhead,  and  sablefish  (DTS)  limits 
north  of  40°10'  N.  lat.  This  action  also 
expands  the  cpnunerciaT  trawl  and  non- 
trawl  RCAs  as  well  as  the  areas  closed 
to  recreational  fishing  to  provide  more 
protection  for  overfished  continental 
shelf  species,  particularly  canary 
rockfish  and  lingcod.  These  changes 
will  be  effective  for  the  trawl  "A" 
platoon,  as  well  as  the  trawl  "B" 
platoon,  on  November  21,  2003.  These 
actions,  which  are  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP),  will  allow 
fisheries  access  to  more  abundant 
groundfish  stocks  while  protecting 
overfished  and  depleted  stocks. 
DATES:  Changes  to  management 
measures  are  effective  November  21, 
2003,  until  the  2004  aimual 
specifications  and  management 
measiues  are  effective,  imless  modified, 
superseded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
Comments  on  this  rule  will  be  accepted 
through  December  26,  2003. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE,  Seattle,  WA  98115-0070;  or  Rod 
Mclnnis,  Acting  Administrator; 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen  or  Jamie  Goen 


(Northi  irest  Region,  NMFS),  phone:  206- 
526-61 40;  fax:  206-526-6736;  and  e- 
mail:  ci  ifrie./JOfrfeen@noaa.gov  or 
jamie.g  oen@noaa.gov. 

SUPPLEMENTARY  INFORMATION         ^  ^ 

Electronic  Access 

This  ("ederal  Register  dociunent  is 
availab  e  on  the  Government  Printing 
Office'!  Web  site  at:  http:l/ 
www.aicess.gpo.gov/su_docs/ca/docs/ 
aces/aOes  140. html.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
Web  silie  at:  http://www.nwr.noaa.gov/ 
Isustfsh/gdfshOl.htm  and  at  the  Pacific 
Fishery  Management  Coimcil's  Web  site 
at:  http  //www.pcouncil.org. 

Backgr  »und 

The  Pacific  Coast  Groundfish  FMP 
and  its  implementing  regulations  at  50 
CFR  pa  1 660,  subpart  G,  regulate  fishing 
for  ovei  80  species  of  groimdfi^sh  off  the 
coasts  (<f  Washington,  Oregon,  and 
Califori^ia.  Annual  groundfish 
specifications  and  management 
measiu^s  are  initially  developed  by  the 
Pacific  Fishery  Management  Council 
(PacifidCouncil),  and  are  implemented 
by  NMl  'S.  The  groundfish  specifications 
include  acceptable  biological  catches 
(ABCs)  ind  optimiun  yields  (OYs)  for 
ground  ish  species  and  species  groups. 
The  O'V  s  are  the  annual  harvest  targets 
and  ma  lagement  measiues  are 
implem  ented  at  the  start  of  the  season, 
and  adj  isted  inseason,  to  allow  the 
fishery  :o  achieve,  but  not  exceed,  the 
OYs  foi  groundfish.  The  ABCs  are  the 
maximi  im  total  mortality  levels  for 
species  or  species  groups  under 
sustaini  ible  management.  Should  catch 
levels  a  jproach  the  ABC,  total  mortedity 
of  that !  pecies  or  specjps  group  will  be 
minimi  ted  in  order  to  prevent 
exceedi  ag  the  ABC  and  overfishing  that 
species  or  species  group.  The  * 

specific  ations  and  management 
measures  for  the  2003  fishing  year 
(January  1-December  31,  2003)  were 
initiall;^  published  in  the  Federal 
Registet  as  an  emergency  rule  for 
January  l-February  28,  2003  (68  FR  908, 
January!  7,  2003)  and  as  a  proposed  rule 
for  Mar  :h  l-Deceiiiber  31,  2003  (68  FR 
936,  Jai  uary  7,  2003).  The  emergency 
rule  wafe  amended  at  68  FR  4719, 
January  30,  2003,  and  the  final  rule  for 
March  1-December  31,  2003  was 
published  in  the  Federal  Register  on 
March  J,  2003  (68  FR  11182).  The  final 
rule  ha^  been  subsequently  amended  at 
68  FR  1B166  (April  15,  2003),  at  68  FR 
23901  (  ^ay  6,  2003),  at  68  FR  23924 
(May  6.  2003),  at  68  FR  32680  (June  2, 
2003),  a  t  68  FR  35575  (June  16,  2003), 
at  68  FI  40187  (July  7,  2003),  at  68  FR 


43473  (July  23, 2003),  at  68  FR  52703 
(September  5,  2003),  and  at  68  FR  60865 
(October  24,  2003). 

The  following  changes  to  current 
groundfish  management  measiures  were 
recommended  by  the  Pacific  Coimcil,  in 
considtation  witii  Papific  Coast  Treaty 
Tribes  and  the  States  of  Washington, 
Oregon,  and  California,  at  its  November 
3-7,  2003,  meeting  in  Del  Mar,  CA. 

At  the  Pacific  Coimcil's  November  3- 
7,  2003,  meeting,  the  most  recent 
commercial  and  recreational  catch  data 
were  reviewed  by  the  Pacific  Coimcil's 
Groundfish  Management  Team  (GMT) 
in  preparation  for  recommending 
inseason  adjustments  to  the  Pacific 
Coimcil.  These  data  included: 
Conunercial  landed  catch  data  through 
the  middle  of  October  available  in  the 
Pacific  Fishery  Information  Network 
(PacFIN);  estimated  discard  in  the 
commercial  groundfish  fisheries; 
recreational  catch  estimates  through  the 
end  of  August  available  in  the 
Recreational  Fishery  Information 
Network  (RecFIN);  as  well  as  estimated 
recreational  catch  through  the  end  of 
October  and  projected  recreational  catch 
through  the  end  of  the  year  compiled  by 
state  agency  personnel  and  GMT 
members.  When  the  GMT  reviewed 
these  data,  it  became  apparent  that  the 
RecFIN  catch  estimates  for  California, 
specifically  nearshore  rockfish,  canary 
rockfish,  and  lingcod,  during  the 
months  of  July  and  August  were 
significantly  higher  than  the  GMT  had 
initially  predicted  for  those  months. 
RecFIN  catch  estimates  for  the  State  of 
California  during  July  and  August  are  as 
follows:  shallow  nearshore  rockfish  88.2 
mt  (88,200  kg),  deeper  nearshore 
rockfish  748  mt  (748,000  kg),  lingcod 
509  mt  (509,000  kg),  and  canary  rockfish 
14  mt  (14,000  kg). 

While  catch  rate  and  the  weight  of 
individual  fish  were  above  average 
during  this  period,  the  principle  factor 
contributing  to  the  significantly  higher 
than  predicted  RecFIN  catch  estimates 
is  the  exceptionally  high  estimates  of 
effort  (angler  days)  for  the  private  and 
rental  boat  participants  in  northern 
California  (north  of  34°27'  N.  lat.).  This 
higher  than  expected  influx  of  effort  is 
estimated  to  have  occurred  during  the 
first  two  months  Quly  and  August)  of 
the  fishery.  It  may  be  due,  in  part,  to  a 
NMFS  and  State  of  California 
prohibition  on  fishing  between  40°10' 
N.  lat.  and  the  U.S./Mexico  border  for 
the  first  six  months  of  2003. 

Combining  RecFin  catch  estimates 
from  California  with  catch  estimates 
fi'om  other  recreational  and  commercial 
fisheries  coastwide  produces  total 
mortality  estimates  that  exceed  harvest 
targets  for  groundfish  species  and/or 
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species  groups.  Specifically,  the  total 
mortality  estimate  for  canary  rockfish, 
an  overfished  species,  through  October 
is  52  mt  (52,000  kg),  as  compared  to  its 
2003  OY  of  44  mt  (44,000  kg)  and  ABC 
of  272  mt  (272,000  kg);  and  the  total 
mortality  estimate  for  lingcod,  another 
overfished  species,  through  October  is 
956.4  mt  (956,400  kg),  as  compared  to 
its  2003  OY  of  651  mt  (651,000  kg)  and 
ABC  of  841  mt  (841,000  kg). 
Additionally,  the  California  state 
harvest  guidelines  for  shallow  nearshore 
rockfish  (105  mt  (105,000  kg))  and 
deeper  nearshore  rockfish  (54  mt 
(54,000  kg))  are  also  predicted  to  be 
exceeded  by  the  end  of  October. 

Because  of  the  magnitude  of  RecFIN 
catch  estimates  for  the  California 
recreational  groimdfish  fisheries  during 
July  and  August  and  its  implications  for 
other  Pacific  Coast  groundfish  fisheries 
for  the  remainder  of  the  year,  the 
California  Department  of  Fish  and  Game 
(CDFG)  staff  thought  these  catch 
estimates  warranted  evaluation. 
Therefore,  CDFG  staff  explored  these 
data  by  stratifying  RecFIN  catch 
estimates  by  area  (Area  One  is  between 
42°00'  N.  lat.  (Oregon/California  border) 
and  40*'10'  N.  lat.  and  Area  Two  is 
between  40°10'  N.  lat.  and  the  34°27'  N. 
lat.)  as  well  as  applying  a  historical 
effort  estimate  to  replace  the 
exceptionally  high  RecFIN  effort 
estimate  for  July  and  August  2003.  The 
historical  estimate  used  was  the  next 
highest  effort  estimate  from  the  July  and 
August  period  which  occurred  during 
1985.  When  RecFIN  catch  estimates 
were  stratified  by  applying  the  effort 
and  catch  per  imit  effort  (CPUE)  for  the 
two  areas,  the  total  mortality  estimates 
for  canary  rockfish  (48.3  mt  (48,300  kg)) 
and  lingcod  (928.2  mt  (928,200  kg)) 
were  slightly  lower  than  those  estimated 
by  imadjusted  RecFIN  data.  When  the 
imusually  high  RecFIN  effort  estimate 
for  July  and  August  was  treated  as  an 
anomaly  and  replaced  with  the 
historical  estimate  described  above,  the 
estimated  total  mortality  for  canary 
rockfish  was  similar  to  the  stratified 
estimate  (47.8  mt  (47,800  kg)).  However, 
this  technique  of  adjusting  the  RecFIN 
effort  estimate  reduced  the  total 
mortality  estimate  for  lingcod  to  821.2 
mt  (821,200  kg),  a  harvest  level  that  still 
exceeds  the  lingcod  OY  but  is  about  20 
mt  (20,000  kg)  below  the  lingcod  ABC. 

The  Pacific  Council  reviewed  RecFIN 
catch  estimates,  data  presented  by 
CDFG,  statements  on  inseason 
adjustments  prepared  by  the  GMT  and 
Groundfish  Advisory  Panel  (GAP),  as 
well  as  public  testimony  before 
recommending  inseason  adjustments  to 
groundfish  management  measures  for 
the  remainder  of  2003.  In  order  to  keep 


the  harvest  of  canary  rockfish  and 
lingcod  within  levels  that  allow 
continued  rebuilding,  as  well  as 
minimizing  the  mortality  of  California 
nearshore  rockfish  species,  the  Pacific 
Coimcil  was  faced  with  the  need  to 
recommend  drastic  inseason 
adjustments.  In  an  effort  to  continue 
sustainable  groundfish  management 
while  recognizing  the  economic 
importance  of  allowing  fishery  access  to 
more  abundant  groundfish  stocks,  the 
Pacific  Council  recommended  a  series  of 
inseason  adjustments  to  groundfish 
management  measures  that  would 
provide  some  fishery  opportunities  with 
minimal  mortality  of  canary  rockfish 
and  lingcod. 

Trawl  Rockfish  Conservation  Area 
(RCA)  Coastwide 

In  order  to  provide  some  year-end 
fishing  opportimity  for  the  trawl  fleet 
while  protecting  canary  rockfish  and 
lingcod,  the  trawl  RCA  (the  area  closed 
to  fishing  for  groimdfish  with  trawl 
gear)  is  expanded  in  size  for  the 
remainder  of  the  year  to  extend  from  the 
shoreline  to  specific  latitude  and 
longitude  coordinates  that  approximate 
the  200-fin  (366-m)  depth  contour  and 
are  modified  to  allow  fishing  for  petrale 
sole.  This  increase  in  the  size  of  the 
trawl  RCA  results  in  a  change  from  the 
previously  scheduled  eastern  trawl  RCA 
boundary.  That  previously  schediUed 
eastern  trawl  RCA  boundary  consisted 
of  specific  latitude  and  longitude 
coordinates  approximating  the  50-&n 
(91-m)  depth  contour  between  the  U.S./ 
Canada  border  and  40''10'  N.  lat., 
coordinates  approximating  the  60-frn 
(110-m)  depth  contoin  between  40°10' 
N.  lat.  and  34°27'  N.  lat.,  and 
coordinates  approximating  the  100-fin 
(183-m)  depth  contour  between  34°27' 
N.  lat.  and  the  U.S./Mexico  border. 
Expanding  this  closed  area  is  intended 
to  protect  canary  rockfish  and  lingcod 
by  prohibiting  trawling  over  the 
continental  shelf,  where  canary  rockfish 
and  lingcod  are  found. 

Year-end  fishery  access  to  deepwater, 
slope  species,  specifically  petrale  sole, 
is  economically  important  to  the  limited 
entry  trawl  groimdfish  fleet.  According 
to  PacFIN,  the  coastwide  exvessel  price 
for  petrale  sole  is  currently  averaging 
about  one  dollar  per  pound  and  last 
year's  exvessel  revenue  generated  by 
petrale  sole  landed  with  trawl  gear  was 
over  three  and  a  half  million  dollars. 
During  winter  months  (November — 
February),  petrale  sole  aggregate  in 
certain  areas  along  the  coast  to  spawn. 
Within  these  "petrale  sole  areas", 
petrale  sole  can  be  harvested  with  a 
lower  bycatch  rate  than  in  other  areas. 
Because  canary  rockfish  are  typically 


found  at  depths  shallower  than  150-&n 
(274-m),  allowing  the  petrale  sole 
fishery  to  continue  as  previously 
scheduled  is  not  predicted  to  result  in 
additional  mortality  of  canary  rockfish. 
Using  NMFS  West  Coast  Groundfish 
Observer  data,  the  effects  of  allowing 
the  slope/petrale  sole  fishery  to 
continue  as  previously  scheduled  is 
predicted  to  result  in  about  1  mt  (1,000 
kg)  of  additional  lingcod  take  by  the  end 
of  2003. 

In  the  inseason  adjustment  to  Pacific 
Coast  annual  specifications  and 
management  measures  for  October — 
December  (68  FR  60865,  October  24, 
2003),  NMFS  announced  a  western 
trawl  RCA  boundary  with  specific 
latitude  and  longitude  coordinates 
approximating  the  200-fm  (366-m) 
depth  contour  which  was  modified  to 
allow  for  petrale  sole  fishing.  That 
boundary  contained  several  errors, 
specifically  it  omitted  boundary 
modifications  to  allow  for  fishing  in  the 
petrale  sole  areas  off  the  states  of 
Oregon  and  California.  Therefore,  this 
inseason  action  corrects  that  200-frn 
(366-m)  trawl  RCA  boundary  by 
modifying  it  to  allow  for  petrale  fishing 
in  areas  where  petrale  sole  aggregate. 

NoD-Trawl  Rockfish  Consenmtion  Area 
(RCA)  Coastwide 

In  2003,  the  Pacific  Coast  non-trawl 
fleet  has  been  severely  constrained  by 
low  trip  limits  as  well  as  limited 
nearshore  fishing  opportunities. 
Throughout  the  year,  the  non-trawl  RCA 
(the  area  closed  to  fishing  for  groundfish 
with  non-trawl  gear)  has  extended  &t>m 
an  eastern  boundary  ranging  between 
the  shoreline  and  specific  latitude  and 
longitude  coordinates  approximating 
the  30-fin  (55-m)  depth  contour  out  to 
a  western  boundary  ranging  between 
specific  latitude  and  longitude 
coordinates  approximating  the  100-frn 
(183-m)  and  150-fm  (274-m)  depth 
contours.  These  management  measures 
were  designed  to  limit  the  incidental 
take  of  overfished  groundfish  species. 

Much  like  inseason  adjustments  to  the 
trawl  RCA,  the  non-trawl  RCA  is 
similarly  expanded  to  prevent  further 
mortality  of  canary  rockfish,  lingcod, 
and  California's  nearshore  rockfish 
species.  In  an  effort  to  protect  these 
species  while  still  allowing  access  to 
more  abundant  deepwater  groundfish 
stocks,  the  non- trawl  RCA  is  expanded 
for  the  remainder  of  the  year  to  extend 
from  the  shoreline  to  specific  latitude 
and  longitude  coordinates  that 
approximate  the  200-fm  (366-m)  depth 
contour,  modified  to  allow  fishing  for 
petrale  sole,  between  the  U.S./Canada 
border  and  46°16'  N.  lat.  and  from  the 
shoreline  to  specific  latitude  and 
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longitude  coordinates  that  approximate 
the  150-&n  (274-m)  depth  contour 
between  46°16'  N.  lat.  and  the  U.S./ 
Mexico  border.  This  increase  in  the  size 
of  the  non-trawl  RCA  results  in  a  change 
from  the  previously  scheduled  non- 
trawl  RCA.  The  previously  scheduled 
non-trawl  RCA  boimdary  extended  from 
the  shoreline  to  specific  latitude  and 
longitude  coordinates  approximating 
the  100-fin  (183-m)  depth  contour 
between  the  U.S./Canada  border  and 
46°16'  N.  lat.,  from  specific  latitude  and 
longitude  coordinates  approximating 
the  27-fin  (49-m)  to  the  100-fm  (183-m) 
depth  contours  between  the  46°16'  N. 
lat.  and  40°10'  N.  lat.,  from  specific 
latitude  and  longitude  coordinates 
approximating  the  20-frn  (37-m)  to  the 
150-fin  {274-m)  depth  contours  between 
40''10'  N.  lat.  and  34°27'  N.  lat.,  and 
from  the  30-fin  (55-m)  to  the  150-frn 
(274-m)  depth  contours  between  34°27' 
N.  lat.  and  the  U.S. /Mexico  border. 
The  GMT  predicted  that  allowing 
fishing  to  continue  seaward  of  the 
expanded  non-trawl  RCA  for  the 
remainder  of  the  year  would  result  in  no 
additional  mortality  of  canary  rockfish 
or  California  nearshore  rockfish  species 
and  only  minimal  additional  mortality 
of  lingcod.  No  additional  mortality  of 
canary  rockfish  or  the  California 
nearshore  rockfish  species  is  predicted 
because  these  species  are  typically 
found  at  depths  shallower  than  150-fin 
(274-m).  The  GMT  predicted  that 
additional  mortality  of  lingcod  from  the 
remaining  non-trawl  fishery  would  be 
minimal.  According  to  NMFS  shelf  and 
slope  survey  data  from  the  summers  of 
1984  to  the  present,  1  percent  of  lingcod 
catches  occurred  at  depths  greater  than 
150-fin  (274-m)  between  the  U.S./ 
Canada  border  and  40''10'  N.  lat.  and  34 
percent  of  lingcod  catches  occurred  at 
depths  greater  than  150-fm  (274-m) 
between  40°10'  N.  lat.  and  the  U.S./ 
Mexico  border.  Because  this  adjustment 
to  the  non-trawl  RCA  is  occmring  from 
November  21,  2003,  through  December 
31,  2003  the  GMT  has  predicted  that 
impacts  on  lingcod  would  be  further 
reduced  because  lingcod  typically  move 
into  shallower  waters  (less  than  100-frn 
(183-m))  to  spawn  during  winter 
months. 

Limited  Entiy  DTS  Trawl  Limite  North 
of  40no',N.  lat     ' 

Throughout  2003,  differential  trip 
limits,  or  trip  limits  that  vary  with  gear 
type,  have  been  in  place  for  DTS  (Dover 
sole,  thomyheads,  sablefish)  species  in 
the  area  between  the  U.S./Canada 
border  and  40°10',N.  lat.  Specifically, 
vessels  that  use  large  footiope  or 
midwater  trawl  gear  are  ofiiered  higher 
DTS  trip  limits  than  those  vessels  that 


use  sma  1  footrope  gear.  Because  RCA 
regulati  ms  specify  that  small  footrope 
and  mi(  water  trawl  gear  are  the  only 
limited  sntry  trawl  gears  permitted 
shoreward  of  the  trawl  RCA  while  all 
limited  entry  trawl  gears  (large  and 
small  footrope.  midwater)  are  permitted 
seaward  of  the  RCA,  the  intent  of  the 
differential  trip  limits  is  to  encourage 
fishing  seaward  of  the  trawl  RCA  rather 
than  shoreward  of  the  trawl  RCA. 

As  diicussed  earlier,  this  inseason 
action  is  expanding  the  eastern 
bounda^  of  the  trawl  RCA  to  the 
shorelinlB.  Thus,  there  is  no  trawling 
opportuhity  shoreward  of  the  trawl  RCA 
from  Ncjvember  21,  2003,  through 
December  31,  2003,  and  no  need  for 
differential  trip  limits.  Therefore,  the 
Pacific  Coimcil  recommended  that  the 
differential  DTS  trip  limits  between  the 
U.S./Caiada  border  and  40°10'  N.  lat.  be 
removed  for  November  and  December. 
The  previously  scheduled  DTS  trip 
limits  at  sociated  with  the  use  of  large 
footrop*  or  midwater  trawl  gear  (i.e., 
7,000  lb  (3.175  kg)  per  2  months  of 
sablefistt,  4,500  lb  (2,041  kg)  per  2 
months  pf  longspine  thomyhead,  900  lb 
(408  kg)  per  2  months  of  shortspine 
thomyh  jad,  and  30,000  lb  (13,608  kg) 
per  2  m(  mths  of  Dover  sole)  will  be 
availabli  j  to  vessels  using  all  limited 
entry  trs  wl  gear  types.  This  change  is 
not  exp«  cted  to  negatively  afiect 
continei  ital  shelf  overfished  species, 
because  those  waters  are  protected  by 
the  traw  RCA.  Additionally,  because 
this  cha  ige  does  not  increase  overall 
limits  fc  r  deepwater  species,  NMFS 
does  noi  expect  this  action  to  increase 
the  impi  ict  of  the  fishery  on  continental 
slope  ov  erfished  species. 

Recreat  onal  Groundfish  Fisheries 
Coastwi  le 

Much  like  the  Pacific  Coast 
commer  :ial  fisheries,  the  Pacific  Coast 
recreati(  nal  fisheries  have  been 
restricte  i  in  recent  years  to  rebuild 
overfish  sd  groundfish  species. 
Managei  aent  measures  intended  to 
reduce  t  le  incidental  take  of  overfished 
species  n  recreational  fisheries  include 
such  thi  igs  as  decreased  bag  limits, 
reduced  season  length,  and  closed  areas. 
An  exan  iple  of  these  restrictive 
manage]  lent  measures  was  evident  this 
year  in  the  California  recreational 
fishery  that  occurs  between  40°10'  N.  - 
lat,  and  the  U.S./Mexico  border. 
Historic  dly,  this  recreational  fishery  has 
had  yea]  -roimd  fishing  opportimities.  In 
an  effort  to  keep  this  fishery's  harvest 
levels  within  2003  OYs  for  overfished 
species  i  ind  within  CaUfomia  harvest 
guidelin  bs  for  target  species,  the  season 
length  f(  ir  this  fishery  was  reduced  to 
six  mon  hs  and  scheduled  to  extend 


from  July  through  December.  Despite 
this  restricted  season  length,  RecFIN 
catch  estimates  for  California, 
specifically  nearshore  rockfish,  canary 
rockfish,  and  lingcod,  during  the 
months  of  July  and  August  were 
significantly  higher  than  predicted.  As 
discussed  previously,  combining 
RecFIN  catch  estimates  from  California 
with  catch  estimates  from  other 
recreational  and  commercial  fisheries 
coastwide  produces  total  mortality 
estimates  which  exceed  harvest  targets 
for  some  groundfish  species  and/or 
species  groups.  Therefore,  the  Pacific 
Coimcil  recommended  inseason 
adjustments  to  recreational  groundfish 
fisheries  coastwide.  From  November  21, 
2003,  through  December  31,  2003, 
recreational  groundfish  fisheries  off  the 
State  of  Washington  will  be  prohibited 
seaward  of  the  Federal/State  three  mile 
boundary.  Effective  November  13,  2003, 
the  state  of  Washington  took  action  to 
prohibit  the  retention  of  canary  rockfish 
shoreward  of  the  three  mile  boundary. 
Because  inclement  weather  curtails 
recreational  groimdfish  fisheries  off 
Washington  during  winter  months,  the 
additional  mortality  of  either  canary 
rockfish  or  lingcod  associated  with  this 
fishery  occurring  in  State  waters  is 
predicted  to  be  near  zero.  Additionally, 
recreational  fishing  for  lingcod  off 
Washington  closed  on  October  16,  2003. 
Off  the  State  of  Oregon,  recreational 
groundfish  fisheries  from  November  21, 
2003,  through  December  31.  2003,  will 
be  prohibited  seaward  of  specific 
latitude  and  longitude  coordinates 
approximating  the  27-ftn  (49-m)  depth 
contoiu"  and  shoreward  of  the  27-fin  (49- 
m)  depth  contour  retention  of  canary 
rockfish  and  lingcod  will  be  prohibited. 
Similarly  to  Washington,  effort  in    ^ 
Oregon's  recreational  groundfish 
fisheries  during  November  and 
December  is  low.  Because  of  this  low 
effort,  Oregon  Department  of  Fish  and 
Wildlife  has  predicted  that  the 
additional  mortality  associated  with  this 
fishery  would  be  approximately  0.11  mt 
(110 1^)  of  canary  rockfish  and  0.09  mt 
(90  kg)  of  lingcod.  Off  the  state  of 
California,  all  recreational  groundfish 
fisheries,  with  the  exception  of  the  fixed 
gear  sanddab  fishery,  will  be  prohibited 
from  November  21,  2003,  through 
December  31,  2003.  Because  of  the  small 
hooks  used  in  this  recreational  sanddab 
fishery,  California  Department  of  Fish 
and  Game  has  predicted  that  the 
additional  mortality  of  canary  rockfish, 
lingcod,  and  California  nearshore 
rockfish  species  would  be  near  zero. 
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NMFS  Actions 

■  For  the  reasons  stated  herein,  NMFS 
concurs  with  the  Pacific  Council's 
recommendations  and  hereby  announces 
the  following  changes  to  the  2003 
specifications  and  management 
measures  (68  FR  11182,  March  7,  2003, 
as  amended  at  68  FR  18166,  April  15, 
2003,  at  68  FR  23901,  May  6,  2003,  at  68 


FR  23925,  May  6,  2003,  at  68  FR  32680, 
June  2,  2003,  at  68  FR  35575,  June  16, 
2003,  at  68  FR  40187,  JiUy  7,  2003,  at  68 
FTl  43473,  July  23,  2003.  at  68  FR  52703,^ 
September  5,  2003,  and  at  68  FR  60865, 
October  24,  2003)  to  read  as  follows: 

■  l.On  pages  11218-11221,  in  section 
IV.,  imder  B.  Limited  Entry  Fishery,  at 
the  end  of  paragraph  (1),  Table  3  (North), 


Table  3  (South),  Table  4  (North),  and 
Table  4  (South)  are  revised  to  read  as 
follows: 

IV.  NMFS  Actions 

B.  Limited  Entry  Fishery 
(1)  *  *   * 

BILUNG  CODE  3S10-22-P 
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Table  3  (North).  2003  Trip  Limits  an|d  Gear  Requirements^'  for  Limited  Entry 
Trawl  Gear  North  of  40*'10' N.  Latitude^ 


other  Limits  and  Requirements  Apply 
Actions  before  using  this  table 


^ol^ 


Rocldish  Conservation  Area    (RCA): 
North  of  40°10'N.lat. 


Read  Sections  IV.  A.  and  B.  NMFS 


11/2003 


JUL-AUG 


75fm-200fm 


1= 


SEP-OCT 


50fm-200fm 


NOV-DEC 


shoreline  -  200  fm  (line 

modified  to  incorporate  petrale 

sole  fishing  grounds) 


Small  fbotrope  or  midwater  trawl  gear  is  requiied  shoreward  of  the  RCA;  all  trawl  gear  (large  footrope,  midwater  trawl, 

and  small  footrope  gear)  is  pemfiitted  seaward  of  the  RCA. 


A  vessel  may  have  more  than  one  type  of  lin  lited  entry  bottom  trawl  gear  on  board,  but  the  most  restrictive  trip  limit 

associated  with  the  gear  on  board  applies  fot  that  trip  and  will  count  toward  the  cumulative  trip  limit  for  that  gear.  A 

vessel  may  not  have  limited  entry  bottom  vawl  gear  on  board  if  that  vessel  also  has  trawl  gear  on  board  that  is 

pennitted  for  use  within  a  RCA,  including  limited  entry  midwater  trawl  gear,  regardless  of  wtiether  the  vessel  is 

intending  to  fish  within  a  RpA  on  that  fishing  trip.  See  iV.A.(14)(iv)  for  details. 


1  Minor  stops  rockfish^ 


2  Pacific  ocean  perch 


3  DTS  complex 


4         Sablefish 


5         Longspine  thomyhead 


6         Shortspine  thomyhead 


1,800  lb/ 2  months 


3,000  lb/  2  months 


9,000  lb/  2  months,  providing  that  only 
^rge  footrope  or  midwater  trawl  gear  is 
used  to  land  any  groundfish  species 
during  the  entire  limit  period.  If  small 
[X)trope  gear  is  used  at  any  time  in  any 
area  (North  or  South,  shoreward  or 
seaward  of  RCA)  during  the  entire  limit 
period,  then  the  sablefish  limit  is  3,000 
lb/2  months. 


1 1 ,500  lb/  2  months,  providing  that  only 
large  footrope  or  midwater  trawl  gear  is 
I  used  to  land  any  groundfish  species 
I  during  the  entire  limit  period.  If  small 
ootrope  gear  is  used  at  any  time  in  any 

area  (North  or  South,  shoreward^K 

seaward  of  RCA)  during  the  entire  limit 

period,  then  the  longspine  thomyhead 

limit  is  5,000  lb/ 2  months. 


2,400  lb/  2  months,  providing  that  only 

arge  footrope  or  midwater  trawl  gear  is 

used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small 

footrope  gear  is  used  at  any  time  in  any 

area  (North  or  Soutlv  shoreward  or 
seaward  of  RCA)  during  the  entire  limit 

period,  then  the  shortspoine 
homyheads  limit  is  1 ,000  tt>/2  months. 


7,000  lb/  2  months 


4,500  lb/ 2  months 


900  lb/2  months 
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7         Dover  sole 

1 

34,000  lb/  2  months,  providing  that  only 
large  footrope  or  midwater  trawl  gear  is 

used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small 
footrope  gear  is  used  at  any  time  in  any 

area  (North  or  South,  shoreward  or 
seaward  of  RCA)  during  the  entire  limit 

period,  then  the  Dover  sole  limit  is 
12.500  ft)/ 2  months. 

30.000  lb/ 2  months 

8  Flatfish 

1 

9         All  other  flatfish'" 

All  other  flatfish  plus  petrale  &  rex  sole: 
100,000  lb/  2  months,  no  more  than 
30,000  lb/  2  months  of  which  may  be 
petrale  sole  providing  that  only  large 

footrope  or  midwater  trawl  gear  is  used 
to  land  any  groundfish  species  during 

Vne  entire  limit  period.  If  small  footrope 
gear  is  used  at  any  time  in  any  area 

(North  or  South,  inshore  or  offshore  of 

RCA)  during  the  entire  limit  period,  then 

20.000  lb/  2  months,  no  more  than 

10,000  lb/  2  months  of  which  may  be 

petrale  sole. 

100,000  lb/ 2  months 

10         Petrale  sole 

> 

• 

Not  limited 

11         Rex  sole 

Included  in  all  other  flatfish 

12         Arrowtooth  flounder 

200,000  lb/  2  months  providing  that  only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish  species  during  the  entire  limit  period. 

If  small  footrope  gear  is  used  at  any  time  in  any  area  (North  or  South, 
inshore  or  offshore  of  RCA)  during  the  entire  limit  period,  then  5,000  lb/2 

months. 

13  Whiting* 

Primary  Season  (only  mid-water  trawl 
permitted  in  the  RCA) 

10.000  lb/ trip 

14  Other  Fish* 

Not  limited                                            | 

^g  Use  of  small  footrope  bottom  trawl^'  or  mid-water  trawl  is  required  for  landing  all  of  the  following 
species: 

Minor  shelf  rockfish  and  widow 
'®  rockfish'' 

1 .000  lb/  month,  no  more  than  200  lb/ 

nrtonth  of  which  may  be  yeiloweye 

rockfish 

300  lb/  month 

tZWhiow  rockfish 

.g         mid-water  trawl  -  permitted  within 
the  RCA 

During  primary  whiting  season,  in  trips 

of  at  least  10,000  lb  of  whiting: 

combined  widow  and  yellowtail  limit  of 

500  lb/  trip,  cumulative  widow  limit  of 

1,500  lb/ month 

CLOSED^ 

19  Canary  rockfish 

300  lb/ month      |                           100  lb/ month                          1 
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20  YelliMtftail 


21 


mid-water  trawl  -  permitted  within 
the  RCA 


22         small  footrope  travyl 


Ji 


23  Minor  neafshoTB  rockfish 


24  Ungcod" 


During  primary  wtnting  season,  in  trips 

of  at  least  10,000  lb  of  whiting: 
comt)ined  widow  and  yeliowtail  limit  of 
500  fb/  trip,  cumulative  yeliowtail  limit  of 
2,000  lt>/ month 


CLOSED' 


fii 


In  landings  without  flatfish,  1 ,000  lb/  month.  As  flatfish  bycatch,  per  trip 

limit  is  the  sum  of  33%  (by  weight)  of  all  flatfish  except  arrowtooth 

flounder,  plus  10%  (by  weight)  of  arrowtooth  flounder.  Total  yeliowtail 

landings  not  to  exceed  10,000  lb/  2  nwnths,  no  more  than  1 ,000  lb  of 

which  may  be  landed  without  flatfish. 


300  lb/ month 


1,000  lb/ 2  months 


800  lb/ 2  months 


1/  Gear  requirements  and  prohibitions  are  exjplained  above 
2/  "North"  means  ACfW  N.  lat.  to  the  U.S.-C 


See  iV.  A.(14). 
border.  40°10'  N.  lat.  is  about  20  nm  south  of  Cape  Mendocino,  C^ 
trip  limits  for  nmor  shelf  rockfish  and  spiitrK>se  rodcfish  is  included  in 


3/  Bocacck)  and  chilipepper  are  included  in 

the  trip  limits  for  minor  slope  rockfish. 

4^  "Other"  flatfish  means  all  flatfish  at  50  CFF^  660.302  except  those  in  this  Table  3  with  species  specific  management 

measures,  including  trip  limits. 

5/  The  wfiiting  "per  trip"  limit  in  the  Eureka  ar^a  shoreward  of  100  fm  is  10,000  lb/  trip  throughout  the  year.  Outside 

Eixeka  area,  the  20,000  fbt  trip  limit  applies.  |See  IV.  B.(3). 

6/  Ctosed  means  ttiat  it  is  prohibited  to  take  t  ind  retain,  possess,  or  land  the  designated  species  in  the  time  or  area 

indkarted.  See  IV.  A.(7). 

7/  SmaB  footrope  trawl  means  a  bottom  trawl  net  with  a  footrope  no  larger  than  8  inches  (20  cm)  in  diameter. 

8/  The  minimum  size  limit  for  lirtgcod  is  24  in<  hes  (61  cm)  total  length. 

9/  Otfier  fish  are  defined  at  50  CFR  660.302,  as  those  groundfish  species  or  species  groups  for  which  there  is  no  trip 

limit  size  limit,  quota,  or  harvest  gukleline. 

10/  The  "Rockfish  Conservation  Area"  is  a  gebr  and/or  sector  specific  dosed  area  generally  described  by  depth 

contours  but  specifically  defined  by  tat/tong  coordinates  set  out  at  IV.  A.(19)(e),  that  may  vary  seasonally. 

To  convert  pounds  to  kilograms,  divide  bM  2.20462,  the  number  of  pounds  in  one  kilogram. 
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Table  3  (South).  2003  Trip  Limits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear 
South  of  40°10' N.  Latitude^ 


other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions 
before  using  this  table 


JUL-AUG 


Rockfish  Conservation  Area^°'(RCA): 
40*'10'  -  38°  N.  lat. 


SEP-OCT 


11/2003 


NOV-DEC 


38°  -  34°27' N.  lat. 


South  of  34°27  N.  lat. 


60fm-200fm 


60  fm  -  200  fm 


100fm-200fifn 

along  the  mainland 

coast;  shoreline  - 

200  fm  around 

islands 


60fm-200fm 
60fm-200fm 


100fm-200fm 

along  the 

mainland  coast; 

shoreline  -  200  fm 

around  islands 


shoreline  -  200  fm  (line 

modified  to  incorporate  petrale 

sole  fishing  grounds) 


shoreline  -  200  fm  along  the 
mainland  coast;  shoreline  -  200 

fm  around  islands  (line 

modified  to  irKX>rporate  petrale 

sole  fishing  grounds) 


Small  footrope  or  midwater  trawl  gear  is  required  shoreward  of  the  RCA;  all  trawl  gear  (large  footrope.  midwater  trawl, 

and  small  footrope  gear)  is  permitted  seaward  of  the  RCA. 


A  vessel  may  have  more  than  one  type  of  limited  entry  bottom  trawl  gear  on  board,  but  the  most  restrictive  trip  limit 

associated  with  the  gear  on  board  applies  for  that  trip  and  will  count  toward  the  cumulative  trip  limit  for  that  gear  A 

vessel  may  not  have  limited  entry  bottom  trawl  gear  on  board  if  that  vessel  also  has  trawl  gear  on  board  that  is 

pennitted  for  use  within  a  RCA,  including  limited  entry  midwater  trawl  gear,  regardess  of  whether  the  vessel  is 

intending  to  fish  within  a  RCA  on  that  fishing  trip.  See  IV.A.(14Hiv)  for  details. 


1  Minorslope  roclcfish^ 

2  40°10'  -  38°  N.  lat. 

3  South  of  38°  N.  lat. 


4  Splitnose 

5 

6 


40°1ff  -  38°  N.  lat 


South  of  38°  N.  lat. 


7  DTS  complex 

8  Sablefish 


9 

10 
11 


Longspine  thomyhead 


1,800  lb/ 2  months 


30,000  lb/ 2  months 


1,800lb/2montfw 


30,000  lb/ 2  months 


Shortspine  thornyhead 


Dover  sole 


12  Flatfish 


13 

14 
15 
16 


All  other  flatfish 
Petrale  sole 


.4/ 


Rex  sole 


Arrowtooth  flounder 


17  Whiting' 


18  Other  Fish* 


9,000  lb/ 2  months 


11.500  lb/ 2  months 
2,400  lb/  2  months 


34.000  lb/ 2  months 


7,000  lb/ 2  months 


4.500  lb/ 2  months 
900  lb/  2  months 


30,000  lb/ 2  months 


^H  other  flatfish  plus  petrale  &  rex  sole: 

70,000  lb/  2  months,  no  more  than 

20.000  lb/  2  months  of  which  may  be 

petrale  sole 


70.000  lb/ 2  months 


No  limit 


Included  in  all  other  flatfish 


1,000  lb/ 2  months 


Primary  Season  (only  mid-water  trawl 
permitted  within  the  RCA) 


No  limit 


10,000  lb/ trip 


Not  limited 
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Table  3  (South).  Continued 

- 

.Q  Use  of  small  fbotrope  bottom  trawl" 
species: 

>r  mid-water  trawl  is  required  for  landing  all  of  the  fbllowing 

K. 

Minor  shelf  rockflsh,  widow,  and 
chlllpepperrockfish'' 

300  lb/  month 

21  Widow  rockfish 

^ 

-_         mid-water  trawl  -  permitted  within 
^^         the  RCA 

CLOSED^ 

23  Canary  rockfish 

300  lb/  month 

100  lb/ month 

24  Bocaccio 

CLOSED^ 

25  Cowcod 

CLOSED^ 

26  Minor  nearshore  rockfish 

300  lb/  month 

27  Ungcod" 

1 1,000  lb/ 2  months 

800  lb/ 2  months 

1/ Gear  requirements  and  prohibitions  are  ex|  ilained  above.  See  IV.  A.(14). 

2/  "South"  means  40°10'  N.  lat.  to  the  U.S.-M^xicx>  border.  40°1G'  N.  lat.  is  about  20  nm  south  of  Cape  Mendocino,  CA 

3/  YeUowtail  is  included  in  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  in  the  trip  limits  for  minor  slope 

roddish. 

4/  "Other"  flatfish  means  all  flatfish  at  50  CFR9  660.302  except  those  in  this  Table  3  with  species  specific  management 

measures,  including  trip  limits. 

5/  The  whiting  "per  trip"  limit  in  the  Eureka  ar^a  shoreward  of  100  fm  is  10,000  lb/  trip  throughout  the  year.  Outside 

Eureka  area,  the  20,000  lb/ trip  limit  applies.  BeelV.  B.(3). 

6/  Ck>sed  means  that  it  is  prohibited  to  take  ind  retain,  possess,  or  land  the  designated  species  in  the  time  or  area 

indicated.  See  IV.  A.(7).  ! 

7/  Small  footrope  trawl  means  a  bottom  trawl  ^et  with  a  footrope  no  larger  than  8  inches  (20  cm)  in  diameter. 

8/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length. 

9/  Other  fish  are  defined  at  50  CFR  660.302,  as  those  groundfish  species  or  species  groups  for  which  there  is  no  trip 

limit,  size  limit,  quota,  or  harvest  guideline. 

10/  The  "Rockfish  Conservation  Area"  is  a  gekr  and/or  sector  specific  dosed  area  generally  described  by  depth 

contours  but  specifically  defined  by  lat./long.  Coordinates  set  out  at  IV.  A.(19)(e),  that  may  vary  seasonally. 

To  convert  pounds  to  kilograms,  divide  bi  2.20462,  the  number  of  pounds  in  one  kilogram. 
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Table  4  (North).  2003  Trip  Limits  for  Limited  Entry  Fixed  Gear  North  of 

40°10' N.  Latitude^' 

Other  Limits  and  Requirements  Apply  ~  Read  Sections  IV.  A.  and  B.       / 

NMFS  Actions  before  using  this  table 11/2003 


JUL-AUG 


Rockflsh  Conservation  Area"  (RCA): 


North  of46°16'N.  let. 


SEP-OCT 


NOV-DEC 


46°16'N.  lat. -40''10*N.  lat. 


1  Minor  slope  rockflsh* 


2  Pacific  ocean  perch 


3  Sablefish 


4  Longspine  thomyhead 


5  Shortsplne  thornyhead 

6  Dover  sole 

7  Arrowtooth  flounder 


shoreline-  lOOfm 


27fm-100fm 


No  more  than  25%  of  the  weight  of 
sat>lefish  landed/  trip 


shoreline  -  200  fm 

(line  modified  to 

incorporate  petrale 

sole  fishing  grounds) 

shoreline-  150fm 


1 .800  lb/  2  months 


1 ,800  lb/  2  months 


300  lb/  day,  or  1  landing  per  week  of  up 

to  800  lb,  not  to  exceed  3.200  lb/  2 

months 


300  lb/  day,  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/  2 

months 


9,000  lb/  2  months 


2,000  lb/  2  months 


8  Petrale  sole 


9  Rex  sole 


10  All  other  flatfish 


2/ 


11  Whiting" 


5,000  lb/  month 


10,000  lb/ trip 


Minor  shelf  rockflsh,  widow,  and 
yellowtail  rockflsh^ 

s 

200  lb/  month 

• 

13  Canary  rockflsh 

CLOSED*' 

14  Yelloweye  rockfish 

CLOSED*' 

15  Cowcod 

CLOSED*' 

16  Minor  nearshore  rockfish 

4,000  lb/  2  months,  no  more  than  1 .200  lb  of  which  may  be 
species  other  than  black  or  blue  rockfish^ 

17  Lingcod" 

400  lb/  month 

CLOSED*' 

18  Other  fish" 

Not  limKed 
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1/ "North"  means  40°10'N.  lat  to  the  US-Canada  border.  40°10'  N.  lat  is  about  20  nm  south  of  Cape  Mendocino,  CA. 
.2/  "Other  flatfish"  means  all  flatfish  at  50  CFR  64o.302  except  those  in  this  Table  4  with  species  specific  management 
measures,  including  trip  limits.  | 

3/  The  whiting  "per  trip"  limit  in  the  Eureka  area  khoreward  of  100  fm  is  10,000  lb/  trip  throughout  the  year.  Outside  Eureka 
area,  the  20.000  lb/  trip  limit  applies.  See  IV  613). 

4/  Bocacdo  and  chilipepper  are  included  in  the  |hp  limits  for  minor  shelf  rockfish  and  splitnose  rockfish  is  included  in  the 
trip  limits  for  minor  slope  rockfish.  I 

5/  Closed  means  that  it  is  prohibited  to  take  anal  retain,  possess,  or  land  the  designated  species  in  the  time  or  area 
indicated.  See  IV.  A.(7).  i 

6/  For  black  rockfish  north  of  Cape  Alava  (48''0d'30"  N.  lat),  and  between  Destnjction  Island  (47*4C)'00"  N.  lat.)  and 
Leadbetter  Point  (46'38'10"  N.  lat),  there  is  an  additional  limit  of  100  lb  or  30  percent  by  weight  of  all  fish  on  t)oard, 
whichever  is  greater,  per  vessel,  per  fishing  tripJ 

7/  The  minimum  size  limit  for  lingcod  is  24  inchis  (61  cm)  total  length. 

8/  The  "Rockfish  Conservation  Area"  is  a  gear  aid/or  sector  specific  closed  area  generally  described  by  depth  contours  but 
specifically  defined  by  lat./long.  coordinates  set  put  at  IV.  A.(t9)(e),  that  may  vary  seasonally.  ^ 

9/  Other  fish  are  defined  at  50  CFR  660.302,  asjthose  groundfish  species  or  species  groups  for  which  there  is  no  trip  limit, 

size  limit,  quota,  or  harvest  guideline  | 

To  convert  pounds  to  kilograms,  divide  by  2. 20462,  the  number  of  pounds  in  one  kilogram. 
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Table  4  (South).  2003  Trip  Limits  for  Limited  Entry  Fixed  Gear  South  of 
40"10'N.  Latitude^' 


other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B. 
NMFS  Actions  before  using  this  table 


Rocl(fish  Conservation  Area^'(RCA): 

40''10'-34''27'N.  lat. 


South  of  34''27'  N.  lat 


1  Minor  slope  rocltfish*' 

2  40''lO'-38''N.lat. 

3  South  of  38°  N.  lat.. 


4  Splitnose 

5  40"'10'-38°N.  lat 

6  'South  of  38°  N.  lat. 


7  Sabiefish 


8 


40°10'-36''N.  lat. 


South  of  36°  N.  lat. 


10  Longspine  thornyhead 


11  Shortspine  thornyhead 


12  Dover  sole 

13  Arrowtooth  flounder 

14  Petrale  sole 

15  Rex  sole 

16  All  other  flatfish'' 

17  Whiting" 


18 


Minor  shelf  rockfish,  widow,  and 
yeliowtail  rockfish*' 


19  Canary  rockfish 


20  Yelloweye  rockfish 


21  Cowcod 


22  Bocaccio 


JUL-AUG 


SEP-OCT 


11/2003 


NOV-DEC 


20  fm  -  ISOfm 


20  fm  -  150  fm  (also 

applies  around 

islands)  (See 

footnote  8  for 

description  of  Ft 

Fermin/Newport 

South  Jetty  open 

area) 


30  fm  -  150  fm  (also 

applies  around 

islands) 


shoreline  -  150  fm 


shoreline  -  150  fm 


No  more  than  25%  of  weight  of  sabiefish 
landed/  trip 

30,000  lb/ 2  months 


1.800  lb/ 2  months 


1,800  lb/ 2  months 
20,000  lb/ 2  months 


300  lb/  day,  or  1  landing  per  week  of  up 

to  800  lb,  not  to  exceed  3,200  lb/  2 

months 


300  lb/  day,  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/ 2 

months 


350  lb/ day,  or  1  landing  per  week  of  up  to  1 ,050  lb 


9,000  lb/ 2  months 


2,000  lb/ 2  months 


5,000  lb/ month 
When  fish'ing  for  Pacific  sajiddabs,  vessels  using  hook- 
and-line  gear  with  no  more  than  12  hooks  per  line,  using 
hooks  no  larger  than  "Number  2"  hooks,  which  measure 
11  mm  (0.44  inches)  point  to  shank,  and  up  to  1  lb  (0.45 
kg)  of  weight  per  line  are  not  subject  to  the  RCAs. 


10,000  lb/ trip 


250  lb/ 2  months 


200  lb/ 2  months 


100  lb/ 2  months 


CLOSED^ 


CLOSED^ 


CLOSED^ 


CLOSED*' 
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23  Minor  nearshore  rockfish 

24  Shallow  nearshore 

25  Deeper  nearshore 

26  California  scorpionfish 


27  Lingcod" 


28  Other  fish 


•/ 


400  lb/  2  months 

500  lb/  2  months 
800  lb/  2  months 


300  lb/  2  months 


300  lb/  2  months 


200  lb/  2  months 


200  lb/ 2  months 


CLOSED*" 


400  lb/  month,  when  nearshore  open 


CLOSED 


,5/ 


Not  limited 


Mexico  border.  40°10'  N.  lat.  is  about  20  nm  south  of  Cape  Mendocino.  CA. 
660.302  except  those  in  this  Table  4  with  species  specifiemanagement 

:  ihoneward  of  100  fm  is  10,000  lb/  trip  throughout  the  year.  Outside  Eureka 
3). 
for  minor  shelf  rockfish  and  POP  is  included  in  the  trip  limits  for  minor 


lim  ts 


retain,  possess,  or  land  the  designated  species  in  the  time  or  area 


1/  "South"  means  40''10'  N.  lat.  to  the  U  S.-l 

2/  "Other  flatfish"  means  all  flatfish  at  50  CFR 

measures,  including  trip  limits. 

3/  The  whiting  "per  trip"  limit  in  the  Eureka  area 

area,  the  20,000  lb/  trip  limit  applies.  See  IV.  B 

4/  Chilipepper  rockfish  is  included  in  the  trip 

slope  rockfish. 

5/  Ctosed  means  thafit  is  prohibited  to  take  and 

indk»ted..SeelV.  A.(7). 

6/  The  minimum  size  limit  for  lingcod  is  24  inch€  s  (61  cm)  total  length. 

7/  The  "Rockfish  Conservation  Area"  is  a  gear  a  id/or  sector  specific  closed  area  generally  descrit)ed  by  depth  contours  but 

specifically  defined  by  lat/k>ng  coordinates  set  o  jt  at  IV.  A.(19)(e)  that  may  vary  seasonally. 

8/  Other  fish  are  defined  at  50  CFR  660.302,  as  those  groundfish  species  or  species  groups  for  which  there  is  no  trip  limit, 

size  limit,  quota,  or  harvest  guideline, 

9/  During  July-August,  between  a  line  drawn  du4  south  from  Point  Fermin  (33°  42'  30"  N.  lat.:  118°  17'  30"  W.  long.)  and  a 
line  drawn  due  west  from  the  Newport  South  Jei  ty  (33°  35'  37"  N  lat.;  117°  52'  50"  W.  long.,)  vessels  fishing  for  all  federal 
groundfish  species,  except  lingcod  and  all  rockfiph  other  than  California  scorpionfish,  with  hook&line  and/or  trap  (or  pot) 
gear  may  operate  from  shore  to  a  seaward  bourdary  line  which  approximates  50  fm. 

To  convert  pounds  to  kilograms,  divide  by  2, 20462,  the  number  of  pounds  in  one  kilogram. 


■  2.  On  pages  11224  and  11225,  in 
section  IV.,  under  C.  Trip  Limits  in  the 
Open  Access  Fishery,  at  the  end  of 


paragrajih  (1),  Table  5  (North)  and  Table 
5  (Soutfl)  are  revised  to  read  as  follows: 


IV.  NMFS  Actions 

C.  Trip  Umits  in  the  Open  Access 
Fishery 

(D*  *  *    • 
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Table  5  (North).  2003  Trip  Limits  for  Open  Access  Gears  North  of  40^1 0*  N 
Latitude^' 

other  Limits  and  Requirements  Apply  --  Read  Sections  IV.  A.  and  C. 
NMFS  Actions  before  using  this  table 

I  JUL-AUG  I 

Rockfish  Conservation  Area"  (RCA): 


11/2003 


SEP-OCT 


NOV-DEC 


North  Of  46°16'N.  let. 


46°16'N.lat. -40°10'N.lat. 


1  Minor  slope  rockfish^' 


2  Pacific  ocean  perch 


3  Sablefish 


4  Thornyheads 


shoreline  - 100  fm 


27fm-100fm 


shoreline  -  200  fm 

(line  modified  to 

incorporate  petrale 

sole  fishing  grounds) 

shoreline  - 150  fm 


Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 


100  lb/ month 


300  lb/  day,  or  1  landing  per  week  of  up  to  800 
lb,  not  to  exceed  3,200  lb/  2  months 


300  lb/ day,  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/  2 

months 


CLOSED*' 


5  Dover  sole 

6  Arrowtooth  flounder 

7  Petrale  sole 

8  Rex  sole 

9  All  other  flatfish^' 


10  Whiting 


11 


Minor  shelf  rockrish,  widow  and 
yellowtail  rockfish^ 


12  Canary  rockfish 


13  Yelloweye  rockfish 


14  Cowcod 


15  Minor  nearshore  rockfish 


16  Lingcod" 


17  Other  Fish^ 


3,000  lb/month,  no  more  than  300  lb  of  which  may  be  species  other 
than  Pacific  sanddabs. 


300  lb/  month 


200  lb/  month 


CLOSED^ 


CLOSED' 


CLOSED 


,s/ 


4,000  lb/  2  months,  no  more  than  1.200  lb  of  which  may  be  species 


other  than  black  or  blue  rockfish' 


300  lb/  month 


CLOSED' 


Not  limited 


18  PINK  SHRIMP  EXEMPTED  TRAWL  (not  subject  to  RCAs) 


19 


North 


Effective  April  1  -  October  31.  2003:  groundfish  500  lb/day, 

multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 ,500 

lb/trip.  The  following  sublimits  also  apply  and  are  counted  toward  the 

overall  500  lb/day  and  1,500  lb/trip  groundfish  limits:   lingcod  300 

lb/month  (minimum  24  inch  size  limit);  sablefish  2,000  lb/month, 

canary,  thornyheads  and  yelloweye  rockfish  are  PROHIBITED.  All 

other  groundfish  species  taken  are  managed  under  the  overall  500  • 

lb/day  and  1,500  lb/trip  groundfish  limits.  Landings  of  these  species 

count  toward  the  per  day  and  per  trip  groundfish  limits  and  do  not 

have  species-specific  limits.  The  amount  of  groundfish  landed  may 

not  exceed  the  amount  of  pink  shrimp  landed. 
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Table  5  (North).'  Continued 


20  PRAWN  EXEMPTED  TRAWL  (not  su  Jject  to  RCAs) 


21 


North 


3roundfish  300  lb/trip.  Limits  and  closures  in  this  table  also  apply  and 
are  counted  toward  the  300  lb  groundfish  per  trip  limit.  The  amount  of 

groundfish  landed  may  not  exceed  the  annount  of  the  target  species 
j  landed,  except  that  the  amount  of  spiny  dogfish  larKted  may  exceed 
ithe  amount  of  target  species  landed.  Spiny  dogfish  are  limited  by  the 
300  lb/trip  overall  groundfish  limit.  The  daily  trip  limits  for  sablefish 
coastwide  and  the  overall  groundfish  "per  trip'  limit  may  not  be 
multiplied  by  the  number  of  days  of  the  trip. 


22  SALMON  TROLL 


23 


North 


Salmon  trollers  may  retain  and  land  up  to  lib  of  yellowtail  rockfish  for 

every  2  lbs  of  salmon  landed,  with  a  cumulative  limit  of  200  lb/month, 

both  within  and  outside  of  the  RCA.  This  limit  is  within  the  200  lb  per 

month  combined  limit  for  minor  shelf  rockfish,  widow  rockfish  and 

yellowtail  rockfish,  and  not  in  addition  to  that  limit.  All  groundfish 

species  are  subject  to  the  open  access  limits,  seasons  and  RCA 

restrictions  listed  in  the  tatHe  above. 


1/  "North"  means  40°10'  N.  lat.  to  the  U.S.-Canac  a  border.    40°10'  N.  lat.  is  about  20  nm  south  of  Cape  Mendocino.  CA. 

2/  Bocaccio  and  chii^iepper  rockfishes  are  includ  id  in  the  trip  limits  for  minor  shelf  rockfish  and  splitnose  rockfish  Is  included  in 

the  trip  limits  for  minor  slope  rockfish. 

3/  "Other  flatfish"  means  all  flatfish  at  50  CFR  66  >.302  except  those  In  this  Table  5  with  species  specific  management 

measures,  including  trip  limits. 

4/  For  black  rockfish  north  of  Cape  Alava  (48°09'^0"  N  lat.),  and  between  Destruction  Island  (47''40'  N.  lat.)  and  Leadbetter 

Point  (46°38'10"  N.  lat),  there  is  an  additional  liniit  of  100  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater, 

per  vessel,  per  fishing  trip.  .  ~'  ; 

5/  Ck)sed  means  that  it  is  prohS}ited  to  teike  and  etain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated. 

See  IV.  A.(7). 

6/  The  size  limit  for  lingcod  is  24  inches  (61  cm)  i  otat  length. 

7/  Other  fish  are  defined  at  50  CFR  660.302,  as  nose  groundfish  species  or  species  groups  for  whk:h  there  is  no  trip  limit,  size 

limit  quota,  or  harvest  gukjeiine. 

8/  The  "Rockfish  Conservation  Area"  is  a  gear  ar  d/or  sector  specific  ctosed  area  generally  described  by  depth  contours,  but 
spedfkally  defined  by  lat/long.  coordinates  set  c  ut  at  IV.  A.(19)(e),  that  may  vary  seasonally. 

To  convert  pounds  to  kilograms,  divide  by  2.i0462,  the  number  of  pounds  in  one  kilogram. 
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Table  5  (South).  2003  Trip  Limits  for  Open  Access  Gears  South  of  40''10'  N 
Latitude^' 

other  Limits  and  Requirements  Apply -•  Read  Sections  IV.  A.  and  C.  NMFS 
Actions  before  using  this  table 


South  of  34°27'N.  lat. 


1  Minor  slope  rocl(fish^' 

2  AO-IO'-aS-Nlat. 

3  South  of  38°  N.  lat. 


4  Spljtnose 


5  Sablefish 


40''lO'-36''N.lat. 


South  of  Se'N.  lat. 


8  Thornyheads 

9  40''10'-34''27'N.  lat. 
10  South  of  34°27'N.  lat. 


11  Dover  sole 

12  Arrowtooth  flounder 

13  Petrale  sole 

14  Rex  sole 

15  All  other  flatfish^' 


16  Whiting 


17 


Minor  shelf  rockfish,  widow  and 
chilipeppor  rocltfish" 


18  Canary  rocl(fish 


19  Yelloweye  rocltfish 


20  Cowcod 


21    Bocaccio 


22  Minor  nearshore  rockfish 

23  Shallow  nearshore 


24 
25 


Deeper  nearshore 
California  scorpionfish 


26  Lingcod*' 


27  Other  Fish' 


I 


Rockfish  Conservation  Area^'  (RCA): 

40''10'-34''27'N.  lat. 


JUL-AUG 


I 


11/2003 


SEP-OCT 


NOV-DEC 


20  fm  -  1 50  fm 


20  fm  -  150  fm  (also 

applies  around  islands) 

(See  footnote  8  for 

description  of  Pt. 

Fermin/Newport  South 

Jetty  open  area) 


30  fm  -  150  fm  (also 

applies  around 

islands) 


shoreline  -  150  fm 


shoreline  -  150  fm 


Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 
10,000  lb/ 2  months 


200  lb/ month 


300  lb/  day,  or  1  landing  per  week  of  up  to  800 
lb,  not  to  exceed  3,200  lb/  2  months 


300  lb/ day.  or  1 

landing  per  week  of 

up  to  900  lb,  not  to 

exceed  3,600  lb/ 2 

months 


350  lb/ day,  or  1  landing  per  week  of  up  to  1 .050  lb 


CLOSED*' 
501b/  day,  no  more  than  2,000  lb/  2  months 


3,000  lb/month,  no  more  than  300  lb  of  which  may  be  species  other 

than  Pacific  sanddabs.  When  fishing  for  Pacific  sanddabs,  vessels 

using  hook-and-line  gear  with  no  more  than  12  hooks  per  line,  using 

hooks  no  larger  than  "Number  2"  hooks,  which  measure  1 1  mm  (0.44 

inches)  point  to  shank,  and  up  to  1  lb  of  weight  per  line  are  not  subject 

to  the  RCAs. 


300  lb/  month 


250  lb/  2  months 


200  lb/  2  months 


100  lb/  2  months 


CLOSED- 


CLOSED 


5/ 


CLOSED*' 


CLOSED 


5/ 


400  lb/ 2  months 
500  lb/ 2  months 
800  lb/ 2  months 


300  lb/ 2  months 


300  lb/  2  months 


200  lb/ 2  months 


200  lb/ 2  months 


CLOSED*' 


300  lb/  month,  when  nearshore  open 


CLOSED*' 


Not  limited 
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Table  5  (South).   Continued 


28   PINK  SHRIMP  EXEMPTED  TRAWL  liEAR     (not  subject  to  RCAs) 


29 


South 


Effvctivc  April  1  -  Octobar  31,  200»{  Groundfish  500  lb/day, 

multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 .500 

lb/trip.  The  following  sublimits  also  apply  and  are  counted  toward  the 

overall  500  lb/day  and  1,500  lb/trip  groundfish  limits:   lingcod  300  lb/ 

month  (minimum  24  inch  size  limit);  sablefish  2,000  lb/  month;  canary, 

thornyheads  and  yelloweye  rockfish  are  PROHIBITED.  All  other 

groundfish  species  taken  are  managed  under  the  overall  500  lb/day 

and  1.500  lb/trip  groundfish  limits.   Landings  of  these  species  count 

toward  the  per  day  and  per  trip  groundfish  limits  and  do  not  have 

species-specific  limits.  The  amount  of  groundfish  landed  may  not 

exceed  the  amount  of  pink  shrimplanded. 


30 


PRAWN^ANO.  SOUTH  OF  38°57-30 


EXEMPTED  TRAWL 

31  EXEMPTED  TRAWL  Rockfish 

32  40°10*-38°  N.  lat. 

33  38°-34»27'tJ.  lat. 


34  South  of  34''27"N.  lat. 


N.  LAT.,  CALIFORNIA  HALIBUT  AND  SEA  CUCUMBER 
onservation  Area"  (RCA): 


60  fm  -  200  fm 


shoreline  -  200  fm  along  the  mainland  coast; 
shoreline  -  200  fm  around  islands 


shoreline  -  200  fm 

(line  modified  to 

'incorporate  petrale 

sole  fishing  grounds) 

shoreline  -  200  fm 

(line  modified  to 

incorporate  petrale 

sole  fishing 

grounds) 


35 


1/  'South'  means  40°10'  N   lat.  to  the  US  -Mexico 
2/  Yellowtail  rockfish  Is  Included  In  the  trip  limits 
rockfish 

3/  'Other  flatfish'  means  all  flatfish  at  50  CFR 
measures,  including  trip  limits 

4/  The  size  limit  for  lingcod  is  24  Inches  (61  cm 
5/  Closed  means  that  It  is  prohibited  to  take  and 
See  IV.  A. (7) 

61  Other  fish  are  defined  at  50  CFR  660  302.  as 
limit,  quota,  or  harvest  guideline. 

7/  The  'Rockfish  Conservation  Area'  is  a  gear  a 
specifically  defined  by  lat./long.  coordinates  set 
8/  During  July-August,  between  a  line  drawn  du 
drawn  due  west  from  the  Newport  South  Jetty 
groundfish  species,  except  lingcod  and  a 
may  operate  from  shore  to  a  seaward  boundary 


BNJJNG  CODE  3510-22-C 


Groundfish  300  Ib7trip.  Trip  limits  in  this  table  also  apply  and  are 

counted  toward  the  300  lb  groundfish  per  trip  limit.  The  amount  of 

groundfish  landed  may  not  exceed  the  amount  of  the  target  species 

landed,  except  that  the  amount  of  spiny  dogfish  landed  may  exceed 

the  amount  of  target  species  landed.   Spiny  dogfish  are  limited  by  the 

300  lb/trip  overall  groundfish  limit.  The  daily  trip  limits  for  sablefish 

coastwide  and  thornyheads  south  of  Pt.  Conception  and  the  overall 

groundfish  "per  trip'  limit  may  not  be  multiplied  by  the  number  of  days 

of  the  trip.  Vessels  participating  in  the  California  halibut  fishery  south 

of  38°57'30"  N   lat.  are  allowed  to  (1)  land  up  to  100  lb/day  of 

groundfish  without  the  ratio  requirement,  provided  that  at  least  one 

California  halibut  is  landed  and  (2)  land  up  to  3,000  lb/month  of 

flatfish,  no  more  than  300  lb  of  which  may  be  species  other  than 

Pacific  sanddabs,  sand  sole,  starry  flounder,  rock  sole,  curlfin  sole,  or 

California  scorpionfish  (California  scorpionfish  Is  also  subject  to  the 

trip  limits  and  closures  In  line  25). 


border.   40°10'  N.  lat.  is  about  20  nm  south  of  Cape  Mendocino,  CA. 
for  minor  shelf  rockfish  and  POP  Is  Included  In  the  trip  limits  for  minor  slope 

61  0.302  except  those  In  this  Table  5  with  species  specific  management 

total  length 

retain,  possess,  or  land  the  designated  species  In  the  time  or  area  indicated. 

those  groundfish  species  or  species  groups  for  which  there  is  no  trip  limit,  size 

d/or  sector  specific  closed  area  generally  described  by  depth  contours,  but 
9ut  at  IV.  A.(19)(e),  that  may  vary  seasonally, 
south  from  Point  Fermin  (33*  42'  30'  N.  lat.;  118*  17'  30'  W    long.)  and  a  tine 
'  35'  37'  N   lat.;  117*  S2'56' W.  long.,)  vessels  fishing  for  all  federal 
rockf(ih  other  than  California  scorpionfish,  with  hook&lina  and/or  trap  (or  pot)  gear 
line  which  approximates  50  fm. 


(:3* 


To  convert  pounds  to  kilograms,  divide  by  2  204(2,  tha  number  of  pounds  In  oni  kilogram. 
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■  3.  On  page  11226,  in  section  IV.,  under 
D.  Recreational  Fishery,  in  coliunn  2, 
paragraph  {l)(a)  is  renumbered  as 
paragraph  (l)(a)(i),  a  new  paragraph 
(l)(a)  and  paragraph  (l){a){ii)  are  added, 

,    and  paragraph{l)Cb)  is  revised  to  read  as 

•  follows: 
***** 

(1)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  groundfish  bag  limit 
is  15  groimdfish,  including  rockfish  and 
lingcod,  and  is  open  year-roimd  (except 
as  specified  below).  The  following 
sublimits  and  closed  areas  apply: 

(a)  Closed  Areas. — 

(i)  Yelloweye  Rockfish  Conservation 
Area.  The  Yelloweye  Rockfish 
Conservation  Area,  or  YRCA,  is  a  "C- 
shaped"  area  which  is  closed  to 
recreational  groimdfish  and  halibut 
fishing.  The  YRCA  is  defined  by  latitude 
and  longitude  coordinates  specified  at 
50  CFR  660.304(d). 

(ii)  Federal  waters  (3-200  nautical 
miles).  Recreational  groundfish  fishing 
is  prohibited  in  Federal  waters,  from  3 
to  200  nautical  miles  offshore  from 
November  21,  2003,  through  December 
31,  2003. 

(b)  Rockfish.  In  areas  seaward  of 
Washington  that  are  open  to  recreational 
groundfish  fishing,  there  is  a  10  rockfish 
per  day  bag  limit.  Taking  and  retaining 
yelloweye  rockfish  and  canary  rockfish 
is  prohibited. 
***** 

■  4.  On  page  11226,  in  section  IV.,  imder 
D.  Recreational  Fishery,  in  colmim  2, 
paragraph  (2)  is  revised  to  read  as 
follows: 

***** 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  is  10  marine  fish  per 
day,  which  excludes  salmon,  tima, 
sinfperch,  sanddab,  lingcod,  and 
baitfish,  but  which  includes  rockfish 
and  other  groundfish.  The  minimum 
size  limit  for  cabezon  retained  in  the 
recreational  fishery  is  15  in(38  cm). 
Within  the  10  marine  fish  bag  limit,  no 
more  than  1  may  be  yelloweye  rockfish 
and  taking  and  retaining  canary  rockfish 
and  lingcod  is  prohibited.  From 
November  21,  2003,  through  December 
31,  2003,  recreational  groimdfish  fishing 
is  prohibited  seaward  of  specific 
latitude  and  longitude  coordinates 
approximating  the  27-fm  (49-m)  depth 
contour  off  Oregon.  Coordinates  for 
specific  latitude  and  longitude 
coordinates  approximating  the  27-fin 
(49-m)  depth  contoin  are  listed  in 
section  IV.A.(19)(e){i).  When  the  all- 
depth  recreational  fisheries  for  Pacific 
halibut  [Hippoglossus  stenolopis)  are 


open,  the  first  Pacific  halibut  taken  of  32 
in  (81  cm)  or  greater  in  length  may  be 
retained.  Dining  the  all-depth 
recreational  fisheries  for  Pacific  halibut, 
vessels  with  halibut  on  board  may  not 
take  and  retain,  possess  or  land 
yelloweye  rockfish  or  canary  rockfish. 
***** 

■  5.  On  pages  11226  and  11227.  in 
section  IV.,  under  D.  Recreational 
Fishery,  paragraphs  (3){a),  (3){a)(i), 
(3)(a)(ii),  (3)(b)(ii)  through  (iv)  are 
revised  to  read  as  follows: 
***** 

(3)  California.  Seaward  of  California 
(north  and  south  of  40°10'  N.  lat.), 
California  law  provides  that,  in  times 
and  areas  when  the  recreational  fishery 
is  open,  there  is  a  20-fish  bag  limit  for 
all  species  of  finfish,  within  which  no 
more  than  10  fish  of  any  one  species 
may  be  taken  or  possessed  by  any  one 
person.  Retention  of  cowcod  is 
prohibited  in  California's  recreational 
fishery  all  year  in  all  areas.  Retention  of 
all  federally  managed  groundfish  " 
species,  except  sanddabs,  is  prohibited 
in  the  recreational  fishery  seaward  of 
California  November  21,  2003,  through 
December  31,  2003. 

(a)  North  of  40°  10^  N.  lat.  In  times  and 
areas  when  the  recreational  fishery  is 
open  and  for  each  person  engaged  in 
recreational  fishing  seaward  of 
California  north  of  40''10'N.  lat,  the 
following  seasons,  bag  limits,  and  size 
limits  apply: 

(i)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  State 
regulations  (Section  1.91,  Title  14, 
Caiifomia  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  Caiifomia 
scorpionfish,  also  known  as  "sculpin." 
Recreational  fishing  for  the  RCG 
Complex  is  prohibited. 

(ii)  Lingcod.  Recreational  fishing  for 
lingcod  is  prohibited. 
***** 

(b)  South  of40°10'  N.  lat.  In  times  and 
areas  when  the  recreational  fishery  is 
open  and  for  each  person  engaged  in 
recreational  fishing  seaward  of 
Caiifomia  south  of  40°10'  N.  lat..  the 
following  seasons,  bag  limits,  size  limits 
and  closed  areas  apply: 

(ii)  RCG  Complex.  The  Caiifomia 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  State 
regulations  (Section  1.91,  Title  14, 
Caiifomia  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  Caiifomia 
scorpionfish,  also  known  as  "sculpin." 


Recreational  fishing  for  the  RCG 
Complex  is  prohibited. 

(iii)  Caiifomia  scorpionfish.  Caiifomia 
scorpionfish  only  occur  south  of  40''10' 
N.  lat.  Recreational  fishing  for  the 
Caiifomia  scorpionfish  is  prohibited. 

(iv)  Zjngcod.  Recreational  fishing  for 
lingcod  is  prohibited. 
***** 

Additionally,  there  is  a  correction  to 
the  western  trawl  RCA  boundary  with 
specific  latitude  and  longitude 
coordinates  approximating  the  200-fm 
{366-m)  depth  contour  (modified  to 
allow  fishing  for  petrale  sole)  that  was 
announced  in  an  inseason  action  on 
October  24,  2003  (68  FR  60865). 

1.  On  pages  60867-60870,  in  section 
IV.,  under  A.  General  Definitions, 
paragraph  (19)(e)(xviii)  is  revised  to 
read  as  follows: 

(xviii)*  *  * 
***** 

(72)  46°15.99'  N.  lat.,  124°24.88'  W. 
long.; 

(73)  46°14.22'  N.  lat.,  124°26.28'  W. 
long.; 

(74)  46"'11.53'N.  lat,  124''39.58' W. 
long.; 

(75)  46°08.77'N.  lat.  124°41.71' W. 
long.; 

(76)  46°05.86'  N.  lat.,  124''42.27'  W. 
long.; 

(77)  46°03.85'N.  lat..  124°48.20'  W. 
long.; 

(78)  46°02.34'  N.  lat..  124°48.51'  W.    ' 
long.; 

(79)  45"'58.99'N.  lat,  124''44.42' W. 
long.; 

(80)  45°49.74'  N.  lat.,  124°43.69'  W. 
long.; 

(81)  45°49.68'  N.  lat.,  124°42.37'  W. 
long.; 

(82)  45°40.83'  N.  lat..  124°40.90'  W. 
long.; 

(83)  45°34.88'  N.  lat,  124''32.58'  W. 
long.; 

(84)  45°13.04'  N.  lat..  124°21.92'  W. 
long.; 

(85)  45°00.17'N.  lat,  124°29.28'  W. 
long.; 

(86)  44°50.99'  N.  lat.,  124°35.40'  W. 
long.; 

(87)  44°46.87'  N.  lat.,  124°38.20'  W. 
long.; 

(88)  44''48.25'  N.  lat.,  124''40.62'  W. 
long.; 

(89)  44°41.34'  N.  lat.,  124°49.2G'  W. 
long.; 

(90)  44°23.30'  N.  lat.,  124''50.17'  W. 
long.; 

(91)  44°13.19'N.  lat,  124°58.66'  W. 
long.; 

(92)  43°57.37'  N.  lat,  124°58.71'  W. 
long.; 

(93)  43°52.32'.N.  lat.,  124''49.43' W. 
long.; 

(94)  43°51.35'  N.  lat.,  124''37.94'  W. 
long.; 
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(95)  43°49.73'  N.  lat.,  124°40.26'  W.  (130) 
long.;  long.; 

(96)  43''39.06'  N.  lat.,  124°38.55'  W.  (131) 
long.;           -  long.; 

(97)  43''28.85'  N.  lat.,  124°39.99'  W.  (132) 
long.;  long.; 

(98)  43°20.22'  N.  lat,  124°43.05'  W.  (133) 
long.;  long 

(99)  43=13.29'  N.  lat,  124°47.00'  W.  (134)|40 
long.;  long.; 

(100)  43°10.64'  N.  lat.  124°49.95'  W.  (135)|40 
long.;  long.; 

(101)  43°04.26'  N.  lat,  124''53.05'  W.  (136] 
long.;  long.; 

(102)  42°53.93'  N.  lat,  124°54.60'  W.  (137] 
long.;  long.; 

(103)  42°47.57'  N.  lat..  124°48.12'  W.  (138)|40 
long.;  long.; 

(104)  42''46.19'  N.  lat.  124°44.52'  W.  (139 
long.;  long.; 

(105)  42°41.75'  N.  lat.  124°44.69'  W.  (140] 
long.;  long.; 

(106)  42°38.81'  N.  lat.  124''43.09'  W.  (141; 
long.;  long.; 

(107)  42°31.83'  N.  lat.  124°46.23'  W.  (142; 
long.;  long.; 

(108)  42°32.08'  N.  lat.  124°43.58'  W.  (143; 
long.;-  long.; 

(109)  42°30.96'  N.  lat..  124°43.84'  W.  (144 
long.;  long.; 

(110)  42°28.41'  N.  lat.  124°49.17'  W.  (145 
long.;  long.; 

(111)  42°24.80'  N.  lat.  124!45.93'  W.  (146 
long.;                    _  long.; 

(112)  42''19.71'  N.  lat.  124°41.60'  W.  (147 
long.;  long.; 

(113)  42°15.12'  N.  lat,  124°38.34'  W.  (148 
long.;  long.; 

(114)  42°12.35'  N.  lat,  124°38.09'  W.  (149 
long.;  long.; 

{115)42''04.38'N.  lat,  124°36.83'W.  (150 

long.;  long.; 

(116)  41°59.98'  N.  lat,  124°36.80'  W.  (151 
long.;  long.; 

(117)  41°47.79'  N.  lat.,  124°29.48'  W.  (152 
long.;  long.; 

(118)  41°21.01'  N.  lat.,  124°29.01'  W.  (153 
long.;  long.; 

(119)  41''13.50'  N.  lat.,  124°24.40'  W.  (154 
long.;  long.; 

(120)  41°11.00'  N.  lat..  124''22.99'  W.  (155 
long.;                                                -  long.; 

(121)  41°06.69'  N.  lat.,424°23.30'  W.  (156 
long.;  long.; 

(122)  40°54.73'  N.  lat.  124°28.15'  W.  (157 
long.;  long.; 

(123)  40°53.95'  N.  lat,  124°26.04'  W.  (158 
long.;  long.; 

(124)  40°49.96'  N.  lat.,  124°26.04'  W.  (159 
long.;  long 

(125)  40°44.49'  N.  lat,  124°30.81'  W.  (160 
long.;  long.; 

(126)  40°40.58'  N.  lat.,  124°32.06'  W.  (161 
long.;  long.; 

(127)  40°36.09'  N.  lat.,  124°40.11'  W.  (162 
long.;  long.; 

(128)  40°34.19'  N.  lat,_124°41.20'  W.  (163 
long.;  long.; 

(129)  40°32.93'  N.  lat.  124°41.86'  W.  (164 
long.;                      '                                 -  long.; 


40°31.28'N.  lat,  124°40.98' W. 
40°29.68'  N.  lat..  124°38.06'  W. 
40°25.01'  N.  lat.  124°36.36'  W. 
40=22.28'  N.  lat.,  124°31.83'  W. 
"16.96' N.  lat.  124°31.91'W. 
17.59' N.  lat.  124°45.28'W. 
40°13.23'N.  lat,  124°32.40'W. 
40°10.14'N.  lat.  124°24.55'W. 
06.45' N.  lat,  124°19.24'W. 
40°07.08'N.  lat.,  124°17.80' W. 
40°05.55'N.  lat,  124°18.11' W. 
40°04.74'N.  lat,  124°18.11'W. 
40°02.35'N.  lat,  124°16.53' W. 
40°01.13'N.  lat,  124°12.98'W. 
40°01.55'  N.  lat.  124°09.80'  W. 
39°58.54'  N.  lat,  124°12.43'  W. 
39°55.72'N.  lat.,  124°07.44'W. 
39°42.64'  N.  lat,  124°02.52'  W. 
39°35.96'N.  lat,  123°59.47'W. 
39°34.61'N.  lat,  123°59.58' W. 
39°34.79'N.  lat..  123°58.47' W. 
39°33.79'N.  lat.  123°56.77'W. 
39°33.03'  N.  lat.,  123°57.06'  W. 
39°32.20'  N.  lat.  123°59.12'  W. 
39°07.81'N.  lat.,  123°59.06'W. 
39°03.06'  N.  lat,  123°57.77'  W. 
38°52.26'  N.  lat,  123°56.18' W. 
38°50.21'N.  lat,  123°55.48' W. 
38°46.81'N.  lat,  123"'51.49' W. 
38°45.28'N.  lat,  123°51.55' W. 
38°42.76'N.  lat.,  123°49.73'W. 
38°41.53'N.  lat.  123°47.80' W. 
38°41.41'N.  lat.  123°46.74' W. 
38°38.01'N.  lat.,  123°45.74' W. 
38°37.19'  N.  lat,  123°43.98'  W. 


(165)  38°35.26'N.  lat,  123°41.99' W. 
long.; 

(166)  38''33.38'N.  lat,  123°41.76' W. 
long.; 

(167)  38°19.95'  N.  lat,  123°32.90'  W. 
long.; 

(168)  38°14.38'N.  lat.  123°25.51' W. 
long.; 

(169)  38''09.39'N.  lat,  123''24.39' W. 
long.; 

(170)  38°10.09'N.  lat,  123°27.21' W. 
long.; 

(171)  38°03.76'N.  lat.  123°31.90' W. 
long.; 

(172)  38<'02.06'N.  lat.  123°31.26' W. 
long.; 

(173)  38''00.01'N.  lat.  123°29.56' W. 
long.; 

(174)  37''58.07'N.  lat,  123°27.21' W. 
long.; 

(175)  37''55.02'N.  lat.  123°27.44' W. 
long.; 

(176)  37''51.39'N.  lat,  123°25.22' W. 
long.; 

(177).37°43.94'N.  lat,  123°11.49' W. 
long.; 

(178)  37°35.96'N.  lat.  123°02.23'W. 
long.; 

(179)  37°23.48'N.  lat.  122°57.76' W. 
long.; 

(180)  37°23.23'N.  lat,  122°53.78' W. 
long.; 

(181)  37°13.97'N.  lat,  122°49.91' W. 
long.; 

(182)  37°09.98'N.  lat.  122°45.6l'W. 
long.; 

(183)  37°07.38'N.  lat.  122°46.38'W. 
long.; 

(184)  37'"00.64'N.  lat.  122°37.70' W. 
long.; 

(185)  36''57.40'N.  lat.  122°28.36' W. 
long.; 

(186)  36°59.21'N.  lat.  122°25.64' W. 
long.; 

(187)  36°56.90'N.  lat.^  122°25.42' W. 
long.; 

(188)  36°57.43'N.  lat,  122°22.55' W. 
long.; 

(189)  36°55.43'N.  lat.  122°22.43' W. 
long.; 

(190)  36°52.27'N.  lat.  122°13.16'W. 
long.; 

(191)  36°47.10'N.  lat.  122°07.53' W. 
long.; 

(192)  36°47.10'N.  lat..  122°02.08' W. 
long.; 

(193)  36«'43.76'N.  lat,  121°59.15' W. 
long.; 

(194)  36''38.84'N.  lat.  122°02.20' W. 
long.; 

(195)  36°30.82'N.  lat.  122°01.13'  W. 
long.; 

(196)  36°30.94'N.  lat,  122°00.54' W. 
long.; 

(197)  36''25.99'N.  lat,  121°59.50' W. 
long.; 

(198)  36°22.00'N.  lat.  122°01.02' W. 
long.; 

(199)  36°19.01'N.  lat,  122''05.01' W. 
long.; 
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(200)  36°14.73'  N.  lat.,  122°01.55'  W. 
long.; 

(201)  36°14.03'N.  lat,  121°58.09' W. 
long.; 

(202)  36°09.74'N.  lat.,  121°45.01' W. 
long.; 

(203)  36°06.75'N.  lat.,  121°40.73' W. 
long.; 

(204)  35°58.19'N.  lat,  121=34.63' W. 
long.; 

(205)  35°52.21'  N.  lat,  121°32.46'  W. 
long.; 

(206)  35°51.21'  N.  lat,  121°30.94'  W. 
long.; 

(207)  35°46.28'N.  lat.  121°30.29'  W. 
long.; 

(208)  35°33.67'N.  lat,  121°20.09' W. 
long.; 

(209)  35°31.33'N.  lat,  121''15.22' W. 
long.; 

(210)  35°23.29'  N.  lat.,  121°11.41'  W. 
long.; 

(211)  35°15.26'N.  lat,  121°04.49' W. 
long.; 

(212)  35°07.05'  N.  lat,  121°00.26'  W. 
long.; 

(213)  35°07.46'  N.  lat,  120°57.10'  W. 
long.; 

(214)  34''44.29'  N.  lat.,  120°54.28'  W. 
long.; 

(215)  34°44.23'N.  lat,  120°58.27' W. 
long.; 

(216)  34°32.33'N.  lat,  120°50.23' W. 
long.; 

(217)  34°27.00'N.  lat,  120°42.55'W. 
long.; 

(218)  34°17.72'N.  lat,  120°19.26'W. 
long.; 

(219)  34°22.45'N.  lat,  120°12781' W. 
long.; 

(220)  34°21.36'N.  lat.  119°54.88' W. 
long.; 

(221)  34°09.95'N.  lat,  119°46.18'W. 
long.; 

(222)  34°09.08'N.  lat,  119°57.53' W. 
long.; 

(223)  34=07.53' N.  lat,  120°06.35' W. 
long.; 

(224)  34°10.54'  N.  lat,  120°19.07'  W. 
long.; 

(225)  34°14.68'N.  lat,  120°29.48' W. 
long.; 

(226)  34''09.51'N.  lat,  120°38.32' W. 
long.; 

(227)  34°03.06'N.  lat,  120°35.54'  W. 
long.; 

(228)  33°56.39'N.  lat,  120=28.47' W. 
long.; 

(229)  33=50.25' N.  lat,  120=09.43' W. 
long.; 

(230)  33=37.96'  N.  lat.,  120=00.08'  W. 
long.; 

(231)  33=34.52' N.  lat,  119=51.84' W. 
long.; 


(232)  33=35.51' N.  lat,  119=48.49' W. 
long.; 

(233)  33=42.76' N.  lat,  119=47.77' W. 
long.; 

(234)  33=53.62' N.  lat.,  119=53.28' W. 
long.; 

(235)  33=57.61' N.  lat,  119=31.26' W. 
long.; 

(236)  33=56.34' N.  lat,  119=26.04' W. 
long.; 

(237)  33=57.79' N.  lat.,  119=26.85' W. 
long.; 

(238)  33=58.88' N.  lat,  119=20.06' W. 
long.; 

(239)  34=02.65' N.  lat,  119=15.11' W. 
long.; 

(240)  33=59.02' N.  lat,  119=02.99' W. 
long.; 

(241)  33=57.61' N.  lat,  118=42.07' W. 
long.; 

(242)  33=50.76' N.  lat.,  118=37.98' W. 
long.; 

(243)  33=38.41' N.  lat,  118=17.03' W. 
long.; 

(244)  33=37.14' N.  lat,  118=18.39' W. 
long.; 

(245)  33=35.51'  N.  lat,  118=18.03' W. 
long.; 

(246)  33=30.68' N.  lat,  118=10.35' W. 
long.; 

(247)  33=32.49' N.  lat,  117=51.85' W. 
long.; 

(248)  32=58.87' N.  lat,  117=20.36' W. 
long.;  and 

(249)  32=35.53' N.  lat.,  117=29.67' W. 
long. 
***** 

Classification 

These  actions  are  authorized  by  the 
Pacific  Coast  groundfish  FMP  and  its 
implementing  regulations,  and  are  based 
on  the  most  recent  data  available.  The 
aggregate  data  upon  which  these  actions 
are  based  are  available  for  public 
inspection  at  the  Office  of  the 
Administrator,  Northwest  Region, 
NMFS,  (see  ADDRESSES)  during  business 
hours. 

The  Assistant  Administrator  for 
Fisheries  (AA),  NMFS,  finds  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  opportiuiity  for  public 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(B),  because  providing 
prior  notice  and  opportunity  for 
conmient  would  be  impracticable.  It 
would  be  impracticable  because 
affording  prior  notice  and  opportunity 
for  public  comment  would  impede  the 
Agency's  function  of  managing  fisheries 
to  protect  overfished  groundfish  species 
while  allowing  the  harvest  of  more 
abundant  groimdfish  species.  Based  on 


the  best  available  science,  it  is  predicted 
that  harvest  levels  in  the  Pacific  Coast 
groundfish  fishery  exceeded  the  ABC  for 
lingcod  and  the  OY  for  canary  rockfish, 
both  overfished  groimdfish  species, 
during  October.  The  inseason 
adjustments  in  this  document  primarily 
include  increases  to  closed  areas,  or 
RCAs,  and  prohibitions  in  recreational 
groundfish  fisheries  to  minimize  the 
total  mortality  of  canary  rockfish  and 
lingcod  and  allow  for  the  continued 
rebuilding  of  those  overfished  stocks. 
These  inseason  adjustments  must  be 
implemented  in  a  timely  manner  to 
reduce  the  magnitude  of  overfishing  oii 
lingcod  and  the  amoimt  by  which  the 
canary  rockfish  OY  is  exceeded. 
Additionally,  this  inseason  action 
contains  a  correction  to  the  western 
boundary  of  the  trawl  RCA  and  non- 
differential  trip  limits  for  DTS  species. 
This  correction  to  the  trawl  RCA  and 
adjusted  DTS  trip  limits  allow  fishers  to 
access  groundfish  allocations  without 
exceeding  the  OY  for  those  species  and 
with  minimal  effects  on  overfished  or 
depleted  stocks.  Delaying  these 
adjustments  could  prevent  the  industry 
from  obtaining  the  intended  economic 
benefits  associated  with  these 
adjustments.  The  Pacific  Coast 
conmiercial  groundfish  fishery  is 
managed  by  trip  limits  and  area 
closures,  most  of  which  are  based  on  a 
2-month  cumulative  period  (January- 
February,  M£ut:h-April,  May-June,  July- 
August,  September-October,  November- 
December).  Because  the  last  2-month 
cimiulative  period  began  on  November 
1,  2003,  these  actions  should  be 
implemented  as  soon  as  possible  to 
protect  overfished  groundfish  species 
and  allow  access  to  more  abundant 
groundfish  stocks.  The  affected  public 
had  the  oppbrtimity  to  comment  on 
these  actions  at  the  November  3-7, 
2003,  Pacific  Coimcil  meeting  in  Del 
Mar,  CA.  For  these  reasons,  good  cause 
also  exists  to  waive  the  30-day  delay  in 
effectiveness  requirement  of  5  U.S.C. 
553(d)(3). 

These  actions  are  taken  under  the 
authority  of  50  CFR  300.63(a)(3)  and 
660.323(b)(1),  and  are  exempt  from 
review  under  Executive  Order  12866. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  November  21,  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-29584  Filed  11-21-03;  4:50  pm] 
nUJNG  CODE  3S10-a-P 
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rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 
RIN31S0-AH31 

Ucansing  Proceeding  for  the  Receipt 
of  High-Level  Radioactive  Waste  at  a 
Geologic  Repository:  Licensing 
Support  Networic,  Suinnissions  to  the 
Electronic  Docket 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
Rules  of  Practice  applicable  to  the  use' 
of  the  Licensing  Support  Network  (LSN) 
and  the  electronic  hearing  docket  in  the 
licensing  proceeding  on  tibe  disposal  of 
high-level  radioactive  waste  at  a 
geologic  repository.  The  proposed 
amendments  would  establish  the  basic 
requirements  and  standards  for  the 
submission  of  adjudicatory  materials  to 
the  electronic  hearing  docket  by  parties 
to  the  high-level  radioactive  waste 
licensing  proceeding.  The  proposed 
amendments  would  also  address  the 
issue  of  reducing  the  unnecessary 
loading  of  duplicate  documents  on 
individual  participant  Licensing 
Support  Network  dociunent  collection 
servers;  the  continuing  obligation  of 
LSN  participants  to  update  their 
documentary  material  after  the  initial 
certification;  the  Secretary  of  the 
Commission's  determination  that  the 
DOE  license  application  is 
electronically  accessible;  and  the 
provisions  on  material  that  may  be 
excluded  from  the  LSN. 
DATES:  Submit  comments  by  January  12, 
2004.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  conunents 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  conunents 
by  any  one  of  the  following  methods. 
Please  include  the  following  nimiber 
RIN  3150-AH31  in  the  subject  line  of 


your  cc  mments.  Comments  on 
rulema  dngs  submitted  in  writing  or  in 
electro]  dc  form  will  be  made  available 
to  the  I  ublic  in  their  entirety  on  the 
NRC  rulemaking  web  site.  Personal 
information  will  not  be  removed  from 
your  cqnunents. 

Mail  fomnients  to:  Secretaxy,  U.S. 
Nuclea  -  Regulatory  Commission, 
Washii  gton,  DC  20555-0001,  ATTN: 
Rulemi  kings  and  Adjudications  Staff. 

E-mc  il  comments  to:  SECY@nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confira  ling  that  we  have  received  your 
comme  ots,  contact  us  directly  at  (301) 
415-lS  B6.  You  may  also  submit 
comme  Dts  via.  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.llnl.gov. 
Addre^  questions  about  our  rulemaking 
Web  site  to  Carol  Gallagher  (301)  415- 
5905;  e  mail  ca^nrc.gov. 

Ham  '  deliver  comments  to:  11555 
Rockvi  le  Pike,  Rockville,  Maryland 
20852,  between  7:30  am  and  4:15  pm 
Federa  workdays.  (Telephone  (301) 
415-18  66). 

Fax  (  omments  to:  Secretary,  U.S. 
Nuclea  r  Regulatory  Commission  at  (301) 
415-1101. 

Publ  cly  available  dociunents  related 
to  this  iilemaking  may  be  viewed 
electro  lically  on  the  public  computers 
located  at  the  NRC's  Public  Document 
Room  j'DR),  Ol  F21,  One  White  Flint 
North,  tll555  Rockville  Pike,  Rockville, 
Maryla  nd.  The  PDR  reproduction 
contrai  tor  will  copy  documents  for  a 
fee.  Se^cted  dociunents,  including 
commits,  may  be  viewed  and 
dovtmlsaded  electronically  via  the  NRC 
rulemalcing  Web  site  at  http:// 
nileforbm  .llnl.gov. 

Publicly  available  documents  created 
or  recaved  at  the  NRC  after  November 
1, 1999,  are  available  electronically  at 
the  NRp's  Electronic  Reading  Room  at 
http://tnvw.nrc.gov/reading-rm/ 
adamahtml.  From  this  site,  the  public 
can  gam  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  uocuments.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
locatec  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  atl  1-800-397-4209,  301-415-4737 
or  by  e  -mail  to  pdi^ruv.gov. 
FOR  FU  TTHER  INFORMATK)N  CONTACT: 
Franci  i  X.  Cameron,  U.S.  Nuclear 
Regula  tory  Commission,  Washington  DC 


20555-0001,  telephone  (301)  415-1642, 
e-mail  FXC@nic.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission's  regulations  in  10 
CFR  part  2,  subpart  J,  provide  for, 
among  other  things,  the  use  of  an 
electronic  information  management 
system  to  provide  docimients  related  to 
the  high-level  radioactive  waste  (HLW ) 
licensing  proceeding.  Originally 
promulgated  on  April  14, 1989  (54  FR 
14944),  the  information  management 
system  required  by  Subpart  J  is  to  have 
the  following  functions: 

(1)  The  Licensing  Support  Network 
(LSN)  provides  full  text  search  and 
retrieval  access  to  the  relevant 
documents  of  all  parties  and  potential 
parties  to  the  HLW  licensing  proceeding 
in  the  time  period  before  the  U.S. 
Department  of  Energy  (DOE)  license 
application  for  the  repository  is 
submitted; 

(2)  The  NRC  Electronic  Information 
Exchange  (EIE)  provides  for  electronic 
submission  of  filings  by  the  parties,  as 
well  as  the  orders  and  decisions  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  (ASLBP),  during  the  proceeding; 
and 

(3)  The  Electronic  Hearing  Docket 
(EHD)  provides  for  the  development  and 
access  to  an  electronic  version  of  the 
HLW  licensing  proceeding  docket. 

The  creation  of  the  LSN  (originally 
called  the  "Licensing  Support  System") 
was  stimidated  by  the  requirements  of 
Section  114(d)(2)  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA).  This 
provision  sets  as  a  goal  Commission 
issuance  of  a  final  decision  approving  or 
disapproving  issuance  of  the 
construction  authorization  for  a  geologic 
repository  for  HLW  within  three  years  of 
the.  docketing  of  the  DOE  license 
application.  The  Commission 
anticipated  that  the  HLW  proceeding 
would  involve  substantial  numbers  and 
volumes  of  documents  created  by  well- 
informed  parties  on  numerous  and 
complex  issues.  The  Commission 
believed  that  the  LSN  could  facilitate 
the  timely  review  of  DOE's  license 
application  by  providing  for  electronic 
access  to  relevant  dociunents  via  the 
LSN  before  the  license  application  is 
submitted,  rather  than  the  traditional, 
and  potentially  time-consuming, 
discovery  process  associated  with  the 
physical  production  of  documents  after 
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a  license  application  is  submitted.  In 
addition,  the  Commission  believed  that 
early  access  to  these  documents  in  an 
electronically  searchable  fonn  would 
allow  for  a  thorough  and  comprehensive 
technical  review  of  the  license 
application  by  all  parties  and  potential 
parties  to  the  HLW  licensing 
proceeding,  resulting  in  better  focused 
contentions  in  the  proceeding.  The  LSN 
would  also  facilitate  agency  responses 
to  Freedom  of  hiformation  Act  (FOIA) 
requests  by  providing  the  public  with 
electronic  access  to  relevant  documents. 

The  cxurent  requirements  in  10  CFR 
2.1003(a)  require  the  DOE  to  make  its 
documentary  material  available  to  other 
potential  parties  and  the  public  in 
electronic  form  via  the  LSN  no  later 
than  six  months  in  advance  of  DOE's 
submission  of  its  license  application  to 
the  NRC.  The  NRC  must  make  its 
documentary  material  available  in 
electronic  form  via  the  LSN  no  later 
than  thirty  days  after  the  DOE 
certification  of  compliance.  All  other 
participants  must  make  their  documents 
available  in  electronic  form  no  later 
than  ninety  days  after  the  DOE 
certification  of  compliance.  Originally, 
the  LSN  was  conceived  of  as  a  large, 
centralized  information  management 
system  administered  by  what  was  then 
called  the  Licensing  Support  System 
Administrator  (now  the  LSN 
Administrator).  To  take  advantage  of  the 
advances  in  technology  that  occurred 
since  the  promulgation  of  the  original 
rule,  the  Commission  revised  the  rule  to 
use  the  Internet  to  link  geographically 
dispersed  sites  rather  than  relying  on  a 
complex  and  expensive  centralized 
system  (63  PR  71729;  December  30, 
1998). 

The  proposed  amendments  would 
address  a  number  of  aspects  of  the 
ciurent  rules: 

•  The  requirements  and  standards  for 
a  party's  submissions  to  the  electronic 
docket  for  the  HLW  licensing 
proceeding; 

•  Those  provisions  that  could  result 
in  the  loading  of  duplicate  documents 
on  individual  participant  LSN 
dociunent  collection  servers; 

•  The  provisions  related  to  the 
Secretary  of  the  Commission's 
determination  that  the  DOE  license 
appUcation  is  electronically  accessible; . 

•  Those  provisions  related  to  the 
continiiing  obligation  of  LSN 
participants  to  update  their 
documentary  material;  and 

•  Those  provisions  on  material  that 
may  be  excluded  from  the  LSN. 

The  Commission  has  consiUted  the 
LSN  Advisory  Review  Panel  (LSNARP) 
on  the  docxunent  format  standards  and 
the  document  duplication  issues  that 


are  the  subject  of  these  proposed 
revisions.  'The  Commission,  which 
appreciates  the  advice  of  the  LSNARP 
on  these  items,  anticipates  additional 
interaction  with  the  LSNARP  on  matters 
raised  in  the  proposed  rule,  and  will 
further  evaluate  any  LSNARP  advice  in 
conjunction  with  its  evaluation  of  the 
public  comments  received  on  these 
proposed  revisions. 

n.  Submissions  to  the  Electronic  Docket 
for  the  Hearing 

As  noted,  one  of  the  objectives  of  the 
regulations  in  10  CFR  Part  2,  Subpart  J 
is  to  provide  for  electronic  submission 
of  filings  by  the  parties,  as  well  as  the 
orders  and  decisions  of  the  ASLBP, 
during  the  proceeding.  The  objective  of 
this  function  is  to  reduce  the  time  that 
it  takes  to  serve  filings  by  substituting 
electronic  transmission  for  the  physical 
mailing  of  filings  that  is  typically  used 
in  NRC  licensing  proceedings. 
Shortening  the  amount  of  time  for 
certain  activities  diuing  the  hearing 
process  will  support  the  NRC's  efforts  to 
meet  the  schedide  in  the  NWPA. 
Section  2.1013(c)(1)  requires  that  all 
filings  in  the  HLW  licensing  proceeding 
be  transmitted  electronically  (emphasis 
added)  by  the  submitter  to  the  Presiding 
Officer,  the  parties,  and  the  Secretary  of 
the  Commission.  The  Commission 
believes  that  the  majority  of  these  filings 
will  consist  of  simple  dociunents  that 
can  be  readily  transmitted  by  EIE. 
However,  after  further  considering  the 
natiire  of  some  of  the  documents  3iat 
may  be  submitted  by  the  parties  during 
the  proceeding,  the  Commission 
believes  that  it  is  necessary  to  specify 
requirements  for  submitting  large  and/or 
complex  dociunents. 

Large  dociunents  consist  of  electronic 
files  that,  because  of  their  size,  create 
challenges  for  both  the  NRC  staff, 
potential  parties  and  the  public  when 
transmitting,  viewing,  or  downloading 
the  document  (e.g.,  significant  delays  in 
transmission,  uploading,  or 
downloading  times).  The  Commission 
anticipates  that  the  potential  license 
application  and  some  filings  in  the  HLW 
adjudicatory  proceeding  will  be  of  a  size 
that  will  create  transmission,  viewing, 
or  downloading  challenges.  In 
electronic  format,  some  of  these  files 
could  be  up  to  several  hundreds  of 
megabytes  (MB)  in  size.  Examples  of 
potential  large  documents  are: 

•  DOE  Site  Characterization  Plan 

•  DOE  License  Application  and 
supporting  materials 

•  DOE  Environmental  Impact 
Statement 

•  Adjudicatory  documents  {e.g., 
motions,  responses,  transcripts, 
exhibits,  and  orders) 


Additionally,  any  or  all  of  these  types 
of  documents  could  contain  embedded 
photographs,  charts,  tables,  and  other 
graphics. 

Complex  documents  consist  (entirely 
or  in  part)  of  electronic  files  having 
substantial  portions  that  are  neither 
textual  nor  image  in  natiue.  For 
example,  these  types  of  specialized 
documents  may  include: 

•  Executable  files,  which  can  be 
opened  (run)  to  execute  a  programmed 
series  of  instructions  on  a  computer  or 
network; 

•  Runtime  executable  software, 
which  generally  is  operational  upon 
demand  without  being  installed  on  a 
computer  or  network; 

•  Viewer  or  printer  executable 
software  that  causes  images  to  be 
displayed  on  the  computer  monitor  or 
pages  to  print  on  an  attached  printer; 

•  Files  fiom  a  dynamic  link  library 
(.dll).  which  are  a  collection  of  small, 
bundled  executable  programs  that  each 
provide  one  or  more  distinctive 
functions  used  by  application  programs 
and  operating  systems  and  are  available 
when  needed  by  applications  or " 
operating  systems; 

•  Large  data  sets  associated  with  an 
executable;  and 

•  Actual  software  code  for  analytical 
programs  that  a  party  may  intend  to 
introduce  into  the  proceeding. 

As  part  of  complex  document 
submittals,  the  NRC  anticipates 
receiving  files  that — 

(1)  Due  to  their  file  size,  may  preclude 
easy  transmission,  retrieval,  and  use;  or 

(2)  May  require  specialized  software 
and/or  hardware  for  faithful  display  and 
subsequent  use;  and 

(3)  May  not  be  suitable  for  inclusion 
in  a  "generic"  file  format  such  as  the 
Adobe"  Acrobat  Portable  Document 
Format  (PDF). 

Examples  of  files  that  could  be  part  of 
a  complex  dociunent  are: 

•  Maps. 

•  Databases. 

•  Simulations. 

•  Audio  files. 

•  Video  files. 

•  Executable  programs. 

Some  of  the  problems  posed  by  the 
electronic  transmission  of  these  largeor 
complex  documents  are: 

Electronic  Submission  Process 

When  submitted  via  the  Internet,  very 
large  documents  or  files  can  cause 
"time-out"  problems  for  computers  at 
either  end  of  the  transfer,  resulting  in  a 
failed  or  canceled  transfer.  Time-outs 
occur  when  a  computer  program 
terminates  prematurely,  sometimes 
because  the  computer  notices  a  lapse  in 
interaction  with  the  user  during  the  long 
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amount  of  time  needed  to  transfer  a 
large  document.  Transmission  times  are 
dependent  on  the  speed  of  the  sender's 
communication  device  and  the 
technology  used  by  the  Internet  service 
provider.  Large  documents  or  files 
require  lengthy  transmission  times 
during  which  the  potential  for  error 
conditions  or  other  service  interruptions 
increases  in  direct  proportion  to  the 
time  the  communication  link  must  be 
maintained.  Service  interruptions  can 
result  from  human  error,  excessive 
network  traffic,  or  network  component 
failure  that  prevent  users  from 
communicating  with  other  users  or 
networks  Over  a  local  network 
connection  or  the  Internet.  The  time-out 
problems  could  affect  each  party  who 
receives  the  documents  as  part  of  the 
swvice  of  a  filing.  The  actual  transfer 
times  for  very  large  documents  or  files 
may  approach  24  hours  using  standard 
Internet  File  Transfer  Protocol  (FTP) 
routines.  In  terms  of  ensuring 
timeliness,  this  may  not  be  a  significant 
improvement  over  the  use  of  an 
overnight  courier  to  send  the  files  on 
optical  storage  media  (e.g.,  CD-ROM). 

Access  to  Large,.  Complex  Documents  in 
the  Electronic  Hearing  Docket  (EHD) 

Keeping  a  large  document  together  in 
one  very  large  file  may  allow  users  to 
easily  search  for,  retrieve,  and  analyze 
the  document  in  its  entirety,  but  may 
result  in  service  interruption  problems 
similar  to  those  described  above.  This  is 
particularly  true  if  a  user  wants  to 
download  the  image  file  of  one  of  these 
large  documents.  Retrieval  time  will  be 
unacceptably  slow,  or  will  result  in  a 
time-out  problem  with  the  user's 
Internet  connection.  Users  of  the  EHD 
may  encounter  comparable  download 
delays  because  of  the  file  size  of  large 
or  complex  documents  and,  depending 
on  the  nature  of  the  file,  the  file  may  not 
be  executable  on  a  user's  desktop 
personal  computer  because  of 
configuration,  memory,  display,  or  other 
technical  problems. 

Use  of  Large,  Complex  Documents  in  a 
Hearing  Room 

,  Large  documents  may  be  pre-filed  in 
their  entirety  as  potential  exhibits  in  the 
hearing  docket;  however,  in  the  hearing 
room,  it  is  possible  that  only  portions  of 
such  documents,  i.e.,  chapters,  pages,  or 
paragraphs  will  be  offered.  In  a  dynamic 
and  fast-paced  hearing  room 
environment,  it  would  not  be  desirable 
to  delay  the  proceeding  to  wait  for  a 
large  file  to  load;  navigate  to  the  desired 
chapters,  pages,  or  paragraphs;  and  then 
extract  the  appropriate  selection  for  use 
in  the  proceeding.  Complex  documents 
may  also  require  specialized  hardware 


and/or 


software  to  execute  software 
files  and  access  their  associated 


program 
data. 

OfftciaiRecord  and  Federal  Records 
Managt  ment  Considerations 

For  b  ath  large  and  complex 
documt  ints,  the  NRC  must  consider  the 
need  to  generate  an  official  record  of  the 
procee<  ing  for  use  in  potential  appellate 
enviror  ments,  see  10  CFR  2.1013(a), 
and  for  venerating  an  Official  Agency 
Record  'OAR)  version  of  the  docketed 
materia  s  for  retirement  to  the  National 
Archives  and  Records  Administration 
(NARA).  Each  of  these  situations 
required  the  ability  to  reassemble  the 
record  version  of  the  docimientary 
material  (excluding  software 
executa  lies),  independent  of  the  media 
or  softv  are  initially  used  to  create  it, 

In  rei  ponse  to  these  potential 
probleo  is,  the  Commission  is  proposing 
a  revise  d  framework  for  the  submission 
of  filinj  s  during  the  HLW  licensing 
proceec  ing.  This  revised  framework  is 
based  o  a.  segmenting  large  documents 
using  manageable  file  size  units  to 
reduce  the  potential  for  interruption  or 
delay  ii  transmission,  uploading,  or 
downla  ading.  For  example,  large 
docimu  nts  could  be  segmented  into 
pieces,  Which  correspond  to  the 
organization  (chapters  or  sections)  of  the 
document,  in  order  to  address  the 
transfer  and  retrieval  performance 
problems  discussed  above.  The  author 
of  the  qocument  would  be  in  the  best 
positioi  to  break  up  document  files  into 
usable  Kgments  without  adversely 
impactaig  the  organization  or  content  of 
the  doc  mient. 

The  <  lectronic  submission  of  filings  in 
the  HL^  V  licensing  proceeding  must  be 
made  v  a  the  Internet  using  the  NRC 
EIE,  wqen  practicable.  The  EIE  is  an 
electronic  transfer  mechanism  being 
establiaied  by  the  NRC  for  electronic 
transmission  of  documents  to  the 
agency  Via  the  Internet.  EIE  provides  for 
the  traiismission  of  documents  in  a 
verifiatae  and  certifiable  mode  that 
includoB  digital  signatures. 

The  proposed  amendments  would 
revise  §2.1001  to  estabhsh  three 
categories  of  electronic  filings  for 
purposes  of  the  HLW  licensing 
proceec  ing  and  would  revise 
§  2.101: 1(c)(1)  to  specify  the  submission 
require;  nents  for  these  three  categories 
of  elect  "onic  filings. 

"Sim  ole  documents"  are  textual  or 
graphiq  oriented  material  that  are  less 
than  50  megabytes  (MB)  in  size.  These 
documents  are  transmitted 
electroi  ically  via  EIE  as  contemplated 
by  the  <  urrent  10  CFR  2.1011.  Test 
results  lave  demonstrated  that  50  MB  is 
a  reasoi  table  size  for  downloadii^  files 


across  wide  area  networks  orirom  the 
Internet  via  phone  lines. 

"Large  documents"  are  those  that 
have  textual  or  graphic  oriented 
material  larger  tiian  50  MB  in  size. 
Under  proposed  §  2.1013(c)(l)(ii),  these 
documents  must  be  suhnjitted  via  the 
EIE  in  miUtiple  transmissions  of  50  MB 
each.  The  large  document  submission 
may  also  be  supplemented  with  a 
courtesy  copy  on  optical  storage  media 
to  provide  NRC  staff,  parties,  and 
interested  governmental  participants  in 
the  HLW  licensing  proceeding  with  a 
useful  reference  copy  of  the  document. 
For  purposes  of  the  NRC  staff  review  of 
the  DOE  license  application,  as  opposed 
to  an  electronic  submission  to  the 
adjudicatory  docket,  the  requirements 
for  DOE's  submission  of  the  license 
application  are  already  specified  10  CFR 
63.22  of  the  Commission's  regulations. 
Section  63.22(a)  specifies  that  the 
application,  any  amendments  to  the 
application,  and  an  accompanying 
environmental  impact  statement  and 
any  supplements,,  must  be  signed  by  the 
Secretary  of  Energy  or  the  Secretary's 
representative  and  must  be  filed  with 
the  Director  in  triplicate  on  paper  and 
optical  storage  media.  In  addition,  10 
CFR  63.22(b)  requires  that  30  additional 
copies  of  the  license  application  be 
submitted  on  paper  and  optical  storage 
media. 

"Complex  documents"  are  any 
combination  of  the  following: 

•  Textual  or  graphic-oriented 
electronic  files 

•  Electronic  files  that  caimot  be 
segmented  into  50  MB  files 

•  Other  electronic  objects,  such  as 
computer  programs,  simulations,  video, 
audio,  data  files,  and  files  with  special 
printing  requirements. 

Under  proposed  §  2.1013(c)(l)(iii), 
those  portions  of  complex  documents 
that  can  be  electronically  submitted 
through  the  EIE,  again  in  SO  MB  or  less 
segments,  will  be  transmitted 
electronically.  Those  portions  that  are 
not  amenable  to  electronic  transmission 
will  be  delivered  on  optical  storage 
media.  The  optical  storage  media  must 
include  the  complete  dociunent,  i.e., 
include  the  portions  of  the  document 
that  have  been  delivered  via  the  EIE. 

In  addition  to  these  proposed 
revisions,  §  2.1013  (c)(1)  would  also  be 
amended  to  require  the  foUovvring: 

•  Electronic  submissions  must  have 
300  dots  per  inch  (dpi)  as  the  minimum 
resolution  for  bi-tonal,  color,  and 
grayscale  resolution. 

•  Electronic  submissions  must  be  in 
the  appropriate  PDF  output  format. 
These  formats  and  their  use  are: 
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•  PDF— Formatted  Text  and 
Graphics — use  for  textual  documents 
converted  from  native  applications 

•  PDF — Searchable  Image  (Exact) — 
use  for  textual  documents  converted 
from  scanned  documents  + 

•  PDF — Image  Only — use  for  gra- 
phic-, image-,  and  forms-oriented 
documents 

Tagged  Image  File  Format  (TIFF) 
images  and  the  results  of  spreadsheet 
applications  will  need  to  be  converted 
to  PDF,  except  in  those  rare  instances 
where  PDF  conversion  is  not 
practicable.  Spreadsheets  may  be 
submitted  using  Microsoft®  Excel, 
Corel®  Quattro  Pro,  or  Lotus®  123. 

•  Electronic  submissions  to  the 
hearing  docket  cannot  contain  any 
hyperlinks  to  other  documents  or  Web 
sites.  Electronic  submissions  to  the 
hearing  docket,  however,  may  contain 

•  hyperlinks  within  a  single  PDF  file,  if 
those  links  are  created  using  PDF 
authoring  software.  Hyperlinks  are 
electronic  links  that  allow  a  user  to 
automatically  access  a  dociunent  or  web 
site  by  clicking  on  the  hyperlink.  The 
existing  NRC  Dociunent  Management 
System  used  as  the  basis  for  the 
electronic  hearing  docket  does  not 
accept  hyperlinks  to  other  documents  or 
websites.  Even  if  the  NRC  Document 
Management  System  were  changed  in 
the  future  to  include  a  hyperlink 
capability,  questions  about  the  integrity 
of  the  Commission's  electronic  hearing 
docket  might  arise  if  the  hyperlink  in  a 
document  did  not  function.  This  could 
happen  because  either  a  "hyperlinked" 
website  is  not  operating  or  a 
"hyperlinked"  document  is  not 
included  in  the  electronic  hearing 
docket.  Fvulhermore,  it  is  uncertain 
whether  NARA  will  accept  as  an  official 
record  documents  containing  hyperlinks 
to  other  dociunents  or  web  sites. 

•  Electronic  submissions  must  be  free 
of  any  secm-ity  restrictions  imposed  by 
the  author  (proposed  §  2.1013(c)(l)(vii)). 

Additional  infonnation  on  the 
submission  of  these  filings  will  be 
provided  in  a  guidance  document  from 
the^^IRC.  See  "Guidance  for  Submission 
of  Electronic  Docket  Materials  Under  10 
CFR  Part  2,  Subpart  J",  U.S.  Nuclear 
Regulatory  Commission,  October,  2003. 
The  Guidance  document  is  available  on 
the  NRC  Web  site  [http://www.nrc.gov). 
The  NRC  expects  parties,  interested 
governmental  participants,  and 
potential  parties  to  use  the  detailed 
instructions  in  the  Guidance  dociunent 
to  ensure  that  their  electronic  filings  are 
effectively  submitted.  Areas  covered  by 
the  guidance  document  address  the 
need  for  and  format  of  the  transmittal 
letter  for  electronic  filings,  file  naming 
conventions,  copyrighted  information, 


and  instructions  on  sensitive  or 
classified  information. 

The  proposed  revisions  would  also 
clarify  the  responsibility  of  the 
Secretary  of  the  Commission,  under 
§§  2.1012(a)  and  2.1013  (a)(2).  to 
determine  if  the  DOE  license 
application  for  a  HLW  repository  can  be 
properly  accessed  under  the 
Commission's  "electronic  docket  rules". 
Under  §  2.1012(a),  the  DOE  license 
appUcation  cannot  be  docketed  unless 
the  Secretary  of  the  Commission  finds 
that  it  can  be  effectively  accessed.  The 
proposed  revisions  would  not  change 
this  requirement.  However,  the 
Commission  is  clarifying  that  this 
compliance  requirement  refers  to  the 
accessibility  of  the  DOE  license 
appUcation  as  part  of  the  NRC  staff 
licensing  docket  rather  than  the 
Commission's  hearing  docket  (emphasis 
added).  This  is  consistent  with 
traditional  NRC  practice  where  a  license 
application  is  part  of  the  NRC  staff 
licensing  docket  but  is  not  added  to  the 
Commission's  hearing  docket  unless  a 
party  offers  all  or  part  of  the  license 
application  as  evidence.  Sections 
2.1012(a)  and  2.1013(a)(2)  would  be 
revised  to  specify  that  the  Secretary's 
determination  on  electronic 
accessibility  would  be  based  on  whether 
the  DOE  license  application  could  be 
effectively  accessed  through  the 
Commission's  Agencywide  Document 
Access  and  Management  System 
(ADAMS)  rather  than  the  electronic 
hearing  docket. 

m.  Documentary  Material 

Section  2.1003  of  the  current  LSN  rule 
requires  a  party,  a  potential  party,  or  an 
interested  governmental  participant 
(hereinafter  "participant")  to  make  its 
docimientary  material  available  in 
electronic  form.  The  definition  of 
"dociunentary  material"  includes 
material  prepared  by  an  individual 
participant,  for  example,  all  reports  or 
studies  prepared  by,  or  on  behalf  of,  a 
participant.  It  also  includes  other 
material  in  the  possession  of  the 
participant  on  which  the  participant 
intends  to  rely  and/or  cite  in  support  of 
its  position  in  the  HLW  Ucensing 
proceeding  or  that  doesn't  support  its 
position.  This  provision  can  be  read  to 
obligate  a  party  who  possesses  a 
document  prepared  by  another 
participant  to  make  that  dociunent 
available  on  its  LSN  document 
collection  server  even  though  it  is 
already  available  on  the  LSN  document 
collection  server  of  the  party  who  had 
prepared  the  document.  For  example, 
under  this  interpretation  a  document 
prepared  by  DOE  would  not  only  need 
to  be  available  through  the  centralized 


LSN  Web  site  from  the  DOE  LSN 
document  collection  server,  but  also 
from  the  LSN  dociunent  collection 
server  of  other  participants.  Without 
compromising  the  objective  of  ensuring 
that  all  documentary  material  is 
available  on  the  LSN,  the  Commission 
beheves  that  it  would  be  beneficial  to 
eliminate  or  at  least  significantly  reduce 
the  loading  of  duplicate  documents. 
Reducing  duplication  will  not  only 
alleviate  burdens  on  the  participants, 
but  will  also  make  search  and  retrieval 
of  the  LSN  collection  more  efficient. 
Therefore,  the  proposed  amendment  to 
§  2.1003(a)(1)  would  allow  a  LSN 
participant  to  avoid  loading  a  document 
created  by  another  LSN  participant  if 
that  document  has  already  been  made 
available  by  the  LSN  participant  who 
created  the  document  or  on  whose 
behalf  the  document  was  created. 
U,  in  the  process  of  eliminating 
duplicate  documents,  an  LSN 
participant  identifies  a  document  which 
the  creator  of  that  document  has  not 
included  on  its  LSN  document 
collection  server,  as  a  practical  matter, 
the  participant  who  identified  the 
document  should  include  it  on  its  LSN 
document  collection  server,  as  well  as 
notifying  the  creator  of  the  dociunent 
that  it  is  taking  that  action.  Moreover,  in 
such  circumstances,  it  is  not  apparent 
what  purpose  would  be  served  by 
raising  the  issue  before  the  Pre4icense 
application  Presiding  Officer  (PAPO) 
unless  the  documentary  material  has 
some  readily  apparent  significance  as  a 
Class  2  document  (as  delineated  in  the 
discussion  below)  or  a  significant 
number  of  "missing"  documents  were 
identified  with  regard  to  a  particular 
LSN  participant,  so  as  to  raise  the  issue 
of  a  concerted,  deliberate  effort  not  to 
comply  with  the  regulations. 

The  Commission  is  also  proposing  to 
amend  §  2.1003  by  adding  a  new 
paragraph  (e)  to  this  section.  Proposed 
§  2.1003(e)  would  require  LSN 
participants  to  supplement  the 
documentary  material  provided  under 
§  2.1003(a)  in  its  initial  certification 
with  documentary  material  produced 
after  that  event.  While  much  of  an  LSN 
participant's  documentary  material  will 
be  made  available  early,  it  is  reasonable 
to  expect  that  additional  material  will 
be  created  after  the  initial  compliance 
period  specified  in  §2. 1003(a).  In 
addition,  the  ongoing  performance 
confirmation  program  required  of  DOE 
by  §63.131  of  the  Commission's 
regulations  will  generate  additional 
documentary  material  after  the  license 
application  is  docketed.  In  addition, 
during  the  proceeding,  the  Atomic 
Safety  and  Licensing  Board  can  always 
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direct  that  additional  discovery  must 
take  place. 

Finally,  the  Commission  is  providing 
further  ii^rmation  and  a  clarification 
on  the  responsibilities  of  LSN 
participants  in  regard  to  the  three 
classes  of  documentary  material  in 
$2. 1001.  These  three  classes  are: 

1.  Any  information  on  which  a  party, 
potential  party,  or  interested 
governmental  participant  intends  to  rely 
and/or  cite  in  support  of  its  position  in 
the  HLW  proceeding; 

2.  Any  information  that  is  known  to, 
and  in  the  possession  of,  or  developed 
by  the  party  that  is  relevant  to,  but  does 
not  support,  that  information  noted  in 
item  1  or  that  party's  position;  and 

3.  All  reports  and  studies  prepared  by 
or  on  behalf  of  a  potential  party, 
interested  governmental  participant,  or 
party,  including  all  related  "circulated 
drafts"  relevant  to  the  license 
application  and  the  issues  set  forth  in 
the  Topical  Guidelines,  regardless  of 
whether  they  will  be  relied  upon  or 
cited  by  a  party. 

The  first  two  classes  of  docuimentary 
material  are  tied  to  a  "reliance" 
criterion.  Reliance  is  fundamentally 
related  to  a  position  that  a  party  in  the 
HLW  licensing  proceeding  will  take  in 
regard  to  oempliance  with  the 
Commission  regulations  on  the  issuance 
of  a  construction  authorization  for  the 
repository.  These  compliance  issues 
take  the  form  of  "contentions"  of  law  or 
feet  that  a  party  has  successfully  had 
admitted  for  litigation  in  the  HLW 
proceeding  under  §  2.1014(a)(2)  of  the 
regulations.  The  third  class  of  material,' 
"reports  and  studies  prepared  for  or  on 
behalf  of  the  potential  party,  *  *    *"has 
meaning  independent  of  any 
contentions  that  might  be  offered.  The 
material  in  this  class  must  be  available 
on  the  LSN  regardless  of  whether  it  has 
any  relation  to  a  contention  offered  at 
the  hearing.  It  is  also  a  likely  source  of 
the  material  that  a  party  would  use  to 
develop  its  contentions.  "Reports"  and 
"studies"  wiU  also  include^e  basic 
documents  relevant  to  licensing  such  as 
the  DOE  environmental  impact 
statement,  the  NRC  Yucca  Moimtain 
Review  Plan,  as  well  as  other  reports  or 
studies  prepared  by  a  LSN  participant  or 
its  contractor. 

To  &11  within  the  definition  of 
"documentary  material",  reports  or 
studies  must  have  a  nexus  to  both  the 
license  application  (emphasis  added) 
and  the  Topical  Guidelines  contained  in 
NRC  Regulatory  Guide  3.69.  This  dual 
requirement  is  designed  to  ensure  that 
LSN  participants  do  not  have  to 
identify,  and  include  as  documentary 
material,  reports  or  studi^  that  have  no 
bearing  on  the  DOE  license  application 


for  a  ge  )logic  repository  at  the  Yucca 
Mounts  in  site,  such  as  reports  or  studies 
on  othe  r  potential  repository  sites  or  on 
issues  ( utside  of  the  NRC  licensing 
criteria4  In  addition,  §63.21  of  the 
Commission's  regulations  requires  that 
the  DOE  Environmental  Impact 
Statement  (EIS)  must  accompany  the 
license  [cipplication.  Therefore,  reports 
and  stu  lies  relevant  to  issues  addressed 
by  the  1  >0E  EIS  must  also  be  made 
availab  e  as  Class  3  documentary 
materia  .  This  is  also  consistent  with  the 
covera§  e  of  the  Topical  Guidelines. 

To  as  sist  participants  in  identifying 
dociun(  ntary  material  that  may  be 
relevan :  to  the  futiu^  license  application 
in  the  t  me  period  before  it  is  submitted, 
the  Cod  unission  is  recommending  that 
LSN  pa  -ticipants  use  the  NRC  Yucca 
Mounta  in  Review  Plan  (NUREG-1804, 
Rev.  2,  uly,  2003)  as  a  guide.  The  Yucca 
Mounts  in  Review  Plan  provides 
guidant  e  to  the  NRC  st«^  on  evaluating 
the  DO]  I  license  application.  As  such,  it 
anticipi  ites  the  form  and  substance  of 
the  DO!  I  license  application  and  can  be 
used  as  a  reliable  guide  for  identifying 
documi  ntary  material. 

The  ( lommission  also  notes  that  the 
history  of  the  LSN  and  its  predecessor, 
the  Licensing  Support  System,  makes  it 
apparent  it  was  the  Commission's 
expect^ion  that  the  LSN,  among  other 
things,  would  provide  potential 
particij  ants  with  the  opportunity  to 
frame  f(  icused  and  meaningful 
contentions  and  to  avoid  the  delay 
potentially  associated  with  document 
discove  ry,  by  requiring  parties  and 
potenti  J  parties  to  the  proceeding  to 
make  a  1  their  Subpart  J-defined 
documt  ntary  material  available  through 
the  LSN  prior  to  the  submission  of  the 
DOE  application.  These  piuposes  still 
obtain.  Nonetheless,  the  Commission  is 
clarifyiiig  that,  because  the  full  scope  of 
coveraae  of  the  reliance  concept  will 
only  become  apparent  after  proffered 
contentions  are  admitted  by  the 
Presiding  Officer  in  the  proceeding,  an 
LSN  participant  would  not  be  expected 
to  identify  specifically  which  of  its 
documf  nts  fall  within  either  Class  1  or 
Class  2  documentary  material  in  the  pre- 
license  application  phase. 

In  th  s  regard,  the  Commission  still 
expects  sdl  participants  to  make  a  good 
faith  ef  brt  to  include  on  their  LSN 
documi  int  collection  servers  ail  of  the 
Class  1  and  Class  2  documentary 
material  that  reasonably  can  be 
identified  by  the  date  specified  for 
initial  Compliance  in  ^  2.1003(a)  of  the 
Commi  ision's  regiilations.  Thereafter,  in 
conjuni  :tion  with  its  license  application 
submis  tion,  DOE  would  be  required  to 
supple]  aent  its  Class  land  Class  2 
documi  ints  to  the  degree  the  application 


makes  it  apparent  the  scope  of  the  DOE 
dociunentary  material  in  those  classes 
had  changed,  a  process  that  might  well 
be  repeated  by  ail  parties  following  the 
admission  of  contentions.  Finally,  as 
part  of  the  regular  post-contention 
admission  discovery  process  under 
§  2.1018,  a  party  could  be  required  to 
identify  the  specific  documents  that 
comprise  its  Class  1  and  Class  2 
documentary  material.  As  a 
consequence,  while  it  is  not  possible  to 
say  there  are  no  special  circumstances 
that  woidd  necessitate  a  ruling  by  the 
PAPO  on  the  availability  of  a  particular 
dociunent  in  the  pre-license  application 
stage  bsised  on  its  Class  1  or  Class  2 
status,  disputes  over  Class  1  and  Class 
2  documentary  material  generally  would 
be  of  a  type~that  would  be  more 
appropriately  raised  before  the 
Presiding  Officer  designated  in  the 
Notice  of  Hearing  during  the  fifteen 
months  following  the  admission  of 
contentions  that  are  allotted  to  the  NRC 
staff  to  complete  the  Safety  Evaluation 
Report  in  its  entirety. 

IV.  Exclusions 

The  Commission  has  reviewed  its 
procedural  rules  for  the  HLW  licensing 
proceeding,  including  the  LSN 
requirements,  to  sissess  whether  they 
appropriately  reflect  the  evolution  of  the 
relevant  technology,  law,  and  policy 
since  the  rules  were  originally 
promulgated  in  1987,  being  mindful  of 
a  recent  report  by  the  House  Committee 
on  Appropriations,  issued  July,  2003, 
expressing  concern  on  the  extent  of 
documentation  that  DOE  may  be 
required  to  provide  as  part  of  the  LSN. 
The  Committee  encouraged  the 
Commission  to  review  its  regulatory 
requirements  regarding  the  LSN  to 
ensure  that  they  do  not  require  the 
duplication  of  information  otherwise  - 
easily  obtainable,  focus  on  information 
that  is  truly  relevant  to  the  substantive 
decisions  that  will  have  to  be  made,  and 
establish  a  time  frame  in  accord  with 
the  traditional  conduct  of  an 
adjudicatory  proceeding.^  Based  on  our 
review,  the  Commission  has  determined 
that  the  LSN  rule  could  be  further 
revised  to  address  the  Committee's 
concerns,  while  still  maintaining  the 
overall  purpose  and  functionality  of  the 
LSN. 

The  Commission  is  proposing  to 
revise  §  2.1005  of  the  rule  to  specify  an 
additional  category  of  documents, 
"congressional  correspondence",  that 
may  be  excluded  fi'om  the  LSN.  Section 
2.1005  of  the  Commission's  regulations 
establishes  several  categories  of 
documents  that  do  not  have  to  be 


1  H.R.  Rep.  No.  108, 108th  Cong.  1st  Sess.  (2003). 
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entered  into  the  LSN,  either  under  the 
documentary  mateilal  requirements  of 
•  §  2.1003,  or  under  the  derivative 
<liscovery  provisions  of  §  2.1019.  These 
include  materials  that  are  either  widely 
available  or  do  not  have  any  significant 
relevance  to  the  issues  that  might  be 
litigated  in  the  HLW  licensing 
proceeding.  The  Commission  is 
proposing  to  add  "correspondence 
between  a  party,  potentisd  party,  or 
interested  governmental  participant  and 
the  Congress  of  the  United  States'  to 
these  exclusions.  This  reflects  the 
Commission's  current  judgment  that 
this  type  of  material  will  not  have  a 
significant  bearing  on  repository 
licensing  issues.  Much  of  this  material 
either  relates  to  budgetary  issues  or  is 
merely  a  reiteration  of  an  agency 
primary  docimient.  It  would  normally 
not  be  the  source  of  material  that  a  party 
would  rely  on  for  its  case  in  the  hearing 
or  as  a  somt:e  of  material  that  would  be 
contrary  to  such  reliance  information. 
However,  the  material  directed  to 
Federal  entities  will  still  be  available  as 
part  of  the  normal  Federal 
recordkeeping  requirements.  If  a 
particular  item  of  Congressional 
correspondence  does  become  relevant  to 
a  contention  admitted  in  the  HLW 
proceeding,  it  can  be  made  available  at 
that  time.  The  Commission  does  not 
anticipate  that  any  disputes  over  this 
clearly  and  narrowly  defined  exclusion 
would  be  brought  before  the  PAPO. 

Plain  Language 

The  Presidential  memorandum  dated 
June  1, 1998,  entitled,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
published  Jime  10, 1998  (63  FR  31883). 
In  complying  with  this  directive, 
editorial  changes  have  been  made  in 
these  proposed  revisions  to  improve  the 
organization  and  readability  of  the 
existing  language  of  the  paragraphs 
being  revised.  These  types  of  changes 
are  not  discussed  further  in  this 
document.  The  NRC  requests  comments 
on  the  proposed  rule  specifically  with 
respect  to  the  clarity  of  the  language 
used.  Comments  should  be  sent  to  the 
address  listed  under  the  ADDRESSES 
caption  of  the  preamble. 

Voluntary  Consensus  Standards  ^ 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  imless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  This  proposed  rule  would 


establish  requirements  and  standards  for 
the  submission  of  filings  to  the 
electronic  docket  for  the  HLW  licensing 
proceeding.  Although  the  specific 
standards  in  the  proposed  rule  are 
imique  to  the  Commission's  HLW 
proceeding,  they  are  based  on  industry- 
wide standards  such  as  Portable 
Document  Format  (PDF). 

Environmental  Impact:  Categorical 
Exclusion  - 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Regulatory  Analysis 

The  following  regulatory  analysis 
identifies  several  alternatives  to  the 
Commission's  proposal  set  forth  in  the 
proposed  rule.  Subpart  J  of  10  CFR  part 
2  establishes  an  electronic  environment 
for  the  adjudicatory  proceeding  for 
consideration  of  a  potential  license 
application  by  the  U.S.  Department  of 
Energy  (DOE)  to  construct,  receive,  and 
emplace  waste  at  the  proposed  HLW 
repository  at  Yucca  Mountain,  Nevada. 
The  NRC  expects  to  begin  receiving  and 
processing  a  significant  volume  of 
electronic  documents  associated  with 
the  adjudicatory  proceeding  in  the  near 
future.  Some  of  these  filings  will  consist 
of  large  or  complex  docmnents 
Examples  of  these  large  electronic  files 
include  maps,  charts,  video 
presentations,  computer  modeling  or 
simulation  programs  with  their 
associated  databases,  and  narrative 
reports  with  extensive  embedded 
graphic  objects.  Consistent  with  10  CFR 
part  2,  subpart  J: 

•  The  NRC  has  established  the 
Licensing  Support  Network  (LSN)  so 
that  all  parties,  potential  parties,  and 
participants  in  the  proceeding  will  be 
able  to  make  their  documentary  material 
electronically  available  to  meet 
discovery  requirements  through 
individual  participant  LSN  Web  sites. 

•  The  NRC  will  direct  all  participants 
in  the  adjudicatory  proceeding  to  use 
the  agency's  EIE  capabilities  to  submit 
their  filings  electronically  to  the  NRC 
when  practicable. 

•  After  processing,  docuiments 
submitted  in  the  HLW  proceeding, 
would  be  available  in  the  Electronic 


Hearing  Docket  (EHD),  which  is 
accessible  via  the  Internet;  electronic 
objects  that  cannot  be  made  directly 
accessible  via  the  EHD  Web  site,  such  as 
computer  simulation  models,  will  be 
described  in  the  EHD  and  made 
available  on  optical  storage  media. 

The  assessment  of  existing  and 
anticipated  technology  capabilities 
identified  a  number  of  potential  issues 
that  may  make  it  difficult  to  meet  the 
challenges  of  electronic  submission  of 
large  doounents  as  specified  in  10  CFR 
part  2,  subpart  J.  Those  challenges  are 
driven  by  the  following  fundamental 
issues: 

•  Technology  limitations  of  cturent 
electronic  document  and  records 
transmission  and  management  systems. 

•  Maintaining  document  and  object 
fidelity,  integrity,  and  authenticity. 

•  Receiving  source  doaunent  formats 
in  an  acceptable  resolution. 

•  Management  of  and  access  to  non- 
textual information. 

•  Federal  recordkeeping 
requirements. 

•  General  usability  of  the  electronic 
submittals. 

•  Potential  limitations  of  information 
technology  (hardware,  software,  or 
Internet  service  provider)  used  by  the 
general  public. 

The  Nature  of  the  Documents 

Documents  may  be  large,  complex,  or 
a  combination  of  both,  as  follows: 

•  Large  documents  consist  of 
electronic  files  that,  because  of  their 
size,  create  challenges  for  both  the  NRC 
and  the  public  when  transmitting, 
viewing,  or  downloading  the  document 
{e.g.,  significant  delays  in  transmission, 
uploading,  or  downloading  times).  The 
NRC  anticipates  that  the  potential 
license  application  and  some  filiiigs  in 
the  HLW  adjudicatory  proceeding  will 
be  of  a  size  that  will  create  transmission, 
viewing,  or  downloading  challenges.  In 
electronic  format,  some  of  these  Sles 
could  contain  several  himdred 
megabytes. 

•  Complex  documents  consist 
(entirely  or  in  part)  of  electronic  files 
having  substantial  portions  that  are 
neither  textual  nor  image  in  nature.  For 
example,  specialized  eidiibits  may 
include  computer  software  programs 
and  their  operating  components,  large 
data  files,  and  actual  software  code  for 
analytical  programs  that  a  party  may 
intend  to  introduce  into  the  proceeding. 

Articulation  of  the  Issues 

Large  and/or  complex  documents  may 
pose  challenges  in  any  or  all  of  the 
following  general  areas: 

•  Electronic  Submission  Process. 
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When  submitted  via  the  Internet,  very 
large  documents  or  files  can  cause 
"time-out"  problems  for  computers  at 
either  end  of  the  transfer,  resulting  in  a 
fiedled  or  canceled  transfer. 
Transmission  times  are  dependent  on 
the  speed  of  the  sender's 
communication  device  and  the 
technology  used  by  the  Internet  service 
provider.  Very  large  document  or  files 
require  lengthy  transmission  times 
during  which  the  potential  for  error 
conditions  or  other  service  interruptions 
increases  in  direct  proportion  to  the 
time  the  communication  link  must  be 
maintained.  The  time-out  problems 
could  affect  each  party  who  receives  the 
documents  as  part  of  the  service  of  a 
filing.  The  actual  transfer  times  for  very 
large  documents  or  files  may  approach 
24  hours  using  standard  Internet  File 
Transfer  Protocol  (FTP)  routines.  In 
terms  of  ensuring  timeliness,  this  may 
not  be  a  significant  improvement  over 
the  use  of  an  overnight  courier  to  send 
the  files  on  optical  storage  media  (e.g., 
CD-ROM). 

•  Access  to  Large,  Complex 
Documents  in  the  Electronic  Hearing 
Docket  (EHD). 

.  Keeping  a  large  document  together  in 
one  very  large  file  may  allow  users  to 
easily  search  for,  retrieve,  and  analyze 
the  dociunent  in  its  entirety,  but  may 
result  in  service  interruption  problems 
similar  to  those  described  above.  This  is 
particularly  true  if  a  user  wants  to 
download  the  image'file  of  one  of  these 
large  dociunents.  Retrieval  time  will  be 
unacceptably  slow,  or  will  result  in  a 
time-out  problem  with  the  user's 
Internet  connection. 

Users  of  the  EHD  may  encoimter 
comparable  download  delays  because  of 
the  file  size  of  large  or  complex 
dociuneots  and,  depending  on  the 
nature  of  the  file,  the  file  may  not  be 
executable  on  a  user's  desktop  personal 
computer  because  of  configuration, 
memory,  display,  or  other  technical 
problems. 

•  Use  of  Large,  Complex  Documents 
in  a  Hearing  Room. 

Large  documents  may  be  pre-filed  as 
potential  exhibits  in  the  docket; 
however,  in  a  hearing  room,  it  is 
possible  that  only  portions  of  such 
documents,  i.e.,  specified  chapters, 
pages,  or  paragraphs'  will  be  offered.  In 
a  dynamic  and  fast-paced  hearing  room 
environment,  it  would  not  be  desirable 
to  delay  the  proceeding  to  wait  for  a 
large  file  to  load;  navigate  to  the  desired 
chapters,  pages,  or  paragraphs;  and  then 
extract  the  appropriate  selection  for  use 
in  the  proceeding.  Complex  documents 
may  also  require  specialized  hardware 
and/or  software  to  execute  software 
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progran  i  files  and  access  their  associated 
data. 

official  Record  and  Federal 

Management  Considerations. 
For  b  >th  large  and  complex 
documc  nts,  the  NRC  must  consider  the 

generate  an  official  record  of  the 
proceec  ing  for  use  in  potential  appellate 
environ  ments,  see  10  CFR  2.1013(a), 
and  for  generating  an  Official  Agency 
Record  [OAR)  version  of  the  docketed 

s  for  retirement  to  the  National 
and  Records  Administration 
Each  of  these  situations 

the  ability  to  reassemble  the 

ersion  of  the  docimientary 

(excluding  software 

les),  independent  of  the  media 

are  initially  used  to  create  it. 
Coupled  with  the  project  objectives 
and  tecnnical  requirements  (discussed 
in  the  nbxt  section),  these  issues 
represent  the  framework  for  potential 
solutions.  The  NRC  analysis  distilled 
and  assi  sssed  the  objectives,  technical 
require!  aents,  and  issues  and  developed 
four  dei  igns. 

Technic  al  Requirements 

Giver  the  anticipated  size  and 
comple  city  of  individual  documents, 
and  the  quantity  of  submittals,  the  need 
to  trans  nit,  manage,  and  retrieve 
electror  ic  documents  and  objects 
challen  [es  both  the  NRC's  current 
processes  and  its  information 
technology/information  management 
(IT/IM)  infrastructures,  and  the 
informa  tion  technology  (hardware, 
softwar  I,  Internet  service  provider)  in 
use  by  1  le  general  public.  Examples  of 
potenti)  1  large  documents  are: 

•  Th(  4X)E  Site  Characterization  Plan; 

•  Th(  DOE  License  Application  and 
support  ing  materials; 

•  Th(  DOE  Envirorunental  Impact 
Statemc  nt; 

•  Adjudicatory  documents  [e.g., 
motion^,  responses,  transcripts, 
exhibits,  and  orders). 

Any  <  ir  all  of  these  types  of  dociunents 
may  coj  itain  embedded  photographs, 
chsirts,  ables,  and  other  graphics  that 
contribi  ite  to  the  understanding  of  the 
narrativ  3. 

The  ^  iRC  also  anticipates  receiving 
files  tha  t  could  be  part  of  complex 
documc  nt  submittals  that: 

(1)  Due  to  their  file  size,  may  preclude 
easy  transmission,  retrieval,  and  use;  or 

(2)  M  ly  require  specialized  softweire 
and/or  tardware  for  faithful  display  and 
subseqi  ent  use;  and 

(3)  M  ly  not  be  suitable  for  inclusion 
in  a  "g^eric"  file  format  such  as  PDF. 
The  PD  =•  standard,  though  it  is 
proprie  ary  to  Adobe®,  has  been 
publish  3d  and  is  available  for  use  by 
software  vendors.  Users  can  access  the 


content  of  a  PDF  format  file  through  the 
use  of  the  Adobe  Reader®  viewer    - 
software. 

Examples  of  files  that  could  be  part  of 
complex  documents  include  maps, 
databases,  simulations,  audio  files, 
video  files,  and  ^ecutable  programs. 

The  analysis  of  the  challenges  of 
handling  large  dociunents  in  the  NRC 
and  public  IT  environments  considered 
the  following  functional  areas: 

•  Transmit  activities  entail  sending  a 
submittal  from  the  submitter  to  the 
NRC,  either  via  electronic  format 
(through  transmission  or  media)  or  as  a 
physical  object  (e.g.,  video  or  audio). 

•  Capture  relates  to  the  receipt  of 
electronic  objects,  with  notifications 
provided  according  to  an  approved 
service  list,  preferably  tiirough  e-mail. 
Upon  receipt  at  the  NRC,  each  submittal 
is  staged  for  additional  processing. 

•  Index  &  Cross-Reference  are  two 
distinct  processes.  Each  submittal  must 
be  indexed  based  on  prescribed  profile 
templates.  In  addition,  as  part  of  the 
cataloging  process,  a  submittal  may  be 
identified  (or  cross-referenced)  as  part  of 
a  package  or  compoimd  document. 

•  Store  manages  the  storage  location 
of  a  submittal,  i.e.,  within  a  folder  or 
larger  collection  for  electronic 
submittals,  or  the  physical  media 
location  for  submittals  provided  on 
optical  storage  media  (e.g.,  CD-ROM) 
containing  text,  data,  and  objects.  This 
process  involves  applying  security  and 
audit  controls,  as  well  as  the 
appropriate  retention  schedule. 

•  Search  &•  Retrieve  operations 
involve  querying  the  bibliographic 
header  and  content,  displaying  the 
pertinent  object(s),  and,  if  desired, 
printing  all  or  part  of  the  displayed 
object(s). 

•  Create  &■  Revise  activities  facilitate 
the  creation  or  revision  of  new 
documents  using  content  that  has  been 
extracted  (copied  and  pasted)  bom 
original  submittals. 

•  Copy  &-  Distribute  activities  involve 
maintaining  distribution  (service)  lists 
and  providing  the  means  to  copy  or 
download  an  individual  document  or  a 
collection  of  documents. 

These  activities  may  also  involve 
reproduction  when  the  need  arises  to 
generate  a  hard  copy  of  a  submittal  (e.g., 
"8.5"  X  11' paper",  drawings,  etc.). 

Finally,  there  was  an  assessment  of 
the  exisUng  NRC  document  and  records 
management  systems  enviroiunent  as 
well  as  requirements  for  enhancements 
to  support  the  large  document  business 
requirements. 

Assessment  and  Alternatives 

The  NRC  assessed  a  nimiber  of 
alternatives  to  the  existing  technology 
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infrastructure,  cuirent  and  planned 
operating  procedures  for  processing 
documents,  and  regulatory  requirements 
to  determine  how  die  identified 
objectives,  issues,  and  technical 
requirements  can  be  addressed  while 
ensming  that — 

•  Document  fidelity  and  integrity  is 
preserved  [e.g.  organization,  accuracy, 
completeness); 

•  Docimients  are  accessible  to  users 
via  commonly  used  computer 
configurations; 

•  The  information  is  available  on 
reliable  and  controllable  media;  and 

•  Unique  submittals  with  Special 
software/hardware  components  can  be 
handled. 

The  assessment  also  considered  that 
the  NRC  should  provide  guidance  to 
participants  in  the  proceeding  well  in 
advance  of  when  large,  complex  filings 
are  reasonably  anticipated.  The 
guidance,  as  well  as  the  underlying 
technology  and  procedures,  would 
address  matters  such  as  processes,  file 
sizes,  file  formats,  docvunent 
organization  overviews  to  facilitate 
reconstruction  of  the  complete  filing, 
labeling  formats,  and  alternative  transfer 
media. 

This  section  presents  general  concepts 
and  four  alternatives  for  handling  large, 
complex  electronic  submittals  in  the 
HLW  proceeding. 

General  Concept 

The  overall  information  infrastructure 
for  receiving  and  managing  HLW-related 
docimients  involves  several  existing 
agency  information  systems. 
Participants  in  the  proceeding  will 
primarily  send  submittals  to  the  NRC  in 
the  preferred  PDF  format  via  EIE,  which 
provides  a  Web-form  (an  entry  form 
similar  to  that  of  an  overnight  express 
mail  carrier  shipping  form)  for  the 
submitter  to  accurately  identify  what  is 
being  transmitted.  Upon  receipt,  each 
submittal  would  be  entered  into 
ADAMS.  Once  captured  within 
ADAMS,  the  submittal  would  be 
available  for  internal  use  by  agency 
staff,  and  the  information  would  be 
made  publicly  available  (as  appropriate) 
via  the  EHD.  Variations  on  this  general 
process  and  issues  associated  with  large, 
complex  documents  are  described  in  the 
following  sections. 

Atemative  1 

Description:  Documents,  images,  and 
other  submittal  components  are 
submitted  through  the  EIE  as  a  single 
file,  and  the  EIE  Web-form  serves  as  the 
transmittal  letter.  The  NRC  captures 
large  files  as  single  imits,  without  the 
need  for  any  manual  manipulation,  such 
as  breaking  a  submission  into  workable 


pieces.  Based  on  the  service  list,  an  e- 
mail  is  sent  to  provide  notification  of 
receipt  and  a  link  fi^m  the  EIE  server  to 
the  file  for  immediate  access  by  parties 
and  participants  to  the  proceeding.  In 
addition,  the  file  is  made  available  (as 
appropriate)  to  the  EHD.  Interested 
parties  can  search  on  the  bibhographic 
header  information,  the  content,  or  a 
combination  of  the  two.  Retrieval  of  a 
document  is  direcUy  to  the  user's 
desktop. 

Positives:  This  alternative  would 
satisfy  the  electronic  transmission 
requirements  of  10  CFR  Part  2,  Subpart 
J.  This  alternative  primarily  benefits  and 
is  less  restrictive  to  the  submitter.  That 
is,  the  submitter  dictates  the  form  and 
format  of  the  content,  and  the  submittal 
comes  in  as  a  single  optimized  PDF 
format  file. 

Negatives:  Submittal  file  size  could  be 
very  large  (potentially  several  himdred 
MB),  particularly  if  graphics  are  widely 
used.  The  transmission  may  be 
problematic  because  of  service 
interruptions  or  time-outs  attributable  to 
the  very  long  transfer  times  required  for 
large  files.  File  sizes  could  also  make 
this  alternative  unfeasible  for 
subsequent  users  of  a  file,  primarily 
because  of  download  delays  and  time- 
outs. In  addition,  although  any 
executables  contained  in  the  submittal 
could  be  stored  in  the  EHD,  they  could 
not  be  indexed  for  search  and  retrieval 
or  accessed  online.  The  executable  file 
would  need  to  be  downloaded  and  nm 
locally. 

Alternative  2 

Description:  The  only  object 
transmitted  through  the  EIE  is  the 
transmittal  letter  for  the  large,  complex 
document,  which  notifies  the  NRC  of  an 
impending  package  submittal.  All  other 
electronic  files  pertaining  to  the 
submittal  are  sent  on  optical  storage 
media  (e.g.,  CD-ROM),  which  is 
delivered  to  the  NRC  via  an  overnight 
express  mail  carrier.  Based  on  the 
service  list,  the  NRC  sends  an  e-mail 
containing  links  from  the  EIE  server  to 
the  transmittal  letter  for  immediate 
access  by  parties  and  participants  to  the 
proceeding.  All  text-based  components 
(e.g.,  narrative  with  embedded  graphics) 
are  rendered  as  optimized  PDF  format 
files.  The  NRC  extracts  each  file  from 
the  optical  storage  media  (e.g.,  CD- 
ROM)  and  makes  the  files  available  (as 
appropriate)  to  the  EHD  as  either 
individual  objects  or  a  compoimd 
document,  depending  on  the  document 
organization.  The  NRC  also  links  a 
bibliographic  header  to  the  appropriate 
optical  storage  media  (e.g.,  CD-ROM) 
for  files  or  objects  that  are  not 
candidates  for  extraction  (because  of 


some  technical  constraint).  Interested 
parties  can  search  the  EHD  on  the 
biblic^phic  header,  the  content,  or  a 
combination  of  the  two.  Retrieval  of  a 
document  or  specified  component(s)  is 
directly  to  the  user's  desktop. 
Additionally,  the  NRC  provides  copies 
(upon  request  and  for  a  fee)  of  the 
optical  storage  media  (e.g.,  CD-ROM) 
for  public  access. 

Positives:  The  NRC  provides  guidance 
to  the  submitter  to  facilitate  processing 
and  use  within  the  agency.  This 
alternative  also  avoids  potential 
problems  associated  with  submitting 
large  files  via  the  EIE. 

Negatives:  This  alternative  does  not 
meet  the  electronic  service  requirements 
of.lO  CFR  part  2,  subpart  J.  There  may 
also  be  a  delay  in  parties  and 
participants  receiving  documents.  As 
compared  with  Alternative  1,  additional 
processing  will  be  required  to  extract, 
profile,  and  store  files  in  a  timely 
manner.  In  addition,  use  of  this 
alternative  could  adversely  affect 
document  fidelity  and  integrity  (e.g. 
organization,  accuracy,  or  completeness) 
which  could  affect  the  efficient  conduct 
of  an  adjudication,  as  well  as  for  agency 
recordkeeping  and  eventual  turnover  to 
NARA. 

Alternative  3 

Description:  Documents,  images,  and 
other  components  (including  the 
transmittal  letter  and  enhanced  Web- 
form)  are  transmitted  through  the  EIE  as 
multiple  segmented  files  ("chunks")  of 
a  single  submittal.  All  text-based 
components  (e.g.,  narrative  with 
embedded  graphics)  are  rendered  as 
optimized  PDF  format  files.  Based  on 
the  service  list,  the  NRC  sends  an  e-mail 
containing  links  from  the  EIE  server  to 
the  transmittal  letter  and  the  various 
segmented  files  for  immediate  access  by 
parties  and  participants  to  the 
proceeding.  Upon  receipt  and 
subsequent  processmg,  the  NRC  makes 
the  segmented  files  available  (as 
appropriate)  to  the  EHD  as  a  "package" 
or  "compound  document."  Interested 
parties  can  search  on  the  bibliographic 
headers,  or  content,  or  a  combination  of 
both.  Retrieval  of  selected  components 
is  direct  to  the  user's  computer. 

Positives:  This  alternative  satisfies 
electronic  transmission  requirements  of 
10  CFR  part  2  and  allows  submission 
via  the  EIE.  It  also  allows  the  NRC  to 
provide  guidance  to  have  precisely 
defined  segments  and  bibliographic 
header  information  associated  with  each 
segment.  The  segmentation  facilitates 
later  use  and  access. 

Negatives:  This  alternative  requires 
the  E^  to  facilitate  the  transfer, 
segregate  component  content  frtim 
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bibliographic  header  information  and 
the  transmittal  letter,  and  make  that 
infonnation  available  to  the  EHD.  A 
possible  btal  flaw  is  that  some  file  types 
may  not  be  able  to  be  segmented  into 
manageable  sizes  (e.g.,  graphic-oriented 
materials  showing  subsurfece  geology  in 
color  or  computer  modeling  information 
and/or  software),  and  some  materials 
may  not'be  accessible  via  the  EHD. 

Alternative  4 

Description:  All  text-based 
components  [e.g.  narrative  with 
embedded  graphics)  are  rendered  as 
optimized  PDF  format  files  and 
transmitted  in  manageable  segments.  All 
non-text  components  [e.g.,  runtime 
executable  software,  viewer  or  printer 
executables)  that  are  not  suitable  for  an 
optimized  PDF  file  are  placed  on  optical 
storage  media  [e.g.,  CD-ROM).  When 
necessary,  due  to  the  natiu«  of  the 
submittal,  a  submittal  letter  identifies 
all  electronic  files  that  comprise  the 
submission,  clearly  indicating  which 
components  are  submitted  via  EIE,  and 
which  are  submitted  on  optical  storage 
media  (e.g..  CD-ROM).  The  submittal 
letter,  enhanced  Web-forms,  and  all 
segmented  text  files  are  sent  through  the 
EIE.  The  optical  storage  media  (e.g.,  CD- 
ROM)  containing  the  complete 
submission  (i.e.,  text-based  segments 
submitted  via  EIE  and  any  files 
submitted  only  on  optical  storage 
media)  are  delivered  to  the  NRC  and 
other  parties  via  an  overnight  mail 
carrier  or  other  overnight  delivery 
service.  The  NRC  links  a  bibliographic 
header  to  the  optical  storage  media  [e.g., 
CD-ROM)  component  of  the 
submission. 

Based  on  the  service  list,  the  NRC 
sends  an  e-mail  containing  links  bom 
the  EIE  server  to  the  transmittal  letter 
and  the  various  components  submitted 
through  the  EIE  for  immediate  access  by 
parties  and  participants  to  the 
proceeding.  The  NRC  indexes  the  text- 
based  components  sent  via  EIE  and 
makes  them  available  to  the  EHD  as  a 
"package"  or  "compoimd  document." 
Additionally,  the  NRC  provides  copies 
(upon  request  and  for  a  fee)  of  the 
optical  storage  media  (e.g.,  CD-ROM) 
for  the  public.  Interested  parties  can 
search  on  the  bibliographic  header 
information,  content,  or  a  combination 
of  both.  Retrieval  of  text-based 
components  is  directly  to  the  user's 
computer,  and  pon-text  components  are 
retrievable  from  the  optical  storage 
media  (e.g.,  CD-ROM). 

Positives:  This  alternative  combines 
the  best  features  and  advantages  of 
Alternatives  2  and  3,  including  text- 
based  component  submission  through 
the  EIE  and  non-text  component 


submisaons  via  optical  storage  media 
(e.g.,  CD-ROM).  TTiis  alternative 
provides  several  means  to  optimize  a 
submis^on  and  allows  the  NRC  to 
process  the  submission  appropriately; 
provideiaccess  to  end-users  [i.e., 
adjudicatory  proceeding  participants 
and  the  general  public);  and  prepare  for 
the  eventual  transfer  to  NARA. 
■    Negaifves:  Processing  by  the  NRC  staff 
will  neod  to  be  closely  coordinated  to 
maintai^  the  integrity  of  the  various 
submitt^  components  (segmented  files 
stored  in  ADAMS  with  the  bibliographic 
cords  that  point  to  optical 
edia,  such  as  a  CD-ROM), 
entary  material  submitted  on 
torage  media  and  sent  by 
t  mail  (or  other  expedited     ^ 
services)  would  not  meet  the 
electroiiic  transmission  requirements  of 
10  CFR  part  2.  subpart  J.  There  may  be 

n  parties  and  participants 
receivir  j  document  components 
contain  d  only  on  the  optical  storage 
media  (i  Kg.,  CD-ROM). 
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Actions 


Alteri  ative  4  is  the  recommended 
approac  i  for  the  NRC  to  meet  the 
identifii  d  objectives.  The  NRC  believes 
that  thii  alternative  provides  the  best 
means  tpr  transferring  the  wide  variety 
of  file  tjfpes  and  sizes  received  from 
parties  and  participants  in  the 
proceec  ing,  as  well  as  the  most  practical 
means  i  sr  delivering  electronic 
informs  tion  to  parties  and  participants 
in  the  ¥  LW  adjudicatory  proceeding, 
the  pres  iding  officer,  and  the  Office  of 
the  Sea  etary  (SECY),  under  the 
requirei  lents  of  10  CFR  part  2,  subpart 
J- 

Towa  "d  that  end,  the  agency  will  take 
the  follQwing  steps: 

•  Develop  guidance  for  use  in 
generatmg  HLW  proceeding 
submissions  that  specifies  the  size,  file 
charactaristics,  and  method  (either  EIE 
or  opticsl  storage  media)  for  different 
submittkl  types  (i.e.  simple,  large,  or 
complex).  This  guidance  will  also 
provida  direction  concerning  the 
informaiion  the  agency  requires  to 
ensure  proper  identification  of  each 
segment. 

•  Implement  enhancements  to  the 
agency 't  existing  IT/IM  systems  (such  as 
an  impijoved  EIE  capability)  in 
anticipation  of  storage,  search,  and 
retrieval  needs,  as  they  pertain  to 
Alternative  4. 

•  Implement  enhancements  to  the 
agency's  current  document  processing 
work  flews  in  anticipation  of  the 
receipt,  indexing,  and  distribution  of 
information,  as  they  pertain  to 
Alternative  4. 


•  Develop  a  rule  change  to  implement 
the  recommended  alternative. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  has  evaluated  the  impact  of 
the  proposed  rule  on  small  entities.  The 
NRC  has  established  standards  for 
determining  who  qualifies  as  small 
entities  (10  CFR  2.810).  The 
Commission  certifies  that  this  proposed 
rule,  if  adopted,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  proposed  amendments  would 
modify  the  NRC's  rules  of  practice  and 
procedure  in  regard  to  the  HLW 
licensing  proceeding.  Parties  to  the 
HLW  licensing  proceeding  will  be    ^ 
required  to  submit  their  filings  during 
the  proceeding  according  to  the 
standards  in  the  proposed  rule.  Some  of 
the  participants  affected  by  the 
proposed  rule,  for  example,  DOE,  NRC, 
the  State  of  Nevada,  would  not  fall 
within  the  definition  of  "small  entity" 
imder  the  NRC's  size  standards.  Other 
parties  and  potential  parties  may  qualify 
as  "small  entities"  imder  these  size 
standards.  However,  the  required 
standards  will  overall  make  it  easier  for 
those  parties  who  are  small  entities  to 
participate  in  the  HLW  licensing 
proceeding. 

Backfit  Analysis  -. 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
proposed  nde  because  these 
amendments  would  not  include  any 
provisions  that  require  backfits  as 
defined  in  10  CFR  chapter  I. 

List  of  Sub)ects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material,  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination, 
Soiuce  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the 
Nuclear  Regulatory  Conmiission  is 
proposing  die  following  amendments  to 
10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 
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Aatiwrity:  Sees.  161, 181,  68  Stat.  948, 

953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C  552. 

Section  2.101  also  issued  under  sees.  53, 
62,  63,  81,  103,  104,  105,  68  StaL  930,  932, 
933,  935,  936,  937,  938,  as  amended  (42 
U.S.C.  2073,  2092,  2093,  2111.  2133,  2134, 
2135);  sec.  114(f),  Pub.  L.  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(f));  sec. 
102,  Pub.  L.  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  imder  sees.  102,  103, 
104,  105,  183,  189,  68  Stat.  936,  937,  938, 

954,  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.^.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b,  I,  o,  182, 186,  234, 
68  Stat.  948-951,  955,  83  Stet.  444,  as    - 
amended  (42  U.S.C.  2201  (b),  (I),  (o),  2236, 
2282);  sec.  206,  88  Stat  1246  (42  U.S.C.  5846). 
Sections  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat.  890,  as  amended  by 
section  31001(s),  Pub.  L.  104-134, 110  Stat. 
1321-373  (28  U.S.C.  2461  note).  SecUons 
2.600-2.606  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat.  853,  as  amended  (42 
U.S.C.  4332).  Sections  2.700a,  2.719  also 
issued  imder  5  U.S.C.  554.  Sections  2.754, 
2.760,  2.770,  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  also  issued  imder  sees. 
135, 141,  Pub.  L.  97-425,  96  Stat.  2232.  2241 
(42  U.S.C.  10155, 10161).  Section  2.790  also 
issued  under  see.  103,  68  Stat.  936,  as 
amended  (42  U.S.C.  2133)  and  5  U.S.C.  552. 
Sections  2.800  and  2.808  also  issued  under 

5  U.S.C.  553.  Section  2.809  also  issued  under 
5  U.S.C.  553  and  sec.  29,  Pub.  L.  85-256,  71 
Stat.  579,  as  amended  (42  U.S.C.  2039). 
Subpart  K  also  issued  under  see.  189,  68  Stat. 
955  (42  U.S.C.  2239);  see.  134.  Pnb.  L.  97- 
425.  96  Stat.  2230  (42  U.S.C.  10154).  Subpart 
L  also  issued  under  sec.  189, 68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  imder 
sec.  6,  Pub.  L.  91-560,  84  Stat.  1473  (42 
U.S.C.  2135). 

2.  In  §  2.1001,  definitions  of 
"Complex  document,"  "Large 
document,"  and  "Simple  docimient"  are 
added  to  read  as  follows: 


12.1001    Definitions. 

****** 

Complex  document  means  a 
document  that  consists  (entirely  or  in 
part)  of  electronic  files  having 
substantial  portions  that  are  neither 
textual  nor  image  in  nature.  For 
example,  specialized  submissions  may 
include  runtime  executable  software, 
viewer  or  printer  executables,  dynamic 
link  library  (.dll)  files,  large  data  sets 
associated  with  an  executable,  and 
actual  software  code  for  analytical 
programs  that  a  party  may  intend  to 
introduce  into  the  proceeding. 


Uirge  document  means  a  dociunent 
that  consists  of  electronic  files  that  are 
larger  than  50  megabytes. 

*        *        *        •        * 

Simple  document  means  a  document 
that  consists  of  electronic  files  that  are 
50  megabytes  or  less. 

*****  ' 

3.  In  §  2.1003,  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(1)  are 
revised,  and  paragraph  (e)  is  added,  to 
read  as  follows: 

§2.1003    Avaiiat)llity  of  Material. 

(a)  Subject  to  the  exclusions  in 
§  2.1005  and  paragraphs  (b),  (c),  and  (e) 
of  this  section,  DOE  shall  make 
available,  no  later  than  six  months  in 
advance  of  submitting  its  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area,  die  NRC 
shall  make  available  no  later  than  thirty 
days  after  the  DOE  certification  of 
compliance  under  §  2.1009(b),  and  each 
other  potential  party,  interested 
governmental  participant  or  party  shall 
make  available  no  later  than  ninety  days 
after  the  DOE  certification  of 
compliance  under  §  2.1009(b) — 

(1)  An  electronic  file  including 
bibliographic  header  for  all 
documentary  material  (including 
circulated  drafts  but  excluding 
preliminary  drafts)  generated  by,  or  at 
the  direction  of,  or  acquired  by,  a 
potential  party,  interested  governmental 
participant  or  party;  provided,  however, 
that  an  electronic  file  need  not  be 
provided  for  acquired  documentary 
material  that  has  already  been  made 
available  by  the  potential  party, 
interested  governmental  participant  or 
party  that  originally  created  the 
documentary  material.  Concurrent  with 
the  production  of  the  electronic  files 
will  be  an  authentication  statement  for 
posting  on  the  LSN  website  that 
indicates  where  an  authenticated  image 
copy  of  the  dociunents  can  be  obtained. 
***** 

(e)  Each  potential  party,  interested 
governmental  participant  or  party  shall 
continue  to  make  available  to  other 
participants  via  the  LSN  documentary 
material  created  after  the  time  of  its 
initial  certification  in  accordance  with 
paragraph  (a)(1)  through  (a)(4)  of  this 
section. 

4.  hi  §  2.1005,  paragraph  (i)  is  added 
to  read  as  follows: 

S2.1005    Exclusions. 

*        *        *        *        *      . 

(1)  Correspondence  between  a 
potential  party,  interested  governmental 
participant,  or  party  and  the  Congress  of 
the  United  States. 


5.  In  §  2.1012,  paragraph  (a)J8  revised 
to  read  as  follows: 

12.1012  Compltanos. 

(a)  If  the  Department  of  Eneigy  fiails  to 
make  its  initial  certification  at  least  six 
months  prior  to  tendering  the 
application,  upon  receipt  of  the 
tendered  application,  notwithstanding 
the  provisions  of  §  2.101(f)(3).  the 
Director  of  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards  will  not 
docket  the  application  until  at  least  six 
months  have  elapsed  from  the  time  of 
the  certification.  The  Director  may 
determine  that  the  tendered  application 
is  not  acceptable  for  docketing  under 
this  subpart  if  the  application  is  not 
accompanied  by  an  updated 
certification  pursuant  to  §  2.1009(b),  or 
if  the  Secretary  of  the  Commission 
determines  that  the  application  cannot 
be  effectively  accessed  through  the 
Commission's  Agencywide  Documents 
Access  and  Management  System 
(ADAJVIS). 
***** 

6.  In  §  2.1013,  paragraph  (a)(2)  and 
(c)(1)  are  revised  to  read  as  follows: 

52.1013  Useofthealsctronlcdoclwl 
during  the  proceeding. 
***** 

(a)*  *  * 

(2)  The  Secretary  of  the  Commission 
will  establish  an  electronic  docket  to 
contain  the  official  record  materials  of 
the  high-level  radioactive  waste 
licensing  proceeding  in  searchable  full 
text,  or,  for  material  that  is  not  suitable 
fOT  entry  in  searchable  full  text,  by 
header  and  image,  as  appropriate. 
*        •        *        *        * 

(c)(1)  All  filings  in  the  adjudicatory 
proceeding  on  the  license  application  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  under  part  60 
or  63  of  this  chapter  shall  be  transmitted 
by  the  submitter  to  the  Presiding 
Officer,  parties,  and  Secretary  of  the 
Commission,  according  to  the  following 
requirements — 

U)  "Simple  documents"  must  be 
transmitted  electronically  via  the  NRC 
Electronic  Information  Exchange  (EIE); 

(ii)  "Large  documents"  mustbe 
transmitted  electronically  in  multiple 
transmissions  of  50  megabytes  each  via 
EIE; 

(iii)  Those  portions  of  complex 
doctiments  that  are  amenable  to 
electronic  submission  must  be 
transmitted  electronically.  Those 
portions  that  are  not  amenable  to 
electronic  transmission  must  be 
delivered  on  optical  storage  media.  The 
optical  storage  media  must  include  the 
complete  document,  including  the 
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portions  of  the  document  that  have  been 
transmitted  electronically; 

(iv)  Electronic  submissions  must  have 
300  dots  per  inch  (dpi)  as  the  minimum 
resolution  for  bi-tonal.  color  resolution, 
and  grayscale  resolution. 

(v)  Electronic  submissions  must  be 
generated  in  the  appropriate  PDF  output 
format  by  using: 

(A)  PDF— Formatted  Text  and 
Graphics  for  textual  docmnents 
converted  firom  native  applications; 

(B)  PDF— Searchable  Image  (Exact)  for 
textual  dociunents  converted  from 
scanned  documents;  and- 

(C)  PDF-r-Image  Only  for  graphic-, 
image-,  and  forms-oriented  documents. 
In  addition,  Tagged  Image  File  Format 
(TIFF)  images  and  the  results  of 
spreadsheet  applications  must  to  be 
converted  lo  PDF,  except  in  those  rare 
instances  where  PDF  conversion  is  not 
practicable. 

(vi)  All  electronic  submissions  must 
be  free  of  hyperlinks  to  other  documents 
or  websites,  provided,  however,  that 
electronic  submissions  to  the  hearing 
docket  may  contain  hjrperlinks  within  a 
single  PDF  file,  if  those  links  are  created 
using  PDF  authoring  software; 

(vii)  All  electronic  submissions  must 
be  free  of  author-imposed  seciuity 
restrictions. 
•        •        *        *        * 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
IFR  Doc.  03-29557  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docint  No.  2002-MM-21 2-AD] 

RIN  2120-nAA64 

AirworthlneM  DIractives;  McDonnell 
Douglas  Model  717-200  Airplanes 

AGENCY:  Federal  Aviation 
Administration,,DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUmiARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Dou^as  Model  717- 
200  airplanes.  This  proposal  woidd 
require  a  general  visual  inspection  to 
detect  corrosion  of  the  left-  and  right- 
hand  horizontal  stabilizer  hinge  fitting 


bolts,  b)  rrel  nuts,  and  the  associated 
holes  in  the  horizontal  stabilizer 
structui  3r  and  to  detect  corrosion  of  the 
left-  anc  right-hand  elevator  sector 
pinch  b  )lts  and  associated  holes,  as 
applica  >le;  and  corrective  actions,  if 
necessa^.  This  action  is  necessary  to 
detect  and  correct  corrosion  of  the  left- 
and  rigl^t-hand  horizontal  stabilizer 
hinge  fi  ting  bolts,  barrel  nuts,  and 
associat  ed  holes  in  the  horizontal 
stabilizt  ir  structure,  and  the  left-  and 
right-ha  ad  elevator  sector  pinch  bolts 
and  ass(  tciated  holes,  which  could  lead 
to  loss  (fa  hinge  fitting  and  reduced 
structui^  integrity  of  the  horizontal 
stabiliz^.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  ( k)mments  must  be  received  by 
January  12,  2004. 

ADORES)  ES:  Submit  comments  in 
triplical  B  to  the  Federal  Aviation 
Admini  stration  (FAA),  Transport 
Airplan  5  Directorate,  ANM-114, 
Attenti(  n:  Rules  Docket  No.  2002-NM- 
212-AE  ,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comme  its  may  be  inspected  at  this 
locatioq  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  alsp  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnnconinient@faa.gov.  Comments  sent 
via  fax  sr  the  Internet  must  contain 
"Dockej  No.  2002-NM-212-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplikate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  fomuitted  in  Microsoft  Word  97  or 
2000  orlASCn  text. 

The  service  information  referenced  in 
the  prososed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Bdach  Division,  3855  Lakewood 
Boulevi  rd.  Long  Beach,  California 
90846, .  Attention:  Data  and  Service 
Manage  ment,  Dept.  C1-L5A  (D800- 
0024).  T  his  information  may  be 
examini  (d  at  the  FAA,  Transport 
Airplan  B  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at 
the  FA/ .,  Los  Angeles  Aircraft 
Certifici  ition  Office,  3960  Paramount 
Boulevs  rd,  Lakewood,  California. 

'FOR  FUFfTHER  INFORMATION  CONTACT: 

Maureen  Moreland,  Aerospace 
Engine^,  Airframe  Branch,  ANM-120L, 
FAA,  Lis  Angeles  Aircraft  Certification 
Office,  ^960  Paramount  Boulevard; 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 

SUPPLEI  lENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Conmnuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conunents  using  the  following 
format: 

•  Oganize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  Med  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-212-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-212-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  the  barrel  nuts  and  bolts 
used  to  attach  the  horizontal  stabilizer 
hinge  fittings  to  the  rear  spar  of  the 
horizontal  stabilizer  were  not  properly 
protected  against  corrosion  during 
assembly  of  certain  McDonnell  Douglas 
Model  717-200  airplanes.  In  addition, 
there  is  the  possibility  that  the  left-  and 
right  elevator  sector  pinch  bolts  may  not 
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have  been  properly  treated  for  corrosion 
protection.  These  conditions,  if  not 
detected  and  corrected,  could  result  in 
corrosion  of  the  left-  and  right-hand 
horizontal  stabilizer  hinge  fitting  bolts, 
barrel  nuts,  and  associated  holes  in  the 

-horizontal  stabilizer  structure,  and  the 
left-  and  right-hand  elevator  sector 
pinch  bolts  and  associated  holes,  which 

•  could  lead  to  loss  of  a  hinge  fitting  and 
reduced  structiual  integrity  of  the 
horizontal  stabilizer. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  717-55-0003, 
dated  June  18,  2002,  which  describes 
the  following  procedures: 

•  Performing  a  general  visual 
inspection  for  corrosion  in  the  left-  and 
right-hand  horizontal  stabilizer  hinge 
fitting  bolts,  barrel  nuts,  and  the 
associated  holes  in  the  horizontal 
stabilizer  structure; 

•  Performing  a  visual  inspection  for 
corrosion  in  the  left-  and  right-hand 
elevator  sector  pinch  bolts  and 
associated  holes; 


•  Removing  corrosion; 

•  Performing  corrective  actions;  and 

•  Contacting  Boeing  for  repair  if 
corrosion  rework  exceeds  tolerance 
limits. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difierences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  per 

Table— Cost  Impact 


a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  should  also  note  that, 
although  the  service  bulletin  does  not 
list  a  grace  period  in  the  compliance 
times,  this  proposal  adds  a  grace  period 
to  the  compliance  times.  The  FAA  finds 
that  such  a  grace  period  will  preclude 
airplanes  from  being  groimded 
unnecessarily. 

Cost  Impact 

There  are  approximately  84  aiiplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  67 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  work 
hours  vary  according  to  the 
configuration  group  to  which  the 
affected  airplane  belongs. 

The  foUovtring  table  shows  the 
estimated  cost  impact  for  airplanes 
affected  by  this  proposed  AD: 


Airplane  configuration  group — 


1 
2 


Wor1(  hours 
perairpiane 
(estiniated)— 


61 
57 


Labor  rate  per 
work  hour 


900 

65 


Cost  per 

airplarw 

(estimated)— 


^.965 
3,705 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2002-NM-212- 
AD. 

Applicability:  Model  717-200  airplanes,  as 
listed  in  Boeing  Service  Bulletin  717-55- 
0003,  dated  June  18,  2002,  certi&cated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  of  the  left- 
and  right-hand  horizontal  stabilizer  hinge 
fitting  bolts,  barrel  nuts,  and  associated  holes 
in  the  horizontal  stabilizer  structure,  and  the 
left-  and  right-hand  elevator  sector  pinch 
bolts  and  associated  holes,  which  could  lead 
to  loss  of  a  hinge  Htting  and  reduced 
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structural  integrity  of  the  horizontal 
stabilizer,  accomplish  the  following: 

Su  vice  Bulletin  Rflfermces 

(a)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  717- 
S5-O0O3,  dated  June  18,  2002. 

Initial  Inqiaction 

(b)  Prior  to  the  accumulation  of  18,000 
total  flight  cycles,  or  within  15  months  afier 
the  effective  date  of  this  AD,  whichever  is 
later  Perform  the  general  visual  inspections 
specified  in  paragraphs  (c)  and  (d)  of  this  AD, 
as  applicable,  in  accordance  with  the  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Horizontal  Stabilizer  Hinge  Fitting  Bolt 
lupectioo 

(c)  For  Group  1  and  Group  2  airplanes 
identified  in  paragraph  l.A.l.  of  the  service 
bulletin:  Perform  a  general  visual  inspection 
of  the  left-  and  right-hand  horizontal 
stabilizer  hinge  fitting  bolts,  barrel  nuts,  and 
the  associated  holes  in  the  horizontal 
stabilizer  for  corrosion  in  accordance  with 
the  service  bulletin. 

(1)  If  no  corrosion  is  found,  before  further 
flight,  install  bolts  and  barrel  nuts  with 
applicable  corrosion  protection  in 
accordance  with  the  service  bulletin. 

(2)  If  any  corrosion  is  found,  before  further 
flight,  remove  the  corrosion  and  do  the 
actions  specified  in  paragraph  (c)(2)(i)  or 
(c)(2)(ii)  of  this  AD,  as  applicable,  in 
accordance  with  the  service  bulletin. 

(i)  If  corrosion  rework  is  within  tolerance 
limits,  before  further  flight,  perform  the 
corrective  actions  in  accordance  with  the 
service  bulletin,  as  applicable. 

(ii)  If  corrosion  rework  exceeds  the 
tolerance  limits  and  the  service  bulletin 
specifies  to  contact  Boeing  for  repair:  Before 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
^proved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
beeoi  authorized  by  the  Manager,  Los  Angeles 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  reference  this  AD. 

Elevator  Sector  Pinch  Bolt  Inspection 

(d)  For  Group  1  airplanes  identified  in 
paragraph  I.A.I.  of  the  service  bulletin: 
Perform  a  general  visual  inspection  of  the 


left-  andlright-hand  elevator  sector jjinch 
bolts  an^  associated  holes  for  corrosion  in 
accordaiice  with  the  service  bulletin. 

(1)  If  ik)  corrosion  is  found,  before  further 
flight,  install  bolts  and  barrel  nuts  with 
applicable  corrosion  protection  in 
accordaiice  with  the  service  bulletin. 

(2)  If  a  ay  corrosion  is  found,  before  further 
flight,  reinove  the  corrosion  and  do  the 
actions  ^ecified  in  paragraph  (d)(2)(i)  or 
(d)(2)(ii)|of  this  AD,  as  applicable,  in 
accordance  with  the  service  bulletin. 

(i)  If  carrosion  rework  is  within  tolerance 
limits,  before  further  flight,  perform  the 
correctiw  actions  in  accordance  with  the 
service  ijulletin,  as  applicable. 

(ii)  If  oorrosion  rework  exceeds  the 
toleranci  limits  and  the  service  bulletin 
specifies  to  contact  Boeing  for  repair:  Before 
further  flight,  repair  in  accordance  with  a 
method  tpproved  by  the  Manager,  Los 
Angeles  AGO,  FAA;  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
DER  wh^  has  been  authorized  by  the 
Manageil  Los  Angeles  AGO,  to  make  such 
findings j  For  a  repair  method  to  be  approved, 
the  apptnval  must  specifically  reference  this 
AD. 

Altemanve  Methods  of  Compliance 

(e)  In  Accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  AGO,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on 
Novemb  sr  20,  2003. 
Kalene  ( .  Yanamura, 

Acting  A  onager.  Transport  Airplane 
Directbn  \te,  Aircraft  Certification  Service. 
[FRDoc.  03-29573  Filed  11-25-03;  8:45  am] 
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DEPAR  rMENT  OF  TRANSPORTATION 
Federaj  Aviation  Administration 

14CFnPart39 

[Docket  No.  2002-NM-288-AD] 

RIN  212I-AA64 

Ainworttiness  Directives;  Boeing 
Model  747-400F  Series  Airplanes 

AGENCvj  Federal  Aviation 
Administration,  DOT. 
ACTION:!  Notice  of  proposed  nUemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Joeing  Model  747-400F  series 
airplanes.  This  proposal  would  require 
repetitive  detailed  and  general  visual 
inspections  of  the  external  fuselage  skin 
for  craocs;  various  inspections  of  the 
affecteq  area  where  cracks  are  found  to 
determine  the  extent  of  the  damage;  and 
repair  qf  cracks.  This  action  is  necessary 
to  dete<  t  and  correct  fatigue  cracks  in 


the  fuselage  skin  and  frame  shear  tie 
assemblies,  which  could  propagate  and 
restdt  in  possible  in-flight 
decompression  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafie  condition. 

DATES:  Comments  must  be  received  by 
January  12,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
288-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-288-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle.  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  COfCTACT: 
Candice  Gerretsen,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6428;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  fa«  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
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request  to  change  the  service  bulletm 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-288-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-288-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  cracking  was  noticed 
during  production  of  three  Boeing 
Model  747-400F  series  airplanes.  The 
cracking  occurred  on  the  section  42  skin 
panel  assemblies  at  several  fastener 
locations  common  to  the  body  station 
800  frame  shear  tie  between  stringers  13 
and  15  on  both  the  left  and  right  sides 
of  the  airplanes.  The  maximimi  crack 
length  was  approximately  0.5  inch. 
Further  investigation  revealed  that  the 
cracks  resulted  from  cyclic  fatigue  due 
to  insiifficient  support  at  the  tool 
attachment  locations  for  the  section  42 
skin  panel  assemblies  daring  shipment. 
Fatigue  cracks  in  the  fuselage  skin  and 
frame  shear  assemblies,  if  not  detected 
and  corrected,  could  propagate  and 
result  in  imdetected  cracks  and  possible 
in-flight  decompression  of  the  airplane. 
.   Boeing  Model  74  7-400F  series 
airplanes  after  line  number  1286  have 
been  inspected  and  show  no  damage. 
Section  42  skin  panel  assemblies  on 
future  Model  747-400F  series  airplanes 
will  be  shipped  in  a  modified  shipping 
fixture  that  provides  improved  support 
to  prevent  future  damage.  The  section 
42  skin  panel  assemblies  for  Boeing 
Model  747-100.  -200B,  -200C,  -lOOB, 


-300,  -lOOB  SUD,  -400,  and  "400D 
series  airplanes  have  different  shipping 
fixtures  that  provide  adequate  support. 
Therefore,  these  airplanes  are  not 
subject  to  the  same  unsafe  condition 
identified  in  the  747-4QQF  series 
airplanes  having  line  numbers  968 
through  1286,  inclusive. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletin  747-53-2480,  dated  March  28, 
2002,  which  describes  procedures  for 
repetitive  detailed  and  general  visual 
inspections  of  the  external  fuselage  skin 
for  cracks;  various  inspections  of  the 
affected  area  where  cracks  are  found  to 
determine  the  extent  of  the  damage;  and 
repair  of  cracks.  Repair  of  a  crack 
eliminates  the  need  for  the  repetitive 
detailed  and  general  visual  inspections 
for  that  repair  area  only. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the" 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difierences  Between  Proposed  Rule  and 
Service  Bulletin 

Although  the  service  bidletin 
specifies  that  operators  may  contact  the 
manufacturer  for  an  alternate  repair  for 
certain  cracking  conditions,  this 
proposed  AD  would  require  operators  to 
repair  those  conditions  per  a  method 
approved  by  the  FAA  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Cost  Impact 

There  are  approximately  72  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  12 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $780,  or  $65  per 
airplaiie,  per  inspection  cycle. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtu«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regiUation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


66386  Federal  Register /Vol.  68,  No.  :  28 /Wednesday,  November  26,  2003 /Proposed  Rules 


Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [AuMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Doclcet  2002-NM-288-AD. 

Applicability:  Model  747-40GF  series 
aixplanes,  having  line  numbers  968  through 
1286  inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracks  in  the 
fitselage  skin  and  frame  shear  tie  assemblies, 
which  could  propagate  and  result  in  possible 
in41ight  decompression  of  the  airplane, 
accomplish  the  following: 

Sovice  Bulletin  Reference 

(a)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Special  Attention 
Service  Bulletin  747-53-2480,  dated  March  ~ 
28,  2002. 

Compliance  Time 

(b)  At  the  later  compliance  time  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  do 
the  ins{>ections  specified  in  paragraph  (c)  of 
this  AD. 

(1)  Within  6,000  flight  cycles  after  the  date 
of  issuance  of  the  original  Airworthiness 
Certificate  or  date  of  issuance  of  the  Export 
Certificate  of  Airworthiness,  whichever 
comes  first. 

(2)  Within  3,000  flight  cycles  after  the_  . 
effective  date  of  this  AD. 

RepetitiTe  Inspections 

~  (c)  Perform  both  inspections  of  the  external 
fuselage  skin  as  shown  in  Table  1  nf  this  AD, 
per  the  service  bulletin.  Repeat  the 
inspections  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

Table  1.— Inspection  Requirements 


Type  of  in- 
spection 

Area  to  inspect 

(1)  Detailed  .... 

Inspect  the  skin  surface  for 

cracks  initiating  from  the 

shear  tie  fasteners  (14  lo- 

catkms  on  each  side) 

common  to  the  txxJy  sta- 

tion 800  frame  between 

- 

stringers  S-13  and  S-15 

. 

on  both  the  left  and  right 

sides  of  the  airplane. 

(2)  General 

Inspect  the  skin  surface  at 

all  fastener  kx»tk>ns  for 

'  cracks  between  body  sta- 

tions 780  to  800  and 

^' 

stringers  S-13  through 

S-15  on  both  the  left  and 

right  skies  of  the  airplane. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
iiregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 


the  insp«  ctor.  Inspection  aids  such  as  mirror, 
magnify!  ig  lenses,  etc.T  may  be  used.  Surface 
cleaning  ind  elaborate  access  procedures 
may  be  n  quired." 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  ex  unination  of  an  interior  or  exterior  ~ 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  ii  ispection  is  made  fi'om  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspectic  n  cU'ea.  This  level  of  inspection  is 
made  urn  ler  normally  available  lighting 
conditioi  s  such  as  daylight,  hangar  lighting, 
flashlighl ,  or  droplight  and  may  require 
removal  i  tr  opening  of  access  panels  or  doors. 
Stands,  li  idders,  or  platforms  may  be  required 
to  gain  p:  oximity  to  the  area  being  checked." 


Crack  ¥i  idings:  Inspections  and  Repair 

crack  is  found  during  any 
required  by  paragraph  (c)  of  this 
before  further  flight,  do  the  actions 
in  paragraphs  (d)(1)  and  (d)(2)  of 


aiiy  ( 

am 


(d)If 
inspect! 
AD 

specified 
this  AD. 

(1)  Peilorm 
to  detem  ine 
followinj 
the 


!  servif e 
open-hol^ 
(HFEC)  i 
and  dye 

(2) 
bulletin. 


Rej  air 


inspections  of  the  affected  area 
the  extent  of  the  crack  using  the 
applicable  inspection  methods,  per 
bulletin:  detailed  inspection; 
high  frequency  eddy  current 
spection;  surface  HFEC  inspection; 
tenetrant  inspection. 

any  crack  per  the  service 
Where  the  service  bulletin  specifies 

Boeing  for  an  alternate  repair 
Before  further  flight,  repair  per  a 
pproved  by  the  Manager,  Seattle 
( ;ertification  Office  (AGO),  FAA,  or 
neeting  the  type  certification  basis 
ane  approved  by  a  Boeing 
DER  who  has  been  authorized  by 
er,  Seattle  ACO,  to  make  such 


"1 


contactiifg 
method: 
method 
Aircraft 
per  data 
of  the  ai; 
Compan; 
the  Mani  gi 
findings. 

Termina  ing  Action  for  Repaired  Area 

(e)  Ace  omplishment  of  the  repair  per 
paragrap  i  (d)(2)  of  this  AD  ends  the 
repetitivi  i  inspection  requirements  of 
paragrap  i  (c)  of  this  AD  for  that  repaired  area 
only. 

Alternative  Methods  of  Compliance 

(f)  In  afccordance  with  14  CFR  39.19,  the 
Manager!  ACO,  FAA,  is  authorized  to 
approve 
(AMOCs 


dtemative  methods  of  compliance 
for  this  AD. 


Issuedlin  Renton,  Washington,  on 
Novemb  ir  20,  2003. 
Kalene  C .  Yanamura, 

Acting  At  anager.  Transport  Airplane 
Directon  te.  Aircraft  Certification  Service: 
[FRDoc.  03-29572  Filed  11-25-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  86-ANE-12-AD] 

RIN  2120-AA64 

Airworthinass  Directives;  General 
Electric  CF6-80C2  Series  Turtiofan 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  General 
Electric  (GE)  CF6-80C2  series  turbofan 
engines.  That  action  would  have 
required  imposing  a  life  limit  on  certain  - 
forward  engine  mount  thrust  links. 
Since  that  NPRM  was  issued,  the  FAA 
has  determined  that  the  affected  parts 
are  no  longer  eligible  for  installation, 
and  therefore,  the  unsafe  condition  is 
not  likely  to  exist  or  develop  on  other 
products  of  the  same  type  design. 
Accordingly,  the  proposed  riile  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  telephone  (781)  238-7192;  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regjilations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  GE  CF6-80C2  series 
turbofan  engines,  was  published  in  the 
Federal  Re^ster  on  July  11, 1986  (51  FR 
25208).  The  proposed  rule  would  have 
required  imposing  a  life  limit  on  certain 
forward  engine  moimt  thrust  links.  The 
forward  engine  mount  frame  thrust 
links,  part  numbers  (P/Ns)  9383M45GG1 
and  9383M45G02,  and  the  forward 
engine  mount  platform  thrust  links,  P/ 
Ns  9383M45G03  and  9383M45G04, 
would  have  been  life-limited  to  5,000 
cycles-since-new  (CSN).  That  action  was 
prompted  by  the  results  of  low-cycle- 
fatigue  test  results  that  determined 
certain  forward  engine  mount  frame  and 
platform  thrust  links  had  a  finite  low-  - 
cycle-fatigue  life  limit.  GE  Service 
Bulletin  (SB)  72-022,  dated  April  26, 
1988,  introduced  a  redesigned  forward 
engine  thrust  mount  system.  The 
proposed  actions  were  intended  to 
prevent  fracture  of  forward  mount  thrust 
links,  which^ould  result  in  the  moimt's 
inability  to  carry  design  loads. 
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Since  that  NPRM  was  issued,  the  FAA 
has  determined  that  all  affected  engines 
are  in  compliance  with  the  proposed  AD 
by  having  complied  with  GE  SB  72-022, 
dated  April  26,  1989.  The  SB  was  issued 
as  a  Category  3,  Campaign  Change,  and 
GE  recommended  that  this  SB  be  done 
at  the  next  shop  visit.  In  addition,  the 
FAA  has  determined  that  the  affected 
parts  are  no  longer  eligible  for 
installation,  and  therefore,  the  unsafe 
condition  is  not  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design.  Accordingly,  the  proposed 
rule  is  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  applies  only  to  the  NRPM, 
and  does  not  prevent  us  from  issuing 
another  notice  in  the  futiu-e,  nor  does  it 
commit  us  to  any  course  of  action  in  the 
futiu'e. 

This  action  is  not  covered  imder 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regxilatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979)  because  it  only 
withdraws  a  notice  of  proposed 
rulemaking,  and  it  is  neither  a  proposed 
nor  a  final  rule.  * 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Withdrawal 

The  notice  of  proposed  rulemaking. 
Docket  No.  86-ANE-12-AD,  published 
in  the  Federal  Register  on  July  11, 1986 
(51  FR  25208),  is  withdrawn. 

Issued  in  Burlington,  Massachusetts,  on 
November  20,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FRDoc.  03-29571  Filed  11-25-03;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Doclcet  Na  FAA-2003-16207;  Airspace 
Docket  No.  03-ANM-1 0] 

Proposed  Revision  of  Class  E 
Airspace:  Poison,  MT 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposal  would  revise 
Class  E  airspace  at  Poison  Airport, 
Poison,  MT.  The  establishment  of  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procediues  (SIAP)  makes  this 


proposal  necessarjj.  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  currently 
exists  in  support  of  Instrument  Flight 
Rules  (IFR)  operations.  This  additional 
Class  E  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  is  necessary  for  the  safety  of  IFR 
aircraft  executing  new  RNAV  (GPS) 
SLAPs  at  Poison  Airport.  Controlled 
airspace  is  devebped  where  there  is  a 
requirement  for  IFR  services,  which 
includes  transitioning  to/from  the 
terminal  or  en  route  enviromnent  at 
Poison  Airport,  Poison,  MT. 
DATES:  Comments  must  be  received  by 
January  12,  2004. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  nvunber,  FAA-2003-16207 
Airspace  Docket  No.  03-ANM-lO.  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
dispositions  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
number  1  (800)  647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

An  informed  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division,  Northwest  Mountain  Region, 
Federal  Aviation  Administration, 
Airspace  Branch  ANM-520,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98055. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  Docket 
No.  FAA-2003-16207,  Airspace  Docket 
03-ANM-lO,  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit,  with  those 


comments,  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16207;  Airspace 
Docket  No.  03-ANM-lO".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  eommenter. 

AvailabiUty  of  NPRM 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  through  the 
Internet  at  http://dins.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nam. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Acbninistration,  1601  Lind  Avenue, 
SW.,  Renton,  WA,  98055. 
Communications  must  identify  both 
document  niunbers  for  this  notice. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  futxu-e  NPRMs  should 
contact  the  FAA's  Office  of  Rulemaking, 
(202)  267-9677,  to  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procediures. 

The  Proposal 

This  action  amends  title  14  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  revising  Class  E  airspace  at 
Poison  Airport,  Poison,  MT.  The 
establishment  of  new  RNAV  (GPS) 
SIAPs  at  the  Poison  Airport  makes  this 
proposal  necessary.  Estabhshing  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  necessary  to  provide  adequate 
controlled  airspace  for  the  safefy  of  IFR 
RNAV  operations  at  Poison  Airport 
Controlled  airspace  is  developed  where 
there  is  a  requirement  for  IFR  services, 
which  includes  transitioning  to/from 
the  terminal  or  en  route  environment  at 
Poison  Airport,  Poison,  MT. 

Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9L  dated  September  16, 
2003,  and  effective  September  15,  2004, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  this 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Tlie  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aathorit3n  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9L,  Airspace 
Designations  and  Reporting  Points, 
dated  September  16,  2003,  and  effective 
September  15,  2004,  is  amended  as 
follows: 

Pamgmph  6005,  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earthy 


ANMCOE5    Poison,  MT  (Revised) 

Poison  Airport,  Poison,  MT 
(Ut.  47'49'44'  N.,  long.  114°11'06''  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surfece  of  the  earth  bounded 

by  a  line  beginning  at  lat.  47°49'55''  N.,  long 

114''13'30"  W.,  to  lat.  47''47'00"  N.,  long. 

114»01'00'  W.;  to  lat.  47°31'45'  N., 

114»10'10'  W.;  to  lat.  47''35'35'  N..  long. 

114'»22'35'  W.;  thence  to  point  of  origin; 

excluding  that  iairspace  within  Federal 

airways. 

*         i         ♦         *        ■• 

Issued  in  Seattle,  Washington,  on 
November  12,  2003. 
lohn  Pipes. 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
(FR  Doc.  03-29594  Filed  11-25-03;  8:45  am] 
BUJNQ  COOe  4«10-13-M 


ENVIROl<MENTAL  PROTECTION 
AGENCy 

40CFRfartS2 
[DE056/0$9-1038b;  FRL-7S91-1] 

Approvil  and  Promulgaftion  of  Air 
Quality  pnplementatlon  Plans; 
Delawaite;  Revisions  to  Delaware's 
Motor  VShlcle  Emissions  inspection 
Prograni  and  Low  Enhanced 
Inspectl^  and  Maintenance  Program 

AGENCY.'JEnvironmental  Protection 
Agency  lEPA). 

ACTKXl:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Delaware  pertaining  to  its  Vehicle 
Emissioiis  Inspection  Program  and  Low 
Enhanc^  Inspection  and  Maintenance 
Progranu  These  revisions  include  a  five- 
model-y^ar  vehicle  exemption,  the 
incorporation  of  a  New  Model  Year 
Clean  Sareen  provision,  and  the 
addition  of  an  on-board  diagnostic 
(OBD)  systems  check.  In  the  Final  Rules 
section  ( if  this  Federal  Register,  EPA  is 
approvii  ig  these  revisions  as  a  direct 
final  ml  3  without  prior  proposal 
because  the  Agency  views  these  as 
noncont  roversial  submittals  and 
anticipa  es  no  adverse  comments.  A 
more  de  ailed  description  of  the  state 
submitti  Is  and  EPA's  evaluation  are 
include(  in  a  Technical  Support 
Docume  it  (TSD)  prepared  in  support  of 
this  rule  [naking  action.  A  copy  of  the 
TSD  is  a  trailable,  upon  request,  from  the 
EPA  Rej  ional  Office  listed  in  the 
ADDRESS  ES  section  of  this  document.  If 
no  advei  se  comments  are  received  in 
respons(  i  to  this  action,  no  further 
activity  s  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
propose  1  rule.  EPA  will  not  institute  a 
second  ( omment  period.  Any  parties 
interest*  d  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  |)y  December  26,  2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  ma  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
MailcodiB  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Sti  eet,  Philadelphia,  Pennsylvania 
19103. 1  lectronic  comments  should  be 
sent  eitqer  to  monis.makeba@epa.gov  or 
to  http:/^www.regulations.gov.,  which  is 
an  alten  lative  method  for  submitting 


electronic  comments  to  EPA.  To  submit 
comments,  please  follow  &e  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  F^tection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  L.  Magliocchetti,  (215)  814- 
2174,  or  by  e-mail  at 
magliocchetti.catherine@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  DE056-1038  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yoiu'  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
DE056-1038.  EPA's  e-mail  system  is  not 
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an  "anon3nnous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.- E-mail 
addresses  that  are  automaticaUy 
capt\u«d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  ReguIations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  yoin  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD-ROM.  You  may  submit 
conunents  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect.  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
dociunent. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
imless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosine  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA.will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copjrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Sulmiittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  Cfil  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CEK-ROM 
as  CBI  and  then  identify  electronically 


within  the  disk  or  CD-*OM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD-ROM.  mark  the 
outside  of  the  disk  or  CD-ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you  . 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  prepariqg  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name.  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  November  13,  2003. 
Maria  Parisi  Vickere, 
Acting  Regional  Administrator,  Region  m. 
[FR  Doc.  03-29428  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  6560-SIM> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40Cf=R.Part52 

[M0 196-1196;  FRL-7S91-3] 

Approval  and  Promulgation  of 
Imptomentation  Plans;  State  of  MO 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUmiXhY:  EPA  proposes  to  approve  a 
revision  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  state  of 
Missouri.  The  purpose  of  this  revision  is 
to  update  the  transportation  conformity 
rule. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  26,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Heather  Hamilton, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to 

haniilton.heather@epa.gov,  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Heather  Hamilton  at  (913)  551-7039,  or 
by  e-mail  at  hamilton.heather@epa.gov. 
SUPPLEMENTARY  INFORMATION:  hi  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
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this  rule  and  if  that  part  can  be  severed 
from  the  renuiinder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  For  additional  information, 
see  the  direct  final  rule  which  is  located 
in  the  rules  section  of  this  Federal 


Dated:  November  13,  2003. 
Jamn  B.  GoUiford, 

Regional  Administrator,  Region  7. 

[FR  Doc.  03-29426  Filed  11-25-03;  8:45  am) 

bnIjno  COM  a860-ao-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0209;  FRL-7332-4] 

Propoaed  Revocation  of  Tolerance 
Exemptions  for  Certain  Blopestlcides 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  exemptions  from  the 
requirement  of  a  tolerance,  as  expressed 
in  40  CFR  part  180,  on  residues  of  the 
following  pesticide  active  ingredients 
because  there  are  no  active  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  product  registrations 
applicable  to  these  exemptions: 
Dihydroazadirachtin;  Kontrol  HV; 
Metarhizium  anisopliae  strain  ESFl  in 
attractant  stations;  polyhedral  occlusion 
bodies  oiAutogmpha  califomica  NPV; 
Pseudomonasfluorescens  EG-1053; 
Pseudomonas^uoresce/is  NCIB  12089; 
and  Puccinia  canaliculata  ATCC 
(40199).  In  addition,  this  document 
proposes  to  revoke  the  tolerance 
exemption  for  Bacillus  thuringiensis 
CryIA(b)  delta-endotoxin  and  the 
genetic  material  necessary  for  its 
production  in  com  because  that 
tolerance  exemption  has  been  replaced 
by  a  tolerance  exemption  that  applies  to 
all  plants.  The  regulatory  actions 
proposed  in  this  docimient  contribute 
toward  the  Agency's  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996.  By  law,  EPA  is  required  by 
August  2006  to  reassess  tolerances  in 
existence  on  August  2,  1996.  For 
coimting  purposes,  the  proposed 
revocations  would  count  as  nine  FQPA 
tolerance/exemption  reassessments 
made  toward  the  August  2006  review 
deadline.. 


DATES:  f]omments,  identified  by  docket 
(ID)  nuiiber  OPP-2003-0209,  must  be 
receive*  on  or  before  January  26,  2004. 
ADDRESSES:  Conunents  may  be 
submittfed  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instruct  ions  for  each  method  as 
provide  d  in  Unit  I.  of  the 
SUPPLEI  lENTARY  INFORMATION.  To  ensure 
proper  i  eceipt  by  EPA,  it  is  imperative 
that  yo»  identify  docket  ID  niunber 
OPP-2t  03-0209  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FUR  rHER  INFORMATION  CONTACT:  By 
mail:  B)  rbara  Mandula,  Biopesticides 
and  Pollution  Prevention  Division 
(751lC)t  Office  of  Pesticide  Programs 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20410;  telephone  number:  (703) 
308-73  '8;  e-mail  address: 
mandui  a.barbara@epa.gov. 

SUPPLEI  lENTARY  INFORMATION: 
I.  Genei  al  Information 

A.  Does  this  Action  Apply  to  Me? 

You  I  lay  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufa  rturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  imited  to: 

•  Crjp  production  (NAICS  111) 

•  Al  limal  production  (NAICS  112) 

•  Fo  od  manufactiu-ing  (NAICS  311) 

•  Pe  sticide  mcinufacturing  (NAICS 
32532) 

This  isting  is  not  intended  to  be 
exhaust  ve,  but  rather  provide  a  guide 
for  readsrs  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  pot  listed  in  the  table  could  also 
be  affecjed.  The  North  American 
Industrkl  Classification  System 
(NAICSl  codes  have  been  provided  to 
assist  yiu  and  others  in  determining 
whethei  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regardii  ig  the  applicability  of  this  action 
to  a  par  icular  entity,  consult  the  person 
listed  uhder  FOR  FURTHER  INFORMATION 
CONTAC '. 

B.  How  Can  I  Get  Additional 
Informc  tion.  Including  Copies  of  this 
Docuirn  nt  and  Other  Related 
Documi  nts? 

1.  Ele  otmnically.  You  may  obtain 
electror  ic  copies  of  this  dociunent,  and 
certain  )ther  related  documents  that 
might  b  i  available  electronically,  from 
the  EP^  Internet  Home  Page  at  http:// 
www.ef  a.gov/.  To  access  this  dociunent, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  fo  r  this  document  under  the 
"Federi  I  Register — Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedTgstr/.  A  fi^uently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TitIe_40/40cfrl  80_00.html,  a 
beta  site  currenUy  tmder  development. 

■2.  In  person.  The  Agency  has 
established  ah  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2003-0209.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Costal  Mall 
#2,  1S21  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.ih., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whoni  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPE-2003-0209  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs  • 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoiu  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PERIB), 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.,      - 
Arlington,  VA.  The  PIRIB  is  open  bom 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclu(Ung  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
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this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBL  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2003-0209.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiu  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule. 

7.  Make  siu«  to  submit  your 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


F.  What  Can  I  Do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  Exemption  that 
the  Agency  Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  exemption  proposed  for 
revocation.  If  EPA  receives  a  comment 
within  the  60-day  period  to  that  effect, 
EPA  will  not  proceed  to  revoke  the 
tolerance  exemption  immediately. 
However,  EPA  will  take  steps  to  ensure 
the  submission  of  any  needed 
supporting  data  and  will  issue  an  order 
in  the  Federal  Register  under  FFDCA 
section  408(f)  if  needed.  The  order 
would  specify  data  needed  and  the  time 
firames  for  its  submission,  and  would 
require  that  within  90  days  some  person 
or  persons  notify  EPA  that  they  will 
submit  the  data.  U  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FFDCA.  EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  Aiter  the 
specified  time,  issues  resolved  in  the 
final  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  proposing  to  revoke  various 
exemptions  from  the  requirement  of  a 
tolerance,  as  expressed  in  specific 
sections  of  40  CFR  part  180,  for  residues 
of  the  following  active  ingredients 
because  of  non-payment  of  maintenance 
fees  and  because  there  are  no  currently 
registered  products  to  which  the  subject 
tolerance  exemptions  apply:  Polyhedral 
occlusion  bodies  ot  Autographa 
califomica  NPV  in  40  CFR  180. 1 125; 
Dihydroazadirachtin  in  40  CFR 
180.1169;  Kontrol  HV  in  40  CFR 
180.1063;  Metarhizium  anisopliae  strain 
ESFl  in  attractant  stations  in  40  CFR 
180.1116;  Pseudomonas  fluorescens  EG- 
1053  in  40  CFR  180.1088;  Pseudomonas 
fluorescens  NCIB  12089  in  40  CFR 
180.1129;  and  Puccinia  canaliculata 
ATCC  40199  in  40  CFR  180.1123. 

It  is  EPA's  general  practice  to  propose 
revocation  of  those  tolerance 
exemptions  for  residues  of  pesticide 
active  ingredients  on  food  for  which 
there  are  no  active  registered  uses  under 
FIFRA,  or  for  which  there  are  no 
registered  products  to  which  the 
tolerance  exemption  applies,  or  for 


tolerance  exemptions  that  have  been 
superseded,  unless  any  person 
commenting  on  the  proposal  indicates  a 
need  for  the  tolerance  exemption  to 
cover  residues  in  or  on  imported 
commodities  or  domestic  commodities 
legally  treated. 

Following  are  the  details  of  the  final 
product  cancellations  for  the  above 
active  ingredients  and  the  niunber  of 
tolerances  that  will  be  counted  as 
reassessed  once  a  final  rule  is  issued. 

1.  Dihydroazadirachtin.  Product 
70051-29  canceled  on  August  25.  2000 
for  non-payment  of  maintenance  fees. 
Annoimced  on  September  6,  2000  (67 
FR  54114)  (FRL-6737-7).  According  to 
Agency  records,  this  product  was  the 
last  FIFRA  registered  product . 
containing  the  active  ingredient 
Dihydroazadirachtin,  which  is  exempt 
from  the  requirement  of  a  tolerance  in 
or  on  all  raw  agricultural  commodities 
when  applied  as  specified  under  40  CFR 
180.1169.  The  Agency  believes  that 
sufficient  time  has  passed  for  stocks  to 
have  been  exhausted  and  for  treated 
commodities  to  have  cleared  channels 
of  trade.  Revocation  of  this  tolerance 
exemption  in  a  final  rule  wiM  count  as 
one  tolerance  reassessment. 

2.  Kontrol  HV.  Product  17217-2 
canceled  on  July  21, 1998  for  non- 
payment of  1998  maintenance  fees. 
Announced  on  July  31  1998  (63  FR 
41145)  (FRL-6015-8).  According  to 
Agency  records,  this  product  was  the 
last  FIFRA  registered  product 
containing  the  active  ingredient  Kontrol 
HV,  which  is  exempt  from  the 
requirement  of  a  tolerance  when  used 
on  cotton  to  control  the  tobacco 
budworm  under  40  CFR  180.1063.  The 
Agency  believes  that  sufficient  time  has 
passed  for  stocks  to  have  been 
exhausted  and  for  treated  commodities 
to  have  cleared  channels  of  trade. 
Revocation  of  this  tolerance  exemption 
in  a  final  rule  will  count  as  one 
tolerance  reassessment. 

3.  Metarhizium  anisopliae  strain  ESFl 
in  attractant  stations.  Product  64296-2 
canceled  on  August  25,  2000  for  non- 
payment of  maintenance  fees. 
Announced  on  September  6,  2000  (65 
FR  54114)  (FRL-6737-7).  According  to 
Agency  records,  this  product  was  the   - 
last  FIFRA  registered  product 
containing  the  active  ingredient 
metarhizium  anisopliae  strain  ESFl  for 
use  in  attractant  stations.  Currently, 
there  are  three  tolerance  exemptions  in 
40  CFR  180.1116  for  metarhizium 
anisopliae  ESFl  in  or  on  all  raw  < 
agricultural  commodities,  animal  feed, 
and  processed  food  when  used  in 
attractant  stations.  The  Agency  believes 
that  sufficient  time  has  passed  for  stocks 
to  have  been  exhausted  and  for  treated 
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commodities  to  have  cleared  clumnels 
of  trade.  Revocation  of  this  tolerance 
exemption  in  a  final  rule  will  count  as 
three  tolerance  reassessments. 

4.  Polyhedral  occlusion  bodies  of 
Autogrgpha  califomica  nuclear 
polyhedrosis  virus  (NPV).  Product 
70051-43  canceled  on  July  21, 1998  for 
non-payment  of  maintenance  fees. 
Announced  on  July  31, 1998  (63  FR 
41145)  (FRL-6015-8).  According  to 
Agency  records,  this  product  was  the 
last  FIFRA  registered  product 
containing  the  active  ingredient 
polyhedral  occlusion  bodies  of 
Autogmpha  califomica  NPV,  which  is 
exempt  from  the  requirement  of  a 
tolerance  in  or  on  all  raw  agricultural 
commodities  under  40  CFR  180.1125. 
The  Agency  believes  that  sufficient  time 
has  passed  for  stocks  to  have  been 
exhausted  and  for  treated  commodities 
to  have  cleared  channels  of  trade. 

The  tolerance  exemption  in  40  CFR 
180.1125  for  polyhedral  occlusion 
bodies  ofAutographa  califomica 
nuclear  polyhedrosis  virus  in  or  on  all 
raw  agrictiltural  commodities  was 
previously  reassessed  in  2002  and 
counted  at  that  time,  llierefore, 
revocation  of  this  tolerance  exemption 
in  a  final  rule  would  not  be  counted 
toward  the  tolerance  reassessment  total. 

5.  Pseudomonas  fluorescens  EG-1053. 
Product  55638-5  canceled  on  July  9, 
1997  for  non-payment  of  maintenance 
fees.  Annoimced  on  Jidy  23. 1997  (62 
FR  39517)  (FRL^5729-8).  According  to 
Agency  records,  this  product  was  the 
last  FBFRA  registered  product 
containing  the  active  ingredient 
Pseudomonas  fluorescens  EG-1053, 
which  is  exempt  from  the  requirement 
of  a  tolerance  when  used  in  or  on 
cottonseed  and  cotton  forage  imder  40 
CFR  180.1088.  The  Agency  believes  that 
sufficient  time  has  passed  for  stocks  to 
have  been  exhausted  and  for  treated 
commodities  to  have  cleared  channels 
of  trade.  Revocation  of  this  tolerance 
exemption  in  a  final  nde  will  count  as 
two  tolerance  reassessments. 

6.  Pseudomonas  fluorescens  NCIB 
12089.  Product  67186-1  canceled  June 
27, 1997  for  non-payment  of  fees  for 
1997.  Announced  on  July  23, 1997  (62 
FR  39517)  (FRL-5729-8).  According  to 
Agency  records,  this  product  was  the 
last  FIFRA  registwed  product 
containing  the  active  ingredient 
Pseudomonas  ^uoiescens  NCIB  12089, 
which  is  exempt  from  the  requirement 
of  a  tolerance  when  used  in  or  on 
mushrooms  imder  40  CFR  180.1129. 
The  Agency  believes  that  sufficient  time 
has  passed  for  stocks  to  have  been 
exhausted  and  for  treated  commodities 
to  have  cleared  channels  of  trade. 
Revocation  of  this  tolwance  exemption 


in  a  fina  [  rule  will  coiuit  as  one 
toleranc  s  reassessment. 

7.  Put  cinia  canaliculata  ATCC  40199. 
Product  65263-1  canceled  July  29, 1999 
for  non-  )ayment  of  fees  for  1999. 
Annoim  :ed  on  August  11, 1999  (64  FR 
43820)  5='RL-6086-8).  According  to 
Agencyrecords,  this  product  was  the 
last  FIFl  LA  registered  product 
contain]  ng  the  active  ingredient 
Puccinin  canaliculata  ATCC  40199, 
which  i!  exempt  from  the  requirement 
of  a  tole  -ance  in  or  on  all  raw 
agricult  iral  commodities  when  applied 
as  speci  ied  imder  40  CFR  180.1123. 
The  Age  acy  believes  that  sufficient  time 
has  pass  ed  for  stocks  to  have  been 
exhaust(  id  and  for  treated  commodities 
to  have  <  :leared  channels  of  trade. 
Revocat  on  of  this  tolerance  exemption 
in  a  fina  irule  will  count  as  one 
toleranc  3  reassessment. 

8.  Bac  illus  thuringiensis.  EPA  is 
proposi]  Lg  to  revoke  the  exemption  from 
a  requir  iment  of  a  tolerance  for  residues 
of  BaciL  us  thuringiensis  CryIA(b)  delta- 
endotox  n  and  the  genetic  material 
necessai  y  for  its  production  in  com 
listed  as  (plasmid  vector  pCIB4431)  in 
40  CFR  180.1152.  That  tolerance 
exemption  is  no  longer  necessary, 
having  ance  been  subsumed  by  a 
toleranc^  exemption,  40  CFR  180.1173,  '■ 
announced  on  August  2,  1996^61  FR 
40343)  (|TU>-5391-3),  that  applies  to  all 
plants  and  all  genetic  material  necessary 
to  prodiice  CryIA(b).  The  text  of  40  CFR 
180.1151  exempts  this  active  ingredient 
itom  the  requirement  of  a  tolerance 
when  ui  ed  as  a  plant  pesticide  in  or  on 
the  raw  igricultriral  commodities  field 
com,  sv)  eet  com,  and  popcorn.  Because 
this  tol^ance  exemption  was  previously 
reassessed,  as  explained  below,  the 
number  pf  tolerances  that  will  be 
coimtedas  reassessed  by  revocation  of 
40  CFR  180.1152  is  zero. 

EPA  has  foimd  previously  that  the 
exemptibn  in  40  CFR  180.1152,  Bacillus 
thuringansis  CryIA(b)  delta-endotoxin 
and  the  genetic  material  necessary  for 
its  production  (plasmid  vector 
pCIB4431)  in  com,  is  superseded  by  the 
exemption  in  40  CFR  180.1173,  covering 
all  plantf-incorporated  protectants.  In  a 
registration  decision  docomient  titled 
"Biopes  icides  Registration  Action 
Dooune  at:  Bacillus  thuringiensis  Plant- 
Incorpoiated  Protectants,"  issued 
October  15,  2001,  EPA  states: 

By  this  reassessment,  EPA  has  completed 
its  toleraAce  reassessment  for  Cryl  A(b) 
(§180.11  J3)  and  for  Cry3A  (§180.1147)  imder 
408(q)  of  the  FFDCA.  The  following  tolerance 
exemptiops  allow  the  use  of  the  Listed  plant- 
incorpor^ed  protectants  in  food  and/ or  feed. 

c.  BaciUus  thuringiensis  Cryl  A(b)  delta- 
endotoxia  and  the  genetic  material  necessary 
for  its  production  in  all  plants  are  exempt 
from  the  requirement  of  a  tolerance  when 


used  as  plant-incorporated  protectants  in  all 
plant  raw  agricuhural  commodities  40  CFR 
180.1173,  August  2, 1996  (61  FR  40343) 
(FRI^5391-3). 

The  October  15,  2001  Biopesticides 
Registration  Action  Dociunent  further 
states  that  the  tolerance  exemption  in  40 
CFR  180.1152  is  also  considered 
reassessed  because  it  is  included  in  the 
broader  tolerance  exemption  described 
in  (c)  above.  The  report  continues: 

The  Agency  plans  on  revoking  this  more 
narrow  tolerance  exemption  in  the  near 
future  in  order  to  reduce  confusion. 

Therefore,  in  this  doctunent  EPA  is 
proposing  to  revoke  the  exemption  in  40 
CFR  180.1152  because  it  is  no  longer 
needed.  The  final  rule  will  not  change 
availability  or  use  of  the  pesticide 
mentioned.  A  hardcopy  of  the  Executive 
Summary  of  the  October  15,  2001 
document  is  available  in  the  public 
docket  for  this  rule,  while  an  electronic 
copy  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets  at  http:// 
www.epa.gov/edocket/.  You  may  search 
for  docket  ID  number  OPP-2003-0209, 
then  click  on  that  docket  nmnber  to 
view  its  contents. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  commodities  and  processed 
foods  hereinafter  collectively  referred  to 
as  ("food").  Section  408  of  FFDCA,  21 
U.S.C.  301  et  seq.,  as  amended  by  the 
FQPA  of  1996.  Public  Law  104-170, 
authorizes  the  establishment  of 
tolerances  exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  foods.  21  U.S.C.  346(a).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  "adulterated" 
imder  section  402(a)  of  the  FFDCA.  If 
food  containing  pesticide  residues  is 
considered  to  be  "adulterated,"  you  may 
not  distribute  the  product  in  interstate- 
commerce  21  U.S.C.  331a)  and  342(a). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  FIFRA  7  U.S.Q  (et  seq.).  Food-use 
pesticides  not  registered  in  die  United 
States  have  tblerances  for  residues  of 
pesticides  in  or  on  commodities 
imported  into  the  United  States. 

EPA's  general  practice  is  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crops  for 
which  FIFRA  lustrations  no  longer 
exist  and  on  which  the  pesticide  may 
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therefore,  no  longer  be  used  in  the 
United  States.  EPA  also  revokes 
tolerances  that  have  been  superseded  or 
replaced.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importabon  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 

Fiuthermore,  and  as  a  general  matter, 
the  Agency  believes  that  retention  of 
import  tolerances  not  needed  to  cover 
any  imported  food  may  result  in  an 
unnecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA,  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  tolerance  is  safe 
based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  an  assessment  of 
the  ciunulative  effects  of  such  pesticide 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  In 
doing  so,  EPA  must  consider  potential 
contributions  to  such  exposure  from  all 
tolerances.  If  the  cumulative  risk  is  such 
that  the  tolerances  in  aggregate  are  not 
safe,  then  every  one  of  these  tolerances 
is  potentially  vulnerable  to  revocation. 
Furthermore,  if  unneeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposure  to  the  pesticide 
would  be  inflated.  Consequentiy,  it  may 
be  more  difficult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  and  exemptions  for 
residues  on  crop  uses  for  which  FIFRA 
registrations  no  longer  exist,  imless 
someone  expresses  a  need  for  such 
tolerances.  Through  this  proposed  rule, 
the  Agency  is  inviting  individuals  who 
need  these  import  tolerance  exemptions 
to  identify  themselves  and  those 
exemptions  that  are  needed  to  cover 
imported  commodities. 

Parties  interested  in  retention  of  the 
tolerance  exemptions  should  be  aware 
that  additional  data  may  be  needed  to 
support  retention.  These  parties  should 
be  aware  that,  under  FFDCA  section 
408(f),  if  the  Agency  determines  that 
additional  information  is  reasonably 


required  to  support  the  continuation  of 
a  tolerance  or  exemption,  EPA  may 
require  that  parties  interested  in 
maintaining  the  tolerances  or 
exemptions  provide  the  necessary 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerance  or 
exemption  at  issue. 

C.  When. Do  These  Actions  Become 
Effective? 

EPA  is  proposing  that  revocation  of 
these  tolerance  exemptions  become 
effective  on  the  day  the  final  rule 
revoking  these  tolerance  exemptions  is 
published  in  the  Federal  Register.  The 
Agency  believes  that  the  revocation  date 
allows  users  to  exhaust  stocks  and 
allows  sufficient  time  for  passage  of 
treated  commodities  through  the 
channels  of  trade.  However,  if  EPA  is 
presented  with  information  that  existing 
stocks  would  still  be  available  and  that 
information  is  verified,  the  Agency  will 
consider  leaving  the  existing  tolerance 
exemption  in  place.  If  you  have 
comments  regarding  existing  stocks  and 
whether  the  effective  date  allows 
sufficient  time  for  treated  commodities 
to  cleeir  the  channels  of  trade,  please 
submit  comments  as  described  imder 
Unit  I.e.  Similarly,  if  you  have 
conunents  regarding  these  tolerance 
exemption  revocations  or  the  effective 
date  of  the  revocations,  please  submit 
comments  as  described  under  Unit  I.C. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(i)(5),  as  established 
by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  the  Food  and  Drug 
Administration  (FDA)  that:  (1)  The 
residue  is  present  as  the  result  of  an 
application  or  use  of  the  pesticide  at  a 
time  and  in  a  manner  that  was  lawful 
imder  FIFRA,  and  (2)  the  residue  does 
not  exceed  the  level  that  was  authorized 
at  the  time  of  the  application  or  use  to 
be  present  on  the  food  under  a  tolerance 
or  exemption  from  tolerance.  Evidence 
to  show  that  food  was  lawfully  treated 
may  include  records  that  verify  the 
dates  that  the  pesticide  was  applied  to 
such  food. 

D.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  by  August 
2006  to  reassess  the  tolerances  in 
existence  on  August  2, 1996.  For 
counting  purposes,  and  based  on  this 
proposed  action,  nine  exemptions 


would  be  counted  as  reassessments 
toward  the  August  2006  review  deadline 
of  FFDCA  section  408(q).  as  amended  by 
FQPA  in  1996. 

m.  Are  the  Proposed  Actions 
Consistent  WiUi  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically-produced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  imder 
FQPA  does  not  disrupt  international .. 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
conunittee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  imder 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  siunmarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (June  1,  2000  65  FR  35069) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
Federal  Register — ^Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

IV.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  specific  tolerance 
exemptions  established  under  FFDCA 
section  408.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
type  of  action,  i.e.,  a  tolerance 
exemption  revocation  for  which 
extraordinary  circumstances  do  not 
exist  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  proposed 


66394  Federal  Ragjater/Vol.  68.  No.  g28 /Wednesday,  November  26,  2003 /Proposed  Rules 


rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  {66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwori^  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  otthe  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  Public  Law 
104-4.  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
h4inority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  other 
Agency  action  imder  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  5 
U.S.C.  601  [et  seq.).  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  E)ecember  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  proposed  rule,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has'Teviewed 
its  available  dataT}n  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  for  the 
pesticides  named  in  this  proposed  rule, 
the  Ag^cy  knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  proposed  revocations  that 
would  change  EPA's  previous  analysis. 
Any  comments  about  the  Agency's 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 


proposal,  and  will  be  addressed  prior  to 
issuing  |a  final  rule.  » 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  Substantial  direct  effect  on  States, 
on  the  ^lationship  between  the  national 
govermhent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  c]f  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federabsm  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensu  'e  "meaningful  and  timely  input 
by  Stati  I  and  local  officials  in  the 
develo]  ment  of  regulatory  policies  that 
have  f©  leralism  implications."  "Policies 
that  hai  e  federalism  implications"  is 
defined  in  the  Executive  Order  to 
includa  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  lelationship  between  the  national 
government  and  the  States,  or  on  the 
distribiltion  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  dii  ectly  regulates  growers,  food 
process  ars,  food  handlers  and  food 
retailer ;,  not  States.  This  action  does  not 
cilter  thi  ( relationships  or  distribution  of 
power  i  jid  responsibilities  established 
by  Con;  ress  in  the  preemption 
provisi  »ns  of  FFDCA  section  408(n)(4). 
For  the  le  same  reasons,  the  Agency  has 
determ  ned  that  this  proposed  rule  does 
not  havb  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  TO  175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implic^ions."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executi  ve  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  i  oore  Indian  tribes,  on  the 
relatioi  ship  between  the  Federal 
Govern  nent  and  the  Indian  tribes,  or  on 
the  dist  ribution  of  power  and 
responi  ibilities  between  the  Federal 
Govern  nent  and  Indian  tribes."  This 
proposi  d  rule  will  not  have  substantial 
direct  e  ffects  on  tribal  governments,  on 
the  rela  tionship  between  the  Federal 
Govern  nent  and  Indian  tribes,  or  on  the 
distribiltion  of  power  and 
responsibilities  between  the  Federal 
Goveminent  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  ti)  this  proposed  rule. 


List  of  Sul^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedures, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:.  November  7,  2003. 
James  Jones, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C  321(q),  346(a)  ancT 
371. 

§§180.1063, 180.1088, 180.1116, 
180.1123, 180.1125, 180.1129, 180.1152, 
and  180.1169  [Removed] 

2.  Sections  180.1063, 180.1088, 
180.1116, 180.1123, 180.1125, 180.1129, 
180.1152,  and  180.1169  are  removed. 
(FR  Doc.  03-29322  Filed  11-25-03;  8:45  am] 

BILUNG  COOE  68a»-«0-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-^644,  MB  Docket  No.  03-234,  RM- 
10698] 

Digital  Television  Broadcast  Service; 
Fargo,  ND 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  North 
Dakota  Television  License  Sub,  LLC, 
licensee  of  station  KVLY-go,  North 
Dakota,  proposing  the  substitution  of 
DTV  channel  44  for  DTV  channel  58. 
DTV  Channel  44  can  be  allotted  to  Fargo 
at  reference  coordinates  47-20-32  N. 
and  97-17-20  W.  with  a  power  of  414, 
a  height  above  average  terrain  HAAT  of 
543  meters.  Since  the  community  of 
Fargo  is  within  400  kilometers  of  the 
U.S.-Canadian  border,  concurrence  fi-om 
the  Canadian  government  must  be 
obtained  for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  January  5,  2004,  and  reply 
comments  on  or  before  January  20, 
2004. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  [except  in 
broadcast  allotment  proceedings).  See 
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Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6. 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail.  The 
Commission's  contractor,  Natek,  Inc., 
will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail] 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743.  U.S. 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street,  SW., 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Andrew  S.  Kersting, 
Dickstein,  Shapiro,  Morin  &  Oshinsky, 
LLP,  2101  L  Street,  NW.,  Washington, 
DC  20037-1526  (Counsel  for  North 
Dakota  Television  Sub,  LLC). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blimienthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-234,  adopted  November  6,  2003,  and 
released  November  14,  2003.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  11, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  fit)m  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to  ' 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7a-AADI0  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority.  47  U.S.C.  154,  303.  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
North  Dakota  is  amended  by  removing 
DTV  channel  58  and  adding  DTV 
channel  44  at  Fargo. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-29467  Filed  11-25-03;  8:45  am] 

BiLUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1080-AI82 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
Scimltar-Homed  Oryx,  Addax,  and 
Dama  Gazelle 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  of  the  reopening  of  the  comment 
period  for  the  proposed  rule  to  list  three 
species  of  antelope:  scimitar-homed 
oryx  [Oryx  dammah),  addax  (Addax 
nasomaculatus),  and  dama  gazelle 
(Gazella  dama),  as  endangered.  The 
comment  period  is  reopened  to 
accommodate  requests  by  two  non- 
government organizations  for  additional 
time  to  provide  information.  Comments 
previously  submitted  need  not  be 
resubmitted  because  they  will  be 
incorporated  into  the  public  record  as 


part  of  this  conunent  period  and  will  be 
fully  considered  in  the  final 
determination. 

DATES:  The  most  recent  comment  period 
for  the  proposed  rule  closed  October  22. 
2003.  With  this  reopening  notification, 
written  comments  may  now  be 
submitted  tmtil  January  12,  2004. ' 
ADDRESSES:  Submit  any  comments, 
information,  and  questions  by  mail  to 
the  Chief,  Division  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  Room 
750,  Arlington,  VA  22203;  or  by  fax  to 
703-358-2276;  or  by  e-mail  to 
ScientificAuthority@fws.gov.  Comments 
and  supporting  information  will  be 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m.  at 
the  above  address.  You  may  also  obtain 
copies  of  the  November  5, 1991, 
proposed  rule,  and  the  Jidy  24,  2003, 
notice  to  reopen  the  comment  period 
from  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eleanora  Babij  at  the  above  address,  or 
by  phone,  703-358-1708;  fax,  703-358- 
2276;  or  e-mail, 
ScientificAuthority@fws.gov. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  scimitar-homed  oryx  (Oryx 
dammah),  addax  (Addax 
nasomaculatus),  and  dama  gazelle 
(Gazella  dama)  originally  occupied  the 
same  general  region  of  North  Africa.  The 
reasons  for  the  decline  of  all  three 
antelope  species  are  similar. 
Desertification,  coupled  with  severe 
droughts,  has  dramatically  reduced 
available  habitat.  The  growth  of 
permanent  fanning  has  brought 
additioucd  pressures,  such  as  human 
habitat  disturbance  and  competition 
from  domestic  livestock,  whichiiave 
restricted  these  antelopes  to  marginal 
habitat.  Additional  pressures  from  the 
civil  wars  in  Chad  and  the  Sudan  have 
resulted  in  increased  military  activity, 
construction,  and  uncontrolled  hunting. 

For  further  information  regarding 
backgroimd  biological  information, 
factors  affecting  the  species,  and 
conservation  measures  available  to 
scimitar-homed  oryx,  addax,  and  dama 
gazelle,  please  refer  to  the  proposed  rule 
published  in  the  Federal  Register  on 
November  5, 1991  (56  FR  56491),  and 
the  notice  to  reopen  the  comment 
period  published  on  July  24,  2003  (68 
FR  43706). 

Public  Comments  Solicited 

We  will  accept  written  conunents  and 
information  during  this  reopened 
comment  period  from  the  public,  other 
concerned  governmental  agencies,  the 
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scientific  community,  industry,  or  any 
other  interested  party.  Comments 
particiilarly  are  sought  concerning; 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  scimitar- 
homed  oryx,  addax,  and  dama  gazelle; 

(2)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  the  scimitar-homed  orj^,  addax, 
and  dama  gazelle; 

(3)  Current  planned  activities  in  the 
species'  range  and  their  possible 
impacts  on  the  scimitar-homed  oryx, 
addax,  and  deuna  gazelle; 

(4)  Information  on  the  validity  of  G. 
d.  hzanoi  as  a  subspecies; 

(5)  Alternatives  to  the  treatment  of 
captive  and  non-native  £ree-ranging 
populations^f  scimitar-homed  oryx, 
addax,  and  dama  gazelle;  and 

(6)  Information  on  the  genetic 
integrity  of  captive  and  nomnative  free- 
ranging  populations  of  scimitar-homed 


oryx,  adidax,  and  dama  gazelle,  and 
particularly  whether  any  captive  or  non- 
native  Bee  ranging  populations  are 
likely  to  have  been  hybridized. 

Our  fractice  is  to  make  comments, 
including  names  and  home  addresses  of 
respon<lents,  available  for  public  review 
during  p^gxilar  business  hours.  Any 
person  jcommenting  may  request  that  we 
withho  d  their  home  address,  which  we 
will  ho  lor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  may 
also  wi  hhold  a  commenter's  identity,  as 
allowal  le  by  law.  If  you  wish  us  to 
withho  d  your  name  or  address,  you 
must  st  ite  this  request  prominently  at 
the  beg  nning  of  your  comment.- 
Howevi  sr,  we  will  not  consider 
anonyB  lous  comments.  To  the  extent 
consist  jnt  with  applicable  law,  we  will 
make  a  1  submissions  from 
organizations  or  businesses,  and  from 
indivic  iials  identifying  themselves  as 


representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m.  at 
the  Division  of  Scientific  Authority  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  notice  is 
Eleanora  Babij,  Division  of  Scientific 
Authority,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted.        ' 

Dated:  November  14,  2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  03-29533  Filed  11-25-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
.contains  documents  other  than  rules  or 
proposed  niles  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxl  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

~  Forest  Service 

Deschutes  Provincial  Advisory 
Committee  (DPAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  Provincial 
Advisory  Committee  will  meet  on 
December  12th,  2003  starting  at  9  a.m. 
at  the  Mid-Oregon  Federal  Credit  Union 
Conference  Room  on  1386  NE  Cushing 
(near  the  comer  of  27th  and  Neff),  Bend, 
Oregon.  Agenda  items  will  include  an 
overview  of  the  fire  history  on  the 
Deschutes  National  Forest,  the  district 
fire  recovery  briefings.  Recreation  Fee 
Demo  Project,  and  the  Lower  Deschutes 
River  limited  entry  system.  The 
remainder  of  the  day  will  include  info 
sharing  and  a  Public  Fonmi  from  4  p.m. 
till  4:30  p.m.  All  Deschutes  Province 
Advisory  Committee  Meetings  are  open 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Mickle,  Province  Liaison, 
Deschutes  NF,  Crescent  RD,  P.O.  Box 
208,  Crescent,  OR  97754.  Phone  (541) 
433-3216. 

Dated:  November  20,  2003. 
Leslie  A.C.  Weldon, 

Deschutes  National  Forest  Supervisor. 

[PR  Doc.  03-29633  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRiCULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Fresno  County  Resource 
Advisory  Committee  will  meet  in 
Prather,  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  recommend 
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project  proposals  for  FY2004  funds 
regarding  the  Secure  Riural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393)  for  expenditure 
of  Payments  to  States  Fresno  County 
Title  n  ftinds. 

DATES:  The  meeting  will  be  held  on 
December  16,  2003  from  6:30  p.m.  to 
9:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  High  Sierra  Ranger  District,  Sierra 
National  Forest,  29688  Auberry  Road, 
Prather,  California  93651.  Send  written 
comments  to  Robbin  Ekman,  Fresno 
County  Resource  Advisory  Committee 
Coordinator,  c/o  Sierra  National  Forest 
High  Sierra  Ranger  District,  29688 
Auberry  Road,  Prather,  CA  93651  or 
electronically  to  rekman@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbin  Ekman,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  (559) 
855-5355  ext.  3341. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
County  Title  II  project  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
staff  before  or  after  the  meeting. 

Public  sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  December  16,  2003  will  have  the 
opportunity  to  address  the  Community 
at  those  sessions.  Agenda  items  to  be 
covered  include:  (1)  Call  for  new 
projects;  (2)  Status  report  from  project 
recipients;  (3)  review  and  adopt  project 
monitoring  form  and  (4)  Public 
conunent. 

Dated:  November  19,  2003. 
Ray  Porter, 

District  Ranger, 

[PR  Doc.  03-29569  Filed  11-25-03:  8:45  am] 

BILUNG  CO06  3410-11-M 


COMMiSSiON  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  community  forum  of 
the  New  Hampshire  Advisory 


Committee  will  begin  at  9  a.m.  and  end 
at  3:30  p.m.,  Thursday,  December  4, 
2003,  in  the  Aldermanic  Chambers  of 
Manchester  City  Hall,  108  Elm  Street, 
Manchester,  New  Hampshire..  The 
purpose  of  the  community  forum  is  to 
address  issues  related  to  access  to  health 
care  by  limited-English-proficient  and 
hearing-impaired  persons. 

Persons  desiring  additional 
information  should  contact  Aonghas  St- 
Hilaire  of  the  Eastern  Regional  Office, 
(202)  376-7533,  TDD:  (202)  376-8116. 
Hearing  impaired  persons  who  will 
attend  the  commimity  forum  and- 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Eastern 
Regional  Office  at  least  10  (ten)  working 
days  before  the  scheduled  date  of  the 
community  forum. 

The  community  forum  will  be 
conducted  pursuant  to  the  provisions  of 
the  rules  and  regulations  of  the 
Commission. 

Dated  at  Washington.  DC  November  19, 
2003. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-29585  Filed  11-25-03;  8:45  am] 
BILUNG  COOE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-«7O-068] 

Certain  Folding  Metal  Tables  and 
Chairs  from  the  People's  Republic  of 
China:  Notice  of  Partial  Rescission  of 
First  Antidumping  Duty  AdministrativB 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Partial  Rescission  of 

First  Antidumping  Duty  Administrative 

Review. 


SUMMARY:  On  July  29,  2003,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  a  notice  announcing  the 
initiation  of  the  administrative  review  of 
the  antidumping  duty  order  on  folding 
metal  tables  and  chairs  from  the 
People's  Republic  of  China  ("PRC"). 
The  period  of  review  ("POR")  is 
December  3,  2001,  to  May  31,  2003.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
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Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reviews, 
68  FR  44524,  July  29,  2003  ("Initiation 
Notice").  This  review  has  now  been 
partially  rescinded  for  certain 
companies  because  the  requesting  party 
withdrew  its  requests. 
EFFECTIVE  DATE:  November  26,  2003. 
FOR  FURTHER  INFORMATKW  CONTACT:  John 
Drury,  Patrick  Edwards  or  Anya 
Naschak,  Enforcement  Group  ID,  Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Room  7866, 
Washington,  D.C.  20230;  telephone 
(202)  482-0195,  (202)  482-8029,  (202) 
482-6375,  respectively. 
SUPPLEMEiaARY  INFORMATION: 

Scope  of  the  Review 

The  merchandise  subject  to  this 
review  consists  of  assembled  and 
unassembled  folding  tables  and  folding 
chairs  made  primarily  or  exclusively 
from  steel  or  other  metal,  as  described 
below: 

(1)  Assembled  and  unassembled  folding 
tables  made  primarily  or  exclusively 
from  steel  or  other  metal  ("folding 
metal  tables").  Folding  metal  tables 
include  square,  roiuid,  rectangular, 
and  any  other  shapes  with  legs  affixed 
with  rivets,  welds,  or  any  other  type 
of  fastener,  and  which  are  made  most 
commonly,  but  not  exclusively,  with 
a  hardboard  top  covered  with  vinyl  or 
fabric.  Folding  metal  tables  have  legs 
that  mechanically  fold  independently 
of  one  another,  and  not  as  a  set.  The 
subject  merchandise  is  commonly,  but 
not  exclusively,  packed  singly,  in 
multiple  packs  of  the  same  item,  or  in 
five  piece  sets  consisting  of  four 
chairs  and  one  table.  Specifically 
excluded  from  the  scope  of  folding 
metal  tables  are  the  foUowing: 

a.  Lawn  fumitiu-e; 

b.  Trays  commonly  referred  to  as 
"TV  trays"; 

■  c.  Side  tables; 

d.  Child-sized  tables; 

e.  Portable  counter  sets  consisting 
of  rectangiUar  tables  36"  high  and 
matching  stools;  and 

f.  Banquet  tables.  A  banquet  table  is 
a  rectangular  table  with  a  plastic  or 
laminated  wood  table  top 
approximately  28"  to  36"  wide  by 
48"  to  96"  long  and  with  a  set  of 
folding  legs  at  each  end  of  the  table. 
One  set  of  legs  is  composed  of  two 
individual  legs  that  are  affixed 

-togetiier  by  one  or  more  cross- 
braces  using  welds  or  fastening 
hardware.  In  contrast,  folding  metal 
tables  have  legs  that  mechanically 
fold  independently  of  one  another. 


an  i  not  as  a  set. 
(2)  Ass  9mbled  and  unassembled  folding 
chai  s  made  primarily  or  exclusively 
bom  steel  or  other  metal  ("folding 
met^l  chairs").  Folding  metal  chairs 
include  chairs  with  one  or  more  cross- 
braci «,  regardless  of  shape  or  size, 
affix  sd  to  the  front  and/ or  rear  legs 
with  rivets,  welds  or  any  other  type  of 
faste  ler.  Folding  metal  chairs  include: 
thos( !  that  are  made  solely  of  steel  or 
othei  metal;  those  that  have  a  back 
pad,  a  seat  pad,  or  both  a  back  pad 
and  1 1  seat  pad;  and  those  that  have 
seats  or  backs  made  of  plastic  or  other 
mate  rials.  The  subject  merchandise  is 
comi  aonly,  but  not  exclusively, 
pack  jd  singly,  in  multiple  packs  of 
the  s  une  item,  or  in  five  piece  sets 
cons  sting  of  foiu'  chairs  and  one 
table  Specifically  excluded  from  the 
scop !  of  folding  metal  chairs  are  the 
folio  ving: 

a.  ''olding  metal  chairs  with  a 
wc  oden  back  or  seat,  or  both; 

b.  .,av»rn  furniture; 
c. ;  Itools; 

d.  !]hairs  with  arms;  and 

e.  I  !hild-sized  chairs. 

The  I  ubject  merchandise  is  currently 
classifi  ible  under  subheadings 
9401710010,  9401710030, 9401790045, 
9401730050,  9403200010  and 
940320  0O3O  of  the  Harmonized  Tariff 
Schedi  le  of  the  United  States 
("HTSIIS").  Although  the  HTSUS 
subhea  lings  are  provided  for 
conven  ience  and  U.S.  Customs  and 
Border  Protection  ("CBP")  purposes,  the 
Depart  nent's  v^ritten  description  of  the 
mercha  ndise  is  dispositive. 

Backgr  nund: 

On  ]\  ine  16,  2003,  in  response  to  the 
Departfient's  notice  of  opportxmity  to 
request  a  review  published  in  the 
Federal  Register,  Wok  and  Pan 
IndustrNf,  Inc.  ("Wok  &  Pan")  requested 
the  Dej  artment  conduct  an 
admini  strative  review  of  the 
antidui  nping  duty  order  on  folding 
metal  t  ibles  and  chairs  ("FMTC")  from 
the  PR( ;  [See  Notice  of  Antidumping 
Duty  O  -der:  Folding  Metal  Tables  and 
Chairs  )rom  the  People's  Republic  of 
China,  j7  FR  43277  (June  27,  2002))  for 
entries  Df  subject  merchandise  made  by 
Wok  &  Pan.  On  Jime  26,  2003,  EJ 
Footwaar,  LLC  requested  the 
Depart  nent  conduct  an  administrative 
review  of  entries  of  subject  merchandise 
made  b  y  Dongguan  Shichang  Metals 
Factor]  Co.,  Ltd.  ("Shichang").  On  June 
30,  20G3,  the  Meco  Corporation 
("petiti  anei")  requested  the  Departmeht 
condudt  an  administrative  review  of 
entries  of  subject  merchandise  made  by 
three  C  linese  producers/exporters:  Feili 


Furniture  Development  Co.,.Ltd  and 
Feili  (Fujian)  Co.,  Ltd  ("Feili"),  New- 
Tec  Integration  Co.,  Ltd.  ("New-Tec"), 
and  Shichang.  The  Department  initiated 
the  review  for  all  companies.  See 
Initiation  Notice. 

On  October  27,  2003,  the  petition* 
requested  a  withdrawal  of  its  request  for 
review  of  products  manufactured  or 
exported  by  Feili  and  New-Tec.  The 
applicable  regulation,  19  CFR 
351.213(d)(1),  states  that  if  a  party  that 
requested  an  administrative  review 
withdraws  the  request  within  90  days  of 
the  publication  of  the  notice  of 
initiation  of  the  requested  review,  the 
Secretary  will  rescind  the  review.  The 
petitioner  made  a  request  for 
withdrawal  within  the  90-day  deadline, 
is  accordance  with  19  CFR 
351.213(d)(1).  Respondents  Feili  and 
New-Tec  objected  to  this  request,  on  the 
grounds  that  Feili  and  New-Tec  had  also 
submitted  requests  for  review  of  entries 
of  subject  merchandise  produced  by 
Feili  and  New-Tec.  Petitioner  argued 
that  there  is  no  record  evidence  that 
Feili  or  New-Tec  officially  filed  a  copy 
of  their  request  for  review  and,  further, 
that  there  is  no  copy  of  such  a  request 
available  in  the  public  case  file  at  the 
Department.  The  Department  has  found 
that  Feili  and  New-Tec  have  submitted 
no  evidence  on  record  that  any 
individual  representing  their  interests  in 
this  case  attempted  to  file  on  the  official 
record  a  request  for  review  with  the 
requisite  number  of  copies  to  the  Import 
Administration  Docket  Center,  nor  that 
the  review  request  was  served  on 
interested  parties  in  this  case,  as 
required  imder  the  regulations.  The 
Department  has  determined  that  the 
record  strongly  indicates  that  Feili  and 
New-Tec  did  not  officially  request  a 
review  in  this  case.  For  further 
discussion  of  these  issues,  please  see  the 
Decision  Memorandum  to  Josep'h  A. 
Spetrini,  Deputy  Assistant  Secretary  for 
Import  Administration,  Group  III  from 
John  Drury,  Patrick  Edwards,  Anya 
Naschak,  case  analysts  fra-  Office  8  '     . 
through  Richard  O.  Weible,  Office  8 
Director  (November  20,  2003). 

Therefore,  for  Feili  and  New-Tec,  the 
Department  is  rescinding  this  review  of 
the  antidumping  duty  order  on  FMTC 
from  the  PRC  covering  the  period 
December  3,  2001,  to  May  31,  2Q03. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)a)  of  the  Act  and  19  CFR 
351.213(d)(4)  of  the  Department's 
regulations. 
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Dated:  November  20,  2003. 

JamesJ.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-29600  Filed  11-25-03;  8:45  am] 

BIUJNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-357-812] 

Hontfy  From  Argentina:  Extension  of 
Time  Limn  for  Preliminary  Resutts  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration,. 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
2001-2002  administrative  review  of  the 
antidumping  duty  order  on  honey  from 
Argentina.  This  review  covers  five 
exporters  of  the  subject  merchandise  to 
the  United  States  and  the  period  May 
11,  2001  through  November  30,  2002. 
EFFECTIVE  DATE:  November  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Sheba  at  (202)  482-0145  or 
Donna  Kinsella  at  (202)  482-0194. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Office  Eight, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  31,  2002,  the  American 
Honey  Producers  Association  and  the 
Sioux  Honey  Association  (collectively 
"petitioners")  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  honey  from 
Argentina  in  response  to  the 
Department's  notice  of  opportunity  to 
request  a  review  published  in  the 
Federal  Register.  See  Notice  of 
Antidumping  Duty  Order:  Honey  from 
Argentina,  66  FR  63672  (December  10, 
2001).  The  petitioners  requested  the 
Department  conduct  an  administrative 
review  of  entries  of  subject  merchandise 
made  by  21  Argentine  producers/ 
exporters.  In  addition,  the  Department 
received  requests  for  review  from  9 
Argentine  exporters.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  68  FR  3009  (January 
22,  2003). 


The  Department  initiated  the  review 
for  all  companies.  On  January  17,  2003, 
petitioners  withdrew  their  request  for 
review  of  14  companies  and  the 
Department  granted  this  request.  See 
Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  13895  (March  21.  2003). 

Based  on  withdrawals  of  request  for 
review  from  Compania  Apicola 
Argentina  S.A.  and  Mielar  S.A.,  the 
Department  rescinded  the  review  with 
respect  to  these  two  companies.  See 
Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  25568  (May  13.  2003).  On 
August  13,  2003,  Radix  S.R.L.  (Radix) 
and  Compania  Europeo  Americana  S.A. 
(CEASA),  submitted  letters  of 
withdrawal  of  request  for  review.  On  the 
same  date,  petitioners  also  submitted  a 
letter  of  withdrawal  of  request  for 
review  with  respect  to  Radix  and 
CEASA.  The  Department  granted  these 
requests  and  subsequently  rescinded  the 
review  with  respect  to  Radix  and 
CEASA.  See  Notice  of  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review,  68  FR  52386  (September  3, 
2003).  ^ 

Notice  of  Extension 

Pursuant  to  the  time  limits  for 
administrative  reviews  set  forth  in 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act),  the 
original  time  limit  for  the  preliminary 
results  of  review  was  September  2, 
2003.  On  July  23,  2003,  we  extended  the 
time  limit  for  the  preliminary  results  of 
review  to  December  8,  2003.  See 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Administrative  Review,  68  FR 
43491.  It  is  not  practicable  to  complete 
this  review  within  this  time  limit  due  to 
a  number  of  significant  case  issues,  such 
as  sales  below  cost,  the  collection  of 
cost  data,  high  inflation,  and  currency 
devaluation.  Therefore,  the  Department 
is  further  extending  the  time  limit  for 
completion  of  the  preliminary  results  of 
review  until  December  31,  2003  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act.  The  deadline  for  the  final 
results  of  this  review  will  continue  to  be 
120  days  after  publication  of  the 
preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  (19 
U.S.C.  1675  (a)(3)(A)  (2001)). 

Dated:  November  20,  2003. 
Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  ID. 

(FR  Doc.  03-29602  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  3S10-O»-S 


DEPARTMENT  OF  COMMERCE 

Intamatlonai  Trade  Administration 
[C-489-e06] 

Certain  Pasta  from  Turfcay:  Notloa  of 
Rescission  of  Countarvailing  Duty 
Adminlstratlva  Ravisw 

AGENCY:  Import  Administration, 
bitemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of . 
Coimtervailing  Duty  Administrative 
Review. 


SUMMARY:  In  response  to  a  request  made 
on  July  31.  2003.  by  Gidasa  Sabanci 
Gida  Sanayi  ve  Ticaret  A.S.,  a  producer/ 
exporter  of  certain  pasta  from  Turkey, 
the  Department  of  Commerce  initiated 
an  administrative  review  of  the 
coimtervailing  duty  order  on  certain 
pasta  from  Turkey,  covering  the  period 
January  1,  2002.  through  December  31. 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part.  68  FR  50750  (August  22.  2003).  As 
a  result  of  a  timely  withdrawal  of  the 
request  for  review  by  Gidasa  Sabanci 
Gida  Sanayi  ve  Ticaret.  A.S..  we  are 
rescinding  this  review. 
EFFECTIVE  DATE:  November  26.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown.  AD/CVD  Enforcement, 
Group  I,  Office  1,  hnport 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230; 
telephone:  (202)  482-4987. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  July  24, 1996.  the  Department  of 
Commerce  ("the  Department") 
published  a  countervailing  duty  order 
on  certain  pasta  fit)m  Turkey.  See 
Notice  of  Countervailing  Duty  Order: 
Certain  Pasta  from  Turkey,  61  FR  38546 
(July  24.  1996).  On  July  31.  2003.  Gidasa 
Sabanci  Gida  Sanayi  ve  Ticaret.  A.S. 
("Gidasa").  a  producer/exporter  of 
certain  pasta  from  Turkey,  requested  an 
administrative  review  of  the 
countervailing  duty  order  pn  certain 
pasta  bora  Turkey  for  the  relevant 
period.  In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  initiated  the  review 
on  August  22,  2003  (68  FR  50750).  On 
November  3,  2003,  Gidasa  withdrew  its 
request  for  review. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
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enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
caimed  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  the  order  is 
dispositive.  .     . 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date:  (1)  On 
October  26, 1998,  the  Department  self- 
initiated  a  scope  inquiry  to  determine 
whether  a  package  weighing  over  five 
pounds  as  a  result  of  allowable  industry 
tolerances  is  within  the  scope  of  the 
antidimiping  and  countervailing  duty 
orders.  On  May  24, 1999,  we  issued  a 
final  scope  ruling  finding  that,  effective 
October  26, 1998,  pasta  in  packages 
weighing  or  labeled  up  to  (and 
including)  five  pounds  four  ounces  is 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
Memorandum  from  John  Brinkmann  to 
Richard  Moreland,  dated  May  24, 1999, 
in  the  case  file  in  the  Central  Records 
Unit,  main  Commerce  building,  room  B- 
099  ("CRU").  . 

Rescission  of  Administrative  Review 

The  Department's  regulations,  at  19 
CFR  351.213(d)(1),  provide  that  the 
Department  will  rescind  an 
administrative  review  if  the  party  that 
requested  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  Gidasa  withdrew 
its  request  for  an  administrative  review 
on  November  3,  2003,  which  is  within 
the  90-day  deadline.  No  other  party 
requested  a  review  of  Gidasa's  sales. 
Therefore,  the  Department  is  rescinding 
this  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 


disclosed  under  APO  in  accordance 
with  igjCFR  351.305(a)(3).  Timely 
vmtteninotification  of  the  return  or 
destrucnon  of  APO  materials  or 
converson  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  thf  regulations  and  the  terms  of  an 
APO  is  k  sanctionable  violation. 

This  notice  is  issued  and  published  in 
a.ccordakice  with  19  CFR  351.213(d)(4). 

Dated:  November  17,  2003. 

Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.|03-29601  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


nal  Trade  Administration 
rade  Certificate  of  Review 


action:  >Jotice  of  Issuance  of  an  Export 
Trade  Qertificate  of  Review,  Application 
No.  03-  30005. 


SUMMAR  f:  The  Department  of  Commerce 
has  issu  ed  an  Export  Trade  Certificate  of 
Review  to  American  Commodity 
Compaiy,  LLC  ("ACC").  This  notice 
summaj  izes  the  conduct  for  which 
certifier  tion  has  been  granted. 
FOR  FUn  mER  INFORMATION  CONTACT: 

Jeffrey  ( '..  Anspacher,  Director,  Office  of 
Export '  'rading  Company  Affairs, 
Internal  ional  Trade  Administration,  by 
telepho  le  at  (202)  482-5131  (this  is  not 
a  toll-fii  se  niunber),  or  by  e-mail  at 
oetca@i  a.doc.gov. 

SUPPLEI  lENTARY  INFORMATION:  Title  III  of 
the  Exp  )rt  Trading  Company  Act  of  1982 
(15  U.S,  C.  4001-21)  authorizes  the 
Secretai  y  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  HI  are 
found  a  15  CFR  part  325  (2003). 

The  C  ffice  of  Export  Trading 
Compai  y  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  tfequires  the  Department  of 
Commerce  to  publish  a  siunmary  of  the 
Certification  in  the  Federal  Register. 
Under  section  305  (a)  of  the  Act  and  15 
CFR  32$.ll(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  io  days  of  the  date  of  this  notice, 
bring  ad  action  in  any  appropriate 
district  court  of  the  Unit^  States  to  set 
aside  thb  determination  on  the  ground 
that  the|determination  is  erroneous. 

Descripfiion  of  Certified  Conduct 

Export '.  "rade 
1.  Prodi  cts 


U.S. 
rough 


I  ce 
r  ce 


and  rice  products  including: 
,  brown  rice,  milled. 


undermilled  or  unpolished  rice,  coated 
rice,  oiled  rice,  enriched  rice,  rice  bran, 
rice  polish,  head  rice,  broken  rice, 
secondhead  rice,  brewers  rice, 
screenings,  rice  flour,  and  rice  hulls. 

2.  Technology  Rights 

Technology  Rights,  including,  but  not 
limited  to:  patents,  trademarks,  service 
marks,  copyrights,  trade  secrets  and 
know-how  that  relate  to  the  Products. 

3.  Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products  and 
Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to:  arranging 
and  coordinating  delivery  of  Product  to 
port  of  export,  arraiiging  for  inland  and/ 
or  ocean  transportation,  allocating 
Product  to  vessel;  arranging  for  storage 
space  at  port;  arranging  for 
warehousing,  stevedoring,  wharfage, 
handling,  inspection,  fumigation, 
quality  control,  financing,  freight 
forwarding,  insurance  and 
documentation;  reviewing  letters  of 
credit;  "invoicing  foreign  buyer; 
collecting  payment;  and  arranging  for 
payment  of  applicable  brokerage  fees 
and  commissions. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samba,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

With  respect  to  the  sale  of  Products, 
licensing  of  Technology  Rights,  and 
provisions  of  the  Export  Trade 
Facilitation  Services,  under  its  proposed 
Export  Trade  Certificate  of  Review,  the 
American  Commodity  Company,  llC 
may: 

(a)  Receive  information  on  an 
individual  basis  from  individual 
Suppliers  regarding  Product  available 
for  export  and  delivery  schedules  for  the 
purpose  of  determining  the  availability 
of  Products  for  purchase  and  export; 

(b)  Solicit  offers  bom  Suppliers  to  sell 
Product  to  ACC  for  a  specific  raqtort 
opportunity; 

(c)  Obtain  agreements  from  Supplies 
to  offer/sell  Product  through  the 
certified  activities  of  ACC; 

(d)  Establish  prices,  quantities  and 
terms  for  sales  of  Product  in  export 
markets; 
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(e)  Solicit  orders  firom  potential 
foreign  distributors  and  purchasers  of 
Product  for  delivery  to  export  markets; 

(f)  Submit  offers  to  potential 
distributors  and  pim^hasers  for  sale  of 
Product  for  delivery  to  export  markets; 

(g)  Negotiate  and  enter  into 
agreements  for  sale  of  Product  in  export 
markets; 

(h)  Enter  into  agreements  to  purchase 
Product  from  one  or  more  Suppliers  by 
which  Suppliers  may  agree  to  sell 
exclusively  to  ACC  for  delivery  in  a 
particular  export  market  or  markets. 
ACC  may  agree  to  piux:hase  exclusively 
fram  particular  Supplier(s)  for  resale  of 
Product  in  a  particular  export  market  or 
markets; 

(i)  Enter  into  agreements  with  one  or 
more  Export  Trade  Intermediaries  or 
purchasers  for  their  purchase  of  Product 
by  which  ACC  may  agree  to  deal 
exclusively  with  a  given  customer  inlhe 
export  market  and/or  that  customer  may 
agree  to  deal  exclusively  with  ACC. 
Additionally,  that  customer  may  agree 
not  to  purchase  from  ACC's  competitors 
imless  authorized  by  the  ACC  to  do  so; . 

(j)  Allocate  sales  of  Product  and/or 
distribute  export  orders  among 
Suppliers  on  any  basis  ACC  deems 
appropriate; 

(k)  Act  as  broker  and/or  operate  as 
sub-contractor  to  suppliers  and  possibly 
take  title  to  Product; 

(1)  Utilize  applicable  export  assistance 
and  incentive  programs  which  are 
available  to  ACC  within  the  government 
and  trade  sectors; 

(m)  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

(n)  Use  its  discretion,  in  good  faith,  to 
sell  Product,  quote  prices  for  Product, 
provide  information  regarding  Product, 
or  to  market  or  sell  Product  to  any 
distributors  or  purchasers  of  its 
choosing  in  export  markets  or  in  any 
countries  or  geographic  areas  in  export 
markets;  and 

(o)  Meet  with  SuppUers,  Export  Trade 
Intermediaries,  or  trade  associations 
periodically  to  discuss  matters  specific 
to  exporting  Product  (not  related  to 
price  and  supply  arrangements  between 
applicant  and  the  individual  suppliers) 
such  as  relevant  facts  concerning  export 
maricets  [e.g.  demand  conditions, 
transportation  costs  and  prices),  or  the 
possibility  of  joint  marketing,  selling  or 
bidding  arrangements  in  the  export 
markets. 

Definition 

"Export  Trade  Intermediary"  means  a 
person  who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions  including  or  arranging  for  the 


provision  of  Export  Trade  Facilitation 
SOTvices. 

"SuppUer"  means  a  person  who 
produces,  provides  or  sells  a  Product. 

Terms  and  Conditions  of  Certificate 

1.  hi  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
ACC  shall  not  intentionally  disclose, 
directly  or  indirectiy,  to  any  Supplier 
any  information  regarding  its  or  any 
other  Supplier's  costs,  production, 
capacity,  inventories,  domestic  prices, 
domestic  sales,  domestic  customers,  or 
U.S.  business  plans,  strategies,  or 
methods,  unless  such  information  is 
already  generally  available  to  the  trade 
or  public. 

2.  ACC  will  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
behalf  of  the  Secretary  or  the  Attorney 
General  for  information  or  documents 
relevant  to  conduct  imder  the 
Certificate.  The  Secretary  of  Commerce 
will  request  such  information  or 
documents  when  either  the  Attorney 
General  or  the  Secretary  of  Commerce 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  November  19,  2003. 
Jeffrey  C.  Anspacher, 

Director.  Office  of  Export  Trading,  Company 
Affairs. 

(FR  Doc.  03-29563  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  3S10-OR-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doclwt  No.  0306Q2141-3284-05;  I.D. 
061703A] 

RIN  0648-ZB55 

Availability  of  Grants  Funds  for  Fiscal 
Year  2004 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Department  of  Commerce. 

ACTION:  Notice;  extension  of  application 

deadline. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration,  National 


Marine  Fisheries  Service  publishes  this 
notice  to  extend  the  solicitation  period 
on  a  notice  inviting  the  public  to  submit 
proposals  for  available  frmding  for  the 
Chesapeake  Bay  Fisheries  Research 
Program,  which  funds  projects  that 
support  research,  monitoring,  modeling 
and  management  addressing  various 
aspects  of  Chesapeake  Bay  fisheries, 
published  on  Friday,  October  17,  2003. 
NOAA  extends  the  solicitation  period 
by  11  days  to  provide  the  public  more 
time  to  submit  proposals.  The  new 
deadline  for  the  receipt  of  proposals  is 
December  12,  2003.  All  other 
requirements  for  this  solicitation  remain 
the  same. 

DATES:  Applications  must  be  received 
by  5  p.m.  eastern  daylight  savings  time 
on  December  12,  2003.  Originally,  the 
application  deadline  was  published  on 
October  17,  2003  (68  FR  59778). 
ADDRESSES:  The  address,  for  submitting 
Proposals  electronically  is:  http:// 
www.grants.govA  (Electronic 
submission  is  encouraged).  Paper 
applications  must  be  mailed  to  the 
following  address:  Derek  M.  Omer, 
NOAA  Chesapeake  Bay  Office,  410 
Severn  Avenue,  Suite  107A,  Annapolis, 
MD  21403. 

FOR  FURTHER  INFORMATION  CONTACT:  For    , 

further  information,  contact  Derek  M. 
Omer,  NOAA  Chesapeake  Bay 
Office,410  Severn  Avenue,  Suite  107A. 
Annapolis,  MD  21403,  or  by  phone  at 
410-267-5676,  or  fax  to  410-267-5666, 
or  via  Internet  at  derek.omer@noaa.gov. 

Dated:  November  20,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Opergtions,  National  Marine  Fisheries 
Service. 

[FR  Doc.  03-29599  Filed  11-25-03;  8:45  am] 
BIUJNG  CODE  3S10-12-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnMMpheric 
Administration 

Commercial  Remote  Sensing  Advisory 
Committee  Meeting 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Commercial  Remote  Sensing  (ACCRES) 
will  meet  December  1 1 ,  2003 . 

Date  and  Time:  The  meeting  is 
scheduled  as  follows: 

December  11,  2003,  8:30  a.m.-5  p.m. 
The  first  part  of  this  meeting  will  be 
closed  to  the  public.  The  public  portion 
of  the  meeting  will  begin  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  8331  of  Silver  Spring  Metro 
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Center  Building  I  (SSMC  I)  in  Silver 
Spring,  Maryland.  SSMC  I  is  located  at 
1335  East-West  Highway.  It  is  located 
near  the  Silver  Spring  Metro  Station  on 
the  Red  Line.  While  open  to  the  public, 
seating  capacity  may  be  limited. . 

SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  of  the  meeting  of  ACCRES. 
ACCRES  was  established  by  the 
Secretary  of  Commerce  (Secretary)  on 
May  21,  2002,  to  advise  the  Secretai^ 
through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
on  long-  and  short-range  strategies  for 
the  Ucensing  of  commercial  remote 
sensii^  satellite  systems. 

Matters  To  Be  Considered 

The  first  part  of  the  meeting  will  be 
closed  to  the  public  pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  as 
amended  by  Section  5(c)  of  the 
Government  in  Simshine  Act,  Pub.  L. 
94—409  and  in  accordance  with  Section 
552b(c)(l)  of  Title  5.  United  States  Code. 
Accordingly,  portions  of  this  meeting 
which  involve  the  ongoing  review  and 
implementation  of  the  April  2003  U.S. 
Commercial  Remote  Sensing  Space 
Policy  and  related  national  security  and 
foreign  policy  considerations  for 
NOAA's  licensing  decisions  may  be 
closed  to  the  public.  These  briefings  are 
likely  to  disclose  matters  that  are 
specifically  authorized  under  criteria 
established  by  Executive  Order  12958  to 
be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  are  in  fact 
properly  classified  pursuant  to  such 
Executive  Order. 

All  other  portions  of  the  meeting  will 
be  open  to  the  public.  During  the  open 
portion  of  the  meeting,  the  Committee 
will  discuss  its  initial  findings,  the 
status  of  NOAA's  licensing  program 
review,  special  NOAA  projects 
concerning  the  commercial  remote 
sensing  industry,  and  civil  agency 
initiatives  on  the  use  of  commercial 
remote  sensing  products  and  services. 
The  committee  will  also  receive  public 
comments  on  its  activities. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  special  accommodations 
may  be  directed  to  ACCRES,  NOAA/ 
NESDIS  International  and  Interagency 
Affairs  Offite,  1335  East-West  Highway, 
Room  7311,  Silver  Spring,  Maryland 
20910. 


-  Additii  inal  Infbrniation  and  Public 
ComnK  tilts 

Any  member  of  thejjublic  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit  oral  or 
written  comments  should  contact 
Timotliy  Stryker,  Designated  Federal 
Officeijfor  ACCRES,  NOAA/NESDIS 
International  and  Interagency  Affairs 
Office,!  1335  East- West  Highway,  Room 
7311,  Silver  Spring,  Maryland  20910. 
Copies  of  the  draft  meeting  agenda  can 
be  obtained  fi'om  Tahara  Moreno  at 
(301)  7113-2024  ext.  202,  fax  (301)  713- 
2032,  dr  e-mail 
Tahara.Moreno@noaa.gov. 

The  ACCRES  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  lepetitive  of  previously- 
submitted  oral  or  written  statements.  In 
genera^,  each  individual  or  group 
making  an  oral  presentation  may  be 
limited  to  a  total  time  of  five  minutes. 
Writtei  comments  (please  provide  at 
least  1$  copies)  received  in  the  NOAA/ 
NESDIS  International  and  Interagency 
Afeirsi  Office  on  or  before  December  5, 
2003,  Yill  be  provided  to  Committee 
members  in  advance  of  the  meeting. 
Conmif  nts  received  too  close  to  the 

;  date  will  normally  be  provided 
ittee  members  at  the  meeting. 
■lER  INFORMATION  CONTACT: 
^y  Stryker.  NOAA/NESDIS 
ional  and  Interagency  Affairs, 
St  West  Highway,  Room  7311, 
Jpring,  Maryland  20910; 
telephone  (301)  713-2024  x205,  fax 
(301)  /T13-2032,  e-mail 
TimotnyStryker@noaa.gov,  or  Douglas 
Brauenat  telephone  (301)  713-2024 
x213,  e-mail  Douglas.Brauer@noaa.gov. 

Gregor]  W.  Withee, 

Assistai  It  Administrator  for  Satellite  and 
Informc  tion  Services. 

(FR  DoQ.  03-29561  Filed  11-25-03;  8:45  am] 
BILUNG  tODE  3S10-HR-P 


COMMODITY  FUTURES  TRADING 
COMKiSSION 

Citrus  lUsociates  of  the  New  York 
Cotton  Exchange  Proposed  FCOJ-A 
Future » and  Options  Contract  and 
FCOJ-B  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACnONJ  Notice  of  availability  of  terms 

and  conditions  of  new  contract 

specifitations  for  FCOJ-A  futures  and 

option !  contracts  and  FCOJ-B  futures 

contnu  t. 


SUMMAtiY:  The  Citrus  Associates  of  the 
New  Y  jrk  Cotton  Exchange  (CANYCE  or 
Exchai  ge)  has  requested  that  the 


Commission  approve  the  subject 
proposed  new  FCOJ-A  futures  and 
options  contracts  and  FCOJ-B  futures 
contract.  The  proposals  were  submitted 
pursuant  to  Commission  Regulations 
40.3  and  40.5. 

The  delivery  provisions  of  the 
proposed  FCOJ-A  futures  contract  are 
the  same  as  the  existing  FCOJ-2  futures 
contract,  and  the  delivery  provisions  of 
the  proposed  FCOJ-B  futures  contract 
are  the  same  as  the  existing  FCOJ-1 
futures  contract.  The  FCOJ-A  contract 
will  trade  outright,  as  the  principal 
trading  vehicle,  and  the  FCOJ-B 
contract  will  trade  as  a  differential  to 
the  FCOJ-A  contract  (currently,  the 
FCOJ-l  contract  trades  outright  and  the 
FCOJ-2  contract  trades  as  a  differential 
to  the  FCOJ-1  contract). 

Both  the  FCOJ-A  and  FCOJ-B  futines 
contracts  will  require  delivery  of  15,000 
pounds  of  US  Grade  A  orange  solids 
with  a  Brix  value  of  not  less  than  62.5 
degrees,  and  a  Brix  to  acid  value  ration 
of  not  less  than  14  to  1  nor  more  than 
19  to  1.  Deliverable  product  must  also 
have  a  minimum  score  of  94,  with  the 
minimums  for  the  component  factors 
fixed  at  37  for  color,  37  for  flavor  and 
19  for  defects.  In  addition,  both  the 
FCOJ-A  and  FCOJ-B  futures  contracts 
will  require  delivery  in  drums  or  tanks, 
at  the  seller's  option,  at  Exchange- 
licensed  warehouses  in  Florida,  New 
Jersey,  E)elaware,  or  California.  The 
principal  difference  between  the  two 
contracts  is  that  the  FCOJ-A  futures 
contract,  which,  as  noted,  will  be  the 
principal  trading  vehicle,  will  require 
delivery  of  product  that  is  100%  Florida 
origin,  100°/o  Brazilian  origin,  or  a 
combination  of  the  two  origins,  whereas 
the  FCOJ-B  contract,  which,  as  noted, 
will  trade  as  a  differential  to  FCOJ-A, 
will  not  have  a  coimtry  or  state  of  origin 
requirement. 

The  Director  of  the  Division  of  Market 
Oversight  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  Exchange's  proposal  for  comment 
is  in  the  public  interest,  and  will  assist 
the  Commission  in  considering  the 
views  of  interested  persons. 
DATES:  Comments  must  be  received  on 
or  before  December  11,  2003. 
ADDRESSES:  interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette.  Centre,  1155  21st  Street,  NW., 
Washington  20581  by  the  specified  date. 
In  addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521  or  by  electronic  mail  to 
secretary@cftc.gpv.  Reference  should  be 
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made  to  FGOJ-A  and  FCOJ-B  futiires 
and  options  contract  and  FCOJ-B 
futures  contract. 

FOR  RffiTHER  mFORMA'nON  CONTACT: 

Please  contact  Martin  Murray  of  the 
Division  of  Market  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington 
20581,  (202)  418-5276.  Facsimsile 
niunber:  (202)  418-5507.  Electronic 
mail:  mmurray@cftc.gov. 

SUPPLEMENTARY  INFORMATKNH:  Copies  of 
the  Exchange's  proposal  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Three  Lafayette  Centre, 
1155  21st  Street,  NW..  Washington 
20581.  Copies  of  the  proposal  can  also 
be  obtained  through  ihe  Commission's 
Web  site  at  http://www.cftc.gov/dea/ 
pending/deanewcontr.htm.  or  through 
the  Office  of  the  Secretariat  by  mail  at 
the  above  mailing  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the 
CANYCE  in  support  of  the  request  for 
approval  may  be  available  upon  request 
pxirsuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(2002)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8  at  the  above  address. 

Issued  in  Washington,  DC  on  November  20, 
2003. 

Michael  Gorham, 
Director. 
(FR  Doc.  03-29498  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  8351-01-M 


DEPARTMErfT  OF  DEFENSE 
[0MB  Control  Number  0704-0229] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Foreign 
Acquisition 

AGENCY:  Department  of  Defense  PoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 
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summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  annoimces  the 
proposed  extension  of  a  public 


information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the-proper 
I}erformance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
binden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  March  31, 
2004.  DoD  proposes  that  OMB  extend  its 
approval  for  use  through  March  31, 
2007. 

DATES:  DoD  will  consider  all  comments 
received  by  January  26,  2004. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  Internet  at 
h  ttp  -.//emissary. acq.  osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@osd.mil.  Please  cite  OMB  Control 
Number  0704-0229  in  the  subject  line  of 
e-mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Coimcil,  Attn:  Ms.  Amy  Williams, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington.  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0229. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  Internet  at  http:// 
emissary.acq.osd.mil/dar/dfars.nsf. 
FOR  further  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0328.  The 
information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  via  the  Internet  at: 
http://www.acq.osd.mil/dp/dars/ 
dfars.html.  Paper  copies  are  available 
from  Ms.  Amy  Williams, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Form,  and  OMB 
Number:  Foreign  Acquisition — ^Defense 
Federal  Acquisition  Regulation 
Supplement  Part  225  and  Related 
Clauses  at  252.225;  DD  Form  2139;  OMB 
Control  Number  0704-0229. 

Needs  and  Uses:  DoD  needs  this 
information  to  ensure  compliance  with 
restrictions  on  the  acquisition  of  foreign 


products  imposed  by  statute  or  policy  to 
protect  the  industrial  base;  to  ensure 
compliance  with  U.S.  trade  agreements 
and  memoranda  of  imderstanding  that' 
promote  reciprocal  trade  with  U.S. 
allies;  and  to  prepare  reports  for 
submission  to  the  Department  of 
Commerce  on  the  Balance  of  Payments 
Program. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  352,380 
(52,285  reporting  hours;  300,095 
recordkeeping  hours). 

Number  of  Respondents:  22,415. 

Responses  Per  Respondent: 
Approximately  7. 

Number  of  Responses:  165,134. 

Average  Burden  Per  Response:  .32 
hoiu-s. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

DFARS  252.225-7000.  Buy  American 
Act-Balance  of  Payments  Program 
Certificate,  as  prescribed  in  225.1101(1), 
requires  an  offeror  to  identify,  in  its 
proposal,  supphes  that  are  not  domestic 
end  products,  separately  listing 
qualifying  country  and  other  foreign  end 
products. 

DFARS  252.225-7003,  Report  of 
Intended  Performance  Outside  the 
United  States,  and  252.225-7004, 
Reporting  of  Contract  Performance 
Outside  the  United  States,  as  prescribed 
in  225.7203.  require  offerors  and 
contractors  to  report  information  on 
subcontracts  to  be  performed  outside  . 
the  United  States.  The  reporting 
thresholds  are  $500,000  for  contracts 
exceeding  $10  million  and  the 
simplified  acquisition  threshold 
($100,000)  for  contracts  exceeding 
$500,000.  The  contractor  may  submit 
the  report  on  DD  Form  2139.  Report  of 
Contract  Performance  Outside  the 
United  States,  or  may  use  a  computer- 
generated  report  that  contains  all 
Information  required  by  DD  Form  2139. 

DFARS  252.225-7005,  Identification 
of  Expenditures  in  the  United  States,  as 
prescribed  in  225.1103(1),  requires 
contractors  incorporated  or  located  in 
the  United  States  to  identify,  on  each 
request  for  payment  under  contracts  for 
supplies  to  be  used,  or  for  construction 
or  services  to  be  performed,  outside  the 
United  States,  that  part  of  the  requested 
payment  representing  estimated 
expenditures  in  the  United  States. 

DFARS  252.225-7013.  Duty-Free 
Entry,  as  prescribed  in  225.1101(4), 
replaces  three  clauses  formerly  at 
DFARS  252.225-7009,  Duty-Free 
Entry — Qualifying  Country  Supplies 
(End  Products  and  Components), 
DFARS  252.225-7010,  Duty-Free 
Entry — Additional  Provisions,  and 
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DFARS  252.225-7037,  Duty-Free 
Entry — ^Eligible  End  Products.  This  new 
clause  requires  the  contractor  to  provide 
information  on  shipping  documents  and 
customs  forms  regarding  products  that 
are  eligible  for  duty-free  entry. 

DFARS  252.225-7016,  Restriction  on 
Acquisition  of  Ball  and  Roller  Bearings, 
as  prescribed  in  225.7009-4(a),  requires 
the  contractor  to  retain  records  showing 
compliance  with  the  requirement  that 
ball  and  roller  bearings  delivered  under 
the  contract  be  wholly  manufactured  in 
the  United  States  or  Canada.  The 
contractor  must  retain  the  records  for  3 
years  after  final  pajrment  and  must  make 
the  records  available  upon  request  of  the 
contracting  officer.  The  contractor  may 
request  a  waiver  of  this  requirement  in 
accordance  with  DFARS  225.7009-3. 
which  requires  the  contractor  to  submit 
a  written  plan  for  transitioning  to 
domestically  manufactured  bearings,  if 
the  waiver  is  requested  under  a 
multiyear  contract  or  a  contract 
exceeding  12  months. 

DFARS  252.225-7018,  Notice  of 
Prohibition  of  Certain  Contracts  with 
Foreign  Entities  for  the  Conduct  of 
Ballistic  Missile  Defense  Research, 
Development,  Test,  and  Evaluation,  as 
prescribed  in  225.7017-4,  gives  notice 
of  the  statutory  prohibition  on  award  of 
a  contract  to  a  foreign  government  or 
firm,  if  the  contract  provides  for  the 
conduct  of  research,  development,  test, 
or  evaluation  in  connection  with  the 
Ballistic  Missile  Defense  Program.  The 
provision  requires  an  offeror  to  indicate 
whether  it  is  or  is  not  a  U.S.  firm. 

DFARS  252.225-7020.  Trade 
Agreements  Certificate,  as  prescribed  in 
225.1101(5),  requires  an  offeror  to  list 
the  item  niunber  and  country  of  origin 
of  any  nondesignated  coimtry  end 
product  that  it  intends  to  furnish  under 
the  contract.  This  provision  is  used  in 
all  solicitations  for  products  subject  to 
the  Trade  Agreements  Act. 

DFARS  252.225-7025,  Restriction  on 
Acquisition  of  Forgings,  as  prescribed  in 
225.7102-4,  requires  the  contractor  to 
retain  records  showing  compliance  with 
the  requirement  that  end  items  and  their 
components  delivered  imder  the 
contract  contain  forging  items  that  are  of 
domestic  manufacture  only.  The 
contractor  must  retain  the  records  for  3 
years  after  final  payment  and  must  make 
the  records  available  upon  request  of  the 
contracting  ofiicer.  The  contractor  may 
request  a  waiver  of  this  requirement  in 
accordance  with  DFARS  225.7102-3. 

DFARS  252.225-7032,  Waiver  of 
United  Kingdom  Levies — Evaluation  of 
Offers,  and  252.225-7033,  Waiver  of 
United  Kingdom  Levies,  as  prescribed 
in  225.1101(7)  and  (8),  require  an  offeror 
to  provide  information  to  the 


contraqting  ofiicer  regarding  any  United 
Kingdom  levies  included  in  the  offered 
price,  and  require  the  contractor  to 
provid^  information  to  the  contracting 
"*  jarding  any  United  Kingdom 

be  included  in  a  subcontract 
ceeds  $1  million,  before  award  of 
:ontract. 

252.225-7035,  Buy  American 
lorth  American  Free  Trade 
Vent  Implementation  Act — 
of  Payments  Program 
ite,  as  prescribed  in  225.1101(9), 
an  offeror  to  list  any  qualifying 
coimtry,  NAFTA  country,  ot  other 
foreign  end  product  that  it  intends  to 
fumisn  under  the  contract. 

MicheM  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

IFR  Dod.  03-29495  Filed  11-25-03;  8:45  am] 
BtLUNO  CODE  5001-OS-P 


DEPARTMEMT  OF  EDUCATION 

Noticejof  Proposed  Information 
Collecjion  Requests 


AGENCY:  Department  of  Education. 
VY:  The  Leader,  Regulatory 
ition  Management  Group,  Office 
phief  Information  Officer,  invites 
Its  on  the  proposed  information 
Ion  requests  as  required  by  the 
fork  Reduction  Act  of  1995.- 
DATES:|Interested  persons  are  invited  to 
submit!  comments  on  or  before  January 
26,  20b4. 

SUPPLSNENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Omce  of  Management  and  Budget 
(OMB)|provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collect  on  requests.  OMB  may  amend  or 
waive  he  requirement  for  public 
consul  ation  to  the  extent  that  public 
partici  )ation  in  the  approval  process 
would  defeat  the  purpose  of  the 
inform  ition  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer!  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
request  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (fe)  Summary  of  the  collection;  (4) 
Descri  ition  of  the  need  for,  and 
propoi  k1  use  of,  the  information;  (5) 


Respondents  and  frequency  of 
coUection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  biirden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  21,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  oftiie  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Seivices 

Type  of  Review:  Extension. 

Title:  Annual  Client  Assistance 
Program  (CAP)  Report. 

Frequency:  Annually. 

Affected  Public:  State,  local,  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  350. 

Abstract;  Form  RSA-227  is  used  to 
analyze  and  evaluate  the  Client 
Assistance  Program  (CAP)  administered 
by  designated  CAP  agencies.  These 
agencies  provide  services  to  clients  and 
client  applicants  of  programs,  projects, 
and  community  rehabilitation  programs 
authorized  by  the  Rehabilitation  Act  of 
1973,  as  amended.  Data  also  are 
reported  on  information  and  referral 
services  provided  to  any  individued 
with  a  disability. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2411.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_ieese&ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIOjUMG®ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
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should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-29581  Filed  11-25-03;  8:45  am] 

BILLING  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  EG04-3-000] 

Butte  Creole  Expansion,  LLC;  Notice  of 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

October  14,  2003. 

Take  notice  that  on  October  8,  2003, 
Butte  Creek  Expansion,  LLC  (Butte 
Creek),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Butte  Creek,  a  Delaware  limited 
liability  company,  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  all  or  part  of  one  or 
more  eligible  facilities,  and  selling  ^ 

electric  energy  at  wholesale.  Butte  CreelT 
further  states  that  it  is  developing  an 
approximately  238  megawatt  wind 
power  generation  facility  to  be  located 
in  Prowers  Coimty,  Colorado  and 
indicates  that  the  Project  will  be  an 
eligible  facility  pursuant  to  section 
32(a)(2)  of  PUHCA. 

Butte  Creek  states  that  it  has  served  a 
copy  of  the  filing  on  the  Securities  and 
Exchange  Commission  and  the  Public 
Utilities  Commission  of  the  State  of 
Colorado. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 


Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  nimiber  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  October  29,  2003. 

Linda  Mitiy, 

Acting  Secretary. 

(PR  Doc.  03-29516  Filed  11-25-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  SA04-1-000] 

CEC  Technologies,  Limited;  Notice  of 
Petition  for  Adjustment 

November  19,  2003. 

Take  notice  that  on  October  28,  2003, 
CEC  Technologies  Limited  (CEC),  filed  a 
petition  for  staff  adjustment  imder 
section  502(c)  of  the  Natural  Gas  Policy 
Act  (NOP A)  of  1978,1  and  Rules  207  and 
212  (18  CFR  385.207—385.212)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.CEC  seeks  relief  irom  paying 
Kansas  ad  valorem  tax  refunds  to 
Northern  Natural  Gas  Company 
(Northern),  pursuant  to  the 
Commission's  January  2,  2003,  order  in 
Northern.  Docket  No.  RP98-39-029.2 

In  this  petition,  CEC  asserts  it  first 
became  aware  of  a  refund  claim  against 
CEC  earlier  this  year  when  it  received  a 
letter  from  Northern  stating  that 
Chinook  Energy  Corporation  (Chinook) 
had  a  refund  obligation  of  Kansas  ad 
valorem  taxes  by  reason  of  Chinook's 
ownership  of  working  interest  in  natural 
gas  wells  in  Comanche  County,  Kansas. 

CEC  asserts:  (1)  It  had  no  knowledge 
of  the  claims  made  by  Northern  and 
therefore  is  not  in  a  position  to  affirm 
or  deny  Northern's  claims;  (2)  it  does 
not  own  any  gas  producing  properties  in 
Kansas  or  have  any  records  of  Chinook 
or  CEC  ever  receiving  any  revenues  from 
Northern  or  from  any  other  pipeline 


>  15  U.S.C  3142  (c)  (1902). 
2 102  FERC  1  61.007  (2003). 


with  respect  to  gas  producing  properties 
in  Kansas;  (3)  it  neither  owns  any 
working  interests  in  any  gas  producing 
properties;  (4)  it  has  no  record  of  such 
Kansas  properties;  (5)  it  has  virtually  no 
revenues  bom  any  source  with  which  it 
might  make  refunds;  and  (6)  it  does  not 
have  the  financial  resources  to 
prosecute  its  claim  for  relief  through  the 
evidentiary  and  multiple  briefing  phases 
associated  with  the  Commission  hearing 
in  Docket  No.  RP9ft-3»-029. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
365.211  of  the  Commission's  Rules  and  • 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
(Dommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission 
rules.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.feTc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excludii^  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at  ' 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Ckimmissioq 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 'web 
site  imder  the  eFiling  link. 

Comment  Date:  D«:ember  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-00392  Filed  11-25-03;  8AS  am] 

BHJJNG  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ^ 

Commission 

[Dociwt  No.  EC04-f8-^)00,  et  ■!.] 

Alfalfa  Electric  Cooperative,  inc^  et  al.; 
Electric  Rata  and  Corporate  Rlings 

November  19,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 
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1.  Alfidfii  Electric  Cooperative,  Inc., 
Ghoctaw  Electric  Cooperative,  Inc., 
People's  Electric  Cooperative 

[Docket  Nos.  EC04-18-000  and  EL04-1S- 
000] 

Take  notice  that  on  November  12, 
2003,  Alfalfa  Electric  Cooperative,  Inc. 
(AEC),  Choctaw  Electric  Cooperative, 
Inc.  (CEC),  and  People's  Electric 
Cooperative  (PEC)  (collectively,  the 
Cooperatives)  filed  with  the  Federal 
Energy  Regulatory  Commission  (the  _ 
Commission)  a  petition  for  declaratory 
order  pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207(a)(2)  (2003). 
disclaiming  jurisdiction  under  section 
201  of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  824(e)  (2000).  The  Cooperatives 
state  that  they  are  seeking  a  disclaimer 
of  jurisdiction  over  the  passive 
investors,  including  owner  lessors, 
owner  participants,  and  managers  or 
owner  trustees  (collectively.  Passive 
Participants)  in  a  lease  and  leaseback 
transaction  (the  Transaction)  involving 
bulk  electric  distribution  systems 
owned  by  the  Cooperatives  and 
including  transmission  facilities  owned 
l^  PEC  and  wholesale  distribution 
facilities  owned  by  AEC  (PEC's 
transmission  facilities  and  AEC's 
wholesale  distribution  facilities  are 
collectively  the  Jurisdictional 
Facilities.).  The  Cooperatives  also 
petitioned  the  Commission  to  authorize 
the  lease  and  leasebackiof  the 
Jurisdictional  Facilities  piu-suant  to 
section  203  of  the  FPA 

The  Cooperatives  request  that  the 
Commission  issue  the  requested 
declaratory  order  by  December  19,  2003. 

Continent  Date:  December  3,  2003. 

2.  Lake  Road  Trust  Ltd.  Lake  Road 
Generating  Company,  L.P.,  Lake  Road 
Holding  Company  LLC,  Lake  Road  GP 
Company  LLC 

[Docket  No.  EC04-19-000] 

Take  notice  that  on  November  12, 
2003,  Lake  Road  Trust  Ltd.  and  Lake 
Road  Generating  Company,  L.P. 
(together,  the  L^e  Road  Parties)  and 
Lake  Road  Holding  Company  LLC  and 
Lake  Road  GP  Company  LLC 
(collectively,  AppUcants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  for 
authorization  to  transfer  certain 
jurisdictional  bcUities  held  by  the  Lake 
Road  Parties4o  the  lenders,  interest 
hedge  providers  and  investors  of  the 
Lake  Road  Parties.  Applicants  seek 
expedited  review  of  die  application  and 
request  confidential  treatment  of  certain 
documents  submitted  therewith. 


The  (Applicants  state  that  a  copy  of 
the  application  was  served  upon  the 
Connecticut  Department  of  Public 
Utility  Control. 

Coniment  Date:  December  2,  2003. 

3.  Don  inion  Nuclear  Marketing  I,  Inc., 
Domin  ion  Nuclear  Marketing  n,  Lac, 
Domin  ion  Nuclear  Connecticut.  Inc., 
and  IX  iminion  Energy  Marketing,  Inc. 

[Deckel  Nos.  EC04-20-000  and  ER04-189- 
000] 

Tak<  notice  that  on  November  12, 
2003, 1  lominion  Nuclear  Marketing  I, 
Inc.  (D  MM  I),  Dominion  Nuclear 
Markel  ing  0,  Inc.  (DNM  II),  Dominion 
Nuclei  r  Connecticut,  Inc.  (DNC)  and 
Domin  ion  Energy  Marketing,  Inc. 
(DEMI  filed  an  application  pursuant  to 
sectioi  203  of  the  Federal  Power  Act, 
for  an  i  irder  authorizing  the  proposed 
interni  1  corporate  reorganization 
pursua  nt  to  which  DNM  I  and  DNM  II's 
interea ;  in  DNC  will  be  transferred  to 
DEMI )  nd  DNM  I  "and  DNM  II's  market- 
based  I  ate  schedules  shall  be  cancelled. 

Com  ment  Date:  December  3,  2003. 

4.  Unit  n  Electric  Company  d^a 
Amere  nUE  and  Central  Illinois  Public 
Servio  t  Company  d/b/a  AmerendPS 

[Docket  No.  EC04-21-000] 

Take  notice  that  on  November  12, 
2003, 1  Inion  Electric  Company  d/b/a 
Amere  lUE  (AmerenUE)  and  Central 
Ulinoi^  Public  Service  Company  d/b/a 
AmerehCIPS  (AmerenCIPS) 
(collectively,  AmerenUE  and 
AmerenCIPS  are  referred  to  as 
Applicants),  submitted  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act,  and  Part  33  of  the  Federal 
EnergwRegidatory  Commission 
(Commission)  regulations,  18  CFR  Part 
33,  requesting  all  Commission 
authorizations  and  approvals  necessary 
for  AmerenUE  to  sell  and  transfer,  and 
for  AmerenCIPS  to  purchase  and  accept, 
certain  jurisdictional  assets  now  owned 
by  Am4renUE. 

App!  icants  state  that  copies  of  this 
filing  h  ave  been  served  on  all  affected 
state  c(  mmissions  and  also  parties  to 
contrac  ts  affected  by  the  transfer. 

Com  nent  Date:  December  3,  2003. 

5.  Coy4nta  Eneigy  Corporation  Covanta 
Fairfax,  Inc.  Covanta  Haverhill 
Associates  Covanta  Union,  Inc.  Covanta 
Onond  iga.  Limited  Partnership 

[Docket  No.  EC04-22-000] 

Take  notice  that  on  November  13, 
2003  C  )vanta  Energy  Corporation 
(Covan  a),  Covanta  Fairfax,  Inc., 
Covant  1  Haverhill  Associates,  Covanta 
Union,  Inc.  and  Covanta  Onondaga, 
Limited  Partnership  (collectively,  the  ' 
Applicants)  filed  vrith  the  Federal 


Energy  Regulatory  Commission  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
to  indirectly  dispose  of  jurisdictional 
facilities  through  a  change  of  control 
transaction  that  has  been  proposed  as 
part  of  Covanta's  plan  of  reorganization 
filed  with  the  U.S.  Bankruptcy  Coiut  for 
the  Southern  District  of  New  York.     , 

Applicants  respectfully  request  that 
the  Commission  approve  this  transfer  on 
an  expedited  basis  and  no  later  than 
December  19, 2003. 

Comment  IJate:  December  4,  2003. 

6.  FirstEnergy  Corp.  and  its  Public 
Utility  Subsidiaries  NRG  Energy,  Inc. 
and  its  Public  Utility  Subsidiaries 

[Docket  No.  EC04-23-000] 

Take  notice  that  on  November  14, 
2003,  FirstEnergy  Corp.  and  its  public 
utility  subsidiaries  (FirstEnergy)  and 
NRG  Energy,  Inc.  and  its  public  utility 
subsidiaries  (NRG)  (collectively 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
for  FirstEnergy  to  acquire  certain  debt 
and  common  equity  securities  of  NRG  as 
a  means  of  settling  outstanding  claims 
against  NRG,  and  for  authorization  for 
FirstEnergy  to  dispose  of  such  securities 
as  soon  as  possible  thereafter  in  light  of 
market  conditions.  Applicants  state  that 
If  a  Settlement  Agreement  is  approved, 
FirstEnergy  will  be  entitled  to  receive 
approximately  6.5%  of  the  common 
stock  of  NRG  and  approximately  $30 
million  of  NRG  Senior  Notes. 

Comment  Date:  December  5,  2003. 

7.  H.Q.  Energy  Services  (U.S.)  Inc. 

[Docket  No.  ER97-851-013] 

Take  notice  that  on  November  12, 
2003,  H.Q.  Energy  Services  (U.S.)  bic. 
(HQUS)  tendered  for  filing  an  updated 
market  power  study  and  Change  in 
Status  Report  pursuant  to  the 
Commission's  order  in  H.Q.  Energy 
Services  (U.S.)  Inc.,  81  FERC  H  61,184 
(1997).  The  HQUS  states  that  its 
submission  demonstrates  that  HQUS 
continues  to  satisfy  the  Commission's 
requirements  for  authority  to  sell  power 
at  market-based  rates. 

Comment  Date:  December  3,  2003. 

8.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

[Docket  No.  ER03-d86-002l 

Take  notice  that  on  November  12, 
2003,  the  Midwest  Inde[>endent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
revised  Interconnection  and  Operating 
Agreement  among  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
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Resoiirces  Group,  Inc.  (Transmission), 
the  Midwest  ISO  and  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
Resources  Group,  Inc.  (Generation) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  regulations,  18  CFR  35.13 
(2002). 

The  Midwest  ISO  requests  an  effective 
date  of  Jime  17,  2003. 

The  Midwest  ISO  states  it  has  served 
all  parties  listed  on  the  official  service 
list  maintained  by  the  Secretary  in  this 
proceeding.  In  addition,  the  filing  has 
been  electronically  posted  on  the 
Midwest  ISO's  website  at  http:// 
www.inidwestiso.org  imder  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  iu  this  matter.  The  Midwest  ISO 
further  states  it  will  provide  hard  copies 
to  any  interested  parties  upon  request. 

Comment  Date:  December  3,  2003.' 
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9.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER03-997-001] 

Take  notice  that  on  November  12, 
2003.  Kansas  City  Power  &  Light 
Company  (KCPL)  submitted  for  filing  its 
proposed  procediu^s  regarding  the 
dispute  between  KCPL  and  the  City  of 
Independence,  Missouri  regarding  an 
agreement  filed  under  KCPL's  Market- 
Based  Rate  Tariff  providing  for  the  sale 
of  90  MW  of  capacity  from  KCPL  to  the 
City  of  Independence. 

Comment  Date:  December  3,  2003. 

10.  Northeast  Utilities  Service  Company 

[Docket  No.  ER03-1247-O01] 

Take  notice  that  on  November  12, 
2003,  Northeast  Utilities  Service 
Company,  on  behalf  of  its  affiliates,  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  Holyoke  Power  Company, 
Holyoke  Water  Power  Company,  and 
Public  Service  Company  of  New 
Hampshire  (collectively,  NU 
Companies),  submitted  First  Revised 
Sheet  No.  29  superseding  Original  Sheet 
No.  29  of  the  NU  Companies'  Open- 
Access  Transmission  "Tariff  for  local 
network  service,  FERC  Electric  Tariff 
Original  Voliune  No.  10,  in  compliance 
with  the  Commission's  October  22,  2003 
Order  Accepting  and  Suspending 
Revised  Open  Access  Transmission 
Tariff,  and  Establishing  Hearing  and 
Settlement  Judge  Procedures,  Northeast 
Utilities  Service  Company,  105  FERC  f 
61,089  (2003). 
Comment  Date:  December  3,  2003. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER03-1272-0011 

Take  notice  that  on  November  12, 
2003,  Entergy  Services,  Inc.,  on  b^alf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gidf 


States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Ch'leans,  Inc.,  (collectively, 
Entergy)  filed  an  amendment  to  its  filing 
in  the  above-captioned  proceeding  in 
response  to  the  Commission's  October 
22,  2003  Letter  Order.  Entergy  states 
that  the  amendment  and  original  filing 
address  proposed  revisions  to  the 
Entergy  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff  Second 
Revised  Volume  No.  3,  designed  to 
implement  an  Available  Flowgate 
Capability  process  for  evaluating  short- 
term  transmission  service  requests. 
Comment  Date:  December  3,  2003. 

12.  Midwest  Independent  Trannnission 
System  Operator,  Inc. 

[Docket  No.  ER03-126(M)01] 

Take  notice  that  on  November  12, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  a 
second  revised  Interconnection  and 
Operating  Agreement  among  GM 
Transmission,  LLC,  the  Midwest  ISO 
and  Northern  States  Power  Company  d/ 
b/a  Xcel  Energy  pursuant  to  Section  205 
of  the  Federal  Power  Act  and  Section 
35.13  of  the  Commission's  regulations, 
18  CFR  35.13.  The  Midwest  ISO 
requests  an  effective  date  of  September 
1.  2002. 

The  Midwest  ISO  states  it  has  served 
all  parties  listed  on  the  official  service 
list  maintained  by  the  Secretary  in  this 
proceeding.  In  addition,  the  filing  has 
been  electronically  posted  on  the 
Midwest  ISO's  website  at  http:// 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
further  states  that  it  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  December  3,  2003. 

13.  Northem/AES  Energy,  LLC 

[Docket  No.  ER04-102-001] 

Take  notice  that  on  November  12, 
2003,  Northem/AES  Energy  LLC 
(Northern)  tendered  for  filing  an 
amendment  to  the  Notice  of 
Cancellation  filed  on  October  29,  2003 
in  Docket  No.  ER04-102-000. 

Comment  Date:  December  3,  2003. 

14.  Union  Electric  Development 
Corporation 

[Docket  No.  ER04-104-001] 

Take  notice  that  on  November  13, 
2003,  Union  Electric  Development 
Corporation  (UEDC)  submitted  for  filing 
a  Notice  of  Cancellation  of  its  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
UEDC  asserts  that  the  purpose  of  the 
filing  is  to  cancel  its  market-based 


authority  granted  in  Docket  No.  ER97- 
3663-000. 
Comment  Date:  December  4,  2003. 

15.  KeySpan  Generation  LLC 

[Docket  No.  E3W)4-1 12-001] 

Take  notice  that  on  November  13, 
2003,  KeySpan  Generation  LLC 
submitted  for  filing  an  amendment  to 
their  October  30,  2003  filing  in  Docket 
No.  ER04-1 12-000. 

Comment  Date:  November  21,  2003. 

16.  New  York  Independent  S3r8leni 
Operator,  Inc. 

(Docket  No.  ER04-186-0001 

Take  notice  that  on  November  12, 
2003,  the  New  York  hidependent 
System  Operator,  Inc.  (NYISO),  filed 
proposed  revisions  to  the  Independent 
System  Operator  Agreement.  NYISO 
states  that  the  proposed  revisions  would 
amend  the  Independent  System 
Operator  Agreement  to  allow  two 
individuals  to  be  elected  to  the  position 
of  chairperson  or  vice-chairperson  of  the 
Management  Committee. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  imder  the 
NYISO's  OATT  or  Services  Tariff,  the 
New  York  State  Public  Services 
Commission  emd  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pexmsylvania. 

Comment  Date:  December  3,  2003. 

17.  North  Jersey  Energy  Associates,  A 
Limited  Partnership 

[Docket  No.  ER04-1 87-000] 

Take  notice  that  on  November  12, 
2003,  North  Jersey  Energy  Associates,  A 
Limited  Partnership  (NJEA)  petitioned 
the  Commission  to:  (1)  accept  for  filing 
NJEA's  FERC  Electric  Tariff  (Tariff)  and 
grant  NJEA  the  blanket  authority  to 
make  market-based  sales  of  energy, 
capacity  and  ancillary  services  under  its 
Tariff;  (2)  accept  for  filing  NJEA's 
Amended  and  Restated  Power  Purchase 
Agreement;  (3)  grant  NJEA  such  waivers 
and  authorizations  as  have  been  granted 
by  the  Commission  to  other  entities 
authorized  to  transact  at  market-based 
rates;  and  (4)  grant  NJEA  a  waiver  of  the 
60-day  and  120-day  notice  requirements 
in  section  35.3  of  the  Commission's 
regulations,  18  CFR  35.3,  to  the  extent 
necessary  to  permit  this  filing  to  become 
effective  conditioned  on  and  as  of  the 
future  date  that  NJEA  notifies  the 
Commission  that  it  has  terminated  the 
Qualifying  Facility  status  of  its  300  MW 
natural  gas-fired  electricity  and  steam 
enerating  facility  in  the  borough  of 
Sayreville,  New  Jersey. 

Comment  Date:  December  3.  2003. 
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18.  DelnMrva  Power  &  L^sht  Company 

[Docket  No.  ER04-188-000] 

Take  notice  that  on  November  12, 
'2003,  Dehnarva  Power  &  Light  Company 
(Debnarva)  tendered  for  fihng  a  Notice 
of  Cancellation  and  an  Order  No.  614 
compliant  cancelled  rate  schedule  sheet 
(collectively  referred  to  as  Cancellation 
Documents)  terminating  the  rate 
schedule  between  Delmarva  and  the 
Etelaware  City  of  Lewes  (the  Lewes  Rate 
Schedule).  Delmarva  also  tendered  for 
filii^  a  new  executed  Interconnection 
Agreement  with  the  City  of  Lewes 
(Lewes  lA). 

Delmarva  requests  that  the 
Commission  allow  the  Cancellation 
Documents  to  become  effective  on 
December  31,  2003,  the  date  that  the 
Lewes  Rate  Schedule  terminates  as  of  its 
own  terms.  Delmarva  furthra-  requests 
that  the  Commission  allow  the  Lewes  lA 
to  become  effective  on  January  1,  2004, 
the  first  date  on  which  interconnection 
service  will  no  longer  be  provided  as 
part  of  the  bimdled  service  provided 
under  the  Lewes  Rate  Schedule. 

Delmarva  states  that  copies  of  the 
filing  were  served  upon  the  City  of 
Lewes  and  the  Delaware  Public  Service 
Commission. 

Comment  Date:  December  3,  2003. 

19.  Alan  J.  Fohrer 

[Docket  No.  10-3949-000] 

Take  notice  that  on  October  8,  2003. 
Alan  J.  Fohrer  submitted  for  filing  ah 
application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions:  Director 
and  Chief,  California  Edison  Company, 
Executive  Officer,  Director,  Duratek,  Inc. 

Comment  Date:  December  10,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  RiJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu«  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feic.gov,  using  the  "FERRIS"  link. 


Enter  t^e  docket  number  excluding  the 
last  three  digits  in  the  docket  nvimber 
filed  ta  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  5|)2-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  38k.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imaer  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


MagaliejR.  Salas, 

Secret 
[FRDoc, 
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DEPAFtTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommiBsion 

Notice  bf  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Cofiditions,  and  Prescriptions 

Novembjr  19,  2003. 

Take  notice  that  the  following 
hydroe  ectric  application  has  been  filed 
with  th  ( Commission  and  is  available 
for  pub  ic  inspection. 

a.  Ty  )e  of  Application:  Subsequent 
Minor  I  icense. 

b.  Pn  feet  No.:  1413-032. 

c.  Da  e  filed:  October  30,  2002. 

d.  Ap  plicant:  Fall  River  Rural  Electric 
Cooper  itive.  Inc. 

e.  Na  ne  of  Project:  Buffalo  River 
Hydroe  ectric  Project. 

f.  L£>c  jtion:  On  the  Buffalo  River  near 
its  conf  uence  with  the  Henry's  Fork 
River,  e  ear  the  town  of  Idaho  Falls,  in 
Fremon  t  County,  Idaho.  The  project 
occupi«  s  9.8  acres  of  land  within  the 
Targhe<  National  Forest. 

g.  Fil  'd  Pursuant  to:  Federal  Power 
Act  16   J.S.C.  791(a)-825(r). 

h.  Ap  jlicant  Contact:  Fall  River  Rural 
Electric  Cooperative,  Inc.,  1150  North 
3400"Es  St,  Ashton,  Idaho  83420,  Tel.  # 
(208)  6!  2-7431,  and/or  Brent  L.  Smith, 
Preside  it.  Northwest  Power  Services, 
Inc,  P.C  .  Box  535,  Rigby,  Idaho  83442, 
Tel.  #  (;  08)  745-0834. 

i.  FEl  C  Contact:  Gaylord  Hoisington, 
(202)  5(12-6032. 
gaylordihoisington@ferc.gov. 

j.  Dea  dline  for  filing  comments, 
recomn  endations,  terms  and 
conditii  ins,  and  prescriptions  is  60  days 
fi-om  thi  ( issuance  of  this  notice.  Reply 
comments  are  due  105  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  S  9cretary,  Federal  Energy 


Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the 'Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
pajdticular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resoiuce  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
-CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  Irhis  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  existing  Buffalo  River  Project 
consists  of:  (1)  A  142-foot-long  by  12- 
foot-high  timber-faced  rock-filled 
diversion  dam;  (2)  a  40-foot-long  by  3- 
foot-high  concrete  slab  spillway  with 
stop  logs;  (3)  a  fish  passage  structiire;  (4) 
a  concrete  intake  structtue  with  a  5-foot 
steel  slide  gate;  (5)  a  trash  rack;  (6)  a  52- 
foot-long  by  5-foot-diameter  concrete 
encased  steel  penstock;  (7)  a  34-foot- 
long  by  22-foot-high  masonry  block 
powerhouse  containing  a  250-kilowatt 
Bouvier  Kaplan  inclined  shaft  tiubine; 
and  (8)  other  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  aimual  generation  would  be 
1,679  megawatthours. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Ae 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi«e  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDA-nONS",  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telepbone 
number  of  the  person  submitting  the 
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filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

You  may  also  register  online  at 
http://www.ferc.gov/docs-filmg/ 
esubscription.asp  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-00393  Filed  11-25-03;  8:45  am] 

BiUJNG  CODE  er^T-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  for  Non-Project 
Use  of  Project  Lands  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

November  19,  2003. 

Take  notice  that  the  following 
applications  have  been  filed  with  the 
Commission  and  are  available  for  public 
inspection: 

a.  Application  Types:  Non-Project  Use 
of  Project  Lands. 

b.  Project  Nos:  2210-091,  2210-093 
and  2210-094. 

c.  Dates  Filed:  2210-091  filed  on 
October  14,  2003,  2210-093  filed  on 
October  20,  2003,  and  2210-094  filed  on 
October  16,  2003. 

d.  Applicant:  Appalachian  Power 
Company  (APC). 

e.  Name  of  Project:  Smith  Moimtain 
Pumped  Storage  Project. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford, 
Pittsylvania;  Franklin  and  Roanoke 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  825(r)  and  799  and 
801. 

h.  Applicant  Contact:  Teresa  P. 
Rogers,  Hydro  Generation  Department, 
American  Electric  Power,  P.O.  Box 
2021,  Roanoke.  VA  24022-2121,  (540) 
985-2441 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 


Heather  Campbell  at  (202)  502-6182,  or 
e-mail  address: 
heather.campbell@ferc.gov. 

j.  Deadline  for  filing  conw:ients  and  or 
motions:  December  19,  2003. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2210-091,  -093,  or  -094)  on  any 
comments  or  motions  filed.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission(s  Web  site  aXhttp:// 
www.ferc.gov  under  the  (e-Filing(link. 
The  Commission  strongly  encourages  e- 
filings. 

k.  Description  of  Request: 
Appalachian  is  requesting  approval  of 
non-project  uses  of  project  lands  for  the 
proposals  described  below. 

P-2210-091— Request  for  approval  for 
Waterways  Properties  to  install  and 
operate  within  the  project  boundary  two 
docks  with  a  total  of  twenty-eight 
covered  stationary  slips  and  two 
floaters.  The  first  dock  would  have  16 
covered  boat  slips  and  two  floaters.  The 
second  dock  would  have  12  boat  slips. 
The  docks  and  associated  facilities  will 
serve  multi-family  type  dwellings  and 
single  family  homes.  Construction 
would  take  place  along  the  Roanoke 
River  at  a  development  known  as  the 
Waterways.  There  is  no  dredging 
associated  with  the  proposal. 

P-2210-093— Request  for  approval  for 
Pat  Bailey  of  CB  Rentals  and  Sales  to 
install  and  operate  one  dock  with  eight 
stationary  covered  slips,  and  four 
floating  slips  plus  two  additional 
floaters.  In  addition,  the  existing  dock 
will  be  modified  to  incorporate  8  jet  ski 
lifts.  Construction  would  take  place 
along  the  Roanoke  River  at  an  area 
identified  as  CB  Rental  and  Sales.  The 
site  is  located  off  Virginia  Route  122.  No 
dredging  will  be  needed. 

P-2  2 10-094 — ^Request  for  approval  for 
WHM  Corporation  to  construct  and 
operate  twenty  three  stationary  docks 
with  a  total  of  296  covered  boat  slips 
and  6  boat  docks  with  a  total  of  74 
floating  boat  slips  for  a  total  of  370  boat 
slips.  Construction  woiild  take  place  in 
the  upper  third  of  the  Roanoke  River  at 
a  site  known  as  Bridgewater  Bay.  No 
dredging  is  proposed. 

1.  Location  of  the  Applications:  These 
filings  are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  888  First  Street,  NE,  Room  2A, 
Washington,  D.C.  20426  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 


"e-library"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Ae 
docxmient.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Conunents,  ftotests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

p.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  Copies  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  conmnents,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  E3-00394  Filed  11-25-03;  8:45  am 
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DEPARTMENT  OF  ENERGY                        surrender  their  preliminary  permits 

^__,___                                                            becau^  of  the  status  of  current 

Federal  Energy  Regulatory                       econoi  lic  conditions. 

Commleelon                                                                                                                         ^ 

[ProiM:!  No.  11847-003,  Prelect  No.  1184»- 
003,  Proiw:!  No.  11849-003,  and  Project  No. 
11860-003] 

Waahlngton  Hydro  Energy 

Developinent  Corporation,  Skookum 

Hydro  Inc.:  Notice  of  Surrender  of 

Preliminary  Permlte                                                                                ^ 

November  19,  2003. 

Take  notice  thatnhe  permittees  for  the 
subject  projects  have  requested  to 

Project  No. 

Project  name 

Stream 

State 

Expiration 
date 

11847-003  .... 

Cumberland  Creek 

Cumtjertand  Creek   . 

WA  

WA 

WA 

WA  

11-30-2003 
11-30-2003 
11-30-2003 
11-30-2003 

11848-003  .... 

Mill  Creek „ ...„ 

OToole  Creek  

11849-003  .... 

OToote  Creek  

11850-003  .... 

Skookum  Creek 

Skookum  and  Orsino  Creeks 

The  permits  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is 
Saturday,  Simday,  or  holiday  as 
described  inlB  CFR  385.2007,  in  which 
case  each  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
these  project  sites,  to  the  extent 
provided  for  under  18  CFR  part  4,  may 
be  filed  on  the  next  business  day. 

Mkgalie  R.  Salas, 

Secretaiy. 

(FR  Doc.  E3-00395  Filed  11-25-03;  8:45  am] 

BOJJNG  CODE  snr-oi-p 
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DEPARTMENT  OF  ENERGY 

Weatem  Area  Power  Adminietration 

Valley  Electric  Aaaociatlon 
InlerconnectkMi  of  Ivanpah  Energy 
Center  to  Mead  Subetatlon  (DOE/EIS- 
0354) 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Record  of  decision. 


SUMMARY:  The  Department  of  the 
Interior,  BiUBau  of  Land  Management 
(BLM),  prepared  an  Environmental 
Impact  Statement  (EIS)  evaluating  the 
construction,  operation  and 
maintenance  of  the  Ivanpah  Energy 
Center  (lEC)  power  plant  and  ancillary 
facilities.  The  project  would  provide 
500  megawatts  (MW)  of  baseload  power 
to  the  southern  Nevada  power  grid.  As 
a  cooperating  agency  for  the  EIS,  the 
Department  of  Enwgy's  (DOE)  Western 
Area  Pawet  Administration  (Western) 


considered  the  environmental  impacts 
of  the  ^anpah  Energy  Center  Project 
(Project)  and  the  interconnection  to 
Western's  Mead  Substation.  Western 
specifically  evaluated  proposed 
modifications  to  facilities  at  the 
substation.  The  modifications  are 
necessary  to  accommodate  the  new 
Valley  plectric  Association  (VEA)  230- 
kilovolt  (kV)  transmission  line 
interconnection  for  this  new  soiut:e  of 
electriq  power.  Western  adopted  the 
BLM  Els  on  May  28,  2003.  This  Record 
of  Decision  (ROD)  announces  Western's 
decision  to  grant  the  VEA 
interconnection  request.  Western  will 
ensure  that  its  responsibilities  under  the 
Nationil  Historic  Preservation  Act  and 
the  Enqangered  Species  Act  are  met 
before  fce  interconnection  is 
impleniented. 

FOR  FUiTHER  INFORMATION  CONTACT:  Mr. 

John  Holt,  Environmental  Manager, 
Desert  ^outhwest  Customer  Service 
Region*  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenic,  AZ  85005,  telephone  (602) 
352-2592,  E-mail  hoIt@wapa.gov. 
Copies  of  the  EIS  and  the  BLM  Record 
of  Deci  ;ion  are  available  from  Jerry 
Crockft  rd.  Project  Manager,  BLM 
Fannin  jton  Field  Office,  1235  La  Plata 
Hwry,  Stite  A,  Farmington,  NM  87401, 
telephone  (505)  59»-€333,  E-mail 
jcrockf^rd@nm.blm.gov.  For  information 
about  tie  DOE  National  Environmental 
Policy  ^ct  (NEPA)  process,  contact 
Carol  M.  Borgstrom,  Director,  NEPA 
Policy  »nd  Compliance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Indepei  idence  Avenue  SW., 
WashiE  gton,  DC  20585,  telephone  (202) 
586-46 )0  or  (800) 472-2756. 


SUPPLEMENTARY  INFORMATION:  The  BLM 
is  the  lead  agency  for  the  lEC  EIS  (Final 
EIS  dated  May  2003).  Western  requested 
to  be,  and  was  designated,  a  cooperating 
agency  for  the  lEC  EIS  on  October  2, 
2002.  The  EIS  addresses  the  effects  of 
the  Project,  including  modification  of 
Western's  transmission  system.  After  an 
independent  review  of  the  EIS,  Western 
concluded  that  Its  comments  and 
suggestions  had  been  satisfied  and 
subsequently  adopted  the  lEC  EIS  as  its 
own  under  40  CFR  part  1506.3. 
Western's  EIS  document  number  is 
DOE/EIS-0354. 

Project  Purpose  and  Need 

The  Project  is  designed  to  provide 
electric  power  to  the  southern  Nevada 
power  grid.  Currently,  demand  in  the 
southwestern  United  States  exceeds 
capacity  and  continues  to  increase.  Peak 
demand  energy  requirements  for  the 
Arizona-New  Mexico-southern  Nevada 
Power  Area  are  projected  to  grow  at  an 
annual  compound  rate  of  3.3  percent 
between  2000  and  2010.  Annual  energy 
requirements  for  the  period  are  expected 
to  increase  at  a  compound  rate  of  3.4 
percent  according  to  North  American 
Electric  Reliability  Coimcil  projections. 
The  Project  action  alternatives 
considered  in  the  EIS  would  partially 
satisfy  this  projected  need. 

Description  of  Alternatives 

The  Draft  EIS  evaluated  two 
alternative  plant  sites,  four  alternative 
transmission  line  alignments,  and  the 
No  Action  Alternative.  The  Rrimm  Plant 
site  was  selected  as  the  environmentally 
preferred  alternative.  However,  this 
alternative  became  commercially 
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unavailable  to  the  Project  proponent 
after  the  Draft  EIS  was  published.  The 
Final  EIS,  therefore,  evaluated  only  the 
proposed  ahemative  plant  site 
(Goodsprings  Site)  and  two  associated 
alternative  transmission  line 
alignments,  plus  the  No  Action 
Alternative. 

The  proposed  alternative  is  located 
entirely  within  Clark  County,  Nevada, 
and  primarily  on  BLM  land,  within  a 
BLM  utility  corridor,  or  on  Western 
withdrawn  land.  The  alternative 
principally  consists  of  a  30-acre 
(permanent  disturbance)  site  for  the 
generation  plant  southeast  of  the  town 
of  Goodsprings,  Nevada,  and  a  new  230- 
kV  transmission  line  to  Western's  Mead 
Substation. 

The  plant  design  is  a  500-MW, 
natiiral  gas-fired,  combined-cycle,  dry- 
and  refrigeration-cooled,  baseload 
electrical  power  generation  station,  as 
described  in  the  EIS.  Associated  Project 
components  include  an  onsite  power 
substation,  transmission  line 
interconnection  for  the  proposed  Table 
Mountain  Wind  Generation  Facility, 
fiber  optic  ground  wires,  natural  gas 
pipeline,  water  treatment  plant,  water 
supply  pipeline,  telecommunications 
cable,  and  necessary  temporary  and 
permanent  access  roads. 

Two  alternative  transmission  line 
alignments  were  considered. 
Alternatives  C  and  E.  Both  include 
interconnecting  with  the  existing  VEA 
230-kV  Pahrump-to-Mead  transmission 
line  at  the  Goodsprings  power  plant  site 
and  constructing  a  new  Goodsprings-to- 
Mead  230-kV  line.  Alternative  E  would 
generally  follow  or  parallel  the  existing 
Pahrump-to-Mead  line  and  right-of-way 
southeast  across  the  Ivanpah  Valley, 
then  northeast  across  the  McCuUough 
Mountain  Range  and  the  Eldorado 
Valley  to  Mead  Substation 
(approximately  47.5  miles).  Alternative 
C  deviates  from  Alternative  E  only  along 
one  line  segment  that  remains  on  the 
west  side  of  Eldorado  Valley  before 
crossing  to  Mead  Substation 
(approximately  47.8  miles).  Regardless 
of  the  transmission  line  alternative,  the 
interconnection  at  Western's  Mead 
Substation  will  require  constructing  a 
new  transmission  line  within  the  same 
alignment  across  Western's  withdrawn 
lands,  and  modifying  the  230-kV  area  of 
the  substation. 

The  No  Action  Alternative  would 
preclude  construction  and  operation  of 
the  proposed  power  plant,  transmission 
line,  and  other  Project  components. 
Existing  conditions  would  remain 
unchanged.  No  environmental  impacts 
are  associated  with  the  No  Action 
Alternative,  but  the  generation, 
transmission,  €md  end  use  of  the 


proposed  electric  power  would  be 
unavailable  to  potential  users  of  the 
southern  Nevada  power  grid. 

Western's  Decision 

The  BLM  released  its  Project  ROD  on 
Octotwr  23,  2003,  granting  BLM  rights^ 
of-way  for  the  Goodsprings  Alternative 
plant  site  and  Alternative  E 
transmission  line  alignment.  Based  on 
the  need  for  the  Project  and  the  results 
of  the  EIS,  Western's  decision  is  to  grant 
the  interconnection  request  for  the  VEA 
transmission  line  component  of  the 
Project.  Western  wiU  facilitate  the  VEA 
230-kV  Alternative  E  transmission  line 
approach  across  Western's  withdrawn 
lands  to  Mead  Substation  and  modiiy 
current  substation  configm^tion  to 
accommodate  the  requested 
interconnection  in  the  southeast  portion 
of  the  230-kV  area  within  the  Mead 
Substation.  The  No  Action  Alternative 
was  not  selected  because  it  would  not 
meet  the  defined  purpose  and  need  for 
the  Project.  Nor  would  this  alternative 
allow  Western  to  meet  its  obligations  to 
VEA,  as  defined  by  Western's  General 
Requirements  for  Interconnections  and 
Western's  obligations  to  provide 
interconnection  imder  Section  211  of 
the  Fe'deral  Power  Act. 

Mitigation  Measures  and  Commitments 

The  Final  EIS  identified  mitigation 
measures  needed  to  reduce  Project 
impacts.  Specific  measures  are 
discussed  in  Section  1.3  on  pages  1-2  to 
1-6  of  the  Final  EIS.  Additional 
mitigation  measures  and  standard 
practices  are  provided  in  the  BLM 
Construction,  Operations  and 
Maintenance  Plan. 

The  EIS  impact  analysis  concluded 
that,  with  mitigation  measures,  most 
impacts  from  the  selected  Project 
alternative  would  not  be  significant.  The 
only  significant  and  unavoidable 
impacts  of  the  Project  are  to  Category  B 
(medium  population  density)  desert 
tortoise  habitat.  These  impacts  are 
associated  with  construction  at  the  plant 
site,  telecommunication  lines,  access 
roads,  water  supply  line,  and 
transmission  lines.  Significant  impacts 
would  result  from  direct  incidental  take 
during  construction  or  operation, 
habitat  fra^entation,  introduction  of 
nonnative  plant  species,  soil 
compaction,  and  increased  public 
access  to  the  Project  area. 

The  BLM  provided  a  biological 
assessment  outlining  Project  impacts  to 
the  U.S.  Fish  and  Wildlife  Service 
(FWS).  In  response,  the  FWS  issued  a 
Biological  Opinion  for  the  Project  dated 
October  17,  2003.  Western's  decision  is 
to  grant  the  VEA  interconnection 
request.  However,  the  grant  is  issued 


with  the  condition  that  the  Project  must 
comply  with  the  terms  and  conditions 
recommended  in  the  FWS  Final 
Biological  Opinion  to  avoid,  minimize, 
or  mitigate  any  Project  impacts  to 
biological  resoiut;es.  Western  will 
ensure  that  its  responsibihties  imder  the 
Endangered  Species  Act  are  met  before 
the  transmission  system  modifications 
are  implemented. 

The  BLM  has  consulted  with  the  State 
Historic  Preservation  OfBce  and  Native 
American  Tribes.  A  Programmatic 
Agreement  (PA)  and  treatment  plan 
were  developed  to  avoid,  minimize,  and 
mitigate  adverse  effects  to  historical  and 
cultural  properties.  Western  is  a 
signatory  to  the  PA  and  will  ensure  that 
its  responsibilities  under  the  PA  and  the 
National  Historic  Preservation  Act  are 
met  before  the  action  is  implemented. 

Western  contacted  26  Native 
American  Tribes  during  the  Final  EIS 
30-day  waiting  period  to  ensure  it 
satisfied  Nation-to-Nation  consultation 
requirements  regarding  the  Project. 
Western  received  no  response  to  its 
inquiries  and  no  additional  action  is 
required. 

The  Project  area  does  intersect  100- 
year  floodplains  in  a  few  locations,  but 
individual  and  cumulative  floodplain 
impacts  associated  with  transmission 
line  structure  location  and  construction 
are  negfigible.  There  are  no  wetlands 
affected  by  the  Project.  However, 
Western  will  require  appropriate 
measures  to  minimize  any  potential 
impacts. 

Western  is  adopting  those  mitigation 
measures  that  apply  to  its  action,  the 
interconnection  and  authorization  for 
use  of  its  withdravkTi  land  for  the  230- 
kV  transmission  line,  and  will  issue  a 
Mitigation  Action  Plan  before  any 
construction  activity  takes  place.  The 
Plan  will  address  the  adopted  and 
standard  mitigation  measures.  When 
completed,  the  Mitigation  Action  Plan 
will  be  made  available  to  the  public. 

Compliance  With  Regulations 

This  ROD  has  been  prepared 
following  Council  on  Environmental 
Quality  1  regulations  for  implementing 
NEPA  (40  CFR  parts  1500-1508)  and 
DOE  Procedures  for  Implementing 
NEPA  (10  CFR  part  1021). 

Dated:  November  18,  2003. 
Rlicluiel  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  03-29566  Filed  11-25-03;  8:45  ami 
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ENVIffK)NMENTAL  PROTECTION 
AGENCY 

[OAR-2003-O069,  FRL-7591-8] 

Agenqf  Infonnatlon  Collection 
Activitias:  Proposed  Collection; 
Conmient  Reqiiest;  Emission  Defect 
Infonnatlon  Reports  and  Voluntary 
Erhieslon  Recall  Reports,  EPA  ICR 
Number  0282.13,  OMB  Control  Number 
2060-0048 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  aimounces 
that  EPA  is  planning  to  submit  a 
continuing  hiformation  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  January  31,  2004.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
cmnments  on  specific  aspects  of  the 
proposed  infonnation  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  26,  2004. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  niunber  OAR- 
2003-0059,  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  a-and-r- 

docket@epamail.epa.gov,  or  by  mail  to: 
EPA  Docket  Center,  Environmentcil 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  Mail 
Code  6102T,  1200  Pennsylvania  Ave., 
^4W.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nydia  Y.  Reyes-Morales,  Mail  Code 
6403J,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  202-343-9264;  fax  number: 
202-343-2057;  e-mail  address:  reyes- 
morales.nydia@epa.gov. 

SUPPt^MENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0059,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC), 
EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washingtoii, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  ti^e  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  An  electronic  version  of  the 


public,  docket  is  available  through  EPA 
Docket  (EDOCKET)  at  Mp.// 
www.eba.gov/edocket  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
infonnation,  submit  or  view  public 
commants,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  jthat  are  avedlable  electronically. 
Once  1$  the  system,  select  "search," 
then  k(9y  in  the  docket  ID  number 
identic  ed  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  oflthis  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
withou|  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  i^ormation  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyriflhted  material,  EPA  will  provide 
a  referoice  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCK  ET.  The  entire  printed  comment, 
includi  ag  the  copyrighted  material,  will 
be  avai  able  in  the  public  docket. 
Althou  ;h  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restrict!  (d  by  statute,  is  not  included  in 
the  offi  rial  public  docket,  and  will  not 
be  avai  able  for  public  viewing  in 
EDOCJ  ET.  For  further  information 
about  t  le  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electroftic  docket  at  67  FR  38102  (May 
31,  200 1),  or  go  to  www.epa.gov./ 
edocke  . 

Affec  ted  entities:  Entities  potentially 
affectec  by  this  action  are  manufacturers 
of  nonr  lad  engines  and  heavy-duty 
truck  ei  igines. 

Title.  Emission  Defect  Information 
Reports  and  Voluntary  Emission  Recall 
Reports . 

Absti  act:  Per  sections  207(c)(1)  and 
213  of  «ie  Clean  Air  Act  (CAA),  when 
emissio  n  testing  shows  that  a 
substas  tial  niunber  of  properly 
maintained  and  used  engines  produced 
by  a  manufacturer  do  not  conform  to 
emissicBi  standards,  the  manufacturer  is 
required  to  recall  the  engines. 
Manufacturers  are  also  required  to 
submit  Defect  Information  Reports 
(DIRs)  to  alert  EPA  of  the  existence  of 
emissicn-related  defects  on  certain 
classes  pf  engines  that  may  cause  the 
engine^  emissions  to  exceed  the 
standanls  and  ultimately  may  lead  to  a 
recall.  1  PA  uses  these  reports  to  target 
potenti  illy  nonconforming  classes  of 
engines  for  future  testing,  to  monitor 
compUi  ince  with  applicable  regulations 
and  to  ( irder  a  recall,  if  necessary. 


Manufacturers  can  also  initiate  a  recall 
voluntarily  by  submitting  a  Voluntary 
Emission  Recall  Report  (VERR).  VERRs 
and  VERR  updates  allow  EPA  to 
determine  whether  the  manufacturer 
conducting  the  recall  is  acting  in 
accordance  with  the  CAA  and  to 
examine  and  monitor  the  effectiveness 
of  the  recall  campaign. 

The  information  is  collected  by  the 
Engine  Programs  Group,  Certification 
and  Compliance  Division,  Office  of 
Transportation  and  Air  Quality,  Office 
of  Air  and  Radiation.  Confidentiality  of 
proprietary  information  submitted  by 
manufacturers  is  granted  in  accordance 
with  the  Freedom  of  Information  Act, 
EPA  regulations  at  40  CFR  part  2,  and 
class  determinations  issued  by  EPA's 
Office  of  General  Counsel.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  infonnation  unless  it 
displays  a  currenUy  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  40  CFR  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have" 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  21  hours  per 
response.  DIRs  and  VERRs  are 
submitted  on  occasion,  whereas  VERRs 
updates  are  submitted  quarterly  by 
approximately  15  respondents.  EPA 
estimates  that  the  total  cost  to 
respondents  resulting  from  this 
collection  is  approximately  $353,749. 
This  estimate  iacludes  operation  and 
maintenance  expenses  of  approximately 
$443.  No  start-up  costs  are  associated 
with  this  information  collection.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
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provide  infonnation  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  infonnation, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  21,  2003. 

Robert  Brenner, 

Acting  Assistant  Administrator.  Office  of  Air 
and  Radiation. 

[FR  Doc.  03-29589  Filed  11-25-03;  8:45  am) 

BILUNG  CODE  6S60-aO-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0324;  FRL-7336-3] 

Notice  Of  Receipt  of  Requests  to 
Cancel  Certain  Creoeots  and  Add 
Copper  Chromate  (ACC)  Wood    . 
Preservative  Products,  and/or  to 
Amend  to  Terminate  Certain  Uses  of 
Ottier  Creosote  Products;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKm:  Notice. 

SUMMARY:  In  accordance  with  section  . 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  extending 
for  an  additional  30  days  the  comment 
period  commenced  by  a  September  29, 
2003  Notice  of  Receipt  of  Requests  by 
registrants  of  pesticide  products 
containing  either  Creosote  or  Acid 
Copper  Chromate  (ACC)  to  volimtarily 
cancel  certain  pesticide  registrations 
and/or  to  amend  to  terminate  certain 
uses  of  affected  products.  Specifically, 
the  five  registrants  who  are  members  of 
the  Creosote  Council  HI  have  requested 
to  cancel  the  registrations  for  their 
creosote  non-presstue  treatment  end-use 
products  and/or  to  amend  to  terminate 
all  non-pressure  treatment  uses  of  other 
creosote  products.  These  registrants  are 
requesting  that  these  voluntary  product 
cancellations  and/or  use  terminations 
become  effective  December  31,  2004. 
Osmose,  Inc.,  the  sole  registrant  of  ACC, 
is  also  requesting  to  immediately  cancel 
the  registration  for  its  product  with  no 
provision  for  existing  stocks.  Neither  the 


registrants  of  the  affected  creosote 
products  nor  that  of  the  affected  ACC 
product  have  requested  any  existing 
stocks  provision,  and  all  registrants 
waived  the  180-day  comment  period 
(i.e.,  any  comment  period  in  excess  of 
30  days).  This  notice' provides  an 
additional  30-day  public  comment 
period  in  response  to  request  for  such 
extension. 

DATES:  Unless  a  request  is  withdrawn  by 
December  26,  2003,  or  imless  the 
Agency  receives  substantive  comments 
within  this  additional  comment  period 
that  would  merit  further  review  of  the 
request,  the  Agency  intends  to  issue 
orders  granting  these  requests  to  cancel 
certain  products,  and  to  amend  to 
terminate  certain  uses.  The  Agency  will 
consider  withdrawal  requests  received 
on  or  before  December  26,  2003. 
Comments,  identified  by  docket  ED 
number  OPP-2003-0324,  must  be 
received  on  or  before  December  26, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonaventiire  A.  Akinlosotu, 
Antimicrobials  Division  (7510C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
0653;  e-mail  address: 
akinlosotu.bonaventure@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  die  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2003-0324.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  infonnation  related  to  this  action. 
Although  a  part  of  the  official  docket, 


the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosiire  is 
restricted  by  statute,  the  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #  2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  numlwr 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/sdocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
■  restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the  < 

doctmient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  pubUcIy 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
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will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  tbem  and 
witbout  change,  unless  the  conunent 
contains  copjrrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  deUvered  to  the  docket  will  be 
scanned  and  placed  m  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  ISubmit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Conunents  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
.  unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  poliqr  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 

Erovided  in  the  body  of  a  comment  will 
B  included  as  part  of  the  comment  that 


plac(  d 


in  the  official  public  docket, 

available  in  EPA's  electronic 

locket.  If  EPA  caimot  read  your 
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not  be  able  to  consider  your 
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i.  ER  \  Dockets.  Your  use  of  EPA's 
electro]  lie  public  docket  to  submit 
comme  ats  to  EPA  electronically  is 
EPA's  ]  ireferred  method  for  receiving 
commahts.  Go  directly  to  EPA  Dockets 
at  httpjf/www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system]  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0324.  The 
system  is  an  "anonymous  access" 
system]  which  means  EPA  will  not 
kiiow  ypur  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provid^  it  in  the  body  of  yom  comment. 

ii.  E-inaj7.  Comments  may  be  sent  by 
e-mail  ip  opp-dacket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0824.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  IsTiot  an  "anonymous  access" 
systemJ  If  you  send  an  e-mail  comment 
directljj  to  the  docket  without  going 

EPA's  electronic  public  docket, 
-mail  system  automatically 
your  e-mail  address.  E-mail 
}s  that  are  automatically 
"  by  EPA's  e-mail  system  are  ^ 
include  d  as  part  of  the  comment  that  is 
placed  n  the  official  public  docket,  and 
made  a  railable  in  EPA's  electronic 
public  ( locket. 

iii.  D,  sk  or  CD  ROM.  You  may  submit 
comma  its  on  a  disk  or  CD  ROM  that 
you  ma  I  to  the  mailing  address 
identifi  sd  in  Unit  I.C.2.  These  electronic 
submisi  ions  will  be  accepted  in 
WordP(  rfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters^nd  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  kiformation  and  Records 
Integritt  Branch  (PIRIB)  (7502C),  Office 
of  Pestii  :ide  Programs  (OPP), 

Envirot  mental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  2041  iO-0001,  Attention:  Docket  ID 
Numbei  OPP-2003-0324. 

3.  By  hand  delivery  or  courier.  Deliver 
your  CO  nments  to:  Public  Information 
and  Re<  ords  Integrity  Branch  (PIRIB), 
Office  c  f  Pesticide  Programs  (OPP), 
Enviroi  mental  Protection  Agency,  Rm. 
119,  Cr  stal  Mall  «2, 1921  Jefferson 
Davis  ¥  wy.,  Arlington,  VA,  Attention: 
Docket  p  Number  OPP-2003-0324. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hoius  of 
operatii  n  as  identified  in  Unit  LB.l^ 


D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  this  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMA-nON  CONTACT. 

E.'  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  asstmiptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  yova 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  siu«  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensiu%  proper  receipt  by  EPA, 
identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  response.  It  would  also  be 
helpful  if  you  provided  the  name,  date,, 
and  Federal  Register  citation  related  to 
your  comments. 

n.  What  Acfion  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  requests  from  registrants  to 
cancel  the  registrations  of  four  pesticide 
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products  and  to  amend  to  terminate 
certain  uses  of  seven  other  pesticide 
products  (See  Tables  1  and  2),  and 
extends  by  an  additional  30  days  the 
public  comment  period  on  requests.  In 
a  Jime  30,  2003  letter,  which  was 
received  by  the  Agency  on  Jxily  14, 
2003,  Osmose,  Inc.  requested  voluntary 
cancellation  of  its  ACC  product. 
Similarly,  in  letters  dated  September  5, 
2003,  Coopers  Creek  Chemical 
Corporation,  KMG-Bemuth,  Inc., 
Koppers,  Inc.,  Railworks  Wood 
Products,  and  Rutgers  Chemicals  AG, 
requested  voluntary  cancellation  of 
certain  creosote  end-use  products  and/ 
or  amendments  to  terminate  certain 
creosote  end  uses  of  other  creosote  end- 
use  products. 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 


FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FIFRA  requires  that  EPA 
provide  a  180-day  comment  period  on 
a  request  for  voluntary  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless  (1)  the 
registrant  requests  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment.  The  registrants  have 
requested  that  EPA  waive  the  180-day 
comment  period.  EPA  is  granting  the 
registrants'  request  to  waive  the  180- 
day  comment  period.  Since  publication 
of  the  Notice  of  Receipt  on  September 
29,  2003  (68  FR  55952-55954),  the 
Agency  has  been  requested  to  extend 


the  public  comment  period  by  an 
additional  30  days.  The  i^ency  has 
considered  the  request  and  has  no 
objection  to  extending  the  public 
comment  period  by  an  additional  30 
days  and  is  doing  so  by  this  notice. 
Accordingly,  EPA  will  provide  an 
additional  30-day  public  comment 
period  on  the  requests.  EPA  anticipates 
granting  the  cancellation  requests  and 
requests  for  termination  of  uses  shortly 
after  the  end  of  the  additional  30-day 
comment  period  for  this  notice  unless 
the  Agency  receives  substantive 
comments  within  the  comment  period 
that  would  merit  further  review  of  the 
request,  or  unless  the  subject  request  for 
voluntary  cancellation  and/or  use 
termination  is  withdrawn  as  provided 
herein. 

The  following  products  would  be 
a£Fected  by  the  requests  for  voluntary 
cancellations: 


Table  1.—  Requests  for  Cancellation  of  Products 


Registration  No. 


00300&-00060 


061468-00005 


073408-00001 


073408-00002 


Product  name 


OsnK>se  ACC  50%  Wood  Preservative 


Coal  Tar  Creosote 


Creosote 


Creosote  Solution 


Chemical  name 


Chromic  add,  Cupric  acid 


Creosote 


Creosote 


Creosote 


The  foUowmg  creosote/coal  tar  terminate  non-pressure  treatment  uses        treatment  of  utility  poles,  end  cuts 

creosote  product  uses  would  be  affected     of  the  products  listed  in  Table  2  below:       piling  applications/repair,  pole  framing 
by  the  requests  for  amendments  to  home  and  farm  use.  ground  line  and  raihoad  tie  uses/repair. 

Table  2.—  Request  for  Amendments  to  Terminate  Non-Pressure  Treatment  Uses 


Registration  No. 


000363-00014 


000363-00015 


061468-00006 


061470-00001 


061483-0007 


061483-0008 


061483-0009 


Product  name 


C-4  Brand  Black  Creosote  Coal  Tar  solution 


C-4  Brand  Coopersote  Creosote  Oil 


Creosote 


KMG-B  Coal  Tar  Creosote 


Creosote  Oil-24CB 


Creosote/Coal  Tar  solution 


Creosote  Oil 


Chemical  name 


Creosote 


Creosote 


Creosote 


Creosote 


Coal  Tar  Creosote 


Coal  Tar  Creosote 


Coal  Tar  Creosote 


Unless  the  Agency  receives 
substantive  comments  within  this 
additional  public  comment  period  that 
would  merit  further  review  of  the 
request,  or  imless  a  request  is 
withdrawn  by  the  registrant  within  30 
days  of  publication  of  this  notice,  the 


Agency  intends  to  issue  orders 
canceling  all  ofthese  registrations  and 
granting  the  amendments  effecting  the 
use  terminations.  Users  of  these 
pesticides  or  anyone  else  desiring  the 
retention  of  a  registration  or  particular 
use  should  contact  the  applicable 


registrant  directly  before  the  lapse  of 
this  30-day  period. 

The  following  Table  3  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Tables  1 
and  2,  in  sequence  by  EPA  company 
number: 
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Table  3.— Registrants  Requesting  Vo  .untary  Cancellation  and/or  Amendment  to  Terminate  Uses 


EPA  Company  No. 


000363 


003008 


061468 


061470 


Company  name  and  address 


Coopers  Creek  Chemical  Corp.,  88-  River  Road,  West  Conshohocken,  PA  19428-2699 


Osmose  Inc.,  980  EHkx>tt  Street,  Bu  falo,  NY  14209-2398 


Koppers  Inc.,  436  Seventh  Avenue, 


Pittsburgh.  PA  15219-1800 


Rutgers  Chemkals,  10611  Harwin  t  irive,  Suite  402,  Houston,  TX  77036 


061483 


KMG-Bemuth,  Inc.,  10611  Hanwin  C  rive,  Suite  402.  Houston,  TX  77036-1534 


073408 


Railworte  Wood  Products,  2525  Pra  irieton  Road,  Tene  Haute.  IN  47802 


in.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended  to  terminate  uses.  FIFRA 
further  provides  that,  before  acting  on 
the  request,  EPA  must  publish  a  notice 
of  receipt  of  any  such  request  in  the 
Federal  Register,  and  provide  a  30-day 
public  comment  period.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  voluntary  cancellation  or 
amendment  to  terminate  uses  must 
submit  such  withdrawal  in  writing  to 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  Agency  will 
consider  withdrawal  requests  received 
on  or  before  December  26,  2003.  This 
written  withdrawal  of  the  request  for 
cancellation  or  amendment  to  terminate 
uses  will  apply  only  to  the  applicable 
FIFRA  section  6(f)(1)  request  hsted  in 
this  notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation  or  use 
termination  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  or  use 
termination  order  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  that  are  due,  and  to  fulfill  any 
applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 


they  arej  exhausted,  provided  that  such 
further  $ale  and  use  comply  with  the 
EPA-aptroved  label  and  labeling  of  the 
affectedlproduct.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
product^  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  iction,  or  where  the  Agency  has 
identifii  d  significant  potential  risk 
concern  5  associated  with  a  particular 
chemici  1.  This  is  in  accordance  with  the 
Agency' s  statement  of  policy  as  set  forth 
in  the  Fi  ideral  Register  of  June  26, 1991 
(56  PR  2  9362)  (FRL-3846-4). 

Crepsote.  The  registrants  of  affected 

products  have  requested  that 
voli^tary  product  cancellations 
terminations  become 
December  31,  2004,  with  no 
for  existing  stocks. 

The  effective  date  of 
cancellajtion  will  be  the  date  of  the 
cancella  tion  order.  Osmose  stated  in  its 
hat  its  affected  product  (EPA 
3008-60)  is  no  longer  being 
manufactured  or  distributed  by  them 
therefore,  there  is  no  need  for 

for  the  depletion  of 
stocks. 
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List  of  Subjects 

Enviri  tnmental  Protection,  Creosote, 
Acid  Co  Dper  Chromate,  Pesticides  and 
Pests. 

Dated:  November  20,  2003. 
Frank  Sa  nders, 

Director,  Antimicrobials  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  D3-29591  Filed  11:^25-03;  8:45  am] 

BILUNG  C<  OE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0364;  FRL-733a-8] 

Sodium  thiosulfate;  Notice  of  Filing  a 
Pesticide  Petttkni  to  Amend  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
amendment  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
conmiodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0364,  must  be 
received  on  or  before  December  26, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/coiu-ier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Princess  Campbell,  Registration 
Division  (7505C),  Office  of  Pesticide 
Pro-ams,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  308-8033  ;  e-mail 
address :  cainpbell.princess@epa  -gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  couldalso 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consiilt 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2003-0364.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Km.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legsd 
holidays.  The  docket  telephone  nimil^ 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  though  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  niunber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 


included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  doounent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materieds  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiue  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 


marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  UnitLD.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
■  CD  ROM.  This  ensines  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficidties  or  needs 
further  information  on  the  substance  of 
yoiur  comment.  EPA's  policy  is  that  EPA 
willnot  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
pubUc  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficidties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i,  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0364.  The 
system  is  an  "anonjrmous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket®epa.gov, 
Atteiition:  Docket  ID  Number  OPP- 
2003-0364.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
throu^  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
incltided  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
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you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  fonnal.  Avoid 
the  use  of  special  characters  and  any 
form  of  enoyption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC2046(MXK)1,  Attention:  Docket  ID 
Number  OPP-2003-0364. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0364. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hoius  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  yoU  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATKM  CONTACT. 

E.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 


2.  De  scribe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
inform!  ttion  and/or  data  you  used  that 
support  your  views. 

4.  If  Tou  estimate  potential  burden  or 
costs,  e  icplain  how  you  arrived  at  the 
estimal  3  that  you  provide. 

5.  Pr  ivide  specific  examples  to 
illustra  e  your  concerns. 

6.  Ml  ke  siu«  to  submit  your 
comme  ats  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sureto  identify  the  docket  ID  niunber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  mi  y  also  provide  the  name,  date, 
and  Feieral  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  pas  received  a  pesticide  petition 
as  follcivs  proposing  the  establishment 
and/or  pnendment  of  regulations  for 
residue^  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  asction  408  of  the  Federal  Food, 
Drug,  a|id  Cosmetic  Act  (FFDCA),  21 
U.S.C.  J46a.  EPA  has  determined  that 
this  pel  ition  contains  data  or 
inform!  tion  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
howevi  r,  EPA  has  not  fully  evaluated 
the  suf  iciency  of  the  submitted  data  at 
this  tin  e  or  whether  the  data  support 
grantin ;  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petitioi . 

List  of  Subjects 

Envii  onmental  protection, 
Agricul  tural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pes  ts.  Reporting  and  recordkeeping 
require  nents. 

Dated  November  13,  2003. 

Debra  E  [wards, 

Director  Registration  Division,  Office  of 
Pesticid  ■  Programs. 

Summa  ry  of  Petition 

The  I  etitioner  summary  of  the 
pestici(  e  petition  is  printed  below  as 
require^  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepare  d  by  the  petitioner  and 
represe  its  the  view  of  the  petitioner. 
The  suoimary  may  have  been  edited  by 
EPA  if  1  he  terminology  used  was 
unclear  i  the  summary  contained 
extrane  jus  material,  or  the  summary 
unintet  tionally  made  the  reader 
conclu(  e  that  the  findings  reflected 
EPA's  I  osition  and  not  ti^e  position  of 
the  petiMoner.  The  petition  summary 
announjces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measur  iment  of  the  pesticide  chemical 


residues  or  an  explanation  of  why  no 
such  method  is  needed. 

EDEN  Bioscience  Corporation 

PPOE6177 

EPA  has  received  a  pesticide  petition 
(PP  OE6177)  from  EDEN  Bioscience 
Corporation,  3830  Monte  Villa  Parkway, 
Bothell  WA  98021-6942  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  amending  the  current  exemption 
from  the  requirement  of  a  tolerance  for 
the  inert  ingredient  sodium  thiosulfate 
in  or  on  all  food  crops.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

In  the  Federal  Register  of  September 
6,  2000  (65  FR  54015)  (FRL-6738-4), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  announcing  the  filing  of  a 
tolerance  petition  (PP  OE61 77)  by  EDEN 
Bioscience.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
petitioner  and  this  summary  contained 
conclusions  and  arguments  to  support 
its  conclusion  that  the  petition 
complied  with  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  This^ 
petition  requested  that  40  CFR  part  180 
be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  inert 
ingredient  sodiiun  thiosulfate  in  or  on 
all  food  crops.  The  final  rule  exempted 
the  inert  ingredient  sodium  thiosulfate 
from  requirement  of  a  tolerance  when  it 
comprises  no  more  than  6%  of  the 
formulated  product  and  when  used  on 
growing  crops  or  on  raw  agricultural 
commodities  after  harvest.  EPA 
published  a  final  rule  establishing  a 
tolerance  exemption  in  the  Federal 
Register  on  December  21,  2001  (66  FR 
65850)  (FRLr-6811-6)  amending  40  CFR 
180.1001(c).  Research  by  EDEN 
Bioscience  Corporation  indicates  that 
higher  levels  of  sodium  thiosulfate  are 
needed  in  certain  situations,  such  as  the 
use  of  very  high  water  volumes  with 
products  containing  a  low  percentage  of 
active  ingredient.  Therefore,  EDEN 
proposes  to  amend  this  exemption  to 
permit  the  use  of  sodium  thiosulfate  in 
a  pesticide  formulated  product  with  no 
numerical  limitation  when  used  on 
growing  crops  or  on  raw  agricidtural 
commodities  after  harvest. 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  Due  to  the 
breakdown  of  sodium  thiosulfate  in 
chlorinated  water  to  sodium  chloride, 
water,  sulfur,  and  sulfate  prior  to 
application  to  plants,  there  is  no  plant 
metabolism  of  the  parent  compound.  All 
of  the  breakdown  products  are 
considered  to  be  plant  nutrients. 
Sodium  thiosulfate  pentahydrate  (CAS 
10102-17-7)  is  an  odoriess  crystalline 
substance  with  a  molecular  weight  of 
248.18.  The  molecular  formula  is  Na2S23 
{Na  29.08%,  O  30.36%.  S  40.56%).  It* 
has  a  pKa  of  1.6,  is  soluble  in  water 
(42%;  by  weight  at  0°C)  and  insoluble 
in  cdcohol.  The  aqueous  solution  is 
practically  neutral  with  a  pH  range  of 
6.5-8.0.  In  aqueous  solution  sodiiun 
thiosulfate  slowly  decomposes  to  its 
molecular  constituents.  Sodiiun 
thiosulfate  pentahydrate  has  a  melting 
point  of  48°C  when  heated  rapidly.  It 
loses  all  its  water  at  100°C  and 
decomposes  at  higher  temperatures. 
When  sodium  thiosulfate  is  used  to 
remove  chlorine  from  an  aqueous 
solution  it  follows  the  equations: 
Na2S203  +  4CI2+  5H2O  =  2NaHS04  + 
8HC1  and  Na2S203  +  2HC1  =  2NaCl  + 
H2O  +  S  +  SO2. 

2.  Analytical  method.  Analysis  of 
sodium  thiosulfate  can  be  accomplished 
through  a  variety  of  methods.  Some 
researchers  have  employed  a  gas 
chromatographic  (GC)  anal3^ical  method 
using  a  C18  column  and  420-E 
fluorescence  detector  for  determining 
elutidn  of  thiosulfate  in  plasma  and 
urine.  Other  researchers  have  reported 
using  a  high  performance  liquid 
chromatographic  (HPLC)  method  used 
to  determine  thiosulfate  concentrations 
in  plasma  and  urine.  Medical 
researchers  have  also  described  the  use 
of  a  clinical  nephelometer  to  determine 
sulfate  and  thiosulfate  concentrations  in 
plasma  and  mine. 

3.  Magnitude  of  residues.  Due  to  the 
breakdown  of  sodium  thiosulfate  in 
water  to  sodium  chloride,  water,  sulfur 
and  sulfate,  there  are  no  residues  of 
sodium  thiosulfate  applied  to  the  plants. 

B.  Toxicological  Profile 

Sodium  thiosulfate  has  been  safely 
used  for  over  100  years  as  a  therapeutic 
agent;  medical  uses  of  sodium 
thiosulfate  have  been  well  documented 
since  1895.  In  humans  it  is  employed  as 
an  antidote  for  acute  cyanide  poisoning; 
as  a  chemoprotectant  Eigeunst 
carboplatin  and  cisplatin  induced 
ototoxicity;  to  prevent  cyanide 
poisoning  from  treatment  with  sodium 
nitroprusside,  nilrile  compounds  and 
laetrile;  to  reduce  calcinosis;  and  is  used 
topically  to  treat  acne  and  pityriasis 


versicolor  (tinea  versicolor,  a  type  of 
ringworm).  Recent  studies  have  shown 
that  sodium  thiosidfate  may  be  effective 
in  reducing  some  chemically  induced 
cancers.  In  veterinary  medicine  it  is 
used  to  treat  or  prevent  cyanide 
poisoning;  as  a  "general  detoxifier"  to 
treat  bloat;  and  when  applied  dermally 
to  treat  ringworm  and  mange.  Sodium 
thiosulfate  is  also  being  used 
experimentally  to  increase  food 
utilization  in  livestock. 

Sodiimi  thiosulfate  is  present  at  8%  in 
lotion  formulations  to  treat  acne.  Other 
lotions,  containing  25%  sodium 
thiosulfate,  are  used  for  treating 
ringworm  and  may  be  applied  twice 
daily  to  affected  and  susceptible  skin  for 
at  least  a  week  to  many  jnonths  until 
complete  control  is  achieved.  Sodium 
thiosulfate  (12%)  is  also  mixed  with  a 
sterile  solution  of  0.5%  potassium 
ferricyanide  to  treat  silver  nitrate  bums. 

Sodium  thiosulfate  is  used  to  treat 
drinking  water  where  there  is  concern 
with  high  levels  of  chlorine,  chloroform 
or  other  reactive  species,  especially  in 
drinking  water  produced  by 
desalination  plants.  It  is  also  used  as  a 
dechlorinator  in  aquariiuns  and 
aquaculture,  and  in  a  number  of 
manufacturing  processes  that  require 
the  removal  of  chlorine  or  other  reactive 
species. 

Sodiiun  thiosulfate  is  classified  in  the 
Code  of  Federal  Regulations,  U.S.  Food 
and  Drug  Administration,  title  21,  part 
184,  as  a  Direct  Food  Substance 
Affirmed  As  Generally  Recognized  As 
Safe  (§  184.1807)  and  title  21,  part  582 
as  a  Substance  Generally  Recognized  As 
Safe,  (§  582.6807).  According  to 
§  184.1807,  sodium  thiosulfate  is  used 
as  a  formulation  aid  and  a  reducing 
agent.  It  is  used  in  alcoholic  beverages 
and  table  salt  at  levels  not  to  exceed 
good  manufacturing  practice,  currently 
0.00005%  in  alcoholic  beverages  and 
0.1%  in  table  salt.  Section  582.6807 
authorizes  the  use  of  sodium  thiosulfate 
as  a  sequestrant  in  salt  with  a  tolerance 
of  0.1%. 

1.  Acute  toxicity.  Sodium  thiosulfate 
exhibits  a  low  order  of  acute  toxicity.  In 
an  acute  oral  toxicity  study  of  sodium 
thiosulfate  in  the  rat,  an  LD50  >  5,000 
milligrams/kilograms  (mg/kg)  was 
established,  which  places  this  material 
in  Toxicity  Category  IV.  Sodium 
thiosulfate  is  not  well  absorbed  through 
the  intestinal  tract  at  high  doses. 
Sodium  thiosulfate  is  low  in  acute 
tqpcicity  but  may  cause  irritation  of  the 
gastrointestinal  tract  and  purging  if  large 
quantities  are  ingested.  Sodium 
thiosulfate  has  been  used  as  a  topical 
treatment  for  a  variety  of  ailments  for 
numerous  years.  Sodium  thiosulfate  is 
available  in  various  lotion  formulations 


such  as  Komed'"**.  an  acne  medication 
containing  8%  sodium  thiosulfate 
together  with  2%  salicylic  acid,  25% 
isopropyl  alcohol  and  other  ingredients. 
Tinver""^  and  Versiclear""^,  are  lotions 
used  for  tinea  versicolor  (ringworm). 
Both  lotions  contain  25%  sodium 
thiosulfate.  1%  salicylic  acid  and  10% 
isopropyl  alcohol.  It  is  recommended 
that  the  lotions  be  applied  twice  daily 
to  affected  and  susceptible  skin  for  at 
least  a  week  to  many  months  until 
complete  control  of  tinea  versicolor  is 
achieved.  Sodium  thiosulfate  (12%)  is 
also  mixed  with  a  sterile  solution  of 
0.5%  potassium  ferricyanide  to  treat 
silver  nitrate  burns.  No  adverse  effects 
are  expected  when  sodium  thiosulfate  is 
used  topically.  There  is  little 
information  avaulable  on  inhalation 
toxicity  of  sodium  thiosulfate,  but  as 
with  all  dust  or  crystalline  compoimds, 
breathing  product  dust  or  mist  may 
irritate  the  respiratory  tract.  Product 
labeling  calls  for  mixers  to  wear  a  dust 
mask,  thus  precluding  inhalation  of  dust 
when  sodium  thiosulfate  is  present  as 
part  of  the  product  formulation.  Eden 
Bioscence  Corporation  believes  that  the 
use  of  sodium  thiosulfate  as  proposed  is 
not  expected  to  pose  an  inhalation 
hazard  since  it  is  already  incorporated 
into  the  formulation  at  low  to  moderate 
concentrations  (1  to  25%),  or  will  be 
added  in  tablet  form.  Once  the  sodium 
thiosulfate  either  in  tablet  form  or  in  the 
formulated  end  product  is  mixed  with 
water,  it  breaks  down  into  sodium 
chloride,  water,  sulfur  and  sulfate, 
which  eliminates  further  possibility  of 
inhalation  exposure  to  the  parent 
compound. 

Although  intravenous  (IV)  exposure  to 
sodium  thiosulfate  is  irrelevant  to 
concerns  with  its  proposed  use, 
information  from  IV  studies  and 
therapeutic  uses  provides  further  data 
on  the  safety  of  sodium  thiosulfate. 
Sodium  thiosulfate  is  considered  to  be 
essentially  a  nontoxic  drug,  although 
nausea  and  vomiting  have  been 
described  with  rapid  fV  administration 
of  antidotal  doses  to  normal  adult 
human  volunteers.  The  standard  dose  of 
sodium  thiosulfate  for  treatment  of 
cyanide  poisoning  in  humans  is  an  IV 
administration  of  50  milliliters  (mL)  of 
a  250  mg/mL  (25%)  solution.  Patients 
also  have  beien  administered  50  mL  of 
a  50%  sodium  thiosulfate  solution 
without  adverse  effects.  Sodium 
thiosulfate  administered  IV  at  150-200 
mg/kg  over  a  period  of  15  minutes,  is 
part  of  the  therapy  to  treat  suspected 
cyanide  toxicity  from  administration  of 
sodium  nitroprusside. 

The  lethal  dose  of  sodium  thiosulfate 
when  given  at  intravenous  doses  to  rats 
is  greater  than  2.5  g/kg.  The  IV  LD50  in 
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mice  is  1.19  g/kg,  while  the  median 
lethal  dose  in  dogs  is  3  g/kg.  The  lethal 
dose  injected  into  the  flank  of  rabbits 
was  estimated  to  be  4  g/kg.  The  main 
toxic  effects  from  IV  administration  of 
sodium  thiosulfate  appear  to  be  osmotic, 
which  result  from  the  rapid  sodium  load 
together  with  acid-base  disturbances. 
Osmotic  and  acid-base  disturbances 
have  not  been  observed  at  lower  doses 
or  from  dermal  or  oral  administration  of 
sodium  thiosulfate. 

Information  from  intraperitoneal  (IP) 
studies  provide  further  support  that 
sodium  thiosulfate  has  relatively  low 
acute  toxicity.  Sodium  thiosulfate 
protects  the  auditory  system  from  the 
major  ototoxic  effects  of  cisplatin  and 
reduces  other  overt  signs  of  systemic 
toxicity. 

Hamsters  receiving  IP  injections  of 
sodium  thiosulfate  at  1,600  mg/kg  every 
other  day  until  five  injections  were 
completed  showed  no  ill  effects  from 
sodium  thiosulfate.  When  sodium 
thiosulfate  was  injected  in  hamsters  in 
combination  with  cisplatin  (a 
chemotherapeutic  agent  that  has  been 
showm  to  cause  ototoxicity),  sodium 
thiosulfate  provided  amelioration  over  a 
broad  hearing  range,  as  well  as 
providing  protection  from  cisplatin 
induced  gastrointestinal  necrosis  and 
nephrotoxicity.  Similarly,  in  a  study 
where  guinea  pigs  treated  with 
cisplatin,  cisplatin  and  sodium 
thiosulfate,  saline  or  sodium  thiosulfate 
only  (1,600  mg/kg/day  for  8  days),  there 
were  no  signs  of  toxicity  in  any  of  the 
guinea  pigs  treated  with  sodiiim 
thiosulfate  only.  There  were  no  effects 
on  body  weight  (bwt)  or  auditory 
brainstem  response  and  animals  treated 
with  cisplatin  and  sodium  thiosulfate, 
had  improved  hearing  and  lost  less 
weight  than  animals  treated  with 
cisplatin  only. 

Sodiimi  thiosulfate  has  been  shown  to 
be  an  effective  antidote  in  mice  exposed 
to  acrylonitrile.  Mice  were  given  IP 
injections  of  sodium  thiosulfate  at  400 
mg/kg  from  10  to  30  minutes  prior  to 
acrylonitrile  administration  at  the  LD50 
dose  level  of  60  mg/kg.  All  mice 
appeared  normal  after  prophylactic 
treatment  with  sodium  thiosulfate  and 
showed  no  ill  effects  from  subsequent 
acrylonitrile  exposure.  Animals  treated 
vntii  sodium  thiosulfate  only,  showed 
no  evidence  of  toxicity. 

Aquated  cisplatin  has  a  higher  uptake 
by  ttunors  than  that  of  cisplatin,  but 
aquated  cisplatin  is  also  more 
nephrotoxic.  Subcutaneous  injection  of 
sodium  thiosulfate  (1,000  mg/kg)  five 
minutes  before  IP  administrationtjf 
aquated  cisplatin  to  B6D2F1  mice 
resulted  in  reduced  aquated  cisplatin- 
induced  nephrotoxicity. 


2.  Ge  notoxicity.  Sodiimi  thiosulfate  is 
not  get  Dtoxic  and  is  regularly  used  in 
cell  cu]  tuie  mediiuns  as  a  source  of 
sulfur.  )odium  thiosulfate  does  not 
cause  c  3II  death  or  reduce  the  rate  of 
growth  in  a  wide  variety  of  bacteria. 
Sodiun  thiosulfate  is  non-mutagenic  to 
Salmoi  ella  typhimurium  and  can 
reduce  khe  mutagenic  effects  induced  by 
other  cl  temicals.  Sodiiun  thiosulfate 
does  nc  t  increase  the  rate  of  sister 
chroma  tid  exchanges  (SCEs)  or 
chromqsomal  aberrations  in  human 
lymphocytes.  Sodium  thiosulfate  has 
been  shiown  to  reduce  the  number  of 
SCEs  id  human  lymphocytes  and 
Chines4  hamster  (CH)  lung  cells  when 
administered  simultaneously  with 
known  3CE  inducers.  When  sodium 
thiosul  ate  at  concentrations  up  to  5  X 
10\2\  ;  /I  was  added  to  untreated  human 
cells,  tl  ere  was  no  effect  at  all  on  the 
cells,  h  vitro  studies  with  sodium 
thiosul  ate  and  LX-lsmall-cell  lung 
carcino  na  cells  found  that  sodium 
thiosul  ate  concentrations  of  10  mg/kg 
and  abc  ve  were  toxic  to  LX-1  cells, 
presmn  ibly  due  to  high  osmolarity. 
Howevi  r,  lower  concentrations  of 
sodium  thiosulfate  had  no  effect  on  cell 
growrth.  Sodium  thiosulfate  has  also 
been  sh  awn  to  inhibit  cisplatin-induced 
mutage  lesis  in  somatic  tissue  of 
Drosop  tila. 

3.  Re  }roductive  and  developmental 
toxicity  Sodiiun  thiosulfate  is  not 
conside  red  to  be  a  reproductive  or 
develop  mental  toxicant  due  to  its  rapid 
breakdc  wn  in  the  body  to  normal 
constitx  ents,  (i.e.  thiosulfate  is  a  normal 
constiti  ent  of  blood  and  is  utilized  by 
mitochc  ndrial  enzyme  rhodanase,  a.k.a. 
thiosulj  ite  sulfurtransferase,  as  a  sulfur 
donor),  [n  addition,  remaining 
thiosul]  ite  is  rapidly  hydrolyzed  by 
water  ii  to  sodium  chloride,  water, 
sulfur  aid  sulfate,  which  are  all 
compoi  nds  readily  used  by  living 
organisi  ns.  Teratology  studies 
cqnduc  ed  in  two  species  established 
that  the  administration  of  550  mg/kg 
sodiiun  thiosulfate  for  13  days  in  the 
mouse  i  nd  of  580  mg/kg  sodium 
thiosul!  ite  for  10  days  in  the  rabbit  had 
no  effec  t  on  nidation  or  on  maternal  or 
fetal  sui  vival  in  either  species.  Use  of 
sodium  nitroprusside  for  the  treatment 
of  hypettensive  emergencies  in 
pregnancy  has  been  hampered  by 
concern  for  the  possibility  of  cyanide 
poison!  ig  in  both  the  mother  and  fetus. 
Coinfua  on  of  sodium  thiosulfate  with 
nitropn  isside  in  gravid  ewes  prevented 
fetal  ani  I  maternal  cyanide  toxicity. 
Physicii  ins  are  currently  treating  some 
pregnai  t  women  \n\h  fv  administration 
of  sodii  m  thiosulfate  and  sodium 
nitropn  sside. 


4.  Subchronic  toxicity.  No  studies  that 
fall  into  the  usual  subchronic  category 
were  found.  However,  data  fix)m  chronic 
and  acute  studies  provide  adequate 
information  as  to  the  non-toxicity  of 
sodium  thiosulfete.  It  should  be  noted 
that  Versiclear"™*  Lotion  containing  25% 
sodium  thiosulfate  and  1%  salicylic 
acid  in  propylene  glycol  is 
recommended  for  subchronic  treatment 
of  tinea  versicolor  in  humans.  In  a  series 
of  studies  of  various  therapeutics  for 
cyanide  poisoning  in  sheep,  up  to  660 
mg/kg  of  sodium  thiosulfate  was 
administered  in  distilled  water  via 
stomach  tube  directly  to  the  rumen  of 
ewes  that  had  been  treated  with  lethal 
doses  of  sodium  cyanide  (7.6  mg/kg). 
All  ewes  treated  with  660  mg/kg  sodium 
thiosulfate  survived.  Ewes  receiving 
66.7  mg/kg  sodium  thiosulfate  still 
exhibited  severe  signs  of  cyanide 
poisoning  and  subsequently  died.  Based 
on  this  study,  it  is  recommended  that 
cyanide  toxicity  in  ruminants  should  be 
treated  with  high  doses  of  sodium 
thiosulfate  (500  mg/kg  or  more)  and 
repeated  as  needed,  since  sodium 
thiosulfate  is  rapidly  cleared  from  the 
body  and  sustained  release  of  free 
cyanide  from  the  rumen  is  possible. 

An  evaluation  of  41  potential 
chemopreventive  agents  using  the 
inhibition  of  carcinogen-induced 
aberrant  crypt  foci  (ACF)  in  the  rat 
colon  as  the  measure  of  efficacy  found 
that  sodium  thiosulfate  was  one  of  18 
agents  that  significantly  reduced  the 
incidence  of  ACF. 

5.  Chronic  toxicity.  Long  term 
treatment  of  patients  with  a  variety  of 
illnesses  has  shown  that  ingestion  of 
low  levels  of  sodium  thiosulfate  is  a 
non-toxic  and  safe  therapeutic  agent.  A 
patient  with  renal  tubular  acidosis  1  was 
treated  for  9  years  with  sodium 
thiosulfate,  15-20  mmol  daily  (orally), 
to  control  nephrocalcinosis.  During  this 
time  period,  there  were  no  treatment- 
related  adverse  effects,  nephrocalcinosis 
'ihd  not  worsen,  and  renal  function 
improved.  Thirty-four  patients  received 
daily  oral  doses  of  sodium  thiosulfate 
(10  mmol  twice  daily  with  meals)  for  3 
to  4  years  in  the  treatment  of  recurrent 
calcium  urinary  lithiasis.  Sodium 
thiosulfate  was  well  tolerated  by  all 
patients  for  over  4  years  with  no 
apparent  toxic  or  side  effects.  It  was  also 
found  that  the  patients  only  absorbed 
20-25%  of  the  oral  dose,  excreting  four 
to  five  mmol  as  urinary  thiosulfate. 
Higher  oral  dose  levels  of  sodium 
thiosulfate  resulted  in  watery  stools  in 
some  patients  so  higher  oral  dose  levels 
were  not  used  in  this  clinical  trial. 

Three  patients  undergoing 
maintenance  hemodialysis  for  more 
than  4  years  developed  calcified  meisses. 
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To  reduce  the  sjnmptoms,  each  patient 
was  given  20  mmol  of  sodium 
thiosulfate  IV  at  the  end  of  each 
hemodialysis  for  the  next  6  to  12 
months.  A  considerable  regression  of 
calcified  masses  with  concurrent 
clinical  improvement  was  observed  in 
two  of  the  patients  while  the  third 
patient  showed  a  softening  in  the  mass 
but  no  regression  in  size  due  to 
encapsulation  prior  to  starting  sodium 
thiosulfate  treatment.  For  all  patients, 
there  were  no  new  calcified  masses 
observed  during  sodium  thiosulfate 
treatment,  sodium  thiosulfate  was  well 
tolerated,  and  no  apparent  side  effects 
were  observed. 

6.  Animal  metabolism.  Thiosulfate  is 
a  normal  constituent  of  mammalian 
urine.  In  humans,  urinary  thiosulfate 
excretion  averages  approximately  30 
mole  per  24  hours,  which  is  less  than 
1%  of  the  total  luinary  sulfur  load. 
Sodium  thiosulfate  is  not  well  absorbed 
"when  administered  orally  as  it  is  broken 
down  in  the  acidic  gastric  juices  to  form 
sulfite  and  sulphur.  Research  has  shown 
that  20-25%  of  a  chronic  low  level  dose 
is  excreted  in  the  urine  as  urinary 
thiosulfate. 

When  sodium  thiosulfate  is  given 
intravenously,  it  is  distributed 
throughout  the  extracellular  fluid  and 
renal  excretion  occurs  by  glomerular 
filtration  and  secretion.  The  serum  half- 
life  of  thiosxdfate  in  humans  (after  bolus 
injections)  is  aroimd  15  to  20  minutes. 
When  sodiimi  thiosulfate  is 
administered  during  sodium 
nitroprusside  therapy,  the  plasma  half 
life  of  thiosulfate  is  reported  to  be  as 
short  as  15  minutes  to  as  long  as  3 
hours.  Depending  on  the  dosage,  around 
10  to  50%  of  exogenous  thiosulfate  is 
eliminated  unchanged  via  the  kidneys. 
Endogenous  levels  of  plasma  and 
urinary  thiosulfate  concentrations, 
determined  from  healthy  volunteers  are 
1.13  ±  0.11  milligrams/deciliter  (mg/dL) 
and  0.28  ±  0.02  mg/dL,  respectively. 
Clearance  of  endogenous  thiosulfate  in 
normal  males  was  0.26  ±  0.04  mL/min, 
with  net  excretion  accounting  for  only 
0.17%  of  the  filtered  load.  The  majority 
of  endogenous  thiosulfate  is  actively 
reabsorbed  and  endogenous  levels  are 
regulated  by  the  kidney  through 
secretion  into  and  reabsorption  out  of 
tubules. 

Sodium  thiosulfate  is  known  to  be  a 
strong  diuretic.  Following  IV 
administration  of  sodiimi  thiosulfate, 
peak  thiosulfate  concentrations  were 
obtained  5  minutes  after  injection.  The 
half-life  of  the  distribution  phase  was  23 
minutes  while  that  of  the  elimination 
phase  was  182  minutes.  Urine 
concentration,  clearance  and  rate  of 
thiosidfate  excretion  increased 


markedly  after  injection.  Total  excretion 
was  42.6  ±  3.5%  of  the  injected  dose  at 
180  minute.  Total  excretion  increased  to 
only  47.4  ±  2.4%  at  18  hours  after 
injection.  Sodiiun  thiosulfate  kinetics 
were  also  studied  in  patients 
undergoing  cancer  treatment.  Sodium 
thiosulfate  was  eliminated  fitim  the 
plasma  by  first-order  kinetics.  On  the 
average  approximately  28%  of  the  dose 
was  recovered  uachanged  in  the  urine. 
In  these  patients,  95%  of  the  total 
recoverable  thiosulfate  was  excreted 
within  4  hours  after  termination  of 
infusion.  When  sodium  thiosulfate  is 
coadministered  with  cisplatin  (a 
chemotherapeutic  agent  that  often 
causes  neplmitoxicity),  inactive  mobile 
metabolites  of  cisplatin  are  formed  by  a 
direct  reaction  between  cisplatin  and 
sodium  thiosulfate *in  the  systemic 
circulation,  which  results  in  a  reduction 
in  the  amount  of  cisplatin  in  the  kidney. 
The  strong  diuretic  action  of  sodium 
thiosulfate  also  increases  elimination  of 
both  compounds,  thus  minimizing  the 
time  the  remaining  cisplatin  is  in  the 
kidneys. 

Sodium  thiosulfate  has  been  used  to 
estimate  extracellular  water  in  cattle 
and  was  found  to  reach  equilibrium 
with  extracellular  water  in  5  to  10 
minutes  after  infusion.  Sodium 
thiosulfate  was  cleared  fi'om  venous 
blood  in  a  two  part  fashion:  First,  it  was 
cleared  from  the  plasma  into  the 
interstitial  fluid,  then  secondly  through 
renal  clearance  fi-om  the  extracellular 
water.  A  first-order  clearance  of  the 
sodium  thiosulfate  was  demonstrated  15 
to  20  minutes  after  infusion.  When 
combined  with  vuea,  sodium  thiosulfate 
gave  reasonable  estimates  of  empty  body 
water,  extracellular  water,  intracellular 
water  and  lean  body  mass.  No  adverse 
effects  were  noted  in  any  of  the  steers. 

7.  Metabolite  toxicology.  None  of  the 
metabolites  of  sodium  thiosulfate  are 
considered  to  be  of  toxicological 
significance.  Thiosulfate  is  a  normal 
body  constituent  as  are  the  other 
breakdown  products  from  the  reaction 
of  sodium  thiosulfate  in  chlorinated 
water:  Sodium  chloride,  water,  sulfur 
and  sulfate. 

8.  Endocrine  disruption.  Sodium 
thiosulfate  does  not  affect  the  endocrine 
system,  except  as  a  detoxifying  agent  of 
compounds  Uiat  have  been  shown  to 
adversely  affect  the  endocrine  system 
(i.e.  chlorine  and  other  reactant  species). 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  proposed  use 
of  sodium  thiosulfate  to  remove 
chlorine  and  other  reactive  species  bom 
tank  water  ensures  that  there  is  no 
dietary  exposure  to  sodiiun  thiosulfate. 
Due  to  the  breakdown  of  sodium 


thiosulfate  in  water  to  sodium  chloride, 
water,  sulfur  and  sulfate,  there  are  no 
residues  of  sodium  thiosulfate  applied 
to  the  plants  and  thus  there  are  no 
residues  in  food. 

i.  i'ood.  The  proposed  use  will  not 
result  in  any  dietary  exp»osure  beyond 
what  is  currently  present  in  salt  and 
alcohol. 

ii.  Drinking  water.  There  is  no 
exposure  to  sodium  thiosulfate  through 
drinking  water.  Any  sodium  thiosulfate 
that  gets  into  water  is  quickly  broken 
down  to  the  following  non-toxic 
compounds:  Sodiimi  chloride,  water, 
sulfur  and  sulfate. 

2.  Non-dietary  exposure.  The  only 
anticipated  human  exposure  to  non- 
dietary  sources  of  sodium  thiosul^te 
would  be  through  medical  treatment, 
occupational  exposure,  or  aquacultUre 
(hobbyists). 

D.  Cumulative  Effects 

Studies  have  shown  that  excess 
sodium  thiosulfate  beyond  endogenous 
levels  of  thiosulfate  is  rapidly  cleared 
from  the  body  and  there  are  no 
cumulative  effects.  It  should  also  be 
noted  that  with  the  exception  of 
possible  occupational  exposure  of  the 
mixer/loader/applicator,  the  proposed 
uses  of  sodium  thiosulfate  will  not 
result  in  exposure  to  any  other  persons 
or  any  non-target  organisms. 

E.  Safety  Determination 

1.  U.S.  population.  EDEN  Bioscience 
Corporation  believes  that  the  use  of 
sodium  thiosulfate  as  an  adjuvant  added 
to  tank  mixes  does  not  pose  a  safety 
concern  for  the  U.S.  population  due  to 
the  non-toxic  nature  of  the  compound 
and  the  absence  of  exposure. 

2.  Infants  and  children.  Infants  and 
children  will  not  be  exposed  to  sodium 
thiosulfate  from  its  use  as  an  adjuvant 
in  conjunction  with  formulated 
products. 

F.  International  Tolerances 

There  are  no  known  international 
tolerances  for  sodium  thiosulfate. 

IFR  Doc.  03-29320  Filed  11-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0350;  FRL-7332-S] 

Bacillus  Thuringiensis  VIP3A  Insect 
Control  Protein  as  Expressed  In  Event 
COT102;  Notice  of  Rling  a  Pesticide 
Petition  to  Establish  an  Exemption 
from  the  Requirement  of  a  Tolerance 
for  a  Certain  Pesticide  Chemical  in  or 
onFood 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  Bling  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0350,  must  be  received  on  or  before 
December  26,  2003. 

AODAESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Leonard  Cole,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nimiber: 
(703)  305-5412;  e-mail  address: 
leonard.coIe@epa.gov. 

SUPPLEMENTARY  INFORMATION^ 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  fooid  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Aiimal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 


regarding  the  applicability  of 
acti()n  to  a  particular  entity,  consult 
listed  under  FOR  FURTHER 
CONTACT. 


questioi|5 

this 

the  persfen 

INFORMA  ION 

B.  How  I  ^n  I  Get  Copies  of  this 
Docume  nt  and  Other  Related 
Informa  ion? 

1.  Dot  ket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0350.  Tl  e  official  publitTriocket  consists 
of  the  d(  cuments  specifically  referenced 
in  thisa  :tion,  any  public  comments 
receivec  ,  and  other  information  related 
to  this  a  tion.  Although  a  part  of  the 
official  (  ocket,  the  public  docket  does 
not  incli  ide  Confidential  Business 
Informa'  ion  (CBI)  or  other  information 
whose  dlsclosiu-e  is  restricted  by  statute. 
The  offii  :ial  public  docket  is  the 
coUectic  n  of  materials  that  is  available 
for  publ  c  viewing  at  the  Public 
Informa^on  and  Records  Integrity 
Branch  ^PIRIB),  Rm.  119,  Crystal  Mall 
#2,  19211  Jefferson  Davis  Hwy., 
Arlingtop,  VA.  This  docket  facility  is 
open  frc*n  8:30  a.rh.  to  4  p.m.,  Monday 
through  IFriday,  excluding  legal 
holiday) .  The  docket  telephone  number 
is  (703)  $05-5805. 

2.  Elei  Tronic  access.  You  may  access 
this  Fed  iral  Register  document 
electron  cally  through  the  EPA  Internet 
under  tl  e  "Federal  Register"  listings  at 
httpJ/vf  vw.epa.gov/fedrgstr/. 

An  el(  ctronic  version  of  the  public 
docket  i|  available  through  EPA's 
electronic  public  docket  and  comment 
system,  iPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  subm  t  or  view  public  comments, 
access  t  le  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  t  lose  documents  in  the  public 
docket  t  lat  are  available  electronically. 
Althoug  I  not  all  docket  materials  may 
be  avail  ible  electronically,  you  may  still 
access  a  ly  of  the  publicly  available 
docket  1  laterials  through  the  docket 
facility  dentified  in  Unit  I.B.I.  Once  in 
the  systi  sm,  select  "search,"  then  key  in 
the  app;  opriate  docket  ID  number. 

Certai  atypes  of  information  will  not 
be  place  d  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  c  isclosure  is  restricted  by  statute, 
which  i ;  not  included  in  the  official 
public  t  ocket,  will  not  be  available  for 
public  \  iewing  in  EPA's  electronic 
public  (  ocket.  EPA's  policy  is  that 
copyrig  ited  material  will  not  be  placed 
in  EPA'  1  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  fi  »asible,  publicly  aveiilable 
docket  fiaterials  will  be  made  available 
in  EPA't  electronic  public  docket.  When 
a  doc\uient  is  selected  from  the  index 


list  in  EPA  Dockets,  the  system  will  . 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket . 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or-in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  yoiu"  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically,  ffyou  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
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mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficidties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA'.?  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
^  comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0350.  The 
system  is  an  "anon)mious  access" 
system,  which  means  EPA  will  not 
know  yoiu-  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Nimiber  OPP- 
2003-0350.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonjonous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  DjsI:  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  yoiur  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PlRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0350. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to«  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ED  Number  OPP-2003-0350. 
Such  deliveries  are  only  accepted 
diuing  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.1. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu^s  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Make  siu«  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regiUations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  12,  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Siunmaiy  of  Petition 

The  petitioner  siunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availabilify  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Syngenta  Seeds,  Incorporated 

PP  3F6756 

EPA  has  received  a  pesticide  petition 
(3F6756)  from  Syngenta  Seeds, 
Incorporated,  P.O.  Box  12257.  3054 
Comwallis  Road,  Research  Triangle 
Park,  NC  27709-2257,  proposing 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  plant-pesticide  Bacillus 
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thuringiensis  VIP3A  Insect  Control 
Protein  as  Expressed  in  Event  COT102 
and  the  genetic  material  necessary  for 
its  production  in  or  on  cotton. 

Ihirsuant  to  section  408(d)(2](A)(i)  of 
the  FFDCA,  as  amended,  Syngenta 
Seeds,  Incorporated  has  submitted  the 
following  summary  of  information,  data, 
and  arguments  in  support  of  their 
pesticide  petition.  This  sujounary  was 
prepared  by  Syngenta  Seeds, 
Incorporated  and  EPA  has  not  fully 
evaluated  the  merits  of  the  pesticide 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summary  contained 
extraneous  material,  or  the  simunary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Syngenta  has  developed  a  new  cotton 
line  that  expresses  an  insect  control 
protein  designated  VIP3A.  It  has  been 
genetically  incorporated  into  a  cotton 
plant  product  identified  as  Bacillus 
thuringiensis  (Bt)  V1P3A  Insect  Control 
Protein  as  Expressed  in  Event  COT102. 
VIP3A  is  one  of  a  novel  class  of  recently 
discovered  insecticidal  proteins  that 
occur  naturally  in  Bacillus 
.  thuringiensis.  The  VlPs  (vegetative 
insecticidal  proteins)  are  produced 
during  vegetative  bacterial  growth. 

Other  than  its  demonstrated 
insecticidal  activity,  VIP3A  is  not 
known  to  have  any  other  biological  or 
catalytic  function.  Although  Vn>3A 
protein  shares  no  homology  with  known 
Cry  proteins,  extensive  testing  has 
established  diat  VIP3A  is  similarly  very 
specific  in  its  activity,  and  has 
demonstrated  toxicity  only  to  the  larvae 
of  certain  lepidopteran  species, 
including  key  pests  of  cotton.  Further, 
because  V1P3A  appears  to  target  a 
difiisrent  receptor  than  Cry  proteins  in 
sensitive  species,  it  represents  a 
potentially  useful  tool  in  the  prevention 
or  management  of  pest  resistance  to  Cry 
proteins. 

Upon  commercial  introduction,  the 
use  of  transgenic  VIP3A  cotton  plants  is 
expected  to  offer  an  important  new 
option  in  lepidopteran  pest  control  and 
integrated  pest  management  programs. 
Moreover,  VIP3A  cotton  will  be  an 
attractive,  biologically  based  alternative 
to  the  use  of  foliar  insecticides.  The  use 
of  VIP3A  cotton  plants  is  expected  to 
offer  substantial  environmental  and 
worker  safety  benefits  associated  with 
the  reduced  need  for  broad-spectrum 
insecticides.  Additionally,  benefits  to 
cotton  growOTS  will  likely  include 
greater  profitability,  convenience  and 


predictal|ility  in  producing  a  high- 
yielding  cotton  crop. 

VIPSA.expressing  cotton  plants 
derived  Irom  transformation  event 
COT102  lave  been  field  tested  under 
U.S.  Dep  utaient  of  A^culture  (USDA) 
Notificat  ons  and  in  compliance  with 
the  guidi  lines  for  USDA  regulated 
planting)  in  2000,  2001,  and  2002.  The 
overall  n  suits  of  those  trials  have 
indicate<  that  cotton  plants  derived 
from  eve  it  COT102  have  significant  and 
specific  ^secticidal  activity  against 
several  lepidopteran  pests  including, 
but  not  limited  to,  Helicoverpa  zea 
(cotton  bpUworm),  Heliothis  virescens 
(tobacco  pudworm),  and  Pectinophora 
gossypieUa  (pink  bollworm). 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
correspc^ding  residues.  Cotton, 
Gossypiiun  hirsutum,  has  been 
geneticaly  modified  to  be  resistant  to 
selected  lepidopteran  insect  pests. 
Insect  piptection  was  accomplished  by 
the  inseiuon  of  the  VIP3A(a)  gene, 
which  wfis  cloned  from  Bacillus 
thuringi^sis  strain  AB88.  The  identity 
of  the  aqive  pesticidal  ingredient  in 
cotton  pibnts  derived  from 
transformation  event  COT102  includes 
the  prote  in  VIP3A  and  the  genetic 
material  necessary  for  its  production  in 
cotton.  F  ssearch  has  demonstrated  the 
specific  insecticidal  properties  of  VIP3 A 
to  certaiA  lepidopteran  insects  in  cotton 
as  well  ae  its  lack  of  effects  on  nontarget 
organisers  such  as  mammals,  birds,  fish, 
and  beneficial  insects. 

2.  Mamiitude  of  residue  at  the  time  of 
harvestind  method  used  to  determine 
the  resjoie.  A  determination  of  the 
magnituie  of  residue  at  harvest  is  not 
required  for  residues  exempt  from 
tolerances.  However,  the  petitioner  has 
provided  data  on  the  quantity  of  VIP3A 
protein  i  leasured  in  various  plant  parts 
includin ;  seeds  of  VIP3A  cotton,  as 
measure^  by  enzyme  linked 
immimo^orbent  assay  (ELISA). 
Additioilally,  the  petitioner  has 
providec^  data  on  the  quantity  ch' 
presence  of  VIP3A  protein  in  processed 
cottonseed  products. 

3.  A  si  itement  of  why  an  analytical 
method  or  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  \n  analjrtical  method  is  not 
required  because  this  petition  requests 
an  exem  )tion  from  tolerances.  However, 
the  petit  oner  has  submitted  an 
analytic  J  method  for  detection  of  the 
VIP3A  p  rotein  in  cottonseed  by  ELISA 
analysis 

C.  Mami  nalian  Toxicological  Profile 

The  V  P3A(a)  gene  expressed  in  Event 
COT102  cotton  is  very  similar  (ca.  99% 


homology)  to  VIP3A  or  VZP3A~like 
genes  that  appear  to  occur  commonly  in 
Bt  strains  from  a  variety  of  sources.  In 
addition,  it  has  been  determined  that 
the  VIP3A  protein  demonstrates  insect 
specific  toxicity  and  must  be  ingested  to 
be  active.  Once  in  the  insect  gut,  the 
VIP3A  protein  binds  to  specific 
receptors  (different  from  those  bound  by 
CrylA  proteins),  inserts  into  the 
membrane  and  forms  ion-specific  pores. 
These  events  disrupt  the  digestive 
processes  and  cause  death  of  the  insect. 
The  lack  of  mammalian  toxicity  has 
been  confirmed  in  numerous  safety 
studies  conducted  in  laboratory 
animals,  which  are  traditional 
experimental  surrogates  fos  himians. 
These  studies,  summarized  herein, 
demonstrate  the  lack  of  toxicity  of  the 
VIP3A  protein  following  high-dose 
acute  oral  exposiues  to  mice,  rapid 
degradation  of  VIP3A  upon  exposure  to 
simulated  gastric  fluid,  and  the  lack  of 
amino  acid  sequence  similarity  of  the 
VIP3A  protein  to  proteins  known  to  be 
mammalian  toxins  or  human  allergens. 
It  can  be  concluded  from  these  studies 
that  the  VIP3A  protein  will  be  non-toxic 
to  hiunans. 

When  proteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
at  very  low  doses  (Sjoblad,  R.D.,  J.T. 
McClintock  and  R.  Engler  (1992) 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products."  Regulatory  Toxicol. 
Pharmacol.  15:  3-9).  Therefore,  when  a 
protein  demonstrates  no  acute  oral 
toxicity  in  high-dose  testing  using  a 
standard  laboratory  mammalian  test 
species,  this  supports  the  determination 
that  the  protein  will  be  non-toxic  to 
hiiTnans  and  Other  mammals,  and  will 
not  present  a  hazard  imder  any  realistic 
exposure  scenario,  including  long-term 
exposures. 

Studies  conducted  to  assess  the 
mammalian  safety  of  VIP3A  protein 
have  demonstrated  no  toxicity.  Foiu^ 
acute  oral  toxicity  studies  in  mice  have 
been  completed.  Three  of  the  VIP3A  test 
substances  used  were  produced  via 
microbial  expression  systems  and  one 
prepared  by  extracting  protein  from 
leaves  of  VIP3A  event  Pacha-derived 
corn  plants.  The  fbiir  test  substances 
contained  VIP3A  protein  that  differed 
from  the  VIP3A  protein  expressed  in 
event  COT102  by  zero  to  two  amino 
acids.  At  maximum  dosage  the 
microbially  expressed  test  substance 
was  administered  at  a  level  of  5,000 
milligrams/kilogram  (mg/kg)  with  an 
estimated  acute  lethal  dose  (LD)so  by 
gavage  determined  to  be  >3,675  mg 
VIP3A/kg  (mg/kg  body  weight).  Because 
toxicity  was  not  observed  at  this  dose, 
it  can  be  concluded  that  the  LDso  for 
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pvire  VIP3A  protein  is  >3,675  mg/kg 
body  weight.  The  VIP3A  protein  in  both 
the  microbial  and  plant  derived  test 
substance  wa»  determined  to  be 
substantially  equivalent  to  VIP3A 
produced  in  event  COT102  derived 
cotton  plants,  as  measiu^d  by  biological 
activity,  protein  size,  immunreactivity, 
mass  spectral  analysis  of  amino  acid 
sequence,  and  apparent  lack  of  post- 
translational  mo(hfications. 

The  amino  acid  sequence  of  VIP3A  is 
not  homologous  to  that  of  any  known  or 
putative  allergens  described  in  public 
databases.  The  VIP3A  protein  is  not 
"  derived  from  a  known  source  of 
allergens  and  does  not  display 
characteristics  commonly  associated 
with  allergens,  including  glycosylation 
or  stability  to  heat  and  food  processing. 
Additionally,  VIP3A  is  susceptible  to 
gastric  digestion  by  pepsin  and  did  not 
provoke  an  allergic  response  in  an 
experimental  atopic  dog  model  of 
human  food  allergy. 

VIP3A  protein  appears  to  be  present 
in  multiple  commercial  formulations  of 
Bt  microbial  insecticides  at 
concentrations  estimated  to  be  ca.  0.4, 
32  ppm.  This  conclusion  is  based  on  the 
presence  of  proteins  of  the  appropriate 
molecular  weight  and  immunoreactivity 
(by  SDS-PAGE  and  western  blot),  and 
quantitation  by  ELISA.  Therefore,  it  is 
conceivable  that  small  quantities  of 
V1P3A  protein  are  present  in  the  food 
supply  because  VIP3A  (or  a  very  similar 
protein,  based  on  size  and 
immunoreactivity)  appears  to  be  present 
in  cmrently  registered  insecticide 
products  used  on  food  crops,  including 
fresh  market  produce.  These 
commercial  Bt  products  are  all  exempt 
from  food  and  feed  tolerances. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  Food 
products  derived  from  cotton  (refined 
cottonseed  oil  and  cellulose  "linters" 
fiber)  are  highly  processed  and  are 
essentially  devoid  of  any  proteins. 
Moreover,  no  VIP3A  protein  was 
detected  in  refined  cottonseed  oil  or 
cotton  fiber  produced  from  event 
COTl02-derived  VIPSA  cotton  plants. 
Therefore,  no  human  dietary  exposure 
to  V1P3A  protein  is  expected  to  occur 
via  VIP3A  cotton.  Even  if  dietary 
exposure  to  VIP3A  protein  were  to 
occur,  data  derived  from  bioinformatic 
analyses  as  well  as  direct  in  vitro  and  in 
vivo  testing  collectively  indicate  that  the 
VIPSA  protein  is  unlikely  to  have 
allergenic  potential.  The  amino  acid 
sequence  of  VIP3A  is  not  homologous  to 
that  of  any  known  or  putative  allergens 
described  in  public  databases.  The 
VIP3A  protein  is  not  derived  from  a 
known  source  of  allergens  and  does  not 


display  characteristics  commonly 
associated  with  allergens,  includiing 
glycosylation  or  stabiUty  to  heat  and 
food  processing.  Additionally,  VIP3A  is 
susceptible  to  gastric  digestion  by 
pepsin  and  did  not  provoke  an  allergic 
response  in  an  experimental  atopic  dog 
model  of  human  food  allergy. 

ii.  Drinking  water.  No  exposure  to 
VIP3A  and  the  genetic  material 
necessary  for  its  production  in  cotton 
via  drinking  water  is  expected.  The 
proteins  are  incorporated  into  the  plant 
and  will  not  be  available.  However,  if 
exposing  were  to  occur  by  this  route,  no 
risk  would  be  expected  because  the 
VIP3A  protein  is  not  toxic  to  mammals 

2.  Non-dietary  exposure.  Non-dietary 
exposure  is  not  anticipated,  due  to  the 
proposed  use  pattern  of  the  product. 
Exposine  via  dermal  or  inhdation 
routes  is  imlikely  because  the  plant- 
incorporated  protectant  is  contained 
within  plant  cells.  However,  if  exposure 
were  to  occur  by  non-dietary  routes,  no 
risk  would  be  expected  because  the 
VIP3A  protein  is  not  toxic  to  mammals. 

E.  Cumulative  Exposure 

Because  there  is  no  indication  of 
mammalian  toxicity  to  the  VIP3A 
protein,  it  is  reasonable  to  conclude  that 
there  are  no  ciunulative  effects  for  this 
plant-incorporated  protectant. 

F.  Safety  Determination 

1.  U.S.  population.  The  lack  of 
mammalian  toxicity  at  high  levels  of 
exposure  to  the  VIPSA  protein 
demonstrates  the  safety  of  the  product  at 
levels  well  above  possible  maximum 
exposure  levels  anticipated  via 
consumption  of  processed  food 
products  produced  from  VIPSA  cotton. 
Moreover,  little  to  no  human  dietary 
exposure  to  VIPSA  protein  is  expected 
to  occur  via  VIP3A  cotton.  Due  to  the 
lack  of  toxicity  of  the  VIPSA  protein  and 
its  very  low  potential  for  allergenicity, 
dietary  exposure  is  not  anticipated  to 
pose  any  harm  for  the  U.S.  population. 
No  special  safety  provisions  are 
applicable  for  consumption  patterns  or 
for  any  population  sub-groups. 

2.  Infants  and  children.  The  plant- 
incorporated  protectant  active 
ingredient.  Bacillus  thuringiensis  VIP3A 
insect  control  protein  and  the  genetic 
material  necessary  for  its  production  in 
cotton,  demonstrates  no  mammalian 
toxicity.  Thus,  there  are  no  threshold 
effects  of  concern  and,  consequently, 
there  is  no  need  to  apply  an  additional 
margin  of  safety. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

The  safety  data  submitted  show  no 
adverse  effects  in  mammals,  even  at 


very  high  dose  levels,  and  support  the 
prediction  that  the  VIPSA  protein  would 
be  non-toxic  to  humans.  Therefore  no 
effects  on  the  immune  or  endocrine 
systems  are  predicted.  When  proteins 
are  toxic,  they  are  known  to  act  via 
acute  mechanisms  and  at  very  low  dose 
levels.  Sjoblad,  Roy  D.,etal. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products,"  Regulatory 
Toxicology  and  Pharmacology  15,  3-9 
(1992).  Further,  the  VIPSA  protein  is 
derived  from  a  source  that  is  not  known 
to  exert  an  influence  on  the  endocrine 
system. 

H.  Existing  Tolerances 

There  are  no  existing  tolerances  for 
the  Bt  VIP3A  protein  and  the  genetic 
material  necessary  for  its  production. 
Other  Bt-based  pesticide  products  are 
exempt  from  tolerances. 

/.  International  Tolerances 

There  are  no  existing  international 
tolerances  or  exemptions  from  tolerance 
for  the  Bt  VIPSA  protein  and  the  genetic 
material  necessary  for  its  production. 

[FR  Doc.  03-29185  Filed  11-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0358;  FRL-7334-7] 

Pesticide  Emergency  Exemptiohs; 
Agency  Decisions  and  State  and 
Federal  Agency  Crisis  Declarations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary:  EPA  has  granted  or  denied 
emergency  exemptions  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  for  use  of 
pesticides  as  listed  in  this  notice.  The 
exemptions  or  denials  took  place  during 
the  period  April  1,  2003  to  September 
SO,  2003  to  control  unforseen  pest 
outbreaks. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  or  denial  for 
the  name  of  a  contact  person.  The 
foUowing  information  applies  to  all 
contact  persons:  Team  Leader, 
Emergency  Response  Team,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
nimiber:  (703)  308-9366. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  or  denied  emergency 
exemptions  to  the  following  State  and 
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Federal  Agencies.  The  emeigency 
exemptions  may  take  the  fbllowing 
form:  Crisis,  public  health,  quarantine, 
or  specific.  ^A  has  also  listed  denied 
emergency  exemption  requests  in  this 
notice. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  Federal  or  State 
government  agency  involved  in 
administration  of  enviroiunental  quality 
programs  {r.e..  Departments  of 
Agricultiue,  Environment,  etc.). 
Potentially  aifected  entities  may 
include,  but  are  not  limited  to: 

•    Federal  or  State  Government 
Entity,  (NAICS  9241),  i.e..  Department 
of  Agriculture,  Environment,  etc. 

This  listing  is  not  intended  to  Se 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
diis  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Qui  I  Get  Copies  of  this 
Document  and  Other  Related  ^ 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0358.  The  official  public 
docket  consists  of  the  docxunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related-to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Km.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 


electro]  ic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Docket!  at  http://www.epa.gov/edocket/ 
to  subn  it  or  view  public  comments, 
access  1  le  index  listing  of  the  contents 
of  the  oificial  public  docket,  and  to 
access  mose  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  avaibble  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  paaterials  through  the  docket 
facility  Identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ED  number. 


Und*  FIFRA  section  18,  EPA  can 
authorise  the  use  of  a  pesticide  when 
emergebcy  conditions  exist. 
Authorizations  (commonly  called 
emergency  exemptions)  are  granted  to 
.State  and  Federal  agencies  and  are  of 
four  types: 

1.  A '  'specific  exemption"  authorizes 
use  of  a  pesticide  against  specific  pests 
on  a  lie  lited  acreage  in  a  particular 
State.  Most  emergency  exemptions  are 
specific  exemptions. 

2.  "Qiarantine"  and  "public  health" 
exempttons  are  a  particular  form  of 
specific  exemption  issued  for 
quarantine  or  public  health  purposes. 
These  i  re  rarely  requested. 

3.  A '  'crisis  exemption"  is  initiated  by 
a  State  jr  Federal  agency  (and  is 
confim  led  by  EPA)  when  there  is 
insuffi(  ient  time  to  request  and  obtain 
EPA  pe  rmission  for  use  of  a  pesticide  in 
an  eme  -gency. 

EPA  nay  deny  an  emergency 
exempt  ion:  If  the  State  or  Federal 
agency  cannot  demonstrate  that  an 
emerge  icy  exists,  if  the  use  poses 
unacce  )table  risks  to  the  environment, 
or  if  EF  A  cannot  reach  a  conclusion  that 
the  pro  )osed  pesticide  use  is  likely  to 
result  i  I  "a  reasonable  certainty  of  no 
harm"  o  human  health,  including 
exposu  'e  of  residues  of  the  pesticide  to 
infants  and  children. 

If  the  emergency  use  of  the  pesticide 
on  a  foi  »d  or  feed  commodity  would 
result  i  i  pesticide  chemical  residues, 
EPA  es  ablishes  a  time-limited  tolerance 
meetin  ;  the  "reasonable  certainty  of  no 
harm  standard"  of  the  Federal  Food, 
Drug,  abd  Cosmetic  Act  (FFDCA). 

In  thjs  dociiment:  EPA  identifies  the 
State  ot  Federal  agency  granted  the 
exemption  or  denial,  the  type  of 
exempnon,  the  pesticide  authorized  and 
the  peas,  the  crop  or  use  for  which 
author^ed,  and  the  duration  of  the 
exemption.  EPA  also  gives  the  Federal 
Registc  r  citation  for  the  time-limited 
toleran  :e,  if  any. 


m.  Emergency  Exenqitions  and  Denials 

A.  U.S.  States  and  Tenitories 

Alabama 

Department  of  Agriculture  and 
Industries 

Specific.  EPA  authorized  the  use  of 
diujon  on  catfish  to  control  algae;  Jime 
1,  2003  to  November  1,  2003.  Contact: 
(Libby  Pemberton). 

Arkansas 

State  Plant  Board 

Crisis.  On  May  2,  2003,  for  the  use  of 
fomesafen  on  snap  beans  to  control 
broad  leaf  weeds.  This  program  ended 
on  May  9,  2003.  Contact:  (Andrea 
Conrath). 

On  May  29,  2003,  for  the  use  of 
sodium  chlorate  on  wheat  to  control 
weeds.  This  program  ended  on  June  12, 
2003.  Contact:  (Libby  Pemberton.) 

Denial.  On  August  26,  2003  EPA 
denied  the  use  of  flumioxazin  on  cotton 
to  control  broad  leaf  weeds.  This  request 
was  denied  because  the  criteria  for  an 
emergency  situation  were  not  met. 
Contact:  (Libby  Pemberton). 

Specific.  EPA  authorized  the  use  of 
diuron  on  catfish  to  control  algae;  April 
4,  2003  to  November  30,  2003.  Contact: 
(Libby  Pemberton.) 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  September  15, 
2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
methoxyfenozide  on  soybeans  to  control 
armyworms;  August  13,  2003  to  October 
30,  2003.  Contact:  (Dan  Rosenblatt) 

California 

Environmental  Protection  Agency, 
Department  of  Pesticide  Regulation. 

Crisis.  On  April  3,  2003,  for  the  use 
of  oxytetracycUne  on  apples  to  control 
fire  blight.  This  program  ended  on 
August  1,  2003.  Contact:  (Andrea 
Conrath). 

Specific.  EPA  authorized  the  use  of 
tebuconazole  on  garlic  to  control  garlic 
rust;  April  16,  2003  to  July  3,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
imidacloprid  on  garden  beets  tcTControl 
aphids;  April  18,  2003  to  March  1,  2004. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
myclobutanil  on  peppers  (bell  and  non- 
bell)  to  control  powdery  mildew;  June 
25,  2003  to  May  31,  2004.  Contact: 
(Barbara  Madden). 

EPA  authorized  the  use  of  avermectin 
on  basil  to  control  leafininers;  July  1, 
2003  to  October  31,  2003.  Contact: 
(Barbara  Madden). 

EPA  authorized  the  use-of  fludioxonil 
on  pomegranates  to  control  gray  mold; 
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August  1,  2003  to  December  15,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
myclobutanil  on  artichokes  to  control 
powdery  mildew;  August  18,  2003  to 
August  17,  2004.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of 
thiophanate  methyl  on  mushroom 
spawn  to  control  green  mold;  September 
11,  2003  to  September  10,  2004. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
tebufenozide  on  garden  beets  to  control 
arm3rwonns;  September  15,  2003  to 
September  10,  2004.  Contact:  (Stacey 
Groce). 

EPA  authorized  the  use  of 
imidacloprid  on  almonds  to  control  the 
glassy-winged  sharpshooter;  September 
16,  2003  to  June  22,  2004.  Contact: 
(Andrew  Ertman). 

EPA  authorized  tiie  use  of 
imidacloprid  on  blueberries  to  control 
the  glassy-winged  sharpshooter; 
September  16,  2003  to  December  31, 
2003.  Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  fenhexamid 
on  kiMdfruit  to  control  gray  mold; 
September  23,  2003  to  December  1, 
2003.  Contact:  (Stacey  Groce) 
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Colorado 

Department  of  Agriculture 

Crisis.  On  February  18,  2003,  for  the 
use  of  lambda-cyhalothrin  on  alfalfa/ 
grass  mixed  stands,  pastiue  land  and 
range  land,  and  grass  grown  for  seed  to 
control  army  cutworms.  This  program 
ended  oxf.  June  15,  2003.  Contact: 
(Andrew  Ertman). 

Specific.  EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora;  April  28,  2003  to  September 
30,  2003.  Contact:  (Andrea  Conrath). 

Connecticut 

Department  of  Environmental 
Protection 

Specific.  EPA  authorized  the  use  of 
triazamate  on  Christmas  trees  to  control 
root  aphids;  April  4,  2003  to  September 
30,  2003.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mummy  berry  disease;  May  2,  2003  to 
June  30,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of 
azoxystrobin  on  tobacco  to  control  blue 
mold;  May  27,  2003  to  December  12 
2003.  Contact:  (Libby  Pemberton). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
vaiToa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 


Delaware 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
imidacloprid  on  peaches,  nectarines, 
plums  and  apricots  to  control  aphids; 
April  2,  2003  to  October  15,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  terbacil  on 
watermelons  to  control  annual  broad 
leaf  weeds;  April  28,  2003  to  June  15, 
2003.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  October  1,  2003. 
Contact:  (Andrea  Conrath).       _. 

Florida 

Department  of  Agriculture  and 
Consumer  Services 

Specific.  EPA  authorized  the  use  of 
thiophanate  methyl  on  fruiting 
vegetables  to  control  white  mold 
[sclerotinia  sclerotiorum);  July  2,  2003 
to  March  31,  2004.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of 
carfentrazone-ethyl  on  fruiting 
vegetables  (except  cucurbits)  to  control 
paraquat  resistant  nightshade,  common 
groundsel,  and  morning  glory;  July  17, 
2003  to  May  31,  2004.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
leaf  spot;  September  15,  2003  to 
September  14,  2004.  Contact:  (Andrea 
Conrath). 

Georgia 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
indoxacarb  on  coUards  to  control 
diamondback  moth;  April  20,  2003  to 
April  20,  2004.  Contact:  (Barbara 
Madden). 

Hawaii 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
hydramethylnon  on  pineapple  to 
control  big-headed  and  Argentine  ants; 
June  6,  2003  to  June  24,  2004.  Contact: 
(Libby  Pemberton). 

Idaho 

Department  of  Agriculture 

Crisis.  On  April  15,  2003,  for  the  use 
of  thiamethoxam  on  succulent  and  dry 
bean  seed  to  control  leaf  hoppers.  This 
program  is  expected  to  end  on  May  15, 
2003.  Contact:  (Andrew  Ertman). 

On  June  6,  2003.  for  the  use  of  zinc 
phosphide  on  barley,  wheat,  potatoes, 
and  sugarbeets  to  control  meadow  voles 
and  field  mice.  This  program  is 
expected  to  end  on  October  1,  2003. 
Contact:  (Libby  Pemberton). 


On  June  10,  2003,  for  the  use  of 
diflubenzuron  on  alfalfe  to  control 
grasshoppers  and  crickets.  This  program 
ended  on  October  31,  2003.  Contact: 
(Andrea  Conrath). 

On  June  13,  2003,  for  the  use  of 
diflubenzuron  on  wheat  and  barley  to 
control  grasshoppers.  This  program 
ended  on  Jime  27.  2003.  Contact: 
(Andrea  Conrath). 

Specific.  EPA  authorized  the  use  of 
lambda-cyhalothrin  on  barley  to  control 
the  Russian  wheat  aphid,  and  cereal  leai 
beetle;  April  4,  2003  to  July  30,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildew;  May  1,  2003  to 
September,  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of  cymoxanil 
on  hops  to  control  downy  mildew;  May 
2,  2003  to  September  15.  2003.  Contact: 
(Libby  Pemberton). 

EPA  authorized  the  use  of 
sulfentrazone  on  chickpeas  to  control 
Russian  thistle;  May  13,  2003  to  June  20, 
2003.  Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
siUfentrazone  on  potatoes  to  control     ^ 
ALS-inhibitor  and  triazine  resistant 
kochia.  common  lambsquarters  and 
pigweed;  May  16.  2003  to  June  15,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
thiabendazole  on  lentils  to  control 
ascochyta  blight;  May  19,  2003  to  Jime 
1,  2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  fluroxypyr 
on  field  com  and  sweet  com  to  control 
volunteer  potatoes;  May  20,  2003  to 
August  1,  2003.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of  zinc 
phosphide  on  alfalfa  to  control  meadow 
voles  and  field  mice;  May  23,  2003  to 
May  23,  2004.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of 
fenpyroximate  on  hops  to  control  spido' 
mites;  May  27,  2003  to  September  15, 
2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  quinoxyfen 
on  hops  to  control  powdery  mildew; 
July  1,  2003  to  September  15,  2003.  This 
request  was  granted  because  the  Agency 
has  determined  that  the  onset  of  the 
powdery  mildew  pest  problem  has 
created  an  lugent  and  non-routine 
situation  which  will  result  in  a 
significant  economic  losses  for  hops 
growers.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of  zinc 
phosphide  on  potatoes,  sugarbeets, 
wheat,  and  barley  to  control  meadow 
voles  and  field  mice;  July  29,  2003  to 
October  1,  2003.  Contact:  (Libby 
Pemberton). 
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EPA  authorized  the  use  of 
myclobutanil  on  sugaibeets  to  control 
powdery  mildew;  July  31,  2003  to 
October  15,  2003.  Contact:  (Stacey 
Groce). 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  grass  weeds: 
September  1,  2003  to  June  30,  2004. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  flufenacet 
on  triticale  to  control  grass  weeds; 
September  1.  2003  to  June  30,  2004. 
Contact:  (Andrew  Ertman). 

Uljnois 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
sulfentrazone  on  horseradish  to  control 
broad  leaf  weeds;  April  15,  2003  to  July 
15,  2003.  Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds:  May  9,  2003  to  August  31,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 

Indiana 

Office  of  Indiana  State  Chemist 

Specific.  EPA  authorized  the  use  of 
fenbuconazoie  on  blueberries  to  control 
mummy  berry  disease;  April  24,  2003  to 
July  31,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of    - 
thiophanate  methyl  on  blueberries  to 
control  various  fungal  diseases;  May  5, 
2003  to  September  30.  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  September  1, 
2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  in  beehives  to  control 
varroa  mites;  May  23,  2003  to  December 
31.  2003.  Contact:  (Barbara  Madden). 

Iowa 

Department  of  Agriculture  and  Land 
Stewardship 

Specific.  EPA  authorized  the  use  of 
thymol  and  eucalyptus  oil  on  beehives 
to  control  varroa  mites;  August  27,  2003 
to  December  31,  2003.  Contact:  (Stacey 
Groce). 

Kansas 

Department  of  Agriculture 

:    Cn's/s.  On  Jimel  1,2003,  for  the  use 
of  flinoxjrpyr  on  grain  sorghimi  to 
control  acetolactate  synthase  and 
triazine  resistant  kochia.  This  program 
ended  on  July  30,  2003.  Contact:  (Libby 
Pemberton). 


Specific.  EPA  authorized  the  use  of 
fluroxypyr  on  grain  sorghum  to  control 
acetolactate  synthase  and  triazine 
resistant  kochia;  June  19,  2003  to  July 
30,  2001.  Contact:  (Libby  Pemberton). 

Louisia  la 

Departi  lent  of  Agriculture  and  Forestry 

Crisis .  On  June  19,  2003,  for  the  use 
of  flumi  oxazin  on  sweet  potatoes  to 
control  weeds.  This  program  ended  on 
July  15,  2003.  Contact:  (Libby 
Pember  on). 

Denit  1.  On  August  26,  2003  EPA 
denied  he  use  of  flumioxazin  on  cotton 
to  contial  broad  leaf  weeds.  This  request 
was  del  ied  because  the  criteria  for  an 
emergei  icy  situation  were  not  met. 
Contact  (Libby  Pemberton). 

Speckic.  EPA  authorized  the  use  of  s- 
metolacxilor  on  sweet  potatoes  to  control 
sedge  v^eeds;  May  1,  2003  to  July  15, 
2003.  C  jntact:  (Andrew  Ertman). 

EPA  I  uthorized  the  use  of  bifenthrin 
on  swe<  t  potatoes  to  control  soil  beetles, 
and  sw(  et  potato  weevil;  May  19,  2003 
to  November  30,  2003.  Contact:  (Andrea 
Conratl ). 

EPA  ( luthorized  the  use  of 
methoxyfenozide  on  soybeans  to  control 
saltmarsh  caterpillar,  soybean  loopers, 
and  am  jMAforms;  May  30,  2003  to 
September  30,  2003.  Contact:  (Barbara 
Madden). 

EPA  Authorized  the  use  of 
tebufenszide  on  sweet  potatoes  to 

armyworms;  June  19,  2003  to 
2003.  Contact:  (Andrew 


control 
Octobei  31 
Ertman 


Maine 

Department  of  Agriculture,  Food,  and 
Rural  Resources 

Spec  fie.  EPA  authorized  the  use  of 
thymol  and  eucalyptus  oil  in  beehives 
to  conti  ol  varroa  mites;  May  23,  2003  to 
Deceml  er  31,  2003.  This  request  was 
granted  because  not  only  will 
beekee]  lers  be  adversely  impacted  if 
varroa  i  aites  are  not  adequately 
control  ed  but  that  the  impact  on  much 
of  agric  ulture  in  the  United  States  could 
be  direi.  Over  150  crops  have  been 
identifi  3d  that  require  bees  for 
pollina  ion.  Contact:  (Barbara  Madden). 

Maryland 

Departi  nent  of  Agriculture 
Spec  fie.  EPA  authorized  the  use  of 


terbaci 


on  watermelons  to  control 


annual  broad  leaf  weeds;  April  29,  2003 


to  June 


Maddei  i) 


15,  2003.  Contact:  (Barbara 


EPA 


luthorized  the  use  of  fomesafen 


on  sna]  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  September  15, 
2003.  C  ontact:  (Andrea  Conrath). 


Massachusetls 

Massachusetts  Department  of  Food  and 
Agriculture 

Specific.  EPA  authorized  the  use  of 
fenbuconazoie  on  blueberries  to  control 
mummy  berry  disease;  April  24,  2003  to 
June  30,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of  indoxacarb 
on  cranberries  to  control  weevils;  May 
9,  2003  to  September  30,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of 
azoxystrobin  on  tobacco  to  control  blue 
mold;  May  27,  2003  to  December  31, 
2003.  Contact:  (Libby  Pemberton). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 

Michigan 

Michigan  Department  of  Agriculture 

Crisis.  On  April  30,  2003,  for  the  use 
of  oxytetracycline  on  apples  to  control 
fire  blight.  This  program  ended  on  Jime 
30,  2003.  Contact:  (Andrea  Conrath). 

Specific.  EPA  authorized  the  use  of 
mancozeb  on  ginseng  to  control 
altemaria  leaf  and  stem  blight  and 
phytophthora  leaf  blight;  April  1,  2003 
to  October  15,  2003.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of 
fenbuconazoie  on  blueberries  to  control 
mummy  berry  disease;  April  24,  2003  to 
September  1,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of 
dimethenamid-p  on  dry  bulb  onions 
grown  on  muck  soils  to  control  yellow 
nutsedge;  May  1,  2003  to  July  30,  2003. 
Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of 
thiophanate  methyl  on  blueberries  to 
control  variovis  fungal  diseases;  May  5, 
2003  to  September  30,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of 
tebiiconazole  on  wheat  to  control 
fusarium  head  blight;  May  6,  2003  to 
Jime  15,  2003.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  August  30,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  August  15,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of     • 
tetraconeizole  on  sugarbeets  to  control 
cercospora;  Jime  6,  2003  to  September 
30,  2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
imidacloprid  on  blueberries  to  control 
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Japanese  beetle  grubs  and  adults;  June 
15,  2003  to  September  30,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
sulfentrazone  on  strawberries  to  control 
broad  leaf  weeds;  June  25,  2003  to 
December  15,  2003.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 

Minnesota 

Department  of  Agriculture 

Crisis.  On  August  7,  2003,  for  the  use 
of  propiconazole  on  drybeans  to  control 
rust.  This  program  ended  on  August  21, 
2003.  Contact:  (Libby  Pemberton). 

Denial.  On  June  13,  2003  EPA  denied 
the  use  of  sulfentrazone  on  potatoes  to 
control  nightshade.  This  request  was 
denied  because  yield  losses  were  not 
supported  by  the  submitted  data. 
Contact:  (Andrew  Ertman). 

Specific.  EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora;  April  28,  2003  to  September 

30,  2003.  Contact:  (Andrea  Conrath). 
EPA  authorized  the  use  of  2,4-D  on 

wild  rice  to  control  common  water 
plantain;  May  1,  2003  to  July  31,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  and  barley  to 
control  fusarium  headblight;  May  7, 
2003  to  September  1  2003.  Contact: 
(Libby  Pemberton). 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  August  15,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  in  beehives  to  control 
varroa  mites;  May  23,  2003  to  December 

31,  2003.  Contact:  (Barbara  Madden). 


Mississippi 

Department  of  Agriculture  and 
Commerce 

Denial.  On  August  26,  2003  EPA 
denied  the  use  of  fliunioxazin  on  cotton 
to  control  broad  leaf  weeds.  This  request 
was  denied  because  the  criteria  for  an 
emergency  situation  were  not  met. 
Contact:  (Libby  Pemberton). 

Specific.  EPA  authorized  the  use  of 
diuron  on  catfish  to  control  algae;  April 
20,  2003  to  November  30,  2003.  Contact: 
(Libby  Pemberton). 

EPA  authorized  the  use  of  s- 
metolachlor  on  sweet  potatoes  to  control 
sedge  weeds;  May  5,  2003  to  July  15, 
2003.  Contact:  (Andrew  Ertman).      _. 

EPA  authorized  the  use  of 
methoxyfenozide  on  soybeans  to  control 
saltmarsh  caterpillar,  soybean  loopers. 


and  armyworms;  May  15,  2003  to 
September  30,  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of  bifenthrin 
on  sweet  potatoes  to  control  soil  beetles; 
May  19,  200'3  to  September  30,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  in  beehives  to  control 
varroa  mites;  May  23,  2003  to  December 
31,  2003.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of 
tebufenozide  on  sweet  potatoes  to 
control  beet  armyworms  and  fall 
armyworms;  July  15,  2003  to  October 
15,  2003.  Contact:  (Barbara  Madden). 

Missouri 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
fomesafen  on  snapbeans  to  control 
broad  leaf  weeds;  May  9,  2003  to 
September  10.  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 

Montana 

Department  of  Agriculture 

Crisis.  On  May  21,  2003,  for  the  use 
of  lambda-cyhalothrin  on  barley  to 
control  cutworms  and  cereal  leaf 
beetles.  This  program  ended  on  July  30, 
2003.  Contact:  (Andrew  Ertman). 

On  June  12,  2003.  for  the  use  of 
diflubenzuron  on  wheat  and  barley  to 
control  grasshoppers.  This  program 
ended  on  July  15,  2003.  Contact: 
(Andrea  Conrath). 

On  June  17,  2003,  for  the  use  of 
tebuconazole  on  barley  and  wheat  to 
control  fusarium  head  blight.  This 
program  ended  on  July  20,  2003. 
Contact:  (Libby  Pemberton). 

Specific.  EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora;  April  28,  2003  to  September 
30.  2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
thiabendazole  on  lentils  to  control 
ascochyta  blight;  May  19,  2003  to  June 
1,  2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  lambda- 
cyhalothrin  on  barley  to  control  the 
Russian  wheat  aphid,  cereal  leaf  beetles, 
and  cutworms;  June  8,  2003  to  July  30, 
2003.  Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
azoxystrobin  on  safflower  to  control 
altemaria  leaf  spot;  July  1,  2003  to 
August  15,  2003.  Contact:  (Libby 
Pemberton). 


Nebraska 

Department  of  Agriculture 

Crisis.  On  June  17,  2003,  for  the  use 
of  fluroxypyr  on  grain  sorghum  to 
control  acetolactate  synthase  and 
triazine  resistant  kochia.  This  program 
ended  on  July  15,  2003.  Contact:  (Libby 
Pemberton). 

Specific.  EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora;  April  28,  2003  to  September 
30,  2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  August  5,  2003. 
Contact:  (Andrea  Conrath).  ' 

EPA  authorized  the  use  of  fluroxypyr 
on  grain  sorghum  to  control  acetolactate 
synthase  and  triazine  resistant  kochia; 
June  19,  2003  to  July  30.  2003.  Contact: 
(Libby  Pemberton). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  27.  2003  to 
December  3 1 ,  2003.  Contact:  (Stacey    . 
Groce). 

Nevada 

Department  of  Agriculture 

Crisis.  On  June  6.  2003,  for  the  use  of 
bifenazate  on  timothy  to  control  banks 
grass  mite.  This  program  ended  on 
August  30,  2003.  Contact:  (Andrea 
Conrath). 

On  June  13.  2003,  for  the  use  of 
diflubenzuron  on  alfalfa  to  control 
grasshoppers  and  crickets.  This  program 
ended  on  October  31,  2003.  Contact: 
(Andrea  Conrath). 

New  Hampshire 

Department  of  Agriculture  * 

Specific.  EPA  authorized  the  use  of 
propiconazole  on  blueberries  to  control 
mmnmy  berry  disease;  May  16,  2003  to 
June  15.  2003.  Contact:  (Andrea 
Conrath). 

New  Jersey 

Department  of  Environmental 
Protection 

Crisis.  On  August  21,  2003,  for  the  use 
of  propamocarb  hydrochloride  on 
tomatoes  to  control  late  blight.  This 
program  ended  October  3,  2003.  ' 

Contact:  (Liby  Pemberton). 

Public  Health.  EPA  authorized  the  use 
of  fipronil  in  a  rodent  bait  box  system 
to  control  immatiire  blacklegged  ticks 
which  are  vectors  for  lyme  disease;  May 
24,  2003  to  December  31,  2003.  Lyme 
disease  is  caused  by  the  bacterium, 
borrelia  burgdorferi.  These  bacteria  are 
transmitted  to  hiunans  by  the  bite  of 
infected  deer  ticks.  Contact:  (Barbara 
Madden). 
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Specific.  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berry  disease;  ApriL24,  2003  to 
June  30,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of 
thiophanate  methyl  on  blueberries  to 
control  various  fungal  diseases;  June  2, 
2003  to  July  31,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of  thjrmol  and 
eucalyptus  oil  in  beehives  to  control 
varroa  mites;  June  17,  2003  to  December 
31,  2003.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of  thiophante 
methyl  on  tomatoes  to  control  white 
mold  (sclerotinia  sclerotiorum);  July  2, 
2003  to  July  31,  2003.  Contact:  (Andrea 
Conrath). 

New  Mexico 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
spinosad  on  onions  to  control 
thysanoptera  feeding  pests;  July  3,  2003 
to  November  1,  2003.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of 
myclobutanil  on  peppers  (bell  and 
chile)  to  control  powdery  mildew;  July 
25,  2003  to  October  15,  2003.  Contact: 
(Stacey  Groce). 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  lepidopteran  pests; 
August  1,  2003  to  November  1,  2003.  ' 
Contact:  (Andrew  Ertman). 

New  York 

Department  of  Environmental 
Conservation 

Public  Health.  EPA  authorized  the  use 
of  Spronil  in  a  rodent  bait  box  system 
to  control  immature  blacklegged  ticks 
which  are  vectors  for  lyme  disease;  May 
9,  2003  to  December  31,  2003.  Lyme 
disease  is  caused  by  the  bacterium, 
borrelia  burgdorferi.  These  bacteria  are 
transmitted  to  hiunans  by  the  bite  of 
infected  deer  ticks.  Contact:  (Barbara 
Madden). 

Specific.  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mummy  berry  disease;  April  24,  2003  to 
Jime  30,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of 
dimethenamid  on  dry  bulb  onion  to 
control  yellow  nutsedge;  May  1,  2003  to 
July  30,  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of 
thiophanate  methyl  on  blueberries  to 
control  various  fungal  diseases;  May  5, 
2003  to  September  30,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of  fomesafen 
on  dry  and  snap  beans  to  control  broad 


leaf  wef  ds;  May  9,  2003  to  August  30, 
2003.  C  sntact:  (Andrea  Conrath). 

EPA  i  luthorized  the  use  of 
desmeoipham  on  red  (table)  beets  to 
control  several  important  broad  leaf 
weeds,  including  hairy  galinsoga, 
commc^  ragweed,  redroot  pigweed, 
conunoh  lambsquarters,  velvetleaf, 
nightshade  spp.,  and  wild  mustard;  May 
15,  200fe  to  August  15,  2003.  Contact: 
(Libby  'emberton). 

EPA  I  iuthorized  the  use  of  lambda- 
cyhalothrin  on  alfalfa/clover/grass 
mixed  ^ands  to  control  the  potato 
leafhop  per;  June  1,  2003  to  August  31, 
2003.  C  intact:  (Andrew  Ertman). 

North  (  arolina 

Depart!  lent  of  Agriculture 

Spec  fie.  EPA  authorized  the  use  of 
thymol  and  eucaljrptus  oil  in  beehives 
to  conti  ol  varroa  mites;  June  25,  2003  to 
Deceml  er  31,  2003.  Contact:  (Barbara 
Madde]  i). 

EPA  i  luthorized  the  use  of  s- 
metola(  hlor  on  sweet  potatoes  to  control 
pigwee  i;  July  2,  2003  to  August  15, 
2003.  C  antact:  (Andrew  Ertman). 

EPA  Authorized  the  use  of 
tebufenpzide  on  sweet  potatoes  to 
control  beet  armyworms  and  fall 
armyw*  irms;  July  25,  2003  to  December 
31,  200  5.  Contact:  (Andrew  Ertman). 

North  I  lakota 

Depart!  nent  of  Agriculture 

Crisii .  On  May  29,  2003,  for  the  use 
of  zeta-  :ypermethrin  on  mustard  to 
control  crucifer  flea  beetles.  This 
prograi|i  ended  on  June  13,  2003. 
Contad :  (Libby  Pemberton). 

On  Ji  ly  3,  2003,  for  the  use  of  zeta- 
cyperm  ethrin  on  flax  to  control 
grasshcppers.  This  program  ended  on 
September  30,  2003.  Contact:  (Libby 
Pembei  ton). 

On  A  ugust  7,  2003,  for  the  use  of 
propicqnazole  on  dry  beans  to  control 
rust.  This  program  ended  on  August  22, 
2003.  Contact:  (Libby  Pemberton). 

Denii  il.  On  June  13,  2003  EPA  denied 
the  use  of  sulfentrazbne  on  potatoes  to 
control  nightshade.  This  request  was 
denied  because  yield  losses  were  not 
suppor  ed  by  the  submitted  data. 
Contac  :  (Andrew  Ertman). 

Spec  fie.  EPA  authorized  the  use  of 
thiabei  dazole  on  lentils  as  a  seed 
treatmt  nt  to  control  Ascochyta  blight; 
April  8,  2003  to  June  1,  2003.  Contact: 
(Andrep  Conrath). 

EPA  Authorized  the  use  of 
tetracoi  lazole  on  sugarbeets  to  control 
cercosj  ora;  April  28,  2003  to  September 
30,  20q3.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  emd  barley  to 
control  fusarium  head  blight;  May  7, 


2003  to  September  1,  2003.  Contact: 
(Libby  Pemberton). 

EPA  authorized  the  use  of  fomesafen 
on  dry  beans  to  control  broad  leafweeds; 
May  9,  2003  to  August  15,  2003. 
Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
tebuconazole  on  sunflower  to  control 
rust;  June  8,  2003  to  September  5,  2003. 
Contact:  (Andrea  Com-ath). 

EPA  authorized  the  use  of 
azoxystrobin  on  safflower  to  control 
altemaria  leaf  spot;  July  1,  2003  to 
August  15,  2003.  Contact:  (Libby 
Pemberton) 

EPA  authorized  the  use  of  sethoxydim 
on  no  till  or  reduced  tillage  safflower  to 
control  wild  oats;  Jime  21 ,  2003  to  July 
31,  2003.  Contact:  (Libby  Pemberton). 

EPA  authorized  the  use  of  zeta- 
cypermethrin  on  flax  to  control 
grasshoppers;  August  29,  2003  to 
September  30,  2003.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of  thymol  and 
eucal3rptus  oil  on  beehives  to  control 
varroa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 

Ohio 

Department  of  Agriculture 

Crisis.  On  July  14,  2003,  for  the  use 
of  thiophanate  methyl  on  fruiting 
vegetables  to  control  sclerotinia.  This 
program  ended  on  September  30,  2003. 
Contact:  (Andrea  Conrath). 

Specific.  EPA  authorized  the  use  of 
sulfentrazone  on  strawberries  to  control 
common  groundsel;  June  20,  2003  to 
December  15,  2003.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of 
dimethenamid-p  on  dry  bulb  onions  to 
control  yellow  nutsedge;  June  25,  2003 
to  July  30,  2003.  Contact:  (Barbara 
Madden). 

Oklahoma 

Department  of  Agriculture 

Crisis.  On  April  29,  2003,  for  the  use 
of  fomesafen  on  snap  beans  to  control 
broad  leaf  weeds.  This  program  ended 
on  May  9,  2003.  Contact:  (Andrea 
Conrath). 

Specific.  EPA  authorized  the  use  of 
fomesafen  on  snap  beans  to  control 
broad  leafweeds;  May  9,  2003  to 
September  10,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  27,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 
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Oregtm 

Department  of  Agriculture 

Crisis.  On  April  2,  2003,  for  the  use 
of  oxytetracycline  on  apples  to  control 
fire  blight.  This  program  ended  on 
August  1,  2003.  Contact:  (Andrea 
Conrath). 

Specific.  EPA  authorized  the  use  of 
sulfentrazone  on  strawberries  to  control 
broad  leaf  weeds;  April  1,  2003  to 
February  28,  2004.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of  bifenthrin- 
on  orchardgrass  grown  for  seed  to 
control  the  orchardgrass  billbug;  April 
4,  2003  to  November  15,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of 
thiabendazole  on  lentils  as  a  seed 
treatment  to  control  ascochyta  blight; 
April  8,  2003  to  June  1,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of  triazamate 
on  Christmas  trees  to  control  root 
aphids;  April  15,  2003  to  October  31, 
2003.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of  ethoprop 
on  baby  hops  to  control  garden 
symphylan;  April  15,  2003  to  May  31, 
2003.  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildew;  May  1,  2003  to 
September  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of  cymoxanil 
on  hops  to  control  downy  mildew;  May 
2,  2003  to  September  15,  2003.  Contact: 
(Libby  Pemberton). 

EPA  authorized  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildew;  May  1,  2003  to 
September  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of  two 
imregistered  pheromones,  (Z,E)-3,13- 
octadecadienyl  and  (Z,Z)-3,13- 
octadecadienyl  on  hybrid  poplars  grown 
for  pulp  and  saw  timber  to  control 
western  poplar  clearwing  moths 
(WPCM);  May  27,  2003  to  October  1, 
2003.  This  request  was  granted  because 
the  situation  is  urgent  and  non-routine 
based  on  the  sudden  population 
explosion  of  the  WPCM  and  the 
apparent  change  in  the  habitat 
preferences  for  young  healthy  trees. 
Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of  quinoxyfen 
on  hops  to  control  powdery  mildew; 
June  15,  2003  to  September  15,  2003. 
This  request  was  granted  because  the 
Agency  has  determined  that  the  onset  of 
the  powdery  mildew  pest  problem  has 
created  an  urgent  and  non-routine 
situation  which  will  result  in  a 
significant  economic  losses  for  hops 
growers.  Contact:  (Barbara  Madden). 


EPA  authorized  the  use  of 
myclobutanil  on  sugarbeets  to  control 
powdery  mildew;  July  31,  2003  to 
October  15,  2003.  Contact:  (Stacey 
Groce). 

EPA  authorized  the  use  of  ethoprop 
on  baby  mint  to  control  garden 
symphylans;  August  1,  2003  to 
September  15,  2003.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  grass  weeds; 
September  1,  2003  to  June  30,  2004. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  flufenacet 
on  triticale  to  control  grass  weeds; 
September  1,  2003  to  June  30,  2004. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
propiconazole  on  filberts  to  control 
eastern  filbert  blight;  February  15,  2003 
to  May  30,  2003,  Contact:  (Dan 
Rosenblatt). 

Pennsylvania 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
green  peach  aphid;  April  26,  2003  to 
October  15,  2003.  Contact:  (Andrew 
Ertman). 

EPA  authorized  the  use  of 
thiophanate  methyl  on  blueberries  to 
control  various  ftingal  diseases;  May  5, 
2003  to  September  30,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  on  beehives  to  control 
varroa  mites;  August  19,  2003  to 
December  31,  2003.  Contact:  (Stacey 
Groce). 

Rhode  Island 

Department  of  Environmental 
Management 

Specific.  EPA  authorized  the  use  of 
fenbuconazole  on  blueberries  to  control 
mimuny  berry  disease;  April  24,  2003  to 
June  30,  2003.  Contact:  (Andrea 
Conrath). 

South  Carolina 

Clemson  University 

Specific.  EPA  authorized  the  use  of 
thjTnol  and  eucalyptus  oil  in  beehives 
to  control  varroa  mites;  May  23,  2003  to 
December  31,  2003.  This  request  was 
granted  because  not  only  will 
beekeepers  be  adversely  impacted  if 
varroa  mites  are  not  adequately 
controlled  but  that  the  impact  on  much 
of  agriculture  in  the  United  States  could 
be  dire.  Over  150  crops  have  been 
identified  that  lequire  bees  for 
pollination.  Contact:  (Barbara  Madden). 


South  Dakota 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
sulfentrazone  on  sunflowers  to  control 
kochia;  April  1,  2003  to  June  30,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
tebuconazole  on  wheat  and  barley  to 
control  fusarimn  head  blight;  Jime  1, 
2003  to  August  31,  2003.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of 
sulfentrazone  on  flax  to  control  kochia 
and  ALS-resistant  kochia;  May  16,  2003 
to  June  30,  2003.  Contact:  (Andrew 
Ertman). 

Tennessee 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
sulfentrazone  on  succulent  beans  to 
control  hophombeam  copperleaf;  May 
15,  2003  to  September  30,  2003. 
Contact:  (Andrew  Ertman). 

Texas 

Department  of  Agriculture 

Crisis.  On  July  16,  2003,  for  the  use 
of  fluroxypyr  on  grain  sorghiun  to 
control  kochia  and  other  broad  leaf 
weed  species.  This  program  ended  on 
July  31.  2003.  Contact:  (Libby 
Pemberton). 

Specific.  EPA  authorized  the  use  of 
spinosad  on  pastiu^land  and  rangeland 
to  control  armyworms;  May  22,  2003  to 
September  1,  2003.  Contact:  (Andrew 
Erbnan). 

EPA  authorized  the  use  of  spinosad 
on  alfalfa  to  control  lepidopteran  pests; 
August  1,  2003  to  November  1,  2003. 
Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of 
fenbuconazole  on  grapefruit  to  control 
greasy  spot;  August  20,  2003  to  August 
20,  2004.  Contact:  pan  Rosenblatt). 
Utah 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
diflubenzuron  on  alfalfa  to  control  the 
mormon  cricket  and  various 
grasshopper  species;  April  11,  2003  to 
October  31,  2003.  Contact:  (Andrea 
Conrath). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  in  beehives  to  control 
varroa  mites;  May  23,  2003  to  December 
31,  2003.  Contact:  (Barbara  Madden). 

Vermont 

Department  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
thymol  and  eucalyptus  oil  on  beehives 
to  control  varroa  mites;  September  9, 
2003  to  December  31,  2003.  Contact: 
(Stacey  Groce). 
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Department  of  Agriculture  and 
Consumer  Services 

Specific.  EPA  authorized  the  use  of 
terbaal  on  watermelons  to  control 
annual  broad  leaf  weeds;  April  1,  2003 
to  July  10,  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of 
imidacloprid  on  stone  fruit  to  control 
aphids;  April  26,  2003  to  October  1, 
2003.  Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  fomesafen 
on  snap  beans  to  control  broad  leaf 
weeds;  May  9,  2003  to  September  20, 
2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of 
thiophanate  methyl  on  tomatoes  to 
control  white  mold  (sclerotinia 
sclerotianim);  July  2,  2003  to  September 

30,  2003.  Contact:  (Andrea  Conrath). 

Washington 

Department  of  Agriculture 

Crisis.  On  April  2,  2003,  for  the  use 
of  oxytetracycline  on  apples  to  control 
fire  blight  This  program  ended  on 
August  1.  2003.  Contact:  (Andrea 
CoiuBth). 

On  April  16,  2003,  for  the  use  of 
thiamethoxam  on  succulent  and  dry 
bean  seed  to  control  leaf  hoppers.  This 
program  is  expected  to  end  on  May  15, 
2003.  Contact:  (Andrew  Ertman). 

On  June  7,  2003,  for  the  use  of 
diflubenzuron  on  wheat  and  barley  to 
control  grasshoppers.  This  program 
ended  on  June  21,  2003.  Contact: 
(Andrea  Conrath). 

Specific.  EPA  authorized  the  use  of 
triazamate  on  Christmas  trees  to  control 
root  aphids;  April  15, 2003  to  October 

31,  2003.  Contact:  (Barbara  Madden). 
EPA  authorized  the  use  of 

thiabendazole  on  lentils  as  a  seed 
treatment  to  control  ascochyta  blight; 
April  8,  2003  to  June  1,  2003.  Contact: 
(Andrea  Conrath). 

EPA  authorized  the  use  of 
myclobutanil  on  hops  to  control 
powdery  mildew;  May  1,  2003  to 
September  2003.  Contact:  (Barbara 
Madden). 

EPA  authorized  the  use  of 
sulfentrazone  on  chickpeas  to  control 
Rtusian  thistle;  May  13,  2003  to  Jime  20, 
2003.  Contact:  (Andrew  Ertman). 

EPA  authorized  the  use  of  two 
unregistered  pheromones,  (Z,E)-3,13- 
octadecadienyl  and  (Z,Z)-3,13- 
octadecadienyl  on  hybrid  poplars  grown 
for  pulp  and  saw  timber  to  control 
WPCM;  May  27,  2003  to  October  1, 
2003.  This  request  was  granted  because 
the  situation  is  urgent  and  non-routine 
based  on  the  sudden  population 
explosion  of  the  WPC^  and  the 
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apparent  change  in  the  habitat 
preferences  for  young  healthy  trees. 
Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of 
fenpyrotimate  on  hops  to  control  spider 
mites;  Nfay  27,'2003  to  September  15, 
2003.  Contact:  (Andrea  Conrath). 

EPA  authorized  the  use  of  quinoxyfen 
on  hopsjto  control  powdery  mildew; 
July  1,  3)03  to  September  15,  2003.  This 
request  fvas  granted  because  the  Agency 
has  deteirmined  that  the  onset  of  the 
powdert  mildew  pest  problem  has  ~ 
created  In  urgent  and  non-routine 
situation  which  will  result  in  a 
significant  economic  losses  for  hops 
growers^  Contact:  (Barbara  Madden). 
-  EPA  akthorized  the  use  of  mancozeb 
on  ginssng  to  control  altemaria  leaf  and 
stem  blight  and  phytophthora  leaf 
blight;  jfly  29,  2003  to  August  15,  2003. 
Contact:  (Libby  Pemberton). 

EPA  authorized  the  use  of  zinc 
phosph^e  on  alfalfa/clover/timothy  to 
control  vole  complex;  August  5,  2003  to 
May  1,  2004.  Contact:  (Libby 
Pemberton). 

EPA  authorized  the  use  of  flufenacet 
on  wheat  to  control  grass  weeds; 
Septemler  1,  2003  to  Jime  30,  2004. 
Contactj  (Andrew  Ertman). 

EPA  authorized  the  use  of  flufenacet 
on  triti(^e  to  control  grass  weeds; 
September  1,  2003  to  June  30,  2004. 
Contactj  (Andrew  Ertman). 

WestVi 

Departikent  of  Agriculture 

Specific.  EPA  authorized  the  use  of 
imidaclfiprid  on  peaches  and  nectarines 
3l  aphids;  April  2,  2003  to 
Br  30,  2003.  Contact:  (Andrew 


to  cont 

Noveml 

Ertman] 


Wisconiin 

Department  of  Agriculture,  Trade,  and 
Consumer  Protection 

Denidl.  On  Jime  13,  2003,  EPA  denied 
the  use  of  sulfentrazone  on  potatoes  to 
control  nightshade.  This  request  was 
denied  because  yield  losses  were  not 
supported  by  the  submitted  data. 
Contact)  (Andrew  Ertman). 

Specific.  EPA  authorized  the  use  of 
propiccmazole  on  cranberry  to  control 
cottonb^ll  disease;  April  15,  2003  to  July 
31,  2001  Contact:  (Barbara  Madden). 

EPA  authorized  the  use  of  thymol  and 
eucalyptus  oil  in  beehives  to  control 
varroa  i  lites;  Jime  17,  2003  to  December 
31,  200;  .  Contact:  (Barbara  Madden). 

Wyomi]  ig 

Departi  lent  of  Agriculture 

Speci  5c.  EPA  authorized  the  use  of 
lambda  cyhalothrin  on  barley  to  control 
the  Rus  ;ian  wheat  aphid;  April  10,  2003 


to  July  31,  2003.  Contact:  (Andrew 
Ertman). 

-    EPA  authorized  the  use  of 
tetraconazole  on  sugarbeets  to  control 
cercospora;  April  28,  2003  to  September 
30,  2003.  Contact:  (Andrea  Conrath). 

B.  Federal  Departments  and  Agencies 

Environmental  Protection  Agency 

Crisis.  On  June  l3,  2003,  for  the  use 
of  hydrogen  peroxide  for 
decontamination  of  interior  spaces  and 
personal  and  office  items  on  which 
bacillus  anthracis  may  be  present  at  the 
U.S.  Department  of  State  SA-32  Mail 
and  Pouch  Facility.  This  program  is 
expected  to  end  on  June  28,  2003. 
Contact:  (Barbara  Madden). 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  November  18, 2003. 

Peter  Caulldns, 

Acting  Director,  Re^stration  Division,  Office 
of  Pesticide  Proffoms. 

IFR  Doc.  03-29321  Filed  11-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0335;  FRL-7330-3] 

Pesticides:  Procadurai  Guidance  for 
EPA's  Office  of  Pesticide  Programs 
Procedures  Concaming  the 
Development,  Modification,  and 
Implementation  of  Policy  Guidance 
Documents;  Notice  of  Availability 

agency:  Enironmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  the 
availability  of  a  paper  discussing 
procedural  guidance  for  policy 
development  in  the  Office  of  Pesticide 
Programs  (OPP).  These  procedures  have 
two  goals:  To  increase  public 
participation  in  the  development, 
modification  and  implementation  of 
OPP  policy  guidance  documents;  and  to 
clarify  that  while  such  documents  are 
non-binding  policy  statements  and  not 
legally  binding  rules,  they  nonetheless 
play  an  important  role  in  helping  to 
ensure  a  consistent  starting  point  for 
OPP  decision  making.  A  draft  of  this 
document  was  made  available  for 
comment  on  March  12,  2003.  A 
document  summarizing  EPA's  response 
to  public  comments  on  the  draft  is  also 
available  in  EPA's  docket 
FOR  FURTHER  INPORMATION  CONTACT: 
William  L.  Jordan,  Senior  Policy 
Adviser  (7501C),  Office  of  Pesticide 
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Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-1049;  fax  nimiber: 
(703)  308-4776;  e-mail  address:    • 
jordan.william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakholders,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  be  interested  in  or 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
ofBcial  public  docket  for  this  action 
xmder  docket  identification  (ID)  nimiber 
OPP-2003-0335.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include' 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Km.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  pubUc  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 


then  key  in  the  appropriate  docket  ID 
niunber. 

n.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  a  paper  on 
procedures  for  developing,  modifying, 
and  implementing  its  policy  guidance 
dociunents  concerning  the  regulation  of 
pesticides.  These  procedures  have  two 
goals.  The  first  is  to  increase  public 
participation  in  the  development, 
modification,  and  implementation  of 
OPP  policy  guidance  documents;  the 
second  is  to  clarify  that  while  such 
dociunents  are  not  binding  policy 
statements  and  are  not  legally  binding 
rules,  they  nonetheless  play  an 
important  role  in  helping  to  ensure  a 
consistent  starting  point  for  OPP 
decision  making. 

EPA  has  considered  comments 
received  on  this  document,  and  has 
revised  the  paper  in  response  to 
comments,  as  appropriate.  EPA  is  also 
including  in  the  docket  for  this  action 
a  response  to  all  significant  comments. 

List  of  Subjects 

Environmental  protection.  Pesticides, 
Policy  guidance. 

Dated:  November  10,  2003. 
James  Jones 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  03-29187  Filed  11-25-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7591-7] 

Notice  of  Tentative  Af^rovai  and 
Solicitation  of  Request  for  a  Public 
Hearing  for  Public  Water  System 
Supervision  Program  Revision  for  ttie 
State  of  West  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  tentative  approval  and 
solicitation  of  requests  for  a  public 
hearing. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  provision  of  section 
1413  of  the  Safe  Drinking  Water  Act  as 
amended,  and  the  rules  governing 
National  Primary  Drinking  Water 
Regulations  that  the  State  of  West 
Virginia  has  revised  its  approved  Public 
Water  System  Supervision  Program. 
West  Virginia  has  adopted  a  Filter 
Backwash  Recycling  Rule  to  require 
water  systems  to  institute  changes  to 
return  recycle  flows  of  a  plant's 
treatment  process  that  may  compromise 
pathogen  treatment.  EPA  has 
determined  that  these  revisions  are  no 


less  stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
decided  to  tentatively  approve  these 
program  revisions.  All  interested  parties 
are  invited  to  submit  written  comments 
on  this  determination  and  may  request 
a  public  hearing. 

DATES;  Comments  or  a  request  for  a 
public  hearing  must  be  submitted  by 
December  26,  2003.  This  determination 
shall  become  effective  on  December  26, 
2003,  if  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  and 
if  no  comments  are  received  which 
cause  EPA  to  modify  its  tentative 
approval. 

ADDRESSES:  Comments  or  a  request  for 
a  public  hearing  must  be  submitted  to 
the  U.S.  Environmental  Protection 
Agency  Region  ID,  1650  Arch  Street. 
Philadelphia,  PA  19103-2029.  All 
documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

•  Drinking  Water  Branch,  Water 
Protection  Division,  U.S.  Environmental 
Protection  Agency  Region  m,  1650  Arch 
Street,  Philadelphia,  PA  19103-2029. 

•  West  Virginia  Department  of  Health 
and  Human  Resources,  Environmental 
Engineering  Division,  815  Quarrier 
Street,  Suite  418,  Charleston,  WV  25301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Gambatese,  Drinking  Water 
Branch  (3WP22)  at  the  Philadelphia 
address  given  above;  telephone  (215) 
814-5759  or  fax  (215)  814-2318. 
SUPPLEMENTARY  INFORMATION:  All 
interested  parties  are  invited  to  submit 
written  comments  on  this  determination 
and  may  request  a  public  hearing.  All 
comments  will  be  considered,  and,  if 
necessary,  EPA  will  issue  a  response. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
December  26,  2003,  a  public  hearing 
will  be  held. 

A  request  for  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing;  and  (3)  the  signature 
of  the  individual  making  the  request;  or. 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
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Dated:  November  12.  2003. 
Maria  Parisi  Vkken,  . 

Acting  Regional  Administrator,  EPA,  Region 

m. 

(FR  Doc.  03-29590  Filed  11-25-03;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

Agency  Infonnation  Collection 
Acllvltlee;  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  SubmlsBlon  to  0MB 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System 
NUMMARY:  Backat>und. 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  imless  it  displays  a 
currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Clearance  Officer- 
Cindy  Ayouch — Divisfon  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829). 

OMB  Desk  Officer-Joseph  Lackey — 
Office  of  Infonnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
jrears,  with  revision,  of  the  following 
report: 

I.  Report  title:  The  Government 
Secxuities  Dealers  Reports:  The  Weekly 
Report  of  Dealer  Positions  (FR  2004A), 
Xhe  Weekly  Report  of  Cumulative 
Dealer  Transactions  (FR  2004B),  The 
Weekly  Report  of  Dealer  Financing  and 
Fails  (FR  20O4C),  The  Weekly  Report  of 
Specific  Issues  (FR  2004SI),  The  Daily 
Report  of  Specific  Issues  (FR  2004SD), 
and  The  Daily  Report  of  Dealer  Activity 
in  Treasury  Financing  (FR  2004 WI). 
Agency  fonn  number  FR  2004 
OMB  Control  nuaiber:  7100-0003 


Freqi  lency:  Weekly,  Daily 

Repc  Tters:  Primary  dealers  in  the  U.S. 
govern  nent  securities  market 

An/ii  \al  reporting  hours:  12,342  hours 

Estin  \atea  average  hours  per  response: 
FR  200  LA,  1.5  hours;  FR  2004B,  2  hours; 
FR  200 IC,  1.25  hours;  FR  2004SI,  2 
hours;  H  2004SD,  2  hours;  FR  2004 WI, 
1  horn-. 

Num  ber  of  respondents:  22 

Gene  no/  description  of  report:  This 
informi  ition  collection  is  voluntary  (12 
U.S.C.  W8  (a)(2),  353-359,  and  461(c)); 
howevAr,  primary  dealers  are  expected 
to  file  t  le  report  with  the  Feder^ 
Reservi  i.  Individual  respondent  data  are 
regarde  d  as  confidential  under  the 
Freedo  n  of  Information  Act  (5  U.S.C. 
552  (b)  4)  and  (b)(8)). 

Abst  act:  The  FR  2004A  collects  data 
as  of  Wednesday  of  each  week  on 
dealers'  outright  positions  in  Treasury 
and  otner  marketable  debt  secxuities. 
The  FH  2004B  collects  data  cimiulated 
for  the  kveek  ended  Wednesday  on  the 
volume  of  transactions  made  by  dealers 
in  the  same  instruments  for  which 
positions  are  reported  on  the  FR  2004A. 
The  FK  2004C  collects  data  as  of 
Wednesday  of  each  week  on  the 
amoun  s  of  dealer  financing  and  fails. 
The  FH  2004SI  collects  data  as  of 
Wedne  sday  of  each  week  on  outright, 
financi  ag,  and  fails  positions  in  current 
or  on-1  le-run  issues.  Under  certain 
circum  stances  the  FR  2004SI  data  can 
also  be  collected  on  a  daily  basis  for  on- 
the-ruj  I  and  off-the-run  securities.  The 
FR  200 IWI  collects  daily  information  on 
a  next-  business-day  basis  on  positions 
in  to-he-issued  Treasury  coupons 
securities,  mainly  the  trading  on  a 
when-issued  delivery  basis. 

Curnnt  actions:  The  Federal  Reserve 
proposed  to  make  the  following 
modifif:ations  to  the  reporting  series:  1) 
delete  the  columns'for  cumulative 
weekly  volimie  and  average  weekly 
rates  fdr  repurchase  agreements  on  the 
FR  20aHC,  2)  include  a  new  column, 
FRBNY  Security  ID,  on  the  FR  2004SI, 
3)  formalize  the  collection  of  the  FR 
2004Srdaily  data  in  the  new  reporting 
form,  RR  2004SD,  4)  publish  all  data 
collected  on  the  FR  2004C,  (5)  change 
the  datfa  submission  schedule  to  be 
imiform  across  the  foiu'  weekly  reports, 
and  (61  adjust  row  and  column  headings 
to  be  uliiform  across  reports  and  to  more 
clearlyj  identify  the  data  to  be  reported. 
The  re  rised  reporting  forms  will  be 
implei  lented  as  of  January  7,  2004. 

Boarc  of  Governors  of  the  Federal  Reserve 
System  November  19,  2003. 
Jemiifei  J.  Johnson 
Secreta  y  of  the  Board. 
[FR  EkK .  03-29468  Filed  11-25-03;  8:45  am] 

O0ES210-«1-S 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticea; 
Acqulaltlon  of  Sharea  of  Bank  or  Bank 
HoMIng  Companlaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225i41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  tq  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(})(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  9,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missoiui  63166- 
2034: 

1.  Linda  Harper,  Manchester, 
Missouri;  to  retain  voting  shares  of 
Gateway  Bancshares,  Inc.,  St.  Louis, 
Missouri,  and  thereby  indirectly  retain 
voting  shares  of  Gateway  National  Bank 
of  St.  Louis,  St.  Louis,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19,  2003. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-29470  Filed  11-25-03;  8:45  am] 
BtLUNG  CODE  621»-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notlcee; 
Acquialtkxi  of  Sharea  of  Bank  or  Bank 
HoMIng  Companlee 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  avsdlable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


Federal  Register /Vol.  68,  No.  228 /Wednesday.  November  26,  2003 /Notices  66435 


must  be  received  not  later  than 
December  10,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E..  Atlanta,  Georgia 
30303: 

1.  John  M.  Dudley  Sr,  Irrevocable 
Family  Trust,  John  M.  Dudley,  Jr.,  and 
Leslie  Green,  Phenix  City,  Alabama,  as 
trustees  to  retain  voting  shares  of 
Phenix-Girard  Bancshares,  Inc.,  and 
thereby  indirectly  retain  voting  shares  of 
Phenix-Girard  Bank,  Phenix  City, 
Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(Patrick  Wilder,  Managing  Examiner) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Floyd  H.  Garrott,  Battle  Ground, 
Indiana,  individually  and  as  trustee  of 
the  John  F.  Garrott  Trust;  to  retain 
voting  shares  of  The  Farmers  State 
Bank,  Brookston,  Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Kent  Evans  Nyberg,  Grand  Rapids, 
Minnesota,  as  trustee  of  the  Louise 
Cameron  Family  Trust;  to  acquire 
control  of  First  National  Agency 
Company  of  Deer  River,  Deer  River, 
Minnesota,  and  thereby  indirectly 
acquire  control  of  First  National  Bank  of 
Deer  River,  Deer  River,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  03-29587  Filed  11-25-03;  8:45  am] 
BILLING  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  19. 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Patrick  Wilder,  Managing  Examiner) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Main  Street  Bancorp,  Inc., 
Northville,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Main 
Street  Bank,  Northville,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19,  2003. 
Robert  deV.  Frierson,  ^ 

Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-29471  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  arid  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tbe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  http://www.ffiec.gov/nic/. 
Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  19, 
2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Gateway  Bancorporation,  Inc., 
Mendota,  Heights,  Minnesota;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Gateway  Bank,  Mendota 
Heights,  Minnesota  (in  orsanization). 

B.  Federal  Reserve  Baidc  of  Kansas 
City  (James  Himter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Thunder  Bancorp,  Inc.,  Sylvan 
Grove,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Beverly 
State  Bank,  Kansas,  which  will  become 
Thunder  Bank,  Sylvan  Grove,  Kansas. 

In  connection  with  this  application, 
applicant  has  also  applied  to  acquire 
TTie  Sylvan  Agency,  Inc.,  and  thereby 
engage  in  insurance  agency  activities  in 
a  town  of  less  than  5,000,  pursuant  to 
section  225.28(b)(ll)(iii)(A)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  03-29588  Filed  11-25-03;  8:45  am] 

BILLING  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposais  to  Engage  in 
Permissible  Nonbanking  AcUvittes  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
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either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regidation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  9,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Jay  Bernstein,  Bank  Supervision 
Officer)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

J.  Bayerische  Hypo-  und  Vereinsbank 
AG,  and  Munchener  Ruckversicherungs- 
Gesellschaft  AG,  both  of  Munich, 
Germany;  to  acquire  through  Indentrus, 
IXC,  eFinance  Corporation,  San 
Francisco,  Califomia,and  thereby  engage 
in  credit  bureau  services,  including 
maintaining  customers'  credit  history 
and  providing  that  information  to  credit 
grantors,  pursuant  to  section 
225.28(b)(2)(v)  of  Regulation  Y; 
furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
or  industry  studies,  pursuant  to  section 
225.28(6)(ii)  of  Regulation  Y;  and  in 
management  consulting  services, 
pursuant  to  section  225.28(b)(g)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.03-29469  Filed  11-25-03;  8:45  am] 
MLUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlcs  of  ttM  Secretary 

[Documwit  MentHtor:  OS/OMH/CSS-0990- 
NEW) 

Agency  Information  Collectkxi 
Activities:  Submiselon  for  0MB     . 
Review;  Comment  Request 

AOENCY:  Office  of  the  Secretary,  HHS. 


In  coi  apliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  qf  the  Secretary,  Department  of 
Health  ind  Himian  Services,  is 
publishing  the  foUowing  simmiary  of 
proposed  collections  for  public 
commeht.  Interested  persons  are  invited 
to  send  comments  regarding  this  binden 
estimat^  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  fallowing  subjects:  (1)  The 
necessi  y  and  utility  of  the  proposed 
information  collection  for  the  proper 
perfomjance  of  the  agency's  functions; 
(2)  the  (iccuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  md  clarity  of  the  information  to 
be  colic  cted;  and  (4)  the  use  of 
automa  ed  collection  techniques  or 
other  fc  rms  of  information  technology  to 
minimi  ^e  the  information  collection 
biu'den 


Type 
Reques\: 
Title 


of  Information  Collection 
New  collection; 


of  Information  Collection: 
Evaluat  ion  of  the  Office  of  Minority 
Health  Resource  Center; 

Form/OMB  No. :  OS-0990-NEW; 

Use:  The  evciluation  will  assess  the 
extent  1  o  which  progranunatic 
improv  ;ments  made  after  the  previous 
evaulat  on  have  improved  service 
deliver  j  and  the  impacts  that  services 
like  HF  ^/AIDS  technical  assistance  have 
on  min  )rity  communities. 

Freqi  \ency:  On  occasion; 

Affec  ted  Public:  Individuals  or 
househ  3lds,  business  or  other  for-profit. 
State,  li  >cal  or  tribal  government; 

Anni  ml  Number  of  Respondents: 
1352; 

Tota.  Annual  Responses:  1352 

Aver  ige  Burden  Per  Response:  10 
minute  >; 

Tota.  Annual  Hours:  286. 

To  oltain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  the  HHS  Web 
site  address  at  http://www.hhs.gov/ 
oirm/i^focoUect/pending/  or  e-mail  your 
request,  including  your  address,  phone 
number,  OS  document  identifier,  to 
John.B^rke@hhs.gov,  or  call  the  Reports 
Clearance  Office  on  (202)  690-8356. 
Writtei^  comments  and 
reconufiendations  for  the  proposed 
information  collections  must  be  mailed 
within|30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hiunan 
Resources  and  Housing  Branch, 
Attentiian:  (OMB  #0990-OMH/CSS), 
New  Executive  Office  Building,  Room 
10235, "Washington,  DC  20503. 


Dated:  November  18, 2003. 
John  P.  Burks, 

Paperwork  Reduction  Act  Reports  Clearance 
Officer.  Office  of  the  Secretary,  Department 
of  Health  and  Human  Services. 
(FR  Doc.  03-29493  Filed  11-25-03;  8:45  am] 

BtLUNG  COOE  41SO-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Solicitation  of  the  Nomination  of 
Candidates  To  Serve  as  Memt>ers  of 
the  National  Vaccine  Advisory 
Committee 

agency:  Office  of  the  Secretary  HHS. 
action:  Notice.     . 

SUMMARY:  The  National  Vaccine 
Program  Office  (NVPO),  a  program 
office  within  the  Office  of  Public  Health 
and  Science,  Department  of  Health  and 
Human  Services  (DHHS),  is  soliciting 
nominations  of  qualified  candidates  to 
be  considered  for  appointment  as 
members  to  the  National  Vaccine 
Advisory  Committee  (NVAC).  The 
activities  of  this  Committee  are 
governed  by4he  stipulations  of  the 
Federal  Advisory  Committee  Act 
(FACA). 

DATES:  All  nominations  must  be 
received  and/or  postmarked  no  later 
than  December  18,  2003. 
ADDRESSES:  All  nominations  should  be 
sent  to:  Bruce  G,  Gellin,  M.D.,  M.P.H., 
Director,  National  Vaccine  Program 
Office,  Office  of  Public  Health  and 
Science,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  SW.,  Room  725H,  Washington, 
DC  20201. 

FOR  FURTHER  INFORMATION,  CONTACT:  Ms. 
Carolin  Commodore,  Staff  Assistant, 
National  Vaccine  Program  Office, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue 
SW.,  Room  725H,  Washington,  DC 
20201;  (202)  690-1253. 
SUPPLEMENTARY  INFORMATION:  ^ 

Committee  Function:  Consistent  with 
the  National  Vaccine  Plan,  the 
Committee  advises  and  makes 
recommendations  to  the  Assistant 
Secretary  for  Health  in  his/her  capacity 
as  the  Director  of  the  National  Vaccine 
Program  (NVP)  on  matters  related  to  the 
Program's  responsibilities.  Specifically, 
the  Committee  studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  products  in  the  United 
States;  recommends  research  priorities 
and  other  measures  to  enhance  the 
safety  and  efficacy  of  vaccines.  The 
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Committee  also  advises  the  Assistant 
Secretary  for  Health  in  the 
implementation  of  sections  2102,  2103, 
and  2104  of  the  PHS  Act;  and  identifies 
annually  the  most  important  areas  of 
government  and  non-govemment 
cooperation  that  shoiild  be  considered 
in  implementing  sections  2102, 2103, 
and  2104  of  the  PHS  Act. 

Qualifications  and  Information 
Required:  Nominations  are  being  sought 
for  individuals  who  are  engaged  in 
vaccine  research  or  the  maniifacture  of 
vaccines,  as  well  as  individuals  who  are 
physicians,  members  of  parent 
organizations  concerned  with 
immunizations,  representatives  of  State 
or  local  health  agencies  or  public  health 
organizations.  Individuals  selected  for 
appointment  to  the  Committee  will 
serve  as  voting  members.  Individuals 
selected  for  appointment  to  the 
Committee  can  be  invited  to  serve  terms 
with  periods  of  up  to  four  years. 

Nominations  should  be  tjrpewritten. 
The  following  information  should  be 
included  in  the  package  of  material 
submitted  for  each  individual  being 
nominated  for  consideration:  (1)  A  letter 
of  nomination  that  clearly  states  the 
name  and  affiliation  of  the  nominee,  the 
basis  for  the  nomination  (i.e.,  specific 
attributes  which  qualify  the  nominee  for 
service  in  this  capacity),  and  a  statement 
that  the  nominee  is  willing  to  serve  as 
a  member  of  the  Committee;  (2)  the 
nominator's  name,  address,  and  daytime 
telephone  number,  and  the  home  and/ 
or  work  address,  telephone  niunber,  and 
email  address  of  the  individual  being 
nominated;  and  (3)  a  current  copy  of  the 
nominee's  curricvilimi  vitae. 
Applications  cannot  be  submitted  by 
facsimile.  The  names  of  Federal 
employees  should  not  be  nominated  for 
consideration  of  appointment  to  this 
Committee. 

The  Department  makes  every  effort  to 
ensure  that  the  membership  of  DHHS 
Federal  advisory  committees  is  fairly 
balanced  in  terms  of  points  of  view 
represented  and  the  committee's 
function.  Every  effort  is  made  to  ensiure 
that  a  broad  representation  of 
geographic  areas,  females,  ethnic  and 
minority  groups,  and  the  disabled  are 
given  consideration  for  membership  on 
DHHS  Federal  advisory  committees. 
Appointment  to  this  Committee  shall  be 
made  without  discrimination  on  the 
basis  of  age,  race,  ethnicity,  gender, 
sexual  orientation,  disability,  and 
cultiual,  religious,  or  socioeconomic 
status. 


Dated:  November  19,  2003. 
Bmce  G.  Gellin, 

Director.  National  Vaccine  Program  Office 
and  Executive  Secretary,  National  Vaccine 
Advisory  Committee. 
(FR  Doc.  03-29582  Filed  11-25-03;  8:45  am] 

BIUJNG  CODE  41S0-2i-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day^04-«9] 

Proposed  Data  Collections  Sulxnltted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  conunent  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obteiin  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Thjrroid  Disease  in 
Persons  Exposed  to  Radioactive  Fallout 
fi-om  Atomic  Weapons  Testing  at  the 
Nevada  Test  Site:  Phase  III  (OMB  No. 
0920-0504)— Extension— National 
Center  for  Environmental  Health 
(NCEH),  Centers  for  Disease  Control  and 
Prevention  (CDC). 

In  1997,  the  National  Cancer  Institute 
(NCI)  released  a  report  entitled. 
Estimated  Exposures  and  Thyroid  Doses 
Received  by  the  American  People  from 
1-131  in  FaJlout  Following  Nevada 
Nuclear  Bomb  Test.  This  report 
provided  county-level  estimates  of  the 


potential  radiation  doses  to  the  thyroid 
gland  of  American  citizens  resulting 
from  atmospheric  nuclear  weapons 
testing  at  the  Nevada  Test  Site  (NTS)  in 
the  1950s  and  1960s.  The  Institute  of 
Medicine  (lOM)  conducted  a  formal 
peer  review  of  die  report  at  the  request 
of  the  Department  of  Health  and  Himian 
Sovices.  In  the  review,  lOM  noted  that 
the  public  might  desire  an  assessment  of 
the  potential  health  impact  of  nuclear 
weapons  testing  on  American 
populations.  The  lOM  also  suggested 
that  further  studies  of  the  Utah  residents 
who  have  participated  in  previous 
studies  of  radiation  exposure  and 
thyroid  disease  might  provide  this 
information. 

CDC,  National  Center  for 
Environmental  Health  proposes  to 
conduct  a  study  of  the  relation  between 
exposure  to  radioactive  fallout  from 
atomic  weapons  testing  and  the 
occurrence  of  thyroid  disease  on  an 
extension  of  a  cohort  study  previously 
conducted  by  the  University  of  Utah, 
Salt  Lake  City,  Utah.  This  study  is 
designed  as  a  follow-up  to  a 
retrospective  cohort  study  begim  in 
1965.  This  is  the  third  examination 
(hence  Phase  III)  of  a  cohort  of 
individuals  comprised  of  persons  who 
were  children  living  in  Washington 
County,  Utah,  and  Lincoln  Coimty, 
Nevada,  in  1965  (Phase  I)  and  who  were 
presumably  exposed  to  fallout  from 
above-ground  nuclear  weapons  testing 
at  the  Nevada  Test  Site  in  the  1950s. 
The  cohort  also  includes  a  control  group 
comprised  of  persons  who  were 
children  living  in  Graham  Coimty, 
Arizona,  in  1966  and  presiunably 
unexposed  to  fallout. 

The  study  headquarters  -will  be  at  the 
University  of  Utah  in  Salt  Lake  City, 
Utah.  The  field  teams  will  spend  the 
majority  of  their  time  in  the  urban  .areas 
nearest  the  original  counties  if  the  same 
pattern  of  migration  holds  that  was 
found  in  Phase  II.  These  urban  areas  ' 
include  St.  George,  Utah;  the  Wasatch 
Front  in  Utah;  Las  Vegas,  Nevada; 
Phomiix/Tucson,  Arizona;  and  Denver. 
Colorado.  In  addition,  some  time  will  be 
spent  in  California  as  a  number  of 
subjects  had  relocated  there  at  the  time 
of  Phase  n.  The  purposes  of  Phase  m  are 
three  fold.  First,  the  participants  in 
Phase  n  will  be  reexamined  for 
occurrence  of  thyroid  neoplasia  and 
other  diseases  since  1986,  and  residents 
of  the  three  counties  who  moved  before 
they  could  be  included  in  the  original 
cohort  will  be  located  and  examined. 
Second,  disease  incidence  will  be 
analyzed  in  addition  to  period 
prevalence  as  used^in  the  Phase  II 
analysis,  incidence  analysis  will  allow 
for  greater  power  to  detect  increased 
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lisk^  disease  in  the  exposed 
population  through  the  use  of  person- 
time.  Third,  disease  specific  mortality 
rates  bx  Washington  County,  Utah,  and 
a  control  county,  Cache  County,  Utah, 


will  be  compared  for  people  who  lived 
in  thes  i  two  counties  during  the  time  of 
above-  round  testing.  This  comparison 
will  dc  ermine  if  the  risk  of  mortality  in 
Washii  igton  County  (the  exposed  group] 


Respondents 


Telephone  Location  Script 

Telephone  Location  Script  (Return  Letter)  ... 

Rehisal  Telephone  Script 

Recruitment  Next  of  Kin  Telephone  Script  ... 

Recruitment  &  Appointment  Script  

Broken  Appointment  Telephone  Script 

Expoeure  Questionnaire  

Questionnaire  Preparation  Booklet 

Group  Member  Infomnation  

Consent  Forms  .7. 

Inlen/iew  Booklet  

Medical  History  Questtonnaire  (male)  

Mednal  Records  Release  Telephone  Script 

Mednai  History  Questkmnaire  (female)  

Travel  Form  

ResMerKie  History 

Refusal  Questionnaire  -. 


Total  hours  in  tMjrden 


Dated:  November  18,  2003. 
Laura  Yerdon  Martiii, 

Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-29522  Filed  11-25-03;  8:45  am] 
■UJNG  COOE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantart  for  DIaaaae  Control  and 
Pravantlon 

[60Oay-O4-08] 

Propoaad  Data  Collections  Submitted 
for  Public  Conimant  and 
Racommandations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simunaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Qearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  iniformation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  theaccuracy  of  the 
agency's  estimate  of  the  burden  of  the 


is  significandy  greater  than  Cache 
County  (the  control  group).  CDC.  NCEH 
is  requesting  a  three-year  clearance. 
There  is  no  cost  to  respondents. 


Numt)er  of  re- 
spondents 


3700 
200 
150 
225 

3700 
120 
500 

3700 
-3700 

3700 
500 

1800 
120 

1900 

240 

500 

24 


24779 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den jier  re- 
sponse 
Cm  hrs.) 


5/60 

5/60 

5/60 

5/60 

5/60 

5/60 

90/60 

30/60 

5/60 

10^ 

30/60 

45/60 

5/60 

45/60 

20/60 

5/60 

5/60 


Total  burden 
hours 


306 

17 

13 

19 

306 

10 

TOO 

1850 

306 

617 

250 

1360 

10 

1425 

80 

42 

2 


7359 


propos  (d  collection  of  information;  (c) 
ways  t(  enhance  the  quality,  utility,  and 
clarity  pf  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  othe  •  forms  of  information 
technol  ogy.  Send  comments  to  Seleda 
Perrym  m,  CDC  Assistant  Reports 
Clearai  ce  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comma  its  should  be  received  within  60 
days  of  this  notice. 

Prop  tsed  Project:  Evaluation  of  James 
A.  Ferg  json  Emerging  Infectious 
Disease  s  Fellowship  Program — New — 
Nation)  J  Center ^or  Infectious  Diseases 
(NCID),  Centers  for  Disease  Control  and 
Prevenl  ion  (CDC). 

CDC  s  particularly  concerned  with 
the  raci  il,  ethnic,  and  gender  health 
dispari  ies  in  the  distribution  of 
infectious  diseases  in  the  U.S.  To  help 
address  the  health  and  well-being  of 
minority  and  underserved  populations, 
CDC  enneavors  to  train  a  racially  and 
ethnically  diverse  public  health 
workfolce.  Since  1989,  the  James  A. 
Ferguson  Emerging  Infectious  Disease 
Summe  r  Fellowship  Program,  which  is 
admini  itered  by  the  Minority  Health 
Professions  Foundation  (MHPF),  has 
been  prpviding  an  8-week  program  of 
educatibnal  and  experiential 
opporti  nities  for  racial  and  ethnic 
minorit  y  medical,  dental,  pharmacy, 
veterini  iry,  and  public  health  graduate 
student  5.  The  Fellows  are  given 


opportunities  to  explore  the  wide  range 
of  public  health  cjtreer  options  available 
to  them  once  their  formal  training  is 
completed.  As  of  summer  2003,  311 
Fellows  have  completed  the  program. 

The  purpose  of  mis  study  is  to 
conduct  a  multi-facet  evaluation  of  the 
Ferguson  Fellowship  Program.  The  data 
from  this  study  will  be  used  to  develop 
planning  and  decision  making 
initiatives  regarding  expansion  and 
funding.  The  study  aims  to  evaluate  and 
measiue  the  success  of  the  program  for 
the  dual  purposes  of  program  expansion 
and  encouraging  other  organizations  to 
implement  similar  mechanisms  to 
increase  the  presence  of  racial  and 
ethnic  minorities  in  public  health. 

Data  for  this  study  will  be  collected 
from  relevant  dociunents,  telephone 
interviews  with  key  stakeholders,  and  a 
mail  survey  of  Ferguson  Fellows. 

CDC  proposes  to  conduct  the  study  to 
(1)  Examine  the  views  and  perspectives 
of  the  constituents  and  their  experiences 
with  the  Ferguson  Fellowship  Program 
and  (2)  assess  the  impact  of  the  program 
on  strengthening  and  diversifying  the 
workforce  and  addressing  racial  and 
ethnic  health  disparities  in  the  field  of 
Public  Health.  To  minimize  respondent 
burden,  the  mail  survey  questionnaire 
will  be  carefully  developed  with 
appropriate  guidance  fi'om  CDC  to 
develop  survey  items  that  are  relevant 
and  succinct. 

Prior  to  fielding  the  surveys,  an 
evaluation  contractor  with  guidance 
fi'om  CDC,  will  select  nine  Fellows  fi'om 
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the  viniverse  of  311  Fellows  to 
participate  in  pilot  interviews  by 
telephone  to  detennine  the 
comprehensibility,  appropriateness,  and 
general  usability  of  the  survey 
instrument.  These  interviews  will  be 
conducted  using  verbal  probing  and 
concurrent  "think-aloijd"  techniques  in 


order  to  gain  insight  into  the  cognitive 
processes  a  respondent  uses  to  answer 
survey  questions.  These  interviews  help 
minimize  respondent  burden  by 
ensuring  that  each  survey  item  is 
comprehensible  and  reliable. 

The  information  obtained  from  this 
project  will  enable  CDC  to  make 


important  decisions  regarding  the 
program's  future  expansion  and 
funding.  Responses  are  voluntary.  No 
proprietary  items  or  questions  of 
sensitive  nature  will  be  collected.  There 
is  no  cost  to  respondents. 


Form 


Survey  .... 
Total 


Number  of  re- 
spondents 


311 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 
(in  hours) 


3(V60 


Total  burden 
(in  hours) 


156 
156 


Dated:  November  19,  2003. 
Laura  Yerdon  Martin, 

Acting  Director,  Executive  Secretariat, 

Centers  for  Disease  and  Prevention. 

[FR  Doc.  03-29523  Filed  11-25-03;  8:45  am] 

BiLUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-04-07] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accui^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 


comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National 
Surveillance  System  for  Hospital  Health 
Care  Workers  (NaSH)  (0920-0417)— 
Renewal — National  Center  for  Infectious 
Diseases  (NCID),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background 

CDC  has  developed  a  surveillance 
system  now  called  the  National 
Surveillance  System  for  Health  Care 
Workers  (NaSH)  that  focuses  on 
surveillance  of  exposures  and  infections 
among  hospital-based  health  care 
workers  (HCWs).  NaSH  includes 
standardized  methodology  for  various 
occupational  health  issues.  It  is  a 
collaborative  effort  of  CDC,  National 
Center  for  Infectious  Diseases,  Division 
of  Healthcare  Quality  and  Promotion, 
Division  of  Viral  Hepatitis,  Division  of 
Tuberculosis  (TB)  Elimination;  CDC, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  National  Immimization 
Program  (NIP),  and  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  NaSH  consists  of  modules  for 
collection  of  data  about  various 
occupational  issues.  Baseline 
information  about  each  HCW  such  as 
demographics  and  vaccination  history  is 
collected  when  the  HCW  is  enrolled  in 
the  sjrstem.  Results  of  routine  tuberculin 
skin  test  (TST)  are  collected  and  entered 
in  the  system  every  time  a  TST  is  placed 
and  read;  follow-up  information  is 
collected  for  HCWs  with  a  positive  TST. 
When  a  HCW  is  exposed  to  blood/ 
bloodbome  pathogen,  to  a  vaccine- 
preventable  disease  (VPD),  or  to  an 
infectious  TB  patient/HCW, 
epidemiologic  data  are  collected  about 
the  exposm-e.  For  HCWs  exposed  to  a 
bloodbome  pathogen  (i.e.,  HIV,  HCV,  or 
HBC)  and  for  susceptible  HCWs  exposed 
to  VPDs,  additional  data  are  collected 
dm-ing  follow-up  visits.  Once  a  year, 
hospitals  complete  a  survey  to  provide 
denominator  data  and  every  2-5  years. 


the  hospitals  perform  a  survey  to  assess 
the  level  of  underreporting  of 
needlesticks  (HCW  Survey).  Optionally, 
hospitals  may  collect  information  about 
HCW  noninfectious  occupational 
injuries  such  as  acute  musciUoskeletal 
injuries.  Data  are  entered  into  the 
software  and  transmitted  on  diskette  to 
CDC.  No  HCW  identifiers  are  sent  to 
CDC.  This  system  is  protected  by  the 
Assurance  of  Confidentiality  (308d). 

Data  collected  in  NaSH  have  assisted 
hospitals,  HCWs,  health  care 
organizations,  and  public  health 
agencies.  This  system  has  allowed  CDC 
to  monitor  national  trends,  to  identify 
newly  emerging  hazards  for  HCWs,  to 
assess  the  risk  of  occupational  infection, 
and  to  evaluate  preventive  measures, 
including  engineering  controls,  work 
practices,  protective  equipment,  and 
post-exposure  prophylaxis  to  prevent 
occupationally  acquired  infections. 
Hospitals  that  volunteer  to  participate  in 
this  system  benefit  by  receiving 
technical  support  and  standardized 
methodologies,  including  software,  for 
conducting  surveillance  activities  on 
occupational  health. 

This  system  was  developed  and 
piloted  in  large  teaching  hospitals  (RFP- 
200-94-0834(P)  and  RFP-200-96- 
0524(P)).  The  first  pilot  included  four 
hospitals  and  the  second,  five.  After  the 
refinement  pilot  in  an  additional  13 
hospitals  (PA-786  and  interagency 
agreements),  participation  in  NaSH 
became  voluntary.  The  system  is  being 
made  available  to  all  heaJthcare 
facilities  in  the  United  States  wishing  to 
participate  voluntarily  in  the  project. 
We  anticipate  no  more  than  75  hospitals 
participating  by  the  end  of  fiscal  year 
2004  and  potentially  85  by  the  end  of 
fiscal  year  2005.  The  burden  estimate 
has  been  reduced  from  that  projected  3 
years  ago  because  of  a  drop  in  the 
number  of  facilities  actively 
participating  in  NaSH.  To  participate  in 
NaSH,  hospitals  are  required  to  provide 
information  on  all  exposures  to 
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infectious  agents,  baseline  information 
on  the  exposed  HCWs,  as  well  as  the 
undeneporting  and  hospital  surveys. 

A  new  component  of  NaSH  will  be 
fonns  for  collecting  information  on 
exposures  and  injuries  associated  with 
smallpox  vaccination.  It  uses  a  reporting 
fbim  based  on  the  blood  exposure  form 
already  approved  for  use  in  NaSH  and 
a  root-cause  analysis  form.  This  is  a 
paper-based  reporting  system  that  can 
be  used  by  NaSH  and  non-NaSH 
facilities. 

A  different  number  of  facilities  will  be 
completing  each  of  the  separate  forms 
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listed  ii  1  the  table.  The  number  of 
respon(  lents  is  the  number  of  facilities. 
The  nuinber  of  responses  per 
respondent  varies  with  the  form. 

The  ipaximum  total  burden  hours 
may  reach  86,720.  (The  total  estimated 
maximimi  cost  to  respondents  may  be 
$1,300,^00  [$15  an  hour  for  hospital 
personnel  who  will  collect/input  the 
data]).  Since  all  of  the  data  collection 
activities  except  the  HCW  siuvey, 
outline  1  in  the  modules  are  currently 
routine  y  done  by  infection  control 
practitioners  and  employee  health, 
person]  lel  health,  and/or  occupational 


Forni 


Basefine  Information 

TST: 

TSTitesult 

Positive  TST 

Exposure  to  Blood: 

Exposure 

Exposure  (NaSH  "Litei/abbreviated  form) 

Postexposure  pro|)hytaxis  

Follow-up  

Exposure  during  smallpox  vaccination: 

Exposure  event 

~  Root  cause  analysis  

Exposure  to  VPD: 

Summary  

HCW  „ 

Exposure  to  TB „ 

Noninfeclious  Injury  

HCW  Survey „ 

Hospital  Survey .'. 


Total 


Dated:  November  18,  2003. 
Laura  Yerdon  Martin, 

Acting  Director,  Executive  Secretariat, 
Centers  for  Disease  Control  and  Prevention. 
JFR  Doc.  03-29524  Filed  11-25-03;  8:45  am] 
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[Prognm  Announcwnwit  04003] 

HmMi  Promotion  and  Disease 
PraveiilkMi  Research  Centers;  Notice 
of  Availability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  fiscal  year  2004  funds  for  Cooperative 
Agreements  to  support  Health 
Promotion  and  Disease  Prevention 
Research  Centers  was  published  in  the 
Federal  Register  on  March  27,  2003, 
Volume  68,  Nimiber  59,  pages  14984- 
14990.  A  fully  amended  version  of  the 
original  program  annoimcement  is 


medicine  personnel  in  hospitals  with 
existing  well  established  surveillance 
programs,  the  only  additional  burden 
for  some  hospitals  participating  in  the 
NaSH  system  is  the  time  needed  for  data 
entry  and  transmission  of  data  to  CDC. 
Thus,  the  real  burden  hours  and  biu'den 
cost  could  be  significantly  less.  The- 
only  activity  that  may  not  be  routinely 
performed  by  the  hospitals  is  the  survey 
to  assess  underreporting  of  needlesticks 
(HCW  survey). 

This  study  is  scheduled  for 
implementation  in  late  2003  and  2004. 
There  are  no  costs  to  respondents. 


Number  of 

respondents 

(hospitals) 


75 

30 
20 

50 
10 
50 
50 

20 
20 

50 
50 
25 
25 
25 
75 


Number  of 
responses/re- 
spondent 


250 

200 
100 

100 
20 
80 
60 

1 
1 

3 
10 

3 

20 

500 

1 


Avg.  burden/ 
response 
On  hours) 


10/60 

10/60 
30/60 

60/60 
30/60 
20/60 
15/60 

10/qp 

60/60 

20/60 
20/60 
60/60 
20/60 
10/60 
2 


Total  burden 
(in  hours) 


3.125 

1.000 
1.000 

5,000 

100 

1.333 

7sq 

3 
20 

50 

167 

75 

167 

2.083 

150 


14,986 


posted  I  »n  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  Web  site 
at:  http:  f/www.cdc.gov.  Click  on 
"Fundi  ig"  then  "Grants  and 
Coopen  itive  Agreements." 

Tne  E  otice  is  amended  as  follows: 

Page  14984,  third  column, 
"Applii  ation  Deadline:  Jxme  16,  2003" 
should  )e  removed  and  replaced  with: 
"Appli<  ation  Deadline:  March  1.  2004." 

Page   4985.  first  column.  Section  C 
Eligible  Applicants,  subsection  First 
Roimd  if  Competition,  delete  this 
subsection.  Second  colunrn,  subsection. 
Second  Roimd  of  Competition,  delete 
the  subi  ection  header  and  the  first 
paragra  >h. 

Page  .4985,  second  column.  Section 
D.  Funoing,  subsection  Availability  of 
Funds,  line  1,  delete  the  sentence, 
"Approidmately  $14,000,000  vdll  be 
available  in  FY  2004  to  fund 
approximately  18  awards."  Replace  it 
with  "Approximately  $9,000,000  is 
availabfe  in  FY  2004  to  fund 
approximately  12  awards." 

Page  14985,  second  column.  Section 
D.  Fun{  ing,  insert  a  second  paragraph 


with  heading  and  text  as  follows: 
Optional  Funding  In  addition,  special 
interest  projects  related  to  chronic^ 
disease  prevention  and  health 
promotion  will  be  annoimced  and 
funded  in  fiscal  year  2004.  Award  of 
these  projects,  which  are  funded  by 
centers,  institutes,  or  offices  within  CDC 
or  by  other  federal  agencies,  can  be 
made  to  Prevention  Research  Centers 
only.  Thus,  applicants  selected  to  be 
funded  as  a  Prevention  Research  Center 
under  this  annotmcement  will  be 
eligible  to  compete  for  this  optional 
funding  of  new  special  interest  projects 
whenever  they  are  announced  by  CDC. 
However,  all  applicants  to  this 
announcement  can  simultaneously 
apply  for  special  interest  projects.  Those 
applicants  not  selected  as  Prevention 
Research  Centers  will  then 
automatically  be  excluded  from  the 
competition  for  special  interest  projects. 
Specific  guidance  related  to  fiscal  year 
2004  special  interest  projects  will  be 
published  in  a  separate  Federal  Register 
announcement  in  March,  2004. 
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Page  14985,  second  column,  Section 
D.  Funding,  insert  the  followdng  heading 
"Continuation  of  Funding"  before  the 
paragraph  that  begins  "Continuation 
awards  *  *  *•• 

Page  14985,  third  coliunn.  Section  D. 
Funding,  subsection  Fimding 
Preferences,  delete  the  paragraph  and 
replace  it  with,  "Funding  preference 
will  be  based  on  selecting  applicants  in 
order  to  maintain  an  equitable 
geographic  distribution  of  centers  and 
for  the  distribution  of  centers  among 
areas  containing  a  wide  range  of 
population  groups." 

Page  14985,  third  column.  Section  E. 
Program  Requirements,  subsection 
Recipient  Activities,  paragraph  a.,  delete 
the  word  "center-level"  and  replace  it 
with,  "center". 

Page  14985,  third  column,  Section  E. 
Program  Requirements,  subsection 
Recipient  Activities,  paragraph  b., 
delete  the  paragraph  and  replace  it  with, 
"Evaluate  the  center  bftsed  on  the 
center's  logic  model,  particularly 
focusing  on  the  critical  components  of 
the  center's  logic  model.  Describe  how 
the  center's  evaluation  will  contribute  to 
the  CDC's  national  program  evaluation, 
including  the  core  performance 
indicators.  {See  Appendix  D  for  a  list  of 
the  indicators.)" 

Page  14986,  second  column,  Section 
F.  Content,  subsection  Applications, 
insert  the  following  paragraph,  "You  are 
required  to  have  a  Dim  and  Bradstreet 
Data  Universal  Numbering  System 
(DUNS)  number  to  apply  for  a  grant  or 
cooperative  agreement  from  the  Federal 
government.  Your  DUNS  number  must 
be  entered  in  item  11  of  the  face  page 
of  the  PHS  398  application  form.  The 
DUNS  number  is  a  nine-digit 
identification  niunber,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  niunber  is  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  http:// 

www.dunandbmdstreet.com  or  call 
1-866-705-5711.  For  more  information, 
see  the  CDC  Web  site  at:  http:// 
www.cdc.gov/od/pgo/funding/ 
pubcommt.htm 

Page  14986,  third  column,  Section  F. 
Content,  subsection  Evaluation,  delete 
the  first  paragraph,  and  replace  with, 
"An  in£rastructtu«  of  resources  and 
personnel  is  required  to  support 
program  evaluation  at  the  center  (see  the 
glossary  for  a  definition  of  program 
evaluation).  Applicants  should  have  the 
capacity  to  (1)  establish  a  five-year 
evaluation  plan;  (2)  conduct  program 
evaluations;  and  (3)  collaborate  with 
national  partners  in  the  plarming  and 
implementation  of  national  PRC 
Pnigram  evaluation  strategies  (see 
Appendix  B  for  a  description  of 


Developing  and  Evaluation  Framework: 
Insuring  National  Excellence  (Project 
DEFINE).)  To  assure  that  applicants 
have  this  capacity,  applicants  should,  at 
a  minimum,  address  the  following:" 

Page  14986,  third  column.  Section  F. 
Content,  subsection  Evaluation,  second 
paragraph  (numbered  "1.")  delete  the 
first  sentence,  and  replace  with,  "1. 
Create  a  logic  model  for  the  center, 
specifying  the  center's  health  priorities 
and  expected  outcomes." 

Page  14986,  third  column.  Section  F. 
Content,  subsection-Evaluation,  third 
paragraph  (numbered  "2.")  delete  the 
paragraph,  and  replace  v/iik,  "2. 
Document  experiences  in  conducting 
program  evaluations  in  the  past  five 
years.  Describe  how  the  center  will 
continue  or  enhance  its  evaluation 
expertise  as  it  relates  to  program 
evaluation." 

Page  14986,  third  column.  Section  F. 
Content,  subsection  Evaluation,  last 
paragraph  (numbered  "3.")  delete  the 
paragraph,  and  replace  with,  "3.  Create 
and  describe  a  five-year  evaluation  plan, 
focusing  on  the  critical  components  of 
the  center's  logic  model.  The  plan 
should  include  the  goals  of  the 
evaluation  and  evaluation  questions  to 
be  addressed.  The  plan  should  also 
describe  how  the  center  has 
collaborated  or  will  collaborate  with  the 
center's  community  committee  for  the 
evaluation  (see  the  glossary  for 
additional  information  regarding  the 
center  conmiunity  committee.)" 

Page  14987,  second  colunm,  Section 
F.  Content,  subsection  Collaborations/ 
Partnerships,  second  paragraph 
(numbered  "3."),  delete  sub-item  (a), 
and  replace  it  with,  "(a)  past,  current, 
and  proposed  partners,  as  applicable  to 
the  center;" 

Page  14987,  second  column.  Section 
F.  Content,  subsection  Research,  fourth 
paragraph  (numbered  "3."),  delete  the 
first  sentence,  and  replace  it  with,  "3. 
Describe  the  center's  five-year  research 
agenda,  including  the  five-year  goals." 

Page  14988,  ;second  column.  Section 
F.  Content,  subsection  Infrastructure, 
fifth  paragraph  (numbered  "4."),  delete 
the  first  sentence,  and  replace  it  with. 
"4.  Describe  the  center's  proposed 
stratisgies  or  activities  to  enhance  its 
core  capacity  over  the  five-year  period." 

Page  14989,  first  column.  Section  G. 
Submission  and  Deadline,  subsection 
Letter  of  Intent  (LOI)  Submission,  delete 
the  phrase  "First  Round  of 
Competition."  Delete  the  date  April  10, 
2003,  and  replace  with  January  7,  2004. 
Subsection  Submission  Date,  Time,  and 
Address,  delete  the  phrase  "First  Round 
of  Competition."  Delete  the  date  June 
16,  2003,  and  replace  with  March  1, 
2004. 


Page  14989,  second  column.  Section 
H.  Evaluation  Criteria,  subsection 
Application,  sub-topic  Evaluation,  first 
paragraph  (numbered  "1."),  first 
sentence,  delete  the  word  "center-level" 
and  replace  it  with  "center". 

Page  14989,  second  column,  Section 
H.  Evaluation  Criteria,  subsection 
Application,  sub-topic  Evaluation, 
second  paragraph  (numbered  "2."), 
delete  the  paragraph  and  replace  it  with, 
"2.  To  what  extent  does  the  applicant 
sufficiently  describe  and  justify  how  the 
components  of  the  center's  logic  model 
relate  to  or  differentiate  from  the 
national  PRC  Program  conceptual 
framework?" 

Page  14989,  second  column.  Section 
H.  Evaluation  Criteria,  subsection 
Application,  sub-topic  Evaluation, 
fourth  paragraph  (numbered  "4."), 
delete  the  paragraph  and  replace  it  with, 
"4.  To  what  extent -does  the  applicant 
adequately  lay  out  a  five-year  evaluation 
plan,  focused  on  the  critical 
components  of  the  center's  logic  model? 
To  what  extent  does  the  plan  include 
the  goals  and  objectives  for  the 
evaluation  and  describe  past  or  future 
collaboration  with  the  center's 
community  committee  in  the 
evaluation? 

Page  14989,  third  column.  Section  H. 
Evaluation  Criteria,  subsection 
Application,  sub-topic  Collaborations/ 
Partnerships,  fourth  paragraph 
(numbered  "4."),  delete  the  paragraph 
and  replace  it  with,  "4.  To  what  extent 
does  the  applicant  adequately  describe 
their  partnerships  (past,  current,  and 
proposed,  as  applicable),  the  roles  of 
these  partners,  and  the  methods  for 
establishing  and  maintaining  the 
partnerships?" 

Page  14989,  third  column.  Section  H. 
Evaluation  Criteria,  subsection 
Application,  sub-topic  Research,  third 
paragraph  (numbered  "3."),  second  line, 
delete  the  words  "and  objectives". 

Page  14990,  second  column.  Section 
H.  Evaluation  Criteria,  subsection 
Application,  sub-topic  Training/ 
Education,  second  paragraph  (numbered 
"2."),  insert  the  words,  "goals  and 
objectives,"  between  the  words 
"including"  and  "how". 

Page  14990,  third  column.  Section  J. 
Where  to  Obtain  Additional 
Information,  after  the  paragraph  that 
starts,  "For  program  technical  assistance 
•  *  *"  insert  the  following: 

A  forum  for  quesifions  and  answers 
between  CDC  and  applicants  during  the 
application  process  will  be  available  as 
a  LISTSERV,  a  system  that  allows  for 
creating,  managing,  and  controlling 
mailing  lists  on  a  network  or  the 
Internet.  The  mailing  list,  which  will  be 
titled  PREV-CENTERS  allows  for 
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questions  and  answers  via  electronic 
mail,  which  are  simultaneously  sent  to 
everyone  on  the  list  and  delivered  in 
seconds  or,  occasionally,  minutes. 
PREV-CENTERS  is  a  closed  list 
available  only  to  persons  and  entities 
associated  with  the  application  process 
for  Annoimcement  Nuinber  04003. 

,To  subscribe  to  the  listserv,  the 
applicant  must  send  an  E-mail  message 
to  USTSERV@USTSERV.CDC.GOV 
with  the  following  command  in  the 
body  of  the  message:  SUBSCRIBE  PREV- 
CENTERS.  There  is  no  need  to  write  a 
"Subject"  or  anjrthing  else  in  the 
message.  The  subscriber  will  then 
receive  a  welcome  E-mail  message  and 
instructions  on  how  to  use  commands 
for  the  LISTSERV.  After  the  applicant  is 
subscribed,  questions  to  the  PM!V- 
CENTERS  LISTSERV  may  be  sent  to  the 
following  E-mail  address:  PREV- 
CENTERS@listserv.cdc.gov.  Do  not  post 
confidential  information  on  the       " 
listSERV  because  ever>'  member  of  the 
mailing  list  will  receive  the  message  and 
the  reply.  All  confidential  matters 
should  be  conducted  through  direct  E- 
mail,  paper  correspondence,  or 
telephone. 

Please  use  the  PREV-CENTERS 
LISTSERV  exclusively  for  posting 
questions  about  the  application  process 
for  Announcement  Number  04003. 
Questions  will  be  accepted  until  the 
application  deadline.  All  subscribers  to 
the  list  will  be  deleted  after  the 
application  due  date.  Fiulhermore,  a  list 
of  previously  generated  questions  and 
-answers  regarding  this  Program 
Announcement  can  be  found  at  the 
following  Web  site:  http:// 
apps.nccd.cdc.gov/RFAQA/rfaqa.asp 

In  addition,  a  pre-applications 
workshop  will  be  held  in  Atianta  for  all 
eligible  applicants.  The  workshop  will 
provide  information  on  CDC's 
Prevention  Research  Centers  Program 
and  the  contents  of  this  Program 
Announcement.  Specific  information 
about  the  workshop  can  be  foimd  on  the 
CDC  Prevention  Research  Centers  Web 
site:  httpU/www.cdc.gov/prc. 

Dated:  November  20,  2003. 

Edward  Scholtz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-29525  Filed  H-25-03;  8:45  am] 

■LUNQ  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMA4i  SERVICES 

for  Disease  Control  and 
Ion 


Grant 
Center 


Injury  Control  Research 


Key 
Lette- 
26, 2oab 


Anm  uncement  Type:  New. 
Func  ing  Opportunity  Number:  04057. 
Cata.  og  of  Federal  Domestic 
Assistc  nee  Number:  93.136. 
kites: 
of  Intent  Deadline:  December 


Appi  'cation  Deadline:  February  23, 
2004. 

I.  Fund  ing  Opportunity  Description 

Authority:  This  program  is  authorized 
under  s  actions  301(a)  and  391(a)(1)  of 
the  Put  lie  Health  Service  Act,  (42 
U.S.C. :  :41(a)280b(a)(l)),  as  amended. 

Purp  >se:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoui  ces  the  availability  of  fiscal  year 
(FY)  20  34  funds  for  a  grant  for  an  Injury 
Control  Research  Center  (ICRC).  This 
prograi  i  addresses  the  "Healthy  People 
2010"  Iscus  area  of  Injury  and  Violence 
Prevenlion.  A  copy  of  "Healthy  People 
2010"  is  available  at  the  following 
Internet  address:  http://www.health.gov/ 
health\>people. 

The  purposes  of  this  program  are: 

1.  Td  support  an  ICRC  in  a  state 
predonjinately  comprised  of 
econonjically  depressed  rural 
commu  nities  where  a  relatively  large 
portion  of  the  work  force  is  engaged  in 
underg]  ound  mining,  family  farming, 
and  otli  er  rural  occupations. 

2.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delinea  ed  in:  "Healthy  People  2010"; 
"Reduc  ing  the  Burden  of  Injury: 
Advancing  Prevention  and  Treatment"; 
and  the  research  priorities  published  in 
the  CD( !  Injury  Research  Agenda, 
located  at  http://www.cdc.gov/ncipc. 

3.  To  integrate,  in  the  context  of  a 
nationa  program,  the  disciplines  of 
epidem  ology,  medicine,  biomechanics 
and  oth  sr  engineering,  biostatistics, 
public  '.  lealth,  law  and  criminal  justice, 
and  bet  avioral  and  social  sciences  in 
order  tc  prevent  and  control  injuries 
more  el  ectively. 

4.  To  define  the  injmy  problem; 
identify  risk  and  protective  factors; 
develoj  and  evaluate  prevention  and 
control  interventions  and  strategies;  and 
ensure  videspriead  adoption  of  effective 
interventions  and  strategies. 

5.  Totprovide  technical  assistance  to 
injury  { revention  and  control  programs 
within  $  geographic  region. 

Meas  u-able  outcomes  of  the  program 
will  be  n  alignment  with  the  following 


performance  goal  for  the  National 
Center  for  &jjury  Prevention  and 
Control:  Conduct  a  targeted  program  of 
research  to  reduce  injiuy-related  death 
and  disability. 

Research  Objectives:  Center  funding  is 
to  be  designated  for  two  types  of 
activities.  One  type  of  activity  is 
considered  core  and  includes 
administration,  management,  general 
support  services  (e.g.,  statistical,  library, 
media  relations,  and  advocacy  for  injury 
prevention  and  control)  as  well  as 
activities  associated  with  research 
development,  tiechnical  assistance,  and 
education  [e.g.,  seed  projects,  training 
activities,  and  collaborative  and 
technical  assistance  activities  with  other 
groups).  Funds  may  be  allocated  for 
trainee  stipends,  tuition  remission,  and 
trainee  travel  in  accordance  with  the 
ciurent  rates  for  the  United  States 
Public  Health  Service  agencies.  Indirect 
costs  for  these  traineestelated  activities 
are  limited  to  eight  percent.  Defined 
research  projects  constitute  the  second 
type  of  activity,  and  ICRCs  are 
encouraged  to  work  toward  addressing 
the  breadth  of  the  field.  Core  activities 
and  defined  research  projects  may  each 
constitute  between  25  percent  and  75 
percent  of  the  operating  budget,  and 
should  be  balanced  in  such  a  way  that 
the  ICRC  demonstrates  productivity  in 
research  as  well  as  teaching  and  service. 
Applicants  with  less  demonstrated 
expertise  in  research  are  encouraged  to 
devote  a  larger  percentage  of  funds  to 
defined  research  projects  in  order  to 
establish  their  capability  as  research 
centers  of  excellence. 

At  least  80  percent  of  the  costs  (total 
direct  and  indirect  costs)  of  the 
approved  small  ind  large  research 
projects  must  be  in  alignment  with  the 
"CDC  Injury  Research  Agenda,"  http:// 
www.  cdc.gov/ncipc. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements,  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application. 

Activities:  Awardee  activities  for  this 
program  are  as  follows: 

1.  Applicants  must  demonstrate 
expertise  and  experience  in  conducting 
and  publishing  injury  research  in  at 
least  one  of  the  three  phases  of  injiuy 
control  (prevention,  acute  care,  or 
rehabilitation)  and  are  encoiu-aged  to  be 
comprehensive. 

2.  Applicants  must  document  ongoing 
injiuy  control-related  research  projects 
and  activities  cunentiy  supported  by 
other  sources  of  funding. 

3.  Applicants  must  provide  a  director 
(Principal  Investigator)  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project.  The  director  must  report  to 
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an  appropriate  institutional  official,  e.g., 
dean  of  a  school,  vice  president  of  a 
university,  or  commissioner  of  health. 
The  director  must  have  no  less  than 
thirty  percent  effort  devoted  solely  to   - 
this  project  with  an  anticipated  range  of 
thirty  percent  to  fifty  percent. 

4.  Applicants  must  provide  evidence 
of  working  relationships,  including 
consultation  and  technical  assistance, 
with  outside  agencies  and  other  entities 
in  the  region  in  which  the  ICRC  is 
located  which  will  allow  for 
implementation  and  evaluation  of  any 
proposed  intervention  activities. 

5.  Applicants  must  provide  evidence 
of  involvement  of  specialists  or  experts 
in  medicine,  biomechanics  and  other 
engineering,  epidemiology,  law  and 
criminal  justice,  behavioral  and  social 
sciences,  biostatistics,  and  public  health 
as  needed  to  complete  the  plans  of  the 
center.  These  are  considered  the 
disciplines  and  fields  for  ICRCs. 

6.  Applicants  must  have  established 
ciuricula  and  graduate  training 
programs  in  disciplines  relevant  to 
injury  control  (see  item  S.above.). 

7.  Applicants  must  disseminate  injury 
control  research  findings,  translate  them 
into  interventions  (i.e.,  programs  or 
policies],  and  evaluate  their 
effectiveness. 

n.  Award  Information 

Type  of  Award:  Grant. 

Fiscal  Year  Funds:  FY  2004. 

Approximate  Total  Funding:  $905,500 
(total  of  direct  and  indirect  costs). 

Approximate  Number  of  Awards:  One 
award. 

Approximate  Average  Award: 
$905,500. 

Floor  of  Award  Range:  None. 

Ceiling  of  Award  Range:  Applicants 
will  be  allowed  to  apply  for  $1,055,500 
($150,000  above  the  expected  award 
amount  to  allow  for  the  inclusion  of  the 
description  of  an  additional  large 
project  as  described  in  Section  IV. 
Application  and  Submission 
Information,  Application  4.b.  (2),  but 
the  award  will  be  no  more  than 
$905,500  (total  of  direct  and  indirect 
costs). 

Anticipated  Award  Date:  September 
1,  2004. 

Budget  Period  Length :  Twelve 
months. 

Project  Period  Length:  Three  years. 

Throughout  the  project  period,  CDC's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  fas 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 


m.  Eligibility  Infonnation 

1.  Eligible  applicants:  This 
annoimcement  will  provide  funding  for 
applicants  in  regions  that  do  not  have 
funded  Injury  Control  Research  Centers 
(ICRCs)  and  for  applicants  in  regions 
that  have  funded  Centers  that  must  re- 
compete  for  funding. 

Eligible  applicants  are  limited  to 
organizations  in  Department  of  Health 
and  Human  Services  (DHHS)  Region  II 
(New  Jersey,  New  York,  Puerto  Rico, 
and  Virgin  Islands),  Region  ni 
(Delaware,  District  of  Columbia, 
Maryland.  Pennsylvania,  Virginia,  and 
West  Virginia),  and  Region  VI 
(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas). 

Note:  ICRC  grant  awards  are  made  to  the 
applicant  institution/organization,  not  the 
Ptkjcipal  Investigator. 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for 
profit  organizations  and  by  governments 
and  their  agencies,  such  as: 

•  Public  nonprofit  organizations 

•  Private  nonprofit  organizations 

•  For  profit  organizations 

•  Small,  minority,  women-owned 
businesses 

•  Universities 

•  Colleges 

•  Research  institutions 

•  Hospitals 

•  Community-based  organizations 

•  Faith-based  organizations 

•  Federally  recognized  Indian  tribal 
governments 

•  Indian  tribes 

•  Indian  tribal  organizations 

•  State  and  local  governments  or  their 
Bona  Fide  Agents  (this  includes  the 
District  of  Columbia) 

•  Political  subdivisions  of  States  (in 
consultation  with  States) 

A  Bona  Fide  Agent  is  an  agency/ 
organization  identified  by  the  state  as 
eligible  to  submit  an  application  under 
the  state  eligibility  in  lieu  of  a  state 
application.  If  you  are  applying  as  a 
bona  fide  agent  of  a  state  or  local 
government,  you  must  provide  a  letter 
from  the  state  or  local  government  as 
documentation  of  your  status.  Place  this 
docmnentation  behind  the  first  page  of 
your  application  form. 

2.  Cost  Sharing  or  Matching:  Matching 
funds  are  not  required  for  this  program. 

3.  Other  Eligibility  Requirements:  If 
you  request  a  funding  amount  greater 
than  the  ceiling  of  the  award  range 
($1,055,500),  your  application  will  be 
considered  non-responsive  and  will  not 
be  entered  into  the  review  process.  You 
will  be  notified  that  you  did  not  meet 
the  submission  requirements. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 


described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

IV.  Application  and  Submianon 
Information 

1.  Address  to  Request  Application 
Package:  To  apply  for  this  funding 
opportimity,  use  application  form  PHS 
398  (OMB  number  0925-0001  rev. 
5/2004).  Forms  and  instructions  are 
available  in  an  interactive  format  on  the 
CDC  web  site,  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

Forms  and  instructions  are  also 
available  in  an  interactive  format  on  the 
National  Institutes  of  Health  (NIH)  web 
site  at  the  following  Internet  address: 
http://grants.nih.gov/grants/funding/ 
phs398/phs398.html. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff  at: 
(770)  488-2700.  Application  forms  can 
be  mailed  to  you. 

2.  Content  and  Form  of  Application 
Submission: 

Letter  of  Intent  (LOI):  CDC  requests 
that  you  send  a  LOI  if  you  intend  to 
apply  for  this  program.  Although  the 
LOI  is  not  required,  not  binding,  and 
does  not  enter  into  the  review  of  your 
subsequent  application,  your  LOI  will 
be  used  to  gauge  the  level  of  interest  in 
this  program,  and  to  allow  CDC  to  plan 
the  application  review.  Your  LOI  must 
be  written  in  the  following  format: 

•  Maximum  number  of  pages:  Two 

•  Font  size:  12-point  unreduced        ' 

•  Single  Spaced 

•  Paper  size:  8.5  by  11  inches 

•  Page  margin  size:  one  inch 

•  Printed  only  on  one  side  of  page 

•  Written  in  English,  avoid  jargon 
Your  LOI  must  contain  the  following 

information: 

•  Descriptive  title  of  the  proposed 
research 

•  Name,  address,  email  address,  and 
telephone  number  of  the  Principal 
Investigator 

•  Names  of  other  key  personnel 

•  Participating  institutions 

•  Niunber  and  title  of  this  Program 
Aimouncement  (PA) 
Application:  Follow  the  PHS  398 

application  instructions  for  content  and 
formatting  of  yoiu-  appUcation.  For 
further  assistance  with  the  PHS  398 
application  form,  contact  Grantslnfo, 
Telephone  (301)  435-0714,  E-mail: 
GrantsInfo@nih.gov. 
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Your  research  plan  shoidd  address 
activities  to  be  conducted  over  the 
entire  project  period. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  Your  DUNS 
number  must  be  entered  in  item  11  of 
the  face  page  of  the  PHS  398  application 
form.  The  DUNS  number  is  a  nine-digit 
identification  number,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  is  easy  and  there  is  no 
chai^ge.  To  obtain  a  DUNS  number, 
access  http:// 

www.dunandbmdstreet.com  or  call  1- 
866-705-5711.  For  more  information, 
see  the  CDC  web  site  at:  http:// 
www.cdc.gov/od/pgo/fundmg/ 
,  pubcommt.htm. 

The  Program  Announcement  tide  and 
niunber  must  appear  in  the  application. 
Use  the  information  in  Section  I. 
Funding  Opportimity  Description, 
Activities;  Section  V.  Application 
Review  Information;  and  Section  VI. 
Award  Administration  Information, 
Administration  and  National  Policy 
Requirements  to  develop  the  application 
content.  Applications  should  include 
the  following  information,  detailing 
activities  to,be  conducted  for  the  first 
budget  year,  while  briefly  addressing 
activities  to  be  conducted  over  the 
entire  three-year  project  period. 

1.  Face  page. 

2.  Description  (abstract)  and 
personnel. 

3.  Table  of  contents. 

4.  Detailed  budget  for  the  initial 
budget  period:  The  budget  should 
reflect  the  composite  figures  for  the 
grant.  In  addition,  separate  budgets 
(direct  and  indirect  costs)  and 
justifications  should  be  provided  for  the 
following  categories  of  activities: 

a.  Core  activities,  including 
management  and  administrative 
functions,  other  non-research  activities 
(e.g.,  education/training,  consultation, 
technical  assistance,  translation/ 
dissemination,  program  and  policy 
development  and  evaluation,  advocacy, 
and  media  activities,  etc.),  and  small 
seed  projects  of  less  than  $25,000  (total 
of  direct  and  indirect  costs)  for  one  year 
or  less. 

b.  Research  Studies: 

(1)  Small  studies  of  $25,000-150,000/ 
year  (total  of  direct  and  indirect  costs) 
for  one  to  three  years  duration.  These 
projects  might  be  expansions  of  seed 
projects,  either  further  developing 
methods  or  hypotheses  in  preparation 
for  a  larger  investigation  leading  to  the 
submission  of  an  ROl  level  proposal,  or 
might  be  stand-alone  investigations 
sufficient  to  yield  residts  worthy  of 


publication  in  a  peer-reviewed  journal 
and/or  f  technical  report  for  a  legislative 
body,  governmental  agency,  or  injury 
control  program. 

(2)  L^^er  scale  studies  with  annual 
budgets^  exceeding  $150,000/year  (total 
of  direa  and  indirect  costs)  and  lasting 
up  to  three  years.  These  projects 
typically  will  test  hypotheses  and 
employlmore  sophisticated 
methodblogies  and/or  larger  sample 
sizes  thin  small  studies. 

For  seed  projects,  only  modest  budget 
descriptions  are  required  within  the 
applica^on.  More  detailed  budget 
descriptions,  commensurate  with  costs, 
are  reqinred  for  both  small  studies  and 
large  research  projects. 

An  adplicant  organization  has  the 
option  (  f  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  that  are  made  available  to 
outside  Reviewing  groups.  To  exercise 
this  option:  On  the  original  and  two 
copies  df  the  application,  the  applicant 
must  USE  asterisks  to  indicate  those 
individmals  for  whom  salaries  and  fringe 
benefitslare  not  shown;  the  subtotals 
must  stttl  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  toage  four  of  Form  PHS-398, 
complefed  in  full,  with  the  asterisks 
replacea  by  the  salaries  and  fringe 
benefits!  This  budget  page  will  be 
reservea  for  internal  staff  use  only. 

5.  Builget  for  entire  proposed  project 
period  i  deluding  budgets  pertaining  to 
consorti  um/contractual  arrangements. 

6.  Bio  p-aphical  sketches  of  key 
personn  ^1,  consultants,  and 
coUaboi  itors,  beginning  with  the 
Principi  1  Investigator  and  core  faculty. 

7.  Gti  er  support:  This  listing  shoidd 
include  all  other  funds  or  resources 
pending  or  currently  available.  For  each 
grant  or  contract  include  source  of 
funds,  a  nount  of  funding  (indicate 
whethei  pending  or  current),  date  of 
funding  (initiation  and  termination), 
and  relationship  to  the  proposed 
program. 

8.  Res  }urces  and  environment. 

9.  Res  iarch  plan: 

a.  ICR  Zs  are  to  develop  a  range  of 
research  and  other  non-research 
activitie  s  that  are  designed  to  advance 
the  fielc  of  injury  control  through 
develop  nent  of  new  scientific  or 
surveilli  nee  methods,  creation  of  new 
knowle(  ge,  and  translation  of 
knowlec  ge  into  training,  program  and 
policy  development  and  evaluation 
activities  or  other  applications  that  will 
ultimate  ly  reduce  injiuries  or  thefr 
effects. '.  CRC  applications  should 
articulal  e  how  the  activities  of  their 
program  are  integrated  with  each  other. 


b.  A  detailed  research  plan  (design 
and  methods),  in  accordance  with 
NCIPC's  perfbrmance  goal  as  stated  in 
the  purpose  section  of  this 
announcement,  including  hypothesis, 
expected  outcome,  value  to  the  field, 
and  measurable  and  time-fiamed 
objectives  consistent  with  the  activities 
for  each  project  within  the  proposed 
grant. 

(1)  Initial  seed  projects  require  a  short 
write-up  describing  die  injiuy  control 
context  of  the  stu(fy,  the  objective,  the 
design,  the  setting  and  participants,  the 
intervention  being  addressed,  main 
outcome  measurements,  expected 
results,  time  lines,  cost  (total  of  direct 
and  indirect  costs),  plans  for 
translation/dissemination,  and  clear 
definition  of  procedures  used  to  select 
the  projects.  Clear  definitions  of 
procedures  used  to  select  future  out- 
year  seed  projects  are  also  required. 

(2)  Small  research  projects  require  a 
ten  to  fifteen  page  siumnary  describing 
the  accomplishment  of  all  the  steps, 
including  a  description  of  the 
significance  of  the  project,  the 
development  and  testing  of  methods 
and  instruments,  and  the  collection  of 
preliminary  data  needed  to  take  an 
innovative  approach  and  develop  it  to 
the  level  of  a  larger  investigation  leading 
to  the  submission  of  an  ROl  level 
proposal  or  a  stand-alone  investigation 
sufficient  to  yield  residts  worthy  of 
publication  in  a  peer-reviewed  journal 
and/ or  a  technical  report  for  a  legislative 
body,  governmental  agency,  or  injury 
control  program. 

(3)  Large  research  projects  require  an 
ROl  level  siunmary  as  described  in  the 
PHS  398  (Revised  5/01  and  updated 
6/28/02)  guidelines.  The  summary 
should  be  included  as  an  appendix  of 
the  application. 

In  the  research  plan  section  of  the 
application  include  a  description  for 
each  small  and  large  research  project: 

a.  Tide  of  Project. 

b.  Project  Director/Lead  Investigator. 

c.  Institution(s). 

d.  Categorization  as  Prevention,  Acute 
Care,  Rehabilitation,  or  Biomechanics. 

e.  Categorization  as  to  which  NCIPC 
research  agenda  priority  area  the  project 
addresses.  Also,  a  brief  description  on 
how  it  addresses  that  priority  area.  If  a 
priority  area  is  not  addressed,  provide 
an  explanation  of  why  it  is  important. 

f.  Categorization  as  Seed  Project, 
Small  Project,  or  Large  Project. 

g.  Categorization  as  New  or  Ongoing 
Project 

h.  Cost/Year  (total  of  direct  and 
indirect  costs). 

i.  Research  Training;  Names,  Degrees 
of  Persons  Trained  or  in  Training. 

j.  Key  Words. 
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k.  Brief  Summary  of  Project  including 
Intended  Application  of  Finding 
(Abstract). 

c.  A  description  of  the  core  faculty 
and  their  roles  in  implementing  and 
evaluating  the  proposed  programs.  The 
applicant  shoiild  clearly  specify  how 
disciplines  will  be  integrated  to  achieve 
the  ICRC's  objectives. 

d.  Charts  showing  the  proposed 
organizational  structure  of  the  ICRC  and 
its  relationship  to  the  broader 
institution  of  which  it  is  a  part  and, 
where  applicable,  to  affiliate  institutions 
or  collaborating  organizations.  These 
charts  should  clearly  detail  the  lines  of 
authority  as  they  relate  to  the  center, 
both  structurally  and  operationally. 
ICRC  directors  should  report  to  an 
appropriate  organizational  level  (e.g. 
dean  of  a  school,  vice  president  of  a 
university,  or  commissioner  of  health), 
demonstrating  strong  institution-wide 
support  of  ICRC  activities  and  ensuring 
oversight  of  the  process  of 
interdisciplinary  activity. 

e.  Documentation  of  the  public  health 
agencies  and  other  public  and  private 
sector  entities  to  be  involved  in  the 
proposed  program,  including  letters  that 
detail  commitments  of  support  and  a 
clear  statement  of  the  role,  activities, 
and  participating  personnel  of  each 
agency  or  entity. 

3.  Submission  Dates  and  Times: 

LOI  Deadline  Date:  December  26, 
2003. 

Application  Deadline  Date:  February 
23,  2004. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  the  deadline 
date.  If  you  send  yoiu-  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  yoiu  application  after  closing 
due  to:  (1)  Carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  you  will  be 
given  the  opportunity  to  submit 
documentation  of  the  carrier's 
guarantee.  If  the  docimientation  verifies 
a  carrier  problem,  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

This  annoimcement  is  the  definitive 
guide  on  application  submission 
address  and  deadline.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that  you 


did  not  meet  the  submission 
requirements. 

CDC  will  not  notify  you  upon  receipt 
of  your  application.  If  you  have  a 
question  about  the  receipt  of  your 
application,  first  contact  your  courier.  If 
you  still  have  a  question,  contact  the 
PGO-TIM  staff  at:  770-488-2700.  Before 
calling,  please  wait  two  to  three  days 
after  the  application  deadline.  This  will 
allow  time  for  applications  to  be 
processed  and  logged. 

4.  Intergovernmental  Review: 
Executive  Order  12372  does  not  apply 
to  this  program. 

5.  Funding  restrictions:  Restrictions, 
which  must  be  taken  into  account  while 
writing  your  budget  are  as  follows: 

Grant  funds  wiU  not  be  made 
available  to  support  the  provision  of 
direct  care.  Studies  may  be  supported 
which  evaluate  methods  of  acute  care 
and  rehabilitation  for  potential 
reductions  in  injxuy  effects  and  costs. 
Studies  may  be  supported  which 
identify  the  effect  on  injury  outcomes 
and  cost  of  systems  for  pre-hospital, 
hospital,  and  rehabilitative  care  and 
independent  living. 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement.  If 
yoiu  indirect  cost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  of  age. 

Awards  will  not  allow  reimbursement 
of  pre-award  costs. 

6.  Other  Submission  Requirements: 
LOI  Submission  Address:  Submit  your 

LOI  by  express  delivery  service,  fax,  or 
e-mail  to  (only  one  submission  is 
required):  Robin  Forbes,  Center  for 
Injiuy  Prevention  and  Control,  Centers 
for  Disease  Control  and  Prevention- 
(CDC),  4770  Buford  Hwy.,  NE,  Mailstop 
K-62,  Atlanta,  GA  30341,  Telephone: 
770-488-4037,  Fax:  770-488-1662, 
Email:  CIPERT@cdc.gov. 

Application  Submission  Address: 
Submit  the  original  and  five  copies  of 
your  application  by  mail  or  express 
delivery  service  to:  Technical 
Information  Management-PA#  04057, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Atlanta, 
GA  30341. 

Applications  may  not  be  submitted 
electronically  at  this  time. 

V.  Application  Review  Information 

1 .  Review:  You  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant.  Measures  of  effectiveness  must 
relate  to  the  performance  goals  stated  in 
the  "Purpose"  section  of  tibis 
annoimcement.  Measures  must  be 


objective  and  quantitative,  and  must 
mea8iu«  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

2.  Review  and  Selection  Process: 
Applications  will  be  reviewed  by  CDC 
staff  for  completeness  and 
responsiveness  as  outlined  under  the 
previous  heading  Application  and 
Submission  Information.  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  retiuned  to  the 
applicant  without  further  consideration. 

Applications  which  are  complete  and 
responsive  will  be  subjected  to  a 
preliminary  evaluation  (streamline 
review)  by  the  Initial  Review  Group 
(IRG)  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  by  the 
IRG.  Applications  that  are  determined 
noncompetitive  will  not  be  considered, 
and  NCIPC  will  promptly  notify  the 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization.  Applications  determined 
to  be  competitive  will  be  evaluated  by 
a  dual  review  process. 

Awards  will  be  made  based  on 
priority  scores  assigned  to  applications 
by  the  IRG,  programmatic  priorities  and 
needs  determined  by  a  secondary 
review  committee  (the  Advisory 
Committee  for  Injury  Prevention  and 
Control),  and  the  availability  of  funds. 

1.  Review  by  IRG 

An  initial  streamline  peer-review  of 
ICRC  grant  applications  wiU  be 
conducted  by  the  IRG.  The  IRG  may 
recommend  the  application  for  a  site 
visit  review.  For  those  applications 
recommended  for  a  site  visit  review,  a 
team  of  peer  reviewers,  including 
members  of  the  IRG,  will  conduct  on- 
site  visits  at  each  applicant  institution, 
generate  siunmary  statements  for  the 
visits,  and  report  the  assessment  to  the 
IRG. 

Factors  to  be  considered  by  the  IRG 
include: 

a.  The  specific  aims  of  the 
application,  e.g.,  the  long-term 
objectives  and  intended 
accomplishments.  Approval  of  small 
and  large  reseajft:h  projects  (including 
new  research  projects  proposed  during 
the  three-year  funding  cycle),  in 
accordance  with  NCIPC's  performance 
goal  as  stated  in  section  "B.  Purpose", 
is  subject  to  peer  review. 

(1)  Seed  projects  will  be  evaluated 
collectively  on  the  mechanism  for 
solicitation  of  projects  and  on  their 
technical/scientific  merit  review. 
Evaluation  criteria  have  equal  value. 

(2)  Small  projects  will  be  evaluated 
individually  on  the  significance  of  the 
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project,  the  innovative  approacl^^  and 
the  proposed  methods  for  achieving  an 
investigation  sufficient  to  support  a 
submission  of  an  ROl  level  proposal 
and/or  worthy  of  publication  in  a  peer- 
reviewed  journal  and/or  a  technical 
report  for  a  legislative  body, 
governmental  agency,  or  injury  control 
proffiram. 

(3)  Large  projects  will  be  evaluated 
individually  according  to  existing  ROl 
level  project  standards  as  described  in 
the  PHS  398  (Revised  5/01  and  updated 
6/28/02)  guidelines.  The  application 
must  have  a  TniniTnum  of  one  laige 
research  project  approved  in  order  to  be 
recommended  for  further  consideration. 

(4)  At  least  80  percent  of  the  costs 
(total  ditect  and  indirect  costs)  of  the 
approved  small  and  large  research 
projects  must  be  in  alignment  with  the 
"CDC  Injury  Research  Agenda,"  http:// 
www.cdc.gov/ncipc  in  order  to  be 
recommended  for  further  consideration. 

b.  The  scientific  and  technical  merit 
of  the  overall  application,  including  the 
significance  and  originality  (e.g.,  new 
topic,  new  method,  new  approach  in  a 
new  population,  or  advancing 
understanding  of  the  problem)  of  the 
proposed  research. 

c.  The  extent  to  which  the  evaluation 
plan  will  allow^  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives.  Does  the  application 
specify  how  the  effectiveness  of  the 
program  will  be  measured? 

d.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

e.  The  soundness  of  the  proposed 
budget  in  terms  of  adequacy  of 
resources  and  their  allocation. 

f.  In  addition  to  conducting  defined 
research  projects,  ICRCs  are  expected  to 
devote  substantial  attention  to 
advancing  the  field  through  other 
activities  that  are  designed  to  improve 
research  capabilities  and  translate 
research  into  practice.  Examples  of 
activities  include:  consultation  and 
technical  assistance  that  are  responsive 
to  regional.  State,  national,  or 
international  priorities;  professional 
training  for  researchers  and 
practitioners;  program  development; 
and  evaluation  endeavors.  The  degree  of 
eSott  devoted  to  these  aspects  of  an 
ICRCs  program  should  be  clearly  stated 
in  the  justification  and  the  budget.  The 
degree  of  effort  may  be  varied  and 
should  reflect  the  specific  focus  and 
goals  of  the  ICRC. 

g.  Details  of  progress  in  the  most 
recent  funding  period  should  be 
provided  in  the  application  if  the 
applicant  is  submitting  a  re-competing 
application.  Documented  examples  of 
success  include:  Development  of  pilot 
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project! ;  completion  of  high  quality 
research  projects:  publication  of 
findingt  in  peer  reviewed  scientific  and 
technical  journals;  number  of 
professionals  trained;  awards  received; 
ongoing  provision  of  consultation  and 
technicfil  assistance;  integration  of 
disciplines;  translation  of  research  into 
implementation;  and  impact  on  injiuy 
control  butcomes  including  legislation, 
regulation,  treatment,  and  behavior 
modification  interventions. 

h.  Does  the  application  adequately 
address  the  requirements  of  tiUe  45  CFR 
part  46  tor  the  protection  of  human 
subject!  ? 

i.  Doc  5  the  applicant  meet  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  eUmic,  and  racial 
groups  ^  the  proposed  research?  This 
include  >: 

(1)  Tl  e  proposed  plan  for  the 
inclusic  a  of  both  sexes,  racial  and 
ethnic  minority  populations  for 
appropnate  representation. 

(2)  Tne  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  (jf  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  fo^  recruitment  and  outreach  for 
study  participants  include  the  process 
of  estab  ishing  partnerships  with 
commu]  lity  or  communities  and 
recognil  ion  of  mutual  benefits. 

j.  Doe  s  the  application  adequately 
address  the  requirements  of  the  "PHS 
Policy  0  a  Humane  Care  and  Use  of 
Laboratt  try  Animals  by  Awardee 
Instituti  5ns?' 

k.  Do4  s  the  application  include 
measun  s  that  are  in  accordance  with 
CDC's  p  jrformance  plans? 

2.  Revie  k  by  the  CDC  Advisory 
Commit  ee  for  Injury  Prevention  and 
Control  ACIPC) 

Secon  dary  review  of  ICRC  grant 
applications  with  a  priority  score  of  350 
or  betteB  from  the  initial  peer-reView  by 
the  IRG  will  be  conducted  by  the 
Science  land  Program  Review  Section 
(SPR^f  the  ACIPC.  The  SPRS  consists 
of  ACfffc  members,  Federal  Ex  Officio 
participants,  and  organizational 
liaisons]  The  Federal  Ex  Officio 
participants  will  be  responsible  for 
identifying  proposals  in  overlapping 
areas  of  research  interest  so  that 
unwarraited  duplication  in  federally 
funded  lesearch  can  be  avoided.  The 
NCIPC  division  Associate  Directors  for 
Science  (ADS)  or  their  designees  will 
address  the  SPRS  to  assm-e  that  research 
prioritie  i  of  the  announcement  are 
underst(  (od  and  to  provide  backgroimd 
regardic  g  current  research  activities. 
The  SPF  S  recommendations  will  be 


presented  to  the  entire  ACIPC  in  the 
form  of  a  report  by  the  Chairman  of  the 
SPRS.  The  ACIPC  will  vote  to  approve, 
disapprove,  or  modify  these 
reconunendations  for  funding 
consideration. 

Factors  to  be  considered  by  the  ACIPC 
include: 

a.  The  results  of  the  peer-review. 

b.  The  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities,  geographic  balance, 
and  the  achievement  of  national 
objectives. 

c.  The  overall  balance  of  the  ICRC 
program  in  addressing  the  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation);  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  racial/ethnic  minority 
groups,  the  elderly  and  children;  the 
major  causes  of  intentional  and 
unintentional  injury;  and  the  major 
disciplines  of  injury  control. 

d.  Budgetary  considerations.  The 
ACIPC  will  recommend  annual  funding 
levels  as  detailed  in  Section  H.  Award 
Information,  Approximate  Average 
Award  of  this  announcement. 

These  recommendations,  based  on  the 
results  of  the  peer  revieyv  by  the  IRG, 
the  relevance  and  balance  of  the 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities,  and  the 
assurance  of  no  duplication  of  federally- 
funded  research,  are  presented  to  the 
Director,  NCIPC,  for  funding  decisions. 

At  the  discretion  of  the  Director, 
NCIPC,  additional  consideration  may  be 
given  to  re-competing  ICRCs.  These 
centers  represent  a  long-term 
investment  for  NCIPC  and  an 
established  resource  for  injury  control- 
related  issues  for  their  States  and 
regions. 

3.  Continued  Funding 

Continuation  awards  for  new  awards 
to  this  aimoimcement  after  federal  fiscal 
year  2004  and  within  the  project  period 
will  be  made  on  the  basis  of  the 
availability  of  funds  and  the  following 
criteria: 

a.  The  accomplishments  of  the  current 
budget  period  show  that  the  applicant's 
objectives  as  prescribed  in  the  yearly 
workplans  are  being  met. 

b.  The  objectivesmr  the  new  budget 
period  are  realistic,  specific,  and 
measiirable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan. 
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e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds. 

VI.  Award  Administration  Information 

1.  Award  Notices:  Uyovi  application 
is  to  be  funded,  you  will  receive  a 
Notice  of  Grant  Award  (NGA)  from  the 
CDC  Procurement  and  Grants  Office. 
The  NGA  shall  be  the  only  binding, 
authorizing  dociunent  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

2.  Administrative  and  National  Policy 
Requirements:  45  CFR  parts  74  and  92. 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  hitemet  address:  http:// 
www.access.gpo.gov/nara/cfr/cfr-table- 
search.html. 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-1    Human  Subjects 
Requirements 

•  AR-2    Requirements  for  hicltision  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

•  AR-3    Animal  Subjects 
Requirements 

•  AR-10    Smoke-Free  Workplace 
Requirements 

•  AR-11     Healthy  People  2010 

•  AR-1 2    Lobbying  Restrictions 

•  AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 

•  AR-20    Conference  Support 

•  AR-21     Small,  Minority,  and 
Women-Owned  Business 

•  AR-22    Research  Integrity 

•  AR-25    Release  and  Sharing  of  Data 
Starting  with  the  December  1,  2003 

receipt  date,  all  NCIPC  funded 
investigators  seeking  more  than 
$250,000  in  total  costs  in  a  single  year 
are  expected  to  include  a  plan 
describing  how  the  final  research  data 
will  be  shared/released  or  explain  why 
data  sharing  is  not  possible.  Details  on 
data  sharing/release,  including  the 
timeliness  and  name  of  the  project  data 
steward,  should  be  included  in  a  brief 
paragraph  immediately  following  the 
Research  Plan  Section  of  the  PHS  398 
form.  References  to  data  sharing/release 
may  also  be  appropriate  in  other 
sections  of  the  application  (e.g. 
background  and  significance,  human 
subjects  requirements,  etc.)  The  content 
of  the  data  sharing/release  plan  will 
vary,  depending  on  the  data  being 
collected  and  how  the  investigator  is 
planning  to  share  the  data.  The  data 


sharing/release  plan  will  not  count 
towards  the  application  page  limit  and 
will  not  factor  into  the  determination 
scientific  merit  or  priority  scores. 
Investigators  should  seek  guidance  from 
their  institutions,  on  issues  related  to 
institutional  policies,  local  IRB  rules,  as 
well  as  local,  state  and  Federal  laws  and 
regulations,  including  the  Privacy  Rule. 

Further  detail  on  the  requirements  for 
addressing  data  sharing  in  applications 
for  NCIPC  funding  may  be  obtained  by 
contacting  NCIPC  program  staff  or 
visiting  the  NCIPC  Internet  Web  site:  at 
http://www.cdc.gov/ncipc/osp/ 
sharing_policy.htm. 

Additional  information  on  these 
requirements  can  be  foimd  on  the  CDC 
web  site  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
frmding/ARs.htm. 

3.  Reporting: 

You  must  provide  CDC  with  an 
original,  plus  two  copies  of  the 
following  reports: 

1.  Interim  progress  report,  (PHS  2590, 
OMB  Number  0925-0001.  rev.  5/2001) 
no  less  than  90  days  before  the  end  of 
the  budget  period.  The  progress  report 
will  serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Ciurent  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  ho  more  than  90  days  after  the 
end  of  the  project  period. 

Vn.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
kiformation  Management  Section,  PA 
#04057,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Atlanta,  GA  30341,  Telephone: 
770-488-2700. 

For  scientific/research  program 
technical  assistance,  contact: 

Tom  Voglesonger,  Program  Manager, 
Office  of  the  Associate  Director  for 
Science,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE,  (K02), 
Atlanta,  GA  30341-3724,  Telephone: 
(770)  488-4823,  Email:  tdvl@cdc.gov. 

For  questions  about  peer  review, 
contact:  Gwendolyn  Cattledge,  PhD, 


Scientific  Review  Administrator,  Office 
of  the  Associate  Director  for  Science, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE,  (K02).  Atlanta.  GA 
30341-3724,  Telephone:  (770)  488- 
1430,  E-mail:  gxc8@cdc.gov. 

For  financial,  grants  management,  or 
budget  assistance,  contact:  Van  King, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Atlanta. 
GA  30341,  Telephone:  (770)  488-2751, 
E-mail:  vbk5@cdc.gov. 

Dated:  November  20,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Etoc.  03-29526  Filed  11-25-03;  8:45  am 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  announces  the  following 
meeting: 

Name:  NIOSH  B  Reader  Certification 
Program:  Looking  to  the  Future. 

Date  and  Time:  1-5  p.m.,  March  4, 
2004. 

Place:  Fairfax  Ballroom,  Courtyard 
Marriott,  1960-A  Chain  Bridge  Road, 
McLean,  Vii^inia. 

Status:  This  meeting  is  hosted  by 
NIOSH  and  will  be  open  to  the  public, 
limited  only  by  the  space  available.  The 
meeting  room  will  accommodate 
approximately  100  people.  An 
opportunity  to  provide  comments 
regarding  the  NIOSH  B  Reader  Program 
will  be  given. 

Requests  to  make  comments  at  this 
public  meeting  must  be  made  by 
completing  the  online  registration  form 
or  by  sending  the  completed  form  by  fax 
to  (304)  285-6058.  The  registration  form 
may  also  be  obtained  on  the  NIOSH 
homepage  at  http://www.cdc.gov/niosh 
by  selecting  Conferences  and  then  the 
event,  or  by  calling  (304)  285-5724.  All 
requests  to  speak  should  include  the 
name,  mailing  and  e-mail  addresses, 
telephone  nimiber,  relevant  business 
affiliations  of  the  speaker,  and  a  brief 
outline  of  the  content  of  the  comments. 
No  audio-visual  aids  (other  than  a 
microphone)  will  be  available,  however. 
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speakers  may  wish  to  provide  printed 
copies  of  their  presentations  for 
distrihution.  Presentations  will  be 
strictly  limited  to  a  maximum  of  5 
minutes.  After  reviewing  all  requests, 
NIOSH  will  notify  each  speaker  of  the 
order  and  approximate  timing  of  the    , 
presentations.  Speakers  who  are  not 
ready  when  the  preceding  speaker  has 
finished  will  be  skipped,  and  the 
remaining  speakers  will  be  heard  in 
order.  At  the  conclusion  of  the  meeting, 
as  time  permits,  an  attempt  will  be 
made  to  include  presentations  by 
scheduled  speakers  who  missed  their 
assigned  slot.  Attendees  who  wish  to 
speak  but  did  not  submit  a  prior  request 
also  may  be  given  this  opportunity  at 
the  conclusion  of  the  meeting,  at  the 
discretion  of  the  presiding  officer. 

Interested  parties  may  make  hotel 
reservations  directly  with  the  Courtyard 
MaiAott,  1960-A  Chain  Bridge  Road, 
McLean,  VA,  22102,  telephone,  (703) 
790-0207,  before  the  cut-off  date  of 
February  1,  2004.  A  special  rate  has 
been  negotiated  for  meeting  guests  of 
$150.00  per  night.  The  NIOSH  B  Reader 
Meeting  must  be  referenced  to  receive 
these  special  rates. 

Comments  on  the  topics  presented  in 
this  notice  and  at  the  meeting  should  be 
mailed  to  the  NIOSH  Docket  Office, 
Robert  A.  Tafl  Laboratories,  M/S  C34, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226,  telephone:  (513)  533-8303. 
fax:  (513)  533-8285.  Comments  may 
also  be  submitted  by  e-mail  to 
niocindocket@cdc.gov.  E-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9  or  Microsoft  Word. 
Comments  should  be  submitted  no  later 
than  April  5,  2004,  and  should  reference 
Docket  Number  NIOSH-015,  B  Reader 
Program,  in  the  subject  heading. 

Purpose:  Chest  radiographic  imaging 
is  a  widely  appUed  and  important  tool 
for  assessing  limg  health  in  clinical 
medicine,  research  investigations, 
hazard  evaluations,  and  medical 
monitoring  of  workers  exposed  to  silica, 
asbestos,  coal,  berylliiun,  and  other 
dusts  capable  of  producing  occupational 
pneumoconiosis.  Valid  reproducible 
categorization  of  chest  radiographic 
images  requires  close  adherence  to 
standard  methods  of  radiograph 
classification  and  adoption  of 
procedures  for  quality  assiuance.  The 
International  Labour  Office  (ILO) 
(Geneva]  has  for  many  years  provided  a 
standardized  system  for  classification  of 
chest  radiographs  for  pneumoconiosis, 
including  specification  of  procedures 
for  obtaining  images.  The  ILO  system 
has  been  widely  used  by  physicians  and 
epidemiologic  researchers  in  the 
investigation  of  work-related  respiratory 
hazards. 
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Unde  -  the  U.S.  Code  of  Federal 
Regulat  ons  [42  CFR  part  37],  since 
1970,  cf  est  radiographic  examinations 
have  be^n  provided  to  undergroimd  coal 
miners  at  approximate  five  year 
intervals.  As  part  of  this  mandated  Coal 
Worker^'  Health  Surveillance  Program 
(CWHSJ),  NIOSH  arranges  for  the 
determination  of  the  presence  and 
degree  of  dust-related  changes  on  those 
films  by  physicians  who  have . 
demonstrated  proficiency  in  the  ILO 
system.  NIOSH  developed  and  currently 
administers  the  B  Reader  Certification 
Program,  a  unique  quality  assurance 
prograin  for  training  and  certifying 
physicians  who  classify  chest 
radiographs  of  pneumoconiosis.  Under 
this  Pr^ram,  physicians  who  wish  to 
obtain  I  Reader  Certification  miist 
success:  uUy  complete  an  extensive 
initial  e  camination.  To  demonstrate 
ongoing  competence  and  maintain 
certifica  tion,  every  four  years  each 
individual  who  passed  the  initial 
examination  must  complete  a 
recertification  examination.  Because  the 
B  Reade  r  Certification  Program 
objectiv  }ly  documents  proficiency  in 
the  eval  lation  of  Iimg  images  for 
occupat  onal  disease,  it  has  attained 
high  vis  bility  in  the  U.S.  and 
through  )ut  the  world.  The  Program 
continues  to  have  important  impacts  on 
occupational  lung  disease  research, 
siu^eillince,  clinical  practice, 
regulation,  and  litigation.  Numerous 
research  studies  and  hazard  evaluations 
have  rel  ed  upon  the  classification  of 
chest  ra  liographs  by  certified  B  Readers 
as  a  use  ul  health  outcome  in  the 
investig  ition  and  assessment  of 
occupat  onal  health  risks.  State-based 
surveilli  nee  programs  have  utilized  B 
Reader  <  lassifications  as  a  criterion  for 
identify  ng  silicosis  cases.  The 
Occupai  ional  Safety  and  Health 
Adminii  tration  (OSHA)  asbestos 
standart  (§1910.1001,  App.  E)  requires 
that  roei  itgenograms  be  interpreted  and 
classifie  1  only  by  a  B  Reader,  a  board 
eligible/  certified  radiologist,  or  an 
experiei  ced  physician  with  known 
expertis  5  in  pneumoconioses.  OSHA 
also  spe  :ifies  B  Readers  and  the  ILO 
classifie  ition  in  its  safety  and  health 
standarc  s  for  general  industry 
(§  1910.  001,  App.  E).  construction 
(§  1926.  101,  App.  E),  and  shipyard 
employi  lent  (§  1915.1001,  App.  E). 

The  n  O,  with  NIOSH  involvement 
and  support,  has  recently  completed  a 
revision!  of  the  classification  system 
(ILO  2000).  Additionally,  in  the  years 
since  th4  development  of  the  B  Reader 
Certificijtion  process,  the  field  of 
professit)nal  competency  testing,  as  well 
as  the  fiild  of  radiology,  have 


experienced  considerable  advances  in 
knowledge,  techniques,  and 
methodology.  The  B  Reader 
Certification  Program  has  not  been 
substantially  revised  since  its  first 
development,  and  would  benefit  fi'om 
critical  evaluation  and  modification  in 
order  to  assure  optimal  test  validity, 
reliability,  and  efficiency,  and  overall 
effectiveness  of  the  Pro^^un.  In  order  for 
NIOSH  to  maintain  the  B  Reader 
Program  as  a  contemporary,  relevantj 
and  effective  qualify  assiuance  program 
for  the  classification  of  chest 
radiographs  for  occupational  lung 
disease  research  and  prevention,  and  to 
assure  the  Program  is  adherent  to  the 
ILO  2000  system,  ongoing  refinements 
and  modifications  are  required  to  the  B 
Reader  examinations  and  related 
training  activities  and  materials.  This 
open  meeting  is  intended  to  serve  as  an 
important  additional  step  in  the 
continuing  evolution  and  improvement 
of  the  NIOSH  B  Reader  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWHSP,  1095  Willowdale  Road. 
Morgantown,  West  Virginia  26505- 
2888,  Telephone:  (304)  285-6263/5724, 
Fax:  (304)  285-6058,  E-mail: 
CWHSP@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  21, 2003. 
Alvin  HaU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  03-29630  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstratkm 
[Doclwt  No.  2003N-051 3] 

Electronic  Submissions  of  Food 
Contact  Notifications;  Notice  of  Pilot 
Project 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  seeldng 
volunteers  to  participate  in  the  Food 
Contact  Notffipation  (FCN)  Electronic 
Submissions  Pilot  Project  developed  by 
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the  Office  of  Food  Additive  Safety 
(OFAS)  in  the  Center  for  Food  Safety 
and  Applied  Nutrition  (CFSAN).  The 
purpose  of  the  project  is  to  test  the 
efficiency  and  practicality  of  a  prototype 
procedure  for  filing  FCNs  in  electronic 
format  as  an  alternative  to  the  current 
paper-based  process.  FDA  believes  that 
this  pilot  will  assist  the  agency  in 
developing  a  draft  guidance  imder  its 
good  guidance  practice  (GGP) 
procedures. 

DATES:  Submit  written  requests  to 
participate  in  the  pilot  project  by 
December  26,  2003.  Conunents  on  this 
pilot  project  may  be  submitted  at  any 
time.  The  pilot  is  anticipated  to  last  180 
days  beginning  January  26,  2004. 
ADDRESSES:  Submit  written  requests  to 
participate  and  comments  regarding  the 
pilot  project  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  McAdams,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
275),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835,  202-418-3392,  e-mail: 
kenneth.nfcadams@cfsan.fda.gov,  or 
Kimberly  Smeds,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
275),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835,  202-418-3424,  e-mail: 
kimberly.smeds@cfsan.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1997,  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  amended  section  409  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348)  to  establish 
a  premarket  notification  process  as  the 
primary  method  for  authorizing  new 
uses  of  food  additives  that  are  "food 
contact  substances."  A  food  contact 
substance  is  defined  in  section  409(h)(6) 
of  the  act  as  "any  substance  intended  for 
use  as  a  component  of  materials  used  in 
manufacturing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food."  The  act  further 
states  that  the  notification  process  is  to 
be  utilized  for  authorizing  the  marketing 
of  food  contact  substances  except  in 
instances  where  the  Secretary  of  Health 
and  Human  Services  determines  that  the 
submission  and  review  of  a  food 
additive  petition  would  be  necessary  to 
provide  adeqiiate  ass\irance  of  safety,  or 
where  FDA  and  any  manufacturer  or 
supplier  agree  that  a  petition  may  be 
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submitted.  In  the  Federal  Register  of 
May  21,  2002  (67  FR  35724).  the  agency 
issued  a  final  rule  on  premarket 
notification  for  food  contact  substances 
(21  CFR  170.100  through  170.106). 

The  FCN  process  has  improved  the 
efficiency  of  the  FDA  premarket 
approval  of  new  food  contact 
substances.  More  than  200  FCNs  have 
become  effective  since  the  process 
began.  FDA  FORM  3480  currently 
provides  the  format  by  which 
information  submitted  in  an  FCN  is 
organized  to  facilitate  review  by  the 
agency.  In  order  to  further  improve  the 
efficiency  of  the  FDA  premarket 
approval  of  new  food  contact 
substances,  FDA  is  developing  a 
procedure  to  allow  for  the  submission  of 
FCNs  in  electronic  format.  This 
procedure  includes  the  use  of  a  software 
tool  to  assist  a  notifier  in  assembling  an 
FCN.  The  present  pilot  project 
represents  the  final  phase  of  the 
agency's  development  of  the  software 
tool  for  FCN  submissions  prior  to  FDA's 
announcing  the  availability  of  such  a 
tool  and  accompanying  guidance  in 
accordance  with  the  agency's  GGPs 
under  21  CFR  10.115.  FDA  is  initiating 
this  pilot  to  obtain  useful  feedback 
during  this  initial  phase  in  order  to 
maximize  efficiency  and  practicality  of 
the  electronic  submission  process  before 
making  it  available  to  the  general  public 
for  comment. 

After  completion  of  the  pilot,  FDA 
expects  to  issue  guidance  to  the  public 
for  the  electronic  filing  of  FCNs  in 
accordance  with  GGPs  imder  21  CFR 
10.115. 

£ 

n.  Pilot  Pro)ect  Description 

Due  to  the  fact  that  a  limited  nimiber 
of  voluntary  participants  will  be  needed 
for  the  pilbt,  FDA  will  use  its  discretion 
in  selecting  the  volunteers  based  on 
their  previous  experience  in  filing  FCNs 
and  on  the  number  of  FCNs  they  expect 
to  file  diuing  the  pilot.  The  sponsors 
who  participate  in  the  pilot  will  be 
asked  to  submit  at  least  four  FCNs  in  an 
electronic  format  during  the  pilot,  using 
the  procedure  being  tested.  Existing 
regulatory  requirements  for  the 
submission  of  FCNs  will  not  be  waived, 
suspended,  or  modffied  for  the  purposes 
of  tliis  pilot  project. 

The  procedure  uses  an  electronic 
fillable  portable  document  format  (PDF) 
version  of  FDA  FORM  3480  that  serves 
as  an  organizational  backbone  to  which 
notifiers  may  attach  studies,  data,  and 
other  information  in  electronic  format 
via  a  software  package  provided  by  the 
agency.  It  is  designed  to  enable  the 
notifier  to  submit  all  the  items  that  ' 
constitute  a  complete  FCN  in  a 
prescribed  structure,  removing  the  need 


for  pagination  and  providihg  definitive 
locations  within  a  set  file  structiu«  for 
each  type  of  information,  so  that  the 
agency  in  turn  can  more  efficiently 
review  the  submission.  Pilot 
participants  will  be  asked  to  use  the 
procedure  and  software  tool  to  submit 
FCNs  electronically,  and  to  provide 
feedback  on  the  process  to  ITDA. 
Because  the  process  of  receiving 
electronic  submissions  will  be  imder 
development  during  the  pilot,  FDA  will 
require  that  participants  submit  a  signed 
paper  copy  of  each  submission  along 
with  the  electronic  version.  The  paper 
copy  will  serve  as  the  official  copy 
under  existing  regulations  during  the 
pilot  project.  FDA  will  provide  written 
instructions  to  individual  participants 
on  using  the  software  tool,  on 
assembling  and  submitting  an  electronic 
FCN,  and  on  how  to  provide  feedback. 
Feedback  ft-om  pilot  participants  will 
assist  the  agency  in  improving  the 
software  tool  and  completing 
development  of  the  procedure. 

in.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document.  ' 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  docimient.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  19,  2003. 
Jefibvy  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-29462  Filed  11-25-03;  8:45  am] 

BIUJNG  CODE  4160-01-S 


DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkNi 
[Doetet  No.  2003E-01S0] 

Determination  of  Regulatory  Review 
Period  for  Purpoeee  of  Patent 
Extenekm;  ABIUFY 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  ^FDA)  has  determined 
the  r^ulatory  review  period  for 
ABILffT  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
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because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOn  FURTHgR  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  240-453-6699. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and" 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patrait  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  himian  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  market&ig 
the  human  drug  product  ABILIFY 
(aripiprazole).  ABILIFY  is  indicated  for 
the  treatment  of  schizophrenia. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
ABILIFY  (U.S.  Patent  No.  5,006,528) 
from  Otsuka  Pharmaceutical  Co.,  Ltd., 


and  the  Patent  and  Trademark  Office 
request  jd  FDA's  assistance  in 
determ  ning  this  patent's  eligibility  for 
patent  1  erm  restoration.  In  a  letter  dated 
July  16  2003,  FDA  advised  the  Patent 
and  Trs  demark  Office  that  this  human 
drug  pr  sduct  had  undergone  a 
regulatory  review  period  and  thatthe 
approval  of  ABILIFY  represented  the 
first  pehnitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patint  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  las  determined  that  me 
applica  }le  regulatory  review  period  for 
ABILIF  {  is  3,416  days.  Of  this  time, 
3,035  d  lys  occurred  during  the  testing 
phase  G  Fthe  regulatory  review  period, 
while  3  31  days  occurred  during  the 
approvi  J  phase.  These  periods  of  time 
were  d«  rived  from  the  following  dates: 

1.  Th?  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Coi  metic  Act  (the  act)  (21  U.S.C. 
355)  be  :ame  effective:  July  11, 1993. 
The  apj  ^licant  claims  July  10, 1993,  as 
the  dat(  the  investigational  new  drug 
applica  ion  (IND)  became  effective. 
Howev(  r,  FDA  records  indicate  that  the 
IND  eff(  ictive  date  was  July  11, 1993, 
which  1  /as  30  days  after  FDA  receipt  of 
the  INE . 

2.  T/i  ?  dote  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  a  :t:  October  31,  2001.  FDA  has 
verifiec  the  applicant's  claim  that  the 
new  dn  ig  application  (NDA)  for 
ABILIF  r  (NDA  21-436)  was  initially 
submitt  3d  on  October  31,  2001. 

3.  Th  ?  date  the  application  was 
approvid:  November  15,  2002.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-436  was  approved"on  November  15, 
2002. 

This  ( letermination  of  the  regulatory 
review  )eriod  establishes  the  maximimi 
potentii  1  length  of  a  patent  extension. 
Howevj  r,  the  U.S.  Patent  and 
Tradem  irk  Office  applies  several 
statutor  y  limitations  in  its  calculations 
of  the  a  :tual  period  for  patent  extension. 
In  its  aj  plication  for  patent  extension, 
this  apj  licant  seeks  5  years  of  patent 
term  ex  ension. 

Anyo  le  with  knowledge  that  any  of 
the  date  s  as  published  are  incorrect  may 
submit  o  the  Division  of  Dockets 
Manage  ment  (see  ADDRESSES)  written 
commei  its  and  ask  for  a  redetermination 
by  Janu  uy  26,  2004.  Furthermore,  any 
interest  id  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligenqe  during  the  regulatory  review 
period  by  May  24,  2004.  To  meet  its 
burden,  the  petition  must  contain 
sufficiei  It  facts  to  merit  an  FDA 


investigation.  (See  H.  Rept.  857,  part  1, 
98th  Cong.,  2d  sess..  pp.  41-42, 1984.) 
Petitions  should  tie  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management.  Three  copies  of  any 
mailed  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Conmients  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  30,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

[FR  Doc.  03-29464  Filed  11-25-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[FDA  225-03-8001] 

Memorandum  of  Understanding 
Between  the  FOod  and  Drug 
Administration  and  the  Centers  for 
Disease  Control 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the  Food 
and  Drug  Administration  (FDA)  and  the 
Centers  for  Disease  Control.  The 
purpose  of  the  MOU  is  to  provide  a 
framework  for  coordination  and 
cooperation  between  the  two  agencies 
and  to  provide  the  principles  and 
procedures  by  which  information 
exchanges  shall  take  place. 

DATES:  The  agreement  became  effective 
Jime  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  F.  Morrison,  Emergency 
Operations  Center  (HFC-160),  Food  and 
Drug  Administration,  5600  Fishfers 
Lane,  Rockville,  MD  20857,  301-827- 
5660. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  MOUs  between  FDA  and  others 
shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
of  this  MOU. 
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Dated:  November  13,  2003. 
JefErey  Shoren, 

Assistant  Commissioner  for  Policy. 

BILLING  CODE  4160-01-S 
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225-0^-8001  (fbrmerty  225-00-8000) 

MEMORANDUM  OF  UNDERSTANDING 

Between  the 

FOOD  A^iD  DRUG  ADMINISTRATION 

And  the 

CENTERS  FOR  DllSEASE  CONTROL  AND  PREVENTION 


I.  PURPOSE 


This  Memorandum  of  Understanding  (MOU)  between  the  Food  and  Drug  Administration 
(FDA)  and  the  Centers  for  Diseasp  Control  and  Prevention  (CDC)  provides  a 
framework  for  coordination  and  collaborative  efforts  between  these  two  agencies  which 
are  both  components  of  the  Depahment  of  Health  and  Human  Services.  This  MOU 
also  provides  the  principles  and  pjrocedures  by  which  information  exchanges  between 
FDA  and  CDC  shall  take  place. 


This  memorandum  supersedes  the  Memorandum  of  Understanding  Between  the 
Centers  for  Disease  Control  and  tie  Food  and  Drug  Administration,  dated  6/26/00. 
regarding  the  exchange  of  informkion  and  coordination  of  actions. 


11.  BACKGROUND 


FDA  and  CDC  are  sister  agencies  within  the  Department  of  Health  and  Human 
Services.  Both  FDA  and  CDC  exkt  and  work  to  protect  the  public  health  but  have 
different  statutory  mandates  and  responsibilities. 

FDA  is  a  regulatory  agency  respc  nsible  for  protecting  the  public  health  through  the 
regulation  of  food,  cosmetics,  anc  medical  products,  including  human  drugs,  biological 
products,  animal  drugs,  and  medi  :al  devices.  FDA  administers  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  relev  ant  sections  of  the  Public  Health  Service  Act,  among 
other  statutes.  Among  its  duties,  PDA  approves  pre-market  applicatk>ns,  conducts 
inspections  of  manufacturing  factlties,  and  monitors  post-marketing  adverse  events. 
FDA  also  initiates  civil  and  criminal  litigation  to  enforce  applicable  laws  and 
regulations. 

CDC  is  charged  with  protecting  th  e  public  health  by  providing  leadership  and  direction 
in  the  prevention  and  control  of  diseases  and  other  preventable  conditions  and  t>y 


responding  to  public  health  emeri 
Public  Health  Service  Act,  the 
Laboratory  Improvement  Act,  ai 
among"  other  activities,  administ 
communicable  and  vector-borne 


aes.  CDC  administers  relevant  sections  of  the 
ipational  Safety  and  Health  Act,  the  Clink:al 

the  Federal  Mine  Safety  and  Health  Act.  CDC, 
national  programs  for  the  prevention  and  control  of 

iseases,  enforces  quarantine  regulatk)ns,  and  works 
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to  monitor  and  control  disease  outbreaks. 

•x 

CDC's  and  FDA's  respective  missions  to  protect  the  public  health  may  overlap  in  a 
variety  of  ways  depending  upon  the  sul)ject  matter.  Each  agency  has  a  responsibility 
to  work  collaboratively  to  protect  and  improve  public  health.   It  may  sometimes  be  the 
case  that  FDA  or  CDC  will  be  in  possession  of  information  that  couW  be  useful  to  the 
other  agency  in  that  agency's  perfbnnance  of  its  responsibilities.  Timely  sharing  of 
infbmation  between  CDC  and  FDA  is  therefore  critical  to  protecting  the  public  health. 

III.  SUBSTANCE  OF  AGREEMENT  AND  RESPONSIBILITIES 

OF  EACH  AGENCY 

A  Coordination  and  Collaboration  Relative  to  Public  Health  Activities 
It  is  mutually  agreed  that: 

1    Each  agency  will  coordinate  and  collaborate  with  the  other  agency  to  protect 
and  improve  the  public  health.  To  achieve  this,  each  agency  will  utilize  the  expertise, 
resources,  and  relationships  of  the  other  agency  in  order  to  inaease  its  own  capability 
and  readiness  to  respond  to  emergency  situations.  In  addition,  each  agency  will 
designate  central  contact  points  where  communications  from  the  other  agency,  dealing 
with  matters  covered  by  this  agreement,  should  be  refen-ed. 

2.  Each  agency  will  participate  in  periodic  joint  meetings  to  promote  better 
communication  and  understanding  of  regulations,  policies,  and  statutory 
responsibilities,  and  to  sen/e  as  a  forum  for  questions  and  problems  that  may  arise. 

3.  Each  agency  will  notify  the  other  agency  as  soon  as  possible  when  issues  of 
mutual  concern  become  evident. 

4.  Each  agency  will  collaborate  with  the  other  agency  In  all  investigations  of 
mutual  concern.  Such  collaboration  may  include  providing  alerts  to  the  other  agency 
regarding  disease  outbreaks  encountered  as  part  of  its  activities;  providing  technical 
advice  in  areas  of  recognized  expertise;  providing  results  of  analysis;  making  available 
expert  witnesses;  and  exchanging  information  as  described  in  section  III  B. 

5.  Each  agency  will  consult  with  the  other  before  issuing  press  or  scientific       ^ 
releases  or  publications  that  may  have  a  significant  impact  on  the  other  agency. 

6.  Each  agency  will  refer  its  proposed  regulations,  guidances,  or 
recommendations  that  may  have  a  significant  impact  on  the  other  agency  for  review 
and  comment  by  that  agency  before  publication. 

7.  This  agreement  does  not  preclude  CDC  or  FDA  from  entering  into  other 
agreements  which  may  set  forth  procedures  for  special  programs  which  can  be  handled 
more  efficiently  and  expertly  by  other  agreements. 
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B.  Principles  and  Procedurf  s  for  the  Exchange  of  Infbnnation  That  is  Not 
Publicly  Available 

FDA  and  CDC  agree  that  the  fbllov  dng  principles  and  procedures  will  govern  the 
exchange  of  nonpubiiclnformationi  between  ^e  two  agencies. 

Although  there  is  no  legal  require4ent  that  FDA  and  CDC  exchange  information  in  all 
cases,  FDA  and  CDC  agree  that  there  should  be  a  presumption  in  favor  of  full  and  free 
sharing  of  information  between  FDA  and  CDC.  As  sister  public  health  agencies  within 
the  Department  of  Health  and  Human  Services,  there  are  no  legal  prohibitions  that 
preclude  FDA  or  CDC  from  sharina  with  each  other  most  agency  records  in  the 
possession  of  either  agency.  Botq  agencies  recognize  and  acknowledge,  however, 
that  it  is  essential  that  any  confidefitiai  information  that  is  shared  between  FDA  and 
CDC  must  be  protected  from  unauthorized  public  disclosure.  See  e.g..  21  U.S.C.  sec. 
3310);  18  U.S.C.  section  1905;  21  C.F.R.  Parts  20  and  21;  42  C.F.R.  Parts  5  and  5b, 
arxJ  42  U.S.C.  section  301(d).  Safeguards  are  important  to  protect  the  interests  of, 
among  others,  owners  and  submitters  of  trade  secrets  and  confidential  commercial 
information;  patient  identities  and   other  persor^l  privacy  information;  privileged  and/or 
pre-decisional  agency  records;  an^  information  protected  for  national  security  reasons. 
Such  safeguards  also  help  guarantee  FDA's  and  CDC's  compliance  with  applicable 
laws  and  regulations. 

To  facilitate  the  sharing  of  information  with  each  other,  it  is  necessary  that  FDA  and 
CDC  implement  procedures  to  ensure,  at  a  minimum,  that  such  sharing  of  information  is 
indeed  appropriate  and  that  the  recipient  agency  guards  the  confidentiality  of  all 
information  received.  ^  There  are  separate  procedures,  as  described  below,  for  routine 
requests  for  information  and  for  ennergency  requests.  It  is  incumbent  upon  both 
agencies  to  respond  to  requests  f0r  infonmation  in  a  timely  mswiner.  Any  unauthorized 
disclosure  of  shared  confidential  irtformation  by  the  agency  receiving  the  information 
shall  be  the  responsibility  of  that  abency. 


1 .  Routine  Requests  for  infbrmation 

a.  The  requesting  agenc^  must  demonstrate,  in  writing,  why  it  is  necessary 
for  it  to  obtain  the  requested  infonmation.  This  demonstration  should  consist  of  a 
summary  that  describes  in  detail  t|ie  information  requested  (to  facilitate  identification  of 
relevant  records)  and  a  brief  statei  nent  of  the  purpose  for  which  the  information  is 
needed.  This  request  shall  state  v^ich  internal  agency  offices  and/or  irKlivichjals 
requested  the 
information.  A  model  request  lette^  is  attached 


b.  The  agency  receiving 


he  request  for  infonmation  shall,  based  upon  the 


^  It  is  assumed  that  each  agency  has  implemented 
requirements  and  has  implemented  or  mH  I 
and  information  securtty  recommendatio  is. 


or  will  implement  all  data  and  information  security 
implement,  to  the  e^ent  necessary  and  practicable,  aH  data 
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sufficiency  of  the  need-to-know  demonstration  described  in  section  III  B  1  a  atXTve, 
detennine  whether  it  is  appropriate  to  share  the  requested  information  with  the 
requesting  agency.  The  need-to-4(now  threshold  is  a  low  one.  As  stated  at>ove.  there 
is  a  presurnption  in  favor  of  irifbmiation  exchange  t)etween  FDA  and  CDC.  An  agency 
should  only  decide  not  to  share  information  in  response  to  a  request  if  it  has  credit>le 
information  and  a  reasonat>le  t)elief  that  ttie  requesting  agency  may  not  be  at)le  to 
comply  with  applicat>le  laws  or  regulations  governing  the  protection  of  non-put)lic 
information  or  with  the  principles  or  procedures  set  forth  in  this  MOU.  Ifanagency 
decides  that  K  is  not  appropriate  to  share  information  vyith  the  requesting  agency,  it 
shall  descritM  to  the  requesting  agency  the  reasons  for  such  decision. 

c.  The  requesting  agency  agrees  that  it  shall  comply  with  the  following 
conditions: 

-  The  requesting  agency  shall  limit  the  dissemination  of  shared  information  it 
receives  to  internal  agency  offices  and/or  individuals  that  have  been  identified  in  its 
written  request  and/or  have  a  need-to-know.  |The  agency  offk:ial  who  signs  the  request 
letter  will  be  responsik>le  for  ensuring  that  there  are  no  other  recipients  of  the 
information. 

-  The  requesting  agency  shall  agree  in  writing  not  to  publicly  disck)se  any 
shared  information  in  any  manner  including  publications  arxj  put>lk;  meetings.  If  the 
requesting  agency  wishes  to  disck>se  shared  informatkxi.  including  informatkm  that  it 
believes  is  publkdy  releasable.  it  shall  first  request  and  obtain  the  written  permisskm  of 
the  agency  that  has  shared  tfie  information.  If  the  requesting  agency  receives  a 
Freedom  of  Information  Act  (FOIA)  request  for  the  shared  information,  it  will  refer  the 
request  to  the  information-sharing  agency  for  it  to  respond  directiy  to  the  requester 
regarding  the  releasability  of  the  information.  In  such  cases,  the  agency  making  tfie 
refenal  will  notify  the  requester  that  a  referral  has  been  made  and  that  a  response  will 
issue  directiy  from  tfie  other  agency. 

-  The  agency  that  shares  information  with  the  requesting  agency  shall  include 
a  transmittal  letter,  along  with  any  agency  records  exchanged.  The  transmittal  letter 
shall  indkate  the  type  of  information  (e.g..  oonfkJential  commercial  information, 
personal  privacy,  or  pre-dedsional).  A  model  transmittal  letter  is  attached. 

-The  requesting  agency  shall  promptty  notify  the  appropriate  offk»  ofthe 
infbrmatkxv-sharing  agertcywfien  there  is  any  attempt  to  obtain  shared  information  by 
compulsory  process,  inckjding  but  not  limited  to,  a  FOIA  request,  subpoena,  discovery 
request,  or  litigation  complaint  or  motion. 

-  The  requesting  agency  shall  notify  tfie  information-sfiaring  agerK:y  before 
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complying  with  any  judkiial  order  that  compels  the  r^^ 

the  agencies  may  determine  the  abpropriate  measures  to  take,  including  where 

appropriate  the  filing  of  a  motion  01  an  appeal  with  the  court 


2.  Emergency  Requests  fb  *  Confidential  Information 


in  cases  in  which  the  requesting 
soon  as  possible  due  to  < 
outbreak,  FDA  and  CDC  may  utili 
intended  for  use  only  in  the  case 
appropriate  for  routine  requests 

a.  The  requesting 
possessk)n  of  the  relevant  ii 
infbrmatkm  as  soon  as  possible 
requesting  agency  shall  also 

b.  TYie  requesting 
publk;  disck)sure  any  arxj  all  ir 
and  regulatkxis. 

c.  The  existerK»  of  an 
determined  by  the  agency  in 
need-to-kncMf  demonstratkm 
Bib.  Howwever,  once  the 
shall  comply  with  those 


has  a  need  to  obtain  certain  infbrmatkxi  as 
circumstances,  such  as  a  fbodbome  illness 
the  fbltowing  procedures.  These  procedures  are 
an  actual  emergerxry  situatkm  and  are  rK>t 
infbrmatkxi. 

shall  indkate  orally  or  in  writing  to  the  agency  in 

that  it  has  the  need  to  obtain  certain  klentifiable 
to  the  existence  of  emergency  circumstances.  The 
>t>e  wfiat  the  emergerK:y  circumstances  are. 

shall  verbally  agree  to  protect  from  unauthorized 
that  is  shared,  according  to  all  applkabie  laws 


il  emergerKy  situatkm  shall  warrant,  as 

of  the  requested  records,  the  waiver  of  the 

terminatk)n  described  above  in  section  III  B  1a  and 
_  agerK:y  has  obtained  the  infbrmatkxi  it  seeks,  it 
set  forth  in  sectkxi  III  B  1c  above.| 


IV:  NAME  AND  ADDRESS  OF  PARTICIPATING  PARTIES 


A.  Food  and  Drug  Administiatkxi 
Department  of  Health  arxl  Humjan  Servk»s 
5600  Fishers  Lane 
Rockville.  Maryland  20857 

B.  Centers  for  Disease  Control  an^  Preventkxi 
PuMk;  Health  Sennce 
Department  of  Health  and  Hun^  Servk»s 
Atlanta.  Georgia  30333 

V.  LIAISON  OFFICERS 

A.    Contact  fbr  FDA:        ' 


EHen  F.  Morrison,  Director 
Offne  of  Crisis  Management 
EmergeriQf  Operations  Cenl8i| 
Food  and  Drug  Admkvstration 
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Rockviiie.MD  20657 
(301)827-5660 

B.  Contact  for  CDC: 

Associate  Director  for  Sciencel  I 
Centers  for  Disease  ContfX)!  and  Prevention 
Atlanta,  Georgia  30333 
(404)639-7240 

VI.  PERIOD  OF  AGREEMENT 

This  agreement  becomes  effective  upon  signature  of  txjth  parties  and  will  continue  for 
three  years,  tt  rnay  t)e  rrxxiified  k>y  rnutual  oonserit  or  terminated  kiy  either  party  upon 
120  days  written  notice. 

Attachments 

Model  Request  Letter 

Model  Transmittal  Letter 


APPROVED  AND  ACCEPTED  FOR 

THE  CENTERS  FOR  DISEASE  CONTROL 

AND  PREVENTION 


1U»>W 


Date: 


Louise  d^iSefding,  M 
tor,  Centers  for  Disease 
d  Prevention 

juN  idaiB 


APPROVED  AND  ACCEPTED  FOR 
THE  FOOD  AND  DRUG 
ADMINISTRATION 


By: 


Mark  B.  McClellan,  M.D.,  Ph.D. 
Commissioner  of  Food  and  Drugs 


Date: 


June  17,   2003 
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Mo  del  Language  for  Request 


The  Centers  for  Disease  Control  and 
from  FDA  for  the  following  purposes 


Prevention  (CDC)  has  requested  the  following  information 
[Identify  information  and  purpose] 


or 


CDC  hereby  requests  the  following-information  from  FDA  that  it  will  use  for  the  following 
purposes:  [Identify  information  and  purpose] 


CDC  agrees  that  it  will  not  publicly  d  sclose  any  such  information  that  FDA  shares  with  it  without 
prior  written  permission  from  FDA  ai|d  that  it  will  comply  with  the  principles  and  procedures  set 
forth  in  the  Memorandum  of  Understlnding  on  information  sharing  between  CDC  and  FDA. 
Applicable  laws  and  regulations  prohi  >it  the  disclosure  of  ^ch  information. 
Sfig,  e^  21  U.S.C.  §331(j);  18  U.S.p.  §1905, 21  C.F.R.  Parts  20  and  21,  42  C.F.R.  Parts  5  and 
5b,and42U.S.C.  §301(d). - 


CDC  will  limit  dissemination  of  any 
employees:  [Identify  ofi5ce(s)  and/or 


s  lared  information  to  the  following  CDC  ofiBces  and/or 
Mnployee(s)] 


Name 
[Signature  and  Date  by  CDC  offi<|ial  with  requisite  responsibility  and  authority.] 


Date 
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Modd  Language  for  Request 


Tlie  Food  and  Dnig  Administratkm  (IT)  A)  has  requested  the  fo^^ 
Centers  for  Disease  Control  and  Preventkm  (CIX:)  for  the  fialk^^ 
information  and  purpose] 

or 

FDA  hereby  requests  the  following  infonnation  from  CDC  for  the  following  purposes:  [Identify 
infonnatiCTi  and  purpose] 


FDA  ^rees  that  it  win  not  publicly  disclose  any  such  information  that  CDC  shares  with  it  without 
prior  written  permission  from  CIX:  and  that  it  win  coinpfy  with  the  principles  and  procedures  se^ 
fixtih  intfaeNfoiKxandum  of  Understanding  on  information  diarmg  between  FDA  and  CDC. 

Applicable  laws  and  n^ulatioos  prohibit  the  disclosure  of  such  information. 

Sec,  £&,  21  U.S.C.  §331(j);  18  U.S.C  §1905, 21  C  JJL  Parts  20  and  21, 42  C.F.R.  Parts  5  and 

5b,and42U.S.C.§301(d). 

FDA  win  Hrmt  disseininatiwi  of  any  shared  informati<Mi  to  the  followir^  FDA  oflBces  ani/or 
employees:  [Identify  ofi5ce(s)  and/or  employee(s)] 


Name  Date 

[Signature  and  Date  by  FDA  offidal  with  requiate  reqxxi^nlity  and  authority.] 


L 
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[Model  Ttj  nsmittal  letter  from  CDC  to  FDA] 


This  letter  accompanies  agency  records  that  the  Center  for  Disease  Control  and 
Prevention  (CDC)  is  shaiing  with  the^ood  and  Drug  Administration  (FDA)  in  response  to  FDA's 

request,  dated .  These  agency  records  contain  one  or  more  of  the  following 

categories  of  non-public  information,  including  information  the  public  disclosure  of  which  may  be 
prohibited  by  law:  1 

[CDC  checks  applicable  numbjers  below] 

trade  secrets; 

confidential  comm^cial  or  financial  information; 

-information  the  dis  closure  of  which  would  constitute  a  clearly 

unwarranted  invasion  of  personal  privacy; 

information  subject  to  the  Privacy  Act; 

,    intra-agency  record  s; 

records  or  informalion  compiled  for  law  enforcemrat  purposes;  or 

information  protecled  for  national  security  reasons. 

FDA  shall  notify  the  appropriate  office  of  the  information-sharing  agency  if  there  are  any 
attempts  to  obtain  shared  information!  by  compulsory  process,  including  but  not  limited  to. 
Freedom  of  Information  Act  requests!  subpoenas,  discovery  requests,  and  litigation  complaints  or 
motions. 

_FDA  shall  notify  the  informati  on-sharing  agency  before  complying  with  any  judicial  order 
that  compels  the  release  of  such  infor  nation  so  that  FDA  and/or  CE>C  may  take  appropriate 
measures,  including  filing  a  motion  w  th  the  court  or  an  appeal. 

FDA  has  agreed,  by  this  lettei  or  e-mail  and  by  a  signed  request  letter  dated , 


not  to  publicly  disclose  the  above-described  information  without  prior  written  permission  of  CDC. 
FDA  acknowledges  that  applicable  laws  and  regulations  may  prohibit  the  disclosure  of  such 
information.  S^,  e^.,  21  U.S.C.§33|lO);  18  U.S.C.  §1905,  21  C.F.R.  Parts  20  and  21, 42  C.F.R. 
Parts  5  and  Sb,  and  42  U.S.C.  §301(d).  FDA  also  agrees  to  comply  with  the  principles  and 
procedures  set  forth  in  the  Memoran<  um  of  Understanding  between  FDA  and  CDC,  cite. 
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[Model  Transmittal  letter  from  FDA  to  CDC] 


This  letter  accompanies  agency  records  that  the  Food  and  Drug  Administration  <FDA)  is 
sharing  with  the  Center  for  Disease  Control  and  Prevention  (CDC)  in  response  to  CDC's  request, 

dated These  agency  records  contain  one  or  more  of  the  following  categories  of 

non-pubUc  information,  inchidhig  information  the  public  disclosure  of  which  may  be  prohibited  by 
law:  - 

[FDA  checks  applicable  nunrf>ers  bdow] 

trade  sefrets; 

confidmtial  commercial  or  finandal  information; 

infcrnnadon  the  disclosure  of  whidi  would  ccmstitute  a  clearly  unwarranted 

invasion  of  personal  privacy;  ^ 

information  subject  to  the  Privacy  Act; 

intra-agency  records; 

records  or  information  compiled  for  law  enforcement  purposes;  or 

information  protect^  for  national  security  reascnis. 

CDC  shall  notify  the  appropriate  ofiSce  of  the  infonnatk>n-duuing  agency  if  there  are  any 
attempts  to  obtain  shared  information  by  compulsory  process,  including  but  not  limited  to. 
Freedom  of  Information  Act  requests,  subpooias,  discovery  requests,  and  litigation  compUunts  or 
motions. 


CDC  shall  notify  the  information-sharing  agency  before  con^lying  with  any  judicial  order 
that  compels  the  release  of  such  information  so  that  the  FDA  and/or  CDC  may  take  appropriate 
measures  including  filing  a  motion  with  the  court  or  an  appeal. 

CDC  has  agreed,  by  this  letter  or  e-mail  and  by  a  signed  request  letter  dated 


not  to  publicly  disclose  the  above-described  information  without  prior  written  pomission  of  FDA. 
CDC  acknowledges  that  applicable  laws  and  regulations  may  prohibit  the  disclosure  of  such 
informaUon.  Sgg,  e^.,  21  U.S.C.  §33 l(j),  18  U.S.C.  §1905,  and  21  CFR  Parts  20  and  21, 42 
C.F.R.  Parts  5  and  5b,  and  42  U.S.C.  §301(d).  CDC  also  agrees  to  comply  with  the 
principles  and  procedures  set  forth  in  the  Memorandum  of  Understanding  between  FDA  and 
CDC,  cite. 


[FR  Doc.  03-29497  Filed  11-25-03;  8:45  am] 
BILLING  CODE  41G(M)1-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003D-0504] 

Medicai  Devices;  Guidance  for 
industry  and  FDA  Staff;  Bundling 
Multiple  Devices  or  Multiple 
Indications  in  a  Single  Submission; 
Avaiiability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 


availability  of  the  guidance  entitled 
"Bundling  Multiple  Devices  or  Multiple 
Indications  in  a  Single  Submission." 
This  guidance  describes  FDA's  policy 
on  bundling  multiple  devices  or 
multiple  indications  in  a  single 
premarket  submission.  Under  the 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA), 
the  bundling  policy  takes  on  additional 
importance  because  of  the  fees  that  are 
now  associated  with  certain 
submissions  as  well  as  the  performance 
goals  the  agency  has  committed  to  meet. 
The  guidance  is  being  issued  as  final  for 
immediate  implementation  with  an 
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opportunity  for  public  comment  on  the 
guidance  after  issuance. 
DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Bundling 
Mtiltiple  Devices  or  Multiple 
Indications  in  a  Single  Submission"  to 
the  Division  of  Small  Manufactiuers, 
hitemational,  and  Consimier  Assistance 
■  (HFZ-220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEKENTARY  INFORMATXm  section  for 
information  on  electronic  access  to  the 
guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  C^g  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecamments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docuiment. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  device  evaluation  issues:  Bob 
GatUng,  Office  of  Device 
Evaluation,  Center  for  Devices  and 
Radiological  Health  {HFZ^04), 
Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville, 
MD  20850,  301-594-1190,  ext.  140. 
For  in  vitro  diagnostic  device  issues: 
Sousan  Altaie,  Office  of  In  Vitro 
Diagnostic  Device  Evaluation  and 
Safety,  Center  for  Devices  and 
Radiological  Health  (HFZ-440). 
Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville, 
MD  20850,  301-594^3084,  ext.  145. 
For  biologies  issues:  Sheryl  Kochman, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-390),  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD 
20852-1448. 301-827-6123 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

MDUFMA  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  by  authorizing 
FDA  to  collect  user  fees  for  certain 
premarket  submissions  (premarket 
approval  applications,  premarket 
reports,  supplements,  premarket 
notifications,  biologies  license 
applications,  and  efficacy  supplements) 
received  on  or  after  October  1,  2002.  A 
letter  from  the  Secretary  of  Health  and 
Human  Services  to  Congress  that 
accompanies  the  user  fee  legislation  sets 


forth  p<  irformance  goals  and  policy  and 
proced  aal  provisions.  One  of  these 
.provisi  )ns  is  entitled  "Bundling  Policy" 
and  sta  es  that  FDA  will  consider,  in 
consult  Jtion  with  its  stakeholders,  when 
bundli]  ig  multiple  devices  in  a  single 
submis  iion  may  be  appropriate,  (http:/ 
/www.^a  .gov/cdrh/mdufina/ 
pgoals.html). 

This  ^idance  describes  FDA's  policy 
on  bundling  multiple  devices  or 
multiple  indications  in  a  single 
premaii(et  submission  and  is  intended 
to  help  FDA  staff  and  industry 
determine  when  bundling  is 
appropriate.  In  developing  this 
guidance,  the  agency  has  considered 
comments  on  the  topic  that  were 
submit^d  to  the  public  docket  on 
MDUFl  /LA  Implementation  (Docket  No. 
02N-0!  34).  FDA  has  also  included  in 
the  guii  lance  many  of  the  examples 
providi  d  by  stakeholders. 

n.  Sign  ificance  of  Guidance 

This  ^idance  document  supersedes 
Sectior  V,  "Bundling  Multiple  Devices 
in  a  Sii  gle  Application"  of  the  February 
2003  gi  idance  entitled,  "Assessing  User 
Fees:  P  vlA  Supplement  Definitions, 
Moduli  r  PMA  Fees,  BLA  and  Efficacy 
Supplexnent  Definitions,  Bundling 
Multiple  Devices  in  a  Single 
Application,  and  Fees  for  Combination 
Produc  :s;  Guidance  for  Industry  and 
FDA."  TDA  annoimced  the  availability 
of  that  ^idance  in  the  Federal  Register 
of  Febr  lary  25,  2003  (68  FR  8773).  As 
discusi  ed  above,  FDA  reviewed  the 
comme  ats  received  on  the  issue  of 
bxmdlii  ig.  FDA  also  invites  comments 
on  thislguidance  document  (see  section 
V  of  this  document). 

This  guidance  document  is  being 
issued  consistent  with  FDA's  good 
guidan  ;e  practices  regulation  (21  CFR 
10.115  .  The  guidance  represents  the 
agency  s  current  thinking  on  bundling 
multip  e  devices  or  multiple  indications 
in  a  sir  gle  premarket  submission.  It 
does  n(  it  create  or  confer  any  rights  for 
or  on  a  ly  person  and  does  not  operate 
to  bind  FDA  or  the  public.  You  can  use 
an  altei  native  approach  if  the  approach 
satisfie  i  the  requirements  of  the 
applici  ble  statutes  and  regulations.  If 
you  wa  nt  to  discuss  an  alternative 
approabh,  contact  the  FDA  staff 
responsible  for  implementing  this 
guidan|:e.  If  you  cannot  identify  the 
approp  riate  FDA  staff,  call  one  of  the 
numbe  rs  listed  above  or  on  the  title  page 
of  the  ( uidance  document. 

in.  Ele|:tronic  Access 

To 
Device; 
Single 
the 


n  ceive 


"Bundling  Multiple 
or  Multiple  Indications  in  a 
Submission"  by  fax  machine,  call 
Facts-On-Demand  system  at 


CDIH 


800-899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  dociunent.  Enter  the 
docimient  number  (1215)  followed  by 
the  poimd  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  document  may  also  do 
so  by  using  the  Internet.  CDRH 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  Internet  access.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  device  safety  alerts,  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/jlockets. 

IV.  Paperworic  Reduction  Act  of  1995 

This  guidance  document  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  use  3501-3520)  (the  PRA).  The 
collections  of  information  addressed  in 
the  guidance  document  have  been 
approved  by  OMB  in  accordance  with 
the  PRA  imder  the  regulations 
governing  premarket  notification 
submissions  (21  CFR  part  807,  subpart 
E),  OMB  No.  0910-0120  and  premarket 
approval  applications  (21  CFR  part  814), 
OMB  No.  0910-0231. 

V.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852,  written  or  electronic 
comments  regarding  this  document. 
Submit  a  sin^e  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  two  hard 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Comments 
received  may  be  seen  in  the  Dockets 
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Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  FDA 
will  review  any  comments  we  receive 
and  revise  the  guidance  document  when 
appropriate. 

Dated:  November  19,  2003. 
Je&ey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-29461  Filed  11-25-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docicet  No.  1 998D-01 73] 

Guidance  for  Industry  and  FDA  Staff: 
-  Expedited  Review  of  Premaricet 
Submissions  for  Devices;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Expedited  Review  of  Premarket 
Submissions  for  Devices."  This 
guidance  describes  how  the  agency  is 
applying  the  statutory  criteria  and  the 
additional  criteria  identified  in  a  letter 
accompanying  the  user  fee  legislation  to 
meet  the  new  performance  goals  for 
expedited  premarket  approval 
applications  (PMAs).  This  guidance  also 
describes  FDA's  expedited  review 
procedures  for  premarket  notification 
submissions  {510(k)s),  product 
development  protocols  (PDPs),  and  de 
novo  classification  actions.  This 
guidance  document  is  immediately  in 
effect,  but  it  remains  subject  to  comment 
in  accordance  with  the  agency's  good 
guidance  practices  (GGPs). 
DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
General  comments  on  agency  guidance, 
docmnents  are  welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  docimient  entitled  "Expedited 
Review  of  Premarket  Submissions  for 
Devices"  to  the  Division  of  Small 
Manufacturers,  International,  and 
Consiuner  Assistance  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 


Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061 ,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  regarding  PMAs:  Thinh 
Nguyen,  Center  for  Devices  and 
Radiological  Health  (HFZ-402), 
9200  Corporate  Blvd.,  Rockville. 
MD  20850,  301-594-2186. 
For  questions  regarding  510(k)s, 
including  the  evaluation  of 
automatic  class  III  designation: 
Heather  Rosecrans,  Center  for 
Devices  and  Radiological  Health 
(HFZ-402).  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594- 
1190. 
For  questions  regarding  devices 
regulated  by  the  Center  for  Biologies 
Evaluation  and  Research:  Sayah 
Nedjar,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
380),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  Ivff)  20852,  301- 
827-3524. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

In  the  Federal  Register  of  March  31 , 
1998  (63  FR  15427),  FDA  issued  a 
guidance  entitled  "PMA/510(k) 
Expedited  Review  Guidance  for 
Industry  and  the  Center  for  Devices  and 
Radiological  Health  (CDRH)  Staff'  in 
which  the  agency  outlined  its 
interpretation  of  the  statutory  criteria  for 
expedited  review  of  PMAs.  No 
comments  were  received  on  the 
guidance. 

The  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 
(Public  Law  107-250),  was  signed  into 
law  on  October  26,  2002.  Performance 
goals  for  expedited  PMAs  were 
referenced  in  the  statute  and  apply  to 
such  applications  when  newly 
identified  criteria  are  met  by  the 
applicant  {.http://www.fda.gov/cdrh/ 
mdufma/pgoals.btml).  The  new 
guidance  entitled  "Expedited  Review  of 
Premarket  Submissions  for  Devices" 
supersedes  and  replaces  the  1998 
guidance  document  and  explains  the 
procedures  that  FDA  intends  to  use  to 
review  and  track  expedited  PMA 
applications  against  the  MDUFMA 
performance  goals  when  the  PMA 
applicant  meets  the  additional  criteria. 
The  new  guidance  also  explains  the 
procedures  that  FDA  plans  to  use  to 


expedite  the  review  of  PDPs,  510(k)s, 
and  de  novo  classification  actions. 

Because  the  agency  had  to  implement 
its  program  for  meeting  the  expedited 
review  performance  goals  as  soon  as  the 
new  law  became  effective.  FDA  has 
determined,  under  §10.115(g)(2)  (21 
CFR  10.115(g)(2)),  that  it  was  not 
feasible  to  obtain  comments  before 
issuing  this  guidance.  Therefore,  in 
accordance  with  FDA's  GGP  procedures, 
FDA  is  issuing  this  as  a  level  1  guidance 
that  is  immediately  in  effect  and  will 
accept  comments  on  the  guidance  at  any 
time. 

II.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (§10.115).  The 
guidance  represents  the  agency's  current 
thinking  on  procedures  for  expedited 
review  of  PMAs,  given  the  enhanced 
PMA  performance  goals  for  expedited 
applications.  The  guidance  also 
discusses  the  expedited  review  ' 
procedures  for  510(k)s,  PDPs,  and  de. 
novo  classification  actions.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regidations. 

m.  Electronic  Access 

To  receive  "Expedited  Review  of 
Premarket  Submissions  for  Devices"  by 
fax  machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  dociunent 
number  (108)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/gaidance.html. 
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Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
'review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  (the  PRA).  The  collections  of 
information  addressed  in  the  guidance 
dociunent  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  for  premarket  approval 
applications  (21  CFR  part  814,  OMB 
control  niunber  0910-0231)  and  the 
regulations  for  premarket  notification 
submissions  (21  CFR  part  807,  OMB 
control  niunber  0910-0120). 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
AOORESSES)  written  or  electronic 
comments  regarding  this  doctunent. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  19,  2003. 
Jeffrey  Shnrm, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-29463  Filed  11-25-03;  8:45  am] 
BHJJNQ  COOe  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Admini^ration 

Agency  jlnformatlon  Collection 
Activities:  Proposed  Collection: 
Commeht  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposeq  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 


States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
.  proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperw()rk  Reduction  Act  of  1995.  To 
request  |nore  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data^  collection  plaiis  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  neces  tary  for  the  proper  performance 
of  the  fu  notions  of  the  agency,  including 
whethei  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  qf  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other' forms  of  information 
technology. 

Propos^  Pro|ect:  Data  System  for 
Organ  Procurement  and 
Transplantation  Network  and 
Associated  Forms  (OMB  No.  0915- 
0157):  Hevision 

Sectidn  372  of  the  Public  Health 
Service  )[PHS)  Act  requires  that  the 

Estimates  of  Annualized  Hour  Burden 


Secretary,  by  contract,  provide  for  the 
establishment  and  operation  of  an  Organ 
Procurement  and  Transplantation 
Network  (OPTN).  The  OPTN,  among 
other  responsibilities,  operates  and 
maintains  a  national  waiting  list  of 
individuals  requiring  organ  transplants,  ~ 
maintains  a  computerized  system  for 
matching  donor  organs  with  transplant 
candidates  on  the  waiting  list,  and 
operates  a  24-hour  telephone  service  to 
facilitate  matching  organs  with 
individuals  included  in  the  list. 

Data  for  the  OPTN  data  system  are 
collected  from  transplant  hospitals, 
organ  procurement  organizations,  and 
tissue-typing  laboratories.  The 
information  is  used  to  match  donor 
organs  with  recipients,  to  monitor 
compliance  of  member  organizations 
with  OPTN  rules  and  requirements,  and 
to  report  periodically  on  the  clinical  and 
scientific  status  of  organ  donation  and 
transplantation  in  this  coimtry.  Data  are 
used  in  the  development  and  revision  of 
OPTN  rules  and  requirements,  operating 
procedures,  and  standards  of  quality  for 
organ  acquisition  and  preservation, 
some  of  which  have  provided  the 
foimdation  for  development  of  Federal 
regulations.  The  practical  utility  of  the 
data  collection  is  further  enhanced  by 
requirements  that  the  OPTN  data  must 
be  made  available  without  restriction  for 
use  by  OPTN  memb€l-s,  the  Scientific 
Registry  of  Transplant  Recipients,  the 
Department  of  Health  and  Human 
Services,  and  others  for  evaluation,' 
research,  patient  information,  and  other 
important  purposes. 

Revisions  in  the  28  data  collection 
forms  and  addition  of  2  survey 
instruments  are  intended  to  clarify 
existing  questions,  to  provide  additional 
detail  and  categories  to  avoid  confusion 
and  be  more  inclusive,  to  remove 
obsolete  data,  and  to  comply  with 
requests  for  more  complete  and  precise 
data. 


Fofm 


Deceased  Donor  Registration 

Death  reforraJ  data 

Living  Donor  Registration  

Living  Donor  Folowup 

Donor  iHtstooompatibiiity 

Redpienl  Hicloconipalibility  .....'..,.., 

Heeit  CandMale  Registration 

Lung  CandUato  Registration 

Heart/Lung  CandMate  Registration 

Thoracic  Registralion , 

Thoracic  Foliwwjp 

NdMy  CandMalB  RegistratiQn 

tOdney  rieijlsislluii , 

Kidhey  Fdkmup  * 


Numt>er  of  re- 
spondents 


59 

59 

692 

692 

152 

152 

139 

70 

72 

139 

138 

247 

247 

247 


Responses 
per  respond- 
ents 


173 
12 
10 
19 
87 

163 

23 

28 

1 

24 

174 

'100 

06 

493 


Total  re- 
sponses 


10,207 

708 

6,920 

13,148 

13.224 

24,776 

3,197 

1,960 

72 

3,336 

24.186 

26,923 

16.055 

121,771 


Hours  per  re- 
sponse 


0:3 
10 
0.2 
0.1 
0.1 
0.1 
0.3 
0.3 
0.3 
0.3 
0.2 
0.2 
0.3 
0.2 


Total  burden 
hours 


3,062.10 

7,080.00 

1,384.00 

1,314.80 

1,322.40 

2,477.60 

959.10 

588.00 

21.60 

1,000.80 

4,837.20 

5,384.60 

4,816.50 

24,354.20 
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Estimates  of  Annuauzed  hour  BuRDENh-Continued' 


Form 


Liver  Candidate  Registration 

Liver  Registration 

Uver  Follow-up 

Kidney/Pancreas  Candidate  Registration  . 

Kidney/Pancreas  Registration 

Kidney/Pancreas  Follow-up 

Pancreas  Candidate  Registration 

Pancreas  Registration 

Pancreas  Follow-up  

Intestine  Candidate  Registration 

Intestine  Registration  

Intestine  FoHow-up 

Immunosuppression  Treatment 

Immunosuppression  Treatment  FoHow-up 

Post  Transplant  Malignancy  

Annual  Unet  Satisfaction  Survey 

Annual  Organ  Center  Satisfaction  Survey  . 


Total 


Numt>er  of  re- 
spondents 


123 

123 

123 

139 

139 

139 

139 

139 

139 

-  44 

44 

44 

692 

692 


750 
750 


903 


Respohses 

per  respoTKl- 

ents 


82 

46 

299 

12 

7 
64 
7 
4 
20 
5 
3 

a 

38 

281 
5 
1 
1 


Total  re- 
sponses 


10,086 

5,658 

36.777 

1,668 

973 

8,896 

973 

0.3 

2,780 

220 

132 

352 

26,296 

194,452 

3,460 

750 

750 


561,262 


Includes  an  estimated  6,000  kidney  transplant  patients  transplanted  prior  to  tlie  initiation  of  the  data  system 


Hours  per  re- 
sponse 


0.2 
0.4 
0.3 
0.2 
0.4 
0.3 
0.2 
166.80 
0.2 
0.2 
0.2 
0.2 
0.025 
0.025 
0.05 
0.03 
0.03 


66465 


Total  tMirden 
hours 


2,017.20 

2,263.20 

11,033.10 

333.60 

389.20 

2,668.80 

194.60 

556 

556.00 

44.00 

26.40 

70.40 

657.40 

4,861.30 

173.00 

22.50 

22.50 


84,102.90 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  1445,  Parklavtm  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  19,  2003. 

Tina  M.  CSieathain, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

[FR  Doc.  03-29465  Filed  11-25-03;  8:45  am) 

BOUNG  CODE  416S-1S-P  ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  the  opportunity  for  public  comment 
on  proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork*eduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 


Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  at  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have, 
practical  utility;  (b)  the  accuracy  of  the 
agencj''s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Proiect:  The  Oi^an 
Procurement  and  Transplantatioii 
Network — New 

The  operation  of  the  Organ 
Procurement  and  Transplantation 
Network  (OPTN)  necessitates  certain 
recordkeeping  and  reporting 
requirements  in  order  to  perform  the 
functions  related  to  organ 
transplantation  under  contract  to  HHS. 
OMB  requires  review  and  approval  of 
certain  information  collection 
requirements  associated  with  the  Final 
Rule  that  were  not  included  in  previous 
clearance  requests.  This  is  a  request  for 
approval  of  record  keeping  and 
reporting  requirements  associated  with 
the  processes  for  filing  appeals  in  the 
case  where  applicants  are  rejected  for 
membership  or  designation.  To  date,  no 
appeals  have  been  filed,  and  any 
forthcoming  burden  requirements  for 
this  process  will  be  minimal.  In  the 
event  of  an  appeal,  the  estimate  of 
burden  for  this  process  consists  of 
preparing  a  letter  requesting 
reconsideration  and  compiling 
supporting  documentation. 

The  estimated  annual  response 
biu'den  is  as  follows: 


Section 


42  CFR  121.3(b)(4)  Appeal  for  OPTN  membership 
42  CFR  121.9(d)  Appeal  tor  designation 

Total _. 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


Burden  hour 
per  respond- 
ent 


Total  burden 
hour 


6 
12 


18 


66466 
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Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  conunents  should  be  received 
within  60  days  of  this  notice. 

Elated:  November  19,  2003. 

Ilna  M.  Cheatham, 

Acting  Director.  Division  of  Policy  Review 
and  Coordination. 

(FR  Doc.  03-29466  Filed  11-25-03;  8:45  am] 
HLUNG  COW  4ia6-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Netionel  Institutes  of  Health 

Govemment-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  an  agency  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Geldanamydn  Derivatives  With  Methyl 
Substituted  Hydrogen  Atom  at  the  N22 
Position  as  Anti  Cancer  Agents 

Yong-Sok  Lee,  Leonard  Neckers, 
Monica  Marcuj[NCI). 

U.S.  Provisional  Patent  Application 
Np.  60/508,752  filed  03  Oct  2003  (DHHS 
Reference  Nos.  E-169-2003/0-US-01). 

Licensing  Contact:  George  Pipia;  301/ 
435-5560;  pipiag@mail.nih.gov. 

This  invention  is  directed  to  an  N22- 
methyl  substituted  derivatives  of 
geldanamycin.  Modeling  studies  have 
shown  that  providing  a  methyl 
substituent  in  the  N22  position  of 
geldanamycin  derivatives  stabilizes  the 
cis-conformation  of-the  compounds. 
From  computer  modeling  and 


mal  studies  inventors  concluded 
active  form  of  geldanamycin 
ng  with  heat  shock  protein  90 
)  has  the  amid  bond  in  cjs- 
ition,  which  is  energetically 
less  stfble  than  in  trans-configuration. 
Using  fcomputer-modeling  investigators 
have  farther  demonstrated  that  methyl 
substitution  at  the  N22  position  of 
geldanamycin  stabilizes  the  cis- 
derivajives  of  geldanamycin.  These 
compcJunds  are  ciurently  being 
synthesized  at  NCI.  These  compoimds 
are  expected  to  have  an  increased 
bindiiE  to  and  inhibition  of  Hsp90. 
Inhibinon  of  Hsp90  is  being  investigated 
in  the  treatment  of  many  cancers. 

Degradation  and  Transcriptional 
Inhibii  ion  of  HIF-2alpha  Protein  by  17- 
AAG 

Jenn  ifer  Isaacs,  Leonard  Neckers 
(NCI). 

U.S.  Provisional  Patent  Application 
No.  60  '508,795  filed  03  Oct  2003  (DHHS 
Refere  ice  No.  E-064-2003/0-US-01). 

Lice,  tsing  Contact:  George  Pipia;  301/ 
435-5!  160;  pipiagSmail.nib.gov. 

The  technology  is  directed  to  the  use 
of  1 7-^lylaminogeldanamycin  (17- 
AAG)  and,  by  analogy,  other 
geldanfamycin  derivatives  to  inhibit  the 
activity  of  hypoxia  inducible  factor-2a 
(HIF-2a).  HIF-2a  is  thought  to  play  an 
important  role  in  tumor  growth  in  the 
limg  a|id  endothelium,  and  is 
overe^^ressed  in  a  majority  of  renal 
carcinomas.  Accordingly,  the 
technology  suggests  the  use  of  17-AAG 
and  other  geldanamycin  derivatives  to 
reduce  levels  of  HIF-2a  in  cells  that 
overex  press  the  protein,  for  example  to 
treat  ci  incer.  According  to  the  lead 
invent  jr,  HIF-2a  plays  a  central  role 
behint  the  mechanism  of  action  of 
geldan  amycin  in  renal  cancer,  The 
invent  ars  also  predict  that  certain 
geldan  amycin  derivatives  will  have 
therap  3utic  benefit  in  tumors 
overes  pressing  HIF-2a,  and  that  those 
deriva  ives  could  also  find  therapeutic 
utility  in  clinical  conditions  involving 
hyper  ascularization. 

Datei  i:  November  13,  2003. 
Steven  M  Ferguson, 

Directo  r,  Division  of  Technology  Development 
and  Tn  msfer.  Office  of  Technology  Transfer. 
Nation  il  Institutes  of  Health. 
[FR  Do :.  03-29492  Filed  11-25-03;  8:45  am) 
BILUNG  »>DE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Eye  Instttute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  December  9,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Crystal  City,  2399  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202. 

Contact  Person:  Jeanette  M  Hosseini,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  (301)  451-2020. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29478  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  Institute  of  Child  Healtti  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetii^  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Children's 
Study  Advisory  Committee. 
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Date:  December  15-16,  2003. 

Time:  6:30  a.m.  to  5  p.m. 

Agenda:  The  goal  of  the  meeting  is  to  have 
Advisory  committee  members  woric  with  co- 
chairs  of  working  groups  within  thematic 
areas  to  discuss  concerns,  answer  questions, 
increase  specificity  about  exposures  and  how 
measured,  increase  specificity  about 
outcomes  and  how  measured,  and  to  identify 
gaps  in  hypothesis. 

P7ace:  Sheraton  Atlanta  Hotel,  165 
Courtland  Street,  Atlanta.  GA  30303. 

Contact  Person:  Jan  Leahey,  Executive 
Secretary,  National  Institute  of  Child  Health 
and  Human  Development,  NIH,  6100 
Executive  Boulevard,  Room  7A07.  Bethesda, 
MD  20892,  (301)  435-8867, 
Ieaheyj@mail.mnib.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
92.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29473  Filed  11-25-03;  8:45  am] 

BIUJNG  CODE  4140-01-4I 


66467 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  DR.  DON  P.  WOLF 
POl— CHARACTERIZATION  OF  PRIMATE 
PILURIPOTENT  CELLS. 

Date:  December  15,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 


Contact  Person:  Jon  M.  Ranhand,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Child 
Health  and  Human  Development  NM,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  301  435-6884, 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.8864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FRDoc.  03-29474  Filed  11-25-03;  8:45  am] 

BILUNC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

5      The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  diseases  Special 
Emphasis  Panel,  Biodefense  and  Emerging 
Infectious  Diseases  Research  Opportunities — 
SARS. 

Date:  December  17,  2003. 

Time:  8  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street,  NW., 
Washington,  DC  20007. 

Contact  Person:  Eleazar  Cohen,  PhD, 
Scientific  Review  Administrator,  Scientific 
review  program,  NIAID/NIH,  6700B 
Rockledge  Drive,  Rm  2220,  Bethesda,  MD 
20892,  301-496-2550,  ecl7wenih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
.  Research;  National  Institutes  of  Health,  HHS) 


Dated:  November  19,  2003. 
LaVerae  Y.  StringBeld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-29476  Filed  11-25-03;  8:45  am] 

BKIMO  CODE  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Leptin 
Resistance  in  Age-R«lated  Obesity. 

Date:  December  3-4,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Alessandra  M.  Bini,  PhD, 
Health  Scientist  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging,    * 
National  Institutes  of  Health,  Room  2C212, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20814,  301-402-7708. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  IGF-1  and 
Aging. 

Date:  December  4-5,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Penn  Stater  Conference  Center 
Hotel,  215  Innovation  Boulevard,  State 
College,  PA  16803. 

Contact  Person:  William  Cruce,  PhD, 
Health  Scientist  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  Room  2C212, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20814,  301-402-7704,  crucew@nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Survival. 

Date:  December  15-16,  2003. 

Time:  5  p.m.  to  5  p.m. 
'    Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Alicja  L.  Markowska,  PhD, 
DSC,  Health  Scientist  Administrator, 
Scientific  Review  Office,  National  Institute 
on  Aging;  National  Institutes  of  Health,  Room 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
MD  20814,  301-402-7703, 
markowsa@nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 
Dated:  November  19,  2003. 

LaVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29477  Filed  11-25-03;  8:45  am] 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NatkNiai  Institute  of  Nursing  Research; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Nursing  Research  Special  Emphasis 
Panel,  November  12,  2003,  8  a.m.  to 
November  13,  2003,  5  p.m.,  Bethesda 
Marriott.  5151  Pooks  Hill  Road, 
Bethesda,  MD,  20814  vtrhich  was 
published  in  the  Federal  Register  on 
October  3,  2003,  FR67;  192;57473- 
57474. 

The  meeting  will  be  held  at  the 
Bethesda  Marriott  Suites  at  6711 
Democracy  Blvd.,  Bethesda,  Maryland. 
The  meeting  is  closed  to  the  public. 

Dated:  November  20,  2003. 
LaVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29479  Filed  11-25^03;  8:45  am] 
MUMO  COOe'414O-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaMonw  Niallliiles  of  HeaWi 

NaHonw  Miatiliilea  of  AHerny  and 

I!  NeMoe  of  Closed 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amend  >d  (5  U.S.C.  Appendix  2),  notice 
is  here  ly  given  of  the  following 
meetin  >. 

The  :  aeeting  will  be  closed  to  the 
public  n  accordance  with  the 
provisi  ans  set  forth  in  sections 
552b(c  (4)  and  552b(c)(6),  Title  5  U.S.C!, 
as  ame  ided.  The  grant  applications  and 
the  disi  :ussions  could  disclose 
confid<  ntial  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Noma  of  Committee:  National  Institute  of 
Allergy  end  Infectious  Diseases  Special 
Emphaas  Panel,  Vaccine  Development  and 
Immun^y:  Adjuvants  and  TLR. 

Dafe.pecember  16,  2003. 

rimejl:30  p.m.  to  4:30  p.m. 

Agenaa:  To  review  and  evaluate  grant 
applicapons. 

Plac^  6700-B  Rockledge  Drive,  3134, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call).    1 

Contact  Person:  Nancy  B.  Saunders,  PhD,  - 
Scientiic  Review  Administrator,  Scientific 
Review  [Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  Room  3134, 
B70O-B  Rockledge  Drive,  MSC  7616, 
Bethescfe,  MD  20892-7616,  (301)  435-3559, 
nsl2(}v^nih.gov. 

(Catalogue  of  Federal  Domestic  Assistant 
Program  Nos.  93.855,  Allergy,  Inununology, 
and  Traisplantation  Research;  93.856, 
Microbtology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 

LaVemL  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Comminee  Policy. 

[FR  Dod.  03-29481  Filed  11-25-03;  8:45  am] 

BILUNG  (OOE  414(M)1-M 

i 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


NatioriBi  institutes  of  Health 

National  Institutes  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetir  g 

Pursuant  to  section  10(d)  of  the 
FedeK  I  advisory  Committee  Act,  as 
amenc  3d  (5  U.S.C.  Appendix  2),  notice 
is  here  ay  given  of  the  following 


meetii  g 

The 
public 
provis 


meeting  will  be  closed  to  the 
in  accordance  with  the 
ons  set  forth  in  sections 
552b(d)(4)  and  552b(c)(6),  Titie  5  U.S.C, 
as  ame  nded.  The  grant  applications  and 
the  dis  cussions  could  disclose 
confid  jntial  trade  secrets  or  commercial 
propel  ty  such  as  patentable  material, 
and  pc  rsonal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Institutional 
Training  Applications  (T32s). 

Date:  December  17,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace.  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709,  (Telephone  Conference  Call). 

Contact  Person:  Leroy  Worth,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30/Room  3171,  Research 
Triangle  Park,  NC  27709,  919/541-0670, 
worth@niebs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  fi-om 
Environmental  Exposiu^s;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health.  HHS) 

Dated:  November  19,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-29482  Filed  11-25-03;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Titie  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Malaria  Vaccines:  Clinical 
Research  &  Trial  Sites  in  Endemic  Areas. 

Date:  December  18.  2003.  • 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Marriott  Wardman  Park  Washington 
DC  Hotel.  2660  Woodley  Road,  NW., 
Washington,  DC  20008. 

Contact  Person:  Lynn  Rust,  PHD,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities, 
National  Institutes  of  Health/NIAID,  6700B 
Rockledge  Drive,  MSC  7616.  Bethesda,  MD 
20892-7616,  301-496-2550,  Ir228v®nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29483  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Biodefense  and  Emerging 
Infectious  Disease  Research  Opportunities. 

Date:  December  15.  2003. 

riDie:  10  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda.  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Hagit  S.  David.  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 


Activities,  National  Institutes  of  Health/ 
NIAID,  6700B  Rockledge  Drive,  MSC  7616. 
Bethesda,  MD  20892-7616.  301-402-4596. 
hdavid@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Biodefense  and  Emerging 
Infectious  Disease  Research  Opportunities 

Date:  December  15,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda,  MD  20817,  (Telephone  Conference 
Call). 

Contact  Person:  Hagit  S.  David,  PHD. 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities.  National  Institutes  of  Health/ 
NIAID,  6700B  Rockledge  Drive,  MSC  7616. 
Bethesda,  MD  20892-7616.  301-402-4596, 
hdavid@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  November  19,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-29484  Filed  11-25-03;  8:45  am] 

WLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Unsolicited  POl. 

Date:  December  12,  2003. 

Time:  1:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700.  6700B  Rockledge  Drive, 


Bethesda.  MD  20817.  (Telephone  Conference 
Call). 

Contact  Person:  Cheryl  K.  Lapham,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program.  National  Institute  of  Allergy 
and  Infectious  Diseases,  DEA/NIH/DHHS, 
6700-B  Rockledge  Drive,  MSC  7616.  Room 
3127,  Bethesda,  MD  20892-7616,  301-402- 
4598,  clapham@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.8S6> 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  Novemt>er  19,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-29485  Filed  11-25-03;  8:45  am] 

WLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Tropical  Disease  Research 
Units. 

Date:  December  15-17,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Wardman  Park  Washington 
DC  Hotel,  2660  Woodlev  Road,  NW.. 
Washington,  DC  2000B.' 

Contact  Person:  Adriana  Costero,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Program.  National  Institute  of  Allergy 
and  Infectious  Diseases/NIH/DHHS,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-2761,  301-451-4573, 
acostero@niaid.nih.gov. 

Name  of  Committee:  National' Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Unsolicited  Renewal. 

Date:  December  15,  2003. 

Time:  12  p.m.  to  2  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Wardman  Park  Washington 
DC  Hotel.  2660  Woodley  Road,  NW., 
Washington,  DC  20008. 

Contact  Person:  A(kiana  Costero,  PhO., 
Scientific  Review  Administrator,  Scientific 
Review  Program,  National  Institute  of  Allergy 
and  Infectious  Diseases/NIH/DHHS,  6700-B 
Rockledge  Drive.  MSC  7616.  Bethesda.  MD 
20892-2761,  301-451-4573, 
acostero@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
«nd  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 

LaVenie  Y.  Stringfield, 

Director,  Office  of  Federai  Advisory 
Committee  Policy. 

(FR  Doc.  03-29486  Filed  11-25-03;  8:45  am] 

■LUNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaUonaMnstitutes  of  HMiltti 

National  Instltuta  of  Allergy  and 
Infadaoua  Diaeaaas;  Notica  of  Cloaad 
MaaUng 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAID. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  woidd  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIAID. 

Date:  December  8-10,  2003. 

Time:  December  8,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  12441  Parklawn  Drive,  Twinbrook  n 
GonflBTence  Room,  Rockville,  MD  20852. 

Time:  December  9,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  12441  Paridawn  Drive,  Twinbrook  n 
Conference  Room,  Rockville,  MD  20852, 

Hune:  Deconber  10,  2003, 8  ajm.  to  12  p.m. 


Ageimia:  To  review  and  evaluate  personal 
qualifioations  and  performance,  and 
compe^nce  of  individual  investigators. 

Plac0: 12441  Parklawn  Drive,  Twinbrook  n 
Conferince  Room,  Rockville,  MD  20852. 

Cont  Id  Person:  Thomas  J.  Kindt,  Phd, 
Directo  r.  Division  of  Intramural  Research, 
Nation!  1  Inst,  of  Allergy  &  Infectious 
EKsease  s.  Building  10,  Room  4A31,  Bethesda, 
MD  201  92,  301  496-3006,  tk9c@niK.gov. 

This  lotice  is  being  published  less  than  15 
days  pr  or  to  the  meeting  due  to  the  timing 
limitati  sns  imposed  by  the  review  and 
fundinj  cycle. 

(Catalo]  ;ue  of  Federal  Domestic  Assistance 
Prograi  i  Nos.  93.855.  Allergy,  Immunology, 
and  Tn  nsplantation  Research;  93.856, 
Microb  ology  and  Infectious  Diseases 
Researc  ii.  National  Institutes  of  Health,  HHS) 

LaVem  i  Y.  Stringfield,      . 

Directo, .  Office  of  Federal  Advisory 
Commi  tee  Policy. 

[FR  Do( .  03-29487  Filed  11-25-03;  8:45  am] 

BILLING  I  :OOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonbl  Inatltutea  of  Health 

Nationpl  inatitute  of  Allergy  and 
Infecti4u8  Diaeaaes;  Notice  of  Cloaed 
Meetinji 

Purs  lant  to  section  10(d)  of  the 
Federa  Advisory  Comniittee  Act,  as 
amend  id  (5  U.S.C.  appendix  2),  notice 
is  here  )y  given  of  the  following 
meetin ;. 

The  1  neeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisipns  set  forth  in  sections 
552b(c|(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applic^ions,  the  disclosiu-e  of  which 
would  Constitute  a  clearly  unwarranted 
invasicBi  of  personal  privacy. 

Nam^  of  Committee:  National  Institute  of 
Allergy  find  Infectious  Diseases  Special 
Emphaas  Panel,  AIDS  Clinical  Database. 

Date;  December  11,  2003. 

Timeil  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Placei  National  Institutes  of  Health, 
Roclded^e  6700,  6700B  Rockledge  Drive, 
Bethesdfi,  MD  20817  (Telephone  Conference 
Call).    T 

Contajct  Person:  Marc  L.  Lesnick,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activitits,  National  Institutes  of  Health/ 
NIAID,  $700B  Rockledge  Drive,  MSC  7616, 
Bethesda,  MD  20892-7616  (301)  496-6636, 
ml436d  inih.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Reseaith,  National  Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29488  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutea  of  Health 

National  Inatitute  of  Allergy  and 
Infectloua  DIaeaaea;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Conunittee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Pathogenesis  of 
Polyomavirus-Associated  Nephropathy. 

Date:  December  10,  2003. 

Tinie;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Ambassador  II, 
Bethesda.  MD  20814. 

Contact  Person:  Brenda  Lange-Gustafson, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  National  Institutes  of 
Health,  6700B  Rockledge  Drive.  MSC  7616, 
Bethesda,  MD  20892, 
bjustafson@niaid.nih  .gov. 
(Catalogue  of  Federal  Domestic  .\ssistant 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National Institutesof  Health,  HHS) 

Dated:  November  19,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Comnuttee  Policy. 

[FR  Doc.  03-29489  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee  Workgroup. 

Date:  January  26-27,  2004. 

Time:  8:30  a.m.  to  1  p.m. 

Agenda:  Discussion  of  activities  to  evaluate 
organization  and  function  of  the  Center  for 
Scientific  Review  process. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Karl  Malik,  PhD., 
Executive  Secretary,  Center  for  Scientific 
Review,  National  Institute  of  Health,  6701 
Rockledge  Drive,  Room  3110,  MSC  7776, 
Bethesda,  MD  20892,  (30>)  594-6806, 
malikk®csr.  nih  .gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.csr.nih.gov/drgac/drgac.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93^837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  19,  2003. 

LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Pohcy. 

[FR  Doc.  03-29475  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  414(H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federeil  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provision^  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  luiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel; 
Developmental  Factors  Associated  with 
Cognition  and  Attention. 

Date:  November  20,  2003. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20891, 
(Telephone  Conference  Call). 

Contact  Person:  Luci  Roberts,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC  7848,  Bethesda,  MD  20891,  (301)  435- 
0692,  mberlu@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Neurobiology,  Learning  and  Behavior. 

Date:  December  4.  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Dana  Plude,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3192, 
MSC  7848,  Bethesda,  MD  20892,  031-435- 
2309,  pluded@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CNNT 
02M:  Member  Conflict:  Brain  Disorders  and 
Clinical  Neurosciences  IRC. 

Date:  December  5,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW..  Washington,  DC  20037. 

Contact  Person:  William  C.  Benzing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7846,  Bethesda,  MD  20891,  (301)  435- 
1254,  benzingw@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Postpartum 
Smoking  Relapse  Prevention  and  ETS 
Control. 


Date:  December  5,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3144,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lee  S.  Maim,  MA,  JD,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0677,  mannl@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Perception, 
Memory  and  Cognitive  Processes. 

Date:  December  8,  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892.  « 

(Telephone  Conference  Call). 

Contact  Person:  Dana  Plude,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3192, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
2309,  pluded@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  NAED 
Reviewer  Conflicts. 

Date:  December  10,  2003. 

Time:  11:45  a.m.  to  1:45  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5212, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
.  1168,  montalve@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ADDT 
Special  Emphasis  Panel. 

Date:  December  12,  2003. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  ReWew  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
116B,  montalve@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
SEP  Applications. 

Date:  December  15,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Hace:  National  Institutes  of  Health,  6701 
'  Rockladge  Drive.  Bethesda.  MD  20892, 
(Telsphone  Conference  Call). 

Contact  Person:  Michael  A.  Lang,  PhD, 
Scientifu:  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265,  langm&csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Clinical 
Cancer  Immunotherapy. 

Date:  December  18,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sharon  K.  Gubanich,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  Q204, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1767,  gubanics@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SEP  to 
Review  AIDS  Applications. 

Date:  December  19,  2003. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Kenneth  A  Roebuck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
.Health,  6701  Rockledge  Drive,  Room  5214, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1166,  roebuckk@csr.nihgov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SEP  to 
Review  AIDS  Applications. 

Date:  December  19,  2003. 

rime;  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Kenneth  A  Roebuck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5214, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1166,  roebuckk@csr.nJhgov. 

Name  of  Committee:  Center  for  Scientific 
Reidew  Special  Emphasis  Panel,  SEP  to 
Review  AIDS  Applications. 

Date:  December  19,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Kenneth  A  Roebuck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5214, 
MSC  7852.  Bethesda,  MD  20892.  (301)  435- 
1186,  roebuckk@csr.nihgov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine: 
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::iinical  Research,  93.306, 93.333. 
)3.393-93.396,  93.837-93.844, 
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November  20,  2003. 
Y.  Stringfield, 
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DEPAF  TMENT  OF  HEALTH  AND 
HUMAII  SERVICES 

National  Institutes  of  Health 

Prospe  ptive  Grant  of  Exclusive 
Licens( !.-  Adenovlrus-tMsed  Vaccines 
Agains  Ebola,  Marburg,  and/or  Lassa 

AGENCYt  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


SUMMAifY:  This  is  notice,  in  accordance 
with  35JU.S.C.  209(c)(1)  and  37  CFR 
404.7(a  (l)(i),  that  the  National 
Institut  (s  of  Health  (NIH),  Department 
of  Heal  h  and  Human  Services,  is 
contem  ilating  the  grant  of  world-wide 
exclusive  license  to  practice  the 
invention  embodied  in:  (1)  U.S.  Serial 
Numbei  60/326,476,  filed  October  1, 
2001,  entitled  "Development  of  a 
Preventive  Vaccine  for  Filovirus 
Infectioji  in  Primate";  PCT  filed  (PCT/ 
US02/3b251)  on  September  24,  2002;  (2) 
U.S.  Setial  Niunber  60/068,655,  filed 
December  23, 1997,  entitled 
"Immunization  For  Ebola  Virus 
Infectioti",  PCT  filed  (PCT/US98/27364) 
on  Decinber  23, 1998,  and  U.S.  Serial 
Niunbet  09/913,909,  filed  August  17, 
2001;  (3)  U.S.  Serial  Number  60/ 
395,878,  filed  July  12,  2002,  entitled 
"Assay!  for  Assembly  of  Ebola  Virus 
Nucleoi  apsids  Inhibitors  of  Viral 
Infectio  i",  PCT  filed  on  July  12,  2003 
(PCT/U  503/21757);  and  (4)  U.S.  Serial 
Numbei  60/491,933,  filed  August  1, 
2003,  ei  ititled  "Accelerated 
Vaccination",  to  Crucell  Holland  B.V., 
having  ii  place  of  business  in  Leiden, 
The  Nelierlands.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  Unijed  States  of  America. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
January  26,  2004,  will  be  considered. 
ADORES!  lES:  Requests  for  a  copy  of  the 
patent  a  jplication,  inquiries,  comments 
and  oth'  r  materials  relating  to  the 
contem  ilated  license  should  be  directed 
to:  Susa  a  Ano,  Office  of  Technology 
Transfei ,  National  Institutes  of  Health, 
6011  ExBcutive  Boulevard,  Suite  325, 


Reckville,  MD  20852-3804;  E-mail: 
anos@od.nih.gov:  Telephone:  (301)  435- 
5515;  Facsimile:  (301)  402-0220. 

SUPPLEMENTARV  MF0RMAT10N:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  jlate  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  ef  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37CFR  404.7. 

The  above  referenced  technologies 
describe  development  of  vaccines  for 
Ebola,  Marburg,  and/or  Lassa  viruses 
using  naked  DNA  constructs,  DNA 
prime/adenovirus  boost  regimens,  and 
one-dose  administration  of  adenovirus 
vectors  encoding  the  Ebola  glycoprotein 
or  nucleoprotein.  Also  described  are 
assays  for  identification  of  compoimds 
that  inhibit  the  assembly  of  the 
nucleoprotein  (NP)  and  virion 
associated  proteins  (VP)  35  and  24,  all 
of  which  are  required  for  Ebola 
nucleocapsid  (or  virion-like  particle 
(VLP))  formation,  or  which  inhibit 
glycosylation  of  NP,  which  is  also 
necessary  for  nucleocapsid  formation. 

The  field  of  use  may  be  limited  to 
development  of  Ebola,  Marbiug,  and/ or 
Lassa  vaccines  comprising  at  least  an 
adenovirus-based  component. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  License.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  November  19,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  03-29491  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  4140-01-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Mettiods  and  Devices  for 
Intramuscular  Stimulation  of  Upper 
Airway  and  Swallowing  Muscle  Groups 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 
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SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
worldwide  license  to  practice  the 
invention  embodied  in:  E-181-2002; 
U.S.  Provisional  Patent  Application  60/ 
413,773  entitled  "Methods  and  Devices 
for  Intramuscular  Stimulation  of  Upper 
Airway  and  Swallowing  Muscle 
Groups,"  to  Medtronic,  Inc.,  a 
corporation  incorporated  imder  the  laws 
of  the  state  of  Minnesota  and  having  a 
place  of  business  at  710  Medtronic 
Parkway,  Minneapolis,  MN  55432  and 
its  wholly  owned  affiliate  Medtronic 
Xomed,  Inc.,  a  corporation  incorporated 
under  the  laws  of  the  state  of  Delaware 
and  having  a  place  of  business  at  6743 
Southpoint  Drive  North,  Jacksonville, 
FL  32216.  The  United  States  of  America 
is  an  assignee  to  the  patent  rights  of 
these  inventions. 

The  contemplated  exclusive  license 
may  be  limited  to  the  treatment  of 
dysphagia  using  the  Medtronic 
Implantable  Pulse  Generator  (IPG) 
System  but  excluding  the  use  of  devices 
and  systems  described  and  claimed  in 
U.S.  Patent  Nos.  6,185,452;  5,193,540; 
5,193,539;  5,324,316;  5,358,514. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
January  26,  2004,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Michael  A.  Shmilovich.  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  435- 
5019;  Facsimile:  (301)  402-0220;  E-mail: 
shmilovichm@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

SUPPLEMENTARY  INFORMATION:  The  patent 
application  covers  devices  and  methods 
for  intramuscular  stimulation 
(stimulation  of  the  geniohyoid, 
mylohyoid,  and  thyrohyoid  muscles)  in 
patients  with  neuromuscular  disorders. 
The  invention  provides  autonomous 
control  of  both  hyolaryngeal  elevations, 
anterior  hyoid  motion  and  opening  of 
the  upper  esophageal  sphincter  for 
swallowing,  vocalization  and  speech. 
Primarily,  the  technology  allows  self- 
stimulation  of  swallowing  and  can 
return  oral  feeding  to  dysphagia 
patients.  Electrodes  are  attached  to  the 


appropriate  muscidature  of  the  neck  and 
an  electrode  stimulator  or  subcutaneous 
signal  generator  modulates  electrostatic 
pulses  through  the  electrodes  that  cause 
the  attached  muscles  to  contract  thus 
simulating  natural  swallowing  or 
vocalization  depending  on  placement. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  fi-om  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argimient  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  November  19,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
(FR  Doc.  03-29490  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Notice  of  intent  To  Request  Approval 
From  the  Office  of  Management  and 
Budget  (OMB)  for  the  Renewal  of  a 
Public  Collection  of  Information; 
Aircraft  Operator  Security 

AGENCY:  Transportation  Security 
Administration  (TSA).  DHS. 
ACTION:  Notice. 

SUMMARY:  TSA  invites  public  comment 
on  the  information  collection 
requirement  abstracted  below  that  will 
be  submitted  to  OMB  for  renewal  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Send  your  comments  by  January 
26, 2004. 

ADDRESSES:  Conrad  Huygen,  Privacy  Act 
Officer,  Information  Management 
Programs,  TSA  Headquarters,  West 
Tower  412-S,  TSA-17,  601  S.  12th 
Street,  Arlington,  VA  22202-4220; 
telephone  (571)  227-1954;  facsimile 
(571)  227-2912. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
ADDRESSES,  above. 


SUPPLEMENTARY  MFORMAIKM:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (44  U.S.C.  3501, 
et  seq.),  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  valid  OMB  control 
number.  Therefore,  in  preparation  for 
submission  of  clearance  of  the  following 
information  collection,  TSA  solicits 
comments  in  order  to — 

(1)  Evaluate  whether  the  proposed  . 
information  requirement  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

TSA  is  seeking  to  renew  information 
collection  request  number  1652-0003, 
which  was  originally  obtained  by  the 
Federal  Aviation  Administration  (FAA) 
to  ensure  compliance  with  the  standards 
that  were  developed  and  implemented 
at  14  CFR  part  108.  The  Aviation  and 
Transportation  Security  Act  of  2001 
(ATSA),  Pub.  L.  107-71.  transferred  the 
responsibility  for  civil  aviation  security 
bom  the  FAA  to  TSA.  In  February  2002, 
TSA  implemented  aircraft  operator 
security  standards  at  49  CFR  part  1544, 
while  14  CFR  part  108  was  repealed. 
This  regtdation  requires  aircraft 
operators  to  maintain  and  update  their 
security  programs  for  inspection  by  TSA 
to  ensiu%  security,  safety,  and  regulatory 
compliance.  TSA  estimates  the  83 
respondent  air  carriers  will  carry  a 
burden  of  43,160  hours  per  year  and 
encourages  all  interested  parties  to 
comment  on  this  burden  estimate. 

Issued  in  Arlington,  Virginia,  on  November 
21,  2003. 

Susan  T.  Tracey.  '  - 

Deputy  Chief  Administrative  Officer. 

[FR  Doc.  03-29578  Filed  11-25-03;  8:45  amj 

BILUNG  CODE  4910-62-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Statement  of  Rndings:  Shhnwits  Band 
of  the  Paiute  Indian  Tribe  of  Utah 
Water  Rights  Settlement  Act 

AGENCY:  Office  of  the  Secretary,  hiterior 
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action:  Notice  of  statement  of  findings 
in  accordance  with  Public  Law  106-263. 

SUMMARY:  The  Secretary  of  the  Interior 
is  causing  this  notice  of  Statement  of 
Findings  to  be  published  as  required  by 
section  J4  of  the  Shivwits  Band  of  the 
Paiute  Indian  Tribe  of  Utah  Water 
Rights  Settlement  Act  (Settlement  Act), 
Pub.  L.  106-263.  114  Stat.  737,  746-47. 
The  publication  of  this  notice  causes  the 
waiver  and  release  of  certain  claims  to 
become  effective  as  required  to 
implement  the  Settlement. 
DATES:  In  accordance  with  section  14  of 
the  Settlement  Act,  the  waiver  and 
release  of  claims  described  in  section 
9(b)  of  the  Settlement  Act  are  effective 
on  November  26,  2003. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Ms.  Catherine 
Wilson,  Shivwits  Band  of  the  Paiute 
Indian  Tribe  of  Utah  Water  Rights 
Settlement  Act  Implementation  Team 
Chairperson,  Bureau  of  Indian  Affairs, 
Western  Regional  Office,  400  North  5th 
Street,  MS-420,  Phoenix.  Arizona. 
85004. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Catherine  Wilson,  602-379-6789. 
SUPPLEMENTARY  INFORMATION:  The 
purposes  of  the  Settlement  Act  are: 

(1)  To  achieve  a  fair,  equitable,  and 
final  settlement  of  all  claims  to  water 
rights  in  t^e  Santa  Clara  River  for  the 
Shivwits  Band,  and  the  United  States 
for  the  benefit  of  the  Shivwits  Band; 

(2)  To  promote  the  self-determination 
and  economic  self-sufficiency  of  the 
Shivwits  Band,  in  part  by  providing 
funds  to  the  Shivwits  Band  for  its  use 
in  developing  a  viable  reservation 
economy; 

(3)  To  approve,  ratify,  and  confirm  the 
St.  George  Water  Reuse  Project 
Agreement,  the  Santa  Clara  Project 
Agreement,  and  the  Settlement 
Agreement,  and  the  Shivwits  Water 
Right  described  therein; 

(4)  To  authorize  the  Secretary  of  the 
Interior  to  execute  the  St.  George  Water 
Reuse  Project  Agreement,  the  Santa 
Clara  Project  Agreement,  and  the 
Settlement  Agreement,  and  to  take  such 
actions  as  are  necessary  to  implement 
these  agreements  in  a  manner  consistent 
with  the  Settlement  Act:  and 

(5)  To  authorize  the  appropriation  of 
funds  necessary  for  implementation  of 
the  St.  George  Water  Reuse  Project 
Agreement,  the  Santa  Clara  Project 
Agreement,  and  the  Settlgment 
Agreement. 

Statement  of  Findings 

As  required  by  section  14  of  the 
Settlement  Act,  I  find  as  follows: 

1.  The  funds  authorized  by  sections 
11(b)  and  11(c)  of  the  Settlement  Act 


en  appropriated  and  deposited 
!  Shivwits  Band  Trust  Fimd; 
ke  funds  authorized  by  section 
t  the  Settlement  Act  have  been 
iriated; 

3.  Tl  le  St.  George  Water  Reuse  Project 
Agreei  lent  has  been  modified,  to  the 
extent  it  was  in  conflict  with  the 
Settler  lent  Act,  and  is  effective  and 
enforc(  lable  according  to  its  terms; 

4.  Tlie  Santa  Clara  Project  Agreement 
has  be  n  modified,  to  the  extent  it  was 
in  con  lict  with  the  Settlement  Act.  and 
is  effec  five  and  enforceable  according  to 
its  tern  is; 

5.  Tl  e  Settlement  Agreement  has  been 
modifi  5d,  to  the  extent  it  was  in  conflict 
with  tt  e  Settlement  Act.  and  is  effective 
and  en  brceable  according  to  its  terms; 

6.  Tt  e  State  Engineer  of  Utah  has 
taken  a  11  actions  and  approved  all 
applies  tions  necessary  to  implement  the 
provisibns  of  the  St.  George  Water  Reuse 
Agreeiient,  the  Santa  Clara  Project 
Agreen  lent,  and  the  Settlement 
Agreeiient.  from  which  no  further 
appeal*  may  be  taken;  and 

7.  Tt  e  District  Court  of  the  Fifth 
Judicia  District  in  Washington  County, 
Utah,  1:  as  entered  a  judgment  and 
decree  confirming  the  Shivwits  Water 
Right  ii  I  the  Virgin  River  Adjudication 
puTsua  It  to  Utah  Rule  of  Civil 
Proced  ire  54(b),  that  confirms  the 
Shivwi  :s  Water  Right  and  is  final  as  to 
all  parties  to  the  Santa  CFara  Division  of 
the  Virgin  River  Adjudication  and  from 
which  10  further  appeals  may  be  taken, 
which  he  United  States  and  Utah  find 
is  cons  stent  in  all  material  aspects  with 
the  Set  lement  Agreement  and  with  the 
proposi  (d  judgment  and  decree  agreed  to 
by  the  ;  larties  to  the  Settlement 
Agreen  ent. 

Dated 
Gale  A 

SecretaAr 
[FR  Doc, 

BILUNG 


November  21,  2003. 
siorton, 

03-29583  Filed  11-25-Q3;  8:45  am] 

4310-01-M 


CODE 


DEPAF  TMENT  OF  THE  INTERIOR 

Fish  aid  Wildlife  Service 

Notice  j>f  Intent  To  Revise  a 
Compr  ihensive  Conservation  Plan  and 
Associi  ited  Environmental  Impact 
Statemi  »nt  for  the  lzembel(  National 
Wlldllfa  Refuge,  Cold  Bay,  AK 

AGENCyI  Fish  and  Wildlife  Service, 
Departiiient  of  the  Interior. 
ACTION:  Notice  of  intent. 


SUMMAI^:  This  notice  advises  the  public 
that  the!  U.S.  Fish  and'Wildlife  Service 
iServica)  intends  to  gather  information 
necessa  ry  to  revise  the  Cdmprehensive 


Conservation  Plan  (Plan)  and  an 
associated  Environmental  Impact 
Statement,  pursuant  to  the  National 
Environmental  Policy  Act  and  its 
implementing  regulations,  for  the 
Izembek  National  Wildlife  Refuge, 
which  includes  the  Unimak  Island  unit 
of  the-Alaska  Maritime  National 
Wildlife  Refuge  and  the  North  Creek 
and  Pavlof  units  of  Alaska  Peninsula 
National  Wildlife  Refuge,  headquartered 
in  Cold  Bay,  Alaska.  The  Service  is 
furnishing  this  notice  in  compliance 
with  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966.  as 
amended,-and  with  Service  planning 
policy  to  advise  other  agencies  and  die 
public  of  our  intentions  and  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  addressed  in  the 
environmental  documents. 

Special  mailings,  newspaper  articles, 
and  other  media  announcements  will 
inform  people  of  opportunities  to 
provide  written  input  throughout  the 
planning  process.  Public  meetings  will 
be  held  in  communities  near  the  Refuge 
[e.g..  Cold  Bay,  King  Cove,  False  Pass, 
Sand  Point,  and  Nelson  Lagoon)  and  in 
the  city  of  Anchorage.  The  Draft  and 
Final  Plans  and  associated 
Environmental  Impact  Statement  will  be 
available  for  viewing  and  downloading 
at  www.r7.fws.gov/planning. 
ADDRESSES:  Address  comments, 
questions,  and  requests  to  Maggi  Arend, 
Planning  Team  Leader,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Rd. 
MS-231,  Anchorage,  AK  99503  or 
fw7_lzembek_planning^fws.gov. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Maggi  Arefid,  Planning  Team  Leader, 
US  Fish  and  Wildlife  Service,  1011  East 
Tudor  Rd.,  MS-231,  Anchorage,  AK 
99503  or 

fw7_lzembek_planning@fws.gov. 
Additional  information  concerning  the 
Plan  can  be  found  at  http:// 
www.r7.fws.gov/planning  and 
concerning  the  Refuge  at  http:// 
refuges.fws.gov. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law  (National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997 
(Administration  Act)  [16  U.S.C.  668dd— 
668ee]),  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  Comprehensive  Conservation 
Plan.  Section  304(g)  of  die  Alaska 
National  Interest  Lands  Conservation 
Act  (Pub.  L.  96-487,  94  Stat.  2371)  also 
directs  that  these  plans  be  prepared.  The 
Plan  guides  management  decisions  and 
identifies  Refuge  goals,  long-range 
objectives,  and  strategies  for  achieving 
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Refuge  purposes.  During  the  planning 
process,  the  planning  team  reviews  a 
wide  range  of  Refuge  administrative 
requirements,  including  conservation  of 
the  Refuge's  fish  and  wildlife 
populations  and  habitats  in  their  natural 
"diversity;  facilitation  of  subsistence  use 
by  local  residents  and  access  for 
traditional  recreational  activities;  and 
conservation  of  resource  values, 
including  cultural  resources, 
wilderness,  and  wild  rivers.  The  final 
revised  Plan  will  detail  the  programs, 
activities,  and  measiires  necessary  to 
best  administer  the  Refuge  to  protect 
these  values  and  to  fulfill  Refuge 
purposes.  The  Comprehensive 
Conservation  Plan  and  associated 
Environmental  Impact  Statement  will 
describe  and  evaluate  a  range  of 
reasonable  alternatives  and  the 
anticipated  impacts  of  each.  Public 
input  into  the  planning  process  is 
essential. 

The  Plan  will  provide  other  agencies 
and  the  public  with  information  to 
facilitate  understanding  of  the  desired 
conditions  for  the  Refuge  and  how  the 
Service  will  implement  management 
strategies. 

The  Service  will  prepare  an 
Environmental  Impact  Statement  in 
accordance  with  procedures  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370d). 

The  Izembek  National  Wildlife  Refuge 
(417,533  acres)  and  the  North  Creek 
(8,452  acres)  and  Pavlof  (1,447,264 
acres)  units  of  the  Alaska  Peninsida 
National  Wildlife  Refuge  are  located  at 
the  westernmost  tip  of  the  Alaska 
Peninsula.  The  1,008, 69 7-acre  Unimak 
Island  (the  eastenmiost  Aleutian  Island 
of  the  Alaska  Maritime  National 
Wildlife  Refuge)  lies  across  the  Isanotski 
Strait. 

To  the  north  of  the  Izembek  Refuge  is 
the  Bering  Sea;  to  the  south  is  the 
Pacific  Ocean.  The  Alaska  Peninsula  is 
dominated  by  the  rugged  Aleutian 
Range,  part  of  the  Aleutian  arc  chain  of 
volcanoes.  Landforms  include 
moimtains,  active  volcanoes,  U-shaped 
valleys,  glacial  moraines,  low  tvmdia 
wetlands,  lakes,  sand  dunes,  and 
lagoons.  Elevations  range  from  sea  level 
to  the  9,372-foot  Shishaldin  Volcano. 
Several  major  lagoons  are  within  the 
Refuse  boimdary.  These  lagoons  contain 
some  of  the  world's  largest  eelgrass 
beds.  The  lagoons  are  imder  the  ^ 

jurisdiction  of  the  State  of  Alaska. 
Izembek  Lagoon  is  designated  the 
Izembek  State  Game  Refuge.  Birds  from 
all  over  the  Arctic  funnel  through 
Izembek  Refuge  each  fall  on  their  way 
to  wintering  groiuids  throughout  the 
world.  More  than  98  percent  of  the 


world's  Pacific  black  brant  use  Izembek 
Lagoon  as  a  staging  area  for  their  fall 
migration  to  Mexico.  Other  birds  that 
use  the  Refuge  include  golden  plovers, 
ruddy  tumstones,  western  sandpipers, 
tundra  swans,  Steller's  eiders  and 
emperor  geese.  The  Refuge  also  is  home 
to  large  concentrations  of  brown  bears 
and  other  large  mammals  such  as 
caribou  and  wolves.  The  red,  pink, 
chiun,  and  silver  salmon  that  use  the 
waters  within  the  refuge  enrich  the 
entire  ecosystem  with  the  nutrients  they 
bring  from  the  sea.  The  Refuge  also  has 
a  rich  human  history,  from  ancient 
settlements  of  Alaska  Natives,  through    - 
the  18th  and  19th  centiuy  Russian  fur 
traders,  to  a  World  War  n  outpost. 

The  Alaska  National  Interests  Land 
Conservation  Act  of  1980,  Section 
302(1)  and  303(1  and  3)  sets  forth  the 
following  major  piuposes  for  which  the 
Izembek  Refuge  was  established  and  is 
to  be  managed: 

[Izembek]  To  conserve  fish  and  wildlife 
populations  and  habitats  in  their  natural 
diversity  including,  but  not  limited  to, 
waterfowl,  shorebirds  and  other  migratory 
birds,  brown  bears  and  salmonoids; 

[Alaska  Peninsula]  To  conserve  fish  and 
wildlife  populations  and  habitats  in  their 
natural  diversity  including,  but  not  limited 
to,  brown  bears,  the  Alaska  Peninsula  caribou 
herd,  moose,  sea  otters  and  other  marine 
mammals,  shorebirds  and  other  migratory 
birds,  raptors,  including  bald  eagles  and 
peregrine  falcons,  and  salmonoid  and  other 
fish; 

[Alaska  Maritime]  To  conserve  fish  and 
wildlife  populations  and  habitats  in  their 
natural  diversity,  including,  but  not  limited 
to,  marine  mammals,  marine  birds  and  other 
migratory  birds,  the  marine  resources  upon 
which  they  rely,  bears,  caribou,  and  other 
mammals; 

To  fulfill  the  international  treaty 
obligations  of  the  United  States  with  respect 
to  fish  and  wildlife  and  their  habitats; 

To  provide,  in  a  manner  consistent  with 
the  purposes  set  forth  above,  the  opporttmity 
for  continued  subsistence  uses  by  local 
residents;  and 

To  ensure,  to  the  maximum  extent 
practicable  and  in  a  manner  consistent  with 
the  purposes  set  forth  above,  water  quality 
and  necessary  water  quantity  within  the 
Refuge;  and 

[Alaska  Maritime]  To  provide,  in  a  manner 
consistent  with  the  purposes  set  forth  above, 
a  program  of  national  and  international 
scientific  research  on  marine  resources. 

The  Comprehensive  Conservation 
Plan  for  Izembek  National  Wildlife 
Refuge  was  completed  in  1985.  It  is 
being  revised  consistent  with  Section 
304(g)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  and  U.S.  Fish  and  Wildlife 
Service  planning  policy. 


Dated:  November  7,  2003. 
Rowan  Gould, 

Regional  Director,  U.S.  Fish  and  Wildlife 

Service.  Anchorage,  Alaslca. 

[FR  Doc.  03-29304  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4S10-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Revise  a 
Comprehensive  Conservation  Plan 
Associated  Environmental  Impact 
Statement  for  the  Kanutl  National 
WIMIHe  Refuge.  FairtMnlis,  AK 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent. 


SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  revise  the  Comprehensive 
Conservation  Plan  (Plan)  and  to  develop 
an  Environmental  Impact  Statement, 
pursuant  to  the  National  Environmental 
Policy  Act  and  its  implementing 
regulations,  for  the  Kanuti  National 
Wildlife  Refuge.  The  Service  is 
furnishing  this  notice  in  compliance 
with  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966,  as 
amended,  and  with  Service  planning 
policy  to  advise  other  agencies  and  die 
public  of  our  intentions  and  to  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  addressed  in  the 
environmental  documents. 

Special  mailings,  newspaper  articles, 
and  other  media  annoimcements  will 
infonn.  people  of  opportimities  to 
provide  written  input  throughout  the 
planning  process.  Public  meetings  will 
be  held  in  commimities  near  the  refuge 
[e.g..  Settles,  Evansville,  Allakaket, 
Alatna,  Coldfoot,  Hughes,  and 
Fairbanks). 

The  draft  and  final  Plans  and 
associated  Environmental  Impact 
Statement  will  be  available  for  viewing 
and  downloading  at  www.r7.fws,gov/ 
planning. 

ADDRESSES:  Address  comments, 
questions,  and  requests  for  further 
information  to  Peter  Wikoff,  Planning 
Team  Leader,  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Rd.  MS-2i31, 
Anchorage,  AK  99503  or 
fw7_kanuti_planning@fws.gov. 

FOR  FURTHER  INFORMATXM,  CONTACT: 
Peter  Wikoff,  Plaiming  Team  Leader, 
U.S.  Fish  and  Wildlife  Service,  1011 
East  Tudor  Rd.  MS-231,  Anchorage,  AK 
99503  or  fw7_kanati_planning@fws.gov. 
Additional  information  concerning  the 
plan  can  be  found  at  http:// 
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www.r7.fws.gov/planning  and 
concerning  the  refuge  at  http:// 
refuges.fws.gov. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law  (National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997 
(Administration  Act)  (16  U.S.C.  668dd- 
668ee]],  the  Service  is  to  manage  all 
lands  within  the  National  Wildlife 
Refuge  System  in  accordance  with  an 
approved  Comprehensive  Conservation 
Plan.  Section  304(g)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (Pub.  L.  96-^87,  94  Stat.  2371)  also 
directs  that  these  plans  be  prepared.  The 
Plan  guides  management  decisions  and 
identifies  Refuge  goals,  long-range 
objectives,  and  strategies  for  achieving 
Refuge  purposes.  Chiring  the  planning 
process,  the  planning  team  reviews  a 
wide  range  of  Refuge  administrative 
requirements,  including  conservation  of 
the  refuge's  fish  and  wildlife 
populations  and  habitats  in  their  natural 
diversity;  facilitation  of  subsistence  use 
by  local  residents  and  access  for 
traditional  recreational  activities;  and 
conservation  of  resource  values, 
including  cidtural  resources, 
wilderness,  and  wild  rivers.  The  final 
revised  Plan  will  detail  the  programs, 
activities,  and  measures  necessary  to 
best  administer  the  Refuge  to  protect 
these  values  and  to  fulfill  Refuge 
purposes.  In  this  Comprehensive 
Conservation  Plan  and  associated 
Environmental  Impact  Statement,  the 
Service  will  describe  and  evaluate  a 
range  of  reasonable  alternatives  and  the 
anticipated  impacts  of  each.  Public 
input  into  the  planning  process  is 
essential. 

The  Plan  will  provide  other  agencies 
and  the  public  with  information  to 
facilitate  imderstanding  of  the  desired 
conditions  for  the  Refuge  and  how  the 
Service  will  implement  management 
strategies. 

The  Service  will  prepare  an 
Environmental  Impact  Statement  in 
accordance  with  procedures  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370d). 
,  The  Kanuti  National  Wildlife  Refuge 
lies  on  the  Arctic  Circle  about  100  miles 
south  of  the  Brooks  Range  and  150  miles 
northwest  of  Fairbanks,  Alaska.  The 
Refuge  lies  in  a  basin  formed  by  the 
Koyukuk  and  Kanuti  rivers  and 
encompasses  approximately  1.6  million 
acres.  The  Refuge  landscape  consists  of 
rolling  hills,  wetlands,  ponds,  and 
streams.  It  supports  waterfowl, 
forbearers.  wolves,  moose,  daribou,  and 
bears. 


The  Alaska  National  Interests  Land 
Conservation  Act  (ANILCA)  of  1980 
(Sectioh  302[4l(BI)  established  the 
Refuge  and  stated  that  the  purposes  for 
which  the  Kanuti  Refuge  was 
established  and  would  be  managed 
includ^: 

(i)  T(^  conserve  fish  and  wildlife 
populations  and  habitats  in  their  natural 
diversity  including,  but  not  limited  to, 
white-tfonted  geese  and  other  waterfowl 
and  migratory  birds,  moose,  caribou 
(including  participation  in  coordinated 
ecologital  studies  and  management  of 
the  Wei  item  Arctic  caribou  herd),  and 
furbear  srs; 

(ii)  T )  fulfill  the  international  treaty 
obligati  an  of  the  United  Sates  with 
respect  to  fish  and  wildlife  and  their 
habitat:  ; 

(iii)  1  o  provide,  in  a  manner 
consisti  !nt  with  the  purposes  set  forth  in 
subpari  graphs  (i)  and  (ii),  the 
opporti  nity  for  continued  subsistence 
uses  by  local  residents;  and 

(iv)  1 0  ensure,  to  the  maximum  extent 
practia  ble  and  in  a  manner  consistent 
with  thi  (  purposes  set  forth  in  paragraph 
(i),  wat(  T  quality  and  necessary  water 
quantit '  within  the  refuge. 

The  C  omprehensive  Conservation 
Plan  foi  Kanuti  was  completed  in  1987. 
It  is  bei  ig  revised  consistent  with 
Section  304(g)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  the 
Nations  1  Wildlife  Refuge  System 
Improvi  iment  Act  of  1997,  and  Service 
plannin  g  policy. 

Dated:  November  7,  2003.       * 
Rowan  Gould, 

Regionai Director,  U.S.  Fish  and  Wildlife 
Service, ,  \nchorage,  Alaska. 
(FR  Doc.  03-29302  Filed  11-25-03;  8:45  am) 
BILUNG  O  >DE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  an  J  Wildlife  Service 

Notice  <  )f  Intent  To  Revise  a 
Compn  hensive  Conservation  Plan  and 
Assocli  ted  Environmental  Impact 
Statenu  mt  for  the  Kenai  National 
Wildlife  Refuge,  Soidotna,  AK 

agency;  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  NJotice  of  intent. 


SUMMArV:  This  notice  advises  the  public 
that  thejU.S.  Fish  and  Wildlife  Service 
(Service  |  intends  to  gather  information 
necessai  y  to  revise  the  Comprehensive 
Conserv  ation  Plan  (Plan)  and  an 
associat  jd  Environmental  Impact 
Stateme  it,  pursuant  to  the  National 
Environ  nental  Policy  Act  and  its 
implemi  snting  regulations,  for  the  Kenai 


National  Wildlife  Refuge,  Soidotna, 
Alaska.  The  Service  is  furnishing  this 
notice  in  compliance  writh  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966,  as  amended,  and  with 
Service  planning  policy  to  advise  other 
agencies  and  the  public  of  our 
intentions  and  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
addressed  in  the  environmental 
documents. 

Special  mailings,  newspaper  articles, 
and  other  media  announcements  will 
inform  people  of  opportunities  to 
provide  written  input  throughout  the 
plaiming  process.  Public  meetings  will 
be  held  in  communities  near  the  Refuge 
(e.g..  Cooper  Landing,  Soidotna, 
Seward,  and  Homer)  and  in  the  city  of 
Anchorage.  The  Draft  and  Final  Plans 
and  associated  Environmental  Impact 
Statement  will  be  available  for  viewing 
and  downloading  at  http:// 
www.r7.fws.gov/planning. 
ADDRESSES:  Address  comments, 
questions,  and  requests  to~Rob 
Campellone,  Planning  Team  Leader, 
U.S.  Fish  and  Wildlife  Service,  1011 
East  Tudor  Rd.,  MS-231,  Anchorage. 
AK  99503,  or 
fw7_kenai_planning@fws.gov. 

FOR  FURTHER  INFORMATION,  CONTACT:  Rob 

Campellone,  Planning  Team  Leader, 
U.S.  Fish  and  Wildlife  Service,  1011 
East  Tudor  Rd.  MS-231,  Anchorage,  AK 
99503  OT  fw7_kenai_planning@fws.gov. 
Additional  information  concerning  the 
Plan  can  be  found  at  http:// 
www.r7.fws.gov/planning  and 
concerning  the  Refuge  at  http:// 
refuges.fws.gov. 

SUPPLEMENTARY  INFORMATION:  By  Federal 
law  (National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997 
(Administration  Act)  [16  U.S.C.  668dd- 
668ee]),  all  lands  within  the  National 
Wildlife  Refuge  System  are  to  be 
managed  in  accordance  with  an 
approved  Comprehensive  Conservation 
Plan.  Section  304(g)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (Pub.  L  96-487,  94  Stat.  2371)  also 
directs  that  these  plans  be  prepared. 
During  the  planning  process,  the 
planning  team  reviews  a  wide  range  of 
Refuge  administrative  requirements, 
including  conservation  of  the  Refuge's 
fish  and  wildlife  populations  and 
habitats  in  their  natural  diversity; 
facilitation  of  subsistence  use  by  local 
residents  and  access  for  traditional 
recreational  activities;  and  conservation 
of  resource  values,  including  cultural 
resources,  wilderness,  and  wild  rivers. 
The  final  revised  Plan  will  detail  the 
programs,  activities,  and  measures 
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necessary  to  best  administer  the  Refuge 
to  protect  these  values  and  to  fulfill 
Refuge  purposes.  The  Comprehensive 
Conservation  Plan  and  associated 
Environmental  Impact  Statement  will 
describe  and  evaluate  a  range  of 
reasonable  alternatives  and  the 
anticipated  impacts  of  each.  Public 
input  into  the  planning  process  is 
essential. 

The  Plan  will  provide  other  agencies 
and  the  public  with  information  to 
facilitate  understanding  of  the  desired 
conditions  for  the  Refuge  and  how  the 
Service  will  implement  management 
strategies. 

The  Service  will  prepare  an 
Environmental  Impact  Statement  in 
accordance  with  procedures  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370d). 

The  Kenai  National  Wildlife  Refuge 
covers  approximately  two  million  acres, 
roughly  equivalent  to  the  states  of 
Delaware  and  Rhode  Island  combined.  It 
occupies  much  of  the  Kenai  Peninsula 
and  is  readily  accessible  from  the  city  of 
Anchorage,  which  contains  41.5  percent 
of  the  state's  population.  The  Kenai 
Refuge  consists  of  the  western  slopes  of 
the  Kenai  Mountains  and  forested 
lowlands  bordering  Cook  Inlet.  The 
Kenai  Mountains,  with  their  glaciers, 
rise  to  more  than  6,500  feet.  Treeless 
alpine  and  subalpine  habitats  are  the 
home  of  mountain  goats,  Dall  sheep, 
caribou,  wolverine,  marmots,  and 
ptarmigan.  Boreal  forests  extend  to 
1,800  feet  above  sea  level  and  are 
composed  of  spruce  and  birch  forests 
intermingled  with  himdreds  of  lakes. 
Boreal  forests  are  home  to  moose, 
wolves,  black  and  brown  bears,  lynx, 
snowshoe  hares,  and  numerous  species 
of  neotropical  birds  such  as  olive-sided 
flycatchers,  myrtle  warblers,  and  ruby- 
crowned  kinglets.  At  sea  level,  the 
Refuge  encompasses  the  last  remaining 
pristine  major  salt  water  estuary  on  the 
Kenai  Peninsula:  the  Chickaloon  River 
Flats.  The  flats  provide  a  major 
migratory  staging  area  and  nesting 
habitat  for  thousands  of  shorebirds  and 
waterfowl  throughout  the  spring, 
summer,  and  fall.  The  flats  are  dso  used 
as  a  haid-out  area  by  harbor  seals,  and 
thousands  of  sedmon  migrate  up  the 
Chickaloon  River  system  each  year  to 
spawn. 

The  Alaska  National  Interests  Land 
Conservation  Act  of  1980  (Section 
303[4])  sets  forth  the  following  major 
purposes  for  which  the  Kenai  Refuge 
was  established  and  is  to  be  managed: 

(i)  To  conserve  fish  and  wildlife 
popidations  and  habitats  in  their  natural 
diversity  including,  but  not  limited  to, 


moose,  bear,  mountain  goats,  Dall 
sheep,  wolves  and  other  furbearers, 
salmonoids  and  other  fish,  waterfowl 
and  other  migratory  and  nonmigratory 
birds; 

(ii)  To  fulfill  the  international  treaty 
obhgations  of  the  United  States  with 
respect  to  fish  and  wildlife  and  their 
habitats; 

(iii)  To  ensure,  to  the  maximimi 
extent  practicable  and  in  a  manner 
consistent  with  the  piuposes  set  forth  in 
paragraph  (i),  water  quality  and 
necessary  watef  quantity  within  the 
Refuge; 

(iv)  To  provide  in  a  manner  consistent 
with  subparagraphs  (i)  and  (ii), 
opportunities  for  scientific  research, 
interpretation,  environmental 
education,  and  land  management 
training;  and 

(v)  To  provide,  in  a  manner 
compatible  with  these  piuposes, 
opportimities  for  fish  and  wildlife- 
oriented  recreation. 

The  Comprehensive  Conservation 
Plan  for  Kenai  National  Wildlife  Refuge 
was  completed  in  1985.  It  is  being 
revised  consistent  with  Section  304(g)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  and  U.S.  Fish  and  Wildlife 
Service  planning  policy. 

Dated:  November  7,  2003. 

Rowan  Gould, 

Regional  Director,  U.S.  Fish  and  Wildlife 
Senice,  Anchorage,  Alaska. 

[FR  Doc.  03-29303  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4310-S5-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availat)iilty  of  a  Final 
Supplement  and  Amendment  to  the 
1998  Final  Revised  Sonoran  Pronghom 
Recovery  Plan— Recovery  Criteria  and 
Estimates  of  Time  for  Recovery 
Actions  for  the  Sonoran  Pronghorn 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  annoimces  the 
availability  of  a  Final  Supplement  and 
Amendment  to  the  1998  Final  Revised 
Sonoran  Pronghom  [Antilocapra 
americana  sonoriensis)  Recovery  Plan 
(Recovery  Plan).  In  the  U.S.,  the  species 
is  currently  known  to  occur  on  Federal 
lands  in  Maricopa,  Pima,  and  Yuma 
counties  in  southwestern  Arizona.  The 
Final  Supplement  and  Amendment 
reassesses  recovery  criteria  from  the 


Recovery  Plan,  relates  recovery  actions 
to  the  five  listing  factors  of  the 
Endangered  Species  Act  of  1973,  and 
assigns  a  timeline  to  recovery  actions. 
ADDRESSES:  Persons  wishing  to  obtain  a 
copy  of  the  Final  Supplement  and 
Amendment  may  do  so  by  accessing  the 
Service's  Arizona  Ecological  Service 
Field  Office  internet  web  page  at 
Arizonaes.fws.gov  or  contacting  John 
Morgart.  Cabeza  Prieta  National  Wildlife 
Refuge,  U.S.  Fish  and  Wildlife  Service, 
1611  North  Second  Avenue,  Ajo, 
Arizona  85321  (520/387-4989  Direct; 
520/387-6483  Refuge  Office;  520/387- 
5359  Fax;  john_morgart@fws.gov  e- 
mail). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Morgart  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  species  to 
the  point  where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  A 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service 
prepares  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
species,  including  criteria  for 
downlisting  or  delisting,  and  time  and 
cost  estimates  for  implementing  the 
recommended  recovery  measures. 

In  a  recent  court  decision  (Civil 
Action  No.  99-927  (ESH)),  the  judge 
ruled  that  the  1998  Final  Revised 
Sonoran  Pronghom  Recovery  Plan 
"*  *  *  fails  to  establish  (1)  objective 
measurable  criteria  which,  when  met, 
would  result  in  a  determination  that  the 
pronghom  may  be  removed  from  the  list 
of  endangered  species  or,  if  such  criteria 
are  not  practicable,  an  explanation  of 
that  conclusion  and  (2)  estimates  of  the 
time  required  to  carry  out  those 
measures  needed  to  achieve  the  plan's 
goal  and  to  achieve  intermediate  steps 
toward  that  goal  where  practicable,  or, 
if  such  estimates  are  not  practicable,  an 
explanation  of  that  conclusion."  The 
Court  ordered  the  Service  to  reconsider 
these  portions  of  the  Recovery  Plan.  The 
deadline  for  completion  of  this  task  was 
extended  three  times,  with  a  final 
deadline  of  January  15,  2002. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species, 
section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
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comment  be  provided  during  recovery 
plan  development.  On  September  25, 
2001,  a  60-diay  public  review  and 
comment  period  for  the  Draft 
Supplement  and  Amendment  to  the 
1998  Final  Revised  Sonoran  Pronghom 
Recovery  Plan  was  initiated.  The  Final 
Supplement  and  Amendment  considers 
all  information  received  during  the 
public  comment  period.  In  addition,  the 
Service  and  other  Federal  agencies  will 
take  these  comments  into  accoimt  in  the 
course  of  implementing  recovery 
activities. 

The  Final  Supplement  and 
Amendment  to  the  1998  Final  Revised 
Sonoran  Pronghom  Recovery  Plan 
updates  selected  biological  sections  of 
the  Recovery  Plan,  addresses  the  five 
listing  factors  mandated  by  section 
4(a)(1)  of  the  Endangered  Species  Act  of 
1973,  reassesses  recovery  criteria 
presented  in  the  Recovery  Plan,  and 
where  practicable,  provides  estimates  of 
time  necessary  to  carry  out  measures 
needed  to  effect  recovery  of  Sonoran 
pronghom  as  articulated  in  the 
Recovery  Plan.  The  Final  Supplement 
and  Amendment  to  the  1998  Final 
Revised  Recovery  Plan  was  developed 
by  the  Service  in  coordination  with  an 
appointed  Recovery  Team  that  includes 
a  group  of  scientists  and  agency 
biologists  with  expertise  in  Sonoran 
pronghom  ecology.  The  Final 
Supplement  and  Amendment  to  the 
Recovery  Plan  has  imdergone  peer 
review  by  scientists,  conservation 
biologists,  range  experts,  and  others 
■  experienced  in  reviewing  recovery 
plans,  and  incorporates  their  comments 
where  applicable. 

Authority:  The  authority  for  this  action  is  ' 
Section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(0- 

Dated:  February  26.  2003. 
David  Yanae, 

Acting  Regional  Director. 

Editorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  November  21,  2003. 

[FR  Doc.  03-29527  Filed  11-25-03;  8:45  am) 
MJJNQ  CODE  4310-SS-4> 


ACnONS  Notice  of  intent. 


DEPARTMENT  OF  THE  INTERIOR 

Ftoh  and  WIMIIfo  Service 

PraparaUon  of  an  Environmental 
■mpaet  Statement  tor  laauance  of  an 
Inddantal  Take  Permit  Aeeociated  WKh 
a  HabHal  Conaervation  Plan  for  the 
San  Diego  County  Water  Authority, 


Fish  and  Wildlife  Service, 


Interior. 


summary:  Piu^uant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  ai  amended,  we.  the  U.S.  Fish  and 
Wildlif !  Service  (Service)  are  advising 
the  pub  lie  that  we  intend  to  gather 
informj  tion  necessary  to  prepare,  in 
coordin  ation  with  the  San  Diego  County 
Water  Authority  (Authority),  a  joint 
prograiftmatic  Environmental  Impact 
Report/Environmental  Impact  Statement 
(EIR/EI£)  on  the  San  Diego  County 
Water  Authority  Subregional  Natural 
Commi^ity  Conservation  Plan/Habitat 
Conservation  Plan  (NCCP/HCP) 
proposed  by  the  Authority  for  portions 
of  San  Diego  and  Riverside  County, 
Califonfia.  The  HCP  is  being  prepared 
under  section  10(a)(1)(B)  of  the  Federal 
Endangered  Species  Act  of  1973,  as 
amended,  (ESA);  whereas  the  NCCP  is 
being  pjepared  under  the  State  of 
California's  Natural  Community 
Consentation  Plaiming  Act. 

The  pjurpose  of  the  EIR/EIS  is  to 
analyzejthe  impacts  of  an  incidental 
take  peiknit  which  the  Authority  will 
request  pom  the  Service  for  29  federally 
listed  tljreatened  or  endangered  species 
and  55  imlisted  species,  should  they 
become  listed  under  the  ESA  during  the 
term  of  he  permit.  This  analysis  is 
needed  imder  NEPA  because  the 
propose  d  Federal  action  of  issuing  an 
ESA  pel  mit  may  affect  the  human 
environ  nent  by  authorizing  take  of 
listed  sj  ecies  that  could  occur  from 
develop  ment,  operations,  and 
maintec  ance  activities  over  an 
approxi  nately  2,034.787-acre  planning 
area  in  i  oughly  the  coastal  half  of  San 
Diego  C  )imty  and  the  extreme 
southw<  stem  portion  of  Riverside 
Coimty.  The  proposed  NCCP/HCP 
would  ii  lentify  those  actions  necessary 
to  maim  ain  the  viability  of  coastal  sage 
scmb  at  d  other  habitat  types  in  the 
planning  area. 

We  pAQvide  this  notice  to:  (1)  Advise 
other  Faderal  and  State  agencies, 
affected  Tribes,  and  the  public  of  our 
intentions;  (2)  announce  a  public 
meetingjand  the  initiation  of  a  30-day 
scoping  |)eriod;  and  (3)  obtain 
suggestions  and  information  on  the 
scope  of  issues  to  be  included  in  the 
EIR/EIS^  We  invite  written  comments 
from  interested  parties  to  ensure  that  the 
full  range  of  issues  related  to  the  permit 
request^  identified. 

DATES:  The  Service  and  the  Authority 
will  holq  a  joint  public  scoping  meeting 
on  Decetaber  11,  2003.  from  10  a.m. 
until  12  noon.  The  Service  will  accept 
written  Comments  at  the  meeting  and  for 


30  days 


this  not  ce 


ifter  the  date  of  publication  of 


ADDRESSES:  The  meeting  will  be  held  at 
the  San  Diego  County  Water  Authority 
Board  Room,  4677  Overland  Avenue, 
San  Diego,  California  92123.  Conmients 
should  be  sent  to  Mr.  James  Bartel.  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Fish  and  Wildlife 
Office,  6010  ffidden  Valley  Road, 
Carlsbad,  California  92009;  facsimile 
(760)  431-9624. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Marquez,  Fish  and  Wildlife 
Biologist,  U.S.  Fish  and  Wildlife  Service 
(see  ADDRESSES),  telephone  (760)  431- 
9440  for  general  information;  or  if  you 
have  questions  about  the  meeting, 
contact  Tim  Cass,  Senior  Water 
Resources  Specialist,  San  Diego  County 
Water  Authority,  telephone  (858)  522- 
6758. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Background  material  may  be  obtained 
by  contacting  Tim  Cass  by  phone  (see 
FOR  FURTHER  INFORMATION  CONTACT)  or 
by  letter  sent  to  the  San  Diego  Coimty 
Water  Authority,  4677  Overland 
Avenue,  San  Diego,  California  92123. 

Background 

Federal  agencies  are  required  to 
conduct  NEPA  analyses  of  their 
proposed  actions  to  determine  if  the 
actions  may  affect  the  human 
environment.  The  Service  expects  to 
make  a  decision  on  issuance  of  an  ESA 
section  10(a)(1)(B)  permit  application 
expected  to  be  submitted  by  the     - 
Authority.  Therefore,  the  Service  is 
seeking  public  input  on  the  scope  of  the 
required  NEPA  analysis,  including  the 
range  of  reasonable  alternatives  and 
associated  impacts  of  any  alternatives. 

Section  9  6f  the  ESA  and  Federal 
regulations  prohibit  the  "take"  of 
emimal  species  listed  as  endangered  or 
threatened.  Take  is  defined  imder  the 
ESA  as  follows:  to  harass,  harm,  piu-sue, 
hunt,  shoot,  wound,  kill,  capture  or 
collect  listed  wildlife,  or  to  attempt  to 
engage  in  such  conduct  (16  U.S.C. 
1538).  Harm  includes  habitat 
modification  that  kills  or  injures 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering.  Under 
limited  circumstances,  the  Service  may 
issue  permits  for  take  of  listed  species 
that  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
foimd  in  50  CFR  17.32  and  50  CFR 
17.22. 

If  the  Service  decides  to  approve  the 
NCCP/HCP,  we  would  authorize 
incidental  take  of  the  California  * 


Federal  Register /Vol.  68,  No.  228 /Wednesday,  November  26.  2003 /Notices 


66479 


gnatcatcher  and  llother  identified 
federally  listed  animal  species  through 
issuance  of  an  ESA  incidental  take 
permit.  The  N(XP/HCP,  coupled  with 
an  Implementation  Agreement,  could 
also  form  the  basis  for  issuing  an 
incidental  take  permit  for  identified 
non-listed  animal  species,  should  these 
identified  species  be  listed  during  the 
term  of  the  permit.  Although  take  of 
plant  species  is  not  prohibited  under  the 
ESA,  section  9,  identified  plant  species, 
both  listed  and  unlisted,  would  be 
included  on  the  permit  in  recognition  of 
the  conservation  benefit  provided  for 
the  species  if  the  Service  finds  these 
species  are  adequately  covered  under 
the  NCCP/HCP. 

On  March  25, 1993,  the  Service  issued 
a  Final  Rule  declaring  the  California 
gnatcatcher  to  be  a  threatened  species 
(50  FR  16742).  The  Final  Rule  was 
followed  by  a  Special  Rule  on  December 
10. 1993  (50  FR  65088)  to  allow  take^  of 
the  California  gnatcatcher  pursuant  to 
section  4(d)  of  the  ESA.  The  Special 
Rule  defined  the  conditions  under 
which  take  of  the  coastal  California 
gnatcatcher  resulting  from  specified 
land  use  activities  regulated  by  state  and 
local  government,  would  not  violate 
section  9  of  the  ESA.  In  the  Special  Rule 
the  Service  recognized  the  significant 
efforts  imdertaken  by  the  State  of 
California  through  the  Natural 
Community  Conservation  Planning  Act 
of  1991  and  encouraged  holistic 
management  of  listed  species,  like  the 
coastal  California  gnatcatcher,  and  other 
sensitive  species.  The  Service  declared 
its  intent  to  permit  incidental  take  of  the 
California  gnatcatcher  associated  with 
land  use  activities  covered  by  an 
approved  subregional  NCCP  prepared 
under  the  NCCP  Program,  provided  the 
Service  determines  diat  the  subregional 
NCCP  meets  the  issuance  criteria  of  an 
incidental  take  permit  piu'suant  to 
section  10(a)(1)(B)  of  the  ESA  and  50 
CFR  17.32(b)(2).  The  Authority 
ciurently  intends  to  obtain  the  Service's 
approval  of  the  NCCP/HCP  through  a 
section  10(a)(1)(B)  permit. 

Proposed  Action 

The  Service  will  prepare  a  joint  EIR/ 
EIS  with  the  Authority,  lead  agency  for 
the  NCCP/HCP.  The  Authority  will 
prepare  an  EIR  in  accordance  writh  the 
California  Environmental  Quality  Act. 
The  Authority  will  publish  a  separate 
Notice  of  Preparation  for  the  EIR. 

The  piupose  of  this  subregional  ' 
NCCP/HCP  is  to  establish  a  long-term 
plan  for  the  conservation  of  covered 
species  and  the  habitats  associated  with 
Authority  activities.  The  proposed     ' 
NCCP/HCP  will  give  the  Authority 
increased  regulatory  certainty,  and  give 


the  Service  and  the  CDFG  increased 
certainty  that  lands  will  be  conserved  to 
provide  regional  habitat  resource 
protection.  The  Authority  proposes  to 
approach  project  design,  ° 
implementation,  and  maintenance  in  a 
systematic,  ecologically  sensitive 
manner  which  focuses  on  the  avoidance 
and  minimization  of  impacts  to 
sensitive  species  and  habitats  that  may 
be  affected  by  Authority  activities. 
Authority  activities  subject  to  the 
NCCP/HCP  are  anticipated  to  include 
certain  specific  development  projects 
(such  as  expansion  of  existing 
reservoirs,  relocation  of  pipelines,  and 
construction  of  new  pipelines  and 
support  facilities)  and  operation  and 
maintenance  activities  necessary  to 
ensure  the  proper  functioning  of 
existing  and  future  Authority  facilities. 

Preliminary  Alternatives 

The  EIR/EIS  for  the  San  Diego  County 
Water  Authority  Subregional  NCCP/ 
HCP  will  assist  the  Service  during  its 
decision  making  process  by  enabling  us 
to  analyze  the  environmental 
consequences  of  the  proposed  action 
and  a  full  array  of  alternatives  identified 
during  preparation  of  the  NCCP/HCP. 
Although  specific  programmatic 
alternatives  for  the  proposed  action 
have  not  been  prepared  for  public 
discussion,  the  range  of  alternatives 
preliminarily  identified  for 
consideration  include: 

Alternative  1,  No  Action/Project-by- 
Project  Authorization 

The  Authority  would  continue  to  seek 
permits  for  activities  that  could  affect 
listed  species  through  continuing 
project-by-project  review  and  permitting 
pursuant  to  the  National  Environmental 
Policy  Act  and  sections  7  and  10  of  the 
ESA  and  in  accordance  with  existing 
habitat  management  efforts.  The 
Authority  would  not  peirticipate  in  an 
existing  NCCP/HCP  nor  prepare  their 
own  plan. 

Alternative  2,  Participation  iii  an 
Existing  NCCP/HCP 

The  Authority  would  participate  in 
one  or  more  of  the  existing  land-use- 
based  subregional  NCCP/HCPs  in  the 
region,  such  as  the  Multiple  Species 
Conservation  Program  in  the  southern 
and  central  portions  of  San  Diego 
County,  the  draft  Multiple  Species 
Habitat  Conservation  Program  in  the 
northwestern  portion  of  San  Diego 
County,  and/ or  the  draft  Multiple 
Species  Habitat  Conservation  Plan  in 
southwestern  Riverside  County. 


Service  Scoping 

We  invite  comments  from  all 
interested  parties  to  ensure  that  the  full 
range  of  issues  related  to  the  permit 
request  are  addressed  and  that  all 
significant  issues  are  identified.  We  will 
conduct  environmental  review  of  the 
permit  application  in  accordance  with 
the  requirements  of  the  NEPA  of  1969 
as  amended  (42  U.S.C.  4321  et  seq.),  its 
implementing  regulations  (40  CFR  parts 
1500  through  1508),  and  with  other    - 
appropriate  Federal  laws  and 
regulations,  policies,  and  procedures  of 
the  Service  for  compliance  with  those 
regulations.  We  expect  a  draft  EIR/EIS 
for  the  San  Diego  Coimty  Water 
Authority  NCCP/HCP  to  be  available  for 
public  review  during  Summer- 2004. 

Dated:  November  20,  2003. 
D.  Kenneth  McDermond, 
Deputy  Manager,  California/Nevada 
Operations  Office.  Sacramento,  California. 
(FR  Doc.  03-29605  Filed  11-25-03;  8:45  am] 
BILLING  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-32a-1990-FA-24  1A] 

OMB  Approval  Number  1004-0114; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  information  collection  to  the 
Office  of  Management  and  Budget 
(OMB)  undw  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  )anuary  15,  2003.  the 
BLM  published  a  notice  in  the  Federal 
Regi^r  (68  FR  2071)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on  March 
17.  2003.  BLM  received  no  comments. 
You  may  obtain  copies  of  the  collection 
of  information  and  related  forms  and 
explanatory  material  by  contacting  the 
BIAf  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  shoiild 
be  directed  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0114),  at 
OMB-OIRA  via  facsimile  to  (202)  395- 
6566  or  e-mail  to  Oira 
Docket@omb.eop.gov.  Please  provide  a 
copy  of  your  comments  to  the  Bureau 
Information  Collection  Clearance  Officer 
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(WO-63Q),  Bureau  of  Land 
Management,  Eastern  States  Office,  7450 
Boston  Blvd.,  Springfield,  Virginia 
22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM  iacluding 
whether  the  informatioi^will  have 
practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assmnptions  we  use;  . 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  we 
collect;  and 

4.  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology^ 

Title:  Recreation  of  Location  Notices 
and  Annual  Filings  for  Mining  Claims, 
Mill  Sites,  and  Tunnel  Sites;  Payment  of 
Location  and  Maintenance  Fees  and 
Service  Charges.  (43  CFR  parts  3730, 
3810,  3820,  3830,  and  3850). 

OMB  Approval  Number:  1004-0114. 

Bureau  Form  Number:  3830-2  and 
3830-3. 

Abstract:  The  Bureau  of  Land 
Management  (BLM)  collects  an  dudes 
the  information  to  determine  whether  or 
not  mining  claimants  have  met  statutory 
requirements.  Mining  claimants  must 
record  location  notices  of  certificates  of 
mining  claims,  mill  sites,  and  tiumel 
sites  with  BLM  within  90  days  of  their 
location.  Claimants  who  do  not  pay  the 
maintenance  fee  must  make  an  annual 
filing  by  December  30.  The  mining 
claim  or  site  is  forfeited  by  operation  of 
law  if  claimants  fail  to  record  the 
mining  claim  or  site  or  to  submit  an 
annual  filing  when  required. 

Frequency:  Once  for  notices  and 
certificates  of  location,  notice  of  intent 
to  locate  mining  claims,  and  payment  of 
location  fees.  Once  each  year  for  annual 
filing,  pa]mient  of  maintenance  fees,  or 
filing  of  waivers.  As  needed  for 
recording  of  amendments  to  a 
previously  recorded  potice  or  certificate 
of  location  or  transfer  of  interest. 

Description  of  Respondents: 
Individuals,  groups,  or  corporations. 

Estimated  Completion  Time:  Eight 
minutes  for  each  document  or  pa)rment 
(one  hour  for  a  Deferment  Petition) 

Aimual  Responses:  236,852. 

Application  Fee  Per  Response:  We 
charge  $10  for  each  new  claims,  $5  each 
for  aU  other  mining  claims  documents, 
and  $25  for  each  notice  of  intent  to 


Dated: 

Michael 

Bureau 
Collectid^ 

[FRDoc. 

BnxiNG 


locate  n  ining  claims  and  petitions  for 
defierm<  nt  of  assessment  work. 

Annu  il  Burden  Hours:  31 ,585. 

Burec  u  Qearance  Officer:  Michael 
Schwar  z,  (202)  452-5033. 

September  S,  2003. 

i.  Schwartz, 

0  'Land  Management,  Information 
Clearance  Officer. 

03-29580  Filed  11-25-03;  8:45  am] 
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DEPARtMENT  OF  THE  INTERIOR 
Notice  ( f  Availability 

.agency:  National  Park  Service,  Interior. 
ACTKm:  Notice  of  availability  of  a  Draft 
Environ  nental  Impact  Statement  for  the 
Low  Coi  intry  GuUah  Culture  Special 
Resoiut3 }  Study. 


SUMMARJr:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1*69  (42  U.S.C.  4332;  40  CFR 
1503.1)  the  National  Park  Service 
announces  the  availability  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  I  ow  Country  GuUah  Cultiue 
Special  Resource  Study.  The  document 
describe  s  ways  that  the  National  Park 
Service  :an  assist  in  preserving  GuUah 
cultiue  anore  conmionly  known  as 
Geecheej  in  Georgia  and  Florida)  by 
outlining  four  management  alternatives 
for  consideration  by  Congress,  including 
a  no-actJon  alternative.  The  DEIS 
analyzes  the  environmental  impacts  of 
those  alternatives  considered  for  the 
future  pfotection,  interpretation,  and 
management  of  GuUah  cultural 
resources.  The  study  area  stretches 
along  the  southeastern  United  States 
coast  roiighly  from  the  Cape  Fear  River 
in  NortW  Carolina  to  the  St.  John's  River 
in  Floriaa  and  approximately  30  miles 
inland. 

DATES:  Tliere  will  be  a  60-day  comment 
period  beginning  with  the 
Environ]  lental  Protection  Agency's 
publication  of  its  notice  of  availability 
in  the  F^eral  Register. 
ADDRESS  ES:  Copies  of  the  DEIS  are 
available  by  contacting  Cynthia  Porcher, 
Charles  1  'inckney  National  Historic  Site, 
1214  Mil  Idle  Street,  Sullivan's  Island, 
South  Cj  rolina.  29482.  An  electronic  ' 
copy  of  ^e  DEIS  is  available  on  the 
Internet  ^t  http://www.nps.gov/sero/ 
ggsrs/ggires.htm. 
SUPPLEM|MTARY  INFORMATION:  The 
NationalPark  Service  held  community 
and  stakeholder  meetings  to  gather 
advice  ai  id  feedback  on  desired 
outcome  i  of  the  study.  The  meetings 
assisted  he  National  Park  Service  in 
developi  ag  alternatives  for  mana^g 


associated  cultural  and  natural 
resources  and  creating  interpretive  and 
educational  programs.  The  alternatives 
were  presented  at  community  fonmis  in 
October  and  November  2002.  Responses 
from  the  meetings  were  incorporated 
into  the  four  alternatives  described  in 
the  study.  Under  Alternative  A,  three 
coastal  centers  would  be  established 
through  partnerships  with  government 
agencies  and  nonprofit  organizations. 
The  centers  would  be  dispersed  along 
the  southeastern  U.S.  coast  where  host 
and  neighboring  communities  could 
provide  support.  The  centers  would 
interpret  the  history  and  evolving 
culture  of  the  GuUah  people  from 
colonial  times  to  the  21st  Century  and 
would  provide  learning  opportunities 
for  the  casual  visitor  as  well  as  residents 
of  communities.  Under  Alternative  B, 
existing  national  park  units  would 
collaborate  with  state  and  local  park 
sites  located  in  the  project  area  to 
administer  multi-partner  interpretive 
and  educational  programs.  Cooperative 
agreements  among  agencies  would 
identify  and  delegate  administrative, 
operational,  and  program  functions  for 
each  partner.  Under  Alternative  C,  a 
National  Heritage  Area  would  be 
established  to  connect  and  associate 
GuUah  resources.  The  National  Park 
Service  would  provide  startup  and 
related  administrative  assistance  for  the 
heritage  area.  Overall  management  of 
the  heritage  partnership  would 
eventually  be  administered  by  one  or 
more  local  entities  that  woidd  guide  and 
oversee  the  goals  and  objectives  of  the 
heritage  area.  Under  Alternative  D, 
Alternatives  A  and  C  would  be 
combined  into  a  single  alternative. 

It  is  the  practice  of  the  National  Park 
Service  to  make  conunents,  including 
names  and  home  addresses  of 
respondents,  available  for  pubUc  review 
during  regular  business  hours. 
Anonymous  comments  will  not  be 
considered.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  fivm  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety.  =- 
However,  individual  respondents  may 
request  that  we  withhold  their  names 
and  addresses  from  the  public  record, 
and  we  will  honor  such  requests  to  the 
extent  aUowed  by  law.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  that  request  prominently 
at  the  beginning  of  your  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Porcher,  (803)  881-5516  or  John 
Barrett,  404-562-3124,  extension  637. 
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The  responsible  official  for  this  draft 
Environmental  Impact  Statement  is 
Patricia  A.  Hooks,  Acting  Regional 
Director,  Southeast  Region,  National 
Park  Service,  100  Alabama  Street  SW., 
1924  Building,  Atlanta,  Georgia  30303. 

Dated:  October  22,  2003. 
Wally  Hibbani, 

Acting  Deputy  Regional  Director,  'Southeast 
Region. 

[FR  Doc.  03-29501  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  Hartwr  Islands  Advisory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Boston 
Harbor  Islands  Advisory  Council  will 
meet  on  Wednesday,  December  3,  2003. 
The  meeting  will  convene  at  4  p.m.  at 
the  New  England  Aquarium  Conference 
Center,  Central  Wharf,  Boston,  MA. 

The  Advisory  Council  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational/cultiual,  community  and 
environmental  entities;  municipalities 
surrounding  Boston  Harbor;  Boston 
Harbor  advocates;  and  Native  American 
interests.  The  purpose  of  the  Council  is 
to  advise  and  make  recommendations  to 
the  Boston  Harbor  Islands  Partnership 
with  respect  to  the  development  and 
implementation  of  a  management  plan 
and  the  operations  of  the  Boston  Harbor 
Islands  national  park  area. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Call  to  Order,  Introductions  of 
Advisory  Coimcil  members  present. 

2.  Review  and  approval  of  minutes  of 
the  September  meeting. 

3.  Outreach  program. 

4.  Prepare  for  the  March  Elections. 

5.  Report  from  the  NPS. 

6.  Public  Comment. 
.     7.  Next  Meetings. 

8.  Adjoimi. 

The  meeting  is  open  to  the  public. 
Further  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent,  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Council  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent, 
Boston  Harbor  Islands  NRA,  408 
Atlantic  Avenue,  Boston,  MA  02110, 
telephone  (617)  223-8667. 


Dated:  April  30,  2003. 
George  E.  Price,  Jr., 

Superintendent,  Boston  Haibor  Islands  NRA. 
[FR  Doc.  03-29499  Filed  11-25-03;  8:45  am] 

»LUNG  COOE  4510-a6-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion: 
Arkansas  Department  of  Parks  and 
Tourism,  Arkansas  State  Parks,  Little 
Rock,  AR,  and  Arkansas  Archeok>gical 
Survey,  Fayetteville,  AR 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  Arkansas  Department 
of  Parks  and  Tovirism,  Arkansas  State 
Parks,  Little  Rock,  AR,  and  in  the 
possession  of  the  Arkansas 
Archeological  Survey,  Fayetteville,  AR. 
The  human  remains  and  associated 
funerary  objects  were  removed  from 
Toltec  Mounds  Archeological  State 
Park,  Lonoke  County,  AR. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Arkansas 
Archeological  Survey  professional  staff 
in  consultation  with  representatives  of 
the  Quapaw  Tribe  of  Indians,  Oklahoma 
and  Arkansas  Department  of  Parks  and 
Tourism,  Arkansas  State  Parks,  Little 
Rock,  AR. 

Li  1979,  1989,  1998,  and  1999,  human 
remains  representing  15  individuals 
were  removed  by  the  Arkansas 
Archeological  Survey  from  site  3LN42  at 
Toltec  Mounds  Archeological  State 
Park.  No  known  individuals  were 
identified.  The  two  associated  funerary 
objects  are  one  plain  shell-tempered 
ceramic  bottle  and  one  red-filmed  shell- 
tempered  ceramic  bowl. 

The  remains  of  five  individuals  have 
been  dated  to  the  Plum  Bayou  Cultiu-e 
(A.D.  750  to  950),  a  local  tradition  that 


developed  in  the  late  Woodland  period. 
The  Plum  Bayou  Culture  is 
characterized  by  common  vessel  shapes 
and  a  predominance  of  plainware; 
minor  amoimts  of  Larto  Red,  Officer 
Pimctated,  Coles  Creek  Incised  (Keo 
variety),  and  French  Fork  Incised 
vessels;  particular  styles  of  lithic  tools; 
and  use  of  some  lithic  raw  materials 
from  central  Arkansas  sources.  The 
Plum  Bayou  Cultiu^  has  been 
extensively  studied  by  Martha 
Rolingson,  the  archeologist  at  Toltec 
Mounds  Archeological  State  Park  since 
its  establishment  in  1976. 

The  remains  of  one  individual  and  the 
two  associated  funerary  objects  have 
been  dated  to  the  Menard  Complex 
(A.D.  1450  to  1700),  a  local  tradition 
that  developed  along  the  lower 
Arkansas  River  dm-ing  the  Mississippian 
period.  The  Menard  Complex  is 
characterized  by  an  increased 
prevalence  of  painted  ware,  and 
conunon  vessel  shapes  including 
globular  neck  bottles  and  helmet  bowls. 

The  remains  of  nine  individuals 
cannot  be  precisely  dated,  but  are 
believed  to  have  been  interred  at  some 
point  during  the  late  Woodland, 
Mississippian,  or  historic  period. 

Toltec  Mounds  Archeological  State 
Park  is  located  along  an  oxbow  of  the 
lower  Arkansas  River.  Archeological 
evidence  from  the  park  indicates  a 
continuity  of  human  occupation  from 
A.D.  750  into  the  historic  period.  French 
explorers  dociunented  Quapaw  villages 
at  the  mouth  of  the  Arkansas  River 
around  1700.  The  Quapaw  are  known  to 
have  hunted  and  traveled  along  the 
central  Arkansas  River  in  the  vicinity  of 
Toltec  Mounds  Archeological  State  Park 
during  the  historic  period.  In  1818,  the 
Quapaw  ceded  this  portion  of  the 
central  Arkansas  River  valley,  including 
the  land  that  became  Toltec  Mounds 
Archeological  State  Park,  to  the  United 
States.  The  continuity  of  archeological 
and  historical  evidence  supports  a 
relationship  of  shared  group  identity 
between  the  prehistoric  occupants  of 
Toltec  Mounds  Archeological  State  Park 
and  the  Quapaw  Tribe  of  Indians, 
Oklahoma. 

The  Quapaw  Tribe  of  Indians, 
Oklahoma  maintains  a  strong  link  to 
Toltec  Mounds  Archeological  State 
Park,  and  has  negotiated  an  agreement 
with  the  Arkansas  £tate  Parks  to 
establish  a  Keepsafe  Cemetery  at  the 
park  for  the  reburial  of  Native  American 
human  remains  and  associated  funerary 
objects  recovered  from  the  Arkansas 
River  valley.  Quapaw  traditional 
religious  leaders  have  sanctified  an  area 
of  the  site  for  reburial  of  human 
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OfBcials  of  Arkansas  State  Parks  and 
the  Arkansas  Archeological  Survey  have 
detennined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  15  individuals  of  Native 
American  ancestry.  Officials  of 
Arkansas  State  Parks  and  the  Arkansas 
Archeological  Survey  also  have 
detennined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A).  the  two  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  Arkansas  State  Parks 
and  die  Arkansas  Archeological  Survey 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Quapaw  Tribe  of  Indians,  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  hiunan  remains  and 
associated  funerary  objects  should 
contact  Patricia  Murphy,  Director, 
Historical  Resources  and  Museum 
Services,  Arkansas  State  Parks,  One 
Capitol  Mall,  Little  Rock,  AR  72201, 
telephone  (501)  682-3603,  before 
December  26,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
Qbjects  to  the  Quapaw  Tribe  of  Indians, 
Oklahoma  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Arkansas  Archeological  Survey  in 
conjunction  with  Arkansas  State  Parks 
is  responsible  for  notifying  the  Quapaw 
Tribe  of  Indians,  Oklahoma,  that  this 
notice  has  been  published. 

Date<l:  October  28,  2003. 
John  Ro|)biiis, 

Assistant  Director,  Cultural  Resources. 

(FR  Doc.  03-29503  Filed  11-25-03;  8:45  am] 

BttJJNO  COOE  4310-50-S 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Inventory  Completion:  The 
Colorado  College,  Colorado  Springs, 
CO 

AGENCY:  National  Park  Service,  taterior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
ftotection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  hiunan 
remains  in  the  possession  of  The 
Colorado  College,  Colorado  Springs,  CO. 
The  human  remains  were  removed  firom 


historii ;  Ute  territory  in  El  Paso,  Rio 
Grande ,  and  Costilla  Counties,  CO. 

This  notice  is  published  as  part  of  the 
Nationi  J  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  8003  (d)(3).  The  determinations 
within  Jiis  notice  are  the  sole 
responi  ibility  of  the  museum, 
institut  on,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remain ;.  The  National  Park  Service  is 
not  resf  onsible  for  the  determinations 
within  this  notice. 

A  defied  assessment  of  the  human 
remaint  was  made  by  The  Colorado 
College  professional  staff  in 
consult  ition  with  representatives  of  the 
Southei  n  Ute  Indian  Tribe  of  the 
Southei  n  Ute  Reservation.  Colorado;  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservj  lion,  Utah;  and  Ute  Mountain 
Tribe  o  the  Ute  Mountain  Reservation, 
Colorac  o.  New  Mexico  &  Utah. 

On  Njvember  13,  1969,  human 
remaini  representing  one  individual 
were  fo  md  along  a  tributary  of  Beaver 
Creek  o  i  the  Bill  Brown  Ranch  about  3 
miles  s(  luthwest  of  Monument,  El  Paso 
County  CO.  Professor  Michael  Nowak 
of  The  ( lolorado  College  removed  the 
human  remains  from  the  site  in 
Noveml  ler  1969  and  placed  them  in  the 
Anthroiology  Department  Archaeology 
Laborat  )ry  in  Palmer  Hall  (Accession 
no.  198  ).2.6).  The  human  remains  were 
moved  jn  1989  to  the  Biological 
Anthrojiology  Research  Laboratory  of 
Barnes  Jcience  Center.  No  known 
individi  lals  were  identified.  No 
associal  ed  funerary  objects  are  present. 
A  brass  U.S.  Army  button  was  found 
with  th(  I  human  remains  but  cannot  be  ' 
located  it  this  time. 

Crani  il  morphology  indicates  that  the 
remains  are  Native  American.  The 
burial  sjte  and  context  support  this 
determijiation.  The  human  remains  are 
believed  to  have  been  interred  between 
1869  adji  1919  based  on  the  presence  of 
the  bras*  U.S.  Army  button  found  with 
the  human  remains.  The  Cheyenne  and 
Arapahae  tribes  had  left  Colorado  by 
1865,  ai|d  only  the  Ute  tribes  remained 
after  th^t  date. 

On  Juhe  10, 1981,  human  remains 
represei  ting  one  individual  were 
discovei  ed  at  the  Graeser  Petroglyph 
site  (5RiJll)  near  Monte  Vista,  Rio 
Grande  pounty,  CO.  State  Archaeologist 
Emersoii  Pearson  and  two  assistants 
remove<  the  human  remains  on  June  11, 
1981,  af  er  the  Rio  Grande  County 
Coroner  determined  that  the  remains 
were  of  listoric,  not  forensic,  interest. 
Mr.  Pea]  son  transferred  the  human 
remains  to  The  Colorado  College 
Anthroj  ology  Department  for  curation 
(Accessi  on  no.  Rio  Grande  CCO 
061181)  No  known  individuals  were 


Identified.  No  associated  funerary 
objects  are  present.  Historic  beads 
associated  with  the  human  remains 
were  retained  by  the  landowner. 

Cranial  morphology  indicates  that  the 
hiunan  remains  are  Native  American. 
The  presence  of  historic  beads  and  the 
location  of  the  burial  in  historic  Ute 
territory  indicate  that  this  individual  is 
Ute.  Mr.  Eddie  Box,  Jr.,  Ute  Mountain 
Tribal  Council  representative, 
confirmed  this  determination  at  the  time 
of  discovery. 

In  July  1984,  human  remains 
representing  one  individual  were 
discovered  at  site  5CT121,  along  a 
cutbank  of  Ojito  Creek,  Costilla  County, 
CO.  On  August  10, 1984,  Mr.  Van 
Button  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Reclamation,  and  Mr. 
James  Martinez  of  the  local  chapter  of 
the  Colorado  Archaeological  Society 
removed  the  human  remains  after  the 
Costilla  County  Coroner  determined  that 
there  was  no  forensic  significance.  The 
human  remains  were  transferred  to  the 
The  Colorado  College  Anthropology 
Department  for  study  and  curation 
(Accession  no.  Costilla  Cty  081084).  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Cranial  morphology  indicates  that  the 
remains  are  Native  American.The 
Southern  Ute  Indian  Tribe  map 
"Original  Ute  Domain"  identifies  El 
Paso,  Rio  Grande,  and  Costilla  Counties 
as  a  part  of  the  original  domain  of  the 
Ute.  Mr.  Neil  Cloud.  NAGPRA 
Representative,  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation, 
Colorado,  provided  folklore,  oral 
tradition,  geographical,  and  historical 
evidence  that  the  three  individuals  are 
most  likely  Ute. 

Officials  of  The  Colorado  College  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  three  individuals  of  Native 
American  ancestry.  Officials  of  The 
Colorado  College  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation, 
Colorado;  Ute  Indian  Tribe  of  the  Uintah 
&  Ouray  Reservation,  Utah;  and  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico  & 
Utah. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Joyce  Eastburg,  Legal 
Assistant,  The  Colorado  College,  14  East 
Cache  La  Poudre  Street,  Colorado 
Springs,  CO  80903,  telephone  (719) 
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389-6703,  before  December  26,  2003. 
Repatriation  of  the  human  remains  to 
the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Colorado  College  is  responsible 
for  notifying  the  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation, 
Colorado;  Ute  Indian  Tribe  of  the  Uintah 
&  Ouray  Reservation,  Utah;  and  Ute 
Mountain  Tribe  of  the  Ute  Moimtain 
Reservation,  Colorado,  New  Mexico  & 
Utah  that  this  notice  has  been 
published. 

Dated:  October  24,  2003. 
John  Ridibins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-29507  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  43ia-«0-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  The 
Colorado  College,  Colorado  Springs, 
CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  The 
Colorado  College,  Colorado  Springs,  CO. 
The  human  remains  were  removed  from 
Pueblo,  El  Paso,  Fremont,  Las  Animas, 
and  either  Lincoln  or  Elbert  Counties  in 
eastern  Colorado. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  hmnan 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  The  Colorado 
College  professional  staff  in 
consultation  with  representatives  of  the 
Apache  Tribe  of  Oklahoma;  Arapahoe 
Tribe  of  the  Wind  River  Reservation, 
Wyoming;  Cheyenne-Arapaho  Tribes  of 
Oklahoma;  Comanche  Nation, 
Oklahoma;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Jicarilla  Apache  Nation,  New 
Mexico;  Kiowa  Indian  Tribe  of 
Oklahoma;  Mescalero  Apache  Tribe  of 
the  Mescalero  Reservation,  New  Mexico; 
Northern  Cheyenne  Tribe  of  the 


Northern  Cheyenne  Indian  Reservation, 
Montana;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation,  Colorado; 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah. 

In  April  1960,  human  remains 
representing  one  individual  were 
removed  from  Pueblo  County,  CO,  by 
the  Kenneth  Englert  family  and  donated 
to  The  Colorado  College  soon  after 
(Accession  no.  1980.2.3).  In  the  summer 
of  1960,  the  human  remains  were  sent 
to  the  University  of  Kansas  for 
description  and  analysis  and  were  then 
retiuned  to  The  Colorado  College.  No 
knownu  individual  was  identified.  No 
associated  funerary  objects  are  present. 
Cranial  morphology  and  burial  context 
indicate  that  the  human  remains  are 
Native  American. 

On  April  14, 1966,  human  remains 
representing  two  individuals  were 
discovered  on  Kelly  Ranch  along  Horse 
Creek,  approximately  60  miles  east  of 
Colorado  Springs.  It  is  not  known 
whether  Kelly  Ranch  was  in  southern 
Elbert  County  or  in  Lincoln  County,  CO. 
Horse  Creek  runs  through  both  coimties. 
Paul  Kutsche  of  The  Colorado  College 
Anthropology  Department  retrieved  the 
human  remains  and  brought  them  back 
to  the  college.  The  hiunan  remains  were 
curated  in  the  Anthropology 
Department  Archaeology  Laboratory  in 
Palmer  Hall  imtil  1989  and  were  then 
transferred  to  the  Biological 
Anthropology  Research  Laboratory  of 
Barnes  Science  Center  (Accession  no. 
1980.2.4).  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  Cranial  morphology 
indicates  that  the  human  remains  are 
Native  American. 

In  spring  of  1968,  a  young  boy  found 
hiunan  remains  representing  a 
minimum  of  one  individual  on  a 
hillside  south  of  Stratmoor  Hills  Golf 
Club,  near  the  "B"  Street  entrance  gate 
of  Fort  Carson,  El  Paso  County,  CO.  The 
hiunan  remains  were  removed  in  July 
1968  by  Professor  Michael  Nowak  of 
The  Colorado  College.  The  human 
remains  were  curated  in  the 
Anthropology  Department  Archaeology 
Laboratory  in  Palmer  Hall  imtil  1989 
and  then  transferred  to  the  Biological 
Anthropology  Research  Laboratory  of 
Barnes  Science  Center  (Accession  no. 
1980.2.5).  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present.  The  biuial  site  and 
context  indicate  that  the  human  remains 
are  Native  American. 

On  May  3, 1989,  human  remains 
representing  one  individual  were 
removed  firom  site  5EP1175  on  private 
land  in  Colorado  Springs,  El  Paso 


Cotmty,  CO.  The  discovery  resulted 
from  a  construction  project.  After  the 
county  coroner  and  local  poUce 
determined  that  the  human  remains 
were  not  of  forensic  significance,  Ms. 
Kim  Spurr  of  The  Colorado  College 
Anthropology  Department  took  the 
human  remains  back  to  the  college  for 
study  and  curation  (Accession  no.  El 
Paso  Cty  050389).  No  knovm  individual 
was  identified.  No  associated  funerary 
objects  are  present.  Cranial  morphology 
and  the  flexed  position  of  the  burial 
indicate  that  the  human  remains  are 
Native  American. 

In  1985,  human  remains  representing 
one  individual  were  discovered  on 
private  land  during  operations  at  a 
gravel  pit  near  Pikes  Peak  Meadows, 
south  of  Colorado  Springs,  El  Paso 
County,  CO.  After  investigation  by  the 
El  Paso  County  Coroner's  Office 
determined  that  there  was  no  forensic 
significance,  the  human  remains  were 
transferred  to  the  The  Colorado  College 
Anthropology  Department  in  Palmer 
Hall  for  ciuation  and  educational 
purposes  (Accession  no.  El  Paso  CCO 
185A-235).  In  1989,  the  human  remains 
were  moved  to  the  Biological 
Anthropology  Research  Laboratory  in 
Barnes  Science  Center.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  Cranial 
morphology  indicates  that  the  human 
remains  are  Native  .American. 

In  1989,  human  remains  representing 
one  individual  were  discovered  eroding 
out  of  a  cutbank  along  State  Highway 
115,  Fremont  County,  CO.  Alter 
investigation  by  the  Fremont  County 
Coroner's  Office  determined  that  there 
was  no  forensic  significance,  the  human 
remains  were  transferred  to  the 
Biological  Anthropology  Research 
Laboratory,  Barnes  Science  Center  at 
The  Colorado  College  for  curation  and 
educational  purposes  (Accession  no.  El 
Paso  CCO  082989).  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  Cranial 
morphology  indicates  that  the  himaan 
remains  are  Native  American. 

In  1990,  hiunan  remains  representing 
one  individual  were  discovered  eroding 
from  an  embankment  on  private  land  in 
Las  Animas  County,  CO.  After 
iqvestigation  by  the  Las  Animas  County 
Coroner's  Office  determined  that  there 
was  no  forensic  significance,  the  human 
remains  were  transferred  to  the 
Biological  Anthropology  Research 
Laboratory  in  Barnes  Science  Center  at 
The  Colorado  College  for  curation  and 
educational  purposes  (Accession  no. 
CCO  071190).  No  knovra  individual  was 
identified.  No  associated  funerary 
objects  are  present.  Cranial  morphology 
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indicates  that  the  hiunan  remains  are 
Native  American. 

The  map  "Indian  Land  Areas 
Judicially  Established  1978"  includes 
the  eastern  Colorado  counties  of  Pueblo, 
El  Paso,  Fremont.  Lincoln,  and  Elbert  in 
the  land  aboriginally  occupied  by  the 
Cheyenne  and  Arapaho  tribes.  The 
Colorado  Office  of  Archaeology  and 
Historic  Preservation  map  "Estimated 
Tribal  Territories  in  Colorado  During 
the  Late  Nineteenth  Century"  shows  the 
presence  of  the  Apache,  Arapaho, 
Cheyenne,  Comanche,  and  Kiowa  in  all 
of  eastern  Colorado.  The  Southern  Ute 
Indian  Tribe  map  "Original  Ute 
Domain"  includes  El  Paso,  Pueblo, 
Fremont,  Las  Animas,  Lincoln,  and 
Elbert  Counties  as  a  part  of  the  original 
domain  of  the  Ute.  Official  tribal 
representatives  provided  folklore,  oral 
tradition,  geographical,  and  historical 
evidence  of  cultural  affiliation,  all  of 
which  indicated  that  eastern  Colorado  is 
a  part  of  their  traditional  territory. 

Officials  of  The  Colorado  College  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains  listed 
above  represent  the  physical  remains  of 
eight  individuals  of  Native  American 
ancestry.  Officials  of  The  Colorado 
College  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Apache  Tribe  of  Oklahoma;' 
Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma:  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  of  Oklahoma;  JicarillajVpache 
Nation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico;  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  Southern.  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation,  Colorado; 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Joyce  Eastburg,  Legal 
Assistant,  The  Colorado  College,  14  East 
Cache  La  Poudre  Street,  Colorado 
Springs,  CO  80903,  telephone  (719) 
389-€703,  before  December  26,  2003. 
Repatriation  of  the  human  remains  to 
the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado 
may  proceed  after  that  date  if^no 
additional  claimants  come  forward. 

The  Colorado  College  is  responsible 
for  notifying  the  Apache  Tribe  of 
Oklahoma:  Arapahoe  Tribe  of  the  Wind 


River  R  jservation,  Wyoming:  Cheyenne- 
Arapah  d  Tribes  of  Oldahoma;  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  o  Oklahoma;  Jicarilla  Apache 
Nation.'New  Mexico;  Kiowa  Indian 
Tribe  o  Oklahoma;  Mescalero  Apache 
Tribe  o  the  Mescalero  Reservation,  New 
Mexico  Northern  Cheyenne  Tribe  of  the 
Northei  n  Cheyeime  Indian  Reservation, 
Montan  a;  Southern  Ute  Indian  Tribe  of  - 
the  Sou  thern  Ute  Reservation,  Colorado; 
Ute  Ind  an  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  o  the  Ute  Mountain  Reservation, 
Colorac  o.  New  Mexico  &  Utah  that  this 
notice  li  as  been  published. 

Dated:  October  28,  2003. 
John  Rol  bins. 

Director,  Cultural  Resources. 
03-29508  Filed  11-25-03;  8:45  am] 
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DEPAR  TMENT  OF  THE  INTERIOR 
Nationa  Park  Service 


Notice  i  if 
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AGENCYd  National  Park  Service,  Interior. 
ACTION:  sJotice. 


Inventory  Completion:  The 
College,  Colorado  Springs, 


Notici  ( is  here  given  in  accordance 
with  tht  Native  American  Graves 
Protecti  )n  and  Repatriation  Act 
(NAGPF  A),  25  U.S.C.  3003,  of  the 
complet  on  of  an  inventory  of  human 
remains  in  the  possession  of  The 
Colorad )  College,  Colorado  Springs.  CO. 
The  hur  lan  remains  were  removed  from 
Cimarro  a  County,  OK.  and  Baca  County, 
CO. 

This  I  otice  is  published  as  part  of  the 
Nationa  Park  Service's  administrative 
responsi  bilities  under  NAGPRA,  25 
U.S.C.  3  )03  (d)(3).  The  determinations 
within  t  lis  notice  are  the  sole 
responsi  lility  of  the  museum, 
institutii  )n,  or  Federal  agency  that  has 
control « if  the  Native  American  human 
remains  The  National  Park  Service  is 
not  resp  )nsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  Iwas  made  by  The  Colorado 
College  professional  staff  in 
consult^ion  with  representatives  of  the 
Apache  t'ribe  of  Oklahoma;  Arapahoe 
Tribe  of  the  Wind  River  Reservation, 
Wyominfc;  Cheyenne-Arapaho  Tribes  of 
Oklahoifa;  Comanche  Nation, 
Oklahoma;  Fort  Sill  Apache  Tribe  of 
OklahoiAa:  Jicarilla  Apache  Nation,  New 
Mexico;  Kiowa  Indian  Tribe  of 
Oklahoi^a;  Mescalero  Apache  Tribe  of 
the  Mesoalero  Reservation,  New  Mexico; 
Northenl  Cheyenne  Tribe  of  the 


Northern  Cheyenne  Indian  Reservation, 
Montana;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation,  Colorado; 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Moimtain  Reservation, 
Colorado,  New  Mexico  &  Utah. 

In  October  1973,  human  remains 
representing  one  individual  were 
removed  from  site  34CI267,  feature 
NCE3  RS2,  Cimarron  County,  OK,  by 
archeology  field  school  students  under 
the  direction  of  Professor  Michael 
Nowak  of  The  Colorado  College 
Anthropology  Department.  The  burial 
had  been  disturbed  prior  to  discovery. 
The  human  remains  were  curated  in  the 
Anthropology  Department  Archaeology 
Laboratory  in  Palmer  Hall  and 
transferred  in  1989  to  the  Biological 
Anthropology  Research  Laboratory  of 
Barnes  Science  Center  (Accession  no. 
1980.2.1).  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  Cranial  morphology 
indicates  that  the  hiunan  remains  are 
Native  American. 

In  October  1979,  human  remains 
representing  one  individual  were 
removed  from  site  5BA317,  Baca 
County,  CO,  by  archeology  field  school 
students  under  the  direction  of 
Professor  Michael  Nowak.  The  hiunan 
remains  were  curated  in  The  Colorado 
College  Anthropology  Department 
Archaeology  Laboratory  in  Palmer  Hall 
and  were  transferred  in  1989  to  the 
Biological  Anthropology  Research 
Laboratory  of  Barnes  Science  Center 
(Accession  no.  1980.2.2).  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Cranial  morphology  indicates  that  the 
human  remains  are  Native  American. 

The  map  "Indian  Land  Areas 
Judicially  Established  1978"  indicates 
that  Cimarron  County,  OK,  and  Baca 
County,  CO,  were  aboriginally  occupied 
by  the  Apache,  Comanche,  and  Kiowa 
tribes.  The  map  "Early  Indian  Tribes, 
Culture  Areas,  and  Linguistic  Stocks" 
establishes  the  presence  of  the  Kiowa  in 
Cimarron  and  Baca  Counties  at  the  time 
of  contact.  The  Southern  Ute  Indian 
Tribe  map  "Original  Ute  Domain" 
includes  Cimarron  and  Baca  Coimties  as 
a  part  of  the  himting  groimd  of  the  Ute, 
but  Mr.  Neil  Cloud,  NAGPRA 
representative.  Southern  Ute  Indian 
Tribe  of  the  Southern  Ute  Reservation, 
Colorado  stated  that  the  area  is  too  far 
east.  Official  tribal  representatives  from 
the  Cheyeime-Arapaho  Tribes  of 
Oklahoma:  Comanche  Nation, 
Oklahoma:  and  Mescalero  Apache  Tribe 
of  the  Mescalero  Reservation,  New 
Mexico  provided  folklore,  oral  tradition, 
geographical,  and  historical  evidence  of 
cultiiral  affiliation,  all  of  which 
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indicated  that  Cimarron  County,  OK, 
and  Baca  Comity,  CO,  are  part  of  their 
traditional  territory. 

Officials  of  The  Colorado  College  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  two  individuals  of  Native 
American  ancestry.  Officials  of  The 
Colorado  College  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Apache  Tribe  of 
Oklahoma;  Arapahoe  Tribe  of  the  Wind 
River  Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  of  Oklahoma;  Jicarilla  Apache 
Nation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico;  and  Northern  Cheyenne  Tribe 
of  the  Northern  Cheyerme  Indian 
Reservation,  Montana. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cultmally 
affiliated  with  the  human  remains 
should  contact  Joyce  Eastburg,  Legal 
Assistant,  The  Colorado  College,  14  East 
Cache  La  Poudre  Street.  Colorado 
Springs,  CO  80903,  telephone  (719) 
389-6703,  before  December  26,  2003. 
Repatriation  of  the  human  remains  to 
the  Apache  Tribe  of  Oklahoma; 
Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma:  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  of  Oklahoma;  Jicarilla  Apache 
Nation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico;  and  Northern  Cheyenne  Tribe 
of  the  Northern  Cheyenne  Indian 
Reservation,  Montana  may  proceed  after 
•  that  date  if  no  additional  claimants 
come  forward. 

The  Colorado  College  is  responsible 
for  notifying  the' Apache  Tribe  of 
Oklahoma;  Arapahoe  Tribe  of  the  Wind 
River  Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  of  Oklahonia;  Jicarilla  Apache 
Nation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico;  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation,  Colorado; 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah  that  this 
notice  has  been  published. 
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Dated:  October  28,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 

[FR  Doc.  03-29509  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4310-Sfr-S 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Inventory  Completion: 
Denver  Art  Museum,  Denver,  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  Native 
American  associated  funerary  objects  in 
the  possession  of  the  Denver  Art 
Museum,  Denver,  CO.  The  associated 
funerary  objects  were  removed  from  an 
unidentified  location  in  Arizona. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  associated  funerary 
objects.  The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the 
associated  funerary  objects  was  made  by 
Denver  Art  Museiun  professional  staff  in 
consultation  with  representatives  of  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Commimity  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zimi  Reservation,  New  Mexico. 

At  an  unknown  date  prior  to  1972, 
one  ceramic  jar  and  six  shell  fragments 
were  acquired  by  Ralph  Ray  of 
Wheatridge,  CO.  The  ceramic  jar  is  buff 
in  color  and  made  of  micaceous  clay.  It 
measm^s  16.4  cm  high  and  17.3  cm  in 
diameter  and  features  one  loop  handle 
on  the  rim.  The  ceramic  jar  is  similar  to 
plainware  types  typically  found  at 
Hohokam  sites  in  Arizona.  The  shell 
fragments  represent  as  many  as  three 
different  types  of  Glycymeris.  The 
ceramic  jar  and  shell  fragments  were 
donated  to  the  Denver  Art  Museum  in 
1972.  According  to  Denver  Art  Museum 
docmnentation,  the  jar  originally  held 
cremated  himian  remains.  No  evidence 


shows  that  the  himian  remains  were 
ever  accessioned  by  the  Denver  Art 
Museum.  A  rattlesnake  rattle  found 
inside  the  jar  is  thought  to  have  been 
added  after  the  jar  was  acquired  by  the 
Denver  Art  Museum. 

Archeological  evidence  has 
depionstrated  that  pit  or  urn  cremations 
were  the  predominant  Hohokam  biu-ial 
practice  prior  to  A.D.  1100.  Extended 
supine  inhumations  then  became  more 
prevalent,  completely  replacing 
cremations  by  A.D.  1300.  Officials  of  the 
Denver  Art  Museum  recognize  that 
while  ceramic  jars  and -shells  had  other 
uses  within  Hohokam  culture,  the 
assembly  of  this  particular  ceramic  jar 
and  shell  fragments  was  made 
exclusively  for  burial  purposes. 

Archeological  evidence  has 
demonstrated  a  strong  relationship  of 
shared  group  identity  between  the 
Hohokam  and  the  present-day  O'odham 
(Pima  and  Papago)  and  Hopi.  The 
O'odham  people  are  currently 
represented  by  the  Ak  Chin  hidian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  Arizona;  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona;  and 
Tohono  O'odham  Nation  of  Arizona.  In 
1990,  representatives  of  the  Ak  Chin 
Indian  Community  of  the  Maricopa  (Ak 
Chin)  Indian  Reservation,  Arizona;  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  and  Tohono 
O'odham  Nation  of  Arizona  issued  a 
joint  policy  statement  claiming  ancestral 
ties  to  the  Hohokam  cultural  traditions. 
Hopi  oral  tradition  places  the  origins 
of  their  Patki,  Sun,  Sand,  Com,  and 
Tobacco  Clans  south  of  the  Colorado 
plateau.  While  the  Hopi  oral  traditions 
do  not  identify  specific  locations,  some 
of  the  descriptions  are  consistent  with 
Hohokam  settlements  in  central  Arizona 
during  the  Classic  period.  O'odham  oral 
traditions  indicate  that  some  of  the 
Hohokam  people  migrated  north  and 
joined  the  Hopi.  In  1994,  representatives 
of  the  Hopi  Tribe  of  Arizona  issued  a 
statement  claiming  cultural  affiliation 
with  Hohokam  cultural  traditions. 

Zuni  oral  traditions  mention 
Hawikuh,  a  Zuni  community,  as  a 
destination  of  settiers  from  the 
Hohokam  area.  Zuni  language,  prayers, 
and  rituals  used  by  the  Zuni  Shu 
maakwe  medicine  society  have 
descended  from  the  Hohokam.  In  1995, 
representatives  of  the  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico  issued  a 
statement  claiming  cultural  affiliation 
with  the  Hohokam  cultural  traditions. 
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Officials  of  the  Denver  Art  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  seven  cultiiral 
items  are  reasonably  believed  to  have 
been  made  exclusively  for  burial 
purposes  or  to  contain  hiunan  remains. 
Officials  of  the  Denver  Art  Museiun  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(A),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  associated  funerary  objects  and  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  hidian  Reservation, 
Arizona;  Gila  River  hidian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zimi  Tribe  of  the 
Zimi  Reservation,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affihated  with  the  associated  funerary 
objects  should  contact  Nancy  J. 
Blomberg,  Curator  of  Native  Arts, 
Denver  Art  Museum,  100  West  14th 
Avenue  Parkway,  Denver,  CO  80204, 
telephone  (720)  913-0161  before 
December  26,  2003.  Repatriation  of  the 
associated  funerary  objects  to  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Commimity 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Commimity  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico  may 
proceed  after  that  date  if  no  additional 
claim^ts  come  forward. 

The  Denver  Art  Museum  is 
responsible  for  notifying  the  Ak  Chin 
Indian  Community  of  the  Maricopa  (Ak 
Chin)  Indian  Reservation,  Arizona;  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  Hopi 
Tribe  of  Arizona;  Salt  River  Pima- 
Maricopa  Indian  Conmiunity  of  the  Salt 
River  Reservation,  Arizona;  Tohono 
O'odham  Nation  of  Arizona;  and  Zuni 
Tribe  of  the  Zuni  Reservation,  New 
Mexico  that  this  notice  has  been 
published. 

Dated:  October  28,  2003. 
lofaB  Robbins, 

Assistant  Director,  CuHufal  Resources. 

(FR  Doc.  03-29506  Filed  11-2&-03;  8:45  am] 
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4. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPR^),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  m  the  possession  of  Illinois 
State  Mu  >eiun,  Springfield,  IL.  The 
human  n  mains  were  removed  from  Fort 
Robinsoi ,  Dawes  County,  NE. 

This  notice  is  published  as  part  of  the 
National  bark  Service's  administrative 
responsil|ilities  imder  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  tl  is  notice  are  the  sole 
responsil  lility  of  the  musexim, 
institutic  1,  or  Federal  agency  that  has 
control  G  '  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  respc  nsible  for  the  determinations 
within  tl  is  notice. 

A  deta  led  assessment  of  the  human 
remains  vas  made  by  Illinois  State 
Museimi  professional  staff  in 
consultai  ion  with  representatives  of  the 
Assinibo  ne  and  Sioux  Tribes  of  the  Fort 
Peck  Ind  an  Reservation,  Montana; 
Cheyenn  i  River  Sioux  Tribe  of  the 
Cheyenn  i  River  Reservation,  South 
Dakota;  I  .ower  Brule  Sioux  Tribe  of  the 
Lower  Bfule  Reservation,  South  Dakota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  and 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dikota. 

Prior  to  1962,  human  remains 
representing  one  individual  were 
removed  from  Fort  Robinson,  Nebraska, 
by  an  unidentified  person  or  persons. 
The  remains  were  later  donated  to  the 
Quincy  Museum  of  Natiu-al  History  and 
Art,  Quiacy,  IL.  In  1991,  the  Quincy 
Museuin  of  Natural  History  and  Art 
transferred  possession  and  control  of  the 
himian  remains  to  the  Illinois  State 
Museunib  The  transfer  inventory 
identifie  s  the  remains  as  "Sioux  female. 
Fort  Rob  inson.  Neb."  No  known 
individu  il  was  identified.  No  associated 
funerary  objects  are  present. 

The  ci  mial  morphology  of  the  human 
remains  indicates  that  the  individual  is 
likely  to  be  Native  American.  Fort 
Robinsoh  was  an  important  military 
post  in  t  le  Sioux  territory.  The  Sioux 
Indians  1  ire  represented  by  six  present- 
day  Indi  m  tribes,  the  Assiniboine  and 
Sioux  Tl  ibes  of  the  Fort  Peck  Indian 


Reservation,  Montana;  Cheyenne  River 
Sioux  Tribe  of  the  Cheyenne  River 
ResMvation,  South  Dakota;  Lower  Brule 
Sioux  Tribe  of  the  Lower  Brule 
Reservation,  South  Dakota;Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation, 
South  Dakota;  Rosebud  Sioux  Tribe  of 
the  Rosebud  Ladian  Reservation,  South 
Dakota;  and  Standing  Rock  Sioux  Tribe 
of  North  &  South  Dakota. 

Officials  of  the  Illinois  State  Museimi 
have  determined  that,  piu^uant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Illinois  State  Museiun  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation,  Montana; 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota;  Lower  Brule  Sioux  Tribe  of  the 
Lower  Brule  Reservation,  South  Dakota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Rosebud  ' 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  and 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cultiu-ally 
affiliated  with  the  human  remains 
should  contact  Dr.  Robert  E.  Warren, 
Curator  of  Anthropology,  Illinois  State 
Museum,  1011  East  Ash  Street, 
Springfield,  EL,  telephone  (217)  524- 
7903,  before  December  26,  2003. 
Repatriation  of  the  human  remains  to 
the  Assiniboine  and  Sioux  Tribes  of  the 
Fort  Peck  Indian  Reservation,  Montana; 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota;  Lower  Brule  Sioux  Tribe  of  the 
Lower  Brule  Reservation,  South  Dakota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  and 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota  may  proceed  after  that 
date  if  no  additional  claimants  come 
forwards 

The  lUinois  State  Museum  is 
responsible  for  notifying  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation,  Montana; 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota;  Lower  Brule  Sioux  "Tribe  of  the 
Lower  Brule  Reservation,  South  Dakota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  and 
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Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota  that  this  notice  has  been- 
published. 

Dated:  September  10,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-29510  Filed  11-25-03;  8:45  am] 
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Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Idaho,  Alfred  W.  Bowers  Laboratory  of 
Anthropology,  Moscow,  ID.  The  human 
remains  and  associated  funerary  objects 
were  removed  from  imknown  locations 
in  central  and  southern  Arizona. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museimi, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Idaho,  Alfred  W.  Bowers  Laboratory  of 
Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Commimity 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  and  Tohono 
O'odham  Nation  of  Arizona. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  five 
individuals  were  removed  from 
unknown  locations  in  central  and 
southern  Arizona  by  unidentified 
persons.  The  hUman  remains  were 
gifted  to  the  Museum  of  the  Rockies  in 
Bozeman,  MT,  by  an  unknown  person  at 
an  unknown  date.  In  1988,  the  human 
remains  were  transferred  to  the 


University  of  Idaho,  Alfred  W.  Bowers 
Laboratory  of  Anthropology.  No  known 
individuals  were  identified.  The  five 
associated  hmerary  objects  in  which  the 
cremated  human  remains  were  buried 
are  one  Gila  Red  ceramic  vessel,  two 
Tanque  Verde  Red-on-Brown  ceramic 
vessels,  and  two  Hohokam  Plain 
ceramic  vessels. 

Archeological  evidence  indicates  that 
the  Gila  Red,  Tanque  Verde  Red-on- 
Brown,  and  Hohokam  Plain  pottery 
.  types  are  clearly  associated  with  the 
Classic  period  (A.D.  1250-1350)  of  the 
Hohokam  culture  of  central  and 
southern  Arizona.  Archeological 
evidence  indicates  that  pit  or  urn 
cremations  were  a  common  Hohokam 
burial  practice.  Archeological  evidence 
and  oral  traditions  demonstrate  a  strong 
relationship  of  shared  group  identity 
between  the  Hohokam  and  the  present- 
day  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  and  Tohono 
O'odham  Nation  of  Arizona. 

Officials  of  the  University  of  Idaho, 
Alfred  W".  Bowers  Laboratory  of 
Anthropology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  five 
individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Idaho,  Alfred  W.  Bowers  Laboratory  of 
Anthropology  also  have  determined 
that,  pvu-suant  to  25  U.S.C.  3001  (3){A), 
the  five  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  University  of  Idaho, 
Alfred  W.  Bowers  Laboratory  of 
Anthropology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  associated  funertry  objects  and  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  and  Tohono 
O'odham  Nation  of  Arizona. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  shoidd 
contact  Leah  K.  Evans-Janke,  University 
of  Idaho,  Alfred  W.  Bowers  Laboratory 
of  Anthropology,  Moscow.  ID  83844- 


1111,  telephone  (208)  885-3733,  before 
December  26,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Ak  Chin  Indian 
Commimity  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona:  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  Arizona;  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona;  and 
Tohono  O'odham  Nation  of  Arizona 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  University  of  Idaho,  Alfred  W. 
Bowers  Laboratory  of  Anthropology  is 
responsible  for  notifying  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  Arizona;  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona;  and 
Tohono  O'odham  Nation  of  Arizona  that 
this  notice  has  been  published. 

Dated:  October  21.  2003. 
John  Rolibins, 

Assistant  Director.  Cultural  Resources. 
[FR  Doc.  03-29504  Filed  11-25-03:  8:45  am] 

BIUJNG  CODE  431(V-S0-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Service 

Notice  of  Inventory  Completion: 
University  of  Idaho,  Alfred  W.  Bowers 
Laboratory  of  Anthropology,  Moscow, 
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OR 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Idaho,  Alfred  W.  Bowers  Laboratory  of 
Anthropology,  Moscow,  ID.  and  in  the 
control  of  the  U.S.  Department  of 
Agricultmre,  Forest  Service,  Wallowa- 
VVhitman  National  Forest,  Baker  City, 
OR.  The  human  remains  and  associated 
funerary  objects  were  removed  from 
burial  sites  in  Nez  Perce  County,  ID. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  htiman 
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remains  and  associated  fiinetaiy  objects. 
The  National  Park  Senace  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Idaho.  Alfred  W.  Bowers  Laboratory  of 
Anthropology  professional  staff  in 
considtation  with  representatives  of  the 
Nez  Perce  Tribe  of  Idaho. 

On  September  27-28, 1986,  human 
remains  representing  a  minimum  of  two 
individuals  were  removed  from  the 
Cottonwood  Creek  site  (10NP182).  Nez 
Perce  Coimty,  ID,  by  Dr.  Frank 
Leonardy.  Dr.  Leonardy's  excavation 
was  part  of  a  criminal  investigation  of 
an  illegal  excavation  of  archeological 
resources  on  public  land  without  a 
permit  pursuant  to  the  Archaeological 
Resources  Protection  Act,  16  U.S.C. 
470cc  (a).  No  known  individuals  were 
identified.  The  29  associated  funerary 
objects  are  5  dentalia  beads.  2  bags  of 
dentalia  fragments,  8  bags  of  ochre,  12 
bags  of  unidentifiable  bone  fragments, 
and  2  bags  of  mixed  dentalia  and  bone. 

Archeological  evidence  indicates  that 
the  burials  at  the  Cottonwood  Creek  site 
predate  A.D.  1805.  During  consultation, 
a  representative  of  the  Nez  Perce  Tribe 
of  Idaho  indicated  that  the  Nez  Perce 
Tribe  of  Idaho  is  directly  related  to  the 
people  who  were  buried  at  the 
Cottonwood  Creek  site.  The  Cottonwood 
Creek  site  is  located  within  the  area 
ceded  by  the  Nez  Perce  to  the  United 
States  pursuant  to  the  Nez  Perce  Treaty 
of  June  9, 1863  (14  Stat.  647),  and  is 
located  within  the  area  recognized  by  a 
final  judgment  of  the  Indian  Claims 
Commission  as  the  aboriginal  land  of 
the  Nez  Perce  Tribe  of  Idaho  (18  Ind.  CI. 
Comm.  1, 1967). 

Officials  of  the  University  of  Idaho, 
Alfred  W.  Bowers  Laboratory  of 
Anthropology  and  Wallowa- Whitman 
National  Forest  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains^  described  above 
represent  the  physical  remains  of  two 
individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Idaho,  Alfred  W.  Bowers  Laboratory  of 
-  Anthropology  and  Wallowa- Whitman 
National  Forest  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  29  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  University  of  Idaho, 
Alfred  W.  Bowers  Laboratory  of 
Anthropology  and  Wallowa- Whitman 
National  Forest  have  determined  that, 
pursuant4o  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 


the  Nativ  »  American  hiunan  remains 
and  asso<  iated  funerary  objects  and  the 
Nez  Pero  i  Tribe  of  Idaho. 

Repres  mtatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cidturally 
affiliated  with  the  hiunan  remains  and 
associate  i  funerary  objects  should 
contact  L  sah  K.  Evans-Janke,  University 
of  Idaho,  Alfred  W.  Bowers  Laboratory 
of  Anthr(  pology,  Moscow,  ID  83844- 
1111,  teh  phone  (208)  885-3733,  before 
Decembef-  26,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Nez  Perce  Tribe  of  Idaho 
may  prooeed  after  that  date  if  no 
additional  claimants  come  forward. 

The  University  of  Idaho.  Alfred  W. 
Bowers  Laboratory  of  Anthropology  is 
responsil^le  for  notifying  the  Nez  Perce 
Tribe  of  Uaho  that  this  notice  has  been 
publishei  I. 

Dated:  October  22,  2003. 
John  Robltiiis, 

Assistant  Virector,  Cultural  Resources. 
[PR  Doc.  (|3-29505  Filed  11-25-03;  8:45  am] 

BILUNG  Co4e  4310-50-S 


DEPARTJMENT  OF  THE  INTERIOR 

National  park  Service 

Notice  of  Realty  Action — Proposed 
Exchang|B  of  Federally  Owned  Land  for 
Privately  Owned  Land,  Both  Within 
Kane  Co  iinty,  UT,  Glen  Canyon 
National  Recreation  Area 

SUMMARV:  Pursuant  to  the  authority 
containei  1  in  the  Act  of  July  1,  2003, 
(Pub.  L. :  08-43, 117  Stat.  841),  the 
Secretary  of  the  Interior  has  be^a 
authorizt  d  to  acquire  certain  lands  by 
exchange  and  is  authorized,  upon 
completion  of  said  exchange,  to  revise 
the  boun  iaries  of  Glen  Canyon  National 
Recreatic  n  Area  accordingly. 
DATES:  T  le  effective  date  for  this  notice 
shall  be  he  date  of  the  Federal  Register 
publicat  on  in  which  this  notice 
appears. 

FOR  FUR1  flER  INFORMATION  CONTACT: 

Realty  Omcer,  Land  Resources  Program 
Center,  Intermoimtain  Region,  P.O.  Box 
728,  San  a  Fe,  New  Mexico,  87504- 
9728,  50  >-988-6810. 
SUPPLEM  ENTARY  INFORMATION:  The 
above-ci  ed  Act  authorizes  the  Secretary 
of  the  In  erior  to  exchange  certain 
privatel]!  owned  lands  adjacent  to  Glen 
Canyon  National  Recreation  Area  for 
federally  owned  lands  within  the 
recreatic  a  area  boundary.  Upon 
complet  on  of  this  exchange,  the 
boundai  es  of  Glen  Canyon  National 
Recreation  Area  wiU  be  revised  to  add 
the  parcel  now  adjacent  to  the 
recreatic  a  area  and  to  exclude  the  parcel 


now  inside  the  recreation  area.  Land 
added  to  the  recreation  area  shall  be 
administered  as  part  of  the  park  in 
accordance  with  the  laws  and 
regulations  applicable  thereto.  The 
lands  to  be  exchanged  are  generally 
described  as  follows: 

Federally  Owned  Parcel 

Tract  No.  06-128,  a  parcel  of  land  in 
Section  5.  Township  44  South.  Range  3 
East.  Salt  Lake  Base  and  Meridian, 
containing  312.50  acres,  more  or  less. 

Privately  Owned  Parcel 

Tract  No.  06-127.  a  parcel  of  land  in 
Section  32.  Township  43  South.  Range 
3  East.  Salt  Lake  Base  and  Meridian, 
containing  122.93  &cres,  more  or  less. 

The  value  of  the  properties  exchanged 
shall  be  determined  by  a  ciurent  fair 
market  value  appraisal.  If  they  are  not 
approximately  equal,  the  following 
applies:  In  the  event  the  federally 
owned  property  is  higher  in  value  than 
the  privately  owned  property,  the  values 
shall  be  equalized  by  cash  payment  in 
order  to  complete  the  exchange.  If  the 
privately  owmed  property  is  higher  in    * 
value  than  the  federally  owned 
property,  no  cash  pajrment  to  equalize 
values  shall  be  made. 

For  a  period  of  45  calendar  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  above 
address.  Adverse  comments  will  be 
evaluated,  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  October  7,  2003. 
Stephen  P.  Mailin, 

Regional  Director,  Intennountain  Region, 
National  Park  Service. 

[FR  Doc.  03-29500  Filed  11-25-03;  8:45  am] 
HLUNG  CODE  431 2-EO-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Avaiiabllity  of  the  Draft  Site 
Progress  Report  to  the  Worid  Heritage 
Committee,  Yellowstone  National  Park 

AGENCY:  National  Park  Service.  Interior. 
summary:  Pursuant  to  the  Decision 
adopted  by  the  27th  Session  of  the 
World  Heritage  Committee  (Dociunent: 
VVHC-03/27.COM/7A.12)  accepted  by   - 
the  United  States  Government,  the 
National  Park  Service  (NPS)  armoimces 
the  publication  for  comment  of  a  Draft 
Site  Progress  Report  to  the  World 
Heritage  Committee  for  Yellowstone 
National  Park,  Wyoming  and  Montana. 
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DATES:  There  will  be  a  30-day  public 
review  period  for  comments  on  this 
document  Comments  must  be  received 
on  or  before  December  26,  2003. 

ADDRESSES:  The  Draft  Site  Report  is 
included  in  the  supplementary 
information  section  of  this  notice. 
Copies  are  also  available  by  writing  to 
Suzanne  Lewis,  Superintendent, 
Yellowstone  National  Park,  P.O.  Box 
168,  Yellowstone  National  Park,  WY 
82190-0168;  by  telephoning  307-344- 
2002;  by  sending  an  e-mail  message  to 
yell_world_heritage@nps.gov;  or  by 
picking  up  a  copy  in  person  at  the 
park's  headquarters  in  Mammoth  Hot 
Springs.  Wyoming,  82190.  The 
document  is  also  posted  on  the  park's 
Web  site  at  http://www.nps.gov/yell/ 
publications/woridh  eritage/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Lewis,  Superintendent, 
Yellowstone  National  Park,  P.O.  Box 
168,  Yellowstone  National  Park,  WY 
82190-0168,  or  by  calling  307-344- 
2002. 

SUPPLEMENTARY  INFORMATK)N: 

A.  The  World  Heritage  Committee 
Decision 

hi  1995.  the  World  Heritage 
Committee,  with  the  agreement  of  the 
United  States,  placed  Yellowstone 
National  Park,  a  designated  World 
Heritage  site,  on  its  List  of  World 
Heritage  in  Danger  in  response  to 
specific  threats  it  identified  to  the 
outstanding  universal  value  of  the  park. 
At  its  27th  Session  in  July  2003,  the 
Committee  decided  to  remove  the  park 
from  the  Danger  List.  The  decision  (27 
COM  7A.12)  is  conveyed  below: 

The  World  Heritage  Committee, 

1.  Notes  the  detailed  report  by  the  State 
Party  provided  on  April  17,  2003; 

2.  Urges  the  State  Party  to  continue  to 
report  on  Yellowstone's  snowmobile  phase- 
out  and  other  efforts  to  ensure  that  winter 
travel  facilities  respect  the  protection  of  the 
Park,  its  visitors,  and  its  wildlife; 

3.  Recommends  that  the  State  Party 
continue  its  efforts  in  ensuring  the  McLaren 
Mine  tailings  are  not  contaminating  the 
property; 

4.  Recognizes  the  progress  made  in 
addressing  all  the  key  issues  that  led  to 
Danger  Listing  of  the  property  in  1995  and 
considers  that  the  reasons  for  retaining  the 
property  on  this  List  no  longer  exist; 

5.  Congratulates  the  State  Party  for  the 
considerable  efforts  and  suggests  to  use  this 
as  a  model  case  for  promoting  success  stories 
of  the  World  Heritage  Convention  and  for 
international  co-operation  with  other  States 
Parties  facing  similar  problems  in  World  - 
Heritage  properties; 

6.  Decides  to  remove  the  property  from  the 
List  of  World  Heritage  iii  Danger. 

7.  Invites  the  State  Party: 


(a)  to  continue  its  commitment  to  address 
the  issues  that  have  concerned  the 
Committee  in  the  past; 

(b)  to  provide  to  the  World  Heritage  Centra 
by  1  February  2004,  existing  recovery  plans 
settiag  out  targets  and  indicators  for  the  6 
remaining  long-term  management  issues 
(mining  activities  outside  the  park,  threats  to 
bison,  threats  to  cutthroat  trout,  water  quality 
issues,  road  impacts,  visitor  use  impacts); 

(c)  to  continue  to  report  to  the  Committee 
on  the  condition  of  the  original  threats  and 
the  progress  made  towards  resolving  these 
issues  imtil  such  time  that  the  Conunittee 
decides  that  the  reports  are  no  longer  needed. 
These  reports  shall  include  pubUc  input, 
including— but  not  limited  to — ^independent 
experts,  NGOs,  and  other  key  stakeholders. 

B.  The  NPS's  Draft  Site  Report 

In  accordance  with  the  Committee's 
request  included  in  its  decision  to 
remove  the  park  from  the  Danger  List, 
the  NPS  has  prepared  a  Site  Report  to 
continue  to  provide  information  to  the 
World  Heritage  Committee  on  the 
original  threats  and  the  progress  made 
towards  resolving  these  issues.  The  Site 
Report  provides  a  synopsis  of  the 
current  status  of  the  six  specific  threats 
outlined  in  7(b)  of  the  Committee's 
decision.  The  full  text  of  the  draft  Site 
Report  is  as  follows. 

Yellowstone  National  Park  Site  Progress 
Report  to  the  World  Heritage  Committee, 
October  2003 

Introduction 

The  World  Heritage  Committee  (WHC) 
named  Yellowstone  National  Park  as  a  World 
Heritage  Site  in  Danger  on  December  5, 1995. 
In  its  report,  the  committee  cited  specific 
threats  and  dangers  that  were  already 
affecting,  were  beginning  to  affect,  or  had 
potential  to  seriously  derogate  the 
outstanding  universal  value  for  which 
Yellowstone  National  Park  was  established  as 
the  nation's  first  national  park.  At  the  Paris 
meeting  in  June  2003,  the  WHC  recognized 
that  significant  progress  at  Yellowstone  had 
been  made  to  effectively  address  the  issues 
that  caused  the  park  to  be  listed,  and 
removed  the  park  from  the  list. 

In  removing  the  park  from  the  hst  of 
troubled  sites,  the  WHC  recognized  this 
progress,  but  also  acknowledged  that  more 
work  needed  to  be  done  on  each  of  these 
issues.  They  also  acknowledged  the  park's 
problems  were  complex  and  had  developed 
over  a  long  period  of  time,  and  they  were  not 
going  to  be  resolved  easily  or  quickly. 

This  report  is  an  additional  status  report  on 
the  progress  Yellowstone  National  Park  has 
made  on  the  1995  threats  and  dangers  topics 
listed  by  the  World  Heritage  Comminee. 

Mining  Activities 

Threat  in  1995:  The  New  Worid  Mine  was 
a  major  Crown  Butte  Mines,  Inc.  proposal  to 
reopen  an  older  mining  area  on  patented  and 
U.S.  Forest  Service  lands' to  new  gold  and 
silver  harvest.  The  site  was  adjacent  to  the  " 
Absaroka-Beartooth  Wilderness  area  (Gallatin 
National  Forest)  and  Yellowstone  National 


Park  and  was  perceived  to  be  a  maior  threat 
to  the  resources  of  both  areas. 

Outcome:  The  U.S.  Govenmient  and  Ctown 
Butte  Mines,  Inc.  signed  an  agreement  in 
1996  to  refrain  from  mining  these  lands,  and 
the  Congress  appropriated  $65  million  for  the 
acquisition  of  lands  and  interests,  including 
cleanup  of  toxic  overburden  and  tailing  len 
over  bom  a  century  of  previous  mining 
activity. 

Status:  The  new  mining  proposal  was 
shelved  and  most  of  the  property  was 
transferred  to  public  domain.  Cleanup  of 
toxic  materials  from  past  mining  started  in 
2000  and  is  expected  to  take  seven  years,  but 
post-project  maintenance  will  be  funded  in 
perpetuity.  The  McLaren  tailings  were  left 
out  of  the  clean  up  agreement  and  while  the 
tailings  (which  are  outside  Yellowstone)  have 
stabihzed  and  water  quahty  inside  the  park 
has  improved,  the  park  continues  to  work 
with  its  state  and  federal  neighbors  to  have 
the  tailings  removed  and  the  site  restored. 

Threats  to  Bison 

Threat  in  1995:  Some  of  Yellowstone's 
bison  are  infected  with  Brucella  abortus,  the 
agent  that  causes  the  disease  Brucellosis,  and 
bison  occasionally  roam  outside  park 
boiuidaries.  These  bison  may  potentially 
transmit  brucella  to  livestock  grazing  outside, 
the  park,  which  could,  in  turn,  jeopardize  the 
"Brucellosis  Free"  status  of  bordering  states. 
Accordingly,  the  states  view  the  presence  of 
brucella  in  park  wildlife  as  a  significant 
economic  threat  to  the  livestock  industry. 
Sometimes  when  animals  migrate  out  of  the 
park  they  are  lethally  removed,  especially 
when  wildlife  population  numbers  are  high 
and  the  winters  are  severe. 

Outcome:  In  2000,  Yellowstone  National 
Park,  State  of  Montana,  U.S.  Forest  Service, 
and  USDA  Plant  and  Animal  Health 
Inspectipn  Service  cosigned  a  joint  bison 
management  plan  that  agreed  to  maintain 
wildlife  populations  and  manage  the  risk  of 
transmission  from  bison  to  cattle  within  the 
State  of  Montana.  It  is  a  long-term  plan  that 
should  manage  risks  currendy,  and  set  the 
stage  for  futiu*  discussions  about  eradication 
of  the  disease.  It  is  also  an  incremental  plan 
that  becomes  more  wildlife-fiiendly  and 
lowers  transmission  risk  to  cattle  with  each 
incremental  success. 

Status:  This  carefully  crafted  consensus- 
based  plan  has  been  serially  and  successfully 
implemented  for  three  years,  and  while  not 
universally  supported,  many  believe  it 
addresses  the  major  issues  regarding  the  risk 
of  brucellosis  transmission  from  wildlife  to 
livestock.  While  those  actions  are  being 
implemented,  discussions  and  research  are 
ciurendy  underway  to  consider  ways  to 
eventually  eliminate  brucellosis  bom 
wildlife  in  the  Greater  Yellowstone  Area 
while  maintaining  wild  and  free-ranging 
wildlife  herds.  For  example,  planning  for 
bison  vaccination  and  the  development  of  a 
remote  delivery  system  is  underway,  and  the 
agencies  are  actively  discussing  a  quarantine 
system  external  to  the  park  to  make  bison 
available  for  other  suitable  western  areas,  and 
to  help  reduce  bison  deaths  at  the  boundary. 


Threats  to  Cutthroat  Trout 

Threats  in  1995:  In  1994,  voracious, 
predatory,  non-native  lake  trout  and  exotic 
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trout  whirling  disease  were  discovered  in 
Yellowstone  Lake  threatening  the  existence 
of  the  rare,  endemic  Yellowstone  cutthroat 
trout,  plus  42  other  native  birds  and 
mmnmal*  that  depend  on  cutthroats  for  their 
own  survival.  It  could  also  potentially 
destroy  a  sport  fishery  that  had  a  $36  million 
annual  value. 

Outcome:  Experts  on-both  fish  species 
concluded  that  the  risk  of  functional 
extinction  of  the  native  trout  was  real  «nd 
substantial,  but  that  no  technology  exists  to 
eradicate  lake  trout  fit>m  the  lake  nor  treat  or 
control  the  trout  disease.  In  the  near  futiire, 
the  best  that  could  be  hoped  for  was  long- 
term  suppression  of  lake  trout,  through  the 
deployment  of  "industrial  strength  gillnets," 
to  restore  the  declining  cutthroat  trout 
population.  This  was  Implemented  by  MPS 
beginning  in  1995  targeting  the  estimated 
7,000  reproducing  adult  lajke  trout  extant  that 
year.  In  addition,  a  no-limit,  no-live-release 
regulation  for  lake  trout  with  sport  anglers 
was  also  put  into  effect  and  continues  to 
date.  Considerable  research  and  monitoring 
continues  on  the  whirling  disease  dilemma. 

Status:  Gillnet  fishing  effort  has  increased 
each  year  and  has  resulted  in  the  destruction 
of  approximately  56,000  adult  and  juvenile 
lake  trout.  Catch-per-unit-effort  declined  in 
2002,  and  again  in  2003,  and  for  the  first  time 
gave  biologists  hope  exploitation  was 
beginning  to  affect  the  population.  Sport 
angling  for  lake  trout  has  been  actively 
promoted  and  the  angler  catch  has 
represented  a  helpful  20  percent  of  the  total 
harvest.  Research  continues  to  seek  tools  for 
combating  whirling  disease. 

Wafer  Quality  Issues 

Threats  in  1995:  Yellowstone  National 
Park  hosts  almost  five  million  visitor  use 
days  annually.  Old,  outdated  waste  treatment 
plants,  lift  stations,  and  underground  lines, 
and  older  single  wall  fuel  tanks  were  causing 
an  unacceptable  level  of  accidental 
overflows,  ruptures,  and  spills  affecting  soils, 
ground  and  surface  waters  degrading 
localized  wild  lands.  In  1995,  the  failing 
Norris  wastewater  treatment  plant  was  closed 
after  recommendations  of  the  U.S.  Public 
Health  Service. 

Outcome:  All  of  the  park's  fuel  storage 
tanks  have  been  replaced  with  new  double- 
walled  liquid  tanks  or  replaced  with  more 
environmentally  friendly  propane  gas  tanks. 
Congress  appropriated  monies  to  replace  the 
Old  Faithful,  Madison,  and  Norris  sewage 
treatment  plants  and  those  projects  are 
underway  or  completed.  Older  or 
problematic  lift  stations,  lines,  grease.traps 
have  been  replaced  at  many  locations  in  the 
park.  Yellowstone  is  a  leader  in  sustainability 
through  its  "Greening  of  Yellowstone" 
program,  which  is  identifying  ways  to 
accomplish  its  work  at  less  cost  and  with 
fewer  environmental  impacts.  A  regional 
compost  facility  was  opened  in  2003,  for 
example,  and  is  tangible  evidence  of  the 
effectiveness  of  the  "Greening"  initiative.  In 
addition,  the  use  of  biodiesel  and  ethanol  has 
been  an  increasing  part  of  park 
transportation,  which  has  a  positive  benefit 
on  both  air  and  water. 

Status:  Yellowstone  has  made  excellent 
progress  addressing  threats  to  water  quality 


and  beli^yos  that  scheduled  programs  are  in 
place  ani  will  continue  to  resolve  the  smaller 
scale  pre  ects  remaining  to  be  upgraded. 

Road  Im  mcts 

Threat ;  in  1995:  Yellowstone's  road  system 
was  nev4r  designed  for  the  volume,  size,  and 
weight  of  vehicles  that  travel  through  the 
park  tod|y.  The  park  maintains  466  miles  of 
roads  of  tvhich  310  are  paved  and  considered 
primary  foads  for  the  public.  The  remaining 
156  mileK  are  paved  or  gravel  secondary 
roads^  foB  service  and/ or  light  public  use.  The 
condition  of  the  road  system  in  1995  was 
considered  deplorable. 

Outcomie:  Yellowstone  has  an  integrated, 
methodif  al  and  long-term  program  to 
improve  the  condition  of  the  park's  roads  and 
lessen  unsafe  conditions  and  unsatisfactory 
experiences  for  visitors  and  prevention  of 
resourceidegradation.  An  annual  funded 
program  |of  complete  road  bed  and/ or  surface 
replacement  is  expected  to  continue  through 
2017.      I 

Stafus}  Much  has  been  accomplished  - 
upgrading  the  existing  road  system  since 
1995,  but  it  is  a  slow  process  because  of  the 
short  construction  season  and  the  reality  that 
reconstr  iction  must  be  reasonably 
compatil  le  with  summer  visitors.  As  noted 
above,  tl  e  current  program  will  be  carried 
out  anni  ally  through  the  year  2017,  which 
should  li  irgely  correct  the  structural 
deficieni  ies.  In  2003,  Yellowstone  issued  its 
Business  Plan;  its  statement  of  operational 
needs  fo: '  the  next  five  years.  In  that  plan, 
deficieni  ies  in  road  cyclical  maintenance  are 
articulat  ^d  and  would  keep  those  new  roads 
in  top,  n  )n-deteriorating  condition.  All 
federal  [  rograms,  such  as  road  msintenance, 
are  subjc  ct  to  federal  appropriations. 

Visitor  L  se  Impacts 

Threa  s  in  J  995:  Increasing  visitor 
pressure  >  on  the  natural  and  cultural 
resource  >  of  the  park  have  been  of  concern 
-to  man^  ;ers  for  many  years.  More  recently, 
the  qual  ty  of  a  visitor's  Yellowstone 
experiei  ce  in  terms  of  sights,  sounds  and 
smells  h  is  also  been  extensively  debated. 
Concern  >  have  been  raised  most  strongly 
regardin ;  winter  use  in  the  park,  but  the 
crowds  ( if  summer  are  also  a  concern  to  many 
'  i'he  numbers  of  visitors  in  the  park, 
[summer  or  winter,  is  a  contentious 
ith  the  U.S.  public. 
re:  The  completion  of  an  EIS  on  a 
let  use  management  plan  and  a 
|f  Decision  in  2000,  called  for 
kg  visitor  safety  and  enjoyment,  air 
quality,  Wildlife,  and  the  natural  quiet  of 
Yellowstone  by  phasing  out  snowmobile  use 
over  a  three  year  period,  and  replacing  them 
with  noB-poiluting,  mass  transit  snow 
coachesJ  The  decision  was  challenged  in 
federal  oourt.  A  subsequent  lawsuit 
settlement  stipulated  the  NPS  would  prepare 
a  supplttnental  EIS  (SEIS)  analyzing  the 
snowmt^ile  ban  and  various  alternatives  to 
the  ban.  [The  draft  SEIS  was  released  to  the 
public  i^  2002  and  generated  over  350,000 
public  comments.  The  final  SEIS  was 
released!  in  February  2003,  and  a  Record  of 
Decisioi  i  signed  on  March  25,  2003,  which 
approve  i  the  new  winter  use  plan.  The  NPS 
decisioi  allows  for  continued  snowmobile 
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use  imder  strict  limitations,  establishing 
daily  use  limits,  requiring  the  use  of  the. 
cleaner  and  quieter,  4-stroke  engines,  and 
requiring  snowmobile  parties  to  be  guided. 

Status:  The  NPS  believes  the  decision 
addresses  winter  use  related  issues  and  the 
park's  goals  of  protecting  park  resources, 
protecting  employee  and  visitor  health  and 
safety,  and  improving  the  quality  of  the 
visitor  experience.  Litigation  has  been 
initiated  regarding  the  Record  of  Decision 
and  new  management  plan  but  the  park 
intends  to  implement  the  plan  in  December 
2003.  Summer,  fall  and  spring  visitation  has 
been  consistently  below  the  high  level 
experienced  in  1995.  The  park  has  focused 
on  development  of  partnerships  that  have 
encouraged  use  of  alternate  fuels  for 
transportation  and  facilities.  These 
partnerships  will  help  the  park  and 
communities  foster  a  region-wide  approach 
to  providing  visitors  and  voluntary 
alternative  modes  of  transportation. 

C.  Public  Comment  Solicitation 

Persons  wishing  to  comment  may  do 
so  by  any  one  of  several  methods.  They 
may  mail  comments  to  Suzanne  Lewis, 
Superintendent,  Yellowstone  National 
Park,  P.O.  Box  168,  Yellowstone 
National  Park,  WY  82190-0168.  They 
also  may  comment  via  e-mail  to 
yeW_wor/d_iieritoge@nps.gov  (include 
name  and  return  address  in  the  e-mail 
message).  Finally,  they  may  hand- 
deliver  comments  to  park  headquarters 
in  Mammoth  Hot  Springs,  Wyoming, 
82190. 

The  NPS  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hoiu^.  Individual  respondents  may 
request  we  withhold  their  home  address 
from  the  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  ciramistances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identify,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

A.  Durand  Jones, 

Deputy  Director. 

[FR  Doc.  03-29502  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Califomia  Bay-Delta  Public  Advisory 
Committee  Public  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
Califomia  Bay-Delta  Public  Advisory 
Committee  will  meet  jointly  with  the 
Califomia  Bay-Delta  Authority  on 
December  11,  2003.  The  agenda  for  the 
joint  meeting  will  include 
recommendations  on  a  Delta 
Imiprovements  Package,  CALFED  Bay- 
Delta  Program  implementation  and 
hituie  priorities,  the  2003  Annual 
Report,  and  grant  programs,  and  a 
presentation  on  Southem  Califomia 
Regional  Highlights. 
DATES:  The  meeting  will  be  held 
Thursday,  December  11,  2003,  from  9 
a.m.  to  5  p.m.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  Pauline  Nevins 
at  (916)  445-5511  or  TDD  (800)  735- 
2929  at  least  1  week  prior  to  the 
meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Hotel  in  the  Grand 
Balhoom,  1230  J  Street,  Sacramento, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Laychak,  Califomia  Bay-Delta 
Authority,  at  (916)  445-5511,  or  Diane 
Buzzard,  U.S.  Bureau  of  Reclamation,  at 
(916) 978-5022. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  to  provide 
recommendations  to  the  Secretary  of  the 
Interior,  other  participating  Federal 
agencies,  the  Governor  of  the  State  of 
Califomia,  and  the  Califomia  Bay-Delta 
Authority  on  implementation  of  the 
CALFED  Bay-Delta  Program.  The 
Committee  makes  recommendations  on 
annual  priorities,  integration  of  the 
eleven  Program  elements,  and  overall 
balancing  of  the  four  Program  objectives 
of  ecosystem  restoration,  water  quality, 
levee  system  integrity,  and  water  supply 
reliabiUty.  The  Program  is  a  consortium 
of  State  and  Federal  agencies  with  the 
mission  to  develop  and  implement  a 
long-term  comprehensive  plan  that  will 
restore  ecological  health  and  improve 
water  management  for  beneficial  uses  of 
the  San  Francisco/Sacramento  and  San 
Joaquin  Bay  Delta. 

Committee  and  meeting  materiab  will 
be  available  on  the  Califomia  Bay-Delta 
Authority  website  at  http:// 
calwater.ca.gov  and  at  the  meeting.  This 


meeting  is  open  to  the  public.  Oral 
comments  will  be  accepted  from 
members  of  the  public  at  the  meeting 
and  will  be  limited  to  3-5  minutes. 

(Authority:  The  Committee  was  established 
pursuant  to  the  Department  of  the  Interior's 
authority  to  implement  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661  et  seq..  the 
Endangered  Species  Act,  16  U.S.C.  1531  et 
seq..  and  the  Reclamation  Act  of  1902,  43  - 
U.S.C.  371  et  seq.,  and  the  acts  amendatory 
thereof  or  supplementary  thereto,  all 
collectively  referred  to  as  the  Federal 
Reclamation  laws,  and  in  particular,  the 
Central  Valley  Project  Improvement  Act,  Pub. 
L.  102-575.) 

Dated:  November  7,  2003. 
Allan  Oto, 

Special  Projects  Officer,  Mid-Pacific  Region. 
[FR  Doc.  03-29528  Filed  11-25-03;  8:45  am] 

BtLUNG  CODE  4310-IHMH 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-500] 

In  the  Matter  of  Certain  Purple 
Protective  Gloves;  Notice  of 
Investigation 

AGENCY:  Intemational  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
Intemational  Trade  Commission  on 
October  23,  2003,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Kimberly- 
Clark  Corporation  of  Irving,  Texas  and 
Safeskin  Corporation  of  Roswell, 
Georgia.  A  letter  supplementing  the 
complaint  was  filed  on  November  17, 
2003.  The  complaint  alleges  violations 
of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  purple  protective  gloves  by 
reason  of  infringement  of  U.S. 
Registered  Trademark  Nos.  2,596,539, 
2.533,260,  and  2,593,382.  The 
complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  during  official 


business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
Intemational  Trade  Commission,  500  E 
Street,  SW.,  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  at 
http://edis.  usitc.gov. 
FOR  FURTY1ER  INFORMATION  CONTACT: 
Thomas  Fusco,  Esq.,  Office  of  Unfair 
hnport  Investigations,  U.S.  Intemational 
Trade  Commission,  telephone  202-205- 
2571.  , 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  §210.10  of  the  Commission's  rules  of 
practice  and  procediu-e,  19  CFR  210.10 
(2003). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
Intemational  Trade  Commission,  on 
November  19,  2003,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(C)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  purple  protective 
gloves  by  reason  of  infringement  of  U.S. 
Registered  Trademark  No.  2,596,539, 
2,533,260,  or  2,593,382,  and  whether  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  piupose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  t>e 
served: 

(a)  The  complainants  are — 
Kimberly-Clark  Corporation,  351  Phelps 

Drive,  Irving,  Texas  75038. 
Safesldn  Corporation,  1400  Holcomb 
Bridge  Road,  Roswell,  Georgia  30076. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
The  Delta  Group.  4250  River  Green 

Parkway.  NW.,  Duluth.  Georgia 
30136. 
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Delta  Hospital  Supply,  Inc.,  31  Astor 

Avenue,  Norwood,  Massachusetts 

02062. 
Delta  Medical  Systems,  Inc.,  6865 

Shiloh  Road  E.,  Suite  400,  Alpharetta, 

Georgia  30005. 
Delta  Medical  Supply  Group,  Inc.,  436 

W.  Gay  Street,  West  Chester, 

Pennsylvania  19380. 
Medtexx  Partners,  216  Charles  Street, 

Hackensack,  New  Jersey  07601. 
Latexx  Partners  Berhad,  62-3,  Jalan  5/ 

lOlC,  Cheras  Business  Centre,  Off 

Jalan  Kaskas,  56100  Kuala  Lumpur, 

Malaysia. 
Dash  Medical  Gloves,  Inc.,  10180  South 

54th  Street,  Franklin,  Wisconsin 

53132.  ' 

(c)  Thomas  S.  Fusco,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Suite  401,  Washington,  DC 
20436,  who  shall  be  the  Conmiission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Delbert  R.  Terrill.  Jr.  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commissidn  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determinatipn  containing  such  findings, 
and  may  result  in-the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  November  20,  2003. 

By  order  of  the  Commission. 
Marilyn  K.  Abbott. 
Secretary  to  the  Commission. 
IFR  Doc.  03-29562  Filed  11-25-03;  8:45  am] 


INTERS  AT10NAL  TRADE 
COMMI  iSION 

[USITC '.  E-03-038] 


<i. 


Sunshife  Act  MMling 

AGENCY  tK>LOING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  ANi  DATE:  December  2,  2003,  at 

9:30  a.ii. 

PLACE:  loom  101,  500,E  Street,  SW., 

Washin  ^on,  DC  20436,  Telephone: 

(202)  2(  5-2000. 

STATUS:  Open  to  the  public. 

MATTER!  I  TO  BE  CONSIDERED: 

1.  Agi  (nda  for  future  meetings:  none. 

2.  Mi  iute§. 

3.  Ral  ification  List. 

4.  Inv  No.  731-TA-1023  (Final) 
(CertaiD  Ceramic  Station  Post  Insulators 
from  Ja]  lan) — ^briefing  and  vote.  (The 
Commii  sion  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretaiy  of  Commerce  on  or  before 
December  12.  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposep  of  at  the  scheduled  meeting, 
may  be  parried  over  to  the  agenda  of  the 
following  meeting. 

Issued  November  24,  2003. 

By  ord  er  of  the  Commission: 
Marilyn  R.  Abbott, 
Secretar '  to  the  Commission. 


[FR  Doc, 


03-29645  Filed  11-24-03;  11:13  am) 


BILUNGOMIE  7020-(I2-P 


DEPArtTMENT  OF  JUSTICE 

Notice  I  >f  Extension  of  Comment 
Period  Regarding  Consent  Judgment 
Lodgeq  Pursuant  to  Comprehensive 
Envlrortmentai  Response, 
Compensation,  and  Liability  Act 

On  Ofctober  17,  2003,  Notice  was 
published  in  the  Federal  Register  that 
on  September  30,  2003,  a  proposed 
Consenijudgment  in  United  States  v. 
City  of  Glen  Cove,  et  al,  Civil  Action  No. 
CV-0344975,  was  lodged  with  the 
United  States  Court  for  the  Eastern 
DistricWof  New  York.  68  FR  59819 
("Notict").  The  Notice  described  the 
proposed  Consent  Judgment  and  set 
forth  the  intention  of  Ae  United  States 
Department  of  Justice  to  receive  any 
comments  concerning  the  proposed 
Consent  Judgment  for  a  period  of  thirty 
(30)  da]  's  from  the  date  of  the  ■ . 
publica  tion  of  the  Notice. 

Notic  B  is  hereby  given  that,  consistent 
with  42  U.S.C.  9622(d)  and  28  CFR  50.7, 
and  in  i  espouse  to  a  request  received, 


the  United  States  will  receive  comments 
regarding  the  proposed  Consent 
judgment  for  an  additional  fifteen  (15) 
days,  until  December  2,  2003. 

Reference  should  be  made  to  the 
Notice  for  a  description  of  the  proposed 
Consent  Judgment  and  for  the  procedure 
to  be  followed  in  order  to  comment 
thereon. 

Ronald  Gluck, 

Assistant  Chief,  Envirorunental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-29606  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-62,732] 

Agere  Systems,  Inc.,  Reading,  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woricer 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  20,  2003,  applicable  to  workers 
of  Agere  Systems,  Inc.,  Reading, 
Pennsylvania.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  integrated  circuits  and 
are  not  separately  identifiable  by 
product  line. 

New  findings  show  that  there  was  a 
previous  ceitification,  TA-W-39,437, 
issued  on  August  29,  2001,  for  workers 
of  Agere  Systems,  Integrated  Circuits 
Div.,  Reading,  Pennsylvania  who  were 
engaged  in  employment  related  to  the 
production  of  integrated  circuits.  That 
certification  expired  August  29,  2003. 
To  avoid  an  overlap  in  worker  group 
coverage,  this  certification  is  being 
amended  to  change  the  impact  date 
from  August  15,  2002  to  August  30, 
2003,  for  workers  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-52,732  is  hereby  issued  as 
follows: 

Workers  of  Agere  Systems,  Inc.,  Reading, 
Pemisylvania,  engaged  in  employment 
related  to  the  production  of  integrated 
cimuts,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  30,  2003,  through  October  20,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC  this  3rd  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Tmde 
Adjustment  Assistance. 
[FR  Doc.  03-29537  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  4S10-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,656] 

Agere  Systems,  Inc.,  Aiientowm,  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistemce  on 
October  7,  2003.  applicable  to  workers 
of  Agere  Systems,  Inc.,  AUentown, 
Pennsylvania.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  integrated  circuits  and 
are  not  separately  identifiable  by 
product  line. 

New  findings  show  that  there  was  a 
previous  certification,  TA-W-39,449, 
issued  on  August  29,  2001,  for  workers 
of  Agere  Systems,  Integrated  Circuits 
Div.,  AUentown,  Permsylvania  who 
were  engaged  in  employment  related  to 
the  production  of  integrated  circuits. 
That  certification  expired  August  29, 
2003.  To  avoid  an  overlap  in  worker 
group  coverage,  this  certification  is 
being  amended  to  change  the  impact 
date  fi-om  August  15,  2002  to  August  30, 
2003,  for  workers  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-52,656  is  hereby  issued  as 
follows: 

Workers  of  Agere  Systems,  Inc.,  AUentown, 
Pennsylvania,  engaged  in  employment 
related  to  the  production  of  integrated 
circuits,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  30,  2003,  through  October  7.  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Tmde 
Adjustment  Assistance. 
[FR  Doc.  03-29538  Filed  11-25-03;  8:45  am] 
BILUNG  CODE  4510-4(M>       ■ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S2.946] 

Arkansas  Metal  Castings,  Inc.,  Fort 
Smith,  AR;  Notice  of  Terminatton  of 
Investigatkxi 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  24,  2003  in  response  to  a 
petition  filed  on  behalf  of  workers  of 
Arkansas  Metal  Castings,  Forth  Smith, 
Arkansas. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  group  eligibility.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying^Dfficer,  Division  of  Trade 
Adjustment  Assistance. 
[FRDoc.  03-29539  Filed  11-25-03;  8:45  am] 
BILLING  CODE  4S10-30-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S3,400] 

CapitaL  City  Press,  Publication 
Servtoes  Division,  Barre,  VT;  Notice  of 
Terminatton  of  investigatton 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  31,  2003  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Capital  City 
Press,  Publication  Services  Division, 
Barre,  Vermont. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  {TA-W-50,315,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  6th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29535  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rTA-W-50,315] 

Capital  City  Press,  Inc.,  Publtoatton 
Servtoes  Divfston,  Barre.  VT;  Amended 
Certiftoatton  Ragarding  EliglMUty  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  29,  2003.  applicable  to  workers 
of  Capital  City  Press,  Inc..  Barre. 
Vermont.  The  notice  was  published  in 
the  Federal  Register  on  Februrary  24, 
2003  (68  FR  8620). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  the  Department  limited  its 
certification  coverage  to  workers  of  the 
subject  firm  engaged  in  typesetting 
printing  production. 

New  company  information  shows  that 
worker  separations  involving  the 
remaining  worker  groups  will  occur  at 
the  Barre,  Vermont  location  of  the 
subject  firm.  The  Publication  Services 
Division  of  the  subject  firm 
encompasses  all  production  processes  at 
the  Barre,  Vermont  location.  The 
Publication  Services  Division  provides 
typesetting,  proofreading  and  digital 
imaging  (scanning)  necessary  to  prepare 
pages  for  the  typesetting  printing 
production. 

It  is  the  intent  of  the  Department  to 
include  all  workers  of  Capital  City 
Press,  Publication  Services  Division, 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to  TA- 
W-50,315  is  hereby  issued  as  follows: 

All  workers  of  Capital  City  Press,  Inc., 
Publication  Services  Division,  Barre, 
Vermont,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  10,  2001,  through  January  29, 
2005,  are  eligible  to  apply  for  adjustment 
.  assistance  imder  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  6th  day  of 
November  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29550  Filed  11-25-03;  8:45  am) 
BILLING  CODE  451»-aO-P 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 


ITA-W-S1.403] 

CMant  Corporation,  Oalc  Craeic,  Wi; 
Notica  of  Ravlaad  Oatarmination  on 


By  application  of  June  12,  2003,  a 
company  official  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Woricer  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subjecj  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  April 
30,  2003,  based  on  the  finding  that 
criterion  3(A)  (the  workers'  firm  is  a 
supplier  and  the  component  parts  it 
supplied  for  the  primary  firm  accounted 
for  at  least  20  percent  of  the  production 
or  sales  of  the  workers'  firm)  and  3(B)(a 
loss  of  business  by  the  workers'  firm 
Mrith  the  primary  firm  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation)  have  not  been 
met.  The  denial  notice  was  published  in 
the  Federal  Register  on  May  9,  2003  (68 
FR  25060). 

Pursuant  to  the  receipt  of  the  request 
for  reconsideration,  which  included 
subject  firm  customers  not  provided  in 
the  initial  investigation,  it  has  become 
apparent  that  Clariant  Corporation,  Oak 
Creek,  Wisconsin  supplies  component 
-parts  for  leather  and  a  loss  of  business 
with  a  manufacturers  (whose  workers 
were  certified  eligible  to  apply  for 
adjustment  assistance)  contributed 
importantly  to  the  workers  separation  or 
threat  of  separation. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I 
determine  that  workers  of  Clariant 
Corporation,  Oak  Creek,  Wisconsin 
qualify  as  adversely  afiiected  secondary 
workers  imder  Section  222  of  the  Trade 
Act  of  1974.  In  accordance  with  the 
provisions  Of  the  Act,  1  make  the 
following  certification: 

All  woricers  of  Clariant  Corporation,  Oak 
Creek,  Wisconsin,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  1 ,  2002  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 


Signet 
October, 

Elliotts 


in  Washington,  DC,  this  17th  day  of 
2003. 


Kuslmer, 

Certifyin  }  Officer,  Division  of  Trade 
Adjustnvent  Assistance. 
[FR  Doc.  03-29543  Filed  11-25-03;  8:45  am] 
BILLING  CbDE  4510-3»-P 


DEPARTIMENT  OF  UVBOR 

Employbnent  and  Training 
Adminiftration 

[TA-W-t2,676,  et  al.] 

Defend  w  Services,  Inc.,  Woridng  at 
Piilowti  X  Plant  #1,  Kannapolis,  NC,  at 
al.;  Nonce  of  Negative  Determination 
Regarding  Application  for 
Recondderation 

By  ap  plication  of  September  17,  2003, 
a  petitii  mer  requested  administrative 
reconsifieration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workeri  of  Pillowtex  Plant  #1, 
Kannapblis,  North  Carolina  (TA-W- 
52,676)i  Pillowtex  Plant  #16,  Salisbury, 
North  darolina  (TA-W-52,676A), 
Pillowtix  Plant  #6,  Concord,  North 
Caroling  {TA-W-52,676B)  and 
Pillowtex  Plant,  Eden,  North  Carolina 
(TA-W4-52,676C)  to  apply  for  Trade 
Adjustment  Assistance  (TAA).  The 
decision  notice  was  signed  on 
Septemper  9,  2003  and  published  in  the 
Federal  Register  on  October  10,  2003 
(68  FR  58719). 

Pursilant  to  29  CFR  90.18(c) 
reconsiaeration  may  be  granted  under 
the  foUi  iwing  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  pre'  riously  considered  that  the 
determination  complained  of  was 
erroneo  as; 

(2)  if  it  appears  that  the  determination 
compla  ned  of  was  based  on  a  mistake 
in  the  c  etermination  of  facts  not 
previoD  sly  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decisio  i. 

The  ]  letition  for  the  workers  of 
Pillowtex  Plant  #1,  Kannapolis,  North 
Carolin  i  (TA-W-52,676),  Pillowtex 
Plant  #  16,  Salisbury,  North  Carolina 
(TA-W  -52,676A),  Pillowtex  Plant  #6, 
Concor  i.  North  Carolina  (TA-W- 
52,676B)  and  Pillowtex  Plant,  Eden, 
North  darolina  (TA-W-52,676C)  was 
denied  because  the  "upstream  supplier" 
group  Eligibility  requirement  of  Section 
222(b)  t)f  the  Trade  Act  of  1974,  as 
amended,  was  not  met. 

The  ^upstream  supplier"  requirement 
is  fulfiled  when  the  workers"  firm  (or 
subdiv  sion)  is  a  supplier  to  a  firm  that 


employed  a  group  of  workers  who 
received  a  certification  of  eligibility  to 
apply  for  trade  adjustment  assistance 
benefits  and  such  supply  or  production 
is  related  to  the  article  that  was  the  basis 
for  such  certification.  The  workers  of 
the  subject  firm  did  not  act  as  an 
upstream  supplier  to  a  trade  certified 
firm. 

The  petitioner  notes  that  other 
contractors  have  been  certified  for  trade 
adjustment  assistance  and  thus  appears 
to  imply  that  the  petitioning  workers 
should  be  eligible  for  trade  adjustment 
assistance  as  import  impacted 
secondary  workers. 

When  addressing  the  issue  of  import 
impact  in  a  case  of  secondary  impact, 
the  Department  considers  whether  the 
subject  firm  supplied  a  component  in  a 
product  produced  by  a  trade  certified 
firm.  As  the  subject  firm  did  not 
produce  a  component  used  in  the 
product  of  Pillowtex  Corporation,  the 
allegation  of  secondary  import  impact  is 
invalid. 

Further,  the  subject  firm  does  not 
produce  an  article  within  the  meaning 
of  Section  222  of  the  Trade  Act.  Only  in 
very  limited  instances  are  service 
workers  certified  for  trade  adjustment 
assistance,  namely  the  worker 
separations  must  be  caused  by  a 
reduced  demand  for  their  services  from 
a  parent  or  controlling  firm  or 
subdivision  whose  workers  produce  an 
article  and  who  are  currently  imder 
certification  for  trade  adjustment 
assistance.  A  further  investigation 
revealed  that  the  workers  of  Pillowtex 
Plant  #1,  Kannapolis,  North  Carolina 
(TA-W-52,676),  Pillowtex  Plant  #16, 
Salisbury,  North  Carolina  (TA-W- 
52,676A),  Pillowtex  Plant  #6,  Concord, 
North  Carolina  (TA-W-52,676B)  and 
Pillowtex  Plant,  Eden,  North  Carolina 
(TA-W-52,676C)  do  not  meet  the 
criteria  to  be  certified  for  trade 
adjustment  assistance. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law.  or  of  the 
facts  which  woiild  justify 
.  reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  3rd  day  of 
November,  2003. 
Elliott  S.  Knshiwr. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29546  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoymant  and  Training  - 
Adminlatratlon 

n'A-W-52,136] 

Fairehild  Samiconductor  Corp.,  a 
Subaidiary  of  Fairehild  Samlcondiictor 
Intamational,  Inc.,  Including 
Tamporary  Workara  of  Manpowar, 
South  Portland,  ME;  Amandad 
Certification  Regarding  Eligibiilty  To 
Apply  for  Worker  Adjuatmant 
Aaalstanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  6,  2003,  applicable  to  workers  of 
Fairehild  Semiconductor  Corporation,  a 
subsidiary  of  Fairehild  Semiconductor 
International,  Inc.,  South  Portland, 
Maine.  The  notice  was  published  in  the 
Federal  Register  on  August  18,  2003  (68 
FR  49523). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  temporary  workers  of 
Manpower  were  employed  at  Fairehild 
Semiconductor  Corporation  to  produce 
semiconductor  devices  at-the  South 
Portland,  Maine  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  temporary 
workers  of  Manpower  working  at 
Fairehild  Semiconductor  Corporation,  a 
subsidiary  of  Fairehild  Semiconductor 
International,  Inc..  South  Portland, 
Maine. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Fairehild  Semiconductor  Corporation,  a 
subsidiary  of  Fairehild  Semiconductor 
International,  Inc.,  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-52,136  is  hereby  issued  as 
follows: 

All  workers  of  Fairehild  Semiconductor 
Corporation,  a  subsidiary  of  Fairehild 
Semiconductor  International,  Inc.,  South 
Portland,  Maine,  including  temporary 
workers  of  Manpower,  producing 
semiconductor  devices  at  Fairehild 
Semiconductor  Corporation,  a  subsidiary  of 
Fairehild  Semiconductor  International,  Inc., 
South  Portland,  Maine,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  June  9,  2002,  through  August  6,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC,  this  6th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29549  Filed  11-25-03;  8:45  am] 
BILUNG  COOE  4S10-aiM> 


DEPARTMENT  OF  LABOR 

Employment  and  Trainbig 
Adminiatratton 

n"A-W-«2,475] 

Flaklcreat  Cannon,  inc.,  a  Subaidiary 
of  Piikmtax  CbrporatkMi,  Including 
l-aaaad  Workara  of  Coreataff  Agency, 
and  Manpower,  Scottaboro,  AL; 
Amended  CartificatkMi  Regarding 
Eligibility  To  Apply  for  Worker 
Adjuatmant  Aaaiatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  5.  2003,  applicable  to 
workers  of  Fielderest  Cannon,  Inc.,  a 
subsidiary  of  Pillowtex  Corp.,  Bath 
Division,  including  leased  workers  of 
Corestaff  Agency,  Scottsboro,  Alabama. 
The  notice  was  published  in  the  Federal 
Register  on  October  10,  2003  (68  FR 
58720). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
.  Information  provided  by  the  company 
shows  that  leased  workers  of  Manpower 
were  employed  at  Fielderest  Caimon, 
Inc.,  a  subsidiary  of  Pillowtex  Corp., 
Bath  Division  to  produce  bath  rugs  at 
the  Scottsboro,  Alabama  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  leased  workers 
of  Manpower  working  at  Fielderest 
Cannon,  Inc.,  a  subsidiary  of  Pillowtex 
Corp.,  Bath  Div.,  Scottsboro,  Alabama. 

The.  intent  of  the  Department's 
certification  is  to  include  all  workers 
employed  at  Fielderest  Cannon,  Inc., 
Bath  Division  who  were  adversely 
affected  by  increased  imports  of  bath 
nigs. 

The  amended  notice  applicable  to 
TA-W-52,475  is  hereby  issued  as 
follows: 

All  workers  of  Fielderest  Cannon,  Inc.,  a 
subsidiary  of  Pillowtex  Corporation,  Bath 
Division,  Scottsboro,  Alabama  and  leased 
workers  of  Corestaff  Agency  and  Manpower 
producing  bath  rugs  at  Fielderest  Cannon, 
Inc.,  a  subsidiary  of  Pillowtex  Corporation, 
Bath  Division,  Scottsboro,  Alabama,  who 
became  totally  or  partially  separated  from 


employment  on  or  after  August  6,  2002. 
throu^  September  5,  2005.  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  6th  day  of 
November,  2003. 

Elliott  S.  Kmhner. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29547  Filed  11-25-03;  8:45  am] 

BIUJNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adminlatratlon 

[TA-W-52,284] 

Flahar  Pierce,  Weymouth,  MA;  Nottea 
of  Raviaad  DeterminatkMi  on 

RaconaMeratton 

-  r 

By  application  of  August  26,  2003,  a 
company  official  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July 
31,  2003,  based  on  the  finding  that 
imports  of  outdoor  lighting  controls  and 
printed  eiicuit  boards  (PCBs)did  not 
contribute  importantly  to  worker 
separations  at  the  subject  plant  and  no 
shift  of  production  to  a  foreign  source 
occurred.  The  denial  notice  was 
published  in  the  Federal  Register  on 
Ai^st  18,  2003  (68  FR  49523). 

to  support  the  request  for 
reconsideration,  the  company  official 
supplied  additional  information  not 
made  available  in  the  initial 
investigation.  A  review  of  this 
additional  information  revealed  that  the 
company  shifted  a  significant  portion  of 
its  production  to  Mexico,  which  is  party 
to  a  free  trade  agreement  with  the 
United  States. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Fisher  Pierce, 
Weymouth,  Massachusetts,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Fisher  Pierce,  Weymouth, 
Massachusetts,  who  became  totally  or 
partially  separated  from  employment  on  or 
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after  July  31,  2002,  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  20th  day  of 
November.  2003. 
Linda  G.  Poide, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FROoc.  03-29548  Filed  11-2&-03;  8:45  am] 
■UJNQ  COOC  4510-W-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-53,154] 

Intemationai  Stone  Products,  inc., 
Barre,  VT;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
'Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  6, 
2003,  in  response  to  a  petition  filed  by 
the  United  Steel  workers  of  America, 
Local  4  on  behalf  of  workers  of 
Intemationai  Stone  Products,  Inc., 
Barre,  Vermont.  The  workers  produced 
granite  memorials. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certificationissued 
on  October  24,  2003  and  which  remains 
in  effect  (TA-W-53.261).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this'  31st  day  of 
October.  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29540  Filed  11-25-03;  8:45  am] 
BILLING  CODE  4510^30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-50,204] 

'  Kokusai  Semiconductor  Equipment 
Corporation,  Blllerica  Facility^  Biiierica, 
MA;  Notice  of  Revised  Determination 
on  Reconsideration 

By  application  of  April  8,  2003,  a 
petitioner  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Extermination 
Regarding  Eligibilit^^to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

TBe  initial  investigation  resulted  in  a 
negative  determination  issued  on  March 


11,  200l  based  on  the  finding  that 
imports  of  vertical  diffusion  furnaces 
(200mn]  and  300mm  wafers)  did  not 
contribi)te  importantly  to  worker 
sejparatibns  at  the  subject  plant  and  no 
shift  of  production  to  a  foreign  source 
occurrei.  The  denial  notice  was 
publish^  in  the  Federal  Register  on 
March  ^6,  2003  (68  FR  14706). 

Uponlfurther  review  of  the  initial 
investigation,  in  the  reconsideration 
process]  it  was  revealed  that  subject  firm 
custom^r(s)  increased  their  import 
purchases  of  semiconductor  testing 
equipment  during  the  relevant  period.  It 
was  furltier  revealed  that  U.S.  aggregate 
imports  of  electric  furnaces  and  ovens 
for  diffilsion,  oxidation  or  annealing  of 
semicoi  doctor  wafers  increased 
signifia  mtly  duiring  the  relevant  period. 

Concluaon 

After  :areful  review  of  the  additional 
facts  ob  ained  on  reconsideration,  1 
concluc  3  that  increased  imports  of 
articles  ike  or  directly  competitive  with 
those  produced  at  Kokusai 
Semicoi  iductor  Equipment  Corporation, 
Billeric  I  Facility,  Biiierica, 
Massacl  lusetts,  contributed  importantly 
to  the  d  jclines  in  sales  or  production 
and  to  t  le  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accorda  ace  with  the  provisions  of  the 
Act,  I  miake  the  following  certification: 

All  workers  of  Kokusai  Semiconductor 
Equipmvit  Corporation,  Biiierica  Facility, 
Biiierica,  Massachusetts,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  November  16,  2001  through  two  years 
from  the  date  of  this  certification,  are  eligible 
to  apply  :or  adjustment  assistance  under 
Section  I  23  of  the  Trade  Act  of  1974. 


Signec 
October, 
Elliott  S. 


[FR  Doc. 

BILUNG 


in  Washington,  DC,  this  27th  day  of 
2003. 

Kushner, 

Certifyiik  Officer,  Division  of  Trade 
Adjustm  int  Assistance. 

03-29544  Filed  11-25-03;  8:45  am] 

4510-30-P 


ODE 


DEPAR  TMENT  OF  LABOR 

Employ  ment  and  Training 
AdminI  itration 

[TA-W-i  0,834] 

L^voioi  Kirsch  Window  Fashions, 
i^vokM  IHome  Fashions,  Westminster, 
CA;  Amended  Certification  Regarding 
Eiiglbilky  To  Apply  for  Woricer 
Adjustinent  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Departi  lent  of  Labor  issued  a 
Certific  ition  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 


8,  2002,  applicable  to  workers  of 
Levolor  Kiisch  Window  Fashions,  Wood 
and  Faux  Wood  Custom  Window 
Coverings  Department,  Westminster, 
California.  The  notice  was  published  in 
the  Federal  Regist^  on  April  24,  2002 
(67  FR  20166).  The  certification  was 
amended  on  July  15, 2003  to  show  that 
workers  wages  were  paid  under  the 
imemployment  insurance  (U.I.)  tax    « 
account  for  Levolor  Home  Fashions.  The 
notice  was  published  in  the  Federal 
Register  on  July  24,  2002  (67  FR  48486). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certUlcation 
for  workers  of  the  subject  firm.  Findings 
show  that  the  Department  limited  its 
certification  coverage  to  the  Wood  and 
Faux  Wood  Customer  Window 
Coverings  Department  who  were 
engaged  in  the  production  of  wood  and 
faux  wood  window  coverings  at  the 
subject  firm. 

Company  information  shows  that  the 
Westminster,  California  plant  has  closed 
down  completely  and  has  shifted 
production  of  wood  and  faux  wood 
window  coverings  to  Mexico. 

It  is  the  intent  of  the  Department  to 
include  "all  workers"  of  Levolor  Kirsch 
Window  Fashions,  Levolor  Home 
Fashions  who  were  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W— 40,834  is  hereby  issued  as 
follows: 

All  workers  of  Levolor  Kirsch  Window 
Fashions,  Levolor  Home  Fashions, 
Westminster,  California,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  January  28,  2001  through  April  8,  2004, 
are  eligible  to  apply  for  adjustment  assistarlce 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  4th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29536  Filed  11-25-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,959] 

Maxxim  Medical,  inc.,  Honea  Path,  SC; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Ad)ustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance,  and 
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under  Section  246  of  the  Trade  Act  of 
1974  (26  U.S.C.  2813),  a  Negative 
Determination  Regarding  EUgibility  to 
Apply  for  Alternative  Trade  Adjustment 
Assistance  on  October  14,  2003, 
applicable  to  workers  of  Maxxim 
Medical,  Inc.,  Honea  Path,  South 
Carolina.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  are  engaged  in  the 
production  of  surgical  gloves. 

Ckimpany  information  received  during 
the  Department's  investigation  stated 
that  workers  engaged  in  the  production 
of  surgical  gloves  at  the  plant  possess 
skills  that  are  easily  transferable.  New 
information  provided  by  the  company 
states  that  workers  at  the  subject  firm 
require  skills  that  are  imique  to  the 
surgeon  glove  manufacturing  process. 
Therefore,  workers'  skills  are  not  easily 
transferable. 

Review  of  this  information  shows  that 
all  eligibility  criteria  under  Section  246 
of  the  Trade  Act  of  1974  (26  U.S.C. 
2813),  as  amended  have  been  met. 

The  amended  notice  applicable  to 
TA-W-52,959  is  hereby  issued  as 
follows: 

All  workers  of  Maxxim  Medical,  Inc., 
Honea  Path,  South  Carolina,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  19,  2002 
through  October  14,  2005,  are  eligible  to 
apply  for  adjustment  assistance  imder 
Section  223  of  the  Trade  Act  of  1974  and  are 
also  eligible  to  apply  for  alternative  trade 
adjustment  assistance  under  Section  246  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  6th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29545  FUed  11-25-03;  8:45  am] 
BILUNG  CODE  4510-30-^ 


66407 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AdministratkHi 

rA-W-d9.376] 

Ocelk),  Inc.,  Now  Known  as  H.H. 
Fessler  Knitting  Co.,  Inc.,  Bedford,  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  tiie 
Department  of  Labor  issued  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  September  21 ,  2001, 


applicable  to  workers  of  Ocello,  Inc., 
Richland,  Pennsylvania.  The  notice  was 
published  in  the  Federal  Register  on 
October  1 1 ,  2001  (68  FR  25060). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  knit  garments  imtil  the  company 
closed  at  the  end  of  June,  2001. 

New  information  shows  that  Ocello, 
Inc.  became  known  as  H.H.  Fessler 
Knitting  Co.,  Inc.  in  June  2002  due  to  a 
change  in  ownership.  Workers  separated 
firom  emplojmient  as  the  subject  firm 
had  their  wages  reported  under  a 
separated  unemployment  insurance  (UI) 
tax  account  for  H.H.  Fessler  Knitting 
Co.,  Inc. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Ocello.  Inc.  who  were  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39,376  is  hereby  issued  as 
follows: 

All  workers  of  Ocello,  Inc.,  now  known  as 
H.H.  Fessler  Knitting  Co.,  Inc.,  Richland, 
Pennsylvania,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  17,  2000,  through  September  21, 
2003,  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  3rd  day  of 
November  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29553  filed  11-25-03;  9:45  am] 

BILUNG  CODE  aiO-30-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

rrA-w-41,185] 

Pittsburgh  Logistics  Systems,  Inc.,  a 
Subsidiary  of  Quadrlvius,  inc.,  on 
Location  at  LTV  Steel  Corp., 
Independence,  OH;  Notice  of  Revised 
Determination 

In  accordance  with  the  August  28, 
2003  order  of  the  United  States  Court  of 
International  Trade  (USCIT)  in  Former 
Employees  of  Pittsburgh  Logistics 
Systems,  Inc.,  Plaintiff  v.  United  States 
Secretary  of  Labor,  Defendant  (Court 
No.  02-00387),  I  make  the  following 
certification: 

All  workers  of  Pittsburgh  Logistics 
Systems,  Inc.,  A  Subsidiary  of  Quadrivius, 
Inc.,  on  location  at  LTV  Steel  Corp., 


Independence,  Ohio  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  23.  2001,  through  two  years 
from  date  of  certification,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  30th  day  of 
October.  2003. 
Ellialt  S.  Kwiiner. 
Certifying  Office,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29542*  FUed  11-25-03;  8:45  am] 

■UMG  CODE  4610-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41 ,874A  and  TA-W-41 ,8748] 

Sebago,  Inc.,  Now  Known  as  Sebago 
USA,  LLC,  a  Wholly  Owned  Subsidiary 
of  Wolverine  Worldwide,  Westbroolc, 
ME,  and  Gortiam,  ME;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  th» 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  30,  2002,  applicable  to 
workers  of  Sebago,  Inc.,  Westbrook, 
Maine  and  Gorham,  Maine.  The  notice 
was  published  in  the  Federal  Register 
on  October  22,  2002  (67  FR  64923). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certilScation 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  men's  and  women's  footwear. 

New  information  shows  that 
Wolverine  Worldwide  purchased  the 
Westbrook,  Maine  and  Gorham,  Maine 
locations  of  Sebago,  Inc.  and  is  now 
known  as  Sebago  USA,  LLC,  a  wholly 
owned  subsidiary  of  Wolverine 
Worldwide.  Workers  separated  from 
employment  at  the  Westbrook,  Maine 
and  Gorham,  Maine  locations  of  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  Sebago 
USA,  LLC,  a  wholly  owned  subsidiary 
of  Wolverine  Worldwide. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sebago,  Inc.,  now  known  as  Sebago 
USA,  LLC,  a  wholly  owned  subsidiary 
of  Wolverine  Worldwide,  Westbrook, 
Maine,  and  Gorham,  Maine,  who  were 
adversely  affected  by  increased  imports. 


66498 


Federal  Register /Vol.  68. 


No.  228 /Wednesday,  Novembor  26,  2003 /Notices 


The  amended  notice  applicable  to 
TA-W-41,874A  and  TA-W-41,874B  are 
hereby  issued  as  follows: 

All  woricers  of  Sebago,  Inc.,  now  known  as 
Sebago  USA,  LLC,  a  wholly  owned 
subsidiary  of  Wolverine  Worldwide, 
Westbrook,  Maine  (TA-W-41,874A)  and 
Gorfaam,  Maine  rrA-W-41,874B),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  19,  2002, 
throu^  September  30,  2004,  are  eligible  to 
apply  for  alQustment  assistance  imder 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  6th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-29551  Filed  11-25-03;  8:45  am] 
MLUNG  COM  4S10-3»-P 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[TA-W-41,4e9,  TA-W-41,469C,  TA-W-41- 
4090,  and  TA-W-41-469E] 

Talact,  UlMTty  l^lca,  WA  and  Including 
Employees  of  Telsct,  Located  in 
Colorado,  Georgia,  and  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Afiply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U^.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  19,  2002,  applicable  to  workers 
of  Telect,  Liberty  Lake,  Washington.  The 
notice  was  published  in  the  Federal 
Register  on  September  10,  2002  (67  FR 
57453). 

At  the  request  of  a  company  official, 
the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  information  shows  that 
worker  separations  have  occurred 
involving  employees  of  the  Liberty 
Lake,  Washington  facility  of  Telect 
located  in  Colorado,  Georgia  and  Texas. 
These  employees  provided  sales 
fimction  services  and  customer  services 
for  the  production  of  fiber  optic 
patchcords  and  pigtails  at  the  Liberty 
Lake,  Washington  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  this  * 

certification  to  include  employees  of  the 
Liberty  Lake,  Washington  facility  of 
Telect  located  in  Colorado,  Georgia  and 
Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Telect  who  were  adversely  affected  by 
increased  imports. 


imended  notice  applicable  to 
,469  is  hereby  issued  as 


The 
TA-WUl 
follow  t: 

'All  vorkers  of  Telect,  Liberty  Lake, 
Washin  gton  frA-W-41,469),  including 
employ  ses  of  Telect,  Liberty  Lake, 
Washin  gton,  located  in  Colorado  (TA-W- 
41,469<  ),  Georgia  (TA-W-41,469D)  and 
Texas  C  rA-W-41,469E),  who  became  totally 
or  parti  dly  separated  from  employment  on  or 
after  A]  iril  16,  2001,  through  August  19, 
2004,  a  «  eligible  to  apply  for  adjustment 
3ssistai  ce  under  section  223  of  the  Trade  Act 
of  1974 

Signc  d  at  Washington,  DC,  this  1st  day  of 
2003. 
Richarf  Church, 

Certify!  ig  Officer,  Division  of  Trade 
Adjust!  lent  Assistance. 
(FR  Do(  .  03-29552  Filed  11-25-03;  8:45  am] 

MLUNG   »0E  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlrfstration 

Collection;  Comment 


Notice. 

SUMM/AY:  The  Department  of  Labor,  as 
part  ofl  its  continuing  effort  to  reduce 
papenirork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
process  to  provide  the  general  public 
and  Fadend  agencies  with  an 
opportunity  to  comment  on  proposed 
and/oij  continuing  collections  of 
infomjation  in  accordance  with  the 
Papen*?ork  Reduction  Act  of  1995 
(PRA^)  (44  U.S.C.  3506(c)(2)(A)).  This 
proceap  Kelps  to  enstire  that  requested 
data  can  be  provided  in  the  desired 
formal^  reporting  burdens  are 
minimjized,  collection  instnunents  are 
clearlM  understood,  and  the  impact  of 
collection  requirements  on  respondents 
can  b« properly  assessed.  Currently,  the 
Emplcwment  and  Training 
Administration  (ETA)  is  solicitinyg 
comments  concerning  the  reporting 
requirements  for  the  Disability 
Emplaprment  Grant  and  the  Disability 
Information  Technology  Grant  Programs 
for  theJFY  04-07  funding  periods.  The 
report!  submitted  for  coinment  include 
the  qu^erly  Activity  and  Placement 
Report  (APR)  and  annual  Participant 
Characteristics  Report  (PCR). 
DATES^  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
AOOREBSES  section  below  on  or  before 
Januaikr  26,  2004. 

ADORE^ES:  Alexandra  K.  Kielty,  Chief. 
Divisien  of  Disability  and  Workforce 
Progra  ms,  Rm.  S-5206,  200  Constitution 


Avenue.  NW.,  Washington,  DC  20210. 
Telephone:  (202)  693-3730  (VOICE), 
(202)  693-38ia  (FAX)  (these  are  not 
toll-fi»e  niunbers)  or  e-mail: 
KieItyAIexandra@doI.gov. 

SUPPLEMEHTARY  INFORMATK)N: 

L  Background 

The  Employment  and  Training 
Administration  of  the  Department  of 
Labor  is  considering  revising  the 
reporting  forms  that  correspond  to  OMB ' 
NO.:  1205-0416  which  implements 
reporting  requirements  for  the  Disability 
Emplojrment  Grant  Program  for  the 
fiscal  years  1999  and  2000.  Reporting 
impacts  15  grants  for  the  last  two  years 
of  a  three  year  grant  cycle  which  began 
Jidy  1, 1998.  The  grants  are  awarded  for 
one  year  plus  two  option  years.  These 
reports  will  also  be  used  for  similar 
disability  related  grants  administered  by 
ETA. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  burden  estimate  for  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  jof  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

m.  Current  Actions 

The  proposed  Information  Collection 
Request  establishes  reporting 
requirements  for  this  discretionary  grant 
program  which  is  funded  under  the 
Workforce  Investment  Act  (WLA)  Title  I. 
The  Activity  and  Placement  Report 
(APR)  includes  information  on  the 
number  of  participants  being  served, 
activities  and  services  provided,  and 
planned  outcomes.  The  Participant 
Characteristics  Report  (PCR)  covers  . 
information  on  age,  race,  educational 
level  and  types  of  disability. 

In  addition  to  these  reports,  grantees 
are  required  to  provide  a  quarterly 
Financial  Status  Report  (FSR),  SF  269 


which  is  approved  under  0MB 
Clearance  #0348-0039. 
Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 
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Title:  Disability  Employment  Grant 
Program  and  Disability  Information 
Technology  Grant  Program. 

OMB  Number:  1205-0416. 

Catalog  of  Federal  Domestic 
Assistance  Number:  17.248. 


Frequency:  Quarterly  for  Activity  and 
Placement  Report  (APR)  ETA  Form  No. 
9077  and  Annually  for  participant 
Characteristic  Report  (PCR)  ETA  Form 
No.  9078. 

Affected  Public:  National  not-for- 
profit  organizations. 


Form 


ETA  9077  ... 
ETA  9078  ... 
ETA  SF-269 

Totals  ... 


Total 
respondents 


16 
16 
16 


Frequency 


Quarterly 
Annually 
Quarterly 


Total  re- 
sponses 


64 
16 
64 


144 


Number  of  Respondents:  16. 

Total  Responses:  144;  (16  respondents 
X  4  Quarterly  Reports)  =  64  +  (16 
respondents  x  1  annual  report)  =  16  + 
(16  respondents  x  4  Quarterly  Reports) 
=  16  Total  =  144  Armual  Responses. 

Estimated  Time  Per  Respondent:  180 
Hours;  20  Hours  x  4  APRs  +(20  hrs,  SF- 
269  X  4)  +  (20  hrs.PCR)  =  180  hrs.per 
-respondent. 

Total  Burden  Hours:  2,880hrs.  (Note: 
Estimate  is  based  on  having  20 
respondents). 

Total  Burden  Cost  (capital/startup): 
$0.00. 

Total  Burden  Cost  (operating/ 
maintaining):  $1,200.00. 

Description:  The  disAbility 
Emplojrment  Initiative  Grant  Programs 
give  partial  funds  to  National 
organizations  that  engage  in 
employment  training  and  services  for 
people  with  disabilities  to  obtain 
competitive  employment.  The  Activity 
and  Placement  Report  (APR)  gives  the 
number  of  participants  being  served, 
activities  and  services  provided,  and 
placement  outcomes.  The  Participant 
Characteristics  Report  (PCR)  gives 
participant  information  in  age,  race, 
type  of  disAbility,  etc.  These  hmds  are 
taken  from  the  WIA  Title  I  (29  U.S.C. 
2916(c)(1)).  There  is  a  requirement  to 
have  grantees  complete  quarterly  an 
Activity  Placement  Report  (APR)  [29 
U.S.C.  2917(a)(1)]  and  a  Standard  Form 
269  (SF-269).  A  Participant 
Characteristic  Report  (PCR)  is  submitted 
annually  to  provide  an  overview  of 
participants  that  were  served  diuing  the 
program  year)  (29  U.S.C.  2917(a)(1))]. 
Respondents  submit  a  narrative  as  part 
of  the  quarterly  report  package.  The 
narrative  states  activities  of  the 
participants  in  the  organization  during 
the  previous  three  months. 


Signed  in  Washington,  DC  this  11th  day  of 
November,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  03-29534  Filed  11-25-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA— 05080] 

Great  Western  International,  Portland, 
OR;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA— 
Transitional  Adjustment  Assistance 

hi  accordance  with  section  250(A), 
subchapter  D,  chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  October  16, 
2001,  applicable  to  workers  of  Great 
Western  International,  Portland,  Oregon. 
The  notice  was  published  in  the  Federal 
Register  on  October  30,  2001  (66  FR 
54784). 

At  the  request  of  a  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  industrial  use  chemicals  such  as 
caustic  soda  and  sulfuric  acid  until  the 
company  shifted  production  to  Canada 
inJiUy  2001. 

New  information  shows  that  a  worker 
will  be  retained  at  the  subject  firm 
beyond  the  October  16,  2003  expiration 
date  of  the  certification.  This  employee 
is  currently  performing  the  closing 
down  functions  until  her  termination  no 
later  than  December  31,  2003. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  extend  the  October  16, 
2003  expiration  date  for  NAFTA-05080 
to  read  December  31,  2003. 


Avg.  time  per 

responses 

(hours) 


20 
20 

20 


Estimated  total 
tJurden  hours 


1,280 

320 

1,280 


2,880 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Great  Western  International  who  were 
adversely  affected  by  a  shift  of 
production  of  sulfuric  acid  and  caustic 
soda  to  Canada. 

The  amended  notice  applicable  to 
NAFTA— 05080  is  hereby  issued  as 
follows: 

All  workers  of  Great  Western  International, 
Pordand,  Oregon  who  became  totally  or 
partially  separated  from  employment  on  or  • 
after  July  3.  2000,  througli  December  31, 
2003,  are  eligible  to  apply  for  NAFTA-TAA  • 
under  section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  8th  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer.  Division  ofTmde 

Adjustment  Assistance. 

(FR  Doc.  03-29554  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

INAFTA-4357] 

Oxford  Automotive,  inc..  Argos,  IN; 
Notice  of  Revised  Detemiination  On 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  remanded 
to  the  Department  of  Labor  for  further 
consideration  and  investigation  of  the 
negative  determination  on 
reconsideration  on  remand  in  Former 
Employees  of  Oxford  Automotive 
U.A.W.  Local  2088  v.  U.S.  Secretary  of 
Labor  (Court  No.  01-00453). 

The  Department's  denial  of  NAFTA- 
Transitional  Adjustment  Assistance  for 
the  workers  of  Oxford  Automotive,  Inc., 
Argos,  Indiana  (NAFTA-4357)  was 
issued  on  January  24,  2001  and 
published  in  the  Federal  Register  on 
February  20,  2001  (66  FR  10916).  The 
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initial  investigation  concluded  that 
there  was  no  shift  of  production  to 
Canada  or  Mexico  and  that  imports  from 
Canada  or  Mexico  did  not  contribute 
importantlv  to  workers'  separations. 

On  April  30.  2001,  the  Department 
issued  a  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration  for  NAFTA— 4357 
and  published  the  determination  in  the 
Federal  Register  on  May  9,  2001  (66  FR 
23732). 

The  petitioners  alleged  in  the  request 
for  reconsideration  that  production 
equipment  (180"  press  line  and  two 
single  pot  spot  welders)  was  sent  to  an 
affiliated  plant  located  in  Mexico. 
Information  provided  by  the  company  at 
that  time  indicated  that  while 
equipment,  absent  its  use,  was  sent  to 
Mexico,  the  equipment  was  not  used 
and  there  was  no  production  shift.  The 
Department  determined  that  the  shift  of 
production  equipment,  absent  its  use, 
was  an  insufficient  basis  for 
certification. 

The  petitioners  appealed  to  the  U.S. 
Court  of  International  Trade,  and  on 
voluntary  remand,  the  Department 
requested  more  information  from  the 
company. 

In  the  remand  investigation,  the 
Department  requested  information 
regarding  company  imports  of  side 
panels,  llie  Department  determined  that 
there  was  no  basis  to  reverse  the 
negative  reconsideration  determination. 

m  a  second  volimtary  remand 
investigation,  the  Department 
conducted  a  survey  of  the  subject 
company's  major  customer  and  asked 
the  company  to  clarify  the  situation 
regarding  the  shift  of  equipment  to 
Mexico  and  alleged  shift  of  production 
to  Mexico.  The  Department  determined 
that  there  was  no  increased  customer 
reliance  upon  import  purchases  and  no 
shift  of  production  to  Mexico. 
Therefore,  the  Department  did  not 
reverse  the  negative  remand 
determination. 

On  the  current  remand,  the 
Department  followed  the  Court's 
guidance  in  conducting  its 
investigation,  obtaining  new  and 
additional  information,  as  well  as 
clarification,  bova  the  company 
regarding  the  alleged  production  shifts 
to  Mexico.  Upon  careful  review  of  the 
new  information,  it  has  been 
determined  that  a  significant  portion  of 
production  of  like  and  directly 
competitive  products  was  shifted  from 
the  subject  facility  to  Mexico  during  the 
relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  the  current  remand,  I 


conclui  ie  that  there  was  a  shift  of 
produc  tion  to  Mexico  of  articles  like  or 
indirec  tly  competitive  with  those 
produc  3d  at  the  subject  facility.  In 
accordi  nee  with  the  provisions  of  the 
Trade  i  Let,  I  make  the_following 
certific  ition: 

All  workers  of  Oxford  Automotive,  Inc., 
Argos,  Ihdiana  who  became  totally  or 
partiall]  separated  from  employment  on  or 
after  De  :ember  4, 1999,  through  two  years 
from  th(  issuance  of  this  revised 
determination,  are  eligible  to  apply  for 
NAFTA*-TAA  under  section  250  of  the  Trade 
Act  of  1674. 

Signek  at  Washington,  DC,  this  lOtb  day  of 
November,  2003. 
Linda  G.  Poole, 

Directok  Division  of  Trade  Adjustment 
Assistaice. 
(FR  Dod  03-29541  Filed  11-25-03;  8:45  am] 

BILLING  ttOOE  4510-30-P 


MEDIC  (VRE  PAYMENT  ADVISORY 
COMMSSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 
Commission. 

ACTIONi  Notice  of  meeting. 


i 

/lAR 


SUMMARY:  The  Commission  will  hold  its 
next  pi  iblic  meeting  on  Thursday, 
Decern  jer  4,  2003,  and  Friday, 
Decem  jer  5,  2003,  at  the  Ronald  Reagan 
Buildii  ig.  International  Trade  Center, 
1300  Psnnsylvania  Avenue,  NW, 
Washi]  Lgton,  DC.  The  meeting  is 
tentati'  rely  scheduled  to  begin  at  10  a.m. 
on  Deosmber  4,  and  at  8  a.m.  on 
December  5. 

Topics  for  discussion  include:  quality 
of  caret  payment  adequacy  analyses  for 
hospitj  is,  physicians,  outpatient 
dialysi  s,  ambulatory  surgical  centers, 
home  I  lealth,  and  skilled  musing 
facilit) ;  and  Medicare+Choice. 

Agei  idas  will  be  e-mailed 
appro>  imately  one  week  prior  to  the 
meetio  g.  The  final  agenda  will  be 
availal  le  on  the  Commission's  web  site 
(http:/,  'www.MedPAC.gov). 

ADDRB  SES:  MedPAC's  address  is:  601 
New  J<  rsey  Avenue,  NW,  Suite  9000, 
Washi  lgton,  DC  20001.  The  telephone 
nimilx  r  is  (202).  220-3700. 

FOR  FU  TTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager,  (202) 
220-3t00. 

Mark  a  Miller, 

Executi  ve  Director. 

[FR  Do  :.  03-29517  Filed  11-25-03;  8:45  am] 

BILLING  MOE6820-BW-U 


m£rit  systems  protection 

BOARD 

Membership  of  the  Merit  Systems 
Protection  Board's  Senior  Executive 
Service  Performance  Review  Board 

agency:  Merit  Systems  Protection 

Board. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
members  of  the  Performance  Review 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Nelson,  Director  of  Policy  and 
Evaluation,  Merit  Systems  Protection 
Board,  1615  M  Street,  NW.,  Washington, 
DC  20419. 

SUPPLEMENTARY  INFORMATION:  The  Merit 
Systems  Protection  Board  is  publishing 
the  names  of  the  new  and  current 
members  of  the  Performance  Review 
Board  (PRB)  as  required  by  5  U.S.C. 
4314(c)(4).  Rosemarie  Straight  and  Steve 
Nelson  have  been  appointed  as  new 
members.  P.J. Winzer  will  continue  to 
serve  as  Chair  of  the  PRB;  Barbara  Wade 
will  continue  to  serve  as  member. 

Dated:  November  18,  2003. 
Bentley  M.  Roberts,  Jr., 

Clerk  of  the  Board. 

[FR  Doc.  03-29446  Filed  11-25-03;  8.45  am] 

BILUNG  CODE  7400-01-P 


NATIONAL  MEDIATION  BOARD 

Administration  of  National  Railroad 
Adjustment  Board  Functions  and 
Activities 

AGENCY:  National  Mediation  Board. 
action:  Notice. 

SUMMARY:  The  National  Mediation 
Board  (NMB)  extends  an  invitation  to 
interested  parties  to  attend  an  open 
meeting  vtrith  the  Board  and  its  staff  on 
Friday,  December  19,  2003.  The  Board 
meeting  will  be  held  from  1  p.m.  until 
5  p.m.  The  meeting  will  be  held  in  the 
Margaret  A.  Browning  Hearing  Room 
(Room  11000),  National  Labor  Relations 
Board,  1099  14th  St.  NW,  Washington, 
DC  20570.-During  the  public  meeting, 
the  NMB  invites  interested  persons  to 
share  their  views  on  the  issues  raised  in 
the  Board's  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  concerning  the 
administration  of  National  Railroad 
AdjustmenrBoard  (NRAB)  functions 
and  activities  (68  FR  46983,  Aug.  7, 
2003). 

DATES:  The  meeting  will  be  held  on 
December  19,  2003,  from  1  p.m.  to  5 
p.m.  Due  to  time  and  seating 
considerations,  individuals  desiring  to 
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attend  the  meeting,  or  to  make  a 
presentation  before  the  Board,  must 
notify  the  NMB  staff,  in  writing,  no  later 
than  4  pm  on  Thursday,  December  11, 
2003. 

ADDRESSES:  The  public  meeting  wiU  be 
held  in  the  Margaret  A.  Browning 
Hearing  Room,  (Room  11000),  National 
Labor  Relations  Board,  1099  14th  St. 
NW,  Washington,  DC  20570.  Requests  to 
attend  the  meetings  must  be  in  writing, 
and  must  be  addressed  to  Mr.  Roland 
Watkins,  Director  of  Arbitration/NRAB 
Administrator,  National  Mediation 
Board,  1301  K  Street,  NW,  Suite  250— 
East,  Washington,  DC  20005.  Attn:  NMB 
Docket  No.  2003-01.  Written  requests 
may  be  sent  electronically  to  the 
following  e-mail  address:  arb@nmb.gov. 
FOR  FARTHER  INFORMATION  CONTACT:  Mr. 
Roland  Watkins,  Director  of  Arbitration/ 
NRAB  Administrator,  National 
Mediation  Board  (telephone  202-692- 
5057). 

SUPPLEMENTARY  INFORMATION:  The 

National  Mediation  Board  will  hold  an 
open  public  meeting  on  Friday, 
December  19,  2003  from  1  p.m.  until  5 
p.m.  The  purpose  of  the  public  meeting 
will  be  to  solicit  the  views  of  interested 
persons  concerning  the  various  topics 
and  questions  posed  by  the  NMB  in  its 
ANPRM  concerning  the  administration 
of  National  Raiboad  Adjustment  Board 
(NRAB)  functions  and  activities  (68  FR 
46983,  Aug.  7,  2003). 

Individuals  desiring  to  attend  the 
meeting  must  notify  the  NMB  staff,  in 
writing,  at  the  above  listed  physical  or 
e-mail  address,  by  the  deadline  noted.  If 
an  individual  desires  to  make  a 
presentation  to  the  Board  at  the  meeting, 
he  or  she  is  required  to  submit  a  brief 
outline  of  the  presentation  when  making 
the  request.  In  addition,  a  full  written 
statement  must  be  submitted  one  week   - 
prior  to  the  meeting  (the  deadline  for 
this  submission  is  Thiu-sday,  December 
11,  2003  at  4  p.m.).  In  lieu  of  making  an 
oral  presentation,  individuals  may 
submit  a  written  statement  for  the 
record. 

To  attend  the  meeting,  all  potential 
attendees  must  include  in  their  request: 
(1)  their  full  name  and  (2)  organizational 
affiliation  (if  any).  Attendees  are  also 
reminded  to  bring  photo  identification 
card  with  them  to  die  public  meeting  in 
oreder  to  gain  admittence  to  the 
building.  Due  to  time  and  potential 
space  limitations  in  the  meeting  room, 
the  NMB  will  notify  individuals  of  their 
attendance  and/or  speaking  status  (i.e., 
preliminary  time  for  their  presentation) 
prior  to  the  meeting.  Time  allocations 
for  oral  presentations  will  depend  upon 
the  number  of  individuals  who  desire  to 
make  presentations  to  the  Board. 


Individuals  shoidd  be  prepared  to 
sununarize  their  written  statements  at 
the  meeting. 

Agenda:  The  NMB,  in  particiUar, 
solicits  presentations  on  the  following 
questions  that  were  posed  in  the 
ANPRM: 

Question  One:  If  the  NMB 
promulgates  procedures  for  the 
administrative  processing  of  NRAB 
cases  in  which  the  parties  request  that 
the  Government  compensate  the  neutral 
("referee"),  what  should  be  the  criteria 
or  guidelines  for  these  procedures? 

It  has  been  suggestedto  the  NMB,  that 
a  desirable  goal  is  to  have  minor 
disputes  resolved  within  one  year  of  the 
filing  of  a  Notice  of  Intent  to  File  a 
Submission.  At  present,  it  is  not 
imcommon  for  cases  to  remain 
imresolved  for  two  years. 

Question  Two:  U  a  stated  goal  of  any 
new  procedures  to  be  adopted  by  the 
NMB  is  to  have  the  cases  decided  by  an 
arbitrator  within  one  year  from  the  date 
of  the  filing  of  the  Notice  of  Intent,  what 
steps  do  you  recommend  comprise  this 
procedure?  Do  you  believe  that  a  one 
year  goal  is  reasonable?  If  not,  why  not? 

Question  Three:  If  the  parties  do  not 
agree  to  follow  the  procedures  adopted 
by  the  NMB,  should  there  be  any 
adverse  consequences?  Should  the 
parties  have  options  with  respects  to 
these  procediu^s?  What  would  you 
recommend  be  the  steps  that  comprise 
an  efficient  case  resolution  procedure? 

Question  Four:  What  should  happen 
to  those  cases  that  are  still  pending  after 
one  year  in  which  the  parties  have  not 
placed  the  cases  before  a  Public  Law 
Board,  piu^uant  to  45  U.S.C.  153, 
Second?  If  the  cases  are  placed  before  a  - 
Public  Law  Board,  shoidd  a  time  limit 
be  imposed  for  the  resolution  of  those 
cases? 

At  present,  the  NRAB  has 
approximately  2,000  cases  pending 
before  it.  Many  of  these  cases  arise  out 
of  the  filing  of  multiple  grievances  by 
different  parties  for  the  same  underlying 
set  of  facts. 

Question  Five:  In  order  to  ensure  the 
most  efficient  use  of  limited 
Government  resources,  should  the  NMB, 
in  agreeing  to  pay  for  the  appointment 
of  an  arbitrator  ("referee")  require  the 
consolidation  of  similar  cases  dealing 
with  similar  issues?  If,  in  your  viejv, 
case  consolidation  is  a  viable  option  for 
improving  the  resolution  of  cases,  what 
should  be  the  standards  adopted  for 
consolidation?  What  should  the  NMB 
do  if  the  parties  refuse  to  consolidate 
cases,  when  in  the  NMB's  view,  it 
would  be  appropriate  to  do  otherwise? 

Question  Six:  As  the  goal  of  this 
initiative  is  to  improve  the  processing  of 
disputes  before  the  NRAB,  are  there  any 


other  recommendations  or  suggestions 
that  you  woidd  make  to  the  NMB  with 
regard  to  its  statutory  responsibilities  for 
the  administration  of  the  NRAB? 

Roland  Watkiiis, 

National  Railroad  Adjustment  Board 

Administrator. 

[FR  Doc.  03-29496  Filed  11-25-03;  8:45  am] 

BUJNG  COOE  79S0-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Criteria  for  Determining 
FeasR>illty  of  Manual  Actiona  To 
Acliieve  Poat-Hre  Safe  Shutdown 

AGENCY:  Nuclear  Regidatory 

Commission. 

ACTION:  Notice  of  opportunity  for  pubUc 

comment. 

summary:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  a 
revision  to  the  fire  protection 
regulations  in  10  CFR  part  50,  appendix 
R,  paragraph  III.G.2  to  allow  the  use  of 
manual  actions  by  nuclear  power  plant 
operators  to  achieve  hot  shutdown 
conditions  in  the  event  of  fires  in 
certain  areas  provided  the  actions  are 
evaluated  against  specific  criteria  and 
determined  to  be  acceptable.  Currendy, 
licensees  who  rely  on  operator  manual 
actions  which  have  not  been  reviewed 
and  approved  by  the  NRC  are  generally 
considered  to  be  in  non-compliance 
with  NRC  regulations.  However,  the 
NRC  believes  that  manual  actions  relied 
upon  by  licensees  are  safe  and  effective 
when  performed  under  appropriate 
conditions.  Accordingly,  imtil  the  fire 
protection  regidations  are  revised,  the 
NRC  is  planning  to  issue  an  interim 
enforcement  policy  to  exercise 
enforcement  discretion  if  Ucensees' 
manual  actions  meet  the  NRC's  interim 
acceptance  criteria.  The  NRC  is  seeking 
comments  from  interested  parties  on  the 
adequacy  and  clarity  of  draft  interim 
acceptance  criteria  which  will  be 
utilized  by  the  interim  enforcement 
discretion  policy. 

DATES:  Comment  period  expires 
December  26,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T6-D59,  Washii^on,  DC  20555- 
0001.  Comments  may  be  submitted  by  e- 
mail  to  mrrep@nrc.gov.  Comments  may 
be  delivered  to  the  NRC's  headquarters 
at  Two  White  Flint  North,  11545 
Rockville  Pike,  Rockville,  Maryland 
20852. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Dudley,  Office  of  Nuclear 
'  Reactor  Regiilation,  Washington  DC 
20555-0001,  telephone  (301)  415-1116, 
e-mail  rfd@nrc.gov  or  Ray  Gallucci, 
telephone  (301)  415-1255,  e-mail 
Ag@nTC.gov. 

SUPPLEMENTARY  INFORMATION:  Nuclear 
power  plant  fire  protection  regulations 
and  associated  guidelines  prescribe  fire 
protection  features  to  ensure  that  at  least 
one  means  of  achieving  and  maintaining 
safe  shutdown  conditions  will  remain 
available  during  or  after  any  postulated 
fire.  The  NRC  has  concluded  that  a  fire 
protection  regulatory  compliance  issue 
exists  at  many  nuclear  power  plants. 
-TTiis  situation  involves  fire  protection  of 
redundant  safe  shutdown  trains  when 
these  trains  are  located  within  the  same 
fire  area.  Regional  inspections  indicate 
that  rather  than  using  fire  barriers  or 
physical  separation  to  maintain  safe 
shutdown  capability,  many  licensees 
rely  on  operator  manual  actions  that 
have  not  been  approved  by  the  NRC. 
Operator  manual  actions  refer  to  those 
actions  taken  by  operators  to  manipulate 
components  and  equipment  ft'om 
outside  the  main  control  room  to 
achieve  and  maintain  post-fire  safe 
shutdown.  Operator  manual  actions  are 
not  permitted  in  10  CFR  part  50, 
appendix  R,  paragraph  III.G.2,  for  plants 
licensed  to  operate  before  1979  unless  a 
specific  exemption  has  been  granted. 
For  plants  licensed  to  operate  after 
1979,  there  is  uncertainty  as  to  whether 
operator  manual  actions  can  be  used 
without  NRC  approval  as  Appendix  R  is 
not  required  by  regulation  for  those 
plants  (although  most  plants  committed 
to  Appendix  R-equivalent  guidance  in 
their  fire  protection  programs).  It  is  the 
NRC's  imderstanding  that  most  of  the 
licensees  who  rely  on  unapproved 
operator  manual  actions  have  done  so 
under  the  belief  that  the  use  of  operator 
manual  actions  to  achieve  safe 
shutdown  is  acceptable,  without  NRC 
prior  approval,  as  long  as  the  reliance 
on  operator  manual  actions  does  not 
adversely  affect  the  ability  of  a  plant  to 
achieve  and  maintain  safe  shutdown. 
The  industry  also  believes  that  most 
operator  manual  actions  used  by 
licensees  for  operation  of  a  safe 
shutdown  train  during  a  fire  do  not 
involve  any  safety  significant  feasibility 
concerns  and  woidd  likely  be  approved 
by  the  NRC  if  processed  as  an 
exemption  or  deviation  request.  The 
results  from  NRC  fire  protection 
inspections  to  date  indicate  that  there  is 
insufficient  evidence  that  the  generic 
use  of  these  manual  actions  poses  a 
safety  concern.  Thus  the  staff  believes 
that  use  of  unapproved  manual  actions 


(for  bcih  pre-  and  post-1979  plants)  is 
typicajhy  a  compliance  issue  and  is  not 
a  significant  safety  issue. 

The  pommission  has  decided  to 
resolv^  this  issue  generically  through 
rulemaking  because  rulemaking 
provides  the  most  efficient  and  effective 
procese  to  align  regulatory  requirements 
and  safety  objectives.  In  SECY-03-0100, 
dated  kine  17,  2003,  the  staff  proposed 
and  on  September  12,  2003,  the 
Comm  ssion  approved  developing  an 
interini  enforcement  policy  which 
would  be  in  effect  while  the  rulemaking 
was  be  ng  imdertaken  to  codify  final 
accept  ince  criteria  for  operator  manual 
action! .  This  policy  would  exercise 
discretion  in  that  the  NRC  would  refrain 
from  t^ng  enforcement  action  for  those 
licensejes  who  rely  on  operator  manual 
actions,  provided  these  licensees  have 
demonstrated  and  documented  the 
accept!  ibility  of  their  operator  manual 
actions  in  accordance  with  interim 
accepti  nee  criteria  developed  by  the 
staff.  T  le  Commission  approved  the 
staffs  1  ecommendation  to  engage 
stakehi  ilders  in  at  least  one  public 
meetin ;  to  discuss  the  interim  manual 
action  icceptability  criteria  and  how 
they  w  )uld  be  used  in  interim 
enforce  ment  policy.  (See  Commission 
Memoiandum  dated  September  12, 
2003.  /  .DAMS  Accession  No. 
ML032  550222). 

The  JRC  staff  has  developed  draft 
interim  acceptance  criteria  for  manual 
actions ,  These  draft  criteria  are  provided 
below.  They  are  an  extension  of  the 
"Inspet  Hon  Criteria  for  Fire  Protection 
Manua '  Actions"  issued  by  the  NRC  in 
March  2003  in  Inspection  Procedure 
71111.1 15.  This  inspection  procedure  is 
availab  e  on  the  NRC  public  Web  site 
{http://  www.nrc.gov.)  The  NRC  held  a 
public  neeting  on  November  12,  2003, 
at  NRC  headquarters  in  Rockville, 
Maryla  id  to  allow  members  of  the 
public  o  comment  on  the  preliminary 
draft  ci  iteria  below.  Additional  written 
comme  ats  on  these  criteria  may  be 
submit  ed  to  the  NRC  during  the  30  day 
comme  nt  period. 

Dmii  Lg  the  rulemaking  process  to 
codify  he  final  acceptance  criteria  for 
manua  actions,  additional  public 
notices  will  be  issued  and  additional 
public  I  :omments  will  be  solicited  to 
further  ensxue  that  public  stakeholder 
input  i)  considered. 

Draft  Ii  iterim  Criteria  for  Determining 
the  Ad  eptahility  of  Manual  Actions  To 
Achiev  t  Post-Fire  Safe  Shutdown 

Liceqsees  who  have  relied  on  operator 
manual  actions  to  comply  with 
Paragraph  III.G.2  of  Appendix  R  may  be 
allowei  enforcement  discretion  if  the 
area  wl  ere  the  fire  occurs  has  fire 


detectors  and  an  automatic  fire 
suppression  system  installed  in  the  fire 
area  and  if  the  manual  actions  relied 
upon  are  consistent  with  all  of  the 
following  acceptance  criteria  ^: 

1 .  Available  Indications 

Diagnostic  indication,  if  credited  to 
support  operator  manual  actions,  shall 
be  capable  of: 

•  Confirming  that  the  action  is 
necessary; 

•  Being  unaffected  by  the  postulated 
fire; 

•  Providing  a  means  for  the  operator 
to  detect  whether  spurious  operation  of 
safety-related  equipment  has  occurred; 
and 

•  Verifying  that  the  operator  manual 
action  accomplished  the  intended 
objective. 

2.  Environmental  Considerations 

Environmental  conditions 
encoimtered  while  accessing  and 
performing  operator  manual  actions 
shall  be  demonstrated  to  be  consistent 
with  the  following  human  factor 
considerations  for  visibility  and 
habitability: 

•  Emergency  lighting  shall  be 
provided  as  required  in  Appendix  R, 
Section  in.J,  or  by  the  licensee's 
approved  fire  protection  program,  [e.g., 
lit  with  8-hr  battery-backed  emergency 
lighting],  and  sufficient  lighting  shall  be 
provided  for  paths  to  and  from  locations 
requiring  any  actions. 

•  Radiation  shall  not  exceed  10  CFR 
Part  20,  Section  20.1201,  limits. 

•  Temperature  and  humidity 
conditions  shall  be  evaluated  to  ensure 
that  temperature  and  hiunidity  do  not 
adversely  affect  the  capability  to 
perform  the  operator  manual  action 
(See,  e.g.,  NUREG/CR-5680,  Vol.  2, 
"The  Impact  of  Environmental 
Conditions  on  Himian  Performance")  or 
the  licensee  shall  provide  an  acceptable 
rationale  for  why  temperatiu»/humidity 
do  not  adversely  affect  performing  the 
manual  actions. 

•  Fire  effects  shall  be  evaluated  to 
ensure  that  smoke  and  toxic  gases  from 
the  fire  do  not  adversely  affect  the 
capability  to  access  the  required 
equipment  or  to  perform  the  operator 
manual  action. 

3.  Staffing  and  Training 

There  shall  be  a  sufficient  number  of 
plant  operators,  under  all  staffing4evels, 
to  perform  all  of  the  required  actions  in 
the  times  required  for  a  given  fire 
scenario.  The  use  of  operators  to 
perform  actions  shall  be  independent 


^  The  criteria  are  not  listed  in  any  particular       f 
order. 
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from  any  collateral  fire  brigade  or 
control  room  duties  tbey  may  need  to 
perform  as  a  result  of  the  fire.  Operators 
required  to  perform  the  manual  actions 
shall  be  qualified  and  continuously 
available  to  perform  the  actions  required 
to  achieve  and  maintain  safe  shutdown. 
A. training  program  on  the  use  of 
operator  manual  actions  and  associated 
procedures  diuing  a  postulated  fire  shall 
demonstrate  that  operators  can 
successfully  achieve  these  objectives. 

4.  Communications 

To  achieve  and  maintain  safe 
shutdown,  adequate  commimications 
capability  shall  be  demonstrated  for 
operator  manual  actions  that  must  be 
coordinated  with  other  plant  operations, 
with  this  communications  capability 
continuously  available. 

5.  Special  Equipment 

Any  special  equipment  required  to 
support  operator  manual  actions, 
including  keys,  self-contained  breathing 
apparatus  (SCBA),  and  personnel 
protective  equipment,  shall  be  readily 
available,  easily  accessible  and 
demonstrated  to  be  effective. 

6.  Procedures 

Procediu-al  guidance  on  the  use  of 
required  operator  manual  actions  shall 
be  readily  available,  easily  accessible 
and  demonstrated  to  be  effective. 

7.  Local  Accessibility 

All  locations  where  operator  manual 
actions  are  performed  shall  be  assessed 
as  accessible  without  hazards  to 
personnel,  with  controls  needed  to 
assure  availability  of  any  special 
equipment,  such  as  keys  or  ladders, 
being  demonstrated.     <. 

8.  Demonstration  "^ 

The  capability  to  successfully 
accomplish  required  operator  manual 
actions  within  the  time  allowable  using 
the  required  procediu-es  and  equipm^it 
shall  be  demonstrated  using  the  same 
personnel/crews  who  will  be  required  to 
perform  the  actions  during  the  fire; 
documentation  of  the  demonstration 
shall  be  provided. 

9.  Complexity  and  Number 

The  degree  of  complexity  and  total 
niunber  of  operator  manual  actions 
required  to  effect  safe  shutdown  shall  be 
limited  such  that  their  successful 
accomplishment  under  realistically 
severe  conditions  is  assured  for  a  given 
fire  scenario.  The  need  to  perform 
operator  manual  actions  in  different 
locations  shall  be  considered  when 
sequential  actions  are  required. 
Analyses  of  the  postulated  fire  time  line 


shall  demonstrate  that  there  is  sufficient 
time  to  travel  to  each  action  location 
and  perform  the  action  required  to 
support  the  associated  shutdown 
function(s)  such  that  an  unrecoverable 
condition  does  not  occiu*. 

10.  Equipment  Pre-Conditions 

Possible  failure  modes  and  damage 
that  may  occur  to  equipment  used 
during  a  fire  shall  be  considered  to  the 
extent  that  the  equipment's  subsequent 
use  could  be  prevented,  or  at  least  made 
difficult.  Credit  for  using  equipment 
whose  operability  may  have  been 
adversely  affected  by  the  fire  due  to 
smoke,  heat,  water,  combustion 
products  or  spurious  actuation  effects 
shall  account  for  such  possibilities  (e.g., 
over-torquing  an  MOV  due  to  a  spiuious 
signal,  as  discussed  in  Information 
Notice  92-18). 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  November,  2003. 

For  The  Nuclear  Regulatory  Commission. 
Catherine  Haney, 

Program  Director,  Policy  and  Rulemaking 
Program,  Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-29560  Filed  11-25-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Revision  2  of  Regulatory  Guide  1.53, 
"Application  of  the  Single-Failure 
Criterion  to  Safety  Systems,"  provides 
guidance  on  methods  acceptable  to  the 
NRC  staff  for  satisfying  the  NRC's 
regulations  with  respect  to  the 
application  of  the  single-failure  criterion 
to  the  electrical  power,  instrumentation, 
and  control  portions  of  nuclear  power 
plant  safety  systems.  This  Revision  2 
supersedes  the  recently  issued  Revision 
1,  as  an  incorrect  version  of  the  guide 
was  inadvertenUy  issued  as  Revision  1. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currentiy  being  developed  or 


improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Mr.  S.K.  A^arwal, 
(301)  415-6005;  e-mail  ska@nTC.gov. 
Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  <http://www@nrc.gov> 
imder  Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
free  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289.  or  by 
e-mail  to  <distribution@nrc.gov>.  Issued  ' 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5285  Port  Royal  Road, 
Springfield,  VA  22161;  telephone  1- 
800-553-6847;  <http://www.ntis.gov>. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)) 

Dated  at  Rockville.  MD,  this  17th  day  of 
November,  2003. 

For  The  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  03-29558  Filed  11-25-03;  8:45  ain] 
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NUCLEAR  REGULATORY 
COMMISSION 

Availability  and  Solicitation  of  PuMIe 
Comments  on  interagency  Steering 
Committee  on  Radiation  Standards' 
Reports  on  Radioactivity  In  Sewage 
Sludge  and  Ash 

agencies:  U.S.  Nuclear  Regulatory 
Commission  and  U.S.  Environmental 
Protection  Agency. 

ACTION:  Announce  the  issuance  of  three 
reports  concerning  radioactivity  in 
sewage  sludge  and  ash,  and  request 
public  comments. 

SUMMARY:  This  Federal  Register  notice 
annoimces  the  availability  of  three 
reports,  prepared  by  the  Sewage  Sludge 
Subcommittee  of  the  Interagency 
Steering  Committee  on  Radiation 
Standards  (ISCORS),  addressing 
radioactivity  in  sewage  sludge  and  ash. 
The  first  report,  "ISCORS  Assessment  of 


66504 


Federal  Register /Vol.  68, 


Radioactivityln  Sewage  Sludge: 
Radiological  Survey  Results  and 
Analysis,"  summarizes  the  information 
on  radioactivity  found  in  samples  of 
sewage  sludge  and  ash  from  313 
publicly  owned  treatment  works 
(POTWs).  This  report  is  being  issued  as 
a  final  docimient,  since  it  only  j}resents 
data  that  has  already  been  collected. 
The  second  report,  "ISCORS 
Assessment  of  Radioactivity  in  Sewage 
-  Sludge:  Modeling  to  Assess  Radiation 
Doses,"  assesses  the  potential  levels  of 
radiation  doses  to  people  by  modeling 
the  transport  of  radioactivity  from 
sludge  into  the  local  environment.  The 
report  also  provides  a  complete 
description  and  justification  of  the  dose 
assessment  methodology.  The  third 
report,  "ISCORS  Assessment  of 
Radioactivity  in  Sewage  Sludge: 
Recommendations  on  Management  of 
Radioactive  Materials  in  Sewage  Sludge 
and  Ash  at  Publicly  Owned  Treatment 
Works,"  recommends  further  actions 
that  may  be  taken  by  a  POTW  operator 
when  elevated  levels  of  radionuclides 
are  detected. 

The  purpose  of  ISCORS  is  to  foster 
early  resolution  and  coordination  of 
regulatory  issues  associated  with 
radiation  standards.  Agencies 
represented  on  ISCORS  include  the  U.S. 
Nuclear  Regulatory  Commission  (NRC), 
the  U.S.  Environmental  Protection 
Agency  (EPA),  the  U.S.  Department  of 
Energy,  the  U.S.  Department  of  Defense, 
the  U.S.  Department  of  Transportation, 
the  Occupational  Safety  and  Health 
Administration  of  the  U.S.  Department 
of  Labor,  and  the  U.S.  Department  of 
Health  and  Hiunan  Services.  The  Office 
of  Science  and  Technology  Policy,  the 
Office  of  Management  and  Budget,  and 
State  representatives  may  be  observers 
at  meetings.  The  objectives  of  ISCORS. 
are  to:  (1)  Facilitate  a  consensus  on 
allowable  levels  of  radiation  risk  to  the 
public  and  workers;  (2)  promote 
consistent  and  scientifically  sound  risk 
assessment  and  risk  management 
approaches  in  setting  and  implementing 
standards  for  occupational  and  public 
protection  from  ionizing  radiation;  (3) 
promote  completeness  and  coherence  of 
Federal  standards  for  radiation 
protection:  and  (4)  identify  interagency 
radiation  protection  issues  and 
coordinate  their  resolution. 

There  have  been  a  niunber  of  well- 
publicized  cases  of  radionuclides 
discovered  in  sewage  sludge  and  ash, 
and  some  of  these  have  led  to  expensive 
cleanup  projects.  These  incidents  made 
clear  the  need  for  a  comprehensive 
determination  of  the  prevalence  of 
radionuclides  at  publicly  owned 
treatment  works  sewage  sludge  and  ash 
around  the  country,  and  the  level  of 
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potem  ial  threat  posed  to  human  health 
and  tl  B  environment  by  various  levels 
of  sue  1  materials. 

In  n  sponse  to  this  need,  ISCORS   ' 
formei   a  Sewage  Sludge  Subcommittee 
(SSS) '  o  coordinate,  evaluate,  and 
resolv !  issues  regarding  radioactive 
materi  ^s  in  sewage  sludge  and  ash.  To 
estimate  the  amounts  of  radionuclides 
that  aqtually  occur  in  sewage  sludge  and 
ash,  ISjCORS'  SSS  performed  a  survey  of 
radioactivity  in  sludge  and  ash  across 
the  United  States.  The  final  report  is 
entitle^,  "ISCORS  Assessment  of 
Radioactivity  in  Sewage  Sludge: 
Radiological  Survey  Results  and 
Analyi  is,"  and  is  available  on  the 
ISCOF  S  Web  site  at  http:// ^ 
www.i  icors.org. 

Com  :urrently,  the  Dose  Modeling 
Workg  roup  of  the  SSS  undertook  a  dose 
assess:  aent  to  help  assess  the  potential 
threat  that  these  materials  may  pose  to 
human  health.  The  draft  report  that  we 
are  m^dng  available  for  public 
commi  int  today,  "ISCORS  Assessment 
of  Rad  oactivity  in  Sewage  Sludge: 
Model  ng  to  Assess  Radiation  Doses," 
descril  les  the  methodology  and  results 
of  the  I  losemodeling  effort.  The  general 
approa  ch  used  in  the  report  is  a 
standa  -d  one  that  consists  essentially  of 
two  st«  ps.  First,  seven  general,  fairly 
generii :  scenarios  (and  some  sub- 
scenar  os)  are  constructed  to  represent 
typica!  situations  in  which  members  of 
the  pu  )lic  of  POTW  workers  are  likely 
to  be  e  cposed  to  sludge.  The  selection 
of  radi  muclides  for  consideration  was 
based  i  »n  the  results  of  the  ISCORS 
survey  of  sewage  sludge  and  ash  at 
varioui  i  POTWs,  and  includes  manmade 
and  na  urally-occurring  isotopes. 
Secon<  ,  assimiing  a  unit  specific 
activit;  of  a  radionuclide  in  dry  sludge, 
a  wide  y  accepted  multi-pathway 
enviroi  miental  transport  model  (the 
RESR/1 D  family  of  codes)  is  employed 
to  obta  n  sludge  concentration-to-dose 
convet  iion  factors. 

A  th  rd  and  final  docimient,  "ISCORS 
Assess  nent  of  Radioactivity  in  Sewage 
Sludge :  Recommendations  on 
Manag  sment  of  Radioactive  Materials  in 
Sewagi !  Sludge  and  Ash  at  Publicly 
Ownec  Treatment  Works,"  is  also  being 
issued  For  public  comment  today.  This 
docmn  mt  is  for  use  by  POTW  operators 
in  evaluating  whether  the  presence  of 
radioactive  materials  in  sewage  sludge 
could  ^ose  a  threat  to  the  health  and 
safety  ( if  POTW  workers  or  the  general 
public,  ISCORS  concludes  that  the 
levels  ( \i  radioactive  materials  detected 
in  sewi  ige  sludge  and  ash  in  the  ISCORS 
siuvey  indicate  that,  at  most  POTWs, 
radiati  »n  exposure  to  workers  or  to  the 
genera  public  is  not  likely  to  be  a 
concer  i.  -  ' 


Comments  on  either,  "ISCORS 
Assessment  of  Radioactivity  in  Sewage 
Sludge:  Modeling  to  Assess  Radiation 
Doses,"  or  "ISCXJRS  Assessment  of  < 
Radioactivity  in  Sewage  Sludge: 
Recommendations  on  Management  of 
Radioactive  Materials  in  Sewage  Sludge 
and  Ash  at  Publicly  Owned  Treatment 
Works,"  should  be  sent  to  the  EPA 
contact  listed  below  by  February  6, 
2004. 

Robert  Bastian,  U."S.  Environmental 
Protection  Agency — 4204M,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Telephone: 
202-564-0653,  e-mail: 
bastian.robert®epa.gov. 

Hard  copies  can  also  be  obtained  by 
calling  or  writing  to  Carol  Walls,  U.S. 
Nuclear  Regulatory  Commission, 
NMSS/DWM/EPAB,  M.S.  T-7J8, 
Washington,  DC  20555-0001,  301-415- 
8028,  or  caw®nrc.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  Kennedy,  U.S.  Nuclear  Regulatory 
Commission,  NMSS/DWM,  M.S.  T-7J8, 
Washington,  DC  20555,  telephone  301- 
415-6668,  fax  301-415-5397,  e-mail 
jekl@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  November,  2003. 

For  The  U.S.  Nuclear  Regulatory 
Commission. 

John  T.  Greeves,  ° 

Director,  Division  of  Waste  Managiement, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(PR  Doc.  03-29559  Filed  11-25-03;  8:45  am] 
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PRESIDIO  TRUST     ^ 
Notice  of  Public  Meeting 

agency:  The  Presidio  Trust.    ~ 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
103(c)(6)  of  the  Presidio  Trust  Act,  16 
U.S.C.  460bb  note.  Tide  I  of  Pub.  L. 
104-333, 110  Stat.  4097,  and  in 
accordance  with  the  Presidio  Trust's 
bylaws,  notice  is  hereby  given  that  a 
public  meeting  of  the  Presidio  Trust 
Board  of  Directors  will  be  held 
commencing  6:30  p.m.  on  Wednesday, 
December  10,  2003,  at  the  Officers' 
Club,  50  Moraga  Avenue,  Presidio  of 
San  Francisco,  California.  The  Presidio 
Trust  was  created  by  Congress  in  1996 
to  manage  approximately  eighty  percent 
of  the  former  U.S.  Army  base  know  as 
the  Presidio,  in  San  Francisco, 
California. 

The  purposes  of  this  meeting  are  to: 
(1)  Take  action  on  the  minutes  of 
previous  Board  meetings;  (2)  provide 
the  Executive  Director's  general  status 
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report;  (3)  receive  oral  scoping 
comments  under  the  National 
Environmental  Policy  Act  on  the  Trust's 
proposed  environmental  review  for  the 
Public  Health  Service  Hospital  project; 
and  (4)  receive  public  comment  in 
accordance  with  the  Trust's  Public 
Outreach  Policy. 

Accommodation:  Individuals 
requiring  special  accommodation  at  this 
meeting,  such  as  needing  a  sign 
language  interpreter,  should  contact 
MoUie  Matull  at  (415)  561-5300  prior  to 
November  28,  2003. 

FOR  FURTHER  mFORMATION  CONTACT: 
Karen  Cook,  General  Counsel,  the 
Presidio  Trust,  34  Graham  Street,  PO 
Box  29052,  San  Francisco,  California 
94129-0052,  Telephone:  (415)  561- 
5300. 

Dated:  November  20,  2003. 
Karen  A.  Cook, 
General  Counsel. 

(FR  Doc.  03-29529  Filed  11-25-03;  8:45  am] 
BNJJNG  CODE  4310-4fMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  IC-262S8;  812-12920] 

John  Hancock  Bank  and  Thrift 
OpiMMlunlty  Fund;  Notice  of 
Application 

November  20,  2003. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  \mder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  firom  section 
19(b)  of  the  Act  and  rule  19b-l  imder 
the  Act. 

SUMMARY  OF  APPLICATION:  John  Hancock 
Bank  and  Thrift  Opportunity  Fund  (the 
"Applicant")  requests  an  order  to 
permit  it  to  make  periodic  distributions 
of  long-term  capital  gains,  as  often  as 
monthly,  so  long  as  it  maintains  in 
effect  a  distribution  policy  calling  for 
periodic  distributions  of  a  fixed 
percentage  of  net  asset  value  or  a  fixed 
dollar  amoimt  each  taxable  ye» 
("Distribution  Plan"). 
FILING  DATES:  The  application  was  filed 
on  January  17,  2003,  and  amended  on 
November  10,  2003. 

HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  vmting  to  the 
Commissicm's  Secretary  and  serving 
Applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 


should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  15,  2003  and 
should  be  accompanied  by  proof  of 
service  on  Applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  v«rriting  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Conunission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicant,  c/o  Susan  S. 
Newton,  John  Hancock  Advisers,  LLC, 
101  Huntington  Avenue,  Boston,  MA 
02199-7603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Y.  Greenlees,  Senior  Counsel, 
at  (202)  942-0581,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants  Representations 

1.  Applicant  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  under  the  Act  as  a  closed-end 
diversified  management  investment 
company.  Applicant's  investment 
objective  is  long-term  capital 
appreciation  through  investment  of  at 
least  80%  of  its  net  assets  in  securities 
of  U.S.  regional  banks  and  thrifts  and 
holding  companies  that  primarily  own 
or  receive  a  substantial  portion  of  their 
income  from  regional  banks  or  thrifts. 
Applicant's  shares  are  listed  and  traded 
on  the  New  York  Stock  Exchange.  John 
Hancock  Advisers,  LLC,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as 
investment  adviser  to  the  Applicant. 

2.  On  May  20,  2003,  the  Applicant's 
board  of  trustees  (the  "Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  of  the 
Applicant,  adopted  a  Distribution  Plan, 
pursuant  to  which  the  Applicant  would 
make  quarterly  distributions  of  an 
amount  equal  to  at  least  2.5%  of  the 
Applicant's  net  asset  value  determined 
as  of  December  31st  of  the  prior 
calendar  year,  for  a  total  distribution  of 
at  least  10%  annually.  Applicant 
believes  that  the  discount  at  which  the 
Applicant's  shares  trade  may  be  reduced 


if  the  Applicant  implemented  the 
Distribution  Plan. 

3.  Applicant  requests  relief  to  permit 
it,  so  long  as  it  maintains  in  effect  a 
Distribution  Plan,  to  make  periodic 
long-term  capital  gains  distributions,  as 
often  as  monthly,  on  its  outstanding 
common  stock. 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
l(a]  und«r  the  Act  permits  a  registered ' 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Applicant  asserts  that  rule  19b-l 
imder  the  Act,  by  limiting  the  number 
of  net  long-term  capital  gains 
distributions  that  it  may  make  with 
respect  to  any  one  year,  would  prevent 
the  normal  and  efficient  operation  of  the 
Distribution  Plan  whenever  the 
Applicant's  realized  net  long-term 
capital  gains  in  any  year  exceed  the  total 
of  the  fixed  regular  periodic 
distributions  that  may  include  such 
capital  gains  under  the  rule.  Applicant 
states  that  rule  19b-l  thus  may  force  the 
fixed  regular  periodic  distributions  to  be 
funded  with  returns  of  capital  (to  the 
extent  net  investment  income  and 
realized  short-term  capital  gains  are 
insufficient  to  fund  the  distribution), 
even  though  realized  net  long-term 
capital  gains  otherwise  would  be 
available.  Applicant  further  asserts  that, 
to  distribute  all  of  its  long-term  capital 
gains  within  the  limits  in  rule  19b-l.  the 
Applicant  may  be  required  to  make  total 
distributions  in  excess  of  the  annual 
amoimt  called  for  by  the  Distribution 
Plan  or  retain  and  pay  taxes  on  the 
excess  amoimt.  Applicant  asserts  that 
the  application  of  rule  19b-l  to  the 
Applicant's  Distribution  Plan  may 
create  pressure  to  limit  the  realization  of 
long-term  capital  gains  based  on 
considerations  unrelated  to  investment 
goals. 

3.  The  Applicant  submits  that  one  of 
the  concerns  leading  to  the  enactment  of 
section  19(b)  and  the  adoption  of  the 
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rule  was  that  shareholders  might  be 
unable  to  distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  &t>m  investment  income.  The 
Applicant  states  that  the  proposed 
Distribution  Plan,  including  the  fact  that 
,  the  distributions  called  for  by  the 
Distribution  Plan  will  include  returns  of 
capital  to  the  extent  that  the  Applicant's 
net  investment  income  and  net  realized 
capital  gains  are  insufficient  to  meet  the 
minimum  percentage  dividend,  will  be 
fully  described  in  each  of  the 
Applicant's  periodic  reports  to 
shareholders.  The  AppUcant  states  that, 
in  accordance  with  rule  19a-l  under  the 
Act,  a  statement  showing  the  80iut:e  of 
the  distribution  would  accompany  each 
distribution  (or  the  confirmation  of  the 
reinvestment  thereof  under  the 
Applicant's  dividend  reinvestment 
plan).  The  Applicant  states  that  the 
amount  and  source  of  each  distribution 
received  during  the  calendar  year  will 
be  included  with  the  Applicant's  IRS 
Form  1099-DIV  reports  of  distributions 
during  the  year,  which  will  be  sent  to 
each  shareholder  who  received 
distributions  (including  shareholders 
who  have  sold  shares  during  the  year). 
The  Applicant  states  that  this 
information  also  will  be  included  in  the 
Applicant's  annual  report  to 
shareholders. 

4.  Another  concern  underlying 
section  19(b)  and  rule  19b-l  is  that 
frequent  capital  gains  distributions 
could  facilitate  improper  distribution 
practices,  including,  in  particular,  the 
practice  of  luging  an  investor  to 
purchase  fund  shares  on  the  basis  of  an 
upcoming  distribution  ("selling  the 
dividend"),  where  the  dividend  results 
in  an  immediate  corresponding 
reduction  in  NAV  and  would  be,  in 
effect,  a  retiim  of  the  investor's  capital. 
Applicant  submits  that  this  concern 
does  not  apply  to  closed-end  investment 
companies,  such  as  the  Applicant, 
which  do  not  continuously  distribute 
their  shares.  In  addition,  the  Applicant 
states  that  any  rights  offering  will  be 
timed  so  that  shares  issuable  upon 
exercise  of  the  rights  will  be  issued  only 
in  the  15-day  period  immediately 
following  the  record  date  for  the 
declaration  of  a  monthly  dividend,  or  in 
the  six-week  period  immediately 
following  the  record  date  of  a  quarterly 
dividend.  Thus,  the  Applicant  states 
that,  in  a  rights  offering,  the  abuse  of 
selling  the  dividend  could  not  occur  as 
a  matter  of  timing.  Any  rights  offering 
also  will  comply  with  all  relevant 
Commission  and  staff  guidelines.  In 
determining  compliance  with  these 
guidelines,  the  Board  will  consider, 
among  other  things,  the  brokerage 


No.  228/We(lnesciay,  November  26,  2003 /Notices 


comm  ssions  that  would  be  paid  in 
connei  tion  with  the  offering.  Any 
offerinp  by  the  Applicant  of  transferable 
rights  ^ill  comply  with  any  applicable 
Natioiial  Association  of  Securities 
Dealer ;,  Inc.  rules  regarding  the  fairness 
of  com  sensation. 

5.  S«  ction  6(c)  of  the.Act  provides  that 
the  Coi  nmission  may  exempt  any 
person ,  security  or  transaction  or  class 
or  clas  ;es  of  any  persons,  securities  or 
transac  tions  from  any  provision  of  the 
Act,  oi  from  any  rule  thereunder,  if  such 
exemp  ion  is  necessary  or  appropriate 
in  the  )ublic  interest  and  consistent 
with  tl  e  protection  of  investors  and  the 
purposj^s  fairly  intended  by  the  policy 
and  pri)visions  of  the  Act.  For  the 
reasoni  i  stated  above,  the  Applicant 
believes  that  the  requested  relief 
satisfies  this  standard. 

Appliaint's  Conflition 

The  Applicant  agrees  that  any  order 
grantin  j  the  requested  relief  shall 
termini  ite  upon  the  effective  date  of  a 
registrs  tion  statement  under  the 
Securil  ies  Act  of  1933  for  any  future 
public  affering  by  the  Applicant  of  its 
shares  )therthan: 

(i)  a  1  ights  offering  to  holders  of  the 
Applicant's  common  stock,  in  which  (a) 
shares  pre  issued  only  within  the  15-day 
period  immediately  following  the  record 
date  ofia  monthly  dividend,  or  within 
the  stx-jweek  period  following  the  record 
date  of  a  quarterly  dividend,  (b)  the 
prospe  :tus  for  such  rights  offering 
makes  t  clear  that  shareholders 
exercis  ng  rights  will  not  be  entitled  to 
receive  such  dividend,  and  (c)  the 
Applic  int  has  not  engaged  in  more  than 
one  rig  its  offering  during  any  given 
calendi  x  year;  or 

(ii)  aj  I  offering  in  connection  with  a 
merger  consolidation,  acquisition,  spin- 
off or  n  iorganization  of  the  Applicant; 
unless  he  Applicant  has  received  from 
the  stai '  of  the  Commission  written 
assurai  ce  that  the  order  will  remain  in 
effect. 

For  th  3  Commission,  by  the  Division  of 
Investm  int  Management,  under  delegated 
authorit  r. 

Margan  t  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc^  03-29574  Filed  11-25-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoaM  Na  35-27768] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  20,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  simmiarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's.Branch  of  Public 
'  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  15,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s}  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  vdth 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  15,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

KeySpan  Corporation,  et  al.  (70-10129) 

KeySpan  Corporation  ("KeySpan"),  a 
registered  holding  company  and 
KeySpan's  directly  owned  public  utility 
subsidiaries  The  Brooklyn  Union  Gas 
Company  d/b/a  KeySpan  Energy 
Delivery  New  York  ("KEDNY"); 
KeySpan  Gas  East  Corporation  d/b/a 
KeySpan  Energy  Delivery  Long  Island 
("KEDU");  KeySpan  Generation  LLC 
("KeySpan  Generation");  and  KeySpan's 
public  utility  subsidiaries  indirectly 
owned  through  KeySpan  New  England 
LLC  ("KeySpan  New  England"),  Boston 
Gas  Company  d/b/a  KeySpan  Energy 
Dehvery  New  England  ("Boston  Gas"), 
Essex  Gas  Company  d/b/a  KeySpan 
Energy  Delivery  New  England  ("Essex 
Gas"),  Colonial  Gas  Company  d/b/a 
KeySpan  Energy  Delivery  New  England 
("Colonial  Gas'^,  and  EnergyNorth 
Natural  Gas,  Inc.  d/b/a  KeySpan  Energy 
Delivery  New  England  ("ENGI"  and  the 
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direct  and  indirect  utility  subsidiaries, 
together,  "Utility  Subsidiaries"]; 
KeySpan's  nonutility  subsidiaries 
("Nonutility  Subsidiaries"):  KeySpan 
Energy  Corporation  ("KEC")  and  its 
subsidiaries;  KeySpan  Insurance 
Company;  KeySpan  Electric  Services 
LLC;  KeySpan  Engineering  and  Survey, 
Inc.;  KeySpan  Exploration  &  Production 
LLC;  KeySpan  Corporate  Services  LLC 
("KCS");  KeySpan  Utility  Services  LLC; 
KSNE  LLC;  KeySpan-Ravenswood  LLC 
("Ravenswood");  KeySpan  Services,  Inc. 
and  its  nonutility  subsidiaries;  KeySpan 
Energy  Trading  Services  LLC,  and 
KeySpan  Energy  Development 
Corporation  and  its  nonutility 
subsidiaries,  all  located  at  One 
MetroTech  Center,  Brooklyn,  New  York 
11201,  except  for  KeySpan  New 
England,  Boston  Gas,  Essex  Gas, 
Colonial  Gas  and  ENGI,  which  are 
located  at  52  Second  Avenue,  Waltham, 
MA  02451,  (KeySpan,  the  Utility 
Subsidiaries  and  the  Nonutility 
Subsidiaries  are  collectively  referred  to 
as  "Applicants")  have  filed  with  the 
Commission  an  application-declaration 
("Application")  under  sections  6(a),  7, 
9(a),  10. 11, 12(b).  12(f),  and  13(b)  of  the 
Act,  and  rules  42.  43,  44,  45.  46.  52.  53. 
54.  58.  62.  90.  and  91  under  the  Act. 

/.  Introduction 

By  order  dated  November  7,  2000 
(HCAR  No.  27269).  as  corrected  by  order 
issued  on  December  1,  2000  (HCAR  No. 
27281)  (together,  "Merger  Order"). 
KeySpan  was  authorized  to  acquire  all 
of  the  issued  and  outstanding  common 
stock  of  Eastern  Enterprises  ("Eastern" 
now  known  as  KeySpan  New  England)^ 
and  EnergyNorth  Inc.  ("Mergers"). 
KeySpan  now  directly  or  indirectly 
owns  the  following  seven  public  utility 
companies:  (i)  KEDNY,  which 
distributes  natiual  gas  at  retail  to 
residential,  commercial  and  industrial 
customers  in  the  New  York  City 
boroughs  of  Brooklyn.  Staten  Island  and 
Queens;  (ii)  KEDLI,  which  distributes 
natural  gas  at  retail  to  customers  in  New 
York  State  located  in  the  coimties  of 
Nassau  and  Suffolk  on  Long  Island  and 
the  Rockaway  Peninsula  in  Queens 
Coimty;  (iii)  KeySpan  Generation, 
which  owns  and  operates  electric 
generation  capacity  located  on  Long 
Island  all  of  which  is  sold  at  wholesale 


'  KeySpan  New  England  has  succeeded  to 
Eastern's  ownership  interests  in  Boston  Gas,  Essex 
Gas,  Colonial  Gas  and  ENGI  and  the  nonutility 
subsidiaries  owned  by  Eastern,  (i)  is  successor  of 
Eastern  with  respect  to  its  conunitments  and 
authorizations  set  forth  by  order  dated  November  6, 
2000  (HCAR  No.  27272)  as  corrected  by  order  dated 
December  1,  2000  (HCAR  No.  27286)  (together, 
"2000  Financing  Order")  and  (ii)  is  an  exempt 
holding  company  under  section  3(a)(1)  of  the  Act 
as  stated  in  the  Merger  Order. 


to  the  Long  Island  Power  Authority 
("LIPA")  for  resale  by  LIPA  to  its 
approximately  1.1  million  customers; 
(iv)  Boston  Gas,  which  distributes 
natural  gas  to  customers  located  in 
Boston  and  other  cities  and  towns  in 
eastern  and  central  Massachusetts;  (v) 
Essex  Gas,  which  distributes  natural  gas 
to  customers  in  eastern  Massachusetts  to 
customers;  (vi)  Colonial  Gas,  which 
distributes  natural  gas  to  customers 
located  in  northeastern  Massachusetts 
and  on  Cape  Cod;  and  (vii)  ENGI,  which 
distributes  natural  gas  to  customers 
located  in  southern  and  central  New 
Hampshire,  and  the  City  of  Berlin 
located  in  northern  New  Hampshire. 
Together,  KEDNY  and  KEDU  serve 
approximately  1.66  million  customers. 
Together,  Boston  Gas,  Colonial  Gas  and 
Essex  Gas  serve  approximately  768,000 
customers.  ENGI  serves  approximately 
75,000  customers. 

II.  General  Request 

Applicants  request  authorization  to 
engage  in  the  financing  transactions  set 
forth  below  through  December  31,  2006 
("Authorization  Period"). 

(i)  Issuance  by  KeySpan  of  common 
stock,  long-term  debt;  Preferred  Stock, 
Preferred  or  equity-linked  securities 
(including  imits  with  incorporated 
options,  warrants  and/or  forward  equity 
purchase  contracts  or  provisions  that  are 
exercisable  or  exchangeable  for  or 
convertible  into  common  stock); 

(ii)  Issuance  by  KeySpan  of  short-term 
debt; 

(iii)  Issuance  of  up  to  13  million 
shares  of  KeySpan  common  stock  under 
KeySpan's  direct  stock  purchase  and 
dividend  reinvestment  plan,  certain 
incentive  compensation  plans  and 
certain  other  employee  benefit  plans; 

(iv)  The  entering  into  by  KeySpan  and 
its  Subsidiaries  of  hedging  transactions; 

(v)  The  issuance  of  intra-system 
advances  and  guarantees 
("Gtiarantees"),  and  performance 
guarantees  ("Performance  Guarantees") 
by  KeySpan  to  or  on  behalf  of 
Subsidiaries  of  KeySpan; 

(vi)  The  issuance  of  intra-system 
advances,  Guarantees,  Performance 
Guarantees  and,  to  the  extent  not 
exempt  under  rule  52,  by  the  Nonutility 
Subsidiaries  to  or  on  behalf  of  other 
Nonutility  Subsidiaries; 

(vii)  Issuances  of  short-term  debt 
securities  by  the  Utility  Subsidiaries,  to 
the  extent  not  exempt  under  rule  52; 

(viii)  Issuances  of  debt  securities  in 
foreign  jtuisdictions; 

(ix)  The  ability  of  the  Nonutility 
Subsidiaries  to  pay  dividends  out  of 
capital  or  unearned  surplus; 

(x)  The  right  of  KeySpan  to  acquire 
directly  or  through  Subsidiaries  the 


securities  of  one  or  more  corporations, 
trust,  partnerships,  limited  liability 
companies  or  other  entities 
("Intermediate  Subsidiaries")  in  order 
to,  among  other  things,  facilitate  the 
acquisition,  holding  and/or  finanring  of 
KeySpan's  nonutility  investments; 

Od)  The  authority  for  KeySpan  to 
engage,  directly  or  through  Subsidiaries, 
in  preliminary  development  activities 
("Development  Activities")  and 
administrative  and  management 
activities  ("Administrative  Activities")   ' 
in  each  case  related  to  KeySpan's 
permitted  nonutility  investments; 

(xii)  The  authority  for  KeySpan  and 
its  Nonutility  Subsidiaries  to  undertake 
internal  reorganizations  of  then  existing 
and  permitted  Nonutility  Subsidiaries 
and  businesses; 

(xiii)  The  authority  for  KeySpan  and 
its  Nonutility  Subsidiaries  to  undertake 
internal  reorganizations  of  then  existing 
and  permitted  Nonutility  Subsidiaries 
and  businesses; 

(xiv)  The  authority  for  KeySpan  and 
the  Subsidiaries  to  make  investments  in 
EWGs  and  FUCOs  up  to  an  aggregate 
amount  not  to  exceed  $3.0  billion; 

(xv)  The  authority  for  KeySpan  and 
the  Subsidiaries  to  organize  and/or 
acquire  the  equity  securities  of  one  or 
more  additional  corporations,  trusts, 
partnerships  or  other  entities  organized 
to  serve  the  purpose  of  facilitating 
financings  ("Financing  Subsidiaries"); 

(xvi)  Tne  authority  for  the  Nonutility 
Subsidiaries  to  provide  services  and  sell 
goods  to  each  other  at  fair  market  prices 
determined  without  regard  to  cost  in 
exemption  from  section  13(b)  and  rules 
90  and  91;  and 

(xvii)  Issuances  by  KeySpan  and  its 
Subsidiaries  of  common  stock,  preferred 
stock,  preferred  and  equity-linked 
securities,  long-term  debt  and  short- 
term  debt  to  refund,  replace,  repurchase 
or  refinance  existing  securities,  to  the 
extent  not  exempt  under  rule  52. 

ni.  Financing  Parameters 

Applicants  request  authorization  to 
engage  in  a  variety  of  financing 
transactions,  credit  support 
arrangements  and  other  related 
transactions,  as  more  fully  discussed 
below,  during  the  Authorization  Period 
for  which  the  specific  terms  and 
conditions  are  not  at  this  time  known. 
Applicants  state  that  the  following 
general  terms  ("Financing  Parameters") 
would  be  applicable,  where  appropriate, 
to  the  financing  transactions  requested: 

A.  Effective  Cost  of  Money  on 
Financings 

Applicants  state  that  the  efiiective  cost 
of  capital  on  debt  and  preferred  or 
equity-linked  financings  will  not  exceed 
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competitive  market  rates  available  at  tbe 
time  of  issuance  for  securities  having 
the  same  or  reasonably  similar  terms 
and  conditions  issued  by  similar 
companies  of  reasonably  comparable 
credit  quality;  provided  that  in  ijo  event 
will  the  effective  cost  of^^pital  on  (i) 
long-term  debt  borrowings  exceed  500 
basis  points  over  the  comparable  term 
U.S.  Treasury  securities  and  on  (ii) 
short-term  debt  borrowings  exceed  500 
basis  points  over  the  comparable  term 
London  Interbank  Offered  Rate 
("LIBOR"). 

B.  Maturity 

Applicants  state  that  the  maturity  of 
indebtedness  will  not  exceed  50  years 
and  that  preferred  stock  or  preferred  or 
equity-linked  securities  (other  than 
perpetual  preferred  stock]  will  be 
redeemed  no  later  thaua  50  years  after  its 
issuance,  unless  converted  into  common 
stock. 

>   C.  Issuance  Expenses 

Applicants  state  that  the  imderwriting 
fees,  commissions  or  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issue,  sale  or 
distribution  of  securities  would  not 
exceed  the  greater  of  CD  7%  of  the 
principal  or  total  amount  of  the  security 
being  issued  or  (ii)  issuance  expenses 
that  are  generally  paid  at  the  time  of  the 
pricing  for  sales  of  the  particular 
issuance,  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
similar  companies  of  reasonably 
cpmparable  credit  quality. 

D.  Use  of  Proceeds 

Applicants  state  that  the  proceeds 
from  the  sale  of  secxu-ities  in  external 
financing  transactions  will  be  used  for 
general  corporate  purposes  including  ^i) 
the  financing  of  the  capital  expenditures 
of  the  KeySpan  system;  (ii)  the  financing 
of  working  capital  requirements  of  the 
KeySpan  system;  (iii)  the  acquisition, 
retirement  or  redemption  imder  rule  42 
of  securities  previously  issued  by 
KeySpan  or  its  Subsidiaries  or  as 
otherwise  authorized  by  Commission; 
(iv)  direct  or  indirect  investment  in 
companies  authorized  under  the  Act  or 
Commission  rule,  or  by  Commission 
order  (including  EWGs  or  FUCOsIor  in 
a  separate  proceeding;  and  (v)  other 
lawful  purposes.  Applicants  represent 
that  no  financing  proceeds  will  be  used 
To  acquire  a  new  subsidiary  imless  the 
financing  is  consummated  in 
accordance  with  a  Commission  order  or 
an  available  exemption  under  the  Act. 

E.  Common  Equity  Ratio 

Applicants  state  that  KeySpan  and 
each  Utility  Subsidiary  will  each 


maintain  common  equity  (as  reflected  in 
the  most  recent  annual  or  quarterly 
financial  statement  of  each  entity,  as  the 
case  niay  be,  adjusted  to  reflect  changes 
in  capitalization  since  the  included 
balan^  sheet  date)  of  at  least  30%  of  its 
consoKdated  capitalization  by 
considering  common  equity,  preferred 
stock,  long-term  debt  and  short-term 
debt  ('J30%  Test")  at  all  times  during 
the  Aiithorization  Period. 

As  ol  Jime  30,  2003,  the  common 
equity  lof  each  Utility  Subsidiary  and  of 
KeySpfan  on  a  consolidated  basis  is  as 
follow  i:  ^ 


Essex 

Colonia 
Boston 
KeySpali 


Qas  I 


Company  ... 
Gas  Company 
3as  Company 
Generation  LLC 
Energyljlorth  Natural  Gas,  Inc 
The  Brpoklyn   Union   Gas  Com- 
pany 

KeySpah  Gas  East  Corporation 
Consolii  iated 


Percent 


37.44 
42.85 
35.58 
42.15 
65.00 

58.61 
46.89 
39.78 


F.  Inve  stment  Grade  Ratings 

App  icants  state  that  apart  from 
securit  es  issued  for  the  purpose  of 
fundin ;  money  pool  operations, 
KeySpIn  and  the  Utility  Subsidiaries 
will  ndt  issue  any  other  securities  in 
reliancj  upon  this  Order,  imless  (i)  the 
securit  r  to  be  issued,  if  rated,  is  rated 
investi  lent  grade;  (ii)  all  outstanding 
securit  es  of  the  issuer,  that  are  rated,^ 
are  rat«d  investment  grade;  and  (iii)  all 
outstai  ding  securities  of  KeySpan,  the 
top-lev  3l  registered  holding  company, 
that  a«  rated,  are  rated  investment 
grade  ( 'Investment  Grade  Condition"). 
For  puj  poses  of  this  provision,  a 
seciu-it;  i  will  be  deemed  to  be  rated 
"invesi  ment  grade"  if  it  is  rated 
invest!)  lent  grade  by  at  least  one 
nations  Uy  recognized  statistical  rating 
organis  ation,  as  that  term  is  used  in 
paragrajphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
rule  15C3-1  under  the  Securities 
Exchange  Act  of  1934.  Apphcants 
requesBthat  the  Commission  reserve 
jurisdiotion  over  the  issuance  by 
KeySpin  and  the  Utility  Subsidiaries  of 
any  sequrities  that  are  not  able  to  meet 
the  Investment  Grade  Condition. 

IV.  Cut  vnt  Financial  Condition 

Applicants  state  that  all  outstanding 
long-term  debt  securities  of  KeySpan 
and  eaoh  of  the  Utility  Subsidiaries  that 
are  rate  d,  are  rated  investment  grade. 
For  pui  poses  of  this  provision, 
Applia  ints  state  that  a  security  will  be 


^  Applicants  state  that  ENGI  and  Essex  Gas  are  not 
rated. 


deemed  to  be  rated  "investment  grade" 
if  it  is  rated  investment  grade  by  at  least 
one  nationally  recognized  statistical 
rating  organization,  as  that  term  is  used 
in  paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
rule  15c3-l  under  the  Securities 
Exchange  Act  of  1934.  The  ratings  are  as 
follows: 


Standard 
and  Poor's 


KeySpan  

KEDLI  

KEDNY  

KeySpan  Genera- 
tion. 

Boston  Gas 

Colonial  Gas 


V.  Description  of  Specific  Financings 
A.  KeySpan- External  Financing 

Applicants  request  that  KeySpan 
increase  its  total  consolidated 
capitedization  through  sales  of  common 
stock,  preferred  stock,  preferred  and 
equity-linked  securities,  long-term  debt 
and  short-term  debt  securities. 
Applicants  also  request  that  KeySpan  be 
authorized  to  issue  common  stock  to 
third  parties  in  consideration  for  the 
acquisition  by  KeySpan  or  a  Nonutility 
Subsidiary  of  equity  or  debt  seciuities  of 
a  company  being  acquired  throu^  a 
Commission  order,  applicable  rule,  or 
exemption  under  the  Act.  Applicants 
request  that  the  aggregate  amount  of 
common  stock,  preferred  stock, 
preferred  and  equity-linked  securities, 
and/or  long-term  debt  to  be  issued  by 
KeySpan  during  the  Authorization 
Period,  other  than  for  refinancing, 
refunding  or  replacement  of  outstanding 
securities,  shall  not  exceed  $3.0  billion 
("Long-Term  Financing  Limit"). 

In  addition  to  the  $3.0  billion 
authorization  imder  the  Long-Term 
Financing  Limit,  Applicants  propose 
that  KeySpan  issue  up  to  $1.3  billion  of  = 
short-term  debt  during  the 
Authorization  Period  ("Short-Term 
Financing  Limit"). 

1.  Common  Stock 

(a)  General 

Applicants  request  that  KeySpan  sell 
or  otherwise  issue  ^  common  stock  in 
any  one  of  the  following  ways:  (i) 
Through  imderwriters  or  dealers;  (ii) 
through  agents;  (iii)  directly  to  a  limited 
number  of  purchasers  or  a  single 


^  Applicants  request  that  the  authority  to  issue 
common  stock  also  includes  authorization  to 
contribute  conjmon  stock  to  current  or  future 
employee  benefit  plans  to  satisfy  current  or  fiittire 
capital  funding  obligations. 
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purchaser;  or  (iv)  directly  to  employees 
(or  to  trusts  established  for  their 
benefit),  and  shareholders.  Applicants 
request  that  issuances  of  common  stock 
•under  KeySpan's  employee  benefit 
plans  and  stock  pinchase  and  dividend 
reinvestment  plans  not  coimt  towards 
the  Long-Term  Financing  Limit,  but  that 
these  securities  be  limited  to  13  million 
shares  as  described  below  in  V.A.l.(c). 

Applicants  state  that  if  imderwriters 
are  used  in  the  sale  of  the  secmities,  the 
seciuities  would  be  acquired  by  the 
underwriters  for  their  own  account  and 
may  be  resold  £rom  time  to  time  in  one 
or  more  transactions,  including 
negotiated  transactions,  at  a  fixed  public 
offering  price  or  at  varying  prices 
determined  at  the  time  of  sale.  The 
securities  may  be  offered  to  the  public 
either  through  imderwriting  sjmdicates 
(which  may  be  represented  by  a 
managing  imderwriter  or  underwriters 
designated  by  Key  Span)  or  directly  by 
one  or  more  underwriters  acting  alone. 
Applicants  state  that  the  securities  may 
be  sold  directly  by  KeySpan  or  through 
agents  designated  by  KeySpan  from  time 
to  time  and  that  if  dealers  are  utilized 
in  the  sale  of  any  of  the  securities, 
KeySpan  would  sell  the  seauities  to  the 
dealers  as  principals.  Any  dealer  may 
then  resell  these  securities  to  the  public 
at  varying  prices  to  be  determined  by 
the  dealer  at  the  time  of  resale.  The 
aggregate  price  of  the  common  stock 
being  sold  through  any  underwriter  or 
dealer  shall  be  calculated  based  on 
either  the  specified  selling  price  to  the 
public  or  the  closing  price  of  the 
common  stock  on  the  day  the  offering  is 
announced.  Applicants  state  that  if 
common  stock  is  being  sold  in  an 
underwritten  offering,  KeySpan  may 
grant  the  underwriters  an  over-allotaient 
option  permitting  the  purchase  fixim 
KeySpan  of  additional  shares  at  the 
same  price  then  being  offered  solely  for 
the  pmpose  of  covering  over-allotments. 

Applicants  state  that  public 
distributions  may  be  through  private 
negotiation  with  underwriters,  dealers 
or  agents  as  discussed  above  or  effected 
through  competitive  bidding  among 
imderwriters.  In  addition.  Applicants 
request  that  sales  be  made  through 
private  placements  or  other  non-public 
offerings  to  one  or  more  persons. 
Applicants  state  that  these  common 
stock  sales  would  be  with  terms  and 
conditions,  at  rates  or  prices  and  under 
conditions  negotiated  or  based  upon,  or 
otherwise  determined  by,  competitive 
capital  markets. 

(b)  Acquisitions 

Applicants  also  request  that  KeySpan 
be  authorized  to  issue  common  stock  to 
third  parties  in  consideration  for  the 


acquisition  by  KeySpan  or  a  Nonutility 
Subsidiary  of  equity  or  debt  securities  of 
a  company  being  acquired  through  a 
Commission  order,  applicable  rule,  or 
exemption  under  the  Act.  Applicants 
state  that  the  KeySpan  common  stock  to 
be  exchanged  in  this  type  of  transaction 
may  be  pinchased  on  the  open  market 
under  rule  42«  or  may  be  original  issue.^ 

(c)  Direct  Stock  Purchase  and  Other 
Employee  Benefit  Plans 

Applicants  propose,  fiom  time  to  time 
during  the  Authorization  Period,  for 
KeySpan  to  issue  and/or  acquire  in  open 
market  transactions,  or  by  some  other 
method  which  complies  with  applicable 
law  and  Commission  interpretations 
then  in  effect,  up  to  13  million  shares 
of  KeySpan  common  stock  ("Benefit 
Plan  Limit")  imder  KeySpan's  current  or 
any  future  direct  stock  purchase  and 
dividend  reinvestment  plan,  certain 
incentive  compensation  plans,  and 
certain  other  employee  benefit  plans. 
Applicants  propose  that  any  shares  of 
common  stock  acquired  by  KeySpan  on 
the  open  market  during  the 
Authorization  Period  under  a  rule  42 
exemption,  that  were  originally  issued 
imder  the  Benefit  Plan  Limit  shall  no 
longer  count  against  the  Benefit  Plan 
Limit  until  the  shares  are  reissued. 

2.  Preferred  Stock  and  Preferred  and 
Equity-Linked  Securities 

Applicants  request  that  KeySpan 
issue  preferred  stock  in  addition  to 
preferred  securities  and  or  equity-linked 
securities  up  to  the  Long-Term  Security 
Limit.  Applicants  request  authority  for 
KeySpan  to  issue  preferred  stock, 
preferred  securities  including  trust 
preferred  securities,  convertible 
preferred  seciuities,  such  as,  debt  or 
preferred  securities  that  are  convertible 
or  exchangeable,  either  mandatorily  or 
at  the  option  of  the  holder,  into  common 
stock  of  KeySpan,  conmion  stock  of  the 
Subsidiaries,  KeySpan  indebtedness,  or 
forward  purchase  contracts  for  common 
stock. 

Applicants  state  that  preferred  or 
equity-linked  securities  may  be  issued 
in  one  or  more  series  with  rights, 
preferences,  and  priorities  as  may  be 
designated  in  the  instrument  creating 
each  series.  Dividends  or  distributions 
on  preferred  or  equity-linked  securities 
will  be  made  periodically  and  to  the 
extent  funds  are  legally  available  for  this 
purpose,  but  may  be  made  subject  to 
terms  that  allow  the  issuer  to  defer 
dividend  payments  or  distributions  for 


specified  periods.  Applicants  state  that 
preferred  or  equity-linked  seciuities 
may  be  convertible  or  exchangeable  into 
shares  of  common  stock  or  other 
indebtedness  and  may  be  issued  in  the 
form  of  shares  or  units.  Applicants 
request  that  the  conversion  of  equity- 
linked  securities  and  the  subsequent 
issuance  of  other  seciuities  as  a  direct 
result  of  the  conversion  (or  the 
performance  of  forward  purchase 
contracts),  to  the  extent  that  no 
additional  financing  proceeds  are 
realized,  woidd  not  be  counted  against 
the  Long-Term  Financing  Limit.  ^ 
Applicants  state  that  preferred  stock  and 
preferred  or  equity  linked  securitiesr 
may  be  sold  directly  or  indirectly 
through  underwriters  or  dealers  in 
connection  with  an  acquisition  similar 
to  that  described  for  common  stock, 
above. 

3.  Long-Term  Debt 

Applicants  request  that  KeySpan 
issue  unsecured,  long-term  debt 
securities  subject  to  die  Long-Term 
Financing  Limit  through  the  - 
Authorization  Period.  At  Jime  30,  2003. 
KeySpan  had  approximately  $4.9  billion 
of  long-term  debt  obligations 
outstanding.  Long-term  debt  securities 
may  be  comprised  of  bonds,  notes, 
medium-term  notes,  debentures,  or 
similar  unsecured  securities  under  one 
or  more  indentures  ("KeySpan 
Indenture")  or  long-term  indebtedness 
under  agreements  with  banks  or  other 
institutional  lenders.  Any  long-term 
debt  security  would  have  such 
designation,  aggregate  principal  amount, 
maturity,  interest  rate(s)  or  methods  of 
determining  the  same,  terms  of  payment 
of  interest,  redemption  provisions, 
sinking  fund  terms,  terms  for  conversion 
into  any  other  security  of  KeySpan  or 
the  Subsidiaries  and  other  terms  and 
conditions  as  KeySpan  may  determine 
at  the  time  of  issuance. 

Applicants  state  that  the  maturity 
dates,  interest  rates,  redemption  and 
sinking  fund  provisions,  tender  or 
repurchase  and  conversion  features,  if 


*  Applicants  state  that  this  common  stock  may  be 
registered  under  the  Securities  Act  of  1933,  as 
amended  ("1933  Act"),  or  if  the  common  stock  is 
not  registered,  then  it  would  be  subject  to  resale 
restrictions  under  Rule  144  under  the  1933  Act. 


^Applicants  state,  for  example,  that  in  May  2002, 
KeySpan  completed  an  ofiering  of  9.2  million 
publicly  traded  equity-linked  securities  units.  The 
aggregate  oEFering  price  was  $460  million.  Each  unit 
consists  of  a  6-year  term,  8.75%  senior  unsecured 
note  with  a  principal  amount  of  S50,  and  a  forward 
stock  purchase  contract  to  purchase  $460  million  of 
KeyS{>an  common  stock  (based  on  a  range  of  prices 
between  S35.30  and  $42.36)  in  May  2005. 
Applicants  state  that  both  the  issuance  of  the  note 
and  the  forward  stock  purchase  contract  portion 
(including  the  execution  thereof)  of  the  equity- 
linked  units  were  issued  and  accoimted  for  under 
KeySpan's  Prior  Financing  Orders.  Applicants  state 
that  because  of  the  above,  the  conversion  of  the 
forward  stock  purchase  contracts  into  KeySpan 
common  stock  in  May  2005  shall  not  be  counted 
against  the  $3.0  billion  Long-Term  Financing  Limit. 
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any,  with  respect  to  the  long-term 
securities  of  a  particular  series,  as  well 
as  any  associated  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts,  if  any,  will 
be  established  by  negotiation  or 
competitive  bidding,  subject  to  the 
Financing  Parameters.  Applicants 
further  state  that  borrowings  from  banks 
and  otber  financial  institutions  will  be 
pari  passu  with  debt  secuurities  issued 
under  the  KeySpan  Indenture  and  the 
short-term  credit  facilities.  Specific 
terms  of  any  borrowings  will  continue 
to  be  determined  by  KeySpan  at  the 
time  of  issuance  and  will  comply  in  all 
regards  with  the  Financing  Parameters. 

4.  Short-Term  Debt 

_  Applicants  request  authority  for 
KeySpan  to  have  outstanding,  at  any 
■  one  time  diuing  the  Authorization 
Period,  up  to  $1.3  billion  of  short-term 
debt  ("Short-Term  Financing  Limit"), 
which  may  include  institutional 
borroMdngs,  commercial  paper 
("Commercial  Paper")  or  bid  notes  and 
short-term  debt  issued  under  the 
KeySpan  Indenture  or  otherwise. 
Applicants  state  that  the  authorization 
for^hort-term  debt  is  in  addition  to  the 
Long-Term  Financing  Limit. 

Short-term  debt  shall  include  any 
debt  securities  with  a  maturity  term  of 
one  year  or  less.  KeySpan  may  sell 
Commercial  Paper,  from  time  to  time,  in 
estabhshed  domestic  Commercial  Paper 
markets.  AppUcants  state  that 
Commercial  Paper  would  be  sold  to 
dealers  at  the  discoimt  rate  or  the 
coupon  rate  per  annum  prevailing  at  the 
date  of  issuance  for  Commercial  Paper 
of  comparable  quality  and  maturities 
sold  to  Commercial  Paper  dealers 
generally.  Applicants  expect  that  the 
dealers  acquiring  Commercial  Paper 
from  KeySpan  will  re-offer  it  at  a 
discount  to  corporate  and  institutional 
investors.  Applicants  expect 
Institutional  investors  to  include 
commercial  banks,  insurance 
companies,  pension  funds,  investment 
trusts,  foimdations,  colleges  and 
universities,  and  finance  companies. 

KeySpan  may,  without  coimting 
against  the  Short-Term  Financing  Limit 
set  forth  above,  maintain  back-up  lines 
of  credit  (regardless  of  the  maturation 
term  for  su(^  back-up  credit)  in 
connection  with  a  Commercial  Paper 
program  in  an  aggregate  amoimt  not  to 
exceed  the  amoimt  of  authorized  short 
term  debt.  In  no  event  will  the  amoimt 
of  bonrowings  under  such  lines  of  credit 
plus  the  amount  of  Commercial  Paper 
outstanding  exceed  $1.3  billion  in  the 
aggregate. 


B.  Utility  Subsidiary  and  Nonutility 
Subsiclary  Financing 

1.  Utilky  Subsidiaries 

Applicants  request  authority  for  the 
Utility  Subsidiaries  to  issue  short-term 
debt,  including  Conunercial  Paper  and 
credit  lines,  and  to  loan  and  borrow 
funds  ^om  the  utility  money  pool  ^ 
during  the  Authorization  Period,  in  the 
following  aggregate  principal''  amounts 
("Utili  y  Financing  Limit"): 


KEDNY 

KEDLI 

KeySpa^  Generation 

Boston  0as 

ColoniallGas 

Essex  (^s 
ENGI 


Ag9rejgate 
pnncipal 
amount 

($  million)  ^ 


350 
450 
100 
500 
225 
50 
125 


1.800 


Applicants  state  that  the  Utility 
Financing  Limit  is  in  addition  to  the 
Long-Term  Financing  Limit  and  the 
Short-TJerm  Financing  Limit.  Applicants 
also  reduest  authority  for  the  Utility 
Subsidiaries  to  refund,  refinance  or 
replacel  outstanding  securities;  provided 
that  in  ho  event  will  the  aggregate 
principal  amount  of  outstanding 
securitlBS  for  each  Utility  Subsidiary 
exceed  the  amoiuits  requested  above. 
Applictnts  request  authority  for  the 
Utility  Subsidiaries  to  sell  Commercial 
Paper,  tom  time  to  time,  in  estabhshed 
domestjc  conunercial  paper  markets. 
Commarcial  Paper  would  be  sold  to 
dealers  .at  the  discount  rate  or  the 
couponi  rate  per  annum  prevailing  at  the 
date  of  issuance  for  Commercial  Paper 
of  comparable  quality  and  maturities 
sold  to  Commercial  Paper  dealers 
generally.  Applicants  expect  that  the 
dealers  {acquiring  commercial  paper 
from  Utility  Subsidiaries  will  re-offer  it 
at  a  discount  to  corporate  and 
institutional  investors.  Applicants 
expect  Institutional  investors  to  include 
commercial  banks,  insurance 
compa4ies,  pension  funds,  investment 
trusts,  ft)undations,  colleges  and 
universities  and  finance  companies. 
Applicints  request  that  the  Utility 
Subsidfiries  may,  without  counting 


'The  Commission  authorized  the  Utility  Money 
Pool  in  tfap  2000  Financing  Order. 

'Applitents  state  that  the  dollar  limitations  set 
forth  do  n  Bt  include  certain  presently  outstanding 
push-dovf  D  debt  resulting  from  the  Merger  in  the 
following  amounts:  $700  million  to  Boston  Gas, 
$100  mill  on  to  Colonial  Gas,  SlOO  million  to  Essex 
Gas,  and  i  150  million  to  ENGI. 


against  the  limits  set  forth  above,  further 
maintain  back  up  lines  of  credit  in  an 
aggregate  amount  not  to  exceed  the 
amount  of  authorized  Commercial 
Paper.  Applicants  request  authority  for 
the  Utility  Subsidiaries  to  set  up  credit 
lines  for  general  corporate  purposes  in 
addition  to  credit  lines  to  support 
Commercial  Paper.  The  Utility 
Subsidiaries  would  borrow  and  repay 
under  these  lines  of  credit,  from  time  to 
time,  as  it  is  deemed  appropriate  or 
necessary.  Subject  to  the  Financing 
Parameters,  Applicants  propose  that 
each  Utility  Subsidiary  may  engage  in 
other  types  of  unsecured  short-term 
financing  as  it  may  deem  appropriate  in 
light  of  its  needs  and  market  conditions 
at  the  time  of  issuance. 

2.  Nonutility  Subsidiaries 

Applicants  request  authority  for 
Nonutility  Subsidiaries  to  borrow  and 
lend  funds  through  the  operation  of  the 
KeySpan  nonutility  money  pool, 
approved  by  order  dated  August  7,  2003 
(HCAR  No.  27709).  Applicants  state  that 
short-term  financings  undertaken  by 
Nonutility  Subsidiaries  that  are  not 
exempt  under  rule  52,  but  are  otherwise 
authorized,  will  be  included  in  the 
aggregate  Short-Term  Financing  Limit. 

C.  Guarantees  and  Intra-System 
Advances 

KeySpan  requests  authorization  to 
enter  into  Guarantees,  Performance 
Guarantees,  obtain  letters  of  credit,  enter 
into  expense  agreements  or  otherwise 
provide  credit  support  with  respect  to 
the  obligations  of  its  Subsidiaries  as 
may  be  appropriate  or  necessary  to 
enable  the  Subsidiaries  to  carry  on  in 
the  ordinary  course  of  their  respective 
businesses  in  an  aggregate  principal 
amount  not  to  exceed  $4.0  billion 
outstanding  at  any  one  time  (excluding 
obligations  exempt  under  rule  45) 
("Guarantee  Financing  Limit").  For 
example,  Applicants  contemplate  that 
during  the  Authorization  Period, 
KeySpan  will  enter  into  Guarantees, 
performance  Guarantees,  obtain  letters 
of  credit,  enter  into  expense  agreements 
or  otherwise  provide  credit  support 
with  respect  to  the  obligations  of  its 
Subsidiaries  in  connection  with 
transactions  that  are  anticipated  to 
involve  generation  exptuision  projects. 

Applicants  state  that  the  Guarantee 
Limit  is  in  addition  to  the  Long-Term 
Financing  Limit,  the  Short-Term 
Financing  Limit  and  the  Utility^ 
Financing  Limit.  Included  in  this 
amount  are  existing  intra-system 
Guarantees  an3  support  provided  by 
KeySpan  as  of  June  30,  2003,  which  are 
expected  to  remain  in  place.  Applicants 
request  authority  for  KeySpan  to  charge 
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each  Subsidiary  a  fee  for  each  Guarantee 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any,  of  obtaining  the 
liquidity  necessary  to  perform  the 
Guarantee  for  the  period  of  time  the 
Guarantee  remains  outstanding.  Any 
Guarantees  or  other  credit  support 
arrangements  outstanding  at  the  end  of 
the  Authorization  Period  will  continue 
until  expiration  or  termination  in 
accordance  with  their  terms. 

Applicants  request  that  KeySpan's 
guarantee  authority  include  the  ability 
to  guarantee  debt.  Applicants  state  that 
the  debt  guaranteed  will  comply  with 
the  Financing  Parameters  or  be  exempt. 
To  the  extent  that  a  Guarantee  issued  is 
of  a  sec\mty  issued  under  the  authority 
granted  in  this  Application,  Applicants 
request  that  the  issuance  will  count  only 
against  the  applicable  limitation  related 
to  the  imderlying  obligation  in  order  to 
avoid  a  double  count. 

Applicants  also  request  authorization 
for  the  Nonutility  Subsidiaries  to  enter 
into  Guarantees,  Performance 
Guarantees,  obtain  letters  of  credit,  enter 
into  expense  agreements  and  otherwise 
provide  credit  support  with  respect  to 
other  Nonutility  Subsidiaries,  in  an 
aggregate  principal  amoimt  not  to 
exceed  the  Guarantee  Financing  Limit. 
The  Nonutility  Subsidiary  providing 
any  credit  support  may  charge  its 
associate  company  a  fee  for  each 
Guarantee  provided  on  its  behalf  that  is 
not  greater  than  the  cost,  if  any,  of 
obtaining  the  liquidity  necessary  to 
perform  the  Guarantee  for  the  period  of 
time  the  Guarantee  remains  outstanding. 

Applicants  state  that  certain  of  the 
Guarantees  referred  to  above  may  be  in 
support  of  the  obligations  of 
Subsidiaries  which  are  not  capable  of 
exact  quantification  because  they  are 
subject  to  varying  quantification.  In 
these  cases,  KeySpan  will  determine  the 
exposure  under  these  Guarantee  for 
purposes  of  measuring  compliance  with 
the  Guarantee  Financing  Limit  by 
appropriate  means  including  estimation 
of  exposure  based  on  loss  experience  or 
projected  potential  payment  amounts. 
Applicants  state  that  estimates  will  be 
made  in  accordance  with  GAAP,  and 
that  these  estimations  will  be 
reevaluated  periodically. 

D.  Refunding,  Replacing,  Repurchasing 
or  Refinancing  Outstanding  Securities 

AppUcants  request  authorization  to 
refund,  repurchase  (through  open 
market  piirchases,  tender  offers,  or 
private  transactions),  replace  or 
refinance  (together,  "Refinancing")  their 
respective  debt  or  equity  securities 
outstanding  during  die  Authorization 
Period  through  the  issuance  of  similar 
or  any  other  types  of  seciuities 


authorized  in  this  Application. 
Applicants  state  that  in  no  case,  will 
Refinancing  cause  any  applicable 
financing  limit  to  be  exceeded. 

Applicants  request  that  the  amount  of 
a  Refinancing  that  is  equal  to  the  then 
existing  outstanding  aggregate  principal 
amount  of  securities  to  be  refinanced 
not  be  counted  against  the  securities' 
applicable  financing  limit.  Only 
securities  issued  to  finance  the 
additional  costs  associated  with  the 
Refiinancing  will  be  coimted  against  the 
applicable  financing  limit.  The 
securities  issued  in  the  Refinancing  may 
be  issued  to  finance  costs  incurred  due 
to  redemption  premiiuns,  costs  of 
acquisition  or  retirement  of  the 
securities,  costs  of  issuance,  or  other 
similar  costs  including  the  costs 
expended  to  acquire  securities  on  the 
open  market  under  rule  42  and  the 
subsequent  costs  to  reissue  the 
securities.  Applicants  state  that  any 
Refinancing  of  securities  outstanding 
during  the  Authorization  Period  will  be 
undertaken  through  the  issuance  of 
similar  or  any  other  securities  of  the 
types  authorized  in  this  Application  and 
will  be  subject  to  the  Financing 
Parameters. 

E.  Issuing  Debt  Securities  in  Foreign 
Jurisdictions 

Applicants  state  that  KeySpan 
engages  in  business  operations  outside 
of  the  United  States,  including  Canada 
and  Ireland.  In  connection  with  this 
business,  and  potential  expansion 
outside  of  the  United  States,  Applicants 
request  authorization  to  make  s^es  of 
KeySpan's  long-term  and  short-term 
debt  securities,  of  the  type  authorized  in 
this  Application,  in  foreign  countries. 
Applicants  state  that  opportunities  in 
foreign  jurisdictions  may  arise  that 
allow  KeySpan  to  enter  into  financing 
transactions  at  costs  lower  than  that 
otherwise  may  be  available  within  the 
United  States.  Applicants  state  that 
these  issuances  will  not  exceed  an 
aggregate  of  $500  million  at  any  time 
outstemding  during  the  Authorization 
Period  ("Foreign  Issue  Limit"). 
Applicants  state  that  consideration  for 
foreign  securities  sales  may  be  in  foreign 
currency.  In  addition,  foreign  securities 
sales  shall  be  subject  to  the  Financing 
Parameters,  the  Long-Term  Financing 
Limit  and  Short-Term  Financing  Limit, 
as  the  case  may  be,  based  on  its  value 
in  U.S.  Dollars  as  calculated  in 
accordance  with  the  currency  exchange 
rate  for  the  currency  used  as  reported  at 
the  time  of  the  sale. 


F.  Financing  Risk  Management  Devices 

1 .  Interest  Rate  Risk 

Applicants  request  authority  to  enter 
into,  perform,  purchase,  and  sell 
financial  instruments  intended  to 
reduce  or  manage  the  volatility  of 
interest  rates,  including  but  not  limited 
to  interest  rate  swaps,  caps,  floors, 
collars  and  forward  agreements. 
Applicants  state  that  hedges  may  also 
include  issuance  of  structured  notes 
(i.e.,  a  debt  instrument  in  which  the 
principal  and/or  interest  payments  are 
indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  or  U.S.  governmental  agency 
obligations  or  LIBOR  based  swap 
instruments  ("Hedge  Instruments"). 
Applicants  state  that  the  transactions 
would  be  for  fixed  periods  and  stated 
notional  amounts.  Applicants  state  that 
they  would  employ  interest  rate 
derivatives  as  a  means  of  prudently 
managing  the  risk  associated  with  any  of 
its  outstanding  debt  issued  imder  this 
authorization  or  an  applicable 
exemption  by,  in  effect,  synthetically  (i) 
converting  variable  rate  debt  to  fixed 
rate  debt,  (ii)  converting  fixed  rate  debt 
to  variable  rate  debt,  and  (iii)  limiting 
the  impact  of  changes  in  interest  rates 
residting  from  variable  rate  debt. 
Applicants  assert  that  in  no  case  will 
the  notional  principal  amoimt  of  any 
interest  rate  swap  exceed  the  face  value 
of  the  underlying  debt  instrument  and 
related  interest  ^te  exposiire. 
Applicants  state  that  transactions  will 
be  entered  into  for  a  fixed  or 
determinable  period  and  that  they  will 
not  engage  in  speciUative  transactions. 
Applicants  state  that  they  will  only 
enter  into  agreements  with 
coimterparties  ("Approved 
Counterparties")  whose  senior  debt 
ratings,  as  published  by  a  national 
recognized  rating  agency,  are  greater 
than  or  equal  to  "BBB-,"  or  an 
equivalent  rating. 

2.  Anticipatory  Hedges 

In  addition.  Applicants  request 
authorization  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings 
("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
Applicants  state  that  Anticipatory 
Hedges  would  only  be  entered  into  with 
Approved  Counterparties,  and  would  be 
utiUzed  to  fix  and/ or  limit  the  interest 
rate  risk  associated  with  any  new 
issuance  through  (i)  a  forward  sale  of 
exchange-traded  Hedge  Instruments 
("Forward  Sale"),  (ii)  the  purchase  of 
put  options  on  Hedge  Instruments  ("Put 
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Options  Purchase"),  (iii)  a  Put  Options 
Purchase  in  combination  with  the  sale 
of  call  options  Hedge  Instruments 
("Zero  Cost  Collar"),  (iv)  transactions 
involving  the  purchase  or  sale, 
including  short  sales,  of  Hedge 
Instruments,  or  (v)  some  combination  of 
a  Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  and/or  other  derivative 
or  cash  transactions,  including,  but  not 
limited  to,  structured  notes,  caps  and 
collars,  appropriate  for  the  Anticipatory 
Hedges.  Anticipatory  Hedges  may  be 
executed  on-exchange  ("On-Exchange 
Trades")  with  brokers  through  the 
opening  of  futures  and/or  options 
positions  traded  on  the  Chicago  Board 
of  Trade  ("CBOT"),  the  opening  of  over- 
the-counter  positions  with  one  or  more 
counterparties  ("Oif-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades. 
Applicants  state  that  they  will 
determine  the  optimal  structure  of  each 
Anticipatory  Hedge  transaction  ait  the 
time  of  execution  and  that  they  may 
decide  to  lock  in  interest  rates  and/or 
limit  its  expostue  to  interest  rate 
increases. 

3.  Accounting  Standards 

Applicants  state  they  will  comply 
with  Statement  of  Financfal  Accounting 
Standards  ("SFAS")  133  ("Accounting 
for  Derivative  Instruments  and  Hedging 
Activities"),  SFAS  138  ("Accounting  for 
Certain  Derivative  Instruments  and 
Certain  Hedging  Activities")  or  any 
other  standards  relating  to  accounting 
for  derivative  transactions  as  are 
adopted  and  implemented  by  the 
Financial  Accounting  Standards  Board 
("FASB").  The  Hedge  Instruments  and 
Anticipatory  Hedges  will  qualify  for 
hedge  accounting  treatment  under  the 
current  FASB  standards  in  effect  and  as 
determined  at  the  date  the  Hedge 
Instruments  or  Anticipatory  Hedges  are 
entered  into. 

G.  Direct-Stock  Purchase  and  Dividend 
Reinvestment  Plan,  Incentive 
Compensation  Plans  and  Other 
Employee  Benefit  Plans 

Applicants  propose  that  KeySpan, 
from  time  to  time  during  the 
Authorization  Period,  issue  and/or 
acquire  in  open  market  transactions,  or 
by  some  other  method  which  complies 
with  applicable  law  and  Commission 
interpretations  then  in  effect,  up  to 
thirteen  million  shares  of  KeySpan 
common  stock  under  KeySpan's  current 
pr  any  future  direct  stock  purchase  and 
dividend  reinvestment  plan,  certain 
incentive  compensation  plans  and 
certain  other  employee  benefit  plans. 
Applicants  request  that  any  shares  of 
common  stock  acquired  by  KeySpan  on 


were 

millio^ 

no 

issuab 

shares 


the  op  m  market  during  the 
Autho  'ization  Period  under  rule  42  that 
(iriginally  issued  under  this  13 
issuable  shares  limitation  shall 
'er  count  against  the  13  million 
e  shares  limitation  until  the 
are  reissued. 


of  Dividends  out  of  Capital 
Siuplus  by  Nonutility 


H.  Payinent 
or  Un«  amed 
Subsic  iaries 

App  icants  request  authority  for  the 
Nonut  lity  Subsidiaries  to  pay 
divide:  ids  from  time  to  time,  out  of 
capital  and  unearned  surplus  (including 
revaluition  reserve),  to  the  extent 
permitted  under  applicable  corporate 
law.  Applicants  state  that,  without 
further!  approval  of  the  Commission,  no 
Nonutility  Subsidiary  will  declare  or 
pay  any  dividend  out  of  capital  or 
unearnad  surplus  if  that  Nonutility 
Subsid  iary  derives  any  material  part  of 
its  rev(  nues  from  sales  of  goods, 
servict  s,  electricity  or  natural  gas  to  any 
of  the  Jtility  Subsidiaries  or  if  at  the 
time  o;  the  declaration  or  payment  such 
Nonuti  lity  Subsidiary  has  negative 
retaine  i  earnings. 

I.  Deve  opment  and  Administrative 
Activit  es 

App  icants  request  authority  for 
KeySp  in  and  the  Subsidiaries  to  engage 
in  prel  minary  development  activities 
("Deve  opment  Activities")  and 
admini  strative  and  management 
activities  ("Administrative  Activities") 
in  com  lection  with  future  investments 
in  exei  ipt  wholesale  generators 
("EWG  5"),  foreign  utility  companies 
("FUC(  )s"),  as  those  terms  are  defined 
in  sect:  ons  32  and  33  of  the  Act,  and  in 
subsid:  aries  permitted  under  rule  58 
("Rule  58  Subsidiaries").  Applicants 
state  th  at  Development  Activities  will 
be  limi  :ed  to  due  diligence  and  design 
review;  market  studies;  preliminary 
engineering;  site  inspection;  preparation 
of  bid  proposals,  including  in 
connexion,  posting  of  bid  bonds; 
applica  tion  for  required  permits  and/or 
regulat  )ry  approvals;  acquisition  of  site 
options  and  options  on  other  necessary 
rights;  hegotiation  and  execution  of 
contradtual  commitments  with  owners 
of  existing  facilities,  equipment 
vendor^,  construction  firms,  power 
purchasers,  thermal  "hosts,"  fuel 
suppliars  and  other  project  contractors; 
negotiaion  of  financing  commitments 
with  lenders  and  other  third-party 
invest ofs;  and  any  other  preliminary 
/activitii  is  as  may  be  required  in 
coimec  ion  with  Ihe  purchase, 
acquisi  ion  or  construction  of  facilities 
or  the  s  scurities  of  other  companies. 

Appl  cants  further  request  authority 
to  form  new  subsidiary  companies 


organized  for  the  sole  purpose  of 
engaging  in  Development  Activities.    - 
Development  Activities  will  be  designed 
to  eventually  result  in  a  permitted 
nonutility  investment. 

Applicants  propose  that  to  the  extent 
a  Subsidiary  for  which  amoimts  were 
expended  for  Development  Activities 
and  Administrative  Activities  becomes 
an  EWG.  FUCO,  orKule  58  Subsidiary, 
the  amount  expended  will  cease  to  be 
Development  Activities  or 
Administrative  Activities  and  then  be 
considered  as  part  of  the  "aggregate 
investment"  aUowed  by  Commission 
order  and/or  the  applicable  provisions 
under  the  Act.  In  the  case  of  Rule  58 
Subsidiaries,  the  aggr^ate  investment 
will  then  count  against  the  limitation  on 
such  aggregate  investment  imder  rule 
58.  In  the  case  of  EWGs  and  FUCOs,  the 
aggregate  investment  will  then  be 
transferred  fit)m  the  investment 
limitation  for  Development  Activities  or 
Administrative  Activities  and  instead 
count  against  the  limitation  on  EWG 
and  FUCO  aggregate  investment 
requested  below.  Applicants  propose 
that,  should  the  Development  Activities 
or  Administrative  Activities  fail  to  lead 
to  a  permitted  nonutility  investment, 
the  expenditures  will  not  be  counted 
against  the  "aggregate  investment" 
allowed  by  Commission  order  and/or 
the  applicable  provisions  under  the  Act 
with  respect  to  EWG,  FUCO;  or  Rule  58 
Subsidiaries.  Additionally,  in  the  event 
that  the  Development  Activities  or 
Administrative  Activities  fail  to  lead  to 
a  permitted  nonutility  investment,  any 
new  subsidiaries  formed  for  the 
purposes  of  engaging  in  Development 
Activities  or  Administrative  Activities 
shall  be  dissolved  as  soon  as  reasonably 
practicable. 

J.  Financing  Subsidiaries 

KeySpan  and  the  Subsidiaries  request 
authorization  to  organize  and/or  acquire 
the  equity  securities  of  one  or  more 
additional  corporations,  trusts,  ^ 

partnerships  or  other  entities  organized 
to  serve  the  purpose  of  facilitating 
financings  ("Financing  Subsidiaries"). 
Applicants  state  that  the  formation  and 
acquisition  of  a  limited  use  subsidiary 
may  allow  KeySpan  and  the 
Subsidiaries  to  secure  more  favorable 
financing  terms,  at  lower  costs  than  may 
otherwise  be  available.  In  addition. 
Applicants  state  that  the  interposition  of 
a  Financing  Subsidiary  can  serve  to 
isolate  the  risks  associated  with  debt 
securities  issuances  thereby  providing 
further  benefit  to  the  KeySpan  system. 

Specifically,  Financing  Subsidiaries 
may  be  organized  to  issue  to  third 
parties,  long-term  debt,  short-term  debt, 
preferred  seciuities  (including  but  not 
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limited  to  trust  preferred  securities), 
equity-linked  securities,  and/or  other 
securities  that  are  authorized  or  exempt 
and  then  transfer  the  proceeds  to 
KeySpan  or  the  Subsidiaries.  Applicants 
request  authorization  for  KeySpan  and, 
to  the  extent  not  exempt  under  rule  52, 
Subsidiaries  to  issue  debentures  and 
other  evidence  of  indebtedness 
("Financing  Debt")  to  any  Financing 
Subsidiary  to  evidence  the  transfer  of 
financing  proceeds  by  a  Financing 
Subsidiary  to  its  parent  company.  The 
principal  amount,  maturity  and  interest 
rate  on  any  Financing  Debt  will  be 
designed  to  parallel  the  amount, 
maturity  and  interest  or  distribution  rate 
on  the  seouities  issued  by  a  Financing 
Subsidiary  in  respect  of  which  the 
Financing  Debt  is  issued.  Each  of  the 
Subsidiaries  also  requests  authorization 
to  enter  into  an  expense  agreement  with 
its  respective  Financing  Subsidiary, 
imder  which  it  would  agree  to  pay  all 
expenses  of  the  Financing  Subsidiary. 
Applicants  state  that  any  affiliate 
transactions  entered  into  by  a  Financing 
Subsidiary  in  connection  with  an 
expense  agreement,  or  otherwise,  would 
be  conducted  at  fair  market  value 
without  regard  to  cost,  and  therefore, 
Applicants  request  an  exemption  under 
section  13(b)  from  the  at  cost  standards 
of  rules  90  and  91  for  KeySpan  and  the 
Subsidiaries  to  enter  into  these 
transactions. 

The  amount  of  securities  issued  by 
any  Financing  Subsidiary  to  third 
parties  will  be  included  in  the 
applicable  overall  external  financing 
limitation,  authorized  for  the  immediate 
parent  company  of  such  Financing 
Subsidiary.  However,  to  avoid  double 
counting,  the  amoimt  of  Financing  Debt 
issued  by  a  parent  company  to  its 
Financing  Subsidiary  will  not  be 
coimted  against  the  applicable  external 
financing  limitation.  Applicants  request 
that  securities  issued  by  any  Financing 
Subsidiary  to  third  parties  be  exempt 
under  rule  52  (and  dierefore  reportable 
on  Form  U-^B-2)  only  if  the  securities, 
if  issued  directly  by  the  parent  company 
of  such  the  Financing  Subsidiary,  would 
be  exempt  under  rule  52.  Applicants 
propose  that  KeySpan  or  a  Subsidiary 
may,  if  required,  guarantee  or  enter  into 
support  or  expense  agreements  in 
respect  of  the  obligations  of  Financing 
Subsidiaries. 

VI.  EWG/FUCO  Investment  Authority 

Applicants  request  authorization  for 
KeySpan  to  increase  its  "aggregate 
investment",  as  that  term  is  defined  in 
rule  53,  in  EWG  and  FUCOs  to  $3.0 
bUlion  ("EWG/FUCO  Umit") 
outstanding  at  any  one  time  during  the 
Authorization  Period.  Applicants  state 


that  the  EWG/FUCO  Limit  represents 
approximately  528%  of  KeySpan's 
average  consolidated  retained  earnings 
for  the  foiu-  quarters  ended  Jime  30, 
2003. 

At  March  31,  2003,  applicants  state 
that  the  consolidated  amount  of 
KeySpan's  current  aggregate  investment 
in  existing  EWGs  and  FUCOs  was  as 
follows: 


Entitys 

Investment 
($  millions) 

KeySpan-Ravenswood  LLC 
(EWG)  

Phoenix  Natural  Gas  Limited 
and  Finsa  Energeticos 
(FUCOs) 

KeySpan-Glenwood  Energy 
Center  LLC  (EWG)  

KeySpan-Port  Jefferson  En- 
ergy Center  LLC  (EWG)  ... 

8  $776.6 

58.9 

95.3 

104.1 

Total  

$1,034 

Applicants'  state  that  this  total 
amount,  represents  approximately  182% 
of  KeySpan's  average  consolidated 
retained  earnings,  as  defined  in  rule  53, 
of  $586.38  million  for  the  four  quarters 
ending  at  June  30,  2003. 

By  order  dated  December  6,  2002, 
(HCAR  No.  27612),  Applicants  were 
authorized  to  make  investments  in  an 
aggregate  amount  of  up  to  $2.2  billion 
in  EWGs  and  FUCOs.  Applicants  state 
that  $2.2  billion  represented 
approximately  440%  of  KeySpan's 
average  consolidated  retained  earnings 
for  the  four  quarters  ended  September 
30,  2002.  Applicants  now  request 
authority  for  KeySpan  and  the 
Subsidiaries,  directly  or  indirectly,  to 
invest  up  to  $3.0  billion  io  EWGs  and 
FUCOs  during  the  Authorization  Period. 

Vn.  Intermediate  Subsidiaries 

Applicants  propose  that  KeySpan 
create  and/or  acquire,  directly  or 
indirecdy,  the  securities  of  one  or  more 
Intermediate  Subsidiaries  including 
corporations,  trusts,  partnerships, 
limited  liability  companies  or  other 
entities.  Applicants  state  that 
Intermediate  Subsidiaries  will  be 
organized  exclusively  for  the  purpose  of 
acquiring  and  holding  the  securities  of, 
or  financing  or  fecilitating  KeySpan's 
investments  in,  other  direct  or  indirect 
nonutility  investments.  Applicants  also 
request  authority  for  Intermediate 
Subsidiaries  to  engage  in  Development 
Activities  and  Administrative  Activities. 

Applicants  state  that  an  Intermediate 
Subsidiary  may  be  organized,  among 


other  things,:  (i)  To  facifitate  the  making 
of  bids  or  proposals  to  develop  or 
acquire  an  interest  in  any  EWG,  FUCO, 
exempt  telecommunications  company 
("ETC"),  or  other  Nonutility  which, 
upon  acquisition,  would  qualify  as  a 
Rule  58  Subsidiary:  (ii)  to  facilitate 
closing  on  the  purchase  or  financing  of 
an  acquired  company;  (iii)  to  effect  an 
adjustment  in  the  respective  ownership 
interests  in  a  business  held  by  the 
KeySpan  system  and  non-affiliated 
investors;  (iv)  to  facilitate  the  sale  of 
ownership  interests  in  one  or  more 
acquired  Rule  58  Subsidiary,  ETC,  EWG 
or  FUCO;  (v)  to  comply  with  applicable 
laws  of  foreign  jurisdictions  limiting  or 
otherwise  relating  to  the  ownership  of 
domestic  companies  by  foreign 
nationals;  (vi)  to  limit  KeySpan's 
exi>osure  to  U.S.  and  foreign  taxes;  (vii) 
to  further  insulate  KeySpan  and  the 
Utility  Subsidiaries  firom  operational  or 
other  business  risks  that  may  be 
associated  with  investments  in 
nonutility  companies;  or  (viii)  for  other 
lawful  business  purposes. 

Applicants  state  that  investments  in 
Intermediate  Subsidiaries  may  take  the 
form  of  any  combination  of  the 
following:  (i)  Purchases  of  capital 
shares,  partnership  interests,  member 
interests  in  limited  liability  companies, 
trust  certificates  or  other  forms  of  voting 
or  noii-voting  equity  interests;  (ii) 
capital  contributions;  (iii)  open  account 
advances  without  interest;  (iv)  loans; 
and  (v)  Guarantees  issued,  provided  or 
arranged  in  respect  of,  the  securities  or 
other  obligations  of  any  Intermediate 
Subsidiaries. 

Applicants  state  that  funds  for  any 
direct  or  indirect  investment  in  any 
Intermediate  Subsidiary  will  be  derived 
from  KeySpan's  available  funds.  No 
additional  financing  authority  is  sought 
under  this  heading.  Applicants  request 
that  to  the  extent  that  KeySpan  provides 
funds  directly  or  indirectly  to  an 
Intermediate  Subsidiary  which  are  used 
for  the  purpose  of  making  an  investment 
in  any  EWG,  FUCO,  or  a  Rule  58 
Subsidiary,  and  to  the  extent  these 
funds  are  not  expenditures  in 
Development  Activities,  the  amount  of 
the  funds  will  be  included  in  KeySpan's 
"aggregate  investment"  in  EWGs, 
FUCOs  and  Rule  58  Subsidiaries.^ 


"  Applicants  state  that  this  amount  represents 
existing  investment  in  KeySpan  Ravenswood. 


^  Applicants  request  that  if  the  Intermediate 
Subsidiary  is  merely  a  conduit,  the  aggregate 
investment  will  not  "double  count"  both  the 
conduit  investment  and  the  investment  in  the  EWG, 
FUCX),  Rule  58  subsidiary  or  other  approved 
investment. 
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Vni.  Internal  Reorganization  of  Existing 
Investments  > 

A.  Nonutility  Subsidiaries 

Applicants  request  authority  for 
KeySpan  to  engage  in  internal  corporate 
reorganizations  to  better  organize 
Nonutility  Subsidiaries  and 
investments.  Applicants  request 
authority  to  sell  or>to  cause  any 
^bsidiary  to  sell  or  otherwise  transfer 
(i)  Nonutility  Subsidiaries  businesses, 
(ii)  the  securities  of  Nonutility 
Subsidiaries  engaged  in  some  or  all  of 
these  businesses  or  (iii)  nonutility 
investments  which  do  not  involve  a 
Nonutility  Subsidiary  (i.e.  less  than 
10%  voting  interest)  to  a  different 
Subsidiary.  Applicants  also  request 
authority  to  acquire  the  assets  of 
nonutility  businesses,  Nonutility 
Subsidiaries  or  other  then  existing 
investment  interests.  Alternatively, 
transfers  of  these  securities  or  assets 
may  be  effected  by  share  exchanges, 
share  distributions  or  dividends 
followed  by  contribution  of  these 
securities  or  assets  to  the  receiving 
entity. 

IX.  Exemption  From  Section  13(b) 

Applicants  request  authority  for 
Nonutility  Subsidiaries  to  provide  other 
Nonutility  Subsidiaries  with  (i) 
operations  and  management  services 
("O&M  Services");  (ii)  administrative 
services  ("Administrative  Services"); 
and  (iii)  consulting  services 
("Consulting  Services").  These  services 
are  referred  to  collectively  as  "Affiliate 
Services." 

Applicants  state  that  O&M  Services 
would  include,  for  example, 
development,  engineering,  design, 
construction  and  construction 
management,  pre-operational  start-up, 
testing  and  commissioning,  long-term 
operations  and  maintenance,  fuel 
procurement,  management  and 
supervision,  technical  and  training, 
administrative  support,  market  analysis, 
consulting,  coordination  and  any  other 
managerial,  technical,  administrative  or 
consulting  required  in  connection  with 
•  the  business  of  owning  or  operating 
fiacilities  used  for  the  generation, 
transmission  or  distribution  of  electric 
energy  and/pr  natural  gas  (including 
related  fecilities  for  the  production, 
conversion,  sale  or  distribution  of 
thermal  energy)  or  coordinating  their 
operations  in  the  power  market. 

Applicants  state  that  Administrative 
Services  would  include,  for  example, 
corporate  and  project  development  and 
planning,  management,  administrative, 
employment,  tax,  legal,  accoimting, 
engineering,  consultmg,  marketing, 
utility  performance  and  electric  data 


proces  iing  services,  and  intellectual 
proper  y  development,  marketing  and 
other  s  iipport  services. 

App  icants  state  that  Consulting 
Servicf  s  would  include,  for  example, 
providing  the  Nonutility  Subsidiary 
with  te  chnical  capabilities  and  expertise 
primal  ily  in  the  areas  of  electric  power 
genera  ion,  transmission  and 
distrib  ition  and  ancillary  operations. 

App  icants  state  that  Affiliate  Services 
would  generally  be  performed  by 
Nonutlity  Subsidiaries  for  associate 
Nonutmity  Subsidicu-ies  at  cost. 
Howe\«Br,  the  Nonutility  Subsidiaries 
request  an  exemption  pursuant  to 
section  13(b)  from  the  at-cost  standards  . 
of  rule!  90  and  91,  for  the  Affiliate 
Services  in  any  case  in  which  the 
Nonutlity  Subsidiary  purchasing 
services  is: 

(i)  A  FUCO  or  foreign  EWG  that 
derives  no  part  of  its  income,  directly  or 
indirec  tly,  from  the  generation, 
transmission,  or  distribution  of  electric 
energy  ifor  sale  within  the  United  States; 

(ii)  Api  EWG  that  sells  electricity  at 
marketjbased  rates  that  have  been 
approved  by  the  Federal  Energy 
Regulatory  Commission  ("FERC"), 
provided  that  the  purchaser  is  not  one 
of  the  Utility  Subsidiaries; 

(iii)  A  "qualifying  facility"  ("QF") 
within  \he  meaning  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA")  that  sells 
electric  ity  exclusively  (a)  at  rates 
negotia  :ed  at  arms-length  to  one  or  more 
industr  al  or  commercial  customers 
purcha  ;ing  the  electricity  for  their  own 
use  anc  not  for  resale,  and/or  (b)  to  an 
electric  utility  company  (other  than  a 
Utility  subsidiary)  at  the  purchaser's 
"avoid«  d  cost"  as  determined  in 
accords  nee  with  the  regulations  under 
PURPA; 

(iv)  A  domestic  EWG  or  QF  that  sells 
electric  ty  at  rates  based  upon  its  cost  of 
service,  as  approved  by  FERC  or  any 
«tate  pi  blic  utility  commission  having 
jurisdidtion,  provided  that  the  purchaser 
thereof  is  not  one  of  the  Utility 
Subsidfuries;  or 

(v)  A  Rule  58  Subsidiary  or  any  other 
Nonuti^ty  Subsidiary  that  (a)  is 
partially  or  wholly-owned,  directly  or 
indirectly,  by  KeySpan,  provided  that 
the  ultilnate  piutihaser  of  such  goods  or 
service!  is  not  a  Utility  Subsidiary  (or 
any  oth  sr  entity  within  the  KeySpan 
system  /vhose  activities  and  operations 
are  prin  larily  related  to  the  provision  of 
goods  a  id  services  to  the  Utility 
Subsidiaries),  (b)  is  engaged  solely  in 
the  bus  ness  of  developing,  owning, 
operatij  ig  and/or  providing  services  or 
goods  t(  I  Nonutility  Subsidiaries 
describ  id  in  clauses  (i)  through  (iv) 
immedi  itely  above;  or  (c)  does  not 


derive,  directly  or  indirectly,  any 
material  part  of  its  income  from  sources 
within  the  United  States  and  is  not  a 
public  utility  company  operating  within 
-the  United  States. 

Cinergy  Corp.  et  al.  (70-10172) 

Cinergy  Corp.  ("Cinergy"),  a 
registered  holding  company,  Cinergy's 
direct  nonutility  subsidiaries,  Cinergy 
Investments,  Inc.  ("Cinergy 
Investments")  and  Cinergy  Global 
Resources,  Inc.  ("Global  Resources"), 
CinTec  LLC  ("CinTec"),  Cinergy 
Technologies,  Inc.  ("Cinergy 
Technologies"),  and  Cinergy  Wholesale 
Energy,  Inc.  ("Cinergy  Wholesale 
Energy"  and  together,  "Applicants")     * 
have  filed  .an  application-declaration 
with  the  Commission  under  sections 
6(a),  7,  9(a).  10, 12(c),  12(f),  13,  32,  33 
and  34  of  the  Act  and  rules  43, 45,  46, 
54,  83,  87,  90  and  91. 

/.  Background 

By  order  dated  March  1,  1999  (HCAR 
No.  26984)  ("1999  Order"),  Cinergy^" 
and  its  nonutility  subsidiaries,  Cinergy 
Investments  and  Cinergy  Global 
Resources  were  authorized  to  establish 
one  or  more  special-purpose 
subsidiaries  ("Intermediate  Parents") " 
through  December  31,  2003,  to  hold 
Cinergy's  direct  or  indirect  interests  in 
existing  and  future  nonutility 
subsidiaries  ("Nonutlity 
Subsidiaries")." 

Cinergy  states  that  it  now  owns 
numerous  Nonutility  Subsidiaries, 
which  it  holds  through,  Cinergy 


'"  Applicants  state  that  Cinergy  also  directly  or 
indirectly  owns  all  the  outstanding  common  sto<± 
of  five  public  utility  companies,  PSI  Energy,  Inc. 
("PSI"),  The  Cincinnati  Gas  &  Electric  Company 
("CG&E"),  The  Union  Light,  Heat  and  Power 
Company,  Lawrencebuig  Gas  Company,  and  Miami 
Power  Corporation  ("Utility  Subsidiaries"). 

>  <  Applicants  state  that  certain  of  these         ^ 
"Intermediate  Parents"  were  formed  prior  to  the 
1999  Order  under  express  authorization  of  the 
Commission  as  noted  in  the  1999  Order. 

"  Applicants  sUte  that  PSI  and  CG&E  hold  three 
businesses  under  a  reservation  of  jurisdiction  which 
are  not  included  in  the  definition  of  "Nonutility 
Subsidiaries":  KO  Transmission  Company  ("KG"), 
South  Construction  Company,  Inc.  ("South 
Construction")  and  Tri-State  Company  ("Tri- 
State").  Applicants  state  that  the  retainability  of 
these  companies  is  subject  to  a  Commission 
reservation  of  jurisdiction,  originally  by  order  dated 
October  21, 1994  (HCAR  No.  26146)  ("Merger 
Order"),  the  order  authorizing  the  merger  that 
created  the  Cineigy.  The  Commission  extended  this 
reservaUon  of  jurisdiction  by  order  dated  November 
2. 1998  (HCAR  No.  26934).  Applicants  assert  that 
KO  is  an  energy-related  company  under  rule  58, 
which  was  enacted  after  the  Merger  Order. 
Applicants  state  that  South  Construction  and  Tri- 
State  acquire  and  hold  real  estate  in  connection 
with  the  utility  businesses  of  PSI  and  CG&E. 
respectively.  South  Construction  and  Tri-Stale  are 
excluded  hum  the  scope  of  the  proposed 
transactions  in  this  application,  except  with  respect 
to  dividend  authority  as  described  fully  below. 
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Investments,  Cinergy  Global  Resources, 
CinTec,  Cinergy  Technologies  and 
Cinergy  Wholesale  Energy,  each  of    " 
which  is  a  direct,  wholly  owned 
Nonutility  Subsidiary  of  Cinergy  formed 
to  act  as  an  Intermediate  Parent. 
Applicants  state  that  through  authority 
granted  in  previous  orders,^^  applicable 
provisions  of  the  Act  and  rules  under 
the  Act,  Applicants  have  authority  to 
invest  in  a  variety  of  nonutility 
businesses,  including: 

(1)  Exempt  wholesale  generator 
("EWG"),  as  that  term  is  defined  in 
section  32  of  the  Act; 

(2)  Foreign  utility  company 
("FUCO"),  as  that  term  is  defined  in 
section  33  of  the  Act; 

(3)  Exempt  telecommunications 
company  ("ETC"),  as  that  term  is 
defined  in  section  34  of  the  Act; 

(4)  Nonutility  company,  which,  upon 
acquisition,  would  qualify  for 
exemption  from  the  Act  under  rule  58 
("Rule  58  Company"); 

(5)  Companies  providing  certain 
infrastructure  services  ("IS  Company"); 

(6)  Companies  providing  energy 
management  services  and  energy-related 
consulting  services  outside  the  United 
States; 

(7)  Companies  brokering  and 
marketing  energy  commodities  in 
Canada  and  Mexico;  and 

(8)  Certain  nonutility  energy-related 
assets  ("Energy-Related  Asset"). 

Applicants  state  that,  (i)  an 
"Authorized  Nonutility  Business" 
means  any  nonutility  business  in  which 
Cinergy  is  currently  authorized  or  may 
hereafter  become  authorized  under  the 
Act  to  invest,  and  includes,  without 
limitation,  the  types  of  nonutility 
businesses  enumerated  in  (1)  through 
(8)  above;  (ii)  a  "Nonutility  Subsidiary" 
means  any  existing  or  future  associate 
company  of  Cinergy  (including  any 
Intermediate  Subsidiary)  formed  for  the 
purpose  of  engaging  in  an  Authorized 
Nonutility  Business;  and  (iii)  a 
"Nonutility  Inve.stment"  means  any 
existing  or  future  Authorized  Nonutility 
Business  in  which  Cinergy  invests,  but 
which  investment  does  not  cause  such 
Authorized  Nonutility  Business  to 
become  an  associate  company  of 
Cinergy. 

//.  Current  Request  « 

A.  Overview 

Applicants  request  authorization  for 
Authorized  Nonutility  Businesses  to 
engage  in  the  following  activities 


through  March  31,  2007  ("Authorization 
Period): 

(i)  Acquire  the  securities  of 
corporations,  limited  liability 
companies,  partnerships,  trusts  or  other 
entities  that  would  be  formed 
exclusively  to  acquire,  hold,  finance  or 
facilitate  the  acquisition  of,  and/or  sell 
goods,  services  or  construction  to 
Nonutility  Subsidiaries  and/or 
Nonutility  Investments,  whether 
directly  or  indirectly  through  one  or 
more  subsidiaries  thereof  formed 
exclusively  for  the  same  purpose 
("Intermediate  Subsidiaries");''* 

(ii)  Undertake  internal  corporate 
reorganizations  or  restructurings  of 
Nonutility  Subsidiaries  and  Nonutility 
Investments; 

(iii)  E)eclaration  and  payment  by 
Nonutility  Subsidiaries  and  KO,  South 
Construction,  and  Tri-State  dividends 
out  of  capital  or  unearned  surplus, 
subject  to  certain  conditions;  and 

(iv)  Enter  into  agreements  to  perform 
certain  services  for  certain  specified 
categories  of  Nonutility  Subsidiaries  at 
other  than  cost  under  an  exemption 
from  section  13(b)  under  the  cost 
standards  of  rules  90  and  91. 

B.  Acquisition  of  Intermediate 
Subsidiaries 

Applicants  request  authority  to 
acquire  Intermediate  Subsidiaries. 
Applicants  propose  that  an  Intermediate 
Subsidiary  may  be  organized,  among 
other  things:  (i)  In  order  to  facilitate  the 
making  of  bids  or  proposals  to  develop 
or  acquire  an  interest  in  any  exempt 
wholesale  generator  ("EWG"),  as  that 
term  is  defined  in  section  32  of  the  Act, 
foreign  utility  company  ("FUCO"),  as 
that  term  is  defined  in  section  33  of  the 
Act,  exempt  telecommimications 
company  ("ETC"),  as  that  term  is 
defined  in  section  34  of  the  Act,  or  other 
nonutility  company  which,  upon 
acquisition,  would  qualify  for 
exemption  bom  the  Act  under  rule  58 
("Rule  58  Company")  or  other 
Authorized  Nonutility  Business;  (ii) 
after  the  award  of  a  bid  proposal,  in 
order  to  facilitate  closing  on  the 
purchase  or  financing  of  the  acquired 
company;  (iii)  at  any  time  subsequent  to 
the  consiunmation  of  an  acquisition  of 
an  interest  in  any  of  these  companies  in 
order,  among  other  things,  to  effect  an 
adjustment  in  the  respective  ownership 
interests  in  the  business  held  by  Cinergy 
and  non-affiliated  investors;  (iv)  to 
facilitate  the  sale  of  ownership  interests 


"  See  HCAR  No.  27400  (May  16.  2001),  HCAR 
No.  27581  (October  23,  2002),  HCAR  No.  27393 
(May  4, 2001).  HCAR  No.  27506  (May  21.  2002), 
HCAR  No.  27717  (August  29,  2003). 


**  Applicants  state  that  the  term  Intermediate 
Subsidiary  also  includes  any  Intermediate  Parents 
fonned  under  authority  from  the  1999  Order  and 
any  other  Nonutility  Subsidiaries  performing  a 
corresponding  function  formed  by  Cinergy  under 
prior  Commission  orders. 


in  one  or  more  acquired  Authorized 
Nonutility  Business:  (v)  to  comply  with 
applicable  laws  of  foreign  jurisdictions 
limiting  or  otherwise  relating  to  the 
ownership  of  domestic  companies  by 
foreign  nationals;  (vi)  as  a  part  of  tax 
planning  in  order  to  limit  Cinergy's 
exposure  to  U.S.  and  foreign  taxes;  (vii) 
to  insulate  Cinergy  and  its  utility 
subsidiaries  from  operational  or  other 
business  risks  that  may  be  associated 
with  investments  in  Authorized 
Nonutility  Business;  or  (viii)  for  other 
lawful  business  purposes. 

Applicants  state  that  investments  in 
Intermediate  Subsidiaries  may  take  the 
form  of  (i)  purchases  of  capital  shares, 
partnership  interests,  membership 
interests  in  limited  liability  companies, 
trust  certificates  or  other  forms  of  voting 
or  non-voting  equity  interests;  (ii) 
capital  contributions;  (iii)  loans;  or  (iv) 
guarantees  issued,  provided  or  arranged 
in  respect  of  the  seciuities  or  other 
obligations  of  any  Intermediate 
Subsidiaries.  Applicants  state  that 
Cinergy  will  obtain  fimds  for  initial  and 
subsequent  investments  in  Intermediate 
Subsidiaries  from  available  internal 
somces  or  external  sources  involving 
issuances  of  its  securities  under  the  June 
2000  Order  (or  any  future  order 
supplementing  or  superseding  that 
order  in  whole  or  in  part).  The  other 
Applicants  will  obtain  funds  for  initial 
and  subsequent  investments  in 
Intermediate  Subsfdiaries  from  available 
cash,  capital  contributions  or  loans  from 
Cineigy,  or  external  borrowings  or  sales 
of  capital  stock  under  the  exemption 
afforded  by  rule  52(b).  To  the  extent  that 
Cinergy  provides  funds  directly  or 
indirectly  to  an  Intermediate  Subsidiary 
that  are  used  for  an  investment  in  an 
EWG  or  FUCO,  a  Rule  58  Company,  an 
IS  Company  or  an  Energy-Related  Asset, 
the  amount  of  the  funds  will  be 
included  in  Cinergy's  "aggregate 
investment"  in  the  appropriate  entity,  as 
calculated  in  accordance  with  rule  53  or 
rule  58,  as  applicable,  or  the  terms  of 
the  Commission  order  authorizing 
Cinergy's  investment  in  an  IS  Company 
or  Energy-Related  Asset,  as  applicable. 

C.  Nonutilitjy  Reorganizations 

Applicants  seek  authority  to  effect 
corporate  reorganizations  or 
restructurings  of  Nonutility  Subsidiaries 
and  Nonutility  Investments.  Specifically 
Applicants  request  authority  (i)  for  each 
Nonutility  Subsidiary  to  sell  or 
otherwise  transfer  the  securities  or 
assets  (in  whole  or  in  part)  of  any 
Nonutility  Subsidiary  or  Nonutility 
Investment  to  any  other  Nonutility 
Subsidiary  or  Nonutility  Investment, 
and  (ii)  for  each  NonutiUfy  Subsidiary 
to  acquire  these  securities  or  assets. 
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Alternatively,  transfers  of  these 
securities  or  assets  may  be  effected  by 
share  exchanges,  share  distributions  or 
dividends  followed  by  contribution  of 
these  securities  or  assets  to  the  receiving 
entity,  or  by  mergers  or  liquidations,  or 
otherwise,  and  Applicants  request 
approval  for  these  forms  of  restructuring 
transactions  as  well. 

Applicants  state  that  the  corporate 
reorganizations  or  restructurings  of 
Nonutility  Subsidiaries  and  Nonutility 
Investments  would  be  undertaken  in 
order  to  eliminate  corporate 
complexities,  to  combine  related 
business  segments  for  staffing  and 
management  purposes,  to  eliminate 
administrative  costs,  to  achieve  tax 
savings,  or  for  other  ordinary  and 
necessary  business  purposes. 
Applicants  state  that  none  of  these 
reorganizations  or  restructurings  will 
involve  the  sale  or  other  disposition  of 
any  utility  assets  of  the  Utility 
Subsidiaries  or  any  corporate 
reorganization  involving  the  Utility 
Subsidiaries,  nor  does  the  approval 
sought  in  this  subsection  extend  to  the 
acquisitions  of  any  new  businesses  or 
activities  not  constituting  an  Authorized 
Nonutility  Business. 

p.  Pajmient  of  Dividends  by  Nonutility 
Subsidiaries 

To  the  extent  not  otherwise  exempt 
under  the  Act,  Applicants  request 
authority  for  each  Nonutility  Subsidiary 
and  KO,  South  Construction,  and  Tri- 
State  to  declare  and  pay  dividends  out 
of  capital  or  imeamed  surplus  to  its 
respective  parent  company,  where 
permitted  under  applicable  corporate 
law,  and  where  the  dividend  will  not  be 
detrimental  to  the  financial  integrity  or 
working  capital  of  any  company  in  the 
Cinergy  holding  company  system. 
Additionally,  Applicants  state  that, 
without  further  approval  of  the 
Commission,  no  Nonutility  Subsidiary 
will  declare  or  pay  any  dividend  out  of 
capital  or  unearned  surplus  if  that 
Nonutility  Subsidiary  derives  any 
material  part  of  its  revenues  from  sales 
of  goods,  services,  electricity  or  natural 
gas  to  any  of  the  Utility  Subsidiaries  or 
if  at  the  time  of  the  declaration  or 
payment  such  Nonutility  Subsidiary  Jias 
negative  retained  earnings. 

E.  Exemptions  from  Section  13(b) 

Applicants  request  authority  for 
Nonutility  Subsidiaries  to  enter  into 
agreements  to  perform  services 
Applicants  request  authority  for 
Nonutility  Subsidiaries  to  perform 
certain  services  (namely,  project 
development  services  and 
administrative  services  and  other 
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suppo  t  services)  ^s  for  any  Nonutility 
Subsioiary  within  any  of  the  five 
categories  enumerated  immediately 
below  at  fair  market  prices  determined 
withoi  t  regard  to  cost,  and  therefore 
reques  an  exemption  from  section  13(b) 
and  thi  s  cost  standards  of  rules  90  and 
91. 

(i)  A  FUCO  or  an  EWG  that  derives  no 
part  of  its  income,  directiy  or  indirectly, 
from  tl  e  generation,  transmission,  or 
distribi  ition  of  electric  energ)'  for  sale 
within  the  United  States; 

(ii)  /  n  EWG  that  sells  electricity  at 
market  based  rates  which  have  been 
approv  sd  by  the  Federal  Energy 
Regulatory  Commission  ("FERC")  or  an 
approoriate  state  public  utility 
commission,  provided  that  the 
purchaser  of  Ae  EWG's  electricity  is  not 
an  affiliated  public  utility  or  an  affiliate 
that  re-pells  such  power  to  an  affiliated 
public  utility; 

(iii)  A  "qualifying  facility"  ("QF"),  as 
define^  imder  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA"),  that  sells 
electricjity  exclusively  at  rates 
negotiated  at  arm's  length  to  one  or 
more  industrial  or  commercial 
custom  ers  purchasing  such  electricity 
for  thei  r  own  use  and  not  for  resale,  or 
to  an  e.  ectric  utility  company  other  than 
an  affil  ated  electric  utility  at  the 
piurha  ier's  "avoided  cost"  determined 
under  I  URPA; 

(iv)  /  n  EWG  or  a  QF  that  sells 
electric  ity  at  rates  based  upon  its  costs 
of  service,  as  approved  by  FERC  or  any 
state  public  utility  commission  having 
jurisdiatioa,  provided  that  the  purchaser 
of  the  electricity  is  not  an  affiliated 
public  utility;  or 

(v)  A  Nonutility  Subsidiary  that  is  a 
Rule  5f  Company  or  any  other 
Nonuti  ity  Subsidiary  that  (a)  is 
partially  owned,  provided  that  the 
ultimate  purchaser  of  goods  or  services 
is  not  a  i  affiliated  public  utility,  (b)  is 
engagec  1  solely  in  the  business  of 
develo[  ing,  owning,  operating  and/or 
providi  ag  services  or  goods  to 
Nonuti!  ity  Subsidiaries  described  in  (i) 


'^  Applicants  state  that  project  developmental 
services  a  re  anticipated  to  include  such  services  as 
research  s  nd  due  diligence  with  respect  to  potential 
projects  a  id  transactions,  preparation  of  bid 
documeni  s,  investment  proposals,  customer 
proposals  and  the  like,  preliminary  engineering, 
construct  on,  licensing  and  operational  studies  and 
analyses,  icquisitions  of  options,  and  other  legal, 
accountin  g,  marketing,  engineering,  financial  and 
similar  sa  rvices  relating  to  acquisitions  of  project 
investments  and  consunmiating  transactions  with 
customert.  Applicants  state  that  administrative  and 
other  support  services  include  without  limitation 
overall  strategic  planning,  operations  and 
maintenance,  environmental,  information  systems, 
engineeri^  and  construction,  risk  management, 
marketing  finance,  legal,  accounting,  emplojrment 
and  tax. 


through  (iv)  above  or  (c)  does  not  derive, 
directly  or  indirectly,  any  part  of  its 
income  from  sources  within  th^  United 
States  and  is  not  a  public  utility 
company  operating  withiti  the  United 
States. 

For  the  Commission  by  the  Division  of 
Investment  Management,  piumiant  to 
delegated  authority. 
Mai:gaFet  H.  McFaiiand, 
Deputy  Secretary. 

[PR  Doc.  03-29511  Filed  11-25-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-48807;  File  No.  SR-CBOE- 
2003-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  ProJMMed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  inc. 
Relating  to  Options  on  Certain  CBOE 
Volatility  Indices 

November  19,  2003. 

Piu-suant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder,2 
notice  is  hereby  given  that  on 
September  12,  2003,  the  Chicago  Board 
Options  Exchange,  bic.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CBOE.  On  November  18,  2003, 
the  CBOE  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  certain  of  its  rules  to  provide  for 
the  listing  and  trading  of  options  on 
several  volatility  indexes;  specifically: 
the  CBOE  Volatility  hidex  ("VIX");  the 
CBOE  Nasdaq  100"  Volatility  Index 
("VXN");  and  the  CBOE  Dow  Jones 
Industrial  Average"  Volatility  Index 
("VXD").  Options  on  each  index  would 


>U.S.C.78s(b)(l). 

2  17CFR240.19b-4. 

>  See  letter  fi-om  Jim  Flynn,  Attorney,  CBOE,  to 
Florence  Harmond,  Senior  Special  Coimsel, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  November  18,  2003 
("Amendment  No.  1").  Amendment  No.  1  revises 
the  original  rule  filing  by  defining  the  reporting 
authority  and  terms  of  these  index  option  contracts, 
including  that  the  interval  between  strike  prices 
shall  be  no  less  than  $2.50,  and  accordingly 
replaces  CBOE's  original  Exhibit  A. 
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be  cash-settled  and  will  have  European- 
style  expiration.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of,  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled.  European-style 
options  on  the  VIX,  VXN,  and  VXD.  The 
calculation  of  each  index  is  based  on  a 
recently  developed  methodology  that 
builds  upon  the  calculation  of  the 
original  CBOE  Market  Volatility  Index, 
which  is  based  on  S&P  100"  Index 
option  ("OEX")  quotes.  Introduced  by 
CBOE  in  September  2003,  the  revised 
VIX  is  an  index  that  uses  the  quotes  of 
certain  S&P  500  hidex®  ("SPX"®) 
option  series  to  derive  a  measure  of  the 
volatility  of  the  U.S.  equity  market.  It 
provides  investors  with  up-to-the- 
minute  market  estimates  of  expected 
volatility  by  extracting  implied 
volatilities  from  real-time  index  option 
bid/ask  quotes.  The  VIX  is  quoted  in 
percentage  points  per  annum.  For 
example,  an  index  level  of  30.34  (the 
closing  value  from  December  31,  2002) 
represents  an  annualized  volatility  of 
30.34%.  This  new  methodology  will 
also  be  used  to  calculate  VXN  and  VXD 
values. 

Index  Design  and  Calculation 

Each  index— VIX,  VXN.  and  VXD— 
will  be  calculated  using  real-quotes  of 
the  nearby  and  second  nearby  index 
puts  and  calls  of  the  SPX,  the  Nasdaq 
100  hidex  ("NDX"'),  and  the  Dow  Jones 
Industrial  Index  ("DJX"'),  respectively. 
For  options  on  each  respective  volatility 
index,  the  nearby  index  option  series 
are  defined  as  the  series  with  the 
shortest  time  to  expiration,  but  with  at 
least  eight  (8)  calendar  days  to 
expiration.  The  second  nearby  index 
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option  series  are  the  series  for  the 
subsequent  expiration  month.  Thus, 
with  eight  days  left  to  expiration,  an 
index  will  "roll"  to  the  second  and  third 
contract  months. 

For  each  contract  month,  CBOE  will 
determine  the  at-the-money  strike  price. 
It  will  then  select  the  at-the-money  and 
out-of-the  money  series  with  non-zero 
bid  prices  and  determine  the  midpoint 
of  the  bid-ask  quote  for  each  of  these 
series.  The  midpoint  quote  of  each 
series  is  then  weighted  so  that  the 
further  away  that  series  is  from  the  at- 
the-money  strike,  the  less  weight  that  is 
accorded  to  the  quote.  Then,  to  compute 
the  index  level,  CBOE  will  calculate  a 
volatility  measiue  for  the  nearby  options 
and  then  for  the  second  nearby  options. 
This  is  done  using  the  weighted  mid- 
point of  the  prevailing  bid-ask  quotes      " 
for  all  included  option  series  with  the 
same  expiration  date.  These  volatility 
measures  are  then  interpolated  to  arrive 
at  a  single,  constant  30-day  measure  of 
volatility. 

As  described  above,  each  volatility 
index  option  will  be  structured  as  an 
option  on  a  group  of  securities,  namely 
options  on  the  SPX,  NDX.  or  DJX 
indexes  emd  by  extension  the  stocks 
imderlying  each  respective  index.  The 
CBOE  will  use  the  actual  quotes  of 
specific  index  options  to  derive  each 
corresponding  volatility  index.  The 
underlying  index  options  themselves 
are  securities  and  are  based  on  an  index 
of  the  broader  number  of  underlying 
securities.*  Thus,  the  pricing 
components  underlying  the  Index 
options  will  include  the  SPX,  NDX,  or 
DJX  options  and,  by  extension,  the 
component  stocks  of  each  index.  These 
pricing  components  will  provide  a 
measure  of  the  volatility  of  price 
movements  of  the  SPX,  NDX,  or  DJX 
stock  indexes.  This  structiu^  is  similar 
to  the  approach  used  by  CBOE  for  its 
interest  rate  options. ^  Those  products 
use  the  quotes  of  debt  securities  to 
derive  an  interest  rate  yield,  which  is 
converted  into  a  measure  that  serves  as 
the  imderlying  for  options.  In  the  case 
of  Index  options,  quotes  from  index 
option  securities,  which  reflect  a 
measure  of  stock  price  movements  of 
the  SPX,  NDX  and  DJX  stocks,  will  be 
used  to  derive  a  measure  of  volatility 
that  will  be  the  underlying  for  the 
respective  volatility  index  options. 

The  CBOE  will  compute  each  index 
on  a  real-time  basis  throughout  each 
trading  day,  from  8:30  AM  until  3:15 


PM  (Chicago  Time)  CST.  CBOE  has 
calculated  historical  index  values  for 
the  new  VIX  back  to  January  2, 1990.  As 
of  December  31.  2002,  the  closing  values 
for  each  respective  index  were  as 
follows:  (1)  VDC:  30.34;  (2)  VXN:  46.94; 
and  (3)  VXD:  31.81.  Volatility  index 
levels  will  be  calculated  by  CBOE  and 
disseminated  at  IS-second  intervals  to 
market  information  vendors  via  the 
Options  Price  Reporting  Authority 
("OPRA"). 

Index  Option  Trading 

Strike  prices  will  be  set  to  bracket  the 
index  in  2V2  point  increments;  thus,  the 
interval  between  strike  prices  will  be  no 
less  than  $2.50.^  The  minimum  tick  size 
for  series  trading  below  $3  will  be  0.05 
and  for  series  trading  above  $3  the 
minimum  tick  will  he  0.10.  The  trading 
hours  for  options  on  the  volatility 
indexes  will  be  from  8:30  a.m.  to  3:15 
p.m.  (Chicago  Time)  CST.^ 

Exercise  and  Settlement 

The  proposed  options  on  each  index 
will  expire  30  days  prior  to  the 
expiration  date  of  the  options  used  in 
the  calculation  of  that  index.  For 
example,  September  2003  VLX  options 
would  expire  on  Wednesday,  September 
17.  2003,  exactly  30  days  prior  to  the 
expiration  of  the  October  2003  SPX 
options,  which  would  be  the  only 
options  used  in  the  VIX  calculation  on 
that  date.  Trading  in  the  expiring 
contract  month  will  normally  cease  at 
3:15  PM  (Chicago  Time)  (CST)  on  the 
last  day  of  trading.  Exercise  will  result 
in  delivery  of  cash  on  the  business  day 
following  expiration.  VIX,  VXN  and 
VXD  options  will  be  A.M.-settled.  The 
exercise  settlement  value  will  be 
determined  by  a  Special  Opening 
Quotation  ("SOQ")  of  each  respective 
volatility  index  calculated  from  the 
sequence  of  opening  prices  of  the 
options  that  comprise  that  index.  The 
opening  price  for  any  series  in  which 
there  is  no  trade  shall  be  the  average  of 
that  option's  bid  price  and  ask  price  as 
determined  at  the  opening  of  trading. 
The  exercise-settlement  amount  is 
equal  to  the  difference  between  the 
exercise-settlement  value  and  the 
exercise  price  of  the  option,  multiplied 
by  $100.  When  the  last  trading  day  is 
moved  because  of  Exchange  holidays, 
the  last  trading  day  for  expiring  options 


'  500  securities  in  the  SPX,  100  securities  in  the 
NDX.  etc. 

5  See  Securities  Exchange  Act  Release  Nos.  26938 
(June  15, 1989),  54  FR  26285  Onne  22, 1989);  and 
33106  (October  26.  1993).  54  FR  58358  (November 
1, 1993). 


®  See  supra  note  3. 

'  See  Exhibit  B  to  the  proposed  rule  change  filed 
by  CBOE,  presents  proposed  contract  specifications 
for  VDC  options,  Exhibit  C  presents  proposed 
contract  specifications  for  VXN  options;  and, 
Exhibit  D  presents  proposed  contract  specifications 
for  VXD  options,  of  the  proposed  rule  filing,  which 
set  out  the  contract  specifications  for  each  product 
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will  be  the  day  immediately  preceding 
the  last  regularly-scheduled  trading  day. 

Surveillance 

The  Exchange  states  that  it  will  use 
the  same  surveillance  procedures 
ciurently  utilized  for  each  of  the 
Exchange's  other  index  options  to 
monitor  trading  in  options  on  each 
volatility  index.  The  Exchange 
represents  that  these  surveillance 
procedures  are  adequate  to  monitor  the 
trading  of  options  on  these  volatility 
index.  For  surveillance  purposes,  the 
Exchange  will  have  complete  access  to 
information  regarding  trading  activity  in 
the  pertinent  underlying  securities. 

Position  Limits 

The  Exchange  proposes  to  establish 
position  limits  for  options  on  each 
volatility  index— VDC.  VXN  and  VXD— 
at  25,000  contracts  on  either  side  of  the 
market  and  no  more  than  15,000  of  such 
contracts  may  be  in  series  in  the  nearest 
expiration  month.^  The  Exchange  states 
that  this  is  consistent  with  Exchange 
Rule  24.4  (Position  Limits  for  Broad- 
Based  Index  Options). 

Exchange  Rules  Applicable 

Except  as  modified  herein,  the 
Exchange  Rules  in  Chapter  XXIV  will  be 
applicable  to  the  VK,  VXN,  and  VXD 
options.  Each  volatility  index  will  be 
cl^sified  as  a  "broad-based  index"  and, 
under  CBOE  margin  rules,  specifically, 
Exchange  Rule  12.3(c)(5)(A),  the  margin 
requirement  for  a  short  put  or  call  on 
the  respective  volatility  indexes  shall  be 
100%  of  the  current  market  value  of  the 
contract  plus  up  to  15%  of  the 
respective  imderlying  index  value. 

Additionally,  CBOE  affirms  that  it 
possesses  the  necessary  systems 
capacity  to  support  new  series  that 
would  result  from  the  introduction  of 
VK,  VXN  and  VXD  options.  CBOE  also 
has  been  informed  that  OPRA  has  the 
capacity  to  support  such  new  series.^ 

2.  Statutory  Basis 

CBOE  believes  titat  the  proposed  rule 
change,  as  amended,  is  consistent  with 
Section  6(b)  of  the  Act  ^°  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  in  that  it  will 
permit  trading  in  options  based  VIX, 
VXN,  and  VXD  on  the  volatility  indices 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  promote  just  and 


■This  U  consistent  with  Exchange  24.4  (Position 
-Limits  for  Broad-Based  Index  Options). 
'*  See  Exhibit  E  to  the  proposed  rule  change  filed 
by  CBOE,  which  set  out  the  contract  specifications 
for  each  product. 

•015U.S.C.  Z8f(b). 

'« 15  U.S.C  7S9b)(5). 


equitable  brinciples  of  trade,  and 
thereby  w  11  provide  investors  with  the 
ability  to  nvest  in  options  based  on  an 
additional  index. 

B.  Self-R^ulatory  Organization's 
Statemenion  Burden  on  Competition 

CBOE  dbes  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Remilatory  Organization 's 
Statemenion  Comments  on  the 
Proposed  Rule  Change  Received  From 

Participants  or  Others 


Members, 


I  writ  en 


comments  were  solicited 
with  respect  to  the  proposed 


No 
or  receive  1 
rule  chanj  ( 

m.  Date  dr  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissi  an  Action 

Within  J5  days  of  the  date  of 
publicatic  n  of  this  notice  in  the  Federal 
Register  c*  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  pemod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  Which  the  CBOE  consents,  the 
Commissi  an  will: 

A.  By  o  der  approve  the  proposed  rule 
change,  oi 

B.  Instiiite 
whether 
should 


proceedings  to  determine 
'  proposed  rule  change 
1  be  disapproved. 


tie 


IV.  Solicit  ation  of  Comments 

Interest  sd  persons  are  invited  to 
submit  w]  itten  data,  views,  and 
argiunent  i  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  aj  amended,  is  consistent  with 
the  Act.  P  arsons  making  written 
submissic  ns  should  file  six  copies 
thereof  w  th  the  Secretary,  Seciirities 
and  Exch  inge  Commission,  450  Fifth 
Street,  NV  /,  Washington,  DC  20549- 
0609.  Co[  ies  of  the  submission,  aU 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  thai  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  ComiAission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princ^al  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOI  -2003-40  and  should  be 
submittei  by  December  17,  2003. 


For  the  Commissioh,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  12 

Margaret  H.  McFariaod, 
Deputy  Secretary. 
[FR  Doc.  03-29577  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  aOIO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48810:  File  No.  SR-NASD- 
2003-161] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Establish  a  Nasdaq 
Official  Opening  Price 

November  19,  2003. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
28,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Conmiission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  a  proposed  rule 
change  to  establish  a  Nasdaq  Official 
Opening  Price  that  would  be  made 
available  for  wholly  voluntary  use  by 
NASD  members  and  the  public.  Nasdaq 
represents  that  it  would  calculate  and 
disseminate  the  Nasdaq  Official  ' 

Opening  Price  using  its  proprietary 
systems,  and  that  the  Nasdaq  Official 
Opening  Price  wotild  not  affect  the 
dissemination  of  last  sale  information 
pursuant  to  the  national  market  system 
plan  governing  trading  of  Nasdaq 
securities,  the  Nasdaq  UTP  Plan. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

tn  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


"17  CFR  200.30-3(aHl2). 
'  15  U.S.C.  7Ss(b)(l). 
>  17  CFR  240.19b-t. 


Federal  Register /Vol.  68,  No.  228  /  Wednesday.  November  26.  2003 /Notices  66519 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  calculate  and 
disseminate  a  Nasdaq  Official  Opening 
Price  for  Nasdaq-listed  securities. 
Nasdaq  would  disseminate  the  Nasdaq 
Official  Opening  Price  over  the  Nasdaq 
Index  Dissemination  Service  data  feed 
("NIDS"),  a  proprietary  data  feed  of 
Nasdaq.  Because  the  Nasdaq  Official 
Opening  Price  would  be  neither  a 
quotation  nor  a  last  sale  report,  it  would 
not  be  disseminated  over  either  the  UTP 
Quote  data  feed  or  the  UTP  Trade  data 
feed.  The  Nasdaq  Official  Opening  Price 
message  would  contain  the  prevailing 
inside  quote  and  the  Nasdaq  Official 
Opening  Price  value.  Nasdaq  states  that 
the  fees  for  the  NIDS  feed  have 
previously  been  filed  with  the 
Commission,  and  that  it  is  not 
proposing  to  change  those  fees. 

The  Nasdaq  Official  Opening  Price 
would  be  equal  to  the  reported  price  of 
the  first  trade  executed  in  the  Nasdaq 
National  Market  Execution  System 
("SuperMontage"),  which  would  be 
based  upon  orders  that  are  in  queue 
when  SuperMontage  begins  trading  at 
9:30  a.m.  ET  ("SuperMontage  Opening 
Match").  SuperMontage  executions  that 
are  in  queue  when  SuperMontage  begins 
trading  at  9:30  a.m.  but  that  are  not 
executed  until  after  9:30:05  (as  a  result 
of  being  dielivered  to  an  order  delivery 
participant  that  has  not  responded) 
would  not  be  eligible  to  be  the 
SuperMontage  Opening  Match. 
SuperMontage  executions  that  result 
from  orders  entered  into  the  system  after 
9:30  also  would  not  be  eligible  to  be  the 
SuperMontage  Opening  Match. 

If  there  were  to  be  no  SuperMontage 
Opening  Match  within  five  seconds 
after  the  system  opens  at  9:30,  the 
Nasdaq  Official  Opening  Price  for  that 
security  would  be  based  upon  the  first, 
last  sale  eligible  trade  ("Predicate 
Trade")3  that  is  reported  to  Nasdaq's 
Automated  Confirmation  Transaction 
System  ("ACT").  The  Predicate  Trade 
could  be  an  internalized  execution 


reported  to  ACT  or  a  SuperMontage 
execution  resulting  from  an  order 
entered  into  the  system  after  9:30,  and 
also  reported  to  ACT.  The  Predicate 
Trade  could  also  be  a  SuperMontage 
execution  based  on  an  order  that  was  in 
queue  in  SuperMontage  at  9:30  but  not 
executed  until  after  9:30:05  as  a  result 
of  being  sent  to  an  order  delivery 
participant. 

If  the  Nasdaq  Official  Opening  Price 
were  to  be  based  upon  a  Predicate  Trade 
rather  than  a  SuperMontage  Opening 
Match,  Nasdaq  would  be  able  to  use  the 
same  normalization  process  that 
currently  appfies  to  the  Nasdaq  Official 
Closing  Price."  Specifically,  if  the  price 
of  the  Predicate  Trade  were  to  be  within 
the  best  bid  and  offer  quote  entered  in 
the  SuperMontage  system  at  the  time 
the  trade  is  reported,  the  Nasdaq  Official 
Opening  Price  would  equal  the  reported 
price  of  the  Predicate  Trade.  If  the  price 
of  the  Predicate  Trade  were  to  be  lower 
than  the  Nasdaq  inside  bid,  the  Nasdaq 
Official  Opening  Price  would  equal  the 
Nasdaq  inside  bid.  Likewise,  if  the  price 
of  the  Predicate  Trade  were  to  be  higher 
than  the  Nasdaq  inside  ask,  the  Nasdaq 
Official  Opening  Price  would  be  the 
Nasdaq  inside  ask. 

Nasdaq  believes  that  bounding  the 
first  ACT  trade  report  by  the  Nasdaq 
inside  would  reduce  the  extent  to  which 
market  participants  could  deliberately 
affect  the  Nasdaq  Official  Opening 
Price,  since  firms  would  need  to  affect 
not  only  the  inside  quotes  but  also  the 
Predicate  Trade.  On  the  other  hand, 
SuperMontage  executions  occur  only  at 
the  prevailing  inside  bid  or  ask; 
therefore,  such  executions  would  not 
need  to  be  boimd  by  a  SuperMontage 
quotation.  To  be  consistent  in  the 
delivery  of  the  opening  message  to 
market  data  vendors,  the  prevailing 
Nasdaq  inside  bid  and  ask  would  be 
disseminated  with  the  Nasdaq  Official 
Opening  Price  whether  a  SuperMontage 
trade  or  an  ACT  trade  sets  it.s 

To  illustrate  the  bounding  of  an  ACT 
trade  report,  consider  the  following 
example.  There  is  no  SuperMontage 
Opening  Match.  However,  at  9:30:10 
a.m.,  the  first,  last  sale  eligible  ACT 
trade  is  reported  with  a  price  of  19.98. 
The  Nasdaq  inside  bid  and  ask  at 
9:30:10  is  20.00  to  20.02.  Under  the 
proposal,  the  Nasdaq  Official  Opening 


Price  would  be  equal  to  the  Nasdaq 
inside  bid,  in  this  case  20.00.  If  the  first, 
last  sale  eligible  ACT  trade  price  were 
20.04  instead  of  19.98,  the  Nasdaq 
Official  Opening  Price  would  equal  the 
Nasdaq  inside  ask  at  the  time  of  the 
trade  report,  in  this  case  20.02. 

The  Nasdaq  Official  Opening  Price 
value  would  be  disseminated  as  soon  as 
it  is  calculated,  and  changes  to  the 
underlying  trade  report  would  not  affect 
the  Nasdaq  Official  Opening  Price.  ^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^  in 
general,  and  with  section  15A(b)(6)  of 
the  Act  ,8  in  particular,  which  requires 
the  NASD's  rules  to  be  designed,  among 
other  things,  to  protect  investors  and  the 
public  interest.  Nasdaq  believes  that  its 
current  proposal  is  consistent  with  the 
NASD's  obligations  under  these 
provisions  of  the  Act  because  Nasdaq 
believes  the  proposal  would  result  in 
the  pubUc  dissemination  of  information 
that  more  acciu^tely  reflects  the  trading 
in  a  particular  security  at  the  open. 
Furthermore,  to  the  extent  a  security  is 
a  component  of  an  index,  Nasdaq 
believes  the  index  would  more 
accurately  reflect  the  value  of  the 
market,  or  segment  of  the  market,  the 
index  is  designed  to  measure.  Nasdaq 
believes  that  the  corresponding  result " 
should  be  trades,  or  other  actions, 
executed  at  prices  more  reflective  of  the 
current  market  when  the  price  of  an 
execution,  or  other  action,  is  based  on 
the  last  sale,  the  high  price  or  low  price 
of  a  security,  or  the  value  of  an  index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


3  Four  types  of  trade  reports  are  not  last  sale 
elibible  and,  thus,  would  not  be  eligible  to  affect  the 
Nasdaq  Official  Opening  Price:  cash  sales  (which 
include  the  "C"  trade  report  modifier),  next  day 
sales  (.ND),  seller  trades  (.S),  and  after  hours  trades 
(T). 


"  See  Securities  Exchange  Act  Release  No.  47517 
(March  18,  2003),  68  FR  14446  (March  25,  2003) 
(SR-NASD-2002-158). 

^  In  the  event  that  a  security  is  in  a  trading  halt 
prior  to  market  open  and  that  halt  continues  past 
9:30,  the  Nasdaq  Official  Opening  Price  for  that 
security  would  equal  the  reported  trade  price  of  the 
first  last  sale  eligible  trade  reported  after  the  trading 
halt  is  lifted  and  the  inside  market  for  the  security 
is  uncrossed. 


*  Nasdaq  represents  that  it  will  make  an  effort  to 
inform  users  of  Nasdaq  of  when  the  Nasdaq  Official 
Opening  Price  is  based  upon  a  trade  executed  in 
SuperMontage  or  a  Predicate  Trade  that  may  have 
been  normalized.  Telephone  conversation  among 
Jeffrey  S.  Davis,  Associate  Vice  President  and 
Associate  General  Counsel,  Nasdaq,  Alton  S. 
Harvey,  Office  Head,  Office  of  Market  Watch, 
Division  of  Market  Regulation  ("Division"), 
Commission,  and  Cyndi  Rodriguez,  Special 
Counsel,  Division,  Commission  on  November  13. 
2003. 

'15U.S.C.  780-3. 

"15U.S.C.  78o-3(b)(6). 
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m.  Date  of  EffectiTaiess  of  the 
Proposed  Rule  Change  and  Timing  for 
ConiniiaBion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conmiission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatiai  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-161  and  should  be 
submitted  by  December  17,  2003. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Musarat'H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  03-295 12-Filed  H-25-03;  8:45  am] 
BUJNQ  CODE  MIO-OI-P 
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Self-Regdlatory  Organizations;  Notice 
of  Filing  ind  immedlata  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stoek  Exchange,  Inc.  to  Extend 
the  30-Di^  Free  Trial  Period  for  Broker 
Volume 

November  19,  2003. 

Pursuait  to  Section  19(b)(1)  of  the 
Securitie^  Exchange  Act  of  1934 
("Act"),'  fnd  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
14,  2003,  the  New  York  Stock  Exchange, 
Inc.  ("NY  5E"  or  "Exchange")  filed  with 
the  Secur  ties  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  beei  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act,3andfeulel9b-4(0(2)  thereunder 4    , 
as  one  esnblishing  or  changing  a  due, 
fee  or  oth^r  charge  imposed  by  the  self- 
regulator}  organization,  which  reiiders 
the  prop^al  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comment!  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Reculatory  Organization's 
Statemenf^  of  the  Terms  of  Substance  of 
the  PTop<^Bed  Rule  Change 

The  Exchange  proposes  to  extend  the 
free  30-diy  trial  period  for  its  NYSE 
Broker  Volume  Report  service,  a  service 
that  pem^ts  subscribers  to  view  Broker 
Volimie  Reports  of  broker  share  volume 
informatipn  that  the  NYSE  produces 
from  the  NYSE  Broker  Volume 
Database]  The  text  of  the  proposed  rule 
change  is  available  at  the  NYSE  and  at 
the  Comimission. 

n.  Self-Rfgulatory  Organization's 
Statemeni  of  the  Purpose  of,  and 
Statutory!  Basis  for,  the  Proposed  Rule 
Change    I 

In  its  filing  with  the  Commission,  the 
NYSE  indluded  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statemenis  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  sununaries,  set 
forth  in  S  Bctions  A,  B  and  C  below,  of 


»15U.S.( 
2  17CFR 
» 15  U.S.( 
<17CFR 


788(b)(1). 
I  40.19b-4. 
78s(b)(3){A)(ii). 
40.19b-4(f)(2). 


the  most  significant  aspects  of  such 
statements. 

A.  Self -Regvdatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule  . 
Change 

1.  Purpose 

By  order  dated  June  13,  2003,  the 
Commission  approved  a  proposed  rule 
change  (the  "Web  Service  Fee  Filing") 
by  which  the  NYSE  established  a 
monthly  $300  fee  for  a  subscriber's 
receipt  of  access  to  NYSE  Broker 
Voliune  information  that  the  NYSE 
makes  available  via  a  web-based  service 
(the  "NYSE  Broker  Volume  Web 
Service").*  That  service  enables 
subscribers  to  log-on  to  the  NYSE  Web 
site  {http://www.nysedata.com)  and  to 
-  receive  formatted  displays  containing 
aggregate  broker-dealer  volume  rankings 
in  NYSE-traded  securities. 

In  the  Web  Service  Fee  FiUng,  NYSE 
agreed  to  waive  the  NYSE  Broker 
Volume  Web  Service  fee  for  30  days  (the 
"Free  Trial  Period")  for  any  individual 
that  first  subscribed  to  the  NYSE  Broker 
Voliune  Web  Service  on  or  prior  to 
October  1.  2003. 

The  NYSE  has  found  the  Free  Trial 
Period  to  constitute  a  successful  x 

marketing  tool.  More  than  half  of  all 
subscribers  that  subscribe  to  the  NYSE 
Broker  Volume  Web  Service  for  the  30- 
day  Free  Trial  Period  continue  to 
subscribe  after  the  Free  Trial  Period 
ends.  For  that  reason,  the  NYSE 
proposes  fo  extend  the  application  of 
the  30-day  Free  Trial  Period  to 
subscribers  that  first  subscribe  to  the 
NYSE  Free  Trial  Period  on  or  prior  to 
April  1,  2004.  To  avoid  a  lapse  in  the 
application  of  the  Free  Trial  Period,  the 
Ebcchange  is  making  the  proposed  rule 
change  effective  retroactively  to  October 
1,  2003.« 

The  NYSE  proposes  to  continue  to 
apply  the  Free  Trial  Period  on  a  rolling 
basis,  determined  by  the  date  on  which 
the  NYSE  first  entities  a  new  individual 
subscriber  or  potential  individual 
subscriber  to  receive  the  NYSE  Broker 


^  See  Securities  Exchange  Act  Release  No.  48060 
Oune  19,  2003),  68  FR  37889  (June"25,  2003)(SR- 
hJYSE-2003-ll)(approvaI  order). 

"  The  Commission  notes  that  the  NYSE  should 
have  filed  the  instant  proposed  rule  change  before 
the  expiration  of  the  original  period  approved  for 
the  30-day  free  trial  period  in  SR-NYSE-2003-1 1. 
To  ensure  uniformity  in  the  fees  paid  by  subscribers 
to  the  NYSE's  Broker  Volume  Report  service,  the 
Commission  has,  in  this  isolated  case,  allowed  the 
NYSE  to  file  the  instant  proposed  rule  change 
pursuant  to  Section  19(b}(3)(A)(ii)  and  Rule  19b- 
4(f)(2)  thereunder,  and  to  apply  it  retroactively  to 
October  1,  2003.  The  Commission  expects  that,  in 
the  future,  the  NYSE  will  monitor  its  proposed  rule 
changes  to  ensure  that  there  are  no  lapses  that 
would  require  the  application  of  a  proposed  rule 
change  retroactively. 


Ct. 
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Volume  Web  Service.  As  before,  a 
specific  individual  subscriber  may  only 
receive  the  fee  waiver  one  time. 

Exhibit  A  to  the  proposed  rule  change 
reflects  the  NYSE  Broker  Volume  fee 
schedule  as  modified  by  the  proposed 
rule  change. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  is  consistent  with  the 
provisions  of  Section  6Cb){4)  of  the  Act,^ 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Acts  and 
subparagraph  (f)(2)  ofJlule  19b-4 
thereunder ,9  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission. 


all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3dng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should'refer  to  file  number 
SR-NYSE-2003-35  and  should  be 
submitted  by  December  17, 2003. 

For  the  Commission,  by  the  CKvision  of 
Market  Regulation,  piu^uant  to  delegated 
authority.  1° 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  03-29575  Filed  11-25-03;  8:45  amj 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^48806;  File  No.  SR-PCX- 
2003-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  Relating  to 
Arbitration 

November  19,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
30,  2003,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  PCX.  PCX  filed  the 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  a  and  Rule 
19b-4(f)(6)  thereunder,*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  On  November  12, 
2003,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 


'15  U.S.C.  78f(b)(4). 

•  15  U.S.C.  78s(b)(3)(A)(ii). 

917CFR240.19b-4(f)(2). 


'"17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  217CFR240.19b-4. 

^  15  U.S.C.  78s(b)(3)(A). 

■•17  CFR  240.19l>-*(f)(6). 

5  See  letter  from  Tanya  Cho,  Staff  Attorney, 
Regulatory  Policy,  Exchange,  to  Nancy  Sanow, 
Assistant  Director.  Division  of  Market  Regulation. 
Conunission,  dated  November  12,  2003. 
Amendment  No.  1  made  non-substantive 
corrections  to  PCX's  original  Form  19b-4  filing. 


solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  and  its  wholly  owned 
subsidiary  PCX  Equities,  Lie.  ("PCXE") 
are  proposing  to  extend  the  pilot  rule  in 
PCX  Rule  12.1,  Commentary  .02  and 
PCXE  Rule  12.2(h),  which  requires 
industry  parties  in  arbitration  to  waive 
application  of  contested  California 
arbitrator  disclosure  standards,  upon  the 
request  of  customers  (and,  in  industry 
cases,  upon  the  request  of  associated 
persons  with  claims  of  statutory 
employment  discrimination),  for  an 
additional  six-month  pilot  period. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
•  Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  W  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  21 ,  2002,  the 
Commission  approved,  for  a  six-month 
pilot  period,  the  Exchange's  proposal  to 
amend  PCX  and  PCXE  arbitration  rules 
to  require  industry  parties  in  arbitration 
to  waive  application  of  contested 
California  arbitrator  disclosure 
standards,  upon  the  request  of 
customers  or,  in  employment 
discrimination  cases,  upon  the  request 
of  associated  persons."  The  Commission 
approved  an  extension  of  the  pilot 
period  on  May  15,  2003. ^  The  pilot 
period  is  currently  set  to  expire  on 
November  22,  2003. 

On  July  1,  2002,  the  Judicial  Council 
of  the  State  of  California  adopted  new 
rules  that  mandated  extensive 
disclosure  requirements  for  arbitrators 


«  See  Exchange  Act  Release  No.  46B81  (November 
21.2002).  67  FR  71224  (November  29,  2002)  (Order 
approving  SR-PCX-2002-71). 

'  See  Exchange  Act  Release  No.  47872  (May  15, 
2003),  68  FR  28869  (May  27,  2003)  (Order 
approving  SR-PCX-2003-22). 
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in  California  (the  "California 
Standards").  The  California  Standards 
are  intended  to  address  perceived 
conflicts  of  interest  in  certain 
commercial  arbitration  proceedings.  As 
a  result  of  the  imposition  of  the 
California  Standards  on  arbitrations* 
conducted  under  the  auspices  of  self- 
regulatory  organizations  ("SROs"),  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  and  the  New 
York  Stock  Exchange  ("NYSE") 
suspended  the  appointment  of 
arbitrators  for  cases  pending  in 
California,  and  filed  a  joint  complaint  in 
federal  court  for  declaratory  relief  in 
which  they  contend  that  the  California 
Standards  cannot  lawfully  be  applied  to 
NASD  and  NYSE  because  the  California 
Standards  are  preempted  by  federal  law 
and  are  inappbcable  to  SROs  imder 
state  law.^  Subsequently,  in  the  interest 
of  continuing  to  provide  investors  with 
an  arbitral  forum  in  California  pending 
the  resolution  of  the  applicability  of  the 
California  Standards,  the  NASD  and 
NYSE  filed  separate  rule  proposals  with 
the  Commission  that  would  temporarily 
require  their  members  to  waive  the 
California  Standards  if  all  non-member 
parties  to  arbitration  have  done  so.  The 
Commission  approved  the  NASD's  rule 
proposal  on  September  26,  2002^  and 
the  NYSE's  rule  proposal  on  November 
12,  2002.'°  Both  the  NASD  and  the 
NYSE  recently  filed  rule  proposals  to 
further  extend  the  pilot  period  for  an 
additional  six  months.'^ 

Since  the  NASD's  and  NYSE's  lawsuit 
relating  to  the  application  of  the 
California  Standards  has  not  been 
resolved,  PCX  is  now  requesting  an 
extension  of  the  pilot  for  an  additional 
six  months  (or  imtil  the  pending 
litigation  has  resolved  the  question  of 
whether  or  not  the  California  Standards 


■  See  NASD  Dispute  Resolution,  Inc.  v.  Judicial 
Council  of  California,  232  F.  Supp.  2(i  1055  (N.D. 
Cal.  2002),  Notice  of  Appeal  filed  December  12, 
2002,  availaUe  on  the  NASD  Web  site  at:  http:// 
www.nasdadr.com/pdf-text/ca_appeal_notice.pdf. 

"  See  Exchange  Act  Release  No.  46562  (September 
26.  2002),  67  FR  62085  (October  3,  2002)  (Order 
approving  SR-NASD-2002-126).  Thereafter,  the 
pilot  period  was  extended  to  September  30,  2003. 
See  Exchange  Act  Release  No.  48187  (July  16, 
2003),  68  FR  43553  (July  23,  2003)  (Order  approving 
SR-NASD-2003-106)j 

10  See  Exchange  Act  Release  No.  46816 
(Nov^enber  12.  2002),  67  FR  69793  (November  19, 

2002)  (Order  approving  SR-NYSE-2002-56). 
Thereafter,  the  pilot  period  was  extended  to 
September  30,  2003.  See  Exchange  Act  Release  No. 
47836  (May  12,  2003).  68  FR  27608  (May  20.  2003) 
(Older  approving  SR-NYSE-2003-16). 

"  See  Exchange  Act  Release  No.  48553 
(September  26, 2003).  68  FR  57494  (October  3, 

2003)  (Order  approving  SR-NASD-2003-144)  and 
Exchange  Act  Reie^se  No.  48552  (September  26. 
2003).  68  FR  57496  (October  3,  2003)  (Order 
approving  SR-NYSE-2003-28). 


apply  to  J  lROs).i2  pcX  requests  that  the 
pilot  be  eactended  for  six  months 
beginninj  on  November  23,  2003.  The 
extensioi  of  time  permits  the  Exchange 
to  contim  le  the  arbitration  process  using 
PCX  rulei  regarding  arbitration 
disclosur  is  and  not  the  California 
Standard  ;.  No  substantive  changes  are 
being  ma  ie  to  the  pilot  program,  other 
than  exte  iding  the  operation  of  pilot 
program 

2.  Statute  ry  Basis 

The  Ex  change  believes  that  the 
proposed  rule  change  is  consistent  with 
the  objec  ives  of  Section  6(b)(5)  of  the 
Act,^3  in  hat  it  is  designed  to  promote 
just  and  ( quitable  principles  of  trade  by 
ensuring  ihat  members  and  member 
organizat  ons  and  the  public  have  a  fair 
and  impa  rtial  forum  for  the  resolution  of 
their  dis{  utes 

B.  Self-Ri gulatory  Organization's 
Statemeiif  on  Burden  on  Competition 


The 
the  proposed 


any 

necessar 
of  the 


Writtei  1 
rulech 
received. 


Ex  :hange  i 


does  not  believe  that 
rule  change  will  impose 
burden  on  competition  that  is  not 
or  appropriate  in  furtherance 
of  die  Act. 


pu  poses  I 


C.  Self-R(  'gulatory 
Statement 


Organization 's 
on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Member^  Participants,  or  Others 

comments  on  the  proposed 
>e  were  neither  solicited  nor 


in.  Date  )f  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisaon  Action 

PCX  his  designated  the  proposed  rule 
change  at  one  that:  (i)  Does  not 
significaatly  affect  the  protection  of 
investors!  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  become 
operative  for  30  days  fi'om  the  date  on 
which  it  jMras  filed,  or  such  shorter  time 
as  the  Coifnmission  may  designate. 
Therefor*,  the  foregoing  rule  change  has 
become  affective  pursuant  to  Section 
19(b)(3)(X)  of  the  Act  i"  and  Rule  19b- 
4(f)(6)  th0reimder.'5  ^.t  any  time  within 
60  days  (Jf  the  filing  of  the  proposed  rule 
change,  t  le  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Com]  mission  that  the  action  is 
necessar '  or  appropriate  in  the  public 


i  alij 


'2  See 
al.,  258  F 
the  DistrictlCourt 
Galifomia 
least  as  ap{  lied 
law.  As  thii 
2003,  it  is 

"15U. 

»15U. 

»M7CFa 


Mayo  V.  Dean  Witter  Reynolds,  Inc.  et. 
^upp.  2d  1097  (N.D.  Cal.  2003)  in  which 

for  the  Northern  District  of 
l^eld  that  the  California  Standards,  at 
to  SROs,  are  preemptedby  federal 
decision  was  rendered  on  April  22, 
"  subject  to  appeal. 
78f(b)(5). 
78s{b)(3)(A). 
240.19b-4(f)(6). 


ailli 

sa 
sc. 


interest,  for  the  protection  of  investors, ' 
or  would  otherwise  further  the  purposes 
of  the  Act. 

Piu-suant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act,'8  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  self-regidatory 
organization  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  beforehand. 
The  Exchange  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  requirement  and  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  believes  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  ^^ 
Waiving  the  pre-filing  requirement  and 
accelerating  the  operative  date  will 
merely  extend  a  pilot  program  that  is 
designed  to  provide  investors  with  a 
mechanism  to  resolve  disputes  with 
broker-dealers.  During  the  period  of  this 
extension,  the  Commission  and  the 
Exchange  will  continue  to  monitor  the 
status  of  the  previously  discussed 
litigation.  For  these  reasons,  the 
Commission  designates  the  proposed 
rule  change  as  effective  and  operative    ' 
immediately. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciirities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 


'8  17  CFR  240.19b~((f)(6)(iu). 

' '  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,-the  Commission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 
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submissions  should  refer  to  File  No. 
SR-PCX-2003-61  and  should  be 
submitted  by  December  17  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  18 

Ma^aret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  03-29576  Filed  11-25-03;  8:45  am) 

BILUNG  CODE  801(M>1-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4539] 

Bureau  of  Economic  and  Business 
Aftairs;  List  of  November  17, 2003,  of 
Participating  Countries  and  Entities 
(Hereinafter  Known  as  "Participants") 
Under  ttie  Clean  Diamond  Trade  Act  of 
2003  (Pub.  L 108-19)  and  Section  2  of 
Executive  Order  13312  of  Juiy  29, 2003 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  In  accordance  writh  sections  3 
and  6  of  the  Clean  Diamond  Trade  Act 
of  2003  (Pub.  L.  108-19)  and  Section  2 
of  Executive  Order  13312  of  July  29, 
2003.  the  Department  of  State  is 
identifying  all  the  Participants  eligible 
for  trade  in  rough  diamonds  under  the 
Act,  and  their  respective  Importing  and 
Exporting  Authorities,  and  revising  the 
previously  published  list  of  September 
1,  2003  (68  FR  53419-53420). 
FOR  FURTHER  INFORMATION  CONTACT:  Jjay 
L.  Bruns,  Special  Negotiator  for  Conilict 
Diamonds,  Bureau  of  Economic  and 
Business  Affairs.  Department  of  State. 
(202)  647-2857. 

SUPPLEMENTARY  INFORMATION:  Section  4 
of  the  Clean  Diamond  Trade  Act  (the 
"Act")  requires  the  President  to  prohibit 
the  importation  into,  or  the  exportation 
from,  the  United  States  of  any  rough 
diamond,  from  whatever  source,  that 
has  not  been  controlled  through  the 
TCimberley  Process  Certification  Scheme 
(KPCS).  Under  section  3(2)  of  the  Act. 
"controlled  through  the  Kimberley 
Process  Certification  Scheme"  means  an 
importation  fi^m  the  territory  of  a 
Participant  or  exportation  to  the 
territory  of  a  Participant  of  rough 
diamonds  that  is  either  (i)  carried  out  in 
accordance  with  the  KPCS,  as  set  forth 
in  regulations  promulgated  by  the 
President,  or  (ii)  controlled  under  a 
system  determined  by  the  President  to 
meet  substantially  the  standards, 
practices,  and  procedures  of  the  KPCS. 
The  referenced  regidations  are 
contained  at  31  CFR  part  592  ("Rough 


'  17  CFR  2p0.30-3(a)(12). 


Diamond  Control  Regulations")  (68  FR 
45777,  August  4,  2003). 

Section  6(b)  of  the  Act  requires  the 
President  to  publish  in  the  Federal 
Register  a  list  of  all  Participants,  and  all 
Importing  and  Exporting  Authorities  of 
Participants,  and  to  update  the  list  as 
necessary.  Section  2  of  Executive  Order 
13312  of  July  29.  2003  delegates  this 
function  to  the  Secretary  of  State. 
Section  3(7)  of  the  Act  defines 
"Participant"  as  a  state,  customs 
territory,  or  regional  economic 
integration  organization  identified  by 
the  Secretary  of  State.  Section  3(3)  of  the 
Act  defines  "Exporting  Authorify"  as 
one  or  more  entities  designated  by  a 
Participant  fi-om  whose  territory  a 
shipment  of  rough  diamonds  is  being 
exported  as  having  the  authority  to 
validate  a  Kimberley  Process  Certificate. 
Section  3(4)  of  the  Act  defines 
"Importing  Authority"  as  one  or  more 
entities  designated  by  a  Participant  into 
whose  territory  a  shipment  of  rough 
diamonds  is  imported  as  having  the 
authority  to  enforce  the  laws  and 
regulations  of  the  Participant  regarding 
imports,  including  the  verification  of 
the  Kimberley  Process  Certificate 
accompanying  the  shipment. 

List  of  Participants 

Piu-suant  to  section  3  of  the  Clean 
Diamond  Trade  Act  (the  Act),  Section  2 
of  Executive  Order  13312  of  July  29. 
2003.  and  Delegation  of  Authority  No. 
245  (April  23,  2001),  Ihereby  identify 
the  following  entities  as  of  November 
17,  2003,  as  Participants  under  section 
6(b)  of  the  Act.  Included  in  this  List  are 
the  Importing  and  Exporting  Authorities 
for  Participants,  as  required  by  section 
6(b)  of  the  Act.  This  list  revises  the 
previously  published  list  of  September 
1,  2003  (68  FR  53419-53420). 
Angola — Ministry  of  Geology  and 

Mines. 
Armenia — Ministry  of  Trade  and 

Economic  Development. 
Australia — Exporting  Authorify — 

Department  of  Industry,  Tourism 

and  Resources;  Importing 

Authorify — ^Australian  Customs 

Service. 
Belarus — Department  of  Finance. 
Botswana — Ministry  of  Minerals.  Energy 

and  Water  Resources. 
Brazil — Ministry  of  Mines  and  Energy. 
Bulgaria — Ministry  of  Finance. 
Canada — Natural  Resources  Canada. 
Central  African  Republic — Ministry  of 

Energy  and  Mhiing. 
China — General  Administration  of 

Quahfy  Supervision.  Inspection  and 

Quarantine. 
Democratic  Republic  of  the  Congo — 

Ministry  of  Mines  and 

Hydrocarbons. 


Republic  of  the  Congo — ^Ministry  of 

Mines  and  Geology. 
Croatia — Ministry  of  Economy. 
European  Communify— DG/Extemal 

Relations/A.  2. 
Ghana — Precious  Minerals  and 

Marketing  Company  Ltd. 
Guinea — Ministry  of  Mines  and 

Geology. 
Guyana — Geology  and  Mines 

Commission. 
Himgary — ^Ministry  of  Economy  and 

Transport. 
India — The  Gem  and  Jewellery  Export 

Promotion  Council. 
Israel — The  Diamond  Controller. 
Ivory  Coast — Ministry  of  Mines  and 

.Energy. 

Japan — Ministry  of  Economy.  Trade  and 

Industry. 
Republic  of  Korea— Ministry  of 

Commerce,  Industry  and  Energy. 
Laos — Ministry  of  Finance. 
Lebanon — Ministry  of  Economy  and 

Trade. 

Lesotho— Commissioner  of  Mines  and 
Geology. 

Malaysia — Ministry  of  International 

Trade  and  Industry. 
Mauritius — Ministry  of  Commerce. 
Ndinibia — Ministry  of  Mines  and 

Energy. 
Poland — Ministry  of  Economy,  Labour 

and  Social  Policy. 
Romania — National  Authorify  for 

Consimier  Protection. 
Russia — Gokhran,  Ministry  of  Finance. 
Sierra  Leone — Government  Gold  and 

Diamond  Office. 
Slovenia — Ministry  of  Finance. 
South  Africa — South  African  Diamond 

Board. 
Sri  Lanka — National  Gem  and  Jewellery 

Authorify. 
Switzerland— State  Secretariat  for 

Economic  Affairs. 
Taiwan — ^Bureau  of  Foreign  Trade. 
Tanzania — Commissioner  for  Minerals. 
Thailand — Ministry  of  Commerce. 
Togo — Ministry  of  Mines  and  Geology. 
Ukraine — State  Gemological  Centre  of 

Ukraine. 
United  Arab  Emirates — Dubai  Metals 

and  Commodities  Center. 
United  States  of  America — Importing 

Authority — United  States  Bureau  of 

Customs  and  Border  Protection; 

Exporting  Authorify — Bureau  of  the 

Census. 
Venezuela — Ministry  of  Energy  and 

Mines. 
Vietnam — Ministry  of  Trade. 
Zimbabwe — ^Ministry  of  Mines  and 

Mining  Development. 
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This  notice  shall  be  published  in  the 
Fedwal  Register. 

Sidtard  L.  AnniUge, 

Deputy  Secretary  of  State,  Department  of 

State. 

[FR  Doc.  03-29735  Filed  11-25-03;  8:45  am] 

BMJJNG  CODE  «71IMI7-4> 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Aviation  Administration 

Notica  Bafora  Waivar  Wlttt  Raapact  to 
l-and  at  Hamilton  Municipal  Airport, 
NY 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUWURY:  The  FAA  is  publishing  notice 
of  the  proposed  release  of 
approximately  3.966  acres  of  land 
located  at  Hamilton  Municipal  Airport, 
to  allow  its  sale  for  non-aviation 
development.  The  parcel  was  part  of  the 
airport  property  acquired  with  federal 
funding  support  under  the  Airport 
Improvement  Program.  The  Village  of 
Hamilton  proposes  to  sell  the  land  to  a 
developer  who  will  develop  it  as  a  63- 
room  motel. 

FAA's  action  is  to  release  the  land 
from  a  deed  provision  requiring 
aeronautical  use  of  the  property.  The 
Village  of  Hamilton  has  stated  that  it  has 
no  aeronautical  use  for  the  parcel  now 
or  in  the  near  future  according  to  the-. 
Hamilton  Municipal  Airport  Layout 
Plan. 

The  Fair  Market  Value  of  the  land  will 
be  paid  to  the  Village  of  Hamilton  to  be 
used  for  the  capital  development  of 
Hamilton  Municipal  Airport. 

Any  comments  the  agency  receives 
will  be  considered  as  a  part  of  the 
decision. 

DATCS:  Comments  must  be  received  on 
or  before  December  26,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Philip  Brito,  Manager,  FAA 
New  York  Airports  District  Office,  600 
Old  Country  Road,  Suite  446,  Garden 
aty.  New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles 
Getchonis,  Mayor,  Hamilton,  New  York, 
at  the  following  address:  Mr.  Charles 
Getchonis,  Mayor,  Village  of  Hamilton, 
P.O.  Box  119,  3  Broad  Street,  Hamilton, 
New  York  13346. 

FOR  FURTHER  MFORMA-nON  CONTACT:  Mr. 
Philip  Brito,  Manager,  New  York 


AirportsDistrict  Office,  600  Old 
Coimtry  Road,  Suite  446,  Garden  City, 
New  YoAc  11530;  telephone  (516)  227- 
3803;  FAX  (516)  227-3813;  e-mail 
PhUip.Bkito@faa.gov. 

SUPPL£M^ARY  INFORMATION:  On  April 
5,  2000,  tiew  authorizing  legislation 
became  Effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century,  Pub.  L. 
10-181  riApr.  5,  2000;  114  Stat.  61)  (AIR 
21)  requires  that  a  30  day  public  notice 
must  be  brovided  before  the  Secretary 
may  watfre  any  condition  imposed  on  an 
interest  ia  surplus  property. 

Issued  |n  Garden  City,  New  York,  on 
Novembet  14,  2003. 
Philip  Brito, 

ManagprJiNew  York  Airports  District  Office, 
Eastern  ftpgion. 

[FR  Doc.  ()3-29457  Filed  11-25-03;  8:45  am] 
BILUNG  096  4910-13-M 


^ 


DEPARTMENT  OF  TRANSPORTATION 


Federal 


IKvlatlon  Administration 


Aviatior  Rulemaking  Advisory 
Commit  ea;  Air  Carrier  Operations 
lasuaa- Naw  Task 


ACTION 

Aviatioi 
Commi 


AGENCY:  Federal  Aviation 
Admini!  tration  (FAA),  DOT. 

>Jotice  ol  a  new  task  for  the 
Rulemaking  Advisory 
(ARAC). 


teel 


SUMMAR ':  Notice  is  given  of  new  tasks 
assignee  to  and  accepted  by  the 
Aviatioi  Rulemaldng  Advisory 
Commit  ee  (ARAC).  This  notice  tells  the 
public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Apbott,  Federal  Aviation 
Adminiltration,  Regulation  and 
Certification,  800  Independence  Ave., 
Sjy.,  Washington.  DC  20591;  telephone: 
202-26i-7192. 
SUPPLEnJeNTARY  INFORMATION: 

Baclcgrdiu^d 

The  Fi\A  established  the  Aviation 
Rulemafing  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FA^'s  rulemaking  activities  about 
aviatiort-related  issues.  This  includes 
getting  advice  and  recommendations  on 
the  FAA's  commitment  to  harmonize  its 
Federal  [Aviation  Regulations  (FAR)  and 
practice^  with  its  trading  partners  in 
Europe  fend  Canada. 

One  area  ARAC  deals  with  is  air 
carrier  operations  issues.  These  issues 
involve  (the  operational  requirements  for 
air  carri  ns,  including  crewmember 


requirements,  airplane  operating 
performance  and  limitations,  and 
equipment  reqtiirements. 

The  Task 

This  notice  is  to  tell  the  public  the 
FAA  has  asked  ARAC  to  provide  advice 
and  recommendation  on  the  following 
harmonization  task: 

Harmonize  positions  on  issues  related 
to  low-visibility  operations.  The  ARAC 
Worldng  Group  will  work  on 
operational  and  airworthiness  issues 
that  apply  to  air  carrier  operations  in 
low  visibility  conditions.  The  ARAC 
Working  Group  will  identify 
Jharmonization  issues  in  the  following 
areas  and  will  work  to  reach  and 
docimient  consensus  on  those  issues: 
Maintenance  of  harmonization  of  all 
weather  operations  criteria  based  on 
experience  gained  from  recent 
certification  programs  and  operations; 
evolution  of  criteria  to  support  Global  ' 
Navigation  Satellite  System  Landing 
Systems  (GLS);  new  technologies  that 
are  being  applied  to  low  visibility 
operations,  and  complete  harmonization 
of  operating  minima  criteria  and 
implementation  processes.  The  Group 
will  coordinate  information  with  the 
FAA/Industry  Terminal  Area 
Operations  Aviation  Rulemaking 
Committee  (TAOARC),  JAA  All  Weather 
Operations  Steering  Group  (AWOSG), 
and  European  Aviation  Safety  Agency 
(EASA)  for  consideration  diuing  its 
activities.  This  coordination  will  occur 
before  the  All  Weather  Operations 
Harmonization  Worldng  Group  (A WO 
HWG)  presents  recommendations  to 
ARAC.  By  March  2004,  the  Group  will 
complete  and  document  in  a  technical 
report  the  activity  underway  to 
harmonize  low  visibility  operating 
minima  between  Europe  and  the  United 
States. 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  the  task  to  the  All 
Weather  Operations  Harmonization 
Working  Group.  Because  a  new  task  is 
being  assigned  to  the  working  group, 
membership  will  be  reopened.  The 
working  group  will  serve  as  staff  to 
ARAC  to  aid  ARAC  in  the  analysis  of 
the  assigned  task.  Worldng  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  All  Weather  Operations 
Harmonization  Working  Group  is 
expected  to  comply'with  the  proced\ues 
adopted  by  ARAC.  As  pari  of  the 
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procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
reason  supporting  such  a  plan.  The 
work  plan  should  be  presented  for 
consideration  at  the  first  meeting  of  the 
ARAC  on  air  carrier  operations  issues 
held  following  publication  of  this 
notice. 

2.  Give  a  detailed  presentation  of  the 
proposed  recommendations,  before 
continuing  with  the  work  stated  in  item 
3  below. 

3.  For  each  task,  draft  suitable 
docimients  with  supporting  analyses. 
Draft  any  other  related  material  or 
collateral  documents  the  working  group 
determines  to  be  suitable. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider  air 

■  carrier  operations  issues. 

Participation  in  the  Working  Group 

The  All  Weather  Operations 
Harmonization  Working  Group  will  be 
composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  of  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
by  December  10,  2003.  The  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair  will  review 
the  requests,  and  the  individuals  will  be 
advised  whether  the  request  can  be 
granted. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  participate  actively  in  the 
working  group  (for  example,  attend  all 
meetings,  provide  written  comments 
when  asked  to  do  so,  etc.).  They  also 
will  be  expected  to  devote  the  resoiuces 
necessary,  to  ensure  the  ability  of  the 
working  group  to  meet  any  assigned 
deadline(s).  Members  are  expected  to 
keep  their  management  chain  advised  of 
working  group  activities  and  decisions 
to  ensure  the  agreed  techniceil  solutions 
do  not  conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  a  vote. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 


assistant  executive  director,  and  the 
working  group  chair. 

The  Secretary  of  Transportation  has 
determined  the  formation  and  use  of 
ARAC  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  All  Weather 
Operations  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  those  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
annoimcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC.  on  November 
17,  2003. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  03-29450  Filed  11-25-03;  8:45  am] 

BH.UNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Government/Industry  Free  Right 
Steering  Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA/Industry  Free 
Flight  Steering  Committee  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Government/Industry  Free  Flight 
Steering  Committee. 

DATES:  The  meeting  will  be  held 
December  4,  2003,  1-3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW.,  Bessie  Coleman 
Conference  Center  (Rm.  2AB), 
Washington,  DC,  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  appendix  2),  notice  is 
hereby  given  for  Free  Flight  Steering 
Committee  meeting.  Note:  Non- 
Govemment  attendees  to  the  meeting 
must  go  through  security  and  be 
escorted  to  and  from  the  conference 
room. 


Issued  in  Washington,  DC,  on  November 
20,  2003. 

Robert  Zoldos,  _ 

FAA  System  Engineer,  RTCA  Advisory 

Committee. 

[FR  Doc.  03-29595  Filed  11-25-03:  8:45  am] 

nUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Change  Notice  for  RTCA  Program 
Management  Committee 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Program 
Management  Committee  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held 
December  9,  2003  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATKM  CONTACT: 
RTCA  Secretariat.  1828  L.  Street,  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Program  Management 
Committee  meeting.  The  revised  agenda 
will  include: 

•  December  9: 

•  Opening  Session  (Welcome  and 

Introductory  Remarks,  Review/ 
Approve  Summary  of  Previous 
Meeting) 

•  Publication  Consideration/ 
Approval: 

•  Final  Draft,  Aircraft  Surveillance 
Applications  (ASA)  MASPS,  RTCA 
Paper  No.  20a-03/PMC-303. 
prepared  by  SC-1 86. 

•  Discussion: 

•  Special  Committee  147,  TCAS 

•  Discuss/Approve  Revised  Terms  of 
Reference 

•  Special  Conunittee  181 

•  Final  Report 

•  Special  Committee  Chairman's 
Report 

•  Action  Item  Review: 

•  Review/Status — All  open  action 
items 

•  Closing  Session  (Other  Business, 
Docimient  Production,  Date  and 
Place  of  Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
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With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOn  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  November  6, 
2003. 

Robert  Zoldos, 

FAA  System  Engineer.  RTCA  Advisory 
Committee. 

IFR  Doc.  03-29456  Filed  11-25-03;  8:45  am] 

BtlJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

RTCA  Special  Committee  193/ 
EUROCAE  Worldng  Group  44:  Terrain 
and  Airport  Databases 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  193/EUROCAE  Working 
Group  44  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  193/ 
EUROCAE  Working  Group  44:  Terrain 
and  Airport  Databases. 
DATES:  The  meeting  will  be  held 
December  8-12,  2003  from  9  a.m.-5 
p,m. 

ADDRESSES:  The  iQeeting  will  be  held  at 
RTCA  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805.  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://vvww.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.,  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
193/EUROCAE  Working  Group  44 
meeting.  The  agenda  will  include: 

•  December  8: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda, 
Review  Summary  of  Previous 
Meeting) 

«  Subgroup  4  (Database  Exchange 
Format) 

•  Resolution  of  Action  Items 

•  Feature  catalogue  review 
— ^Aerodrome  database 

— ^Terrain  database 
— Obstacle  database 


•  December 9:  _ 

•  Presentations 

•  Sub  ^oup  4  (Continue  previous  day 
acti  ities) 

•  Deamber  10: 

•  Sub  ^oup  4  (Continue  previous  day 
acti'  dtie») 

•  Met  idata  Review 

•  Dec  iinber  11: 

•  Sub  ^oup  4  (Continue  previous  day 
acti  ities) 

•  December  12: 

•  Clo!  ing  Plenary  Session  (Simimary 
of  Subgroup  4,  Assign  Tasks,  Other 
Business,  Date  and  Place  of  Next 
Meating,  Adjourn) 

Attenaance  is  open  to  the  interested 
public  b|it  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishingjto  present  statements  or  obtain 
information  should  contact  the  person 
listed  in^the  FOR  FURTHER  INFORMATION 
CONTAC^  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
commitliee  at  any  time. 

Issued  in  Washington,  DC  on  November  10, 
2003.       I 

Roiiert  zildos, 

FAA  Sysi  em  Engineer,  RTCA  Advisory 
Committi  e. 

[FR  Doc.  03-29454  Filed  11-25-03;  8:45  am] 

BILUNG  COOE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  S  |)ecial  Committee  186: 
Automaic  Dependent  Surveillance — ^ 
Broadcast  (ADS-B) 

AGENCYd  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Commit  :ee  186  meeting. 


SUMMAR  f:  The  FAA  is  issuing  this  notice 
to  advis  3  the  public  of  a  meeting  of 
RTCA  S  pecial  Committee  186: 
Automaic  Dependent  Surveillance — 
Broadcast  (ADS-B) 
DATES:  "jhe  meeting  will  be  held 
December  1-5,  2003  starting  at  9  a.m. 
(unless  itated  otherwise). 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 

FOR  FUMHER  INFORMATION  CONTACT:  ~ 

RTCA  aBcretariat,  1828  L  Street,  NW., 
Suite  8(15,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-94^4;  Web  site  http://www.rtca.org. 

SUPPLEIpENTARY  INFORMATION:  Piu-suant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
186  meeting.  Note:  Specific  working 
group  sessions  will  be  held  on  December 
1,2,3,4,  &•  5.  The  plenary  agenda  will 
include: 

•  Decembers; 

•  Opening  Plenary  Session 
(Chairman's  Introductory  Remarks, 
Review  of  Meeting  Agenda,  Review/ 
Approval  of  Previous  Meeting 
Summary) 

•  SC-186  Activity  Reports 

•  WG-1,  Operations* 
Implementation 

•  WG-2,  TrafBcInformation 
Service— Broadcast  (TIS-B) 

r  •  WG-3, 1090  MHz  Minimum 

Operational  Performance  Standard 
(MOPS) 

•  WG-4,  Application  Technical 
Requirements 

•  WG-5,  Universal  Access 
Transceiver  (UAT)  MOPS 

•  WG-6,  Automatic  Dependent 
Siuveillance-Broadcast  (ADS-B) 
Minimum  Aviation  System 
Performance  Standards  (MASPS) 

•  Review  Status-Requirements  Focus 
Group 

•  EUROCAE  WG-51  Activity  Report 

•  Briefing- Australian  ADS-B  £iir- 
groimd 

•  Review  SC-186  Terms  of  Reference- 
Revision  9 

•  Closing  Plenary  Session  (Date,  Place 
and  Time  of  Next  Meeting,  Other 
Business,  Review  Actions  Items/ 
Work  Program,  Ad)oum) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  November  6, 
2003. 
Robert  Zoldos, 

FAA  System  Engineer,  RTCA  Advisory 

Committee. 

[FR  Doc.  03-29455  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  to  Intend  to  Rule  on  Application 
04-02-C-OO-TTN  to  impose  and  Use 
the  revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Trenton  Mercer 
Airport,  West  Trenton,  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  to  intend  to  rule  on 
application. 
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SUMMARY:  The  FAA  proposes  to  rule  an 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Trenton  Mercer  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  26,  2003. 
ADDRESSES:  Comments  on  this 
Application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Dan  Vomea,  Project 
Manager,  New  York  District  Office,  600 
Old  Country  Road,  Suite  446,  Garden 
City,  NY  11530. 

•  In  addition,  one  copy  of  any 
conmients  submitted  to  the  FAA  must 
be  meuled  or  delivered  to  Mr.  Justin  P. 
Edwards,  Airport  Manager,  of  the 
Trenton  Mercer  Airport  at  the  following 
addresses:  Trenton  Mercer  Airport, 
Terminal  Building,  Sam  Weinroth  Road, 
West  Trenton,  NJ  08628. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  their  written 
comments  previously  provided  to 
Trenton  Mercer  Airport  imder  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Vomea,  Project  Manager,  New  York 
Airports  District  office,  600  Old  Country 
Road,  Suite  446.  Garden  City,  NY  11530, 
Telephone  No.  (516)  227-3812.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Trenton  Mercer 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  November  13*  2003  the  FAA 
determined  that  the  application  to 


impose  and  use  a  PFC  submitted  by  the 
Coimty  of  Mercer  was  substantially 
,-  completed  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
12,  2004. 

The  following  is  a  brief  overview  of 
the  application: 

Application  Number:  04-02-C-OO- 
TTN. 

Level  ofPwposed  PFC:  $4.50. 

Proposed  Charge  Effective  Date: 
January  1,  2004. 

Proposed  Charge  Expiration  Date: 
September  1,  2013. 

Total  Estimated  PFC  Revenue: 
$1,061,436. 

Brief  Description  of  Proposed  Projects 

— Construct  Taxiway  "E" — 
Construction  Only 

— Airport  Planning  Studies 

— Acquire  ARFF  Safety  Equipment 

— Install  Airport  Lighting 

— Acquire  Airport  Snow  Sweeper 

—Install  Airfield  Guidance  Signage 

— Construct  Taxiway  "G" 

— Remove  Obstructions — Runway  24 
RPZ— 

— Improve  Terminal  Building 

— Improve  Runway  6-24 

— RehabiUtate  Taxiways  "A".  "C"  and 
Partial  "D"— State  Funding  Only 

— Rehabilitate  Runway  16-34 

— Conduct  Environmental 
Assessment — Terminal  Building 
and  Other  Miscellaneous  Projects 

— Acquire  ARFF  Vehicles 

— Improve  Runway  Safety  Areas — 
Phase  I 

— Security  Enhancements 

— Construct  Snow  Removal 

Building — Phase  I — ^Design  Only 

— PFC  Application  Services 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFS's  are  :  Non- 
Scheduled/On  Demand  Air  Carriers 
filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
Application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Office:  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Trenton 
Mercer  Airport. 

Issued  in  Garden  City,  New  York,  on 
November  13,  2003. 
Philip  Brito, 

Manager,  NYADO,  Eastern  Region. 
[FR  Doc.  03-29453  Filed  11-25-03- 8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regidations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Natxire  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Conmients  must  be  received  on 
or  before  December  25,  2003. 

ADDRESSES:  Records  Center,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  nimiber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street.  SW.,  Washington,  DC  20590  or  at 
http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  November 
20,  2003. 

R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
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New  Exemptions 


No. 


No. 


Applicarrt 


Regulation(s)  Affected 


Nature  of  Exemption  Thereof 


13302-N 
13314-N 

13319-N 
13320^ 


13321-N 
13322-N 

13324-N 
13325-N 

13326-N 
13327-N 

13328-N 
13330-N 


FIBA  TechrK>iogies,  IrK 
Westtraro,  MA. 


Sunoco  Inc.,  PhHadeiphip, 
PA. 


Dow  AgroSdences  LLf ., 
.  Indianapolis,  IN. 


Bowgen  Fuel  Systems, 
Inc.,  Springfield,  MO. 


Quest  Diagnostics,  Inc., 
Collegeville,  PA.' 

UXB  International  Inc., 
AshtHim,  VA. 


Kidde  Aerospace,  Wiiso|i, 
NC. 

Air  Products  and  ChemJ 
cats,  Inc.,  Allenton,  P  i. 


Precision  Technik,  Inc., 
Atlanta,  GA. 


Hawk  Corp.,  Ardmore,  ( iK 


USDA  Forest  Service  K|s- 
soula,  MT. 

Oilphase  Division, 
Schlumt>erger  Eval.  8 
Production  Dyce,  At>fl  r- 
deen,  Scotland,  UK. 


49CFR  180.211 


49  CFR  177.834(h) 


49  CFR  173.301  (f)(1) 


49  CFR  173.302. 
173.302a. 


49  CFR  173.28(b)(3) 


49  CFR  172.320, 
173.54(a),  173.56(b). 
173.58. 


49  CFR  173.301  (f)(3) 


49  CFR  173.301  (f)(3), 
180.250(c)(4). 


49  CFR  173.  202, 
173.201.  173.203. 
173.30(f)(t).  173.302, 
173.304. 

49  CFR  172.101,615  ... 


49  CFR  173.203(C) 


49  CFR  173.201(c). 
173.202(c),  173.203(c). 
173.301(d),  173.304(a) 
&  (d),  175.3. 


To  authorize  the  relhreadHig  of  tfte  outside  neck  of 
DOT-3AX  and  D0T-3AAX  cylinders  for  continued 
use  on  motor  vehicles,  (mode  1) 

To  authorize  the  dtschaige  of  Divisk)n  6.1  liqukls 
from  a  DOT  51  portable  tanks  without  removing 
the  tanks  from  tfie  vehicle  on  whKh  it  is  trans- 
ported, (mode  1) 

To  authorize  the  transportatkm  in  commerce  of  sul- 
furyl  fluoride,  a  Division  2.3,  Hazardous  Zorie  D 
liquefied  gas,  in  DOT  specifk:ation  and  certain 
non-DOT  spectfKatkm  cylinders  tfiat  are  not  fitted 
with  a  pressure  relief  devne.  (nrK>des  1.  2,  3) 

To  authorize  the  manufacture.  mart(.  sale  and  use  of 
certain  non-DOT  spedfteatkxi  fit>er  reinforced 
plastic  hoop  wrapped  cylinders  horizontally  mount- 
ed and  secured  to  a  motor  vehnle  for  use  in 
transporting  compressed  natural  gas.  (mode  1) 

To  authorize  the  transportatton  in  commerce  of  in- 
fectious substances,  Diviskm  6.2,  in  reused  speci- 
ficatkMi  UN  5L3  textHe  bags,  (mode  1 ,  4) 

To  authorize  the  transportatkxi  in  commerce  for  dis- 
posal purposes  of  certain  waste  hazardous'  mate- 
rials, in  non-tMjIk  packaging,  by  private  vehkde  for 
short  distances  in  a  specially  designed  bomb-dis- 
posal trailer  as  the  outer  packaging,  (mode  1) 

To  authorize  the  transportatton  in  commerce  of  cer- 
tain fire  extinguishers  with  a  k>wer  relief  pressure 
than  presently  authorized,  (modes  1,  3,  4,  5) 

To  autfiorize  the  trar^sportatnn  in  commerce  of  cer- 
tain hazardous  materials  in  certain  DOT  spedfka- 
tion  seamless  steel  cyinders  equipped  with  CG-4 
style  pressure  reief  devices  with  nipture  disk  at 
3360  psig.  (modes  1.2,  3) 

To  authorize  the  manufacture,  marking,  sale  and  use 
of  a  non-DOT  spedficatkxi,  fuO  opening  head  sal- 
vage cylinder  for  overpacking  damaged  or  leaking 
cylinders,  (mode  1) 

To  authorize  ttw  manufacture,  mark,  sale  and  use  of 
non-DOT  spedticatran  cargo  tank  motor  vehnles 
constructed  from  glass  fiber  reinforced  plastks  for 
use  in  trsvisporting  certain  hazardous  materials, 
(mode  1) 

To  authorize  the  transportation  in  commerce  of  non- 
specification  packaging  for  use  in  transporting 
Class  3  hazardous  materials,  (mode  1) 

To  authorize  the  transportatkm  in  commerce  of  cer- 
tain flammable  gases  in  a  non-DOT  specificatkm 
cylinder  used  for  oil  well  sampling,  (modes  1.  2.  3, 
4) 


[FRDoc.  03-29458  Filed  11-25-03;  8:45  am] 

BHJJNQ  COOE  «10-6fr-M 

DEPARTMENT  OF  TRANSPORTATION 

RMaarctt  and  Special  Programs 
Administration 

Offlea  of  Hazardous  Materiais  Safety; 
Node*  of  Applications  for  Modification 
of  Exemption 

AOENCY:  Research  and  Special  Programs 
Administration  of  Exemption,  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 


SUMMAlir:  In  accordance  with  the 
procedures  governing  the  application 
for.  and!  the  processing  of.  exemptions 
from  th^  Department  of  Transportation's 
Hazarddus  Materials  Regulations  (49 
CFR  Fait  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  it  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transpottation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modiflc  itions  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 


materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
nimibers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  December  11,  2003. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
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triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Street  SW., 
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Washington,  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(B); 
49CFRl.53B(b)). 


Issued  in  Washington,  IXI,  on  November 
20,  2003. 

R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 


Application 
No. 


7073-M  . 
8650-M  . 
9149-M  . 
9548-M  . 
10798-M 
11993-M 
12124-M 
12706-M 
13135-M 


Docket  No. 


RSPA-97-3100  . 
RSPA-98-4309  . 
RSPA-01-9731  . 
RSPA-02-13521 


Applicant 


Ethyl  Corporation,  Richmond,  VA  (See  Footnote  1)  

Ethyl  Corporation,  Richmond,  VA  (See  Footnote  2)  

Ethyl  Corporation,  Richmond.  VA  (See  Footnote  3)  

Ethyl  Corporation,  Richmond,  VA  (See  Footnote  4)  

Albdmare  Corporation,  Baton  Rouge,  LA  (See  Footnote  5) 
Key  Safety  Systems,  Inc.,  Lakeland,  FL  (See  Footnote  6)  .. 
Albemarle  Corporation,  Baton  Rouge,  LA  (See  Footnote  7) 
Raufoss  Composites  AS,  Raufoss,  NO  (See  Footnote  8)  ... 
Space  Systems/LORAL  Pato  AHo,  CA  (See  Footnote  9) 


Modifnation 
of  exemption 


7073 

8650 

9148 

9546 

10798 

11993 

12124 

12706 

13135 


spS<SIpS^^S"  *°  *'^°^^®  *"  ultrasonic  thickness  test/visual  inspection  in  place  of  the  periodk:  internal  inspectk>n  of  the  non-DOT 
Sf^dS^pS^^."  *°  *"*'°"^®  *"  "'*^^"'*=  **^®^  testAflsual  inspectk)n  in  place  of  the  periodic  intemal  inspectx>n  of  the  noo-OOT 
sfSlSpJJteiW^^  *°  *"*°™  *"  ultrasonta  thickness  test/visual  inspection  in  place  of  the  periodk:  intemal  inspection  of  the  noo-DOT 
spidSiMjS^^SKte"  *°  ^'^'^^  ^  "'*'^™*'  ^^'^"^  testA«sual  inspection  in  place  of  the  periodk:  internal  inspectnn  of  the  non-DOT 
st^npru'!;to^d?n?±J?«^S'aSh!S.  "^^"^^  °*  ^  «<""'°"^  Class  3  material  in  DOT  Spedfk^tkx,  tank  cars  allowed  to  remain 
«To  modtfy  the  exenjption  to  authorize  additronal  martdng,  welding  and  brazing  requirements  of  the  non-DOT  soecificatinn  n/iirwtore  fnr  ..i>«  .e 
corn«)r«nte  of  a^^  vehicle  safety  systems  and  an  increased  senflci  pressure  frBrrTe 0(X)^t?9^)oSir  speculation  cylinders  for  use  as 
^^To  modify  the  exemption  to  authonze  the  transportatron  of  an  additk)nal  Divisk)n  4.3  material  in  non-DOt  spedffcation  stainless  steel  portat>te 

4^ 5SK  S£Kcr;:Se'^^l!3e^wS,KSS1rS;?  "^'^  *^"  ^--  ''^^'  <^^^o,r^  non-DOT  spedfica- 
DOT°st!2?£tiS  JSS'^"^'*^*"^  """"^^^  '*"•'  P'^"'*  ^°^  2^^  P^  *°  2,000  psig  for  the  satellite  assemWy  cooteining  a  non- 


[FR  Doc.  03-29459  Filed  11-25-03;  8:45  am] 
BHJJNG  COOE  401(K60-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Covington  & 
Burling  on  behalf  of  Union  Pacific 
Corporation  (WB468-5— 11/18/03),  for 
permission  to  tile  certain  data  fi-om  the 
Board's  Carload  Waybill  Samples.  A 
copy  of  the  request  may  be  obtained 
from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contedns 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.9. 


Contact:  Mac  Frampton,  (202)  565- 
1541. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-29564  Filed  11-25-03;  8:45  am] 

BHJJNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34431] 

Allegheny  Valley  Railroad  Company- 
Lease,  Operation  and  Trackage  Rights 
Exemption— Lines  of  CSX 
Transportation,  Inc. 

Allegheny  Valley  Railroad  Company 
(AVR)  a  Class  m  rail  carrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.41  to  lease  and  operate  certain 
rail  line  segments  and  acquire  related 
trackage  rights,  pursuant  to  an 
agreement  with  CSX  Transportation, 
Inc.  (CSXT),  as  follows:  (1) 
Approximately  33.1  miles  of  CSXT's 
W&P  Subdivision  from  milepost  BO-5.0 
at  Glenwood  Jimcticn  to  milepost  BO- 
SB.  1  at  Washington,  in  Allegheny  and 
Washington  Counties,  PA;  and  (2) 


approximately  13.2  miles  of  CSXT's 
P&W  Subdivision  in  Allegheny 
County — (a)  fit)m  milepost  BG-1.0  at 
Field  to  milepost  BG-10.4  at  Glenshaw, 
(b)  the  No.  2  Main  from  milepost  BF- 
322.8  at  Glenwood  Jimction  to 
approximately  milepost  BF-326  at  East 
Schenley,  (c)  a  portion  of  the  Glenwood 
Yard  to  be  agreed  upon  joindy,  and  (d)  • 
from  milepost  0.75 '  of  the  River  Branch 
near  33rd  Street  in  Pittsburgh,  extending 
southwesterly  to  its  end  at  milepost 
1.35.  AVR  will  also  acquire 
approximately  1.9  miles  of  local 
trackage  rights  over  CSXT's  No.  1  Main 
from  East  Schenley  to  Field  to  provide 
fi^ight  service  to  customers  on  the  line 
and  connect  the  leased  segment  that 
ends  at  East  Schenley  and  the  segment 
that  begins  at  Field. 

AVR  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
n  or  Class  I  rail  carrier. 


'  AVR  CTirrently  leases  and  operates  a  portion  of 
the  River  Branch  extending  from  milepost  0.0  near 
43rd  Street  to  milepost  0.75  near  33rd  Street.  See 
Allegheny  Valley  Railroad  Company-Lease  and 
Operation  Exemption-Line  of  CSX  Transportation, 
Inc.,  STB  Finance  Docket  No.  34095  (STB  served 
Sept.  27, 2001). 
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Consummation  of  the  transaction  was 
schediiled  to  take  place  on  or  soon  after 
November  7,  2003,  the  effective  date  of 
the  exemption. 

The  notice  is  filed  imder  49  CFR 
1150.41.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34431,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  hi  addition,  a  copy  of  each 
pleading  must  be  served  on  Keith  G. 
O'Brien,  1707  L  Street,  NW.,  Suite  570, 
Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  November  19,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-29407  Filed  11-25-03;  8:45  am] 
MUJNG  COOe  4Q15-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[8TB  Ftoiano*  Docket  No.  34349] 

Wallowa-Union  Railroad  Authority- 
Acquisition  and  Operation  Exemption- 
Wallowa  County,  OR,  and  Idaho 
Nofthsm  &  Pacific  Railroad  Company 

Wallowa-Union  Railroad  Authority 
(Authority),  a  noncarrier,  has  filed  a 
notice  of  exemption,  as  supplemented 
by  letter  dated  October  29,  2003,  under 
49  CFR  1150.31  to  acquire  and  operate 
a  62.58-mile  line  of  railroad  extending 
between  milepost  21.0  at  or  near  Elgin 
and  milepost  83.58  at  or  near  Joseph,  in 
Wallowa  and  Union  Counties,  OR.  The 
subject  line  of  railroad  is  owned  by 
Wallowa  County,  OR  (County),  and 
operated  by  Idaho  Northern  &  Pacific 
Railroad  Company  (INPR).  Under  the 
proposed  transaction.  Authority  would 
acquire  INPR's  right  to  operate  over  the 
line  and  County's  ownership  interest  in 
the  line.i  Authority  certifies  that  its 
projected  annual  revenues  as  a  result  of 
this  transaction  do  not  exceed  those  that 
would  qualify  it  as  a  Class  m  rail 


>  See  Wallowa  County,  Oregon-Acquisition  and 
Opeiation  Exemption-Rail  Line  of  Idaho  Northern  6- 
Pacific  Hailroad  Company  Between  Elgin  and 
JoMph,  OR.  STB  Finance  Docket  No.  34214  (STB 
served  June  17,  2002). 


earner, 
exceed 

The 
cons 
2003  (7 
filed) 

If  the 
mislea 
is  void 
exemp 
maybe 


id  that  such  revenues  will  not 
15  million  annually, 
^ansaction  was  scheduled  to  be 

lated  on  or  after  November  5, 
lays  after  the  exemption  was 


erified  notice  contains  false  or 
ng  information,  the  exemption 
b  initio.  Petitions  to  revoke  the 
|on  under  49  U.S.C.  10502(d) 
led  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  oiiginal  and  10  copies  of  all 
pleadinCs,  referring  to  STB  Finance 
Docket  No.  34349,  must  be  filed  with 
the  Siu-Bce  Transportation  Board,  1925 
K  Street  NW.,  Washington,  DC  20423- 
0001.  Ii^  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarlInd,  P.C,  208  South  LaSalle 
Street,  $uite  1890,  Chicago,  IL  60604- 
1112.    ] 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.sti  Kdot.gov. 

Decidid:  November  19,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  t  i.  Williams, 
Secretar '. 

(FR  Doc.  03-29565  Filed  11-25-03;  8:45  am] 
BILUNG  0  >DE  4915-00-P 


DEPARfTMENT  OF  THE  TREASURY 

Fiscal  ^rvice  "^ 

Surety  tkxnpanies  Acceptable  on 
Federal  Bonds:  Continental  Heritage 
Insurance  Company 

AGENCYt  Financial  Management  Service, 
Fiscal  S  ervice,  Department  of  the 
Treasui  y. 
ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  4  to 
the  Treasury  Department  Circular  570; 
2003  Revision,  published  July  1,  2003, 
at  68  FA  39186. 

SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  qn  Federal  bonds  is  hereby 
issued  lo  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  20^3  Revision,  on  page  39196  to 
reflect  nis  addition: 

Comj  >any  Name:  Continental  Heritage 
Insviran  ce  Company. 

Busii  ess  Address:  PO  Box  163340, 
Columl  us  Ohio  43216-3340.  Phone: 
(614)  8(  15-2000.  Underwriting 
Limitat  on  b/:  $564,000.  Surety  Licenses 
d:  CA,  FL.  ID,  IL,  MD,  NV,  ND,  OH,  TN, 
TX,  UT}  Incorporated  in:  Ohio. 


Certificates  of  Authority  expire  on 
Jtme  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  imdervniting  limitations, 
areas  in  which  licensed  to  transact 
business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  fi-om  the         ~ 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington,  DC, 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04643-2. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  November  14,  2003. 

Wanda  J.  Rogers, 

Director,  Financial  Division,  Financial 
Management  Service. 

[FR  Doc.  03-29494  Filed  11-25-03;  8:45  am] 

BILLING  COOE  4«10-aS-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service . 
[IA-57-94] 

Proposed  Collection:  Comment 
Request  for  Regulation  Project; 
Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  notice  and  request 

for  comments. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  and  request  for 
comments,  which  was  published  in  the 
Federal  Register  on  Monday  September 
22,  2003  (68  FR  55101).  This  notice 
relates  to  a  comment  request  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  <c)(2)(A)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Allan  Hopkins,  (202)  622-6665  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  and  request  for  comments 
that  is  the  subject  of  ^e  correction  is 
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required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Need  for  Correction  ^ 

As  published,  the  comment  request 
for  Regulation  Project  (IA-57-94) 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
comment  request  for  Regulation  Project, 
(IA-57-94),  which  was  5ie  subject  of  FR 
Doc.  03-24137,  is  corrected  as  follows: 

On  page  55101,  column  2,  under  the 
caption  SUPPLEMENTARY  INFORMATION:, 
line  2,  the  language  "0MB  Number: 
1545-14499"  is  corrected  to  read  "OMB 
Number:  1545-1449". 

Cynthia  E.  Grigsby, 

Acting  Chief,  Publications  and  Regulations 

Branch,  Legal  Processing  Division,  Associate 

Chief  Counsel  (Procedure  and 

Admini^mtion). 

[FR  Doc.  03-29603  Filed  11-25-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


66531 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel— Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 
Treasiuy. 

ACTION:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 


SUMMARY:  Closed  meeting  of  the  Art 

Advisory  Panel  will  be  held  in 

Washington,  DC. 

DATES:  The  meeting  will  be  held 

December  17,  2003. 

ADDRESSES:  The  closed  meeting  of  the 

Art  Advisory  Panel  will  be  held  on 


December  17,  2003,  in  Room  4200E 
beginning  at  10:30  a.m.,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 
Telephone  (202)  694-1861  (not  a  toll 
free  nmnber). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on 
December  17,  2003,  in  Room  4200E 
beginning  at  10:30  a.m.,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC  20005. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  retiuns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
retmns  made  confidential  by  the 
provisions  of  26  U.S.C.  6103. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Apt  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7), 
and  that  the  meeting  will  not  be  open 
to  the  public. 

Dated: 
David  B.  Robison, 

Chief,  Appeals. 

[FR  Doc.  03-29604  Filed  11-25-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Poverty  Threshold 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Notice. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  hereby  gives  notice  of  the 
weighted  average  poverty  threshold 
established  for  2002  for  one  person 
(imrelated  individual)  as  established  by 
the  Biu^au  of  the  Census.  The  amount 
is  $9,183. 

DATES:  For  VA  determinations,  the  2002 
poverty  threshold  is  effective  October 
14,  2003,  the  date  on  which  it  was 
established  by  the  Bureau  of  the  Census. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-7218. 

SUPPLEMENTARY  INFORMATION:  We 

published  a  final  rule  amending  38  CFR 
4.16(a)  in  the  Federal  Register  of  August 
3, 1990.  55  FR  31579.  The  amendment 
provided  that  marginal  employment 
generally  shall  be  deemed  to  exist  when 
a  veteran's  earned  annual  income  does 
not  exceed  the  amount  established  by 
the  Bureau  of  the  Census  as  the  poverty 
threshold  for  one  person.  The 
provisions  of  38  CFR  4.16(a)  use  the 
poverty  threshold  as  a  standard  in 
defining  marginal  employment  when 
considering  total  disabihty  ratings  for 
compensation  based  on  unemployability 
of  an  individual.  We  stated  we  would 
publish  subsequent  poverty  threshold 
figures  as  notices  in  the  Federal 
Register. 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 
thresholds  for  2002.  The  threshold  for 
one  person  (unrelated  individual)  is 
$9,183. 

Dated:  November  19,  2003. 
Anthony  J.  Prindpi. 
Secretary  of  Vetemns  Affairs. 
[FR  Doc.  03-29460  Filed  11-25-03;  8:45  am] 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  ParU  1508  and  1509 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  21  and  24 
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DEPA  fTMENT  OF  JUSTICE 

28  OF  )  Parts  67  and  83 
DEPARTMENT  OF  LABOR 

29  CFR  Parts  94  and  98 

FEDERAL  MEDIATION  AND 
CONGftUATION  SERVICE 

29  CFR  Parts  1471  and  1472 

DEPARTMENT  OF  THE  TREASURY 

31  CFR  Parts  19  and  20 
DEPARTMENT  OF  DEFENSE 

32  CFR  Parts  25  and  26 

DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  84,  85,  668  and  682 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CF^  Parts  1209  and  1212 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFi  Parts  44  and  48 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFi  Parts  32  and  36 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFB  Parts  105-68  and  105-74 

DEPARTMENT  OF  THE  INTERIOR 

43  CFI^  Parts  12,  42  and  43 

1 
DEPAilTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  76  and  82 

NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Parts  620  and  630 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Nationkl  Endowment  for  the  Arts 

45  CFI  Parts  1154  and  1155 


National  Endowment  for  the 
HumanitiM 

45  CFR  Parts  1 169  and  1 1 73 

institute  of  Museum  and  Library 
Services 

45  CFR  Parts'1185  and  1186 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2542  and  2545 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  29  and  32 

Govemmentvirlde  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Worlq>lace  (Grants) 

AGENCIES:  Office  of  Personnel 
Management;  Department  of 
Agriculture;  Department  of  Energy;  The 
Export-Import  Bank  of  the  United 
States;  Small  Business  Administration; 
National  Aeronautics  and  Space 
Administration;  Department  of       _^   . 
Commerce;  Social  Security 
Administration;  Office  of  National  Drug 
Control  Policy;  Department  of  State; 
Agency  for  International  Development; 
Peace  Corps;  Inter-American 
Foimdation;  African  Development 
Foundation;  Department  of  Housing  and 
Urban  Development;  Department  of 
Justice;  Department  of  Labor;  Federal 
Mediation  and  Conciliation  Service; 
Department  of  the  Treasury;  Department 
of  Defense;  Department  of  Education; 
National  Archives  and  Records 
Administration;  Department  of  Veterans " 
Affairs;  Environmental  Protection 
Agency;  General  Services 
Administration;  Department  of  the 
Interior;  Department  of  Health  and 
Human  Services;  National  Science 
Foundation;  National  Foundation  on  the 
Arts  and  the  Hiimanities,  National 
Endowment  for  the  Arts,  National 
Endowment  for  the  Hiunanities, 
Institute  of  Museum  and  Library 
Services;  Corporation  for  NationaLand 
Community  Service,  and  Department  of 
Transportation. 

ACTION:  Final  rules  and  interim  final 
rules. 
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SUMMARY:  These  rules  implement 
changes  to  the  govemmentwide 
nonprocurement  debarment  and 
suspension  common  rule  (NCR)  and  the 
associated  rule  on  drug-free  workplace 
requirements.  The  final  and  interim 
final  rules  reflect  changes  made  to  the 
proposed  rules  in  response  to  the 
comments  received  during  the  comment 
period.  The  NCR  sets  forth  the  common 
policies  and  procedures  that  Federal 
Executive  branch  agencies  must  use  in 
taking  suspension  or  debarment  actions. 
It  also  establishes  procedures  for 
participants  and  Federal  agencies  in 
entering  covered  transactions.  While 
these  procediues  are  mandatory  for  all 
agencies  of  the  Executive  branch  under 
Executive  Order  12549,  any  Federal 
agency  with  procurement  or 
nonprociu'ement  responsibilities  may 
elect  to  join  the  govemmentwide  system 
by  adopting  these  procedures  through 
the  rulemaking  process.  Certain  small 
Executive  branch  agencies  that  are 
exempt  from  having  to  issue  separate 
regulations  with  the  approval  of  the 
Office  of  Management  and  Budget,  may 
initiate  suspension  and  debarment 
actions  in  their  inherent  authority. 
Following  the  procedures  set  forth  in 
the  NCR  will  help  ensure  that  the 
agencies'  actions  comply  with  due 
process  standards  and  provide  the 
public  with  xmiform  procedures.  As  an 
alternative,  smaller  Executive  branch 
agencies  may  refer  matters  of  contractor 
and  participant  responsibility  to  another 
Executive  branch  agency  for  action.  For 
a  detailed  explanation  of  the  changes  to 
these  rules,  see  the  comments  section 
under  SUPPLEMENTARY  INFORMATION 
below. 

DATES:  The  effective  date  for  this  rule  is 
November  26,  2003.  The  comment  date 
for  those  agencies  issuing  this  rule  as  an 
interim  rule  (i.e.,  the  Department  of 
Agriculture,  the  Export-Import  Bank,  the 
Department  of  Justice,  and  the 
Department  of  Treasury)  is  January  26, 
2004. 

ADDRESSES:  Comments  on  the  interim 
rules  should  be  submitted  to  the 
individual  agency  contacts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Meunier,  Chair  of  the 
Interagency  Suspension  and  Debarment 
Committee,  Office  of  Grants  and 
Debarment  (3901-R),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460,  by 
phone  at  (202)  564-5399  or  by  e-mail 
lmeumer.robert@epa.gov).  A  chart 
showing  where  each  agency  has 
codified  the  common  rule  may  be 
obtained  by  accessing  the  Office  of 
Management  and  Budget's  home  page 
(http://www.whitehouse.gov/omb), 


under  the  heading  "Grants 
Management." 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  18, 1986,  President 
Reagan  issued  Executive  Order  12549  (3 
CFR  1986  Comp.,  p.  189),  "Debarment 
and  Suspension,"  to  establish  a 
govemmentwide  debarment  and 
suspension  system  covering  the  full 
range  of  Federal  procurement  and 
nonprociu«ment  activities,  and  to 
establish  procedures  for  debarment  and 
suspension  from  participation  in 
Federal  nonprociu«ment  programs. 
Section  4  of  that  Order  established  the 
Interagency  Suspension  and  Debarment 
Committee  (ISDC)  to  monitor 
implementation  of  that  system, 
coordinate  actions  among  the  Federal 
agencies,  and  make  recommendations  to 
the  Office  of  Management  and  Budget 
(0MB)  concerning  regulatory  and  other 
changes  needed  to  address  the  needs  of 
both  the  procurement  and 
nonprocurement  suspension  and 
debarment  programs  imder  a 
comprehensive  debarment  and 
suspension  system  encompassing  the 
full  range  of  Federal  activities. 

The  OMB  published  initial  guidelines 
for  nonprociUBment  debarment  and 
suspension  to  all  Executive  branch 
agencies  on  May  29, 1987  (52  FR 
20360),  followed  by  final  guidelines 
along  with  the  NCR  on  May  26, 1988  (53 
FR  19160).  The  OMB  guidelines  and 
NCR  provide  uniform  requirements  for 
debarment  and  suspension  by  Executive 
branch  agencies  to  protect  assistance, 
loans,  benefits  and  other 
nonprocmement  activities  from  waste, 
fraud,  abuse,  poor  performance  or 
noncompliance  similar  to  the  system 
used  for  Federal  procurement  activities 
under  Subpart  9.4  of  the  Federal 
Acquisition  Regulation  (FAR)  and  its 
supplements. 

On  January  31,  1989,  the  agencies 
amended  the  NCR  by  adding  a  new 
subpart  F  to  implement  the  Drug-Free 
Workplace  Act  of  1988  (54  FR  4946). 

On  August  16, 1989,  President  George 
H.  W.  Bush  issued  Executive  Order 
12689,  "Debarment  and  Suspension,"  (3 
CFR  1989  Comp.,  p.  235),  directing 
agencies  to  reconcile  technical 
differences  existing  between  the 
procurement  and  nonprocurement 
debarment  programs,  and  to  give 
exclusions  under  either  program 
reciprocal  effect  across  procurement  and 
nonprocurement  activities.  In  1994, 
Congress  passed  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355, 108  Stat.  3327),  mandating 
reciprocity  for  exclusions  issued  imder 


the  procurement  and  nonprocurement 
debarment  programs. 

On  April  12, 1999,  OMB  asked  the 
ISDC  to  review  the  common  rule  and 
propose  amendments  that  would:  (a) 
Resolve  remaining  imnecessary 
technical  differences  between  the 
procurement  and  nonprocurement 
systems;  (b)  revise  the  current  rule  in  a 
plain  language  style  and  format;  and  (c) 
make  other  improvements  to  the 
common  rule  consistent  with  the 
purpose  of  the  suspension  and 
debarment  system.  On  October  29, 1999, 
the  IS£)C  issued  a  final  report  to  OMB 
with  recommended  changes  to  the  NCR. 

On  January  23,  2002,  thirty  agencies 
jointly  proposed  amendments  to  the 
NCR  and  for  the  removal  and  relocation 
of  the  goverrunentwide  provisions 
implementing  the  Dmg-Free  Workplace 
Act  of  1988  (67  FR  3265).  One 
additional  agency,  Department  of 
Housing  and  Urban  Development, 
proposed  its  amendments  to  those  rules 
on  July  22,  2002  (67  FR  48006). 

Since  publication  of  the  above 
proposed  rules,  the  Federal  Emergency 
Management  Agency  (FEMA),  along 
with  parts  of  many  other  Federal 
agencies,  has  been  transferred  into  the 
new  Department  of  Homeland  Security 
(DHS).  "Therefore,  this  final  rulemaking 
does  not  include  a  final  mle  for  FEMA 
or  DHS.  Three  agencies.  Department  of 
Treasury,  Department  of  Justice  and  The 
Export-Import  Bank  of  the  United 
States,  did  not  propose  changes  along  ' 
with  other  agencies  on  January  23,  2002, 
but  are  adopting  these  rules  on  an 
interim  final  basis.  The  Department  of 
Agriculture,  although  it  proposed  rules 
on  January  23,  has  decided  to  issue  an 
interim  final  rule  for  the  reasons  cited 
in  its  agency-specific  preamble.  Persons 
wishing  to  submit  comments  to  the 
Department  of  Agricultiue,  Department 
of  Treasury,  Department  of  Justice  or 
The  Export-Import  Bank  of  the  United 
States  may  do  so  within  sixty  (60)  days 
of  the  date  of  this  publication  by 
sending  comments  as  described  in  the 
preambles  to  those  rules.  The  remaining 
twenty-nine  agencies  are  jointly  issuing 
this  rule  as  a  final  mle. 

Furthermore,  since  publication  of  the 
proposed  rule,  the  General  Services 
Administration  (GSA)  has  changed  the 
name  of  the  List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Programs  (List).  It  is . 
now  called  the  Excluded  Parties  List 
System  (EPLS).  Corresponding  changes 
have  been  made  throughout  this  rule. 

Comments  on  the  Proposed  Rules 

We  received  comments  on  the 
proposed  amendments  to  the  NCR  from 
sixteen  commenters.  Of  those,  eight  are 
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firom  employees  of  Federal  agencies;  two 
are  from  state  employees;  and  six  are 
from  professional  or  public 
organizations.  We  received  no 
comments  addressing  the  provisions 
related  to  the  drug-free  workplace 
requirements. 

General  Comments 

Plain  language  format.  Generally, 
most  conunents  were  supportive  of  the 
plain  language  style  and  format  of  the 
proposed  rule,  including  the  American 
Bar  Association's  Section  on  Public 
Contracts  Law  (ABA-PCL),  which  found 
the  format  of  the  proposed  rule  to  be  in 
a  "*  *  •  user  friendly  style  that  is  well 
suited  far  non-lawyers.  *  *  *  without 
losing  any  of  the  precision  in  the 
standard  regulation  format." 

However,  one  commenter  expressed 
concern  that  the  question  and  answer 
format  will  make  it  more  difficult  for 
Government  officials  famiUar  with 
standard  rules  to  find  information 
quickly  by  scanning  the  table  of 
contents  for  short  titles. 

While  we  acknowledge  that  the  longer 
sentences  associated  with  the  question 
and  answer  format  will  make  scanning 
the  table  of  contents  more  difficult,  we 
believe  that  the  benefits  to  the  regulated 
community  far  exceed  any  small  burden 
that  might  be  placed  on  Government 
officials  when  using  the  rule.  We 
prepared  the  proposed  rule  so  that 
information  pertaining  to  Government 
officials  with  various  responsibilities 
under  the  rule,  and  information 
pertaining  to  individuals  and  businesses 
subject  to  the  rule,  are  grouped  together 
under  separate  subparts.  We  believe  that 
this  will  enhance  everyone's  ability  to 
locate  information  of  particular  interest 
to  them. 

One  commenter  noted  that  in  some 
places  within  the  proposed  rule  the 
sentences  are  still  complex.  In  preparing 
the  proposed  rule,  there  were  several 
provisions,  such  as  those  reciting  the 
causes  for  debarment  and  provisions 
related  to  affiliation  and  imputed 
conduct,  which  we  did  not  revise  or  did 
so  insubstantially.  As  a  result,  in  a  few 
places  the  style  of  the  language  was  not 
fully  in  line  with  the  style  used  in  other 
parts  of  the  proposed  rule.  Accordingly, 
we  revised  the  final  rule  so  that  those 
provisions  are  less  complex  and  more  in 
keeping  with  the  plain  language  format 
used  elsewhere  in  the  rule.  Section  630 
of  the  final  rule,  regarding  imputation  of 
conduct,  is  reorganized  entirely  in 
response  to  this  and  other  comments 
regarding  its  lack  of  clarity. 

Native  American  Tribes.  One 
commenter  noted  that  neither  the 
existing  NCR,  nor  the  proposed  rule 
specifically  addresses  the  treatment  of 


Nativi  I  American  Tribes.  Issues  related 
to  the  status  of  recognized  Native 
Amer  can  Tribes  can  be  complex. 
Howe  /ei,  tribes,  like  states,  are  expected 
to  be  1  esponsible  recipients  of,  and 
partic  pants  in,  Federal  nonprocmement 
transa  irtions.  Under  this  rule.  Native 
Amer  can  Tribes  are  accorded  the  same 
treatn  ent  as  state  governments  with 
regarc  to  the  coverage  and  applicability. 
There  ore,  no  special  distinction  with 
respet  t  to  Native  American  Tribes  is 
requii  jd. 

Deb  irring  Official  Responsibilities. 
One  o  )mmenter  requested  that  the  final 
rule  s;  lecifically  state  that  suspending 
and  d  barring  officials  may  use  the 
servic  ss  of  other  officials  in  canying  out 
their  (  uties.  The  numerous  references  to 
the  su  spending  or  debarring  official 
withir  this  rule  do  not  imply  that  the 
suspei  iding  or  debarring  official  must 
perfor  n  all  those  duties  without  the 
assist!  nee  of  staff  or  others.  The  drafting 
comm  ttee  acknowledges  that  it  is 
conun  }n  practice  for  suspending  and 
deban  ing  officials  to  use  the  services  of 
assists  nt^  in  carrying  out  their  duties. 
Such  i  dministrative  matters  are  more 
appro  )riately  addressed  through 
agenc  -specific  internal  guidance  rather 
than  L  i  this  rule. 

Subpa  rt  A 

"Pa  iicipant"  and  "participate".  Two 
comm  mters  raised  concerns  that  the 
definition  of  "participant"  in  section 
980  mliy  be  confused  with  the  term 
"partii  ipant"  as  used  in  section  105(a) 
and  "i  articipate"  as  used  in  section 
135.  T  lese  terms  in  sections  105(a)  and 
135  ar  s,  in  fact,  broader  in  scope  than 
the  de  inition  in  section  980.  We  agree 
that  se  ction  105(a)  should  be  clarified  to 
identi  y  the  entire  universe  of  potential 
partic  pants,  rather  than  only  those  who 
may  p  esently  have  the  status  of  a 
curren  t  "participant"  as  defined  in 
sectioi  I  980.  Accordingly,  section  105  in 
the  fin  al  rule  is_amended  to  state  that 
portio:  is  of  the  rule  apply  to  you  if  you 
are"*  *  *  a  person  who  has  been,  is, 
or  ma;  be  expected  to  be,  a  *   *  *  " 
partic:  pant  or  principal  in  a  covered 
transa  :tion.  Similarly,  section  135  of  the 
propoj  ed  rule  has  been  amended  by 
substii  uting  the  concept  of  involvement 
for  participation  to  make  it  clear  that 
Feden  1  agencies  may  take  suspension  or 
deban  lent  actions  against  any  persons 
who  n  ay  be  involved  in  covered 
transactions  regardless  of  whether  they 
are  cu]  rently  a  "participant"  as  defined 
under  section  980.  We  also  made 
changi  IS  to  the  imputed  conduct 
provis  ons  by  substituting  the  word 
"persc  n"  for  "participant"  in  section 
630  fo '  the  same  reason. 


Subpart  B      , 

Covered  transactions.  One  commenter 
suggested  that  Subpart  B  of  the  final 
rule  include  specific  language  currently 
contained  in  the  existing  NCR  in  section 
110(a)(1),  which  notes  that  a 
nonprociuement  transaction  need  not 
involve  the  transfer  of  Federal  funds. 
We  included  that  language  in  the 
proposed  rule  in  the  definition  of 
nonprocurementtransaction  in  section 
970(b).  Accordingly,  no  further 
amendment  to  Subpart  B  for  that 
purpose  is  necessary. 

Commodity  Debarment.  One  agency 
raised  concern  about  the  regulation's 
lack  of  guidance  with  regard  to 
"commodity"  suspension  and 
debarment  referenced  in  sections  110(c) 
and  945.  The  ISDC  notes  that  any 
resolution  of  the  issues  surrounding 
debarment  of  commodities  requires 
thorough  agency-wide  consultation  and 
possible  changes  to  Parts  8,  9, 13,  47,  51 
and  52  of  the  FAR.  Because  the 
comment  was  received  after  the 
comment  period  had  closed  and  just 
prior  to  publication  of  this  final  rule, 
there  was  insufficient  opportunity  for 
the  ISDC  to  address  this  issue  before 
this  rulemaking.  Therefore  the  issues 
surrounding  commodity  suspension  and 
debarment  will  be  addressed  at  a  later 
time.  However,  any  agency  considering 
a  commodity  debarment  should  fully 
coordinate  the  action  in  accordance 
with  section  620. 

Optional  lower  tier  coverage.  We 
received  two  comments  about  the 
language  in  section  220  of  the  proposed 
rule  that  mandates  coverage  of 
subcontracts  of  $25,000  or  more  at  the 
first  tier  below  a  covered 
nonprociiremeht  transaction.  The 
language  gives  agencies  an  option  to 
extend  coverage  to  subcontracts  at  lower 
tiers. 

The  two  comments  recommended 
diametrically  opposed  changes  to  the 
proposed  rule.  One  conunenter 
suggested  revising  the  rule  to  require 
agencies  to  cover  subcontracts  at  all 
tiers  and  said  that  making  lower  tier 
coverage  optional  would  be  inconsistent 
with  the  nile's  purpose  as  stated  in 
section  110.  The  other  suggested 
revising  the  rule  to  either:  (1)  Eliminate 
coverage  of  subcontracts  entirely, 
relying  on  reciprocity  with  Federal 
procurement  debarment  and  suspension 
actions;  or  (2)  establish  a  common 
approach  for  all  Federal  agencies  by 
limiting  coverage  to  first  tier 
subcontracts  of  $25,000  or  more  (the 
proposed  rule's  mandatory  coverage). 

The  two  comments  reflect  the  widely 
varying  nature  of  Federal  programs 
subject  to  this  rule.  Some  programs. 
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especially  programs  with  awards  to 
states  as  pass-through  entities,  have 
substantial  program  performance  by 
subcontractors  at  lower  tiers  below 
covered  nonprociuement  transactions. 
Other  programs,  including  many 
research  programs,  are  performed  by 
participants  in  the  covered 
nonprocurement  transactions.  At  least 
some  programs  of  the  first  type  may  be 
particularly  vulnerable  to  subcontractor 
malfeasance;  agencies  in  those  cases 
need  the  flexibility  to  extend  coverage 
to  lower  tier  subcontracts  to  adequately 
protect  the  Federal  Government's 
interest.  Many  programs  of  the  second 
type,  however,  do  not  share  that 
vulnerability.  Revising  the  rule  to 
mandate  extended  coverage  in  all  cases 
would  increase  administrative  burdens 
and  costs  for  those  programs  without 
commensinate  benefits  to  the  taxpayer. 
For  this  reason,  the  final  rule  includes 
the  optional  lower  tier  coverage  in 
section  220  as  the  best  way  to  afford 
adequate  protection  for  the  wide 
universe  of  Federal  agency  programs 
without  imposing  undue  administrative 
burdens  on  agencies  or  participants. 

Subpart  C 

Scope  of  action.  One  commenter 
recommended  that  proposed  sections 
300,  400,  420  and  445  be  clarified  to 
state  that  persons  checking  the 
Excluded  Parties  List  System  (EPLS), 
formerly  known  as  the  List  of  Parties 
Excluded  or  Disqualified  from  Federal 
Procurement  and  Nonprociuement 
Programs,  should  look  at  the  cause  and 
treatment  code  to  see  if  the'  listed  person 
is  ineligible  under  a  statute  or  executive 
order  as  opposed  to  suspended  or 
debarred  under  this  rule.  The  cause  and 
treatment  code  will  reveal  a  scope  of 
disqualification  which  may  differ  fi-om 
a  discretionary  suspension  or 
debarment.  The  EPLS  includes  cause 
and  treatment  codes  with  each  listing, 
as  well  as  instructions  for  their  use,  so 
that  the  user  will  know  the  nature  and 
scope  of  a  person's  ineligibility.  This  is 
the  same  system  as  that  currently  in 
place  and  has  worked  without 
problems.  We  believe  that  sections 
75(b),  145(b)(1)  and  515  of  the  proposed 
rule  already  adequately  address  this 
matter.  Therefore,  no  additional 
language  in  this  regard  is  added  to  the 
final  rule. 

Participant  verification  of  eligibility  of 
lower  tier  participant.  One  commenter 
recommended  that  we  clarify  that  a 
participant  planning  to  enter  into  a 
covered  transaction  with  another  entity 
at  the  next  lower  tier  must  verify  that 
the  entity  is  not  excluded  or 
disqualified.  We  agree.  We  included  a 
new  section  300  in  the  final  rule  to  more 


clearly  state  that  obligation.  We 
renumbered  the  remaining  sections 
within  that  series  to  maintain  the 
sequence  of  the  final  rule. 

Participant  termination  of  suspended 
or  debarred  principal  in  existing 
covered  transactions.  One  agency 
commenter  noted  that  the  cautionary 
language  contained  in  the  final  sentence 
of  section  305(a)  of  the  proposed  rule 
(now  section  310(a)  of  the  final  rule),  be 
modified  appropriate^  and  included  at 
the  end  of  proposed  section  310(a)  (now 
section  315(a)  of  the  final  rule).  The 
language  imder  proposed  rule  section 
305(a)  emphasized  that  a  participant 
exercise  caution  in  deciding  whether  to 
terminate  covered  transactions,  such  as 
subcontracts  or  subgrants,  with  persons 
that  were  already  in  existence  at  the 
time  the  person  was  excluded.  The 
commenting  agency  noted  that  a 
participant  may  face  the  same  issile 
with  regard  to  one  of  its  own  employees 
who  may  be  subject  to  an  exclusion 
while  already  acting  as  a  principal 
under  another  covered  transaction. 
Since  an  agency  exclusion  imposed 
imder  this  rule  does  not  apply  to 
existing  awards,  termination  options  in 
such  situations  can  be  legaUy  and 
practically  complex.  Before  such  an 
action  is  taken,  the  option  must  be 
carefully  analyzed  and  weighed.  We 
believe  the  same  or  similar  concerns 
apply  to  decisions  about  employees  who 
serve  as  principals.  Accordingly,  section 
315(a)  of  this  final  rule  has  been 
amended  to  include  similar  cautionary 
language. 

Participant  verification  of  its 
principals'  eligibility.  One  commenter 
suggested  that  proposed  section  315  be 
clarified  so  that  the  reader  understands 
that  a  participant  need  only  verify  that 
its  own  principals,  and  not  those  of 
lower  tier  participants,  are  eligible  to 
participate  in  the  covered  transaction. 
Since  a  participant  may  have  a 
transaction  boUi  above  it  and  below  it, 
it  is  possible  to  misconstrue  this  section 
to  obligate  the  participant  to  verify  the 
principals  of  those  participants  above 
and  below  its  own  organization.  The 
language  in  proposed  sections  315  and 
325  (now  sections  320  and  330  in  the 
final  rule),  was  intended  to  require 
participants  only  to  verify  eligibility  of 
its  own  principals  in  its  own 
transactions.  Participants  at  lower  tiers 
will  verify  the  principals'  eligibility  in 
their  transactions.  Accordingly,  we 
amended  proposed  section  315  (now 
section  320  in  the  final  rule),  to  replace 
the  phrase  "any  principal"  in  the  first 
sentence,  with  the  phrase  "any  of  yoin 
principals." 

Doing  business  with  an  excluded 
person.  The  same  commenter  suggested 


that  proposed  section  320  (now  section 
325  in  the  final  rule),  be  modified  by 
replacing  the  phrase  "If  as  a  participant 
you  knowingly  do  business  virith  an 
excluded  person"  with  "If  you  as  a 
participant  do  business  with  a  person 
when  you  knew  or  had  reason  to  know 
that  the  person  was  excluded.  *  *  *  ." 
The  commenter  believes  it  would  make 
the  standard  consistent  with  that  found 
elsewhere  in  the  rule.  However,  the  only 
place  in  the  rule  that  the  "reason  to 
know"  standard  applies  is  when  an 
agency  is  imputing  conduct  from  an 
entity  to  an  individual  for  the  purpose 
of  suspension  or  debarment.  That 
standard  is  different  from  the  "should 
have  known"  standard,  but  less  than  the 
actual  knowledge  standard  required 
under  proposed  section  320  (now 
section  325).  When  the  NCR  was 
published  as  a  final  rule  in  1988,  the 
standard  of  actual  knowledge  was 
adopted  to  support  a  cause  for 
debarment  under  section  305(c)(2).  That 
final  rule  changed  the  language  from 
what  had  been  proposed  as  a  "known  or 
reasonably  should  have  known" 
standard.  That  was  done  to  conform  the 
nonprocurement  rulp  to  a  FAR 
certification  proposed  amendments  at 
52  FR  28642-46  (July  31,  1987).  See  also 
discussion  at  53  FR  19167  (May  26, 
1988).  It  was  determined  then,  and  we 
agree  now,  that  actual  knowledge  of 
ineligibiUty  should  be  required  before 
an  agency  debars  a  person  for  doing 
business  with  an  excluded  or 
disqualified  person.  Therefore,  the 
standard  under  this  section  in  the  final 
rule  remains  imchanged. 

Certification.  Three  of  the  six 
comments  we  received  on  this  subject, 
including  one  from  the  ABA-4*CL, 
supported  the  proposed  rule's 
elimination  of  a  ciurent  requirement  for 
certifications.  The  ABA-PCL  also  noted 
that  the  problems  caused  by 
certifications  could  be  aggravated,  rather 
than  solved,  if  some  agencies  elected  to 
continue  using  certifications,  and 
instructions  were  not  issued  to  preclude 
each  agency  from  separately  crafting 
certification  language  that  differed  from 
the  language  used  by  the  others.  We 
agree  and  note  that  this  comment 
should  be  addressed  by  the  joint  efforts' 
of  26  Federal  grant-making  agencies  to 
implement  the  streamlining  and 
simplification  requirements  of  the 
Federal  Financial  Assistance 
Management  Improvement  Act  of  1999 
(Pub.  Law  106-107).  A  stated  goal  of 
those  interagency  efforts  is  to  eliminate 
certifications  or  assurances  that  are 
found  to  be  unnecessary  and  establish 
common  language  for  others. 

One  of  the  three  commenters 
supporting  continued  use  of 
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certifications  said  that  certifications 
.  provide  the  best  means  of  obtaining 
acciirate  and  updated  information  about 
a  person's  eligibility.  That  commenter 
noted  that  the  Oifice  of  Federal 
Procurement  Policy  retained  the 
suspension/debarment  certification 
when  the  Clinger-Cohen  amendments 
were  implemented  for  Federal  - 
procurement  contracts.'  Another 
comment  in  support  of  retaining 
certificaticnis  suggested  that  a 
certification  is  the  best  way  for  a 
participant  to  provide  information  about 
itself  and  its  principals,  as  required  by 
proposed  rule  section  330  (now  section 
335  in  the  final  rule),  to  the  Federal 
agency  with  which  it  is  about  to  engage 
in  a  covered  transaction. 

We  understand  and  appreciate  these 
views.  However,  Federd  award  officials 
can  now  rely  on  the  electronic  EPLS 
which  is  available  worldwide  on  the 
Internet,  as  opposed  to  the  printed 
versioA  that  could  be  six  weeks  out  of 
date  by  the  time  some  awarding  officials 
receive  them.  Nfew  technology  has 
eliminated  any  need  to  require  Federal 
agencies  to  obtain  suspensiony 
debarment  certifications,  although  the 
rule  still  makes  certifications  available 
as  an  option  for  any  agency  with 
arcumstances  that  justify  their 
continued  use.  In  their  agency-specific 
preambles  accompanying  the  Fedecal 
Register  notice  of  proposed  rulemaking, 
only  a  few  agencies  proposed  to  use 
certifications  in  their  covered 
transactions.  This  suggests  that  many 
agencies  see  alternative  methods  as  an 
opportiuiity  to  reduce  burdens  on 
participants  without  reducing 
compliance  with  the  rule's 
requirements.  Therefore,  the  final  rule 
does  not  require  Federal  agencies  to 
obtain  certifications.  - 

Subpart  E 

Identity  confirmation  by  date  of  birth. 
The  Federation  of  American  Hospitals 
suggested  that  section  515  of  the  rule 
include  a  field  for  birth  date  entries  on 
the  GSA  Ust  (now  called  the  EPLS).  The 
Federation  observed  that  birth  dates  are 
currently  available  in  company  - 
employee  databases  and  are  used  in 
other  Federal  programs  to  assist  in 
matching  identities.  The  ISDC  has  been 
studying  the  use  of  birth  dates  as  a 


'  Section  4301(bH2)(iii)  of  the  Federal  Acquisition 
Reform  Act  of  1996  (Pub.  L.  104-106),  prohibits 
Federal  agencies  from  imposing  non-statutory 
certifications  on  contractors  or  offerors  unless  the 
Federal  Acquisition  Regulatory  Council  provides 
written  justification  to  the  Administrator  for 
Federal  Procurement  Policy,  and  the  Administrator 
approves  the  certification  requirement  in  writing. 
This  justification  must  include  a  determination  that 
there  is  no  less  burdensome  means  for 
administering  and  enforcing  the  agency  regulation. 


poten  ial  data  entry  into  the  EPLS  to 
confi]  m  the  identity  of  individuals.  The 
collec  tion,  use,  and  dissemination  of 
persoi  lal  identifier  information,  such  as 
social  security  numbers  and  birth  dates, 
is  wi(  ely  practiced  in  private  and 
comn  ercial  settings.  However,  when 
Feder  il  agencies  desire  to  do  so,  the 
issue  s  more  complex.  Certain  statutes 
desig]  ed  to  protect  privacy  must  be 
consi(  ered.  We  believe  that  this 
sugge  tion  has  merit  and  should  be 
consi<  ered  as  an  enhancement  to  the 
currei  t  system  at  a  later  date. 

Subps  rt  F 

Con  finnation  of  receipt  of  notice  by  e- 
mail. '  'he  ABA-PCL  expressed  general 
suppa  rt  for  expanding  the  options  for 
delive  ry  of  action  notices  uinder  sections 
615,  7  25,  820  and  975.  It  noted  that  e- 
mail  r  otification,  luilike  notification  by 
facsin  ile,  is  still  in  an  evolutionary 
stage  ( nd  may  lack  the  level  of  certainty 
that  tl  e  notice  reaches  the  intended 
recipi  (nt  in  a  timely  manner.  It 
suggei  ted  that  the  regulation  should 
requir  3  that  e-mails  be  followed  up  by 
notice  via  regular  mail,  or  that  the 
respoi  ident  provide  the  sender  with  a 
confir  nation  of  e-mail  receipt. 

Whi  le  still  an  evolving  technology,  e- 
mail  il  i  not  inferior  to  traditional  mail  or 
facsin  ile  as  a  means  to  deliver  notice. 
Even  <  urrent  mail  with  return  receipt 
option  s  does  not  guarantee  that  the  mail 
reach*  s  the  intended  recipient.  Many 
retiun  receipts  are  returned  to  the 
sendei  as  luideliverable  or  unclaimed. 
Some  ire  signed  by  a  person  whose 
signat  u-e  is  not  legible.  The  legal  system 
accept  5,  as  legally  sufficient, 
constr  ictive  notice  to  bring  a  matter  to 
conch  sion— knowing  that  actual  receipt 
by  the  intended  recipient  is  not 
guarai  teed.  This  has  been  equally  true 
in  the  world  of  suspension  and 
deban  lent.  Agencies  are  occasionally 
faced  1  vith  claims  by  respondents  who 
have  b  sen  debarred  that  they  did  not  see 
the  no  ice  or  decision,  or  that  the 
facsim  ile  notice  was  mis-delivered.  The 
ciurenl  NCR  and  FAR  debarment  rules 
assiunfe  receipt  if  the  notice  is  sent  to 
the  las  known  address.  Because  the  ^ 
rules  a  low  any  debarred  person  to 
petitio  a  for  reinstatement  at  any  time,  a 
persot  who  makes  a  case  for  non  receipt 
of  not]  :e  is  not  deprived  of  an 
opporl  unity  to  contest  an  action  or  have 
its  Stat  lis  changed.  Requiring  duplicate 
mailin  ;s  or  other  cumbersome    . 
procec  ures  will  not  significantly 
increa  e  the  chance  of  actual  receipt.  It 
would  only  lengthen  the  notification 
procea  5  and  deprive  the  agencies  of  the 
ability  to  take  prompt  protective  action 
and  to  conduct  business  efficiently. 


Therefore,  we  did  not  change  this  in  the 
final  rule. 

Scope  of  action  with  regard  to 
subsidiaries.  The  ABA-PCL  requested 
that  proposed  section  625  be  amended 
to  address  uncertainty  about  whether  an 
organization's  suspension  or  debarment 
automatically  covers  wholly  owned 
subsidiaries.  The  1988  preamble  to  the 
NCR  contained  a  detailed  explanation  of 
the  treatment  to  be  accorded  all 
subsidiaries  of  a  corporation  with  regard 
to  the  scope  of  a  debarment  or 
suspension.  See  53  FR  19169  (May  26, 
1988).  The  1988  NCR,  when  proposed, 
would  have  included  subsidiaries 
automatically  within  the  scope  of  a 
suspension  or  debarment  action  taken 
against  the  parent  company.  As  a  result 
of  comments  received  in  1988,  the  final 
-NCR  removed  the  term  "subsidiaries" 
from  the  automatic  scope  of  a 
suspension  or  debarment  against  a 
parent  company.  This  was,  in  part, 
because  separately  incorporated  entities 
may  have  different  shareholder  interests 
involved  that  may  not  be  notified  of  the 
~  action.  Also,  a  subsidiary  corporation 
may  receive  an  award  in  its  own  name. 
Procurement  and  nonprocurement 
award  officials  must  rely  on  the  EPLS  to 
determine  the  eligibili^  status  of  a 
potential  contractor  or  participant. 
There  is  nothing  in  the  award  process 
that  will  inform  the  award  official  that 
any  potential  contractor  or  participant 
is,  or  may  be,  a  subsidiary  of  another 
excluded  entity — even  if  all  the 
subsidiary's  stock  is  owned  by  the 
excluded  entity.  Apart  from  cases  where 
a  subsidiary's  name  may  include  part  of 
the  parent's  name,  there  may  be  nothing 
in  the  EPLS  that  will  cause  an  award 
official  to  associate  the  potential 
subsidiary  contractor  or  participant  with 
an  excluded  parent.  For  these  reasons, 
the  original  nonprocurement  suspension 
and  debarment  final  rule  elected  to  treat 
all  subsidiaries  as  "affiliates."  This 
means  that  all  entities  with  a  distinct 
legal  identity,  including  wholly-owned 
subsidiaries,  must  be  provided  with  a 
notice  of  action,  an  opportunity  to 
contest,  and  written  determinations. 
The  subsidiary  will  appear  with  its  own 
listing  to  assure  that  Uie  Government ' 
may  effectively  enforce  the  EPLS.  Parts 
of  a  business  entity  that  do  not  enjoy  a 
separate  legal  standing,  such  as 
unincorporated  divisions  and  branches, 
are  included  within  the  scope  of  the 
action  against  the  entity. 

Imputing  conduct.  One  commenter 
observed  that  a  technical  reading  of 
section  630  of  the  proposed  rule  does 
not  adequately  describe  imputing 
conduct  from  a  subsidiary  to  its  parent 
company  or  between  separate  corporate 
or  other  business  entities  other  than 
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those  engaged  in  joint  ventures. 
Paragraph  (a)  of  that  section  refers  to 
imputing  conduct  from  individuals  to 
organizations.  Paragraph  (b)  addresses 
imputing  conduct  from  organizations  to 
individuab.  Paragraph  (c)  addresses 
imputing  conduct  between  businesses 
linked  by  some  form  of  limited  joint 
venture  or  agreement. 

Many  agencies  have  operated  with  the 
understanding  that  the  phrase  "or 
similar  arrangement"  contained  in 
section  325(b)(3)  of  the  current  NCR 
allows  agencies  to  impute  conduct 
between  a  subsidiary  and  its  parent 
company.  The  proposed  rule  did  not 
alter  the  current  language  of  the  NCR. 
However,  after  reviewing  the  proposed 
language,  and  comments  requesting  that 
we  redraft  this  section  using  plain 
language  (see  General  comments  on 
plain  language  format  above),  we 
revised  section  630  of  this  final  rule  to 
make  clear  that,  for  the  purpose  of 
suspension  or  debarment,  Federal 
agencies  may  impute  misconduct  from 
individuals  to  oi:ganizations,  from 
organizations  to  individuals,  fitam 
individuals  to  other  individuals,  and 
from  organizations  to  organizations, 
where  appropriate.  Section  630(c)  of  the 
final  rule  covers  imputing  misconduct 
ftora.  any  linked  organizations, 
including  those  linked  by  a  parent- 
subsidiary  relationship.  This  revised 
format  and  style  of  section  630  will  help 
eliminate  ambiguity  existing  lulder  the 
current  NCR  language  and  make  it  more 
understandable  to  the  general  public. 

We  also  note  that  this  rule  retains  the 
reason  to  know  standard  as  the 
appropriate  standard  for  imputing 
misconduct  to  individuals  imder  section 
630(b).  The  Circuit  Court  of  Appeals  for 
the  DC  Circuit,  in  Novicki  v.  Cooj^,  946 
F.2d  938  (D.C.  Cir.  1991),  noted  that  the 
reason  to  know  standard  was  not 
defined  in  the  FAR.  Using  an  analysis 
of  that  standard  at  common  law,  the 
Court  reasoned  that  this  standard  is  not 
one  of  strict  liability  or  a  should  have 
known  standard  that  can  be  met  merely 
because  of  an  individual's  position  as 
president  of  a  corporation.  We  agree 
with  that  interpretation.  We  also  note, 
as  did  the  Court,  that  the  debarring 
official  in  that  case  had  other 
information  in  the  record,  the  natiue  of 
which  coidd  have  reasonably  supported 
imputation  under  the  reason  to  know 
standard  imder  the  right  circumstances. 
Under  this  rule,  if  a  person  in  a  position 
of  control,  influence  or  authority  over  a 
business  activity  acquires  information 
that  suggests  misconduct  and  fails  to 
take  action  to  prevent  the  misconduct 
from  occiuring,  or  to  mitigate  the 
injurious  consequences  of  the 
misconduct  once  it  has  occurred. 


imputation  imder  the  reason  to  know 
standard  of  section  630(b)  is 
appropriate.  If  a  person  in  authority 
over  a  business  activity  can  be  shown  to 
have  deliberately  avoided  acquiring 
information  about  misconduct  that 
would  otherwise  reasonably  be  expected 
to  come  to  their  attention  in  the 
ordinary  course  of  performing  their 
duties,  they  may  be  deemed  to  have 
reason  to  know  of  the  misconduct  imder 
section  630(b). 

The  reason  to  know  standard  of 
section  630(b)  applies  to  all  situations 
where  conduct  is  to  be  imputed  to  an 
individual.  It  apphes  the  same  standard 
for  imputing  conduct  between  spouses 
or  relatives  as  it  does  between  an 
organization  and  an  individual  or 
between  unrelated  individuals.  This 
section  does  not  authorize  imputing 
conduct  from  one  individual  to  another 
in  a  business  activity  solely  upon  the 
existence  of  a  family  or  marital 
relationship  between  two  individuals. 
Other  factors,  such  as  age,  experience  in 
the  business,  education,  financial 
capacity,  and  organizational  or 
operational  independence  should  be 
considered  along  with  the  relationship 
before  determining  that  one  individual 
had  reason  to  know  of  the  misconduct 
of  the  other.  Where  no  other  factors  are 
present  to  support  imputing  conduct  to 
a  related  individual,  tnat  individual 
may  still  be  subject  to  action  as  an 
affiliate,  if  the  appropriate  degree  of 
control  can  be  established. 

Another  commenter  suggested  that  we 
delete  from  section  630  the  word 
"scope"  to  describe  application  of  the 
imputed  conduct  provisions  and  we  use 
the  term  only  with  regard  to  the  subject 
matter  addressed  in  section  625.  We 
agree  with  that  clarification  and  have 
revised  the  initial  sentence  in  section 
630  accordingly. 

That  commenter  also  suggested  that 
the  final  rule  substitute  the  words  "may 
be"  for  the  word  "is"  in  the  final 
sentence  of  paragraphs  (a)  and  (c)  of 
section  630  of  the  proposed  rule.  The 
conunenter  believed  such  a  change 
would  clarify  that  acceptance  of  benefits 
derived  from  the  conduct  in  question 
alone  does  not  create  a  conclusive 
presumption  upon  which  to  impute 
conduct.  We  agree  that  the  mere 
acceptance  of  benefits  alone  would  be 
an  insufficient  basis  upon  which  to 
conclude  that  a  person  had  knowledge 
of,  approved  of,  or  acquiesced  in  the 
conduct  where  evidence  suggests  t 
otherwise.  However,  agencies  under  the 
Govemmentwide  debarment  and 
suspension  system  have  always  used 
acceptance  of  benefits  as  one  indicator 
of  knowledge,  approval  or  acquiescence. 
A  suspending  or  debarring  official,  or  an 


official  conducting  Ibct-finding  in  a 
suspension  or  debarment  action,  may 
weigh  the  fact  of  receipt  of  benefits 
derived  from  the  conduct  against  other 
information  available  in  the  record  to 
determine  whether  a  person  knew  or 
approved  of,  or  acquiesced  in,  the 
conduct  in  question.  Therefore,  the 
language  in  the  proposed  rule  is 
accurate  and  remains  in  the  final  rule. 

Subparts  G  and  H 

One  Federal  debarring  official  noted 
that  the  language  of  section  700(a)  of  the 
proposed  rule  generally  requires 
adequate  evidence  to  suspect  that  a 
cause  for  debarment  exists  as  the  first 
part  of  a  two-part  test  to  support  a 
suspension.  He  observed  that  the 
adequate  evidence  test  makes  sense  so 
long  as  the  reader  applies  it  to  any 
ground  under  section  800  other  than 
section  800(a).  A  cause  for  debarment 
under  section  800(a)  requires  the  matter 
to  have  already  progressed  to  a 
conviction  or  judgment.  While  the 
language  in  the  proposed  rule  has 
existed  under  the  NCR  for  years  without 
apparent  confusion,  we  agree  that  either 
section  800(a)  should  be  stated  more 
generally  such  as  "commission  of 
criminal  offense  or  liability  for  a  civil 
matter"  or  section  700  should 
distinguish  between  suspensions  based 
on  causes  under  section  800(a)  and 
those  based  on  causes  under  sections 
800(b)  through  (d).  To  keep  the  causes 
for  debarment  under  the  FAR  and  this 
rule  consistent,  we  elected  not  to  alter 
the  language  of  section  800(a)  in  this 
final  rule.  But  to  improve  the  clarity 
with  respect  to  suspensions  for  actions 
that  have  not  yet  progressed  to  a 
judgment  or  conviction,  we  divided 
proposed  section  700(a)  into  two 
paragraphs  (a)  and  (b).  Section  700(a)  of 
the  final  rule  relates  to  suspensions 
based  upon  indictment,  complaint  or  ° 
other  adequate  evidence  to  support 
criminal  or  civil  matters  that  may 
ultimately  fall  under  section  800(a). 
Section  700(b)  of  the  final  rule  relates  to 
adequate  evidence  of  any  other  cause  for 
debarment.  Proposed  section  700(b) 
becomes  section  700(c)  in  this  final  rule. 

Fact-finding  proceedings  versus 
presenting  matters  in  opposition.  A  few 
commenters  found  proposed  rule 
sections  740  and  835  confusing  because 
while  these  sections  address  meetings 
held  with  the  suspending  or  debarring 
ofl^cial  to  present  matters  in  opposition, 
the  final  sentence  of  each  section  relates 
to  taking  witness  testimony  and 
conducting  cross-examination.  These 
matters  apply  to  fact-finding 
proceedings,  not  presentation  of  matters 
in  opposition.  Fact-finding  proceedings 
are  addressed  in  sections  745  and  840. 


Therefore,  we  moved  the  language 
relating  to  witness  testimony  and  cross- 
examination  from  sections  740  and  835 
of  the  proposed  rule  to  sections  745  and 
840,  respectively,  in  this  final  rule.  In 
addition,  in  response  to  another  agency 
comment,  we  clarified  the  provisions 
under  those  sections  so  that  it  is  clear 
that  fact-finding  privileges  of  presenting 
witnesses,  evidence  and  other 
information,  or  cross-examination  of 
any  witnesses,  or  confrontation  of 
evidence  and  information  presented,  is 
equally  available  to  respondents  and  the 
government  representatives  at  those 
proceedings. 

One  commenter  requested  that  we 
revise  sections  740(b)  and  845(c)  to 

,  permit  the  suspending  or  debarring 
official  to  refer  both  disputed  facts  and 
issues  of  law  to  another  official  for 
resolution.  The  Govemmentwide 
suspension  and  debarment  provisions 
under  the  FAR  and  the  NCR  provide 
only  for  submitting  material  facts 
genuinely  in  dispute  to  another  official 
for  resolution.  In  some  agencies,  the 
debarring  official  is  in  the  Office  of 
General  Counsel,  in  other  cases,  the 
General  Counsel's  Office  may  review  the 
decision  before  issuance  or  may  advise 
the  debarring  official  on  legal  matters 
while  the  matter  is  pending.  Each 
agency  has  the  discretion  to  decide,  and 
must  determine  for  itself,  how  it  will 
handle  legal  issues  in  the  context  of 
debarment  or  suspension  actions.  We 
believe  it  is  in  the  best  interest  of  the 
Government  to  continue  that  practice. 
Furthermore,  changing  the  proposed 
language  in  accordance  with  this 
request  would  place  the  NCR  at  odds 
with  the  requirements  for  suspension 
and  debarment  under  the  FAR. 
Accordingly,  we  made  no  change. 

One  commenter  suggested  that  the 
final  rule  clarify  whether  disputes  over 

'mitigating  or  aggravating  factors  would 
entitle  a  respondent  to  a  fact-finding 
proceeding.  The  current  interpretation 
and  practice  of  the  agencies  in 
suspension  and  debarment  actions 
under  both  the  FAR  and  NCR  is  that  a 
respohdent  is  entitled  to  a  fact-finding 

°  proceeding  on  material  facts  in  genuine 
dispute  only  with  regard  to  establishing 
a  cause  for  debarment  or  suspension.  As 
a  practical  matter,  the  regulation  does 
not  preclude  a  suspendiAg  or  debarring 
official  from  using  a  fact-finding 
proceeding  to  address  aggravating  or 
mitigating  factors  in  dispute  if  he  or  she 
finds  it  helpful  in  reaching  a  final 
decision.  We  left  the  final  rule 
unchanged  to  avoid  creating  an 
appearance  of  differing  standards  for 
fect'finding  between  the  NCR  and  the 
FAR. 
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Tin  e  limits  for  decision.  One 
comn  enter  suggested  that  we  amend 
sectia  as  755  and  870  to  require  that  the 
suspending  or  debarring  official  make  a 
final  aecision  within  45  days  of  closing 
the  official  record,  even  in  cases  where 
fact-finding  is  conducted.  Currently 
undenthe  NCR,  the  45-day  time  limit  for 
the  siBpending  or  debarring  official's 
decisipn  only  applies  to  cases  in  which 
no  fadt-finding  is  required.  The 
proposed  rule  did  not  alter  that 
requinement.  However,  since  the 
suspetiding  or  debarring  official  does 
not  close  the  record  in  any  case  until 
after  1  e  or  she  receives  the  needed 
infora  lation,  including  the  fact-finder's 
findin  gs,  there  is  no  reason  for  the 
suspe  iding  or  debarring  official  to  treat 
these  :ases  differently.  Accordingly, 
sectio  is  755  and  870(a)  have  been 
revise  i  to  set  a  45-day  period  for  final 
decisi  sn  in  all  cases,  subject  to 
exteni  ion  for  good  cause. 

Peti  tjons  for  reconsideration.  One 
comm  Bnter  recommended  that  either 
sectio:  i  875  or  880  incorporate  a 
minin  um  six  month  waiting  period 
before  a  debarred  person  may  petition 
the  de  larring  official  for  reconsideration 
of  its  ]  teriod  or  scope  of  debarment.  We 
believ  3  there  are  many  reasons  that  may 
justify  an  adjustment  of  the  period  or 
scope  of  a  debarment  within  six  months 
of  issii  ance  of  the  initial  decision.  For 
exam(  le,  the  debarring  official  may 
have  ( verlooked  important  information 
in  the  record,  or  the  debarred  person 
may  b ;  able  to  establish  present 
respoi  sibility  shortly  after  a  debarment 
is  issu  Bd.  Unlike  the  45-day  time  limit 
impos  3d  upon  the  debarring  official  in 
rendei  ing  the  initial  determination,  no 
such  t  me  limit  is  imposed  in  handling 
requei  Is  for  reconsideration  under  these 
sectioi  IS.  The  debarring  official  has 
signifi  cant  discretion  in,  and  control 
over,  Dandling  requests  for 
reconsideration.  Debarring  officials  can 
use  th  It  discretion  in  dealing  with 
reconi  [deration  requests,  including 
fiivolc  us  requests,  without  minimum 
waitin  i  periods.  In  a  close  case,  a 
minin  um  waiting  period  could 
discoii  rage  a  debarring  official  from 
imposing  a  debarment  if  a  company  has 
made  kn  incomplete  demonstration  of 
preser  t  responsibility.  In  addition,  it 
can  ha  ve  a  harsh  result  on  the  company 
that  a(  dresses  Government  concerns 
promp  tly.  Most  agencies  do  not  appear 
to  hav  5  experienced  significant 
proble  ms  handling  reconsideration 
reques  ts.  Accordingly,  the  final  rule 
does  n  at  include  a  mandatory  minimum 
waitin  » period  for  reconsideration. 


Subpart  I 

Define  "procurement".  One 
commenter  I'econunended  adding  a 
definition-of  the  term  "procurement"  in 
Subpart  I  to  clarify  which  lower  tier 
transactions  are  covered  transactions. 
The  commenter  suggested  defining 
"proctirement"  as  the  acquisition  of 
supplies  and  services  by  contract  with 
a  commercial  entity,  to  help  distinguish 
lower  tier  procurement  transactions 
from  subawards  made  by  research 
institutions  to  collaborating  research 
organizations. 

We  understand  the  importance  of 
distinguishing  procurement 
transactions,  which  are  covered 
transactions  at  lower  tiers  only  if  they 
meet  the  criteria  imder  section  220  of 
the  rule,  from  nonprocurement 
transactions  that  are  more  broadly 
covered  under  section  210.  Adding  a 
definition  of  the  term  "prociu-ement"  to 
this  rule  would  be  warranted  if 
confusion  was  prevalent  among  Federal 
agencies  or  participant  commimities 
about  the  distinction  between 
procurement  and  nonprocurement. 
HoMvever,  we  do  not  believe  this  is  the 
case.  The  definition  of  "subgrant"  and 
"subaward"  in  Federal  agencies' 
implementation  of  OMB  Circulars  A- 
102  and  A-110,  respectively,  provide  an 
adequate  basis  for  most  agencies  and 
participant  communities  to  make  the 
distinction.  Specifically,  a  lower  tier 
transaction  is  a  nonprocurement 
transaction  subject  to  section  210  if  the 
transaction's  piupose  is  to  have  the 
lower  tier  participant  perform  any  part 
of  the  substantive  program  from  the 
Federal  agency's  primary  tier 
transaction.  If  it  meets  this  criterion,  the 
lower  tier  transaction  is  a 
nonprocurement  transaction  even  if  the 
higher  tier  participant  calls  the 
transaction  a  "contract."  In  contrast,  the 
lower  tier  transaction  is  procurement 
subject  to  section  220  if  its  purpose  is 
the  acquisition  of  goods  or  services 
needed  by  a  performer,  at  any  tier,  of  the 
substantive  program.  While  we  do  not 
believe  that  ad(ting  a  definition  of 
"procurement"  is  necessary  in  this 
Govemmentwide  rule,  any  Federal 
agency  may  add  clarifying  language  in 
its  own  rule  if  it  judges  that  doing  so  is 
warranted  for  its  programs.  Also,  a 
participant  may  seek  guidance  from  the 
awarding  Federal  agency  if  necessary. 

Conviction.  One  commenter  requested 
clarification  of  the  term  "entry"  of 
judgment  as  it  relates  to  the  definition 
of  "conviction"  in  section  925.  Under 
Rule  32  of  the  Federal  Rules  of  Criminal 
Procediue,  a  conviction  is  not  final  until 
the  entry  of  a  final  order.  Therefore,  a 
criminal  conviction  does  not  exist  to 
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support  a  cause  for  debarment  under 
section  800(a)  until  the  court  signs  the 
Judgment,  Commitment  or  Probation 
Order  (or  its  equivalent).  The  proposed 
rule  sought  to  address  this  definition  so 
that  agencies  would  be  free  to  conclude 
debarment  proceedings  where  a 
defendant  enters  a  guilty  plea  or  a  guilty 
verdict  is  returned  but  judgment  is 
withheld,  delayed,  or  diverted  pinsuant 
to  an  alternative  sentence  or  disposition. 
Accordingly,  the  proposed  rule 
expanded  the  definition  to  focus  on  the 
practical  reality  of  the  criminal 
proceeding's  conclusion,  rather  than  the 
technical  requirement  that  a  judgment 
be  "entered." 

While  acknowledging  the  legitimacy 
of  the  Government's  desire  to  finalize 
debarment  proceedings  in  criminal 
matters  concluded  under  special  terms 
without  the  benefit  of  a  formal  entry  of 
judgment,  the  ABA-PCL  expressed 
concern  that  the  proposed  definition,  as 
written,  is  so  broad  that  it  would 
capture  dispositions  that  are  not  the 
functional  equivalent  of  a  finding  or 
pronouncement  of  guilt.  It  observed  that 
the  contexts  for  such  alternate 
dispositions  vary  from  case  to  case,  and 
from  jurisdiction  to  jurisdiction,  and 
that  failure  to  add  some  boundaries  to 
the  expanded  definition  might 
discourage  resolution  of  some  cases  in 
a  way  that  is  beneficial  to  the 
Government  and  the  affected  person. 
The  ABA-PCL  suggested  that  the  phrase 
"or  any  other  resolution"  in  the 
proposed  definition  be  subject  to  some 
limitation  reflective  of  an  admission  or 
finding  of  guilt  before  being  treated  as 
a  groimd  for  debarment.  We  believe  the 
ABA-PCL's  concern  is  appropriate. 
Accordingly,  the  definition  of 
"conviction"  in  the  final  rule  is  revised 
to  provide  that  an  alternative 
disposition  to  a  criminal  entry  of  a 
judgment  will  be  treated  as  the 
functional  equivalent  of  a  judgment  if  it 
occiu«  with  the  participation  of  the 
court;  or  in  a  case  that  involves  only  an 
agreement  with  the  prosecutor,  if  it 
occurs  in  the  context  of  an  admission  of 
guilt.  In  making  this  assessment,  the 
debarring  official  should  consider  the 
entire  context  of  the  disposition  or 
resolution,  including  the  natiue  of  the 
obligations  imposed  on  or  accepted  by 
the  person,  and  any  official  statements 
made  regarding  the  alternate 
disposition.  Where  a  person  is 
suspended  upon  commencement  of 
criminal  proceedings  which  are  later 
held  in  abeyance  to  satisfy  the  terms  of 
an  alternative  disposition,  and  the 
alternative  disposition  does  not  qualify 
as  the  functional  equivalent  of  a 
conviction,  the  suspension  may 


continue  imtil  the  criminal  matter  is 
concluded  under  NCR  section  760(a). 

Person.  The  ABA-PCL  also 
questioned  whether  it  is  practical  to 
continue  including  a  "unit  of 
government"  within  the  definition  of 
person  for  the  purpose  of  taking 
suspension  or  debarment  actions.  The 
commenter  notes  that  units  of 
government  often  have  a  imique  status 
in  Federal  agency  programs  that  make 
their  suspension  or  debarment 
impractical.  We  acknowledge  that  there 
is  often  a  imique  relationship  between 
the  governmental  organizations  that 
might  dissuade  a  Federal  agency  from 
choosing  to  debar  a  governmental  body 
from  Federal  nonprocurement 
transactions.  However,  that  is  not  true 
for  all  Federal  transactions,  or  for  all 
units  of  government.  Federal 
suspending  and  debarring  officials  have 
sufficient  discretion  and  options 
available  when  dealing  with  units  of 
government  or  their  employees  that 
allow  the  official  to  consider  all  relevant 
factors.  We  do  not  believe  that  the 
Federal  Government's  interest  in 
protecting  its  nonproouement  programs 
would  be  enhanced  by  eliminating  all 
units  of  government  from  the  definition 
of  "person."  Such  an  approach  would, 
in  effect,  create  an  exemption  from 
coverage  and  create  a  void  of  oversight 
and  accoimtability  for  many  special 
bodies  of  government  that  receive 
Federal  funds  and  benefits.  Therefore, 
the  definition  of  "person"  remains 
imchanged  in  the  final  rule. 

Principal.  The  ABA-PCL  also 
expressed  concern  that  the  definition  of 
the  term  "principal"  in  proposed 
section  995(b)(3)  is  so  broad  as  to 
potentially  result  in  making  it 
impossible  for  an  individual  to  find 
employment  in  their  given  field. 
Proposed  section  995(b)(3)  includes  any 
person  who  "occupies  a  technical  or 
professional  position  capable  of 
influencing  the  development  or 
outcome  of  an  activity  that  affects  a 
covered  transaction."  The  ABA-PCL 
suggests  that  this  should  be  narrowed  to 
cover  an  employee  who  "occupies  a 
technical  or  professional  position 
capable  of  directly  and  substantially 
influencing  the  development  or 
outcome  of  an  activity  required  under  a 
covered  transaction."  We  agree  that  the 
definition  of  "principal"  in  proposed 
section  995(b)(3)  should  be  narrowed  in 
an  effort  to  cover  critical  non- 
supervisory/managerial  positions. 
However,  use  of  the  term  "directly"  may 
confuse  the  reader  to  believe  that  the 
exclusion  will  apply  only  to  positions 
that  are  charged  as  a  direct  cost  to  the 
covered  transaction.  As  noted  in  the 
1988  preamble  to  the  NCR,  the 


Government  rejects  the  direct/indirect 
cost  analysis  as  being  a  valid  basis  upon 
which  to  apply  the  exclusion.  In 
addition,  the  ABA-PCL's  suggested 
phrase  "required  under  a  covered 
transaction"  could  be  read  to  require 
that  the  product  or  service  must  be 
specifically  mentioned  in  the  award, 
agreement  or  transaction.  It  is  the  intent 
of  this  rule  to  cover  any  important 
service  or  product  that  is  reqtiired  to 
perform  the  award,  whether  or  not  it  is 
directly  specified  in  it.  Accordingly,  we 
altered  the  definition  of  "principal"  in 
section  995(b)(3)  of  the  final  rule  to 
apply  to  any  person  who  "*  *  * 
Occupies  a  technical  or  professional 
position  capable  of  substantially 
influencing  the  development  or 
outcome  of  an  activity  required  to 
perform  the  covered  transaction." 
(Emphasis  added.) 

Fundamental  concepts  that  still  apply 
under  this  rule.  In  addition  to 
addressing  the  comments  raised  during 
the  conunent  period  in  this  rulemaking, 
we  identified  important  concepts  that 
were  addressed  in  the  preamble  to  the 
original  NCR,  or  that  evolved  since  its 
publication,  that  still  apply  imder  this 
final  rule.  They  are  being  restated  here 
to  preserve  them  and  to  provide  useful 
guidance  on  the  interpretation  and 
application  of  this  rule. 

Protection  not  punishment. 
Suspension  and  debarment  are 
administrative  actions  taken  to  protect 
the  Government's  business  interests.  It 
should  not  be  used  to  punish  persons 
for  past  misconduct  or  to  coerce  a 
respondent  to  resolve  other  criminal, 
civil  or  administrative  matters.  While 
suspension  and  debarment  wiU 
frequently  occur  as  a  result  of,  or  at  the 
same  time  as  other  proceedings,  and 
may  even  be  highly  dependent  upon  the 
resolution  of  those  other  proceedings, 
suspension  and  debarment  are  not 
alternatives  for  using  traditional  means 
of  resolving  matters  in  the  appropriate 
forum.  Notwithstanding  this  precaution, 
the  suspending  and  debarring  official 
may  resolve  any  matter  otherwise 
appropriate  for  suspension  or 
debarment  under  the  terms  of  a 
comprehensive  or  global  agreement  that 
addresses  criminal,  civil,  enforcement, 
audit,  contract  dispute,  or  other 
proceeding  collateral  to  it  when  in  the 
best  interest  of  the  Government  to  do  so. 

It  is  important  for  suspending  and 
debaiTring  officials  to  use  balance  and 
sound  business  judgment  in 
ascertaining  whether  to  use  suspension 
and  debarment  to  address  a  matter. 
Where  other  administrative  remedies 
are  available,  such  as  disallowing  costs 
or  recovery  of  simis  by  set-off,  filing  of 
civil  claims,  or  various  contractual  or 
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audit  options  exist,  the  suspending  or 
debarring  official  should  consider 
whether  those  remedies  may  be  more 
appropriate  under  the  circiunstances,  or 
whether  to  await  the  outcome  of  those 
procedures  before  using  the  suspension 
or  debarment  option. 

Covered  transactions  and  principals. 
While  much  of  the  NCR  is  drafted  in 
terms  of  an  "award"  being  made  by  the 
Government  or  a  participant,  it  is 
important  to  note  that  the  concept  of 
covered  transactions  is  much  broader 
than  relationships  or  benefits  that  are 
conferred  through  traditional  vehicles 
such  as  grants,  cooperative  agreements, 
direct  loans,  or  contracts  and 
subcontracts  under  them.  Loan 
guarantees,  technical  assistance, 
approvals,  some  licenses  and  other 
privileges  or  events,  not  necessarily 
involving  an  award  of  money,  are 
covered  transactions.  Where  money  is 
part  of  the  equation,  the  direct  or 
indirect  natiue  of  a  participant's  cost 
does  not  govern  whether  the  transaction 
is  a  "covered  transaction."  This  is 
because  many  critical  services,  such  as 
professional  fees  for  legal,  accounting, 
engineering  and  other  services  may  be 
charged  as  an  indirect  cost  to  the 
nonprocurement  transaction,  but  the 
services  of  that  individual  or  entity  are 
still  critical  to  performance.  For    - 
example,  an  accoiuitant  pr  accounting 
firm  that  is-debarred  for  misconduct 
may  be  meligible  to  perform  audit 
services  for  a  grantee  under  a  covered 
transaction  even  though  the  accounting 
services  are  to  be  charged  by  the 
participant  as  an  indirect  cost  to  its 
grant. 

Even  w;here  a  participant  provides 
services  under  a  covered  transaction 
that  is  being  serviced  by  a  volimteer 
who  has  been  suspended  or  debarred, 
the  prohibition  on  the  participant's  use 
of  that  volimteer  in  the  capacity  of  a 
principal  will  apply  to  the  covered 
transaction. 

Where  the  NCR  is  otherwise  silent, 
each  agency  may  describe  in  its  own 
rule  those  special  transactions  it  regards 
as  "covered  transactions,"  and  the 
services  that  when  performed  on  behalf 
of  a  participant  are  those  of  a 
"principal."  Failiue  to  do  so  may  limit 
the  agency's  ability  to  apply  the 
person's  exclusion  to  or  within  the 
transaction. 

Jurisdiction  to  debar  versus  the  effect 
of  debarment.  It  is  important  to  separate 
the  questions'.  "Who  may  an  agency 
suspend  or  debar?"  and  "What  is  the 
excluded  person  suspended  or  debarred 
from?"  The  definition  of  "person"  in 
section  985  and  the  authority  stated 
imder  section  135  of  this  rule  answer 
the  first  question.  An  agency  may 


suspei  d  or  debar  any  individual  or 
entity  hat  may  reasonably  be  expected 
to  be  involved  in  a  covered  transaction. 
The  authority  to  take  action  against  any 
person  that  may  be  "  *   *   *  reasonably 
expect  3d  to  be  involved  in  a  covered 
transa(  tion,"  is  not  intended  to  operate 
as  a  lii  litation  on  an  agency's  ability  to 
protec  itself.  On  the  contrary,  this  rule 
gives  a  gencies  broad  authority  to  take 
action  to  protect  public  programs 
against  any  individual  or  entity  that 
presents  a  rational  business  risk  to  the 
Goveniment's  nonprociuement 
programs.  The  answer  to  the  second 
question  is  that  the  suspended  or 
debarred  person  is  excluded  from  being 
a  prinoipal  or  participant  in  any 
nonprocurement  covered  transaction 
that  isnot  exempt  from  coverage  under 
the  NCR  (see  section  215).  Federal 
agencies  can  freely  enter  into  exempt 
transachions  without  checking  the  EPLS, 
collecting  certifications  or  assiuances, 
or  conditioning  the  award  upon  non- 
debarnlent  or  suspension.  Transactions 
that  are  exempt  from  coverage  include 
entitle  nents  such  as  certain  social 
securit  y,  disability,  or  welfare  benefits, 
etc.  Ex  jmpt  transactions  also  include 
benefit  s  a  person  receives  that  are 
incidei  ital  in  nature,  such  as  benefits 
flowin  [  to  sellers  of  a  primary  residence 
when  tie  sale  is  financed  by  an  FHA 
loan,  Of  benefits  that  occur  as  a  result 
of  nori^al  government  operations,  such 
as  insif'ance  on  deposits  in  Federal 
banks,  use  of  the  postal  services,  and 
public  use  of  national  parks  and 
recreation  areas.  It  is  important  for 
agencies  to  distinguish  when  a 
benefidiary  of  a  transaction  is  an 
intended  beneficiary  (not  necessarily 
the  principal  or  primary  beneficiary) 
and  wken  a  person  is  an  incidental 
benefii  iary. 

An  a  jency  is  not  precluded  fi-om 
suspen  ding  or  debarring  any  person  just 
because  that  person  happens  to  be  a 
participant  in  one  of  these  non-covered 
transac  tions.  Indeed,  an  agency  may 
even  si  ispend  or  debar  that  person  for 
misconduct  that  occius  during 
perfontiance  of  one  of  those  exempt  or 
non-coivered  transactions,  e.g.,  engaging 
in  mai  fraud,  or  violating  an 
enviro  imental  permit. 

Seriiius  violations  of  health,  safety 
and  en  vironmental  laws  and 
regulai  ions.  Although  the  causes  for 
debam  lent  do  not  specifically  identify 
by  nan  e  various  violations  that  threaten 
the  hes  1th  and  safety  of  workers  or 
threate  a  the  environment,  serious 
violati  »ns  of  these  laws  and  regulations 
have  a  ways  been  subject  to  suspension 
or  debi  rment  under  several  provisions, 
includ  ng  section  305(a)(4)  and/or  (d)  of 
the  NC  I  (now  section  800(a)(4)  and/or 


(d)).  y4ny  violation  of  law,  regulation  or 
agreement;  or  any  conduct,  failure  to 
perform  or  other  event  that  seriously 
threatens  a  Federal  nonprociuement  or 
procurement  activity,  is  subject  to 
potential  suspension  and  debarment 
under  this  rule.  On  December  27,  2001, 
the  Federal  Acquisition  Regulatory 
Council  issued  a  final  rule  (see  66  FR 
66986-66990],  revoking  the  December 
20,  2000  amendments  to  the  FAR  that 
included,  among  other  things,  a 
contractor's  health,  safety  and 
environmental  record  in  the  contract 
officer's  pre-award  responsibility 
review.  In  so  doing,  the  FAR  Council 
acknowledged  that  the  Govemmentwide 
suspension  and  debarment  system  is  the 
most  effective  and  appropriate  forum  to 
address  serious  concerns  about  a 
contractor's  or  participant's 
responsibility  for  violations  of  this 
nature. 

Transactions  in  foreign  countries.  The 
prohibitions  against  using  suspended  or 
debarred  persons  in  covered 
transactions  applies  equally  to 
transactions  entered  info  by  Federal 
agencies  or  participants  in  foreign 
countries.  So  long  as  the  transaction  is 
one  involving  U.S.  Executive  branch 
resources  or  benefits,  the  protection 
afforded  by  the  exclusion  applies  no 
matter  where  the  covered  transaction 
occurs.  The  state  or  country  of 
incorporation,  registration,  or  principal 
place  of  business  of  an  excluded  entity 
is  irrelevant  to  its  coverage.  The 
prohibition  would  not  apply,  however, 
if  the  transaction  is  exempt  because  it  is 
an  award  to  a  foreign  government  entity 
as  described  in  section  215(a). 

Lead  agency.  Lead  agency  is  not  a  , 
jurisdictional  concept.  It  is  an 
administrative  procedure  employed  by 
the  Federal  agencies  to  bring  efficiency, 
focus  and  coordination  of  resources  to 
bear  on  any  matter  which  may  touch  the 
interests  and  expertise  of  several 
agencies.  A  respondent  has  no  right  to 
have  any  particular  agency  act  as  lead 
agency  in  a  suspension  or  debarment 
action.  While  section  620  of  this  rule 
allows  for  agencies  to  coordinate  their 
interests  and  select  a  lead  agency, 
failiue  to  do  so  does  not  invalidate  the 
actions  of  the  agency  that  handles  the 
matter.  The  ISDC,  under  its  authority  in 
sections  4  and  5  of  E.O.  12549,  uses 
flexible  and  informal  procedures  to 
coordinate  actions  and  assist  in 
selecting  a  lead  agency. 

Submission  of  applications,  bids  and 
proposals  versus  award.  Questions  often 
arise  as  to  an  excluded  person's 
eligibility  to  submit  a  bid,  application  or 
proposal  for  or  under  a  covered 
transaction  where  the  bidder,  applicant 
or  offeror  expects  its  suspension  or 


Federal  Register /Vol.  68,  No.  228  /  Wednesday,  November  26.  2003 /Rule  and  Regulations      66543 


debarment  to  end  prior  to  the  award 
date.  The  NCR,  like  the  FAR,  precludes 
awards  to  excluded  persons.  Since 
eligibility  for  award  is  determined  at 
that  time,  in  most  procurement  and 
nonprocurement  transactions,  agencies 
often  accept  bids,  applications  or 
proposals  subject  to  an  eligibility 
determination  on  the  date  of  award. 
However,  this  rule  does  not  require  that 
agencies  do  so.  Each  agency  must 
determine  for  itself  whether  to  accept  or 
consider  bids,  applications  or  offers 
submitted  by  an  excluded  person  when 
there  is  a  possibility  that  an  exclusion 
may  end  or  be  removed  before  the  date 
of  award.  There  may  be  little  danger  in 
considering  these  submissions  where  it 
is  clear  from  the  EPLS  that  a  debarment 
will  end  on  a  date  certain.  However, 
where  a  suspension  is  in  place,  or  the 
debarred  person  is  anticipating  a 
favorable  ruling  on  a  petition  for  early 
reinstatement  prior  to  award,  caution  is 
advised.  In  any  event,  it  is  the 
prerogative  of  the  awarding  agency  to 
decide  whether  and  under  what 
conditions  it  will  accept  or  consider 
bids,  applications  or  proposals  under 
these  circumstances. 

What  constitutes  a  liew  "award?" 
Once  a  person  is  excluded  imder  this 
rule,  it  is  important  to  note  that  the 
exclusion  applies  to  awards  or 
transactions  entered  into  on  or  after  the 
date  of  the  exclusion.  Because  of  the 
varying  types  of  agreements  and 
contracts  diat  may  exist,  it  is  not  always 
easy  to  determine  whether  a  transaction 
is  part  of  an  existing  award  or  if  it  is  a 
new  award  subject  to  the  exclusion.  As 
a  rule  of  thumb,  if  the  transaction  in 
question  requires  the  approval  of  the 
party  awarding  the  transaction  or 
conferring  the  benefit,  the  transaction  is 
a  new  award,  and  subject  to  the 
prohibition  on  using  excluded  persons. 
If  the  transaction  is  part  of  a  larger 
agreement  and  the  legal  obligation  and 
authority  to  provide  goods  or  services 
are  already  in  place,  the  transaction  may 
be  regarded  as  a  preexisting  transaction. 
No-cost  time  extensions  under  existing 
awards  can  be  treated  as  part  of  the 
existiilg  award  at  the  option  of  the 
agency  granting  it. 

Evidence  of  misconduct  versus  mere 
suspicion.  Suspension  or  debarment 
may  not  be  imposed  upon  mere 
suspicion  of  misconduct.  While  the 
procedures  under  this  rule  do  not 
require  suspending  or  debarring  officials 
to  follow  formal  rules  of  evidence  in 
making  decisions,  they  require  that 
certain  standards  of  proof  of  misconduct 
be  met  in  order  to  suspend  or  debar  a 
j)erson.  These  standards  (adequate 
evidence  for  suspension  and 
preponderance  of  the  evidence  for 


debarment)  require  that  the  suspending 
or  debarring  official  base  his  or  her 
decision  on  an  appropriate  quality  of 
information,  according  to  the 
circiunstances  at  hand,  so  as  to  preclude 
suspending  or  debarring  a  person  on  the 
basis  of  empty  speculation  or  on  mere 
suspicion  of  wrongdoing. 

Suspension,  adequate  evidence  and 
immediate  need.  The  standard  for 
suspension  is  a  two  part  test.  First,  the 
suspending  official  must  have  adequate 
evidence  that  a  cause  for  debarment 
exists.  Second,  the  suspending  official 
must  conclude  that  immediate  action  is 
necessary  to  protect  Federal  interests.  In 
a  criminal  case,  the  adequate  evidence 
test  is  met  by  the  presence  of  an 
indictment  or  information.  Suspensions 
based  upon  evidence  other  than  an 
indictment  are  common  during  the 
course  of  an  investigation  when  the 
information  available  to  the  suspending 
official  is  sufficient  to  support  a 
reasonable  belief  that  an  act  or  omission 
has  occiured.  In  some  cases,  evidence 
may  be  made  available  to  the 
suspending  official  that  is  sensitive  to 
an  ongoing  investigation.  The 
suspending  official  may  have  to  review 
the  evidence  in  camera  and  be  luiable 
to  disclose  the  evidence  to  a  suspended 
respondent.  In  such  cases,  it  is  • 
important  that  the  suspension  notice 
contain  enough  information  so  that  the 
respondent  can  make  a  meaningful 
presentation  of  matters  in  opposition, 
since  a  fact-finding  proceeding  is  likely 
to  be  denied  to  resolve  material  facts  in 
dispute.  In  any  event,  the  record  must 
contain  the  evidence  that  was 
considered  in  issuing  the  suspension. 

Even  in  cases  where  an  indictment  is 
present,  the  suspending  official  must 
determine  that  immediate  action  is 
necessary  to  protect  Federal  interests 
before  imposing  a  suspension.  As  noted 
in  the  preamble  to  the  proposed  changes 
to  this  rule,  the  determination  of 
"immediate  need"  does  not  require  that 
the  suspending  official  issue  a  separate 
finding.  As  stated  by  the  court  in 
Coleman  American  Moving  Services, 
Inc.  V.  Weinberger,  716  F.  Supp.  1405 
(M.D.  Ala.  1989),  immediate  need  is  a 
conclusion  that  a  suspending  official 
may  draw  from  inferences  made  from 
the  facts  and  circiunstances  present.  In 
cases  of  serious  crimes  such  as  fraud 
against  the  Government,  or  criminal 
activity  that  threatens  the  health  and 
safety  of  individuals,  immediate  need 
may  be  obvious.  In  other  cases, 
however,  a  suspending  official's 
determination  of  immediate  need  may 
not  be  as  clear.  It  is,  therefore,  important 
that  the  suspending  official's  record  be 
sufficient  for  a  reviewing  court  to 
ascertain  why  immediate  action  was 


deemed  prudent.  In  this  regard  the  term 
"inunediate"  does  not  connote  that 
future  misconduct,  loss,  or  injiuy  is 
probable.  A  suspending  official  may 
conclude  that  immediate  action  is 
needed  based  on  what  a  reasonably 
prudent  business  person  would  be 
expected  to  do  given  the  risk  potential 
under  the  circiunstances. 

It  is  also  important  to  note  that  the 
standard  of  evidence  for  issuing  ^ 
suspension  does  not  change  merely 
because  the  respondent  contests  the 
action  and  is  able  to  marshal  some 
information  that  conflicts  with 
information  the  Government  has 
provided  to  the  suspending  official.  In 
cases  where  an  investigation  is  still 
underway,  particularly  when  fact- 
finding is  not  to  be  conducted  at  Ihe 
request  of  the  prosecuting  officials,  the 
suspending  official  must  be  careful  not 
to  apply  the  debarment  standard  of 
preponderance  of  the  evidence  when 
deciding  whether  to  continue  the 
suspension.  To  do  so  would  place  the 
Government  at  a  disadvantage  and  bring 
the  suspension  decision  out  of  context 
with  its  goal  of  temporary  protection 
pending  the  outcome  of  an  investigation 
or  legal  proceedings.  Unless  the 
respondent  is  able  to  nullify  the 
evidentiary  basis  for  the  suspension 
without  regard  to  resolving  disputed 
material  facts,  the  Government's 
evidence  may  remain  adequate  to 
support  the  action.  However,  a 
respondent  may  still  attempt  to  have  a 
suspension  removed  by  addressing  the 
Government's  immediate  interests  that 
are  at  risk.  If  the  respondent  can 
demonstrate  that  the  respondent  has 
taken  protective  action  to  eliminate,  or 
reduce  to  an  acceptable  level,  the 
Government's  risk  pending  completion 
of  the  investigation  or  legal  proceedings, 
the  suspending  official  may  terminate  a 
suspension  even  though  there  is 
adequate  evidence  to  support  a 
suspension. 

Impact  Analysis — Executive  Order 
12866 

The  participating  agencies  have         '^- 
examined  the  economic  implications  of 
this  final  rule  as  required  by  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions. 


indudiog:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affectinjg 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues. 

Although  the  participating  agencies 
have  determined  that  this  final  rule  does 
not  meet  the  economic  significance 
threshold  of  $100  million  effect  on  the 
economy  in  any  one  year  under  Section 
3(f)(1),  the  Office  of  Management  and 
Budget  has  reviewed  this  final  rule  as  a 
significant  regulatory  action  under  the 
ExecutiveOrder. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each 
rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
entities. 

The  participating  agencies  certify  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  This  rule  addresses  Federal 
agency  procedures  for  suspension  and 
debarment.  It  clarifies  current 
requirements  \mder  the 
Nonprocurement  Common  Rule  for 
Debarment  and  Suspension  by 
reorganizing  information  and  presenting 
that  information  in  a  plain  language, 
question-and-answer  format. 

C  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(Pub.  L.  104—4)  requires  agencies  to 
prepare  several  analjrtic  statements 
before  proposing  any  rule  that  may 
result  in  annual  expenditiu^s  of  $100 
million  by  State,  local,  Indian  Tribal 
governments  or  the  private  sector.  Since 
this  rule  does  not  result  in  expenditures 
of  this  magnitude,  the  participating 
agencies  certify  that  such  statements  are 
not  necessary. 

D.  Paperwork  Reduction  Act 

The  participating  agencies  certify  that 
this  rule  does  not  impose  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35). 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enfbrcement 
Fairness  Act  of  1996,  (5  U.S.C.  804). 
This  rule  will  not:  Result  in  an  annual 
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efiiect  I  m  the  economy  of  $100  million 
or  moi  e;  result  in  an  increase  in  cost  or 
pricesj  or  have  significant  adverse 
effects|  on  competition,  employment, 
investinent,  productivity,  innovation,  or 
on  the!  ability  of  United  States-based 
complies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

F.  Exei  nitive  Order  13132:  Federalism 

Thi^  rule  will  not  have  substantial 
direct  feffects  on  the  States,  on  the 
relatiohship  between  the  national 
goven|ment  and  the  States,  or  on  the 
distribkition  of  power  and 
responsibilities  among  the  various 
levels  bf  government.  Therefore,  in 

ice  with  section  6  of  Executive 
L3132,  the  participating  agencies 
stermined  that  this  rule  does  not 
icient  federalism  implications 
[ant  the  preparation  of  a 
ism  summary  impact  statement. 

Text  of  the  Final  Common  Rules 

The 
appeal 

1 
follow  > 


text  of  the  final  common  rules 
below: 
[Pfert/Subpart] is  revised  to  read  as 


[PART 

SUBP  lRT]_GOVERNMENTWIDE 
DEBA  )MENT  AND  SUSPENSION 
(NONt  ROCUREMENT) 


_.25 
_.50 

.75 


iow  is  this  part  organized? 
low  is  this  part  written? 
Do  terms  in  this  part  have  special 
me  mings? 

Subpai  I  A— General 

_.100    What  does  this  part  do? 

.105    Does  this  part  apply  to  me? 

.110    What  is  the  purpose  of  the 

noi  iprocurement  debarment  and 

su!  pension  system? 
.115    How  does  an  exclusion  restrict  a 

pel  son's  involvement  in  covered 

tra  isactions? 
120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

trail  saction? 
_.125    Does  an  exclusion  under  the 

no]  iprocurement  system  affecta  person's 

elifibility  for  Federal  procurement 

contracts? 
.130  I  Does  exclusion  under  the  Federal 

prqcurement  system  affett  a  person's 

eli|  ibility  to  participate  in 

noi  iprocurement  transactions? 
.135    May  the  (Agency  noim]  exclude  a 

pel  son  who  is  not  currently  participating 

in  1 1  nonprocurement  transaction? 
__.140    How  do  I  know  if  a  person  is 

ex<  luded? 
.145    Does  this  part  address  persons  who 

arodisqualified,  as  well  as  those  who  are 

axauded  from  nonprocurement 

transactions? 

Subpail  B— Covered  Transactions 

.200    What  is  a  covered  transaction? 


_.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
.210    Which  nonprocurement  transactions 

are  covered  transactions? 
.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 
.  transaction? 

Subpart  C— Reaponalbllttles  of  Participants 
Regarding  Tranaactlons 

Doing  Business  With  Other  Persons 

.300    What  must  I  do  before  I  enter  into  a 

covered  transaction  with  another  person 

at  the  next  lower  tier? 
.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  imder  a 

covered  transaction? 
.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information— Primary  Tier 
Participants 

.335    What  information  must  I  provide 

before  entering  into  a  covered 
transaction  with  the  (Agency  noun]? 

__.340    If  I  disclose  imfavorable  information 

required  under  § .335,  will  I  be 

prevented  from  participating  in  the 
transaction? 

^.345    What  happens  if  I  fail  to  disclose  the 
information  required  tmder  § .335? 

_.350    What  must  I  do  if  I  learn  of  the 

information  required  under  § .335  alter 

entering  into  a  covered  tremsaction  with 
the  [Agency  noim]? 

Disclosing  Information — ^LowerTier 
Participants 

.355    What  information  must  I  provide  to 

a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant?  r  • 

_.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  § .355? 

_.365    What  must  I  do  if  I  learn  of 

information  required  under  § .355  after 

entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

SubpartP    Reaponaibilitlea  of  [Agency 
adjective]  OfHclala  Regarding  Transactions 

.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

^,.410    May  I  approve  a  participant's  use  of 
the  services  of  an  excluded  person? 
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-415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 
after  I  enter  into  a  covered  transaction? 

-420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 
lower  tier? 

-425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 

-430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 

-435    What  must  I  require  of  a  primary  tier 

participant? 

_.440     [Reserved]    ■ 

.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 
with  an  excluded  or  disqualified  person? 

__.450    What  action  may  I  take  if  a  primary 
tier  participant  fails  to  disclose  the 
information  required  under  § .335? 

__.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 

information  required  under  § .355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
_.505    Who  uses  the  EPLS? 
_.510    Who  maintains  the  EPLS? 
-515    What  specific  information  is  in  the 

EPLS? 
-520    Who  places  the  information  into  the 

EPLS? 
.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
_.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

.600    How  do  suspension  and  debarment 

actions  start? 
-605    How  does  suspension  differ  from 

debarment? 
.610    What  procedures  does  the  (Agency 

noim]  use  in  suspension  and  debarment 

actions? 
_.615    How  does  the  [Agency  noun]  notify 

a  person  of  a  suspension  or  debarment 

action? 
-620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
.625    What  is  the  scope  of  a  suspension  or 

debarment? 
-630    May  the  [Agency  noun]  impute 

conduct  of  one  person  to  another? 
-635    May  the  [Agency  noun]  settle  a 

debarment  or  suspension  action? 


.640    May  a  settlement  include  a 

voluntary  exclusion? 
.645     Do  other  Federal  agencies  know  if 

the  [Agency  noun]  agrees  to  a  voluntary 

exclusion? 

Sut>part  G— Suspension 

_   .700    When  may  the  suspending  official 

issue  a  suspension? 
.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 

-710    When  does  a  suspension  take  effect? 

.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 

.720    How  may  I  contest  a  suspension? 

-725     How  much  time  do  I  have  to  contest 

a  suspension? 
.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
-735    Under  what  conditions  do  I  get  an 

additional  opportimity  to  challenge  the 

facts  on  which  the  suspension  is  based? 

.740    Are  suspension  proceedings  formal? 

.745    How  is  fact-finding  conducted? 

.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
.755     When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
_.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

_.800    What  are  the  causes  for  debarment? 
.805     What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
_.810    When  does  a  debarment  take  effect? 
.815    How  may  I  contest  a  proposed 

debarment? 
_.820    How  much  time  do  I  have  to  contest 
'       a  proposed  debarment? 
^.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
-830    Under  what  conditions  do  I  get  an 

additional  opportimity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 

.835    Are  debarment  proceedings  formal? 

_.840    How  is  fact-finding  conducted? 
.845    What  does  the  delrarring  official 

consider  in  deciding  whether  to  debar 

me? 
.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 


.860    What  factors  may  influence  the 

debarring  official's  decision? 
_.865    How  long  may  my  debarment  last? 
_.870    When  <lo  I  know  if  the  debarring 

official  debars  me? 
_  .875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— DeflnMons 

.900    Adequate  evidence. 

_.905    Affiliate. 

.910    Agency. 

_.915    Agent  or  representative. 
_.920    Civil  judgment. 

.925    Conviction. 

_.930    Debarment. 

.935    Debarring  official. 

_.940    Disqualified. 

.945    Excluded  or  exclusion. 

_.950    Excluded  Parties  List  System. 

.955    Indictment. 

.960    Ineligible  or  ineligibility. 

.965    Legal  proceedings. 

.970    Nonprocurement  transaction. 

_.975    Notice. 

_.980    Participant. 

_.985    Person. 

_  .990    Preponderance  of  the  evidence. 

_.995    Principal. 

_.1000    Respondent. 

_.1005     State. 

.1010    Suspending  official. 

.1015    Suspension. 

_.1020    Voluntary  exclusion  or  volimtarily 
excluded. 

Subpart  J    [Reserved] 

Appendix  to  Part — Covered  Transactioiis 

Authority:  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327;  E.O.  12549,  3  CFR,  1986  Comp., 
p.  189;  E.O.  12689.  3  CFR,  1989  Comp.,  p 
.235. 

§_^    How  Is  this  part  organized? 

(a)  This  part  is  subdivided  into  ten 
subparts.  Each  subpart  contains 
information  related  to  a  broad  topic  or 
specific  audience  with  special 
responsibilities,  as  shown  in  the 
following  table: 


In  subpart 


A 
B 

C 
D 

E 

F 
G 
H 
I  , 
J. 


You  wJH  find  provisions  related  to  . 


general  infonmation  about  this  rule. 

the  types  of  [Agency  adjective]  transactions  that  are  covered  by  the  Govemmentwide  nonprocurement  suspen- 
sion and  debarment  system. 

the  responsitNlities  of  persons  wtro  participate  In  covered  transactions. 

the  responsibHities  of  [Agency  adjective]  officials  who  are  authorized  to  enter  into  covered  transactions. 

the  responsibilities  of  Federal  agencies  for  the  Excluded  Parties  Ust  System  (Disseminated  by  the  General  Serv- 
ices Administratk>n). 

the  general  principles  governing  suspension,  debarment,  voluntary  exclusion  and  settlement. 

suspension  actions. 

determent  actions. 

defirtitions  of  terms  used  in  this  pad. 

[Resen/ed] 
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(b)  The  following  table  shows  which 
subparts  may  be  of  special  interest  to 
you,  depending  on  who  you  are: 


If  you  are .  .  . 

Seesub- 
part(s) .  .  . 

(1)  a  participant  or  principal 

A.  B,  C,  and  1. 

in  a  nonprocurement  trans- 

action. 

(2)  a  respondent  in  a  suspen- 

A. B.  F.  G  and 

sion  action. 

1. 

(3)  a  respondent  in  a  debar- 

A. B.  F,  H  and 

ment  action. 

1. 

(4)  a  suspending  official 

A,  8.  D,  E.  F. 

Gandl. 

(5)  a  det>arring  official 

A.  B.  D,  E,  F. 

Handl. 

(6)  a  (n)  (Agency  adjective] 

A,  B,  D,  E  and 

official  autfxmzed  to  enter 

1. 

into  a  covered  transaction. 

(7)  Reserved  

J. 

f_.50    How  Is  tilis  part  written? 

(a)  This  part  uses  a  "plain  language" 
fonnat  to  make  it  easier  for  the  general 
public  and  business  community  to  use. 
The  section  headings  and  text,  often  in 
the  form  of  questions  and  answers,  must 
be  read  together. 

(b)  Pronoims  used  within  this  part, 
such  as  "I"  J&id  "you,"  change  from 
subpart  to  subpart  depending  on  the 
audience  being  addressed.  The  pronoun 
"we"  always  is  the  (Agency  noim]. 

(c)  The  "Covered  Transactions" 
diagram  in  the  appendix  to  this  part 
shows  the  levels  or  "tiers"  at  which  the 
(Agency  noim]  enforces  an  exclusion 
imder  this  part. 

S  _.75    Do  tmns  In  this  part  have  special 
nwanings? 

This  part  uses  terms  throughout  the 
text  that  have  special  meaning.  Those 
terms  are  defined  in  Subpart  1  of  this 
part.  For  example,  three  important  terms 
are — 

(a)  Exclusion  or  excluded,  which 
refers  only  to  discretionary  actions 
taken  by  a  suspending  or  debarring 
official  under  this  part  or  the  Federal 
Acquisition  Regulation  (48  CFR  part  9, 
subpart  9.4); 

(b)  Disqualification  or  disqualified, 
which  refers  to  prohibitions  under 
specific  statutes,  executive  orders  (other 
than  Executive  Order  12549  and 
Executive  Order  12689),  or  other 
authorities.  Disqualifications  frequently 
are  not  subject  to  the  discretion  of  an 
agency  official,  may  have  a  different 
scope  than  exclusions,  or  have  special 
conditions  that  apply  to  the 
disqualification;  and 

(c)  Ineligibility  or  ineligible,  which 
generally  refers  to  a  person  who  is  either 
excluded  or  disqualified. 


Subpc  rt  A— General 

S^.IOi    What  does  this  part  dp? 

This  part  adopts  a  govemmentwide 
systen  of  debarment  and  suspension  for 
(Agem  y  adjective]  nonprocurement 
activit  es.  It  also  provides  for  reciprocal 
exclus  on  of  persons  who  have  been 
excluded  under  the  Federal  Acquisition 
RegiUa  tion,  and  provides  for  the 
consol  dated  listing  of  all  persons  who 
are  ex(  luded,  or  disqualified  by  statute, 
execut  ve  order,  or  other  legal  authority. 
This  p  irt  satisfies  the  requirements  in 
sectioi  3  of  Executive  Order  12549, 
"Debai  ment  and  Suspension"  (3  CFR 
1986  Cjomp.,  p.  189).  Executive  Order 
12689,  "Debarment  and  Suspension"  (3 
CFR  1!  89  Comp.,  p.  235)  and  31  U.S.C. 
6101  n  Dte  (Section  2455,  Public  Law 
103-3!  5, 108  Stat.  3327). 

§  _  .1 0!     Does  this  part  apply  to  me? 

Port  ons  of  this  part  (see  table  at 
§ .25  b))  apply  to  you  if  you  are  a(n) — 

(a)  P  arson  who  has  been,  is,  or  may 
reason  ibly  be  expected  to  be,  a 
partici  jant  or  principal  in  a  covered 
transai  tion; 

(b)  F  espondent  (a  person  against 
whom  the  [Agency  noun]  has  initiated 

deba  ment  or  suspension  action); 
i  Lgency  adjective]  debarring  or 

official;  or 
[^gency  adjective]  official  who  is 
author  zed  to  enter  into  covered 
transac  tions  with  non-Federal  parties. 

§_  .11Q    What  is  the  purpose  Of  the 
nonprocurement  debarment  and 
suspension  system? 

(a)  "rt)  protect  the  public  interest,  the 
Federal  Government  ensures  the 
integrity  of  Federal  programs  by 
conducting  business  only  with 
responsible  persons. 

(b)  A  Federal  agency  uses  the 
nonpn  curement  debarment  and 
susper  5ion  system  to  exclude  from 
Federa  programs  persons  who  are  not 
presen  ly  responsible. 

(c)  A  n  exclusion  is  a  serious  action 
that  a  ]  'ederal  agency  may  take  only  to 
protecl  the  public  interest.  A  Federal 
agency  may  not  exclude  a  person  or 
comm(  dity  for  the  piuposes  of 
punish  ment. 

§  _.11 !     How  does  an  exclusion  restrict  a 
personiB  Involvement  In  covered 
transaclions? 

With  the  exceptions  stated  in 
§§  _.l  20,      .315,  and      .420,  a  person 
who  is  excluded  by  the  [Agency  norni] 
or  any  other  Federal  agency  may  not: 

(a)  B  3  a  participant  in  a(n)  [Agency 
adjectii^e]  transaction  thatjs  a  covered 
transac  tion  imder  subpart  B  of  this  part; 

(b)  B  B  a  participant  in  a  transaction  of 
any  ot  er  Federal  agency  that  is  a 


a 

(c)l 
sus 

(d) 


ipcE  ding  I 
d)  [i  Veenc 


covered  transaction  tmder  that  agency's 
regulation  for  debarment  and 
suspension;  or 

(c)  Act  as  a  principal  of  a  person 
participating  in  one  of  those  covered 
transactions. 

S_.120    May  we  grant  an  exception  to  let 
an  excluded  person  participate  In  a  covered 
transaction? 

(a)  The  (Agency  head  or  designee] 
may  grant  an  exception  permitting  an 
excluded  person  to  participate  in  a 
particular  covered  transaction.  If  the 
[Agency  head  or  designee]  grants  an 
exception,  the  exception  must  be  in 
writing  and  state  the  reason(s)  for 
deviating  irom  the  govemmentwide 
policy  in  Executive  Order  12549. 

(b)  An  exception  granted  by  one 
agency  for  an  excluded  person  does  not 
extend  to  the  covered  transactions  of 
another  agency.  - 

§  _.1 25    Does  an  exclusion  under  the 
nonprocurement  system  affect  a  person's 
eligibility  for  Federal  procurement 
contracts? 

If  any  Federal  agency  excludes  a 
person  under  its  nonprocurement 
common  rule  on  or  after  August  25, 
1995,  the  excluded  person  is  also 
ineligible  to  participate  in  Federal 
procurement  transactions  under  the 
FAR.  Therefore,  an  exclusion  under  this 
part  has  reciprocal  effect  in  Federal 
procmement  transactions.  ^ 

§  _.1 30    Does  exclusion  under  the  Federal 
procurement  system  affect  a  person's 
eligibility  to  perticlpate  In  nonprocurement 
transactions? 

If  any  Federal  agency  excludes  a 
person  under  the  FAR  on  or  after 
August  25, 1995,  the  excluded  person  is 
also  ineligible  to  participate  in 
nonprocurement  covered  transactions 
under  this  part.  Therefore,  an  exclusion 
under  the  FAR  has  reciprocal  effect  in 
Federal  nonprocurement  transactions. 

§  _.1 35  May  the  [Agency  noun]  exclude  a 
person  who  Is  not  currently  participating  In 
a  nonprocurement  transaction? 

Given  a  cause  that  justifies  an 
exclusion  under  this  part,  we  may 
exclude  any  person  who  has  been 
involved,  is  ciurently  involved,  or  may 
reasonably  be  expected  to  be  involved 
in  a  covered  transaction. 

§_.140    How  do  I  know  If  a  person  Is 
excluded? 

Check  the  Excluded  Parties  List 
System  (EPLS)  to  determine  whether  a 
person  is  excluded.  The  General 
Services  Administration  (GSA) 
maintains  the  EPLS  and  makes  it 
available,  as  detailed  in  subpart  E  of  this 
part.  When  a  Federal  agency  takes  an 
action  to  exclude  a  person  under  the 
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nonprocaireinent  or  procurement 
debarment  and  suspension  system,  the 
agency  enters  the  information  about  the 
excluded  person  into  the  EPLS. 

i_.145    DoM  this  part  addcaMparaora 
who  ara  diaquaiifiad,  aa  wall  aa  Ifioaa  who 
are  axchidad  from  nonprocuramant 
tranaactlona? 

Except  if  provided  for  in  Subpart  J  of 
this  part,  this  part — 

(a)  Addresses  disqualified  persons 
only  to — 

(1)  Provide  for  their  inclusion  in  the 
EPLS;  and 

(2)  State  responsibilities  of  Federal 
agencies  and  participants  to  check  for 
disqualified  persons  before  entering  into 
covered  transactions. 

(b)  Does  not  specify  the — 

(1)  [Agency  adjective]  transactions  for 
which  a  disqualified  person  is 
ineligible.  Those  transactions  vary  on  a 
case-by-case  basis,  because  they  depend 
on  the  language  of  the  specific  statute, 
Executive  order,  or  regulation  that 
caused  the  disqualification; 

(2)  Entities  to  which  the 
disqualification  applies;  or 

(3)  Process  that  the  agency  uses  to 
disqualify  a  person.  Unlike  exclusion, 
disqualification  is  fi«quently  not  a 
discretionary  action  that  a  Federal 
agency  takes. 

Subpart  B— Covered  Transactions 

§_.200    Whatis a eovared transaction? 

Atovered  transaction  is  a 
nonprociirement  or  prociu«ment 
transaction  that  is  subject  to  the 
prohibitions  of  this  part.  It  may  be  a 
transaction  at — 

(a)  The  primary  tier,  between  a 
Federal  agency  and  a  person  (see 
appendix  to  this  part);  or 

Cb)  A  lower  tier,  between  a  participant 
in  a  covered  transaction  and  another 
person. 

§_-205    Why  Is  It  important  if  a  particular 
transaction  is  a  eovared  transaction? 

The  importance  of  a  covered 
transaction  depends  upon  who  you  are. 

(a)  As  a  participant  in  the  transaction, 
you  have  the  responsibilities  laid  oijt  in 
Subpart  C  of  this  part.  Those  include 
responsibilities  to  the  person  or  Federal 
agency  at  the  next  higher  tier  from 
whom  you  received  Uie  transaction,  if 
any.  They  also  include  responsibilities 
if  you  subsequently  enter  into  other 
covered  transactions  with  persons  at  the 
next  lower  tier. 

(b)  As  a  Federal  official  who  enters 
into  a  primary  tier  transaction,  you  have 
the  responsibilities  laid  out  in  subpart  D 
of  this  part. 

(c)  As  an  excluded  person,  you  may 
not  be  a  participant  or  principal  in  the 
transaction  luiless — 


(1)  The  person  who  entered  into  the 
transaction  with  you  allows  you  to 
continue  your  involvement  in  a 
transaction  that  predates  yova 

exclusion,  as  permitted  imder  § .310 

or§ .415;  or 

(2)  A(n)  [Agency  adjective]  official 
obtains  an  exception  from  the  [Agency 
head  or  designee]  to  allow  you  to  be 
involved  in  the  transaction,  as  permitted 
under  § .120. 

f_-210    Which  nonprocuramant 
tranaactlons  are  covarad  transactions? 

All  nonprocurement  transactions,  as 

defined  in  § .970,  are  covered 

transactions  unless  hsted  in  § .215. 

(See  appendix  to  this  part.) 

S  _-21 5    Which  nonprocuramant 
transactions  are  not  covarad  transactions? 

The  following  types  of 
nonprocurement  transactions  are  not 
covered  transactions: 

(a)  A  direct  award  to — 

(1)  A  foreign  government  or  foreign 
governmental  entity; 

(2)  A  public  international 
organization; 

(3)  An  entity  owned  (in  whole  or  in 
part)  or  controlled  by  a  foreign 
government;  or 

(4)  Any  other  entity  consisting  wholly 
or  partially  of  one  or  more  foreign 
governments  or  foreign  governmental 
entities. 

(b)  A  benefit  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted).  For 
example,  if  a  person  receives  social 
security  benefits  imder  the 
Supplemental  Security  bicome 
provisions  of  the  Social  Security  Act,  42 
U.S.C.  1301  et  seq.,  those  benefits  are 
not  covered  transactions  and,  therefore, 
are  not  affected  if  the  person  is 
excluded. 

(c)  Federal  employment. 

(d)  A  transaction  that  the  [Agency 
noxm]  needs  to  respond  to  a  national  or 
agency-recognized  emergency  or 
disaster. 

(e)  A  permit,  license,  certificate,  or 
similar  instnunent  issued  as  a  means  to 
regulate  public  health,  safety,  or  the 
environment,  imless  the  [Agency  noun] 
specifically  designates  it  to  be  a  covered 
transaction. 

(f)  An  incidental  benefit  that  results 
from  ordinary  governmental  operations. 

(g)  Any  other  transaction  if  tne 
application  of  an  exclusion  to  the 
transaction  is  prohibited  by  law. 

S  _-220    Are  any  procurement  contracta 
included  as  covered  transactions? 

(a)  Covered  transactions  imder  this 
part — 


(1)  Do  not  include  any  prociuement 
contracts  awarded  directly  by  a  Federal 
agency;  but 

(2)  Do  include  some  proctuement  ' 
contracts  awarded  by  non-Federal 
participants  in  nonprocurement  covered 
transactions  (see  appendix  to  this  part). 

(b)  Specifically,  a  contract  for  gCKxls 
or  services/is  a  covered  transaction  if 
any  of  the  following  applies: 

(1)  The  contract  is  awarded  by  a 
participant  in  a  nonprocurement 
transaction  that  is  covered  under 

§ .210,  and  the  amoimt  of  the  contract 

is  expected  to  equal  or  exceed  $25,000. 

(2)  The  contract  requires  the  consent 
of  a(n)  [Agency  adjective)  official.  In 
that  case,  the  contract,  regardless  of  the 
amoimt,  always  is  a  covered  transaction, 
and  it  does  not  matter  who  awarded  it. 
For  example,  it  could  be  a  subcontract 
awarded  by  a  contractor  at  a  tier  below 

a  nonprocurement  transaction,  as  shown 
in  the  appendix  to  this  part. 

(3)  The  contract  is  for  federally- 
required  audit  services. 

f_-225    HowdolknowHatranaactionln 
whicht  may  participate  la  a  covarad 
tranaactkMi? 

As  a  participant  in  a  transaction,  you 
will  know  that  it  is  a  covered 
transaction  because  the  agency 
regulations  governing  the  transaction, 
the  appropriate  agency  official,  or 
participant  at  the  next  higher  tier  who 
enters  into  the  transaction  with  you, 
will  tell  you  that  you  must  comply  with 
applicable  portions  of  this  part. 

Subpart  C— Aesponsiblltties  of 
Participants  Regarding  Transactions 

Doing  Business  With  Other  Persons 

|_.300    What  must  I  do  before  I  antar  Into 
a  covered  tranaaction  with  anoUiar  peraon 
at  the  next  lower  tier? 

When  you  enter  into  a  covered 
transaction  with  another  person  at  the 
next  lower  tier,  you  must  verify  that  the 
person  with  whom  you  intend  to  do 
business  is  not  excluded  or  disqualified. 
You  do  this  by: 

(a)  Checking  the  EPLS;  or 

(b)  Collecting  a  certification  from  that 
person  if  allowed  by  this  rule;  or 

(c)  Adding  a  clause  or  condition  to  the 
covered  transaction  with  that  person. 

f_.305    May  I  enter  Into  a  covarad 

transaction  wKh  an  excluded  or  diaquaiifiad 
peraon? 

(a)  You  as  a  participant  may  not  enter 
into  a  covered  transaction  with  an 
excluded  person,  unless  the  [Agency 
noun]  grants  an  exception  under  §_.  120. 

(b)  You  may  not  enter  into  any 
transaction  with  a  person  who  is 
disqualified  from  that  transaction. 
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unless  you  have  obtained  an  exception 
under  the  disqualifying  statute, 
Executive  order,  or  regulation. 

i_J10    WhatmustldolfaFMtonil 
agency  axeludas  a  person  wttti  wtwm  I  am 
alraady  doing  business  In  a  covarad 


(a)  You  as  a  participant  may  continue 
covered  transactions  with  an  excluded 
person  if  the  transactions  were  in 
existence  when  the  agency  excluded  the 
person.  However,  you  are  not  required 
to  continue  the  transactions,  and  you 
may  consider  termination.  You  should 
make  a  decision  about  whether  to 
terminate  and  the  type  of  termination 
action,  if  any,  only  after  a  thorough 
review  to  ensure  that  the  action  is 
proper  and  appropriate. 

(b)  You  may  not  renew  or  extend 
covered  transactions  (other  than  no-cost 
time  extensions)  with  any  excluded 
person,  unless  the  [Agency  noun]  grants 
an  exception  imder  § .120. 

f_J15    May  I  usa  the  sarvicas  of  an 
axciudad  parson  aa  a  principal  under  a 
covaiad  tranaactlon? 

(a)  You  as  a  participant  may  continue 
to  use  the  services  of  an  excluded 
person  as  a  principal  under  a  covered 
transaction  if  you  were  using  the 
services  of  that  person  in  the  transaction 
before  the  person  was  excluded. 
However,  you  are  not  required  to 
continue  using  that  person's  services  as 
a  principal.  You  should  make  a  decision 
about  whether  to  discontinue  that 
person's  services  only  after  a  thorough 
review  to  ensiue  that  the  action  is 
proper  and  appropriate. 

(b)'  You  may  not  begin  to  use  the 
services  of  an  excluded  person  as  a 
principal  under  a  covered  transaction 
unless  the  [Agency  noun]  grants  an 
exception  under  § .120. 

f_.320    Muall  verify  that  principals  of  my 
covered  transactions  are  eligible  to 
perUcipete? 

Yes,  you  as  a  participant  are 
responsible  for  determining  whether 
any  of  your  principals  of  your  covered 
transactions  is  excluded  or  disqualified 
from  participating  in  the  transaction. 
You  may  decide  the  method  and 
firequency  by  which  you  do  so.  You 
may,  but  you  are  not  required  to,  check 
XheEPLS. 

%_JS2S    What  fiappena  If  I  do  business 
wMh  en  excluded  person  in  a  covered 
tieiieecHon?  '^ 

If  as  a  participant  you  knowingly  do 
business  with  an  excluded  person,  we 
may  disallow  costs,  annul  or  terminate 
the  transaction,  issue  a  stop  work  order, 
debar  or  suspend  you,  or  take  other 
remedies  as  appropriate. 


§  _.33l     Wtwrt  rsquirements  must  I  pees 
down  1 1  persons  at  lower  tiers  with  wIkmh 
I  Intern  to  do  business? 

Befo  re  entering  into  a  covered 
transaction  with  a  participant  at  the 
next  lower  tier,  you  must  require  that 
particibant  to — 

(a)  C  }mply  with  this  subpart  as  a 
condit  on  of  participation  in  the 
transa(  tion.  You  may  do  so  using  any 

methoil(s),  unless  § .440  requires  you 

to  use  specific  methods. 

(b)  P  ass  the  requirement  to  comply 
with  tl  is  subpart  to  each  person  with 
whom  the  participant  enters  into  a 
covere  1  transaction  at  the  next  lower  " 
tier. 

Disclofing  Information — ^Primary  Tier 
Partic^ants 

§  .33^  What  Information  must  I  provide 
before  i  intering  into  a  covered  trensection 
Witt)  tfM  I  [Agency  noun]? 

Befo  re  you  enter  into  a  covered 
transac  tion  at  the  primary  tier,  you  as 
the  pa]  ticipant  must  notify  the  [Agency 
adjective]  office  that  is  entering  into  the 
transaqtion  with  you,  if  you  know  that 
ly  of  the  principals  for  that 
transaction: 
re  presently  excluded  or 
)ified; 

ive  been  convicted  within  the 
Ing  three  years  of  any  of  the 

offenses  listed  in  § .800(a)  or  had  a 

civil  jii  dgment  rendered  against  you  for 
one  of  iiose  offenses  within  that  time 
period 

(c)  A  re  presently  indicted  for  or 
othervM  ise  criminally  or  civilly  charged 
by  a  go  vemmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offense  s  listed  in  § .800(a);  or 

(d)  h  ave  had  one  or  more  public 
transac  tions  (Federal,  State,  or  local) 
termin  ited  within  the  preceding  three 
years  fi  )r  cause  or  default. 

§  _.34(     If  I  disclose  unfavorable 
Informi  tion  required  under  §_.335,  will  I  be 
prevent  sd  from  participeting  In  tlie 
transac  tion? 

As  a  primary  tier  participant,  your 
disclos  ure  of  unfavorable  information 
about  yourself  or  a  principal  under 

§ .33  5  will  not  necessarily  cause  us  to 

deny  y  aur  participation  in  the  covered 
transaqtion.  We  will  consider  the 
information  when  we  determine 
whether  to  enter  into  the  covered 
transadtion.  We  also  will  consider  any 
additional  information  or  explanation 
that  yob  elect  to  submit  with  the 
disclo9ed  information. 


§_.34! 
Infomu  tlon 

If  w« 
to  disclose 


What  happens  If  I  fall  to  disclose 
required  under  §_  ,335? 

later  determine  that  you  failed 
information  under  §     .335 


that  you  knew  at  the  time  you  entered 
into  the  covered  transaction,  we  may — 

(a)  Terminate  the  transaction  for 
material  feilure  to  comply  with  the 
terms  and  conditions  of  the  transaction; 
or 

(b)  Ptu-sue  any  other  available 
remedies,  including  suspension  and 
debarment. 

S_.350    What  must  I  do  If  I  learn  of 
Information  raquiiad  under  §_.335  efter 
entering  into  a  covered  tranaactlon  wNh  the 
[Agency  nounp 

At  any  time  after  you  enter  into  a 
covered  transaction,  you  must  give 
immediate  written  notice  to  the  [Agency 
adjective]  office  with  which  you  entered 
into  the  transaction  if  you  learn  either 
that— 

(a)  You  felled  to  disclose  information 
earlier,  as  required  by  § .335;  or 

(b)  Due  to  changed  circiunstances, 
you  or  any  of  the  principals  for  the 
transaction  now  meet  any  of  the  criteria 
in  §     .335. 

Disclosing  Information — Lower  Tier 
Participants 

§  _.355    What  Information  must  I  provide 
to  a  higher  tier  perttcipent  before  entering 
into  a  covered  trensection  with  that 
participant? 

Before  you  enter  into  a  covered- 
transaction  with  a  person  at  the  next 
higher  tier,  you  as  a  lower  tier 
participant  must  notify  that  person  if 
you  know  that  you  or  any- of  the 
principals  are  presently  excluded  or 
disqualified. 

§_.360    What  heppens  If  I  fall  to  disclose 
the  Information  required  under  S_.355? 

If  we.later  determine  that  you  failed 
to  tell  the  person  at  the  higher  tier  that 
you  were  excluded  or  disqualified  at  the 
time  you  entered  into  the  covered 
transaction  with  that  person,  we  may 
pursue  any  available  remedies, 
including  suspension  and  debarment. 

f_.3|55    Whet  muet  I  do  If  lleem  of 
informationjaquired  under  §_.355  after 
entering  Into  a  covered  transaction  with  a 
higher  tier  perttcipent? 

At  any  time  after  you  enter  into  a 
lower  tier  covered  transaction  with  a 
person  at  a  higher  tier,  you  must 
provide  immediate  written  notice  to  that 
person  if  you  learn  either  that — 

(a)  You  foiled  to  disclose  information 
earlier,  as  required  by  § .355;  or 

(b)  Due  to  changed  circiunstances, 
you  or  any  of  the  principals  for  the 
transaction  now  meet  any  of  the  criteria 
in  §     .355. 
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Subpart  D— Responsibilities  of 
[Agency  adjectivs]  Officials  Regarding 
Transactions 

§_.400    May  I  ent«r  Into  a  transaction  with 
an  excludad  or  dlsqualtfled  person? 

(a)  You  as  an  agency  official  may  not 
enter  into  a  covered  transaction  with  an 
excluded  person  unless  you  obtain  an 
exception  under  § .120. 

(b)  You  may  not  enter  into  any 
transaction  with  a  person  who  is 
disqualified  from  that  transaction, 
unless  you  obtain  a  waiver  or  exception 
imder  the  statute.  Executive  order,  or 
regulation  that  is  the  basis  for  the 
person's  disqualification. 

§__-405    May  i  enter  into  a  covered 
transaction  with  a  participant  If  a  principal 
of  ttw  transaction  is  excluded? 

As  an  agency  official,  you  may  not 
enter  into  a  covered  transaction  vdth  a 
participant  if  you  know  that  a  principal 
of  the  transaction  is  excluded,  unless 
you  obtain  an  exception  under  § .120. 

§  _  .41 0    May  I  approve  a  participant's  use 
of  tiw  services  of  an  excluded  person? 

After  entering  into  a  covered 
transaction  with  a  participant,  you  as  an 
agency  official  may  not  approve  a 
participant's  use  of  an  excluded  person 
as  a  principal  imder  that  transaction, 
unless  you  obtain  an  exception  under 
§_.120. 

§_.415    What  must  I  do  If  a  Federal 
agency  excludes  the  participant  or  a 
principal  after  I  enter  Into  a  covered 
transaction? 

(a)  You  as  an  agency  official  may 
continue  covered  transactions  with  an 
excluded  person,  or  imder  which  an 
excluded  person  is  a  principal,  if  the 
transactions  were  in  existence  when  the 
person  was  excluded.  You  are  not 
required  to  continue  the  transactions, 
however,  and  you  may  consider 
termination.  You  should  make  a 
decision  about  whether  to  terminate  and 
the  type  of  termination  action,  if  any, 
only  after  a  thorough  review  to  ensure 
that  the  action  is  proper. 

(b)  You  may  not  renew  or  extend 
covered  transactions  (other  than  no-cost 
time  extensions)  with  any  excluded 
person,  or  under  which  an  excluded 
person  is  a  principal,  imless  you  obtain 
an  exception  under  § .120. 

§_-420    May  I  approve  a  transaction  with 
an  excluded  or  disqualified  person  at  a 
lower  tier? 

If  a  transaction  at  a  lower  tier  is 
subject  to  your  approval,  you  as  an 
agency  official  may  not  approve — 

(a)  A  covered  transaction  with  a 
person  who  is  ciuxently  excluded, 
unless  you  obtain  an  exception  imder 
§_.120;or 


(b)  A  transaction  with  a  person  who 
is  disqualified  from  that  transaction, 
unless  you  obtain  a  waiver  or  exception 
under  the  statute.  Executive  order,  or 
regulation  that  is  the  basis  for  the 
person's  disqualification. 

§_.42S    Whendolchecicloscelfa 
person  Is  excluded  or  disqueiifled? 

As  an  agency  official,  you  must  check 
to  see  if  a  person  is  excluded  or 
disqualified  before  you — 

(a)  Enter  into  a  primary  tier  covered 
transaction; 

(b)  Approve  a  principal  in  a  primary 
tier  covered  transaction; 

(c)  Approve  a  lower  tier  participant  if 
agency  approval  of  the  lower  tier 
participant  is  required;  or 

(d)  Approve  a  principal  in  connection 
with  a  lower  tier  transaction  if  agency 
approval  of  the  principal  is  required. 

§_.430    How  do  I  check  to  see  if  a  person 
is  excluded  or  disqualified? 

You  check  to  see  if  a  person  is 
excluded  or  disqualified  in  two  ways: 

(a)  You  as  an  agency  official  must 
check  the  EPLS  when  you  take  any 
action  listed  in  §_.425. 

(b)  You  must  review  information  that 
a  participant  gives  you,  as  required  by 

§ .335,  about  its  status  or  the  status  of 

the  principals  of  a  transaction. 

§_^.435    What  must  I  require  of  a  primary 
tier  participant? 

You  as  an  agency  official  must  require 
each  participant  in  a  primary  tier 
covered  transaction  to — 

(a)  Comply  with  subpart  C  of  this  part 
as  a  condition  of  participation  in  the 
transaction:  and 

(b)  Communicate  the  requirement  to 
comply  with  Subpart  C  of  this  part  to 
persons  at  the  next  lower  tier  with 
whom  the  primary  tier  participant 
enters  into  covered  transactions. 

§_.440    [Reserved] 

§_.445    What  action  may  I  talw  if  a 
primary  tier  participant  iaiowingly  does 
business  with  an  excluded  or  disqualified 
pereon? 

If  a  participant  knowingly  does 
business  with  an  excluded  or 
disqualified  person,  you  as  an  agency 
official  may  refer  the  matter  for 
suspension  and  debarment 
consideration.  You  may  also  disallow 
costs,  annul  or  terminate  the 
transaction,  issue  a  stop  work  order,  or 
take  any  other  appropriate  remedy. 

S__.4S0    What  action  may  I  take  if  a 
primary  tier  parttelpant  falls  to  disckwe  the 
Information  required  under  §    .335? 

If  you  as  an  agency  official  determine 
that  a  participant  failed  to  disclose 
information,  as  required  by  §     .335,  at 


the  time  it  entered  into  a  covered 
transaction  with  you,  you  may — 

(a)  Terminate  the  transaction  for 
material  failure  to  comply  with  the 
terms  and  conditions  of  the  transaction; 
or 

(b)  Pursue  any  other  available 
remedies,  including  suspension  and 
debarment. 

f_.455    What  may  I  do  if  a  lower  tier 
pertk:ipent  fails  to  diadoee  the  infonnellon 
rsquirsd  under  i    .356  to  the  next  higher 
tier? 

If  you  as  an  agency  official  determine 
that  a  lower  tier  participant  failed  to 
disclose  information,  as  required  by 

§ .355,  at  the  time  it  entered  into  a 

covered  transaction  with  a  participant  at 
the  next  higher  tier,  you  may  pursue  any 
remedies  available  to  you,  including  the 
initiation  of  a  suspension  or  debarment 
action. 

Subpart  E— Excluded  Parties  Ust 
System 

§„.500    What  Is  the  purpose  of  the 
Excluded  Parties  Ust  System  (Ef*lS)? 

The  EPLS  is  a  widely  available  source 
of  the  most  current  information  about 
persons  who  are  excluded  or 
disqualified  from  covered  transactions. 

f_.505    Who  uses  the  EPL5? 

(a)  Federal  agency  officials  use  the    ' 
EPLS  to  determine  whether  to  enter  into 
a  transaction  with  a  person,  as  required 
under  § .430. 

(b)  Participants  also  may,  but  are  not 
required  to,  use  the  EPLS  to  determine 
if— 

(1)  Principals  of  their  transactions  are 
excluded  or  disqualified,  as  required 
under  §     .320;  or 

(2)  Persons  with  whom  they  are 
entering  into  covered  transactions  at  the 
next  lower  tier  are  excluded  or 
disqualified. 

(c)  The  EPLS  is  available  to  the 
general  public. 

S_^10    Who  maintains  the  EPL5? 

In  accordance  with  the  OMB 
guidelines,  the  General  Services 
Administration  (GSA)  maintains  the 
EPLS.  When  a  Federal  agency  takes  an 
action  to  exclude  a  person  under  the 
nonprocurement  or  procurement 
debarment  and  suspension  system,  the 
agency  enters  the  information  about  the 
excluded  person  into  the  EPLS. 

§  _.515    What  specific  information  Is  in  the 
EPLSf 

(a)  At  a  minimum,  the  EPLS 
indicates — 

(1)  The  full  name  (where  available) 
and  address  of  each  excluded  or 
disqualified  person,  in  alphabetical 
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ordw,  with  cross  references  if  more  than 
one  name  is  involved  in  a  single  action: 

(2)  The  type  of  action; 

(3)  The  cause  for  the  action; 

(4)  The  scope  of  the  action; 

(5)  Any  termination  date  for  the 
action; 

(6)  The  agency  and  name  and 
telephone  nimiber  of  the  agency  point  of 
contact  for  the  action;  and 

(7)  The  Dun  and  Bradstreet  Number 
(DUNS),  or  other  similar  code  approved 
by  the  GSA,  of  the  excluded  or 
disqualified  person,  if  available. 

.    (b)(1)  The  database  for  the  EPLS 
includes  a  field  for  the  Taxpayer 
Identification  Number  (TIN)  (the  social 
security  mmiber  (SSN)  for  an 
individual)  of  an  excluded  or 
disqualified  person. 

(2)  Agencies  disclose  the  SSN  of  an 
individual  to  verify  the  identity  of  an 
individual,  only  if  permitted  imder  the 
Privacy  Act  of  1974  and.  if  appropriate, 
the  Computer  Matching  and  Privacy  ~ 
Protection  Act  of  1988,  as  codified  in  5 
U.S.C.  552(a). 

f  _.S20    Who  placss  ttM  Information  Into 
UmEPLS? 

Federal  officials  who  take  actions  to 
exclude  persons  under  this  part  or 
officials  who  are  responsible  for 
identifying  disqualified  persons  must 


enter  the  following  information  about 


those  per 
(a)  hifor 

§     .515(a| 
7b)  The ' 

Nxunber  (1 

disqualifie 


ms  into  the  EPLS: 
lation  required  by 


Taxpayer  Identification 
n  of  the  excluded  or 
person,  including  the  social 
security  ntmber  (SSN)  for  an 
individual^  if  the  nimiber  is  available 
and  may  bfe  disclosed  imder  law; 

(c)  Inforination  about  an  excluded  or 
disqualifi^  person,  generally  within 
five  workihg  days,  after — 

(1)  Takimg  an  exclusion  action; 

(2)  Mod^ing  or  rescinding  an 
exclusion  action; 

(3)  Find^g  that  a  person  is 
disqualifie  d;  or 

(4)  Find  ng  that  there  has  been  a 
change  in  he  status  of  a  person  who  is 
listed  as  d  squalified. 

§_.525    VWtom  do  I  ask  if.  I  have  questions 
attout  a  person  in  the  EPLS? 

If  yotthaye  questions  about  a  person 
in  the  EPL  J.  ask  the  point  of  contact  for 
the  Federa  agency  that  placed  the 
person's  n^me  into  the  EPLS.  You  may 
find  the  agency  point  of  contact  from 
the  EPLS. 

S_.530    wjhefe  can  I  And  the  EPLS? 

(a)  You  iiay  access  the  EPLS  through 
the  Intemm,  currently  at  httpJl 
epls.amet.gov. 


(b)  As  of  November  26,  2003,  you  may 
also  subscribe  to  a  printed  version. 
However,  we  anticipate  discontinuing 
the  printed  version.  Until  it  is 
discontinued,  you  may  obtaiii  the 
printed  version  by  purchasing  a  yearly 
subscription  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  or  by 
calling  the  Government  Printing  Office 
Inquiry  and  Order  Desk  at  (202)  783- 
3238. 

Subpart  F— <>eneral  Principles  Reiating 
to  Suspension  and  DetMnnent  Actions 

S  _.600    How  do  suspension  and 
debarment  actions  start? 

When  we  receive  information  from 
any  source  concerning  a  cause  for 
suspension  or  debarment,  we  will 
promptly  report  and  investigate  it.  We 
refer  the  question  of  whether  to  suspend 
or  debar  you  to  our  suspending  or 
debarring  official  for  consideration,  if 
appropriate. 

§_-605    How  doss  s«ispenslon  differ  from 
debarment? 

Suspension  differs  from  debarment  in 
that— 


A  suspending  official 


(a)  Imposes  suspension  as  a  temporary  status  of  Ineligibili^  for  pro- 
curement and  rwnprocurement  transactions,  pending  conlpletion  of 
an  irtvestigation  or  legal  proceedings. 

(b)Must— I 

(1)  Have  adequate  evidence  that  there  may  t>e  a  cause  for  debarment 
of  a  person;  arxj.  | 

(2)  Conclude  that  immediate  action  Is  necessary  to  protect  tt|e  Federal 
interest. 

(c)  Usually  Imposes  the  suspension  first,  and  then  promptly  riotifies  the 
suspended  person,  giving  the  person  an  opportunity  to  cpntest  the 
suspension  and  have  it  lifted. 


i_^10    What  procsdures  does  tfw 
[Agsncy  immhi]  use  In  suspension  and 
dsbamtsnt  actions? 

In  deciding  whether  to  suspend  or 
debar  you,  we  handle  the  actions  as 
informally  as  practicable,  consistent 
with  principles  of  fundamental  fairness. 

(a)  For  suspension  actions,  we  use  the 
procedures  in  this  subpart  and  subpart 
G  of  this  part. 

(b)  For  debarment  actions,  we  use  the 
procedures  in  this  subpart  and  subpart 
H  of  this  part. 

S_-615    H9W  doss  tfis  [Agsncy  noun] 
noUfy  a  parson  of  a  suspsnsietn  or 
OMSfmsnt  action? 

(a)  The  suspending  or  debarring 
official  sends  a  written  notice  to  tixe  last 


A  delsarrlng  official . 


Imposes  debarment  for  a  specified  period  as  a  final  detennination  that 
a  person  is  not  presently  responsible. 

Must  conclude,  based  on  a  preponderance  of  the  evidence,  that  the 
person  has  engaged  ^n  conduct  that  warrants  debarment. 


Imposes  determent  after  giving  the  respondent  notice  of  the  action 
and  an  opportunity  to  contest  the  proposed  debamient. 


known  stn  et  address,  facsimile  number, 
or  e-mail  a  idress  of — 

(1)  You  I  »r  your  identified  counsel;  or 

(2)  Your  agent  for  service  of  process, 
or  any  of  y  our  partners,  officers, 
directors,  owners,. or  joint  venturers. 

(b)  The  notice  is  effective  if  sent  to 
any  of  these  persons. 

f  _.620    D » Federal  agencies  coordinate 
suspension  and  detMrment  actions? 

Yes,  wh(  in  more  than  one  Federal 
agency  hai  an  interest  in  a  suspension 
or  debarmi  int,  the  agencies  may 
consider  d  ssignating  one  agency  as  the 
lead  agency  for  making  the  decision. 
Agencies  afe  encouraged  to  establish 
methods  ahd  procedures  for 
coordinating  dieir  suspension  and 
debarment  actions. 


§__.625    What  is  the 
suspension  or 


scope  ofs 


If  you  are  suspended  or  debarred,  the 
suspension  or  debarment  is  effective  as 
follows: 

(a)  Your  suspension  or  debarment 
constitutes  suspension  or  debarment  of 
all  of  your  divisions  and  other 
organizational  elements  from  all 
covered  transactions,  imless  the 
suspension  or  debarment  decision  is 
limited — 

(1)  By  its  terms  to  one  or  more 
specifically  identified  individuals, 
divisions,  or  other  organizational 
elements;  or 

(2)  To  specific  types  of  transactions. 

(b)  Any  affiliate  of  a  participant  may 
be  included  in  a  suspension  or 
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debarment  action  if  the  suspending  or 
debarring  official — 

(1)  Officially  names  the  affiliate  in  the 
notice;  and 

(2)  Gives  the  affiliate  an  opportunity 
to  contest  the  action. 

§  _-630    May  the  [Agency  noun]  Impute 
conduct  of  one  person  to  another? 

For  purposes  of  actions  taken  under 
this  rule,  we  may  impute  conduct  as 
follows: 

(a)  Conduct  imputed  from  an 
individual  to  an  organization.  We  may 
impute  the  fraudulent,  criminal,  or 
other  improper  conduct  of  any  officer, 
director,  shareholder,  partner, 
employee,  or  other  individual 
associated  with  an  organization,  to  that 
organization  when  the  improper 
conduct  occurred  in  connection  with 
the  individual's  performance  of  duties 
for  or  on  behalf  of  that  organization,  or 
with  the  organization's  knowledge, 
approval  or  acquiescence.  The 
organization's  acceptance  of  the  benelits 
derived  from  the  conduct  is  evidence  of 
knowledge,  approval  or  acquiescence. 

(b)  Conduct  imputed  firom  an 
organization  to  an  individual,  or 
between  individuals.  We  may  impute 
the  fraudulent,  criminal,  or  other 
improper  conduct  of  any  organization  to 
an  individual,  or  from  one  individual  to 
another  individual,  if  the  individual  to 
whom  the  improper  conduct  is  imputed 
either  participated  in,  had  knowledge 
of,  or  reason  to  know  of  the  improper 
conduct. 

(c)  Conduct  imputed  from  one 
organization  to  another  organization. 
We  may  impute  the  fraudulent, 
criminal,  or  other  improper  conduct  of 
one  organization  to  another  organization 
when  the  improper  conduct  occurred  in 
connection  with  a  partnership,  joint 
venture,  joint  application,  association  or 
similar  arrangement,  or  when  the 
organization  to  whom  the  improper 
conduct  is  imputed  has  the  power  to 
direct,  manage,  control  or  ii^uence  the 
activities  of  the  organization  responsible 
for  the  improper  conduct.  Acceptance  of 
the  benefits  derived  from  the  conduct  is 
evidence  of  knowledge,  approval  or 
acquiescence. 

§  _-635    May  the  [Agency  noun]  settle  a 
detMirnent  or  suspension  action? 

Yes,  we  may  settle  a  debarment  or 
suspension  action  at  any  time  if  it  is  in 
the  best  interest  of  the  Federal 
Government. 

§  __.640    May  a  settlement  Include  a 
voluntary  exclusion? 

Yes,  if  we  enter  into  a  settlement  with 
you  in  which  you  agree  to  be  excluded, 
it  is  called  a  volimtary  exclusion  and 
has  governmentwide  effect. 


§„„.645    Do  Other  Federal  agencies  know  If 
the  [Agency  noun]  agrees  to  a  voluntary 
exclusion? 

(a)  Yes,  we  enter  information 
regarding  a  volxmtary  exclusion  into  the 
EPLS. 

(b)  Also,  any  agency  or  person  may 
contact  us  to  find  out  the  details  of  a 
voluntary  exclusion. 

Subpart  G— Suspension 

§  _.700    When  may  the  suspending  official 
issue  a  suspension? 

Suspension  is  a  serious  action.  Using 
the  procedures  of  this  subpart  and 
subpart  F  of  this  part,  the  suspending 
official  may  impose  suspension  only 
when  that  official  determines  that — 

(a)  There  exists  an  indictment  for,  or 
other  adequate  evidence  to  suspect,  an 
offense  listed  under  §     .800(a),  or 

(b)  There  exists  adequate  evidence  to 
suspect  any  other  cause  for  debarment 
listed  imder  §_.800(b)  through  (d);  and 

(c)  Immediate  action  is  necessary  to 
protect  the  public  interest. 

§  _-705    What  does  the  suspending  official 
consider  in  issuing  a  suspension? 

(a)  In  determining  the  adequacy  of  the 
evidence  to  support  the  suspension,  the 
suspending  official  considers  how  much 
information  is  available,  how  credible  it 
is  given  the  circumstances,  whether  or 
not  important  allegations  are 
corroborated,  and  what  inferences  can 
reasonably  be  drawn  as  a  result.  During 
this  assessment,  the  suspending  official 
may  examine  the  basic  docimients, 
including  grants,  cooperative 
agreements,  loan  authorizations, 
contracts,  and  other  relevant 
dociunents. 

(b)  An  indictment,  conviction,  civil 
judgment,  or  other  official  findings  by 
Federal,  State,  or  local  bodies  that 
determine  factual  and/or  legal  matters, 
constitutes  adequate  evidence  for 
purposes  of  suspension  actions. 

(c)  In  deciding  whether  immediate 
action  is  needed  to  protect  the  public 
interest,  the  suspending  official  has 
wide  discretion.  For  example,  the 
suspending  official  may  infer  the 
necessity  for  immediate  action  to 
protect  the  public  interest  either  from 
the  nature  of  the  circumstances  giving 
rise  to  a  cause  for  suspension  or  from 
potential  business  relationships  or 
involvement  with  a  program  of  the 
Federal  Government. 

§  _-71 0    When  does  a  suspension  take 
effect? 

A  suspension  is  effective  when  the 
suspending  official  signs  the  decision  to 
suspend. 


|_^.71S    What  nottee  does  the  suspendhig 
official  ghfe  me  if  I  am  suspended? 

After  deciding  to  suspend  you,  the 
suspending  official  promptly  sends  you 
a  Notice  of  Suspension  advising  you — 

(a)  That  you  have  been  suspended; 

Cb)  That  your  suspension  is  ba^d 
on — 

(1)  An  indictment; 

(2)  A  conviction; 

(3)  Other  adequate  evidence  that  you 
have  committed  irregularities  which 
seriously  reflect  on  the  propriety  of 
further  Federal  Government  dealings 
with  you;  or 

(4)  Conduct  of  another  person  that  has 
been  imputed  to  you,  or  your  affiliation 
with  a  suspended  or  debarred  person; 

(c)  Of  any  other  irregularities  in  terms 
sufficient  to  put  you  on  notice  without 
disclosing  the  Federal  Government's 
evidence; 

(d)  Of  the  cause(s]  upon  which  we 
relied  under  §     .700  for  imposing 
suspension: 

(e)  That  your  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
resulting  legal  or  debarment 
proceedings; 

(f)  Of  the  applicable  provisions  of  this 
subpart.  Subpart  F  of  this  part,  and  any 
other  [Agency  adjective]  procedures 
governing  suspension  decision  making; 
and 

(g)  Of  the  governmentwide  effect  of 
yoiu  suspension  from  procurement  and 
nonprociu^ment  programs  and 
activities. 

§  __.720    How  may  I  contest  a  suspenskm? 

If  you  as  a  respondent  wish  to  contest 
a  suspension,  you  or  your  representative 
must  provide  the  suspending  official 
with  information  in  opposition  to  the 
suspension.  You  may  do  this  orally  or 
in  writing,  but  any  information 
provided  orally  that  you  consider 
important  must  also  be  submitted  in 
writing  for  the  official  record. 

I  _.725.   How  much  time  do  I  have  to 
contest  a  suspension? 

(a)  As  a  respondent  you  or  your 
representative  must  either  send,  or  make 
rrangements  to  appear  and  present,  the 
information  and  argument  to  the 
suspending  official  within  30  days  after 
you  receive  the  Notice  of  Suspension. 

(b)  We  consider  the  notice  to  be 
received  by  you — 

(1)  When  delivered,  if  we  mail  the 
notice  to  the  last  known  street  address, 
or  five  days  after  we  send  it  if  the  letter 
is  undeliverable; 

(2)  When  sent,  if  we  send  the  notice 
by  facsimile  or  five  days  after  we  send 
it  if  the  facsimile  is  undeliverable;  or 
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(3)  When  delivered,  if  we  send  the 
notice  by  e-mail  or  five  days  after  we 
send  it  if  the  e-mail  is  imdeliverable. 

f  _.730    What  infonnatlon  must  I  provide 
to  tlM  siMpafMling  official  If  I  contest  a 
impanilonT 

(a)  In  addition  to  any  information  and 
argument  in  opposition,  as  a  respondent 
your  submission  to  the  suspending 
official  must  identify — 

(1)  Specific  facts  that  contradict  the 
statements  contained  in  the  Notice  of 
Suspension.  A  general  denial  is 
insxifficient  to  raise  a  genuine  dispute 
over  fects  material  to  the  suspension; 

(2)  All  existing,  proposed,  or  prior 
exclusions  under  regulations 
implementing  E.0. 12549  and  all  similar 
actions  taken  by  Federal,  state,  or  local 
agencies,  including  administrative 
agreements  that  affect  only  those 
agencies; 

(3)  All  criminal  and  civil  proceedings 
not  included  in  the  Notice  of 
Suspension  that  grew  out  of  facts 
relevant  to  the  cause(s)  stated  in  the 
notice;  and 

(4)  All  of  your  affiliates. 

(b)  If  you  fail  to  disclose  this 
information,  or  provide  false 
information,  the  (Agency  noun]  may 
seek  further  criminal,  civil  or 
administrative  action  against  you,  as 
appropriate. 

f_.7a6    Undar  what  conditions  do  I  get  an 
additional  oppoflunlty  to  challenga  the 
tacts  oawliich  ttie  suspension  Is  based? 

(a)  You  as  a  respondent  will  not  have 
an  additional  opportimity  to  ciiallenge 
the  facts  if  the  suspending  official 
determines  that — 

(1)  Your  suspension  is  based  upon  an 
indictment,  conviction,  civil  judgment, 
or  other  finding  by  a  Federal,  State,  or 
local  body  for  which  an  opportunity  to 
contest  the  facts  was  provided; 

(2)  Your  presentation  in  opposition 
contains  only  general  denials  to 
information  contained  in  the  Notice  of 
Suspension; 

(3)  The  issues  raised  in  your 
presentation  in  opposition  to  the 
suspension  are  not  factual  in  nature,  or 
are  not  material  to  the  suspending 
official's  initial  decision  to  suspend,  or 
the  official's  decision  whether  to 
continue  the  suspension;  or 

(4)  On  the  basis  of  advice  from  the 
Department  of  Justice,  an  office  of  the     ~ 
United  States  Attorney,  a  State  attorney 
general's  office,  or  a  State  or  local 
prosecutor's  office,  that  substantial 
interests  of  the  government  in  pending 
or  contemplated  legal  proceedings  based 
on  the  same  facts  as  the  suspension 
would  be  prejudiced  by  conducting  fact- 
finding. 


(b)You 
challenge 


will  have  an  opportunity  to 
the  facts  if  the  suspending 


official  de  ermines  that — 


(l)The 


conditions  in  paragraph  (a)  of 


this  sectic  a  do  not  exist;  and 

(2)  Youf  presentation  in  opposition 
raises  a  genuine  dispute  over  facts 
material  t(  i  the  suspension. 

(c)  If  yow  have  an  opportunity  to 
challenge  disputed  material  facts  imder 
this  sectioii,  the  suspending  official  or 
designee  ipust  conduct  additional 
proceedings  to  resolve  those  facts. 

§_.740    il|re  suspension  proceedings 
formal?      i 

(a)  Suspension  proceedings  are 
conduct^  in  a  fair  and  informal 
manner.  Tiie  suspending  official  may 
use  flexible  procedures  to  allow  you  to 
present  matters  in  opposition.  In  so 
doing,  the' suspending  official  is  not 
required  tc  follow  formal  rules  of 
evidence  ^t  procedure  in  creating  an 
official  redord  upon  which  the  official 
will  base  i  final  suspension  decision. 

(b)  You  as  a  respondent  or  your 
representsitive  must  submit  any 
documentary  evidence  you  want  the 
suspending  official  to  consider. 

§  _  .745    How  Is  fact-finding  conducted? 

i 

(a)  If  fact-finding  is  conducted-j- 

(1)  You  tnay  present  witnesses  and 
other  evidence,  and  confront  any 
witness  ptesented;  and 

(2)  The  act-finder  must  prepare 
written  fii  dings  of  fact  for  the  record. 

(b)  A  tra  nscribed  record  of  fact- 
finding pr  Dceedings  must  be  made, 
imless  yoi  [  as  a  respondent  and  the 
(Agency  n  oun]  agree  to  waive  it  in 
advance.  Bf  you  want  a  copy  of  the 
transcribed  record,  you  may  purchase  it. 

§_.750  VJThat  does  the  suspending  official 
consider  li^  deciding  wtwther  to  continue  or 
terminate  i^y  suspension? 

(a)  The  suspending  official  bases  the 
decision  cp  all  information  contained  in 
the  official  record.  The  record 
includes— t 

(1)  All  itiformation  in  support  of  the 
suspending  official's  initial  decision  to 
suspend  ypu; 

(2)  Any  further  information  and 
argiunent  presented  in  support  of,  or 
opposition  to,  the  suspension;  and 

(3)  Any  transcribed  record  of  fact- 
finding pnx:eedings. 

(b)  The  Suspending  official  may  refer 
disputed  Material  facts  to  another 
official  foi  findings  of  fact.  The 
suspendiite  official  may  reject  any 
resulting   indings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbil  rary,  capricious,  or  clearly 
erroneous 


§_.755    Whan  wUI  I  loww  whether  the 
suspension  Is  continued  or  terminated? 

The  suspending  official  must  make  a 
written  decision  whether  to  continue, 
modify,  or  terminate  your  suspension 
within  45  days  of  closing  the  official 
record.  The  official  record  closes  upon 
the  suspending  official's  receipt  of  final 
submissions,  information  and  findings 
of  fact,  if  any.  The  suspending  official 
may  extend  that  period  for  good  cause. 


S_.760 
last? 


How  long  may  my  suspension 


(a)  If  legal  or  debarment  proceedings 
are  initiated  at  the  time  of,  or  during 
your  suspension,  the  suspension  may 
continue  until  the  conclusion  of  those 
proceedings.  However,  if  proceedings 
are  not  initiated,  a  suspension  may  not 
exceed  12  months. 

(b)  The  suspending  official  may 
extend  the  12  month  limit  under 
paragraph  (a)  of  this  section  for  an 
additional  6  months  if  an  office  of  a  U.S. 
Assistant  Attorney  General,  U.S. 
Attorney,  or  other  responsible 
prosecuting  official  requests  an 
extension  in  writing.  In  no  event  may  a 
suspension  exceed  18  months  without 
initiating  proceedings  imder  paragraph 
(a)  of  this  section. 

(c)  The  suspending  official  must 
notify  the  appropriate  officials  under 
paragraph  (b)  of  this  section  of  an 
impending  termination  of  a  suspension 
at  least  30  days  before  the  12  month 
period  expires  to  allow  the  officials  ah 
opportimity  to  request  an  ext^asion. 

Subpart  H— Oebarment 

§_.800    What  aie  the  causes  for 
delMnnent? 

We  may  debar  a  person  for — 

(a)  Conviction  of  or  civil  judgment 
for — 

(1)  Commission  of  fraud  or  a  criminal 
offense  in  coimection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  or  private  agreement  or 
transaction; 

(2)  Violation  of  Federal  or  State 
antitrust  statutes,  including  those 
proscribing  price  fixing  between 
competitors,  allocation  of  customers 
between  competitors,  and  bid  rigging; 

(3)  Commission  of  embezzlement, 
theft,  forgery,  Inibery,  falsffication  or 
destruction  of  records,  making  false 
statements,  tax  evasion,  receiving  stolen 
property,  making  false  claims,  or 
obstruction  of  justice;  or 

(4)  Commission  of  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directly  affects  your  present 
responsibility; 

(b)  Violation  of  the  terms  of  a  public 
agreement  or  transaction  so  serious  as  to 
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affect  the  integrity  of  an  agency 
program,  such  as — 

(1)  A  willful  failure  to  perform  in 
accordance  with  the  terms  of  one  «■ 
more  public  agreements  or  transactions; 

(2)  A  history  of  failure  to  perform  or 
of  unsatisfectory  performance  of  one  or 
more  public  agreements  or  transactions; 
or 

(3)  A  willful  violation  of  a  statutory  or 
regulatory  provision  or  requirement 
applicable  to  a  public  agreement  or 
transaction; 

(c)  Any  of  the  following  causes: 

(1)  A  nonprocurement  debarment  by 
any  Federal  agency  taken  before  October 
1, 1988,  or  a  prociuement  debarment  by 
any  Federal  agency  taken  pursuant  to  48 
CFR  part  9,  subpart  9.4,  before  August 
25, 1995; 

(2)  Knowingly  doing  business  with  an 
ineligible  person,  except  as  permitted 
under  §     .120; 

(3)  Failure  to  pay  a  single  substantial 
debt,  or  a  niunber  of  outstanding  debts 
(including  disallowed  costs  and 
overpa)naients,  but  not  including  sums 
owed  the  Federal  Government  under  the 
Internal  Revenue  Code)  owed  to  any 
Federal  agency  or  instnunentality, 
provided  the  debt  is  uncontested  by  the 
debtor  or,  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted; 

(4)  Violation  of  a  material  provision  of 
a  voluntary  exclusion  agreement  entered 

into  under  § .640  or  of  any  settlement 

of  a  debarment  or  suspension  action;  or 

(5)  Violation  of  the  provisions  of  the . 
Drug-Free  Workplace  Act  of  1988  (41 
U.S.C.  701);  or 

(d)  Any  other  cause  of  so  serious  or 
compelling  a  nature  that  it  affects  your 
present  responsibility. 

§  _.80S    What  notice  does  the  debarring 
official  give  me  If  I  am  proposed  for 
debarment? 

After  consideration  of  the  causes  in 

§ .800  of  this  subpart,  if  the  debarring 

official  proposes  to  debar  you,  the 
official  sends  you  a  Notice  of  Proposed 

Debarment,  pursuant  to  § .615, 

advising  you — 

(a)  That  the  debarring  official  is 
considering  debarring  you; 

(b)  Of  the  reasons  for  proposing  to 
debar  you  in  terms  sufficient  to  put  you 
on  notice  of  the  conduct  or  transactions 
upon  which  the  proposed  debarment  is 
based; 

(c)  Of  the  cause(s)  under  § .800 

upon  which  the  debarring  official  relied 
for  proposing  yoiu  debarment; 

(a)  Of  the  applicable  provisions  of 
this  subpart.  Subpart  F  of  this  part,  and 
any  other  (Agency  adjective]  procedures 
governing  debarment;  and 

(e)  Of  the  govermnentwide  effect  of  a 
debarment  from  procurement  and 


nonprocurement  programs  and 
activities. 

§_.S10    When  does  a  debarment  tain 
effect? 

A  debarment  is  not  effective  until  the 
debarring  official  issues  a  decision.  The 
debarring  official  does  not  issue  a 
decision  until  the  respondent  has  had 
an  opportunity  to  contest  the  proposed 
debarment. 

§_.815    How  may  I  contest  a  proposed 
debarment? 

If  you  as  a  respondent  wish  to  contest 
a  proposed  debarment,  you  or  your 
representative  must  provide  the 
debarring  official  with  information  in 
opposition  to  the  proposed  debarment. 
You  may  do  this  orally  or  in  writing,  but 
any  information  provided  orally  that 
you  consider  important  must  also  be 
submitted  in  writing  for  the  official 
record. 

§_-820    How  much  time  del  have  to 
contest  a  proposed  debarment? 

(a)  As  a  respondent  you  or  your 
representative  must  either  send,  or  make 
arrangements  to  appear  and  present,  the 
information  and  argument  to  the 
debarring  official  within  30  days  after 
you  receive  the  Notice  of  Proposed 
Debarment. 

(b)  We  consider  the  Notice  of 
Proposed  Debarment  to  be  received  by 
you— 

(1)  When  delivered,  if  we  mail  the 
notice  to  the  last  known  street  address, 
or  five  days  after  we  send  it  if  the  letter 
is  undeliverable; 

(2)  When  sent,  if  we  send  the  notice 
by  facsimile  or  five  days  after  we  send 
it  if  the  facsimile  is  imdeliverable;  or 

(3)  When  delivered,  if  we  send  the 
notice  by  e-mail  or  five  days  after  we 
send  it  if  the  e-mail  is  undeliverable. 

§  _.825    What  information  must  I  provide 
to  ttie  debarring  official  If  I  contest  a 
proposed  debarment? 

(a)  In  addition  to  any  information  and 
argument  in  opposition,  as  a  respondent 
your  submission  to  the  debarring  official 
must  identify — 

(1)  Specific  facts  that  contradict  the 
statements  contained  in  the  Notice  of 
Proposed  Debarment.  Include  any 
information  about  any  of  the  factors 
listed  in  §_.860.  A  general  denial  is 
insufficient  to  raise  a  genuine  dispute 
over  facts  material  to  the  debarment; 

(2)  All  existing,  proposed,  or  prior 
exclusions  under  regulations 
implementing  E.O.  12549  and  all  similar 
actions  taken  by  Federal,  State,  or  local 
agencies,  including  administrative 
agreements  that  affect  only  those 
agencies; 


(3)  All  criminal  and  civil  proceedings 
not  included  in  the  Notice  of  Proposed 
Debarment  that  grew  out  of  facts 
relevant  to  the  cause(s)  stated  in  the 
notice;  and 

(4)  All  of  your  affiliates. 

(b)  If  you  fail  to  disclose  this 
information,  or  provide  false 
information,  the  [Agency  noun]  may 
seek  further  criminal,  civil  or 
administrative  action  against  you,  as 
appropriate. 

f_.830    Under  what  conditions  do  I  gsl  an 
additional  opportunity  to  challsngs  the 
tacts  on  which  a  proposed  debannsnt  Is 
based? 

(a)  You  as  a  respondent  will  not  have 
an  additional  opportunity  to  challenge 
the  facts  if  the  debarring  official 
determines  that — 

(1)  Your  debarment  is  based  upon  a 
conviction  or  civil  judgment; 

(2)  Your  presentation  in  opposition 
contains  only  general  denials  to 
information  contained  in  the  Notice  of 
Proposed  Debarment;  or 

(3)  The  issues  raised  in  your 
presentation  in  opposition  to  the 
proposed  debarment  are  not  factual  in 
nature,  or  are  not  material  to  the 
debarring  official's  decision  whether  to 
debar. 

(b)  You  will  have  an  additional 
opportunity  to  challenge  the  facts  if  the 
debarring  official  determines  that — 

(1)  The  conditions  in  paragraph  (a)  of 
this  section  do  not  exist;  and 

(2)  Your  presentation  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  proposed  debarment. 

(c)  ff  you  have  an  opportunity  to 
challenge  disputed  material  facts  under 
this  section,  the  debarring  official  or 
designee  must  conduct  additional 
proceedings  to  resolve  those  facts. 

§_.835    Are  debarment  procaadlnga 
fonnal? 

(a)  Debarment  proceedings  are 
conducted  in  a  fair  and  informal 
manner.  The  debarring  official  may  use 
flexible  procedures  to  allow  you  as  a 
respondent  to  present  matters  in 
opposition.  In  so  doing,  the  debarring 
official  is  not  required  to  follow  formal 
rules  of  evidence  or  procedure  in 
creating  an  official  record  upon  which 
the  official  will  base  the  decision 
whether  to  debar. 

(b)  You  or  your  representative  must 
submit  any  dociunentary  evidence  you 
v/ant  the  debarring  official  to  consider. 

§^•840    How  is  fact-finding  conducted? 

(a)  If  fact-finding  is  conducted — 
(1)  You  may  present  witnesses  and 

other  evidence,  and  conftt)nt  any 

witness  presented;  and 
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(2)  The  fact-finder  must  prepare 
written  findings  of  fact  for  the  record. 

(b)  A  transcribed  record  of  fact- 
finding proceedings  must  be  made, 
unless  you  as  a  respondent  and  the 
[Agency  noun]  agree  to  waive  it  in 
advance.  If  you  want  a  copy  of  the 
transcribed  record,  you  may  purchase  it. 

§_.845    WhatdoMtfw  debarring  Official 
cooaidaf  in  deciding  wtieltter  to  debar  me? 

(a)  The  debarring  official  may  debar 

you  for  any  of  the  causes  in  § .800. 

However,  the  official  need  not  debar 
you  even  if  a  cause  for  debarment  exists. 
The  official  may  consider  the 
seriousness  of  your  acts  or  omissions 
and  the  mitigating  or  aggravating  factors 
set  forth  at  §_.860. 

(b)  The  debarring  official  bases  the 
decision  on  all  information  contained  in 
the  official  record.The  record 
includes — 

(1)  All  information  in  support  of  the 
debarring  official's  proposed  debarment; 

(2)  Any  further  information  and 
argument  presented  in  support  of,  or  in 
opposition  to,  the  proposed  debarment; 
and 

(3)  Any  transcribed  record  of  fact- 
finding proceedings. 

(c)  The  debarring  official  may  refer 
disputed  material  facts  to  another 
official  for  findings  of  fact.  The 
debarring  official  may  reject  any 
resultant  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary,  capricious,  or  clearly 
erroneous. 

S_.850    Whatia  ttM  standard  of  proof  In 
a  debarment  action? 

(a)  In  any  debarment  action,  we  must 
establish  the  cause  for  debarment  by  a 
preponderance  of  the  evidence. 

(b)  If  the  proposed  debarment  is  based 
upon  a  conviction  or  civil  judgment,  the 
standard  of  proof  is  met. 

i  _.865    Who  has  the  burden  of  proof  in  a 
debarment  action? 

(a)  We  have  the  burden  to  prove  that 
a  cause  for  debarment  exists. 

(b)  Once  a  cause  for  debarment  is 
-established,  you  as  a  respondent  have 
the  burden  of  demonstrating  to  the 
satisfaction  of  the  debarring  official  that 
you  are  presently  responsible  and  that 
debarment  is  not  necessary. 

f__J60    What  factors  may  influence  the 
deberring  offlclai's  decision? 

This-section  lists  the  mitigating  and 
aggravating  factors  that  the  debarring 
official  may  consider  in  determining 
whether  to  debar  you  and  the  length  of 
your  debarment  period.  The  debarring 
official  may  cpnsider  other  factors  if 
appropriate  in  light  of  the  circumstances 
of  a  particular  case.  The  existence  or 


nonexiste  ice  of  any  factor,  such  as  one 
of  those  s  it  forth  in  this  section,  is  no,t 
necessaril  y  determinative  of  your 
present  re  sponsibility.  In  maldng  a 
debarmen  t  decision,  the  debarring 
official  m  ly  consider  the  following 
factors: 

(a)  The  ictual  or  potential  harm  or 
impact  th  it  results  or  may  result  from 
the  wronf  doing. 

(b)  Thelfrequency  of  incidents  and/or 
duration  Af  the  wrongdoing. 

(c)  Whe  ther  there  is  a  pattern  or  prior 
history  of  wrongdoing.  For  example,  if 
you  have  jeen  found  by  another  Federal 
agency  or  a  State  agency  to  have 
engaged  i  i  wrongdoing  similar  to  that 
foimd  in^l  he  debarment  action,  the 
existence  of  this  fact  may  be  used  by  the 
debarring  official  in  determining  that 
you  have  i  pattern  or  prior  history  of 
wrongdoi  ig. 

(d)  Wh(  ther  you  are  or  have  been 
excluded  or  disqualified  by  an  agency  of 
the  Feder  J  Government  or  have  not 
been  allowed  to  participate  in  State  or 
local  con!  racts  or  assistance  agreements 
on  a  basis  of  conduct  similar  to  one  or 
more  of  tl  e  causes  for  debarment 
specified  n  this  part. 

(e)  Whe  ther  you  have  entered  into  an 
administt  itive  agreement  with  a  Federal 
agency  or  a  State  or  local  government 
that  is  no  govemmentwide  but  is  based 
on  condu  ;t  similar  to  one  or  more  of  the 
causes  foi  debarment  specified  in  this 
part. 

(f)  Whe  iier  and  to  what  extent  you 
planned,  nitiated,  or  carried  out  the 
wrongdoipg. 

(g)  Whether  you  have  accepted 
responsifa  lity  for  the  wrongdoing  and 
recognize  the  seriousness  of  the 
miscondu  ct  that  led  to  the  cause  for 
debarmeE  t. 

(h)  Wh(  ther  you  have  paid  or  agreed 
to  pay  all  criminal,  civil  and 
administiptive  liabilities  for  the 
improper  lactivity,  including  any 
investigamve  or  administrative  costs 
incurred  ly  the  government,  and  have 
made  or  a^eed  to  make  full  restitution. 

(i)  Wh^er  you  have  cooperated  fully 
with  the  government  agencies  during 
the  invesfigation  and  any  court  or 
administiBtive  action.  In  determining 
the  extend  of  cooperation,  the  debarring 
official  mhy  consider  when  the 
cooperatii  )n  began  and  whether  you 
disclosed  all  pertinent  information 
known  to  you. 

(j)  Whe  lier  the  wrongdoing  was 
pervasive  within  your  organization. 

(k)  The  kind  of  positions  held  by  the 
individua  Is  involved  in  the  wrongdoing. 

(1)  Whe  iier  your  organization  took 
appropria  te  corrective  action  or 
remedial  neasures,  such  as  establishing 


ethics  training  and  implementing 
programs  to  prevent  recurrence. 

(m)  Whether  your  principals  tolerated 
the  offense. 

(n)  Whether  you  brought  the  activity 
cited  as  a  basis  for  the  debarment  to  the 
attention  of  the  appropriate  government 
agency  in  a  timely  maimer. 

(o)  Whether  you  have  fully 
investigated  the  cimunstances 
surroimding  the  cause  for  debarment 
and,  if  so,  made  the  result  of  the 
investigation  available  to  the  debarring 
official. 

(p)  Whether  you  had  effective 
standards  of  conduct  and  internal 
control  systems  in  place  at  the  time  the 
questioned  conduct  occurred. 

(q)  Whether  you  have  taken 
appropriate  disciplinary  action  against 
the  individuals  responsible  for  the 
activity  which  constitutes  the  cause  for 
debarment. 

(r)  Whether  you  have  had  adequate 
time  to  eliminate  the  circiunstances 
within  your  organization  that  led  to  the 
cause  for  the  debarment. 

(s)  Other  factors  that  are  appropriate 
to  the  circumstances  of  a  particular  case. 


S_.865 
last? 


How  long  may  my  debarment 


(a)  If  the  debarring  official  decides  to 
debar  you,  your  period  of  debarment 
will  be  based  on  the  seriousness  of  the 
cause(s)  upon  which  your  debarment  is 
based.  Generally,  debarment  should  not 
exceed  three  years.  However,  if  == 
circumstances  warrant,  the  debarring 
official  may  impose  a  longer  period  of 
debarment. 

(b)  In  determining  the  period  of 
debarment,  the  debarring  official  may 

consider  the  factors  in  § .860.  If  a 

suspension  has  preceded  your 
debarment,  the  debarring  official  must 
consider  the  time  you  were  suspended. 

(c)  If  the  debarment  is  for  a  violation 
of  the  provisions  of  the  Drug-Free 
Workplace  Act  of  1988,  your  period  of 
debarment  may  not  exceed  five  years. 

§_.S70    When  do  I  know  if  the  debarring 
official  debars  me? 

(a)  The  debarring  official  must  make 
a  written  decision  whether  to  debar 
within  45  days  of  closing  the  official 
record.  The  official  record  closes  upon 
the  debarring  official's  receipt  of  final 
submissions,  information  and  findings 
of  fact,  if  any.  The  debarring  official 
may  extend  that  period  for  good  cause. 

(b)  The  debarring  official  sends  you 

written  notice,  pursuant  to  § .615  that 

the  official  decided,  either — 

(1)  Not  to  debar  you;  or 

(2)  To  debar  you.  In  this  event,  the 
notice: 

ti)  Refers  to  the  Notice  of  Proposed 
Debarment; 
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(ii)  Specifies  the  reasons  for  your 
debarment; 

(iii)  States  the  period  of  your 
debarment,  including  the  effective 
dates;  and 

(iv)  Advises  you  that  your  debarment 
is  effective  for  covered  transactions  and 
contracts  that  are  subject  to  the  Federal 
Acquisition  Regulation  (48  CFR  chapter 
1),  throughout  the  executive  branch  of 
the  Federal  Government  unless  an 
agency  head  or  an  authorized  designee 
grants  an  exception. 

f  _.875    Rtay  I  ask  the  debarring  official  to 
reconsider  a  decision  to  debar  me? 

Yes,  as  a  debarred  person  you  may  ask 
the  debarring  ofRcial  to  reconsider  the 
debarment  decision  or  to  reduce  the 
time  period  or  scope  of  the  debarment. 
However,  you  must  put  your  request  in 
writing  and  support  it  with 
documentation. 

§_.880    What  factors  may  Influence  the 
debarring  official  during  reconsideration? 

The  debarring  official  may  reduce  or 
terminate  your  debarment  based  on — 

(a)  Newly  discovered  material 
evidence; 

(b)  A  reversal  of  the  conviction  or 
civil  judgment  upon  which  your 
debarment  was  based; 

(c)  A  bona  fide  change  in  ownership 
or  management; 

(d)  Elimination  of  other  causes  for 
which  the  debarment  was  imposed;  or 

(e)  Other  reasons  the  debarring  official 
finds  appropriate. 

§  _.885    May  the  debarring  official  extend 
a  debarment? 

(a)  Yes,  the  debarring  official  may 
extend  a  debarment  for  an  additional 
period,  if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
public  interest. 

(b)  However,  the  debarring  official 
may  not  extend  a  debarment  solely  on 
the  basis  of  the  facts  and  circiunstances 
upon  which  the  initial  debarment  action 
was  based. 

(c)  ff  the  debarring  official  decides 
that  a  debarment  for  an  additional 
period  is  necessary,  the  debarring 
official  must  follow  the  applicable 
procediu^s  in  this  subpart,  and  subpart 
F  of  this  part,  to  extend  the  debarment. 

Subpart  I— Definitions 

S__.900    Adequate  evidence. 

Adequate  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

§_.905    Affiliate. 

Persons  are  affiliates  of  each  other  if, 
directly  or  indirectly,  either  one 


controls  or  has  the  power  to  control  the 
other  or  a  third  person  controls  or  has 
the  power  to  control  both.  The  ways  we 
use  to  determine  control  include,  but 
are  not  limited  to — 

(a)  Interlocking  management  or 
ownership; 

(b)  Identity  of  interests  among  family 
members; 

(c)  Shared  facilities  and  equipment; 

(d)  Common  use  of  employees;  or 

(e)  A  business  entity  wnich  has  been 
organized  following  the  exclusion  of  a 
person  which  has  the  same  or  similar 
management,  ownership  ,^  or  principal 
employees  as  the  excluded  person.  - 

S__.910    Agency. 

Agency  means  any  United  States 
executive  department,  military 
department,  defense  agency,  or  any 
other  agency  of  the  executive  branch. 
Other  agencies  of  the  Federal 
government  are  not  considered 
"agencies"  for  the  purposes  of  this  part 
unless  they  issue  regulations  adopting 
the  govemmentwide  Debarment  and 
Suspension  system  under  Executive 
orders  12549  and  12689. 

§  _.91 5    Agent  or  representative. 

Agent  or  representative  means  any 
person  who  acts  on  behalf  of,  or  who  is 
authorized  to  commit,  a  participant  in  a 
covered  transaction. 

§_.920    Civil  Judgment 

Civil  judgment  means  the  disposition 
of  a  civil  action  by  any  court  of 
competent  jurisdiction,  whether  by 
verdict,  decision,  settlement, 
stipulation,  other  disposition  which 
creates  a  civil  liability  for  the 
complained  of  wrongful  acts,  or  a  final 
determination  of  liability  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1988  (31  U.S.C.  3801-3812). 

§_.92S    Conviction. 

Conviction  means — 

(a)  A  judgment  or  any  other 
determination  of  guilt  of  a  criminal 
offense  by  any  court  of  competent 
jurisdiction,  whether  entered  upon  a 
verdict  or  plea,  including  a  plea  of  nolo 
contendere;  or 

(b)  Any  other  resolution  that  is  the 
functional  equivalent  of  a  judgment, 
including  probation  before  judgment 
and  deferred  prosecution.  A  disposition 
without  the  participation  of  the  comt  is 
the  functional  equivalent  of  a  judgment 
only  if  it  includes  an  admission  of  guilt. 

§^.930    Debarment 

Debarment  means  an  action  taken  by 
a  debarring  official  imder  subpart  H  of 
this  part  to  exclude  a  person  from 
participating  in  covered  transactions 
and  transactions  covered  under  the 


Federal  Acquisition  Regulation  (48  CFR 
chapter  1).  A  person  so  excluded  is 
debarred. 

|_.93S    Debarring  offlciai. 

(a)  Debarring  official  means  an  agency 
official  who  is  authorized  to  impose 

.  debarment.  A  debarring  official  is 
either — 

(1)  The  ^ency  head;  or 

(2)  An  official  designated  by  the 
agency  head. 

(b)  [Reserved] 

f_.940    DIsqualNlad. 

Disqualified  means  that  a  person  is 
prohibited  from  participating  in 
specified  Federal  procurement  or 
.nonprocurement  transactions  as 
required  imder  a  statute.  Executive 
order  (other  than  Executive  Orders 
12549  and  12689)  or  other  authority. 
Examples  of  disqualifications  include 
persons  prohibited  imder — 

(a)  The  Davis-Bacon  Act  (40  U.S.C. 
276(a)); 

(b)  The  equal  employment 
opportunity  acts  and  Executive  orders; 
or 

(c)  The  Clean  Air  Act  (42  U.S.C. 
7606).  Clean  Water  Act  (33  U.S.C.  1368) 
and  Executive  Order  11738  (3  CFR,  1973 
Comp.,  p.  799). 

§  _-945    Excluded  or  exclusion. 

Excluded  or  exclusion  ineans — 

(a)  That  a  person  or  commodity  is 
prohibited  from  being  a  participant  in 
covered  transactions,  whether  the 
person  has  been  suspended;  debarred; 
proposed  for  debarment  imder  48  CFR 
part  9,  subpart  9.4;  volimtarily 
excluded;  or 

(b)  The  act  of  excluding  a  person. 

§_.950    Excluded  Parties  Ust  System 

Excluded  Parties  List  System  (EPLS) 
means  the  list  maintained  and 
disseminated  by  the  General  Services 
Administration  (GSA)  containing  the 
names  and  other  information  about 
persons  who  are  ineligible.  The  EPLS 
system  includes  the  printed  version 
entitled,  "List  of  Parties  Excluded  or 
Disqualified  from  Federal  Procurement 
and  Nonprocmement  Programs,"  so 
long  as  published. 

f  _.95S    Indictment 

Indictment  means  an  indictment  for  a 
criminal  offense.  A  presentment, 
information,  or  other  filing  by  a 
competent  authority  charging  a  criminal 
offense  shall  be  given  the  same  effect  as 
an  indictment. 

§_.960    ineligible  or  ineligibility. 

Ineligible  or  ineligibility  means  that  a 
person  or  commodity  is  prohibited  from 
covered  transactions  because  of  an 
exclusion  or  disqualification. 


66556      Federal  Register /Vol.  68,  No.  228 )  Wednesday,  November  26,  2003 /Rule  and  R^ulations 


% •966    LAQfll  procttsdInQi. 

Legal  proceedings  means  any  criminal 
proceeding  or  any  civil  judici^ 
proceeding,  including  a  proceeding 
under  the  Program  Fraud  Civil 
Remedies  Act  (31  U.S.C.  3801-3812),  to 
which  the  Federal  Government  or  a 
State  or  local  government  or  quasi- 
governmental  authority  is  a  party.  The 
term  also  includes  appeals  from  those 
proceedings. 

§    .870    NonprocufwiMnt  trMwcctlon. 

(a)  Nonprocurement  transaction 
means  any  transaction,  regardless  of 
type  (except  procurement  contracts), 
including,  but  not  limited  to  the 
following: 

(I)  Grants. 

(2). Cooperative  agreements. 

(3)  Scholarships. 

(4)  Fellowships.  ' 

(5)  Contracts  of  assistance. 

(6)  Loans. 

(7)  Loan  guarantees. 

(8)  Subsidies. 

(9)  Insurances. 

(10)  Payments  for  specified  uses. 

(II)  Donation  agreements. 

(b)  A  nonprocurement  transaction  at 
any  tier  does  not  require  the  transfer  of 
Federal  funds. 

S._.975    Notice. 

Notice  means  a  written 
communication  served  in  person,  sent 
by  certified  mail  or  its  equivalent,  or 
sent  electronically  by  e-mail  or 
facsimile.  (See  § .  615.) 

§__.980    Participant 

Participant  means  any  person  who 
submits  a  proposal  for  or  who  enters 
into  a  covered  transaction,  including  an 
agent  or  representative  of  a  participant. 

§_.9e5    Person. 

Person  means  any  individual, 
corporation,  partnership,  association, 


unit  of  government,  or  legal  entity, 
however  organized. 

S_-990    preponderance  of  the  evidence. 

Preponderance  of  the  evidence  means 
proof  by  information  that,  compared 
with  information  opposing  it,  leads  to 
the  conclision  that  the  fact  at  issue  is 
more  propably  true  than  not. 

§_.995    Principal. 
Princiaal  means — 

(a)  An  officer,  director,  owner, 
partner,  frincipal  investigator,  or  other 
person  w  ithin  a  participant  with  - 
managen  ent  or  supervisory 
responsil  ilities  related  to  a  covered 
transactit  tn;  or 

(b)  A  o  )nsultant  or  other  person, 
whether  i  )r  not  employed  by  the 
participa  it  or  paid  with  Federal  funds, 
who — 

(1)  Is  ii  1  a  position  to  handle  Federal 
funds; 

(2)  Is  ii  I  a  position  to  influence  or 
control  t]  le  use  of  those  funds;  or, 

(3)  Occ  upies  a  technical  or 
professio  aal  position  capable  of 
substanti  illy  influencing  the 
developD  lent  or  outcome  of  an  activity 
required  to  perform  the  covered 
transactii  in. 

§     .1000    Respondent. 

Respoi  dent  means  a  person  against 
whom  a£  agency  has  initiated  a 
debarmei  it  or  suspension  action. 

§_.1005    State. 

(a)  Sta,  e  means — 

(1)  Any  of  the  states  of  the  United 
States; 

(2)  Thd  1 

(3)  Th4 1 
Rico; 

(4)  An; '  territory  or  possession  of  the 
United  S  ates;  or 

(5)  An; '  agency  or  instrumentality  of 
a  state. 


District  of  Columbia; 
Conunonwealth  of  Puerto 


(b)  For  purposes  of  this  part.  State 
does  not  include  institutions  of  higher  . 
education,  hospitals,  or  units  of  local 
government. 

§_.1010    Suspwidlng  official. 

(a)  Suspending  official  means  an  ' 
agency  official  who  is  authorized  to 
impose  suspension.  The  suspending 
official  is  either: 

(1)  The  agency  head;  or 

(2)  An  official  designated  by  the  - 
agency  head. 

(b)  [Reserved] 

§__.1015    Suspension. 

Suspension  is  an  action  taken  by  a 
suspending  official  under  subpart  G  of 
this  part  that  immediately  prohibits  a 
person  from  participating  in  covered 
transactions  and  transactions  covered 
under  the  Federal  Acquisition 
Regulation  (48  CFR  chapter  1)  for  a 
temporary  period,  pending  completion 
of  an  agency  investigation  and  any  ■ 
judicial  or  administrative  proceedings 
that  may  ensue.  A  person  so  excluded 
is  suspended. 

§  _.1 020    Voluntary  exclusion  or 
voluntarily  excluded. 

(a)  Voluntary  exclusion  means  a 
person^  agreement  to  be  excluded 
under  the  terms  of  a  settiement  between 
the  person  and  one  or  more  agencies. 
Volimtary  exclusion  must  have 
govemmentwide  effect. 

(b)  Voluntarily  excluded  means  the 
status  of  a  person  who  has  agreed  to  a 
voluntary  exclusion. 

Subpart  J— [ReservecQ 


Appendix  to  [Part/Subpart] 
Covered  Transactions 
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COVERED  TRANSACTIONS 


Federal  Agency 


All  Primary  Tier 
Nonprocurement  Transactions 


All  Lower  Tier 
Nonprocurement  Transactions 


AU  First  Tier 

Procurement  Contracts 

2:$25,000 


All  First  Tier  Procurement 

Contracts  Subject  to 
Federal  Agency  Consent 


All  Lower  Tier  Subcontracts 

Subject  to 

Federal  Agency  Consent 


2.  [Part/Subpart]  is  added  to  read  as 
follows: 

[PART/SUBPART}— 
GOVERNMENTWiDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(RNANCIAL  ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

_.100    What  does  this  part  do? 

.105    Does  this  part  apply  to  me? 

110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
_.  1 1 5    Does  this  part  affect  the  Federal 

contracts  that  I.receive? 

Subpart  B— RequirenMnts  for  Recipients 
Other  Than  Individuals 

_.200    What  must  I  do  to  comply  with  this 
part? 

_.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

.210  .To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

j215    What  must  I  include  in  my  drug-free 

awareness  program? 


-220    By  when  must  r  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

_.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

_.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipiento 
Who  Are  Individuals 

.300    What  must  I  do  to  comply  with  this 

part  if  I  am  an  individual  recipient? 
_.301     [Reserved] 

Subpart  D— Responsibiitties  of  [Agency 
ad)ective]  Awarding  Officials 

-400    Whafare  my  responsibilities  as 

a(n)[Agency  adjective]  awarding  official? 

Subpart  E— Violations  of  this  Part  and 
Consequences 

.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 


.510    What  actions  will  the  Federal 
Government  take  against  a  recipient 
determined  to  have  violated  this  part? 

.515    Are  there  any  exceptions  to  those 
actions? 


Subpart  F— Oefinitions 

.605 

Award. 

.610 

Controlled  substance. 

.615 

Conviction. 

.620 

Cooperative  agreement. 

.625 

Criminal  drug  statute. 

.630 

Debarment. 

.635 

Drug-free  workplace. 

.640 

Employee. 

.645 

Federal  agencv  or  agency. 

.650 

Grant. 

.655 

Individual. 

.660 

Recipient. 

.665 

State. 

.670 

Suspension 

Subpart  A— Purpose  and  Coverage 

§_.100    What  does  this  part  do? 

This  part  carries  out  the  portion  of  the 
Drug-Free  Workplace  Act  of  1988  {41 
U.S.C.  701  et  seq.,  as  amended)  that 
applies  to  grants.  It  also  applies  the 
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COVERED  TRANSACTIONS 


Federal  Agency 


All  Primarv  Tier 
Nonprocurcment  Iransactions 


.*\.JI  Lower  Tier 
Nonprocurement  Transactions 


Ail  First  Tier 

Procurement  Contracts 

>  $25,000 


Ail  First  Tier  Procurement 

Contracts  Subject  to 

Federal  Agency  Consent 


Federal  Agency  Optional 

Lower  Tier  Coverage 

Designated  Subcontracts  >  $25,000 

(Sce§_.220(c)) 


All  Lower  Tier  Subcontracts 

Subject  to 

Federal  Agency  C  onscnt 


2.  (Part/SubpartI  is  added  to  read  as 
follows; 

[PART/SUBPART]— 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(FINANCIAL  ASSISTANCE) 

Subpart  A — Purpose  and  Coverage 

Sec. 

.100     What  does  this  part  do? 
.105     Does  this  part  apply  to  me.' 
.110     Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
.115     Does  this  pari  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

.200    What  must  I  do  to  comply  with  this 
part? 

.205     What  must  I  include  in  my  drug-free 
workplace  statement? 

.210    To  whom  must  I  distribute  mv  drug- 
free  workplace  statement? 

.215     What  must  I  include  in  mv  drug-free 
awareness  program? 


.220     By  when  must  I  publish  mv  drug- 
tree  workplace  statement  and  establish 
.my  drug-tree  awareness  program? 

.225     What  actions  must  I  lake  concerning 
employees  who  are  cori\  icted  of  drug 
violations  in  the  workplace? 

.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

.300     What  must  1  do  to  f:omply  with  this 

part  if  I  am  an  individual  recipient' 
.301     [Reserved! 

Subpart  D— Responsibilities  of  [Agency 
adjective]  Awarding  Officials 

.400     What'are  my  responsibilities  as 
a(n)[Agenc\-  adjective]  awarding  official? 

Subpart  E— Violations  of  this  Part  and 
Consequences 

.500     How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
.505     How  are  violations  of  thispart 

determined  for  recipients  who  are 

individuals? 


.510     What  actions  will  the  Federal 
Go\  ernment  take  against  a  recipient 
determined  to  have  violated  this  part? 

.515     Are  there  any  exceptions  to  those 
actions? 

Subpart  F— Definitions 

.605  Award. 

.610  (Controlled  substance. 

.fil5  Conviction. 

.620  Cooperative  agreement. 

.625  Criminal  drug  statute. 

.630  Debarment. 

.635  Drug-free  workplace. 

.640  Employee. 

.645  Federal  agency  or  agency. 

.650  Cirant. 

.655  Individual. 

.660  Recipient. 

.665  State. 

.670  Suspension 

Subpart  A— Purpose  and  Coverage 

§     .100    What  does  this  part  do? 

This  part  carries  out  the  portion  of  the 
Drus-Free  Workplace  Act  of  1988  (41 
U.S.C.  701  et  seq..  as  amended)  that 
applies  to  grants.  It  also  applies  the 
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provisions  of  the  Act  to  cooperative 
agreements  and  other  financial 
assistance  awards,  as  a  matter  of  Federal 
Government  policy. 


f  _.105   boM  this  part  apply  to  me? 

(a)  Por^ons  of  this  part  apply  to  vou 
if  you  ar^  either —  ' 

(1)  A  recipient  of  an  assistance  award 


from  the 


Agency  noun];  or 


(2)  A(n)  [Agency  adjective]  awarding 
official.  (See  definitions  of  award  and 

recipient  in  §§ .605  and ^.660, 

respectively.) 

(b)  The  following  table  shows  the 
subparts  that  apply  to  you: 


If  you  are 


see  subparts 


(1)  A  recipient  who  is  not  an  individijal 

(2)  A  recipient  who  Is  an  Individual  

(3)  A(n)  [Agency  adjective]  awarding  official 


A,  B  arid  E. 
A,  C  and  E. 
A,  D  and  E. 


S_.110    Ara  any  of  my  Fadaral  aasistanca 
awards  axampt  from  thia  part? 

This  part  does  not  apply  to  any  award 
that  the  [Agency  head  or  designee] 
determines  that  the  application  of  this 
part  would  be  inconsistent  with  the 
international  obligations  of  the  United 
States  or  the  laws  or  regulations  of  a 
foreign  government. 

|_.115    Doas  this  part  affect  the  Federal 
coiitiacts  that  I  racaiva? 

It  will  affect  future  contract  awards 
indirectly  if  you  are  debarred  or 
suspended  for  a  violation  of  the 
requirements  of  this  part,  as  described 

in  § .  510(c).  However,  this  part  does 

not  apply  directly  to  procurement 
contracts.  The  portion  of  the  Drug-Free 
Workplace  Act  of  1988  that  applies  to 
Federal  procurement  contracts  is  carried 
out  through  the  Federal  Acquisition 
Regulation  in  chapter  1  of  Title  48  of  the 
Code  of  Federal  Regulations  (the  drug- 
free  workplace  coverage  currently  is  in 
48  CFR  part  23,  subpart  23.5). 

Subpart  B— Requirements  for 
Recipienta  Ottier  Than  Individuals 

f_.200    What  imiat  I  do  to  comply  with 
thiapart? 

There  are  two  general  requirements  if 
you  are  a  recipient  other  than  an 
individuid. 

(a)  First,  you  must  make  a  good  faith 
effort,  on  a  continuing  basis,  to  maintain 
a  drug-free  workplace.  You  must  agree 


to  do  so  rs  a  condition  for  receiving  any 
award  ccA'ered  by  this  part.  The  specific 
measures  that  you  must  take  in  this 
regard  are  described  in  more  detail  in 
subsequent  sections  of  this  subpart. 
Briefly,  those  measures  are  to — 

(1)  Putilish  a  drug-free  workplace 
statement  and  establish  a  drug-free 
awarene^  program  for  your  employees 
(see  §§1.205  through  _.220);  and 

(2)  Tale  actions  concerning 
employees  who  are  convicted  of 
violatingjdrug  statutes  in  the  workplace 
(see§_.^25). 

(b)  Secbnd,  you  must  identify  all 
knovtm  workplaces  under  your  Federal 
awards  (^ee  §  __.230). 

must  I  Include  In  my  drug- 
liaca  statement? 


ist  publish  a  statement  that — 
Is  youLT  employees  that  the 
1  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a 
controllen  substance  is  prohibited  in 
yoiu-  woikplace; 

(b)  Sp€  cifies  the  actions  that  you  will 
take  agai  ist  employees  for  violating  that 
prohibiti  }n;  and 

(c)  Leti  each  employee  know  that,  as 
a  conditi  m  of  employment  under  any 
award,  he  or  she: 

(1)  WiB  abide  by  the  terms  of  the 
statemen  [;  and 

(2)  Mu  5t  notify  you  in  writing  if  he  or 
she  is  CO!  ivicted  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 


If. 


(a)  The  perfonnance  period  of  the  award  Is  less  than  30  da  rs 


(b)  The  performance  period  of  the  award  Is  30  days  or  monk 


workplace  and  must  do  so  no  more  than 
five  calendar  days  after  the  conviction. 

§  __.21 0    To  wliom  must  I  distribute  my 
drug-free  workplaca  statamant? 

You  must  require  that  a  copy  of  the 

statement  described  in  § .205  be  given 

to  each  employee  who  will  be  engaged 
in  the  perfonnance  of  any  Federal 
award.  -» 

S_.215    What  must  I  Include  in  my  drug- 
free  awaranaaa  program? 

You  must  establish  an  ongoing  drug- 
free  awareness  program  to  inform 
employees  about — 

(a)  The  dangers  of  drug  abuse  in  the 
workplace; 

(b)  Your  policy  of  maintaining  a  drug- 
free  workplace; 

(c)  Any  available  drug  coimseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(d)  The  penalties  that  you  may  impose 
upon  them  for  drug  abuse  violations 
occurring  in  the  workplace. 

§  _.220  By  wtian  imist  i  publish  my  drug- 
free  workplace  statement  and  establish  my 
drug-free  awareness  program? 

If  you  are  a  new  recipient  that  does 
not  already  have  a  policy  statement  as 

described  in  § .205  and  an  ongoing 

awareness  program  as  described  in 
§  __.215,  you  must  publish  the 
statement  and  establish  the  program  by 
the  time  given  in  the  following  table: 


(c)  You  twiieve  there  are  extraordinary  circumstances  thai  will  require 
more  than  30  days  for  you  to  publish  the  policy  statemerf  and  estab- 
lish tfie  awareness  program. 


then  you 


must  have  the  poHcy  statement  and  program  In  place  as  soon  as  pos- 

sit>ie,  but  before  the  date  on  which  performance  is  expected  to  be 

completed, 
must  have  the  policy  statement  and  program  in  place  within  30  days 

after  award, 
may  ask  the  [Agency  adjective]  awarding  official  to  give  you  more  time 

to  do  so.  The  amount  of  additional  time,  if  any,  to  be  given  is  at  the 

discretion  of  the  awarding  official. 
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§_-22S    What  actions  miMt  I  take 
concerning  employees  wtio  are  convicted 
of  drag  violatfons  In  the  workplace? 

There  are  two  actions  you  must  take 
if  an  employee  is  convicted  of  a  drug 
violation  in  the  workplace: 

(a)  First,  you  must  notify  Federal 
agencies  if  an  employee  who  is  engaged 
in  the  performance  of  an  award  informs 
you  about  a  conviction,  as  required  by 

§ .205(c)(2),  or  you  otherwise  learn  of 

the  conviction.  Your  notification  to  the 
Federal  agencies  must 

(1)  Be  in  writing; 

(2)  Include  the  employee's  position 
title; 

(3)  Include  the  identification 
number{s)  of  each  affected  award; 

(4)  Be  sent  within  ten  calendar  days 
after  you  learn  of  the  conviction;  and 

(5)  Be  sent  to  every  Federal  agency  on 
whose  award  the  convicted  employee 
was  working.  It  must  be  sent  to  every 
awarding  official  or  his  or  her  official 
designee,  unless  the  Federal  agency  has 
specified  a  central  point  for  the  receipt 
of  the  notices. 

(b)  Second,  within  30  calendar  days  of 
learning  about  an  employee's 
conviction,  you  must  either 

(1)  Take  appropriate  persoimel  action 
against  the  employee,  up  to  and 
including  termination,  consistent  with 
the  requirements  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794),  as 
amended;  or 

(2)  Require  the  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  these  purposes  by  a 
Federal,  State  or  local  health,  law 
enforcement,  or  other  appropriate 
agency. 

§_.230    How  and  when  must  I  identify 
workplaces? 

(a)  You  must  identify  all  known 
workplaces  under  each  [Agency 
adjective]  award.  A  failure  to  do  so  is  a 
violation  of  your  drug-ft-ee  workplace 
requirements.  You  may  identify  the 
workplaces 

(1)  To  the  [Agency  adjective]  official 
that  is  making  die  award,  either  at  the 
time  of  application  or  upon  award;  or 

(2)  In  documents  that  you  keep  on  file 
in  your  offices  dining  the  performance 
of  the  award,  in  which  case  you  must 
make  the  information  available  for 
inspection  upon  request  by  [Agency 
adjective]  officials  or  their  designated 
representatives. 

(b)  Yoin  workplace  identification  for 
an  award  must  include  the  actual 
address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work 
under  the  award  takes  place.  Categorical 
descriptions  may  be  used  (e.g.,  all 
vehicles  of  a  mass  transit  authority  or 


State  highway  department  while  in 
operation,  State  employees  in  each  local 
unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

(c)  If  you  identified  workplaces  to  the 
[Agency  adjective]  awarding  official  at 
the  time  of  application  or  award,  as 
described  in  paragraph  (a)(1)  of  this 
section,  and  any  workplace  that  you 
identified  changes  during  the 
performance  of  the  award,  you  must 
inform  the  [Agency  adjective]  awarding 
official. 

Subpart  C— Requirements  for 
Recipients  Who  Are  individuais 

§_.300    What  must  I  do  to  comply  wKh 
this  part  If  I  am  an  Individual  recipient? 

As  a  condition  of  receiving  a(n) 
[Agency  adjective]  award,  if  you  are  an 
individual  recipient,  you  must  agree 
that— 

(a)  You  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a 
controlled  substance  in  conducting  any 
activity  related  to  the  award;  and 

(b)  If  you  are  convicted  of  a  criminal 
drug  offense  resulting  firom  a  violation 
occurring  during  the  conduct  of  any 
award  activity,  you  will  report  the 
conviction: 

(1)  In  writing. 

(2)  Within  10  calendar  days  of  the 
conviction. 

(3)  To  the  [Agency  adjective] 
awarding  official  or  other  designee  for 
each  award  that  you  currently  have, 

unless  § .301  or  the  award  document 

designates  a  central  point  for  the  receipt 
of  the  notices.  When  notice  is  made  to 

a  central  point,  it  must  include  the 
identification  number(s)  of  each  affected 
award. 

§_.301    [Reserved] 

Suispart  D— Responsibilities  of 
[Agency  adjective]  Awarding  Officials 

§_.400    What  are  my  responsibilities  as 
a(n)  [Agency  adjective]  awarding  official? 

As  a(n)  [Agency  adjective]  awarding 
official,  you  must  obtain  each 
recipient's  agreement,  as  a  condition  of 
the  award,  to  comply  with  the 
requirements  in — 

(a)  Subpart  B  of  this  part,  if  the 
recipient  is  not  an  individual;  or 

(b)  Subpart  C  of  this  part,  if  the 
recipient  is  an  individual. 

Subpart  E— Violations  of  this  Part  and 
Consequences 

§  __.500    How  are  violattons  of  this  part 
determined  for  recipients  other  tttan 
individuals? 

A  recipient  other  than  an  individual 
is  in  violation  of  the  requirements  of 


this  part  if  the  [Agency  head  or 
designee]  determines,  in  writing,  that — 

(a)  The  recipient  has  violated  the 
requirements  of  subpart  B  of  this  part; 
or 

(b)  The  nmnber  of  convictions  of  the 
recipient's  employees  for  violating 
criminal  drug  statutes  in  the  workplace 
is  large  enough  to  indicate  that  the 
recipient  has  failed  to  make  a  good  faith 
effort  to  provide  a  drug-free  workplace. 

f_.505    How  an  violations  of  this  pert 
delsrmlnsd  for  recipisnts  wfio  are 
individuals? 

An  individual  recipient  is  in  violation 
of  the  requirements  of  this  part  if  the 
[Agency  head  or  designee]  determines, 
in  writing,  that — 

(a)  The  recipient  has  violated  the 
requirements  of  subpart  C  of  this  part; 
or 

(b)  The  recipient  is  convicted  of  a 
criminal  drug  offense  resulting  from  a 
violation  occmring  during  the  conduct 
"of  any  award  activity. 

§_.S10    What  actions  will  the  Federal 
Government  take  against  a  recipient 
determined  to  have  vtolated  this  part? 

If  a  recipient  is  determined  to  have 
violated  this  part,  as  described  in 
§     .500  or  §     .505,  the  [Agency  noun] 
may  take  one  or  more  of  the  following 
actions — 

(a)  Suspension  of  payments  under  the 
award; 

(b)  Suspension  or  termination  of  the 
award;  and 

(c)  Suspension  or  debarment  of  the 
recipient  under  [CFR  citation  for  the 
Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689],  for  a 
period  not  to  exceed  five  years. 

f_^S15    Are  there  any  exceptions  to  those 
actkms? 

The  [Agency  head]  may  waive  with 
respect  to  a  particular  award,  in  writing, 
a  suspension  of  pa)mients  under  an 
award,  suspension  or  termination  of  an 
award,  or  suspension  or  debarment  of  a 
recipient  if  the  [Agency  head] 
determines  that  such  a  waiver  would  be 
in  the  public  interest.  This  exception 
authority  cannot  be  delegated  to  any 
other  official. 

Subpart  F— Definitions 

%_JB06   Award. 

Award  means  an  award  of  financial 
assistance  by  the  [Agency  noun]  or  other 
Federal  agency  directly  to  a  recipient. 

(a)  The  term  award  includes: 

(1)  A  Federal  grant  or  cooperative 
agreement,  in  the  form  of  money  or 
property  in  Ueu  of  money. 

(2)  A  block  grant  or  a  grant  in  an 
entitlement  program,  whether  or  not  the 


66560      Federal  Register /Vol.  68,  No.  228  i 


Wednesday,  November  26,  2003 /Rule  and  Regulations 


grant  is  exempted  from  coverage  under 
ihe  Govemmentwide  rule  (Agency- 
specific  CFR  citation)  that  implements 
OMB  Circular  A-102  (for  availability, 
see  5  CFR  1310.3)  and  specifies  uniform 
administrative  requirements. 

(b)  The  term  award  does  not  include: 

(1)  Technical  assistance  that  provides 
services  instead  of  money. 

(2)  Loans. 

(3)  Loan  guarantees. 

'  (4)  Interest  subsidies. 

(5)  Insurance. 

(6)  Direct  appropriations. 

(7)  Veterans'  benefits  to  individuals 
(i.e.,  any  benefit  to  veterans,  their 
families,  or  survivors  by  virtue  of  the 
service  of  a  veteran  in  the  Armed  Forces 
of  the  United  States). 

i_.610    ControllMl  mitwtane*. 

Controlled  substance  means  a 
controlled  substance  in  schedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  U.S.C.  812),  and  as  further 
defined  by  regulation  at  21  CFR  1308.11 
through  1308.15. 

|_.615    ConvtotkMi. 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by^  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
,  the  Federal  or  State  criminal  drug 
statutes. 

f_.620    Coopftiv  agreement 

Cooperative  agreement  means  an 
award  of  financial  assistance  that, 
consistent  with  31  U.S.C.  6305,  is  used 
to  enter  into  the  same  kind  of 
relationship  as  a  grant  (see  definition  of 

grant  in  § .650),  except  that 

substantial  involvement  is  expected 
between  the  Federal  agency  and  the 
recipient  when  carrying  out  the  activity 
contemplated  by  the  award.  The  term 
does  not  include  cooperative  research 
and  development  agreements  as  defined 
in  15  U.S.C.  3710a. 

f  _.62S    Criminal  drug  ttatute. 

Criminal  drug  statute  means  a  Federal 
or  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any 
controlled  substance. 

i .630    Prtterment 

Debarment  means  an  action  taken  by 
a  Federal  agency  to  prohibit  a  recipient 
from  participating  in  Federal 
Government  procurement  contracts  and 
covered  nonprocurement  transactions. 
A  recipient  so  prohibited  is  debarred,  in 
accordatfce  with  the  Fed^al  Acquisition 
Regulation  for  procurement  contracts 
(48  CFR  part  9,  subpart  S.4)  and  the 
common  rule,  Govenunent-wide 


Debarmefit  and  Suspension 
(Nonprocurement),  that  implements 
ExecuUvfe  Order  12549  and  Executive 
Order  12  589. 


§_.635 


Drug-free  workplace. 

?e  workplace  means  a  site  for 
fctmance  of  work  done  in 
connecti  )n  with  a  specific  award  at 
31  iployees  of  the  recipient  are 
from  engaging  in  the 
manufactiu^.  distribution, 
possession,  or  use  of  a 
substemce. 


Drug-fi  ee 
the  perfc 
connecti 
which  e: 
prohibit^ 
unlawfu 
dispens 
controUejd 


iiig. 


§_ -6<0 


Employee. 


(l)All 
(2)  All 


(a)  Em  iloyee  means  the  employee  of 
a  recipie  it  directly  engaged  in  the 
performs  nee  of  work  under  the  award, 
includin  5 — 

direct  charge  employees; 

indirect  charge  employees, 
unless  til  eir  impact  or  involvement  in 
the  perfo  rmance  of  work  under  the 
award  is  insignificant  to  the 
perform!  nee  of  the  award;  and 
(3)  Tei  iporary  personnel  and 
consulta  its  who  are  directly  engaged  in 
the  perfc  rmance  of  work  under  the 
award  ai  d  who  are  on  the  recipient's 
paj^oU. 

(b)  Thi  5  definition  does  not  include 
workers  lot  on  the  payroll  of  the 
recipien  (e.g.,  volunteers,  even  if  used 
to  meet  i  matching  requirement; 
consulta  its  or  independent  contractors 
not  on  tl:  e  payroll;  or  employees  of 
subrecipients  or  subcontractors  in 
covered  >vorkplaces). 

S_.645  iFederal  agency  or  agency. 

Federal  agency  or  agency  means  any 
United  States  executive  department, 
military  department,  government 
corporation,  government  controlled 
corporation,  any  other  establishment  in 
the  executive  branch  (including  the 
Executiw  Ofiice  of  the  President),  or 
any  inde  pendent  regulatory  agency. 

S_.650    Grant 

Grant  neans  an  award  of  financial 
assistan(  e  that,  consistent  with  31 
U.S.C.  6: 104,  is  used  to  enter  into  a 
relationsiip — 

{a)  The  principal  purpose  of  which  is 
to  transfer  a  thing  of  value  to  the 
recipien  to  carry  out  a  public  purpose 
of  suppc  rt  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquii  e  property  or  services  for  the 
Federal  1  ^vemment's  direct  benefit  or 
use;  and 

(b)  In '  vhich  substantial  involvement 
is  not  ex  [)ected  between  the  Federal 
agency  ^d  the  recipient  when  carrying 
out  the  activity  contemplated  by  the 
award.  I 


§_.65S    Individual. 

Individual  means  a  natural  person. 

§_.660    Recipient 

Recipient  means  any  individual, 
corporation,  partnership,  association, 
unit  of  government  (except  a  Federal 
agency)  or  legal  entity,  however 
organized,  that  receives  an  award 
directly  from  a  Federal  agency. 

§_.665    State. 

State  means  any  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwedth  of  Puerto  Rico,  or 
any  territory  or  possession  of  the  United 
States. 

§_.670    Suapenaion. 

Suspension  means  an  action  taken  by 
a  Federal  agency  that  immediately 
prohibits  a  recipient  from  participating 
in  Federal  Government  procurement 
contracts  and  covered  nonprocurement 
transactions  for  a  temporary  period, 
pending  completion  of  an  investigation 
and  any  judicial  or  administrative 
proceedings  that  may  ensue.  A  recipient 
so  prohibited  is  siispended,  in 
accordance  with  the  Federal  Acquisition 
Regulation  for  procurement  contracts 
(48  CFR  part  9.  subpart  9.4)  and  the 
common  rule.  Government-wide 
Debarment  and  Suspension 
(Nonprocurement),  that  implements 
Executive  Order  12549  and  Executive 
Order  12689.  Suspension  of  a  recipient 
is  a  distinct  and  separate  action  from 
suspension  of  an  award  or  suspension  of 
payments  under  an  award. 

Adoption  of  Common  Rules 

The  adoption  of  the  common  rules  by. 
the  participating  agencies,  as  modified 
by  agency-specific  text,  is  set  forth 
below. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

SCFR  Part 970 

RIN  3206-AJ31 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
David  Cope,  Debarring  Ofgcial,  Office  of 
the  Inspector  General,  U.S.  Office  of 
'Personnel  Management,  1900  E  Street, 
NW..  Washington,  DC  20415,  e-mail 
debai^opm.gov.  fex  (202)  606-2153. 
SUPPLEMENTARY  MFORMATION:  The  Office 
of  Personnel  Management  adopted  the 
Nonprocurement  Debarment  and 
Suspension  Common  Rule  on  May  17, 
1993,  following  the  text  of  the 
govemmentwide  rule  as  published  on 
May  26, 1988  {53  FR  19160].  OPM  did 
not  adopt  subpart  F  of  the  common  rule, 
pertaining  to  requirements  for  drug-fr«e 
workplace  (grants),  because  the  agency 


Federal  Register/Vol.  68,  No.  228 / Wednesday.  November  26,  2003 /Rule  and  Regulations      66561 


did  not  issue  assistance  awards,  grants, 
or  other  forms  of  financial  or 
nonfinancial  assistance  that  would  be 
covered  by  those  provisions.  For  the 
same  reasons,  OPM  is  not  adopting  the 
separate  regulatory  part  on  drug-firee 
workplace  requirements  that  has  been 
developed  as  part  of  this 
govemmentwide  regulatory  package. 

List  of  Sabjects  in  5  CFR  Part  970 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Government  employees.  Health 
fecilities,  Health  insurance,  and  Health 
professions. 

Dated:  August  28,  2003. 

U.S.  Office  of  Personnel  Management. 
Kay  Cole  James, 
Director. 

m  For  the  reasons  stated  in  the  common 

preamble,  the  Office  of  Personnel 

Management  amends  5  CFR,  Code  of 

Federal  Regulations  as  follows: 

■  1.  Part  970  is  revised  as  set  forth  in 

instruction  1  at  the  end  of  the  common 

preamble. 

PART  970— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

970.25    How  is  this  part  organized? 
970.50    How  is  this  part  written? 
970.75    Do  tenns  in  this  part  have  special 
meanings? 

Subpart  A— General 

970.100    What  does  this  part  do? 
970.105    Does  this  part  apply  to  me? 
970.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
970.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
970.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
970.125    Does  an'exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
970.130    Does  exclusion  imder  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
970.135    May  the  OPM  exclude  a  person 

who  is  not  currently  participating  in  a 

nonprocurement  transaction? 
970.140    How  do  I  know  if  a  person  is 

excluded? 
970.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

970.200    What  is  a  covered  transaction? 
970.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 


970.210    Which  nonprocurement  . 

transactions  are  covered  transacUons? 
970.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
970.220  'Are  any  procurement  contracts 

included  as  covered  transactions? 
970.225     How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

970.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
970.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
970.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
970.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
970.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to  ■ 

participate? 
970.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
970.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

970.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  OPM? 
970.340    If  I  disclose  unfavorable 

information  required  under  §  970.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
970.345     What  happens  if  I  fail  to  disclose 

the  information  required  under 

§970.335? 
970.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  970.335 

after  entering  into  a  covered  transaction 

with  the  OPM? 

Disclosing  information— Lower  Tier 
Participants 

970.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

970.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§970.355? 

970.365    What  must  I  do  if  I  learn  of 

information  required  under  §  970.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  [>— Responsibilities  of  OPM 
Officials  Regarding  Transactions 

970.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

970.405    May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

970.410    May  I  approve  a  participant's  use 
of  the  services  of  an  excluded  person? 


970.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
970.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
970.425    When  do  I  check  to  see  if  a  pwson 

is  excluded  or  disqualified? 
970.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
970.435    What  must  I  require  of  a  primary 

tier  participant? 
970.440    What  method  do  I  use  to     ' 

communicate  those  requirements  to 

participants? 
970.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disquaUfied  person? 
970.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  970.335? 
970.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  970.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  Systam 

970.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
9701505    Who  uses  the  EPLS? 
970.510    Who  maintains  the  EPLS? 
970.515    What  specific  information  is  in  the 

EPLS? 
970.520    Who  places  the  information  into 

the  EPLS? 
970.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
970.530    Where  can  1  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  DetMrment  Actions 

970.600    How  do  suspension  and  debarment 

actions  start? 
970.605    How  does  suspension  differ  from 

debarment? 
970.610    What  procedures  does  the  OPM  use 

in  suspension  and  debarment  actions? 
970.615    How  does  the  OPM  notify  a  person 

of  a  suspension  and  debarment  action? 
970.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
970.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
970.630    May  the  OPM  impute  the  conduct 

of  one  person  to  another? 
970.635    May  the  OPM  settle  a  debarment  or 

suspension  action? 
970.640    May  a  settlement  include  a 

voluntary  exclusion? 
970.645    Do  other  Federal  agencies  know  if 

the  OPM  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

970.700    When  may  the  suspending  official 

issue  a  suspension? 
970.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
970.710    When  does  a  suspension  take 

effect? 
970.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
970.720    How  may  I  contest  a  suspension? 
970.725    How  much  time  do  I  have  to 

contest  a  suspension? 
970.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
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970.735  Under  what  conditions  do  I  get  an 
additional  opportunity  to  challenge  the 
facts  on  which  the  suspension  is  based? 

970.740    Are  suspension  proceedings 
fbnnal? 

970.745    How  is  fact-finding  conducted? 

970.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

970.755    When  will  I  know  whether  the 
suspension  is  continued  or  tenninated? 

970.760    How  long  may  my  suspension  last? 

Subpart  H—Oebarment 

970.800    What  are  the  causes  for  debannent? 
970.805    What 'notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
970.810    When  does  a  debannent  take 

effect? 
970.815    How  may  I  contest  a  proposed 

debarment? 
970.820'  How  much  time  do  I  have  to 

contest  a  proposed  debannent? 
970.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debannent? 
970.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 
970.835    Are  debarment  proceedings  formal? 
970.840    How  is  fact-finding  conducted? 
970.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
970.850    What  is  the  standard  of  proof  in  a 

debarment'action? 
970.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
970.860    What  factors  may  influence  the 

debarring  official's  decision? 
970.865    How  long  may  my  debarment  last? 
970.870    When  do  I  know  if  the  debarring 

official  debars  me? 
970.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
970.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
970.885    May  the  debarring  official  extend  a 

debannent? 

Subpart  I— Definitions 

970.900    Adequate  evidence. 

970.905 

970.910 

970.915 

970.920 

970.925 

970.930 

970.935 

970.940 

970.945 

970.950 

970.955 

970.960 

970.965 

970.970 

970.975 

970.980 

970.985 

970.990 

970.995 

970.1000 

970.1005 


Affiliate. 

Agency.  • 

Agent  or  representative. 

Civil  judgment. 

Conviction. 

Debannent. 

Debarring  official. 

Disqualified. 

Excluded  or  exclusion. 

Excluded  Parties  List  System. 

Indictment. 

Ineligible  or  ineligibility. 

Legal  proceedings. 

Nonprocurement  transaction. 

Notice. 

Participant. 

Person. 

Preponderance  of  the  evidence. 

Principal. 

Respondent. 

State. 


unicate  the  requirement,  you 

lude  a  term  or  condition  in  the 

on  requiring  the  participants' 

ce  with  subpart  C  of  this  part 

iring  them  to  include  a  similar 

ondition  in  lower-tier  covered 


970.1010    Suspending  official. 
970.1015    Suspension. 
970.1020    Voluntary  exclusion  or  - 

volui  itarily  excluded. 

Subpart  <  ^Rasarvad] 

Appendi ;  to  Part  970 — Covered 
Transact  ons 

Authoi  ity:  Sec.  2455.  Pub.L.  103-355, 108 
Stat.  332;  ;  E.O.  12549,  3  CFR,  1986  Comp., 
p.l89;  E.( ).  12689.  3  CFR,  1989  Comp..  p.235. 

2.  Part  970  is  further  amended  as  set 
forth  be  ow. 

■  a.  "[A  ;ency  noun]"  is  removed  and 
"OPM"  s  added  in  its  place  wherever  it 
occurs. 

■  b.  "[A  ;ency  adjective]"  is  removed  and 
"OPM"  s  added  in  its  place  wherever  it 
occurs. 

■  c.  "{Agency  head  or  designee]"  is 
removeq  and  "Debarring  Official"  is 
added  ii^  its  place  wherever  it  occiu'S. 

■  3.  Section  970.440  is  added  to  read  as 
follows: 

§970.440  What  method  do  I  use  to 
communicate  those  requirements  to 
particli 

Toco 
must  in 
transac 
complii 
and  req 
term  or 
transac 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  pirts  3017  and  3021 

RIN0505-AA11 
SUMMARY:  The  United  States  Department 
of  Agriciilture  (USDA)  adopts  the 
commoil  rule  on  nonprocurement 
debarment  and  suspension  and  drug- 
free  woBcplace  on  an  interim  final  basis 
solely  ii  order  to  request  further 
commei  t  on  §§3017.765  and  3017.890. 
DATES:  ( lomments  should  be  submitted 
on  or  beJFore  January  26,  2004  in  order 
to  be  ensured  of  consideration. 
Comments  received  after  this  date  may 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent  to 
Tyson  Whitney,  OCFO-PAD  Room 
3448A,  Mail  Stop  9020,  1400 
Indepeiidence  Avenue,  SW., 
Washington,  DC  20250-9020,  (202)  720- 
8978.  Comments  may  also  be  submitted 
via  electronic  mail  to 
twhitney@cfo.usda.gov.  All  comments, 
includii  g  names  and  addresses,  will 
become  a  matter  of  public  record. 
FOR  FUR  FHER  INFORMATJON  CONTACT: 
Tyson  V  Whitney,  OCFO-PAD  Room 
3448A,  4ail  Stop  9020, 1400 
Indepec  dence  Avenue,  SW., 
Washin^on,  DC  20250-9020,  (202)  720- 
8978. 


SUPPLEME^^'ARY  INFORMATION: 
Sections  3017.765  and  3017.890 

supplement  the  procedures  in  the 
common  rule  for  contesting  the  decision 
of  the  suspending  or  debarring  official 
by  allowing  for  a  further  appeal  of  thff 
decision  of  the  suspending  or  debarring 
official,  made  in  response  to  a  contested 
suspension  or  debarment,  to  an 
administrative  law  judge  ("ALJ")  of  the 
Department  of  Agriculture  ("USDA"). 
While  at  present  adopting  those 
provisions  as  they  were  proposed  on 
January  23,  2002,  USDA  seeks  further 
comment  oh  whether  these  provisions 
are  necessary  or  add  substantive  value 
to  the  suspension  and  debarment 
process. 

These  provisions  originally  were 
included  in  the  current  USDA 
nonprocurement  suspension  and 
debarment  regulation  (7  CFR  3017.515) 
because  it  was  thought  that  the  courts 
would  give  more  deference  to  the 
findings  of  an  ALJ  than  to  those  of  an 
executive  branch  agency's  suspending 
or  debarring  official.  That  has  not  been 
the  experience  of  USDA,  and  in  fact  the 
decisions  of  other  executive  agencies 
without  appeal  from  decisions  made  by 
the  suspending  or  debarring  official 
imder  the  contest  provision  in  the 
common  rule  have  withstood  judicial 
scrutiny.  Accordingly,  since  the 
common  rule  does  not  require  appeal  to 
an  ALJ,  USDA  is  considering  removing 
sections  3017.765  and  3017.890  in  the 
final  rule  in  order  to  eliminate  an 
unnecessary,  time-consuming,  and 
costly  stage  of  litigation. 

Section  3017.935(b)  and  3017.1010(b) 
of  the  proposed  rule  would  have 
authorized  the  Secretary  of  Agriculture 
to  delegate  the  authority  to  be  the 
debarring  or  suspending  official, 
respectively,  to  ihe  Administrators  of 
USDA  program  agencies,  who  further 
would  have  been  authorized  to 
redelegate  that  authority  except  for  the 
authority  to  make  a  final  debarment  or 
suspension  decision.  The  proposed  rule, 
if  adopted  as  final,  would  have  had  the 
effect  of  repealing  the  authority  in  the 
current  rule  in  7  CFR  3017.105 
authorizing  the  Chief  of  the  Forest 
Service  to  redelegate  the  authority  to 
make  final  debarment  or  suspension 
decisions  to  the  Deputy  Chief  or  an 
Associate  Deputy  Qiief  for  the  National 
Forest  System.  In  the  interim  final  rule, 
USDA  is  revising  the  text  of  sections 
3017.935(b)  and  3017.1010(b)  to 
preserve  the  authority  of  the  Chief  of  the 
Forest  Service  to  redelegate  his 
authority  to  the  Deputy  Chief  or  an 
Associate  Deputy  Chief.  Since  this  is  a 
rule  of  internal  agency  management, 
notice  and  comment  for  this  change  is 
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not  required.  The  text  is  also  revised  to 
reflect  the  delegation  to  the  head  of  an 
organizational  unit  of  the  Department, 
instead  of  an  administrator,  because  not 
all  organizational  units  of  the 
Department  are  headed  by  an 
administrator.  Some  additional  changes 
to  the  proposed  rule  language  are  made 
in  this  interim  final  rule  to  improve 
grammar  and  confonn  to  the  plain 
English  model  of  regulatory  drafting. 

List  of  Subjects 

7  CFR  Part  3017 

Administrative  practice  and 
procedine.  Debarment  and  suspension. 
Grant  programs-agriculture.  Loan 
programs-agricukure,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  3021 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  pro^^ms- 
agricultine,  Loan  programs-agriculture. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  6,  2003. 
Ann  M.  Veneman, 

Secretary  of  Agriculture. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  United  States  Department 
of  Agriculture  amends  7  CFR  chapter 
XXX,  as  follows: 

■  1 .  Part  301 7  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  3017— GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

3017.25    How  is  this  part  organized? 
3017.50    How  is  this  part  written? 
3017.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

301 7. 100    What  does  this  part  do? 
3017.105    Does  this  part  apply  to  me? 
3017.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
3017.115     How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
3017.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
3017.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
3017.130    Does  exclusion  imder  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
3017.135    May  the  Department  of 

Agriculture  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 


3017.140    How  do  I  know  if  a  person  is 

excluded? 
3017.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

3017.200    What  is  a  covered  transaction? 
3017.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
3017.210    Which  nonprocurement 

transactions  are  covered  transactions? 
3017.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
301 7.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
3017.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

301 7.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
3017.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disquahfied  person? 
3017.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
3017.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
3017.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
3017.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
3017.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  T  intend  to  do  business? 

Disclosing  Information— Primary  Tier 
Participants 

3017.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Department  of 

Agriculture? 
3017.340    If  I  disclose  unfavorable 

information  required  imder  §  3017.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
3017.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§3017.335? 
3017.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  3017.335 
.    after  entering  into  a  covered  transaction 

with  the  Department  of  Agriculture? 

Disclosing  Information— Lower  Tier 
Participants 

3017.355    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

301 7.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§3017.355? 


3017.365    What  must  I  do  if  I  learn  of 

information  required  under  §  3017.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D-Responsibiiities  of  Depwlmanl 
of  Agrteultura  Officials  Raganling 
Transections 

3017.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
3017.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
3017.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
3017.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
3017.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
301 7.425    When  do  I  check  to  see  if  a  peisoii 

is  excluded  or  disqualified? 
3017.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
3017.435    What  must  I  require  of  a  primary 

tier  participant? 
301 7.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
301 7.445    What  acUon  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
301 7.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§3017.335? 
301 7.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  3017.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

3017.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
301 7.505    Who  uses  the  EPLS? 
3017.510    Who  maintains  the  EPLS? 
3017.515    What  specific  information  is  in 

the  EPLS? 
3017.520    Who  places  the  information  into 

the  EPLS? 
3017.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
3017.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Deberment  Actions 

3017.600    How  do  suspension  and 

debarment  actions  start? 
3017.605    How  does  suspension  differ  from 

debarment? 
3017.610    What  procedures  does  the 

Department  of  Agriculture  use  in 

suspension  or  debarment  actions? 
3017.615    How  does  the  Department  of 

Agriculture  notify  a  person  of  a 

suspension  and  debarment  action? 
3017.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
3017.625     What  is  the  scope  of  a  suspension 

or  debarment  action? 
3017.630    May  the  Etepartment  of 

Agriculture  impute  the  conduct  ef  one 

person  to  another? 
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3017.635    May  the  Department  of 

Agriculture  settle  a  debarment  or 

suspension  action? 
3017.640    May  a  settlement  include  a 

volimtary  exclusion? 
3017.645    Do  other  Federal  agencies  know  if 

the  Department  of  Agriculture  agrees  to 

a  volimtary  exclusion? 

Subpart  G—Suapanslon 

3017.700    When  may  the  suspending  official 

issue  a  suspension? 
3017.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
3017.710    When  does  a  suspension  take 

efiiact? 
3017.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
3017.720    How  may  I  contest  a  suspension? 
3017.725    How  much  time  do  I  have  to 

contest  a  suspension? 
3017.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
3017.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
3017.740    Are  suspension  proceedings 

formal? 
3017.745    How  is  fact-finding  conducted? 
3017.75t    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
3017.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
3017.760    How  long  may  my  suspension 

last? 
3017.765    How  may  I  appeal  my 

suspension? 

Subpart  H— Oabarment 

3017.800    What  are  the  causes  for 

debarment? 
3017.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
3017.810    When  does  a  debarment  take 

efl^? 
3017.815    How  may  I  contest  a  proposed 

debarment? 
3017.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
3017.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
301 7.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
3017.835    Are  debarment  proceedings 

formal? 
3017.840    How  is  fact-finding  conducted? 
3017.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
301 7.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
3017.855    Who  has  the  burden  of  proof  in  a 

debarmmt  action? 
3017.860    What  factors  may  influence  the 

debarring  official's  decision? 
3017.865    How  long  may  my  debarment 

last? 
301 7.870    When  do  I  know  if  the  debarring 

official  debars  me? 
3017.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 


3017.88d    What  factors  may  influence  the 
debi  rring  official  during 
reco  isideration? 


3017.88! 

a  de  >arment? 
3017.89( 


3017.90< 

3017.^! 

3017.91( 

3017.91! 

3017.92( 

3017.92 

3017.93< 

3017.93! 

3017.94( 

3017.94! 

3017.95( 

3017.95 

3017.96( 

3017.96; 

3017.97( 

3017.97! 

3017.98( 

3017.98! 

3017.99( 

3017.99! 

3017 

3017 

3017 

3017. 

3017 


.10(0 
.10(5 
.10:0 
.10:5 

.10;  0 


Subpart 


104  Stat, 
108  Stat 
12549 
12698 
2.28. 


May  the  debarring  official  extend 

rment? 

How  may  I  appeal  my  debarment? 


Subpart  ^— DeflnttkMW 

Adequate  evidence. 

Affiliate. 

Agency. 

Agent  or  representative. 

Civil  judgment. 

Conviction. 

Debarment. 

IDebarring  official. 

Disqualified. 

Excluded  or  exclusion. 

Excluded  Parties  List  System. 

Indictment. 

Ineligible  or  ineligibility. 

Legal  proceedings. 

Nonprocurement  transaction. 

Notice. 

Participant. 

Person. 

Preponderance  of  the  evidence. 

Principal. 

Respondent. 

State. 

Suspending  official. 

Suspension. 

Voluntary  exclusion  or 
voliintarily  excluded. 


J — [Reserved] 


Append  x  to  Part  3017 — Covered 
Transac  ions 


Authofity:  5  U.S.C.  301;  Pub.  L.  101-576, 
2838;  Sec.  2455,  Pub.  L.  103-355, 
3327  (31  U.S.C.  6101  note);  E.O. 

(alCFR,  1986  Comp.,  p.  189);  E.O. 

(alCFR,  1989  Comp.,  p.  235);  7  CFR 


■  2.  Pai :  301 7  is  further  amended  as  set 
forth  be  low: 

ma.  "[A  gency  noun]"  is  removed  and 
"Depar  ment  of  Agriculture"  is  added  in 
its  plac  !  wherever  it  occurs. 

■  b.  "[/  gency  adjective]"  is  removed  and 
"Department  of  Agriculture"  is  added  in 
its  placfe  wherever  it  occurs. 

■  c.  "[/jgency  head  or  designee]"  is 
removed  and  "the  Secretary  of 
Agriculture  or  designee"  is  added  in  its 
place  vi  herever  it  occurs. 

■  3.  Se<  tion  3017.50  is  further  amended 
by  addi  ag  a  sentence  at  the  end  of 
paragra  )h  (c)  to  read  as  follows: 

§3017.5)    How  is  this  part  written? 

*         *         *         *         * 

(c)  *  *  *  However,  this  diagram 
shows  ( tnly  the  general  model  for  the 
levels  c  r  "tiers"  at  which  the 
Depart]  lent  of  Agriculture  enforces  an 
exclusibn  under  this  part,  and  the 
model  will  vary  for  certain  categories  of 
transactions  in  accordance  with  the 
exclusions  from  covered  transactions  in 
§  3017.215  and  §  3017.220. 


■  4.  Section  3017.215  is  further  amended 
by  adding  paragraphs  (h)  through  (p)  to 
read  as  follows: 

§3017J(16    Which  nonprocurement 
transactiona  are  not  covered  tranaactions? 

*        *        •        •        • 

(h)  An  entitlement  or  mandatory 
award  required  by  a  statute,  including  a 
lower  tier  entitlement  or  mandatory 
award  that  is  required  by  a  statute. 

(i)  With  respect  to  the  Department  of 
Agriculture's  export  and  foreign 
assistance  programs,  any  transaction 
below  the  primary  tier  covered 
transaction  other  than  a 
nonprocurement  transaction  tmder  the 
Market  Access  Program  between  a 
nonprofit  trade  association  or  state 
regional  group  and  a  U.S.  entity,  as 
defined  in  part  1485  of  this  title. 

(j)  Any  transaction  under  the 
Department  of  Agriculture's 
conservation  programs,  warehouse 
licensing  programs,  or  programs  that 
provide  statutory  entitlements  and  make 
available  loans  to  individuals  and 
entities  in  their  capacity  as  producers  of 
agricultural  commodities. 

(k)  The  export  or  substitution  of 
Federal  timber  governed  by  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990, 16  U.S.C.  620  et  seq. 
(The  "Export  Act"),  which  provides 
separate  statutory  authority  to  debar. 

(1)  The  receipt  of  licenses,  permits, 
certificates,  and  indemnification  under 
regulatory  programs  conducted  in  the 
interest  of  public  health  and  safety,  and 
animal  and  plant  health  and  safety. 

(m)  The  receipt  of  official  grading  and 
inspection  services,  animal  damage 
control  services,  public  health  and 
safety  inspection  services,  and  animal 
and  plant  health  and  safety  inspection 
services. 

(n)  If  the  person  is  a  State  or  local 
government,  the  provision  of  official 
grading  and  inspection  services,  animal 
damage  control  services,  animal  and 
plant  health  and  safety  inspection 
services. 

(o)  The  receipt  of  licenses,  permit,  or 
certificates  imder  regulatory  programs 
conducted  in  the  interest  of  ensuring 
fair  trade  practices. 

(p)  Permits,  licenses,  exchanges  and 
other  acquisitions  of  real  property, 
rights  of  way,  and  easements  tmder 
natural  resource  management  programs. 

■  5.  Section  3017.220  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  3017.220    Are  any  procurement  eontrecta 
included  aa  cowered  tranaactiona? 

***** 

(c)  A  contract  for  the  procurement  of 
ocean  transportation  in  connection  with 
the  Department  of  Agriculture's  foreign 
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assistance  programs  is  a  covered 
transaction.  With  respect  to  the 
Department  of  Agriculture's  export  and 
foreign  assistance  programs,  such 
contracts  are  the  only  procurement 
contracts  included  as  covered 
transactions,  notwithstanding  the 
provisions  in  paragraphs  (a)  and  (b)  of 
this  section. 

■  6.  Section  301 7.440  is  added  to  read  as 
follows: 

S3017.440    WlMlnwthoddoliiMto 
)  ItiOM  raqulranMnts  to 


(d)  The  appeab  officer's  decision  is 
final  and  is  not  appealable  within 
USDA. 

■  9.  Section  301 7.800  is  further  amended 
by  adding  paragraph  (e)  to  read  as 
follows: 


13017.800    What) 
debwrnent? 


itlw 


To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  their  lower-tier 
covered  transactions. 

■  7.  Section  3017.755  is  further  amended 
by  adding  a  sentence  at  the  end  to  read 
as  follows: 

§3017.755    WhanwilllknowwtMllMrttM 
smpeiMlon  is  conUmMd  or  tannlnslMl? 

*  *  *  However,  the  record  will 
remain  open  for  the  full  30  days,  as 
called  for  in  §  3017.725,  even  when  you 
make  a  submission  before  the  30  days 
expire. 

■  8.  Section  3017.765  is  added  to  subpart 
G  to  read  as  follows: 

S3017.765    How  may  I  appeal  my 
suspension? 

(a)  You  may  file  an  appeal  only  after 
you  have  exhausted  the  option  provided 
for  in  §  3017.720  to  contest  the 
suspension.  You  must  file  your  appeal 
within  30  days  of  receiving  the  decision 
required  by  §  3017.755  and  your  filing 
must  specify  the  basis  of  the  appeal. 
You  must  submit  your  appeal  in  writing 
to  the  Hearing  Clerk  in  the  Office  of 
Administrative  Law  Judges  (OALJ), 
United  States  Department  of  Agriculture 
(USDA),  Washington,  DC  20250.  The 
assigned  appeals  officer  may  vacate  the 
decision  of  the  suspending  official  only 
if  the  officer  determines  that  the 
decision  is: 

(1)  Not  in  accordance  with  law; 

(2)  Not  based  on  the  applicable 
standard  of  evidence;  or 

(3)  Arbitrary  and  capricious  and  an 
abuse  of  discretion. 

(b)  The  appeals  officer  will  base  the 
decision  solely  on  the  administrative 
record. 

(c)  Within  90  days  of  the  date  that  you 
file  your  appeal  with  USDA's  OALJ 
Hearing  Clerk,  the  appeals  officer  will 
give  written  notification  of  the  decision 
to  you  and  to  the  suspending  official 
who  took  the  action  being  appealed. 


(e)  Notwithstanding  paragraph  (c)  (1) 
of  this  section,  within  ihe  Department  of 
Agriculture  a  nonprocurement 
debarment  by  any  Federal  agency  taken 
before  March  1, 1989. 

■  10.  Section  301 7.870  is  further 
amended  by  adding  a  sentence  at  the  end 
of  paragraph  (a)  to  read  as  follows: 

{3017.870    Whan  do  I  know  If  the 
dsbarring  offieial  dabars  me? 

(a)  *  *  *  However,  the  record  will 
remain  open  for  the  f^  30  days,  as 
called  for  in  §  3017.820,  even  when  you 
make  a  submission  before  the  30  days 
expire. 
***** 

■  11.  Section  3017.890  is  added  to 
subpart  H  to  read  as  follows: 

§3017.890    How  may  I  appeal  my 
daiMnnsnt? 


(a)  You  may  file  an  appeal  only  after 
you  have  exhausted  the  option  provided 
for  in  §  3017.815  to  contest  the 
debarment.  You  must  file  your  appeal 
within  30  days  of  receiving  the  decision 
required  by  §3017.870  and  your  filing 
must  specify  the  basis  of  the  appeal. 
You  must  submit  your  appeal  in  writing 
to  the  Hearing  Clerk  in  the  Office  of 
Administrative  Law  Judges  (OALJ), 
United  States  Department  of  Agriculture 
(USDA),  Washington,  DC  20250.  The 
assigned  appeals  officer  may  vacate  the 
decision  of  the  debarring  official  only  if 
the  officer  determines  that  the  decision 
is: 

(1)  Not  in  accordance  with  law; 

(2)  Not  based  on  the  applicable 
standard  of  evidence;  or 

(3)  Arbitrary  and  capricious  and  an 
abuse  of  discretion. 

(b)  The  appeals  officer  will  base  the 
decision  solely  on  the  administrative 
record. 

(c)  Within  90  days  of  the  date  that  you 
file  your  appeal  with  USDA's  OALJ 
Hearing  Clerk,  the  appeals  officer  will 
give  written  notffication  of  the  decision 
to  you  and  to  the  debarring  official  who 
took  the  action  being  appealed. 

(d)  The  appeals  officer's  decision  is 
final  and  is  not  appealable  within 
USDA. 

■  12.  Section  3017.935  is  further 
amended  by  adding  paragraph  (b)  to  read 
as  follows: 


§3017.835    Debarring  ofHciaL 

***** 

(b)  The  head  of  an  organizational  unit 
within  the  Department  of  Agriculture 
{e.g..  Administrator,  Food  and  Nutrition 
Service),  who  has  been  delegated 
authority  in  part  2  of  this  title  to  carry 
out  a  covered  transaction,  is  delegated 
authority  to  act  as  the  debarring  official 
in  connection  with  such  transaction. 
This  authority  to  act  as  a  debarring 
official  may  not  be  redelegated  below 
the  head  of  the  organizational  unit, 
except  that,  in  the  case  of  the  Forest 
Service,  the  Chief  may  redelegate  the 
authority  to  act  as  a  debarring  official  to 
the  Deputy  Chief  or  an  Associate  Deputy 
Chief  for  the  National  Forest  System. 

■  13.  Section  3017.1010  is  further 
amended  by  adding  paragraph  (b)  to  read 
as  follows: 


§3017.1010 


(b)  The  head  of  an  organizational  unit 
within  the  Department  of  Agriculture 
(e.g..  Administrator,  Food  and  Nutrition 
S^vice),  who  has  been  del^ated 
authority  in  part  2  of  this  tide  to  cany 
out  a  covered  transaction,  is  delegated 
authority  to  act  as  the  suspending 
official  in  connection  with  such 
transaction.  This  authority  to  act  as  a 
suspending  official  may  not  be 
redelegated  below  the  head  of  the 
organizational  unit,  except  that,  in  the 
case  of  the  Forest  Service,  the  Chief  may 
redelegate  the  authority  to  act  as  a 
suspending  official  to  the  Deputy  Quef 
or  an  Associate  Deputy  Chief  for  die 
National  Forest  System. 

■  14.  Part  3021  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  3021— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpoae  and  Cowarage 

Sec. 

3021.100    What  does  this  part  do? 
3021.105    Does  this  part  apply  to  me? 
3021.110    Are  any  of  my  FcHderal  assistance 

awards  exempt  from  this  part? 
3021.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Rsclplsnts 
Othsr  Than  Individuals 

3021.200    What  must  I  do  to  comply  with 
this  part? 

3021.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

3021.210    To  whom  must  I  distribute  my 
drug-fr«e  workplace  statement? 

3021.215    What  must  linclude  in  my  drug- 
free  awareness  program? 
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3021.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

3021.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

3021 .230    How  and  when  must  I  identify 
workplaces? 

Subpart  C    naqulrwwnu  for  Recipients 
WhoAreindivMiMis 

3021.300  What  must  I  do  to  comply  wdth 
this  part  if  I  am  an  individual  recipient? 

3021.301  [Reserved] 

Subpart  D— fleeponeibilitiee  of  Department 
of  Agriculture  Awarding  Ofllcials 

3021.400    What  are  my  responsibilities  as  a 
Department  of  Agricultiu«  awarding 
official? 

Subpart  E— Violations  Of  Thia  Part  and 


3021.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
3021.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
3021.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
3021.515    Are  there  any  exceptions  to  those 

actions? 

Subpart>— Definitions 

3021.605  Award. 

3021.610  Controlled  substance. 

3021.615  Conviction. 

3021.620  Cooperative  agreement. 

-3021^25  Criminal  drug  statute. 

3021.630  Debarment. 

3021.635  Drug-free  workplace. 

3021.640  Employee. 

3021.645  Federal  agency  or  agency. 

3021.650  Grant. 

3021.655  Individual. 

3021.660  Recipient. 

3021.665  State. 

3021.670  Suspension. 

Authority:  5  U.S.C.  301;  41  U.S.C.  701  et 
seq.;  Pub.  L  101-576. 104  SUt.  2838;  7  CFR 
§2.28. 

■  15.  Part  3021  is  further  amended  as  set 
forth  below: 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Agriculture"  is  added  in 
its  place  wherever  it  occurs. 

■  b.  "(Agency  adjective]"  is  removed  and 
"Department  of  Agriculture"  is  added  in 
its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "the  Secretary  of 
Agriculture  or  designee"  is  added  in  its 
place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"the  Seovtary  of  Agriculttue"  is  added 
in  its  place  wherever  it  occurs. 

■  16.  Section  3021.510(c)  is  furthec 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"7  CFR  part  3017"  in  its  place. 


■  17.  S  jction  3021.605(a)(2)  is  further 
amend  »d  by  removing  "[Agency-specific 
CFR  ci  ation]"  and  adding  "7  CFR  part 
3016"  in  its  place. 

DEPABTMENT  OF  ENERGY 

10  CFR  iparts  606, 607  and  1036 

RIN1991-ABS6 

FOR  FUfTHER  mFORMATION  CONTACT: 

Cyn^iia  G.  Yee,  202-586-1140; 
cynthiii.yee@hq.doe.gov.  <- 

List  of  Subjects 

10CFRPart606 

Adnmnistrative  practice  and 
proced|ire,  Debarment  and  suspension, 
Goventnent  contracts.  Grant  programs, 
Loan  programs,  Reporting  and 
record|eeping  requirements. 

10  CFli  Parts  607  and  1036 

istrative  practice  and 
1,  Drug  abuse,  Grant  programs, 
and  recordkeeping 
lents. 


Issuaace  of  this  final  rule  has  been 
approv^  by  the  Office  of  the  Secretary  of 
Energy. 

Dated  August  22,  2003. 
Richard  H.  Hopf, 

Directoi ,  Office  of  Procurement  and 
Assistoi  \ce  Management,  Office  of 
Manage  ment,  Budget  and  Evaluation, 
Departt  \ent  of  Energy. 

Dated  :  August  22,  2003. 
Robert  I :.  Braden,  Jr., 
Director  Office  of  Procurement  and 
Assistance  Management,  National  Nuclear 
Securitv  Administration. 

■  For  the  reason  stated  in  the  common 
preamble,  and  imder  the  authority  of  42 
U.S.C.  piOl  et  seq.  and  50  U.S.C.  2401 

et  seq., I  the  Department  of  Energy  amends 
10  CFF  Chapters  II  and  X,«s  follows. 

■  1 .  Pa  1 606  is  added  to  subchapter  H  to 
read  as  set  forth  in  instruction  1  at  the 
end  of  he  common  preamble. 

PART  t06— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONP  flOCUREMENT) 


Sec. 
606.25 
606.50 
606.75 


How  is  this  part  organized? 
How  is  this  part  written? 
Do  terms  in  this  part  have  special 
meanings? 

Sul>par^  A— General 

606.  lOa    What  does  this  part  do? 
606.105J    Does  this  part  apply  to  me? 
606.1ld    What  is  the  purpose  of  the 

noqprocurement  debarment  and 

sus(>ension  system? 
606.1 15    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

tra^ctions? 
606.12a|    May  we  grant  an  exception  to  let  an 

exc  uded  person  participate  in  a  covered 

trai  section? 


606.125    Does  an  exclusion  imder  the 

nonprocurement  system  affect  a  person's 
eligibility  for  Federal  procurement 
contracts? 

606. 1 30    Does  exclusion  imder  the  Federal 
procurement  system  affect  a  person's 
eligibility  to  participate  in  - 

nonprocurement  transactions? 

606.135    May  the  Department  of  Energy 
exclude  a  person  who  is  not  currently 
participating  in  a  nonprocurement 
transaction? 
'  606. 140    How  do  I  know  if  a  person  is 
excluded? 

606.145    Does  this  part  address  persons  who 
are  disqualified,  as  well  as  those  who  are 
excluded  from  nonprocurement 
transactions? 

Subpart  B— Covered  Transactions 

606.200    What  is  a  covered  transaction? 
606.205    Why  is  it  unportant  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
606.210    Which  nonprocurement 

transactions  are  covered  transactions? 
606 . 2 1 5    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
606.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
606.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Aeaponsltiilltlee  of  Participanto 
Regarding  Transactions 

Doing  BunnesB  With  Other  Persons 

606.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
606.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
606.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
606.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
606.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
606.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
606.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information— Primary  Tier 
Participants 

606.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Energy? 

606. 340    If  I  disclose  unfavorable 

information  required  under  §  606.335, 
will  I  be  prevented  from  participating  in 
the  transaction? 

606.345    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§606.335? 

606.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §  606.335 
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after  entering  into  a  covered  transaction 
with  the  Department  of  Energy? 

Diadosiiig  Infimnatioii — ^LowerTier 
Paitidpante 

606.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

606.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§606.355? 

606.365    What  must  I  do  if  I  learn  of 

information  required  imder  §  606.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— AesporaibilitiM  of  DOE 
Officials  Ragarding  Transactions 

606.400     May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
606.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
606.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
606.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
606.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
606.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
606.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
606.435    What  must  I  require  of  a  primary 

tier  participant? 
606.440    What  method  do  I  use  to 

communicate  those  requirement  to 

participants? 
606.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
606.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  606.335? 
606.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  imder  §  606.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

606.500     What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
.606.505    Who  uses  the  EPLS? 
606.510     Who  maintains  the  EPLS? 
606.515    What  specific  information  is  in  the 

EPLS? 
606.520    Who  places  the  information  into 

the  EPLS? 
606.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
606.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Dabarment  Actions 

606.600    How  do  suspension  and  debarment 

actions  start? 
606.605    How  does  suspension  differ  from 

debarment? 
606.610    What  procediues  does  the 

Department  of  Energy  use  in  suspension 

and  debarment  actions? 
606.615    How  does  the  Department  of 

Energy  notify  a  person  of  a  suspension 

and  debarment  action? 


606.620    Do  Federal  agendes  coordinate 

suspension  and  debarment  actions? 
606.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
606.630    May  the  Department  of  Energy 

impute  the  conduct  of  one  person  to 

another? 
606.635    May  the  Department  of  Energy 

settle  a  debarment  or  suspension  action? 
.  606.640    May  a  settlement  include  a 

voluntary  exclusion? 
606.645     Do  other  Federal  agencies  know  if 

the  Department  of  Energy  agrees  to  a 

voluntary  exclusion? 

Subpart  G— Suspension 

606.700    When  may  the  suspending  official 

issue  a  suspension? 
606.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
606.710    When  does  a  suspension  take 

effect? 
606.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
606.720    How  may  I  contest  a  suspension? 
606.725    How  much  time  do  I  have  to 

contest  a  suspension? 
606.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
606.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
606.740    Are  suspension  proceedings 

formal? 

606.745  How  is  foct-finding  conducted? 

606.746  Who  conducts  fact-finding 
conferences  for  DOE? 

606.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

606.755    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

606.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

606.800    What  are  the  causes  for  debarment? 
606.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
606.810    When  does  a  debarment  take 

effect? 
606.815    How  may  I  contest  a  proposed 

debarment? 
606.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
606.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
606.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 

606.835  Are  debarment  proceedings  formal? 

606.836  Who  conducts  fact-finding 
conferences  for  DOE? 

606.840    How  is  fact-finding  conducted? 
606.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
606.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
606.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
606.860    What  factors  may  influence  the 

debarring  official's  decision? 


606.865    How  long  may  my  debarment  last? 
608.870    When  do  I  know  if  the  debarring 

official  debars  me? 
606.875    May  I  ask  the  debarring  offidal  to 

reconsider  a  decision  to  debar  me? 
606.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
606.885    May  the  debarring  official  extend  a 

debarment? 

Subpert  I— Definitions 

606.900    Adequate  evidence. 
606.905     Affihate. 
606.910    Agency. 
606.915    Agent  or  representative. 
606.920    Qvil  judgment. 
606.925    Conviction. 
606.930    Debarment. 
606.935    Debarring  official. 
606.940    Disqualified. 
606.945    Excluded  or  exclusion. 
606.950    Excluded  Parties  List  System. 
606.955    Indictment. 
606.960    Ineligible  or  ineligibility. 
606.965    Legal  proceedings. 
606.970    Nonprocurement  transaction. 
606.975     Notice. 
606.980    Participant. 
606.985    Person. 

606.990    Preponderance  of  the  evidence. 
606.995    Principal. 
606.1000    Respondent. 
606.1005    State. 
606.1010    Suspending  official. 
606.1015     Suspension. 
606.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J— {Reserved} 

Af^ieiidix  to  Part  606— Covered 
TransactioBs 

Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.l89);  E.O.  12689  (3  CFR,  1989  Comp.. 
p.235);  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  42  U.S.C.  7101 
et  seq.,  50  U.S.C.  2401  et  seq. 

m  2.  Part  606  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Energy"  is  added  in  its 
place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"DOE"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  " [Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Procurement  and  Assistance 
Management,  DOE,  for  DOE  actions,  and 
Director,  Office  of  Procurement  and 
Assistance  Management,  NNSA,  for 
NNSA  actions"  are  added  in  its  place 
wherever  it  occurs. 

■  3.  Section  606.440  is  added  to  read  as 
follows: 

1006.440    WhatmaltioddoluaatD 
-^""—"^  ■*-«*— ■' *-le 


To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
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participants'  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

■  4.  Section  606.746  is  added  to  read  as 
follows: 

1606.746    Who  conducts  fKt-llnding 
I  for  DOE? 


The  Energy  Board  of  Contract  Appeals 
conducts  fact-finding  conferences  for 
EXDE,  in  accordance  with  the  rules 
promulgated  by  the  Energy  Board  of 
Contract  App>eals. 

■  5.  Section  606.836  is  added  to  read  as 
follows: 

f606J36    Who  conducts  tact-flnding 
for  DOE? 


The  Energy  Board  of  Contract  Appeals 
conducts  lact-finding  conferences  for 
DOE,  in  accordance  with  the  rules 
promulgated  by  the  Energy  Board  of 
Contract  Appeals. 

■  6.  Section  606.910  is  further  amended 
by  adding  a  definition  for  Department  of 
Energy  in  alphabetical  order  to  read  as 
follows: 

1606.910    Agwicy. 

***** 

Department  of  Energy  means  the  U.S. 
Department  of  Energy,  including  the 
National  Nuclear  Security 
Administration  (NNSA). 

■  7.  Section  606.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

1606.935    Dabsrring  offlciai. 

***** 

(b)  The  debarring  official  for  the 
Department  of  Eneify,  exclusive  of 
NNSA,  is  the  Director,  Office  of 
Procurement  and  Assistance 
Management.  DOE.  The  debarring 
official  for  NNSA  is  the  Director,  Office 
of  Procxirement  and  Assistance 
Management,  NNSA. 

■  8.  Section  606.1010  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

1606.1010    Susponding  official. 

•  ;     *        *        •        * 

(b)  The  suspending  official  for  the 
Department  of  Energy,  exclusive  of 
NNSA,  is  the  Director,  Office  of 
Procurement  and  Assistance 
Management,  DOE.  The  suspending 
official  for  NNSA  is  the  Director,  Office 
of  Procurement  and  Assistance 
Management,  NNSA. 

■  9.  Part  607  is  added  to  subchapter  H  to 
read  as  set  forth  in  instruction  2  at  the 
end  of  the  common  preamble. 


PART  07— GOVERNMENTWIDE 
REQUREMENTS  FOR  DRUG-FREE 
WORiq»LACE  (HNANaAL 


ASSIS' 


Subpan  A— Purpose  and  Covorage 


607.100 
607.10S 
607.110 


ANCE) 


What  does  this  part  do? 

Does  this  part  apply  to  me? 

Are  any  of  my  Federal  assistance 
awi  rds  exempt  from  this  part? 
607.115    Does  this  part  affect  the  Federal 
contracts  that  I  receive? 

Subparl  B — Requirements  for  Recipients 
Other  T^n  Individuals 

607.200J    What  must  I  do  to  comply  with  this 

pari? 
607.205J    What  must  I  include  in  my  drug- 

fred  workplace  statement? 
607.2101    To  whom  must  I  distribute  my 

;-free  workplace  statement? 
607.2151    What  must  I  include  in  my  drug- 

freq  awareness  program? 
607.2201    By  when  must  I  publish  my  drug- 

frea  workplace  statement  and  establish 

my  drug-free  awareness  program? 
607.2251    What  actions  must  I  take 

conbeming  employees  who  are  convicted 

of  d  rug  violations  in  the  workplace? 
607.230    How  and  when  must  I  identify 

woi  kplaces? 

SulBpart  C — Requirements  for  Recipients 
Who  An  Individuals 

607.300    What  must  I  do  to  comply  with  this 

par|  if  I  am  an  individual  recipient? 
607.301J    [Reserved] 

O— Rasponslbiiltles  of  DOE 
Offldais 

What  are  my  responsibilities  as  a 
awarding  official? 

E— Violations  of  This  Part  and 
inces 

607.50a|    How  are  violations  of  this  part 

determined  for  recipients  other  than 

ind  viduals? 
607.505     How  are  violations  of  this  part 

det  irmined  for  recipients  who  are 

ind  viduals? 
607.51G     What  actions  will  the  Federal 

Goi  emment  take  ageunst  a  recipient 

det  srmined  to  have  violated  this  part? 
607.515     Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 


607.605 
607.610 
607.61  S 
607.620 
607.62S 
607.630 
607.635 
607.640 
607.645 
607.65C 
607.655 
607.66( 
607.66! 
607.67t 


Award. 

Controlled  substance. 

Conviction. 

Cooperative  agreement. 

Criminal  drug  statute. 

Debarment. 

Drug-free  workplace. 

Employee. 

Federal  agency  or  agency. 

Grant. 

Individual. 

Recipient. 

State. 

Suspension. 


Auth  Hity:  41  U.S.C.  701,  et  seq.;  42  U.3.C. 
7101  efjseq.;  50  U.S.C.  2401  et  seq. 


■  10.  Part  607  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noim]"  is  removed  and 
"Department  of  Energy"  is  added  in  its 
place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"DOE"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  'TDirector,  Office  of 
Procurement  and  Assistance 
Management,  DOE,  for  DOE  actions,  and 
Director,  Office  of  Procvirement  and 
Assistance  Management,"NNSA,  for 
NNSA  actions"  are  added  in  its  place 
wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Energy"  is  added  in  its 
place  wherever  it  occurs. 

■  11.  Section  607.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  order  12549 
and  Executive  Order  12689]"  and  adding 
"10  CFR  Part  606"  in  its  place. 

■  12.  Section  607.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "10  CFR  Part 
600"  in  its  place. 

■  13.  Section  607.645  is  further  amended 
by  adding  the  definition  for  Department 
of  Energjrin  alphabetical  order  to  read  as 
follows: 

i  607.645    Fadaral  Agency  or  agency. 

Department  of  Energy  means  the  U.S. 
Department  of  Energy,  including  the 
National  Nuclear  Security 
Administration  (NNSA). 


PART  1036— [Removed] 

■  14.  Part  1036  is  removed. 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

12  CFR  Part  413  ^ 

RIN  3048-ZA03 

ADDRESSES:  Comments  should  be  sent  to 
Howard  Schweitzer,  Assistant  General 
Coimsel  for  Administration,  Export- 
Import  Bank  of  the  United  States,  811 
Vermont  Ave.,  NW.,  Washington,  DC 
20571, or  to 
howard.schweitzer®exim.gov. 

FOR  FURTHER  mFORMATlON  CONTACT: 
Howard  Schweitzer,  Assistant  General 
Counsel  for  Administration,  Export- 
Import  Bank  of  the  United  States,  (202) 
565-3229,  or  at 
howard.sc7iweitzer@exmi.gov. 
SUPPLEMENTARY  mFORMATlON:  Ex-Im 
Bank  publishes  this  interim  final  rule  in 
order  to  join  the  publication  of 
regulations  amending  the  common  rule 
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.    on  nonprocurement  suspension  and 
debarment.  As  discussed  in  detail  in  the 
common  preamble  to  this  rule,  the 
substantive  provisions  of  the  common 
rule  have  previously  been  the  subject  of 
a  notice  and  comment  period.  Ex-Im 
Bank  is  not  at  this  time  adopting  any 
optional  provisions  contained  in  the 
common  rule  that  depart  from  the 
substance  of  the  base  text  of  the 
common  rule.  For  these  reasons,  Ex-Im 
Bank  finds,  pursuant  to  5  U.S.C.  553 
(b)(B),  that  a  notice  and  comment  period 
is  unnecessary  with  respect  to  its 
adoption  of  the  base  text  of  the  common 
rule. 

It  should  also  be  noted  that  Ex-Im 
Bank  will  not  be  adopting  those 
provisions  of  the  common  preamble 
concerning  the  Government-wide 
Requirements  for  Drug-Free  Workplace 
(Grants).  Ex-Im  Bank  does  not  issue 
cooperative  agreements,  awards,  grants 
or  other  financial  assistance  covered  by 
these  provisions. 

List  of  Subjects  in  12  CFR  Part  413 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Government  contracts,  Loan  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  4,  2003. 

Peter  B.  Saba, 

General  Counsel.  The  Export-Import  Bank  of 
the  United  States. 

■  For  the  reasons  stated  in  the  preamble, 
the  Export-Imtport  Bank  of  the  United 
States  amends  12  CFR  chapter  IV  as 
follows: 

■  1.  Part  413  is  added  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  413— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

413.25    How  is  this  part  organized? 
413.50    How  is  this  part  written? 
413.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

413.100    What  does  this  part  do? 
413.105    Does  this  part  apply  to  me? 
413.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 
^suspension  system? 
413.115    How  does  an  exclusion  restrict  a  . 

person's  involvement  in  covered 

transactions? 
413.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
413.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 


413. 130    Does  exclusion  under  the  Federal 
procurement  system  affect  a  person's 
eligibility  to  participate  in 
nonprocurement  transactions? 

413.135    May  the  Ex-Im  Bank  exclude  a 

person  who  is  not  currently  participating 
in  a  ncmprocurement  transaction? 

413.140    How  do  I  know  if  a  person  is 
excluded? 

413.145    Does  this  part  address  persons  who 
are  disqualified,  as  well  as  those  who  are 
excluded  from  nonprocivement 
transactions? 

Subpart  B— Covered  TraraacUons 

413.200    What  is  a  covered  transaction? 
413.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
413.210    Which  nonprocm«ment 

transactions  are  covered  transactions? 
413.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
413.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
413.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responaibnities  of  Participants 
Regarding  Transactions 

Doing  BusinesB  With  Other  Persoiis 

413.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
413.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disquahfied  person? 
413.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
413.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
4 1 3 . 3  20    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
413.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
413.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

413.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Ex-Im  Bank? 
413.340    If  I  disclose  unfovorahle 

information  required  under  §413.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
413.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

S413.335? 
413.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §413.335 

after  entering  into  a  covered  transaction 

with  the  Ex-Im  Bank? 

Diaclosing  lofomurtioii— Lower  Tier 
ParticipeBtB 

413.355    What  information  must  I  provide  to 
a  higher  tier  participimt  before  entering 


into  a  covered  transaction  with  that 

participant? 
413.360    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§413.355? 
413.365    What  must  I  do  if  I  learn  of 

information  required  under  §413.355 

after  entering  into  a  covered  transaction 

vriA  a  higher  tier  participant? 

Subpart  D—RaaponsMHbas  of  Ex-tafi  B«il( 
OtWclals  nagardliig  Tr»isacMons 

413.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
413.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
413.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
413.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
413.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
413.425    When  do  I  check  to  see  if  a  p«8on 

is  excluded  or  disqualified? 
413.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
413.435    What  must  I  require  of  a  primary 

tier  participant? 
413.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
413.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  di^ualified  person? 
413.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

infnmation  required  under  §413.335? 
413.455    What  may  I  do  if  a  lower  tin 

participant  fails  to  disclose  the 

information  required  under  §413.355  to 

the  next  higher  tier? 

Subpart  E—Exciudad  Parttss  Usl  Syatani 

413.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
413.505    Who  uses  the  EPLS? 
413.510     Who  maintains  the  EPLS? 
413.515    What  specific  information  is  in  the 

EPLS? 
413.520    Who  places  the  information  into 

the  EPLS? 
413.525    Whom  do  I  ask  if  I  have  questions 

about  a  pwson  in  the  EPLS? 
413.530    Where  can  I  find  the  EPLS? 

Subpart  F—Ganaral 
Suapanaion  and 


RaMingto 
Acliona 

413.600    How  do  suspension  and  debarment 

actions  start? 
413.605    How  does  suspMision  difiiBr  from 

debarment? 
413.610    What  procedures  does  the  Ex-Im 

Bank  use  in  suspension  and  debarment 

actions? 
413.615    How  does  the  Ex-Im  Bank  notify  a 

person  of  a  suspension  and  debarment 

action? 
413.620    Do  Federal  agmcies  coordinate 

suspension  and  debarment  actions? 
413.625    What  is  the  scope  of  a  su^>ension 

or  d^Mrment  action? 
413.630    May  the  Ex-Im  Bank  impdte  the 

conduct  of  one  person  to  anodier? 
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41 3.635    May  the  Ex-Im  Bank  settle  a 

debarment  or  suspension  action? 
413.640    May  a  settlement  include  a 

voluntary  exclusion? 
413.645    Do  other  Federal  agencies  know  if 

the  Bx-Im  Bank  agrees  to  a  voluntary 

exclusion? 

SubfMrt  Q— StMpMMlen 

413.700    When  may  the  suspending  o£Eicial 

issue  a  suspension? 
413.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
413.710    When  does  a  suspension  take 

effect? 
413.715    What  notfce  does  the  suspending 

official  give  me  if  I  am  suspended? 
413.720    How  may  I  contest  a  suspension? 
413.725    How  much  time  do  I  have  to 

conte^  a  suspension? 
413.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
413.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
413.740    Are  suspension  proceedings 

formal? 
413.745    How  is  fact-finding  conducted? 
413.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
413.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
413.760    How  long  may  my  suspension  last? 

Subpart  H~-O8baiiii0iil 

413.800    What  are  the  causes  for  debarment? 
413.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
413.810    Vy%en  does  a  debarment  take 

effect? 
413.815    How  may  I  contest  a  proposed 

debarment? 
413.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
413.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
413.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
413.835    Are  debarment  proceedings  formal? 
413.840    How  is  fact-finding  conducted? 
413.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
413.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
413.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
413.860    What  factors  may  influence  the 

debarring  official's  decision? 
413.865    How  long  may  my  debarment  last? 
413.870    When  do  I  know  if  the.  debarring 

official  debars  me? 
413.875    May  I  ask  the  de&arring  official  to 

lecrasider  a  decision  to  debar  me? 
413.880    What  factors  may  influence  the 

debcoring  official  during 

reconsideration? 
413.885    May  the  debarring  official  extend  a 

debarment? 


Subpart  I— DafkittloiM 


413.900 

413.905 

413.910 

413.915 

413.920 

413.925 

413.930 

413.935  I 

413.940 

413.945 

413.950 

413.955  I 

413.960  ' 

413.965 

413.970 

413.975 

413.980  i 

413.985 

413.990 

413.995 

413.1000 

413.100d 

413.101( 

413.101! 

413.102( 


Adequate  evidence. 

Affiliate; 

Agency. 

Agent  or  representative. 

Civil  judgment. 

Conviction. 

Debarment. 

Debarring  official. 

Disqualified. 

Excluded  or  exclusion. 

Excluded  Parties  List  System. 

Indictment. 

Ineligible  or  ineligibility. 

Legal  proceedings. 

Nonprocurement  transaction. 

Notice. 

Participant. 

Person. 

Preponderance  of  the  evidence. 

Principal. 

Respondent. 

State. 

Suspending  official. 

Suspension. 

Voluntary  exclusion  or 


volu  Dtarily  excluded. 

Subpart  J — [Reserved] 

Append]  k  to  Part  413 — Covered 
Transac  ions 

Autho  -ity:  Sec.  2455,  Pub.  L.  103-355,  108 
Stat.  332  7  (31  U.S.C.  6101  note);  E.0. 11738 
(3  CFR, :  973  Comp.,  p.  799);  E.O.  12549  (3 
CFR,  19(  6  Comp.,  p.  189);  E.O.  12689^(3  CFR, 
1989  Coi  np.,  p.  235). 

■  2.  Par  413  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Ex-Im  Bank"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[/igency  adjective]"  is  removed  and 
"Ex-Im  Bank"  is  added  in  its  place 
wherever  it  ocfcurs. 

■  c.  '[Agency  head  or  designee]"  is 
removeq  and  "Ex-Im  Bank  agency  head 
or  designee"  is  added  in  its  place 
wherev  jr  it  occurs. 

■  3.  Sec  tion  413.440  is  added  to  read  as 
follows 

§413.44)  What  method  do  I  use  to 
commui  Icata  those  requirements  to 
particip(  ints? 

To  cc  Domunicate  the  requirements, 
you  mu  St  include  a  term  or  condition  in 
the  trai  saction  requiring  the 
partici{  ants'  compliance  with  subpart  C 
of  this  fart  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 


SMALL  BUSINESS  At>MiNISTRATIQN 
13  CFR  f>srU  145  and  147 
RIN  324f-AE61 

FOR  FURTHER  INFORMATION  CONTACT: 

Darryl  tC.  Hairston,  SBA  Debarring 
OfficiaL  Assistant  Administrator  for 
Administration  (5331),  U.S.  Small 


Business  Admiiiistration.  409  Third 
Street.  SW.,  Washington,  DC  20416, 
(202)  205-6630,  e-mail: 
danyl.haiTSton@sba.gov. 

List  of  Subjects 

13  CFR  Part  145 

Administrative  practice  and 
procedure,  Government  contracts.  Grant 
programs.  Loan  programs.  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 

13  CFR  Part  147 

Administiative  practice  and 
procedure^  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  12,  2003.  ' 

Hector  V.  Barreto, 

Administrator,  U.S.  Small  Business 
Administration. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  U.S.  Small  Business 
Administration  proposes  to  amend  13 
CFR  Chapter  I  as  follows: 

■  1 .  Part  145  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  145— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

145.25    How  is  this  part  organized? 
145.50    How  is  this  part  written? 
145.75    Do  terms  in  this  part  have  special 
meanings? 

Sul)part  A— Genaral 

145. 100    What  does  this  part  do? 
145.105    Does  this  part  apply  to  me? 
145.110    What  is  the  purpose  of  the . 

nonprocurement  debarment  and 

suspension  system? 
145.1 15    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
145.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
145.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
145.130    Does  exclusion  imder  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
145.135    May  the  SBA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
145.140    How  do  I  know  if  a  person  is 

excluded? 
145.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  TranaacHona 

145.200    What  is  a  covered  transaction? 
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145.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
145.210    Which  nonprocurement 

transactions  are  covered  transactions? 
145.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
145.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
'  145.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— RMponsibilities  ori>artiei|MHits 
Regarding  Transactions 

Doing  Busiiiess  With  Other  Persons 

145.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
145.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
145.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
145.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  imder  a 

covered  transaction? 
145.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
145.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
145.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  writh 

whom  I  intend  to  do  business? 

Disdosiiig  InfiwmatioD — Primary  Tier 
Partidpants 

145.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  SBA? 
145.340    If  I  disclose  un&vorable 

information  required  under  §  145.335, 

%vill  I  be  prevented  from  participating  in 

the  transaction? 
145.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§  145.335? 
145.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  145.335 

after  entering  into  a  covered  transaction 

with  the  SBA? 

Disclosing  Information— Lower  Tier 
Participants 

145.355    What  information  must  I  provide  to 
a  higher  tier  )}articipant  before  entering 
into  a  covered  transaction  with  that 
participant? 

145.360    What  happens  if  I  fail  to  disclose 
the  information  required  imder 
§  145.355? 

145.365    What  must  I  do  if  I  learn  of 

information  required  under  §  145.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— RasponsiMitties  of  SBA 
Officials  Regarding  Transactions 

145.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 


145.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
145.410    May  I  approve  a  participant's  use 

of  the  services  of  ah  excluded  person? 
145.415    What  must  I  do  if  a  Federatl  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
145.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
145.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
145.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
145.435    What  must  I  require  of  a  primary 

tier  participant? 
145.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
145.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
145.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  145.335? 
145.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  145.355  to 

the  next  higher  tier? 

Subpart  E-Exdudad  Partiaa  Ust  Systam 

145.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
145.505    Who  uses  the  EPLS? 
145.510    Who  maintains  the  EPLS? 
145.515    What  specific  information  is  in  the 

EPLS? 
145.520    Who  places  the  information  into 

the  EPLS? 
145.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
145.530    Where  can  I  find  the  EPLS? 

Subpart  1^— General  Principles  Relating  to 
Suspension  and  Dabarmant  Actions 

145.600    How  do  suspension  and  debarment 

actions  start? 
145.605    How  does  suspension  differ  &t»m 

debarment? 
145.610    What  procedures  does  the  SBA  use 

in  suspension  and  debarment  actions? 
145.615    How  does  the  SBA  notify  a  person 

of  a  suspension  and  debarment  action? 
145.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
145.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
145.630    May  the  SBA  impute  the  conduct 

of  one  person  to  another? 
145.635    May  the  SBA  settle  a  debarment  or 

suspension  action? 
145.640    May  a  settlement  include  a 

volimtary  exclusion? 
145.645    Do  other  Federal  agencies  know  if 

the  SBA  agrees  to  a  voluntary  exclusion? 

Subpart  G—Suapension 

145.700    When  may  the  suspending  official 

issue  a  suspension? 
145.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
145.710    When  does  a  suspension  take 

effect? 
145.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
145.720    How  may  I  contest  a  suspension? 


145.725    How  much  time  do  I  have  to 

contest  a  suspension? 
145.730    What  information  must  I  provide  to 

the  suspending  official  if  1  contest  a 

suspension? 
145.73S    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
145.740    Are  suspension  proceedings 

formal? 
145.745    How  is  fact-finding  conducted? 
145.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
145.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
145.760    How  long  may  my  suspension  last? 
145.765    How  may  I  appeal  my  suspension? 

Subpart  H-Dabarment 

145.800    What  are  the  causes  for  debarment? 
145.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
145.810    When  does  a  debarment  take 

effect? 
145.815    How  may  I  contest  a  proposed 

debarment? 
145.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
145.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
145.830    Under  what  conditicns  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
145.835    Are  debarment  proceedings  formal? 
145.840    How  is  fact-fincfing  conducted? 
145.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
145.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
145.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
145.860    What  factors  may  influence  the 

debarring  official's  decision? 
145.865    How  long  may  my  debarment  last? 
145.870    When  do  I  know  if  the  debarring 

official  debars  me? 
145.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me?    ■ 
145.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
145.885    May  the  debarring  official  extend  a 

debarment? 
145.890    How  may  I  appeal  my  debarment? 

Subpart  I— Definitions 

145.900  Adequate  evidence. 

145.905  Affiliate. 

145.910  Agency. 

145.915  Agent  or  representative. 

145.920  Qvil  judgment. 

145.925  Conviction. 

145.930  Debarment 

145.935  Debarring  official. 

145.940  Disqualified. 

145.945  Excluded  or  exclusiofi. 

145.950  Excluded  Parties  List  System. 

145.955  Indictment. 

145.960  Ineligible  or  ineligibility. 

145.965  Legal  proceedings. 

145.970  Nonprocurement  transaction. 
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145.975 

Notice. 

145.980 

Participant 

144.98& 

Person. 

145.990 

Preponderance  of  the  evidence 

145.995 

Principal. 

145.1000 

Respondent. 

145.1005 

SUte. 

145.1010 

Suspending  official. 

145.1015 

Suspension. 

145.1020 

Voluntary  exclusion  or 

voluntarily  excluded. 

Subpwt  J    [He— fvd] 

Appendix  to  Part  14Sh— Covered 
Tranaactioos 

Authority:  5  U.S.C  301  et  seq.;  15  U.S.C. 
631  et  seq.;  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.0. 11738, 
3  CFR.  1973  Comp.,  p.  799;  E.0. 12549,  3 
CFR.  1986  Comp.,  p.  189;  E.0. 12689,  3  CFR, 
1989  Comp.,  p.  235. 

■  2.  Part  145  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and  the 
"SBA"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "(Agency  adjective]"  is  removed  and 
the  "SBA"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  the  "SBA  IDebarring 
Official"  is  added  in  its  place  wherever 
it  occurs. 

■  3.  Section  145.220  is  further  amended 
by  adding  a  paragraph  (c)-to  read  as 
follows: 

f14S.220    Ara  any  procuraiiMnt  contracts 
Inductod  as  covered  transactions? 

*        •        *        *        » 

(c)  The  contract  is  awarded  by  any 
contractor,  subcontractor,  supplier, 
consultant  or  its  ageixt  or  representative 
in  any  transaction,  regardless  of  tier,  to 
be  funded  or  provided  by  the  SBA 
under  a  nonprocurement  transaction 
that  is  expected  to  equal  or  exceed 
$25,000.  (See  optional  lower  tier 
coverage  shown  in  the  diagram  in-the 
appendix  to  this  part.) 

■  4.  Section  145.440  is  added  to  read  as 
follows: 

1145.440    WhatmaUioddoluseto 
oommunicala  thoaa  rsqulramants  to 


To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

■  5.  Section  145.765  is  added  to  subpart 
G  to  read  as  follows: 


f14S.7BS    How  may  I 


my 


(a)  If  the  SBA  suspoiding  official 
issues  a  decision  undw  §  14&.755  to 


continue  your  suspension  after  you 
present  information  in  opposition  to 
that  suspension  under  §  145.720,  you 
can  ask  for  review  of  the  suspending 
official'  5  decision  in  two  ways: 

(1)  You  may  ask  the  suspending 
official  to  reconsider  the  decision  for 
materia  errors  of  fact  or  law  that  you 
believe  will  change  the  outcome  of  the 
matter;  pnd/or 

(2)  You  may  request  that  the  SBA 
Office  qf  Hearings  and  Appeals  (OHA), 
review  \he  suspending  official's 
decisiob  to  continue  your  suspension 
within  80  days  of  your  receipt  of  the 
suspending  official's  decision  under 

§  145.755  or  paragraph  (a)(1)  of  this 
section]  However,  OHA  can  reverse  the 
suspending  official's  decision  only 
where  ( )HA  finds  that  the  decision  is 
based  o  i  a  clear  error  of  material  fact  or 
law,  or  Where  OHA  finds  that  the   ^ 
suspending  official's  decision  was 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

(b)  A  request  for  review  imder  this 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error;  aiid  include  the  reasons  or  legal 
^ases  for  your  position. 

(c)  OHA,  in  its  discretion,  may  stay 
the  suspension  pending  review  of  the 
suspending  official's  decision. 

(a)  The  SBA  suspending  official  and 
OHA  must  notify  you  of  their  decisions 
under  tnis  section,  in  writing,  using  the 
notice  procedures  at  §§  145.615  and 
145.975. 

6.  Secjtion  145.890  is  added  to  subpart 
H  to  read  as  follows: 


§145.1 
debar 


How  may  I  appeal  my 


(a)  If  the  SBA  debarring  official  issues 
a  decision  imder  §  145.870  to  debar  you 
after  yo^i  present  information  in 
opposition  to  a  proposed  debarment 
imder  5145.815,  you  can  ask  for  review 
of  the  (sbarring  official's  decision  in 
two  wavs: 

(1)  Yen  may  ask  the  debarring  official 
to  reconsider  the  decision  for  material 
errors  ji  fact  or  law  that  you  believe  will 
change  the  outcome  of  the  matter;  and/ 
or 

(2)  Y<iu  may  request  that  the  SBA 
Office  df  Hearings  and  Appeals  (OHA), 
review  the  debarring  official's  decision 
to  debar  you  within  30  days  of  your 
receipt  pf  the  debarring  official's 
decisicHi  under  §  145.870  or  paragraph 
(a)(1)  01  this  section.  However,  OHA  can 
reverseihe  debarring  official's  decision 
only  where  OHA  finds  that  the  decision 
is  based  on  a  clear  error  of  material  fact 

'  or  law,  or  where  OHA  finds  that  the 
debarril^  official's  decision  was 
arbitral  )r,  capricious,  or  an  abuse  of 
discret  on. 


(b)  A  request  for  review  under  this 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error,  and  include  the  reasons  or  legal 
bases  for  your  position. 

(c)  OHA  may,  in  its  discretion,  stay 
the  debarment  pending  review  of  the 
debarring  official's  decision. 

(d)  The  SBA  debarring  official  and 
OHA  must  notify  you  of  their  decisions 
under  this  section,  in  writing,  using  the 
notice  procedures  at  §§  145.615  and 
145.975. 

■  7.  Section  145.935  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
follows: 

§145.935    Dabanlng  official. 

*        *        •        •        • 

(b)  For  SBA,  the  debarring  official  for 
financial  assistance  programs  means  the 
Assistant  Administrator  for  Lender 
Oversight;  for  all  other  programs,  the 
debarring  official  means  the  Assistant 
Administrator  for  Administration. 

■  8.  Section  145.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§145.995    Principal. 

***** 

(c)  Other  examples  of  individuals  who 
are  principals  in  SBA  covered 
transactions  include: 

(1)  Principal  investigators. 

(2)  Securities  brokers  and  dealers 
under  the  section  7(a)  Loan,  Certified 
Development  Company  (CDC)  and 
Small  Business  Investment  Company 
(SBIC)  programs. 

(3)  Applicant  representatives  imder 
the  section  7(a)  Loan,  Certffied 
Development  Company  (CDC),  Small 
Business  Investment  Company  (SBIC), 
Small  Business  Development  Center    - 
(SBDC),  and  section  7{j)  programs. 

(4)  Providers  of  professional  services 
under  section  7(a)  Loan,  Certified 
Development  Company  (CDC),  Small 
Business  Investment  Company  (SBIC), 
Small  Business  Development  Center 
(SBDC),  and  section  7(j)  programs. 

(5)  Individuals  that  certify, 
authenticate  or  authorize  billings. 

■  9.  Section  145.1010  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
follows: 

§145.1010    Suapanding  offlciai. 

***** 

(b)  For  SBA,  the  suspending  official 
for  financial  assistance  programs  means 
the  Assistant  Administrator  for  Lender 
Oversight;  for  all  other  programs,  the 
suspending  official  means  the  Assistant 
Administrator  for  Administration. 

■  10.  Part  147  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 
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PART  147— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (NONPROCUREMENT) 

Subpart  A-PurpoM  and  Coverage 

Sec. 

147.100    What  does  this  part  do? 
147.185    Does  this  part  apply  to  me? 
147.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
147. 1 1 5    Does  this  part  aifect  the  Federal 

contracts  that  I  receive? 

Subpart  B— ftoquiramants  for  Reclptants 
Other  Than  IndlvMuala 

147.200    What  must  I  do  to  comply  with  this 
part? 

147.205    What  must  I  include  in  my  drug- 
6«e  workplace  statement? 

147.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

147.215     What  must  I  include  in  my  drug- 
free  awareness  program? 

147.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

147.225    What  acflons  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

147.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requiramenta  for  Recipienta 
Who  Are  Individuaia 

147.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

147.301  [Reserved] 

Subpart  D— Reaponaibllitiea  of  SBA 
Awarding  Officlala 

147.400    What  are  my  responsibilities  as  an 
SBA  awarding  official? 

Subpart  E— ViolatkMia  of  Thia  Part  and 
Conaequencea 

147.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
147.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
147.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
147.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitlona 

147.605  Award. 

147.610  Controlled  substance. 

147.615  Conviction. 

147.620  Cooperative  agreement 

147.625  Criminal  drug  statute. 

147.630  Debarment. 

147.635  Drug-free  workplace. 

147.640  Employee. 

147.645  Federal  agency  or  agency. 

147.650  Grant. 

147.655  Individual. 

147.660  Recipient. 

147.665  State. 

147.670  Suspension. 

Antfafflrity:  41  U.S.C.  701-707. 

■  11.  Part  147  is  further  amended  as  set 
forth  below. 


■  a.  "[Agency  noun]"  is  removed  and  the 
"SBA"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
the  "SBA"  is  added  in  its  place  wherever 
it  occm«. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  the  "SBA  Administrator  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

■  d.  "[Agency  head]"  is  removed  and  the 
"SBA  Administrator"  is  added  in  its 
place  wherever  it  occurs. 

■  12.  Section  147.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"13  CFR  Part  145"  in  its  place. 

■  13.  Section  147.605(a)(2)  is  amended 
by  removing  "[Agency  specific  CFR 
citation]"  and  adding  "13  CFR  Part  147" 
in  its  place. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parts  1265  and  1267 

RIN  270&-AC76 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Brundage,  NASA  Headquarters,  300  E 
Street,  SW,  Washington,  DC  20546- 
0001,  (202)  358-0481,  e-mail: 
paul.d.brundage@nasa.gov. 

List  of  Subjects 

14  CFR  Part  1265 

Administrative  practice  and 
procedure,  Debarment  and  suspension. 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  1267 

Administrative  practice  and 
procedure,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  8,  2003. 
Tom  Luedtke, 
Assistant  Adwinistratorfor  Procurement. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  National  Aeronautics  and 
Space  Administration  amends  14  CFR 
chapter  V  as  follows: 

■  1.  Part  1265  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1265— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1265.25    How  is  this  part  organized? 
1265.50    How  is  this  part  written? 
1265.75    Do  terms  in  this  pfot  have  s]}ecial 
meanings? 


Subparts 

1265.100    What  does  this  part  do? 
1265.105    Does  this  part  apply  to  me? 
1265.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1265.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1265.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1265.125    Does  an  exclusion  imder  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
1265.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
1265.135    May  NASA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
1265.140    How  do  I  know  if  a  person  is 

excluded? 
1265.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurraient 

transactions? 

Subpart  B— Covered  TraneeeUene 

1265.200    What  is  a  covered  transaction? 
1265.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1265.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1265.215    Which  nonprocurement  . 

transactions  are  not  covered 

transactions? 
1265.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1265.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpert  C— Responeibilttiea  of  Partkipanta 
Regarding  Transactions 

Doing  BosinesB  With  CMher  Penons 
1265.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1265.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1265.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1265.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
1265.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1265.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1265.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 
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INidaaiig  iBfbnnation — Primary  Tier 
Partkapanta 

1265.335    What  ioformation  must  I  provide 

before  entering  into  a  covered 

transaction  with  NASA? 
1265.340    If  I  disclose  unfavorable 

information  required  under  §  1265.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
1265.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

S  1265.335? 
1265.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  1265.335 

after  entering  into  a  covered  transaction 

with  NASA? 

Diacloaing  Information — Lower  Tier 
Partkapanta 

1265.355    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1265.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1265.355? 

1265.365    What  must  I  do  if  I  learn  of 
information  required  under  §  1265.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  P    n— ponalblllttoa  of  NASA 
ONIclals  Regarding  Transactions 

1265.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1265.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1265.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1265.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1265.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1265.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1265.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1265.435'   What  must  I  require  of  a  primary 

tier  participant? 
1265.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1265.445    What  actim  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1265.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  imder 

§  1265.335? 
1265.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1265.355  to 

the  next  higher  tier? 

Subpart  E— Cxcludsd  Parties  Ust  Systsm 

1265.500    What  is  the  purpose  of  the 
Excluded  Parties  List  System  (EPLS)? 

1265.505    Who  uses  the  EPLS? 

1265.510    Who  jnaintains  the  EPLS? 

1265.515    What  specific  information  is  in 
the  EPLS? 


1265.52(     Who  places  the  information  into 

the   PLS? 
1265.52!     Whom  do  I  ask  if  I  have  questions 

aboi  t  a  person  in  the  EPLS? 
1265.539    Where  can  Ifind  the  EPLS? 

Sutipart  F— General  Principles  Relating  to 
Suspen^kMi  and  Deberment  Actions 

1265.609    How  do  suspension  and 

debarment  actions  start? 
1265.60!     How  does  suspension  differ  from 

deb)  rment? 
1265.61(     What  procedures  does  NASA  use 

iii  SI  ispension  and  debarment  actions? 
1265.61!     How  does  NASA  notify  a  person 

of  a  suspension  and  debarment  action? 
'  1265.62(     Do  Federal  agencies  coordinate 

susp  ension  and  debarment  actions? 
1265.62!     What  is  the  scope  of  a  suspension 

or  debarment  action?     - 
1265.630     May  NASA  impute  the  conduct  of 

one  )erson  to  smother? 
1265.63^    May  NASA  settle  a  debarment  or 


sus[  ension  action? 


1265.641 

volu  atary  exclusion? 
1265.64!     Do  other  Federal  agencies  know  if 

NAJ  A  agrees  to  a  voluntary  exclusion? 

Subpart  |q— Suspension 

When  may  the  suspending  official 


1265.70( 
issu! 
1265.70 


1265.731 
to 

SUS] 

1265.73! 


tie 


1265.80(  I 
debu 
1265.801 


1265.82  > 
to 


1265.83  I 


May  a  settlement  include  a 


a  suspension.' 


What  does  the  suspending  official 
con!  ider  in  issuing  a  suspension? 
1265. 71(     When  does  a  suspension  take 

effe<t? 
1265.71!     What  notice  does  the  suspending 

ofiic  ial  give  me  if  I  am  suspended? 
1265. 72(     How  may  I  contest  a  suspension? 
1265.72!     How  much  time  do  I  have  to 
conlpst  a  suspension? 

What  information  must  I  provide 
suspending  official  if  I  contest  a 
fusion? 

Under  what  conditions  do  I  get  an 
'  opportunity  to  challenge  the 
fact!  on  which  the  suspension  is  based? 
1265.749    Are  suspension  proceedings 


add  tional  ( 


fom  al? 

1265.74!     How  is  fact-finding  conducted? 
1265. 75(     What  does  the  suspending  official 

com  ider  in  deciding  whether  to  continue 

or  t(  rminate  my  suspension? 
1265.75!  I    When  will  I  know  whether  the 

sus|  ension  is  continued  or  terminated? 
1265.761 1    How  long  may  my  suspension 

last' 

Subpart  H    Dettarment 


What  are  the  causes  for 


deb  irment? 


What  notice  does  the  debarring 
offi(  ial  give  me  if  I  am  proposed  for 
deb  irment? 


1265.811 1    When  does  a  debarment  take 

or 
1265.81!  I 

( 
1265 


effe^? 

How  may  I  contest  a  proposed 
debarment? 


tJiei 


1. 82ft    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 

What  information  must  I  provide 
debarring  official  if  I  contest  a 

proposed  debarment? 

Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 
on  which  the  proposed  debarment 


fact  I 
is  h  Lsed? 


1265.835    Are  debaflflbnt  proceedings 

formal? 
1 265 .840    How  is  fact-finding  conducted? 
1265.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1265.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1265.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1265.860    What  fectors  may  influence  the 

debarring  official's  decision? 
1265.865    How  long  may  my  debarment 

last? 
1265.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1265.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1265.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1265.885    May  the  debarring  official  extend 

a  debarment?     ^ 

Subpart  I — DoflnWons 

1265.900    Adequate  evidence. 


1265.905 

Affiliate. 

1265.910 

Agency. 

1265.915 

AgMit  or  representative. 

1265.920 

Civil  judgment. 

1265.925 

Conviction. 

1265.930 

Debarment. 

1265.935 

Debarring  official. 

1265.940 

Disqualified. 

1265.945 

Excluded  or  exclusion. 

1265.950 

Excluded  Parties  List  System. 

1265.955 

Indictment. 

1265.960 

Ineligible  or  ineligibility. 

1265.965 

Legal  proceedings. 

1265.970 

Nonprocurement  transaction. 

1265.975 

Notice. 

1265.980 

Participant. 

1265.985 

Person. 

1265.990 

Preponderance  of  the  evidence 

1265.995 

Principal. 

1265.1000 

Respondent. 

1265.1005 

State. 

1265.1010 

Suspending  official. 

1265.1015 

Suspension. 

1265.1020 

Voluntary  exclusion  or 

voluntarily  excluded. 

Subpart  J— [Reserved] 

Appendix  to  Part  1265— Covered 
Transactions 

Authorit]r.  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.O.  11738, 
3  CFR,  1973  Comp.,  p.799;  E.O.  12549,  3 
CFR,  1986  Comp.,  p.  189;  E.O.  12689,  3  CFR, 
1989  Comp.,  p.  235;  42  U.S.C.  2473(c)(1). 

■  2.  Part  1265  is  further  amended  as  set 
forth  below. 

■  a.  "The  [Agency  noim]"  is  removed 
and  "NASA"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NASA"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Assistant  Administrator 
for  Procurement"  is  added  in  its  place 
wherever  it  occurs. 

■  3.  Section  1265.440  is  added  to  read  as 
follows: 
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11265.440  WtMtnMOioddoluMto 
comnMinieato  thoM  raquiTMMnts  to 
pwtlcipants? 

To  communicate  the  reqiiirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  comphance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  Iowot  tier  covered 
transactions. 

■  4.  Part  1267  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  t267— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— PurpoM  and  Covwaga 

Sac 

1267.100    What  does  this  part  do? 
1267.105    Does  this  part  apply  to  me? 
1267.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1267.115    Does  this  part  affect  the  Fed^^ 

contracts  that  I  receive? 

Subpart  B— Raqutramenta  for  Raciplants 
Othar  Than  Individuala 

1267.200    What  must  I  do  to  comply  with 
this  part? 

1267.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1267.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1267.215    What  must  I  include  in  my  dnig- 
.  free  awareness  program? 

1267.220    By  when  must  I  pubhsh  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1267.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1267.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Raquirafnanta  for  Recipiants 
Who  Ara  Individuala 

1267.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1267.301  [Reserved] 

Subpart  D    RaaponaibUMea  of  NASA 
Awnrdtoig  Offldala 

1267.400    What  are  my  responsibihties  as  a 
NASA  awarding  official? 

Subpart  E— VIolationa  of  Thia  Part  and 
Conaaquancaa 

1 267.500    How  are  violations  of  this  part 
.  determined  for  recipients  other  than 

individuals? 
1267.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1267.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1267.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F—OennKlona    ■ 

1267.605    Award. 


1267.610  Controlled  substance. 

1267.615  Conviction. 

1267.620  Cooperative  agreement 

•1267.625  Criminal  drug  statute. 

1267.630  Debarment. 

1267.635  Drug-&«e  workplace. 

1267.640  Employee. 

1267.645  Federal  agency  or  agency. 

1267.650  Grant. 

1267.655  Individual. 

1267.660  Recipient 

1267.665  State. 

1267.670  Suspension. 

Authority:  41  U.S.C.  701  et  sea.;  42  U.S.C. 
2473c. 

■  5.  Part  1267  is  further  amended  as  set 
forth  below. 

■  a.  "The  [Agency  noun]"  is  removed 
and  "NASA"  is  added  in  its  place 
wherever»it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NASA"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "(Agency  head  or  designee]"  is 
removed  and  "Assistant  Administrator 
for  Procurement"  is  added  in  its  place 
wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Assistant  Administrator  for 
Procurement"  is  added  in  its  place 
wherever  it  occurs. 

■  6.  Section  1267.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regxUations 
implementing  Executive  Order  12549 
and  Executive  Order  12689)"  and  adding 
"14  CFR  Part  1265"  in  its  place. 

■  7.  Section  1267.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"and  adding  "14  CFR  Part 
1273"  in  its  place. 


DEPARTMENT  OF  COMMERCE 
15  CFR  Parta  26  and  29 
[Docket  No.  030723184-3184-01] 
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FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Makris,  Office  of  Acquisition 
Management,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  HCHB  6422, 
Washington,  DC  20230,  202-482-6131, 
e-mail:  CMakris@doc.gov. 

List  of  Subjects 

15CFRPart26 

Administrative  practice  and 
procedure,  Debarment  and  suspension. 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  29 


Dated:  July  23,  2003. 

Loda  Hoauck, 

Acting  Director,  Office  of  Executive  Budgeting 
and  Assistance  Management. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Department  of  Commerce 
amends  15  CFR  subtitle  A,  as  follows: 

■  1.  Part  26  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  26— GOVERNMENTWIDE 
DEBARMENT  ANOSUSPENSION 
(NONPROCUREMENT) 

26.25    How  is  this  part  organized? 
26.50    How  is  this  part  written? 
26.75    Do  terms  in  this  part  have  special 
meanings? 


Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 


Subparti 

26.100    What  does  this  part  do? 
26.105    Does  this  part  apply  to  me? 
26.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspoision  system? 
26.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
26.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
26.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibihty  for  Federal  procurement 

contracts? 
26.130    Does  exclusion  imder  the  Fedoal 

procurement  system  affect  a  person's 

eligibihty  to  participate  in 

nonprocurement  transactions? 
26. 135    May  the  Department  of  Commerce 

exclude  a  person  who  is  not  ciurently 

participating  in  a  nonprocurement 

transaction? 
26.140    How  do  I  know  if  a  person  is 

excluded? 
26.145    Does  this  part  address  4>ersons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B—Cowaiad  Tranaactlona 

26.200    What  is  a  covered  transaction? 
26.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
26.210    Which  nonprocurement  transactions 

are  covered  transactions? 
26.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
26.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
26.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C—Reaponalbllltiaa  of  PwUdpanla 
nagardlnfl  TranaacMona 


Doiiig  Bnniiew  M^th  Other  ] 

26.300    What  must  I  do  before  I  enter  into 
a  covered  transaction  with  another 
person  at  the  next  lower  tier? 
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26.305    May  I  enter  intone  covered 

tniuaction  with  an  excluded  or 

disqualified  person? 
26.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  witlr  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
26.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
26.320    Must  I  veriiy  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
26.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 
"  transaction? 
26.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Diaclosiiig  Infimnatioii — Primary  Tier 
PaiticipantB 

26.3357    What  information jnust  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Conunerce? 

26.340    If  I  disclose  unfavorable  information 
required  under  §  26.335,  will  I  be 
prevented  from  participating  in  the 
transacfion? 

26.345    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  26.335? 

26.350    What  must  I  do  if  I  learn  of  the 

information  required  imder  §  26.335  after 
entering  into  a  covered  transaction  with 
the  Department  of  Commerce? 

Diadodng  InCarmation — Lower  Tier 
Participants 

26.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

26.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  26>355? 

26.365    What  must  I  do  if  I  learn  of 

information  required  under  §  26.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— RasponsibiiitiM  of  DoC 
Officials  ftagardtaig  TransactloiM 

26.400    May  I  enter  into  a  transaction  with 

an  excluded  oi  disqualified  person? 
26.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
26.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
26.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
26.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
26.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
26.430    Hoyir  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
26.435    What  must  I  require  of  a  primary  tier 

participant? 
26.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
26.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 


26.450    What  action  may  I  take  if  a  primary 
tier  {prtidpant  fails  to  disclose  the 
information  required  under  §  26.335? 

26.455    What  may  I  do  if  a  lower  tier 
partif  ipant  fails  to  disclose  the 
inforination  required  under  §  26.355  to 
the  next  higher  tier? 

Subpart  f— Exeludad  Parttas  Liat  Syatam 

26.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
26.505    Who  uses  the  EPLS? 
26.510    ^  \nio  maintains  the  EPLS? 
26.515    ^  ^at  specific  information  is  in  the 

EPLS? 
26.520    who  places  the  information  into  the 

EPLS? 
26.525     ^  \niom  do  I  ask  if  I  have  questions 

abou  a  person  in  the  EPLS? 
26.530    '  Vhere  can  I  find  the  EPLS? 

Subpart  I '— Genaral  Principlea  Rafotlng  to 
Suspanslon  and  Dabamnant  Actions 

26.600    ]  low  do  suspension  and  debarment 

actio  IS  start? 
26.605    1  low  does  suspension  differ  from 

deba  ment? 
26.610    ^  Vhat  procedures  does  the 

Depa  rtment  of  Commerce  use  in 

susp  insion  and  debarment  actions? 
26.615    !  low  does  the  Department  of 

Comi  aerce  notify  a  person  of  a 

susp  insion  and  debarment  action? 
26.620    1  )o  Federal  agencies  coordinate 

suspi  insion  and  debarment  actions? 
26.625    ^  Vhat  is  the  scope  of  a  suspensiotMir 

deba  ment  action? 
26.630    1  4ay  the  Department  of  Commerce 

impu  te  the  conduct  of  one  person  to 

anot]  ler? 
26.635    |4ay  the  Department  of  Commerce 

settle  a  debarment  or  suspension  action? 
26.640    llay  a  settlement  include  a 

voluatary  exclusion? 
26.645  yo  other  Federal  agencies  know  if 

the  Department  of  Commerce  agrees  to  a 

voluatary  exclusion? 

Subpart  0 — Suspanslon 

26.700    '  Vhen  may  the  suspending  official 

issue  a  suspension? 
26.705    '  Vhat  does  the  suspending  official 

cons  der  in  issuing  a  suspension? 
26.710    '  Vhen  does  a  suspension  take  effect? 
26.715      Vhat  notice  does  the  suspending 

offic  al  give  me  if  I  am  suspended? 
26.720      low  may  I  contest  a  suspension? 
26.725      iow  much  time  do  I  have  to  contest 

a  sua  lension? 
26.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
26.735      Jnder  what  conditions  do  I  get  an 

addil  ional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
26.740      Kie  suspension  proceedings  formal? 
26.745      low  is  fact-finding  conducted? 
26.750     Vhat  does  the  suspending  official 

cons  der  in  deciding  whether  to  continue 

or  te:  minate  my  suspension? 
26.755  '  Vhen  will  I  know  whether  the 

susp  msion  is  continued  or  terminated? 
26.760     low  long  may  my  suspension  last? 

Subpart  1 — Dabarment 

26.800     Vhat  are  the  causes  for  debarment? 


26.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
26.810    When  does  a  debarment  take  effect? 
26.815    How  may  I  contest  a  proposed 

debarment? 
26.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
26.825    What  information  must  I  provide  to 

the  Debarring  official  if  I  contest  a 

proposed  debarment? 
26.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
26.835    Are  debarment  proceedings  formal? 
26.840    How  is  fiact-finding  conducted? 
26.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
26.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
26.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
26.860    What  factors  may  influence  the 

debarring  official's  decision? 
^26.865    How  long  may  my  debarment  last? 
26.870    When  do  I  know  if  the  debarring 

official  debars  me? 
26.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
26.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
26.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Daflnltlona 

26.900    Adequate  evidence. 


26.905 

Affiliate. 

26.910 

Agency. 

26.915 

Agent  or  representative. 

26.920 

Civil  judgment. 

26.925 

Conviction. 

26.930 

Debarment. 

26.935 

Debarring  official. 

26.940 

EMsqualified. 

26.945 

Excluded  or  exclusion. 

26.950 

Excluded  Parties  List  System. 

26.955 

Indictment. 

26.960 

Ineligible  or  ineligibility. 

26.965 

Legal  proceedings. 

26.970 

Nonprocurement  transaction. 

26.975 

Notice. 

26.980 

Participant. 

26.985 

Person. 

26.990 

Preponderance  of  the  evidence. 

26.995 

Principal. 

26.1000 

Respondent. 

26.1005 

State. 

26.1010 

Suspending  official. 

26.1015 

Suspension. 

26.1020 

Voluntary  exclusion  or  voluntarily 

excluded. 

Subpart  J — [Raaarvad]  ■    °^ 

Appendix  to  Part  28 — Covered  Transactions 

Authority:  5  U.S.C.  301;  Sec.  2455,  Pub.  L. 
103-355, 108  Stet.  3327  (31  U.S.C.  6101 
note);  E.0. 12549  (3  CFR,  1986  Comp.,  p. 
189);  E.0. 12689  (3  CFR,  1989  Comp.,  p.  235). 

■  2.  Part  26  is  further  amended  as  set 
forth  below. 
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■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  C]ommerce"  is  added  in 
its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"DoC"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of  Ck)mmerce  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

■  3.  Section  26.215  is  amended  as 
follows: 

■  a.  Add  paragraph  (d)(l]  and  add  and 
reserve  paragraph  (d)(2). 

■  b.  Add  paragraph  (f)(1)  and  add  and 
reserve  paragraph  (f)(2). 

■  c.  Add  paragraph  ^)(1)  and  add  and 
reserve  paragraph  (g)(2). 

The  additions  read  as  follows: 

S  26^1 5    Which  nonprocuremant 
trwiMction*  are  not  eovsred  transactions? 

***** 

(d)  *  *  * 

(1)  For  the  pmposes  of  the  DoC  this 
means: 

(i)  Fisherman's  Contingency  Fimd. 
(ii)  [Reserved] 

(2)  [Reserved] 
***** 

(f)*  *  * 

(1)  For  piuposes  of  the  DoC  this 
means: 

(i)  Export  Promotion,  Trade 
Information  and  Counseling,  and  Trade 
Policy. 

(ii)  Geodetic  Svirveys  and  Services 
(Specialized  Services). 

(iii)  Fishery  Products  Inspection 
Certification. 

(iv)  Standard  Reference  Materials. 

(v)  CalilHation,  Measurement  and 
Testing. 

(vi)  Critically  Evaluated  Data 
(Standard  Reference  Data). 

(vii)  Phoenix  Data  System. 

(viii)  The  sale  or  provision  of 
products,  information,  and  services  to 
the  general  public. 

(2)  [Reserved] 
(g)*  *  * 

(1)  For  purposes  of  the  DoC  this 
means: 

(i)  The  Administration  of  the 
Antidiunping  and  Countervailing  Duty 
Statutes. 

(ii)  The  Export  Trading  Company  Act 
Certificate  of  Review  Program. 

(iii)  Trade  Adjustment  Assistance 
Program  Certification. 

(iv)  Foreign  Trade  Zones  Act  of  1934, 
as  amended. 

(v)  Statutory  Import  Program. 

(2)  [Reserved] 

■  4.  Section  26.220  is  amended  to  add 
paragraph  (c)  to  read  as  follows: 

§26.220    Are  any  procufemMit  contracts 
Included  as  covered  transactions? 


(c)  The  contract  is  a  sulscontract 
awarded  by  a  participant  in  a 
procmement  transaction  that  is  covered 
under  paragraph  (a)  of  this  section,  and 
the  amoiuit  of  the  contract  exceeds  or  is 
expected  to  exceed  $25,000.  This 
extends  the  coverage  of  paragraph  (a)  of 
this  section  to  one  additional  tier  of 
contracts,  as  shown  in  the  diagram  in 
the  Appendix  to  this  part. 

■  5.  Section  26.440  is  added  to  read  as 
follows: 

§26.440    WlMtmethod dolus* to 
communlcata  those  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  die  transaction  requiring 
the  participants'  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

■  6.  Section  26.970  is  amended  to  add 
paragraphs  (a)(12)  through  (16)  to  read  as 
follows: 

§  26.970    Nonprocurement  transaction 

(a)  *  *  * 

(12)  Joint  Project  Agreements  under 
15  U.S.C.  1525. 

(13)  Cooperative  research  and 
development  agreements. 

(14)  Joint  statistical  agreements. 

(15)  Patent  licenses  under  35  U.S.C. 
207. 

(16)  NTIS  joint  ventures,  15  U.S.C. 
3704b. 
***** 

■  7.  Part  29  is  added  to  read  as  set  forth 

in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  29— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Sut>part  A— Purpose  and  Coverage 

29.100    What  does  this  part  do? 
29.105    Does  this  part  apply  to  me? 
29.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
29.1 15    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Sulipart  B— RequiremenU  for  Reclpienta 
Other  Than  Indhf  Iduals 

29.200    What  must  I  do  to  comply  with  this 
part? 

29.205    What  must  I  include  in  my  drug-fr^e 
workplace  statement? 

29.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

29.215    What  must  I  include  in  my  drug-free 
awareness  program? 

29.220  .By  when  must  I  pubUsh  my  drug- 
bee  worlqilace  statement  and  establish 
my  drug-fr«e  awareness  program? 


29.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

29.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

29.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

29.301  [Reserved] 

Subpart  D    Responslbimies  of  DoC 
Awarding  Officials 

29.400    What  are  my  responsibiUties  as  a 
DoC  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

29.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
29.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
29.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
29.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

29.605  Award. 

29.610  Controlled  substance. 

29.615  Conviction. 

29.620  Cooperative  agreement 

29.625  Criminal  drug  statute. 

29.630  Det>arment. 

29.635  Drug-free  workplace. 

29.640  Employee. 

29.645  Federal  agency  or  agency. 

29.650  Grant. 

29.655  Individual. 

29.660  Recipient. 

29.665  State. 

29.670  Suspension. 

Authority:  5  U.S.C.  301;  41  U.S.C.  701  et 
seq. 

■  8.  Part  29  is  further  amended  as  set 
forth  below. 

■  a.  "(Agency  noun]"  is  removed  and 
"Department  of  Commerce"  is  added  in 
its  place  wherever  it  occurs. 

■  b.  "(Agency  adjective]"  is  removed  and 
"DoC"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "(Agency  head  or  designee]"  is 
removed  and  "Secretary  of  Commerce  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

■  d.  "(Agency  head]"  is  removed  and 
"Secretary  of  Commerce"  is  added  in  its 
place  wherever  it  occurs. 

■  9.  Section  29.510(c)  is  further  amended 
by  removing  "(CFR  citation  for  the 
Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"15  CFR  Part  26"  in  its  place. 

■  10.  Section  29.605(a)(2)  is  further 
amended  by  removing  "(Agency-specific 
CFR  citation]"  and  adding  "15  CFR  Part 
24"  in  its  place. 
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FOR  FURTHER  mFORMATION  CONTACT: 
Phyllis  Y.  Smith,  Grants  Management 
Officer,  Office  of  Acquisition  and 
Grants,  Grants  Management  Team,  1710 
Gwynn  Oak  Ave,  Baltimore,  MD  21207, 
(410)  965-9518,  e-mail: 
phylUs.y.smith@ssa.gov. 
SUPPLBIKNTARY  MFORMATION:  Prior  to 
March  31, 1995,  SSA  was  an  operating 
component  of  the  Department  of  Health 
and  Human  Services  (HHS).  As  a  result 
of  Public  Law  103-296,  the  Social 
Security  Administration  (SSA)  became 
an  independent  agency  on  March  31, 
1995.  However,  pursuant  to  section 
106(b)  of  that  law,  the  HHS  regulations 
at  45  CFR  part  76  dealing  with 
nonprocurement,  debarment  and 
suspension,  and  the  requirements  for  a 
drug-free  workplace  have  remained 
applicable  to  SSA.  In  order  to 
implement  its  own  set  of  regulations  on 
these  topics,  SSA  is  adopting  the 
common  rules  on  nonprocurement, 
debarment  and  suspension,  and 
requirements  for  a  drug-free  workplace 
with  one  amendment  as  new  parts  436 
and439  in  title  20  of  the  Code  of 
Federal  Regulations.  HHS  regulations  at 
45  CFR  Part  76  will  cease  to  be 
applicable  to  SSA  on  the  effective  date 
of  these  regulations,  in  accordance  with 
section  106(b)  of  Pub.  L.  103-296. 

ListofSubiects 

20  CFR  Part  436 

Administrative  practice  and 
procedures.  Debaiment  and  suspension, 
Grant  programs,  and  reporting  and 
recordkeeping  requirements. 

20  CFR  Part  439 

Administrative  practice  and 
procedure.  Drug  abuse,  Ckant  programs, . 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  15.  2003. 
Jo  Anne  B.  Bamhait, 
Conunisskmer  of  Social  Security. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Social  Security 
Administration  amends  20  CFR  chapter 
m,  as  follows: 

■  1.  Part  436  is  added  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  436-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 
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436.25    How  is  this  part  organized? 
436.50    How  is  this  part  written? 
436.75    Do  tenns  in  this  part  have  special 
met  oings? 

Subpart^^A— Oanaral 

436.100    What  does  this  part  do? 
436.105    Does  this  part  apply  to  me? 
436. 1 10    What  is  the  piirpose  of  the 

nonprocuTement  debarment  and 

suspension  system? 
436.115    How  does  an  exclusion  restrict  a 

peram's  involvement  in  covered 

tranaactions? 
436.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
436.125    Does  an  exclusion  under  the 

nonferocurement  system  affect  a  person's 

elignility  for  federal  procurement 

contracts? 
436.130    Does  exclusion  imder  the  Federal 

prooLirement  system  affect  a  person's 

elignility  to  participate  in 

nonBrociuement  transaetions? 
436.135  I  May  the  SSA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
436.140    How  do  I  know  if  a  person  is 

excl ided? 
436.145    Does  this  part  address  persons  who 

are  <  isqualified,  as  well  as  those  who  are 

excl  ided  from  nonprocurement 

tran  actions? 

Subpart  B— Covered  Transactions 

436.200    What  is  a  covered  transaction? 
436.205    Why  is  it  important  to  know  if  a 
particular  transaction  is  a  covered 
ction? 

Which  nonprocurement 
etions  are  covered  transactions? 
Which  nonprocurement 
ictions  are  not  covered 
ictions? 

Are  any  procurement  contracts 
Lnclilded  as  covered  transactions? 
436.225    How  do  I  know  if  a  transaction  in 
whidh  I  may  participate  is  a  covered 
trani  action? 

Subpart  ^-Responsibilities  of  Participants 
Ragardii  g  Transactions 

Doing  BiisinesB  With  Other  Persons 

436. 300    What  must  I  do  before  I  enter  into 

a  coTered  transaction  with  another 

perstin  at  the  next  lower  tier? 
436.305  I  May  I  enter  into  a  covered 

traniaction  with  an  excluded  or 

disqualified  person?  ^' 

436.310  I  What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

ahea  dy  doing  business  in  a  covered 

traiu  action? 
436.315    May  I  use  the  services  of  an 

excli  ided  person  as  a  principal  under  a 

cove  red  transaction? 
436.320    Must  I  verify  that  principals  of  my 

cove  red  transactions  are  eligible  to 

part  cipate? 
436.325    What  happens  if  I  do  business  with 

an  e:  deluded  person  in  a  covered 

trani  action? 
436.330    What  requirements  must  I  pass 

dow  1  to  persons  at  lower  tiers  with 

who  n  I  intend  to  do  business? 


436.220 


DiadosiBg  InfiHrawtioii— Piimaiy  Tier 
Particqiants 

436.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  SSA? 
436.340    If  I  disclose  imfavorable 

information  required  under  §  436.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
436.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§436.335? 
436.350    What  must  I  do  if  I  learn  of 

information  required  under  §  436.335 

after  entering  into  a  covered  transaction 

with  the  SSA? 

Disclosing  Information— Lower  Tier 
PaiticipantB 

436.355    What  information  must  I  provide  to 
.  a  higher  tier  participant  before  entering 

into  a  coverwi  transaction  with  that 

participant? 
436.360    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§436.355? 
436.365    What  must  I  do  if  I  learn  of 

information  required  under  §  436.355 

after  entering  into  a  covered  transaction 

with  a  higher  tier  participant? 

Subpart  D— RMponslbiHties  of  SSA 
Officlais  Rafpniing  Transactions 

436.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
436.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
436.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
436.41 5    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
436.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
436.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disquahfied? 
436.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
436.435    What  must  I  require  of  a  primary 

tier  participant? 
436.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
436.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disquahfied  person? 
436.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §436.335? 
436.455    What  may  I  do  if  a  lower  tier 

participant  foils  to  disclose  the 

information  required  under  §  436.355  to 

the  next  higher  tier? 

Subpart  E— Excludad  Pwtiss  List  System 

436.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
436.505    Who  uses  the  EPLS? 
436.510    Who  maintains  the  EPLS? 
436.515    What  specific  information  is  in  the 

EPLS? 
436.520    Who  places  the  information  into 

the  EPLS? 
436.525    whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
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436.530    Where  can  I  find  the  EPLS? 

Subpart  F-<3eneral  Principles  Relating  to 
Suspension  and  DstMnnent  Actions 

436.600    How  do  suspension  and  debannent 

actions  start? 
436.605    How  does  suspension  differ  from 

debarment? 
436.610    What  procedures  does  the  SSA  use 

in  suspension  and  debarment  actions? 
436.61 5    How  does  the  SSA  notify  a  person 

of  a  suspension  and  debarment  action? 
436.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
436.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
436.630    May  the  SSA  impute  the  conduct 

of  one  person  to  another? 
436.635    May  the  SSA  settle  a  debarment  or 

suspension  action? 
436.640    May  a  settlement  include  a 

voluntary  exclusion? 
436.645    Do  other  Federal  agencies  know  if 

the  SSA  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

436.700    When  may  the  suspending  official 

issue  a  suspension? 
436.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
436.710    When  does  a  suspension  take 

effect? 
436.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
436.720    How  may  I  contest  a  suspension? 
436.725    How  much  time  do  I  have  to 

contest  a  suspension? 
436.730    What  information  must  1  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
436.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
436.740    Are  suspension  proceedings 

formal? 
436.745    How  is  fact-finding  conducted? 
436.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
436.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
436.760    How  long  may  my  suspension  last? 

Subpart  H— OetMrment 

436.800    What  are  the  causes  for  debarment? 
436.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
436.810    When  does  a  debarment  take 

effect? 
436.815    How  may  I  contest  a  proposed 

debarment? 
436.820    How  much  time  do  I  have  to 

contest  a  proposed  debannent? 
436.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
436.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
436.835    Are  debarment  proceedings  formal? 
436.840    How  is  fact-finding  conducted? 
436.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 


436.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
436.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
436.860    What  factors  may  influence  the 

debarring  official's  decision? 
436.865    How  long  may  my  debarment  last? 
436.870    When  do  I  know  if  the  debarring 

official  debars  me? 
436.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  pie? 
436.880    What  factors  may  influence  the 

debarring  official  during 

reconsi  deration? 
436.885     May  the  debarring  official  extend  a 

debarment? 


Subpart  1— Definitions 

436.900 

Adequate  evidence. 

436.905 

Affiliate. 

436.910 

Agency. 

436.915 

Agent  or  representative. 

436.920 

Civil  judgment. 

436.925 

Conviction. 

436.930 

Debannent. 

436.935 

Debairing  official. 

436.940 

Disqualified. 

436.945 

Excluded  or  exclusion. 

436.950 

Excluded  Parties  List  System. 

436.955 

Indictment. 

436.960 

Ineligible  or  ineligibility. 

436.965 

Legal  proceedings. 

436.970 

Nonprocurement  transaction. 

436.975 

Notice. 

436.980 

Participant. 

436.985 

Person. 

436.990 

Preponderance  of  the  evidence, 

436.995 

Principal. 

436.1000 

Respondent. 

436.1005 

State. 

436.1010 

Suspending  official. 

436.1015 

Suspension. 

436.1020 

Voluntary  exclusion  or 

voluntarily  excluded. 

Subpart  J— [Reserved] 

Appendix  to  Part  436 — Covered 
Transactions 

Authority:  42  U.S.C.  902(a)(5);  Sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327;  E.O.  12549 
(3  CFR.  1986  Comp.,  p.  189);  E.O.  12689  (3 
CFR,  1989  Comp.,  p.  235). 

■  2.  Part  436  is  further  amended  as 
follows: 

■  a.  "[Agency  noun]"  is  removed  and 
"SSA"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"SSA"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "SSA  Debarring/ 
Suspension  Official"  is  added  in  its 
place  wherever  it  occurs. 

■  3.  Section  436.440  is  added  to  read  as 
follows: 

§436.440  What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 


the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

■  4.  Part  439  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  conunon 
preamble. 

PART  439— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

439.100    What  does  this  pari  do? 
439.105    Does  this  part  apply  to  me? 
439.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
439.1 15    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

439.200    What  must  I  do  to  comply  with  this 
part? 

439.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

439.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

439.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

439.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

439.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

439.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  RedptanU 
Who  Are  Individuals 

439.300  What  must  I  do  to  comply  with  Vhis 
part  if  I  am  an  individual  recipient? 

439.301  [Reserved] 

Subpart  D— Responsibilities  of  SSA 
Awardir«g  Officials 

439.400    What  are  my  responsibilities  as  an 
SSA  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
CoTMequences 

439.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
439.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
439.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
439.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

439.805  Award. 

439.610  Controlled  substance. 

439.615  Conviction. 

439.620  Cooperative  agreement. 

439.625  Criminal  drug  statute. 

439.630  Debarment. 

439.635  Drug-free  workplace. 
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439.640 
439.645 
439.650 

Employee. 

Federal  agency  or  agency 

Grant. 

439.655 

Individual. 

■* 

439.660 
439.665 

RecipienL 
State. 

439.670 

Suspension. 

Aalliority:  41  U.S.C. 

701  et  seq. 

PART  1M04— GOVERNMENTWIDE 
DEBAfflENT  AND  SUSPENSION 
(NONPROCUREMENT) 


■  5.  Pait  439  is  further  amended  as 
follows: 

■  a.  "[Agency  noun]"  is  removed  and 
"SSA"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "(Agency  adjective]"  is  removed  and 
"SSA"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "SSA  Official  or  designee" 
is  added  in  its  place  wherever  it  occurs. 

■  d-  "[Agency  head]"  is  removed  and 
"the  Commissioner  of  SSA"  is  added  in 
its  place  wherever  it  occurs. 

■  6.  Section  43g.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689}"and  adding 
"20  CFR  Part  436"  in  its  place. 

■  7.  Section  439.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"and  adding  "20  CFR  Part 
439"  in  its  place. 

OFFICE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

21  CFR  Parts  1404  and  140f 

RIN3201-ZA03 

FOR  FURTHER  INFORMATION  CONTACT: 
ONDCP.  Attn:  Daniel  R.  Petersen. 
Washington,  DC  20503,  (202)  395-6745, 
Daniel_R._Petersen@ondcp.eop.gov. 

List  of  Subjects 

21  CFR  Part  1404 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1405 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

loluiWaltns. 
Directm: 

■  For  the  reason^tated  in  the  common 
preamble,  the  Office  of  National  Drug 
Control  Policy  amends  21  CFR  chapter 
m,  as  follows. 

■  1.  Part  1404  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 


Sec. 
1404.25 
1404.50 
1404.75 


How  is  this  part  organized? 
How  is  this  part  written? 
Do  terms  in4his  part  have  special 
madungs? 

Subpart  A— General 

1404. lOd    What  does  this  part  do? 
1404.103    Does  this  part  apply  to  me? 
1404.119    What  is  the  purpose  of  the 

nontrocurement  debarment  and 

susp  ension  system? 
1404.111     How  does  an  exclusion  restrict  a 

pers  jn's  involvement  in  covered 

tram  lactions? 
1404. 12(     May  we  grant  an  exception  to  let 

an  e  ccluded  person  participate  in  a 

cove  red  transaction? 
1404.12!     Does  an  exclusion  under  the 

non  irocurement  system  affect  a  person's 

eligi  )ility  for  Federal  procurement 

cont  ■acts?  i 

1404.13(1    Does  exclusion  under  the  Federal 

proc  irement  system  affect  a  person's 

eligi  )ility  to  participate  in 

non|  irociurement  transactions? 
1404.13J     May  the  Office  of  National  Drug 

Coni  rol  Policy  exclude  a  person  who  is 

not  ( urrendy  participating  in  a 

non]  irocurement  transaction? 
1404. 14(     How  do  I  know  if  a  person  is 

excl  ided? 
1404.145     Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprociuement 

tram  actions? 

Subpart  p— Covered  Transactions 

1404.200    What  is  a  covered  transaction? 
1404.205     Why  is  it  important  to  know  if  a 

partj  cular  transaction  is  a  covered 

trans  action? 
1404.210    Which  nonprocurement 

tran!  actions  are  covered  transactions? 
1404.215    Which  nonprocurement 

trans  actions  are  not  covered 

trans  actions? 
1 404 . 2  2  Q    Are  any  procurement  contracts 

inch  ded  as  covered  transactions? 
1404.225     How  do  I  know  if  a  transaction  in 

whi(  h  I  may  participate  is  a  covered 

tran!  action? 
T 
Subpart  p— Responsibilities  of  Participants 
Regardir^  Transactions 

Doing  Biisiness  With  Other  Persons 

1404.3001    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1404. 305j    May  I  enter  into  a  covered 

tran&ction  with  an  excluded  or 

disqualified  person? 
1404.3ia    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  uready  doing  business  in  a  covered 

trannction? 
1404.3151    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

coveted  transaction? 
1404.320    Must  I  verify  that  principals  of  my 

novefed  transactions  are  eligible  to 

parti  :ipate? 


1404.325  What  happens  if  I  do  business 
with  an  excluded  person  in  a  covered 
transaction? 

1404.330    What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 


Disclosing  Infinmation — ^Primary  Tier 
Participants 

1404.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Office  of  National 
Drug  Control  PoUcy? 

1404.340    If  I  disclose  unfavorable 

information  required  imder  §  1404.335, 
will  I  be  prevented  from  participating  in 
the  transaction? 

1404.345    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1404.335?     ' 

1404.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §  1404.335 
after  entering  into  a  covered  transaction 
with  the  Office  of  National  Drug  Control 
Policy? 

Disclosing  Information — ^Lower  Tier 
Participants 

1404.355    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1404.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1404.355? 

1404.365     What  must  I  do  if  I  learn  of 
information  required  under  §  1404.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— RMponsiMlitias  of  Office  of 
National  Drug  Control  Policy  Officials 
Regarding  Transactions 

1404.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1404.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1404.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1404.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1404.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1404.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1404.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1404.435    What  must  I  require  of  a  primary 

tier  participant? 
1404.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1404.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqu^ified  person? 
1404.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§  1404.335? 
1404.455    What  nay  I  do  if  a  lower  tier 

participant  &ils  to  disclose  the 
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information  required  under  §  1404.355  to 
the  next  higher  tier? 

Sut>p«rt  E— Excluded  Parties  Uct  Systam 

1404.500    What  is  the  purpose  of  the 

Excluded  Parties  List  Sjrstem  (EPLS)? 
1404.505    Who  uses  the  EPLS? 
1404.510    Who  maintains  the  EPLS? 
1404.515    What  specific  information  is  in 

the  EPLS? 
1404.520    Who  places  the  information  into 

the  EPLS? 
1404.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
1404.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Susiiension  and  Debarment  Actions 

1404.600    How  do  suspension  and 

debarment  actions  start? 
1404.605    How  does  suspension  differ  from 

debarment? 
1404.610    What  procedures  does  the  Office 

of  National  Drug  Control  Policy  use  in 

suspension  and  debarment  actions? 
1404.615    rtow  does  the  Office  of  National 

Drug  Control  Policy  notify  a  person  of  a 

suspension  and  debarment  action? 
1404.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1404.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1404.630    May  the  Office  of  National  Drug 

Control  Policy  impute  the  conduct  of  one 

person  to  another? 
1404.635    May  the  Office  of  National  Drug 

Control  Policy  settle  a  debarment  or 

suspension  action? 
1404.640    May  a  settlement  include  a 

voluntary  exclusion? 
1404.645    Do  other  Federal  agencies  know  if 

the  Office  of  National  Drug  Control 

Policy  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1404.700    When  may  the  suspending  official 

issue  a  suspension? 
1404.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1404.710    When  does  a  suspension  take 

effect? 
1404.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1404.720    How  may  I  contest  a  suspension? 
1404.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1404.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1404.735    Under  what  conditions  do  I  get  an 

additional  opportxmity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1404.740    Are  suspension  proceedings 

formal? 
1404.745    How  is  %ct-finding  conducted? 
1404.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1404.755    When  will  I  Imow  whether  the 

suspension  is  continued  or  terminated? 
1404:760    How  long  may  my  suspension 

last? 

Subpart  H—Detiannent 

1404.800    What  are  the  causes  for 
debarment? 


1404.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
1404.810    When  does  a  debarment  take 

effect? 
1404.815    How  may  I  contest  a  proposed 

debarment? 
1404.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1404.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1404.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1404.835    Are  debarment  proceedings 

formal? 
1404.840    How  is  feet-finding  conducted? 
1404.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1404.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1404.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1404.860    What  factors  may  influence  the 

debarring  official's  decision? 
1404.865    How  long  may  my  debarment 

last? 
1404.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1404.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1404.880    What  factors  may  influence  the 

debarring  official  diuing 

reconsideration? 
1404.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  (—Definitions 

1404.900    Adequate  evidence. 
1404.905    Affiliate. 
1404.910     Agency. 
1404.915    Agent  or  representative. 
1404.920    Qvil  judgment. 
1404.925     Conviction. 
1404.930    Debarment. 
1404.935    Debarring  official. 
.1404.940    Disqualified. 
1404.945    Excluded  or  exclusion. 
1404.950    Excluded  Parties  List  System. 
1404.955    Indictment. 
1404.960    Ineligible  or  ineligibility. 
1404.965    Legal  proceedings. 
1404.970    Nonprocurement  transaction. 
1404.975    Notice. 
1404.980    Participant. 
1404.985    Person. 

1404.990    Preponderance  of  the  evidence. 
1404.995     Principal. 
1404.1000    Respondent. 
1404.1005.  State. 
1404.1010    Suspending  official. 
1404.1015    Suspension. 
1404.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J— {Reserved] 

Appendix  to  Part  1404 — Covered 
Transactions 

Autfiority:  E.O.  12549  3  CFR  1986  Comp., 
p.  189;  E.O.  12689  3  CFR  1989  Comp.,  p.  235; 
sec.  2455,  Pub.  L.  103-355, 108  Stat.  3327  (31 
U.S.C.  6101  note);  21  U.S.C.  1701. 


■  2.  Part  1404  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Office  of  National  Drug  Control  Policy" 
is  added  in  its  place  wherever  it  occius. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Office  of  National  Drug  Control  Policy" 
is  added  in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  of  National  Drug 
Control  Policy"  is  added  in  its  place 
wherever  it  occurs. 

■  3.  Section  1404.440  is  added  to  read  as 
follows: 

11404.440  What  method  do  I  uae  to 
communicate  those  requirements  to 
participants? 

You  must  obtain  certifications  from 
participants  that  they  will  comply  with 
subpart  C  of  this  part  and  that  they  will 
obtain  similar  certifications  from  lower- 
tier  participants. 

m  4.  Part  1405  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  1405— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (nNANCIAL 
ASSISTANCE) 

Sulipart  A— Purpoae  and  Coverage 

1405.100    What  does  this  part  do? 
1405.105    Does  this  part  apply  to  me?. 
1405. 110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1405.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  naclptanU 
Other  Than  individuals 

1405.200    What  must  I  do  to  comply  with 
this  part? 

1405.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1405.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1405.215    What  must  I  include  in  my  drug- 
fr«e  awareness  program? 

1405.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  estabUsh 
my  drug-free  awareness  program? 

1405.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1405.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Redplems 
Who  Are  Individuals 

1405.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1405.301  [Reserved] 

Subpart  0— Responsibilities  of  Office  of 
National  Drug  Control  Policy  Awarding 
Officials 

1405.400    What  are  my  responsibiUtiei  as  an 
Office  of  National  Drug  Control  PoUcy 
awarding  official? 
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Subpwt  E— VlotaUom  of  This  Pwt  and 


1405.500    Howare  violations  of  this  part 

detennined  foF-recipients  other  than 

individuals? 
1405.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1405.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1405.515    Are  there  exceptions  to  those 

actions? 

Subpart  F—DaflnHion* 

1405.605  Award. 

1405.610  Controlled  substance. 

1405.615  Conviction. 

1405.620  Cooperative  agreement.       -    ~ 

1405.625  Criminal  drug  statute. 

1405.630  Debarment. 

1405.635  Drug-free  worlq)lace. 

1405.640  Employee. 

1405.645  Federal  agency  or  agency. 

1405.650  Grant. 

1405.655  Individual. 

1405.660  Recipient. 

1405.665  State. 

1405.670  Suspension. 

Antfaority:  21  U.S.C.  1701;  41  U.S.C.  701, 
etseq. 

■  5.  Part  1405  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Office  of  National  Drug  Control  Policy" 
is  added  in  its  place  wherever  it  occtirs. 

■  b.  "'[Agency  adjective)"  is  removed  and 
"Office  of  National  Drug  Control  Policy" 
is  added  in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  of  National  Drug 
Control  Policy"  is  added  in  its  place 
wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Director  of  National  Drug  Control 
Policy"  is  added  in  its  place  wherever  it 
occurs. 

■  6.  Section  1405.510  (c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"21  CFR  Part  1404"  in  its  place. 

■  7.  Section  1405.605  (a)  (2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "21  CFR  Part 
1403"  in  its  place. 


DEPARTMErfT  OF  STATE 
22  CFR  Parts  133  and  137 
RIN1400-AB83 


FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Catington,  Department 
Competition  Advocate,  Policy  Division, 
Office  of  the  Prociwement  Executive, 
U.S.  Department  of  State,  Washington. 
DC  20522,  (703)  516-1693. 


Listof  I  !ub|ects 

22  CFR  Part  133 

Adm  nistrative  practice  and 
procedire.  Drug  abuse,  Grant  programs, 
Reportibg  and  recordkeeping 
requirements. 

22  CFRU'art  137 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Grant  programs,  Reporting  and 
recordl(feeping  requirements. 

Dated:'june  17,2003. 
Georgia  K.  Hubert, 

Acting  P  XKurement  Executive,  Department 
ofState. 

m  For  til  s  reasons  stated  in  the  common 
preamb  e,  the  Department  of  State 
amends  22  CFR  chapter  I,  as  follows: 

■  1 .  Par  133  is  added  to  read  as  set  forth 
in  instri  iction  2  at  the  end  of  the  common 
preamb  e. 

PART  1 13-GOVERNMENTWIDE 
REQUir  EMENTS  FOR  DRUG-FREE 
WORKf  LACE  (RNANCiAL 
ASSIST  IINCE) 


What  must  I  do  to  comply  with  this 
What  must  I  include  in  my  drug- 


Subpart  m — Purpose  and  Covarage 

133.100    What  does  this  part  do? 

133.105    Does  this  part  apply  to  me? 

1 33. 1 10    Are  any  of  my  Federal  assistance 

awai  ds  exempt  from  this  part? 
133.115    Does  this  part  affect  the  Federal 

cont  "acts  that  I  receive? 

Subpart  3— Raqulramafrts  for  ReclplenU 
Other  Th  m  Indlvidiials 

133.200 
parti 

133.205 

&«e '  workplace  statement? 

133.210    To  whom  must  I  distribute  my 
drug  'free  workplace  statement? 

133.215    What  must  I  include  in  my  drug- 
free  I  iwareness  program? 

133.220  By  when  must  I  publish  my  drug- 
free  vorkplace  statement  and  establish 
my  <  rug-free  awareness  program? 

133.225    What  actions  must  I  take 

cone  sming  employees  who  are  convicted 
of  di  iig  violations  in  the  workplace? 

133.230    How  and  when  must  I  identify 
worl^places? 

Subpart  t— RequiremenU  for  Recipients 
Who  Arellndivlduals 

133.300 

part 

133.301 


What  must  I  do  to  comply  with  this 
f  I  am  an  individual  recipient? 
[Reserved] 

Subpart  b— Responsibilities  of  Department 
of  State  Awarding  Officials 

133.400    What  are  my  responsibilities  as  a 
Dep4rtment  of  State  awarding  official? 

Subpart  e— Violations  of  This  Part  and 
ConsequBncas 

133.500  I  How  are  violations  of  this  part 
detettnined  for  recipients  other  than 
indii  iduals? 


133.505    How  are  violations  of  this  part 
determined  for  recipients  who  are 
individuals? 

133.510  What  actions  will  the  Federal 
Govenunent  take  against  a  recipient 
determined  to  have  violated  this  part? 

133.515    Are  there  any  exceptions  to  those 
actions? 


Subpart  F—DeflnMona 

133.605 

Award. 

133.610 

Controlled  substance. 

133.615 

Conviction. 

133.620 

Cooperative  agreement. 

133.625 

Criminal  drug  statute. 

133.630 

Debarment. 

133.635 

Drug-free  workplace. 

133.640 

Employee. 

133.645 

Federal  agency  or  agency.       t. 

133.650 

Grant. 

133.655 

Individual. 

133.660 

Recipient. 

133.665 

State. 

133.670 

Suspmsion. 

Authority:  22  U.S.C.  2658;  41  U.S.C.  701, 

etseq. 

■  2.  Part  133  is  further  amended  a^  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  State"  is  added  in  its 
place  wherever  it  occurs. 

■  b.  "[Agency  adjective)"  is  removed  and 
"Department  of  State"  is  added  in  its 
place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Procurement  Executive" 
is  added  in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Prociuement  Executive"  is  added  in  its 
place  wherever  it  occius. 

■  3.  Section  133.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"22  CFR  Part  137"  in  its  place. 

■  4.  Section  133.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation!"  and  adding  "22  CFR  Part 
135"  in  its  place. 

■  5.  Part  137  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  137— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPRdCUREMENT) 

Sec. 

137.25    How  is  this  part  organized? 
137.50    How  is  this  part  written? 
137.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Gatiarai 

137.100    What  does  this  part  do? 
137.105    Does  this  part  apply  to  me? 
137.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
137.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
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137.120  May  we  grant  an  exception  to  let  an 
excladed  person  participate  in  a  covered 
transaction? 

137.125    Does  an  exclusion  under  the 

nonprocurement  systein  affect  a  person's 
eligwility  for  Federal  procurement 
contracts? 

137.130    Does  exclusion  under  the  Federal 
procurement  system  affect  a  person's 
eligibility  to  participate  in 
nonprociu^ment  transactions? 

137.135    May  the  Department  of  State 
exclude  a  person  who  is  not  mrrently 
participating  in  a  nonprocurement 
transaction? 

137.140    How  do  I  know  if  a  person  is 
excluded? 

137.145    Does  this  part  address  persons  who 
are  disqualified,  as  well  as  those  who  are 
excluded  from  nonprocurement 
transactions? 

Subpart  B— Covered  Transactiom 

137.200    What  is  a  covered  transaction? 
137.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
137.210    Which  nonprocurement 

transactions  are  covered  transactions? 
137.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
137.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
137.225    How  do  I  know  if  a  transaction  in 

which  I  inay  participate  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participanto 
Regarding  Transections 

Doing  Business  With  Other  Persons 

137.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
137.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
137.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  In  a  covered 

transaction? 
137.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
137.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
137.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
137.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

137.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Department  of 

State? 
137.340    If  I  disclose  unfavorable 

information  required  under  §  137.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
137.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§137.335? 


137.350    What  must  I  do  if  I  leem  of  the 
information  required  under  §  137.335 
after  entering  into  a  covered  transaction 
with  the  Department  of  State? 

Disclonng  InfbrauitioD-^jOwer  Tier 
Participants 

137.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

137.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§137.355? 

137.365    What  must  I  do  if  I  learn  of 
information  required  under  §  137.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  [>— Responsibilities  of  Department 
of  State  Officials  Regarding  Transactions 

137.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
137.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
137.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
137.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  1  enter  into  a  covered  transaction? 
137.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
137.425     When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
137.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
137.435    What  must  I  require  of  a  primary 

tier  participant? 
137.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
137.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
137.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  137.335? 
137.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  137.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

137.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System? 
137.505     Who  uses  the  EPLS? 
137.510    Who  maintains  the  EPLS? 
137.515    What  specific  information  is  in  the 

EPLS? 
137.520    Who  places  the  information  into 

the  EPLS?  ^ 

137.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
137.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

137.600    How  do  suspension  and  debarment 

actions  start? 
137.605    How  does  suspension  differ  from 

debarment? 
137.610    What  procedures  does  the 

Department  of  State  use  in  suspension 

and  debarment  actions? 


137.615    How  does  the  Department  of  State 

notify  a  person  of  a  suspension  and 

debarment  action? 
137.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
137.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
137.630    May  the  Department  of  State 

impute  the  conduct  of  one  person  to 

another? 
137.635    May  the  Department  of  State  settle 

a  debarment  or  suspension  action? 
137.640    May  a  settlement  include  a 

volimtary  exclusion? 
137.645    Do  other  Federal  agencies  know  if 

the  Department  of  State  agrees  to  a 

volimtary  exclusion? 

Subpert  G— Suspension 

137.700    When  may  the  suspending  official 

issue  a  suspension? 
137.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
137.710    When  does  a  suspension  take 

effect? 
137.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
137.720    How  may  I  contest  a  suspension? 
137.725    How  much  time  do  I  have  to 

contest  a  suspension? 
137.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
137.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
137.740    Are  suspension  proceedings 

formal? 
137.745    How  is  fact-finding  conducted? 
137,750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
137.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
137.760    How  long  may  my  suspension  last? 

Subpert  H— Debarment 

137.800    What  are  the  causes  for  debarment? 
137.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
137.810    When  does  a  debarment  take 

effect? 
137.815    How  may  1  contest  a  proposed 

debarment? 
137.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
137.825     What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
137.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
137.835    Are  debarment  proceedings  formal? 
137.840    How  is  fact-finding  conducted? 
137.845     What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
137.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
137.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
137.860    What  factors  may  influence  the 

debarring  official's  decision? 
137.865    How  long  may  my  debarment  last? 
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1 37.870    When  do  I  know  if  the  debamng 

official  defaais  me? 
137.875    May  I  ask  the  debamng  official  to 

reconsider  a  decision  to  debar  me? 
137.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
137.885    May  the  debarring  official  extend  a 

debarment? 

SiibpartI— IMInmora 

137.900    Adequate  evidence. 
137.905    Affiliate. 
137.910    Agency. 
1 37.91 5    Agent  or  representative. 
137.920    Qvil  judgment. 
137.925    Conviction. 
137.930    Debarment. 
137.935    Debarring  pffidal. 
137.940    Disqualified. 
137.945    Excluded  or  exclusion. 
137.950    Excluded  Parties  List  System. 
137.955    Indictment. 
137.960    Ineligible  or  ineligibility'. 
137.965    Legal  proceedings. 
137.970    Nonprocurement  transaction. 
137.975    Notice. 
137.980    Participant. 
137.985    Person. 

1 37.990    Preponderance  of  the  evidence. 
137.995    Principal. 
137.1000    Respondent. 
137.1005    State. 
137.1010    Suspending  official. 
137.1015    Suspension. 
137.1020    Volimtary  exclusion  or 
voluntarily  excluded. 

'  Subpart  J— {RaMTvad] 

A^mdix  to  Part  137— Covered 
T^anaactiuis 

Authority:  22  U.S.C.  2658;  sec.  2455.  Pub. 
L  103-355, 108  Stat.  3327  (31  U.S.C.  6101 
note)^E.0. 12549,  3  CFR  1986  Comp.,  p.l89; 
E.0. 12689.  3  CFR  1989  Comp.,  p.  235. 

■  6.  Part  137  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  State"  is  added  in  its 
place  wherever  it  occurs. 

■  b.  "lAgency.  adjective]"  irremoved  and 
"Department  of  State"  is  added  in  its 
place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Procurement  Executive" 
is  added  in  its  place  wherever  it  occurs. 

■  7.  Section  137.440  is  added  to  read  as 
,  follows: 

1137.440   WhatiMlhoddolinato 
)  ttWM  raqukwiwnts  to 


To  communicate  the  requirement  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 


AGENCY  FOR  INTERNATIONAL 
DEVELbPMENT 

22  CFR  parts  208  and  210 
RIN  041^AA47 

FOR  FUllpiER  INFORMATION  CONTACT: 

Raquel  Powell.  M/OP/POL,  1300 
Peimsy  vania  Avenue,  NW., 
Washii^on.  DC20523-7801,  (202)  712- 
0778. 

Listof  Itubiects  ~        ^    ' 

22  CSH  Part  208 

Adm.  nistrative  practice  and 
procedi  ire.  Debarment  and  suspension. 
Grant  p  rograms.  Reporting  and 
recordik  eeping  requirements. 

22  CFR  Part  210 

Adm  nistrative  practice  and 
procedi  ire.  Drug  abuse,  Grant  programs, 
Reportihg  and  recordkeeping 
requiretuents. 

Datedjjuly  15,  2003. 
TimothyiT.  Beans, 
Director,  Office  of  Procurement. 

■  For  tne  reason  stated  in  the  common 
preamble,  the  Agency  for  International 
Development  amends  22  CFR  Chapter  n, 
as  follows: 

■  1.  Part  208  is  revised  to  read  as  set  forth 
in  instrnction  1  at  the  end  of  the  common 
preamble 


OVERNMENTWIDE 
ENT  AND  SUSPENSION 
OCUREMENT) 


part; 

DEB/ 
(NONF 

Sec. 

208.25    How  is  this  part  organized? 
208.50     How  is  this  part  written? 
208.75    Do  terms  in  this  part  have  special 
meatiings? 

Subpart  JA—<3efMral 

208.100    What  does~tliis  part  do? 
208.105  '  Does  this  part  apply  to  me? 
208. 1 1 0  !  What  is  the  purpose  of  the 

nonfrocurement  debarment  and 

suspension  systems? 
208.115  I  How  does  an  exclusion  restrict  a 

persf>n's  involvement  in  covered 

transactions? 
208. 120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

traiij  action? 
208.125    Does  an  exclusion  under  the 

non]  rocurement  system  affect  a  person's 

eligi  )ility  for  Federal  procurement 

cont  'acts? 
208.130    Does  exclusion  under  the  Federal 

proc  irement  system  affect  a  person's 

eligi  >ility  to  participate  in 

non]  irocurement  transactions? 
208.135    May  the  U.S.  Agency  for 

Intel  national  Development  exclude  a 

persi  )n  who  is  not  currently  participating 

in  a  lonprocurement  transaction? 
208. 140    How  do  I  know  if  a  person  is 

excli  ided? 
208.145    Does  this  part  address  persons  who 

are  ( isqualified,  as  well  as  those  who  are 


excluded  from  nonpfocurement 
transactions? 

Subpart  B—Covirad  Tnmsactions 

208.200    What  is  a  covered  transaction? 
208.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
208.210    Which  nonprocurement 

transactions  are  covered  transactions? 
208.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
208.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
208.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C    RwponalblHtlea  of  Participants 
Regarding  Transactions 

Doing  Bunness  With  Other  Pa-sons 

208.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
208.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
208.3 10    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  1  am 

already  doing  business  in  a  covered 

transaction? 
208.315    May  I  use  the  services  of  an 

excluded  poson  as  a  principal  under  a 

covered  transaction? 
208.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
208.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
208.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Infinnuition — ^Primary  Tier 
ParticipantB 

208.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  U.S.  Agency  for 
International  Development? 

208.340    If  I  disclose  imfavorable 

information  required  under  §  208.335, 
will  I  be  prevented  from  participating  in 
the  transaction? 

208.345    What  happens  if  I  fail  to  disclose 
the  information  required  imder 
§208.335? 

208.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §  208.335 
after  entering  into  a  covered  transaction 
with  the  U.S.  Agency  for  International 
Development? 

Disclosing  hdiumMtiaa— Lower  Tier 
Paiticipaiits 

208.355    What  infoimation  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

208.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§208.355? 

208.365    What  must  I  do  if  I  learn  of 
information  required  under  §  208.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 
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208.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
208.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
208.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
208.41  S    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
208.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
208.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
208.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
208.435    What  must  I  require  of  a  primary 

tier  participant? 
208.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
208.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
208.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  208.335? 
208.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  208.355  to 

the  next  higher  tier? 

SubfMrt  E— Excludad  Parties  Ust  System 

208.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  CEPLS)? 
208.505    Who  uses  the  EPLS? 
208.510    Who  maintains  the  EPLS? 
208.515    What  specific  information  is  in  the 

EPLS? 
208.520    Who  places  the  information  into 

the  EPLS? 
208.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
208.530    Where  can  I  find  the  EPLS? 

Subpart  F— Generai  Principles  Reiating  to 
Suspension  and  Debarment  Actions,^ ^ 

208.600    How  do  suspension  and  debarment 

actions  start? 
208.605    How  does  suspension  differ  &x)m 

debarment? 
208.610    What  procedures  does  the  U.S. 

Agency  for  International  Development 

use  in  siispension  and  debarment 

actions? 
208.615    How  does  the  U.S.  Agency  for 

International  Development  notify  a 

person  of  a  suspension  and  debarment 

action? 
208.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
208.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
208.630    May  the  U.S.  Agency  for 

International  Development  impute  the 

conduct  of  one  person  to  another? 
208.635    May  the  U.S.  Agency  for 

International  Development  settle  a 

debarment  or  suspension  action? 
208.640    May  a  settlement  include  a 

voluntary  exclusion? 
208.645    Do  other  Federal  agencies  know  if 

the  U.S.  Agency  for  International 


Development  agrees  to  a  voluntary 
exclusion?  « 

Subpart  6— Suspension 

208.700    When  may  the  suspending  official 

issue  a  suspension? 
208.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
208.710    When  does  a  suspension  take 

effect? 
208.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
208.720    How  may  I  contest  a  suspension? 
208.725    How  much  time  do  I  have  to 

contest  a  suspension? 
208.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
208.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
208.740    Are  suspension  proceedings 

formal? 
208.745    How  is  fact-finding  conducted? 
208.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
208. 755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
208.760    How  long  may  my  suspension  last? 

Sutipart  H— Debarment 

208.800    What  are  the  causes  for  debarment? 
208.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
208.810    When  does  a  debarment  take 

effect? 
208.815    How  may  I  contest  a  proposed 

debarment? 
208.820    How  much  titne  do  I  have  to 

contest  a  proposed  debarment? 
208.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
208.830    Under  what  conditions  do  I  get  an 

additional  opportimity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
208.835    Are  debarment  proceedings  formal? 
208.840    How  is  fact-finding  conducted? 
208.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
208.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
208.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
208.860    What  factors  may  influence  the 

debarring  official's  decision? 
208.865    How  long  may  my  debarment  last? 
208.870    When  do  I  know  if  the  debarring 

official  debars  me? 
208.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
208.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
208.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

208.900  Adequate  evidence. 

208.905  AffiUate. 

208.910  Agency.  • 

208.915  Agent  or  representative. 

208.920  Qvil  judgment 


208.925    Conviction. 
208.930    Debarment 
208.935    Debaning  official. 
208.940    DisquaUfied. 
208.945    Excluded  or  exclusion. 
208.950    Excluded  Parties  List  System. 
208.955    Indictment. 
208.960    Ineligible  or  ineligibility. 
208.965    Legal  proceedings. 
208.970    Nonprocurement  transaction. 
208.975     Notice. 
208.980    Participant. 
208.985    Person. 

208.990    Preponderance  of  the  evidence. 
208.995    Principal. 
208.1000    Respondent. 
208.1005    State. 
208.1010    Suspending  official. 
208.1015     Suspension. 
208.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J— (Reserved] 

Appendix  to  Part  208 — Covered 
Transactions 

Authority:  E.O.  12163,  3  CFR  1979  Comp.. 
p.  435;  E.O.  12549  3  CFR  1986  Comp.,  p.  189; 
E.O.  12698,  3  CFR  1989  Comp..  p.  235;  sec. 
2455,  Pub.  L.  103-355,  108  Stat.  3327  (31 
U.S.C.  6101  note);  sec.  621.  Pub.  L.  87-195, 
75  Stat.  445  (22  U.S.C.  2381),  as  amended. 

■  2.  Part  208  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  Noun)"  is  removed  and 
"U.S.  Agency  for  International 
Development"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"USAID"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Procurement"  is  added  in  its  place 
wherever  it  occurs. 

■  3.  Section  208.440  is  added  to  read  as 
follows: 

{208.440    What  method  do  I  use  to 
communicate  ttioee  requiraniefits  to 


To  communicate  the  requirements  in 
§  208.35,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participants'  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

■  4.  Section  208.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

1206.935    Debarring  officiai. 

***** 

(b)  The  U.S.  Agency  for  International 
Development's  debarring  official  is  the 
Director  of  the  Office  of  Procurement. 

■  5.  Section  208.1010  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 
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i20e.1010    SiMpMMMngofflclaL 

*       • '     *        *        • 

(b)  The  U.S.  Agency  for  International 
Development's  suspending  official  is  the 
Director  of  the  Office  of  Procurement. 

■  6.  Part  210  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  210— GOVERNMENTWIOE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpert  A— Purpose  and  Coverage 


210.100 
210.105 
210.110 


What  does  this  part  do? 

Does  this  part  apply  to  me? 

Are  any  of  my  Federal  assistance 
awards  exempt  from  this  part? 
210.115    Does  this  part  affect  the  Federal 
contracts  that  I  receive? 

Subpart  B— Requirements  for 
Recipients  Other  Than  Individuals 

210.200    What  must  I  do  to  comply  with  this 
part? 

210.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

210.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

210.215    What  must  I  include  in  my  drug- 
fr«e  awareness  program? 

210.220  By  when  must  I  pubUsh  my  drug- 
free  workplace  statement  and  establish 
my  drug-&«e  awareness  program? 

210.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

210.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for 
WeclpienU  Who  Are  Indhriduais 

210.300  What  must  I  doJo  comply  with  this 
part  if  I  am  an  individual  recipient? 

210.301  (Reserved] 

Subpart  D-Reeponeibiitties  of  USAID 
Awarding  Officials    - 

210.400    What  are  my  responsibihties  as  a 
USAID  awarding  official? 

Subpart  E— Violations  of  This  Part  and 


210.500    How  are  violations  of  this  part 
deteimined  for  recipients  other  Uian 
-individuals? 

210.505    How  are  violations  of  this  part 
determined  for  recipients  who  are 
individuals? 

210.510    What  actions  will  the  Federal 
Cjovemment  take  against  a  recipient 
determined  to  have  violated  this  part? 

210.515    Are  there  any  provisions  for 
exceptions  to  those  actions? 

Subpart  P— Definitions 
210.605    Award. 


Controlled  substance. 
Convjption. 

Cooperative  agreement. 
Criminal  drug  statute. 
Debarment  210.635  Drug-free 


210.6101 

210.615 

210.620 

210.625 

210.630 

workplace. 
210.640    Employee. 
210.645    Federal  agency  or  agency. 
210.650    Grant. 
210.655    Individual. 
210.660    Recipient. 
210.665    State. 
210.670    Suspension. 

Autha  rity:  41  U.S.C.  701,  et  seq.;  sec.  621, 
Pub.  L.  fi  7-195,  75  Stat.  445  (22  U.S.C.  2381), 
as  amen(  ed;  E.O.  12163,  3  CFR  1979  Comp., 
p.  435. 

■  7.  Par  210  is  further  amended  as  set 
forth  be  ow. 

■  a.  "[A  jency  Noun]"  is  removed  and 
"U.S.  A  »ency  for  International 
Develoj  ment"  is  added  in  its  place 
wherev(  (r  it  occurs. 

■  b.  "[A  ?ency  Adjective]"  is  removed 
and  "Ul  lAID"  is  added  in  its  place 
where v(  ir  it  occurs. 

■  c.  "[A  jency  Head  or  Designee]"  is 
removel  and  "Director  of  Ae  Office  of 

nent"  is  added  in  its  place 
♦r  it  occurs. 

Bency  head]"  is  removed  and 
[Administrator  or  designee"  is 

I  its  place  wherever  it  occurs. 

ion  210.510(c)  is  further 
,  1  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulation 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"22  CF^  Part  208"  in  its  place: 

■  9.  Sec  ion  210.605  is  further  amended 
by  addii  ig  a  paragraph  (c)  to  read  as 
follows: 

§210.60^    Award 

* 

(c)  No  twithstanding  paragraph  (a)(2) 
of  this  s  K:tion,  this  paragraph  is  not 
applical  le  to  AID. 


PEACE  I  :ORPS 

22  CFR  r  arte  310  and  312 

RIN  0420  -AA17 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzann9  Glasow,  Associate  General 
Coimsel^  Office  of  the  General  Counsel, 
Peace  C*rps,  1111  20th  Street,  NW., 
Washintton,  DC  20526,  (202)  692-2157. 

List  of  Subjects 

22  CFR  Part  310 

Admi]  listrative  practice  and 
procedu  re,  Government  contracts,  Grant 
program  s.  Loan  programs,  Reporting 
and  recc  rdkeeping  requirements, 
Technicfil  assistance. 


22  CFR  Pari  312 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  24,  2003. 
Keith  A.  Vance, 

Director,  Office  of  Administrative  Services. 
Peace  Corps. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Peace  Corps  amends  22 
CFR  chapter  III,  as  follows: 

■  1.  Part  310  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  310-GOVERNiyiElfTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT).  - 

Sec. 

310.25    How  is  this  part  organized? 
310.50    How  is  this  part  written? 
310.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Genanrt 

310.100    What  does  this  part  do?  -^ 

310.105    Does  this  part  apply  to  me? 
310.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
310.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
310.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
310.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
310.130    Does  exclusion  imder  the  federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocuranent  transactions? 
310.135    May  the  Peace  Corps  exclude  a 

person  who  is  not  currently  participating 

in  a  nonprocurement  transaction? 
310.140    How  do  I  know  if  a  person  is 

excluded?" 
310.145    Does  this  part  address  persons  who 

are  disquahfied,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Coverad  Transactions 

310.200    What  is  a  covered  transaction? 
310.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction?  "  ' 

310.210    Which  nonprocurement 

transactions  are  covered  transactions? 
310.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
310.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
310.225    How  do  I  know  if  a  transaction  in 

which  Imay  participate  is  a  covered 

transaction? 
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Subpwt  C— Ratponsibimtes  of  Participmte 
Regarding  TransacHons 

Doing  BunnesB  With  Other  Penons 

310.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
310.305    May  I  enter  into  a  covered    ^ 

transaction  with  an  excluded  or 

disqualified  person? 
310.310    What  must  I  do  if  a  federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 
.  transaction? 
310.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
310.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
310.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
310.330    What  requirements  mi^t  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

310.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Peace  Corps?     . 

310.340    If  I  disclose  unfavorable 

information  required  under  §  310.335, 
will  I  be  prevented  from  participating  in 
the  transaction? 

310.345    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§310.335? 

310.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §  310.335 
after  entering  into  a  covered  transaction 
with  the  Peace  Corps? 

Disclosing  Information — Lower  Tier 
Participants 

310.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

310.360    What  happens  if  I  fail  to  disclose 
the  information  required  imder 
§310.355? 

310.365    What  must  I  do  if  I  learn  of 
information  required  imder  §  310.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  Peace  Corps 
Officials  Regarding  Transactions 

310.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
310.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
310.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
310.415    What  must  I  do  if  a  federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
310.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
310.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
310.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 


3 10.435    What  must  I  require  of  a  primaiy 

tier  participant? 
310.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
310.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
310.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  310.335? 
310.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  310.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  List  System 

310.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
310.505    Who  uses  the  EPLS? 
310.510.  Who  maintains  the  EPLS? 
310.515    What  specific  information  is  in  the 

EPLS? 
310.520    Who  places  the  information  into 

the  EPLS? 
310.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
310.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

310.600    How  do  suspension  and  debarment 

actions  start? 
310.605    How  does  suspension  differ  from 

debarment? 
310.610    What  procedures  does  the  Peace 

Corps  use.  in  suspension  and  debarment 

actions? 
310.615    How  does  the  Peace  Corps  notify  a 

person  of  a  suspension  and  debarment 

action? 
310.620    Do  federal  agencies  coordinate 

suspension  and  debarment  actions? 
310.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
310.630    May  the  Peace  Corps  impute  the 

conduct  of  one  person  to  another? 
310.635    May  the  Peace"  Corps  settle  a 

debarment  or  suspension  action? 
310.640    May  a  settlement  include  a 

voluntary  exclusion? 
310.645    Do  other  federal  agencies  know  if 

the  Peace  Corps  agrees  to  a  voluntary 
'exclusion? 

Sutipart  G— Suspension 

310.700    When  may  the  suspending  official 

issue  a  suspension? 
310. 705    What  does  the  suspen  ding  official 

consider  in  issuing  a  suspension? 
310.710    When  does  a  suspension  take 

effect? 
310.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
310.720    How  may  I  contest  a  suspension? 
310.725    How  much  time  do  I  have  to 

contest  a  suspension? 
310.730    What  information  must  I  provide  to 

'the  suspending  official  if  I  contest  a 

suspension? 
310.735    Under  what  conditions  do  I  get  an 

additional  opportimity  to  challenge  the 

fects  on  which  the  suspension  is  based? 
310.740    Are  suspension  proceedings 

formal? 
310.745    How  is  fact-finding  conducted? 


310.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  susf>en8ion? 

310.755    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

310.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

310.800    What  are  the  causes  for  debarment? 
310.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
310.810    When  does  a  debarment  take 

effect? 
310.815    How  may  Lcontest  a  proposed 

debarment? 
310.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
310.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
310.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
310.835    Are  debarment  proceedings  formal? 
310.840    How  is  fact-finding  conducted? 
310.845    What  does  the  debarring  official 

consider  in  deciding  whether  (o  debar 

me? 
310.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
310.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
310.860    What  factors  may  influence  the 

debarring  official's  decision? 
310.865    How  long  may  my  debarment  last? 
310.870    When  do  I  know  if  the  debarring 

official  debars  me? 
310.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
310.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
310.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

310.900    Adequate  evidence. 
310.905    Affiliate.. 
310.910    Agency. 
310.915    Agent  or  representative. 
310.920    Civil  judgment 
310.925    Conviction. 
310.930    Debarment 
310.935    Debarring  official. 
310.940    DisquaUfied. 
310.945    Excluded  or  exclusion. 
310.950    Excluded  Parties  List  System. 
310.955    Indictment. 
310.960    Ineligible  or  ineligibility. 
310.965    Legal  proceedings. 
310.970    Nonprocurement  transaction. 
310.975    Notice. 
3ia980    Participant. 
310.985    Person. 

310.990    Preponderance  of  the  evidence. 
310.995     Principal. 
310.100    Respondent. 
310.1005    SUte. 
310.1010    Suspending  official. 
310.1015    Suspension. 
310.1020    Voluntary  exclusion  or 
voluntarily  excluded. 


Subpart 

Appandix  to  Part  310— Coverad 
TkwisactiaiiB 

Aalliority:  22  U.S.C.  2503;  Sec.  2455,  Pub. 
L  103-355, 108  Stat.  3327  (31  U.S.C.  6101 
note);  E.0. 12549  (3  CFR,  1986  Comp.,  p. 
189);  E.O.  12689  (3  CFR,  1989  Comp.,  p.  235). 

■  2.  Part  310  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Peace  Corps"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Peace  Corps"  is  added  in  its  place 
wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Peace  Corps  Director  or 
designee  "is  added  in  its  place  wherever 
it  occurs. 

■  3.  Section  310.440  is  added  to  read  as 
follows: 

1310.440    WhMnwflhoddoluMto 
communicato  thoM  raquifwnents  to 
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To  communicate  the  requirements  to 
participants,  you  must  include  a  tenn  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

■  4.  Part  312  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  312-GOVERNMENTWIDE 
REGHNREyENTS  FOR  DRUG— FREE 
WORKPLACE  (HNANCIAL 
ASSISTANGE) 

SubfMwt  A— Purpose  and  Coverage 

312.100    What  does  this  part  do? 
312.105    Does  this  part  apply  to  me? 
312.1 10    Are  any  of  my  federal  assistance 

awards  exempt  from  this  part? 
312.115    Does  this  part  affect  the  federal 

contracts  that  I  receive? 

Subpart  B    Requliemeine  tar  RecipienU 
Other  Than  Indivlduato 

312.200    What  must  I  do  to  comply  with  this 
part? 

312.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

312.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

312.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

312.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

312.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

312.230    How  and  when  must  I  identify 
workplaces? 


Suliparf  C    nequlrements  for  Recipients 
WhoArilndMduals 

312.300 ,  What  must  I  do  to  comply  with  this 

part  if  I  am  an  individual  recipient? 
312.301 1   [Reserved] 

Subpartj  D— Responsibilities  of  Peece  Corps 
Awarding  Officiais 

312.400 1  What  are  my  responsibilities  as  a 
Peace  Corps  awarding  ofBdal? 

Subpart!  E— Violations  of  This  Part  and 
Conseq^iences 

312.500 1  How  are  violations  of  this  part 

detvmined  for  recipients  other  Uian 

indwiduals? 
312.505;  How  are  violations  of  this  part 

detefemined  for  recipients  who  are 

indiidduals? 
312.510    What  actions  will  the  Federal 

Gov  imment  take  against  a  recipient 

dete  [mined  to  have  violated  this  part? 
312.515     Are  there  any  exceptions  to  those 

actions?  ■ 

Sul>part  F— Definitions 

312.605  Award. 

312.610  Controlled  substance. 

312.615  Conviction. 

312.620  Cooperative  agreement. 

312.625  Criminal  drug  statute. 

312.630  Debarment. 

312.635  Drug-free  workplace. 

312.640  Employee. 

312.645  Federal  agency  or  agency. 

312.650  Grant. 

312.655  Individual. 

312.660  Recipient. 

312.665  SUte. 

312.670  Suspension. 

Antfaa  rity:  22  U.S.C.  2503  (b);  41  U.S.C. 
701  et  se  q. 

■  5.  Pai  312  is  further  amended  as  set 
forth  baow. 

■  a.  "[Agency  noim]"  is  removed  and 
"Peace  Corps"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Peace  Corps"  is  added  in  its  place 
wherever  it  occiirs. 

■  c.  "[Agency  head  or  designee]"  is 
remove  1  and  "Peace  Corps  Director  or 
designe  b"  is  added  in  its  place  wherever 
it  occur  5. 

■  d.  "[A  gency  head]"  is  removed  and 
"Peace  Corps  Director"  is  added  in  its 

lerever  it  occurs, 
ion  312.510(c)  is  further 
by  removing  "[CFR  citation  for 
ral  agency's  regulations 
mting  Executive  Order  12549 
:utive  Order  12689]"  and  adding 
Part  310"  in  its  place, 
ion  312.605  is  further  amended 
ig  a  paragraph  (c)  to  read  as 

§312.60^    Award. 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  !  ection,  this  paragraph  is  not 
applicable  for  the  Peace  Corps. 


INTER-AMERICAN  FOUNDATION 

22  CFR  Parts  1000  and  1008 

RiN3200-ZA05 

FOR  FURTHER  MFORMATIDN  CONTACT: 
Carolyn  Kan,  General  Counsel,  Inter- 
American  Foundation,  901  N.  Stuart 
Street,  Arlington,  Virginia  22203,  (703) 
306-4350,  ckaneiaf.gov. 

List  of  Subjects 

22  CFR  Part  1006 

Administrative  practice  and 
procedure,  Government  contracts,  Grant 
programs,  Loan  programs.  Reporting 
and  recordkeeping  requirements. 
Technical  assistance. 

22  CFR  Part  1008 

Administrative  practice  and 
procedure,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  1,  2003. 
David  Valeninda,  ' 

President,  Inter-American  Foundation. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Inter- American 
Foimdation  amends  22  CFR  Chapter  X, 
as  follows: 

■  1.  Part  1006  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1006--GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1006.25    How  is  this  part  oiganized? 
1006.50    How  is  this  part  written? 
1006.75    Do  tenns  in  this  part  have  special 
meanings? 

Sulipart  A— General 

1006.100    What  does  this  part  do? 
1006.105    Does  this  part  apply  to  me? 
1006.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1006.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1006. 120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1006.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  prociuvment 

contracts? 
1006.130    Does  exclusion  imder  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
1006.135    May  the  Inter-American 

Foundation  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
1006. 140    How  do  I  know  if  a  person  is 

excluded? 
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1006.145    Does  this  part  address  persons 
who  are  disqualified,  as  well  as  those 
who  are  excluded  from  nonprocurement 
transactions? 

Subpart  B—Covwvd  Transactions 

1006.200    What  is  a  covered  transaction? 
1006.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1006.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1006.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1006.220    Are  any  prociuement  contracts 

included  as  covered  transactions? 
1006.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions 

Doing  Business  VfiA  Other  Persons 

1006.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1006.305     May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1006.310    What  Must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered ' 

transaction? 
1006.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
1006.320    I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1006.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1006.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Infbnnation — ^Primary  Tier 
ParticipuitB 

1006.335    What  information  must  I  provide 
before  a  covered  transaction  with  the 
Inter-American  Foundation? 

1006.340    If  I  disclose  unfavorable 

information  required  under  §  1006.335, 
will  I  be  prevented  from  participating  in 
the  transaction? 

1006.345    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1006.335? 

1006.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §  1006.335 
after  entering  into  a  covered  transaction 
with  the  Inter-American  Foundation? 

Diadosing  Information — ^Lower  Tier 
Participants 

1006.355    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1006.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1006.355? 

1006.365    What  must  I  do  if  I  learn  of 
information  required  under  §  1006.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 


Subpart 


1006.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1006.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1006.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1006.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1006.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1006.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1006.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1006.435    What  must  I  require  of  a  primary 

tier  participant? 
1006.440    What  method  do  I  use  to 

commimicate  those  requirements  to 

participants? 
1006.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1 006.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1006.335? 
1006.455    What  may  I  do  if  a  lower  Uer 

participant  fails  to  disclose  the 

information  required  under  §  1006.355  to 

the  next  higher  tier? 

Subpart  E— Exduded  Parties  List  System 

1006.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
1006.505    Who  uses  the  EPLS? 
1006.510    Who  maintains  the  EPLS? 
1006.515    What  specific  information  is  in 

the  EPLS? 
1006.520    Who  places  the  information  into 

the  EPLS? 
1006.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
1006.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  ReMing  to 
Suspension  and  DelMrment  Actions 

1006.600    How  do  suspension  and 

debarment  actions  start? 
1006.605    How  does  suspension  differ  from 

debarment? 
1006.610    What  procedures  does  the  Inter- 
American  Foundation  use  in  suspension 

and  debarment  actions? 
1T)06.615    How  does  the  Inter-American 

Foundation  notify  a  person  of  a 

suspension  and  debarment  action? 
1006.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1006.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1006.630    May  the  Inter-American 

Foundation  impute  the  conduct  of  one 

person  to  another? 
1006.635    May  the  Inter-American 

Foundation  settle  a  debarment  or 

suspension  action? 
1006.640    May  a  settlement  include  a 

voluntary  exclusion? 


1006.645  Do  other  Federal  agenciec  know  if 
the  Inter-American  Foundation  agrees  to 
a  voluntary  exclusion? 

Subpert  G— Suspension 

1006.700    When  may  the  suspending  officisi 

issue  a  suspension? 
1006.705    What  does  the  suspending  official 

omsider  in  issuing  a  suspension? 
1006.710    When  does  a  suspension  take 

effect? 
1006.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1006.720    How  may  I  contest  a  suspension? 
1006.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1006.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1006.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1006.740    Are  suspension  proceedings 

formal? 
1006.745    How  is  fact-finding  conducted? 
1 006. 750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1006.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1006.760    How  long  may  my  suspension 

last? 

Subpert  H—Oebarment 

1006.800    What  are  the  causes  for 

debarment? 
1006.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
1006.810    When  does  a  debannent  take 

effect? 
1006.815    How  may  I  contest  a  proposed 

debarment? 
1006.820     How  much  time  do  I  have  to 

contest  a  proposed  debannent? 
1006.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debannent? 
1006.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

foct  on  which  the  proposed  debarment  is 

based? 
1006.835    Are  debarment  proceedings 

formal? 
1006.840    How  is  fact-finding  conducted? 
1 006.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1 006.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1006.855    Who  has  the  biu'den  of  proof  in  a 

debarment  action? 
1006.860    What  factors  may  influence  the 

debarring  official's  decision? 
1006.865    How  long  may  my  debarment 

last? 
1006.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1006.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1006.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1006.885    May  the  debarring  official  extend 

a  debarment? 
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Subpsrt  I— DsllnlUuiw 

1006.900    Adequate  evidence. 
1006.905    Affiliate. 
1006.910    Agency. 
1006.915    Agent  or  representative. 
1006.920  .  Civil  judgment. 
1006.925    Conviction. 
1006.930    Debarment. 
1006.935    Debarring  dfficial. 
1006.940    Disqualified. 
1006.945    Excluded  or  exclusion. 
1006.950    Excluded  Parties  List  System. 
1006.955    Indictment. 
1006.960    Ineligible  or  ineligibility. 
1006.965     Legal  proceedings. 
1006.970    Nonprocurement  transaction. 
1006.975    Notice. 
1006.980    Participant. 
1006.985.  Person. 

1006.990    Preponderance  of  the  evidence. 
1006.995    Principal. 
1006.1000    Respondent. 
1006.1005    State. 
1006.1010    Suspending  official. 
1006.1015     Suspension. 
1006.1020    Voluntary  exclusisn  or 
voluntarily  excluded 

Subpart  J— {Reserved] 

Appendix  to  Part  1006 — Covered 
Transactions 

Authority:  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S^C.  6101  note);  E.0. 12549, 
3  CFR,  1986  Comp.,  p.  189;  E.O.  12689,  3 
CFR,  1989  Comp.,  p.  235. 

■  2.  Part  1006  is  further  amended  as  set 
forth  below. 

■  a.  "(Agency  noun]"  is  removed  and 
"Inter-American  Foimdation"  is  added 
in  its  place  wherever  it  occurs. 

■  b.  "{Agency  adjective)"  is  removed  and 
"Inter-American  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

,■  c.  "(Agency  head  or  designee]"  is 
removed  and  "Inter- American 
Foundation  Debarring  Official"  is  added 
in  its  place  wherever  it  occurs. 

■  3.  Section  1006.440  is  added  to  read  as 
follows: 

f  1006.440^  What  method  do  I  use  to 
cominunleata  ttwse  requlremenU  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliamce  with 
Subpart  C  of  this  part  and  requiring 
them  to  indude  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

■  4.  Part  1008  is  added  to  read  as  set  fortii 
in  instruction  2  at  the  end  of  the  common 
preamble. 


PART  jOOfr- GOVERNMENTWIDE 
REQUREMENTS  FOR  DRUG-FREE 
WORiq>LACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A — Purpose  and  Coverage 

Sec.       I 

lOOB.lob    What  does  this  part  do? 
1008.106    Does  this  part  apply  to  me? 
1008.1  ip    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1008.1 1^    Does  this  part  affect  the  Federal 
icts  that  I  receive? 


Sul>pan  B — Requirements  for  Recipients 
Other  Tfian  Individuals 

1008.20tl    What  must  I  do  to  comply  with 
this  part? 

1008.20  >    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1008.21)    To  whom  must  I  distribute  my 
drui  ;-free  workplace  statement? 

1008.21  i    What  must  I  include  in  my  drug- 
free  awareness  program? 

1008.22  )    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1008.22  i    What  actions  must  I  take 

con  :eming  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1008.231    How  and  when  must  I  identify 
woi  kplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Ar )  Individuals 

1008.30 )    What  must  I  do  to  comply  with 

this  part  if  I  am  an  individual  recipient? 
1008.30 1     [Reserved] 

Subpart!  D— Responsibilities  of  inter- 
American  Foundation  Awarding  Officials 

1008.40|l    What  are  my  responsibilities  as  an 
Intaf -American  Foundation  awarding 
offiiial? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1008.50 )  How  are  violations  of  this  part 
det(  rmined  for  recipients  other  than 
Lnd  viduals? 

1008. 5(^    How  are  violations  of  this  part 
determined  for  recipients  who  are 
individuals? 

1008.51 )  What  actions  will  the  Federal 
Gov  emment  take  against  a  recipient 
det(  rmined  to  have  violated  this  part? 

1008.51  i    Are  there  any  exceptions  to  those 
acti  )ns? 

Subpart  F— Definitions 

1008.60 »  Award. 

1008.61  )  Controlled  substance. 

1008.61 »  Conviction. 

1008.621)  Cooperative  agreement. 

1008.62$  Criminal  drug  statute. 

1008.63t)  Debarment. 

1008.63$  Drug-free  workplace. 

1008.640  Employee. 

1008.64$  Federal  agency  or  agency. 

1008.650  Grant. 

1008.65  >  Individual. 

1008.66 )  Recipient. 

1008.66  i  State. 

1008.67 )  Suspension. 

Authc  rity:  41  U.S.C.  701  et  seq. 


■  5.  Part  1008  is  further  amended  as  set 
forth  below. 

■  a.  "(Agency  noun]"  is  removed  and 
"Inter-American  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

■  b.  "(Agency  adjective]"  is  removed  and 
"Inter- American  Foimdation"  is  added 
in  its  place  wherever  it  occius. 

■  c.  "(Agency  head  or  designee]"  is 
removed  and  "Inter-American 
Foundation  President  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

■  d.  "(Agency  head]"  is  removed  and 
"Inter-American  Foimdation"  is  added 
in  its  place  wherever  it  occurs. 

■  6.  Section  1008.510(c)  is  further 
amended  by  removing  "(CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"22  CFR  Part  1006"  in  its  place. 

■  7.  Section  1008.605  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§1008.605    Award. 

*         *         *         »         * 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  this  paragraph  is  not 
applicable  for  the  Inter-American 
Foundation. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Parts  1508  and  1509 

RIN  3005-ZA01 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Martin  at  202-673-3916  (phone) 
or  domartin@adf.gov. 

List  of  Subjects 

22  CFR  Part  1508 

Administrative  practice  and 
procedure,  Debarment  and  suspension. 
Government  contracts,  Grant  programs, 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 

22  CFR  Part  1509 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  30, 2003. 
Doris  Martin, 

General  Counsel. 

■  For  the  reasons  stated  in  the  conunon 
preamble,  the  African  Development 
Foundation  amends  22  CFR  chapter  XV, 
as  follows: 

■  1.  Part  1508  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 
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PART  1508— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

1508.25    How  is  this  part  organized? 
1508.50    How  is  this  part  written? 
1508.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Ganeral 

1508.100    What  does  this  part  do? 
1508.105    Does  this  part  apply  to  me? 
1508.110    What  is  the  purpose  of  the 

nonprocurement  debaiment  and 

suspension  system? 
1508.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1508.120    May  we  grant  an  exception  to  let 

an  Excluded  person  participate  in  a 

covered  transaction? 
1508.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  pnxnirement 

contracts? 
1508.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
1508.135    May  the  African  Development 

Foundation  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
1508.140    How  do  I  know  if  a  person  is 

excluded? 
1508.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

SubfMrt  B— CoverMi  Transactions 

1508.200    What  is  a  covered  transaction? 
1508.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1508.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1508.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1508.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1508.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— AaaponsibHIties  of  Participants 
RaganUng  Transactions 

Doing  BusinesB  With  Other  Persons 

1508.300    V/hat  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1508.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1508.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  cov^ed 

transaction? 
1508.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
1508.320    Must  I  verily  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 


1508.325  What  happens  if  I  do  business 
with  an  excluded  person  in  a  covered 
transaction? 

1508.330    What  requirements  must  I  pass 
down  to  persons  at  lower  ti»8  with 
whom  I  intend  to  do  business? 

Disclosing  Information — Prinuiy  Tier 
ParticipanlB 

1508.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  African 
Development  Foundation? 

1508.340    If  I  disclose  imfavorable 

information  required  under  §  1508.335, 
will  I  be  prevented  from  participating  in 
the  transaction? 

1508.345    What  happens  if  I  foil  to  disclose 
the  information  required  under 
§1508.335? 

1508.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §  1508.335 
after  entering  into  a  covered  transaction 
with  the  Afiican  Development 
Foundation? 

Disclosing  Information — ^Lower  Tier 
Participants 

1508.355    What  infonnation  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1508.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1508.355? 

1508.365    What  must  I  do  if  I  learn  of 
information  required  imder  §  1508.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— ResponsiMlltias  of  ADF 
Ofticiais  Ragarding  Tranaactions 

1508.400    May  1  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1508.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1508.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1508.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1508.420    May  I  approve  a  transaction  with 

an  excluded  or  disquahfied  person  at  a 

lower  tier? 
1508.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1508.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disquahfied? 
1508.435    What  must  I  require  of  a  primary 

tier  participant? 
1508.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1508.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1508.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§  1508.335? 
1 508.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1508.355  to 

the  next  higher  tier? 


1508.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
1506.505    Who  uses  the  EPLS? 

1508.510     Who  maintaine  the  EPLS? 

1508.515    What  specific  information  is  in 

the  EPLS? 
1508.520    Who  places  the  information  into 

the  EPLS? 
1508.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
1 508.530    Where  can  I  find  the  EPLS? 


Subpart 


rnnapHS  nannng  to 
AcUons 


1508.600    How  do  suspension  and 

debarment  actions  start? 
1508.605    How  does  suispension  di£Fer  from 

debarment? 
1508.610    What  procedures  does  the  African 

Development  Foundation  use  in 

suspension  and  debarment  actions? 
1508.615    How  does  the  African 

Development  Foundation  notify  a  person 

of  a  suspension  and  debarment  action? 
1508.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1508.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1508.630    May  the  African  Development 

Foundation  impute  the  conduct  of  one 

person  to  another? 
1508.635    May  the  African  Development 

Foundation  settle  a  debarment  or 

suspension  action? 
1508.640    May  a  settlement  include  a 

voluntary  exclusion? 
1508.645    Do  other  Federal  agencies  know  if 

the  Afiican  Development  Foundation 

agrees  to  a  voluntary  exclusion? 

Subpart  G—Suspansion 

1508.700    When  may  the  suspending  official 

issue  a  suspension? 
1 508.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1508.710    When  does  a  suspension  take 

effect? 
1508.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1508.720    How  may  I  contest  a  suspension? 
1508.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1 508. 730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1508.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1508.740    Are  suspension  proceedings 

formal? 
1508.745    How  is  fact-finding  conducted? 
1508.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1508.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1508.760    How  long  may  my  suspension 

last? 

Subpart  H— Oabarmant 

1508.800    What  are  the  causes  for 

debarment? 
1508.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
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1506.810    When  does  a  debaiment  take 

efEsct? 
1508.815    How  may  I  contest  a  proposed 

debannoat? 
1508.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1508.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debannent? 
1508.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1508.835    Are  debarment  proceedings 

formal? 
1508.840    How  is  fact-finding  conducted? 
1508.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1508.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1508.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1508.860    What  factors  may  influence  the 

debarring  official's  decision? 
1508.865    How  long  may  my  debarment 

last? 
1508.870    When  do  I  know  if  the  debarring 

official  debars  me? 
'  1508.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1508.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1508.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— IMInltions 

1508.900    Adequate  evidence. 
1508.905     Affiliate. 
1508.910    Agency. 
1508.915    Agent  or  representative.  . 
1508.920    Civil  judgment. 
1508.925    Conviction. 
1508.930    Debarment. 
"1508.935    Debarring  official. 
1508.940    Disqualified. 
1508.945    Excluded  or  exclusion. 
1508.950    Excluded  Parties  List  System. 
1508.955°  indictment. 
1508.960    Ineligible  or  ineligibility. 
1508.965    Legal  proceedings. 
1508.970    Nonprocurement  transaction. 
1508.975    Notice. 
1508.980    Participant. 
1508.985    Person! 

1508.990    Preponderance  of  the  evidence. 
1508.995    Principal. 
1508.1000    Respondent. 
1508.1005    State. 
1508.1010    Suspending  official. 
1508.1015    Suspension. 
1508.1020    Voluntary  exclusion  or 
voluntarily  excluded.  _ 

Subpwt  J— [Reserved] 

AnMDdix  to  Part  1508— Covered 
TniMacliaiis 

Authority:  Sec.  2455,  Pub.L.  103-355. 108 
Stat  3327;  E.O.  12549,  3CFR.  1986  Comp., 
p.89;  E.0. 12689.  3CFR,  1989  Comp.,  p.  235. 

■  2.  Part  1508  is  furtSer  amended  as  set 
forth  below: 


is  added'in  its  place  wherever  it 


■  a.  "[J  .gency  noun]"  is  removed  and 
"Afirici  n  Development  Foundation"  is 
added  n  its  place  wherever  it  occurs. 

■  b.  "U  Lgency  adjective]"  is  removed  and 
"ADF" 
occurs 

■  c.  "[^gency  head  or  designee]"  is 
remov^  and  "ADF  President"  is  added 
in  its  p  ace  wherever  it  occurs. 

■  3.  Se(  lion  1508.440  is  added  to  read  as 
follows : 

§1506.410  WhatnMthoddoluMto 
comnMi  licate  those  requirements  to 
pertlcipfnts? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
conditibn  in  the  transaction  requiring 
the  paijicipant's  compliance  with 
subpar^  C  of  this  part,  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

■  4.  Pait  1509  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamtae. 

PART  ^509— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Sulipart  A— Purpose  and  Coverage 

Sec 
1509.1 
1509.10!  I 
1509 


Sulipart  E—ViaMione  of  Thte  Part  and 


oil 


1.11(1 


What  does  this  part  do? 

Does  this  part  apply  to  me? 

Are  any  of  my  Federal  assistance 
awatds  exempt  &x)m  this  part? 
1509.1111    Does  this  part  affect  the  Federal 
com  racts  that  I  receive? 

Sulipart  B— Requirements  for  Recipients 
Other  Tl  lan  Individuals 

1509.201 1    What  must  I  do  to  comply  with 
this  part? 

1509.201  i    What  must  I  include  in  my  drug- 
fiee  workplace  statement? 

1509.211 1    To  whom  must  I  distribute  my 
dru|  -fiee  workplace  statement? 

1509.211      What  must  I  include  in  my  drug- 
free  awareness  program? 

1509.22f    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1509.22S    What  actions  must  1  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1509.236    How  and  when  must  I  identify 
woTKplaces? 

Subpart  iC-Aequkemants  for  Redpleiits 
Who  Are  Indhriduais 

1509.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1509.301  (Reserved] 


t|D    nesponsMiMMesolADF 
A«*erdin|B  Offldels 

1509.40  I    What  are  my  responsibib'ties  as  an 
ADl  awarding  official? 


1509.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1509.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1509.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1509.515    Are  there  any  exceptions  to  those 

actions? 

Subpert  F— Deflnnkms  ** 

15J)9.605  Awanl. 

1509.610  Controlled  substance. 

1509.615  Conviction. 

1509.620  Cooperative  agreement. 

1509.625  Criminal  drug  statute. 

1509.630  Debarment. 

1509.635~  Drug-free  workplace. 

1509.640  Employee. 

1509.645  Federal  agency  or  agency. 

1509.650  Grant. 

1509.655  Individual. 

1509.660  Recipient. 

1509.665  State. 

1509.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

m  5.  Part  1509  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"African  Development  Foimdation"  is 
added  in  its  place  wherever  it  occius. 

■  b.  "[Agency  adjective]"  is  removed  and 
"ADF"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "ADF  President"  is  added 
in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"ADF  President"  is  added  in  its  place 
wherever  it  occurs. 

■  6.  Section  1509.310(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"22  CFR  Part  1508"  in  its  place. 

■  7.  Section  1509.605  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§1509.605    Award. 

***** 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  this  paragraph  is  not 
applicable  for  ADF. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  21  and  24 

[Docket  No.  FR-4682-F-01] 

RIN  2501-AC81 

FOR  HIRTMER  N«F0RMAT10N  CONTACT: 

Dane  Narode,  Assistant  General 
Cotmsel,  Office  of  Program 
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Enforcement,  Administrative 
Proceedings  Division,  Department  of 
Housing  and  Urban  Development,  1250 
Maryland  Ayenue,  Suite  200, 
Washington,  DC  20024-0500;  telephone 
(202)  708-2350  (this  is  not  a  toll-free 
niunber);  e-mail: 

Dane_M._Narode@hud.gov.  Hearing-or 
speech-impaired  individuals  may  access 
the  voice  telephone  number  listed  above 
by  calling  the  toll-free  Federal 
Information  Relay  Service  during 
working  hours  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

The  January  23,  2002,  Common  Rule 

On  January  23,  2002  (67  FR  3266),  a 
govemmentwide  common  rule  was 
published  that  proposed  substantive 
changes  and  amendments  to  the 
govemmentwide  nonprociuement 
common  rule  for  debarment  and 
suspension  and  the  govemmentwide 
rule  implementing  the  Drug-Free 
Workplace  Act  of  1988.  The  publication 
is  available  at  http:// 
www.access.gpo.gov/su_docs. 

HUD'S  July  22,  2002,  Proposed  Rule 

HUD  published  a  proposed  rule  on 
July  22.  2002  (67  FR  48006),  to  adopt 
the  changes  and  amendments  made  in 
the  common  rule.  Additionally,  HUD 
proposed  to  adopt  specific  requirements 
that,  along  with  the  provisions  in  the 
common  rule,  would  best  serve  HUD's 
programs.  HUD's  proposed  mle  added  a 
paragraph  regarding  emplo5mient 
contracts  to  the  definition  of  "covered 
transaction"  found  at  §  24.200.  HUD's 
addition  made  clear  that  each  payment 
under  an  employment  contract 
constitutes  a  new  "covered  transaction." 
HUD  also  enhanced  the  exclusion 
review  that  takes  place  in  §  24.300. 
Under  HUD's  rule,  a  participant  must 
ensiue  it  is  not  entering  into  a  covered 
transaction  with  an  excluded  or 
disqualified  person.  In  reviewing  for  an 
exclusion,  however,  HUD's  mle,  at 
§  24.300(d),  exempts  participants  from 
checking  on  the  exemption  status  of 
their  principals  while  making  salary 
payments  pursuant  to  an  employment 
contract.  Additionally,  §  24.440 
proposed  to  use  terms  or  conditions  to 
the  award  transaction  as  a  means  to 
enforce  exclusions  under  HUD 
transactions  rather  than  the  use  of 
written  certifications. 

HUD  proposed  rule  provided 
examples  for  the  debarment  and 
suspension  common  rule  definition  of 
"principal"  foimd  at  §  24.995.  The 
expansion  contains  minor  modifications 
consistent  with  HUD's  present  practice 
regarding  the  definition  of  "principal" 
for  the  piupose  of  debarments  and 


suspensions.  The  proposed  rule  advised 
that  HUD  woidd  retain  its  definitions  of 
"Hearing  Officer"  at  §  24.947  and 
"Ultimate  Beneficiary"  at  §  24.1017  as 
found  in  the  current  common  rule.  The 
proposed  rule  made  clear  in  §  24.750 
and  §  24.845  that  all  fact-finding 
referrals  for  HUD  suspensions  and 
debarments  will  be  made  to  hearing 
officers. 

Subpart  J  of  part  24,  which  addressed 
limited  denial  of  participation,  was 
revised  stylistically  so  that  the  mle 
conforms  to  the  question  and  answer 
format  of  the  common  rule.  HUD  also 
removed  the  term  "contractor"  frtjm 
§  24.1 105  because  the  common  rule 
deleted  the  definition  of  the  term.  The 
revised  definition  of  "participant"  in 
the  proposed  rule  covered  individuals 
previously  defined  as  "contractors"  in 
the  ciurent  mle.  Section  24.1145,  which 
addresses  imputing  the  conduct  of  one 
person  to  another  in  a  limited  denial  of 
participation,  was  revised  to  be 
consistent  with  the  provisions  of 
§24.630. 

Finally,  HUD's  mle  proposed  to  enact 
the  requirements  for  maintaining  a  drug- 
free  workplace  as  a  new  part  21. 
codifying  HUD's  drug-free  workplace 
requirements. 

"The  public  comment  period  on  the 
proposed  rule  closed  on  September  20, 
2002.  One  commenter  submitted 
comments  on  the  proposed  rule. 

This  Final  Rule 

This  final  rule  follows  publication  of 
the  July  22,  2002,  proposed  mle  and 
takes  into  consideration  the  one  public 
conunent  received.  The  public 
comment,  along  with  the  Department's 
responses  to  the  comment,  is  treated 
below.  However,  the  Department  was 
not  persuaded  to  change  the  rule. 
Accordingly,  this  final  mle  adopts  the 
July  22,  2002,  proposed  mle  without 
change  except  for  the  minor 
modifications  identified  below 
necessary  to  keep  the  Department's  rule 
consistent  with  die  common  mle  and 
existing  practice. 

In  response  to  an  internal  comment, 
the  Department  has  replaced  the 
formidation  used  to  refer  to  the  "Agencj' 
head  or  designee"  wherever  used  in  the 
common  mle.  The  proposed  rule 
originally  referred  to  the  "HUD 
Debarring  Official  or  designee."  That 
formulation  has  been  replaced  with  the 
"Secretary  or  designee"  in  the  final  rule. 
This  text  change  does  not  modify  the 
meaning  of  the  proposed  mle  as  all 
debarring  authority  within  the  Agency 
stems  from  the  Secretary's  delegable 
authority.  Similarly,  the  textual 
modification  is  consistent  with  current 
practice  in  the  Department. 


The  Department,  based  upon  another 
internal  comment,  has  made  a  minor 
modification  to  its  procedm«s  for  when 
a  suspension  or  proposed  debarment 
has  been  issued  subsequent  to  the 
issuance  of  a  limited  denial  of 
participation.  Under  this  modification, 
the  hearing  officer's  jurisdiction  over  a 
limited  denial  of  participation  will  not 
be  immediately  divested  upon 
consolidation  of  the  matter  with  a 
suspension  or  a  proposed  debarment. 
Upon  consolidation,  the  suspending  or 
debarring  official  must  determine 
whether  material  facts  are  in  dispute 
within  90  days  of  consolidation  unless 
good  cause  exists  to  extend  this  time.  In 
the  event  material  facts  are  in  dispute, 
the  matters  will  be  referred  to  the 
original  hearing  officer  for  fact-finding. 
The  Department  does  not  regard  this  as 
a  material  modification. 

Comment:  The  commenter  requested 
that  the  Department  clarify  the  extent  to 
which  the  drug-free  workplace 
requirements  apply  to  the  residences  of 
teleconlmuters  and  other  remote 
workers. 

HUD  Response:  The  Department 
believes  this  issue  was  adequately 
addressed  in  the  final  govemmentwide 
mle  of  May  25. 1990  (55  FR  21681).  in 
response  to  comments  regarding 
regulations  promulgated  pursuant  to  the 
Dmg-Free  Workplace  Act  of  1988.  (See 
especially,  55  FR  21683.) 

Comment:  The  commenter  also  asked 
whether  the  proposed  rule  intended  that 
collective  bargaining  agreements  be 
included  in  the  term  "employment 
contracts."  The  commenter  wrote  that 
the  mle  should  clarify  that  the  term 
"emplo3Tnent  contracts"  does  not 
include  a  collective  bargaining 
agreement  between  an  employer  and  its 
employees'  unions.  According  to  the 
commenter,  the  exclusion  of  collective 
bargaining  agreements  as  employment 
contracts  is  important  because,  if  a 
principal  of  a  union  were  excluded,  the 
state  would  not  be  permitted  to 
"contracts"  with  that  union.  The 
conunenter  further  wrote  that  if 
"employment  contracts"  mean  a 
consulting  contract,  it  is  a  redundancy 
because  consultant  contracts  are  already 
covered  in  §  24.200. 

HUD  Response:  The  Department's 
proposal  does  not  enlarge  the  scope  of 
employment  contracts  (i.e.,  those  that 
are  covered  transactions,  e.g.,  a  Housing 
Authority's  employment  of  a  Public 
Housing  Executive  Director  using  funds 
provided  pursuant  to  a  Consolidated 
Annual  Contributions  Contract)  to 
include  a  collective  bargaining 
agreement.  The  proposal  merely 
reinforces  the  concept  that  each 
payment  made  under  an  employment 
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contract  that  is  a  covered  transaction 
will  constitute  an  independent  covered 
transaction. 

Conunent:  The  commenter  argued  that 
if  each  salary  payment  is  made  a 
covered  transaction,  employers  would 
be  prohibited  from  making  httiue  salary 
payments  to  employees  who  happened 
to  have  been  excluded  since  the  last 
salary  payment.  In  the  commenter's 
view,  because  an  employee's  salary  is 
paid  after  the  work  is  performed,  the 
rule  would  prohibit  paying  the 
employee  for  work  he/she  has  already 
performed,  notwithstanding  that  the 
exclusion  may  be  unrelated  to  the 
employee's  present  activity. 

HUD  Response:  The  Department  has 
elected  to  retain  the  provision  as 
written.  Payment  for  work  completed 
prior  to  the  current  activity  of  the_ 
employee  does  not  raise  a  compliance 
concern.  The  provision,  as  written, 
allows  payment  for  the  work  previously 
performed  (work  completed  before  the 
debarment],  but  would  not  allow  a 
continuation  of  pa)anents  subsequent  to 
the  imposition  of  a  debarment  or 
suspension  absent  an  exception 
specified  in  the  Suspension  and 
£)ebarment  regulations.  Treating  each 
compensation  pa3anent  as  a  separate 
covered  transaction  ensures  that  public 
funds  are  adequately  protected  (which 
is  one  of  the  objectives  of  the 
Suspension  and  Debarment  regulations), 
while  not  appreciably  increasing  the 
administrative  burden  on  the  regulated 
entity.  (See,  for  example,  HUD's 
proposed  language  at  24  CFR  300(d), 
exempting  salary  payments  from  a 
requirement  to  check  the  Excluded 
Parties  List  System  (EPLS).) 

Comment:  The  commenter  suggested 
that  the  Department  strike  its  detailed 
list  of  principals  in  §  24.995(c) 
accompanying  the  definition  of 
"Principal."  TTie  commenter  wrote  that 
the  list  provided  invites  readers  to  make 
a  mechanical  comparison  of  individuals 
they  (i.e.,  the  readers)  may  be  involved 
widi  to  the  principals  on  the  list,  as 
opposed  to  an  evaluation  of  whether  the 
principals  have  influence  or  critical 
control  over  the  covered  transaction. 

HUD  Response:  The  Department  has 
elected  to  retain  the  detailed  list  of 
principals.  In  the  Department's  view, 
the  addition  of  paragraph  (c)  to  the 
definition  Of  the  term  "principal"  in 
§  24.995  does  not,  in  any  way,  expand 
or  detract  from  the  definition  stated  in 
the  common  rule  on  Suspensions  and 
Debarments.  Rather,  the  section  is 
intended  as  a  convenience  to  HUD 
program  usots  to  facilitate  their 
understanding  of  the  rule. 

The  D^Hutment  has  tracked  changes 
to  §  24,630  for  the  imputation 


ace. 


workpl 
requireihents 

24  CFR  'art  24 


provisic  ns  foiuid  in  §  24.1145  of  the 
propose  d  rule.  The  minor  modifications, 
to  §  24.1 145  were  made  to  ensure 
consiste  ncy  with  the  common  rule. 
Likewis ;,  die  Depeutment  has  adopted 
EPLS  w  len  referring  to  the  list  of 
exclude  1  parties. 

List  of  £  ubfects 

24  CFR  'art  21 

Admi  listrative  practice  and 
procedu  re,  Grant  programs.  Drug-free 

Reporting  and  recordkeeping 

ts 


Admi  listrative  practice  and 
procedu  re.  Government  contracts.  Grant 
progran:  s,  Loan  programs.  Technical 
assistance,  Reporting  and  recordkeeping 
requireilients. 


September  3,  2003. 


Dated 
Mel  Martinez 

Secretary . 

■  For  thi  5  reasons  stated  in  the  common 
preamble,  the  Department  of  Housing 
and  Urban  Development  amends  24  CFR 
Subtitle  A,  as  follows: 

■  1 .  A  ni  !W  part  21  is  added  to  read  as 
follows: 

PART  2J— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKF^CE  (GRANTS) 


Subpart 

Sec. 
21.100 
21.105 
21.110 


K— Purpose  and  Coverage 


Vhat  does  this  part  do? 

Joes  this  part  apply  to  me? 

^re  any  of  my  federal  assistance 
awai  is  exempt  from  this  part? 
21.115      loesthispart  affect  the  federal 
contlacts  that  I  receive? 


Subpart 
OthM- 


lulrements  for  Recipients 
n  Individuals 

it  must  I  do  to  comply  with  this 


lat  must  I  include  in  my  drug-free 
,>lace  statement? 

To  whom  must  I  distribute  my  drug- 
free  Workplace  statement? 
21.215    VVhat  must  I  include  in  my  drug-free 
mess  program? 

Jy  when  must  I  publish  my  drug- 
rorkplace  statement  and  establish 

ig-free  awareness  program? 

'lat  actions  must  I  take  concerning 
jyees  who  are  convicted  of  drug 
tions  in  the  workplace? 
low  and  when  must  I  identify 
>laces? 

Subpart  C— flequirements  for  Recipients 
WhoAreindlviduais 


21.300 

part 
21.301 


Vhat  must  I  do  to  comply  with  this 
f  I  am  an  individual  recipient? 
Reserved] 


Subpart  D— Responsibilities  of  HUD 
Awarding  Officials 

2 1 .400    What  are  my  responsibilities  as  a 
HUD  awarding  official? 

Subpart  E— Violstlons  of  This  Part  and 
Consequences 

21.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
2 1 .  505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
21.510    What  actions  will  the  federal 

government  take  against  a  recipient 

determined  to  have  violated  this  part? 
21.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

21.605 

Award. 

21.610 

Controlled  substance. 

21.615 

Conviction. 

21.620 
21.625 
21.630 

Cooperative  agreement. 
Criminal  drug  statute. 
E>ebarment. 

21.635 
21.640 
21.645 
21.650 

Drug-fr^e  workplace. 

Employee. 

Federal  agency  or  agency. 

Grant. 

21.655 

Individual. 

21.660 
21.665 

Recipient 
State. 

21.670 

Suspension. 

Authority:  41  U.S.C.  701;  42  U.S.C 
3535(d). 

■  2.  Part  21  is  further  amended  as 
follows: 

■  a.  "[Agency  noun)"  is  removed  and 
"Department  of  Housing  and  Urban 
Development"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"HUD"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "(Agency  head  or  designee]"  is 
removed  and  "Secretary  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

■  d.  "[Agenqrhead]"  is  removed  and 
"Secretary"  is  added  in  its  place 
wherever  it  occurs. 

■  37  Part  24  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  24-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

24.25    How  is  this  part  organized? 
24.50    How  is  this  part  written? 
24.75    Do  terms  in  thi&  part  have  special 
meanings? 

Subpart  A— General 

24.100    What  does  this  part  do? 
24.105    Does  this  part  apply  to  me? 
24.110    What  is  the  purpose  of  the 

nonprocisement  debarment  and 

suspension  system? 
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24.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
24.120    May  we  grant  an  exception  to  let  ui 

excluded  poson  participate  in  a  covered 

transaction? 
24.125    Does  an  excliision  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  federal  procurement 

contracts? 
24.130    Does  exclusion  under  the  federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
24.135    May  the  Department  of  Housing  and 

Urban  Development  exclude  a  person 

who  is  not  currently  participating  in  a 

nonprocurement  transaction? 
24.140    How  do  I  know  if  a  person  is 

excluded? 
24.145    Does  this  part  address  persons  who 

are  disquahfied,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Coverad  Transactions 

24.200    What  is  a  covered  transaction? 
24.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
24.210    Which  nonprocurement  transactions 

are  covered  transactions? 
24.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
24.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
24.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Rasponsibiimes  of  ParticipanU 
Regarding  Transactions 

Doing  Business  With  CMher  Penona 

24.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
24.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
24.310    What  must  I  do  if  a  federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
24.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
24.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
24.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
24.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Djsclosing  Information — Primary  Tier 
Participants 

24.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Housing  and  Urban  Development? 

24.340    If  I  disclose  unfavorable  information 
required  under  §  24.335,  will  I  be 
prevented  from  entering  into  the 
transaction? 


24.345    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  24.335? 

24.350    What  must  I  do  if  I  learn  of  the 

information  required  imder  §  24.335  after 
entering  into  a  covered  transaction  with 
the  Department  of  Housing  and  Urban 
Development? 

DiBclonng  InforaiatiaD— Lower  Tier 
ParticipantB 

24.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

24.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  24.355? 

24.365    What  must  I  do  if  I  learn  of 

information  required  under  §  24.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D-RasponslbHities  of  HUD 
Ofneials  Regarding  Transactions 

24.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
24.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
24.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
24.415    What  must  I  do  if  a  federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
24.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
24.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disquahfied? 
24.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
24.435    What  must  I  require  of  a  primary  tier 

participant? 
24.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
24.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
24.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  24.335? 
24.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  24.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

24 .  500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
24.505    Who  uses  the  EPLS? 
24.510    Who  maintains  the  EPLS? 
24.515    What  specific  information  is  in  the 

EPLS? 
24.520    Who  places  the  information  into  the 

EPLS? 
24.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
24.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

24.600    How  do  suspension  and  debarment 

actions  start? 
24.605    How  does  suspension  differ  from 

debarment? 
24.610    What  procediu«s  does  the 

Department  of  Housing  and  Urban 


Development  use  in  suspension  and 

debarment  actions? 
24.615    How  does  the  Department  of 

Housing  and  Urban  Development  notify 

a  person  of  a  suspension  or  debarment 

action? 
24.620    Do  federal  agencies  coordinate 

suspension  and  debarment  actions? 
24.625    What  is  the  scop>e  of  a  suspension  or 

debarment  action? 
24.630    May  the  Department  of  Housing  and 

Urban  Development  impute  the  conduct 

of  one  person  to  another? 
24.635    May  the  Department  of  Housing  and 

Urban  Development  settle  a  debarment 

or  suspension  action? 
24.640    May  a  settlement  include  a 

voluntary  exclusion? 
24.645    Do  other  federal  agencies  know  if 

the  Department  of  Housing  and  Urban 

Development  agrees  to  a  volimtary 
'    exclusion? 

Subpart  G— Suspension 

24.700    When  may  the  suspending  official 

issue  a  suspension? 
24.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
24.710    When  does  a  suspension  take  effect? 
24.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
24.720    How  may  I  contest  a  suspension? 
24.725    How  much  time  do  I  have  to  contest 

a  suspension? 
24.730    What  information  must  I  fHtjvide  to 

the  suspending  official  if  I  contest  a 

suspension? 
24.735    Under  what  conditions  do  I  get  an 

additional  opportunify  to  challenge  the 

facts  on  which  the  suspension  is  based? 
24.740    Are  suspension  proceedings  formal? 
24.745    How  is  fact-finding  conducted? 
24.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
24.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
24.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

24.800    What  are  the  causes  for  debarment? 
24.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
24.810    When  does  a  debarment  take  efiiefrt? 
24.815    How  may  I  contest  a  proposed 

debarment? 
24.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
24.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
24.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
24.835    Are  debarment  proceedings  formal? 
24.840    How  is  fact-finding  conducted? 
24.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
24.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
24.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
24.860    What  factors  may  influence  the 

deb^iTing  official's  decision? 
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24.865    How  long  may  my  debarment  last? 
24.870    When  do  I  know  if  the  debarring 

official  debars  me? 
24.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
24.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
24.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— IMinWans 

24.900    Adequate  evidence. 
24.905    Affiliate. 
24.910    Agency. 
24.915    Agent  or  representative. 
24.920    Qvil  judgment. 
24.925    Conviction. 
24.930    Debarment. 
24.935    Debarring  official. 
24.940    DisqualiBed. 
24.945    Excluded  or  exclusion. 
24.947    Hearing  officer.  '' 

24.950    Excluded  Parties  List  System. 
24.955    hidictment. 
24.960    Ineligible  or  ineligibility. 
24.965    Legal  Proceedings.  ; 

24.970    Nonprocurement  transaction. 
24.975    Notice. 
24.980    Participant. 
24.985    Person. 

24.990    Preponderance  oFthe  evidence. 
24.995    Principal. 
24.1000    Respondent. 
24.1005    State. 
24.1010    Suspending  official. 
24.1015     Suspension. 
24.1017    Ultimate  beneficiaries. 
24.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J— Umltad  Denial  of  Participation 

24.1100    What  is  a  limited  denial  of 

participation? 
24.1105    Who  may  issue  a  limited  denial  cf 

participation? 
24. 1 1 10    When  may  a  HUD  official  issue  a 

limited  denial  of  participation? 
24.1115    When  does  a  limited  denial  of 

participation  take  effect? 
24.1120    How  long  may  a  limited  denial  of 

participation  last? 
24.1125    How  does  a  limited  denial  of 

participation  start? 
24.1130    How  may  I  contest  my  limited 

denial  of  participation? 
24.1135    Do  federal  agencies  coordinate 

limited  denial  of  participation  actions? 
24.1140    What  is  the  scope  of  a  limited 

denial  of  participation? 
24. 1 145    May  HUD  impute  the  conduct  of 

one  person  to  another  in'a  limited  denial 

of  participation? 
24.1150    What  is  the  effect  of  a  suspension 

or  debarment  on  a  limited  denial  of 

participation? 
24.1 1 55    What  is  the  effect  of  a  limited 

denial  of  participation  on  a  suspension 

or  a  debannent? 
24.1160    May  a  Umited  denial  of 

participation  be  terminated  before  the 

term  of  the  limited  denial  of 

participation  expires? 
24.1165    How  is  a  limited  denial  of 

participation  reported? 


Appendix  to  Part  24 — Covered  Transactions 

Authority:  41  U.S.C.  701  et  seq.;  42  U.S.C. 
3535(d) j  Sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (3i  U.S.C.  6101  note);  E.O.  12549  (3 
CFR,  1986  Comp.,  p.  189);  E.O.  12689  (3  CFR, 
1989  Coinp.,  p.  235). 

■  4.  Pait  24  is  further  amended  as  set 
forth  b^low. 

■  a.  "I^  gency  noun]"  is  removed  and 
"the  D«  partment  of  Housing  and  Urban 
Develo  >ment"  is  added  in  its  place 
wherev  er  it  occurs. 

■  b.  "U  gency  adjective)"  is  removed  and 
"HUD"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[jlgency  head  or  designee]"  is 
removed  and  "Secretary  or  designee"  is 
added  i  n  its  place  wherever  it  occurs. 

■  5.  Se<  tion  24.200  is  further  amended 
by  add)  ng  a  paragraph  (c)  to  read  as 
follows: 


§24.200 


What  is  a  covered  transaction? 


(c)  In  the  case  of  employment 
contrac  ;s  that  are  covered  transactions, 
each  salary  payment  under  the  contract 
is  a  separate  covered  transaction. 

■  6.  Section  24.300  is  further  amended 
by  adding  paragraphs  (d)  and  (e)  to  read 
as  follolMrs: 

§24.3001   WTiat  must  I  do  before  I  enter  Into 
a  coverad  transaction  with  anottier  person 
at  the  next  lower  tier? 

*        *        *        *        * 

(d)  Ypu,  as  a  participant,  are 
responsible  for  determining  whether 
you  are  entering  into  a  covered 
transaaion  with  an  excluded  or 
disqualfied  person.  You  may  decide  the 
methoq  by  which  you  do  so.  You  may, 
but  arejnot  required  to,  check  the  EPLS. 

(e)  In  the  case  of  an  employment 
contraqt,  HUD  does  not  require 
emplojiers  to  check  the  EPLS  prior  to 
making  salary  pajmients  pursuant  to 
that  coi  itract. 

■  7.  Se(  ition  24.440  is  added  to  read  as 
follows : 

§24.44fl    What  method  do  I  use  to 
commuiilcate  those  requirements  to 
partlclpfints? 

To  communicate  the  requirements  to 
particiaants,  you  must  include  a  term  or 
conditi  jn  in  the  transaction  requiring 
the  par  icipants'  compliance  with 
subpar  C  of  this  part  and  requiring 
them  tq  include  a  similar  term  or 
conditibn  in  lower  tier  covered 
transac  ions. 


■  8 

by 

.follows: 


add  ng 


Seftion  24.750  is  further  amended 
a  paragraph  (c)  to  read  as 


§24.750  What  does  the  suspending  Official 
consider  in  dadding  whether  to  continue  or 
terminate  my  auapenaion? 

*  *        *        *        *  ~ 

(c)  The  official  receiving  the  referral 
for  findings  of  fact  regarding  disputed 
material  facts  must  be  a  hearing  officer 
in  all  HUD  suspensions. 

■  9.  Section  24.845  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as     ' 
follows: 

§24.845    What  does  the  debarring  officiai 
consider  In  deciding  wliettier  to  debar  me? 

*  ♦•        *        *        * 

(d)  The  official  receiving  the  referral 
for  findings  of  fact  regarding  disputed 
material  facts  must  be  a  hearing  officer 
in  all  HUD  debarments. 

■  10.  Section  24.947  is  added  to  read  as 
follows: 

§24.947    Hearing  officer. 

Hearing  officer  means  an 
Administrative  Law  Judge  or  Board  of 
Contract  Appeals  Judge  authorized  by 
HUD's  Secretary  or  by  the  Secretary's 
designee,  to  conduct  proceedings  imder 
this  part. 

■  11.  Section  24.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§24.995    Principal. 

***** 

(c)  A  person  who  has  a  critical 
influence  on,  or  substantive  control 
over,  a  covered  transaction,  whether  or 
not  employed  by  the  participant. 
Persons  who  have  a  critical  influence 
on,  or  substantive  control  over,  a 
covered  transaction  may  include,  hut 
are  not  limited  to: 

(1)  Loan  officers; 

(2)  Staff  appraisers  and  inspectors; 

(3)  Underwriters; 

(4)  Bonding  companies; 

(5)  Borrowers  imder  programs 
financed  by  HUD  or  with  loans 
guaranteed,  insured,  or  subsidized 
through  HUD  programs; 

(6)  Purchasers  of  properties  with 
HUD-insured  or  Secretary-held  - 
mortgages; 

(7)  Recipients  under  HUD  assistance 
agreements; 

(8)  Ultimate  beneficiaries  of  HUD 
prora-ams; 

(9)  Fee  appraisers  and  inspectors; 

(10)  Real  estate  agents  and  brokers; 

(11)  Management  and  marketing 
agents; 

(12)  Accotmtants,  consultants, 
investment  bankers,  architects, 
engineers,  and  attorneys  who  are  in  a 
business  relationship  with  participants 
in  connection  with  a  covered 
transaction  under  a  HUD  program; 

(13)  Contractors  involved  in  the 
construction  or  rehabilitation  of 
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properties  financed  by  HUD,  with  HUD 
insmed  loans,  or  acquired  properties, 
including  properties  held  by  HUD  as 
morteagee-in-possession; 

(14)  Closing  agents; 

(15)  Tiunkey  developers  of  projects 
financed  by  or  with  financing  insured 
by  HUD; 

(16)  Title  companies; 

(17)  Escrow  agents; 

(18)  Project  owners; 

(19)  Administrators  of  hospitals, 
nursing  homes,  and  projects  for  the 
elderly  financed  or  insured  by  HUD; 
and 

(20)  Developers,  sellers  or  owners  of 
property  financed  with  loans  insured 
under  title  I  or  title  H  of  the  National 
Housing  Act. 

■  12.  Subpart  J  is  added  to  Part  24  to  read 
as  follows: 

Subpart  J— Limited  Deniai  of 
Participation 

124.1100    What  is  ■  IbniiMl  denial  of 
participallon? 

A  limited  denial  of  participation 
excludes  a  specific  person  from 
participating  in  a  specific  program,  or 
programs,  within  a  HUD  field  office's 
geographic  jurisdiction,  for  a  specific 
period  of  time.  A  limited  denial  of 
participation  is  normally  issued  by  a 
HUD  field  office,  but  may  be  issued  by 
a  Headquarters  office.  The  decision  to 
impose  a  limited  denial  of  participation 
is  discretionary  and  in  the  best  interests 
of  the  government. 

§24.1105    Who  may  issue  a  limited  denial 
of  participation? 

The  Secretary  designates  HUD 
officials  who  are  authorized  to  impose 
a  limited  denial  of  participation, 
affecting  any  participant  and/or  their 
affiliates,  except  FHA-approved 
mortgagees. 

124.1110    When  may  a  HUD  official  Issue 
a  iimitad  denial  of  participation? 

(a)  An  authorized  HUD  official  may 
issue  a  limited  denial  of  participation 
against  a  person  based  upon  adequate 
evidence  of  any  of  the  following  causes: 

(1)  Approval  of  an  applicant  for 
insurance  would  constitute  an 
unsatisfectory  risk; 

(2)  Irregularities  in  a  person's  past 
performance  in  a  HUD  program; 

(3)  Failure  of  a  person  to  maintain  the 
prerequisites  of  eligibility  to  participate 
in  a  HUD  program; 

(4)  Failure  to  honor  contractual 
obligations  or  to  proceed  in  accordance 
with  contract  specifications  or  HUD 
regulations; 

(5)  Failiue  to  satisfy,  upon 
completion,  the  requirements  of  an 
assistance  agreement  or  contract; 


(6)  Deficiencies  in  ongoing 
construction  projects; 

(7)  Falsely  certifying  in  connection 
with  any  HUD  program,  wheth«  or  not 
the  certification  was  made  directly  to 
HUD; 

(8)  Commission  of  an  offense  listed  in 
§24.800; 

(9)  Violation  of  any  law,  regulation,  or 
procedure  relating  to  the  application  for 
financial  assistance,  insiirance,  or 
guarantee,  or  to  the  performance  of 
obligations  incxured  pursuant  to  a  grant 
of  financial  assistance  or  pursuant  to  a 
conditional  or  final  commitment  to 
insure  or  guarantee; 

(10)  Making  or  procuring  to  be  made 
any  false  statement  for  the  purpose  of 
influencing  in  any  way  an  action  of  the 
Department; 

(11)  Imposition  of  a  limited  denial  of 
participation  by  any  other  HUD  office; 
or 

(12)  Debarment  or  suspension  by 
another  federal  agency  for  any  cause 
substantially  the  same  as  provided  in 
§  24.800. 

(b)  Filing  of  a  criminal  Indictment  or 
Information  shall  constitute  adequate 
evidence  for  the  piupose  of  limited 
denial  of  participation  actions.  The 
Indictment  or  Iiiformation  need  not  be 
based  on  offenses  against  HUD. 

(c)  Imposition  of  a  limited  denial  of 
participation  by  any  other  HUD  office 
shall  constitute  adequate  evidence  for  a 
concurrent  limited  denial  of 
participation.  Where  such  a  concurrent 
limited  denial  of  participation  is 
imposed,  participation  may  be  restricted 
on  the  same  basis  without  the  need  for 
additional  conference  or  further  hearing. 

(d)  An  affiliate  or  organizational 
element  may  be  included  in  a  limited 
denial  of  participation  solely  on  the 
basis  of  its  affiliation,  and  regardless  of 
its  knowledge  of  or  participation  in  the 
acts  providing  cause  for  the  sanction. 
The  burden  of  proving  that  a  particular 
affiliate  or  organizational  element  is 
currently  responsible  and  not  controlled 
by  the  primary  sanctioned  party  (or  by 
an  entity  that  itself  is  controlled  by  the 
primary  sanctioned  i>arty)  is  on  the 
affiliate  or  organizational  element. 

§24.1115    When  does  a  limited  denial  Of 
participation  take  effect? 

A  limited  denial  of  participation  is 
effective  immediately  upon  issuance  of 
the  notice. 

§24.1120    itow  long  may  a  llmHsd  denial  Of 
participation  last? 

A  limited  denial  of  participation  may 
remain  effective  up  to  12  months. 


§24.1125    Howdoesaiimlladdsnialof 
parnc^Miion  siarrr 

A  limited  denial  of  participation  is 
made  effisctive  by  providing  the  person, 
and  any  specifically  named  affiliate, 
with  notice: 

(a)  That  the  limited  denial  of 
participation  is  being  imposed; 

(b)  Of  the  cause(s)  under  §  24.1110  for 
the  sanction; 

(c)  Of  the  potential  effect  of  the 
sanction,  including  the  length  of  the 
sanction  and  the  HUD  program(s)  and 
ge(^raphic  area  affected  by  the  sanction; 

(d)  Of  the  right  to  request,  in  writing, 
within  30  days  of  receipt  of  the  notice, 
a  conference  under  §  24.1130;  and 

(e)  Of  the  right  to  contest  the  limited 
denial  of  participation  imder  §  24.1130. 

§24.1130    How  may  I  contest  my  iimilad 
denial  of  partieipation? 

(a)  Within  30  days  after  receiving  a 
notice  of  limited  denial  of  participation, 
you  may  request  a  conference  widi  the 
official  who  issued  such  notice.  The 
conference  shall  be  held  within  15  days 
after  the  Department's  receipt  of  the 
request  for  a  conference,  imless  you 
waive  this  time  limit.  The  official  or 
designee  who  imposed  the  sanction 
shall  preside.  At  the  conference,  you 
may  appear  with  a  representative  and 
may  present  all  relevant  information 
and  materials  to  the  official  or  designee. 
Within  20  days  after  the  conference,  or 
within  20  days  after  any  agreed  upon 
extension  of  time  for  submission  of 
additional  materials,  the  official  or 
designee  shall,  in  writing,  advise  you  of 
the  decision  to  terminate,  modify,  or 
affirm  the  limited  denial  of 
participation.  If  all  or  a  portion  of  the 
remaining  period  of  exclusion  is 
affirmed,  the  notice  of  affirmation  shall 
advise  you  of  the  opportunity  to  contest 
the  notice  and  request  a  hearing  before 
a  Departmental  Hearing  Officer.  You 
have  30  days  after  receipt  of  the  notice 
of  affirmation  to  request  this  hearing.  If 
the  official  or  designee  does  not  issue  a 
decision  within  the  20-day  period,  you 
may  contest  the  sanction  before  a 
Departmental  Hearing  Officer.  Again, 
you  have  30  days  from  the  expiration  of 
the  20-day  period  to  request  this 
hearing.  If  you  request  a  hearing  befcne 
the  Departmental  Hearing  Officer,  you 
must  submit  your  request  to  the 
Debarment  Docket  Clerk,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  B-133  Portals  200, 
Washington  DC  20410-0500. 

(b)  You  may  skip  the  conference  with 
the  official  and  you  may  request  a 
hearing  before  a  Departmental  Hearing 
Officer.  This  must  also  be  done  within 
30  days  after  receiving  a  notice  of 
limited  denial  of  participation.  If  you 
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opt  to  have  a  hearing  before  a 
ttepartmental  Hearing  Officer,  you  must 
submit  your  request  to  the  Debarment 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  B-133  Portals  200, 
Washington  DC  20410-0500.  The 
hearing  before  the  Departmental  Hearing 
Officer  is  more  formal  than  the 
conference  before  the  sanctioning 
official  described  above.  The  hearing 
before  the  Departmental  Hearing  Officer 
will  be  conducted  in  accordance  with 
24  CFR  part  26,.subpart  A.  The 
Departmental  Hearing  Officer  will  issue 
findings  of  fact  and  make  a 
recommended  decision.  The  sanctioning 
official  will  then  make  a  final  decision 
as  promptly  as  possible  after  the 
Departmental  Hearing  Officer 
recommended  decision  is  issued.  The 
sanctioning  official  may  reject  the 
recommended  dM:ision  or  any  findings 
of  fact,  only  after  specifically 
determining  the  decision  or  any  of  (he 
&cts  to  be  arbitrary  or  capricious  or 
clearly  erroneous. 

S  24.1 135    Do  tBderir«gencl—  coordinate 
HmHMi  dental  of  peiUdpetlon  adione? 

Federal  agencies  do  not  coordinate 
limited  denial  of  participation  actions. 
As  stated  in  §  24.1100,  a  limited  denial 
of  participation  is  a  HUD-specific  action 
and  applies  only  to  HUD  activities. 

124.1140    WiMrt  is  ttte  scope  of  a  limKad 
dental  of  participation? 

The  scope  of  a  limited  denial  of 
participation  is  as  follows: 

(a)  A  limited  denial  of  participation 
generally  extends  only  to  participation 
in  the  program  under  which  the  cause 
arose.  A  limited  denial  of  participation 
may,  at  the  discretion  of  the  authorized 
official,  extend  to  other  programs, 
initiatives,  or  functions  within  the 
jurisdiction  of  an  Assistant  Secretary. 
The  authorized  official,  however,  may 
determine  that  the  san^on  shall  apply 
to  all  programs  throughout  HUD  where 
the  sanction  is  based  on  an  indictment 
or  conviction. 

(b)  For  purposes  of  this  subpart, 
participation  includes  receipt  of  any 
benefit  or  financial  assistance  through 
grants  or  contractual  arrangements; 
benefits  or  assistance  in  the  form  of  loan 
guarantees  or  insurance:  and  awards  of 
procurement  contracts. 

(c)  The  sanction  may  be  imposed  for 
a  period  not  to  exceed  12  months,  and 
shall  be  effective  within  the  geographic 
jurisdiction  of  the  office  imposing  it, 
unless  the  sanction  is  imposed  by  an 
Assistant  Secretary  or  Deputy  Assistant 
Secretary  in  which  case  the  sanction 
may  be  imposed  on  either  a  nationwide 
or  a  more  restricted  basis. 


124.11^    May  HUD  ImpMtetlM  conduct  of 
I  to  anotttar  In  a  Itanitod  dental  of 


For  p  urposes  of  determining  a  limited 
denial  i  tf  participation,  HUD  may 
imputei  conduct  as  follows: 

(a)  Conduct  imputed  firom  an 
indivimial  to  an  organization.  HUD  may 
imputelthe  fraudulent,  criminal,  or 
other  iihproper  conduct  of  any  officer, 
directo  ,  shareholder,  partner, 
emplo>  Be,  or  other  individual 
associa  ed  with  an  organization,  to  that 
organistion  when  the  improper 
conduot  occurred  in  connection  with 
the  individual's  performance  of  duties 
for  or  all  behalf  of  that  organization,  or 
with  th  3  organization's  knowledge, 
approv  d,  or  acquiescence.  The 
organiz  ition's  acceptance  of  the  benefits 
deriyec  fitim  the  conduct  is  evidence  of 
knowle  dge,  approval,  or  acquiescence. 

(b)  G  mduct  imputed  from  an 
organisation  to  an  individual  or 
between  individuals.  HUD  may  impute 
the  fraudulent,  criminal,  or  other 
improper  conduct  of  any  organization  to 
an  individual,  or  from  one  individual  to 
anothet  individual,  if  the  individual  to 
whom  the  improper  conduct  is  imputed 
either  |  articipated  in,  had  knowledge 
of,  or  n  ason  to  know  of  the  improper 
conduc  t. 

(c)  C  mduct  imputed  frxjm  one 
organii  ation  to  another  organization. 
HUD  a  ay  impute  the  fraudulent, 
criminil,  or  other  improper  conduct  of 
one  or^  anization  to  another  organization 
when  t  le  improper  conduct  occurred  in 
connec  ion  with  a  partnership,  joint 
ventun  ,  joint  application,  association, 
or  simi  ar  arrangement,  or  when  th& 
organia  ation  to  whom  the  improper 
conduc  t  is  imputed  has  the  power  to 
direct,  nanage,  control,  or  influence  the 
activiti  $s  of  the  organization  responsible 
for  the  mproper  conduct.  Acceptance  of 
the  ben  sfits  derived  fit}m  the  conduct  is 
eviden(  :e  of  knowledge,  approval,  or 
acquiej  cence. 

§24.11SD    What  ta  the  effect  of  a 
suspen  ton  or  detMrment  on  a  limited 
dental  a  F  participation? 

If  yoi  L  have  submitted  a  request  for  a 
hearing  piu-suant  to  §  24.1130  of  this 
section  and  you  also  receive,  pursuant 
to  subp  art  G  or  H  of  this  part,  a  notice 
of  prop  Qsed  debarment  or  suspension 
that  is  Based  on  the  same  transaction(s) 
or  con'quct  as  the  limited  denial  of 
participation,  as  determined  by  the 
debarring  or  suspending  official,  the 
foUowi^ig  rules  shall  apply: 

(a)  Dliring  the  30-day  period  after  you 
receivei  a  proposed  debarment  or 
suspension,  during  which  you  may  elect 
to  cont  !st  the  debarment  luider  §  24.815, 
or  the  i  uspension  piu-suant  to  §  24.720, 


all  proceedings  in  the  limited  denial  of 
participation,  including  discovery,  are 
automatically  stayed. 

(b)  If  you  do  not  contest  the  proposed 
debarment  pursuant  to  §  24.815,  or  the 
suspension  pursuant  to  §  24.720,  the 
final  imposition  of  the  debarment  or 
suspension  shall  also  constitute  a  final 
d«3sion  with  respect  to  the  limited 
denial  of  participation  to  the  extent  that 
the  debarment  or  suspension  is  based  on 
the  same  transaction(s)  or  conduct  as 
the  limited  denial  of  participation. 

(c)  If  you  contest  the  proposed 
debarment  pursuant  to  §  24.815,  or  the 
suspension  pursuant  to  §  24.720,  then: 

(1)  Those  parts  of  the  limited  denial 
of  participation  and  the  debarment  or 
suspension  based  on  the  same 
transaction(s)  or  conduct,  as  determined 
by  the  debarring  or  suspending  official, 
shall  be  immediately  consolidated 
before  the  debarring  or  suspending 
official; 

(2)  Proceedings  under  the 
consolidated  portions  of  the  limited 
denial  of  participation  shall  be  stayed 
before  the  hearing  officer  until  the 
suspending  or  debarring  official  makes 
a  determination  as  to  whether  the 
consolidated  matters  should  be  referred 
to  a  hearing  officer.  Such  a 
determination  must  be  made  within  90 
days  of  the  date  of  the  issuance  of  the 
suspension  or  proposed  debarment, 
luiless  the  suspending/debarring  official 
extends  the  period  for  good  cause. 

(i)  If  the  suspending  or  debarring 
official  determines  that  there  is  a 
genuine  dispute  as  to  material  facts 
regarding  the  consolidated  matter,  the 
entire  consolidated  matter  will  be 
referred  to  the  hearing  officer  hearing 
the  limited  denial  of  participation,  for 
additional  proceedings  pursuant  to  24 
CFR  24.750  or  §  24.845. 

(ii)  If  the  suspending  or  debarring 
official  determines  that  there  is  no 
dispute  as  to  material  facts  regarding  the 
consolidated  matter,  jurisdiction  of  the 
hearing  officer  imder  24  CFR  part  24. 
subpart  J,  to  hear  those  parts  of  the 
limited  denial  of  participation  based  on 
the  same  transaction[s]  or  conduct  as 
the  debarment  or  suspension,  as 
determined  by  the  debarring  or 
suspending  official,  will  be  transferred 
to  the  debarring  or  suspending  official, 
and  the  hearing  officer  responsible  for 
hearing  the  limited  denial  of 
participation  shall  transfer  the 
administrative  record  to  the  debarring  or 
suspending  official. 

(3)  The  suspending  or  debarring 
official  shall  hear  the  entire 
consolidated  case  under  the  procedures 
governing  suspensions  and  debarments, 
and  shall  issue  a  final  decision  as  to 
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both  the  limited  denial  of  participation 
and  the  suspension  or  debannenL 

S24.1155    Wlwtlsttw«naeta«allinltod 
denial  of  participation  on  a  suapanslon  or 


The  imposition  of  a  limited  denial  of 
participation  does  not  affect  the  right  of 
the  Department  to  suspend  or  debar  any 
person  under  this  part. 

S  24.1 160    May  a  llmitad  denial  of 
participation  be  tarmlnatad  before  ttie  term 
of  the  limited  denial  of  participation 
expires? 

If  the  cause  for  the  limited  denial  of 
participation  is  resolved  before  the 
expiration  of  the  12-month  period,  the 
ofGcial  who  imposed  the  sanction  may 
terminate  it. 

§24.1165    How  to  a  limited  denial  of 
participation  reported? 

When  a  limited  denial  of  participation 
has  been  made  final,  or  the  period  for 
requesting  a  conference  pursuant  to 
§  24.1130  has  expired  without  receipt  of 
such  a  request,  the  official  imposing  the 
limited  denial  of  participation  shall 
notify  the  Director  of  the  Compliance 
Division  in  the  Departmental 
Enforcement  Center  of  the  scope  of  the 
limited  denial  of  participation. 


DEPARTMENT  OF  JUSTICE 
28  CFR  Parts  67  and  83 
[OJP(OJPH306] 
RIN  1121— AA57 
ADDRESSES:  Please  address  all 
comments  regarding  this  interim  final 
rule  to  Linda  Fallowfield,  Attorney 
Advisor,  Office  of  the  General  Counsel, 
Office  of  Justice  Programs,  Department 
of  Justice,  810  7th  Street  NW., 
Washington,  DC  20531,  (202)  305-2534, 
e-mail  :fallowfi@ojp.  usdoj.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Fallowfield,  Attorney  Advisor, 
Office  of  the  General  Counsel,  Office  of 
Justice  Programs,  Department  of  Justice, 
810  7th  Street  NW.,  Washington,  DC 
20531,  (202)  305-2534,  e- 
mail:falIowfi@ojp.  usdoj.gov. 
SUPPLEMENTARY  INFORMATION: 

The  Department  of  Justice  (the 
Department)  is  publishing  this  interim 
final  rule  in  order  to  join  the  publication 
of  the  govemment-wide  common  rule 
on  debarment  and  suspension.  The 
Department  is  adopting  this  common 
rule  in  order  to  promote  consistency 
within  the  federal  government.  The 
conunon  rule  provides  uniform 
requirements  for  debarment  and 
suspension  by  Executive  branch 
agencies  to  protect  assistance,  loans, 
benefits  and  other  non-prociuement 


activities  from  waste,  firaud,  abuse  and 
poor  performance,  similar  to  the  system 
used  for  Federal  procurement  activities 
under  Subpart  a4  of  the  Federal 
Acquisition  Regulations  (FAR). 

Finally,  the  Department's  proposed 
rule  on  drug-free  workplace 
requirements  would  be  separated  fi-om 
the  proposed  rule  on  debarment  and 
suspension.  The  drug-free  workplace 
requirements  are  cmrently  located  in 
subpart  F  of  the  Debarment  and 
Suspension  Non-procurement  Common 
Rule.  Moving  those  requirements  to  a 
separate  part  would  allow  them  to 
appear  in  a  more  appropriate  location 
nearer  other  requirements  used 
predominantly  by  award  officials.  The 
requirements  for  maintaining  a  drug-fr«e 
workplace  thus  would  be  relocated  fi^m 
28  CFR  part  67  to  28  CFR  part  83,  and 
are  restated  in  plain  language  format. 

List  of  Sul^ects 

28  CFR  Part  67 

Administrative  practice  and 
procediue,  Government  contracts.  Grant 
programs.  Loan  programs.  Reporting 
and  recordkeeping  requirements. 
Technical  assistance.  Drug  abuse. 

28  CFR  Part  83 

Administrative  practice  and 
procediue,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  16,  2003. 
John  Aslicroft, 

Attorney  General. 

■  For  the  reasons  set  forth  in  the 
preamble,  28  CFR  chapter  I  is  amended 
as  follows: 

■  1 .  Part  67  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  67— GOVERNMENT-WIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

o6C> 

67.25     How  is  this  part  organized? 
67.50    How  is  this  part  written? 
67.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

67.100    What  does  this  part  do? 
67  105    Does  this  part  apply  to  me? 
67.110    What  is  the  purpose  of  the  non- 
procurement  debarment  and  suspension 

system? 
67.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
67.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
67.125    Does  an  exclusion  under  the  non- 

prociuement  system  affect  a  person's 


eligibility  for  Federal  procurement 
contracts? 

67.130    Does  an  exclusion  under  the  Federal 
procurement  system  affect  a  person's 
eligibility  to  participate  in  non- 
procurement  transactions? 

67.135    May  the  Department  of  Justice 
exclude  a  person  who  is  not  currently 
participating  in  a  non-procurement 
transaction? 

67.140    How  do  I  know  if  a  person  is 
excluded? 

67.145    Does  this  part  address  persons  who 
are  disqualified,  as  well  as  those  who  are 
excluded  from  non-procurement 
transactions? 

Subpart  B— Covered  Transactions 

67.200    What  is  a  covered  transaction? 
67.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
67.210    Which  non-procurement 

transactions  are  covered  transactions? 
67.215    Which  non-procurement 

transactions  are  not  covered 

transactions? 
67.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
67.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responsit>ilitles  of  Participants 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

67.300    What  must  I  do  before  I  enterinto 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
67.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
67.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
67.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
67.320    Must  I  verify  that  principals  of  my 

covered  transactions  eire  eligible  to 

participate? 
67.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
67.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Ti«- 
ParticipantB 

67.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Department  of 

Justice? 
67.340    U I  disclose  unfavorable  information 

required  under  §67.335,  will  I  be 

prevented  from  participating  in  the 

transaction? 
67.345    What  happens  if  I  foil  to  disclose  the 

information  required  under  §  67.335? 
67.350    What  must  1  do  if  I  leam  of  the 

information  required  under  §  67.335  after 

entering  into  a  covered  transaction  with 

the  Department  of  Justice? 
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Diadoring  Infoniutioii — Loww  Tier 
Paitkipants 

67.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

67.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §67.355? 

67.365    What  must  I  do  if  I  learn  of 

information  required  under  §  67.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— RMponsibilKies  of  Department 
of  Justice  Officialt  Regarding  Transactions 

67.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
67.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
67.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
67.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 
-    after  I  enter  into  a  covered  transaction? 
67.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
67.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
67.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
67.435    What  must  I  require  of  a  primary  tier 

participant? 
67.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
67.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
67.450    What  action  may  I  take  if  a  primary 
'tier  participant  fails  to  disclose  the 

information  required  under  §  67.335? 
67.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  67.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

.  67.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
67.505    Who  uses  the  EPLS? 
67.510    Who  maintains  the  EPLS? 
67.515    What  specific  information  is  on  the 

EPLS? 
67.520    Who  places  the  information  into  the 

EPLS? 
67.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
67.530    Where  can  I  find  the  EPLS? 


I  Principles  Relating  to 
Suepeneion  and  Deberment  Actions 

67.600    How  do  suspension  and  debarment 

actions  start? 
67.605    How  does  suspension  differ  firom 

debarment? 
67.610    What  procedures  does  the 

Department  of  Justice  use  in  suspension 

and  debarment  actions? 
67.615    How  does  the  Department  of  Justice 

notify  a  person  of  a  suspension  and 

debarmoit  action? 
67.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
67.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 


67.630    ;  i4ay  the  Department  of  Justice 

impi  te  the  conduct  of  one  person  to 

anot  ler? 
67.635    1  ulay  the  Department  of  Justice  settle 

a  det  arment  or  suspension  action? 
67.640    '.  Aay  a  settlement  include  a 

volustary  exclusion? 
67.645    t>o  other  Federal  agencies  know  if 

the  Ejepartment  of  Justice  agrees  to  a 

volu$tary  exclusion? 

Subpart 

67.700 

issue 
67.705 


cons:  der 


67.710 
67.715 


67.720 
67.725 

a 
67.730 

the 


I  i— Suspension 

'  Vhen  may  the  suspending  official 
a  suspension? 
'  Vhat  does  the  suspending  official 

in  issuing  a  suspension? 
'  Vhen  does  a  suspension  take  effect? 
'  Vhat  notice  does  the  suspending 
"  give  me  if  I  am  suspended? 
low  may  I  contest  a  suspension? 
1  low  much  time  do  I  have  to  contest 
sus  jension? 

'  Vhat  information  must  I  provide  to 
spending  official  if  I  contest  a 


offici  al 


si 


67.735 


suspi  insion? 


facts 
67.740 
67.745 
67.750 


or 
67.755 


susp(  Its 


1  Jnder  what  conditions  do  I  get  an 
addil  ional  opportunity  to  challenge  the 
3n  which  the  suspension  is  based? 
i  Lre  suspension  proceedings  formal? 
1  low  is  fact-finding  conducted? 
'  Vhat  does  the  suspending  official 
consi  der  in  deciding  whether  to  continue 
tei  minate  my  suspension? 
'  Vhen  will  I  know  whether  the 
ion  is  continued  or  terminated? 
67.760    1  low  long  may  my  suspension  last? 

Subpart  1 1 — Debarment 

67.800    What  are  the  causes  for  debarment? 
67.805     1  Vhat  notice  does  the  debarring 
;  offici  al  give  me  if  I  am  proposed  for 

deba  ment? 
67.810    ^  Vhen  does  a  debarment  take  effect? 
67.815    1  low  may  I  contest  a  proposed 

debai  ment? 
67.820    1  low  much  time  do  I  have  to  contest 

a  pro  }osed  debarment? 
67.825    What  information  must  I  provide  to 

the  d  ^barring  official  if  I  contest  a 

prop  ised  debarment? 
67.830    1  Jnder  what  conditions  do  I  get  an 

addil  ional  opportunity  to  challenge  the 

facts  m  which  a  proposed  debarment  is 

base<  ? 
67.835    .  Lre  debarment  proceedings  formal? 
67.840    1  low  is  fact-finding  conducted? 
67.845    '  Vhat  does  the  debarring  official 

consi  der  in  deciding  whether  to  debar 

me? 
67.850    '  Vhat  is  the  standard  of  proof  in  a 

deba  ment  action? 
67.855    '  Vho  has  the  burden  of  proof  in  a 

debai  ment  action? 
67.860    What  factors  may  influence  the 

debarring  official's  decision? 
67.865    ^ow  long  may  my  debarment  last? 
len  do  I  know  if  the  debarring 
debars  me? 
fay  task  the  debarring  official  to 
(sider  a  decision  to  debar  me? 
lat  factors  may  influence  the 

debarring  official  during 

reconsideration? 
67.885    May  the  debarring  official  extend  a 

debaj  ment? 


Subpart  I— OaflnHions 

67.900    Adequate  evidencer 
67.905    Affiliate. 
67.910    Agency. 
67.915    i^ent  or  representative. 
67.920    Civil  fudgment 
67.925    Conviction. 
67.930    Debarment 

67.935    Debarring  official.  * 

67.940    Disqualified. 
67.945    Excluded  or  exclusion. 
67.950    Excluded  Parties  List  System 
67.955    Indictment. 
67.960    Ineligible  or  ineligibility. 
67.965    Legal  proceedings. 
67.970    Non-procurement  transaction. 
67.975    Notice. 
67.980    Participant. 
67.985    Person. 

67.990    Preponderance  of  the  evidence. 
67.995    Principal. 
67.1000    Respondent. 
67.1005    State. 
67.1010    Suspending  official. 
67.1015     Suspension. 

67.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J— [Reserved] 

Authority:  E.0. 12549;  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968, 42 
U.S.C.  3711,  et  seq..  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  42 
U.S.C.  5601,  et  seq.,  Victims  of  Crime  Act  of 
1984,  42  U.S.C.  10601,  et  seq.;  18  U.S.C. 
4042;  18  U.S.C.  4351-4353;  E.O.  12549  (3 
CFR,  1986  Comp.  P.189). 

■  2 .  Part  67  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"the  Department  of  Justice"  is  added  in 
its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  Justice"  is  added  in  its 
place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Department  of  Justice 
debarring  official  or  designee"  is  added 
wherever  it  occurs. 

■  3.  Section  67.440  is  added  to  read  as 
follows: 

§67.440    What  method  do  I  use  to 
communicate  thoae  requirements  to 
participants? 

To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participants'  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  trainsactions. 

■  4.  Part  83  is  added  to  read  as  set  forth 

in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  83-GOVERNMENT-WIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (GRANTS) 

Subpart  A    Purpoerand  Coverage 

Sec. 
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83.100    What  does  this  part  do? 
83.105    Does  this  part  apply  to  me? 
83.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
83. 1 1 5    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirament*  for  Recipients 
Other  Than  Individuals 

83.200    What  must  I  do  to  comply  with  this 
part? 

83.205     What  must  I  include  in  my  drug-free 
workplace  statement? 

83.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

83.215    What  must  I  include  in  my  drug-free 
awareness  program? 

83.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

83.225     What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

83.230    How  and  when  must  I  identify 
workplaces? 

Sul>part  C— Requirements  for  Recipients 
Who  Are  Individuals 

83.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

83.301  [Reserved] 

Subpart  D— Responsibilities  of  Department 
of  Justice  Awarding  Officials 

83.400    What  are  my  responsibilities  as  a 
Department  of  Justice  awarding  official? 

Subpart  E— VIoiatlons  of  This  Part  and 
Consequences 

83.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
83.505    Hdw  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
83.510    What  acUons  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
83.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

83.605  Award. 

83.610  Controlled  substance. 

83.615  Ckjnviction. 

83.620  Cooperative  agreement. 

83.625  Criminal  drug  statute. 

83.630  Debarment. 

83.635  Drug-frve  workplace. 

83.640  Employee. 

83.645  Federal  agency  or  agency. 

83.650  Grant. 

83.655  Individual. 

83.660  Recipient. 

83.665  State. 

83.670  Suspension. 

Authoritjr:  Sec.  5151-5160  of  the  Drug-Free 
Workplace  Act  of  1988  (Pub.  L.  100-690, 
Title  V,  Subtitle  D;  41  U.S.C.  701  et  seq.]. 

■  5.  Part  83  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"the  Department  of  Justice"  is  added  in 
its  place  wherever  it  occurs. 


■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  Justice"  is  added  in  its 
place  wherever  it  occiu«. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Attorney  General  or 
designee"  is  added  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Attorney  General"  is  added  wherever  it 
occurs. 

■  6.  Section  83.510(c)  is  further  amended 
by  removing  "[CFR  citation  for  the 
Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"28  CFR  Part  67"  in  its  place. 

■  7.  Section  83.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
GFR  citation]"  and  adding  "28  GFR  Part 
70"  in  its  place. 


DEPARTMENT  OF  LABOR 
29  CFR  Part  94  and  98 
RIN  1291-AA33 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Saylor,  Director  Division  of 
Acquisition  Management  Services,  N- 
5425,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  693-7285, 
email  saylor-jeffrey@dol.gov. 

List  of  Subjects 

29  CFR  Part  94 

Administrative  practices  and 
procedures.  Drug  abuse.  Grant 
programs.  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  98 

Administrative  practices  and 
procedines.  Grant  programs,  Loan 
programs.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  14,  2003. 
Elaine  L.  Chao, 

Secretary  of  Labor. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Department  of  Labor 
amends  29  CFR  subtitle  A,  as  follows: 

■  1.  Part  94  is  added  to  read  as  set  forth 

in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  94— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUGhFREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

94.100    What  does  this  part  do? 
94.105    Does  this  part  apply  to  me? 
94.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
94. 1 1 5    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 


Subpart  B— Requirsmants  for  Rsdpiants 
Other  Than  bidlviduats 

94.200    What  must  I  do  to  comply  with  this 
part? 

94.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

94.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

94.215    What  must  I  include  in  my  drug-free 
awareness  program? 

94.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

94.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

94.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Reclplants 
Who  Ars  individuals 

94.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

94.301  [Reserved.] 

Subpart  0-Responsibllities  of  Department 
of  Labor  Awarding  Officials 

94.400    What  are  my  responsibilities  as  a 
Department  of  Labor  awarding  official? 

Subpart  E— VIoiatlons  of  This  Part  and 
Consequef>ces 

94.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
94.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
94.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
94.515    Is  there  any  provision  for  exceptions 

to  those  actions? 

Subpart  F— Definitions 

94.605  Award. 

94.610  Controlled  substance. 

94.615  Conviction. 

94.620  Cooperative  agreement. 

94.625  Criminal  drug  statute. 

94.630  Debarment. 

94.635  Drug-free  workplace. 

94.640  Employee. 

94.645  Federal  agencv  or  agency. 

94.650  Grant. 

94.655  Individual. 

94.660  Recipient. 

94.665  State. 

94.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

■  2.  Part  94  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Labor"  is  added  in  its 
place  wherever  it  occiu^. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  Labor"  is  added  in  its 
place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of  Labor  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

■  d.  "(Agency  head]"  is  removed  and 
"Secretary  of  Labor  or  designee"  is 
added  in  its  place  wherever  it  occurs. 


66602      Federal  Register /Vol.  68,  No.  228 


^Wednesday,  November  26,  2003 /Rule  and  Regulations 


■  3.  Section  94.510(c)  is  further  amended 
by  removing  "[CFR  citation  for  the 
Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"29  CFR  Part  98"  in  its  place. 

■  4.  Section  94.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "29  CFR  Part 
97"  in  its  place. 

■  5.  Part  98  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  98-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

98.25  '  How  is  this  part  organized? 
98.50    How  is  this  part  written? 
98.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— GMMral 

98.100    What  does  this  part  do? 
98.105    Does  this  part  apply  to  me? 
98. 1 10    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
98.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
98.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
98.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
98.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
98.135    May  the  U.S.  Department  of  Labor 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
98. 140    How  do  I  know  if  a  person  is 

excluded? 
98.145    Does  this  part  address  persons  who 

are  disquahfied,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B—Cov«rad  Transaetions 

98.200    What  is  a  covered  transaction? 
98.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
98.210    Which  nonprocurement  transactions 

are  covered  transactions? 
98.215    Which  nonprocurement  transactions- 
are  not  covered  transactions? 
98.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
98.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 


Subpart  9— Nasponsibilitiaa  of  Partielpanta 
Regantii^  Transactions 

Doing  Business  With  Other  Persons 

98.300    What  must  I  do  before  I  enter  into 

a  coi  ered  transaction  with  another 

persi  in  at  the  next  lower  tier? 
94.305    ',  Aay  I  enter  into  a  covered 

trana  action  with  an  excluded  or 

disqi  lalified  person? 
98.310    '  Vhat  must  I  do  if  a  Federal  agency 

exch  des  a  person  with  whom  I  am 

alrea  ly  doing  business  in  a  covered 

tram  action? 
98.315     ilay  I  use  the  services  of  an 

exch  ded  person  as  a  principal  under  a 

cove  •ed  transaction? 
98.320     *1ust  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
98.325      Vhat  happens  if  I  do  business  with 

an  ej  eluded  person  in  a  covered 

trans  action? 
98.330    '  Vhat  requirements  must  I  pass 

dowi  1  to  persons  at  lower  tiers  with 

whoi  a  I  intend  to  do  business? 

Disclosiu  ;  Information — Primary  Tier 
Participa  nts 

98.335      Vhat  information  must  I  provide 
befoi  B  entering  into  a  covered 
trana  action  with  the  Department  of 
Labo  r? 

98.340     f  I  disclose  imfavorable  information 
requ  red  under  §98.335,  will  I  be 
prev  snted  from  participating  in  the 
trans  action? 

98.345     Vhat  happens  if  I  fail  to  disclose  the 
infoi  nation  required  under  §  98.335? 

98.350     Vhat  must  I  do  if  I  learn  of  the 

infoi  mation  required  under  §  98.335  after 
entei  ing  into  a  covered  transaction  with 
the  I  '.S.  Department  of  Labor? 

Disclosiu  g  information — Lower  Tier 
Participa  nts 

98.355      Vhat  information  must  I  provide  to 
a  hif  der  tier  participant  before  entering 
_  into  i  covered  transaction  with  that 
parti  :ipant? 

98.360     Nhat  happens  if  I  fail  to  disclose  the 
infoi  mation  required  under  §  98.355? 

98.365      /Vhat  must  I  do  if  I  learn  of 

infoi  maticn  required  under  §  98.355  after 
ente;  ing  into  a  covered  transaction  with 
a  hiyier  tier  participant? 

Subpart  t>— Responsibilities  of  the 
Departm  »nt  of  Labor  Officials  Regarding 
Transact  Ions 

98.400     vlay  I  enter  into  a  transaction  with 

an  ei  eluded  or  disqualified  person? 
98.405     ^y  I  enter  into  a  covered 

trani  action  with  a  participant  if  a 

prim  ipal  of  the  transaction  is  excluded? 
98.410"    4ay  I  approve  a  participant's  use  of 

the  a  arvices  of  an  excluded  person? 
98.415     iVhat  must  I  do  if  a  Federal  agency 

excli  ides  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
98.420     ^ay  I  approve  a  transaction  with  an 

excli  ided  or  disqualified  person  at  a 

lowi  r  tier? 
98.425     IVhen  do  I  check  to  see  if  a  person 

is  e>  :luded  or  disqualified? 
98.430     ^ow  do  I  check  to  see  if  a  person  is 

excli  ided  or  disqualified? 


98.435    What  must  I  require  of  a  primary  tier 
participant? 

98.440    [Reserved] 

98.445    What  action  may  I  take  if  a  primary 
tier  participant  knowingly  does  business 
with  an  excluded  or  disqualified  person? 

98.450    What  action  may  I  take  if  a  primary 
tier  participant  foils  to  disclose  the 
information  required  under  §  98.335? 

98.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  98.355  to 
the  next  higher  tier? 

Subpart  E— Exchidad  Parties  Ust  System 

98.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
98.505    Who  uses  the  EPLS? 
98.510    Who  maintains  the  EPLS? 
98.515    What  specific  information  is  in  the 

EPLS? 
98.520    Who  places  the  information  into  the 

EPLS? 
98.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
98.530    Where  can  I  find  the  EPLS? 

Sut>part  F— Ganaral  Princlplas  Relating  to 
^sponsion  and  Oabarment  Actions 

98.600    How  do  suspension  and  debarment 

actions  start? 
98.605    How  does  suspension  differ  from 

debarment? 
98.610    What  procedures  does  the  U.S. 

Department  of  Labor  use  in  suspension 

and  debarment  actions? 
98.615    How  does  the  U.S.  Department  of 

Labor  notify  a  person  of  a  suspension 

and  debarment  action? 
98.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
98.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
98.630    May  the  U.S.  Department  of  Labor 

impute  the  conduct  of  one  person  to 

another? 
98.635    May  the  U.S.  Department  of  Labor 

settle  a  debarment  or  suspension  action? 
98.640    May  a  settlement  include  a 

voluntary  exclusion? 
98.645    Do  other  Federal  agencies  know  if 

the  U.S.  Department  of  Labor  agrees  to  a 

voluntary  exclusion? 

Subpart  G — Suspension 

98.700    When  may  the  suspending  official 

issue  a  suspension? 
98.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
98.710    When  does  a  suspension  take  effect? 
98.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
98.720    How  may  I  contest  a  suspension? 
98.725    How  much  time  do  I  have  to  contest 

a  suspension? 
98.730    What  inf6rmation  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
98.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
98.740    Are  suspension  proceedings  formal? 
98.745    How  is  fact-finding  conducted? 
98.750    What  does  the  suspending  official    : 

consider  in  deciding  whether  to.  continue 

or  terminate  my  suspension? 
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98.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
98.760    How  long  may  my  suspension  last? 

Subpart  H—Oabannant 

98.800    What  are  the  causes  for  debarment? 
98.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
98.810    When  does  a  debarment  take  effect? 
98.815    How  may  I  contest  a  proposed 

debarment? 
98.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
98.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
98.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
98.835    Are  debarment  proceedings  formal? 
98.840    How  is  fact-finding  conducted? 
98.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
98.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
98.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
98.860    What  factors  may  influence  the 

debarring  official's  decision? 
98.865     How  long  may  my  debarment  last? 
98.870    When  do  I  know  if  the  debarring 

official  debars  me? 
98.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
98.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
98.885     May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Oaflnitions 

98.900    Adequate  evidence. 
98.905    Affiliate. 
98.910    Agency. 
98.915    Agent  or  representative. 
98.920    Civil  judgment. 
98.925     Conviction. 
98.930    Debarment. 
98.935    Debarring  official. 
98.940    Disqualified. 
98.945    Excluded  or  exclusion. 
98.950    Excluded  Parties  List  System. 
98.955     Indictment. 
98.960    Ineligible  or  ineligibility. 
98.965    Legal  proceedings. 
98.970    Nonprocurement  transaction. 
98.975    Notice. 
98.98Q    Participant. 
98.985    Person. 

98.990    Preponderance  of  the  evidence. 
98.995    Principal. 
98.1000    Respondent. 
98.1005     State. 
98.1010    Suspending  official. 
98.1015    Suspension. 

98.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J— [Raaarvad] 

Appendix  to  Part  98 — Covered  Transactioiu 

Authority:  5  U.S.C.  301,  Pub.  L.  103-355, 
108  Stat  3327  (31  U.S.C.  6101  NOTE);  E.O. 
11738,  3  CFR.  1973  Comp,,  p.  799;  E.O. 


12549.  3  CFR,  1986  Comp.,  p.  189;  E.O. 
12689,  3  CFR,  1989  Comp.,  p.  235. 

■  6.  Part  98  is  further  amended  as 
follows: 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Labor"  is  added  in  its 
place  wherever  it  occurs. 

■  b.  "(Agency  adjective]"  is  removed  and 
"Department  of  Labor"  is  added  in  its 
place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of  Labor  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  Parts  1471  and  1472 

RIN  3076-AA08 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 

Lorber,  Director,  Labor-Management 
Cooperation  Program,  2100  K  St.,  NW., 
Washington,  DC  20427.  (202)  606-5444, 
e-mail:  jlorber@fmcs.gov. 

List  of  Subjects 

29  CFR  Part  1471 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs,  Loan  programs, 
Reporting  and  recordkeeping 
requirements, 

29  CFR  Part  1472 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  5,  2003. 
John  J.  Toner, 
ChiefofStaff. 

■  For  the  reason  stated  in  the  common 
preamble,  the  Federal  Mediation  and 
Conciliation  Service  amends  29  CFR 
chapter  XII,  as  follows: 

■  1.  Part  1471  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1471— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1471.25     How  is  this  part  organized? 
1471.50    How  is  this  part  written? 
1471.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1471.100    What  does  this  part  do? 
14  71 . 1 05    Does  this  part  apply  to  me? 
1471.110    What  is  the  purpose  of  the 

nonprociu«ment  debarment  and 

suspension  system? 
1471.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 


1471.120    May  we  grant  an  exception  to  let 
an  excluded  person  participate  in  a 
covered  transaction? 

1471.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 
eligibility  for  Federal  procurement 
contracts? 

1471.130    Does  exclusion  under  the  Federal 
procurement  system  affect  a  person's 
eligibility  to  participate  in 
nonprocurement  transactions? 

1471.135    May  FMCS  exclude  a  person  who 
is  not  currently  participating  in  a 
nonprocurement  transaction? 

1471.140    How  do  I  know  if  a  person  is 
excluded? 

1471.145    Does  this  part  address  persons 
who  are  disqualified,  as  well  as  those 
who  are  excluded  from  nonprocurement 
transactions? 

Subpart  B— Covered  Tranaactiona 

1471.200    What  is  a  covered  transaction? 
1471.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1471.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1471.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1471.220    Are  any  procjirement  contracts 

included  as  covered  transactions? 
1471.225    How  do  1  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Reaponalbilltiea  of  Partidpanta 
Regarding  Tranaactiona 

Doing  Business  With  Other  Persons 

1471.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1471.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1471.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1471.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 
~     covered  transaction? 
1471.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1471.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1471.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  wim 

whom  I  intend  to  do  business? 

Disdoaiiig  InfiDmutioo — Primary  Tier 
Participants 

1471.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  FMCS? 
1471.340    If  I  disclose  unfavorable 

information  required  under  §  1471.335,     - 

will  I  be  prevented  from  participating  in 

the  transaction? 
1471.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1471.335? 
1471.350    What  must  I  do  if  I  leam  of  the 

information  required  under  §  1471.335 
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after  entering  into  a  covered  transaction 
withFMCS? 

■XedoeiBg  bifDrmatioii-^Anver  Tier 
PwficqMBta 

1471.355    What  information  must  I  provide 
to  a  higber  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1471.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1471.355? 

1471.365    What  must  I  do  if  I  learn  of 
information  required  under  §  1471.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 


lOfFMCS 
Ofllcwls  BBjBfdiHQ  TmiMctlom 

1471.400 ,  May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1471.405    May  I  enter  into  a  covered 

transaction  with  a-participant  if  a 

principal  of  the  transaction  is  excluded? 
1471.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1471 .41 5    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  ifito  a  covered 

transaction? 
1471.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1471.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1471.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1471.435    What  must  I  require  of  a  primary 

tier  participant? 
1471.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1471.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1471 .450    What  action  may  I  take  if  a 
_  primary  tier  participant  fails  to  disclose 

the  information  required  imder 

§1471.335? 
1471.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1471.355  to 

the  next  higher  tier? 

Subpart  E— ExcHidad  PwtiM  Ust  System 

1471.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
1471.505    Who  uses  the  EPLS? 
1471.510    Who  maintains  the  EPLS? 
1471.515    What  specific  information  Is  in 

the  EPLS? 
1471.520    Who  places  the  information  into 

the  EPLS? 
1471.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
1471.530    Where  can  I  find  the  EPLS? 


■faiGipiss  HMmmg  lo 
■na  iMiMniwni  Acuons 

1471.600    How  do  suspension  and 

debumoit  actions  start? 
1471.605    How  does  suspension  differ  from 

debument? 
1471. Old    What  procedures  dois  FMCS  use 

in  suspension  and  debarment  actions? 


1471.615    How  does  FMCS  notify  a  person 

of  a  I  uspension  and  debarment  action? 
1471.6201    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1471.6251    What  is  the  scope  of  a  suspension 

or  determent  action? 
1471.630<   May  FMCS  impute  the  conduct  of 

one  f  erson  to  another? 
1471.635J   May  FMCS  settle  a  debarment  or 

suspension  action? 
1471.6401   May  a  settlement  include  a 

voluntary  exclusion? 
1471.6451   Do  other  Federal  agencies  know  if 

FMC^  agrees  to  a  voluntary  exclusion? 

Subpart  ft — Suspension 

1471.7001   When  may  the  suspending  official 

issua  a  suspension? 
1 47 1 .  705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1471.710:  When  does  a  suspension  take 

effeci? 
1471.715]   What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1471.720    How  may  I  contest  a  suspension? 
1471.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1471.7301    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1471.735    Under  what  conditions  do  I  get  an 

addiiional  opportunity  to  challenge  the 

factslon  which  the  suspension  is  based? 
1471.74a    Are  suspension  proceedings 

foi 
1471. 745J   How  is  fact-finding  conducted? 
1471. 750l    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue. 

or  tetminate  my  suspension? 
1471.755J   When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1471.7601   How  long  may  my  suspension 

last? 

Subpart  ll — Debarment 

1471.800    What  are  the  causes  for 

debarment? 
1471.805^   What  notice  does  the  debarring 

offic  al  give  me  if  I  am  proposed  for 

deba  ment? 
1471.810    When  does  a  debarment  take 

effeo? 
1471.815    How  may  I  contest  a  proposed 

deba  ment? 
1471.820    How  much  time  do  I  have  to 

conti  ist  a  proposed  debarment? 
1471.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1471. 830j   Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

factsjon  which  the  proposed  debarment 
ked? 
Are  debarment  proceedings 

How  is  fact-finding  conducted? 
What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me?  I 
1471 .8501    What  is  the  standard  of  proof  in 

a  debarment  action? 
1471.855    Who  has  the  burden  of  proof  in  a 

debahnent  action? 
1471. 88G    What  factors  may  influence  the 

deba  rring  official's  decision? 


1471.865 
last? 


How  long  may  my  debarment 


1471.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1471.875    May  I  aak  the  ddwrring  official  to 

reconsider  a  decision  to  debar  me? 
1471.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1471.885    May  the  debarring  official  extend 

a  debannant? 

Subpart  I— Dillnltlons 

1471.900    Adequate  evidence. 


1471.905 

Affiliate. 

1471.910 

Agency. 

1471.915 

Agent  or  representative. 

1471.920 

Qvil  judgment 

1471.925 

Conviction. 

1471.930 

Debarment. 

1471.935 

Debarring  official. 

1471.940 

Disqualified. 
Excluded  or  exclusion. 

1471.945 

1471.950 

Excluded  Parties  List  System. 

1471.955 

Indictment. 

1471.960 

Ineligible  or  ineligibility. 
Legal  proceedings. 

1471.965 

1471.970 

Nonprocurement  transaction. 

1471.975 

Notice. 

1471.980 

Participant. 

1471.985 

Person. 

1471.990 

Preponderance  of  the  evidence 

1471.995 

Principal. 

1471.1000 

Respondent. 

1471.1005 

SUte.                                      1, 

1471.1010 

Suspending  official. 

1471.1015 

Suspension. 

1471.1020 

Voluntary  exclusion  or 

voluntarily  excluded 

Subpart  J— [RsMrvMf] 

Appendix  to  Part  1471^-Covered 

Transactions 

Authority:  E.0. 12549  ,3  CFR  1986  Comp., 
p.  189;  E.0. 12698,  3  CFR  1989  Comp.,  p. 
235;  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  29  U.S.C.  175a. 

■  2.  Part  1471  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Federal  Mediation  and  Conciliation 
Service"  is  added  in  its  place  wherever 
it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"FMCS"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Agency  Director"  is 
added  in  its  place  wherever  it  occturs. 

■  3.  Section  1471.440  is  added  to  read  as 
follows: 

f  1471.440   wriMinMilioddolusato  - 
communicato  thoee  requlremente  to 
paiticipante? 

To  communicate  the  requirement  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

■  4.  Part  1472  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 
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PART  1472-OOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANaAL       ^ 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1472 . 1 00    What  does  this  part  do? 
1472.105    Does  this  part  apply  to  me? 
1472.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1472.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipiento 
Other  Than  IndivMuals 

1472.200    What  must  I  do  to  comply  with 
this  part? 

1472.205    What  must  I  include  in  my  drug.- 
free  workplace  statement? 

1472.210    To  v/hom  must  I  distribute  my 
drug-free  workplace  statement? 

1472.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1472.220    By  when  must  I  publish  my  drug- 
fr^e  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1472.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1472.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

1472.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1472.301  [Reserved] 

Subpart  D— flesponsibilities  of  FMCS 
Awarding  Officials 

1472.400    What  are  my  responsibilities  as  an 
FMCS  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1472.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1472.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1472.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1472.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Dennitions 


1472.605  Award. 

1472.610  Controlled  substance. 

1472.615  Conviction. 

1472.620  Cooperative  agreement. 

1472.625  Criminal  drug  statute. 

1472.630  Debarment. 

1472.635  Drug-free  workplace. 

1472.640  Employee. 

1472.645  Federal  agency  or  agency. 

1472.650  Grant. 

1472.655  Individual. 

1472.660  Recipient. 

1472.665  State. 

1472.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq. 


■  5.  Part  1472  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Federal  Mediation  and  Conciliation 
Service"  is  added  in  its  place  wherever 
it  occm^. 

■  b.  "[Agency  adjective]"  is  removed  and 
"FMCS"  is  added  in  its  place  wherever 
it  occiu-s. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Agency  Director"  is 
added  in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Agency  Director"  is  added  in  its  place 
wherever  it  occiu's. 

■  6.  Section  1472.510  (c)  is  furthet 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]  and  adding 
"29  CFR  Part  1471"  in  its  place. 

■  7.  Section  1472.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "29  CFR  Part 
1470"  in  its  place. 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Parts  19  and  20 
RIN  1S05-AA86 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Lee,  Office  of  the  Deputy  Chief 
Financial  Officer,  1500  Pennsylvania 
Avenue,  NW.,  Attention:  Room  6212. 
Metropolitan  Square.  Washington,  DC 
20220,  (202)  622-0808, 
Brian  .Lee@do.  trexis.gov. 
ADDRESSES:  Written  comments  should 
be  sent  to  Brian  Lee,  Office  of  the 
Deputy  Chief  Financial  Officer, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Attn: 
Metropolitan  Square  Room  6212, 
Washington,  DC  20220.  Comments  may 
also  be  sent  by  electronic  mail  to  Brian 
Lee@do.  treas.gov. 

Comments  should  discuss  the  extent 
to  which  it  may  be  appropriate  to 
amend  the  interim  final  rule  to  inflect 
programs  and  matters  that  may  be 
unique  to  the  Department  of  the 
Treasury.  Comments  on  matters  that 
have  been  raised  in  connection  with  the 
prior  common  notice  of  proposed 
rulemaking  and  that  are  discussed 
elsewhere  in  the  common  preamble  to 
this  rule  will  not  be  considered. 

List  of  Subjects 

31  CFR  Part  19 

Administrative  practice  and 
procedure,  Debarment  and  suspension, 
Government  contracts,  Grant  programs, 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 


31  CFR  Part  20 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  31,  2003. 
Bany  K.  Hudson, 

Deputy  Chief  Financial  Officer. 

■  For  the  reasons  stated  in  the  preamble, 
the  Department  of  the  Treasury  amends 
31  CFR  chapter  I  as  follows: 

■  1.  Part  19  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  19— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec.       - 

19.25    How  is  this  part  organized? 
19.50    How  is  this  part  written? 
19.75    Do  terms  in  this  part  iiave  special 
meanings? 

Subpart  A— General 

19.100    What  does  this  part  do? 
19.105    Does  this  part  apply  to  me? 
19.110    What  is  the  purpose  of  the 

Donprocurement  debarment  and 

suspension  system? 
19.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
19.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
19.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
19.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibihty  to  participate  in 

nonprocurement  transactions? 
19.135    May  the  Department  of  the  Treasury 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
19.140    How  do  I  know  if  a  person  is 

excluded? 
19.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactiona 

19.200    What  is  a  covered  transaction? 
19.205    Why  is  it  important  to  know  if  a 

particidar  transaction  is  a  covered 

transaction? 
19.210    Which  nonprocurement  transactions 

are  covered  transactions? 
19.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
19.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
19.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 
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SubpvtC— RMpdMiMIMMOfPvticipafits     19.435 


Transections 


M^hat  must  I  require  of  a  primary  tier 


Doing  BnniMai  With  Other  Penens 

19.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
19.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
19.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
19.315    May  I  use  the  services  of  an 

eKchided  person  as  a  principal  under  a 
-covered  transaction? 
19.320    Must  I  verify  that  princip>als  of  my 

covered  transactions  are  eligible  to 

participate? 
19.325    What  happens  if  I  do  business  with 

an  excluded  p«son  in  a  covered 

transaction? 
19.330    What  requirements  must  I  pass 

doiwn  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

DifldoBiiig  Information — Primary  Tier 
Participants 

19.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of  the 
Treasury? 

19.340    If  I  disclose  unfavorable  information 
required  under  §  19.335,  will  I  be 
prevented  firom  participating  in  the 
transaction? 

19.345    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  19.335? 

19.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  19.335  after 
entering  into  a  covered  transaction  with 
the  E)epartment  of  the  Treasury? 

Disclosing  Information — ^Lower  Tier 
Participants 

19.355    What  Information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

19.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  19.355? 

19-365    What  must  I  do  if  I  learn  of 

information  required  under  §  19.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Assponsitiilities  of  Department 
ol  the  Treasury  Officials  Regerding 
Transactions 

19.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
19.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
19.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
19.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
19.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
19.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
19.430    How  do  I'check  to  see  if  a  person  is 

excluded  or  disqualified? 


partj  cipant? 
19.440     /Vhat  method  do  I  use  to 

com]  nunicate  those  requirements  to 

partcipants? 
19.445    Vvhat  action  may  I  take  if  a  primary 

tier  ]  larticipant  knowingly  does  business 

with  an  excluded  or  disqualified  i>erson? 
19.450     /Vhat  action  may  I  take  if  a  primary 

tier  ]  larticipant  fails  to  disclose  the 

infoi  [nation  required  under  §  19.335? 
19.455    What  may  I  do  if  a  lower  tier 

partibipant  fails  to  disclose  the 

info^ation  required  under  §  19.355  to 

the  ilext  higher  tier? 


Sulipsrt 

19.500 


Parti  3S 


E — Excluded  Parties  Ust  Sysism 

A'hat  is  the  purpose  of  the  Excluded 

List  System  (EPLS)? 
Nho  uses  the  EPLS? 
ATho  maintains  the  EPLS? 
A^hat  specific  information  is  in  the 


19.505 
19.510 
19.515 

EPLJ? 
19.520     Nho  places  the  information  into  the 

EPL$? 
19.525 

aboi^  j 
19.530 


/Vhom  do  I  ask  if  I  have  questions 
a  person  in  the  EPLS? 
iVhere  can  I  find  the  EPLS? 


Sul)part  F— General  Principles  Relating  to 
Suspension  and  DetMrment  Actions 

19.600    How  do  suspension  and  debarment 

acti(Sis  start? 
19.605    How  does  suspension  differ  fit>m 

debarment? 
19.610    What  procediu^s  does  the 

Department  of  the  Treasury  use  in 

susp  msion  and  debarment  actions? 
19.615     -low  does  the  Department  of  the 

Trea  iury  notify  a  person  of  a  suspension 

and  lebarment  action? 
19.620     Do  Federal  agencies  coordinate 

susp  msion  and  debarment  actions? 
19.625     AThat  is  the  scope  of  a  suspension  or 

deba  rment  action? 
19.630     ^ay  the  Department  of  the  Treasury 

impi  ite  the  conduct  of  one  person  to 

anot  ler? 
19.635     ^ay  the  Department  of  the  Treasury 

settli  I  a  debarment  or  suspension  action? 
19.640     ^ay  a  settlement  include  a 

volu  itary  exclusion? 
19.645     Do  other  Federal  agencies  know  if 

the  I  lepartment  of  the  Treasury  agrees  to 

a  vo  untary  exclusion? 

Subpart  G — Suspension 

19.700    When  may  the  suspending  official 

issua  a  suspension? 
19.705    What  does  the  suspending  official 

consder  in  issuing  a  suspension? 
19.710    When  does  a  suspension  take  effect? 
19.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
19.720    iiow  may  I  contest  a  suspension? 
1 9.725    How  much  time  do  I  have  to  contest 

a  suspension? 
19.730    |/Vhat  information  must  I  provide  to 

the  Suspending  official  if  I  contest  a 
^  suspension? 
19.735    tinder  what  conditions  do  1  get  an 

addi  donal  opportunity  to  challenge  the 

fact!  on  which  the  suspension  is  based? 
19.740     ^re  suspension  proceedings  formal? 
19.745     How  is  fact-finding  conducted? 


19.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

19.755    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

19.760    How  long  may  my  suspension  last? 

Sulipert  II    Debcwment 

19.800    What  are  the  causes  for  debarment? 
19.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
19.810    When  does  a  debarment  take  effect? 
19.815    How  may  I  contest  a  proposed 

debarment? 
19.820    How  much  time  do  I  have  to  contest 

a  proposed-debarment? 
19.825    What  information  must  1  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
19.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
19.835    Are  debarment  proceedings  formal? 
19.840    How  is  fact-finding  conducted? 
19.845    What  does  the  debarring  official 

consider  in  deciding  vt^iether  to  debar 

me? 
19.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
19.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
19.860    What  fectors  may  influence  the 

debarring  official's  decision? 
19.865    How  long  may  my  debarment  last? 
1 9.870    When  do  I  know  if  the  debarring 

official  debars  me? 
19.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
19.880    What  factors  may  influence  the 

debarring  official  during 

reconsi  deration? 
19.885    May  the  debarring  official  extend  a 

debarment? 


Subpart  l-OeflnHions 

19.900 

Adequate  evidence. 

19.905 

Affiliate. 

19.910 

Agency. 

19.915 

Agent  or  representative. 

19.920 

Civil  judgment. 

19.925 

Conviction.                       = 

19.930 

Debarment. 

19.935 

Debarring  official. 

19.940 

Disqualified. 

19.945 

Excluded  or  exclusion. 

19.950 

Excluded  Parties  List  System. 

19.955 

Indictment. 

19.960 

Ineligible  or  ineligibility. 

19.965 

Legal  proceedings. 

19.970 

Nonprocurement  transaction. 

19.975 

Notice. 

19.980 

Participant. 

19.985 

Person. 

19.990 

Preponderance  of  the  evidence. 

19.995 

Principal. 

19.1000 

Respondent. 

19.1005 

State. 

19.1010 

Suspending  official. 

19.1015 

Suspension. 

19.1020 

Volimtary  exclusion  or  volimtarily 

excluded.     >« 
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Subpart  J— [Reservwd] 

Appendix  to  Part  19— Covered  Transactioiis 

Authority:  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.O.  11738 
(3  CFR,  1973  Comp.,  p.  799);  E.O.  12549  (3 
CFR,  1986  Comp.,  p.  189);  E.O.  12689  (3  CFR, 
1989  Comp.,  p.  235).?? 

■  2.  Part  19  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noxm]"  is  removed  and 
"Department  of  the  Treasury"  is  added 
in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  the  Treasury"  is  added 
in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of  the  Treasury" 
is  added  in  its  place  wherever  it  occurs. 

■  3.  Section  19.440  is  added  to  read  as 
follows: 

§19.440    What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  co'mmimicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participants'  compliance  wath  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

■  4.  Part  20  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  20— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

20.100    What  does  this  part  do? 
20.105    Does  this  part  apply  to  me? 
20.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
20. 1 15    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  individuais 

20.200    What  must  I  do  to  comply  with  this 
part? 

20.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

20.210    To  whom  must  I  distribute  my  drug- 
fi«e  workplace  statement? 

20.215    What  must  I  include  in  my  drug-&«e 
awareness  program? 

20.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

20.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

20.230    How  and  when  must  I  identify 
workplaces? 


Subpart  C— Requirements  for  Recipients 
Who  Are  individuais 

20.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

20.301  [Reserved] 

Subpart  D— Responsibilities  of  Department 
of  the  Treasury  Awarding  Officlais 

20.400    What  are  my  responsibilities  as  an 
Department  of  the  Treasury  awarding 
official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

20.500    How  are  violations  of  this  part 
determined  for  recipients  other  than 
individuals? 

20.505    How  are  violations  of  this  part 
•  determined  for  recipients  who  are 
individuals? 

20.510    What  actions  will  the  Federal 
Government  take  against  a  recipient 
determined  to  have  violated  this  part? 

20.515    Are  there  any  exceptions  to  those 
actions? 

Subpart  F— Definitions 

20.605  Award. 

20.610  Controlled  substance. 

20.615  Conviction. 

20.620  Cooperative  agreement. 

20.625  Criminal  dnig  statute. 

20.630  Debarment. 

20.635  Drug-free  workplace. 

20.640  Employee. 

20.645  Federal  agency  or  agency. 

20.650  Grant. 

20.655  Individual. 

20.660  Recipient. 

20.665  State. 

20.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq. 

■  5.  Part  20  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  the  Treasury"  is  added 
in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  the  Treasury"  is  added 
in  its  place  wherever  it  occurs. 

■  c.  "  [Agency  head  or  designee]  "is 
removed  and  "Secretary  of  the  Treasury" 
is  added  in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Secretary  of  the  Treasury"  is  added  in 
its  place  wherever  it  occius. 

■  6.  Section  20.510(c)  is  further  amended 
by  removing  "[CFR  citation  for  the 
Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"22  CFR  Part  19"  in  its  place. 

■  7.  Section  20.605  is  further  amended 
by  removing  and  reserving  paragraph 
{a)(2). 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  25  and  26 

RIN  0790-AG86 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Herbst.  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Science  and 
Technology),  3080  Defense  Pentagon. 
Washington,  DC  20301-3080., 
telephone:  (703)  696-0372. 

ListofSubiects 

32  CFR  Part  25 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements 

32  CFR  Part  26 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements 

Approved:  July  31,  2003. 
Patricia  L.  Toppings,  * 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

■  Accordingly,  as  set  forth  in  the 
common  preamble,  32  CFR  chapter  I, 
subchapter  C  is  amended  as  follows: 

■  1.  Part  25  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  25— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

25.25    How  is  this  part  organized? 
25.50    How  is  this  part  written? 
25.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General  25.100  What  does  this 
part  do? 

25.105    Does  this  part  apply  to  me? 
25.1 10    What  is  the  purpose  of  the 

nonprocurement  del>arment  and 

suspension  system? 
25.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
25.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
25.125    Does  an  exclusion  imder  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
25.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  peraon's 

eligibihty  to  participate  in 

nonprocurement  transactions? 
25.135    May  the  DOD  Component  exclude  a 

person  who  is  not  currently  partidpatiiig 

in  a  nonprocurement  transaction? 
25.140    How  do  I  know  if  a  person  is 

excluded? 
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25.145    Does  this  part  address  persons  who 
are  disqualified,  as  well  as  those  who  are 
excluded  firom  nonprocurement 
transactions? 

Subpart  B—Covarad  Transaction* 

25.200    What  is  a  covered  transaction? 
25.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
25.210    Which  nonprocurement  transactions 

are  covered  transactions? 
25.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
25.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
25.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— ftesponsibimias  of  Partlctpants 
Ragardhng  Transactions 

Doing  Busiiiess  With  Other  Persons 

25.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
25.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
25.310    What  must  I  do^if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
25.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
25.320     Must  I  verify  that  principals  of  my 

covered  transactions  are  e^gible  to 

participate? 
25.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
25.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

25.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  DOD  Component? 

25.340    If  I  disclose  unfavorable  information 
required  under  §  25.335,  will  I  be 
prevented  from  participating  in  the 
transaction? 

25.345    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  25.335? 

25.350    What  must  I  do  if  I  learn  of  the 

information  required  imder  §  25.335  after 
entering  into  a  covered  transaction  with 
the  DOD  Component? 

DisdoaiBg  Infbrmation-^Lower  Tier 
Partidpanta 

25.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

25.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  25.355? 

25.365    What  must  I  do  if  I  learn  of 

information  required  under  §  25.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 


Subpart  D— Raaponsibilitias  of  DOD 
Compoifant  Officials  Regarding 
Transadiona 

25.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

25.405    May  I  enter  into  a  covered 
tran  laction  with  a  participant  if  a 
prin  npal  of  the  transaction  is  excluded? 

25.415    What  must  I  do  if  a  Federal  agency 
excludes  the  pauticipant  or  a  principal 
afteil  I  enter  into  a  covered  transaction? 

25.420    May  I  approve  a  transaction  with  an 
excliided  or  disqualified  person  at  a 
low(  T  tier? 

25.425     When  do  I  check  to  see  if  a  person 


25.430 


is  631  eluded  or  disqualified? 


Hlow  do  I  check  to  see  if  a  person  is 


25.505 
25.510 
25.515 

25.520 
EPL$? 


25.525 

ab 

25.530 


aboi  t 


Subpart 


excl  ided  or  disqualified? 
25.435     What  must  I  require  of  a  primary  tier 

part  cipant? 
25.440     What  method  do  I  use  to 

compiunicate  those  requirements  to 

participants? 
25.445     What  action  may  I  take  if  a  primary 

tier  )articipant  knowingly  does  business 

witl  an  excluded  or  disqualified  person? 
25.450     What  action  may  I  take  if  a  primary 

tier  larticipant  fails  to  disclose  the 

info  mation  required  under  §  25.335? 
25.455     What  may  I  do  if  a  lower  tier 

part  cipant  foils  to  disclose  the 

infoi  mation  required  under  §  25.355  to 

the  1  lext  higher  tier? 


Subpart  E— Excluded  Parties  List  System 

25.500     What  is  the  purpose  of  the  Excluded 
Part  es  List  System  (EPLS)? 
Who  uses  the  EPLS? 
Who  maintains  the  EPLS? 
What  specific  information  is  in  the 


Who  places  the  information  into  the 


Whom  do  I  ask  if  I  have  questions 

a  person  in  the  EPLS? 
Where  can  I  find  the  EPLS? 


IF— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

25.600    How  do  suspension  and  debarment 

actions  start? 
25.605    How  does  suspension  differ  fi'om 

debs  rment? 
25.610     What  procedures  does  the  DOD  - 

Cora  ponent  use  in  suspension  and 

debj  rment  actions? 
25.615     How  does  the  DOD  Component 

noti:  y  a  person  of  a  suspension  and 

debj  rment  action? 
25.620     Oo  Federal  agencies  coordinate 

susp  ension  and  debarment  actions? 
25.625     What  is  the  scope  of  a  suspension  or 

debi  rment  action? 
25.630     May  the  DOD  Component  impute 

the  ( onduct  of  one  person  to  another? 
25.635     May  the  DOD  Component  settle  a- 

debs  rment  or  suspension  action? 
25.640     May  a  settlement  include  a 

volu  Qtary  exclusion? 
25.645     Do  other  Federal  agencies  know  if 

the  :  X3D  Component  agrees  to  a 

volu  ntary  exclusion? 

Subpart  B— Suapension 

25.700    When  may  the  suspending  official 
issu  I  a  suspension? 


25.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
25.710    When  does  a  suspension  take  efEect? 
25.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
25.720    How  may  I  contest  a  suspension? 
25.725    How  much  time  do  I  have  to  contest 

a  suspension? 
25.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
25.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
25.740    Are  suspension  proceedings  formal? 
25.745    How  is  feet-finding  conducted? 
25.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
25.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
25.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

25.800    What  are  the  causes  for  debarment? 
25.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
25.810    When  does  a  debarment  take  effect? 
25.815    How  may  I  contest  a  proposed 

debarment? 
25.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
25.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
25.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based?  , 

25.835     Are  debarment  proceedings  formal? 
25.840    How  is  fact-finding  conducted? 
25.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me?  ' 

25.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
25.855    Who  has  the  burden  of  proof  in  a  ■ 

debarment  action? 
25.860    What  factors  may  influence  the 

debarring  official's  decision? 
25.865    How  long  may  my  debarment  last? 
25.870    When  do  I  know  if  the  debarring 

official  debeirs  me? 
25.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
25.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
25.885    May  the  debarting  official  extend  a 

debarment? 

Subpart  I— Definitions 

25.900  Adequate  evidence. 

25.905  Affiliate. 

25.910  Agency. 

25.915  Agent  or  representative. 

25.920  Civil  judgment. 

25.925  Conviction. 

25.930  Debarment 

25.935  Debarring  official. 

25.940  Disqualified. 

25.942  DOD  Component. 

25.945  Excluded  or  exclusion. 

25.950  Excluded  Parties  List  System. 

25.955  Indictment 
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25.960    Ineligible  or  ineligibility. 
25.965    Legal  proceedings. 
25.970    Nonprocurement  transaction. 
25.975    Notice. 
25.980    Participant. 
25.985    Person. 

25.990    Preponderance  of  the  evidence. 
25.995    Principal. 
25.1000    Respondent 
25.1005    SUte. 
25.1010    Suspending  official. 
25.1015    Suspension. 

25.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J— {ReaervMQ 

Appendix  to  Part  25— Covered  Transactions 

Authority:  E.0. 12549,  3  CFR  1986  Comp., 
p.l89;  E.0. 12689  ,  3  CFR  1989  Comp.,  p.235; 
sec.  2455.  Pub.  L.  103-355,  108  Stat.  3327  (31 
U.S.C.  6101  note). 

■  2.  Part  25  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"DOD  Component"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"DOD  Component"  is  added  in  its  place 
wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Head  of  the  DOD 
Component  or  his  or  her  designee"  is 
added  in  its  place  wherever  it  occurs. 

■  3.  Section  25.440  is  added  to  read  as 
follows: 

§25.440    What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  Uie 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

■  4.  Section  25.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§25.935    DeiMinIng  official. 

***** 

Cb)  DOD  Components'  debarring 
officials  for  nonprocurement 
transactions  are  the  same  officials 
identified  in  48  CFR  part  209,  subpart 
209.4  as  debarring  officials  for 
procurement  contracts. 

■  5.  Section  25.942  is  added  to  read  as 
follows: 

§25.942    DODComponant 

DOD  Component  means  the  Office  of 
the  Secretary  of  Defense,  a  Military 
Department,  a  Defense  Agency,  or  the 
Office  of  Economic  Adjustment. 

■  6.  Section  25.1010  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
follows: 


§25.1010    Suspending  officiaL 

***** 

(b)  DOD  Components'  suspending 
officials  for  nonprocurement 
transactions  are  the  same  officials 
identffied  in  48  CFR  part,  subpart  209.4 
as  suspending  officials  for  procurement 
contracts. 

■  7.  Part  26  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  26— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpoae  and  Coverage 

Sec. 

26.100    What  does  this  part  do? 

26.105    Does  this  part  apply  to  me? 

26. 1 10    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
26.115    Does  this  part  affect  tixe  Federal 

contracts  that  I  receive? 

Subpart  B— Requiremento  for  Recipients 
Other  Ttian  Indhriduals 

26.200    What  must  I  do  to  comply  with  this 
part? 

26.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

26.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

26.215    What  must  I  include  in  my  drug-fr«e 
awareness  program? 

26.220    By  when  must  I  publish  my  drug- 
tee  workplace  statement  and  establish 
my  drug-free  awareness  program? 

26.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

26.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requiremento  for  Recipiento 
Who  Are  Individuals 

26.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

26.301  [Reserved] 

Subpart  D— Responsibilities  of  DOD 
Component  Awarding  Officials 

26.400    What  are  my  responsibilities  as  a 
DOD  Component  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

26.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
26.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
26.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
26.515    Are  there  any  exceptions  to  diose 

actions? 

Subpart  F— Definitions 

26.605    Award 

26.610    Controlled  substance. 

26.615     Conviction. 

26.620    Cooperative  agreement. 


26.625 
26.630 
26.632 
26.635 
26.640 
26.645 
26.650 
26.655 
26.660 
26.665 
26.670 


Criminal  drug  statute. 

Debarment. 

DOD  Component. 

Drug-fr«e  workplace. 

Employee. 

Federal  agency  or  agency. 

Grant. 

Individual. 

Recipient 

State. 

Suspension. 

Aotliority:  41U.S.C.701,  et  seq. 


■  8.  Part  26  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noim]"  is  removed  and 
"DOD  Component"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjectivej"  is  removed  and 
"DOD  Component"  is  added  in  its  place 
wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Head  of  the  DOD 
Component  or  his  or  her  designee"  is 
added  in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Defense  or  Secretary  of  a 
Military  Department"  is  added  in  its 
place  wherever  it  occtus. 

■  9.  Section  26.510(c)  is  further  amended 
by  removing  "[CFR  citation  for  the 
Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"32  CFR  Part  25"  in  its  place. 

■  10.  Section  26.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "32  CFR  part 
33"  in  its  place. 

■  11.  Section  26.632  is  added  to  read  as 
follows: 

§26.632    DOD  Component 

DOD  Component  means  the  Office  of 
the  Secretary  of  Defense,  a  Military 
Department,  a  Defense  Agency,  or  the 
Office  of  Economic  Adjustment. 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  84, 85. 668,  and  682 

RiN1890-AA07 

FOR  RIRTHER  iNPORMATION  COffTACT: 
Peter  Wathen-Dimn,  Office  of  the 
General  Coimsel,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  6E211,  Washington,  DC  20202- 
2243.  Telephone:  202-401-6700  or  via 
e-mail:  Peter.Wathen-Dunn@ed.gov.  If 
you  use  a  teleconuniuucations  device 
for  the  deaf  (TDD),  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 
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SUPPlCMENTAflY  MTORMATION:  The 
Department  of  Education  (ED)  did  not 
receive  any  comments  on  its  adoption  of 
the  common  rule.  We  adopt  as  the  final 
suspension  and  debarment  regulation  of 
ED  the  common  rule  as  proposed  by  ED 
in  its  notice  of  proposed  rulemaking 
(NPRM)  (January  23,  2002  (67  FR  3326- 
333)). 

Generally,  in  the  NPRM  ED  made 
changes  and  additions  to  the  common 
rule  to  ensure  that  ED's  programs  under 
Tide  IV  of  the  Higher  Education  Act  of 
IS^S,  as  amended  (HEA),  were 
protected  as  they  have  been  in  the  past 
under  ED's  adoption  of  the  original 
common  rule.  See  the  NPRM  at  67  FR 
3326  for  a  complete  description  of  the 
ED  changes  to  the  Common  Rule.  The 
Secretary  also  chose  to  adopt  the 
common  rule  so  that  procvirement 
transactions  below  a  nonprocurement 
transaction  are  covered  under  ED 
programs  at  any  tier  if  the  transaction 
equals  or  exceeds  $25,000  or  requires 
consent  of  the  Department.  The 
Secretary  has  also  clarified  some  of  the 
common  rule  definitions  in  the  context 
of  the  HEA. 

Because  this  final  rule  reorganizes 
part  85  of  title  34  of  the  Code  of  Federal 
Regulations  (CFR),  some  of  the  cross 
references  to  this  part  in  parts  668  and 
682  of  the  CFR  are  obsolete.  Therefore, 
the  Secretary  makes  conforming 
amendments  to  parts  668  and  682  of  the 
CFR  so  they  refer  to  the  proper 
provisions  in  part  85. 
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You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
leaslation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee.  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  ofBdal  version  of  this  document 
is  the  documenl  published  in  the  Federal 
Registar.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  CFR 
is  available  on  GPO  Access  at:  http:// 
www.gpoaccess.gov/nara/index.html  (Catalog 
of  Federal  Domestic  Assistance  Number 
84.032  Federal  Family  Education  Loan 
Program) 

ListofSnlqects 

4  CFR  Part  84 

Debarment  and  stispension,  Drug 
abuse,  Grant  programs.  Reporting  and 
recordkeeping  requirements. 


34  CFR  Part  85 


dmyiistrative  practice  and 

,  Debarment  and  suspension, 
,  Grant  programs,  Loan 
,  Reporting  and  recordkeeping 


A 
proced 
Drug 
prograiAs 


lire, 
abuse, 


require]  aents. 
34  CFR  Part  668 

Adm  nistrative  practice  and 
procedt  re,  Colleges  and  imiversities, 
Consun  er  protection,  Grant  programs — 
educatii  >n,  Loan  programs — education, 
Report!  ig  and  recordkeeping 
require]  aents,  Student  aid. 

34  CFR  Part  682 

Adm  nistrative  practice  and 
procedt  re,  Colleges  and  universities. 
Education,  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements,  Student  aid.  Vocational 
educatii  )n. 

Dated:  September  8,  2003. 
RodPai(e. 
Secretaif  of  Education. 

u  For  tne  reasons  stated  in  the  common 
preambje  and  in  the  specific  preamble  of 
the  Department  of  Education  (ED),  the 
Secretary  amends  title  34  of  the  Code  of 
Federal!  Regulations  by  adding  part  84, 


revismj 
and  682 


part  85,  and  amending  parts  668 
to  read  as  follows: 


■  1 .  Par ;  84  is  added  to  read  as  set  forth^ 
in  instr  iction  2  at  the  end  of  the  common 
preamb  e. 

PART  ^t— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKI  >LACE  (RNANCIAL 
ASSIS1ANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

■What  does  this  part  do? 
Joes  this  part  apply  to  me? 
re  any  of  my  Federal  assistance 
^ds  exempt  from  this  part? 
Joes  this  part  affect  die  Federal 
tacts  that  I  receive? 

lulraments  for  Recipients 
Individuals 

84.200    IWhat  must  I  do  to  comply  with  this 

pa 

84.205    IWhat  must  I  include  in  my  drug-free 
woiKplace  statement? 

84.210   rfo  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

84.215    What  must  I  include  in  my  drug-free 
awareness  program? 

84.220  By  when  must  t  publish  my  drug- 
free  'workplace  statement  and  establish 
my  drug-free  awareness  program? 

84.225    What  actions  must  I  take  concerning 
emp  loyees  who  are  convicted  of  drug 
viol  itions  in  the  workplace? 
~84.230    How  and  when  must  I  identify 
woi  (places? 


Subpsrt  C    nsqulnsmsnls  for  Rsclplsnis  ~ 
WhoAralndlvMinls 

84.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

84.301  [Reserved] 

Subpart  P    nesponslblimss  ol  ED 
Awarding  Otilelsis 

84.400    What  are  my  responsibilities  as  an 
ED  awarding  official? 

Subpart  E—VMaHons  of  Tills  Part  and 
Consequaneas 

84.500    How  are  violationsjjf  this  part 

determined  for  recipients  other  than 

individuals? 
84.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
84.510    What  actions  will  the  Federal 

Govemmmt  take  against  a  recipient 

determined  to  have  violated  this  part? 
84.515    Are  there  any  exceptions  to  diose 

actions? 

Subpart  F— Oafhillloiis 

84.605  Award. 

84.610  Controlled  substance. 

84.615  Conviction. 

84.620  Cooperative  agreement.  ^ 

84.625  Criminal  drug  statute. 

84.630  Debarment. 

84.635  Drug-free  workplace. 

84.640  Employee. 

84.645  Federal  agency  or  agency. 

84.650  Grant 

84.655  Individual. 

84.660  Recipient 

84.665  State. 

84.670  Suspension. 

Authoritjr:  E.O.s  12549  and  12689;  20 
U.S.C.  1082, 1094, 1221e-3  and  3474;  and 
Sec.  2455,  Pub.  L.  103-355. 108  Stat  3243  at 
3327,  unless  otherwise  noted. 

■  2.  Part  84  is  further  amended  as 
follows: 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Education"  is  added  in 
its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"ED"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "ED  Deciding  Official"  is 
added  in  its  place  wherever  it  occurs: 

■  d.  "[Agency  head]"  is  removed  and 
"ED  Deciding  Official"  is  added  in  its 
place  wherevOT  it  occtus. 

■  3.-Section  84.510(c)  is  further  amended 
by  removing  "[CFR  citation  for  the 
Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"34  CFR  part  85"  in  its  place. 

■  4.  Section  84.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "34  CFR  part 
85"  in  its  place. 

■  5.  Each  section  in  part  84  is  further 
amended  by  adding  to  the  end  of  each 
section  the  following  authority  citation 
to  read: 
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Authority:  E.O.s  12549  and  12689;  20 
U.S.C.  1082,  1094, 1221e-3  and  3474;  and 
Sec.  2455,  Pub.  L.  103-355, 108  Stat.  3243  at 
3327. 

■  6.  Part  85  is  revised  to  read  as  provided 
in  instruction  1  at  the  end  of  the  common 
preamble: 

PART  85— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

85.25    How  is  this  part  organized? 
85.50    How  is  this  part  written? 
85.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— <i)eneral 

85.100    What  does  this  part  do? 
85.105    Does  this  part  apply  to  me? 
85. 1 10    What  is  the  purpose  of  the 

nonprocurement  debaiment  and 

suspension  system? 
85.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
85.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
85.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
85.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibihty  to  participate  in 

nonprocurement  transactions? 
85. 135    May  the  Department  of  Education 

exclude  a  person  who  is  not  cmrently 

participating  in  a  nonprocurement 

transaction? 
85.140    How  do  I  know  if  a  person  is 

excluded? 
85.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

85.200    What  is  a  covered  transaction? 
85.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
85.210    Which  nonprocurement  transactions 

are  covered  transactions? 
85.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
85.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
85.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— ResponslbilRies  of  Particip«its 
Ragardbig  Transactions 

Doing  Business  With  Other  Persons 

85.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
85.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
85.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 


already  doing  business  in  a  covered 

transaction? 
85.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
85.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
85.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
85.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

85.335    What  information  must  I  provide 
before  entering  into  a  covered 
^        transaction  with  the  Department  of 
Education? 

85.340    If  I  disclose  imfavorable  information 
required  under  §  85.335,  will  i  be 
prevented  from  participating  in  the 
transaction? 

85.345    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  85.335? 

85.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  85.335  after 
entering  into  a  covered  transaction  with 
the  Department  of  Education? 

Disclosing  Information— Lower  Tier 
Participants 

85.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

85.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §85.355? 

85.365     What  must  I  do  if  I  learn  of 

information  required  under  §  85.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  ED  Officiais 
Regarding  Transactions 

85.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
85.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
85.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
85.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
85.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
85.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
85.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
85.435    What  must  I  require  of  a  primary  tier 

participant? 
85.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
85.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
85.450    What  action  may  I  take  if  a  primary 

tier  participant  &ils  to  disclose  the 

information  required  under  §85.335? 
85.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 


information  required  under  §  85.355  to 
the  next  higher  tier? 

Subpart  E— Excluded  Partias  Ust  Systmn 

85.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
85.505     Who  uses  the  EPLS? 
85.510    Who  maintains  the  EPLS? 
85.515    What  specific  information  is  in  the 

EPLS? 
85.520    Who  places  the  information  into  the 

EPLS? 
85.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
85.530    Where  can  I  find  the  EPLS? 

Subpart  F-<iienerai  Principles  Relating  to 
Suspension  and  Debarment  Actions 

85.600    How  do  suspension  and  debaiment 

actions  start? 
85.605    How  does  suspension  differ  from 

debarment? 

85.610  What  procedures  does  the 
Department  of  Education  use  in 
suspension  and  debarment  actions? 

85.611  What  procedures  do  we  use  for  a 
suspension  or  debarment  action 
involving  title  IV,  HEA  transaction? 

85.612  When  does  an  exclusion  by  another 
agency  affect  the  ability  of  the  excluded 
person  to  participate  in  title  IV,  HEA 
transaction? 

85.615    How  does  the  Department  of 

Education  notify  a  person  of  a 

suspension  and  debarment  action? 
85.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
85.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
85.630    May  the  Department  of  Education 

impute  the  conduct  of  one  person  to 

another? 
85.635    May  the  Department  of  Education 

settle  a  debarment  or  suspension  action? 
85.640    May  a  settlement  include  a 

voluntary  exclusion? 
85.645    Do  other  Federal  agencies  know  if 

the  Department  of  Education  agrees  to  a 

volimtary  exclusion? 

Subpart  G— Suspension 

85.700    When  may  the  suspending  official 

issue  a  suspension? 
85.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 

85.710  When  does  a  suspension  take  effect? 

85.711  When  does  a  suspension  affect  title 
IV,  HEA  transactions? 

85.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
85.720    How  may  I  contest  a  suspension? 
85.725    How  much  time  do  I  have  to  contest 

a  suspension? 
85.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
85.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
85.740    Are  suspension  proceedings  formal? 
85.745     How  is  fact-findLag  conducted? 
85.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
85.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
85.760    How  long  may  my  suspension  last? 
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85.800    What  are  the  causes  for  debannent? 
85.805    What  notice  does  the  debairing 

official  give  me  if  I  am  proposed  for 

debarment? 

85.810  When  does  a  debarment  take  effect? 

85.811  When  does  a  debarment  affect  title 
IV.  HEA  transactions? 

85.815    How  may  I'contest  a  proposed 

debarment? 
85.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
85.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
85.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
85.835    Are  debarment  proceedings  formal? 
85.840    How  is  fact-finding  conducted? 
85.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
85.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
85.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
85.860    What  factors  may  influence  the 

debarring  official's  decision? 
85.865    How  long  may  my  debarment  last? 
85.870    When  do  I  know  if  the  debarring 

official  debars  me? 
85.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debsff  me? 
85.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
85.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  l-^OsAnitions 

85.900    Adequate  evidence. 

85.905    Affiliate. 

85.910    Agency. 

85.915    Agent  or  representative. 

85.920    Civil  judgment. 

85.925    Conviction. 

85.930    Debarment. 

85.935    Debarring  official. 

85.940    Disqualified. 

85.942    ED  Deciding  Official. 

85.945    Excluded  or  exclusion. 

85.950    Excluded  Parties  List  System. 

85.952     HEA. 

85.955    Indictment. 

85.960    Ineligible  or  ineligibility. 

85.965    Legal  proceedings. 

85.970    Nonprocurement  transaction. 

85.975     Notice. 

85.980    Participant. 

85.985    Person. 

85.990    Preponderance  of  the  evidence. 

85.995    Principal. 

85.1000    Respondent. 

85.1005    SUte. 

85.1010    Suspending  official. 

85.1015  Suspension. 

85.1016  Title  IV,  HEA  participant. 

85.1017  Title  IV,  HEA  program. 

85.1018  Title  IV,  HEA  transaction. 
85.1020    Voluntary  exclusion  or  voluntarily 

excluded. 


SubprtjJ    [Itoiervwd] 

Appendix  to  Part  85— Covered  Transactions 

Authfliity:  E.O.  12549  (3  CFR  1986  Ck)mp.. 
p.l89);  a.0.  12698  (3  CFR  1989  Comp., 
p.235);  sec.  2455,  Pub.  L.  103-355,  108  Stat. 
3327  (311U.S.C.  6101  note);  20  U.S.C.  1082, 
1094, 12&le-3.  and  3474,  unless  otherwise 
noted. 

■  7.  Pai :  85  is  further  amended  as 
follows 

■  a.  "[^  ;ency  noun]"  is  removed  and 
"Depart  ment  of  Education"  is  added  in 
its  plao  i  wherever  it  occurs. 

■  b.  "lA  gency  adjective)"  is  removed  and 
"ED"  is  added  in  its  place  wherever  it 
occiors. 

■  c.  "[^  gency  head  or  designee]"  is 
remove  1  and  "ED  Deciding  Official"  is 
added  ip  its  place  wherever  it  occurs. 

■  d.  EaOh  section  in  part  85  is  further 
amend^  by  adding  to  the  end  of  each 
section  jthe  following  authority  citation 
to  read:i 

Authiiity:  E.0. 12549  (3  CFR,  1986  Comp., 
p.  189);  E.O  12689  (3  CFR,  1989  Comp.,  p. 
235);  201J.S.C.  1082, 1094, 1221e-3  and 
3474;  ai^  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3243  at  3327. 

■  8.  Sedtion  85.220  is  further  amended 
by  adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows. 

I 
S85.220|  Are  any  procurement  contracts 
Incli 


(c) 
contra 
consul 
in  any 
that  is 


as  covered  transactions? 

*        *        * 

e  contract  is  awarded  by  any 
or,  subcontractor,  supplier, 

t  or  its  agent  or  representative 
ansaction,  regardless  of  tier, 
ded  or  authorized  under  ED 
prograilis  and  is  expected  to  equal  or 
exceed  525,000. 

(d)  T  le  contract  is  to  perform  services 
as  a  thi  d  party  servicer  in  connection 
with  a  1  itle  IV,  HEA  program. 

■  9.  Sec  tion  85.310  is  further  amended 
by  addi  ng  paragraph  (c)  to  read  as 
follows 

§85.310    What  must  I  do  if  a  Federal 
agency  i  ixcludes  a  person  with  whom  i  am 
already  loing  business  in  a  covered 
transact  Ion? 

***** 

(c)  If  i^ou  are  a  title  IV,  HEA 
particif  ant,  you  may  not  continue  a  title 
TV,  HEA  transaction  with  an  excluded 
person  after  the  effective  date  of  the 
exclusion  imless  permitted  by  34  CF1% 
668.26,'682.702,  or  668.94,  as 
applicable. 

■  10.  SSction  85.315  is  further  amended 
by  addmg  paragraph  (c)  to  read  as 
follows 

S85.31S    May  I  use  the  services  of  an 
exclude  1  person  under  a  covered 
transaction? 


(c)  Title  IV,  HEA  transactions.  If  you 
are  a  title  IV,  HEA  participant — 

(1)  You  may  not  renew  or  extend  the 
term  of  any  contract  or  agreement  for 
the  services  of  an  excluded  person  as  a 
principal  with  respect  to  a  title  IV,  HEA 
transaction;  and 

(2)  You  may  not  continue  to  use  the 
services  of  that  excluded  person  as  a 
principal  under  this  kind  of  an 
agreement  or  arrangement  more  than  90 
days  after  you  learn  of  the  exclusion  or 
after  the  close  of  the  Federal  fiscal  year 
in  which  the  exclusion  takes  effect, 
whichever  is  later. 

■  11.  Section  85.415  is  further  amended 
by  adding  a  new  paragraph  (c)  to  read  as 
follows. 

§85.415    WiMt  must  I  do  Ha  Federal 
agency  excludes  the  participant  or  a 
principal  after  I  enter  into  a  covered 
transaction? 

***** 

(c)  Title  IV,  HEA  transactions.  If  you 
are  a  title  IV,  HEA  participant — 

(1)  You  may  not  renew  or  extend  the 
term  of  any  contract  or  agreement  for 
the  services  of  an  excluded  person  as  a 
principal  with  respect  to  a  title  IV,  HEA 
transaction;  and 

(2)  You  may  not  continue  to  use  the 
services  of  that  excluded  person  as  a 
principal  luider  this  kind  of  an 
agreement  or  arrangement  more  than  90 
days  after  you  learn  of  the  exclusion  or 
after  the  close  of  the  Federal  fiscal  year 
in  which  the  exclusion  takes  effect, 
whichever  is  later. 

■  12.  Subpart  D  of  part  85  is  further 
amended  by  adding  §  85.440  to  read  as 
follows: 

§85.440    What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

(a)  To  communicate  those 
requirements,  you  must  include  a  term 
or  condition  in  the  transaction  requiring 
each  participant's  compliance  widi 
subpart  C  of  this  part  and  requiring  the 
participant  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

(b)  The  failiue  of  a  participant  to 
include  a  requirement  to  comply  with 
Subpart  C  of  this  part  in  the  agreement 
with  a  lower  tier  participant  does  not 
affect  the  lower  tier  participant's 
responsibilities  under  this  part. 

Authority:  E.O.  12549  (3  CFR.  1985  Comp.. 
p.  189);  E.O.  12689  (3  CFR  1989  Comp.,  p. 
235);  20  U.S.C.  1082, 1094, 1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355, 108 
Stat.  3243  at  3327. 

■  13.  Subpart  F  of  part  85  is  further 
amended  by  adding  a  new  §  85.611  to 
read  as  follows: 
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§85.611    What  procedures  do  w»  UM  for  a 
suspension  or  debarment  action  involving  a 
title  IV,  HEA  transaction? 

(a)  If  we  suspend  a  title  IV,  HEA 
participant  under  Executive  Order 
12549,  we  use  the  following  procediu^s 
to  ensure  that  the  suspension  prevents 
participation  in  title  IV,  HEA 
transactions: 

(1)  The  notification  procedures  in 
§85.715. 

(2)  Instead  of  the  procedures  in 
§  85.720  through  §  85.760,  the 
procedures  in  34  CFR  part  668,  subpart 
G  or  34  CFR  part  682,  subpart  D  or  G 
as  applicable. 

(3)  In  addition  to  the  findings  and 
conclusions  required  by  34  CFR  part 
668,  subpart  G  or  34  CFR  part  682, 
subpart  D  or  G,  the  suspending  official, 
and,  on  appeal,  the  Secretary 
determines  whether  there  is  sufficient 
cause  for  suspension  as  explained  in 
§85.700. 

(b)  If  we  debar  a  tide  IV,  HEA 
participant  under  E.O.  12549,  we  use 
the  following  procedures  to  ensure  that 
the  debarment  also  precludes 
participation  in  title  IV,  HEA 
transactions: 

(1)  The  notification  procediures  in 
§85.805  and  §85.870. 

(2)  Instead  of  the  procedures  in 
§  85.810  through  §  85.885,  the 
procedures  in  34  CFR  part  668,  subpart 
G  or  34  CFR  part  682,  subpart  D  or  G, 
as  applicable. 

(3)  On  appeal  from  a  decision 
debarring  a  tide  IV,  HEA  participant,  we 
issue  a  final  decision  after  we  receive 
any  written  materials  from  the  parties. 

(4)  In  addition  to  the  findings  and 
conclusions  required  by  34  CFR  part 
668,  subpart  G  or  34  CFR  part  682, 
subpart  D  or  G,  the  debarring  official, 
and,  on  appeal,  the  Secretary 
determines  whether  there  is  sufficient 
cause  for  debarment  as  explained  in 

§  85.800. 

Authority:  E.O.  12549  (3  CFR  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR  Comp.,  p.  235): 
20  U.S.C.  1082,  1094,  1221e-3  and  3474;  and 
Sec.  2455  of  Pub.  L.  103-355,  108  Stat.  3243 
at  3327. 

■  14.  Subpart  F  of  Part  85  is  further 
amended  by  adding  §  85.612  to  read  as 
follows: 

S  85.61 2    When  does  an  exclusion  by 
another  agency  affect  ttie  ability  of  the 
excluded  person  to  participate  In  a  title  IV, 
HEA  transaction? 

(a)  If  a  tide  IV,  HEA  participant  is 
debarred  by  another  agency  luider  E.O. 
12549,  iising  procedures  described  in 
paragraph  (d)  of  this  section,  that  party 
is  not  eligible  to  enter  into  tide  IV,  HEA 
transactions  ier  the  duration  of  the 
debarment. 


(b)(1)  If  a  tide  IV,  HEA  participant  is 
suspended  by  another  agency  imder 
E.O.  12549  or  under  a  proposed 
debarment  under  the  Federal 
Acquisition  Regidation  (FAR)  (48  CFR 
part  9,  subpart  9.4),  using  procedures 
described  in  paragraph  (d)  of  this 
section,  that  party  is  not  eligible  to  enter 
into  tide  IV,  HEA  transactions  for  the 
duration  of  the  suspension. 

(2)(i)  The  suspension  of  title  IV,  HEA 
eligibility  as  a  result  of  suspension  by 
another  agency  lasts  for  at  least  60  days. 

(ii)  If  the  excluded  party  does  not 
object  to  the  suspension,  the  60-day 
period  begins  on  the  35th  day  after  that 
agency  issues  the  notice  of  suspension. 

(iii)  If  the  excluded  party  objects  to 
the  suspension,  the  60-day  period 
begins  on  the  date  of  the  decision  of  the 
suspending  official. 

(3)  The  suspension  of  title  IV,  HEA 
eligibilitv  does  not  end  on  the  60th  day 
if— 

(i)  The  excluded  party  agrees  to  an 
extension;  or 

(ii)  Before  the  60th  day  we  begin  a 
limitation  or  termination  proceeding 
-against  the  excluded  party  under  34 
CFR  part  668,  subpart  G  or  part  682, 
subpart  D  or  G. 

(c)(1)  If  a  dde  IV,  HEA  participant  is 
debarred  or  suspended  by  another 
Federal  agency — 

(i)  We  notify  the  participant  whether 
the  debarment  or  suspension  prohibits 
participation  in  dde  IV,  HEA 
transactions;  and  * 

(ii)  If  participation  is  prohibited,  we 
state  the  effective  date  and  duration  of 
the  prohibition. 

(2)  If  a  debarment  or  suspension  by 
another  agency  prohibits  participation 
in  title  IV,  HEA  transactions,  that 
prohibition  takes  effect  20  days  after  we 
mail  notice  of  our  action. 

(3)  If  ED  or  another  Federal  agency 
suspends  a  tide  TV,  HEA  participant,  we 
determine  whether  grounds  exist  for  an 
emergency  action  against  the  participant 
under  34  CFR  part  668,  subpart  G  or 
part  682,  subpart  D  or  G,  as  applicable. 

(4)  We  use  the  procediu^s  in  §  85.611 
to  exclude  a  tide  FV,  HEA  participant 
excluded  by  another  Federal  agency 
using  procedm-es  that  did  not  meet  the 
standards  in  paragraph  (d)  of  this 
section. 

(d)  If  a  tide  IV,  HEA  participant  is 
excluded  by  another  agency,  we  debar, 
terminate,  or  suspend  the  participant — 
as  provided  under  this  part,  34  CFR  part 
668,  or  34  CFR  part  682,  as  applicable— 
if  that  agency  followed  procedures  that 
gave  the  excluded  party — 

(1)  Notice  of  the  proposed  action; 

(2)  An  opportunity  to  submit  and 
have  considered  evidence  and  argument 
to  oppose  the  proposed  action; 


(3)  An  opportunity  to  present  its 
objection  at  a  hearing — 

(i)  At  which  the  agency  has  the 
burden  of  persuasion  by  a 
preponderance  of  the  evidence  that 
there  is  cause  for  the  exclusion;  and 

(ii)  Conducted  by  an  impartial  person 
who  does  not  also  exercise  prosecutorial 
or  investigative  responsibilities  with 
respect  to  the  exclusion  action; 

(4)  An  opportunity  to  present  witness 
testimony,  unless  the  hearing  official 
finds  that  there  is  no  genuine  dispute 
about  a  material  fact; 

(5)  An  opportunity  to  have  agency 
witnesses  with  personal  knowledge  of 
material  facts  in  genuine  dispute  testify 
about  those  facts,  if  the  hearing  official 
determines  their  testimony  to  be 
needed,  in  light  of  other  available 
evidence  and  witnesses;  and 

(6)  A  written  decision  stating  findings 
of  fact  and  conclusions  of  law  on  which 
the  decision  is  rendered. 

Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189),  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235);  20  U.S.C.  1082.  1094, 1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355, 108 
Stet.  3243  at  3327. 

■  15.  Subpart  G  is  amended  by  adding  a 
new  §  85.711,  to  read  as  follows: 

§  85.71 1    When  does  a  suspension  affect 
title  IV,  HEA  transactions? 

(a)  A  suspension  under  §85.61 1(a) 
takes  effect  immediately  if  the  Secretary 
takes  an  emergency  action  under  34  CFR 
part  668,  subpart  G  or  34  CFR  part  682. 
subpart  D  or  G  at  the  same  time  the 
Secretary  issues  the  suspension. 

(b)(1)  Except  as  provided  under 
paragraph  (a)  of  this  section,  a 
suspension  imder  §  85.611(a)  takes 
effect  20  days  after  those  procedures  are 
complete. 

(2)  If  the  respondent  appeals  the 
suspension  to  the  Secretary  before  the 
expiration  of  the  20  days  imder 
paragraph  (b)(1)  of  this  section,  the 
suspension  takes  effect  when  the 
respondent  receives  the  Secretary's 
decision. 

Authority:  E.O.  12549  (3  CFR,  1986  Comp..' 
p.  189),  E.O.  12689  {3  CFR,  1989  Comp..  p. 
235);  20  U.S.C.  1082, 1094, 1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355, 108 
Stat.  3243  at  3327. 

■  16.  Subpart  H  is  amended  by  adding  a 
new  §  85.811  to  read  as  follows: 

§85.811    When  does  a  debannent  affect 
tiUe  IV,  HEA  transactions? 

(a)  A  debannent  under  §  85.611(b) 
takes  effect  30  days  after  those 
procedures  are  complete. 

(b)  If  the  respondent  ap{>eals  the 
debarment  to  the  Secretary  before  the 
expiration  of  the  30  days  under 
paragraph  (a)  of  this  section,  the 


debarment  takes  effect  when  the 
respondent  receives  the  Secretary's 
decision. 

Antherity:  E.0. 12549  (3  CFR,  1986  Comp.. 
p.  189)  E.O.  12689  (3  CFR,  Comp.,  p.  235); 
20  U.S.C.  1082, 1094,  1221e-3  and  3474;  and 
Sec.  2455  of  Pub.  L.  103-355, 108  Stat.  3243 
at  3327. 

■  17.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.942  to  read  as 
follows: 

{85.942    ED  Dedding-Offlcial. 

The  ED  Deciding  Official  is  an  ED 
officer  who  has  delegated  authority 
under  the  procedures  of  the  Department 
of  Education  to  decide  whether  to  affirm 
a  suspension  or  enter  a  debarment. 

Authority:  E.0. 12549  (3  CFR,  1986  Comp., 
p.  189),  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235);  20  U.S.C.  1082, 1094, 1221fr-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355, 108 
Stat.  3243  at  3327. 

■  18.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.952  to  read  as 
follows: 

§85.952    HEA.  - 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

■  19.  Section  85.995  is  further  amended 
by  adding  paragraph  (c)  to  read  as 
follows: 

f  85.995    Principal. 
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(c)  for  the  purposes  of  Department  of 
Education  title  IV,  HEA  transactions — 

(1)  A  third-party  servicer,  as  defined 
in  34  CFR  668.2  or  682.200;  or 

(2)  Any  person  who  provides  services 
described  in  34  CFR  668.2  or  682.200  to 
a  title  IV,  HEA  participant,  whether  or 
not  th  it  person  is  retained  or  paid 
direct  y  by  the  title  IV,  HEA  participant. 


20. 


amended 
foUoWs 


i  ubpart  I  of  part  85  is  further 

by  adding  §  85.1016  to  read  as 


§85. 

A 

(a) 

600.4, 


1016 


ti  le  i 


THie  IV,  HEA  participant 

TV,  HEA  participant  is — 
institution  described  in  34  CFR 
600.5,  or  600.6  that  provides 
postse^ondary  education;  or 

lender,  third-party  servicer,  or 
guaraiity  agency,  as  those  terms  are 
defined  in  34  CFR  668.2  or  682.200. 

Autl^rity:  E.0. 12549  (3  CFR,  1986  Comp., 
E.O.  12689  (3  CFR,  1989  Comp.,  p. 
U.S.C.  1082, 1094,  1221e-3  and 
Sec.  2455  of  Pub.  L.  103-355, 108 
at  3327. 


p.  189) 
235); 
3474; 
Stat. 


211 
aid; 


3J43i 


21.  i  ubpart  I  of  part  85  is  further 
amenc  ed  by  adding  §  85.1017  to  read  as 
follow^ 

§  85.10*7    THie  IV,  HEA  program. 

A  til  le  IV,  HEA  program  includes  any 
progra  m  listed  in  34  CFR  668.1(c). 

Auth  Brity:  E.0.  12549  (3  CFR,  1986  Comp., 
p.l890  E.0.  12689  (3  CFR,  1989  Comp.,  p. 


235);  20  U.S.C.  1082, 1094, 1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355, 108 
Stat.  3243  at  3327. 

■  22.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.1018  to  read  as 
follows: 

§85.1018    TiUe  IV,  HEA  transaction. 

A  title  IV,  HEA  transaction  includes: 

(a)  A  disbursement  or  delivery  of 
funds  provided  imder  a  title  IV,  HEA 
program  to  a  student  or  borrower; 

(b)  A  certification  by  an  educational 
institution  of  eligibility  for  a  loan  under 
a  title  rV,  HEA  program; 

(c)  Guaranteeing  a  loan  made  under  a 
title  IV,  HEA  program;  and 

(d)  The  acquisition  or  exercise  of  any 
servicing  responsibility  for  a  grant,  loan, 
or  work  study  assistance  under  a  title 
IV,  HEA  program. 

Authority:  E.0. 12549  (3  CFR,  1986  Comp., 
p.  189)  E.0. 12689  (3  CFR,  1989  Comp.,  p. 
235);  20  U.S.C.  1082,  1094,  1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355, 108 
Stat.  3243  at  3327. 

■  23.  The  appendix  to  part  85  is 
amended  by  removing  and  reserving  the 
Covered  Transaction  Chart  and  by 
adding  a  Covered  Transactions  for  ED 
Chart  to  read  as  follows. 

Appendix  to  Part  85 — Covered 
Transactions  for  ED  Covered 
Transactions — [Reserved] 
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Covered  Transactions  for  the 
Department  of  Education 


All  Primary  Tier 
Nonprocurement  Transactions 


All  Lower  Tier 
Nonprocurement  Transactions 


All  First 

Tier 

Procurement 

Contracts 

>$25,000 


All  Lower 

Tier 

Subcontracts 

>$25,000 


All  First  Tier' 

Procurement 

Contracts 

Subject  to 

Agency  Consent 


All  Lower  Tier 

Procurement 

Contracts 

Subject  to 

Agency  Consent; 


All  Third 

Party 

S«rvicer 

Contracts 


Any  Person  who  Provides 
the  Services  Described 
in 
34  CFR  §668.2  or 
§682.200 


PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

■  24.  The  authority  citation  for  part  668 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1001, 1002, 1003, 
1085, 1088, 1091, 1092, 1094,  1099c,  and 
1099C-1,  unless  otherwise  noted. 

§668.82    [Amendecq 

■  25.  Amend  §  668.82  as  follows: 

■  a.  In  paragraph  (e)(l)(i)(B),  by 
removing  the  words  "Cause  exists  under 
34  CFR  85.305  or  85.405"  and  adding,  in 
their  place,  the  words  "Cause  exists 
under  34  CFR  85.700  or  85.800". 

■  b.  hi  paragraphs  (f)(1)  and  (f)(2)(i),  by 
removing  the  citation  "34  CFR 
85.201(c)"  and  adding,  in  its  place,  the 
citation  "34  CFR  85.612(d)". 


PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

■  26.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

§682.416    [Amended] 

■  27.  Amend  §  682.41«(d)(l)(ii)(B)  by 
removing  the  words  "cause  imder  34 
CFR  85.305  or  85.405"  and  adding,  in 
their  place,  the  words  "cause  imder  34 
CFR  85.700  or  85.800." 

§682.705    [Amended] 

■  28.  Amend  §  682.705  by  removing 
paragraph  (a)(3). 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1209  and  1212 

RiN  3095-AB04 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard  at  Policy  and 
Communications  Staff  (NPOL),  Room 
4100,  8601  Adelphi  Road,  College  Park, 
Maryland  20740-6001,  301-837-1477, 
or  comments@nara.gov. 

List  of  Subjects 

36  CFR  Part  1209 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 


36  CFR  Part  1212 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  24,  2003. 
fohnW.Cariin, 
Archivist  of  the  United  States. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  National  Archives  and 
Records  Administration  amends  36  CFR 
chapter  XII,  as  follows: 

■  1.  Part  1209  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common,  preamble. 

PART  1209— GOVERNMENTVVIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1209.25    How  is  this  part  organized? 
1209.50    How  is  this  part  written? 
1209.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Gwwral 

1209.100    What  does  this  part  do? 
,1209.105    Does  this  part  apply  to  me? 
1209.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1209.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1209.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1209.125    Does  an  exclusion  imder  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
1209.130    Does  exclusion  imder  the  Federal 

procurement  system  affect  a  person's 

eligibiiity  to  participate  in 

nonprocurement  transactions? 
1209.135    May  NARA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
1209.140    How  do  I  know  if  a  person  is 

excluded? 
1209.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

SubfMrt  B— Covwad  Transactioiw 

1209.200    What  is  a  covered  transaction? 
1209.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1209.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1209.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1209.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1209.225    How  do  I  know  ff  a  transaction  in 

wdiich  I  may  participate  is  a  covered 

transaction? 
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Subpai  I C— RMporaiMiitias  of  PwUcipwits 


Doing  fusineas  With  Other  Persons 

1209.3i0    What  must  I  do  before  I  enter  into 

a  c  svered  transaction  with  another 

pel  son  at  the  next  lower  tier? 
1209.31 15    May  I  enter  into  a  covered 

tra  isaction  with  an  excluded  or 

dis  [)ualified  person? 
1 209.3  0    What  must  I  do  if  a  Federal 

agi  ncy  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

tra  isaction? 
1209.3'  5    May  I  use  the  services  of  an 

exQluded  person  as  a  principal  under  a 

covered  transaction? 
1209.3!  0    Must  I  verify  that  principals  of  my 

coi  ered  transactions  are  eligible  to 

pal  ticipate? 
1209.3:  5    What  happens  if  I  do  business 

wii  1  an  excluded  person  in  a  covered 

tra  isaction? 
1209.3!  0    What  requirements  must  I  pass 

do^  \ra  to  persons  at  lower  tiers  with 

wb  3m  I  intend  to  do  business? 

Diwloa  ng  Information — ^Primary  Tier 
Partidtants 

1209.3:  5    What  information  must  I  provide 

bej  ire  entering  into  a  covered 

tra  isaction  with  NARA? 
1209.3^0    ff  I  disclose  unfavorable 

inf  irmation  required  under  §  1209.335, 

wi    I  be  prevented  from  participating  in 

the  transaction? 
1209.3^  5    What  happens  if  I  fail  to  disclose 

the  information  i^uired  under 

§  1  -09.335? 
1209.3!  0    What  must  I  do  if  I  learn  of  the 

inf  irmation  required  imder  §  1209.335 

aftir  entering  into  a  covered  transaction 

Willi  NARA? 

Disclosing  Information — ^Lower  Tier 
Participants 

1209.335    What  information  must  I  provide 

to  a  higher  tier  participant  before 

entering  into  a  covered  transaction  with 

thai  participant? 
1 209. 3^    What  happens  if  I  fail  to  disclose 

the>  information  required  under 

§1J09.355? 
1 209.3^5    What  must  I  do  if  I  learn  of 

^rmation  required  under  §  120^.355 

aftar  entering  into  a  covered  transaction 

will  a  higher  tier  participant? 

Subpaii  D— Responsibilities  of  NARA 
Official^  Regarding  Transactions 

1209.4(  0    May  I  enter  into  a  transaction 
wi(  1  an  excluded  or  disqualified  person? 

1209.4(5  May  I  enter  into  a  covered 
trai  isaction  with  a  participant  if  a 
pri  icipal  of  the  transaction  is  excluded? 

1209.41  D    May  I  approve  a  participant's  use 
of  I  le  services  of  an  excluded  person? 

1209.41 5    What  must  I  do  if  a  Federal 
age  Qcy  excludes  the  participant  or  a 
pri  icipal  after  I  enter  into  a  covered 
traasaction? 

1209.4S  0    May  I  approve  a  transaction  with 
an  ixcluded  or  disquaUfied  person  at  a 
lov  er  tier? 

1209.42  5    When  do  I  check  to  see  if  a  person 
is « xcluded  or  disqualified? 


1 209.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1209.435    What  must  I  require  of  a  primary 

tier  participant? 
1209.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1209.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1209.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  imder 

§  1209.335? 
1209.455    What  may  I  do  if  a  lower  tier 

participant  foils  to  disclose  the 

information  required  under  §  1209.35  to 

the  next  higher  tier? 

Subpart  E— Exdudad  Parties  List  System 

1209.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
1209.505     Who  uses  the  EPLS? 
1209.510    Who  maintains  the  EPLS? 
1209.515    What  specific  information  is  in 

the  EPLS? 
1209.520    Who  places  the  information  into 

the  EPLS? 
1 209.525    Whom  do  I  ask  if  1  have  questions 

about  a  person  in  the  EPLS? 
1209.530    Where  can  I  find  the  EPLS? 


Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

1209.600    How  do  suspension  and 

debarment  actions  start?  ' 
1209.605    How  does  suspension  differ  from 

debarment? 
1209.610    What  procedures  does  NAR/Cuse 

in  suspensuin  and  debarment  actions? 
1209.615    How  does  NARA  notify  a  person 

of  a  suspension  and  debarment  action? 
1209.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1209.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1 209.630    May  NARA  impute  the  conduct  of 

one  person  to  another? 
1209.635    May  NARA  settle  a  debarment  or 

suspension  action? 
1209.640    May  a  settlement  include  a 

voluntary  exclusion? 
1209.645    Do  other  Federal  agencies  know  if 
-    NARA  agrees  to  a  voluntary  exclusion? 

Subpart  Q— Suapenslon 

1 209. 700    When  may  the  suspending  official 

issue  a  suspension? 
1209.705    What  does  the  suspending  ofiicial 

consider  in  issuing  a  suspension? 
1209.710    When  does  a  suspension  take 

effect? 
1209.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1209.720    How  may  I  contest  a  suspension? 
1 209. 725    How  much  time  do  I  have  to 

contest  a  suspension? 
1209.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1209.735    Under  what  conditions  do  I  get  an 

additional  opportunify  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1209.740    Are  suspension  proceedings 

formal? 
1209.745    How  is  fiact-finding  conducted? 
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1209.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  teiminate  my  suspension? 
1209.755    When  will  I  know  whethv  the 

suspension  is  continued  or  tenninated? 
1209.760    How  long  may  my  suspension 

last? 

Subpart  H—OataniMnt 

1209.800    What  are  the  causes  for 

debarment? 
1209.805    What  notice  does  the  debaning 

official  give  me  if  I  am  proposed  for 

debarment? 
1209.810    When  does  a  debarment  take 

effect? 
1209.815    How  may  I  contest  a  proposed 

debarment? 
1 209.820    How  much  time  do  I  have  to 

contest  a  proposed  dd>arment? 
1209.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed~debamient? 
1209.830    Under  what  conditicms  do  I  get  an 

additional  opportunity  to  challenge  the 

focts  on  which  the  proposed  debarment 

is  based? 
1209.835    Are  debarm'ent  proceedings 

formal? 
1209.840    How  is  foct-finding  conduded? 
1209.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1209.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1 209.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1209.860    What  factors  may  influence  the 

debarring  official's  decision? 
1209.865    How  long  may  m-y  debarment 

l«t? 
1209.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1209.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1209.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1209.885    May  the  debarring  official  extend 

a  debarment? 


Subpart  1— Definitions    ~ 

1209.900 

Adequate  evidence. 

1209.905 

Affiliate. 

1209.910 

Agency. 

1209.915 

Agent  or  representative. 

1209.920 

Ci^il  judgment. 

1209.925 

Ckinviction. 

1209.930 

Debarment. 

1209.935 

Debarring  official. 

1209.940 

ENsqualified. 

1209.945 

Excluded  or  exclusion. 

1209.950 

Excluded  Parties  List  System. 

1209.955 

Indictment. 

1209.960 

Ineligible  or  ineligibility. 

1209.965 

Legal  proceedings. 

1209.970 

Nonprociurement  transaction. 

1209.975 

Notice. 

1209.980 

Participant. 

1209.985 

Person. 

1209.990 

Preponderance  of  the  evidence. 

1209.995 

Principal. 

1209.1000 

Respondent 

1209.1005 

State. 

1209.1010 

Suspending  official. 

1209.1015 

Suspension. 

1209.1020    Voluntary  exclusion  m 
voluntarily  excluded. 

Subpart  J— [Raaarvad] 

Appendix  to  Part  1209— Corned 
Transactirais 

Authority:  44  U.S.C.  2104(a);  sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327  (31  U.S.C. 
6101  note);  E.0. 12549  (3  CFR  1986  Comp., 
p.  189);  E.0. 12689  (3  CFR  1989  Comp.,  p. 
235);. 

■  2.  Part  1209  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"NARA"  is  added  in  its  place  wherever 
it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NARA"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Archivist  of  the  United 
States  or  designee"  is  added  in  its  place 
wherever  it  occurs. 

■  3.  Section  1209.440  is  added  to  read  as 
follows: 


{1209.440    Wliat 
cominunlcata  Mwaa 


WhoAivindlvMuals 

1212.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1212.301  [Reserved] 


^  loTNARA 

Awarding  Oflldais 

1212.400    What  are  my  responsibilities  as  a 
NARA  awarding  official? 

Subpart  E—VtoWlOfw  of  This  Part  and 


1212.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1212.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1212.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1212.515    Are  there  any  exceptions  to  those 

actions? 


doJuaato 
ra^uiramaiits  to 


To  commimicate  the  requirranent,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

■  4.  Part  1212  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  1212— GOVERNMENT¥nDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  artd  Covaraga 

Sec. 

1212.100    What  does  this  part  do? 
1212.105    Does  this  part  apply  to  me? 
1212.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1212.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— RaquiranMnts  tar  Raclpiants 
Ottier  Than  Individuals 

1 2 1 2 .  200    What  must  I  do  to  comply  with 
this  part? 

1212.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1212.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1212.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1212.220    By  when  must  1  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1212.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1212.230    How  and  when  must  I  identify 
workplaces? 


1212.605 

Award. 

1212.610 

Controlled  substance. 

1212.615 

Ccoviction. 

1212.620 

Cooperative  agreement. 

1212.625 

Criminal  drug  statute               ^ 

1212.630 

Debarment. 

1212.635 

Drug-free  workplace. 

1212.640 

Employee. 

1212.645 

Federal  agency  or  agency. 

1212.650 

Grant 

1212.655 

Individual. 

1212.660 

Recipient. 

1212.665 

State. 

1212.670 

Suspension. 

Authority:  41  U.S.C  701.  et  seq^  44  U.S.C. 

2104(a). 

* 

■  5.  Part  1212  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  notm]"  is  removed  and 
"NARA"  is  added  in  its  place  wherever 
it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NARA"  is  added  in  its  place  wherever 
it  occurs. 

■  c.  "  [Agency  head  or  designee] "  is 
removed  and  "Archivist  of  the  United 
States  or  designee"  is  added  in  its  place 
wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Archivist  of  the  United  States  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

■  6.  Section  1212.51D(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"36  CFR  part  1209"  in  its  place. 

■  7.  Section  1212.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "36  CFR  part 
1207"  in  its  place. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  44  and  Is 


44.140 


44.145 
are 


RIN  2900-AK16 

FOR^URTHER  INFORMATION  CONTACT:  Mr. 
Robert  D.  Finneran,  Assistant  Director 
for  Loan  Policy  and  Valuation  (262), 
Loan  Guaranty  Service,  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  Washington,  DC 
20420,  (202)  273-7369,  e-mail: 
lgyrfinn@vba.va.gov. 

Listof  Sub|ects 

3a  CFR  Part  44 

Administrative  practice  and 
procedure.  Condominiums,  Debarment 
and  suspension.  Grant  programs, 
Handicapped,  Housing  loan  programs — 
housing  and  commimity  development. 
Manufactured  homes.  Reporting  and 
recordkeeping  requirements.  Veterans. 

38CFRPgrt48 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Approved:  August  4,  2003. 
Anthony  J.  Prindpi, 

Secretary  of  Veterans  Affairs.  . 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Department  of  Veterans 
Affairs  amends  38  CFR  Chapter  I,  as 
follows: 

■  1.  Part  44  is  revised  to  read  as  set  forth      «.320 
in  instruction  1  at  the  end  of  the  common 
preamble. 


44. 135    May  the  Department  of  Veterans 
Affi  irs  exclude  a  person  who  is  not 
ciui  ently  participating  in  a 
noE  procurement  transaction? 

How  do  I  know  if  a  person  is 
excluded? 


Does  this  part  address  persons  who 
disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

44.200     What  is  a  covered  transaction? 
44.205   ,  Why  is  it  important  to  know  if  a 
cular  transaction  is  a  covered 

ction?- 
Which  nonprocurement  transactions 

vered  transactions? 
Which  nonprocurement  transactions 
,ot  covered  transactions? 
Are  any  procurement  contracts  ■ 
ded  as  covered  transactions? 
How  do  I  know  if  a  transaction  in 
whi  :h  I  may  participate  is  a  covered 
tran  saction? 

Sut>part  C— Rasponsibilltles  of  Participants 
Regarding  Transactions 

Doing  Basiness  With  Other  Persons 

What  must  I  do  before  I  enter  into 
ca|irered  transaction  with  another 
per*)n  at  the  next  lower  tier? 

May  I  enter  into  a  covered 
transaction  with  an  excluded  or 
disq  uahfied  person? 

What  must  I  do  if  a  Federal  agency 
excl  udes  a  person  with  whom  I  am 
Iref  dy  doing  business  in  a  covered 


44.300 
a 


44.305 


44.310 
e: 
„a! 
ti 

44.315 


tran  iaction? 


PART  44— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

44.t5    How  is  this  part  organized? 
44.50    How  is  this  part  written? 
44.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Gananii 

44.100    What  does  this  part  do? 
44.105    Does  this  part  apply  to  me? 
44.110     What  is  the  purpose  of  the 

nonpB>curement  debarment  and 

suspension  system? 
44.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 
,    transactions? 
44.120    May  we  grgnt  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
44.125    Does  an  exclusion  under  the 

nonprocurement  system  afiect  a  person's 

eligibility  for  Federal  prociuement 

contracts? 
44.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 
.  eligibiUty  to  participate  in 

nonprocurement  transactions? 


May  I  use  the  services  of  an 

excl  Lided  person  as  a  principal  luider  a 

cov(  red  transaction? 

Must  I  verify  that  principals  of  my 

covi  red  transactions  are  eligible  to 

part  cipate? 
44.325    What  happens  if  I  do  business  with 

an  a  (eluded  person  in  a  covered 

tran  (action? 
44.330    What  requirements  must  I  pass 

dow  n  to  persons  at  lower  tiers  with 

who  m  I  intend  to  do  business? 

Disclosi]  ig  Information — Primary  Tier 
Participi  mts 

44.335     What  information  must  I  provide 
befo  :e  entering  into  a  covered 
tran  iaction  with  the  Department  of 
Vete  rans  Affairs? 

44.340    [f  I  disclose  unfavorable  information 
requ  ired  under  §44.335,  will  I  be 
pre\  anted  from  participating  in  the 
tran  action? 

44.345     What  happens  if  I  fail  to  disclose  the 
infoi  mation  required  under  §44.335? 

44.350    (what  must  I  do  if  I  learn  of  the 

infofmation  required  under  §44.335  after 
entering  into  a  covered  transaction  with 
the  Department  of  Veterans  Affairs? 

Disclosi]  g  Information — Lower  Tier 
Partidpt  nts 

What  information  must  I  provide  to 
'  er  tier  participant  before  entering 
a  covered  transaction  with  that 


44.355 
a 
into 


hi|h 


part  cipant? 
44.360     What  happens  if  I  fail  to  disclose  the 
infofmation  required  imder  §44.355? 


44.365    What  must  I  do  if  I  learn  of 

information  required  under  §44.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Rasponsiblllties  of  Department 
of  Veteians  Affairs  Officials  Regarding 
Transactions 

44.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
44.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
44.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
44.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
44.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
44.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
44.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
44.435    What  must  I  require  of  a  primary  tier 

participant?  ' 
44.440    What  method  *do  I  use  to 

communicate  those  requirements  to 

participants? 
44.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
44.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  44.335? 
44.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  unde]:,§  44.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  List  System 

44.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
44.505    Who  uses  the  EPLS? 
44.510    Who  maintains  the  EPLS? 
44.515    What  specific  information  is  in  the 

EPLS? 
44.520    Who  places  the  information  into  the 

EPLS? 
44.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
44.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

44.600    How  do  suspension  and  debarment 

actions  start? 
44.605    How  does  suspension  differ  from 

debarment? 
44.610    What  procedures  does  the 

Department  of  Veterans  Affairs  use  in 

suspension  and  debarment  actions? 
44.615    How  does  the  Department  of 

Veterans  Affairs  notify  a  person  of  a 

suspension  and  debarment  action? 
44.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
44.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
44.630    May  the  Department  of  Veterans 

Affairs  impute  the  conduct  of  one  person 

to  another? 
44.635    May  the  Department  of  Veterans 

Affairs  settle  a  debarment  or  suspension 

action? 


Federal  Register /Vol.  68,  No.  228  /  Wednesday.  November  26,  2003 /Rule  and  Regulations      66619 


44.640    May  a  settlement  include  a 
voluntary  exclusion? 

44.645    Do  other  Federal  agencies  know  if 
the  Department  of  Veterans  Affairs 
agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension  44.700  When  may 
the  suspending  offldai  issue  a  suspension? 

44.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
44.710    When  does  a  suspension  take  effect? 
44.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
44.720    How  may  I  contest  a  suspension? 
44.725    How  much  time  do  I  have  to  contest 

a  suspension? 
44.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
44.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
44.740    Are  suspension  proceedings  formal? 
44.745    How  is  fact-finding  conducted? 
44.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
44.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated 

44.760  How  long  may  my  suspension 

last? 

Subpart  H— Debarment  44.800  What  are  the 
causes  for  debarment? 

44.805    What  notice  does  the  debarring 

official  give  me  if  J  am  proposed  for 

debarment? 
44.810    When  does  a  debarment  take  effect? 
44.815    How  may  I  contest  a  proposed 

debarment? 
44.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
44.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
44.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
44.835    Are  debarment  proceedings  formal? 
44.840    How  is  fact-finding  conducted? 
44.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
44.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
44.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
44.860    What  factors  may  influence  the 

debarring  official's  decision? 
44.865    How  long  may  my  debarment  last? 
44.870    When  do  I  know  if  the  debarring 

official  debars  me? 
44.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debaf  me? 
44.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
44.885    May  the  debarring  official  extend  a 

debarment? 

Sulipart  I— Definitions 

44.900  Adequate  evidence. 

44.905  Affiliate. 

44.910  Agency. 

44.915  Agent  or  representative. 

44.920  Civil  judgment. 


44.925    Conviction. 
44.930    Debarment. 
44.935    Debarring  official. 
44.940    Disqualified. 
44.945    Excluded  or  exclusion. 
44.950    Excluded  Parties  List  System. 
44.955     Indictment. 
44.960    Ineligible  or  ineligibility. 
44.965    Legal  proceedings. 
44.970    Nonprocurement  transaction. 
44.975    Notice. 
44.980    Participant. 
44.985    Person.  • 

44.990    Preponderance  of  the  evidence. 
44.995    Principal. 
44.1000    Respondent 
44.1005     State. 
44.1010     Suspending  official. 
44.1015    Suspension. 

44.1020    Voluntary'  exclusion  or  voluntarily 
excluded. 

Subpart  J — [Reserved] 

Appendix  to  Part  44 — Covered  Transactions 

Authority:  38  U.S.C.  501  and  38  U.S.C. 
3703(c);  Sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  E.O.  11738  (3 
CFR,  1973  Comp.,  p.799);  E.O.  12549  (3  CFR 
1986  comp.,  p.l89)  E.O.  12689  (3  CFR  1989 
Comp.,  p.  235.) 

■  2.  Part  44  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun)"  is  removed  and 
"Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary"  is  added  in  its 
place  wherever  it  occurs. 

■  3.  Section  44.440  is  added  to  read  as 
follows: 

§44.440    What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

■  4.  Section  44.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§44.935    Debarring  official. 

***** 

(b)  For  the  Depeirtment  of  Veterans 
Affairs  the  debarring  official  is: 

(1)  For  the  Veterans  Health 
Administration,  the  Under  Secretary  for 
Health; 

(2)  For  the  Veterans  Benefits 
Administration,  the  Under  Secretary  for 
Benefits;  and 

(3)  For  the  National  Cemetery 
Administration,  the  Deputy  Under 
Secretary  for  Operations. 


■  5.  Section  44.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows:  -     .      ■ 

§44.995    Principal. 

*         *         •         •         * 

(c)  In  the  Department  of  Veterans 
Affairs  loan  guaranty  program, 
principals  include,  but  are  not  limited 
to  the  following:  ^ 

(1)  Loan  officers. 

(2)  Loan  solicitors, 

(3)  Loan  processors. 

(4)  Loan  servicers. 

(5)  Loan  supervisors. 

(6)  Mortgage  brokers. 
.  (7)  Office  managers. 

(8)  Staff  appraisers  and  inspectors. 

(9)  Fee  appraisers  and  inspectors. 

(10)  Underwriters. 

(11)  Bonding  companies. 

(12)  Real  estate  agents  and  brokers. 

(13)  Management  and  marketing 
agents. 

(14)  Accountants,  considtants, 
investments  bankers,  architects, 
engineers,  attorneys,  and  others  in  a 
business  relationship  with  participants 
in  connection  with  a  covered 
transaction  under  the  Department  of 
Veterans  Affairs  loan  guaranty  program. 

(15)  Contractors  involved  in  the 
construction,  improvement  or  repair  of 
properties  financed  with  Department  of 
Veterans  Affairs  guaranteed  loans. 

(16)  Closing  Agents. 

■  6.  Section  44.1010  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§44.1010    Suspending  official. 

***** 

(b)  For  the  Department  of  Veterans 
Affairs  the  suspending  official  is: 

(1)  For  the  Veterans  Health 
Administration,  the  Under  Secretary  for 
Health; 

(2)  For  the  Veterans  Benefits 
Administration,  the  Under  Secretary  for 
Benefits;  and 

(3)  For  the  National  Cemetery 
Administration,  the  Deputy  Under 
Secretary  for  Operations. 

■  7.  Part  48  is  added  to  read  as  set  forth 

in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  48— GOVERNMENTWIDE 
REQUiREMEMTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Sulipart  A— Purpose  and  Coverage 

Sec. 

48.100    What  does  this  part  do? 
48.105    Does  this  part  apply  to  me? 
48.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
48.115    Does  this  part  affect  Uie  Federal 

contracts  that  I  receive? 


Subpart  B— Raquirwnants  for  Raclptonts 
OllMrThanlrtdividiMto 

48.200    What  must  I  do  to  comply  with  this 
part? 

48.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

48.210    To  whom  must  I  distribute  my  drug- 
-free  workplace  statement? 

48.215    What  must  I  include  in  my  drug-&«e 
awareness  program? 

48.220  By  wh^  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-fi«e  awareness  program? 

48.225     What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

48.230    How  and  when  musU  identify 
woriiplaces? 

Subpart  C— Raquiraments  for  Recipients 
WlioAra  Individuals 

48.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

48.301  [Reserved] 

Subpart  D— Responsibilities  of  the 
Department  of  Veterans  Affairs  Awarding 
Officials 

48.400    What  are  my  responsibilities  as  a 
Department  of  Veterans  Affairs  awarding 
ofiicial? 

Subpart  E— Violations  of  This  Part  and 
Coiwequances 

48.500    How  are  violations  of  this  part 

determined  for  recipienfs  other  than 

individuals? 
48.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
48.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
48.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Deflnltlons 

48.605 
48.610 
48.615 
48.620 
48.625 
48.630 
48.635 
48.640 
48.645 
48.650 
48.655 
48.660 
48.665 
48.670 


Award.  ^ 

Controlled  substance. 

Conviction. 

Cooperative  agreement. 

Criininal  drug  statute. 

Debarment. 

Drug-free  workplace. 

Employee. 

Federal  agency  or  agency. 

Grant. 

Individual. 

Recipient. 

State. 

Suspension. 

Authority:  41  U.S.C.  701.  et  sea.;  38  U.S.C 
501 

■  8.  Part  48  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary"  is  added  in  its 
place  wherever  it  occurs. 
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■  d.  "[  \gency  head]"  is  removed  and 
"Secre  tary"  is  added  in  its  place 
where'  rer  it  occiu-s. 

■  9.  Saction  48.510(c)  is  further  amended 
by  renloving  "(CFR  citation  for  the 
Federal  Agency's  regulations 
impleQienting  Executive  Order  12549 
and  E>Jecutive  Order  12689]  and  adding 
"38  cm  part  44"  in  its  place. 

■  10.  Section  48.605(a)(2)  is  further 
amen(led  by  removing  "[Agency  specific 
CFR  citation]"  and  adding  "38  CFR  part 
43"  indts  place. 


environmental  protection 
agen6y 

40CFRjParts32and36 
RIN  2030-AA48 

FOR  FuflTHER  INFORMATION  CONTACT: 

Robert  F.  Meunier,  EPA  Debarring 
Officia  ,  Office  of  Grants  and  Debarment 
(3901R),  U.S.  Environmental  Protection 
Agenc; ',  1200  Pennsylvania  Ave.,  NW., 
Washii  igton,  DC  20460,  (202)  564-5399. 
e-mail:  meunier.robert@epa.gov. 

List  of  Subjects 

40  CFR  Part  32 

Environmental  profection, 
Admimistrative  practice  and  procediure. 
Air  po  lution  control,  Government 
contra<  ts.  Grant  programs,  Loan 
prograj  as,  Reporting  and  recordkeeping 
requin  ments.  Technical  assistance, 
Water  )ollution  control. 


40CFI 


Part  36 


Adm  inistrative  practice  and 
proced  ire.  Drug  abuse,  Grant  programs. 
Report  ng  and  recordkeeping 
require  ments. 

Datec:  July  17,  2003. 
Morris  i..  Winn, 

Assistai  It  Administrator,  Office  of 

Admini  Jtration  and  Resources  Management. 

■  For  t  te  reason  stated  in  the  common 
preaml  le,  the  Environmental  Protection 
Agenc]  amends  40  CFR  chapter  I,  as 
followi : 

■  1.  Pa  1 32  is  revised  to  read  as  set  forth 
in  inst]  action  1  at  the  end  of  the  common 
preaml  1 


e. 


PART ;  2— governmentwide 
debai  ment  and  suspension 

(NONP  ^OCUREMENT);  AND 
STATUTORY  DISQUAURCATION 
UNDER  THE  CLEAN  AIR  ACT  AND 
CLEAN  WATER  ACT 


Sec. 
32.25 
32.50 
32.75 


iow  is  this  part  organized? 

tow  is  this  part  written? 

}o  terms  in  this  part  have  special 


mei  nings? 


Sulipart  A— Gonaral 

32.100    What  does  this  part  do? 
32.105    Does  this  part  apply  to  me? 
32.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
32.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
32.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
32.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
32.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibiUty  to  participate  in 

nonprocurement  transactions? 
32.135    May  the  EPA  exclude  a  person  who 

is  not  ciurently  participating  in  a 

nonprocurement  transaction? 
32.140    How  do  I  know  if  a  person  is 

excluded? 
32.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covarad  Transactions 

32.200    What  is  a  covered  transaction? 
32.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
32.210    Which  nonprocurement  transactions 

are  covered  transactions? 
32.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
32.220    Are-any  prociu«ment  contracts 

included  as  covered  transactions? 
32.225     How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

32.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
32.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
32.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
32.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
32.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
32.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
32.330    What  reqiiirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disdosiiig  InfoiBiatioii— Primaty  Tier 
Partic^antB 

32.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  EPA? 
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32.340    If  I  disclose  unfavorable  infonnation 
required  under  §  32.335,  will  I  be 
prevented  from  participating  in  the 
transaction? 

32.345    What  happens  if  I  fail  to  disclose  the 
infonnation  required  under  §  32.335? 

32.350    What  must  I  do  if  I  learn  of  the 

infonnation  required  under  §  32.335  after 
entering  into  a  covered  transaction  with 
the  EPA? 

Disclosing  Informatioii — Lower  Tier 
Participants 

32.355     What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

32.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  32.355? 

32.365     What  must  I  do  if  I  learn  of 

information  required  under  §32.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  EPA 
Officials  Regarding  Transactions 

32.400    Msy  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
32.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
32.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
32.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
32.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
32.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
32.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
32.435    What  must  I  require  of  a  primary  tier 

participant? 
32.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
32.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
32.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  32.335? 
32.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  32.355  to 

the-next  higher  tier? 

Subpart  E— Excluded  Parties  List  System 

32.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
32.505    Who  uses  the  EPLS? 
32.510    Who  maintains  the  EPLS? 
32.515     What  specific  information  is  in  the 

EPLS? 
32.520    Who  places  the  infonnation  into  the 

EPLS? 
32.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
32.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

32.600    How  do  suspension  and  debarment 
actions  start? 


32.605    How  does  suspension  differ  from 

debarment? 
32.610    What  procedures  does  the  EPA  use 

in  suspension  and  debarment  actions? 
32.615    How  does  the  EPA  notify  a  person 

of  a  suspension  or  debarment  action? 
32.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
32.625    What  is  the  scope  of  a  suspension  or 

debarment? 
32.630    May  the  EPA  impute  conduct  of  one 

person  to  another? 
32.635    May  the  EPA  settle  a  debarment  or 

suspension  action? 
32.640    May  a  settlement  include  a 

voluntary  exclusion? 
32.645    Do  other  Federal  agencies  know  if 

the  EPA  agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

32.700    When  may  the  suspending  official 

issue  a  suspension? 
32.705     What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
32.710    When  does  a  suspension  take  effect? 
32.715     What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
32.720    How  may  I  contest  a  suspension? 
32.725    How  much  time  do  I  have  to  contest 

a  suspension? 
32.730    What  informatipn  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
32.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
32.740    Ai-e  suspension  proceedings  formal? 
32.745    How  is  fact-finding  conducted? 
32.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
32.755     When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
32.760  How  long  may  my  suspension  last? 
32.765    How  may  I  appeal  my  suspension? 

Sut>part  H— Debarment 

32.800     What  are  the  causes  for  debarment? 
32.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
32.810    When  does  a  debarment  take  effect? 
32.815    How  may  I  contest  a  proposed 

debarment? 
32.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
32.825     What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
32.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 
32.835    Are  debarment  proceedings  formal? 
32.840    How  is  fact-finding  conducted? 
32.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
32.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
32.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
32.860    What  fectors  may  influence  the 

debarring  official's  decision? 
32.865    How  long  may  my  debarment  last? 
32.870    When  do  I  know  if  the  debarring 

official  debars  me? 


32.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
32.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
32.885    May  the  debarring  official  extend  a 

debarment? 
32.890    How  may  I  appeal  my  debarment? 

Subpart  I— Definitions 

32.900    Adequate  evidence. 
32.905    Affiliate. 
32.910    Agency. 
32.915    Agent  or  representative. 
32.920    Civil  judgment. 
32.925     Conviction. 
32.930    Debarment. 
32.935    Debarring  official. 
32.940    Disqualified. 
32.945    Excluded  or  exclusion. 
32.950    Excluded  Parties  List  System. 
32.955     Indictment. 
32.960    Ineligible  or  ineligibility. 
32.965    Legal  proceedings. 
32.970    Nonprocurement  transaction. 
32.975    Notice. 
32.980    Participant. 
32.985    Person. 

32.990    Preponderance  of  the  evidence. 
32.995     Principal. 
32.1000    Respondent. 
32.1005    State. 
32.1010    Suspending  official. 
32.1015    Suspension. 

32.1020    Volimtary  exclusion  or  voluntarily 
excluded. 

Subpart  J— Statutory  Disqualification  and 
Reinstatement  Urtder  ttie  Clean  Air  Act  and 
Clean  Water  Act 

32.1100    What  does  this  subpart  do? 
32.1105    Does  this  subpart  apply  to  me? 
32.1110    How  will  a  CAA  or  CWA 

conviction  affect  my  eli^bility  to 

participate  in  Federal  contracts. 

subcontracts,  assistance,  loans  and  other 

benefits? 
32.1115    Can  the  EPA  extend  a  CAA  or  CWA 

disqualification  to  other  facilities? 
32.1120    What  is  the  purpose  of  CAA  or 

CWA  disqualification? 
32.1125    How  do  award  officials  and  others 

know  if  I  am  disqualified? 
32.1130    How  does  disqualification  under 

the  CAA  or  CWA  differ  from  a  Federal 

discretionary  suspension  or  debarment 

action? 
32.1135     Does  CAA  or  CWA  disqualification 

mean  that  I  must  remain  ineligible? 
32.1140    Can  an  exception  be  made  to  allow 

me  to  receive  an  award  even  though  I 

may  be  disqualified? 
32.1200    How  will  I  know  if  I  am 

disqualified  under  the  CAA  or  CWA? 
32.1205    What  procedures  must  I  follow  to 

have  my  prociu'ement  and 

nonprocurement  eligibility  reinstated 

under  the  CAA  or  CWA? 
32.1210    Will  anyone  else  provide 

infonnation  to  the  EPA  debarring  official 

concerning  my  reinstatement  request? 
32.1215     What  happens  if  I  disagree  with  the 

information  provided  by  others  to  the 

EPA  debarring  official  on  my 

reinstatement  request? 
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32. 1 220    What  will  the  EPA  debamng 

official  consider  in  making  a  decision  on 

my  reinstatement  request? 
32.1225    When  will  the  EPA  debamng 

official  make  a  decision  on  my 

reinstatement  request? 
32.1230    How  will  the  debarring  official 

notify  me  of  the  reinstatement  decision? 
32.1300    Can  I  resolve  my  eligibility  status 

under  terms  of  an  administrative 

agreement  without  having  to  submit  a 

formal  reinstatement  request? 
32.1305    What  are  the  consequences  if  I 

mislead  the  EPA  in  seeking 

reinstatement  or  fail  to  comply  with  my 

administrative  agreement? 
32.1400    How  may  I  appeal  a  decision 

denying  my  request  for  reinstatement? 
32.1500    If  I  am  reinstated,  when  will  my 

name  be  removed  from  the  EPLS? 
32.1600    What  definitions  apply  specifically 

to  actions  under  this  subpart? 

Appendix  to  Part  32 — Covered  Transactions 

Authority:  33  U.S.C  1251  et  seq.;  42  U.S.C. 
7401  et  seq.;  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.0. 11738 
(3  CFR,  1973  Comp.,  p.  799);  E.O.  12549  (3 
CFR.  1986  Comp.,  p.  189);  E.O.  12689  (3  CFR, 
1989  Comp.,  p.  235). 

PART  32— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT);  AND 
STATUTORY  DiSQUAUFICATION 
UNDER  THE  CLEAN  AIR  ACT  AND 
CLEAN  WATER  ACT 

■  2.  The  heading  for  Part  32  is  revised  as 
set  foFth  above. 

■  3.  Part  32  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"EPA"  is  added  in  its  place  wherever  it 
occurs. 

m  b.  "[Agency  adjective]"  is  removed  and 
"EPA"  is  added  m  its  place  wherever  it 
occurs.- 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "EPA  Debarring  Official"  is 
added  in  its  place  wherever  it  occurs. 

■  4.  Section  32.220  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

132.220    Are  any  procurement  contracts 
Included  as  covered  traneactions? 

***** 

(c)  The  contract  is  awarded  by  any 
contractor,  subcontractor,  supplier, 
consultant  or  its  agent  or  representative 
in  any  transaction,  regardless  of  tier,  to 
be  funded  or  provided  by  the  EPA  imder 
a  nonprocurement  transaction  that  is 
expected  to  equal  or  exceed  $25,000. 
(See  optional  lower  tier  coverage  shown 
in  the  diagram  in  the  appendix  to  this 
part.) 

■  5.  Section  32.440  is  added  to  read  as 
follows: 


§32.44i    What  method  del  uae  to 
commiaiicale  thoee  requirsments  to 
partlcl|iuits7 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  paijticipant's  compliance  with 
subpart  C  of  this  part,  and  reqtiiring 
them  ta  include  a  similar  term  or 
condition  in  lower  tier  covered 
transaqtions. 

■  6.  Se  :tion  32.765  is  added  to  Subpart 
G  to  re  id  as  follows: 


§  32.76^    How  may  I  appeal  my 
suspension? 

(a)  I^the  EPA  suspending  official 
issues  f  decision  imder  §  32.755  to 
continie  your  suspension  after  you 
present  information  in  opposition  to 
that  suspension  under  §  32.720,  you  can 
aslc  for  review  of  the  suspending 
officiaus  decision  in  two  ways: 

(1)  Ypu  may  ask  the  suspending 
official  to  reconsider  the  decision  for 
material  errors  of  fact  or  law  that  you 
believe  will  change  the  outcome  of  the 
matter;  and/or 

(2)  Y  3u  may  request  the  Director, 
OflSce  ( if  Grants  and  Debarment  (OGD 
Director),  to  review  the  suspending 
official's  decision  to  continue  your 
suspension  within  30  days  of  yoiu- 
receiptjof  the  suspending  official's 
decisiob  imder  §  32.755  or  paragraph 
(a)(1)  of  this  section.  However,  Sie  OGD 
Director  can  reverse  the  suspending 
officialjs  decision  only  where  the  OGD 
Director  finds  that  the  decision  is  based 
on  a  cl^ar  error  of  material  fact  or  law, 
or  where  the  OGD  Director  finds  that  the 
suspending  official's  decision  was 
arbitraiTy,  capricious,  or  an  abuse  of 
discretion. 

(b)  Aj  request  for  review  under  this  , 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error;  ahd  include  the  reasons  or  legal 
bases  for  your  position. 

(c)  A  review  under  paragraph  (a)(2)  of 
this  sec  tion  is  solely  within  the 
discretion  of  the  OGD  Director  who  may 
also  sta  Y  the  suspension  pending  review 
of  the  s  ispending  official's  decision. 

(d)  T  le  EPA  suspending  official  and 
the  OGD  Director  must  notify  you  of 
their  decisions  under  this  section,  in 
writing  using  the  notice  procediu^s  at 
§32.61  land  §32.975. 

■  7.  Se<  tion  32.890  is  added  to  Subpart 
H  to  rei  d  as  follows: 

§32.890    How  may  I  appeal  my  debarment? 

(a)  If  the  EPA  debarring  official  issues 
a  decision  under  §  32.870  to  debar  you 
after  yob  present  information  in 
opposition  to  a  proposed  debarment 
under  §  32.815,  you  can  ask  for  review 


of  the  debarring  official's  decision  in 
two  ways: 

(1)  You  may  ask  the  debarring  official 
to  reconsider  the  decision  for  material 
errors  of  fact  or  law  that  you  believe  will 
change  the  outcome  of  the  matter;  and/ 


or 


(2)  You  may  request  the  Director, 
Office  of  Grants  and  Debarment  (OGD 
Director),  to  review  the  debarring 
official's  decision  to  debar  you  within 
30  days  of  yoxu  receipt  of  the  debarring 
official's  decision  under  §  32.870  or 
paragraph  (a)(1)  of  this  section. 
However,  the  OGD  Director  can  reverse 
the  debarring  official's  decision  only 
where  the  OGD  Director  finds  that  the 
decisioii  is  based  on  a  clear  error  of 
material  fact  or  law,  or  where  the  OGD 
Director  finds  that  the  debarring 
official's  decision  was  arbitrary, 
capricious,  or  an  abuse  of  discretion. 

(b)  A  request  for  review  under  this 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error;  and  include  the  reasons  or  legal 
bases  for  your  position. 

(c)  A  review  tmder  paragraph  (a)(2)  of 
this  section  is  solely  within  the 
discretion  of  the  OGD  Director  who  may 
also  stay  the  debarment  pending  review 
of  the  debarring  official's  decision. 

(d)  The  EPA  debarring  official  and  the 
OGD  Director  must  notify  you  of  their 
decisions  under  this  section,  in  writing, 
using  the  notice  procedures  at  §  32.615 
and  §32.975. 

■  8.  Section  32.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§32.995    Principal. 

*         *         *         »         * 

(c)  Other  examples  of  individuals  who 
are  principals  in  EPA  covered 
transactions  include: 

(1)  Principal  investigators; 

(2)  Technical  or  management 
consultants; 

(3)  Individuals  performing  chemical 
or  scientific  analysis  or  oversight; 

(4)  Professional  service  providers 
such  as  doctors,  lawyers,  accountants, 
engineers,  etc.; 

(5^  Individuals  responsible  for  the 
inspection,  sale,  removal, 
transportation,  storage  or  disposal  of 
solid  or  hazardous  waste  or  materials; 

(6)  Individuals  whose  duties  require 
special  licenses;  . 

(7)  Individuals  that  certify, 
authenticate  or  authorize  billings;  and 

(8)  Individuals  that  serve  in  positions 
of  public  trust. 

■  9.  Subpart  J  is  added  to  read  as  follows: 
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Subpart  J-SMutory  DisqiMillfiealion 
and  RainatalanMnt  Under  Itw  Clean  Air 
Act  and  Clean  Water  Act 


132.1100    WnurtdoMlMsMibpwtdo? 

This  subpart  explains  how  the  EPA 
administers  section  306  of  the  Clean  Air 
Act  (CAA)  (42  U.S.C.  7606),  and  section 
508  of  the  Qean  Water  Act  (CWA)  (33 
U.S.C.  1368),  which  disqualify  persons 
convicted  for  certain  offenses  under 
those  statutes  (see  §  32.1105),  from 
eligibility  to  receive  certain  contracts, 
subcontracts,  assistance,  loans  and  other 
benefits  (see  coverage  imder  the  Federal 
Acquisition  Regulation  (FAR),  48  CFR 
part  9,  subpart  9.4,  and  subparts  A 
through  I  of  this  part).  It  also  explains: 
the  procedures  for  seeking  reinstatement 
of  a  person's  eligibility  under  the  CAA 
or  CWA;  the  criteria  and  standards  that 
apply  to  EFA's  decision-making  process; 
and  requirements  of  award  officials  and 
others  involved  in  Federal  procurement 
and  nonprocurement  activities  in 
carrying  out  their  responsibilities  under 
the  CAA  and  CWA. 

{32.1105    DoM  this  subpart  apply  torn*? 

(a)  Portions  of  this  subpart  apply  to 
you  if  you  are  convicted,  or  likely  be 
convicted,  of  any  ofiense  imder  section 
7413(c)  of  the  CAA  or  section  1319(c)  of 
the  CWA. 

(b)  Portions  of  this  subpart  apply  to 
you  if  you  are  the  EPA  debarring 
official,  a  Federal  procurement  or 
nonprocurement  award  official,  a 
participant  in  a  Federal  procurement  or 
nonprocmement  program  that  is 
precluded  from  entering  into  a  covered 
transaction  with  a  person  disqualified 
under  the  CAA  or  CWA,  or  if  you  are 

a  Federal  department  or  agency 
anticipating  issuing  an  exception  to  a 
person  otherwise  disqualified  luider  the 
CAA  or  CWA. 

S32.1110    How  win  a  CAA  or  CWA 
conviction  affsct  my  siigibility  to  participate 
in  Federal  contracts,  subcontracts, 
assistance,  ioens  and  other  tMnefits? 

If  you  are  convicted  of  any  offense 
described  in  §  32.1105,  you  are 
automatically  disqualified  from 
eligibility  to  receive  any  contract, 
subcontiact,  assistance,  sub-assistance, 
loan  or  other  nonprociuement  benefit  or 
transaction  that  is  prohibited  by  a 
Federal  department  or  agency  xmder  the 
Govemmentwide  debarment  and 
suspension  system  (i.e.,  covered 
transactions  under  subparts  A  through  I 
of  this  part,  or  prohibited  awards  under 
48  CFR  part  9,  subpart  9.4),  if  you: 

(a)  Will  perform  any  part  of  the 
transaction  or  award  at  the  facility 
giving  rise  to  yoiu  conviction  (called  the 
violating  facility);  and 


(b)  You  own,  lease  or  supervise  the 
violating  facility. 

132.1115    Can  the  EPA  eUsnd  a  CAA  or 
CWA  disquemicllon  to  oOmt  fadMiee? 

The  CAA  specifically  authorizes  the 
EPA  to  extend  a  CAA  disqualification  to 
other  facilities  that  are  owned  or 
operated  by  the  convicted  person.  The 
EPA  also  has  authority  undw  subparts 
A  through  I  of  this  part,  or  under  48  CFR 
part  9,  subpart  9.4,  to  take  discretionary 
suspension  and  debarment  actions  on 
the  basis  of  misconduct  leading  to  a 
CAA  or  CWA  conviction,  or  for 
activities  that  the  EPA  debarring  official 
believes  were  designed  to  improperly 
circumvent  a  CAA  or  CWA 
disqualification. 

132.1120    WhatisthepurpoeeefCAAer 
CWAdisquaimeation? 

As  provided  for  in  Executive  Order 
11738  (3  CFR,  1973  Comp.,  p.799),  the 
purpose  of  CAA  and  CWA 
disqualification  is  to  enforce  the  Fedoal 
Government's  policy  of  imdertaking 
Federal  prociuement  and 
nonprocurement  activities  in  a  manner 
that  improves  and  enhances 
environmental  quality  by  promoting 
effective  enforcement  of  the  CAA  or 
CWA. 

f32.1125    How  do  award  officials  and 
others  know  N I  am  disqueHfied? 

If  you  are  convicted  under  these 
statutes,  the  EPA  enters  your  name  and 
address  and  that  of  the  violating  facility 
into  the  Excluded  Parties  List  System 
(EPLS)  as  soon  as  possible  after  the  EPA 
leams  of  your  conviction.  In  addition, 
the  EPA  enters  other  information 
describing  the  nature  of  yoin 
disqualification.  Federal  award  officials 
and  others  who  administer  Federal 
programs  consult  the  EPLS  before 
entering  into  or  approving  prociuement 
and  nonprociu-ement  transactions.  As  of 
the  date  of  this  regulation,  award 
officials  and  others,  including  the 
public,  may  obtain  a  yearly  subscription 
to  a  printed  version  of  the  EPLS  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  or  by  calling  the 
Government  Printing  Office  Inquiry  and 
Order  Desk  at  (202)  783-3238.  Anyone 
may  access  the  EPLS  through  the 
internet,  currentiy  at 
http://epls.amet.gov. 

§32.1130    How  does  disqualification  under 
the  CAA  or  CWA  differ  from  a  Federal 
discretionery  suspsnsion  or  dsbonmsnt 
action? 

(a)  CAA  and  CWA  disqualifications 
are  exclusions  mandated  by  statute.  In 
contrast,  suspensions  and  debarments 
imposed  under  subparts  A  through  I  of 


this  part  or  under  48  CFR  part  9,  subpart 
9.4.  are  exclusions  imposed  at  the 
discretion  of  Federal  suspending  or 
debarring  officials.  This  means  that  if 
you  are  convicted  of  violating  the  CAA 
at  CWA  provisions  described  under 
§  32.1105,  ordinarily  your  name  and 
that  of  the  violating  facility  is  placed 
into  the  EPLS  before  you  receive  a 
confirmation  notice  of  the  listing,  xa 
have  an  opportunity  to  discuss  ihe 
disqualification  with,  or  seek 
reinstatement  from,  the  EPA. 

(b)  CAA  or  CWA  disqualification 
applies  to  both  the  person  convicted  of 
the  offense,  and  to  the  violating  facility 
during  performance  of  an  award  or 
covered  transaction  under  the  Federal 
procurement  and  nonprocurement 
suspension  and  debannent  system.  It  is 
the  EPA'p  policy  to  carry  out  CAA  and 
CWA  disqualifications  in  a  manner 
which  integrates  the  disqualifications 
into  the  Govemmentwide  siispension 
and  debarment  system.  Whenevra  the 
EPA  determines  that  the  risk  presented 
to  Federal  procurement  or 
nonprocurement  activities  on  the  basis 
of  the  misconduct  which  gives  rise  to  a 
person's  CAA  or  CWA  conviction 
exceeds  the  coverage  afforded  by 
mandatory  disqualification,  the  EPA 
may  use  its  discretionary  authority  to 
suspend  or  d^iar  a  person  under 
subparts  A  through  I  of  this  part,  or 
under  48  CFR  part  9,  subpart  9.4. 

§32.1135    Does  CAA  or  CWA 
diequaMlcalion  mean  ttial  I  must  remain 
kiellgMe? 

You  must  remain  ineligible  until  the 
EPA  debarring  official  certifies  that  the 
condition  giving  rise  to  your  conviction 
has  been  corrected.  If  you  desire  to  have 
your  disqualification  terminated,  you 
must  submit  a  written  request  for 
reinstatement  to  the  EPA  debarring 
official  and  support  your  request  with 
persuasive  documentation.  For 
information  about  the  process  for 
reinstatement  see  §  32.1205  and 
§32.1300. 

§32.1140    Can  an  exception  be  mede  to 
eilow  me  to  receive  an  eward  even  ttiough 
Imaybedisquellfled? 

(a)  After  consulting  with  the  EPA 
debarring  official,  the  head  of  any 
Federal  department  or  agency  (or 
designee)  may  exempt  any  particular 
award  or  a  class  of  awards  with  that 
department  or  agency  frt>m  the 
prohibitions  otherwise  resulting  from 
CAA  or  CWA  disqualification.  In  the 
event  an  exemption  is  granted,  the 
exemption  must: 

(1)  Be  in  writing;  and 

(2)  State  why  the  exemption  is  in  the 
paramount  interests  of  the  United 
States. 
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(b)  in  the  event  an  exemption  is 
granted,  the  exempting  department  or 
agency  must  send  a  copy  of  the 
exemption  decision  to  the  EPA 
debarring  official  for  inclusion  in  the 
official  record. 

f32.1200    How  will  I  know  If  I  am 
diaqualNtod  undw  the  CAA  or  CWA7 

There  may  be  several  ways  that  you 
learn  about  yoiu'  disqualification.  You 
are  legally  on  notice  by  the  statutes  that 
a  criminal  conviction  under  the  CAA  or 
CWA  automatically  disqualifies  you.  As 
a  practical  matter,  you  may  leam  about 
your  disqualification  from  your  defense 
counsel,  a  Federal  contract  or  award 
official,  or  from  someone  else  who  sees 
your  name  in  the  EPLS.  As  a  courtesy. 
the  EPA  will  attempt  to  notify  you  and 
the  owner,  lessor  or  supervisor  of  the 
violating  facility  that  your  names  have 
been  entered  into  the  EPLS.  The  EPA 
.  will  inform  you  of  the  procedures  for 
seeking  reinstatement  and  give  you  the 
name  of  a  person  you  can  contact  to 
discuss  your  reinstatement  request. 

132.1205    What  procMlurM  mu«t  I  follow 
to  have  my  procurwTMnt  and 
nonprocufMiMfit  ailglblilty  reinstated  under 
the  CAA  or  CWA? 

(a)  You  must  submit  a  written  request 
for  reinstatement  to  the  EPA  debarring 
official  stating  what  you  believe  the 
conditions  were  that  led  to  yoiu- 
conviction,  and  how  those  conditions 
have  been  corrected,  relieved  or 
addressed.  Your  request  must  include 
documentation  sufficient  to  support  all 
material  assertions  you  make.  The 
debarring  official  must  determine  that  _ 
all  the  technical  and  non-technical 
causes,  conditions  and  consequences  of 
your  actions  have  been  sufficiently 
addressed  so  that  the  Government  can 
confidently  conduct  future  business 
activities  with  you,  and  that  your  future 
operations  will  be  conducted  in 
compliance  with  the  CAA  and  CWA. 

Cb)  You  may  begin  the  reinstatement 
process  by  having  informal  discussions 
with  the  EPA  representative  named  in 
your  notification  of  listing.  Having 
informal  dialogue  with  that  person  will 
make  you  aware  of  the  EPA  concerns 
that  must  be  addressed.  The  EPA 
representative  is  not  required  to 
negotiate  conditions  for  your 
reixistatement.  However,  beginning  the 
reinstatement  process  with  informal 
dialogue  increases  the  chance  of 
achieving  a  favorable  outcome,  and 
avoids  unnecessary  delay  that  may 
result  from  an  incomplete  or  inadequate 
reinstatement  request.  It  may  also  allow 
you  to  resolve  yoiur  disqualification  by 
reaching  an  agreement  with  the  EPA 
debairing  official  imder  informal 


procedures.  Using  your  informal  option 
first  does  not  prevent  you  from 
submitting  a  formal  reinstatement 
request  with  the  debarring  official  at  any 
time.     I 


iJ 


§  32.1 21 4    Will  anyone  else  provide 
informa^  to  the  EPA  debarring  official 
eoncemhg  my  reinstatement  request? 

If  youi  request  reinstatement  under 
§  32.12^,  the  EPA  debarring  official 
may  obtiiin  review  and  comment  on 
your  request  by  anyone  who  may  have 
informapon  about,  or  an  official  interest 
in,  the  iHatter.  For  example,  the 
debarring  official  may  consult  with  the 
EPA  Regional  offices,  the  Department  of 
Justice  dr  other  Federal  agencies,  or 
state,  tribal  or  local  governments.  The 
EPA  debarring  official  will  make  sure 
that  you  have  an  opportimity  to  address 
important  allegations  or  information 
contained  in  the  administrative  record 
before  making  a  final  decision  on  your 
request  for  reinstatement. 


932.121 
thel 


What  happens  If  i  disagree  with 
lion  provided  by  others  to  the 


EPA  debarring  official  on  my  reinstatement 
request? 

(a)  If  jjour  reinstatement  request  is 
based  on  factual  information  (as 
opposed  to  a  legal  matter  or 
discretionary  conclusion)  that  is 
differenf  from  the  information  provided 
by  other^  or  otherwise  contained  in  the 
administrative  record,  the  debarring 
official  Tfrill  decide  whether  those  facts 
are  geniinely  in  dispute,  and  material  to 
making  a  decision.  If  so,  a  fact-finding 
proceedtig  will  be  conducted  in 
accordaiice  with  §  32.830  through 

§  32.840l  and  the  debarring  official  will 
consideijthe  findings  when  making  a 
decisioiuon  your  reinstatement  request. 

(b)  If  the  basis  for  your  disagreement 
with  thejinformation  contained  in  the 
administrative  record  relates  to  a  legal 
issue  or  discretionary  conclusion,  or  is 
not  a  get  nine  dispute  over  a  material 
fact,  you  will  not  have  a  fact-finding 
proceed!  ag.  However,  the  debarring 
official  V  rill  allow  you  ample 
opportui  lity  to  support  your  position  for 
the  recoi  d  and  present  matters  in 
oppositii  in  to  your  continued 
disqualij  ication.  A  simunary  of  any 
informat  on  you  provide  orally,  if  not 
afready  i  jcorded,  should  also  be 
submittep  to  the  debarring  official  in 
wo-iting  to  assure  that  it  is  preserved  for 
the  debatring  official's  consideration 
and  the  administrative  record. 

§32.1220  i  What  wrHI  the  EPA  debarring 
official  c<*)slder  In  making  a  decision  on  my 
reinstateifient  request? 

(a)  The  EPA  debarring  official  will 
consider  jail  information  and  arguments 
contained  in  the  administrative  record 


in  support  of,  or  in  opposition  to,  your 
request  for  reinstatement,  including  any 
findings  of  material  fact. 

(b)  The  debarring  official  will  also 
consider  any  mitigating  or  aggravating 
factors  that  may  relate  to  your 
conviction  or  the  circumstances 
surroimding  it,  including  any  of  those 
factors  that  appear  in  §  32.860  that  may 
apoly  to  your  situation. 

fc)  Finally,  if  disqualffication  applies 
to  a  business  entity,  the  debarring 
official  will  consider  any  corporate  or 
business  attitude,  policies,  practices  and 
procedures  that  contributed  to  the 
events  leading  to  conviction,  or  that 
may  have  been  implemented  since  the 
date  of  the  misconduct  or  conviction. 
You  can  obtain  any  current  policy 
directives  issued  by  the  EPA  that  apply 
to  CAA  or  CWA  disqualification  or 
reinstatement  by  contacting  the  Office  of 
die  EPA  Debarring  Official.  U.  S. 
Environmental  Protection  Agency, 
Office  of  Grants  and  Debarment  (3901- 
R).  1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20460. 

§32.1225    When willthe EPA debenrlng 
official  make  a  decision  on  my 
reinstatement  request?  * 

(a)  The  EPA  debarring  official  will 
.  make  a  decision  regarding  yoiu* 

reinstatement  request  under 
§  32.1205(a),  when  the  administrative 
record  is  complete,  and  he  or  she  can 
determine  whether  the  condition  giving 
rise  to  the  CAA  or  CWA  conviction  has 
been  corrected-usually  within  45  days 
of  closing  the  administrative  record. 

(b)  A  reinstatement  request  is  not 
officially  before  the  debarring  official 
while  you  are  having  informal 
discussions  under  §  32.1205(b). 

§32.1230    How  will  the  EPA  debarring 
official  notify  me  of  the  reinstatement 
decision? 

The  EPA  debarring  official  will  notify 
you  of  the  reinstatement  decision  in 
writing,  using  the  same  methods  for 
communicating  debarment  or 
suspension  action  notices  imder 
§32.615. 

§32.1300    Can  I  resolve  my  eligibility 
status  under  terms  of  an  administrative 
agreement  without  having  to  submit  a 
fonmal  reinstatement  request? 

(a)  The  EPA  debarring  official  may,  at 
any  time,  resolve  yoiu-  CAA  or  CWA 
eligibility  status  under  the  terms  of  an 
administrative  agreement.  Ordinarily, 
the  debarring  official  will  not  make  an 
offer  to  you  for  reinstatement  until  after 
the  administrative  record  for  decision  is 
complete,  or  contains  enough 
information  to  enable  him  or  her  to 
make  an  informed  decision  in  the 
matter. 
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(b)  Any  resolution  of  your  eligibility 
status  under  the  CAA  or  CWA  resulting 
from  an  administrative  agreement  must 
include  a  certification  that  the  condition 
giving  rise  to  the  conviction  has  been 
corrected. 

(c)  The  EPA  debarring  official  may 
enter  into  an  administrative  agreement 
to  resolve  CAA  or  CWA  disqualification 
issues  as  part  of  a  comprehensive 
criminal  plea,  civil  or  administrative 
agreement  when  it  is  in  the  best  interest 
of  the  United  States  to  do  so. 

§32.1305    What  are  the  consequences  if  I 
mislead  the  EPA  in  seeldng  reinstatereent 
or  faii  to  comply  with  my  administrative 
agreement? 

(a)  Any  certification  of  correction 
issued  by  the  EPA  debarring  official,     - 
whethef  the  certification  results  from  a 
reinstatement  decision  under 

§  32.1205(a)  and  §  32.1230,  or  from  an 
.  administrative  agreement  under 
§  32.1205(b)  and  §  32.1300,  is 
conditioned  upon  the  accuracy  of  the 
information,  representations  or 
assurances  made  during  development  of 
the  administrative  record. 

(b)  If  the  EPA  debarring  official  finds 
that  he  or  she  has  certified  correction  of 
the  condition  giving  rise  to  a  CAA  or 
CWA  conviction  or  violation  on  the 
basis  of  a  false,  misleading,  incomplete 
or  inacciuate  information;  or  if  a  person 
fails  to  comply  with  material  condition 
of  an  administrative  agreement,  the  EPA 
debarring  official  may  revoke  the 
certification  of  correction  and 
immediately  reinstate  the  CAA  or  CWA 
disqualification.  In  addition,  the  EPA 
debarring  official  may  take  suspension 
or  debarment  action  against  the 
person(s)  responsible  for  the 
misinformation  or  noncompliance  with 
the  agreement  as  appropriate.  If  anyone 
provides  false,  inaccurate,  incomplete  or 
misleading  information  to  EPA  in  an 
attempt  to  obtain  reinstatement,  the  EPA 
debarring  official  will  refer  the  matter  to 
the  EPA  Office  of  the  Inspector  General 
for  potential  criminal  or  civil  action. 

§32.1400    How  may  i  appeal  a  decision 
denying  my  request  for  reinstatement? 

(a)  If  the  EPA  debarring  official  denies 
your  request  for  reinstatement  imder  the 
CAA  or  CWA,  you  can  ask  for  review  of 
the  EPA  debarring  official's  decision  in 
two  ways: 

(1)  You  may  ask  the  debarring  official 
to  reconsider  the  decision  for  material 
errors  of  fact  or  law  that  you  believe  will 
change  the  outcome  of  the  matter;  and/ 
or 

(2)  You  may  request  the  Director, 
Office  of  Grants  and  Debarment  (OGD 
Director),  to  review  the  debarring 
official's  denial  within  30  days  of  your 


receipt  of  the  debarring  official's 
decision  under  §  32.1230  or  paragraph 
(a)(1)  of  this  section.  However,  the  OGD 
Director  can  reverse  the  debarring 
official's  decision  denying  reinstatement 
only  where  the  OGD  Director  finds  that 
there  is  a  clear  error  of  materia]  fact  or 
law,  or  where  the  OGD  Director  finds 
that  the  debarring  official's  decision  was 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

(b)  A  request  for  review  under  this 
section  must  be  in  writing  and  state  the 
specific  findings  you  believe  to  be  in 
error  and  the  reason  for  your  position. 

(c)  A  review  by  the  OGD  Director 
under  this  section  is  solely  within  the 
discretion  of  the  OGD  Director. 

(d)  The  OGD  Director  must  notify  you 
of  his  or  her  decision  under  this  section, 
in  writing,  using  the  notice  procedures 
identified  at  §  32.615  and  §  32.975. 

§32.1500    If  I  am  reinstated,  when  will  my 
name  be  removed  from  the  EPLS? 

If  yoiu  ehgibility  for  procurement  and 
nonprocurement  participation  is 
restored  under  the  CAA  or  CWA, 
whether  by  decision,  appeal,  or  by 
administrative  agreement,  the  EPA  will 
remove  your  name  and  that  of  the 
violating  facility  from  the  EPLS, 
generally  within  5  working  days  of  your 
reinstatement. 

§32.1600    What  definitions  apply 
specifically  to  actions  under  this  subpart? 

In  addition  to  definitions  under 
subpart  I  of  this  part  that  apply  to  this 
part  as  a  whole,  the  following  two 
definitions  apply  specifically  to  CAA 
and  CWA  disqualifications  under  this 
subpart: 

(a)  Person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any" 
interstate  body. 

(b)  Violating  facility  means  any 
building,  plant,  installation,  structure, 
mine,  vessel,  floating  craft,  location  or 
site  of  operations  that  gives  rise  to  a 
CAA  or  CWA  conviction,  and  is  a 
location  at  which  or  from  which  a 
Federal  contract,  subcontract,  loan, 
assistance  award  or  other  covered 
transaction  may  be  performed.  If  a  site 
of  operations  giving  rise  to  a  CAA  or 
CWA  conviction  contains  or  includes 
more  than  one  building,  plant, 
installation,  structine,  mine,  vessel, 
floating  craft,  or  other  operational 
element,  the  entire  location  or  site  of 
operation  is  regarded  as  the  violating 
facility  imless  otherwise  limited  bv  the 
EPA. 

■  10.  Part  36  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 


PART  36-GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

36.100    What  does  this  part  do? 
36.105    Does  this  part  apply  to  me? 
36.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
36. 1 1 5    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipiants 
Other  Than  Individuals 

36.200    What  must  I  do  to  comply  with  this 
part? 

36.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

36.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

36.215    What  must  I  include  in  my  drug-free 
awareness  program? 

36.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

36.225    What  actions  must  1  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

36.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Redpiants 
Who  Are  Indhriduals 

36.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

36.301  (Reserved) 

Subpart  D-Responsibiiities  of  EPA 
Awarding  Officials 

36.400    What  are  my  responsibilities  as  an 
EPA  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

36.500    How  are  violations  of  tliis  part 

determined  for  recipients  other  than 

individuals? 
36.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
36.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
36.515    Are  there  any  exceptions  to  diose 

actions? 

Subpart  F— Definitions  ' 


36.605  Award. 

36.610  Controlled  substance. 

36.615  Conviction. 

36.620  Cooperative  agreement. 

36.625  Criminal  drug  statute. 

36.630  Debarment. 

36.635  Drug-free  workplace. 

36.640  Employee. 

36.645  Federal  agency  or  agency. 

36.650  Grant. 

36.655  Individual. 

36.660  Recipient. 

36.665  State. 

36.670  Suspension. 

Autlioiity:  41  U.S.C.  701  et  seq. 
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■  11.  Part  36  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"EPA"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"EPA"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "(Agency  head  or  designee]"  is 
removed  and  "EPA  Administrator  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"EPA  Administrator"  is  added  in  its 
place  wherever  it  occurs. 

■  12.  Section  36.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Fedoal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"40  CFR  Part  32"  in  its  place. 

■  13.  Section  36.60S(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation)"  and  adding  "40  CFR  Part 
31"  in  its  place. 


GENERAL  SERVICES 
ADKMISTRATION 

41  CFR  Parts  106-68  «id  106-74 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Suda,  Special  Assistant  for 
Contractor  Integrity,  General  Services 
Administration.  1800  F  Street  NW., 
Washington,  DC  20405-0002,  (202)  501- 
4770.  e-mail:  donald.suda.@gsa.gov. 

List  of  Subjects 

41  CFR  Part  105-68 

Administrative  practice  and 
procedure,  Debarment  and  suspension, 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 

41  CFR  Part  105-74 

Administrative  practice  and 
procediire,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  23,  2003. 
St^phsn  A.  Pnry, 
AdnUnistrator  of  General  Services. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  General  Services 
Administration  amends  41  CFR  chapter 
105,  as  follows: 

CHAPTER  105-{AMENDED]    , 

■  1.  Part  105-68  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preunble. 


PART  1(  5-68— GOVERNMENTWIDE 
DEBARBENT  AND  SUSPENSION 
(NONPRDCUREMENT) 


How  is  this  part  organized? 
How  is  this  part  written? 
Do  terms  in  this  part  have 
meanings? 

>— GenersI 

What  does  this  part  do? 
Does  this  part  apply  to  me? 
What  is  the  purpose  of  the 
ement  debarment  and 
ision  system? 

5    How  does  an  exclusion  restrict 
ion's  involvement  in  covered 
ictions? 

;0  May  we  grant  an  exception  to 
excluded  person  participate  in  a 
d  transaction? 

5    Does  an  exclusion  under  the 
icuiement  system  affect  a  pwson's 
ity  for  Federal  procurement 


(0    Does  exclusion  under  the 

procurement  system  affect  a 
I's  eligibility  to  participate  in 

sment  transactions? 
|5    May  the  General  Services 
dstration  exclude  a  person  who  is 
3ntly  participating  in  a 
nonjpfocurement  transaction? 
105-68.140    How  do  I  know  if  a  person  is 

excluded? 
105-68.145    Does  this  part  address  persons 
who  are  disqualified,  as  well  as  those 
who  are  excluded  from  honprocurement 
ictions? 

Subpart  t— Covered  Trsnsactkms 

105-68.2110    What  is  a  covered  transaction? 
105-68.21  »5    Why  is  it  important  to  know  if 

a  par  icular  transaction  is  a  covered 

trans  iction? 
105-68.2  [0    Which  nonprocurement 

trans  ictions  are  covered  transactions? 
105-68.2  15     Which  nonprocurement 

trans  ictions  are  not  covered 

trans  ictions? 
105-68.2  !0    Are  any  procurement  contracts 

inclu  ded  as  covered  transactions? 
105-68.2  !5    How  do  I  know  if  a  transaction 

in  w!  dch  I  may  participate  is  a  covered 

trans  iction? 

Subpart  C — Responsibilities  of  Participants 
Regardiiig  Transactions 

Doing  Bu  siness  With  Other  Persons 

105-68.3  )0    What  must  I  do  before  I  enter 

into  I  covered  transaction  with  another 

pers(  in  at  the  next  lower  tier? 
105-68.3  35    May  I  enter  into  a  covered 

trani  action  with  an  excluded  or 

disqi  lalified  person? 
105-68.3 10    What  must  I  do  if  a  Federal 

agen  :y  excludes  a  person  with  whom  I 

am  a  ready  doing  business  in  a  covered 

tran!  action?    ~ 
105-68.305    May  I  use  the  services  of  an 

excladed  person  as  a  principal  under  a 

covered  transaction? 
105-68.3^0    Must  I  verify  that  principals  of 

my  c  Dvered  transactions  are  eligible  to 

p^  ::ipate? 


105-68.325    What  happens  if  I  do  business 
with  an  excluded  person  in  a  covered 
transaction? 

105-68.330    What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  InfDnutioD — Primary  Tier 
Participanls 

105-68.335    What  information  must  I 
provide  before  entering  into  a  covered 
transaction  with  the  General  Services 
Administration? 

105-68.340    If  I  disclose  unfavorable 
information  required  under  §  105- 
68.335,  will  I  be  prevented  from 
participating  in  die  transaction? 

105-68.345    What  haf^ens  if  I  foil  to 

disclose  the  information  required  under 
§  105-68.335? 

105-68.350    What  mnst  I  do  if  I  learn  of  the 
information  required  under  §  105-68.335 
after  «itering.into  a  covered  transaction 
with  the  General  Services 
Administration? 

Diaclasing  Ii^nnalioii^^AiweE  Tier 
PartiapMitB 

105-68.355    What  information  must  I 

provide  to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

105-68.360    What  happens  if  I  fail  to 

disclose  the  infoimation  required  under 
§105-68.355? 

105-68.365    What  must  I  do  if  I  learn  of 
information  required  under  §  105-68.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

ofGSA 


Subpart 

Offleiais  RsgivdlngTi 

105-68.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
105-68.405    May  I  enter  into  a  covered 

Gransaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
105-68.410    May  I  approve  a  participant's 

use  of  the  services  of  an  excluded 

person? 
105-68.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 
«    transaction? 
105-68.420    May  I  approve  a  transaction 

with  an  excluded  or  disqualified  person 

at  a  lower  tier? 
105-68.425    When  do  I  check  to  see  if  a 

person  is  excluded  or  disqualified? 
105-68.430    How  do  I  check  to  see  if  a 

person  is  excluded  or  disqualified? 
105-68.435    What  must  I  require  of  a 

primary  tier  participant? 
105-68.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
105-68.445    What  action  may  I  take  if  a 

primary  tier  participant  Imowingly  does 

business  with  an  excluded  or 

disqualified  person? 
105-68.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under  §  105- 

68.335? 
105-68.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  discloss  the 
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infoimation  required  under  §  105-68.355 
to  the  next  higher  tier? 

Subpul  E— Excluded  Parties  Ust  System 

105-68.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
105-68.505    Who  uses  the  EPLS? 
105-68.510    Who  maintains  the  EPLS? 
105-68.515    What  specific  information  is  in 

the  EPLS? 
105-68.520    Who  places  the  information 

into  the  EPLS? 
105-68.525    Whom  do  I  ask  if  I  have 

questions  about  a  person  in  the  EPLS? 
105-68.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  DelMrment  Actions 

105-68.600    How  do  suspension  and 

debarment  actions  start? 
105-68.605    How  does  suspension  differ 

from  debarment? 
105-68.610    What  procedures  does  the 

General  Services  Administration  use  in 

suspension  and  debarment  actions? 
105-68.615    How  does  the  General  Services 

Administration  notify  a  person  of  a 

suspension  and  debarment  action? 
105-68.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
105-68.625    What  is  the  scope  of  a 

suspension  or  debarment  action? 
105-68.630    May  the  General  Services 

Administration  impute  the  conduct  of 

one  person  to  another? 
1 05-68.635    May  the  General  Services 

Administration  settle  a  debarment  or 

suspension  action? 
105-68.640    May  a  settlement  include  a 

voluntary  exclusion? 
105-68.645    Do  other  Federal  agencies  know 

if  the  General  Services  Administration 

agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

105-68.700    When  may  the  suspending 

ofBcial  issue  a  suspension? 
105-68.705     What  does  the  suspending 

official  consider  in  issuing  a  suspension? 
105-68.710    When  does  a  suspension  take 

effect? 
105-68.715    What  notice  does  the 

suspending  official  give  me  if  I  am 

suspended? 
105-68.720    How  may  I  contest  a 

suspension? 
105-68.725    How  much  time  do  I  have  to 

contest  a  suspension? 
105-68.730    What  information  must  I 

provide  to  the  suspending  official  if  I 

contest  a  suspension? 
105-68.735     Under  what  conditions  do  I  get 

an  additional  opportunity  to  challenge 

the  facts  on  which  the  suspension  is 

based? 
105-68.740    Are  suspension  proceedings 

formal? 
105-68.745    How  is  fact-finding  conducted? 
105-68.750    What  does  the  suspending 

official  consider  in  deciding  whether  to 

continue  or  terminate  my  suspension? 
105-68.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
105-68.760    How  long  may  my  suspension 

last? 


Subpart  H— Debarment 

105-68.800    What  are  the  causes  for 

debarment? 
105-68.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
105-68.810    When  does  a  debarment  take 

effect? 
105-68.815    How  may  I  contest  a  proposed 

debarment? 
105-68.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
105-68.825    What  information  must  I 

provide  to  the  debarring  official  if  I 

contest  a  proposed  debarment? 
105-68.830    Under  what  conditions  do  I  get 

an  additional  opportunity  to  challenge 

the  facts  on  which  the  proposed 

debarment  is  based? 
105-68.835     Are  debarment  proceedings 

formal? 
105-68.840    How  is  fact-finding  conducted? 
105-68.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
105-68.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
105-68.855     Who  has  the  burden  of  proof  in 

a  debarment  action? 
105-68.860    What  factors  may  influence  the 

debarring  official's  decision? 
105-68.865    How  long  may  my  debarment 

last? 
105-68.870    When  do  I  know  if  the 

debarring  official  debars  me? 
105-68.875    May  I  ask  the  debarring  official 

to  reconsider  a  decision  to  debar  me? 
105-68.880    What  factors  may  influence  the 

debarring  official  during 
reconsideration? 
105-68.885    May  the  debarring  official 
extend  a  debarment? 

Subpart  I— Definitions 

105-68.900    Adequate  evidence. 
105-68.905     Affiliate. 
105-68.910     Agency. 
105-68.915    Agent  or  representative. 
105-68.920    Civil  judgment. 
105-68.925    Conviction. 
105-68.930    Debarment. 
105-68.935    Debarring  official. 
105-68.940    Disqualified. 
105-68.945    Excluded  or  exclusion. 
1 05-68 .  950    Excluded  Parties  List  System. 
105-68.955    Indictment. 
105-68.960    Ineligible  or  ineligibility. 
105-68.965     Legal  proceedings. 
105-68.970    Nonorocurement  transaction. 
105-68.975     Notice. 
105-68.980    Participant. 
105-68.985    Person. 

105-68.990    Preponderance  of  the  evidence. 
105-68.995     Principal. 
105-68.1000    Respondent. 
105-68.1005     State. 
105-68.1010    Suspending  official. 
105-68.1015     Suspension. 
105-68.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J— {Itoserved] 

Appendix  to  Part  10&-684>ivered 
Transactions 

Authority:  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327;  E;0. 12549.  3  CFR.  1986  Comp., 


p.  189;  E.0. 12689,  3  CFR,  1989  Comp.,  p. 
235. 

■  2.  Part  105-68  is  further  amended  as 
set  forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"General  Services  Administration"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removedand 
"GSA"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Administrator  of  General 
Services  "is  added  in  its  place  wherever 
it  occurs. 

■  3.  Section  105-68.440  is  added  to  read 
as  follows: 

§105-68.440    What  method  do  I  uae  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

■  4.  Part  105-74  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  105-74— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANaAL 
ASSISTANCE) 

Sulipart  A— Purpose  and  Coverage 

Sec. 

105-74.100    What  does  this  part  do? 
105-74.105    Does  this  part  apply  to  me? 
105-74.110    Are  any  of  my  Federal 

assistance  awards  exempt  from  this  part? 
105-74.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

105-74.200     What  must  I  do  to  comply  vrith 

this  part? 
105-74.205    What  must  I  include  in  my 

drug-free  workplace  statement? 
105-74.210    To  whom  must  I  distribute  my 

drug-free  workplace  statement? 
105-74.215     What  must  I  include  in  my 

drug-free  awareness  program? 
105-74.220    By  when  must  I  publish  my 

drug-fr«e  workplace  statement  and 

establish  my  drug-fr«e  awareness 

program? 
105-74.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 

of  drug  violations  in  the  woricplace? 
105-74.230    How  and  when  must  I  identify 

workplaces? 

Subpart  C—Requlramenta  for  Recipients 
Who  Are  Individuals 

105-74.300    What  must  I  do  to  coII^)ly  with 
this  part  if  I  am  an  individual  recipient? 
.105-74.301     [Reserved] 
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Subpart  D— AMpontiblllties  of  GSA 
Awrdlng  Officials 

105-74.400    What  are  my  responsibilities  as 
a  GSA  awarding  official? 


Cooperat 

sus 

administt'ation 


43  CFR  f  art  42 


Subpart£-r-Violations  of  This  Part  and 
Conssqusncas 

105—74.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
105-74.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
105-74.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part?  „v..».w.^..^^^»^». 

105-74.515    Are  there  any  exceptions  to  recordke  jpine 

those  actions?  i 


List  of  Siib|ects 

43  CFR  fart  12 

Admin  istrative  practice  and 
procediu  3,  Contract  programs, 

ve  agreements,  Debarment  and 
pensiton,  Grant  programs,  Grant 


SubfMrt  F— OaflnWons 

105-74.605  Award. 

105-74.610  Ckintrolled  substance. 

105-74.615  Conviction. 

105-74.620  Cooperative  agreement.  ' 

105-74.625  Criminal  drug  statute. 

105-74.630  Debarment. 

105-74.635  Drug-free  workplace. 

105-74.640  Employee. 

105—74.645  Federal  agency  or  agency. 

105-74.650  Grant. 

105-74.655  Individual. 

105-74.660  Recipient. 

105-74.665  State.  , 

105-74.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

■  5.  Part  105-74  is  further  amended  as 
set  forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"General  Services  Administration"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"GSA"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Administrator  of  General 
Services"  is  added  in  its  place  wherever 
it  occiirs. 

■  d.  "[Agency  head]"  is  removed  and 
"Administrator  of  General  Services"  is 
added  in  its  place  wherever  it  occurs. 

■  6.  Section  105-74.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"41  FR  part  105-68"  in  its  place. 

■  7.  Section  105-74.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "41  CFR  part 
105-71"  in  its  place. 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Parts  12, 42  and  43 

RIN  10gO-AA79 

R>9  FUfTTHER  INFORMATION  CONTACT: 
Debra  E.  Sonderman,  Director,  Office  of 
Acquisition  and  Property  Management, 
(202) 208-6431. 


Admin  istrative  practice  and 
B,  Contract  programs, 
ive  agreements.  Debarment  and 
suspensi  )n.  Grant  programs,  Grants 
administ  "ation.  Reporting  and 
requirements. 

43  CFR  Airf  43 

Admit  istrative  practice  and 
proceduj  r.  Contract  programs. 
Cooperative  agreements,  Drug  abuse, 
Grant  pmgrams,  Grants  administration, 
Reportin ;  and  recordkeeping 
requiren  ents. 


Dated: 


ily  25,  2003. 


P.  Lynn  S  :arlett, 

Assistant  Secretary — Policy.  Management 
and  Budget. 

■  Accorc  ingly,  for  the  reasons  stated  in 
the  comi  ion  preamble,  the  Department 
of  Interic  r  amends  43  CFR  subtitle  A,  as 
follows; 

PART  1  a— ADMINISTRATIVE  AND 
AUDIT  nEQUIREMENTS  AND  COST 
PRINCIP  LES  FOR  ASSISTANCE 
PROGRi  kMS 

1 .  The  luthority  citation  for  part  1 2  is 
revised  1 3  read  as  follows: 

Author  ty:  E.O  12549  (3  CFR,  1986  Comp., 
O.  12689  (3  CFR,  1989  Comp.,  p. 
2455,  Pub.  L.  103-355,  108  Stat. 
1  J.S.C.  6101  note);  5  U.S.C.  301; 
61C 1  note. 


p.  189):  E 
235);  sec 
3327(31 
U.S.C 


■  2.  Part 
reserved 

■  3.  Part  4 
in  instru  ction 
preambl ; 


12,  Subpart  D  is  removed  and 


2  is  added  to  read  as  set  forth 
1  at  the  end  of  the  common 


PART  42  — GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPF  OCUREMENT) 


Sec. 
42.25 
42.50 
42.75 


H)w 

H)w 
D) 
meat  ings 


Subpart 

42.100 
42.105 
42.110 
non 


i — General 


is  this  part  organized? 
w  is  this  part  written? 
terms  in  this  part  have  special 


Vhat  does  this  part  do? 
)oes  this  part  apply  to  me? 
'  Vhat  is  the  purpose  of  the 
p  rocurement  debarment  and 
susp  insion  system? 
42.115    !  low  does  an  exclusion  restrict  a 
pers(  n's  involvement  in  covered 
trans  ictions? 


42.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
42.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  progurement 

contracts? 
42.130    Does  exclusion  imder  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
42.135    May  the  Department  of  the  Interior 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
42.140    How  do  I  know  if  a  person  is 

excluded? 
42.145  ~Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B — Covered  Transactions 

42.200    What  is  a  covered  transaction? 
42.205     Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
42.210    Which  nonprociu'ement  transactions 

are  covered  transactions? 
42.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
42.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
42.225    How  do  I  know  if  a  tran.saction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C — Responsibilities,  of  Participants 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

42.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
42.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
42.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
42.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
42.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
42.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
42.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

42.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Department  of  the 

Interior? 
42.340     If  I  disclose,  unfavorable  information 

required  under  §42.335,  will  I  be 

prevented  from  participating  in  the 

transaction? 
42.345    What  happens  if  I  fail  to  disclose  the 

information  required  under  §  42.335? 
42.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §42.335  after 
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entering  into  a  covered  transaction  with 
the  Department  of  the  Interior? 

Disclosing  Information— Lower  Tier 
Participants 

42.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

42.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  42.355? 

42.365    What  must  I  do  if  Ileam  of 

information  required  under  §42.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  Department 
of  tlw  interior  Officials  Regarding 
Transactions 

42.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
42.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
42.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
42.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
42.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
42.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
42.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
42.435    What  must  I  require  of  a  primary  tier 

participant? 
42.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
42.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
42.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §42.335? 
42.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  und^r  §  42.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  Ust  System 

42.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
42.505    Who  uses  the  EPLS? 
42.510    Who  maintains  the  EPLS? 
42.515    What  specific  information  is  in  the 

EPLS? 
42.520    Who  places  the  information  into  the 

EPLS? 
42.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
42.530    Where  can  I  find  the  EPLS? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

42.600    How  do  suspension  and  debarment 

actions  start? 
42.605    How  does  suspension  differ  from 

debarment? 
42.610    What  procedures  does  the 

Department  of  the  Interior  use  in 

suspension  and  debarment  actions? 
42.615    How  does  the  Department  of  the 

Interior  notify  a  person  of  a  suspension 

and  debarment  action? 


42.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
42.625    What  is  the  scope  of  a  suspension  or 

debarment  aotion? 
42.630    May  the  Department  of  the  Interior 

impute  the  conduct  of  one  person  to 

another? 
42.635    May  the  Department  of  the  Interior 

settle  a  debarment  or  suspension  action? 
42.640    May  a  settlement  include  a 

voluntary  exclusion? 
42.645    Do  other  Federal  agencies  know  if 

the  Department  of  the  Interior  agrees  to 

a  voluntary  exclusion? 

Subpart  G— Suspension 

42.700    When  may  the  suspendmg  ofiicial 

issue  a  suspension? 
42.705     What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
42.710    When  does  a  suspension  take  effect? 
42.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
42.720    How  may  I  contest  a  suspension? 
42.725    How  much  time  do  I  have  to  contest 

a  suspension? 
42.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
42.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
42.740    Are  suspension  proceedings  formal? 
42.745    How  is  fact-finding  conducted? 
42.750     What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
42.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
42.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

42.800    What  are  the  causes  for  debarment? 
42.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debau'ment? 
42.810    When  does  a  debarment  take  effect? 
42.815    How  may  I  contest  a  proposed 

debarment? 
42.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
42.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
42.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
42.835    Are  debarment  proceedings  formal? 
42.840    How  is  fact-finding  conducted? 
42.845     What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
42.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
42.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
42.860    What  factors  may  influence  the 

debarring  official's  decision? 
42.865    How  long  may  my  debarment  last? 
42.870    When  do  I  know  if  the  debarring 

official  debars  me? 
42.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
42.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 


42.885    May  the  debarring  official  extend  a 
debarment? 

Sulipart  i— Definitions 

42.900  Adequate  evidence. 

42.905  Affiliate. 

42.910  Agency. 

42.915  Agent  or  representative. 

42.920  Civil  judgment. 

42.925  Conviction. 

42.930  Debarment.  ■    . 

42.935  Debarring  official. 

42.940  Disqualified. 

42.945  Excluded  or  exclusion. 

42.950  Excluded  Parties  List  System. 

42.955  Indictment. 

42.960  Ineligible  or  ineligibility. 

42.965  Legal  proceedings. 

42.970  Nonprocurement  transaction. 

42.975  NoUce. 

42.980  Participant. 

42.985  Person. 

42.990  Preponderance  of  the  evidence. 

42.995  Principal. 
42.1000    Respondent. 
42.1005    State. 
42.1010    Suspending  official. 

42.1015  Suspension. 

42.1020  Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J— {Reserved] 

Appendix  to  Part  42— Covered  Transactions 

Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR,  1989  Comp..  p. 
235);  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  5  U.S.C.  301;  31 
U.S.C. 

■  4.  Part  42  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun)"  is  removed  and 
"Department  of  the  Interior"  is  added  in 
its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Department  of  the  Interior"  is  added  in 
its  place  where  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Acquisition  and  Property  Management" 
is  added  in  its  place  wherever  it  occurs. 

■  5.  Section  42.215  is  further  amended 
by  adding  paragraphs  (h)  through  (k)  to 
read  as  follows: 

1 42.21 5    Whicti  nonprocurement 
transactions  are  not  covered  transactions7 

***** 

(h)  Transactions  entered  into  pivsuant 
to  Public  Law  93-638.  88  Stat.  2203. 

(i)  Under  nattuul  resource 
management  programs,  permits, 
licenses,  exchanges  and  other 
acquisitions  of  real  property,  rights-of- 
way,  and  easements. 

(j)  Transactions  concerning  mineral 
patent  claims  entered  into  pursuant  to 
30  U.S.C.  22  et  seq. 

(k)  Water  service  contracts  and 
repajonents  entered  into  pursuant  to  43 
U.S.C.  485. 

■  6.  Section  42.440  is  added  to  read  as 
follows:  , 
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142.440    What  iiMlhod  do  I  use  to 
communlcal*  those  requirements  to 


V'hat 


To  communicate  the  requirement  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participants'  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower-tier  covered  • 
transactions. 

■  7.  Section  42.935  is  further  emiended 
by  adding  paragraph  (b)  to  read  as 
follows: 

{42.935    OetMrring  official. 

***** 

(b)  The  debarring  ofBcial  for  the 
Department  of  the  Interior  is  the 
Director,  Office  of  Acquisition  and 
Property  Management. 

■  8.  Section  42.970  is  further  amended 
by  adding  paragraphs  (a)(12)  through 
(a)(15]  to  read  as  follows: 

f  42.970    Nonprocurement  transaction. 

***** 

(a)*  *  * 

(12)  Federal  acquisition  of  a  leasehold 
interest  or  any  other  interest  in  real 
property. 

(13)  Concession  contracts. 

(14)  Disposition  of  Federal  real  and 
personal  property  and  natural  resources. 

(15)  Any  other  nonprocurement 
transactions  between  the  Department 
and^  person. 
***** 

■  9.  Section  42.1010  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

f  42.1 01 0    Suspending  official. 

•        *        *        *        »     ' 

(b)  The  suspending  official  for  the 
Department  of  the  Interior  is  the 
Director,  Office  of  Acquisition  and 
Property  Management. 

■  10.  Part  43  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  43— GOVERNMENTW1DE 
REQUIREMErfTS  FOR  DRUG-FREE 
WORKPLACE  (HNANaAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

43.100    What  does  this  part  do? 
43.105    Does  this  part  apply  to  me? 
43.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
43.115    Does  this  part  affect  die  Federal 

contracts  that  I  receive? 

Subpart  B— Requlreinents  for  Recipients 
Other  Than  Individuals 

43.200    What  must  I  do  to  comply  with  this 
part? 


must  I  include  in  my  drug-free 
ace  statement? 

whom  must  I  distribute  my  drug- 
kplace  statement? 

must  I  include  in  my  drug-free 
ess  program? 

when  must  I  publish  my  drug- 
rkplace  statement  and  establish 
free  awareness  program? 
actions  must  I  take  concerning 
(•ees  who  are  convicted  of  drug 
violations  in  the  workplace? 

and  when  must  I  identify 


43.205 

worl 
43.210 

free 
43.215 

awari 
43.220 

free 

mv 
43.225" 

employ 


rk|  li 
Id 
Morl 
V'hat 

■6(11 

By 

tiv  di  Lig 
V'hat 


43.230 
wor* 


^ow 
k| laces? 


Sulipart  C  —Requirements  for  Recipients 
Who  Are  I  idlviduais 


43.300 

part  i 
43.301 


V  rhat  1 


may 

§43.; 


must  I  do  to  comply  with  this 
I  am  an  individual  recipient? 
there  a  central  point  to  which  I 

t  ;port  information  required  by 

3  BO? 


l! 


Subpart  Q — Responsibilities  of  Department 
of  the  tnt<  rior  Awarding  Officials 

43.400     V  ^hat  are  my  responsibilities  as  a 
Depai  Iment  of  the  Interior  awarding 
officii  .1? 


Subpart  ^ — Violations  of  This  Part  and 
Consei 

43.500 


Consequi  nces 


V  ow  are  violations  of  this  part 

deteri  ained  for  recipients  other  than 

indiv  duals? 
43.505     I-  ow  are  violations  of  this  part 

deteri  nined  for  recipients  who  eire 

indiv  duals? 
43.510     V  ^hat  actions  will  the  Federal 

Govei  nment  take  against  a  recipient 

daten  tiined  to  have  violated  this  part? 
43.515     /  re  there  any  exceptions  to  those 

actioi  s? 

Subpart  F  —Definitions 

43.605  /  ward. 

43.610  C  ontrolled  substance. 

43.615  C  onviction. 

43.620  C  ooperative  agreement. 

43.625  C  riminal  drug  statute. 

43.630  I  ebarment. 

43.635  E  rug-free  workplace. 

43.640  E  mployee. 

43.645  F  ederal  agency  or  agency. 

43.650  Cjrant. 

43.655  Uidividual. 

43.660  F  ecipient. 

43.665  J  tate. 

43.670  J  uspension. 

Authorfly:  5  U.S.C.  301;  31  U.S.C.  6101 


note,  750 
etseq. 


its  place 
■  c. 
removec 


;  41  U.S.C.  Sections  252a  apd  701 


11.  Pai  43  is  further.amended  as  set 
forth  bel  )w. 

a.  "[Af  ency  noun]"  is  removed  and 
Depart!  lent  of  the  Interior"  is  added  in 

its  place  where  it  occurs. 

b.  "[Aj  ency  adjective]"  is  removed  and 
Departi  lent  of  the  Interior"  is  added  in 

wherever  it  occurs. 


[Agency  head  or  designee]"  is 
and  "Director,  Office  of 
Acquisition  and  Property  Management" 
is  added!  in  its  place  wherever  it  occurs. 


■  d.  "[Agency  head]"  is  removed  and 
"Secretary  of  the  Interior"  is  added  in  its 
place  wherever  it  occurs. 

■  12.  Section  43.3D1  is  added  to  read  as 
follows: 

§  43.301    Is  tlwie  a  central  point  to  which 
I  may  report  information  required  by 
§43.300? 

No.  The  Department  of  the  Interior  is 
not  designating  a  central  location  for  the 
receipt  of  these  reports.  Therefore  you 
shall  provide  this  report  to  every  grant 
officer,  or  other  designee  within  a 
Bureau/Office  of  the  Department  on 
whose  grant  activity  the  convicted 
employee  was  working. 

■  13.  Section  43.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"43  CFR  Part  42"in  its  place. 

■  14.  Section  43.605(a)(2)  is  further 
amended  by  remo\'ing  "[Agency-specific 
CFR  citation]"  and  adding  "43  CFR  Part 
12"  in  its  place. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  76  and  82 

RIN  0991-AB12 

FOR  FURTHER  INFORMATION  CONTACT:      , 

Marc  R.  Weisman,  336  E.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
202-690-8554. 

List  of  Subjects 

45  CFR  Part. 76 

Administrative  practice  and 
procedure,  Grant  programs.  Reporting 
and  recordkeeping  requirements. 

45  CFR  Part  82 

Administrative  practice  and 
procediue,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  30,  2003. 

Tommy  G.  Thompson, 

Secretary,  Department  of  Health  and  Human 
Services. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Department  of  Heeilth  and 
Human  Services  amends  45  CFR  Subtitle 
A,  as  follows: 

■  1.  Part  76  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  76— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 
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76.25    How  is  this  part  organized? 
76.50    How  is  this  part  written? 
76.75    Do  tenns  in  this  part  have  special 
meanings? 

Subpart  A— General 

76.100    What  does  this  part  do? 
76.105    Does  this  part  apply  to  me? 
76.110    What  is  the  purpose  of  the 

nonprocurement  debannent  and 
-  suspension  system? 

76.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
76.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
76.125     Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
76.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
76.135    May  HHS  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
76.140    How  do  I  know  if  a  person  is 

excluded? 
76.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B-Covered  Transaction's 

76.200    What  is  a  covered  transaction? 
76.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
76.210    Which  nonprocurement  transactions 

are  covered  transactions? 
76.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
76.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
76.225     How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 
76.230     What  is  the  relationship  between 

covered  transactions  and  exclusions 

from  participation  in  Federal  health  care 

programs  xmder  Title  XI  of  the  Social 

Security  Act? 

Subpart  C— Responslbilttles  of  Participants 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

76.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
76.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
76.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
76.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
76.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
76.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 


76.330  What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

76.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  HHS? 

76.340    If  I  disclose  unfavorable  information 
required  under  §  76.335,  will  I  be 
prevented  from  participating  in  the 
transaction? 

76.345    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  76.335? 

76.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  76.335  after 
entering  into  a  covered  transaction  with 
HHS? 

Disclosing  Information — Lower  Tier 
Participants 

76.355    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

76.360    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  76.355? 

76.365    What  must  I  do  if  I  learn  of 

information  required  under  §  76.355  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  HHS 
Officials  Regarding  Transactions 

76.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
76.405     May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
76.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
76.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
76.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
76.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
76.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
76.435    What  must  I  require  of  a  primary  tier 

participant? 
76.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
76.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
76.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  76.335? 
76.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  imder  §  76.355  to 

the  next  higher  tier? 
76.460    What  are  the  obligations  of  Medicare 

carriers  and  intermediaries? 

Subpart  E— Excluded  Parties  List  System 

76.500    What  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
76.505    Who  uses  the  EPLS? 
76.510    Who  maintains  the  EPLS? 
76.515    What  specific  information  is  in  the 

EPLS? 


76.520    Who  places  the  information  into  the 

EPLS? 
76.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
76.530    Where  can  I  find  the  EPLS? 

Subpart  F-Generai  Prineipies  Relating  to 
Suapenaion  and  Debannent  Actions 

76.600    How  do  suspension  and  debarment 

actions  start? 
76.605    How  does  suspension  differ  from 

debarment? 
76.610    What  procedures  does  HHS  use  in 

suspension  and  debarment  actions? 
76.615    How  does  HHS  notify  a  person  of  a 

suspension  and  debarment  action? 
76.620    Do  Federal  agencies  coordinate 

suspension  and  debannent  actions? 
76.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
76.630    May  HHS  impute  the  conduct  of  one 

person  to  another? 
76.635    May  HHS  settle  a  debarment  or 

suspension  action? 
76.640    May  a  settlement  include  a 

voluntary  exclusion? 
76.645    Do  other  Federal  agencies  know  if 

HHS  agrees  to  a  voluntary  exclusion? 

Subpart  6— Suspension 

76.700    When  may  the  suspending  official 

issue  a  suspension? 
76.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
76.710    When  does  a  suspension  take  effect? 
76.715    What  notice  does  the  suspending 

official  give  me.  if  I  am  suspended? 
76.720    How  may  I  contest  a  suspension? 
76.725    How  much  ime  do  I  have  to  contest 

a  suspension? 
76.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension?         ' 
76.735    Under  what  conditionrdo  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
76.740    Are  suspension  proceedings  formal? 
76.745    How  is  fact-finding  conducted? 
76.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
76.755     When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
76.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

76.800    What  are  the  causes  for  debarment? 
76.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
76.810    When  does  a  debarment  take  effect? 
76.815    How  may  I  contest  a  proposed 

debarment?  * 

76.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
76.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
76.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
76.835    Are  debarment  proceedings  formal? 
76.840    How  is  fact-finding  conducted? 
76.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
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76.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
76.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
76.860    What  hctors  may  influence  the 

debarring  official's  decision? 
76.865    How  long  may  my  debarment  last? 
76.870^   When  do  I  know  if  the  debarring 

official  d^Mffs  me? 
76.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
76.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
76.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— OaflnltkMis 

76.900    Adequate  evidence. 
76.905    Affiliate. 
76.910    Agency. 
76.915    Agent  or  represeotative. 
76.920    Civil  judgment. 
76.925    Conviction. 
76.930    Debarment. 
76.935    Debarring  official. 
76.940    Disqualified. 
76.945    Excluded  or  exclusion. 
76.950    Excluded  Parties  List  System. 
76.955    Indictment. 
76.960    Ineligible  or  ineligibility. 
76.965    Legal  proceedings. 
76.970    Nonprocurement  transaction. 
76.975    Notice. 
76.980    Participant 
76.985    Person. 

76.990    Preponderance  of  the  evidence. 
76.995    Principal. 
76.1000    Respondent. 
76.1005    State. 
76.1010    Suspending  official. 
76.1015    Suspension. 

76.1020    Voluntary  exclusion  or  voluntarily 
excluded. 


transaction  that  is  covered  under 
paragraph  (a)  of  this  section,  and  the 
value  of  the  contract  exceeds  or  is 
expected  to  exceed  the  "simplified 
acquisition  threshold"  defined  at  42 
3(11).  This  extends  the 
of  paragraph  (a)  of  this  section 
er  tiers  of  contracts  that  exceed 
lified  acquisition  threshold  (see 
lower  tier  coverage  shown  in 
in  the  appendix  to  this 


Subpart, 

Appeodix  to  Part  76— Covered  Transactions 

Aadiority:  5  U.S.C.  301;  Sec.  2455,  Pub.  L. 
103-355, 108  Stat.  3327i31  U.S.C.  6101 
note);  E.0. 11738  (3  CFR,  1973  Comp.,  p. 
799);  E.0. 12549  (3  CFR,  1986  Comp..  p.  189); 
E.0. 12689  (3  CFR.  1989  Comp..  p.  235). 

■  2.  Part  76  is  further  amended  as  set 
forth  below. 

■  a.  "(Agency  noim]"  is  removed  and 
"HHS"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"HHS"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "HHS  Debarong/ 
Suspension  Official"  is  added  in  its 
place  wherever  it  occurs. 

■  3.  Section  76.220  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

176.220    Ara  any  procuiamiit  coiHracto 
ndudad  as  covaiad  transactions? 

*        *        •        •        * 

(c)  The  contract  is  a  subcontract  at 
any  tier  below  a  procurement 


from  pa 
Medic 


on  76.230  is  added  to  read  as 


What  ia  tha  ralatianship  bsbMaan 
t  and  axclusions  from 
participdUon  hi  Fadsral  haalth  oara 
progranp  undsr  TMe  XI  of  tha  Social 
SecurttyAct? 

-Any  ihdividual  or  entity  excluded 
icipation  in  Medicare, 

jd  and  other  Federal  health  care 
;  tmder  Title  XI  of  the  Social 
Act,  42  U.S.C.  1320a-7,  will  be 

io  the  prohibitions  against 
participeting  in  covered  transactions,  as 
set  fortl^  in  diis  part.  In  addition,  these 
excludcid  parties  are  also  prohibited 
firom  participating  in  all  &cecutive 
Brandi  procurement  programs  and 
activitias.  (Public  Law  103-355,  section 
2455)  For  example,  if  an  individual  or 
entity  ii  excluded  by  the  HHS  Office  of 
Inspector  General  from  participation  in 
,  Medicare,  Medicaid  and  all  other 
Federal  health  care  programs,  in 
accord^ce  with  42  U.S.C.  1320a-7, 
then  that  individual  or  entity  is 
prohibited  from  participating  in  all 
Federal]  Government  procurement  and 
nonprocurement  programs  (42  CFR  part 
1001). 

■  5.  Sedtion  76.440  is  added  to  read  as 
foUowsl 

§76.44o|  Whatmathoddoluseto 
commuaicats  those  raqulremants  to 
participants? 

To  cqnmiunicate  the  requirements  to 
particiijants,  you  must  include  a  term  or 
conditibn  in  the  transaction  requiring 
the  participant's  compliance  with 
subpar^  C  of  this  ^art  and  requiring 
include  a  similar  term  or 
n  in  lower  tier  covered 


themt 

conditii 

transai 

■  6.Se 
follows 


ions. 


ion  76.460  is  added  to  read  as 


§76j460|   Wbatarathaoliilgationsof 
Madlcsip  carrlars  and  Intarmediarlas? 

Becatise  Medicare  carriers, 
intermediaries  and  other  Medicare 
contractors  imdertake  responsibilities 
on  behilf  of  the  Medicare  program  (Title 
XVni  otthe  Social  Security  Act),  these 
entities  assume  the  same  obligations 
and  re^onsibilities  as  Medicare  agency 


officials  with  respect  to  actions  under 
45  CFR  part  76.  This  would  include 
these  entities  checking  the  EPLS  and 
taking  neoessai]^  steps  to  effectuate  this 
part 

■  7.  Section  76.940  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as 
follows: 

§76.940    EMaquaMlad. 

***** 

(d)  The  program  exclusion  authorities 
under  Title  XI  of  the  Social  Security  Act 
(42  U.S.C.  1320a-7)  and  enforced  by  the 
HHS  Office  of  Inspector  General. 

■  8.  Section  76.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§76.995    PrtndpaL 

***** 

(c)  Other  examples  of  individuals  who 
are  principals  in  HHS  covered 
transactions  include: 

(1)  Principal  investigators; 

(2)  Providers  of  Federally-required 
audit  services;  and 

(3)  Researchers. 

■  9.  Part  82  is  added  to  read  as  set  forth 

in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  82-GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

Subpart  A— Purpoaaand  Covaraga 

Sec.  - 

82.100    What  does  this  part  do? 
82.105    Does  this  part  apply  to  me? 
82.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
82.115    Does  this  part  affect  die  Federal 

contracts  that  I  receive? 

Sut>part  B — Raqulremants  for  Recipients 
Other  Than  individuals 

82.200    What  must  I  do  to  comply  with  this 
part? 

82.205    What  must  I  include  in  my  drug-free 
.    workplace  statement? 

82.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

82.215    What  must  I  include  in  my  drug-free 
awareness  program? 

82.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

82.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

82.230    How  and  when  must  I  identify 
workplaces? 

Sut>p8rt  C — Raqulramants  for  Recipients 
Who  Are  bidtvtduala 

82.300  What  must  I  do  to  comply  virith  this 
part  if  I  am  an  individual  recipient? 

82.301  [Reserved] 
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Subpart  D— RMponslMimM  of  HHS 
Awarding  Officiate 

82.400    What  are  my  responsibilities  as  an 
HHS  awarding  ofBcial? 

Subpart  E— Viotatlons  of  Thto  Part  and 
Consaquancas 

82.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
82.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
82.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
82.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Daflnltiona 

82.605  Award. 

82.610  Controlled  substance. 

82.615  Conviction. 

82.620  Cooperative  agreement. 

82.625  Criminal  drug  statute. 

82.630  Debarment. 

82.635  Drug-free  workplace. 

82.640  Employee. 

82.645  Federal  agency  or  agency. 

82.650  Grant. 

•  82.655  Individual. 

82.660  Recipient. 

82.665  State. 

82.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

■  10.  Part  82  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"HHS"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"HHS"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "HHS  Official  or  designee" 
is  added  in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"the  Secretary  of  HHS"  is  added  in  its 
place  wherever  it  occius. 

*  11.  Section  82.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
tte  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"45  CFR  Part  76"  in  its  place. 

■  12.  Section  82.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"and  adding  "45  CFR  Part 
92"  in  its  place. 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Parta  620  and  630 
RiN  3145^AA41 

FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Eisenstadt,  Assistant  General 
Counsel,  National  Science  Foimdation, 
4201  Wilson  Boiilevard,  Room  1265, 
Arlington,  Virginia,  22230,  (703)  292- 
8060;  e:mail:  aeisenst@nsf.gov. 


Li8tofSub|ect8 

45  CFR  Part  620 

Administrative  practice  and 
procedure,  Debarment  and  suspension, 
Grant  programs.  Reporting  and 
recordkeeping  requirements. . 

45  CFR  Part  630 

Administrative  practice  and 
procedtue,  Drug  abuse,  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  10.  2003. 
Lawrence  Rudolph,    ^ 

General  Counsel,  National  Science 
Foundation. 

■  Accordingly,  as  set  forth  in  the 
common  preamble,  the  National  Science 
Foundation  amends  45  CFR  Chapter  VI, 
as  follows: 

■  1.  Part  620  is  revised  to  read  sis  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  620— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

620.25    How  is  this  part  organized? 
620.50    How  is  this  part  written? 
620.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Ganaral 

t 

620.100    What  does  this  part  do? 
620.105    Does  this  part  apply  to  me? 
620. 1 10    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
620.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
620.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
620.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
620.130    Does  exclusion  under  the  Federal 

prociu^ment  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
620. 1 35    May  the  National  Science 

Foundation  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
620. 140    How  do  I  know  if  a  person  is 

excluded? 
620.145    Does  this  part  address  persons  who 

are  disqualified,  as  well  as  those  who  are 

excluded  from  nonprociuement 

transactions? 

Subpart  B— Covarad  Tranaactiona 

620.200    What  is  a  covered  transaction? 
620.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
620.210    Which  nonprocurement 

transactions  are  covered  transactions? 


620.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
620.215    Are  any  procurement  contracts 

included  as  covered  transactions? 
620.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpwt  C— Raaponalbiimaa  of  ParUdpanta 
Regarding  Tranaactiona 

Doing  Busineas  With  Other  Perwma 

620.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
620.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
620.310    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
620.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
620.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
620.325    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
620.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

DifldoBing  Information — Primary  Tier 
ParticipantB 

620.335    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  National  Science 
Foundation? 

620.340    If  I  disclose  unfavorable 

information  required  under  §62o!335, 
will  I  be  prevented  from  partidpaUng  in 
the  transaction? 

620.345    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§620.335? 

620.350    What  must  I  do  if  I  learn  of  the 
information  required  under  §620.335 
after  entering  into  a  covered  transaction 
with  the  National  Science  Foimdation? 

Disclosing  Information — Lower  Tier 
ParticipantB 

620.355     What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

620.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§620.355? 

620.36?    What  must  I  do  if  I  learn  of 
information  required  under  §  620.3SS 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Raaponaibllltlaa  of  National 
Scianca  Foundation  OfHclato  Ragartling 
Tranaactiona 

620.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

620.405    May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

620.410    May  I  approve  a  participant's  use 
of  the  services  of  an  excluded  person? 


66634      Federal  Register /Vol.  68,  No.  228  'Wednesday,  November  26,  2003 /Rule  and  Regulations 


620.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
620.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
620.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
620.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
620.435    What  must  I  require  of  a  primary 

tier  participant? 
620.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
^20.445     What  action  may  I  take  if  a  primar)' 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
620.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §620.335? 
620.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §620.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  List  System 

620.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
620.505    Who  uses  the  EPLS? 
620.510    Who  maintains  the  EPLS? 
620.515    What  specific  information  is  in  the 

EPLS?     . 
620.520    Who  places  the  information  into 

the  EPLS? 
620.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
620.530    Where  can  I  find  the  EPLS? 

Subpart  F — General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

620.600    How  do  suspension  and  debarment 

actions  start? 
620.605    How  does  suspension  differ  bom 

debarment? 
620.610    What  procedures  does  the  National 

Science  Foundation  use  in  suspension 

and  debarment  actions? 
620.615    How  does  the  National  Science 

Foundation  notify  a  person  of  a 

suspension  and  debarment  action? 
620.620    Do  Federal  agencies  coordinate 

suspensioif  and  debarment  actions? 
620.625    What  is  the  scope  of  a  suspension 

or  debarment  action?  - 
620.630    May  the  National  Science 

Foundation  impute  the  conduct  of  one 

person  to  another? 
620.635    May  the  National  Science 

Foundation  settle  a  debarment  or 

suspension  action? 
620.640    May  a  settlement  include  a 

voluntary  exclusion? 
620.645    Do  other  Federal  agencies  know  if 

the  National  Science  Foundation  agrees 

to  a  voluntary  exclusion? 

Subpert  6— Suspension 

620.700    When  may  the  Suspending  official 

issue  a  suspension? 
620.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
620.710    When  does  a  suspension  take 

effect? 
620.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
620.720    How  may  I  contest  a  suspension? 


620.725    How  much  time  do  I  have  to 
contfst  a  suspension? 

What  information  must  I  provide  to 
spending  official  if  I  contest  a 


620.730 
the 


SIS 

susp  insion? 
620.735    Under  what  conditions  do  I  get  an 

addi  ional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
620.740    Are  suspension  proceedings 

form  il? 

620.745    How  is  fact-finding  conducted? 
620.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

my  suspension? 

When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
620.760    How  long  may  my  suspension  last? 


or  tefmmate 
620.755 


Subpart  h — Debarment 

620.800    What  are  the  causes  for  debarment? 
620.805    What  notice  does  the  debarring 

offic  al  give  me  if  I  eun  proposed  for 

deba  ^nent? 
620.810    When  does  a  debarment  take 

effect? 
620.815 


How  may  I  contest  a  proposed 


deba  rment? 


620.820 


How  much  time  do  I  have  to 


cont  !st  a  proposed  debarment? 
620.825    What  information  must  I  provide  to 

the  c  ebarring  official  if  I  contest  a 

prop  Dsed  debarment? 
620.830    Under  what  conditions  do  I  get  an 

addi  ional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  ba  sed? 

620.835    Are  debarment  proceedings  formal? 
620.840    How  is  fact-finding  conducted? 
620.845    What  does  the  debarring  official 

cons  ider  in  deciding  whether  to  debar 

me? 
620.850    What  is  the  standard  of  proof  in  a 

debi-ment  action? 
620.855 


Who  has  the  burden  of  proof  in  a 
debarment  action? 


620.860 


What  factors  may  influence  the 


debs  rring  official's  decision? 


620.365 
620.870 


How  long  may  my  debarment  last? 
When  do  1  know  if  the  debarring 


official  debars  me? 


620.875 


May  I  ask  the  debarring  official  to 

recohsider  a  decision  to  debar  me? 
620.880    What  factors  may  influence  the 

debt  rring  official  during 

reco  isideration? 
620.885    May  the  debarring  official  extend  a 

debarment? 

Subpart } — Definitions 

620.900  Adequate  evidence. 

620.905  Affiliate. 

620.910  Agency.  - 

620.915  Agent  or  representative. 

620.920  Civil  judgment. 

620.925  Conviction. 

620.930  Debarment. 

620.935  Debarring  official. 

620.940  Disqualified. 

620.945  Excluded  or  exclusion. 

620.950  Excluded  Parties  List  System. 

620.955  Indictment. 

620.960  Ineligible  or  ineUgibility. 

620.965  Legal  proceedings. 

620.970  Nonprocurement  transaction. 

620.975  Notice. 

620.980  Participant. 


620.985 

Person. 

620.990 

Preponderance  of  the  evi 

dence 

620.995 

Principal. 

620.1000 

Respondent. 

620.1005 

State. 

620.1010 

Suspending  official. 

620.1015 

Suspension. 

620.1020 

Vohintary  exclusion  or 

volimtarily  excluded. 

Subpart  J— {ftaserved] 

Appendix  to  Part  620 — Covered 
Transactions 

Authority:  42  U.S.C.  1870(a};  Sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327  (31  U.S.C. 
6101  note);  E.0. 12549  (3  CFR,  1986  Comp., 
p.  189);  E.0. 12689  (3  CFR,  1989  Comp.,  p. 
235). 

■  2.  Part  620  is  fiirthei:  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"National  Science  Fotmdation"  is  added 
in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"National  Science  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

■  3.  Section  620.440  is  added  to  read  as 
follows: 

§620.440    What  method  do  I  use  to 
communicate  those  requirements  to    . 
participants? 

To  commimicate  the  requirements  to 
participants,  you  must  inaude  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

■  4.  Part  630  is  added  to  read  as  set  forth 
in  instruction  2.  at  the  end  of  the  common 
preamble.    - 

PART  630— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

630.100    What  does  this  part  do? 
620.105    Does  this  part  apply  to  me? 
630.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
630.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpert  B — Requirements  for  Recipients 
Otiier  Than  Indhriduals 

630.200    What  must  I  do  to  comply  with  this 
part? 

630.205    What  must  I  include  in  my  drug- 
iree  workplace  statement? 

630.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

630.215    What  must  I  include  in  my  drug- 
free  awareness  program? 
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630.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

630.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

630.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— RequiFsments  for  Recipients 
Who  Are  Individuals 

630.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

630.301  [Reserved] 

Subpart  D— Responsibilities  of  National 
Science  Foundation  Awarding  Officials 

630.400  What  are  my  responsibilities  as  a 
National  Science  Foundation  awardine 
official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

630.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
630.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
630.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
630.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

630.605  Award. 

630.610  Ck}ntrolled  substance. 

630.615  Conviction. 

630.620  Cooperative  agreement. 

630.625  Criminal  drug  statute. 

630.630  Debarment. 

630.635  Drug-&Be  workplace. 

630.640  Employee. 

630.645  Federal  agency  or  agency. 

630.650  Grant. 

630.655  Individual. 

630.660  Recipient. 

630.665  State. 

630.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

■  5.  Part  630  is  further  amended  as  set 
forth  below. 

■  a.  "(Agency  noun]"  is  removed  and 
"National  Science  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"National  Science  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Director,  National  Science  Foimdation" 
is  added  in  its  place  wherever  it  occurs. 

■  6.  Section  630.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"45  CFR  Part  620"  in  its  place. 

■  7.  Section  630.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 


CFR  citation]"  and  adding  "45  CFR  Part 
602"  in  its  place. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  Parts  1154  and  1155 

RINs  3135-AA18  and  3135-AA19 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Elias,  Deputy  General  Counsel, 
National  Endowment  for  the  Arts,  Room 
518,  1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  (202)  682-5418, 
or  by  e*mail:  eliask@arts.gov. 

List  of  Subjects 

45  CFR  Part  1154 

Administrative  practice  and 
procedure.  Debarment  emd  suspension. 
Government  contracts,  Grant  programs. 
Loan  programs,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1155 

Administrative  practice  and 
procedure,  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  15,  2003. 
Karen  L.  Elias, 

Deputy  General  Counsel.  National 
Endowment  for  the  Arts. 

■  For  the  reasons  stated  in  the  common 
preamble,  the  National  Endownient  for 
the  Arts  amends  45  CFR  chapter  XI,  as 
follows: 

■  1.  Part  1154  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1154— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1 154.25    How  is  this  part  organized? 
1154.50    How  is  this  part  written? 
1154.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1 1 54. 100    What  does  this  part  do? 
1154.105    Does  this  part  apply  to  me? 
1154.110    What  is  the  purpose  of  the 

nonprocurement  debannent  and 

suspension  system? 
1154.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1 154.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1 154.125    Does  an  exclusion  imder  the 

nonprocurement  system  afiect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
1154.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 


eligibility  to  participate  in 
nonprocurement  transactions? 

1154.135    May  the  National  Endowment  for 
the  Arts  exclude  a  person  who  is  not 
currently  participating  in  a 
nonprocurement  transaction? 

It64.140    How  do  I  know  if  a  person  is 
excluded? 

1154.145    Does  this  part  address  persons 
who  are  disqualified,  as  well  as  those 
who  are  excluded  from  nonprocurement 
transactions? 

Subpart  B— Covered  Transactions 

1154.200    What  is  a  covered  transaction? 
1154.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1154.210    Which  nonprociu«ment 

transactions  are  covered  transactions? 
1154.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1154.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1154.225     How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responslbilitira  of  Particlpwito 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

1154.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1154.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1154.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1154.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  imder  a 

covered  transaction? 
1154.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1154.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1154.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier    . 
Participants 

1154.335    What  Information  must  I  provide 

beforeentering  into  a  covered 

transaction  with  the  National 

Endowment  for  the  Arts? 
1154.340    If  I  disclose  unfavorable 

information  required  under  §  1154.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
1154.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1154.335? 
1 154.350    What  must  I  do  if  I  learn  of  the 

information  required  under  §  1 154.335 

after  entering  into  a  covered  transaction 

with  the  National  Endowment  for  the 

Arts? 
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DiadiMiiig  Infoimation — Lower  Tier 
Participants 

1154.355    What  infonnatibn  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1154.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1154.355? 

1154.365    What  must  I  do  if  I  learn  of 
information  required  under  §  1154.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— ResponsibllttiM  of  NEA 
Offlclalt  Regarding  Trattsaetions 

1154.400    Mayl  enter  into  a  transaction 

Vith  an  excluded  or  disqualified  person? 
1 154.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1154.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1154.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1154.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualined  person  at  a 

lower  tier? 
1154.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1154.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1154.435    What  must  I  require  of  a  primary 

tier  participant? 
1154.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1154.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1154.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1154.335? 
1154.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1154.355  to 

the  next  higher  tier? 

Subpart  E— Excluded  Parties  List  System 

1154.500    What  is  the  purpose  of  the 

Excluded  Parties  List  System  (EPLS)? 
1154.505    Who  uses  the  EELS? 
1154.510    Who  maintains  the  EPLS? 
1154.515    What  specific  information  is  in 

the  EPLS? 
1154.520    Who  places  the  information  into 

the  EPLS? 
1 154.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
1154.530    Where  can  I  find  the  EPLS? 

Subpart  F— Gerteral  Principles  Relating  to 
Suspeitaion  and  Debarment  Actions 

1154.600    How  do  suspension  and 
debarment  aetions  start? 

1154.605    fiow  does  suspension  differ  from 
debarment? 

1154.610    What  procedures  does  the 

National  Endowment  for  the  Arts  use  in 
suspension  and  debarment  actions? 

1154.615    How  does  the  National 

Endowment  for  the  Arts  notify  a  person 
of  a  suspension  and  debarment  action? 


1154.620    Do  Federal  agencies  coordinate 

susp<  nsion  and  debarment  actions? 
1154.625    What  is  the  scope  of  a  suspension 

or  de  >arment  action? 
1 154.630    May  the  National  Endowment  for 

the  A  rts  impute  the  conduct  of  one 

perse  a  to  another? 
1154.635    May  the  National  Endowment  for 

the  A  rts  settle  a  debarment  or  suspension 

actioi  I? 
1154.640    May  a  settlement  include  a 

volui  tary  exclusion? 
1154.645    Do  other  Federal  agencies  know  if 

the  N  Btional  Endowment  for  the  Arts 

agree  5  to  a  voluntary  exclusion? 

Subpart  <  i — Suspension 

1154.700    When  may  the  suspending  official 
suspension? 
What  does  the  suspending  official 


er  in  issuing  a  suspension.' 
When  does  a  suspension  take 


issuefa 
1154.705 

cons 
1154.710 

effect? 
1154.715    What  notice  does  the  suspending 

offici  il  give  me  if  I  am  suspended? 
1154.720    How  may  I  contest  a  suspension? 
1154.725    How  much  time  do  I  have  to 

cont(  st  a  suspension? 
1154.730    What  information  must  I  provide 

to  th(  i  suspending  official  if  I  contest  a 

suspi  insion? 


Under  what  conditions  do  I  get  an 
1  ional  opportunity  to  challenge  the 
Dn  which  the  suspension  is  based? 
Are  suspension  proceedings 


1154.735 

add 

facts 
1154.740 

formil 
1154.745    How  is  fact-finding  conducted? 
1154.750    What  does  the  suspending  official 

cons:  der  in  deciding  whether  to  continue 

or  tei  minate  my  suspension? 
1154.755    When  will  I  know  whether  the 

susp  insion  is  continued  or  terminated? 
1154.760    How  long  may  my  suspension 

last? 


Subpart 


I — Debarment 


1154.800 

deba 

1154.805 


What  are  the  causes  for 


deba  ment? 


What  notice  does  the  debarring 
official  give  me  if  I  am  proposed  for 
debaiment? 

When  does  a  debarment  take 

How  may  I  contest  a  proposed 


1154.810 

effec 

1154.815 


deba  rment? 


1154.820 


1154.825 
toths 


1154.83G 


How  much  time  do  I  have  to 
contest  a  proposed  debarment? 

What  information  must  I  provide 
debarring  official  if  I  contest  a 
proposed  debarment? 

Under  what  conditions  do  I  get  an 
additional  opportunity  to  challenge  the 
on  which  the  proposed  debarment 

7 

Are  debarment  proceedings, 

formbl? 
1 154.840     How  is  fact-finding  conducted? 
1154.845     What  does  the  debarring  official 

cons  der  in  deciding  whether  to  debar 

me? 
1154.85( 

a  de  tarment 
1154.85S 


facts 

is 

1154.83a 


ba  ied? 


What  is  the  standard  of  proof  in 

action? 
Who  has  the  burden  of  proof  in  a 
deba  rment  action? 
1154.86C     What  factors  may  influence  the 
debt  rring  official's  decision? 


1 1 54.865    How  long  may  my  debarment 

last? 
1 1 54.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1154.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1154.880    What  factors  may  influence  the 

debarring  official  during 

reconsider|tion? 
1154.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I — Definitions 

1154.900    Adequate  evidence. 
1154.905    Affiliate. 
1154.910     Agency. 
1154.915     Agent  or  representative. 
1154.920    Civil  judgment. 
1154.925     Conviction. 
1154.930    Debarment. 
1154.935    Debarring  official. 
1154.940     Disqualified. 
1154.945    Excluded  or  exclusion. 
1154.950    Excluded  Parties  List  System. 
1154.955    Indictment. 
1154.960    Ineligible  or  ineligibility. 
1154.965    Legal  proceedings. 
1154.970    Nonprocurement  transaction. 
1154.975    Notice. 
1154.980    Participant. 
1154.985     Person. 

1154.990    Preponderance  of  the  evidence. 
1154.995     Principal. 
1154.1000    Respondent. 
1154.1005    State. 
1154.1010    Suspending  official. 
1154.1015    Suspension. 
1154.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Sut>part  J— {Reserved] 

Appendix  to  Part  1154 — Covered 
Transactions 

Authority:  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327;  E.0. 12549,  3  CFR,  1986  Comp., 
p.  189;  E.O.  12689,  3  CFR,  1989  Comp.,  p. 
235. 

■  2.  Part  1154  is  further  amended  as  set 
forth  below.  . 

■  a.  "[Agency  noun]"  is  removed  and 
"National  Endowment  for  the  Arts"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NEA"  is  added  in  its  place  wherever  it 
occtus. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "NEA  Chairman"  is  added 
in  its  place  wherever  it  occurs. 

■  3.  Section  1154.440  is  added  to  read  as 
follows: 

§1154.440  What  method  do  i  use  to 
communicate  thoee  requirements  to 
participants? 

To  commimicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part,  imd  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 


Federal  KagirtOT/Vol.  68,  No.  228 / Wednesday.  November  26.  2003 /Rule  and  Regulations      66637 


■  4.  Part  1155  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  1155— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— l»tirpoM  and  Coverage 

Sec. 

1155.100    What  does  this  part  do? 
1155.105    Does  this  part  apply  to  me? 
1155.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1155.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipiento 
Other  Than  Individuals 

1155.200    What  must  I  do  to  comply  with 
this  part? 

1155.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1155.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1155.215     What  must  I  include  in  my  drug- 
free  awareness  program? 

1155.220    By  when  must  I  publish  my  drug- 
hee  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1155.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1155.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

1155.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1155.301  [Reserved] 

Subpart  D— Responsibilities  of  NEA 
Awarding  Officials 

1155 .400    What  are  my  responsibilities  as  an 
NEA  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1 155.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1155.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1155.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1155.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 


1155.605 

Award. 

1155.610 

Controlled  substance. 

1155.615 

Conviction. 

1155.620 
1155.625 
1155.630 

Cooperative  agreement. 
Criminal  drug  statute. 
Debarment. 

1155.635 
1155.640 
1155.645 
1155.650 

Drug-free  workplace. 

Employee. 

Federal  agency  or  agency, 

Grant. 

1155.655 

Individual.  ^ 

1155.660 
1155.665 

Recipient 
State. 

1155.670    Suspension. 
Authority:  41  U.S.C.  701  et  seq. 

■  5.  Part  1 1 55  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noim]"  is  removed  and 
"National  Endowment  for  the  Arts"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NEA"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "NEA  Chairman"  is  added 
in  its  place  wherever  it  occiu«. 

■  d.  "[Agency  head]"  is  removed  and 
"NEA  Chairman"  is  added  in  its  place 
wherever  it  occurs. 

■  6.  Section  1155.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Chder  12689]"  and  adding 
"45  CFR  Part  1154"  in  its  place. 

■  7.  Section  1155.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "45  CFR  Part 
1157"  in  its  place. 


PART  1169— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the 
Humanities  ^ 

45  CFR  Part  1169  and  1173 
RIN  3136-AA25 

FOR  FURTHER  INFORMAtlON  CONTACT: 

Heather  C.  Gottry,  Assistant  General 
Counsel,  National  Endowment  for  the 
Humanities,  (202)  606-8300. 

List  of  Subjects 

45  CFR  Part  1169 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1173 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  30,  2003. 
Michael  McDonald, 

Deputy  General  Counsel, 

National  Endowment  for  the  Humanities. 

Accordingly,  as  set  forth  in  the 
common  preamble,  45  CFR  chapter  XI  is 
amended  as  follow: 

■  1.  Part  1169  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
conunon  preamble. 


1169.25    How-is  this  part  organized? 
11§9.50    How  is  this  part  written? 
1169.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1 169. 100    What  does  this  part  do? 
1169.105    Does  this  part  apply  to  me? 
1169.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1169.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1 169. 1 20    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1169.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
1 169. 1 30    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions?  ' 

1 169.135    May  the  NEH  exclude  a  person 

who  is  not  currently  participating  in  a 

nonprocurement  transaction? 
1169.140    How  do  I  know  if  a  person  is 

excluded? 
1169.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

1 1 69. 200    What  is  a  covered  transaction? 
1 169.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1169.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1169.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1 169.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1169.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— RMponslMlltiM  of  Partlcipwits 
Regarding  Transactions 

Doing  Business  With  Other  Persons 

1169.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
^1169.305     May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1169.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 
,am  already  doing  business  in  a  covered 

transaction? 
1 169.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
1 169.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
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1169.325  What  happens  if  I  do  business 
with  an  excluded  person  in  a  coveied 
tnnsaction? 

1169.330    What  requiiements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Piadoring  Infbrmatioii— Primary  Tier      * 
PutidpanlB 

1169.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  NEH? 
1169.340    If  1  disclose  unfavorable 

information  required  under  §  1169.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
1169.345    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§  1169.335? 
1169.350    What  must  I  do  if  I  learn  of  the 

information  required  under  £  1169.335 

after  entering  into  a  covered  transaction 

with  the  NEH? 

Diadoaing  Information — ^Lower  Tier 
PaiticipantB 

1169.355    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1 169.360    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1169.355? 

1169.365    What  must  I  do  if  I  learn  of 
information  required  under  §  1169.355 
after  entering  into  a  covered  transaction 
with  a  higher  tier  partici{>ant? 

Subpart  D— flMponsibilltiM  of  NEH 
Officials  Ragarding  TranaacNons 

1169.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1169.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1169.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1169.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1169.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1169.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1169.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1169.435    What  must  I  require  of  a  primary 

tier  participant? 
1169.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1169.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1169.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1169.335? 
1169.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1169.355  to 

the  next  higher  tier? 


Subpar  E— Excludad  Partias  Uat  Syatam 

1 169.5(1 0    What  is  the  purpose  of  the 
Ex(  luded  Parties  List  System  (EPLS)? 

1169.50  5    Who  uses  the  EPLS? 

1169.51  D    Who  maintains  the  EPLS? 
1169.515    What  specific  information  is  in 

the  EPLS? 

1169.52  0    Who  places  the  information  into 
thelEPLS? 

1 169.525    Whom  do  1  ask  if  I  have  questions 

ab($it  a  person  in  the  EPLS? 
1 169.53iD    Where  can  I  find  the  EPLS? 

Subpar  F— Gananil  Prlndplas  Ralating  to 
Suapan  lion  and  Dabamwnt  Actlona 

1169.60  9    How  do  suspension  and 
del  Biment  actions  start? 

1169.6GS    How  does  suspension  differ  from 
deb  arment? 

1 169.61  a    What  procedures  does  the  NEH 
use  in  suspension  and  debarment 

acti  ans? 
1169.61}    How  does  the  NEH  notify  a 
per  ion  of  a  suspension  and  debarment 
acti  on? 

1169.62  [)    Do  Federal  agencies  coordinate 
sus  >ension  and  debarment  actions? 

11 69.62  i    What  is  the  scope  of  a  suspension 

or  (  ebarment  action? 
1169.63}    May  the  NEH  impute  the  conduct 

of  c  ne  person  to  another? 
1169.63P    May  the  NEH  settle  a  debarment 

or  ^spension  action? 
1 169.64  3    May  a  settlement  include  a 

vol  mtary  exclusion? 
1169.64  S    Do  other  Federal  agencies  know  if 

the  MEH  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1 169.700    When  may  the  suspending  official 

issi  e  a  suspension? 
1169.705    What  does  the  suspending  official 

con  sider  in  issuing  a  suspension? 
1169.71 3    When  does  a  suspension  take 

effe  ct? 
1169.71 5    What  notice  does  the  suspending 

offi  :ial  give  me  if  I  am  suspended? 

1169.72  )    How  may  I  contest  a  suspension? 
1169.72)    How  much  time  do  I  have  to 

con  test  a  suspension? 

1169.73  3    What  information  must  I  provide 
to  t  le  suspending  official  if  I  contest  a 
sus  >ension? 

1169.73  )    Under  what  conditions  do  I  get  an 
adc  Itional  opportunity  to  challenge  the 
fact  5  on  which  the  suspension  is  based? 

1169.74  3    Are  suspension  proceedings 
fon  lal? 

1 169.74  5     How  is  fact-finding  conducted? 

1169.75  3  What  does  the  suspending  official 
con  iider  in  deciding  whether  to  continue 
or  t  irminate  my  suspension? 

1169.75  5    When  Will  I  know  whether  the 
sus  >ension  is  continued  or  terminated? 

1169.76  3    How  long  may  my  suspension 
lastr 

Subpart  H— Debarment 

1169. sop    What  are  the  causes  for 

deb  arment? 
1169.8Q  5    What  notice  does  the  debarring 

offi  :ial  give  me  if  I  am  proposed  for 

deb  arment? 
1169.81 3    When  does  a  debarment  take 

effect? 
1169.81 5     How  may  I  contest  a  proposed 

deb  arment? 


1169.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1169.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarmmit? 
1 169.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1169.835    Are  debarment  proceedings 

formal? 
1169.840    How  is  fact-finding  conducted? 
1 169.845    Wbat  does  the  debairing  official 

consider  in  deciding  whether  to  debar 

me? 
1 169.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1 169.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1169.860    What  factors  may  influence  the 

debarring  official's  decision? 
1169.865    How  long  may  my  debarment 

last? 
1 169.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1169.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1 169.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1169.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  l-OeflnWona 

1169.900    Adequate  evidehce. 


1169.905 

Affiliate. 

1169.910 

Agency. 

1169.915 

Agent  or  representative. 

1169.920 

Civil  judgment. 

1169.925 

Ck)nviction.                             - 

1169.930 

Debarment. 

1169.935 

Debarring  official. 

1169.940 

Disqualified. 

1169.945 

Excluded  or  exclusion. 

1169.950 

Excluded  Parties  List  System. . 

1169.955 

Indictment. 

1169.960 

Ineligible  or  ineligibility. 

1169.965 

Legal  proceedings. 

1169.970 

Nonprocurement  transaction. 

1169.975 

Notice. 

1169.980 

Participant. 

1169.985 

Person. 

1169.990 

Preponderance  of  the  evidence 

1169.995 

Principal. 

1169.1000 

Respondent. 

1169.1005 

State. 

1169.1010 

Suspending  official. 

1169.1015 

Suspension. 

1169.1020 

Voluntary  exclusion  or 

voluntarily  excluded. 

Subpart  J— {Raaarvad] 

Appendix  to  Part  1169— Covered 
Transactions 

Authority:  E.0. 12549  (3  CFR,  1986  Conip., 
p.  189);  E.0. 12698  (3  CFR,  1989  Comp.,  p. 
235);  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  20  U.S.C. 
959(a)(1). 

■  2.  Part  1169  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"NEH"  is  added  in  its  place  wherever  it 
occurs. 
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■  b.  "[Agency  adjective]"  is  removed  and 
"NEH"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "NEH  General  Counsel"  is 
added  in  its  place  wherever  it  ocau-s. 

■  3.  Section  1169.440  is  added  to  read  as 
follows: 

11169.440  What  nwthod  do  I  use  to 
communlcata  those  requtrements  to 
participeiits? 

To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participants'  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
low.er-tier  covered  transactions. 

■  4.  Part  1173  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  1173-GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANtE) 

Subpart  A — Purpose  and  Coverage 

Sec. 

1173.100    What  does  this  part  do? 

1173.105    Does  this  part  apply  to  me? 

1173.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1 1 73 .  11 5    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  individuals 

1173.200    What  must  I  do  to  comply  with 
this  part? 

1173.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1173.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1173.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1173.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1173.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1173.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  indlvlduals 

1173.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1173.301  [Reserved] 

Subpart  D— Responsibilities  of  NEH 
Awarding  Officials 

1173.400    What  are  my  responsibilities  as  an 
NEH  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1173.500    How  are  violations  of  this  part 
determined  for  recipients  other  than 
individuals? 


1 1 73.505    How  are  violations  of  this  part 
determined  for  recipients  who  are 
individuals? 

1173.510  What  actions  will  the  Federal 
Government  take  against  a  recipient 
determined  to  have  violated  this  part? 

1173.515    Are  there  any  exceptions  to  those 
actions? 

Subpart  F—Daflnittons 

1173.605  Award. 

1173.610  Controlled  substance. 

1173.615  Conviction. 

1173.620  Cooperative  agreement. 

1173.625  Criminal  drug  statute. 

1173.630  Debarment. 

1173.635  Drug-free  workplace. 

1173.640  Employee. 

1173.645  Federal  agency  or  agency. 

1173.650  Grant. 

1173.655  hidividual. 

1173.660  Recipient. 

1173.665  State. 

1173.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seqr,  20  U.S.C. 
959(a)(1). 

■  5.  Part  1 1 73  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"NEH"  is  added  in  its  place  wherever  it 
occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"NEH"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "NEH  General  Coimsel"  is 
added  in  its  place  wherever  it  occius. 

■  d.  "[Agency  head]"  is  removed  and 
"NEH  General  Coimsel"  is  added  in  its 
place  wherever  it  occurs: 

■  6.  Section  1173.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"45  CFR  Part  1169"  in  its  place. 

■  7.  Section  1173.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "45  CFR  Part 
1174"  in  its  place. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services 

45  CFR  Parts  1185  and  1186 

RIN  3137-AA14 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Weiss,  General  Coimsel, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Suite  802,  Washington,  DC  20506; 
Telephone:  (202)  606-5414;  E-mail: 
nH'e2ss@iinys.gov. 


ListofSubiects 

45  CFR  Part  1185 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Government  contracts.  Grant  programs. 
Loan  programs,  Reporting  and 
recordkeeping  requirements. 

45  CFB  Part  1186 

Administrative  practice  and 
procedure,  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  6,  2003. 

Robert  S.  Martin, 

Director,  Institute  of  Museum  and  Library 
Services. 

■  For  the  reasons  stated  in  the  preamble, 
the  Institute  of  Museum  and  Library 
Services  amends  45  CFR  chapter  XI.  as 
follows: 

■  1.  Part  1185  is  revised  to  read  as 
follows: 

PART  118S-G0VERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1185.25    How  is  this  part  organized? 
1185.50    How  is  this  part  written? 
1185.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1185.100    What  does  this  part  do? 
1185.105    Does  this  part  apply  to  me? 
1185.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1185.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1185.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1185.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  for  Federal  procurement 

contracts? 
1 185.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
1185.135    May  the  Institute  of  Museum  and 

Library  Services  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
1185.140    How  do  I  know  if  a  person  is 

excluded? 
1185.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

1185.200    What  is  a  covered  transaction? 
1 185.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1185.210    Which  nonprocurement 

transactions  are  covered  transactions? 
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1185.-215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1185.220    Are  any  procurament  contracts 

included  as  covered  transactions? 
1185.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpwt  C— RMpomlbiltttos  of  PartlclpwiU 
ReQVdlnQ  iransscUons 

Doing  BnaiiMn  With  Other  Putmhib 

1185.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
1185.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disquahfied  person? 
1185.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered , 

transaction? 
1185.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
1185.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1185.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1185.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

DifckMug  Iiiibnnatioii-^rimuy  Tier 
Partkdpaiiti 

1185.335    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Institute  of  Museum 

and  Library  Services? 
1185.340    If  I  disclose  unfavorable 

infbnnation~required  under  §  1185.335, 

will  I  be  prevented  from  participating  in 

the  transaction? 
1185.345    What  happens  if  I  fail  to  disclose 

the  Information  required  under 

§1185.335? 
1185.350    What  must  I  do  if  I  learn  of  the 
-    information  required  under  §1185.335 

after  entering  into  a  covered  transaction 

with  the  Institute  of  Museum  and  Library 

Services? 

Diadodng  Informatioii — Lower  Tier 
Putidpanti 

1185.355    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering'into  a  covered  transaction  with 
that  participant? 

1185.360    What  happens  if  I  fail  to  disclose 
the  information  required  imder 
§1185.355? 

1185.365    What  must  I  do  if  I  learn  of 
information  required  under  §  1185.355 
after  entering  into  a  covered  transaction 
writh  a  higher  tier  participant? 

SMbpart  D— RMponstMlitiM  of  Instltiite  of 
MuMum  and  Library  ServicM  Officials 
nagartflng  Transactions 

1185.400    May  I  enter  into  a  transaction 
with  an  excluded  or  disqualified  person? 

1185.405  May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 


1185.41)  May  I  approve  a  participant's  use 
of  t  le  services  of  an  excluded  person? 

1 185.41  >    What  must  I  do  if  a  Federal 
agei  tcy  excludes  the  participant  or  a 
prii  cipal  after  I  enter  into  a  covered 
trai  section? 

1185.42)  May  I  approve  a  transaction  with 
an  I  xcluded  or  disqualified  person  at  a 
low  sr  tier? 

1185.42  i    When  do  I  check  to  see  if  a  person 
is  e  icluded  or  disqualified? 

1185.43 )  How  do  I  check  to  see  if  a  person 
is  e:  :cluded  or  disqualified? 

1 185.43  i    What  must  I  require  of  a  primary 
tier  participant? 

1185.441    What  method  do  I  use  to 
con  municate  those  requirements  to 
pari  icipants? 

1 1 85.44  i    What  action  may  I  take  if  a 

prii  lary  tier  participant  knowingly  does 
business  with  an  excluded  or 
dis<  ualified  person? 
1185.45 1    What  action  may  I  take  if  a 

prii  lary  tier  participant  fails  to  disclose 
the  nformation  required  under 
§1185.335? 

1185.45  i    What  may  I  do  if  a  lower  tier 
par<  icipant  fails  to  disclose  the 

infc  rmation  required  under  §  1185.355  to 
the  lext  higher  tier? 

Subpart  E— Excluded  Parties  List  System 

1185.50  I    What  is  the  purpose  of  the 
Exc  uded  Parties  List  System  (EPLS)? 


1185.50  i 
1185.511 1 
1185.511  i 


Who  uses  the  EPLS? 
Who  maintains  the  EPLS? 
What  specific  information  is  in 


the  iPLS? 
1185.521 1    Who  places  the  information  into 

the  EPLS? 
1185.52  i    Whom  do  1  ask  if  I  have  questions 

abo  It  a  person  in  the  EPLS? 
1185.531    Where  can  I  find  the  EPLS? 

Sul)par1|F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

60  )    How  do  suspension  and 
debarment  actions  start? 

How  does  suspension  differ  from 
deb  irment? 

Bill 


1185. 

d 
1185. 

d 
1185. 

b 

use 


1185 

and 

a 
1185. 

susi 
1185. 

or 
1185. 


6211 


62  I 


What  procedures  does  the 
Institute  of  Museum  and  Library  Services 

n  suspension  and  debarment 
acti  )ns? 
61  i    How  does  the  Institute  of  Museimi 

Library  Services  notify  a  person  of 
su  spension  and  debarment  action? 
Do  Federal  agencies  coordinate 
ension  and  debarment  actions? 
What  is  the  scope  of  a  suspension 
(fcbarment  action? 
631 1    May  the  Institute  of  Museiim  and 
Lib]  ary  Services  impute  the  conduct  of 
one  person  to  another? 

1185.63  i    May  the  Institute  of  Museimi  and 
Libi  Euy  Services  settle  a  debarment  or 
sus]  lension  action? 

1185.64  I    May  a  settlement  include  a 
voh  ntary  exclusion? 

1185.64  i    Do  other  Federal  agencies  know  if 
the  nstitute  of  Museum  and  Library 
Ser  ices  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1185.70 1    When  may  the  suspending  official 
issi^a  a  suspension? 


1185.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1185.710    When  does  a  suspension  take 

effect? 
1185.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1 185.720    How  may  I  contest  a  suspension? 
1185.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1185.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1 185. 735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1185.740    Are  suspension  proceedings 

formal? 
1185.745    How  is  foct-finding  conducted? 
1 185.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1185.755    When  will  I  Icnow  whether  the 

suspension  is  continued  or  terminated? 
1185. 760    How  long  may  my  suspension 

last? 

Subpart  H— Debarment 

1185.800    What  are  the  causes  for 

debarment? 
1185.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
1185.810    When  does  a  debarment  take 

effect? 
1185.815    How  may  I  contest  a  proposed 

debarment? 
1185.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1185.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debannent? 
1185.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1185.835    Are  debarment  proceedings 

formal? 
1 185.840    How  is  feet-finding  conducted? 
1185.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1 185.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1185.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1 185.860    What  factors  may  influence  the 

debarring  official's  decision? 
1185.865    How  long  may  my  debannent 

last? 
1 185.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1185.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1185.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1185.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— Dafinltiona 

1185.900  Adequate  evidence. 

1185.905^  Affiliate. 

1185.910  Agency. 

1185.915  Agent  or  representative. 

1185.920  Civil  judgment. 

1185.925  Conviction. 
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1185.930    Debarment. 
1185.935    Debarring  official. 
1185.940    Disqualified. 
1185.945    Excluded  or  exclusion. 
1 185.950    Excluded  Parties  List  System. 
1185.955    Indictment. 
1185.960    Ineligible  or  ineligibility. 
1185.965    Legal  proceedings. 
1185.970    Nonprocurement  transaction. 
1185.975    Notice. 
1185.980    Participant. 
1185.985    Person. 

1185.990    Preponderance  of  the  evidence. 
1185.995    Principal. 
1185.1000    Respondent. 
1185.1005    State. 
1185.1010    Suspending  official. 
1185.1015    Suspension. 
1185.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J— [Reserved] 

Appendix  to  Part  1185— Covered 
Transactions 

Authority:  20  U.S.C.  9101  et  seq.;  Sec.  2455 
Pub.  L.  103-355,  108  Stat.  311867  (31  U.S.Q 
6101  note);  E.0. 12549  (3  CFR,  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235). 

■  2.  Part  1185  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"histitute  of  Museimi  and  Library 
Services"  is  added  in  its  place  wherever 
it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"IMLS"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Institute  of 
Museum  and  Library  Services"  is  added 
in  its  place  wherever  it  occurs. 

■  3.  Section  1185.440  is  added  to  read  as 
follows: 

§1185.440  What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participant's  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

■  4.  Part  1186  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  1186— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1 186.100    What  does  this  part  do? 
1186.105    Does  this  part  apply  to  me? 
1186.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1186.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 


Subpart  B— flequirements  for  neciptenU 
Other  Than  individuals 

1186.200    What  must  I  do  to  comply  with 
this  part? 

1186.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1186.210    To  whom  must  I  distribute  my 
drug-fi«e  workplace  statement? 

1186.215    What  must  I  include  in  my  drug- 
bee  awareness  program? 

1186.220    By  when  must  I  publish  my  drug- 
fr«e  workplace  statement  and  establish 
my  drug-fr«e  awareness  program? 

1 1 86. 2  25    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1186.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  individuals 

1186.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1186.301  (Reserved] 

Subpart  D— Responsibilities  of  institute  of 
Museum  and  Library  Services  Awarding 
Officials 

1186.400  What  are  my  responsibilities  as  an 
Institute  of  Museum  and  Library  Services 
awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1186.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1186.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1186.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1 1 86. 5 1 5    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

1186.605  Award. 

1186.610  Controlled  substance. 

1186.615  Conviction. 

1186.620  Cooperative  agreement. 

1186.625  Criminal  drug  statute. 

1186.630  Debarment. 

1186.635  Drug-6«e  workplace. 

1186.640  Employee. 

1186.645  Federal  agency  or  agency. 

1186.650  Grant. 

1186.655  hidividual. 

1186.660  Recipient. 

1186.665  State. 

1186.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

■  5.  Part  1186  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Institute  of  Museimi  and  Library 
Services"  is  added  in  its  place  wherever 
it  occins. 

■  b.  "[Agency  adjective]"  is  removed  and 
"IMLS"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Institute  of 
Musetun  and  Library  Services  or 


designee"  is  added  in  its  place  wherever 
it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Director,  Institute  of  Museum  and 
Library  Services"  is  added  in  its  place 
wherever  it  occiu^. 

■  6.  Section  1186.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"45  CFR  Part  1185"  in  its  place. 

■  7.  Section  1186.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "45  CFR  Part 
1183"  in  its  place. 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2542  and  2545 

RIN3045-AA28 

FOR  FURTHER  INFORMATION  CONVICT: 

Suzanne  Dupre,  Office  of  General 
Coimsel,  Corporation  for  National  and 
Community  Service,  Room  8200.  1201 
New  York  Ave.,  NW.,  Washington,  DC 
20525,  (202)  606-5000  ext.  396,  e-mail: 
sdupre@cns.gov. 

List  of  Subjects 

45  CFR  Part  2542 

Administrative  practice  and 
procediu«.  Debarment  and  suspension, 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  2545 

Administrative  practice  and 
procedure,  Dnig  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  }ime  27,  2003. 

MicheUe  GuiUennin, 

Chief  Financial  Officer,  Corporation  for 
National  and  Community  Serrice. 

■  Accordingly,  as  set  forth  in  the 
common  preamble,  the  Corporation  for 
National  and  Community  Service 
amends  45  CFR  chapter  XXV,  as  follows: 

■  1 .  Part  2542  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  2542— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

2542.25    How  is  this  part  organized? 
2542.50    How  is  this  part  written? 
2542.75    Do  terms  in  this  part  have  special 
meanings? 


Subparti 

2542.100    What  does  this  part  do? 
2542.105    Does  this  part  apply  to  me? 


ttnitsf 
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2542.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and* 

suspension  system? 
2542.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions?  .    - 

2542.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
2542.125    Does  an  exclusion  under  the 

nonprociirement  system  affect  a  person's 
*        eligiDility  for  Federal  procurement 

contracts? 
2542.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
2542.135    May  the  Corporation  exclude  a 

person  who  is  not  currently  participating 

in  a  nonprocurement  transaction? 
2542.140    How  do  I  know  if  a  person  is   ^ 

excluded? 
2542.145    Does  this  part  address  persons 

who  are  disqualified,  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

Subpart  B— Covarad  Transactions 

2542.200    What  is  a  covered  transaction? 
2542.205    Why  is  it  important  to  know  if  a 
particular  transaction  is  a  covered 
"transaction? 
2542.210    Which  nonprocurement 

transactions  are  covered  transactions? 
2542.215    Which  nonprocurement 
transactions  are  not  covered 
transactions? 
2542.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
2542.225    How  do  I  know  if  a  transaction  in 
.  which  I  may  participate  is  a  covered 
s  transaction? 

SubfMTt  C    nasponsteilWas  of  Participants 
Ragsrding  Tranaactlons 

Doing  Business  With  Other  Persons 

2542.300    What  must  I  do  before  I  enter  into 

a  covered  transaction  with  another 

person  at  the  next  lower  tier? 
2542.305    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
2542.310    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
2542.315    May  I  use  the  services  of  an 

excluded  person  as  a  principal  under  a 

covered  transaction? 
2542.320    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
2542.325    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
2542.330    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  InformatioD— Primary  Tier 
PaiticqNUits 

2542.335    What  information  must  I  provide 
before  entering  into  a  covered    . 
transaction  with  the  Corporation? 

2542.340    If  I  disclose  unfavorable 

information  required  under  §  2542.335, 


wi 


2542.3^  5 
the 
§ 


!  I  be  prevented  from  participating  in 
the)  transaction? 

What  happens  if  I  fail  to  disclose 
information  required  under 
1.335? 
2542.3^    What  must  I  do  if  I  learn  of  the 
inC  irmation  required  under  §2542.335 
aft(  r  entering  into  a  covered  transaction 
wil  1  the  Corporation? 

Disclos  ng  Information — Lower  Tier 
Partici|  ants 

2542.3!  5    What  information  must  I  provide 

to  4  higher  tier  participant  before 

entering  into  a  covered  transaction  with 

tha ;  participant? 
2542.3(  0    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§2  142.355? 
2542.3(  5    What  must  I  do  if  I  learn  of 
'  inf  irmation  required  under  §  2542.355 

aft(  r  entering  into  a  covered  transaction 

wil  1  a  higher  tier  participant? 

Subpar :  D — Responsibilities  of  Corporation 
Official  ( Regarding  Transactions 

2542.4C  9    May  I  enter  into  a  transaction 

wit  1  an  excluded  or  disqualified  person? 

2542.4C  5  May  I  enter  into  a  covered 
traj  isaction  with  a  participant  if  a 
pri:  icipal  of  the  transaction  is  excluded? 

2542.41 0    May  I  approve  a  participant's  use 
of  I  le  services  of  an  excluded  person? 

2542.41 5    What  must  1  do  if  a  Federal 
age  ncy  excludes  the  petrticipant  or  a 
pri  icipal  after  I  enter  into  a  covered 
trai  isaction? 

2542.42  0    May  I  approve  a  transaction  with 
an  excluded  or  disqualified  person  at  a 
loM  er  tier? 

2542.42  5    When  do  I  check  to  see  if  a  person 
is  e  occluded  or  disqualified? 

2542.43  0    How  do  1  check  to  see  if  a  person 
is  e  iccluded  or  disqualified? 

2542.43  5    What  must  I  require  of  a  primary 

tiei  participant? 
2542.4^  0    What  method  do  I  use  to 

coi  imunicate  those  requirements  to 

pat  licipants? 
2542.4^  5    What  action  may  I  take  if  a 

pri  nary  tier  participant  knowingly  does 

bus  iness  with  an  excluded  or 

dis  qualified  person? 
2542.4S  0    What  action  may  I  take  if  a 

pri  nary  tier  participant  fails  to  disclose 

the  information  required  imder 

§2  42.335? 
2542.45  5     What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  2542.355  to 
next  higher  tier? 


the 


Subpart  E— Excluded  Parties  List  System 

2542.5(  D    What  is  the  purpose  of  the 
Ex(  luded  Parties  List  System  (EPLS)? 

2542.5(  5    Who  uses  the  EPLS? 

2542.51 0    Who  maintains  the  EPLS? 

2542.51 5    What  specific  information  is  in 
tha  EPLS? 


.55  5 
abcut 
1.52  0 


the  EPLS? 


2542.5^    Who.  places  the  information  into 

t 
2542 

{ 
2542 


Whom  do  I  ask  if  I  have  questions 
a  person  in  the  EPLS? 
Where  can  I  find  the  EPLS? 


Prindplas  Relating  to 
Actioiia 


Subpart  F-4tanaral 
Suspanakm  and 

2542.600    How  do  suspension  and 

debarment  actions  start? 
2542.605    How  does  suspension  differ  from 

debarment? 
2542.610    What  procedures  does  the 

Corporation  use  in  suspension  and 

debarment  actions? 
2542.615    How  does  the  Corporation  notify 

a  person  of  a  suspension  and  debarment 

action? 
2542.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
2542.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
2542.630    May  the  Corporation  impute  the 

conduct  of  one  person  to  another? 
2542.635    May  the  Corporation  settle  a 

debfument  or  suspension  action?     ^ 
2542.640    May  a  settlement  include  a 

voluntary  exclusion? 
2542.645    Do  other  Federal  agencies  know  if 

the  Corporation  agrees  to  a  voluntary 

exclusion? 

Subpart  G— Suapanalon 

2542.700    When  may  the  suspending  official 

issue  a  suspension? 
2542.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
2542.710    When  does  a  suspension  take 

effect? 
2542.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
2542.720    How  may  I  contest  a  suspension? 
2542.725    How  much  time  do  I  have  to 

contest  a  suspension? 
2542.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
2542.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
2542.740    Are  suspension  proceedings 

formal? 
2542.745    How  is  fact-finding  conducted? 
2542.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
2542.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
2542.760    How  long  may  my  suspension 

last? 

Subpart  H— Dabarmant 

2542.800    What  are  the  causes  for 

debarment? 
2542.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
2542.810    When  does  a  debarment  take 

effect? 
2542.815    How  may  I  contest  a  proposed 

debarment? 
2542.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
2542.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
2542.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
2542.835    Are  debarment  proceedings 

formal? 
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2542.840    How  is  fact-finding  conducted? 
'2542.845    What  does  the  debaning  official 

consider  in  deciding  whether  to  debar 

me? 
2542.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
2542.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
2542.860    What  factors  may  influence  the 

debarring  official's  decision? 
2542.865   'How  long  may  my  debarment 

last? 
2542.870    When  do  I  know  if  the  debarring 

official  debars  me? 
2542.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
2542.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
2542.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— Deflnitions 


2542.900 

Adequate  evidence. 

2542.905 

Affiliate. 

2542.910 

Agency.  . 

2542.915 

Agent  or  representative. 

2542.920 

Civil  judgment. 

2542.925 

Conviction. 

2542.930 

Debarment. 

2542.935 

Debarring  official. 

2542.940 

Disqualified. 

2542.945 

Excluded  or  exclusion. 

2542.950 

Excluded  Parties  List  System. 

2542.955 

Indictment. 

2542.960 

Ineligible  or  ineligibility. 

2542.965 

Legal  proceedings. 

2542.970 

Nonprocurement  transaction. 

2542.975 

Notice. 

2542.980 

Participant. 

2542.985 

Person. 

2542.990 

Preponderance  of  the  evidence. 

2542.995 

Principal. 

2542.1000 

Respondent. 

2542.1005 

State. 

2542.1010 

Suspending  official. 

2542.1015 

Suspension. 

2542.1020 

Voluntary  exclusion  or 

voluntarily  excluded. 

Subpart  J— [Reserved] 

Appendix  to  Part  2542 — Covered 
Transactions 

Authority:  42  U.S.C.  12651(c);  sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327  (31  U.S.C. 
6101  note);  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235). 

■  2.  Part  2542  is  further  amended  as  set 
forth  below.  ^ 

■  a.  "[Agency  noun]"  is  removed  and 
"Corporation"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Corporation"  is  added  in  its  place 
wherever  it  occius. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Corporation  Chief 
Executive  Officer  or  designee"  is  added 
in  its  place  wherever  it  occurs. 

■  3.  Section  2542.440  is  added  to  read  as 
follows: 


f2S42.440  WhatiMttioddoliMato 
communicate  thoae  raquirwnents  to 
participants? 

To  communicate  the  requiremeiits, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participant's  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 
■  4.  Part  2545  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  2545— GOVERNMENTWIDE 
REQUIREMEffTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Sutipart  A — Purpose  and  Coverage 

Sec. 

2545.100    What  does  this  part  do? 
2545.105     Does  this  part  apply  to  me? 
2545.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
2545.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  individuals 

2545.200    What  must  I  do  to  comply  with 
this  peirt? 

2545.205    What  must  1  include  in  my  drug- 
free  workplace  statement? 

2545.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

2545.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

2545.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

2545.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

2545.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Wiio  Are  Individuais 

2545.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

2545.301  [Reserved] 

Subpart  D— Responsibilities  of  Corporation 
Awarding  Officials 

2545.400    What  are  my  responsibilities  as  a 
Corporation  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

2545.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
2545.505     How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
2545.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
2545.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

2545.605    Award. 

2545.610    Controlled  substance. 


Conviction. 

Cooperative  agreement 

Criminal  drug  statute. 

Debarment. 

Drug-6«e  worlq>lace. 

Employee. 

Federal  agency  or  agency. 

Grant. 

Individual. 

Recipient 

State.  ■ 

Suspension. 


2545.615 
2545.620 
2545.625 
2545.630 
2545.635 
2545.640 
2545.645 
2545.650 
2545.655 
2545.660 
2545.665 
2545.670 

Anthority:  41  U.S.C.  701,  et  seq.;  42  U.S.C 
12644  and  12651(c). 

■  5.  Part  2545  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Corporation"  is  added  in  its  place 
wherever  it  occurs. 

■  b.  "[Agency  adjective]"  is  removed  and 
"Corporation"  is  added  in  its  place 
wherever  it  occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Corporation  Chief 
Executive  Officer  or  designee"  is  added 
in  its  place  wherever  it  occurs. 

■  d.  "[Agency  head]"  is  removed  and 
"Corporation  Chief  Executive  Officer"  is 
added  in  its  place  wherever  it  occurs. 

■  6.  Section  2545.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agencies'  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and  adding 
"45  CFR  Part  2542"  in  its  place. 

■  7.  Section  2545.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "45  CFR  Part 
2541"  in  its  place. 


DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Parts  29  and  32 
RIN  210&rAD07 

FOR  FURTHER  INFORMATKMI  COMTACT: 

Ladd  Hakes,  Office  of  the  Senior 
Procurement  Executive  (M-62),  400 
Seventh  Street.  SW.,  Washington,  DC 
20590,  (202)  366-4268,  e-mail: 
ladd.hakes@ost.  dot.gov. 

List  of  Subjects 

49  CFR  Part  29 

Administrative  practice  and 
procedure.  Government  contracts.  Grant 
programs.  Loan  programs,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Fart  32 

Administrative  practice  and 
procedure,  E>rug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  August  12,  2003. 
NonuiiY.llfiMla. 

Secretary  of  Transpottation . 

■  For  the  reasons  stated  in  the  common 
preamble,  the  Department  of 
Transportation  amends  49  CFR  subtitle 
A,  as  follows: 

■  1.  Part  29  is  revised  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the  common 
preamble. 

PART  29— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 


doc* 

29.25    How  is  this  part  organized? 
29.50    How  is  this  part  wriHen? 
29.73    Co  terms  in  this  part  have  special 
meanings? 

Subpart  A — Gafteral 

29.100    What  does  this  part  do? 
29.105    Does  this  part  apply  to  me? 
29.110    What  is  the  purpose  of  the    , 

nonprocurement  debarment  and 

suspension  system? 
29.115    How  does  an  exclusion  restrict  a     - 

person's  involvement  in  covered 

transactions? 
29.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
29.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eUgibility  for  Federal  procurement 

contracts? 
29.130    Does  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eUgibility  to  participate  in 

nonprocurement  transactions? 
29.135    May  EKDT  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction?  - 
29.140    How  do  I  know  if  a  person  is 

excluded? 
29.145    Does  this  part  address  persons  who 

are  disquaimed,  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  TrMwactkNw  ■ 

29.200    What  is  a  covered  transaction? 
29.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
29.210    Which  nonprocurement  transactions 

are  covered  transactions? 
29.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
29.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
29.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C    Re*pon«lbmtle»  of  Participants 
Ragarding  Transactions  Doing  Business 
WWi  Ottiar  Parsons 

29.300    What  must  I  do  before  I  enter  into 
a  covered  transaction  with  another 
person  at  the  next  lower  tier?  ^ 

29.305    May  I  enter  into  a  covered 
transaction  with  an  excluded  or 
disqualified  person? 


29.310    What  must  I  do  if  a  Federal  agmcy 

exc  udes  a  person  with  whom  I  am 

aire  >dy  doing  business  in  a  covered 

tran  saction? 
29.315    May  I  use  the  services  of  an 

exc  uded  person  as  a  principal  under  a 

cov(  ired  transaction? 
29.320    Must  I  verify  that  principals  of  my 

cov(  red  transactions  are  eligible  to 

part  cipate? 
29.325    What  happens  if  I  do  business  with 

an  «  xcluded  person  in  a  covered 

tran  saction? 
29.330    What  requirements  must  I  pass 

dow  n  to  persons  at  lower  tiers  with 

wh(  m  I  intend  to  do  business? 

Disclosi  ig  InfonnatioD — Primary  Tier 
Particip  mts 

29J35    What  information  must  I  provide 

befa  re  entering  into  a  covered 

tran  saction  with  DOT? 
29.340    If  I  disclose  unfavorable  information 

reqilired  under  §  29.335,  will  I  be 

prei  ented  from  participating  in  the 

tran  section? 
29.345    What  happens  if  I  fail  to  disclose  the 

info  -mation  required  under  §  29.335? 
29.350    What  must  I  do  if  I  learn  of  the 

info  mation  required  under  §  29.335  after 

ent«  ring  into  a  covered  transaction  with 

DOT  •? 

Disclosi  ig  Information — Lower  Tier 
Particip  mts 

What  information  must  I  provide  to 
er  tier  participant  before  entering 
a  covered  transaction  with  that 


hi;h 


a 


hi;h 


Subpart  D— Rasponsiblltties  of  DOT 
Officiali  Regarding  Transactions 

29.400    May  I  enter  into  a  transaction  with 
an  e  iccluded  or  disqualified  person? 

29.405    May  I  enter  into  a  covered 
tran^ction  with  a  participant  if  a 
priocipal  of  the  transaction  is  excluded? 

29.410     May  I  approve  a  participant's  use  of 
the  services  of  an  excluded  person? 

29.415   {what  must  1  do  if  a  Federal  agency 
excl  udes  the  participant  or  a  principal 
aftei  I  enter  into  a  covered  transaction? 

29.420    May  I  approve  a  transaction  with  an 
exclided  ocdisqualified  person  at  a 
low  sr  tier? 

29.425    When  do  I  check  to  see  if  a  person 


29.430 


is  e:  eluded  or  disqualified? 


How  do  I  check  to  see  if  a  person  is 


29.455    What  may  I  do  if  a  lower  tier 
participant  {ails  to  disclose  the 
information  required  under  §  29.355  to 
the  next  higher  tier? 

Subpart  E— Excludad  Parties  Uat  System 

29.500    Whit  is  the  purpose  of  the  Excluded 

Parties  List  System  (EPLS)? 
29.505    Who  uses  the  EPLS? 
29.510    Who  maintains  the  EPLS? 
29.515    What  specific  information  is  in  the 

EPLS? 
29.520    Who  places  the  information  into  the 

EPLS? 
29.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  in  the  EPLS? 
29.530    Where  can  I  find  the  EPLS? 


29.355 

a 

into 

part  cipant? 
29.360    What  happens  if  I  fail  to  disclose  the 

info  rmation  required  under  §  29.355? 
29.365     What  must  I  do  if  I  learn  of 

info  rmation  required  under  §  29.355  after 

ente  ring  into  a  covered  transaction  with 
er  tier  participant? 


exc:  Lided  or  disqualified? 
29.435    What  must  I  require  of  a  primary  tier 

part  cipant? 
29.440    What  method  do  I  use  to 

com  mimicate  those  requirements  to 

participants? 
29.445    What  action  may  I  take  if  a  primary 

tier  jarticipant  knowingly  does  business 

wit]  an  excluded  or  disqualified  person? 
29.450    What  action  may  I  take  if  a  primary 

tier  Darticipant  fails  to  disclose  the 

info  rmation  required  imder  §  29.335? 


Subpart  F— Ganarai  Pilncipias  Relating  to 
Suspension  mmI  Debarment  Actions 

29.600    How  do  suspension  and  debarment 

actions  start?         • 
29.605    How  does  suspension  differ  from 

debarment? 
29.610    What  procedures  does  DOT  use  in 

suspension  and  debarment  actions? 
29.615    How  does  DOT  notify  a  person  of  a 

suspension  and  debarment  action? 
29.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
29.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
29.630    May  DOT  unpute  the  conduct  of  one 

person  to  another? 
29.635    May  DOT  settle  a  debarment  or 

suspension  action? 
29.640    May  a  settiement  include  a 

voluntary  exclusion? 
29.645    Do  other  Federal  agencies  know  if 

DOT  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

29.700    When  may  the  suspending  official 

issue  a  suspension? 
29.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
29.710    When  does  a  suspension  take  effect? 
29.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
29.720    How  may  I  contest  a  suspension? 
29.725    How  much  time  do  I  have  to  contest 

a  suspension? 
29.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
29.735     Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
29.740    Are  suspension  proceedings  formal? 
29.745    How  is  fact-finding  conducted? 
29.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
29.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
29.760    How  long  may  my  suspension  last? 

Subpart  H — Debarment 

29.800    What  are  the  causes  for  debarment? 
29.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
29.810    When  does  a  debarment  take  effect? 
29.815    How  may  I  contest  a  proposed 

debarment? 
29.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
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29.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
29.830    Under  what  conditions  do  I  get  an 

additional  opportimity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
29.835    Are  debarment  proceedings  formal? 
29.840    How  is  fact-finding  conducted? 
29.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
29.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
29.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
29.860    What  factors  may  influence  the 

debarring  official's  decision? 
29.865     How  long  may  my  debarment  last? 
29.870    When  do  I  know  if  the  debarring 

official  debars  me? 
29.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
29.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
29.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

29.900    Adequate  evidence. 
29.905    Affiliate. 
29.910    Agency. 
29.915     Agent  or  representative. 
■29.920    Civil  judgment. 
29.925     Conviction. 
29.930     Debarment. 
29.935    Debarring  official. 
29.940    Disqualified. 
29.945    Excluded  or  exclusion. 
29.950    Excluded  Parties  List  System. 
29.955    Indictment. 
29.960    Ineligible  or  ineligibility. 
29.965     Legal  proceedings. 
29.970    Nonprocurement  transaction. 
29.975     Notice. 
29.980    Participant. 
29.985     Person. 

29.990    Preponderance  of  the  evidence. 
29.995    Principal. 
29.1000    Respondent. 
29.1005    State. 
29.1010    Suspending  official. 
29.1015     Suspension. 

29.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

SubfMMtJ— [Reserved] 

Appendix  to  Part  29 — Covered  Transactioiis 

Authority:  Sec.  2455,  Pub.  L.  103-355. 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.0. 11738 
(3  CFR,  1973  Comp.,  p.  799);  E.O.  12549  (3 
CFR,  1986  Comp.,  p.  189);  E.O.  12689  (3  CFR, 
1989  Comp.,  p.  235). 

■  2.  Part  29  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Transportation"  is 
added  in  its  place  wherever  it  occurs. 

■  b.  [Agency  adjective]"  is  removed  and 
"DOT"  is  added  in  its  place  wherever  it 
occurs. 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "debarring  or  suspending 


official"  is  added  in  its  place  wherever 
it  occurs. 

■  3.  Section  29.120  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§29.120    May  we  grant  an  exception  to  an 
excluded  peraon  to  participate  In  a  coverad 
transaction? 

***** 

(c)  A  debarring  or  suspending  official 
may  grant  exceptions  and  make  written 
determinations  imder  this  section. 

■  4.  Section  29.440  is  added  to  read  as 
follows: 

S29.440    What  nnettKMl  do  I  use  to 
communicate  ttiose  requirements  to 
participants? 

To  commimicate  the  requirement  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

■  5.  Section  29.520  is  further  amended 
by  removing  the  period  at  the  end  of 
paragraph  (c)(4)  and  adding  a  semi- 
colon, and  adding  a  paragraph  (d)  to  read 
as  follows: 

5  29.520    Who  places  the  information  into 
the  EPLS? 

***** 

(d)  The  DOT  official's  Operating 
Administration  code,  as  follows:  United 
States  Coast  Guard  [DOT-USCG]; 
Federal  Aviation  Administration  [EKDT- 
FAA];  Federal  Highway  Administration 
[DOT-FHWA];  Federal  Motor  Carrier 
Safety  Administration  [DOT-FMCSA]; 
Federal  Railway  Administration  [DO"!"- 
FRA];  Federal  Transit  Administration 
[DOT-FTA];  National  Highway  Traffic 
Safety  Administration  [DOT-NHTSA]; 
Research  and  Special  Programs  [DOT- 
RSPA];  Maritime  Administration  [DOT- 
MARAD];  and  DOT  (general)  [DOT- 
OST]. 

■  6.  Section  29.935  is  further  amended 
adding  a  paragraph  (b)  to  read  as  follows: 

§29.935    Debarring  official. 

***** 

(b)  For  DOT  "debarring  official" 
means  the  designated  head  of  a  DOT 
operating  administration,  who  may 
delegate  any  of  his  or  her  functions 
under  this  part  and  authorize  successive 
delegations. 

■  7.  Section  29.1010  is  further  amended 
adding  a  paragraph  (b)  to  read  as  follows: 

§29.1010    SuapwMNng  efnctaL 

***** 

(b)  For  DOT  "suspending  official" 
means  the  designated  head  of  a  DOT 
operating  administration,  who  may 


delegate  any  of  his  or  her  functions 
under  this  part  and  authorize  successive 
delegations. 

■  8.  Part  32  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the  common 
preamble. 

PART  32— GOVERNMENTWIOE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANOAL 
ASSISTANCE) 

Subpart  A— l>urpeae  and  Covaraga 

32.100    What  does  this  part  do? 
32.105    Does  this  part  apply  to  me? 
32.110    Are  any  of  my  Federal  assistance 

awards  exempt  firom  this  pwrt? 
32.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirementa  for  Recipients 
Other  Than  individuals 

32.200    What  must  I  do  to  comply  with  this 
part? 

32.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

32.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

32.215    What  must  I  include  in  my  drug-free 
awareness  program? 

32.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-fr«e  awareness  program? 

32.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

32.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— RequiremenU  for  Recipients 
Who  Ara  Indhriduals 

32.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

32.301  [Reserved] 

Subpart  D— ResponsibHIties  of  DOT 
Awarding  Officials 

32.400    What  are  my  responsibiUties  as  a 
DOT  awarding  official? 

Subpart  E—Viotations  of  This  Part  and 
Consequences 

32.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
32.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
32.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
32.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F—OefMtlens 

32.605  Award. 

32.610  Controlled  substance. 

32.615  Conviction. 

32.620  Cooperative  agreement. 

32.625  Criminal  drug  statute. 

32.630  Debarment. 

32.635  Drug-free  workplace. 

32.640  Employee. 

32.645  Federal  agency  or  agency. 
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32.6$0  Grant. 

32.655  Individual. 

32.660  Recipient. 

32.665  State. 

32.670  Suspension. 

Antliority:  41  U.S.C.  701  et  seq. 

■  9.  Part  32  is  further  amended  as  set 
forth  below. 

■  a.  "[Agency  noun]"  is  removed  and 
"Department  of  Transportation"  is 
added  in  its  place  wherever  it  occurs. 


■  b.  "[Agency  adjective]"  is  removed  and 
"DOT"|is  added  in  its  place  wherever  it 
occurs.! 

■  c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of 
Transportation"  is  added  in  its  place 
wherewr  it  occurs. 

■  d.  "[^gency  head)"  is  removed  emd 
"Secre^ry  of  Transportation"  is  added 
in  its  place  wherever  it  occurs. 

■  10.  S<  ction  32.510  (c)  is  further 
amend<  d  by  removing  "CFR  citation  for 
the  Fed  Bral  Agency's  regulations 
implen  enting  Executive  Order  12549 


and  Executive  Order  12689"  and  adding 
"49  CFR  Part  29"  in  its  place. 

■  11.  Section  32.605(a)(2)  is  further 
amended  by  removing  "[Agency-specific 
CFR  citation]"  and  adding  "49  CFR  Part 
18"  in  its  place. 

(FR  Doc.  03-28454  Filed  11-21-03;  8:45  am] 
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DEPARTIIENT  OF  COMMERCE 
Pstent  end  TradMnwit  Office 

37  CFR  Parts  1,5.  and  41 
RM06S1-AB32 

Rulaa  Of  Practica  Before  ttw  Board  of 
Patent  Appeals  and  Intarferencas 

AOENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTXM:  Proposed  rule. 

summary:  The  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office  proposes  changes  to 
the  rules  governing  practice  before  the 
Board  of  Patent  Appeals  and 
Interferences  to  consolidate  and 
simplify  such  rules  and  to  reflect 
developments  in  case  law,  legislation, 
and  administrative  practice. 
DATES:  Submit  comments  on  or  before 
January  26,  2004. 
ADDRESSES:  Submit  comments: 

1.  By  electronic  mail  to 
BPAI.RuIes@uspto.gov. 

2.  By  mail  to  Mau  Stop  Interference, 
Director  of  the  United  States  Patent  and 
Trademark  Office.  PO  Box  1450, 
Alexandria,  VA  22313-1450. 

3.  By  facsimile  to  703-308-7953. 
See  the  SUPPLEMENTARY  INFORMATION 

for  further  information  about  submitting 
comments. 

fOR  FURTHER  INFORMATION  CONTACT: 

Appeals:  Jeffirey  V.  Nase  or  William  F. 
Smith,  703-308-9797. 

Otherwise:  Richard  Torczon,  703- 
308-9797. 

SUPPLEMENTARY  INFORMATION: 

Relationship  to  Announced  Rule 
Makings 

This  notice  combines  two  rule 
makings  previously  announced  in  the 
Unified  Agenda  as  0651-AB27 
(Appeals)  and  0651-AB32 
(Interferences). 

FUing  Comments  on  This  Proposed 
Rule 

To  the  extent  reasonably  possible,  the 
Office  will  make  the  comments 
available  at  http://www.uspto.gov/web/ 
offices/ dcom/hpai/.  To  facilitate  this 
goal,  the  Office  strongly  encoiurages  the 
submission  of  conmients  electronically, 
in  either  ASCII  format  or  ADOBE® 
portable  document  format  (pdf). 
Regardless  of  which  submission  mode 
you  select,  write  only  "Consolidated  - 
Board  Rules"  in  the  subject  line  to 
ensure  prompt  consideration  of  your 
comments. 

Since  the  comments  will  be  made 
available  to  the  public,  the  comments 


should  lot  include  information  that  the 
submiti  sr  does  not  wish  to  have 
publish  3d.  Comments  that  include 
confide  utiality  notices  will  not  be 
entered  into  the  record. 

The  I  oard  of  Patent  Appeals  and 
Interfer  mces  (Board)  has  significantly 
overhai  led  its  operations  to  address 
concen  s  about  the  duration  of 
proceec  ings  before  the  Board. 
Improvi  iments  include  an  increase  in 
the  nun  iber  of  administrative  patent 
judges,  }utreach  programs  to  educate 
parties  fnd  examiners  about  Board 
operati()ns,  and  restructuring  of  Board 
procedures.  This  rule  making  proposes 
to  revis  s  the  rules  governing  Board 
proceedings  to  better  reflect  these  new 
procedures.  Consistent  with  these 
improvtments,  the  rules  are  also 
consoliuted  and  simplified  to  ease  use. 
Finally,  the  rules  address  case  law  and 
legislatj  ve  changes  that  have  occiured 
since  tli  e  last  significant  revision  of  the 
Board's  rules. 

Explani  ition  of  Proposed  Changes 

In  ke4  ping  with  long-standing  patent 
practica,  existing  rules  are  denominated 
"Rule  x"  in  this  supplementary 
inform^ion.  The  proposed  rules  are 
denomihated  "proposed  §41.x"  to  help 
readers  ^distinguish  between  existing 
and  proposed  rules. 

Riile9ri(a)(l)(iii).  5(e),  6(d)(9), 
8(a)(2)(a(B)  and  (a)(2)(i)(C),  and  11(e), 
and  sub  part  E  of  part  1 ,  would  be 
removei  1  to  consolidate  interference 
informa  tion  in  proposed  part  41 , 
subpart  i  D  and  E. 

Rules  4(a)(2);  9(g);  36;  59(a)(1);  103(g); 
112;  li;  1(a);  114(d);  131(a)(1);  136(a)(1) 
and  (a)(  I);  181(a)(3);  248(c);  292(a)  and 
(c);  295  b);  302(b);  303(c);  304(a)(1)  and 
(a)(2);  3  J2(a)(3);  323;  324;  565(e); 
701(c)(:  )(ii);  703(a)(4),  (b1(3)(ii),  (b)(4), 
(d)(2),  a^id  (e);  704(c)(9);  and  993  would 
be  revis  ad  to  change  cross-references  to 
Board  p  roceedings. 

Rule   4(e)  womd  be  revised  to 
elimina  e  references  to  Board  actions. 
An  ana]  Dgous  rule  for  Board  actions  is 
propost  d  in  §  41.6(a).  The  Office 
previou  !ly  proposed  a  similar  change  to 
Rule  14le).  See  "Changes  to  Implement 
Electronic  Maintenance  of  Official 
Patent  Application  Records",  68  FR 
14365  (is  March  2003),  in  which  the 
paragra  >h  in  question  was  numbered 
Rule  14  f).  The  Office  received  two 
commei  its  that  were  specific  to  then- 
propose  d  Rule  14(f).  See  http:// 
www.  ui  pto.gov/web/offices/pac/dapp/ 
opla/co  Timents/efw/aipla.pdf  and  http:/ 
/www.  u  spto.gov/web/offices/pac/dapp/ 
opla/co  Tunents/efw/neifeld.pdf.  To 
avoid  c(  infusion  with  this  proposed  rule 
making  no  change  was  adopted  to  the 
languaj  3  of  the  rule  beyond 


renumbering  it  as  Rule  14(e).  68  FR 
38611,  38612,  38620  (30  June  2003).  In 
the  present  proposal,  the  language  of  the 
rule  has  been  simplified  to  avoid  some 
of  the  criticisms  in  one  comment,  but 
the  suggestion  in  the  comments  to  relax 
the  standards  for  publishing  decisions  is 
not  being  proposed.  Proposed  Rule 
14(e)(1)  would  continue  to  state  that 
publicly  available  materials  are  publicly 
available.  Such  materials  may  be 
published  without  notification  to  or 
permission  from  the  applicant  or  patent 
owner. 

Rules  17(b)-(d)  and  (h)  would  be 
revised  to  remove  the  Board  fees,  which 
will  be  relocated  to  proposed  §  41.20. 

Rule  48(a)-(c)  and  (i)  would  be 
revised,  and  Rule  48(j)  added,  to 
consolidate  the  cross-reference 
correction  of  inventorship  for 
applications  in  contested  cases  before 
the  Board. 

Rules  55(a)(3)  and  (a)(4),  and  136(b) 
would  be  revised  to  eliminate  the  cross- 
references  to  Board  rules. 

Rule  116  would  be  amended  to  limit 
amendments  after  a  final- rejection  or 
other  final  action  (Rule  113)  in  an 
application  or  in  an  ex  parte 
reexamination  filed  under  Rule  510,  or 
after  an  action  closing  prosecution  (Rule 
949)  in  an  inter  partes  reexamination 
filed  under  Rule  913,  to  such 
amendments  filed  before  or  with  any 
appeal  to  the  Board  under  proposed 
§41.31  or  §41.61.  Amendments  after 
appeal  currently  treated  imder  Rule  116 
would  be  moved  to  proposed  §§  41.33 
and  41.63.  Rule  116(d)  would  be 
amended  to  permit  only  an  amendment 
canceling  claims,  where  such 
cancellation  does  not  affect  the  scope  of 
any  other  pending  claim  in  the 
proceeding,  to  be  made  in  an  inter 
partes  reexamination  proceeding  after 
the  right  of  appeal  notice  has  issued 
under  Rule  953,  except  as  provided  in 
Rule  981  or  as  permitted  by  proposed 
§  41.77(b)(1).  Rule  116(e)  would  be 
added  to  set  forth  a  standard  for 
treatment  of  an  affidavit  or  other 
evidence  submitted  after  a  final  * 

rejection  or  other  final  action  (Rule  113) 
in  an  application  or  in  an  ex  parte 
reexamination  filed  under  Rule  510,  or 
in  an  action  closing  prosecution  (Rule 
949)  in  an  inter  partes  reexamination 
filed  under  Rule  913,  but  before  or  with 
any  appeal  (proposed  §  41.31  or 
proposed  §  41.61).  The  proposed 
standard  would  be  that  such  an  affidavit 
or  other  evidence  could  be  admitted 
upon  a  showing  of  good  and  sufficient 
reasons  why  the  affidavit  or  other 
evidence  is  necessary  and  was  not 
earlier  presented.  This  standard  is 
currentlyin  effect  imder  Rule  195  for  an 
affidavit  or  other  evidence  submitted 
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after  appeal.  Rule  116(f)  would  be  added 
to  prohibit  affidavits  and  other  evidence 
in  an  inter  partes  reexamination 
proceeding  after  the  right  of  appeal 
notice  under  Rule  953,  except  as 
provided  in  Rule  981  or  as  permitted  by 
proposed  §  41.77(b)(1). 

Rule  191  woidd  be  amended  to  direct 
appellants  under  35  U.S.C.  134(a)  or  (b) 
to  proposed  part  41,  subpart  B.  Rules 
192-196  would  be  removed  and 
reserved. 

Rule  197  would  be  amended  by 
changing  its  title  to  "Return  of 
Jurisdiction  from  the  Board  of  Patent 
Appeals  and  Interferences;  termination 
of  proceedings"  to  reflect  the  two 
remaining  paragraphs  of  this  section. 
The  subject  matter  of  current  paragraph 
(b)  would  be  moved  to  proposed  §41.52 
and  the  subject  matter  of  ciuxent 
paragraph  (c)  would  be  moved  to 
proposed  paragraph  (b)  of  this  section. 
In  addition,  paragraph  (a)  would  be 
amended  to  return  of  jurisdiction  of  the 
involved  application  or  patent  under  ex 
parte  reexamination  proceeding  to  the 
examiner. 

Rule  198  would  be  amended  by 
changing  its  Utle  to  "Reopening  after  a 
final  decision  of  the  Board  of  Patent 
Appeals  and  Interferences"  to  better 
reflect  the  substance  of  the  section  and 
to  clarify  that  it  applies  when  a  decision 
by  the  Board  of  Patent  Appeals  and 
Interferences  on  appeal  has  become 
final  for  judicial  review. 

Rule  324(a)  and  (c)  would  be  revised, 
and  Rule  324(d)  added,  to"  consolidate 
cross-references  to  correction  of 
inventorship  for  patents  in  contested 
cases  before  the  Board. 

Rule  959  woidd  be  revised  to  direct 
inter  partes  reexamination  participants 
to  proposed  part  41,  subpart  C,  for 
information  about  appeals  in  such 
proceedings. 

Rules  961-977  would  be  removed  to 
consolidate  inter  partes  reexamination 
appeal  information  in  proposed  part  41, 
subpart  C. 

Rule  979  would  be  amended  by 
changing  its  title  to  "Return  of 
Jurisdiction  from  the  Board  of  Patent 
Appeals  and  Interferences;  termination 
of  proceedings"  to  reflect  the  two 
paragraphs  of  this  section.  Most  of  the 
subject  matter  of  current  paragraphs  (a)- 
(g)  would  be  moved  to  proposed 
§§41.79,  41.81  and  41.83.  Paragraph  (a) 
would  be  amended  to  recite  that 
jurisdiction  over  an  inter  partes 
reexamination  proceeding  passes  to  the 
examiner  after  a  decision  by  the  Board 
of  Patent  Appeals  and  Interferences 
upon  transmittal  of  the  file  to  the 
examiner,  subject  to  each  appellant's 
right  of  appeal  or  other  review,  for  such 
further  action  as  the  condition  of  the 


inter  partes  reexamination  proceeding 
may  require,  to  carry  into  effect  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences.  Paragraph  (b)  would 
be  amended  to  state  that  upon 
termination  of  the  appeal  before  the 
Board  of  Patent  Appeals  and 
Interferences  (proposed  §41.83),  if  no 
further  appeal  has  been  taken  (Rule 
983),  the  inter  partes  reexamination, 
proceeding  will  be  terminated  and  the 
Director  will  issue  a  certificate  under 
Rule  997.  If  an  appeal  to  the  U.S.  Coiut 
of  Appeals  for  the  Federal  Circuit  has 
been  filed,  that  appeal  is  considered 
terminated  when  the  mandate  is 
received  by  the  Office. 

Rule  981  would  be  amended  by 
changing  its  title  to  "Reopening  after  a 
final  decision  of  the  Board  of  Patent 
Appeals  and  Interferences"  to  better 
reflect  the  substance  of  the  section  and 
to  clarify  that  it  applies  when  a  decision 
by  the  Board  of  Patent  Appeals  and 
Interferences  on  appeal  has  become 
final  for  judicial  review. 

Section  3  of  part  5  provides  that  no 
interference  will  be  declared  with  an 
application  imder  a  national  secrecy 
order.  In  part,  this  is  because  the 
application  cannot  issue  while  the 
secrecy  order  is  in  place  so  the 
completion  requirement  of  proposed 
§  41.102  is  not  met.  Cf.  Case  v.  CPC  hifl, 
hic,  730  F.2d  745,  750,  221  USPQ 196, 
200  (Fed.  Cir.  1984)  (the  Director 
declares  an  interference  to  determine 
whether  the  application  may  issue).  The 
proposed  revision  to  Rule  5.3  would 
remove  the  reference  to  a  patent  because 
an  interference  may  be  provoked  with 
an  application  as  well  (proposed 
§  41.202(a)(1)).  The  proposed  revision 
would  also  remove  diejequirement  to 
place  a  notice  in  the  file  of  the  targeted 
patent.  Since  the  Office  will  not  act  on 
the  suggestion  for  an  interference,  the 
notice  only  serves  to  cast  imexamined 
doubt  on  the  claims  of  the  patentee 
without  providing  any  route  of  relief. 
An  applicant  intent  on  having  an 
interference  should  take  steps  to  have 
the  secrecy  order  lifted. 

Section  23(c)(7)  of  part  10  would  be 
amended  to  change  the  cross-reference 
to  the  interference  rules. 

A  new  part  41  would  permit 
consolidation  of  rules  relating  to  Board 
practice  and  to  simplify  reference  to 
such  practices.  The  Board  would 
continue  the  practice  used  in  part  1  of 
this  title  of  citing  sections  without  the 
part  nimiber.  In  proceedings  before  the 
Board,  a  party  could  cite  "§41jc"  as 
"Board  Rvde  x". 

Proposed  part  41  would  better  state 
the  existing  practice  and  should  not  be 
read  to  change  the  existing  practice 
except  as  explicidy  provided. 


Proposed  subpart  A  would  state 
policies,  practices,  and  definitions 
common  to  all  proceedings  before  the 
Board. 

Proposed  §41.1  woiild  set  forth 
general  principles  for  proposed  part  41. 
Proposed  §41. 1(a)  would  define  the 
scope  of  rules.  Proposed  §  41.1(b)  would 
mandate  that  the  Board's  rules  be 
construed  to  achieve  just,  speedy,  and 
inexpensive  resolutions  of  all  Board 
proceedings,  following  the  model  of 
Rule  601  and  Federal  Rule  of  Civil 
Procedure  1.  Proposed  §4 1.1(c)  woidd 
explicitly  extend  the  requirement  for 
decorum  under  Rule  3  to  Board 
proceedings,  including  dealings  with 
opposing  parties.  Board  officials  are 
similarly  expected  to  treat  parties  with 
courtesy  and  decorum. 

Proposed  §41.2  would  set  forth 
definitions  for  Board  proceedings  under 
proposed  part  41.  The  preamble  to 
proposed  §41.2  is  based  on  the 
preamble  of  Rule  601,  which  cautions 
that  context  may  give  a  defined  word  a 
different  meaning.  For  instancer- 
although  "final"  would  be  defined  for 
the  purposes  of  identifying  final  agency 
actions  of  the  Board,  it  would  not 
change  the  meaning  of  "final  rejection" 
in  proposed  §41.37(c)(l)(iv),  which 
refers  to  an  action  by  an  examiner. 

The  proposed  definition  of  "Board" 
would  cover  three  distinct  situations. 
First,  for  the  piuposes  of  a  final  agency 
action  committed  to  a  panel  of  Board 
members,  the  definition  would  be 
identical  in  scope  to  35  U.S.C.  6(b). 
Second,  the  definition  would  include 
action  by  the  Chief  Administrative 
Patent  Judge  in  matters  delegated  in 
these  proposed  rules  to  the  Chief 
Administrative  Patent  Judge.  Third,  the 
definition  would  recognize  that  non- 
final  actions  are  often  performed  by 
officials  other  than  a  panel  or  the  Chief 
Administrative  Patent  Judge.  See  Rule 
610(a);  cf.  37  CFR  2.127(c).  This 
definition  should  not  be  read  to 
authorize  a  final  decision  on 
patentability,  priority,  or  United  States 
Government  ownership  by  anything 
other  than  a  Board  panel.  Other  than 
instances  in  which  a  panel  is  required 
by  statute,  the  selection  and 
authorization  of  an  official  to  act  on 
behalf  of  the  Board  would  be  entirely  a 
matter  of  internal  administration. 

The  definition  of  "Board  member" 
woidd  follow  the  definition  in  35  U.S.C. 
6(a),  under  which  the  Under  Secretary 
of  Commerce  for  Intellectual  Property 
and  Director  of  the  United  States  Patent 
and  Trademark  Office,  the  Depufy 
Under  Secretary  of  Conunerce  for 
Intellectual  Property  and  Deputy 
Director  of  the  United  States  Patent  and 
Trademark  Office,  the  Commissioner  for 
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Patents,  and  the  Commissioner  for 
Trademarks  are  ex  officio  members  of 
the  Board. 

The  phrase  "contested  case"  would 
include  patent  interferences  (35  U.S.C. 
135(a))  and  proceedings  with 
interference-based  procedures  (42 
U.S.C.  2182  and  2457(d)).  The  existence 
of  a  contested  case  is  a  predicate  for 
authorizing  a  subpoena  under  35  U.S.C. 
24.  Although  both  appeals  in  inter 
partes  reexaminations  under  35  U.S.C. 
134(c)  and  some  petitions  to  the  Chief 
Administrative  Patent  Judge,  such  as  a 
petition  for  access  imder  35  U.S.C. 
135(c),  may  involve  more  than  one 
party,  they  are  not  considered  contested 
cases  for  die  purposes  of  proposed  part 
41. 

Finality  is  required  for  judicial 
review.  Barton  v.  Adang,  162  F.3d  1140, 
1143,  49  USPQ2d  1128, 1131  (Fed.  Cir. 
1998).  The  term  "final"  would  be 
defined  pursuant  to  5  U.S.C.  704  to 
assist  parties  in  determining  when  a 
Board  action  is  ripe  for  judicial  review, 
hi  Bartom  162  F.3d  at  1143,  49  USPQ2d 
at  1131,  the  Court  of  Appeals  for  the 
Federal  Circuit  held  that  an  adverse 
judgment  against  a  single  party  in  a 
multi-party  patent  interference  was  a 
final  agency  action  with  respect  to  that 
party  for  the  purposes  of  review  under 
35  U.S.C.  141.  The  proposed  definition 
of  "final"  would  follow  Barton  in 
linking  the  question  of  finality  to 
whether  an  agency  action  on  the  merits 
is  operative  against  the  party  seeking 
judicial  review.  Under  35  U.S.C.  6(b),  a 
decision  on  the  merits  in  an  appeal  or 
a  contested  case  by  any  entity  other  than 
three  Board  members  cannot  be  a  final 
agency  action.  Affirming  or  jeversing 
disposes  of  an  issue  on  appeal  on  the 
merits;  vacating  or  remanding  does  not. 
Entry  of  a  new  ground  of  rejection,  by 
definition,  does  not  dispose  of  an  issue 
on  the  merits.  A  petition  decision  might 
not  be  final  if,  for  instance,  the  decision 
is  rendered  without  prejudice  to  take 
some  further  action.  An  issue  in  a  non- 
final  decision  may  usually  be  preserved 
for  review  in  a  fiiud  decision.  See,  e.g., 
proposed  §  41.125(c)(5)  imder  which  a 
party  may  request  reconsideration  by  a 
panel. 

The  definition  of  "hearing"  would 
reflect  the  holding  of  hi  re  Bose  Corp., 
772  F.2d  866,.869.  227  USPQ 1.  4  (Fed. 
Cir.  1985)  that  a  party  is  entitled  to 
judicial  consideration  of  properly  raised 
issues,  but  is  not  entitled  to  an  oral 
argument  or  consideration  of 
improperly  raised  issues. 

The  definitions  of  "panel"  and  "panel 
proceeding"  would  reflect  the  minimum 
quorum  established  in  35  U.S.C.  6(b), 
which  reserves  action  on  patentability 
and  priority  to  panels.  35  U.S.C.  6(b). 


The  erm  "party"  would  set  forth  a 
generic  term  for  entities  acting  in  a 
Board  iroceeding. 

The  lelegation  of  petition  authority  to 
the  Ch  ef  Administrative.  Patent  Judge  in 
proposed  §  41.3(a)  would  be  new  as  a 
rule,  bi^t  follows  a  delegation  already 
published  in  the  Manual  of  Patent 
Examining  Procedure  (MPEP)  at 
§  1002X)2(f).  This  delegation  by  rule 
would  not  prejudice  the  Director's 
prerogative  to  decide  a  petition  or  to 
delegate  authority  to  decide  a  petition  to 
anothei  subordinate.  The  Chief 
Admin  strative  Patent  Judge  could  also 
delegat  i  petition-deciding  authority  to 
an  offic  ial,  provided  the  delegation  is 
stated  i  n  writing.  Note  that  under 
propos  (d  §  41.3(b)(1)  decisions 
commi  ted  by  statute  to  the  Board     • 
would  lot  be  subject  to  petitions  for 
superv  sory  review.  Such  decisions 
would  nclude  merits  decisions  in 
appeals  and  contested  cases,  and 
decisions  on  requests  for  rehearing.  35 
U.S.C.  I  )(b).  Review  of  such  decisions 
would  ;ome  through  a  request  for 
reheari  ig  or  through  judicial  review. 
Propos  id  §41. 3(b)(2),  which  would 
provide !  for  petitions  in  contested  cases 
to  be  di  icided  by  other  officials,  would 
reflect  he  MPEP's  designation  of  other 
actions  typical  in  the  ordinary  course  of 
Board  j  proceedings  as  "petitions".  See 
MPEP  4 1002.02(g)  (various  procedural 
decisio  is  in  interferences).  These 
actions  would  be  considered  routine 
motion  s  or  requests. 

Propi  )sed  §  41.3(c)  would  reflect 
current  practice  in  requiring  payment  of 
a  stand  u'd  petition  fee.  Matters  that 
would  be  excluded  fi-om  the  scope  of 
petitions  in  §  41.3(a)(2)  would  not  be 
petitioi  s  and  so  would  not  require 
paymei  it  of  a  fee.  Petitions  seeking 
superv;  sory  review  of  a  discretionary 
matter  vould  also  not  require  payment 
of  a  pel  ition  fee.  Compare  Rule  181(a)(3) 
with  Ri  lies  182  and  183. 

Propised  §  41.3(d)  would  reflect  the 
current  practice  of  not  staying  any 
action   or  a  petition  for  supervisory 
review  n  Rule  181(f).  Note  that  the 
Court  a  '  Appeals  for  the  Federal  Circuit 
has  hel  i  that  a  request  for  rehearing 
may  to  I  the  time  for  seeking  judicial 
review,  In  re  Graves,  69J='.3d  1147, 
1151,  3  )  USPQZd  1697, 1700  (Fed.  Cir. 
1995). 

Proposed  §  41.3(e)  would  set  times  for 
filing  petitions.  As  with  Rule  181(f), 
failure  to  file  a  timely  petition  would  be 
sufficieiit  basis  for  dismissing  or 
denying  a  motion. 

Propi  (sed  §  41.4(a)  and  (b)  would 
follow  he  requirements  of  Rules  136(b) 
and  64  i  in  providing  rules  for 
extensi  ms  of  time  and  for  acceptance  of 
untime  y  papers.  Congress  has 


authorized  patent  term  adjustments  for 
time  spent  in  proceedings  before  the 
Board.  35  U.S.C.  154(b)(1)(C). 
Consequently,  the  Qoard  must  be 
mindful  to  avoid  delays  in  its 
administration  of  its  proceedings, 
including  delays  requested  or  caused  by 
a  party.  The  Board  might  set  conditions 
on  extensions  to  minimize  the  effects  of 
any  delay,  including  restriction  under 
35  U.S.C.  121  of  claims  directed  to 
subject  matter  not  involved  in  the  Board 
proceeding.  Proposed  §41. 4(c)  would 
point  parties  to  timeliness  rules  that  are 
related  to  Board  proceedings,  but  not 
within  the  scope  of  the  Board  rules. 

Proposed  §  41.5  would  set  forth  a 
limited  delegation  to  the  Board  under  35 
U.S.C.  2(b)(2)  and  32  to  regulate  the 
conduct  of  counsel  in  Board 
proceedings.  It  woidd  generally  be  more 
efficient  to  have  a  Board  official  familiar 
with  the  specific  proceeding  decide 
questions  of  representation  limited  to 
the  specific  proceeding.  Disqualification 
would  be  a  case-specific  suspension  or 
exclusion  from  practice  within  the 
meaning  of  35  U.S.C.  32.  Under  the 
terms  of  section  32,  the  official 
conducting  the  disqualification  hearing 
would  have  to  be  an  attorney. 

Proposed  §  41.5(b)  would  delegate  to 
the  Board  the  authority  to  conduct 
counsel  disqualification  proceedings 
while  the  Board  has  jurisdiction  over  a 
proceeding.  It  also  would  clarify 
counsel  disqualification  practice  under 
Rule  613(c)  by  piaking  explicit  the  fact 
that  a  final  decision  to  disqualify  is  an 
exercise  of  the  powers  of  the  Under 
Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United 
States  Patent  and  Trademark  Office 
under  §  32,  not  the  Board.  The  rule 
would  delegate  to  the  Chief 
Administrative  Patent  Judge  the 
authority  to  make  final  a  decision  to 
disqualify  counsel  in  a  proceeding 
before  the  Board  fOr  the  purposes  of 
judicial  review.  This  delegation  would 
not  derogate  from  the  Director  the 
prerogative  to  make  such  decisions,  nor 
would  it  prevent  the  Chief 
Administrative  Patent  Judge  from 
further  delegating  authority  to  an 
administrative  patent  judge,  provided 
the  delegation  was  stated  in  writing. 

Proposed  §  41.6(a)  would  relocate  into 
part  41  the  portions  of  Rule  14(e)  that 
apply  to  the  Board.  Proposed  §  41.6(a)(1) 
would  continue  to  state  that  publicly 
available  materials  are  publicly 
available.  Such  materials  may  be 
published  without  notffication  to  or 
permission  from  the  applicant. 
Proposed  §  41.6(a)(2)  would  set  forth  the 
basis  for  making  a  determination  under 
35  U.S.C.  122(a)  that  the  publication  of 
a  Board  action  constitutes  a  special 
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circiunstance.  Parties  should  note  that 
disagreement  with  a  holding  is  not  an 
appropriate  basis  for  challenging  a 
specid  circumstance  determination. 
Moreover,  a  party  not  entitled  to 
confidentiality  under  section  122(a) 
would  not  have  the  standing  to 
challenge  pubhcation  under  this 
paragraph.  For  instance,  an  involved 
patentee  could  not  assert  an  opposing 
applicant's  confidences  as  the  basis  for 
blocking  a  publication. 

Proposed  §4 1.6(b)  would  generalize 
to  all  Board  proceedings  the  practice 
imder  Rule  11(e)  of  mddng  the  record 
of  most  interference  proceedings 
publicly  available  eventually,  although 
that  availability  might  not  occur  until  an 
involved  patent  application  becomes 
available.  It  also  recognizes  pre-grant 
publication  as  a  basis  for  m^ng  a  file 
publicly  available. 

Proposed  §41.7  would  adopt  the 
current  practice  of  Rule  618  regarding 
duplicate  papers  and  the  expunging  of 
papers,  but  would  generalize  it  to  all 
Board  proceedings.  In  recent  decades, 
the  typical  size  of  files  has  increased 
significantly.  The  increase  imposes 
burdens  on  the  Office  in  managing  the 
records  and  on  users  of  the  record.  This 
rule  would  provide  a  tool  for  managing 
the  size  and  complexity  of  the  record 
and  for  preventing  abuses  that  can  occiu- 
in  filing. 

Proposed  §  41.8(a)  would  reflect  the 
current  practice  under  Rules  192(c)(1) 
and  602  regarding  disclosiu%  of  the  real 
parties-in-interest.  Federal  officials  must 
meet  high  ethical  standards.  A  principal 
ethical  concern  is  the  avoidance  of 
conflicts  of  interest  for  the  officials, 
including  even  the  appearance  of  a 
conflict.  See  e.g.,  Stanek  v.  Dep't  of 
Tmnsp..  805  F.2d  1572. 1577  (Fed.  Cir. 
1986)  (affirming  dismissal  of  employee 
for  appearance  of  a  conflict  of  interest). 
In  the  case  of  the  Board,  a  conflict 
would  typically  arise  when  an  official 
has  an  investment  in  a  company  with  a 
direct  interest  in  a  Board  proceeding. 
Such  conflicts  could  only  be  avoided  if 
the  parties  promptiy  provide  the 
information  necessary  to  identify 
potential  conflicts.  The  identity  of  a  real 
party-in-interest  might  also  affect  the 
credibility  of  evidence  presented  in  a 
proceeding.  For  instance,  testimony 
from  a  source  related  to  a  real  party-in- 
interest  may  be  seeiy  as  misleading  or 
self-serving  compared  to  evidence  fi-om 
a  completely  independent  source  (e.g., 
Refac  Int'l.  Ltd.  v.  Lotus  Dev.  Corp.,  81 
F.3d  1576,  1581-82,  38  USPQ2d  1665. 
1669  (Fed.  Cir.  1996)  (failure  to  identify 
declarants  as  former  co-workers  was 
inequitable  conduct)).  Finally,  in  a 
contested  case,  the  presence  of  a 
common  real  party-in-interest  might 


reflect  a  lack  of  genuine  adversity 
between  the  parties.  Common 
ownership  would  ordinarily  result  in 
prompt  termination  of  any  proceeding 
between  the  commonly  owned  parties. 
Barton,  162  F.Sd  at  1143,  49  USPQ2d  at 
1131  (recognizing  the  practice  while 
noting  an  exception).  See  proposed 
§41.206. 

The  notice  of  judicial  proceedings 
required  in  proposed  §  41.8(b)  would  be 
important  because  a  judicial  decision  in 
another  case  might  be  binding  on  the 
Board  or  a  party.  The  Board  might  also 
use  such  information  to  determine  the 
best  pacing  for  a  Board  proceeding. 
Notice  of  other  administrative 
proceedings  might  also  be  relevant.  In 
the  case  of  other  Office  proceedings, 
particularly  other  Board  proceedings, 
notice  might  allow  the  Board  to  more 
efficiently  allocate  its  limited  resources 
and  to  avoid  inconsistent  outcomes.  In 
re  Berg,  140  F.3d  1428,  1435  nn7&8,  46 
USPQ2d  1226. 1231  nn.7&8  (Fed.  Cir. 
1998)  (calling  failure  to  identify  a 
related  application  relevant  to  a  double- 
patenting  analysis  "misleading").  The 
"affect  or  be  affected  by"  standard  in 
proposed  §41. 8(b)  is  derived  from 
Federal  Circuit  Rule  47.5(b).  The 
proposed  rule  would  also  follow  Rule 
660(d)  in  requiring  notice  to  the  Board 
of  judicial  review  of  the  proceeding 
itself.  In  the  absence  of  such  timely 
notice,  the  Board  would  usually 
distribute  records  associated  in  the 
proceeding  to  other  parts  of  the  Office 
for  further  action.  Failure  to  provide  a 
timely  mandatory  notice  under 
proposed  §41.8  might  result  in 
sanctions  including  disqualification  of 
counsel  and  adverse  judgment. 

Proposed  §41.9  wouldfollow  Rule 
643  regarding  action  by  an  assignee  to 
the  exclusion  of  an  inventor,  but  would 
generalize  it  to  all  Board  proceedings. 
Orders  permitting  an  assignee  of  a 
partial  interest  to  act  to  the  exclusion  of 
an  inventor  or  co-assignee  would  rarely 
be  granted  outside  of  contested  cases. 
Even  in  contested  cases,  such  orders 
would  typically  issue  only  when  the 
partial  assignee  was  in  a  proceeding 
against  its  co-assignee.  Ex  parte 
Hinkson,  1904  Comm'r.  Dec.  342. 

Proposed  §41.20  would  consolidate 
the  rules  on  fees  associated  with  Board 
practice.  Rules  22,  23,  and  25-28,  which 
govern  fee  practice  before  the  Office 
generally,  would  continue  to  apply  in 
Board  proceedings.  Proposed  paragraph 
(a)  would  set  forth  the  petition  fee, 
while  proposed  paragraph  (b)  would  set 
forth  appeals-related  fees. 

Proposed  subpart  B  would  set  forth 
rules  for  the  ex  parte  appeal  under  35 
U.S.C.  134  of  a  rejection  in  either  a 
national  application  for  a  patent,  an 


application  for  reissue  of  a  patent,  or  an 
ex  parte  reexamination  proceeding  to 
the  Board. 

The  preamble  to  proposed  §  41.30 
would  be  based  on  a  similar  provision 
in  the  preamble  of  Rule  601.  The  term 
"proceeding"  would  set  forth  a  generic 
term  for  a  national  application  for  a 
patent,  an  application  for  reissue  of  a 
patent,  and  an  ex  parte  reexamination 
proceeding.  The  term  "applicant" 
would  set  forth  a  generic  term  for  either 
the  applicant  in  a  national  application 
for  a  patent  or  the  applicant  in  an 
application  for  reissue  of  a  patent.  The 
term  "owner"  would  set  forth  a 
shorthand  reference  to  the  owner  of  the 
patent  undergoing  ex  parte 
reexamination  under  Rule  510. 

Proposed  §41.31  would  generally 
incorporate  the  requirements  of  current 
Rule  191(a)-{d).  Paragraph  (a)  would  be 
subdivided  into  three  parts  to  improve 
readability.  Paragraph  (d)  would  be 
amended  to  refer  only  to  the  time 
periods  referred  to  in  paragraphs  (a)(1)- 
(a)(3)  of  this  section,  while  the  ourent 
extension  of  time  requirements  for  Rules 
192. 193, 194.  196  and  197.  now 
provided  in  Rule  191(e),  would  be 
relocated  to  proposed  §§41.37.  41.41, 
41.47,  41.50  and  41.52. 

Proposed  §4 1.3 3 (a)  and  (b)  would 
replace  the  requirements  of  current  Rule 
116  with  a  prohibition  of  amendments 
submitted  after  the  date  the  proceeding 
has  been  appealed  pursuant  to  proposed 
§41.31(a)(l}^{a)(3),  except  amendments 
canceling  claims  or  rewriting  dependent 
claims  into  independent  form  and  as 
permitted  by  §§  41.39(b)(1), 
41.50(a)(2)(i)  and  41.50(b)(1).  A 
dependent  claim  is  rewritten  into 
independent  form  by  including  all  of 
the  limitations  of  the  base  claim  and  any 
intervening  claims.  Thus,  no  limitation 
of  a  dependent  claim  can  be  excluded 
in  rewriting  that  claim  into  independent 
form.  Proposed  §  41.33(c)  would  replace 
the  requirements  of  Rule  195  with  a 
prohibition  on  the  admission  of 
affidavits  and  other  evidence  submitted 
after  the  case  has  been  appealed 
pursuant  to  proposed  §41. 31(a)(1)- 
(a)(3),  except  as  permitted  by  proposed 
§§  41.39(b)(1).  41.50(a)(2)(i)  and 
41.50(b)(1).  This  would  replace  the 
cxurent  practice  of  permitting  such 
evidence  based  on  a  showing  of  good 
and  sufficient  reasons  why  such 
evidence  was  not  earlier  presented.  The 
Office  believes  that  prosecution  of  an 
application  should  occiu'  before  the 
examiner  prior  to  an  appeal  being  filed, 
not  after  the  case  has  been  appealed 
piwsuant  to  proposed  §41.31(a)(l>- 
(a)(3). 

Proposed  §41.35  would  generally 
incorporate  the  requirements  of  current 
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Rule  191(e).  In  addition,  the  section  is 
proposed  to  be  amended  to  make  clear 
that  iiirisdiction  over  an  application 
may  be  relinquished  by  the  Board  and 
the  application  returned  to  the 
examining  operation  to  permit 
processing  to  be  completed  by  the 
examining  operation  before  the  Board 
takes  up  the  appeal  for  decision.  This  is 
consistent  with  the  present  practice  of 
returning  an  appealed  application  to  the 
examining  operation  where  some  matter 
requiring  attention  has  been  identified 
prior  to  assignment  of  the  appeal 
number  and  docketing  of  the  appeal.  In 
addition,  it  is  proposed  to  permit  the 
Board  to  take  other  appropriate  action  to 
complete  the  proceeding.  For  example, 
if  the  proceeding  was  not  complete  • 
because  one  copy  of  the  brief  was 
missing,  the  Board  may  contact  the 
appellant  to  obtain  the  missing  copy. 
Proposed  §41.37  would  generally 
incorporate  the  requirements  of  Rule 
192.  In  addition,  it  is  proposed  to: 

(1)  Change  the  title  of  the  section  from 
"Appellant's  brief  to  "Appeal  brief. 

(2)  In  paragraph  (a),  require  one  copy 
of  the  brief  rather  than  three  copies 
consistent  with  the  Office's  move  to  an 
electronic  file  wrapper. 

(3)  In  paragraph  (a),  require  the  brief 
to  be  filed  within  two  months  from  the 
date  of  the  notice  of  appeal  under 
proposed  §41.31  even  if  the  time 
allowed  for  reply  to  the  action  from 
which  the  appeal  was  taken  is  later, 
which  overall  simplifies  docketing  of 
the  due  date. 

(4)  In  paragraph  (c)(l){i),  require  a 
statement  in  the  brief  identifying  by 
name  the  real  party  in  interest  even  if 
the  party  named  in  the  caption  of  the 
brief  is  the  real  party  in  interest.  This 
amendment  would  provide  appellant 
the  necessary  mechanism  for  complying 
with  proposed  §  41.8(a)  in  an  appeal  to 
the  Board. 

(5)  In  paragraph  (c)(l)(ii),  require 
identification  of  all  other  prior  and 
pending  appeals,  interferences  or 
judicial  proceedings  known  to 
appellant,  the  appellant's  legal 
representative,  or  assignee  which  may 
be  related  to,  directly  affect  or  be 
directly  affected  by  or  have  a  bearing  on 
the  Board's  decision  in  the  pending 
appeal,  as  well  as  to  set  forUi  a 
mefJianism  for  complying  with 
proposed  §  41.8(b)  in  an  appeal  to  the 
Board. 

(6)  In  paragraph  (c)(l)(iii).  require 
both  a  statement  of  the  status  of  all  the 
claims  in  the  proceeding  {e.g.,  rejected, 
allowed  or  confirmed,  withdrawn, 
objected  to,  canceled)  and  an 
identification  of  those  claims  that  are 
being  appealed. 


(7)  Is  paragraph  (c)(l)(v),  require  a 
concis(  explanation  of  the  invention 
define<  in  each  of  the  independent 
claims  Involved  in  the  appeal,  which 
explani  tion  shall  refer  to  the 
specific  ation  by  page  and  line  number, 
and  to  1  he  drawings,  if  any,  by  reference 
charactfers.  For  each  claim  involved  in 
the  appeal,  it  is  proposed  that  every 
means  plus  function  and  step  plus 
functioi  as  permitted  by  35  U.S.C.  112, 
sixth  pt  iragraph,  be  identified  and  that 
the  stnj  ctiure,  material,  or  acts  described 
in  the  specification  as  corresponding  to 
each  cliimed  function  be  set  forth  with 
referen<:e  to  the  specification  by  page 
and  line  niunber,  and  to  the  drawing,  if 
any,  bwreference  characters.  The 
current  requirement  of  Rule  192(c)(5)  to 
set  fort^  a  concise  explanation  of  the 
inventi  >n  defined  in  the  claims 
involve  d  in  the  appeal  by  reference  to 
the  spe  :ification  by  page  and  line 
numbet,  and  to  the  drawings,  if  any,  by 
reference  characters  is  not  being 
followen  in  a  great  number  of  briefs 
before  me  Board.  It  is  expected  that  the 
propostd  requirements  will  be  enforced 
by  the  examiner.  Accordingly,  any  brief 
filed  by  an  appellant  who  is  represented 
by  a  registered  practitioner  that  fails  to 
set  fort^  a  summary  which  references 
the  specification  by  page  and  line 
number  and  to  the  drawing,  if  any,  by 
reference  characters  or  which  fails  to 
identifv  every  means  plus  function  and 
step  ph  IS  function  as  permitted  by  35 
U.S.C.    12,  sixth  paragraph,  would  be  in 
non-co;  apliance  with  this  section  and 
would  1  >e  handled  as  set  forth  in 
propos(  d  paragraph  (d)  of  this  section. 

(8)  In  paragraph  (c)(l){vi).  require  a 
concisel  statement  listing  each  ground  of 
rejection  presented  for  review  rather 
than  issues  for  review.  An  example  of  a 
concisej  statement  is  "Claims  1  to  10 
stand  rejected  under  35  U.S.C.  102(b)  as 
being  anticipated  by  U.S.  Patent  No.  X." 

(9)  Delete  the  ciurent  grouping  of 
claims  requirement  set  forth  in  Rule 
192(c){/).  The  general  purpose  served  by 
Rule  ia2(c)(7)  is  addressed  in  proposed 
§41.37|c)(l)(viii).  The  existing  grouping 
of  claims  requirement  has  led  to  many 
problems  such  as  (i)  Grouping  of  claims 
across  multiple  rejections  (e.g.,  claims 
1-9  rejected  imder  35  U.S.C.  102  over  A 
while  c  aims  10-15  are  rejected  imder 
35  U.S.  ].  103  over  A  and  the  appellant 
states  t]  lat  claims  1-15  are  grouped 
togethe :);  (ii)  Claims  being  grouped 
togethe  but  argued  separately  (e.g., 
claims   -9  rejected  under  §  102  over  A, 
the  app  allant  groups  claims  1-9  together 
but  thei  I  argues  the  patentability  of 
claims  i  and  5  separately);  and  (iii) 
examinprs  disagreeing  with  the 
appellaht's  grouping  of  claims. 


(10)  In  paragraph  (c)(l)(vii),  require 
that  any  arguments  or  authorities  not 
included  in  the  brief  or  a  reply  brief 
filed  pursuant  to  proposed  §  41 .41  will 
be  refused  consideration  by  the  Board, 
unless  good  cause  is  shown 
(requirement  currently  found  in  Rule 
192(a)),  and  to  require  a  separate 
heading  for  each  groimd  of  rejection  in 
place  of  the  previous  Grouping  of  claims 
section  of  the  brief.  For  each  ground  of 
rejection  applying  to  two  or  more 
claims,  the  claims  may  be  argued 
separately  or  as  a  group.  It  is  proposed 
that,  when  an  appellant  argues  as  a 
group  midtiple  claims  subject  to  the 
same  ground  of  rejection,  the  Board  may 
select  a  single  claim  bom  that  group  of 
claims  and  treat  its  disposition  of  a 
ground  of  rejection  of  that  claim  as 
applying  to  the  disposition  of  that 
groimd  of  rejection  of  all  claims  in  the 
group  of  claims.  Notwithstanding  any 
other  provision  of  this  paragraph,  it  is 
proposed  to  make  explicit  by  rule  that 
an  appellant's  failure  to  argue  separately 
claims  that  the  appellant  has  grouped 
together  constitutes  a  waiver  of  any 
argument  that  the  Board  must  consider 
the  patentability  of  any  grouped  claim 
separately.  See  In  re  McDaniel,  293  F.3d 
1379, 1384,  63  USPQ2d  1462,  1465-66 
(Fed.  Cir.  2002)  (interpreting  Rule 
192(c)(7)  to  require  separate  treatment  of 
separately  rejected  claims).  It  is  further 
proposed  that  any  claim  argued 
separately  should  be  placed  under  a 
subheading  identifying  the  claim  by 
number  and  that  claims  argued  as  a 
group  should  be  placed  under  a 
subheading  identifying  the  claims  by 
number.  For  example,  if  Claims  1  to  5 
stand  rejected  under  35  U.S.C.  102(b)  as 
being  anticipated  by  U.S.  Patent  No.  Y 
and  appellant  is  only  going  to  argue  the 
limitations  of  independent  claim  1,  and 
thereby  group  dependent  claims  2  to  5 
to  stand  or  £dl  with  independent  claim 
1,  then  one  possible  heading  as  required 
by  this  subsection  could  be  Rejection 
under  35  U.S.C.  102(b)  over  U.S.  Patent 
No.  y  and  the  optional  subheading 
woidd  be  Claims  1  to  5.  As  another 
example,  where  claims  1  to  3  stand 
rejected  imder  35  U.S.C.  102(b)  as  being 
anticipated  by  U.S.  Patent  No.  Z  and  the 
appellant  wishes  to  aigue  separately  the 
patentability  of  each  claim,  a  possible 
heading  as  required  by  this  subsection 
could  be  Rejection  under  35  U.S.C. 
102(b)  over  U.S.  Patent  No.  Z,  and  the 
optional  subheadings  would  be  Claim  1, 
Claim  2  and  Claim  3.  Under  each 
subheading  the  appellant  would  present 
the  argument  for  patentability  of  that 
claim. 

(11)  In  paragraph  (c)(l)(vii),  state  that 
"Merely  pointing  out  differences  in 
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what  the  claims  cover  is  not  an 
argument  as  to  why  the  claims  are 
separately  patentable",  a  statement  that 
in  slightly  different  form  appears  in 
Rule  192(c)(7). 

(12)  In  paragraph  (c)(l)(vii),  eliminate 
subparagraphs  (i)  through  (v)  of  Rule 
192(c)(8)  which  relate  to  the  manner  in 
which  arguments  are  to  be  made. 
Although  they  provide  useful  advice  as 
to  what  an  effective  argument  ought  to 
include,  these  provisions  have  often 
been  ignored  by  appellants  and,  for  the 
most  part,  have  not  been  enforced  as  set 
forth  in  paragraph  (d)  of  that  rule. 

(13)  Add  paragraph  (c)(l)(ix)  to 
require  appellant  to  include  an  evidence 
appendix  of  any  evidence  relied  upon 
by  appellant  in  the  appeal  with  a 
statement  setting  fordi  where  that 
evidence  was  entered  in  the  record  by 
the  examiner  so  that  the  Board  will  be 
able  to  easily  reference  such  evidence 
during.consideration  of  the  appeal. 

(14)  Add  paragraph  (c){l)(x)  to  require 
appellant  to  include  a  related 
proceedings  appendix  containing  copies 
of  decisions  rendered  by  a  court  or  the 
Board  in  any  proceeding  identified 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section  so  that  the  Board  can  take  into 
consideration  such  decisions. 

(15)  Add  paragraph  {c)(2)  to  exclude 
any  new  or  non-admitted  amendment, 
affidavit  or  other  evidence  from  being 
included  in  the  brief. 

(16)  Add  paragraph  (e)  to  provide 
notice  that  the  periods  set  forth  in  this 

.  section  are  extendable  under  the 
provisions  of  Rule  136  for  patent 
applications  and  Rule  550(c)  for  ex  parte 
reexamination  proceedings.  This 
provision  cmrently  appears  in  Rule 
191(d),  but  would  be  more  useful  if 
provided  in  this  section. 

Proposed  §41.39  would  generally 
incorporate  requirements  foimd  in  Rule 
193(a). 

Proposed  §  41.39(a)(2)  would  permit  a 
new  ground  of  rejection  to  be  included 
in  an  examiner's  answer  eliminating  the 
ciurent  prohibition  of  new  groimds  of 
rejection  in  examiner's  answers.  Many 
appellants  are  making  new  argiunents 
for  the  first  time  in  their  appeal  brief 
(apparently  stimulated  by  a  former 
change  to  the  appeal  process  that 
inserted  the  prohibition  on  new  grounds 
of  rejection  in  the  examiner's  answer). 
Because  the  current  appeal  rules  only 
allow  the  examiner  to  make  a  new 
ground  by  reopening  prosecution,  some 
examiners  have  allowed  cases  to  go 
forward  to  the  Bosird  without  ad(kessing 
the  new  argiunents.  Thus,  the  proposed 
revision  would  improve  the  quedity  of 
examiner's  answers  and  reduce 
pendency  by  providing  for  the  inclusion 
of  the  new  ground  of  rejection  in  an 


examiner's  answer  without  having  to 
reopen  prosecution.  By  permitting 
examiners  to  include  a  new  ground  of 
rejection  in  an  examiner's  answer, 
newly  presented  arguments  can  now  be 
addressed  by  a  new  ground  of  rejection 
in  the  examiner's  answer  when 
appropriate.  Fiuthermore,  if  new 
arguments  can  now  be  addressed  by  the 
examiner  by  incorporating  a  new 
ground  of  rejection  in  the  examiner's 
answer,  the  new  argiunents  may  be  able 
to  be  addressed  without  reopening 
prosecution  and  thereby  decreasing 
pendency.  Imposed  paragraph  (b)  of 
this  rule  would  specify  the  options 
available  to  an  appellant  who  has 
received  a  new  ground  of  rejection, 
including  the  option  to  request  and  have 
prosecution  reopened  before  the 
examiner. 

The  proposed  change  to  permit  new 
grounds  of  rejection  in  examiner's 
answers  would  not  be  open-ended  but  is 
envisioned  to  be  rare,  rather  than  a 
routine  occurrence.  The  Office  plans  to 
issue  instructions  that  will  be 
incorporated  into  the  MPEP  requiring 
that  any  new  groimd  of  rejection  made 
by  an  examiner  in  an  answer  must  be 
approved  by  a  management  official  such 
as  a  Technology  Center  Director  and 
that  any  new  ground  of  rejection  made 
in  an  answer  be  prominently  identified 
as  such.  It  is  the  further  intent  of  the 
Office  to  provide  guidance  to  examiners 
that  will  also  be  incorporated  into  the 
MPEP  as  to  what  circumstances,  e.g., 
responding  to  a  new  argument  or  new 
evidence  submitted  prior  to  appeal, 
would  be  appropriate  for  entry  of  a  new 
ground  of  rejection  in  an  examiner's 
answer  rather  than  the  reopening  of 
prosecution.  Where,  for  example,  a  new 
argiunent(s)  or  new  evidence  cannot  be 
addressed  by  the  examiner  based  on  the 
information  then  of  record,  the 
examiner  may  need  to  reopen 
prosecution  rather  than  apply  a  new 
ground  of  rejection  in  an  examiner's 
answer  to  address  the  new  argument(s) 
or  new  evidence.  Paragraph  (b)  of 
§  41.39  would  provide  the  appellant  two 
options  when  a  new  ground  of  rejection 
in  an  examiner's  answer  is  made, 
including  the  option  of  having 
prosecution  reopened. 

The  following  examples  are  set  forth 
to  provide  guidance  as  to  when  the 
Office  may  or  may  not  consider  a  factual 
scenario  suitable  for  introducing  new 
groiuids  of  rejection  in  the  examiner's 
answer.  "These  examples  are  not 
considered  an  exhaustive  list  of 
situations  that  meet  or  do  not  meet  the 
criteria  for  making  a  new  ground  of 
rejection  in  an  examiner's  answer: 


Example  1 :  A  new  ground  of  rejection 
based  upon  prior  art  may  be  allowed  if  the 
examiner  obviously  {aiiled  to  include  a 
dependent  claim  in  a  rejection.  For  example, 
in  the  final  rejection,  claims  1, 13  and  27 
were  rejected  under  35  U.S.C  102(b)  as  being 
anticipated  by  U.S.  Patent  No.  Y.  Claim  27 
depended  from  claim  22  which  depended 
from  claim  13  which  depended  from 
independent  claim  1.  No  rejection  of  claim 
22  was  set  forth  in  the  final  rejection; 
however,  the  summary  sheet  of  the  &ial 
rejection  indicated  that  claims  1,13  and  27 
were  rejected.  In  this  situation,  the  examiner 
would  reject  claim  22  under  35  U.S.C.  102(b) 
as  being  anticipated  by  U.S.  Patent  No.  Y  as 
a  new  ground  of  rejection  in  the  answw. 

Example  2:  A  new  ground  of  rejection 
would  not  be  allowed  to  reject  a  previously 
allowed  or  objected  to  claim  even  if  the  new 
ground  of  rejection  would  rely  upon  prior  art 
already  of  record.  In  this  instance,  rather  than 
making  a  new  ground  of  rejection  in  an 
examiner's  answer,  if  the  basis  for  the  new 
ground  of  rejection  was  approved  by  a 
supervisory  patent  examiner  as  currently  set 
forth  in  MPEP  1208.02,  the  examiner  would 
reopen  prosecution. 

Example  3:  The  proposed  amendment  is 
intended  to  continue  to  permit  the  examiner 
to  include  new  grounds  of  rejection  where 
appellant  was  advised  that  an  amendment 
under  Rule  116  would  be  entered  for  appeal 
purposes.  The  proposed  rule  would  eliminate 
Rule  193(a)(2),  which  states  that  the  filing  of 
•  an  amendment  under  Rule  116  represents 
applicant's  consent  when  so  advised  that  any 
appeal  on  that  claim  will  proceed  subject  to 
any  rejections  set  forth  in  an  action  from 
which  appeal  was  taken.  Proposed 
§  41.39(a)(2)  broadens  the  situations  in  which 
an  examiner  can  make  a  new  ground  of 
rejection  to  include  circumstances  currently 
covered  by  Rule  193(a)(2). 

Paragraph  (b)  of  §  41.39  would  set 
forth  the  responses  an  appellant  may 
make  when  an  examiner's  answer  sets 
forth  a  new  ground  of  rejection. 
Appellant  would  be  required  within  two 
months  from  the  date  of  the  examiner's 
answer  containing  a  new  groimd  of 
rejection  either: 

(1)  To  request  that  prosecution  be 
reopened  by  filing  a  reply  under  Rule 
111  with  or  without  amendment  or 
submission  of  affidavits  (Rules  130, 131 
or  132)  or  other  evidence,  which  would 
result  in  prosecution  being  reopened 
before  the  examiner,  or 

(2)  To  file  a  reply  brief  under  §  41.41, 
which  would  act  as  a  request  that  the 
appeal  be  maintained.  Such  a  reply  brief 
could  not  be  accompanied  by  any 
amendment,  affidavit  (Rules  136, 131,  or 
132)  or  other  evidence.  If  such  a  reply 
brief  were  accompanied  by  any 
amendment  or  evidence,  it  would  be 
treated  as  a  request  that  prosecution  be 
reopened  before  the  examiner  under 
paragraph  (b)(1)  of  this  section.  Any 
reply  brief  would  have  to  specify  the 
error  in  each  new  ground  of  rejection  as 
set  forth  in  §  41.37(c)(l)(viii)  and  should 
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generally  follow  the  other  requirements 
of  aiirief  set  forth  in  §  41.37(c). 

If  in  response  to  the  examiner's 
answer  containing  a  new  ground  of 
rejection,  appellant  decides  to  reopen 
prosecution  of  the  application  before  the 
examiner,  the  Office  will  treat  the 
decision  to  reopen  prosecution  also  as  a 
request  to  withdraw  the  appeal.  If 
appellant  fails  to  exercise  one  of  the  two 
optioiis  within  two  months  from  the 
date  of  the  examiner'-s  answer,  the 
appeal  will  be  dismissed  (i.e.,    '  ^ 
terminated)  sua  sponte. 

Paragraph  (c)  of  §  41.39  is  proposed  to 
be  added  to  provide  notice  that  the 
period  set  forth  in  proposed  paragraph 
(b)  of  this  section  is  extendable  under 
the  provisions  of  Rule  136(b}  for  patent 
applications  and  Ride  550(c)  for  ex  parte 
reexamination  proceedings.  This 
provision  currently  appears  in  Rule 
191(d),  but  it  would  be  more  useful  if 
{ffovided  in  this  section. 

Proposed  §41.41  would  generally 
incorporate  requirements  found  in  Rule 
193(b).  In  addition: 

(1)  Paragraph  (a)  would  make  explicit 
that  a  reply  brief  could  not  include  any 
new  or  non-admitted  amendment, 
affidavit  or  other  evidence. 

(2)  Paragraph  (b)  would  be  added  to 
make  clear  that  a  reply  brief  not  in 
compliance  with  paragraph  (a)  would 
not  be  considered.  The  examiner  would 
notify  the  appellant  in  this  event. 

(3)  Paragraph  (c)  woiUd  be  added  to 
provide  notice  that  the  period  set  forth 
in  this  section  would  be  extendable 
under  the  provisions  of  Ride  136(b)  for 
patent  applications  and  Rule  550(c)  for 
ex  parte  reexamination  proceedings. 
This  provision  currenUy  appears  in  Rule 
191(d),  but  would  be  more  useful  if 
provided  in  this  section. 

Proposed  §  41.43  is  proposed  to  be 
added  to  permit  the  examiner  to  furnish 
a  supplemental  examiner's  answer  to 
respond  to  any  new  issue  raised  in  the 
reply  brief.  This  would  dispense  with 
the  need  for  the  Board  to  remand  the 
proceeding  to  the  examiner  to  treat  any 
new  issue  raised  in  the  reply  brief.  It  is 
proposed  that  a  supplemental 
examiner's  answer  may  not  include  a 
new  ground  of  rejection.  If  a 
supplemental  examiner's  answer  is 
furnished  by  the  examiner,  it  is 
proposed  to  permit  the  appellant  to  file 
another  reply  brief  under  proposed 
§41.41  within  two  months  from  the  date 
of  the  supplemental  examiner's  answer. 

The  current  prohibition  against  a 
supplemental  examiner's  answer  in 
other  than  a  remand  situation  would  be 
removed  to  permit  use  of  supplemental 
examiner's  answers  where  the  examiner 
is  responding  only  to  new  issues  raised 
in  the  reply  brief.  As  a  consequence,  the 


requirem  snts  pertaining  to  appellants 
when  pn  secution  is  reopened  under 
Rule  193  b)(2)  would  be  removed. 

Sectioii  41.43(a)(1)  as  proposed  would 
permit  tli  e  examiner  to  furnish  a 
supplemi  intal  examiner's  answer  to 
respond  jo  any  new  issue  raised  in  a 
reply  briif.  It  should  be  noted  that  an 
indication  of  a  change  in  status  of 
^claims  (elg.,  that  certain  rejections  have 
been  witlidrawn  as  a  result  of  a  reply 
brief)  is  not'a  supplemental  examiner's 
answer  a|id  therefore  would  not  givfi 
appellant  the  right  to  file  a  reply  brief. 
Such  an  Indication  of  a  change  in  status 
may  be  liade  on  form  PTOL-90.  The 
Office  wjll  develop  examples  to  help  the 
examinei  determine  what  would  or 
would  not  be  considered  a  new  issue 
warrantiig  a  supplemental  examiner's 
answer,  ^n  appellant  who  disagrees 
with  an  Examiner's  decision  that  a 
supplemental  examiner's  answer  is 
permittel  under  this  proposed  rule  may 
petition  lor  review  of  the  decision  under 
Rule  18ll  Possible  examples  of  new 
issues  raised  in  a  reply  brief  include  the 
following: 

Exampl  ?  1 :  The  rejection  is  under  35 
U.S.C.  lO;  over  A  in  view  of  B.  The  brief 
argues  tha  t  element  4  of  reference  B  cannot 
be  combii  ed  with  reference  A  as  it  would 
destroy  th  j  function  performed  by  reference 
A.  The  re|ly  brief  argues  that  B  is 
nonanalo^ous  art  and  therefore  the  two 
referenced  cannot  be  combined. 

Examph  2:  Same  rejection  as  in  Example 
1 .  The  brii  if  argues  only  that  the  pump  means 
of  claim  1  is  not  taught  in  the  applied  prior 
art.  The  r<  ply  brief  argues  that  the  particular 
retaining  i  aeans  of  claim  1  is  not  taught  in 
the  applie  d  prior  art. 

Paragraph  (a)(1)  of  proposed  §41.43 
would  al  30  set  forth  the  ability  of  the 
examine!  to  withdraw  the  final  rejection 
and  reop  m  prosecution  as  an  alternative 
to  the  us  !  of  a  supplemental  examiner's 
answer. '  'he  primary  examiner's 
decision  to  withdraw  the  final  rejection 
and  reop  sn  prosecution  to  enter  a  new 
ground  o  f  rejection  will  require 
approval  from  the  supervisory  patent 
examine  •  as  currently  set  forth  in  MPEP 
1208.02. 

Paragr  iph  (b)  of  proposed  §41.43 
would  pi  irmit  appellant  to  file  a 
supplemental  reply  brief  in  response  to 
a  supplemental  examiner's  answer 
within  ti  1^0  months  from  the  date  of  the 
supplem  Bntal  examiner's  answer.  That 
two-moE  th  time  period  may  be 
extended  under  the  provisions  of  Rule 
136(b)  for  patent  applications  and  Rule 
550(c)  l(M  ex  parte  reexamination 
proceedngs  as  set  forth  in  proposed 
§41.43((^. 

Proposed  §41.47  would  generally 
incorpoibte  the  requirements  of  Rule 
194.  In  addition: 


(1)  Paragraph  (b)  is  proposed  to  be 
amended  to  require  the  separate  paper 
requesting  the  oral  hearing  to  be 
captioned  "REQUEST  FOR  ORAL 
HEARING"  and  that  such  a  request  can 
be  filed  within  two  inonths  from  the 
date  of  the  examiner's  answer  or 
supplemental  examiner's  answer. 

(2)  Paragraph  (d)  is  proposed  to  be 
added  to  set  forth  the  procedure  for 
handling  the  request  for  oral  hearing 
when  an  appellant  has  complied  with 
all  the  requirements  of  paragraph  (b)  of 
this  section.  Since  notice  to  the  primary 
examiner  is  a  matter  internal  to  the 
Office,  it  is  proposed  that  the 
requirement  for  notice  to  the  primary 
examiner  be  removed  from  the  rule.  It 

is  anticipated  that  the  primary  examiner 
will  be  sent  notice  of  the  hearing  time 
and  date  by  e-mail. 

(3)  Paragraph  (e)  is  proposed  to  be 
added  to  specificaJly  provide  that  at  the 
oral  hearing  (i)  appellant  may  only  rely 
on  evidence  that  has  been  previously 
considered  by  the  primary  examiner  and 
present  argument  diat  has  been  relied 
upon  in  the  brief  or  reply  brief;  (ii)  the 
primary  examiner  may  only  rely  on 
argument  and~evidence  raised  in  the 
answer  or  a  supplemental  answer;  and 
(iii)  that  appellant  opens  and  concludes 
the  argument  (i.e.,  the  order  of  the 
argument  at  the  hearing  is:  Appellant 
opens,  then  the  primary  examiner 
argues,  then  the  appellant  concludes 
presuming  that  appellant  has  reserved 
some  time  for  a  concluding  argument). 

(4)  The  substance  of  proposed 
paragraph  (f)  is  found  in  Rule  194. 
Exemplary  situations  where  the  Board 
may  decide  no  hearing  is  necessary 
include  those  where  the  Board  has 
become  convinced,  prior  to  hearing,  that 
an  application  must  be  remanded  for 
further  consideration  prior  to  evaluating 
the  merits  of  the  appeal  or  that  the 
examiner's  position  cannot  be  sustained 
in  any  event. 

(5)  Paragraph  (g)  is  proposed  to  be 
added  to  provide  notice  that  the  periods 
set  forth  in  this  section  are  extendable 
under  the  provisions  of  Rule  136(b)  for 
patent  applications  and  Rule  550(c)  for 
ex  parte  reexamination  proceedings. 
This  provision  currently  appears  in  Rule 
191(d),  but  would  be  more  useful  if 
provided  in  this  section. 

Proposed  §  41.50  would  generally 
incorporate  die  requirements  of  Rule 
196.  In  addition: 

(1)  Paragraph  (a)(1)  would  explicitly 
provide  that  the  Board,  in  its  principal 
role  under  35  U.S.C.  6Cb)  of  reviewing 
adverse  decisions  of  examiners,  may  in 
its  decision  affirm  or  reverse  the 
decision  of  the  examiner  in  whole  or  in 
part  on  the  grounds  and  on  the  claims 
specified  by  the  examiner.  The  Board 
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may  also  remand  an  application  to  the 
examiner. 

(2)  Paragraph  (a)(2)  would  be  added  to 
require  appellant  to  respond  to  any 
supplemental  examiner's  answer  issued 
in  response  to  a  remand  from  the  Board 
to  the  examiner  for  further 
consideration  of  a  rejection  to  avoid  sua 
sponte  dismissal  of  the  appeal  as  to  all 
claims  under  appeal.  It  is  proposed  that 
appellant  must  exercise  one  of  the 
following  two  options  to  avoid  such  sua 
sponte  dismissal  of  the  appeal  as  to  all 
claims  under  appeal:  (i)  Request  that 
prosecution  be  reopened  before  the 
examiner  by  filing  a  reply  under  Rule 
111  with  or  without  amendment  or 
submission  of  affidavits  (Rules  130, 131 
or  132)  or  other  evidence,  and  (ii) 
request  that  the  appeal  be  maintained  by 
filing  a  reply  brief  as  provided  in 
proposed  §  41.41.  If  such  a  reply  brief  is 
accompanied  by  any  amendment, 
affidavit  or  other  evidence,  it  shall  be 
treated  as  a  request  that  prosecution  be 
reopened  before  the  examiner  under 
proposed  §41. 50(a)(2)(i).  Any  request 
that  prosecution  be  reopened  under  this 
paragraph  would  be  treated  as  a  request 
to  withdraw  the  appeal. 

A  first  example  of  a  remand  from  the 
Board  to  the  examiner  for  further 
consideration  of  a  rejection  is  a  remand 
for  the  examiner  to  provide  additional 
explanation  as  to  how  a  reference 
anticipates  a  claim  (i.e.,  asking  the 
examiner  to  set  forth  a  prima  facie  case 
of  anticipation).  A  second  example  of  a 
remand  from  the  Board  to  the  examiner 
for  further  consideration  of  a  rejection  is 
a  remand  for  the  examiner  to  ascertain 
(i.e.,  set  forth)  the  differences  between 
the  claimed  subject  matter  of  the 
primary  reference  in  an  obviousness 
rejection  and  then  to  state  why  the 
claimed  subject  matter  as  a  whole 
would  have  been  obvious  at  the  time  the 
invention  was  made  to  a  person  of 
ordinary  skill  in  the  art  (i.e.,  asking  the 
examiner  to  set  forth  a  prima  facie  case 
of  obviousness). 

A  first  example  of  a  remand  from  the 
Board  to  the  examiner  that  is  not  for 
further  consideration  of  a  rejection  is  a 
remand  for  the  examiner  to  consider  an 
Information  Disclosure  Statement.  A 
second  example  of  a  remand  iroi^  the 
Board  to  the  examiner  that  is  not  for 
further  consideration  of  a  rejection  is  a 
remand  for  the  examiner  to  consider  a 
reply  brief. 

(3)  Paragraph  (b)(2)  woidd  eliminate 
the  provision  relating  to  requests  that 
the  application  or  patent  under  ex  parte 
reexamination  be  reheard,  since  that 
provision  would  be  included  in 
proposed  §  41.52(a). 

(4)  Paragraph  (c)  would  provide  that 
the  opinion  of  the  Board  may  include  an 


explicit  statement  how  a  claim  on 
appeal  could  be  amended  to  overcome 
a  specific  rejection  and  that  when  the 
opinion  of  the  Board  included  such  a 
statement,  appellant  would  have  the 
right  to  amend  in  conformity  therewith. 
Such  an  amendment  in  conformity  with 
such  statement  would  overcome  the 
specific  rejection,  but  an  examiner 
could  still  reject  a  claim  so-amended, 
provided  that  the  rejection  constituted  a 
new  groimd  of  rejection. 

(5)  Paragraph  (d)  woiild  provide  that 
appellant's  failure  to  timely  respond  to 
an  order  of  the  Board  of  Patent  Appeals 
and  Interferences  could  result  in  the 
dismissal  of  the  appeal. 

(6)  Paragraph  (fj  would  be  added  to 
provide  notice  that  the  periods  set  forth 
in  this  section  are  extendable  under  the 
provisions  of  Rule  136(b)  for  patent 
applications  and  Rule  550(c)  for  ex  parte 
reexamination  proceedings.  This 
provision  currently  appears  in  Rule 
191(d),  but  it  would  appear  to  be  more 
useful  if  provided  in  this  section. 

Proposed  §41.52  would  generally 
incorporate  the  requirements  of  Rule 
197(b).  In  addition,  paragraph  (a)  is 
proposed  to  be  amended  to  incorporate 
the  matter  being  deleted  from  Rule 
196(b)(2)  relating  to  the  request  that  the 
application  or  patent  under  ex  parte 
reexamination  be  reheard.  In  addition, 
the  rule  as  proposed  would  permit  the 
Board  to  simply  deny  a  request  for 
rehearing  in  appropriate  cases  rather 
than  rendering  a  new  opinion  and 
decision  on  the  request  for  rehearing. 
Paragraph  (b)  is  proposed  to  be  added  to 
provide  notice  that  the  period  set  forth 
in  this  section  is  extendable  under  the 
provisions  of  Rule  136(b)  for  patent 
applications  and  Rule  550(c)  for  ex  parte 
reexamination  proceedings.  This 
provision  currently  appears  in  Rule 
191(d),  but  would  be  more  useful  if 
provided  in  this  section. 

Proposed  §41.54  would  generally 
incorporate  the  requirements  of  Rule 
197(a). 

Proposed  §  41.56  provides  that  an 
appeal  imder  this  proposed  subpart  is 
terminated  by  the  dismissal  of  the 
appeal  or  when,  after  a  final  Board 
action  a  notice  of  appeal  xmder  35 
U.S.C.  141  is  filed,  a  civil  action  under 
35  U.S.C.  146  is  commenced,  or  the  time 
for  seeking  judicial  review  (Rule  304) 
has  expired.  Termination  of  an  appeal 
under  this  proposed  subpart  is  the 
cessation  of  the  appeal  proceeding 
before  the  Board  and  is  distinct  and 
separate  from  the  termination  of 
proceedings  on  an  application 
(proposed  Rule  1970)))  or  the 
termination  of  proceedings  on  an  ex 
parte  reexamination  proceeding  which 
is  concluded  by  the  issuance  of  a 


certificate  pursuant  to  Rule  570.  A 
dismissal  of  an  appeal  results  in  a 
termination  of  the  appeal  proceeding 
before  the  Board.  After  dismissal  of  an 
appeal,  an  application  is  retiuned  to  the 
examiner  to  determine  the  proper 
course  of  action  (e.g.,  possible 
allowance  and  issuance  if  there  are 
allowed  claims;  possible  abandonment 
if  there  are  no  allowed  claims)  as  set 
forth  in  sections  1214  to  1215.04  of  the 
MPEP.  After  dismissal  of  an  appeal,  an 
ex  parte  reexamination  proceeding  is 
returned  to  the  examiner  to  issue  the 
appropriate  certificate  pursuant  to  Rule 
570. 

Proposed  subpart  C  provides  rules  for 
the  inter  partes  appeal  imder  35  U.S.C. 
315  of  a  rejection  in  an  inter  partes 
reexamination  proceeding  to  the  Board. 
This  proposed  subpart  does  not  apply  to 
any  other  Board  proceeding  and  is 
strictly  limited  to  appeals  in  inter  partes 
reexamination  proceedings  filed  under 
35  U.S.C.  311. 

The  preamble  to  proposed  §  41.60  is 
based  on  a  similar  provision  in  the 
preamble  of  Rule  601.  The  term 
"proceeding"  provides  a  shorthand 
reference  to  an  inter  partes 
reexamination  proceeding.  The  term 
"owner"  provides  a  shordiemd  reference 
to  the  owner  of  the  patent  undergoing 
inter  partes  reexamination  imder  Rule 
915.  The  term  "requester"  provides  a 
generic  term  to  describe  each  party 
other  than  the  owner  who  requested  that 
the  patent  undergo  inter  partes 
reexamination  under  Rule  915.  The  term 
"appellant"  provides  a  generic  term  for 
any  party,  whether  the  owner  or  a 
requester,  filing  a  notice  of  appeal  or 
cross  appeal  imder  proposed  §41.61.  If 
more  than  one  party  appeals  or  cross 
appeals,  each  appealing  or  cross 
appealing  party  is  an  appellant  with 
respect  fo  the  claims  to  which  his  or  her 
appeal  or  cross  appeal  is  directed.  The  ' 
term  "respondent"  provides  a  generic 
term  for  any  requester  responding  under 
proposed  §  41.68  to  the  appellant's  brief 
of  the  owner,  or  the  owner  responding 
under  proposed  §  41.68  to  the 
appellant's  brief  of  any  requester.  No 
requester  may  be  a  respondent  to  the 
appellant  brief  of  any  other  requester. 
TTie  terms  "appellant"  and 
"respondent"  are  currendy  defined  in 
Rule  962.  The  proposed  definition  of  the 
term  "filing"  provides  a  generic 
requirement  that  any  document  filed  in 
the  proceeding  by  any  party  must 
include  a  certificate  indicating  service 
of  the  document  to  all  other  parties  to 
the  proceeding  as  required  by  Rule  903. 

Proposed  §41.61  would  generally 
incorporate  the  requirements  of  current 
Rule  959  and  the  changes  thereto 
proposed  in  "Changes  To  Implemmt  the 
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2002  Inter  Partes  Reexamination  and 
Other  Technical  Amendments  to  the 
Patent  Statute",  68  FR  22343  (28  April 
2003)  (RIN  0651-AB57). 

Proposed  §  41.63(a)  and  (b)  would 
replace  the  requirements  of  current  Rule 
116  with  a  prohibition  of  amendments 
submitted  after  the  date  the  proceeding 
has  been  appealed  pursuant  to  proposed 
§41.61,  except  for  amendments 
permitted  by  proposed  §  41.77(b)(1)  and 
amendments  canceling  claims  where 
such  cancellation  does  not  affect  the 
scope  of  any  other  pending  claim  in  the 
proceeding.  F*roposed  §  41.63(c)  would 
replace  the  requirements  of  Rule  97& 
with  a  prohibition  on  the  admission  of 
affidavits  and  other  evidence  submitted 
after  the  case  has  been  appealed 
pursuant  to  proposed  §  41.61  except  as 
permitted  by  proposed  §41. 77(b)(1). 
This  woidd  replace  the  current  practice 
of  permitting  such  evidence  based  on  a 
showing  of  good  and  sufficient  reasons 
why  sudi  evidence  was  not  earlier 
presented.  The  Office  believes  that 
prosecution  of  an^application  should 
occur  before  the  examiner  prior  to  an 
appeal  being  filed,  not  after  the  case  has 
been  appealed  pursuant  to  proposed 
§41.61. 

Proposed  §41.64  would  generally 
incorporate  the  requirements  of  Rule 
961.  but  woiUd  make  clear  that 
jiuisdiction  over  a  proceeding  may  be 
relinquished  and  the  proceeding 
returned  to  the  examining  operation  to 
permit  processing  to  be  completed 
before  the  Board  takes  up  the  appeal  for 
decision. 

Proposed  §41.66  would  generally 
incorporate  the  requirements  of  Rule 
963. 

Proposed  §41.67  would  generally 
incorporate  the  requirements  of  Rule 
965  and  the  changes  thereto  proposed  in 
"Changes  To  Implement  the  2002  Inter 
Partes  Reexamination  and  Other 
Technical  Amendments  to  the  Patent 
Statute",  68  FR  22343  (28  April  2003) 
(RIN  0651-AB57).  In  addition,  it  is 
proposed: 

(1)  In  paragraph  (a),  to  require  one 
copy  of  the  brief  father  than  three  copies 
consistent  with  the  Office's  move  to  an 
electronic  file  wrapper. 

(2)  In  pwagraph  (c)(l)(i),  to  require  a 
statement  in  the  brief  identifying  by 
name  the  real  party  in  interest  even  if 
the  party  named  in  the  caption  of  the 
brief  is  the  real  party  in  interest.  This 
provides  appellant  the  necessary 
mechanism  of  complying  with  proposed 
§  41.8(a)  in  an  wpeal  to  the  Board; 

(3)  In  paragraph  (c)(l)(ii),  to  require 
clear  identification  of  all  c^er  prior  and 
pending  appeals,  interferences  or 
judicial  proceedings  known  to 
^>peUant.  the  appdlant's  legal 


represent  ttive,  or  assignee  which  may 
be  relatec  to,  directly  affect  or  be 
directly  a  fected  by  or  have  a  bearing  on 
the  Boan^s  decision  in  the  pending 
appeal,  as  well  as  to  provide  a 
mechanifln  of  complying  with  proposed 
§  41.8(b)  m  an  appeal  to  the  Board. 

(4)  In  peragrapn  (c)(l)(iii),  to  require 
both  a  statement  of  the  status  of  all  the 
claims  injthe  proceeding  {e.g.,  rejected, 
allowed  dr  confirmed,  withdrawn, 
objected  lo,  canceled)  and  an 
identification  of  those  claims  that  are 
being  appealed. 

(5)  In  p^agraph  (c)(l)(v),  to  require  a 
concise  explanation  of  the  subject 
matter  dained  in  each  of  the 
indepencfent  claims  involved  in  the 
appeal  and  which  concise  explanation 
shall  refei  to  the  specification  by  page 
and  line  number,  and  to  the  drawings, 
if  any,  by  reference  characters.  For  each 
claim  involved  in  the  appeal,  it  is 
proposed' that  every  means  plus 
function  ind  step  plus  function  as 
permittee  by  35  U.S.C.  112,  sixth 
paragrapl ,  be  identified  and  that  the 
structure,  material,  or  acts  described  in 
the  speci;  ication  as  corresponding  to 
each  claii  aed  function  be  set  forth  with 
reference  to  the  specification  by  page 
and  line  i  lumber,  and  to  the  drawing,  if 
any,  by  re  ference  characters.  Any  brief 
filed  by  a  1  appellant  who  is  represented 
by  a  regis  :ered  practitioner  that  fails  to 
provide  a  summary  of  the  claimed 
subject  m  itter  which  references  the 
specifical  ion  by  page  and  line  number, 
and  to  th(  >  drawing,  if  any,  by  reference 
character  i  or  which  fails  to  identify 
every  me^ns  plus  function  and  step  plus 
function  ks  permitted  by  35  U.S.C.  112, 
sixth  paragraph,  would  be  in  non- 
compliance with  this  section  and  would 
be  handled  as  provided  in  proposed 
paragrapli  (d)  of  this  section. 

(6)  In  paragraph  (c)(l)(vi),  to  require  a 
concise  statement  listing  each  issue 
presented  for  review.  An  example  of  a 
concise  statement  is  claims  1  to  10  stand 
rejected  ilnder  35  U.S.C.  102(b)  as  being 
anticipatid  by  U.S.  Patent  No.  X. 

(7)  To  delete  the  cmrent  grouping  of 
claims  reouirement  set  forth  in  Rule 
965(c)(7)  jThe  general  piupose  served  by 
Rule  965k:)(7)  is  addressed  in  proposed 
§41.67(c|(l)(viii).  The  existing  grouping 
of  claimsjrequirement  has  led  to  many 
problems  such  as  (i)  Grouping  of  claims 
across  mi^ltiple  rejections  (e.g.,  claims 
1-9  rejecied  under  35  U.S.C.  102  over  A 
while  cla|ms  10-15  are  rejected  imder 
35  U.S.Cj  103  over  A  and  the  appellant 
states  tha^  claims  1-15  are  grouped 
together):  (ii)  claims  being  grouped 
together  l^ut  argued  separately  (e.g., 
claims  l-j9  rejected  under  §  102  over  A, 
the  appellant  groups  claims  1-9  together 
but  then  irKues  the  patentability  of 


claims  1  and  5  separately);  and  (iii) 
examiners  disagreeing  with  the 
appellant's  grouping  of  claims. 

(8)  In  paragraph  (c)(l)(vii),  to  set  forth 
that  any  arguments  or  authorities  not 
included  in  a  brief  permitted  in  this 
section  or  filed  pursuant  to  proposed 
§§41.68  and  41.71  will  be  refused 
consideration  by  the  Board,  unless  good 
cause  is  sho^n,  and  to  require  a 
separate  heading  for  each  groimd  of 
rejection  in  place  of  the  previous 
grouping  of  claims  section  of  the  brief. 
For  each  ground  of  rejection  applying  to 
two  or  more  claims,  the  claims  may  be 
argued  separately  or  as  a  group.  When 
an  appellant  argues  as  a  group  multiple 
claims  subject  to  the  same  groimd  of 
rejection,  the  Board  may  select  a  single 
claim  from  that  group  of  claims  and 
treat  its  disposition  of  a  ground  of 
rejection  of  that  claim  as  applying  to  the 
disposition  of  that  ground  of  rejection  of 
all  claims  in  the  group  of  claims. 
Notwithstanding  any  other  provision  of 
this  paragraph,  it  is  proposed  to  make 
explicit  by  rule  th&t  an  appellant's 
failure  to  argue  separately  claims  that 
appellant  has  grouped  together  would 
constitute  a  waiver  of  any  argument  that 
the  Board  must  consider  the 
patentability  of  any  grouped  claim 
separately.  See  In  re  McDaniel,  293  F.3d 
1379,  1384,  63  USPQ2d  1462,  1465-66 
(Fed.  Cir.  2002)  (interpreting  analogous 
Rule  192(c)(7)  to  require  separate 
treatment  of  separately  rejected  claims). 
It  is  further  proposed  that  any  claim 
argued  separately  shoidd  be  placed 
imder  a  subheading  identifying  the 
claim  by  number  and  that  claims  argued 
as  a  group  should  be  placed  under  a 
subheading  identifying  the  claims  by 
niunber. 

(9)  In  paragraph  (c)(l)(vii),  to  state 
that  "Merely  pointing  out  differences  in 
what  the  claims  cover  is  not  an 
argument  as  to  why  the  claims  are 
separately  patentable."  This  statement 
in  slightly  different  form  is  in  Rule 
965(c)(7). 

(10)  In  paragraph  (c)(l)(vii).  to 
eliminate  subparagraphs  (i)  through  (v) 
of  Ride  965(c)(8),  which  relate  to  the 
manner  in  which  arguments  are  to  be 
made.  Although  providing  useful  advice 
as  to  wfast  an  effective  argument  ought 
to  include,  these  provisions  have  often 
been  ignored  by  appellants  and,  for  the 
most  part,  have  not  been  enforced  as 
provided  in  Rule  965(d). 

(11)  To  add  paragraph  (c}(l)(ix)  to 
require  appellant  to  include  an  evidence 
appendix  of  any  evidence  relied  upon 
by  appellant  in  the  appeal  with  a 
statement  setting  fordi  where  that 
evidence  was  entered  in  the  record  by 
the  examiner  ^  that  the  Board  would  be 
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able  to  reference  such  evidence  easily 
during  their  consideration  of  the  appeal. 

(12)  To  add  paragraph  (c){l)(x)  to 
require  appellant  to  include  a  related 
proceedings  appendix  containing  copies 
of  decisions  rendered  by  a  court  or  the 
Board  in  any  proceeding  identified 
pursuant  to  proposed  §41.67(c)(l)(ii)  so 
that  the  Board  can  take  into 

'*   consideration  such  decisions. 

(13)  Add  paragraph  (c)(2)  to  exclude 
any  new  or  non-admitted  amendment, 
affidavit  or  other  evidence  from  being 
included  in  an  appellant's  brief. 

Proposed  §41.68  would  generally 
incorporate  requirements  found  in  Rule 
967  and  the  changes  thereto  proposed  in 
"Changes  To  Implement  the  2002  Inter 
Partes  Reexamination  and  Other 
Technical  Amendments  to  the  Patent 
Statute",  68  FR  22343  (28  April  2003) 
{WN  0651-AB57),  and  changes  similar 
to  those  proposed  in  §41.67.  In 
*  addition,  it  is  proposed  to  add 

paragraph  (b)(2)  to  exclude  any  new  or 
non-admitted  amendment,  affidavit  or 
other  evidence  from  being  included  in 
a  respondent's  brief. 

Proposed  §41.69  would  generally 
incorporate  requirements  foimd  in  Rule 
969. 

Proposed  §41.71  would  generally 
incorporate  requirements  found  in  Rule 
971  and  the  changes  thereto  proposed  in 
"Changes  To  Implement  the  2002  Inter 
PartesHeexamination  and  Other 
Technical  Amendments  to  the  Patent 
Statute",  68  FR  22343  (April  28,  2003) 
(RIN  0651-AB57). 

Proposed  §41.73  would  generally 
incorporate  the  requirements  of  Rule 
973.  In  addition: 

(1)  Paragraph  (b)  would  require  the 
separate  paper  requesting  the  oral 
hearing  to  be  captioned  "REQUEST  FOR 
ORAL  HEARING"  and  that  such  a 
request  can  be  filed  within  two  months 
from  the  date  of  the  examiner's  answer. 

(2)  Paragraph  (d)  would  be  added  to 
provide  the  procedure  for  handling  the 
request  for  oral  hearing  in  which  a  party 
has  complied  with  all  the  requirements 
of  paragraph  (b)  of  this  section.  Since 
notice  to  the  primary  examiner  is  a 
matter  internal  to  the  Office,  it  is 
proposed  that  the  requirement  for  notice 
to  the  primary  examiner  be  removed 
bom  the  rule.  It  is  anticipated  that  the 
primary  examiner  will  be  sent  notice  of 
the  hearing  time  and  date  by  e-mail. 

(3)  Paragraph  (e)  would  be  added  to 
specffically  provide  that  at  the  oral 
hearing  (i)  parties  may  only  rely  on 
evidence  that  has  been  previously 
considered  by  the  primary  examiner  and 
present  argument  diat  has  been  relied 
upon  in  the  briefs;  (ii)  the  primary 
examiner  may  only  rely  on  argument 
and  evidence  relied  upon  in  the  answer; 


and  (iii)  that  the  Board  will  determine 
the  order  of  the  argimients  presented  at 
the  oral  hearing. 

(4)  The  substance  of  proposed 
paragraph  (f)  is  found  in  Rule  194. 
Exemplary  situations  where  the  Board 
might  decide  no  hearing  is  necessary 
include  those  where  the  Board  has 
become  convinced,  prior  to  hearing,  that 
the  proceeding  must  be  remanded  for 
further  consideration  prior  to  evaluating 
the  merits  of  the  appeal. 

Proposed  §41.77  would  generally 
incorporate  the  requirements  of  Rule 
977  and  the  changes  thereto  proposed  in 
"Changes  To  Implement  the  2002  Inter 
Partes  Reexamination  and  Other 
Technical  Amendments  to  the  Patent 
Statute",  68  FR  22343  (April  28,  2003) 
(RIN  0651-AB57). 

Proposed  §41.79  would  generally 
incorporate  the  requirements  of  current 
Rule  979  concerning  rehearing  before 
the  Board.  Paragraph  (b)  is  proposed  to 
be  amended  to  generally  incorporate  the 
requirements  of  ciurent  Rule  979(d). 
Paragraph  (c)  is  proposed  to  oe  amended 
to  generally  incorporate  the 
requirements  of  current  Rule  979(b). 
Paragraph  (d)  is  proposed  to  be 
amended  to  generally  incorporate  the 
requirements  of  current  Rule  979(c). 
Para^ph  (e)  is  proposed  to  be  amended 
to  generally  incorporate  the 
requirements  of  current  Rule  979(e). 
Proposed  §  41.81  would  generally 
incorporate  the  requirements  of  current 
Rule  979(e)  and  the  dianges  thereto 
proposed  in  "Changes  To  Implement  the 
2002  Inter  Partes  Reexamination  and 
Other  Technical  Amendments  to  the 
Patent  Statute",  68  FR  22343  (April  28 
2003)  (RIN  0651-AB57). 

Proposed  §41.83  would  incorporate 
some  of  the  requirements  found  in 
current  Rule  979(f)  and  would  provide 
that  an  appeal  by  a  party  imder  this 
proposed  subpart  is  terminated  by  the 
dismissal  of  that  party's  appeal,  or 
when,  after  a  final  Board  action,  a  notice 
of  appeal  under  35  U.S.C.  141  is  filed 
or  the  time  for  seeking  judicial  review 
(Rule  983)  has  expired.  Termination  of 
an  appeal  by  a  party  under  this 
proposed  subpart  is  the  cessation  of  that 
appeal  proceeding  before  the  Board  and 
is  distinct  and  separate  from  the 
termination  of  proceedings  on  an  inter 
partes  reexamination  proceeding  which 
is  concluded  by  the  issuance  of  a 
certificate  pursuant  to  Rule  997. 

Proposed  subpart  D  would  provide 
rules  for  contested  cases.  Contested 
cases  are  predominantly  patent 
interferences  imder  35  U.S.C.  135(a),  but 
also  include  United  States  Government 
ownership  contests  imder  42  U.S.C. 
2182[3]  and  2457(d).  The  proposed  rules 
in  this  proposed  subpart  would  be  more 


general  than  the  existing  rules  for  three 
reasons.  First,  while  three  different 
statutory  proceedings  are  currently 
conducted  imder  "interference  rules", 
the  rules  are  only  tailored  to  patent 
interferences.  Second,  the  considerable 
detail  of  the  current  rules  has  fostered 
a  tendency  toward  technical  compUance 
with  the  rules  rather  than  actually 
proving  a  case  {e.g.,  Hillman  v. 
Shyamala,  55  USPQ2d  1220, 1221 
(BPAI  2000)).  Third,  experience  with 
the  current  rules  suggests  that  attempts 
to  codify  the  procedures  for  contested 
cases  too  precisely  frustrates  the  policy 
of  administering  interferences  in  a  fast, 
inexpensive,  and  fair  manner. 
Consequently,  the  rules  would  be 
simplified  to  give  parties  adequate 
guidance  about  the  procedures  while 
permitting  the  Board  to  design  an 
approach  appropriate  to  each  case.  The 
proposed  rules  would  also  better 
describe  the  practice  for  most 
interferences  declared  since  October 
1998.  A  more  complete  understanding 
of  existing  practice  as  it  relates  to  the 
current  rules  can  be  obtained  fitjm 
reading  the  Interference  Trial  Section's 
Standing  Order,  which  can  be  found  at 
http://www.  uspto.gov/web/offices 
/dcom/bpai/standing  2003May.pdf. 

Proposed  §41.100  would  define  two 
terms.  The  term  "business  day"  would 
be  defined  in  a  manner  consistent  vtdth 
35  U.S.C.  21(b)  to  exclude  Saturday, 
Sunday,  and  Federal  holidays,  when  the 
closure  of  the  Board  may  affect  the 
Board's,  or  a  party's,  ability  to  perform 
an  action. 

The  term  "involved"  appears  in  35 
U.S.C.  135(a)  with  respect  to  claims  and 
is  implicitly  defined  in  Rule  601(f)  (for 
claims)  and  in  Rule  601(1)  (for 
applications),  but  is  not  explicitly  » 

defined  in  the  current  rules.  The 
proposed  rule  would  expressly  define 
"involved"  as  designating  any  patent 
application,  patent,  or  claim  that  is  the 
subject  of  the  contested  case. 

Proposed  §41.101  would  follow  the 
practice  in  Rule  611(a)  and  (b)  for 
notifying  parties  of  a  contested  case.  As 
a  courtesy,  the  Board  would  make 
reasonable  efforts  to  provide  notice  to 
all  parties.  Note  that  failure  to  maintain 
a  current  correspondence  address  may 
result  in  adverse  consequences.  Cf.  Ray 
V.  Lehman,  55  F.3d  606,  610,  34 
USPQ2d  1786, 1788-89  (Fed.  Cir.  1995) 
(finding  notice  of  maintenance  fee 
provided  to  obsolete,  but  not  updated, 
address  of  record  to  have  been 
adequate). 

Proposed  §  41.102  would  require 
completion  of  examination  for  most 
applications  (and  of  reexamination  for 
most  patents)  before  the  Board  will 
institute  a  contested  case.  Contested 
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cases  are  generally  much  more 
expensive  than  ex  parte  proceedings. 
Consequently,  it  makes  little  sense  to 
initiate  a  contested  case  before  all 
patentability  issues  (other  than  those 
that  are  the  subject  of  the  contested 
case)  have  been  resolved.  Brenner  v. 
h4anson,  383  U.S.  519,  528  n.l2  (1966) 
(rejecting  the  proposition  that  an 
interference  must  be  declared  when  the 
applicant's  interfering  claims  are 
unpatentable).  The  main  exceptions 
would  be  title  contests  imder  42  U.S.C. 
2182  and  2457(d),  where  control  of  the 
'examination  may  itself  be  a 
consideration. 

Proposed  §41.103  would  follow  the 
file  jurisdiction  practice  in  Rules  614 
and  615  except  to  generalize  the 
temporary  transfer  of  jurisdiction  to 
include  parts  of  the  Office  other  than 
the  examining  corps,  including,  for 
example,  the  Office  of  Public  Records. 
Such  transfers  of  jurisdiction  wilt 
generally  be  for  short  periods  and  for 
limited  purposes. 

Proposed  §41. 104(a)  would  follow  the 
practice  of  Rule  610(e),  which  permits 
an  administrative  patent  judge  wide 
latitude  in  administering  interferences. 
The  waiver  provision  of  proposed 
§  41.104(b)  would  be  modeled  on  Rule 
183  and  would  balance  the  ideal  of 
precise  rules  for  most  proceedings 
against  the  need  for  flexibility  to 
^achieve  reasonably  fast,  inexpensive, 
and  &ir  proceedings.  The  decision  to 
waive  a  procedural  reqiiirement  would 
be  committed  to  the  discretion  of  the 
administrative  patent  judge.  This 
provision  would  eliminate  the  need  for 
repeatedly  stating  exceptions 
throughout  proposed  subpart  D.  For 
instance,  the  current  rules  have  many 
instances  where  a  time  is  set  in  a  rule, 
but  the  rule  also  permits  an 
administrative  patent  judge  to  adjust  the 
time.  Proposed  §  41.104(c)  would  make 
clear  that  any  default  times  set  by  rule 
may  be  changed  by  order.  "Times"  in 
paragraph  (c)  would  include  both  dates 
and  durations. 

Proposed  §41.105  would  codify 
existing  practice  prohibiting  ex  parte 
communications  about  a  contested  case 
with  an  official  actually  conducting  the 
proceeding.  Initiation  of  an  ex  parte 
communication  might  result  in 
safictions  against  the  initiating  party. 
The  prohibition  would  include 
communicating  with  any  member  of  a 
panel  acting  in  the  proceeding  or 
seeking  supervisory  review  in  a 
proceeding  without  including  the 
opposing  party  in  the  commimication. 
In  general,  it  is  wisest  to  avoid 
substantive  discussions  of  a  pending 
contested  case  with  a  Board  official.  The 
prohibition  on  ex  parte  communications 


would  1  lot  extend  to  (1)  ministerial 
commuhications  with  support  staff  (for 
instance,  to  arrange  a  conference  call), 
(2)  heanngs  in  which  opposing  counsel 
declines  to  participate,  (3)  informing  the 
Board  in  one  proceeding  of  the 
existence  or  status  of  a  related  Board 
proceeding,  or  (4)  reference  to  a  pending 
case  in  support  of  a  general  proposition 
(for  instance,  citing  a  published  opinion 
from  a  sending  case  or  referring  to  a 
pending  case  to  illustrate  a  systemic 
problen  i). 

Prop<  sed  §  41.106  would  provide 
guidan<  e  for  the  filing  and  service  of 
papers.  IJnder  proposed  §  41.106(a), 
papers  to  be  filed  would  be  required  to 
meet  standards  very  similar  to  those  ~ 
requires  in  patent  prosecution.  Rule 
52(a),  a|id  in  filings  in  the  Court  of 
Appeali  for  the  Federal  Circuit,  Fed.  R. 
App.  P.p2.  Proposed  §41. 106(a)(1) 
would  sermit  a  party  to  file  papers  in 
either  44  format  or  8V2-inch  x  11-inch 
format,  but  not  to  alternate  between 
formats^  See  Standing  Order  ^  3.3.  At 
present:  the  Board  prefers  papers  to  be 
filed  inJ8V2-inch  x  11-inch  format 
because  the  present  filing  system  is  best 
adaptec|  to  this  paper  format.  Electronic 
filing  niight  eyentually  render  this 
preference  moot. 

Proposed  §  41.106(b)  would  provide 
guidance  specific  to  papers  other  than 
exhibits.  Proposed  §41. 106(b)(1)  would 
codify « urrent  practices  for  the  cover 
sheet  o;  a  paper.  Standing  Order  HH  3.1, 
3.5  and  3.6;  cf.  Fed.  R.  App.  P.  32(a)(2). 
The  caj  tion  aids  in  the  prompt 
matchii  ig  of  the  paper  to  its  file.  The 
header  expedites  communications 
betweei  i  the  Board  staff  and  the  party  in 
the  evei  it  that  some  prompt  action,  such 
as  the  c  srrection  of  a  filing  defect,  is 
necessa  ry.  The  current  practice  of 
requirii  g  a  pink  cover  sheet  aids  in  the 
processing  and  filing  of  papers  at  the 
Board  abd  facilitates  use  of  the 
adminiitrative  record  by  clearly 
indicating  the  beginning  of  each  paper. 

Propised  §  41.106(b)(2),  which  would 
require  holes  at  the  top  of  the  paper, 
would  Codify  the  practice  under 
Standidjg  Order  ^  3.4,  which  is  based  on 
Local  C^il  Rule  5.1(f)  (1999)  of  the 
United  States  District  Court  for  the 
District,  of  Columbia.  The  proposed  rule 
would  acilitate  entry  of  the  paper  in  the 
adminii  itrative  record. 

The  1  ar  in  proposed  §  41.106(b)(3) 
against  incorporation  by  reference  .and 
combin  ition  of  papers  would  minimize 
the  cha  ice  that  an  argument  will  be 
overloQ  ced  and  would  eliminate  abuses 
that  aril  le  from  incorporation  and 
combination.  In  DeSilva  v.  DiLeonardi, 
181  F.3  i  865,  866-67  (7th  Cir  1999),  the 
court  tt  jected  "adoption  by  reference" 
as  "a  s(  i-help  increase  in  the  length  of 


the*  *  *  brief '  and  noted  that 
"incorporation  is  a  pointless  imposition 
on  the  court's  time.  A  brief  must  make 
all  arguments  accessible  to  the  judges, 
rather  than  ask  them  to  play 
archaeologist  with  the  record."  The 
same  rationale  applies  to  Board 
proceedings. 

Proposed  §  41.106(b)(4)  would 
provide  rules  for  the  citation  of 
authority.  Parallel  citation  to  a  West 
Company  reporter  and  to  the  United 
States  Patents  Quarterly,  particularly  for 
patent  decisions  of  Federal  courts,  is  the 
norm  in  patent  law.  See  Federal  Circuit 
Rule  28(e).  Pinpoint  citations,  al^o 
called  "jump  citations",  are  the  norm  in 
legal  practice.  See  The  Bluebook:  A 
Uniform  System  of  Citation  §  3.3(a) 
(Columbia  L.  Rev.  Ass'n  et  al.  17th  ed. 
2000).  The  citation  of  secondary 
authority  would  be  discouraged 
whenever  primary  authority  exists.  For 
instance,  a  citation  to  the  MPEP  is 
unhelpful  if  the  MPEP  itself  is  merely 
summarizing  binding  case  law. 

Proposed  §41. 106(d)  would  provide 
additional  guidance  for  special  modes  of 
filing.  Proposed  §41. 106(d)(1)  would 
provide  a  mailing  address.  Note  that  the 
proposed  rule  would  encourage  the  use 
of  the  EXPRESS  MAIL®  service  of  the 
United  States  Postal  Service.  Mail  sent 
by  other  means  would  not  be  considered 
to  have  been  filed  until  it  is  actually 
received.  Cf.  proposed  §41. 106(e]|3), 
which  would  permit  service  by  methods 
at  least  as  fast  and  reliable  as  EXPRESS 
MAIL®.  Proposed  §41. 106(d)(2)  would 
permit  other  modes  of  filing.  For 
instance,  the  Board  i§  currently  working 
on  a  pilot  program  for  electronic  filing 
in  contested  cases.  The  diversity  of 
possible  filing  forms  and  the  varying 
ability  of  parties  to  cope  with  electronic 
filing  requires  a  case-by-case 
determination  of  whether  to  place  a 
proceeding  in  the  pilot  program. 
Practitioners  permitted  to  file 
electronically  are  encouraged  to  agree' to 
do  so. 

Proposed  §  41.106(e)(1)  would  require 
papers  to  be  served  when  they  are  filed 
if  they  have  not  already  been  served. 
Under  current  practice,  the  usual 
instance  in  which  filing  before  service  is 
authorized  is  the  case  of  preliminary 
statements  where  prior  filing  is  a 
mechanism  for  ensuring  that  a  party 
states  its  priority  case  based  on  what  it 
knows  about  its  own  proofs  rather  than 
on  what  it  knows  about  what  the  other 
party  intends  to  prove.  Proposed 
§  41.106(e)(3)  would  provide  for 
expedited  service,  which  would  place 
the  parties  on  an  equal  footing  by 
reducing  the  disparities  that  can  arise 
from  the  use  of  different  forms  of 
delivery. 
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Proposed  §  41.106(f)  would  provide 
rules  for  certificates  of  service.  Proposed 
§  41.106(f)(1)  would  require  the 
certificate  to  be  incorporated  into  each 
paper  other  than  exhibits.  The  filing  of 
additional  papers  like  certificates  of 
service  and  transmittal  letters  as 
separate  papers  places  a  file 
maintenance  burden  on  the  Board.  The 
filing  of  transmittal  letters  is  strongly 
discouraged.  Exhibits  constitute  the 
exception  to  the  rule  since  the  current 
practice  permits  the  filing  of  most  or  all 
exhibits  at  one  time.  When  the  exhibits 
are  filed  at  the.same  time,  the  certificate 
may  be  incorporated  into  the  exhibit 
list.  See  proposed  §  41.154(d). 

Section  41.107  of  proposed  subpart  D 
would  be  reserved.  It  is  likely  that  rules 
for  electronic  filing  and  service  will 
evolve  in  the  next  few  years.  When  they 
are  ready  for  codification,  §41.107 
would  be  the  natural  place  for  them  to 
appear. 

Proposed  §  41.108  would  require  each 
party  to  identify  its  counsel,  if  any.  The 
proposed  rule  would  also  follow  Rule 
613(a),  which  permits  the  Board  to 
require  the  appointment  of  a  lead 
coimsel. 

Proposed  §  41.109  would  follow  Rule 
612  in  permitting  parties  to  obtain 
copies  of  certain  Office  files  directly 
related  to  the  contested  case.  Current 
practice  is  to  make  the  necessary  files 
available  for  copying  immediately  after 
the  Board  initiates  the  proceeding. 
Standing  Order  f  6.  After  that  initial 
opportunity  passes,  files  typically 
become  less  available  because  they  are 
often  required  in  other  parts  of  the 
Office.  Proposed  §  41.109(c)  would 
require  a  party  that  has  not  received 
copies  of  a  requested  file  to  notify  the 
Board  of  the  problem  promptly.  A  delay 
in  receiving  a  file  residting  fiom  a 
feiliu-e  to  order  a  file  promptly,  or  to 
notify  the  Board  promptly  that  a  file  has 
not  been  received,  would  not  justify  a 
delay  in  the  proceeding. 

The  proposed  rule  would  depart  fipm 
Rule  612  by  eliminating  the  requirement 
for  withholding  declarations  under  Rule 
131  and  statements  imder  Rule  608.  One 
reason  for  withholding  such  papers  is 
that  they  give  the  opponent  an  advanced 
view  of  the  applicant's  priorify  case, 
which  is  said  to  be  unfair  (and  can 
enable  fraud  by  the  other  party  in 
stating  its  priority  case).  This  practice, 
however,  is  asymmetric  because  the 
withholding  only  applies  to  applicants 
while  a  patentee's  Rule  131  declaration 
is  publicly  available.  Moreover,  to  the 
extent  the  applicant  has  relied  on  the 
declaration  to  obtain  allowable  claims, 
it  is  an  important  element  in  the 
prosecution  history.  On  balance,  the 
goals  of  examination  are  better  served 


by  permitting  early  access  to  such 
statements.  Nothing  in  the  proposed 
rule  would  prevent  the  Board  bom 
authorizing  the  withholding  of  such 
declarations  on  a  showing  of  good 
cause. 

Proposed  §  41.110(a)  would  require  a 
single  clean  set  of  the  claims,  analogous 
to  the  requirement  for  amendments  "in 
clean  form"  in  Ride  121.  The  annotated 
copy  required  in  proposed  §41.11 0(b) 
would  provide  the  opposing  party  and 
the  Board  with  a  clear  understanding  of 
how  the  party  construes  its  own  claim. 
The  clean  and  annotated  copies  would 
provide  everyone  in  the  proceeding 
with  a  convenient  reference  and  help  to 
identify  mistakes,  such  as  amendments 
that  were  not  entered  or  portions  of  the 
disclosure  that  were  not  printed,  before 
the  proceeding  begins  in  earnest.  Cf. 
Southwest  Software.  Inc.  v.  Harlequin, 
Inc.,  226  F.3d  1280, 1296.  56  USPQ2d 
1161, 1173  (Fed.  Cir.  2000)  (critical 
portion  of  disclosure  missing). 
Moreover,  identically  worded  claims  in 
separate  applications  claims  can,  when 
properly  construed  in  view  of  the 
specification,  have  patentably  distinct 
scopes.  This  possibility  is  particularly 
important  for  claims  written  in  the  form 
permitted  under  35  U.S.C.  112[6],  where 
identically  worded  means  or  steps 
might  not  correspond  to  equivalent 
structmes,  materials,  or  acts  in  the 
respective  disclosvues.  For  instance,  a 
limitation  requiring  "means  for 
fastening"  might  refer  to  rivets  in  one 
specification  and  glue  in  another,  which 
on  the  facts  of  the  case  might  not  prove 
to  be  equivalent.  Here  is  an  example  of 
the  annotation  that  would  be  required 
(except  the  bracketed  portion  should 
also  be  shovtm  in  bold  face):  "...  means 
for  fastening  {Fig.  6,  item  3;  also  page 

17,  Unes  9-22} " 

Proposed  §  41.120  would  provide  for 
notice  of  requested  relief  and  the  basis 
for  that  relief  in  contested  cases.  Similar 
notices  are  already  common  in  patent 
interferences,  e.g.,  a  preliminary 
statement,  a  statement  imder  Rule  608, 
and  a  motions  list  currently  required  at 
the  first  status  conference.  These  notices 
can  be  effective  mechanisms  for 
administering  cases  efficiently  and  for 
placing  opponents  on  notice. 
Interferences  suggested  imder  proposed 
§  41.202(a)  would  already  include  a 
notice  from  at  least  one  party,  although 
the  Board  could  require  more  detail. 
Proposed  §4 1.1 20(b)  would  apply 
present  Rule  629(e)  regarding  the  effect 
of  preliminary  statements  to  notices 
generally.  Preliminary  statements  are 
binding  on  the  submitting  party.  The 
proposed  rule  would  make  other  such 
notices  presumptively  binding  because 
compliance  with  current  notice 


practices  is  highly  variable  and  can  have 
the  effect  of  prejudicing  the  party  that 
complies  most  completely  with  a  notice 
requirement.  The  filing  party  should  not 
be  allowed  to  hide  behind  an  ambiguous 
notice.  For  instance,  a  notice  that  alleges 
a  date  of  conception  "no  later  than  20 
June  2000"  would  be  construed  as 
limiting  the  submitting  party  to  proving 
a  date  no  earlier  than  20  June  2000.  Note 
that  a  notice  is  not  evidence  except  to 
the  extent  it  qualifies  as  a  party- 
opponent  admission.  See  Federal  Rule 
of  Evidence  801(d)(2).  Proposed 
§  41.120(c)  would  permit  correction  of  a 
notice  after  the  time  set  for  filing  the 
notice,  but  would  set  a  high  threshold 
for  entry  of  the  correction. 

Proposed  §41. 121(a)(1)  would 
redefine  motions  practice  under  Rule 
633(a),  (b).  (c)(2).  (c)(3).  (c)(4).  (f)  and  (g) 
to  focus  more  specifically  on  the  central 
issue  in  the  contested  case.  Current 
practice  often  permits  motions  that  have 
little  to  do  with  the  point  of  the  contest. 
For  instance,  a  motion  for 
unpatentability  in  an  interference  is  not 
helpful  if  it  does  not  result  in  a  loss  of 
standing,  a  change  in  the  scope  of  the 
count,  or  a  change  in  the  accorded 
benefit. 

Proposed  §41.121(a)(l)(iii)  would 
permit  a  motion  for  judgment  in  the 
contest,  which  can  include  an  attack  on 
standing  as  well  as  a  motion  for  relief 
on  the  central  issue  of  the  contest.  For 
instance,  priority  in  interferences  would 
be  raised  through  motions.  This 
departure  from  current  practice  would 
address  a  potential  disadvantage  to  the 
senior  party,  which  currently  may  have 
to  make  decisions  about  the  junior 
party's  priority  case  after  the  junior 
party  has  provided  its  evidence  but 
before  it  explains  the  evidence.  The 
prohibition  on  motions  directed  to 
priority  and  derivation  in  Rule  633(a) 
would  be  removed,  although  a  decision 
on  such  motions  would  likely  be 
contingent  on  decisions  regarding  the 
scope  of  the  interference.  Consequently, 
the  Board  might  not  authorize  the  filing 
of  a  priority  or  derivation  motion  until 
after  scope  issues  have  been  resolved. 

Proposed  §41. 121  (a)(2)  and  (a)(3) 
would  modify  the  responsive  motion 
and  miscellaneous  motion  practice 
under  Rules  633(i)  and  (j),  634,  and  635 
to  ensure  that  the  proceeding  remains 
focused.  For  instance,  current  practice 
allows  a  motion  to  correct  inventorship 
at  any  time  (Rule  634).  Under  the 
proposed  rules,  a  motion  to  correct 
inventorship  could  be  an  appropriate 
responsive  motion  in  the  face  of  a 
patentability  attack  or  in  view  of  a 
priorify  statement,  but  would  not  be 
permitted  without  some  connection  to 
an  issue  that  must  be  resolved  in  the 
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contested  case.  The  authorization 
requirement  in  proposed  §41.121(a)(2] 
would  also  provide  a  mechanism  for 
limiting  abusive  practices,  such  as 
moving  to  add  many  more  claims  than 
are  necessary  to  cure  a  problem. 
Proposed  §41. 121(a)(3)  would  provide 
for  miscellaneous  motions,  which 
would  offer  a  mechanism  for  requesting 
relief  on  procedural  issues  and  other 
issues  tangential  to  patentability  and 
priority.  See  proposed  §41.104.  A 
miscellaneous  motion  would  not  be 
considered  a  petition;  hence,  no  petition 
fee  is  required.  See  proposed  §  41.3(b). 
Panel  review  of  a  decision  on  a 
miscellaneous  motion  would  apply  an 
abuse  of  discretion  standard.  See 
proposed  §  41.125(c)(5);  Rule  655(a). 

Proposed  §  4 1 . 1 2 1  (b)  would  place  the 
burden  of  proof  on  the  moving  party, 
following  Rule  637(a).  Since  priority 
would  be  presented  as  a  motion,  this 
paragraph  would  change  the  allocation 
of  burden  of  proof  established  in  Rule 
657(a).  Cf.  Brown  v.  Barbacid,  276  F.3d 
1327, 1332,  61  USPQ2d  1236, 1239 
(Fed.  Cir.  2002)  (construing  Rule  657(a) 
to  require  the  ultimate  burden  of  proof 
on  priority  to  remain  on  the  junior 
party).  A  motion  that  fails  to  justify 
relief  on  its  face  could  be  dismissed  or 
denied  without  regard  to  subsequent 
briefing. 

Proposed  §41. 121(c)(1)  would  follow 
Rule  637(a)  regarding  the  general 
contents  of  motions,  but  would  also 
codify  the  current  practice  of  requiring 
a  separate  paper  for  each  motion.  The 
separate  paper  requirement  would 
reduce  the  chances  that  an  argiunent 
will  be  overlooked  and  would  generally 
reduce  the  complexity  of  any  given 
paper.  The  numbered  paragraphs  stating 
material  facts  in  proposed 
§41.121(c)(l)(ii)  should  be  short,  ideally 
just  a  sentence  or  two,  to  permit  the 
opposing  party  to  admit  or  deny  each 
fact  readily.  Under  proposed 
§41.121(c)(l)(iii),  sloppy  motion 
drafting  would  be  held  against  the 
moving  party.  A  vague  argument  or 
citation  to  the  record  creates 
ineffici^cies  for  the  Board  and  is 
fundamentally  unfair  to  the  opposing 
party.  Cf.  Winner  Int'l  Royalty  Corp.  v. 
Wang,  202  F.3d  1340, 1351,  53  USPQ2d 
1580, 1589  (Fed.  Cir.  2000)  (declining  to 
scour  the  record  to  make  out  an 
argument  for  a  party). 

Proposed  §  41.121(c)(2)  would  require 
the  movant  to  make  showings  ordinarily 
required  for  the  requested  relief  in  other 
parts  of  the  Office.  Many  actions, 
particularly  corrective  actions  like 
changes  in  inventorship,  filing  reissue 
applications,  and  seeking  a  retroactive 
foreign  filing  license,  are  governed  by 
other  rules  of  the  Office.  By  requiring 


the  sam  >  showings,  the  proposed  rule 
would  I  eep  practice  uniform 
through  Jut  the  Office.  The  Board  could 
tempon  rily  release  the  affected  file  to 
the  part  of  the  Office  usually 
responsible  for  administering  the  rule  to 
ensure  consistency  or  otherwise  take 
advanta  >e  of  that  entity's  expertise.  See 
propose!  §41.103. 

Propo  sed  §  41.121(d)  woidd  provide 
authorif  f  comparable  to  Rule  641, 
which  a  lows  an  administrative  patent 
judge  to  raise  questions  of  patentability. 
The  pro  losed  rule  would  be  broader 
because  it  would  permit  the  Board  to 
inquire  nto  other  issues  that  may  arise, 
such  as  whether  there  continues  to  be 
an  inter  erence-in-fact  in  view  of  a  claim 
construi  ;tion  reached  in  deciding  a 
motion.  In  this  regard,  it  would  be  akin 
to  an  or  ler  to  show  cause  imder  Rule 
640(d)(1 ). 

Propo  sed  §  41.122  would  address  the 
perenni  il  problem  of  new  arguments  or 
request^  for  relief  creeping  in  at 
inapprcnriate  times.  The  proposed  rule 
would  largely  adopt  the  present  practice 
in  Standing  Order  H  13.7,  but  would 
extend  1  le  practice  to  oppositions  as 
well.  N<  te  tiiat  a  movant  need  not 
anticipe  te  all  possible  bases  for 
opposit  on,  but  may  be  held  accountable 
for  posi  ions  apparently  inconsistent 
with  the  se  taken  by  the  movant  during 
prosecu  ion  of  an  application.  For 
instanc< ,  a  motion  to  add  a  broad  claim 
to  an  ap  ilication  in  which  the  claims 
have  bei  n  narrowed  to  avoid  prior  art 
should  ( ixplain  why  the  new  claim  is 
patental  ile,  not  only  in  terms  of  written 
descripl  ion  in  the  specification  but  also 
in  terms  of  the  previously  applied  prior 
art.  The  Board  could  expunge  improper 
papers.  See  proposed  §41. 7(a);  Winter  v. 
Fujita,  I  3  USPQ2d  1234, 1250  (BPAI 
1999). 

Propo  sed  §  41.123(a)  would  maintain 
the  pradtice  of  having  the  Board  set  the 
times  for  filing  motions  found  in  Rule 
636,  bull  would  eliminate  the  default 
times  piovided  in  that  rule.  Proposed 
§41.12^(a)(l)-(3)  would  provide  default 
times  for  filing  an  opposition,  a  reply, 
and  a  rejsponsive  motion,  but  would  not 
themsel  /es  authorize  the  filing  of  an 
opposit  on,  a  reply,  or  a  responsive 
motion. 

Propo  sed  §  41.123(b)  would  provide 
require]  lents  for  miscellaneous 
motion! .  A  conference  call  would  be 
require!  before  the  motion  is  filed 
because  most  relief  requested  in  such 
motions  can  be  granted  (or  denied)  in  a 
conferei  ice  call.  In  other  cases,  the  call 
would  bermit  the  setting  of  a  schedule 
to  accoQunodate  full  briefing  of  the 
issue.  T  lis  telephone  practice  has 
greatly :  ncreased  speed  and  reduced 


costs  associated  with  miscellaneous 
motion  practice. 

A  party  is  not  entitled  to  an  oral 
argument.  In  re  Bose  Corp.,  772  F.2d 
866,  869,  227  USPQ 1,  4  (Fed.  Cir. 
1985).  Hence,  a  party  could  request  an 
oral  argument  under  proposed 
§  41.124(a),  but  requests  would  not  be 
automatically  granted.  Factors 
considered  in  setting  an  oral  argument 
might  include  the  usefulness  of  an  oral 
argument  to  the  administrative  patent 
judge  or  panel  and  the  btuden  on  an 
oppcment  of  attending  an  oral  argument. 
A  corollary  is  that  not  all  requested 
issues  would  necessarily  be  heard. 
Under  proposed  §41. 124(b),  the  parties 
would  be  required  to  file  three  working 
copies  of  the  papers  to  be  considered  for 
the  panel  if  the  hearing  is  set  for  a  panel. 
This  requirement  would  be  comparable 
to  Rule  656(e)  and  Federal  Circuit  Rule 
31(b). 

Proposed  §  41.124(c)  would  provide  a 
default  time  of  20  minutes  per  party  for 
oral  arguments  at  the  Board  because 
they  are  not  evidentiary  hearings.  This 
default  time  would  be  comparable  to  the 
15  minutes  typically  provided  for  oral 
argument  at  the  Court  of  Appeals  for  the 
Federal  Circuit.  Fed.  Cir.  R.  34,  practice 
note  (2001). 

Proposed  §41. 124(d)  would  permit 
the  use  of  demonstrative  exhibits. 
Visual  aids  requiring  special  equipment 
would  be  discouraged  since  the 
argument  time  woudd  be  short  and 
cumbersome  exhibits  would  tend  to 
detract  fi-om  the  user's  argument.  The 
use  of  a  compilation  with  each 
demonstrative  exhibit  separately  tabbed 
would  be  encouraged,  particularly  when 
a  court  reporter  is  transcribing  the  oral 
argument  because  the  tabs  provide  a 
convenient  way  to  record  which  exhibit 
is  being  discussed.  It  is  helpful  to 
provide  a  copy  of  the  compilation  to 
each  member  of  the  panel  hearing  the 
argument. 

Proposed  §41. 124(e)  would  permit 
the  transcription  of  the  argument.  The 
transcription  would  become  part  of  the 
record  and  could  be  helpful  to  the  panel 
in  reaching  its  decision.  See  Okajima  v. 
Bourdeau,  261  F.3d  1350, 1356,  59 
USPQ2d  1795. 1798  (Fed.  Cir.  2001) 
(noting  the  role  of  the  transcript  in  the 
Board's  decision).  To  be  helpftil,- 
however,  the  transcript  would  have  to 
be  filed  promptly. 

Proposed  §41.125(aT  would  maintain 
the  practice  imder  Rule  640(b)  of 
addressing  issues  in  a  manner  that  is 
both  fair  and  efficient.  Noted  with 
approval  in  Sermon  v.  Housey,  291  F.Sd 
1345, 1352,  63  USPQ2d  1023, 1028 
(Fed.  Cir.  2002).  A  decision  on  a  motion 
might  be  logically  contingent  on  the 
outcome  of  another  motion  even  though 
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the  motion  is  not  expressly  identified  as 
a  contingent  motion.  Moreover,  efficient 
allocation  of  Office  resources  might 
require  deferral  of  a  motion  or  referral 
of  a  matter  to  another  part  of  the  Office. 
Given  the  great  cost  of  contested  cases 
for  both  parties  and  the  C^ce,  the 
Board  will  continue  to  focus  on  efficient 
administration  consistent  with  the 
requirements  of  due  process. 

Proposed  §  41.125(b)  would  clarify 
the  current  practice  that  a  decision  short 
of  judgment  is  not  final.  It  would  also 
codify  the  current  practice  of  having 
panel  decisions  bind  further  action 
during  the  proceeding.  The  practice  of 
having  panel  decisions  bind  further 
proceedings  has  eliminated  much  of  the 
imcertainty  and  added  cost  that  results 
from  deferring  any  final  decision  until 
the  end  of  the  proceeding.  A  party 
dissatisfied  with  an  interlocutory 
decision  on  motions  should  promptly 
seek  rehearing  rather  than  waiting  for  a 
final  judgment.  A  panel  coiUd,  when  the 
interests  ofjustice  require  it,  reconsider 
its  decision  at  any  time  in  the 
proceeding  prior  to  final  judgment.  A 
belated  request  for  rehearing  would 
rarely  be  granted,  however,  because  its 
untimeliness  would  detract  from  the 
efficiencies  that  have  resulted  from 
making  interlocutory  decisions  binding. 

Proposed  §  41.125(c)  would  adopt  the 
time  for  requesting  rehearing  from  Rule 
640(c)  and  the  procedm^l  requirements 
of  the  last  two  sentences  of  Rule  655(a). 
Since  35  U.S.C.  6(b)  requires  a  panel 
decision  for  finality,  a  party  should 
request  rehearing  by  a  panel  to  preserve 
an  issue  for  judicial  review.  A  panel 
will  apply  the  deferential  abuse-of- 
discretion  standard  to  procedural 
decisions  on  rehearing. 

Proposed  §41.126  would  adopt  the 
arbitration  practice  of  Rule  690. 
Although  parties  may  submit  any  issue 
to  binding  arbitration,  the  Board  might 
independently  decide  any  questions  of 
patentability.  The  proposed  rule  would 
also  clarify  that  the  Board  could 
independently  determine  questions  like 
whedier  an  interference-in-fact  exists  or 
what  an  Office  rule  means. 

Proposed  §41. 127(a)(1)  would  adopt 
the  estoppel  provision  of  Rule  658(c). 
Note  that  while  the  second  sentence  of 
the  proposed  paragraph  would  continue 
to  focus  on  the  losing  party,  a  decision 
of  no  intisrference-in-fact  could  also 
estop  a  party  from  provoking  an 
interference  with  the  same  opponent  for 
the  same  subject  matter  under  the  first 
sentence.  Cf.  Rule  665,  which  cites  Rule 
658(c). 

Proposed  §41. 127(a)(2)  restates  the 
final  disposal  provision  of  Rule  663. 
Proposed  §41. 12  7(b)  would  restate  the 
conditions  in  Rule  662  under  which  the 


Board  would  infer  a  concession  of  the 
contest.  Proposed  §  41.127(c)  woiild 
restate  the  recommendation  provision  of 
Rule  659. 

The  Director  has  authority  to 
prescribe  a  time  for  seeking  judicial 
review.  35  U.S.C.  142  and  146[ll.  The 
prescribed  time  (2  months)  is  set  in  Rule 
304(a)(1),  but  can  be  extended  on 
petition  under  Rule  304(a)(3).  Proposed 
§  41.127(d)  would  provide  a  time  for 
requesting  a  rehearing  and  would 
delegate  to  the  Board  limited  discretion 
to  toll  the  time  for  seeking  judicial 
review  for  the  pendency  of  the  request. 
Tolling  the  time  for  seeking  judicial 
review  would  codify  the  result  of  hi  re 
Graves,  69  F.3d  1147, 1149-51,  36 
USPQ2d  1697, 1698-1700  (Fed.  Oi. 
1995),  but  such  tolling  would  not  be 
automatic.  The  Board  would  not  toll  the 
time  for  seeking  review  where  the 
request  for  rehearing  appears  to  be  a 
dela)dng  tactic,  for  example  if  a  party 
files  requests  serially. 

Proposed  §  41.128  would  define  the 
term  "termination",  which  appears 
several  times  in  35  U.S.C.  135(c). 
Section  135(c)  renders  settlement 
agreements  and  patents  involved  in  or 
resulting  from  the  interference 
unenforceable  if  the  parties  fail  to  file 
the  agreements  prior  to  termination.  The 
Office  is  required  to  provide  notice  of 
the  requirement  within  a  reasonable 
time  before  termination  or  else  the 
agreement  may  be  filed  up  to  sixty  days 
after  notice  is  provided.  The  Office  has 
generally  tried  to  minimize  the  potential 
traps  for  the  unwary  by  construing  the 
requirements  liberally.  Over  time,  this 
has  led  to  divergent  constructions  of 
"termination".  In  Hunter  v.  Beissbarth, 
15  USPQ2d  1343, 1344  n.l  (Comm'r  Pat. 
1990),  the  question  of  when  such 
agreements  must  be  filed  was  Uberally 
construed  to  extend  the  time  until  after 
judicial  review  was  complete.  In 
contrast,  the  question  of  what 
agreements  are  covered  was  limited  to 
agreements  reached  during  proceedings 
before  the  Board  in  Johnston  v.  Beachy, 
60  USPQ2d  1584, 1588  (BPAI  2001).  A 
thfrd  construction  is  possible  in  which 
the  interference  proceeding  is  tolled 
during  the  judicial  proceeding  such  that 
both  Hunter  and  Johnston  are  correct.  In 
the  proposed  rule,  the  Director  would 
construe  section  135(c)  to  mean  the 
interference  terminates  when  the  time 
for  seeking  judicial  review  imder  35 
U.S.C.  142  and  146(1]  expires,  whether 
such  review  is  sou^t  or  not.  This 
construction  offers  several  practical 
benefits.  First,  by  limiting  the  nimiber  of 
agreements  covered,  the  risk  of 
inadvertent  failure  to  file  is 
correspondingly  limited.  Second, 
although  parties  will  have  less  time  to 


file  than  they  would  under  the  Himter 
construction,  the  outer  boimd  for  timely 
filing  will  be  much  closer  to  the  date  of 
all  affected  agreements,  thus  reducing 
the  likelihood  of  an  accidental  failure  to 
file.  Finally,  since  the  Director  has 
authorify  to  extend  the  time  for  seeking 
judicial  review,  sections  142  and  146[1], 
the  proposed  definition  permits  an 
additional  route  of  relief  when  such 
relief,  though  otherwise  unavailable, 
would  be  in  the  interests  of  justice. 

Proposed  §  41.128(a)  would  codify  the 
holding  of  In  re  Graves,  69  F.3d  1147, 
1151,  36  USPQ2d  1697. 1699-1700 
(Fed.  Cir.  1995),  that  whether  the  time 
for  seeking  judicial  review  has  nm  or 
not,  a  timely  notice  of  appeal  on  an 
appealable  decision  terminates  further 
Board  jurisdiction  to  act  on  the  merits. 
Proposed  §  41.128(b)  would  extend  the 
same  principal  to  the  timely 
commencement  of  a  district  court  action 
imder  35  U.S.C.  146  seeking  review  of 
an  appealable  decision. 

Proposed  §  41.129(a)  would  restate 
Rule  616  on  sanctions,  but  would 
expressly  add  the  examples  of 
misleading  arguments  and  dilatory 
tactics  to  the  list  of  reasons  for 
sanctions.  A  party  always  has  a  duty  of 
candor  toward  a  tribunal.  Hence,  while 
the  proposed  rules  no  longer  expressly 
require  a  movant  to  show  the 
patentabihfy  of  a  proposed  claim  to  the 
movant,  the  filing  of  a  claim  that  the 
party  knew  or  should  have  known  to  be 
impatentable  would  be  inconsistent 
with  that  duty  of  candor.  The  concern 
about  dilatory  tactics  arises  bom  the 
potential  for  abuse  inherent  in  patent 
term  adjustments  for  time  spent  in  an 
interference  provided  in  35  U.S.C. 
154(b)(1)(C). 

Proposed  §4 1.1 29(b)  would  restate 
the  list  of  sanctions  provided  in  Rule 
616,  but  would  add  terminal  disclaimer 
as  a  sanction.  Terminal  disclaimer 
would  be  an  appropriate  sanction  in 
cases  where  a  party  has  caused  needless 
delay.  The  sanction  of  expunging  papers 
would  be  consistent  with  proposed 
§  41.7(a),  imder  which  unauthorized 
papers  may  be  expunged.  Neither  the 
list  of  sanctionable  acts  nor  the  list  of 
sanctions  should  be  considered 
exhaustive. 

Proposed  §  41.150(a)  would  restate 
the  present  policy  of  limited  discovery, 
consistent  with  the  goal  of  providing 
contested  proceedings  that  are  fast, 
inexpensive,  and  fair.  Proposed 
§  41.150(b)  would  provide  for  automatic 
discovery  of  materials  cited  in  the 
specification  of  an  involved  or  benefit 
disclosure.  The  proposed  rule  would 
place  the  parties  on  a  level  playing  field 
since  the  party  that  relied  on  the 
requested  materials  in  its  disclosure 
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would  ordinarily  have  easier  access  to 
such  materials  than  the  requester  and 
would  be  In  a  better  position  to  ensure 
that  the  requested  material  is  the 
material  cited.  It  would  also  eliminate 
many  routine  discovery  requests  and 
disputes.  The  requirement  would  not  be 
a  requirement  for  a  party  to  create 
materials  or  to  provide  materials  not 
cited.  See  Scott  v.  Gbur,  62  USPQ2d 
1959  (BPAI  2002)  (nonprecedential). 
Any  request  under  proposed  §  41.150(b) 
should  come  early  in  the  proceeding  to 
ensiue  that  the  requesting  party  will 
have  timely  access  to  such  materials. 
Proposed  §  41.150(c)  would  restate 
existing  practice  under  Rule  687 
regarding  additional  testimony. 

Proposed  §41.151  would  continue  the 
practice  under  Rule  671(i)  of  making 
failure  to  comply  with  the  rules  a  basis 
for  challenging  admissibility. 

Proposed  §41.152  would  continue  the 
current  practice  of  using  the  Federal 
Rules  of  Evidence  in  contested  cases. 
Experience  since  this  practice  was 
implemented  in  1984  has  shown  it  to  be 
beneficial  without  being  unduly 
restrictive  for  either  the  parties  or  the 
Board.  Moreover,  the  Federal  Rules  of 
Evidence  embrace  a  well-developed 
body  of  case  law  and  are  familiar  to  the 
courts  charged  with  reviewing  Board 
decisions  in  contested  cases.  Minor 
changes  to  the  rule  have  been  made  to 
conform  the  rule  with  amendments  to 
the  Federal  Rules  of  Evidence  since 
1984.    ' 

No  special  provisions  for  electronic 
records  are  proposed  beyond  the 
provisions  already  in  the  Federal  Rules 
of  Evidence.  See  Fed.  R.  Evid.  1001(3). 
While  electronic  records  appear  to  be  of 
special  concern  because  they  often  may 
be  easily  altered,  the  requirements 
already  present  in  the  Federal  Rules  of 
Evidence  adequately  addressed  this 
concern.  The  Board's  limited  experience 
with  electronic  records  in  interferences 
has  not  suggested  any  imique 
-admissibility  problems  requiring  special 
provisions.  Electronic  records  have  been 
admissible  in  interferences  on  the  same 
basis  as  other  records. 

Proposed  §  41.153  would  restate  the 
practice  imder  Rule  671(d)  of  admitting 
Office  records  that  are  available  to  all 
parties  without  certification.  Cf.  28 
U.S.C.  1744,  which  provides  for  the 
admissibility  of  certified  Office  records. 
Note  that  imder  proposed  §  41.154(a), 
each  Office  record  cited  as  evidence 
would  have  to  be  submitted  as  an 
exhibit,  following  the  practice  of 
Standing  Order  %  14.5.  In  the  case  of 
application  files  and  similar  files,  only 
the  specific  record  cited  should  be 
submitted  as  an  exhibit.  Submitting  the 
entire  file  when  only  discrete  portions 


are  cite<  would  create  a  record- 
manage  nent  problem  for  the  Board  and 
confusi<  >n  about  what  the  fact-finders 
must  CO  isider  in  reaching  a  decision. 
The  Bos  rd  might  expunge  such  filings 
sua  spoi  ite. 

Propo  sed  §  41.154(a)  would  restate 
Rule  671(a),  which  sets  the  form  of 
evidence,  and  would  codify  the  existing 
practice  that  all  evidence  must  be 
submitt  )d  as  an  exhibit.  Proposed 
§  41.15^  (b)  would  restate  Rule  647 
regardii  g  translation  of  foreign  language 
evidenoj.  Proposed  §  41.154(c)  would 
set  fortl  additional  formal  requirements 
for  exhi  >its  consistent  with  current 
practice  under  Standing  Order  ^  14.8.1. 
An  exhi  }it  list  would  be  required  under 
propose  1  §  41.154(d),  following  the 
current  }ractice  imder  Standing  Order 
1114.8.5 

PropG  sed  §  41.155  would  set  forth 
rules  foi  objecting  to  evidence  and 
respond  ing  to  objections.  The  current 
practice  is  to  provide  a  time  for  filing 
motions  to  exclude.  Under  proposed 
§  41.15E  (b)(1),  the  default  time  for 
serving  m  objection  to  evidence  other 
than  tes  imony  would  be  five  business 
days.  Si  ice  evidence  would  have  to  be 
served  I  y  EXPRESS  MAIL®  or 
compari  bly  fast  means,  see  proposed 
§4 1.1  Of  (e)(3),  five  business  days  would 
ordinarj  [y  be  adequate  time  to  object. 

Propo  sed  §  41.155(b)(2)  would  permit 
a  party  1  hat  submitted  evidence  ten 
businesi ;  days  after  service  of  the 
objectio  1  to  cure  any  defect  in  the 
evidenc  j.  (Standing  Order  ^  14.2 
provide ;  two  weeks.)  The  Board  would 
not  ordi  larily  address  an  objection 
unless  t  le  objecting  party  filed  a  motion 
to  exclu  ie  under  §  41.155(c)  because  the 
objectiop  either  might  have  been  cured 
or  migh  prove  unimportant  in  light  of 
subsequ  But  developments.  Proposed 
§41.155  (d)  would  provide  for  a  motion 
in  limin  s  for  a  ruling  on  admissibility, 
foUowii  g  the  practice  of  Standing  Order 
H  13.10.  J.2. 

Unde  35  U.S.C.  23,  the  Director  may 
establisl  i  rules  for  affidavit  and 
deposit  on  testimony.  Under  35  U.S.C. 
24[l],  a  ^arty  in  a  contested  case  may 
apply  fdr  a  subpoena  to  compel 
testimoi  ly  in  the  United  States,  but  only 
for  testi|nony  to  be  used  in  the  contested 
case.  Proposed  §4 1.1 56(a)  would 
require  ^e  party  seeking  a  subpoena  to 
first  obtkin  authorization  fit>m  the 
Board;  otherwise  the  compelled 
evidence  would  not  be  used  in  the 
contested  case.  Proposed  §41. 156(b) 
would  impose  additional  requirements 
on  a  paity  seeking  testimony  or 
produc^on  outside  the  United  States 
becausel  the  use  of  foreign  testimony 
generally  increases  the  cost  and 
comple:  dty  of  the  proceeding  for  both 


the  parties  and  the  Board.  The  Board 
would  give  weight  to  foreign  deposition 
testimony  to  the  extent  warranted  in 
view  of  all  the  circumstances,  including 
the  laws  of  the  foreign  country 
governing  the  testimony.  Little,  if  any, 
weight  might  be  given  to  deposition 
testimony  taken  in  a  foreign  country 
imless  the  party  taking  the  testimony 
proved,  as  a  matter  of  fact,  that 
knowingly  giving  false  testimony  in  that 
country  in  connection  with  a  Board 
proceeding  is  punishable  under  the  laws 
of  that  country  and  that  the  punishment 
in  that  country  for  such  false  testimony 
is  comparable  to  or  greater  than  the 
punishment  for  perjxuy  committed  in 
the  United  States.  Proposed  §41. 156(c) 
would  advise  that  the  Board  may  rely  on 
official  notice  and  hearsay  to  determine 
the  scope  and  effect  of  foreign  law. 

Proposed  §41.157  would  restate 
existing  practice  regarding  the  taking  of 
testimony.  The  time  period  for  cross- 
examination  set  in  proposed 
§  41.157(c)(2)  would  follow  the  current 
practice  under  Standing  Order  1 14.3 
and  would  set  a  norm  for  the  conference 
held  under  proposed  §41. 157(c)(1).  A 
party  seeking  to  push  the  deposition 
outside  this  period  would  have  to  be 
prepared  to  show  good  cause.  Proposed 
§  41.157(c)(3)  would  clarify  the  practice 
of  providing  documents  in  advance  by 
limiting  the  practice  to  direct  testimony. 
Since  direct  testimony  is  generally  in 
the  form  of  a  declaration,  the 
circumstance  in  which  proposed 
§  41.157(c)(3)  would  apply  should  rarely 
occur  apart  from  compelled  testimony. 

Proposed  §41,157(d)  would  codify 
the  existing  requirement  for  a 
conference  before  a  deposition  with  an 
interpreter.  Board  experience  suggests 
that  the  complexity  of  foreign  language 
depositions  can  be  so  great  that  in  many 
cases  the  resulting  testimony  is  not  very 
useful  to  the  fact-finder.  To  avoid  a 
waste  of  resources  in  the  production  of 
an  unhelpful  record,  the  Board  must 
approve  of  the  deposition  format  in 
advance  and  may  require  that  the 
testimony  occur  before  the  Board. 
Occasionally  other  testimony  that 
particularly  touches  on  the  credibility  of 
the  witness,  such  as  testimony  about 
best  mode,  derivation,  or  inequitable 
conduct,  will  also  be  required  to  be 
taken  before  the  Board  so  the  Board  may 
directly  observe  the  demeanor  of  the 
witness. 

Proposed  §  41.157(e)  would  depart 
from  the  oirrent  rules  in  adopting 
"officer",  the  term  used  in  35  U.S.C.  23, 
to  refer  to  the  person  qualified  to 
administer  testimony. 

The  certification  of  proposed 
§41.157(e)(6)(vi)  would  substantially 
adopt  the  standard  of  Rule  674  for 
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disqualiiying  an  officer  from 
administering  a  deposition.  The  use  of 
financial  interest  as  a  disqualification, 
however,  would  be  broader  than  the 
employment  interest  currently  barred. 
Payment  for  ordinary  services  rendered 
in  the  ordinary  course  of  administering 
the  deposition  and  preparing  the 
transcript  would  not  be  a  disqualifying 
financi^  interest.  An  interest 
acknowledged  by  the  parties  on  the 
record  without  objection  would  not  be 
a  disqualifying  interest. 

Proposed  §  41.157(e)(7)  would  require 
the  proponent  of  the  testimony  to  file 
the  transcript  of  the  testimony.  If  the 
original  proponent  of  the  testimony 
declined  to  file  the  transcript  (for 
instance,  because  that  party  no  longer 
intended  to  rely  on  the  testimony),. but 
another  party  wished  to  rely  on  the 
testimony,  that  party  becomes  the 
proponent  and  could  file  the  transcript 
as  its  own  exhibit. 

Proposed  §  41.157(f)  would  codify  the 
existing  practice  of  requiring  the 
proponent  of  testimony  to  pay  the 
reasonable  costs  associated  with  making 
the  witness  available  for  cross 
examination,  including  the  costs  of  the 
reporter  and  transcript. 

Proposed  §41.158  would  codify  the 
practice  under  Standing  Order  HH  14.9 
and  14.10  regarding  expert  testimony 
and  scientific  tests  and  data.  Opinions 
expressed  without  disclosing  the 
underlying  facts  or  data  may  be  given 
little,  if  any,  weight.  Rohm  &■  Haas  Co. 
V.  Brotech  Corp.,  127  F.3d  1089, 1092, 
44  USPQ2d  1459,  1462  (Fed.  Cir.  1997). 
United  States  patent  law  is  not  an 
appropriate  topic  for  expert  testimony 
before  the  Board. 

Proposed  subpart  E  would  provide 
rules  specific  to  patent  interferences. 
Proposed  §41. 200(a)  would  specifically 
identify  patent  interferences  as 
contested  cases  subject  to  the  rules  in 
proposed  subpart  D. 

Proposed  §41. 200(b)  would  continue 
the  practice  under  Rule  633(a)  of 
looking  at  the  applicant's  specification 
to  determine  the  meaning  of  a  copied 
claim,  not  the  specification  from  which 
the  claim  was  copied.  See  Rowe  v.  Dror, 
112  F.3d  473,  479,  42  USPQ2d  1550, 
1554  (Fed.  Cir.  1997)  (explaining  the 
change  in  practice).  Claims  in 
interferences  are  not  to  be  treated  any 
differently  than  any  other  claim  before 
the  Office.  In  this  regard,  the  proposed 
rule  would  also  clarify  that  claims  are 
given  thefr  broadest  reasonable 
interpretation  in  light  of  the  associated 
specification.  In  re  Van  Geuns,  988  F.2d 
1181, 1185,  26  USPQ2d  1057,  1059 
(Fed.  Cfr.  1993)  (application  claim  in 
interference);  In  re  Zletz,  893  F.2d  319, 
321, 13  USPQ2d  1320, 1322  (Fed.  Cir. 


1989)  (application  claim  after 
interference);  In  re  Etter,  756  F.2d  852, 
858-59,  225  USPQ  1,  5-6  (Fed.  Or. 
1985)  (en  banc)  (patent  claim  in 
reexamination).  The  coiul  in  Etter  noted 
that  a  patentee  in  reexamination  can 
amend  its  claim,  while  a  patentee  in 
litigation  ordinarily  may  not.  A  patentee 
in  an  interference  can  contingently 
narrow  its  claim  by  fifing  a  reissue 
application.  35  U.S.C  251;  Rule  633(h) 
and  (i);  proposed  §  41.121(a)(2).  Indeed, 
a  patentee  may  face  an  estoppel  if  it 
does  not  seek  to  amend  its  claim  when 
necessary.  Rule  658(c);  proposed 
§  41.127(a)(1). 

Proposed  §  41.200(c)  would  set  forth 
the  policy  now  found  in  Rule  610(c) 
setting  two  years  as  the  maximum 
normal  pendency  for  patent 
interferences.  New  procedures  adopted 
since  October  1998  have  permitted  the 
Board  to  meet  or  exceed  Uiis  goal  in 
most  interferences  declared  since  that 
time.  The  cooperation  of  the  parties  has 
been  a  critical  factor  in  this  success.  The 
proposed  rules  woiJd  build  on  this 
success  by  codifying  procedures  that 
have  facilitated  efficiency,  removing 
procedures  that  delayed  proceedings, 
and  creating  new  opportimities  for 
improvement. 

Proposed  §41.201  would  set  forth 
definitions  specific  to  patent 
interferences.  The  phrase  "accorded 
benefit"  would  be  defined  as  an  act  by 
the  Board  with  regard  to  priority. 
Specifically,  it  would  be  the  Board's 
recognition  of  an  application  as 
providing  a  proper  constructive 
reduction  to  practice  for  a  party.  This 
recognition  would  create  a  presumption 
that  is  important  for  setting  the  burdens 
for  proving  priority.  "Accorded  benefit" 
in  this  proposed  subpart  would  be  a 
term  of  art  limited  to  priority 
determinations  under  35  U.S.C.  102(g). 
In  this  regard  accorded  benefit  should 
be  understood  to  be  distinct  from 
benefit  under  35  U.S.C.  119, 120, 121, 
or  365(a),  which  impose  additional 
requirements  not  directly  relevant  to  a 
priority  determination  under  section 
102(g). 

A  definition  would  be  set  forth  for  the 
phrase  "constructive  reduction  to 
practice"  because  this  phrase  would  be 
used  in  the  proposed  rules  instead  of 
"earliest  effective  filing  date"  to  explain 
more  precisely  how  benefit  would  be 
accorded  for  the  piupose  of  determining 
priority.  "Earliest  effective  filing  date" 
has  proved  confusing  because  the  same 
term  is  used  to  discuss  compliance  with 
the  disclosure  requirements  of  35  U.S.C. 
119,  120,  121,  and  365.  Compliance 
with  these  statutes  is  important  when 
considering  most  questions  of 
patentability,  but  the  question  of  benefit 


for  priority  under  35  U.S.C.  102(g)  is 
narrower  than  full  compliance  with  the 
disclosure  statutes.  Sections  119, 120, 
121,  and  365  focus  on  whether  the  full 
scope  of  a  claim  is  adequately  disclosed, 
while  an  interference  is  focused  on 
whether  at  least  one  embodiment 
anticipates  the  interfering  subject  matter 
as  defined  in  a  count. 

The  phrase  "constructive  reduction  to 
practice"  would  focus  consideration  on 
the  value  of  a  disclosure  as  a  potentially 
anticipating  reference  under  section 
102(g).  Only  a  single  enabled 
embodiment  is  necessary  for 
anticipation  of  the  count.  Note  that 
abandonment  of  an  application  without 
a  co-pending  (section  120  and  121)  or 
timely  filed  (sections  119  and  365) 
successor  application  can  render  an 
otherwise  anticipating  disclosure  imder 
section  102(g)  "inoperative  for  any 
purpose,  save  as  evidence  of 
conception."  In  re  Costello,  717  F.2d 
1346. 1350,  219  USPQ  389,  391  (Fed.      - 
Cfr.  1983).  The  phrase  "earliest 
constructive  reduction  to  practice" 
would  reflect  this  requirement  for 
continuity  in  the  disclosure  of  the 
anticipating  embodiment  imder  section 
102(g). 

The  term  "coiuit"  would  be  redefined 
to  emphasize  the  relationship  of  the 
count  to  admissible  proofs  of  priority 
under  section  102(g).  Eaton  v.  Evans, 
204  F.3d  1094,  1097.  53  USPQ2d  1696, 
1698  (Fed.  Cfr.  2000)  (priority  cannot  be 
established  with  a  reduction  to  practice 
outside  the  count).  There  has  been  a 
theoretical  debate  in  the  interference  bar 
about  whether  a  count  is  necessary. 
Opponents  hold  that  a  count  is  an 
artificial  construct  that  imposes 
significant  administrative  costs.  It  is 
true  that  the  use  of  a  count  is  the 
principal  reason  why  interferences 
almost  always  proceed  in  two  phases:  a 
first  phase  to  examine  issues  related  to 
the  scope  of  the  count  and  a  second 
phase  to  determine  priority  for  the 
count.  Moreover,  use  of  a  count  might 
in  some  cases  obscure  the  relationship 
between  the  priority  proofs  and  the 
patentability  of  claims  said  to 
correspond  to  the  count.  Proponents, 
however,  note  that  addressing  the 
separate  impatentability  of  claims 
without  the  benefit  of  a  count  to  focus 
the  analysis  also  imposes  extensive 
costs  and  uncertainties. 

While  a  count  may  be  theoretically 
unnecessary,  experience  with  the 
current  rules  suggests  that  a  count  is 
desirable.  The  costs  associated  with  the . 
count  are  outweighed  by  the  advantages 
flowing  from  having  a  single  description 
of  the  interfering  subject  matter  both  for 
the  purpose  of  determining  priority  and, 
perhaps  more  importantly,  for  the 
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purpose  of  claim  correspondence.  The 
Federal  Circuit  recently  reached  a 
similar  conclusion  regarding  the  use  of 
a  count  in  the  context  of  interfering 
patents  in  35  U.S.C.  291  proceedings. 
Slip-Track  Sys.  v.  Metal-Lite.  Inc..  304 
F.Sd  1256, 1284,  64  USPQ2d  1423. 1428 
(Fed.  Cir.  2002]  (requiring  the  use  of  a 
count).  Note  that  the  requirement  that 
coimts  be  separately  patentable 
preserves  the  current  practice  of  having 
genus  and  species  counts  in  appropriate 
cases,  e.g.,  Hester  v.  Allgeier,  687  F.2d 
464,  215  USPQ481  (CCPA  1982) 
because  a  genericlnvention  and  a 
specific  invention  are  often  patentably 
distinct. 

The  definition  of  "involved  claim" 
would  be  based  on  a  similar  definition 
in  Rule  601(f).  This  definition  would  be 
consistent  with  the  definition  of 
"involved"  for  contested  cases  in 
proposed  §  41.100  because  only  claims 
that  correspond  to  the  count  are  at  risk 
in  an  interference,  except  to  the  extent 
a  question  is  raised  as  to  whether  a 
claim  that  does  not  correspond  should.. 
'  The  definition  of  "senior  party" 
yroidd  depart  bom  the  current 
definition  in  Rule  601  (m)  by  focusing  on 
the  earliest  constructive  reduction  to 
practice  to  determine  which  party,  if 
any,  is  senior.  Identification  of  the 
senior  party  is  important  because  a 
presumption  of  priority  attaches  to  the 
senior  party  under  proposed       i 
§  41.207(a)(1). 

The  phrase  "threshold  issue"  would 
be  defined  to  include  three  specific 
issues  that  affect  the  standing  of  a  party 
to  participate  in  an  interference.  All 
three  are  of  particular  interest  to  the 
Board  because  they  have  been  subject  to 
abuse  by  parties  using  interferences  as 
a  type  of  opposition  proceeding.  An 
adverse  decision  on  these  issues  with 
respect  to  all  of  a  party's  claims  woidd 
ordinarily  end  the  interference.  The  list 
would  be  open-ended  and  thus  admit 
the  possibiUty  that  another  issue  might 
qualify  as  a  threshold  issue  on  the 
particular  facts  of  a  specific  case.  Note 
that  these  threshold  issues  would  exist 
in  addition  to  the  possibility  that  a 
junior  party  has  failed  to  allege  a  prima 
facie  sufficient  case  of  priority.  See 
proposed  §§  41.202(d)  and  41.204(a). 

llie  first  identified  threshold  issue 
woidd  be  no  interference-in-fact. 
Without  an  interference-in-fact,  there 
would  be  no  reason  to  place  either 
party's  claim  in  jeopardy  in  the  contract 
of  an  interference  proceeding. 

The  other  two  specifically  identified 
issues,  the  bar  under  35  U.S.C.  135(b) 
and  lack  of  Mrritten  description  under  35 
U.S.C  112(1],  would  be  directed  to  the 
pieventioh  of  spuriously  provoked  - 
inferfarances  and  would  consequently 


be  limite  d  to  motions  from  a  party  with 
a  patent  >r  published  application 
against  a  party  with  an  involved 
applicatisn.  Note  that  the  section  135(b) 
bar  and  Ifack  of  written  description 
address  complementary  problems: 
Under  section  135(b)  a  claim  may  be 
supported  but  untimely,  while  a  claim 
lacking  written  description  may  be 
timely  h\  it  is  unsupported.  For  the 
purposes  of  the  proposed  rule, 
provocat  on  of  an  interference  would  be 
inferred  from  the  circumstances,  such  as 
entry  of  t  claim  after  publication  of  the 
movant'i  application  or  issuance  of  the 
movant's  patent.  It  would  not  require 
any  detei  mination  that  the  opponent 
had  an  ultent  to  provoke  the 
interferetice. 

Proposed  §41. 202(a)  would  restate 
the  requirements  of  Rules  604,  607,  and 
608  for  a  jplicants  provoking  an 
interfere]  ice.  A  showing  of  priority  need 
not  antic  ipate  all  possible  bases  for 
opposing  the  showing.  For  instance, 
when  the  applicant's  earliest 
constructive  reduction  to  practice  of  the 
interferii^g  subject  matter  occurred 
before  th^  apparent  earliest  constructive 
reductiom  to  practice  of  a  targeted 
patent,  it  would  typically  suffice  for  the 
applicant  to  show  precisely  where  its 
earliest  (instructive  reduction  to 
practice  was  disclosed. 

Propo^d  §  41.202(a)(5)  would 
continue)  the  practice  under  Rule  633(a) 
of  looking  at  the  applicant's 
specifica  ion  to  determine  the  meaning 
of  a  copi  id  claim,  not  the  specification 
from  wh  ch  the  claim  was  copied.  See 
Rowe  v.   ?ror.  112  F.3d  473,  479,  42 
USPQ2d  1550, 1554  (Fed.  Cir.  1997) 
(explain:  ag  the  change  in  practice).  It 
would  alBo  set  forth  a  mechanism  for 
weeding  out  frivolous  attempts  to 
provoke  m  interference.  A  protester 
under  Ri  le  291  hoping  to  prompt  an 
examine]  to  propose  an  interference 
could  im  prove  its  chances  of  success  by 
satisfyin  ,  the  requirements  of  proposed 
§41.202  0(l)-(a)(4)  in  its  protest. 

Propo!  ed  §  41.202(c)  woidd  restate 
the  praci  ice  under  Rule  605  of  requiring 
an  appli(  :ant  to  add  a  claim  to  provoke 
an  interf  trence.  This  requirement  is  an 
effective  and  sometimes  necessary 
method  lor  determining  whether  an 
interference  actually  exists  between  two 
parties.  Ih  re  Ogiue,  517  F.2d  1382, 
1390, 186  USPQ  227,  235  (CCPA  1975). 
The  requ  irement  may  be  used  to  obtain 
a  clearer  definition  of  the  interfering 
subject  0  latter  or  to  establish  whether 
the  applicant  will  pursue  claims  to  the 
interfeiri^g  subject  matter.  While  an 
applicant  must  add  the  claim  or  forfeit 
the  subj<  ct  matter  of  the  claim,  the 
applican :  may  contest  the  requirement 
and  the  <  xaminer  may  withdraw  the 


requirement.  Where  the  requirement  is 
based  on  a  patent  or  a  published 
application,  the  examiner  should  note 
the  patent  or  application  in  making  the 
requirement.  In  challenging  the 
requirement,  the  applicant  may  point  to 
another  claim  in  the  application  that 
already  claims  the  subject  matter  of  the 
required  claim.  The  applicant  may  also 
propose  an  alternative  claim  with  an 
explanation  of  why  the  alternative  claim 
would  be  better  for  the  piupose  of 
determining  the  interference.  A 
common  reason  for  proposing  an 
alternative  claim  is  that  the  applicant 
believes  the  required  claim  to  be 
impatentable  at  least  to  the  applicant. 

Proposed  §  41.202(d)  would  set  forth 
the  basis  for  a  siunmary  proceeding 
when  an  applicant  does  not  appear  to  be 
able  to  show  it  would  prevail  on 
priority.  Proposed  §41. 202(d)(1)  would 
restate  Rule  608,  but  would  eliminate 
the  distinction  between  Rule  608(a)  and 
Rule  608(b).  The  reqiiirement  could  be 
made  under  35  U.S.C.  132  even  when  a 
rejection  is  not  available.  Failure  to 
comply,  with  the  requirement  would 
result  in  abandonment  of  the 
application  imder  35  U.S.C.  133. 
Proposed  §  41.202(d)(2)  would  restate 
Rule  617  by  providing  a  basis  for  a 
summary  proceeding  on  priority  when 
the  applicant  fiails  to  make  a  sufficient 
showing  of  priority.  To  be  sufficient, 
under  proposed  §  41.202(e),  the  showing 
would  by  itself,  if  unrebutted,  have  to 
warrant  a  determination  of  priority. 

Proposed  §  41.203(a)  woidd  state  the 
standard  for  declaring  a  patent 
interference.  The  Director  uses  a  two- 
way  unpatentability  test  to  determine 
whether  claimed  inventions  interfere 
because,  while  a  one-way  test  is  only 
sufficient  for  rejecting  a  claim  \mder  35 
U.S.C.  102(g),  a  two-way  test  is 
necessary  to  ensure  that  the  claims  of 
both  parties  are  directed  to  the  same 
invention. 

The  case  law  provides  that  there  is  no 
interference-in-lact  when  there  is 
pat^itable  distinctness  between  the 
claims  of  the  parties  (e.g..  Case  v.  CPC 
Int'l.  Inc.,  730  F.2d  745,  221  USPQ  196 
(Fed.  Cir.1984);  Aelonyv.  Ami,  547  F.2d 
566, 192  USPQ  486  (CCPA  1977);  Mte 
V.  Ehrenreich,  537  F.2d  539, 190  USPQ 
413  (CCPA  1976)).  Consequently,  to 
declare  an  interference,  the  Director 
requires  patentable  indistinctness 
between  the  claimed  subject  matter  of 
the  parties.  Eli  Lilly  Gr  Co.  v.  Bd.  of 
Regents  of  Univ.  of  Washington.  334 
F.3d  1284.  67  USPQ2d  1161  (Fed.  Cir. 
2003).  In  practice  this  means  that  a 
claim  of  A  and  a  claim  of  B  interfere  if 
the  subject  matter  of  A's  claim  would, 
if  treated  as  prior  art,  have  anticipated 
or  rendered  obvious  (alone  or  in 
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combination  with  prior  art)  the  subject 
matter  of  B's  claim,  and  vice  versa.  This 
standard  has  recently  come  to  be  known 
as  the  "two-way"  test  because  it 
concisely  summarizes  the  analysis.  If 
this  test  is  not  effectively  satisfied  there 
~  is  no  interference-in-fact,  i.e.,  no 
priority  question  to  be  resolved, 
although  there  may  be  other  applicable 
rejections. 

Proposed  §41. 203(b)  would 
specifically  delegate  this  discretion  to 
an  administrative  patent  judge. 
Proposed  §  41.203(c)  would  similarly 
authorize  an  administrative  patent  judge 
to  redeclare  the  interfwence  sua  sponte 
or  in  response  to  a  decision  on  motions. 
An  administrative  patent  judge  could 
redeclare  an  interference  sua  sponte,  for 
instance,  when  another  interfering 
patent  or  application  came  to  light.  An 
interference  is  often  redeclared  after  a 
motion  is  decided,  particularly  when 
there  are  changes  in  the  scope  of  the 
count,  in  the  order  of  the  parties,  or  in 
the  claims  that  would  be  affected  by  the 
judgment  as  the  result  of  the  decision. 
Proposed  §  41.203(d)  would  depart 
from  current  practice  regarding  adding 
files  or  declaring  additional 
interferences.  Rules  633(d),  (e),  and  (h) 
treat  the  addition  of  a  party's 
application  or  patent,  or  the  declaration 
of  an  additional  interference  involving 
the  parties,  as  substantive  motions, 
while  Rule  642  treats  the  addition  of 
other  patents  or  applications  to  the 
interference  as  an  action  more  akin  to 
the  original  declaration.  The  proposed 
rule  would  eliminate  this  difference  in 
treatment  and  permit  a  suggestion,  like 
an  applicant's  request  for  an 
interference,  to  have  an  administrative 
patent  judge  exercise  discretion  to 
declare  a  new  interference  or  to 
redeclare  the  existing  interference  to 
accommodate  such  files.  The  net  effect 
of  these  changes  would  be  to  unify  the 
treatment  and  legal  effect  of  declaring 
and  redeclaring  interferences. 

Proposed  §  41.204  would  define 
notices  of  requested  relief  in 
interferences.  Proposed  §  41.204(a) 
would  greatly  simplify  the  formal 
requirements  for  the  principal  notice  on 
priority,  the  preliminary  statement 
(which  is  renamed  a  "priority 
statement").  It  would  not  specify  the 
information  that  needs  to  be  filed  with 
a  priority  statement.  Instead,  the  rule 
would  require  each  party  to  state  with 
particularity  the  facts  on  which  it 
intends  to  rely.  The  requirement  for 
filing  documentary  support  would 
reflect  the  current  practice  imder  Rule 
623(c)  of  filing  first  drawings  and 
written  descriptions.  The  requirement 
would  be  limited  to  documents  under 
the  control  of  a  party  because  those 


dociunents  are  more  susceptible  to 
alteration  in  light  of  subsequent 
developments  in  the  interference. 
Derivation  would  not  be  treated 
separately  in  the  proposed  rule  since  it 
is  a  type  of  attack  on  priority. 

Proposed  §  41.204(b)  would  codify  the 
existing  practice  of  requiring  a  list  of 
motions,  but  imder  the  proposed  rule  a 
party  would  ordinarily  be  limited  to 
filing  substantive  motions  consistent 
with  its  notice  of  requested  relief.  No 
default  times  would  be  set  for 
statements  in  proposed  §  41.204(c) 
because  the  time  for  filing  such 
statements  would  be  contingent  on  too 
many  other  variables  to  make  default 
times  useful.  Generally,  such  statements 
would  be  required  early  in  the 
interference  because  there  would  be 
very  little  discovery  permitted  so  most 
motions  will  be  based  on  information 
imder  the  party's  control.  Subsequent 
developments  in  the  proceeding,  such 
as  a  change  in  the  count,  might  justify 
corrections  to  a  statement. 

Proposed  §41.205  would  restate 
practice  under  Rule  666  regarding  the 
filing  of  settlement  agreements  and 
would  implement  the-requirements  of 
35  U.S.C.  135(c). 

Proposed  §  41.206  would  revise 
practice  under  Rule  602(a)  to  use  the 
"commonly  owned"  test  discussed  in 
Barton,  162  F.3d  at  1144,  49  USPQ2d  at 
1132.  Common  ownership  in  a 
contested  case  is  a  concern  because  it 
can  lead  to  manipulation  of  the  process. 
The  proposed  rule  would  be  stated 
permissively  because  not  all  cases  of 
overlapping  ownership  would  be  cause 
for  concern.  The  cases  of  principal 
concern  involve  a  real  party-in-interest 
with  the  ability  to  control  the  conduct 
of  more  than  one  party. 

Proposed  §  41.207(a)(1)  would  adopt 
the  presumption  regarding  order  of 
invention  from  Rule  657(a).  The 
presumption  is  based  on  the  date  of  the 
earliest  constructive  reduction  to 
practice  and  permits  a  different  senior 
party  for  each  count.  Proposed 
§  41.207(a)(2)  would  adopt  the 
evidentiary  standards  for  proving 
priority  stated  in  Rule  657(b)  and  (c), 
but  would  restate  the  standard  of  Rule 
657(c)  in  terms  of  the  date  of  the  earliest 
constructive  reduction  to  practice.  The 
proposed  rule  would  also  add 
publication  under  35  U.S.C.  122(b)  as  a 
reason  for  requiring  proof  of  priority 
imder  a  clear  and  convincing  evidence 
standard. 

Proposed  §  41.207(b)  would  clarify 
claim  correspondence  practice  and 
explicitly  state  the  effect  of  claim 
correspondence.  Proposed  §  41.207(b)(1) 
would  reflect  the  practice  under  In  re 
Van  Geims,  988  F.2d  1181, 1184,  26 


USPQ2d  1057,  1059  (Fed.  Cir.  1993),  for 
grounds  of  unpatentability  other  than 
priority,  under  which  patentability  must 
be  determined  for  claims,  not  counts. 
The  Board  could  rely,  however,  on 
claim  grouping  that  is  explicit  in  the 
arguments  of  the  parties,  see  e.g..  In  re 
Roemer,  258  F.3d  1303, 1307,  59 
USPQ2d  1527, 1529  (Fed.  Cir.  2001) 
(notii^  party  concession  to  have  claims 
stand  or  fall  according  to 
correspondence),  or  implicit  from  a 
logical  relationship  of  the  claims  (e.g., 
lack  of  written  support  for  a  limitation 
in  a  claim  might  also  affect  its 
dependent  claims). 

Under  proposed  §  41.207(b)(2),  a 
claim  would  correspond  to  the  count  if 
the  subject  matter  of  the  claim  would 
have  been  anticipated  by  or  obvious 
(alone  or  in  combination  with  prior  art) 
in  view  of  the  subject  matter  of  the 
count.  The  Director  proposes  to  use  a 
one-way  test  for  claim  correspondence 
because  correspondence  is  a  provisional 
rejection  based  on  35  U.S.C.  102(g).  The 
count  defines  the  scope  of  admissible 
proofe  for  proving  priority  and  thus,  in 
theory,  defines  a  single  inventive 
concept  based  on  the  claims  of  the 
parties.  An  adverse  determination  of 
priority  for  the  invention  of  the  count 
would  be  the  basis  for  the  rejection 
under  section  102(g)  or  section  103. 

The  claims  that  correspond  to  the 
count  are  the  "claims  involved"  in  the 
interference  as  that  phrase  is  used  in  35 
U.S.C.  135(a).  Claim  correspondence 
identifies  the  parties'  claims  that  are  at 
risk  in  the  event  of  an  adverse  judgment 
on  priority  such  that  they  will  be  finally 
refused  (involved  application  daims)  or 
cancelled  (involved  patent  claims)  by 
virtue  of  the  judgment  as  required  under 
section  135(a).  If  a  party  loses  on 
priority  with  respect  to  the  subject 
matter  of  a  count,  the  party  would  not 
be  entitled  to  a  claim  ihat  is  anticipated 
by  (section  102(g))  or  obvious  in  view  of 
(section  103)  the  subject  matter  of  the 
lost  count.  Since  correspondence  is 
effectively  a  provisional  rejection  under 
section  102(g),  only  a  one-way  test  is 
required  to  determine  which  claims 
would  be  at  risk  (e.g..  In  re  Saunders. 
219  F.2d  455, 104  USPQ  394  (CCPA 
1955)  (generic  claim  unpatentable  in 
view  of  lost  count  to  species)). 

The  current  rules  use  both  count- 
based  and  claim-based  correspondence. 
Compare  Rules  603,  606,  and 
637(c)(2)(ii)  (count  based)  with  Rules 
637(c)(3)(ii)  and  (c)(4)(ii)  (claim  based). 
The  principal  virtue  of  claim-based 
correspondence  is  that  it  clearly  reflects 
the  implicit  rejection  of  the 
corresponding  claim  based  on  35  U.S.C. 
102(g).  A  rejection  based  on  §  102(g) 
must  look  to  the  invention  of  another. 
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Ordinarily  in  proceedings  before  the 
Office,  a  determination  of  the  invention 
must  be  based  on  what  is  claimed.  35 
U.S.C.  112(2].  A  claim  is  not  a 
prerequisite  for  a  rejection  under  section 
102(g),  however  [e.g.,  Apotex  USA,  Inc. 
V.  Merck  &  Co.,  Inc.,  254  F.3d  1031,  59 
USPQ2d  1139  (Fed.  Cir.  2001)  (prior 
invention  of  another  not  based  on  a 
claim)).  It  has  long  been  the  practice  to 
determine  priority  in  an  interference 
based  on  a  count,  which  might  not  even 
be  fiilly  supported  by  the  disclosure  of 
either  party,  Aelonyv.  Ami,  although 
other  patentability  determinations  must 
be  based  on  claims,  In  re  Van  Geuns, 
988  F.2d  1181,  26  USPQ2d  1057HFed. 
Cir.  1993).  The  count  is  understood  be 
the  common  inventive  concept  of  the 
parties. 

Both  claim-based  and  count-based 
correspondence  rest  on  the  assumptions 
that  the  claim  or  count  on  which 
correspondence  is  based  defines  a  single 
inventive  concept  and  that  any 
obviousness  relationship  between  the 
proof  of  priority  and  a  corresponding 
claim  is  not  too  attenuated.  Either  of 
these  problems  can  be  addressed  by 
filing  an  appropriate  motion  regardless 
of  the  basis  on  which  correspondence  is 
determined. 

In  cases  where  the  count  is  closely 
based  on  actual  claims  and  where  the 
number  of  claims  is  small,  there  is 
generally  very  little  practical  difference 
between  claim-based  and  count-based 
correspondence.  In  cases  involving  very 
large  nimibers  of  claims,  however, 
claim-based  correspondence  places  a 
huge  burden  on  a  party  seeking  to  Have 
a  claim  designated  as  not  corresponding 
because  a  comparison  must  be  made 
with  every  single  corresponding  claim. 
Count-based  correspondence  would 
make  analysis  of  claim  correspondence 
easier  by  providing  a  single  point  of 
reference — ^the  count — for  determining 
correspondence.  Moreover,  by  basing 
cortespondence  exclusively  on  the 
coimt,  the  proposed  rule  would  make 
the  basis  for  claim  correspondence 
consistent  with  the  basis  for  the  priority 
determination. 

The  presumption  in  proposed 
§  41.207(c)  woidd  restate  the 
presimiption  in  Rule  637(a)  that  prior 
art  cited  against  an  opponent,is 
presumed  to  apply  against  the  movant's 
claims.  Note  that  the  proposed  rule 
would  clarify  the  ciurent  practice  by  not 
triggering  the  presumption  unless  the 
motion  is  granted  with  respect  to  an 
opponent's  claim.  Althou^  the 
proposed  rule  would  omit  the  reference 
to  priority  statements,  a  party  could  not 
rely  on  its  notice  of  requested  relief  as 
evidence,  see  proposed  §41. 120(b),  so 


the  rep  ^tition  in  this  section  would  not 
be  nec(  ssary. 

The  presumption  of  abandonment 
after  oile  year  in  proposed  §  41.207(d) 
woidd  pe  new.  It  is  modeled  after  the 
one-yeir  statutory  bars  (e.g.,  35  U.S.C. 
102(b).  102(d).  and  135(b))  and  other 
incentives  for  promf)t  filing  [e.g.,  35 
U.S.C.  ill9(a)  and  273(b)(1)).  The 
presumption  is  intended  to  encourage 
prompj  filing  of  patent  applications  and 
to  helpi  parties  facing  the  issue  by 
simplimng  the  analysis  of  an  apparent 
abandcmment,  suppression,  or 
concealment.  An  invention,  though 
completed,  is  deemed  abandoned, 
suppressed,  or  concealed  if,  within  a 
reasonable  time  after  completion,  no 
steps  are  taken  to  make  the  invention 
publicly  known.  For  example,  failure  to 
file  a  patent  application,  to  describe  the 
invention  in  a  publicly  disseminated 
document,  or  to  use  the  invention 
publicly,  has  been  held  to  constitute 
abandc  nment,  suppression,  or 
concea  ment.  Correge  v.  Murphy,  705 
F.2d  i;  26, 1330,  217  USPQ  753,  756 
(Fed.  C  ir.  1983).  The  case  law  does  not 
give  de  finitive  guidance  on  when 
abandc  nment,  suppression,  or 
concea  ment  has  occurred.  This 
imcert)  inty  makes  it  harder  to 
detenu  ine  what  evidence  to  present  in 
order  i  >  show  an  abandonment, 
suppre  ision  or  concealment;  and  to 
determ  ne  in  close  cases  whether 
abandc  nment,  suppression,  or 
concea  ment  has  occurred.  Although 
this  pn  isumption  is  designed  to 
encour  ige  prompt  filing,  it  does  not 
exclud  5  rebuttal  proofs  of  continuing 
activity  other  than  filing,  such  as  those 
listed  in  the  Correge  decision. 

Prop  jsed  §  41.208(a)  would  focus 
substai  itive  motions  on  the  core 
questic  ns  of  priority. 

Proposed  §41. 208(b)  would  place  the 
burden  of  proof  on  the  movant  and 
would  jrovide  guidance  on  how  to 
satisfy  he  biu-den  of  going  forward. 

Prop|)sed  §  41.208(c)  would  set  forth 
some  guidance  to  parties  about  specific 
motions,  but  would  not  attempt  to  list 
all  possible  substantive  requirements  for 
each  niotion.  nor  would  it  exhaustively 
list  all  possible  kinds  of  motions.  In 
practi(X,  interference  practice  has    . 
proved  too  varied  to  permit  an 
exhaua  Live  list.  The  specific 
require  ments  of  the  analogous  Rule  637 
have  p:  oved  both  over-inclusive,  see 
Chief  >  dmin.  Pat.  J.,  "Interference 
Practic  3 — Interference  Rules  Which 
Requir »  a  Party  to  'Show  the 
Patentability'  of  a  Claim",  1217  Official 
Gaz.  \t  (USPTO  1998)  (limiting  the 
scope  ( f  showings),  and  under- 
inclusi  /e,  see  Hillman  v.  Shyamala,  55 
USPQ;  d  1220, 1221  (BPAI  2000) 


(holding  the  required  showings  to  be 
insufficient).  Ultimately,  the  movant 
would  have  to  justify  the  relief  sought 
substantively,  which  means  compliance 
with  statutes,  rules,  and  case  law  that 
could  never  be  fully  repMcated  in  a  rule 
governing  the  content  of  motions. 

Substantive  motions  in  an 
interference  essentially  ask  three 
questions.  First,  should  the  proceeding 
reach  the  question  of  priority  at  all? 
Second,  what  is  the  scope  of  the  proofs 
necessary  and  proper  for  proving 
priority  and  what  claims  must  be 
cancelled  in  the  event  of  an  adverse 
judgment?  Third,  which  party  will  lose 
the  determination  of  priority?  While 
final  judgment  is  possible  on  a  wide 
array  of  issues,  the  fundamental  purpose 
of  an  interference  is  to  determine 
priority.  Consequentfy,  substantive 
motions  without  some  nexus  to  an 
ultimate  question  of  priority  would  not 
ordinarily  be  considered.  For  example, 
a  motion  that  a  claim  is  impatentable 
might  be  dismissed  if  it  does  not  affect 
a  party's  standing,  the  scope  of  the 
count,  or  the  accorded  benefit. 

The  first  question  implicates  the  three 
"threshold  issues"  that  are  ordinarily 
taken  up  eady  because  they  affect  a 
party's  standhig  in  an  interference. 
Berman  v.  Housey,  291  F.Sd  1345, 1352, 
63  USPQ2d  1023, 1028  (Fed.  Cir.  2002) 
(endorsing  the  Board  practice  of  early 
determination  of  threshold  issues). 
These  threshold  issues  are  no 
interference-in-fact.  repose  under  35 
U.S.C.  135(b),  and  lack  of  written 
description  supporting  claims  added  to 
provoke  an  interference.  Threshold  - 
issues  present  a  movant  with  an 
opportunity  to  escape  the  burdens  of  a 
full-scale  interference.  A  party  that 
failed  to  request  such  relief  early  would 
not  ordinarily  receive  an  early 
determination.  The  practice  of  deciding 
threshold  issues  early  evolved  to 
address  abuses  on  the  part  of  some 
applicants  provoking  interferences. 

An  attack  on  standing  must 
necessarily  be  effective  with  respect  to 
all  of  an  opponent's  claims  on  which 
the  determination  of  interference-in-fact 
depends;  otherwise,  it  would  really  be 
some  other  type  of  motion,  such  as  a 
motion  to  change^the  coimt,  claim 
correspondence,  or  accorded  benefit. 
Occasionally,  more  than  one  threshold 
issue  might  need  to  be  raised  (in 
separate  motions)  to  address  all 
involved  claims.  For  instance,  an 
opponent's  copied  claims  might  lack 
written  description,  while  its  other 
corresponding  claims  would  not  in  fact 
interfere.  Issues  other  than  threshold  ' 
issues  could  also  affect  standing,  but 
would  rarely  be  taken  up  early  because 
they  have  less  connection  with  the 
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threshold  detenn^ation  of  whether  the 
Director  is  of  the  opinion  that  an 
interfnence  exists. 

Proposed  §  41.208(c)(1)  would  set 
forth  guidance  on  filing  a  motion  for 
judgment  of  no  interference-in-fact.  The 
proposed  rule  would  require  a  showing 
that  the  test  for  an  interference  imder 
proposed  §  41.203(a)  is  not  met.  The 
showing  must  be  for  all  claims  because 
a  single  claim  of  each  party  is  sufficient 
to  support  the  Director's  opinion  that  an 
interference  exists  in  fact. 

Proposed  §  41.208(c)(2)  would  set 
forth  guidance  on  filing  a  motion  for 
judgment  that  a  patentee  is  entitled  to 
repose  under  35  U.S.C.  135(b).  Section 
135(b)  has  two  aspects.  It  is  a  statute  of 
repose,  Bennan  v.  Housey,  291  F.Sd 
1345, 1351,  63  USPQ2d  1023. 1027 
(Fed.  Cir.  2002),  and  a  statutory  bar.  In 
re  McGrew.  120  F.3d  1236. 1238-39. 43 
USPQZd  1632. 1635  (Fed.  Cir.  1997).  As 
a  statute  of  repose,  it  presents  a 
threshold  issue;  otherwise,  it  is  simply 
an  attack  on  patentability.  To  be  a 
threshold  issue,  the  motion  must  satisfy 
two  conditions.  First,  the  party  moving 
for  repose  must  be  the  patentee  or 
published  applicant  entitled  to  repose 
under  the  statute.  Second,  it  must  apply 
(possibly  in  combination  with  other 
threshold  issues)  to  all  of  an  opponent's 
involved  claims;  otherwise,  the 
interference  would  continue  whether 
the  motion  is  granted  or  not.  If  either 
condition  is  not  met,  the  motion  would 
be  treated  as  a  motion  for 
unpatentability,  but  not  as  a  threshold 
issue. 

Proposed  §  41.208(c)(3)  would  set 
forth  general  guidance  for  attacking 
patentability.  This  guidance  would 
apply  to  a  non-threshold  motion 
alleging  impatentability  under  35  U.S.C. 
135(b)  in  view  of  non-party's  patent  or 
published  application.  A  motion 
attacking  patentability  could  be  a 
threshold  issue  [e.g.,  an  attack  on  the 
written  description  of  a  copied  claim), 
an  effort  to  change  the  coimt  (by 
showing  that  claims  within  the  scope  of 
the  count  are  not  patentable  over  prior 
art),  or  a  priority  issue,  depending  on 
the  claims  attacked  and  the  basis  for  the 
attack.  Note  that  because  coimts  would 
continue  to  be  used,  the  Board  would 
continue  the  practice  of  ordinarily 
either  not  authorizing  the  filing  of,  or 
deferring  any  decision  on,  a 
patentability  motion  that  raises 
questions  of  priority  or  derivation 
durmg  the  first  part  of  the  interference. 
Generally  motions  attacking 
patentability  tmder  35  U.S.C.  102(a), 
102(e),  102(f).  or  102(g)  will  be  deferred, 
in  whole  or  in  part.  This  practice  does 
not,  however,  relieve  a  party  of  its 


obligation  to  state  these  grounds  as 
bases  for  relief  when  required. 

The  second  set  of  substantive 
questions  would  involve  changes  to  the 
scope  of  the  count,  claim 
correspondence,  and  accorded  benefit. 
Motions  under  proposed  §  41.208(c)(3) 
attacking  the  patentability  of  claimed 
subject  matter  within  the  scope  of  the 
count  might  also  fall  within  this 
category  if  they  have  the  effect  of 
narrowing  the  count. 

Proposed  §  41.208(c)(4)  would  set 
forth  guidance  for  some  common 
motions  to  change  the  count.  If  the 
count  changes,  no  change  in  accorded 
benefit  will  be  presumed;  it  would  have 
to  be  established  in  a  contingent  motion 
to  change  benefit.  Proposed 
§41.208(c)(4)(i)  would  restate  the 
requirement  of  Rule  637(c)(l)(v)  to  show 
that  counts  are  separately  patentable. 
Proposed  §41.208(c)(4)(ii)(C)  would 
codify  the  practice  in  Louis  v.  Okada,  59 
USPQ2d  1073.  1076  (BPAI  2001),  which 
required  a  movant  seeking  to  broaden  a 
count  to  cover  its  best  proof  of  priority 
to  proffer  that  proof  so  the  Boanl  could 
evaluate  the  merits  of  the  motion. 

Proposed  §  41.208(c)(5)  would  set 
forth  guidance  for  parties  moving  to 
change  claim  correspondence.  Proposed 
§41.208(c)(5)(i)  would  require  that  any 
added  claim  be  patentable  and 
correspond  to  the  count.  A  motion  to 
add  a  claim  that  did  not  correspond  to 
the  count  woidd  in  effect  be  a  request 
for  an  advisory  action,  which  the  Board 
would  not  ordinarily  give.  A  patentee 
could  not  use  a  reissue  application  to 
circumvent  this  requirement  that  all 
claims  in  an  interference  must 
correspond  to  the  coimt.  Winter  v. 
Fujita,  53  USPQ2d  1234, 1249  (BPAI 
1999).  The  proposed  rule  could  be  used 
to  compel  an  opponent  to  add  a  claim 
to  its  involved  application  or  patent. 
Note  that  patentee  cannot  be  literally 
compelled  to  file  a  reissue  application 
for  any  reason,  including  to  add  a  claim. 
Green  v.  Rich  Iron  Co.,  944  F.2d  852, 
854,  20  USPQ2d  1075, 1076-77  (Fed. 
Cir.  1991).  The  consequence  of  an 
opponent's  refusal  to  add  a  claim, 
however,  may  be  a  concession  of 
priority  with  respect  to  the  subject 
matter  that  the  patentee  refuses  to  add. 
See  Rule  605(a);  cf.  In  re  Ogiue,  517 
F.2d  at  1390, 186  USPQ  at  235  (an 
applicant  surrenders  the  subject  matter 
of  a  claim  it  refuses  to  copy);  proposed 
§  41.202(c).  The  remainder  of  proposed 
§  41.208(c)(5)  would  restate  the 
correspondence  test  in  terms  of  a  one- 
way test  for  patentability  in  which  the 
subject  matter  of  the  coimt  is  used  as  the 
primary  reference. 

Proposed  §  41.208(c)(6)  would  restate 
the  test  for  according  benefit  of  an 


application  in  terms  of  recognition  for  a 
constructive  reduction  to  practice.  In 
doing  so,  the  test  would  avoid  confusion 
with  the  related,  but  distinct,  tests  for 
benefit  of  a  disclosure  for  the  purposes 
of  35  U.S.C.  119, 120,  121,  and  365. 
Note  that  a  constructive  reduction  to 
practice  relates  to  the  count,  not  a  claim. 
Moreover,  the  showing  for  a 
constructive  reduction  to  practice 
would  generally  be  narrower  because 
only  a  single  embodiment  is  necessary 
to  anticipate  a  coimt.  By  contrast,  §  120 
incorporates  the  requirements  of  35 
U.S.C.  112[l],  whi(ji  include  disclosure 
of  sufficient  embodiments  to  support 
the  full  scope  of  a  claim.  See  Cmmlish 
V.  D.Y..  57  USPQ2d  1318  (BPAI  2000) 
(discussing  this  difference). 

Proposed  §  41.208(c)(7)  would  permit 
the  Board  to  require  additional 
showings.  For  example  if  a  party  had 
copied  a  claim  and  during  the 
interference  proposed  to  argue  that  its 
opponent's  claim  was  indefinite  under 
35  U.S.C.  11212],  the  Board  could 
require  the  movant  to  explain  why  its 
copied  claim  was  not  also  indefinite. 

Proposed  §  41.208(d)  would  require 
the  use  of  claim  charts  whenever  a 
claim  is  being  compared  to  something 
else.  Claim  charts  are  often  the  most 
effective  way  to  present  the  comparison 
convincingly.  Claim  charts  would  not, 
however,  be  a  substitute  for  argument 
since  the  comparison  would  generally 
require  additional  explanation.  The 
proposed  rule  would  refer  to  a  "paper" 
rather  than  a  "motion"  because  such 
comparisons  can  arise  in  oppositions 
and  even  replies. 

Regulatory  Flexibility  Act 

The  Deputy  General  Counsel  for 
General  Law  of  the  United  States  Patent 
and  Trademark  Office  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  under 
the  provisions  of  section  605(b)  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  making  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13132 

This  rule  making  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (Aug.  4, 1999). 

Executive  Order  12866 

This  rule  making  has  been  determined 
to  be  not  sigmficant  for  purposes  of 
Executive  Order  12866  (Sept.  30, 1993). 

Paperworic  Reduction  Act 

This  proposed  rule  involves 
information  collection  requirements 
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which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Currently  approved  forms  include 
PrO/SB/31  (Notice  of  appeal)  and  PTO/ 
SB/32  (Request  for  hearing),  both  of 
which  were  cleared  under  the  OMB 
0651-0031  collection,  which  will  expire 
at  the  end  of  July  2006. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  niunber. 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure.  Biologies,  Coiuls,  Freedom 
of  information.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

37  CFR  Part  5 

Clarified  information.  Exports, 
Foreign  relations.  Inventions  and 
patents. 

37  CFR  Part  41 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Lawyers. 

-  For  the  reasons  stated  in  the 
preamble,  the  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark'Office  proposes  to  amend  37 
CFR  chapter  I  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2),  unless 
otherwise  noted. 

|1.1,  [AmwidMi] 

2.  Remove  and  reserve  §  l.l(a)(l)(iii). 

3.  In  §  1.4,  revise  paragraph  (a)(2)  to 
read  as  follows: 

11.4    Nalur*  of  corrMpondanca  and 
sipnatiifv  raqukamantB. 

(a)*  *  • 

(2)  Correspondence  in  and  relating  to 
a  particular  application  or  other 
proceeding  in  the  Office.  See 
particularly  the  rules  relating  to  the 
filing,  processing,  or  other  proceedings 
of  zuitional  applications  in  subpart  B, 
§§1.31  to  1.378;  of  international 
applications  in  subpart  C,  §§  1.401  to 
1.499;  of  ex  parte  reexaminations  of 


patents  in  subpart  D,  §§  1.501  to  1.570; 
of  extei  ision  of  patent  term  in  subpart  F, 
§§  1.711 1  to  1.785;  of  inter  partes 
reexam  nations  of  patents  in  subpart  H, 
§§  1.90; ;  to  1.997;  and  of  the  Board  of 
Patent  i  Appeals  and  Interferences  in  part 
41  of  this  title. 


§1.5    [Amandad] 

4.  Remove  and  reserve  §  1.5(e). 

§1.6    [Amandad] 

5.  Remove  and  reserve  §  1.6(d)(9). 

§1.8    [Amandad] 

6.  Rejnove  and  reserve  §  1.8(a)(2)(i)(B) 
and  (a)fc)(i)(C). 

7.  In  )  1.9,  revise  paragraph  (g)  to  read 
as  folio  vs: 

§1.9    Dtflnttions. 


Fcr 


(g) 
Appeal^ 

see  pan 


definitions  in  Board  of  Patent 
and  Interferences  proceedings, 
41  of  this  title. 


8.  In  1 1.14,  revise  paragraph  (e)  to 
read  as  lollows: 

§1.14     *«tent  applications  presarvad  in 
confidat  ica. 

*****  ^ 

(e)  Eh  cisions  on  petition.  (1)  Any 
decisio  i  on  petition  is  available  for 
public  nspection  without  applicant's  or 
patent  ( iwner's  permission  if  rendered 
in  a  file  open  to  the  public  pursuant  to 
§1.11  crinan  application  that  has  been 
publish  ed  in  accordance  vdth  §§  1.211 
througli  1.221.  The  Office  may 
independently  publish  any  decision  that 
is  avail  ible  for  public  inspection. 

(2)  A  ly  decision  on  petition  not 
publisii  able  imder  paragraph  (e)(1)  of 
this  sec  tion  may  be  published  or  made 
availab  e  for  public  inspection  if  the 
Directo  •  believes  that  special 
circumi  itances  warrant  publication  and 
the  app  licant  does  not,  within  two 
months  after  being  notified  of  the 
intention  to  make  the  decision  public, 
object  in  writing  on  the  groimd  that  the 
decisiop  discloses  a  trade  secret  or  other 
confid^tial  information  and  states  that 
such  injformation  is  not  otherwise 
publicum  available.  If  a  decision 
discloses  such  information,  the 
applicant  shall  identify  the  deletions  in 
the  text  of  the  decision  considered 
necess^  to  protect  the  information.  If 
the  appuicant  considers  that  the  entire 
decisioti  must  be  withheld  fiom  the 
public  p  protect  such  information,  the 
applicant  must  explain  why.  The 
applicait  will  be  given  time,  not  less 
than  tw  enty  days,  to  request 
reconsi  deration  and  seek  court  review 
before  I  iny  contested  portion  of  a 


decision  is  made  public  over  its 
objection.  See  §  2.27  for  trademark 
applications. 

*        *        •        •        * 

9.  In  §  1.17,  remove  and  reserve 
paragraphs  (b)-(d),  and  revise  paragraph 
(h)  to  read  as  follows: 


§1.17 

raaxamination  prooaaaing 


(h)  For  filing  a  petition  under  one  of 
the  following  sections  which  refers  to 
this  paragraph:  $130.00. 

§  1.12 — for  access  to  an  assignment 
record. 

§  1.14 — for  access  to  an  application. 

§  1.47 — for  filing  by  other  than  all  the 
inventors  or  a  person  not  the  inventor. 

§  1.53(e) — ^to  accord  a  filing  date. 

§  1.59 — for  expujigement  and  return 
of  information. 

§  1.84 — for  accepting  color  drawings 
or  photographs. 

§  1.91 — for  entry  of  a  model  or 
exhibit. 

§  1.102 — ^to  make  an  application 
special. 

§  1.103(al7-to  suspend  action  in  an 
application. 

§  1.138(c) — ^to  expressly  abandon  an 
application  to  avoid  publication. 

§  1.182 — for  decision  on  a  question 
not  specifically  provided  for. 

§  1.183— to  suspend  the  rules. 

§  1.295 — for  review  of  refusal  to 
publish  a  statutory  invention 
registration. 

§  1.313 — to  withdraw  an  application 
from  issue. 

§  1.314 — to  defer  issuance  of  a  patent. 

§  1.377 — for  review  of  decision 
refusing  to  accept  and  record  payment 
of  a  maintenance  fee  filed  prior  to 
expiration  of  a  patent. 

§  1.378(e) — for  reconsideration  of 
decision  on  petition  refusing  to  accept 
delayed  payment  of  maintenance  fee  in 
an  expired  patent. 

§  1.741(b) — to  accord  a  filing  date  to 
an  application  under  §  1.740  for 
extension  of  a  patent  term. 

§  5.12 — for  expedited  handling  of  a 
foreign  filing  license. 

§  5.15 — for  changing  the  scope  of  a 
license. 

§  5.25 — for  retroactive  license. 

§  104.3 — ^for  waiver  of  a  rule  in  Part 
104  of  this  title. 
***** 

10.  Revise  §  1.36  to  read  as  follows: 

§  1 .36    navooellon  of  power  of  attorney; 
wllliiNaMMl  Of  paMnt  attofnay  or  aganL 

(a)  A  power  of  attorney,  pursuant  to 
§  1.32(b),  may  be  revoked  at  any  stage  in 
the  proceedings  of  a  case  by  the 
applicant  for  patent  (§  1.41(b))  or  the 
assignee  of  the  entire  interest.  A 
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registered  patent  attorney  or  patent 
agent  will  be  notified  of  the  revocation 
of  the  power  of  attorney.  Where  power 
of  attorney  is  given  to  the  patent 
practitioners  associated  with  a  Customer 
Number  (§  1.32(b)(2)(iii)),  the 
practitioners  so  appointed  will  also  be 
notified  of  the  revocation  of  the  power 
of  attorney  when  the  power  of  attorney 
to  the  practitioners  associated  with  the 
Customer  Nimiber  is  revoked.  The 
notice  of  revocation  will  be  mailed  to 
the  correspondence  address  for  the 
ajpplication  (§  1.33)  in  effect  before  the 
revocation.  An  assignment  will  not  of 
itself  operate  as  a  revocation  of  a  power 
previously  given,  but  the  assignee  of  the 
entire  interest  may  revoke  previous 
powers  and  give  another  power  of 
attorney  as  provided  in  §  1.32(b)  of  the 
assignee's  own  selection.  See  §41.5  of 
this  title  for  proceedings  before  the 
Board  of  Patent  Appeals  and 
Interferences. 

(b)  A  registered  patent  attorney  or 
patent  agent  who  has  been  given  a 
power  of  attorney  pursuant  to  §  1.32(b) 
may  withdraw  upon  application  to  and 
approval  by  the  Director.  The  applicant 
or  patent  owner  will  be  notified  of  the 
withdrawal  of  the  registered  patent 
attorney  or  patent  agent.  Where  power 
of  attorney  is  given  to  the  patent 
practitioners  associated  with  a  Customer 
Number,  a  request  to  delete  all  of  the 
patent  practitioners  associated  with  the 
Customer  Number  may  not  be  granted  if 
an  applicant  has  given  power  of 
attorney  to  the  patent  practitioners 
associated  with  the  Customer  Number 
and  insufficient  time  remains  for  the 
applicant  to  file  a  reply.  See  §  41.5(c)  of 
this  title  for  withdrawal  in  a  proceeding 
before  the  Board  of  Patent  Appeals  and 
Interferences. 

11.  Amend  §  1.48  to  revise  paragraphs 
(a)-(c)  and  (i),  and  to  add  paragraph  (j), 
to  read  as  follows: 

§1^    CorracUon  of  inventorship  in  a 
patent  application,  other  tfian  a  raissua 
application,  pursuant  to  35  U.S.C.  116. 

(a)  Nonpmvisional  application  after 
oath/declaration  filed.  If  the  inventive 
entity  is  set  forth  in  error  in  an  executed 
§  1.63  oath  or  declaration  in  a 
nonprovisional  application,  and  such 
error  arose  without  any  deceptive 
intention  on  the  part  of  the  person 
named  as  an  inventor  in  error  or  on  the 
part  of  the  pereon  who  through  error 
was  not  named  as  an  inventor,  the 
inventorship  of  the  nonprovisional 
application  may  be  amended  to  name 
only  the  actual  inventor  or  inventors. 
Amendment  of  the  inventorship 
requires: 


(1)  A  request  to  correct  the 
inventorship  that  sets  forth  the  desired 
inventorship  change; 

(2)  A  statement  from  each  person 
being  added  as  an  inventor  and  from 
each  person  being  deleted  as  an 
inventor  that  the  error  in  inventorship 
occurred  without  deceptive  intention  on 
his  or  her  part; 

(3)  An  oath  or  declaration  by  the 
actual  inventor  or  inventors  as  required 
by  §  1.63  or  as  permitted  by  §§  1.42, 1.43 
or  §1.47; 

(4)  The  processing  fee  set  forth  in 
§1.17(i);and 

(5)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 
§  3.73(b)  of  this  chapter). 

(b)  Nonprovisional  application— fewer 
inventors  due  to  amendment  or 
cancellation  of  claims.  If  the  correct 
inventors  are  named  in  a  nonprovisional 
application,  and  the  prosecution  of  the 
nonprovisional  application  results  in 
the  amendment  or  cancellation  of 
claims  so  that  fewer  than  all  of  the 
currently  named  inventors  are  the  actual 
inventors  of  the  invention  being  claimed 
in  the  nonprovisional  application,  an 
amendment  must  be  filed  requesting 
deletion  of  the  name  or  names  of  the 
person  or  persons  who  are  not  inventors 
of  the  invention  being  claimed. 
Amendment  of  the  inventorship 
requires: 

(1)  A  request,  signed  by  a  party  set 
forth  in  §  1.33(b),  to  correct  the 
inventorship  that  identifies  the  named 
inventor  or  inventors  being  deleted  and 
acknowledges  that  the  inventor's 
invention  is  no  longer  being  claimed  in 
the  nonprovisional  application;  and 

(2)  The  processing  fee  set  forth  in 
§1.17(i). 

(c)  Nonprovisional  application — 
inventors  added  for  claims  to  previously 
unclaimed  subject  matter.  If  a 
nonprovisional  application  discloses 
unclaimed  subject  matter  by  an  inventor 
or  inventors  not  named  in  the 
application,  the  application  may  be 
amended  to  add  claims  to  the  subject 
matter  and  name  the  correct  inventors 
for  the  application.  Amendment  of  the 
inventorship  requires: 

(1)  A  request  to  correct  the 
inventorship  that  sets  forth  the  desired 
inventorship  change; 

(2)  A  statement  from  each  person 
being  added  as  an  inventor  that  the 
addition  is  necessitated  by  amendment 
of  the  claims  and  that  the  inventorship 
error  occurred  without  deceptive 
intention  on  his  or  her  part; 

(3)  An  oath  or  declaration  by  the 
actual  inventors  as  required  by  §  1.63  or 
as  permitted  by  §§  1.42, 1.43,  or  §  1.47; 


(4)  The  processing  fee  set  forth  in 
§1.17(i);and 

(5)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 
§  3.73(b)  of  this  ch^ter). 
***** 

(i)  Correction  of  inventorship  in 
patent.  See  §  1.324  for  correction  of 
inventorship  in  a  patent 

(j)  Correction  of  inventorship  in  a 
contested  case  before  the  Board  of 
Patent  Appeals  and  Interferences.  In  a 
contested  case  under  part  41.  subpart  D, 
of  this  title,  a  request  for  correction  of 
an  application  must  be  in  the  form  of  a 
motion  under  §41. 121(a)(2)  of  this  title 
and  must  comply  with  the  requirements 
of  this  section. 

12.  In  §  1.55,  revise  paragraphs  (a)(3)  - 
and  (a)(4)  to  read  as  follows: 

}1.S5    aahn  for  foreign  priority. 

(a)*  *  * 

(3)  The  Office  may  require  that  the 
claim  for  priority  and  the  certified  copy 
of  the  foreign  application  be  filed  earlier 
than  provided  in  paragraphs  (a)(1)  or 
(a)(2)  of  this  section: 

(i)  When  the  application  becomes 
involved  in  an  interference  (see  §  41.202 
of  this  title), 

(ii)  When  necessary  to  overcome  the 
date  of  a  reference  relied  upon  by  the 
examiner,  or 

(iii)  When  deemed  necessary  by  the 
examiner. 

(4)(i)  An  English  language  translation 
of  a  non-English  language  foreign 
application  is  not  required  except: 

(A)  When  the  application  is  involved 
in  an  interference  (see  §  41.202  of  this 
title), 

(B)  When  necessary  to  overcome  the 
date  of  a  reference  relied  upon  by  the 
examiner,  or 

(C)  When  specifically  required  by  the 
examiner. 

(ii)  If  an  Engfish  language  translation 
is  required,  it  must  be  filed  together 
with  a  statement  that  the  translation  of 
the  certified  copy  is  accurate. 
***** 

13.  In  §  1.59,  revise  paragraph  (a)(1)  to 
read  as  follows: 

fl.50    Eapungament of  InforniaUoii  or 
copy  of  papers  hi  appMcatlon  file. 

(a)(1)  Information  in  an  application 
will  not  be  expunged  and  returned, 
except  as  provided  in  paragraph  (b)  of 
this  section  or  §41. 7(a)  of  this  title. 

***** 

14.  In  §  1.103,  revise  paragraph  (g)  to 
read  as  follows: 

11.103    Suapenaion  of  action  by  the  Ofilee. 

***** 

(g)  Statutory  invention  registration. 
The  Office  will  suspend  action  by  the 
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Office  for  the  entire  pendency  of  an 
application  if  the  Office  has  accepted  a 
request  to  publish  a  statutory  Lnvenflon 
registration  in  the  application,  except 
for  purposes  relating  to  patent 
interference  proceedings  under  part  41, 
subpart  D,  of  this  title. 
.  15.  Revise  §1.112  to  read  as  follows: 

f  1.112    Raconsktoration  before  final 

■CtkMI. 

After  reply  by  applicant  or  patent 
owner  (§  1.111  or  §  1.945)  to  a  non-final 
action  and  any  comments  by  an  inter 
partes  reexamination  requester  (§  1.947), 
the  application  or  the  patent  under 
reexamination  will  be  reconsidered  and 
again  examined.  The  applicant,  or  in  the 
case  of  a  reexamination  proceeding  the 
patent  owner  and  any  third  party 
requester,  will  be  notified  if  claims  are 
re)ected,  objections  or  requirements 
made,  or  decisions  favorable  to 
patentability  are  made,  in  the  same 
manner  as  after  the  first  examination 
(S  1.104).  Applicant  or  patent  owner 
may  reply  to  such  Office  action  in  the 
same  manner  provided  in  §  1 .1 1 1  or 
$  1.945,  with  or  without  amendment, 
unless  such  Office  action  indicates  that 
it  is  made  final  (§  1.113)  or  an  appeal 
(§  41.31  of  this  title)  has  been  taken 
(§  1.116),  or  in  an  inter  partes 
reexamination,  that  it  is  an  action 
closing  prosecution  (§  1.949)  or  a  right 
of  appeal  notice  (§  1.953). 

16.  In  §  1.113,  revise  paragraph  (a)  to 
read  as  follows: 

11.113    Final  raiacHon  or  action. 

(a)  On  the  second  or  any  subsequent 
examination  or  consideration  by  ihe 
examiner  the  rejection  or  other  action 
may  be  made  final,  whereupon 
applicants,  or  for  ex  parte 
reexaminations  filed  imder  §  1.510, 
patent  o%vner's  reply  is  limited  to  appeal 
in  the  case  of  rejection  of  any  claim 
(§41.31  of  this  title),  or  to  amendment 
as  specified  in  §  1.114  or  §  1.116. 
Petition  may  be  taken  to  the  Director  in 
the  case  of  objections  or  requirements 
not  involved  in  the  rejection  of  any 
claim  (§  1.181).  Reply  to  a  final  rejection 
or  action  must  comply  with  §  1.114  or 
paragn^h  (c)  of  this  section.  For  final 
actions  in  an  inter  partes  reexamination 
filed  under  §  1.913,  see  §  1.953. 
***** 

'  17.  In  §  1.114,  revise  paragraph  (d)  to 
read  as  follows: 


f1.114 


for  conllnuad 


will  b !  entered  and  considered.  If  an 
applicant  files  a  request  for  continued 
examination  under  this  section  after 
appea  ,  but  prior  to  a  decision  on  the 
appea  ,  it  will  be  treated  as  a  request  to 
withd  aw  the  appeal  and  to  reopen 
prose<  ution  of  the  application  before  the 
exami  ler.  An  appeal  brief  {§  41.37  of 
this  ti  le)  or  a  reply  brief  (§  41.41  of  this 
title),  )r  related  papers,  will  not  be 
consic  ered  a  submission  imder  this 
sectio]  I. 


18. 


tevise  §  1.116  to  read  as  follows: 


§1.116    Amendments  and  affidavits  or 
ottier « vidence  after  final  action. 

(a)  /  Ji  amendment  after  final  action 
must  <  omply  with  §  1.114  or  this 
sectioi  1. 

(b)  I  liter  a  final  rejection  or  other  final 
action  (§  1.113)  in  an  application  or  in 
an  ex  >arte  reexamination  filed  under 

§  1.51  I,  or  an  action  closing  prosecution 
(§  1.94  9)  in  an  inter  partes 
reexai  lination  filed  under  §  1.913,  but 
before  or  with  any  appeal  (§  41.31  or 
§41.6  ). 

(1)  i  in  amendment  may  be  made 
cancel  ing  claims  or  complying  with  any 
requir  jmentof  form  expressly  set  forth 
in  a  pi  svious  Office  action; 

(2)  i  lU  amendment  presenting  rejected 
claimi  in  better  form  for  consideration 
on  api  eal  may  be  admitted; 

(3)  i  lU  amendment  touching  the 
merits  of  the  application  or  patent  imder 
reexai  lination  may  be  admitted  upon  a 
showi  ig  of  good  and  sufficient  reasons 
why  tl|e  amendment  is  necessary  and 
was  nit  earlier  presented. 

(c)  1  he  admission  of,  or  refusal  to 
admit,  any  amendment  after  a  final 
rejecti  }n,  a  final  action,  an  action 
closin  5  prosecution,  or  any  related 
proce<  dings  will  not  operate  to  relieve 
the  ap  ilication  or  reexamination 
proce<  ding  from  its  condition  as  subject 
to  app  sal  or  to  save  the  application  from 
aband  }nment  imder  §  1.135,  or  the 
reexai  lination  prosecution  from- 
termii  ation  under  §  1.550(d)  or 

§  1.95T(b)  or  limitation  of  further 
tion  imder  §  1.957(c). 
)  Notwithistanding  the  provisions 
ph  (b)  of  this  section,  no 
amendment  other  than  canceling  claims, 
wheinsuch  cancellation  does  not  affect 
the  scape  of  any  other  pending  claim  in 
the  proceeding,  can  be  made  in  an  inter 
partesneexamination  proceeding  after 
the  riflit  of  appeal  notice  under  §  1.953 
excepi  as  provided  in  §  1.981  or  as 


(d)  If  an  applicant  timely  files  a 
submission  and  fee  set  forth  in  §  1.17(e), 
the  OfiEks  will  withdraw  the  finality  of 
any  Office  action  and  the  submission 


per 


amem 

orol 

parte 


I  by  §  41.77(b)(1). 

jlotwithstanding  the  provisions  of 

iph  (b)  of  this  section,  an 
lent  made  after  a  final  rejection 
'  final  action  (§  1.113)  in  an  ex 
examination  filed  imder  §  1.510, 


or  an  action  closing  prosecution 
(§  1.949)  in  an  inter  partes 
reexamination  filed  under  §  1.913  may 
not  cancel  claims  where  such 
cancellation  affects  the  scope  of  any 
other  pending  claim  in  the 
reexamination  proceeding  except  as 
provided  in  §  1.981  or  as  permitted  by 
§  41.77(b)(1). 

(e)  An  affidavit  or  other  evidence 
submitted  after  a  final  rejection  or  other 
final  action  (§  1.113)  in  an  application 
or  in  an  ex  parte  reexamination  filed 
under  §  1.510,  or  an  action  closing 
prosecution  (§  1.949)  in  an  inter  partes 
reexamination  filed  under  §  1.913  but 
before  or  with  any  appeal  (§  41.31  or 

§  41.61),  may  be  admitted  upon  a 
showing  of  good  and  sufficient  reasons 
why  the  affidavit  or  other  evidence  is 
necessary  and  was  not  earlier  presented. 

(f)  Notwithstanding  the  provisions  of 
paragraph  (e)  of  this  section,  no  affidavit 
or  other  evidence  can  be  made  in  an 
inter  partes  reexamination  proceeding 
after  tbe  right  of  appeal  notice  under 

§  1.953  except  as  provided  in  §  1.981  or 
as  permitted  by  §  41.77(b)(1). 

(g)  After  decision  on  appeal, 
amendments,  affidavits  and  other 
evidence  can  only  be  made  as  provided 
in  §§  1.198  and  1.981,  orLto  carry  into 
effect  a  recommendation  under 

§  41.50(c). 

19.  In  §  1.131,  revise  paragraph  (a)(1) 
to  read  as  follows: 

§1.131    Affidavit  or  declaration  of  prior 
invention. 

(a)*  *  * 

(1)  The  rejection  is  based  upon  a  U.S. 
patent  or  U.S.  patent  application 
publication  of  a  pending  or  patented 
application  to  another  or  others  that 
claims  interfering  subject  matter  as 
defined  in  §41 .203(a)  of  this  title,  in 
which  case  an  applicant  may  suggest  an 
interference  pursuant  to  §  41.202(a):  or 
***** 

20.  In  §  1.136,  revise  paragraphs  (a)(1), 
(a)(2),  and  (b)  to  read  as  follows: 

§1.136    Extensions  of  time. 

(a)(1)  ff  an  applicant  is  required  to 
reply  within  a  nonstatutory  or  shortened 
statutory  time  period,  appUcant  may 
extend  the  time  period  for  reply  up  to 
the  earlier  of  the  expiration  of  any 
maximimi  period  set  by  statute  or  five 
months  after  the  time  period  set  for 
reply,  if  a  petition  for  an  extension  of 
time  and  the  fee  set  in  §  1.17(a)  are  filed, 
unless: 

(i)  Applicant  is  notified  oth«rwise  in 
an  Office  action; 

(ii)  The  reply  is  a  reply  brief 
submitted  pursuant  to  §  41.41  of  this 
title; 
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(iii)  The  reply  is  a  request  for  an  oral 
hearing  submitted  pursuant  to  §  41.47(a) 
of  this  title; 

(iv)  The  reply  is  to  a  decision  by  the 
Board  of  Patent  Appeals  and 
Interferences  pursuant  to  §  1.304  or  to 
§41.50  or  §41.52  of  this  title;  or 

(v)  The  application  is  involved  in  a 
contested  case  (§41. 101(a)  of  this  title). 

(2)  The  date  on  which  the  petition 
and  the  fee  have  been  filed  is  the  date 
for  purposes  of  determining  the  period 
of  extension  and  the  corresponding 
amount  of  the  fee.  The  expiration  of  the 
time  period  is  determined  by  the 
amount  of  the  fee  paid.  A  reply  must  be 
filed  prior  to  the  expiration  of  the 
period  of  extension  to  avoid 
abandonment  of  the  application 

(§  1.135),  but  in  no  situation  may  an 
applicant  reply  later  than  the  maximum 
time  period  set  by  statute,  or  be  granted 
an  extension  of  time  under  paragraph 
(b)  of  this  section  when  the  provisions 
of  this  paragraph  are  available.  See 
§  1.304  for  extensions  of  time  to  appeal 
to  the  U.S.  Coxul  of  Appeals  for  the 
Federal  Circuit  or  to  commence  a  civil 
action;  §  1.550(c)  for  extensions  of  time 
in  ex  parte  reexamination  proceedings, 
§  1.956  for  extensions  of  time  in  inter 
partes  reexamination  proceedings;  and 
§§41.4(a)  and  41.121(a)(3)  of  this  tiUe 
for  extensions  of  time  in  contested  cases 
before  the  Board  of  Patent  Appeals  and 
Interferences. 
*        *        *        *        *    ^ 

(b)  When  a  reply  caimot  be  filed 
within  the  time  period  set  for  such  reply 
and  the  provisions  of  paragraph  (a)  of 
this  section  are  not  available,  the  period 
for  reply  will  be  extended  only  for 
sufficient  cause  and  for  a  reasonable 
time  specified.  Any  request  for  an 
extension  of  time  under  this  paragraph 
must  be  filed  on  or  before  the  day  on 
which  such  reply  is  due,  but  the  mere 
filing  of  such  a  request  will  not  affect 
any  extension  under  this  paragraph.  In 
no  situation  can  any  extension  carry  the 
date  on  which  reply  is  due  beyond  the 
maximmn  time  period  set  by  statute. 
See  §  1.304  for  extensions  of  time  to 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  or  to  coinmence  a 
civil  action;  §  1.550(c)  for  extensions  of 
time  in  ex  parte  reexamination 
proceedings;  and  §  1.956  for  extensions 
of  time  in  inter  partes  reexamination 
proceedings. 
***** 

21.  In  §  1.181,  revise  paragraph  (a)(3) 
to  read  as  follows: 

§  1 .181    PMtion  to  the  Director. 

(a)*  *  * 

(3)  To  invoke  the  supervisory 
authority  of  the  Director  in  appropriate 


circiunstances.  For  petitions  involving 
action  of  the  Board  of  Patent  Appeals 
and  Interferences,  see  §41.3  of  this  title. 

***** 

22.  Revise  §  1.191  to  read  as  follows: 

S^l  .191    Appeal  to  Board  of  Patent  Appeals 
and  Intertarences. 

Appeeds  to  the  Board  of  Patent 
Appeals  and  Interferences  imder  35 
U.S.C.  134(a)  and  (b)  are  conducted 
according  to  part  41,  subpart  B,  of  this 
title. 

§§1.192-1.196    [Ftomovad  and  rasarvwl] 

23.  Remove  and  reserve  §§  1.192- 
1.196. 

24.  Revise  §  1.197  to  read  as  fellows: 

§1.197    Return  of  Jurisdiction  from  ttw 
Board  of  Patent  Appeals  and  Intwtsrences; 
tsnnlnatlon  of  proceedings. 

(a)  Jurisdiction  over  an  application  or 
patent  imder  ex  parte  reexamination 
proceeding  passes  to  the  examiner  after 
a  decision  by  the  Board  of  Patent 
Appefds  and  Interferences  upon 
transmittal  of  the  file  to  the  examiner, 
subject  to  appellant's  right  of  appeal  or 
other  review,  for  such  further  action  by 
appellant  or  by  the  examiner,  as  the 
condition  of  the  application  or  patent 
under  ex  parte  reexamination 
proceeding  may  require,  to  carry  into 
effect  the  decision  of  the  Board  of  Patent 
Appeals  and  Interferences. 

(b)  Proceedings  on  an  application  are 
considered  terminated  by  the  dismissal 
of  an  appeal  or  the  failure  to  timely  file 
an  appeal  to  the  court  or  a  civil  action 
(§  1.304)  except:  Where  claims  stand 
allowed  in  an  application;  or  where  the 
nature  of  the  decision  requires  further 
action  by  the  examiner.  The  date  of 
termination  of  proceedings  on  an 
application  is  the  date  on  which  the 
appeal  is  dismissed  or  the  date  on 
which  the  time  for  appeal  to  the  court 
or  review  by  civil  action  (§  1.304) 
expires.  If  an  appeal  to  the  court  or  a 
civil  action  has  been  filed,  proceedings 
on  an  application  are  considered 
terminated  when  the  appeal  or  civil 
action  is  terminated.  An  appeal  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  is  terminated  when  the  mandate 
is  issued  by  the  Court.  A  civil  action  is 
terminated  when  the  time  to  appeal  the 
judgment  expires. 

25.  Revise  §  1.198  to  read  as  follows: 

§  1.196    Reopening  after  a  final  decision  of 
tlw  Board  of  Patsnt  Appeals  and 
Interferences. 

When  a  decision  by  the  Board  of 
Patent  Appeals  and  Interferences  on 
appeal  has  become  final  for  judicial 
review,  prosecution  of  the  proceeding 
before  the  primary  examiner  will  not  be 
reopened  or  reconsidered  by  the 


primary  examiner  except  under  the 
provisions  of  §  1.114  or  §41.50  without 
the  vmtten  authority  of  the  Director, 
and  then  only  for  the  consideration  of 
matters  not  already  adjudicated, 
sufficient  cause  being  shown. 

26.  In  §  1.248,  revise  paragraph  (c)  to 
read  as  follows: 

§1.246    Service  of  papers;  mannar  of 
service;  proof  of  service  In  < 


(c)  See  §  41.105(f)  of  this  title  for 
service  of  papers  in  contested  cases 
before  the  Board  of  Patent  Appeals  and 
Interferences. 

27.  In  §  1.292,  revise  paragraphs  (a) 
and  (c)  to  read  as  follows: 

§1.292    Pui}Hc  use  procesdings. 

(a)  When  a  petition  for  the  institution 
of  public  use  proceedings,  supported  by 
affidavits  or  declarations  is  found,  on 
reference  to  the  examiner,  to  make  a 
prima  facie  showing  that  the  invention 
claimed  in  an  application  believed  to  be 
on  file  had  been  in  public  use  or  on  sale 
more  than  one  year  before  the  filing  of 
the  application,  a  hearing  may  be  had 
before  the  Director  to  determine 
whether  a  public  use  proceeding  should 
be  instituted.  If  instituted,  the  Director 
may  designate  an  appropriate  official  to 
conduct  the  public  use  proceeding, 
including  the  setting  of  times  for  taking 
testimony,  which  shall  be  taken  as 
provided  by  part  41 .  subpart  D,  of  this 
title.  The  petitioner  will  be  heard  in  the 
proceedings  but  after  decision  therein 
will  not  be  beard  further  in  the 
prosecution  of  the  application  for 
patent. 
***** 

(c)  A  petition  for  institution  of  public 
use  proceedings  shall  not  be  filed  by  a 
party  to  an  interference  as  to  an 
application  involved  in  the  interference. 
Public  use  and  on  sale  issues  in  an 
interference  shall  be  raised  by  a  motion 
under  §41. 121(a)(1)  of  this  title. 

28.  In  §  1.295,  revise  paragraph  (b)  to 
read  as  follows: 

§1.295    Review  of  decision  finalty  refusing 
to  puiMish  a  statutory  invsntion  rsgistrallon. 

***** 

(b)  Any  requester  who  is  dissatisfied 
with  a  decision  finally  rejecting  claims 
pursuant  to  35  U.S.C.  112  may  obtain 
review  of  the  decision  by  filing  an 
appeal  to  the  Board  of  Patent  Appeals 
and  Interferences  pursuant  to  §41.31  of 
this  title.  If  the  decision  rejecting  claims 
pursuant  to  35  U.S.C.  112  is  reversed, 
the  request  for  a  statutory  invention 
registration  will  be  approved  and  the 
registration  published  if  all  of  the  other 
provisions  of  §  1.293  and  this  section 
are  met. 
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29.  In  §  1.302,  revise  paragraph  (b)  to 
read  as  follows: 

§1.302    NoHoe  of'appael. 

***** 

(b)  In  interferences,  the  notice  must  be 
served  as  provided  in  §  41.106(f)  of  this 
tide. 

***** 

30.  In  §  1.303,  revise  paragraph  (c)  to 
read  as  follows: 

fIJOS    CivU  action  uiKtor  35  U.S.C.  145, 
146.306. 

***** 

(c)  A  notice  of  election  imder  35     - 
U.S.C.  141  to  have  all  further 
proceedings  on  review  conducted  as 
provided  in  35  U.S.C.  146  must  be  filed 
with  the  Office  of  the  Solicitor  and 
served  as  provided  in  §  41.106(f)  of  this 
title. 

***** 

31.  In  §  1.304,  revise  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  follows: 

fl.304    Time  for  appeal  or  civil  action. 

(a)(1)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (§  1.302)  or  for 
conunencing  a  civil  action  (§  1.303)  is 
two  months  from  the  date  of  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences.  If  a  request  for 
rehearing  or  reconsideration  of  the 
decision  is  filed  within  the  time  period 
provided  under  §41.52la),  §41. 79(a),  or 
§  41.127(d)  of  this  title,  the  time  for 
filing  an  appeal  or  commencing  a  civil 
action  shall  expire  two  months  after 
action  on  the  request.  In  contested  cases 
before  the  Board  of  Patent  Appeals  and 
Interferences,  the  time  for  filing  a  cross- 
appeal  or  cross-action  expires: 

(i)  Fourteen  days  after  service  of  the 
notice  of  appeal  or  the  summons  and 
complaint;  or 

(ii)  Two  months  after  the  date  of 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences,  whichever  is  later. 

(2)  The  time  periods  set  forth  in  this 
section  are  not  subject  to  the  provisions 
of  §  1.136.  §  1.550(c),  or  §  1.956.  or  of 
§41.4  of  this  title. 
***** 

32.  In  §  1.322,  revise  paragraph  (a)(3) 
to  read  as  follows: 

f  1.322    Certifleat*  of  correction  of  Office 


§1.323 


CMlMcaleof  correction  of 


(a)*  *  * 

(3)  If  the  request  relates  to  a  patent 
involved  in  an  interference,  the  request 
must  comply  with  the  requirements  of 
this  section  and  be  accompanied  by  a 
motion  under  §  41.121(a)(2)  of  this  title. 
***** 

33.  Revise  §  1.323  to  read  as  follows: 


■pplica  nt's  mistriw. 

The  3ffice  may  issue  a  certificate  of 
correc  ion  under  the  conditions 
specified  in  35  U.S.C.  255  at  the  request 
of  the  patentee  or  the  patentee's 
assign^,  upon  payment  of  the  fee  set 
forth  ia  §  1.20(a).  If  the  request  relates 
tg  a  patent  involved  in  an  interference, 
the  request  must  comply  with  the 
requirements  of  this  section  and  be 
accompanied  by  a  motion  under 
§41.lil(a)(2)  of  this  title. 

34.  m  §  1.324,  revise  paragraphs  (a) 
and  (cl  and  add  paragraph  (d),  to  read 
as  follows: 

§1.3241  Correction  of  Inventorship  In 
patent,  pursuant  to  35  U.S.C.  256. 

(a)  Whenever  through  error  a  person 
is  named  in  an  issued  patent  as  the 
inventor,  or  through  erroj  an  inventor  is 
not  named  in  an  issued  patent  and^uch 
error  aiose  without  any  deceptive 
intentipn  on  his  or  her  part,  the  Director 
may,  oh  petition,  or  on  order  of  a  court 
before  jwhich  such  matter  is  called  in 
questiqn,  issue  a  certificate  naming  only 
the  actual  inventor  or  inventors.  A 
petitioi  I  to  correct  inventorship  of  a 
patent  involved  in  an  interference  must 
compl;  ■  with  the  requirements  of  this 
sectioi  and  must  be  accompanied  by  a 
motion  under  §41. 121(a)(2)  of  this  title. 
*        *        *        *        * 

(c)  F  )r  correction  of  inventorship  in 
an  app  ication,  see  §§  1.48  and  1.497. 
and  in  a  contested  case  before  the  Board 
of  Pat^t  Appeals  and  Interferences,  see 
§41.121{a){2)  of  this  title. 

(d)  C  orrection  of  inventorship  in  a 
contest  ed  case  before  the  Board  of 
Patent  Appeals  and  Interferences.  In  a 
contest  ed  case  under  part  41,  subpart  D, 
of  this  itle,  a  request  for  correction  of 

a  patei  t  must  be  in  the  form  of  a  motion 
under  j  41.121(a)(2)  of  this  title. 

35.  Ij  1  §  1.565.  revise  paragraph  (e)  to 
read  as  follows: 

§  1 .565  Concurrent  Office  proceedings 
which  li  iclude  an  ex  parte  reexamination 
procew  ling. 

***** 

(e)  If  a  patent  in  the  process  of  ex 
parte  ri  (examination  is  or  becomes 
involv(  id  in  an  interference,  the  Director 
may  su  spend  the  reexamination  or  the 
interfei  ence.  The  Director  will  not 
considi  it  a  request  to  suspend  an 
interfei  ence  unless  a  motion 

(§41.1;  :i(a)(3)  of  this  title)  to  suspend 
the  int(  irference  has  been  presented  to, 
and  denied  by.  an  administrative  patent 
judge,  and  the  request  is  filed  within  ten 
(10)  dws  of  a  decision  by  an 
admin^trative  patent  judge  denying  the 
motiod  for  suspension  or  such  other 
time  aa  the  administrative  patent  judge 


may  set.  For  concurrent  inter  partes 
reexamination  and  interference  of  a 
patent,  see  §  1.993. 

§§1.601-1.690    (Subpart  E)[RemovMl  and 


36.  Remove  and  reserve  subpart  E, 
consisting  of  §§  1.601  through  1.690,  of 
part  1. 

37.  In  §  1.701,  revise  paragraph 
(c)(2)(ii)  to  read  as  follows: 

§1.701    Extension  of  patent  term  due  to 
examination  delay  under  the  Uruguay 
Round  AgrsamanU  Act  (original 
appiicationa,  ottiar  ttian  da^gns,  fllad  on  or 
after  June  8, 1996,  and  before  May  29, 
2000). 
***** 

(c)*  *  * 

(2)*    *   * 

(ii)  The  number  of  days,  if  any.  in  the 
period  beginning  on  the  date  of  mailing 
of  an  examiner's  answer  under  §  41.39 
of  this  tide  in  the  application  under 
secrecy  order  and  ending  on  the  date  the 
secrecy  order  and  any  renewal  thereof 
was  removed; 
***** 

38.  In  §  1.703,  revise  paragraphs  (a)(4), 
(b)(3)(ii),  (b)(4),  (d)(2),  and  (e)  to  read  as 
follows: 

§  1 .703    Period  of  adjustment  of  patent 
term  due  to  examination  delay. 

(a)*  *  * 

(4)  The  number  of  days,  if  any.  in  the 
period  beginning  on  the  day  after  the 
date  that  is  four  months  after  the  date 
an  appeal  brief  in  compliance  with 
§  41.37  of  this  title  was  filed  and  ending 
on  the  date  of  mailing  of  any  of  an 
examiner's  answer  under  §  41.39  of  this 
title,  an  action  under  35  U.S.C.  132,  or 
a  notice  of  allowance  under  35  U.S.C. 
151,  whichever  occurs  first; 
*****  -. 

(b)*  *  * 

(3)*  *  * 

(ii)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  of  mailing 
of  an  examiner's  answer  under  §  41.39 
of  this  title  in  the  application  under 
secrecy  order  and  ending  on  the  date  the 
secrecy  order  was  removed; 
***** 

(4)  The  qumber  of  days,  if  any.  in  the 
period  beginning  on  the  date  on  which 
a  notice  of  appeal  to  the  Board  of  Patent   . 
Appeals  and  hiterferences  was  under  35 
U.S.C.  134  and  §  41.31  of  this  title  and 
ending  on  the  date  of  the  last  decision 
by  the  Board  of  Patent  Appeals  and 
Interferences  or  by  a  Federal  court  in  an 
appeal  under  35  U.S.C.  141  or  a  civil 
action  under  35  U.S.C.  145,  or  on  the 
date  of  mailing  of  either  an  action  imder 
35  U.S.C.  132,  or  a  notice  of  allowance 
under  35  U.S.C.  151,  whichever  occurs 
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first,  if  the  appeal  did  not  resiilt  in  a 
decision  by  the  Board  of  Patent  Appeals 
and  Interferences. 

***** 

(d)  *  *  * 

(2)  The  number  of  days,  if  any,  in  the 
period  beginning  on  the  date  of  mailing 
of  an  examiner's  answer  under  §  41.39 
of  this  title  in  the  application  under 
secrecy  order  and  ending  on  the  date  the 
secrecy  order  was  removed; 
***** 

(e)  The  period  of  adjustment  under 
§  1.702(e)  is  the  siun  of  the  number  of 
days,  if  any,  in  the  period  beginning  on 
the  date  on  which  a  notice  of  appeal  to 
the  Board  of  Patent  Appeals  and 
Interferences  was  filed  under  35  U.S.C. 
134  and  §41.31  of  this  title  and  ending 
on  the  date  of  a  final  decision  in  favor 
of  the  applicant  by  the  Board  of  Patent 
Appeals  emd  hiterferences  or  by  a 
Federal  court  in  an  appeal  under  35 
U.S.C.  141  or  a  civil  action  luider  35 
U.S.C.  145. 


39.  hi~§  1.704,  revise  paragraph  (cj(9) 
to  read  as  follows: 

§  1 .704    Reduction  of  period  of  adjustment 
of  patent  tenn. 

***** 

(c)*  *  *   " 

(9)  Submission  of  sin  amendment  or 
other  paper  after  a  decision  by  the  Board 
of  Patent  Appeals  and  Interferences, 
other  than  a  decision  designated  as 
containing  a  new  ground  of  rejection 
under  §4 1.50(b)  of  this  title  or  statement 
under  §41. 50(c)  qf  this  title,  or  a 
decision  by  a  Federal  court,  less  than 
one  month  before  the  mailing  of  an 
Office  action  under  35  U.S.C.  132  or 
notice  of  allowance  under  35  U.S.C.  151 
that  requires  the  mailing  of  a 
supplemental  Office  action  or 
supplemental  notice  of  allowance,  in 
which  case  the  period  of  adjustment  set 
forth  in  §  1.703  shall  be  reduced  by  the 
lesser  of: 

(i)  The  number  of  days,  if  any, 
beginning  on  the  day  after  the  mailing 
date  of  the  original  Office  action  or 
notice  of  allowance  and  ending  on  the 
mailing  date  of  the  supplemental  Office 
action  or  notice  of  allowance;  or 

(ii)  Four  months; 

***** 

40.  Revise  §  1.959  to  read  as  follows: 

SI -959    Appeal  In  inter  partes 
reexamination. 

Appeals  to  the  Board  of  Patent 
Appeals  and  Interferences  under  35 
U.S.C.  134(c)  are  conducted  according 
to  part  41,  subpart  C,  of  this  title. 


SS  1-961-1.977    [Removed  and  reserved] 

41.  Remove  and  reserve  §§  1.961- 
1.977. 

42.  Revise  §  1.979  to  read  as  follows: 

§1.979    Return  of  Jurisdiction  from  ttie 
Board  of  Patent  Appeals  and  Interferences; 
termination  of  proceedings. 

(a)  Jiuisdiction  over  an  inter  partes 
reexamination  proceeding  passes  to  the 
examiner  after  a  decision  by  the  Board 
of  Patent  Appeals  and  Interferences 
upon  transmittal  of  the  file  to  the 
examiner,  subject  to  each  appellant's 
right  of  appeal  or  other  review,  for  such 
further  action  as  the  condition  of  the 
inter  partes  reexamination  proceeding 
may  require,  to  carry  into  effect  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences. 

(b)  Upon  termination  of  the  appeal 
before  the  Board  of  Patent  Appeals  and 
Interferences  (§  41.83),  if  no  further 
appeal  has  been  taken  (§  1.983),  the 
inter  partes  reexamination  proceeding 
will  be  terminated  and  the  Director  will 
issue  a  certificate  under  §  1.997 
terminating  the  proceeding.  If  an  appeal 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  has  been  filed,  that 
appeal  is  considered  terminated  when 
the  mandate  is  issued  by  the  Court. 

43.  Revise  §  1.981  to  read  as  follows: 

§  1 .981     Reopening  after  a  final  decision  of 
the  Board  of  Patent  Appeals  and 
interferences. 

When  a  decision  by  the  Board  of 
Patent  Appeals  and  Interferences  on 
appeal  has  become  final  for  judicial 
review,  prosecution  of  the  inter  partes 
reexamination  proceeding  will  not  be 
reopened  or  reconsidered  by  the 
primary  examiner  except  under  the 
provisions  of  §  41.77  without  the 
written  authority  of  the  Director,  and 
then  only  for  the  consideration  of 
matters  not  already  adjudicated, 
sufficient  cause  being  shown. 

44.  Revise  §  1.993  to  read  as  follows: 

§  1 .993    Suspension  of  concurrent 
interference  and  inter  partes  reexamination 
proceeding. 

If  a  patent  in  the  process  of  inter 
partes  reexamination  is  or  becomes 
involved  in  an  interference,  the  Director 
may  suspend  the  inter  partes 
reexamination  or  the  interference.  The 
Director  will  not  consider  a  request  to 
suspend  an  interference  luiless  a  motion 
imder  §41. 121(a)(3)  of  this  title  to 
suspend  the  interference  has  been 
presented  to,  and  denied  by,  an 
administrative  patent  judge  and  the 
^request  is  filed  within  ten  (10)  days  of 
a  decision  by  an  administrative  patent 
judge  denying  the  motion  for 
suspension  or  such  other  time  as  the 
administrative  patent  judge  may  set. 


PART  5— SECRECY  OF  CERTAIN 
INVENTIONS  AND  UCENSES  TO 
EXPORT  AND  RLE  APPUCATIONS  IN 
FOREIGN  COUNTRIES 

45.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  35  U.S.C.2(b)(2),  41,  181-188.  as 
amended  by  the  patent  Law  Foreign  Filing 
Amendments  Act  of  1988,  Pub.  L.  100-418, 
102  Stat.  1567;  the  Anns  Export  Control  Act, 
as  amended.  22  U.S.C.  2751  et  seq.;  the 
Atomic  Energy  Act  of  1954,  as  amended,  42 
U.S.CX.  2011  et  seq.;  the  Nuclear  Non 
Proliferation  Act  of  1978,  22  U.S.C  3201  et 
seq.;  and  the  delegations  in  the  regulations 
xmder  these  Acts  of  the  Commissioner  (15 
CFR  3701. 10(j}.  22  CFR  125.04,  and  10  CFR 
810.7). 

45a.  In  §  5.3,  revise  paragraph  (b)  to 
read  as  follows: 

fSJ    Prosecution  of  application  under 
secrecy  orders;  wtttiholding  patent 

***** 

(b)  An  interference  will  not  be 
declared  involving  a  national 
application  under  secrecy  order.  An 
applicant  whose  application  is  under 
secrecy  order  may  suggest  an 
interference  (§  41.202(a)).  but  the  Office 
will  not  act  on  the  request  while  the 
application  remains  tmder  a  secrecy 
order. 


PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

46.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  500,  15  U.S.C.  1123;  35 
U.S.C.  2(b)(2).  31,  32,  41. 

46a.  In  §  10.23,  revise  paragraph  {c)(7) 
to  read  as  follows: 

§10.23    Misconduct. 

***** 

(c)*  *  * 

(7)  Knowingly  withholding  fi-om  the 
Office  information  identifying  a  patent 
or  patent  application  of  another  from 
which  one  or  more  claims  have  been 
copied.  See  §  41.202(a)(1)  of  this  title. 
***** 

47.  Add  part  41  to  read  as  follows: 

PART  41— PRACTICE  BEFORE  THE     - 
BOARD  OF  PATENT  APPEALS  AND 
INTERFERENCES 

Subpert  A— General  Provisions 

Sec. 

41.1  Policy. 

41.2  Definitions. 

41.3  Petitions. 

41.4  Timeliness.    ^ 

41.5  Counsel. 

41.6  Public  availability  of  Board  records. 
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41.7  Management  of  the  record. 

41.8  Mandatory  notices. 

41.9  Action  by  owner. 
41.20    Fees. 

Subpart  B—£x  parte  ApfiMls  to  the  Board 

41.30  Definitions. 

41.31  Appeal  to  Board. 

41.33  Amendments  and  affidavits  or  other 

evidence  after  appeal. 

'  41.35  lurisdiction  over  appeal. 

41.37  Appeal  brief. 

41.39  Examiner's  answer. 

41.41  Reply  brief. 

41.43  Examiner's  response  to  reply  brief. 

41.47  Oral  hearing. 

41.50  Decisions  and  other  actions  by  the 

Board. 

41.52  Rehearing. 

41.54  Action  following  decision. 

41.56  Termination  of  appeal. 

Subpart  C— Intar  Partas  Appaals  to  tha 
Bo«tl 

41.60  Definitions. 

41.61  "Notice  of  appeal  and  cross  appeal  to 
Board. 

41.63  Amendments  and'affidavits  or  other 
evidence  after  appeal. 

41.64  Jurisdiction  over  appeal  in  inter 
partes  reexamination. 

41.66  Time  for  filing  briefs. 

41.67  Appellant's  brief. 

41.68  Respondent's  brief. 

41.69  Examiner's  answer. 
41.71  Rebuttal  brief. 
41.73  Oral  hearing. 

41.77    Decisions  and  other  actions  by  the 

Board. 
41.79    Rehearing. 
41.81    Action  following  decision. 
41.83    Termination  of  appeal. 

Subpart  D— Contastad  Cases 

41.100  Definitions. 

41.101  Notice  of  proceeding. 

41.102  Ck>mpletion  of  examination. 

41.103  Jurisdiction  over  involved  files. 

41.104  Conduct  of  contested  case. 

41.105  Ex  parte  communications. 

41.106  Filing  and  service. 

41.107  [Reserved]. 

41.108  Lead  counsel. 

41.109  Access  to  and  copies  of  Office 
records. 

41.110  Filing  claim  information. 

41.120  Notice  of  basis  for  relief. 

41.121  Motions. 

41.122  New  argimients  in  opposition  or 
reply. 

41.123  Time  for  acting  on  motions. 

41.124  Oral  argument. 

41.125  Decisions  on  motions. 

41.126  Arbitration. 

41.127  Judgment. 

41.128  Termination. 

41.129  Sanctions. 

41.150  Discovery. 

41.151  Admissibility. 

41.152  Applicability  of  the  Federal  Rules  of 
Evidence. 

41.153  Records  of  the  United  States  Patent 
and  Trademark  Office. 

41.154  Form  of  evidence. 

41.155  Objection;  motion  to  exclude; 
motion  in  limine. 
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41.156  Compelling  testimony  and 
pi  sduction. 

41.157  Taking  testimony.      . 

41.15fl    Expert  testimony;  tests  and  data. 

Subpt  rt  E— Patent  Interferences 

41.200  Procedure;  pendency. 

41.201  Definitions. 

41.202  Suggesting  an  interference. 

41.203  Declaration. 

41.204  Notice  of  basis  for  relief. 

41.205  Settlement  agreements. 

41.206  Common  interests  in  the  invention. 

41.207  Presimiptions. 

41.208  Content  of  substantive  and 
rei  ponsive  motions. 

Autl  ority:  35  U.S.C.  2(bJ(2).  3(a}(2KA},  21, 
23,32.41.134,135. 

Subpi  irt  A— General  Provisions 

§41.1    Policy. 

(a)  Scope.  This  Part  41  governs 
proceedings  before  the  Board  of  Patent 
Appei  is  and  Interferences.  Sections  1.1 
to  1.31 1  and  1.181  to  1.183  of  this  title 
also  a  )ply  to  practice  before  the  Board, 
as  do  )ther  sections  of  part  1  of  this  title 
that  aj  e  cited  in  this  part  41. 

(b)  ( Construction.  Tne  provisions  of 
this  P(  irt  41  shall  be  construed  to  secure 
the  jui  t,  speedy,  and  inexpensive 
resolu  tion  of  every  proceeding  before 
the  Be  ard. 

(c)  j  )ecorum.  Each  party  must  act  with 
courteisy  and  decorum  in  all 
proceedings  before  the  Board,  including 
interai  :tions  with  other  parties. 

§41.2    Definitions. 

Unlpss  otherwise  clear  from  the 

the  following  definitions  apply 
pro  :eedings  under  this  part: 
Affi  davit  means  affidavit,  declaration 
§  1.68  of  this  title,  or  statutory 
declaibtion  imder  28  U.S.C.  1746.  A 
transc  -ipt  of  an  ex  parte  deposition  may 
as  an  affidavit  in  a  contested 


used 


Appe«  1 

(1) 

(i)Ii 
panel 

(ii) 
Chief 
another 
delega  L 


Boa 
Secret  uy 


Deputy 
for 


contejjt 
to 

under 
de 
tra 
be 

case. 
Bo(^d  means  the  Board  of  Patent 

Is  and  Interferences  and  includes: 

a  final  Board: 
an  appeal  or  contested  case,  a 
[  bf  the  Board. 

a  proceeding  under  §  41.3,  the 
■ ,  Administrative  Patent  Judge  or 
■  official  acting  under  an  express 
tion  from  the  Chief 
Admit  listrative  Patent  Judge. 

(2)  I  or  non-final  actions,  a  Board 
memb  n  or  employee  acting  with  the 
autho]  ity.of  the  Board. 

'd  member  means  the  Under 
of  Commerce  for  Intellectual 
Property  and  Director  of  the  United 
States  Patent  and  Trademark  Office,  the 
Under  Secretary  of  Commerce 
Int  sUectual  Property  and  Deputy 
Directi  )r  of  the  United  States  Patent  and 
Trade]  lark  Office,  the  Commissioner  for 
Patent  i,  the  Commissioner  for 


Trademarks,  and  the  administrative 
patent  judges. 

Contested  case  means  a  Board 
proceeding  other  than  an  appeal  under 
35  U.S.C.  134  or  a  petition  under  §41.3. 
An  appeal  in  an  inter  partes 
reexamination  is  not  a  contested  case. 

Final  means,  with  regard  to  a  Board 
action,  final  for  the  purposes  of  judicial 
review..  A  detdsion  is  final  only  if: 

(1)  In  a  panel  proceeding.  The 
decision  is  rendered  by  a  panel, 
disposes  of  all  issues  with  regard  to  the 
party  seeking  judicial  review,  and  does 
not  indicate  that  further  action  is 
required;  and 

(2)  In  other  proceedings.  The  decision 
disposes  of  all  issues  or  the  decision 
states  it  is  final. 

Hearing  means  consideration  of  the 
issues  of  record.  Rehearing  means 
reconsideration. 

Office  means  United  States  Patent  and 
Trademark  Office. 

Panel  means  at  least  three  Board 
members  acting  in  a  panel  proceeding. 

Panel  proceeding  means  a  proceeding 
in  which  final  action  is  reserved  by 
statute  to  at  least  three  Board  members, 
but  includes  a  non-final  portion  of  such 
a  proceeding  whether  administered  by 
panel  or  not. 

Party,  in  this  part,  means  any  entity 
participating  in  a  Board  proceeding, 
other  than  officers  and  employees  of  the 
Office,  including: 

(1)  An  appellant; 

(2)  A  participant  in  a  contested  case; 

(3)  A  petitioner;  and 

(4)  Counsel  for  any  of  the  above, 
where  context  permits. 

§41.3    Petltiona. 

(a)  Deciding  official.  Petitions  must  be 
addressed  to  the  Chief  Administrative 
Patent  Judge.  A  panel  or  an 
administrative  patent  judge  may  certify 
a  question  of  poUcy  to  the  Chief 
Administrative  Patent  Judge  for 
decision.  The  Chief  Administrative 
Patent  Judge  may  delegate  authority  to 
decide  petitions. 

(b)  The  following  matters  are  not 
subject  to  petition: 

(1)  Issues  committed  by  statute  to  a 
panel,  and 

(2)  In  pending  contested  cases, 
procedural  issues.  See  §  41.121(a)(3)  and 
§  41.125(c). 

(c)  Petition  fee.  The  fee  set  in 

§  41.20(a)  must  accompany  any  petition 
imder  this  section  except  no  fee  is 
required  for  a  petition  under  this  section 
seeking  supervisory  review. 

(d)  Effect  on  proceeding.  The  filing  of 
a  petition  does  not  stay  the  time  for  any 
other  action  in  a  Board  proceeding. 

(e)  Time  for  action. 
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(1)  Except  as  otherwise  provided  in 
this  part  or  as  the  Board  may  authorize 
in  writing,  a  party  may: 

(i)  File  the  petition  within  14  calendar 
days  from  the  date  of  the  action  from 
which  the  party  is  requesting  relief,  and 

(ii)  File  any  request  for 
reconsideration  of  a  petition  decision 
within  14  calendar  days  of  the  decision 
on  petition  or  such  other  time  as  the 
Board  may  set. 

(2)  "A  party  may  not  file  an  opposition 
or  a  reply  to  a  petition  without  Board 
authorization. 

§41.4    TInwIiness. 

(a)  Extensions  of  time.  Extensions  of 
time  will  be  granted  only  on  a  showing 
of  good  cause  except  as  otherwise 
provided  by  rule. 

(b)  Late  filings.  Late  filings  will  not  be 
considered  absent  a  showing  of 
excusable  neglect  or  a  Board 
determination  that  consideration  on  the 
merits  would  be  in  the  interest  of 
justice. 

:    (c)  Scope.  This  section  governs  all 
proceedings  before  the  Board,  but  does 
not  apply  to  Board-related  proceedings 
outside  ihe  Board,  such  as: 

(1)  Seeking  judicial  review  (see 
§§  1.301-1.304  of  this  title)  or 

(2)  Extensions  during  prosecution  (see 
§1.136  of  this  title). 

f41.5    Counsel. 

While  the  Board  has  jiuisdiction: 

(a)  Appearance  pro  hac  vice.  The 
Board  may  authorize  a  person  other 
than  a  patent  practitioner  to  appear  as 
coimsel  in  a  specific  proceeding. 

(b)  Disqualification.  (1)  The  Board 
may  disqualify  counsel  in  a  specific 
proceeding  after  notice  and  an 
opportunity  to  be  heard. 

(2)  A  decision  to  disqualify  is  not 
final  for  the  purposes  of  judicial  review 
imtil  certified  by  the  Chief 
Admioistrative  Patent  Judge. 

(c)  Withdrawal.  Counsel  may  not 
withdraw  fitjm  a  proceeding  before  the 
Bo£ud  unless  the  Board  authorizes  such 
withdrawal. 

(d)  Procedure.  The  Board  may 
institute  a  proceeding  under  this  section 
on  its  own  or  a  party  in  a  contested  case 
may  request  relief  under  this  section. 

(e)  Referral  to  the  Director  of 
Enrollment  and  Discipline.  The  Board 
may  refer  a  question  arising  under 
paragraphs  (a)  or  (b)  of  this  section  to 
the  Director  of  Enrollment  and 
Discipline  for  action. 

$41.6    Publie  •vailabillty  of  BoanJ  records. 

(a)  Publication. — (1)  Generally.  Any 
Board  action  is  available  for  public 
inspection  without  a  party's  permission 
if  rendered  in  a  file  open  to  the  public 


pursuant  to  §  l.ll  of  this  title  or  in  an 
application  that  has  been  published  in 
accordance  with  §§  1.211  through  1.221 
of  this  title.  The  Office  may 
independently  publish  any  Board  action 
that  is  available  for  public  inspection. 

(2)  Determination  of  special 
circumstances.  Any  Board  action  not 
publishable  imder  paragraph  (a)(1)  of 
this  section  may  be  published  or  made 
available  for  public  inspection  if  the 
Director  believes  that  special 
circumstances  warrant  publication  and 
a  party  does  not,  within  two  months 
after  being  notified  of  the  intention  to 
make  the  action  public,  object  in  writing 
on  the  groimd  that  the  action  discloses 
the  objecting  party's  trade  secret  or 
other  confidential  information  and 
states  with  specificity  that  such 
information  is  not  otherwise  publicly 
available.  If  the  action  discloses  such 
information,  the  party  shall  identiiy  the 
deletions  in  the  text  of  the  action 
considered  necessary  to  protect  the 
information.  If  the  affected  party 
considers  that  the  entire  action  must  be 
withheld  irom  the  public  to  protect  such 
information,  the  party  must  explain 
why.  The  party  will  be  given  time,  not 
less  than  twenty  days,  to  request 
reconsideration  and  seek  court  review 
before  any  contested  portion  of  the 
action  is  made  public  over  its  objection. 

(b)  Record  of  proceeding.— [1)  The 
record  of  a  Board  proceeding  is 
available  to  the  public  unless  a  patent 
application  not  otherwise  available  to 
the  public  is  involved. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  after  a  final  Board  action 
in  or  termination  of  a  Board  proceeding, 
the  record  of  the  Board  proceeding  will 
be  made  available  to  the  public  if  any 
involved  file  is  or  becomes  open  to  the 
public  under  §  1.11  of  this  title  or  an 
involved  application  is  or  becomes 
published  luider  §§  1.211-1.221  of  this 
title. 

§41.7    Management  of  the  record. 

(a)  The  Board  may  expunge  any  paper 
that  is  not  authorized  under  this  part  or 
in  a  Board  order,  or  that  is  filed  contrary 
to  a  Board  ouler. 

(b)  A  party  may  not  file  a  paper 
previously  filed  in  the  same  Board 
proceeding,  not  even  as  an  exhibit  or 
appendix,  without  Board  authorization. 

§41.8    Mandatory  notlcaa. 

In  an  appeal  (§§41.37,  41.67,  or 
§41.68)  or  at  the  initiation  of  a 
contested  case  (§41.101),  and  within  20 
days  of  any  change  during  the 
proceeding,  a  party  must  identify: 

(a)  Its  real  party-in-interest,  and 

(b)  Each  judicial  or  administrative 
proceeding  that  could  affect,  or  be 


affected  by,  the  Board  proceeding, 
specifically  including  judicial  review  of 
the  Board  proceeding. 

§41.9    Action  by  owner. 

(a)  Entire  interest.  An  owner  of  the 
entire  interest  in  an  application  or 
patent  involved  in  a  Board  proceeding 
may  act  in  the  proceeding  to  the 
exclusion  of  the  inventor  (see  §  3.73(b) 
of  this  title). 

(b)  Part  interest.  An  owner  of  a  part 
interest  in  an  application  or  patent 
involved  in  a  Board  proceeding  may 
petition  to  act  in  the  proceeding  to  the 
exclusion  of  an  inventor  or  a  co-owner. 
The  petition  must  show  the  inability  or 
refusal  of  an  inventor  or  co-owner  to 
prosecute  the  proceeding  or  other  cause 
why  it  is  in  the  interest  of  justice  to 
permit  the  owner  of  a  part  interest  to  act 
in  the  proceeding.  An  order  granting  the 
petition  may  set  conditions  on  the 
actions  of  the  parties  during  the 
proceeding. 


§41.20 

■  (a)  Petition  fee.  The  fee  for  filing  a 
petition  under  this  part  is — §  130.00. 
(b)  Appeal  fees. 

(1)  For  filing  a  notice  of  appeal  from 
the  examiner  to  the  Board: 

(i)  By  a  small  entity  (§  1.27(a)  of  this 
title)--$165.00. 

(ii)  By  other  than  a  small  entity — 
$330.00. 

(2)  In  addition  to  the  fee  for  filing  a 
notice  of  appeal,  for  filing  a  brief  in 
support  of  an  appeal: 

(i)  By  a  small  entity  (§  1.27(a)  of  this 
title)-^165.00. 

(ii)  By  other  than  a  small  entity — 
$330.00. 

(3)  For  filing  a  request  for  an  oral 
hearing  before  the  Board  in  an  appeal 
under  35  U.S.C.  134: 

(i)  By  a  small  entity  (§  1.27(a)  of  this 
title)— $145.00 

(ii)  By  other  than  a  small  entity — 
$290.00. 

Subpart  B— Ex  parte  Appeals  to  the 
BoanJ 

§41.30    Definitions. 

In  addition  to  the  definitions  in 
§  41.2,  the  following  definitions  apply  to 
proceedings  under  this  subpart  unless 
otherwise,  clear  fiom  the  context: 

Proceeding  means  either  a  national 
application  for  a  patent,  an  application 
for  reissue  of  a  patent,  or  an  ex  parte 
reexamination  proceeding.  Appeal  to 
the  Board  in  an  inter  partes 
reexamination  proceeding  is  controlled 
by  subpart  C  of  this  part. 

Applicant  means  either  the  applicant 
in  a  national  application  for  a  pat^it  or 
the  applicant  in  an  application  for 
reissue  of  a  patent. 
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Owner  means  the  owner  of  the  patent 
undergoing  ex  parte  reexamination 
under  §  1.510  of  this  title. 

I41J1    Appeal  to  Board. 

(a)  Who  may  appeal  and  how-to  file 
an  appeal: 

(1)  Every  applicant,  any  of  whose 
claims  has  been  twice  or  finally  (§  1.113 
of  this  title)  rejected,  may  appeal  the 
decision  of  the  examiner  to  the  Board  by 
£ding  a  notice  of  appeal  accompanied  by 
the  fee  set  forth  in  §  41.20(b)(1)  within 
the  time  period  provided  imder  §  1.134 
of  this  title  for  reply. 

(2)  Every- owner  of  a  patent  imder  ex 
parte  reexamination  filed  under  §  1.510 
of  this  title  before  November  29, 1999, 
any  of  whose  claims  has  been  twice  or 
finally  (§1.113  of  this  title)  rejected, 
may  appeal  from  the  decision  of  the 
examiner  to  the  Board  by  filing  a  notice 
of  appeal  accompanied  by  the  fee  set 
forth  in  §  41.20(b)(1)  within  the  time 
period  provided  under  §  1.134  of  this 
title  for  reply. 

(3)  Every  owner  of  a  patent  under  ex 
parte  reexamination  filed  under  §  1.510 
of  this  title  on  or  after  November  29, 
1999,  any  of  whose  claims  has  been 
finally  (§  1.113  of  this  title)  rejected, 
may  appeal  from  the  decision  of  the 
examiner  to  the  Board  by  filing  a  notice 
of  appeal  accompanied  by  the  fee  set 
forth  in  §  41.20(b)(1)  within  the  time 
period  provided  under  §  1.134  of  this 
title  for  reply. 

(b)  The  signature  requirement  of 

§  1.33  of  this  title  does  not  apply  to  a 
notice  of  appea^  filed  imder  this  section. 

(c)  An  appeal,  when  taken,  must  be 
taken  from  the  rejection  of  all  claims 
under  rejection  which  the  applicant  or 
owner  proposes  to  contest.  Questions 
relating  to  matters  not  affecting  the 
merits  of  the  invention  may  be  required 
to  be  settled  before  an  appeal  can  be 
considered. 

(d)  The  time  periods  set  forth  in 
paragraphs  (a)(l)-(a)(3)  of  this  section 
are  extendable  imder  the  provisions  of 
§  1 .136  of  this  title  for  patent 
applications  and  §  1.550(c)  of  this  title 
for  ex  parte  reexamination  proceedings. 

141.33    Amandmentaandaffictevttsor 


(a)  Amendments  submitted  after  the 
date  the  proceeding  has  been  appealed 
pursuant  to  §41.31(a)(l)-(a)(3)  may  be 
admitted: 

(1)  To  cancel  claims,  where  such 
cancellation  does  not  affect  the  scope  of 
any  other  pending  claim  in  the 
proceeding,  or 

(2)  To  rewrite  dependent  claims  into 
independent  form. 

(b)  All  other  amendments  submitted 
after  the  date  the  proceeding  has  been 


appeajed  pursuant  to  §41.31(a)(l)-(a)(3) 
be  admitted  except  as  permitted 
1.39(b)(1),  41.50(a)(2)(i)  and 


nut 


will 

by§§ 

41.50(b)(1) 

(c)  /  ffidavits  or  other  evidence 
submitted  after  the  date  the  proceeding 
appealed  pursuant  to 
(a)(l)-(a)(3)  will  not  be  admitted 
as  permitted  by  §§  41.39(b)(1), 
i)(2)(i)  and  41.50(b)(1). 


bem 


has 
§41.3 
except 
41.50( 
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§  41 .35    Jurisdiction  over  appeai. 

(a)  Ji  irisdiction  over  the  proceeding 
passes  to  the  Board  upon  transmittal  of 
the  fih ',  including  all  briefs  and 
examii  ler's  answers,  to  the  Board. 

(b)  I  ,  after  receipt  and  review  of  the 
procee  ding,  the  Board  determines  that 
the  fih  is  not  complete  or  is  not  in 
compi  ance  with  the  requirements  of 
this  su  jpart,  the  Board  may  relinquish 
jurisdi  ;tion  to  the  examiner  or  take 
other  i  ppropriate  action  to  permit 
compl  ition  of  the  proceeding. 

-  (c)  P  rior  to  the  entry  of  a  decision  on 
the  ap  (eal  by  the  Board,  the  Director 
may  si  a  sponte  order  the  proceeding 
remanped  to  the  examiner. 


Appeal  brief. 


(a){l  Appellant  must  file  a  brief 
under  his  section  within  two  months 
from  tie  date  of  the  notice  of  appeal 
under  §41.31. 

(2)  llie  brief  must  be  accompanied  by 
the  feelset  forth  in  §41. 20(b)(2). 

(b)  On  failure  to  file  the  brief, 
accompanied  by  the  requisite  fee, 
within  the  period  specified  in  paragraph 
(a)  of  t  lis  section,  the  appeal  will  stand 
dismis  >ed. 

(c)(l  The  brief  shall  contain  the 
follow  ng  items  under  appropriate 
headin  js  and  in  the  order  indicated  in 
paragn  phs  {c)(l)(i)  through  (c)(l)(x)  of 
this  s«  rtion,  except  that  a  brief  filed  by 
an  app  sllant  who  is  not  represented  by 
a  regis  ered  practitioner  need  only 
substaj  itially  comply  with  paragraphs 
(c)(l)(i  through  (c)(l)(iv)  and  (c)(l)(vii) 
throug  1  (c)(l){x)  of  this  section: 

(i)  fli  >al  party  in  interest.  A  statement 
identif  ring  by  name  the  real  party  in 
interes  . 

(ii)  f  elated  appeals  and  interferences. 
A  state  ment  identifying  by  application, 
patent,  appeal  or  interference  number 
all  oth(  ir  prior  and  pending  appeals, 
interfei  ences  or  judicial  proceedings 
known  to  appellant,  the  appellant's 
legal  «  presentative,  or  assignee  which 
may  be  related  to,  directly  affect  or  be 
directl; '  affected  by  or  have  a  bearing  on 
the  Boi  ird's  decision  in  the  pending 
appeal,  Copies  of  any  decisions 
render(  (d  by  a  court  or  the  Board  in  any 
proceet  ling  identified  under  this 
paragn  ph  must  be  included  in  an 


appendix  as  required  by  paragraph 
(c){l)(x)  of  this  section. 

(iii)  Status  of  claims.  A  statement  of 
the  status  of  all  the  claims  in  the 
proceeding  (e.g.,  rejected,  allowed  or 
confirmed,  withdrawn,  objected  to, 
canceled)  and  an  identification  of  those 
claims  that  are  being  appealed. 

(iv)  Status  of  amendments.  A 
statement  of  the  status  of  any 
amendment  filed  subsequent  to  final 
rejection.  • 

(v)  Summary  of  claimed  subject 
matter.  A  concise  explanation  of  the 
subject  matter  defined  in  each  of  the 
independent  claims  involved  in  the 
appeal,  which  shall  refer  to  the 
specification  by  page  and  line  number, 
and  to  the  drawing,  if  any,  by  reference 
characters.  For  each  claim  involved  in 
the  appeal,  every  means  plus  function 
and  step  plus  function  as  permitted  by 
35  U.S.C.  112,  sixth  paragraph,  must  be 
identified  and  the  structure,  material,  or 
acts  described  in  the  specification  as 
corresponding  to  each  claimed  function 
must  be  set  forth  with  reference  to  the 
specification  by  page  and  line  number, 
and  to  the  drawing,  if  any,  by  reference 
characters. 

(vi)  Grounds  of  rejection  to  be 
reviewed  on  appeal.  A  concise 
statement  of  each  ground  of  rejection 
presented  for  review. 

(vii)  Argument.  The  contentions  of 
appellant  with  respect  to  each  ground  of 
rejection  presented  for  review  in 
paragraph  (c)(l)(vi)  of  this  section,  and 
the  basis  therefor,  with  citations  of  the 
statutes,  regulations,  authorities,  and 
parts  of  the  record  relied  on.  Any 
arguments  or  authorities  not  included  in 
the  brief  t)r  a  reply  brief  filed  pursuant 
to  §  41.41  will  be  refused  consideration 
by  the  Board,  imless  good  cause  is 
shown.  Each  ground  of  rejection  must 
be  treated  imder  a  separate  heading.  For 
each  ground  of  rejection  applying  to  two 
or  more  claims,  the  claims  may  be 
argued  separately  or  as  a  group.  When 
multiple  claims  subject  to  the  same 
ground  of  rejection  are  argued  as  a 
group  by  appellant,  the  Board  may 
select  a  sin^e  claim  from  the  group  of 
claims  that  are  argued  together  to  decide 
the  appeal  with  respect  to  the  group  of 
claims  as  to  the  ground  of  rejection  on 
the  basis  of  the  selected  claim  alone. 
Notwithstanding  any  other  provision  of 
this  paragraph,  the  failure  of  appellant 
to  separately  argue  claims  which 
appellant  has  grouped  together  shall 
constitute  a  waiver  of  any  argument  that 
the  Board  must  consider  the 
patentability  of  any  grouped  claim 
separately.  Any  claim  argued  separately 
should  be  placed  under  a  subheading 
identifying  the  claim  by  number.  Claims 
argued  as  a  group  should  be  placed 
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under  a  subheading  identifying  the 
claims  by  niunber.  A  statement  which 
merely  points  out  what  a  claim  recites 
will  not  be  considered  an  aigimient  for 
patentability  of  the  claim. 

(viii)  Claims  appendix.  An  appendix 
containing  a  copy  of  the  claims  involved 
in  the  appeal. 

(tx)  Evidence  appendix.  An  appendix 
containing  copies  of  any  evidence 
submitted  pursuant  to  §§  1.130, 1.131, 
1.132  of  this  title  or  of  any  other 
evidence  entered  by  the  examinw  and 
relied  upon  by  appellant  in  the  appeal, 
along  with  a  statement  setting  forth 
where  in  the  record  that  evidence  was 
entered  in  the  record  by  the  examiner. 
Reference  to  imentered  evidence  is  not 
permitted  in  the  brief.  See  §41.33  for 
treatment  of  evidence  submitted  after 
appeal.  This  appendix  may  also  include 
copies  of  the  evidence  relied  upon  by 
the  examiner  as  to  groimds  of  rejection 
to  be  reviewed  on  appeal. 

(x)  Related  proceedings  appendix.  An 
appendix  containing  copies  of  decisions 
rendered  by  a  court  or  the  Board  in  any 
proceeding  identified  piu^uant  to 
paragraoh  (c)(l)(ii)  of  this  section. 

(2)  A  brief  shall  not  include  any  new 
or  non-admitted  amendment,  or  any 
new  or  non-admitted  affidavit  or  other 
evidence.  See  §  1.116  of  this  title  for 
amendments,  affidavits  or  other 
evidence  filed  after  final  action  but 
before  or  with  any  appeal  and  §  41.33 
for  amendments,  affidavits  or  other 
evidence  filed  after  the  date  of  the 
appeal. 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (c)  of  this  section,  appellant 
will  be  notified  of  the  reasons  for  non- 
compliance and  given  a  time  period 
within  which  to  file  an  amended  brief. 
If  appellant  does  not  file  an  amended 
brief  within  the  set  time  period,  or  files 
an  amended  brief  which  does  not 
overcome  all  the  reasons  for  non- 
compliance stated  in  the  notification, 
the  appeal  will  stand  dismissed. 

(e)  The  time  periods  set  forth  in  this 
section  are  extendable  under  the 
provisions  of  §  1.136  of  this  title  for 
patent  applications  and  §  1.550(c)  of  this 
title  for  ex  parte  reexamination 
proceedings. 

§  41  ^    Examiner's  answer. 

(a)(1)  The  primary  examiner  may, 
within  such  time  as  may  be  directed  by 
the  Director,  furnish  a  written  answer  to 
the  appeal  brief  including  such 
explanation  of  the  invention  claimed 
and  of  the  references  relied  upon  and 
grounds  of  rejection  as  may  be 
necessary,  suppljring  a  copy  to 
appellant.  If  the  primary  examiner 
determines  that  the  appeal  does  not 


comply  with  the  provisions  of  §§  41.31- 
41.37  or  does  not  relate  to  an  appealable 
action,  the  primary  examiner  shall  make 
such  determination  of  record. 

(2)  An  examiner's  answer  may 
include  a  new  ground  of  rejection. 

(b)  If  an  examiner's  answer  contains  a 
new  groimd  of  rejection,  appellant  must 
within  two  months  from  the  date  of  the 
examiner's  answer  exercise  one  of  the 
following  two  options  to  avoid  sua 
sponte  dismissal  of  the  appeal  as  to  the 
claims  subject  to  the  new  groimd  of 
rejection: 

(1)  Reopen  prosecution.  Request  that 
prosecution  be  reopened  before  the 
primary  examiner  by  filing  a  reply 
under  §1.111  of  this  title  with  or 
without  amendment  or  submission  of 
affidavits  (§§  1.130, 1.131  or  1.132  of 
this  title)  or  other  evidence.  Any 
amendment  or  submission  of  affidavits 
or  other  evidence  must  be  relevant  to 
the  new  ground  of  rejection.  A  request 
that  complies  with  this  paragraph  will 
be  entered  and  the  application  or  the 
patent  under  ex  parte  reexamination 
will  be  reconsidered  by  the  examiner 
imder  the  provisions  of  §  1 . 1 1 2  of  this 
title.  Any  request  that  prosecution  be 
reopened  imder  this  paragraph  will  be 
treated  as  a  request  to  withdraw  the 
appeal. 

(2)  Maintain  appeal.  Request  that  the 
appeal  be  maintained  by  filing  a  reply 
brief  as  set  forth  in  §41.41.  Such  a  reply 
brief  must  address  each  new  ground  of 
rejection  as  set  forth  in  §  41.37(c)(l)(vii) 
and  should  follow  the  other 
requirements  of  a  brief  as  set  forth  in 

§  41.37(c).  A  reply  brief  may  not  be 
accompanied  by  any  amendment, 
affidavit  (§§1.130, 1.131  or  1.132  of  this 
title)  or  other  evidence.  If  a  reply  brief 
filed  pinsuant  to  this  section  is 
accompanied  by  any  amendment, 
affidavit  or  other  evidence,  it  shall  be 
treated  as  a  request  that  prosecution  be 
reopened  before  the  primary  examiner 
under  paragraph  (b)(1)  of  this  section. 

(c)  Extensions  of  time  under  §  1.136(a) 
of  this  title  for  patent  applications  are 
not  applicable  to  the  time  period  set 
forth  in  this  section.  See  §  1.136(b)  of 
this  title  for  extensions  of  time  to  reply 
for  patent  applications  and  §  1.550(c)  of 
this  title  for  extensions  of  time  to  reply 
for  ex  parte  reexamination  proceedings. 

141.41    Reply  brtof. 

(a)(1)  Appellant  may  file  a  reply  brief 
to  an  examiner's  answer  within  two 
months  bom  the  date  of  the  examiner's 
answer. 

(2)  A  reply  brief  shall  not  include  any 
new  or  non-admitted  amendment,  or 
any  new  or  non-admitted  affidavit  or 
other  evidence.  See  §  1.116  of  this  tide 
for  amendments,  affidavits  or  other 


evidence  filed  after  final  action  but 
before  or  with  any  appeal  and  §  41.33 
for  amendments,  affidavits  or  other 
evidence  filed  after  the  date  of  the 
appeal. 

(b)  A  reply  brief  that  is  not  in 
compliance  with  paragraph  (a)  of  this 
section  will  not  be  considered. 
Appellant  will  be  notified  if  a  reply 
brief  is  not  in  compliance  with 
paragraph  (a)  of  this  section. 

(c)  Extensions  of  time  imder  §  1.136(a) 
of  this  title  for  patent  applications  are 
not  applicable  to  the  time  period  set 
forth  in  this  section.  See  §  1.136(b)  of 
this  title  for  extensions  of  time  to  reply 
for  patent  applications  and  §  1.550(c)  of 
this  title  for  extensions  of  time  to  reply 
for  ex  parte  reexamination  proceedings. 

141.43    Examiner's  response  to  reply  brief. 

(a)(1)  After  receipt  of  a  reply  brief  in 
compliance  with  §41.41,  the  primary 
examiner  must  acknowledge  receipt  and 
entry  of  the  reply  brief.  In  addition,  the 
primary  examiner  may  withdraw  the 
final  rejection  and  reopen  prosecution 
or  may  furnish  a  supplemental 
examiner's  answer  responding  to  any 
new  issue  raised  in  the  reply  brief. 

(2)  A  supplemental  examiner's  answer 
may  not  incjude  a  new  ground  of 
rejection. 

(b)  If  a  supplemental  examiner's 
answer  is  furnished  by  the  examiner, 
appellant  may  file  another  reply  brief 
under  §41.41  to  any  supplemental 
examiner's  answer  within  two  months 
bom  the  date  of  the  supplemental 
examiner's  answer. 

(c)  Extensions  of  time  under  §  1.136(a) 
of  this  title  for  patent  applications  are 
not  applicable  to  the  time  period  set 
forth  in  this  section.  See  §  1.136(b)  of 
this  title  for  extensions  of  time  to  reply 
for  patent  applications  and  §  1.550(c)  of 
this  title  for  extensions  of  time  to  reply 
for  ex  parte  reexamination  proceedings. 

S41.47    Orslheering. 

(a)  An  oral  hearing  should  be 
requested  only  in  those  circumstances 
in  which  appellant  considers  such  a 
hearing  necessary  or  desirable  for  a 
proper  presentation  of  the  appeal.  An 
appeal  decided  on  the  briefs  without  an 
oral  hearing  will  receive  the  same 
consideration  by  the  Board  as  appeals 
decided  after  an  oral  hearing. 

(b)  If  appellant  desires  an  oral 
hearing,  appellant  must  file,  as  a 
separate  paper  captioned  "REQUEST 
FOR  ORAL  HEARING,"  a  written 
request  for  such  hearing  accompanied 
by  the  fee  set  forth  in  §  41.20(b)(3) 
within  two  months  from  the  date  of  the 
examiner's  answer  or  supplemental 
examiner's  answer. 
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(c)  If  no  request  and  fee  for  oral 
hearing  have  beentimely  filed  by 
appellant  as  required  by  paragraph  (b)  of 
this  section,  the  appeal  will  be  assigned 
for  consi^ration  and  decision  on  the 
briefs  without  an  oral  hearing. 

(d)  If  appellant  has  dbmplied  with  all 
the  requirements  of  paragraph  (b)  of  this 
section,  a  date  for  the  oral  hearing  will 
be  set.  and  due  notice  thereof  given  to 
appellant.  If  an  oral  hearing  is  held,  an 
oral  argument  may  be  presented  by,  or 
on  behalf  of,  the  primary  examiner  if 
considered  desirable  by  either  the 
primary  examiner  or  the  Board.  A 
hearing  will  be  held  as  stated  in  the 
notice,  and  oral  argument  will 
ordinarily  be  limited  to  twenty  minutes 
for  appellant  and  fifteen  minutes  for  the 
primary -examiner  unless  otherwise 
ordered. 

(e)  Appellant  will  argue  first  and  may 
reserve  time  for  rebuttal.  At  the  oral 
hearing,  appellant  may  only  rely  on 
evidence  that  has  been  previously 
entered  and  considered  by  the  primary 
examiner  and  present  argument  that  has 
been  relied  upon  in  the  brief  or  reply 
brief.  The  primary  examiner  may  only 
rely  on  argument  and  evidence  relied  - 
upon  in  an  answer  or  a  supplemental 
answer. 

(f)  Notwithstanding  the  submission  of 
a  request  for  oral  hearing  complying 
with  this  rule,  if  the  Board  decides  that 
a  hearing  is  not  necessary,  the  Board 
will  so  notify  appellant. 

(g)  Extensions  of  time  under  §  1.136(a) 
of  this  title  for  patent  applications  are 
not  applicable  to  the  time  periods  set 
forth  in  this  section.  See  §  1.136(b)  of 
this  title  for  extensions  of  time  to  reply 
for  patent  applications  and  §  1.550(c)  of 
this  title  for  extensions  of  time  to  reply 
for  ex  parte  reexamination  proceedings. 

|41M    DadslomandottMracttombyttM 


(a)(1)  The  Board,  in  its  decision,  may 
affirm  or  reverse  the  decision  of  the 
examiner  in  whole  or  in  part  on  the 
grounds  and  on  the  claims  specified  by 
the  examiner.  The  affirmance  of  the 
relection  of  a  claim  on  any  of  the 
grounds  specified  constitutes  a  general 
affirmance  of  the  decision  of  the 
examiner  on  that  claim,  except  as  to  any 
groimd  specifically  reversed.  The  Board 
may  also  remand  an  application  to  the 
examiner. 

(2)  If  a  supplemental  examiner's 
answer  is  written  in  response  to  a 
remand  by  the  Board  for  further 
consideration  of  a  rejection  pursuant  to 
paragr^h  (a)(1)  of  this  section,  the 
appdlont  musTexerdse  one  of  the 
following  two  options  to  avoid  sua 
sponte  tii«iiii««ttl  of  the  appeal  as  to  all . 
cuims  under  appeal: 
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(b)Sl 
of  any  I 
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(i)  Rt  fopen  prosecution.  Request  that 
proseci  ition  be  reopened  before  the 

er  by  filing  a  reply  under  §  1.111 
tie  with  or  without  amendment 
ssion  of  affidavits  (§§  1.130,    ' 
1.132  of  this  title)  or  other 
:e.  Any  amendment  or 
ion  of  affidavits  or  other 
evidence  must  be  relevant  to  the  issues 
set  fortp  in  the  remand  or  raised  in  the 
supple  nental  examiner's  answer.  A 
reques  that  complies  with  this 
paragrs  ph  will  be  entered  and  the 
applies  tion  or  the  patent  under  ex  parte 
reexam  ination  will  be  reconsidered  by 
the  exa  miner  imder  the  provisions  of    - 
§1.112  of  this  title.  Any  request  that 
proseci  ition  be  reopened  under  this 
paragn  ph  will  be  treated  as  a  request  to 
withdr  iw  the  appeal. 

(ii)  A  aintain  appeal.  Request  that  the 
appeal  }e  maintained  by  filing  a  reply 
brief  as  provided  in  §  4 1 .4 1 .  If  such  a 
reply  bt'ief  is  accompanied  by  any 
amendment,  affidavit  or  other  evidence, 
it  shallme  treated  as  a  request  that 
prosecf  tion  be  reopened  before  the 
examiner  under  paragraph  (a){2)(i)  of 
this  se  . 

ould  the  Board  have  knowledge 
oimds  not  involved  in  the 
or  rejecting  any  pending  claim, 
nclude  in  its  opinion  a  statement 
ffect  with  its  reasons  for  so 
,  which  statement  constitutes  a 
und  of  rejection  of  the  clmm.  A 
lund  of  rejection  pursuant  to  this 
>h  shall  not  be  considered  final 
ial  review.  When  the  Board 
new  ground  of  rejection,  the 
appella  nt,  within  two  months  from  the 
date  of  the  decision,  must  exercise  one 
of  the  i  )llowing  two  options  with 
respect  to  the  new  ground  of  rejection 
to  avoi^  termination  of  the  appeal 
(§41.5^)  as  to  the  rejected  claims: 

(1)  R  fopen  prosecution.  Submit  an 
approp  late  amendment  of  the  claims  so 
rejectee  or  a  showing  of  fects  relating  to 
the  cla  ms  so  rejected,  or  both,  and  have 
the  ma  ter  reconsidered  by  the 
examii  er,  in  which  event  the 
proceeding  will  be  remanded  to  the 
examiner.  The  new  ground  of  rejection 
is  binding  upon  the  examiner  unless  an 
amendment  or  showing  of  facts  not 
previously  of  record  is  made  which,  in 
the  opiiiion  of  the  examiner,  overcomes 
the  new  ground  of  rejection  stated  in  the 
decision.  Should  the  examiner  reject  the 
claims,  appellant  may  again  appeal  to 
the  Boa  rd  pursuant  to  §§  41.31  through 
41.56. 

(2)  R  iquest  rehearing.  Request  that 
the  pro  needing  be  reheard  under  §  41.52 
by  the  Board  upon  the  same  record.  The 
request  for  rehearing  must  address  any 
new  gr  lund  of  rejection  and  state  with 
particu  arity  the  points  believed  to  have 


been  misapprehended  or  overlooked  in 
entering  the  new  ground  of  rejection 
and  also  state  all  other  grounds  upon 
which  rehearing  is  sought. 

(c)  The  opinion  of  the  Board  may 
include  an  explicit  statement  how  a 
claim  on  appeal  may  be  amended  to 
overcome  a  specific  rejection.  When  the 
opinion  of  the  Board  includes  such  a 
statement,  appellant  has  the  right  to 
amend  in  conformity  therewith.  An 
amendment  in  conformity  with  such 
statement  will  overcome  the  specific 
rejection.  An  examiner  may  reject  a 
claim  so-amended,  provided  that  the 
rejection  constitutes  a  new  ground  of 
rejection. 

(d)  The  Board  may  order  appellant  to 
additionally  brief  any  matter  &at  the 
Board  considers  to  be  of  assistance  in 
reaching  a  reasoned  decision  on  the 
pending  appeal.  Appellant  will  be  given 
a  non-extendable  time  period  within 
which  to  respond  to  such  an  order. 
Failure  to  timely  comply  with  the  order 
may  result  in  the  sua  sponte  dismissal 
of  the  appeal. 

(e)  Whenever  a  decision  of  the  Board 
includes  a  remand,  that  decision  shall 
not  be  considered  final  for  judicial 
review.  When  appropriate,  upon 
conclusion  of  proceedings  on  remand 
before  the  examiner,  the  Board  may 
enter  an  order  otherwise  making  its 
decision  final  for  judicial  review. 

(f)  Extensions  of  time  under  §1.1 36(a) 
of  this  title  for  patent  applications  are 
not  applicable  to  the  time  periods  set 
forth  in  this  section.  See  §  1.136(b)  of 
this  titie  for  extensions  of  time  to  reply 
for  patent  applications  and  §  1.550(c)  of 
this  tide  for  extensions  of  time  to  reply 
for  ex  parte  reexamination  proceedings. 


§41Ji2 

(a)  Appellant  may  file  a  single  request 
for  rehearing  within  2  months  of  the 
date  of  the  original  decision  of  the 
Board.  No  request  for  rehearing  from  a 
decision  on  rehearing  will  be  permitted, 
unless  the  rehearing  decision  so 
modified  the  original  decision  as  to 
become,  in  effect,  a  new  decision,  and 
the  Board  states  that  a  second  request 
for  rehearing  woidd  be  permitted.  The 
request  for  rehearing  must  state  with 
particularity  the  points  believed  to  have 
been  misapprehended  or  overlooked  by 
the  Board.  Except  for  argiunents 
responding  to  a  new  groimd  of  rejection 
made  pursuant  to  §  41.50(b),  arguments 
not  raised  in  the  briefs  before  the  Board 
and  evidence  not  previously  relied  upon 
in  the  brief  and  any  reply  brief[s)  are  not 
permitted  in  the  request  for  rehearing. 
When  a  request  fcMr  rehearing  is  made, 
the  Board  shall  render  a  decision  on  the 
request  for  triiearing.  The  decision  on 
the  request  for  rehearing  is  deemed  to 
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incorporate  the  earlier  opinion 
reflecting  its  decision  for  appeal,  except 
for  those  portions  specific^ly 
withdrawn  on  rehearing,  and  is  final  for 
the  purpose  of  judicial  review,  except 
when  noted  otherwise  in  the  decision 
on  rehearing. 

(b)  Extensions  of  time  imder  §  1.136(a) 
of  this  title  for  patent  applications  are 
not  applicable  to  the  time  period  set 
forth  in  this  section.  See  §  1.136(b)  of 
this  title  for  extensions  of  time  to  reply 
for  patent  applications  and  §  1.550(c)  of 
this  title  for  extensions  of  time  to  reply 
for  ex  parte  reexamination  proceedings. 

§41.54    Actkm  following  decision. 

After  decision  by  the  Board,  the 
proceeding  will  be  returned  to  the 
examiner,  subject  to  appellant's  right  of 
appeal  or  other  review,  for  such  further 
action  by  appellant  or  by  the  examiner, 
as  the  condition  of  the  proceeding  may 
require,  to  carry  into  effect  the  decision. 

141.56    Termination  of  appeal. 

An  appeal  imder  this  subpart  is 
terminated  by  the  dismissal  of  the 
appeal  or  when,  after  a  final  Board 
action: 

(a)  A  notice  of  appeal  under  35  U.S.C. 
141  is  filed, 

(b)  A  civil  action  under  35  U.S.C.  146 
is  commenced,  or 

(c)  The  time  for  seeking  judicial 
review  (§  1.304  of  this  title)  has  expired. 

Subpart  C— Inter  Partes  Appeals  to  the 
Board 

§41.60    Definitions. 

In  addition  to  the  definitions  in 
§  41.2,  the  following  definitions  apply  to 
proceedings  under  this  subpart  unless 
otherwise  clear  from  the  context: 

Proceeding  means  an  inter  partes 
reexamination  proceeding.  Appeal  to 
the  Board  in  an  ex  parte  reexamination 
proceeding  is  controlled  by  subpart  B  of 
this  part.  An  inter  partes  reexamination 
proceeding  is  not  a  contested  case 
subject  to  subpart  D  of  this  part. 

Owner  means  the  owner  of  the  patent 
imdergoing  inter  partes  reexamination 
imder  §  1.915  of  this  title. 

Requester  means  each  party,  other 
than  the  owner,  who  requested  that  the 
patent  undergo  inter  partes 
reexamination  under  §  1.915  of  this  title. 

Appellant  means  any  party,  whether 
the  owner  or  a  requester,  filing  a  notice 
of  appeal  or  cross  appeal  under  §  41.61. 
If  rOOte  than  one^arty  appeals  or  cross 
appeals,  each  appealing  or  cross 
appealing  party  is  an  appellant  with 
respect  to  the  claims  to  which  his  or  her 
appeal  or  cross  appeal  is  directed. 

Respondent  means  any  requester 
responding  under  §  41.68  to  the 


appellant's  brief  of  the  owner,  or  the 
owner  responding  imder  §  41.68  to  the 
appellant's  brief  of  any  requester.  No 
requester  may  be  a  respondent  to  the 
appellant  brief  of  any  other  requester. 
Filing  means  filing  with  a  certificate 
indicating  service  of  the  document 
under  §  1.903  of  this  title. 

§41.61    Notica  of  appeal  and  cross  appeal 
to  Board. 

(a)(1)  Upon  the  issuance  of  a  Right  of 
Appeal  Notice  under  §  1.953  of  this  title, 
the  owner  may  appeal  to  the  Board  with 
respect  to  the  final  rejection  of  any 
claim  of  the  patent  by  filing  a  notice  of 
appeal  within  the  time  provided  in  the 
lUght  of  Appeal  Notice  and  paying  the 
fee  set  forth  in  §41. 20(b)(1). 

(2)  Upon  the  issuance  of  a  Right  of 
Appeal  Notice  under  §  1.953  of  this  title, 
the  requester  may  appeal  to  the  Board 
with  respect  to  any  final  decision 
favorable  to  the  patentability,  including 
any  final  determination  not  to  make  a 
proposed  rejection,  of  any  original, 
proposed  amended,  or  new  claim  of  the 
patent  by  filing  a  notice  of  appeal 
within  the  time  provided  in  the  Right  of 
Appeal  Notice  and  paying  the  fee  set 
forth  in  §  41.20(b)(1). 

(b)(1)  Within  fourteen  days  of  service 
of  a  requester's  notice  of  appeal  under 
paragraph  (a)(2)  of  this  section  and  upon 
payment  of  the  fee  set  forth  in 
§  41.20(b)(1),  an  owner  who  has  not 
filed  a  notice  of  appeal  may  file  a  notice 
of  cross  appeal  with  respect  to  the  final 
rejection  of  any  claim  of  the  patent. 

(2)  Within  fourteen  days  of  service  of 
an  owner's  notice  of  appeal  under 
paragraph  (a)(1)  of  this  section  and  upon 
payment  of  the  fee  set  forth  in 
§  41.20(b)(1),  a  requester  who  has  not 
filed  a  notice  of  appeal  may  file  a  notice 
of  cross  appeal  with  respect  to  any  final 
decision  favorable  to  the  patentability, 
including  any  final  determination  not  to 
make  a  proposed  rejection,  of  any 
original,  proposed  amended,  or  new 
claim  of  the  patent. 

(c)  The  notice  of  appeal  or  cross 
appeal  in  the  proceeding  must  identify 
the  appealed  claim(s)  and  must  be 
signed  by  the  owTier,  the  requester,  or  a 
duly  authorized  attorney  or  agent. 

(d)  An  appeal  or  cross  appeal,  when 
taken,  must  be  taken  firom  all  the 
rejections  of  the  claims  in  a  Right  of 
Appeal  Notice  which  the  patent  owner 
proposes  to  contest  or  from  all  the 
determinations  favorable  to 
patentability,  including  any  final 
determination  not  to  make  a  proposed 
rejection,  in  a  Right  of  Appeal  Notice 
which  a  requester  proposes  to  contest. 
Questions  relating  to  matters  not 
affecting  the  merits  of  the  invention  may 


be  required  to  be  settled  before  an 
appeal  is  decided. 

(e)  The  time  periods  for  filing  a  notice 
of  appeal  or  cross  appeal  may  not  be 
extended. 

(f)  If  a  notice  of  appeal  or  cross  appeal 
is  timely  filed  but  does  not  comply  with 
any  requirement  of  this  section, 
appellant  will  be  notified  of  the  reasons 
for  non-compliance  and  given  a  non- 
extendable  time  period  within  which  to 
file  an  amended  notice  of  appeal  or 
cross  appeal.  If  the  appellant  does  not 
then  file  an  amended  notice  of  appeal  or 
cross  appeal  within  the  set  time  period, 
or  files  a  notice  which  does  not 
overcome  all  the  reasons  for  non- 
compliance stated  in  the  notification  of 
the  reasons  for  non-compUance,  that 
appellant's  appeal  or  cross  appeal  will 
stand  dismissed. 

§41.63    Amandmants  and  aWdavWa  or 
ottMr  avidanca  after  appeal. 

(a)  Amendments  submitted  after  the 
date  the  proceeding  has  been  appealed 
pursuant  to  §  41.61  canceling  claims 
may  be  admitted  where  such 
cancellation  does  not  affect  the  scope  of 
any  other  pending  claim  in  the 
proceeding. 

(b)  All  other  amendments  submitted 
after  the  date  the  proceeding  has  been 
appealed  pursuant  to  §  41.61  will  not  be 
admitted  except  as  permitted  by 

§  41.77(b)(1). 

(c)  Affidavits  or  other  evidence 
submitted  after  the  date  the  proceeding 
has  been  appealed  pursuant  to  §41.61 
will  not  be  admitted  except  as  permitted 
by  reopening  prosecution  under 

§41. 77(b)(1). 


§41.64    Jurisdiction ovarifipaai In 
partsa  raaxamination. 

(a)  Jurisdiction  over  the  proceeding 
passes  to  the  Board  upon  transmittal  of 
the  file,  including  all  briefs  and 
examiner's  answers,  to  the  Board. 

(b)  If,  after  receipt  and  review  of  the 
proceeding,  the  Board  determines  that 
the  file  is  not  complete  or  is  not  in 
compliance  with  the  requirements  of 
this  subpart,  the  Board  may  relinquish 
jurisdiction  to  the  examiner  or  take 
other  appropriate  action  to  permit 
completion  of  the  proceeding. 

(c)  Prior  to  the  entry  of  a  decision  on 
the  appeal  by  the  Board,  the  Director 
may  sua  sponte  order  the  proceeding 
remanded  to  the  examiner. 

§41.66    Time  for  filing  liriafs. 

(a)  An  appellant's  brief  must  be  filed 
no  later  than  two  months  from  the  latest 
filing  date  of  the  last-filed  notice  of 
appeal  or  cross  appeal  or,  if  any  party 
to  the  proceeding  is  entitled  to  file  an 
appeal  or  cross  appeal  but  fails  to  timely 
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do  so.  the  expiration  of  time  for  filing 
(by  the  last  party  entitled  to  do  so)  such 
notice  of  ^peal  or  cross  appeal.  The 
tune  for  filing  an  appellant's  brief  or  an 
amended  appellant's  brief  may  not  be 
extended. 

(b)  Once  an  appellant's  brief  has  been 
propwly  filed,  any  brief  must  be  filed  by 
respondent  within  one  month  from  the 
date  of  service  of  the  appellant's  brief. 
The  time  for  filing  a  respondent's  brief 
or  an  amended  respondent's  brief  may 
not  be  extended. 

(c)  The  examiner  will  consider  both 
the  appellant's  and  respondent's  hnek 
and  may  prepare  an  examiner's  answer 
under  §41.69. 

(d)  Any  appellant  may  file  a  rebuttal 
brief  under  §41.71  witUn  one  month  of 
the  date  of  the  examiner's  answer.  The 
time  for  filing  a  rebuttal  brief  or  an 
amended  rebuttal  brief  may  not  be 
extended. 

(e)  No  further  submission  will  be 
considered  and  any  such  submission 
wiU  be  treated  in  accordance  with 
§1.939  of  this  title. 

141 J7    Appellant's  brief. 

(a)(1)  Appellant(s)  may  once,  within 
time  limits  for  filing  set  forth  in  §  41.66, 
file  a  brief  and  serve  the  brief  on  all 
other  parties  to  the  proceeding  in 
accordance  with  §  1.903  of  this  title. 

(2)  The  brief  must  be  signed  by  the 
appellant,  or  the  appellant's  duly 
authorized  attorney  or  agent  and  must 
be  accompanied  by  the  requisite  fee  set 
forth  in  §  41.20(b)(2). 

(b)  A  party's  appeal  shall  stand 
dismissed  upon  failure  of  that  party  to 
file  an  ap|>ellant's  brief,  accompanied  by 
the  requisite  fee,  within  the  time 
allowed  under  §41. 6e(a). 

(c)(1)  The  appellant's  brief  shall 
contain  the  following  items  under 
appropriate  headings  and  in  the  order 
indicated  in  paragraphs  (c)(l)(i)  through 
(c)(l)(xi)  of  this  section. 

(i)  Realpaityin  interest.  A  statement 
identifying  by  name  the  real  party  in 
interest. 

(ii)  Related  appeals  and  interferences. 
A  statement  identifying  by  application, 
patent,  appeal  or  interference  number 
all  other  prior  and  pending  appeals, 
interferences  or  judicial  proceedings 
known  to  appellant,  the  appellant's 
legal  representative,  or  assignee  which 
may  be  related  to,  directly  affect  or  be 
directly  afiiected  by  or  have  a  bearing  on 
the  Board's  decision  in  the  pending 
appeal.  Copies  of  any  decisions 
rendered  by  a  court  or  the  Board  in  any 
proceeding  identified  under  this 
paragraph  must  be  included  in  an 
appendix  as  required  by  paragraph 
(cHl  )(xi)  of  this  section. 


(iii)  ^totus  of  claims.  A  statement  of 
the  Stat  IS  of  all  the  claims  in  the 
proceed  iing  (e.g.,  rejected,  allowed  or 
confim  led,  withdrawn,  objected  to. 
cancelc  d).  If  the  appellant  is  the  owner, 
the  app  ellant  must  also  identify  the 
rejected  claims  whose  rejection  is  being 
appeal^.  If  the  appellant  is  a  requester, 
the  apppellant  must  identify  the  claims 
that  the  examiner  has  made  a 
detennhiation  fevorable  to  patentability, 
which  I  letermination  is  being  appealed- 

(iv)  S  tatus  of  amendments.  A 
statem^t  of  the  status  of  any 
amendment  filed  subsequent  to  the 
close  of  prosecutioit. 

(v)  Si  immary  of  claimed  subject  • 
matter.  A  concise  explanation  of  the 
subject  matter  defined  in  each  of  the 
independent  claims  involved  in  the 
appeal,!  which  shall  refer  to  the 
specification  by  column  and  line 
niunbet,  and  to  the  drawing(s),  if  any, 
by  refeience  characters.  For  each  claim 
involvad  in  the  appeal,  every  means 
plus  fufiction  and  step  plus  function  as 
permitted  by  35  U.S.C.  112,  sixth 
paragrabh,  must  be  identified  and  the 
structufe,  material,  or  acts  described  in 
the  specification  as  corresponding  to 
each  cliimed  function  must  be  set  forth 
with  reference  to  the  specification  by 
page  and  line  number,  and  to  the 
drawing,  if  any,  by  reference  characters. 

(vi)  iKues  to  be  reviewed  on  appeal. 
A  concise  statement  of  each  issue 
presented  for  review.  No  new  ground  of 
rejectio^  can  be  proposed  by  a  third 
party  r^uester  appellant,  unless  such 
ground  was  withdrawn  by  the  examiner 
during  he  prosecution  of  the 
proceec  ing,  and  the  third  party 
request  tr  has  not  yet  had  an  opportunity 
to  prop  )se  it  as  a  third  party  requester 
propos<  d  groimd  of  rejection. 

(vii)  i  irgument.  The  contentions  of 
appella  it  with  respect  to  each  issue 
present  3d  for  review  in  paragraph 
(c)(l)(v )  of  this  section,  and  the  basis 
therefoi ,  with  citations  of  the  statutes, 
regulati  ans,  authorities,  and  parts  of  the 
record  i  elied  on.  Any  arguments  or 
authori  ies  not  included  in  the  brief 
permitted  imder  this  section  or  §§41.68 
£uid  41.71  will  be  refused  consideration 
by  the  Board,  unless  good  cause  is 
shown.  [Each  issue  must  be  treated 
under  ai  separate  heading.  If  the 
appella|it  is  the  patent  owner,  for  each 
ground  jpf  rejection  in  the  Right  of 
Appeal  b^Iotice  which  appellant  contests 
and  which  applies  to  two  or  more 
claims,  khe  claims  may  be  argued 
separatf  ly  or  as  a  group.  When  multiple 
claims  tubject  to  the  same  ground  of 
rejectio  i  are  argued  as  a  group  by 
appella  it,  the  Board  may  select  a  single 
claim  fi  om  the  group  of  claims  that  are 
argued  ogether  to  decide  the  appeal 


with  respect  to  the  group  of  claims  as  to 
the  grotmd  of  rejection  on  the  basis  of* 
the  selected  claim  alone. 
Notwithstanding  any  other  provision  of 
this  paragraph,  the  failure  of  appellant 
to  separately  argue  claims  which 
appellant  has  grouped  together  shall 
constitute  a  waiver  of  any  aigiiment  that 
the  Board  must  consider  the 
patentability  of  any  grouped  claim 
separately.  Any  claim  argued  separately 
should  be  placed  imder  a  subheading 
identifying  the  claim  by  number.  Claims 
argued  as  a  group  should  be  placed 
under  a  subheaiting  identifying  the 
claims  by  number.  A  statement  which 
merely  points  out  what  a  claim  recites 
will  not  be  considered  an  argument  for 
patentability  of  the  claim. 

(viii)  Claims  appendix.  An  appendix 
containing  a  copy  of  the  claims  to  be 
reviewed  on  appeal. 

(ix)  Evidence  appendix.  An  appendix 
containing  copies  of  any  evidence 
submitted  piirsuant  to  §§  1.130, 1.131, 
1.132  of  this  title  or  of  any  other 
evidence  entered  by  the  examiner  and 
relied  upon  by  appellant  in  the  appeal, 
along  with  a  statement  setting  forth 
where  in  the  record  that  evidence  was 
entered  in  the  record  by  the  examiner. 
Reference  to  unentered  evidence  is  not 
permitted  in  the  brief.  See  §  41.63  for 
treatment  of  evidence  submitted  after 
appeal.  This  appendix  may  also  include 
copies  of  the  evidence  relied  upon  by 
the  examiner  in  any  ground  of  rejection 
to  be  reviewed  on  appeal. 

(x)  Related  proceedings  appendix.  An 
appendix  containing  copies  of  decisions 
rendered  by  a  court  or  the  Board  in  any 
proceeding  identified  pursuant  to 
paragraph  (c)(l)(ii)  of  tins  section. 

(xij  Certificate  of  service.  A 
certification  that  a  copy  of  the  brief  has 
been  served  in  its  entirety  on  all  other 
parties  to  the  reexamination  proceeding. 
The  names  and  addresses  of  the  parties 
served  must  begmdicated. 

(2)  A  brief  sluU  not  include  any  new 
or  non-admitted  amendment,  or  any 
new  or  non-admitted  affidavit  or  odier 
evidence.  See  §  1 .1 16  of  this  title  for 
amendments,  affidavits  or  other 
evidence  filed  after  final  action  but 
before  or  with  any  appeal  and  §  41.63 
for  amendments,  affidavits  or  other 
evidence  after  the  date  of  the  appeal. 

(d)  If  a  brief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (a)  and  paragraph  (c)  of  this 
section,  appellant  will  be  notified  of  the 
reasons,  for  non-compliance  and  giVCSi  a 
non-extendable  time  period  vritli^ 
which  to  file  an  amended  brief  If 
appellant  does  not  file  an  amended  brief 
within  the  set  time  period,  or  files  an 
amended  brief  whidi  does  not  overcome 
all  the  reasons  for  non-compliance 
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stated  in  the  notification,  that 
appellant's  appeal  will  stand  dismissed. 

141.68    RMpondMif  •  brtof. 

(a)(1)  Respondent(s)  in  an  appeal  may 
once,  within  the  time  limit  for  filing  set 
forth  in  §  41.66,  file  a  respondent  brief 
and  serve  the  brief  on  all  parties  in 
accordance  with  §  1.903  of  this  title. 

(2)  The  brief  must  be  signed  by  the 
party,  or  the  party's  duly  authorized 
attorney  or  agent,  and  must  be 
accompanied  by  the  requisite  fee  set 
forth  in  §  41.20(b)(2). 

(3)  The  respondent  brief  shall  be 
limited  to  issues  raised  in  the  appellant 
brief  to  which  the  respondent  brief  is 
directed. 

(4)  A  requester's  respondent  brief  may 
not  address  any  brief  of  any  requester. 

(b)(1)  The  respondent  brief  shall 
contain  the  following  items  imder 
appropriate  headings  and  in  the  order 
here  indicated,  and  may  include  an 
appendix  containing  only  those  portions 
of  the  record  on  which  reliance  has  been 
made. 

(i)  Real  Party  in  Interest.  A  statement 
identifying  by  name  the  real  party  in 
interest. 

(ii)  Related  Appeals  and 
Interferences.  A  statement  identifying 
by  application,  patent,  appeal  or 
interference  niunber  all  other  prior  and 
pending  appeals,  interferences  or 
judicial  proceedings  known  to 
respondent,  the  respondent's  legal 
representative,  or  assignee  which  may 
be  related  to,  directly  affect  or  be 
directly  affected  by  or  have  a  bearing  on 
the  Board's  decision  in  the  pending 
appeal.  Copies  of  any  decisions 
rendered  by  a  court  or  the  Board  in  any 
proceeding  identified  under  this 
paragraph  must  be  included  in  an 
appendix  as  required  by  paragraph 
(b)(l)(ix)  of  this  section. 

(iii)  Status  of  claims.  A  statement 
accepting  or  disputing  appellant's 
statement  of  the  status  of  claims.  If 
appellant's  statement  of  the  status  of 
claims  is  disputed,  the  errors  in 
appellant's  statement  must  be  specified 
with  particularity. 

(iv)  Status  of  amendments.  A 
statement  accepting  or  disputing 
appellant's  statement  of  the  status  of 
amendments.  If  appellant's  statement  of 
the  status  of  amendments  is  disputed, 
the  errors  in  appellant's  statement  must 
be  specified  with  particularity. 

(v)  Summary  of  claimed  subject 
matter.  A  statement  accepting  or 
disputing  appellant's  summary  of  the 
subject  matter  defined  in  each  of  the 
independent  claims  involved  in  the 
appeal.  If  appellant's  summary  of  the 
subject  matter  is  disputed,  the  errors  in 
appellant's  summary  must  be  specified. 


(vi)  Issues  to  be  reviewed  on  appeal. 
A  statement  accepting  or  disputmg 
appellant's  statement  of  the  issues 
presented  for  review.  If  ^pellant's 
statement  of  the  issues  presented  for 
review  is  disputed,  the  errors  in 
appellant's  statement  must  be  specified. 
A  coimter  statement  of  the  issues  for 
review  may  be  made.  No  new  groimd  of 
rejection  can  be  proposed  by  a  requester 
respondent. 

(vii)  Argument.  A  statement  accepting 
or  disputing  the  contentions  of 
appellant  with  each  of  the  issues 
presented  by  the  appellant  for  review.  If 
a  contention  of  the  appellant  is 
disputed,  the  errors  in  appellant's 
argument  must  be  specified,  stating  the 
basis  therefor,  with  citations  of  the 
statutes,  regiUations,  authorities,  and 
parts  of  the  record  relied  on.  Each  issue 
must  be  treated  under  a  separate 
heading.  An  argiunent  may  be  made 
with  each  of  the  issues  stated  in  the 
counter  statement  of  the  issues,  with 
each  coimter-stated  issue  being  treated 
under  a  separate  heading. 

(viii)  Evidence  appendix.  An 
appendix  containing  copies  of  any 
evidence  submitted  pursuant  to 
§§  1.130,  1.131, 1.132  of  this  title  or  of 
any  other  evidence  entered  by  the 
examiner  and  relied  upon  by 
respondent  in  the  appeal,  along  with  a 
statement  setting  forth  where  in  the 
record  that  evidence  was  entered  in  the 
record  by  the  examiner.  Reference  to 
unentered  evidence  is  not  permitted  in 
the  respondent's  brief.  See  §41.63  for 
treatment  of  evidence  submitted  after 
appeal. 

fix)  Related  proceedings  appendix. 
An  appendix  containing  copies  of 
decisions  rendered  by  a  court  or  the 
Board  in  any  proceeding  identified 
pm-suant  to  paragraph  (b)(l)(ii)  of  this 
section. 

(x)  Certificate  of  service.  A 
certification  that  a  copy  of  the 
respondent  brief  has  been  served  in  its 
entirety  on  all  other  parties  to  the 
reexamination  proceeding.  The  names 
and  addresses  of  the  parties  served  must 
be  indicated. 

(2)  A  respondent  brief  shall  not 
include  any  new  or  non-admitted 
amendment,  or  any  new  or  non- 
admitted  affidavit  or  other  evidence.  See 
§  1.116  of  this  title  for  amendments, 
affidavits  or  other  evidence  filed  after 
final  action  but  before  or  with  any 
appeal  and  §41.63  for  amendments, 
affidavits  or  other  evidence  filed  after 
the  date  of  the  appeal. 

(c)  If  a  respondent  brief  is  filed  which 
does  not  comply  with  all  the 
requirements  of  paragraph  (a)  and 
paragraph  (b)  of  this  section,  respondent 
will  be  notified  of  the  reasons  for  non- 


compliance and  given  a  non-extendable 
time  period  withhi  which  to  fiile  an 
amended  brief.  If  respondent  does  not 
file  an  amended  respondent  brief  within 
the  set  time  period,  or  files  an  amended 
respondent  brief  which  does  not 
overcome  all  the  reasons  for  non- 
compliance stated  in  the  notification, 
the  respondent  brief  and  any  amended 
respondent  brief  by  that  respondent  will 
not  be  considered. 


141.09    ExamiiMr'si 

(a)  The  primary  examiner  may,  within 
such  time  as  directed  by  the  Director, 
furnish  a  written  answer  to  the  owner's 
and/or  requester's  appellant  brief  or 
respondent  brief  including,  as  may  be 
necessary,  such  explanation  of  the 
invention  claimed  and  of  the  references 
relied  upon,  the  groimds  of  rejection, 
and  the  reasons  for  patentability, 
including  grounds  for  not  adopting  any 
proposed  rejection.  A  copy  of  the 
answer  shall  be  supplied  to  the  owner 
and  all  requesters.  If  the  primary 
examiner  determines  that  the  appeal 
does  not  comply  with  the  provisions  of 
§§41.61—41.68  or  does  not  relate  to  an 
appealable  action,  the  primary  examiner 
shall  make  such  determination  of 
record. 

(b)  An  examiner's  answer  may  not 
include  a  new  ground  of  rejection. 

(c)  An  exanuner's  answer  may  not 
include  a  new  determination  not  to 
make  a  proposed  rejection  of  a  claim. 

(d)  Any  new  ground  of  rejection,  or 
any  new  determination  not  to  make  a 
proposed  rejection,  must  be  made  in  an 
Office  action  reopening  prosecution. 

141.71    Rebuttal  brief. 

(a)  Within  one  month  of  the 
examiner's  answer,  any  appellant  may 
once  file  a  rebuttal  brief. 

(b)(1)  The  rebuttal  brief  of  the  owner 
may  be  directed  to  the  examiner's 
answer  and/or  any  respondent  brief. 

(2)  The  rebuttal  brief  of  the  owner 
shall  not  include  any  new  or  non- 
admitted  amendment,  or  an  affidavit  or 
other  evidence.  See  §  1.116  of  this  title 
for  amendments,  affidavits  or  other 
evidence  filed  after  final  action  but 
before  or  with  any  appeal  and  §  41.63 
for  amendments,  affidavits  or  other 
evidence  filed  after  the  date  of  the 
appeal. 

(c)(1)  The  rebuttal  brief  of  any 
requester  may  be  directed  to  the 
examiner's  answer  and/or  the 
respondent  brief  of  the  owner. 

(2)  The  rebuttal  brief  of  a  requester 
may  not  be  directed  to  the  respondent 
brief  of  any  other  requester. 

(3)  No  new  groimd  of  rejection  can  be 
proposed  by  a  requester. 

(4)  The  rebuttal  brief  of  a  requester 
shall  not  include  any  new  or  non- 
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admitted  affidavit  or  other  evidence.  See 
§  1 .116(d)  of  this  title  for  affidavits  or 
other  evidence  filed  after  final  action 
but  before  or  with  any  appeal  and 
§  41.63(c)  for  affidavits  or  other 
evidence  filed  after  the  date  of  the 
apjpeal. 

fd)  The  rebuttal  brief  must  include  a 
certification  that  a  copy  of  the  rebuttal 
brief  has  been  served  in  its  entirety  on 
all  other  parties  to  the  proceeding.  The 
names  and  addresses  of  the  parties 
served  must  be  indicated. 

(e)  If  a  rebuttal  brief  is  timely  filed 
under  paragraph  (a)  of  this  section  but 
does  not  comply  with  all  the 
requirements  of  paragraphs  (a)-(d)  of 
this  section,  appellant  will  be  notified  of 
the  reasons  for  non-compliance  and 
provided  with  a  non-extendable  period 
of  one  month  within  which  to  file  an 
amended  rebuttal  brief.  If  the  appellant 
does  not  file  an  amended  rebuttal  brief 
during  the  one-month  period,  or  files  an 
amended  rebuttal  brief  which  does  not 
overcome  all  the  reasons  for  non- 
compliance stated  in  the  notification, 
that  appellant's  rebuttal  brief  and  any 
amended  rebuttal  brief  by  that  appellant 
will  not  be  considered. 

i41.73   Oralheiving. 

(a)  An  oral  hearing  should  be 
requested  only  in  those  circumstances 
in  which'an  appellant  or  a  respondent 
considers  such  a  hearing  necessary  or 
desirable  for  a  proper  presentation  of 
the  appeal.  An  appeal  decided  on  the 
briefs  without  an  oral  hearing  will 
receive  the  same  consideration  by  the 
Board  as  an  appeal  decided  after  an  oral 
hearing. 

(b)  if  an  appellant  or  a  respondent 
desires  an  oral  hearing,  he  or  she  must 
file,  as  a  separate  paper  captioned 
"REQUEST  FOR  ORAL  HEARING,"  a 
written  request  for  such  hearing 
accompanied  by  the  fee  set  forl£  in 

§  41.20(b)(3)  within  two  months  after 
the  date  of  the  examiner's  answer.  The 
time  for  requesting  an  oral  hearing  may 
not  be  extended.  The  request  must 
include  a  certification  that  a  copy  of  the 
request  has  been  served  in  its  entirety 
on  all  other  parties  to  the  proceeding. 
The  names  and  addresses  of  the  parties 
served  must  be  indicated. 

(c)  If  no  request  and  fee  for  oral 
hearing  have  been  timely  filed  by 
appellant  or  respondent  as  required  by 
paragraph  (b)  of  this  section,  the  appeal 
wiU  be  assigned  for  consideration  and 
decision  on  the  briefs  without  an  oral 
hearing. 

(d)  If  appellant  or  respondent  has 
complied  with  all  the  requirements  of 
paragraph  (b)  of  this  section,  a  hearing 
date  will  be  set,  and  notice  given  to  the 
owner  and  all  requesters.  If  an  oral 


hearin ;  is  held,  an  oral  argument  may 
be  pre  ented  by,  or  on  behalf  of,  the 
prima  y  examiner  if  considered 
desira  »le  by  either  the  primary 
exami  ler  or  the  Board.  The  notice  shall 
set  a  n  on-extendable  period  within 
which  all  requests  for  oral  hearing  shall 
be  sub  anitted  by  any  other  party  to  the 
appeal  desiring  to  participate  in  the  oral 
hearink.  A  hearing  will  be  held  as  stated 
in  the  lotice,  and  oral  argument  will  be 
limite(  to  thirty  minutes  for  each 
appellant  and  respondent  who  has 
reques  ted  an  oral  hearing,  and  twenty 
minuti  (s  for  the  primary  examiner 
unless  otherwise  ordered.  No  appellant 
or  resj  ondent  will  be  permitted  to 
partici  jate  in  an  oral  hearing  unless  he 
or  she  las  requested  an  oral  hearing  and 
submitted  the  fee  set  forth  in 
§  41. 2(  (b)(3). 

(e)  A  t  the  oral  hearing,  each  appellemt 
and  rei  pondent  may  only  rely  on 
evidenfce  that  has  been  previously 
enterei  and  considered  by  the  primary 
examii  ler  and  present  argument  that  has 
been  n  lied  upon  in  the  briefs.  The 
primal  y  examiner  may  only  rely  on 
argumi  mt  and  evidence  relied  upon  in 
an  ans  ver.  The  Board  will  determine 
the  or(  er  of  the  arguments  presented  at 
the  ora  I  hearing. 

(f)  N  }twithstanding  the  submission  of 
a  requ<  st  for  oral  hearing  complying 
with  tl  is  rule,  if  the  Board  decides  that 
a  heari  ag  is  not  necessary,  the  Board 
will  so  notify  the  owner  and  all 
reques  ers. 

Decisions  and  other  actions  by  the 


§41.77 
Board. 

(a)  T  le  Board  of  Patent  Appeals  and 
Interfei  ences,  in  its  decision,  may  affirm 
or  reve  rse  each  decision  of  the  examiner 
on  all  \  ssues  raised  on  each  appealed 
claim,  or  remand  the  reexamination 
proceeding  to  the  examiner  for  further 
consid  sration.  The  reversal  of  the 
examii  er's  determination  not  to  make  a 
rejecti(  n  proposed  by  the  third  party 
requester  constitutes  a  decision  adverse 
to  the  ]  tatentability  of  the  claims  which 
are  sul  ject  to  that  proposed  rejection 
which  will  be  set  forth  in  the  decision 
of  the  1  toard  of  Patent  Appeals  and 
Interfei  ences  as  a  new  groimd  of 
rejecti(  n  under  paragraph  (b)  of  this 
section .  The  affirmance  of  the  rejection 
of  a  cla  im  on  any  of  the  groimds 
specifi  >d  constitutes  a  general 

affirmj  nee  of  the  decision  of  the 
examii  er  on  that  claim,  except  as  to  any 
ground  specifically  reversed. 

(b)  Should  the  Board  reverse  the 
examii  er's  determination  not  to  make  a 
rejecti(  n  proposed  by  a  i;equester,  the 
Board  $hall  set  forth  in  the  opinion  in 
suppoil  of  its  decision  a  new  groimd  of 
rejecti(  n;  or  should  the  Board  have 


knowledge  of  any  groimds  not  raised  in 
the  appeal  for  rejecting  any  pending 
claim,  it  may  include  in  its  opinion  a 
statement  to  that  effect  with  its  reasons 
for  so  holding,  which  statement  shall 
constitute  a  new  ground  of  rejection  of 
the  claim.  Any  decision  which  includes 
a  new  ground  of  rejection  pursuant  to 
this  paragraph  shall  not  be  considered 
final  for  judicial  review.  When  the 
Board  makes  a  new  groimd  of  rejection, 
the  owner,  within  one  month  bom  the 
date  of  the  decision,  must  exercise  one 
of  the  following  two  options  with 
respect  to  the  new  ground  of  rejection 
to  avoid  termination  of  the  appeal 
proceeding  as  to  the  rejected  claim: 

(1)  Reopen  prosecution.  The  owner 
may  file  a  response  requesting 
reopening  of  prosecution  before  the 
examiner.  Such  a  response  must  be 
either  an  amendment  of  the  claims  so 
rejected,  a  showing  of  facts  or  new 
evidence  relating  to  the  claims  so 
rejected,  or  both. 

(2)  Request  rehearing.  The  owner  may 
request  that  the  proceeding  be  reheard 
under  §  41.79  by  the  Board  upon  the 
same  record.  The  request  for  rehearing 
must  address  any  new  ground  of 
rejection  and  state  with  particularity  the 
points  believed  to  have  been 
misapprehended  or  overlooked  in 
entering  the  new  groimd  of  rejection 
and  also  state  all  other  groimds  upon   - 
which  rehearing  is  sou^t. 

(c)  Where  the  owner  has  filed  a 
response  requesting  reopening  of 
prosecution  under  paragraph  (b)(1)  of 
this  section,  any  requester,  within  one 
month  of  the  date  of  service  of  the 
owner's  response,  may  once  file 
comments  on  the  response.  Such 
written  comments  must  be  limited  to 
the  issues  raised  by  the  Board's  opinion 
reflecting  its  decision  and  the  owner's 
response.  Any  requester  that  had  not 
previously  filed  an  appeal  or  cross 
appeal  and  is  seeking  under  this 
subsection  to  file  comments  or  a  reply 
to  the  comments  is  subject  to  the  appeal 
and  brief  fees  under  §41. 20(b)(1)  and 
(2),  respectively,  which  must 
accompany  the  comments  or  reply. 

(d)  Following  any  response  by  the 
owner  under  paragraph  (b)(1)  of  this 
section  and  any  written  comments  from 
a  requester  under  paragraph  (c)  of  this 
section,  the  proceeding  will  be 
remanded  to  the  examiner.  The 
statement  of  the  Board  shall  be  binding 
upon  the  examiner  unless  an 
amendment  or  showing  of  fects  not 
previously  of  record  is  made  which,  in 
the  opinion  of  the  examiner,  overcomes 
the  new  ground  of  rejection  stated  in  the 
decision.  The  examiner  will  consider 
any  owner  response  under  paragraph 
(b)(1)  of  this  section  and  any  written  ~ 
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comments  by  a  requester  under 
paragraph  (c)  of  this  section  and  issue 
a  determination  that  the  rejection  is 
maintained  or  has  been  overcome. 

(e)  Within  one  month  of  the 
examiner's  determination  pursuant  to 
paragraph  (d)  of  this  section,  the  owner 
or  any  requester  may  once  submit 
comments  in  response  to  the  examiner's 
determination.  Within  one  month  of  the 
date  of  service  of  comments  in  response 
to  the  examiner's  determination,  the 
owner  and  any  requesters  may  file  a 
reply  to  the  comments.  No  requester 
reply  may  address  the  comments  of  any 
other  requester  reply.  Any  i^uester  that 
had  not  previously  filed  an  appeal  or 
cross  appeal  and  is  seeking  imder  this 
subsection  to  file  comments  or  a  reply 
to  the  comments  is  subject  to  the  appeal 
and  brief  fees  imder  §§  41.20(b)(1)  and 
(2),  respectively,  which  must 
accompany  the  comments  or  reply. 

(f)  After  submission  of  any  comments 
and  any  reply  pursuant  to  paragraph  (e) 
of  this  section,  or  after  time  has  expired, 
the  proceeding  will  be  returned  to  the 
Board  which  shall  reconsider  the  matter 
and  issue  a  new  decision.  The  new 
decision  is  deemed  to  incorporate  the 
earlier  decision,  except  for  those 
portions  specifically  withdrawn. 

(g)  The  time  period  set  forth  in 
paragraph  (b)  of  this  section  is  subject 
to  the  extension  of  time  provisions  of 
§  1.956  of  this  title  when  the  owner  is 
responding  imder  paragraph  (b)(1)  of 
this  section.  The  time  period  set  forth  in 
paragraph  (b)  of  this  section  may  not  be 
extended  when  the  owner  is  responding 
imder  paragraph  (b)(2)  of  this  section. 
The  time  periods  set  forth  in  paragraphs 
(c)  and  (e)  of  this  section  may  not  be 
extended. 

§41.79    Rehearing. 

(a)  Parties  to  the  appeal  may  file  a 
request  for  rehearing  of  the  decision 
within  one  month  of  the  date  of: 

(1)  The  original  decision  of  the  Board 
under  §41. 77(a), 

(2)  the  original  §4 1.7 7(b)  decision 
under  the  provisions  of  §  41.77(b)(2), 

(3)  the  expiration  of  the  time  for  the 
owner  to  take  action  under  §  41.77(b)(2), 
or 

(4)  the  new  decision  of  the  Board 
under  §41. 77(f). 

(b)  The  request  for  rehearing  must 
state  with  particularity  the  points 
believed  to  have  been  misapprehended 
or  overlooked  in  rendering  the  Board's 
opinion  reflecting  its  decision. 
Arguments  not  raised  in  the  briefs 
before  the  Board  and  evidence  not 
previously  relied  upon  in  the  briefs  are 
not  permitted  in  the  request  for 
rehearing  except  for  arguments 


responding  to  a  new  groimd  of  rejection 
made  pursuant  to  §  41.77(b). 

(c)  Within  one  month  of  the  date  of 
service  of  any  request  for  rehearing 
imder  paragraph  (a)  of  this  section,  or 
any  further  request  for  rehearing  under 
paragraph  (d)  of  this  section,  the  owner 
and  all  requesters  may  once  file 
conmients  in  opposition  to  the  request 
for  rehearing  or  the  further  request  for 
rehearing.  The  comments  in  opposition 
must  be  limited  to  the  issues  raised  in 
the  request  for  rehearing  or  the  further 
request  for  rehearing. 

(id)  If  a  party  to  an  appeal  files  a 
request  for  rehearing  under  paragraph 

(a)  of  this  section,  or  a  further  request 
for  rehearing  under  this  section,  the 
Board  shall  render  a  decision  on  the 
request  for  rehearing.  The  decision  on 
the  request  for  rehearing  is  deemed  to 
incorporate  the  earlier  opinion 
reflecting  its  decision  for  appeal,  except 
for  those  portions  specifically 
withdrawn  on  rehearing  and  is  final  for 
the  purpose  of  judicial  review,  except 
when  noted  otherwise  in  the  decision 
on  rehearing.  If  the  Board  opinion 
reflecting  its  decision  on  rehearing 
becomes,  in  effect,  a  new  decision,  and 
the  Board  so  indicates,  then  any  party 
to  the  appeal  may,  within  one  month  of 
the  new  decision,  file  a  further  request 
for  rehearing  of  the  new  decision  under 
this  subsection.  Such  further  request  for 
rehearing  must  comply  with  paragraph 

(b)  of  this  section. 

(e)  The  times  for  requesting  rehearing 
under  paragraph  (a)  of  this  section,  for 
requesting  further  rehearing  under 
paragraph  (c)  of  this  section,  and  for 
submitting  comments  under  paragraph 
(b)  of  this  section  may  not  be  extended. 

S  41 .81    Action  following  decision. 

The  parties  to  an  appeal  to  the  Board 
may  not  appeal  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  under 
§  1.983  of  this  title  until  all  parties' 
rights  to  request  rehearing  have  been 
exhausted,  at  which  time  the  decision  of 
the  Board  is  final  and  appealable  by  any 
party  to  the  appeal  to  the  Board. 

§  41 .83    Tenninatlon  of  appeal. 

An  appeal  to  the  Board  by  a  party 
under  this  subpart  is  terminated  by  the 
dismissal  of  that  party's  appeal  or  when, 
after  a  final  Board  action: 

(a)  A  notice  of  appeal  under  35  U.S.C. 
141  is  filed,  or 

(b)  The  time  for  seeking  judicial 
review  (§  1.983  of  this  title)  has  expired. 

Subpart  D— Contested  Cases 

§41.100    Deflnitlohs. 

In  addition  to  the  definitions  in 
§  41.2,  the  following  definitions  apply  to 
proceedings  imder  this  subpart: 


Business  day  means  a  day  other  than 
a  Saturday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia. 

Involved  means  the  Board  has 
declared  the  patent  application,  patent, 
or  claim  so  described  to  be  a  subject  of 
the  contested  case. 

§41.101    Notice  of  proceeding. 

(a)  Notice  of  a  contested  case  will  be 
sent  to  every  party  to  the  proceeding. 
The  entry  of  the  notice  initiates  the 
proceediiig. 

(b)  When  the  Board  is  unable  to 
provide  actual  notice  of  a  contested  case 
on  a  party  through  the  correspondence 
address  of  record  for  the  party,  the 
Board  may  authorize  other  modes  of 
notice,  including: 

(1)  Sending  notice  to  another  address 
associated  with  the  party,  or 

(2)  Publishing  the  notice  in  the 
Official  Gazette  of  the  United  States 
Patent  and  Trademark  Office. 

§41.102    Completion  of  examination. 

Except  as  the  Board  may  otherwise 
authorize,  before  a  contested  case  is 
initiated: 

(a)  Examination  of  each  involved 
application  and  any  pending 
reexamination  of  each  involved  patent 
must  be  completed,  and 

(b)  Each  involved  application  amd 
patent  must  have  at  least  one  claim  that: 

(1)  Is  patentable,  and 

(2)  Would  be  involved  in  the 
contested  case. 

§41.103    Jurisdiction  over  Involved  filee. 
The  Board  has  jurisdiction  over  any 
involved  file  from  the  time  the  Board 
initiates  a  contested  case  until  the 
termination  of  the  contested  case.  Other 
proceedings  for  the  involved  file  within 
the  Office  are  suspended  except  as  the 
Board  may  order. 


§41.104    Conduct  of  contested  < 

(a)  The  Board  may  determine  a  proper 
course  of  conduct  in  a  proceeding  for 
any  situation  not  specifically  covered  by 
this  part  and  may  enter  non-final  orders 
to  administer  the  proceeding. 

(b)  An  administrative  patent  judge 
may  waive  or  suspend  in  a  proceeding 
the  application  of  any  rule  in  this 
subpart,  subject  to  such  conditions  as 
the  administrative  patent  judge  may 
impose. 

(c)  Times  set  in  this  subpart  are 
defaults.  In  the  event  of  a  conflict 
between  a  time  set  by  rule  and  a  time 
set  by  order,  the  time  set  by  order  is 
controlling.  Action  due  on  a  day  other 
than  a  business  day  may  be  completed 
on  the  next  business  day  unless  the 
Board  expressly  states  otherwise. 
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141.106    Ex  parte  communicatkMW. 

An  ex  parte  communication  about  a 
contested  case  with  a  Board  member  or 
a  Board  employee  conducting  the 
pnx:eeding  is  not  permitted. 

141.106    nilngandswvlce. 

(a)  General  format  r^uirements.  (1) 
The  paper  used  for  filings  must  be 
durable  and  white.  A  party  must  choose 

'  to  file  on  either  A4-sized  paper  or  8  V2 
inch  X 11  inch  paper  except  in  the  case 
of  exhibits  that  require  a  larger  size  in 
order  to  preserve  details  of  the  original. 
A  party  may  not  switch  between  paper 
sizes  in  a  single  proceeding.  Only  one 
side  of  the  paper  may  be  used. 

(2)  ha  papers,  including  affidavits, 
created  for  the  proceeding: 

(i)  The  ink  must  be  black  or  must 
otherwise  provide  an  equivalently 
permanent,  dark,  high-contrast  image  on 
the  paper.  The  quality  of  the  printing 
must  be  equivalent  to  the  quality 
produced  by  a  laser  printer.  Either  a 
proportional  or  monospaced  font  may 
be  used,  but  the  proportional  font  must 
be  12-point  or  larger  and  a  monospaced 
font  must  not  contain  more  than  4 
characters  per  centimeter  (10  characters 
per  Inch).  Case  names  must  be 
underlined  or  italicized. 

(ii)  Double  spacing  must  be  used 
except  in  headings,  signature  blocks, 
and  certificates  of  service.  Block 
quotations  may  be  single-spaced  and 
must  be  indented.  Margins  must  be  at 
least  2.5  centimeters  (1  inch)  on  all 
sides. 

(b)  Papers  other  than  exhibits. — (1) 
Cover  sheet,  (i)  The  cover  sheet  must 
include  the  caption  the  Board  specifies 
for  the  proceeding,  a  header  indicating 
the  party  and  contact  information  for 
the  party,  and  a  title  indicating  the 
sequence  and  subject  of  the  paper.  For 
example,  "JONES  MOTION  2,  For 
benefit  of  an  earlier  application". 

(ii)  If  the  Board  specifies  a  color  other 
than  white  for  the.cover  sheet,  the  cover 
sheet  must  be  that  color. 

(2)  Papers  must  have  two  0.5  cm 
(Vninch)  holes  with  centers  1  cm  (V2 
inch)  from  the  top  of  the  page  and  7  cm 
[2Va  inch)  apart,  centered  horizontally 
on  the  page. 

(3)  Incorporation  by  reference; 
combined  papers.  Arguments  must  not 
be  incorporated  by  reference  from  one 
paper  into  another  paper.  Combined 
motions,  oppositions,  replies,  or  other 
combined  papers  are  not  permitted. 

(4)  Citation  of  authority. 

(i)  Citations  to  authority  must  include: 

(A)  A  United  States  Reports  citation 
for  any  Supreme  Court  case. 

(B)  Parallel  citation  of  cases  to  both 
the  West  Reporter  System  and  to  the 
United  States  Patents  Quarterly 


228 /Wednesday,  November  26,  2003 /Proposed  Rules 


whene  ver  a  case  is  published  in  both. 
Other  >arallel  citations  are  discouraged. 

(C)  /  inpoint  citations  whenever  a 
specifi :  holding  or  portion  of  an 
author  ty  is  invoked. 

(ii)  P  on-binding  authority  should  be 
used  s  )aringly.  If  the  authority  is  not  an 
author  ty  of  the  Office  and  is  not 
reprod  need  in  one  of  the  reporters  listed 
in  par^raph  (c)(4)(i)  of  this  section,  a 
copy  of  the  authority  should  be  filed 
with  tl  e  first  paper  in  which  it  is  cited. 

(5)  E  Khibits.  Additional  requirements 
for  exl  ibits  appear  in  §  41.154(c). 

(c)  V  'orking  copy.  Every  paper  filed 
must  h  i  accompanied  by  a  working 
copy  n  arked  "APJ  Copy". 

(d)  S  oecific  filing  forms. — (1)  Filing  by 
mail.  /  paper  filed  by  mail  must  be 
addres  led  to  Mail  Stop 

INTER  ^RENCE,  Board  of  Patent 
Appea  s  and  Interferences,  United 
States  Patent  and  Trademark  Office,  PO 
Box  1-^0,  Alexandria,  Virginia  223i3- 
1450. 1 .  paper  filed  using  the  EXPRESS 
MAIL1  service  of  the  United  States 
Postal   Service  will  be  deemed  to  be  filed 
as  of  "«  ate-in"  on  the  EXPRESS  MAIL® 
mailini   label;  otherwise,  mail  will  be 
deeme  1  to  be  filed  as  of  the  stamped 
date  of  receipt  at  the  Board. 

(2)  C  ther  modes  of  filing.  The  Board 
may  aii  thorize  other  modes  of  filing, 
includ  ag  electronic  filing,  and  may  set 
conditi  ons  for  the  use  of  such  other 
modes, 

(e)  S  rvice.  (1)  Papers  filed  with  the 
Board,  if  not  previously  served,  must  be 
served  simultaneously  on  every 
opposi  ig  party  except  as  the  Board 
expres!  ly  directs. 

(2)  If  a  party  is  represented  by 
counse  ,  service  must  be  on  counsel. 

(3)  Si  irvice  must  be  by  EXPRESS 
MAILd  (an  expedited-delivery  service 
of  the  I  Inited  States  Postal  Service)  or 
by  mea  is  at  least  as  fast  and  reliable  as 
EXPRE  >S  MAIL®.  Electronic  service  is 
not  permitted  without  Board 

authori  zation. 

(4)  T  le  date  service  is  received  does 
not  coi  nt  in  computing  the  time  for 
responi  ling. 

(1)  Ctrtificate  of  service. 

(1)  Pi  ipers  other  than  exhibits  must 
include  a  certificate  of  service  as  a 
separate  page  at  the  end  of  each  paper 
that  must  be  served  on  an  opposing 
party. 

(2)  E  iiibits  must  he  accompanied  by 
a  certif  cate  of  service,  but  a  single 
certific  ite  may  accompany  any  group  of 
exhibit ;  submitted  together." 

(3)  A  certificate  of  service  must  state: 
(i)  Tl  e  name  of  each  paper  served, 
(ii)  T  le  date  and  manner  of  service, 

and 

(iii) '  he  name  and  address  of  every 
person  served. 


(4)  A  certificate  made  by  a  person 
other  than  a  registered  patent 
practitioner  must  be  in  the  form  of  an 
affidavit.  - 

§41.107    [ReaervMq 

§41.108    LMd  counsel. 

(a)  A  party  may  be  represented  by 
counsel.  The  Board  may  require  a  party 
to  appoint  a  lead  counsel.  If  counsel  is 
not  of  record  in  a  party's  involved 
application  or  patent,  then  a  power  of 
attorney  for  that  counsel  for  Uie  party's 
involved  application  or  patent  must  be 
filed  with  the  notice  required  in 
paragraph  (b)  of  this  section. 

(b)  Within  14  days  of  the  initiation  of 
each  contested  case,  each  party  must  file 
a  separate  notice  identifying  its  counsel, 
if  any,  and  providing  contact 
information  for  each  counsel  identified 
or,  if  the  party  has  no  counsel,  then  for 
the  party.  Contact  information  must,  at 

a  minimvun,  include: 

(1)  A  mailing  address; 

(2)  An  address  for  courier  delivery 
when  the  mailing  address  is  not 
available  for  such  delivery  (for  example, 
when  the  mailing  address  is  a  Post 
Office  box); 

(3)  A  telephone  number; 

(4)  A  facsimile  niunber;  and  ^ 

(5)  An  electronic  mail  address.     '^ 

(c)  A  party  must  promptly  notify  the 
Board  of  any  change  in  the  contact 
information  required  in  paragraph  (b). 


§41.109 
rsconte. 


Access  to  and  copies  of  Office 


(a)  Request  for  access  or  copies.  Any 
request  from  a  party  for  access  to  or 
copies  of  Office  records  directly  related 
to  a  contested  case  must  be  filed  with 
the  Board.  The  request  must  precisely 
identify  the  records  and  in  the  case  of 
copies  include  the  appropriate  fee  set 
under  §  1.19(b)  of  this  title. 

(b)  Authorization  of  access  and 
copies.  Access  and  copies  will 
ordinarily  only  be  authorized  for  the 
following  records: 

(1)  The  application  file  for  an 
involved  patent; 

(2)  An  involved  application;  and 

(3)  An  application  Tor  which  a  party 
has  been  accorded  benefit  under  subpart 
E  of  this  part. 

(c)  Afissing  or  incomplete  copies.  If  a 
party  does  not  receive  a  complete  copy 
of  a  record  within  21  days  of  the 
authorization,  the  party  must  promptly 
notify  the  Board. 

§41.110    Filing  clahn  InfonnatkMi. 

(a)  Clean  copy  of  claims.  Within  14 
days  of  the  initiation  of  the  proceeding, 
each  party  must  file  a  clean  copy  of  its 
involved  claims  and,  if  a  biotechnology 
material  sequence  is  a  limitation,  a 
clean  copy  of  the  sequence. 
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(b)  Annotated  copy  of  claims.  Within 
28  days  of  the  initiation  of  the 
proceeding,  each  party  must: 

(1)  For  each  involved  cleiim  having  a 
limitation  that  is  illustrated  in  a 
drawing  or  biotechnology  material 
sequence,  file  an  annotated  copy  of  the 
claim  indicating  in  bold  face  between 
braces  {{  })  where  each  limitation  is 
shown  in  the  drawing  or  sequence. 

(2)  For  each  involved  claim  that 
contains  a  means-plus-function  or  step- 
plus-function  limitation  in  the  form    . 
permitted  under  35  U.S.C.  112[6].  file  an 
annotated  copy  of  the  claim  indicating 
in  bold  face  between  braces  ({  })  the 
specific  portions  of  the  specification 
that  describe  the  structure,  material,  or 
acts  corresponding  to  each  claimed 
function. 

(c)  Any  motion  to  amend  a  claim  or 
add  a  reissue  claim  must  include  an 
addendum  containing  a  clean  set  of  the 
claims  and,  where  applicable,  an 
addendum  containing  claims  annotated 
according  to  paragraph  (b)  of  this 
section. 

§41.120    Notice  of  basis  for  relief. 

(a)  The  Board  may  require  a  party  to 
provide  a  notice  stating  the  relief  it 
requests  and  the  basis  for  its  entitlement 

.  to  relief.  The  Board  may  provide  for  the 
notice  to  be  maintained  in  confidence 
for  a  limited  time. 

(b)  Effect.  If  a  notice  under  paragraph 
(a)  is  required,  a  party  will  be  limited 
to  filing  substantive  motions  consistent 
with  the  notice.  Ambiguities  in  the 
notice  will  be  construed  against  the 
party.  A  notice  is  not  evidence  except  as 
an  admission  by  a  party-opponent. 

(c)  Correction.  A  party  may  move  to 
correct  its  rfotice.  The  motion  should  be 
filed  promptly  after  the  party  becomes 
aware  of  the  basis  for  the  correction.  A 
correction  filed  after  the  time  set  for 
filing  notices  will  only  be  entered  if 
entry  would  serve  the  interests  of 
justice. 

§41.121    IMotions. 

(a)  Types  of  motions. — (1)  Substantive 
motions.  Consistent  with  the  notice  of 
requested  relief,  if  any,  and  to  the  extent 
the  Board  authorizes,  a  party  may  file  a 
motion: 

(i)  To  redefine  the  scope  of  the 
contested  case, 

(ii)  To  change  benefit  accorded  for  the 
contested  subject  matter,  or 

(iii)  For  judgment  in  the  contested 
case. 

(2)  Responsive  motions.  The  Board 
may  authorize  a  party  to  file  a  motion 
to  amend,  add,  or  cancel  a  claim,  to 
change  inventorship,  or  otherwise  to 
cure  a  defect  raised  in  a  notice  of 
requested  relief  or  in  a  substantive 
motion. 


(3)  Miscellaneous  motions.  Any 
request  for  relief  other  than  a 
substantive  or  responsive  motion  must 
be  filed  as  a  miscellaneous  motion. 

(b)  Burden  of  proof  The  party  filing 
the  motion  has  the  burden  of  proof  to 
establish  that  it  is  entitled  to  the 
requested  relief. 

(c)  Content  of  motions;  oppositions 
and  replies.  (1)  Each  motion  must  be 
filed  as  a  separate  paper  and  must 
include: 

(i)  A  statement  of  the  precise  reUef 
requested, 

(ii)  A  statement  of  material  facts  in 
support  of  the  motion  in  short 
numbered  paragraphs,  with  specific 
citations  to  the  portions  of  the  record 
that  support  each  fact,  and 

(iii)  A  full  statement  of  the  reasons  for 
the  relief  requested,  including  a  detailed 
explanation  of  the  significance  of  the 
evidence  and  the  governing  law,  rules, 
and  precedent. 

(2)  Compliance  with  niles.  Where  a 
nde  in  part  1  of  this  title  ordinarily 
governs  the  relief  sought,  the  motion 
must  make  any  showings  required 
imder  that  rule  in  addition  to  any 
showings  required  in  this  part. 

(3)  The  Board  may  order  additional 
showings  or  explanations  as  a  condition 
for  filing  a  motion. 

(4)  Oppositions  and  replies  must 
comply  with  the  content  requirements 
for  motions  and  must  include  a 
statement  identifying  material  facts  in 
dispute.  Any  material  fact  not 
specifically  denied  will  be  considered 
admitted. 

(d)  Board-ordering  briefings.  The 
Board  may  order  briefing  on  any  issue 
that  could  be  raised  by  motion. 

§41.122    New  arguments  in  opposition  or 
reply. 

All  arguments  for  the  relief  requested 
must  be  made  in  a  motion.  An 
opposition  may  raise  new  arguments, 
but  only  in  response  to  argiunents  made 
in  the  corresponding  motion.  A  reply 
may  only  respond  to  arguments  raised 
in  the  corresponding  opposition. 

§  41 .1 23    Time  for  acting  on  motions. 

(a)  A  motion,  other  than  a 
miscellaneous  motion,  may  only  be  filed 
according  to  a  schedule  the  Board  sets. 
The  default  times  for  acting  are: 

(1)  An  opposition  is  due  30  days  after 
service  of  the  motion. 

(2)  A  reply  is  due  30  days  after  service 
of  the  opposition. 

(3)  A  responsive  motion  is  due  within 
30  days  of  the  service  of  the  motion. 

(b)  Miscellaneous  motions.  (1)  If  no 
time  for  filing  a  specific  miscellaneous 
motion  is  provided  in  this  part  or  in  a 
Board  order: 


(i)  The  opposing  party  must  be 
consulted  prior  to  filing  the 
miscellaneous  motion,  and 

(ii)  If  an  opposing  party  plans  to 
oppose  the  miscellaneous  motion,  the 
movant  may  not  file  the  motion  without 
Board  authorization.  Such  authorization 
should  ordinarily  be  obtained  through  a 
telephone  conference  including  the 
Board  and  every  other  party  to  the 
proceeding.  Delay  in  seeking  relief  may 
justify  a  denial  of  the  motion. 

(2)  An  opposition  may  not  be  filed 
without  authorization.  The  default  times 
for  acting  are: 

(i)  An  opposition  to  a  miscellaneous 
motion  is  due  five  business  days  after 
service  of  the  motion. 

(ii)  A  reply  to  a  miscellaneous  motion 
opposition  is  due  three  business  days 
after  service  of  the  opposition. 

§41.124    Oral  argument 

(a)  Request  for  oral  argument.  A  party 
may  request  an  oral  argiunent  on  an 
issue  raised  in  a  paper  within  five 
business  days  of  the  filing  of  the  paper. 
The  request  must  be  filed  as  a  separate 
paper  and  must  specify  the  issues  to  be 
considered. 

(b)  Copies  for  panel.  If  a  hearing  is  set 
for  a  panel,  the  movant  on  any  issue  to 
be  heard  must  provide  three  working 
copies  of  the  motion,  the  opposition, 
and  the  reply.  Each  party  is  responsible 
for  providing  three  working  copies  of  its 
exhibits  relating  to  the  motion. 

(c)  Length  of  argument.  If  the  request 
is  granted,  each  party  will  have  20 
minutes  to  present  its  argument, 
including  any  time  for  rebuttal. 

(d)  Demonstrative  exhibits  must  be 
served  at  least  five  business  days  before 
the  oral  argimient  and  filed  no  later  than 
the  time  of  the  oral  argiunent. 

(e)  Transcription.  The  Board 
encoiu-ages  the  use  of  a  transcnption 
service  at  oral  arguments  but,  if  such  a 
service  is  to  be  used,  the  Board  must  be 
notified  in  advance  to  ensure  adequate 
facilities  are  available  and  a  transcript 
must  be  filed  with  the  Board  prompUy 
after  the  oral  argiunent. 

§  41 .1 25    Decision  on  motions. 

(a)  Order  of  consideration.  The  Board 
may  take  up  motions  for  decisions  in 
any  order,  may  grant,  deny,  or  dismiss 
any  motion,  and  may  take  such  other 
action  appropriate  to  secure  the  just, 
speedy,  and  inexpensive  determination 
of  the  proceeding.  A  decision  on  a 
motion  may  include  deferral  of  action 
on  an  issue  until  a  later  point  in  the 
proceeding. 

(b)  Interlocutory  decisions.  A  decision 
on  motions  without  a  judgment 
terminating  the  proceeding  is  not  final 
for  the  purposes  of  judicial  review.  A 
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panel  decision  on  an  issue  will  govern 
further  proceedings  in  the  contested 
case. 

(c)  Rehearing. — (1)  Time  for  request. 
A  request  for  rehearing  of  a  decision 
must  be  filed  within  fourteen  days  of 
the  decision. 

(2)  No  tolling.  The  filing  of  a  request 
for  rehearing  does  not  toll  times  for 
takingaction. 

(3)  Burden  on  rehearing.  The  burden 
of  showing  a  decision  should  be 
modified  lies  with  the  party  attacking 
the  decision.  The  request  must 
specifically  identify: 

(i)  All  matters  the  party  believes  to 
have  been  misapprehended  or 
overlooked,  and 

(ii)  The  place  where  the  matter  was 
previously  addressed  in  a  motion, 
opposition;  or  reply. 

(4)  Opposition;  reply.  Neither  an 
opposition  nor  a  reply  to  a  request  for 
rehearing  may  be  filed  without  Board 
authorization. 

(5)  Panel  rehearing.  If  a  decision  is 
not  a  panel  decision,  the  party 
requesting  rehearing  may  request  that  a 
panel  rehear  the  decision.  A  panel 
rehearing  a  procedural  decision  will 
review  the  decision  for  an  abuse  of 
discretion. 

141.126    ArbHrrtkNi. 

(a)  Parties  to  a  contested  case  may 
resort  to  binding  arbitration  to 
determine  any  issue  in  a  contested  case. 
The  Office  is  not  a  party  to  the 
arbitration.  The  Board  is  not  bound  and 
may  independently  determine  questions 
of  patentability,  jiuisdiction,  and  Office 
practice. 

(b)  The  Board  will  not  authorize 
arbitration  unless: 

(1)  It  is  to  be  conducted  according  to 
Title  9  of  the  United  States  Code. 

(2)  The  parties  notify  the  Board  in 
writing  of  their  intention  to  arbitrate. 

(3)  The  agreement  to  arbitrate: 
(i)  Is  in  writing, 

(ii)  Specifies  the  issues  to  be 
arbitrated, 

(iii)  Names  the  arbitrator,  or  provides 
a  date  not  more  than  30  days  after  the 
execution  of  the  agreement  for  the 
selection  Of  the  arbitrator,  and 

(iv)  Provides  that  the  arbitrator's 
award  shall  be  binding  on  the  parties 
and  that  judgment  thereon  can  be 
entered  by  the  Board. 

(4)  A  copy  of  the  agreement  is  filed 
within  20  days  after  its  execution. 

(5)  The  arbitration  is  completed 
within  the  time  the  Board  sets. 

(c)  The  parties  are  solely  responsible 
for  the  selection  of  the  arbitrator  and  the 
conduct  of  proceedings  before  the 
arbitrator. 

(d)  Issues  not  disposed  of  by  the 
arbitration  will  be  resolved  in 


accordaqce  with  the  procedures 
establisfaJBd  in  this  subpart. 

(e)  Tha  Board  will  not  consider  the 
arbitration  award  unless  it: 

(1)  Is  banding  on  the  parties, 

(2)  Is  in  writing, 

(3)  States  in  a  dear  and  definite 
manner  t ach  issue  arbitrated  and  the 
disposition  of  each  issue,  and 

(4)  Is  f^led  within  20  days  of  the  date 
of  the  aw  ard. 

(f)  One  e  the  award  is  filed,  the  parties 
to  the  avi  ard  may  not  take  actions 
inconsisi  ent  with  the  award.  If  the 
award  is  dispositive  of  the  contested 
subject  r  latter  for  a  party,  the  Board  may 
enter  ju<]  ;ment  as  to  that  party. 

§41.127    Judgment - 

(a)  Efft  ct  within  Office.— {1)  Estoppel. 
A  judgm  !nt  disposes  of  all  issues  that 
were,  or  ly  motion  could  have  properly 
been,  raised  and  decided.  A  losing  party 
who  cou  d  have  properly  moved  for 
relief  on  in  issue,  but  did  not  so  move, 
may  not  ake  action  in  the  Office  after 
the  judg]  lent  that  is  inconsistent  with 
that  part;  ''s  failure  to  move,  except  that 
a  losing  party  shall  not  be  estopped  with 
respect  to  any  contested,  subject  matter 
for  whici  that  party  was  awarded  a 
favorably  judgment. 

(2)  Final  disposal  of  claim.  Adverse 
judgment  against  a  claim  is  a  final 
action  oflthe  Office  requiring  no  further 
action  by  the  Office  to  dispose  of  the 
claim  pe^anently. 

(b)  Reduest  for  adverse  judgment.  A 
party  may  at  any  time  in  die  proceeding 
request  judgment  against  itself.  Actions 
construe^  to  be  a  request  for  adverse 
judgmeni  include: 

(1)  Abandonment  of  an  involved 
application  such  that  the  party  no 
longer  h^s  an  application  or  patent 
involved  in  the  proceeding, 

(2)  Cancellation  or  disclaiming  of  a 
claim  such  that  the  party  no  longer  has 
a  claim  i|ivolved  in  the  proceeding, 

(3)  Coi^cession  of  priority  or 
unpatentability  of  the  contested  subject 
matter,  ahd 

(4)  Abandonment  of  the  contest. 

(c)  Reaommendation.  The  judgment 
may  include  a  recommendation  for 
further  attion  by  the  examiner  or  by  the 
Director.  If  the  Board  recommends 
rejection  of  a  claim  of  an  involved 
application,  the  examiner  must  enter 
and  maintain  the  recommended 
rejectioiuunless  an  amendment  or 
showingnf  facts  not  previously  of 
record  is  filed  which,  in  the  opinion  of 
the  exantiner,  overcomes  the 
recommended  rejection. 

(d)  Rekearing.  A  party  dissatisfied 
with  the  judgment  may  request 
rehearing  within  30  calendar  days  of  the 
entry  of  he  judgment.  The  request  must 


specifically  identify  aU  matters  the  party 
believes  to  have  been  misapprehended 
or  overlooked,  and  the  place  where  the 
matter  was  previously  addressed  in  a 
motion,  opposition,  or  reply.  The  Board 
may  toll  Uie  time  for  seeking  judicial 
review  (35  U.S.C.  142  and  146(1])  for 
the  pendency  of  the  rehearing. 

§41.128   TMTnlrartlon. 

A  contested  case  is  terminated  after  a 
final  Board  action,  as  soon  as  any  of  the 
following  occur: 

(a)  A  notice  of  appeal  imder  35  U.S.C. 
141  is  filed, 

(b)  A  civil  action  under  35  U.S.C.  146 
is  commenced,  or 

(c)  The  time  for  seeking  judicial 
review  has  expired. 

§41.128    Sanctions. 

(a)  The  Board  may  impose  a  semction 
against  a  party  for  misconduct, 
including: 

(1)  Failure  to  comply  with  an 
applicable  rule  or  order  in  the 
proceeding; 

(2)  Advancing  a  misleading  or 
frivolous  request  for  relief  or  argument; 
or 

(3)  Engaging  in  dilatory  tactics. 

(b)  Sanctions  include  entry  of: 

(1)  An  order  holding  certain  facts  to 
have  been  established  in  the  proceeding; 

(2)  An  order  expimging,  or  precluding 
a  party  from  filing,  a  paper; 

(3)  An  order  precluding  a  party  from 
presenting  or  contesting  a  particular 
issue; 

(4)  An  order  precluding  a  party  from 
requesting,  obtaining,  or  opposing 
discovery; 

(5)  An  order  excluding  evidence; 

(6)  An  order  awarding  compensatory 
expenses,  including  attorney  fees; 

(7)  An  order  requiring  terminal 
disclaimer  of  patent  term;  or 

(8)  Judgment  in  the  contested  case. 

§41.150    Discovwy. 

(a)  Limited  discovery.  A  party  is  not 
entiUed  to  discovery  except  as 
authorized  in  this  subpart.  The  parties 
may  agree  to  discovery  among 
themselves  at  any  time. 

(b)  Automatic  discovery. 

(1)  Within  21  days  of  a  request  by  an 
opposing  parfy,  a  party  must: 

(i)  Serve  a  legible  copy  of  every 
requested  patent,  literature  reference, 
and  test  standard  mentioned  in  the 
specification  of  the  party's  involved 
patent  or  application,  or  application 
upon  which  the  party  will  rely  for 
benefit,  and,  if  the  requested  material  is 
in  a  language  other  than  English,  a 
translation,  if  available,  and 

(ii)  File  with  the  Board  a  notice 
(without  copies  of  the  requested 
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materials)  of  service  of  the  requested 
materials. 

(2)  Unless  previously  served,  or  the 
Board  orders  otherwise,  any  ejdiibit 
cited  in  a  motion  or  in  testimony  must 
be  served  with  the  citing  motion  or 
testimony. 

(c)  Additional  discovery.  A  party  may 
request  additional  discovery.  The 
requesting  party  must  show  that  such 
additional  discovery  is  in  the  interests 
of  justice.  The  Board  may  specify 
conditions  for  such  additional 
discovery. 

§41.151    AdmiMibllity. 

Evidence  that  is  not  taken,  sought,  or 
filed  in  accordance  with  this  subpart 
shall  not  be  admissible. 

S  41 .1 52    Applicability  of  the  Federal  Rules 
of  Evidenca. 

(a)  Generally.  Except  as  otherwise 
provided  in  this  subpart,  the  Federal 
Rides  of  Evidence  shall  apply  to 
contested  cases. 

(b)  fxcyusions.  Those  portions  of  the 
Federal  Rules  of  Evidence  relating  to 
criminal  proceedings,  jiuies,  and  other 
matters  not  relevant  to  proceedings 
under  this  subpart  shall  not  apply. 

(c)  Modifications  in  terminology. 
Unless  otherwise  clear  from  context,  the 
following  terms  of  the  Federal  Rules  of 
Evidence  shall  be  construed  as 
indicated: 

Appellate  court  means  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
or  a  United  States  district  court  when 
judicial  review  is  imder  35  U.S.C.  146. 

Civil  action,  civil  proceeding,  action, 
and  trial  mean  contested  case. 

Courts  of  the  United  States,  U.S. 
Magistrate,  court,  trial  court,  and  trier  of 
fact  mean  Board. 

Hearing  means: 

(i)  In  Federal  Rule  of  Evidence  703, 
the  time  when  the  expert  testifies. 

(ii)  to  Federal  Rule  of  Evidence 
804(a)(5),  the  time  for  taking  testimony. 

fudge  means  the  Board. 

fudicial  notice  means  official  notice. 

Trial  or  hearing  means,  in  Federal 
Rule  of  Evidence  807,  the  time  for 
takmg  testimony. 

§41.153    Records  of  the  United  States 
Patant  and  Trademaric  Offlca. 

Certification  is  not  necessary  as  a 
condition  to  admissibility  when  the 
evidence  to  be  submitted  is  a  record  of 
the  Office  to  which  all  parties  have 
access. 

§41.154    l^ormaffevidenca. 

(a)  Evidence  consists  of  affidavits, 
transcripts  of  depositions,  docimients, 
and  objects.  All  evidence  must  be 
submitted  in  the  form  of  an  exhibit. 

(b)  Translation  required.  When  a 
party  relies  on  a  document  or  is 


required  to  produce  a  document  in  a 
language  other  than  English,  a 
translation  of  the  document  mto  English 
and  an  afGdavit  attesting  to  the  accuracy 
of  the  translation  must  he  filed  with  the 
dociunent. 

(c)  An  exhibit  must  conform  with  the 
requirements  for  papers  in  §  41.106  of 
this  subpart  and  the  requirements  of  this 
paragraph. 

(1)  Each  exhibit  must  have  an  exhibit 
label  with  a  unique  number  m  a  range 
assigned  by  the  Board,  the  names  of  the 
parties,  and  the  proceeding  number  in 
the  following  format:  JONES  EXHIBIT 
2001,  Jones  v.  Smith,  Interference 
104,999 

(2)  When  the  exhibit  is  a  paper: 
(i)  Each  page  must  be  uniquely 

numbered  in  sequence,  and 

(ii)  The  exhibit  label  must  be  affixed 
to  the  lower  right  comer  of  the  first  page 
of  the  exhibit  without  obscmmg 
information  on  the  first  page  or,  if 
obscuring  is  imavoidable,  affixed  to  a 
duplicate  first  page. 

(d)  Exhibit  list.  Each  party  must 
maintain  an  exhibit  list  with  the  exhibit 
number  and  a  brief  description  of  each 
exhibit.  If  the  exhibit  is  not  filed,  the 
exhibit  list  should  note  that  fact.  The 
Board  may  require  the  filing  of  a  curr«nt 
exhibit  list  prior  to  acting  on  a  motion. 

§  1 .1 55    Ot>jection;  motion  to  exclude; 
motion  In  limine. 

(a)  Deposition.  Objections  to 
deposition  evidence  must  be  made 
during  the  deposition.  Evidence  to  cure 
the  objection  must  be  provided  during 
the  deposition  imless  the  parties  to  the 
deposition  stipulate  otherwise  on  the 
deposition  record. 

(bj  Other  than  deposition.  For 
evidence  other  than  deposition 
evidence: 

(1)  Objection.  Any  objection  must  be 
filed  within  five  business  days  of 
service  of  evidence,  other  than 
deposition  evidence,  to  which  the 
objection  is  directed.  The  objection 
must  identify  the  grounds  for  the 
objection  with  sufficient  particularify  to 
allow  correction  in  the  form  of 
supplemental  evidence. 

12)  Supplemental  evidence.  The  party 
relying  on  evidence  to  which  an 
objection  is  timely  filed  may  respond  to 
the  objection  by  filing  supplemental 
evidence  within  ten  business  days  of 
service  of  the  objection. 

(c)  Motion  to  exclude.  A 
miscellaneous  motion  to  exclude 
evidence  must  be  filed  to  preserve  any 
objection.  The  motion  must  identify  the 
objections  in  the  record  m  order  and 
must  explam  the  objections. 

(d)  Motion  in  limine.  A  party  may  file 
a  miscellaneous  motion  in  limine  for  a 
rulmg  on  the  admissibilify  of  evidence. 


§41J  seCompeWng  tastimony  and 
pfDdurtlon. 

(a)  Authorization  required.  A  party 
seeking  to  compel  testimony  or 
production  of  documents  or  things  must 
file  a  miscellaneous  motion  for 
authorization.  The  miscellaneous 
motion  must  describe  the  general 
relevance  of  the  testimony,  document, 
or  thing  and  must: 

(1)  to  the  case  of  testimony,  identify 
the  witness  by  name  or  title,  and 

(2)  to  the  case  of  a  document  or  thing, 
the  general  natiu-e  of  the  document  or 
thing. 

(b)  Outside  the  United  States.  For 
testimony  or  production  sought  outside 
the  United  States,  the  motion  must  also: 

(1)  In  the  case  of  testimony. 

(i)  Identify  the  foreign  country  and 
explain  why  the  party  believes  the 
witness  can  be  compelled  to  testify  in 
the  foreign  country,  tocluding  a 
description  of  the  procedures  that  will 
be  used  to  compel  the  testimony  in  the 
foreign  coimtiy  and  an  estimate  of  the 
time  it  is  expected  to  take  to  obtain  the 
testimony;  and 

(ii)  Demonstrate  that  the  parfy  has 
made  reasonable  efforts  to  secure  the 
agreement  of  the  witness  to  testify  m  the 
United  States  but  has  been  unsuccessful 
m  obtainmg  the  agreement,  even  though 
the  party  has  ofi^ered  to  pay  the 
expenses  of  the  witness  to  travel  to  and 
testify  in  the  United  States. 

(2)  In  the  case  of  production  of  a 
document  or  thing,  (i)  Identify  the 
foreign  country  and  explain  why  the 
parfy  believes  production  of  the 
document  or  thmg  can  be  compelled  to 
the  foreign  country,  including  a 
description  of  the  procedures  that  will 
be  used  to  compel  production  of  the 
document  or  thing  to  the  foreign 
country  and  an  estimate  of  the  time  it 
is  expected  to  take  to  obtato  production 
of  the  document  or  thing;  and 

(ii)  Demonstrate  that  &e  party  has 
made  reasonable  efforts  to  obtain  the 
agreement  of  the  individual  or  entity 
havtog  possession,  custody,  or  control 
of  the  document  to  produce  the 
dociunent  or  thtog  to  the  United  States 
but  has  been  unsuccessful  to  obtaining 
that  agreement,  even  though  the  party 
has  offered  to  pay  the  expenses  of 
productog  the  document  or  thing  to  the 
United  States. 

(c)  The  Board,  to  determining  foreign 
law,  may  consider  any  relevant  material 
or  source,  tocludtog  testimony,  whether 
or  not  submitted  by  a  party  or 
admissible  under  the  Federal  Rules  of 
Evidence. 

§41.157   Taldng  taatimony. 

(a)  Form.  Direct  testimony  must  be 
submitted  in  the  form  of  an  afBdavit 
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except  when  the  testimony  is  compelled 
under  35  U.S.C.  24,  in  which  case  it 
may  be  in  the  form  of  a  deposition 
transcript. 

(b)  Tune  and  location. — (1) 
UncompeUed  direct  testimony  may  be 
taken  at  any  time;  otherwise,  testimony 
may  only  be  taken  during  such  time 
period  as  the  Board  may  authorize. 

(2)  Other  testimony,  (i)  Except  as  the 
Board  otherwise  orders,  authorized 
testimony  may  be  taken  afany 
reasonable  tiipe  and  location  within  the 
United  States  before  any  disinterested 
official  authorized  to  administer  oaths  at 
that  location. 

(ii)  Testimony  outside  the  United 
States  may  only  be  taken  as  the  Board 
specifically  directs. 

(c)  Notice  of  deposition.  (1)  Prior  to 
this  taking  of  testimony,  all  parties  to  the 
proceeding  must  agree  on  the  time  and 
place  for  taking  testimony.  If  the  parties 
caimot  agree,  the  party  seeking  the 
testimony  must  initiate  a  conference 
with  the  Board  to  set  a  time  and  place. 

(2)  Cross-examination  should 
ordinarily  take  place  after  any 
supplemental  evidence  relating  to  the 
dirctct  testimony  has  been  filed  and 
more  than  a  week  before  the  filing  date 
for  any  paper  in  which  the  cross- 
examination  testimony  is  expected  to  be 
used.  A  party  requesting  cross- 
examination  testimony  of  more  than  one 
witness  may  choose  the  order  in  which 
the  witnesses  arejo  be  cross-examined. 
.    (3)  In  the  case  of  direct  testimony,  at 
least  three  business  days  prior  to  the 
conference  in  paragraph  (c)(1)  of  this 
section,  the  party  seeking  the  direct 
testimony  must  serve: 

(i)  A  list  and  copy  of  each  document 
under  the  party's  control  and  on  which 
the  party  intends  to  rely,  and 

(ii)  A  list  of,  and  proner  of  reasonable 
access  to,  any  thing  other  than  a^ 
document  under  the  party's  control  and 
on  which  the  party  intends  to  rely. 

(4)  Notice  of  the  deposition  must  be 
filed  at  least  two  business  days  before  a 
deposition.  The  notice  limits  the  scope 
of  the  testimony  and  must  list: 

(i)  The  time  and  place  of  the 
deposition, 

(ii)  The  name  and  address  of  the 
witness, 

(iii)  A  list  of  the  exhibits  to  be  relied 
upon  during  the  deposition,  and 

(iv)  A  general  description  of  the  scope 
and  nature  of  the  testimony  to  be 
elicited. 

(5)  Motion  to  quash.  Objection  to  a 
defect  in  the  notice  is  waived  imless  a 
miscellaneous  motion  to  quash  is 
promptly  filed. 

(d)  Deposition  in  a  foreign  language. 
If  an  interpreter  will  be  used  diuing  the 
deposition,  the  party  calling  the  witness 


must  init  ate  a  conference  with  the 
Board  at  east  five  business  days  before 
the  depoi  ition. 

(e)  Mai  <ner  of  taking  testimony.  (1) 
Each  wit  less  before  giving  a  deposition 
shall  be  (  uly  sworn  according  to  law  by 
the  office  r  before  whom  the  deposition 
is  to  be  tj  ken.  The  officer  must  be 
authorize  d  to  take  testimony  imder  35 
U.S.C.  23, 

(2)  The  testimony  shall  be  taken  in 
answer  tc  i  interrogatories  with  any 
question!  and  answers  recorded  in  their 
regular  oi  der  by  the  officer,  or  by  some 
other  dis:  nterested  person  in  the 
presence  of  the  officer,  unless  the 
presence  of  the  officer  is  waived  on  the 
record  b)  agreement  of  all  parties. 

(3)  Any  exhibits  relied  upon  must  be 
numbered  according  to  the  numbering 
scheme  a  ssigned  for  the  contested  case 
and  musi ,  if  not  previously  served,  be 
served  at  the  deposition. 

(4)  All  objections  made  at  the  time  of 
the  depot  ition  to  the  qualifications  of 
the  office  r  taking  the  deposition,  the 
manner  df  taking  it,  the  evidence 
presented,  the  conduct  of  any  party,  and 
any  othei  objection  to  the  proceeding 
shall  be  noted  on  the  record  by  the 
officer.  Evidence  objected  to  shall  be 
taken  subject  to  a  ruling  on  the 
ob)ection|. 

(5)  Wh  m  the  testimony  has  been 
transcribed,  the  witness  shall  read  and 
sign  (in  t  le  form  of  an  affidavit)  a 
transcrip  of  the  deposition  unless: 

(i)  The  parties  otherwise  agree  in 
writing, 

(ii)  Th(  parties  waive  reading  and 
signature  by  the  witness  on  the  record 
at  the  de  losition,  or 

(iii)  Tl  B  witness  refuses  to  read  or 
sign  the  1  ranscript  of  the  deposition. 

(6)  The  officer  shall  prepare  a  certified 
transcript  by  attaching  to  the  transcript 
of  the  dei)osition  a  certificate  in  the 
form  of  an  affidavit  signed  and  sealed  by 
the  officor.  Unless  the  parties  waive  any 
of  the  following  requirements,  in  which 
case  the  certificate  shall  so  state,  the 
certificate  must  state: 

(i)  The)  witness  was  duly  sworn  by  the 
officer  before  commencement  of 
testimony  by  the  witness; 

(ii)  Th(  I  transcript  is  a  true  record  of 
the  testii  lony  given  by  the  witness; 

(iii)  The  name  of  the  person  who 
recorded  the  testimony  and,  if  the 
officer  did  not  record  it,  whether  the 
testimomr  was  recorded  in  the  presence 
of  the  omcer; 

(iv)  TUb  presence  or  absence  of  any 
oppone 

(v)  Thi  place  where  the  deposition 
was  taken  and  the  day  and  hoiu  when 
the  deposition  began  and  ended; 


(vi)  The  officer  has  no  disqualifying 
interest,  personal  or  financial,  in  a 
party;  and 

(vii)  If  a  witness  refuses  to  read  or 
sign  the  transcript,  the  circumstances 
under  which  the  witness  refused. 

(7)  The  officer  must  promptly  provide 
a  copy  of  the  transcript  to  all  parties. 
The  proponent  of  the  testimony  must 
file  the  original  as  an  exhibit. 

(8)  Any  objection  to  the  content,  form, 
or  maimer  of  taking  the  deposition, 
including  the  qualifications  of  the 
officer,  is  waived  unless  made  on  the 
record  during  the  deposition  and 
preserved  in  a  timely  filed 
miscellaneous  motion  to  exclude. 

(f)  Costs.  Except  as  the  Board  may 
order  or  the  parties  may  agree  in 
writing,  the  proponent  of  the  testfmony 
shall  bear  all  costs  associated  with  the 
testimony,  including  the  reasonable 
costs  associated  with  making  the 
witness  available  for  the  cross- 
examination. 

§41.158    Expert  tMtlmony;  tests  and  data. 

(a)  Expert  testimony  that  does  not 
disclose  the  underlying  facts  or  data  on 
which  the  opinion  is  based  is  entitled  to 
little  or  no  weight.  Testimony  on  United 
States  patent  law  will  not  be  admitted. 

(b)  If  a  party  relies  on  a  technical  test  ^ 
or  data  from  such  a  test,  the  party  must 
provide  an  affidavit  explaining: 

(1)  Why  the  test  or  data  is  being  used, 

(2)  How  the  test  was  performed  and 
the  data  was  generated, 

(3)  How  the  data  is  used  to  determine 
a  value, 

(4)  How  the  test  is  regarded  in  the 
relevant  art,  and 

(5)  Any  other  information  necessary 
for  the  Board  to  evaluate  the  test  and 
data. 

Subpart  E— Patent  Interferences 

§41.200    Procedure;  pendency. 

(a)  A  patent  interference  is  a  contested 
case  subject  to  the  procedures  set  forth 
in  subpart  C  of  this  part. 

(b)  A  claim  shall  be  given  its  broadest 
reasonable  construction  in  light  of  the 
specification  of  the  application  or  patent 
in  which  it  appears. 

(c)  Patent  interferences  shall  be 
administered  such  that  pendency  before 
the  Board  is  normally  no  more  than  two 
years. 

§41.201    Definitions. 

In  addition  to  the  definitions  in 
§§41.2  and  41.100,  the  following 
definitions  apply  to  proceedings  under 
this  subpart: 

Accord  benefit  means  Board 
recognition  that  a  patent  application 
provides  a  proper  constructive 
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reduction  to  ptactioe  under  35  U.S.C. 
102(g). 

Constructive  reduction  to  practice 
means  description  and  enablement  of  an 
embodiment  within  the  scope  of  the 
interfering  subject  matter  in  a  patent 
application. 

Count  means  the  Board's  description 
of  the  interfering  subject  mattw  that  sets 
the  scope  of  adinissible  proofs  on 
priority.  Where  there  is  more  than  one 
coimt,  each  count  must  describe  a 
patentably  distinct  invention. 

Earliest  constructive  reduction  to 
practice  means  the  first  constructive 
reduction  to  practice  that  has  been 
continuously  disclosed  through  a  chain 
of  patent  applications  culminating  in 
the  involved  application  or  patent.  For 
the  chain  to  be  continuous,  each 
subsequent  application  must  have  been 
co-pending  under  35  U.S.C.  120  or  121, 
or  timely  filed  under  35  U.S.C.  119  or 
365(a). 

Involved  claim  means,  for  the 
piuposes  of  35  U.S.C.  135(a),  a  claim 
that  has  been  designated  as 
corresponding  to  the  count. 

Senior  party  means  the  party  entitled 
to  the  presumption  under  §  41.207(a)(1) 
that  it  is  the  prior  inventor.  Any  other 
•  party  is  a  junior  party. 

Threshold  issue  means  an  issue  that, 
if  resolved  in  favor  of  the  movant, 
would  deprive  the  opponent  of  standing 
in  the  interference.  Threshold  issues 
may  include: 

(1)  No  interference-in-fact,  and 

(2)  In  the  case  of  an  involved 
application  claim  first  made  after  the 
publication  of  the  movant's  application 
or  issuance  of  the  movant's  patent: 

(i)  Repose  under  35  U.S.C.  135(b)  in 
view  of  the  movant's  patent  or 
published  application,  or 

(ii)  Unpatentability  for  lack  of  written 
description  under  35  U.S.C.  112[1]  of  an 
involved  application  claim. 

§41.202    Suggesting  an  Interference. 

(a)  Applicant.  An  applicant,  including 
a  reissue  applicant,  may  suggest  an 
interference  with  another  application  or 
a  patent.  The  suggestion  must: 

(1)  Provide  sufficient  information  to 
identify  the  application  or  patent  with 
which  the  applicant  seeks  an 
interference, 

(2)  Identify  all  claims  the  applicant 
believes  interfere  and  show  how  they 
should  correspond  to  one  or  more 
counts, 

(3)  For  each  count,  provide  a  claim 
chart  comparing  at  least  one  claim  of 
each  party  corresponding  to  the  count 
and  show  why  the  claims  interfere  ' 
within  the  meaning  of  §  41.203(a), 

(4)  Explain  in  detail  why  the 
applicant  will  prevail  on  priority, 


(5)  If  a  claim  has  been  added  or 
amended  to  provoke  an  interference, 
provide  a  claim  chart  showing  the 
written  description  for  each  claim  in  the 
applicant's  specification,  and 

(6)  For  eacn  constructive  reduction  to 
practice  for  which  the  applicant  wishes 
to  be  accorded  benefit,  provide  a  chart 
showing  where  the  disclosure  provides 
enabling  description  of  an  embodiment 
within  the  scope  of  the  interfering 
subject  matter.  < 

(b)  Patentee.  A  patentee  cannot 
suggest  an  interference  under  this 
section,  but  may  file  a  protest  to  the 
extent  permitted  under  §  1.291  of  this 
title  to  draw  the  examiner's  attention  to 
a  potential  interference. 

(c)  Examiner.  An  examiner  may 
require  an  applicant  to  add  a  claim  to 
provoke  an  interference.  Failure  to 
satisiy  the  requirement  within  a  period 
(not  less  than  one  month)  the  examiner 
sets  will  operate  as  a  concession  of 
priority  for  the  subject  matter  of  the 
claim.  The  claim  the  examiner  proposes 
to  have  added  must,  apart  from  the 
question  of  priority  under  35  U.S.C. 
102(g): 

(1)  Be  patentable  to  the  applicant  and 

(2)  Be  drawn  to  patentabfe  subject 
matter  claimed  by  another  applicant  or 
patentee. 

(d)  Requirement  to  show  priority 
under  35  U.S.C.  102(g}.  (1)  When  an. 
applicant  has  an  earliest  constructive 
reduction  to  practice  that  is  later  than 
the  apparent  earliest  constructive 
reduction  to  practice  for  a  patent  or 
published  application  claiming 
interfering  subject  matter,  the  applicant 
must  show  why  it  would  prevail  on 
priority. 

(2)  If  an  applicant  fails  to  show 
priority  under  paragraph  (d)(1)  of  this 
section,  an  administrative  patent  judge 
may  nevertheless  declare  an 
interference  to  place  the  applicant 
under  an  order  to  show  cause  why 
judgment  should  not  be  entered  against 
the  applicant  on  priority.  New  evidence 
in  support  of  priority  will  not  be 
admitted  except  on  a  showing  of  good 
cause.  The  Board  may  authorize  the 
filing  of  motions  to  redefine  the 
interfering  subject  matter  or  to  change 
the  benefit  accorded  to  the  parties. 

•(e)  Sufficiency  of  showing.  A  showing 
of  priority  imder  this  section  is  not 
sufficient  imless  it  would,  if  unrebutted, 
support  with  adequate  evidence  a 
determination  of  priority  in  favor  of  the 
party  making  the  showing. 

§41.203    Declaration. 

(a)  Interfering  subject  miatter.  An 
interference  exists  if  the  subject  matter 
of  a  claim  of  one  party  would,  if  prior 
art,  have  anticipated  or  rendered 


obvious  the  subject  matter  of  a  claim  of 
the  opposing  party  and  vice  versa. 

(b)  Notice  of  declaration.  An 
administrative  patent  judge  declares  the 
patent  interference  on  behalf  of  the 
Director.  A  notice  declaring  an 
interference  identifies: 

(1)  The  interfering  subject  matto^; 

(2)  The  involved  applications, 
patents,  and  claims; 

(3)  The  accorded  benefit  for  each 
count;  and 

(4)  The  claims  corresponding  to  each 
count. 

(c)  Redeclaration.  An  administrative 
patent  judge  may  redeclare  a  patent 
interference  on  behalf  of  the  Director  to  - 
change  the  declaration  made  under 
paragraph  (b)  of  this  section. 

(d)  Additional  patent,  application,  or 
interference.  A  party  may  suggest  the 
addition  of  a  patent  or  application  to  the 
interference  or  the  declaration  of  an 
additional  interference.  The  suggestion 
shoiUd  make  the  showings  required 
under  §  41.202(a). 

§41.204    Notice  of  bmto  for  ralief. 

(a)  Priority  statement.  Each  party  that 
will  submit  evidence  of  its  priority  apart 
from  its  accorded  benefit  must  file  a 
statement  alleging  with  particularity 
facts  that,  if  proved,  would  be  sufficient, 
for  it  tG^  establish  an  earlier  date  of 
conception  or  an  earlier  actual 
reduction  to  practice.  The  statement 
must  include  all  bases  on  which  the 
party  intends  to  establish  its  entitlement 
to  a  judgment  on  priority  and  must 
include  documentary  support  for  each 
basis  when  the  dociunentary  support  is 
a  unique  record  under  the  control  of  the 
party  or  its  real  party-in-interest.  Failiue 
of  a  junior  party  to  file  a  sufficient 
priority  statement  will  be  treated  as  an 
abandonment  of  contest  absent  a 
showing  of  good  cause. 

(b)  Other  substantive  motions.  For 
each  substantive  motion  that  a  party 
will  file,  the  Board  may  require  a 
statement  of  basis  for  the  relief  the  party 
seeks. 

(c)  Filing  and  service.  The  Board  will 
set  the  times  for  filing  and  serving 
statements  required  luider  this  section. 

§41.205    Settlement  agreements. 

(a)  Constructive  notice;  time  for  filing. 
Pursuant  to  35  U.S.C.  135(c),  an 
agreement  or  understanding,  including 
collateral  agreements  referred  to  therein, 
made  in  connection  with  or  in 
contemplation  of  the  termination  of  an 
interference  must  be  filed  prior  to  the 
termination  (§41.128)  of  the 
interference  between  the  parties  to  the 
agreement. 

(b)  Untimely  filing.  The  Chief 
Administrative  Patent  Judge  may  permit 
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the  filing  of  an  agreement  under 
paragraph  (a)  of  this  section  up  to  six 
months  after  tmmination  upon  petition 
and  a  showing  of  good  cause  for  the 
failure  to  file  fmor  to  termination. 

(c)  Request  to  keep  separate.  Any 
party  to  an  agreement  under  paragraph 
(a)  of  this  section  may  request  that  the 
agreement  be  kept  separate  from  the 
interference  file.  The  request  must  be 
filed  with  or  promptly  after  the 
agreement  is  filed. 

(d)  Access  to  agreement  Any  person, 
other  than  a  representative  of  a 
Government  agency,  may  have  access  to 
an  agreement  kept  separate  under 
paragraph  (c)  of  this  section  only  upon 
petition  and  on  a  showing  of  good 
cause.  The  agreement  will  be  available 
to  Govenmient  agencies  on  written 
request. 

f  41.206    Common  Intw— 1«  In  the 


An  administrative  patent  judge  may 
decline  to  declare,  or  if  already  declared 
the  Board  may  terminate,  an 
interference  between  an  application  and 
another  application  or  patent  that  are 
commonly  owned. 

f41jn7    PrasumptkNis. 

(a)  Priority. — (1)  Order  of  invention. 
Parties  are  presumed  to  have  invented 
interfering  subject  matter  in  the  order  of 
the  dates  of  their  accorded  benefit  for 
each  coimt.  If  two  parties  are  accorded 
the  benefit  of  the  same  earliest  date  of 
constructive  reduction  to  practice,  then 
neither  party  is  entitled  to  a 
presumption  of  priority  with  respect  to 
the  other  such  party. 

(2)  Evidentiary  standard.  Priority  may 
be  proved  by  a  preponderance  of  the 
evidence  except  a  party  must  prove 
priority  by  clear  and  convincing 
evidence  if  the  date  of  its  earliest 
constructive  reduction  to  practice  is 
after  the  issue  date  of  an  involved  patent 
or  the  publication  date  under  35  U.S.C. 
122(b)  of  an  involved  application  or 
patent. 

(b)  Claim  correspondence.  (1)  For  the 
purposes  of  determining  priority  and 
derivation,  all  claims  of  a  party 
corresponding  to  the  count  are 
presumed  to  stand  or  fall  together.  To 
challenge  this  presumption,  a  party 
must  file  a  timely  substantive  motion  to 
have  a  corresp>onding  claim  designated 
as  not  corresponding  to  the  count.  No 
presumption  based  on  claim 
correspondence  regarding  the  grouping 
of  claims  exists  for  other  groiuids  of 
impatentability. 

(2)  A  claim  corresponds  to  a  count  if 
the  subject  matter  of  the  coimt,  treated 
as  prior  art  to  the  claim,  would  have 


anticipated  or  rendered  obvious  the 
subject  matter  of  the  claim. 

(c)  Cross-applicability  of  prior  art. 
When  a  motion  for  judgment  of 
unpatentability  against  an  opponent's 
claim  dn  the  basis  of  prior  art  is  granted, 
each  oJ  the  movant's  claims 

corresp  onding  to  the  same  count  as  the 
opponc  nt's  claim  will  be  presimied  to 
be  \mp  itentable  in  view  of  the  same 
prior  aj  t  unless  the  movant  in  its  motion 
rebuts  his  presumption  with  supporting 
evideni  :e. 

(d)  A  bandonment,  suppression,  or 
concea  ment.  A  party  is  presumed  to 
have  al  andoned,  suppressed,  or 
concea  ed  the  ititerfering  subject  matter 
if  the  accorded  date  of  the  party's 
ecirliest  constructive  reduction  to 
practio !  is  more  than  one  year  after  the 
party's  actual  reduction  to  practice.  A 
party  s  ibject  to  this  presumption  must 
show  i  1  its  motion  for  priority  that  it 
did  not  abandon,  suppress,  or  conceal 
its  inv«  ntion. 

i  41 .2(M     Content  of  substantive  and 
responi  ive  motions. 

The ;  eneral  requirements  for  motions 
in  cont  ssted  cases  are  stated  at 
§41.12 1(c). 

(a)  Ii  an  interference,  substantive 
motion  s  must: 

(1)  R  lise  a  threshold  issue, 

(2)  S  >ek  to  change  the  scope  of  the 
count  ( T  the  correspondence  of  claims 
to  the  ( ount, 

(3)  S  tek  to  change  the  benefit 
accord  (d  for  the  count,  or 

(4)  S  !ek  judgment  on  derivation  or  on 
priorit  . 

(b)  l' )  be  sufficient,  a  motion  must 
providi  r  a  showing,  supported  with 
appropriate  evidence,  such  that,  if 
unrebu  tted,  it  would  justify  the  relief 
sought  The  burden  of  proof  is  on  the 
movan  . 

(c)  S  jecific  motions  that  may  be 
author  zed,  along  with  necessary 
conten  for  each,  include: 

(1)  A  0  interference-in-fact.  A  party 
movinj  for  judgment  because  the 
involvi  d  claims  do  not,  in  fact,  claim 
interfei  ing  subject  matter  must,  for  each 
of  its  ii  ivolved  claims,  show  that  the 
subject  matter  of  the  claim  does  not 
interfei  e  within  the  meaning  of 

§  41.20  3(a)  with  the  subject  matter  of 
any  ini  olved  claim  of  an  opponent. 

(2)  Fkpose  under  35  U.S.C.  135(b).  A 
party  moving  for  repose  imder  35  U.S.C. 
135(b)  bust: 

(i)  Identify  the  claims  of  the  movant's 
United  States  patent  or  published 
application  claiming  the  same  or 
substantially  the  same  invention  as  is 
claimed  in  an  opponent's  involved 


claim, 


md 


(ii)  S  low  the  opponent  did  not  make 
such  a  ::laim  prior  to  one  year  from  the 


grant  of  the  patent  or  the  publication  of 
the  application. 

(3)  Unpatentability  of  a  claim.  A  party 
moving  for  a  decision  that  an 
opponent's  claim  is  not  patentable  to 
the  opponent  must: 

(i)  Identify  the  legal  basis  for 
impatentability, 

(ii)  Show  why  each  claim  alleged  to 
be  unpatentable  fails  to  satisfy  the 
substantive  reqiurements  of  the  legal 
basis  identified,  and 

(iii)  For  arguments  involving  prior  art, 
explain  why  the  movant's  claims 
corresponding  to  the  same  count  as  the 
opponent's  claim  are  not  impatentable 
in  view  of  the  prior  art. 

(4)  Adding  or  substituting  a  count,  (i) 
The  movant  must  show  why  the 
proposed  count  does  not  define  the 
same  invention  within  the  meaning  of 

§  41.203(a)  as  any  other  coxmt,  including 
the  count  it  would  replace. 

(ii)  To  broaden  a  count  to  include 
subject  matter  not  in  the  current  count, 
the  movant  must: 

(A)  Show  that  the  proposed  count 
does  not  include  prior  art  subject 
matter, 

-(B)  Show  that  the  additional  subject 
matter  interferes  within  the  meaning  of 
§  41.203(a)  with  subject  matter  in  an     - 
opponent's  involved  claim,  and 

(C)  Show  why  the  change  is  necessary 
to  a  priority  determination.  If  the  change 
is  necessary  to  include  the  movant's 
best  proof  of  priority,  the  movant  must 
proffer  that  proof  with  an  explanation  of 
why  it  does  not  fall  withm  the  scope  of 
the  current  count. 

(5)  Changing  claim  correspondence. — 
(i)  To  add  a  claim.  A  party  moving  to 
add  a  claim  to  an  involved  patent  or 
application  must  show  that  the  subject 
matter  of  the  count  would  have 
anticipated  or  rendered  obvious  the 
subject  matter  of  the  added  claim  and 
that  the  added  claim  would  be 
patentable  in  the  patent  or  application. 
The  showing  of  patentability  must 
include  a  showing  of  where  the 
disclosure  of  the  patent  or  application 
provides  written  description  of  the 
subject  matter  of  the  claim. 

(ii)  To  desi^ate  a  claim  as 
corresponding  to  a  count.  A  party 
moving  to  have  a  claim  designated  as 
corresponding  to  a  count  must  show 
that  the  subject  matter  of  the  count 
would  have  anticipated  or  rendered 
obvious  the  subject  matter  of  the  claim. 

(iii)  To  designate  a  claim  as  not 
corresponding  to  a  count.  A  party    - 
moving  to  have  a  claim  designated  as 
not  corresponding  to  a  count  must  show 
that: 

(A)  The  subject  matter  of  the  count 
would  not  have^anticipated  or  rendered 
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obvious  the  subject  matter  of  the  claim, 
and 

(B)  The  claim  to  be  designated  as  not 
corresponding  to  the  coimt  does  not 
interfere  within  the  meaning  of 
§  41.2P3(a)  with  any  claim  of  an 
opponent's  involved  patent  or 
application. 

(6)  Changing  the  accorded  benefit.  A 
party  moving: 

(i)  To  be  accorded  the  benefit  of 
another  constructive  reduction  to 
practice  date  must  show  that  the 
application  for  which  benefit  is  sought 
provided  a  constructive  reduction  to 


practice  of  an  embodiment  within  the 
scope  of  the  coimt. 

(ii)  To  attack  the  accorded  benefit  of 
a  constructive  reduction  to  practice  date 
accorded  to  an  opponent  must  show 
that  the  application  for  which  benefit 
has  been  accorded  does  not  provide  a 
constructive  reduction  to  practice  of  an 
embodiment  within  the  scope  of  the 
count  or  that  the  disclosure  of  the 
embodiment  has  not  been  continuous. 

(7)  Other  requirements.  The  Board 
may  specify  additional  requirements  for 
a  motion. 

(d)  Claim  charts.  Claim  charts  must  be 
used  in  support  of  any  paper  requiring 


the  comparison  of  a  claim  to  something 
else,  such  as  another  claim,  prior  art,  or 
a  specification.  Claim  charts  must 
accompany  the  paper  as  an  appendix. 
Claim  charts  are  not  a  substitute  for 
appropriate  argiunent  and  explanation 
in  the  paper. 

Dated:  November  12,  2003. 
Ton  W.  Dudas, 

Deputy  Under  Secretary  of  Commerce  for 
Intellectual  Property  and  Depu  ty  Director  of 
the  United  States  Patent  and  Trademark 
Office. 

[FR  Doc.  03-29154  Filed  11-25-03;  8:45  am) 
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REMINDERS 

TTw  Items  in  this  list  were 
edHoriaNy  compiled  as  an  akJ 
to  Federal  Ftegister  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  26. 
2003 

AFRICAN  DEVELOPMEKT 
FOUNOATION 

Debarment  and  suspension 
(rranprocurement)  and  drug- 
free  worttpiace  (grants): 
Qovemmentwide 
requirements;  put)lished 
11-26-03 
AGENCY  FOR 
INTERNATIONAL 
DEVELOPMENT 
Debarment  and  suspension 
(nonprocuremerrt)  and  dnjg- 
-free  workplace  (grants): 
Gbvemmentwide 
requirements;  put)lished 
11-26^ 
AGRICULTURE 
DEPARTMENT 
Agricultural  Mariwting 
Service 

Oranges  and  grapefruit  grown 
in— 

Texas;  published  11-25-03 
AGRICULTURE 
DEPARTMENT 
DelMtrment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
GovemmentwkJe 
requirements;  published 
11-26-03 
COMMERCE  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Debarment  and  suspension 
'  (rranprocurement)  and  drug- 
free  worttplace  (grants): 
Govemmentwkle 
requirements;  published 
11-26-03 

DEFENSE  DEPARTMENT 

Debarment  and  suspension' 
(nonprocurement)  and  dnjg- 
free  workplace  (grants): 
Qovemmentwkle 
requirements;  published 
11-2603 
EDUCATION  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 


Govemmentwkle 
requirements;  p(4>lished 
11-26-03 

ENERGY  DEPARTM^ 

Debarment  and  suspension 
(nonpFocurerrwnt)  4nd  drug- 
free  workplace  (grants): 
Qovemmentwkie 

requirements;  p(4)lished 

11-26^)3 


FTAL 


ENVIRONMENTAL 
PROTECTION  AGElfCY 

Air  quality  implementation 

plans;  approval 

promulgatkxi;  va 

States;  air  quality 

purposes;  designatj 

areas: 

Idaho;  published  1^7-03 
Air  quality  implementation 

plans;  approval  an« 

promulgation;  various 

States: 

Maryland;  published  10-27- 
03  j 

North  Carolinar  published 
11-26-03  I 

Debarment  and  suspension 
(nonprocurement)  And  drug- 
free  workplace  (grants): 
Qovemmentwide    : 

requirements;  pifilished  - 

11 -26 .03  ' 

EXPORT-IMPORT  B^NK 

Determent  and  suspension 
(nonprocurement)  and  drug- 
free  wort(place  (grints): 
Qovemmentwide    ' 

requirements;  pit>lished 

11-26-03 

FEDERAL  MEDIA 
CONCIUATION  SEI 

Debarment  and  sui 
(nonprocurement) 
free  workplace  (g 
Qovemmentwide 

requirements;  pi 

11-26-03 

GENERAL  SERVIC 
ADMINISTRATION 

Debarment  and  susf^nslqn 
(nonprocurement)  and  dmg- 
free  workplace  (gr|ints): 
Qovemmentwide 
requirements;  piiblished 
11-26-03  I 

HEALTH  AND  HUMAN 
SERVICES  DEPAR1)mENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  worttplace  (grants): 
QovemmentwkJe   j 

requirements;  piiblished 

11-26-03  ^ 

HOUSING  AND  UR^AN 

DEVELOPMENT 

DEPARTMENT 

Debarment  and  susf^nsion 
(nonprocurement)  and  drug- 
free  workplace  (grants) 


lished 


Qovemmentwkle 
requirements;  published 
11-26-03 
INTER-AMERICAN 
FOUNDATION 
Debannent  and  suspension 
(nonprocurentent)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 
INTERIOR  DEPARTMENT 
Fish  and  WIMIHe  Service 
Migratory  bird  permits: 
Rehabilitatton  activities  and 
pennit  exceptk)ns; 
published  10-27-03 
INTERIOR  DEPARTMENT 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 
JUSTICE  DEPARTMENT 
Det)annent  and  suspension 
(nonprocurement)  ar>d  drug- 
free  wort(place  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 
LABOR  DEPARTMENT 
Debamient  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
.11-26-03 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 

EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

National  Drug  Control  Policy 

Office 

Debarment  and  suspension 
(nonprocurement)  and  dmg- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 
ARTS  AND  HUMANITIES, 
NATIONAL  FOUNDATION 
National  Foundation  on  Ihe 
Arts  and  the  Humanities 
Determent  arKl  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 


Govemmentwkle 
requirements — 
Institate  of  Museum  and 

Ubrary  Sciences; 

published  11-264)3 
National  Endowment  for 

tfw  Arts;  published  11- 

26-03 
Natnnal  Endowment  for 

the  Humanities: 

published  11-264)3 

NATIONAL  SCIENCE 
FOUNDATION 

Determent  and  suspenskxi 
(rKXiprocurement)  arnj  drug- 
free  workplace  (grants): 
Qovemmentwide 

requirements;  published 

11-26-03 

PEACE  CORPS 

Debannent  and  suspenskm 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 

PERSONNEL  MANAGEMENT 
OFFICE 

Det)am)ent  and  suspension 
(rK>nprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 

requirements;  published 

11-26-03 

SMALL  BUSINESS 
ADMINISTRATION 

Debarment  and  suspension 
(nonprocurement)  and  dmg- 
free  workplace  (grants): 
Qovemmentwide 

requirements;  published 

11-26-03 

SOCIAL  SECURITY 
ADMINISTRATION 

Det)anTient  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 

requirements;  published 

11^26-03 

STATE  DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 

requirements;  published    . 

11-26-03 

TRANSPORTATION 
DEPARTMENT 

Debarment  and  suspension 
'   (nonprocurement)  and  drug- 
free  workplace  (grants): 
Qovemmentwide 
requirements;  published 
11-26-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminlstfation 

Air  trafik:  operating  and  flight 
rules,  etc.: 
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Reduced  vertical  separation 
mininium  in  domestic  U.S. 
airepaoe:  pubished  10-27- 
03 

Ainworthiness  dhectives: 
Eurooopter  France; 

publistied  10-22-03 
McOonneil  Douglas; 

published  10-22-03 

TRANSPORTATION 
DEPARTMENT 


Administration 

Planning  and  research: 
Interstate  highway  system; 
put)rished  11-26-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Planning  and  research: 
Interstate  highway  system; 
published  11-26-03 

TREASURY  DEPARTMENT 

Det>arment  and  susper^sion 
(nonprocurement)  and  drug- 
free  wori(place  (grants): 
Govemmentwide 

requirements;  published 

11-26-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Det)arment  and  suspension 
(nonprocurement)  and  drug- 
free  wort(piace  (grants): 
Govemmentwide 
requirements;  published 
11-26-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Vinjses,  serums,  toxins,  etc.: 
Bovine  virus  diarrhea  and 
bovine  rhinotracheltis 
vaccines;  standard 
requirements;  comments 
due  by  12-5-03;  published 
10-6-03  [PR  03-25252] 

COMMERCE  DEPARTMENT 
NatkMial  OcAnIc  and 
Atmospheric  Administration 

Rshery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zorie — 

Gulf  of  Alasio  groundfish; 
comments  due  by  12-1- 
03;  published  10-16-03 
[PR  03-26074] 

Gulf  of  Alaska  groundfish; 
comnrtents  due  by  12-4- 
03;  published  11-4-03 
FR  03-27605] 


DEFENSE  DEPARTMENT 

Acquisition  rsgulafions: 
Indtan  Incentive  Program; 
comments  due  by  12-1- 
03;  published  10-1-03  [PR 
03-24629] 
Service  contracts  and  tasic 
orders  approval; 
comments  due  by  12-1- 
03;  published  10-1-03  [PR 
03-24627] 

EDUCATION  DEPARTMENT 

Grants: 

Faith-based  organizations; 
eligibility  to  participate  in 
direct  grant.  State- 
administered,  and  other 
such  programs;  comments 
due  by  12-1-03;  published 
9-30-03  [PR  03-24292] 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  eriergy 
conservation  program: 
Energy  conservation 
standards  and  test 
procedures— 
Ciotfies  washers; 
comments  due  by  12-1- 
03;  published  10-31-03 
[PR  03-27468] 
Clotfies  washers; 
comments  due  by  12-1- 
03;  published  10-31-03 
[PR  03-27469] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[PR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
-  pollutants: 

Puerto  Rico;  comments  due 
by  12-1-03;  published  10- 
31-03  [PR  03-27483] 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Arizona;  comments  due  by 

12-3-03;  published  11-3- 

03  [PR  03-27263] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comnients  due  by 

12-1-03;  published  10-30- 

03  [PR  03-27267] 


Kentucky;  comments  due  by 
12-303:  pubished  11-3- 
03  [FR  03-27551] 
Missouri;  comments  due  by 
12-1-03;  pubished  10-30- 
03  [PR  03-27261] 
Montana  and  Wyorning; 
comments  due  by  12-5- 
03;  pubished  11-5-03  [FR 
03-27265] 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
12-1-03;  published  10-31- 
03  [PR  03-27487] 
Environmental  statements; 
availatMlity,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  commerrts 
until  furtfier  notice; 
published  10-16-03  [PR 
03-26087] 
Hazardous  waste  program 
authorizations: 
South  Dakota;  comments 
due  by  12-3-03;  published 
11-3-03  [PR  03-27553] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Vinctozdin;  comments  due 
by  12-1-03;  published  9- 
30-03  [PR  03-24782] 
Zinc  phosphide;  comments 
due  by  12-1-03;  published 
9-30-03  [FR  03-24844] 
Superfund  program: 
Natkxial  oil  and  hazardous 
substances  contingency 
plan — 

Natkmal  priorities  list 
update;  comments  due 
by  12-1-03;  published 
10-30-03  [PR  03-27161] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Radio  spectmm,  effnient  use 
promotion;  secorxlary 
markets  devek>pn>ent; 
regulatory  baniers 
eliminatkm;  comments  due 
by  12-5-03;  published  11- 
25-03  [PR  03-29193] 
Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  12-1-03;  published 
10-22-03  [PR  03-26682] 
Televisk}n  statkxis;  table  of 
assignments: 

New  Yortc;  comments  due 
by  12-1-03;  published  10- 
31-03  [PR  03-27430] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Reports  and  guklance 
documents;  availability,  etc.: 


EvakMling  safely  of 
aniimiciubial  new  animal 
dnjgs  with  regard  lo  Ihair 
microbtological  eWects  on 
bacteria  of  human  heallh 
concern;  Open  for 
comments  unlH  (uiVter 
notioe;  pubished  10-27-03 
[PR  03-27113] 

HOMELAND  SECtlRfTY 
DEPARTMENT 
Cuetome  and  Border 
Protection  Buraeu 

ArtKles  comtitkyiaKy  free, 
subject  to  reduced  rate, 
etc.: 

Caribt>ean  Basin  Economic 
Recovery  Act;  brassieres; 
preferential  treatment; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24796] 
Drawt>ack: 

Merchandise  processing 
fees;  daim  eligt>aity 
based  on  substitutnn  of 
finished  petroleum 
derivatives;  comments  due 
by  12-1-03;  pubished  10- 
2-03  [FR  03-24856] 

INTERIOR  DEPARTMENT 
Fish  and  WIMINe  Service 

Endangered  and  threatened 
species: 
Critkral  habitat 
designatk)ns— 
Tennessee  and 
Cumberiand  River  Basin 
mussels;  technical 
correctkm;  comments 
due  by  12-5-03; 
published  10-6-03  [FR 
03-25184] 
Scartet-chested  parakeet 
and  turquoise  parakeet; 
comments  due  by  12-1- 
03;  published  9-2-03  [FR 
03-22225] 
Migratory  bird  permits: 
Icelandic  eiderdown; 
importatran;  comments 
due  by  12-4-03;  published 
9-5-03  [PR  03-22298] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oH, 
gas,  and  sulphur  operatnos: 
Incident  reporting 
requirements;  comments 
due  by  12-5-03;  published 
7-31-03  [PR  03-19459] 

INTERIOR  DEPARTMENT 
Surface  Mining  Redamatlon 
and  Enforcement  Office 

Permarwnt  program  ar)d 
abarKlorted  mine  land 
redamatkm  plan 
sut>missk>ns: 
Cotorado;  comments  due  by 

12-5-03;  pubished  11-20- 

03  [PR  03-2899Q 
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JUSTICE  DEPARTMENT 

Grants: 
Religious  organizations; 
participation  in  department 
programs;  equal  treatment 
of  all  program 
participants;  comments 
due  t)y  12--M)3;  published 
9-30-03  [FR  03-24294] 
LABOR  DEPARTMENT 
EmptoynMnt  and  Training 
Admhttetration 
Workforce  Investment  Act; 
nondiscrimination  and  equal 
opportunity  provisions: 
Religious  activities;  Federal 
financial  assistance; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24296] 
LABOR  DEPARTMENT 
Workforce  Investment  Act; 
noTKliscrimination  and  equal 
opportunity  provisions: 
Religious  activities;  Federal 
financial  assistance; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24296] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Conversion  of  insured  credit 
unions  to  mutual  savings 
banks;  informatk>n 
disclosure;  comments  due 
by  12-1-03;  published  10- 
1-03  [FR  03-24762] 
Suretyship  and  guaranty 
requirements;  maximum 
borrowing  authority; 
comments  due  by  12-1- 
03;  published  10-1-03  [FR 
03-24761] 
Freedom  of  Informatkxi  Act; 
Implementatkm;  comments 
due  by  12-1-03;  published 
10-30-03  [FR  03-27310] 
INTERIOR  DEPARTMENT 
National  Indian  Gaining 
Commlaslon 

Indian  Gaming  RegulatoryAct: 

Fee  rates;  comments  due 

by  11-30-03;  putHished 

10-8-03  [FR  03-25472] 

PERSONNEL  MANAGEMENT 

OFFICE 

Health  benefits,  Federal 
emptoyees: 


Federal  Employees  Health 
Benefits  Children's  Equity 
Act  of  2002;     ; 
implementatkMt  comments 
due  by  12-1-oi;  published 
10-1-03  [FR  0^-24792] 

Prevailing  rate  sys^ms; 
comments  due  bt  12-1-03; 
published  10-31-03  [FR  03- 
27382] 

SECURITIES  AND 
EXCHANGE  COMI NSSION 

Investment  compar  ies: 

Fund  of  funds  Investments; 
investment  cornpany's 
ability  to  acquire  shares 
of  another  inv«  stment 
company  broa(  lened; 
registratkxi  fori  ns 
amended;  com  Tients  due 
by  12-3-03;  pujiished  10- 
8-03  [FR  03-2!  336] 

TRANSPORTATIO  4 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  direc  ives: 

Airbus;  comments  due  by 
12-1-03;  published  10-30- 
03  [FR  03-273  23] 

Australia  f^  Ltd ; 
Aerospace  Te  ;hnologies; 
comments  due  by  12-4- 
03;  published   10-24-03 
[FR  03-26899] 

Boeing;  common  :s^  due  by 
12-1-03;  published  t1-4- 
03  [FR  03-276  72] 

Bombardier;  corr  ments  due 
by  12-1-03;  piblished  10- 
31-03  [FR  03-:  17426] 

General  Electric  Co.; 
comments  dua  by  12-2- 
03;  published  10-3-03  [FR 
03-25000] 

McDonnell  Dougjas; 
comments  dud  by  12-1- 
03;  published  [1 0-1 5-03 
[FR  03-259791 

Saab;  comments  due  by  12- 
1-03;  published  10-30-03 
[FR  03-27321  j 

Class  E  airspace;  t:omments 
due  by  12-5-03;  'published 
10-21-03  [FR  03-26560] 


TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Infomiation  coHectksn 
responses;  electronk: 
transmittal  opttons; 
comments  due  by  12-5-03; 
published  11-5-03  [FR  03- 
27761] 
TREASURY  DEPARTMENT 
Internal  Revenue  Sarvlce 
Income  taxes: 
Consolidated  retum 
regulattons —  ^ 
Section  108  applteatmn  to 
consolklated  group 
!         members;  indebtedness 
income  discharge; 
cross-reference; 
comments  due  by  12-3- 
03;  published  9-4-03 
[FR  03-22454] 
.    Nonaccrual-experience 

mettKXj  of  accounting;  use 
limitation;  cross  reference; 
public  hearing;  comments 
due  by  12-3-03;  published 
9-4-03  [FR  03-22459] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  ttills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htp:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  l^ederal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkJual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  froro 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 


S.  313/P.L.  108-130 

Animal  Drug  User  Fee  Act  of 
2003  (Nov.  18,  2003:  117 
StaL  1361) 

H.R.  274/P.L.  108-131 

Blackwater  National  Wildlife 
Refuge  Expansion  Act  {Nov. 
22,  2003;  117  Stat.  1372) 

H.R.  2S59/P.L  IOfr-132 

MHHary  Construction 
Appropriations  Act,  2004  (Nov. 
22.  2003;  117  Stat.  1374) 

H.R.  3054/P.L.  108-133 

District  of  Columbia  Military 
Retirement  Equity  Act  of  2003 
(l^lov.  22,  2003;  117  Stat. 
1386) 

H.R.  3232/P.L  108-134 

To  reauthorize  certain  school 
lunch  and  chikJ  nutrition 
programs  through  March  31, 
2004.  (Nov.  22,  2003;  117 
Stat.  1389) 

HJ.  Res.  79^.L  108-135 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2004,  and  for'  other 
purposes.  (Nov.  22,  2003;  117 
Stat.  1391) 

Last  List  November  19,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notificatk>n  servk%  of  newly 
enacted  publk;  laws.  To 
subscrit>e,  go  to  http^/ 
llstserv.gsa.gov/archives/ 
publaws-Lhtml 


i:  This  sendee  is  strictly 
for  E-mail  notifk^ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk%. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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Title  3^ 

The  President 


Presidential  Documents 


Presidential  Determination  No.  2004-09  of  November  21,  2003 

Waiving  Prohibition  on  United  States  Military  Assistance  to 
Parties  to  die  Rome  Statute  Establishing  the  International 
Criminal  Court 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  2007  of  the  American 
Servicemembers'  Protection  Act  of  2002  (the  "Act"),  title  U  of  Pubhc  Law 
107-206  (22  U.S.C.  7421  et  seq.],  I  hereby: 

•  Determine  that  it  is  important  to  the  national  interest  of  the  United  States 
to  waave  the  prohibition  of  section  2007  (a)  with  respect  to  Bulgaria,  Estonia 
Latvia  Lithuama,  Slovakia,  and  Slovenia,  with  respect  to  military  assistance 
tor  only  certain  specific  projects  that  I  have  decided  are  needed  to  support 
the  process  of  integration  of  these  countries  into  NATO,  or  to  support 
Operation  ENDURING  FREEDOM  or  Operation  IRAQI  FREEDOM;  and 

•  Waive  the  prohibition  with  respect  to  the  projects  referred  to  above  for 
-  these  countries. 

You  are  authorized  and  directed  to  report  this  determination  and  the  accom- 
panying Memorandum  of  Justification,  prepared  by  my  Administration,  to 
the  Congress,  and  to  arrange  for  publication  of  this  determinaUon  in  the 
Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  November  21,  2003. 


[FR  Doc.  03-29854 
Filed  11-26-03;  8:45  ami 
Billing  code  4710-10-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  puttlished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  thfe  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  SPECIAL  COUNSEL 
5  CFR  Part  1800 

Revision  of  Regulations  To  Descrilie 
HIing  Requirements  and  Options, 
Including  Electronic  Filing 

agency:  U.S.  Office  of  Special  Counsel. 
ACTION:  Final  rule. 


SUIMINARY:  The  U.S.  Office  of  Special 
Counsel  (OSC)  is  revising  its  regulations 
on  filing  to  state  filing  requirements  and 
options  more  clearly  and  to  provide^ 
information  on  where  to  find 
instructions  for  electronic  filing  with 
OSC. 

DATES:  This  rule  will  be  effective 
December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Stackhouse,  General  Law 
Coimsel,  in  writing  at:  U.S.  Office  of 
Special  Counsel,  Legal  Counsel  and 
Policy  Division,  1730  M  Street  NW., 
Suite  218,  Washington,  DC  20036-4505; 
by  telephone  at  (202)  653-8971;  or  by 
facsimile  at  (202)  653-5151. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Office  of  Special  Coimsel  (OSC)  is 
revising  its  regulations  governing  filing 
of:  (1)  complaints  of  prohibited 
personnel  practices  or  other  prohibited 
activity;  (2)  disclosures  of  information; 
and  (3)  requests  for  advisory  opinions 
on  the  Hatch  Act,  under  5  CFR  1800.1, 
1800.2,  and  1800.3.  These  revisions  are 
intended  to  more  clearly  describe  the 
requirements  and  options  for  filing 
complaints,  disclosures  and  requests  for 
advisory  opinions,  and  to  direct 
potential  filers  to  OSC's  web  site  for 
information  and  instructions  on 
electronic  filing  of  complaints  and 
disclosures  {at  http://www.osc.gov).  The 
Government  Paperwork  Elimination  Act 
(GPEA,Pub.  L.  105-277)  requires 
Federal  agencies.to  provide  individuals 
or  entities  that  deal  with  agencies  the     ^ 
option  to  submit  information  or  transact 
with  the  agency  electronically,  and  to 


maintain  records  electronically,  when 
practicable.  OSC  has  been  working  to 
comply  with  GPEA  in  stages  by  first 
offering  complaint  and  disclosure  forms 
to  be  printed  from  OSC's  web  site;  then 
adding  the  capability  of  fiUing  the  forms 
out  on-line  and  submitting  them  by  mail 
or  fax  to  OSC;  and  finally  by  offering 
electronic  filing.  These  options  are 
described  on  the  OSC  Web  site  at  http:/ 
/www.osc.gov  (under  "Forms").  This 
revision  of  OSC  regulations  on  filing 
complaints  and  disclosures  with  OSC  is 
intended  to  present  clear  information  on 
all  available  options  for  such  filings. 

Procedural  Determinations 

Administrative  Procedure  Act  {APA) 
This  action  is  taken  under  the  Special 
Counsel's  authority,  at  5  U.S.C.  1212(e), 
to  publish  regulations  in  the  Federal 
Register.  Under  the  Administrative 
Procedure  Act,  at  5  U.S.C.  553(b)(3)(B), 
statutory  procedures  for  agency 
rulemaking  do  not  apply  "when  the 
agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  OSC  finds  that  such  notice 
and  public  procedure  are  unnecessary 
and  contrary  to  the  public  interest 
because:  (1)  these  revisions  more  clearly 
describe  filing  options  at  OSC;  and  (2) 
the  public  benefits  from  early  notice  of 
additional  filing  options,  and  further 
delay  is  unnecessary  and  contrary  to  the 
public  interest. 

Congressional  Review  Act  [CRA):  OSC 
has  determined  that  these  revisions  are 
non-major  .under  the  Congressional 
Review  Act.  and  is  submitting  a  report 
on  this  final  rule  to  Congress  and  the 
General  Accounting  Office  pursuant  to 
the  act.  The  rule  is  effective  December 
1,  2003,  as  permitted  by  5  U.S.C.  808. 

Regulatory  Flexibility  Act  (RFA):  The 
Regiilatory  Flexibility  Act  does  not 
apply,  as  this  rule  is  not  subject  to 
notice  and  comment  procedures  under 
the  APA. 

Paperwork  Reduction  Act  {PRA):  OSC 
has  received  OMB  approval  of  the 
Forms  OSC-11  and  OSC-12,  which  are 
referenced  in  the  regulations,  for  use 
through  August  31,  2006,  including  use 
of  these  forms  for  electronic  filing. 

Unfunded  Mandates  Reform  Act 
[UMRA):  This  proposed  revision  does 
not  impose  ary  Federal  mandates  on 
State,  local,  or  tribal  governments,  or  on 


the  private  sector  within  the  meaning  of 
the  UMRA. 

Executive  Order  12866  {Regulatory 
Planning  and  Review):  OSC  anticipates 
that  the  economic  impact  of  this 
revision  will  be  insignificant.  Thus  this 
proposed  revision  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12988  {Civil  Justice 
Reform):  This  proposed  rule  meets 
applicable  standards  of  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  13132  {Federalism): 
This  proposed  revision  does  not  have 
new  federalism  implications  under 
Executive  Order  13132.  The  Hatch  Act, 
at  title  5  of  the  U.S.  Code,  chapter  15, 
prohibits  certain  political  activities  of 
covered  state  and  local  government 
employees.  The  OSC  has  jurisdiction  to 
issue  advisory  opinions  on  political 
activity  by  those  employees,  and  to 
bring  an  enforcement  action  before  the 
Merit  Systems  Protection  Board  for 
prohibited  activity  by  a  covered  state  or 
local  government  employee.  However, 
this  proposed  revision  does  not 
substantively  affect  the  rights  of  state 
and  local  government  employees. 
Rather,  these  revised  regulations  simply 
provide  information  on  options  for 
filing  an  allegation  of  a  violation  of  the 
Hatch  Act,  or  a  request  for  an  advisory 
opinion  on  the  Hatch  Act  with  OSC. 

List  of  Subjects  in  5  CFR  P^rt  1800 

Administrative  practice  and 
procediu"e,  Government  employees, 
hivestigations.  Law  enforcement. 
Political  activities  (Government 
employees).  Reporting  and 
recordkeeping  requirements, 
Whistleblowing. 

■  For  the  reasons  stated  in  the  preamble, 
OSC  amends  5  CFR  part  1800  as  follows: 

PART  1800-HUNG  OF  COMPLAINTS 
AND  ALLEGATIONS 

■  1.  The  authority  citation  for  Part  1800 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1212(e). 

■  2.  Section  1800.1  is  revised  to  read  as 
follows: 
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( 1800.1    FWnQ  coinptaifits  of  prohiMtMl 
>  or  otiMr  pratiibltwl 


(a)  Prohibited  personnel  practices. 
The  OfBce  of  Special  Counsel  (OSC)  has 
investigative  jurisdiction  over  the 
fbUowing  prohibited  personnel 
practices  committed  against  current  or 
former  Feder^  employees  and 
applicants  for  Federal  emplojonent: 

(1)  Discrimination,  including 
discrimination  based  on  marital  status 
or  political  affiliation  [see  §1810.1  of 
this  chapter  for  information  about  OSC's 
deferral  policy); 

(2)  Soliciting  or  considering  improper 
recommendations  or  statements  about 
individuals  requesting,  or  under 
consideration  for,  personnel  actions; 

■{3)  Coercing  political  activity,  or 
engaging  in  reprisal  for  refusal  to  engage 
in  political  activity; 

(4)  Deceiving  or  obstructing  anyone 
with  respect  to  competition  for 
employment; 

(5)  Influencing  anyone  to  withdraw 
from  competition  to  improve  or  injure 
the  employment  prospects  of  another; 

(6)  Granting  an  unauthorized 
preference  or  advantage  to  improve  or 
injxire  the  emplo3anent  prospects  of 
another; 

(7)  Nepotism; 

(8)  Reprisal  for  whistleblowing 
(whistleblowing  is  generally  defined  as 
the  disclosiu^  of  information  about  a 
Federal  agency  by  an  employee  or 
applicant  who  reasonably  believes  that 
the  information  shows  a  violation  of  any 
law,  rule,  or  regulation;  gross 
mismanagement;  gross  waste  of  funds; 
abuse  of  authority;  or  a  substantial  and 
specific  danger  to  public  health  or 
safety); 

(9)  Reprisal  for: 

(i)  Exercising  certain  appeal  rights; 

(ii)  Providing  testimony  or  other 
assistance  to  persons  exercising  appeal 
rights; 

(iii)  Cooperating  with  the  Special 
Cotmsel  or  an  Inspector  General;  or 

(iv)  Refusing  to  obey  an  order  that 
would  require  the  violation  of  law; 

(10)  Discrimination  based  on  personal 
conduct  not  adverse  to  job  performance; 

(11)  Violation  of  a  veterans' 
preference  requirement;  and 

(12)  Taking  or  failing  to  take  a 
personnel  action  in  violation  of  any  law, 
rule,  or  regulation  implementing  or 
directly  concerning  merit  system 
principles  at  5  U.S.C.  2301(b). 

(b)  Other  prohibited  activities.  OSC 
also  has  investigative  jurisdiction  over 
allegations  of  the  following  prohibited 
activities: 

(1)  Violation  of  the  Federal  Hatch  Act 
at  title  5  of  the  U.S.  Code,  chapter  73, 
subchapter  ni; 


(2)  Vii  tlation  of  the  state  and  local 
Hatch  A  =t  at  title  5  of  the  U.S.  Code, 
chapter  15; 

(3)  Arpitrary  and  capricious 
withholi  ling  of  information  prohibited 
under  tt  e  Freedom  of  Information  Act  at 
5  U.S.C.  552  (except ior  certain  foreign 
and  counterintelligence  information); 

(4)  Aclivities  prohibited  by  any  civil 
service  kw,  rule,  or  regulation, 
including  any  activity  relating  to 
political  intrusion  in  personnel 
decisioiimaking; 

(5)  Involvement  by  any  employee  in 
any  prolibited  discrimination  found  by 
any  court  or  appropriate  administrative 
authority  to  have  occurred  in  the  course 
of  any  personnel  action  (imless  the 
Special  Counsel  determines  that  the 
allegation  may  be  resolved  more 
appropriately  under  an  administrative 
appeals  procedure);  and 

(6)  Vii  lation  of  uniformed  services 
employ]  lent  and  reemployment  rights 
under  3i  i  U.S.C.  4301,  et  seq. 

(c)  Pn  cedures  for  filing  complaints 
alleging  prohibited  personnel  practices 
or  other  prohibited  activities  (other  than 
the  Hail  h  Act). 

(1)  Cu  rrent  or  former  Federal 
employ*  es,  and  applicants  for  Federal 
employi  aent,  may  file  a  complaint  with 
OSC  alli  tging  one  or  more  prohibited 
personn  si  practices,  or  other  prohibited 
activities  within  OSC's  investigative 
jurisdic  ion.  Form  OSC-11  ("Complaint 
of  Possi  )le  Prohibited  Personnel 
Practicelor  Other  Prohibited  Activity'^) 
must  be|used  to  file  all  such  complaints 
(except  those  limited  to  an  allegation  or 
allegations  of  a  Hatch  Act  violation  -  see 
paragraph  (d)  of  this  section  for 
informa  ion  on  filing  Hatch  Act 
complai  its). 

(2)  Pa  1  2  of  Form  OSC-1 1  must  be 
complel  sd  in  connection  with 
allegatic  ns  of  reprisal  for 

whistlel  lowing,  including  identification 
of: 

(i)  Ea<  h  disclosure  involved; 

(ii)  Tl  e  date  of  each  disclosure; 

(iii)  T  le  person  to  whom  each 
disclosi  re  was  made;  and 

(iv)  T  le  type  and  date  of  any 
persons  el  action  that  occurred  because 
of  each  lisclosure. 

(3)  Ex  :ept  for  complaints  limited  to 
alleged  Violation(s)  of  the  Hatch  Act, 
OSC  wi  1  not  process  a  complaint  filed 
in  any  f  )rmat  other  than  a  completed 
Form  O  5C-11.  If  a  filer  does  not  use 
Form  O  5C-11  to  submit  a  complaint, 
OSC  wi  1  provide  the  filer  with 
informa  tion  about  the  form.  The 
compla  nt  will  be  considered  to  be  filed 
on  the  (  ate  on  which  OSC  receives  a 
complel  ed  Form  OSC-11. 

(4)  Fc  rm  OSC-11  is  available: 


(i)  By  writing  to  OSC,  at:  Office  of 
Special  Counsel,  Complaints  Examining 
Unit,  1730  M  Street  NW.,  Suite  218, 
Washington,  DC  20036-4505; 

(ii)  By  calling  OSC,  at:  (800)  872-9855 
(toll-free),  or  (202)  653-7188  (in  the 
Washington.  DC  area);  or 

(iii)  Online,  at:  http://www.osc.gov  (to 
print  out  and  complete  on  paper,  or  to 
complete  online). 

(5)  A  complainant  can  file  a 
completed  Form  OSC-11  with  OSC  by 
any  of  the  following  methods: 

(i)  By  mail,  to:  Office  of  Special 
Counsel,  Complaints  Examining  Unit, 
1730  M  Street  NW.,  Suite  218, 
Washington,  DC  20036-4505; 

(ii)  By  fax,  to:  (202)  653-5151;  or 

(iii)  Electronically,  at:  http:// 
www.osc.gov. 

(d)  Procedures  for  fihng  complaints  ' 
alleging  violation  of  the  Hatch  Act. 

(1)  Complaints  alleging  a  violation  of 
the  Hatch  Act  may  be  submitted  in  any 
written  form,  but  should  include: 

(i)  The  complainant's  name,  mailing 
address,  telephone  number,  and  a  time 
when  OSC  can  contact  that  person  about 
his  or  her  complaint  (unless  the  matter 
is  submitted  anonymously); 

(ii)  The  department  or  agency^ 
location,  and  organizational  unit 
complained  of;  and 

(iii)  A  concise  description  of  the 
actions  complained  about,  names  and 
positions  of  employees  who  took  the 
actions,  if  known  to  the  complainant,   ' 
and  dates  of  the  actions,  preferably  in 
chronological  order,  together  with  any 
dociunentary  evidence  that  the 
complainant  can  provide. 

(2)  A  written  Hatch  Act  complaint  can 
be  filed  with  OSC  by  any  of  the  methods 
listed  in  paragraph  (c)(5)(i)-(iii)  of  this 
section. 

■  3.  Section  1800.2  is  revised  to  read  as 
follows: 

§  1 800.2    Filing  disclosures  of  Information. 

(a)  General.  OSC  is  authorized  by  law 
(at  5  U.S.C.  1213)  to  provide  an 
independent  and  secure  channel  for  use 
by  current  or  former  Federal  employees 
and  applicants  for  Federal  employment 
in  disclosing  information  that  they 
reasonably  believe  shows  wrongdoing 
by  a  Federal  agency.  OSC  must 
determine  whether  there  is  a  substantial 
likelihood  that  the  information  discloses 
a  violation  of  any  law,  rule,  or 
regulation;  gross  mismanagement;  gross 
waste  of  funds;  abuse  of  authority;  or  a 
substantial  and  specific  danger  to  public 
health  or  safety,  tf  it  does,  the  law 
requires  OSC  to  refer  the  informationio 
the  agency  head  involved  for 
investigation  and  a  written  report  on  the 
findings  to  the  Special  Counsel.  The  law 
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does  not  authorize  OSC  to  investigate 
the  subject  of  a  disclosure. 

(b)  Procedures  for  filing  disclosures. 
Current  or  former  Federal  employees, 
and  applicants  for  Federal  emplojnment, 
may  file  a  disclosure  of  the  type  of 
information  described  in  paragraph  (a) 
of  this  section  with  OSC.  Such 
disclosines  must  be  filed  in  writing 
(including  electronically  -  see  paragraph 
(b){3)(iii)  of  this  section). 

(1)  Filers  are  encouraged  to  use  Form 
OSC-12  ("Disclostu*  of  Information")  to 
file  a  disclosure  of  the  type  of 
information  described  in  paragraph  (a) 
of  this  section  with  OSC.  This  form 
provides  more  information  about  OSC 

.jurisdiction,  and  procedures  for 
processing  whistleblower  disclosures. 
Form  OSC-12  is  available: 

(i)  By  writing  to  OSC,  at:  Office  of 
Special  Coimsel,  Disclosure  Unit,  1730 
M  Street  NW.,  Suite  218,  Washington, 
DC  20036-4505; 

(ii)  By  calling  OSC,  at:  (800)  572-2249 
(toll-fi«e),  or  (202)  653-9125  (in  the 
Washington,  DC  area);  or 

(iii)  Online,  at:  http://www.asc.gov  (to 
print  out  and  complete  on  paper,  or  to 
complete  online). 

(2)  Filers  may  use  another  written 
format  to  submit  a  disclosure  to  OSC, 
but  the  submission  should  include: 

(i)  The  name,  mailing  address,  and 
telephone  niunber(s)  of  the  person(s) 
making  the  disclosiu-e(s),  and  a  time 
when  OSC  can  contact  that  person  about 
his  or  her  disclosure; 

(ii)  The  department  or  agency, 
location  and  organizationd  unit 
complained  of;  and 

(iii)  A  statement  as  to  whether  the 
filer  consents  to  disclosiue  of  his  or  her 
identity  by  OSC  to  the  agency  involved, 
in  connection  with  any  OSC  referral  to 
that  agency. 

(3)  A  disclosure  can  be  filed  in 
writing  with  OSC  by  any  of  the 
following  methods: 

(i)  By  mail,  to:  Office  of  Special 
Counsel,  Disclosiue  Unit,  1730M  Street 
NW.,  Suite  218,  Washington,  DC  20036- 
4505; 

(ii)  By  fax,  to:  (202)  653-5151;  or 

(iii)  Electronically,  at:  http:// 
www.osc.gov. 

m  4.  Section  1800.3  is  revised  to  read  as 
follows: 

S  1800.3    Advisory  opinions. 

The  Special  Counsel  is  authorized  to 
issue  advisory  opinions  only  about 
political  activity  of  state  or  local  officers 
and  employees  (under  title  5  of  the 
United  States  Code,  at  chapter  15),  and 
political  activity  of  Federal  officers  and 
employees  (imder  title  5  of  the  United 
States  Code,  at  chapter  73,  subchapter 
in).  A  person  can  seek  an  advisory 


opinion  from  OSC  by  any  of  the 
following  methods: 

(a)  By  phone,  at:  (800)  854-2824  (toll- 
tee),  or  (202)  653-7143  (in  the 
Washington,  DC  area); 

(b)  By  mail,  to:  Office  of  Special 
Coimsel,  Hatch  Act  Unit,  1730  M  Street 
NW.,  Suite  218,  Washington,  DC  20038- 
4505; 

(c)  By  fax,  to:  (202)  653-5151;  or 

(d)  By  e-mail,  to:  hatchact&osc.gov. 
Dated:  November  20,  2003 

WUliam  E.  Reukaut 

Acting  Special  Counsel. 

[FR  Doc.  03-29518  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricurtural  Marketing  Servica 

7  CFR  Part  1032 

[DockM  No.  DA-01-07;  AO-31 3-^44] 

Milk  in  tlie  Central  Marketing  Area; 
Order  Amending  the  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  document  adopts  as  a 
final  rule,  without  change,  an  interim 
final  rule  concerning  pooling  provisions 
of  the  Central  milk  order.  More  than  the 
required  number  of  producers  in  the 
Central  marketing  area  have  approved 
the  issuance  of  the  final  order 
amendments. 

EFFECTIVE  DATE:  December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Rower  or  Carol  S.  Warlick,  Marketing 
Specialists,  USDA/AMS/Dairy 
Programs,  Order  Formulation  and 
Enforcement  Branch,  Stop  0231 — Room 
2971, 1400  Independence  Avenue,  SW.. 
Washington,  DC  20250-0231,  (202)  720- 
2357,  e-mail  address: 
jack.rower@usda.gov,  or  (202)  720- 
9363,  e-mail  address: 
carol.  warlick@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  adopts  as  a  final  rule,  without 
change,  an  interim  final  rule  concerning 
pooling  provisions  of  the  Central  milk 
order.  Si>ecifically,  this  final  rule 
continues  to  amend  the  Pool  plant 
provisions  which:  Establish  lower  but 
year-roimd  supply  plant  performance 
standards;  do  not  consider  the  volume 
of  milk  shipments  to  distributing  plants 
regulated  by  another  Federal  milk  order 
as  a  qualifying  shipment  on  the  Central 
order;  exclude  from  receipts  diverted 
milk  made  by  a  pool  plant  to  another 
pool  plant  in  determining  pool  plant 


diversion  limits;  and  establish  a  "net 
shipments"  provision  for  milk 
deliveries  to  distributing  plants.  For 
Producer  milk,  this  final  rule  continues 
to  adopt  amendments  which:  Establish 
higher  year-round  diversion  limits;  base 
diversion  limits  for  supply  plants  on 
deliveries  to  Central  order  distributing 
plants;  and  eliminate  the  ability  to 
simultaneously  pool  the  same  milk  on 
the  Central  order  and  a  State-operated 
milk  order  that  has  marketwide  pooling. 

This  administrative  rule  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the 
Department  of  Agricultxne  (USDA)  a 
petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Department  would  rule  on 
the  petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Department's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  h^ 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees. 
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For  the  purposes  of  detennining 
which  dairy  farms  are  "small 
businesses,"  the  $750,000  per  year 
criterion  was  used  to  establish  a 
production  guideline  of  500,000  pounds 
per  month. 

Although  this  guideline  does  net 
factor  in  additional  monies  that  may  be 
received  by  dairy  producers,  it  should 
be  an  inclusive  standard  for  most 
"small"  dairy  farmers.  For  purposes  of 
detennining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  500 
employees. 

Of  the  10,108  dairy  producers 
(farmers)  whose  milk  was  pooled  under 
the  Central  order  at  the  time  of  the 
hearing  (November  2001)  9,695  or  95.9 
percent  would  meet  the  definition  of 
small  businesses.  On  the  processing 
side,  10  of  the  56  milk  plants  associated 
with  the  Central  order  during  November 
2001  would  qualify  as  "small 
businesses,"  constituting  about  18 
percent  of  the  total. 

Based  on  these  criteria,  more  than  95 
percent  of  the  producers  would  be 
considered  as  small  businesses.  The 
adoption  of  the  proposed  pooling 
standards  serves  to  revise  the  criteria 
that  determine  those  producers, 
producer  milk,  and  plants  that  have  a 
reasonable  association  with,  and  are 
consistently  serving  the  fluid  needs  of, 
the  Central  milk  marketing  area  and  are 
not  associated  with  other  marketwide 
pools  concerning  the  same  milk.  Criteria 
for  pooling  are  established  on  the  basis 
of  performance  levels  that  are 
considered  adequate  to  meet  the  Class  I 
fluid  needs  and,  by  doing  so,  determine 
those  that  are  eligible  to  share  in  the 
revenue  that  arises  from  the  classified 
pricing  of  milk.  Criteria  for  pooling  are 
established  without  regard  to  the  size  of 
any  dairy  industry  oi^anization  or 
entity,  llie  criteria  established  are 
applied  in  an  identical  fashion  to  both 
large  and  small  businesses  and  do  not 
have  any  different  economic  impact  on 
small -entities  as  opposed  to  large 
entities.  Therefore,  the  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

A  review  of  reporting  requirements 
was  completed  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  It  was  determined  that 
these  amendments  woiild  have  no 
impact  on  r^orting,  recordkeeping,  or 
other  compliance  requirements  because 
they  would  remain  identical  to  the 
current  requirements.  No  new  forms  are 


proposed  and  no  additional  reporting 
requiren^ents  would  be  necessary. 
♦  This  action  does  not  require 
additional  information  collection  that 
requires  clearance  by  the  Office  of 
Management  and  Budget  beyond 
currently  approved  information 
collectioi.  The  primary  soiuces  of  data 
used  to  complete  the  forms  are  routinely 
used  in  most  business  transactions. 
Forms  r^uire  only  a  minimal  amount  of 
information  which  can  be  supplied 
without  pata  processing  equipment  or  a 
trained  statistical  staff.  Thus,  the 
information  collection  and  reporting 
burden  k  relatively  small.  Requiring  the 
same  reports  for  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  the  industry 
average 

Prior  Documents  in  This  Proceeding: 

Noticaof  Hearing:  Issued  October  17, 
2001;  piiblished  October  23,  2001  (66 
FR  535511). 

Tenia  ive  Final  Decision:  Issued 
Novemfa  3r  8,  2002;  published  November 
19,  2002|  (67  FR  69910). 

Interim  Final  Rule:  Issued  February  6, 
2003;  published  February  12,  2003  (68 
FR  7070  . 

Final  ')ecision:  Issued  August  18, 
2003;  pv  blished  August  27,  2003  (68  FR 
51640). 

Finding  i  and  Determinations 

The  fi  idings  and  determinations 
hereinaj  :er  set  forth  supplement  those 
that  wei  3  made  when  Ae  Central  order 
was  firs!  issued  and  when  it  was 
ameiule  1.  The  previous  findings  and 
determii  lations  are  hereby  ratified  and 
confirmi  sd,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  f(  Uowing  findings  are  hereby 
made  w  th  respect  to  the  Central  order: 

(A)  Foldings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisio  ns  of  the  Agricidtural  Marketing 
Agreem  snt  Act  of  1937,  as  amended  (7 
U.S.C.  epi-674),  and  the  applicable 
rules  of  aractice  and  procedure 
govemiig  the  formulation  of  marketing 
agreeme  ats  and  marketing  orders  (7  CFll 
part  90G ),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  Older  regulating  the  handling  of 
milk  in  the  Central  marketing  area. 

Upon 'the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof  it  is  found  that: 

(1)  Toe  Central  order,  as  hereby 
amendep,  and  edl  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectu^e  the  declared  policy  of  the  Act; 

(2)  Til  e  parity  prices  of  milk,  as 
determi  led  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 


pri(9  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  order, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  piu-e  and 
Wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  Central  order,  as  hereby 
amended,  regulates  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  and  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(B)  Additional  Findings.  It  is 
necessary  in  the  public  interest  to  make 
these  amendments  to  the  Central  order 
effective  December  1,  2003. 

The  amendments  to  these  orders  are 
known  to  handlers.  The  final  decision 
containing  the  proposed  amendments  to 
these  orders  was  issued  on  August  18, 
2003.  These  proposed  amendments  are 
identical  to  the  amendments  in  the 
Interim  Final  Ride  published  in  the 
Federal  Register  on  February  12,  2003 
(68  FR  7070),  regulating  the  handling  of 
milk  in  the  Central  marketing  area. 

The  changes  that  result  from  these 
amendments  will  not  require  extensive 
preparation  or  substantial  alteration  in 
the  method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  foimd 
and  determined  that  good  cause  exists 
for  making  these  order  amendments 
effective  December  1,  2003.  It  woidd  be 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  these  amendments 
for  30  days  after  their  publication  in  the 
Federal  Register.  (Sec.  553(d), 
Administrative  Procedvne  Act,  5  U.S.C. 
551-559.) 

(C)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  specified 
marketing  area,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  the  Central  order  is  the  oidy 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  order  as  hereby  amended; 

(3)  The  issuance  of  the  order 
amending  the  Central  order  is  favored 
by  at  least  two-thirds  of  the  producers 
who  were  engaged  in  the  production  of 
milk  for  sale  in  the  marketing  area. 
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List  of  Subjects  in  7  Cfll  Part  1032 

Milk  marketing  orders. 
Order  Relative  to  Handling 

■  It  is  therefore  ordered,  that  on  and  after 
the  effective  date  of  this  document,  the 
handling  of  milk  in  the  Central 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  further  amended,  as  follows: 

PART  1032— MILK  IN  THE  CENTRAL 
MARKETING  AREA 

■  The  interim  final  rule  amending  7  CFR 
part  1032  which  was  published  at  68  FR 
7070  on  February  12,  2003,  is  adopted  as 
a  final  rule  without  change. 

Dated:  November  19,  2003. 
A.;.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  03-29624  Filed  11-26-03;  8:45  am] 

BHJJNG  CODE  341(MI2-I> 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  104, 107, 110, 9001. 9003, 
9004,  9008,  9031,  9032,  9033,  9034, 
9035, 9036,  and  9038 

[NoUc*  2003-23] 

Public  Financing  of  Presidentiai 
Candidates  and  Nominating 
Conventions;  Announcement  of 
Effective  Date  and  Correction 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules;  announcement  of 
effective  date  and  correction. 


SUMMARY:  The  Federal  Election 
Commission  announces  that  the  final 
rules  governing  the  public  financing  of 
Presidential  candidates  and  nominating 
conventions  that  were  published  in  the 
Federal  Register  on  August  8,  2003,  68 
FR  47386,  are  effective  as  of  November 
28,  2003.  Additionally,  the  Commission 
is  publishing  a  correction  to  the  final 
rules.  The  correction:  Removes  the 
citation  "11  CFR  9008.55(d)"  from  a 
subject  heading;  changes  two  references 
from  "11  CFR  9008.55(e)"  to  "11  CFR 
9008.55(d)";  and  corrects  an 
amendatory  instruction.  The  corrections 
also  are  effective  as  of  November  28, 
2003. 

EFFECTIVE  DATE:  November  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  694-1650 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Commission  published 


a  document  in  the  Federal  Registo-  of 
August  8,  2003,  at  68  FR  47386, 
containing  revised  regulations  at  11  CFR 
104.5, 107.2, 110.2,  9001.1,  9003.1, 
9003.3,  9003.5,  9004.4.  9008.3,  9008.7, 

9008.8,  9008.10,  9008.12,  9008.50, 
9008.51,  9008.52.  9008.53,  9031.1, 

9032.9,  9033.1,  9033.11,  9034.4,  9035.1, 
9036.1,  9036.2,  and  9038.2,  and  new 
regulations  at  11  CFR  9004.11,  9008.55, 

9034.10,  and  9034.11.  The  Commission 
is  announcing  the  effective  date  for 
these  regulations.  Section  9009(c)  of 
Title  26,  United  States  Code,  require 
that  any  ndes  or  regulations  prescribed 
hy  the  Commission  to  carry  out  the 
provisions  of  the  Presidential  Election 
Campaign  Fund  Act  be  transmitted  to 
the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Senate  thirty  legislative  days  prior  to 
final  promulgation.  These  rules  were 
transmitted  to  Congress  on  July  31, 
2003.  Thirty  legislative  days  expired  in 
the  Senate  and  the  House  of 
Representatives  on  November  4,  2003. 

■  The  Commission's  doomient 
published  in  the  Federal  Register  on 
August  8,  2003,  contained  three 
incorrect  references  and  one  incorrect 
amendatory  instruction.  First,  the 
document  as  published  included  a 
reference  to  a  provision  that  was  not 
adopted  by  the  Commission.  That 
provision  was  originally  located  in  11 
CFR  9008.55(d).  Prior  to  adopting  the 
final  rules,  the  Commission  deleted  11 
CFR  9008.55(d)  and  redesignated 
paragraph  (e)  of  11  CFR  9008.55  as 
paragraph  (d).  While  this  change  was 
reflected  in  the  regulatory  text  of  11  CFR 
9008.55  and  in  its  Explanation  tod 
Justification,  the  deleted  provision  was 
cited  as  11  CFR  9008.55(d)  in  one 
instance.  See  69  FR  47403  (third 
column).  Thus,  this  correction  deletes 
the  misleading  reference  to  "11  CFR 
9008.55(d)"  in  the  third  column  on  page 
47403. 

■  Second,  the  docimient  as  pubhshed 
contained  two  incorrect  references  to  the 
provision  that  was  proposed  to  be  11 
CFR  9008.55(e)  but  was  redesignated  in 
the  final  regulations  to  be  11  CFR 
9008.55(d).  This  change  was  reflected  in 
the  regulatoiy  text  of  11  CFR  9008.55.  but 
the  Explanation  and  Justification  for  11 
CFR  9008.55  cited  the  redesignated 
provision  as  11  CFR  9008.55(e)  in  two 
instances.  See  69  FR  47404  (second  and 
third  columns).  Thus,  this  correction 
changes  the  references  in  the  second  and 
third  columns  on  page  47404  from  "11 
CFR  9008.55(e)"  to  "11  CFR  9008.55(d)." 

■  Third,  the  document  as  published 
contained  one  inconect  amendatory 
instruction.  Amendatory  instruction  29 
in  the  third  column  on  page  47418, 


incorrecUy  identified  11  CFR  9031.1  as 
11  CFR  9003.1.  Thus,  this  correction 
changes  this  reference  in  amendatory 
instruction  29  in  the  third  column  on 
page  47418  from  "11  CFR  9003.1"  to  "11 
CFR  9031.1." 

Announcement  of  EffiectiTe  Date 

■  New  11  CFR  9004.11, 9008.55, 
9034.10,  and  9034.11  and  amended  11 
CFR  104.5,  107.2, 110.2,  9001.1,  9003.1, 
9003.3,  9003.5.  9004.4,  9008.3,  9008.7, 

9008.8,  9008.10,  9008.12.  9008.50, 
9008.51.  9008.52,  9008.53,  9031.1, 

9032.9,  9033.1,  9033.11,  9034.4,  9035.1. 
9036.1.  9036.2,  and  9038.2,  as  published 
at  68  FR  47386  (Aug.  8,  2003),  and  as 
corrected  herein,  are  effective  as  of 
November  28,  2003. 

Correction  of  Publication 

■  In  rule  FR  Doc  03-19893,  published  on 
August  8,  2003  (68  FR  47386),  make  the 
following  corrections.  On  page  47403,  in 
the  third  coliunn.  in  the  tMrty-fourth  line 
from  the  bottom,  remove  "11  CFR 
9008.55{d>— ".  On  page  47404.  in  the 
second  column,  in  the  sixth  line  from  the 
bottom  (not  including  footnote  text), 
replace  "11  CFR  9008.55(e)"  with  "11 
CFR  9008.55(d)".  On  page  47404,  in  the 
third  column,  in  the  fourth  line  from  the 
bottom  (not  including  footnote  text), 
replace  "11  CFR  9008.55(e)"  with  "11 
CFR  9008.55(d)".  On  page  47418,  in  the 
third  coliunn.  in  the  second  through  fifth 
lines  from  the  top,  correct  the 
amendatory  instruction  29  to  read  as 
follows: 

■  29.  Section  9031.1  is  amended  by 
removing  the  number  "116"  and  adding 
in  its  place  the  number  "400"  in  both 
instances  in  which  "116"  appears. 

Dated:  November  21,  2003. 
Ellen  L.  Weintraub, 
Chair,  Federai  Election  Commission. 
[FR  Doc.  03-29616  Filed  11-26-03;  8:45  am] 
BMJJNG  CODE  C715-01-P 


DEPARTIffENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  Na  FAA-2003-1SS32;  Airspace 
Docint  No.  03^SO-10] 

Estabiishraent  of  Class  D  Airspace; 
ColumlMis,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Coliunbus,  MS.  A  federal 
contract  tower  with  a  weather  reporting 
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system  has  been  constructed  at  the 
Golden  Triangle  Regional  Airport. 
Therefore,  the  airport  meets  criteria  for 
Class  D  airspace.  Class  D  surface  area 
airspace  is  required  when  the  control 
tower  is  open  to  contain  Standard 
Instrument  Approach  Procedxu«s 
(SLAPs)  and  other  histrument  Flight 
Rules  (IFR)  operations  at  the  airport. 
This  action  establishes  Class  D  airspace 
extending  upward  from  the  surface  to 
and  including  2,800  feet  MSL  within  a 
4.1-mile  radius  of  the  airport. 
EFFECTIVE  DATE:  0901  UTC,  February  19, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  22,  2003,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  D  airspace  at 
Columbus,  MS,  (68  FR  43340).  This 
action  provides  adequate  Class  D 
airspace  for  IFR  operations  at  Golden    - 
Triangle  Regional  Airport.  Designations 
for  Class  D  are  published  in  FAA  Order 
7400.9L,  dated  September  2,  2003,  and 
effective  September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  designations 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule  .     . 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Coliunbus,  MS. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afiect  air  traffic  procedures  and  air 
navigation,  it  is  cwtified  that  this  rule. 


when  prpmulgated,  will  not  have  a 
significatit  economic  impact  on  a 
substantial  number  of  small  entities 
under  tfafe  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  7'  —DESIGNATION  OF  CLASS  A, 
CLASS  1 1,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWA^;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  luthority  citation  for  Part  71 
continue  s  to  read  as  follows: 

Author  ty:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.  ).  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Con  p.,  p.  389. 

§71.1    [iJiwndMl] 

2.  The  incorporation  by  reference  in  14 
CFR  71.:  of  Federal  Aviation 
Adminis  (ration  Order  7400.9L,  Airspace 
Designal  ions  and  Reporting  Points, 

September  2,  2003,  and  effective 
16,  2003,  is  amended  as 


dated 
Septeml  er 
follows: 


ASOMS 
(^4EVV] 


Golden  Ttiangl 
(Ut 


Paragrap.  i  5000    Class  D  Airspace. 


)    Columbus  Golden  Triangle,  MS 


33°27'( 


e  Regional  Airport,  MS 
'01"  N,  long.  88°35'29"  W) 
That  ai  'space  extending  upward  from  the 
surface  tc  and  including  2,800  feet  MSL 
within  a  ^l-mile  radius  of  the  Golden 
Triangle  :  Regional  Airport.  This  Class  D 
airspace  i  xea  is  effective  during  the  specific 
days  and  Limes  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
times  wil  thereafter  be  continuously 
publishe<  in  the  AirportyFacility  Directory. 
*         *         * 

Issued  n  College  Park,  Georgia,  on  October 
29,  2003 

Walter  R|  Cochran, 

Acting  \wnager,  Air  Traffic  Division, 

SouthemMegion. 

[FR  Doc.  |)3-28536  Filed  11-26-03;  8:45  am] 

BU.UNG  CqOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16497;  AirsfMce 
Docket  No.  03-ACE-81] 

Modification  of  Class  E  Airspace; 
Miiford.  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  modifies  the  Class 
E  airspace  area  at  Miiford,  LA.  A  review 
of  controlled  airspace  for-Fuller  Airport, 
Miiford,  LA,  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Groimd  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2E.  The 
area  is  enlarged  to  conform  to  the 
criteria  in  FAA  Order  7400.2E. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  February  19,  2004. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  31,  2003. 

ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
16497/Airspace  Docket  No.  03-ACE-81, 
at  the  begiiming  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
proposal,  any  comments  received,  and 
any  final  disposition  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  throiigh  Friday,  except 
Federal  holidays.  The  Docket  Office 
(telephone  1-800-647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  MFORMATKNI:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  stnfece  of  the 
earth  at  Miiford,  lA.  An  examination  of 
controlled  airspace  for  Fuller  Airport 
reveals  it  does  not  meet  the  criteria  for 
700  AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2E,  Procedures  for  Handling 
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Airspace  Matters.  The  criteria  in  FAA 
Order  7400.2E  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  from  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  This  amendment  brings  the  legal 
description  of  the  Milford,  lA  Class  E 
airspace  area  into  compliance  with  FAA 
Order  7400.2E.  This  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  740O.9L, 
dated  September  2,  2003,  and  effective 
September  16.  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  wdl 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  receiving  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  the  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  wUl  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developed  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  ntunbers  and  be  submitted  in 


triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
conunents  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16497/ Airspace 
Docket  No.  03-ACE-81."  The  postcard 
will  be  date/time  stamped  and  retiuned 
to  the  conunenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regidation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certfy  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  "significant  rule" 
under  Department  of  Transportation 
(DOT)  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 

as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9656.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [AmendecQ 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAE5    Milford,  lA 

Milford,  Fuller  Airport.  lA  (Lat.  43°19'59'  N 

long.  95°09'33'  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Fuller  Airport,  excluding  that 
airspace  within  the  Spencer.  lA  Class  E 
airspace  area. 
*         *         •         *         » 

Issued  in  Kansas  City,  MO,  on  November 
14.  2003. 

Paul ).  Sheridan, 

AcUng  Manager,  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  03-29452  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Oodwt  No.  FAA-2003-164M:  AlreoMe 
Doclwt  No.  03-ACE-M] 

Modification  of  Class  E  Airspace: 
Mapleton,IA 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOH:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  Mapleton  Municipal  Airport 
has  been  renamed  James  G.  Whiting 
Memorial  Field.  A  review  of  controlled 
airspace  for  Mapleton.  LA  indicates  it 
does  not  comply  with  the  criteria  for 
700  feet  Above  Ground  Level  (AGL) 
airspace  required  for  diverse  departures. 

This  action  replaces  "Mapleton 
Mimicipal  Airport"  in  the  legal 
description  of  Mapleton,  lA  Class  E 
airspace  area  with  "James  G.  Whiting 
Memorial  Field."  It  also  enlarges  the 
area  to  provide  adequate  protection  for 
diverse  departures  and  brings  the  legal 
description  into  compliance  with  FAA 
Orders. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  February  19,  2004. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  31,  2003. 

ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
16496/ Airspace  Docket  No.  03-ACE-«0, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
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Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
proposal,  any  comments  received,  and 
any  final  disposition  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Docket  Office 
(telephone  1-800-647-5527)  is  on  the 
plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansds  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  at 
Mapleton,  LA.  It  replaces  "Mapleton 
Mimidpal  Airport,"  the  former  name  of 
the  airport,  with  "James  G.  Whiting 
Memorial  field,"  the  new  name  of  the 
airport,  in  the  legal  description.  A 
review  of  controlled  airspace  at 
Mapleton,  lA  indicates  700  feet  Above 
Ground  Level  (AGL)  airspace  required 
for  diverse  departures,  as  specified  in 
FAA  Order  7400.2E,  Procedures  for 
Handling  Airspace  Matters,  for  James  G. 
Whiting  Memorial  Field  doesjaot 
comply  with  the  Order.  The  criteria  in 
FAA  Order  7400.2E  for  an  aircraft  to 
reach  1200  feet  AGL  is  based  on  a 
standard  climb  gradient  of  200  feet  per 
mile  plus  the  distance  fi'om  the  Airport 
Reference  Point  ( ARP)  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  area  is  enlarged  to 
conform  to  the  criteria  in  FAA  Order 
7400.2E.  This  action  also  modifies  the 
northeast  extension  of  the  Mapleton,  lA 
Class  E  airspace  area  by  defining  it  with 
the  030°  bearing  from  the  Mapleton 
NDB  versus  the  current  032°  bearing.  It 
brings  the  legal  description  of  this 
airspace  area  into  compliance  with  FAA 
Order  7400.2E.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
siirfece  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Ocder  7400.9L, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 


issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controvefsial  and  have  not  resulted  in 
adverse  qomments  or  objections.  Unless 
a  written jad verse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  conunent  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  ndicating  that  no  adverse  or 
negative  :omments  were  received  and 
confirmii  ig  the  date  on  which  the  final 
rule  will  aecome  effective.  If  the  FAA 
does  rec(  ive,  within  the  comment 
period,  a  i  adverse  ortiegative  comment, 
or  writte;  i  notice  of  intent  to  submit 
such  a  cc  mment,  a  document 
withdra^f  ing  the  direct  final  rule  will  be 
publishe  i  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
publishe  i  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submittiag  such  written  data,  views,  or 
argiunents,  as  they  may  desire. 
Commei^s  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presentei  1  are  particularly  helpful  in 
developing  reasoned  regulatory 
decision!  on  the  proposal.  Comments 
are  specifecally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environi^ental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  ntunbers  and  be  submitted  in 
triplicata  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
commens  a  self-addressed,  stamped 
postcard!  on  which  the  following 
statemeiit  is  made:  "Comments  to 
Dgcket  No.  FAA-2003-16496/ Airspace 
Docket  No.  03-ACE-80."  The  postcard 
will  be  aate/time  stamped  and  retimed 
to  the  ccmmenter. 

Agency  ''indings 

The  r«  gulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  Stat*  s,  on  the  relationship  between 
the  nati(  nal  Government  and  the  States, 
or  on  thi  distribution  of  power  and 
respons:  bilities  among  the  various 
levels  oi  government.  Therefore,  it  is 
determi  te  that  this  final  rule  does  not 
have  fee  eralism  implications  under 
■  Executii  e  Order  13132. 

The  F  \A  has  determined  that  this 
regulatii  m  is  noncontroversial  and 
unlikelv  to  result  in  adverse  or  negative 
commei  ts.  For  the  reasons  discussed  in 
the  prea  mble,  I  certify  that  this 


regulation  (1)  is  not  a  "significant 
regulatory  action"  uadet  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedure  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  .positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
xmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  E.0. 10854,  24  FR  9565,  3  CFR  ,  1959- 
1963  Comp.,  p.  389, 

§71.1    Amended 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Mapleton,  lA 

Mapleton,  James  G.  Whiting  Memorial  Field, 
L\ 

(Ut.  42''10'42'I^.,  long.  95'47'37'  W.). 
Maplelon  NDB 

(Lat.  42''10'50'  N.,  long.  95''47'41''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-niile 
radius  of  James  G.  Whiting  Memorial  Field; 
and  within  3.1  miles  each  side  of  the  030° 
bearing  from  the  Mapleton  NDB  extending 
from  the  6.3-mile  radius  to  10  miles  northeast 
of  the  airport. 


Issued  in  Kansas  Qty,  MO,  on  November 
14,  2003. 
Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-29451  Filed  11-26-03;  8:45  am] 
BILUNG  COOE  4910-13-M 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  270 

[Docket  No.  030421094-3094-01] 
RIN  0693-AB53 

Procedures  for  Implementation  of  the 
National  Construction  Safety  Team  Act 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 


SUMMARY:  The  Director  of  the  National 
;    Institute  of  Standards  and  Technology 
(NIST),  Technology  Administration, 
United  States  Department  of  Commerce, 
requests  comments  on  an  interim  final 
rule  pertaining  to  the  implementation  of 
the  National  Construction  Safety  Team 
Act  ("Act").  The  interim  final  rule 
clarifies  NIST's  role  in  recommending 
improvements  to  building  codes, 
standards,  and  practices,  and  clarifies 
the  relationship  between  investigations 
conducted  under  the  Act  and  criminal 
investigations  of  the  same  building 
failure.  The  interim  final  rule  also 
establishes  procedures  regarding  the 
establishment  and  deployment  of 
National  Construction  Safety  Teams 
("Teams")  and  for  the  conduct  of 
investigations  under  the  Act. 
DATES:  This  interim  rule  is  effective 
November  28,  2003.  Comments  must  be 
received  no  later  than  December  29 
2003. 

ADDRESSES:  Comments  on  the  interim 
final  rule  regulations  must  be  submitted 
to:  Dr.  James  E.  Hill,  Acting  Director, 
Building  and  Fire  Research  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Mail  Stop  8600, 
Gaithersburg,  MD  20899-8600, 
telephone  nimiber  (301)  975-5900. 
FOR  FURTHER  INFORMATION  C0N1ACT:  Dr. 
James  E.  Hill,  Acting  Director,  Building 
and  Fire  Research  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Mail  Stop  8600.  Gaithersburg,  MD 
20899-8600,  telephone  number  (301) 
975-5900. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Construction  Safety 
Team  Act,  Pub.  L.  107-231,  was  enacted 
to  provide  for  the  establishment  of 
investigative  teams  ("Teams")  to  assess 
building  performance  and  emergency 
response  and  evacuation  procedures  in 
the  wake  of  any  building  failure  that  has 


resulted  in  substantial  loss  of  life  or  that 
posed  significant  potential  of  substantial 
loss  of  life.  The  purpose  of 
investigations  by  Teams  is  to  improve 
the  safety  and  structural  integrity  of 
buildings  in  the  United  States.  A  Team 
will  (1)  establish  the  likely  technical 
cause  or  causes  of  the  building  &iliu«: 
(2)  evaluate  the  technical  aspects  of 
evacuation  and  emergency  response 
procediu^s;  (3)  recommend,  as 
necessary,  specific  improvements  to 
building  standards,  codes,  and  practices 
based  on  the  findings  made  pursuant  to 
(1)  and  (2);  and  (4)  recommend  any 
research  and  other  appropriate  actions 
needed  to  improve  the  structural  safety 
of  buildings,  and  improve  evacuation 
and  emergency  response  procedures, 
based  on  the  findings  of  the 
investigation.  Section  2(c)(1)  of  the  Act 
requires  that  the  Director  develop 
procedures  for  certain  activities  to  be 
carried  out  imder  the  Act  as  follows: 
Regarding  conflicts  of  interest  related  to 
service  on  a  Team;  defining  the 
circumstances  imder  which  the  Director 
will  establish  and  deploy  a  Team; 
prescribing  the  appropriate  size  of 
Teams;  guiding  the  disclosure  of 
information  imder  section  7  of  the  Act; 
guiding  the  conduct  of  investigations 
under  the  Act;  identifying  and 
prescribing  appropriate  conditions  for 
provision  by  the  Director  of  additional 
resources  and  services  Teams  may  need; 
to  ensure  that  investigations  imder  the 
Act  do  not  impede  and  are  coordinated 
with  any  search  and  rescue  efforts  being 
undertaken  at  the  site  of  the  building 
failure;  for  regular  briefings  of  the 
public  on  the  status  of  the  investigative 
proceedings  and  findings;  guiding  the 
Teams  in  moving  and  preserving 
evidence;  providing  for  coordination 
with  Federal,  State,  and  local  entities 
that  may  sponsor  research  or 
investigations  of  building  failures;  and 
regarding  other  issues. 

NIST  published  an  interim  final  rule 
with  a  request  for  public  comments  in 
the  Federal  Register  on  January  30, 
2003  (68  FR  4693),  seeking  public 
comment  on  general  provisions 
regarding  implementation  of  the  Act 
and  on  provisions  establishing 
procedures  for  the  collection  and 
preservation  of  evidence  obtained  and 
the  protection  of  information  created  as 
part  of  investigations  conducted 
pursuant  to  the  Act,  including  guiding 
the  disclosure  of  information  under 
section  7  of  the  Act  {§§270.350, 
270.351,  and  270.352)  and  guiding  the 
Teams  in  moving  and  preserving 
evidence  (§  270.330).  These  general 
provisions  and  procedures,  comprising 
Subparts  A  and  D  of  the  rule,  are 


necessary  to  the  conduct  of  the 
investigation  of  the  Worid  Trade  Center 
disaster,  already  underway,  and  became 
effective  immediately  upon  publication. 
The  comment  period  closed  on  March  3, 
2003.  On  May  7.  2003,  NIST  published 
a  final  rule  in  the  Federal  Register  (68 
FR  24343),  addressing  the  comments 
received. 

The  interim  final  rule  amends  section 
270.1,  Description  of  rule;  purpose, 
applicability,  of  the  final  rule  to  clarify 
NIST's  role  in  recommending 
improvements  to  building  codes, 
standards,  and  practices  and  to  clarify 
the  relationship  between  investigations 
conducted  under  the  Act  and  criminal 
investigations  of  the  same  building 
failure.  This  interim  final  rule  also 
amends  the  definition  of  Credentials, 
contained  in  section  270.2,  to  clarify 
that  credentials  are  issued  by  the 
Director  of  NIST  and  to  better  define  the 
term.  This  interim  final  rule  also  sets 
forth  procedures  regarding  conflicts  of 
interest  related  to  service  on  a  Team 
(section  270.106);  defining  the 
circumstances  under  which  the  Director 
will  establish  and  deploy  a  Team 
(section  270.102);  prescribing  the 
appropriate  size  of  Teams  (section 
270.104);  guiding  the  conduct  of       < 
investigations  under  the  Act  (section 
270.200);  identifying  and  prescribing 
appropriate  conditions  for  provision  by 
the  Director  of  additional  resources  and 
services  Teams  may  need  (section 
270.204);  to  ensure  that  investigations 
under  the  Act  do  not  impede  and  are 
coordinated  with  any  search  and  rescue 
efforts  being  imdertaken  at  the  site  of 
the  building  failure  (section  270.202); 
for  regular  briefings  of  the  public  on  the 
status  of  the  investigative  proceedings 
and  findings  (section  270.206); 
providing  for  coordination  with  Federal, 
State,  and  local  entities  that  may 
sponsor  research  or  investigations  of 
building  failures  (section  270.203);  and 
regarding  other  issues.  This  interim 
final  rule  also  amends  section  270.313, 
Requests  for  Evidence,  to  clarify  that  . 
collections  of  evidence  under  that 
section  are  investigatory  in  nature  and 
are  not  research. 

Research  for  Public  Comment: 
Persons  interested  in  commenting  on 
the  interim  final  rule  should  submit 
their  comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Central 
Reference  and  Records  Inspection 
facility,  room  6228,  Hoover  Building, 
Washington,  DC  20230. 
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Additional  Information 

Executive  Order  1 2866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Administrative  Procedure  Act 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  for  this 
rule  of  agency  organization.^procedure, 
or  practice.  5  U.S.C.  553(b)(A). 
However,  NIST  feels  it  important  to  seek 
public  comment  on  the  issues  addressed 
in  this  rule. 

Regulatory  Flexibility  Act 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seg.lare  inapplicable.  As  such,  a 
regulatory  flexibility  analysis  is  not 
required,  and  none  has  been  prepared. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,jio  person  is  required  to,  nor 
shall  any  person  be  subject  to  penalty 
for  failiue  to  comply  with,  a  collection 
of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  imless  that  collection  of 
information  displays  a  ciurently  valid 
OMB  Control  Number. 

Thete  are  no  collections  of 
information  involved  in  this 
rulemaking. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quality  of  the  hiunan  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

list  of  Subjects  in  IS  CFR  Part  270 

Administrative  practice  and 
procedure;  investigations;  buildings  and 
facilities;  evidence;  subpoena. 

Dated:  November  21.  2003. 
Anka  L.  Baunt,  Jr., 
Director. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  National  Institute  of 
Standards  and  Technology  amends  15 
CFR  Part  270  as  follows: 


PART  27p— NATIONAL 

CONSTF  JCnON  SAFETY  TEAMS 


luthority  citation  for  Part  270  as 


■  1.  The 
follows: 

Author^:  Pub.  L.  .107-231, 116  Stat  1471 
(15  U.S.C.  7301  etseg.). 

■  2.  Section  270.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§2701. 
appiicabil 


cription  of  rule;  purpose, 


(b)(1)  The  purpose  of  investigations 
by  Team|  is  to  improve  the  safety  and 
structural  integrity  of  buildings  in  the 
United  Spates.  The  role  of  NIST  in 
implementing  the  Act  is  to  understand 
the  factots  contributing  to  the  building 
failure  a^d  to  develop  recommendations 
for  impn  iving  national  building  and  fire 
model  c(  des,  standards,  and  practices. 
To  do  tk  s,  the  Teams  produce  technical 
reports  c  jntaining  data,  findings,  and 
reconmu  ndations  for  consideration  by 
private  s  »ctor  bodies  responsible  for  the 
affected  pational  building  and  fire 
model  ci^de,  standard,  or  practice.  While 
NIST  is  Ad  active  participant  in  many  of 
these  org  anizations,  NIST's 
reconmu  ndations  are  one  of  many 
factors  c(  >nsidered  by  these  bodies.  NIST 
is  not  no  iv  and  will  not  become  a 
participa  nt  in  the  processes  and 
adoption  of  practices,  standards,  or 
codes  by  state  or  local  regulatory 
authoriti  es. 

(2)  It  ii  1  not  NIST's  role  to  determine 
whether  a  failed  building  resulted  from 
a  crimin  il  act,  violated  any  applicable 
federal  r  iqxiirements  or  state  or  local 
code  or  i  egulatory  requirements,  or  to. 
determii  e  any  culpability  associated 
therewith.  These  are  matters  for  other 
federal,  itate,  or  local  authorities,  who 
enforce  iheir  regulations. 


3.  Sect  ion  270.2  is  amended  by 

the  definition  of  Credentials  to 
f  )llows: 


revising 
read  as 


§270.2 


MInitlons  used  in  this  part 


4.  Ad( 


Credei  itials.  Credentials  issued  by  the 
Director  identifying  a  person  as  a 
member  of  a  National  Construction 
Safety  T  »am,  including  photo 
identific  ition  and  other  materials, 
includin  i  badges,  deemed  appropriate 
by  the  D  rector. 

*        •        • 


new  subparts  B  and  C  to  read 


as  follows 

SubfMrt  ^—Establishment  and  Deptoyment 
of  TeanM 

270.100  General. 

270.101  Preliminary  reconnaissance. 


270.102  Conditions  for  establishment  and 
deployment  of  a  team. 

270.103  Publication  in  the  Federal  Register. 

270.104  Size  and  composition  of  a  team. 

270.105  Ehities  of  a  team. 

2  70. 1 06    Conflicts  of  interest  related  to 
service  on  a  team. 

Subpart  C— Investigations 

270.200  Teclmical  conduct  of  investigation. 

270.201  Priority  of  investigation. 

270.202  Coordination  with  search  and 
rescue  efforts. 

270.203  Coordination  with  Federal,  State, 
and  local  entities. 

270.204  Provision  of  additional  resources 
and  services  needed  by  a  team. 

270.205  Reports. 

270.206  Public  briefings  and  requests  for 
information. 

Subpart  B — Establishment  and 
Deployment  of  Teams 

§270.100    Gensral. 

(a)  Historically,  in  the  United  States 
building  failures  from  fire,  earthquake, 
hiuricanes,  tornadoes,  and  other 
disasters  that  have  "resulted  in 
substantial  loss  of  life  or  that  posed 
significant  potential  for  substantial  loss 
of  life"  have  occurred  at  a  frequency  of 
less  than  once  per  year.  It  is  expected 
that  this  pattern  is  likely  to  continue  in 
the  future.  Acts  of  terrorism  causing  a 
building  failure  may  occur  at  any  time. 

(b)  For  purposes  of  this  part,  a 
building  failure  may  involve  one  or 
more  of  the  following:  structural  system, 
fire  protection  (active  or  passive) 
system,  air-handling  system,  and 
building  control  system.  Teams 
established  imder  the  Act  and  this  part 
will  investigate  these  technical  causes  of 
building  failures  and  will  also 
investigate  the  technical  aspects  of 
evacuation  and  emergency  response 
procedures,  including  multiple- 
occupant  behavior  or  evacuation  (egress 
or  access)  system,  emergency  response 
system,  and  emergency  communication 
system. 

(c)  For  purposes  of  this  part,"  the 
number  of  fatalities  considered  to  be 
"substantial"  will  depend  on  the  nature 
of  the  event,  its  impact,  its  unusual  or 
unforeseen  character,  historical  norms, 
and  other  pertinent  factors. 

§  270.1 01    Prsilminary  reconnaissance. 

(a)  To  the  extent  the  Director  deems 

it  appropriate,  the  Director  may  conduct 
a  preliminary  recoimaissance  at  the  site 
of  a  building  failure.  The  Director  may 
establish  and  deploy  a  Team  to  conduct 
the  preliminary  reconnaissance,  as 
described  in  §270.102  of  this  subpart,  or 
may  have  information  gathered  at  the 
site  of  a  building  &iltkre  without 
establishing  a  Team. 

(b)  If  the  Director  establishes  and 
deploys  a  Team  to  conduct  the 
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prelimiiiaiy  reconnaissance,  the  Team 
shall  perform  all  duties  pursuant  to 
section  2(b)(2)  of  the  Act,  and  may 
perform  all  activities  that  Teams  are 
authorized  to  perform  under  the  Act  and 
these  procedures,  including  gathering 
and  preserving  evidence.  At  the 
completion  of  the  preliminary 
reconnaissance,  the  Team  will  report  its 
findings  to  the  Director  in  a  timely 
manner.  The  Director  may  either 
determine  that  the  Team  should 
conduct  further  investigation,  or  may 
direct  the  Team  to  prepare  its  public 
report  immediately. 

(c)  If  the  preliminary  reconnaissance 
is  conducted  without  the  establishment 
of  a  Team,  the  leader  of  the  initial 
assessment  will  report  his/her  findings 
to  the  Director  in  a  timely  maimer.  The 
Director  will  decide  whether  to 
establish  a  Team  and  conduct  an 
investigation  using  the  criteria 
established  in  §  270.102  of  this  subpart. 

{270.102    Condition*  for  establMiment 
and  daptoyment  of  a  Team. 

(a)  The  Director  may  establish  a  Team 
for  deployment  after  an  event  that 
caused  the  faihu«  of  a  building  or 
buildings  that  resulted  in  substantial 
loss  of  life  or  posed  significant  potential 
for  substantial  loss  of  life.  The  Director 
will  determine  the  following  prior  to 
deploying  a  Team: 

(1)  The  event  was  any  of  the 
following: 

(i)  A  major  failure  of  one  or  more 
buildings  or  types  of  buildings  due  to  an 
extreme  natural  event  (earthquake, 
hurricane,  tornado,  flood,  etc.); 

(ii)  A  fire  that  resulted  in  major 
damage  or  destruction  of  the  building  of 
origin,  and/or  that  spread  beyond  the 
building  of  origin; 

(iii)  A  major  building  failure  at 
sigiiificantly  less  than  its  design  basis, 
during  construction,  or  while  in  active 
use;  or 

(iv)  An  act  of  terrorism  or  other  event 
resulting  in  a  Presidential  declaration  of 
disaster  and  activation  of  the  Federal 
Response  Plan;  and 

(2)  A  fact-finding  investigation  of  the 
building  performance  and  emergency 
response  and  evacuation  procedures 
will  likely  result  in  significant  and  new 
knowledge  or  building  code  revision 
recommendations  needed  to  reduce 
public  risk  and  economic  losses  fi-om 
futiue  building  failures. 

(b)  hi  making  the  determinations 
pursuant  to  paragraph  (a)  of  this  section, 
the  Director  will  consider  the  following: 

(1)  Whether  sufficient  financial  and 
personnel  resources  are  available  to 
conduct  an  investigation;  and 

(2)  Whether  an  investigation  of  the 
building  failure  warrants  the  advanced 


capabilities  and  experiences  of  a  Team; 
and 

(3)  If  the  technical  cause  of  the  failure 
is  readily  apparent,  whether  an 
investigation  is  likely  to  residt  in 
relevant  knowledge- other  than 
reaffirmation  of  the  technical  cause;  and 

(4)  Whether  deployment  of  a  Team 
will  substantially  duplicate  local  or 
state  resources  equal  in  investigatory 
and  analytical  capability  and  quality  to 
a  Team;  and 

(5)  Recommendations  resulting  from  a 
preliminary  reconnaissance  of  the  site  of 
the  buildii^  failure. 

(c)  To  the  maximiun  extent 
practicable,  the  Director  will  establish 
and  deploy  a  Team  within  48  hours 
after  such  an  event. 

§270.103    Publication  in  the  Fadaral 
Register. 

The  Director  will  promptiy  publish  in 
the  Federal  Register  notice  of  the 
establishment  of  each  Team. 

§270.104    Sbe  and  composition  of  a  team. 

(a)  Size  of  a  Team.  The  size  of  a  Team 
will  depend  upon  the  likely  scope  and 
complexity  of  the  investigation.  A  Team 
may  consist  of  five  or  less  members  if 
the  investigation  is  narrowly  focused,  or 
a  Team  may  consist  of  twenty  or  more 
members  divided  into  groups  if  the 
breadth  of  the  investigation  spans  a 
number  of  technical  issues.  In  addition. 
Teams  may  be  supported  by  others  at 
NIST,  in  other  federal  agencies,  and  in 
the  private  sector,  who  may  conduct 
supporting  experiments,  analysis, 
interviews  witnesses,  and/or  examine 
the  response  of  first  responders, 
occupants,  etc. 

(b)  Composition  of  a  Team.  (1)  A 
Team  will  be  composed  of  individuals 
selected  by  the  Director  and  led  by  a 
Lead  Investigator  designated  by  the 
Director. 

(2)  The  Lead  Investigator  will  be  a 
NIST  employee,  selected  based  on  his/ 
her  technical  qualifications,  ability  to 
mobilize  and  lead  a  multi-disciplinary 
investigative  team,  and  ability  to  deal 
with  sensitive  issues  and  the  media. 

(3).  Team  members  will  include  at 
least  one  employee  of  NIST  and  will 
include  experts  who  are  not  employees 
of  NIST,  who  may  include  private  sector 
experts,  university  experts, 
representatives  of  professional 
organizations  with  appropriate 
expertise,  and  appropriate  Federal. 
State,  or  local  officials. 

(4)  Team  members  who  are  not 
Federal  employees  will  be  Federal 
Government  contractors. 

(5)  Teams  may  include  members  who 
are  experts  in  one  or  more  of  the 
following  disciplines:  civil,  mechanical, 


fire,  forensic,  safety,  architectural,  and 
materials  engineering,  and  specialists  in 
emergency  response,  Inmian  behavior, 
and  evacuation. 

(c)  Duration  of  a  Team.  A  Team's  term 
will  end  3  months  after  the  Team's  final 
public  report  is  published,  but  the  term 
may  be  extended  or  terminated  earlier 
by  the  Director. 

§270.105    Duties  of  a  team. 

(a)  A  Team's  Lead  Investigator  will 
organize,  conduct,  and  control  all 
technical  aspects  of  the  investigation, 
up  to  and  including  the  completion  of 
the  final  investigation  pubUc  report  and 
any  subsequent  actions  that  may  be 
required.  The  Lead  Investigator  has  the 
responsibility  and  authority  to  supervise 
and  coordinate  all  resaiuces  and 
activities  of  NIST  personnel  involved  in 
the  investigation.  The  Lead  Investigator 
may  be  the  Contracting  Officer's 
Technical  Representative  (COTR)  on 
any  contract  for  service  on  the  Team  or 
in  support  of  the  Team;  while  the  CXDTR 
remains  the  technical  representative  of 
the  Contracting  Officer  for  purposes  of 
contract  administration,  the  Lead 
Investigator  will  oversee  all  NIST 
personnel  acting  as  COTRs  for  contracts 
for  service  on  the  Team  or  in  support  of 
the  Team.  The  Lead  Investigator's  duties 
will  terminate  upon  termination  of  the 
Team.  The  Lead  Investigator  will  keep 
the  Director  and  the  NCST  Advisory 
Committee  informed  about  the  status  of 
investigations, 
(b)  A  Team  will: 

(1)  Establish  the  likely  technical  cause 
or  causes  of  the  building  failure; 

(2)  Evaluate  the  technical  aspects  of 
evacuation  and  emergency  response 
procedures; 

(3)  Recommend,  as  necessary,  specific 
improvements  to  building  standards, 
codes,  and  practices  based  on  the 
findings  made  pursuant  to  paragraphs 
(b)(1)  and  (b)(2)  of  this  section; 

(4)  Recommend  any  research  and 
other  appropriate  actions  needed  to 
improve  the  structural  safety  of 
buildings,  and  improve  evacuation  and 
emergency  response  procedm«s,  based 
on  the  findings  of  the  investigation;  and 

(5)  Not  later  than  90  days  after 
completing  an  investigation,  issue  a 
public  report  in  accordance  with 
§  270.205  of  this  subpart. 

(c)  In  performing  these  duties,  a  Team 
wiU: 

(1)  Not  interfere  unnecessarily  with 
services  provided  by  the  owner  or 
operator  of  the  buildings,  building 
components,  materials,  artifocts, 
property,  records,  or  facility; 

(2)  Preserve  evidence  related  to  the 
building  failure  consistent  with  the 
ongoing  needs  of  the  investigation; 


(3)  Preserve  evidence  related  to  a 
criminal  act  that  may  have  caused  the 
building  failure; 

(4)  Not  impede  and  coordinate  its 
investigation  with  any  search  and 
rescue  efforts  being  imdertaken  at  the 
site  of  the  building  failure; 

(5)  Coordinate  its  investigation  with 
qualified  researchers  who  are 
conducting  engineering  or  scientific 
research  (including  social  science) 
relating  to  the  building  failure; 

(6)  Cooperate  with  State  and  local 
authorities  carrying  out  any  activities 
related  to  a  Team's  investigation; 

(d)  In  performing  these  duties,  in  a 
manner  consistent  with  the  procedvires 
set  forth  in  this  part,  a  Team  may: 

(1)  Enter  property  where  a  building 
failure  being  investigated  has  occurred 
and  take  necessary,  appropriate,  and 
reasonable  action  to  carry  out  the  duties 
described  in  paragraph  (b)  of  this 
section; 

(2)  Inspect  any  record,  process,  or 
facility  related  to  the  investigation 
during  reasonable  hours; 

(3)  Inspect  and  test  any  building 
components,  materials,  and  artifacts 
related  to  the  building  failure;  and 

(4)  Move  records,  components, 
materials,  and  artifacts  related  to  the 
building  failure. 

f  270.1 06    Conflicts  of  Interest  related  to 
servica  on  ■  Team. 

(a)  Team  members  who  are  not 
Federal  employees  will  be  Federal 
Government  contractors. 

(b^  Contracts  between  NIST  and  Team 
members  will  include  appropriate 
provisions  to  ensure  that  potential 
conflicts  of  interest  that  arise  prior  to 
award  or  during  the  contract  are 
identified  and  resolved. 

Subpart  C— Investigations 

1 270.200    Technical  conduct  of 
investigation. 

(a)  Preliminary  reconnaissance.  (1)  An 
initial  assessment  of  the  event, 
including  an  initial  site  reconnaissance, 
if  deemed  appropriate  by  the  Director, 
will  be  conducted.  This  assessment  will 
be  done  within  a  few  hours  of  the  event, 
if  possible.  The  Director  may  establish 
and  deploy  a  Team  to  conduct  the 
preliminary  reconnaissance,  using  the 
criteria  established  in  §  270.102  of  this 
part,  or  may  have  information  gathered 
at  the  site  of  a  building  failuire  without 
esfablishing  a  Team. 

(2)  If  the  Director  establishes  and 
deploys  a  Team  to  conduct  the 
preliminary  reconnaissance,  the  Team 
shiQl  perform  all  duties  pursuant  to 
section  2(b)(2)  of  the  Act,  and  may 
perform  all  activities  that  Teams  are 
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authoriz«  d  to  perform  under  the  Act  and 
these  pre  cedures,  with  a  focus  on 
gatherin;  and  preserving  evidence, 
inspectii  g  the  site  of  the  building 
failure,  a  id  interviewing  of 
eyewitne  sses,  survivors,  and  first 
respond(  rs.  Collections  of  evidence  by  a 
Team  est  ablished  for  preliminary 
reconnai  ssance  are  investigatory  in 
nature  ai  id  will  not  be  considered 
research  for  any  purpose.  At  the 
completi  3n  of  the  preliminary 
reconnai  ssance,  the  Team  will  report  its 
findings  to  the  Director  in  a  timely 
manner.  The  Director  may  either 
determir  e  that  the  Team  should 
conduct  iirther  investigation,  or  may 
direct  th  !  Team  to  immediately  prepare 
the  pubL  c  report  as  required  by  section 
8  of  the  ,  ^ct. 

(3)  If  t  le  preliminary  reconnaissance 
is  condu  :ted  without  the  establishment 
of  a  Teaj  i,  the  leader  of  the  initial 
assessmi  nt  will  report  his/her  findings 
to  the  Di  rector  in  a  timely  manner.  The 
Director  will  decide  whether  to 
establish  a  team  and  conduct  an 
investigation  using  the  criteria 
established  in  §  270.102  of  this  part. 

(b)  Investigation  plan.  (1)  If  the 
Directorjestablishes  a  Team  without 
ordering  preliminary  reconnaissance, 
establishes  a  Team  after  preliminary 
reconna:  ssance,  or  establishes  a  Team  to 
conduct  preliminary  reconnaissance 
and  sub!  equently  determines  that 
further  i  ivestigation  is  necessary  prior 
to  prepa  "ing  the  public  report  required 
by  secti<  n  8  of  the  Act,  the  Director,  or 
his/her  (  esignee,  will  formulate  a  plan 
that  incl  udes: 

(i)  A I  rief  description  of  the  building 
failure; 

(ii)  Tl  e  criteria  upon  whiclfthe 
decisior  to  conduct  the  investigation 
was  bas(  id; 

(iii)  Si  ipporting  effort(s)  by  other 
organizi  tions  either  in  place  or  expected 
in  the  fi  ture; 

-    (iv)  Ic  Bntification  of  the  Lead 
Investig  itor  and  Team  members; 
(v)  Tr  B  technical  investigation  plan; 
(vi)  S:  te,  community,  and  local,  state, 
and  Fed  eral  agency  liaison  status;  and 
(vii)  E  stimated  cluration  and  cost. 
(2)  To  the  extent  practicable,  the  ' 

Directoi  will  include  the  mosl 
appropr  ate  expertise  on  each  Team 
from  wi  hin  NIST,  other  government 
agencies,  and  the  private  sector.  The 
NCST  Advisory  Committee  may  be 
conven<  d  as  soon  as  feasible  following 
the  laur  ch  of  an  investigation  to  provide 
the  Dire  ctor  the  benefit  of  its- advice  on 
investig  ition  Team  activities. 

(c)  In  'estigation.  (1)  The  duration  of 
an  invei  tigation  that  proceeds  beyond 
prelimi  lary  reconnaissance  will  be  as 
little  as  a  few  months  to  as  long  as  a  few 


years  depending  on  the  complexity  of 
the  event. 

(2)  Tasks  that  may  be  completed 
during  investigations  that  proceed 
beyond  preluninary  reconnaissance 
include: 

(i)  Consult  with  experts  in  building 
design  and  construction,  fire  protection 
engineering,  emergency  evacuation,  and 
members  of  other  investigation  teams 
involved  in  the  event  to  identify 
technical  issues  and  major  hypotheses 
requiring  investigation. 

(ii)  Collect  data  from  the  building(s) 
owner  and  occupants,  local  authorities, 
and  contractors  and  suppliers.  Such 
data  will  include  relevant  building  and 
fire  protection  documents,  records, 
video  and  photographic  data,  field  data, 
and  data  from  interviews  and  other  oral 
and  written  accounts  from  building 
occupants,  emei^gency  responders,  and 
other  witnesses. 

(iii)  Collect  and  analyze  physical 
evidence,  including  material  samples 
and  other  forensic  evidence,  to  the 
extent  they  are  available. 

(iv)  Determine  the  conditions  in  the 
building(s)  prior  to  the  event,  which 
may  include  the  materials  of 
construction  and  contents;  the  location, 
size,  and  condition  of  all  openings  that 
may  have  afi^ected  egress,  entry,  and  fire 
conditions  (if  applicable);  the  installed 
secm'ity  and/or  fire  protection  systems 
(if  applicable);  the  number  of  occupants 
and  their  approximate  locations  at  the 
time-of  the  event. 

(v)  Reconstruct  the  event  within  the 
building(s)  using  computer  models  to 
identify  the  most  probable  technical 
cause  (or  causes)  of  the  failure  and  the 
uncertainty(ies)  associated  with  it 
(them).  Such  models  may  include  initial 
damage,  blast  effects,  pre-existing 
deficiencies  and  phenomena  such  as  fire 
spread,  smoke  movement,  tenability, 
occupant  behavior  and  response, 
evacuation  issues,  cooperation  of 
security  and  fire  protection  systems,.and 
building  collapse. 

(vi)  Conduct  small  and  full-scale 
experiments  to  provide  additional  data 
and  verify  the  computer  models  being 
used. 

(viij  Examine  the  impact  of  alternate 
building/system/equipment  design  and 
use  on  the  survivability  of  the  building 
and  its  occupants. 

(viii)  Analyze  emergency  evacuation 
and  occupant  responses  to  better 
understand  the  actions  of  the  first 
responders  and  the  impediments  to  safe 
egress  encoimtered  by  the  occupants.  - 

(ix)  Analyze  the  relevant  building 
practices  to  determine  the  extent  to 
which  the  circumstances  that  led  to  this 
building  failure  have  regional  or 
national  implications. 
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(x)  Identify  specific  areas  in  building 
and  fire  codes,  standards,  and  building 
practices  that  may  warrant  revisions 
based  on  investigation  findings. 

(xi)  Identify  research  and  other 
appropriate  actions  required  to  help 
prevent  futiue  building  failiues. 

(d)  If  a  disaster  site  contains  multiple 
building  failures,  the  Director  will 
narrow  the  scope  of  the  investigation 
plan  taking  into  account  available 
financial  and  personnel  resources,  and 
giving  priority  to  failures  offering  the 
most  opportunity  to  advance  the  safety 
of  building  codes.  The  Director  may 
consider  the  capabilities  of  NIST  in 
establishing  priorities. 

§270.201    Priority  Of  investigation. 

(a)  General.  Except  as  provided  in  this 
section,  a  Team  investigation  will  have 
priorify  over  any  other  investigation  of 
any  other  Federal  agency. 

(b)  Criminal  acts.  (1)  If  the  Attorney 
General,  in  consultation  with  the 
Director,  determines,  and  notifies  the 
Director  that  circumstances  reasonably 
indicate  that  the  building  failure  being 
investigated  by  a  Team  may  have  been 
caused  by  a  criminal  act,  the  Team  will 
relinquish  investigative  priorify  to  the 
appropriate  law  enforcement  agency. 

(2)  If  a  criminal  investigation  of  the 
building  failiue  being  investigated  by  a 
Team  is  initiated  at  the  state  or  local 
level,  the  Team  will  relinquish 
investigative  priority  to  the  appropriate 
law  enforcement  agency. 

(3)  The  relinquishment  of 
investigative  priority  by  the  Team  will 
not  otherwise  affect  the  authorify  of  the 
Team  to  continue  its  investigation  under 
the  Act. 

(c)  National  Transportation  Safety 
Board.  If  the  National  Transportation 
Safefy  Board  is  conducting  an 
investigation  related  to  an  investigation 
of  a  Team,  the  National  Transportation 
Safefy  Board  investigation  wiU  have 
priorify  over  the  Team  investigation. 
Such  priority  will  not  otherwise  affect 
the  authority  of  the  Team  to  continue  its 
investigation  under  the  Act. 

(d)  Although  NIST  will  share  any 
evidence  of  criminal  activify  that  it 
obtains  in  the  course  of  an  investigation 
under  the  Act  with  the  appropriate  law 
enforcement  agency,  NIST  will  not 
participate  in  the  investigation  of  any 
potential  criminal  activify. 

§270.202    Coordination  with  search  and 
rescue  efforts. 

NIST  will  coordinate  its  investigation 
with  any  search  and  rescue  or  search  - 
and  recovery  efforts  being  imdertaken  at 
the  site  of  the  building  failiue,  including 
local  FEMA  offices  and  loced  emergency 
response  groups.  Upon  arrival  at  a 


disaster  site,  the  Lead  Investigator  will 
identify  the  lead  of  the  search  and 
rescue  operations  and  will  work  closely 
with  that  person  to  ensure  coordination 
of  efforts. 

§270.203    Coordination  with  Federai,  State, 
and  local  entities. 

NIST  will  enter  into  Memoranda  of 
Understanding  with  Federal,  State,  and 
local  entities,  as  appropriate,  to  ensure 
the  coordination  of  investigations. 

§270.204    Provision  Of  additional 
resources  and  services  needed  t>y  a  team. 

The  Director  will  determine  the 
appropriate  resources  that  a  Team  will 
require  to  carry  out  its  investigation  and 
will  ensure  that  those  resources  are 
available  to  the  Team. 

§270.205    Reports. 

(a)  Not  later  than  90  days  after 
completing  an  investigation,  a  Team 
shall  issue  a  public  report  which 
includes: 

(1)  An  analysis  of  the  likely  technical 
cause  or  causes  of  the  building  failure 
investigated; 

(2)  Any  technical  recommendations 
for  changes  to  or  the  establishment  of 
evacuation  or  emergency  response 
procedures; 

(3)  Any  recommended  specific 
improvements  to  building  standards, 
codes,  and  practices;  and 

(4)  Recommendations  for  research  and 
other  appropriate  actions  needed  to  help 
prevent  future  building  failures. 

(b)  A  Team  that  is  directed  to  prepare 
its  public  report  immediately  after 
conducting  a  preliminary 
reconnaissance  will  issue  a  public 
report  not  later  than  90  days  after 
completion  of  the  preliminary 
reconnaissance.  The  public  report  will 
be  in  accordance  with  paragraph  (a)  of 
this  section,  but  will  be  summary  in 
nature. 

(c)  A  Team  that  continues  to  conduct 
an  investigation  after  conducting  a 
preliminary  reconnaissance  will  issue  a 
public  report  not  later  than  90  days  after 
completing  the  investigation  in 
accordance  with  paragraph  (a)  of  this 
section. 

§  270.206    Public  briefings  and  requests  for 
information. 

(a)  NIST  will  establish  methods  to 
provide  updates  to  the  public  on  its 
planning  and  progress  of  an 
investigation.  Methods  may  include: 

(1)  A  public  Web  site; 

(2)  Mailing  lists,  to  include  an 
emphasis  on  e-mail; 

(3)  Semi-annual  written  progress 
reports; 

(4)  Media  briefings;  and 

(5)  Public  meetings. 


(b)  Requests  for  information  on  the 
plans  and  conduct  of  an  investigation 
should  be  submitted  to  the  NIST  Public 
and  Business  Affairs  Division. 

■  5.  Section  270.313  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§270.313    Requests  for  evidence. 

***** 

(e)  Collections  of  evidence  imder 
paragraphs  (b),  (c).  and  (d)  of  this 
section  are  investigatory  in  nature  and 
will  not  be  considered  research  for  any 
purpose. 

■  6.  Section  270.315  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§270.315    Subpoenas. 

(a)  General.  Subpoenas  requiring  the 
attendance  of  witnesses  or  the 
production  of  documentary  or  physical 
evidence  for  the  purpose  of  taking 
depositions  or  at  a  hearing  may  be 
issued  only  under  the  signature  of  the 
Director  with  the  concurrence  of  the 
General  Counsel,  but  may  be  served  by 
any  person  designated  by  the  Counsel 
for  NIST  on  behalf  of  the  Director. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD9090] 

RIN1545-BC31 

Limitation  on  Use  of  the  Nonaccrual- 
Experience  Mettuxj  of  Accounting 
Under  Section  448(dK5);  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Correction  to  temporary 
regiilations. 


SUMMARY:  This  docxunent  contains 
corrections  to  temporary  regulations 
that  were  published  in  the  Federal 
Register  on  September  4,  2003  (68  FR 
52496)  that  revises  temporary  income 
tax  regulations  to  providing  guidance 
regarding  the  use  of  a  nonaccrual- 
experience  method  of  accoimting  by 
taxpayers  using  an  accrual  method  of 
accounting  and  performing  services. 
EFFECTIVE  DATE:  This  correction  is 
effective  September  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  McWhorter  (202)  622-4970 
(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 


Backgroand 

The  temporary  regulations  that  are  the 
subject  of  these  conectioiis  are  under 
section  448  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  this  temporary 
regidation  (TD  9090)  contain  errors  that 
may  prove  to  be  misleading  and  are  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
temporary  regulations  (TD  9090),  which 
were  the  subject  of  FR  Doc.  03-22458, 
is  corrected  as  follows: 

1.  On  page  52504,  coliunn  1,  §  1.448- 
2T(f){c)  T3Example  4,  the  sixth  entry  in 
the  table  is  corrected  to  read  as  follows: 
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Taxable  year 


Total  ac- 
counts re; 
ceivable 


Bad  debts 

adjusted  for 

recoveries 


2002 


90,000 


16.800 


2.  On  page  52504,  column  1,  §  1.448- 
2T(f)(c),  Example  4  (ii),  third  line,  the 
language  "Assiune  that  $49,300  of  the 
total  $80,000  of  is  corrected  to  read 
"Assume  that  $49,300  of  the  total 
$90,000  of. 

Cynthia  E.  Grigriiy, 

Acting  Chief,  Publications  and  Regulations 

Branch,  Legal  Processing  Division,  Associate 

Chief  Counsel,  (Procedure  and 

Administration). 
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BILUNG  CODE  MSO-OI-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Nollca  of  Expiration  of  CondKlonal 
Exception  to  Bank  Secrecy  Act 
Regulatkxia  Relating  to  Orders  for 
Transmlttala  of  Funds  t)y  Fhiancial 
InstitutkMis 

AQ6NCY:  Financial  Crimes  Enforcement 
Network  (FinCEN),  Treasury.    _ 
ACnON:  Notice  of  expiration  of 
conditional  exception  following 
extension. 

summary:  FinCEN  is  giving  notice  that 
on  July  1,  2004,  a  conditional  exception 
to  a  Bank  Secrecy  Act  (BSA) 
reqiiirement  will  permanently  expire. 
Upon  expiration  of  that  exception, 
financial  institutions  will  no  longer  be 
able  to  comply  with  the  terms  of  that 
BSA  requirement -by  using  coded 
information  or  pseudonyms  for  the 
name  of  a  customer  in  a  funds 


transmitt  eJ  order.  This  docimient  further 
explains  that  FinCEN  is  revoking  prior 
guidance  regarding  the  meaning  of  the 
term  "adflress",  eliminating  the  need  to 
utilize  thb  conditional  exception  for 
transmitml  orders  lacking  a  transmitter's 
street  adaress. 

DATES:  Effective  December  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Carbaugh,  Office  of  Regulatory 
Program4,  FinCEN,  (202)  354-6400;  and 
Al  Zaratd,  Office  of  Chief  Counsel, 
FinCEN,]at4703)  905-3590  (not  toll-free 
numbers). 
SUPPLEMI INTARY  INFORMATION: 

I.  Backg]  otmd 

In  1998,  FinCEN  granted  a  conditional 
exceptioi  i  (the  Customer  Information 
File(CIF  Exception)  to  the  strict 
operatioi  i  of  31  CFR  103.33(g)  (the 
Travel  Rule).  See  FinCEN  Issuance 
98-1,  63jFR  3640  (January  26,  1998). 
The  Travel  Rule  requires  a  financial 
institution  to  include  certain 
information  in  transmittal  orders 
relating  to  transmittals  of  funds  of 
$3,000  or  more.  The  CIF  Exception 
addresse  d  computer  programming 
problem  i  in  the  banking  and  securities 
industri<  s  by  relaxing  the  Travel  Rule's 
requiren  ent  that  a  customer's  true  name 
and  add]  ess  be  included  in  a  funds 
transmit  al  order,  so  long  as  alternate 
steps,  described  in  FinCEN  Issuance  98- 
'  1  and  designed  to  prevent  avoidance  of 
the  Travpl  Rule,  were  satisfied.  By  its 
terms,  tHe  CIF  Exception  to  the  Travel 
Rule  wa4  to  expire  on  May  31, 1999; 
howeveij,  in  light  of  programming 
burdens  associated  with  year  2000 
compliaiice  issues,  FinCEN  extended 
the  CIF  txception  so  that  it  would 
expire  on  May  31,  2001.  See  FinCEN 
Issuancd  99-1.  64  FR  41041  (July  29, 
1999).  Cii  May  30.  2001,  after  first 
soliciting  input  from  the  law 
enforcement  community  for  its  views  on 
any  law  enforcement  burdens  caused  by 
the  CIF  Exception.  FinCEN  again 
extendec  the  CIF  Exception  so  that  it 
would  expire  on  May  31.  2003.  See 
FinCEN  pssuance  2001-1.  66  FR  32746 
(June  lal  2001).  On  March  7,  2003. 
FinCENtoublished  a  Notice  of  intent  to 
permit  tne  CIF  exception  to  expire  on 
May  31.|2003.  See  68  FR  10965  (Notice 
of  Intenj).  The  Notice  of  Intent  solicited 
comme4t  on  a  number  of  issues  relating 
to  the  oieration  of  the  CIF  Exception. 
On  May  19.  2003.  FinCEN  puWished  a 
notice  t  tat  again  extended  the  CIF 
Exceptii  »n  so  that  it  would  expire  on 
Decemh  jr  1.  2003.  See  FinCEN  Issuance 
2003-1. 68  FR  26996.  The  purpose  of 
this  moi  t  recent  extension  was  to  allow 
time  fort  FinCEN  to  conduct  a  study  on 
the  opei  ation  of  the  CIF  Exception,  and 


to  determine  whether  to  remove, 
modify,  or  make  permanent  the 
Exception. 

n.  Terms  of  GIF  Exception 

FinCEN  promulgated  the  Travel  Rule 
in  1995.  The  Travel  Rule  requires 
financial  institutions  to  include  certain 
information  in  transmittal  orders 
relating  to  transmittals  of  funds  of 
$3,000  or  more,  which  must  "travel" 
with  the  order  throughout  the  funds 
transmittal  sequence.  Among  these 
requirements  is  that  each  transmitter's 
financial  institution  and  intermediary 
financial  institution  include  in  a  ' 
transmittal  order  the  transmitter's  name 
and  address.  See  31  CFR  103.33(g)(l){i)- 
(ii)  and  (g)(2)(i)-(ii).  Subsequently, 
financial  institutions  represented  to 
FinCEN  that  their  ability  to  comply  with 
the  Travel  Rule  at  all  depended  on  their 
ability  to  use  their  automated  customer 
information  files,  known  as  CIFs. 
Although  an  originating  institution 
always  maintains  the  originating 
customer's  true  name  and  address,  the 
CIFs  were  sometimes  programmed  with 
coded  or  nominee  names  and  addresses 
(or  post  office  boxes).  The 
reprogramming  tasks  involved  in 
changing  the  OFs  were  represented  to 
be  a  significant  barrier  to  compliance 
with  the  Travel  Rule.  In  light  of  these 
burdens,  and  in  the  interest  of  obtaining 
prompt  compliance,  FinCEN 
promulgated  the  conditional  exception. 

The  conditional  exception  provides 
that  a  financial  institution  may  satisfy 
the  requirements  of  31  CFR  103.33(g) 
that  a  customer's  true  name  and  address 
be  included  in  a  transmittal  order,  only 
upon  satisfaction  of  the  following 
conditions: 

(1)  The  CIFs  are  not  specifically 
altered  for  the  particular  transmittal  of 
funds  in  question; 

(2)  The  CIFs  are  generally 
programmed  and  used  by  the  institution 
for  customer  communications,  not 
simply  for  transmittal  of  funds 
transactions,  and  are  programmed  to 
generate  other  than  true  name  and  street 
address  information; 

(3)  The  institution  itself  knows  and 
can  associate  the  CIF  information  used 
in  the  funds  transmittal  order  with  the 
true  name  arid  street  address  of  the 
transmitter  of  the  order; 

(4)  The  transmittal  order  includes  a 
question  mark  symbol  inmiediately 
following  any  designation  of  the 
transmitter  other  than  by  a  true  name  on 
the  order, 

(5)  Any  currency  transaction  report  or 
suspicious  activity  report  by  the 
institution  with  respect  to  the  funds 
transmittal  contains  the  true  name  and 


Federal  Regtster/Vol.  68.  No.  229/Friday.  November  28.  2003/Rules  and  Regulations 


66709 


address  information  for  the  transmittor 
and  plainly  associates  the  report  with 
the  particular  funds  transmittal  in 
question. 

The  conditional  exception  further 
provides  that  it  has  no  application  to 
any  funds  transmittals  for  whose 
processing  an  institution  does  not 
automatically  rely  on  preprogrammed 
and  prespecified  GIF  name  and  address 
information.  FinCEN's  release 
promulgating  the  GIF  Exception  further 
informed  financial  institutions  that  any 
customer  request  for  a  nominee  name  in 
a  GIF  should  be  carefully  evaluated  as 
a  potentially  suspicious  transaction.  See 
63  FR  3642. 

m.  Results  of  ap  Exception  Study 

Since  the  issuance  in  May  2003  of  the 
Notice  of  hitent,  FinGEN  has  studied  the 
use  of  the  GIF  Exception  by  financial 
institutions,  and  the  implications  of 
continuing  the  GIF  exception  for  law 
enforcement  investigations.  The  staff  of 
the  Federal  Reserve  Bank  of  New  York 
assisted  in  this  process  by  providing 
FinGEN  with  a  sample  of  funds  transfer 
activity  using  the  Fedwire  system, 
which  gave  FinGEN  a  one-day  snapshot 
of  the  fi^quency  and  type  of  use  of  the 
GIF  Exception.  FinGEN  also  obtained 
the  views  of  law  enforcement  officials 
and  financial  institutions  on  this  issue. 
Ultimately,  FinGEN  formed  a 
Subcommittee  of  the  Bank  Secrecy  Act 
Advisory  Group  (BSAAG)^  to  advise 
FinGEN  on  the  costs  and  benefits  of 
maintaining,  terminating,  or  modifying 
the  Exception.  The  Subcommittee 
consists  of  officials  representing 
FinGEN.  the  U.S.  Department  of  die 
Treasury,  the  U.S.  Department  of 
Justice,  the  federal  bank  and  securities 
regulators,  the  banking  industry,  and  the 
securities  industry.  FinGEN  presented 
the  Subcommittee  with  the  residts  of  its 
factfinding  and  the  Subcommittee  also 
reviewed  information  provided  by  the 
New  York  Glearing  House  Association 
L.L.G.^ 


'  The  BSAAG  is  an  advisory  group  consisting  of 
representatives  of  government,  financial 
institutions,  and  other  interested  persons.  The 
BSAAG  meets  semiannually  for  the  purpose  of 
infonning  private  sector  representatives  of  the 
utility  of  Bank  Secrecy  Act  reports  and  to  advise  the 
Secretary  of  the  Treasury  (or  his  designee)  of 
potential  enhancements  or  modifications  to  existing 
Bank  Secrecy  Act  requirements. 

2  See  Letter  from  Clearing  House  to  Director  James 
F.  Sloan,  FinGEN,  October  20,  2003.  The  members 
of  the  Qearing  House  are:  Bank  of  America, 
National  Association;  The  Bank  of  New  York;  Bank 
One,  National  AssociaUon;  Citibank,  N.A.;  Deutsche 
Bank  Trust  Company  Americas:  Fleet  National 
Bank;  HSBC  Bank  USA;  JPMoigan  Chase  Bank; 
LaSalle  Bank  National  Association;  Wachovia  Bank, 
National  Association;  and  Wells  Fargo  Bank. 
National  Association.  The  following  members  of 
The  Qearing  House's  affiliate.  The  Clearing  House 
Interbank  PaymenU  Company  L.L.C,  also  support 


Based  on  its  factfinding  and  input 
bom  the  Subcommittee.  FinGEN  has 
made  the  following  determinations. 
First,  there  is  a  powerful  law 
enforcement  interest,  particidarly  in 
light  of  the  tragic  events  of  9/11,  in 
ensuring  that  a  financial  institution  can 
identify  funds  transfers  conducted  by  a 
terrorist  suspect  listed  in  a  subpoena  or 
other  authorized  search  request.  The  use 
of  coded  names  and  pseudonyms 
effectively  prevents  an  intermediary  or 
a  receiving  financial  institution  from 
recognizing  if  it  has  records  related  to  a 
government  target.  Second,  to  the  extent 
that  code  names  and  pseudonyms  are 
used  in  transmittal  orders,  such  use 
appears  to  be  limited  to  select  private 
banking  customers  for  confidentiality 
purposes.  Because  the  use  of  coded 
names  and  pseudonjTns  is  so 
infrequent,  there  is  not  a  substantial  cost 
involved  in  changing  GIFs  to  reflect  true 
names.  Lastiy,  FinGEN  understands  that 
mailing  addresses,  rather  than  street 
addresses,  are  widely  used  by  financial 
institutions  in  their  GIFs.  The  banking 
industry  contends  that  changing  GIFs  to 
reflect  street  addresses  would  require 
banks  to  examine  each  address  in  a  GIF. 
and  compare  it  with  other  customer 
information  maintained  by  the  bank,  to 
detennine  whether  the  GIF  address  was 
a  mailing  address  or  street  address.  In 
addition,  a  new  field  would  have  to  be 
created  in  the  GIF  to  acconunodate 
street  address  information,  because 
customers  would  still  want  their 
statements  and  other  information  sent  to 
their  mailing  address.  Finally,  each 
program  that  links  the  GIF  to  each  of  the 
bank's  systems  would  have  to  be  revised 
so  that  the  correct  address  would  be 
used  for  each  application.  According  to 
the  banking  industry,  each  of  these  steps 
would  have  to  be  accomplished  largely 
on  a  manual  basis,  resulting  in 
significant  costs  to  financial 
institutions.  Law  enforcement  has 
acknowledged  that  the  conduct  of  a 
reliable  se«ux:h  is  more  dependent  upon 
the  use  of  true  names  than  it  is  upon  the 
use  of  street  addresses. 

Based  upon  these  findings,  and  after 
weighing  the  competing  interests 
involved,  FinGEN  has  determined  that 
revocation  of  the  GIF  Exception  is 
appropriate.  Regarding  true  name 
information,  whatever  legitimate 
interest  is  served  by  the  use  of  coded 
names  or  pseudonyms  in  shielding  the 
identity  of  a  few  select  clients  is 


overwhelmingly  outweighed  by  the 
potential  harm  residting  frt>m  an 
intermediary  or  receiving  financial 
institution  not  being  able  to  determine 
whether  it  has  records  related  to  a 
government  target.  Weighed  against  the 
small  number  of  clients  for  which  the 
GIF  Exception  is  used,  the  law 
enforcement  interests  predominate. 
FinGEN  wishes  to  clarify  that,  although 
the  Travel  Rule  does  not  permit  the  use 
of  coded  names  or  pseudonyms,  the 
Rule  does  allow  the  use  of  abbreviated 
names,  names  reflecting  different 
accounts  of  a  corporation  (e.g.,  XYZ 
Payroll  Accovmt).  as  well  as  trade  and 
assumed  names  of  businesses  (D/B/A)  or 
the  names  of  unincorporated  divisions 
or  departments  of  businesses. 

FinGEN  has  reached  a  different 
conclusion  regarding  the  requirement  to 
use  a  transmittor's  street  address.  The 
term  "address,"  as  it  is  used  in  31 
U.S.G.  103.33(g),  is  not  defined.  FinGEN 
has  previously  issued  guidance  that  has 
been  interpreted  as  not  allowing  the  use 
of  mailing  addresses,  including  post 
office  boxes,  in  situations  in  which  a 
street  address  is  known  to  the 
transmittor's  financial  institution.  ^ 
Because  the  use  of  the  conditional 
exception  for  mailing  addresses  arises 
fitjm  a  prior  interpretation,  rather  than 
the  explicit  language  of  section 
103.33(g>  itself,  FinGEN  believes  diis 
issue  is  more  appropriately  addressed 
through  a  regulatory  interpretation, 
rather  than  through  a  temporary 
exception. 

FinGEN  beheves  that  tiie  Travel  Rule, 
like  all  Bank  Secrecy  Act  rules,  should 
be  read  with  some  flexibility  so  as  to 
avoid  the  imnecessary  burdening  of 
financial  institutions.  After  weighing 
the  competing  interests  involved  in 
whether  to  require  street  address 
information  FinGEN  has  determined 
that  the  Travel  Rule  should  be  read  to 
allow  the  use  of  mailing  addresses. 
Gonsequently.  for  purposes  of  31  GFR 
103.33(g),  the  term  address  means  either 
the  transmittor's  street  address,  or  the 
transmittor's  address  maintained  in  the 
financial  institution's  automated 
customer  information  file  so  long  as  the 
institution  maintains  the  transmittor's 
address  on  file  and  such  address 
information  is  retrievable  upon  request 
by  law  enforcement.*  Under  no 


the  positions  taken  in  the  October  20  letter 
American  Express  Bank,  Ltd.;  The  Bank  of  Tokyo- 
Mitsubishi.  Ltd.,  New  York  Branch;  and  UBS  AG, 
Stamford  Branch.  In  addition,  the  American 
Banker's  Association  participated  in  the  drafting  of 
the  October  20  letter  and  supports  the  views 
expressed  in  it. 


'  See  Clearing  House  Letter  (citing  FinGEN 
Advisory  Issue  3,  Fimds  Transfers:  Questions  and 
Answers,  June  1996  (Q&A  no.  18). 

*  Consistent  with  the  final  rules  issued  under 
section  326  of  the  USA  Patriot  Act  (Pub.  L.  107- 
56),  an  "address"  for  purposes  of  the  Travel  Rule, 
for  an  individual,  is  a  residential  or  business  stt«et 
address,  or  an  Army  Post  Office  Box  or  a  Fleet  Post 
Office  Box,  or  the  residential  or  business  8ti«et 

Continued 
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circumstances  may  a  financial 
institution  use  its  own  address  or 
another  financial  institution's  address  in 
place  of  the  customer's  address, 
notwithstanding  any  prior  guidance  that 
appeared  to  allow  the  use  of  a  financial 
institution's  address  under  limited 
circiunstances.5  To  avoid  any  confusion 
on  the  issue  of  addresses  in  transmittal 
orders.  FinCEN,  by  this  notice,  hereby 
revokes  Q&A  no.  18  contained  in 
FinCEN  Advisory  Issue  3  (Jime  1996) 
and  Q&A  no.l6  contained  in  FinCEN 
Advisory  Issue  7  (January  1997). 
FinCEN  anticipates  issuing  a  new  set  of 
frequently  asked  questions  and  answers 
regarding  the  application  of  the  funds 
transfer  rules  very  shortly.  Nothing  in 
this  notice  affects  the  obligation  of  a 
financial  institution  to  comply  with  any 
other  requirement  imposed  under  the 
Bank  Secrecy  Act,  including  a  customer 
identification  program  requirement 
imposed  imder  Section  326  of  the  USA 
Patriot  Act. 

Finally,  to  give  financial  institutions 
the  opportunity  to  take  those  steps 
necessary  to  comply  fully  with  the 
Travel  Rule,  this  Notice  extends  the 
conditional  exception  through  July  1, 
2004. 

IV.  FinCEN  Issuance 

By  virtue  of  the  authority  contained  in 
31  CFR  103.55(a)  and  (b),  which  has 
been  delegated  to  the  Director  of 
FinCEN,  the  effective  period  of  the  CIF 
Exception,  as  such  Exception  is  set  forth 
(as  part  of  FinCEN  Issuance  98-1,  63  FR 
3640  (January  6, 1998))  imder  the 
heading  "Grant  of  Exceptions"  (63  FR 
3641)  is  extended  so  that  CIF  Exception 
will  expire  on  July  1,  2004,  for 
transmittals  of  funds  initiated  after  that 
date. 


Dated:  November  21,  2003. 
William  F.  Baity, 

Actinff  Lmvctor,  Financial  Crimes 

Enforcement  Network. 

[FR  Doc.  03-29617  Filed  11-26-03;  8:45  am] 
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address  of  next  of  kin  or  another  contact'individual 
for  individuals  who  do  not  have  a  residential  or 
business  address.  For  a  person  other  than  an 
individual  (such  as  a  corporation,  partnership,  or 
trust),  "address"  is  a  principal  place  of  business, 
local  oEGce,  or  other  physical  location.  See  68  FR 
25090  (May  9,  2003)  (Final  Rules  for  Customer 
Identification  Programs)  issued  jointly  with  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Office  of  the  Comptroller  of  the  Currency,  Office  of 
Thrift  Supervision,  Federal  Deposit  Insurance 
Corporation,  National  Credit  Union  Administration, 
Commodity  Futures  Trading  Commission,  and 
Securities  and  Exchange  Commission.  Note, 
however,  that  while  the  Section  326  rules  apply 
only  to  new  customers  opening  eccounts  on  or  after 
October  1,  2003,  and  exempt  wire  transfers  from  the 
definition  of  "account"  for  banks,  the  Travel  Rule 
applies  to  all  transmittals  of  funds  of  $3,000  or 
more,  whether  or  not  the  transmittor  is  a  customer 
for  purposes  of  the  Section  326  rules. 

'  See  FinCEN  Advisory  Issue  7.  Funds  "Travel" 
Regulations:  Questions  &  Answers,  January  1997 
(QkA  no.  16)  (stating  that  a  financial  institution 
must  not  use  its  own  address  "except  where  it  is 
the  actual  address  of  record  of  the  person"). 
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Centers  for  Medicare  and  Medicaid 
Services 

42  CFR  Parts  403, 489  and  498 

[CMS-ia)9-F] 
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Medical^  and  Medicaid  Programs; 
Religiods  Nonmedical  Health  Care 
Institutions  and  Advance  Directives 

AGENCY^  Centers  for  Medicare  and 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Final  rule. 

SUMMARlr:  This  final  rule  implements 
requirements  under  the  Balanced 
Budget  Act  of  1997,  which  set  forth 
requirements  for  the  new  Religious 
Nonmedical  Health  Care  Institution 
program  and  advance  directives.  This 
rule  finalizes  the  Medicare  requirements 
for  coverage  and  payment  of  services 
fumishdd  by  religious  nonmedical 
heedth  care  institutions,  the  conditions 
of  partic  ipation  that  these  institutions 
must  m(  let  before  they  can  participate  in 
Medical  e,  and  the  methodology  we  will 
use  to  p  ly  these  institutions  and 
monitor  expenditures  for  services  they 
furnish.  This  rule  also  finalizes  the  rules 
govemii  ig  States'  optional  coverage  of 
religion  >  nonmedical  health  care 
instituti  an  services  under  the  Medicaid 
prograni.  Additionally,  this  final  rule 
addresses  comments  we  received  on  the 
November  30, 1999,  interim  final  rule 
and  als(  makes  minor  changes  to  clarify 
our  pol^y.  Lastly,  this  rule  incorporates 
a  minor  change  to  the  requirements  for 
advance  directives. 

DATES:  I  Effective  date:  These  regulations 
are  effe<  live  December  29,  2003. 

FOR  FUR  FHER  INFORMATION  CONTACT: 

Jean-Mi  rie  Moore,  (410)  786-3508  (for 
gener  d  information,  Medicare 
cover  ige,  and  payment  issues); 
Nancy  1  ircher,  (410)  786-0596  (for 
Medii  :are  conditions  of  participation 
issuei );  and  Linda  Tavener,  (410) 
786-i  838  (for  Medicaid  issues). 
SUPPLEI  lENTARY  INFORMATION: 

Copit  s:  This  Federal  Register 
docum^t  is  available  from  the  Federal 
RegisteJ  online  database  through  GPO 
access,  i  service  of  the  U.S.  Government 


Printing  Office.  The  Web  site  address  is 

http://www.access.gpo.gov/nam/ 

index.html. 

I.  Backgronnd 

Section  4454  of  the  Balanced  Budget 
Act  of  1997  (BBA  '97),  (Pub.  L.  105-33, 
enacted  August  5,^1997)  provides  for 
removal  of  all  statutory  and  regulatory 
references  to  Christian  Science 
sanatoria,  and  for  coverage  and  payment 
of  inpatient  hospital  services  and  post- 
hospital  extended  care  services 
furnished  in  qualified  religious 
nonmedical  health  care  institutions 
(RNHCIs)  under  Medicare  and  as  a  State 
Plan  option  under  Medicaid.  (We  will 
refer  to  these  services  as  "RNHCI 
services.")  The  new  amendments  make 
it  possible  for  institutions  other  than 
Christian  Science  facilities  to  qualify  as 
RNHCIs  and  to  participate  In  Medicare 
and  Medicaid. 

On  November  30, 1999,  we  published 
an  interim  final  rule  in  the  Federal 
Register  (67  FR  67028)  to  implement  the 
BBA  '97  amendments  that  set  forth  the 
requirements  for  coverage  and  payment 
for  services  furnished  by  RNHCIs,  and 
modified  the  rules  regarding  advance 
directives. 

Specifically,  the  interim  final  rule 
presented  the  methodologies  under 
which  we  will  pay  RNHCIs,  monitor  the 
Medicare  expenditure  level  for  RNHQ 
secular  services  for  any  given  federal 
fiscal  year  (FFY),  and  implement  a 
statutory  "sunset"  of  the  RNHQ  benefit. 
In  addition,  the  rule  set  forth  the 
conditions  of  participation  that  an 
RNHCI  must  fiUly  meet  to  participate  in 
the  Medicare  program  and  revised 
Medicaid  regulations  to  reflect  statutory 
changes  and  made  necessary 
nomenclature  and  conforming  changes. 
Finally,  the  rule  revised  the  regulations 
pertaining  to  advance  directives  for  all 
providers. 

n.  Provisions  of  the  Interim  Final  Rule 

Below  we  provide  a  brief  summary  of 
the  provisions  we  implemented  in  the 
November  30, 1999,  interim  final  rule  to 
comply  with  requirements  set  forth  by 
section  4454  of  BBA  '97. 

A.  RNHQ  Medicare  Benefits,  Conditions 
of  Participation,  and  Payment 

1.  Basis  and  Purpose  (§403.700) 

This  subpart  implemented  sections 
1821;  1861(e),  (y)  and  (ss);  1869;  and 
1878  of  the  Social  Seciuity  Act  (the  Act) 
regarding  Medicare  pa3rment  for 
inpatient  hospital  or  post-hospital 
extended  care  services  furnished  to 
eligible  beneficiaries  in  RNHCIs. 
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2.  Defiiiitions  and  Terms  (§403.702) 

Under  this  section,  we  included 
definitions  for  terms  or  acronyms  used 
in  the  rule.  Those  terms  that  were 
defined  elsewhere  within  the  text  of  the 
rule  were  not  included  under  this 
section. 

3.  Conditions  for  Coverage  (§  403. 720) 

Under  this  section,  we  specified  the 
10  qualifying  provisions  as  contained  in 
section  1861(ss)(l)  of  the  Act  that  a 
Medicare  or  Medicaid  provider  must 
satisfy  to  meet  the  definition  of  an 
RNHCI.  While  the  requirements 
contained  in  sections  1861(ss)(l)(B) 
(lawful  operation),  (G)  (ownership  by  or 
in  a  provider  of  medical  services),  and 
(H)  (utilization  review)  of  the  Act  were 
explicitly  addressed  in  the  Medicare 
Conditions  of  Participation  before 
passage  of  the  BBA  '97,  it  is  essential 
that  a  facility  meet  all  10  elements  to 
qualify  as  an  RNHCI  for  both  the 
Medicare  and  Medicaid  programs. 

In  addition  to  meeting  the  definition 
of  an  RNHCI,  the  facility  must  also  meet 
conditions  of  coverage  for  RNHCI 
services  as  established  under  section 
^  1821  of  the  Act.  Specifically,  section 
""  1821(a)  of  the  Act  requires  that  as  a 
condition  for  Part  A  Medicare  coverage, 
the  beneficiary  must  have  a  condition 
that  would  qualify  under  Medicare  Part 
A  for  inpatient  hospital  services  or 
extended  care  services  furnished  in  a 
hospital  or  skilled  nursing  facility  that 
is  not  an  RNHCI.  The  beneficiary  must 
also  have  a  valid  election  in  effect  to 
receive  RNHCI  services. 

The  RNHCI  may  not  accept  a  patient 
as  a  Medicare  or  Medicaid  beneficiary 
after  the  sunset  provision  (§403.756)  is 
implemented,  unless  the  patient  has  an 
election  in  effect  before  January  1  of  the 
year  in  which  the  sunset  provision  is 
implemented.  A  claim  filed  for  payment 
for  services  furnished  to  a  patient  with 
no  valid  election  in  effect  before  January 
1  of  the  year  the  sunset  provision  is 
implemented  would  be  denied.  We 
explain  the  circumstances  in  which  the 
sunset  provision  woiUd  be  triggered  at 
§403.750  of  the  regulations. 

4.  Valid  Election  Requirements 
(§403.724) 

Under  this  section,  we  implemented 
section  1821(b)  of  the  Act  to  address  the 
issues  involved  in  beneficiary  election 
of  RNHCI  services.  We  specified  the 
general  requirements  relating  to  the 
election  and  the  election  process  as  well 
as  the  written  statements  that  must  be 
included  in  the  election  form.  In 
addition,  we  described  the 
circumstances  under  which  the  election 
would  be  revoked.  Finally,  we 


discussed  the  limitations  that  apply  to 
subsequent  elections. 

5.  Conditions  of  Participation 

Under  section  1861(ss)(l)(J)  of  the 
Act,  we  may  accept  an  RNHCI  as  a 
participating  Medicare  provider  only  if, 
in  addition  to  meeting  the  specific 
requirements  of  that  section,  it  meets 
other  requirements  we  find  necessary  in 
the  interest  of  patient  health  and  safefy. 
With  the  broad  authority  the  Act  gave  us 
to  impose  these  requirements,  we  set 
forth  those  conditions  we  found  to  be 
appropriate  and  necessary  in  the 
religious  nonmedical  setting  that  an 
RNHCI  must  meet  to  participate  in  the 
Medicare  program.  We  set  forth 
conditions  of  participation  regarding 
patient  rights  (§403.730);  quality 
assessment  and  performance 
improvement  (§403.732);  food  services 
(§  403.734);  discharge  planning 
(§403.736);  administration  (§403.738); 
staffing  (§403.740);  physical 
environment  (§  403.742);  life  safefy  from 
fire  (§403.744);  and  utilization  review 
(UR)  (§403.746). 

Life  Safety  from  Fire.  In  the  interim 
final  rule  we  required  that  an  RivfHCI 
comply  with  the  1997  edition  of  the 
National  Fire  Protection  Association 
(NFPA)  Ufe  Safefy  Code  that  we 
incorporated  by  reference.  We  discuss 
the  update  to  the  Life  Safefy  Code  later 
in  this  rule. 

Utilization  Review.  This  was  the  only 
condition  of  participation  specifically 
required  by  statute.  Section 
1861(ss)(l)(H)  of  the  Act  requires  that  an 
RNHCI  have  in  effect  a  UR  plan  that 
includes  the  establishment  of  a  UR 
committee  to  carry  out  the  functions  of 
the  program. 

6.  Estimate  of  Expenditm«s  and 
Adjustments  (§403.750) 

Section  1821(c)(1)  of  the  Act  requires 
us  to  estimate  the  level  of  Medicare 
expenditures  for  RNHCI  benefits  before 
the  begiiming  of  each  Federal  fiscal  year 
(FFY)  and  requires  us  to  monitor  the 
expenditure  level  for  RNHCI  services 
provided  in  each  FFY.  The  estimation  of 
expenditure  levels  is  necessary  to 
determine  if  adjustments  are  required  to 
limit  payments  to  RNHCIs  in  the 
following  FFY.  In  addition,  the  estimate 
is  used  to  determine  if  the  sunset 
provision  is  implemented. 

As  required  by  section  1861(e)  of  the 
Act,  we  will  issue  an  annual  Report  to 
Congress,  reviewed  by  the  Office  of 
Management  and  Budget,  as  the  vehicle 
for  reporting  the  potential  need  to  make 
adjustments  in  payments  and  proposed 
mechanisms  to  be  employed  in  order  to 
stay  within  the  established  expenditure 
"trigger  level"  which  is  defined  in 


section  1821(c)(2)(C)  of  the  Act  as  the 
"unadjusted  trigger  level"  for  an  FFY, 
adjusted  using  the  consumer  price  index 
to  the  last  12  months  ending  July  of  the 
prior  FFY,  and  increased  or  decreased 
by  the  carry  forward  from  the  previous 
FFY.  In  the  interim  final  rule,  we 
provided  descriptions  and  examples  of 
the  trigger  level  calculation,  the  carry 
forward  calculation,  estimated 
expenditiu^s,  and  adjustments  in 
payments  to  help  explain  the  statutory 
provision  (64  FR  67036). 

Section  1821(c)(2)(A)  of  the  Act 
provides  for  a  proportional  reduction  in 
payments  for  covered  RNHCI  services 
when  the  level  of  estimated 
expenditures  exceeds  the  trigger  level 
for  any  FFY.  In  addition  to  a 
proportional  reduction  in  payments, 
section  1821(c)(2)(B)  of  the  Act 
authorizes  us  to  impose  other 
conditions  or  limitations  to  keep 
Medicare  expenditure  levels  below  the 
trigger  level.  The  statute  provides  us 
with  authority  to  decide  which  type  of 
adjustment  to  apply  but  is  silent  about 
when  to  apply  a  proportional 
adjustment  or  when  to  apply  alternative 
adjustments.  Therefore,  we  haVe 
extremely  broad  authority  to  decide 
what  type  of  adjustments  to  impose. 

The  regulations  at  §  403.750 
implement  the  statute  and  provide  for 
imposing  either  a  proportional 
adjustment  to  payments  or  alternative 
adjustments,  depending  on  the 
magnitude  of  the  adjustment  required  to ' 
keep  the  level  of  estimated  expenditures 
from  exceeding  the  trigger  level.  To 
account  for  any  error  in  the  estimation 
of  expenditine  levels,  the  trigger  level 
for  the  next  FFY  is  adjusted  by  the 
"carry  forward."  If  expenditures  were  to 
exceed  the  trigger  level,  the  trigger  level 
for  the  subsequent  year  must  be 
decreased,  resulting  in  more  drastic 
pasrment  adjustments  in  future  years. 
We  will  do  this  in  an  attempt  to  prevent 
expenditures  from  exceeding  the  trigger 
level  for  3  consecutive  years  and  thus 
avoid  having  to  implement  the  sunset 
provision. 

7.  Pajnment  Provisions  (§  403.752) 

Payment  to  RNHas.  Sections  1861(e) 
and  (y)(l)  of  the  Act  grant  us  broad 
authority  to  construct  a  payment 
methodology  for  RNHCIs.  We  specified 
that  we  would  continue  to  pay  RNHCIs 
imder  the  same  reasonable  cost 
methodology  we  used  for  Christian 
Science  sanatoria.  We  pay  RNHQs  the 
reasonable  cost  of  furnishing  covered 
services  to  Medicare  beneficiaries 
subject  to  the  rate  of  increase  limits  in    • 
accordance  with  the  provisions  in  42 
CFR  413.40,  which  implement  section 
101  of  the  Tax  Equity  and  Fiscal 
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Responsibility  Act  of  1982  (TEFRA) 
(Pub.  L.  97-248). 

We  added  that  we  intended  to 
continue  paying  all  RNHCIs  imder  a 
reasonable  cost,  subject  to  the  rate  of 
increase  limit  methodology,  imtil  we 
identify  an  appropriate  prospective 
payment  methodology  to  meet  the 
special  requiiements  for  this  provider 
group.  In  the  interim  final  rule,  we 
removed  and  reserved  §  412.90(c)  and 
§412.98  for  the  RNHQ  prospective 
payment. 

Administrative  and  Judicial  Review. 
Under  section  1821(c)(2)(D)  of  the  Act, 
there  is  no  administrative  or  judicial 
review  of  our  estimates  of  the  level  of 
expenditures  for  RNHCI  services  or  the 
application  of  the  adjustment  in 
payments  for  those  services:  We 
incorporated  this  provision  into  our 
regidations. 

Beneficiary  Liability.  Under  the  new 
regulations,  RNHCIs  are  subject  to 
Medicare  rules  for  deductibles  and 
coinsurance.  Under  normal  Medicare 
rules,  a  provider  of  services  may  only 
bill  a  beneficiary  deductible  and 
coinsurance  amounts.  However,  section 
1821(c)(2)(E)  of  the  Act  authorizes 
RNHCIs  to  bill  individuals  an  amount 
equal  to  the  reduction  in  payments 
applied  undel'  sections  1821(c)(2)(A)  or 
(B)  of  the  Act  We  implemented  this 
provision  specifying  that  when 
payments  are  reduced  to  prevent 
estimated  expenditiires  from  exceeding 
the  trigger  level,  the  RNHCI  may  bill  the 
beneficiary  the  amount  of  the  Medicare 
reduction  attributable  to  his  or  her 
covered  services.  In  addition,  we-set 
forth  the  requirements  an  RNHCI  must 
follow  regarding  notifying  a  beneficiary 
of  any  current  or  proposed  Medicare 
adjustments. 

8.  Monitoring  Expenditure  Level 
(§403.754) 

Under  this  section,  we  implemented 
section  1821(c)(3)(A)  of  the  Act  that 
requires  us  to  monitor  the  expenditine 
level  of  RNHCIs  beginning  with  FFY 
1999  which  Allows  us  to  calculate  the 
carry  forward. 

9.  Sunset  Provision  (§  403.756) 

Section  1821(d)  of  the  Act  contains 
the  RNHCI  sunset  provision.  This 
provision,  when  activated,  will  prevent 
beneficiaries  from  making  elections  to 
receive  Medicare  payment  for  religious 
nomnedical  health  care  services  after  a 
certain  date.  The  sunset  provision  will 
.  be  activated  when  the  level  of  estimated 
expenditines  exceeds  the  trigger  level 
for  three  consecutive  FFYs. 

In  accordance  Mrith  this  statutory 
provision,  we  specified  in  our 
regulations  under  this  section  that 


beginning  FFY  2002,  if  the  level  of 
estimat^  expenditures  for  all  RNHCIs 
exceeds  the  trigger  level  for  3 
consecutive  FFYs,  we  would  not  accept 
any  Meoicare  claims  for  payment  for 
any  elec  tion  executed  on  or  after 
January  1  of  the  following  calendar  year. 
We  also  specified  in  the  interim  final 
rule  thai  we  would  publish  a  notice  in 
the  Fedi  ral  Register  at  least  60  days 
before  tl^e  effective  date  of  the  simset 
provisiob  to  alert  the  public  that  no 
election^  will  be  accepted  for  services  in 
an  RNHCI. 

B.  Medii  raid  Provisions  (§  440.170) 

Servi<  es  in  RNHCIs  are  optional 
Medicai  d  services  that  a  State  may  elect 
to  inclu  le  in  its  title  XIX  State  plan  in 
accorda  ice  with  section  1905(a)(27)  of 
the  Act.  This  section  permits  the 
inclusio  a  of  any  other  medical  care  and 
any  oth(  t  type  of  remedial  care 
recogni;  ed  under  State  law,  specified  by 
CMS.  F<  deral  financial  participation  is 
only  avj  ilable  to  a  State  for  these 
services  if  they  are  included  in  the  State 
Plan. 

Secti(  n  4454(b)  of  the  BBA  '97 
provide  i  for  coverage  of  a  religious 
nonmecficEil  health  care  institution  as 
defined  in  section  1861(ss)(l)  of  the  Act. 
Specific  ownership  and  affiliation 
requirei  lents  related  to  RNHCIs  are 
describe  d  in  section  1861(ss)(4)  of  the 
Act.  We  therefore  revised  §  440.170(c), 
"Servici  ss  in  Christian  Science 
sanitori  uns,"  to  accommodate  the  new 
RNHCI  program.  Additionally,  an 
RNHCI  as  defined  in  section  1861(ss)(l) 
of  the  A  ct  furnishes  exclusively 
inpatiei  t  services.  Consequently,  we 
revised  §  440.170(b),  "Services  of 
Christia  a  Science  nurses,"  since  it  dealt 
with  Ch  ristian  Science  and  care  in  the 
home  s«  tting.  We  revised  language  at 
§  440.1;  0(b),  to  define  an  RNHQ  for 
Medica  d  coverage  purposes  as  one  that 
meets  tie  requirements  of  section 
1861(ss  (1)  of  the  Act,  and  §440. 170(c), 
to  desa  ibe  the  specific  ownership  and 
affiliatii  m  requirements  applicable  to 
Medica  d  RNHCIs.  In  addition,  we 
specific  d  in  the  interim  final  rule  that 
RNHCIs  are  required  to  meet  the 
Medica]  •e  conditions  of  participation 
described  in  part  403  of  this  rule  in 
order  tq  be  eligible  to  receive  payment 
under  N  [edicaid,  rather  than  developing 
separati  1  Medicaid  requirements. 

C.  Part  188  Survey,  Certification,  and 
Enforce  ment  Procedures 

Sectii  m  1861(ss)(2)  of  the  Act 
providos  that  we  may  accept  the 
accredii  ation  of  an  approved  group  that 
RNHCIi  meet  or  exceed  some  or  all  of 
the  app  icable  Medicare  requirements. 
Therefo  re,  in  the  interim  final  rule,  we 


amended  the  regulations  at  §  488.2  to  . 
add  section  1861(ss)(2)  of  the  Act  as  the 
statutory  basis  for  accreditation  of 
RNHCIs  and  §  488.6  to  add  the  RNHQs 
to  the  list  of  providers  in  this  section. 

D.  Part  489.  Subpart  I— Advance 
Directives 

Section  4641  of  the  BBA  '97  required 
that  (for  all  providers  entering  into  a 
provider  agreement  with  CMS)  an 
individual's  advance  directive  be  placed 
in  a  "prominent  part"  of  his  or  her 
medical  record.  As  this  was  such  a 
minor  change  to  ova  requirements  at 
section  489,  we  requested  that  this 
change  be  appended  to  the  RNHCI 
regulation,  diereby  avoiding  a  separafb 
rulemaking  process.  Therefore,  in  the 
November  30, 1999  final  rule,  we  added 
"prominent  part"  to  §  489.102(a)(2)  to 
reflect  this  requirement.  That  is, 
providers  are  required  to  document  an 
advance -directive  in  a  prominent  part  of 
the  individual's  current  medical  record. 

m.  Analysis  of  and  Responses  to 
Comments 

We  received  a  total  of  three  items  of 
correspondence  on  the  interim  final  rule 
with  comment  published  on  November 
30, 1999.  The  comment  response  on  the 
interim  final  rule  was  very  limited,  and  ~ 
there  were  no  similarities  in  issues 
raised  by  the  commenters.  We  received 
comments  from  a  fire  safety  association; 
a  pediatric  medical  association;  and  a 
national  religious  organization  that  is 
oriented  to  healing  by  prayer.  Each 
commenter  approached  the  final  rule  in 
a  manner  that  reflected  the  views  of  his 
or  her  particular  organization.  The 
major  issues  that  commenters  raised 
included  the  following: 

•  A  prohibition  on  the  admission  of 
children  to  an  RNHQ. 

•  Incorporation  of  a  specific  version 
of  the  fire  safety  code  in  the  rule. 

•  Modification  of  the  requirements  to 
correspond  to  the  beliefs  of  a  specific 
religious  group. 

•  Modification  of  the  requirements 
related  to  the  election  process  and  the 
related  coverage  of  services. 

•  Modification  of  the  prohibition  on 
the  use  of  restraints. 

We  are  not  making  any  changes  in  the 
regulation  as  a  result  of  the  three 
comments  we  received,  although  we 
note  that  one  change,  regarding  the  Life 
Safety  Code,  was  made  in  a  separate 
rule  on  January  10,  2003,  with  an 
effective  date  of  March  11,  2003  (68  FR 
1374).  We  simunarized  the  issues  raised 
by  each  commenter  and  have  provided 
our  responses  below. 
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A.  Pediatric  Medical  Association 
Sections  403.702,  403.730,  and  440.170 

Comment:  One  conunenter  suggested 
amending  the  conditions  of 
participation  explicitly  to  prohibit 
RNHCIs  from  providing  care  to  any 
child,  regardless  of  whether  the 
individual  is  seeking  payment  undec 
Medicare  or  Medicaid  for  that  care.  The 
comment  is  based  on  the  statutory 
language  that  authorizes  the  Secretary  to 
establish  standards  to  ensiue  the  health 
and  safety  of  patients  choosing  to 
receive  care  in  RNHQs.  The  commenter 
believes  that  it  is  impossible  to  ensure 
the  health  and  safety  of  children  who 
are  patients  in  an  RNHCI  because  the 
patient  is  isolated  from  persons 
competent  or  willing  to  assess  the  need 
and  appropriately  secure  medical  care 
when  the  care  is  necessary  to  preserve 
the  child's  life  or  health.  The 
commenter  added  that  the  Secretary  has 
the  authority  to  prohibit  RNHCIs  from 
providing  services  to  children  and 
should  do  so. 

Response:  We  do  not  have  the 
authority  to  exclude  any  patients, 
including  children,  from  admission  to 
an  RNHCI.  Nevertheless,  oiu  data 
indicate  that  no  children  have  sought 
RNHCI  services  as  program  beneficiaries 
thus  far.  The  reason  for  this  situation  is 
that,  in  at  least  some  instances,  children 
must  imdergo  some  type  of  medical 
examination  before  they  can  obtain 
benefits  under  Medicare  and  Medicaid. 
For  example,  a  child  can  only  receive 
Medicare  benefits  if  he  or  she  has 
undergone  a  medical  physical 
examination  and  as  a  residt  was 
determined  to  meet  Social  Security 
criteria  for  disability.  Such  an 
examination  is  inconsistent  with 
opposition  to  receipt  of  traditional 
medical  care.  For  these  reasons,  we 
believe  few  if  any  children  will  be 
admitted  to  RNHCIs  as  Medicare  or 
Medicaid  beneficiaries.  Therefore,  we 
will  not  revise  the  conditions  of 
participation  as  the  commenter 
suggested. 

B.  Religious  Nonmedical  Organization 
Definitions  and  Terms — §403.702 

Comment:  The  commenter  requested 
that  the  definition  for  "religious 
nonmedical  care  or  religious  method  of 
healing"  be  removed  or  revised  as 
follows: 

Religious  nonmedical  care  or  religious 
method  of  healing"  means  health  care 
furnished  in  accordance  with  a  religious 
belief  or  doctrine  with  which  the  acceptance 
of  conventional  or  unconventional  medical 
care  by  a  beneficiary  would  be  inconsistent. 


The  commenter  argued  that  our  current 
definition,  "health  care  furnished  under 
established  religious  tenets  that 
prohibited  conventional  or 
imconventional  medical  care  for  the 
treatment  of  a  beneficiary,  and  the  sole 
reliance  on  these  religious  tenets,"  if 
interpreted  literally,  could  actually 
prohibit  religious  nonmedical  musing 
facilities  fitjm  qualifying  as  RNHCIs  that 
the  Congress  clearly  intended  to  be 
qualified. 

The  commenter  indicated  that  their 
method  of  healing  did  not  include  the 
use  of  conventional  or  unconventional 
care  and  that  the  teachings  of  this 
Church  did  not  expressly  "prohibit"  the 
choice  of  medical  treatment.  The 
commenter  stated  that  the  choice  of 
treatment  rested  with  the  individual, 
but  an  individual  would  not  be 
practicing  his  or  her  religion  while 
receiving  medical  care.  The  conunenter 
further  stated  that  this  is  why  practicing 
members  of  the  group,  reljring  entirely 
on  spiritual  means  for  healing,  required 
accommodation  in  order  to  participate 
in  Medicare.  The  commenter  indicated 
that  many  members  of  their  group 
engaged  in  a  niunber  of  practices  that 
involved  neither  the  acceptance  of 
medical  treatment  nor  reliance  on 
religious  "tenets"  but  were  undertaken 
in  the  interest  of  practicing  good  care  of 
their  "health."  The  commenter  sought 
more  flexibility  for  a  beneficiary  to 
select  some  forms  of  health  care  that  are 
nonintrusive  such  as  visiting  dentists 
for  oral  hygiene;  visiting  an  optometrist 
or  wearing  eyeglasses;  or  being  fitted  for 
or  wearing  a  mechanical  hearing  aid. 

Additionally,  the  commenter 
expressed  that  the  definition  of 
"religious  nonmedical  care  or  religious 
method  of  healing"  was  neither  required 
by  nor  consistent  with  the  Act,  and  that 
Constitutional  issues  have  been  raised 
regarding  the  use  of  the  term 
"established  religious  tenets." 

Response:  Both  the  statute  and  the 
related  legislative  history  demonstrate  a 
clear  congressional  intent  to  establish 
this  benefit  for  those  who  for  religious 
reasons  are  conscientiously  opposed  to 
acceptance  of  medical  care  and  to 
provide  parameters  for  nonexcepted 
medical  treatment.  Since  both  the  law 
and  the  congressional  deliberations  are 
clear  on  the  issue,  the  rule  must  follow 
the  statutory  intent  and  provide  a 
homework  for  all  religious  groups  that 
may  use  the  benefit.  The  rule  must  be 
applicable  to  all  in  the  intended  benefit 
group,  not  to  just  a  sector  of  the 
potential  beneficiaries.  With  regard  to  a 
beneficiary's  choice  or  need  to  receive 
such  services  as  oral  hygiene  visits, 
optometry  visits  or  eyeglasses,  or  testing 
and  fitting  for  hearing  aids,  it  should  be 


noted  that  Medicare  does  not  cover 
these  services  and  that  they  are  the 
financial  responsibility  of  the 
individual. 

The  use  of  the  term  "religious  tenet" 
is  considered  appropriate  to  cover  the 
basic  beliefs  of  any  religious  group  that 
is  seeking  participation  in  the  RNHQ 
program.  While  the  use  of  the  term  is 
not  prescribed  by  the  statute,  the 
development  of  regulations  does 
provide  the  opportunity  to  use  other 
language  and  the  term  "religious  tenets" 
is  consistent  with  the  Act.  Federal 
courts  have  repeatedly  upheld  the 
constitutionality  of  these  provisions. 
See,  for  example,  Kong  v.  Min  De  Paiie, 
No.  C  00-^285  CRB,  2001  WL  1464549 
(N.D.Cal.  Nov.  13,  2001)  (upholdii^ 
constitutionality  of  section  4454  of  the 
BBA);  see  also  Children's  Healthcare  is 
a  Legal  Duty,  Inc.  v.  Min  De  Parle.  212 
F.3d  1084  (8th  Cir.  2000),  cert,  den.,  532 
U.S.  957.  121  S.Ct.  1483  (2001)  (same). 
We  are  making  no  changes  to  the  terms 
"religious  nonmedical  care"  or 
"religious  method  of  healing." 

Comment:  The  conunenter  suggested 
that  we  provide  a  more  flexible 
definition  of  "religious  nonmedical 
nursing  personnel"  to  provide  tlie 
RNHCI  more  latitude  in  hiring  outside 
their  religious  denomination,  if  they  so 
choose.  The  commenter  indicates  that 
constitutional  issues  may  be  raised  by 
the  requirement  that  nursing  personnel 
"be  grounded  in  the  religious  beliefs  of 
the  RNHQ."  The  commenter  stated  that 
the  Act  only  requires  personnel  to  be 
"experienced  in  caring  for  the  physical 
needs  of  these  patients." 

Additionally  the  commenter  would 
appreciate  it  if  the  regidations  could 
clearly  state  that  nursing  personnel  who 
are  less  experienced,  such  as  trainees, 
may  provide  service  to  patients  tmder 
the  supervision  of  those  who  are 
"formally  recognized  as  competent  in 
the  administration  of  care  within  their  - 
religious  nonmedical  health  care 
group."  The  commenter  assumed  that 
the  regulations  did  not  prohibit  RNHCIs 
from  allowing  trainees  to  provide 
service  to  patients  when  supervised  by 
experienced  personnel  but  requested 
that  we  provide  clarification  in  the 
regulation. 

Response:  Medical  model  health  care 
settings  use  registered  muses  or 
licensed  practical  muses  that  have 
participated  in  educational  programs 
and  following  graduation  take 
standardized  tests  for  licenstue.  The 
statute  requires  that  for  payment 
purposes  a  beneficiary  would  require 
bospital  or  skilled  musing  facility  care 
in  order  to  qualify  for  admission  to  an 
RNHCI.  hi  turn,  by  stahite  the  RNHQ 
may  provide  only  nonmedical  nursing 
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items  and  services  to  patients,  which  is 
contrary  to  conventional  nursing 
practice.  Currently  the  only 
standardization  for  RNHCI  nurse 
credentials  exists  for  those  individuals 
prepared  in  religious  group  nurse 
training  programs  and  involved  in  the  - 
practice  of  that  religion. 

The  phrase  "groujided  in  the  religious 
beliefs"  of  an  RNHQ  is  not  intended  to 
mean  that  religious  nonmedical  nursing 
personnel  must  "accept  or  practice"  a 
particular  religious  belief.  The  phrase 
"grounded  in  the  religious  beliefs" 
means  that  nonmedical  nursing 
personnel  must  be  appropriately 
familiar  with  the  culture  and  religious 
beliefs  of  the  RNHQ  to  care  for  the 
physical  needs  of  patients. 

For  purposes  of  writing  the  rule,  it 
was  necessary  to  choose  those 
requirements  that  would  provide  a  level 
of  standardization  for  providing 
nonmedical  nursing  care  to 
beneficiaries.  We  are  retaining  the 
definition  of  religious  nonmedic^ 
nursing  personnel  as  set  forth  in  the 
interim  final  rule. 

Similar  to  other  provider  types,  the 
issue  of  nurse  trainees  was  not 
addressed  in  the  rule.  The  per-diem  rate 
includes  payment  for  RNHCI  nurses 
responsible  for  the  care  of  beneficiaries, 
and  they  may  also  supervise  those 
aspects  of  care  provided  by  trainees. 
While  trainees  can  provide  care  under 
the  supervision  of  an  RNHCI  nurse,  any 
cost  or  payment  attributed  to  the  trainee- 
is  not  to  be  considered  a  component  of 
the  Medicare  or  Medicaid  per  diem  rate. 

Comment:  The  commenter  suggested 
that  we  expand  the  term  "legal 
representative"  that  is  included  in  the 
definition  of  "election"  to  include 
someone  acting  under  a  valid  health 
care  durable  power  of  attorney  or  an 
equivalent  instrument. 

Response:  The  term  "legal 
representative"  as  used  in  the  definition 
of  "election"  is  considered  appropriate 
to  safeguard  the  interest  of  the 
beneficiary,  and  we  are  not  making  any 
revisions.  The  designation  of  a  legal 
representative  is  a  serious  responsibility 
that  should  follow  accepted  legal 
protocols  and  therefore  does  not  require 
further  definition  in  the  rule.  In  this 
matter,  we  generally  defer  to  the  States 
in  deciding  who  qualifies  as  a  "legal 
representative"  since  State  law  governs 
these  questions. 

Elections  and  Revocations  §403.724 

Comment:  The  commenter  suggested 
that  for  practical  purposes  an  election 
be  considered  valid  without 
notarization  under  certain 
circvunstances.  The  commenter 
requested  a  grace  period  to  cover  those 


periods  JArhen  the  business  office  is  not 
open,  su  ch  as  evenings,  nights, 
weeken(  s,  and  holidays. 

Respc  nse:  Since  we  consider 
obtainic  ;  notary  authority  for 
individi  al  staff  members  to  be  a 
relatives  straightforward  process,  there 
can  be  several  notaries  in  a  facility  to 
meet  beneficiary  needs  when  the 
business  office  is  not  open. 
Additioiially,  the  RNHCI  can  establish 
relationships  with  notaries  within  the 
community  to  provide  assistance  in 
emergei  cy  situations.  Therefore,  we  are 
retainin  5  the  election  policy  as 
establish  led  in  the  interim  final  rule. 

Conu  tent:  The  commenter  suggested 
that  cari  >  be  covered  without  an  election 
under  o  trtain  limited  circumstances. 
The  con  imenter  requested  a  grace  period 
of  at  lea  >t  72  hours  to  provide  care  for 
a  patien  t  in  distress,  or  to  locate  a  legal 
represei  itative  or  have  one  appointed  in 
the  case  of  admitting  an  unresponsive  or 
incomp  stent  Medicare  beneficiary, 
before  f  illy  executing  the  election  for 
RNHCI  :are. 

Respt  nse:  We  do  not  believe  we  have 
the  autl  ority  for  the  requested  grace 
period.  The  statute  requires  a  valid 
election  to  be  in  place  for  RNHCI 
services  to  be  covered  and  paid  for. 
Delajan  5  the  election  process  is  of 
concerc  particularly  for  an  individual  in 
distress  and  unable  to  make  his  or  her 
persona  I  wishes  known. 

Comi  wnt:  The  commenter 
recomn  ended  that  an  election  be 
effectiv  s  retroactively  for  care  provided 
up  to  7;  hours  before  the  election  is 
signed,  [f  the  patient  expires  before  the 
execution  of  a  valid  election,  the 
comme:  iter  requested  that  Medicare  pay 
for  the  ( :are  provided  by  the  RNHCI  to 
the  ben  jficiary. 

Resp  mse:  We  do  not  believe  we  have 
the  aut  lority  to  accommodate  the 
request  3d  pre-election  coverage  period. 

Electioi  1  Revocation  §  4(y3.724(a)(l)(iii) 

Comi  lent:  The  commenter  indicated 
an  inco  nsistency  between  section 
1821fbI3)  of  the  Act  and 
§403.7|4{a)(l)(iii)  of  the  regulation, 
regarding  pajonent  being  received 
versus  payment  being  requested.  The 
commepter  believes  that  ttie  election 
should  jbe  revoked  only  if  Medicare 
makes  payment  rather  than  when 
Medical  medical  care  is  merely  sought. 

flesp|jnse;  Section  403.724(a){ll(iiiJ  of 
our  r^giilations  implements  section 
1821(bl{3)  of  the  Act,  which  set  forth  the 
inforiii|[tion  that  must  be  included  in 
the  election  form.  This  section  specifies 
that  receipt  of  nonexcepted  medical 
service  >  constitutes  a  revocation  of  an 
electioi  1.  Seeking  Medicare  medical  care 
indicat  is  that  a  beneficiary  anticipates 


that  the  program  will  pay  for  the  service 
under  the  statute.  It  is  the  payment  for 
that  Medicare  claim  that  actually 
triggers  the  revocation  of  the  RNHCI    ■- 
election  and  (if  applicable)  the  start  of 
the  waiting  period  that  determines 
when  a  new  RNHCI  election  may  be 
filed. 

Condition  of  Participation:  Patient 
Rights  §403. 730(c)(4) 

Comment:  The  commenter  requested 
that  the  utilization  review  committee 
have  the  power  to  authorize  the  limited 
use  of  restraints  when  the  patient  poses 
a  danger  to  self,  other  patients,  or  staff. 
The  commenter  indicated  that  since  the 
UR  committee  could  make  an  initial 
determination  for  coverage  under 
Medicare  and  Medicaid,  it  could  also  be 
capable  of  determining  if  and  when 
those  rare  occasions  existed  when  there 
would  be  a  need  to  protect  the  safety  of 
a  patient  and  the  staff.  Additionally,  the 
commenter  stated  that  it  would  be 
appropriate  to  place  specific 
requirements  on  the  use  of  restraints, 
such  as — 

•  Choosing  the  least  restrictive 
maimer  for  the  least  amoimt  of  time  as 
possible; 

•  Placing  time  limits  for  using 
restraints  without  additional  review  by 
the  UR  committee; 

•  Not  permitting  standing  orders  for 
the  use  of  restraints; 

•  Using  restraints  only  when 
absolutely  necessary  and  other 
interventions  have  been  ineffective;  and 

•  Requiring  RNHCI  staff  to  frequently 
check  on  the  restrained  patient. 

Response:  Section  1866(ss)(l)  of  the 
Act  and  the  related  legislative  history 
underscore  the  centrality  of  nonmedical 
interventions  to  the  care  provided  by 
RNHCIs.  The  statute  requires  active 
patient  choice  and  limits  the  benefit  to 
those  for  whom  the  "acceptance  of 
medical  health  services  would  be 
inconsistent  with  their  religious 
beliefs."  Under  this  model,  chemical 
restraints  (drugs)  woidd  clearly  be 
antithetical^,  as  well  against  the  statute. 
On  the  other  hand,  "assistive  devices" 
(such  as  crutches,  canes,  and  walkers, 
ete.),  used  only  on  a  voluntary  basis  by 
the  patient,  would  not  constitute  a 
"restraint."  We  currently  define 
"physical  restraint"  in  our  hospital 
condition  of  participation  at  §482.13  as 
"any  manual  method  or  physical  or 
mechanical  device,  material,  or 
equipment  attached  or  adjacent  to  the 
patient's  body  that  he  or  .she  cannot 
easily  remove  [and]  that  restricts 
freedom  of  movement  or  normal  access 
to  one's  body."  In  thinking  about 
whether  a  device  or  practice  may  be 
considered  a  restraint,  the  RNHCI 
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sfibuld  consider  how  the  device  or 
practice  affects  the  patient.  For  example, 
if  a  patient  were  in  a  wheelchair  with 
a  belt,  the  belt  would  not  be  considered 
a  restraint  if  the  patient  can 
independently  unsnap  the  belt.  The  key 
is  to  assess  each  patient  and  each 
situation  to  determine  how  a  device  or 
practice  will  affect  the  patient.  If  the 
belt  described  above  were  snapped  in 
the  back  so  that  the' patient  could  not 
reach  it  to  release  it,  it  would  be 
considered  a  restraint.  [See  previous 
discussion  in  the  preamble  of  the 
interim  final  at  64  PR  67032.) 

Current  professional  standards  of 
practice  and  guidelines  advocate  for 
minimal  use  of  physical  restraints,  in 
limited  medical  circimistances.  The 
Medicare  and  Medicaid  programs  have 
very  strict  criteria  for  the  use  of  physical 
restraints  in  other  provider  types,  such 
as  hospitals  and  nursing  homes,  that 
require  both  medical  supervision  and 
intensive  "medical  *  *  *  examination, 
diagnosis,  prognosis  [and]  treatment"  of 
the  patient  in  order  to  assure  that  the 
minimiun  appropriate  restraint  is  used. 
While  it  would  seem  that  rare  occasions 
could  arise  where  (physical)  restraints 
could  be  used  to  protect  the  safety  of  a 
patient  or  staff,  we  believe  that  this 
restraint  use,  without  medical  review 
poses  too  great  a  hazard.  Since  the 
RNHCI  statute  expressly  prohibits  these 
facilities  from  engaging  in  "medical 
,*   *   *  examination,  diagnosis,  prognosis 
[and]  treatment,"  the  use  of  restraints  is 
not  within  their  purview. 

We  disagree  that  the  utilization 
review  committees  in  the  RNHCIs  could 
provide  an  adequate  oversight  function 
for  the  use  of  physical  restraints.  While 
the  UR  committees  are  the  body 
responsible  for  ascertaining  the 
appropriateness  of  Medicare  (or 
Medicaid)  covered  services  for  an 
individual,  they  do  not  have  the 
medical  expertise  necessary  to  assure 
that  physical  restraints  could  be 
provided  to  Medicare  or  Medicaid 
beneficiaries  safely. 

Condition  of  Participation:  Food  Service 
§  403.734(b) 

Comment:  The  commenter  requested 
that  we  add  the  language  to  our 
standard  regarding  requirements  for  the 
meal  served  to  the  patient  in  the  RNHCI 
at  §  403.734(b).  The  commenter  believes 
we  should  add  that  the  RNHQ  should 
be  required  to  ensure  that  the  meals 
served  to  beneficiaries  meet  the 
recommended  daily  allowances  of  the 
Food  and  Nutrition  Board  of  the 
National  Research  Council,  National 
Academy  of  Sciences,  "except  insofar  as 
compliance  with  such  dietary 
allowances  would  be  contrary  to  the 


religious  beliefs  observed  by  the 
institution  or  its  personnel."  The 
commenter  considered  the 
recommended  dietary  allowances  of  the 
National  Academy  of  Sciences  to  be  a 
medical  model  that  involved  learning 
the  chemistry  of  food  and  determining 
the  patient's  body  weight  and  height.  As 
the  basis  for  their  objection,  the 
commenter  cited  section 
1861(ss)(3)(B)(i)  of  the  Act,  which 
species  that  the  Secretary  shall  not 
subject  a  religious  nonmedical  health 
care  institution  or  its  personnel  to  any 
medical  sui}ervision,  regulations,  or 
control,  insofar  as  such  supervision, 
regulation,  or  control  would  be  contrary 
to  the  religious  beliefs  observed  by  the 
institution  or  those  personnel. 

Response:  Our  first  priority  is  to 
patient  health  and  safety.  We  appreciate 
the  commenter's  suggestion,  but  we 
disagree  with  the  suggested  provision. 
We  do  not  believe  that  this  requirement 
violates  section  1861(ss)(3)(B)(i)  of  the 
Act  because  the  requirement  is  designed 
to  meet  general  physical  health  needs 
unrelated  to  medical  treatment  for  any 
illness,  injury,  or  condition.  Because 
therapeutic  diets  or  parenteral  nutrition 
are  not  expected  to  be  ordered  for  the 
population  of  patients  in  these  facilities, 
we  are  not  suggesting  that  nurses 
perform  duties  outside  the  scope  of  their 
religious  beliefs.  The  requirements  in 
the  rule  are  not  medical  in  nature,  but 
rather  guidance  for  the  maintenance  of 
health  within  the  general  population. 

Condition  of  Participation:  Discharge 
Planning  §  403.736(a)(1) 

Comment:  One  commenter  requested 
that,  following  the  first  sentence  of  the 
discharge  planning  evaluation  standard 
at  §403. 736(a)  that  states  the  RNCHI 
must  assess  the  need  for  a  discharge 
plan  for  patients  likely  to  suffer  adverse 
consequences  if  there  is  no  plan  and  for 
patients  upon  request  or  at  Uie  request 
of  their  legal  representative,  we  add  the 
following  language,  "provided  that  this 
planning  process  shall  not  require 
actions  which  would  be  contrary  to  the 
religious  beliefs  observed  by  the 
institution  or  its  personnel."  The 
commenter  believes  that  the 
requirement  to  initiate  discharge 
planning  on  admission  requires  the 
nurse  to  make  a  prognosis.  Again,  the 
commenter  cited  section 
1861(ss)(3)(B)(i)  of  the  Act  as  the  basis 
for  the  objection. 

Response:  Again,  we  appreciate  the 
commenter's  suggestion  for  additional 
language,  but  we  do  not  agree  that  the 
requirement  violates  section 
1861(ss)(3)(B)(i)  of  the  Act.  The 
requirement  for  discharge  planning  is 
for  the  safety  of  the  patient  and  does  not 


mean  that  a  medical  prognosis  is  being 
made.  The  requirement  is  not  that  a 
prognosis  be  made  but  rather  that  the 
discharge  process  be  started  early  on 
during  a  stay,  and  not  only  when 
discharge  is  imminent.  The  RNCHI  is 
also  responsible  for  identifying  the 
qualified  and  experienced  person  for 
developing  or  supervising  a  discharge 
plan.  If  a  patient  may  need  additional 
services  after  discharge  from  the  RNCHI, 
a  plan  must  be  in  place  to  ensure  that 
those  services  will  be  available  in  the 
community  or  another  facility. 

Condition  of  Participation:  Utilization 
Review  (UR)  §403.746(a)&(b) 

Comment:  The  conunenter  objected  to 
the  requirement  of  having  a  UR  plan 
that  must  contain  written  procedures  for 
evaluating  the  duration  of  care  and  the 
need  for  continuing  care  of  an  extended 
duration.  The  commenter  believes  that 
the  requirement  leads  to  speculation 
about  the  duration  of  a  patient's  illness 
and  requires  nurses  to  make  a  prognosis, 
which  is  contrary  to  the  nursing  practice 
of  the  religious  group.  The  commenter 
requested  that  we  revise  the  standard 
under  §  403. 746(a)  to  include  a 
disclaimer  in  favor  of  their  beliefs. 

Response:  We  are  not  suggesting  that 
RNHCI  nurses  practice  outside  of  their 
scope  of  practice  or  religious  beliefs.  We 
are  requiring,  however,  that  the  RNCHI 
provide,  through  procedures  written  in 
their  UR  plan,  the  patient's  initial  need 
and  appropriateness  of  an  RNHCI  stay 
and  justifications  for  extending  that 
stay.  The  UR  condition  of  coverage  and  ' 
condition  of  participation  are  statutory, 
and  we  do  not  believe  we  have  authority 
to  alter  those  conditions. 

Comment:  The  commenter  requested 
that  we  remove  the  requirement  that  the 
governing  body  be  included  on  the  UR 
committee.  The  commenter  stated  that 
the  governing  bodies  of  most  Christian 
Science  facilities  are  made  up  of 
Christian  Scientists  fitjm  the  lai;ge 
geographical  area  served  by  the  facility 
and  are  not  involved  in  the  daily 
administration  of  the  facility.  Many  do 
not  live  close  enough  to  the  facility  to 
permit  review  of  admissions  or 
decisions  on  a  daily  basis.  Additionally, 
they  do  not  possess  the  skills  or 
experience  required  to  make  appropriate 
UR  decisions.  The  commenter  suggested 
that  the  UR  committee  be  composed  of 
the  administrator,  superintendent  of 
nursing,  the  assistant  superintendent  of 
nursing  or  another  Christian  Science 
nurse,  and  a  nonvoting  secretary/ 
recorder. 

Response:  We  appreciate  the 
commenter's  concerns;  however,  we  do 
not  agree  with  these  suggestions.  The 
purpose  of  this  requirement  is  to  afford 
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the  governing  body  the  opportunity  to 
be  involvedon  the  daily  operations  of 
the  provider.  With  ciuT«it  technology, 
including  the  governing  body  in  the  UR 
committee  meetings  may  be 
accomplished  via  many  avenues  (for 
example,  teleconferencing). 

Comment:  One  commenter  stated  that 
the  proposed  regulations  do  not  specify 
the  frequency  of  the  UR  committee 
meeting.  The  organization  believes  that 
the  rules  before  implementation  of  the 
BBA  '97,  which  required  a  meeting  at 
least  every  14  days,  were  appropriate 
and  shoidd  be  in  the  new  rule. 

Response:  We  appreciate  the 
commenter's  suggestion,  but  we  do  not 
agree.  Because  there  is  no  medical 
necessity  for  RNHCI  UR  conunittee 
meetings  within  certain  time  frames,  we 
did  not  see  a  necessity  to  mandate  these 
timeframes.  Additionally,  not 
mandating  a  timeframe  for  the 
frequency  of  UR  committee  meetings  is 
less  burdensome  for  the  provider  and- 
ean appropriately  accommodate  patient 
needs  within  an  individual  RNHCI. 

C.  National  Fire  Safety  Protection 
Association 

Condition  of  Participation:  Life  Safety 
From  Fire  §  403.744(a)(1) 

Comment:  The  commenter 
commended  us  for  our  recognition  of 
the  National  Fire  Safety  Protection 
Association  as  state-of-the-art 
technology  in  fire  and  life  safety 
protection  and  the  best  method  to 
provide  continued  health  care  fire  safety 
to  Medicare  and  Medicaid  beneficiaries. 
The  association  applauded  our  reference 
of  the  1997  edition  of  the  Life  Safety 
Code  that,  they  stated,  showed  our 
commitment  to  Public  Law  104-113,  the 
"National  Technology  Transfer  and 
Advancement  Act  of  1995"  (requires 
Federal  government  agencies  to  use 
private  sector,  national  consensus 
technology  standards  in  carrying  out 
public  policy  wherever  appropriate). 

Response:  We  appreciate  the 
commenter's  support.  When  we 
published  the  November  30, 1999 
interim  final  rule,  we  required  RNHCIs 
to  comply  with  the  1997  edition  of  the 
Life  Safe  Code,  which,  at  that  time,  was 
the  latest  edition.  Since  that  time,  a  new 
regulation  was  published  updating  the 
Life  Safety  Code  for  providers, 
including  RNHCIs.  Therefore,  we  are 
now  requiring  RNHCIs  to  comply  with 
the  2000  edition  of  the  Life  Safety  Code 
'  that  we  incorporated  by  reference  in  the 
final  rule  published  in  the  Federal 
Register  on  January  10,  2003  (68  FR 
1374).  That  rule  became  effective  on 
March  11,  2003. 


IV.  Proi  isions  of  the  Final  Rule 

For  th  9  most  part,  this  final  rule 
incorpo]  ates  the  provisions  of  the 
Novemt  er  30, 1999  interim  final  rule. 
Howeve  r,  we  are  making  the  following 
minor  c  langes  to  our  regulations: 

•  We  are  making  editorial  changes  to 
§  403.73  B(a)(3)  to  clarify  our  policy 
regardii  g  the  discharge  planning 
evaluati  )n.  We  are  specifying  that  the 
discharf  e  planning  evaluation  must  be 
include  1  in  the  patient's  "care"  record 
rather  tl  lan  the  patient^s  "rights"  record 
and  spe  :ified  that  staff  are  required  to 
discuss  the  results  of  the  evaluation 
with  the  beneficiary. 

•  Wejare  amending  to  §  403.738(a)  to 
includekhat  RNHCIs  must  comply  with 
Federal,  State,  and  local  laws  pertaining 
to  "priv  icy  t)f  individually  identifiable 
health  i  ifonnation  (45  CFR  part  164)." 

•  We  are  amending  the  introductory 
text  of  §  489.102  to  add  RNHCIs  among 
the  list  I  >f  providers  that  must  maintain 
written  }olicies  and  procedures 
concero  ing  advance  directives.  In 
additio)  i,  we  are  adding  that  these 
advanc<  directives  must  be  maintained 
with  rei  pect  to  all  adult  individuals 
receivii  g  medical  care,  "or  patient  care 
in  the  c  ise  of  a  patient  in  a  religious 
nonmec  ical  health  care  institution."  We 
intende  i  to  make  these  changes  in  the 
interimlfinal  rule;  however,  they  were 
not  incorporated  due  to  an  error  in  our 
amends  tory  language. 

•  Section  1861(ss)(i)  of  the  Act 
specific  5  the  requirements  that  a 
Medica  'e  or  Medicaid  provider  must 
meet  to  satisfy  the  definition  of  a 
RNHCI.I  In  addition,  section  1866  of  the 
Act  requires  that  all  providers  of 
services  under  Medicare  enter  into  a 
provide  r  agreement  with  the  Secretary 
and  coi  iply  with  other  requirements 
specific  d  in  that  section.  Currently,  all 
of  the  16  not-for-profit  Medicare/ 
Medicaid  RNHCI  providers  have    - 
provid«  r  agreements  with  CMS.  In  the 
Novem  )er  30, 1999  interim  final  rule, 
we  inte  ided  to  revise  the  regulations  to 
include  RNHCIs  among  the  providers 
require  i  to  enter  into  provider 
agreem  ;nts  in  accordance  with  the 
statute.  These  revisions  were 
inadvettently  omitted  from  the  interim 
final  nme.  Therefore,  in  this  final  rule, 
we  are  revising  the  regulations  iat  part 
489  so  (hat  RNHCIs  are  subject  to  the 
requirepients  regarding  provider 
agreements  and  supplier  approval.  In 
addition  we  are  revising  regulations  at 
part  49p  to  ensure  the  RNHCI  access  to 
the  apdeals  process  in  the  case  of  an 
adversf  deterinination  concerning 
contini  led  participation  in  the  Medicare 
prograi  i. 


Additional  Change  Affecting  the  Rule 

A  final  rule  published  on  January  10, 
2003  (68  FR  1374)  revised ^403.744  that 
set  forth  the  condition  of  participation 
for  life  safety  from  fire.  That  final  rule 
amended  the  fire  safety  standards  for 
most  health  care  providers,  including 
RNHCIs.  It  adopted  the  2000  edition  of 
the  Life  Safety  Code  and  eliminated 
references  in  our  regulations  to  all 
earlier  editions.  The  regulation  became 
effective  March  11,  2003.  Since  the  rule 
published  in  January  updated  this 
provision,  we  are  not  republishing  or 
making  any  additional  dianges  to 
§403.744  of  the  regulations. 

V.  Collectioji  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  biuden. 

•  The  quality,  utility,  smd  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on  ^ 
each  of  the  issues  for  the  provisions 
summarized  below  that  contain 
information  collection  requirements: 

Section  403.724    Valid  Election 
Requirements 

In  summary,  §  403.724(a)(1)  requires 
an  RNHCI  to  use  a  written  election 
statement  that  includes  the 
requirements  set  forth  in  this  section. 

The  burden  associated  with  this 
requirement  is  the  one-time  effort 
required  to  agree  on  the  format  for  the 
election  statement.  It  was  estimated  that 
it  would  take  each  RNHCI  2  hours  to 
comply  with  these  requirements.  This 
was  completed  by  the  16  RNHCIs  when 
they  started  participating  in  the 
program.  We  know  of  oidy  one  provider 
that  is  consid«ing  applying  to 
participate;  thus,  there  will  be  a  possible 
total  of  2  burden  hours.  There  have  been 
no  new  applications  since  the  first 
providers  transitioned  into  the  RNHCI 
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program.  The  burden  associated  with 
signing,  filing,  and  submitting  the 
election  statement  is  describ^  in 
§  403.724(a)(2).  §  403.724(a)(3),  and 
§  403.724(a)(4). 

In  siunmary  §  403.724(a)(2)  and 
§  403.724(a)(3)  require  that  an  election 
must  be  signed  and  dated  by  the 
beneficiary  or  his  or  her  legal 
representative  and  have  it  notarized. 

The  burden  associated  with  this 
requirement  is  the  time  required  for  the 
beneficiary  or  his  or  her  legal 
representative  to  read,  sign,  and  date  the 
election  statement  and  have  it  notarized. 
It  is  estimated  that  it  will  take  each 
beneficiary  approximately  10  minutes  to 
read,  sign,  and  date  the  election 
statement.  We  anticipate  that  the  RNHCI 
will  have  a  notary  present  to  witness 
and  notarize  the  election  statement. 
There  are  approximately  800 
beneficiaries  that  will  he  affected  by  this 
requirement  for  a  total  of  103.3  burden 
hours  during  the  first  year  of  the  final 
rule. 

Section  403.724(a)(4)  requires  that  the 
RNHCI  keep  a  copy  of  the  election 
statement  on  file  and  submit  the  original 
to  CMS  with  any  information  obtained 
regarding  prior  elections  or  revocations. 

The  burden  associated  with  this 
requirement  is  the  time  required  for  an 
RNHCI  to  keep  a  copy  of  the  election 
stateiQent  and  submit  the  original  to 
CMS.  It  is  estimated  that  it  will  take  5 
minutes  to  comply  with  this 
requirement.  During  the  first  year,  there 
will  be  approximately  800  election 
statements  for  a  total  of  66.6  burden 
hours. 

If  not  revoked,  an  election  is  effective 
for  life  and  does  not  need  to  be 
completed  during  futxue  admissions. 
Section  403.724(b)(1)  states  that  a 
beneficiary  can  revoke  his  or  her 
election  statement  by  the  receipt  of 
nonexcepted  medical  treatment  or  the 
beneficiary  may  volimtarily  revoke  the 
election  and  notify  CMS  in  writing.  We 
anticipate  that  there  would  be  very  few 
(fewer  than  10  beneficiaries)  if  any 
instances  in  which  a  beneficiary  will 
notify  CMS  in  writing  that  he  or  she  will 
revoke  his  or  her  election  statement.  We 
believe  the  above  requirement  is  not 
subject  to  the  PRA  in  accordance  with 
5  CFR  1320.3(c)(4)  since  this 
requirement  does  not  collect 
information  bom  10  or  more  entities  on 
an  annual  basis. 

While  the  information  collection 
requirements  summarized  below  are  • 
subject  to  the  PRA,  we  believe  the 
burden  associated  with  these 
information  collection  requirements  is 
exempt  as  defined  in  5  CFR  1320.3(b)(2) 
because  the  time,  effort,  and  financial 
resources  necessary  to  comply  with 


these  requirements  would  be  incurred 
by  persons  in  the  normal  course  of  their 
activities. 

Section  403.730    Condition  of 
Participation:  Patient  Rights 

Section  403.730(a)(1)  states  that  the 
RNHCI  must  inform  each  patient  of  his 
or  her  rights  in  advance  of  furnishing 
patient  care. 

Section  403.730(b)(3)  states  that  the 
RNHQ  must  formulate  advance 
directives  and  expect  staff  who  furnish 
care  in  the  RNHCI  to  comply  with  those 
directives,  in  accordance  with  part  489, 
subpart  I  of  this  chapter.  For  purposes 
of  conforming  with  the  requirement  in 
§489.102  that  there  be  dociunentation 
in  the  patient's  medical  records 
concerning  advanced  directives,  the 
patient  care  records  of  a  beneficiary  in 
an  RNHCI  are  equivalent  to  medical 
records  held  by  other  providers. 

Section  403.732    Condition  of 
Participation:  Quality  Assessment  and 
Evaluation 

In  summary,  §  403.732  states  that  the 
RNHCI  must  develop,  implement,  and 
maintain  a  quality  assessment  and 
evaluation  program. 

Section  403.736    Condition  of 
Participation :  Discharge  Planning 

Section  403.736(a)(1)  requires  that  the 
discharge  planning  evaluation  must  be 
initiated  at  admission  and  must  include 
the  following:  (1)  An  assessment  of  the 
possibility  of  a  patient  needing  post- 
RNHCI  services  and  of  the  availability  of 
those  services;  and  (2)  an  assessment  of 
the  probability  of  a  patient's  capacity  for 
self-care  or  of  the  possibility  of  the 
patient  being  cared  for  in  the 
environment  from  which  he  or  she 
entered  the  RNHQ. 

Section  403.736(a)(3)  states  that  the 
discharge  planning  evaluation  must  be 
included  in  the  patient's  care  record  for 
use  in  establishing  an  appropriate 
discharge  plan.  Staff  must  discuss  the 
results  of  the  discharge  planning 
evaluation  with  the  patient  or  a  legal 
representative  acting  on  his  or  her 
behalf. 

Section  403.736(b)(1)  states  that,  if  the 
discharge  planning  evaluation  indicates 
a  need  for  a  discharge  plan,  qualified 
and  experienced  personnel  must 
develop  or  supervise  the  development 
of  the  plan. 

Section  403.736(b)(2)  states  that,  in 
the  absence  of  a  finding  by  the  RNHCI 
that  the  beneficiary  needs  a  discharge 
plan,  the  beneficiary  or  his  or  her  legal 
representative  may  request  a  discharge 
plan.  In  this  case,  the  RNHCI  must 
develop  a  discharge  plan  for  the 
beneficiary. 


Section  403.736(b)(3)  states  that  the 
RNHQ  must  arrange  for  the  initial 
implementation  of  the  patient's 
discharge  plan. 

Section  403.736(b)(4)  states  that,  if 
there  are  factors  that  may  afiiect 
continuing  care  needs  or  the 
appropriateness  of  the  discharge  plan, 
the  RNHCI  must  reevaluate  the 
beneficiary's  discharge  plan. 

Section  403.736(b)T5)  states  that  the 
RNHQ  must  inform  the  beneficiary  or 
legal  representative  about  the 
beneficiary's  post-RNHCI  care 
requirements. 

Section  403.736(b)(6)  states  that  the 
discharge  plan  must  inform  the 
beneficiary  or  his  or  her  legal 
representative  about  the  freedom  to 
choose  among  providers  of  care  when  a 
variety  of  providers  is  available  that  are 
willing  to  respect  the  discharge 
preferences  of  the  beneficiary  or  legal 
representative. 

Section  403.736(c)  states  that  the 
RNHCI  must  transfer  or  refer  patients  to 
appropriate  facilities  (including  medical 
fecilities  if  the  beneficiary  so  desires)  as 
needed  for  follow  up  or  ancillary  care 
and  notify  the  patient  of  his  or  her  right 
to  participate  in  planning  the  transfer  or 
referral  in  accordance  with 
§  "403.730(a)(2). 

Section  403.736(d)  states  that  the 
RNHQ  must  reassess  its  discharge 
planning  process  on  an  ongoing  basis.  ^ 
The  reassessment  must  include  a  review 
of  discharge  plans  to  ensure  that  they 
are  responsive  to  discharge  needs. 

Section  403.738    Condition  of 
Participation:  Administration 

In  siunmary,  §  403.738(a)  states  that 
an  RNKQ  must  have  written  policies 
regarding  its  organization,  services,  and 
administration. 

Section  403.738(c)(3)  states  that  the 
RNHQ  must  furnish  written  notice, 
including  the  identity  of  each  new 
individual  or  company,  to  CMS  at  the 
time  of  a  change,  if  a  change  occurs  in 
any  of  the  following:  Persons  with  an 
ownership  or  control  interest,  as  defined 
in  42  CFR  420.201  and  455.101;  the 
officers,  directors,  agents,  or  managing 
employees;  the  religious  entity, 
corporation,  association,  or  other 
company  responsible  for  the 
management  of  the  RNHCI;  and  the 
RNHCI's  administrator  or  director  of 
nonmedical  muring  services. 

While  this  information  collection 
requirement  is  subject  to  the  PRA,  we 
beheve  the  burden  associated  with  this 
information  collection  requirement  is 
exempt  as  defined  in  5  CFR  1320.3(c)(4). 
since  it  does  not  collect  information 
from  10  or  more  entities  on  an  anmij^l 
basis. 
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Section  403.742    Condition  of 
Participation:  Physical  Environment 

Section  403.742(a)(4)  requires  that  a 
RNHQ  have  a  written  disaster  plan  to 
address  loss  of  power,  water,  sewage 
disposal,  and  other  emergencies. 

Section  403.742(b)(3)  requires  that 
CMS  may  pormit  variances  in 
requirements  specified  in  paragraphs 
(b)(l)(i)  and  (b)(l)(ii)  of  this  section 
relating  to  rooms  on  an  individual  basis 
when  the  RNHQ  adequately 
demonstrates  in  writing  that  the 
variances  meet  the  requirements  of  this 
section. 

While  this  information  collection 
requirement  is  subject  to  the  PRA,  we 
believe  the  burden  associated  with  this 
ICR  is -exempt  as  defined  in  5  CFR 
1320.3(c)(4),  since  it  does  not  collect 
information  from  10  or  more  entities  on 
an  annual  basis. 

Section  403.746    Condition  of 
Participation:  Utilization  Review 

'  In  summary,  §  403.746  states  that  the 
RNHQ  must  have  in  effect  a  written 
utilizatibn  review  plan  to  assess  the 
necessity  of  services  furnished.  The 
plan  must  provide  that  records  be 
maintained  of  all  meetings,  decisions, 
and  actions  by  the  utilization  review 
committee.  The  utilization  review  plan 
must  contain  written  procedures  for 
evaluating  the  following:  Admissions, 
the  duration  of  care,  continuing  care  of 
an  extended  duration,  and  items  and 
services  furnished. 

The  foUowing  sections  describe  the 
burden  associated  with  the  payment 
provisions.  Based  on  the  most  recent 
data  available.  Medicare  expenditures 
for  Christian  Science  sanatoria  were 
approximately  $5  million  annually.  The 
trigger  level  for  FFY  1998,  the  first  year 
of  RNHQ  implementation,  was  $20 
million.  Beginning  in  FFY  2000,  when 
estimated  expenditiuBs  for  RNHQ 
services  exceed  the  trigger  level  for  a 
FFY,  CMS  must  adjust  the  RNHQ 
payment  rates.  Therefore,  the  burden 
associated  writh  the  following  sections  is 
not  subject  to  the  PRA  at  this  point  in 
time. 

Section  403.752    Payment  Provisions 

Section  403.752(d)(i)  states  that  the 
RNHQ  must  notify  the  beneficiary  in 
writing  at  the  time  of  admission  of  any 
proposed  or  current  proportional 
Medicare  adjustment.  A  beneficiary 
currently  receiving  care  in  the  RNHQ 
must  be  notified  in  writing  30  days 
before  the  Medicare  reduction  is  to  take 
effect.  The  notification  must  inform  the 
beneficiary  that  the  RNHQ  can  bill  him 
or  her  for  the  proportional  Medicare 
adjustment. 


Sectio  n  403.752(d)(ii)  states  that  the 
RNHQ  ]  aust,  at  time  of  billing,  provide 
the  bene  ficiary  with  his  or  her  liability 
for  payn  lent,  based  on  a  calculation  of 
the  Medicare  reduction  pertaining  to  the 
benefici  iry's  covered  services  permitted 
by  §403  750(b). 

We  baieve  that  this  ICR  is  not  subject 
to  the  PRA,  as  implemented  by  5  CFR 
1320.4({  )(2),  since  the  collection  action 
is  condi  cted  during  an  investigation  or 
audit  ag  dnst  specific  individuals  or 
entities. 

Section  ^40. 1 70    General  Provisions — 
Medicaid 

Sectic  n  440.170(b)(9)  states  that  an 
RNHQ  ]  aust  provide,  upon  request, 
information  CMS  may  require  to 
implement  section  1821  of  the  Act, 
including  infonnation  relating  to  quality 
of  care  c  overage  and  determinations. 

Section 
Provide 


189.102    Requirements  for 


The  K  R  in  the  following  section, 
except  f  )r  its  application  to  RNHCIs,  has 
been  ap  )roved  under  OMB  approval  .. 
number  0938-0610. 

In  summary,  §  489.102(a)  requires  that 
hospitals,  critical  access  hospitals, 
skilled  I  lursing  facilities,  home  health 
agencies ,  providers  of  home  health  care 
(and  for  Medicaid  purposes,  providers 
of  perso  lal  care  services),  hospices,  and 
religiou  \  noimiedical  health  care 
institutions  docujnent  and  maintain 
written  policies  and  procedures 
concern  ng  advance  directives  with 
respect  o  all  adult  individuals  receiving 
medical  care. 

For  th  B  current  approval,  we  stated 
that  it  vi  ill  take  each  facility  3  minutes 
to  docuj  nent  a  beneficiary's  record 
whethej  he  or  she  has  implemented  an 
advance  directive.  We  anticipate  that  it 
will  alss  take  each  RNHQ  3  minutes  per 
patient  jo  comply  with  this  requirement, 
for  a  touil  of  104  burden  hours  on  an 
annual  basis.  In  addition,  there  will  be 
a  one-tijne  burden  of  8  hours  per  RNHQ 
to  maintain  written  policies  and 
procediires  concerning  advance 
directives,  for  a  total  of  152  hours.     ' 
ill  submit  a  revision  to  OMB 
|l  number  0938-0610  to  reflect 
ition  of  RNHCIs  to  the 
paperwork  burden. 

We  hi  ive  submitted  a  copy  of  this  rule 
to  OMB  for  its  review  of  the  ICRs.  These 
requirefients  are  not  effective  imtil  they 
have  be^n  approved  by  OMB.  A  notice 
will  be  |}ublished  in  the  Federal 
Register  when  approval  is  obtained. 

If  yoi^  conunent  on  these  information 
collection  and  recordkeeping 
requireiients,  please  mail  copies 
directly}  to  the  following: 


We 
approva 
the  adc 


Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Regulations  Development  and 
Issuances  Group,  Attn:  Dawn 
Willinghan,  CMS-1909-F,  Room  C5- 
14-03,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850;  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn.:  Brenda  Aguilar,  CMS 
Desk  Officer. 

VI.  Regulatory  Impact  Statement    ^ 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regiilation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economic^ly  significant  effects 
($100  million  or  more  in  any  1  year). 

This  rule  provides  religious 
nonmedical  health  care  institution 
(RNHQ)  inpatient  services  to 
individuals  qualifying  for  Medicare  or 
Medicaid  benefits,  who  because  of  their 
religious  beliefs  do  not  find  it 
appropriate  to  usejconventional  medical 
care.  The  rule  provides  for  the  physical 
care  of  these  beneficiaries  in  RNHCIs 
but  does  not  provide  payment  for  the 
religious  component  of  care.  Currently, 
only  16  RNHQ  facilities  nationally 
participate  in  the  program,  with 
expenditure  levels  approximately  $5 
million  annually.  This  rule  does  not 
reach  the  economic  threshold  and  thus 
is  not  considered  a  major  rule. 

B.  Anticipated  Effects 

1.  Effects  on  Small  Business 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  orgemizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
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are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  in  any  1  year.  For 
piuposes  of  the  RFA,  all  of  the  16  not- 
for-profit  Medicare/Medicaid  RNHQ 
providers  are  considered  small 
businesses  according  to  the  Small 
Business  Administration's  size 
standards,  with  total  revenues  of  $6 
million  or  less  in  any  one  year. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

Currently,  only  one  religious  group  is 
participating  in  the  RNHCI  program  and 
no  other  groups  have  applied  for 
participation.  The  RNHCIs  are  operated 
as  independent  facilities  by  individual 
boards  composed  of  members  fi-om  the 
religious  group.  The  facilities  are  not  in 
competition  with  other  medical  care 
providers  in  any  geographical  area  since 
they  pursue  a  religious  rather  than  a 
medical  approach  to  health  care.  We  are 
not  preparing  an  analysis  for  the  RFA 
because  we  have  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

2.  Effects  on  Other  Health  Care 
Providers 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nimiber  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  piu-poses  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  This  rule  will  not 
have  a  significant  impact  on  small  rural 
hospitals.  The  RNHCIs  are  not  in 
competition  with  other  medical  care 
providers  in  any  geographical  area, 
since  they  pursue  a  religious  rather  than 
a  medical  approach  to  health  care. 
Currently,  all  of  the  RNHCIs  are  located 
in  metropolitan  rather  than  rural  areas. 
We  are  not  preparing  an  analysis  for 
section  1102(b)  of  the  Act  because  we 
have  determined  that  this  rule  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

3.  Effects  on  States,  Local  or  Tribal 
Governments 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This  rule 
will  have  no  consequential  effect  on  the 


governments  mentioned  or  on  the 
private  sector. 

Executive  Order  13132  estabhshes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
govermnents,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 

In  accordance  with  the  provisions  of 
Executive  Order  13132,  this  regulation 
will  not  significantly  affect  any  State  or 
local  govermnent.  This  rule  describes 
only  processes  that  must  be  imdertaken 
if  a  State  chooses  to  exercise  its  option 
to  amend  the  State  plan  and  include 
coverage  of  inpatient  RNHCI  services. 

Those  States  that  have  RNHCI 
facilities  and  have  selected  to  offer  the 
optional  RNHCI  service  are  very  limited. 
Currently,  we  only  have  16  facilities 
participating  in  Medicare  and  one  of 
these  is  dually  eligible  to  participate  in 
Medicare  and  Medicaid.  The  monitoring 
of  the  program  is  conducted  by  staff  in 
the  Boston  Regional  Office  (Region  I) 
and  they  will  be  responsible  for  the 
survey  and  certification  activity  that  is 
usually  conducted  by  a  State  Agency. 
Since  this  regulation  does  not  impose 
any  costs  on  State  or  local  governments, 
the  requirements  of  E.O.  13132  are  not 
applicable. 

4.  Effect  on  the  Medicare  and  Medicaid 
Programs 

Section  4454  of  BBA  '97  removed  the 
authorization  for  payment  for  services 
furnished  in  Christian  Science  sanatoria " 
fi-om  imder  both  Medicare  and 
Medicaid.  Section  4454  authorizes 
payment  for  inpatient  services  in  an 
RNHCI  for  beneficiaries  who,  for 
religious  reasons,  are  conscientiously 
opposed  to  the  acceptance  of  medical 
care.  Section  4454  of  BBA  '97  provides 
for  coverage  of  the  nonmedical  aspects 
of  inpatient  care  services  in  RNHCIs 
imder  Medicare  and  as  a  State  option 
imder  Medicaid.  In  order  for  a  provider 
to  satisfy  the  definition  of  a  religious 
nonmedical  health  care  institution,  for 
both  Medicare  and  Medicaid,  it  must 
satisfy  the  10  qualifying  provisions 
contained  in  section  1861(ss)(l)  of  the 
Act.  The  RNHCI  choosing  to  participate 
in  Medicare  must  also  be  in  compliance 
with  both  the  conditions  for  coverage 
and  the  conditions  of  participation 
contained  in  the  regulations.  Neither 
Medicare  nor  Medicaid  will  pay  for  any 
religious  aspects  of  care  provided  in 
these  facilities.  CMS  has  used  one  fiscal 
intermediary  to  handle  all  RNHCIs  and 
the  Boston  Regional  Office  to  monitor 
the  process,  and  we  plan  to  continue 
that  arrangement. 


Section  4454  of  BBA  '97  establishes 
certain  controls  on  the  amount  of 
expenditures  for  RNHCI  services  in  a 
given  FFY.  Section  1821(c)(2)(C)  of  the 
Act  explains  the  operation  of  these 
controls  through  the  use  of  a  trigger 
level. 

The  trigger  level  is  used  to  determine 
if  Medicare  payments  for  the  current 
FFY  need  to  be  adjusted.  If  the 
estimated  level  of  expenditures  for  an 
FFY  exceeds  the  trigger  level  for  that 
FFY,  we  are  required  under  statute  to 
make  a  proportional  adjustment  to 
pajrments  or  alternative  adjustments  to 
prevent  expenditures  from  exceeding, 
the  trigger  level. 

BBA  '97  precludes  administrative  or 
judicial  reviaw  of  adjustments  that  we 
determine  are  necessary  to  control 
expenditures.  The  trigger  level  is  also 
used  to  activate  the  sunset  provision, 
which  prohibits  us  fi-om  accepting  any 
new  elections  when  estimated 
expenditures  exceed  the  trigger  level  for 
3  consecutive  fiscal  years.  It  must  be 
noted  that  the  trigger  level  has  not  been 
even  closely  approached  since  the 
inception  of  the  program. 

Ciurently,  there  are  16  RNHQs  that 
are  furnishing  services  and  receiving 
payment  imder  Medicare.  One  of  these 
facilities  is  dually  eligible  to  participate 
in  Medicare  and  Medicaid.  There  have 
been  no  Medicaid  expenditure  reports 
submitted  by  any  State  for  several  years. 

5.  Effects  on  RNHCIs 

The  rule  enables  RNHCI  providers 
and  beneficiaries  the  opportunity  to 
continue  to  receive  funcfing  for  inpatient 
health  care  service  that  are  in  keeping 
with  their  religious  convictions. 
Additionally,  the  rule  provides  that  a 
beneficiary  wrill  always  have  the  option 
of  choosing  to  seek  conventional 
medical  caire  for  covered  services. 

C.  Alternatives  Considered 

This  final  rule  adheres  to  the  statutory 
provisions,  which  in  many  instances 
were  very  prescriptive;  however,  we 
used  every  opportimity  possible  to 
consider  alternative  approaches  as 
discussed  below. 

Elections 

The  statute  does  not  prescribe  when 
the  election  must  be  made  except  to 
specify  that  it  must  be  made  before 
receiving  care.  Initially,  we  considered 
the  possibility  of  opening  the  election 
process  to  all  eligible  beneficiaries,  who 
would  wish  to  piu-sue  RNHCI  services^ 
to  ensure  these  benefits  would  be 
available  when  they  were  admitted  to  an 
RNHCI.  However,  some  religious  groups 
consider  it  acceptable  to  receive  some 
medical  care  (for  example,  closed 


66720  Federal  Register /Vol.  68,  No.  2:  9 /Friday,  November  28.  2003 /Rules  and  Regulations 


reduction  of  fractures)  that  is  considered 
as  nonexcepted  care  under  the  RNHCI 
amendments  to  the  statute  and 
regulations.  With  the  above  cited 
approach  to  elections,  we  might  be 
placing  some  beneficiaries  in  a  position 
of  having  an  RNHQ  election  revoked 
one  or  more  times  without  ever  being 
admitted  to  an  RNHQ.  This  would 
subject  a  beneficiary  to  having  to  wait 
the  prescribed  period  of  time  between 
revocation  and  when  they  could  again 
file  a  viable  election.  Therefore,  we 
decided  it  was  in  the  beneficiary's  best 
interest  to  initiate  the  election  process  at 
the  time  of  admission  to  an  RNHCI. 

Payment  to  Providers 

The  statute  provided  flexibility  for 
provider  payment  and  initially  we 
continued  the  new  provider  group 
under  the  TEFRA  payment  methodology 
to  ensure  a  smooth  transition.  The  new 
RNHQ  group  was  already  facing  a 
number  of  changes  when  compared 
with  their  prior  requirements  as 
Christian  Science  sanatoria.  We 
considered  the  possibility  of  moving 
swiftly  to  a  prospective  payment 
methodology  as  systems  were  being 
developed  for  skilled  nursing  facilities, 
home  health  agencies  and  rehabilitation 
hospitals.  While  the  new  methodologies 
were  difiierent  from  those  under  the 
hospital  diagnosis  related  group  (DRG), 
there  was  still  a  partial  diagnosis  based 
relationship  to  the  payment  system. 
Since  the  statute  probdbits  the  use  of 
diagnosis  or  other  medical  approaches 
for  assessing  RNHCI  patients,  we  have 
decided  to  wait  until  we  can  conduct 
studies  and  find  a  methodology  that  is 
fully  appropriate  for  the  RNHCI  setting. 

D.  Conclusion   . 

For  the  above  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act.  We  have 
determined  that  this  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  - 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  ibis  regulation 
was  reviewed  by  the  Ofiice  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  403 

Health  insiirance.  Hospitals, 
Intergovernmental  relations.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  fodlities.  Medicare,  Reporting 
and  recordkeeping  requirements. 


lessK  ins 


42  CFR .  'art  498 

Admifiistrative  practice  and 

,  Health  facilities,  Health 
,  Medicare,  Reporting  and 
recordk^ping  requirements. 

bns  set  forth  in  the  preamble, 
Cenl^rs  for  Medicare  &  Medicaid 
amends  42  CFR  chapter  IV  as 


procedu  -e, 
profe 


■  For 

the 

Services 

set  forth  below 


PART  41  3— SPECIAL  PROGRAMS  AND 
PROJE<  TS 

■  1.  The  authority  citation  forpart  403 
continue  ts  to  read  as  follows: 

Authoiity:  Sees.  1102  and  1871  of  the 
Social  Sef:urity  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpar^G — Religious  Nonmedical 
Health  ( lare  Institutions — Benefits, 
Conditions  of  Participation,  and 
Paymerl 


■  2.  In 
revised 


§403. 


.736,  paragraph  (a)(3)  is 
o  read  as  follows: 


§  403.73<     Condition  of  participation: 
Discharj  b  planning. 

***** 

(a)  Sti  ndard:  Discharge  planning 
evaluati on.*   *   * 

(3)  Th  B  discharge  planning  evaluation 
must  be  included  in  the  patient's  care 
record  f  >r  use  in  establishing  an 
appropr  ate  discharge  plan.  Staff  must 
discuss  the  results  of  the  discharge 
planning  evaluation  with  the  patient  or 
a  legal  r  ipresentative  acting  on  his  or 
her  behi  Jf. 


■  3.  In  §  403.738,  paragraph  (a)(4)  is 
added  ti  >  read  as  follows: 

§  403.734     Condition  of  participation: 
Admlnis  ration. 

***** 

(a)  Stfndard:  Compliance  with 
Federal,  State,  and  local  laws.  *  *  * 

(4)  Pr  vacy  of  individually  identifiable 
health  i  iformation  (45  CFR  part  164). 


PART 

AND  SUPPLIER 


499— PROVIDER  AGREEMENTS 
APPROVAL 


1489^ 


■  l.Th«  authority  citation  for  part  489 
continu  3S  to  read  as  follows: 

Autho  ity:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh) 

■  2.  In  4489.2,  paragraph  (b) 
introdu  :tory  text  is  republished  and  a 
new  pai  agraph  (b)(9)  is  added  to  read  as 
follows 


Scope  of  part 


(b)  The  following  providers  are 
subject  to  the  provisions  of  this  part: 

***** 

(9)  Religious  nonmedical  health  care 
institutions  (RNHCIs). 

*  *        •        *        *  ~ 

■  3.  In  §  489.10  paragraphs  (a)  and  (c)  are 
revised  to  read  as  follows: 

§489.10    Basic  requirements. 

(a)  Any  of  the  providers  specified  in  ^ 
§  489.2  may  request  participation  in 
Medicare.  In  order  to  be  accepted,  it 
must  meet  the  conditions  of 
participation  or  requirements  (for  SNFs) 
set  forth  in  this  section  and  elsewhere 
in  this  chapter.  The  RNHCIs  must  meet 
the  conditions  for  coverage,  conditions 
for  participation  and  the  requirements 
set  forth  in  this  section  and  elsewhere 
in  this  chapter. 
***** 

(c)  In  order  for  a  hospital,  SNF,  HHA, 
hospice,  or  RNHCI  to  be  accepted,  it 
must  also  meet  the  advance  directives 
requirements  specified  in  subpart  I  of 
this  part. 
***** 

■  4.  In  §  489.53  paragraph  (a)  introductry 
text  is  republished  and  paragraph  (a)(3) 
is  revised  to  read  as  follows: 

§489.53    Tennlnation  by  CMS. 

(a)  Basis  for  termination  of  agreement 
with  any  provider.  CMS  may  terminate 
the  agreement  with  any  provider  if  CMS 
finds  that  any  of  the  following  failings 
is  attributable  to  that  provider: 
***** 

(3)  It  no  longer  meets  the  appropriate 
conditions  of  participation  or 
requirements  (for  SNFs  and  NFs)  set 
forth  elsewhere  in  this  chapter.  In  the 
case  of  an  RNHCI  no  longer  meets  the 
conditions  for  coverage,  conditions  of 
participation  and  requirements  set  forth 
elsewhere  in  this  chapter. 

*  *        *        •        * 

■  5.  In  §  489.102,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§489.102    Requirements  for  providers. 

(a)  Hospitals,  critical  access  hospitals, 
skilled  nursing  facilities,  nursing 
facilities,  home  health  agencies, 
providers  of  home  health  care  (and  for 
Medicaid  purposes,  providers  of 
personal  care  services),  hospices,  and 
religious  nonmedical  health  care 
institutions  must  maintain  written 
policies  and  procedures  concerning 
advance  directives  with  respect  to  all 
adult  individuals  receiving  medical 
care,  or  patient  care  in  the  case  of  a 
patient  in  a  religious  noiunedical  health 
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care  institution,  by  or  through  the 
provider  and  are  required  to: 


PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMINATIONS  THAT  AFFECT  THE 
PARTiaPATION  OF  ICFs/MR  AND 
CERTAIN  NFS  IN  THE  MEDICAID 
PROGRAM 

■  1.  The  authority  citation  for  part  498 
continues  to  read  as  follows: 

Authoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  In  §498.2  the  definition  of 
"provider"  is  revised  to  read  as  follows: 

f498.2    Dsfinttions. 

»        *        *        *        * 

Provider  means  a  hospital,  critical 
access  hospital  (CAH),  skilled  nursing 
facility  (SNF),  comprehensive 
outpatient  rehabilitation  facility  (CORF), 
home  health  agency  (HHA),  hospice,  or 
religious  nonmedical  health  care 
institution  (RNHCI)  that  has  in  effect  an 
agreement  to  participate  in  Medicare, 
that  has  in  effect  an  agreement  to 
participate  in  Medicaid,  or  a  clinic, 
rehabilitation  agency,  or  public  health 
agency  that  has  a  similar  agreement  but 
only  to  furnish  outpatient  physical 
therapy  or  outpatient  speech  pathology 
services,  and  prospective  provider 
means  any  of  the  listed  entities  that 
seeks  to  participate  in  Medicare  as  a 
provider  or  to  have  any  facility  or 
organization  determined  to  be  a 
department  of  the  provider  or  provider- 
based  entity  under  §413.65  of  this 
chapter. 
*        *        »        *        * 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  Program  No.  93.774.  Medicare- 
Supplementary  Medical  Insurance  Program; 
and  Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  May  19, 2003. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  and 
Medicaid  Services. 

Dated:  August  6,  2003. 

Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  03-29139  Filed  11-26-03;  8:45  am] 

nUJNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  408 
Rf  N  0938-Aijt9 

[CMS-6016-F] 

Medicare  Program;  Reduction  in 
Medicare  Part  B  Premiums  as 
Additional  Beneflte  Under 
Medicare+Choice  Plans 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  revises  the 
regulations  to  provide  for  a 
Medicare+Choice  organization  to  offer  a 
reduction  in  the  standard  Medicare  Part 
B  premium  as  an  additional  benefit 
imder  one  or  more  Medicare+Choice 
(M+C)  plans.  The  legislation  specifies 
that  the  reduction  to  the  Medicare  Part 
B  premium  cannot  exceed  the  standard 
Medicare  Part  B  premium  amount  and 
cannot  be  applied  to  surcharges. 
Siutiharges  are  increased  premiums  for 
late  enrollment  and  for  reenrollment. 
The  Medicare  Part  B  premium  may  be 
collected  by  a  variety  of  methods:  Paid 
directly  to  the  Centers  of  Medicare  & 
Medicaid  Services  by  the  beneficiary; 
collected  as  an  adjustment  to  any  Social 
Security,  Railroad  Retirement,  or  Civil 
Service  Retirement  benefits;  paid  by  an 
employer  as  part  of  an  annuity  package; 
or.  paid  by  the  State  for  individuals 
enrolled  in  a  qualifying  State  Medicaid 
program.  This  legislation  applies  to 
benefits  under  Medicare  M+C  plans 
offered  by  an  M+C  organization  electing 
this  option,  beginning  January  1.  2003. 
This  final  rule  revises  the  regulations  to 
set  out  the  basic  rules  under  section  606 
of  the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  Protection  Act  of 
2000  (BIPA)  for  adjustment  and 
payment  of  the  Medicare  Part  B 
premiiun. 

EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  December  29, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Sanders,  (410)  786-0808. 
SUPPLEMENTARY  INFORMATION:  To  order 
copies  of  the  Fed«-al  Register 

containing  this  dociunent,  send  your 
request  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954, 
Pittsburgh.  PA  15250-7954.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  or  money  order  payable  to  the 
Superintendent  of  Documents,  or 


enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
prders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  or  by 
faxing  to  (202)  512-2250.  The  cost  for 
each  copy  is  $10.  As  an  alternative,  you 
can  view  and  photocopy  the  Federal 
Rejpster  document  at  most  libraries 
designated  as  Federal  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register.  This  Federal  Register 
document  is  also  available  from  the 
Federal  Register  online  database 
through  GPO  access,  a  service  of  the 
U.S.  Government  Printing  Office.  The 
Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 
I.  Background 

Section  606  of  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA)  amended  section  1854  (f) 
(1)  of  the  Social  Security  Act  (the  Act) 
by  allowing  Medicare+Choice  (M+C) 
organizations  to  elect  to  receive  a 
reduction  in  its  pajmient  imder  • 
§  422.250(a)(1),  80  percent  of  which 
would  be  applied  to  reduce  (or 
eliminate)  the  standard  Medicare  Part  B 
premium  otherwise  paid  by,  or  on 
behalf  of,  its  Medicare  enrollees.  This 
was  intended  to  make  the  M+C  plan 
more  attractive  to  Medicare 
beneficiaries  and  increase  enrollment  in ' 
M+C  plans. 

Beneficiaries  must  pay  a  premium  in 
order  to  receive  Supplementary  Medical 
Insiuance  benefits  commonly  referred  to 
as  Medicare  Part  B.  The  Part  B 
premiiuns  are  collected  monthly,  most 
commonly  as  deductions  from  the 
beneficiary's  Social  Seciuity  or  other 
retirement  benefits.  They  also  may  be 
paid  by  a  third  party,  such  as  an 
employer  or  the  State  Medicaid 
program,  or  are  paid  directly  by  the 
beneficiary. 

The  provisions  of  this  final  rule 
revising  part  408  to  reflect  the 
provisions  of  section  606  of  BIPA  are 
described  in  detail  in  section  II, 
Provisions  of  the  Final  Rule. 

n.  Provisions  of  the  Final  Rule 

We  are  making  the  following  revisions 
to  42  CFR  pari  408  to  reflect  changes  in 
the  statute  made  in  section  606  of  BIPA: 

We  are  adding  a  new  §  408.21  entitied 
"Reduction  in  Medicare  Part-B  Premium 
as  an  Additional  Benefit  Undier 
Medicare+Choice  Plans."  This  new 
provision  includes  paragraphs  treating, 
respectively,  the  basis  for  a  reduction  of 
Medicare  Part  B  premiums,  the 
administrative  requirements  for  a 
Medicare  Part  B  premium  reduction. 
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benefidaiy  eligibility,  and  notification 
of  premium  reductions. 

m  §408.21(a],  we  set  fortlr  language 
reflecting  the  £act  that,  under  section 
606  of  BffA,  an  M-«-C  organization  may 
offer,  as  an  additional  benefit  under  an 
M+C  plan,  a  reduction  in  the  amount 
that  an  enroUee  in  the  M-tC  plan  pays 
to  Medicare  for  the  Medicare  Part  B 
premium.  For  the  Medicare  Part  B 
premiimi  reduction  to  occur,  the  M+C 
organization  must  accept  a  reduction  in 
its  monthly  capitation  payments  under 
§  422.250(a)(1).  The  Medicare  Part  B 
premium  paid  by  a  beneficiary  enrolled 
in  an  M+C  plan  that  offers  this 
additional  benefit  will  be  reduced  by  80 
percent  of  the  amount  that  the 
capitation  payment  to  the  M+C 
organization  is  reduced.  The  Medicare 
Part  B  premium  reduction  may  not 
exceed  the  standard  Medicare  Part  B 
premiimi  amount,  and  if  the  beneficiary 
owes  less  than  this  amount,  the 
difference  is  not  paid  to  the  Medicare 
beneficiary. 

In  §  408.2Kb),  we  set  forth  the 
administrative  requirements  under 
section  606  of  BIPA  for  the  Medicare 
Part  B  premium  reductions.  These 
requirements  include:  (1)  The  M+C 
capitation  reduction  must  not  result  in 
a  Medicare  Part  B  premium  reduction 
greater  than  the  standard  premium 
amount  determined  for  the  year  imder 
section  1839  of  the  Act  (the  reduction  to 
the  Medicare  Part  B  premium  may  be 
less);  (2)  the  Medicare  Part  B  premium 
reduction  will  use  qnly  multiples  of  10 
cents:  (3)  the  Medicare  Part  B  premium 
reduction  will  be  applied  to  all 
beneficiaries  who  are  enrolled  in  the 
M+C  plan  under  which  the  benefit  is 
offered  without  regard  to  who  actually 
pays/collects  the  Medicare  Part  B 
premium  (Social  Security 
Administration  (SSA),  Railroad 
Retirement  Board  (RRB),  Office  of 
Personnel  Management  (OPM),  the 
beneficiary,  the  State,  or  employer);  (4) 
The  Medicare  Part  B  premium  reduction 
will  never  result  in  a  payment  to  a 
beneficiary.  (If  the  amoimt  of  the 
reduction  is  equal  to  or  greater  than  the 
amount  a  beneficiary  owes  due  to  hold 
harmless  premiums,  the  beneficiary  will 
owe  $0.) 

Section  408.21(c)  specifies  the 
eligibility  requirements  imder  section 
606  of  BIPA  for  the  Medicare  Part  B 
premium  reduction;  namely  that,  in 
order  to  be  eligible  for  the  reduction,  a 
beneficiary  must  be  enrolled  in  an  M+C 
plan  that  offers  the  reduction  to  the 
Medicare  Part  B  premium  as  an 
additional  benefit. 

Section  408.21(d)  explains  that  after 
the  Centffls  for  Medicare  &  Medicaid 
Services  (CMS)  determines  the  Medicare 


Part  B  p  -emium  reduction  amount  for 
each  eli  ;ible  beneficiary,  the  SSA,  RRB, 
or  OPMlas  applicable,  will  include  the 
adjuste<  amoimt  of  the  Medicare  Part  B 
premiui  1  in  benefit  check  amounts  as 
-appropr  ate  and  notify  the  beneficiaries 
of  their  lew  benefit  amount.  The 
paragra]  ih  also  notes  that  we  will  notify 
States,  rormal  groups,  and  directly 
billed  beneficiaries  of  each  beneficiary's 
reduced  Medicare  Part  B  premiimn 
amoimtl  in  the  regular  monthly  billing 
processJ 

m.  Collection  of  InfiDimation 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  J  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
coUectii  in  of  information  requirement  is 
submitt  id  to  the  Office  of  Management 
and  Buoget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whethei  an  information  collection 
should  be  approved  by  OMB,  section 
3506c{2|(A)  of  the  Paperwork  Reduction 
Act  of  lp95  requires  diat  we  solicit 
commei  it  on  the  following  issues: 
— ^The  n  eed  for  the  information 

coUec  lion  and  its  usefulness  in 

carryi  ag  out  the  proper  functions  of 

our  a|  ency. 
— The  a  xuracy  of  our  estimatfrof  the 

infon  lation  collection  burden. 
— ^The  q  iiality,  utility,  and  clarity  of  the 

infon  lation  to  be  collected. 
— Recommendations  to  minimize  the 

infonhation  collection  burden  on  the 

affect  id  public,  including  automated 

coUec  tion  techniques. 

Then  are  no  information  collection 
require]  aents  associated  with  this  final 
rule.  Th  is  provision  is  strictly  voluntary 
and  is  p  rovided  as  a  benefit  option  for 
M+C  or  ;anizations. 

rv.  Reg  datory  Impact 

We  h  ive  examined  the  impacts  of  this 
final  ru  e  as  required  by  Executive 
Order  1^866  (September  1993, 
Regulatory  Planning  and  Review),  the 
Regulat  )ry  Flexibility  Act  (RFA) 
(Septenlber  19, 1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act,  the  Unfunded  Mandates  Reform 
Act  of  1 955  (Pub.  L.  104-4),  and 
Executi  /e  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  ar  d  benefits  of  available  regulatory 
altematives  and,  if  regulation  is 
necess^,  to  select  regulatory 
approai  hes  that  maximize  net  benefits 
(includ  ng  potential  economic, 
enviroi  mental,  public  health  and  safety 


effects;  distributive  impacts;  and 
equity).  A  regulatory  impact  analysis 
(lUA)  must  be  prepared  for  major  rules 
with  economioally  significant  effects 
($100  million  or  more  annually).  This  is 
not  a  major  rule.  It  will  have  no 
significant  economic  impact  on  either 
costs  or  savings  and  may  residt  in  lower 
premiums  for  some  beneficiaries. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  miUion  annually  [see  65 
FR  69432).  Individuals  and  States  are 
not  included  in  the  definition  of  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
sig^iificant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  located  outside  of  a 
Metropolitan  Statistical  Area  with  fewer 
than  100  beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  rule  will  have  no 
impact  on  any  small  entities  or  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
final  rule  will  have  a  positive  effect  on 
the  annual  expenditures  of  any  State, 
local,  or  tribal  government,  or  private 
sector  with  enroUees  covered  imder  a 
State  buy-in  agreement  or  group  payer 
arrangement  as  set  forth  in  subpart  C 
and  E,  respectively,  of  part  407  of  this 
chapter;  and,  whose  enrollees  opt  to 
enroll  in  a  Medicare+Choice 
organization's  (M+CO)  Plan  Benefit 
Package  that  offers  a  reduction  to  the 
Medicare  Part  B  premium  permitted  as 
an  additional  benefit,  authorized  under 
section  606  of  the  BIPA  and  defined 
under  part  422,  subpart  A  of  this 
chapter.  Any  reduction  to  the 
beneficiary's  Medicare  Part  B  premium 
will  be  applied  regardless  of  the  entity 
that  actually  pays  the  Medicare  Part  B 
premium  on  behalf  of  the  beneficiary. 
The  entity  that  actually  pays  the 
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Medicare  Part  B  premium  would  receive 
the  benefit  of  this  reduction  under  this 
rule.  If  a  beneficiary  is  paying  the 
premium,  he  or  she  would  pay  a  lower 
premiiun.  If  another  entity  pays  the 
premium,  they  would  receive  the 
savings. 

Executive  Order  13132  establishes 
certainjrequirements  that  an  agency 
must  meet  when  it  promulgates  a  final 
rule  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  final  rule  would  impose  no  direct 
requirement  costs  on  State  and  local 
governments,  would  not  preempt  State 
law,  or  have  any  Federalism 
implications.  Participation  is  strictly 
volimtary. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget.  This  final  rule 
is  not  a  major  rule  as  defined  at  5  U.S.C. 
804(2). 

V.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  imder 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  The  notice  of  proposed 
rulemaking  can  be  waived,  however,  if 
an  agency  finds  good  cause  that  notice 
and  comment  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  it 
incorporates  a  statement  of  the  finding 
and  its  reasons  in  the  rule  issued. 

Publishing  a  proposed  rule  is 
imnecessary  in  this  instance,  as  this 
final  rule  only  makes  conforming 
changes  to  the  regiilations  to  implement 
sections  of  the  BIPA  in  which  the 
Congress  allowed  no  discretion  as  to  the 
actions  to  be  taken  and  the  times  in 
which  they  must  be  completed.  These 
changes  were  enacted  by  the  Congress, 
and  would  be  in  effect  on  the  date 
mandated  by  the  legislation  without 
regard  to  whether  they  are  reflected  in 
conforming  changes  to  the  regulation 
text,  since  a  statute  controls  over  a 
regulation.  In  this  final  rule  we  merely 
have  revised  the  regulation  text  to 
reflect  these  new  statutory  provisions  .- 
The  BIPA  provisions  have  been 
incorporated  virtually  verbatim,  with  no 
interpretation  necessary.  We  do  not 
believe  that  publishing  a  notice  of 
proposed  rulemaking  is  necessary,  nor 
would  it  be  practicable  given  that  a 
number  of  the  provisions  have  already 


taken  effect  consistent  with  the  effective 
dates  established  under  the  BIPA. 

List  of  Subjects  in  42  CFR  Part  408 

Medicare. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV,  part  406  as  set  forth  below: 

PART  408— PREMIUMS  FOR 
SUPPLEMENTAL  MEDICAL 
INSURANCE 

■  1.  The  authority  citation  for  part  408 
continues  to  read  as'follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.Q  1302  and 
1395hh). 

Subpart  B— Amount  of  Monthly 
Premiums 

■  2.  Section  408.21  is  added  to  read  as 
follows: 

§  408.21  Redtjction  in  Medicare  Part  B 
prwnium  as  an  additional  benefit  under 
iM«dlcar»*Ctiolee  plans. 

(a)  Basis  for  reduction  in  PartB 
premium.  Beginning  January  1,  2003  an 
M+C  organization  may  elect  to  receive 
a  reduction  in  its  payments  under 

§  422.250(a)(1)  of  this  chapter  if— 

(1)  80  percent  of  the  pajmient 
reduction  is  applied  to  reduce  the 
standard  Medicare  Part  B  premiums  of 
its  Medicare  enroUees. 

(2)  The  Medicare  Part  B  premium  is 
reduced  monthly  and  is  offered  to  all 
Medicare  enroUees  in  a  specific  plan 
benefit  package. 

(b)  Aaniinistrative  requirements  for 
the  Part  B  premium  reduction.  (1)  The 
Medicare  Part  B  premium  reduction 
cannot  be  greater  than  the  standard 
premium  amoimt  determined  for  the 
year,  under  section  1839(a)(3)  of  the 
Act.  However,  it  may  be  less. 

(2)  The  Medicare  Part  B  premium 
reduction  must  be  a  multiple  of  10 
cents. 

(3)  The  Medicare  Part  B  premiiun 
reduction  is  applied  regardless  of  who 
pays  or  collects  the  Part  B  premium  on 
behalf  of  the  beneficiary. 

(4)  The  Medicare  Part  B  premiiun  can 
never  be  less  than  zero  and  will  never 
result  in  a  pajonent  to  a  beneficiary  for 
a  specific  month. 

(c)  Beneficiary  eligibility.  In  order  for 
a  beneficiary  to  be  eligible  for  the 
Medicare  Part  B  premium  reduction,  the 
beneficiary  must  be  enrolled  in  an  M+C 
plan  that  offers  the  Medicare  Part  B 
premium  reduction  as  an  additional 
benefit. 

(d)  Notifications.  After  determining 
the  Medicare  Part  B  premium  reduction 
amount  for  each  eligible  beneficiary, 
CMS  will— 


(1)  Transmit  this  information  to  the 
Social  Seciuity  Administration, 
Railroad  Retirement  Board,  or  the  Office 
of  Personnel  Management,  as 
appropriate,  which  will  adjust  the 
benefit  check  amounts  as  appropriate 
and  notify  the  beneficiaries  of  their  new 
benefit  amount. 

(2)  Notify  states  and  formal  groups 
and  direct  billed  beneficiaries  of  their 
reduced  premium  amounts  in  the 
regular  monthly  billing  process. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  May  6,  2003. 

T1m»ms  A.  Scully, 

Administrator.  Centers  for  Medicare  6- 
Medicaid  Services. 

Approved:  )uly  28,  2003. 
Tommy  G.  Thompson, 
Secretary. 
[FRDoc.  03-28718  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

43  CFR  Part  4 
RIN1000-AA92 

Special  Rules  Appllcabie  to  Surface 
Coal  Mining  Hearings  and  Appeels 

AGENCY:  Office  of  the  Secretary,  Interior. 
action:  Final  rule. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  is  publishing  a  final  rule  that 
revises  an  existing  regulation  allocating 
the  burden  of  proof  in  a  proceeding 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 
EFFECTIVE  DATE:  December  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
A.  Irwin,  Administrative  Judge,  Interior 
Board  of  Land  Appeals.  U.S. 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington, 
Virginia  22203,  telephone  703-235- 
3750.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  800-67  7-«339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  20,  2003,  the  Office  of 
Hearings  and  Appeals  (OHA)  published 
for  comment  a  petition  for  rulemaking 
that  it  had  received  from  the  National 
Mining  Association  (NMA).  68  FR 
13657-13661  (Mar.  20,  2003).  On  the 
basis  of  the  decision  of  the  U.S. 
Supreme  Court  in  Director.  Office  of 
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Workers'  Compensation  Programs, 
Department  of  Labor  v.  Greenwich 
Collieries,  512  U.S.  267, 114  S.  Ct.«251 
(1994),  the  petition  uiged  that  OtiA. 
reallocate  the  burden  of  proof  in  several 
existing  rules  that  govern  hearings 
under  the  Surface  Mining  Ck>ntrQl  and 
Reclamation  Act  of  1977,  30  U.S.C. 
1201-1328  (2000)  (the  Act  or  SMCRA). 

The  Administrative  Procedure  Act 
(APA),  5  U.S.C.  554  (2000),  applies  to 
cases  of  adjudication  that  are  required 
by  statute  to  be  determined  on  the 
record  after  an  opportunity  for  an 
agency  hearing.  Section  554(c)(2)  of  the 
APA  requires  an  agency  to  give  all 
interested  parties  an  opportunity  for  a 
hearing  in  accordance  with  sections  556 
and  557.  Section  556(d)  provides  that 
"(e]xcept  as  otherwise  provided  by 
statute,  the  proponent  of  a  rule  or  order 
has  the  burden  of  proof." 

In  Greenwich  Collieries,  the  Supreme 
Ckiurt  considered  whether  a  rule 
employed  by  the  Department'  of  Labor  in 
adjudicating  claims' for  benefits  under 
the  Black  Lung  Benefits  Act  was 
consistent  witili  section  556(d)  of  the 
APA.  The  Court  explained  that  the 
effect  of  the  rule  was  to  "shift  the 
burden  of  persuasion  tcf  the  party 
opposing  the  benefits  claim — ^when  the 
evidence  is  evenly  balanced,  the 
benefits  claimant  wins,"  512  U.S.  at 
269, 114  S.  Ct.  at  2253.  The  Court 
construed  the  term  "burden  of  proof  in 
section  556(d)  to  mean  "burden  of 
persuasion,"  not  merely  "burden  of 
production  (i.e.,  the  burden  of  going 
forward  with  evidence),"  512  U.S.  at 
272, 114  S.  Ct.  at  2255;  and  it  concluded 
that  the  Department  of  Labor  rule  was 
inconsistent  with  section  556(d), 
pursuant  to  which  "when  the  evidence 
is  evenly  balanced,  the  benefits  claimant 
must  lose."  512  U.S.  at  281, 114  S.  Ct. 
at  2259. 

The  NMA  petition  argued  that,  "[i]n 
those  proceedings  where  SMCRA  does 
not  expressly  provide  a  burden  of  proof 
distinct  firom  that  set  forth  in  the  APA, 
OHA  has  improperly  relieved  OSM  [the 
Office  of  Surface  Mining  Reclamation  - 
and  Enforcement]  of  the  burden  of 
persuasion  when  OSM  is  the  proponent 
of  a  rule  or  order  *   *   *.  Since  the 
ultimate  burden  of  persuasion  under 
section  [556(d)]  of  the  APA  requires  the 
agency  as  a  proponent  of  a  rule  or  order 
to  prove  its  case  by  a  preponderance  of 
the  evidence  *  *  *,  OHA  must  revise 
its  regulations  concerning  the  burden  of 
proof  to  require  OSM,  as  the  proponent 
of  a  rule  or  order,  to  prove  its  case  by 
a  preponderance  of  the  evidence." 
Petition  at  11. 

The  petition  addressed  existing  OHA 
rules  applicable  to  the  burden  of  proof 
in  five  diff»ent  kinds  of  proceedings: 


(1)  Proceedings  to  review  notices  of 
violation  or  cessation  orders  issued 
imder  s^tion  52^1  of  the  Act  (the 
applical  lie  existing  rule  is  43  CFR 
4.1171);  (2)  civil  penalty  proceedings 
(§4.115  i);  (3)  individual  civil  penalty 
proceed  ngs  (§4.1307);  (4)  permit 
suspens  on  or  revocation  proceedings 
(§  4.119  [);  and  (5)  proceedings  to  review 
permit  r  ^visions  ordered  by  OSM 
(§4.1361  i(b)). 

OHA  eceived  19  comments  in 
support  af  the  petition  from  mining 
companies,  mining  trade  associations, 
and  law  firms;  and  if  received  one 
comment  from  an  agency  in  a  primacy 
state  recommending  that  the  burden  of 
proof  remain  with  die  permittee. 

As  a  preliminary  matter  OHA 
observes  that,  although  the  Supreme 
Court  did  not  discuss  how  often  "the 
evidence  is  evenly  balanced,"  in  OHA's 
experience  under  SMCRA  it  is  quite 
rare.  Set,  e.g.,  OSM  v.  C-Ann  Coal  Co., 
94  mui  14, 19  (1986);  Harry  Smith 
Construbtion  Co.  v.  OSM,  78  IBLA  27, 
29,  32  (1983). 

In  ant  event,  with  one  exception, 
OHA  does  not  agree  with  the  premise  of 
the  NMA  petition,  i.e.,  that  SMCRA 
does  noj  provide  for  a  burden  of  proof 
distinct  arom  that  set  forth  in  section 
556(d)  of  the  APA  for  the  proceedings 
NMA  a(  dresses.  Whether  or  not  OSM  is 
"the  pn  ponent  of  atule  or  order" 
within  t  le  meaning  of  section  556(d),  it 
does  no  bear  the  burden  of  persuasion 
in  most  of  the  proceedings  discussed  in 
NMA's  >etition  because  SMCRA 
"otherv  ise  provide[s]."  Each  of  the 
proceed  ngs  is  analyzed  below. 

A.  Proci  edings  To  Review  Notices  of 
Violatio  n  or  Cessation  Orders  Issued 
Under  i  ection  521  of  the  Act 

Secti*  n  525(a)(1)  of  the  Act,  30  U.S.C. 
1275(a)  1),  provides  as  follows: 

A  penajttee  issued  a  notice  or  order  by  the 
Secretar]|  pursuant  to  the  provisions  of 
subpara{  -aphs  (a)(2)  and  (3)  of  section  521  of 
this  title  30  U.S.C.  1271],  or  pursuant  to  a 
Federal  |  rogram  or  the  Federal  lands 
program,  or  any  person  having  an  interest 
which  is  or  may  be  adversely  affected  by 
such  not  ce  or  order  or  by  any  modification, 
vacation  or  termination  of  such  notice  or 
order,  m  ly  apply  to  the  Secretary  for  review 
of  the  no  ice  or  order  within  thirty  days  of 
receipt  t]  lereof  or  within  thirty  days  of  its 
modificfl  ion,  vacation,  or  termination.  Upon 
receipt  of  such  application,  the  Secretary 
shall  cause  such  investigation  to  be  made  as 
he  deemt  appropriate.  Such  investigation 
shall  profnde  an  opportunity  for  a  public 
hearing,  tat  the  request  of  the  applicant  or  the 
person  having  an  interest  which  is  or  may  be 
adversel  r  affected,  to  enable  the  applicant  or 
such  pet  ton  to  present  information  relating 
to  the  isi  uance  and  continuance  of  such 
notice  oi  order  or  the  modification,  vacation, 
or  tennii  ation  Uiereof.  The  filing  of  an 


application  for  review  under  this  subsection 
shall  not  operate  as  a  stay  of  any  order  or 
notice. 

Section  525(a)(1)  (emphasis  added). 
Under  section  525(a)(2),  "[a]ny  such 
hearing  shall  be  of  record  and  shall  be 
subject  to  section  554  of  title  5  of  the 
United  State  Code." 

The  existing  regulation,  43  CFR 
4.1171,  provides  that  OSM  has  the 
"burden  of  going  forward  to  establish  a 
prima  facie  case  as  to  the  validity"  of 
the  notice  or  order  or  its  modification, 
vacation  or  termination;  the  "ultimate 
biu-den  of  persuasion"  rests  with  the 
applicant  for  review.  OHA  believes  the 
regulation  correctly  allocates  the 
biudens  of  proof. 

In  Old  Ben  Coal  Corp.  v.  Interior 
Board  of  Mine  Operations  Appeals,  523 
F.2d  25  (7th  Cir.  1975),  the  court 
construed  nearly  identical  language 
from  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969.  Section  105(a)(1)  of 
that  statute,  30  U.S.C.  815(a)(1)  (1976), 
provided  as  follows: 

An  operator  issued  an  order  pursuant  to 
th^  provisions  of  Section  814  of  this  title,  or 
any  representative  of  miners  in  any  mine 
affected  by  such  order  or  by  any  modification 
or  termination  of  such  order,  may  apply  to 
the  Secretary  for  review  of  the  order  within 
thirty  days  of  receipt  thereof  or  within  thirty 
days  of  its  modification  or  termination. 
*  *  *  Upon  receipt  of  such  application,  the 
Secretary  shall  cause  such  investigation  to  be 
made  as  he  deems  appropriate.  Such 
investigation  shall  provide  an  opportunity  for 
a  public  hearing,  at  the  request  of  the 
operator  or  the  representative  of  miners  in 
such  mine,  to  enable  the  operator  and  the 
representative  of  miners  in  such  mine  to 
present  information  relating  to  the  issuance 
or  continuance  of  such  order  or  the 
modification  or  termination  thereof  or  to  the 
time  fixed  in  such  notice.  The  filing  of  an 
application  for  review  under  this  subsection 
shall  not  operate  as  a  stay  of  any  order  or 
notice. 

(Emphasis  added.)  Section  105(a)(2) 
provided  that  any  such  hearing  "shall 
be  of  record  and  shall  be  subject  to 
section  554  of  title  5." 

The  operator  in  that  case  argued  that 
a  Department  of  the  Interior  regulation 
allocating  the  binden  of  proof  tinder 
section  105(a)  to  "the  applicant, 
petitioner,  or  other  par^  initiating  the 
proceedings"  violated  section  556(d)  of 
the  APA  because  there  was  no  provision 
in  the  Coal  Mine  Health  and  Safety  Act 
that  "require[d]  die  mine  operator  to 
carry  the  burden  of  proof  in  a  review  of 
summary  agency  action."  523  F.2d  at 
35.  In  defending  the  regulation,  the 
Secretary  argued  that  section  105(a)  fit 
within  the  "[e]xcept  as  otherwise 
provided  by  statute"  language  in  section 
556(d)  "because  it  specifically  places  on 
the  operator  who  requests  a  public 
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hearing  the  burden  "to  present 
information  relating  to  the  issuance  and 
continuance  of  such  order  [Section 
104(a)  withdrawal  order].'"  Id.  at  36 
(bracketed  text  in  original).  The  court 
agreed: 

We  think  that  an  examination  of  the 
statutory  scheme  as  a  whole,  as  well  as  a 
review  of  the  legislative  history  of  the  Act 
*   *  *,  supports  respondents'  argument  that 
the  Secretary's  regulation  is  consistent  with 
the  intent  of  Congress  to  place  upon  the  mine 
operator  the  primary  responsibility  for  the 
safety  of  miners. 

Id.  The  court  found  "no  compelling 
iadications  that  the  Secretary  was 
wrong  in  interpreting  the  Act  to  place 
the  burden  of  proof  on  the  petitioner." 
Id.  On  Petition  for  Rehearing,  the  coxut 
clarified  that,  "[i]n  practice  *  *  *,  the 
burden  of  proof  is  split,  with  the 
Government  bearing  the  burden  of  going 
forward  [to  establish  a  prima  facie  case], 
and  the  mine  operator  bearing  the 
lUtimate  burden  of  persuasion."  Id.  at 
39,  40. 

Since  Old  Ben  dealt  with  the 
exception  language  in  5  U.S.C.  556(d), 
rather  than  the  meaning  of  the  term 
"burden  of  proof,"  it  remains  good  law 
after  the  Supreme  Court's  decision  in 
Greenwich  Collieries.  II  Richard  J. 
Pierce,  Jr.,  Administrative  Law  Treatise 
§  10.7  (4th  ed.  2002),  at  760-61. 

A  similar  examination  of  SMCRA's 
language  and  legislative  history 
demonstrates  that  the  allocation  of  the 
burden  of  proof  in  43  CFR  4.1171  is 
likewise  consistent  with  the  intent  of 
Congress.  The  piupose  of  the  hearing 
provided  in  section  525(a)(1)  is  not  for 
the  Secretary  to  prove  that  a  violation 
exists  but  "to  enable  the  applicant 
*  *  *  to  present  information  relating  to 
the  issuance  and  continuance  of  [the] 
notice  or  order  *  *  *."  (emphasis 
supplied).  Thus  SMCRA  itself  places  the 
biu-den  of  proof  on  the  applicant.  This 
interpretation  is  clear  &om  the 
legislative  history: 

In  order  to  assure  expeditious  review  and 
due  process  for  persons  seeking 
administrative  relief  of  enforcement 
decisions  of  Federal  inspectors  under  the 
provisions  of  section  [521],  section  [525] 
establishes  clear,  definitive  administrative 
review  procedures.  Those  persons  having 
standing  to  request  such  administrative 
review  include  permittees  against  whom 
notices  and  orders  have  been  issued  pursuant 
to  section  [521]  and  persons  having  an 
interest  which  is  or  may  be  adversely  affected 
by  such  notice  or  order.  Any  person  with 
standing  may  request  a  public  hearing  which 
must  be  of  record  and  subject  to  the 
Administrative  Procedure  Act.  The  person     . 
seeking  review  shall  have  the  ultimate 
burden  of  proof  in  proceedings  to  review 
notices  and  orders  issued  under  Section 
[521].  Pending  review  the  notice  or  order 
complained  of  will  remain  in  effect.  *  *  * 


S.  Rep.  No.  95-128,  95th  Cong.,  1st 
Sess.,  92-93  (1977). 

The  legislative  Mstory  also  confirms 
what  is  obvious  from  the  language  of  the 
two  statutes,  namely,  that  SMCRA's 
enforcement  provisions  were  modeled 
after  those  in  the  Coal  Mine  Health  and 
Safety  Act.  Id.  at  58.  Thus,  comparable 
to  the  regulation  at  issue  in  Old  Ben,  43 
CFR  4.1171  properly  allocates  to  OSM 
the  burden  of  going  forward  to  establish 
a  prima  facie  case  as  to  the  validity  of 
the  notice  of  violation  or  cessation  order 
(or  its  modification,  vacation,  or 
termination),  and  to  the  applicant  for 
review  the  ultimate  burden  of 
persuasion. 

B.  Civil  Penalty  Proceedings 

Section  518(a)  of  the  Act,  30  U.S.C. 
1268(a),  provides  that  a  permittee  who 
violates  the  Act  or  a  permit  condition 
may  be  assessed  a  civil  penalty.  Section 
518(b)  provides  that  the  penalty  may 
only  be  assessed  after  the  person 
charged  with  a  violation  has  been  given 
the  opportimity  for  a  public  hearing 
conducted  in  accordance  with  section 
554  of  the  APA.  Section  518(c)  provides 
that  the  person  charged  may  contest  the 
amount  of  the  penalty  or  the  fact  of  the 
violation. 

Section  518(b)  also  provides  that, 
when  there  has  been  a  hearing,  "the 
Secretary  shall  *  *  *  issue  a  written 
decision  as  to  the  occurrence  of  the 
violation  and  the  amount  of  the  penalty 
which  is  warranted"  and  "shall 
consolidate  such  hearings  with  other 
proceedings  under  section  521"  when 
appropriate. 

When  OHA  originally  adopted  the 
regulation  governing  biu-dens  of  proof  in 
civil  penalty  proceedings,  43  CFR 
4.1155,  it  allocated  both  the  burden  of 
going  forward  to  establish  a  prima  facie 
case  and  the  burd«i  of  persuasion  to 
OSM,  with  respect  to  both  the  fact  of 
violation  and  the  amount  of  the  penalty. 
43  FR  34376,  34393  (Aug.  3,  1978).  The 
result  was  that  the  allocation  of  the 
ultimate  burden  of  persuasion  as  to  the 
fact  of  a  violation  was  inconsistent  with 
the  legislative  history  of  the  Act 
disciissed  above  in  connection  with 
section  525.  In  addition,  when  there  was 
a  consolidated  hearing  to  review  a 
notice  or  order  issued  under  section  521 
and  a  civil  penalty  proposed  under 
section  518,  there  were  contradictory 
provisions  allocating  the  ultimate 
binden  of  persuasion  as  to  the  fact  of  a 
violation:  §4.1171  to  the  applicant  for 
review  and  §  4.1155  to  OSM.  52  FR 
38246-38247  (October  15,  1987). 

In  1988,  therefore,  OHA  amended 
§4.1155  to  provide  that  "OSM  shall 
have  the  burden  of  going  forward  to 
establish  a  prima  facie  case  as  to  the  foot 


of  the  violation  and  the  amount  of  the 
civil  penalty  and  the  ultimate  burden  of 
persuasion  as  to  the  amount  of  the  civil 
penalty."  A  person  who  petitions  for 
review  of  a  proposed  assessment  of  a 
civil  ptenalty,  however,  has  "the 
ultimate  burden  of  persuasion  as  to  the 
fact  of  the  violation." 

Viewing  the  statutory  scheme  as  a 
whole,  including  the  interplay  among 
SMCRA  sections  518,  521,  and  525,  and 
in  view  of  the  legislative  history  and 
case  precedent  discussed  above.  OHA 
concludes  that  the  burden  of  proof  as  to 
the  fact  of  the  violation  in  civil  penalty 
proceedings  fits  within  the  exception 
language  of  5  U.S.C.  556(d)  and  that  43 
CFR  4.1155  is  consistent  with 
Congressional  intent. 

C.  Individual  Civil  Penalty  Proceedings 
'  Section  518(f)  of  the  Act,  30  U.S.C. 
1268(f),  provides  that,  when  a  corporate 
permittee  violates  a  condition  of  its 
permit  or  fails  or  refuses  to  comply  with 
any  order  issued  imder  section  521  of 
the  Act  or  any  order  in  a  final  decision 
by  the  Secretary  (with  certain 
exceptions),  any  director,  officer,  or 
agent  of  the  corporation  who  willfully 
and  knowingly  authorized,  ord«ed,  or 
carried  out  the  corporation's  violation  or 
its  failure  or  refussd  to  comply,  "shall  be 
subject  to  the  same  civil  penalties  *  *  * 
that  may  be  imposed  upon  a  person" 
undersection  518(a). 

43  CFR  4.1307(a)  allocates  to  OSM  the 
burden  of  going  forward  with  evidence 
to  establish  a  prima  facie  case  that  (1) 
the  corporation  violated  a  permit 
condition  or  failed  or  refused  to  comply 
v>rith  an  order;  (2)  the  individual  was  a 
director,  officer,  or  agent  of  the 
corporation  at  the  time  of  the  violation; 
and  (3)  the  individual  acted  willfully 
and  knowingly.  Section  4.1307(b) 
imposes  on  the  individual  the  ultimate 
burden  of  persuasion  as  to  (1)  whether 
the  corporation  violated  a  permit 
condition  or  failed  or  refused  to  comply 
with  an  order  and  (2)  whether  he  or  she 
was  a  director  or  officer  at  the  time  of 
the  violation  or  refusal.  Section 
4.1307(c)  imposes  on  OSM  the  ultimate 
burden  of  persuasion  as  to  (1)  whether 
the  individual  was  an  agent  of  the 
corporation^and  (2)  the  amount  of  the 
individual  civil  penalty. 

Just  as  the  statutory  scheme, 
legislative  history,  and  court  precedent 
discussed  above  assign  the  biirden  of 
persuasion  as  to  the  fact  of  a  violation 
to  a  corporate  permittee  under  section 
518(a),  so  they  support  allocating  the 
burden  of  proof  on  that  issue  to  the 
individual  under  section  518(f]. 
However,  the  same  conclusion  cannot 
be  drawn  as  to  the  individual's  role  in 
the  corporation.  Since  SMCRA  does  not 
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"otherwise  provided"  an  allocation  of 
the  burden  of  proof  on  that  issue,  OHA 
agrees  with  NMA  that  the  burden  must 
be  imposed  on  OSM  as  the  proponent  of 
the  order  (individual  civil  penalty) 
under  5  U.S.C.  556(d).  OHA  is  therefore 
amending  43  CFR  4.1307  in  this  final 
rule  to  state  that  OSM  has  the  ultimate 
burden  of  persuasion  as  to  whether  the 
individual  was  a  director,  officer,  or 
agent  of  the  corporation. 

D.  Permit  Suspension  6r  Revocation 
Proceedings 

Section  521(a)(4)  of  the  Act.  30  U.S.C. 
1271(a)(4),  provides  as  follows: 

When,  on  the  basis  of  a  Federal  inspection 
•  *  *,  the  Secretary  or  his  authorized 
reiuresentative  determines  that  a  pattern  of 
violations  of  any  requirements  of  this  Act  or 
any  permit  conditions  required  by  this  Act 
exists  or  has  existed,  and  if  the  Secretary  or 
his  authorized  representative  also  finds  that 
such  violations  are  caused  by  the 
imwarranted  failure  of  the  pennittee  to 
comply  with  any  requirements  of  this  Act  or 
any  permit  conditions,  or  that  such  violations 
are  willfully  caused  by  the  permittee,  the 
Secretary  or  his  authorized  representative 
shall  forthwith  issue  an  order  to  the 
permittee  to  show  cause  as  to  why  the  permit 
should  not  be  suspended  or  revoked  and 
shall  provide  opportimity  for  a  public 
hearing.  If  a  hearing  is  requested,  the 
Secretary  shall  inform  all  interested  parties  of 
the  time  and  place  of  the  hearing.  Upon  the 
permittee's  failure  to  show  cause  as  to  why 
the  permit  should  not  be  suspended  or 
revoked,  the  Secretary  or  his  authorized 
representative  shall  forthwith  suspend  or 
revoke  the  permit.     . 

(Emphasis  added.)  Section  525(d]  of  the 
Act.  30  U:S.C.  1275(d),  provides  that  the 
hearing  shaU  be  of  record  and  subject  to 
section  554  of  the  APA. 

OHA's  regulations  at  43  CFR  4.1194 
provide  that,  in  such  proceedings,  OSM 
has  the  burden  of  going  forward  to 
establish  a  prima  facie  case  for 
suspension  or  revocation  of  the  permit, 
but  the  ultimate  burden  of  persuasion 
that  the  permit  should  not  be  suspended 
or  revoked  rests  with  the  pennittee. 

The  language  of  section  521(a)(4) 
clearly  assigns  the  burden  of  persuasion 
in  permit  suspension  or  revocation 
proceedings  to  the  permittee.  The 
legislative  history  confirms  Congress' 
intent: 

This  section  [section  525]  also  provides  for 
the  Secretary  to  hold  a  public  hearing 
following  the  issuance  of  an  order  to  show 
cause  why  a  [>ermit  should  not  be  revoked  or 
suspended  pursuant  to  [section  521].  At  the 
hearing  the  permittee  shall  have  the  burden 
of  proof  to  show  why  his  permit  should  not 
be  suspended  or  revoked. 

S.  Rep.  No.  95-128,  95th  Cong.,  1st 
Sess.,  96  (1977)  (emphasis  added). 

As  with  the  fact-of-the-violation  issue 
in  proceedings  under  sections  525(a)(1), 


518(b),  ( ind  518(f),  therefore,  SMCRA 
provide  i  its  own  edlocation  of  the 
burden  pf  proof  in  permit  suspension  or 
revocation  proceedings,  and  the 
language  of  5  U.S.C.  556(d)  assigning 
the  burden  to  the  proponent  of  the  order 
does  not  apply. 

E.  Proct  edings  To  Review  Permit 
Revisioi  is  Ordered  by  OSM 

Secti<  n  511  of  the  Act,  30  U.S.C. 
1261,  a|  plies  to  revision  of  permits. 
Section  511(a)  provides  that,  during  the 
term  of  he  permit,  a  permittee  may 
apply  fc  r  a  revision  to  a  permit.  Section 
511(c)  p  rovides  that  the  regulatory 
authoril  y  must,  within  time  limits 
prescrit  3d  in  regulations,  review 
outstani  ing  permits  and  may  require 
reasona  >le  revision  or  modification  of 
permit  srovisions  during  the  term  of  the 
permit.  The  revision  or  modification  is 
to  be  "b  ised  upon  a  written  finding  and 
subject  o  notice  and  hearing 
require!  lents  established  by  the  State  or 
Federal  program.  "Id. 

OSM'b  implementing  regulations  at  30 
CFR  774.10(a)  provide  that  the 
regulatcry  authority  must  review  each 
permit  issued  under  an  approved 
progran^  not  later  than  the  middle  of 
each  permit  term.  The  regulatory 
authoriw  "may,  by  order,  require 
reasonable  revision  of  a  permit  *  *  *  to 
ensure  (^ompliance  with  the  Act  and  the 
regulatiy  program."  §  774.10(b).  Any 
order  rmuiring  revision  of  a  permit 
"shall  he  based  upon  written  findings 
£ind  shall  be  subject  to  the  provisions  for 
administrative  and  judicial  review  in 
(30  CFHl  part  775."  §  774.10(c).  Under 
§  775.1;  (c),  all  hearings  "under  a 
Federal  program  for  a  State  or  a  Federal 
lands  pi  ogram  *  *  *  on  an  application 
for  appi  oval  of  *  *  *  permit  revision 
shall  be  of  record  and  governed  by  5 
U.S.C.  J  54  and  43  CFR  part  4." 

OHA  s  regulations  at  43  CFR 
4.1366(  >)  provide  that,  in  a  proceeding 
to  revie  v  a  permit  revision  ordered  by 
OSM.  C  SM  has  the  burden  of  going 
forward  to  establish  a  prima  facie  case 
that  the  permit  should  be  revised,  and 
the  pen  littee  has  the  ultimate  burden  of 
persuas  on.  This  allocation  of  the 
burden  of  proof  was  explained  in  the 
preamb  e  to  the  proposed  rule: 

A  com  [nent  suggested  due  process  requires 
that  43  CJFR  [4.1365]  should  provide  that  the 
filing  of  6  request  for  review  would  stay  an 
OSM  order  requiring  revision  of  a  permit 
because  |t  is  an  "ex  parte  action  by 
OSM"*  '*  *  .  [B]ecause  the  purpose  of  such 
an  order  is  to  ensure  compliance  with  the  Act 
[see  30  (  FR  774.11(b)),  no  stay  is 
appropri  ate,  just  as  it  is  not  under  30  U.S.C. 
1275(a)(  .)  when  an  application  for  review  is 
filed  for  1  notice  of  violation  or  cessation 
order  (m  iless  temporary  relief  is  granted).  Cf. 
43  CFR '  .1116.  Because  of  the  enforcement 


nature  of  such  an  order,  the  ultimate  burden 
of  persuasion  is  properly  on  the  permittee  in 
43  CFR  [4.1366(b)].  Cf.  43  CFR  4.1171(b). 

51  FR  35250  (Oct.  2, 1986)  (emphasis 
added). 

Under  section  510(a)  of  the  Act,  30 
U.S.C.  1260(a).  "[tlhe  applicant  for  a 
permit,  or  revision  of  a  permit,  shall 
have  the  burden  of  establishing  that  his 
application  is  in  compUance  with  all  the 
requirements  of  the  applicable  State  or 
Federal  program."  If  at  any  point  the 
permitted  opwation  is  no  longer  in 
compliance  with  the  Act,  "the 
regvdatory  authority  *  *  *  niay  require 
reasonable  revision  or  modification  of 
the  permit  provisions  *  *  *  ."  Section 
511(c).  It  follows  that,  when  challenging 
OSM's  decision  to  require  a  permit 
revision  to  ensure  compliance  with  the 
Act,  the  permit  holder  properly  bears 
the  burden  of  persuasion. 

Construing  section  511(c)  in  light  of 
the  statutory  scheme  as  a  whole, 
including  sections  510(a),  521(a),  and 
525(a),  and  in  light  of  the  legislative 
history  and  case  precedent  interpreting 
those  provisions,  OHA  believes  it  has 
correctly  allocated  the  burden  of  proof 
in  43  CFR  4.1366(b). 

F.  Conclusion 

For  the  foregoing  reasons,  NMA's 
petition  for  rulemaking  i&  granted  in 
part  with  respect  to  43  CFR  4.1307  and 
is  otherwise  denied. 

n.  Review  Under  Procedural  Statutes 
and  Executive  Orders 

A.  Planning  and  Review  (E.G.  12866). 
accordance  with  the  criteria  in 
Executive  Order  12866,  the  Department 
of  the  Interior  finds  that  this  document 
is  not  a  significant  rule.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  rule  imder  Executive 
Order  12866. 

1.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
other  luiits  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  The  amended  rule  will  have 
virtually  no  effect  on  the  economy 
because  it  will  only  change  the 
allocation  of  the  btirden  of  proof — from 
the  individual  to  OSM — on  one  issue  in 
one  kind  of  proceeding  imder  SMCRA. 
Moreover,  the  practical  effect  of  the  rule 
will  be  limited  to  the  rare  situation  in    . 
which  the  evidence  on  that  one  issue  is 
evenly  balanced. 

2.  This  rule  will  not  create 
inconsistencies  with  or  interfere  with 
other  agencies'  actions.  The  rule  amends 
an  existing  OHA  regulation  to  change 
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the  allocation  of  the  burden  of  proof  in 
one  kind  of  proceeding  under  SMCRA. 

3.  This  rule  will  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients.  The 
existing  regulation  has  to  do  with  the 
burden  of  proof  in  one  kind  of 
proceeding  under  SMCRA,  not  with 
entitlements,  grants,  user  fees,  loan 
programs,  or  tihe  rights  and  obligations 
of  their  recipients. 

4.  This  rule  does  not  raise  novel  legal 
or  policy  issues.  Rather,  it  conforms 
OHA's  regulations  to  recent  coiut 
precedent. 

B.  Regulatory  Flexibility  Act.  The 
Department  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  defined  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Changing  the  allocation  of  the  burden  of 
proof  on  one  issue  in  individual  civil 
penalty  proceedings  imder  SMCRA  will 
have  no  effect  on  small  entities.  A  Small 
Entity  Compliance  Guide  is  not 
required. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804(2), 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act. 

1.  This  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  Changing  the  allocation  of  the 
burden  of  proof  in  one  kind  of 
proceeding  under  SMCRA  will  have  no 
effect  on  the  economy. 

2.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consiuners,  individual  industries, 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions. 
Changing  the  allocation  of  the  burden  of 
proof  in  one  kind  of  proceeding  imder 
SMCRA  will  not  affect  costs  or  prices 
for  citizens,  individual  industries,  or 
government  agencies. 

3.  This  rule  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Changing  the 
allocation  of  the  burden  of  proof  in  one 
kind  of  proceeding  imder  SMCRA  will 
have  no  effects,  adverse  or  beneficial,  on 
competition,  emplo3mient,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

D.  Unfunded  Mandates  Reform  Act. 
In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.),  the  Department  finds  as  follows: 

1.  This  rule  will  not  have  a  significant 
or  unique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector. 


Changing  the  allocation  of  the  burden  of 
proof  in  one  kind  of  proceeding  under 
SMCRA  will  neither  uniquely  nor 
significantly  affect  these  governments.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1531  et  seq.,  is  not 
required. 

2.  This  rule  will  not  produce  an 
unfunded  Federal  mandate  of  $100 
nullion  or  more  on  state,  local,  or  tribal 
governments  or  the  private  sector  in  any 
year,  i.e.,  it  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

E.  Takings  (E.O.  12630).  hi 
accordance  with  Executive  Order  12630, 
the  Department  finds  that  this  rule  will 
not  have  significant  takings 
implications.  A  takings  implication 
assessment  is  not  required.  Imposing  on 
OSM  the  burden  of  proof  on  one  issue 
in  one  kind  of  proceeding  under  the 
SMCRA  will  have  no  effect  cm  property 
rights. 

F.  Federalism  (E.O.  13132).  hi 
accordance  with  Executive  Order  13132, 
the  Department  finds  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  States  with 
approved  regulatory  programs  may  be 
affected  to  the  extent  they  make  a 
conforming  change  to  their  own  rules 
and  consequently  bear  the  burden  of, 
proof  on  the  issue  of  whether  someone 
who  receives  a  proposed  individual 
civil  penalty  assessment  was  an  officer, 
director,  or  agent  of  the  corporation. 
These  effects  are  so  minor  that  a 
Federalism  Assessment  is  not  required. 

G.  Civil  Justice  Reform  (E.O.  12988). 
In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  This  rule, 
because  it  simply  changes  the  allocation 
of  the  burden  of  proof  proceedings  in 
one  kind  of  proceeding  under  SMCRA, 
will  not  burden  either  administrative  or 
judicial  tribunals. 

H.  Paperwork  Reduction  Act.  This 
rule  will  not  require  an  information 
collection  from  10  or  more  parties,  and 
a  submission  under  the  Paperwork 
Reduction  Act  is  not  required.  An  OMB 
form  83-1  has  not  been  prepared  and 
has  not  been  approved  by  the  Office  of 
Pohcy  Analysis.  This  rule  will  only 
change  the  allocation  of  the  burden  of 
proof  in  one  kind  of  proceeding  under 
SMCRA;  it  will  not  require  the  public  to 
provide  information. 

I.  National  Environmental  Policy  Act. 
The  Department  has  analyzed  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 


(NEPA),  42  U.S.C.  4321  et  seq.,  Council 
on  Environmental  Quality  (CEQ) 
regulations,  40  CFR  part  1500,  and  the 
Department  of  the  Interior  Departmental 
Manual  (DM).  CEQ  regulations,  at  40 
CFR  1508.4,  define  a  "categorical 
exclusion"  as  a  category  of  actions  that 
the  Department  has  determined 
ordinarily  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  The 
regulations  further  direct  each 
department  to  adopt  NEPA  procedures, 
including  categorical  exclusions.  40 
CFR  1507.3.  The  Department  has 
determined  that  this  rule  is  categorically 
excluded  from  further  environmental 
analysis  under  NEPA  in  accordance 
with  516  DM  2,  Appendix  1,  which 
categorically  excludes  "(pjolicies, 
directives,  regulations  and  guidelines  of 
an  administrative,  financial,  legal, 
technical  or  procedural  nature."  In 
addition,  the  Department  has 
determined  that  none  of  the  exceptions 
to  categorical  exclusions,  listed  in  516 
DM  2,  Appendix  2,  applies  to  this  rule. 
This  rule  is  an  administrative  and 
procedural  rule,  relating  to  the 
allocation  of  the  burden  of  proof  in  one 
kind  of  proceeding  under  SMCRA. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  under  NEPA  is 
required. 

J.  Govemment-to-Govemment 
Relationship  with  Tribes.  In  accordance 
with  the  President's  memorandum  of 
April  29, 1994.  "Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments"  (59  FR 
22951),  E.O.  13175,  and  512  DM  2,  the 
Department  has  evaluated  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  has 
determined  that  there  are  no  potential 
effects.  This  rule  will  not  affect  Indian 
trust  resources;  it  will  simply  change 
the  allocation  of  the  burden  of  proof  in 
one  kind  of  proceeding  under  SMCRA. 

K.  Effects  on  the  Nation 's  Energy 
Supply.  In  accordance  with  Executive 
Order  13211,  the  Department  finds  that 
this  regulation  does  not  have  a 
significant  effect  on  the  nation's  energy 
supply,  distribution,  or  use.  Changing 
the  allocation  of  the  burden  of  proof  in 
one  kind  of  proceeding  under  SMCRA 
will  not  affect  energy  supply  or 
consumption. 

m.  Determination  To  Issue  Final  Rule 

The  Department  has  determined  that 
prior  publication  of  a  proposed  rule  to 
amend  43  CFR  4.1307  is  not  required  by 
the  notice  and  comment  provisions  of 
the  Administrative  Procediue  Act.  5 
U.S.C.  553(b).  because  an  opportunity 
was  provided  to  comment  on  the  change 
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as  proposed  in  NMA's  petition  for 
rulemaking  (68  PR  13657). 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure;  Mines;  Public  lands;  Surface 

mining. 

Dated:  November  13,  2003. 

P.  Lynn  Scarlett, 

Assistant  Secretary— Policy,  Management 
and  Budget. 

■  For  the  reasons  set  forth  in  the 
preamble,  part  4,  subpart  L,  of  title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  4— [AMENDED] 

Subpart  L— Special  Rules  Applicable 
to  Surface  Coal  Mining  Hearings  and 
Appeals 

■  1.  The  authority  for  43  CFR  part  4 
subpart  L  continues  to  read  as  follows: 

Authority:  30  U.S.C.  1256, 1260.  1261. 
1264, 1268,  1271, 1272,  1275,  1293;  5  U.S.C. 
301. 

■  2.  In  §  4.1307,  revise  paragraphs  (b) 
and  (c)  to  read  as  follows: 

§4.1307    Elements;  burden  of  proof. 

*        «        *        *      _  * 

(b)  The  individual  shall  have  the 
ultimate  burden  of  persuasion  by  a 
preponderance  of  the  evidence  as  to  the 
elements  set  forth  in  paragraph  (a)(1)  of 
this  section. 

(c)  OSM  shall  have  the  ultimate 
burden  of  persuasion  by  a 
preponderance  of  the  evidence  as  to  the 
elements  set  forth  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  and  as  to  the 
amount  of  the  individual  civil  penalty. 

(FR  Doc.  03-29695  Filed  11-26-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76    ^ 

[CS  Doclwt  No.  97-80;  PR  Docket  No.  00- 
67;  FCC  03-225] 

Commercial  Availability  of  Navigation 
Devices  and  Compatibility  Between 
Cable  Systems  and  Consumer 
Electronics  Equipment 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Final  rule. 

summary:  In  this  document  the 
Commission  adopts  rules  that  set 
technical  and  other  criteria  that 
manufacturers  would  have  to  meet  in 
order  to  label  or  market  unidirectional 


digital  cable  televisions  and  other 
unidirectional  digital  cable  products  as 
"digital  cable  ready."  The  rules  also 
require  pable  operators  to  support 
operatic  n  of  imidirectional  digital  cable 
product ;  on  digital  cable  systems  and 
set  limr  s  on  the  levels  of  content 
protecti  jn  that  could  be  triggered  by 
MVPDs;  This  action  is  taken  to  further 
the  digi^l  television  transition  and  the 
commei  cial  availability  of  navigation 
devices  pursuant  to  section  629  of  the 
Commu  aications  Act. 
DATES:  1  Iffective  December  29,  2003, 
except  lar  §§  15.123,  76.1905,  and 
76.1906  which  contains  information 
collection  requirements  that  are  not 
effectivs  imtil  approved  by  the  Office  of 
Manag^ent  and  Budget.  The  FCC  will 
publish  a  document  in  the  Federal 
Registe^  announcing  the  effective  date 
for  thos !  sections.  The  incorporation  by 
referenc  e  of  certain  publications  listed 
in  the  n  gulations  is  approved  by  the 
DirectoB  of  the  Federal  Register,  as  of 
December  29,  2003,  except  for  the 
incorpo  -ation  by  reference  in  §  15.123 
which  \  rill  be  approved  as  of  the 
effectivi  t  date  announced  in  the  Federal 
Registei . 

FOR  FUR  rHER  INFORMATION  CONTACT: 
Susan  h  [ort,  susan.mort@fcc.gov,  (202) 
418-10^  3.  For  additional  information 
concern  ing  the  information  collection(s) 
contain  d  in  this  docimient,  contact 
Leslie  S  mth.  Federal  Commimications 
Commi!  sion.  Room  1-A804,  445  12th 
Street,  i  W.,  Washington,  DC  20554,  or 
via  the  mtemet  at  Leslie.Smith@fcc.gov., 
or  at  20^-418-0217. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmaiy  of  the  Federal 
Comminications  Commission's  Second 
Report  ind  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking,  FCC 
03-225J  adopted  on  September  10,  2003, 
and  released  on  October  9,  2003.  The 
full  text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hovu-s  in  the  FCC  Reference 
Center,  »45  12th  Street,  SW., 
Washin  ^on,  DC  20554.  The  complete 
text  ma  r  be  piut:hased  from  the 
Commii  sion's  copy  contractor,  Qualex 
Internal  ional,  445  12th  Street,  SW., 
Room  C  Y-B402,  Washington,  DC  20554. 
The  ful  text  may  also  be  downloaded 
at:  wwY  .fcc.gov.  Alternative  formats  are 
availab  e  to  persons  with  disabilities  by 
contact  ng  Brian  Millin  at  (202)  418- 
7426  oi  TTY  (202)  418-7365  or  at 
Brian.\  illin@fcc.gov. 

Paperw  ork  Reduction  Act 

The  i  econd  Report  and  Order  portion 
of  this  document  contains  either  a  new 
or  modified  information  collection(s). 
The  Coi  amission,  as  part  of  its 


continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
the  Office  of  Management  and  Budget 
(0MB)  to  comment  on  the  information 
collections  contained  in  this  Second 
Report  and  Order,  as  required  by  the 
Paperwork  Reduction' Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  January  27,  2004. 

In  addition  to  filing  comments  with 
the  Secretary,  a  copy  of  any  PRA 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Leslie  Smith,  Federal 
Communications  Commission,  Room  1- 
A804,  445  12th  Street,  SW., 
Washington,  DC  20554,  or  via  the 
Internet  to  LesUe.Smith@fcc.gov,  and  to 
Kim  A.  Johnson,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503,  or  via  the 
Internet  to 
Kim_A._Johnson@omh.eop.gov. 

Summary  of  the  Second  Report  and 
Order 

1 .  In  the  Second  Report  and  Order 
portion  of  this  Second  Report  and  Order 
and  Second  Further  Notice  of  Proposed 
Rulemaking,  the  Commission  is 
adopting  final  rules  that  set  technical 
and  other  criteria  that  manufacturers 
would  have  to  meet  in  order  to  label  or 
market  unidirectional  digital  cable 
televisions  and  other  unidirectional 
digital  cable  products  as  "digital  cable 
ready."  This  regime  includes  testing  and 
self-certification  standards.  The  final 
rules  also  require  consumer  information 
disclosiues  to  piuchasers  of 
unidirectional  digital  cable  televisions 
receivers  in  appropriate  post-sale 
materials  that  describe  the  functionality 
of  these  devices  and  the  need  to  obtain 
a  security  module  from  their  cable 
operator.  Cable  operators  with  digital 
systems  of  750  Kfflz  or  greater  activated 
channel  capacity  will  be  required  to 
support  operation  of  unidirectional 
digital  cable  products  on  digital  cable 
systems.  Certain  other  technical  support 
requirements  apply  to  all  digital  cable 
systems,  regarcUess  of  channel  capacity, 
including  those  systems  whole  only 
digital  programming  comes  from  HITS. 
In  addition,  all  cable  operators  will  be 
required  to  supply  digital  subscribers 
with  point-of-deplo5mient  modules 
("PODs")  and  high  definition  iset-top     " 
boxes  that  comply  with  certain 
technical  standards  by  April  1,  2004  and 
July  1,  2005  deadlines.  Finally,  all 
MVPDs  would  be  prohibited  from 
encoding  content  to  activate  selectable 
output  controls  on  consumer  premises 
equipment,  or  the  down-resolution  of 
unencrypted  broadcast  television 
programming.  MVPDs  would  also  be 
limited  in  the  levels  of  copy  protection 
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that  could  be  applied  to  various 
categories  of  programming, 

2.  Paperwork  Reduction  Act:  This 
Second  Report  and  Order  contains 
either  a  new  or  modified  infonnation 
collection(s).  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 

.    paperwork  burdens,  invites  the  general 
public  to  comment  on  the  infonnation 
collection(s)  contained  in  this  Second 
Report  and  Order  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  January  27,  2004. 

3.  Final  Regulatory  Flexibility 
Analysis:  As  required  by  the  Regulatory 
Flexibility  Act,  the  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  relating  to  this 
Second  Report  and  Order.  The  FRFA  is 
set  forth  within. 

4.  Ordering  Clauses:  It  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  1,  4{i)  and  (j),  303,  403,  601, 
624A  and  629  of  the  Communications 
Act  of  1934,  47  U.S.C  151.  154(i)  and  (j), 
303,  403,  521,  544a  and  549,  that  the 
Commission's  rules  are  hereby  amended 
as  set  forth  herein,  and  shall  become 
effective  December  29,  2003,  except  that 
§§  15.123,  76.1905,  and  76.1906  that 
contain  information  collection 
reqtiirements  under  the  PRA  is  not 
effective  until  approved  by  OMB.  The 
FCC  will  publish  a  document  in  the 
Federal  Register  annoimcing  the 
effective  date  for  those  sections.  The 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  SmaU 
Business  Administration. 

Final  Regulatory  Flexibility  Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA")  an  hiitial  Regulatory  Flexibility 
Analysis  ("IRFA")  was  incorporated  in 
the  Further  Notice  of  Proposed 
Rulema^ng  ("FNPRM").  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the 
FNPRM,  including  comment  on  the 
IRFA.  Comments  were  received  on  the 
IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  conforms 
to  the  RFA. 

6.  Need  for,  and  Objectives  of,  the 
Second  Report  and  Order  and  Second 
Further  Notice  of  Proposed  Rulemaking. 
The  need  for  FCC  regulation  in  this  area 
derives  from  the  lack  of  a  so-called  cable 
compatibility  "plug  and  play  "  standard 
for  a  digital  cable  television  receiver  and 
related  digital  cable  television  consumer 
electronics  equipment.  The  absence  of 


such  a  standard  has  been  identified  as 
a  key  impediment  to  the  anticipated  rate 
and  scop>e  of  the  transition  to  digital 
television  ("DTV").  Such  a  standard 
would  allow  consumers  to  directly 
attach  their  DTV  receivers  to  cable 
systems  and  receive  certain  cable 
television  services  without  the  need  for 
an  external  navigation  device.  Since 
more  than  sixty  percent  of  television 
households  subscribe  to  cable 
programming  services,  the  availability 
of  digital  cable  television  receivers  and 
products  would  encourage  more 
consimiers  to  convert  to  DTV,  thereby 
furthering  the  transition.  Private 
industry  negotiations  between  cable 
operators  and  consumer  electronics 
manufacturers  resulted  in  a 
Memorandiun  of  Understanding 
("MOU")  on  a  cable  compatibility 
standard  for  an  integrated, 
unidirectional  digital  cable  television 
receiver,  as  well  as  for  other 
unidirectional  digital  cable  products. 
The  MOU  requires  the  consiuner 
electronics  and  cable  television 
industries  to  each  commit  to  certain 
voluntary  acts  and  sought  the  creation 
or  revision  of  certain  relevant 
Commission  rules.  The  objective  of  the 
final  rules,  as  set  forth  in  the  Second 
Report  and  Order  portion  of  the  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  ("Second  Report 
and  Order"),  is  to  facilitate  the  DTV 
transition. 

7.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA.  The  Commission  received 
comments  from  the  American  Cable 
Association  ("ACA")  in  response  to  the 
IRFA  accompanying  the  FNPRM.  In 
these  comments,  ACA  expresses  its 
support  for  the  Commission's  efforts  to 
advance  the  DTV  transition,  but  asks 
that  the  Commission  take  into  accoimt 
the  special  circumstances  of  smaller 
cable  companies  in  this  proceeding. 
Specifically,  ACA  asks  that  the 
Commission  consider:  (1)  the  costs  of 
compliance  for  smaller  cable  systems, 
(2)  how  plug-and-play  requirements 
might  affect  smaller  cable  systems  that 
use  Comcast's  Headend-in-the-Sky 
("HITS")  programming,  and  (3)  why 
some  of  the  plug-and-play  requirements 
are  limited  to  systems  having  750  MHz 
activated  chaimel  capacity  or  higher, 
while  other  requirements  apply  to  all 
digital  cable  systems.  To  the  extent  that 
the  Commission  determines  that  there 
would  be  a  disparate  cost  impact  upon 
small  cable  systems,  ACA  asks  that  the 
Conunission  consider  waivers  and  an 
extended  phase-in  for  small  system 
compliance.  We  have  discussed 


compliance  impacts  in  this  FRFA  in 
below. 

8.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  the  Commission  to  provide  a 
description  of  and,  where  faasible,  an 
estimate  of  the  number  of  small  entities 
that  will  be  affected  by  the  proposed 
rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  encompassing  the 
terms  "small  business,"  "small 
organization."  and  "smaU  governmental 
entity."  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  imder 
the  SmaU  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

9.  Television  Broadcasting.  The  Small 
Business  Administration  defines  a 
television  broadcasting  station  that  has 
no  more  than  $12  million  in  annual 
receipts  as  a  snudl  business.  Business 
concerns  included  in  this  industry  are 
those  "primarily  engaged  in 
broadcasting  images  together  with 
sound."  According  to  Commission  staff 
review  of  the  BLA  Publications,  Inc. 
Master  Access  Television  Analyzer 
Database  as  of  May  16.  2003,  about  814 
of  the  1,220  commercial  television 
stations  in  the  United  States  have 
revenues  of  $12  million  or  less.  We 
note,  however,  that,  in  assessing 
whether  a  business  concern  qualifies  as 
small  under  the  above  definition, 
business  (control)  affiliations  must  be 
included.  Our  estimate,  therefore,  likely 
overstates  the  number  of  small  entities 
that  might  be  affected  by  our  action, 
because  the  revenue  figure  on  which  it 
is  based  does  not  include  or  aggregate 
revenues  bom  affiliated  companies. 
There  are  also  2,127  low  power 
television  stations  (LPTV).  Given  the 
natiue  of  this  service,  we  will  presume 
that  all  LPTV  licensees  qualify  as  small 
entities  under  the  SBA  definition. 

10.  In  addition,  an  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  t&is  time  to 
define  or  quantify  the  criteria  that 
would  establish  whether  a  specific 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  estimate 
of  small  businesses  to  which  rules  may 
apply  do  not  exclude  any  television 
station  from  the  definition  of  a  small 
business  on  this  basis  and  are  therefore 
over-inclusive  to  that  extent.  Also  as 
noted,  an  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independenUy  owned 
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and  operated.  We  note  that  it  is  difficult 
at  times  to  assess  these  criteria  in  the 
context  of  media  entities  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 

11.  Cable  and  Other  Program 
Distribution.  The  SBA  has  developed  a 
small  business  size  standard  for  cable 
and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  $12.5  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  ("DBS") 
services,  home  satellite  dish  ("HSD") 
services,  multipoint  distribution 
secvices  ("MDS"),  multichannel 
multipoint  distribution  service 
("MMDS"),  histructional  Television 
Fixed  Service  ("ITFS"),  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  antenna  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS").  According  to  the  Census 
Biueau  data,  there  are  1,311  total  cable 
and  other  pay  television  service  firms 
that  operate  throughout  the  year  of 
which  1,180  have  less  than  $10  million 
in  revenue.  We  address  below  each 
service  individually  toprovide  a  more 
precise  estimate  of  small  entities. 

12.  Cable  Operators.  The  Commission 
has  developed,  with  SBA's  approval, 
ova  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1,439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  dian  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  this 
Second  Report  and  Order. 

13.  The  Communications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1%  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  Mrith  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
^{^egate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  68.500.000  subscribers  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  685,000  subscribers  shaU  be 
deemed  a  small  operator  if  its  aimual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 


not  exceed  $250  million  in  the 
aggregal^.  Based  on  available  data,  we 
find  tihat  the  niunber  of  cable  operators 
serving  ^85,000  subscribers  or  less  totals 
approximately  1,450.  Although  it  seems 
certain  fbat  some  of  these  cable  system 
operatofs  are  affiliated  with  entities 
whose  { ross  annual  revenues  exceed 
$250,0G  ),000,  we  are  imable  at  this  time 
to  estim  ate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  (  ualify  as  small  cable  operators 
imder  t]  le  definition  in  the 
Conunu  lications  Act. 

14.  B  wet  Broadcast  Satellite  ("DBS") 
Service.  Because  DBS  provides 
subscri|ition  services,  DBS  ^Is  within 
the  SB^  -recognized  definition  of  cable 
and  oth  sr  program  distribution  services. 
This  de  inition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annu^  receipts.  There  are  four 
licensees  of  DBS  services  imder  Part  100 
of  the  Cpmmission's  Rules.  Three  of 
those  licensees  are  currently 
operatianed.  Two  of  the  licensees  that 
cue  opeiational  have  annual  revenues 
that  may  be  in  excess  of  the  threshold 
for  a  sm  ill  business.  The  Commission, 
howeve  r,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
imable  to  ascertcdn  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  pi  oposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operatic  >n,  and  we  acknowledge,  despite 
the  abs<  nee  of  specific  data  on  this 
point,  t  lat  there  are  entrants  in  this  field 
that  ma  r  not  yet  have  generated  $12.5 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  indep  endently  owned  and  operated. 

15.  H  jme  Satellite  Dish  ("HSD") 
Service  Because  HSD  provides 
subscri  ttion  services,  HSD  falls  within 
the  SB/  -recognized  definition  of  cable 
and  oth  sr  program  distribution  services. 
This  de  inition  provides  that  a  small 
entity  ii  one  with  $12.5  million  or  less 
in  annu  |1  receipts.  The  market  for  HSD 
service  is  difficult  to  quantify.  Indeed, 
the  seni  ice  itself  bears  little  resemblance 
to  othei  MVPDs.  HSD  owners  have 
access  t  a  more  than  265  channels  of 
prograr  iming  placed  on  C-band 
satellite  s  by  programmers  for  receipt 
and  dis  ribution  by  MVPDs,  of  which 
115  chs  nnels  are  scrambled  and 
approximately  150  are  luiscrambled. 
HSD  owners  can  watch  luiscrambled 
channe  s  without  paying  a  subscription 
fee.  To  eceive  scrambled  channels, 
howevgr,  an  HSD  owner  must  purchase 
an  inte^ted  receiver-decoder  from  an 
equipmient  dealer  and  pay  a 
subscription  fee  to  an  HSD 

prograi  uning  package.  Thus,  USD  users 
include:  (1)  viewers  who  subscribe  to  a 
packagi  d  programming  service,  which 


affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  Viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  withouf 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consiuners,  these  are  the  services  most 
relevant  to  this  discussion. 

16.  Multipoint  Distribution  Service 
(!'MDS").  Multichaimel  Multipoint 
Distribution  Service  ("MMDS") 
histructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to»as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 
^uencies  of  the  MDS  and  ITFS.  LMDS 
is  a  fixed  broadband  point-to-multipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

17.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  of  less  than  $40 
million  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS     ., 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
annually.  Therefore,  for  pvuposes  of  the 
IRFA,  we  find  there  are  approximately 
850  small  MDS  providers  as  defined  hy 
the  SBA  and  the  Commission's  auction 
rules. 

18.  The  SBA  definition  of  small 
entities  for  cable  and  other  program 
distribution  services,  which  includes 
such  companies  generating  $12.5 
million  in  annual  receipts,  seems 
reasonably  applicable  to  ITFS.  There  are 
presently  2,032  ITFS  licensees.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  are  included  in  the 
definition  of  a  small  business.  However, 
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we  do  not  collect  anniud  revenue  data 
for  ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  wot^d  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

19.  Additionally,  the  auction  of  the 
1,030  LMDS  licenses  began  on  February 
18, 1998,  and  closed  on  March  25, 1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

20.  In  sum,  there  are  approximately  a 
total  of  2,000  MDS/MMDS/LMDa 
stations  cmrently  licensed.  Of  the 
approximate  total  of  2,000  stations,  we 
estimate  that  there  are  1 ,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

21.  Satellite  Master  Antenna 
Television  ("SMATV")  Systems.  The 
SBA  definition  of  small  entities  for 
cable  and  other  program  distribution 
services  includes  SMATV  services  and, 
thus,  small  entities  are  defined  as  all 
such  companies  generating  $12.5 
million  or  less  in  annual  receipts. 
Industry  sources  estimate  that 
approximately  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Other  estimates  indicate  that 
SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of 
July  2001.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15,000  and 
55,000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 


not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
nimiber  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  niunber  of  SMATV  operators 
qualify  as  small  entities 

22.  Open  Video  Systems  ("OVS"). 
Because  OVS  operators  provide 
subscription  services,  OVS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  Commission  has 
certified  25  OVS  operators  with  some 
now  providing  service.  Affiliates  of 
Residential  Commimications  Network, 
Inc.  ("RCN")  received  approval  to 
operate  OVS  systems  in  New  York  City, 
Boston,  Washington,  D.C.  and  other 
areas.  RCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  LitUe  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities. 

23.  Electronics  Equipment 
Manufacturers.  Rules  adopted  in  this 
proceeding  could  apply  to 
manufactiu«rs  of  DTV  receiving 
equipment  and  other  types  of  consumer 
electronics  equipment.  The  SBA  has 
developed  definitions  of  small  entity  for 
manufacturers  of  audio  and  video 
equipment  as  well  as  radio  and 
television  broadcasting  and  wireless 
communications  equipment.  These 
categories  both  include  all  such 
companies  employing  750  or  fewer 
employees.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  manufacturers  of 
electronic  equipment  used  by 
consimiers,  as  compared  to  industrial 
use  by  television  licensees  and  related 
businesses.  Therefore,  we  will  utilize 
the  SBA  definitions  applicable  to 
manufacturers  of  audio  and  visual 
equipment  and  radio  and  television 
broadcasting  and  wireless 
communications  equipment,  since  these 
are  the  two  closest  NAICS  Codes 
applicable  to  the  consumer  electronics 
equipment  manufacturing  industry. 
However,  these  NAICS  categories  are 
broad  and  specific  figures  are  not 
available  as  to  how  many  of  these 
establishments  manufacture  consumer 
equipment.  According  to  the  SBA's 
regulations,  an  audio  and  visual 


equipment  manufacturer  must  have  750 
or  fewer  employees  in  ordw  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicates  that  there  are  554 
U.S.  establishments  that  manufacture 
audio  and  visual  equipment,  and  that 
542  of  these  establishments  have  fewer 
than  500  employees  and  would  be 
classified  as  small  entities.  The 
remaining  12  establishments  have  500 
or  more  employees;  however,  we  are 
imable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Under  the 
SBA's  regulations,  a  radio  and  television 
broadcasting  and  wireless 
communications  equipment 
manufacturer  must  also  have  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Bureau  data  indicates  that  there  1,215 
U.S.  establishments  that  manufacture 
radio  and  television  broadcasting  and 
wireless  commimications  equipment, 
and  that  1,150  of  these  establishments 
have  fewer  than  500  employees  and 
would  be  classified  as  small  entities. 
The  remaining  65  establishments  have 
500  or  more  employees;  however,  we 
are  unable  to  determine  how  many  of 
those  have  fewer  than  750  employees 
and  therefore,  also  qualify  as  smadl 
entities  imder  the  SBA  definition.  We 
therefore  conclude  that  there  are  no 
more  than  542  small  manufactxuers  of 
audio  and  visual  electronics  equipment 
and  no  more  than  1,150  small 
manufacturers  of  radio  and  television 
broadcasting  and  wireless 
commimications  equipment  for 
consumer/household  use. 

24.  Computer  Manufacturers.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
computer  manufacturers.  Therefore,  we 
will  utilize  the  SBA  definition  of 
electronic  computers  manufacturing. 
According  to  SBA  regxilations,  a 
computer  manufact\u«r  must  have  1,000 
or  fewer  employees  in  order  to  qualify 
as  a  small  entity.  Census  Bureau  data 
indicates  that  there  are  563  firms  that 
manufacture  electronic  computers  and 
of  those,  544  have  fewer  than  1,000 
employees  and  qualify  as  small  entities. 
The  remaining  19  firms  have  1,000  or 
more  employees.  We  conclude  that 
there  are  approximately  544  small 
computer  manufactvirers. 

25.  Description  of  Projected 
Reporting,  Recordkeeping  and  other 
Compliance  Requirements.  The  final 
rules  set  technical  and  other  criteria  that 
manufactiirers  would  have  to  meet  in 
order  to  label  or  market  unidirectional 
digital  cable  televisions  and  other 
unidirectional  digital  cable  products  as 
"digital  cable  ready."  This  regime 
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includes  testing  and  self-certification 
standards.  The  final  rules  also  require 
consumer  information  disclosures  to 
purchasers  of  unidirectional  digital 
cable  televisions  receivers  in 
appropriate  post-sale  materials  that 
describe  the  functionality  of  these 
devices  and  the  need  to  obtain  a 
security  module  from  their  cable 
operator.  Cable  operators  with  digital 
systems  of  750  KQiz  or  greater  activated 
channel  capacity  will  be  required  to 
support  operation  of  unidirectional 
digital  cable  products  on  digital  cable 
systems.  Certain  other  technical  support 
requirements  apply  to  all  digital  cable  . 
systems,  regardless  of  chaimel  capacity, 
including  those  systems  whose  only 
digital  programming  comes  from  PilTS. 
In  addition,  all  cable  operators  will  be 
required  to  supply  digital  subscribers 
with  point-of-deployment  modules 
("PODs")  and  high  definition  set-top 
boxes  that  comply  with  certain 
technical  standards  by  April  1,  2004  and 
July  1,  2005  deadlines.  Finally,  all 
MVPDs  would  be  prohibited  from 
encoding  content  to  activate  selectable 
output  controls  on  consiuner  premises 
equipment,  or  the  down-resolution  of 
unencrypted  broadcast  television 
programming.  MVPDs  would  also  be 
limited  in  the  levels  of  copy  protection 
that  could  be  applied  to  various 
categories  of  programming. 

26.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (I)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smsdl  entities. 

27.  Because  the  "digital  cable  ready" 
labeling  regime  does  not  require 
manu&cturers  to  affix  a  label  to  devices, 
we  do  not  anticipate  that  small 
manufacturers  will  be  significantly 
affected.  Although  the  consumer 
information  disclosure  in  post-sale  is 
mandatory,  we  do  not  believe  that  it 
will  adversely  afilect  small 
maaufacturers  since  they  already 
include  owner's  manuals  and  other 
documentation  inside  equipment 
packaging. 


28.  Tl}e  record  in  this  proceeding  did 
not  provlide  the  Commission  with 
detailed!  cost  information  on  the  digital 
cable  sy  item  support  requirements.  In 
an  effort  to  take  into  accoimt  the 
concern  i  of  small  cable  systems,  the 
Commia  sion  has  indicated  that  it  will 
considei  waiver  requests  for  these 
requirei  lents  on  a  case-by-case  basis.  As 
to  the  PI  )D-provisioning  mandate,  cable  ^ 
operato^  are  already  required  to 
provide  (PODs  to  subscribers  by  request. 
We  therefore  do  not  believe  that  the  new 
provisioning  requirements  will  have  a 
significant  impact  on  small  cable 
systems!  Likewise,  we  anticipate  that 
the  upcoming  high  definition  set-top 
box  deaAlines  will  not  negatively 
impact  small  operators  since  the  2004 
deadlint  only  applies  to  output 
upgradejs  upon  subscriber  request,  and 
the  2003  deadline  will  only  apply  to 
inventory  acquired  after  that  date. 

29.  Finally,  we  anticipate  that  the 
encoding  prohibitions  on  selectable 
output  Qontrols  and  the  down-resolution 
of  unen^pted  broadcast  programming 
will  largely  impact  upon  the  DBS 
industry,  which  is  primarily  composed 
of  large  entities.  While  the  caps  on  copy 
protection  will  affect  all  MVPDs,  we  do 
not  belii  sve  they  will  negatively  impact 
small  ei  tities. 

30.  Ft  deral  Rules  Which  Duplicate, 
Overlap .  or  Conflict  with  the 
Commit  sion's  Proposals.  None. 

31.  Rt  port  to  Congress:  The 
Commi!  sion  will  send  a  copy  of  the 
Second  Keport  and  Order,  including  this 
FRF  A,  ih  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Commission  will 
send  a  dopy  of  the  Second  Report  and 
Order,  ihcluding  this  FRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  SB  A.  A 
copy  oflhe  Second  Report  and  Order 
and  FRf  A  (or  summaries  thereof)  will 
also  be  )ublished  in  the  Federal 
Registei . 

List  of  i  ub|ects 


47CFR 


P, 


'art  15 


Cable  television.  Incorporation  by 
referem  e.  Television. 


47CFR 


Part  76 


Cable  television.  Incorporation  by 
referem  e.  Recordings,  Television. 

Federal  I  lommunications  Commission. 
Mariene  H.  Dortch, 

Secretar  '. 

■  For  tl  e  reasons  discussed  in  the 
preamb  e,  the  Federal  Communications 
Commii  ision  amends  47  CFR  parts  15 
and  76  IS  follows: 


PART  15-IMDIO  FREQUENCY 
DEVICES 

■  1.  The  authority  for  part  15  continues 
to  read  as  follows: 

Authority.  47  U.S.C.  154,  302,  303,  304, 
307,  336,  and  544a. 

■  2.  Amend  §  15.19  by  revising 
paragraph  (d)  to  read  as  follows:. 

§  15.19    LabeHing  requlrwnents. 

***** 

(d)  Consumer  electronics  TV  receiving 
devices,  including  TV  receivers, 
videocassette  recorders,  and  similar 
devices,  that  incorporate  features 
intended  to  be  used  with  cable 
television  service,  but  do  not  fully 
comply  with  the  technical  standards  for 
cable  ready  equipment  set  forth  in 
§  15.118,  shall  not  be  marketed  with 
terminology  that  describes  the  device  as 
"cable  ready"  or  "cable  compatible,"  or 
that  otherwise  conveys  the  impression 
that  the  device  is  fully  compatible  with 
cable  service.  Factual  statements  about 
the  various  featiures  of  a  device  that  are 
intended  for  use  with  cable  service  or 
the  quality  of  such  features  are 
acceptable  so  long  as  such  statements  do 
not  imply  that  the  device  is  fully 
compatible  with  cable  service. 
Statements  relating  to  product  features 
are  generally  acceptable  where  they  are 
limited  to  one  or  more  specific  features 
of  a  device,  rather  than  the  device  as  a 
whole.  This  requirement  applies  to 
consumer  TV  receivers,  videocassette 
recorders  and  similar  devices 
manufactured  or  imported  for  sale  in 
this  country  on  or  after  October  31, 
1994. 

■  3.  Add  §  15.38  to  subpart  A  to  read  as 
follows: 

§  1 5.38    IncorporatkNi  by  reference. 

(a)  The  materials  listed  in  this  section 
are  incorporated  by  reference  in  this 
part.  These  incorporations  by  reference 
were  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  as  noted, 
and  all  are  available  for  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC,  and  at  the  Federal 
Communications  Commission,  445  12th. 
St.,  SW.,  Reference  Information  Center, 
Room  CY-A257.  Washington.  DC  20554. 

(b)  The  following  materials  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  Global 
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Engineering  Documents,  15  Inverness 
Way  East,  Englewood,  CO  80112  or  at 
http://globaI.ihs.com;  or  American 
National  Standards  Institute,  25  West 
43rd  Street,  4th  Floor,  New  York,  NY 
10036  or  at  http://webstore.ansi.org/ 
ansidocstore/defauh.asp;  or  Society  of 
Cable  Telecommunications  Engineers  at 
h  ttp://www.scte.  org/ standards/ 
index.cfm. 

(1)  SCTE  28  2003  (fonnerly  DVS  295): 
"Host-POD  Interface  Standard,"  2003, 
IBR  approved  for  §  1 5 . 1 2  3 . 

(2)  SCTE  41  2003  (fonneriy  DVS  301): 
"POD  Copy  Protection  System,"  2003, 
IBR  approved  for  §  15.123. 

(3)  ANSI/SCTE  54  2003  (formerly 
DVS  241):  "Digital  Video  Service 
Multiplex  and  Transport  System 
Standard  for  Cable  Television,"  2003, 
IBR  approved  for  §  15.123. 

(4)  ANSI/SCTE  65  2002  (fonneriy 
DVS  234):  "Service  Information 
Delivered  Out-of-Band  for  Digital  Cable 
Television,"  2002,  IBR  approved  for 
§15.123. 

(5)  SCTE  40  2003  (formerly  DVS  313): 
"Digital  Cable  Network  Interface 
Standard,"  2003,  IBR  approved  for 
§15.123. 

(6)  ANSI  C63.4-1992:  "Methods  of 
Measurement  of  Radio-Noise  Emissions 
from  Low-Voltage  Electrical  and 
Electronic  Equipment  in  the  Range  of  9 
kHz  to  40  GHz,"  1992,  IBR  approved  for 
§  15.31,  except  for  sections  5.7,  9  and 
14. 

(7)  EIA IS-132:  "Cable  Television 
Channel  Identification  Plan,"  1994,  IBR 
aporoved  for  §  15.118. 

(8)  EIA-608:  "Recommended  Practice 
for  Line  21  Data  Service,"  1994,  IBR 
approved  for  §  15.120. 

(9)  EIA-744:  "Transport  of  Content 
Advisory  Information  Using  Extended 
Data  Service  (XDS),"  1997,  IBR 
approved  for  §  15.120. 

(10)  EIA-708-B:  "Digital  Television 
(DTV)  Closed  Captioning,"  1999,  IBR 
approved  for  §  15.122. 

(11)  Third  Edition  of  the  hitemational 
Special  Committee  on  Radio 
Interference  (CISPR),  Pub.  22, 
"Information  Technology  Equipment — 
Radio  Disturbance  Characteristics — 
Limits  and  Methods  of  Measurement," 
1997,  IBR  approved  for  §  15.109. 

(c)  The  following  materials  are  freely 
available  from  at  least  one  of  the 
following  addresses:  Consumer 
Electronics  Association,  2500  Wilson 
Blvd.,  Arlington,  VA  22201  or  at  http:/ 
/www.ce.org/publicpolicy.  Uni-Dir- 
PICS-lOl-030903:  "Uni-Directional 
Receiving  Device:  Conformance 
Checklist:  PICS  Proforma,"  2003,  IBR 
approved  for  §  15.123. 

■  4.  Add  §  15.123  to  subpart  B  to  read  as 
follows: 


§15.123    LatMlIng  of  digital  cabte  raady 
products. 

(a)  The  requirements  of  this  section 
shall  apply  to  unidirectional  digital 
cable  products.  Unidirectional  digital 
cable  products  are  one-way  devices  that 
accept  a  Point  of  Deployment  module 
(POD)  and  which  include,  but  are  not 
limited  to  televisions,  set-top-boxes  and 
recording  devices  connected  to  digital 
cable  systems.  Unidirectional  digital 
cable  products  do  not  include 
interactive  two-way  digital  television 
products. 

(b)  A  unidirectional  digital  cable 
product  may  not  be  labeled  with  or 
marketed  using  the  term  "digital  cable 
ready,"  or  other  terminology  that 
describes  the  device  as  "cable  ready"  or 
"cable  compatible,"  or  otherwise 
indicates  that  the  device  accepts  a  POD 
or  conveys  the  impression  that  the 
device  is  compatible  with  digital  cable 
service  imless  it  implements  at  a 
minimum  the  following  features: 

(1)  Tunes  NTSC  analog  channels 
transmitted  in-the-clear. 

(2)  Tunes  digital  channels  that  are 
transmitted  in  compliance  with  SCTE 
40  2003  (formerly  DVS  313):  "Digital 
Cable  Network  Interface  Standard" 
(incorporated  by  reference,  see  §  15.38), 
provided,  however,  that  with  respect  to 
Table  B.ll  of  that  standard,  the  phase 
noise  requirement  shall  be  -86  dB/Hz 
including  both  in-the-clear  channels 
and  channels  that  are  subject  to 
conditional  access. 

(3)  Allows  navigation  of  channels 
based  on  channel  information  (virtual 
channel  map  and  source  names) 
provided  through  the  cable  system  in 
compliance  with  ANSI/SCTE  65  2002 
(formerly  DVS  234):  "Service 
Information  Dehvered  Out-of-Band  for 
Digital  Cable  Television"  (incorporated 
by  reference,  see  §  15.38),  and/or  PSIP- 
enabled  navigation  (ANSI/SCTE  54  2003 
(formeriy  DVS  241):  "Digital  Video 
Service  Multiplex  and  Transport  System 
Standard  for  Cable  Television" 
(incorporated  by  reference,  see  %  15.38)). 

(4)  Includes  tte  POD-Host  faterface 
specified  in  SCTE  28  2003  (formeriy 
DVS  295):  "Host-POD  Interface 
Standard"  (incorporated  by  reference, 
see  §  15.38),  and  SCTE  41  2003 
(formerly  DVS  301):  "POD  Copy 
Protection  System"  (incorporated  by 
reference,  see  §  15.38),  or 
implementation  of  a  more  advanced 
POD-Host  Interface  based  on  successor 
standards.  Support  for  Internet  protocol 
flows  is  not  required. 

(5)  Responds  to  emergency  alerts  that  ' 
are  transmitted  in  compliance  with 
ANSI/SCTE  54  2003  (formerly  DVS 
241):  "Digital  Video  Service  Multiplex 
and  Transport  System  Standard  for 


Cable  Television"  (incorporated  by 
reference,  see  %  15.38). 

(6)  In  addition  to  the  requirements  of 
paragraphs  (b)(1)  through  (5)  of  this 
section,  a  unidirectional  digital  cable 
television  may  not  be  labeled  or 
marketed  as  digital  cable  ready  or  with 
other  terminology  as  described  in 
paragraph  (b)  of  this  section,  unless  it 
includes  a  DTV  broadcast  tuner  as  set 
forth  in  §  15.117(i)  and  employs  at  least 
oiie  specified  interface  in  accordance 
with  the  following  schedule: 

(i)  For  480p  grade  unidirectional 
digital  cable  televisions,  either  a  DVI/ 
HDCP,  HDMI/HDCP,  or  480p  Y,Pt,Pr 
interface: 

(A)  Models  with  screen  sizes  36 
inches  and  above:  50%  of  a 
manufacturer's  or  importer's  models 
manufactured  or  imported  after  July  1 
2004;  100%  of  such  models 
manufactured  or  imported  after  lulv  1 
2005. 

(B)  Models  with  screen  sizes  32  to  35 
inches:  50%  of  a  manufacturer's  or 
importer's  models  manufactured  or 
imported  after  July  1,  2005;  100%  of 
such  models  manufactured  or  imported 
after  July  1,  2006. 

(ii)  For  720p/1080i  grade 
unidirectional  digital  cable  televisions, 
either  a  DVI/HDCP  or  HDMI/HDCP 
interface: 

(A)  Models  with  screen  sizes  36 
inches  and  above:  50%  of  a 
manufacturer's  or  importer's  models 
manufactured  or  imported  after  July  1 
2004;  100%  of  such  models 
manufactured  or  imported  after  July  1 
2005. 

(B)  Models  with  screen  sizes  25  to  35 
inches:  50%  of  a  manufacturer's  or 
importer's  models  manufactured  or 
imported  after  July  1,  2005;  100%  of 
such  models  manufactxired  or  imported 
after  July  1,  2006. 

(C)  Models  with  screen  sizes  13  to  24 
inches:  100%  of  a  manufactiner's  or 
importer's  models  manufactured  or 
imported  after  Jidy  1,  2007. 

(c)  Before  a  manufacturer's  or 
importer's  first  unidirectional  digital 
cable  product  may  be  labeled  or 
marketed  as  digital  cable  ready  or  with 
other  terminology  as  described  in 
paragraph  (b)  of  this  section,  the 
manufacturer  or  importer  shall  verify 
the  device  as  follows: 

(1)  The  manufacturer  or  importer 
shall  have  a  sample  of  its  first  model  of 
a  imidirectional  digital  cable  product 
tested  to  show  compliance  with  the 
procedures  set  forth  in  Uni-Dir-PICS- 
101-030903:  "Uni-Directional  Receiving 
Device:  Conformance  Checklist:  PICS 
Proforma"  (incorporated  by  reference, 
see  §  15.38)  at  a  qualified  test  facility. 
The  manufacturer  or  importer  shall  have 
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any  modifications  to  the  product  to 
correct  feilures  of  the  procedures  in 
Uni-Dir-^ICS-lOl-030903:  "Uni- 
Directional  Receiving  Device: 
Conformance  Checklist:  PICS  Proforma" 
(incorporated  by  reference,  see  §  15.38) 
retested  at  a  qualified  test  facility. 

(2)  A  qualified  test  fecility  is  a  facility 
jepresenting  cable  television  system 
operators  serving  a  majority  of  the  cable 
television  subscribers  in  the  United 
States  or  an  independent  laboratory 
with  personnel  knowledgeable  with 
respect  to  the  standards  referenced  in 
paragraph  (b)  of  this  section  concerning 
the  procedures  set  forth  in  Uni-Dir- 
PICS-lOl-030903:  "Uni-Directional 
Receiving  Device:  Conformance 
Checklist:  PICS  Proforma"  (incorporated 
by  reference,  see  §  15.38). 

(3)  Subsequent  to  the  testing  of  its 
initial  umdirectional  digital  cable 
product  model,  a  manufactiu^r  or 
importer  is  not  required  to  have  other 
models  of  unidirectional  digital  cable 
products  tested  at  a  qualified  test 
facility  for  compliance  with  the 
procedures  of  Uni-Dir-PICS-lOl- 
030903:  "Uni-Directional  Receiving 
Device:  Conformance  Checklist:  PICS 
Proforma"  (incorporated  by  reference, 
see  §  15.38).  However,  the  manufacturer 
or  importer  shall  ensure  that  all 
subsequent  models  of  imidirectional 
digital  cable  products  comply  with  the 
procedures  in  the  Uni-Dir-PICS-lOl- 
030903:  "Uni-Directional  Receiving 
Device:  Conformance  Checklist:  PICS 
Proforma"  (incorporated  by  reference, 
see  §  15.38)  and  all  other  applicable 
rules  and  standards.  The  manufacturer 
or  importer  shall  maintain  records 
indicating  such  compliance  in 
accordance  with  the  verification 
procedure  requirements  in  part  2, 
subpart  J  of  this  chapter.  The 
manufacturer  or  importer  shall  further 
submit  documentation  verifying 
compliance  with  the  procedures  in  the 
Uni-Dii^PICS-lOl-030903:  "Uni- 
Directional  Receiving  Device: 
Conformance  Checklist:  PICS  Proforma" 
(incorporated  by  reference,  see  §  15.38) 
to  a  facility  representing  cable  television 
system  operators  serving  a  majority  of 
the  cable  television  subscribers  in  the 
United  States. 

(d)  Manufacturers  and  importers  shall 
jprovide  in  appropriate  post-sale 
material  that  describes  the  featvires  and 
functionality  of  the  product,  such  as  the 
owner's  guide,  the  following  language: 
"This  digital  television  is  capable  of 
receiving  analog  basic,  digital  basic  and 
digital  premium  cable  television 
programming  by  direct  coimection  to  a 
cable  system  providing  such 
programming.  A  security  card  provided 
by  your  cable  operator  is  required  to 


view  encjypted  digital  programming. 
Certain  advanced  and  interactive  digital 
cable  ser  dees  such  as  video-on-demand, 
a  cable  o  >erator's  enhanced  program 
guide  an  I  data-enhanced  television 
services  i  nay  require  the  use  of  a  set-top 
box.  For  nore  information  call  your 
local  cab  e  operator." 


PART 
AND 


7fl|-MULTICHANNEL  VIDEO 
TELEVISION  SERVICE 


CA  ILE 


■  5.  The  mthority  citation  for  part  76 
continue  i  to  read  as  follows: 


ithor  ty:  47  U.S.C.  151, 152, 153, 154. 

103.  303a,  307.  308,  309.  312,  317, 

139.  503,  521,  522.  531.  532,  533, 

>36.  537,  543,  544.  544a,  545,  548, 

554,  556,  558.  560.  531.  571.  572. 


Aul 

301.  302, 
325.  338, 
534,  535. 
549,  552, 
and  573. 

■  6.  Add|§  76.602  to  subpart  K  to  read  as 
follows: 

§76.602    incorporation  by  ratarance. 

(a)  Thi  materials  listed  in  this  section 
are  incoi  porated  by  reference  in  this 
part.  Th«  se  incorporations  by  reference 
were  apj  roved  by  the  Director  of  the 
Federal !  Register  in  accordance  with  5 
U.S.C.  5!  i2(a)  and  1  CFR  part  51.  These 
material! ;  are  incorporated  as  they  exist 
on  the  di  ite  of  the  approval,  and  notice 
of  any  c]  lange  in  these  materials  will  be 
publishe  d  in  the  Federal  Register.  The 
material  i  are  available  for  piutihase  at 
the  com  spending  addresses  as  noted, 
and  all  a  re  available  for  inspection  at 
the  Offic  e  of  the  Federal  Register,  800 
North  O  pitol  Strwt,  NW.,  suite  700. 
Washinf  ton,  DC,  and  at  the  Federal 
Conunusi cations  Commission.  445  12th. 
St..  SWj  Reference  Information  Center. 
Room  C  r-A257,  Washington,  DC  20554. 

(b)  Th  5  following  materials  are 
availabl(  for  purchase  from  at  least  one 
of  the  following  addresses:  Global 
Engineering  Documents,  15  Inverness 
Way  Ea^,  Englewood,  CO  80112  or  at 
http://ghbal.ihs.com;  or  American 
National  Standards  Institute.  25  West 
43rd  Sti^t,  4th  Floor,  New  York,  NY 
10036  Of  at  http://webstore.ansi.org/ 
ansidocktore/default.asp;  or  Society  of 
Cable  Telecommunications  Engineers  at 
http://wfvw.scte.org/standards/ 
index.cj  n;  or  Advanced  Television 
Systems  Committee.  1750  K  Street,  NW., 
Suite  1200,  Washington,  DC  20006  or  at 
http://w  mv.atsc.org/standards. 

(1)  AI  SI/SCTE  26  2001  (formerly 
DVS  19-  ):  "Home  Digital  Network 
Interfacf  Specification  with  Copy 
Protectiton,"  2001.  IBR  approved  for 
§  76.64C . 

(2)  SC  TE  28  2003  (formerly  DVS  295): 
"Host-P  3D  Interface  Standard,"  2003, 
IBR  app  :oved  for  §  76.640. 

(3)  SC  TE  41  2003  (formerly  DVS  301): 
"POD  C  jpy  Protection  System,"  2003, 
IBR  app  rovedfor  §  76.640. 


(4)  ANSI/SCTE  54  2003  (formerly 
DVS  241),  "Digital  Video  Service 
Multiplex  and  Transport  System 
Standard  for  Cable  Television,"  2003, 
IBR  approved  for  §  76.640. 

(5)  ANSI/SCTE  65  2002  (formerly 
DVS  234),  "Service  Information 
Delivered  Out-of-Band  for  Digital  Cable 
Television,"  2002,  IBR  approved  for 

§  76.640. 

(6)  CEA-931-A.  "Remote  Control 
Command  Pass-tluough  Standard  for 
Home  Networking."  2003,  IBR  approved 
for  §  76.640. 

(7)  SCTE  40  2003  (formerly  DVS  313), 
"Digital  Cable  Network  Interface 
Standard."  2003,  IBR  approved  for 

§  76.640. 

(8)  ATSC  A/65B:  "ATSC  Standard: 
Program  and  System  Information 
Protocol  for  Terrestrial  Broadcast  and 
Cable  (Revision  B),"  March  18,  2003, 
IBR  approved  for  §  76.640. 

(9)  ElA  IS-132:  "Cable  Television 
Channel  Identification  Plan,"  1994,  IBR 
approved  for  §  76.605. 

■  7.  Add  §  76.640  to  subpart  B  to  read  as 
follows: 

§76.640    Support  for  unldirectionai  digital 
cable  product*  on  digital  cable  systems. 

(a)  The  requirements  of  this  section 
shall  apply  to  digital  cable  systems.  For 
purposes  of  this  section,  digital  cable 
systems  shall  be  defined  as  a  cable 
system  with  one  or  more  channels 
utilizing  QAM  modulation  for 
transporting  programs  and  services  from 
its  headend  to  receiving  devices.  Cable 
systems  that  only  pass  through  8  VSB 
broadcast  signals  shall  not  be 
considered  digital  cable  systems.^ 

(b)  No  later  than  July  1,  2004,  cable 
operators  shall  support  unidirectional 
digital  cable  products,  as  defined  in 

§  15.123  of  this  chapter,  through  the 
provisioning  of  Point  of  Deployment 
modules  (PODs)  and  services,  as 
follows: 

(1)  Digital  cable  systems  with  an 
activated  channel  capacity  of  750  MHz 
or  greater  shall  comply  with  the  ^ 

following  technical  standards  and 
requirements: 

(i)  SCTE  40  2003  (forinerly  DVS  313)t 
"IMgital  Cable  Network  Interfoce 
Standard"  (incorporated  by  reference, 
see  §  76.602),  provided  however  that 
with  respect  to  Table  B.ll.  the  Phase 
-Noise  requirement  shall  be  -  86  dB/Hz, 
and  also  provided  that  the  "transit  delay 
for  most  distant  customer"  requirement 
in  Table  B.3  is  not  mandatory. 

(ii)  ANSI/SCTE  65  2002  (formerly 
DVS  234):  "Service  Information 
Delivered  Out-of-Band  for  Digital  Cable 
Television"  (incorporated  by  reference, 
see  §  76.602),  provided  however  that  the 
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referenced  Source  Name  Subtable  shall 
be  provided  for  Profiles  1,  2,  and  3. 

(iii)  ANSI/SCTE  54  2003  (fonnerly 
DVS  241):  "Digital  Video  Service 
Multiplex  and  Transport  System 
Standard  for  Cable  Television" 
(incorporated  by  reference,  see 
§  76.602). 

(iv)  For  each  digital  transport  stream 
that  includes  one  or  more  services 
carried  in-th"e-clear,  such  transport 
stream  shall  include  virtual  channel 
data  in-band  in  the  form  of  ATSC  A/ 
65B:  "ATSC  Standard:  Program  and 
System  Information  Protocol  for 
Terrestrial  Broadcast  and  Cable 
(Revision  B)"  (incorporated  by 
reference,  see  §  76.602),  when  available 
from  the  content  provider.  With  respect 
to  in-band  transport: 

(A)  The  data  shall,  at  minimiun, 
describe  services  carried  within  the 
transport  stream  carrying  the  PSIP  data 
itself; 

(B)  PSEP  data  describing  a  twelve-hour 
time  period  shall  be  carried  for  each 
service  in  the  transport  stream.  This 
twelve-hoiu:  period  corresponds  to 
delivery  of  the  following  event 
information  tables:  EIT-0,  -1,  -2  and  -3; 

(C)  The  format  of  event  information 
data  format  shall  conform  to  ATSC  A/ 
65B:  "ATSC  Standard:  Program  and 
System  Information  Protocol  for 
Terrestrial  Broadcast  and  Cable 
(Revision  B)"  (incorporated  by 
reference,  see  §  76.602); 

(D)  Each  channel  shall  be  identified 
by  a  one-  or  two-part  channel  number 
and  a  textual  channel  name;  and 

(E)  The  total  bandwidth  for  PSIP  data 
may  be  limited  by  the  cable  system  to 
80  kbps  for  a  27  Mbits  multiplex  and 
115  kbps  for  a  38.8  Mbits  multiplex. 

(v)  When  service  information  tables 
are  transmitted  out-of-band  for 
scrambled  services: 

(A)  The  data  shall,  at  minimum, 
describe  services  carried  within  the 
transport  stream  carrying  the  PSIP  data 
itself; 

(B)  A  virtual  channel  table  shall  be 
provided  via  the  extended  channel 
interface  from  the  POD  module.  Tables 
to  be  included  shall  conform  to  ANSI/ 
SCTE  65  2002  (formeriy  DVS  234): 
"Service  Information  Delivered  Out-of- 
Band  for  Digital  Cable  Television" 
(incorporated  by  reference,  see 

§  76.602). 

(C)  Event  information  data  when 
present  shall  conform  to  ANSI/SCTE  65 
2002  (formeriy  DVS  234):  "Service 
Information  Delivered  Out-of-Band  for 
Digital  Cable  Television"  (incorporated 
by  reference,  see  §  76.602)  (profiles  4  or 
higher). 


(D)  Each  channel  shall  be  identified 
by  a  one-or  two-part  channel  number 
and  a  textual  channel  name;  and 

(E)  The  channel  nimiber  identified 
with  out-of-band  signaling  information 
data  should  match  the  channel 
identified  with  in-band  PSIP  data  for  all 
unscrambled  in-the-clear  services. 

(2)  All  digital  cable  systems  shall 
comply  with: 

(i)  SCTE  28  2003  (formerly  DVS  295)- 
"Host-POD  Interface  Standard" 
(incorporated  by  reference,  see 
§  76.602). 

(ii)  SCTE  41  2003  (formeriy  DVS  301): 
"POD  Copy  Protection  System" 
(incorporated  by  reference,  see 
§  76.602). 

(3)  Cable  operators  shall  ensure,  as  to 
all  digital  cable  systems,  an  adequate 
supply  of  PODs  that  comply  with  the 
standards  specified  in  paragraph  (b)(2) 
of  this  section  to  ensm-e  convenient 
access  to  such  PODS  by  customers. 
Without  limiting  the  foregoing,  cable 
operators  may  provide  more  advanced 
PODs  (i.e.,  PODs  that  are  based  on 
successor  standards  to  those  specified  in 
paragraph  (b)(2)  of  this  section)  to 
customers  whose  unidirectional  digital 
cable  products  are  compatible  with  the 
more  advanced  PODs. 

(4)  Cable  operators  shall: 
(i)  Effective  April  1,  2004,  upon 
request  of  a  customer,  replace  any 
leased  high  definition  set-top  box, 
which  does  not  include  a  functional 
IEEE  1394  interface,  with  one  that 
includes  a  functional  IEEE  1394 
interface  or  upgrade  the  customer's  set- 
top  box  by  download  or  other  means  to 
ensure  that  the  IEEE  1394  interface  is 
functional. 

(ii)  Effective  July  1,  2005,  include 
both  a  DVI  or  HDMI  interface  and  an 
IEEE  1394  interface  on  all  high 
definition  set-top  boxes  acquired  by  a 
cable  operator  for  distribution  to 
customers. 

(iii)  Ensure  that  these  cable  operator- 
provided  high  definition  set-top  boxes 
shall  comply  with  ANSI/SCTE  26  2001 
(formerly  DVS  194):  "Home  Digital 
Network  Interface  Specification  with 
Copy  Protection"  (incorporated  by 
reference,  see  §  76.602),  with 
transmission  of  bit-mapped  graphics 
optional,  and  shall  support  the  CEA- 
931-A:  "Remote  Control  Command 
Pass-through  Standard  for  Home 
Networking"  (incorporated  by  reference, 
see  §  76.602),  pass  through  control 
commands:  time  function,  mute 
function,  and  restore  volvune  function. 
In  addition  these  boxes  shall  support 
the  power  control  commands  (power  on, 
power  off,  and  status  inquiry)  defined  in 
A/VC  Digital  Interface  Command  Set 
General  Specification  Version  4.0  (as 


referenced  in  ANSI/SCTE  26  2001 
(formeriy  DVS  194):  "Home  Digital 
Network  Interface  Specification  with 
Copy  Protection"  (incorporated  by 
reference,  see  §  76.602)). 
■  8.  Add  subpart  W  to  read  as  follows: 

Subpart  W— Encoding  Rulea 

76.1901  Applicability. 

76.1902  Definitions. 

76.1903  Interfaces. 

76. 1 904  Encoding  rules  for  defined 
business  models. 

76.1905  Petitions  to  modify  encoding  mles 
for  new  services  within  defined  business 
models. 

76. 1 906  Encoding  rules  for  undefined 
business  models. 

76.1907  Temporary  bona  fide  trials. 

76.1908  Certain  practices  not  prohibited. 

S  76.1901    Applicability. 

(a)  Each  multi-channel  video 
programming  distributor  shall  comply 
with  the  requirements  of  this  subpart. 

(b)  This  subpart  shall  not  apply  to 
distribution  of  any  content  over  the 
Internet,  nor  to  a  multichannel  video 
programming  distributor's  operations 
via  cable  modem  or  DSL. 

(c)  With  respect  to  cable  system 
operators,  this  subpart  shall  apply  only 
to  cable  services.  This  subpart  shall  not 
apply  to  cable  modem  services,  whether 
or  not  provided  by  a  cable  system 
operator  or  affiliate. 

§76.1902    Dennltions. 

(a)  Commercial  advertising  messages 
shall  mean,  with  respect  to  any  service, 
program,  or  schedule  or  group  of 
programs,  commercial  advertising 
messages  other  than: 

(1)  Advertising  relating  to  such 
service  itself  or  the  programming 
contained  therein, 

(2)  Interstitial  programming  relating  to 
such  service  itself  or  the  programming 
contained  therein,  or 

(3)  Any  advertising  which  is 
displayed  concurrently  with  the  display 
of  any  part  of  such  program(s), 
including  but  not  limited  to  "bugs," 
"frames"  and  "banners." 

(b)  Commercial  audiovisual  content 
shall  mean  works  that  consist  of  a  series 
of  related  images  which  are  intrinsically 
intended  to  be  shown  by  the  use  of 
machines,  or  devices  such  as  projectors, 
viewers,  or  electronic  equipment, 
together  with  accompanying  sounds,  if 
any,  regardless  of  the  natiire  of  the 
material  objects,  such  as  films  or  tapes, 
in  which  the  works  are  embodied, 
transmitted  by  a  covered  entity  and  that 
are: 

(1)  Not  created  by  the  user  of  a 
covered  product,  and 
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(2)  Offered  for  transmission,  either 
generally  or-on  demand,  to  subscribers 
or  piirchasers  or  the  public  at  la^e  or 
otherwise  for  commercial  purposes,  not 
uniquely  to  an  individual  or  a  small, 
private  group. 

(c)  Commercially  adopted  access 
control  method  shall  mean  any 
commercially  adopted  access  control 
method  including  digitally  controlled 
analog  scrambling  systems,  whether 
now  or  hereafter  in  commercial  use. 

(d)  Copy  never  shall  mean,  with 
respect  to  commercial  audiovisual 
content,  the  encoding  of  such  content  so 
as  to  signal  that  such  content  may  not 
to  be  copied  by  a  covered  product. 

(e)  Copy  one  generation  shall  mean, 
with  respect  to  commercial  audiovisual 
content,  the  encoding  of  such  content  so 
as  to  permit  a  first  generation  of  copies 
to  be  made  by  a  covered  product  but  not 
copies  of  such  first  generation  of  copies. 

(f)  Copy  no  more  shall  mean,^  with 
respect  to  commercial  audiovisual 
content,  the  encoding  of  such  content  so 
as-to  reflect  that  such  content  is  a  ffrst 
generation  copy  of  content  encoded  as 
copy  one  generation  and  no  further 
copies  are  permitted. 

(g)  Covered  product  shall  mean  a 
device  used  by  consumers  to  access 
commercial  audiovisual  content  offered 
by  a  covered  entity  (excluding  delivery 
via  cable  modem  or  the  Internet);  and 
any  device  to  which  commercial 
audioAdsual  content  so  delivered  from 
such  covered  product  may  be  passed, 
direcUy  or  indirectly. 

(h)  Covered  entity  shall  mean  any 
entity  that  is  subject  to  this  subpart. 

(i)  Defined  business  model  shall  mean 
video-on-demand,  pay-per  view,  pay 
television  transmission,  non-premium 
subscription  television,  free  conditional 
access  delivery  and  imencrypted 
broadcast  television. 

(j)  Encode  shall  mean,  in  the 
transmission  of  commercial  audiovisual 
content,  to  pass,  attach,  embed,  or 
otherwise  apply  to,  associate  with,  or 
allow  to  persist  in  or  remain  associated 
with  such  content,  data  or  information 
^  which  when  read  or  responded  to  in  a 
covered  device  has  the  effect  of 
preventing,  pausing,  or  limiting 
copying,  or  constraining  the  resolution 
of  a  program  when  output  from  the 
covered  device. 

(k)  Encoding  rules  shall  mean  the 
requirements  or  prohibitions  describing 
or  limiting  encoding  of  audiovisual 
content  as  set  forth  in  this  subpart. 

(1)  Free  conditional  access  aelivery 
shall  mean  a  delivery  of  a  service, 
program,  or  schedule  or  group  of 
programs  via  a  commercially-adopted 
access  control  method,  where  viewers 
are  not  charged  any  fee  (other  than 


govemm  ant-mandated  fees)  for  the 
receptioi  i  or  viewing  of  the 
program  ning  contained  therein,  other 
than  unc  ncrypted  broadcast  television. 

(m)  N<  tn-premium  subscription 
televisio.  i  shall  mean  a  service,  or 
schedule  or  group  of  programs  (which 
may  be  c|ffered  for  sale  together  with 
other  services,  or  schedule  or  group  of 
programs),  for  which  subscribers  are 
charged  i  subscription  fee  for  the 
receptioi  i  or  viewing  of  the 
program  ning  contained  therein,  other 
than  paji  television,  subscription-on- 
demand  and  unencrypted  broadcast 
televisio  a.  By  way  of  example,  "basic 
cable  sel^^ice"  and  "extended  basic 
cable  service"  (other  than  unencrypted 
broadca^  television)  are  "non-p^emil^n 
subscrip  tion  television." 

(n)  Pa  '-per-view  shall  mean  a  delivery 
of  a  sing  e  program  or  a  specified  group 
of  progrt  ms,  as  to  which  each  such 
single  pi  ogram  is  generally 
uninten  ipted  by  commercial 
•  advertis  ng  messages  and  for  which 
recipien  :s  are  charged  a  separate  fee  for 
each  pre  gram  or  specified  group  of 
program  >.  The  term  pay-per-view  shall 
also  inc!  ude  delivery  of  a  single 
program  for  which  multiple  start  times 
are  mad ;  available  at  time  intervals 
which  ate  less  than  the  running  time  of 
such  program  as  a  whole.  If  a  given 
delivery  qualifies  both  as  pay-per-view 
and  a  pa  y  television  transmission,  then, 
for  purp  OSes  of  this  subpart,  such 
delivery  shall  be  deemed  pay-per-view 
rather  d  an  a  pay  television 
transmit  sion. 

(o)  Pa  /  television  transmission  shall 
mean  a  ransmission  of  a  service  or 
schedul )  of  programs,  as  to  which  each 
individi  lal  program  is  generally 
uninten  upted  by  commercial 
advertising  messages  and  for  which 
service  tir  schedule  of  programs 
subscribing  viewers  are  charged  a 
periodia  subscription  fee,  such  as  on  a 
monthlj  basis,  for  the  reception  of  such . 
prograi^ming  delivered  by  such  service 
whethet  separately  or  together  with 
other  services  or  programming,  during 
the  specified  viewing  period  covered  by 
such  fea.  If  a  given  delivery  qualifies 
both  as  1  pay  television  transmission 
and  pay  -per-view,  video-on-demand,  or 
subscription-on-demand  then,  for 
purpose  s  of  this  subpart,  such  delivery 
.  shall  be  deemed  pay-per-view,  video- 
on-dem  md  or  subscription-on-demand 
rather  tban  a  pay  television 
transmi$ision. 

(p)  Pitogram  shall  mean  any  work  of 
commei  cial  audiovisual  content. 

(q)  Si  bscription-on-demand  shall 
mean  tl  e  delivery  of  a  single  program  or 
a  speci:  ed  group  of  programs  for  which: 


(1)  A  subscriber  is  able,  at  his  or  her 
discretion,  to  select  the  time  for 
commencement  of  exhibition  thereof, 

(2)  Where  eaich  such  single  program  is 
generally  \ininterrupted  by  commercial 
advertising  messages;  and 

(3)  For  which  program  or  specified 
group  of  programs  subscribing  viewers 
are  charged  a  periodic  subscription  fee 
for  the  reception  of  programming 
delivered  by  such  service  during  the 
specified  viewing  period  covered  by  the 
fee.  In  the  event  a  given  delivery  of  a 
program  qualifies  both  as  a  pay 
television  transmission  and 
subscription-on-demand,  then  for 
purposes  of  this  subpart,  such  delivery 
shall  be  deemed  subscription-on- 
demand  rather  than  a  pay  television 
transmission. 

(r)  Undefined  business  model  shall 
mean  a  business  model  that  does  not  fall 
within  the  definition  of  a  defined 
business  model. 

(s)  Unencrypted  broadcast  television 
means  any  service,  program,  or  schedule 
or  group  of  programs,  that  is  a  further 
transmission  of  a  broadcast  transmission 
(i.e.,  an  over-the-air  transmission  for 
reception  by  the  general  public  using 
radio  frequencies  allocated  for  that 
purpose)  that  substantially 
simultaneously  is  made  by  a  terrestrial 
television  broadcast  station  located 
within  the  country  or  territory  in  which 
the  entity  further  transmitting  such 
broadcast  transmission  also  is  located, 
where  such  broadcast  transmission  is 
not  subject  to  a  commercially-adopted 
access  control  method  (e.g.,  is  broadcast 
in  the  clear  to  members  of  the  public 
receiving  such  broadcasts),  regardless  of 
whether  such  entity  subjects  such 
further  transmission  to  an  access  control 
method. 

(t)  Video-on-demand  shall  mean  a 
delivery  of  a  single  program  or  a 
specified  group  of  programs  for  which: 

(1)  Each  sucn  individual  program  is 
generally  uninterrupted  by  commercial 
advertising  messages; 

(2)  Recipients  are  diarged  a  separate 
fee  for  each  such  single  program  or 
specified  group  of  prc^ams;  and 

(3)  A  recipient  is  able,  at  his  or  her 
discretion,  to  select  the  time  for 
commencement  "of  exhibition  of  such 
individual  program  or  specified  group 
of  programs.  In  the  event  a  delivery 
qualifies  as  both  video-on-demand  and 
a  pay  television  transmission,  then  for 
piuposes  of  this  subpart,  such  delivery 
shall  be  deemed  video-oij-demand. 


§76.1903 

A  covered  entity  shall  not  attach  or 
embed  data  or  information  with 
commercial  audiovisual  content,  or 
otherwise  apply  to,  associate  with,  or 
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allow  such  data  to  persist  in  or  remain 
associated  with  such  content,  so  as  to 
prevent  its  output  through  any  analog  or 
digital  output  authorized  or  permitted 
under  license,  law  or  regulation 
governing  such  covered  product. 

§76.1904    Encoding  rules  for  defined 
business  models. 

(a)  Commercial  audiovisual  content 
delivered  as  imencrypted  broadcast 
television  shall  not  be  encoded  so  as  to 
prevent  or  limit  copying  thereof  by 
covered  products  or,  to  constrain  the 
resolution  of  the  image  when  output 
from  a  covered  product. 

(b)  Except  for  a  specific  determination 
made  by  the  Commission  pursuant  to  a 
petition  with  respect  to  a  defined 
business  model  other  than  unencrypted 
broadcast  television,  or  an  undefined 
business  model  subject  to  the 
procedures  set  forth  in  §  76.1906: 

(1)  Commercial  audiovisual  content 
shall  not  be  encoded  so  as  to  prevent  or 
limit  copying  thereof  except  as  follows: 

(i)  To  prevent  or  limit  copying  of 
video-on-demand  or  pay-per-view 
transmissions,  subject  to  5ie 
requirements  of  paragraph  (b)(2)  of  this 
section;  and 

(ii)  To  prevent  or  limit  copying,  other 
than  first  generation  of  copies,  of  pay 
television  transmissions,  non-premixun 
subscription  television,  and  fi-ee 
conditional  access  delivery 
.  transmissions;  and 

(2)  With  respect  to  any  commercial 
audiovisual  content  delivered  or 
transmitted  in  form  of  a  video-on- 
demand  or  pay-per-view  transmission,  a 
covered  entity  shall  not  encode  such 
content  so  as  to  prevent  a  covered 
product,  without  further  authorization, 
from  pausing  such  content  up  to  90 
minutes  from  initial  transmission  by  the 
covered  entity  (e.g.,  frame-by-frame, 
minute-by-minute,  megabyte  by 
megabyte). 

§76.1905    Petitions  to  modify  encoding 
rules  for  new  services  within  defined 
business  models. 

(a)  The  encoding  rules  for  defined 
business  models  in  §  76.1904  reflect  the 
conventional  methods  for  packaging 
programs  in  the  MVPD  market  as  of 
December  31,  2002,  and  are  presumed  to 
be  the  appropriate  rules  for  defined 
business  models.  A  covered  entity  may 
petition  the  Commission  for  approval  to 
allow  within  a  defined  business  model, 
other  than  unencrypted  broadcast 
television,  the  encoding  of  a  new  service 
in  a  manner  different  from  the  encoding 
rules  set  forth  in  §  76.1904(b)(1)  and  (2). 
No  such  petition  will  be  approved 
under  the  public  interest  test  set  forth  in 
paragraph  (c)(4)  of  this  section  unless 


the  new  service  differs  from  existing 
services  provided  by  any  covered  entity 
imder  the  applicable  defined  business 
model  prior  to  December  31, 2002. 

(b)  Petitions.  A  petition  to  encode  a 
new  service  within  a  defined  business 
model  other  than  as  permitted  by  the 
encoding  rules  set  forth  in 
§  76.1904(b)(1)  and  (2)  shall  describe: 

(1)  The  defined  business  model,  the 
new  service,  and  the  proposed  encoding 
terms,  including  the  use  of  copy  never 
and  copy  one  generation  encoding,  and 
the  encoding  of  content  with  respect  to 
"pause"  set  forth  in  §  76.1904(b)(2). 

(2)  Whether  the  claimed  benefit  to 
consumers  of  the  new  service, 
including,  but  not  limited  to,  the 
availability  of  content  in  earlier  release 
windows,  more  favorable  terms, 
innovation  or  original  programming, 
outweighs  the  limitation  on  the 
consumers'  control  over  the  new 
service; 

(3)  The  ways  in  which  the  new 
service  differs  frtjm  existing  services 
offered  by  any  covered  entity  within  the 
applicable  defined  business  model  prior 
to  December  31,  2002;  « 

(4)  All  other  pertinent  facts  and 
considerations  relied  on  to  support  a 
determination  that  grant  of  the  petition 
would  serve  the  public  interest. 

(5)  Factual  allegations  shall  be 
supported  by  affidavit  or  declaration  of 
a  person  or  persons  with  actual 
knowledge  of  the  facts,  and  exhibits 
shall  be  verified  by  the  person  who 
prepares  them. 

(c)  Petition  process— {1)  Public  notice. 
The  Commission  shall  give  public 
notice  of  any  such  petition. 

(2)  Comments.  Interested  persons  may 
submit  comments  or  oppositions  to  the 
petition  within  thirty  (30)  days  after  the 
date  of  public  notice  of  the  filing  of  such 
petition.  Comments  or  oppositions  shall 
be  served  on  the  petitioner  and  on  all 
persons  listed  in  petitioner's  certificate 
of  service,  and  shall  contain  a  detailed 
full  statement  of  any  facts  or 
considerations  relied  on.  Factual 
allegations  shall  be  supported  by 
affidavit  or  declaration  of  a  person  or 
persons  with  actual  knowledge  of  the 
facts,  and  exhibits  shall  be  verified  by 
the  person  who  prepares  th«n. 

(3)  Replies.  The  petitioner  may  file  a 
reply  to  the  comments  or  oppositions 
within  ten  (10)  days  after  their 
submission,  which  shall  be  served  on  all 
persons  who  have  filed  pleadings  and 
shall  also  contain  a  detailed  full 
showing,  supported  by  affidavit  or 
declaration,  of  any  additional  facts  or 
considerations  relied  on.  There  shall  be 
no  further  pleadings  filed  after 
petitioner's  reply,  imless  authorized  by 
the  Commission. 


(4)  Commission  determination  as  to 
encoding  rules  for  a  new  service  within 
a  defined  business  model. 

(i)  Proceedings  initiated  by  petitions 
pursuant  to  this  section  shall  be  permit- 
but-disclose  proceedings,  unless 
otherwise  specified  by  the  Commission. 
The  covered  entity  shall  have  the 
burden  of  proof  to  establish  that  the 
proposed  change  in  encoding  rules  for 
a  new  service  is  in  the  public  interest. 
In  making  its  determination,  the 
Commission  shall  take  into  account  the 
following  factors: 

(A)  Whether  the  benefit  to  consumers 
of  the  new  service,  including  but  not 
limited  to  earlier  release  windows,  more 
favorable  terms,  innovation  or  original 
programming,  outweighs  the  limitation 
on  the  consimiers'  control  over  the  new 
service; 

(B)  Ways  in  which  the  new  service 
differs  from  existing  services  offered  by 
any  covered  entity  within  the  applicable 
defined  business  model  pripr  to 
December  31,  2002;  and 

(ii)  The  Commission  may  specify 
other  procedures,  such  as  oral  argument, 
evidentiary  hearing,  or  further  written 
submissions  directed  to  particular 
aspects,  as  it  deems  appropriate. 

(iii)  A  petition  may,  upon  request  of 
the  petitioner,  be  dismissed  without 
prejudice  as  a  matter  of  right  prior  to  the 
adoption  date  of  any  final  action  taken 
by  the  Commission  with  respect  to  the 
petition.  A  petitioner's  request  for  the 
return  of  a  petition  will  be  regarded  as 
a  request  for  dismissal. 

(d)  Complaint  regarding  a  new  service 
not  subject  to  petition.  In  an  instance  in 
which  an  interested  party  has  a 
substantial  basis  to  believe  and  does 
believe  in  good  faith  that  a  new  service' 
within  a  defined  business  model  has 
been  launched  without  a  petition  as 
required  by  this  section,  such  party  may 
file  a  complaint  pursuant  to  §  76.7. 

§76.1906    Encoding  rules  for  undefined 
business  models. 

(a)  Upon  public  notice  and  subject  to 
requirements  as  set  forth  herein,  a 
covered  entity  may  launch  a  program 
service  pursuant  to  an  undefined 
business  model.  Subject  to  Commission 
review  upon  complaint,  the  covered 
entity  may  initially  encode  programs 
pursuemt  to  such  undefined  business 
model  without  regard  to  limitations  set 
forth  in  §  76.1904(b). 

(1)  Notice.  Concurrent  with  the 
laimch  of  an  undefined  business  model 
by  a  covered  entity,  the  covered  entity 
shall  issue  a  press  release  to  the  PR 
Newswire  so  as  to  provide  public  notice 
of  the  undefined  business  model,  and 
the  proposed  encoding  terms.  The 
notice  shall  provide  a  concise  summary 
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of  the  commercial  audiovisual  content 
to  be  provided  pursuant  to  the 
undefined  business  model,  and  of  the 
terms  on  which  such  content  is  to  be 
available  to  consumers.  Immediately 
upon  request  from  a  party  entitled  to  be 
a  complainant,  the  cevered  entity  shall 
make  available  information  that 
indicates  the  proposed  encoding  terms, 
including  ihe  use  of  copy  never  or  copy 
one  generation  encoding,  and  the 
encoding  of  content  with  respect  to 
"pause"  as  defined  in  §  76.1904(b)(2). 

(2)  Complaint  process.  Any  interested 
party  ("complainant")  may  file  a 
complaint  with  the  Commission 
objecting  to  application  of  encoding  as 
set  forth  in  the  notice. 

(i)  Pre-complaint  resolution.  Prior  to 
initiating  a  complaint  with  the 
Commission  imder  this  section,  the 
complainant  shall  notify  thexovered 
entity  that  it  may  file  a  complaint  imder 
this  section.  The  notice  must  be 
sufficiently  detailed  so  that  the  covered 
entity  can  determine  the  specific  nature 
of  the  potential  complaint.  The  potential 
complainant  must  allow  a  minimum  of 
thirty  (30)  days  frt}m  such  notice  before 
filing  such  complaint  with  the 
Commission.  During  this  period  the 
parties  shall  endeavor  in  good  faith  to 
resolve  the  issue(s)  in  dispute.  If  the 
parties  fail  to  reach  agreement  within 
this  30  day  period,  complainant  may 
initiate  a  complaint  in  accordance  with 
the  proceduures  set  forth  herein. 

(ii)  Complaint.  Within  two  years  of 
publication  of  a  notice  under  paragraph 
(a)(1)  of  this  section,  a  complainant  may 
file  a  complaint  with  the  Commission 
objecting  to  application  of  the  encoding 
terms  to  the  service  at  issue.  Such 
complaint  shall  state  with  particularity 
the  basis  for  objection  to  the  encoding 
terms. 

(A)  The  complaint  shall  contain  the 
name  and  address  of  the  complainant 
and  the  name  and  address  of  the 
covered  entity. 

(B)  The  complaint  shall  be 
accompanied  by  a  certification  of 
service  on  the  named  covered  entity. 

(C)  The  complaint  shall  set  forth  with 
specificity  all  information  and 
arguments  relied  upon.  Specific  factual 
allegations  shall  be  supported  by  a 
declaration  of  a  person  or  persons  with 
actual  knowledge  of  the  facts,  and 
exhibits  shall  be  verified  by  the  person 
who  prepares  them. 

(D)  The  complaint  shall  set  forth 
attempts  made  by  the  complainant  to 
resolve  its  complaint  pursuant  to 
paragraph  (a)(2)(i)  of  this  section. 

(iii)  Public  notice.  The  Commission 
shall  give  public  notice  of  the  filing  of 
the  complaint.  Once  the  Commission 
has  issued  such  public  notice,  any 


person  otherwise  entitled  to  be  a 
complaittant  shall  instead  have  the 
status  of  a  person  submitting  comments 
under  ps  ragraph  (a)(2)(iv)  of  this  section 
rather  than  a  compleiinant. 
(iv)  Comments  and  reply. 

(A)  Ai^y  person  may  submit 
conunents  regarding  the  complaint 
within  tiirty  (30)  days  after  the  date  of 
public  nptice  by  the  Commission. 
Commeijts  shall  be  served  on  the 
complainant  and  the  covered  entity  and 
on  any  oersons  listed  in  relevant 
certificates  of  service,  and  shall  contain 
a  detailed  full  statement  of  any  facts  or 
conside^tions  relied  on.  Specific 
factual  alegations  shall  be  supported  by 
a  declaration  of  a  person  or  persons 
with  actual  knowledge  of  the  facts,  and 
exhibits  shall  be  verified  by  the  person 
who  prepares  them. 

(B)  TUb  covered  entity  may  file  a 
responst  to  the  complaint  and 
comments  within  twenty  (20)  days  after 
the  date  that  comments  are  due.  Such 
responst  shall  be  served  on  all  persons 
who  have  filed  complaints  or  comments 
and  shall  also  contain  a  detailed  full  . 
showing,  supported  by  affidavit  or 
declaration,  of  any  additional  facts  or 
considerations  relied  on.  Replies  shall 
be  due  ^n  (10)  days  from  the  date  for 
filing  a  Response. 

(v)  Bxis  for  Commission 
determination  as  to  encoding  terms  for 
an  undafined  business  model.  In  a 
permit-But-disclose  proceeding,  unless 
otherwise  specified  by  the  Commission, 
to  deter  nine  whether  encoding  terms  as 
noticed  may  be  applied  to  an  undefined 
busines  i  model,  the  covered  entity  shall 
have  th(  i  burden  of  proof  to  establish 
that  ap(  lication  of  the  encoding  terms 
in  the  u  idefined  business  model  is  in 
the  pub  ic  interest.  In  making  any  such 
determination,  the  Commission  shall 
take  int )  account  the  following  factors: 

(A)  W  hether  the  benefit  to  consimiers 
of  the  n  }w  service,  including  but  not 
limited  to  earlier  release  windows,  more 
favorab  e  terms,  innovation  or  original 
progran  iming,  outweighs  the  limitation 
on  the  ( onsumers'  control  over  the  new 


service 

(B) 
differs 
coveret 
2002; 

(vi) 
Commi^i 


V\  ays  in  which  the  new  service 
rom  services  offered  by  any 
entity  prior  to  December  31, 


determination  procedures.  The 
sion  may  specify  other 
procedures,  such  as  oral  argtmient, 
evideni  lary  hearing,  or  further  written 
submis  dons  directed  to  particular 
aspects  as  it  deems  appropriate. 

lb)  G  tmplaint  regarding  a  service  not 
subject  to  notice.  In  an  instance  in 
which  i  tn  interested  party  has  a 
substai  tial  basis  to  believe  and  believes 
in  gdoc  faith  that  a  service  pursuant  to 


an  undefined  business  model  has  been 
launchecT without  requisite  notice,  such 
party  may  file  a  complaint  pursuant  to 
§76.7. 

176.1907    Temporary  bona  flde  trials. 

The  obligations  and  procedures  as  to 
encoding  rules  set  forth  in  §§  76.1904(b) 
and  (c)  and  76.1905(a)  and  (b)  do  not 
apply  in  the  case  of  a  temporary  bona 
fide  trial  of  a  service. . 

§76.1908    Certain  praetieas  not  prohlbttad. 

Nothing  in  this  subpart  shall  be 
construed  as  prohibiting  a  covered 
entity  from: 

(a)  Encoding,  storing  or  managing 
commercial  audiovisual  content  within 
its  distribution  system  or  within  a 
covered  product  tmder  the  control  of  a 
covered  entity's  commercially  adopted 
access  control  method,  provided  that 
&e  outcome  for  the  consumer  from  the 
application  of  the  encoding  rules  set  out 
in  §  76.1904(a)  and  (b)  is  unchanged 
thereby  when  such  commercial 
audiovisual  content  is  released  to 
consimier  control,  or 

(b)  Causing,  with  respect  to  a  specific 
covered  product,  the  output  of  content 
from  such  product  in  a  format  as 
necessary  to  match  the  display  format  of 
another  device  connected  to  such 
product,  including  but  not  limited  to 
providing  for  content  conversion 
between  widely-used  formats  for  the 
transport,  processing  and  display  of. 
audiovisual  signals  or  data,  such  as 
between  analog  and  digital  formats  and 
between  PAL  and  NTSC  or  RGB  and 
Y.Pb,Pr. 

[FR  Doc.  03-29520  Filed  11-26-03;  8:45  am] 

BILUNG  COOE  6712-41-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

48  CFR  Part  5125 
RIN  0702-AA38 

Foreign  Acquisition 

agency:  Department  of  Army,  DoD. 
action:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  Department  of  the  Army 
is  amending  the  Department  of  the 
Army  Acquisition  Regulations  (also 
referred  to  as  the  Army  Federal 
Acquisition  Regulation  Supplement 
(AFARS))  to  increase  consistency  in 
Army  contracts  that  may  require 
deployment  of  contractor  personnel. 
This  change  is  a  consolidation  and 
slunmarization  of  current  information 
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available  in  several  documents,  some  of 
which  are  ciurently  in  draft  fonn,  and 
does  not  include  new  Army  contracting 
policy.  The  purpose  of  this  issuance  is 
to  notify  interested  parties  of  this 
change,  and  to  request  the  public's 
comments.  This  change  is  issued  by  the 
Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics,  and  Technology) 
(ASA(ALT)).  This  issuance  is  made 
concmrent  with  publication  of  an 
interim  rule  with  request  for  comments 
to  Solicitations  Provisions  and  Contract 
Clauses,  published  in  this  issue  of  the 
Federal  Register. 

DATES:  Effective  date:  November  28, 
2003. 

Comment  date:  Comments  nmst  be 
submitted  to  the  address  shown  below 
on  or  before  January  27,  2004. 
ADDRESSES:  Respondents  may  e-mail 
comments  to: 

s.wisniewsla@us.army.mj7.  Those  who 
cannot  submit  comments  by  e-mail  may 
submit  comments  to:  Procinement 
Policy  and  Support  Office,  Attn:  SAAL- 
PP,  Sharon  Wisniewski,  Presidential 
Towers,  2511  S.  Jeff  Davis  Highway. 
Arlington,  VA,  22202,  facsimile  (703) 
604-8178.  Please  cite  "AFARS  CAF 
Clause"  in  the  subject  line  of  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Wisniewski,  (586)  574-7050  or 
Linda  Fowlkes,  (703)  604-7104. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  is  added  to 
incorporate  information  to  facilitate 
deploying  contractor  personnel  to  Iraq 
or  other  areas  of  operations.  It  also  seeks 
to  ease  the  administrative  difficulty  for 
each  contractor  and  contracting  office 
researching  current  guidance  on 
contractors  accompanying  the  force,  and 
to  increase  consistency  among  Army 
contracts.  This  AFARS  change  is 
published  to  address  contractor  and 
Army  contracting  offices'  questions  and 
concerns.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 

B.  Regulatory  Flexibility  Act  ^ 

The  Army  does  not  expect  this  rule  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
"within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to 
contractors  that  may  require  ^ 
deployment  of  contractor  personnel 
outside  the  United  States,  and  because 
it  only  consohdates  existing  and  draft 
logistical  guidance.  The  amount  of  such 
additional  services  is  not  expected  to  be 
significantly  large  in  comparison  to  the 


total  amount  of  services  procured  by 
Army,  and  any  additional  costs  would 
be  reimbursable  imder  the  resulting 
contract.  Therefore,  Army  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  Army  invites 
comments  from  small  businesses  and 
other  interested  parties.  Army  also  will 
consider  comments  fi-om  small  entities 
concerning  the  affected  AFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  "Small 
Entities  CAF  conunent." 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  a  Rule 
Efiective  With  Publication  in  the 
Federal  Register 

•    A  determination  has  been  made  under 
the  authority  of  the  Army  Deputy 
Assistant  Secretary  of  the  Army  (Policy 
&  Prociu-ement)  that  urgent  and 
compelling  reasons  exist  to  publish  this 
rule  prior  to  affording  the  public  an 
opportunity  to  comment.  Contracting 
offices  continue  to  write  contracts  that 
require  contractor  personnel  to 
accompany  the  military  force  in  Iraq 
and  other  places.  Contractor 
representatives  and  contracting  offices 
have  requested  inclusion  of  coverage  in 
the  AFARS  expeditiously,  even  if  not  a 
complete  solution,  pending  coverage  on 
this  topic  in  higher  level  regulations. 
Comments  received  in  response  to  this 
notice  will  be  considered. 

Emily  Clariee, 

Director,  Procurement  Policy  and  Support. 

List  of  Subjects  in  48  CFR  Part  5125 

Government  contracts.  Government 
procurement. 

■  For  the  reasons  stated  in  the  preamble, 
the  Department  of  the  Army  adds  48  CFR 
part  5125  to  read  as  follows: 

PART  5125— FOREIGN  ACQUISITION 

Authority:  5  U.S.C  301,  10  U.S.C.  2202, 
DoD  Directive  5000.35.  FAR  1.301  and  COD 
FAR  Supplement  201.3. 

Subpart  S125.74-9000-Contractors 
Accompanying  ttie  Force— Deployment 
of  Contractor  Personnel  In  Support  of 
Military  Operations 

Scope  of  Subpart 

(a)  General.  This  subpart  applies 
whenever  contractors  may  be  required 
to  accompany  the  force  in  support  of 


military  operations,  as  defined  in  Joint 
Publication  1-02,  "DOD  Dictionary  of 
Military  and  Associated  Terms." 

(b)  Coordination.  There  are  many 
operational  details  that  will  affect  the 
scope  of  work  in  contracts  requiring 
deployment  of  contractor  personnel  in 
support  of  military  operations.  The 
requirements  activity,  in  conjimction 
with  the  contracting  activity,  must 
coordinate  with  the  appropriate  Ic^stics 
oiganization  to  determine  what  level  of 
support  (e.g.,  billeting,  messing, 
clothing  and  equipment,  access  to 
medical  facilities,  pre-deployment 
processing)  will  be  available  to 
contractors. 

(i)  DFARS  225.802-70  (Contracts  for 
performance  outside  the  United  States 
and  C^ada)  pjrescribes  special 
procedures  applicable  to  contracts 
requiring  the  performance  of  work  in  a 
foreign  coimtry  by  U.S.  personnel  or  a 
third  country  contractor,  or  that  will 
require  logistics  support  for  contractor 
employees,  and  the  contracting  activity 
is  not  under  the  command  jin-isdiction 
of  a  unified  or  specified  command  for 
the  coimtry  involved.  This  provision 
generally  requires  the  contracting 
activity  to  undertake  certain 
coordination  with  the  cognizant 
contract  administration  office  for  that 
country. 

(ii)  In  situations  where  no  contract 
administration  office  has  been 
designated,  the  contracting  officer  shall 
ensure,  prior  to  contract  award,  that  the 
responsible  combatant  command 
concurs  with  any  contract  provision  that 
promises  logistical  support  to  U.S.  or 
foreign  nationsd  contractor  personnel. 
This  requirement  may  be  satisfied 
through  a  memorandiun  executed  by  the 
requiring  activity  that  documents 
combatant  command  approval  of  any 
logistical  support  specified  in  the  main 
body  of  the  contract  or  its  statement  of 
work. 

(c)  Legal  status  of  contractor 
personnel.  The  Status  of  Forces 
Agreements  appUcable  to  the  Area  of 
Operations  (AO),  as  well  as  the  Geneva 
Conventions  and  other  international 
laws  govern  the  legal  status  of 
contractor  personnel.  Contractor 
personnel's  legal  status  will  vary 
depending  on  the  location  and 
circiunstances  surroimding  an  incident. 

(d)  Requirements  offices  and 
contracting  officecs  should  use  the 
Army  Contractors  Accompanying  the 
Force  Guidebook  for  more  detailed 
guidance,  including  sample  contract 
language,  and  a  listing  of  Army  and  DoD 
regulations  and  other  resources. 
Contracting  Officers  may  tailor  this 
language  as  appropriate,  but  using  the 
Guidebook  will  both  answer  many 


66740  Federal.  Register /Vol.  68,  No.  22  9 /Friday,  November  28.  2003 /Rules  and  Regulations 


common  questions  and  foster  uniform 
handling  of  common  issues.  The 
Guidebook  may  be  found  on  the  Deputy 
Assistant  Secretary  of  the  Army 
(Procurement  &  Production)  Web  site  at 
http://dasapp.saalt.anny.mil/. 

(e)  Solicitation  provision  and  contract 
clause.  The  clause  at  §5152.225-74- 
9000  shall  be  inserted  in  all  solicitations 
and  contracts  that  may  require 
deployment  of  contractor  personnel  in 
support  of  military  operations.  It  may  be 
tailored  to  fit  the  specific  circiimstances 
of  the  procurement. 

IFR  Doc.  03-29416  Filed  11-26-03;  8:45  am] 

■RJLMO  CODE  SnO-OS-P 


DEPARTMENT  OF  DEFENSE 
Department  Of  the  Army 

48  CFR  Part  5152 
RIN0702-AA39 

Solicitation  Proviaiona  and  Contract 
(^auaaa 

AGENCY:  Department  of  Army,  DOD. 
ACTION:  Interim  final  nile;  Request  for 
comments. 

SUMMARY:  The  Department  of  the  Army 
is  amending  its  Acquisition  Regulations 
to  increase  consistency  in  Army 
contracts  that  may  require  deployment 
of  contractor  persormel.  This  change  is 
a  consolidation  and  summarization  of 
current  information  available  in  several 
dociunents,  some  of  which  are  currently 
in  draft  form,  and  does  not  include  new 
Army  contracting  policy.  The  piupose 
of  this  issuance  is  to  notify  interested 
parties  of  tbis  change,  and  to  request  the 
public's  comments.  This  change  is 
issued  by  the  Assistant  Secretary  of  the 
Army  (Acquisition,  Logistics,  and 
Technology)  (ASA{ALT)).  This  issuS&ce 
is  made  concurrent  with  publication  of 
an  interim  rule  with  request  for 
comments  to  add  rules  concerning 
Foreipi  Acquisition — Contractors 
Accompanying  the  Force,  published  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  date:  November  28, 
2003. 

Comment  date:  Comments  must  be 
submitted  to  the  address  shown  below 
on  or  before  January  27,  2004. 
ADDRESSES:  Respondents  may  e-mail 
comments  to: 

s.wisniewski@us.army.mil.  Those  who 
cannot  submit  comments  by  e-mail  may 
submit  comments  to:  Procurement 
Policy  and  Support  Office,  Attn:  SAAL- 
PP,  Sharon  Wisniewski,  Presidential 
Towers,  2511  S.  Jeff  Davis  Highway, 
Arlington,  VA.  22202,  facsimile  (703) 


604-817)8.  mease  cite  "AFARS  CAF 
Clause"  in  the  subject  line  of  comments. 

FOR  FUR"  HER  INFORMATION  CONTACT: 
Sharon  ^  Visniewski,  (586)  574-7050  or 
Unda  F(  iwlkes,  (703)604-7104.       . 

SUPPLEIENTARY  INFORMATION: 

A.  Backcrpund 

This  issuance  amends  48  CFR  part 
5152  (al$o  referred  to  as  the  Army 
Federal  Kcquisition  Regulation 
Supplement  (AFARS))  to  incorporate 
information  to  facilitate  deploying 
contractbr  personnel  to  Iraq  or  other 
areas  of  operations.  It  also  seeks  to  ease 
the  administrative  difficulty  for  each 
contractor  and  contracting  office 
researching  current  guidance  on 
contractors  accompanying  the  force,  and 
to  incretse  consistency  among  Army 
contracljs.  This  AFARS  change  is 
published  to  address  contractor  and 
Army  cintracting  offices'  questions  and 
concerop.  This  notice  was  not  subject  to 
Office  of  Management  and  Budget 
review  fnder  Executive  Order  12866, 
dated  September  30, 1993. 

B.  Regu  atory  Flexibility  Act 

The  /  jmy  does  not  expect  this  rule  to 
-have  a  t  ignificant  economic  impact  on 
a  substJ  ntial  number  of  small  entities 
within  he  meaning  of  the  Regulatory 
Flexibilty  Act.  5  U.S.C.  601,  at  seq., 
because  the  rule  applies  only  to 
contractors  that  may  require 
deployi>ient  of  contractor  personnel 
outsidejthe  United  States,  and  because 
it  only  consolidates  existing  and  draft 
logistical  guidance.  The  amount  of  such 
additional  services  is  not  expected  to  be 
signific  uitly  large  in  comparison  to  the 
total  aiiount  of  services  procvired  by 
Army,  and  any  additional  costs  would 
be  reim  aursable  imder  the  resulting 
contrac  L  Therefore,  Army  has  not 
perforn  led  an  initial  regulatory 
flexibil  ty  analysis.  Army  invites 
comme  ats  from  small  businesses  and 
other  ii  ilerested  parties.  Army  also  will 
consid<  ir  comments  from  small  entities 
concer  ling  the  affected  AFARS  subpart 
in  accQ  rdance  with  5  U.S.C.  610.  Such 
comme  nts  should  be  submitted 
separat  sly  and  should  cite  "Small 
Entitle  i  CAF  comment." 

C.  Pap(  irwork  Reduction  Act 

The  'aperwork  Reduction  Act  does 
not  ap]  ily  because  the  rule  does  not 
impos<  any  information  collection 
require  ments  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 


D.  Determinatioii  To  Issue  a  Rule 
Effective  With  Publication  in  the 
Federal  Register 

A  determination  has  been  made  under 
the  authprity  of  the  Army  Deputy 
Assistant  Secretary  of  the  Army  (Policy 
&  Prociuement)  that  lugent  and 
compelling  reasons  exist  to  publish  this 
notice  prior  to  affording  the  public  an 
opportunity  to  comment.  Contracting 
offices  continue  to  write  contracts  that 
require  contractor  personnel  to 
accompany  the  military  force  in  Iraq 
and  other,  places.  Contractor 
representatives  and  contracting  offices 
have  requested  inclusion  of  coverage  in 
the  AFARS  expeditiously,  even  if  not  a 
complete  solution,  pending  coverage  on 
this  topic  in  higher  level  regulations. 
Comments  received  in  response  to  this 
notice  will  be  considered. 

Emily  Clarice, 

Director,  Procurement  Policy  and  Support. 

List  of  Subjects  in  48  CFRPart  5152 

Government  contracts.  Government 
procurement. 

■  For  reasons  set  forth  in  the  preamble, 
the  Department  of  the  Army  amends  48 
CFR  Part  5152  as  follows: 

PART  5152-SOUCiTATIONS 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  1.  The  authority  citation  for  5152.225- 
74-9000  is  added  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202, 
DOD  Directive  5000.35,  FAR  1.301  and  DOD 
FAR  Supplement  201.3. 

■  2.  Add  5152.225-74-9000  to  read  as 
follows: 

5152.225-74-MOO    Contractors 
Accompanying  the  Force. 

As  prescribed  at  subpart  5125.74- 
9000(e)  insert  the  following  clause: 

CONTRACTORS  ACCONfPANYING  THE 
FORCE  (NOV.  2003) 

(a)  General.  (1)  Performance  of  this 
contract  may  require  deployment  of 
Contractor  Personnel  in  support  of  military 
operations.  The  Contractor  acknowledges 
that  such  operations  are  inherently 
dangerous  and  accepts  the  risks  associated 
with  contract  performance  in  this 
environment.  - 

(2)  For  purposes  of  this  clause,  the  term 
"Contractor  Personnel"  refers  to  the 
Contractor's  officers  and  employees.  Unless 
otherwise  specified  {e.g.,  subparagraph  (b)  of 
this  clause),  this  term  does  not  include 
personnel  who  permanently  reside  in  the 
country  where  contract  performance  will  take 
place. 

(3)  The  Contractor  shall  ensure  that 
Contractor  Personnel  working  in  an  area  of    . 
operations  (AO,  as  defined  in  the  Joint 
Publication  1-02,  "DOD  Dictionary  of 
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Military  and  Associated  Terms")  are  familiar 
and  comply  with  applicable:  (i)  Military 
Service  and  Department  of  Defense 
regulations,  directives,  instructions,  general 
orders,  policies,  and  procedures,  in  particular 
Army  Regulation  715-9  and  Field  Manual  3- 
100.21;  (ii)  U.S.,  host  country,  local,  and 
international  laws  and  regulations;  and  (iii) 
treaties  and  international  agreements  (e.g., 
Status  of  Forces  Agreements,  Host  Nation 
Support  Agreements,  and  Defense  Technical 
Agreements)  relating  to  safety,  health,  force 
protection,  and  operations  under  this 
contract. 

(4)  The  Contractor  shall  ensure  that  this 
clause  is  included  in  all  subcontracts. 

(b)  Compliance  with  Combatant  Command 
Orders.  The  Contractor  shall  ensure  that 
Contractor  Personnel,  regardless  of  residency 
status,  working  in  the  AO  comply  with  all 
orders,  directives,  and  instructions  of  the 
combatant  command  relating  to  non- 
interference in  mihtary  operations,  force 
protection,  health,  and  safety.  The  Combatant 
Commander  or  his  subordinate  commanders, 
in  conjunction  with  the  Contracting  Officer 
or  the  Contracting  Officer's  Representative, 
may  direct  the  Contractor,  at  the  Contractor's 
own  expense,  to  replace  and,  where 
applicable,  repatriate  any  Contractor 
personnel  who  fail  to  comply  with  this 
provision.  Such  action  may  be  taken  at  the 
Government's  discretion  without  prejudice  to 
its  rights  under  any  other  provision  of  this 
contract,  including  the  Termination  for 
Default  clause. 

(c)  Contractor  Personnel  Administmtion. 
(1)  In  order  to  maintain  accountability  of  all 
deployed  personnel  in  the  AO,  the  Contractor 
shall  follow  instructions  issued  by  the  Army 
Materiel  Command's  Logistics  Support 
Element  (AMC  LSE)  or  other  Contracting 
Officer's  designated  representative  to 
provide,  and  keep  current,  requested  data  on 
Contractor  Personnel  for  entry  into  military 
personnel  database  systems. 

(2)  The  Contractor  shall  coordinate  with 
the  AMC  LSE  or  other  Contracting  Officer's 
designated  representative  for  logistics 
support,  as  follows:  (i)  Upon  initial  entry  into 
the  AO;  (ii)  upon  initiation  of  conb^ct 
performance;  (iii)  upon  relocation  of  contract 
operations  within  the  AC^  and  (iv)  upon 
exiting  the  AO. 

(3)  Before  deployment,  the  Conti^ctor  shall 
ensure  that: 

(i)  All  Coptractor  Personnel  complete  two 
DD  Forms  93,  Record  of  Emergency  Data 
Card.  One  copy  of  the  completed  form  shall 
be  returned  to  the  Government  official 
specified  by  the  Conti-acUng  Officer's 
designated  representative;  the  oUier  shall  be 
hand-carried  by  the  individual  employee  to 
theAO. 

(ii)  All  required  security  and  background 
checks  are  completed. 

(iii)  All  medical  screening  and 
requirements  are  met. 

(4)  The  Contractor  shall  ensure  that 
Contractor  Personnel  have  completed  all  pre- 
deployment  requirements  specified  by  the 
Contracting  Officer's  designated 
representative  (including  processing  through 
the  designated  Continental  United  States 
(CONUS)  Replacement  Center  unless  another 
deployment  processing  method  is 


specifically  authorized),  and  the  Contractor 
shall  notify  the  Contracting  Officer's 
designated  representative  that  these  actions 
have  been  accomplished. 

(5)  The  Contractor  shall  have  a  plan  for 
timely  replacement  of  employees  who  are  no 
longer  available  for  deployment  for  any 
reason,  including  mobilization  as  members  of 
the  Reserve,  injury,  or  death. 

(d)  Clothing  and  Equipment  Issue,  (l)  To 
help  di."5tinguish  them  fitim  combatants. 
Contractor  Personnel  shall  not  wear  military 
clothing  unless  specifically  autiiorized  by  a 
written  Department  of  Army  waiver. 
Contractor  Personnel  may  wear  specific  items 
of  clothing  and  equipment  required  for  safety 
and  security  such  as  ballistic  or  NBC 
(Nuclear,  Biological,  Chemical)  protective 
clothing.  The  CONUS  Replacement  Center  or 
the  combatant  command  may  provide  to  the 
Contractor  Personnel  military  unique 
Organizational  Clothing  and  Individual 
Equipment  (OCIE)  to  ensure  security  and 
safety. 

(2)  All  issued  OCIE  shall  be  considered 
Government  Furnished  Property,  and  will  be 
treated  in  accordance  with  Government 
Furnished  Property  clauses  included 
elsewhere  in  this  contract. 

(e)  Weapons  and  Training.  (1)  Contractor 
Personnel  may  not  possess  privately  owned 
firearms  in  the  AO.  The  combatant  command 
may  issue  weapons  and  ammunition  to 
Contractor  Personnel,  with  the  employee's 
company's  consent  as  well  as  the  individual 
employees'  consent,  and  may  require 
weapons  and  other  pre-deployment  training. 

(2)  The  Contractor  shall  ensure  that 
Contractor  Personnel  follow  all  instructions 
by  the  combatant  command,  as  well  as 
applicable  Military  Service  and  DoD 
regulations,  regarding  possession,  use,  safety, 
and  accoimtability  of  weapons  and 
ammunition. 

(3)  All  issued  weapons,  ammunition,  and 
accessories  [e.g.,  holsters)  shall  be  considered 
Government  Furnished  Property.  Upon 
redeployment  or  notification  by  the 
combatant  command,  the  Contractor  shall 
ensure  that  all  Government  issued  weapons 
and  imused  ammunition  are  returned  to  the 
point  of  issue  using  a  method  that  compUes 
with  Military  Service  regulations  for  issue 
and  turn-in  of  firearms. 

(f)  Vehicle  and  Equipment  Operation.  (1) 
The  Contractor  shall  ensure  that  Contractor 
Personnel  possess  the  required  licenses  to 
operate  all  vehicles  or  equipment  necessary 
to  perform  the  conti-act  in  the  AO. 

(2)  Contractor-owned  or  leased  motor 
vehicles  or  equipment  shall  meet  all 
requirements  estabfished  by  the  combatant 
command  and  shall  be  maintained  in  a  safe 
operating  condition. 

(g)  Passports,  Visas  and  Customs.  The 
Contractor  is  responsible  for  obtaining  all 
passports,  visas,  and  other  documents 
necessary  for  Contractor  Personnel  to  enter 
and  exit  any  AO. 

(h)  Purchasing  Limited  Resources.  When 
the  Combatant  Command  esUblishes  a 
Commander-in-Chief  Logistics  Procurement 
Support  Board  (CLPSB),  Joint  Acquisition 
Review  Board,  or  similar  purchase  review 
committee,  the  contractor  will  be  required  to 
coordinate  local  purchases  of  goods  and 


services  designated  as  limited,  in  accordance 
with  instructions  provided  by  the 
Administrative  Contracting  Officer  or  the 
Contracting  Officer's  designated 
representative. 
(End  of  Clause) 

[FR  Doc.  03-29417  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Satety 
Administration 

49  CFR  Part  571 

[DockfBt  No.  NHrSA-2002-12065] 

RIN2127-AI88  ^ 

Federal  Motor  Veliicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Delay  of  expiration  date  of  * 
interim  final  rule. 


SUMMARY:  On  October  22,  2002,  NHTSA 
published  an  interim  final  rule  that 
amended  the  Federal  motor  vehicle 
safety  standard  on  child  restraint 
systems  to  permit  the  manufacture  and 
sale  of  harnesses  that  attach  to  school 
bus  seat  backs  as  long  as  the  harnesses 
are  properly  labeled.  The  agency 
scheduled  the  interim  final  rule  to 
terminate  on  December  1,  2003.  while 
requesting  comments  on  permanently 
adopting  the  provisions  of  the  interim 
final  rule.  To  allow  for  more  time  to 
respond  to  the  comments,  this 
document  delays  the  expiration  date  of 
the  interim  final  rule  for  an  additional 
nine  months. 

DATES:  The  expiration  of  the  interim 
final  rule  published  at  67  FR  64818 
(October  22,  2002).  as  amended  by  this 
rule,  is  delayed  until  September  1.  2004. 
The  amendment  published  in  this  rule 
is  effective  November  28.  2003.  and 
expires  on  September  1.  2004. 

Any  petitions  for  reconsideration  of 
this  final  rule  must  be  received  by 
NHTSA  not  later  than  January  12.  2004. 
ADDRESSES:  Petitions  for 
reconsideration,  identified  by  DOT  DMS 
Docket  No.  NHTSA-2002-12065, 
should  be  submitted  to:  Administrator, 
National  Plighway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW., 
Washington.  DC  20590. 

FOR  FURTHER  INFORMATKM  CONTACT:  The 

following  persons  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW..  Washington, 
DC  20590: 
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For  technical  issues:  Mr.  Tewabe 
Asebe,  Office  of  Crashwoithiness 
Standards,  NVS-113,  telephone  (202) 
366-2365,  fecsimile  (2B2)  493-2739. 

For  legal  issues:  Mr.  Christopher 
Calamita,  Office  of  Chief  Counsel,  NCC- 
112,  telephone  (202)  366-2992. 
facsimile  (202)  366-3820. 

SUPPLEMENTARY  INFORMATION:  Interim 
Final  Rule 

On  October  22;  2002,  NHTSA 
published  an  interim  final  rule  to 
permit,  temporarily,  the  manufacture 
and  sale  of  harnesses  designed  to  attach 
to  school  bus  seats.  (67  FR  64818; 
Docket  No.  NHTSA-2002-12065).  The 
interim  rule  was  adopted  to  facilitate 
the  transportation  of  preschool  and 
special  needs  children  for  the  new 
school  year,  and  to  relieve  a  restriction 
imposed  by  FMVSS  No.  213,  Child 
restraint  systems,  on  the  manufacture 
and  sale  of  the  harnesses. 

The  interim  rule  responded  to  a 
petition  for  rulemaking  from  a  harness 
manufacturer,  E-Z-On  Products,  Inc. 
("E-Z^On"),  which  requested  that 
NHTSA  amend  a  prohibition  in  S5.3.1 
of  FMVSS  No.  213  against  seat-mounted 
harnesses.  The  petitioner  believed  that 
the  harnesses  were  especially  needed  to 
help  transport  preschool  and  special 
needs  children  in  school  buses,  because 
the  devices  could  restrain  the  children 
and  provide  upper  body  support 
without  the  use  of  seat  belts. 

In  the  interim  rule,  NHTSA 
determined  that  permitting  the 
inanufactiue  and  sale  of  seat-mounted 
harnesses  for  use  on  school  buses  would 
enha&ce  the  safe  transportation  of 
preschool  and  special  needs  children, 
subject  to  a  precautionary  measure  to 
avoid  overloading  the  seat  to  which  the 
harness  is  attached  in  a  collision.  The 
interim  rule  provided  that,  as  of 
-February  1,  2003,  seat-mounted 
harnesses  for  school  buses  could  be 
manufactured  if  they  bore  a  permanent 
warning  label  that  warned  about 
overloading  the  seat.  The  agency 
decided  that  the  likelihood  of  seat 
failiue  in  a  collision  would  be  reduced 
if  the  entire  seat  directly  rearward  of  a 
child  restrained  in  a  seat-mounted 
harness  were  vacant  or  occupied  only 
by  restrained  passengers.  NHTSA 
required  the  label  to  be  placed  on  the 
part  of  the  restraint  that  attaches  the 
harness  to  the  vehicle  seat  back,  and  it 
mast  be  visible  when  the  harness  is 
installed.  The  label  must  bear  a 
pictogram  and  the  following  statements: 
"WARNING!  This  resfraint  must  onlybe 
used  on  school  bus  seats.  Entire  seat 
directly  behind  must  be  unoccupied  or 
have  restrained  occupants." 


The  aterim  rule  also  added  a 
definit  on  of  "harness"  >  to  the  standard. 
The  definition  of  a  harness  is  "a 
combii  ation  pelvic  and  upper  torso 
child  r  istraint  system  that  consists 
primarily  of  flexible  material,  such  as 
straps.  Webbing  or  similar  material,  and 
that  do0s  not  include  a  rigid  seating 
struct!^  for  the  child." 

The  interim  rule  made  several  other 
amend  nents  to  FMVSS  No.  213  relating 
to  this  ssue.  These  other  amendments 
specifi(  id  the  means  of  attachment  by 
which  L  harness  must  be  capable  of 
meeting  the  requirements  of  FMVSS  No. 
213  ani  established  the  d)mamic  test 
proced  ires  of  the  standard  for  testing 
seat-m(  timted  harnesses. 

NHT  5A  determined  that  it  was  in  the 
public  nterest  to  make  the  changes 
effecti^  e  immediately  on  an  interim 
basis  (t  ntil  December  1 ,  2003)  to  enable 
the  resi  taints  to  be  manufactured  and 
sold  fo  immediate  use  diuing  the 
school  year.  A  one-year  period  was 
providfd  to  enable  us  to  decide  whether 
to  ame^d  the  standard  permanently, 
ee  majority  of  the  commenters 
fed  adopting  a  permanent 
an  for  harnesses  manufactiu-ed 
1  for  use  on  school  bus  seats 
I  prohibition  against  such  a 
.'  Some  commenters  raised 
questions  about  the  warning  label  text 
and  placement.  Comments  were  also 
receive  d  on  the  specific  test  conditions 
of  the  a  tandard. 

The  I  igency  is  in  the  process  of 
determ  ming  whether  to  amend  the 
standaj  d  permanently  in  response  to  the 
commc  nts  received.  We  anticipate 
issuing  a  response  to  comments  in  early 
2004.  J  L  nine-month  extension  of  the 
tempoiary  amendments,  to  September  1, 
2004, 1  reserves  the  status  quo  until 
then. 

Efiecti^  'e  Date  of  This  Document 

Beca  use  the  December  1,  2003  date  for 
the  ten  oination  of  the  period  during  , 
which  peat-mounted  harnesses  can  be 
manuffctured  is  fast  approaching, 
NHTSA  finds  for  good  cause  that 
today'^  action  extending  the  temporary 
amend^nents  must  take  effect 
imme($ately.  Today's  final  rule  makes 
no  substantive  change  to  the  standard  as 
ed  by  the  interim  rule,  but 
1  the  temporary  amendments  for 
}nths  while  the  agency  complete 
ionse  to  the  comments.  If  the 
effective  date  were  not  delayed, 
manuGkcturers  wouTd  be  required  to 
stop  pioduction  and  sales  of  harnesses 
I 

.  <  We  consider  the  term  "harness"  to  be 
interchangeable  with  the  tenn  "vest",  which  is 
common  [y  used  to  describe  seatk-mounted 
retrainta  ■ 


that  attach  to  school  bus  seat  backs  prior 
to  the  agency's  response  to  comments 
that  requested  the  interim  rule  to  be 
made  permanent.  Also,  pupil 
transportation  operators  would  find  it 
increasingly  difficult  to  purchase  seat- 
mounted  harnesses  beginning  December 
1,  2003. 

Rulemaldng  Anatysis  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rule  under  Executive  Order  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
imder  E.0. 12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "nonsignificant" 
imder  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  concludes  that 
the  iApacts  of  the  amendments  are  so 
minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  required. 
The  rule  will  not  impose  any  new 
requirements  or  costs  on  manufacturers, 
but  instead  Will  continue  to  allow 
manufacturers  to  produce  a  type  of 
harness  for  nine  months  if  the  harness 
bears  a  label  providing  information 
regarding  how  the  harness  should  be 
used. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
at  seq.).  I  certify  that  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  rule  will  not  impose  any 
new  requirements  or  costs  on 
manufacturers,  but  instead  will  extend 
the  period  in  which  manufacturers  are 
permitted  to  produce  seated-mounted 
harnesses,  so  long  as  the  harnesses  bear 
a  label  providing  informaition  regarding 
how  the  restraint  should  be  used.  We 
anticipate  that  the  seat-moimted 
harnesses  will  be  sold  to  school  districts 
and  to  other  pupil  transportation 
providers.  NHTSA  has  learned  of  the 
existence  of  two  manufactiuers,  both  of 
which  are  small  businesses.  The  agency 
believes  that  this  rule  will  not  have  a 
significant  impact  on  these  businesses 
since  it  only  preserves  the  status  quo  for 
nine  months. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  imless  the 
collection  displays  a  valid  OMB  control 
number.  This  document  does  not 
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establish  any  new  information 
collection  requirements. 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  amendment 
for  the  piirposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

E.  Executive  Order  13132  (Federalism) 
Executive  Order  13132  requires 

NHTSA  to  develop  an  accountable 
process  to  ensiu«  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regiUations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regidation  with  Federalism 
implications,  that  imposes  substantial 
direct  costs,  and  that  is  not  required  by 
statute,  unless  the  Federal  government 
provides  the  funds  necessary  to  pay  the 
direct  compliance  costs  inciurcd  by 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  may  also  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

The  agency  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  considtation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  nde  will  have  no  substantial  effects 
on  the  States,  or  on  the  current  Federal- 
State  relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 


the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  coiul. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Uw  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  regulatory  activities  unless 
doing  so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedines,  and  business  practices)  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies,  such  as  the 
Society  of  Automotive  Engineers  (SAE). 
The  agency  searched  for,  but  did  not 
find  any  voluntary  consensus  standards 
relevant  to  this  final  rule. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  vear  of 
1995). 

This  final  rule  will  not  impose  any 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  will  not  result  in  costs 
of  $100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
die  UMRA. 


F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 


/.  Regulation  Identifier  Number  (RIN) 
The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 


document  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements,  Tires. 

PART  571r-[AMENOED] 

■  In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as  set 
forth  below. 

■  1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

AatiuNrity:  49  U.S.C.  322,  30111.  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

1571^13    [AmandMQ 

■  2.  In  §  571.213.  S5.3.1  is  revised  to  read 
as  follows: 

§571^13    Stan<terdNo.213;ChlMr»stralnt 
systams. 

•        «        •        *        * 

S5.3.1    Add-on  child  restraints  shall 
meet  the  requirements  of  either 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate. 

(a)  Except  for  components  designed  to 
attach  to  a  child  restraint  anchorage 
system,  each  add-on  child  restraint 
system  must  not  have  any  means 
designed  for  attaching  the  system  to  a 
vehicle  seat  cushion  or  vehicle  seat  back 
and  any  component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
back.  Harnesses  manufactured  before 
February  1,  2003  that  are  manufactiued 
for  use  on  school  bus  seats  are  excluded 
fi-om  S5.3.1(a). 

(b)  Harnesses  manufactured  on  or 
after  February  1,  2003.  but  before 
September  1,  2004,  for  use  on  school 
bus  seats  must  meet  S5.3.1(a)  of  this 
standard,  imless  a  label  that  conforms  in 
content  to  Figure  12  and  to  the 
requirements  of  S5.3.1(b)(l)  through 
S5.3.1(b)(3)  of  this  standard  is 
permanentiy  affixed  to  the  part  of  the 
harness  that  attaches  the  system  to  a 
vehicle  seat  back. 

(1)  The  label  must  be  plainly  visible 
when  installed  and  easily  readable. 

(2)  The  message  area  must  be  white 
with  black  text.  The  message  area  must 
be  no  less  than  20  square  centimeters. 

(3)  The  pictogram  shall  be  gray  and 
black  with  a  red  circle  and  slash  on  a 
white  background.  The  pictogram  shall 
be  no  less  than  20  mm  in  diameter. 
***** 

Issued  on:  November  21,  2003. 
fefifrey  W.  Runge. 

Administrator 

[FR  Doc.  03-29610  Filed  11-24-03;  12:02 

pm] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WlkNIta  Service 

SOCFRPartIS 
RiN  1018-AH92 

Marine  Manunals;  Incidental  Talce 
During  Specified  Activities 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 


f:  We.  the  Fish  and  Wildlife 
Service  (Service),  have  developed 
regulations  that  would  authorize  the 
incidental,  unintentional  take  of  small 
numbers  of  polar  bears  and  Pacific 
walrus  diuing  year-round  oil  and  gas 
industry  (Industry)  exploration, 
development,  and  production 
operations  in  the  Beaufort  Sea  and 
adjacent  northern  coast  of  Alaska. 
Industry  operations  for  the  covered 
period  are  similar  to  and  include  all 
activities  covered  by  the  3-year  Beaufort 
Sea  incidental  take  regulations  that  were 
effective  from  March  30,  2000,  through 
March  31,  2003  (65  FR 16828.  March  30, 
2000). 

We  find  that  the  total  expected 
takings  of  polar  bear  and  Pacific  walrus 
during  oil  and  gas  industry  exploration, 
development,  and  production  activities 
will  have  a  negligible  impact  on  these 
species  and  no  unmitigable  adverse 
impacts  on  the  availability  of  these 
species  for  subsistence  use  by  Alaska 
Natives.  We  base  this  finding  on  the 
results  of  9  years  of  monitoring  and 
evaluating  interactions  between  polar 
bears.  Pacific  walrus,  and  Industry,  and 
also  on  oil  spill  trajectory  models,  polar 
bear  density  models,  and  an 
independent  population  distribution - 
model  that  determine  the  likelihood  of 
impacts  to  polar  bears  should  an 
accidental  oil  release  occur. 

DATES:  This  rule  is  effective  November 
28,  2003,  and  remains  effective  through 
March  28,  2005. 

ADDRESSES:  Comments  and  materials 
received  in  response  to  this  action  are 
available  for  public  inspection  during 
normal  working  hours  of  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  at  the 
Office  of  Marine  Mammals 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  AK  99503.  . 
FOR  FURTHER  MroRMATlON  CONTACT: 
Craig  Perham,  Office  of  Marine 
ftammals  Management.  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503;  telephone  907- 
786-3810  or  1-800-362-5148;  e-mail: 
craig_peiiiain9fw8.gov. 
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SUPPLEI  lENTARY  INFORMATION: 
Backgreund 

Section  1371(a)(5)(A)  of  the  Marine 
Mammi  1  Protection  Act  (MMPA)  (16 
U.S.C.  :  361-1407)  gives  the  Secretary  of 
the  Interior  (Secretary)  through  the 
Director  of  the  Service  the  authority  tff 
allow  tie  incidental,  but  not  intentional, 
taking  of  small  numbers  of  marine 
mammiils,  in  response  to  requests  by 
U.S.  cit  zens  (you)  (as  defined  in  50  CFR 
18.27(c  )  engaged  in  a  specified  activity 
(other  t)ian  commercial  fishing)  in  a 
specifi^  geographic  region.  If 
regulations  allowing  such  incidental 
taking  ^re  issued,  we  can  issue  Letters 
of  Authbrization  (LOA)  to  conduct 
activitits  under  the  provisions  of  these 
regulatnns  when  requested  by  citizens 
nited  States. 

e  authorizing  the  incidental 
f  polar  bears  and  Pacific  walrus 
Q  our  final  finding  using  the  best 
ic  evidence  available  that  the 
total  of  Isuch  taking  for  the  regulatory 
period  will  have  no  more  than  a 
negligible  impact  on  these  species  and 
will  no  have  an  unmitigable  adverse 
impact  on  the  availability  of  these 
species  for  taking  for  subsistence  use  by 
Alaska  Natives.  These  regulations  set 
forth:  (1)  Permissible  methods  of  taking; 
(2)  the  means  of  effecting  the  least 
practicable  adverse  impact  on  the 
speciesland  their  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses;  and  (3)  requirements 
for  monitoring  and  reporting. 

rm  "take,"  as  defined  by  the 
means  to  harass,  hunt,  capture, 
r  attempt  to  harass,  hunt, 
,  or  kill,  any  marine  mammal, 
ent  as  defined  by  the  MMPA,  as 
amended  in  1994,  "means  any  act  of 
piu-suit  torment,  or  annoyance  which  (i) 
has  thsj  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild"  fthe  MMPA  calls  thisLevel  A 
harassment),  "or  (ii)  has  the  potential  to 
disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disrupi  ion  of  behavioral  patterns, 
includ  ng,  but  not  limited  to,  migration, 
breathi  ag,  nursing,  breeding,  feeding,  or 
shelter  ng"  (the  MMPA  calls  this  Level 
B  harai  sment).  As  a  result  of  1986 
amend  nents  to  the  MMPA,  we 
amend  jd  50  CFR  18.27  (i.e.,  regulations 
governing  small  takes  of  marine 
s  incidental  to  specified 
s)  with  a  final  rule  published  on 
her  29, 1989  (54  FR  40338). 
18.27(c)  included  a  revised 
on  of  "negligible  impact"  and  a 
new  definition  for  "immitigable  adverse 
impacif '  as  follows.  Negligible  impact  is 
"an  in]  jact  resulting  from  the  spcKdfied 
activit  that  cannot  be  reasonably 


expected  to,  and  is  not  reasonably  likely 
to,~adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival."  Unmitigable 
adverse  impact  means  "an  impact 
resulting  ftom.  the  specified  activity  (1) 
that  is  likely  to  reduce  the  availability 
of  the  species  to  a  level  insufficient  for 
a  harvest  to  meet  subsistence  needs  by 
(i)  causing  the  marine  mammals  to 
abandon  or  avoid  hunting  areas,  (ii) 
directly  displacing  subsistence  users,  or 
(iii)  placing  physical  barriers  between 
the  marine  mammals  and  the 
subsistence  himters;  and  (2)  that  cannot 
be  sufficiently  mitigated  by  other 
measures  to  increase  the  availability  of 
marine  mammals  to  allow  subsistence 
needs  to  be  met."  Industry  conducts 
activities  such  as  oil  and  gas 
exploration,  development,  and 
production  in  marine  mammal  habitat 
and,  thnefbre.  risks  violating  the  ~ 
prohibitions  on  the  taking  of  marine 
mammals. 

Although  Industry  is  under  no  legal 
requirement  to  obtain  incidental  take 
authorization,  since  1993  Industry  has 
chosen  to  seek  authorization  to  avoid 
the  luicertainties  of  taking  marine 
mammals  associated  with  conducting 
activities  in  marine  mammal  habitat. 

On  November  16, 1993  (58  FR  60402), 
we  issued  final  regulations  to  allow  the 
incidental,  but  not  intentional,  take  of  . 
small  numbers  of  polar  bears  and  Pacific 
walrus  when  such  taking(s)  occurred  in 
the  course  of  Industry  activities  during 
year-round  operations  in  the  area 
described  later  in  this  rule  in  the  section 
"Description  of  Geographic  Region." 
The  regulations  were  effective  for  18 
months.  At  the  same  time,  the  Secretary 
of  the  Interior  directed  us  to  develop, 
and  then  begin  implementation  of,  a 
polar  bear  habitat  conservation  strategy 
before  extending  the  regulations  beyond 
the  initial  18  months  for  a  total  5-year 
period  as  allowed  by  the  MMPA.  On 
August  14, 1995,  we  completed 
development  of  and  issued  our  Habitat 
Conservation  Strategy  for  Polar  Bears  in 
Alaska  to  ensure  that  the  regulations 
met  with  the  intent  of  Congress.  On 
August  17. 1995,  we  issued  the  final 
rule  and  notice  of  availability  of  a 
completed  final  polar  bear  habhat 
conservation  strategy  (60  FR  42805).  We 
then  extended  the  r^ulations  for  an 
additional  42  months  to  expire  on 
December  15, 1998. 

On  August  28, 1997,  BP  Exploration 
(Alaska).  Inc..  submitted  a  petition  for 
itself  and  for  ARCO  Alaska,  Inc. ,  Exxon 
Corporation,  and  Western  Geophysical 
Company  for  rulemaking-pursuant  to 
section  101(a)(5)(A)  of  the  MMPA,  and 
section  553(e)  of  the  Administrative 
Procedure  Act  (APA;  5  U.S.C.  553). 
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Their  request  sought  regulations  to 
allow  the  incidental,  but  not  intentional, 
take  of  small  numbers  of  polar  bears  and 
Pacific  walrus  when  takings  occurred 
diuing  Industry  operations  in  Arctic 
Alaska.  Specifically,  they  requested  an 
extension  of  the  incidental  take 
regulations  that  begin  at  50  CFR  18.121 
for  an  additional  5-year  term  from  • 
December  16,  1998,  through  December 
15,  2003.  The  geographic  extent  of  the 
request  was  the  same  as  that  of 
previously  issued  regulations  that  begin 
at  50  CFR  18.121  that  were  in  effect 
through  December  15, 1998  (see  abOve). 
The  petition  to  extend  the  incidental 
take  regulations  included  two  new  oil 
fields  (Northstar  and  Liberty).  Plans  to 
develop  each  field  identified  a  need  for 
an  ofEshore  gravel  island  and  a  buried 
subsea  pipeline  to  transport  crude  oil  to 
existing  onshore  infrastructure.  The 
Liberty  prospect  was  subsequently 
abandoned,  while  the  Northstar 
prospect  moved  toward  production.  At  ^ 
the  time,  based  on  the  preliminary 
nature  of  the  information  related  to 
subsea  pipelines  published  in  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Northstar  project,  we  were 
unable  to  make  a  finding  of  negligible 
impact  and  issue  regulations  for  the  full 
5-year  period  as  requested  by  Industry. 

On  November  17, 1998,  we  published 
proposed  regulations  (63  FR  63812)  to 
allow  the  incidental,  unintentional  take 
of  small  munbers  of  polar  bears  and 
Pacific  walrus  in  the  Beaufort  Sea  and 
northern  coast  of  Alaska  for  a  15-month 
period.  These  regulations  did  not 
authorize  the  incidental  take  of  polar 
bears  and  Pacific  walrus  during 
construction  or  operation  of  subsea 
pipelines  in  the  Beaufort  Sea.  On 
January  28, 1999,  we  issued  final 
regulations  effective  through  January  30 
2000  (64  FR  4328). 

The  U.S.  Army  Corps  of  Engineers 
(Corps)  finalized  the  Northstar  Final 
Environmental  Impact  Statement  (FEIS) 
in  February  1999.  On  February  3,  2000. 
we  issued  regulations  effective  through 
March  31,  2000  (65  FR  5275),  in  order 
to  finalize  the  subsequent  longer-term 
regulations  without  a  lapse  in  coverage. 
After  a  thorough  analysis  of  the 
Northstar  FEIS  and  other  data  related  to 
oil  spills,  on  March  30,  2000,  we  issued 
regulations  effective  for  a  3-year 
duration,  through  March  31,  2003  (65 
FR  16828).  This  assessment  included  a 
polar  bear  oil  spill  risk  analysis,  a  model 
that  simulated  oil  spills  and  their 
subsequent  effects  on  estimated  polar 
bear  survival  on  the  basis  of  distribution 
in  the  Beaufort  Sea.  The  likelihood  of 
polar  bear  mortality  caused  by  oil  spills 
during  different  seasons  (open-water, 
ice-covered,  broken  ice)  was  also 


analyzed.  A  3-year  period  was  selected, 
rather  than  a  5-year  period,  due  to  the 
potential  development  of  additional 
offshore  oil  and  gas  production  sites, 
such  as  the  offshore  Liberty 
Development,  which  would  need 
increased  oil  spill  analysis  if 
development  proceeded.  The  Liberty 
Development  Plan  was  subsequently 
withdrawn  by  the  operator  to  be  re- 
evaluated. 

Between  January  1994  and  March 
2003,  we  issued  223  LOAs  for  oil  and 
gas  related  activities.  Activities  covered 
by  LOAs  included:  exploratory 
operations,  such  as  seismic  surveys  and 
drilling;  development  activities,  such  as 
construction  and  remediation;  and 
production  activities  for  operational 
fields.  Between  January  1.  1994,  and 
March  31,  2000,  77  percent  (n=89)  of 
LOAs  issued  were  for  exploratory 
activities,  10  percent  {n=ll)  were  for 
development,  and  13  percent  (n=15) 
were  for  production  activities.  Less  than 
a  third  (32  of  115)  of  these  activities 
actually  sighted  polar  bears,  and 
approximately  two-thirds  of  sightings 
(171  of  258)  occmred  during  production 
activities. 

Summary  of  Current  Request 

On  August  23.  2002.  the  Alaska  Oil 
and  Gas  Association  (AOGA).  on  behalf 
of  its  members,  requested  that  we 
promulgate  regulations  for  nonlethal 
incidental  take  of  small  numbers  of 
Pacific  walrus  and  polar  bears  piu-suant 
to  section  101(a)(5)  of  the  MMPA.  The 
request  was  for  a  period  of  5  years,  fitim 
March  31,  2003,  through  March  31, 
2008.  Members  of  AOGA  include 
Alyeska  Pipeline  Service  Company; 
Marathon  Oil  Company;  Anadarko 
Petrolemn  Corporation  Petro  Star,  Inc.; 
BP  Exploration  (Alaska)  Inc.;  Phillips 
Alaska,  Inc.;  ChevronTexaco 
Corporation;  Shell  Western  E&P  Inc.; 
Cook  Inlet  Pipe  Line  Company;  Tesoro 
Alaska  Company;  Cook  Inlet  Region, 
Inc.;  TotalFinaElf  E&P  USA;  EnCana  Oil 
&  Gas  (USA)  Inc.;  UNOCAL;  Evergreen 
Resources,  Inc.;  Williams  Alaska 
Petroleum,  Inc.;  ExxonMobil  Production 
Company;  XTO  Energy,  Lie;  and  Forest 
Oil  Corporation.  Along  with  their 
request  for  incidental  take 
authorization,  Industry  has  also 
developed  and  implemented  polar  bear 
conservation  measures.  The  geographic 
region  defined  in  Industry's  2002 
apphcation  is  described  later  in  this  rule 
in  the  section  titied  "Description  of 
Geographic  Region . " 

On  July  25,  2003,  we  published  in  the 
Federal  Register  (68  FR  44020)  a 
proposal  to  promulgate  regulations 
under  section  101(a)(5)(A)  of  the  MMPA 
that  would  allow  the  Industry  to  take 


small  numbers  of  polar  bears  and  Pacific 
walrus  incidental  to  year-roimd  oil  and 
gas  industry  exploration,  development, 
and  production  operations  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska. 

The  conunent  period  on  the  proposed 
rule  was  open  from  July  25,  2003, 
through  August  25,  2003.  To  expedite 
the  rulemaking  process,  a  comment 
period  of  30  days  was  selected  because 
the  previous  regulations  authorizing  the 
incidental,  imintentional  take  of  small 
numbers  of  polar  bears  and  Pacific 
walrus  during  year-round  oil  and  gas 
industry  exploration,  development,  and 
production  operations  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska  had  expired  on  March  31,  2003. 

We  are  issuing  new  regulations  that 
will  remain  in  effect  for  16  months  to 
ensiue  that  we  have  adequate  time  to 
thoroughly  assess  effects  of  Industry 
activities  over  the  longer  period  (5 
years)  requested  by  Industry.  We  will 
assess  the  effects  of  Industry  activities 
for  the  requested  period  (5  years)  and 
expect  to  publish  a  longer-term 
proposed  rule  during  the  term  described 
in  this  final  rule. 

Description  of  Regulations 

The  regulations  that  we  are  issuing 
include:  Permissible  methods  of  taking; 
measures  to  ensure  the  least  practicable 
adverse  impact  on  the  species  and  the 
availability  of  these  species  for 
subsistence  uses;  and  requirements  for 
monitoring  and  reporting.  The 
geographic  coverage  and  the  scope  of 
industrial  activities  assessed  in  these 
regulations  are  the  same  as  those  in  the 
regulations  we  issued  on  March  30. 
2000.  New  LOAs  will  be  issued 
following  the  effective  date  of  these 
final  regulations. 

These  regulations  do  not  authorize  the 
actual  activities  associated  with  oil  and 
gas  exploration,  development,  and 
production.  Rather,  they  authorize  the 
incidental,  unintentional  take  of  small 
numbers  of  polar  bears  and  Pacific 
walrus  associated  with  those  activities. 
The  U.S.  Minerals  Management  Service 
(MMS),  the  Corps,  and  the  U.S.  Bureau 
of  Land  Management  are  responsible  for 
permitting  activities  associated  with  oil 
and  gas  activities  in  Federal  waters  and 
on  Federal  lands.  The  State  of  Alaska  is 
responsible  for  activities  on  State  lands 
and  in  State  waters. 

With  final  incidental  take  regiUations. 
persons  seeking  taking  authorization  for 
particular  projects  will  apply  for  an 
LOA  to  cover  take  associated  with 
exploration,  development,  and 
production  activities  pursuant  to  the 
regulations.  Each  group  or  individual 
conducting  an  oil  and  gas  industry- 


related  activity  within  the  area  covered 
by  these  regulations  may  request  an 
LOA.  Each  applicant  for  an  LOA  must 
submit  a  plan  to  monitor  the  effects  of 
authorized  activities  on  polar  bears  and 
walrus.  Each  LOA  applicant  must  also 
include  a  Plan  of  Cooperation  on  the 
availability  of  these  species  for 
subsistence  use  by  Alaska  Native 
rnmmiinitifts  that  may  be  affected  by 
Industry  operations.  The  purpose  of  the 
Plan  is  to  minimize  the  impact  of  oil 
and  gas  activity  on  the  availability  of  the 
species  or  the  stock  to  ensure  that 
subsistence  needs  can  be  met.  The  Plan 
must  provide  the  procedures  on  how 
Industry  will  work  with  the  affected 
Native  communities,  including  a 
description  of  the  necessary  actions  that 
will  be  taken  to:  (1)  avoid  interference 
with  subsistence  hunting  of  polar  bears 
and  Pacific  walrus;  and  (2)  ensure 
continued  availability  of  these  species 
for  subsistence  use. 

We  will  evaluate  each  request  for  an 
LOA  for  a  specific  activity  and  specific 
location,  and  may  condition  each  LOA 
for  that  activity  and  location.  For 
example,  an  LOA  issued  in  response  to 
a  request  to  conduct  activities  on  barrier 
islands  with  known  active  bear  dens,  or 
a  history  of  polar  bear  deiming,  may  be 
conditioned  to  require  avoidance  of  a 
specific  den  site  by  1  mile,  intensified 
monitoring  in  a  1-mile  buffer  around  the 
den,  or  avoiding  the  area  until  a  specific 
date.  More  information  on  applying  for 
'and  receiving  an  LOA  can  be  foimd  at 
50  CFR  18.27(f]. 

Description  of  Geographic  Region 

These  regulations  would  allow 
Industry  to  incidentally  take  small 
numbers  of  polar  bear  and  Pacific 
walrus  within  the  same  area,  referred  to 
as  the  Beaufori  Sea  Region,  as  covered 
by  our  previous  regulations.  This  region 
is  defined  by  a  north-south  line  at 
Barrow,  Alaska,  and  includes  all  Alaska 
coastal  areas,  State  waters,  and  Outer 
Continental  Shelf  waters  east  of  that  line 
to  the  Canadian  border.  The  onshore 
region  is  the  same  north-south  line  at 
Barrow,  25  miles  inland  and  east  to  the 
Canning  River.  The  Arctic  National 
Wildlife  Refuge  is  not  included  in  the 
area  covered  by  these  regulations. 

Description  of  Activities 

In  accordance  with  50  CFR  18.27, 
Industry  submitted  a  request  for  the 
promulgation  of  incidental  take 
regulations  pursuant  to  section 
101(a)(5)(A)  of  the  MMPA.  Activities 
covered  in  this  regulation  include 
Industry  exploration,  development,  and 
production  of  oil  and  gas,  as  well  as 
enviroimiental  monitoring  associated 
with  these  activities.  These  regulations 
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do  not  authorize  incidental  take  for 
ofishorfl  production  sites  other  than  the 
Northstkr  Production  area. 

Explc  ration  activities  may  occur 
onshon  or  offshore  and  include: 
Geological  surveys;  geotechnical  site 
investij  ations;  reflective  seismic 
explore  ion;  vibrator  seismic  data 
collecti  jn;  airgun  and  water  gun  seismic 
data  CO  lection;  explosive  seismic  data 
coUectibn;  vertical  seismic  profiles; 
subsea  feediment  sampling;  construction 
and  usa  of  drilling  structures  such  as 
caisson»retained  islands,  ice  islands, 
bottom«founded  structures  (steel  drilling 
caissonL  or  SDC],  ice  pads  and  ice  roads; 
oil  spill  prevention,  response,  and 
cleanup;  and  site  restoration  and 
remediation. 

Exploratory  drilling  for  oil  is  an 
aspect  f)f  exploration  activities. 
Exploratory  drilling  and  associated 
support  activities  and  features  include: 
transportation  to  site;  setup  of  90-100 
person  jcamps  and  support  camps 
(requiring  lights,  generators,  snow 
removal,  water  plants,  wastewater 
plants,  jdining  halls,  sleeping  quarters, 
'  mechamical  shops,  fuel  storage,  camp 
moves,  landing  strips,  aircraft  support, 
health  and  safety  facilities,  data 
recordmg  facility,  and  communication 
equipment);  building  gravel  pads; 
building  gravel  islands  with  sandbag 
and  concrete  block  protection,  ice 
islands,  and  ice  roads;  gravel  hauling; 
gravel :  nine  sites;  road  building; 
pipelii  es;  electrical  lines;  water  lines; 
road  a  aintenance;  buildings;  facilities; 
operat  ag  heavy  equipment;  digging 
trench  ss;  burying  pipelines  and 
coveri]  ig  pipelines;  sea  lift;  water  flood; 
securit  y  operations;  dredging;  moving 
floatin  5  drill  units;  helicopter  support; 
and  dr  11  ships  such  as  the  SDC, 
CANMAR  Explorer  III,  and  the  KiiUuk. 

Development  activities  associated 
with  ojl  and  gas  industry  operations 
includ^:  Road  construction;  pipeline 
constraction;  waterline  construction; 
gravel  (pad  construction;  camp 
construction  (personnel,  dining, 
lodging,  maintenance  shops,  water 
plants  wastewater  plants); 
transp  )rtation  (automobile,  airplane, 
and  helicopter  traffic;  runway 
constriiction;  installation  of  electronic 
equipihent);  well  drilling;  drill  rig 
transp  3rt;  personnel  support;  and 
demol  ilization,  restoration,  and 
remed  ation. 

Pro(  uction  activities  include: 
persoi  nel  transportation  (automobiles, 
airplai  les,  helicopters,  boats,  roUigons, 
cat  tra  ns,  and  snowmobiles)  and  unit 
operal  ions  (building  operations,  oil 
produ  :tion,  oil  spills,  cleanup, 
restor  tion,  and  remediation). 


Alaska's  North  Slope  encompasses  an 
area  of  88,280  square  miles  and  contains 
8  major  oil  and  gas  fields  in  production: 
Endicott-Ehick  Island,  Prudhoe  Bay, 
Kuparuk  River,  Point  Mclntyre,  Milne 
Point,  Badami,  Northstar,  and  Colville 
River.  These  8  fields  include  21  current 
satellite  oilfields:  Sag  Delta  North, 
Eider,  North  Prudhoe  Bay,  Lisbume, 
Niakuk,  Niakuk-Ivashak,  Aurora, 
Midnight  Sun,  Borealis,  West  Beach, 
Polaris,  Orion,  Tarn,  Tabasco,  Palm, 
West  Sak,  Meltwater,  Cascade,  Schrader 
Bluff,  Sag  River,  and  Alpine. 
Exploration  and  delineation  of  known 
satellite  fields  identified  within  existing 
production  fields  would  also  be 
appropriate  for  cover^e  imder  the 
provisions  of  this  rule. 

During  the  period  covered  by  the 
regulations,  we  anticipate  a  level  of 
activity  per  year  at  existing  production 
facilities  similar  to  that  during  the    ^ 
timeframe  of  the  previous  regulations, 
in  addition,  during  the  period  of  the 
rule,  we  anticipate  that  the  levels  of  new 
annual  exploration  and  development 
activities  will  be  similar  to  those  of  the 
previous  3  years.  At  this  time  no 
additional  production  sites  are  planned 
within  the  next  16  months,  except 
possibly  satellite  fields,  associated  with 
existing  major  oil  and  gas  fields  and 
addressed  through  existing 
Environmental  Assessments  or  existing 
Environmental  Impact  Statements. 

Biological  InfiDrmation 

Pacific  Walrus 

The  Pacific  walrus  (Odobenus 
rosmarus)  tjrpically  inhabits  the  waters 
of  the  Chukchi  and  Bering  seas.  Most  of 
the  population  congregates  near  the  ice 
edge  of  the  Chukchi  Sea  pack  ice  west 
ofPoint  Barrow  during  the  summer. 
Walrus  migrate  north  and  south 
following  the  annual  advance  and 
retreat  of  the  pack  ice.  In  the  winter, 
walrus  inhabit  the  pack  ice  of  the  Bering 
Sea,  with  concentrations  occurring  in 
the  Gulf  of  AnadjT,  south  of  St. 
-  Lawrence  Island,  and  south  of  Nimivak 
Island.  The  current,  conservative 
minimum  population  estimate  is 
approxunately  200,000  walrus.  This 
estimate  is  based  on  surveys  conducted 
in  1990  and  is  associated  with  wide 
confidence  intervals.  However,  no 
surveys  have  been  conducted  since  then 
and  the  actual  size  and  trend  of  the 
population  is  unknown,  although 
believed  to  be  near  the  1990  level. 
Pacific  walrus  use  five  major  haulout 
sites  on  the  west  coast  of  Alaska.  There 
are  no  known  haulout  sites  from  Point 
Barrow  to  Demarcation  Point  on  the 
Beaufort  Sea  coast. 
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Walrus  occur  infrequently  in  the 
Beaufort  Sea,  and  although  individuals 
are  occasionally  seen  in  the  Beaufort 
Sea,  they  do  not  occur  in  significant 
numbers  to  the  east  of  Point  Barrow.  If 
walrus  are  observed,  they  are  most 
likely  to  be  seen  in  nearshore  and 
offshore  areas  during  the  siunmer  open- 
water  season.  They  will  not  be 
encoimtered  during  the  ice-covered 
season. 

Walrus  sightings  in  the  Beaufort  Sea 
have  consisted  solely  of  widely 
scattered  individuals  and  small  groups. 
For  example,  while  walrus  have  been 
encoimtered  and  are  present  in  the 
Beaufort  Sea,  there  were  only  five 
sightings  of  walrus  between  146°  and 
150°W  dming  MMS  sponsored  aerial 
siuveys  conducted  frqm  1979  to  1995. 

Pacific  walrus  maiilly  feed  on  bivalve 
moUusks  obtained  from  bottom 
sediments  along  the  shallow  continental 
shelf,  typically  at  depths  of  80  m  (262 
ft)  or  less.  Walrus  are  also  known  to  feed 
on  a  variety  of  benthic  invertebrates 
such  as  worms,  snails,  and  shrimp  and 
some  slow-moving  fish;  and  some 
animals  feed  on  seals  and  seabirds. 
Mating  usually  occiu-s  between  January 
and  March.  Implantation  of  a  fertilized 
egg  is  delayed  until  June  or  July. 
Gestation  lasts  11  months  (a  total  of  15 
months  after  mating)  and  birth  occurs 
between  April  and  June  during  the 
annual  northward  migration.  Calves 
weigh  about  63  kg  (139  lb)  at  birth  and 
are  usually  weaned  by  age  two.  Females 
give  birth  to  one  calf  every  two  or  more 
years.  This  reproductive  rate  is  much 
lower  than  other  pinnipeds;  however, 
some  walrus  may  live  to  age  35-40  and 
remain  reproductively  active  imtil  late 
in  life. 

Polar  Bear 

Polar  bears  {Ursus  maritimus]  occur 
in  the  circumpolar  Arctic  and  live  in 
close  association  with  polar  ice.  In 
Alaska,  their  distribution  extends  from 
south  of  the  Bering  Strait  to  the  U.S.- 
Canada border.  Two  stocks  occur  in 
Alaska:  the  Chukchi-Bering  seas  stock, 
whose  minimiun  size  is  approximately 
2,000;  and  the  Southern  Beaufort  Sea 
stock,  which  was  estimated  in  2002  to 
have  2,273  bears. 

Females  without  dependent  cubs 
breed  in  the  spring  and  enter  maternity 
dens  by  late  November.  Females  with 
cubs  do  not  mate.  Each  pregnant  female 
gives  birth  to  one  to  three  cubs,  with 
two-cub  litters  being  most  common. 
Cubs  are  usually  bom  in  December. 
Family  groups  emerge  fix)m  their  dens 
in  late  March  or  early  April.  Only 
pregnant  females  den  for  an  extended 
period  during  the  winter;  however, 
other  polar  bears  may  burrow  in 


depressions  to  escape  harsh  winter 
winds.  The  reproductive  potential 
(intrinsic  rate  of  increase)  of  polar  bears 
is  low.  The  average  reproductive 
interval  for  a  polar  bear  is  3-4  years. 
The  maximum  reported  age  oT 
reproduction  in  Alaska  is  18  years. 
Based  on  these  data,  a  female  polar  bear 
may  produce  about  8-10  cubs  in  her 
lifetime. 

Ringed  seals  [Phoca  hispida)  are  the 
primary  prey  species  of  the  polar  bear, 
although  polar  bears  occasionally  himt 
bearded  seals  (Erignathus  barbatus)  and 
walrus  calves.  Polar  bears  also  scavenge 
on  marine  mammal  carcasses  washed 
up  on  shore  and  have  been  known  to  eat 
anthropogenic  nonfood  items  such  as 
Styrofoam,  plastics,  car  batteries, 
antifreeze,  and  lubricating  fluids. 

Polar  bears  have  no  natural  predators, 
and  they  do  not  appear  to  be  prone  to 
death  by  disease  or  parasites.  The  most 
significant  soiuce  of  mortality  is 
humans.  Since  1972,  with  the  passage  of 
the  MMPA,  only  Alaska  Natives  are 
allowed  to  hunt  polar  bears  in  Alaska. 
Bears  are  used  by  Alaska  Natives  for 
subsistence  piuposes,  such  as 
consiunption  and  the  manufactiue  of 
handicraft  and  clothing  items.  The 
Native  harvest  occurs  without 
restrictions  on  sex,  age,  number,  or 
season,  provided  that  takes  are  non- 
wasteful.  From  1980  through  2002,  the 
total  annual  harvest  in  Alaska  averaged 
107  bears.  The  majority  of  this  harvest 
(69  percent)  occurred  in  the  Chukchi 
and  Bering  Seas  area. 

Polar  bears  in  the  near-shore  Alaskan 
Beaufort  Sea  are  widely  distributed  in 
low  niunbers,  with  an  average  density  of 
about  one  bear  per  30  to  50  square 
miles.  Polar  bears  congregate  on  barrier 
islands  in  the  fall  and  winter  because  of 
available  food  and  favorable 
environmental  conditions.  Polar  bears 
will  occasionally  feed  on  bowhead 
whale  carcasses  on  barrier  islands.  In 
November  1996,  biologists  ftx)m  the  U.S. 
Geological  Survey  observed  28  polar 
bears  near  a  bowhead  whale  carcass  on 
Cross  Island,  and  approximately  11 
polar  bears  within  a  2-mile  radius  of 
another  bowhead  whale  carcass  near  the 
village  of  Kaktovik  on  Barter  Island. 
From  2000  to  2003,  biologists  from  the 
Service  conducted  systematic  coastal 
aerial  smveys  for  polar  bears  from  Cape 
Halkett  to  Barter  Island.  During  these 
surveys  they  observed  as  many  as  5 
polar  bears  at  Cross  Island  and  51  polar 
bears  on  Barter  Island  within  a  2-mile 
radius  of  bowhead  whale  carcasses.  In  a 
siuvey  during  October  2002,  we 
observed  109  polar  bears  on  barrier 
islands  and  the  coastal  mainland  fix)m 
Cape  Halkett  to  Barter  Island,  a  distance 
of  approximately  350  kilometers. 


EflhctB  of  Oil  and  Gas  Industry 
Activities  on  Subsistence  Uses  of 
Nfarine  Mammals 

The  subsistence  harvest  provides 
Alaska  Natives  with  food,  clothing,  and 
materials  that  are  used  to  produce  arts 
and  crafts.  Walrus  meat  is  often 
consumed,  and  the  ivory  is  used  to 
manufacture  traditional  arts  and  crafts. 
Polar  bears  are  primarily  hunted  for 
their  fur,  which  is  used  to  manufacture 
cold  weather  gear;  however,  their  meat 
is  also  consumed.  Although  walrus  and 
polar  bears  are  a  part  of  the  annual 
subsistence  harvest  of  most  rural 
communities  on  the  North  Slope  of 
Alaska,  these  species  are  not  as 
significant  a  food  resource  as  bowhead 
whales,  seals,  caribou,  and  fish. 

Pacific  Walrus 

The  Pacific  walrus  has  cultiual  and 
subsistence  significance  to  Alaska 
Natives.  Although  it  is  not  considered  a 
primary  food  source  for  residents  of  the 
North  Slope,  walrus  are  still  taken  by  a 
few  Alaskan  communities  located  in  the 
southern  Beaufort  Sea  along  the 
northern  coast  of  Alaska,  including 
Barrow,  Nuiqsut,  and  Kaktovik. 

The  primary  range  of  Pacific  walrus  is 
west  and  south  of  the  Beaufort  Sea. 
Accordingly,  few  wafrus  inhabit,  or  are 
harvested  in,  the  Beaufort  Sea  along  the 
northern  coast  of  Alaska.  Therefore,  the 
effect  to  Pacific  walrus  of  Industry 
activities  described  in  this  rolemaking 
would  most  likely  be  minimal,  as  they 
would  affect  only  those  individuals 
inhabiting  the  Beaufort  Sea.  Walrus 
constitute  only  a  small  portion  of  the 
:  total  marine  mammal  harvest  for  the 
village  of  Barrow.  From  1994  to  2002, 
182  walrus  were  taken  by  Barrow 
hunters  as  reported  through  the  Service 
Marking,  Tagging,  and  Reporting 
Program.  Reports  indicate  that  only  up 
to  4  of  the  182  animals  were  taken  east 
of  Point  Barrow,  within  the  geographic 
area  of  these  incidental  take  regulations. 
Furthermore,  hunters  from  Nuiqsut  and 
Kaktovik  do  not  normally  himt  walrus 
east  of  Point  Barrow  and  have  taken 
only  one  walrus  in  that  area  in  the  last 
13  years. 

Polar  Bear  , 

Within  the  area  covered  by  the 
regulations,  polar  bears  are  taken  for 
subsistence  use  in  Barrow,  Nuiqsut,  "and 
Kaktovik  where  Alaska  Natives  utilize 
parts  of  the  bears  to  make  traditional 
handicrafts  and  clothing.  Data  from  our 
Marine  Mammal  Management  Office 
indicate  that,  from  July  1,  1993,  to  June 
30,  2002,  a  total  of  194  polar  bears  was 
reported  harvested  by  residents  of 
Barrow;  26  by  residents  of  the  village  of 
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Nuiqsut;  and  26  by  residents  of  the 
village  of  Kaktovik.  Himting  success 
varies  considerably  from  year  to  year 
because  of  variable  ice  and  weather 
conditions. 

Native  subsistence  polar  bear  hunting 
could  be  affected  by  oil  and  gas 
activities  in  various  ways.  Hunting  areas 
where  polar  bears  are  historically  taken 
may  be  viewed  as  tainted  if  an  oil  spill 
were  to  occxir  at  these  sites.  Other 
potential  disturbances,  such  as  noise 
and  vehiciilar  traffic,  could  have  limited 
eflfects  on  subsistence  activities  if  these 
disturbances  were  to  occur  near 
traditional  himting  areas  and  lead  to  the 
displacement  of  polar  bears. 

Plan  of  Cooperation 

Polar  bear  and  Pacific  walrus 
inhabiting  the  Beaufort  Sea  represent  a 
small  portion,  in  terms  of  the  mmiber  of 
animals,  of  the  total  subsistence  harvest 
for  the  villages  of  Barrow,  Nuiqsut,  and 
Kaktovik.  Despite  this  fact,  the  harvest 
of  these  species  is  important  to  Alaska 
Natives.  An  important  aspect  of  the 
LOA  process,  therefore,  is  that  prior  to 
-issuance  of  an  LOA,  Industry  must 
provide  evidence  to  us  that  an  adequate 
Plan  of  Cooperation  has  been  presented 
to  any  aHected  subsistence  community, 
the  Eskimo  Walrus  Commission,  the 
Alaska  Nanuuq  Commission,  and  the 
North  Slope  Borough.  This  Plan  of 
Cooperation  must  provide  the 
procedures  on  how  Industry  will  work 
with  the  affected  Native  communities 
and  what  actions  will  be  taken  to  avoid 
interfering  with  subsistence  hunting  of 
polar  bear  and  walrus.  For  this  rule  we 
evaluated  the  effect  of  proposed 
activities  on  the  availability  of  polar 
bears  and  walrus  for  subsistence  use. 
Although  all  three  communities  are 
located  in  the  geographic  area  of  the 
rule,  the  commimity  most  likely  affected 
by  Industry  activities  due  to  its  close 
proximity  is  Nuiqsut.  For  this  rule  we 
determined  that  the  total  taking  of  polar 
bears  and  walrus  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  during  the  duration  of 
the  regulation.  We  base  this  conclusion 
on:  the  results  of  coastal  aerial  surveys 
conducted  within  the  area  during  the 
past  three  years;  direct  observations  of 
polar  bears  occurring  on  Cross  Island 
during  the  village  of  Nuiqsut's  annual 
fall  bowhead  whaling  efforts;  anecdotal 
reports  and  recent  sighting  of  polar 
bears  by  Nuiqsut  residents;  and  data 
discussed  in  the  sections  of  this 
regulation  titlted,  "Effects  of  Oil  and 
Gais  Industry  Activities  on  Pacific 
Walrus  and  Polar  Bears"  and  "Actual 
Impacts  of  Oil  and  Gas  Industry 
Activities  on  Pacific  Walrus  and  Polar 


Bears".  tFurthermore,  we  have  received 
no  evidence  or  reports  that  bears  are 
being  deflected  (i.e.,  altering  habitat  use 
pattemi  by  avoiding  certain  areas)  or 
being  i^ipacted  in  other  ways  by  the 
existinj  level  of  oil  and  gas  activity  near 
Nuiqsu  to  diminish  their  availability 
for  subi  istence  use;  nor  do  we  expect 
any  cht  nge  in  the  impact  of  future 
activitii  is. 


if  Oil  and  Gas  Industry 
Activities  on  Pacific  Walrus  and  Polar 


Effects 

Activi 

Bears 

Pacific^alrus 

Walr  IS  are  not  present  in  the  region 
of  activ  ity  during  the  ice-covered  season 
and  oci  ur  only  in  small  numbers  in  the 
define<  area  during  the  open-water 
season,  From  1994  to  2000,  three  Pacific 
walrus  were  sighted  diuing  the  open- 
water  a  aason.  In  Jime  1996,  one  walrus 
was  ob  ierved  from  a  seismic  vessel  near 
Point  I  arrow.  In  October  1996,  one 
walrus  was  sighted  approximately  5 
miles  northwest  of  Howe  Island.  In 
Septen  ber  1997,  one  walrus  was  sighted 
approx  imately  20  miles  north  of  Pingok 
Island. 

Cert)  in  activities  associated  with  oil 
and  gai  i  exploration  and  production 
dining  the  open-water  season  have  the 
potent  al  to  disturb  walrus.  Activities 
that  mi  ly  affect  walrus  include 
disturl  ance  by:  (1)  Noise,  including 
station  Eiry  and  mobile  sources,  and 
vessel  md  aircraft  traffic;  (2)  physical 
"obstructions;  and  (3)  contact  with 
releases  of  oil  or  waste  products. 
Despit !  the  potential  for  distiirbance, 
there  if  no  indication  that  walrus  have 
been  iajured  during  an  encounter  by 
indust  7  activities  on  the  North  Slope, 
and  th  ire  has  been  no  evidence  of  lethal 
takes  1 3  date. 

1.  Noil  e  Dist\irbance 

Rea<  tions  of  marine  mammals  to 
noise  i  ources,  particularly  mobile 
source  s  such  as  marine  vessels,  vary. 
Reactions  depend  on  the  individuals' 
prior  exposure  to  the  disturbance  source 
and  tlsir  need  or  desire  to  be  in  the 
particilar  habitat  or  area  where  they  are 
exposed  to  the  noise  and  visual 
preseiice  of  the  disturbance  sources. 
Walrufe  are  typically  more  sensitive  to 
distuivance  when  hauled  out  on  land  or 
ice  thin  when  they  are  in  the  water.  In 
additibn,  females  and  young  are 
gener^ly  more  sensitive  to  disturbance 
than  a^ult  males. 

Noi|e  generated  by  Industry  activities, 
whetlier  stationary  or  mobile,  has  the 
potennal  to  disturb  small  numbers  of 
walrus.  The  response  of  walrus  to  soiuid 
sourcts  may  be  either  avoidance  or 
tolerance.  In  one  instance,  prior  to  the 


initiation  of  incidental  take  regulations, 
walrus  that  tolerated  noises  produced 
by  Industry  activities  were  intentionally 
harassed  to  protect  them  irom  more 
serious  injiuy.  Shell  Western  E  &  P  Inc. 
encountered  several  walrus  close  to  the 
drillship  during  offshore  drilling 
operations  in  the  eastern  Chukchi  Sea  in 
1989.  On  more  than  one  occasion,  one 
walrus  actually  entered  the  moon  pool 
of  the  drillship.  (A  moon  pool  is  the 
opening  to  the  sea  on  a  drillship  for  a 
marine  drill  apparatus.  The  drill 
apparatus  protrudes  from  the  ship 
through  the  moon  pool  to  the  sea  floor.) 
Eventually,  the  walrus  had  to  be 
removed  bom  the  ship  for  its  own 
safety. 

A.  Stationary  Sources — ^It  is  highly 
improbable  that  noise  from  stationary 
sources  would  impiiact  walrus. 
Currently,  Endicott,  the  saltwater 
treatment  plant,  and  Northstar,  are  the 
only  offshore  facilities  that  could 
produce  noise  that  has  the  potential  to 
disturb  walrus.  Walrus  are  rare  in  the 
vicinity  of  these  facilities,  although  one 
walrus  hauled  out  on  Northstar  Island 
in  the  Ml  of  2001. 

B.  Mobile  Sources — Open-water 
seismic  exploration  produces 
underwater  sounds,  typically  with 
airgun  arrays,  that  may  be  audible 
numerous  kilometers  from  the  soince. 
Such  exploration  activities  could 
potentially  disturb  walrus  at  varying 
ranges.  In  addition,  source  levels  are 
thought  to  be  high  enough  to  cause 
hearing  damage  in  pinnipeds  close  in 
proximity  to  tibe  sound.  Therefore,  it  is 
possible  that  walrus  within  the  190  dB 
re  1  ^a  safety  radius  of  seismic 
activities  (Indiistry  standard)  could 
suffer  temporary  threshold  shift; 
however,  die  use  of  acoustic  safety  radii 
and  monitoring  programs  are  designed 
to  ensure  that  marine  mammals  are  not 
exposed  to  potentially  harmful  noise 
levels.  Previous  open-water  seismic 
exploration  has  been  conducted  in 
nearshore  ice-fi^e  areas.  This  is  the  area 
where  any  expected  open-water  seismic 
exploration  will  occin  in  the  duration  of 
this  rule.  It  is  highly  tmlikely  that 
walrus  will  be  present  in  these  areas, 
and  therefore,  it  is  not  expected  that 
seismic  exploration  would  disturb 
walrus. 

C.  Vessel  Traffic — ^Noise  produced  by 
routine  vessel  traffic  could  potentially 
disturb  walrus  in  the  Beaufort  Sea. 
However,  walrus  densities  are  highest 
along  the  edge  of  the  pack  ice,  and 
Industry  vessel  traffic  typically  avoids 
these  areas.  The  reaction  of  walrus  to 
vessel  traffic  is  highly  dependent  on 
distance,  vessel  speed,  as  well  as 
previous  exposure  to  hunting.  Walrus  in 
the  water  apprar  to  be  less  readily 
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disturbed  by  vessels  than  walrus  hauled 
out  on  land  or  ice.  In  addition,  barges 
and  vessels  associated  with  Industry 
activities  travel  in  open  water  and  avoid 
large  ice  floes  or  land  where  walrus  are 
likely  to  be  found.  Thus,  vessel 
activities  are  likely  to  impact  at  most  a 
few  walrus. 

D.  Aircmft  Traffic— Aiicrah 
overflights  may  disturb  walrus. 
Reactions  to  aircraft  vary  with  range, 
aircraft  type,  and  flight  pattern,  as  well 
as  walrus  age,  sex,  and  group  size.  Adult 
females,  calves,  and  immature  walrus 
tend  to  be  more  sensitive  to  aircraft 
disturbance.  Most  aircraft  traffic, 
however,  is  in  nearshore  areas,  where 
there  are  typically  few  to  no  walrus.    . 

2.  Physical  Obstructions 

Based  on  known  walrus  distribution 
and  numbers  in  the  Beaufort  Sea  near 
Prudhoe  Bay,  it  is  unlikely  that  walrus 
movements  would  be  displaced  by 
offshore  stationary  facilities,  such  as  the 
Northstar  or  Endicott,  or  vessel  traffic. 
There  was  no  indication  that  the  walrus 
that  used  Northstar  Island  as  a  haulout 
in  2001  was  displaced  from  its 
movements.  Vessel  traffic  could 
temporarily  interrupt  the  movement  of 
walrus,  or  displace  some  animals  when 
vessels  pass  through  an  area.  This 
displacement  would  probably  have 
minimal  or  no  effect  on  animals  and 
would  last  no  more  than  a  few  hours  at 
most. 

3.  Contact  With  Releases  of  Oil  or  Waste 
Products 

The  potential  releases  of  oil  and  waste 
products  associated  with  oil  and  gas 
exploration  and  production  during  the 
open-water  season  and  the  associated 
potential  to  disturb  walrus  are  discussed 
following  the  polar  bear  discussion  in 
this  section. 

Polar  Bear 

Oil  and  gas  activities  could  impact 
polar  bears  in  various  ways  during  both 
open-water  and  ice-covered  seasons. 
These  impacts  could  result  from  the 
following:  (1)  Noise  from  stationary 
operations,  construction  activities, 
vehicle  traffic,  vessel  traffic,  aircraft 
traffic,  and  geophysical  and  geological 
exploration  activities;  (2)  physical 
obstruction,  such  as  a  causeway  or  an 
artificial  island;  (3)  human-animal 
encoimters;  and  (4)  oil  spills  or  contact 
with  hazardous  materials  or  production 
wastes. 

1.  Noise  Distiu-bance 

Noise  produced  by  Industry  activities 
during  the  open-water  and  ice-covered 
seasons  could  potentially  result  in  takes 
of  polar  bears.  Dming  the  ice-covered 


season,  denning  female  bears,  as  well  as 
mobile,  non-denning  bears,  could  be 
exposed  to  oil  and  gas  activities  and 
potentially  affected  in  different  ways. 
The  best  available  scientific  information 
indicates  that  female  polar  bears 
entering  dens,  or  females  in  dens  with 
cubs,  are  more  sensitive  than  other  age 
and  sex  groups  to  noises. 

Noise  distm-bance  can  originate  from 
either  stationary  or  mobile  sources. 
Stationary  sources  include: 
Construction,  maintenance,  repair,  and 
remediation  activities;  operations  at 
production  facilities;  flaring  excess  gas; 
and  drilling  operations  from  either 
onshore  or  offshore  facilities.  Mobile 
sources  include:  Vessel  and  aircraft 
traffic;  open-water  seismic  exploration; 
winter  vibroseis  programs;  geotechnical 
surveys;  ice  road  construction  and 
associated  vehicle  traffic;  drilling; 
dredging;  and  ice-breaking  vessels. 

A.  Stationary  Sources — All 
production  facilities  on  the  North  Slope, 
in  the  area  to  be  covered  by  this 
rulemaking  are  currently  located  within 
the  landfast  ice  zone.  Typically,  most 
polar  bears  occur  in  the  active  ice  zone, 
far  offshore,  hunting  throughout  the 
year;  although  son\.e  bears  also  spend  a 
limited  amount  of  time  on  land,  coming 
ashore  to  feed,  den,  or  move  to  other 
areas.  At  times,  usually  during  the  fall 
season  when  the  ice  edge  is  near  shore 
and  then  quickly  retreats  northward, 
bears  may  remain  along  the  coast  or  on 
barrier  islands  for  several  weeks  until 
the  ice  returns. 

Diving  the  ice-covered  season,  noise 
and  vibration  fitim  Industry  facilities 
may  deter  females  from  denning  in  the 
surrounding  area,  even  though  polar 
bears  have  been  known  to  den  in  close 
proximity  to  industrial  activities.  In 
1991,  two  maternity  dens  were  located 
on  the  south  shore  of  a  barrier  island 
within  2.8  km  (1.7  mi)  of  a  production 
facility.  Recently,  industrial  activities 
were  initiated  while  two  polar  bears 
denned  close  to  the  activities.  During 
the  ice-covered  seasons  of  2000-2001 
and  2001-2002,  dens  known  to  be  active 
were  located  within  approximately  0.4 
km  and  0.8  km  (0.25  mi  and  0.5  mi)  of 
remediation  activities  on  Flaxman 
Island  without  any  observed  impact  to 
the  polar  bears. 

In  contrast,  information  exists 
indicating  that  polar  bears  within  the 
geographic  area  of  these  regulations  may 
have  abandoned  dens  in  the  past  due  to 
exposure  to  hiunan  disturbance.  For 
example,  in  January  1985,  a  female 
polar  bear  may  have  abandoned  her  den 
due  to  roUagon  traffic,  which  occurred 
250-500  m  from  the  den  site.  While 
such  events  may  have  occurred, 
information  indicates  they  have  been 


infrequent  and  isolated,  and  will 
continue  to  be  so  in  the  future. 

Noise  produced  by  stationary  Industry 
activities  could  elicit  several  different 
responses  in  polar  bears.  The  noise  may 
act  as  a  deterrent  to  bears  entering  the 
area,  or  the  noise  could  potentially 
attract  bears.  Attracting  bears  to  these 
facilities  could  result  in  a  human-bear 
encounter,  which  could  result  in 
unintentional  harassment,  lethal  take,  or 
intentional  hazing  (under  separate 
authorization)  of  the  bear. 

B.  Mobile  Sources — In  the  southern 
Beaufort  Sea,  during  the  open-water 
season,  polar  bears  spend  the  majority 
of  their  Uves  on  the  pack  ice,  which 
limits  the  chances  of  impacts  on  polar 
bears  bom  Industry  activities.  Although 
polar  bears  have  been  dociunented  in 
open  water,  miles  from  the  ice  edge  or 
ice  floes,  this  is  a  relatively  rare 
occurrence.  In  the  open-water  season. 
Industry  activities  are  generally  limited 
to  vessel-based  exploration  activities, 
such  as  ocean-bottom  cable  (OBC)  and 
shallow  hazards  smveys.  These 
activities  avoid  ice  floes  and  the  multi- 
year  ice  edge. 

C.  Vessel  Tmfftc^Vessel  ti-affic  would 
most  likely  result  in.short-term 
behavioral  disturbance  only.  During  the 
open-water  season,  most  polar  bears 
remain  offshore  in  the  pack  ice  and  are 
not  typically  present  in  the  area  of 
vessel  traffic.  Barges  and  vessels 
associated  with  Industry  activities  travel 
in  open  water  and  avoid  large  ice  floes. 

D.  Aircraft  Traffic — Routine  aircraft 
traffic  should  have  little  to  no  effect  on 
polar  bears.  However,  extensive  or 
repeated  overflights  of  fixed-wing 
aircraft  or  helicopters  could  disturb    ' 
polar  bears  throughout  the  year. 
Behavioral  reactions  of  non-denning 
polar  bears  should  be  limited  to  short- 
term  changes  in  behavior  and  would 
have  no  long-term  impact  on 
individuals  and  no  impacts  on  the  polar 
bear  population.  In  contrast,  denning 
bears  may  abandon  or  depart  their  dens 
early  in  response  to  noise  and  vibrations 
produced  by  extensive  aircraft 
overflights.  Mitigation  measiues,  such 
as  minimum  flight  elevations  over  polar 
bears,  or  areas  of  concern,  and  flight 
restrictions  around  known  polar  bear 
dens,  are  routinely  implemented  to 
reduce  the  likelihood  that  aircraft 
disturbs  bears. 

E.  Seismic  Exploration — ^Although 
polar  bears  are  typically  associated  with 
the  pack  ice  during  summer  and  fall, 
open-water  seismic  exploration 
activities  can  encounter  polar  bears  in 
the  central  Beaufort  Sea  in  late  summer 
or  fall.  It  is  unlikely  that  seismic 
exploration  activities  or  other 
geophysical  surveys  during  the  open- 
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water  season  would  result  in  more  than 
temporary  behavioral  disturbance  to 
polw  bears.  Polar  bears  normally  swim 
with  their  heads  above  the  surface, 
where  underwater  noises  are  weak  or 
undetectable. 

Noise  and  vibrations  produced  by  oil 
and  gas  exploration  and  preduction 
activities  during  the  ice-covered  season 
could  potentially  result  in  impacts  on 
polar  bears.  During  this  time  of  year, 
denning  female  bears  as  well  as  mobile, 
non-denning  bears  could  be  exposed  to 
and  affected  differently  by  potential 
impacts  from  oil  and  gas  activities. 
Distiubances  to  denning  females,  either 
on  land  or  on  ice,  are  of  particular 
concern.  As  part  of  the  LOA  application 
for  seismic  surveys  diuing  denning 
season,  Indu^ry  provides  us  with  the 
proposed  seismic  siuvey  routes.  To 
minimize  the  likelihood  of  disturbance 
to  denning  females,  we  evaluate  these 
routes  along  with  information  about 
known  polar  bear  dens,  historic  denning 
sites,  and  probable  denning  habitat. 

A  standard  condition  of  LOAs 
requires  Industry  to  maintain  a  1-mile 
buffer  between  siuvey  activities  and 
known  denning  sites.  In  addition,  we 
may  require  Industry  to  avoid  denning 
habitat  until  bears  have  left  their  dens. 
To  further  reduce  the  potential  for 
distiubance  to  denning  females,  we 
have  conducted  research,  in  cooperation 
with  Industry,  to  enable  us  to  accurately 
detect  active  polar  bear  dens.  We  have 
evaluated  the  use  of  remote  sensing 
techniques,  such  as  Forward  Looking 
Infrared  (FUR)  imagery  and  the  use  of 
scent-trained  dogs  to  locate  dens.  Based 
on  these  methodologies,  the  use  of  FUR 
technology  coupled  with  using  trained 
dogs  to  locate  occupied  polar  bear  dens 
as  a  verification  is  a  viable  technique 
that  could  help  to  minimize  impacts 
bom  oil  and  gas  industry  activities  on 
denning  polar  bears.  These  techniques 
will  be  included  as  conditions  of  LOAs 
as  appropriate.  In  addition.  Industry  has 
sponsored  cooperative  research 
evaluating  noise  and  vibration 
propagation  through  substrates  and  the 
received  levels  of  noise  and  vibration  in 
polar  bear  dens.  This  information  will 
be  used  to  refine  site-specific  mitigation 
measures.  ;. 

2.  Physical  Obstructions 

There  is  little  chance  that  Industry 
facilities  woidd  act  as  physical  barriers 
to  movements  of  polar  bears.  Most 
feciiities  are  located  onshore  where 
polar  bears  are  only  occasionally  found. 
The  offshore  and  coastal  facilities  are 
most  likely  to  be  approached  by  polar 
bears.  The  Endicott  Causeway  and  West 
Dock  facilities  have  the  greatest 
potential  to  act  as  barriers  to  movements 
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of  polar  bears  because  they  extend 
continu  }usly  from  the  coastline  to  the 
offshor^  facility.  Yet,  because  polar 
bears  adpear  to  have  little  or  no  fear  of 
man-me  de  structures  and  can  easily 
climb  aj  id  cross  gravel  roads  and 
causewi  lys,  bears  have  frequently  been 
observe  1  crossing  existing  roads  and 
causewi  lys  in  the  Prudhoe  Bay  oilfields. 
Offshor !  production  facilities,  such  as 
Northst  ir,  may  be  approached  by  polar 
bears,  b  it  due  to  their  layout  [i.e., 
continuous  sheet  pile  walls  around  the 
perimeter]  the  bears  may  not  gain  access 
to  the  U  cility  itself.  This  situation  may 
present  a  small  scale,  local  obstruction 
to  the  b  iars'  movement,  but  also 
minimi;  :es  the  likelihood  of  human-bear 
encouni  ers. 

3.  Humi  n-Polar  Bear  Encounters 

Encoi  nters  with  humans  can  result  in 
the  har^sment  or  (rarely)  the  death  of 
Unlike  most  mammals, 
s  typically  do  not  fear  humans 
xtremely  curious.  Polar  bears 
likely  to  encounter  humans 
e  ice-covered  season,  when 
both  huinans  and  bears  are  found  on  the 
land-fas  i  ice  and  adjacent  coastline. 
Polar  be  ars  can  also  come  in  contact 
with  hu  mans  along  the  cOast  or  on 
islands,  particularly  near  locations 
where  s  iibsistence  whalers  haul 
bowhea  i  whales  on  shore  to  butcher 
them. 

Depei  tding  upon  the  circumstances, 
bears  cs  n  be  either  repelled  from  or 
attracted  to  sounds,  smells,  or  sights 
associated  with  Industry  activities.  In 
the  past ,  such  interactions  have  been 
address  jd  through  the  LOA  process 
which  I  jquires  the  applicant  to  develop 
a  polar  pear  interaction  plan  for  each 
operatibn.  These  plans  outline  the  steps 
the  applicant  will  take,  such  as  garbage 
disposal  procedures,  to  minimize 
impact^  to  polar  bears  by  reducing  the 
attraction  of  Industry  activities  to  polar 
bears.  Interaction  plans  also  outline  the 
chain  o  command  for  responding  to  a 
polar  b<  ar  sighting.  In  addition  to 
interact  on  plans.  Industry  personnel 
particip  ate  in  polar  bear  interaction 
training  while  on  site.  Employee 
training  programs  are  designed  to 
educate  field  personnel  about  the 
dangers  of  bear  encounters  and  to 
implem  snt  safety  procedures  in  the 
event  o  a  bear  sighting.  The  result  of 
these  pi  liar  bear  interaction  plans  and 
training  allows  personnel  on  site  to 
detect  bears  and  respond  appropriately. 
Most  often,  this  response  involves 
deterrii^  the  bear  from  the  site. 
Personilel  are  instructed  to  leave  an  area 
where  b  ears  are  seen.  If  it  is  not  possible 
to  leave ,  in  most  cases  bears  can  be 
displao  id  by  using  pyrotechnics  [e.g.. 


cracker  shells)  or  other  forms  of 
deterrents  [e.g.,  the  vehicle  itself, 
vehicle  horn,  vehicle  siren,  vehicle 
lights,  spot  lights,  etc.).  The  purpose  of 
these  plans  and  training  is  to  eliminate 
the  potential  for  lethal  takes  of  bears  in 
defense  of  human  life.  No  bears  have 
been  killed  and  no  Industry  personnel 
have  been  injured  as  a  result  of  Industry  - 
activities  since  regulations  have  been  in 
place.  Therefore,  we  believe,  such 
mitigation  measures  have  minimized 
polar  bear/human  interactions  and  will 
continue  to  be  requirements  of  future 
LOAs  as  appropriate. 

Although  very  imlikely,  it  is  possible 
that  on-ice  vehicle  traffic  could 
physically  run  over  an  unidentified 
polar  bear  den.  Known  dens  around  the 
oilfield  are  monitored  by  the  Service 
and  Industry.  The  oil  and  gas  industry 
communicates  with  the  Service  to 
determine  the  location  of  Industry's 
activities  relative  to  known  dens. 
General  LOA  provisions  require 
Industry  operations  to  avoid  known 
polar  bear  dens  by  1  mile.  There  is  the 
possibility  that  an  unknown  den  may  be 
encoimtered  during  Industry  activities. 
If  a  previously  imknown  den  is 
identified,  communication  between 
Industry  and  the  Service  and  the 
implementation  of  mitigation  measines, 
such  as  the  1-mile  exclusion  area 
around  the  den,  help  ensure  that 
disturbance  is  minimized. 

Contact  With  Oil  or  Waste  Products  by 
Pacific  Walrus  and  Polar  Bears 

The  discharge  of  oil  or  waste  products 
into  the  environment  could  potentially 
impact  polar-bears  and  walrus 
depending  on  the  location  (i.e.,  onshore 
or  offshore),  size  of  the  spill, 
environmental  conditions,  and  success 
of  cleanup  measures.  Spills  of  crude  oil 
and  petroleiun  products  associated  with 
onshore  production  facilities  during  ice- 
covered  and  open-water  seasons  are 
usually  minor  spills  [i.e.,  1  to  50  barrels 
per  incident)  that  are  contained  and 
cleaned  up  immediately.  They  can 
occur  during  normal  operations  [e.g., 
transfer  of  fuel,  handling  of  lubricants 
and  liquid  products,  and  general 
maintenance  of  equipment).  Fueling 
crews  have  personnel  that  are  trained  to 
handle  operational  spills.  If  a  small 
offshore  spill  occurs,  spill  response 
vessels  are  stationed  in  close  proxiinity 
and  respond  immediately.  Production 
related  spills,  generally  larger,  could 
occur  at  any  production  facility  or 
pipeline  connecting  wells  to  the  Trans- 
Alaska  Pipeline  System.  These  large 
spills  have  been  modeled  to  examine 
potential  impacts  on  marine  mammals. 
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1.  Physical  Effects  of  Oil  on  Pacific 
Walrus  and  Polar  Bear 

Walrus  could  contact  oil  in  water  and 
on  potential  haulouts  (ice  or  islands), 
while  polar  bears  could  contact  spilled 
oil  in  the  water,  on  ice,  or  on  land.  In 
1980,  Canadian  scientists  performed 
experiments  that  studied  the  effects  to 
polar  bears  of  exposure  to  oil.  More 
information  is  available  regarding  the 
effects  of  oil  on  polar  bears  than  walrus. 
Effects  on  experimentally  oiled  polar 
bears  (where  bears  were  forced  to 
remain  in  oil  for  prolonged  periods  of 
time)  included  acute  inflammation  of 
the  nasal  passages,  marked  epidermal 
responses,  anemia,  anorexia,  and 
biochemical  changes  indicative  of 
stress,  renal  impairment,  and  death.  In 
experimental  oiling,  many  effects  did 
not  become  evident  until  several  weeks 
after  exposure  tq  oil. 

A.  External  Oiling—  Oiling  of  the  pelt 
causes  significant  thermoregulatory 
problems  by  reducing  the  insulation 
value  of  the  pelt  in  polar  bears. 
Excessive  oiling  could  cause  mortality 
as  well.  Polar  bears  rely  on  their  fur  as 
well  as  their  layer  of  blubber  for  thermal 
insulation.  Experiments  on  live  polar 
bears  and  pelts  showed  that  the  thermal 
value  of  the  fur  decreased  significantly 
after  oiling,  and  oiled  bears  showed 
increased  metabolic  rates  and  elevated 
skin  temperatures.  Irritation  or  damage 
to  the  skin  by  oil  may  further  contribute 
to  impaired  thermoregulation. 
Furthermore,  an  oiled  bear  would  ingest 
oil  because  it  would  groom  in  order  to 
restore  the  insulation  value  of  the  oiled 
fur.  In  one  field  observation,  biologists 
doctimented  a  bear  in  Cape  Churchill, 
Manitoba,  with  lubricating  oil  matted 
into  its  fur  on  parts  of  its  head,  neck, 
and  shoulders.  The  bear  was  re-sighted 
two  months  later,  at  which  time  he  had 
suffered  substantial  hair  loss  in  the 
contaminated  areas.  Four  years  later,  the 
bear  was  recaptiu«d  and  no  skin  or  hair 
damage  was  detectable,  which  suggests 
that  while  oiling  can  damage  the  fur  and 
skin,  in  some  instances  this  damage  is 
only  temporary. 

Walrus  do  not  rely  on  fur  for  thermal 
insulation,  using  a  layer  of  blubber  for 
warmth.  Hence,  they  would  be  less 
susceptible  to  similar  insulative  and 
pelt  impacts  of  external  oiling  than 
bears. 

Petroleum  hydrocarbons  can  also  be 
irritating  or  destructive  to  eyes  and 
mucous  membranes,  and  repeated 
exposure  could  have  detrimental 
consequences  to  polar  bears  and  walrus. 
In  one  experimental  study,  ringed  seals 
quickly  showed  signs  of  eye  irritation 
after  being  immersed  in  water  covered 
by  crude  oil.  This  progressed  to  severe 


inflammation  and  corneal  erosions 
during  the  24-hour  experiment.  When 
the  animals  were  returned  to 
uncontaminated  water,  the  eye 
condition  resolved  within  3-4  days: 
This  reaction  could  be  expected  in  other 
marine  manunals,  such  as  polar  bears 
and  walrus. 

B.  Ingestion  and  Inhalation  of  Oil- 
Oil  ingestion  by  polar  bears  through 
consumption  of  contaminated  prey,  and 
by  grooming  or  nursing,  could  have 
pathological  effects,  depending  on  the 
amount  of  oil  ingested  and  the 
individual's  physiological  state.  Death 
could  occur  if  a  large  amount  of  oil  were 
ingested  or  if  volatile  components  of  oil 
were  aspirated  into  the  lungs.  Indeed, 
two  of  three  bears  died  in  the  Canadian 
experiment  and  it  was  suspected  that 
the  ingestion  of  oil  was  a  contributing 
factor  to  the  deaths.  Experimentally 
oiled  bears  ingested  much  oil  through 
grooming.  Much  of  it  was  eliminated  by 
vomiting  and  in  the  feces,  but  some  was 
absorbed  and  later  found  in  body  fluids 
and  tissues.  ~ 

Ingestion  of  sublethal  amounts  of  oil 
can  have  various  physiological  effects 
on  a  polar  bear,  depending  on  whether 
the  animal  is  able  to  excrete  and/or 
detoxify  the  hydrocarbons.  Petroleum 
hydrocarbons  irritate  or  destroy 
epithelial  cells  lining  the  stomach  and 
intestine,  and  thereby  affect  motility, 
digestion,  and  absorption.  Polar  bears 
may  exhibit  these  types  of  symptoms, 
such  as  affected  motility,  digestion,  and 
absorption  if  they  ingest  oil. 

Polar  bears  and  walrus  swimming  in, 
or  bears  walking  adjacent  to,  an  oil  spill 
could  inhale  petroleum  vapors.  Vapor 
inhalation  by  polar  bears  and  walrus 
could  result  in  damage  to  various 
systems,  such  as  the  respiratory  and  the 
central  nervous  systems,  depending  on 
the  amount  of  exposiu«. 

C.  Indirect  Effects  of  Oil— Oi\  may 
affect  food  sources  of  walrus  and  polar 
bears.  A  local  reduction  in  ringed  seal 
nimibers  as  a  result  of  direct  or  indirect 
effects  of  oil  could,  therefore, 
temporarily  affect  the  local  distribution 
of  polar  bears.  A  reduction  in  density  of 
seals  as  a  direct  result  of  mortality  from 
contact  with  spilled  oil  could  result  in 
polar  bears  not  using  a  particular  area 
for  hunting.  Possible  impacts  from  a  loss 
of  a  food  source  could  reduce 
recruitment  or  survival.  Also,  seals  that 
die  as  a  result  of  an  oil  spill  could  be 
scavenged  by  polar  bears.  This  would 
increase  bears'  exposure  to 
hydrocarbons  and  could  result  in  lethal 
impact  or  reduced  survival  to  individual 
bears.  Additionally,  potentially  lethal 
impacts  caused  by  an  oil  spill  to  an 
area's  benthic  community  could  divert 


walrus  from  using  the  area  as  a  food 
source. 

2.  Potential  Oil  SpUl  and  Waste 
Products  Impacts  on  Pacific  Walrus  and 
Polar  Bears 

A.  Pacific  Walrus.  Onshore  oil  spills 
would  not  impact  walrus  unless  oil 
moved  into  the  offshore  environment. 
During  the  open-water  season,  if  a  small 
spill  occurs  at  offshore  facilities  or  by 
vessel  traffic,  few  walrus  would  likely 
encounter  the  oil.  In  the  event  of  a  larger 
spill  during  the  open-water  season,  oil 
in  the  water  column  coidd  drift  offshore 
and  possibly  encounter  a  limited 
number  of  walrus.  During  the  ice- 
covered  season,  spilled  oil  would  be 
incorporated  into  the  thickening  sea  ice. 
During  spring  melt,  the  oil  would  then 
travel  to  the  surface  of  the  ice,  via  brine 
chaimels,  where  most  could  be  collected 
by  spill  response  activities. 

Few  walrus  are  found  in  the  Beaufort 
Sea  east  of  Barrow  and  low  to  moderate 
numbers  are  found  along  the  pack-ice 
edge  241  km  (150  mi)  or  more  northwest 
of  Prudhoe  Bay.  Thus,  the  probability  of 
individual  walrus  occurring  in  the 
vicinity  of  industry  and  encountering 
oil,  as  a  result  of  an  oil  spill  from 
Industry  activities,  is  low. 

B.  Polar  Bear.  Polar  bears  could 
encounter  oil  spills  during  the  open- 
water  and  ice-covered  seasons  in 
offshore  or  onshore  habitat.  Although 
the  majority  of  the  Southern  Beaufort 
Sea  polar  bear  population  spends  a  large 
amount  of  its  time  offshore  on  the  pack 
ice,  individual  bears  could  encounter  oil 
from  a  spill  regardless  of  ocean 
conditions. 

Small  spills  (1-50  barrels)  of  oil  or 
waste  products  throughout  the  year  by 
Industiy  activities  could  impact  small 
numbers  of  bears.  As  stated  previously, 
the  effects  of  fouling  Fur  or  ingesting  oil 
or  wastes,  depending  on  the  amount  of 
oil  or  wastes  involved,  could  be  short 
term  or  residt  in  death.  In  April  1988, 
a  dead  polar  bear  was  found  on  Leavitt 
Island,  approximately  9.3  km  (5  nmi) 
northeast  of  Oiiktok  Point.  The  cause  of 
death  was  determined  to  be  poisoning 
by  a  mixtxire  that  included  ethylene 
glycol  and  Rhodamine  B  dye;  however, 
the  source  of  the  mixture  was  imknown. 

During  the  ice-covered  season, 
mobile,  non-denning  bears  would  have 
a  higher  probability  of  encountering  oil 
or  other  production  wastes  than 
denning  females.  Current  management 
practices  put  in  place  by  Industry 
minimize  the  potential  for  such 
incidents  by  requiring  the  proper  use, 
storage,  and  disposal  of  hazardous 
materials.  In  the  event  of  an  oil  spill,  it 
is  also  likely  that  polar  bears  would  be 
deliberately  hazed  to  move  them  away 
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from  the  area.further  reducing  the 
likelihood  of  impacting  the  population. 

To  date,  large  oil  spills  from  Industry 
activities  in  the  Beaufort  Sea  and  coastal 
regions  that  have  impacted  polar  bears 
have  not  occurred,  although  the 
development  of  offshore  production 
facilities  has  increased  the  potential  for 
large  offshore  oil  spills,  hi  a  large  spill 
(e.g.,  3,600  barrels:  the  size  of  a  rupture 
in  the  Northstar  pipeline  and  a  complete 
draiff  of  the  subsea  portion  of  the 
pipeline),  oil  would  be  influenced  by 
seasonal  weather  and  sea  conditions. 
These  would  include  temperature, 
winds,  and,  for  offshore  events,  wave 
action  and  currents.  Weather  and  sea 
conditions  would  also  affect  the  type  of 
equipment  needed  for  spill  response 
and  how  effective  spill  cleanup  would 
be.  For  example,  spill  response  has  been 
unsuccessful  in  the  cleaAup  of  ofil  in 
broken  ice  conditions.  These  factors,  in 
turn,  would  dictate  how  large  spills 
impact  polar  bear  habitat  and  nimibers. 

The  major  concern  regarding  large  oil 
spills  is  the  impact  a  spill  would  have 
on  the  survival  and  recruitment  of  the 
Southern  Beaufort  Sea  polar  bear 
population.  Ciurently,  this  bear 
population  is  approximately  2,200 
bears.  The  most  recent  population 
growth  rate  was  estimated  at  2.4  percent 
annually  based  on  data  bom  1982 
through  1992,  although  the  population 
is  believed  to  have  slowed  its  growth  or 
stabilized  since  1992.  In  addition,  the 
maximtun  sustainable  harvest  is  80 
bears  for  this  population  (divided 
between  Canada  and  Alaska).  In  Alaska, 
the  annual  subsistence  harvest  has 
fluctuated  around  36  bears.  The  aimual 
subsistence  harvest  for  the  Southern 
Beaufort  Sea  population  (Alaska  and 
Canada  combined)  has  been 
approximately  62  bears. 

The  bear  population  may  be  able  to 
sustain  the  additional  mortality  caused 
by  a  large  oil  spill  of  a  small  number  of 
bears,  such  as  1-5  individuals:  however, 
the  additive  effect  of  numerous  bear 
deaths  (i.e.,  in  the  range  of  20-30) 
caused  by  an  oil  spill  or  secondary 
effiects  of  the  spill  caosed  through  a 
local  reduction  in  seal  productivity  or 
scavenging  of  oiled  seal  carcasses 
coupled  with  the  subsistence  harvest 
and  other  potential  impacts,  both 
natural  and  human-induced,  may 
reduce  popidation  rates  of  recruitment 
and  survival.  The  removal  rate  of  bears 
from  the  population  would  then 
increase  hi^er  than  what  could  be 
sustained  by  the  population,  potentially 
causing  a  decline  in  the  bear  population 
and  a£Eacting  bear  productivity  and 
subsistence  use. 


Actual  Unpads  of  Oil  and  Gas  Industry 
Activiti(  s  on  Pacific  Walrus  and  Polar 
Bears 

Pacific  Walrus 

The  actual  impact  to  Pacific  walrus  in 
the  central  Beaufort  Sea  from  oil  and  gas 
activities  has  been  minimal.  From  1994 
to  2000,  only  three  Pacific  walrus  were 
encoimt  »red  in  the  Beaufort  Sea.  All 
were  sig  ited  during  open-water  seismic 
program  >. 

Polar  Bear 

Actua  impacts  on  polar  bears  by  the 
oil  and  {  as  industry  during  the  past  30 
years  ha  ve  been  minimal  as  well.  Polar 
bears  ha  ve  been  encountered  at  or  near 
most  cotstal  and  offshore  production 
facilitie),  or  along  the  roads  and 
causew^s  that  link  these  facilities  to 
the  mai^and.  During  this  time,  only  2 
polar  hep  deaths  related  to  oil  and  gas 
activitieB  have  occurred.  In  winter 
1968-1969,  an  industry  employee  on 
the  Alas  can  North  Slope  shot  and  killed 
a  polar  1  tear.  In  1990  a  female  polar  bear 
was  kill  id  at  a  drill  site  on  the  west  side 
of  Camd  en  Bay.  In  contrast,  33  polar 
bears  w(  ire  killed  in  the  Canadian 
Northwi  ist  Territories  froml976  to  1986 
due  to  e  icoimters  with  industry.  Since 
the  begi  ining  of  the  incidental  take 
progran ,  including  measiu^s  that 
minimi|e  impacts  to  the  species,  no 
polar  befairs  have  been  killed  due  to 
encount  srs  associated  with  current 
Industry  activities  in  the  Prudhoe  Bay 
area  (A^}ine  to  Badami). 

The  ntajority  of  actual  impacts  on 
polar  bejars  have  resulted  from  direct 
human-pear  encounters.  Monitoring 
efforts  bp?  Industry  required  imder 
previouf  regulations  for  the  incidental 
take  of  bolar  bears  and  walrus  have 
dociunoited  various  types  of  interaction 
between  polar  bears  and  Industry. 
During  i  7-year  period  (1994-2000), 
while  incidental  take  regulations  were 
in  placet  Industry  reported  258  polar 
bear  sightings.  Ehiring  this  period,  polar 
bears  w^re  sighted  during  32  of  the  115 
activities  covered  by  incidental  take 
regulations.  Approximately  two-thirds 
of  the  sibhtings  (171  of  258  sightings) 
occiurefi  during  production  activities, 
which  suggests  that  Industry  activities 
on  or  near  the  Beaufort  Sea 
ve  a  greater  possibility  for 
Bring  polar  bears  than  other 
Industry  activities.  Sixty-one  percent  of 
polar  baar  sightings  (157  of  258 
sighting)  consisted  of  observations  of 
polar  b^ars  traveling  through  or  resting 
near  th^  monitored  areas  without  a 
perceived  reaction  to  human  presence, 
while  lOl  polar  bear  sightings  involved 
bear-hu  nan  interactions. 


that  occ 
coast  ha 
encoiml 


Twenty-one  percent  of  all  betir-human 
interactions  (21  of  101  sightings) 
involved  anthropogenic  attractants, 
such  as  garbage  dumpsters  and  landfills, 
where  these  attractants  altered  the  bear's 
behavior.  Sixty-five  percent  of  polar 
bear-human  interactions  (66  of  101 
sightings)  involved  Level  B  harassment 
to  maintain  human  and  bear  safety  by 
preventing  bears  fit)m  approaching 
facilities  and  people.  We  have  no 
indication  that  these  types  of  encounters 
that  cause  this  type  of  minor  alteration 
of  the  behavior  and  movement  of 
individual  bears  have  any  long-term 
effects  on  those  bears,  related  to 
recruitment  or  survival.  We,  therefore, 
believe  that  the  small  number  and  types 
of  encoimters  anticipated  to  occiu' 
between  polar  bears  and  Industry  are 
imlikely  to  have  any  significant  effect 
on  the  polar  bear  population. 

Risk  Araessment  Analjrsis 

For  Pacific  walrus  and  polar  bears,  oil 
spills  are  of  most  concern  when  they 
occur  in  the  marine  environment,  where 
spilled  oil  can  accumulate  at  the  water 
stuface  and  ice  edge,  in  leads,  and 
similar  areas  of  importance  to  marine 
mammals.  Thus,  offshore  production 
activities,  such  as  Northstar,  have  the 
potential  to  cause  negative  impacts  on 
marine  mammals  because  as  additional 
offshore  oil  exploration  and  production 
occxirs,  the  potential  for  large  spills 
increases. 

Due  to  the  concern  of  a  potential 
offishore  oil  spill,  a  risk  assessment  was 
performed  to  investigate  the  probability 
of  mortality  in  polar  bears  due  to  an  oil 
spill  and  the  likelihood  of  occtuxence  in 
various  ice  conditions.  Pacific  walrus 
were  not  included  in  the  risk 
assessment  due  to  a  lack  of  data 
regarding  walrus  abimdance  and 
distribution  in  the  Beaufort  Sea  and 
because  small  numbers  are  present  only 
seasonally  in  the  Beaufort  Sea. 

The  Northstar  production  field  was 
used  as  a  basis  for  the  assessment 
because  Northstar  is  currently  the  only 
offshore  production  field  not  coimected 
to  the  mainland  and  serviced  by  an 
island.  Northstar  transports  crude  oil 
from  a  gravel  island  in  the  Beaufort  Sea 
to  shore  via  a  5.96-miIe  buried  subsea 
pipeline.  The  pipeline  is  biuied  in  a 
trench  in  the  sea  floor  deep  enough  to 
reduce  the  risk  of  damage  from  ice 
gouging  and  strudel  scour  (i.e.,  erosion 
to  the  sea  floor  caused  by  large  volmnes 
of  water  siphoning  at  high  velocities 
through  openings  in  the  sea  ice  resulting 
in  tmstable  pipeline  bedding). 
Production  of  Northstar  began  in  2001, 
and  ciurently  70,000  barrels  of  oil  pass 
through  the  pipeline  daily. 
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The  quantitative  rationale  for  a 
negligible  impact  assessment  was  based 
on  a  risk  assessment  that  considered  oil 
spill  probability  estimates  for  the 
Northstar  production  field,  an  oil  spill 
trajectory  model,  and  a  polar  bear 
distribution  model.  The  Northstar  FEIS 
provided  estimates  of  the  probability 
that  one  or  more  spills  greater  than 
1,000  barrels  of  oil  (a  large  volume  spill) 
will  occiu-  over  the  project's  life  of  15 
years.  We  considered  only  spill 
probabilities  for  the  dhlling  platform 
and  subsea  pipeline,  as  these  are  the 
spill  locations  that  would  affect  polar 
bears. 

Methodology 

Initially,  Applied  Sciences  Associates, 
Inc.,  was  contracted  by  BP  Exploration 
Alaska  Inc.  to  run  the  OILMAP  oil  spill 
trajectory  model.  The  size  of  the 
modeled  spills  was  set  at  3,600  barrels, 
simulating  rupture  and  drainage  of  the 
entire  subsea  pipeline.  Each  spill  was 
modeled  by  tracking  the  location  of  100 
"spillets,"  each  representing  36  barrels. 
In  the  model,  spillets  were  driven  by 
wind,  and  their  movements  were 
stopped  by  the  presence  of  sea  ice.  Open 
water  and  broken  ice  scenarios  were 
each  modeled  with  250  simulations.  A 
solid  ice  scenario  was  also  modeled,  in 
which  oil  was  trapped  beneath  the  ice 
and  did  not  spread.  In  this  event,  we 
foimd  it  unlikely  that  polar  bears  will 
contact  oil,  and  therefore  removed  this 
scenario  from  further  analysis.  Each 
simulation  was  run  to  cover  a  period  of 
4  days,  with  no  cleanup  or  containment 
efforts  simulated.  At  the  end  of  each 
simulation,  the  size  and  location  of  each 
spill  was  represented  in  a  geographic 
information  system,  or  GIS. 

The  trajectory  model  was  dependent 
on  numerous  assiunptions,  some  of 
which  underestimate,  while  others 
overestimate,  the  potential  risk  to  polar 
bears.  These  assumptions  relate  to,  and 
include:  variation  in  spill  probabilities 
during  the  year;  the  length  of  time  that 
oil  was  in  the  environment  and  was 
subject  to  the  spill  trajectory  model; 
whether  or  not  containment  occurred  in 
various  runs  of  the  trajectory  model; 
types  of  efforts  and  effects  of  efforts  to 
deter  wildlife  during  spills;  contact  by 
bears  with  a  modeled  spillet  resulting  in 
mortaUty;  and  the  presence  and  size  of 
bear  groups.  We  assumed  that  the 
annual  probability  of  a  spill  was  equal 
during  any  season  of  the  year.  Any 
differences  in  seasonal  spill 
probabilities  would  have  a 
corresponding  increase  or  decrease  in 
risk.  The  model  assumed  oil  would 
remain  in  the  environment  for  4  days; 
increasing  that  period  of  time  would 
increase  &e  risk  to  polar  bears,  while 


decreasing  the  period  would  decrease 
the  risk.  We  assumed  that  containment 
of  oil  in  broken-ice  conditions  would 
not  be  effective;  however,  any 
successful  containment  of  oil  under 
other  water  conditions  would 
correspondingly  reduce  the  risk  of 
oiling  to  wildlife.  We  assumed  that 
deterrent  hazing  of  wildlife  did  not  take 
place.  If  instituted,  hazing  coidd  reduce 
the  likelihood  of  polar  bears 
encoimtering  oil.  We  assimied  that  polar 
bear  distribution  was  not  affected  by 
sights,  smells,  or  sounds  associated  with 
a  spill  and  that  polar  bears  were  neither 
attracted  to  nor  displaced  by  these 
factors. 

Similarly,  the  risk  assessment  model 
accounted  for  average  movements  and 
likelihood  of  polar  bears  being  present 
in  any  given  locationlbased  on  a  history 
of  movements  from  satellite-collared 
females.  The  model  did  not  consider 
aggregations  of  polar  bears  that  may  be 
present  seasonally  in  the  study  area,  nor 
did  it  consider  whether  other  sex  and 
age  classes  of  polar  bears  have 
movements  similar  to  adult  females.  If 
aggregations  were  to  occur,  then  the  risk 
to  polar  bears  could  increase.  If  the 
distribution  of  other  sex-age  classes 
differs  from  adiUt  females,  then  risk  may 
correspondingly  increase  or  decrease  for 
these  sex-age  classes. 

Lastly,  we  assiuned  that  polar  bears 
located  within  the  distribution  grid  that 
intersected  with  oil  spillets  modeled  in 
the  trajectory  model  were  oiled  and  that 
mortality  occurred,  although  this  may 
not  occur  naturally.  In  evaluating  the 
impacts  of  all  these  assumptions,  we 
determined  that  the  assumptions  that 
overestimate  and  imderestimate 
mortalities  were  generally  in  balance. 
Impacts  to  polar  bears  from  the  oil 
spill  trajectory  model  were  derived 
using  telemetry  data  from  the  U.S. 
Geological  Survey,  Biological  Resources 
Division  (USGS).  Telemetry  data  suggest 
that  polar  bears  are  widely  distributed 
in  low  nimibers  across  the  Beaufort  Sea 
with  a  density  of  about  one  bear  per  30- 
50  square  miles.  Movement  and 
distribution  information  was  derived 
from  radio  and  satellite  relocations  of 
collared  aduh  females.  The  USGS 
developed  a  polar  bear  distribution 
model  based  on  an  extensive  telemetry 
data  set  of  over  10,000  relocations. 
Using  a  technique  called  "kernel 
smoothing,"  they  created  a  grid  system 
centered  over  Northstar  and  estimated 
the  number  of  bears  expected  to  occur 
within  each  0.25-km2  grid  cell.  Each  of 
the  simulated  oil  spills  was  overlaid 
with  the  polar  bear  distribution  grid.  In 
the  simulation,  if  a  spillet  passed 
through  a  grid  cell,  the  brars  in  that  cell 
were  considered  killed  by  the  spill.  In 


the  open  water  scenario,  the  estimated 
number  of  bears  killed  ranged  from  less 
than  1  to  78  bears,  with  a  median  of  8 
bears.  In  the  broken  ice  scenario,  results 
ranged  from  less  than  1  to  108.  with  a 
median  of  21.  These  results  are  based  on 
an  "average"  distribution  of  polar  bears 
and  do  not  include  potential  aggregation 
of  bears,  such  as  on  Cross  Island  in  the 
fall. 

The  Service  then  analyzed  the  spill 
trajectory  and  polar  bear  distribution  to 
estimate  the  probability  of  an  oil  spill 
during  the  16-month  regulation  period 
and  the  likelihood  of  occurrence  of  oil 
spills  causing  mortality  for  various 
numbers  of  bears.  Assuming  this 
probability  was  uniform  throughout  the 
year,  the  probability  during  any 
particular  set  of  ice  conditions  was 
proportional  to  the  length  of  those 
conditions.  The  probability  of  polar  bear 
mortality  in  the  event  of  an  oil  spill  was 
calculated  from  mortality  levels  in 
excess  of  5, 10,  and  20  bears.  Likelihood 
of  occurrence  is  the  product  of  the 
probabilities  of  spill  and  mortality. 
Hence,  the  overall  likelihood  is  the  sum 
of  likelihoods  over  all  ice  conditions. 

Results 

We  calculated  that  the  probability  of 
a  spill  that  will  cause  mortality  of  one 
or  more  bears  is  0.4-1.3  percent.  As  the 
threshold  number  of  bears  is  increased, 
the  likelihood  of  that  event  decreases; 
the  likelihood  of  taking  more  bears 
becomes  less  and  less.  Thus,  the 
probability  of  a  spill  that  will  cause  a 
mortality  of  5  or  more  bears  is  0.3-1.1 
percent;  for  10  or  more  bears  is  0.3-0.9 
percent;  and  for  20  or  more  bears  is  0.1- 
0.5  percent.  We  note  that  the  values  of 
these  probabilities  differ  slightly  bom 
those  presented  in  the  Proposed  R\ile. 
The  reason  for  this  difference  is  that  the 
Proposed  Rule  relied  on  calcidations  for 
probabilities  of  an  oil  spill  resulting  in 
polar  bear  mortality  for  a  three-year 
period  (i.e.,  the  length  of  time  used 
during  the  last  rulemaking).  The 
corrected  values  presented  in  this  rule 
reflect  the  probabilities  over  a  16-month 
period.  Although  the  values  differ 
slightly,  the  final  results  of  the  analysis 
are  similar;  there  is  still  a  very  low 
probability  that  there  will  be  an  oil  spill 
that  will  result  in  bear  mortality. 

In  addition,  using  exposure  variables 
and  production  estimates  frxim  the 
Northstar  EIS,  we  estimated  that  the 
likelihood  of  one  or  more  spills  greater 
than  1,000  barrels  in  size  occuning  in 
the  marine  environment  is  1-5  percent 
during  the  period  covoed  by  the 
regulations. 
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Discussion 

The  greatest  source  of  uncertainty  in 
our  calculations  was  the  probability  of 
an  oil  spill  occurring.  The  oil  spill 
probability  estimates  for  the  Northstar 
Pro)ect  were  calculated  using  data  for 
sub-sea  pipelines  outside  of  Alaska  and 
outside  of  the  Arctic.  These  spill 
probability  estimates,  therefore,  do  not 
reflect  conditions  that  are  ojutinely 
encountered  in  the  Arctic,  such  as 
pomafrost,  ice  gouging,  and  strudel 
scour.  They  may  include  other 
conditions  imlikely  to  be  encountered 
in  the  Arctic,  such  as  damage  from 
anchors  and  trawl  nets.  Consequently, 
we  have  some  uncertainty  about  oil  spill 
probabilities  as  presented  in  the 
Northstar  FEIS.  However,  if  the 
probability  of  a  spill  were  actually  twice 
the  estimated  value,  the  probability  of  a 
spill  that  will  cause  a  mortality  of  one 
or  more  bears  is  still  low  (about  6 
percrat). 

In  addition  to  the  results  from  the  risk 
analysis,  anecdotal  information 
supimrted  our  determination  that  any 
take  associated  with  Northstar  will  have 
a  negligible  impact  on  the  Beaufort  Sea 
polar  bear  population.  This  information 
was  based  on  observations  of  polar  bear 
aggregations  on  barrier  islands  and 
coastal  areas  in  the  Beaufort  Sea,  which 
may  occur  for  brief  periods  in  the  fall, 
usually  4  to  6  weeks.  The  presence  and 
duration  of  these  aggregations  are 
influenced  by  the  presence  of  sea  ice 
near  shore  and  the  availability  of  marine 
mammal  carcasses,  notably  bowhead 
wdiales  from  subsistence  himts.  In  order 
for  any  take  associated  with  a  Northstar 
oil  spill  to  have  more  than  a  negligible 
impact  on  polar  bears,  an  oil  spill  would 
have  to  occur,  an  aggregation  of  bears 
would  have  to  be  present,  and  the  spill 
would  have  to  contact  the  aggregation. 
We  believe  the  probability  of  all  these 
events  occurring  simultaneously  is  low, 
but  are  not  quantified. 

We  concluded  that  if  an  offshore  oil 
spill  were  to  occiir  during  the  fall  or 
spring  broken-ice  periods,  a  significant 
impact  to  polar  bears  could  occur.  We 
also  recognize  that  some  of  the  impact 
may  result  from  latent  effects  of  the  spill 
on  bears  themselves  or  locally  throu^ 
secondary  impacts  to  the  environment 
and  its  value  for  feeding,  such  as 
foraging  or  scavenging  on  oiled  seal 
carcasses.  In  balancing  the  level  of 
potential  impacts  with  the  probability  of 
Dccuirence,  however,  we  conclude  that 
the  probability  of  a  large-volume  spill 
that  would  cause  latent  effiects  that 
result  in  significant  polar  bear  takes  is 
low. 

Additionally,  because  of  the  small 
volume  of  oil  associated  with  onshore 


spills,  t&e  rapid  response  system  in 
place  tojclean  up  spills,  and  the 
protocol  available  to  deter  bears  away 
from  the  affected  area  for  their  safiety, 
we  conmuded  that  onshore  spills  would 
have  little  impact  on  the  polar  bear 
population.  Therefore,  the  total 
expected  taking  of  polar  bear  caused  by 
Industry  discharge  of  oil  or  waste 
product  i  into  the  environment  will  have 
no  mon  than  a  negligible  impact  on  this 
species. 

In  ma  dng  this  finding,  we  are 
followii  g  Congressional  direction  in 
balanci]  ig  the  potential  for  a  significant 
impact  ivith  the  likelihood  of  that  event 
occurriilg.  The  specific  Congressional 
direction  that  justifies  balancing 
probabilities  with  impacts  follows: 

If  potential  effects  of  a  specified 
activity  lare  conjectiiral  or  speculative,  a 
finding  pf  negligible  impact  may  be 
appropnate.  A  finding  of  negligible 
impact  may  also  be  appropriate  if  the 
probability  of  occurrence  is  low  but  the 
potential  effects  may  be  significant.  In 
this  casfe,  the  probability  of  occurrence 
of  impaf:ts  must  be  balanced  with  the 
potential  severity  of  harm  to  the  species 
or  stock  when  determining  negligible 
impact.  In  applying  this  balancing  test, 
the  Service  will  thoroughly  evaluate  the 
risks  involved  and  the  potential  impacts 
on  marikie  mammal  populations.  Such 
determmation  will  be  made  based  on 


thebesi 
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Sunmufcy  of  Take  Estimate  for  Pacific 
Walrus  and  Polar  Bear 

Pacific  Valrus 

Since  walrus  are  typically  not  found 
in  the  region  of  Industry  activity,  the 
probability  is  small  that  Industry 
activities,  such  as  offshore  drilling 
operations,  seismic,  and  coastal 
activitii  (S,  will  affect  walrus.  Walrus 
observe  d  in  the  region  have  typically 
been  lo  le  individuals,  further  reducing 
the  nuqiber  of  potential  takes  expected. 
Only  3  walrus  were  observed  by 
Industry  diuing  its  activities  between 
1994  to|2000.  In  addition,  the  majority 
of  walr  is  hunted  by  Barrow  residents 
were  hi  rvested  west  of  Point  Barrow, 
outside  of  the  area  covered  by  incidental 
take  re]  ulations,  while  Kaktovik 
harvest  )d  only  one  walrus.  Given  this 
informi  ition,  no  more  than  a  small 
number  of  walrus  are  likely  to  be  taken 
during  the  length  of  this  rule.  Any  takes 
would  nost  likely  be  nonlethal. 

Polarl  ear 

Indu  (try  exploration,  development, 
and  pn  duction  operations  could 
potent!  illy  disturb  polar  bears.  These 


disturbances  are  expected  to  be 
primarily  nonldthal,  short-term 
behavioral  reactions  resulting  in 
displacement  with  minimal  impacts  to 
individuals.  Polar  bears  could  be 
displaced  from  the  immediate  area  of 
activity  due  to  noise  and  vibrations. 
They  could  be  attracted  to  sources  of 
noise  and  vibrations  out  of  curiosity, 
which  coidd  residt  in  hiunan-bear 
encoimters.  Deiming  females  with  cubs 
could  prematurely  abandon  their  dens 
due  to  noise  and  vibrations  produced  by 
certain  industrial  activities  at  close 
distances.  Also,  noise  and  vibration 
from  stationary  sources  could  keep 
females  bom  denning  in  the  vicinity  of 
the  source.  These  disturbances  are  not 
expected  to  affect  the  rates  of 
recruitment  or  survival  of  the  Southern 
Beaufort  Sea  polar  bear  population. 

Contact  with  or  ingestion  of  oil  could 
also  potentially  afiiect  polar  bears.  Small 
oil  spills  are  likely  to  be  cleaned  up 
immediately  and  should  have  little 
opportunity  to  affect  polar  bears.  The 
probability  of  a  large  spill  occiirring  is 
very  small.  However,  if  such  a  spill     ~ 
were  to  occur  at  an  ofkhore  oil  fecility, 
polar  bears  could  come  into  contact 
with  oil.  The  impact  of  a  large  spill 
would  depend  on  the  location  and  size 
of  the  spill,  environmental  factors,  and 
the  success  of  cleanup  measiues. 
.   The  Service  estimates  that  only  a 
small  number  of  polar  bear  takes  will 
occiu-  during  the  length  of  the 
regulations.  These  t£^es  are  expected  to 
be  nonlethal.  However,  it  is  possible 
that  a  few  unintentionaHethal  takes 
could  occur  under  low  probability 
circumstances.  For  example,  a  scenario 
of  an  imintentional  lethal  take  could  be 
a  road  accident  where  a  vehicle  strikes 
and  kills  a  polar  bear. 

Based  on  past  LOA  monitoring 
reports,  we  believe  that  takes  resulting 
from  the  interactions  between  Industry 
and  Pacific  walrus  and  polar  bears  have 
had  a  negl^ble  impact  on  these 
species.  Additional  information,  such  as 
recorded  subsistence  harvest  levels  and 
incidental  observations  of  polar  bears 
near  shore,  suggests  that  these 
populations  have  not  been  adversely 
affected.  The  projected  levels  of 
activities  during  the  period  covered  by 
the  regulations  (existing  development 
and  production  activities,  as  well  as 
proposed  exploratory  activities)  are 
similar  in  scale  to  previous  levels.  In 
addition,  ciurent  mitigation  measures 
will  be  kept  in  place. 

Conclosions 

Based  on  tbe  previous  discussion,  we 
make  the  following  findings  regarding 
this  action. 
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Impact  on  Species 

The  Pacific  walrus  is  only 
occasionally  found  dining  die  open- 
water  season  in  the  Beaufort  Sea. 
Industry  impacts  would  be  no  more 
than  negligible  for  the  walrus 
population. 

The  Beaufort  Sea  polar  bear 
population  is  widely  distributed 
throughourits  range.  Polar  bears 
tj^ically  occiu  in  low  numbers  in 
coastal  and  nearshore  areas  where  most 
Industry  activities  occiu-.  Hence, 
impacts  that  might  be  significant  for 
individuals  or  small  groups  of  animals 
are  expected  to  be  no  more  than 
negligible  for  the  polar  bear  population 
as  a  whole. 

We  reviewed  the  effects  of  the  oil  and 
gas  industry  activities  on  marine 
mammals,  which  included  impacts  from 
stationary  and  mobile  soiut:es  such  as 
noise,  physical  obstructions,  and  oil 
spills.  Based  on  past  LOA  monitoring 
reports,  we  conclude  that  any  take 
reasonably  likely  to  or  reasonably 
expected  to  occur  as  a  result  of 
projected  activities  will  have  a 
negligible  impact  on  polar  bear  and 
Pacific  walrus  populations. 

The  Northstar  development  is 
ciurently  the  only  offshore  facility  in 
production  with  a  subsea  pipeline. 
Concerns  about  potential  oil  spills  in 
the  marine  environment  as  a  result  of 
this  development  were  raised  in  the 
Northstar  FEIS.  We  have  analyzed  the 
likelihood  of  an  oil  spill  in  the  marine 
environment  of  the  magnitude  necessary 
to  kill  a  significant  niunber  of  polar 
bears,  and  found  it  to  be  minimal.  Thus, 
after  considering  the  cumulative  effects 
of  existing  development  and  production 
activities,  the  likelihood  of  impacts 
occurring,  and  proposed  exploratory 
activities,  both  onshore  and  offshore,  we 
find  that  the  total  expected  takings 
resulting  from  oil  and  gas  industry 
exploration,  development,  and 
production  activities  will  have  a 
negligible  impact  on  polar  bear  and 
Pacific  walrus  populations. 

Even  though  the  probability  of  an  oil 
spill  that  will  cause  significant  impacts 
to  the  walrus  and  polar  bear  population 
is  extremely  low,  in  the  event  of  a 
catastrophic  spill  we  will  reassess  the 
impacts  to  polar  bear  and  walrus  and 
reconsider  the  appropriateness  of 
authorizations  for  incidental  taking 
through  section  101(a)(5)(A)  of  the 
MMPA. 

Chu  finding  of  "negligible  impact" 
applies  to  oil  and  gas  exploration, 
development,  and  production  activities. 
As  with  our  past  incidental  take 
regulations  for  these  actions,  each  LOA 
will  require  actions  to  minimize 


interference  with  normal  breeding, 
feeding,  and  possible  migration  patterns 
to  ensure  that  the  effects  to  the  species 
remain  negligible.  We  may  add 
additional  measiues  depending  upon 
site-specific  and  species-specific 
concerns.  Conditions  tan  include  the 
following:  (1)  These  regulations  do  not 
authorize  intentional  taking  of  polar 
bear  or  Pacific  walrus.  (2)  For  the 
protection  of  pregnant  polar  bears 
during  denning  activities  (den  selection, 
birthing,  and  maturation  of  cubs)  in 
known  and  confirmed  denning  areas. 
Industry  activities  may  be  restricted  in 
specific  locations  during  specified  times 
of  the  year.  These  restrictions  will  be 
applied  on  a  case-by-case  basis  after 
assessing  each  LOA  request.  In  potential 
denning  areas,  we  will  advise  operators 
using  a  den  habitat  map  and,  as 
appropriate,  will  require  pre-activity 
surveys  [e.g.,  aerial  surveys,  FLIR 
siuveys,  or  polar  bear  scent-trained 
dogs)  to  determine  the  presence  or 
absence  of  dens:  in  known  denning 
areas  we  may  require  enhanced 
monitoring  during  activities.  (3)  Each 
activity  covered  by  an  LOA  requires  a 
site-specific  plan  of  operation  and  a  site- 
specific  polar  bear  interaction  plan.  The 
piupose  of  the  required  plans  is  to 
ensure  that  the  level  of  activity  and 
possible  takes  will  be  consistent  with 
oin  finding  that  the  cumulative  total  of 
incidental  takes  will  have  a  negligible 
impact  on  polar  bear  and  Pacific  walrus, 
and  where  relevant,  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses. 

Impact  on  Subsistence  Take 

We  find,  based  on  the  best  scientific 
information  available,  including  the 
results  of  monitoring  data,  that  any  take 
reasonably  likely  to  result  from  the 
effects  of  Industiy  activities  dining  the 
period  of  the  rule  in  the  Beaufort  Sea 
and  adjacent  northern  coast  of  Alaska 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  polar  bears 
and  Pacific  walrus  for  taking  for 
subsistence  uses. 

Polar  bears  are  hunted  primarily 
during  the  ice-covered  season,  and  the 
proposed  activities  are  expected  to  have 
a  negligible  effect  on  the  distribution, 
movement,  and  numbers  of  polar  bears 
found  during  this  time  period  in  the 
regulation  area.  Walrus  are  primarily 
hunted  during  the  open- water  season, 
and  the  proposed  oil  and  gas  activities 
are  also  expected  to  have  a  negligible 
effect  on  the  distribution,  movement, 
and  numbers  of  walrus  in  the  region. 
We  reached  these  conclusions  based  on 
data  and  analyses  discussed  in  the 
sections  of  this  regulation  tided. 


"Effects  of  Oil  and  Gas  Industry 
Activities  on  Pacific  Walrus  and  Polar 
Bears"  and  "Actual  Impacts  of  Oil  and 
Gas  Industry  Activities  on  Pacific 
Walrus  and  Polar  Bears."  and  also 
because  there  is  no  indication  of  past 
adverse  effects,  and  because  past  Plans 
of  Cooperation  appear  to  have  been 
effective.  In  addition,  regular 
communication  between  the  Industry 
and  Native  communities  through  Plans 
of  Cooperation  will  further  reduce  the 
likelihood  of  interference  with 
subsistence  harvest.  Therefore,  we  find 
that  the  anticipated  effects  of  Industry 
relevant  to  subsistence  are  imlikely  to 
have  an  adverse  effect  on  subsistence 
use. 

If  there  is  evidence  during  the  period 
of  the  rule  that  oil  and  gas  activities  may 
adversely  affect  the  availability  of  polar 
bear  or  walrus  for  take  for  subsistence 
uses,  we  will  reevaluate  our  findings 
regarding  permissible  limits  of  take  and 
the  measures  required  to  ensure 
continued  subsistence  hunting 
opportimities. 

Monitoring  and  Reporting 

We  require  an  approved  plan  for 
monitoring  and  reporting  the  effects  of 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
on  polar  bear  and  walrus  prior  to 
issuance  of  an  LOA.  Monitoring  plans 
are  required  to  determine  effects  of  oil 
and  gas  activities  on  polar  bear  and 
walrus  in  the  Beaufort  Sea  and  the 
adjacent  northern  coast  of  Alaska. 
Monitoring  plans  must  identify  the 
methods  used  to  assess  changes  in  the 
movements,  behavior,  and  habitat  use  of 
polar  bear  and  walrus  in  response  to 
Industry  activities.  Monitoring  activities 
are  summarized  and  reported  in  a 
formal  report  each  year.  The  applicant 
must  submit  a  monitoring  and  reporting 
plan  at  least  90  days  prior  to  the 
initiation  of  an  activity.  We  base  each 
year's  monitoring  objective  on  the 
previous  year's  monitoring  results.  For 
exploration  activities  the  applicant  must 
submit  a  final  monitoring  report  to  us 
no  later  than  90  days  after  the 
completion  of  the  activity.  Since 
development  and  production  activities 
are  continuous  and  long-term,  we  will 
issue  LOAs,  which  include  conditions 
for  the  submittal  of  monitoring  and 
reporting  plans  for  the  life  of  the  activity 
or  until  the  expiration  of  the 
regulations,  whichever  occurs  first. 
Prior  to  January  15  of  each  year,  we  will 
require  that  the  operator  submit 
development  and  production  activity 
monitoring  results  of  the  previous  year's 
activity.  We  require  approval  of  the 
monitoring  results  for  continued 
coverage  under  the  LOA. 


66756         Federal  Emitter /Vol.  68.  No.  2!  !9/ Friday,  November  28,  2003 /Rules  and  Regulations 


DiscuHiaa  of  CommentB  on  the 
PtopoeedRnle 

The  proposed  rule,  which  was 
published  in  the  Fe<beral  Register  (68 
FR  44020)  on  July  25,  2003,  included  a 
request  for  public  comments.  The 
closing  date  for  the  comment  {>eriod  was 
August  25,  2003.  We  received  seven 
comments.  Two  commenters  indicated 
support  for  the  rule  but  did  not  provide 
specific  comments.  One  conunenter 
provided  new  comments  but  also 
incorporated  by  reference  their 
comments  on  the  2000  proposed  rule 
(65  FR  16828).  For  those  past  comments, 
we  refer  the  commenter  to  our  previous 
responses  (65  FR  16828).  The  following 
issues  were  raised  by  the  commenters. 

Specific  Comments  and  Responses 

Comment:  Some  conunenters  stated 
their  opposition  to  any  form  of 
incidental  killing  of  wildlife,  indicating 
their  opinion  that  the  incidental  take 
program  was  developed  as  a  vehicle  to 
grant  permission  to  the  oil  and  gas 
industry  to  kill  polar  bears  and  walrus. 

Response:  The  authorization  of 
incidental  take  of  marine  mammals  is 
provided  for  under  section  101(a)(5)(A) 
of  the  MMPA.  Take  is  defined  as  "to 
harass,  hunt,  capture,  or  kill,  or  attempt 
to  harass,  hunt,  capture,  or  kill  any 
marine  mammal."  Intentional  take  is  not 
authorized  by  these  regulations. 
Incidental  take  is  authorized  only  after 
the  Service  finds  that  any  expected  take 
will  have  no  more  than  a  negligible 
impact  on  the  species.  During  the  past 
nine  years  of  incidental  take  regulations, 
there  are  no  known  instances  where  a 
polar  bear  or  walrus  was  killed  by 
Industry  activities.  When  polar  bears  do 
encoimter  Industry  activities, 
appropriate  measures  are  taken  to 
safeguard  the  lives  of  both  humans  and 
bears.  Section  101(5)(B)  authorizes  the 
Secretary  to  withdraw  or  suspend  the 
authorization  if  these  regulations  are  not 
complied  with,  or  if  the  take  allowed 
under  the  regulations  is  having  or  may 
have  a  more  than  negligible  impact  on 
'  the  species  or  stock  of  concern. 

Comment:  No  number  or  percentage 
of  a  population  is  included  as  an  upper 
limit  on  the  number  of  polar  bears  or 
walrus  that  could  be  killed  over  a  given 
period  of  time  while  ensiuing  a 
sustainable  population. 

Response:  Ine  assessment  of  effects 
does  not  attempt  to  describe  the 
allowable  maximum  sustainable 
incidental  take  mortality  that  could 
occur.  We  evaluated  the  potential  effect 
of  the  predicted  take  to  determine  if  the 
impact  of  this  level  of  take  would  be 
negligible.  If  an  unanticipated  mortality 
of  polar  bears  occurs,  we  will  evaluate 


this  lev<  1  and  the  effect  on  polar  bear 
populat  on  rates  of  recruitment  and 

and,  if  warranted,  reconsider  or 
e  negligible  effect  finding  of 
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ent:  Polar  bears  may  be  more 
by  an  oil  spill  than  an  initial 
mortality  survey  may  indicate. 

Respi  nse:  We  agree  that  there  may  be 
second:  ry  or  latent  effects  on  polar 
bears  hi  >m  an  oil  spill.  These  efi^^cts  are 
additivi  to  the  potential  direct  effects 
discuss(  )d  in  the  section  on  oil  spills  in 
the  pro^sed  rule.  The  final  rule  has 
been  retised  to  reflect  our  analysis  of 
such  latent  effects  and  the  finding  that 
the  pot(  ntial  secondary  or  latent  effects, 
along  v«th  potential  direct  effects,  will 
have  a  aegligible  impact,  considering 
the  like  ihood  of  these  effects  occurring. 

Comi  wnt:  The  proposed  rule  is 
inconsi  itent  with  the  incidental  take 
provisi(  ns  of  the  MMPA.  (The 
commei  iter  did  not  identity  specific 
inconsi  itencies.) 

Respt  mse:  Incidental  take  is 
authori  :ed  under  section  101(a)(5)(A)  of 
the  MN  PA.  While  the  MMPA  placed  a 
moratoi  ium  on  the  taking  of  any  marine 
mammj  1,  section  101(a)  of  the  MMPA 
identifi  js  exceptions  to  the  moratorium. 
Sectioi^  101(a)(5)(A)  of  the  MMPA 
provides  for  the  incidental  but  not 
intentional  take  of  small  numbers  of 
marineinammals,  provided  that  the 
total  tale  will  have  a  negligible  impact 
on  the  population  and  will  not  affect  the 
availability  of  the  species  for  ^ 
subsisti  ince  users. 

Comi  nent:  A  more  comprehensive 
analysi^  of  incidences  of  harassment  of 
polar  bears  is  necessary  prior  to  issuing 
these  n  gulations. 

Resp  mse:  Polar  bear/human 
interad  ion  data  (1994 — 2003)  occurring 
during  Industry  activities  was 
incorporated  into  the  analysis  of  this 
rule.  Tie  level  and  effects  of  hazing 
during  this  period  were  not  significant 
and  resulted  in  a  negligible  impact 
finding,  The  general  objective  of  hazing 
polar  bears  is  to  encourage  the 
movem  ent  of  bears  transient  to  coastal 
habitats  back  onto  the  pack-ice 
envirooment.  The  type  and  degree  of 
hazing  depend  on  specific 
circum  stances,  and  in  many  instances 
only  pi  ssive  forms  of  hazing  are 
necess)  ry,  such  as  positioning  of 
vehicle  s  or  noise  to  displace  bears  from 
areas  o  :cupied  by  people.  Cracker  shell 
shotgui  I  fire  or  deterrent  rounds  may  be 
used  w  len  concerns  for  human  safety 
are  mo  e  immediate.  We  will  continue 
to  eval  late  the  data  to  determine  if 
trends  »xist  regarding  the  location  and 
timing  of  hazing  events  and,  if 
necess)  iry,  we  will  refine  how  hazing  is 
condu<  ted  in  the  future.  The  hazing  of 


polar  bears  reduces  potential  impacts  to 
polar  bears  and  thus  reduces  potential 
effects  of  industrial  activities  and  helps 
to  support  a  negligible  impact  finding. 

In  addition,  any  future  unprovements 
to  monitoring  and  reporting 
requirements  may  be  implemented  as 
conditions  to  future  LOAs  as  vtrarranted. 

Comment:  No  alternatives  were 
analyzed,  such  as  issuing  regulations 
that  cover  a  narrower  geographical 
scope  (e.g.,  only  lands  falling  within 
existing  leases). 

Response:  The  current  geographic 
scope  of  the  regulations  acciuately 
adchesses  the  areas  of  ongoing  or 
expected  Industry  activities  and 
provides  the  framework  for  our 
assessment  of  potential  impacts. 
Narrowing  the  scope  of  the  regulations 
or  evaluating  lesser  alternatives  of 
reduced  scale  or  frequency  would  not 
allow  us  to  adequately  address  potential 
cumulative  impacts.  The  alternatives 
considered  in  our  environmental 
assessment  were  to  issue  regulations  or 
not  to  issue  regulations  covering  the  full 
geographic  area  in  which  similar  and 
interrelated  Industry  activities  occur. 

Comment:  The  regulations  should  not 
include  the  State  or  Federal  Outer 
Continental  Shelf  waters  offshore  of  the 
Arctic  National  Wildlife  Refuge. 

Response:  We  acknowledge  that  the 
State  and  Federal  Outer  Continental 
Shelf  waters  offshore  the  Arctic 
National  Wildlife  Refuge  are  important 
movement,  feeding,  and  denning 
habitats  to  polar  bears.  However,  these 
regulations  do  not  authorize  the  actual 
Industry  activities  in  this  or  other  areas. 
The  geographic  scope  of  the  regulations 
was  based  on  that  area  in  which 
Industry  has  already  been  authorized  to 
conduct  exploration,  development,  and 
production  activities;  that  area  in  which 
Industry  applied  for  MMPA  coverage; 
and  that  area  which  allows  us  to 
accurately  assess  Industry's  effects  on 
polar  bears  and  walrus. 

Comment:  The  Service  has  conflated 
the  MMPA's  requirement  that  the 
nimiber  of  takings  be  small  and  that  the 
number  of  takings  has  a  negligible 
impact  on  a  species  or  stock. 

Response:  We  disagree  with  this 
comment  and  believe  that  our  analysis 
has  fully  considered  the  MMPA 
requirement  that  the  number  of  takes  be 
small  and  that  takings  have  a  negligible 
impact  on  species  or  stock.  Based  on  the 
monitoring  information  we  have 
acquired  to  date,  we  conservatively      "^ 
estimate  that  the  average  niunber  of 
polar  bears  and  walrus  that  may  modify 
their  behavior  as  a  result  of  the  oil  and 
gas  industry  is  small.  In  most  cases, 
takes  are  a  behavioral  change  that  will 
be  temporary,  minor  behavioral 
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modifications  that  we  believe  will  have 
no  effect  on  rates  of  recruitment  or 
survival.  Other  takes  will  be  associated 
with  deterrence  or,  hazing,  events.  We 
believe  these  events  will  have  no  effect 
on  rates  or  recruitment  and  survival  as 
well.  Lethal  takes  are  extremely  rare,  but 
they  may  also  occur  (only  2  polar  bear 
deaths  have  been  attributed  to  oil  and 
gas  activities  in  Alaska  during  the  past 
30  years).  Although  the  small  potential 
for  a  lethal  take  occmring  continues  to 
exist  throughout  the  len^  of  this  rule, 
it  is  unlikely  that  a  lethal  take  will  have 
little  effect  on  the  rates  of  recruitment 
or  siuTTival  of  the  population  as  a  whole. 

Takes  that  may  nave  effects  on 
recruitment  and  survival  are  associated 
with  oil  spills.  We  calculated  that  the 
probability  of  a  spill  that  will  cause 
mortality  of  one  or  more  bears  is  0.4-1.3 
percent.  As  the  threshold  number  of 
bears  is  increased,  the  likelihood  of  that 
event  decreases;  that  is,  the  likelihood 
of  taking  more  bears  becomes  less  and 
less.  The  probability  of  a  spill  that  will 
cause  a  mortality  of  5  or  more  bears  is 
0.3-1.1  percent;  for  10  or  more  bears  is 
0.3-0.9  percent;  and  for  20  or  more 
bears  is  0.1-0.5  percent. 

Comment:  The  Service  should 
establish  a  mechanism  to  evaluate  and 
authorize  the  incidental  taking  of 
marine  mammals  resulting  from 
activities  associated  with,  but  occiming 
outside  of,  the  geographic  location  of 
the  proposed  regulation  (e.g.,  ship  traffic 
that  passes  through  the  Bering  and 
Chukchi  seas  and  supplies  industry 
operations  in  the  Beaufort  Sea). 

Response:  This  suggestion  goes 
beyond  the  scope  of  this  rule  and 
beyond  the  petitioner's  request.  We 
considered  past  oil  and  gas  support 
activities  beyond  the  geographic  area  of 
the  rule.  The  vast  majority  of  the 
secondary  industry  support  activities 
occur  during  the  open  water  season 
associated  with  barge  re-supply  w"hen 
encounters  with  polar  bears  or  walrus 
would  be  minimal.  We  determined  that 
the  potential  effect  of  these  activities 
was  not  significant  and  did  not 
contribute  cumulatively  to  the  impacts 
within  the  geographic  area  requested. 
We  concluded  that  the  boundaries  that 
were  requested  were  accinate  to  monitor 
effects  of  the  oil  and  gas  activity  on 
polar  bears  and  Pacific  ^yal^us  occurring 
within  the  Beaufort  Sea.  If  concerns  for 
the  potential  takes  associated  with 
Industry  support  activities  beyond  the 
current  geographical  area  of  the 
regulations  increase  in  the  future,  we 
may  consider  this  issue  elsewhere. 
Comment:  Prior  to  finalizing  the 
regulations,  the  Service  should  conduct 
a  thorough  analysis  of  possible  impacts 
of  oil  and  gas  activities  on  the 


availability  of  polar  bears  to  the  village 
of  Nuiqsut. 

Response:  We  have  considered  this 
issue  and  find  that  the  total  taking  of 
polar  bears  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of 
this  species  to  Nuiqsut  residents  for 
subsistence  uses  during  the  duration  of 
the  regulation.  We  base  this  conclusion 
on  the  results  of  coastal  aerial  surveys 
conducted  within  the  area  during  the 
past  three  years,  upon  direct 
observations  of  polar  bears  occurring  on 
Cross  Island  diu-ing  the  village  of 
Nuiqsut's  annual  fall  bowhead  whaling 
efforts,  and  upon  anecdotal  reports  of 
Nuiqsut  residents,  hi  addition,  the 
Service  has  not  received  any  evidence 
or  reports  that  bears  are  being  deflected 
or  being  impacted  in  other  ways  to 
diminish  their  availability  for 
subsistence  use  by  the  existing  level  of 
oil  and  gas  activity. 

Comment:  The  Service  should  modify 
its  oil  spill  risk  assessment  to  properly 
reflect  the  assumptions  and 
uncertainties  concerning  the  effects  of 
oil  spills  on  walrus  and  polar  bears. 

Response:  The  oil  spill  risk 
assessment  represents  the  best  available 
methodology  and  is  a  marked 
improvement  from  the  previous  lack  of 
information  on  this  topic.  The  Service 
recognizes  the  limitations  of  the  oil  spill 
assessment  model  and  the  predictive 
values  based  on  data  inputs, 
assumptions,  and  model  construction. 
This  model  is  a  stochastic  model  and 
incorporates  levels  of  variance 
associated  with  certain  parameters  such 
as  environmental  conditions  and  polar 
bear  distribution  probabilities.  The 
model  presents  a  range  of  values 
representing  the  number  of  polar  bears 
that  may  be  oiled  resulting  from  the 
niunerous  model  run  interactions 
conducted,  and  an  associated  frequency 
of  occurrence  or  likelihood  value.  We 
believe  that  this  is  the  most  reliable 
assessment  given  the  existing 
information.  We  are  working  to  improve 
the  model  for  future  use.  This  will  take 
time,  effort,  coordination,  and  funds. 

Comment:  The  Service  should  initiate 
a  complete  analysis  of  cumulative 
effects  on  polar  bears  and  walrus  for  the 
future,  Jonger-term  regulations. 

Response:  The  Service  agrees  with 
this  conunent.  We  are  currently 
accumulating  information  for 
consideration  in  a  future  longer-term 
rule,  such  as  reviewing  elements  of 
existing  and  futine  research  and 
monitoring  plans  that  will  improve  our 
ability  to  detect  and  measure  changes  in 
the  population. 

In  this  final  rule,  the  ciunvdative 
effects  of  the  previous  incidental  take 
regulations  are  considered.  Incidental 


take  regulations  have  been  in  place  in 
the  Arctic  oil  and  gas  fields  for  the  past 
10  years.  Monitoring  results  indicate, 
that  there  has  been  little  to  no  short- 
term  impact  on  polar  bears  or  Pacific 
walrus.  Additional  information,  such  as 
subsistence  harvest  levels  and 
observations  of  the  frequency,  timing, 
and  magnitude  of  polar  bear  occurrence 
near  shore,  provides  evidence  that  these 
populations  have  not  been  adversely 
affected.  For  the  duration  of  this  rule, 
we  anticipate  that  the  level  and  effect  of 
oil  and  gas  industry  interactions  with 
polar  bears  and  Pacific  walrus  will  be 
similar  to  interactions  of  past  years. 

Our  goal  is  to  continue  to  collect  or 
improve  on  the  collection  of  the  types 
of  information  that  have  been  useful  in 
assessing  cumulative  effects  in  the  past. 
We  also  anticipate  that  additional 
analysis  and  collection  of  additional 
data  will  be  necessary  to  improve  upon 
future  longer-range  impact  assessment. 

Comment:  In  the  final  regulations,  the 
Service  should  describe  mitigation 
measures  that  will  be  required  for 
industry  to  minimize  impacts  to  polar 
bears. 

Response:  We  have  revised  the 
regiUations  to  include  those  mitigation 
measures  that  may  be  required  as 
conditions  of  LOAs  to  ensure  that  the 
total  taking  of  polar  bears  and  walrus 
will  have  a  negligible  impact  on  these 
species  and  wiU  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses  during  the  duration  of 
the  regulation.  Some  of  the  conditions 
are  standard  requirements,  and  others 
are  activity-  and  site-specific  and  may 
vary.  The  final  rule  has  been  expanded 
and  also  lists  a  map  that  delineates 
polar  bear  denning  habitat  and  can 
include  the  use  of  FLIR  or  polar  bear 
scent-trained  dogs  to  determine  the 
presence  or  absence  of  dens  as  examples 
of  mitigation  measures  that  have  been 
used  successfully  in  the  past  on  a  case- 
by-case  basis. 

Comment:  The  Service  should 
develop  and  implement  a  monitoring 
program  with  sufficient  resolution  to 
detect  changes  in  parameters  that  might 
be  expected  to  occxir. 

Response:  We  find  that  the 
independently  gathered  population  data 
on  the  Southern  Beaufort  Sea 
population  demonstrated  that 
development,  as  guided  under  the 
previous  regulations,  has  not  affected 
rates  of  recruitment  and  survival  of  this 
polar  bear  population.  As  scientific 
methods  improve  and  better  information 
becomes  available  they  will  be 
incorporated  into  monitoring  programs 
to  help  to  assess  potential  effects  to  rates 
of  recruitment  and  siuvival  and  the 
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population  parameters  linked  to 
assessing  population  level  impacts  from 
oil  and  gas  development.  We  also  agree 
that  as  information  and  technology 
improves,  the  monitoring  program  will 
continue  to  evolve.  With  this  in  mind, 
we  convened  a  small  workshop  of 
technical  experts  diuing  September  3-5, 
2003,  to  consider  research,  studies,  and 
monitoring  that  would  improve  oiu 
understanding  of  the  effects  of  oil  and 
gas  activities  on  polar  bears.  The 
product  of  this  effort,  considered  as  a 
work  in  progress  subject  to  revision  and 
refinement,  will  be  a  proceedings  of  the 
workshop  that  details  the  yarious 
information  needs,  studies,  monitoring, 
and  research.  We  consider  the  results  of 
workshop  to  be  the  first  step  in 
improving  our  monitoring  programs.  We 
also  acknowledge  that  developing  a 
comprehensive  research  and  monitoring 
program  capable  of  developing 
information  of  sufficient  resolution  to 
detect  changes  in  population  rates  of 
recruitment  and  survival  is  a  formidable 
task  and  a  worthy  goal. 

EfiiBCtive  Date 

In  accordance  with  5  U.S.C.  553(d)(3), 
we  find  that  we  have  good  cause  to 
'  make  this  rule  effective  immediately 
upon  publication.  To  protect  the 
affected  species  and  reduce  the  chances 
of  lethal  and  nonlethal  effects  Irom 
Industry,  we  need  to  implement 
incidental  take  and  monitoring 
programs  on  the  North  Slope  of  Alaska 
coincident  with  the  season  of  greatest 
probability  for  polar  bear  encounters  in 
the  industrial  area  considered  within 
this  rvde.  The  period  of  greatest 
probability  for  polar  bear  encounters  is 
the  fall  and  early  winter  period.  The 
mitigation  measures  required  through 
LOAs  have  proven  to  be  effective  in 
minimizing  effects  of  oil  and  gas 
activities  on  polar  bears  and  walrus. 
Fiulhermore,  safety  measures  included 
in  this  process  minimize  potential  lethal 
encounters  between  polar  bears  and 
personnel  at  industrial  sites.  Therefore, 
it  is  essential  to  implement  these 
regulations  as  soon  as  possible  so  that 
polar  bears  and  walrus  may  benefit  from 
these  protective  measiues. 

Required  Determinations 

NEPA  Considerations 

We  have  prepared  an  Environmental 
Assessment  (EA)  in  conjunction  with 
this  rulemaking,  and  have  determined 
that  this  riilemaking  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  For  a  copy  of  the 


Environ]  aental  Assessment,  contact  the 
individu  al  identified  in  the  section  FOR 
FURTHER  INFORMATK>N  CONTACT. 

Regulate  ry  Planning  and  Review 

This  tiacument  has  not  been  reviewed 
by  the  Ojffice  of  Management  and 
Budget  (DMB)  imder  Executive  Order 
12866  (Regulatory  Planning  and 
Review)]  This  rule  will  not  have  an 
effect  of  SI 00  million  or  more  on  the 
economy;  will  not  adversely  affect  in  a 
material] way  the  economy,  productivity, 
competition,  jobs._  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or'planned  by  another  agency; 
does  no|  alter  the  budgeteiry  effects  of 
entitlembnts,  grants,  user  fees,  or  loan 
program  5  or  the  rights  or  obligations  of 
their  rec  ipients;  and  does  not  raise 
novel  le  ;al  or  policy  issues.  The  rule  is 
not  like]  y  to  result  in  an  annual  effect 
on  the  e  :onomy  of  $100  million  or 
more.  E:  ;penses  will  be  related  to,  but 
not  nec«  ssarily  limited  to,  the 
develop  nent  of  applications  for  LOAs, 
monitor  ng,  record  keeping,  and 
reportin  5  activities  conducted  diu-ing 
Industry  oil  and  gas  operations, 
develop  nent  of  polar  bear  interaction 
plans,  aj  id  coordination  with  Alaska 
Natives  :o  minimize  effects  of 
operatic  as  on  subsistence  hunting. 
Compliance  with  the  rule  is  not 
expected  to  result  in  additional  costs  to 
Indostr^l  that  it  has  not  already  been 
subjectejd  to  for  the  previous  6  years. 
Realistically,  these  costs  are  minimal  in 
comparison  to  those  related  to  actual  oil 
and  gas  jexploration,  development,  and 
production  operations.  The  actual  costs 
to  Industry  to  develop  the  petition  for 
promulgation  of  regulations  (originally 
developed  in  2002)  and  LOA  requests 
probably  does  not  exceed  $500,000  per 
year,  shprt  of  the  "major  rule"  threshold 
that  would  require  preparation  of  a 
regulatory  impact  analysis.  As  is 
presently  the  case,  profits  will  accrue  to 
Industry,  royalties  and  taxes  will  accrue 
to  the  dovemment,  and  the  rule  will 
have  lit|le  or  no  impact  on  decisions  by 
Industry  to  relinquish  tracts  and  write 
off  bom  IS  payments. 

Small  I  usiness  Regulatory  Enforcement 
Faimes ;  Act 

We  h  ive  determined  that  this  rule  is 
not  a  m  ijor  rule  under  5  U.S.C.  804(2), 
the  Sm)  11  Business  Regulatory 
Enforce  tnent  Fairness  Act.  The  rule  is 
also  no  likely  to  result  in  a  major 
increasi  t  in  costs  or  prices  for 
consun:  ers,  individual  industries,  or 
government  agencies  or  have  significant 
adversa  effects  on  competition. 


employment,  productivity,  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

We  have  also  determined  that  this 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  nimiber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  Oil 
companies  and  their  contractors 
conducting  exploration,  development, 
and  production  activities  in  Alaska  have 
been  identified  as  the  only  likely 
applicants  under  the  regulations. 
Therefore,  a  Regidatory  Flexibility 
Analysis  is  not  required.  In  addition, 
these  potential  applicants  have  not  been 
identified  as  small  businesses,  and, 
therefore,  a  Small  Entity  Compliance 
Guide  is  not  required.  The  analysis  for 
this  rule  is  available  from  the  person  in 
Alaska  identified  in  the  section  FOR 
FURTHER  INFORMATION  CONTACT. 

Takings  Implications 

This  rule  does  not  have  takings 
implications  under  Executive  Order 
12630  because  it  authorizes  the 
incidental,  but  not  intentional,  take  of 
small  niunbers  of  polar  bear  and  walrus 
by  oil  and  gas  industry  companies  and 
thereby  exempts  these  companies  from 
civil  and  criminal  liability  as  long  as 
they  operate  in  compliance  with  the 
terms  of  their  LOAs.  Therefore,  a  takings 
implications  assessment  is  not  required. 

Federalism  Ejects 

This  rule  also  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132.  In  accordance  with  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501,  et  seq.),  this  rule  will  not 
"significandy  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  The 
Service  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  This 
rule  will  not  produce  a  Federal  mandate 
of  $100  million  or  greater  in  any  year, 
i.e.,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act. 

Civil  Justice  Reform 

The  Departmental  Solicitor's  Office 
has  determined  that  these  regulations  do 
not  unduly  burden  the  judicial  system 
and  meet  the  applicable  standards 
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provided  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Paperwork  Reduction  Act 

The  infonnation  collection 
requirements  included  in  this  rule  are 
already  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  The  OMB 
control  number  assigned  to  these 
information  collection  requirements  is 
1018-0070.  which  expires  on  September 
30,  2004.  This  control  number  covers 
the  information  collection  requirements 
in  50  CFR  18,  subpart  J,  which  contains 
information  collection,  record  keeping, 
and  reporting  requirements  associated 
with  the  development  and  issuance  of 
specific  regulations  and  LOAs. 

Energy  Effects 

Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  imdertaking  certain 
actions.  This  rule  provides  exceptions 
from  the  taking  prohibitions  of  the 
MMPA  for  entities  engaged  in  the 
exploration,  development,  and 
production  of  oil  and  gas  in  the  Beaufort 
Sea  and  adjacent  coastal  areas  of 
northern  Alaska.  By  providing  certainty 
regarding  compliance  with  the  MMPA, 
this  rule  will  have  a  positive  effect  on 
Industry  and  its  activities.  Although  the 
rule  requires  Industry  to  take  a  number 
of  actions,  these  actions  have  been 
undertaken  by  Industry  for  many  years 
as  part  of  similar  past  regulations. 
Therefore,  this  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use  and  does  not 


constitute  a  significant  energy  action. 
No  Statement  of  Energy  Effects  is 
required. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska,  Imports,  hidians. 
Marine  mammals.  Oil  and  gas 
exploration.  Reporting  and  record 
keeping  requirements.  Transportation. 

Final  Regulation  Promulgation 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Service  amends  part  18, 
subchapter  B.  of  chapter  1,  title  50,  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 

PARTIS— MARINE  MAMMALS 

■  1 .  The  authority  citation  of  50  CFR  part 
18  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseq. 

■  2.  Amend  part  18  by  adding  a  new 
subpart  J  to  read  as  follows: 

Subpart  J— Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration, 
Development,  and  Production 
Activities  in  the  Beaufort  Sea  and 
Adjacent  Northern  Coast  of  Alaska 

Sec. 

18.121  What  specified  activities  does  this 
subpart  cover? 

18.122  In  what  specified  geographic  region 
does  this  subpart  apply? 

18.123  When  is  this  subpart  effective? 

18.124  How  do  I  obtain  a  Letter  of 
Authorization? 

18.125  What  criteria  does  the  Service  use  to 
evaluate  Letter  of  Authorization 
requests? 


18.126  What  does  a  Letter  of  Authorization 
allow? 

18.127  What  activities  are  prohibited? 

18.128  What  are  the  mitigation,  monitoring, 
and  reporting  requirements? 

18.129  What  are  the  information  collection 
requirements? 

Subpart  J— Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  ExpkKatkm, 
Devek>pment,  and  Production 
Acth^ities  in  the  Beaufort  Sea  and 
Adjacent  Northern  Coast  of  Alaska 

§18.121    What  specified  activities  does 
this  suiipart  cover? 

Regulations  in  this  subpart  apply  to 
the  incidental,  but  not  intentional,  take 
of  small  numbers  of  polar  bear  and 
Pacific  walrus  by  you  (U.S.  citizens  as 
defined  in  §  18.27  (c))  while  engaged  in 
oil  and  gas  exploration,  development, 
and  production  activities  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska. 

§18.122    In  what  specified  geographic 
region  does  this  subpft  apply? 

This  subpart  applies  to  the  specified 
geographic  region  defined  by  a  north-  " 
south  line  at  Barrow,  Alaska,  and 
includes  all  Alaska  coastal  areas,  State 
waters,  and  Outer  Continental  Shelf 
waters  east  of  that  line  to  the  Canadian 
border  and  an  area  25  miles  inland  from 
Barrow  on  the  west  to  the  Canning  River 
on  the  east.  The  Arctic  National  Wildlife 
Refuge  is  not  included  in  the  area 
covered  by  this  subpart.  Figiue  1  shows 
the  cirea  where  this  subpart  applies. 
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Figure  1 .  Specific  geographic  ai  :axovered  by  the  Beaufort  Sea  incidental  take 


regulations 


BttXING  CODE  4310-S5-C 

§18.123    Whan  Is  this  subpart  effective? 

Regulations  in  this  subpart  are 
effective  from  November  28,  2003, 
through  March  28,  2005,  for  year-round 
oil  and  gas  exploration,  development, 
and  production  activities. 

f  18.124    How  do  I  obtain  a  Latter  of 
Authorization? 

(a)  You  must  be  a  U.S.  citizen  as 
defined  in  §  18.27(c)  of  this  part. 

(b)  If  you  are  conducting  an  oil  and 
gas  exploration,  development,  or 
production  activity  that  may  cause  the 
taking  of  polar  bear  or  Pacific  walrus  in 
the  specified  geographic  region 
described  in  §  18.122  and  you  wemt 
incidental  take  authorization  imder  this 


rule,  yo  i  must  apply  for  a  Letter  of 
Authori  zation  for  each  exploration 

or  a  Letter  of  Authorization  for 
activitie  s  in  each  development  and 
product  ion  area.  You  must  submit  the 
applica  ion  for  authorization  to  oiu' 
Alaska  Regional  Director  (see  50  CFR 
2.2  for  address)  at  least  90  days  prior  to 
the  star!  of  the  activity. 

(c)  Yc  ur  application  for  a  Letter  of 
Authori  zation  must  include  the 
foUowii  ig  information: 

(!)  A  description  of  the  activity,  the 
dates  at  d  duration  of  the  activity,  the 
specific  location,  and  the  estimated  area 
affected  by  that  activity. 

(2)  A  pite-specific  plan  to  monitor  the 
effects  of  the  activity  on  the  behavior  of 
polar  b^ar  and  Pacific  walrus  that  may 
be  prest  nt  during  the  ongoing  activity. 


Your  monitoring  program  jnust 
dociunent  the  effects  on  these  marine 
mammals  and  estimate  the  actual  level 
and  type  of  take.  The  monitoring 
requirements  will  vary  depending  on 
the  activity,  the  location,  and  the  time 
of  year. 

(3)  A  site-specific  polar  bear 
awareness  and  interaction  plan. 

(4)  A  Plan  of  Cooperation  to  mitigate 
jpotential  conflicts  between  the 
proposed  activity  and  subsistence 
himting.  This  Plan  of  Cooperation  m&st 
identify  measinres  to  minimize  adverse 
effects  on  the  availability  of  polar  bear 
and  Pacific  walrus  for  subsistence  uses 
if  the  activity  takes  place  in  or  near  a 
traditional  subsistence  hunting  area. 
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118.125    WiMt  criteria  dOMttMSwviM 
UM  to  avaluato  Utter  o(  Authorizatian 
raquMte? 

(a)  We  will  evaluate  each  request  for 
a  Letter  of  Authorization  based  on  the 
specific  activity  and  the  specific 
geographic  location.  We  will  determine 
whether  the  level  of  activity  identified 
in  the  request  exceeds  that  considered 
by  us  in  making  a  finding  of  negligible 
impact  on  the  species  and  a  finding  of 
no  immitigable  adverse  impact  on  the 
availability  of  the  species  for  take  for 
subsistence  uses.  If  the  level  of  activity 
is  greater,  we  will  reevaluate  our 
findings  to  determine  if  those  findings 
continue  to  be  appropriate  based  on  the 
greater  level  of  activity  that  you  have 
requested.  Depending  on  the  results  of 
the  evaluation,  we  may  grant  the 
authorization  as  is,  add  further 
conditions,  or  deny  the  authorization. 

0))  In  accordance  with  §  18.27(f)(5)  of 
this  part,  we  will  make  decisions 
concerning  withdrawals  of  Letters  of 
Authorization,  either  on  an  individual 
or  class  basis,  only  after  notice  and 
opportunity  for  public  comment. 

(c)  The  requirement  for  notice  and 
public  comment  in  paragraph  (b)  of  this 
section  will  not  apply  should  we 
determine  that  an  emergency  exists  that 
poses  a  significant  risk  to  the  well-being 
of  the  species  or  stock  of  polar  bear  or 
Pacific  walrus. 

§18.126    What  dom  a  Letter  of 
Auttiorization  allow? 

(a)  Your  Letter  of  Authorization  may 
allow  the  incidental,  but  not  intentional, 
take  of  polar  bear  and  Pacific  walrus 
when  you  are  carrying  out  one  or  more 
of  the  following  activities: 

(1)  Conducting  geological  and 
geophysical  surveys  and  associated 
activities; 

(2)  Drilling  exploratory  wells  and 
associated  activities; 

(3)  Developing  oil  fields  and 
associated  activities; 

(4)  Drilling  production  wells  and 
performing  production  support 
operations; 

(5)  Conducting  environmental 
monitoring  programs  associated  with 
exploration,  development,  and 
production  activities  to  determine 
specific  impacts  of  each  activity. 

(b)  You  must  use  methods  and 
conduct  activities  identified  in  your 
Letter  of  Authorization  in  a  manner  that 
minimizes  to  the  greatest  extent 
practicable  adverse  impacts  on  polar 
bear  and  Pacific  walrus,  their  habitat, 
and  on  the  availability  of  these  marine 
mammals  for  subsistence  uses. 


(c)  Each  Letter  of  Authorization  will 
identify  conditions  or  methods  that  are 
specific  to  the  activity  and  location. 

S  18.127    What  acthrKlea  are  prohibHad? 

(a)  Intentional  take  of  polar  bear  or 
Pacific  walrus. 

(b)  Any  take  that  fails  to  comply  with 
the  terms  and  conditions  of  these 
specific  regulations  or  of  your  Letter  of 
Authorization. 

§18.128    What  are  the  mitigation, 
monitoring  and  reporting  requlramente? 

(a)  We  require  holders  of  Letters  of 
Authorization  to  cooperate  with  us  and 
other  designated  Federal,  State,  and 
local  agencies  to  monitor  the  impacts  of 
oil  and  gas  exploration,  development, 
and  production  activities  on  polar  bear 
and  Pacific  walrus. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  observe,  record,  and 
report  on  the  effects  of  their  activities  on 
polar  bear  and  Pacific  walrus. 

(c)  Holders  of  Letters  of  Authorization 
are  required  to  have  a  polar  bear 
interaction  plan  on  file  with  the  Service, 
and  polar  bear  awareness  training  will 
also  be  required  of  certain  personnel. 

(d)  Under  a  Plan  of  Cooperation 
Industry  must  contact  affected 
subsistence  communities  to  discuss 
potential  conflicts  caused  by  location, 
timing,  and  methods  of  proposed 
operations.  Industry  must  make 
reasonable  efforts  to  ensiu«  that 
activities  do  not  interfere  with 
subsistence  hunting  and  that  adverse 
effects  on  the  availability  of  polar  bear 
or  Pacific  walrus  are  minimized. 

(e)  We  may  place  an  observer  on  the 
site  of  the  activity  or  on  board  drill 
ships,  drill  rigs,  aircraft,  icebreakers,  or 
other  support  vessels  or  vehicles  to 
monitor  the  impacts  of  your  activity  on 
polar  bear  and  Pacific  walrus. 

(f)  If  known  occupied  dens  are  located 
within  an  operator's  area  of  activity,  we 
will  require  a  1-mile  exclusion  buffer 
aroimd  the  den  to  limit  distiu-bance  or 
require  that  the  operator  conduct 
activities  after  the  female  bears  emerge 
from  their  dens.  We  will  review  these 
instances  for  extenuating  circxunstances 
on  a  case  by  case  basis. 

(g)  Industry  may  also  be  required  to 
use  Forward  Looking  Infrared  (FUR) 
imagery  and/or  scent-trained  dogs  to 
determine  presence  or  absence  of  polar 
bear  dens  in  areas  of  activity. 

(h)  A  map  of  potential  coastal  polar 
bear  denning  habitat  can  be  found  at: 
http://www.absc.  usgs.gov/research/ 
sis_sununaries/poIar__be<irs_sis/ 
mapping_dens.htm.  This  map  is 


available  to  Industry  to  ensure  that  the 
location  of  potential  polar  bear  dens  is 
considered  when  conducting  activities 
in  the  coastal  areas  of  the  Beaufort  Sea. 
(i)  For  exploratory  activities,  holders 
of  a  Letter  of  Authorization  must  submit 
a  report  to  our  Alaska  Regional  Director 
within  90  days  after  completion  of 
activities.  For  development  and 
production  activities,  holders  of  a  Letter 
of  Authorization  must  submit  a  report  to 
oiur  Alaska  Regional  Director  by  January 
15  for  the  preceding  year's  activities. 
Reports  must  include,  at  a  minimiiTp, 
the  following  information: 

(1)  Dates  and  times  of  activity; 

(2)  Dates  and  locations  of  polar  bear 
or  Pacific  walrus  activity  as  related  to 
the  monitoring  activity;  and 

(3)  Results  of  the  monitoring 
activities,  including  an  estimated  level 
of  take. 

§18.129    What  are  the  Information 
collection  requlramente? 

(a)  The  collection  of  information 
contained  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070.  We  need  to  collect  the 
information  in  order  to  assess  the 
proposed  activity  and  estimate  the 
impacts  of  potential  takings  by  all 
persons  conducting  the  activity.  We  will 
use  the  information  to  evaluate  the 
application  and  determine  whether  to 
issue  specific  Letters  of  Authorization. 

(b)  For  the  duration  of  this  rule,  when 
you  conduct  operations  imder  this  rule, 
we  estimate  an  8-hour  burden  per  Letter 
of  Authorization,  a  4-hour  burden  for 
monitoring,  and  an  8-hour  burden  per 
monitoring  report.  You  must  respond  to 
this  information  collection  request  to 
obtain  a  benefit  pursuant  to  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  (MMPA).  You  should 
direct  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
requirement  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the  - 
Interior,  Mail  Stop  222  ARLSQ,  1849  C 
Street,  NW..  Washington,  DC  20240.  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1018- 
0070),  Washington,  DC  20503. 

Dated:  November  20,  2003. 

Craig  Manaon, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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This  section  of  the  FEDERAL  REGISTER 
oontains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
puipose  of  Iheee  notices  is  to  give  interested 
persons  an  opportunity  to  paitidpate  in  the 
rule  making  prior  to  the  adoption  of  the  finai 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
FMwai  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-»Wft-380-AD] 
RIN2120-AA64 

AkworthinMS  DkectivM;  AlrlHis  Model 
A330-a01.  -321,  -322,  -341,  and  -342 
SarlM  Airplanes;  and  Model  A340 


AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A330-301,  -321, 
-322,  -341,  and  -342  series  airplanes; 
and  certain  Model  A340  series 
airplanes.  This  proposal  would  require 
inspecting  for  and  repairing  cracks  of 
the  wire  harness  slots  in  the  inner  rear 
spars  of  the  wings  between  ribs  4  and 
5,  and  cold-expanding  crack-free  wire 
harness  slots  and  bolt  holes.  This  action 
is  necessary  to  prevent  cracking  of  the 
wire  harness  slot,  which  could  result  in 
reduced  structural  integrity  of  the  wing. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
.  DATES:  Comments  must  be  received  by 
December  29,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
380-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Ck>mments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fiuc  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No.  2001-NM-380-AD"  in  the 


subject  1  ne  and  need  not  be  submitted 
in  triplit  ate.  Comments  sent  via  the 
Internet  is  attached  electronic  files  must 
be  forma  tted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  s^vice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Tr^sport  Airplane  Directorate, 
1601  Liijd  Avenue,  SW.,  Renton, 
Washin^on. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-^56;  telephone  (425)  227-2125; 
fax  (425   227-1149. 

SUPPLED  ENTARY  INFORMATION: 
Commei  its  Invited 

Intere  ited  persons  are  invited  to 
participi  ite  in  the  making  of  the 
propose  1  rule  by  submitting  such 
written  I  lata,  views,  or  argmnents  as 
they  ma  r  desire.  Communications  shall 
identify  [the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
rdceiveq  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
conside^  before  taking  action  on  the 
propose  i  rule.  The  proposals  contained 
in  this  a  irtion  may  be  changed  in  light 
of  the  a  mments  received. 

Subm  it  comments  using  the  following 
format: 

•  Org  mize  comments  issue-by-issue. 
For  exai  aple,  discuss  a  request  to 
change  he  compliance  time  and  a 
request  o  change  the  service  buUetin^ 
referenc  e  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comi  lents  are  specifically  invited  on 
the  ovei  all  regulatory,  economic, 
environ  mental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitt^  will  be  available,  both  before 
and  aft*  the  closing  date  for  comments, 
in  the  Bules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concen^  with  the  substance  of  this 
propos^  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nimiber  2001-NM-38O-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
20O1-NM-38O-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  vvhich  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A330-301,  -321,  -322,  -341,  and 
-342  series  airplanes;  and  certain  Model 
A340  series  airplanes.  The  DGAC 
advises  that  major  wing  fatigue  tests 
revealed  cracks  initiating  from  the  wire 
harness  slot  in  the  inner  rear  spars  of 
the  wings  between  ribs  4  and  5.  The 
cracking  can  occur  on  airplanes  that 
have  not  been  modified  to  reinforce  the 
wire  harness  slot  and  the  adjacent  holes. 
The  results  indicate  that  the  fatigue  life 
for  the  wire  harness  slot  is  less  tban  the 
design  requirement.  Cracks  in  the  wire 
harness  slot,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  wing. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A33O-57-3055  and  A34(^57-4062,  both 
Revision  01,  dated  May  2,  2002.  The 
service  bulletins  describe  procedures  for 
a  modification  of  the  inner  rear  spars  of 
the  wings.  The  modification  involves  an 
eddy  current  surfoce  crack  inspection  of 
the  wire  harness  slots  in  the  rear  spars 
of  the  vtrings  between  ribs  4  and  5,  a 
high-frequency  eddy  cmrrent  rototest 
inspection  for  cracks  in  the  area  around 
the  bolt  holes  that  attach  the  support 
plates  of  the  electrical  connectors,  and 
cold-expansion  of  the  wire  harness  slots 
and  the  bolt  holes.  The  service  bvdletins 
recommend  contacting  Airbus  if  cracks 
are  found.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
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classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directives  2001-578(8) 
and  2001-579(8),  both  dated  November 
28,  2001,  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  tjrpe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuapt  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Difference  Between  Proposed  AD  and 
Service  Bulletins 

Although  the  service  bulletins  specify 
that  operators  may  contact  the 
manufactm-er  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  operators  to  repair  those 
conditions  per  a  method  approved  by 
either  the  FAA  or  the  DGAC  (or  its 
delegated  agent),  hi  light  of  the  type  of 


Modet— 


repair  that  would  be  required  to  address 
the  unsafe  condition,  and  consistent 
with  existing  bilateral  airworthiness 
agreements,  we  have  determined  that, 
for  this  proposed  AD,  a  repair  approved 
by  either  the  FAA  or  the  DGAC  would 
be  acceptable  for  compliance  with  this 
proposed  AD. 

Cost  Impact 

We  estimate  that  this  proposed  AD 
would  affect  1  Model  A330  series 
airplane  of  U.S.  registry.  Currently, 
there  are  no  affected  Model  A33Q-341 
or  A340  series  airplanes  on  the  U.S. 
Register.  The  proposed  actions  would 
take  about  30.work  hours  per  airplane, 
at  an  average  labor  rate  of  $65  per  work 
hoiu-.  Required  parts  would  cost  about 
$1,075  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
action  is  estimated  to  be  $3,025  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 

Table  1  .—Applicability 


it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
?  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative^ 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  foUows:       . 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  2001-NM-38O-AD. 

Applicability:  The  airplanes  listed  in  Table 
1  of  this  AD,  certificated  in  any  category: 


A330-301,  -321,  -322,  -341,  and  -342  series  airplanes 
A340  series  airplanes 


Except  those 
modified  by 
Airitxjs  Modi- 
fication— 


43503 
43692 


Or  Airtxis  Service  Bulletin— 


A330-57-3055,  dated  Novemljer  28,  2001,  or  Revision  01 

dated  May  2,  2002. 
A340-57-4062,  dated  November  28,  2001,  or  Revision  01 

dated  May  2,  2002. 


Compliance:  Required  as  indicated,  tinless 
accomplished  previously. 

To  prevent  cracking  of  the  wire  harness 
slot  on  the  inner  rear  spar  of  the  wing,  which 
could  result  in  reduced  structural  integrity  of 
the  wing,  accomphsh  the  following: 


Modification  v 

(a)  At  the  time  specified  in  paragraph 
(a)(1),  (a)(2),  or  (a)(3)  of  this  AD:  Modify  the 
inner  rear  spars  of  the  wings  in  accordance 
with  the  Accomplishment  Instructions  of 
Airbus  Service  Bulletin  A330-57-3055  or 
A340-5  7-4062,  both  Revision  01,  both  dated 
May  2,  2002,  as  appUcable.  The  modification 


involves  an  eddy  current  surface  crack 
inspection  of  the  wire  harness  slots  in  the 
rear  spars  of  the  wings  between  ribs  4  and 
5 ,  a  high-frequency  eddy  current  rototest 
inspection  for  cracks  in  the  area  around  the 
bolt  holes  that  attach  the  support  plates  of 
the  electrical  connectors,  and  cold-expansion 
of  the  wire  harness  slots  and  the  bolt  holes. 
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(1)  For  Modsl  A330  series  airplanes: 
Inspect  before  the  accumulation  of  16,500 
total  flight  cycles  or  51,400  total  flight  hours, 
whichever  occurs  first. 

(2)  For  Model  A340  series  airplanes,  pre- 
Modification  41300:  Inspect  before  the 
accumulation  of  14,500  total  flight  cycles  or 
75,400  total  flight  hours,  whichever  occurs 
first. 

(3)  For  Model  A340  series  airplanes,  post- 
Modification  41300:  Inspect  before  the 
accumulation  of  13,400  total  flight  cycles  or 
70,000  total  flight  hours,  whichever  occurs 
firtt. 

(b)  A  modification  done  before  the  efliective 
date  of  this  AD  in  accordance  with  Airbus 
Service  Bulletin  A330-57-3055  or  A340-57- 
4062.  both  dated  November  28,  2001,  is 
acceptable  for  compliance  ivith  the 
applicable  requirements  of  this  AD. 

Repair 

(c)  If  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD:  Before  further  flight,  repair  in 
accordance  yn\h  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  Transport  Airplane  Directorate, 
FAA;  or  the  Direction  Generale  de  I'Aviation 
Civile  (or  its  delegated  agent). 

AhematiYe  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  1:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
578(B)  and  2001-579(B),  both  dated 
November  28,  2001. 

Issued  in  Renton,  Washington,  on 
November  21,  2003. 
Vi  L.  Lipsld, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-29696  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[OoclMt  No.  2002-NM-14-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMHARY:  This  document  proposes  the 
adoption  of  a  new  ainvorthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777  series 
airplanes..This  proposal  would  require 
replacement  of  the  cargo  control 
joysticks  with  n6w  joysticks  that 


include  i  moisture  seal  and  ventilated 
cover.  T  lis  action  is  necessary  to 
prevent  water  from  being  trapped  inside 
the  joysBck  covers,  which  could  result 
in  imcoaunanded  movements  of  the 
power  drive  unit  diuing  ground 
handling  of  cargo  and  consequent 
possiblel  injury  to  ground  personnel. 
This  action  is  intended  toaddress  the 
identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
January  12,  2004. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplant  Directorate,  ANM-114, 
Attentiaii:  Rules  Docket  No.  2002-NM- 
14-AD,  1601  Lind  Avenue,  SW.,  ' 
Renton,  Kvashington  98055-4056. 
Comments  may  be  inspected  at  this 
locationi  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidayi.  Comments  mayJbe  submitted 
via  fax  Va  (425)  227-1232.  Conunents 
may  als()  be  sent  via  the  Internet  using 
the  foUdwing  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  qr  the  Internet  must  contain 
"Docket  No.  2002-NM-14-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Intemetjas  attached  electronic  files  must 
be  formitted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Boi  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue|  SW.,  Renton,  Washington. 

FOR  FUlfFHER  INFORMATION  CONTACT: 

Clint  Jo|ies,  Aerospace  Engineer,  Cabin 
Safety  *id  Environmental  Systems 
BranchJANM-lSOS,  FAA,  Seattle 
Aircrafl  Certification  Office,  1601  Lind 
Avenua  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6471; 
fax  (429)  917-6590. 

SUPPLEWENTARY  INFORMATION: 

Comme  ots  Invited 

Inten  sted  persons  are  invited  to 
"particij  ate  in  the  making  of  the 
propos(  id  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  myy  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  subi  litted  in  triplicate  to  the  address 
specific  d  above.  All  communications 
receive  1  on  or  before  the  closing  date 
for  con  ments,  specified  above,  will  be 
consid^red-before  taking  action  on  the  . 
proposed  rule.  The  proposals  contained 
in  this  kction  may  be  changed  in  light 
of  the  c  omments  received. 


Submit  comments  using  the  foUoMong 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate^ 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-14-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
uncommanded  movements  of  the  power 
drive  unit  (PDU)  after  the  joystick  was 
returned  to  neutral  position  during 
cargo  bay  operations  on  certain  Boeing 
Model  777  series  airplanes. 
Investigation  revealed  that  water 
trapped  inside  the  joystick  cover  could 
lead  to  circuit  board  corrosion  and 
leakage  cujrents.  This  condition,  if  not 
corrected,  could  result  in 
imcommanded  movements  of  the  PDU 
during  ground  handling  of  cargo  and 
consequent  possible  injiuy  to  ground 
persoimel. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  777-25-0191, 
dated  September  13,  2001,  which 
describes  procedures  for  replacement  of 
the  cargo  control  joysticks  with  new 
joysticks  that  include  a  moisture  seal 
and  ventilated  cover.  Accomplishment 
of  the  actions  specified  in  the  service 
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bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Ejqilanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  coniition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Dififerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  the  replacement  at  the 
next  normally  scheduled  maintenance 
period,  the  FAA  has  determined  that 
such  an  imprecise  compliance  time 
would  not  address  the  identified  unsafe 
condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  proposed  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  imsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
inspection  (three  hours),  hi  light  of  all 
of  these  factors,  the  FAA  finds  an  18- 
month  compliance  time  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  360 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
124  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $65  per  work  hour.  Required 
parts  would  cost  approximately  $2,200 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $296,980,  or 
$2,395  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would— 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actu'ally  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 


required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attiibutable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  liat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  Cl) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
■promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pm^saant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-14-AD. 

Applicability:  Model  777  series  airplanes, 
as  listed  in  Boeing  Service  BuUetiD  777-25- 


0191,  dated  September  13.  2002,  certifiarted 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movements  of 
the  power  drive  unit  during  ground  handling 
of  cargo  and  consequent  possible  injury  to 
ground  personnel,  accomplish  the  following: 
Replacement 

(a)  Within  18  montiis  after  the  effective 
date  of  this  AD,  replace  the  caigo  control 
joysticks  with  new  joysticks,  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  777-25-0191,  dated 
September  13,  2002. 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  cargo  control  joystick, 
part  number  S283W602-1  or  S283W602-2, 
on  any  airplane. 

Alternative  Methods  of  Complianoe 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Seattle  Aircraft  Certification  Office. 
FAA.  is  authorized  to  approve  alternative 
methods  of  compUance  for  this  AD. 

Issued  in  Renton,  Washington,  on 
November  21,  2003. 
Vi  L.  Upski, 

Manager.  Tmnsport  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  03-29697  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2003-«MI-154-nAD] 

BIN  2120-AA64 

Airworthiness  Directtvss;  Bombardier 
Model  DHC-8-102,  -103,  -106,  -201, 
-202,  -301,  -311,  and  -315  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnOH:  Notice  of  proposed  rulemakine 

(NPRM).  ^ 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  DHC-8-102, 
-103,  -106,  -201,  -202,  -301,  -311,  and 
-315  series  airplanes.  This  proposal 
would  require  repetitive  inspections  for 
discrepancies  of  certain  rear<spar  fittings 
between  the  flex  shaft  of  the  flap 
secondary  drive  and  the  wing-to- 
fuselage  structiu-e,  and  corrective  action 
if  necessary.  This  proposal  also  provides 
for  an  optional  modification  of  the  flex 
shaft  installation,  which  would 
terminate  the  repetitive  inspections. 
This  action  is  necessary  to  find  and  fix 
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danuge  and  subsequent  failure  of  the 
roar  spar  fittings,  which  could  result  in 
loss  of  the  wing.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Conunents  must  be  received  by 
December  29,  2003. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
154-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fox  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment®f aa.gov.  Conunents  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-154-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor.  Valley 
Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ANE-171,  FAA, 
New  York  Aircraft  Certification  Office, 
10  Fifth  Sfreet.  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7523;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Gomments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmnmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tiiis  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 
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•  Orga  uize  comments  issue-by-issue. 
For  exam  pie,  discuss  a  request  to 
change  tl  te  compliance  time  and  a 
request  t( » change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  aach  issue,  state  what  specific 
change  t(  the  proposed  AD  is  being 
requeste<  . 

•  Inch  de  justification  (e.g.,  reasons  or 
data)  for  sach  request. 

•  Com  ments  are  specifically  invited 
on  the  o\  erall  regulatory,  economic, 
environn  lental,  and  energy  aspects  of 
the  propi  >sed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aftenthe  closing  date  for  comments, 
in  the  Ri  les  Docket  for  examination  by 
interested  persons.  A  report 
summarising  each  FAA-public  contact 
concern^  with  the  substance  of  this 
proposaUwill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard)  on  which  the  following 
statemeiit  is  made:  "Comments  to 
Docket  ijumber  2003-NM-154-AD." 
The  postcard  will  be  date  stamped  and 
returned]  to  the  commenter. 

Availablity  of  NPRMs 

Any  p  jrson  may  obtain  a  copy  of  this 
NPRM  b  J  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
4,  Attention:  Rules  Docket  No. 
154-AD,  1601  Lind  Avenue, 


ANM-i: 

2003-Nl  i 

SW.,  Rei  iton,  Washington  98055-4056. 

Discussiin 

Trans  »ort  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authorit  r  for  Canada,  notified  the  FAA 
that  an  i  nsafe  condition  may  exist  on 
certain  I  ombardier  Model  DHC-8  series 
airplane !.  TCCA  has  informed  the  FAA 
that  disc  repancies  (chafing,  wear 
damage,  cracking)  l\ave  been  foimd  on 
the  rear  spar  fittings  (part  numbers  (P/ 
N)  8532  1053,  85322060,  and  85334180). 
located  >etween  the  flex  shaft  of  the  flap 
seconda  ry  drive  arid  the  wing-to- 
fuselage<  structure.  These  discrepancies 
are  due  to  inadequate  clearance  between 
the  fittii  gs  and  the  flex  shaft  of  the  flap 
seconda  ry  drive  mechanism,  caused  by 
vibratio:  i  of  the  flex  drive  diuing  flap 
extensic  n/retraction.  Such 
discrepancies  could  affect  the  fatigue 
life  of  tl  e  fittings,  which  could  result  in 
failure  ( f  the  fittings  and  consequent 
loss  of  t  le  wing. 

Explani  tion  of  Relevant  Service 
InAimu  tion 

Bomb  irdier  has  issued  Service 
Bulletir  8-27-83,  Revision  'A',  dated 
Februar  1 8,  2002,  which  describes 


procedures  for  repetitive  inspections  for 
discrepancies  (chafing,  wear  damage, 
cracking)  of  certain  rear  spar  fittings 
between  the  flex  shaft  of  die  flap 
secondary  drive  and  the  wing-to- 
fuselage  structure,  and  corrective  action 
if  necessary.  The  service  bulletin  also 
provides  procedures  for  an  optional 
modification  of  the  flex  shaft,  which 
would  eliminate  the  need  for  the 
repetitive  inspections.  The  inspections 
and  corrective  action  are  as  follows: 

•  A  visual  inspection  to  determine 
the  wear  damage  of  each  rear  spar 
fitting,  which  includes  thetoUowing 
actions: 

If  wear  damage  is  foimd.  measure  the 
depth  of  the  wear;  and  if  wear  depth  is 
less  than  the  limits  specified  in  Table  1 
of  the  service  bulletin,  continued 
operation  is  allowed  for  4.000  flight 
cycles  without  blending  out  the  wear; 
when  4.000  flight  cycles  have  been 
accumulated,  Uie  wear  damage  must  be 
blended  out  and  must  be  within  the 
limits  specified  in  Table  3  of  the  service 
bulletin.  After  blending  the  fitting  must 
be  re-inspected  (high  frequency  eddy 
current  (HFE6)  inspection)  for  any 
remaining  discrepancies  (wear, 
cracking).  Discrepancies  must  be 
repaired  before  further  flight.  If  no 
discrepancies  are  found  the  inspection 
is  to  be  repeated  at  intervals  not  to 
exceed  12  months. 

If  the  wear  depth  is  outside  the  limits 
specified  in  Table  1  of  the  service 
bulletin,  but  is  less  than  the  limits 
specified  in  Table  2  of  the  service 
bulletin,  temporary  operation  is  allowed 
for  400  flight  cycles  without  blending 
out  the  wear;  when  400  flight  cycles 
have  been  accumulated,  the  wear  must 
be  blended  out  and  within  the  limits 
specified  in  Table  3.  The  inspection  is 
to  be  repeated  at  intervals  not  to  exceed 
12  months. 

If  the  wear  depth  is  greater  than  the 
limits  specified  in  Table  2,  or  after 
blending  is  greater  than  the  limits 
specified  in  Table  3,  or  cracking  is 
found  after  temporary  operation,  the 
fitting  must  be  replaced  before  further 
flight. 

•  A  HFEC  inspection  for  cracking  of 
damaged  areas  after  continued  operation 
and  after  blending  out  wear  damage.  If 
no  cracking  is  found  and  the  blended 
wear  is  within  the  limits  specified  in 
Table  3,  permanent  continued  operation 
is  allowed.  If  cracking  is  foimd  or 
blended  wear  exceeds  the  limits 
specified  in  Table  3,  the  fitting  must  be 
replaced  before  further  flight. 

•  Replacement  of  the  rear  spar  fittings 
includes  removal  of  the  existing  fittings, 
removal  of  old  sealant,  inspection  of 
each  hole  through  the  rear  spar  and 
fuselage  for  damage,  repair  of  any 
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damage  before  further  flight,  and 
application  of  new  sealant,  installation 
of  new  fittings,  and  application  of  anti- 
corrosive  compound. 

•  The  optional  modification  of  the 
flex  shaft  includes  installation  of  new 
In'ackets  on  the  rear  spar,  rework  of  the 
torque  tube  support  fittings  in  the  flap 
primary  drive,  installation  of  a  new 
torque  tube  retainer  tray  assembly,  and 
installation  of  additional  clamps  to 
stabilize  the  flex  shaft. 

The  service  bulletin  also  describes 
procedures  for  functional  tests  after 
doing  all  applicable  actions. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  TCCA 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-2001— 42, 
dated  November  23,  2001,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  TCCA  has 
kept  us  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  TCCA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Ejqilanation  of  Requirements  of 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

This  AD  allows  flight  with  wear 
damage,  provided  that  (1)  the  wear 

damage  is  within  the  limits  specified  in 
the  service  bulletin,  (2)  no  cracking  is 
found,  and  (3)  established  inspection 
procedures  would  find  wear  damage  in 
structure  at  intervals  permitting  repairs 
to  be  done  before  reduced  structmal 
integrity  of  the  fuselage  could  occur. 

To  be  consistent  with  the  finHit>gs  of 
the  TCCA,  this  proposed  AD  allows 
operators  to  continue  the  repetitive 
inspections  instead  of  doing  the 
terminating  action.  In  making  this 
determination,  we  consider  that,  in  the 


case  of  this  AD,  long-term  continued 
operational  safety  is  adequately  assured 
by  doing  the  repetitive  inspections  to 
detect  discrepancies  before  they 
represent  a  hazard  to  the  airplane,  and 
by  doing  repairs  within  the  specified 
time  limits. 

Differences  Between  Imposed  AD, 
Canadian  Airworthiness  Directive,  and 
Service  Information 

The  service  bulletin  and  Canadian 
airworthiness  directive  refer  only  to  a 
"visual  inspection"  for  discrepancies  of 
the  rear  spar  fittings.  We  have 
determined  that  the  procedures  in  the 
service  bulletin  should  be  described  as 
a  "detailed  inspection."  Note  1  has  been 
included  in  this  proposed  AD  to  define 
this  tvpe  of  inspection. 

Almough  the  service  bulletin 
specifies  to  submit  certain  information 
to  the  manufacturer,  this  proposed  AD 
does  not  include  such  a  requirement. 

The  applicability  specified  in  the 
service  bulletin  and  Canadian 
airworthiness  directive  includes  Model 
DHC-8-314  airplanes;  however,  those 
airplanes  are  not  U.S.  type  certificated 
and  are  not  included  in  the  applicability 
in  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  218  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  about  16  work  hours  per 
rear  spar  fitting  (two  fittings  per 
airplane)  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$65  per  work  hoxu.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $453,440.  or  $2,080 
per  airplane,  per  inspection  cycle. 

The  cost  impact  figiu«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  done  any  of  the 
proposed  requirements  of  this  AD 
action,  and  that  no  operator  would  do 
those  actions  in  the  foture  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  do  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

The  optional  terminating 
modification,  if  done,  would  take  about 
16  work  hours,  at  an  average  labor  rate 
of  $65  per  work  hour.  Reqtiired  parts 
would  cost  about  $365  per  airplane. 
Based  on  these  figures,  we  estimate  the 
cost  of  the  optional  terminating 
modification  to  be  $1,405  per  airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
efiisct  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
•  economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Fait  39  * 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PAirr  3»-nAIRWORTHtNESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [AimndMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombaniier,  Inc.  (Formerly  de  Havilland, 
Inc.):  Docket  2003-NM-154-AD. 

Applicability:  Model  DHC-8-102,  -103, 
-106,  -201.  -202.  -301,  -311,  and  -315  series 
airplanes;  certificated  in  any  category;  as 
listed  in  Bombardier  Service  Bulletin  8-27- 
83,  Revision  "A",  dated  February  8.  2002. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  find  and  fix 
damage  and  prevent  sulwequent  failure  of  the 
rear  spar  fittings  between  the  flex  shaft  of  the 
flap  secondary  drive  and  the  wing-to-fuselage 
structure,  Mdiich  could  result  in  loss  of  the 
wing,  accomplish  the  following: 

Repetitive  Inspectioiia^Cotnctive  Actian 

(a)  For  airplanes  with  rear  spar  fittings 
having  part  number  (P/N)  85320053. 
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85322060,  or  85334180:  Within  12  months 
after  the  elective  date  of  this  AD;  do  a 
detailed  inspection  for  discrepancies 
(chafing,  wear  damage,  cracking)  of  the  rear 
spar  fittings  located  between  the  flex  shaft  of 
the  flap  secondary  drive  and  the  wing-to- 
fuselage  structure.  Do  the  inspection  as 
defined  in  Parts  m.  A.,  in.B.,  and  m.D.  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  ft-27-83,  Revision  "A", 
dated  February  8,  2002;  except  where  the 
service  bulletin  specifies  to  report  inspection 
findings,  this  AD  does  not  require  such 
reporting.  Do  the  inspection  per  the  service 
bidletin,  and  repeat  die  inspection  thereafter 
at  the  applicable  time  specified  in  Part  I.D. 
"Compliance"  of  the  service  bulletin.  Any 
applicable  corrective  action  (high  frequency 
eddy  current  inspection  for  cracking, 
blending  out  wear  damage,  replacement  of 
rear  spar  fittings)  must  be  done  at  the 
applicable  time  specified  in  Part  I.D. 
"Compliance"  of  the  service  bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

OptkMul  Terminating  Modification 

(b)  Modification  of  the  flex  shaft  of  the  flap 
secondary  drive  per  Part  m.C.  of  the 
Accomplishment  Instructions  of  Bombardier 
Service  Bulletin  8-27-83,  Revision  "A". 
dated  February  8,  2002,  terminates  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

ActioDS  Drae  per  Prerious  Issue  of  Service 
BoUetina 

(c)  Accomplishment  of  the  inspections  or 
the  modification  before  the  effective  date  of 
this  AD  in  accordance  with  Bombardier 
Service  Bulletin  8-27-83,  dated  October  19, 
2001,  is  considered  acceptable  for 
compliance  with  the  applicable  actions 
specified  in  this  AD. 

AhernatiTe  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-42,  dated  November  23,  2001. 

Issued  in  Renton,  Washington,  on 
November  21,  2003. 

KalneCYaBaHnra. 

Acting  Manager,  Transport  Airplane 
DitBCtorate,  Aircraft  Certification  Service. 
(FR  Ooa  03-29698  FUed  11-26-03;  8:45  am] 
I  ooae  4eio-i9-p 
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ACTION:  ^  otice  of  proposed  rulemaking 
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SUMMARY  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  and  MD-11  F  airplanes.  This 
proposal  jwould  require  repetitive 
inspectiops  of  the  transfer  pipe 
assembly!  installation  for  the  tail  tank  for 
damage  ^od  cracks,  and  corrective 
action,  if  necessary.  This  action  is 
necessar  '  to  detect  and  correct  damage 
and  craci  ;s  to  the  transfer  pipe  assembly 
installati  jn  for  the  tail  tank,  which 
could  res  ult  in  fuel  leakage  and  possible 
ignition.  This  action  is  intended  to 
address  tne  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
January  h.  2004. 
ADDRESS^:  Submit  comments  in 
triplicata  to  the  Federal  Aviation 
Adminis^ation  (FAA),  Transport 
Airplanel  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
292-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  petween  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays;  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  alsa  he  sent  via  the  Internet  using 
the  following  address:  9-cmm- 
npnnco^ment®faa.gov.  Comments  sent 
via  fax  c^  the  Internet  must  contain 
"Docket  No.  2002-NM-292-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triphoate.  Comments  sent  via  the 
Internet  ks  attached  electronic  files  must 
be  formated  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  s«vice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beich  Division,  3855  Lakewood 
Boulevatd,  Long  Beach,  California 
90846,  /[ttention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  T^s  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  i  Directorate,  1601  Lind 
Avenue  J  SW.,  Renton,  Washington;  or  at 


the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  S.  Lee,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California  90712-4137; 
telephone  (562)  627-5338;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION:  '^      • 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commvuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  somments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  ^ 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed,  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowing 
statement  is  made:  "Comments  to  * 

Docket  Number  2002-NM-292-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNb 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-292-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

The  FAA  has  received  reports  of 
cracks  and  damage  to  the  transfer  pipe 
assembly  installation  for  the  tail  tank  on 
McDonnell  Douglas  Model  MD-11 
airplanes.  The  support  brackets  and 
clamps  for  the  reftiel  and  fuel  transfer 
lines  of  the  tail  fuel  tank  are  being 
cracked  and  damaged,  resulting  in 
chafing  and  denting  of  the  transfer  pipe 
assembly.  The  cause  of  the  cracks  and 
damage  is  transient  pressure  surges  that 
are  higher  than  designed  for  the  fuel 
transfer  piping  configuration  during  fuel 
transfer  operations.  This  condition,  if 
not  corrected,  could  result  in  damage 
and  cracks  to  the  transfer  pipe  assembly 
installation  for  the  tail  tank,  which 
could  result  in  fuel  leakage  and  possible 
ignition. 

The  subject  area  on  certain  Model 
MD-llF  airplanes  is  almost  identical  to 
that  on  the  affected  Model  MD-11 
airplanes.  Therefore,  those  MD-llF 
airplanes  may  be  subject  to  the  unsafe 
condition  revealed  on  the  MD-11 
airplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A110,  dated  May  2, 
2000,  which  describes  procedures  for 
performing  repetitive  inspections  of  the 
transfer  pipe  assembly  installation  for 
the  tail  tank  for  damage  and  cracks;  and 
repairing  and/or  replacing  any  damaged 
or  cracked  part  with  a  serviceable  part. 

Explanation  of  Requirements  of ; 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously.  Although  the 
service  bidletin  referenced  in  the 
proposed  AD  specifies  to  submit  certain 
information  to  the  manufacturer,  the 
proposed  AD  does  not  include  such  a 
requirement. 

Clarification  of  Service  Bulletin 
Applicability 

The  FAA  points  out  that  McDonnell 
Douglas  Model  MD-llF  airplanes  are 
not  specifically  identified  in  the  service 
bulletin.  However,  those  airplanes  are 
identified  by  manufacturer's  fuselage 
numbers  in  the  service  bulletin 
effectivity  listing.  Therefore,  the  FAA 
has  revised  the  applicability  in  the 
NPRM  to  include  Model  MD-llF 
airplanes,  in  addition  to  Model  MD-11 
airplanes. 


Interim  Action 

This  proposed  AD  is  considered  to  be 
interim  action.  The  manufacturer  has 
advised  that  it  ciurently  is  developing 
Service  Bulletin  MDll-28-111  that  will 
address  the  unsafe  condition  addressed 
by  this  proposed  AD.  Once  this  new 
service  bulletin  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

Cost  Impact 

There  are  approximately  187 
airplanes  of  the  affected  design  in  the 
woridwide  fleet.  The  FAA  estimates  that 
60  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $65  per  work  hoiu-.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,800,  or  $130  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
this  proposed  AD.  As  a  result,  the  costs 
attributable  to  the  proposed  AD  may  be 
less  than  stated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediu'es  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
-  contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admmistrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-^IRWORTHINESS 
IMRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.1 3    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2002-NM-292- 
AD. 

Applicability:  Model  MD-11  and  MD-llF 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-28A110,  dated 
May  2,  2000;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  damage  and  cracks  to 
the  transfer  pipe  assembly  installation  for  the 
tail  tank,  which  could  result  in  fuel  leakage 
and  possible  ignition,  accomplish  the 
following: 

Service  Bulletin  References 

(a)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomphshinent 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  MDl  1-28 Alio,  dated  May 
2,  2000.  Although  the  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
certain  infonnation  to  die  manufactiu^r,  this 
AD  does  not  include  such  a  requirement. 

Initial  Inspection 

(b)  Within  700  flight  hours  from  the 
effective  date  of  this  AD,  perform  a  general 
visual  inspection  to  detect  any  damage  and 
cracking  on  the  transfer  pipe  assembly 
installation  for  the  tail  tank,  in  accordance 
with  the  service  bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  foilure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
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made  under  nonnally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Condition  1  (No  DamageAC^acking) 

(c)  If  no  damage  or  cracking  to  the  transfer 
pipe  assembly  installation  for  the  tail  tank  is 
found  during  the  inspection  required  by 
paragraph  (b)  of  this  AO,  repeat  that 
inspection  thereafter  at  intervals  not  to 
exceed  700  flight  hours. 

Condition  2  Pamage/Cracking  Found) 

(d)  If  any  damage  or  cracking  to  the  transfer 
pipe  assembly  installation  for  the  tail  tank  is 
foiuid  during  the  inspection  required  by 
paragraph  (b)  of  this  AD,  before  further  flight, 
repair  and/or  replace  any  damaged  or 
cracked  part  widi  a  serviceable  part,  per  the 
service  bulletin.  Repeat  that  inspection 
thereafter'at  intervals  not  to  exceed  700  flight 
hours. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  vnth  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on 
November  21,  2003. 
Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directomte,  Aircraft  Certification  Service. 
(PR  Doc.  03-29699  Filed  11-26-03;  8:45  am] 
BIUJNG  CODE  491(M3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docliet  No.  2002-NM-17&-AD] 

RIN  2120-nAA64 

Alrworttiiness  Directives;  McDonnell 
Douglas  Model  DC-8-11,  DC-8-12, 
DC-8-21,  DC-fr-31,  DC-8-32,  DC-8- 
33,  DC-8-41,  DC-8-42,  DC-8^43,  DC- 
8F-54,  and  DC-8F-55  Airplanes;  and 
Modsi  DCHB-50,  -«0,  -60F,  -70  and 
-70F  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemsddng 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  airplane 
models.  This  proposal  would  require 
inspection  of  the  captain's  and  first 
officer's  seat  locking  pins  for  minimum 
engagement  with  the  detent  holes  in  the 
seat  tracks;  inspection  of  the  seat 


lockpini  1  for  excessive  wear;  and 
correcti'  re  actions,  if  necessary.  This 
action  ii  necessary  to  prevent 
imcomn  tanded  seat  movement  during 
takeoff  and/or  landing,  which  could 
result  in  interference  with  the  operation 
of  the  aaplane  and  consequent 
temporary  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address fthe  identified  unsafe  condition. 
DATES:  (tomments  must  be  received  by 
Januaryil2,  2004. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
176-AI .  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comme  its  may  be  inspected  at  this 
locatioi  between  9  a.m.  and  3  p.m., 
Monda]  through  Friday,  except  Federal 
holiday  5.  Comments  may  be  submitted 
via  fax  1  o  (425)  227-1232.  Comments 
may  als  3  be  sent  via  the  hitemet  using 
the  foll(  iwing  address:  9-anm- 
npnncc  mment@faa.gov.  Comments  sent 
via  fax  i  )r  the  Internet  must  contain 
"Docke  No.  2002-NM-176-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Intemei  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  ori  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Bfach  Division,  3855  Lakewood 
Boulev^d,  Long  Beach,  California 
90846,  Attention:  Data  and  Services 
Manag^ent,  Dept.  C1-L5A  {D800- 
0024).  Jhis  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenu^,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheyeiine  Del  Carmen,  Aerospace 
'  Engineer,  Systems  and  Equipment 
Branchl  ANM-130L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5338;  fax  (562)  627-5210. 
SUPPLaHENTARY  INFORMATION: 

Commtnts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propos  3d  rule  by  submitting  such 
writter  data,  views,  or  arguments  as 
they  m  ly  desire.  Communications  shall 
identif  r  the  Rules  Docket  number  and 
be  subi  nitted  in  triplicate  to  the  address 
specifi  sd  above.  All  communications 
receive  d  on  or  before  the  closing  date  ^ 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2002-NM-176-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rtiles  Docket  No. 
2002-NM-176-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  that  on 
three  instances  the  captain's  and/or  first 
officer's  seat(s)  imexpectedly  moved  full 
aft  during  takeoff  of  certain  McDonnell 
Douglas  Model  DC-9-41  and  DC-9- 
33RC  airplanes.  The  cause  of  the 
uncommanded  seat  movement  has  been 
attributed  to  marginal  engagement 
between  the  seat  locking  pins  and  the 
detent  holes  of  the  seat  track  of  the 
captain's  and  first  officer's  seat 
assemblies.  This  condition,  if  not 
corrected,  could  lead  to  imcommanded 
seat  movement  dtuing  takeoff  and/ or 
landing,  which  could  result  in 
interference  with  the  operation  of  the 
airplane  and  consequent  temporeiry  loss 
of  control  of  the  airplane. 

The  captain's  and  first  officer's  seat 
assemblies  on  certain  Model  DC-9-41 
aitd  DC-9-33RC  airplanes  are  identical 
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to  those  installed  on  certain  Model  DC- 
8-11,  DC-8-12,  DC-8-21,  DC-8-31, 
DC-8-32.  DC-8-33,  DC-8-41,  DC-8-42. 
DC-8-43,  DC-8F-54.  and  DC-8F-55 
airplanes  and  certain  Model  DC-8-50, 
-60,  -60F,  -70  and  -70F  series 
airplanes.  Therefore,  all  of  these  models 
may  be  subject  to  the  identified  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DC8- 
25A244,  Revision  02,  dated  June  25, 
2002,  which  describes  procedures  for  a 
detailed  inspection  of  the  captain's  and 
first  officer's  seat  locking  pins  for 


minimum  engagement  with  the  detent 
holes  in  the  seat  tracks;  a  detailed 
inspection  of  the  seat  lockpins  for 
excessive  wear;  and  corrective  actions, 
if  necessary.  The  corrective  actions 
include  adjusting/replacing  the  seat 
locking  pin  with  a  new  pin  and/or 
adjusting/repairing/replacing  the  seat 
track  with  a  new  track.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 

Table  1.— Cost  Impact 


type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bidletin 
described  previously. 

Cost  Impact 

There  are  approximately  497 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
360  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  Table  1 
shows  the  estimated  cost  impact,  based 
upon  the  action  taken,  for  airplanes 
affected  by  this  proposed  AD.  The 
average  labor  rate  is  $65  per  work  hour. 


Action 


Inspection  for  Option  1 
Inspection  for  Option  2 


Work  hours 
per  seat 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figm-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
-A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2002-NM-17&- 
D. 

-     Applicability:  Model  EJC-8-1 1 ,  DC-8-1 2 
DC-8-21,  DC-8-31,  DC-8-32,  DC-8-33,  DC- 
8-41.  DC-8-42.  DC-8-43,  DC-8-51,  DC-8- 
52,  DC-8-53,  DC-8F-54,  DC-8-55,  DC-8F- 
55,  DC-8-61,  DC-8-61F,  DC-8-62,  DC-8- 
62F,  DC-8-63,  DC-8-63F,  DC-8-71,  DC-8- 
71F.  DC-8-72,  DC-8-72F.  DC-8-73,  and  DC- 
8-73F  airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  DC8-25A244,  Revision  02, 
dated  June  25,  2002;  certificated  in  any 
category. 


Work  hours 
per  airplane 


Cost  per 
airplane 


Maximum 
fleet  cost 


$130 
390 


$46,800 
140,400 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  seat  movement 
during  takeoff  and/or  landing,  which  could 
result  in  interf^erence  with  the  operation  of 
the  airplane  and  consequent  temporary  loss 
of  control  of  the  aiiplane,  accomplish  the 
following: 

Inspection  for  Engagement  and  Excessive 
Wear  of  the  Seat  Locking  Pins 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  per 
either  Option  1  or  Option  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  DC8-25A244.  Revision  02. 
dated  June  25,  2002. 

(1)  Do  a  detailed  inspection  of  the  seat 
locking  pin  for  minimum  engagement  with 
the  detent  holes  in  the  seat  track  of  the 
captain's  and  first  officer's  seat  assemblies. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  tp  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Do  a  detailed  inspection  of  the  seat  lock 
pins  for  excessive  wear. 

Corrective  Actions 

(b)  If  any  discrepancy  is  detected  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  before  further  flight,  do  the 
corrective  action(s),  per  either  Option  1  or 
Option  2  of  the  Accomplishment  Instructions 
of  Boeing  Alert  Service  Bulletin  DC8- 
25A244,  Revision  02,  dated  Jime  25,  2002,  as 
applicable.  Those  corrective  actions  include 
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adiusting/replacing  the  seat  locking  pin  with 
a  new  pin  and/or  adjusting/repcuring/ 
replacing  the  seat  track  with  a  new  track. 

Ahnnative  Methoda  of  Complianoe 

(c)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office.  FAA,  is  authorized  to  approve 
altemativ&  methods  of  compliance  for  this 
AD. 

Issued  in  Renton.  Washington,  on 
November  21.  2003. 
Kalene  C  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-29700  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-376-AD] 
Rm2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Aerospatiale  Model  ATR72  series 
airplanes,  that  currently  requires  initial 
and  repetitive  inspections  to  detect 
fatigue  cracking  in  certain  areas  of  the 
fuselage,  and  corrective  actions  if 
necessary.  For  certain  airplanes,  this 
action  would  require  a  new  inspection 
for  oversized  fastener  holes  and 
cracking,  and  repair  if  necessary.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  cracking 
of  the  fuselage  and  the  passenger  and 
service  doors,  which  could  result  in 
-reduced  structinal  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  29,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rides  Docket  No.  2001-NM- 
376-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 


the  folic  wing  address:  9-anm- 
nprmco  iiment@faa.gov.  Comments  sent 
via  fax  <  ir  the  Internet  must  contain 
"Docke  No.  2001-NM-37&-AD"  in  the 
subject  ine  and  need  not  be  submitted 
in  tripli  :ate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  orjASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Ti  ansport  Airplane  Directorate, 
1601  Li|id  Avenue,  SW.,  Renton, 
Washington. 

FOR  FUfTTHER  INFORMATK)N  CONTACT: 

Tony  Jo  pling.  Aerospace  Engineer, 
Internal  ional  Branch,  ANM-116,  FAA, 
Transp(  irt  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2190; 
fax  (423)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Commaits  Invited 

Interested  persons  are  invited  to 
particigate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specifiad  above.  All  communications 
received  on  or  before  the  closing  date 
for  con  ments,  specified  above,  will  be 
consid*  red  before  taking  action  on  the 
proposi  sd  rule.  The  proposals  contained 
in  this  iction  may  be  changed  in  light 
of  the  c  omments  received. 

Subn  lit  comments  using  the  following 
format; 

•  Or  ;anize  comments  issue-by-issue. 
For  exs  mple,  discuss  a  request  to 
change  the  compliance  time  and  a 
requesi  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  Fa :  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
reques  ed. 

•  Ini  :lude  justification  (e.g.,  reasons  or 
data]  ft  r  each  request. 

Com  nents  are  specifically  invited  on 
the  ov<  rail  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submit  ted  will  be  available,  both  before 
and  afl  sr  the  closing  date  for  comments, 
_in  the  lules  Docket  for  examination  by 
interes  ted  persons.  A  report 
summ)  xizing  each  FAA-public  contact 
concer  ned  with  the  substance  of  this 
propoi  al  will  be  filed  in  the  Rules 
Docket 

Comknenters  wishing  the  FAA  to 
acknoifkrledge  receipt  of  their  comments 
submitted  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-376-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-376-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  February  17,  2000,  the  FAA  issued 
AD  2000-04-13,  amendment  39-11596 
(65  FR  10381.  February  28,  2000), 
applicable  to  certain  Aerospatiale  Model 
ATR72  series  airplanes,  to  require  initial 
and  repetitive  inspections  to  detect 
fatigue  cracking  in  certain  areas  of  the 
fuselage,  and  corrective  actions  if 
necessary.  That  action  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  fatigue  cracking  of  the  fuselage 
and  the  passenger  and  service  doors, 
which  could  result  in  reduced  structural 
integrity  of  the  air^^ane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-04-13, 
the  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  continue  to  exist  on 
certain  ATR72  series  airplanes  on  which 
Aerospatiale  Modification  3191 
(speSified  in  Service  Bulletin  ATR72- 
52-1018,  dated  May  18, 1995,  which  is 
required  by  the  existing  AD)  has  not 
been  done,  but  Aerospatiale 
Modification  3184  (accomplished 
during  production  and  unrelated  to  the 
actions  of  the  existing  AD)  has  been 
done.  Investigation  revealed  that  during 
fatigue  testing  of  these  airplanes, 
damage  was  found  at  the  attachment 
holes  at  the  hinge  fitting  of  the  cargo 
compartment  door  outer  skin  due  to 
oversized  fastener  holes  drilled  during 
incorporation  of  Modification  3184. 

Explanatifm  of  Relevant  Service 
Information 

The  manu&cturer  has  issued  Avions 
de  Transport  Regional  Service  Bulletin 
ATR72-52-1018,  Revision  1,  dated 
March  13,  2001.  The  original  issue  of 
the  service  bulletin  was  referenced  as 
the  appropriate  source  of  service 
information  for  the  accomplishment  of 
certain  inspections  and  corrective 
actions  specified  in  the  existing  AD.  For 
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airplanes  on  which  Awospatiale 
Modification  3191  has  not  been  done, 
but  Aerospatiale  Modification  3184  has 
been  done.  Revision  1  adds  procedures 
for  a  detailed  visual  inspection  of  the 
fastener  holes  at  the  hinge  fitting  of  the 
cargo  compartment  doors  to  determine 
if  the  holes  are  oversized,  and  the  outer 
skin  around  the  fastener  holes  for 
cracking,  and  repair  of  any 
discrepancies  found.  For  airplanes  on 
which  neither  modification  3191  nor 
3184  has  been  done,  the  new  actions 
specified  in  Revision  1  of  the  service 
bulletin  need  not  be  done.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2001-142- 
056(B),  dated  April  18.  2001.  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  France.  The  new  French 
airworthiness  directive  covers  all  the 
service  bulletins  specified  in  the 
existing  AD,  and  replaces  French 
airworthiness  directive  92-046- 
012(B)R4,  dated  November  5, 1997; 
which  was  referenced  in  the  existing 
AD. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  us  informed  of  the 
situation  described  above.  We  have 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2000-04-13  to  continue 
to  require  initial  and  repetitive 
inspections  to  detect  fatigue  cracking  in 
certain  areas  of  the  fuselage,  and 
corrective  actions  if  necessary.  For 
certain  airplanes,  the  proposed  AD  also 
would  require  repair  of  oversized 
fastener  holes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below. 


OiCferences  Between  PropoMd  AD  and 
Service  BuUetin 

The  service  bulletin  specifies  that  the 
manufacturer  should  be  notified  if  the 
measured  diameter  of  the  fastener  holes 
is  out  of  tolerance,  but  this  proposed  AD 
does  not  include  such  a  requirement. 

The  service  bulletin  also  describes 
procedures  for  completing  an  inspection 
report  and  submitting  it  to  the 
manufacturer,  but  this  proposed  AD 
would  not  require  those  actions.  We  do 
not  need  this  information  from 
operators. 

Cost  Impact 

There  are  approximately  39  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  2000-04-13  are  as 
follows: 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1018  (14  U.S.-registered 
airplanes),  it  takes  approximately  250 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $65  per  work  hour.  Required 
parts  will  cost  approximately  $9,880  per 
airplane.  Based  on  these  figiuBS,  the  cost 
impact  of  these  actions  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$365,820,  or  $26,130  per  airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1013,  Revision  2  (2  U.S.- 
registered  airplanes),  it  will  take 
approximately  3  work  hours  per 
airplane  to  ^complish  the  required 
actions,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  actions  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $390,  or  $195  per 
airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1019,  Revision  2  (2  U.S.- 
registered  airplanes),  it  will  take 
approximately  100  work  hoiu-s  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figiu^s, 
the  cost  impact  of  these  actions  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $13,000,  or  $6,500  per 
airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1028  (2  U.S.-registered 
airplanes),  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $65  per  work  hoiu-.  Based  on 
these  figures,  the  cost  impact  of  these 
actions  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $650  or 
$325  per  airplane,  per  inspection  cycle. 


For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-52-1033.  and  ATR72-52-1029. 
Revision  1  (2  U.S.-registered  airplanes), 
it  will  take  approximately  145  work 
hours  per  airplane  to  accomplish  the 
required  door  stop  fitting  replacement, 
at  an  average  labor  rate  of  $65  pw  work 
hour.  Required  parts  are  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  stop  fittings  replacement  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $18,850  or  $9,425  per 
airplane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1021,  Revision  1  (2  U.S.- 
registered  airplanes)  it  will  take 
approximately  30  work  hoiu^  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  actions  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $3,900,  or  $1,950  per 
airolane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1014.  Revision  2  (2  U.S.- 
registered  airplanes),  it  will  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $65 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  actions  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,040,  or  $520  per 
airolane. 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  Bulletin 
ATR72-53-1020  (14  U.S.-registered 
airplanes),  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $65  per  work  hour.  Based  on 
these  figiu«s,  the  cost  impact  of  these 
actions  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,460.  or 
$390  per  airplane. 

The  new  actions  proposed  in  this  AD 
are  as  follows: 

For  airplanes  identified  in  Avions  de 
Transport  Regional  Service  BuUetin 
ATR72-53-1018,  Revision  1. 
accomplishment  of  the  new  proposed 
actions,  if  required,  would  take 
approximately  250  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $9,880  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  new  actions  proposed  by  this  AD 
on  U.S.  operators  is  estiltaated  to  be 
$26,130  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
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the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomphsh  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
underExecutiveOrderl3132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significeint 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy 'of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Aimmtod] 

2.  Section  39.>3  is  amended  by 
removing  amendment  39-11596  (65  FR 
10381,  February  28,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 


Aeroapat  ale:  Docket  2001-NM-376-AD. 
Supe  sedes  AD  2000-04-13, 
Amendment  39-11596. 
Applicability:  Model  ATR72  series 
airplanes  j  certificated  in  any  category;  listed 
in  the  following  Avions  de  Transport 
Regional :  lervice  Bulletins: 

ATR;  2-52-1018.  dated  May  18, 1995; 
•  ATR12-52-1018,  Revision  1,  dated 


March  13 


•  ATR;  2-53-1013,  Revision  2,  dated 


March  22 


(a)  For 


2001; 


1993; 


•  ATR;  2-53-1019,  Revision  2,  dated 
October  1 5, 1996; 

•  ATR;  2-52-1028,  dated  July  5, 1993; 

•  ATR;  2-52-1033,  dated  April  28, 1995; 

•  ATR;  2-52-1029,  Revision  1,  dated 
Novembe  •  16, 1994; 

•  ATR72-53-1021,  Revision  1,  dated 
February  20, 1995; 

•  ATR;  2-53-1014,  Revision  2,  dated 
October  1 5, 1992;  and 

•  ATR;  2-53-1020,  dated  October  6, 1992. 
Compli  mce:  Required  as  indicated,  unless 

accompli  hed  previously. 

To  prei  ent  fatigue  cracking  of  the  fuselage 
and  the  p  issenger  and  service  doors,  which 
could  res'  lit  in  reduced  structural  integrity  of 
the  airpla  ne,  accomplish  the  following: 

Restatem  int  of  Requirements  of  AD  2000- 
04-13 

Inspectio  ts/Correclive  Actions 


lirplanes  on  which  Aerospatiale 


Modifical  ion  03191  (reference  Avions  de 
Transpor  Regional  Service  Bulletin  ATR72- 
52-1018)  has  not  been  accomplished  as  of 
April  3, 7  DOG  (the  effective  date  of  AD  2000- 
04-13,  ai  tendment  39-11596);  prior  to  the 
accumulation  of  27,000  total  flight  cycles,  or 
within  3(  days  after  April  3,  2000:  Perform 
a  prelimifiary  inspection  of  the  existing 
fasteners  to  determine  if  the  fasteners  are  out 
of  tolerai  ce  in  accordance  with^aragraph 
2.C.(1)  of  the  Accomplishment  Instructions  of 
Avions  d  s  Transport  Regional  Service 
Bulletin ,  ^TR72-52-1018,  dated  May  18, 
1995.  JDe  tending  on  the  results  of  the 
inspectio  a,  prior  to  further  flight,  accomplish 
the  requirements  in  paragraphs  (a)(1)  and 
(a)(2),  or  1(a)(2)  and  (a)(3)  of  this  AD,  as 
applicabi  b. 

(1)  Remove  the  fasteners  and  inspect  the 
fastener  1  loles  to  determine  if  they  are  out  of 
tolerance  or  cracking,  in  accordance  with 
Part  A  of  the  Accomplishment  Instructions  of 
the  servii  ;e  bulletin.  Perform  a  visual 
inspectio  i  of  the  holes  for  correct  tolerance, 
and  a  hi(  1  frequency  eddy  current  (HFEC) 
inspectioi  for  cracking,  in  accordance  with 
the  service  bulletin. 

(i)  If  ai  y  discrepancy  is  detected,  prior  to 
further  fl  ight,  repair  in  accordance  with  Part 
C  of  the  1  kccompUshment  Instructions  of  the 
service  b  illetin. 

(ii)  If  I  □  discrepancy  is  detected,  prior  to 
further  f]  ight,  replace  the  cargo  compartment 
door  bin  ;es  with  new  hinges  in  accordance 
with  Part  A  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(2)  Remove  the  existing  fasteners  and 
inspect  tpe  fastener  holes  for  correct 
toleranc0  in  accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 


(i)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  Transport 
Airplane  Directorate;  or  the  Direction 
Generale  de  I'Aviation  Qvile  (DGAC)  (or  its 
delegated  agent). 

(ii)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  cargo  compartment 
door  hinges  with  new  hinges  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  of  the  snvice  bulletin. 

(3)  Remove  the  existing  festeners,  repair, 
and  replace  the  cargo  compartment  door 
hinges  with  new  hinges  in  accordance  with 
Part  C  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(b)  For  airplanes  having  serial  numbers  108 
through  210  inclusive:  Prior  to  the 
accumulation  of  36,000  total  flight  cycles,  or 
within  1  month  after  April  3,  2000, 
whichever  occurs  later,  perform  a  one-time 
visual  inspection  to  determine  if  rivets  are 
installed  in  the  key  holes  located  on  main 
frames  25  and  27  of  the  fuselage,  between 
stringers  14  and  15,  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR72-53-1013,  Revision  3,  dated 
January  22, 1999. 

(1)  If  all  rivets  are  installed,  no  further 
action  is  required  by  paragraph  (b)  of  this 
AD. 

(2)  If  any  rivet  is  missing,  prior  to  further 
flight,  perform  an  eddy  current  inspection  of 
the  affected  key  holes  to  detect  cracks,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  the 
inspection  re^iired  by  paragraph  (b)(2)  of 
this  AD,  prior  to  further  flight,  install  rivets 
in  all  {kffected  key  holes,  in  accordance  with 
the  service  bulletin.  If  installation  of  rivets  is 
not  possible,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

(ii)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (b)(2)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-li6;  or 
the  DGAC  (or  its  delegated  agent). 

(c)  For  airplanes  having  serial  numbers  108 
through  207  inclusive:  Prior  to  the 
accumulation  of  36,000  total  flight  cycles,  or 
within  1  month  after  April  3,  2000, 
whichever  occurs  later,  perform  a  one-time 
visual  inspection  to  determine  if  rivets  are 
installed  in  the  tooling  and  key  holes  located 
on  the  standard  frames  of  the  fuselage,  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR72-53-1019, 
Revision  3,  dated  January  22, 1999. 

(1)  If  all  rivets  are  installed,  no  further 
action  is  required  by  paragraph  (c)  of  this  AD. 

(2)  If  any  rivet  is  missing,  prior  to  further 
flight,  perform  a  visual  inspection  of  the 
affected  tooling  and  key  holes  to  detect 
cracks,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  detected  during  the     ~ 
inspection  required  by  paragraph  (c)(2)  of 
this  AD,  prior  to  further  fli^t,  install  new 
rivets  in  all  affected  tooling  and  key  holes, 
in  accordance  with  the  service  bulletin. 

(ii)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (c)(2)  of 
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this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

(d)  For  airplanes  on  which  Aerospatiale 
Modification  03775  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1029,  Revision  1,  dated  November  16, 
1994)  or  Aerospatiale  Modification  03776 
(reference  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-52-1033,  dated 
April  28, 1995)  has  not  been  accompHshed  as 
of  April  3,  2000:  Prior  to  the  accumulation 
of  12,000  total  flight  cycles,  or  within  1 
month  after  April  3,  2000,  whichever  occurs 
later,  perform  an  eddy  current  inspection  to 
detect  cracks  in  the  plug  door  stop  fittings  of 
the  forward  and  aft  passenger  and  service 
doors,  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1028,  dated  July  5,  1993. 

(1)  If  no  crack  is  detected,  repeat  the  eddy 
current  inspection  required  by  paragraph  (d) 
of  this  AD  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(2)  If  any  crack  is  detected,  prior  to  further 
.    flight,  replace  the  cracked  stop  fittings  with 

new,  improved  fittings,  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR72-52-1033,  dated  April  28, 
1995,  or  ATR72-52-1029.  Revision  1,  dated 
November  16, 1994;  as  appUcable. 
Accomphshment  of  the  replacement 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  {d)(l)  of  this  AD  for  that  fitting, 
(e)  For  airplanes  on  which  Aerospatiale 
Modification  03775  or  Aerospatiale 
Modification  03776  has  not  been 
accomplished  as  of  April  3,  2000:  Prior  to  the 
accumulation  of  18,000  total  fli^t  cycles,  or 
'  within  1  month  after  April  3,  2000, 
whichever  occurs  later,  replace  the  plug  door 
stop  fittings  of  the  forward  and  aft  passenger 
and  service  doors  with  new,  improved 
fittings,  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
52-1033,  dated  April  28,  1995;  or  ATR72- 
52-1029,  Revision  1,  dated  November  16, 
1994;  as  applicable^  Accomplishment  of  the 
replacement  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (d)(1)  of  this  AD. 

(f)  For  edrplanes  on  which  Aerospatiale 
Modification  02986  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1021,  Revision  1,  dated  February  20, 
1995)  has  not  been  accomplished  as  of  April 
3,  2000:  Prior  to  the  accumulation  of  18,000 
total  flight  cycles,  or  within  1  month  after 
April  3,  2000,  whichever  occiu^  later, 
perform  a  one-time  eddy  current  inspection 
to  detect  cracks  in  the  rivet  holes  of  the  door 
surround  comers  of  the  forward  and  aft 
passenger  and  service  doors,  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR72-53-1021,  Revision  1,  dated 
February  20, 1995. 

(1)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (f)  of  this 
AD,  prior  to  further  flight,  modify  the  rivet 
holes,  and  replace  the  door  surround  comera 
with  modified  comers,  in  accordance  with 
the  service  bulletin. 

(2)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (f)  of  this 


AD,  prior  to  further  flight,  repair  and  modify 
in  accordance  with  a  method  approved  by 
the  Manager,  International  Branch,  ANM- 
116;  or  the  DGAC  (or  its  delegated  agent), 
(g)  For  airplanes  on  which  Aerospatiale 
Modification  02397  (reference  Avians  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1014,  Revision  2,  dated  October  15, 1992) 
has  not  been  accomplished  as  of  April  3, 
2000:  Prior  to  the  accumulation  of  12,000 
total  flight  cycles,  or  within  1  month  after 
April  3,  2000,  whichever  ocou^  later, 
perform  a  one-time  eddy  current  inspection 
to  detect  cracks  of  the  rivet  holes  located  on 
the  left  and  right  sides  of  external  stringer  4 
at  frames  24  and  28  of  the  fuselage,  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR72-63-1014, 
Revision  2,  dated  October  15, 1992. 

(1)  If  no  crack  is  detected  dining  the 
inspection  required  by  paragraph  (g)  of  this 
AD,  prior  to  further  fli^t,  install 
reinforcement  angles  on  the  left  and  right 
sides  of  external  stringer  4  at  frames  24  and 
28  of  the  fuselage,  in  accordance  with  the 
service  bulletin. 

(2)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (g)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  BraUch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

(h)  For  airplanes  on  which  Aerospatiale 
Modification  03185  (reference  Avions  de 
Transport  Regional  Service  Bulletin  ATR72- 
53-1020,  dated  October  6, 1992)  has  not  been 
accompUshed  as  of  April  3,  2000:  Prior  to  the 
accumulation  of  12,000  total  fli^t  cycles,  or 
within  1  month  after  April  3,  2000, 
whichever  occurs  later,  perform  a  one-time 
eddy  current  inspection  to  detect  cracks  of 
the  rivet  holes  located  on  stringer  1 1  of  fi^me 
26  of  the  fuselage,  in  accordance  with  Avions 
de  Transport  Regional  Service  Bulletin 
ATR72-53-1020,  dated  October  6,  1992. 

(1)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (h)  of  this 
AD,  prior  to  further  flight,  install  doublers 
and  stringer  chps  on  the  left  and  right  sides 
on  stringer  11  of  frame  26  of  the  fuselage,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (h)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116;  or 
the  DGAC  (or  its  delegated  agent). 

Note  1:  Inspections  and  repairs 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Avions  de 
Transport  Regional  Service  Bulletins  ATR72- 
53-1013,  dated  June  10, 1991,  or  Revision  1. 
dated  June  12, 1992;  ATR72-53-1019,  dated 
May  13, 1993,  or  Revision  1,  dated  November 
11, 1994;  ATR72-52-1029.  dated  July  20. 
1994;  or  ATR72-53-1014,  Revision  1,  dated 
June  30, 1992;  are  considered  acceptable  for 
compliance  with  the  applicable  actions 
specified  in  this  AD. 

New  Requirements  of  This  AD 

(i)  Prior  to  the  accumulation  of  27,000  total 
flight  cycles,  or  within  30  days  after  the 
eSsctive  date  of  this  AD,  whichever  is  later; 
do  the  actions  specified  in  paragraph  (i)(l)  or 
(i)(2)  of  this  AD,  as  appUcable. 


(1)  For  airplanes  on  which  Aerospatiale 
Modification  3191  and  Aerospatiale 
Modification  3184  have  not  been 
accomplished  as  of  the  effective  date  of  this 
AD:  No  further  action  is  required  by 
paragraph  (i)  of  this  AD. 

(2)  For  airplanes  on  which  Aerospatiale 
Modification  3191  has  not  been 
accomplished  as  of  the  effective  date  of  this 
AD,  and  Aerospatiale  Modification  3184  has 
been  accomplished  as  of  the  effective  date  of 
this  AD:  Do  a  detailed  inspection  of  the 
fastener  holes  at  the  hinge  fitting  of  the  caigo 
compartment  doors  to  determine  if  the  holes 
are  oversized,  and  inspect  the  outer  skin 
around  the  festener  holes  for  cracking,  in 
accordance  with  the  Accomplishment 
Instructions  of  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-52-1018,  Revision  1, 
dated  March  13,  2001. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  fighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surfece 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(j)  Prior  to  further  flight,  repair  any 
discrepancies  detected  during  any  inspection 
required  by  paragraph  (i)  of  this  AD  in 
accorduice  with  the  Accomphshment 
Instructions  of  Avions  de  Transport  Regional 
Service  Bulletin  ATR72-52-1018,  Revision  1, 
dated  March  13,  2001.  Where  the  service 
bulletin  specifies  contacting  the 
manufacturer  for  repair  disposition,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager. 
International  Branch.  ANM-116;  or  the 
DGAC  (or  its  delegated  agent). 

Alternative  Methods  of  Compliance 

(k)  In  accordance  with  14  CFR  39.19.  the 
Manager,  International  Branch.  ANM-116,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001-142- 
056(B),  dated  April  18,  2001. 

Issued  in  Renton,  Washington,  on 
November  21,  2003. 
Kalene  C.  Yanamnra, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-29701  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[REO-1064a6-M  and  INTL-001S-01] 

RM  1545-A¥V33  and  Rm  1545-PP78 

Guidance  Regarding  ttw  Treetment  of 
Certain  Contingent  Payment  Deiit 
Inetrumente  WNtt  One  or  More 
Payment*  That  Are  Denominated  In,  or 
Determined  by  Reference  to,  a 
Nonfunctlonai  Currency;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking;  notice  of  public  hearing; 
and  withdrawal  of  previous  proposed 
regulations  section. 

SumiARY:  This  dociunent  contains 
corrections  to  proposed  regulations 
(Reg-106486-98;  INTL-0015-91)  that 
were  published  in  the  Federal  Register 
on  August  29,  2003  (68  FR  51944) 
regarding  the  treatment  of  contingent 
payment  debt  instruments  for  which 
one  or  more  payments  are  denominated 
in,  or  determined  by  reference  to,  a 
currency  other  than  the  taxpayer's 
functional  currency. 

FOR  RIRTNER  MFORMATION  CONTACT: 

Milton  Cahn  at  (202)  622-3860  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  are  under 
Section  1275  of  the  Internal  Revenue 
Code. 

Need  far  Correction 

As  published,'  the  notice  of  proposed 
rulemaking;  notice  of  public  hearing; 
and  withdrawal  of  previous  proposed 
regulations  (REG-106486-98;  INTL- 
0015-91),  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking,  notice  of 
public  hearing;  and  withdrawal  of 
previous  proposed  regulations  (REG- 
106486-98;  INTL-0015-91),  which  was 
the  subject  of  FR  Doc.  03-21827.  is 
coirected  as  follows: 

On  page  51944,  column  2,  ip  the 
preamble  under  the  subject  heading  FOR 
FUfOHER  MFORMATION  CONTACT,  line  2, 
the  language  "Milton  Cahn  at  (202)  622- 


3870;"  is!  corrected  to  read  "Milton 
Cahn  at  (^02)  622-3860;". 

Cyntiiia  eJ  Grigsby, 

Acting  Chief,  Publication  and  Regulations 

Branch,  Ltgal  Processing  Division,  Associate 

Chief  Cou  ise7,  (Procedure  and 

Administi  ation). 

(FR  Doc.  (  3-29728  Filed  11-26-03;  8:45  am] 
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Commei  cial  Avallak>ility  of  Navigation 
Devices  ind  Compatibility  Between 
Cable  Systems  and  Consumer 
Electroracs  Equipment 

AGENCY:  t'ederal  Communications 

Commission. 

ACTION:  Qlotice  of  proposed  rulemaking. 

SUMMARII:  In  this  document,  the 
Commission  seeks  conunent  on  the 
mechanisms  and  standards  by  which 
new  connectors  and  associated  content 
protection  technologies  can  be  approved 
for  use  with  unidirectional  digital  cable 
products.  The  Second  Further  Notice  of 
Proposed  Rulemaking  also  seeks 
comment  on:  the  potential  extension  of 
digital  c^ble  system  transmission 
requirenients  to  digital  cable  systems 
with  an  activated  channel  capacity  of 
550  MHi  or  higher;  whether  it  is 
necessaiy  to  require  consumer 
electronics  manufacturers  to  provide 
pre-sale  Information  to  consvimers 
regardin  ;  the  functionalities  of 
imidirec  ional  digital  cable  televisions; 
and  whfl  ther  the  Commission  should 
ban  or  p  srmit  the  down-resolution  of 
non-broadcast  MVPD  programming. 
Potential  Commission  action  in  these 
areas  is  Intended  to  further  the 
commercial  availability  of 
unidirectional  digital  cable  products 
and  othor  navigation  devices  pursuant 
to  sectiap  629  of  the  Communications 
Act. 


DATES: 

reply  coj 
2004. 


imments  due  January  14,  2004; 
lents  are  due  February  13, 


A0DRES9ES:  Federal  Commimications 
Commission,  445  12th  Street,  SW, 
Washin^on,  DC  20554.  For  further 
filing  irjormation.  see  SUPPLEMENTARY 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Mort,  202-41^-1043  or 
Susan.Mort@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Second  Further  Notice 
of  Proposed  Rulemaking  portion  of  the 
Commission's  Second  Report  and  Order 
and  Second  Fiirther  Notice  of  Proposed 
Rulemaking  ("Second  FNPRM"),  FCC 
03-225,  adopted  September  10,  2003; 
released  October  9,  2003.  The  full  text 
of  the  Commission's  Second  FNPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257) 
at  its  headquarters,  445  12th  Street,  SW, 
Washington,  DC  20554,  or  may  be 
piuchased^rom  the  Commission's  copy 
contractor,  Qualex  International,  (202) 
863-2893,  Portals  II,  Room  CY-B402, 
445  12th  St.,  SW.  Washington,  DC 
20554,  or  may  be  reviewed  via  Internet 
at  http://www.fcc.gov/inb. 

Synopsis  of  the  Second  Further  Notice 
of  Proposed  Rulemaking 

1.  Although  the  Commission  believes 
that  its  adoption  of  the  technical, 
labeling  and  encoding  rules  set  forth 
herein  will  further  the  digital  transition 
and  facilitate  the  wider  availability  of 
digital  cable  services  to  consumers, 
further  comment  is  needed  on  several 
issues.  As  an  initial  matter,  we  seek 
comment  on  whether  the  transmission 
standards  applicable  to  digital  cable 
systems  with  an  activated  channel 
capacity  of  750  MHz  or  greater  should 
be  extended  to  digital  cable  systems 
with  an  activated  channel  capacity  of 
550  MHz  or  greater.  In  particular,  we 
seek  conunent  on  the  potential  cost 
impact  on  such  cable  systems  and 
whether  waivers  or  other  relief 
mechanisms  are  appropriate  for  cable 
systems  that  might  experience  economic 
hardship  as  a  result  of  these  obligations. 

2.  With  respect  to  the  issue  of 
consumer  information  disclosures,  we 
seek  comment  on  whether  the 
Commission  should  require  consmner 
electronics  manu&ctiuers  to  provide 
consumers  with  pre-sale  information 
regarding  the  functionalities  of 
unidirectional  digital  cable  televisions. 
For  example,  we  seek  comment  on 
whether  it  Is  appropriate  to  require 
consumer  electronics  manufacturers  to 
inform  potential  piut:hasers  of 
unidirectional  digital  cable  televisions 
of:  (1)  The  need  to  use  a  set-top  box  in 
order  to  receive  interactive  services.  (2) 
the  necessity  to  obtain  a  POD  from  their 
cable  operator,  or  (3)  any  other  relevant 
information  disclosing  the 
functionalities  or  limitations  of  these 
devices.  If  so.  we  seek  comment  on  the 
appropriate  mechanism  to  communicate 
this  information  to  consumers, 
including  but  not  limited  to  point  of 
sale  marketing  materials  to  be  provided 
to  retailers,  more  informative  labeling 
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on  device  packaging,  the  use  of  Internet 
web  sites,  or  any  other  appropriate 
format  designed  to  reach  consumers 
before  they  make  purchasing  decisions. 

3.  Another  area  in  which  we  seek 
additional  comment  relates  to  the  down- 
resolution  of  non-broadcast  MVPD 
programming.  As  discussed  above, 
content  providers  assert  that  down- 
resolution  is  a  necessary  tool  to  incite 
the  retirement  of  component  analog 
outputs.  Despite  this  assertion,  the  cable 
and  consumer  electronics  industries 
have  been  unable  to  reach  agreement  on 
whether  down-resolution  was  an 
appropriate  content  protection  tool.  We 
seek  comment  on  whether  the 
Commission  should  prohibit  the 
activation  by  MVPDs  of  down- 
resolution  for  non-broadcast  MVPD 
programming  content.  If  so,  we  seek 
comment  on  the  potential  impact  of 
such  a  ban  on  the  availability  of  high 
value  digital  content  to  consimiers.  In 
the  alternative,  if  the  Commission  were 
to  permit  the  use  of  down-resolution  in 
this  manner,  we  seek  comment  on  the 
potential  impact  on  consumers  with 
DTV  equipment  that  only  has 
component  analog  outputs.  In 
particular,  we  seek  comment  on  the 
number  of  consumers  that  might  be 
affected  and  on  the  number  of  sets  to  be 
produced  in  the  futiu-e  with  only  analog 
outputs.  Finally,  we  seek  comment  on 
the  potential  impact  of  down-resolution 
upon  consumers  who  own  DTV 
equipment  with  both  digital  and  analog 
outputs. 

4.  As  discussed  above,  we  are 
concerned  that  because  CableLabs  is  not 
a  standards-setting  body,  its  proposed 
role  as  the  sole  initial  arbiter  of  outputs 
and  associated  content  protection 
technologies  to  be  used  in 
unidirectional  digital  cable  products 
could  affect  innovation  and 
interoperability.  This  Second  Further 
Notice  seeks  comment  on  whether 
standards  and  procedures  should  be 
adopted  for  the  approval  of  new 
connectors  or  content  protection 
technologies  to  be  used  with 
imidirectional  digital  cable  televisions 
and  products.  If  so,  we  seek  comment 
on  whether  these  standards  and 
procedures  should  encompass  other 
related  consumer  electronics 
equipment,  including  non-cable 
compatible  DTV  receivers.  We  also  seek 
comment  on  the  various  types  of 
content  protection  technologies  that 
should  be  considered  as  a  part  of  this 
process,  including  but  not  limited  to 
digital  rights  management,  wireless  and 
encryption-based  technologies. 

5.  With  respect  to  the  particular 
standards  and  procedures  to  be 
employed,  we  seek  comment  on 
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whether  objective  criteria  should  be 
used  to  evaluate  new  connectors  and 
content  protection  technologies  and,  if 
so,  what  specific  criteria  should  be 
used.  For  example,  Microsoft 
Corporation  and  Hewlett  Packard 
Corporation  have  submitted  a  detailed 
proposal  suggesting  functional 
requirements  that  could  be  used  to 
evaluate  digital  rights  management 
technologies  for  use  with  digital  cable 
ready  products.  We  seek  comment  on 
this  proposal,  as  well  as  other  proposals 
rel5ring  on  objective  criteria,  and  any 
new  proposals  that  commenters  may 
submit  to  the  Commission. 

6.  We  also  seek  comment  on  whether 
CableLabs  is  the  appropriate  entity  to 
make  initial  approval  determinations,  or 
whether  another  entity  should  have 
decision-making  authority.  In  particular, 
we  seek  comment  on  whether  the 
Commission,  a  qualified  third  party,  or 
an  independent  entity  representing 
various  industry  and  consumer  interests 
should  make  approval  determinations. 

7.  As  to  the  issue  of  how  approved 
connectors  or  content  protection 
technologies  may  be  revoked  should 
their  security  be  compromised,  we  seek 
comment  on  the  appropriate  standard 
for  revocation.  Specifically,  we  seek 
comment  on  whether  revocation  is 
appropriate  where  a  connector  or 
content  protection  technology  is 
perceived  to  be  inseciu«,  or  whether  the 
appropriate  standard  is  where  security 
has  been  compromised  in  a  significant, 
widespread  manner.  Once  a  connector 
or  content  protection  technology  has 
been  revoked,  we  seek  comment  on  the 
appropriate  mechanism  by  which 
revocation  should  be~  effectuated.  For 
example,  should  revoked  connectors  or 
content  protection  technologies  be 
eliminated  on  a  going-forward  basis, 
while  preserving  their  functionality  for 
existing  devices?  We  also  seek  comment 
on  whether  there  are  technological  or 
other  means  of  revoking  connectors  or 
content  protection  technologies  while 
preserving  the  functionality  of 
consumer  electronics  devices. 

8.  Authority.  This  Second  FNPRM  is 
issued  pursuant  to  authority  contained 
in  sections  1.  4(i)  and  (j),  303,  403,  601, 
624A  and  629  of  the  Communications 
Act  of  1934,  as  amended. 

9.  Ex  Parte  Rules— Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  Rules.  See  generally  47 
CFR  1.1202,  1.1203,  and  1.1206(a). 

10.  Accessibility  Information. 
Accessible  formats  of  this  Second 


Further  Notice  (computer  diskettes, 
large  print,  audio  recording  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin,  of  the 
Consiuner  &  Governmental  Affairs 
Bureau,  at  (202)  418-7426,  TTY  (202) 
418-7365,  or  at  BrianMillin@fcc.gov. 

11.  Comment  Information.  Pursuant 
to  sections  1.415  and  1.419  of  the 
Conunission's  rules,  47  CFR  1.415, 
1.419.  interested  parties  may  file 
comments  on  or  before  January  14, 
2004,  and  reply  comments  on  or  before 
February  13,  2004.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 

12.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
shoidd  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  nimiber  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or  - 
messenger  delivery,  by  commerdal 
overnight  covuier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Natek,  Inc.,  will  receive  hand-delivered 
or  ihessenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110. 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a,m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
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must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights.  MD  20743.  U.S. 
Postal  Service  first-class  mail,  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12tb  Street,  SW. 
Washington,  DC  20554.  All  filings  must 
be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

13.  Regulatory  Flexibility  Act.  As 
required  by  the  Regulatory  Flexibility 
Act,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  of  the 
proposals  addressed  in  this  Second 
FNPRM.  The  IRFA  is  set  forth  below. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  for  comments  on  the  Second 
FNPRM,  and  they  should  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA. 

.  14.  The  Commission's  Consimier  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  FNPRM,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Initial  Regulatory  Flexibiiity  Analysis 

15.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
("RFA")  the  Commission  has  prepared 
this  present  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of^the 
possible  significant  economic  impact  on 
a  substantial  niunber  of  small  entities  by 
the  policies  and  rules  proposed  in  the 
Second  FNPRM  portion  of  this  item. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  Second  FNPRM 
portion  of  thi§  item  provided  above.  The 
Commission  will  send  a  copy  of  this 
entire  Second  Order  and  Second  FuMher 
Notice  of  Proposed  Rulemaking, 
including  this  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA").  In 
addition,  the  Second  FNPRM  portion  of 
this  item  and  the  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

16.  Need  for,  and  Objectives  of.  the 
Proposed  Rules.  In  connection  with  the 
Commission's  efforts  to  ensure  the 
commercial  availability  of  navigation 
devices  pursuant  to  section  629  of  the 
Communication's  Act,  the  Second 
Report  and  Order  part  of  the  Second 
Report  and  Order  and  Second  FNPRM 
adopts  technical,  labeling  and  encoding 


rules  which  will  set  a  one-way 
specification  for  digital  cable  "plug  and 
play"  compatibility  for  DTV  equipment. 
The  negotiations  between  the  consumer 
electronics  and  cable  television 
industries  which  led  to  the  agreement 
underlji  ing  these  rules  call  for  the  cable 
televisi  m  industry  to  make  initial 
determ:  nations  about  which  new  device 
connec  ors  and  associated  content 
protect  on  technologies  may  be  used  in 
connec  ion  with  unidirectional  digital 
cable  pi  oducts  produced  under  this 
specific  ation.  Commenters  have 
indicati  d  that  the  cable  industry  should 
not  be  t  le  sole  arbiter  of  such  decisions, 
howeve  r,  the  record  currently  before  the 
Commission  is  insufficient  on  this 
matter.  In  order  to  ensure  the 
connec  ivity  and  interoperability  of 
unidire  :tional  digital  cable  products, 
and  to  :  ulfill  the  Commission's 
comme  'cial  availability  mandate  under 
section  629,  we  are  initiating  the  Second 
FNPRN  to  seek  comment  on  the 
mechaoisms  and  standards  by  which 
new  ctainectors  and  associated  content 
protec:t  on  technologies  can  be  approved 
for  use  in  this  context.  The  Second 
FNPRK  also  seeks  comment  on:  (1)  The 
potential  extension  of  the  transmission 
requiralnents  applicable  to  digital  cable 
systems  with  an  activated  channel 
capacit^  of  750  MHz  or  higher  to  digital 
cable  systems  with  an  activated  channel 
capacitor  of  550  MHz  or  higher;  (2) 
whethm  it  is  necessary  to  require 
consumer  electronics  manufacturers  to 
provide  pre-sale  information  to 
consumers  regarding  the  funcrtionalities 
of  luiic  irectional  digital  cable 
televis  ons;  and  (3)  whether  the 
Comm  ssion  should  ban  or  permit  the 
down-lesolution  of  non-broadcast 
MVPD  [programming. 

igaJ Basis.  The  authority  for  this 
;d  rulemaking  is  contained  in 
1,  4(i)  and  (j),  303,  403,  601, 
kd  629  of  the  Communications 
1934,  47  U.S.C  151, 154(i)  and  (j), 
|3,  521,  544a  and  549. 
ascription  and  Estimate  of  the 
\r  of  Small  Entities  to  Which  the 
id  Rules  Will  Apply.  The  RFA 
I  the  Commission  to  provide  a 
Jtion  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  wtil  be  affected  by  the  proposed 
rules. '  'he  RFA  generally  defines  the 
term  "  mall  entity"  as  encompassing  the 
terms  '  small  business,"  "small 
organi:  ation,"  and  "small  govemmentEd 
entity. '  In  addition,  the  term  "small 
Businc  ss"  has  the  same  meaning  as  the 
term  "  small  business  concern"  under 
the  Sn  all  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
indepc  ndently  owned  and  operated;  (2) 
is  not  I  lominant  in  its  field  of  operation; 


and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA"). 

19.  Television  Broadcasting.  The 
Small  Business  Administration  defines 
a  television  broadcasting  station  that  has 
no  more  than  $12  million  in  annual 
receipts  as  a  small  business.  Business 
concerns  included  in  this  industry  are 
those  "primarily  engaged  in 
broadcasting  images  together  with 
soimd."  According  to  Commission  staff 
review  of  the  BIA  Publications,  Inc. 
Master  Access  Television  Analyzer 
Database  as  of  May  16,  2003,  about  814 
of  the  1,220  commercial  television 
stations  in  the  United  States  have 
revenues  of  $12  million  or  less.  We 
note,  however,  that,  in  assessing 
whether  a  business  concern  qualifies  as 
small  under  the  above  definition, 
business  (control)  affiliations  must  be 
included.  Our  estimate,  therefore,  likely 
overstates  the  niimber  of  small  entities 
that  might  be  affected  by  our  action, 
because  the  revenue  figure  on  which  it 
is  based  does  not  include  or  aggregate 
revenues  firom  affiliated  companies. 
There  are  also  2,127  low  power 
television  stations  (LPTV).  Given  the 
natiue  of  this  service,  we  will  presume 
that  all  LPTV  licensees  qualify  as  small 
entities  imder  the  SBA  definition. 

20.  In  addition,  an  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to' 
define  or  quantify  the  cniteria  that 
would  establish  whether  a  specific 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  estimate 
of  small  businesses  to  which  rules  may 
apply  do  not  exclude  any  television 
station  fixim  the  definition  of  a  small 
business  on  this  basis  and  are  therefore 
over-inclusive  to  that  extent.  Also  as 
noted,  an  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  We  note  that  it  is  difficnilt 
at  times  to  assess  these  criteria  in  the 

-context  of  media  entities  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 

21.  CaWe  and  Other  Program 
Distribution.  The  SBA  has  developed  a 
small  business  size  standard  for  cable 

-  and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  $12.5  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  t"DBS") 
services,  home  satellite  dish  ("HSD") 
services,  multipoint  distribution 
services  ("MDS"),  multichannel 
multipoint  distribution  service 
("MMDS"),  Instruc^tional  Television 
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Fixed  Service  ("ITFS"),  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  antenna  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS").  According  to  the  Census 
Bureau  data,  there  are  1,311  total  cable 
and  other  pay  television  service  firms 
that  operate  throughout  the  year  of 
which  1,180  have  less  than  $10  million 
in  revenue.  We  address  below  each 
service  individually  to  provide  a  more 
precise^stimate  of  small  entities. 

22.  Cable  Operators.  The  Commission 
has  developed,  with  SBA's  approval, 
oiur  own  definition  of  a  small  cable 
system  operator  for  the  piuposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1,439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  this 
Second  FNPRM. 

23.  The  Communications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1%  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  68,500,000  subscribers  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  685,000  subscribers  shall  be 
deemed  a  small  operator  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  685,000  subscribers  or  less  totals 
approximately  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed- 
$250,000,000,  we  are  imable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

24.  Direct  Broadcast  Satellite  ("DBS") 
Service.  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 


entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  There  are  four 
licensees  of  DBS  services  imder  part  100 
of  the  Commission's  rules.  Three  of 
those  licensees  are  currently 
operational.  Two  of  the  licensees  that 
are  o{>erational  have  annual  revenues 
that  may  be  in  excess  of  the  threshold 
for  a  small  business.  The  Commission, 
however,  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge,  despite 
the  absence  of  specific  data  on  this 
point,  that  there  are  entrants  in  this  field 
that  may  not  yet  have  generated  $12.5 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  independently  owned  and  operated. 

25.  Home  Satellite  Dish  CHSD") 
Service.  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  market  for  HSD 
service  is  difficult  to  quantify.  Indeed, 
the  service  itself  bears  little  resemblance 
to  other  MVPDs.  HSD  owners  have 
access  to  more  than  265  channels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  imscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consiuners,  these  are  the  services  most 
relevant  to  this  discussion. 

26.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS") 
Instructional  Television  Fixed  Service 
("ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to  as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 


frequencies  of  the  MDS  and  ITFS.  LMDS 
is  a  fixed  broadband  point-to-midtipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

27.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  of  less  than  $40 
milUon  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annud  receipts. 
This  definition  includes  multipoint  - 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
annually.  Therefore,  for  purposes  of  the 
IRFA,  we  find  there  are  approximately 
850  small  MDS  providers  as  defined  by 
the  SBA  and  the  Commission's  auction 
rules. 

28.  The  SBA  definition  of  small 
entities  for  cable  and  other  program 
distribution  services,  which  includes 
such  companies  generating  $12.5 
milhon  in  annual  receipts,  seems 
reasonably  applicable  to  ITFS.  There  are 
presently  2.032  ITFS  licensees.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  are  included  in  the 
definition  of  a  small  business.  However, 
we  do  not  collect  aimual  revenue  data 
for  ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

29.  Additionally,  the  auction  of  the 
1,030  LMDS  licenses  began  on  February 
18, 1998,  and  closed  on  March  25. 1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
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preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved, by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

30.  bi  sum,  there  are  approximately  a 
total  of  2,000  MDS/MMDS/LMDS 
stations  currently  licensed.  Of  the 
approximate  total  of  2,000  stations,  we 
estimate  that  there  are  1,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

31.  Satellite  Master  Antenna 
Television  ("SMATV")  Systems.  The 
SBA  definition  of  small  entities  for 
cable  and  other  program  distribution 
services  includes  SMATV  services  and, 
thus,  small  entities  are  defined  as  all 
such  companies  generating  $12.5 
million  or  less  in  annual  receipts. 
Industry  soiut:es  estimate  that 
approximately  5,200  SMATV  operators 
were  providing  service  as  of  December 
1995iKI)ther  estimates  indicate  that 
SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of 
July  2001.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15,000  and 
55,000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
finandid  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

32.  Open  Video  Systems  ("OYS"). 
Because  OVS  operators  provide 
subscription  services,  OVS  falls  within 
the  SBA-recognized  definition  of  cable 
and  othbr  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $  12.5  million  or  less 
in  annual  receipts.  The  Commission  has 
certified  25  OVS  operators  with  some 
now  providing  service.  Affiliates  of 
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Resideo  tial  Communications  Network, 
Inc.  ("BCN")  received  approval  to 
operate  OVS  systems  in  New  York  City, 
Boston,  Washington.  DC  and  other 
areas.  WCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  bi  isiness  entities.  Little  financial 
information  is  available  for  the  other 
entities  ;authorized  to  provide  OVS  that 
are  not  kret  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  se  vice  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  scrtne  of  the  OVS  operators  qualify 
as  small  entities. 

33.  ^ectronics  Equipment 
Manufcicturers.  Rules  adopted  in  this 
proceeding  could  apply  to 
manufs:turers  of  DTV  receiving 
equipn^nt  and  other  types  of  consumer 
electroilics  equipment.  The  SBA  has 
developed  definitions  of  small  entity  for 
manufactiu«rs  of  audio  and  video 
equipment  as  well  as  radio  and 
television  broadcasting  and  wireless 
commimications  equipment.  These 
categories  both  include  all  such 
compalies  employing  750  or  fewer 
emplojiees.  The  Commission  has  not 
developed  a  definition  of  small  entities 
-  applica  3le  to  manufacturers  of 
electro!  lie  equipment  used  by 
consun  lers,  as  compared  to  industrial 
use  by  elevision  licensees  and  related 
businei  ses.  Therefore,  we  will  utilize 
the  SBi  i  definitions  applicable  to 
manufacturers  of  audio  and  visual 
equipment  and  radio  and  television 
broadcasting  and  wireless 
commi  nications  equipment,  since  these 
are  the  two  closest  NAICS  Codes 
applicable  to  the  consumer  electronics 
equipment  manufacturing  industry. 
Howev  Br,  these  NAICS  categories  are 
broad  i  nd  specific  figures  are  not 
availab  le  as  to  how  many  of  these 
establii  ihments  manufacture  consumer 
equipn  lent.  According  to  the  SBA's 
regulal  ions,  an  audio  and  visual 
equipn  lent  manufacturer  must  have  750 
or  few(  ir  employees  in  order  to  qualify 
as  a  sn  all  business  concern.  Census 
Bureai  data  indicates  that  there  are  554 
U.S.  establishments  that  manufactxure 
audio  j  md  visual  equipment,  and  that 
542  of  these  establishments  have  fewer 
than  5  )0  employees  and  would  be 
classified  as  small  entities.  The 
remaiqing  12  establishments  have  500 
or  moib  employees;  however,  we  are 
unable  to  determine  how  many  of  tl^ose 
have  flwer  than  750  employees  and 
therefore,  also  qualify  as  small  entities 
under  the  SBA  definition.  Under  the 
SBA's  regulations,  a  radio  and  television 
broadc  asting  and  wireless 
communications  equipment 
manuAicturer  must  also  have  750  or 


fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Biueau  data  indicates  that  there  1,215 
U.S.  establishments  that  manufacture 
radio  and  television  broadcasting  and 
wireless  communications  equipment, 
and  that  1,150  of  these  establishments 
have  fewer  than  500  employees  and 
would  be  classified  as  small  entities. 
The  remaining  65  establishments  have 
500  or  more  employees;  however,  we 
are  tinable'  to  determine  how  many  of 
those  have  fewer  than  750  employees 
and  therefore,  also  qualify  as  small 
entities  under  the  SBA  definition.  We 
therefore  conclude  that  there  are  no 
more  than  542  small  manufacturers  of 
audio  and  Aasual  electronics  equipment 
andno  more  than  1,150  small 
manufacturers  of  radio  and  television 
broadcasting  and  wireless 
communications  equipment  for 
consumer/household  use. 

34.  (Computer  Manufacturers.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
computer  manufacturers.  Therefore,  we 
will  utilize  the  SBA  definition  of 
electronic  computers  manufacturing. 
According  to  SBA  regulations,  a 
computer  manufacturer  must  have  1,000 
or  fewer  employees  in  order  to  qualify 
as  a  small  entity.  Census  Bureau  data 
indicates  that  there  are  563  firms  that 
manufacture  electronic  computers  and 
of  those,  544  have  fewer  than  1,000 
employees  and  qualify  as  small  entities. 
The  remaining  19  firms  have  1,000  or 
more  employees.  We  conclude  that 
there  are  approximately  544  small 
computer  manufacturers. 

35.  Description  of  Projected 
Reporting,  Recordkeeping  and  other 
Compliance  Requirements.  At  this  time, 
we  do  not  expect  that  the  proposed 
rules  would  impose  any  additional 
reporting  or  recordkeeping 
requirements.  However,  compliance 
with  the  rules,  if  they  are  adopted,  may 
require  consumer  electronics 
manufacturers  to  seek  approval  for  new 
device  connectors  and  associated 
content  protection  technologies  to  be 
used  in  conjunction  with  unidirectional 
digital  cable  products.  These 
requirements  co\ild  have  an  impact  on 
consumer  electronics  manufacturers, 
including  small  entities.  We  seek 
comment  on  the  possible  burden  these 
requirements  would  place  on  small 
entities.  Also,  we  seek  comment  on 
whether  a  special  approach  toward  any 
possible  compliance  biirdens  on  small 
entities  might  be  appropriate. 

36.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities, 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 
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considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

37.  As  indicated  above,  the  Second 
FNPRM  seeks  comment  on  whether  the 
Commission  should  adopt  rules 
establishing  an  approval  mechanism  for 
new  connectors  and  associated  content 
protection  technologies  to  be  used  with 

^unidirectional  digital  cable  products. 
Consumer  electronics  manufacturers 
may  be  required  to  seek  such  approval 
prior  to  implementing  new  connectors 
and  associated  content  protection 
technologies  in  unidirectional  digital 
cable  products.  We  welcome  comment 
on  modifications  of  this  proposal  to 
lessen  any  potential  impact  on  small 
entities,  while  still  remaining  consistent 
with  our  policy  goals. 

38.  The  Second  FTOPRM  also  seeks 
conmient  on  the  potential  applicablity 
of  certain  tremsmission  steindards  for 
digital  cable  systems  to  systems  with  an 
activated  channel  capacity  of  550  MHz 
or  greater.  Since  such  cable  systems  are 
often  owned  by  small  cable  operators, 
we  seek  comment  on  the  potential 
impact  of  this  proposed  rule  upon  small 
cable  operators  and  whether  some  relief 
mechanism,  such  as  waivers,  would 
help  edleviate  any  potential  impact  on 
small  entities. 

39.  With  respect  to  the  proposed 
requirement  for  consumer  electronics 
manufacturers  to  provide  consumers 
with  pre-sale  information  regarding  the 
functionalities  of  unidirectional  digital 
cable  televisions,  we  seek  comment  on 
how  this  might  aJEfect  small 
manufacturers.  We  also  seek  comment 
on  whether  the  potential  economic 
burden  on  small  entities  might  be 
lessened,  while  still  generally  retaining 
the  requirement  or  the  intended  effect  of 
the  requirements. 

40.  Finally,  the  Second  FNPRM  seeks 
comment  on  whether  to  permit  or  ban 
the  down-resolution  by  MVPDs  of  non- 
broadcast  MVPD  programming.  We 
believe  this  requirement  would  largely 
impact  the  DBS  industry,  which  is 
primarily  composed  of  large  entities.  To 
the  extent  that  small  entities  might  be 
adversely  affected  by  this  potential 
requirement,  we  welcome  comments  on 


possible  small  entity-related 
alternatives. 

41.  Federal  Rules  Which  Duplicate. 
Overlap,  or  Conflict  with  the 
Commission 's  Proposals.  None. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
[PR  Doc.  03-29521  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2930,  MB  Doctet  No.  03-210.  RM- 
10791] 

Digital  Television  Broadcast  Service; 
Ehnlra,  NY 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  October  7,  2003,  (68  FR 
57861),  a  document  to  change  the  DTV 
Table  of  Allotments  to  reflect  the 
substitution  of  DTV  channel  33  for  DTV 
channel  2  at  Elmira,  New  York.  This 
document  contained  incorrect  dates. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

Correction 

hi  the  Federal  Register  of  October  7, 
2003,  on  page  57861,  correct  the  reply 
comment  date  to  read:  December  10, 
2003. 

Dated:  November  20,  2003. 
Federal  Communications  Commission. 
Barbara  A.  Kreisman. 
Chief,  Video  Division.  Media  Bureau. 
IFR  Doc.  03-29627  Filed  11-26-03;  8:45  am) 
BILUNG  CODE  6712-01-4> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3561,  MB  Doelwt  No.  03-233,  RM- 
10699] 

Digital  Television  Broadcast  Service; 
Pocateik),  ID 

AGENCY:  Federal  Communications 

Conmiission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Compass  Commimications  of  Idaho, 


Inc..  licensee  of  station  KFXP-TV, 
NTSC  channel  31-,  proposing  the 
allotment  of  DTV  channel  38  at 
Pocatello.  DTV  Channel  38  can  be 
allotted  to  Pocatello,  Idaho,  at  reference 
coordinates  42-55-15  N.  and  112-20-44 
W. 

DATES:  Comments  must  be  filed  on  ot 
before  January  5,  2004,  and  reply 
comments  on  or  before  January  20, 
2004. 

ADDRESSES:  The  Conunission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6, 1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  by  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S.  Postal  Service  mail  (although  we 
continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue,  NE.,  Suite  110, 
Washington,  IX:  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners. 

Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12A  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consiultant, 
as  follows:  Lee  G.  Petro,  Fletcher,  Heald 
&  Hildreth,  PLC,  11th  Floor,  1300  North 
17th  Street,  Arlington,  Virginia  22209- 
3801  (Counsel  for  Compass 
Communications  of  Idaho,  Inc. ). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau.  (202)  418- 
1600. 

SUPPLEiKNTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-233,  adopted  November  6,  2003,  and 
released  November  14,  2003.  The  full 
text  of  this  dociunent  is  available  for 
pubUc  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
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Reference  Information  Center,  Portals  II, 
445  12th  Street.  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  piirchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
RuleMaldng  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73-AADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

S73;;622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Idaho  is  amended  by  adding  DTV 
channel  38  at  Pocatello. 

Federal  Communications  Commission. 
Baibara  A  Kreisman, 
Chief,  Video  Division,  Media  Bureau. 
(FR-Doc.  03-29626  Filed  11-26-03;  8:45  am] 

■KIMG  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-3551;  MB  Docket  No.  03-232,  RM- 
lOOiq 

Radio  Broadcaating  Servicaa;  Ahoskie, 
North  Carolina  and  Chaaa  City, 
Virginia,  and  Creadmoor,  Gatasville, 
and  Naahvllla,  NC 

AQENCY:  Federal  Communications 

Commission. 

ACnOfR  Proposed  rule. 


sum  ARY:  This  document  sets  forth  a 
prop  jsal  to  amend  the  FM  Table  of 
Allol  ments.  Section  73.202(b)  of  the 
Com  nission's  rules,  47  CFR  73.202(b). 
The '  ilommission  requests  comment  on 
a  petition  filed  by  Jojmer  Radio,  Inc., 
licensee  of  Station  WFXQ{FM),  Chase 
City.  Virginia.  Petitioner  proposes  to 
delete  Channel  260C3  at  Chase  City, 
Virgi  aia  to  allot  Channel  260C3  at 
Cree  Imoor,  North  Carolina,  and  to 
mod  fy  the  license  of  Station 
WFX  C1(FM)  accordingly.  In  order  to 
facili  tate  the  allotment  of  Channel 
260C  3  at  Creedmoor,  petitioner 
prop  )ses  the  substitution  of  Channel 
257/  for  Channel  259A  at  Nashville. 
Nort  I  Carolina,  and  the  modification  of 
the  li  cense  of  Station  WZAX(FM) 
accoi  dingly.  Finally,  in  order  to 
accoi  amodate  the  substitution  of 
Channel  257A  at  Nashville,  petitioner 
requ(  sts  the  deletion  of  Channel  257A  at 
Ahos  kie.  North  Carolina,  the  addition  of 
Char  nel  257A  at  Gatesville,  North 
Caro  ina.  and  the  modification  of  the 
licen  se  of  FM  Station  WQDK 
accoi  dingly.  Channel  260C3  can  be 
alloti  ed  at  Creedmoor  in  compliance 
with  the  Commission's  minimum 
dista  ice  separation  requirements  with  a 
site  r  sstriction  of  16.3  km  (10.1  miles) 
east  <  if  Creedmoor.  The  coordinates  for 
Chas  tiel  260C3  at  Creedmoor  are  36- 
06-5  )  North  Latitude  and  78-30-22 
West  Longitude.  Channel  25  7 A  can  be 
alloti  ed  at  Gatesville  in  compliance  with 
the  C  ommission's  minimum  distance 
sepa)  ation  requirements  with  a  site 
restri  ction  of  12.9  km  (8.0  miles)  south 
of  Ga  tesville.  The  coordinates  for 
Chan  nel  257A  at  Gatesville  are  36-17- 
02  Ni  irth  Latitude  and  76-43-40  West 
Long  tude.  Channel  25  7A  can  be 
alloti  3d  at  Nashville  in  compliance  with 
the  C  ommission's  minimum  distance 
sepal  ation  requirements  at  the  current 
referi  nee  coordinates  for  Channel  259A. 
See  £  upplementary  Information  infira. 
DATE! ;:  Comments  miist  be  filed  on  or 
befoi  3  January  5,  2004,  and  reply 
comi  lents  on  or  before  January  20, 
2004 

ADOR  ESSES:  Federal  Communications 
Comj  aission,  Washington,  DC  20554.  In 
addil  ion  to  filing  comments  with  the 
FCC,  interested  parties  should  serve 
coun  iel  for  the  petitioner  as  follows: 
Gregj  P.  Skall.  Peter  Gutmann,  Joan 
Stew  irt,  Womble  Carlyle  Sandridge  & 
Rice,  PLLC,  1401  Eye  Street,  NW.— 
Sevelith  Floor,  Washington,  DC  20005. 
FOR  f  URTHER  INFORMATION  CONTACT: 
Debo  -ah  A.  Dupont,  Media  Bureau  (202) 
418-  '072. 

SUPI^  £MENTARY  INFORMATION:  This  is  a 
syno]  isis  of  the  Commission's  Notice  of  . 
Propi  ised  Rule  Making,  MB  Docket  No. 


03-232,  adopted  November  12,  2003 
and  released  November  14,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diiuing  normal  business  hoius  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC  20554,  telephone  (202) 
863-2893. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Conunission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7a— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows.- 

Authority.  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  North  Carolina,  is 
amended  by  removing  Ahoskie,  Channel 
257A,  by  adding  Creedmoor,  Channel 
260C3,  by  adding  Gatesville,  Channel 
257A,  and  by  removing  Channel  259A 
and  by  adding  Channel  257A  at 
Nashville. 

3.  Section  73.202(b},  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Chase  City,  Channel 
260C3. 

Federal  Communications  Commission. 
Jolui  A.  Karooaos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-29628  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
P.D.112403A] 

Atlantic  Highly  Migratory  Species; 
Supplemental  Environmental  impact 
Statement  (SEIS)  for  Sea  Turtle 
Bycatch  Mitigation  in  the  Atlantic 
Pelagic  Longline  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  (NO!)  to 
prepare  an  SEIS;  request  for  comments. 


SUMMARY:  NMFS  annoimces  its  intent  to 
prepare  an  SEIS  under  the  National 
Environmental  Policy  Act  to  assess  the 
potential  effects  on  the  human 
environment  of  proposed  alternatives 
and  actions  imder  a  proposed  rule  to 
reduce  sea  trnlle  bycatch  in  the  Atlantic 
pelagic  longline  fishery.  The  SEIS  is 
intended  to  address  issues  regarding 
allowable  fishing  gears  and  techniques 
in  the  pelagic  longline  fishery; 
possession  and  use  of  onboard 
equipment  to  minimize  sea  turtle 
bycatch  and  bycatch  mortality; 
modification  of  time  and  area  closures; 
and  minimum  levels  of  observer 
coverage.  NMFS  is  requesting  comments 
on  the  above  measures. 

DATES:  Comments  on  this  action  must  be 
received  no  later  than  5  p.m.,  local  time, 
on  December  29,  2003. 
ADDRESSES:  Written  comments  on  this 
action  should  be  mailed  to  Christopher 
Rogers,  Chief,  Highly  Migratory  Species 
Management  Division,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910;  or 
faxed  to  (301)  713-1917.  Comments  will 
not  be  accepted  if  submitted  via  email 
or  internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Dimn,  Rick  Pearson,  or  Greg 
Fairclough  at  (727)  570-5447.      - 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  pelagic  longline  fishery  for 
Atlantic  HMS  primarily  targets 
swordfish,  yellowfin  tuna,  and  bigeye 
tuna  in  various  areas  and  seasons.  The 
Atlantic  tuna,  swordfish,  and  billfish 
fisheries  are  managed  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
Atlantic  Tunas  Convention  Act.  The 
Fishery  Management  Plan  for  Atlantic 
Tunas,  Swordfish,  and  Sharks  (HMS 


FMP)  is  implemented  by  regulations  at 
50  CFR  part  635. 

Background 

On  Jime  14,  2001,  NMFS  released  a 
Biological  Opinion  (BiOp)  that  found 
that  the  continued  operation  of  the 
Atlantic  pelagic  longline  fishery  is 
likely  to  jeopardize  the  existence  of 
Atlantic  leatherback  and  loggerhead  sea 
turtles.  To  avoid  jeopardy,  the 
Reasonable  and  Prudent  Alternative 
(RPA)  in  the  BiOp  included  a  closure  of 
the  Northeast  Distant  (NED)  Statistical 
Area  of  the  Atlantic  Ocean  and  a 
research  program  to  develop  or  modify 
fishing  gear  and  techniques  to  reduce 
sea  txirtle  interactions  and  the  mortality 
associated  with  such  interactions. 

As  a  result  of  this  RPA,  NMFS  closed 
the  NED  (67  FR  45393.  July  9,  2002)  and 
undertook  a  3-year  (2000-2003) 
experiment  in  the  NED  intended  to 
identify  fishing  gear  and  technique 
modifications  that  may  reduce  sea  turtle 
interactions.  The  experiment  examined 
various  hook  and  bait  combinations 
(treatments).  Preliminary  data  suggest 
the  treatments  examined  may  reduce  sea 
turtle  interactions  by  between  50  and  92 
percent,  depending  on  species  and 
treatment,  and  appear  to  have  widely 
varying  impacts,  both  positive  and 
negative,  on  target  species.  Among  the 
hook  and  bait  combinations  tested  were: 
18/0  offset  circle  hooks  using  squid  as 
bait,  18/0  offset  circle  hooks  using 
mackerel  as  bait,  18/0  non-offset  circle 
hooks  using  squid  as  bait,  and  9/0  J- 
hooks  using  mackeral  as  bait.  NMFS  is 
ciurently  evaluating  data  fi-om  the  final 
year  of  the  experiment  and  will  analyze 
that  data  as  appropriate. 

Based  on  preliminary  data  and  a 
review  of  the  current  status  of  the 
species,  NMFS  is  considering 
implementing  various  management 
measures  to  reduce  sea  turtle  takes  in 
the  Atlantic  pelagic  longline  fishery, 
including,  i)ut  not  limited  to: 
modification  of  fishing  gears  and 
techniques  in  the  pelagic  longline 
fishery;  possession  and  use  of  on-board 
equipment  to  minimize  sea  turtle 
bycatch  and  bycatch  mortality; 
modification  of  time  and  area  closiues; 
and  increased  minimiun  levels  of 
observer  coverage. 

Hook  and  Bait  Combinations 

Vessels  participating  in  the  pelagic 
longline  fishery  are  currently  required 
to  use  non-stainless  steel  corrodible 
hooks  during  fishing  operations.  Vessels 
participating  in  this  fishery  in  the  Gulf 
of  Mexico  are  also  prohibited  from  using 
live  bait  in  the  western  Gulf  of  Mexico. 
NMFS  may  examine  the  mandatory  use 
of  various  hook  and  bait  combinations. 


as  evaluated  in  the  NED  experiment,  as 
a  potential  means  of  reducing  sea  turtle 
bycatch. 

Area  Closures 

There  are  currently  five  distinct  area 
closures  intended  to  reduce  bycatch  in 
the  Adantic  pelagic  longline  fishery, 
only  one  of  which,  the  Northeast  Distant 
Statistical  area,  was  specifically 
intended  to  address  sea  tmlle  bycach. 
Current  area  closures  include:  the 
Northeast  Distant  Statistical  Area, 
closed  year-roimd;  the  Northeastern 
United  States,  closed  during  the  month 
of  June;  the  Charleston  Biunp,  closed 
February  through  April;  the  East  Florida 
Coast,  closed  year-round;  and,  the 
DeSoto  Canyon,  closed  year-round. 
NMFS  may  examine  additional  and  or 
modifications  to  existing  area  closures 
as  a  potential  means  of  reducing  sea 
turtle  bycatch.    • 

Onboard  Bycatch  Mitigation 

NMFS  currently  requires  pelagic 
longline  vessels  to  possess  and  use  a 
variety  of  equipment  to  mitigate  sea 
turUe  bycatch  and  bycatch  mortality. 
These  include:  turtle  handling 
procedures  that  must  be  posted  in.  the 
wheel  house;  line  cutters;  and  dipnets. 
NMFS  may  consider  additional  gear 
possession  and  use  requirements,  such 
as  dehooking  equipment,  or  moving  one 
nautical  mile  after  an  interaction,  as  a 
potential  means  of  reducing  sea  tiutle 
bycatch. 

Observer  Coverage 

The  June  14,  2001,  BiOp  and 
Recommendations  ft-om  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  both 
require  a  minimum  of  five-percent 
observer  coverage  in  the  Atlantic  pelagic 
longline  fishery.  NMFS  may  examine 
the  possibility  of  increasing  minimum 
observer  coverage  levels  in  this  fishery 
to  improve  the  quality  and  quantity  of 
data  on  bycatch  of  turtles  and  other 
species. 

Pelagic  Longline  Definition 

In  addition,  NMFS  is  considering 
possible  clarifications  of  either  the 
pelagic  or  bottom  longline  definition. 

Request  for  Comments 

NMFS  requests  comments  on 
management  options  for  this  action. 
Specifically,  NMFS  requests  comments 
on  the  following  issues  and  possible 
options  to  reduce  sea  turtle  bycatch  and 
bycatch  mortality:  modification  of 
fishing  gears  and  techniques  in  the 
pelagic  longline  fishery,  area  closures, 
onboard  bycatch  mitigation,  and 
minimum  observer  coverage  levels. 
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NMFS  will  proceed  with  preparation 
of  a  draft  SEIS  and  proposed  nde, 
incorporating  comments  received 
during  the  comment  period  associated 
with  ^s  NO!  as  appropriate.  The  draft 
EIS  and  proposed  rule  will  include 
additional  opportunities  for  public 
comment.  NMFS  anticipates  completing 
this  amendment  and  any  related 
documents  by  June  1,  2004. 

Aatfaority;  16  U.S.C.  1801  et  seq. 

Dated:  November  25,  2003. 
Richard  W.  Sunii. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-29827  Filed  11-26-03;  8:45  ami 

aUJNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 

[Docim  No.  031119283-3283-01;  1.0. 
110703A] 

RIN0648-AQ80 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  2004 
Specifications;  2004  Research  Set- 
Aside  Projects 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  2004  summer  flounder,  scup, 
and  black  sea  bass  fisheries.  The 
implementing  regulations  for  the 
Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  require  NMFS  to 
publish  specifications  for  the  upcoming 
fishing  year  for  each  of  the  species  and 
to  provide  an  opportunity  for  public 
comment.  NMFS  requests  comment  on 
proposed  management  measures  for  the 
2004  summer  flounder,  scup,  and  black 
sea  bass  fisheries.  The  intent  of  this 
action  is  to  establish  2004  harvest  levels 
and  other  measures  to  attain  the  target 
fishing  mortality  (F)  or  exploitation 
rates,  as  specified  for  these  species  in 
the  FMP.  In  addition,  NMFS  has 
conditionally  approved  three  research 
projects  for  die  harvest  of  the  quota  that 
has  been  recommended  by  the  Council 
to  be  set  aside  for  research  purposes.  In 
anticipation  of  receiving  applications 
for  Experimental  Fishing  Permits  (EFPs) 
to  conduct  this  research,  the  Assistant 


Regie  aal  Administrator  for  Sustainable 
Fishe  ies.  Northeast  Region,  NMFS 
(Assistant  Regional  Administrator],  has 
madeia  preliminary  determination  that 
the  aqtivities  authorized  luider  the  EFPs 
issued  in  response  to  the  approved 
Resea  "ch  Set-Aside  (RSA)  projects 
wouli   be  consistent  with  the  goals  and 
objec  ives  of  the  FMP.  However,  further 
reviei  f  and  consultation  may  be 
neces  iary  before  a  final  determination  is 
madeko  issue  any  EFP. 
DATES  Comments  on  this  proposed  rule 
must  )e  received  on  or  before  December 
15,  2(  03. 

AODRI SSES:  Copies  of  the  specifications 
docui  lent,  including  the  Environmental 
Assessment,  Regulatory  Impact  Review, 
and  Initial  Regulatory  Flexibility 
Analjteis  (EA/RIR/IRFA)  and  other 
supp(  rting  documents  for  the 
specii  ications  are  available  from  Daniel 
Furlo:  ig.  Executive  Director,  Mid- 
Atlan  ic  Fishery  Management  Council, 
Room  2115,  Federal  Building,  300  South 
Street  Dover.  DE  19901-6790.  The 
specil  ications  document  is  also 
accesi  ible  via  the  Internet  at  http:// 
www.  naf mc.org.  Written  comments  on 
the  pi  aposed  rule  should  be  sent  to 
Patric  a  A.  Kurkul,  Regional 
Admi  listrator,  NMFS,  Northeast 
Regioial  Office,  One  Blackburn  Drive, 
Glouc  ester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments — 2004 
Sumn  ler  Flounder,  Scup,  and  Black  Sea 
Bass  J  pecifications."  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-!i  135.  Comments  will  not  be 
accep  ed  if  submitted  via  e-mail  or  the 
Intern  et. 

FOR  Fl  IRTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analy  st,  (978)  281-9279,  fax  (978)  281- 
9135,  B-mail 
sarah  mcIaughlin@noaa.gov. 

SUPPL  -MENTARY  INFORMATION: 

Backj  round 

The  summer  flounder,  scup,  and 
black  sea  bass  fisheries  are  managed 
coope  ratively  by  the  Adantic  States 
Marin  e  Fisheries  Commission 
(Conu  aission)  and  the  Mid-Atlantic 
Fishei  y  Management  Council  (Council), 
in  cot  sultation  with  the  New  England 
and  S  )uth  Atlantic  Fishery  Management 
Coun<  ils.  The  management  units 
specified  in  the  FMP  include  summer 
flounder  (Paralichthys  dentatus)  in  U.S. 
water*  of  the  Atlantic  Ocean  from  the 
southi  im  border  of  North  Carolina  (NC) 
north'  vrard  to  the  U.S./Canada  border, 
and  s<up  [Stenotomus  chrysops)  and 
black  sea  bass  (Centropristis  striata)  in 
U.S.  V  aters  of  the  Atlantic  Ocean  from 
35°13  3'  N.  lat.  (the  latitude  of  Cape 
Hattei  as  Lighthouse,  Buxton,  NC) 


northward  to  the  U.S./Canada^border. 
Implementing  regulations  for  these 
fisj^eries  are  foimd  at  50  CFR  part  648, 
subparts  A,  G  (siunmer  flounder),  H 
(scm>),  and  I  (black  sea  bass). 

The  regiUations  outline  the  process 
for  specifying  annually  the  catch  limits 
for  the  siunmer  flounder,  scup,  and 
black  sea  bass  commercial  and 
recreational  fisheries,  as  well  as  other 
management  measures  (e.g.,  mesh 
requirements,  minimum  fish  sizes,  gear 
restrictions,  possession  restrictions,  and 
area  restrictions)  for  these  fisheries.  The 
measures  are  intended  to  achieve  the 
annual  targets  set  forth  for  each  species 
in  the  FMP,  specified  either  as  an  F  rate 
or  an  exploitation  rate  (the  proportion  of 
fish  avaUable  at  the  beginning  of  the 
year  that  are  removed  by  fishing  during 
the  year).  Once  the  catch  limits  are 
established,  they  are  divided  into  quotas 
based  on  formulas  contained  in  the 
FMP. 

As  required  by  the  FMP,  a  Monitoring 
Committee  for  each  species,  made  up  of 
members  from  NMFS,. the  Commission, 
and  both  the  Mid- Atlantic  and  New 
England  Fishery  Management  Coimcils, 
is  required  to  review  annually  the  best 
available  scientific  information  and  to 
recommend  catch  limits  and  other 
management  measures  that  will  achieve 
the  target  F  or  exploitation  rate  for  each 
fishery.  The  Council's  Demersal  Species 
Committee  and  the  Conunission's 
Summer  Flounder.  Scup,  and  Black  Sea 
Bass  Management  Board  (Board)  then 
consider  the  Monitoring  Committees' 
recommendations  and  any  public 
comment  and  make  their  own 
recommendations.  While  the  Board     . 
action  is  final,  the  Council's 
recommendations  must  be  reviewed  by 
NMFS  to  assiure  that  they  comply  with 
FMP  objectives.  The  Council  and  Board 
made  their  annual  recommendations  at 
a  joint  meeting  held  August  4-7,  2003. 

Explanation  of  Research  Set*  Aside 

In  2001,  regulations  were 
implemented  under  Framework 
Adjustment  1  to  the  FMP  to  allow  up  to 
3  percent  of  the  Total  Allowable 
Landings  (TAL)  for  each  of  the  species 
to  be  set  aside  each  year  for  scientific 
research  piuposes.  For  the  2004  fishing 
year,  a  Request  for  Proposals  was 
published  in  January  2003  to  solicit 
research  proposals  based  upon  the 
research  priorities  that  were  identified 
by  the  Coimcil  (68  FR  3864,  January  27, 
2003).  The  deadline  for  submission  of 
proposals  was  March  28,  2003.  Three 
applicants  were  notified  in  August  2003 
that  their  research  proposals  had 
received  favorable  preliminary  review. 
For  informational  purposes,  this 
proposed  nile  includes  a  statement 
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indicating  the  amoimt  of  quota  that  has 
been  preliminarily  set  aside  for  research 
purposes,  as  recommended  by  the 
Council  and  Board,  and  a  brief 
description  of  the  three  RSA  projects. 
The  RSA  amounts  may  be  adjusted  in 
the  final  rule  establishing  the  annual 
specifications  for  the  siunmer  flounder, 
scup,  and  black  sea  bass  fisheries  or,  if 
the  total  amoiuit  of  the  quota  set-aside 
is  not  awarded,  NMFS  will  publish  a 
notice  in  the  Federal  Register  to  restore 
the  unused  RSA  amoimt  to  the 
applicable  TAL. 

For  2004,  three  RSA  projects  have 
been  conditionally  approved  by  NMFS, 
and  are  currently  awaitii^  awa^  by  the 
NOAA  Ckants  Office.  The  total  RSA 
quota,  approved  by  the  Council  and 
Board,  allocated  for  all  three  projects 
are:  174,750  lb  (79  metric  tons  (mt))  of 
siunmer  flounder;  160,000  lb  (73  mt)  of 
scup;  134,792  lb  (61  mt)  of  black  sea 
bass;  281,250  lb  (128  mt)  oiLoIigo 
squid;  and  297,750  lb  (135  mt)  of 
bluefish. 

The  University  of  Rhode  Island 
submitted  a  proposal  to  develop  a 
fishery-independent  scup  survey  that 
utilizes  unvented  fish  traps  fished  on 
hard  bottom  areas  in  southern  New 
England  waters  to  characterize  the  size 
composition  of  the  scup  population. 
Survey  activities  would  be  conducted 
from  May  1  through  November  30,  2004, 
at  six  rocky  bottom  study  sites  located 
offshore,  where  there  is  a  minimal  scup 
pot  fishery  and  no  active  trawl  fishery. 
One  vessel  would  conduct  the  project. 
Sampling  would  occur  off  the  coasts  of 
Rhode  Island  and  southern 
Massachusetts.  The  RSA  allocated  for 
this  project  is  12,292  lb  (5.6  mt)  of  black 
sea  bass  and  40,000  lb  (18  mt)  of  scup. 

The  National  Fisheries  Institute  and 
Rutgers  University  submitted  a  proposal 
to  conduct  a  second  year  of  work  on  the 
development/refinement  of  a 
commercial  vessel-based  survey 
program  in  the  Mid-Atlantic  region  that 
tracks  the  migratory  behavior  of  selected 
recreationally  and  commercially 
important  species.  Information  gathered 
during  this  project  would  supplement 
the  NMFS  finfish  survey  databases  and 
include  development  of  ways  ta  better 
evaluate  how  seasonal  migration  of  fish 
in  the  Mid- Atlantic  influences  stock 
abundance  estimates.  One  vessel  would 
conduct  research  trawl  survey  work  in 
the  Mid-Atlantic  along  six  offshore 
transects  near  Alvin,  Hudson, 
Wilmington,  Baltimore,  and  Washington 
Canyons.  Up  to  16,  2-hour  tows  would 
be  conducted  among  10  sites  along  each 
transect  from  45  to  225  fathoms  (82  to 
411  meters).  The  Baltimore  and  Hudson 
Canyons  transects  would  be  surveyed  in 
January  and  May  and  all  six  transects 


would  be  surveyed  in  March. 
Additional  transects  may  be  conducted 
if  necessary.  Approximately  20  vessels 
operating  from  Rhode  Island  to  North 
Carolina  would  participate  in  the 
project  over  the  period  of  January  1 
through  December  31,  2004.  The  RSA 
allocated  for  the  project  is  74,750  lb  (40 
mt)  of  summer  flounder;  120,000  lb  (54 
mt)  of  scup;  281,250  lb  (128  mt)  of 
Loligo  squid;  51,000  lb  (23  mt)  of  black 
sea  bass;  and  104,816  lb  (48  mt)  of 
bluefish. 

The  Cornell  Cooperative  Extension  of 
Suffolk  County,  New  York,  submitted  a 
proposal  to  evaluate  fish  escapement 
from  certain  gear  and  fish  behavior  of 
black  sea  bass,  and  is  intended  to 
enhance  fishery  information  relative  to 
the  black  sea  bass  pot  fishery  in  the 
Mid-Atlantic  region.  With  the  use  of 
experimental  pots  and  underwater 
video,  various  escape  vent 
configurations  would  be  investigated. 
The  project  would  also  explore  black 
sea  bass  mortality  in  pots  left  fishing 
during  closed  periods.  Additionally,  a 
sea  sampling  and  dockside  sampling 
program  for  black  sea  bass  that 
supplements  the  NMFS  black  sea  bass 
tagging  program  would  be  implemented. 
One  vessel  would  conduct  the  project, 
and  sampling  would  occiu-  off  Long 
Island,  New  York,  from  April  1  through 
December  31,  2004.  The  RSA  allocated 
for  the  project  is  71,500  lb  (32  mt)  of 
black  sea  bass. 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on 
applications  for  proposed  EFFs. 

Explanation  of  Quota  Adjustments  Due 
to  Quota  Overages 

This  proposed  rule  calculates 
commercial  quotas  based  on  the 
proposed  TALs  and  Total  Allowable 
Catches  (TACs)  and  the  formulas  for 
allocation  contained  in  the  FMP.  In 
2002,  NMFS  published  final  regulations 
to  implement  a  regulatory  amendment 
(67  FR  6877,  February  14,  2002)  that 
revised  the  way  in  which  the 
commercial  quotas  for  summer 
flounder,  scup,  and  black  sea  bass  are 
adjusted  if  landings  in  any  fishing  year 
exceed  the  quota  allocated  (thus 
resulting  in  a  quota  overage),  ff  NMFS 
approves  a  different  TAL  or  TAC  at  the 
final  rule  stage,  the  commercial  quotas 
will  be  recalculated  based  on  the 
formulas  in  the  FMP.  Likewise,  if  new 
information  indicates  that  overages  have 
occurred  and  deductions  are  necessary, 
NMFS  will  publish  notice  of  the 
adjusted  quotas  in  the  Federal  Register. 


NMFS  anticipates  that  the  information 
necessary  to  determine  whether  overage 
deductions  are  necessary  will  be 
available  by  time  of  publication  of  the 
final  rule  to  implement  these 
specifications.  The  commercial  quotas 
contained  in  this  proposed  rule  for 
summer  flounder,  scup,  and  black  sea 
bass  do  not  reflect  any  deductions  for 
overages.  The  final  nile,  however,  will 
contain  quotas  that  have  been  adjusted 
consistent  with  the  procedures 
described  above  and  contained  in  the 
regulatory  amendment.  Accordingly, 
landings  information  Mrill  be  based 
upon:  (1)  Landings  reported  for  the 
period  January  1-October  31,  2003;  (2) 
landings  from  the  period  November  1— 
December  31,  2002;  and  (3)  late  reported 
landings  for  the  period  January 
1-October31,2002. 

Summer  Flounder 

The  FMP  specifies  a  target  fishing 
mortality  rate  (F)  of  F„,„,  3iat  is.  the 
level  of  fishing  that  produces  maximum 
yield  per  recruit.  The  best  available 
scientific  information  indicates  that,  for 
2004,  Fmu  for  summer  flounder  is  0.26 
(equal  to  an  exploitation  rate  of  about  22 
percent  from  fishing). 

The  status  of  the  summer  flounder 
stock  is  evaluated  annually.  The  most 
recent  stock  assessment,  updated  by  the 
Northeast  Fisheries  Science  Center 
(NEFSC)  Southern  Demersal  Working 
Group  in  June  2003,  indicated  that  the 
summer  flounder  stock  is  not  overfished 
and  overfishing  is  not  occurring, 
according  to  the  definitions  in  the  FMP. 
This  conclusion  was  derived  from  the 
fact  that,  in  2002,  the  estimated  total 
stock  biomass  of  124  million  lb  (56,246 
mt)  is  5  percent  above  the  biomass 
threshold  of  117.3  miUion  lb  (53,200  mt) 
under  which  the  stock  is  considered 
overfished  (V2Bmsy).  and  the  estimated  F 
of  0.23  was  below  the  FMP  overfishing 
definition  of  F=Fmax=0.26.  In  addition, 
spawning  stock  biomass  (SSB)  has 
increased  steadily  from  20.5  million  lb 
(9,303  mt)  in  1993  to  93  million  lb 
(42,185  mt)  in  2002,  the  highest  value  in 
the  time  series.  Although  the  stock  is  no 
longer  considered  oved^shed,  additional 
rebuilding  is  necessary  because  the 
Magnuson-Stevens  Act  requires  that 
stocks  be  rebuilt  to  the  level  that 
produces  maximum  sustainable  yield  on 
a  continuing  basis,  i.e.,  234.6  million  lb 
(106,400  mt)  for  summer  flounder. 

The  Summer  Flounder  Monitoring 
Committee  reviewed  the  stock  status 
and  recommended  a  TAL  of  28.2 
million  lb  (12,791  mt),  an  increase  of  21 
percent  relative  to  the  2003  TAL.  The 
Monitoring  Committee  determined  that 
this  TAL  would  have  at  least  a  50- 
percent  probability  of  achieving  the 
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Furaei  (0.26)  that  is  specified  in  the  FMP. 
if  the  2003  TAL  and  assumed  discard 
levels  are  not  exceeded.  The  TAL 
associated  with  the  target  F  is  allocated 
60  percent  to  the  commercial  sector  and 
40  percent  to  the  recreational  sector; 
therefore,  the  initial  JAL  would  be 
allocated  16.92  million  lb  (7,675  mt)  to 
the  commercial  sector  and  11.28  million 
lb  (5,117  mt)  to  the  recreational  sector. 
The  commercial  quota  is  then  allocated 
,  to  the  coastal  states  based  upon 
percentage  shares  specified  in  the  FMP. 

The  Council  and  Board  adopted  the 
Summer  Flounder  Monitoring 
Committee's  recommendation.  The 
Cmmcil  and  Board  also  agreed  to  set 
aside  174,750  lb  (79.3  mt)  of  the 
summer  floimder  TAL  for  research 
activities.  After  deducting  the  RSA,  the 
TAL  would  be  divided  into  a 
commercial  quota  of  16.82  million  lb 


(7,630 1  it)  and  a  recreational  harvest 
limit  of  11.21  million  lb  (5,085  mt). 

In  ad  lition,  the  Commission  is 
expecte  i  to  maintain  the  voluntary 
measiui  is  currently  in  place  to  reduce 
regulate  ry  discards  that  occiu-  as  a  result 
of  landing  limits  established  by  the 
states.  The  Commission  established  a 
system  whereby  15  percent  of  each 
state's  quota  would  be  voluntarily  set 
aside  e^ch  year  to  enable  vessels  to  land 
an  incidental  catch  allowance  after  the 
directed  fishery  has  been  closed.  The 
intent  of  the  incidental  catch  set-aside  is 
to  reduqe  discards  by  allowing 
fisherman  to  land  summer  flounder 
caught  mcidentally  in  other  fisheries 
during  ^e  year,  while  also  ensuring  that 
the  state's  overall  quota  is  not  exceeded. 
These  C  ommission  set-asides  are  not 
include  i  in  any  tables  in  this  document, 
because  NMFS  does  not  have  authority 
to  estab  ish  such  subcategories. 


Table  1.— 2004  Proposed  Intial  Summer  Flounder  State  Commercial  Quotas 


state 


ME 

NH  . 

MA. 

Rl... 

Ct  , 

NY  , 

NJ. 

DE 

MD 

VA 

NC 


Total 


Percenl  share 


1>, 


1) 


2l 
2' 


'  Kilograms  are  as  converted  from  pounds  and  do  not  a(  d  to  the  converted  total  due  to  rounding. 


Scup 

Scup  was  most  recently  assessed  at 
the  35th  Northeast  Regional  Stock 
Assessment  Review  Committee  (SARC 
35)  in  June  2002.  SARC  35  concluded 
that  scup  are  no  longer  overfished,  but 
stock  status  with  respect  to  overfishing 
cannot  currently  be  evaluated,  due  to  a 
lack  of  reliable  discard  estimates  and 
information  regarding  the  length 
composition  of  scup  landings  and 
discards.  Scup  SSB  is  increasing.  The 
NEFSC  spring  survey  3 -year  average 
(2001  through  2003)  for  scup  SSB  was 
3.31  kg/tow,  which  is  about  19  percent 
higher  than  the  threshold  that  defines 
the  stock  as  overfished  (2.77  kg/tow). 

SARC  35  indicated  that  relative 
exploitation  rates  on  scup  have  declined 
in  recent  years,  although  the  absolute 
value  of  F  cannot  be  determined. 
Overall,  most  recent  scup  survey 
observations  indicate  strong  recruitment 
and  some  rebuilding  of  age  structure. 


NMFS  proposes  to  implement  the 
28.2-million  lb  (12,791-mt)  TAL  with  a 
174,750-lb  (79.3-mt)  RSA,  as 
'recommended  by  the  Coimcil  and 
Board.  The  11.21-million  lb  {5,085-mt) 
recreational  harvest  limit  would  be 
allocated  on  a  coastwide  basis.  The 
commercial  quota  would  be  allocated  to 
the  states  as  shown  in  Table  1.  table  1 
presents  the  allocations  by  state,  with 
and  without  the  commercial  portion  of 
the  174,750-lb  (79.3-mt)  RSA  deduction. 
These  state  quota  allocations  are 
preliminary  and  are  subject  to  a 
reduction  if  there  are  overages  of  a 
state's  2003  quota  (using  the  landings 
information  and  procediu'es  described 
earlier).  Any  commercial  quota 
adjustments  will  be  published  in  the 
Federal  Register  in  the  final  rule 
implementing  these  specifications. 
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Commercial  quota 
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35 

523,461 
1,203,647 

173,228 

586,896 
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1,365 
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1,636,032 
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7,674,862 


Commercial  quota  less  RSA 


7,997 
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1.146,871 

2,637.117 

379,531 

1,285,853 
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2,991 

342,878 

3,564,445 

4,615.059 
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3,628 
35 

520,217 
1.196.188 

172,154 

583,259 

1,275,665 

1,357 

155,528 
1,625,894 
2,093,377 


7,627,303 


SARC  3  i  noted  that  the  stock  can  likely 
sustain  nodest  increases  in  catch,  but 
that  sue  1  increases  should  be  taken  with 
due  con  sideration  of  the  uncertainties 
associat  sd  with  the  stock  status 
determi  lation. 

The  ts  rget  exploitation  rate  for  scup 
for  2004  is  21  percent.  The  FMP 
specifiei  t  that  the  TAC  associated  with  a 
given  e^loitation  rate  be  allocated  78 
percent  to  the  commercial  sector  and  22 
percent  to  the  recreational  sector.  Scup 
discard  estimates  are  deducted  ft'om 
both  sedtors'  TACs  to  establish  TALs  for 
each  sedtor  (TAC  less  discards  =  TAL). 
The  coiimercial  TAL  is  then  allocated 
on  a  peicentage  basis  to  three  quota 
periods,- as  specified  in  the  FMP:  Winter 
1  (Janualy-April) — 45.11  percent; 
Siunmei  (May-October) — 38.95  percent; 
and  Wiijter  II  (November-December) — 
15.94  p^ent. 

The  proposed  scup  specifications  for 
2004  are  based  on  an  exploitation  rate 


in  the  rebuilding  schedule  that  was  .,     * 
approved  when  scup  was  added  to  the 
FMP  in  1996,  prior  to  passage  of  the 
Sustainable  Fisheries  Act  (SFA). 
Subsequently,  to  comply  with  the  SFA 
amendments  to  the  Magnuson-Stevens 
Act,  the  Council  prepared  Amendment 
12,  which  proposed  to  maintain  the 
existing  rebuilding  schedule  for  scup 
established  by  Amendment  8.  On  April 
28, 1999,  NMFS  disapproved  that 
rebuilding  plan  for  scup  because  the 
rebuilding  schedule  did  not  appear  to  be 
sufficiently  risk-averse.  NMFS  advised 
the  Council  that  the  exploitation  rate 
reflects  the  overfishing  definition 
(converted  to  an  F  rate)  which  is 
conceptually  sound  and  supported  by 
NMFS.  Therefore,  for  the  short  term,  the 
proposed  scup  specifications  for  2004 
are  based  on  an  exploitation  rate  of  21 
percent.  NMFS  believes  that4he  long- 
term  risks  associated  with  the 
disapproved  rebuilding  plan  are  not 
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applicable  to  the  proposed 
specifications  since  liey  apply  only  for 
one  fishing  year  and  will  be  reviewed, 
and  modified  as  appropriate,  by  the 
Council  and  NMFS  annually.  The  scup 
stock  has  shown  signs  of  significant 
rebuilding  and  is  no  longer  overfished. 
It  is,  therefore,  not  necessary  for  2004  to 
deviate  fi-om  the  specified  exploitation 
rate.  Fiuthermore,  settfng  the  scup 
specifications  using  an  exploitation  rate 
of  21  percent  is  a  more  risk-averse 
approach  to  managing  the  resource  than 
not  setting  any  specifications  imtil  the 
Council  submits,  and  NMFS  approves,  a 
revised  rebuilding  plan  that  complies 
with  all  Magnuson-Stevens  Act 
requirements. 

The  Scup  Monitoring  Committee 
reviewed  the  available  data  in  making 
its  recommendation  to  the  Coimcil.  The 
Scup  Monitoring  Committee 
recommended  a  scup  TAG  of  13.15 
million  lb  (5,965  mt),  and  a  TAL  of  11.0 
million  lb  (4,990  mt),  i.e.,  a  33-percent 
reduction  from  the  2003  TAL.  The 
Coimcil  and  Board  rejected  the 
Monitoring  Committee's  TAG  and  TAL 
reconunendations,  and  instead  adopted 
an  18.65-million  lb  (8,460-mt)  TAC  and 
a  16.5-million  lb  (7,484-mt)  TAL  [i.e., 
the  same  amounts  as  implemented  in 
2003).  The  reduction  proposed  by  the 
Monitoring  Committee  was  in  response 
to  lower  survey  biomass  index  in  the 
spring  2003  survey  than  in  the  spring 
2002  sxuvey.  However,  the  reference 
point  measiue  specified  in  the  FMP  is 


a  three-year  moving  average  of  the 
survey  biomass  index  rather  than  a 
single  index  data  point.  The  rationale  of 
the  Coimcil  and  the  Board  for  the 
rejection  of  the  Monitoring  Committee 
recommendation  was  based  on  a 
comparison  of  the  three-year  moving 
average  biomass  index  calculated  this 
year  (3.31  kg/tow)  compared  with  the 
index  value  calculated  last  year  (3.30 
kg/tow).  Because  the  value  for  2001 
through  2003  is  slightly  higher  than  the 
value  for  2000  through  2002,  the 
Council  did  not  support  a 
recommendation  for  a  33-percent 
decrease  in  the  scup  quota.  NMFS  is 
proposing  to  implement  the  Council's 
and  Board's  TAC/TAL  recommendation 
because  it  is  considered  likely  to 
achieve  the  21 -percent  exploitation  rate 
that  is  required  by  the  FMP. 

Using  the  sector  adlocation  specified 
in  the  FMP  (commercial — 78  percent; 
recreational— 22  percent),  the  Council's 
recommendation  would  result  in  a 
commercial  TAC  of  14.55  million  lb 
(6,600  mt)  and  a  recreational  TAC  of 
4.10  million  lb  (1,860  mt).  Using  the 
same  commercial  and  recreational 
discard  estimates  used  for  the  2003 
specifications  [i.e.,  2.08  million  lb  (943 
mt)  for  the  commercied  sector,  and 
70,000  lb  (32  mt)  for  the  recreational 
sector),  the  Scup  MC  recommendation 
would  result  in  an  initial  conunercial 
TAL  of  12.47  million  lb  (5,656  mt)  and 
recreational  harvest  limit  of  4.03  million 
lb  (1,828  mt).  The  Council  and  Board 

Table  2.— Potential  Increase  in  Winter  II  Possession  Limits  Based  on 

From  Winter  I  to  Winter  II  Period 


also  agreed  to  set  aside  160,000  lb  (73 
mt)  of  the  scup  TAL  for  research 
activities.  The  TAL,  after  deducting  the 
160,000-lb  (73-mt)  RSA,  would  result  in 
a  conmiercial  quota  of  12.35  million  lb 
(5,600  mt)  and  a  recreational  harvest 
limit  of  3.99  miUion  lb  (1,812  mt). 

NMFS  is  proposing  to  retain  the 
current  Winter  period  possession  limits 
of  15,000  lb  (6.8  mt)  for  Winter  I 
(January-April),  with  a  reduction  to 
1,000  lb  (454  kg)  when  80  percent  of  the 
Winter  I  quota  is  projected  to  be 
harvested,  and  1,500  lb  (680  kg)  for 
Winter  II  (November-December).  Public 
comments  are  requested  on  these 
proposed  measures.  - 

The  final  rule  to  implement 
Framework  3  to  the  FMP  (68  FR  62250, 
November  3,  2003)  implemented  a 
process,  for  years  in  which  the  full 
Winter  I  commercial  scup  quota  is  not 
harvested,  to  allow  unused  quota  from 
the  Winter  I  period  to  be  rolled  over  to 
the  quota  for  the  Winter  11  period.  In  any 
year  that  NMFS  determines  that  the 
landings  of  scup  during  Winter  I  are  less 
than  the  Winter  1  quot^  for  that  year, 
NMFS  will,  through  a  notification  in  the 
Federal  Register,  increase  the  Winter  11 
quota  for  that  year  by  the  amount  of  the 
Winter  I  underharvest,  and  adjust  the 
Winter  n  possession  limits  consistent 
with  the  amount  of  the  quota  increase, 
based  on  the  possession  limits 
presented  in  Table  2. 

THE  Amount  of  Scup  Rolled  Over 


Initial  Winter  11  possession  limit 

Rollover  from  Winter  1  to  Winter  II 

Increase  in  initial  Winter  II 

Final  Winter  II  possession 

kg 

lb 

mt 

possessKX)  limit 

limit  after  rollover  from 

lb 

lb 

kg 

Winter  1  to  Winter  II 

lb 

kg 

1,500  

680 
680 
680 
680 
680 

0-499,999 

500,000-999,999 

1,000,000-1,499,999 

1,500,000-1,999,999 

2,000,000-2,500,000 

0-227 

227-454 

454-680 

680-907 

907-1.134 

0 

500 

1,000 

1,500 

2,000 

0 
227 
454 
680 
907 

1,500 
2,000 
2,500 
3,000 
3.500 

1.500  

680 

1,500  

907 

1,500 

1134 

1,500  

1361 

1587 

Table  3  presents  the  2004  conunercial 
allocati9n  recommended  by  the  Council 
with,  and  without,  the  160.000-lb  (73- 
mt)  RSA  deduction.  These  2004 


allocations  are  preliminary  and  may  be 
subject  to  downward  adjustment  due  to 
2003  overages  in  the  final  rule 
implementing  these  specifications, 


using  the  procedures  for  calculating 
overages  described  earlier. 


Table  3.— 2004  Proposed  Initial  Total  Allowable  Catch,  Commercial  Scup  Quota,  and  Possession  Limits  in 

LB  (KG) 


Period 

Percent 

TAC 

Discards 

Commercial  quota 

Commercial  quotas 
less  RSA 

Possession  limits 

Winter  1 

Summer 

45.11 
38.95 

6,563,505 
(2,977,186) 

5,667,225 
(2,570,636) 

938,288 
(425,605) 

810,160 
(367,486) 

5,625,217 
(2,551,582) 

4,857.065 
(2,203,150) 

5,568,920 
(2,526,045) 

4,808.455 
(2,181,101) 

'  15,0001 

(6,804) 

(^ 
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Table  3.— 2004  Prof»osed  Initial  Total  Allpwable  Catch,  Commercial  Scup  Quota,  and  Possession  Limits,  in 

LB  (KG)— Continued 


Period 


winter  II 


Total  2 


Percent 


15.94 


100.00 


TAG 


2,319,27( 
(1.052,014 


14,550,00( 
(6,599,837 


^  The  Winter  I  landing  limit  would  drop  to  1,000  lb  (454 
2  Totals  subject  to  rounding  error. 
3Not  applicabte. 


The  Council  and  Board  did  not 
recommend  any  other  changes  to  the 
existing  commercial  minimum  mesh 
size,  minimum  mesh  threshold 
possession  limit,  or  the  commercial 
minimum  fish  size.  Therefore,  these 
management  measures  are  proposed  to 
remain  imchanged. 

Scup  Gear  Restricted  Areas  (GRAs)— 
Request  for  Conunents 

In  2000,  the  31st  Stock  Assessment 
Review  Committee  (SARC  31) 
emphasized  the  need  to  reduce  scup 
mortality  resulting  from  discards  in  the 
scup  fishery  and  in  other  fisheries.  In 
response  to  that  recommendation,  GRAs 
were  established  during  the  2000  fishing 
year  (65  FR  33486,  May  24,  2000,  and 
65  FR  81761,  Dec.  27,  2000)  and 
modified  for  the  2001  fishing  year  (66 
FR  12902,  March  1,  2001).  The  GRAs 
prohibit  trawl  vessels  from  fishing  for, 
or  possessing,  certain  non-exempt 
species  [Loligo  squid,  black  sea  bass, 
and  silver  hake  (whiting))  when  fishing 
with  mesh  smaller  than  that  required  to 
fish  for  scup  during  the  effective  periods 
Oanuaiy  1  through  March  15  for  die 
Southern  GRA,  and  November  1  through 
December  31  for  the  Northern  GRA). 

For  2003",  the  Council  recommended 
allowing  vessels  to  fish  for  non-exempt 
species  with  small  mesh  in  the  GRAs, 
provided  they  use  specially  modified 
trawl  nets,  and  carry  observers, 
consistent  with  Atlantic  Coastal 
Cooperative  Statistics  Program  observer 
standards.  Instead,  NMFS  implemented 
an  alternative  program  (the  GRA 
Exemption  Program),  requiring  100- 
percent  observer  coverage  for  all  vessels 
fishing  with  small  mesh  for  non-exempt 
species  iii  the  GRAs,  using  the  modified 
gear.  This  alternative  imposed 
significantly  fewer  administrative  and 
enforcement  complexities,  and  was 
intended  to  provide  more  data  to 
evaluate  the  effectiveness  of  the  gear 
modifications  (68  FR  60,  January  2, 
2003). 

Since  the  final  rule  for  the  2003 
fishing  year,  the  Council  has  reviewed 
a  number  of  analyses  conducted  by 


Discards 


331,522 
(150,391) 


2,080,000 
(943,482) 


Commercial  quota 


1,987,718 
(901,623) 


12,470,000 
(5,656,355 


Commercial  quotas 
lessRSA 


1,967,825 
(892,600) 


12,345,200 
(5,599,745) 


Possession  limits 


1,500 
(680) 


<g)  upon  attainment  of  80  percent  of  ttie  seasonal  allocation. 


I 


Council  staff  and  others  and  noted  that 
in  som^  years  the  distribution  of  Loligo 
squid  aid  scup  overlapped,  increasing 
the  potential  for  scup  discards. 
However,  they  were  concerned  that 
Loligo  Jquid  fishermen  would  be 
restricted  fi-pm  areas  and  during  times 
when  I  oligo  squid  and  scup  did  not  co- 
occur.  ,  \^s  such,  the  Council 
recomr  lended  a  GRA  Access  Program, 
pattern  3d  after  the  program  used  to 
provid(  access  to  sea  scallops  in  the 
groundfish  closed  areas  in  1999  through 
2001,  tiat  would  allow  small  mesh 
fisheries  to  occur  in  the  GRAs  until  a 
pre-det  jrmined  level  of  soup  discards 
was  rea  ched  to  trigger  a  closure  to  small 
mesh  g  Jar.  The  triggers  for  the  Northern 
and  So  xthern  GRA  would  be  50,000  lb 
(22.68  nt)  and  70,000  lb  (31.75  mt)  of 
scup  di  Bcards,  respectively.  These  were 
chosen  by  the  Council  as  appropriate 
levels  1 3  indicate  that  discards  had 
becom«  significant  and  that  the  areas 
should  be  closed  to  small  mesh 
fisherie  s.  The  Council  recommended 
that  th0  NMFS  Northeast  Fisheries 
Scienc<  Center  determine  the  level  of 
observe  r  coverage  necessary  to  provide 
an  acci  rate  estimate  of  scup  discards 
with  a  ligh  confidence  level. 

The  ( louncil  recommended  the 
foUowi  ig  requirements  of  the  GRA 
Access  Program: 

(1)  A  1  qualified  vessels  that  wish  to 
particij  late  in  the  GRA  Exemption 
Prograi  i  must  enroll  in  the  program  and 
obtain  i  i  Letter  of  Authorization  from  the 
Region!  il  Administrator; 

(2)  A 1  participating  vessels  must  have 
installe  1  on  board  an  operational  vessel 
monito  ing  system  (VMS)  unit; 

(3)  A  vessel  planning  to  fish  in  the 
GRAs  r  mst  submit  a  report  through  the 
VMS  e-  mail  messaging  system  of  its 
intenti<  n  to  fish  in  the  GRA  prior  to  the 
25th  of  the  month  before  the  month  in 
which  <he  anticipated  trip(s)  are  to  be 
taken. '  'he  report  must  include  the 
foUowi  ig  information:  Vessel  name  and 
permit  lumber;  owner  and  operator's 
names;  owner  and  operator's  phone 
numbei  s;  and  number  of  trips 


anticipated  in  the  GRA  during  the 
iflonth; 

(4)  In  addition  to  the  above  advance 
notice-for  accessing  the  GRA,  for  the 
purpose  of  randomly  selecting  vessels  to 
carry  a  NMFS-certified  observer,  a 
vessel  must  notify  NMFS  of  its  intention 
to  fish  in  the  GRA  at  least  5  working 
days  prior  to  the  date  it  intends  to 
depart  on  each  trip  into  a  GRA.  For  each 
of  these  reports,  vessels  must  submit  the 
following  information:  Vessel  name  and 
permit  number;  owner  and  operator's 
names;  owner  and  operator's  phone 
numbers;  date  and  time  of  departure; 
port  of  departure;  and  the  specific  GRA 
to  be  fished; 

(5)  A  vessel  which  does  not  have  a 
valid  Coast  Guard  Inspection  Sticker  is 
deemed  inadequate  or  unsafe  for 
purposes  of  canying  a  NMFS-certified 
observer  and  will  be  prohibited  from 
participating  in  the  Area  Access 
Program  until  the  vessel  is  inspected  by 
the  Coast  Guard  and  receives  its 
inspection  sticker; 

(6)  On  the  day  that  the  vessel  leaves 
port  to  fish  under  the  GRA  Access 
Program,  the  vessel  owner  or  operator 
must  declare  the  vessel  into  the  GRA 
Access  Program  through  the  VMS  prior 
to  leaving  port; 

(7)  The  vessel  owner  will  be 
responsible  for  paying  the  cost  of  the 
observer;  and 

(8)  The  GRA  Access  Program  for  each 
area  woidd  end  when  the  discard  of 
scup  was  projected  to  be  50,000  lb 
(22.68  mt)  for  the  Northern  GRA  and 
70,000  lb  (31.75  mt)  for  the  Southern 
GRA.  Termination  of  the  GRA  Access 
Program  for  each  area  will  be  made 
through  notification  in  the  Federal 
Register. 

The  Council  recommended  that  once 
the  triggers  are  reached  and  the  GRAs 
are  closed  to  small  mesh  fishermen,  the 
existing  GRA  Exemption  Program 
(described  at  68  FR  60)  resume. 

NMFS  proposes  to  implement  the 
Coimcil's  recommendations  regarding 
access  to  the  GRAs  as  described  above,  • 
with  the  exception  of  the  resimiption  of 
the  GRA  Exemption  program  once  a 
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discard  trigger  is  met,  the  requirement 
to  notify  NMFS  of  the  intention  to  fish 
in  the  GRA  the  month  before  the  month 
in  which  the  anticipated  trip{s)  are  to  be 
taken,  and  the  random  selection  of 
vessels  to  carry  a  NMFS-certified 
observer.  NMFS  maintains  that  the 
purpose  of  the  GRA  Access  Program 
should  be  to  record  data  regarding  the 
use  and  effectiveness  of  gear 
modifications  employed  by  the 
participating  vessels  in  attempts  to 
reduce  scup  bycatch,  and  also  to 
monitor  scup  discards  so  that  the  GRA 
Access  Program  can  be  discontinued 
when  the  trigger  is  reached.  Also, 
because  the  trigger  amoimt  involves 
only  scup  that  are  discarded,  only 
limited  information  must  be  collected 
under  the  GRA  Access  Program.  The 
Northeast  Fisheries  Science  Ceilter  has 
recommended  that  NMFS  utilize 
individuals  to  serve  as  "scup  GRA 
monitors,"  rather  than  NMFS-certified 
observers  as  required  imder  the  current 
regulations,  to  collect  data  on  scup 
discards.  A  similar  system  exists  for 
monitoring  in  the  Atlantic  sea  scallop 
fishery.  NMFS  proposes  that  approved 
scup  GRA  monitors  be  placed  on  100 
percent  of  the  vessels  that  participate  in 
the  GRA  Access  program.  NMFS  is 
seeking  comment  on  the 
implementation  of  the  proposed  GRA 
Aqcess  Program  and  the  use  of  NMFS- 
approved  scup  GRA  monitors. 

Black  Sea  Bass 

Black  sea  bass  was  last  assessed  in 
June  1998  at  SARC27,  which  indicated 
that  the  species  was  overexploited  and 
at  a  low  biomass  level.  However,  the 
best  available  current  information  on 
stock  status  indicates  that  the  stock  has 
increased  in  recent  years  and  is  no 
longer  overfished.  The  SSB  estimate  for 
2003  (using  a  3-year  moving  average  of 
2001-2003)  is  0.509  kg/tow,  about  30 
percent  higher  than  the  2000-2002 
average  of  0.391  kg/tow. 

For  2004,  the  target  exploitation  rate 
for  black  sea  bass  is  25  percent.  The 
Black  Sea  Bass  Monitoring  Gonmiittee 
reviewed  the  stock  status  and  the 
projections  based  upon  these  data  and 
recommended  that  the  TAL  for  2004  be 
set  at  8  million  lb  (3,629  mt),  an 
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increase  of  almost  18  percent  relative  to 
the  2003  TAL.  The  FMP  specifies  that 
the  TAL  associated  with  a  given 
exploitation  rate  be  allocated  49  percent 
to  the  commercial  sector  and  51  percent 
to  the  recreational  sector;  therefore,  the 
initial  TAL  would  be  allocated  3.92 
million  lb  (1,778  mt)  to  the  commercial 
sector  and  4.08  miUion  lb  (1,851  mt)  to 
the  recreational  sector.  The  Council  and 
Board  adopted  this  TAL,  indicating  that 
it  would  achieve  the  25-percent 
exploitation  rate,  and  agreed  to  set  aside 
134,792  lb  (61  mt)  fof  research 
activities.  After  deducting  the  RSA,  the 
TAL  would  be  divided  into  a 
commercial  quota  of  3.86  million  lb 
(1,751  mt)  and  a  recreational  harvest 
limit  of  4.01  million  lb  (1,819  mt).  The 
Coimcil  and  Board  recommended  that 
all  other  measures  remain  unchanged. 
NMFS  proposes  to  implement  the 
8.0-million  lb  (3,629-mt)  TAL  with  a 
134,792-lb  (61-mt)  RSA,  as 
recommended  by  the  Council  and 
Board.  The  final  rule  to  implement 
Amendment  13  to  the  FMP  (68  FR 
10181,  March  4,  2003)  established  an 
annual  (calendar  year)  coastwide  quota 
for  the  commercial  black  sea  bass 
fishery  to  replace  the  quarterly  quota 
allocation  system. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Coimcil  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
that  describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  in  the  preamble  to  this  rule. 
This  proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  Federal 
rules.  A  copy  of  the  complete  IRFA  can 
be  obtained  from  the  Northeast  Regional 
Office  of  NMFS  (see  ADDRESSES)  oj  via 
the  Internet  at  http:/www.nero.mnfs.gov. 
A  summary  of  the  analysis  follows. 

The  economic  analysis  assessed  the 
impacts  of  the  various  management 
alternatives.  In  the  EA,  the  no  action 
alternative  is  defined  as  follows:  (1)  No 
proposed  specifications  for  the  2004 


summer  floimder,  scup,  and  black  sea 
bass  fisheries  would  be  published;  (2) 
the  indefinite  management  measiires 
(minimum  sizes,  bag  limits,  possession 
limits,  permit  and  reporting 
requirements,  etc.)  would  remain 
imchanged;  (3)  there  would  be  no  quota 
set-aside  allocated  to  research  in  2004; 
(4)  the  existing  GRA  regulations  would 
remain  in  place  for  2004;  and  (5)  there 
would  be  no  specific  cap  on  the 
allowable  annual  landings  in  these 
fisheries  (i.e.,  there  would  be  no  quota). 
Implementation  of  the  no  action 
alternative  would  be  inconsistent  with 
the  goals  and  objectives  of  the  FMP,  its 
implementing  regulations,  and  the 
Magnuson-Stevens  Act.  In  addition,  the 
no  action  alternative  would 
substantially  complicate  the  approved 
management  program  for  these  fisheries, 
and  would  very  likely  result  in 
overfishing  of  the  resources.  Therefore, 
the  no  action  alternative  is  not 
considered  to  be  a  reasonable  alternative 
to  the  preferred  action. 

Alternative  1  consists  of  the  harvest 
limits  proposed  by  the  Coimcil  and 
Board  for  summer  flounder,  scup,  and 
black  sea  bass.  Alternative  2  consists  of 
the  most  restrictive  quotas  (i.e.,  lowest 
landings)  considered  by  the  Council  and 
the  Board  for  all  of  the  species. 
Alternative  3  consists  of  the  least 
restrictive  quotas  (i.e.,  highest  landings) 
considered  by  the  Council  and  Board  for 
all  three  species.  Although  Alternative  3 
would  result  in  higher  landings  for 
2004,  it  would  also  likely  exceed  the 
biological  targets  specified  in  the  FMP. 

First,  a  preliminary  adjusted  quota 
was  calculated  by  deducting  the  RSA 
from  the  TAL.  Then,  the  preliminary 
commercial  quota  overages  for  the  2003 
fishing  year  were  deducted  from  the 
initial  2004  quota  alternatives.  The 
quota  overages  were  calculated 
according  to  the  procedures  described 
earlier,  using  available  data  as  of 
September  2003.  The  resulting 
preliminary  adjusted  commercial  quotas 
alternatives  presented  in  Table  4  are 
provisional  and  may  be  further  adjusted 
in  the  final  rule  implementing  the  2004 
specifications. 


Table  4.— Comparison  of  the  Alternatives  of  Quota  Combinations  Reviewed 

[In  million  lb] 


2004  initial 
TAL 


2004  RSA 


2003 

Commercial 

quota 

overage 


2004 

Preliminary 

adjusted  cxjm- 

mercial  quota* 


2004 
Preliminary 
recreational 
harvest  limit 


Summer  Flounder  Preferred  Altematlve 
Scup  Pretend  Alternative  (Status  quo) 


Quota  Altematlve  1  (Preferred) 


'28.20 
16.50 


0.17 
0.16 


0.05 
0.00 


16.77 
12.35 


11.21 
3.99 
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Table  4.— Comparison  of  the  AiiERNATivES  of  Quota  Combinations  Reviewed— Continued 

[In  million  lb] 


2004  initial 
TAL 


2004  RSA 


2003 

CommercteU 

quota 

overage 


2004 
Preliminary 
adjusted  com- 
mercial quota* 


2004 
Preliminary 
recreational 
harvest  limit 


Black  Sea  Bass  Preferred.  Alternative 


8.00 


0.13 


0.00 


3.86 


4.01 


Quota  Alternative  2  (Most  Restricth  >) 


Summer  Flounder 

Scup  Alternative  2 

Black  Sea  Bass  Altemative  2  (Status  Quo) 


23.30 

11.00 

6.80 


0.17 
0.16 
0.13 


0.05 
0.00 
0.00 


13.83 
8.06 
3.27 


9.25 
2.78 
3.40 


Quota  AHamative  3  (Least  Restricth  a) 


Summer  Fkxjnder  Altemative  3 

Scup  Altemative  3 

Black  Sea  Bass  Altemative  3  ... 


30.10 

22.00 

8.90 


0.17 
0.16 
0.13 


0.05 
0.00 
0.00 


17.91 

16.64 

4.30 


11.97 
5.20 
4.47 


*  Note  that  preliminary  quotas  are  provisional  and  ma  change  to  account  for  overage  of  the  2003  quotas 


Table  5  presents  the  percent  change        and 
associated  with  each  of  commercial  quotai 

quota  alternatives  (adjusted  for  overages 


R$A)  compared  to  the  final  adjusted 
for  2003. 


Table  5.— Percent  Change  Associated  With  Adjusted  Commercial  Quota  Alternatives  Compared  to  2003 

Adjusted  Quota 


Total  changes  including  overages  and  RSA 


Quota  altemative 
1  (prefen-ed) 


Quota  alternative 

2  (most 

restrictive) 


Quota  altemative 

3  (least 

restrictive) 


Summer  Flounder 


Aggregate  Change 


+21.30 


•+0.03 


+29.55 


Scup 


Aggregate  Change 


•+2.07 


-33.39 


+37.52 


Black  Sea  Bass 


Aggregate  Change 


+28.24 


*+8.64 


*  Denotes  status  quo  management  measures.  The  st^s 
what  most  likely  will  occur  in  'me  absence  of  implementing 


+42.86 


quo  or  "no  action"  measure  for  summer  flounder,  scup,  and  black  sea  bass  refers  to 
the  proposed  regulation. 


All  vessels  that  would  be  impacted  by 
this  proposed  rulemaking  are 
considered  to  be  small  entities; 
therefore,  there  would  be  no 
disproportionate  impacts  between  large 
and  small  entities.  The  categories  of 
small  entities  likely  to  be  affected  by 
this  action  include  commercial  and 
charter/party  vessel  owners  holding  an 
active  Federal  permit  for  simuner 
flounder,  scup,  or  black  sea  bass,  as  well 
as  owners  of  vessels  that  fish  for  any  of 
these  species  in  state  waters.  The 
Coimcil  estimates  that  the  proposed 
2004  quotas  could  affect  2,122  vessels 
that  held  a  Federal  summer  floimder, 
scup,  and/or  black  sea  bass  permit  in 
2002.  However,  the  more  immediate 
impact  of  this  rule  will  likely  be  felt  by 
the  1,041  vessels  that  actively 


partic  pated  (i.e.,  landed  these  species) 
fisheries  in  2002. 


m 


the  ie 


landei  1 

year 

depenid 


2302 


Tht  Council  estimated  the  total 
revenues  derived  from  all  species 

by  each  vessel  during  calendar 

to  determine  a  vessel's 
ence  and  revenue  derived  from  a 
particular  species.  This  estimate 
provi(  ed  the  base  fi-om  which  to 
compi  ire  the  effects  of  the  proposed 
quota  changes  from  2003  to  2004. 

The  Council's  analysis  of  the  harvest 
in  Altemative  1  (Preferred 
Alter4ative)  indicated  that  these  harvest 
would  produce  a  revenue 
for  1,036  commercial  vessels 
expected  to  be  impacted  by  this 
he  remaining  5  vessels,  which 
scup  only,  were  projected  to 
small  revenue  losses  (i.e.,  less 


limits 


levels 
increa  se 
that  aiei 
rule, 
lande^i 
incur 


than  5  percent)  due  to  the  decrease  in 
the  adjusted  scup  quota.  No  vessels 
were  expected  to  have  revenue  losses  of 
greater  than  5  percent. 

The  Coimcil  also  analyzed  changes  in 
total  gross  revenue  that  would  occur  as 
a  result  of  the  quota  alternatives. 
Assuming  2002  ex-vessel  prices 
(summer  flounder — $1.51 /lb;  scup — 
$0.66/lb;  and  black  sea  bass— $1.73/lb), 
the  2004  quotas  in  Preferred  Altemative 
1  (after  overages  have  been  applied) 
would  increase  total  summer  flounder, 
scup,  and  black  sea  bass  revenues  by 
approximately  $4.4  million,  $165,000, 
and  $1.5  million,  respectively,  relative 
to  2003  revenues. 

Assuming  that  the  total  ex-vessel 
gross  revenue  associated  with  the 
Preferred  Altemative  for  each  fishery  is 
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distributed  equally  among  the  vessels 
that  landed  that  species  in  2002,  the 
average  increase  in  gross  revenue  per 
vessel  associated  with  the  preferred 
quota  would  be  $5,585  for  siunmer 
flounder,  $331  for  soup,  and  $1,998  for 
black  sea  bass.  The  number  of  vessels 
landing  siunmer  floiuider,  scup,  and 
black  sea  bass  in  2002  was  796,  499,  and 
736,  respectively. 

The  overall  increase  in  gross  revenue 
associated  with  the  three  species 
combined  in  2004  compared  to  2003  is 
approximately  $6.1  million  (assimiing 
2002  ex-vessel  prices)  under  the 
Preferred  Alternative.  If  this  amount  is 
distributed  equally  among  the  1,041 
vessels  that  landed  summer  flounder, 
scup,  and/or  black  sea  bass  in  2002,  the 
average  increase  in  revenue  would  be 
approximately  $5,842  per  vessel. 

The  Council's  analysis  of  the  harvest 
limits  of  Alternative  2  (i.e.,  the  most 
restrictive  harvest  limits)  indicated  that 
these  harvest  limits  would  produce  a 
revenue  increase  for  371  commercial 
vessels,  primarily  because  a  large 
proportion  of  their  revenues  were 
derived  from  black  sea  bass,  and  a 
revenue  loss  for  the  other  670 
commercial  vessels  expected  to  be 
impacted  by  this  rule.  Assiuning  2002 
ex-vessel  prices  as  described  above,  the 
2004  quotas  in  Alternative  2  (after 
overages  have  been  applied)  would 
increase  total  summer  flounder  and 
black  sea  bass  revenues  by 
approximately  $6,600  and  $400,000, 
respectively,  and  decrease  total  scup 
revenues  by  approximately  $2.7  million, 
relative  to  2003  revenues. 

Assuming  that  the  total  etx-vessel 
gross  revenue  associated  with 
Alternative  2  is  distributed  equally 
among  the  vessels  that  landed  that 
species  in  2002,  the  average  change  in 
gross  revenue  per  vessel  associated  with 
Alternative  2  would  be  an  $8  increase 
for  summer  flounder,  a  $5-,343  decrease 
for  scup,  and  a  $611  increase  for  black 
sea  bass.  The  number  of  vessels  landing 
summer  flounder,  scup,  and  black  sea 
bass  in  2002  was  796,  499,  and  736, 
respectively. 

The  overall  reduction  in  gross 
revenue  associated  with  the  three 
species  combined  in  2004  compared  to 
2003  is  approximately  $2.2  million 
(assiuning  2002  ex-vessel  prices)  under 
Alternative  2.  If  this  amount  is 
distributed  equally  among  the  1,041 
vessels  that  landed  siunmer  flounder, 
scup,  and/or  black  sea  bass  in  2002,  the 
average  decrease  in  revenue  would  be 
approximately  $2,123  per  vessel. 

The  Council's  analysis  of  the  harvest 
limits  of  Alternative  3  (i.e.,  the  least 
testrictive  harvest  limits)  indicated  that 
these  harvest  limits  would  produce  a 


revenue  increase  for  all  1,041 
commercial  vessels.  Assuming  2002 
ex-vessel  prices  as  described  above,  the 
2004  quotas  in  Alternative  3  (after 
overages  have  been  applied)  would 
increase  total  summer  flounder,  scup, 
and  black  sea  bass  revenues  by 
approximately  $6.2  million,  $3.0 
million,  and  $2.2  million,  respectively, 
relative  to  2003  revenues. 

Assuming  that  the  total  ex-vessel 
gross  revenue  associated  with 
Alternative  3  is  distributed  equally 
between  the  vessels  that  landed  that 
species  in  2002,  the  average  increase  in 
gross  revenue  per  vessel  associated  with 
Alternative  3  would  be  $7,748  for 
summer  flounder,  $6,005  for  scup,  and 
$3,032  for  black  sea  bass.  The  number 
of  vessels  landing  summer  flounder, 
scup,  and  black  sea  bass  in  2002  was 
796.  499,  and  736,  respectively. 

The  overall  increase  in  gross  revenue 
associated  with  the  three  species 
combined  in  2004  compared  to  2003  is 
approximately  $11.4  million  (assuming 
2002  ex-vessel  prices)  under  Alternative 
3.  If  this  amount  is  distributed  equally 
among  the  1,041  vessels  that  landed 
summer  flounder,  scup,  and/or  black 
sea  bass  in  2002,  the  average  increase  in 
revenue  would  be  approximately 
$10,947  per  vessel. 

The  Council  also  prepared  an  analysis 
of  the  alternative  recreational  harvest 
limits.  The  2004  recreational  harvest 
limits  were  compared  with  previous 
years  through  2002,  the  most  recent  year 
with  complete  recreational  data. 

Landing  statistics  from  the  last  several 
years  show  that  recreational  summer 
flounder  landings  have  generally 
exceeded  the  recreational  harvest  limits, 
ranging  from  a  5-percent  overage  in 
1993  to  a  122-percent  overage  in  2000. 
In  2001,  summer  flounder  recreational 
landings  were  11.64  million  lb  (5,280 
mt),  exceeding  the  harvest  limit  of  7.16  * 
million  lb  (3,248  mt)  by  63  percent.  In 
2002,  recreational  landings  were  7.96 
million  lb  (3,611  mt),  18  percent  below 
the  recreational  harvest  limit  of  9.72 
million  lb  (4,409  mt). 

For  summer  flounder,  the  adjusted 
2004  preferred  recreational  harvest  limit 
of  11.21  miUion  lb  (5,085  mt)  in 
Alternative  1  would  be  greater  than  the 
recreational  harvest  limits  for  the  years 
1993  through  2003.  The  adjusted 
summer  flounder  Alternative  2 
recreational  harvest  limit  of  9.25  milUon 
lb  (4,196  mt)  (the  status  quo  alternative) 
would  be  less  than  1  percent  lower  than 
the  2003  recreational  harvest  limit,  and 
represents  a  16-percent  increase  from 
2002  recreational  landings.  The  adjusted 
Alternative  3  recreational  harvest  limit 
of  11.97  million  lb  (5,430  mt)  would  be 
a  29-percent  increase  from  the  ?003 


recreational  harvest  limit,  and 
represents  a  50-percent  increase  fittm 
2002  landings.  If  Alternative  1,  2,  or  3 
is  chosen,  it  is  possible  that  more 
restrictive  management  measures  may 
be  required  to  prevent  anglers  from 
exceeding  the  2004  recreational  harvest 
limit,  depending  upon  the  effectiveness 
of  the  2003  recreational  management 
measures.  More  restrictive  regulations 
could  affect  demand  for  party/charter 
boat  trips.  However,  party/charter 
activity  in  the  1990s  has  remained 
relatively  stable,  so  the  effects  may  be 
minimal.  Currently,  neither  behavioral 
or  demand  data  are  available  to  estimate 
how  sensitive  party /charter  boat  anglers 
might  be  to  proposed  fishing 
regulations.  Overall,  it  is  expected  that 
positive  social  and  economic  impacts 
would  occur  as  a  result  of  the 
21 -percent  increase  in  the  recreational 
harvest  limit,  relative  to  2003.  The 
Council  intends  to  recommend  specific 
measures  to  attain  the  2004  summer 
flounder  recreational  harvest  limit  iA 
December  2003,  and  will  provide 
additional  analysis  of  the  measures 
upon  submission  of  its 
recommendations  in  early  2004. 

Scup  recreational  landings  declined 
over  89  percent  for  the  period  1991  to 
1998,  then  increased  by  517  percept 
from  1998  to  2000.  In  2002,  recreational 
landings  were  3.62  miUion  lb  (1,642 
mt).  Under  Preferred  Alternative  1  (the 
status  quo  alternative),  the  adjusted 
scup  recreational  harvest  limit  for  2004 
would  be  3.99  million  lb  (1,810  mt),  less 
4han  1  percent  lower  than  the  2003 
recreational  harvest  limit,  and 
represents  a  10-percent  increase  from 

2002  recreational  landings.  The 
Alternative  2  scup  recreational  harvest 
limit  of  2.78  million  lb  (T.261  mt)  for  - 
2004  would  be  31  percent  less  than  the 

2003  recreational  harvest  limit,  and  23 
percent  less  than  2002  recreational 
landings.  The  Alternative  3  scup 
recreational  harvest  limit  of  5.20  million 
lb  (2.359  mt)  in  2004  would  be  an 
increase  of  30  percent  fit)m  the  2003 
recreational  harvest  limit  and  an 
increase  of  44  percent  from  2002 
recreational  landings.  With  Alternative 
2.  and  possibly  Alternative  1,  more 
restrictive  management  measures  might 
be  required  to  prevent  emglers  from 
exceeding  the  2003  recreational  harvest 
limit,  depending  largely  upon  the 
effectiveness  of  the  2003  recreational 
management  measures.  As  described 
above  for  the  summer  flounder  fishery, 
the  effect  of  greater  restrictions  on  scup 
party /charter  boats  is  unknown  at  this 
time.  Although  the  proposed 
recreational  harvest  limit  is 
approximately  20,000  lb  (9.07  mt)  less 
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than  the  adjusted  limit  for  2003,  it  is  not 
likely  that  more  effort  controls  (e.g.,  bag 
limits)  will  be  required  to  constrain 
2004  recreational  landings.  Overall, 
positive  social  and  economic  impacts 
are  expected  to  occur  as  a  result  of  the 
'scup  recreational  harvest  limit  for  2004. 
The  Ck)imcil  intends  to  recommend 
specific  measures  to  attain  the  2004 
scup  recreational  harvest  limit  in 
December  2003,  and  will  provide 
additional  analysis  of  the  measures 
upon  submission  of  its 
recommendations  early  in  2004. 

Black  sea  bass  recreational  landings 
increased  slightly  from  1991  to  1995. 
Landings  decreased  considerably  from 
1996  to  1999,  and  then  substantially 
increased  in  2000.  In  2001  and  2002, 
recreational  landings  were  3.42  million 
lb  (1,551  mt)  and  4.46  million  lb  (2,023 
mt),  respectively.  For  the  recreational 
fishery,  the  adjusted  2004  harvest  limit 
imder  Alternative  1  is  4.01  million  lb 
(1,558  mt),  a  2-percent  increase  from  the 
2003  recreational  harvest  limit  and  a  10- 
percent  decrease  from  2002  recreational 
landings.  Under  Alternative  2,  the  2004 
recreational  harvest  limit  would  be  3.40 
million  lb  (1,542  mt),  a  less  than  1- 
percent  decrease  from  the  2003 
recreational  harvest  limit  and  a  23- 
percent  decrease  from  2002  recreational 
landings.  As  such,  this  alternative  could 
cause  some  negative  economic  impacts 
due  to  decreased  fishing  opportunity, 
depending  upon  the  effectiveness  of  the 
2002  recreational  black  sea  bass 
measures.  The  2004  recreational  harvest 
limit  under  Alternative  3  would  be  4.47 
million  lb  (2,027  mt),  a- 30-percent    ' 
increase  from  the  2003  recreational 
harvest  limit  and  a  less  than  1 -percent 
decrease  from  2002  recreational 
landings.  Alternative  3  would  likely 
result  in  positive  economic  impacts  on 
the  recreational  fishery  because  of  an 
increase  in  fishing  opportunities.  The 
Coimcil  intends  to  recommend  specific 
measures  to  attain  the  2004  black  sea 
bass  recreational  harvest  limit  in 
December  2003,  and  will  provide 
additional  analysis  of  the  measures 
upon  submission  of  its 
recommendations  early  in  2004. 
Overall,  positive  social  and  economic 
impacts  are  expected  to  occur  as  a  result 
of  the  preferred  black  sea  bass 
recreational  harvest  limit  for  2004. 

The  costs  and  benefits  of  allowing 
small  mesh  experimental  nets  to  fish  in 
the  GRAs  imder  the  GRA  Exemption 
Program  were  described  in  the  proposed 
rule  (67  FR  70904,  November  27,  2002) 
and  the  final  rule  (68  FR  60,  January  2, 
2003)  implementing  the  2003 
specifications.  Those  impacts  are  not 
repeated  here.  These  costs  emd  benefits 
could  also  be  realized  imder  the 
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propoi  led  2004  GRA  Access  Program. 
The  c(  sts  would  include  gear  changes  to 
acconipnodate  mesh  modifications  and 
fees  fofr  at-sea  observer  coverage;  the 
benefits  would  be  derived  irom  an 
ina^ase  in  Loligo  squid  landings.  Thus, 
positive  economic  impacts  on  tiie  Loligo 
squid  pshery  would  be  expected  relative 
to  the  GRA  measure  withoiit  the  small 
mesh  Experimental  net  provision. 
Howeter,  in  order  to  participate  in  the 
2004  ORA  Access  Program,  vessels 
would!  have  to  comply  with  new 
requirements  that  are  analyzed  below. 

All  1  'essels  participating  in  the  GRA 
Acces!  Program  must  have  installed  on 
board  m  operational  VMS  unit.  VMS  is 
a  com  trehensive  information  system 
that  sf  rves  as  an  important  enforcement 
and  ca  tch  monitoring  tool,  and  has  been 
in  pla<  e  in  New  England  for  the  past 
severa  years  for  Atlantic  sea  scallops, 
North<  ast  multispecies,  and  Atlantic 
herrin  ;.  In  New  England,  this  type  of 
systen  has  been  employed  to  replace 
the  Da  ^s-at-Sea  call-in  system,  provide 
accura  :e  location  data,  and  provide 
infora  ation  used  in  other  analyses. 
VMS  r  jquirements  are  located  at  50  CFR 
648.9. 

It  is  jstimated  that  the  initial 
maxin  um  cost  of  a  VMS  to  vessel 
owner  i  will  be  approximately  $5,000  to 
$6,00C  per  vessel.  The  annual 
mainti  nance  fee  for  the  VMS  system  is 
appro3  imately  $1,800  per  vessel.  Based 
on  the  number  of  vessels  that  had 
direct*  d  Loligo  squid  trips  (i.e.,  greater 
than  5  )  percent  of  the  total  landings 
were  I  oligo  squid)  in  the  GRAs  (1996- 
1999)  t  is  expected  that  up  to  72  vessels 
may  p;  irticipate  in  this  program.  The 
VMS  r  lonitoring  system  currently 
emplo  ^ed  by  NMFS  to  monitor  vessel 
activit  J  for  the  Atlantic  Sea  Scallop 
FMP,  1  lortheast  Multispecies  FMP,  and 
Atlant  c  Herring  FMP  is  expected  to  be 
sufficii  snt  to  monitor  additional  vessel 
activit  1  (up  to  72  more  vessels) 
propo!  ed  under  the  GRA  Access 
Progra  n.  Therefore,  the  implementation 
of  the  /MS  system  imder  the  GRA 
Access  Program  is  not  expected  to 
increai  e  government  costs. 

A  su  rvey  of  small  Northeast  fishing  ^ 
vessel!  (less  than  65  feet  in  length) 
whose  primary  gear  was  otter  trawl  and 
report!  d  landings  in  New  England 
indica  ed  that  average  total  operating 
cost  p«  r  trip  for  small  trawlers  in  1996 
was  $2  67.  A  survey  of  large  Northeast 
fishing  vessels  (greater  than  65  feet  in 
length  whose  primary  gear  was  otter 
trawl  { ad  reported  landings  in  New 
Englat  d  in  1997  indicated  that  the 
averag  s  total  operating  cost  per  trip  for 
large  trawlers  in  1997  was  $2,608.  For 
both  surveys,  trip  expenses  were 
divide  1  into  eight  categories  (fuel,  oil, 


ice,  food  and  water,  Itimpers  fees, 
supplies,  consignment  fees,  and  other 
expenses).  More  detail  on  the  surveys  is 
presented  in  Amendment  13  to  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  FMP. 

The  utilization  of  the  proposed  VMS 
system  under  the  GRA  Access  Program 
may  substantially  increase  operating 
costs  and  decrease  profits  for  vessels 
that  elect  to  participate  in  the  program. 
Nevertheless,  participation  in  this 
program  is  not  mandatory  and  it  is 
expected  that  individual  vessels  will 
assess  changes  in  costs  and  revenues  to 
their  operations  before  they  participate 
in  this  program.  If  a  vessel  owner 
chooses  to  participate  in  the  program,  it 
is  likely  that  the  additional  costs  of 
canying  an  observer  and  using  the 
modified  gear  would  be  offset  by 
increased  landings  of  non-exempt 
species  (Loligo  squid,  silver  hake 
(whiting),  and  black  sea  bass).  As  such, 
an  increase  in  Loligo  landings  relative  to 
2003  would  have  positive  economic 
impacts  on  the  Loligo  fishery,  relative  to 
the  status  quo.  However,  it  is  not 
possible  to  assess^the  exact  monetary 
value  associated  with  the  additional 
harvest  because  quantitative  data  on 
these  nets  are  limited. 

The  cost  of  one  at-sea  observer  day  for 
a  NMFS-certified  observer  is 
approximately  $1,150,  which  would  be 
paid  by  the  vessel  owner  intending  to 
fish  in  the  GRAs.  Fishing  trips  to  Ae 
Southern  GRA  are  expected  to  last 
approximately  4  days,  and  trips  to  the 
Northern  GRA  are  expected  to  last 
approximately  3  days.  Therefore,  the 
total  observer  costs  are  estimated  to  be 
$4,600  and  $3,450  for  trips  in  the 
Southern  and  Northern  GRAs, 
respectively.  The  observer  costs  would 
be  in  addition  to  operating  costs.  The 
average  ex-vessel  value  (1996-1999)  of 
Loligo  in  directed  trips  in  the  Southern 
GRA  is  $24,013  and  in  the  Northern 
GRA  was  $4,456.  These  values  are  based 
on  the  average  landings  of  Loligo'bom 
1996-1999  in  the  GRAs,  and  the  average 
ex-vessel  value  (1996-1999)  of  Loligo, 
adjusted  to  2001  dollars.  Therefore,  the 
requirement  to  carry  at-sea  observers 
would  increase  vessel  operating  costs. 
However,  larger  vessels  fishing  in  the 
Southern  GRA  would  be  most  likely  to 
recoup  any  increased  operating  costs 
due  to  their  greater  harvest  capacity. 
The  observer  requirement  is  anticipated 
to  impose  a  larger  negative  impact  on 
the  profits  of  vessels  fishing  in  the 
Northern  GRA  given  the  average  ex- 
vessel  value  of  Loligo  in  directed  trips, 
as  described  above.  However,  as 
described  above,  because  only  limited 
information  must  be  collected  under  the 
GRA  Access  Program,  NMFS  is 
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proposing  to  use  approved  scup  GRA 
monitors  rather  than  NMFS-certified 
observers.  This  likely  would  reduce  the 
costs  associated  with  data  collection  for 
each  participating  vessel.  Individual 
vessels  would  need  to  assess  changes  in 
costs  and  revenues  upon  their 
operations  before  participating  in  the 
non-mandatory  Scup  GRA  Access 
Program.  An  analysis  of  Vessel  Trip 
Report  (VTR)  data  (1996-1999)  indicates 
that,  on  average,  72  vessels  had  directed 
Loligo  trips  (i.e.,  greater  than  50  percent 
of  the  total  landings  were  Loligo)  in  the 
GRAs,  for  a  total  of  209  trips.  Assuming 
that  all  of  these  vessels  choose  to  fish 
the  same  number  of  trips  in  the  GRAs, 
a  100-percent  observer  requirement 
would  mean  that  approximately  209 
trips  would  be  required  to  carry 
observers  in  the  GRAs.  The  actual  total 
number  of  trips  required  to  carry  an 
observer  would  vary,  depending  upon 
the  individual  decisions  of  vessel 
owners  regarding  the  potentially 
increased  profitability  of  fishing  in  the 
GRAs  versus  additional  observer  costs. 

The  proposed  (status  quo)  commercial 
scup  possession  limits  for  Winter  I 
(15,000  lb  (6.8  mt)  per  trip)  and  Winter 
II  (1.500  lb  (680  kg)  per  trip)  were 
chosen  as  an  appropriate  balance 
between  the  economic  concerns  of  the 
industry  (e.g.,  landing  enough  scup  To 
make  the  trip  economically  viable)  and 
the  need  to  ensure  the  equitable 
distribution  of  the  quota  over  the 
period.  The  proposed  Winter  I 
possession  limit  was  selected 
specifically  to  coordinate  with  the 
15,000  lb  (6.8  mt)  per  week  possession 
limits  recommended  by  the  Commission 
to  be  implemented  by  most  states  while 
satisfying  concerns  about  enforcement 
of  possession  limits.  Changes  in 
possession  limits  can  impact 
profitability  in  various  ways.  These 
impacts  would  vary  depending  on 
fishing  practices.  These  possession 
limits  are  expected  to  constrain 
commercial  landings  to  the  commercial 
TAL,  and  distribute  landings  equitably 
throughout  the  periods  to  avoid  derby- 
style  fishing  effort  and  associated 
market  gluts.  According  to  anecdotal 
information  potential  price  fluctuations 
occur  as  resiUt  of  irregular  supply.  The 
recommended  possession  limits  for 
Winter  I  would  allow  fishermen  to 
determine  when  the  best  time  for  them 
to  fish  and  further  help  to  avoid  market 
gluts  and  imsafe  fishing  practices. 
Because  the  Council  determined  that  the 
status  quo  scup  possession  limits 
minimize  negative  economic  impacts  on 
the  industry,  alternatives  to  the 
proposed  possession  limits  were  not 
analyzed. 


The  final  rule  to  implement 
Framework  3  to  the  FMP  (68  FR  62250, 
November  3,  2003)  implemented  a 
process,  for  years  in  which  the  full 
Winter  I  commercial  scup  quota  is  not 
harvested,  to  allow  unused  quota  fitim 
the  Winter  I  period  to  be  rolled  over  to 
the  quota  for  the  Winter  II  period.  In  any 
year  that  NMFS  determines  that  the 
landings  of  scup  during  Winter  I  are  less 
than  the  Winter  I  quota  for  that  year, 
NMFS  will,  throu^  a  notification  in  the 
Federal  Register,  increase  the  Winter  II 
quota  for  that  year  by  the  amount  of  the 
Winter  I  imderharvest,  and  adjust  the 
Winter  11  possession  limits  consistent 
with  the  amount  of  the  quota  increase, 
based  on  the  possession  limits 
established  through  the  aimual 
specifications-setting  process. 

Framework  3  allows  for  the  transfer  of 
unused  scup  quota  from  Winter  I  to 
Winter  II  period.  A  complete 
description  and  impact  analysis  of  the 
provision  allowing  the  rollover  of 
imused  quota  from  Winter  I  to  Winter  II 
period  is  foimd  in  Framework  3.  Overall 
it  is  anticipated  that  allowing  the 
transfer  of  imused  quota  from  Winter  I 
to  Winter  n  period  will  result  in 
positive  economic  and  social  impacts  to 
fishermen  and  communities  as  quota 
not  landed  in  Winter  I  due  to  poor 
weather  conditions,  changes  in  the 
distribution  of  scup,  or  market 
conditions  [i.e.,  low  price)  will  not  be 
lost.  In  addition,  any  scup  regulatory 
discards  which  have  occurred  in  Winter 
n  (i.e.,  when  the  fishery  closes  early) 
can  be  converted  into  landings. 

The  summer  flounder  RSA  allocation 
in  the  Preferred  Alternative,  if  made 
available  to  the  commercial  fishery, 
could  be  worth  as  much  as  $263,873 
dockside,  based  on  a  2002  ex-vessel 
price  of  $1.51/lb.  Assuming  an  equal 
reduction  in  fishing  opportunity  among 
all  active  vessels  (i.e.,  the  796  vessels 
that  landed  summer  floimder  in  2002), 
this  could  result  in  a  loss  in  potential 
revenue  of  approximately  $331  per 
vessel.  Changes  in  the  summer  flounder 
recreational  harvest  limit  as  a  result  of 
the  174,750-lb  (79-mt)  RSA  are  not 
expected  to  be  significant.  The  RSA 
would  reduce  the  recreational  harvest 
limit  from  11.28  miUion  lb  (5,117  mt)  to 
11.21  miUion  lb  (5,085  mt).  It  is  unlikely 
that  the  recreational  possession,  size,  or 
seasonal  limits  would  change  as  the 
result  of  the  RSA  allocation. 

The  scup  RSA  allocation  in  the 
Preferred  Alternative,  if  made  available 
to  the  commercial  fishery,  could  be 
worth  as  much  as  $105,600  dockside, 
based  on  a  2002  ex-vessel  price  of 
$0.66/lb.  Assiuning  an  equal  reduction 
in  fishing  opportiinity  for  all  active 
cormnercial  vessels  (i.e.,  the  499  vessels 


that  landed  scup  in  2002),  this  could 
result  in  a  loss  of  potential  revenue  of 
approximately  $212  per  vessel.  Changes 
in  the  scup  recreational  harvest  limit  as 
a  result  of  the  RSA  allocation  would  be 
insignificant.  The  160,000-lb  (73-mt) 
RSA  would  reduce  the  scup  recreational 
harvest  limit  frtsm  4.03  million  lb  (1,828 
mt)  to  3.99  million  lb  (1,812  mt).  It  is 
unlikely  that  scup  recreational 
possession,  size,  or  seasonal  limits 
would  change  as  the  result  of  the  RSA 
allocation. 

The  black  sea  bass  RSA  allocation  in 
the  Preferred  Alternative,  if  made 
available  to  the  commercial  fishery, 
could  be  worth  as  much  as  $233,190 
dockside,  based  on  a  2002  ex-vessel 
price  of  $1.73/lb.  Assiuning  an  equal 
reduction  in  fishing  opportunity  for  all 
active  conunercial  vessels  (i.e.,  the  736 
vessels  that  caught  black  sea  bass  in 
2002),  this  could  result  in  a  loss  of 
approximately  $317  per  vessel.  Changes 
in  the  black  sea  bass  recreational  harvest 
limit  as  a  result  of  the  RSA  allocation 
would  be  insignificant.  The  134,792-lb 
(61-rat)  RSA  would  reduce  the  black  sea 
bass  recreational  harvest  limit  from  4.08 
million  lb  (1,851  mt)  to  4.01  million  lb 
(1,819  mt).  It  is  unlikely  that  the  black 
sea  bass  possession,  size,  or  seasonal 
limits  would  change  as  the  result  of  this 
RSA  allocation. 

Overall,  long-term  benefits  are 
expected  as  a  result  of  the  RSA  program 
due  to  improved  fisheries  data  and 
information.  If  the  total  amount  of  quota 
set-aside  is  not  awarded  for  any  of  Ae 
three  fisheries,  the  unused  set-aside 
amount  will  be  restored  to  the 
appropriate  fishery's  TAL. 

In  siunmary,  the  2004  commercial 
quotas  and  recreational  harvest  limits 
contained  in  the  Preferred  Alternative 
would  result  in  substantially  higher 
summer  flounder  and  black  sea  bass 
landings  and  a  small  increase  in  scup 
landings,  relative  td  2003.  The  proposed 
specifications  contained  in  the  Preferred 
Alternative  were  chosen  because  they 
allow  for  the  maximum  level  of 
landings,  yet  still  achieve  the  fishing 
mortality  and  exploitation  targets 
specified  in  the  FMP.  While  the 
commercial  quotas  and  recreational 
harvest  limits  specified  in  Alternative  3 
would  provide  for  even  larger  increases 
in  landings  and  revenues,  they  would 
not  achieve  the  fishing  mortality  and 
exploitation  targets  specified  in  the 
FMP. 

The  proposed  possession  limits  for 
scup  were  chosen  in  part  because  they 
are  intended  to  provide  for 
economically  viable  fishing  trips  that 
will  be  equitably  distributed  over  the 
entire  quota  period. 
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The  economic  effects  of  the  existing 
GRAs  will  not  change  as  a  result  of  this 
proposed  rule.  The  proposed  action 
would  allow  small-mesh  vessels  to  fish 
for  non-exempt  species  in  the  GRAs 
until  a  pre-determined  level  of  scup 
discards  is  reached  to  trigger  a  closure 
to  small  mesh  gear.  Although  the  Scup 
GRA  Access  Program  does  impose 
additional  volimtary  compliance  and 
operating  costs,  this  alternative  is 
expectecfto  minimize  both  the  reporting 
burden  on  small  entities  and  the 
administrative  support  required  of 
NMFS  to  oversee  the  program.  The 
intent  of  the  observer  coverage  is  to 
record  data  regarding  the  use  and 
effectiveness  of  any  gear  modifications 
employed  by  the  observed  vessels  in 
attempts  to  reduce  scup  bycatch,  and 
also  to  monitor  scup  discards  so  that  the 
GRA  Exemption  Program  can  be 
discontinued  when  Uie  trigger  is 
reached. 

Finally,  the  revenue  decreases 
associated  with  the  RSA  program  are 
expected  to  be  minimal,  aiid  are 
expected  to  jrield  important  long-teim 
benefits  associated  with  improved 
fisheries  data.  It  should  also  be  noted 
that  fish  harvested  under  the  RSAs 
would  be  sold,  and  the  profits  would  be 
used  to  offset  the  costs  of  research.  As 
such,  total  gross  revenue  to  the  industry 
would  not  decrease  if  the  RSAs  are 
utilized. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
imder  the  Paperwork  Reduction  Act 
(PRA).  These  requirements  have  been 
submitted  to  OMB  for  approval.  Public 
reporting  burden  for  these  collections  of 
information,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering" and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  is  estimated  to  average  5 
seconds  per  resj^onse  for  automatically- 
transmitted  data  from  a  VMS 
(transmitted  24  times  per  day),  10 
minutes  per  response  for  the  daily 
transmission  of  discard  data  collected 
by  the  scup  GRA  monitor,  2  minutes  per 
response  for  a  request  for  GRA 
authorization,  2  minutes  for  a 
notification  at  least  5  days  prior  to 
departing  on  a  fishing  trip  to  a  GRA,  and 
2  minutes  for  a  report  declaring  into  the 
fishery  on  the  day  the  vessel  leaves  port 
to  fish  imder  the  GRA  Access  Program. 

Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performiance  of  the  functions  of  Uie 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
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ways  to  (enhance  the  quality,  utility,  and 
clarity  c  f  the  information  to  be 
coUecte  1;  and  ways  to  minimize  the 
burden  )f  the  collection  of  information, 
includii  ig  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collecti(  m  of  information  to  Patricia  A. 
Kurkul  Isee  ADDRESSES),  and  by  e-mail 
to  Davie  _Rostker@onib.eop.gov,  or  fax 
to (202) 395-7285. 

Notw  thstanding  any  other  provision 
of  the  la  w,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  I  o  penalty  for  failure  to  comply 
with,  a  <  oUection  of  information  subject 
to  the  re  quirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currentl  f  valid  OMB  Control  Number. 

List  of  S  ubiects  in  50  CFR  Part  648 

Fishei  ies.  Fishing,  Reporting  and 
recordk(  leping  requirements. 

Dated:  November  21,  2003. 
John  OUi  er, 

Deputy  A  Si 

Operations, 

Service. 


For  th  B 


for 
preambl^ 
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reasons  set  out  in  the 
,  50  CFR  part  648  is  proposed 
aniended  as  follows: 


sistant  Administrator  for 
National  Marine  Fisheries 


PART  648— FISHERIES  OF  THE 
NORTHI  [ASTERN  UNITED  STATES 

1 .  Th«  authority  citation  for  part  648 
continui  is  to  read  as  follows: 

Authoi  ity:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.14,  paragraph  (a)(122)  is 
revised  i  o  read  as  follows 

§648.14    Prohibitions. 

(a)* 

(122)  '"ish  for,  catch,  possess,  retain  or 
land  Lol  igo  squid,  silver  hake,  or  black 
sea  bass  in  or  from  the  areas  and  during 
the  time  periods  described  in 
§648.12  2(a)  or  (b)  while  in  possession 
of  any  ti  iwl  nets  or  netting  that  do  not 
meet  tha  minimum  mesh  restrictions  or 
that  are  obstructed  or  constricted  as 
specified  in  §  648.122  and  §  648.123(a), 
unless  t]  le  nets  or  netting  are  stowed  in 
accordaj  ice  with  §  648.23(b),  ornnless 
the  vessi  il  is  in  compliance  with  the 
Gear  Re!  tricted  Area  Access  Program 
requirer  tents  specified  at  §  648.122(d). 

3.  In  §  648.122,  paragraphs  (a)(1), 
(b)(1),  ai  d  (d)  are  revised  to  read  as 
follows: 

§  648.1 22    Time  and  area  restrictions. 

(a)*  '    * 

(1)  Re.  trictions.  From  January  1 
through  Vfarch  15,  all  trawl  vessels  in 
the  Sout  lem  Gear  Restricted  Area  that 
fish  for  Qr  possess  non-exempt  species 
as  spec!  led  in  paragraph  (a)(2)  of  this 


section,  except  for  vessels  participating 
in  the  Gear  Restricted  Area  Access 
Program  as  specified  in  paragraph  (d)  of 
this  section,  must  fish  with  nets  that 
have  a  minimum  mesh  size  of  4.5  inches 
(11.43  cm)  diamond  mesh,  applied 
throughout  the  codend  for  at  least  75 
continuous  meshes  forward  of  the 
terminus  of  the  net.  For  codends  with 
fewer  than  75  meshes,  the  minimiun- 
mesh-size  codend  must  be  a  minimimi 
of  one-third  of  the  net,  measiu'ed  from 
the  terminus  of  the  codend  to  the 
headrope,  excluding  any  turtle  excluder 
device  extension,  unless  otherwise 
specified  in  this  section.  The  Southern 
Gear  Restricted  Area  is  an  area  bounded 
by  straight  lines  connecting  the 
following  points  in  the  order  stated 
(copies  of  a  chart  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request): 

Southern  Gear  Restricted  Area 


Point 

N.  Lat. 

W.  Long. 

SGA1  

39-20' 

72-50' 

SGA2  

39'"20' 

72-25' 

SGA3  

38=00' 

73-55' 

SGA4  

37000' 

74-40' 

SGA5  

36°30' 

74-40' 

SGA6  

36°30' 

75-00' 

SGA7  

37000' 

75-00' 

SGA8  „.. 

38°00' 

74-20' 

SGA1  

39-20' 

72-50' 

(b)*  *  * 

(1)  Restrictions.  From  November  1 
through  December  31,  all  trawl  vessels 
in  the  Northern  Gear  Restricted  Area  I 
that  fish  for  or  possess  non-exempt 
species  as  specified  in  paragraph  (b)(2) 
of  this  section,  except  for  vessels 
participating  in  the  Gear  Restricted  Area 
Access  Program  as  specified  in 
paragraph  (d)  of  this  section,  must  fish 
with  nets  that  have  a  minimum  mesh 
size  of  4.5  inches  (11.43  cm)  diamond 
mesh,  applied  throughout  the  codend 
for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net.  For 
codends  with  fewer  than  75  meshes,  the 
minimum-mesh-size  codend  must  be  a 
minimum  of  one-third  of  the  net, 
measured  from  the  terminus  of  the  • 
codend  to  the  headrope,  excluding  any 
tmtle  excluder  device  extension,  unless 
otherwise  specified  in  this  section.  The 
Northern  Gear  Restricted  Area  I  is  an 
area  boimded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated  (copies  of  a  chart  depicting 
the  area  are  available  from  the  Regional 
Administrator  upon  request):  ^ 


Federal  Register / Vol.  68,  No.  229 /Friday,  November  28,  2003 / Proposed  Rules  66795 


Northern  Gear  Restricted  Area  1 

Point 

N.  Lat. 

W.  Long. 

zzzzz 

41°00' 
41  "OO' 
40°00' 
40"'00' 
41°00' 

71  "00' 
71  "30' 
72'=40' 
72''05' 
71°00' 

(d)  Gear  Restricted  Area  Access 
Program — Vessels  that  are  subject  to  the 
provisions  of  the  Southern  and  Northern 
Gear  Restricted  Areas,  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
respectively,  may  fish  for,  or  possess, 
non-exempt  species  using  trawl  nets 
having  a  minimiun  mesh  size  less  than 
that  specified  in  paragraphs  (a)  and  (b) 
of  this  section,  provided  that: 

(1)  The  vessel  possesses  on  board  all 
valid  required  Federal  fishery  permits 
and  a  Scup  GRA  Access  Program 
Authorization  issued  by  the  Regional 
Administrator,  Northeast  Region,  and  is 
in  compliance  with  all  conditions  and 
restrictions  specified  in  the  Scup  GRA 
Access  Program  Authorization; 

(2)  The  vessel  carries  a  NMFS- 
approved  scup  GRA  monitor  on  board  if 
any  portion  of  the  trip  will  be,  or  is,  in 

a  GRA; 


(3)  The  vessel  has  installed  on  board 
an  operational  VMS  unit  that  meets  the 
requirements  specified  in  §  648.9; 

(4)  In  addition  to  the  above  advance 
notice  for  accessing  a  GRA,  a  vessel 
owner  or  operator  must  notify  NMFS  of 
his/her  intention  to  fish  in  the  GRA  at 
least  5  working  days  prior  to  the  date 
he/she  intends  to  depart  on  each  trip 
into  a  GRA.  For  each  of  these  reports, 

a  vessel  owner  or  operator  must  submit 
the  following  information:  Vessel  name 
and  permit  number;  owner  and 
operator's  names;  owner  and  operator's 
phone  numbers;  date  and  time  of 
departure;  port  of  departure;  and  the 
specific  GRA  to  be  fished; 

(5)  On  the  day  that  the  vessel  leaves 
port  to  fish  under  the  GRA  Access 
Program,  the  vessel  owner  or  operator 
must  declare  the  vessel  into  the  GRA 
Access  Program,  in  accordance  with 
instructions  to  be  provided  by  the 
Regional  Administrator  prior  to  the 
vessel  leaving  port; 

(6)  The  owner  or  operator  of  a  vessel 
with  a  GRA  Access  Authorization 
submit  reports  through  the  VMS,  in 
accordance  with  instructions  to  be 
provided  by  the  Regional  Administrator, 
for  each  day  fished  when  declared  into 
the  GRA  Access  Program.  The  reports 
must  be  submitted  in  24-hoiu-  intervals, 


for  each  day  beginning  at  0000  hours 
and  ending  at  2400  hours.  The  reports 
must  be  submitted  by  0900  hours  of  the 
following  day  and  must  include  the 
following  information:  ' 

(i)  Total  pounds/kilograms  of  scup 
discarded. 

(ii)  [Reserved]  •    • 

(7)  A  vessel  which  does  not  have  a 
valid  Coast  Guard  Inspection  Sticker  is 
deemed  inadequate  or  unsafe  for 
purposes  of  carrying  a  NMFS-approved 
GRA  monitor  and  will  be  prohibited 
from  participating  in  the  GRA  Access 
Program  until  the  vessel  is  inspected  by 
the  Coast  Guard  and  receives  its 
inspection  sticker; 

(8)  The  vessel  owner  will  be 
responsible  for  paying  the  cost  of  the 
GRA  monitor;  and 

(9)  The  GRA  Access  Program  for  each 
GRA  will  end  when  the  discard  of  scup 
is  projected  to  be  50,000  lb  (22.68  mt) 
for  the  Northern  GRA  and  70,000  lb 
(31.75  mt)  for  the  Southern  GRA. 
Termination  of  the  GRA  Access  Program 
for  each  area  will  be  made  through 
notification  in  the  Federal  Register  and 
notification  of  vessel  operators  by  fax. 

[FR  Doc.  03-29598  Filed  11-26-03;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Catron  County  Resource  Advisory 
Cominlttee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Catron  County  Resource 
Advisory  Committee  will  meet  in 
Reserve,  New  Mexico,  on  December  8, 
2003,  at  10  a.m.  MST.  The  purpose  of 
the  meeting  is  to  discuss  use  of  project 
proposal  form,  establish  process  for 
project  submission,  evaluate  submitted 
projects  and  select  projects  for 
recommendation. 

DATES:  The  meeting  will  be  held 
December  8,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Catron  County  Courtroom  of  the 
Catron  Coimty  Court  House,  101  Main 
Street,  Reserve,  New  Mexico  87830. 
Send  written  comments  to  Michael 
Gardner,  Catron  County  Resource 
Advisory  Committee,  c/o  Forest  Service, 
USDA,  3005  E.  Camino  del  Bosque, 
Silver  City,  New  Mexico  88061-7863  or 
electronically  to  mgardner01@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Gardner,  Rural  Community 
Assistant  Staff,  Gila  National  Forest, 
(505) 388-8212. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members  imless  provided  for  on  the 
agenda.  However,  persons  who  wish  to 
bring  Pub.  L.  106-393  related  matters  to 
the  attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
Staff  before  or  after  the  meeting.  Public 
input  sessions  will  be  provided  and 
individuals  may  address  the  committee 
at  times  provided  on  the  agenda  in  the 
morning  and  afternoon. 


Dated 
Marcia  I 

Forest 
(FR  Doc 
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November  21,  2003. 
:.  Andre, 
S^fpervisor,  Gila  National  Forest. 
03-29635  Filed  11-26-03;  8:45  am] 
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C)OE  : 


DEPAR  FMENT  OF  AGRICULTURE 

Forest  Service 

Notice  I  >f  Resource  Advisory 
Commi  tee  Meeting 

AGENCY  Lassen  Resource  Advisory 
Commi  tee,  Susanville,  California, 
USDA  I  orest  Service. 

ACTION:  Notice  oi  meeting. 


SUMMAflY:  Pursuant  to  the  authorities  in 
the  Fedteral  Advisory  Committees  Act 
(Pub.  L,  92-463)  and  under  the  Secure 
Rural  S  :hools  and  Community  Self- 
Determ:  nation  Act  of  2000  (Pub.  L.  106- 
393)  th(  Lassen  National  Forest's  Lassen 
County  Resource  Advisory  Committee 
will  meet  Wednesday,  December  10, 
2003,  aid  Thursday,  December  11,  2003 
in  Susajiville,  California  for  business 
meeting  s.  The  meetings  are  open  to  the 
public. 

SUPPLEI^ENTARY 


Eigl 


meetin 
at  the 
477-05(1 
CA  961  to 
forRAC 
project 
Them 
9  a.m. 
Office, 
Susanvi  11 
will  iric  ude 
projects 
agenda. 
Time  w 
conunei  its 


FOR 

Robert 
Ranger 
at  (530) 
Heidi 


Edward 

Forest  S^perv, 
[FR  Doc. 

BILUNG 


INFORMATION:  The 
December  10th  begins  at  9  a.m., 
"e  Lake  Ranger  District  Office. 
Eagle  Lake  Road,  Susanville, 
.  The  meeting  objectives  are 
members  and  the  public  to  hear 
>resentations  from  proponents, 
iting  on  December  11th  begins  at 
the  Eagle  Lake  Ranger  District 
77-050  Eagle  Lake  Road, 
e.  CA  96130.  Agenda  topics 

Selection  of  proposed  RAC 
develop  January  meeting 
and  meeting  calendar  for  2004. 
11  also  be  set  aside  for  public 
at  the  end  of  the  meeting. 


FUrtfHER  INFORMATION:  Contact 
J  Andrews,  Eagle  Lake  District 
I  md  Designated  Federal  Officer, 
257-4188;  or  RAC  Coordinator, 
,  at  (530) 252-6604. 


Purry, 


:.  Cole, 

isor. 
03-29714  Filed  11-26-03;  8:45  am] 
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ODE  : 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  Deletions  from 
Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  December  28,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  August  29,  and  October  3,  2003, 
the  Committee  for  Piu-chase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (68  FR  51962 
and  57403)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  imjpact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  service  to  the  Government. 
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2.  The  action  will  result  in 
authorizing  small  entities  to  ftmiish  the 
products  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-18c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List. 

End  of  Certification 

Accordingly,  the  foUowmg  products 
and  service  are  added  to  the 
Procurement  List: 


Products 

Product/NSN:  CD/DVD  Label  Kit  and 
Refills,  7530-O0-NIB-O660  (Kit),  753Q- 
OO-NIB-0688  (Refill). 

NPA:  North  Central  Sight  Services, 
hic,  Williamsport,  Pennsylvania. 

Contract  Activity:  Office  SuppHes  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Dustpan  and  Brush  Set 
M.R.  1020. 

NPA:  The  Lighthouse  for  the  Blind, 
Inc.  (Seattle  Lighthouse),  Seattle, 
Washington. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
VA. 

Product/NSN:  GOJO/SKILCRAFT  Hair 
&  Body  Shampoo,  852O-00-NIB-0028 
800  mL,  8520-00-NIB-0029,  2000  mL 
8520-00-NIB-0066,  1000  mL. 

Product/NSN:  GOJO/SKILCRAFT 
Lotion  Hand  Soap,  8520-00-NIB-0012 
12  oz.,  8520-00-NIB-0024,  800  mL 
8520-00-NIB-0025,  2000  mL,  8520-00- 
NIB-0065,  1000  mL. 

Product/NSN:  GOJO/SKILCRAFT 
Natural  Orange  Hand  Cleaner  with 
Pumice,  8520-00-NIB-0069,  .5  Gal 
^  8520-00-NIB-0070,  1  Gal. 

Product/NSN:  MICRELL/SKILCRAFT 
Antibacterial  Hand  Soap,  8520-00-NIB- 
0010.  800  mL,  8520-00-NIB-0027,  2000 
mL,  8520-00-NIB-O067,  1000  mL. 

Product/NSN:  PURELL/SKILCRAFT 
histant  Hand  Sanitizer,  8520-00-NIB- 
0008,  800mL,  8520-00-NIB-0017  2 
oz..  852O-O0-NIB-O058,  1000  mL. 

Product/NSN:  PURELL/SKILCRAFT 
histant  Hand  Sanitizer  with  Aloe,  8520- 
OO-NIB-0060,  4.25  oz..  8520-00-NIB- 
0061,  12  oz.,  852O-00-NIB-OO62,  800 
mL,  852O-OO-NIB-O063,  1000  mL. 

Product/NSN:  GOJO/SKILCRAFT 
Wall  Dispenser,  4510-00-NIB-OOOl, 
800  mL,  4510-00-NIB-0002,  2000  mL 
4510-00-NIB-0003. 1000  mL,  4510-00- 
NIB-0007,  1000  mL..  4510-00-NIB- 
0008.  800  mL.  4510-00-NIB-0009.  2000 
mL. 


Product/NSN:  PURELL/SKILCRAFT 
Wall  Dispenser.  4510-00-NIB-0005 
1000  mL,  4516-00-NIB-0006, 1000  mL. 

NPA:  Travis  Association  for  the  Blind, 
Austin.  Texas. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center.  New 
York,  New  York. 

Product/NSN:  Hydration  On-the- 
Move  System.  8465-00-NIB-0071. 
Bravo  70  oz  Woodland.  8465-00-NIB- 

0072.  Bravo  70  oz  Desert,  8465-00-NIB- 

0073,  Bravo  70  oz  Black  Night  Ops. 
8465-00-NIB-0074.  Delta  100  oz 
Woodland.  8465-0O-NIB-0075,  Delta 
100  oz  Desert,  8465-Oa-NIB-0076.  Delta 
100  oz  Black  Night  Ops,  8465-00-NIB- 
0077.  Alpha  120  oz  Woodland.  8465- 
OO-NIB-0078.  Alpha  1 20  oz  Desert. 
8465-0O-NIB-O079.  Alpha  120  oz  Black 
Night  Ops,  8465-00-NIB-0092.  Warrior 
100  oz  Woodland.  8465-00-NIB-0093, 
Warrior  100  oz  Desert.  8465-00-NIB- 
0094,  Warrior  100  oz  Black  Night  Ops 
8465-00-NIB-0095.  Sierra  100  oz 
Woodland,  8465-00-NIB-0096.  Sierra 
100  oz  Desert.  8465-00-NIB-0097. 
Sierra  100  oz  Black  Night  Ops. 

Product/NSN:  Canteen,  One  Quart, 
Flexible,  8465-00-NIB-0041,  Echo  1  qt 

NPA:  The  Lighthouse  for  the  Blind,    ' 
Inc.  (Seattle  Lighthouse),  Seattle, 
Washington. 

Contract  Activity:  Office  SuppUes  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Service 

Service  Type/Location:  Grounds 
Maintenance,  Damall  Armv  Community 
Hospital/Clinics  (Buildings  420,  2242 
2245, 2255,  2250,  7015.  9440,  56503 
4222. 33001, 33003. 39033,  4441,  4909    ' 
76022,90043.36000,36001,36007 
36014,  3601 7),  Fort  Hood,  Texas. 

NP^:  Professional  Contract  Services, 
Inc.,  Austin,  Texas. 

Contract  Activity:  III  Corps  and  Fort 
Hood  Contracting  Command.  Fort  Hood. 
Texas. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entiUes  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomfOish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
bom  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/NSN:  Cleaner,  Water  Soluble 
6840-01-367-2913,  7930-01-367-2964 
7930-01-367-2967.  7930-01-367-2968' 
7930-01-367-2970. 

NPA:  Association  for  the  Blind  & 
Visually  Impaired  &  Goodwill  Industries 
of  Greater  Rochester,  Rochester.  New 
York. 

Contract  Activity:  GSA.  Southwest 
Supply  Center.  Fort  Worth.  Texas. 

Product/NSN:  Clipboard  File.  7520- 
01-439-3404. 

NPA:  Industries  of  the  Blmd,  Inc., 
Greensboro,  North  Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center.  New 
York,  New  York. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

IFR  Doc.  03-29709  Filed  11-26-03:  8:45  am) 
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Deletions 

On  October  3,  2003,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (68  FR  57403/57404)  of  proposed 
deletions  to  the  Procurement  List.  After 
consideration  of  the  relevant  matter 
presented,  the  Committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 
I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP) 
Information  Collection  System. 

Form  Numberfs):  None. 

OMB  Approval  Number:  0693-0003. 

Type  of  Review:  Regular  submission. 

Burden  Hours:  2,338. 

Number  of  Respondents:  850. 

Average  Hours  Per  Response:  2.75 
hours. 
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Needs  and  Uses:  This  information  is 
collected  from  all  laboratories,  testing 
and  calibration,  that  apply  for  NVLAP 
accreditation.  It  is  used  by  NVLAP  to 
assess  laboratory  conformance  with 
applicable  criteria  as  defined  in  15  CFR 
part  285,  section  285.14.  An  accredited 
laboratory's  contact  information  and 
scope  of  accreditation  are  published 
annually  in  the  NVLAP  Directory  of 
Accredited  Laboratories,  sad  quarterly 
on  NVLAP's  Web  site.  The  information 
provides  a  service  to  customers  in 
business  and  industry,  including 
regulatory  agencies  and  purchasing 
authorities  that  are  seeking  competent 
laboratories  to  perform  testing  and 
calibration  services. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  State  or  Local 
government. 
Frequency:  Annually. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OA£B  Desk  Officer:  Jacqueline  Zeiher, 
(202) 395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek^doc.gov).  =    . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jacqueline  Zeiher,  0MB  Desk 
Officer. 

Dated:  November  21,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-29625  Filed  11-26-03;  8:45  am] 

BNJJNQ  COOe  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

BurMu  of  the  Census 

[Docint  Numter  031119282-3282-01] 

Annual  Surveys  in  the  Manufacturing 
Area 

AGENCY:  Census  Bureau,  Commerce. 
ACnON:  Notice  of  determination. 

SUMMARY:  The  Biu^au  of  the  Census 
(Census  Bureau)  is  conducting  the  2003 
Annual  Surveys  in  the  Manufacturing 
Area.  The  2003  Aimual  Surveys  consist 
of  the  Current  Industrial  Reports 
surveys,  the  Annual  Survey  of 
Maniifactures,  the  Survey  of  Industrial 
Research  and  Development,  and  the 
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Survey  of  'lant  Capacity  Utilization.  We 
have  detei  mined  that  annual  data 
collected  irom  these  surveys  are  needed 
to  aid  the  efficient  performance  of 
essential  govenimental  functions  and 
have  significant  application  to  the  needs 
of  the  pub  lie  and  industry.  The  data 
derived  fr  3m  these  surveys,  most  of 
which  hai  e  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongoven  imental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  d.  Bostic,  Jr.,  Chief, 
Manufactiu-ing  and  Construction 
Division,  bn  (301)  763-4593. 
SUf>fM.EME  4TARY  INFORMATION:  The 
Census  Bi  ireau  is  authorized  to  conduct 
surveys  n  jcessary  to  furnish  current 
data  on  tt  e  subjects  covered  by  the 
major  cen  suses  authorized  by  Title  13, 
United  States  Code  (U.S.C.),  sections  61, 
81, 182,  :^3,  224,  and  225.  These 
surveys  v  ill  provide  continuing  and 
timely  na  ional  statistical  data  on 
manufact  iring  for  the  period  between 
economic  censuses.  The  next  economic 
censuses  will  be  conducted  for  the  year 
2007.  Th<  data  collected  in  these 
siuveys  \f  ill  be  within  the  general  scope 
and  natule  of  those  inquiries  covered  in 
the  economic  censuses.  - 

Current  mdustrial  Reports 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipmeni  s  or  production,  stocks, 
unfilled  ( irders,  orders  booked, 
consump  tion,  and  so  forth.  Reports  will 
be  requir  }d  of  all,  or  a  sample  of, 
establish  nents  engaged  in  the 
producti{  in  of  the  items  covered  by  the 
foUowinj  list  of  surveys: 

Survey  1  itie 


MA313F 
MA313K 
MA314C 
MA315E 
MA316i^ 
MA32n 

Stoc  is 
MA325F 
MA325G 

exc 
MA327 
MA327 

T 
MA331 
MA331 
MA331 
MA332C : 
MA333J' 


Yam  Production 
Knit  Fabric  Production 
Carpets  and  Rugs 
Gloves  and  Mittens 
Footwear  Production 
Lumber  Production  and  Mill 


Paint  and  Allied  Products 
Pharmaceutical  Preparations, 
it  Biologicals 
Refractories 
Consumer,  Scientific, 
ical,  and  Industrial  Glassware 
Iron  and  Steel  Castings 
Steel  Mill  Products 
Nonferrous  Castings 
Antifriction  Bearings 
Farm  Machinery  and  Lawn 
and  Garden  Equipment 
MA333I I    Construction  Machinery 
MA333I     Mining  Machinery  and 

MiD  eral  Processing  Equipment 
MA3334    Internal  Combustion  Engines 


MA333M    Refrigeration,  Air 

Conditioning,  and  Warm  Air 

Equipment 
MA333P    Pumps  and  Compressors 
MA334B     Selected  Instruments  and 

Related  Products 
MA334M    Consumer  Electronics 
MA334P    Communication  Equipment 
MA334Q    Semiconductors,  Printed 

Circuit  Boards,  and  Electronic 

Components 
MA334R    Computers  and  Office  and 

Accounting  Machines 
MA334S    Electromedical  and 

Irradiation  Equipment 
MA335A    Switchgear,  Switchboard 

Apparatus,  Relays,  and  Industrial 

Controls 
MA335E    Electric  Housewares  and 

Fans 
^MA335F    Major  Household  Appliances 
MA335H    Motors  and  Generators 
MA335J    hisulated  Wire  and  Cable 
MA335K    Wiring  Devices  and  Supplies 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed,  or  do  not  report,  in  the 
more  frequent  svirveys.  Accordingly, 
there  will  be  no  duplication  in 
reporting.  The  content  of  these  annual 
reports  will  be  identical  with  that  of  the 
monthly  and  quarterly  reports. 

Survey  Title 

M311H    Animal  and  Vegetable  Fats 

and  Oils  (Stocks) 
M3 1 1 J    Oilseeds,  Beans,  and  Nuts 

(Primary  Producers) 
M3 1 1 L    Fats  and  Oils  (Renderers) 
M311M    Animal  and  Vegetables  Fats 

and  Oils  (Consumption  and  Stocks) 
M31  IN    Animal  and  Vegetables  Fats 
and  Oils  (Production,  Consumption, 
and  Stock) 
M3 1 3P    Consumption  on  the  Cotton 

System 
M313N    Cotton  and  Raw  Linters  in 

Public  Storage 
M327G    Glass  Containers 
M331J    Inventories  of  Steel  Producing 

Mills 
M336G    Civil  Aircraft  and  Aircraft 

Engines 
MQ311A    Flour  Milling  Products 
MQ313D    Consiunption  on  the  Woolen 

System  and  Worsted  Combing 
MQ313T    Broadwoven  Fabrics  (Gray) 
Bed  and  Bath  Ftimishings 
Apparel 

Inorganic  Chemicals 
Fertiuzer  Materials 
Industrial  Gases 
Qay  Construction  Products 
Metalworking  Machinery 
Fluorescent  Lamp  Ballasts 


MQ314X 

MQ315A 

MQ325A 

MQ325B 

MQ325C 

MQ327D 

MQ333W 

MQ335C 

Annual  Survey  of  Manufactures 

The  Annual  Survey  of  Manufactiires 
collects  industry  statistics,  such  as  total 
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value  of  shipments,  employment, 
payroll,  workers'  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  survey,  conducted  on 
a  sample  basis,  covers  all  manufacturing 
industries,  including  data  on  plants 
under  construction  but  not  yet  in 
operation. 

Survey  of  Industrial  Research  and 
Development 

The  Survey  of  Industrial  Research  and 
Development  measures  spending  on 
research  and  development  activities  in 
private  U.S.  businesses.  The  Census 
Bureau  collects  and  compiles  this 
information  in  accordance  with  a  joint 
project  between  the  National  Science 
Foundation  (NSF)  and  the  Census 
Bureau.  The  Census  Biu^au  and  the 
NSF  publish  the  results  in  their 
respective  publication  series.  Five  data 
items  in  the  survey  provide  interim 
statistics  collected  in  the  Census 
Bureau's  economic  censuses.  These 
items  (total  company  sales,  total 
employment,  total  expenditures  for 
research  and  development  conducted 
within  the  company,  federally-funded 
expenditures  for  research  and 
development  within  the  company,  and 
total  expenditures  and  federally-funded 
expenditures  for  research  and 
development  within  the  company  by 
state)  are  collected  on  a  mandatory  basis 
under  the  authority  of  Title  13.  U.S. C. 
Responses  to  all  other  data  collected  are 
voluntary. 

Survey  of  Plant  Capacity  Utilization 

The  Survey,  of  Plant  Capacity 
Utilization  is  designed  to  measure  the 
use  of  industrial  capacity.  The  survey 
collects  information  on  actual  output 
and  estimates  of  potential  output  in 
terms  of  value  of  production.  These  data 
are  the  basis  for  calculating  rates  of 
utilization  of  full  production  capability 
and  use  of  production  capability  under 
national  emergency  conditions. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number,  hi 
accordance  with  the  PRA,  44  U.S.C, 
chapter  45,  the  OMB  approved  the  2003 
Annual  Surveys  under  the  following 
OMB  Control  Nimibers:  Current 
Industrial  Reports— 0607-0206,  0607- 
0392,  0607-0395,-and  0607-0476; 
Annual  Smvey  of  Manufactures-^607- 
0449;  Survey  of  hidustrial  Research  and 


Development— 3145-0027;  and  Survey 
of  Plant  Capacity  Utilization— 0607- 
0175.  We  will  provide  copies  of  each 
form  upon  written  request  to  the 
Director,  U.S.  Census  Bureau, 
Washington,  DC  20233-0001. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Annual  Surveys  in  the 
Manufacturing  Area  be  conducted  for 
the  purpose  of  collecting  these  data. 

Dated:  November  24,  2003. 
Charies  Louis  Kincannim, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  03-29654  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  3S1(MI7-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

[Docket  Number  031113278-^3278-01] 

Annual  Retail  Trade  Survey 

AGENCY:  Bureau  of  the  Census. 
Commerce. 

ACTION:  Notice  of  determination. 


SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the 
Annual  Retail  Trade  Survey.  The 
Census  Bureau  has  determined  that  it 
needs  to  collect  data  covering  annual 
sales,  e-commerce  sales,  percent  of  e- 
commerce  sales  to  customers  located 
outside  the  United  States,  year-end 
inventories,  purchases,  accounts 
receivables,  and,  for  select  industries, 
merchandise  line  sales  and  percent  of 
sales  by  class  of  customer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Piesto.  Service  Sector  Statistics 
Division,  on  (301)  763-^2747. 
SUPPLEMENTARY  INFORMATION:  The 
Annual  Retail  Trade  Survey  is  a 
continuation  of  similar  retail  trade 
surveys  conducted  each  vear  since  1951 
(except  1954).  It  provides  on  a 
comparable  classification  basis,  annual 
sales,  e-commerce  sales,  and  pim;hases 
for  2003  and  year-end  inventories  for 

2002  and  2003.  These  data  are  not 
available  publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 

2003  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  within  30  days  after 
receipt.  The  sample  will  provide,  with 
measurable  reUability,  statistics  on  the 
subjects  specified  above. 


The  Census  Bureau  is  authorized  to 
take  surveys  that  are  necessary  to 
furnish  current  data  on  the  subjects 
covered  by  the  major  censuses 
authorized  by  Title  13,  United  States 
Code,  sections  182,224,  and  225.  This 
survey  will  provide  continuing  and 
timely  national  statistical  data  on  retail 
trade  for  the  period  between  economic 
censuses.  For  2003,  the  survey  will,  as 
it  has  in  the  past,  operate  as  a  separate 
sample  of  retail  companies.  The  data 
collected  in  this  survey  will  be  similar 
to  that  collected  in  the  past  and  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
census.  These  data  will  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  government  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  United 
States  Code,  Chapter  35,  the  OMB 
approved  the  Annual  Retail  Trade 
Survey  under  OMB  Control  Number 
0607-0013.  We  will  furnish  report 
forms  to  organizations  included  in  the 
survey.  Additional  copies  are  available 
on  written  request  to  the  Director,  U.S. 
Census  Bureau,  Washington,  DC  20233-- 
0101. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annud  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  November  24.  2003. 
Charies  Louis  Kincannon, 

Director.  Bureau  of  the  Census. 

(FR  Doc.  03-29653  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Initiatibn  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
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to  conduct  administrative  reviews  of 
various  antidumping  and  coimteryailing 
duty  orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  November  28,  2003. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
HoHy  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade^Administration, 


Mo.  229 /Friday,  November  28,  2003 /Notices 


U.S.  Deps  rtment  of  Commerce,  14th 

Street  anq  Constitution  Avenue,  NW., 

Washington,  DC  20230,  telephone:  (202) 

482-4737. 

SUPPLEM^ARY  HUFORMATKHI: 

Backgroi^d 

The  De  )artment  has  received  timely 
requests,  n  accordance  with  19  CFR 
351.2130:  )(2002),  for  administrative 
reviews  a  I  various  antidumping  and 


A-122-^40 


A^201-€  30 


Antidumping 
BrazH:  Cartxxi  and  Certain  Alloy  Steel  Wire  Rod,  A-351-83f 

Companhia  Siderurgica  Belgo  Minetra 

Belgo  Mineira  Participacoes  Industria  e  Comercio  S.A 

BMP  Siderurgia  S.A. 
Canada:  Cartxxi  and  Certain  Alloy  Steel  Wire  Rod, 

Ivacolnc. 
Mexico:  Cartxxi  and  Certain  Alloy  Steel  Wire  Rod, 

Hytea  Puebia,  S.A.  de  C.V. 

Hyteamex.  S.A.  de  C.V. 

Siderurgica  Lazaro  Cardenas  Las  Tructias  S.A.  de  C.V 
Spain:  Stainless  Steel  Wire  Rod,^  A-469-807 

RoMan,  SJ^. 
The  People's  Republic  of  China:  Helical  Spring  Lock 

Hang  Zhou  Spring  Washer  Co.,  Ltd./(dba  Zhejiang 
Trinidad  and  Tobago:  Cartx>n  and  Certain  Alloy  Steel  Wire 

Caribbean  Ispat  Umited 


>uty  Proceedings 


Countarvallln) 

Brazil:  Carbon  and  Certain  Alloy  Steel  Wire  Rod.  C-SSI-B^ 

Companhia  Siderurgica  Belgo  Mineira 

Belgo  Mineira  Participacoes  Industria  e  Comercio  S.A. 

BMP  Siderurgia  S.A. 
Canada:  Cartxjn  and  Certain  Alloy  Steel  Wire  Rod,  C-122-|B41 

Ispat  SIdbec  Inc. 

Suspension  Agreements 
Uons. 


^  Inadvertently  omitted  from  previous  initiation  notice. 

2  If  one  of  the  above-named  companies  does  not  quality 
pie's  Republic  of  China  who  have  not  qualified  for  a  separate 
which  the  named  exporters  are  a  part. 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  imder  §  351.211  or  a 
determination  imder  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  review),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  tiie  name(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 


countervailing  duty  orders  and  findings 
with  October  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidiunping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  resiilts  of  these  reviews  not 
later  than  October  31 ,  2004. 


Period  to  be 
reviewed 


:  Wash*s,2  A-570-822 

Waiixin  Group  Co.,  Ltd.) 
^Od.  A-274-804  


Duty  Proceedings 


4/15A)2-9/3Q/03 

4/10/02-9/30/03 
4/10/02-9/30/03 

9/1/02-8/31/03 
10/1/02-9/30/03 
4/10/02-9/30/03 

8/30/02-12/31/02 
2/8/02-12/31/02 


for  a  separate  rate,  all  other  exporters  of  helical  spring  lock  washers  from  the  Peo- 
rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of 


Interei  ted  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accon  lance  with  section  751(a)  of  the 
Tariff  A(  ;t  of  1930,  as  amended  (19 
U.S.C.  1  )75(a)),  and  19  CFR 
351.221fc)(l)(i). 

Dated: 
Holly  A. 


forlmpoit 
[FR  Doc 

BILUNG 


:  vJovember  18,  2003. 
.  iCuga, 

Acting  Lhiputy  Assistant  Secretaiy,  Group  H 
t  Administration. 
.  D3-29720  Filed  11-26-03;  8:45  am] 

3510-OS-P 


O  lOEl 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-884] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value, 
Postponement  ef  Final  Determination, 
and  Affirmative  Preliminary 
Determination  of  Critical 
Circumstartces:  Certain  Color 
Television  Receivers  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notic6  of  preliminary 
determination  of  sales  at  less  than  fair 
value. 

SUMMARy:  We  preliminarily  determine 
that  certain  color  television  receivers 
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from  the  People's  Republic  of  China  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended.  In  addition, 
we  preliminarily  determine  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  critical  circiunstances  exist  with 
respect  to  imports  of  subject 
merchandise  from  the  People's  Republic 
of  China. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  135  days 
after  the  date  of  publication  of  this 
preliminary  determination. 
EFFECTIVE  DATE:  November  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mna 
Itkin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement,  Office  2,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
3874,  respectively. 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  color  television  receivers  (CTVs) 
from  the  People's  RepubUc  of  China 
(PRC)  are  being  sold,  or  are  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  In  addition,  we 
preliminarily  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  CTVs  from  all  exporters  in  the 
PRC.  The  critical  circiunstances  analysis 
for  the  preliminary  determination  is 
discussed  below  under  the  section 
"Critical  Circumstances." 


Case  History 

Since  the  initiation  of  this 
investigation  [Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Color  Television  Receivers  From 
Malaysia  and  the  People's  Republic  of 
China,  68  FR  32013  (May  29,  2003)) 
[Initiation  Notice),  the  following  events 
have  occmred:  On  June  16,  2003,  the 
United  States  International  Trade 
Commission  (ITC)  preliminarily 
determined  that  there  is  a  reasonable 
indication  that  imports  of  certain  color 
televisions  firom  Malaysia  and  the 
People's  Republic  of  China  are 
materially  injuring  the  United  States 
industry.  See  ITC  Investigation  Nos 
731-TA-1034  and  1035  [Certain  Color 
Television  Receivers  from  China  and 
Malaysia,  68  FR  38089  (June  26,  2003)). 


Also  on  June  16,  2003,  we  issued  an 
antidumping  questionnaire  to  the 
Chinese  Ministry  of  Commerce 
(MOFCOM)  requesting  that  it  forward 
the  questionnaire  to  Chinese  producers/ 
exporters  accoimting  for  all  known 
exports  of  subject  merchandise  from  the 
PRC  during  the  period  of  investigation 
(POI).  The  Department  also  sent 
courtesy  copies  of  the  antidumping 
questionnaire  to  the  China  Chamber  of 
Commerce  for  Import  &  Export  of 
Machinery  &  Electronic  Products,  to  all 
companies  identified  in  U.S.  customs 
data  as  exporters  of  the  subject 
merchandise  diuing  the  POI  with 
shipments  in  commercial  quantities, 
and  to  any  additional  companies 
identified  in  the  petition  as  exporters  of 
CTVs.  These  companies  included:  Gain 
Star  International  Ltd.  (Gain  Star); 
Guangdong  Stationery  &  Sporting  Goods 
Import  &  Export  Corporation 
(Guangdong  Stationery);  Haier  Electric 
Apphances  International  Co.  (Haier); 
Hisense  Import  and  Export  Co.,  Ltd. 
(Hisense);  Konka  Group  Company,  Ltd. 
(Konka);  New  Great  Wall  Digital 
Electronics  Co.;  Philips  Consumer 
Electronics  Co.  of  Suzhou  Ltd.  (Phihps); 
Sichuan  Changhong  Electric  Co. ,  Ltd. 
(Changhong);  Sanyo  Sales  &  Marketing 
Corp.;  Shanghai  SVW  DD  and  TT 
Electronic  Enterprise  Co.,  Ltd.;  Star 
Light  Electronics  Co.,  Ltd.  (Star  Light); 
Supra  Corporation  (Supra);  SVA  Group 
Co.,  Ltd.  (SVA);  TCL  Holding  Company 
Ltd.  (TCL);  and  Xiamen  Overseas 
Chinese  Electomic  Co.,  Ltd.  (XOCECO). 
The  letters  sent  to  MOFCOM  and 
individual  exporters  provided  deadfines 
for  responses  to  the  different  sections  of 
the  questionnaire. 

On  June  18,  2003,  XOCECO  requested 
that  high  definition  televisions  (HDTVs) 
be  excluded  from  the  scope  of  this 
investigation.  For  further  discussion,  see 
the  "Scope  Comments"  section  of  this 
notice,  below. 

On  June  24,  2003,  we  issued  a 
courtesy  copy  of  the  questionnaire  to  XS 
Cargo,  an  additional  exporter  of  PRC 
CTVs  to  the  United  States. 

Also  on  June  24,  2003,  Guangdong 
Stationery  informed  the  Department  that 
it  did  not  export  subject  merchandise  to 
the  United  States  dm-ing  the  POI.  For 
further  discussion,  see  the  June  24, 
2003,  memorandum  from  Jill  Pollack  to 
the  file  entitled  "Placing  Information  on 
the  Record  in  the  Antidumping  Duty 
Investigation  on  Color  Television 
Receivers  from  the  People's  Republic  of 
China  (PRC)." 

On  June  25,  2003,^S  Cargo  informed 
the  Department  that  it  also  did  not 
export  subject  merchandise  to  the 
United  States  during  the  POI,  but 
merely  retimied  broken  sets  purchased 


in  the  United  States.  For  further 
discussion,  see  the  June  25,  2003, 
memorandum  fitim  Shawn  Thompson 
to  the  file  entitled  "Telephone 
Conversation  with  a  Third  Country 
Exporter  in  the  Antidiunping  Duty 
hivestigation  of  Certain  Color  Television 
Receivers  irom  the  People's  Republic  of 
China." 

On  June  30,  2003,  an  additional  PRC 
exporter  of  CTVs,  Shenzhen  Chaungwei- 
RGB  Electronics  Co.,  Ltd.  (Skyworth), 
contacted  the  Department  and  requested 
that  it  be  issued  a  copy  of  the 
questionnaire.  We  provided  a  copy  to 
Skyworth  on  July  1,  2003. 

From  July  7  through  July  21,  2003,  we 
received  responses  to  section  A  of  the 
questionnaire  from  the  following 
exporters:  Changhong,  Haier,  Hisense, 
Konka,  Philips,  Skyworth,  Starlight 
International  Holdings.  Ltd.  (the  parent 
company  of  Star  Light,  Star  Fair 
Electronics  Co.  Ltd.,  and  Starlight 
Marketing  Development  Ltd.),  SVA, 
TCL,  and  XOCECO.  We  did  not  receive 
properiy-filed  section  A  responses  from 
any  other  company.' 

On  July  15,  2003,  Changhong 
requested  that  the  Department  fiQd  that 
the  CTV  industry  in  the  PRC  is  a 
market-oriented  industry  (MOI).  On  July 
21,  2003,  the  Department  notified 
Changhong  that  its  MOI  claim  must  be 
made  on  behaff  of  the  CTV  industry  as 
a  whole,  rather  than  on  behalf  of  a 
specific  exporter.  Also  on]uly  21,  2003, 
the  petitioners  submitted  a  letter  in 
which  they  opposed  Changhong's  claim 
that  the  CTVs  industry  is  market- 
oriented. 

On  July  22.  2003,  pursuant  to  section 
777A(c)  of  the  Act,  the  Department 
determined  that,  due  to  the  large 
number  of  exporters  of  the  subject 
merchandise,  it  would  limit  the  number 
of  mandatory  respondents  in  this 
investigation.  Therefore,  we  selected 
Changhong.  Konka,  TCL.  and  XOCECO 
as  the  mandatory  respondents,  in 
addition  to  the  PRC  government.  The 
Department  also  issued  a  separate 
memorandum  concerning  those 
exporters  and  producers  who  submitted 
a  complete  response  to  section  A  of  the 
questionnaire  and  the  conditions  imder 
which  they  may  be  considered  for 
treatment  other  than  inclusion  in  the 
rate  applicable  to  the  government- 
controlled  enterprise.  For  further 


» In  July  2003.  we  also  received  improperiy-filed 
section  A  responses  from  Gain  Star  and  Supra. 
Neither  company  responded  to  our  request  to  file 
its  response  properly,  despite  the  fact  that  we 
afforded  each  an  additional  opportunity  to  do  so 
and  we  provided  explicit  instructions  as  to  how  to 
file  properly;  therefore,  we  have  returned  these 
responses  to  Gain  Star  and  Supra  and  will  not 
consider  these  responses  for  purposes  of  this 
proceeding. 
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discussion,  see  the  "Respondent 
Selection"  section  of  this  notice,  below, 
and  the  July  22,  2003,  memorandum 
from  the  team  to  the  file  entitled 
"Antidumping  Duty  Investigation  of 
Certain  Color  Television  Receivers  from 
the  People's  Republic  of  China — 
Selection  of  Respondents"  (the 
"Respondent  Selection  m6mo").  See 
also  the  "Margins  for  Exporters  Whose 
Responses  Were  Not  Analyzed"  section 
of  this  notice,  below. 

On  July  24,  2003,  the  Department 
invited  interested  parties  to  comment  on 
surrogate  country  selection  and  to 
provide  publicly  available  information 
for  valuing  the  factors  of  production. 

On  July  31,  2003,  the  petitioners 
submitted  comments  opposing 
XOCECO's  June  18,  2003,  scope 
exclusion  request. 

During  July  and  August  2003,  we 
issued  supplemental  section  A 
questionnaires  to  each  of  the  four 
mandatory  participating  respondents  in 
this  case  (i.e.,  Changhong,  Konka,  TCL, 
and  XOCECO)  as  well  as  to  each  of  the 
exporters  not  selected  as  mandatory 
respondents  which  properly  filed  a 
section  A  response.  We  received 
responses  to  these  questionnaires  in 
August  2003. 

From  August  1  through  August  22, 
2003,  we  received  responses  to  the 
remaining  sections  of  the  questionnaire 
from  the  four  participating  mandatory 
respondents,  as  well  as  two  exporters 
who  requested  to  be  examined  on  a 
voluntary  b^is  (i.e.,  Haier  and  Philips). 

On  August  12,  2003,  Changhong, 
Philips.  TCL.  and  XOCECO  submitted 
additional  information  related  to  the 
claim  that  the  CTVs  industry  in  the  PRC 
is  market-oriented.^ 

From  August  18  through  October  24. 
2003.  we  issued  supplemental 
questionnaires  to  Changhong,  Konka, 
TCL.  and  XOCECO.  We  received 
responses  to  these  questionnaires  from 
August  26  through  October  31,  2003. 

On  August  22,  2003,  the  petitioners 
responded  to  the  respondents'  August 
12.  2003.  MOI  submission.  Also  on 
August  22.  ^003,  the  petitioners 
submitted  information  on  surrogate 
values.  On  September  5,  2003,  Skyworth 
submitted  company-specific 
information  to  support  the  MOI  claim 
made  in  this  case.  Also  on  September  5, 
2003,  we  received  information  related  to 
surrogate  values  from  Changhong, 
Philips,  and  TCL,  as  well  as  comments 
on  surrogate  country  selection  from 
Haier. 
,     On  September  9,  2003,  Haier 
submitted  company-specific 
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2  Changhong  provided  additional  documentation 
supporting  this  claim  on  August  20,  2003. 


informatic  h  to  support  the  MOI  claim 
made  in  tMis  case. 

On  Sep!  ember  15,  2003,  we  notified 
ChanghoB  5.  Philips.  TCL.  and  XOCECO 
that  their  AOl  claim  did  not  sufficiently 
address  tl  e  three  prongs  of  the 
Departme  it's  MOI  test,  and  that,  as  a 
consequei  ice.  we  were  unable  to 
conclude  hat  the  experiences  of  the 
firms  mak  ing  the  claim  are 
represent!  tive  of  the  industry.  In  the 
letter,  we  arovided  further  guidance  as 
to  what  wps  necessary  for  an  MOI 
investigation.  Copies  of  this  letter  were 
also  provi  ied  to  Haier,  Skyworth,  and 
the  PRC  g  jvemment. 

On  Sep  ember  16,  2003,  Changhong, 
Haier,  Ph  lips,  TCL,  and  XOCECO 
responded  to  the  petitioners'  August  22, 
2003.  comments  on  the  MOI  issue. 

On  Seraember  17,  2003,  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
351.205(fl,  the  Department  determined 
that  the  case  was  extraordinarily 
complicated  and  postponed  the 
preliminary  determination  imtil  no  later 
than  November  21,  2003.  See 
Postpone  nent  of  Preliminary 
Determin  Jtions  of  Antidumping  Duty 
Investiga  ions:  Certain  Color  Television 
Receiven  From  Malaysia  (AS 57-81 2) 
and  the  f  eople's  Republic  of  China  (A- 
570-884)  68  FR  55372  (Sept.  25.  2003). 
From  C  ctober  3  through  November  3. 
2003,  the  petitioners  submitted 
additions  1  surrogate  value  information. 
Changho  ig  provided  comments  on 
certain  0;  these  submissions  on  October 
16.  Octol  er  31,  and  November  6,  2003. 

Also  01 1  October  16,  2003,  the 
petitione  -s  alleged  that  critical 
circumst  inces  exist  with  respect  to 
imports  I  f  CTVs  from  the  PRC. 
Accordin  gly,  piusuant  to  section  732(e) 
of  the  Ac ;,  on  October  17,  2003,  we 
requeste<  information  from  Changhong, 
Konka,  1 CL.  and  XOCECO  regarding 
monthly  shipments  to  the  United  States 
during  tl  e  period  January  2001  through 
October  1003.  We  received  the 
requestei  information  on  October  31 
and  November  3.  2003.  The  critical 
circumstances  analysis  for  the   - 
preliminbury  determination  is  discussed 
below  under  "Critical  Circumstances." 
On  O^ober  24  and  October  31,  2003, 
ChanghcBig  submitted  additional 
informaoon  related  to  surrogate  values. 

On  Oaober  30,  2003,  we  issued  an 
additional  supplemental  questionnaire 
to  Changhong.  We  received 
.  Changhqng's  responses  to  this 
questionnaire  on  November  10.  2003. 
and  NoA^mber  12,  2003.  Although  these 
responses  were  received  too  late  for  use 
in  the  pteliminary  determination,  we 
intend  t( » verify  this  information  and 
considei  it  for  use  in  the  final 
determination. 


On  October  31.  2003.  Changhong 
submitted  a  request  regarding  its  MOI 
claim,  stating  that  before  making  its 
final  determination  in  this  case,  the 
Department  should  identify  any 
additional  specific  MOI  information 
required  from  the  PRC  CTVs  producers. 

On  November  10,  2003.  the 
petitioners  submitted  additional 
siuTogate  value  information.  Although 
this  information  was  received  too  late 
for  use  in  the  preliminary 
determination,  we  will  consider  it  for 
use  in  the  final  determination. 

Also  on  November  10.  2003,  Konka 
requested  that  the  Department  postpone 
the  final  determination  until  135  days 
after  the  publication  of  the  preliminary 
determination.  For  further  discussion, 
see  the  "Postponement  of  Final 
Determination"  section  of  this  notice. 

Postponement  of  Final  Detennination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
detennination.  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary   . 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2),  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months. 

On  November  10.  2003.  Konka.  which 
represents  a  significant  proportion  of 
exports,  requested  that  the  Department 
postpone  its  final  determination  until 
135  days  after  the  publication  of  the 
preliminary  determination.  Konka  also 
included  a  request  to  extend  the 
provisional  measures  to  not  more  than 
six  months.  Accordingly,  since  we  have 
made  an  affirmative  preliminary 
determination  and  no  compelling 
reasons  for  denial  exist,  we  have 
postponed  the  final  determination  imtil 
not  later  than  135  days  after  the 
publication  of  the  preliminary 
determination. 

Period  of  Investigation 

Pursuant  to  19  CFR  351.204(b)(1),  the 
POI  for  an  investigation  involving 
merchandise  irom  a  non-market 
economy  (NME)  is  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e..  May  2002). 
Therefore,  in  tliis  case,  the  POI  is 


October  1,  2002,  through  March  31 
2003. 

Scope  of  Investigatioii 

For  purposes  of  this  investigation,  the 
term  "certain  color  television  receivers" 
includes  complete  and  incomplete 
direct-view  or  projection-type  cathode- 
ray  tube  color  television  receivers,  with 
a  video  display  diagonal  exceeding  52 
centimeters,  whether  or  not  combined 
with  video  recording  or  reproducing 
apparatus,  which  are  capable  of 
receiving  a  broadcast  television  signal 
and  producing  a  video  image. 
Specifically  excluded  from  this 
investigation  are  computer  monitors  or 
other  video  display  devices  that  are  not 
capable  of  receiving  a  broadcast 
television  signal.  ^ 

The  color  television  receivers  subject 
to  this  investigation  are  currently 
classifiable  under  subheadings 
8528.12.2800,  8528.12.3250, 
8528.12.3290.  8528.12.4000, 
8528.12.5600,  8528.12.3600, 
8528.12.4400,  8528.12.4800.  and 
8528.12.5200  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  the  merchandise  under 
investigation  is  dispositive. 

Scope  Comments 

In  accordance  with  the  preamble  to 
our  regulations  (see  Antidumping 
Duties;  Coimtervailing  Duties,  62  FR 
27296,  27323  (May  19,  1997)),  we  set 
aside  a  period  of  time  for  parties  to  raise 
issues  regarding  product  coverage  and 
encoiu^ged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publication  of  the  Initiation  Notice  [see 
68  FR  at  32013).  hiterested  parties 
submitted  such  comments  by  June  18 
2003.  ' 

Pursuant  to  the  Department's 
solicitation  of  scope  comments  in  the 
Initiation  Notice,  XOCECO  requested 
that  HDTVs  be  excluded  fi-om  the  scope 
of  this  investigation  because:  (1)  These 
CTVs  are  produced  by  the  petitioners 
only  in  limited  amounts;  and  (2)  they 
differ  fitjm  the  CTVs  covered  by  the 
scope  of  the  investigation  in  terms  of 
physical  characteristics,  ultimate  uses, 
purchaser  expectations,  channels  of 
trade,  and  the  manner  of  advertising  and 
display.  On  July  31,  2003,  the 
petitioners  opposed  this  request. 

After  considering  the  respondent's 
comments  and  the  petitioners' 
objections  to  XOCECO's  request 
regarding  HDTVs,  we  find  that  the  CTVs 
in  question  fall  within  the  scope  of  this 
investigation.  All  CTVs,  including  the 
CTVs  in  question,  have  the  same 
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fundamental  characteristics — ^that  is 
they  are  capable  of  receiving  a  broadcast 
signal  and  displaying  a  video  image. 
Therefore,  we  conclude  that  all  CTVs, 
including  HDTVs,  are  appropriately 
included  in  the  scope  of  this 
investigation,  and  constitute  a  single 
class  or  kind  of  merchandise.  For  a 
further  discussion,  see  the  November 
21,  2003,  memorandum  to  Louis  Apple, 
Director,  Office  2  from  the  team  entitled 
"Scope  Exclusion  Request." 

Respondent  Selection 

In  June  2003,  the  Department 
designated  the  PRC  government  as  the 
mandatory  respondent  in  this  case  and 
issued  it  the  questionnaire  for 
distribution  to  appropriate  parties.  The 
Department  also  sent  courtesy  copies  of 
the  questionnaire  to  PRC  companies 
which  the  Department  identified  as 
exporters/producers  of  subject 
merchandise. 

In  July  2003,  we  received  section  A 
responses  from  12  producers/exporters 
of  CTVs  in  the  PRC.  Each  of  these 
exporters  requested  to  be  selected  as  a 
respondent  in  this  case  and  requested  a 
separate  rate.  In  addition,  we  received 
information  fit)m  two  additional 
companies  issued  a  questiormaire 
indicating  that  they  did  not  export  CTVs 
to  the  United  States  during  the  POL  We 
did  not  receive  responses  from  the 
remaining  companies  who  were  sent 
courtesy  copies  of  the  questionnaire. 
On  July  22,  2003,  the  Department 
determined  that  it  did  not  have  the 
resoiutes  to  investigate  all  producers/ 
exporters  of  the  subject  merchandise 
requesting  a  separate  rate.  Rather,  we 
found  that  it  was  practicable  to  examine 
a  maximum  of  four  producers/exporters. 
Therefore,  we  selected  as  mandatory 
respondents  in  this  case  the  four 
companies  with  the  largest  export 
volumes  during  the  POI  (i.e., 
Changhong,  Konka,  TCL,  and  XOCECO). 
For  further  discussion,  see  the 
Respondent  Selection  memo. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  an  NME  covmtry  in  all  past 
antidumping  investigations.  See,  e.g., 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Critical 
Circumstances:  Certain  Malleable  Iron 
Pipe  Fittings  From  the  People's  Republic 
of  China,  68  FR  61395,  61396  (Oct.  28, 
2003).  A  designation  as  an  NME  remains 
in  effect  imtil  it  is  revoked  by  the 
Department.  See  section  771(18)(C)  of 
the  Act. 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  us  to  base 
normal  value  (NV)  on  the  NME 


producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
"Normal  Value"  section  of  the  notice, 
below. 

No  party  in  this  investigation  has 
requested  a  revocation  of  the  PRC's 
NME  status.  We  have,  tfierefore, 
preliminarily  continued  to  treat  the  PRC 
as  an  NME. 


Market  Oriented  Industry 

On  July  15,  2003,  Changhong 
requested  that  the  Department  make  a 
determination  that  the  CTV  industry  in   • 
the  PRC  is  an  MOI.  Changhong 
submitted  certain  company-specific  data 
in  support  of  its  request.  On  July  21, 
2003,  the  petitioners  submitted  a  letter 
in  which  they  opposed  Changhong's 
claim  that  the  CTVs  industry  is  market- 
oriented.  Specifically,  the  petitioners 
stated  that  Changhong  has  not  provided 
evidence  to  support  its  claim  that  the 
majority  of  its  material  inputs  are 
valued  at  market  prices.  The  petitioners 
also  stated  that  Changhong  has  not 
provided  evidence  to  rebut  allegations 
that  the  PRC  government  regiilates 
prices  in  the  CTV  industry,  and  that 
CTV  producers  in  the  PRC  have  been 
assisted  by  direct  government 
involvement  in  financing,  advertising, 
labor,  utilities,  currency  exchange,  and 
government  ownership  of  CTV- 
producing  companies. 

Also  on  July  21,  2003.  the  Department 
notified  Changhong  that  its  MOI  claim 
must  be  made  on  behalf  of  the  CTV 
industry  as  a  whole,  rather  than  on 
behalf  of  a  specific  exporter.  On  August 
12,  2003,  Changhong,  Konka,  Philips. 
TCL,  and  XOCECO  submitted  additional 
information  related  to  the  claim  that  the 
CTVs  industry  in  the  PRC  is  market- 
oriented.  On  August  22,  2003,  the 
petitioners  responded  to  this 
submission.  In  their  August  22,  2003, 
submission,  the  petitioners  stated  that 
the  respondents'  August  12,  2003, 
submission  did  not  provide  data  on 
substantially  all  of  the  CTV  industry  in 
the  PRC  and  that  the  respondents  did 
adequately  address  the  allegations 
contained  in  the  petitioners'  July  21. 
2003.  submission,  i.e.,  that  non-market 
economy  forces  in  the  PRC  have  a 
significant  impact  on  the  CTV  industry 
and  distort  the  true  cost  of  production. 

On  September  5  and  September  9. 
2003.  Sli^orth  and  Haier.  respectively, 
submitted  company-specific 
information  to  support  the  MOI  Haim 
made  in  this  case. 

On  September  15,  2003.  we  notified 
Changhong.  Konka,  Philips.  TCL,  and 
XOCECO  that  their  MOI  claim  did  not 


66804 


sufficiently  address  the  three  prongs  of 
the  Department's  MOI  test  [see  below), 
and  that,  as  a  consequence,  we  were 
unable  to  conclude  that  the  experiences 
of  the  firms  making  the  claim  are 
representative  of  the  industry.  Copies  of 
this  letter  were  also  provided  to  Haier, 
Skyworth,  and  the  PRC  government.  On 
September  16,  2003,  Changhong,  Haier, 
Philips,  TCL.  and  XOCECO  responded 
to  the  petitioners'  August22,  2003, 
cominents  on  the  MOI  issue,  but  they 
did  not  address  the  Department's 
concwns. 

On  October  31,  2003,  Changhong 
submitted  a  request  regarding  its  MOI 
claim,  stating  that  before  making  its 
final  determination  in  this  case,  the 
Department  should  identify  the  specific 
MOI  information  required  from  the  PRC 
CTV  producers. 

In  order  to  consider  a  MOI  claim,  the 
Department  requires  information  on 
each  of  the  three  prongs  of  the  MOI  test 
regarding  the  situation  and  experience 
of  the  PRC  CTV  industry  as  a  whole. 
Specifically,  the  MOI  test  requires  that: 
(1)  There  be  virtually  no  government 
involvement  in  production  or  prices  for 
the  industry;  (2)  the  industry  is  marked 
by  private  or  collective  ownership  that 
behaves  in  a^manner  consistent  with 
market  considerations;  and  (3) 
producers  pay  market-determined  prices 
for  all  major  inputs,  and  for  all  but  an 
insignificant  proportion  of  minor 
inputs.  Even  in  those  cases  where  the 
number  of  investigated  firms  is  limited 
by  the  Department,  a  MOI  allegation 
must  cover  all  (or  virtually  all)  of  the 
producers  in  the  industry  in  question. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
.  Postponement  of  Final  Determination: 
Synthetic  Indigo  From  the  People's 
Republic  of  China.  64  FR  69723,  69725 
(Dec.  14, 1999).  See  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China,  62  FR  41347, 41353  (Aug.  1. 
1997), 

As  a  threshold  matter,  we  note  that 
the  respondents  have  not  provided 
information  for  the  record  that  covers 
virtually  all  of  the  producers  of  the 
industry.  Rather,  the  respondents 
provided  certain  data  related  to 
companies  which  appear  to  be  export- 
oriented  without  demonstrating  that  this 
data  applies  equally  to  other  CTV 
producers  within  the  PRC.  Because  the 
MOI  allegation  made  in  this  case  has  not 
provided  an  adequate  basis  for 
considering  the  three  factors  of  the 
Department's  MOI  test,  we  are  imable  to 
consider  the  MOI  request. 


Federal  Register /Vol.  68,  r  o.  229 /Friday,  November  28,  2003 /Notices 


Separate  R  ates 

In  an  NN  £  proceeding,  the 
Departmen  t  presumes  that  all 
companies'within  the  country  are 
subject  to  flovemmental  control  and 
should  be  i  ssigned  a  single 
antidumpii  ig  duty  rate  unless  the 
responden  demonstrates  the  absence  of 
boA  de  Jul  e  and  de  facto  governmental 
control  ov«  r  its  export  activities.  See 
Notice  off  inal  Determination  of  Sales 
at  Less  Tht  m  Fair  Value:  Bicycles  From 
the  Peoples  Republic  of  China,  61  FR 
19026. 19C  27-28  (Apr.  30. 1996) 
[Bicycles).  Changhong,  Konka,  TCL, 
XOCECO,  ind  the  cooperative  non- 
selected  63  porters  named  in  the 
"Suspensii  m  of  Liquidation"  section^ 
below  havi  >  provided  the  requested 
company-specific  separate  rates 
information  and  have  indicated  that 
there  is  na  element  of  government 
ownership!  or  control  over  their  export 
operations!  We  have  considered 
whether  tl^e  mandatory  respondents  are 
eligible  fotf  a  separate  rate  as  discussed 
below. 

The  Dep  artment's  separate  rate  test  is 
not  concei  aed,  in  general,  with 
macroecoi  omic/  border-type  controls 
(e.g.,  expo  1  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  o'  ^er  the  investment,  pricing, 
and  outpu  t  decision-making  process  at 
the  indivii  lual  firm  level.  See  Notice  of 
Final  Detarmination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Si  iel  Plate  From  Ukraine,  62  FR 
61754,  61  '58-60  (Nov.  19, 1997); 
Tapered  I  oiler  Bearings  and  Parts 
Thereof  I  inished  and  Unfinished,  from 
the  Peoph  ^'s  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administi  ative  Review,  62  FR  61276, 
61279  (N(  V.  17, 1997);  and  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Honey  from  the 
People's  i  epublic  of  China,  60  FR 
14725, 14  727  (Mar.  20, 1995). 

Jo  esta  dish  whether  a  firm  is 
sufficient  y  independent  from 
govemme  at  control  to  be  entitled  to  a 
separate  i  ite,  the  £)epartment  emalyzes 
each  exp(  rting  entity  under  a  test 
arising  oi  t  of  the  Final  Determination  of 
Scdes  at  L  ess  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588t  20589  (May  6, 1991),  as 
modified  by  Notice  of  Final 
Determin  ition  of  Sales  at  Less  Than 
Fair  Valu  e:  Silicon  Carbide  from  the 
People's .  \epubhc  of  China,  59  FR 
22585,  23586-87  (May  2, 1994)  (Silicon 
Carbide).  Under  the  separate  r^ttes 
criteria,  t  le  Department  assigns  separate 
rates  in  ^  ME  cases  only  if  the 


respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities.  See  Silicon  Carbide  and 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  from  the  People's  Republic  of 
China,  60  FR  22544,  22545  (May  8, 
1995)  [Furfuryl  Alcohol). 

1 .  Absence  ofDe  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  . 

The  mandatory  respondents  have 
placed  on  the  record  a  nimiber  of 
docimients  to  demonstrate  absence  of  de 
jure  control,  including  the  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  By  the  Whole 
People." 

In  prior  cases,  the  Department  has 
analyzed  these  laws  and  foimd  that  they 
establish  an  absence  of  de  jure  control. 
See,  e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Partial- 
Extension  Steel  Drawer  Slides  With       ^ 
Rollers  From  the  People's  Republic  of 
China,  60  FR  29571,  29573  (Jime  5, 
1995);  3  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  h4anganese  Metal  From  the 
People's  Republic  of  China.  60  FR 
56045,  56046  (Nov.  6, 1995).  We  have 
no  new  information  in  this  proceeding 
which  would  cause  us  to  reconsider  this 
determination. 

According  to  the  mandatory 
respondents,  CTV  exports  are  not 
affected  by  export  licensing  provisions 
or  export  quotas.  These  respondents 
claim  to  have  autonomy  in  setting  the 
contract  prices  for  sales  of  CTVs  through 
independent  price  negotiations  with 
their  foreign  customers  without 
interference  bom  the  PRC  government. 
Based  on  the  assertions  of  the 
respondents,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
jure  government  control  over  the  pricing 
and  marketing  decisions  of  the 
respondents  with  respect  to  their  CTV 
export  sales. 


^This  was  imdumged  in  the  final  detennination. 
See,  Notice  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Partial-Extension  Steel 
Drawer  Slides  with  Rollers  from  the  People 's 
Republic  ofChiaa.  60  FR  54472.  54474  (Oct.  24. 
1995). 
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2.  Absence  ofDe  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China,  63  FR  72255,  72256 
(Dec.  31, 1998).  Therefore,  the 
Department  has  detennined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts,  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  govenmient  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Id. 

The  mandatory  respondents  have 
asserted  the  following:  (1)  They 
establish  their  own  export  prices;  (2) 
they  negotiate  contracts  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  they  make 
their  own  personnel  decisions;  and  (4) 
they  retain  the  proceeds  of  their  export 
sales  and  use  profits  according  to  their 
business  needs.  Additionally,  the 
respondents'  questionnaire  responses 
indicate  that  they  do  not  coordinate 
with  other  exporters  in  setting  prices  or 
in  determining  which  companies  will 
sell  to  which  markets.  This  information 
supports  a  preliminary  finding  that 
there  is  an  absence  of  de  facto 
governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  the  mandatory 
respondents  have  met  the  criteria  for  the 
application  of  separate  rates. 

Margins  for  Cooperative  Exporters  Not 
Selected 


exporter  is  eligible  for  a  separate  rate, 
we  assigned  a  weighted-average  of  the 
rates  of  the  fully  analyzed  companies, 
excluding  any  rates  that  were  zero,  de 
minimis,  or  based  entirely  on  facts 
available.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Circular  Welded 
Carbon-Quality  Steel  Pipe  from  the 
People's  Republic  of  China,  67  FR 
36570,  36571  (May  24,  2002)  {Welded 
Steel  Pipe).  Companies  receiving  this 
rate  are  identified  by  name  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


For  those  exporters:  (1)  Who 
submitted  a  timely  response  to  section 
A  of  the  Department's  questionnaire,  but 
were  not  selected  as  mandatory 
respondents,  and  (2)  for  whom  the 
section  A  response  indicates  that  the 


PRC-Wide  Rate  and  Use  of  Fads 
Otherwise  Available 

As  in  all  NME  cases,  the  Department 
implements  a  policy  whereby  there  is  a 
rebuttable  presumption  that  all 
exporters  or  producers  located  in  the 
NME  comprise  a  single  exporter  under 
common  government  control,  the  "NME 
entity."  The  Department  assigns  a  single 
NME  rate  to  the  NME  entity  unless  an 
exporter  can  demonstrate  eligibility  for 
a  separate  rate. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person:  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested;  (C). 
significantly  impedes  a  proceeding;  or 
(D)  provides  such  information  that 
cannot  be  verified,  the  Department  shall 
use,  subject  to  sections  782(d)  and  (e)  of 
the  Act,  facts  otherwise  available  in 
reaching  the  applicable  determination 
Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  informaUon 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
imdue  difficulties. 

Information  on  the  record  of  this 
investigation  indicates  that  there  are 
numerous  producers/exporters  of  the 
subject  merchandise  in  the  PRC.  As 
noted  in  the  "Case  History"  section 
above,  all  exporters  were  given  the 
opportimfty  to  respond  to  the 
Department's  questionnaire.  Based  upon 
our  knowledge  of  the  PRC  and  the  fact 
that  U.S.  import  statistics  show  that  the 
responding  companies  did  not  account 
for  all  imports  into  the  United  States 
from  the  PRC,  we  have  preliminarily 
determined  that  certain  PRC  exporters 


of  CTVs  failed  to  respond  to  our 
questionnaire.  As  a  result,  use  of  facts 
available  (FA),  pursuant  to  section 
776(a)(2)(A)  of  the  Act,  is  appropriate 

hi  selecting  among  the  facts  otherwise 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use 
adverse  facts  available  (AFA)  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See.  e.g 
Bicycles,  61  FR  at  19028;  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
From  the  Russian  Federation,  65  FR 
5S10,  5518  (Feb.  4,  2000).  MOFCOM 
was  notified  in  the  Department's 
questionnafre  that  failure  to  submit  the 
requested  information  by  the  date 
specified  might  resuh  in  use  of  FA.  The 
producers/exporters  that  decided  not  to 
respond  to  the  Department's 
questionnaire  failed  to  act  to  the  best  of 
their  ability  in  this  investigation.  Absent 
a  response,  we  must  presume 
government  control  of  these  companies. 
The  Department  has  detennined, 
therefore,  that  in  selecting  from  among 
the  facts  otherwise  available  an  adverse 
inference  pursuant  to  section  776(b)  of 
the  Act  is  warranted. 

In  accordance  with  our  standard 
practice,  as  AFA,  we  are  assigning  as  the 
PRC-Wide  rate  the  higher  of:  ( 1 )  The 
highest  margin  stated  in  the  notice  of 
initiation  (i.e.,  the  recalculated  petition 
margin);  or  (2)  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation.  See,  e.g..  Notice  of  Final    - 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Quality  Steel  Products  from  the  Peoples 
Republic  of  China,  65  FR  34660  (May 
31,  2000)  and  accompanying  decision 
memorandium  at  Comment  1.  In  this 
case,  the  preliminary  AFA  margin  is 
78.45  percent,  which  is  the  highest 
margin  stated  in  the  notice  of  initiation. 
See  Initiation  Notice,  68  FR  at  32016. 

Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  AFA  information 
derived  from  the  petition,  the  final 
determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "(ijnformation  derived  bom  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
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under  section  751  concerning  the    - 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Doc.  No.  103-316 
at  870  (1994)  and  19  CFR  351.308(d). 
The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  the 
SAA  at  870.  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics,  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  the  SAA  at  870. 

In  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petition.  We  reviewed  the  adequacy  and 
accuracy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose.  See  the  May  22,  2003, 
Initiation  Qiecklist,  on  file  in  the 
Central  Records  Unite  (CRU),  Room  B- 
099,  of  the  Main  Commerce  Department 
building,  for  a  dik:ussion  of  the  margin 
calculations  in  the  petition.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  export 
price  (EP)  and  NV  calculations  on 
which  the  margins  in  the  petition  were 

based. 

In  order  to  corroborate  the  petition's 
EP  calculations,  we  compared  the  prices 
in  the  petition  for  CTVs  to  the  prices 
submitted  by  the  mandatory 
respondents.  In  order  to  corroborate  the 
petitioners'  NV  calculation,  we 
compared  the  petitioners'  factor 
consumption  and/or  surrogate  value 
data  for  CTVs  to  the  data  reported  by  the 
respondents  for  the  most  significant 
factors — color  picture  tubes  (CPTs), 
cabinets,  woofer  speakers,  remotes  with 
tuners,  other  parts  and  components, 
electricity,  factory  overhead,  selling, 
general,  and  administrative  (SG&A) 
expenses,  profit,  and  packing 
expenses — and  to  surrogate  values 
selected  by  the  Department  for  the 

Ereliminary  determination,  as  discussed 
elow. 

As  discussed  in  the  November  21, 
2003,  memorandum  from  the  team  to 
the  file  entitled  "Corroboration  of  Data 
Contained  in  the  Petition  for  Assigning 
an  Adverse  Facts  Available  Rate,"  we 
found  the  U.S.  price  and  factors  of 
production  information  in  the  petition 
to  be  reasonable  and  of  probative  value. 
As  a  number  of  the  surrogate.values 
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selected  lor  the  preliminary 
determin  ition  differed  from  those  used 
in  the  pel  ition,  we  compared  the 
petition  i  largin  calculations  to  the 
calculatii  ns  based  on  the  selected 


surrogate 


values  wherever  possible  and 


compari 
EPsand 


found  th^y  were  reasonably  close. 
Therefor^,  we  preliminarily  determine 
that  the  oetition  information  has 
probativi  value.  Accordingly,  we  find 
that  the  1  ighest  margin  stated  in  the 
notice  of  initiation.  78.45  percent,  is 
corrobon  ted  within  the  meaning  of 
section  7  76(c)  of  the  Act.  For  further 
discussic  n,  see  the  November  21.  2003. 
memoraadum  from  the  team  to  the  file 
entitled  "Corroboration  of  Data 
Containe  d  in  the  Petition  for  Assigning 
an  Advei  se  Facts  Available  Rate." 

Fair  Valj  te  Comparisons 

To  determine  whether  sales  of  CTVs 
from  the  PRC  were  made  at  LTFV.  we 
compare  1  the  EP  or  constructed  export 
price  (CI  P)  to  the  NV,  as  described  in 
the  "Exp  ort  Price/Constructed  Export 
Price,"  a  nd  "Normal  Value"  sections  of 
this  notii  :e,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
POI-wide  weighted-average 

s  by  product  to  the 
te  product-specific  NV. 

ice/Constnicted  Export  Price 

iong 

^anghong,  we  used  EP 
methodt  logy  in  accordance  with  section 
772(a)  o  the  Act  because  the  subject 
merchai  dise  was  sold  directly  to 
unaffilia  ted  customers  in  the  United 
States  pi  ior  to  importation  and  CEP 
method  »logy  was  not  otherwise 
appropr  ate.  We  based  EP  on  the  packed 
FOB  PR  :  port  or  CIF  U.S.  port  prices  to 
unaffiliated  purchasers  in  the  United 
States,  ds  appropriate.  We  made 
deductions  for  movement  expenses,  in 
accordance  with  772(c)(2)(A)  of  the  Act; 
these  included,  where  appropriate, 
foreign  nland  freight,  foreign  brokerage 
and  has  dling.  ocean  freight,  and  marine 
insuran  :e.  As  certain  of  these  movement 
services  were  provided  by  NME 
supplie  s,  we  valued  them  using  Indian 
rates.  F(  tr  further  discussion  of  our  use 
of  surra  jate  data  in  an  NME  proceeding, 
as  well  IS  selection  of  India  as  the 
appropi  iate  surrogate  country,  see  the 
"Norms  1  Value"  section  of  this  notice, 
below. 

With  respect  to  ocean  freight, 
Changfa  ong  asserted  that  it  used  both 
PRC  an  1  market-economy  suppliers  for 
its  ship  nents  of  CTVs.  However,  based 
on  Cha  ighong's  submitted  information, 
we  cou  d  only  establish  that  one  of 
Changbong's  market-economy  carriers 
charge<  market-economy  prices. 


Specifically,  Changhong's  questionnaire 
responses  indicate  that,  for  Changhong's 
remaining  market-economy  carriers, 
ocean  freight  was  paid  to  a  PRC 
company,  not  a  market-economy 
supplier.  Therefore,  we  valued  ocean 
freight  expenses  for  Changhong's 
remaining  market-economy  carriers,  as 
well  as  its  PRC  carriers,  using  the 
substantiated  market-economy  carrier's 
rates.  For  further  discussion,  see  the 
November  21,  2003,  memorandiun  from 
Elizabeth  Eastwood  to  the  file  entitled, 
"U.S.  Price  and  Factors  of  Production 
Adjustments  for  Sichuan  Changhong 
Electric  Co.,  Ltd.  for  the  Preliminary 
Determination." 

Where  appropriate,  we  adjusted  the 
values  to  reflect  inflation  up  to  the  POI 
using  the  wholesale  price  indices  (WPI) 
or  the  purchase  price  indices  (PPI) 
published  by  the  International  Monetary 
Fund  (IMF),  as  appropriate. 

B.  Konka 

For  Konka,  we  used  EP  methodology 
in  accordance  v»rith  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  directly  to  imaffiliated 
customersln  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  appropriate.  We  based  EP 
on  the  packed  FOB  PRC  port  prices  to 
unaffiliated  purchasers  in  the  United 
States,  as  appropriate.  We  made 
deductions  for  movement  expenses,  in 
accordance  with  772(cK2)(A)  of  the  Act; 
these  included,  where  appropriate, 
foreign  inland  freight  and  foreign 
brokerage  and  handling.  As  certain  of 
these  movement  services  were  provided 
by  NME  suppliers,  we  valued  them 
using  Indian  rates.  For  further 
discussion  of  these  values,  see  the 
"Normal  Value"  section  of  this  notice, 
below. 

C.  TCL 

For  TCL,  we  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  directly  to  imaffiliated 
customers  in  the  United  States  prior  to 
importation  and  CEP  methodology  was 
not  otherwise  appropriate.  In 
accordance  with  our  practice,  we 
excluded  sales  made  to  the  United 
States  through  a  Japanese  reseller  as 
well  as  a  sample  sale  to  the  United 
States  from  our  analysis  for  purposes  of 
the  preliminary  determination  because 
they  were  made  in  small  quantities.  See, 
e.g.,  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from 
Japan,  64  FR  8291, 8295  (Feb.  19, 1999) 
and  Notice  of  Preliminary 
Determination  of  Sales  at  Not  Less  Than 
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Fair  Value:  Pure  Magnesium  From  the 
Russian  Federation,  66  FR  21319 
21322-23  (Apr.  30,  2001). 

We  based  EP  on  the  packed  FOB  PRC 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions  for 
movement  expenses,  in  accordance  with 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  foreign  inland 
freight  and  foreign  brokerage  and 
handling.  As  certain  of  these  movement 
services  were  provided  by  NME 
suppliers,  we  valued  them  using  Indian 
rates.  For  further  discussion  of  these 
values,  see  the  "Normal  Value"  section 
of  this  notice,  below. 

D.  XOCECO 

For  XOCECO,  we  used  CEP 
methodology  in  accordance  with  section 
772(b)  of  the  Act.  because  sales  to  the 
first  unaffiliated  purchaser  in  the  United 
States  took  place  after  importation.  We 
calculated  CEP  based  on  ex-warehouse 
or  delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  movement 
expenses,  in  accordance  with 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  marine  insurance,  U.S. 
inland  freight.  U.S.  warehousing,  other 
U.S.  transportation  expenses,  U.S. 
customs  brokerage  fees  and  duties  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  For  freight  services  provided  by 
market-economy  companies  and  paid 
for  in  a  market  ciurency,  we  used  the 
actual  prices  which  XOCECO  paid  to 
the  frei^t  supplier  in  oiu-  CEP 
calculation.  Where  these  movement 
services  were  provided  by  NME 
suppliers,  we  valued  them  using  Indian 
rates. 

Regarding  U.S.  warehousing  and  other 
U.S.  transportation  expenses,  XOCECO 
attempted  to  respond  to  our  requests  for 
information  but  failed  to  properly 
include  this  information  in  its  sales 
database.  Because  XOCECO  was  only 
partially  responsive,  we  have  not  relied 
on  its  control-number-specific  U.S. 
warehousing  and  other  U.S. 
transportation  expenses,  and  instead 
have  based  the  amoimt  of  these 
expenses  on  FA.  pursuant  to  section 
776(a)(2)(A)  of  the  Act.  hi  selecting 
among  the  facts  otherwise  available,  we 
applied  the  average  of  the  reported 
model-specific  warehouse  and  other 
transportation  expenses  for  every 
transaction  during  the  POI. 
We  made  additional  deductions  frt)m 
.  CEP  for  credit  expenses,  warranty 
expenses,  and  U.S.  indirect  selling 
expenses,  including  U.S.  inventory 
carrying  costs  and  other  indirect  selling 
expenses,  in  accordance  with  section 


772(d)(1)  of  the  Act.  Regarding  warranty 
expenses.  XOCECO  twice  failed  to 
provide  requested  documentation 
substantiating  the  breakdown  of 
warranty  expenses  between  subject  and 
non-subject  merchandise.  As  a  resuU, 
we  find  that  the  use  of  FA,  pursuant  to 
section  776(a)(2)(A)  of  the  Act.  is 
appropriate.  Furthermore,  since  the 
Department  finds  that  XOCECO  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
abihty  to  comply  with  the  request  for 
information,  an  adverse  inference  is 
warranted  imder  section  776(b)  of  the 
Act.  As  AFA.  we  applied  the  highest 
reported  model-specific  warranty 
expense  for  every  transaction  during  the 
POI.  ^ 

Pursuant  to  section  772(d)(3)  of  the 
Act.  we  further  reduced  the  starting 
price  by  an  amount  for  profit  to  arrive 
at  CEP.  We  calculated  the  CEP  profit 
ratio  for  XOCECO  based  on  the  financial 
data  reported  in  the  income  statements 
of  three  Indian  producers  of  CTVs.  BPL 
Limited  (BPL),  Onida  Saka  Umited 
(Onida  Saka),  and  Videocon 
hiternational  Limited  (Videocon)  for  the 
year  ended  2002. 


Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  reqmres 
the  Department  to  value  an  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME  country, 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The 
Department  has  determined  that  India, 
Pakistan.  Indonesia,  Sri  Lanka,  and  the 
Philippines  are  countries  comparable  to 
the  PRC  in  terms  of  overall  economic 
development.  See  the  July  10.  2003. 
memorandum  from  Ron  Lorentzen  to 
Louis  Apple  entitled  "Antidumping 
Duty  hivestigation  of  Color  Television 
Receivers  from  the  People's  Republic  of 
China  (PRC):  Request  for  a  List  of 
Surrogate  Countries." 

According  to  the  available 
information  on  the  record,  we  have 
determined  that  India  is  a  significant 
producer  of  CTVs.  See  the  November  21, 
2003,  memorandum  from  the  team  to 
the  file  entitled  "Preliminary 
Determination  Factors  Valuation 
Memorandimi,"  (the  Factors 
Memorandum),  on  file  in  the  CRU.  For 
purposes  of  the  preliminary 
determination,  we  have  selected  India 
as  the  surrogate  country,  based  on  the 
quality  and  contemporaneity  of  the 
currently  available  data.  Accordingly, 
we  have  calculated  NV  using  Indian 
values  for  the  PRC  producers'  factors  of 


production.  We  have  obtained  and 
relied  upon  publicly  available 
information  wherever  possible. 
Factors  of  Production 

In  accordance  with  19  CFR 
351.408(c)(1),  the  Department  will 
normally  use  publicly  available 
information  to  value  factors  of 
production.  However,  the  Department's 
regulations  also  provide  that  where  a 
producer  sources  an  input  from  a 
market  economy  and  pays  for  it  in 
market  economy  currency,  the 
Department  employs  the  actual  price 
paid  for  the  input  to  calculate  the 
factors-based  NV.  Id.;  see  also  Lasko 
Metal  Products  v.  United  States  43  F 
3d  1442,  1445-1446  (Fed.  Cir.  1994). 
Changhong.  Konka.  TCL,  and  XOCECO 
reported  that  some  of  their  inputs  were 
purchased  bx}m  market  economies  and 
paid  for  in  a  market  economy  currency. 
Where  respondents  were  unable  to 
provide  sufficient  documentation  that 
certain  inputs  were  purchased  from 
market-economy  supphers.  we  valued 
these  inputs  using  surrogate  values. 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  each 
respondent  for  the  POI.  To  calculate  NV. 
the  reported  per-unit  factor  quantities 
were  multiplied  by  publicly  available 
Indian  surrogate  values.  For  purposes  of 
calculating  NV,  we  valued  PRC  factors 
of  production,  in  accordance  with 
section  773(c)(1)  of  the  Act.  Factors  of 
production  include,  but  are  not  limited 
to:  (1)  Hours  of  labor  required;  (2) 
quantities  of  raw  materials  employed; 
(3)  amounts  of  energy  and  other  utilities 
consumed:  and  (4)  representative  capital 
cost,  including  depreciation.  In 
examining  surrogate  values,  we 
selected,  where  possible,  the  publicly 
available  value  which  was:  (1)  an 
average  non-export  value;  (2) 
representative  of  a  range  of  prices 
withm  the  POI  or  most 
contemporaneous  with  the  POI;  (3) 
product-specific;  and  (4)  tax-exclusive. 
For  a  more  detailed  explanation  of  the 
methodology  used  in  calculating  various 
surrogate  values,  see  the  Factors 
Memorandiun. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  by 
including  freight  costs  to  make  them 
delivered  prices.  We  added  to  Indian 
surrogate  values  surrogate  freight  costs 
using  the  shorter  of  the  reported 
distance  trom  the  domestic  supplier  to 
the  factory  or  the  distance  from  the 
nearest  seaport  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
Court  of  Appeals  for  the  Federal 
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Circuit's  decision  in  Sigma  Corporation 
V.  UTuted  States.  117  F.  3d  1401. 1407- 
08  (Fed.  Ck.  1997).  For  a  discussion  of 
the  valuation  of  Changhong,  Konka,  and 
TCL's  freight  costs,  see  the  "Export 
Price/Constructed  Export  Price"  section 
of  this  notice,  above.  Regarding  the 
valuation  of  foreign  inland  freight  for 
XOCECO,  we  note  that  XOCECO  failed 
to  amend  its  factors  of  production 
database  to  include  distances  and 
modes  of  transportation  from  NME 
suppliers,  despite  a  specific  request  that 
it  do  so.  As  a  result,  we  find  that  the  use 
of  FA,  pursuant  to  section  776(a)(2)(A) 
of  the  Act,  is  appropriate.  Furthermore, 
because  XOCECO  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  the  request  for 
information,  we  find  that  an  adverse 
inference  is  warranted  imder  section 
776(b)  of  the  Act.  In  calculating  freight 
on  factor  inputs,  as  AFA,  we  multiplied 
the  factor  input  by  the -highest  freight 
sxuTogate  value  on  the  record  of  this 
case  and  the  distance  from  the 
applicable  port  to  the  factory. 

where  appropriate,  we  adjusted 
surrogate  values  to  reflect  inflation  up  to 
the  POI  using  the  WPI  or  the  PPI 
published  by  the  IMF,  as  appropriate. 
Some  inputs  were  pimihased  from 
market-economy  suppliers  and  paid  for 
in  convertibIS  currency.  Following  our 
normal  practice,  we  used  the  actual 
price  paid  for  these  inputs,  where 
possible.  However,  where  the  input  was 
not  purchased  from  a  market-economy 
supplier  and  paid  for  in  a  market- 
economy  currency,  or  where  the  input 
was  purchased  from  a  market-economy 
country  which  the  Department  has 
foimd  to  maintain  broadly-available, 
non-industry-specific  subsides  which 
may  benefit  all  exporters  to  all  export 
markets  (i.e.,  Korea,  India.  Indonesia, 
and  Thailand),  it  was  necessary  to  select 
a  siirrogate  value. 

Regarding  color  pictiue  tubes  and 
speakers,  where  the  respondents 
purchased  these  inputs  frt)m  suppliers 
in  the  PRC  or  from  one  of  the  market 
economies  identified  above,  we  valued 
.these  inputs  using  import  data  obtained 
from  http://www.infodriveindia.com,  a 
'  fee-based  Web  site  providing  Indian 
customs  data.  We  used  this  source 
because  it  provided  the  most  specific 
information  available  for  the  color 
picture  tubes  and  speakers  used  by  the 
respondents.  See  the  Factors 
Memorandum.  We  valued  all  other 
major  raw  material  inputs  not 
purchased  by  the  respondents  from 
market  economies  using  India  import 
statistics  published  by  the  Directorate 
General  of  Commercial  Intelligence  and 
Statistics  of  the  Ministry  of  Commerce 
and  Industry,  Government  of  India, 
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Calcutta  and  published  by  the  Wofld 
Trade  ASas  Trade  Information  System 
(World  Trade  Atlas)  covering  the  period 
October  2002  through  March  2003. 

Regarqing  sales  of  scrap  metal, 
XOCECQ  twice  failed  to  provide 
requested  documentation  demonstrating 
sales  of  xxap  metal  during  the  POI.  As 
a  result.^e  of  FA,  pursuant  to  section 
776(a)(2)  A)  of  the  Act,  is  appropriate. 
Furthem  ore,  since  the  Department 
finds  tha  t  XOCECO  failed  to  cooperate 
by  not  a(  ting  to  the  best  of  its  ability  to 
comply  with  the  request  for 
information,  an  adverse  inference  is 
warrante  d  imder  section  776(b)  of  the 
Act.  As  i  IFA.  we  are  denying  XOCECO 
any  offs<  t  on  sales  of  tin  scrap  to  its 
consimi]  ition  of  tin.  Rather,  we  allocated 
this  quamtity  of  scrap  across  the 
production  of  subject  merchandise 
during  tje  POI,  thereby  increasing  the 
per-unit  [consumption  of  this  metal. 

We  v^ued  natiual  gas  using  a  price 
obtainea  from  the  website  of  the  Gas 
Authority  of  India  Ltd.,  a  supplier  of 
natural  gas  in  India,  covering  the  period 
January  through  June  2002.  For  further 
discussion,  see  the  Factors 
Memorandum. 

For  aluminimi  paper,  cardboard, 
carton,  itmer  cardboard  paper,  labels, 
manuals,  nails,  outside  cardboard  paper, 
packagdbags,  packing  tape,  plastic 
accesso^  bags,  plastic  bags,  plastic 
strap,  polyethylene  plastic  bags, 
polyfoaii,  polypropylene  sheet,  and 
staples  v.e.,  the  packing  materials 
reported  by  the  respondents),  we  used 
import  values  from  the  World  Trade 
Atlas.  "     ■ 

Regai  ling  the  remaining  raw  material 
factors  I  if  production  reported  by  the 
responc  ents,  we  did  not  value  these 
factors  because:  (1)  Surrogate  value 
information  was  not  available;  and  (2) 
the  m.atprials  were  reported  as  used  in 
very  sniall  amounts.  See  the 
memorandum  entitled  "Concurrence 
Memorandum  for  the  Preliminary 
Determination  in  the  Investigation  of 
Certain  Color  Television  Receivers  frt)m 
the  People's  Republic  of  China,"  dated 
November  21,  2003.  We  valued 
electricity  using  electricity  rate  data 
from  the  International  Energy  Agency's 
Key  wirld  Energy  Statistics  2002  report 
(see  hti  o://www.iea.org/statist/ 
keywotd2002/key2002/keystats.htm) 
used  in  the  2002-2003  antidumping 
duty  ac  ministrative  review  of  creatine 
from  tl  e  PRC.  See  Creatine 
Monoh  rdrate  From  the  People's 
Repub.  ic  of  China:  Preliminary  Results 
ofAnti  dumping  Duty  Administrative 
Reviev\  68  FR  62767,  62769  (Nov.  6, 
2003). 


We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  determine  factory  overhead, 
depreciation,  SG&A  expenses,  interest 
expenses,  and  profit  for  the  finished 
product,  we  relied  on  rates  derived  from 
the  financial  statements  of  BPL,  Onida 
Saka,  and  Videocon,  Indian  producers 
of  identical  merchandise.  We  applied 
these  ratios  to  the  respondents'  costs 
(determined  as  noted  above)  for 
materials,  labor,  and  energy. 

Critical  Circuinstances 

On  October  16,  2003,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  critical 
circumstances  exist  with  respect  to  the 
antidiunping  investigation  of  CTVs  from 
the  PRC.  In  accordance  with  19  CFR 
351.206(c)(2)(i),  because  petitioners 
submitted  a  critical  circumstances 
allegation  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  its  preliminary  critical 
circumstances  determination  not  later 
than  the  date  of  the  preliminary 
determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department,  upon  receipt  of  a 
timely  allegation  of  critical 
circumstances,  will  determine  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  there  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injmy  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

According  to  19  CFR  351.206(h)(1),  in 
determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consiunption 
accoimted  for  by  the  imports.  In 
addition,  19  CFR  351.206(h)(2)  provides 
that  "unless  the  imports  during  a 
"relatively  short  period"  have  increased 
by  at  least  15  percent  over  the  imports 
during  an  immediately  preceding  period 
of  comparable  duration,  the  Secretary 
will  not  consider  the  imports  massive." 
In  accordance  with  19  CFR  351.206(i), 
the  Department  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 


Federal  Regi8ter/Vol.  68,  No.  229 /Friday.  November  28.  2003 /Notices 


66809 


begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 

In  determining  whether  the  above 
statutory  criteria  have  been  satisfied,  we 
examined:  (1)  The  evidence  presented 
in  the  petitioners'  submission  of 
October  16,  2003;  (2)  exporter-specific 
shipment  data  requested  by  the 
Department;  (3)  evidence  obtained  since 
the  initiation  of  the  LTFV  investigation 
(i.e.,  additional  import  statistics 
released  by  U.S.  Customs  and  Border 
Protection  (CBP));  and  (4)  the  ITC 
preliminary  injury  determination. 

To  detennine  whether  a  history  of 
dumping  and  material  injury  exists,  the 
Department  generally  considers  cun«nt 
or  previous  antidimiping  duty  orders  on 
the  subject  merchandise  from  the 
country  in  question  in  the  United  States 
and  current  orders  in  any  other  country. 
The  Department  will  normally  not 
consider  the  initiation  of  a  case,  or  a 
preliminary  or  final  determination  of 
sales  at  LTFV  in  the  absence  of  an 
affirmative  finding  of  material  injury  by 
the  ITC,  as  indicative  of  a  history 
sufficient  to  satisfy  this  criterion.  See 
Preliminary  Determinations  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696,  70696-97  (Nov. 
27,  2000).  With  regard  to  imports  of 
CTVs  fiTjm  the  PRC,  the  European 
Union  (EU)  imposed  antidumping  duty 
measures  on  CTVs  from  the  PRC  in 
1995.  See  Council  Regulation  1531/2002 
of  14  August  2002  on  Imposing  a 
Definitive  Anti-dumping  Duty  on 
Imports  of  Colour  Television  Receivers 
2002  O.J.  (L  231)1-28.  Because  there  is 
a  history  of  dumping  and  material 
injury  by  reason  of  dumped  imports  in 
the  EU  of  the  subject  merchandise,  the 
first  criterion  of  the  test  for  finding 
critical  circumstances  is  met. 

Because  we  have  preliminarily  found 
that  section  733(e)(1)(A)  of  the  Act  is 
met,  we  must  consider  whether  under 
section  733(e)(1)(B)  of  the  Act  imports 
of  the  merchandise  have  been  massive 
over  a  relatively  short  period.  According 
to  19  CFR  351.206(h),  we  consider  the 
following  to  determine  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time:  (1)  The  volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of 
domestic  consumption  accoimted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  dining  the  base  period,  we  will 


not  consider,  under  19  CFR  351.206(h), 
the  imports  to  have  been  "massive." 
To  determine  whether  imports  of 
subject  merchandise  have  been  massive 
over  a  relatively  short  period,  we 
compared  the  respondents'  export 
voliunes  for  the  five  months  before  the 
filing  of  the  petition  (i.e.,  December 
2002  through  April  2003)  to  that  during 
the  five  months  following  the  filing  of 
the  petition  [i.e..  May  through 
September  2003).  These  periods  were 
selected  based  on  the  Department's 
practice  of  using  the  longest  period  for 
which  information  is  available  fi^om  the 
month  that  the  petition  was  filed 
through  the  efl^ective  date  of  the 
preliminary  determination. 

The  Department  requested  and 
obtained  from  Changhong,  Konka,  TCL, 
and  XOCECO  monthly  shipment  data 
for  2001,  2002,  and  2003.  According  to 
the  monthly  shipment  information,  we 
found  the  volume  of  shipments  of  CTVs 
by  each  of  these  companies  increased  by 
more  than  15  percent.  Therefore,  we 
analyzed  the  time  series  data  for  the  two 
years  prior  to  the  petition  (i.e.,  2001  and 
2002),  to  address  the  issue  of 
seasonality.  Although  this  data  shows 
there  have  also  been  significant  surges 
in  imports  fi-om  the  respondents 
between  those  same  base  and 
comparison  periods,  we  find  that  this 
seasonal  pattern  does  not  account 
entirely  for  the  increase  in  imports. 
Specifically,  we  note  that  imports  have 
increased  substantially  over  their 
normal  seasonal  levels.  We  therefore 
find  that  imports  of  subject  merchandise 
were  massive  in  the  comparison  period. 
For  further  discussion  of  this  analysis, 
see  the  November  21,  2003, 
memorandum  from  the  team  to  Louis 
Apple,  Office  Director,  entitled 
"Antidumping  Duty  Investigation  of 
Certain  Color  Televisions  (CTVs)  bom 
the  People's  Republic  of  China 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances,"  (Critical 
Circumstances  Memo). 

With  regard  to  the  share  of  domestic 
consumption  accounted  for  by  imports, 
we  were  unable,  pursuant  to  19  CFR 
351.206(h)(iii),  to  consider  the  share  of 
domestic  consumption  accounted  for  by 
the  imports  because  the  available  data 
did  not  permit  such  analysis.  It  is  the 
Department's  practice  to  conduct  its 
critical  circumstances  analysis  of 
companies  in  the  "All  Others"  category 
based  on  the  experience  of  the 
investigated  companies.  Because  we  are 
determining  that  critical  circumstances 
exist  for  each  of  the  mandatory 
respondents  in  this  investigation,  we  are 
concluding  that  critical  circumstances 
exist  for  companies  covered  by  the  "All 
Others"  rate. 


As  discussed  above,  no  other  party 
responded  to  the  Department's  request 
for  information  and  thus  we  refied  on 
AFA  for  the  rate  applicable  to  the  "PRC 
entity"  [i.e..  the  PRC-wide  rate). 
Therefore,  the  use  of  AFA  is  also 
warranted  in  the  critical  circimistances 
analysis  for  the  PRC  entity.  As  AFA  in 
this  case,  we  relied  on  the  import 
statistics  through  September  2003  (the 
latest  month  for  which  such  data  was 
available  for  the  preliminary 
determination).  The  import  statistics 
showed  an  increase  in  imports  that  was 
significantly  greater  than  15  percent. 
Even  if  we  were  to  subtract  the 
shipment  data  provided  by  the 
mandatory  respondents  from  the 
aggregate  import  data  and  to  compare 
the  remaining  volume  of  imports  in  the 
base  period  to  the  remaining  imports  in 
the  comparison  period,  this  comparison 
would  indicate  that  massive  imports 
occurred.  See  the  Critical  Circumstances 
Memo. 

In  sununary,  we  find  there  is  a 
reasonable  basis  to  believe  or  suspect 
importers  had  knowledge  of  dumping 
and  the  Ukelihood  of  material  injury 
with  respect  to  CTVs  from  the  PRC.  We 
further  find  there  have  been  massive 
imports  of  CTVs  over  a  relatively  short 
period  &t)m  each  of  the  mandatory 
respondents.  Given  the  analysis 
summarized  above,  and  described  in 
more  detail  in  the  Critical 
Circumstances  Memo,  we  preliminarily 
determine  critical  circumstances  exist 
for  imports  of  CTVs  produced  in  and 
exported  from  the  PRC. 

In  accordance  with  section  733(e)(2) 
of  the  Act,  upon  issuance  of  an 
affirmative  preliminary  determination  of 
sales  at  LTFV  in  the  investigation  with 
respect  to  CTVs  from  the  PRC,  the 
Department  will  direct  the  CBP  to 
suspend  liquidation  of  all  entries  of 
CTVs  from  the  PRC  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  prior 
to  the  date  of  publication  in  the  Federal 
Register  of  our  preliminary 
determination  in  this  investigation.  The 
CBP  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins  reflected 
in  the  preliminary  determinations 
published  in  the  Federal  Register.  The 
suspension  of  liquidation  to  be  issued 
after  our  preliminary  determination  will 
remain  in  eff^ect  imtil  further  notice.  We 
will  make  a  final  determination 
concerning  critical  circumstances  for  all 
producers  and  exporters  of  subject 
merchandise  fitim  the  PRC  when  we 
make  our  final  determination  in  this 
investigation,  which  will  be  135  days 
after  the  date  of  publication  of  the 
preliminary  determination. 
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Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  intend  to  verify  all  information 
relied  upon  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  CBP  to 
suspend  liquidation  of  all  imports  of 
subject  merchandise  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  90  days 
prior  to  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  We  are 
also  instructing  the  CBP  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  dumping 
margin  for  all  entries  of  CTVs  from  the 
PRC.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Disclo^ur^ 


The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individually  above. 


Weighted- 

Critical  cir- 

Manufacturer/Ex- 

average 

cum- 

porter 

margin 
(in  percent) 

stances 

Haier  Electric  Ap- 

40.84 

Yes. 

pliances  Inter- 

national Co. 

Hisense  Import 

40.84 

Yes. 

'  and  Fxport  Co., 

Ltd. 

Konka  Group 

27.94 

Yes. 

Company,  Ltd. 

Philips  Consumer 

40.84 

Yes. 

Electronics  Co. 

of  Suzhou  Ltd. 

Shenzhen 

40.84 

Yes. 

Chaungwei- 

RGB  Elec- 

tronics Co.,  Ltd. 

_ 

Sichuan 

45.87 

Yes. 

Changhong 

Electric  Co.,  Ltd. 

Starlight  Inter- 

40.84 

Yes. 

national  Hold- 

ings, Ltd. 

Star  Light  Elec- 

40.84 

Yes. 

tronics  Co.,  Ltd. 

Star  Fair  Elec- 

40.84 

Yes. 

tronics  Co.,  Ltd. 

Starlight  Mar- 

40.84 

Yes. 

keting  Devek)p- 

ment  Ltd. 

SVA  Group  Co., 

40.84 

Yes. 

Lid. 

TCLHoWing 

31.35 

Yes. 

Company  Ltd. 

Xiamen  Overseas 

31.70 

Yes. 

Chinese  Elec- 

trons Co.,  Ltd. 

PRC-wide 

78.45 

Yes. 

■ 

We  will  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  preceding  in  accordance  with  19 
CFR351.i24(b). 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  detepnine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  fajury  to,  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  th  is  preliminary  determination 
or  45  day  s  after  the  date  of  our  final 
determin  ition. 

Public  Cdmment 

Case  biiefs  for  this  investigation  must 
be  submuted  no  later  than  seven  days 
after  the  date  of  the  final  verification 
report  issued  in  this  proceeding. 
Rebuttal  briefs  must  be  filed  five  days 
from  the  deadline  date  for  case  briefs.  A 
list  of  aujhorities  used,  a  table  of 
contents  J  and  an  executive  summary  of 
issues  sl^uld  accompany  any  briefs 
submitted  to  the  Department.  Executive 
simimaries  should  be  limited  to  five 
pages  totil,  including  footnotes.  See  19 
CFR351  309. 

Sectioi  I  774  of  the  Act  provides  that 
the  Depa  rtment  will  hold  a  hearing  to 
afford  in  erested  parties  an  opportunity 
to  comm  3nt  on  argimients  raised  in  case 
briefs,  pi  ovided  that  such  a  hearing  is 
request©  1  by  any  interested  party.  If  a 
request  i  ar  a  hearing  is  made  in  this 
investigi  tion,  the  hearing  will 
tentative  ly  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commei  ze,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Parties  s  lould  confirm  by  telephone  the 
time,  da  e,  and  place  of  the  hearing  48 
hours  be  fore  the  scheduled  time. 
Intereste  d  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requeste  d,  must  submit  a  written 
request '  vithin  30  days  of  the 
publicat  ion  of  this  notice.  Requests 
should  !  pecify  the  number  of 
particip  ints  and  provide  a  list  of  the 
issues  t(  be  discussed.  Oral 
presents  tions  will  be  limited  to  issues 
raised  ii  the  briefs.  See  19  CFR  351.310. 
We  will  make  oxa  final  determination 
no  later  than  135  days  after  the  date  of 
this  preliminary  determination, 
pm-suaijt  to  section  735(a)(2)  of  the  Act. 

This  determination  is  published 
pursuai  t  to  sections  733(f)  and  777(i)  of 
the  Act, 


Dated:  November  21, 2003.     - 
James  J.  Jochnm, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-29721  Filed  11-26-03;  8:45  am] 

BILLING  CODE  3510-08-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-557-812] 

Notice  of  Negative  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Postponement  of  Final 
Determination,  and  Negative 
Preliminary  Determination  of  Critical 
Circumstances:  Certain  Color 
Televisions  From  Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fefr 
value. 

SUMMARY:  We  preliminarily  determine 
that  certain  color  televisions  from 
Malaysia  are  not  being,  nor  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733(b) 
of  the  Tariff  Act  of  1930,  as  amended. 
In  addition,  we  preliminarily  determine 
that  there  is  no  reasonable  basis  to 
believe  or  suspect  that  critical 
circiunstances  exist  with  respect  to 
subject  merchandise  exported  from 
Malaysia. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  135  days 
after  the  date  of  this  preliminary 
determination. 

EFFECTIVE  DATE:  November  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mike  StroUo  or  Gregory  E.  Kalbaugh, 
Office  of  AD/CVD  Enforcement,  Office 
2,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0629  or 
(202)  482-3693,  respectively. 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  color  teleAdsions  (CTVs)  from    . 
Malaysia  are  not  being  sold,  nor  are 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  733  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  In  addition,  we 


preliminarily  determine  that  there  is  no 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  CTVs  produced  in  and 
exported  from  Malaysia.  The  critical 
circumstances  analysis  for  the 
preliminary  determination  is  discussed 
below  under  the  section  "Critical 
Circimistances." 

Case  History 

Since  the  initiation  of  this 
investigation  {[Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Color  Television  Receivers  From 
Malaysia  and  the  People's  Republic  of 
fhina.  68  FR  32013  (May  29,  2003)) 
[Initiation  Notice),  the  following  events 
have  occurred: 

On  June  13,  2003,  Algert  Co.,  Inc.,  and 
Panasonic  AVC  Networks  Kuala 
Lumpur  Malaysia  Sdn.  Bhd 
(collectively,  Algert/Panasonic) 
requested  that  Panasonic  multi-system, 
dual/auto  voltage  CTVs  be  excluded 
from  the  scope  of  this  investigation. 

On  June  16,  2003,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of 
CTVs  from  Malaysia  are  materially 
injuring  the  United  States  industry.  See 
ITC  Investigation  Nos.  731-TA-1034 
and  1035  (Certain  Coior  Te/ewsion 
Receivers  from  China  and  Malaysia,  68 
FR  38089  XJune  26,  2003)). 

Also  on  June  16,  2003,  we  issued  an 
antidiunping  questionnaire  to  Funai 
Electric  (Malaysia)  Sdn.  Bhd.  (Funai 
Malaysia),  the  producer/exporter 
accounting  for  the  largest  volume  of 
known  exports  of  subject  merchandise 
from  Malaysia  diuing  the  period  of 
investigation  (PQl).  For  further 
discussion,  see  the  memorandum  to 
Louis  Apple.  Director,  Office  2,  from  the 
Team  entitled  "Antidumping  Ehity 
Investigation  of  Certain  Color 
Televisions  bom  Malaysia— Selection  of 
Respondents,"  dated  May  30,  2003. 
On  July  8,  2003,  Funai  Malaysia 
submitted  information  stating  that  it  had 
no  viable  home  market  or  thfrd  coiuitry 
market  during  the  POL  On  July  21,* 
2003.  Funai  Malaysia  submitted  a 
response  to  section  A  of  the 
Department's  questionnaire. 

On  July  30,  2003,  the  Department 
issued  a  section  A  supplemental 
questionnaire  to  Funai  Malaysia. 

On  August  6,  2003,  Funai  Malaysia 
submitted  responses  to  sections  C  and  D 
of  the  Department's  questionnaire. 

On  August  19,  2003,  the  Department 
issued  its  first  section  C  supplemental 
questionnaire  to  Funai  Malaysia. 

On  August  20,  2003,  Funai  Malaysia 
submitted  its  response  to  the 
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Department's  section  A  supplemental 
questionnaire. 

On  August  22.  2003.  the  Department 
issued  its  first  section  D  supplemental 
questionnaire  to  Funai  Malaysia.  On 
September  4,  2003,  Funai  Malaysia 
responded  to  this  supplemental 
questionnaire. 

On  September  9.  2tX)3,  Funai 
Malaysia  submitted  its  response  to  the 
Department's  August  19,  2003,  section  C 
supplemental  questionnaire. 

On  September  11  and  September  16, 
2003,  the  Department  issued  section  D 
supplemental  questionnaires. 
On  September  23,  2003.  the 
petitioners  submitted  comments 
opposing  Algert/Panasonic's  June  13, 
2003.  scope  exclusion  request. 
On  September  24,  2003,  the 
Department  issued  an  additional 
sections  A  and  C  supplemental 
questionnaire  to  Funai  Malaysia. 

On  September  17,  2003,  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
351.205(f),  the  Department  determined 
that  the  case  was  extraordinarily 
complicated  and  postponed  the 
preliminary  determination  until  no  later 
than  November  21,  2003.  See 
Postponement  of  Preliminary 
Determinations  of  Antidumping  Duty 
Investigations:  Certain  Color  Television 
Receivers  From  Malaysia  (A-557-812) 
and  the  People's  Republic  of  China  (A- 
570S84).  68  FR  55372  (Sept.  25.  2003). 

On  October  3,  2003,  Funai  Malaysia 
submitted  its  response  to  the  questions 
pertaining  to  section  A  of  the 
Department's  September  24,  2003, 
supplemental  questionnaire. 

On  October  9,  2003.  Fimai  Malaysia 
submitted  its  response  to  the 
Department's  September  11  and 
September  16.  2003,  supplemental 
questionnaires. 

On  October  14,  2003,  Funai  Malaysia 
submitted  its  response  to  the  questions 
pertaining  to  section  C  of  the 
Department's  September  24,  2003, 
supplemental  questionnaire. 

On  October  16,  2003,  the  petitioners 
alleged  that  critical  circumstances  exist 
with  respect  to  imports  of  CTVs  from 
Malaysia.  Accordingly,  pursuant  to 
section  732(e)  of  the  Act.  on  October  17, 
2003,  we  requested  information  from 
Fimai  Malaysia  regarding  monthly 
shipments  to  the  United  States  during 
the  period  January  2001  through 
October  2003.  We  received  the 
requested  information  on  October  31, 
2003.  The  critical  circumstances 
analysis  for  the  preliminary 
deternaination  is  discussed  below  imder 
"Critical  Circumstances." 

On  November  1^,  2003,  Funai 
Malaysia  requested  that,  in  the  event  of 
an  affirmative  preliminary 


determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  the  date  of  the  publication 
of  the  preliminary  determination  in  the 
Federal  Register.  In  addition,  in  Funai 
Malaysia's  request  for  a  postponement, 
it  also  requested  an  extension  of 
provisional  measures  from  a  four-month 
period  to  not  more  than  six  months  in 
accordance  with  19  CFR  351.210(e)(2). 
On  November  18.  2003,  the  petitioners 
requested  that,  in  the  event  of  a  negative 
preliminary  determination  in  this 
investigaUon,  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 

Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accoimt  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2),  require  that  requests hy 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measiu^s  from  a  four-month  period  to 
not  more  than  six  months. 

Pursuant  to  section  735(a)(2)  of  the 
Act,  the  petitioners  requested  that,  in 
the  event  of  a  negative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  in  the 
Federal  Register.  In  accordance  with  19 
CFR  351.210(b),  because  our 
preliminary  determination  is  negative 
and  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  petitioners' 
request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 


Period  of  Investigation 

The  POI  is  April-l,  2002,  through 
March  31,  2003.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e..  May  2003). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "certain  color  television  receivers" 
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includes  complete  and  incomplete 
direct-view  or  projection-type  cathode- 
jay  tube  color  television  receivers,  with 
a  video  display  diagonal  exceeding  52 
centimeters,  whether  or  not  combined 
with  video  recording  or  reproducing 
apparatus,  which  are  capable  of 
receiving  a  broadcast  television  signal 
and  producing  a  video  image. 
Specifically  excluded  from  this 
investigation  are  computer  monitors  or 
other  video  display  devices  that  are  not 
capable  of  receiving  a  broadcast 
television  signal. 

The  color  television  receivers  subject 
to  this  investigation  are  currently 
classifiable  under  subheadings 
8528.12.2800,  8528.12.3250, 
8528.12.3290,8528.12.4000, 
8528.12.5600,  8528.12.3600. 
8528.12.4400,  8528.12.4800,  and 
8528.12.5200  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")-  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  scope  of  the 
merchandise  under  investigation  is_ 
dispositive. 

Scope  Conunents 

In  accordance  with  the  preamble  to 
our  regulations  (see  Antidumping 
Duties:  Countervailing  Duties,  62- FR 
27296,  27323  (May  19, 1997)),  we  set 
aside  a  period  of  time  for  parties  to  raise 
issues  regarding  product  coverage  and 
encouraged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publicatioB  of  the  Initiation  Notice  (see 
68  FR  at  32013T.  Interested  parties 
submitted  such  comments  by  June  13, 
2003. 

Pursuant  to  the  Department's 
solicitation  of  scope  comments  in  the 
Initiation  Notice,  Algert/Panasonic 
requested  that  Panasonic  multi-system, 
dual/auto  voltage  CTVs  be  excluded 
from  the  scope  of  this  investigation 
because:  (1)  These  CTVs  are  not 
produced  domestically;  and  (2)  they  do 
not  compete  in  any  meaningful  way 
with  CTVs  that  are  produced  in  the 
United  States.  On  September  23,  2003, 
the  petitioners  opposed  this  request. 

After  considering  the  interested  party 
comments  and  the  petitioners' 
objections  to  the  exclusion  request 
regarding  the  Panasonic  multi-system, 
dual/auto  voltage  CTVs,  we  find  that  the 
CTVs  in  question  fall  within  the  scope 
of  this  investigation.  All  CTVs, 
including  the  CTVs  in  question,  have 
the  same  fundamental  characteristics — 
that  is  they  are  capable  of  receiving  a 
broadcast  signal  and  displaying  a  video 
image.  Therefore,  we  conclude  that  all 
CTVs,  whether  having  multiple  signal 
capability  or  dual/auto  voltage, 
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including  he  multi-system,  dual/auto 
voltage  CI  Vs  produced  by  PAVCKM 
and  sold  b  r  Algert,  are  appropriately 
included  i|i  the  scope  of  this 
investigatipn.  For  a  further  discussion, 
see  the  meinorandum  to  Louis  Apple, 
Director,  C  ffice  2  from  Michael  StroUo 
entitled  "i  cope  Exclusion  Request," 
dated  Nov  jmber  21,  2003. 

~  Class  or  K  nd 

As  part  I  )f  its  scope  request,  Algert/ 
Panasonic  argued  that  the  Panasonic 
multi-syst  sm,  dual/auto  voltage  CTVs 
fall  into  a  separate  class  or  kind  of 
merehand  se  from  other  color 
television  .  In  considering  whether  this 
product  s)  lould  be  considered  a  separate 
class  or  ki  id,  we  analyzed  the 
argumentj  submitted  by  all  of  the 
interested  parties  in  the  context  of  the 
criteria  en  iimerated  in  the  court 
decHsion  1  diversified  Products  Corp.  v. 
United  St(  ites,  572  F.  Supp.  883,  889 
(CIT  1983  (Diversified).  For  this 
analysis,  ^  te  relied  upon  the  petition, 
the  submi  ssions  by  all  interested 
parties,  th  a  prelimineiry  determination 
made  by  t  le  ITC,  and  other  information. 

The  crii  eria  set  forth  in  Diversified  to 
examine  ^  irhether  differences  in  class  or 
kind  exist  are  as  follows:  (1)  The  general 
physical  ( haracteristics  of  the 
merchant  ise;  (2)  the  expectations  of  the 
ultimate  j  urchaser;  (3)  the  ultimate  use 
of  the  mei  chandise;  (4)  the  channels  of 
trade  in  v  hich  the  merchandise  moves, 
and;  (5)  tlie  manner  in  which  the 
product  ii  advertised  or  displayed. 
Based  upon  the  evaluation  of  these 
criteria,  v|e  preliminarily  find  that 
Panasonic  multi-system,  dual/auto 
voltage  CTVs  arejQie  same  class  or  kind 
of  merchandise  as  the  other  CTVs 
included  ^ithin  the  scope  of  this 
investigal  ion.  Specifically,  we  note  that 
the  essen  ial  physical  characteristics  of 
a  Panasoi  ic  multi-system,  dual/auto 
voltage  C  rv  and  a  standard  CTV  are  the 
same  (i.ej^  an  electronic  product  capable 
of  receivihg  a  broadcast  television  signal 
and  prod  icing  a  video  image);  the 
ultimate  ise  of  the  product  (i.e.,  the 
receipt x>i  a  broadcast  television  signal 
and  the  p  reduction  of  a  video  image) 
and  as  su  dh,  the  expectations  of  the 
ultimate  }urchasers,  are  the  same  for  all 
CTVs;  ch  mnels  of  distribution  (i.e., 
retail  out  ets)  are  the  same;  and  finally, 
the  CTVs  in  question  are  clearly 
advertise  d  and  displayed  as  CTVs. 
Consequi  intly,  we  preliminarily  find 
that  the  CTVs  in  question  do  not    -i^ 
constitute  a  separate  class  or  kind  of 
merchan  lise. 


Fair  Vali  le 

To  determine 
color  tell 


Comparisons 

whether  sales  of  certain 
visions  from  Malaysia  to  the 


United  States  were  made  at  LTFV,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
Normal  Value  (NV),  as  described  in  the 
"Export  Price/Constructed  Export  Price" 
and  "Normal  Value"  sections  of  this 
notice,  below.  In  accordance  with 
section  777A{d)(l)(A)(i)  of  the  Act,  we 
compared  POI  weighted-avrarage  EPs 
and  CEPs  to  NVs. 

For  this  preliminary  determination, 
we  have  determined  that  Fimai 
Malaysia  did  not  have  a  viable  home  or 
third  coimtry  market.  Therefore,  as  the 
basis  for  NV,  we  used  constructed  value 
(CV)  when  making  comparisons  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

Export  Price/Constructed  Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  we  calculated  EP  for  those  sales 
where  the  merchandise  was  sold  to  the 
first  unaffiliated  purchaser  inthe  United 
States  prior  to  importation  by  the 
exporter  or  producer  outside  the  United 
States.  We  based  EP  on  the  packed  price 
to  unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
warehousing,  foreign  inland  freight, 
foreign  inland  insurance,  and  foreign 
brokerage  and  handling  expenses. 

In  accordance  with  section  772(b)  of 
the  Act,  we  calculated  CEP  for  those 
sales  where  the  merchandise  was  sold 
(or  agreed  to  be  sold)  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  accoimt  of  the 
producer  or  exporter,  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchase  not  affiliated  vrith  the 
producer  or  exporter. 

We  based  CEP  on  the  packed 
delivered  prices  to  unsiffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  movement 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  foreign  inland 
freight,  foreign  warehousing  expenses, 
foreign  inland  insurance,  foreign 
brokerage  and  handling  expenses,  ocean 
freight,  marine  insurance,  U.S. 
brokerage  and  handling,  U.S.  customs 
duties  (including  harbor  maintenance 
fees-and  merchandise  processing  fees), 
U.S.  inland  insurance.  U.S.  inland 
height  expenses  (i.e.,  freight  from  port 
to  warehouse  and  freight  from 
warehouse  to  the  customer),  post-sale 
warehousing  expenses,  and  intra- 
warehousing  transfer  expenses.  In 
accordance  with  section  772(d)(1)  of  the 
Act  and  19  CFR  351.402(b).  we 
deducted  those  selling  expenses 
associated  with  economic  activities 


occurring  in  the  United  States, 
including  direct  selling  expenses  {i.e., 
bank  charges  and  imputed  credit 
expenses),  and  indirect  selling  expenses 
(including  inventory  canying  costs  and 
other  indirect  selling  expenses). 

We  note  that,  in  their  November  6, 
2003,  comments  on  the  preliminary 
determination,  the  petitioners  argued 
that  the  Department  should  deduct  from 
CEP  the  indirect  selling  expenses 
incurred  by  Funai  Electric  Co.,  Ltd. 
(Fimai  Electric)  in  Japan  on  sales  to  the 
United  States.  The  petitioners  claim  that 
these  indirect  expenses  inciured  by 
Funai  Electric  are  associated  with  sales 
to  unaffiliated  customers  made  by  Fimai 
Corporation,  Inc.  (Fimai  Corporation), 
Funai  Malaysia's  affiliated  reseller  in 
the  United  States. 

As  noted  above,  pursuant  to  19  CFR 
351.402(b),  we  deduct  from  CEP  those 
selling  expenses  associated  with 
commercial  activities  occurring  in  the 
United  States  that  relate  to  the  sale  to  an 
unaffiliated  piutihaser,  no  matter  where 
or  when  paid.  This  regulation  also  states 
that  the  Department  will  not  make  any 
adjustment  to  CEP  for  any  expense  that 
is  related  solely  to  the  sale  to  an 
affiliated  importer  in  the  United  States. 
The  information  on  the  record  indicates 
that  Funai  Electric's  selUng  functions 
are  limited  to:  (1)  Inputting  and 
processing  of  orders  of  Funai  Malaysia's 
merchandise  made  by  Funai 
Corporation;  (2)  customer  interaction    . 
(i.e.,  with  Funai  Corporation);  and  (3) 
sales  logistics  associated  with 
b-ansporting  the  merchandise  from 
Malaysia  to  Funai  Corporation's 
designated  place  of  delivery.  None  of 
these  selling  functions  indicate  that 
Funai  Electric  incurred  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States  on  the 
sale  to  unaffiliated  customers.  Rather, 
the  selling  functions  performed,  and  the 
selling  expenses  incmred,  appear  to  be 
associated  only  with  Fimai  Electric's 
sales  to  Funai  Corporation.  Therefore, 
because  the  evidence  on  the  record  does 
not  support  the  petitioners'  contention 
that  Funai  Electric's  indirect  selling 
expenses  incurred  in  Japan  are:  (1) 
Associated  with  commercial  activities 
in  the  United  States;  and  (2)  related  to 
the  sale  to  an  unaffiliated  purchaser,  we 
have  not  deducted  these  expenses  from 
CEP. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Funai  Malaysia  and  its  affiliate  on 
their  sales  of  the  subject  merchandise  in 
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the  United  States  and  the  profit 
associated  with  those  sales. 

Normal  Value 

A.  Home  Madzet  Viability 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  tihe 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  3ie 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  fiie  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act. 

Funai  Malaysia  reported  that  during 
the  POI  it  made  no  home  market  sales 
of  foreign  like  product.  Sales  to  Funai 
Malaysia's  largest  third-country  market, 
Japan,  were  not  greater  than  five  percent 
of  the  aggregate  volume  of  U.S.  sales  of 
the  subject  merchandise.  Therefore,  we 
determined  that  neither  the  home 
market  nor  any  third  coimtry  market 
was  a  viable  basis  for  calculating  NV.  As 
a  result,  we  used  CV  as  the  basis  for 
calculating  NV,  in  accordance  with 
section  773(a)(4)  of  the  Act. 

B.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP. 
The  NV  level  of  trade  (LOT)  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SGficA)  and 
profit.  For  EP,  the  U.S.  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  fit)m  exporter  to  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  level 
of  trade  of  the  export  transaction,  we 
make  an  LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  levels  between 


NV  and  CEP  affects  price  comparability, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEP-offset  provision). 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa.  62  FR  61731,  23761  (Nov. 
19, 1997). 

In  this  investigation,  we  found  that 
Funai  Malaysia  had  no  viable  home  or 
third  country  market.  When  NV  is  based 
on  CV,  the  NV  LOT  is  that  of  the  sales 
from  which  we  derive  SG&A  expenses 
and  profit  (see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Fresh  Atlantic  Salmon 
from  Chile,  63  FR  2664  (Jan.  16. 1998)). 
In  accordance  with  19  CFR  351.412(d), 
the  Department  will  make  its  LOT 
determination  under  paragraph  (d)(1)  of 
this  section  on  the  basis  of  sales  of  the 
foreign  like  product  by  the  producer  or 
exporter.  Because  it  is  not  possible  in 
the  instant  case  to  make  an  LOT 
determination  on  the  basis  of  sales  of 
the  foreign  like  product  in  the  home  or 
third  country  maiket,  the  Department 
may  use  sales  of  different  or  broader 
product  lines,  sales  by  other  companies, 
or  any  other  reasonable  basis.  Because 
we  based  the  selling  expenses  and  profit 
for  Funai  Malaysia  on  the  weighted 
average  selling  expenses  incurred  and 
profits  earned  by  another  Malaysian 
producer  of  comparable  merchandise 
who  was  not  party  to  this  investigation, 
there  is  insufficient  information  on  the 
record  in  this  investigation  to  allow  the 
Department  to  make  an  LOT  adjustment 
or  grant  a  CEP  offket  to  the  CVs  reported 
by  Funai  Malaysia. 

Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  Funai 's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  SG&A,  profit,  and  U.S. 
packing  costs.  We  relied  on  the 
submitted  CV  information  for  Funai 
Malaysia,  except  in  the  following 
instances  where  the  reported  costs  were 
not  appropriately  quantified  or  valued. 

•  We  revised  the  company's  reported 
general  and  administrative  (G&A) 
expenses  to  include  Funai  Malaysia's 
net  G&A  expenses. 

•  We  calculated  the  company's  CV 
profit  and  domestic  selling  expense 
ratios  using  the  financial  statements  of 
a  surrogate  Malaysian  company  that 
sold  merchandise  that  is  in  the  same 
general  category  of  products  as  the 
subject  merchandise,  using  data  that 
was  contemporaneous  to  the  POI. 

For  further  discussion  of  these 
adjustments,  see  the  memorandum  from 
Mark  Todd  to  Neal  Halper,  entitled 
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"Cost  of  Production  and  Constructed 
Value  Calculation  Adjustments  for  the 
Preliminary  Determination,"  dated 
November  21,  2003. 

Diuing  the  POI,  Funai  Malaysia 
purchased  a  major  input,  printed  circuit 
boards  (PCBs),  from  an  affiliated  PCB- 
board  producer  in  Hong  Kong.  This 
affiliate  purchased  the  raw  materials 
necessary  to  produce  the  PCB.from  both 
market  and  NME  suppliers,  and  then  it 
subcontracted  the  assembly  operations 
with  an  entity  located  in  the  People's 
Republic  of  China  (PRC).  In  order  to 
demonstrate  that  the  affiliate's 
purchases  from  its  PRC  suppliers 
reasonably  reflect  the  costs  associated 
^ith  the  production  and  sale  of  the 
merchandise,  Funai  Malaysia  provided 
quotes  from  various  market  economy 
suppliers  of  the  same  parts  which 
showed  that  the  prices  recorded  in  the 
normal  books  and  records  closely 
approximated  market  values. 

The  petitioners  have  requested  that, 
in  applying  the  major  input  rule  imder 
section  773(f)(3)  of  the  Act,  the 
Department  disregard  the  Hong  Kong 
affiliate's  actual  costs  as  recorded  injts 
books  and  records  and  instead  " 

determine  the  costs  incurred  in  the  PRC 
using  a  factors  of  production  approach. 
Specifically,  the  petitioners  assert  that 
the  Hong  Kong  affiliate  and  its 
subcontractor  are  themselves  affiliated 
by  virtue  of  an  exclusive  supply 
relationship  between  the  two  entities, 
and  thus  the  Department  is  required  to 
rely  on  surrogate  values  for  labor  and 
overhead  incurred  by  the  Chinese 
subcontractor,  as  well  as  for  those 
transactions  where  raw  material  inputs 
are  transferred  from  Chinese  suppliers 
to  the  Chinese  subcontractor  through 
Funai  Hong  Kong. 

We  find  that  there  is  no  legal  basis  to 
adopt  the  petitioner's  approach,  given 
that  the  Act  directs  the  Department  to 
employ  a  factors  of  production 
methodology  only  in  cases  involving 
non-market  economy  producers.  In 
-  contrast,  in  cases  involving  market 
economy  producers,  section  773(f)(1)(A) 
of  the  Act  requires  the  Department  to 
calculate  costs  on  the  basis  of  a 
company's  financial  records,  provided 
that  such  records  are  maintained  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  and 
reasonably  reflect  the  costs  associated 
with  the  production  and  sale  of  the 
merchandise.  See  Certain  Welded 
Ckirbon  Steel  Pipes  and  Tubes  From 
Thailand:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  64  FR 
56759-02  (Oct.  21, 1999);  see  also 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Detennination  Not  To  Revoke  the 


Antidu,  nping  Duty  Order:  Bmss  Sheet 
and  Sti  p  From  the  Netherlands,  65  FR 
742  (Ia4.  6.  2000). 

In  ac(  ordance  with  our  practice  and 
19  CFR  351.401(h).  in  this  case  we  find 
that  the  Hong  Kong  company  is  the 
produci  T  of  the  PCBs  in  question 
because  it  provides  the  design  of  the 
PCB,  purchases  all  of  the  raw  materials 
necessa  ry  to  produce  it,  arranges  for  the 
convers  ion  of  these  materials  into  the 
iinishe(  product,  and  then  controls  the 
relevan  sale  to  Funai^Malaysia.  See, 
e.g..  Re  nand  Redetermination:  Static 

Jiandoi  I  Access  Memory 
Semico  iductorsfrom  Taiwan  {June  30, 
2000);  Uotice  of  Final  Determination  of 
Sales  a  Less  Than  Fair  Value:  Polyvinyl 
Alcoho  From  Taiwan,  61  FR  14064, 
14070  (  ^ar.  29, 1996);  Notice  of  Final 
Determ  nation  of  Sales  at  Less  Than 
Fair  Va  ue.  Certain  Forged  Stainless 
Steel  Fi  mgesfrom  India,  58  FR  68853, 
68855  (  Dec.  29,  1993).  Therefore,  we 
have  lo  )ked  to  the  books  and  records  of 
the  Hoi  g  Kong  affiliate  to  determine  the 
cost  of  he  PCB,  rather  than  to  the  books 
and  rec  irds  of  theJPRC  subcontractor. 
In  ad  iition,  we  have  examined  the 
inform!  tion  on  the  record  regarding  the 
relatioiiship  between  Funai  Malaysia 

^  and  its  pubcontractor  and  preliminarily 
find  thit  these  companies  are  not 
affiliatejd  within  the  meaning  of  section 
771(331  of  the  Act.  Specifically,  we  find 
that  thore  is  no  cross-ownership  in  these 
entities!  and  that  neither  Funai  Malaysia 
nor  Funai  Hong  Kong  is  in  a  position  to 
exercise  control  or  restraint  over  the 
subcontractor.  Rather,  the  subcontractor 
has  numerous  manufacturing  facilities 
in  the  PRC,  not  all  of  which  assemble 
PCBs,  and  it  makes  a  variety  of  other 
products.  See  Funai  Malaysia's  October 
14,  200B,  submission  at  pages  10-11  and 
Exhibit)  1.  Additionally,  we  find  that  the 
subconcractor  is  not  in  a  position  to 
exercise  control  or  restraint  over  Funai 
Hong  Nong,  as  the  technical  know-how, 
design4  and  equipment  needed  to 
manufacture  the  PCBs  are  all  owned  and 
controlled  by  Funai  Hong  Kong. 
Moreover,  Funai  Hong  Kong  and  the 
subcontractor  have  not  entered  into 
formal  exclusive  supplier  arrangements 
which  jvould  prohibit  this  company 
from  sourcing  its  PCB  assembly 

^  elsewhere  or  the  subcontractor  bom 
assembling  merchandise  for  other 
producers.  Thus,  we  find  that  the 
indiciajof  control  necessary  to  find  these 
parties  affiliated  are  not  present  here. 
Giveii  these  factual  conclusions,  we 
disagree  with  the  petitioners  that  it 
would  be  appropriate  to  determine  the 
cost  of  producing  the  PCBs  using  a 
factors  pf  production  methodology 
based  c  n  the  production  experience  of 
the  sub  contractor  because  the  Chinese 


subcontractor  is  not  the  "producer"  of 
the  PCB  and,  thus,  the  subcontracting 
services  provided  by  this  entity  merely 
represents  one  of  the  inputs  into  the 
final  PCB  product.  In  any  event,  we 
disagree  with  the  petitioners  that,  even 
assuming  that  these  parties  were 
deemed  to  be  affiliated,  it  would  be 
appropriate  to  collect  factors  data  from 
the  subcontractor  because  the  assembly 
operations  constitute  a  minor  portion  of 
the  total  cost  of  the  CTV  (and  thus  the 
major  input  rule  does  not  apply  to  the 
assembly  operations). 

Because  the  Hong  Kong  company  is 
the  producer  of  the  PCB  and  the 
Department  treats  Hong  Kong  as  a 
market  economy,  the  statute  directs  us 
to  use  the  company's  recorded  costs 
unless  they  are  not  consistent  with 
GAAP  or  do  not  reasonably  reflect  the 
costs  of  pro'duction  or  sale.  The 
Department  may  find  that  a 
respondent's  costs  recorded  in  its 
normal  books  and  records  do  not 
reasonably  reflect  the  costs  of  the 
merchandise  where  the  costs  are 
allocated  to  the  merchandise  under 
consideration  in  a  manner  which  distort 
the  dumping  analysis.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oil  Country  Tubular  Goods 
From  Argentina.  60  FR  33539,  33547 
(June  28, 1995);  and  Elemental  Sulphur 
From  Canada;  Final  Results  of 
Antidumping  Finding  Administrative 
Review,  61  FR  8239,  8241-8243  (Mar.  4, 
1996).  While  the  Hong  Kong  company 
made  purchases  from  imaffiliated  PRC 
suppliers,  these  purchases  were  made  in 
a  market  economy  (i.e..  Hong  Kong)  by 
a  market-economy  entity  which 
maintains  that  its  books  and  records  are 
kept  in  accordance  with  Hong  Kong 
GAAP.  Thus,  we  preliminarily  find  that 
its  purchases  from  PRC  entities 
reasonably  reflect  the  costs  associated 
with  the  production  and  sale  of  a  PCB. 
Therefore,  in  determining  the  cost  of  the 
PCBs  imder  the  major  input  rule  for 
purposes  of  the  preliminary 
detennination,  we  have  relied  upon  the 
costs  stated  in  this  company's  normal 
books  and  records. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act,  we  based  NV  on  CV 
because  there  was  no  viable  home  or 
third-country  market. 

For  comparisons  to  EP,  we  made 
circimistances-of-sale  adjustments  by 
deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  We  made  no  adjustment  for 
differences  in  credit  expenses  between 
markets  because  we  had  inadequate 
information  to  do  so. 


When  we  compared  CV  to  CEP,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses. 
For  a  discussion  of  the  calcvdation  of 
these  expenses,  see  the  memorandum 
from  Michael  StroUo  to  the  File  entitled: 
Calculations  Performed  for  Funai 
Electric  (Malaysia)  Sdn.  Bhd.  (Funai 
Malaysia)  for  the  Preliminary 
Determination  in  the  2002-2003 
Antidimiping  Duty  hivestigation  of 
Certain  Color  Television  Receivers  from 
Malaysia,  dated  November  21,  2003. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Critical  Circumstances 

On  October  16,  2003,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  critical 
circumstances  exist  with  respect  to  the 
antidumping  investigation  of  CTVs  from 
Malaysia.  In  accordance  with  19  CFR 
351.206(c)(2)(i),  because  petitioners 
submitted  a  critical  circimistances 
allegation  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  its  preliminary  critical 
circumstances  determination  not  later 
than  the  date  of  the  preliminary 
determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department,  upon  receipt  of  a 
timely  allegation  of  critical 
circimistances,  will  determine  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  there  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

According  to  19  CFR  351.206(h)(1),  in 
determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consimiption 
accounted  for  by  the  imports.  In 
addition,  19  CFR  351.206(h)(2)  provides 
that  "unless  the  imports  during  a 
"relatively  short  period"  have  increased 
by  at  least  15  percent  over  the  imports 
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during  an  immediately  preceding  period 
of  comparable  diu^tion,  the  Secretary 
will  not  consider  the  imports  massive." 

In  accordance  with  19  CFR  351.206(1), 
the  Department  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 

In  determining  whether  the  above 
statutory  criteria  have  been  satisfied,  we 
examined:  (1)  the  evidence  presented  in 
the  petitioners'  submission  of  October 
16,  2003;  (2)  exporter-specific  shipment 
data  requested  by  the  Department;  and 
(3)  the  rrC  preliminary  injury 
determination. 

To  determine  whether  a  history  of 
dumping  and  material  injury  exists,  the 
Department  generally  considers  current 
or  previous  antidumping  duty  orders  on 
the  subject  merchandise  from  the 
country  in  question  in  the  United  States 
and  current  orders  in  any  other  country. 
The  Department  will  normally  not 
consider  the  initiation  of  a  case,  or  a 
preliminary  or  final  determination  of 
sales  at  LTFV  in  the  absence  of  an 
affirmative  finding  of  material  injiuy  by 
the  ITC,  as  indicative  of  a  history 
sufficient  to  satisfy  this  criterion.  See 
Preliminary  Determination  of  Critical 
Grcumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696  (Nov.  27,  2000). 
With  regard  to  imports  of  CTVs  from 
Malaysia,  the  European  Union  (EU) 
imposed  antidumping  duty  measures  on 
CTVs  from  Malaysia  in  1995.  Because 
there  is  a  history  of  dumping  and 
material  injury  by  reason  of  diunped 
imports  in  the  EU  of  the  subject 
merchandise,  the  first  criterion  of  the 
test  for  finding  critical  circumstances  is 
met. 

Because  we  have  preliminarily  foimd 
that  section  733(e)(1)(A)  of  the  Act  is 
met,  we  must  consider  whether  under 
section  733(e)(1)(B)  of  the  Act  imports 
of  the  merchandise  have  been  massive 
over  a  relatively  short  period.  According 
to  19  CFR  351.206(h),  we  consider  the 
following  to  determine  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time:  (1)  The  voliune  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of 
domestic  consumption  accoimted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
imtoediately  preceding  an  following  the 
filing  of  the  petition.  Unless  the  imports 
in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
not  consider,  imder  19  CFR  351.206(h), 
the  imports  to  have  been  "massive." 


To  determine  whether  imports  of 
subject  merchandise  have  been  massive 
over  a  relatively  short  period,  we 
compared  the  respondent's  export 
volumes  for  the  four  months  before  the 
filing  of  the  petition  [i.e.,  January 
through  April  2003)  to  that  during  the 
four  months  after  the  filing  of  the 
petition  (i.e..  May  through  August 
2003).  These  periods  were  selected 
based  on  the  Department's  practice  of 
using  the  longest  period  for  which 
information  is  available  from  the  month 
that  the  petition  was  filed  through  the 
effective  date  of  the  preliminary 
determination. 

The  Department  requested  and 
obtained  from  Funai  Malaysia  monthly 
shipment  data  for  2001,  2002,  and  2003. 
According  to  its  monthly  shipment 
information,  we  found  the  volume  of 
shipments  of  CTVs  increased  by  more 
than  15  percent.  However,  in  comparing 
the  time  series  data  for  the  two  years 
prior  to  the  petition  (i.e.,  2001  and 
2002),  we  note  that  there  have  also  been 
significant  surges  in  imports  from  Funai 
Malaysia  between  those  same  base  and 
comparison  periods.  In  Certain  Color 
Television  Receivers  from  China  and 
Malaysia.  Investigations  Nos.  731-TA- 
1034  and  1035  (Preliminarv).  USITC 
Pub.  No.  3607  [ITC  Prelim),  the  ITC 
indicated  that  subject  imports  of  CTVs: 
(1)  Account  for  only  a  small  percentage 
of  everyday  sales;  (2)  represent  the  bulk 
of  product  advertised  and  sold  during 
the  holiday  season;  and  (3)  arrive  in 
containers  months  before  in  preparation 
for  the  holiday  season.  See  ITC  Prelim 
at  17-18.  Therefore,  based  on  the  time 
series  data  and  the  information 
contained  in  the  ITC  Prelim,  we 
conclude  that  imports  of  CTVs  are 
subject  to  seasonal  trends.  Moreover,    ^ 
our  analysis  shows  that  these  seasonal 
trends  account  for  the  increase  in 
imports  during  the  time  periods 
examined.  Consequently,  despite  the 
greater  than  15  percent  increase  in 
imports  from  Fimai  Malaysia  between 
the  base  and  comparison  periods,  we 
find  that  subject  imports  are  not 
considered  "massive"  pursuant  to  19 
CFR  351.206(h)(l)(ii).  Seethe 
memorandum  from  The  CTVs  Team  to 
Louis  Apple,  Director,  entitled: 
"Antidimiping  Duty  Investigation  of 
Certain  Color  Televisions  from 
Malaysia — Preliminary  Negative 
Detennination  of  Critical 
Circumstances,"  (Critical  Circumstances 
Memo)  dated  November  21,  2003. 

It  is  also  the  Department's  practice  to 
conduct  its  criticsd  circumstances 
analysis  of  companies  in  the  "All 
Others"  category  based  on  the 
experience  of  the  investigated 
companies.  Because  we  are  determining 
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that  critical  circumstances  do  not  exist 
for  Fiinai  Malaysia,  and  Funai  Malaysia 
is  the  only  respondent  in  this 
investigation,  we  are  concluding  that 
critical  circumstances  do  not  exist  for 
companies  covered  by  the  "All  Others" 
rate. 

In  summary,  we  find  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
importers  had  knowledge  of  dumping 
and  the  likelihood  of  material  injury 
with  respect  to  CTVs  from  the  PRC.  We, 
however,  do  not  find  that  there  have 
been  massive  imports  of  CTVs  over  a 
relatively  short  period  from  Funai 
Malaysia  due  to  seasonality.  Given  the 
analysis  siunmarized  above,  and 
described  in  more  detail  in  the  Critical 
Circumstances  Memo,  we  preliminarily 
determine  that  critical  cinnunstances  do 
not  exist  for  imports  of  CTVs  produced 
in  and  exported  from  Malaysia. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 


Exporter/man- 
ufacturer 

Weighted- 
average 

margin  per- 
centage 

Critical  cir- 
cumstances 

Funai  Electric 
(Malaysia) 
Sdn.  Bhd. 

0.03 

No. 

Because  the  estimated  weighted- 
average  dumping  margin  for  the 
examined  company  is  de  minimis,  we 
are  not  directing  Customs  and  Border 
Protection  to  suspend  liquidation  of 
entries  of  certain  color  television 
receivers  bom  Malaysia. 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  in  this  proceeding  in 
accordance  with  19  CFR  351.224(b). 

rrC  NotificatioD 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  piu^uant  to 
section  735(b)(3)  of  the  Act,  the  ITC  will 
determine  within  135  days  after  our 
final  determination  whether  these 
imports  are  materially  injuring,  or  . 
threaten  material  injury  to,  the  U.S. 
industry. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  seven  days 
after  the  date  of  the  final  verification 
report  issued  in  this  proceeding. 


Rebutta  briefs  must  be  filed  five  days 
from  thi !  deadline  date  for  case  briefs.  A 
list  of  a<  ithorities  used,  a  table  of 
content  i,  and  an  executive  summary  of 
issues  s  lould  accompany  any  briefs 
submitted  to  the  Department.  Executive 
siunmaj  ies  should  be  limited  to  five 
pages  tc  tal,  including  footnotes.  See  19 
CFR  351.309. 

Section  774  of  the  Act  provides  that 
the  Depprtment  will  hold  a  hearing  to 
afford  iaterested  peirties  an  opportunity 
to  comment  on  arguments  raised  in  case 
briefs,  provided  that  such  a  hearing  is 
requested  by  any  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investig|ition,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  a  t  the  U.S.  Department  of 
Comme  -ce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Parties  i  hould  confirm  by  telephone  the 
time,  di  te,  and  place  of  the  hearing  48 
hours  b  jfore  the  scheduled  time. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  ^pecify  the  number  of 
participants  and  provide  a  list  of  the 
issues  tji  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  iti  the  briefs.  See  19  CFR  351.310. 

We  will  make  our  final  determination 
no  latenthan  135  days  after  the  date  of 
this  pr^iminary  determination, 
pursuaijt  to  section  735(a)(1)  of  the  Act. 

This  determination  is  issued  and 
publislusd  pursuant  to  sections  733(f) 
and  777(i)  of  the  Act. 

Dated:  November  21,  2003. 
James  ).  lochum. 

Assistant  Secretary  for  Import 

A  dministration . 
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Investi^ 

AGENCY^  Import  Administration,  ' 

International  Trade  Administration, 
Department  of  Conunerce. 
EFFECTIVE  DATE:  November  28,  2003. 
FOR  FUdTHER  INFORMATION  CONTACT: 
Paige  R  vas  or  Sam  Zengotitabengoa  at 


(202)  482-0651  or  (202)  482-4195, 
respectively;  AD/CVD  Enforcement, 
Office  4,  Group  n,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  733(b)(1)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  issue  the  preliminary 
determination  of  an  antidumping  duty  . 
investigation  within  140  days  after  the 
date  of  initiation.  However,  if  the 
petitioner  makes  a  timely  request  for  an 
extension  of  the  period,  section 
733(c)(1)(A)  of  the  Act  allows  the 
Department  to  postpone  the  preliminary 
determination  until  not  later  than  190 
days  after  the  date  of  initiation. 

Background 

On  July  21,  2003,  the  Department 
initiated  an  antidiunping  duty 
investigation  on  floor-standing,  metal- 
top  ironing  tables  and  certain  parts 
thereof  from  the  People's  Republic  of 
China.  See  Notice  of  Initiation  of 
Antidumping  Investigation:  Floor- 
Standing,  Metal-Top  Ironing  Tables  and 
Certain  Parts  Thereof  from  the  People's 
Republic  of  China.  68  FR  44040  (July  25, 
2003).  The  notice  states  that  the 
Department  will  issue  its  preliminary  ' 
determination  no  later  theui  140  days 
after  the  date  of  initiation.  The 
preliminary  determination  currently  is 
due  no  later  than  December  7,  2003. 

Extension  of  Preliminary  Determination 

On  November  7,  2003,  the  Department 
received  a  timely  request  for 
postponement  of  the  preliminary 
determination  from  Home  Products 
International,  Inc.  (the  petitioner),  in 
accordance  with  section  733(c)(1)(A)  of 
the  Act  and  19  CFR  351.205(e).  The 
Department  has  reviewed  the 
petitioner's  request  for  postponement 
and  agrees  to  postpone  this  preliminary 
determination.  Therefore,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
Department  is  postponing  the 
preliminary  determination  imtil  January 
26,  2004. 

This  notice  of  postponement  is  in 
accordance  with  section  733(c)(2)  of  the 
Act  and  19  CFR  351.205(f). 

Dated:  November  21,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import    • 
Administration. 

[FR  Doc.  03-29719  Filed  11-26-03;  8:45  am] 

BILUNG  COOE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A  588-707] 

Granular  Poiytetrafluroetheyiene  Resin 
From  Japan:  Raacission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 
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SUMMARY:  On  September  30,  2003,  the 
Department  of  Commerce  initiated  an 
administr;fitive  review  of  the 
antidmnping  duty  order  on  granular 
polytetr^uoroetheylene  resin  from 
Japan  for  the  period  August  1,  2002, 
through  July  31,  2003.  The  Department 
is  rescinding  this  review  after  receiving 
timely  withdrawals  from  the  parties 
requesting  the  review. 
EFFECTIVE  DATE:  November  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dunyako  Ahmadu  or  Richard  Rimlinger, 
AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Depeulment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0198  or  (202)  482- 
4477,  respectively. 

Background 

On  August  1,  2003,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^ster  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidimiping  duty  order 
on  granular  polytetrafluoroetheylene 
resin  from  Japan.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review  (68 
PR  45218).  On  August  28,  2003.  Asahi 
Glass  Fluoropolymers  Co.,  Ltd.  and 
Asiihi  Glass  Fluoropolymers  USA  Inc. 
(collectively  AGF)  requested  that  the 
Department  conduct  an  administrative 
review  of  AGF's  exports  and  imports  for 
the  period  August  1,  2002,  through  July 
31,  2003.  On  September  30,  2003.  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of  this 
administrative  review.  See  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Request  for  Revocation  in  Part 
and  Deferral  of  Administrative  Review 
(68  FR  56262). 

On  October  20,  2003,  AGF  withdrew 
its  request  for  review  and  requested  that 
Department  rescind  the  administrative 
review. 


Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  will  rescind  an 
administrative  review  if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  Because  AGF 
submitted  its  request  for  rescission 
within  the  90-day  time  limit  and  there 
were  no  requests  for  a  review  from  other 
interested  parties,  we  are  rescinding  this 
review.  As  such,  we  will  issue 
appropriate  appraisement  instructions 
directly  to  the  U.S.  Customs  and  Border 
Protection. 

This  notice  is  in  accordance  with 
section  777(i)  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  November  21,  2003. 
Jeffrey  May, 

Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  03-29718  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  3S10-O5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.112103B] 

Proposed  Information  Collection; 
Comment  Request;  Marine  Mammal 
Stranding  Report/Marine  Mammal 
Rehabilitation  Disposition  Report 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  27,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Janet  Whaley,  301-713-2322 


(or  via  the  Internet  at 
Janet.Whaley@noaa.gov). 

SUPPLEMENTARY  INFORMATKM: 

I.  Abstract 

The  marine  mammal  stranding  report 
provides  information  on  strandings  so 
that  the  National  Marine  Fisheries 
Service  (NMFS)  can  compile  and 
analyze  by  region  the  species,  niunbers, 
conditions,  and  causes  of  illnesses  and 
deaths  in  stranded  marine  mammals. 
The  Agency  requires  this  information  to 
fulfill  its  management  responsibilities 
under  the  Marine  Mammal  Protection 
Act  (16  U.S.C.  1421a).  The  Agency  is 
also  responsible  for  the  welfare  of 
marine  mammals  while  in  rehabilitation 
status.  The  data  from  the  marine 
mammal  rehabilitation  disposition 
report  are  required  for  monitoring  and 
tracking  of  marine  mammals  held  at 
various  NMFS-authorized  facilities. 
This  information  is  submitted  primarily 
by  volunteer  members  of  the  marine 
mammal  stranding  networks  who  are 
authorized  by  the  Agency. 

n.  Method  of  Collection 

Paper  forms  are  used.  Online  entry  of 
data  into  the  national  database  is  also 
used. 

nLData 

OMB  Number:  0648-0178. 

Form  Number:  NOAA  Form  89-664. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Not-for-profit 
institutions;  business  or  other  for-profit 
organizations;  Federal  government;  and 
State,  Local,  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.400. 

Estimated  Total  Armual  Cost  to 
Public:  $2,500. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  tbe  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  19,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  O3-297I2  Filed  11-2&-03:  8:45  am] 
HLUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

(LO.112103C] 

Praposad  Infonnation  Collection; 
Comment  Request;  NOAA  Space- 
Based  Data  Collection  System  (DCS) 
Agreements. 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

SUMHARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  -1 995 , 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  27,  2004. 
AiX>RESSES:  Direct  all  written  comments 
to-Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
uih  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dH)naek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  fnformation  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Robert  Bassett  at  301-757- 
5681  or  at  Robert.Bassett@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

NOAA  operates  two  space-based  data 
collection  systems:  the  Geostationary 
Operational  Environmental  Satellite 
(GOES)  Data  Collection  System  and  the 
Argos  Data  Collection  System.  Both 

systems  are  operated  to  support 
environmental  applications.  Since  the 
entire  capacity  of  the  systems  is  not 
used  by  NOAA,  this  extra  capacity  is 
made  available  to  other  users  who  meet 


certain 
911. 


Titeria  set  forth  in  15  CFR  Part 


n.  Metl  od  of  Collection        i 

Appl:  cations  are  submitted  on  paper 
forms,  \  rhich  can  be  mailed  or  faxed  to 
NOAA. 

m.  Dati 

OMB  Number:  0648-0157. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affec  ed  Public:  Not-for-profit 
institut;  ons;  business  or  other  for-profit 
organizi  itions;  individuals  or 
househ(  lids;  and  State,  Local,  or  Tribal 
Govern]  nent. 

Estim  ited  Number  of  Respondents: 
390. 

Estim  ited  Time  Per  Respons:  3  hours 
for  a  GC  ES  application,  and  1  hour  for 
an  Arga  i  application.   _ 

Estim  ited  Total  Annual  Burden 
Hours:  *  40. 

Estim  ited  Total  Annual  Cost  to 
Public:  ;488. 

IV.  Req  lest  for  Comments 

Comi  lents  are  invited  on:  (a)  whether 
the  pro]  losed  collection  of  information 
is  neces  sary  for  the  proper  performance 
of  the  ft  inctions  of  the  agency,  including 
whethei  the  information  shall  have 
practica  1  utility;  (b)  the  acciu'acy  of  the 
agency' !  estimate  of  the  burden 
(includ  ng  hours  and  cost)  of  the 
propose  d  collection  of  information;  (c) 
ways  to  eolrance  the  quality,  utility,  and 
clarity  (  f  the  information  to  be 
coUecte  d;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  a  itomated  collection  techniques 
or  othei  forms  of  information 
technol  sgy. 

Comi  lents  submitted  in  response  to 
this  not  ice  will  be  summarized  and/ or 
include  i  in  the  request  for  OMB 
approvj  1  of  this  information  collection; 
they  ala  q  will  become  a  matter  of  public 
record. 

Dated d  November  19,  2003. 
Gwellna  r  Banlcs, 

Managei  aent  Analyst,  Office  of  the  Chief 
Informai  ion  Officer. 
[FR  Doc.  03-29733  Filed  11-26-03;  8:45  am] 
BILUNG  0  WE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

[I.D.112103O] 

Proposed  Information  Collection; 
Comment  Request;  Red  Crab  and 
Exempted  Fistiing  Permit  Interactive 
Voice  Response  (IVR)  System 
Collection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  27,  2004. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14tii  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gQv). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Brian  Hooker,  National 
Marine  Fisheries  Service,  1  Blackburn 
Drive,  Gloucester,  MA  01930. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Vessels  with  red  crab  limited  access 
permits,  or  vessels  bearing  an  Exempted 
(Experimental)  Fishing  Permit  (EFP),  are 
required  to  report  their  catches.  This 
submission  seeks  to  authorize  the 
collection  of  this  information  via  an 
Interactive  Voice  Response  (FVR) 
system.  The  collection  of  information  in 
this  manner  is  necessary  to  monitor 
catch  levels  in  a  timely  manner,  so  that 
effort  controls  can  be  implemented 
before  catch  limits  are  attained.  The 
information  necessary  for  IVR  catch 
reports  is  a  £raction  of  that  required  by 
vessel  logbooks. 

The  collection  of  catch  data  for  red 
crab  is  authorized  at  50  CFR 
648.7(b)(iii),  which  requires  catch 
reports  to  be  submitted  via  IVR  within 
24  hours  after  offloading.  The 
authorization  for  the  collection  of  EFP 
catch  reports  is  at  §  600.745(c)(2). 


Currently  the  reports  are  submitted  in 
paper  fonn,  but  NOAA  proposes  that 
some  bearers  of  an  EFP  be  subject  to  an 
IVR  reporting  requirement  and  be 
required  to  call  within  24  hours  of  the 
start  of  a  fishing  trip  and  within  24 
hours  of  landing  and  offloading. 

n.  Method  of  Collection 

The  rVR  system  is  an  automated 
system  that  operates  electronically.  The 
respondent  is  prompted  to  enter  data  via 
the  keypad  of  the  telephone.  It  is  a  toll- 
free  call. 

in.Data 

OMB  Number:  0648-0212, 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 
households;  not-for-profit  institutions; 
and  State,  Local  or  Tribal  Government. 
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Estimated  Number  of  Respondents: 
55. 

Estimated  Time  Per  Response:  4 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  25. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

.  IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  19,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-29734  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  112003D] 

Endangered  and  Threatened  Species; 
Talce  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

research  permits  (1185, 1280, 1452)  and 

request  for  comment. 


SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  applications  for  a 
permit  for  scientific  research  from 
Natural  Resource  Scientists,  hic  (NRS) 
in  Red  Bluff,  CA  (1185),  Turlock 
Irrigation  District  (TID)  in  Turiock,  CA 
(1280),  and  California  Rivers  Restoration 
Fund  (CRRF)  in  El  Dorado,  CA  (1452). 
The  permits  would  affect  federally 
threatened  Central  Valley  steelhead. 
This  document  serves  to  notify  the 
public  of  the  availability  of  the  permit 
applications  for  review  and  comment. 
DATES:  Written  comments  on  the  permit 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  December  29,  2003. 
ADDRESSES:  Written  comments  on  the 
permit  applications  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  number  indicated  for  the 
request.  Comments  will  not  be  accepted 
if  submitted  via  e-mail  or  the  Internet. 
The  applications  and  related  docximents 
are  available  for  review  by  appointment, 
for  permits  1185,  1280,  and  1452: 
Protected  Resources  Division,  NMFS, 
650  Capitol  Mall,  Suite  8-300, 
Sacramento,  CA  95814  {ph:916-930- 
3614,  fax:  916-930-3629).  Documents 
may  also  be  reviewed  by  appointment  in 
the  Office  of  Protected  Resources,  F/ 
PR3,  NMFS,  1315  East-West  Highway. 
Silver  Spring,  MB  20910  3226  (301- 
713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  del  Rosario  at  phone  number 
916-930-3614,  or  e-mail: 
Rosalie.  delRosario@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 


of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222  226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  federally 
threatened  Central  Valley  steelhead 
(Oncorhynchus  mykiss). 

Applications  Received 

NRS  requests  a  5-year  permit  (1185) 
for  take  of  adult  and  juvenile  Central 
Valley  steelhead  to  monitor  outmigrant 
salmonids  in  the  Merced  River.  NRS 
requests  authorization  for  an  estimated 
annual  take  of  5  adult  and  10  juvenile 
Central  Valley  steelhead  (with  no 
incidental  mortality)  resulting  from 
capturing,  measuring,  and  releasing  fish. 

TID  requests  a  5-year  permit  (1280) 
for  take  of  adult  and  juvenile  Central 
Valley  steelhead  to  study  the 
relationship  between  fall-run  Chinook 
salmon  outmigration  patterns  and  flow 
fluctuation  patterns  in  the  Tuolumne 
River.  TID  requests  authorization  for  an 
estimated  aimual  take  of  36  juvenile 
Central  Valley  steelhead  (number 
includes  3  percent  incidental  mortality) 
and  5  adult  Central  Valley  steelhead  (no 
incidental  mortality)  resulting  from 
seining,  trapping,  electrofishing,  and 
angling  activities.  CRRF  requests  a  3- 
year  permit  (1452)  to  measure  and 
collect  scale  samples  from  adult  O. 
mykiss  using  hook  and  line  and  adult 
carcasses  in  the  lower  Tuolumne  River. 
CRRF  requests  authorization  for  an 
estimated  annual  take  of  340  adult 
Central  Valley  steelhead,  with  less  than 
1  percent  incidental  mortality,  resulting 
from  capture  by  hook  and  line  fishing 
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Dated:  November  21,  2003. 
LamoDt  D.  Jackson, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  03-29731  Filed  11-26-03;  8:45  am] 
BNXMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

NatkNwl  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
1LO.110503G] 

Final  Environmental  Impact  Statement 
for  an  Incidental  Take  Permit 
Application  and  Habitat  Conservation 
Plan  (Plan),  by  J.L.  Storedahl  &  Sons, 
lnc.(Storedahl),  Clark  County,  WA 

AGENCY:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  U.S.  Fish  and  Wildlife 
Service  (USFWS),  Interior. 
ACTION:  Notice  of  availability  of  final 
environmental  impact  statement^ 

SUMMARY:  This  document  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (Statement)  for  public 
review.  The  Statement  addresses  die 
proposed  issuance  of  Incidental  Take 
Permits  (Permits)  to  J.L.  Storedahl  & 
Sons,  Inc.,  Clark  Coimty,  WA.  The 
proposed  Permits  relate  to  gravel 
mining,  gravel  processing,  and  mining 
reclamation  activities  on  approximately 
300  acres  of  Storedahl-owned  lands 
adjacent  to  the  East  Fork  Lewis  River, 
Clark  County,  WA.  The  proposed 
Permits  would  authorize  the  take  of  the 
following  threatened  species  incidental 
to  otherwise  lawful  activities:  steelhead 
[Oncorhynchus  mykiss),  bull  trout 
[Salvelinus  confluentus),  chum  Scdmon 
{Oncorhynchus  keta),  and  Chinook 
salmon  {Oncorhynchus  tshawytscha). 
Storedahl  is  also  seeking  coverage  for 
five  currently  unlisted  species 
(including  anadromous  and  resident 
fish)  tinder  specific  provisions  of  the 
Permits,  should  these  species  be  listed 
in  the  future.  The  duration  of  the 
proposed  Permits  is  25  years.  This 
notice  is  provided  pursuant  to  the 
Ehdangered  Species  Act  (ESA)  and 
National  Environmental  Policy  Act 
(NEPA). 

DATES:  Written  comments  on  the 
Statement  must  be  received  from  all 
interested  parties  on  or  before  December 
29,  2003.  A  Record  of  Decision  will 
occur  no  sooner  than  30  days  after  the 


publics  tion  date  of  the  Environmental 
Protect  on  Agency's  published  notice  in 
the  Fe<  eral  Register. 
AODRESBES:  See  SUPPLEMENTARY 
INFORMATION  section  for  addresses  of 
locatioas  at  which  hard-copies  of  the 
Plan  ar  d  associated  documents  may  be 
obtaine  d  or  reviewed.  To  request 
"documi  futs  on  CD-ROM,  call  the 
USFWJ  at  (360)  534-9330. 

Comi  aents  and  requests  for 
inform!  ition  should  be  sent  to  Tim 
Roman  tki,  Storedahl  FEIS/HCP 
Comm«  nts,  U.S.  Fish  and  Wildlife 
Service ,  510  Desmond  Drive,  S.E.,  Suite 
102,  La  :ey,  Washington  98503-1263, 
telephc  ne  (360)  753-5823,  facsimile 
(360)  7  i3-9518.  Comments  and 
materia  Is  received  will  be  available  for 
public  nspection,  by  appointment, 
during  normal  business  hours  at  the 
above  a  ddress. 

FOR  FUl  ITHER  INFORMATION  CONTACT:  Tim 
Roman  ski,  Project  Manager,  U.S.  Fish 
and  Wi  idlife  Service,  (360)  753-5823;  or 
Laura  I  amilton,  Project  Manager, 
Nation  1  Marine  Fisheries  Service,  (360) 
753-58  20. 

SUPPLE  AENTARY  INFORMATION:  Hard 
boimd  copies  are  available  for  viewing, 
or  duplication,  at  the  following  libraries: 
Woodb  ind  Community  Library,  770  Park 
St,  Wo(  idland,  WA  (360)  225-2115; 
Battle  ( Iround  Community  Library,  12 
W  Mail  I  St.  Battle  Ground,  WA  (360) 
687-2322;  Ridgefield  Community 
Library; ,  210  N  Main  Ave,  Ridgefield, 
WA  (3!  0)887-8281;  Vancouver 
Commi  inity  Library,  1007  E  Mill  Plain 
Blvd,  \  ancouver.  WA  (360)  695-1566; 
and,  O  ympia  Timberland  Library, 
Referei  ce  Desk,  313  8th  Avenue  SE, 
Olymp  a,  WA  (360)352-0595. 

Backgi  Dund 

J.L.  S  toredahl  &  Sons,  Inc.,  owns  emd 
operate  s  a  gravel  processing  plant  in 
rural  C  ark  County,  WA,  adjacent  the 
East  Fa  rk  Lewis  River.  This  site  is 
known  as  the  Daybreak  Mine.  It  is 
locatec  approximately  4  miles  (6.4 
km)soi  theeist  of  the  town  of  LaCenter, 
and  ap  jroximately  1  mile  (1.6  km) 
downsi  ream  of  Clark  County's  Daybreak 
Park.  T  le  300-acre  (121.4  ha)  site  is 
compoied  of  two  parcels.  One  parcel  is 
approximately  82  acres  (33.2  ha)  and 
consist  5  of  five  pits,  which  were  mined 
interm  ttently,  imder  different  owners, 
from  1!  (68  to  1995.  No  active  extraction 
of  gravel  from  this  site  is  now  occurring. 
Curren  operations  are  limited  to 
procesj  ing  and  distributing  sand  and 
gravel  fhat  is  mined  off-site.  Processing 
involves  separating  the  sand  from  the 
gravel,  land  separating  the  gravel  into 
differeitt  size  classes.  The  second  parcel 
is  local  ed  immediately  to  the  north  and 


east  of  this  previously  mined  area,  on  a 
low  terrace  above  the  100-year 
floodplain.  This  1 78-acre  (72.0  ha) 
parcel  contains  high  quality  sand  and 
gravel  deposits  that  have  not  been 
mined.  Current  operations  on  this  parcel 
include  cattle  grazing  and  hay  and  crop 
production. 

Storedahl  proposes  to  mine  the  sand 
and  gravel  deposits  from  101  acres  (40.9 
ha)  of  this  1 78-acre  parcel,  and 
continue  processing  operations  at  the 
other  parcel.  These  operations  would 
continue  until  sand  and  gravel 
extraction  at  the  1 78-acre  parcel  is 
complete,  projected  to  be  13  years  or 
less.  Concurrent  with,  and  following 
sand  and  gravel  extraction,  Storedahl 
would  implement  a  site  reclamation 
plan. 

The  proposed  mining,  processing,  and 
reclamation  activities  have  the  potential 
to  affect  fish  and  wildlife  associated 
with  the  East  Fork  Lewis  River 
ecosystem.  The  majority  of  the  gravel  to 
be  mined  is  located  just  below  the  water 
table  in  a  shallow  aquifer,  and  the 
proposed  gravel  mining  and  reclamation 
plan  would  create  a  series  of  open  water 
ponds  and  emergent  wetlands.  The 
created  ponds  and  wetlands  would 
drain  via  a  controlled  outlet  to  a  small 
creek  (Dean  Creek)  and  then  to  the  East 
"Fork  Lewis  River.  Th«  shallow  aquifer  is 
connected  to  the  East  Fork  Lewis  River. 
The  proposed  mining  and  reclamation 
plan  has  the  potential  to  affect  a  suite 
of  habitat  conditions,  including,  but  not 
limited  to,  water  quality,  channel 
morphology,  riparian  function,  off- 
channel  connections,  and  the 
conversion  of  pastureland  to  forest, 
wetland,  and  open  water  habitats.  Some 
of  these  effects  could  involve  species 
subject  to  protection  imder  the  ESA. 

Section  10  of  the  ESA  contains 
provisions  for  the  issuance  of  Incidental 
Take  Permits  to  non-Federal  land 
owners  for  the  take  of  endangered  and 
threatened  species.  Any  such  take  must 
be  incidental  to  otherwise  lawful 
activities,  and  must  not  appreciably 
reduce  the  likelihood  of  the  svuvival 
and  recovery  of  the  species  in  the  wild. 
As  required  under  the  Permit 
application  process,  Storedahl  has 
developed,  with  assistance  from  the 
Services,  a  Habitat  Conservation  Plan 
(Plan)  containing  a  strategy  for 
minimizing  and  mitigating  take 
associated  with  the  proposed  activities 
to  the  maximum  extent  practicable  for 
their  proposed  activities  adjacent  to  the 
East  Fork  Lewis  River. 

Activities  proposed  for  coverage 
under  the  Permits  include  the  following: 

(1)  Gravel  mining  and  related 
activities  in  the  terrace  above  the  lOO- 
year  floodplain,  with  potential  impacts 


on  groundwater  quality  and  quantity, 
potential  impacts  on  surface  water 
quality  and  quantity,  potential  influence 
on  channel  migration,  and  potential 
access  to  gravel  ponds  by  anadromous 
salmonids. 

(2)  Gravel  processing. 

(3)  Site  reclamation  activities 
including,  but  not  limited  to,  the 
creation  of  emergent  and  open  water 
wetland  habitat  and  riparian  and  valley- 
bottom  forest  restoration;  habitat 
rehabilitation,  riparian  irrigation,  and 
low  flow  augmentation  to  Dean  Creek; 
and  construction  of  facilities  (such  as 
trails  and  parking  lots)  to  support  future 
incorporation  of  the  site  into  file  open 
space  and  greenbelt  reserve. 

(4)  Monitoring  and  maintenance  of 
conservation  measures. 

The  duration  of  the  proposed  Permits 
and  Plan  is  25  years,  though  some 
aspects  of  the  conservation  measures 
associated  with  the  proposed  Plan 
would  continue  in-perpetuity. 

The  Services  formally  initiated  an 
environmental  review  of  the  project 
through  publication  of  a  Notice  of  Intent 
to  prepare  an  Environmental  Impact 
Statement  in  the  Federal  Register  on 
December  27, 1999  (64  FR  72318).  That 
notice  also  announced  a  30-day  public 
scoping  period  during  which  interested 
parties  were  invited  to  provide  written 
comments  expressing  their  issues  or 
concerns  relating  to  Sie  proposal.  A 
second  Federal  Register  notice  was 
published  on  November  22,  2002  (67  FR 
70408),  annoimcing  a  60-day  public 
comment  period  for  a  draft  Statement, 
draft  Plan  with  appendices,  and  a  draft 
Implementing  Agreement.  The  comment 
period  was  extended  an  additional  30 
days  in  direct  response  to  requests  from 
the  public.  This  resulted  in  a  total 
comment  period  of  90  days.  Comments 
received  on  the  draft  documents  and 
responses  to  those  comments  are 
included  in  the  final  Statement. 

The  final  Statement  compares 
Storedahl's  proposal  against  two  no- 
action  alternatives.  Differences  between 
the  no-action  alternatives  and  the 
proposed  action  are  considered  to  be  the 
effects  that  would  occur  if  the  proposed 
action  were  implemented.  One 
alternative  to  Storedahl's  proposal  is 
also  analyzed  against  the  two  no-action 
alternatives.  The  analysis  comparing 
these  alternatives  is  contained  in  the 
final  Statement. 

Alternatives  considered  in  the 
analysis  include  the  following: 

(1)  Alternative  A-1:  Partition  the 
property  into  20-acre  (8.1  ha)  parcels 
and  sell  as  rural  residential/agricultural 
tracts  -  No  Action. 
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(2)  Alternative  A-2:  Mine  the 
property  without  an  FTP  and  avoid  take 
-  No  Action. 

(3)  Alternative  B:  Mine  and  undertake 
habitat  enhancement  and  reclamation 
activity  at  the  Daybreak  property 
implementing  the  May  2001  Public 
Review  Draft  HCP  -  Preferred 
Alternative. 

(4)  Alternative  C:  Mine  and  undertake 
habitat  enhancement  and  reclamation 
activity  at  the  Daybreak  property 
following  design  and  conservation 
measures  presented  to  the  Services  in 
July,  2000. 

One  alternative  was  considered 
during  scoping  but  not  analyzed  in 
detail.  That  alternative  is  essentially  a 
combination  of  the  two  no-action 
alternatives  listed  above.  Alternatives 
A-1  and  A-2.  That  alternative  would 
have  involved  mining  on  the  portion  of 
the  property  currently  zoned  for  mining, 
with  subsequent  partitioning  and  sale  of 
the  mined  and  immined  property  for 
low-density  rural  residential 
development.  This  was  dismissed  from 
detailed  analysis  because  the  vast 
majority  of  marketable  sand  and  gravel 
on  the  portion  of  the  property  currently 
zoned  for  mining  has  already  been 
extracted,  rendering  the  alternative  not 
feasible. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  ESA,  and  NEPA 
regulations.  The  Services  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  ESA  and 
NEPA.  If  it  is  determined  that  the 
requirements  are  met,  Permits  will  be 
issued  for  the  incidental  take  of  listed 
species.  The  final  permit  decision  will 
be  made  no  sooner  than  30  days  from 
the  date  of  this  notice. 

Dated:  October  30,  2003. 
David  J.  Wesley, 

Deputy  Regiona]  Director.  Fish  and  Wildlife 
Service,  Region  1 ,  Portland  Oregon. 

November  10,  2003. 
Phil  Williams, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-29730  Filed  ll-2fr-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


National  Oceanic 
AdmlnistnMion 

P.D.  112403B] 


and  Atmospheric 


Gulf  of  Mexico  Fishery  Management 
Council;  Pulilic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Council)  will 
convene  a  joint  public  meeting  via 
conference  call  of  the  Standing  and 
Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC). 
DATES:  The  meeting  will  be  via 
conference  call  on  December  12,  2003 
beginning  at  10  a.m.  EDT. 
ADDRESSES:  Listening  stations  will  be 
available  at  the  following  locations: 

NMFS  Southeast  Regional  Office. 
9721  Executive  Center  Drive,  North,  St. 
Petersburg,  FL  33702;  Contact:  Peter 
Hood  at  727-570-5305; 

NMFS  Panama  City  Laboratory,  3500 
Delwood  Beach  Road,  Panama  City,  FL; 
Contact:  Gary  Fitzhugh  at  850-234-6541. 
extension  214. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

TOR  FURTHER  INFORMATKM  CONTACT: 
Steven  Atran,  Population  D)mamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATKM:  The  SSC 
will  be  convened  to  evaluate  the 
socioeconomic  information  contained  in 
Reef  Fish  Secretarial  Amendment  1,  red 
grouper  rebuilding  plan  and  deep-water 
grouper  quotas.  The  SSC  will  be  asked 
specifically  to  provide  the  Council  with 
guidance  on  the  economic  impacts  of 
trip  limits  vs.  closed  seasons. 

Red  grouper  were  declared  overfished 
by  NMFS  in  October  2000.  Following 
additional  analyses  and  a  subsequent 
stock  assessment  in  2002,  the  Council, 
in  May  2003,  submitted  Reef  Fish 
Secretarial  Amendment  1  to  NMFS. 
This  amendment  contained  a  rebuilding 
plan  that  called  for  approximately  a  10 
percent  reduction  in  harvest,  to  be 
achieved  through  a  reduction  in  the 
commercial  shallow-water  grouper 
quota,  replacing  the  February  15  to 
March  15  commercial  closed  season  on 
gag,  red  and  black  grouper  with  a 
shallow-water  grouper  trip  limit,  and  a 
recreational  bag  limit  of  no  more  than 
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two  red  grouper  (out  of  the  5  aggregate 
grouper  bag  limit).  The  rebuilding  plan 
also  proposed  a  reduction  in  the  deep- 
water  grouper  quota  and  setting  of  a 
tilefish  quota  in  order  to  discourage 
effort  shifting  to  those  stocks.  Because 
more  than  one  year  had  passed  since  the 
designation  of  red  grouper  as 
overfished,  the  amendment  was 
submitted  as  a  Secretarial  Amendment 
rather  than  as  a  Council  Plan 
Amendment. 

NMFS  reviewed  the  plan  as  submitted 
by  the  Gulf  Council  and  made  revisions 
to  it.  The  revisions  included  retaining 
the  February  15-March  15  commercial 
closed  season,  implementing  a  hard 
quota  on  red  grouper  so  that  the 
commercial  shallow-water  grouper 
fishery  will  close  when  either  the  red 
grouper  or  shallow-water  grouper  quota 
is  met,  whichever  comes  first,  and  not 
implementing  a  trip  limit. 

A  draft  of  the  revised  Secretarial 
Amendment  was  reviewed  by  the  SSC  at 
a  meeting  held  October  28-29,  2003. 
However,  the  NMFS  revisions  were  not 
provided  to  the  SSC  until  just  prior  to 
the  meeting,  and  the  SSC  was  unable  to 
review  the  socioeconomic  information 
contained  in  the  amendment's 
r^ulatory  impact  review  section.  At  the 
November  9-12,  2003  Council  meeting 
in  Biloxi,  Mississippi,  Coimcil  members 
debated  whether  it  would  be  less 
economically  disruptive  to  the 
commercial  shallow-water  grouper 
fishery  to  have  a  potential  quota  closure 
or  a  shallow-water  grouper  trip  limit  set 
low  enough  to  prevent  a  quota  closure. 
Since  the  Council  will  have  another 
opportunity  to  review  and  comment  on 
Secretarial  Amendment  1  at  its  January 
12-16,  2004  meeting  in  Austin,  TX,  the 
Council  decided  to  ask  the  SSC  to 
reconvene  by  conference  call  to  evaluate 
the  socioeconomic  information  in  the 
amendment,  with  particular  emphasis 
on  the  economic  impacts  of  trip  limits 
vs.  closed  seasons. 

J'o  obtain  a  copy  of  Reef  Fish 
Secretarial  Amendment  1 ,  contact  Phil 
Steele,  NMFS  Southeast  Regional  Office. 
9721  Executive  Center  Drive,  North,  St. 
Petersburg,  FL  33702;  telephone:  727- 
570-5305,  fax:  727-570-5583,  e-mail: 
PhiI.Steele®noaa.gov 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Council  (see  addresses 
above). 

Although  non-emergency  issues  not 
■contained  in  the  agenda  may  come 
before  the  AP/SSC  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA),  those  issues  may  not  be 
the  subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 


this  nonce  and  any  issues  arising  after 
public^ion  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  MSFCMA,  provided  the  public 
has  been  notified  of  the  Council's  intent 
to  take  ^nal  action  to  address  the 
emergency. 

The  listening  stations  are  physically 
accessijle  to  people  with  disabilities. 
Request  for  sign  language 
interpn  tation  or  other  auxiliary  aids 
should  )e  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  December 
5. 2003 

Dated  J  November  24,  2003. 
Richard  W.  Surdi, 

£  irector,  Office  of  Sustainable 

National  Marine  Fisheries  Service. 
03-29737  Filed  11-2&-03;  8:45  am] 
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C>0E: 


DEPAR  TMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submiqaion  for  0MB  Review; 
Commit  Request 


action: 


Notice. 


The  I  epartment  of  Defense  has 
submitt  3d  to  0MB  for  clearance,  the 
followii  ig  proposal  for  collection  of 
informs  tion  under  the  provisions  of  the 
Paperw  )rk  Reduction  Act  (44  U.S.C. 
Chaptei  35). 

Title,  Form  Number,  and  OMB 
Number:  Civil  Aircraft  Landing  Permit 
System!  OMB  Nimiber  0701-0050;  DD 
Form  2'  00,  2401,  2402;  OMB  Number 
0701-O  )50. 

Type  of  Request:  Reinstatement. 

Num,  >er  of  Respondents:  3,600. 

Respi  mses  per  Respondent:  1. 

Anni  al  Responses:  3,600. 

Avert  ge  Burden  per  Response:  30 
minutei . 

Anni  al  Burden  Hours:  1,800. 

Need  j  and  Uses:  The  information 
coUecti  in  requirement  is  necessary  to 
ensiue  hat  the  security  and  operational 
integrit  r  of  military  airfields  are 
maintai  led;  to  identify  the  aircraft 
operator  and  the  aircraft  to  be  operated; 
to  avoi<  competition  with  the  private 
sector  b  y  establishing  the  purpose  for 
use  of  I  lilitary  airfields;  and  to  ensure 
the  U.S  Government  is  not  held  liable 
if  the  ci  i^il  aircraft  becomes  involved  in 
an  acci(  ent  or  incident  while  using 
militar]  airfields,  facilities,  and 
servicei ;. 

A^ec  ed  Public:  Business  of  Other 
For-Pro  it;  Not-For-Profit  Institutions; 
Individ  lals  or  Households. 

Freqi  ency:  On  Occasion. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

Pamela  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  03-29710  Filed  11-2&-03;  8:45  am] 
BILUNG  CODE  MIO-OI-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act;  Notice  of  Meeting 

Piu-suant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below.  The  Board  will  also  conduct  a 
series  of  public  hearings  pursuant  to  42 
U.S.C.  2286b  and  invites  any  interested 
persons  or  groups  to  present  any 
comments,  technical  information,  or 
data  concerning  safety  issues  related  to 
the  matters  to  be  considered. 
TIME  AND  DATC  OF  MEETING:  9  a.m., 
December  16,  2003. 

PLACE:  Defense  Nuclear  Facilities  Safety^ 
Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW.,  Suite  300, 
Washington,  DC  20004-2001. 
Additionally,  as  a  part  of  the  Board's  E- 
Govemment  initiative,  the  meeting  will 
be  presented  live  through  Internet  video 
streaming.  A  link  to  the  presentation 
will  be  available  on  the  Board's  Web  site 
(http://vvivw.dn/sb.gov). 
STATUS:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  discussion  be  conducted 
in  a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board's  enabling  legislation. 
MATTERS  TO  BE  CONSIDERED:  The  Board 
has  been  reviewing  the  Department  of 
Energy's  (DOE)  current  oversight  and 
management  of  the  contracts  and 
contractors  it  relies  upon  to  accomplish 
the  mission  assigned  to  DOE  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 
We  will  focus  on  what  impact,  if  any, 
DOE's  new  initiatives  may  have  or 
might  have  had  upon  assuring  adequate 
protection  of  the  health  and  safety  of  the 
public  and  workers  at  DOE's  defense 
nuclear  facilities.  The  sixth  public 
meeting  will  collect  information  needed 
to  imderstand  and  address  any  health  or 
safety  concerns  that  may  require  Board 
action.  This  vdll  include,  but  is  not 
limited  to,  presentations  by  the  National 
Nuclear  Security  Administration 
(NNSA)  to  explain  their  contract 
management  and  oversight  initiatives 
and  possibly  further  presentations  by 
Board  staff. 


The  Board  has  identified  several  key 
areas  that  will  be  examined  in  public 
meetings.  In  the  December  16th 
meeting,  the  Board  will  explore  in  more 
depth  the  field  application  of  Federal 
management  and  oversight  policies 
being  developed  by  DOE  and  NNSA  for 
defense  nuclear  facilities.  The  Board 
will  hear  from  NNSA  Site  Managers  and 
Contractor  General  Managers.  The 
information  gathered  will  explore 
Federal  contract  management  and 
oversight  experience  and  will  provide 
relevant  reference  experience.  The 
public  hearing  portion  is  independently 
authorized  by  42  U.S.C.  2286b. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004-2901,  (800)  788- 
4016.  This  is  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  hearing  may  be 
submitted  in  writing  or  by  telephone. 
The  Board  asks  that  commentators 
describe  the  natiu«  and  scope  of  their 
oral  presentation.  Those  who  contact 
the  Board  prior  to  close  of  business  on 
December  15,  2003,  will  be  scheduled 
for  time  slots,  beginning  at 
approximately  11:30  a.m.  The  Board 
will  post  a  schedule  for  those  speakers 
who  have  contacted  the  Board  before 
the  hearing.  The  posting  will  be  made 
at  the  entrance  to  the  Public  Hearing 
Room  at  the  start  the  9  a.m.  meeting. 

Anyone  who  wishes  to  comment  or 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to,  making  an  oral 
presentation.  The  Board  Members  may 
question  presenters  to  the  extent 
deemed  appropriate.  Documents  will  be 
accepted  at  the  meeting  or  may  be  sent 
to  the  Defense  Nuclear  Facilities  Safety 
Board's  Washington,  DC  office.  The 
Board  will  hold  the  record  open  until 
January  16,  2004,  for  the  receipt  of 
additional  materials.  A  transcript  of  the 
meeting  will  be  made  available  by  the 
Board  for  inspection  by  the  public  at  the 
Defense  Nuclear  Facilities  Safety 
Board's  Washington  office  and  at  DOE*s 
public  reading  room  at  the  DOE  Federal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  coiu-se  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone, 
or  adjourn  the  meeting  and  hearing, 
conduct  further  reviews,  and  otherwise 
exercise  its  power  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 
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Dated:  November  24,  2003. 
John  T.  Conway, 

Chairman. 

[FRDoc.  03-29825  Filed  11-25-03;  1:14  pmj 

nLUNG  CODE  3670-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office: 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  29,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Melanie  Kadlic,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Melanie_KadUc@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  prociess 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  folloMring:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  bm-den.  ONffl  invites 
public  comment. 


Dated:  November  24,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  Reinstatement. 
Title:  School  Survey  on  Crime  and 
Safety:  2004  (SSOCS:  2004). 

Frequency:  Every  four  years. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2.550. 

Burden  Hours:  2.703. 

Abstract:  Authorized  under  the 
Education  Sciences  Reform  Act  of  2002, 
the  School  Survey  on  Crime  and  Safety: 
2004  (SSOCS)  is  the  only  reciuring 
federal  survey  which  collects  detailed 
information  on  crime  and  safety  from 
the  public  school  principals' 
perspective.  The  survey  collects 
information  on  frequency  and  typws  of 
crimes  at  schools  and  disciplinary 
actions;  information  about  perceptions 
of  disciplinary  problems  in  school;  and 
a  description  of  school  policies  and 
programs  concerning  crime  and  safety. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting' the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2352.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  03-29708  Filed  11-26-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Efl-FRL-«84S-S] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comnianta 

Availability  of  EPA  conunents 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under'Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmentcil  impact 
statements  (EISs)  was  published  in  FR 
dated  April  04,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-L65436-OR  Rating 
LO,  Jujicrock  Timber  Sale  Projeet,  Treat 
Forest  Vegetation.  MT.  Hood  National 
Forest,  Barlow  Ranger  District,  Wasco 
County,  OR. 

Summary:  EPA  expressed  lack  of 
objections.  However,  EPA  recommend 
the  final  EIS  include  water  quality 
analysis  information  on  temperature 
and  sediment,  and  address  project  goals 
for  Northern  Spotted  Owl  habitat. 

ERP  No.  D-DOE-K08025-00  Rating 
EC2,  Sahuartia-Nogales  Transmission 
Line,  Construction  and  Operation  of  a 
345,00-volt  (345  kV)  Electric 
Transmission  Line  across  the  United 
States  Border  with  Mexico,  Application 
for  Presidential  Permit,  Tucson  Electric 
Power  (TEP),  Nogales,  AZ. 

Summary:  EPA  expressed  concerns 
about  potential  water  and  air  quality 
impacts  of  the  project.  EPA  requested 
the  final  EIS  contain  information  on 
DOE's  public  involvement  methods  in 
support  of  their  environmental  justice 
findings  and  on  how  identified  conflicts 
with  a&ected  Tribes  will  be  resolved. 
EPA  also  sought  clarification  on 
potential  transboundary  effects, 
cumulative  effects,  and  the  underlying 
basis  for  selecting  the  Western  Corridor 
as  the  Preferred  Alternative. 

ERP  No.  D-IBR-K39082-AZ  Rating 
EC2,  Wellton-Mohawk  Title  Transfer 
Project,  Transfer  of  the  Facilities, 
Works,  and  Lands,  Wellton-Mohawk 
Division  of  the  Gila  Project,  Wellton- 
Mohawk  Irrigation  and  Drainage 
District,  Yuma  Coimty,  AZ. 

"Suxnmary:  EPA  expressed 
environmental  concerns  about  potential 
hazardous  waste  associated  with 
underground  and  above  ground  storage 
tanks,  environmental  justice,  and 
indirect  air  quality  impacts  due  to 
anticipated  changes  in  existing  land  use. 


EPA  als  J  urged  a  comprehensive 
evaluation  of  connected  actions  in 
future  ^  EPA  documents  related  to 
propose  i  power  plant  development  and 
construi  :tion  of  a  new  transmission 
pipelim . 

Final  EISs 

ERP  No.  F-AFS-F65039-WI,  McCaslin 
Project,  Vegetation  Management 
Activitii  !S  Consistent  with  Direction  in 
the  Nice  let  Forest  Plan,  Lakewood/ 
Laona  Ilistrict,  Chequamegon-Nicolet 
Nationa  Forest,  Oconto  and  Forest 
Countie ;,  WI. 

Sumii  lary:  EPA  expressed  lack  of 
objectio  as  for  this  project. 

ERP  ;  Jo.  F-AFS-L67042-OR. 
Steamb(  lat  Mountain  Mining 
Operations,  Surface  Quarry  or  "Open 
Pit"  Miiteral  Extraction,  Plan-of- 
Operatii  m  Approval,  Applegate 
Adaptiv  e  Management  Area,  Rogue 
River  N  itional  Forest,  Applegate  Ranger 
District,  Jackson  Coimty,  OR. 

Sumj]  lary:  EPA  has  expressed 
concern  s  with  environmental  impacts 
fi-om  ch  mges  made  from  the  draft  EIS  to 
the  finaj  EIS  regarding  the 
transpo^ation  route  and  additional 
storage.  EPA  also  continues  to  have 
concern  s  regarding  potential  adverse 
impacts  to  water  quality  from  chemical 
process:  ng,  lack  of  reclamation  and 
contingi  sncy  planning,  financial  - 
assuran  :e  and  adequate  monitoring 
bom  agi  sncy's  preferred  alternative. 

ERP  I  Jo.  F-FRC-C05148-NY,  St. 
Lawreni  :e — FDR  Hydroelectric  Project, 
Applica  tion  for  New  License 
(Relicense),  (FERC  No.  200-036), 
Located  on  the  St.  Lawrence  River, 
Messini ,  NY. 

Sumi  tary:  EPA  had  no  objections  to 
the  reli(  ensing  of  the  St.  Lawrence — 
FDR  Hy  Iroelectric  Project. 

Dated:  November  24,  2003. 
Joseph  C  Montgomery, 


Director, 


ofFeden  1  Activities. 


(FR  Doc. 
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Filed 


NEPA  Compliance  Division,  Office 
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ENVIRC  NMENTAL  PROTECTION 
AGENCY 

[ER-FRlr€645-8] 

Environ  mental  Impact  Statements; 
Notice  ( A  Availability 

Resp(  nsible  Agency:  Office  of  Federal 
Activiti  !s.  General  Information  (202) 
564-711 17  or  http://www.epa.gov/ 
com   " 
Weekly 


\plii  nce/nepa/. 
iklv  receipt  of  I 


State]  aents 


receipt  of  Environmental  Impact 


N  )vember  17,  2003  Through 
Noveinber  21,  2003 


Pursuant  to  40  CFR  1 506.9. 

£■75  No.  030527.  Final  EIS.  AFS.  AZ. 
Buck  Springs  Range  Allotment 
Rangeland  Management, 
Implementation,  Blue  Ridge  Coconino 
National  Forest,  Coconino  County, 
AZ,  Wait  Period  Ends:  December  29, 
2003,  Contact:  Cathy  Taylor  (928) 
477-2255. 

EIS  No.  030528.  Draft  EIS.  AFS,  CA. 
McNally/Sherman  Pass  Restoration 
Project,  Proposal  to  Remove  Fire-Kill 
Trees,  Road  Construction  and 
Associated  Restoration  of  the  Area 
Burned,  Sequoia  National  Forest, 
Cannell  Meadow  Ranger  District, 
Tulare  County,  CA,  Comment  Period 
Ends:  January  12,  2004,  Contact:  Tom 
Simonso  Ext.  1187  (559)  784-1500. 

EIS  No.  030529.  Final  EIS,  AFS.  SD,  Elk 
Bugs  and  Fuels  Project,  Vegetation 
Management  to  Reduce  the  Spread  of 
Moimtain  Pine  Beetles  and  the  ThreSt 
and  Severity  of  Potential  Wildfires, 
Black  Hills  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Northern  Hills 
Ranger  District,  Black  Hills  National 
Forest,  Lawrence  and  Meade 
Counties,  SD,  Wait  Period  Ends: 
December  29,  2003,  Contact:  Elizabeth 
Krueger  (307)  283-1361. 

EIS  No.  030530.  Final  EIS,  USA,  NY. 
Thomas  Jefferson  Hall  and  Other 
Construction  Activities  in  the  Cadet 
Zone  of  the  United  States  Military 
Academy,  Implementation,  West 
Point,  Hudson  River  Valley,  Orange 
and  Putnam  Coimties,  NY,  Wait 
Period  Ends:  December  29,  2003, 
Contact:  Douglas  R.  Cubbison  (845) 
938-3522. 

EIS  No.  030531,  Final  EIS.  AFS.  WA, 
Crupina  Integrated  Weed  Management 
Project,  Control  and  Eradication  of 
Crupina,  Implementation,  Okanogan 
and  Wenatchee  National  Forests, 
Chelan  Ranger  District,  Chelan 
County,  WA,  Wait  Period  Ends: 
December  29,  2003,  Contact:  Mallory 
Lenz  (509)  682-2576. 

EIS  No.  030532.  Draft  EIS.  DOI,  UT, 
Lower  Duchesne  River  Wetlands 
Mitigation  Project  (LDWP),  To 
Implement  Restoration  Measures  in 
the  Lower  Duchesne  River  Area; 
Strawberry  Aqueduct  and  Collection 
System  (SACS)  on  portions  of  the. 
Strawberry  Reservoir,  Ute  Indian 
Tribe,  NPDES  and  U§  Army  COE 
Section  404  Permits,  Duchesne,  Utah, 
Uintah  Counties,  UT,  Comment 
Period  Ends:  January  16,  2004, 
Contact:  Ralph  G.  Swanson  (801)  379- 
1254. 

EIS  No.  030533,  Final  EIS.  AFS,  ID. 
Clean  Slate  Ecosystem  Management 
Project,  Aquatic  and  Terrestrial 


Restoration,  Nez  Perce  National 
Forest,  Salmon  River  Ranger  District, 
Idaho  County  ID,  Wait  Period  Ends: 
December  29,  2003,  Contact:  Mike 
Mcgee  (208)  983-1950. 

EIS  No.  030534,  Draft  EIS.  COE,  NC. 
Bogus  Inlet  Channel  Erosion  Response 
Project,  Relocation  of  the  Main  Ebb 
Channel  to  Eliminate  the  Erosive 
hnpact  to  the  Town  of  Emerald  Isle, 
Carteret  and  Onslow  Coimties,  NC, 
Comment  Period  Ends:  January  13, 
2004,  Contact:  Mickey  T.  Sugg  (910) 
251-4811. 

EIS  No.  030535.  Draft  EIS,  AFS,  MT. 
Judith  Restoration  Project,  Proposal  to 
Maintain  and/or  Restore  Healthy  Soil, 
Water  and  Vegetation  Conditions, 
Lewis  and  Clark  National  Forest. 
Judith  Ranger  District,  Judith  Basin 
County,  MT,  Comment  Period  Ends: 
January  12,  2004,  Contact:  Jennifer 
Johnsten  (406)  791-7700. 

EIS  No.  030536,  Final  EIS,  SFW,  WA. 
Daybreak  Mine  Expansion  and  Habitat 
Enhancement  Project,  Habitat 
Conservation  Plan,  and  Issuance  of  a 
Multiple  Species  Permit  for  Incidental 
Take,  Implementation,  Clark  Coimty, 
WA,  Wait  Period  Ends:  December  29, 

2003,  Contact:  Tim  Romanski  (360) 
753-5823. 

£■75  No.  030537.  Final  EIS.  BLM,  AK, 
Northwest  National  Petroleum 
Reserve-Alaska  (NPR-A)  Integrated 
Plan,  Multiple-Use  Management  of  8.8 
million  Acres,  Lands  within  the  North 
Slope  Borough,  AK,  Wait  Period  Ends: 
December  29,  2003,  Contact:  Curtis 
Wilson  (907)  271-5546. 

EIS  No.  230538,  Draft  EIS,  AFS,  NB, 
Pine  Ridge  Geographic  Area 
Rangeland  Allotment  Management 
Planning,  To  Permit  Livestock 
Grazing  on  34  Allotments,  Nebraska 
National  Forest,  Pine  Ridge  Ranger 
District,  Dawes  and  Sioux  Counties, 
NB,  Comment  Period  Ends:  January 
12,  2004,  Contact:  JefErey  S.  Abegglen 
(308)  432-4475. 

EIS  No.  030539,  Draft  EIS,  DOE.  OR, 
COB  Energy  Facility,  Proposes  to 
Construct  a  1,160-megawatt  (MW) 
Natural  Gas-Fired  and  Combined- 
Cycle  Electric  Generating  Plant,  Right- 
of-Way  Permit  across  Federal  Land 
imder  the  Jurisdiction  of  BLM, 
Klamath  Basin,  Klamath  Cotmty,  OR, 
Conmient  Period  Ends:  February  13, 

2004,  Contact:  Thomas  C.  McKinney 
(503)  230-4749.  This  document  is 
available  on  the  Internet  at:  http:// 
www.bpa.gov. 

EIS  No.  030540.  Draft  EIS.  DOE.  OH. 
Portsmouth,  Ohio  Site  Depleted 
Uraniiun  Hexafluoride  Conversion 
Facility,  Construction  and  Operation, 
Pike  County,  OH,  Comment  Period 
Ends:  February  02,  2004,  Contact: 
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Gaty  S.  Hartman  (866)  530-0944.  This 
document  is  available  on  the  Internet 
at:  http://www.eh.doe.gov/nepa/ 
documents.html. 
EIS  No.  030541,  Draft  EIS,  DOE,  KY, 
Paducah,  Kentucky,  Site  Depleted 
Uranium  Hexafluoride  Conversion 
Facility,  Construction  and  Operation, 
McCraken  County,  KY,  Comment 
Period  Ends:  February  02,  2004, 
Contact:  Gary  S.  Hartman  (866)  530- 
0944.  This  docimient  is  available  on 
the  Internet  at:  http:// 

www.eh.doe.gov/nepa/documents/ 
html. 

Amended  Notices 

EIS  No.  030407.  Draft  EIS,  EPA,  CT.  NY. 
Central  and  Western  Long  Island 
Sound  Dredged  Material  Disposal 
Sites,  Designation,  CT  and  NY, 
Comment  Period  Ends:  December  15, 
2003,  Contact:  Ann  Rodnev  (617) 
918-1538.  Revision  of  FR  Notice 
Published  on  9/12/2003:  CEQ 
Cotoment  Period  Ending  on  10/27/ 
2003  has  been  Extended  to  12/15/ 
2003. 

Dated:  November  24,  2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc,  03-29690  Filed  11-26-03;  8:45  am) 

BILUNG  CODE  G560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7592-3] 

Illinois  Central  Railroad  Company's 
Johnston  Yard  Superfund  Site, 
Memphis,  Tennessee  Notice  of 
Proposed  Settlement  and  Remedial 
Investlgatlon/Feasibility  Study 

AGENCY:  Environmental  Protection 
Agency. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  proposed 
settlement  and  remedial  investigation/ 
feasibility  study  (RI/FS)  with  the 
settling  parties  pursuant  to  Sections 
104, 122(a),  and  122(d)(3)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C. 
9604,  9622(a).  and  9622(d)(3) 
concerning  the  Illinois  Central  Railroad 
Company's  Johnston  Yard  Superfund 
Site  located  in  Memphis,  Shelby 
County,  Teimessee.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  until  December  29,  2003. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 


considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA. 
Region  4,  Waste  Management  Division, 
61  Forsyth  Street,  SW,  Atlanta,  Georgia  ' 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  the  publication. 

Dated:  November  14,  2003. 
Rosalind  H.  Brown, 

Chief  Superfund  Enforcement  6- Information 
Management  Branch,  Waste  Managemertt 
Division. 

[FR  Doc.  03-29694  Filed  11-26-03;  8:45  am] 

BIUJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7592-2] 

Lakewood  Treating,  Inc.,  Superfund 
Site,  Newberry,  SC;  Notice  of  Proposed 
Settlement  and  Removal  Action 

AGENCY:  Environmental  Protection 
Agency. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  proposed 
settlement  and  a  removal  action  with 
the  settling  parties  pursuant  to  Section 
104, 106(a),  107,  and  122  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C. 
9604.  9606(a).  9607  and  9622 
concerning  the  Lakewood  Treating,  Inc.. 
Superfund  Site  in  Newberry,  Newberry 
County.  South  Carolina.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  until  December  29, 
2003.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  bom: 
Ms.  Paula  V.  Batchelor.  U.S.  EPA, 
Region  4,  Waste  Management  Division, 
61  Forsyth  Street.  SW.,  Atlanta.  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be' submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  the  publication. 

Dated:  November  14,  2003. 

Rosalind  H.  Brown, 

Chief,  Superfund  Enforcement  S'  Information 
Management  Branch,  Waste  Management 
Division. 

[FR  Doc.  03-29693  Filed  11-26-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7581-4] 

NoUc*  Of  Availability  of  Draft  National 
Pollution  Discharge  Elimination 
System  (NPOES)  General  Permit  for 
DIschargss  at  Hydroelectric 
Generating  Facilities  in  the  States  of 
Massachusetts  and  New  Hampshire 
snd  Indian  Lands  in  tlw  State  of 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  Draft 
NPDES  General  Permits  MAG360000 
and  NHG360000. 

summary:  The  Director  of  the  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency-Region  1,  is  today 
providing  notice  of  availability  of  the 
Draft  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  for  specific  discharges  at 
Hydroelectric  Generating  Facilities  to 
certain  waters  of  the  States  of 
Massachusetts  and  New  Hampshire  and 
Indian  Lands  in  the  State  of . 
Massachusetts.  This  draft  general  permit 
establishes  Notice  of  Intent  (NOI) 
requirements,  effluent  limitations, 
standards,  prohibitions,  and  best 
management  practices,  for  classes  of 
discharges  at  hydroelectric  generating 
facilities. 

Owners  and/or  operators  of 
hydroelectric  generating  fecilities  with 
discharges,  including  those  facilities 
currently  authorized  to  discharge  under 
individual  NPDES  permits,  will  be 
encouraged  to  submit  an  NOI  to  EPA- 
Region  1  to  be  covered  by  the  general 
permit  and  will  receive  a  written 
notification  from  EPA  of  permit 
coverage  and  authorization  to  discbarge 
imder  one  of  the  general  permits.  The 
eligibility  requirements  are  discussed  in 
detail  in  the  fact  sheet  and  in  the  general 
permit.  This  general  permit  does  not 
cover  new  sources  as  defined  under  40 
CFR  122.2. 

DATES:  Comments  must  be  received  or 
postmarked  by  midnight  on  E)ecember 
29,  2003.  Interested  persons  may  submit 
comments  on  the  draft  general  permit  as 
part  of  the  administrative  record  to  the 
EPA-Region  1  at  the  address  given 
below.  Within  the  comment  period, 
interested  persons  may  also  request  in 
writing  a  public  hearing  pursuant  to  40 
CFR  124.12  concerning  the  draft  general 
-permit.  All  public  comments  or  requests 
for  a  public  hearing  must  be  submitted 
to  the  address  below. 

ADDRESSES:  Written  comments  may  be 
hand  delivered  or  mailed  to:  EPA- 


Region  1,  Office  of  Ecosystem  Protection 
(CPE).  1  Congress  Street,  Suite  1100, 
Boston,  Massachusetts  02114-2023  and 
also  senj  via  e-mail  to 
wandIe.pi}I@ep.gov.  No  facsimiles 
(faxes)  Will  be  accepted.  The  draft 
permit  it  based  on  an  administrative 
record  a  /ailable  for  public  review  at 
EPA-Rej  ion  1 ,  Office  of  Ecosystem 
Protectii  m  (CPE),  1  Congress  Street, 
Suite  1 1  )0,  Boston,  Massachusetts 
02114-2  023.  Copies  of  information  in 
the  reco  d  are  available  upon  request.  A 
reasonal  ile  fee  may  be  charged  for 
copying 

TOR  FUR  HER  INFORMATION  CONTACT: 

Additioi  lal  information  concerning  the 
draft  pel  mit  may  be  obtained  between 
the  hoiu  s  of  8  a.m.  and  4  p.m.  Monday 
through  Friday  excluding  holidays  from: 
William  Wandle,  Office  of  Ecosystem 
Protecti(  in,  Environmental  Protection 
Agency,  1  Congress  Street,  Suite  1100 
(CPE).  Bbston,  MA  02114—2023, 
telephoiie:  617-918-1605,  email: 
wandle.DiU@epa.gov. 

SUPPLEHfcNTARY  INFORMATION:  The  draft 
general  permit  may  be  viewed  over  the 
Intemetjvia  the  EPA-Region  1  web  site 
for  disclargers  in  Massachusetts  at 
http://Mvw.epa.gov/ne/npdes/ 
mass.html  and  for  dischargers  in  New 
HampsUire  at  http://www.epa.gov/ne/ 
npdes/itpwhampshire.html.  The  draft 
geneicil  permit  includes  the  standard 
permit  c  onditions  in  Part  II,  the  Best 
Managei  nent  Practices  Plan  in  Part  III, 
and  the  "act  sheet  which  sets  fortlv 
principi  1  facts  and  the  significant 
factual,  egal,  and  policy  questions 
considei  ed  in  the  development  of  the 
draft  pel  mit.  To  obtain  a  paper  copy  of 
the  doci  ments,  please  contact  William 
Wandle  using  the  contact  information 
provide  1  above.  A  reasonable  fee  may 
be  charj  ed  for  copying  requests. 

When  the  general  permit  is  issued,  the 
notice  o  "  final  issuance  wiU  be 
publisb  id  in  the  Federal  Register.  The 
general  lermit  shall  be  effective  on  the 
date  speibified  in  the  notice  of  final 
issuance  of  the  general  permit  published 
in  the  Federal  Register  and  it  will 
expire  five  years  from  the  effective  date. 

Dated:  November  1 7 ,  2003 . 
Ira  W.  Liighton, 

Acting  Regional  Administiator,  Region  1 . 
(FR  DOC.B3-29691  Filed  11-26-03;  8:45  am] 
BILUNG  CfOE  6S60-50-P 


EXPORT-IMPORT  BANK 

Notice  of  Open  Special  Meeting  of  ttie 
Advisory  Committee  of  ttie  Export- 
Import  Banic  of  the  United  States  (Ex- 
im  Banic) 

SUMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181, 
November  30, 1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 

Tiine  and  Place:  Thursday,  December 
18,  2003.  at  10  a.m.  to  12.30  p.m.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
the  Main  Conference  Room  1143,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571. 

Agenda:  Agenda  items  include 
briefing  of  the  Advisory  Committee 
members  on  their  responsibilities  and 
discussion  of  the  Advisory  Committee 
Theme — "What  fundamental  changes  in 
products  and>approaches  need  to  be 
made  to  better  serve  middle  market 
exporters?" 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  December  11,  2003,  Teri  Stumpf, 
Room  1203, 811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT:  Teri 
Stumpf,  Room  1203,  811  Vermont  Ave., 
NW.,  Washington,  DC  20571,  (202)  565- 
3502. 

Peter  Saba, 

General  Counsel. 

[FR  Doc.  03-29663  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  6690-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coilection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority 

November  19,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biu-den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection(s).  as 
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required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  vmless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  January  27,  2004.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Room  1-C804,  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith  B. 
Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

Oh4B  Control  No.:  3060-0392. 

Title:  47  CFR  Part  1,  Subpart  J,  Pole 
Attachment  Complaint  Procedures. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit  and  state,  local,  or  tribal 
government. 

Number  of  Respondents:  1,802. 

Estimated  Time  Per  Response:  5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosiu^  requirement. 

Total  Annual  Bui^en:  2,693  hoiu-s. 

Annual  Cost  Burden:  $300,000. 

Needs  and  Uses:  The  rules  and 
regulations  contained  in  47  CFR  part  1, 
subpart  J,  provide  complaint  and 
enforcement  procediu'es  to  ensure  that 


telecommunications  carriers  and  cable 
system  operators  have 
nondiscriminatory  access  to  utility 
poles,  ducts,  conduits,  and  rights-of-way 
on  rates,  terms  and  conditions  that  are 
just  and  reasonable.  The  information 
collected  under  these  rules  will  be  used 
by  FCC  to  hear  and  resolve  petitions  for 
stay  and  complaints  as  mandated  by 
Section  224  of  the  Communications  Act 
of  1934,  as  amended.  Information  filed 
is  used  to  determine  the  merits  of  the 
petitions  and  complaints.  Additionally, 
state  certifications  are  used  to  make 
public  notice  of  the  states'  authority  to 
regulate  rates,  terms,  and  conditions  for 
pole  attachments,  and  to  determine  the 
scope  of  the  FCC's  jurisdiction. 
OhfB  Control  No.:  3060-0961. 
Title:  2000  Biennial  Regulatory 
Review — Comprehensive  Review  of  the 
Accounting  Requirements  and  ARMIS 
Reporting  Requirements  for  Incimibent 
Local  Exchange  Carriers;  Phase  2  and 
Phase  3,  CC  Docket  No.  00-199. 

Form  Nos.  and  Report  Nos. :  FCC 
Reports  43-^)1,  43-02,  43-03,  43-04, 
43-05,  43-07,  43-08,  FCC  Forms  495 A 
and  495-B. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  1. 
Estimated  Time  Per  Response:  1  hour. 
Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements  and 
recordkeeping  requirement. 
Total  Annual  Burden:  1  hour. 
Annua/  Cost  Burden:  N/A. 
Needs  and  Uses:  The  Commission  is 
extending  this  information  collection 
(no  change)  for  the  three  year  OMB 
clearance.  In  2001,  the  Commission 
sought  comment  on  streamlining  our 
Part  32  chart  of  accounts,  modified  our 
affiliate  transaction  rules,  and  revised 
our  expense  limits  rules.  In  addition, 
the  NPRM  sought  comment  on 
streamlining  the  accoimting  and 
reporting  requirements  specifically  for 
mid-sized  carriers  by  eliminating 
mandatory  CAM  filing  and  CAM  audits 
for  those  carriers.  The  NPRM  also 
proposed  raising  the  indexed  revenue 
threshold  to  $200  miUion.  In  addition, 
with  respect  to  ARMIS  reporting 
requirements,  the  NPRM  sought 
comment  on  revising  various  ARMIS 
reports.  The  proposals  sought  to 
eliminate  or  substantially  simplify  the 
reporting  requirements  for  both  large 
incumbent  LECs  and  mid-sized 
incumbent  LECs. 

OMB  Control  No.:  3060-0782. 

Title:  Petitions  for  Limited 
Modification  of  LATA  Boimdaries  to 
Provide  Expanded  Local  Calling  Service 
(ELCS)  at  Various  Locations. 


Form  No.  :W A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  20 
respondents;  100  responses. 

Estimated  Time  Per  Response:  8    ' 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  800  hours. 

Annual  Cost  Burden :  N/A. 

Needs  and  Uses:  The  Commission  has 
provided  voluntary  guidelines  for  filing 
expanded  local  calling  service  requests. 
These  guidelines  will  allow  the 
Commission  to  conduct  smooth  and 
continuous  processing  of  these  requests. 
The  collection  of  information  will 
enable  the  Commission  to  determine  if 
there  is  a  public  need  for  expanded 
local  calling  service  in  each  area  subject 
to  the  request. 

OMB  Control  No.:  3060-0786. 

Title:  Petitions  for  LATA  Association 
Changes  by  Independent  Telephone 
Companies. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currendy  approved  collection. 

Respondents:  Business  or  other  for 
profit. 
-    Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  6 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  120  hours. 

Annual  Cost  Burden:  N/A. 

Needs  and  Uses:  The  Commission  has 
provided  voluntary  guidelines  for  filing 
LATA  association  change  requests. 
These  guidelines  will  allow  the 
Commission  to  conduct  smooth  and 
continuous  processing  of  these  requests. 
The  collection  of  information  will 
enable  the  Commission  to  determine  if 
there  is  a  public  need  for  changes  in 
LATA  association  in  each  area  subject  to 
the  request. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-29655  Filed  11-26-03;  8:45  am] 

BUJNG  CODE  enz-oi-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
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meet  in  open  session  at  10  a.m.  on 
Tuesday,  December  2,  2003,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  a  previous 

Board  of  Directors'  meeting. 
Summai^  reports,  status  reports,  and 
reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 
Memorandum  and  resolution  re: 
Beneficial  Ownership  Filings 
(Securities  Exchange  Act) — Notice  of 
a  New  Privacy  Act  System  of  Records. 
Discussion  Agenda: 
Memorandum  and  resolution  re: 
Advanced  Notice  of  Proposed 
Rulemaking— 12  CFR  Part  332.  Short- 
Form  Financial  Institution  Privacy 
Notices. 
Memorandum  and  resolution  re:  Notice 
and  Request  for  Public  Comment 
Pursuant  to  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act 
of  1996  (EGRPRA)— Phase  II. 
Memorandum  and  resolution  re: 
Proposed  2004  Corporate  Operating 
Budget. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 


Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  41J6-2007  (TTY),  to  make 
necessary  arremgements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Rpbert  E.  Feldman,  Executive 
SecretaiKr  of  the  Corporation,  at  (202) 
898-37^  2. 

Dated:  November  25,  2003. 
Federal  I  leposit  Insurance  Corporation. 


Robert  E 


Executivi !  Secretarv. 


IFR  Doc. 


E3-00414  Filed  11-25-03;  4:17  pm] 


BILLING  C<  lOE  671 4-01 -P 


FEDERAL  ELECTION  COMMISSION 
Sunshiiie  Act  Notices 


AN) 


TIME:  Tuesday,  December  2, 
LOa.m. 


437g. 


U.S.C 

Audit^ 
U.S.C. 

Mattei^s 
civil  act  ons 


License  No. 


14617N 
12757N 
12igON 
13266N 
12895N 


Feldman, 


DATE  AND  TIME:  Thursday,  December  4, 
2003  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

Items  To  Be  Discussed. 

-Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2203-31: 
Senator  Mark  Dayton  by  counsel.  Marc 
E.  Elias  and  Brian  T.  Svoboda. 

Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-29804  Filed  11-25-03;  11:13 
am)  " 

BILUNG  CODE  6715-01-M 


DATE 

2003  at 

PLACE:  ^99  E  Street,  NW.,  Washington,        FEDERAL  MARITIME  COMMISSION 

DC. 

STATUS 

the  pub 

Items 


This  meeting  will  be  closed  to 
ic. 


Ocean  Transportation  Intermediary 
License  Reissuances 


i  T4  Be  Discussed 

Comp  iance  matters  pursuant  to  2 


437g 


conducted  pursuant  to  2 

,  438(b),  and  Title  26,  U.S.C. 
concerning  participation  in 
or  proceedings  or 


arbitrati  jn 

Intern  al  personnel  rules  and 
procedu  res  or  matters  affecting  a 
particul  u-  employee. 


Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


Name/Address 


Asiana  Transport  Inc.,  182-11  150th  Road,  2nd  Floor,  Jamaica,  NY  11413  

Ocean  Conco  Line,  Inc.,  39  Broadway.  Suite  750,  New  York,  NY  10004 

Reliable  Overseas  Shipping  &  Trading,  Inc.,  239-241  Kingston  Avenue,  Brooklyn,  NY  11213 

Trans— Aero— Mar,  Inc.,  1203  NW  93r(l  Ct.,  Miami,  PL  33172  

United  Trans-Trade,  Inc.,  646  Highw^  18,  Plaza  Hill,  BIdg.  A,  Suite  204,  East  Brunswk*,  NJ 
08816. 


Sandra  L.  Kiuumoto,  « 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-29612  Filed  11-26-03;  8:45  am) 


Date  reissued 


Octot>er  9,  2003. 
Octot)er  8,  2003. 
September  5,  2003. 
September  17,  2003. 
August  23,  2001. 


BHJJNQ  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucanse  Applicants 

hlotice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 


Freight  ■'orwarder — Ocean 
Transpo  rtation  Intermediary  pursuant  to 
section    9  of  the  Shipping  Act  of  1984 
as  amen  led  (46  U.S.C.  app.  1718  and  46 
CFR  51J ). 

Persoi  IS  knowing  of  any  reason  why 
the  folic  wing  applicants  should  not 
receive ;  i  license  are  requested  to 
contact  he  Office  of  Transportation 
Interm©  liaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vei  sel  Operating  Common  Carrier 
Oce  an  Transportation  Intermediary 
Api  ilicants: 

G.C.  Iiitemational  Forwarding 
Company,  8518  Turpin  Street, 


Rosemeade,  CA  91770,  George  G. 
Cheng,  Sole  Proprietor 
Seabright  Shipping  Inc.,  1525 
Seabright  Avenue,  Long  Beach,  CA 
90803,  Officer:  Robert  Rong  Tang 
Wang,  President  (Qualifying 
Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants: 

Codotrans,  Inc.,  857  Nandina  Drive, 
Weston,  FL  33327,  Officers:  Jaime 
Gnillon,  President  (Qualifying 
Individued),  Mayra  Noboa,  Director 

AAC  Perishables  Logistics,  Inc.,  dba  A 
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America  Container  Lines,  8202  NW 
70th  Street,  Miami,  FL  33166, 
Officers:  Jairo  Rivas,  Manager/ 
Secretary  (Qualifying  Individual), 
Carlos  del  Corral,  President 

Carico  USA  Corporation,  8378  NW 
68th  Street,  Miami,  FL  33166, 
Officers:  Raul  Amprimo,  President 
(Qualifying  Individual),  Rocio 
Amprimo,  Vice  President 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermedidary 
Applicants: 

Bruzzone  Shipping  Miami,  LLC,^ 
11421  NW  39th  Street,  Miami,  FL 
33178,  Officers:  Victor  Bruzzone, 
Managing  Member  (Qualifying 
Individual)  Fred  Bruzzone,  Member 

Transportes  Zuleta  Inc.,  6309  New 
Hampshire  Avenue,  Takoma  Park, 
MD  20912,  Officers:  Jose  Alfredo 
Munoz,  President  (Qualifying 
Individual),  Delmy  Zuleta,  Vice 
President 

FMD  International  Business  Inc.,  dba 
Triton  Cargo  USA,  576  NW  87th 
Terrace,  Coral  Springs,  FL  33071, 
Officer:  Felipe  Madrigal,  General 
Manager  (Qualifying  hidividual) 

Bryant  L.  VanBrakle, 

Secretory. 

[FR  Doc.  03-29613  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  673O-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number  :  17893N. 

Name:  All  Worid  Logistics,  Inc.  dba 
Internet  Shipping  Line. 

Address:  969  Newark  Turnpike, 
Kearny,  NJ  07032. 

Date  Revoked:  November  14,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Nimiber:  3945F. 

Name:  Aliunar,  Incorporated. 

Address:  4809  N.  Armenia  Avenue, 
Suite  105,  Tampa,  FL  33603. 

Date  Revoked:  October  25,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1461 7N. 
Name:  Asiana  Transport  Inc. 
Address:  182-11  150th  Road,  2nd 
Floor,  Jamaica,  NY  11413. 


Date  Revoked:  October  9,  2003. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16363N. 

Name:  Capitol  Transportation,  Inc. 

Address:  2000  Avenue,  J.F.  Kennedy, 
P.O.  Box  363008,  San  Juan,  PR  00936. 

Date  Revoked:  April  23,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17953N. 

Name:  Caribbean  Consolidator 
Shipping  Services,  Inc. 

Address:  1521  NW  82nd  Avenue, 
Miami,  FL  33126 

Date  Revoked:  November  3.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1 7656NF. 

Name:  Coltrans  (USA),  Inc. 

Address:  10925  NW  27th  Street,  Suite 
102,  Miami,  FL  33172. 

Date  Revoked:  October  31,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  16859NF. 

Name:  Global  Cargo  Jamaica 
Shipping,  Inc. 

Address:  6151  NW  72nd  Avenue, 
Miami,  FL  33166. 

Date  Revoked:  November  2,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  2638F. 

Name:  Intercorp  Forwarders,  Ltd. 

Address:  3534  84th  Street,  Unit  B-7. 
Jackson  Heights,  NY  11372. 

Date  Revoked:  October  30,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17232N. 

Name:  International  Cargo 
Consolidators,  Corp. 

Address:  10049  NW  89th  Avenue,  Bay 
#3,  Medley,  FL  33178. 

Date  Revoked:  October  15,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  31  lOF. 

Name:  International  Freight 
Transport,  Inc. 

Address:  88  South  Avenue,  Fanwood 
NJ  07023. 

Date  Revoked:  November  6,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number  14623N. 

Name:  NRS  International  Transport 
Limited. 

Address:  Roycraft  House,  15  Linton 
Road,  Barking,  Essex  IGll  8JB,  United 
Kingdom. 

Date  Revoked:  October  8,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  12757N. 
Name:  Ocean  Conco  Line,  hic. 


Address:  39  Broadway,  Suite  750, 
New  York,  NY  10004. 

Date  Revoked:  October  8  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  18364N. 

Name:  Polo  Logistics,  Inc. 

Address:  267  5th  Avenue,  Suite  B-1, 
New  York,  NY  10016. 

Date  Revoked:  October  30,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  141 25N. 

Name:  Transtainer  Corp. 

Address:  8100  NW  29th  Street,  Suite 
2A,  Miami,  FL  33122. 

Date  Revoked:  November  6,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumolo, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  03-29611  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Cooperative  Agreement  for  Research 
on  the  Association  Between  Exposure 
to  Media  Violence  and  Youth  Violence 

Announcement  Type:  New. 

Funding  Opportunity  Number:  04060. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93. 1 36. 

Key  Dates: 

Letter  of  Intent  Deadline:  December 
29,  2003. 

Application  Deadline:  February  17 
2004. 

I.  Funding  Opportunity  Description 

Authority:  This  program  is  authorized 
under  section  301  (a)  [42  U.S.C.  241(a)]  of  the 
Public  Health  Service  Act  and  section  391 
(a)[42  U.S.C.  280b  (a))  of  the  Public  Service 
Health  Act,  as  amended. 

Purpose:  The  purpose  of  the  program 
is  to  conduct  methodologically  sound 
research  on  how  media  violence  affects 
youth  violent  behavior.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Injury  and  Violence 
Prevention. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC):  Conduct  a  targeted  program  of 
research  to  reduce  injury-related  death 
and  disability. 
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Research  Objectives 

There  has  been  a  longstanding 
concern  about  the  consequences  of 
youths'  exposure  to  violence  in  the 
media,  with  particular  concern  about 
the  effects  of  such  exposure  on  violent 
behavior.  Recent  studies  have 
documented  the  profusion  of  different 
types  of  media  in  United  States 
homes '  "dash;*  and  the  widespread 
presence  of  violence  in  these  media 
outlets.'**  The  emergence  and 
proliferation  of  new  media  [e.g.,  video 
games,  music  videos,  Internet  sites,  and 
DVD)  have  increased  opportvmities  for 
children  and  youth  to  be  exposed  to 
violence.  Despite  the  fact  that  there  has 
been  extensive  research  on  this. subject, 
at  least  three  key  gaps  remain  in  our 
understanding  of  the  relationship 
between  youth  exposure  to  media 
violence  and  violent  behavior.  First, 
more  information  is  needed  about  the 
effects  of  different  types  of  new  media 
and  their  content  on  violent  behavior. 
Second,  while  substantial  research  has 
described  associations  between 
exposure  to  violent  media  on  attitudes 
and  measures  of  aggression,  less  is 
known  about  the  extent  to  which 
exposure  to  violent  media  is  associated 
with  risk  for  more  serious  forms  of 
violence,  including  victimization  and 
perpetration  resulting  in  injury.  Third,  a 
relatively  small  subset  of  youth  may  be 
particularly  susceptible  to  the  effects  of 
exposure  to  violent  media.  Additional 
research  is  needed  to  understand  the 
individual  and  contextual  factors  that 
influence  the  association  between 
exposure  to  violent  media  and  risk  for 
violence. 

The  purpose  of  the  current  program 
announcement  is  to  conduct 
methodologically  sound  research  on 
how  media  influences  youth 
susceptibility  to  violence.  Project 
proposals  should  be  designed  to:  (1) 
Examine  the  association  between 
exposure  ta  violent  media  and  serious 
violent  behavior,  including 
victimization  and  perpetration  resulting 
in  injury;  (2)  include  an  assessment  of 
the  specific  aspects  of  media  (e.g.,  type 
and  content)  that  are  likely  to  contribute 
to  risk  for  violence;  and  (3)  identify 
individual  and  contextual  factors  diat 
mediate  or  moderate  the  association 
between  exposure  to  violent  media  and 
serious  violent  behavior,  with  particular 
attention  to  the  potential  moderating 
effects  of  gender  and  prior  exposure  to 
real-life  violence. 

Funding  Priority 

Priority  will  be  given  to  research 
proposals  that  include  a  focus  on  (a) 
new  forms  of  media;  (b)  serious  forms  of 


8.  Ko. 


violence,  oicluding  victimization  and 
perpetration  resulting  in  injuryt  and  (c) 
describing  the  individual  and 
contextual  factors  that  influence  the 
association  between  exposure  to  violent 
media  and  risk  for  violence. 

Activities 

Awarde  3  activities  for  this  program 
are  as  foil  >ws: 

1.  In  CO  laboration  with  CDC  finalize 
the  resear  :h  design  and  methodology, 
data  coll©  :tion  measures,  analyses,  and 
dissemination  of  the  study  results 
through  publication  and  presentations. 

2.  In  collaborationjwith  CDC  finalize 
a  researchi  protocol  for  Institutional 
Re\iew  Bsard  (IRB)  review  by  all 
cooperatimg  institutions  participating  in 
the  research  project. 

3.  Conduct  one  reverse  site  visit  to 
meet  with  CDC  staff  in  Atlanta  on  an 
annual  basis. 

4.  Complete  all  required  reports  as 
specified  under  "Reporting- 
Requireknpnts"  of  this  program 
announcetnent. 

In  a  codperative  agreement,  CDC  staff 
is  substaiitially  involved  in  the  program 
activities]  above  and  beyond  routine 
grant  monitoring. 

livities  for  this  program  are  as 


CDCai 
follows: 

l.Servi 
provide 
actively 
decision 


as  co-investigator  and 
ientific  oversight.  CDC  will 
Uaborate  with  project  staff  on 
nalyses,  interpretation  of 
findings,  knd  dissemination  of  the  study 
results  thj'ough  involvement  in  the 
productidn  of  publications  and 
presentations. 

2.  Assijt  in  finalizing  the  research 
protocol  lor  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  i  nd  on  at  least  an  annual  basis 
imtil  the  -esearch  project  is  finished. 

3.  Faci  itate  regular  commimication 
between  [IDC  and  the  grantee  to 
include,  but  not  limited  to  site  visits, 
conference  calls,  meetings,  etc. 

n.  Awara  Information 

Type  cf  Award:  Cooperative 
Agreeme;  it.  CDC  involvement  in  this 
program  s  listed  in  the  Activities 
Section  a  Jove. 

Fiscal  f"ear  Funds:  2004. 

Appro:  limate  Total  Funding: 
$600,000 . 

"    Appro:  :imate  Number  of  Awards: 
Two. 

Appro,  dmate  Average  Award: 
$300,000 , 

Floor  c  f  Award  Range:  None. 

Ceiling  of  Award  Range:  $300,000. 

Antici^  tated  Award  Date:  August  2, 
2004. 


Budget  Period  Len^ :  1 2  months. 

Project  Period  Length :  Three  years. 

Throughout  the  project  period,  CDC's 
commitment  to  continuation  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented.in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

m.  Eligibility  Infbnnation 

1 .  Eligible  applican  ts :-  Applications 
may  be  submitted  by  public  and  private 
nonprofit  organizations  and  by 
governments  and  their  agencies,  such 
as; 

•  Public  nonprofit  organizations 

•  Private  nonprofit  organizations 

•  Small,  minority,  women-owned 
businesses 

•  Universities 

•  Colleges 

•  Research  institutions 

•  Hospitals 

•  Community-based  organizations 

•  Faith-based  organizations 

•  Federally  recognized  Indian  tribal 
governments 

•  Indian  tribes 

•  Indian  tribal  organizations 

•  State  and  local  governments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Conmionwealth  of 
Mariana  Islands,  American  Samoa, 
Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau) 

•  Political  subdivisions  of  States  (in 
consultation  with  States) 

A  Bona  Fide  Agent  is  an  agency/ 
organization  identified  by  the  state  as 
eligible  to  submit  an  application  imder 
the  state  eligibility  in  lieu  of  a  state 
application.  If  you  are  appljdng  as  a 
bona  fide  agent  of  a  state  or  local 
government,  you  must  provide  a  letter 
fiom  the  state  as  docmnentation  of  your 
status.  Place  this  documentation  behind 
the  first  page  of  your  application  form. 

2.  Cost  Sharing  or  Matching:  Matching 
funds  are  not  required  for  this  program. 

3.  Other  Eligibility  Requirements: 
Applications  that  are  incomplete  or 

non-responsive  to  the  below 
requirements  will  be  returned  to  the 
applicant  without  further  consideration. 
You  will  be  notified  that  your 
application  did  not  meet  submission 
requirements. 

The  following  are  applicant 
requirements: 

1.  A  principal  investigator  who  has 
conducted  research,  published  the 


findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

2.  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  violence 
prevention  research  in  peer-reviewed 
journals. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities, 
which  will  ensure  implementation  of 
the  proposed  activities. 

4.  The  overall  match  between  the 
applicant's  proposed  research  objectives 
and  the  program  priorities  as  described 
under  the  heading,  "Funding  Priority". 

5.  The  requested  hmding  amount 
should  not  be  greater  than  the  ceiling  of 
the  award  amount. 

6.  Principal  investigators  (Pi's)  are 
encoiuaged  to  submit  only  one  proposal 
in  response  to  this  program 
announcement.  With  few  exceptions 
(e.g.,  research  issues  needing  immediate 
public  health  attention),  only  one 
application  per  PI  will  be  funded  imder 
this  annoimcement. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package 

To  apply  for  this  funding  opportunity, 
use  application  Form  PHS  398  (OMB 
Number  0925-0001  rev.  5/2001).  Forms 
and  instructions  are  available  in  an 
interactive  format  on  the  CDC  Web  site, 
at  the  following  Internet  address:  http:/ 
/www.cdc.gov/od/pgo/forminfo.htm. 

Forms  and  instructions  are  also 
available  in  an  interactive  format  on  the 
National  Institutes  of  Health  (NIH)  web 
site  at  the  following  Internet  address: 
http://grants.nih.gov/grants/funding/ 
phs398/phs398.htnd.  If  you  do  not  have 
access  to  the  Internet,  or  if  you  have 
difficulty  accessing  forms  on-line,  you 
may  contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff  at 
770-488-2700.  Apphcation  forms  can 
be  mailed  to  you. 

2.  Content  and  Form  of  Application 
Submission  Letter  of  Intent  (LOI) 

CDC  requests  that  you  send  a  LOI  if 
you  intend  to  apply  for  this  program. 
Although  the  LOI  is  not  required,  not 
binding,  and  does  not  enter  into  the 
review  of  your  subsequent  application, 
the  LOI  will  be  used  to  gauge  the  level 
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of  interest  in  this  program,  and  to  allow 
CDC  to  plan  the  application  review. 
Your  LOI  must  be  written  in  the 
following  format: 

•  Maximum  number  of  pages:  Two 

•  Font  size:  12-point  unreduced 

•  Paper  size:  8.5  by  11  inches 

•  Single  Spaced 

•  Page  margin  size:  One  inch 

•  Printed  only  on  one  side  of  page 

•  Written  in  English,  avoid  jargon 
Your  LOI  must  contain  the  following 

information: 

•  Descriptive  title  of  the  proposed 
research 

•  Name,  address.  E-mail  address,  and 
telephone  number  of  the  Principal 
Investigator 

•  Names  of  other  key  personnel 

•  Participating  institutions 

•  Number  and  title  of  this  Program 
Announcement  (PA) 

Application:  Follow  the  PHS  398 
application  instructions  for  content  and 
formatting  of  your  application.  See  all 
attachments  of  this  announcement  as  it 
is  posted  on  the  CDC  Web  site  for 
guidance  on  how  to  complete  Form  398 
for  this  Program  Announcement.  The 
Program  Announcement  Title  and 
number  must  appear  in  the  application. 
For  further  assistance  with  the  PHS  398 
application  form,  contact  Grantslnfo, 
Telephone  (301)  435-0714,  email: 
Gran  tsInfo@nih  .gov. 

You  must  include  a  research  plan 
with  your  application.  The  research 
plan  should  be  no  more  than  25  pages 
(8.5"  X  11"  in  size),  single-spaced, 
printed  on  one  side  only,  with  one-mch 
margins  on  all  sides,  and  imreduced  12- 
point  font. 

Your  application  will  be  evaluated  on 
the  criteria  listed  under  Section  V. 
Application  Review  Information,  so  it  is 
important  to  follow  them,  as  well  as  the 
Research  Objectives  and  the 
Administrative  and  National  Policy 
Requirements  (AR's),  in  laying  out  your 
research  plan.  Your  research  plan 
should  address  activities  to  be 
conducted  over  the  entire  project 
period. 

The  research  plan  should  consist  of 
the  following  information: 

1.  Abstract.  Provide  a  one  page  brief 
description  of  proposed  research 
activities  and  project  outcomes.  It  is 
important  to  include  an  abstract  that 
reflects  the  project's  focus,  because  the 
abstract  will  be  used  to  help  determine 
the  responsiveness  of  the  application. 

2.  Goals  and  Objectives.  Describe  the 
goals  and  objectives  the  proposed 
research  is  designed  to  achieve  in  the 
short  and  long  term.  Specific  research 
questions  and  hypotheses  should  also 
be  included.  In  addition,  the  research 


plan  should  include  an  outline  of  a 
three-year  plan  widi  timeline. 

3.  Program  Participants.  Describe  the 
study  population  for  the  proposed 
research  and  how  participants  will  be 
selected  (i.e.,  sampling  strategy).  In 
addition,  the  research  plan  should 
provide  evidence  that  the  recipient  (or 

a  collaborating  partner)  has  access  to  the 
study  population,  and  that  the 
participation  by  the  study  population 
will  be  adeauate  to  test  hypo&eses. 

4.  Methods.  Describe  the  proposed 
study  design;  methods,  and  analysis 
plan  to  test  the  proposed  study 
hypotheses. 

5.  Project  Management.  Provide 
evidence  of  the  expertise,  capacity,  and 
existing  staff  necessary  to  successfully 
conduct  the  research.  Each  existing  or 
proposed  position  for  the  project  should 
be  described  by  job  title,  function, 
general  duties,  level  of  effort  and 
allocation  of  time.  Management 
operation  principles,  structure,  and 
organization  should  also  be  noted. 

6.  Collaborative  Efforts.  List  and 
describe  the  current  and  proposed 
collaborations  with  government,  health, 
or  youth  agencies,  community-  or  faith- 
based  organizations,  minority 
organizations,  and  other  researchers. 
Include  letters  of  support  and 
memoranda  of  understanding  that 
specify  the  natiu-e  of  past,  present,  and 
proposed  collaborations,  and  the 
products/services/activities  that  will  be 
provided  by  and  to  the  applicant. 

7.  Data  Sharing  and  release:  Describe 
plans  for  the  sharing  and  release  of  data 
(See  AR-25  for  additional  information). 

8.  Project  Budget.  Provide  a  detailed 
budget  for  each  activity  undertaken, 
with  accompanying  justification  of  all 
operating  expenses  that  is  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project.  This 
announcement  does  not  use  the 
modular  budget  format.  The  budget 
should  include  at  least  one  trip  per  year 
to  CDC  for  program  related  meetings. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  fixim  the 
Federal  government.  Your  DUNS 
niunber  must  be  entered  in  item  11  of 
the  face  page  of  the  PHS  398  application 
form.  The  DUNS  niunber  is  a  nine-digit 
identification  number,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  is  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  http:// 

www.dunandbradstreet.com  or  call  1- 
866-705—5711.  For  more  information, 
see  the  CDC  Web  site  at:  http:// 
www.cdc.gov/od/pgo/funding/ 
pubcommthtm. 
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3.  Submission  Dates  and  Times 

LOI  Deadline  Date:  December  29, 
2003. 

Application  Deadline  Date:  February 
17,  2004. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  tbe 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  tbe  deadline 
date.  If  you  send  your  application  by  tbe 
United  Stales  Postal  Service  or 
commercial  delivery  services,  you  must 
ensure  that  tbe  carrier  will  be  able  to 
guarantee  delivery  of  tbe  application  by 
tbe  closing  date  and  time.  If  an  ' 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  tbe  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  beeD'^received  by 
the  deadline.' 

This  annoimcement  is  the  definitive 
guide  on  application  submission 
address  and  deadline.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that  you 
did  not  meet  the  submission 
requirements. 

CDC  will  not  notify  you  upon  receipt 
of  yoiir  application.  If  you  have  a 
question  about  the  receipt -of  your 
application,  first  contact  yoiu  courier.  If 
you  still  have  any  questions,  contact  the 
PGO-TIM  staff  at:  77Or488-2700.  Before 
calling,  please  wait  two  to  three  days 
after  the  application  deadline.  This  will 
allow  time  for  applications  to  be 
processed  and  logged. 

4.  Intergovernmental  Review: 
Executive  Order  12372  does  not  apply 
to  this  program. 

5.  Funding  Restrictions:  Restrictions, 
which  must  be  taken  into  accoimt  while 
writing  your  budget,  are  as  follows: 
None 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement.  If 
your  indirectcost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  of  age. 

Awards  will  not  allow  reimbursement 
of  pre-award  costs. 

6.  Other  Submission  Requirements 

LOI  Submission  Address:  Submit  your 
^  LOI  by  express  mail,  delivery  service, 
fax,  or  E-mail  to:  Robin  Forbes,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Hwy,  NE., 
Mailstop  K-62,  Atlanta,  GA  30341.  Fax: 


770-488- 1662.  Telephone:  770-488- 
4037.  Em  iil:  CIPERT@cdc.gov. 

Applio  ition  Submission  Address: 
Submit  tl  e  signed  original  and  five 
copies  of  your  application  by  mail  or 
express  delivery  to:  Technical 
Informatipn  Management— PA  #04060, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Bra^djrwine  Road,  Atlanta,  GA 
30341. 

Applicjttions  may  not  be  submitted 
electronically  at  this  time. 

V.  Appliiation  Review  Infbrmation 

1.  Critaia:  You  are  required  to 
provide  measures  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
tbe  variofis  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  tbe 
performance  goals  stated  in  the 
"Purpose"  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  pe  intended  outcome.  These 
measured  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  ele  nent  of  evaluation. 

The  gopls  of  CDC-supported  research 
are  to  adtance  the  understanding  of 
biologica  1  systems,  improve  the  control 
and  prev  mtion  of  disease,  and  enhance 
health.  Ii  i  the  written  comments, 
reviewerf  will  be  asked  to  evaluate  the 
application  in  order  to  judge  the 
likelihocid  that  the  proposed  research 
will  bav9  a  substantial  impact  on  the 
pursuit  (^  these  goals.  The  scientific 
review  g  tjup  will  address  and  consider 
each  of  t  le  following  criteria  in 
assignin  ,  tbe  application's  overall  score, 
weightii  I  them  as  appropriate  for  each 
applicat  on. 

The  aj  plication  does  not  need  to  be 
strong  in  all  categories  to  be  judged 
likely  to  have  major  scientific  impact 
and  thus  serve  a  high  priority  score.  For 
example  an  investigator  may  propose  to 
carry  ou  important  work  that  by  its 
nature  is  not  innovative,  but  is  essential 
to  move  i  field  forward. 

The  a  iteria  are  as  follows: 

Signif.  cance:  Does  this  study  address 
an  impo  lant  problem?  If  the  aims  of  the 
application  are  achieved,  how  will 
scientific  knowledge  be  advanced?  What 
will  be  t  le  effect  of  these  studies  on  the 
concept  or  methods  that  drive  this 
field? 

Apprt  ach:  Are  the  conceptual 
framew(  rk,  design,  methods,  and 
analyses  adequately  developed,    - 
scientifi  :ally  rigorous,  well-integrated, 
and  app  ropriate  to  tbe  aims  of  the 
project?  Does  the  applicant 
acknow  edge  potential  problem  areas 
and  con  iider  alternative  tactics? 


Innovation:  Does  the  project  employ 
novel  concepts,  approaches  or  methods? 
Are  the  aims  or^hial  and  iimovative? 
Does  the  project  challenge  existing 
paradigms  or  develop  new 
methodologies  or  te<^ologies? 

Investigator:  Is  the  investigator 
appropriately  trained  and  well  suited  to 
carry  out  this  work?  Is  the  work 
proposed  appropriate  to  the  experience 
level  of  the  principal  investigator  and 
other  researchers  (if  any)? 

Environment:  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  tbe 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support? 
Additional  Review  Criteria: 
Protection  of  Human  Subjects  from 
Research  Risl^:  Does  the  application 
adequately  address  the  requirements  of 
Title  45  CFR  Part  46  for  the  protection 
of  human  subjects?  This  will  not  be 
scored,  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

Inclusion  of  Women  and  Minorities  in 
Research:  Does  the  application 
adequately  address  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research?  This  includes:  (1) 
The  proposed  plan  for  tbe  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  tbe  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  A  statement  a»to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participemts  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

Inclusion  of  Children  as  Participants 
in  Research  Involving  Human  Subjects: 

The  NIH  maintains  a  policy  that 
children  [i.e.,  individuals  under  the  age 
of  21)  must  be  included  in  all  human 
subjects  research,  conducted  or 
supported  by  tbe  NIH,  imless  there  are 
scientific  and  ethical  reasons  not  to 
include  them.  This  policy  applies  to  all 
initial  (Type  1)  applications  submitted 
for  receipt  dates  after  October  1, 1998. 
All  investigators  proposing  research 
involving  human  subjects  should  read 
the  "NIH  Policy  and  Guidelines"  on  the 
inclusion  of  cMldren  as  participants  in 
research  involving  human  subjects  that 
is  available  at:  http://grants.nih.gov/ 
grants/funding/childien/children.htm. 
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Budget:  The  reasonableness  of  the 
proposed  budget  and  the  requested 
period  of  support  in  relation  to  the 
proposed  research. 

2.  Review  and  Selection  Process: 
Applications  will  be  reviewed  for 
completeness  by  the  Procurement  and 
Grants  OfBce  (PGO)  and  for 
responsiveness  by  the  NCIPC. 
Incomplete  applications  and 
applications  that  are  non-responsive 
will  not  advance  through  the  review 
process.  Applicants  will  be  notified  that 
their  application  did  not  meet 
submission  requirements. 

Applications  that  are  complete  and 
responsive  to  the  PA  will  be  subjected 
to  a  preliminary  evaluation  (streamline 
review)  by  a  peer  review  committee,  the 
Initial  Review  Group  (KG)  convened  by 
NCIPC,  to  determine  if  the  application 
is  of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  by  the 
IRG.  CDC  will  withdraw  fi^m  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator  or  program 
director  and  the  official  signing  for  the 
applicant  organization.  Those 
applications  judged  to  be  competitive 
will  be  further  evaluated  by  a  dual 
review  process. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  KG.  All 
applications  will  be  reviewed  for 
scientific  merit  in  accordance  with  the 
review  criteria  listed  above. 
Applications  will  be  assigned  a  priority 
score  based  on  the  National  Institutes  of 
Health  (NIH)  scoring  system  of  100-500 
points. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Subcommittee  (SPRS)  of 
NCIPC's  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC).  The 
ACIPC  Federal  agency  experts  will  be 
invited  to  attend  the  secondary  review, 
and  will  receive  modified  briefing  books 
(i.e.,  abstracts,  strengths  and  weaknesses 
fi-om  sunmiary  statements,  and  project 
officer's  briefing  materials).  ACIPC 
Federal  agency  experts  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest,  so 
that  unwarranted  duplication  in 
federally-funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  ACIPC  Federal  agency  experts  to 
assure  that  research  priorities  of  the 
aimouncement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations. 


and  their  recommendations  will  be 
carried  to  the  entire  ACIPC  for  voting  by 
the  ACIPC  members  in  closed  session.  If 
any  further  review  is  needed  by  the 
ACIPC,  regarding  the  recommendations 
of  the  SPRS,  the  factors  considered  will 
be  the  same  as  those  considered  bv  the 
SPRS. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  imwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  secondary  review  committee 
has  the  latitude  to  recommend  to  the 
NCIPC  Director,  to  reach  over  better- 
ranked  proposals  in  order  to  assure 
maxim^  impact  and  balance  of 
proposed  research.  The  factors  to  be 
considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010,"  the  Institute  of  Medicine  report, 
"Reducing  the  Bm-den  of  Injiuy,"  and 
the  "CDC  Injury  Research  Agenda." 

All  awards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
IRG,  recommendations  by  the  secondary 
review  committee,  e.g.,  NCIPC's 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC), 
consultation  with  NCIPC  senior  staff, 
and  the  availability  of  funds. 

VI.  Award  Administration  Information 

1.  Award  Notices:  Successful 
applicants  will  receive  a  Notice  of  Grant 
Award  (NGA)  from  the  CDC 
Procurement  and  Grants  Office.  The 
NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

2.  Administrative  and  National  Policy 
Requirements: 


45  CFR  Part  74  and  92 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 

www.access.gpo.gov/nam/cfr/cfr-table- 
search.html. 


The  following  additional 
requirements  apply  to  this  project: 
AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 
Women  and  racial  and  Ethnic 
Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements  Projects  that  involve 
the  collection  of  information  from 
ten  or  more  persons  and  that  are 
funded  by  cooperative  agreements 
will  be  subject  to  review  and 
approval  by  the  Office  of 
Management  and  Budget  (OMB). 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 
AR-21    Small,  Minority,  Women- 
Owned  Businesses 
AR-22     Research  Integrity 
AR-23    States  and  Faith-Based 

Organizations 
AR-24    Health  Insurance  Portability 
and  Accountability  Requirements 
AR-25    Release  and  Sharing  of  Data 
Starting  with  the  December  1,  2003 
receipt  date,  all  NCIPC  funded 
investigators  seeking  more  than 
$250,000  in  total  costs  in  a  single  year 
are  expected  to  include  a  plan 
describing  how  the  final  research  data 
will  be  shared/released  or  explain  why 
data  sharing  is  not  possible.  Details  on 
data  sharing/release,  including  the 
timeliness  and  name  of  the  project  data 
steward,  should  be  included  in  a  brief 
paragraph  immediately  following  the 
Research  Plan  Section  of  the  PHS  398 
form.  References  to  data  sharing/release 
may  also  be  appropriate  in  other 
sections  of  the  application  (e.g. 
background  and  significance,  human 
subjects  requirements,  etc.)  The  content 
of  the  data  sharing/release  plan  will 
vary,  depending  on  the  data  being 
collected  and  how  the  investigator  is 
planning  to  share  the  data.  The  data 
sharing/release  plan  will  not  count 
towards  the  application  page  limit  and 
will  not  factor  into  the  determination 
scientific  merit  or  priority  scores. 
Investigators  should  seek  guidance  from 
their  institutions,  on  issues  related  to 
institutional  poHcies,  local  IRB  rules,  as 
well  as  local,  state  and  Federal  laws  and 
regidations,  including  the  Privacy  Rule. 
Further  detail  on  the  requirements  for 
addressing  data  sharing  in  applications 
for  NCIPC  funding  may  be  obtained  by 
contacting  NCIPC  program  staff  or 
visiting  the  NCIPC  Internet  Web  site:  at 
http://www.cdc.gov/ncipc/osp/ 
sharing_policy.htm. 

Additional  information  on  these 
requirements  can  be  found  on  the  CDC 
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Web  site  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
funding/ ARs.htm. 

3.  Reporting:  You  must  provide  the 
CDC  with  original  and  two  copies  of  the 
following  reports: 

1.  Interim  progress  report  (PHS  2590, 
OMB  Number  0925-0001.  rev.  5/2001) 
no  less  than  90  days  before  the  end  of 
the  budget  period.  The  progress  report 
will  serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Vn.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta.  GA 
30341-4146,  Telephone:  (770)  488- 
2700. 

For  questions  about  scientific/ 
research  program  technical  issues 
contact,  Marci  Feldman,  M.S.,  Project 
Officer,  Division  of  Violence  Prevention, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway, 
NE  MS  K-60,  Atlanta,  GA  30341. 
Telephone:  (770)  488-4478.  FAX:  (770) 
488-4349.  Email:  MFeldman@cdc.gov. 

For  questions  about  peer  review 
issues,  contact,  Gwen  Cattledge, 
Scientific  Review  Administrator, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy,  NE, 
Mailstop  K-02,  Atlanta,  GA  30341, 
Telephone:  770-488-1430.  Email: 
gxc8@cdc.gov. 

-    For  budget  assistance,  contact:  James 
Masone,  Contracts  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2736. 
FAX:  770-488-2671.  Email: 
zft2@cdc.gov. 

Vm.  Other  Information 

References: 

1.  National  Center  for  Injury 
Prevention  and  Control.  CDC  Injury 


Research  Agenda.  Atlanta,  GA:  Centers 
for  Disease  Control  and  Prevention, 
2002. 

2.  Rob«  rts  DF,  Foehr  UG,  Rideout  VJ, 
Vrodie  W. .  Kids  &  media  ®  the  new 
millennium.  Menlo  Park,  CA:  Henry  J. 
Kaiser  Family  Foundation,  1999. 

3.  Woo  dward  EH.  Media  in  the  home 
2000:  Th  J  fourth  annual  survey  of 
parents  aid  children  (Survey  Series  No. 
7).  Philadelphia,  PA:  The  Annenberg 
Public  Pdlicy  Center  of  the  University  of 
Pennsylvania,  1998. 

4.  Wils  on  BJ,  Kunkel  D,  Linz  D,  Potter 
J,  Doimei  stein  E,  Smith  SL,  Blumenthal 
E,  Gray  1 .  Violence  in  television 
program]  tiing  overall:  University  of 
Califomi  i,  Santa  Barbara  study.  In 
Seawall  M.  (Ed.),  National  television 
violence  study  (Vol.  1,  pp.  3-184). 
Thousand  Oaks,  CA:  Sage  Publications, 
1997.       I 

Wilsofl  BJ,  Kunkel  D,  Linz  D,  Potter  J, 
Donnersi  ein  E,  Smith  SL,  Blumenthal  E, 

Violence  in  television 
program;  ning  overall:  University  of 
California,  Santa  Barbara  study.  In 

\A.  (Ed.),  National  television 
study  (Vol.  2,  pp.  3-204). 
Thousan  i  Oaks,  CA:  Sage  Publications, 
1998. 
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2004. 

I.  Fundi  ng  Opportunity  Description 

Autho^ty:  This  program  is  authorized 
under  se  :tion  317  and  391  of  the  Public 
Health  S  srvice  Act  (42  U.S.C.  247b  and 
280b),  as  amended. 

Purpost 

The  plurpose  of  this  program  is  to 
evaluate  sb'ategies  to  reduce  the  number 


of  residential  fire-related  injuries  and 
fatalities  in  high-risk  communities. 

This  program  addresses  the  "Healthy 
People  2010,"  focus  area  of  Injury  and 
Violence  Prevention. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC): 

1.  Increase  the  capacity  of  injury 
prevention  and  control  programs  to 
address  the  prevention  of  injuries  ^d 
violence. 

2.  Monitor  and  detect  fatal  and  non- 
fatal injuries. 

3.  Conduct  a  targeted  program  of 
research  to  reduce  injury-related  death 
and  disability. 

Research  Objectives 

The  objective  of  this  cooperative 
agreement  is  to  rigorously  evaluate 
strategies  to  reduce  the  number  of 
residential  fire-related  injuries  and 
fatalities  in  high-risk  communities. 
Smoke  alarms  have  proven  effective  in 
reducing  the  fire  death  and  injury  toll. 
Research  shows  that  functioning  smoke 
alarms  are  more  likely  to  be  present  in 
a  home  when  a  fire  safety  program 
provides  and  installs  them,  rather  than 
simply  providing  vouchers  and/or 
discounts  to  individuals  to  obtain 
alarms  that  require  resident  installation. 
There  are  CDC  programs  currently  being 
funded  by  PA  01076  in  16  states  that 
provide  for  home  installation  of  smoke 
alarms  plus  general  fire  safety  education 
in  households  at  high  risk  for  fire,  fire- 
related  injury,  and  death.  Programs  of 
this  type  seem  reasonable,  but  have  not 
been  studied  scientifically  to  assess    ^ 
their  impact  on  fire-related  injury 
outcomes.  This  study  will  assess, 
through  a  community  trial,  the 
effectiveness  of  the  program  operating 
prospectively  in  multiple  communities 
in  one  state. 

Activities 

Awardee  activities  for  this  program 
areas  follows: 

(a)  Develop  and  implement  a  - 
community  tri.al  to  test  the  effectiveness 
of  the  smoke  ^arm  installation  and  fire 
safety  education  (SAIFE)  Program 
Announcement  01076  (intervention). 
Each  year  a  minimum  of  three  different  . 
communities  having  the  capacity  and 
willingness  to  implement  smoke  alarm 
installation  combined  with  fire  safety 
education  for  one  year  (intervention 
communities)  will  participate;  and  three 
comparison  communities  will  not 
receive  the  intervention  (control 
communities).  Control  communities 
should  not  become  intervention 
communities  in  subsequent  years  to 
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ensure  research  findings  are  not 
contaminated  during  follow-up.  At  least 
nine  intervention  and  nine  control 
communities  must  be  enrolled  over 
three  years.  Program  activities  at  the 
intervention  sites  are  funded  by 
program  announcement  01076.  and 
should  be  used  for  these  sites  only. 
Additionally,  in  order  to  test  for  the 
effectiveness  of  the  intervention 
accurately,  intervention  and  control 
communities  must  not  have  previously 
received  funding  from  CDC  or  United 
States  Fire  Administration  (USFA)  for 
residential  fire-related  injury  prevention 
programs.  Non-intensive,  relatively 
small  awards,  such  as  funding  for 
equipment  or  education  only  programs, 
will  not  disqualify  a  commimity. 

(b)  Study  sites  must  target  vulnerable 
populations  (e.g.,  children  under  five, 
adults  age  65  and  older,  persons  with 
low  social  economic  status)  and  include 
each  year  at  least  one  urban,  one 
suburban,  and  one  rural  community.  All 
communities  should  have  a  population 
of  approximately  50,000.  These  may  be 
counties,  cities,  or  neighborhoods.All 
communities  should  demonstrate  fire 
incidence  rates  above  the  national 
average. 

(c)  Control  communities  should  be 
matched  on  urban/suburban/rural 
status,  type{s)  of  vulnerable 
populations,  and  approximate 
population  size. 

(di  Intervention  communities  will 
receive  the  smoke  alarm  installation  and 
fire  safety  education  program  funded  by 
program  announcement  01076. 
Therefore,  the  intervention  should 
facilitate  the  acquisition,  distribution 
and  proper  installation  of  long-lasting, 
lithium-powered  smoke  alarms  and  fire 
safety  education  for  targeted 
communities  through  the  collaborative 
efforts  of  fire  safety  personnel  and/or 
commimity  workers. 

(e)  In  partnership  and  collaboration 
with  an  academic  or  research 
institution,  develop  a  community  trial 
study  design  with  intervention  and 
control  conununities  (^s  described 
above).  Follow-up  assessments  for  each 
intervention  conununity  should  include 
assessment  of  the  continued  presence 
^d  functionality  of  intervention- 
installed  smoke  alarms.  Outcomes  to  be 
measured  in  both  intervention  and 
control  communities  should  include  a 
comparison  of  pre-  and  post- 
intervention  residents'  knowledge, 
attitudes,  beliefs,  and  behaviors;  fire 
incidence,  injuries,  and  deaths.  Follow- 
up  on  injuries  and  deaths  will  require 
partnering  with  local  hospitals. 
Depending  upon  when  communities 
enter  the  study,  some  communities  will 


have  longer  follow-up  periods  than 
others. 

(f)  The  research  team,  including  a 
research  project  coordinator,  should 
provide  oversight  for  the  research 
activities  to  each  community  selected. 
Year  one  will  address  design  and 
preparation  issues,  including  the 
development  of  materials  for 
Institutional  Review  Board  (IRB).  Years 
two  through  four  will  emphasize 
implementation  of  intervention  and 
control  community  activities  including 
data  collection.  Year  five  will  include 
final  months  of  follow-up  activities  and 
data  analysis. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

(a)  Partner  in  a  substantial  way  in  all 
activities,  especially  with  regard  to 
understanding  best  practices  and 
evidence  that  can  be  applied  to 
intervention  design  for  fire  prevention. 

(b)  Provide  technical  consultation  and 
advice  through  routine  meetings  and 
conference  calls  with  the  awardee  and 
any  local  partners  on  all  aspects  of 
intervention  design,  methods,  analysis 
planning,  and  other  recipient  activities. 

(c)  Provide  up-to-date  scientific 
information  about  fire-related  injuries 
on  a  national  scope  and  with  respect  to 
specific  regions  and  population  groups. 

(d)  Partner  and  collaborate  wiUi  the 
awardee  in  development  and  refinement 
of  the  intervention. 

(e)  Partner  in  developing  a  research 
protocol  for  annual  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  study.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  "and  on  at  least  an  annual  basis 
until  the  research  study  is  completed. 

(f)  Ensure  human  subjects  assurances 
are  in  place  and  in  effect. 

(g)  Monitor  and  evaluate  the  scientific 
and  operational  accomplishments  of  the 
project.  This  will  be  accomplished 
through  periodic  site  visits,  telephone 
calls,  electronic  communication, 
technical  and  data  reports  and  interim 
data  analyses. 

(h)  Facilitate  collaborative  efforts  to 
compile  and  disseminate  research 
results  through  presentations  at 
•  scientific  conferences  and  publications 
in  peer-reviewed  public  health  journals. 

n.  Award  Information 

Type  of  Award:  Cooperative 
Agreement. 

CDC  involvement  in  this  program  is 
listed  in  the  Activities  Section  above. 

Fiscal  Year  Funds:  FY  2004. 

Approximate  Total  Funding: 
$250,000. 


Approximate  Number  of  Awards: 
One. 

Approximate  Average  Award: 
$250,000. 

Floor  of  Award  Range:  $250,000. 

Ceiling  of  Award  Range:  $250,000. 

Anticipated  Award  Date:  September 
1,2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  Five  years. 

Throughout  the  project  period,  CDC's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government.  With  satisfactory  • 
progress  on  this  commimity  trial, 
funding  for  program  activities  {program 
announcement  01076)  is  expected  to 
continue  so  that  this  community  trial 
can  be  completed. 

m.  Eligibility  Information 

1 .  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for 
profit  organizations  and  by  governments 
and  their  agencies,  such  as: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  For  profit  organizations. 

•  Small,  minority,  women-owned 
businesses. 

•  Universities. 

•  Colleges. 

•  Research  institutions. 

•  Hospitals. 

•  Community-based  organizations 
(including  faith-based  organizations). 

•  State  and  local  governments  or  their 
Bona  Fide  Agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau) 

•  Political  subdivisions  of  States  (in 
consultation  with  States). 

A  Bona  Fide  Agent  is  an  agency/ 
organization  identified  by  the  state  as 
eligible  to  submit  an  application  under 
the  state  eligibility  in  lieu  of  a  state 
application.  If  you  are  applying  as  a 
bona  fide  agent  of  a  state  or  local 
government,  you  must  provide  as  a 
letter  from  the  state  or  local  government 
as  documentation  of  your  status.  Place 
this  documentation  behind  the  first  page 
of  your  application  form. 

2.  Cost  Sharing  or  Matching 

Matching  funds  are  not  required  for 
this  program. 
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3.  Other  Eligibility  Requirements 

If  your  application  is  incomplete  or 
non-responsive  to  the  requirements 
listed  below,  it  will  not  be  entered  into 
the  review  process.  You  will  be  notified 
that  your  application  did  not  meet  the 
submission  requirements. 

1.  The  applicant  (or  team)  must 
provide  evidence  of  prior  experience  in 
designing,  implementing,  and 
evaluating  community-based  programs, 
including  evaluation  of  knowledge, 
attitudes,  beliefs,  and  behaviors; 
evidence  of  prior  experience  with 
implementing  rigorous  experimental 
studies;  and/or  experience  with 
accessing  and  linking  appropriate 
community  level  data  with  clinical, 
medical,  and  fire  data.  The  applicant 
must  include  doomientation  of  this 
expwience  such  as  publications  from 
peer-reviewed  journals. 

2.  The  applicant  must  provide 
evidence  of  effective  and  well-defined 
collaborative  relationships  needed  to 
ensure  the  implementation  of  the 
proposed  activities.  The  collaboration 
must  include  at  least  a  State  Health 
Department  (to  provide  leadership 
regarding  local  public  health  priorities), 
academic  or  research  institution  (to 
provide  scientific  and  methodological 
expertise),  fire  prevention  agencies  (to 
provide  guidance  in  community 
implementation  activities),  and  local 
hospitals  for  follow-up  of  medical 
outcomes.  The  applicant  must  include 
letters  of  support  that  describe  the 
specific  commitments  and 
responsibilities  that  will  be  undertaken 
by  the  collaborating  organizations. 

3.  The  applicant  must  be  funded 
currently  by  CDC  Progiam 
Announcement  01076  to  perform 
community-based  smoke  alarm 
installation  and  fire  safety  education 
activities,  and  their  project  period  does 
not  need  to  extend  through  the  period 
of  this  commimity  trial.  . 

4.  Requested  funding  amoimt  should 
not  be  greater  than  the  ceiling  of  the 
award  range. 

5.  Principal  investigators  (Pi's)  are 
encouraged  to  submit  only  one  proposal 
in  response  to  this  program 
announcement.  With  few  exceptions 
[e.g.,  research  issues  needing  immediate 
public  health  attention),  only  one 
application  per  PI  will  be  funded  under 
this  announcement. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 


rv.  Application  and  Submission 
Informat  on 

1.  Addrei  s  To  Request  Application 
Package 

To  app  y  for  this  funding  opportunity, 
use  appli  :ation  form  PHS  398  (OMB 
number  ( 925-0001  rev.  5/2001).  Forms 
and  instr  ictions  are  available  in  an 
interacti\  e  format  on  the  CDC  Web  site, 
at  the  fol  owing  Internet  address: 
www.cdc  gov/od/pgo/ forminfo.htm. 
Forms  an  d  instructions  are  also 
available' in  an  interactive  format  on  the 
National  Institutes  of  Health  (NIH)  Web 
site  at  thi  i  following  Internet  address: 
http://gnnts.nih.gov/grants/funding/ 
phs398/f  hs398.html. 

If  you  I  lo  not  have  access  to  the 
Internet,  pr  if  you  have  difficulty 
accessinj  the  forms  on-line,  you  may 
contact  me  CDC  Procurement  and 
Grants  Office  Technical  Information 
Manageiient  Section  (PGO-TIM)  staff  at: 
770-488-  -2700.  Application  forms  can 
be  mailed  to  you. 

2.  Contei  it  and  Form  of  Application 
Submiss,  on 

Letter  of  Intent  (LOI) 

CDC  n  quests  that  you  send  a  LOI  if 
you  inte:  id  to  apply  for  this  program. 
Althougi  the  LOI  is  not  required,  not 
binding,  land  does  not  enter  into  the 
review  of  your  subsequent  application, 
your  LOI  will  be  used  to  gauge  the  level 
of  interest  in  this  program,  and  to  allow 
CDC  to  dlan  the  application  review. 
Your  LCk  must  be  written  in  the 
foUowin ;  format: 

•  Ma3(  imum  number  of  pages:  2. 

•  Fon  size:  12-point  unreduced. 

•  Pap  (r  size:  8.5  by  11  inches. 
_•  Sinj  le  spaced. 

•  Pag(  margin  size:  one  inch. 

•  Prir  ted  only  on  one  side  of  page. 

•  Wri  ten  in  English,  avoid  jargon. 
Yoiu'  1 ,01  must  contain  the  following 

informal  ion: 

•  Des  :riptive  title  of  the  proposed 
research . 

•  Nan  le,  address,  E-mail  address,  and 
telephoi  le  number  of  the  Principal 
Investigi  itor. 

•  Nat  les  of  other  key  personnel. 

•  Pari  icipating  institutions. 

•  Niu  iber  and  title  of  this  Program 
AnnouE  cement  (PA). 

Applies  ion 

F0II01  f  the  PHS  398  application 
instruct  ons  for  content  and  formatting 
of  your  ipplication.  For  further 
assistan  :e  with  the  PHS  398  application 
cc  ntact  Grantslnfo,  Telephone 
e-mail: 


form, 
(301) 
Grantslkfo@nih  .gov. 


43  5-0714, 


Your  research  plan  should  address 
activities  to  be  conducted  over  the 
entire  project  period. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  ntunber  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  Your  DUNS 
number  must  be  entered  in  item  11  of 
the  face  page  of  the  PHS  398  application 
form.  The  DUNS  number  is  a  nine-digit 
identification  niunber,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  s  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  www.dunandbradstreet.com  or 
call  1-866-705-5711.  For  more 
information,  see  the  CDC  Web  site  at 
http://www.cdc.gov/od/pgo/funding/ 
pubcommt.htm. 

3.  Submission  Dates  and  Times 

LOI  Deadline  Date:  December  29, 
2003. 

Application  Deadline  DateT  February 
17,  2004. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  eastern  time  on  the  deadline 
date.  If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
due  to:  (1)  Carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  you  will  be 
given  the  opportunity  to  submit 
documentation  of  the  carrier's 
guarantee.  If  the  dociunentation  verifies 
a  carrier  problem,  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

This  annoimcement  is  the  definitive 
guide  on  application  submission 
address  and  deadline.  It  supersedes 
information  provided  in  the  application 
instructions.  If  yoiu-  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that  you 
did  not  meet  the  submission 
.  requirements. 

CDC  will  not  notify  you  upon  receipt 
of  your  application.  If  you  have  a 
question  about  the  receipt  of  your 
application,  first  contact  your  courier.  If 
you  stiH  have  a  question,  contact  the 
PGO-TIM  staff  at:  770-^88-2700.  Before 
calling,  please  wait  two  to  three  days 
after  the  application  deadline.  This  will 
allow  time  for  applications  to  be 
processed  and  logged. 
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4.  Intergovernmental  Review 

Executive  Order  12372  does  not  apply 
to  this  program. 

5.  Funding  Restrictions 

Restrictions,  which  must  be  taken  into 
account  while  writing  your  budget,  are 
as  follows:  None 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement.  If 
yom-  indirect  cost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  of  age. 

6.  Other  Submission  Requirements 

LOI  Submission  Address:  Submit  your 
LOI  by  express  mail,  delivery  mail, 
delivery  service,  fax  or  e-mail  to:  Robin 
Forbes,  Centers  for  Disease  Control  and 
Prevention,  National  Center  for  Injury 
Prevention  and  Control,  4770  Buford 
Hwy.,  NE.,  Mailstop  K-62,  Atlanta,  GA 
30341,  Fax:  770-488-1662,  Telephone: 
7Z0-488-4037>  E-mail:  cipert@cdc.gov. 

Application  Submission  Address: 
Submit  the  signed  original  and  five 
copies  of  your  application  by  mail  or 
express  delivery  service  to:  Technical 
Information  Management — PA#  04058, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341. 

Applications  may  not  be  submitted 
electronically  at  this  time. 

V.  AppUcatioii  Review  Information 

1.  Criteria 

You  are  required  to  provide  measures 
of  effectiveness  that  will  demonstrate 
the  accomplishment  of  the  various 
identified  objectives  of  the  cooperative 
agreement.  Measures  of  effectiveness 
must  relate  to  the  performance  goals 
stated  in  the  "Purpose"  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 
•      The  goals  of  CDC-supported  research 
are  to  advance  the  understanding  of 
biological  systems,  improve  the  control 
and  prevention  of  disease,  and  enhance 
health.  In  the  written  comments, 
reviewers  will  be  asked  to  evaluate  the 
application  in  order  to  judge  the 
likelihood  that  the  proposed  research 
will  have  a  substantial  impact  on  the 
pursuit  of  these  goals.  The  scientific 
review  group  will  address  and  consider 
each  of  the  following  criteria  iii 
assigning  the  application's  overall  score, 
weighting  them  as  appropriate  for  each 
application. 


The  application  does  not  need  to  be 
strong  in  all  categories  to  be  judged 
likely  to  have  major  scientific  impact 
and  thus  deserve  a  high  priority  score. 
For  example,  an  investigator  may 
propose  to  carry  out  important  work 
that  by  it's  nature  is  not  innovative,  but 
is  essential  to  move  a  field  forward. 
The  criteria  are  as  follows: 
Significance:  Does  this  study  address 
an  important  problem?  If  the  aims  of  the 
application  are  achieved,  how  will 
scientific  knowledge  be  advanced?  What 
will  be  the  effect  of  these  studies  on  the 
concepts  or  methods  that  drive  this 
field? 

Approach:  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
describe  the  specific  questions  this 
research  is  intended  to  address?  Does 
the  applicant  describe  the  hypotheses  to 
be  tested,  the  specific  study  goals, 
measurable  objectives,  and  outcomes? 
Does  the  applicant  acknowledge 
potential  problem  areas  and  consider 
alternative  tactics? 

Does  the  project  include  plans  to 
measure  progress  toward  achieving  the 
stated  objectives?  Is  there  an  appropriate 
work  plan  included?  Does  the  applicant 
provide  a  detailed  time-line  for  the  first 
year  of  the  study  as  well  as  a  projected 
time-line  for  the  subsequent  four  years? 

Has  the  applicant  clearly  described 
how  intervention  and  comparison 
communities  will  be  selected? 

Is  there  a  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  estabUshing  partnerships  with 
communities  and  recognition  of  mutual 
benefits?  Is  there  evidence  of  effective 
working  relationships  between  the 
applicant  and  commimity 
organizations?  Does  the  applicant 
describe  experience  in^developing 
commimity  partnerships  and  the 
community's  current  and  anticipated 
capacity  to  carry  out  the  proposed 
activities?  Is  there  evidence  that  the 
applicant  is  successfully  reaching 
communities  and  households  under 
Program  Announcement  01076? 

Are  there  adequate  plans  for  data 
collection  and  data  management 
including  security  of  data,  assurance  of 
participant  confidentially,  data  entry, 
editing,  and  quality  assurance 
procedures?  Is  there  a  statistical  analysis 
plan  appropriate  for  the  study  design? 
Innovation:  Does  the  project  employ 
novel  concepts,  approaches  or  methods? 
Are  the  aims  original  and  innovative? 
Does  the  project  challenge  existing 
paradigms  or  develop  new 
methodologies  or  technologies? 


Investigator:  Is  the  investigator 
appropriately  trained  and  well  suited  to 
carry  out  this  work?  Is  the  work 
proposed  appropriate  to  the  experience 
level  of  the  principal  investigator  and 
other  researchers?  Is  there  a  prior 
history  of  implementing  injmy-related 
research?  Does  the  applicant  document 
capacity  to  accomplish  the  proposed 
study  as  demonstrated  by  relevant  past 
or  current  injury  prevention  studies  and  . 
smoke  alarm  program  activities? 

Environment:  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Do  the  proposed  experiments 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements? 

Is  there  evidence  of  institutional 
support?  Does  the  applicant  describe  the 
personnel  and  study  collaborators 
needed  to  accomplish  the  proposed 
activities?  Does  the  applicant  provide 
evidence  that  the  study  personnel  have 
the  expertise  and  capacity  to 
accomplish  the  proposed  activities  and 
to  provide  appropriate  scientific  ' 

oversight  necessary  to  fulfill  study  goals 
and  objectives? 

Is  there  an  appropriate  degree  of 
conunitment  and  cooperation  of  other 
interested  parties  as  evidenced  by  letters 
detailing  the  nature  and  extent  of  their 
involvement?  Is  there  evidence  of  the 
experience  and  capacity  for  all  key  staff 
members  including  Curriculum  Vitaes 
and  position  descriptions? 

Is  there  a  continuation  plan  in  the 
event  that  key  staff  leave  the  project? 
How  will  new  staff  be  integrated 
smoothly  into  the  project,  and  what 
assurances  are  there  that  resources  will 
be  available  when  needed  for  this 
project? 

Additional  Review  Criteria:  In 
addition  to  the  above  criteria,  the 
following  items  will  be  considered  in 
the  determination  of  scientific  merit  and 
priority  score: 

Study  Samples:  Are  the  samples 
rigorously  defined  to  permit  complete 
independent  replication  at  another  site? 
Have  the  referral  sources  been 
described,  including  the  definitions  and 
criteria?  What  plans  have  been  made  to 
include  women  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  research?  How 
will  the  appUcant  deal  with  recruitment 
and  retention  of  subjects? 

Dissemination:  What  plans  have  been 
articulated  for  sharing  the  research 
findings? 

Measures  of  Effectiveness:  Applicants 
are  required  to  provide  measures  of 
effectiveness  that  will  demonstrate  the 
accomplishment  of  the  various 
identified  objectives  of  the  cooperative 
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agreement.  Measures  must  be  objective 
and  quantitative  and  must  measure  the 
intended  outcomes.  These  measures  of 
■effectiveness. will  be  submitted  with  the 
application  and  will  be  an  element  of 
evaluation.  The  Special  Emphasis  Panel 
shall  assiure  that  measures  set  forth  in 
the  application  are  in  accordance  with 
CDC's  performance  plans.  How 
adequately  has  the  applicant  addressed 
these  measures? 

Protection  of  Human  Subjects  from 
Research  Risks:  Does  the  application 
adequately  address  the  requirements  of 
title  45  CFR  part  46  for  the  protection 
of  human  -subjects?  This  will  not  be 
scored:  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

Inclusion  of  Women  and  Minorities  in 
Research:  Does  the  application 
adequately  address  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
woman,  ethnic,  and  racial  groups  in  the 
proposed  research?  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and'ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measiu-e  differences  when 
warranted;  and  (4)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  conmnmity(ies)  and  recognition  of 
mutual  benefits. 

Inclusion  of  Children  as  Participants 
in  Research  Involving  Human  Subjects: 
The  NIH  maintains  a  policy  that 
children  (i.e.,  individuals  imdn  the  age 
of  21)  must  be  included  in  all  human 
subjects  research,  conducted  or 
supported  by  the  NIH,  unless  there  are 
scientific  and  ethical  reasons  not  to 
include  them.  This  policy  applies  to  all 
initial  (Type  1]  applications  submitted 
for  receipt  dates  after  October  1, 1998. 

Budget:  The  reasonableness  of  the 
proposed  budget  and  the  requested 
period  of  support  in  relation  to  the 
proposed  research. 

2.  Review  and  Selection  Process 

Applications  will  be  reviewed  for 
completeness  by  the  Prociu^ment  and 
Grants  Office  (PGO)  and  for 
responsiveness  by  the  NCIPC. 
Incomplete  applications  and 
applications  that  are  non-responsive 
Mrill  not  advance  through  the  review 
process.  You  will  be  notified  that  you 
did  not  meet  submission  requirements. 

Applications  that  are  complete  and 
responsive  to  the  Program 


Announoement  will  be  evaluated  for 
scientific  and  technical  merit  by  an 
approprii  ite  peer  review  group  convened 
by  the  N(  !IPC  in  accordance  with  the 
review  ci  iteria  listed  above.  As  part  of 
the  initia  merit  review,  all  applications 
will: 

•  Undi  irgo  a  process  in  which  only 
those  apj  lications  deemed  to  have  the 
highest  s  :ientific  merit,  generally  the 
top  half  <  f  the  applications  under 
review,  v  rill  be  discussed  and  assigned 
apriority  score. 

•  Rece  ive  a  written  critique. 

•  Rece  ive  a  second  level  review  by 
the  Scien  ce  and  Program  Review 
Section  ( 5PRS)  of  the  Advisory 
Committ «  for  Injury  Prevention  and 
Control  (|\CIPC). 

Applications  which  are  complete  and 
responsiye  may  be  subjected  to  a 
preliminary  evaluation  (streamline 
review)  by  a  peer  review  conumittee,  the 
NCIPC  initial  Review  Group  (KG),  to 
determiu  e  if  the  application  is  of 
sufficien :  technical  and  scientific  merit 
to  warrai  it  further  review  by  the  IRG. 
CDC  will  withdraw  from  fiulher 
consideration  applications  judged  to  be 
noncom]  letitive  and  promptly  notify  the 
principa  investigator/program  director 
and  the  «  fficial  signing  for  the  applicant 
organiza  ion.  Those  applications  judged 
to  be  coi  ipetitive  will  be  further 
evaluate  1  by  a  dual  review  process. 

All  aw  ards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  ai  signed  to  applications  by  the 
primary  review  committee  IRG, 
recommi  sndations  by  the  secondary 
review  c  Dmmittee  of  the  SPRS  of  the 
ACIPC,  (Jonsultation  with  NCIPC  senior 
staff,  and  the  availability  of  funds. 

The  pi  imary  review  will  be  a  peer 
review  c  anducted  by  the  IRG.  All 
applicat  ons  will  be  reviewed  for 
scientific:  merit  using  current  National 
Institutes  of  Health  (NIH)  criteria  (a 
scoring  I  ystem  of  100-500  points)  to 
evaluate!  the  methods  and  scientific 
quality  of  the  application. 

The  s(  condary  review  will  be 
conduct  }d  by  the  SPRS  of  the  ACIPC. 
The  ACtC  Federal  agency  experts  will 
be  invitad  to  attend  the  secondary 
review  md  will  receive  modified 
briefingpooks  [i.e.,  abstracts,  strengths 
and  weaknesses  from  sunmiary 
statements,  and  project  officer's  briefing 
materials).  ACIPC  Federal  agency 
experts  Will  be  encouraged  to 
participate  in  deliberations  when 
applications  address  overlapping  areas 
of  research  interest,  so  that  imwarranted 
duplication  in  federally-funded  research 
can  be  folded  and  special  subject  area 
expertia  b  can  be  shared.  The  NCIPC 
DivisioQ  Associate  Directors  for  Science 
(ADS)  ci:  their  designees  will  attend  the 


secondary  review  in  a  similar  capacity 
as  the  ACIPC  Federal  agency  experts  to 
assure  that  research  priorities  of  the 
announcement  are  understood  and  to 
provide  backgroimd  regarding  current 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations, 
and  their  recommendations  will  be 
carried  over  to  the  entire  ACIPC  for 
voting  by  the  ACIPC  members  in  closed 
session.  If  any  further  review  is  needed 
by  the  ACIPC,  regarding  the 
recommendations  of  the  SPRS,  the 
factors  considered  will  be  the  same  as 
those  considered  by  the  SPRS. 

The  conunittee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NCIPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  p]rograms  and  priorities,  and 
to  assure  that  unwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  secondary  review  committee 
has  the  latitude  to  recommend  to  the 
NCIPC  Director,  to  reach  over  better 
ranked  proposals  in  order  to  assure 
maximal  impact  and  balance  of 
proposed  research.  The  factors  to  be 
considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010"  (http://www.healthypeople.gov/), 
the  Institute  of  Medicine  report, 
"Reducing  the  Burden  of  Injmy,"  and 
the  "CDC  Injury  Research  Agenda" 

[h  ttp  ://www.cdc.gov/ncipc/pub-res/ 
research_agendd). 

d.  Budgetary  considerations. 

VI.  Award  Administration  Information 

1.  Award  Notices 

Successful  applicant  will  receive  a 
Notice  of  Grant  Award  tNGA)  fit)m  the 
CDC  Procurement  and  Grants  Office. 
The  NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer  (GMO),  and  mailed 
to  the  recipient  fiscal  officer  identified 
in  the  application. 

2.  Administrative  and  National  Policy 
Requirements 

45  CFR  Part  74  and  92 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http-J/ 
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www.access.gpo.gov/nara/cfr/cfr-table- 
search.html. 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-1    Human  Subjects 

Requirements 

•  AR-2    Requirements  for  hiclusion  of 

Women  and  Racial  and  Ethnic 
Minorities  in  Research 

•  AR-8    Public  Health  System 

Reporting  Requirements 

•  AR-9    Paperwork  Reduction  Act 

Requirements 

•  AR-10    Smoke-Free  Workplace 

Requirements 

•  AR-11    Healthy  People  2010 

•  AR-1 2    Lobbying  Restrictions 

•  AR-1 4    Accounting  System 

Requirements 

•  AR-1 5     Proof  of  Non-Profit  Status 

•  AR-1 6    Security  Clearance 

Requirement 

•  AR-21     Small,  Minority,  and 

Women-Owned  Business 

•  AR-2  2    Research  Integrity 

•  AR-23    States  and  Faith-Based 

Organizations 

•  AR-24    Health  Insiu-ance  Portability 

and  Accountability  Act 
Requirements 

•  AR-2  5    Release  and  Sharing  of  Data 
Starting  with  the  December  1,  2003, 

receipt  date,  all  NCIPC  funded 
investigators  seeking  more  than 
$500,000  in  total  costs  in  a  single  year 
are  expected  to  include  a  plan 
describing  how  the  final  research  data 
will  be  shared/released  or  explain  why 
data  sharing  is  not  possible.  Details  on 
data  sharing/release,  including  the 
timeliness  and  name  of  the  project  data 
steward,  should  be  included  in  a  brief 
paragraph  immediately  following  the 
Research  Plan  Section  of  the  PHS  398 
form.  References  to  data  sharing/release 
may  also  be  appropriate  in  other 
sections  of  the  application  [e.g., 
background  and  significance,  human 
subjects  requirements,  etc.)  The  content 
of  the  data  sharing/release  plan  will 
vary,  depending  on  the  data  being 
collected  and  how  the  investigator  is 
planning  to  share  the  data.  The  data 
sharing/release  plan  will  not  count 
towards  the  application  page  limit  and 
will  not  factor  into  the  determination 
scientific  merit  or  priority  scores. 
Investigators  should  seek  guidance  fi-om 
their  institutions,  on  issues  related  to 
institutional  policies,  local  IRE  rules,  as 
well  as-local,  state  and  Federal  laws  and 
regulations,  including  the  Privacy  Rule. 
Fiuther  detail  on  the  requirements  for 
addressing  data  sharing  in  applications 
for  NCIPC  funding  may  be  obtained  by 
contacting  NCIPC  program  staff  or 
visiting  the  NCIPC  Internet  Web  site  at 
http  -.//www.  cdc.gov/ncipc/osp/ 
sharing_policy.htm. 
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Additional  information  on  these 
requirements  can  be  foimd  on  the  CDC 
Web  site  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
frinding/ARs.htm. 

3.  Reporting 

You  must  provide  CDC  with  an 
original,  plus  two  copies  of  the 
following  reports: 

1.  Interim  progress  report,  (PHS  2590, 
0MB  Number  0925-0001,  rev.  5/2001) 
no  less  than  90  days  before  the  end  of 
the  budget  period.  The  progress  report 
will  serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

A^L  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section — 
PA#04058,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road. 
Atlanta,  GA  30341,  Telephone:  770- 
488-2700. 

For  scientific/research  program 
technical  assistance,  contact:  Mick 
Ballesteros,  PhD,  Project  Officer, 
Division  of  Unintentional  Injury 
Prevention,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  NE.,  Mailstop  K-63, 
Atlanta,  GA  30341,  Telephone:  770- 
488-1308,  E-mail  address: 
nibaUesteros@cdc.gov. 

For  questions  about  peer  review, 
contact:  Gwen  Cattledge,  Scientific 
Review  Administrator,  National  Center 
for  Injury  Prevention  and  Control, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway,  NE., 
Mailstop  K-02,  Atlanta,  GA  30341, 
Telephone:  770-488-1430,  E-mail 
address:  gxc8@cdc. 

For  financial,  grants  management,  or 
budget  assistance,  contact:  Nancy  Pillar, 
Grants  Management  (or  Contract) 
Specialist.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Atlanta,  GA  30341.  Telephone:  770- 


488-2721,  E-mail  address: 
nfp6@cdc.gov. 

Vm.  Other  Information — ^None 

Dated;  November  20,  2003. 
Edward  J.  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[PR  Doc.  03-29634  Filed  11-2&-03: 8:45  am] 

aiUJNO  CODE  4163-1»-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Inatitute  on  Deafnaaa  and 
Other  Communication  Dlaorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Deaftiess  and  Other 
Communication  Disorders  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Dea&ess  and 
Other  Communication  Disorders  Advisory 
Council. 

Date:  January  23,  2004. 

Open;  8:30  a.m.  to  11:30  a.m. 

Agenda:  Staff  reports  on  divisional, 
programmatic  and  special  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  11:30  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Director,  Division  of  Extramural  Activities, 
NIDCD,  NIH,  Executive  Plaza  South,  Room 
400C,  6120  ExecuUve  Blvd.,  Bethesda,  MD 
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20892-7180.  301-496-8693, 
jordanc@nidcd.nih  .gov. 

If  the  interest  of  security,  NIH  has 
Instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
LD.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
www.nidcd.nih.gov/about/counciIs/ndccdac/ 
ndcdac.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Commimicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  November  20,  2003. 
LaVoiw  Y.  Stringfield, 
Director,  Office  of  Federal  AdvisoTy 
Committee  Policy. 
[FR  Doc.  03-29636  Filed  11-26-03;  8:45  am] 

HLUNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitli 

National  Institute  on  Alcohol  AlHise 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  ' 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  ZAAl  CX:  (02)  National 
Alcohol  Screening  Day  AEM  Department 
Collaboration— RF A  AA04-001. 

Date:  December  16,  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse, 
and  Alcoholism,  6000  Executive  Blvd.  Suite 
409.  Bethesda,  MD  20892-7003,  (301)  443- 
2860. 


No.  229 /Friday,  November  28,  2003 /Notices 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Defvelopment  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  ^3.273.  Alcohol  Research  Programs; 
93.891,  A  cohol  Research  Center  Grants, 
National  nstitutes  of  Health.  HHS) 

Dated:  November  20.  2003. 
LaVerne  f .  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committi  e  Policy. 
[FR  Doc.  )3-29638  Filed  11-26-03;  8:45  am] 

BILUNG  CC  DE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMANiSERVICES 

Nation^  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofi  cial  Research;  Notice  of 
Closed  Meetings 

Pursu  int  to  section  10(d)  of  the 
Federal  \dvisory  Committee  Act,  as 
amendec  (5  U.S.C.  Appendix  2),  notice 
is  herebV  given  of  the  following 
meeting  i. 

The  n  eetings  will  be  closed  to  the 
public  ii  1  accordance  with  the 
provisiG  as  set  forth  in  sections  552(c)(4) 
and  55^(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confideatial  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  pergonal  information  concerning 
individaals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  oonstitute  a  clearly  unwarranted 
invasioa  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  aid  Craniofacial  Research  Special 
Emphasis  Panel.  04-23.  Review  of  R21s. 

Date:  I  lecember  2,  2003. 

Time:  10:30  a.m.  to  12  p.m. 

Agend  i:  To  review  and  evaluate  grant 
applicati  3ns. 

Place:  ^lational  Institutes  of  Health, 
Natcher  )uilding.  45  Center  Drive,  Bethesda. 
MD  208«  2,  (Telephone  Conference  Call). 

Cental  t  Person:  Rebecca  Roper.  MS.  MpH, 
Scientifi  :  Review  Administrator.  Scientific^ 
Review  Branch.  Division  of  Extramural 
Researcl|,  National  Inst  of  Dental  & 
Craniofacial  Research  National  Institutes  of 
Health.  «  Center  Dr..  room  4AN32E. 
Bethesdi  MD  20892.  301  451-5096. 

This  optice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Nammof  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  04-26,  Review  of  Rl3s. 

Date:  December  1 1 ,  2003 . 

Time.p  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicat  ons. 


pyace:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372, 
geoi;ge_7iausc/i@iu/i.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofocial  Research  Special 
Emphasis  Panel,  04-29,  Review  of  R21s.. 

Date:  December  18, 2003. 

Time:  1  p.m.  to  2:30  p.m. 

.4ge7ida:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Rebecca  Roper.  MS,  MpH, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  National  Inst  of  Dental  & 
Craniofecial  Research,  National  Institutes  of 
Health.  45  Center  Dr.,  room  4AN32E, 
Bethesda,  MD  20892,  301  451-5096. 

Name  of  Committee:  National  Institute  of 
Dental  and  Cranio&dal  Research  Special 
Emphasis  Panel,  04-27,  Review  of  Rl3s. 

Date:  January  22,  2004. 

rime:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (303)  594-2372, 
geo/ge_7iousch@m/i.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  04-24,  Review  of  ROls. 

Date:  February  18,  2004. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.: 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Rebecca  Roper,  MS  MpH, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  National  Inst  of  Dental  & 
Craniofacial  Research,  National  Institutes  of 
Health.  45  Center  Dr.,  room  4AN32E, 
Bethesda,  MD  20892.  301  451-5096. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  November  20,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29639  Filed  11-26-03;  8:4S  am] 
nUJNG  COOE  4140-ei-H 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  (Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  B  Cell  Regulation  and 
Function. 

Date:  December  16,  2003. 

r/me;  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health/NIAID, 
6700  B  Rockledge  Drive,  Room  3131, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Katherine  L.  White,  PhD, 
Scientific  Review  Administrator,  AIDS 
Preclinical  Research  Review  Branch, 
Scientific  Review  Program,  NIH/NIAID,  6700 
B  Rockledge  Drive,  Room  3131,  Bethesda, 
MD  20892,  (301J  435-1615,  kwl7b@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  21,  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Conunittee  Policy. 

[FR  Doc.  03-29725  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){b),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Sciences  Special  Emphasis 
Panel.  To  Review  ProgramTroject 
Applications. 

Date:  February  2-3,  2004. 

Time:  7  p.m.  to  5  p.m. 

A^nda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park 
NC  27713. 

Contact  Person:  Linda  K.  Bass,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  National  Institute  of 
Enviromnental  Health  Sciences,  PO  Box 
12233,  MD  EC-30,  Research  Triangle  Park, 
NC  27709,  (919)  541-1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposure;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143;  NIEHS  Superftmd 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazardous;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  November  21,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-29726  Filed  11-26-03;  8:45  am] 

nUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genomics  of 
Eye  Disorder. 

Date:  December  2,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  National  Institutes  wf  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2212, 
MISC  7890,  Bethesda,  MD  20892,  (301)  435- 
1037,  dayc@csT.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Gene 
Expression  in  Neural  E>evelopment  in  the 
Frog. 

Date:  December  4.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  James  P.  Harwood,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MISC  7840,  Bethesda.  MD  20892.  (301)  435- 
1256,  haTWoodj@csr.noh.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Biomechanics  and  Molecular  Genetics. 

Date:  December  4,  2003. 

Tinie;  4:30  p.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  F.  McDonald,  PhD, 
Chief,  Musculoskeletal,  Oral  and  Skin 
Sciences  KG,  Center  for  Scientific  Review, 
NIH,  6701  Rockledge  Drive.  Room  4214,  MSC 
7814,  Bethesda,  MD  20892,  (301)  435-1215, 
mcdonald@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  vf  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cortical 
Pathways. 

Date:  December  1 1 ,  2003. 

Time:  1  p.m.  to  2  p.m. 


66842 


Federal  Register  /  Vol.  68 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Steinmetz, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5172, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247,  steinmem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Oral,  Dental 
and  Craniofacial  Sciences  SBIR/STTR 
Review  Panel. 

Date:  December  16,  2003. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  George  Washington  University  Iim, 
824  New  Hampshire  Ave.,  NW.,  Washington, 
DC  20037. 

Contact  Person:  J.  Terrell  Hoffield,  DDS, 
PhD,  Dental  Officer,  USPHS,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816.  Bethesda,  MD  20892,  (301)  435- 
1781,  th88q@nib.gov. 

(Catalogue  of  Federal  Domestic  Assistant 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  20,  2003. 
La  Verne  Y.  Stritfgfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-29637  Filed  11-26-03;  8:45  am] 

BILLING  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 


No.  229 /Friday,  November  28,  2003 /Notices 


Notice  of  a  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  or 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  December 
2003. 

The  SAMHSA  National  Advisory 
Council  meeting  will  be  open  and  will 
include.a  report  by  the  SAMHSA 
Administrator  on  how-the  Agency  is 
managing  its  Matrix  priorities  and  cross- 
cutting  principles,  the  President's 
Management  Agenda,  and  SAMHSA's 
work  in  partnership  with  other  Federal 
agencies.  There  will  be  updates  on 
SAMHSA's  Budget,  SAMHSA's  FY  2004 
Appropriation's,  the  Charitable  Choice 
Regulations,  and  the  Program 
Assessment  Rating  Tool  review.  In 
addition,  the  meeting  will  include  a 
presentation  by  SAMHSA's  newly 


appoint!  (d  CMHS  Director  who  will 
describe  her  vision  for  CMHS  and 
mental  health.  There  will  also  be 
discussnns  on  workforce  development, 
national  disaster  and  traiuna, 
SAMHSA's  Children  and  Families 
Agenda,  and  SAMHSA's  data  strategy. 

Attendance  by  the  public  wiU  be 
limited  to  space  available.  Public 
commei^ts  are  welcome.  Please 
commui  licate  with  the  individual  listed 
as  conta  ct  below  to  make  arrangements 
to  comii  lent  or  to  request  special 
accomn  odations  for  persons  with 
disabilities. 

Subst  mtive  program  information,  a 
summai  y  of  the  meeting,  and  a  roster  of 
Council  members  may  be  obtained 
either  by  accessing  the  SAMHSA 
Council  Web  site,  www.samhsa.gov/ 
councillcouncil  or  by  communicating 
with  thf  contact  whose  name  and 
telephone  number  is  listed  below.  The 
transcrmt  for  the  open  session  will  also 
be  avail  able  on  the  SAMHSA  Council 
Web  sit  3. 

Comi  littee  Name:  SAMHSA  National 
Advisoi  y  Council. 

DateJ  time:  Thursday,  December  11, 
2003,  9  a.m.  to  4:30  p.m.  (Open);  Friday, 
Deceml  er  12,  2003,  9  a.m.  to  11:15  p.m. 
(Open). 

Place :  Embassy  Suites  Hotel,  Chevy 
Chase  I  oom,  4300  Military  Road,  NW., 
Washii^ton,  DC  20015. 
FOR  FUI^THER  INFORMATION  CONTACT: 
Toian  Vaughn,  Executive  Secretary, 
5600  Fishers  Lane,  Parklawn  Building, 
Room  120-05,  Rockville,  MD  20857. 
Telephone:  (301)  443-7016;  Fax:  (301) 
443-7^0  and  E-mail: 
fvdug/in@sajn/isa.gov. 

Dated!  November  18,  2003. 
Toian  Vaughn, 

Committee  Management  Officer,  SAMHSA. 
[FR  Doci  03-29614  Filed  11-26-03;  8:45  am] 

BILLING  40DE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

NoticelDesignatIng  University  of 
Southf  m  California  as  Center  for 
Homeland  Security 

AGENCY:  Department  of  Homeland 

Securit 

ACnONt  Notice. 


security. 
»CTK)N|h 

SUMMAPY 


SUMMAftY:  The  Department  of  Homeland 
Security  has  designated  the  University 
of  Soujhem  California  as  a  Center  for 
Homeland  Security  (HS-Center). 
FOR  FlJhTHER  INFORMATION  CONTACT: 
Laura  f  etonito,  Deputy  Director, 
University  Programs,  Science  and 
Techniilogy  Division,  Department  of 


Homeland  Security,  Washington,  DC 
20528;  telephone  202-401-1113, 
facsimile  202-772-9916;  e-mail 
laura.petonito@dhs.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  308  of  the  Homeland  Sectirity 
Act  of  2002,  Pub.  L.  107-296, 
(Homeland  Security  Act),  as  amended 
by  the  Omnibus  Appropriation  Act  of 
2003,  Pub.  L.  108-7,  directs  the 
Department  of  Homeland  Sectirity 
(Department)  to  sponsor  extramural 
research,  development,  demonstration, 
testing  and  evaluation  programs  relating 
to  homeland  secvu'ity.  As  part  of  this 
progremi,  the  Department  is  to  establish 
a  university-based  center  or  centers  for 
homeland  seciuity. 

The  purpose  of  these  centers  is  to 
provide  a  locus  to  attract  and  retain 
academic  scholars  in  pursuit  of 
homeland  security-related  disciplines. 
The  Centers  are  envisioned  to  be  an 
integral  and  critical  component  of^the 
Department's  capability  to  anticipate, 
prevent,  respond  to,  and  recover  from 
terrorist  attacks.  The  Centers  will 
leverage  multidisciplinary  capabilities 
of  universities  and  fill  gaps  in  current 
knowledge. 

Section  308(b)(2)(B)  of  the  Homeland 
Security  Act  lists  fourteen  areas  of 
substantive  expertise  that,  if 
demonstrated,  might  qualify  universities 
for  designation  as  university-based 
centers.  The  listed  areas  of  expertise 
include,  among  others,  food  safety,  first 
responders,  multi-modal  transportation, 
and  responding  to  incidents  involving 
weapons  of  mass  destruction.  However, 
the  list  is  not  exclusive.  Section 
308(b)(2)(C)  gives  the  Secretary 
discretion  to  consider  additional  criteria 
beyond  those  specified  in  section 
308(b)(2)(B)  in  selecting  universities  for 
this  program,  as  long  as  the  Department 
issues  a  Federal  Register  notice 
explaining  the  criteria  used  for  the 
designation. 

Criteria 

In  2002,  the  National  Research 
Council  (NRC)  issued  a  report  entitled 
"Making  the  Nation  Safer:  The  Role  of 
Science  and  'Technology  in  Countering 
Terrorism."  In  this  report,  the  NRC 
recommended  a  niunber  of  substantive 
areas  for  research  that  could  contribute 
to  national  security.  Among  other 
issues,  the  NRC  report  identified  the 
need  to  perform  risk  analysis  and 
modeling  of  vulnerabilities  and 
economic  analysis  of  security 
enhancements  as  areas  for  which 
research  is  needed. 

The  Department  agrees  that  research 
in  these  areas  will  contribute 
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significantly  to  the  Department's  ability 
to  identify,  and  select  among,  options 
for  enhancing  national  seemity.  Risk- 
based  modeling,  and  economic  analysis, 
will  help  the  Department  understand 
the  impact  and  consequences  of 
potential  acts  of  terrorism,  thus 
providing  decision  makers  with 
validated  tools  to  evaluate 
vulnerabilities  and  identify 
countermeasures  and  response  actions. 

Solicitation  of  Interest  and  Designation 

In  August  2003,  the  Department 
sought  white  papers  from  universities 
that  wished  to  be  designated  as  HS- 
Centers.  The  HS-Centers  are  envisioned 
to  be  an  integral  and  critical  component 
of  the  new  "homeland  security 
complex"  that  will  provide  the  nation 
with  a  robust,  dedicated  and  enduring 
capability  that  will  enhance  our  ability 
to  anticipate,  prevent',  respond  to,  and 
recover  from  terrorist  attacks.  The 
notice,  made  available  on  the  DHS 
Internet  site  (http://www.dhs.gov)  and 
[http://www.orau.gov/dhsuce), 
identified  risk-based  economic 
modeling  as  one  of  the  areas  of  expertise 
(criteria)  that  might  merit  designation. 

The  Department  received  a  number  of 
proposals  and  evaluated  them  through  a 
process  that  included  the  participation 
of  federal  government  and  outside 
experts.  After  the  panels  of  experts 
selected  final  potential  designees,  the 
Department  conducted  site  visits  to 
interview  the  individuals  who  would  be 
performing  the  research.  Based  on  this 
evaluation,  the  Department  has  selected 
the  University  of  Southern  California 
(USC)  as  the  first  HS-Center  for  this 
program. 

USC  will  conduct  research  on  risk- 
based  modeling,  with  a  particular 
emphasis  on  the  economic  aspects. 
U.S.C.  will  develop  an  integrated  set  of 
models  and  modeling  capabilities  that 
cut  across  several  threats  and  targets — 
impacts  on  buildings  and  structm^s, 
airborne  biological  and  chemical  agents, 
and  cyber-terrorism.  Other  research 
areas  besides  modeling  and  analysis  of 
risks,  will  be  in  emergency  response, 
consequences,  economics,  advanced 
computation  and  infiastructiu-e.  U.S.C. 
is  committed  to  ensiuing  that  students 
will  have  opportunities  to  develop  and 
contribute  to  these  important  areas 
through  hands-on  training  and 
internships,  as  examples.  Workshops  for 
tbe  scientific  community,  collaboration 
with  federal  laboratories,  and  support 
for  sabbatical  visitors  are  additional 
activities  planned  for  this  HS-Center. 


Dated:  November  21,  2003. 

Melvin  Bernstein, 

Director,  University  Pmgrams,  Science  and 
Technology  Division,  Department  of 
Homeland  Security. 

(FR  Doc.  03-29646  Filed  11-24-03;  11:36 
am] 

BILUNG  CODE  441fr-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Citizenship  and  Immigration  Services 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  application  for 
replacement/initial  nonimmigrant 
arrival-departure  docimient;  form  1-102. 

The  Department  of  Homeland 
Security  (DHS),  U.S.  Citizenship  and 
Immigration  Service  (CIS)  has  submitted 
the  following  information  collection 
request  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
sixty  days  until  January  27,  2004. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  he  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  cmrently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Replacement/Initial 


Nonimmigrant  Arrival-Departiu* 
Document. 

(3)  Agency  form,  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  1-102. 
U.S.  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collection 
will  be  used  by  an  alien  temporarily 
residing  in  the  United  States  to  request 

a  replacement  of  his  or  her  arrival 
evidence.  The  information  provided  can 
be  used  to  verify  status  and  for 
determination  as  to  the  eligibility  of  the 
apolicant  for  replacement. 

(5)  An  estimate  of  tbe  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  responses  at  25  minutes 
(.416  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8,320  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  and  Forms 
Services  Division,  Department  of 
Homeland  Security,  425  I  Street,  NW., 
Room  4034,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Ivlr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Steve  Cooper,  PRA 
Clearance  Officer,  Department  of 
Homeland  Security,  Office  of  the  Chief 
Information  Officer,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  November  21,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  U.S.  Citizenship  and 
Immigration  Services. 

(PR  Doc.  03-29704  Filed  1 1-26-03;  8:45  am] 

BILUNG  CODE  4410-10-H 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Citizenship  and  Immigration  Services 

Agency  Information  Collection 
Acthfities:  Comment  Request 

ACnON:  60-day  notice  of  information 
collection  under  review;  application  to 
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file  declaration  of  intention:  form  N- 
300. 

The  Department  of  Homeland 
Security  (DHS)  and  the  U.S.  Citizenship 
and  Immigration  Services  (CIS)  has 
submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  afiected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  January  27,  2003. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
informaticm  should  address  one  ore 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estiro^ate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  File  Declaration  of 
Intention. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  N-300. 
U.S.  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  by 
permanent  residents  to  file  a  declaration 
of  intention  to  become  a  citizen  of  the 
United  States.  This  collection  is  also 
used  to  satisfy  documentary 
requirements  for  those  seeking  to  work 
in  certain  occupations  or  professions,  or 
to  obtain  various  licenses. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
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estimaU  dfor  an  average  respondent  to 
respond  •  433  responses  at  45  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  in  hours)  associated  with  the 
coUectit  n:  325  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
RichardJA.  Sloan  202-514-3291, 
Directoit  Regulations  and  Forms 
Services  Division,  U.S.  Citizenship  and 
Immigr^ion  Services,  Department  of 
Homeland  Security,  Room  4304,  425  I 
Street,  I«W.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestnns  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  biuden 
and  associated  response  tiine  may  also 
be  direqted  to  Mr.  Richard  A.  Sloan. 

If  admtional  information  is  required 
contacts  Mr.  Steve  Cooper,  PRA 
Clearance  Officer,  Department  of. 
Homeland  Security,  Office  of  the  Chief 
Information  Officer,  Regional  Office 
Buildii^  3,  7th  and  D  Streets,  SW.,  Suite 
463&^,  Washington,  DC  20202. 

-    DatediNovember21,2003. 
Richard  La.  Sloan, 

Departntent  Clearance  Officer,  Department  of 
Homeland  Security,  U.S.  Citizenship  and 
Immigrdfion  Services. 
[FR  Doc;  03-29705  Filed  11-2&-03;  8:45  am] 

BILLING  CpOe  4410-10-M 


DEPAF  TMENT  OF  HOMELAND 
SECUFUY 

CItlien  ihip  and  Immigration  Services 

Agenq  Information  Collection 
Acthfltl  Bs:  Comment  Request 

action:  60-day  notice  of  information 
collect  on  under  review;  request  for 
certific  ition  of  military  or  naval  service; 
form  N  -426. 


The  Department  of  Homeland 
Securiir  (DHS)  and  the  U.S.  Citizenship 
and  Immigration  Services  (CIS),  has 
submitted  the  following  information 
collectjon  request  for  review  and 
clearance  in  accordance  with  the 
Paperv  ork  Reduction  Act  of  1995.  The 
propos  3d  information  collection  is 
publisl  led  to  obtain  comments  irom  the 
public  Eund  affected  agencies.  Comments 
are  enc  ouraged  and  will  be  accepted  for 
sixty  d  lys  until  January  27,  2004. 

Writ  en  comments  and  suggestions 
from  tl  e  public  and  affected  agencies 
concer  ling  the  proposed  collection  of 
inform  ition  should  address  one  or  more 
of  the  oUowing  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection:  ^ 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Certification  of  Military  or 
Naval  Service. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  N— 426. 
U.S.  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  by 
the  CIS  to  request  a  verification  of  the 
military  or  naval  service  claim  by  an 
applicant  filing  for  naturalization  on  the 
basis  of  honorable  service  in  the  U.S. 
armed  forces. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  45,000  responses  at  45  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  33,750  annual  bvirden  hours. 

If  you  have  additional  conmients, 
suggestions,  or  need  a  copy  of  the         ' 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291^ 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s] 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 


and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  infonnation  is  required 
contact:  Mr.  Steve  Cooper,  PRA 
Clearance  Officer,  Department  of 
Homeland  Security,  Office  of  the  Chief 
Information  Officer,  Regional  Office 
Building  3.  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  November  21,  2003. 
Richard  A.  Sloan, 

Depaitnient  Oearance  Officer,  Department  of 
Homeland  Security,  U.S.  Gtizenship  and 
Immigration  Services. 

[FR  Doc.  03-29706  Filed  11-26-03;  8:45  am] 
BNJJNG  CODE  4410-10-M 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[CGD05-03-184] 

Area  Maritime  Security  Committee, 
Captain  of  the  Port  Baltimore, 
Maryland 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Area  Maritime  Security 
(AMS)  Committee  for  the  Captain  of  the 
Port  Baltimore,  MD  zone  will  meet  to 
discuss  various  issues  relating  to 
maritime  security  tor  the  Captain  of  the 
Port  Baltimore  zone.  The  meeting  will 
be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Thiu^day,  December  18,  2003,  from  1 
p.m.  to  4  p.m.  Comments  and  related 
material  must  reach  the  Coast  Guard  on 
or  before  December  8,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Maritime  Institute  of  Technology 
and  Graduate  Studies  (MTTAGS),  5700 
Hammonds  Ferry  Road,  Linthicmn 
Heights,  MD.  You  may  mail  comments 
and  related  material  to  Commander,, 
U.S.  Coast  Guard  Activities,  2401 
Hawkins  Point  Road,  Baltimore,  MD 
21226-1791.  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD05-O3-184]  and  are 
available  for  inspection  of  copying  at 
U.S.  Coast  Guard  Activities,  2401 
Hawkins  Point  Road,  Baltimore,  MD, 
21226-1791. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Charles  Bri^t  at  U.S.  Coast 
Guard  Activities  Baltimore,  telephone     - 
410-576-2676  or  Petty  Officer  Courtney 
Dawkins,  telephone  410-576-2616,  of 
the  Planning  and  Preparedness  Division. 
Comments  and  related  material  may  be 
faxed  to  410-576^2553. 


SUPPLEMENTARY  INFORMATION:  Section 
102  of  the  Maritime  Transportation 
Security  Act  (MTSA)  of  2002  (Pub.  L. 
107-295)  added  section  70112  to  Title 
46  of  the  U.S.  Code,  and  authorizes  the 
Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  to  establish 
Area  Maritime  Security  Advisory 
Committees  (AMS  Committees)  for  any 
port  area  of  the  United  States.  The 
MTSA  includes  a  provision  exempting 
these  AMS  Committees  from  the  Federal 
Advisory  Committee  Act  (FACA),  Pub. 
L.  92-436,  86  Stat.  470  (5  U.S.C.  App. 
2).  The  Coast  Guard  COTP  Baltimore  is 
holding  a  public  meeting,  in  order  to 
introduce  the  public  to  tiie  purpose  of 
and  applications  procediu*  for  their 
AMS  Committee.  This  meeting  will 
serve  as  a  general  overview  of  the  work 
that  AMS  Committee  members  will  be 
completing,  as  well  as  offer  the  public 
the  opportunity  to  ask  questions 
regarding  membership  on  the  AMS 
Committee. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  General  Welcome  and 
Introduction. 

(2)  Review  and  Discussion  of 
Maritime  Security  Regulations. 

(3)  General  Committee  Structure  and 
Processes. 

(4)  Review  and  Discussion  Area 
Maritime  Plan. 

(5)  Frequency  of  Area  Maritime 
Security  meetings. 

(6)  Open  Forum. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Captain  of  the  Port's  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  Petty 
Officer  Dawkins  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  December  8,  2003.  Written  material 
for  distribution  at  the  meeting  should 
reach  the  Coast  Guard  no  later  than 
December  8,  2003.  If  you  would  like  a 
copy  of  your  material  distributed  at  the 
meeting,  please  submit  40  copies  to  the 
Coast  Guard  listed  imder  ADDRESSES. 

Infonnation  on  Serviixs  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Maritime  Institute 
of  Technology  and  Graduate  Studies 
(MTTAGS)  as  soon  as  possible. 


Dated:  November  14.  2003. 

Curtis  A.  Springer, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
BeUtimore,  Maryland. 

[FR  Doc.  03-29651  Filed  11-26-03;  8:45  am] 

BMJNG  CODE  4*10-15-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USC6-2003-16546] 

Merchant  Marine  Persormel  Advisory 
Committee 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  Conmiittee 
(MERPAC)  will  hold  a  working  group 
meeting  to  discuss  training 
requirements  and  certification  for  a 
vessel  security  officer.  MERPAC  agreed 
at  its  September  19,  2003,  meeting  to 
accept  task  statement  number  44  on 
security  training  and  certification  for 
vessel  security  officer  and  other  vessel 
personnel.  To  facilitate  the  development 
of  any  additional  training  requirements 
in  support  of  the  U.S.  Coast  Guard 
Maritime  Transportation  Secxirity 
regulations  and  complete  the  task 
statement,  the  working  group  will  meet 
to  discuss  both  training  requirements 
and  certification  of  vessel  security 
officers.  This  meeting  will  be  open  to 
the  public. 

DATES:  The  MERPAC  working  group 
will  meet  on  Wednesday,  January  7, 
2004,  from  11  a.m.  to  5  p.m.  The 
meeting  may  adjourn  early  if  all 
business  is  finished. 
ADDRESSES:  The  MERPAC  working 
group  will  meet  in  room  6319,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW..  Washington.  DC.  This 
notice  and  task  statement  nimiber  44  are 
available  on  the  Internet  at  http:// 
dms.dot.gov  under  docket  niunber 
USCG-2003-16546. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Commander  Brian  J.  Peter,  Executive 
Director  of  MERPAC,  or  Mr.  Mark  C. 
Gould,  Assistant  to  the  Director, 
telephone  202-267-6890,  fax  202-267- 
4570,  ore-mail 
mgould@comdt.  uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C.  App. 
2.  The  Merchant  Marine  Personnel 
Advisory  Committee  advises  the 
Secretary  of  Homeland  Secmity  on 
matters  relating  to  the  training. 
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qualifications,  licensing,  certification, 
and  fitness  of  seamen  serving  in  the  U.S. 
merchant  marine. 

Prooedural 

The  meeting  is  open  to  the  public  and 
we  request  your  participation.  Members 
of  the  public  who  plan  to  attend  should 
notify  Mr.  Mark  Gould  at  202-267-6890 
so  that  he  may  notify  building  security 
officials.  Please  note  that  the  meeting 
may  adjourn  early  if  all  business  is 
finished.  If  you  would  like  a  copy  of 
your  material  distributed  to  each 
member  of  the  subcommittee  in  advance 
of  the  meeting,  please  submit  25  copies 
to  the  Executive  Director  no  later  than 
December  23,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director,  listed  above  in  FOR 
FURTHER  INFORMATION  CONTACT,  as  soon 
as  possible. 

Dated:  November  20,  2003. 

Joaeph  I.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 
and  Environmental  Protection. 

(FR  Doc.  03-29652  Filed  11-2&-03;  8:45  ami 

HUMO  CODE  W10-1S-P 


DEPARTMENT  OF  HOMEU\ND 
SECURITY 

hmnlgnrtion  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Request  OMB  emergency 
approval;  exemption  from  NSEERS 
registration  requirements  (file  no.  OMB- 
40). 

The  Department  of  Homeland 
Security  (DHS)  and  the  U.S. 
Immigration  and  Customs  Enforcement 
(ICE)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.1 3(a)(l)(ii)  and  (a)(2)(iu)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
DHS  has  determined  that  it  diannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
oef^ause  normal  clearance  procediu'es 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefor,  immediate  OMB  approval  has 
been  requested.  If  granted,  the 


emergei  cy  approval  is  only  valid  for , 
180  day  i.  ALL  comments  and/or 
questiods  pertaining  to  this  pending 
request  for  emergency  approval  MUST 
be  direcled  to  OMB,  Office  of 
Information  and  Regulatory  Affairs, 
Attentio^:  Ms.  Karen  Lee,  Department  of 
Homeland  Seciuity  Desk  Officer,  725- 
17th  Street,  NW.,  Suite  10235, 
Washington,  DC  20503;  202-395-5806. 
Durii^  the  first  60  days  of  this  seune 
period,  t  regular  review  of  this 
informaiion  collection  is  also  being 
undertaken.  Diu'ing  the  regular  review 
period,  ^bDHS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  the  nformation  collection. 
Commei  its  are  encouraged  and  will  be 
acceptei  until  January  27,  2004.  During 
60-day  t  egular  review,  all  comments 
and  sugj  estions,  or  questions  regarding 
additioi  al  information,  to  include 
obtainin  5  a  copy  of  the  information 
coUectic  n  instrument  with  instructions, 
should  I  e  directed  to  Mr.  Richard  A. 
Sloan,  2  32-514-3291,  Director, 
Regulati  ons  and  Forms  Services 
Division ,  Department  of  Homeland 
Security,  Room  4034,  425  I  Street,  NW., 
Washini  ton.  DC  20536.  Written 
comments  and  suggestions  from  the 
public  aiid  affected  agencies  concerning 
the  prof  osed  collection  of  information 
should  )  ddress  one  or  more  of  the 
foUowii  g  fovu  points: 

(1)  Ev  duate  whether  the  proposed 
coUectii  n  of  information  is  necessary 
for  the  (  roper  performance  of  the 
functioi  s  of  the  agency,  including 
whethei  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposep  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  rand 
clarity  en  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
coUectian  of  information  on  those  who 
are  to  rejspond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technolegical  collection  techniques  or 
other  fo  ms  of  information  technology, 
e.g.,  pet  (nitting  electronic  submission  of 
respons  3S. 

Oven  iew  of  this  information 
collecti(  m: 

(1)  Type  of  Information  Collection: 
New  in:  armation  collection. 

(2)  Ti  le  of  the  Form/Collection: 
Exempt  on  from  NSEERS  Registration    _ 
Requiretnents. 

(3)  4i  encyfortn  number,  if  any,  and 
the  app  icable  component  of  the 
Departi  lent  of  Justice  sponsoring  the 


collection:  No  Agency  Form  Number. 
File  No.  OMB-40.  U.S.  Immigration  and 
Customs  Enforcement. 

(4)  Affected  public  who  mil  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  collection 
allows  an  alien  to  seek  an  exemption 
from  the  NSEERS  registration 
requirements  by  submitting  a  letter  to 
the  Department  of  Homeland  Security 
containing  specific  information. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,800  responses  at  30  minutes 
(.5  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,900  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Steve  Cooper,  PRA 
Clearaice  Officer,  Department  of 
Homeland  Security,  Office  of  Chief 
Information  Officer,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  November  21,  2003. 
Ricliard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  t/.S.  Citizenship  and 
Immigration  Services. 

IFR  Doc.  03-29702  Filed  11-26-03;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Immigration  and  Customs 
Enforcement 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  noninunigrant 
checkout  letter;  Form  G-146. 

The  Department  of  Homeland 
Security  (DSH)  and  the  U.S. 
Immigration  and  Customs  Enforcement 
(ICE)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of  • 
1995.  *rhe  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixty  days  until 
January  27,  2004. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functioiis  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Titie  of  the  Form/Collection: 
Nonimmigrant  Checkout  Letter. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  G-146. 
U.S.  Immigration  and  Customs 
Enforcement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  form  is  used  in 
making  inquiries  of  persons  in  the 
United  States  or  abroad  concerning  the 
whereabouts  of  aliens,  and  to  request 
departm*  information  by  the  ICE  when 
initial  investigation  to  locate  the  alien  or 
verify  his  or  her  departiu^  is 
unsuccessful. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  responses  at  10  minutes 
(.166)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,320  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  U.S.  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security,  Room  4034,  425  I 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  biu-den 
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and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Steve  Cooper,  PRA 
Clearance  Officer,  Department  of 
Homeland  Security,  Office  of  the  Chief 
Information  Officer,  Regional  Office 
Building  3,  7th  and  D  Streets.  SW.,  Suite 
4636-26,  Washington,  DC  20202. 

Dated:  November  21,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  U.S.  Immigration  and 
Customs  Enforcement. 

[FR  Doc.  03-29703  Filed  11-26-03;  8:45  am] 
BHJJNG  CODE  4410-10-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR-4815-N-93] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB:  Public 
Housing  Financial  Management 
Template 

agency:  Office  of  the  Chief  hiformation 
Officer.  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Public  Housing  Authorities  are 
required  to  submit  financial  information 
on  an  annual  basis  to  HUD  in 
accordance  with  the  Uniform  Financial 
Reporting  Standards  and  the  Public 
Housing  Assessment  System. 

DATES:  Comments  Due  Date:  December 
29,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2535-0107)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenber^omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seven^ 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toU-fi-ee  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
ai  http://www5.hud.gov:63001/po/i/ 
icbts/collectionsearch.cfm. 

SUPPLEMENTARY  INRMMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to      ' 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  nee^l  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of  . 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  notice  also  lists  the  following 
information: 

Titie  of  Proposal:  Public  Housing 
Financial  Management  Template. 

OMB  Approvai  Number:  2535-0107. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Authorities  are  required 
to  submit  financial  information  on  an 
annual  basis  to  HUD  in  accordance  with 
the  Uniform  Financial  Reporting 
Standards  and  the  Public  Housing 
Assessment  System. 

Respondents:  Not-for-profit 
institutions;  State,  local  or  tribal 
government. 

Frequency  of  Submission:  Annually. 

Reporting  Burden:  Number  of 
respondents,  3,173;  Average  annual 
responses  per  respondent,  1.88;  Total 
annual  responses,  5,987;  Average 
burden  per  response.  5.41  hrs. 

Total  Estimated  Burden  Hours: 
32,393. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35.  as 
amended. 


66848 


Federal  Register /Vol.  68 


No.  229 /Friday,  November  28,  2003 /Notices 


Dated:  November  20.  2003. 
Wayne  Eddins, 

Depaitmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer.  . 
[FR  Doc.  03-29607  Filed  11-26-03;  8:4&ain] 
■LUNQ  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[OodMt  No.  FR-^15-N-94] 

Notic«  Of  Submission  of  Proposed 
InfbmMrtion  Collection  to  OMB: 
Gaiwrai  Conditions  of  ttie 
Construction  Contract:  Public  itousing 
Programs  (Development  and 
Modemi?  Btlon) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice.        ' 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Tne  General  Conditions  provide 
PHAs,  contractors  and  subcontractors 
performance  and  compliancg^ 
requirements  for  project  construction 
under  the  conventional  bid  method  and 
modernization.  PHAs  include  this 
contract  docimient  in  with  the  project 
specifications. 

DATES:  Comments  Due  Date:  December 
29,  2003. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
th»  proposal  by  name  and/or  OMB 
approval  number  (2577-0094)  and 
shoidd  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974:  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wajme  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seven^ 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Ed(iins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
at  http://www5.hud.gov:63001/po/i/ 
icbts/collectionsearch  .cfm . 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  c  sllection  of  information,  as 
describe  d  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  y.S.C.  chapter  35).  The  notice 
lists  the  following  information:  (1)  The 
title  of  tie  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approva  number,  if  applicable;  (4)  the 
descript  on  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agenCy  form  number,  if  applicable: 
(6)  whatlmembers  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  pf  hours  needed  to  prepare  the 
informanon  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether!  the  proposal  is  new,  an 
extensicb,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)!the  name  and  telephone 
number  pf  an  agency  official  familiar 
with  thq  proposal  and  of  the  OMB  Desk 
Officer  i  Dr  the  Department. 

This  E  otice  also  lists  the  following 
informal  ion: 

Title  t  f  Proposal:  General  Cqnditions 
of  the  C(  (nstruction  Contract:  Public 
Housing  Programs  (Development  and 
Modem  zation). 

OMB ,  \pproval  Number:  2577-0094. 

Form  Numbers:  HUD-5370. 

Descrhtion  of  the  Need  for  the 
Informa  ion  and  its  Proposed  Use:  The 
General  Conditions  provide  PHAs, 
contract  jrs  and  subcontractors 
perform  mce  and  compliance 
require!  lent  for  project  construction 
under  tl  e  conventional  bid  method  and 
modem  zation.  PHAs  include  this 
contract  document  in  with  the  project 
specific  itions. 

Respc  ndents:  Local  or  tribal 
govemn  lent. 

Frequ  ?ncy  of  Submission:  On 
occasioi  1. 

Repoi  ling  Burden:  Number  of 
responcfents,  2,694;  Average  annual 
responses  per  respondent,  1;  Total 
annual  i  esponses,  2,694;  Average 
burden  ler  response,  1  hrs. 

Total  Estimated  Burden  Hours:  2,694. 

Statui :;  Extension  of  a  currently 
approve  d  collection. 

Authoi  ity:  Section  3507  of  the  Paperwork 
Reductio  i  Act  of  1995,  44  U.S.C.  35.  as 
amendec . 

Dated: 
Donna 

Director, 
Officer. 


Offi      ^ 
and  Man  igement 


November  21,  2003. 
Elen, 

Office  of  the  Chief  Information 
Ice  of  Investment.  Strategy.  Policy, 


[FR  Doc.  [03-29608  Filed  11-26-03;  8:45  am) 

BILLING  O  )OE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4815-N-95] 

Notice  Of  SuiMnisslon  of  Proposed 
information  Collection  to  OMB: 
Research  on  Socioeconomic  Changes 
in  cities 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Identifying  the  social,  economic, 
demographic,  and  fiscal  change 
occiuring  in  American  cities  is  an 
important  part  of  HUD's  mission. 
Empirical  research  on  urban  dynamics 
will  provide  an  imderstanding  of  what 
factors  are  driving  change  and  the 
impact  of  public  policy  on  change. 
DATES:  Comments  Due  Date:  December 
26,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2528-0227)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Laure/j.M'jttenbeT^omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AY07  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
at  http://www5.hud.gov:S3001/po/i/ 
icbts/coUectionsearch.cfm. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB-for  review,  as 
required  by  tbe  Paperwork  Redaction 
Act  (44  U.S.C.  chapter  35).  The  notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nmnber,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
firisquently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Research  on 
Socioeconomic  Changes  in  Cities. 

OMB  Approval  Number:  2528-0227. 

Form  Number^:  HlJD-424,  HUD-424- 
B,  HUD-424CB,  HUD-424CBW,  SF  LLL, 
HUD-2880.  HUD-2993,  HUD-2994. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Identifying  the  social,  economics, 
demographic,  and  fiscal  change 
occurring  in  American  cities  ins  an 
important  part  of  HUD's  mission. 
Empirical  research  on  urban  dynamics 
will  provide  an  imderstanding  of  what 
factors  are  driving  change  and  the 
impact  of  public  policy  on  change. 

Respondents:  Not-for-profit 
institutions  State,  local  or  tribal 
government. 

Frequency  of  Submission:  On 
occasion.  Quarterly,  Other  Final. 

Reporting  Burden:  Number  of 
respondents,  120;  Average  annual 
responses  per  respondent,  1.5;  Total 
annual  responses,  180;  Average  burden 
per  response,  27.2  hrs. 

Total  Estimated  Burden  Hours:  4,910. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  November  21,  2003. 
Donna  Eden, 

Director,  Office  of  the  Chief  Information 
Officer,  Office  of  Investment,  Strategies, 
Policy,  and  Management. 
[FR  Doc.  03-29609  Filed  11-26-P3;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR  4800  N  48] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  November  28,  2003. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  nimibers  are  not  toll-free),  or 
call  the  toll-free  title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATKM:  In 
accordance  with  the  December  12, 1988, 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  November  20,  2003. 
}ohn  O.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 

Programs. 

[FR  Doc.  03-29514  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  tlie  Assistant  Secretary^ 
Indian  Affairs;  Gaming  on  Trust  Lands 
Acquired  After  October  17, 1988 

agency:  Office  of  Indian  Gaming 
Management,  Interior. 
ACTION:  Notice  of  submission  of 
information  collection  to  the  Office  of 
Management  and  Budget. 

SUMMARYr  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  the  Assistant 
Secretary — Indian  Affair  (AS-IAJ  is 
submitting  the  information  collection 
titled  Gaming  on  Trust  Lands  Acquired 


After  October  17,  1988,  OMB  Control 
Number  1076-0158,  for  review  and 
renewal  by  the  Desk  Officer  for  the 
Department  of  the  Interior,  Office  of 
Management  and  Budget. 
DATES:  Submit  comments  or  suggestions 
on  or  before  December  29,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent  to 
the  Attention:  Desk  Officer  for  the 
Department  of  the  Interior.  You  may 
submit  comments  on  the  information  by 
facsimile  at  (202)  395-6566  or  you  may 
send  an  e-mail  to:  OIRA_DOCKET@ 
omb.eop.gov. 

Please  send  copy  of  comments  to: 
George  Skibine,  Office  of  Indian  Gaming 
Management,  Mail  Stop  4543-MIB, 
1849  C  Street  NW.,  Washington,  DC 
20240,  facsimile  at  (202)  273-3153. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  further  information  or 
obtain  copies  of  the  information 
collection  request  submission  from 
George  Skibine  at  202-219-4066. 
SUPPLEMENTARY  INFORMATION:  The 
collection  of  information  will  ensure 
that  the  provisions  of  IGRA,  the  relevant 
provisions  of  Federal  law  and  the  trust 
obligations  of  the  United  States  are  met 
when  federally  recognized  tribes  seek  a 
Secretarial  determination  that  a  gaming 
establishment  would  be  in  the  best 
interest  of  the  tribe  and  would  not  be 
detrimental  to  the  surrounding 
community.  Section  292.8  specifies  the 
information  collection  requirement.  An 
Indian  tribe  must  ask  the  Secretary  to 
make  a  determination  that  a  gaming 
establishment  would  be  in  the  best 
interest  of  the  tribe  and  would  not  be 
detrimental  to  the  surrounding 
community.  The  information  to  be 
collected  includes:  name  of  the  tribe, 
tribal  documents,  description  of  the 
land  to  be  acquired,  proof  of  ownership, 
distance  of  land  from  the  Indian  tribe's 
reservation  or  trust  lands  and  other 
documents  deemed  necessary. 
Collection  of  this  information  is 
currently  authorized  under  an  approval 
by  OMB  (OMB  Control  Number  1076- 
0158).  All  information  is  collected  when 
the  tribe  submits  a  request  for  a 
secretarial  determination  that  a  gaming 
establishment  would  be  in  the  best 
interest  of  the  tribe  and  would  not  be 
detrimental  to  the  surrounding 
community.  Annual  reporting  and 
record  keeping  biutlen  for  this 
collection  of  information  is  estiouted  to 
average  1000  hours  each  for 
approximately  2  respondents,  including 
the  time  for  reviewing  instructions, 
researching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  infonnation.  Thus,  the 
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total  annual  reporting  and  record 
keeping  burden  for  this  collection  is 
estimated  to  be  2,000  hours.  A  request 
for  comments  on  this  information 
collection  request  appeared  in  the 
Federal  Register  on  August  25,  2003  (68 
PR  51030).  No  comments  have  been 
received. 

Request  for  Comments:  The  Bureau  of 
Indian  Affairs  requests  you  to  send  your 
comments  on  this  collection  to  the  two 
locations  listed  in  the  ADDRESSES 
section.  Your  comments  should  address: 
(a)  The  necessity  of  this  information 
collection  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  we  could  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  we  could 
minimize  the  bvu^den  of  the  collection  of 
the  information  on  the  respondents, 
such  as  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
sponsor  or  request,  and  an  individual 
need  not  respond  to,  a  collection  of 
information  unless  it  has  a  valid  OMB 
Control  Number. 

It  is  our  policy  to  make  all  comments 
available  to  the  public  for  review  at  the 
location  listed  in  the  ADDRESSES  section, 
room  4543,  during  the  hours  of  9  a.m. 
to  4  p.m.,  EST  Monday  through  Friday 
except  for  legal  holidays.  If  you  wish  to 
have  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
according  to  the  requirements  of  the 
law.  All  comments  from  organizations 
or  representatives  will  be  available  for 
review.  We  may  withhold  comments 
from  review  for  other  reasons. 

ONfB  has  up  to  60  days  to  make  a 
decision  on  the  submission  for  renewal, 
but  may  make  the  decision  after  30 
days.  Therefore,  to  receive  the  best 
consideration  of  your  comments,  you 
should  submit  them  closer  to  30  days 
than  60  days. 

OMB  Approval  Number:  1076-0158. 

Title:  Gaming  on  Trust  Lands 
Acquired  After  October  17, 1988,  25 
CFR292. 


Brief.  ')escription  of  collection:  This  is 
a  voluni  ary  submission  by  respondents. 

Type  j/revievv;  Renewal. 

Respc  ndents:  Federally  recognized 
Indian  t  ibes. 

Numl  er 

Estim  itei 


of  Respondents:  2. 
?a  Time  per  Res, 


hours. 


per  Response:  1000 

Frequency  of  Response:  One  time 

,ly. 

Total^nnual  Burden  to  Respondents: 


only 


2000 

Dated: 

Aurene 

Principa 
Affairs. 

(FR  Doc 

BILLING 


ho  irs. 


November  6,  2003. 
[.  Martin, 

Deputy  Assistant  Secretary — Indian 

D3-29715  Filed  11-26-03;  8:45  am] 

4310-4N-P 


CODE 


DEPARTMENT  OF  THE  INTERIOR 


Office 
[GWCRG 


Guam  V  'ar  Claims  Review  Commission 


The  (luam 
Commiss 
the  Fedf  ral 
U.S.C. 
the  Sun^hi 
hereby 


War  Claims  Review 
ion,  pursuant  to  section  10  of 
Advisory  Committee  Act  (5 
10)  and  the  Government  in 
ne  Act  (5  U.S.C.  552b), 
j  ives  notice  in  regard  to  the 
schedul  ng  of  meetings  for  the 
transaction  of  Commission  business,  as 
follows 


Sub  fee  \ 


Japeinese 

between 

Status 


'  the  Secretary 
Meeting  Notice  No.  a-03] 


id  Time:  Monday,  December  8, 


Date  a. 
2003.  8  a  m.-2  p.m.,  and  Tuesday,  December 
9,  2003, 1 

Place 


a.m. -6  p.m.  (local  time), 
juam  Legislature  Building,  155 


Hesler  Pi  ace,  Hagatna.  Guam  96910. 


Matter:  Public  hearings  to  take 


testimon  f  of  witnesses  who  survived  the 


taking  and  occupation  of  Guam 

1941  and  1944. 

Open. 


Witne!  ses  will  be  selected  from  among  the 
resident!  of  Guam  who  have  completed 
question  laires  describing  their  experiences 
during  tl  e  World  War  II  )apanese  occupation 
of  Guam,  Members  of  the  public  interested  in 
observir^ ;  the  meeting  may  do  so  either  in 
person,  ^  space  permits,  or  via  live 
televisiot  broadcast.  Requests  for 
informal  on  concerning  the  hearings  should 
be  addre  ised  either  to  the  Commission's  local 
office,  lo  :ated  in  Building  15,  Ghamorro 
Village,    53  West  Marine  Drive,  Hagatna, 
Guam  96  910,  telephone  (671)  479-1941  or 
(671)  47<^1942,  FAX  (671)  479-1943,  or  to 
David  Bi  adley,  Executive  Director,  Guam 
War  Clai  ns  Review  Commission,  c/o  Foreign 
Claims  S  sttlement  Commission  of  the  United 


Permit  No. 


059244 
067574 
072747 


Applicant 


New  Yoi1<  State  Museum  .... 
Omaha's  Henry  Doorty  Zoo 
Yale  University  


States,  600  E  St.,  NW.,  Washington,  DC 
20579,  telephone  (202)  616-6975,  FAX  (202) 
616-6993. 

Mauricio  J.  Tamai^o, 

Chairman. 

[FR  Doc.  03-29707  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4310-a9-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
endangered  species  and/or  marine 
mammals. 

SUMMARY:  The  following  permits  were 

issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  docimients  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  (703)  358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  (703)  358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.),  and/ 
or  the  Marine  Meunmal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  Fish  and  Wildlife  Service 
issued  the  requested  permits  subject  to 
certain  conditions  set  forth  therein.  For 
each  permit  for  an  endangered  species, 
the  Service  found  that  (1)  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  purposes 
and  policy  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973,  as 
amended. 

Endangered  Species 


Receipt  of  application  Federal  Register  notice 


68  FR  25620;  May  13,  2003  .... 

68  FR  33179;  June  3,  2003 

68  FR  50804;  August  22,  2003 


Pemfiit  issuance 
date 


Sept.  3.  2003. 
Sept.  17,  2003. 
Nov.  12,  2003. 
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Marine  Mammals 


Permit  No. 


075014 


Applicant 


Norman  L  DeJan,  Jr. 


Receipt  of  application  Fadsnil  RegMw  notice 


68  FR  55989;  Sept.  29.  2003 


Permit  issuance 
date 


Nov.  4.  2003. 


Dated:  November  14,  2003. 
Michael  S.  Moore. 

Senior  Pennit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
(FR  Doc.  03-29716  Filed  11-26-03;  8:45  am] 
BIUJNQ  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Pennit 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  pennit. 


summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  December 
29.  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  hiformation 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  docimients 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax (703) 358-2281. 
FOR  FURTHER  INFORMATX>N  CONTACT: . 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-078237 

Applicant:  Thomas  L.  Engleby,  Castle 

Rock.  CO 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 


male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  file  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-079370 

Applicant:  James  F.  Swidryk,  Jersey 
City.NJ 

The  applicant  requests  a  permit  to 
import  the  sport-hiuited  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
pro-am  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-€79716 

Applicant:  David  F.  Chadwick,  Bartlett, 

TN,  PRT-079716 

The  applicant  requests  a  pennit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  Qie  piupose  of  enhancement  of  the 
survival  of  the  species. 

PRT-078687 

Applicant:  Department  of  Natural  & 
Environmental  Resources  of  Puerto 
Rico,  San  Juan,  PR 
The  applicant  requests  a  permit  to 
export  biological  samples  obtained  from 
non-viable  eggs  and/or  non-surviving 
hatchlings  of  hawksbill  sea  turtle 
[Eretmochelys  imbricata)  collected  from 
the  wild,  for  the  purpose  of  diagnostic 
and  scientific  research.  This  notification 
covers  activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  appUcation  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.), 
and  the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
apphcations  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 


appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-079622 

Applicant:  Christopher  M.  Bieniek. 

Hannibal,  MO 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

Dated:  November  14,  2003. 
Midiael  S.  Moore. 

^nior  Pennit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-29717  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  4310-BS-P 


INTERNATIONAL  TRADE 
COIMMISSION 

[lnv—tl9tlon>  Nos.  701-TA-437  and  731- 
TA-1060  and  1061  (PreHminary)] 

CartMzoie  Violet  Pigment  23  From 
China  and  India 

AGENCY:  United  States  International 
Trade  Commission. 
ACnON:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  conunencement  of  preliminary 
phase  antidumping  investigations  No. 
701-TA-^37  and  731-TA-1060  and 
1061  (Preliminary)  under  section  703(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a))  (the  Act)  and  733(a)  of  the  Act 
(19  U.S.C.  1673b{a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
materifil  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  and  India  of 
carbazole  violet  pigment  23.'  provided 


*  The  merchandise  covered  by  these 
investigations  is  carbazole  violet  pigment  23. 
identified  as  Color  Index  No.  51319  and  Chemical 
Abstract  No.  6358-30-1,  with  the  chemical  name  of 
diindolo  (3,2-b:3',2'-m)triphenodioxa2ine,  8,18- 
dichloro-5.15-diethyl-5,15-dihydro-,  and  molecular 
formula  of  C»4H2rCi;N40;.  The  subiect  merchandise 
includes  the  crude  pigment  in  any  form  (e.^..  dry 
powder,  paste,  wet  cake)  and  finished  pigment  in 
the  form  of  presscake  and  dry  color.  Pigment 
dispersions  in  any  form  (e.g.,  pigments  dispersed  in 

Continued 


66852 


Federal  Register  /  Vol.  68 


No.  229 /Friday.  November  28,  2003 /Notices 


for  in  subheading  3204.17.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of  India 
and  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  January  5,  2004.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  January  12,  2004. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  November  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  Hand  (202-205-3182),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http://     , 
ivHw.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS)  at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  November  21,  2003,  by 
Nation  Ford  Chemical  Co..  Fort  Mill, 
SC,  and  Sun  Chemical  Corp.,  Fort  Lee, 

NJ- 

Participation  in  the  investigations  and 
public  service  list. — ^Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 


olearMins,  flammable  solvents,  water)  are  not 
included  in  these  investigations. 


Commii  sion  antidumping 
investig  itions.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  nam  3S  and  addresses  of  all  persons, 
or  their  "epresentatives,  who  are  parties 
to  these  investigations  upon  the 
expiratii  )n  of  the  period  for  filing  entries 
of  appei  ranee. 

LimiU  d  disclosure  of  business 
propriet  iry  information  (BPI)  under  an 
adminis  trative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  107. 7(a)  of  the  Commission's 
rules,  th  b  Secretary  will  make  BPI 
gatherec  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  ^n  19  U.S.C.  1677(9))  who  are 
parties  tb  the  investigations  under  the 
APO  issued  in  the  investigations, 
provide  1  that  the  application  is  made 
not  latei  than  seven  days  after  the 
publical  ion  of  this  notice  in  the  Federal 
Registei .  A  separate  service  list  will  be 
maintaii  led  by  the  Secretary  for  those 
parties  j  uthorized  to  receive  BPI  under 
theAPC. 

Confe  rence. — ^The  Commission's 
Directoi'  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investig  ttions  for  9:30  a.m.  on  December 
12,  200;  ,  at  the  U.S.  International  Trade 
Commis  sion  Building,  500  E  Street, 
SW.,  W(  ishington,  DC.  Parties  wishing  to 
particip  ite  in  the  conference  should 
contact  31ympia  Hand  (202-205-3182) 
not  latei  them  December  9,  2003,  to 
arrange  or  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidun  ping  duties  in  these 
investig  itions  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hoiur 
within  ^  irhich  to  make  an  oral 
present!  tion  at  the  conference.  A 
nonpart  /  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
stateme  it  at  the  conference. 

Writti  n  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  jo  the  Commission  on  or  before 
Decemhfer  17,  2003,  a  written  brief 
containing  information  and  arguments 
pertinei^t  to  the  subject  matter  of  the 
investigbtions.  Parties  may  file  written 
testimoay  in  connection  with  their 
presentation  at  the  conference  no  later 
than  thijee  days  before  the  conference.  If 
briefs  ol  written  testimony  contain  BPI, 
they  miist  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  20^7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 
authorise  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules 


(19  CFR  201.18)  (see  Handbook  for 
Electronic  Filing  Procedures,  ftp:// 
ftp.  usitc.gov/pub/reports/ 
electronic_filing_handbook.pdf). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authoritjr:  These  investigations  are  being 
conducted  imder  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  November  21,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[FR  Doc.  03-29647  Filed  11-26-03;  8:45  am] 
BILLING  CODE  702IMe-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-489] 

In  the  Matter  of  Certain  Sildenafil  or 
Any  Pharmaceutically  Acceptable  Salt 
Thereof,  Such  as  Sildenafil  Citrate,  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Finding  a 
Violation  of  Section  337  and  That  the 
Domestic  Industry  Requirement  Is  Met; 
Schedule  for  Written  Submissions  on 
Remedy,  Public  Interest,  and  Bonding 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ED") 
(Order  No.  19)  issued  by  the  presiding 
administrative  law  judge  ("ALJ") 
finding  a  violation  of  section  337  and 
that  the  domestic  industry  requirement 
has  been  met  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACTr 

Wayne  Herrington,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street.  SW., 
Washington.  E)C  20436,  telephone  202- 
205-3090.  Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 


Street,  SW..  Washington,  DC  20436. 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS)  at  http:// 
edls.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

.  Commission  instituted  this  investigation 
on  March  6,  2003,  based  on  a  complaint 
filed  by  Pfizer,  hic.  ("Pfizer")  of  New 
York,  New  York.  68  FR  10749  (March  6, 
2003).  The  complaint,  as  supplemented, 
alleged  violations  of  section  337  of  the 
Tariff  Act  of  1930  in  the  importation 
into  the  United  States,  sale  for 
importation,  and  sale  within  the  United 
States  after  importation  of  certain 
sildenafil  or  any  pharmaceutically 
acceptable  salt  thereof,  including 
sildenafil  citrate,  and  products 
containing  same  by  reason  of 
infringement  of  claims  1-5  of  Pfizer's 
U.S.  Patent  No.  5,250.534  ("the  "534 
patent"). 

Fifteen  respondents  were  named  in 
the  Commission's  notice  of 
investigation.  Of  these,  eleven  were 
found  to  be  in  default.  Two  other 
respondents  were  never  foimd  to  have 
been  served  with  the  complaint  and 
notice  of  investigation,  and  have  not 
otherwise  participated  in  the 
investigation.  Another  respondent  has 
been  terminated  from  the  investigation 
on  the  basis  of  a  settlement  agreement. 
One  respondent  is  the  subject  of  a 
motion  to  terminate  the  investigation  on 
the  basis  of  a  consent  order,  which  the 
ALJ  has  granted  and  which  is  currently 
before  the  Commission. 

On  October  6,  2003,  Pfizer  filed  a 
motion  pursuant  to  Commission  rule 
210.18  (19  CFR  210.18)  for  summary 
determination  on  the  issues  of  the 
existence  of  a  domestic  industry  and 
violation  of  section  337.  Pfizer's  motion 
sought  a  general  exclusion  order  and  a 
cease  and  desist  order  against 
respondent  #1  Aabaaca  Viagra  LLC 
("Aabaaca").  On  October  16,  2003,  the 
Commission  investigative  attorney  filed 
a  response  in  support  of  Pfizer's  motion. 
No  other  responses  to  the  motion  were 
filed. 

On  October  27.  2003,  the  ALJ  issued 
the  subject  ID  finding  that  Pfizer  has 
demonstrated  that  there  is  a  violation  of 
section  337  by  reason  of  the  defaulting 
respondents'  importation  and  sale  of 
sildenafil,  sildenafil  salts,  or  sildenafil 
products  that  infringe  one  or  more  of 
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claims  1-5  of  the  "534  patent.  He  also 
foimd  the  domestic  industry 
requirement  satisfied.  As  to  remedy,  the 
ALJ  found  that  the  legal  framework  for 
considering  whether  to  issue  a  general 
exclusion  order  in  the  circumstances  of 
this  case  is  section  337(g)(2),  not  section 
337(d)(2).  He  reconunended  the 
issuance  of  a  general  exclusion  order, 
but  did  not  recommend  the  issuance  of 
a  cease  and  desist  order  against 
respondent  Aabaaca.  He  also 
recommended  that  the  bond  permitting 
temporary  importation  during  the 
Presidential  review  period  be  set  at  100 
percent  of  entered  value.  No  party 
petitioned  for  review  of  the  ID. 
In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  (1)  issue  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  issue  one  or  more 
cease  and  desist  orders  that  could  result 
in  respondents  being  required  to  cease 
and  desist  from  engaging  in  unfair  acts 
in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  vmtten 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
ftom  entry  into  the  United  States  for 
piuposes  other  than  entry  for 
consimiption,  it  should  so  indicate  and 
provide  information  establishing  that 
activities  involving  other  types  of  entry 
either  are  adversely  affecting  it  or  likely 
to  do  so.  For  background,  see  In  the 
Matter  of  Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines,  Inv. 
No.  337-TA-360,  USITC  Pub.  No.  2843 
(December  1994)  (Commission 
Opinion).  The  Commission  considers 
the  question  of  remedy  to  include  the 
ALJ's  finding  that  the  legal  framework 
for  considering  whether  to  issue  a 
general  exclusion  order  in  the 
circumstances  of  this  case  is  section 
337(g)(2),  not  section  337(d)(2). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  in  this  investigation 
include  the  effect  that  a  remedial  order 
would  have  on  (1)  the  public  health  and 
welfare.  (2)  competitive  conditions  in 
the  U.S.  economy,  (3)  U.S.  production  of 
articles  that  are  like  or  directly 
competitive  with  those  that  are  subject 
to  investigation,  and  (4)  U.S.  consumers. 
The  Commission  is  therefore  interested 
in  receiving  written  submissions  that 
address  the  aforementioned  public 
interest  factors  in  the  context  of  this 
investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 


approve  or  disapprove  the 
Commission's  action.  Ehiring  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions:  The  parties  to 
the  investigation,  interested  government 
agencies,  and  any  other  interested 
parties  are  encouraged  to  file  written 
submissions  on  remedy,  the  public 
interest,  and  bonding.  Such  submissions 
should  address  the  October  27,  2003, 
recommended  determination  by  the  ALJ 
on  remedy  and  bonding.  Complainant 
and  the  Commission  investigative 
attorney  are  also  requested  to  submit 
proposed  orders  for  the  Commission's 
consideration.  The  written  submissions ' 
and  proposed  orders  must  be  filed  no 
later  than  close  of  business  on  December 
12,  2003.  Reply  submissions,  if  any. 
must  be  filed  no  later  than  the  close  of 
business  on  December  19,  2003.  No 
further  submissions  on  these  issues  will 
be  permitted  unless  otherwise  ordered  ' 
by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  section  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  201.6.  Dociunents  for 
which  confidential  treatment  by  the 
Commission  is  sought  will  be  treated 
accordingly.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  section 
210.42  of  the  Commission's  Rules  of 
Practice  and  Procedure.  19  CFR  210.42. 

Issued:  November  24,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-29648  Filed  11-26-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antftawt  DivtekMi 

n— ponea  to  Put>lic  Comments  on  the 
PropoMd  Rnal  Judgment  In  United 
States  V.  Unlvision  Communications 

NlCa 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16(b)-(h), 
the  United  States  hereby  publishes  the 
two  public  comments  on  the  proposed 
Final  Judgment  in  United  States  v. 
Univision  Communications  Inc.,  Civil 
No.  1:03V00758,  filed  in  the  United 
States  District  Court  for  the  District  of 
Colombia,  together  with  the  responses 
of  the  United  States  to  the  comments. 
On  March  26,  2003,  the  United  States 
filed  a  Complaint  alleging  that 
Univision  Communications  Inc.'s 
proposed  acquisition  of  Hispanic 
Breadcasting  Corp.  would  substantially 
lessen  competition  in  the  sale  of 
advertising  time  on  Spanish-language 
radio  stations  in  many  geographic 
markets,  in  violation  of  Section  7  of  the 
Clayton  Act.  The  proposed  Final 
Judgment,  filed  at  the  same  time  as  the 
Complaint,  requires  Univision  to 
exchange  its  Entravision  shares  for  a 
nonvoting  equity  interest,  divest  a 
substantial  portion  of  its  ownership  in 
Entravision,  give  up  its  seat  on 
Entravision's  Board  of  Directors, 
eliminate  certain  rights  Univision  has  to 
veto  important  Entravision  actions,  and 
restrain  certain  conduct  that  would 
interfere  with  the  governance  of  - 
Entravision's  radio  business.  The 
proposed  Final  Judgment  particularly 
requires  Univision,  presently  owning 
approximately  thirty  percent  of 
Entravision,  to  divest  down  to  fifteen- 
percent  ownership  within  three  years, 
and  ten-percent  ownership  within  six 
years.  Public  comment  was  invited 
within  the  statutory  60-day  comment 
period.  The  public  comments  and  the 
repsonses  of  the  United  States  thereto 
are  hereby  published  in  the  Federal 
Register,  and  shortly  thereafter  these 
docimients  will  be  attached  to  a 
Certificate  of  Compliance  with 
Provisions  of  the  Antitrust  Procedures 
and  Penalties  Act  and  filed  with  the 
Court,  together  with  a  motion  urging  the 
Court  to  enter  the  proposed  Final 
Judgment.  Copies  of  the  Complaint,  the 
proposed  Final  Judgment,  and  the 
Competitive  Impact  Statement  are 
currently  available  for  inspection  in 
Room  200  of  the  Antitrust  Division, 
Departmetit  of  Justice,  325  Seventh 
Street,  NW.,  Washington,  DC  20530 
(telephone:  202-514-2481)  and  at  the 
Clerk's  Office,  United  States  District 
Court  for  the  District  of  Columbia,  333 


Constitiltion  Avenue,  NW.,  Washington, 
DC  200(  1.  (The  United  State's 
Certifict  te  of  Compliance  with 
Provisic  ns  of  the  Antitrust  Procedvu-es 
and  Pec  dties  Act  will  be  made  available 
at  the  ss  me  location  shortly  after  they 
are  filec  with  the  Court.)  Copies  of  any 
of  these  materials  may  be  obtained  upon 
request  md  payment  of  a  copying  fee. 

J.  Robert  Kramer  n, 

Directon  >f  Operations,  Antitrust  Division. 

In  the  I  nited  States  District  Court  for 
the  Dist  ict  of  Columbia 

Civil  Act  on  No.  1:03CV00758;  Judge:  Hon. 
RosemaiT-M.  CoUyer 


i  Uates  of  America,  Plaintiff,  v. 
Communications  Inc.,  and 
Broadcasting  Corporation, 
ddnts.  Response  to  Public 


United 
Univisidn 
Hispani  z 
Defen 
Commehts 

Pursu  mt  to  the  requirements  of  the 
Antitrui  t  Procedures  and  Penalties  Act, 
15  U.S.< :.  §  16(b)-(h)  ("Tunney  Act"), 
the  Uni  ed  States  hereby  responds  to  the 
public  c  omments  received  regarding  the 
propose  i  Final  Judgment  in  this  case. 
After  ca  reful  consideration  of  these 
comments,  the  United  States  continues 
to  belieie  that  the  proposed  Final 
Judgment  will  provide  an  effective  and 
appropnate  remedy  for  the  antitrust 
violatioti  alleged  in  the  Complaint.  The 
United  1  itates  will  move  the  Coiul  for 
entry  of  the  proposed  Final  Judgment 
after  th«  public  comments  and  this 
Respon:  e  have  been  published  in  the 
Federal  Register,  pursuant  to  15  U.S.C. 
16(d). 

On  M  irch  26,  2003,  the  United  States 
filed  th«  Complaint  in  this  matter 
alleging  that  the  proposed  acquisition  of 
Hispani :  Broadcasting  Corporation 
("HBC"  by  Univision  Communications, 
Inc.  ("U  division")  would  violate  Section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18. 

Simu  taneously  with  the  filing  of  the 
compla  nt,  the  United  States  filed  a 
propose  d  Final  Judgment  and  a 
Stipulal  ion  signed  by  the  United  States 
and  the  defendants  consenting  to  the 
entry  of  the  proposed  Final  Judgment 
after  coi  apliance  with  the  requirements 
of  the  T  inney  Act.  Pursuant  to  those 
require!  lents,  the  United  States  filed  a 
Compel  tive  Impact  Statement  ("CIS") 
in  this  (Jourt  on  May  7,  2003;  published 
the  proposed  Final  Judgment  and  CIS  in 
the  Federal  Register  on  May  21,  2003; 
and  puHlished  a  siunmary  of  the  terms 
of  the  proposed  Final  Judgment  and  CIS, 
togethet  with  directions  for  the 
submission  of  written  comments 
relatinato  the  proposed  Final  Judgment, 
in  the  \^ashington  Post  for  seven  days 
on  May  23,  2003,  through  May  29,  2003. 


The  60-day  period  for  public  comments, 
during  which  two  comments  were 
received  as  described  below,  expired  on 
July  23,  2003.1 

I.  Background 

As  explained  more  fully  in  the 
Complaint  and  CIS,  this  transaction 
raised  competitive  concerns  relating  to 
the  sale  of  advertising  time  on  Spanish- 
language  radio  stations  in  several 
geographic  markets.  HBC  is  the  nation's 
largest  Spanish-language  radio 
broadcaster.  Univision,  the  largest 
Spanish-language  media  company  in  the 
United  States,  owns  a  significant  equity 
interest,  and  possesses  governance 
rights,  in  Entravision  Commimications 
Corporation  ("Entravision"),  another 
Spanish-language  media  company  that 
is  HBC's  principal  competitor  in 
Spanish-language  radio  in  many 
markets.  The  Complaint  alleges  that,  ^  ■ 
due  to  Univision's  substantial  equity 
interest  and  governance  rights  in 
Entravision,  Univision's  proposed 
acquisition  of  HBC  would  substantially 
lessen  competition  in  provision  of 
'Spanish-language  radio  advertising  time 
to  a  significant  number  of  advertisers  in 
several  geographic  markets  in  the 
United  States. 

The  proposed  Final  Judgment,  if 
entered,  would  require  Univision  to 
reduce  its  equity  interest  in  Entravision 
to  15  percent  of  the  outstanding  shares 
within  three  years  from  the  filing  of  the 
proposed  decree  and  to  10  percent 
within  six  years  of  such  filing.  The 
proposed  decree  would  also  require 
Univision  to  convert  all  of  its 
Entravision  equity  into  a  nonvoting 
class  of  stock;  to  relinquish  its  right  to 
place  directors  on  Entravision's  Board  of 
Directors;  to  eliminate  certain  of 
Univision's  rights  to  veto  important 
Entravision  actions;  and  to  refrain  ft-om 
certain  conduct  that  would  interfere 
with  the  governance  of  Entravision's 
radio  business. 

Entry  of  the  proposed  Final  Judgment 
would  terminate  this  action,  except  that 
the  Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 


>  On  September  22,  2003.  the  Federal 
Communications  Commission  announced  that  it° 
granted  Univision's  and  HBC's  applications  for 
transfer  of  control  that  were  required  in  order  for 
the  transaction  to  proceed.  See  Memorandum 
Opinion  and  Order.  FCC  03-218  (located  at  http:/ 
/tiraunfoss.fcc.gov/edocs&_public/attachmatch/ 
FCC-03-21BAl.pdf.).  Univision  and  HBC  closed 
their  merger  the  same  day. 


n.  Legal  Standard  Governing  die 
Court's  PnbUc  Interest  Determinatum 

Upon  the  publication  of  the  public 
conunents  and  this  Response,  the 
United  States  will  have  fully  complied 
with  the  Tunney  Act  and  will  move  the 
Coiutfor  entry  of  the  proposed  Final 
Judgment  as  being  "in  the  public 
interest."  15  U.S.C.  16(e).  The  Court,  in 
making  its  public  interest 
determination,  should  apply  to 
deferential  standard  and  should 
withhold  its  approval  only  under 
limited  conditions.  Specifically,  the 
Court  should  review  the  proposed  Final 
Judgment  in  light  of  the  violations 
chaiged  in  the  complaint  and  "withhold 
approval  only  if  any  of  the  terms  appear 
ambiguous,  if  the  enforcement 
mechanism  is  inadequate,  if  third 
parties  will  be  positively  injiired,  or  if 
the  decree  otherwise  makes  'a  mockery 
of  judicial  power.' "  Mass.  School  of 
law  v.  United  States,  118  F.3d  776,  783 
(D.C.  Cir.  1997)  (quoting  United  States 
V.  Microsoft  Corp.,  56  F.Sd  1448, 1462 
(D.C.  Cir.  1995)). 

It  is  not  proper  during  a  Tunney  Act 
review  "to  reach  beyond  the  complaint 
to  evaluate  claims  that  the  government 
did  not  make  and  to  inquire  as  to  why 
they  were  not  made."  Microsoft,  56  F.Sd 
at  1459;  see  also  United  States  v. 
Archer-Daniels-Midland  Co.,  272  F. 
Supp.  2d  1,  6-7  (D.D.C.  2003)  (rejecting 
aigument  that  court  should  consider 
effects  in  markets  other  than  those 
raised  in  the  complaint);  United  States 
v.  Pearson  PLC,  55  F.  Supp.  2d  43,  45 
(D.D.C.  1999)  (noting  that  a  court  should 
not  "base  its  public  interest 
determination  on  antitrust  concerns  in 
markets  other  than  those  alleged  in  the 
government's  complaint").  Because 
"[t)he  court's  authority  to  review  the 
decree  depends  entirely  on  the 
government's  exercising  its 
prosecutorial  discretion  by  bringing  a 
case  in  the  first  place,"2  it  follows  that 
"the  court  is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  the  United  States  might 
have  but  did  not  pursue.  Microsoft,  56 
F.3d  at  1459-60;  see  a7so  United  States 
V.  Western  Elec.  Co.,  993  F.2d  1572, 
1577  (DC  Cir.  1993)  (noting  that  a 
Tunney  Act  proceeding  does  not  permit 
"de  novo  determination  of  facts  and 
issues"  because  "[t]he  balancing  of 
competing  social  and  political  interests 
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^  It  is  the  United  States'  responsibility  to 
investigate  a  transaction  and  decide  what 
allegations  to  raise  in  any  challenge  it  may  bring. 
See  Heckler  V.  Chaney.  470  U.S.  821,  831-32  (1985) 
("(AJn  agency's  decision  not  to  prosecute  or 
enforce,  whether  through  civil  or  criminal  process, 
is  generally  committed  to  an  agency's  absolute 
discretion."). 


affected  by  a  proposed  antitrust  decree 
must  be  left,  in  the  first  instance,  to  the 
discretion  of  the  Attorney  General" 
(citations  omitted)). 

Moreover,  the  United  States  is 
entitled  to  "due  respect"  concerning  its 
"prediction  as  to  the  effect  of  proposed 
remedies,  its  perception  of  the  market 
structure,  and  its  view  of  the  nature  of 
the  case."  Archer-Daniels-Midland  Co., 
272  F.  Supp.  2d  at  6  {citing Microsoft, 
56  F.3d  at  1461). 

m.  Summary  of  Public  Comments 

The  United  States  received  comments 
from  two  entities,  the  American 
Antitrust  Institute  ("AAl,"  comment 
attached  as  Exhibit  1)  and  Spanish 
Broadcasting  System,  Inc.  ("SBS," 
comment  attached  as  Exhibit  2). 

AAI  takes  the  position  that  the  United 
States'  CIS  fails  to  address  and  evaluate 
"the  consequences  of  this  merger  in 
conventional  terms  in  an  overdl  market 
consisting  of  Spanish-language  media, 
examining  such  traditional  criteria  as 
advertising  effects  [and]  the  consumer 
interest  in  diversity  of  soiures  of 
political  and  cultural  information."  AAI 
cmt.  at  1.  AAI  also  states  that  the  United 
States'  CIS  fails  to  explain  why  the 
proposed  Final  Judgment  does  not 
reqiiire  the  elimination  of  all  rights 
Univision  currently  possesses  in 
Entravision  and  the  divestitm*  of  all 
stock  Univision  holds  in  Entravision. 
AAI  cmt.  at  1  n.2.  These  points  are 
similar  to  SBS's  comments  on  these 
issues  and  are  addressed  below. 
Additionally,  AAI  argues  that  the 
Division  should  have  considered  indicia 
of  harm  to  non-price  competition,  such 
as  quality  and  innovation. 

SBS,  a  Spanish-language  radio 
company  that  competes  in  many 
markets  with  HBC  and  Entravision, 
states  that  the  United  States  should  have 
dleged  harm  in  its  Complaint  based  on 
purported  effects  of  the  transaction  on  a 
"Spanish-language  broadcasting 
market."  SBS  cmt.  at  1-2.  SBS  further 
claims  that  the  transaction  will  increase 
Univision's  incentives  (1)  to  refuse  to 
deal  with  or  discriminate  against 
Spanish-language  radio  competitors 
who  seek  to  advertise  through  Univision 
and  (2)  to  force  advertisers  who  wish  to 
advertise  through  both  radio  and 
television  to  purchase  time  from  both 
Univision  and  HBC.  Id.  at  3.  hi  addition, 
SBS  argues  that  the  United  States' 
remedy  fails  to  solve  the  competitive 
concerns  in  the  Spanish-language  radio 
markets  raised  in  the  Complaint 
because,  according  to  SBS,  Univision 
will  be  able  to  exercise  undue  influence 
over  Entravision.  Id.  at  1,  4-6. 


IV.  The  United  States'  Response  to 
Specific  Comments 

Because  both  comments  raise  the 
general  issue  of  whether  the  effects  of 
9ie  merger  should  be  analyzed  in  light 
of  an  "overall"  Spanish-language  media 
market,  the  United  States  will  first 
respond  to  that  issue.  It  will  then 
respond  to  the  specific  points  AAI  and 
SBS  raised  concerning  whether  the 
remedy  addresses  the  competitive  harm 
raised  in  the  Complaint. 

A.  Allegations  Not  Raised  in  the 
Compliant  Are  Irrelevant  to  Whether  the 
Proposed  Final  Judgment  Is  in  the 
Public  Interest 

1.  SBS's  Proposed  Market  and  Alleged 
Hatm  Are  Extraneous  to  the  Competitive 
Issues  Raised  in  the  Complaint 

The  Complaint  alleges  that  the 
relevant  market  consists  of  the  provision 
of  advertising  time  on  Spanish-language 
radio  stations  to  the  significant  niunber 
of  advertisers  that  consider  Spanish- 
language  radio  advertising  to  be  a 
particularly  effective  advertising 
medium.  See  Complaint  ?1|12-15.  SBS, 
however,  takes  the  position  that  the 
complaint  should  have  raised  additional 
allegations  of  harm  based  on  purported 
effects  in  a  combined  Spanish-language 
radio  and  television  market.  SBS  cmt.  at 
1-2. 

The  Complaint's  market  definition 
does  not  extend  to  the  issues  raised  by 
SBS,  nor  should  it.  The  market 
definition  analysis  in  the  Complaint 
properly  begins  by  examining  how 
advertisers  individually  negotiate 
transactions  with  radio  broadcasters 
such  as  Entravision  and  HBC.  The 
resulting  price  for  advertising  time 
reflects  the  circumstances  of  these 
individual  negotiations  and  the 
preferences  of  each  advertiser.  The 
Complaint's  market  definition  reflects 
these  individualized  negotiations  by 
looking  at  the  options  available  to 
individual  advertisers.  The  Complaint 
alleges  that  a  significant  number  of 
advertisers  exist  who  do  not  have 
reasonable  alternatives  to  advertising  on 
Spanish-language  radio;  in  other  words, 
these  advertisers  cannot  effectively 
switch  to  other  media  in  the  face  of  a 
small  but  significant  increase  in  the 
price  of  advertising  time  on  Spanish- 
language  radio.  This  set  of  advertisers 
forms  Ae  relevant  market  alleged  in  the 
Complaint. 

SBS  does  not  appear  to  take  issue 
with  the  theoretical  framework 
underlying  the  Complaint's  market 
definition.  Rather,  it  alleges  that  there  is 
another  market  to  consider;  namely,  a 
purported  market  consisting  of  a  set  of 
advertisers  that  are  dependent  on 
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Spanish-language  television  and  radio. 
The  Complaint,  however,  makes  no 
such  factual  allegation.  The  proposed 
market  differs  si^iificantly  from  the  one 
alleged  in  the  Complaint  and  would 
require  markedly  different  supporting 
fects  to  be  justified.  Moreover,  market 
definition  is  but  one  step  toward  the 
ultimate  goal  of  determining 
competitive  effects.  The  Complaint 
alleges  that  the  transaction  would  likely 
cause  anticompetitive  effects  with 
regard  to  Spanish-language  radio 
(Complaint  ^1 24-27);  it  makes  no  such 
allegations  regarding  a  combined 
television  and  radio  market.  So,  SBS 
asks  not  only  that  the  court  redraft  the 
complaint  to  include  an  additional 
market  but  also  that  the  court  impose  a 
competitive  effects  analysis  based  on 
that  new  market  to  find  cognizable 
harm. 

As  discussed  above,  the  United  States 
is  entitled  to  deference  as  to  the  case  it 
brings,  and,  as  Microsoft  makes  clear,  it 
is  not  proper  during  a  Tunney  Act 
review  "to  each  beyond  the  complaint 
to  evaluate  claims.that  the  government 
did  not  make  and  to  inquire  as  to  why 
they  were  not  made."  Microsoft,  56  F.3d 
at  1459.  The  Txumey  Act  does  not 
authorize  the  Court  to  consider 
allegations  not  raised  in  the  Complaint 
based  on  concerns  raised  by  a  member 
of  the  public.  Accordingly,  SBS's 
suggestion  that  the  Complaint  is 
defective  for  failing  to  aUege  harm  in  a 
combined  Spanish-language  television 
and  radio  market  should  be  rejected  as 
a  matter  of  law. 

The  CIS  Properly  Addresses  the  Market 
Effects  Relevant  to  the  Allegations  in  the 
Complaint 

AAI  takes  the  position  that  the  United 
States  has  not  satisfied  its  requirements 
imder  the  Tunney  Act  because  the  CIS 
fails  to  identify  the  competitive  effects 
of  the  transaction  in  an  "overall" 
Spanish-language  media  market  and 
fails  to  justify  the  United  States' 
decision  not  to  challenge  the  transaction 
based  on  those  purported  effects.  This 
position  is  not  valid.  Not  only  is  the 
Court's  review  limited  to  the  case 
actually  brought  by  the  United  States, 
there  is  no  requirement  that  the  United 
States  disclose  its  decision-making  as  to 
cases  it  chooses  not  to  initiate.  Rather, 
the  Timney  Act  provides  that  the  United 
States  must  inform  the  public  about  the 
case  it  did  initiate  and  explain  how  the 
proposed  decree  serves  to  resolve  the 
competitive  effects  alleged  in  the 
Complaint. 

ITie  purpose  of  a  CIS  is  to  provide  the 
publicwith  "basic  data  about  the 
decree"  to  allow  for  informed  comment. 
See  generally  United  States  v.  Microsoft 


Corp.,  215  F.  Supp.  2d  1,  14-15  (D.D.C. 
2002)  (describing  legislative  history 
relating  to  CIS)  (quoting  119  Cong.  Rec. 
at  3452  1973)  (statement  of  Senator 
Tunney  ).  To  that  end,  the  Tunney  Act 
provide ;  that  the  CIS  shall  "recite"  the 
followii  g: 

(1)  Th  B  nature  and  purpose  of  the 
proceed  ng; 

(2)  A  I  lescription  of  the  practices  or 
events  g  ving  rise  to  the  alleged 
violatioi  I  of  the  antitrust  laws; 

(3)  Ar  explanation  of  the  proposal  for 
a  consei  t  judgment,  including  an 
explana  ion  of  any  unusual 

circums  ances  giving  rise  to  such 
proposa  or  any  provision  contained 
therein,  relief  to  be  obtained  thereby, 
and  the  mticipated  effects  on 
competi  tion  of  such  relief; 

(4)  Th  B  remedies  available  to  potential 
private  ilaintiffs  damages  by  the  alleged 
violatio  I  in  the  event  that  such  proposal 
for  the  oonsent  judgment  is  entered  in 
such  proceeding; 

(5)  A I  lescription  of  the  procedures 
availabl ;  for  modification  of  such 
proposa  ;  and 

(6)  A  >  lescription  and  evaluation  of 
altemat:  ves  to  such  proposal  actually 
conside  ed  by  the  United  States. 

15  U.S.C ;.  16(b).  The  United  States'  CIS 
has  satii  fied  all  of  these  requirements. 
More  sp  scifically,  the  CIS  explains  the 
nature  a  nd  piupose  of  the  proceeding  (at 
1-3),  de  scribes  the  events  that  gave  rise 
to  the  aUeged  violation  of  the  antitrust 
law  (at  3-9),  explains  the  proposed 
Final  Ju  Igment  (at  9-15),  explains  the 
remedie ;  available  to  potential  private 
litigants  (at  15),  explains  the  procedures 
availably  for  modifying  the  proposed 
Final  Judgment  (at  15-16).  and 
describe  s  and  evaluates  alternatives  to 
the  proposed  Final  Judgment  (at  16-17). 
There  is  simply  no  requirement  that  the 
Govenunent  identify  piuported  effects  it 
did  not  dlege  in  the  Complaint  or 
explain  why  it  did  not  make  certain 
allegations  in  the  Complaint. 
Accordihgly,  AAI's  challenge  to  the 
sufficiei  icy  of  the  CIS  fails. 

3.  The  C  ovemment's  Investigatioiji  Did 
Not  Dei  Lonstrate  the  Likelihood  of 
Substan  tial  Harm  in  an  "Overall" 
Spanish  -Language  Media  Market 

Altho  igh  the  United  States  has  no 
legal  ob  igation  to  address  matters 
raised  ii  i  the  Complaint,  we  note  that 
the  Uni!  ed  States  conducted  an 
extensi^  e  inquiry  into  the  issue  of 
whethei  the  combination  of  Univision's 
Spanisli-language^elevision  stations 
with  HriC's  Spanish-language  radio 
stations)  in  geographic  regions  where 
both  arq  located  was  likely  to  cause 
significint  anticompetitive  effects.  The 
inquiry  included  numerous  interviews 


of  a  wide  range  of  advertisers  and 
review  of  over  a  million  pages  of 
documents  provided  by  die  defendants 
and  other  entities.  In  the  end,  the 
evidence  did  not  support  the  claims 
proffered  by  the  comments. 

a.  The  evidence  did  not  justify  a 
combined  media  market  for  advertisers. 
The  United  States  has  traditionally 
treated  radio  and  television  as  separate 
antitrust  markets.  Past  investigations 
involving  general-market  (English- 
language)  media  mergers  revealed  that 
few  advertisers  consider  the  two  media 
to  be  close  substitutes;  rather,  most 
advertisers  viewed  the  two  media  as 
separate  or  complementary  products 
given  the  qualitative  differences 
between  the  two  media.^  In  examining 
whether  this  "separate  market" 
conclusion  applied  in  this  transaction, 
the  United  States  recognized  that 
Univision  has  a  strong  presence  in 
Spanish-language  television  and  that,  in 
certain  geographic  markets,  there  are  a 
limited  niunber  of  other  Spanish- 
language  television  stations  with  ratings 
that  would  be  attractive  to  advertisers 
trying  to  reach  Spanish-language 
viewers.  Nevertheless,  the  evidence 
garnered  in  this  investigation  showed 
the  same  qualitative  differences  between 
television  and  radio  that  exist  for 
general-market  advertisers  also  exist  for 
Spanish-language  advertisers.  In  the 
end,  the  investigation  did  not  produce 
sufficient  evidence  to  support  the 
proposition  that  a  significant  number  of 
advertisers  considered  Spanish- 
language  television  and  Spanish- 
language  radio  to  be  sufficienUy 
interchangeable  to  support  the 
"combined"  market  proposed  by  the 
comments.'* 

b.  The  United  States  considered  non 
price  competition.  AAI  also  argues  that 
the  United  States  should  examine 
indicia  of  harm  other  than  price,  such 
as  quality  and  innovation.  AAI  cmt.  at 
4-5.  The  United  States,  in  fact, 
considered  such  indicia  during  this 


3  See,  e.g..  Complaint  n  11-14,  United  States  v. 
Clear  Channel  Communications,  No.  1:00CV02063 
(D.D.C.  filed  Aug.  29,  2000);  Complaint  11  34-41, 
United  States  v.  Chancellor  Media  Company,  Inc., 
No.  CV-97-496  (E.D.  N.Y.  filed  Nov.  6, 1997); 
Complaint  1 12,  United  States  v.  EZ 
Communications,  Inc.,  No.  1:97CV00406  (D.D.C. 
filed  Feb.  27, 1997). 

*  SBS's  submission  does  not  provide  a  basis  to 
establish  a  combined  Spanish-language  television 
and  radio  market.  The  letters  that  SBS  attached  to 
its  comment  as  Exhibit  A  for  the  most  part  discuss 
how  certain  advertisers  depend  on  Spanish- 
language  media  (a  point  with  which  the  United 
States  does  not  disagree).  Only  two  of  the  letters, 
however,  discuss  the  interchangeability  of  Spanish- 
language  television  and  radio  (May  27,  2003  letter 
from  Castor  A.  Feniandez;  May  27,  2003  letter  from 
Caballero  TV  ft  Cable  sales);  the  rest  are  silent  on 
the  issue. 
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investigation.  In  this  case,  the  market  is 
comprised  of  the  competitive 
alternatives  for  certain  advertisers 
seeking  to  purchase  commercial  time  on 
Spanish-language  radio  stations.  Market 
participants  compete  on  the  basis  of 
both  price  and  service  (or  "quality"  or 
"innovation").  See.  e.g.,  Complaint  1  14 
(relevant  product  market  defined  in 
terms  of  options  available  to  certain 
advertisers  facing  "a  small  but 
significant  increase  in  the  price  of 
advertising  time  on  Spanish-language 
radio,  or  a  reduction  in  the  value  of 
services  provided")  (emphasis  added). 
As  the  Complaint  and  CIS  state, 
Entravision  and  HBC  heavily  promote 
their  stations  against  each  other  in  an 
effort  to  gain  high  ratings;  they  program 
and  format  their  stations  in  an  effort  to 
attract  listeners  away  from  each  other; 
they  aggressively  seek  to  acquire 
stations;  and  they  closely  jnonitor  each 
other's  competitive  positions. 
Complaint  1 19;  CIS  at  6.  As  explained 
in  the  CIS,  the  goal  of  the  proposed 
Final  Judgment  is  to  protect  such 
vigorous  price  and  nonprice 
competition  between  Entravision  and 
HBC  by  foreclosing  the  ability  of  a 
combined  Univision/HBC  to  improperly 
influence  Entravision's  strategic 
decision  making  with  regard  to  its  radio 
business.  See  CIS  at  9-11.  Contrary  to 
AAI's  assumption,  the  United  States 
considered  the  many  ways  in  which 
advertisers  benefit  from  competition — 
not  just  price  competition — in  crafting 
its  remedy. 

c.  The  consideration  of  political  and 
cultural  viewpoints  are  extraneous  to 
antitrust  enforcement.  AAI  also  asserts 
that  the  United  States  should  take  into 
account  imder  its  antitrust  analysis 
"consumer  interest  in  diversity  of 
sources  of  political  and  cultmal 
information"  within  a  combined 
Spanish-language  television  and  radio 
market.  AAI  cmt.  at  1,  3-4.  ft  is  not  the 
role  of  the  United  States  to  use  the 
antitrust  laws  to  regulate  actual  content 
or  to  establish  quotas  for  the  types  of 
progranuning  that  media  stations  must 
broadcast.  Accordingly,  we  do  not  seek 
to  ensure  in  the  context  of  a  merger 
review  that  media  companies  provide  a 
balance  of  political  views  or  a  proper 
mix  of  cultural  issues  as  part  of  their 
programming.  The  United  States  does 
seek  to  ensure  that  content  is 
determined  in  a  competitive 
marketplace,  however.  The  relevant 
product  identified  in  the  Complaint  is 
the  provision  of  advertising  time  on 
Spanish-language  radio  stations;  the 
customer  is  an  advertiser  purchasing 
that  time.  In  order  to  supply  this 
product,  media  stations  compete  to  gain 


audience  ratings,  as  it  is  audience  access 
that  is  being  sold  to  the  advertisers.  That 
competition  benefits  advertisers  as 
discussed  above.  It  also  benefits 
individual  audience  members  (listeners 
of  radio  stations)  because  stations  will 
compete  for  their  attention  by  offering 
high  quality  content.  In  this  way,  the 
relief  in  the  Final  Judgment  that  protects 
advertising  competition  also  serves  to 
protect  individual  audience  members  by 
maintaining  vigorous  competition 
between  the  Spanish-language  radio 
stations  owned  by  Univision/HBC  and 
those  owned  by  Entravision. 

d.  The  allegation  that  Univision  may 
refuse  to  deal  with  certain  advertisers  or 
impose  tying  arrangements  does  not 
warrant  condenming  the  transaction. 
SBS  alleges  that  the  merger  will  provide 
Univision  an  enhanced  incentive  to 
refuse  to  deal  with  or  discriminate 
against  Spanish-language  radio 
competitors  who  seek  to  advertise  on 
Univision  and  will  also  provide 
Univision  the  ability  to  "tie"  radio  and 
television  advertising  time  for 
advertisers  who  seek  to  use  both 
mediums.  (SBS  Cmt.  at  3).  The  United 
States  did  not  find  evidence  upon 
which  to  base  a  cause  of  action  pursuant 
to  SBS's  theory.  If  Univision  engages  in 
the  alleged  conduct  in  the  future,  and  if 
the  conduct  satisfies  the  requirements  of 
an  antitrust  violation,  then  the  United 
States  (or  a  private  plaintiff  with 
standing)  could  ch^lenge  the  conduct  at 
that  time.  The  mere  speculation  that 
Univision  will  violate  the  antitrust  laws, 
however,  does  not  justify  enjoining  this 
transaction. 

B.  SBS's  Assertions  That  the  Proposed 
Final  Judgment  Will  Not  Remedy  the 
Competitive  Concerns  Raised  in  the 
Complaint  Are  Unfounded 

SBS  asserts  that  the  remedy  will  not 
address  the  competitive  harms  raised  in 
the  Complaint  because  Univision  will 
still  have  the  ability  to  improperly 
influence  Entravision's  actions  to  the 
detriment  of  radio  competition  between 
Entravision  and  Univision/HBC. 
Specifically.  SBS  contends  that  (1)  the 
existence  of  the  television  affiliation 
agreement  between  Univision  and 
Entravision  will  cause  Entravision  to 
mitigate  its  radio  competition  with  a 
combined  Univision/HBC;  (2) 
Univision's  continued  retention  of 
limited  shareholder  "veto"  rights  in 
Entravision  might  foreclose 
competition-enhcUicing  transactions;  (3) 
the  time  period  to  complete  the  stock 
divestitures  called  for  in  the  proposed 
Final  Judgment  is  too  long;  and  (4) 
Univision's  ability  to  hold  10  percent  of 
Entravision's  stock  will  cause 
Univision/HBC  to  compete  less 


aggressively  against  Entravision.  SBS 
cmt.  at  1.4-6.5 

Contrary  to  SBS's  assertions,  the 
proposed  Final  Judgment  will  preserve 
competition  between  Entravision  and 
HBC  by  restricting  Univision's  ability  to 
control  or  influence  Entravision's  radio 
business  and  by  significantly  reducing 
Univision's  equity  stake  in  Entravision. 
See  as  at  9-13  (describing  specific 
means  by  which  the  proposed  Final 
Judgment  will  preserve  competition). 

Addressing  SBS's  firet  contention,  as 
stated  in  the  CIS,  Univision  and 
Entravision  have  a  long-standing 
television  relationship  in  which 
Entravision  broadcasts  Univision 
progranuning  on  television  stations - 
owned  by  Entravision.  This  relationship 
is  embodied  in  a  pre-existing,  long-term 
affiliation  agreement  that  assigns  rights 
and  responsibilities  to  both  parties  and 
also  provides  for  Univision  to  act  as 
Entravision's  national  sales 
representative  for  television  advertising. 
In  addition  to  the  fact  that  this  vertical 
integration  may  yield  certain 
efficiencies  and  consumer  benefits, 
there  is  nothing  in  this  affiliation 
agreement  that  allows  Univision  to 
control  any  Entravision  radio  decision, 
including  decisions  regarding  the 
acquisition  of  radio  stations.  Moreover, 
the  decree  itself  mandates  that  the  two 
companies  act  as  independent  entities 
and  there  s  no  reason  to  believe  that 
Univision  will  violate  the  terms  of  the 
decree  (and  thereby  subject  itself  to 
contempt  of  court  proceedings)  by  using 
its  television  relationship  to  influence 
any  Entravision  strategic  decision.  The 
Division  found  no  evidence  to  suggest 
that  the  mere  fact  that  a  television 
affihation  agreement  exists  between 
them  enables  Univision  to  unduly 
influence  Entravision's  decisions  with 
respect  to  its  radio  business,  the  only 
area  in  which  the  combined  Univision/ 
HBC  will  compete  with  Entravision. 
Finally,  Entravision  has  every  incentive 
to  operate  its  radio  stations  in  a  fully 
competitive  maimer. 

As  to  SBS's  second  contention, 
although  Univision  will  maintain  a  few 
limited  governance  rights  in  Entravision 
that  it  held  prior  to  the  contemplation 
of  this  merger,  the  proposed  Final 
Judgment  eliminates  Univision's  ability 
to  exercise  these  rights  over  Entravision 
radio  decisions.  The  rights  that  are 
retained  relate  to  the  two  entities' 
television  relationship,  which  is  not  a 
basis  of  concern  alleged  in  the 


>  As  noted  above,  AAI  asserts  that  the  CIS  tails 
to  explain  why  Univision  was  not  forced  to 
relinquish  all  its  shareholder  "veto"  rights  in 
Entravision  and  to  divest  all  its  Entravision  equity. 
AAI  cmt.  at  1  n.2.  These  points  are  addressed  in 
this  mponse  to  SBS's  comments. 
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Complaint.  Univision  will  retain  a 
modified  right  to  veto  a  merger  or 
transfer  of  ownership  of  Entravision. 
Although  this  right  does  impact 
ultimate  ownership  of  Entravision,  it 
cannot  be  used  to  veto  or  influence  day- 
to-day  decisiojis  relating  to  radio 
competition  or  strategic  decisions  such 
as  the  buying  or  selling  of  individual 
radio  stations. 

With  respect  to  SBS's  third 
<:ontention,  while  the  United  States 
traditionally  requires  defendants  to 
divest  business  assets  as  expeditiously 
as  possible  to  maintain  their  value  and 
ongoing  capabilities,  the  relief  sought 
here  is  for  divestiture  of  stock,  the 
retention  of  which  does  not  raise  the 
same  spoliation  concerns  as  the 
retention  of  business  assets  raises. 
Moreover,  based  on  our  investigation, 
we  concluded  that  a  forced  divestiture 
of  equity  within  a  short  amount  of  time 
could  cause  material  hardship  to 
Entravision's  vitality  as  a  significant 
competitor  (for  example,  a  "fire-sale"  of 
Univision's  stock  holdings  in 
Entravision  could  depress  Entravision's 
stock  price  to  the  point  that  it  would  not 
be  able  to  issue  equity  to  fund  potential 
acquisitions).  Such  hardship  should  be 
avoided  or  minimized  if  at  all  possible 
so  as  to  maintain  Entravision  as  a  strong 
competitor  to  the  unified  Univision/ 
HBC.  The  time  period  relfects  a 
balancing  designed  to  minimize  the 
potential  harms  to  competition  that 
might  arise  from  a  divestiture  that 
proceeds  either  too  slowly  or  too 
rapidly. 

Finally,  responding  to  SBS's  fourth 
contention,  under  the  circumstances  of 
this  case,  Univision's  ability  to  hold  no 
more  than  10  percent  of  Entravision's 
equity  will  not  give  it  control  or  even 
significant  influence  over  Entravision's 
business  decisions.  The  decree 
significantly  restrains  Univision's 
ability  to  participate  in  Entravision's 
governance.  For  example,  Univision 
will  not  be  allowed:  To  suggest  or 
nominate  any  candidate  for 
Entravision's  board  of  directors;  to  have 
Univision  employees  serve  as 
Entravision  employees;  to  participate  in 
any  Entravision  board  of  directors 
meeting  ;  to  vote  its  equity;  and  to  have 
access  to  any  of  Entravision's 
competitively  sensitive  information.  See 
Final  Judgment,  Section  VI.  Moreover, 
Univision's  reduced  equity  stake  in 
Entravision  is  not  sufficiently  large  to 
affect  competition  between  them  given 
the  market  structure  of  the  relevant 
geographic  markets  at  issue.^ 


V.  Cone  usion 


*C/.  Archer-Danieh-MicUand.  272  F.  Supp.  2d  at 
8  (crediting  the  Government's  statement  in  Tunney 
Act  proceeding  that  factual  investigation  showed 


After 


:areful  consideration  of  these 


public  c  smments,  the  United  States  has 
concluded  that  entry  of  the  Proposed 
Final  Jutigment  will  provide  an  effective 
and  appropriate  remedy  for  the  antitrust 
violatioi  I  alleged  in  the  Complaint  and 
is,  there  ore,  in  the  public  interest. 
PursuaD  t  to  Section  16(d)  of  the  Tunney 
Act,  the  United  States  is  submitting 
these  pi  blic  conunents  and  this 
Respons  e  to  the  Federal  Register  for 
publical  ion.  After  these  comments  and 
this  Res  jonse  are  published  in  the 
Federal  Register,  the  United  States  will 
move  th  is  Court  to  enter  the  Proposed 
Final  ]u  Igment. 

Dated   tiis  31st  day  of  October,  2003. 
Ri  tpectfully  submitted, 

/s, 


Unitec 
7th  Sti  iet, 
20530. 


William  1.  Stallings, 

Litigatioi  III  Section,  Antitrust  Division, 


States  Department  of  Justice,  325 
NW..  Suite  300.  Washington,  DC 


Certifici  ite  of  Service 

The  u  nidersigned  certifies  that  a  copy 
of  the  fc  regoing  Response  to  Public 
Comme:  its  was  served  on  the  following 
counsel  by  electronic  mail  in  PDF 
format,  his  31st  day  of  October,  2003: 
John  M.  Taladay,  Howerey,  Simon, 

Arnold  &  White  L.L.P.,  1299 

Pennsylvania  Avenue,  NW., 

Washington,  DC  20004-2402; 
Neil  W.JImus,  Vinson  &  Elkins  L.L.P. 
,  The  V  rillard  Office  Building,  1455 

Penni  ylvania  Avenue,  NW., 

Wash  ngton,  DC  20004-1008; 
and  on  he  following  entities  by 
facsimile  and  U.S.  Mail,  on  this  same 
date: 
Albert  J ..  Foer,  The  American  Antitrust 

Institi  ite,  219  Ellicott  Street,  NW. 

Washington,  DC  20008,  (202)  276- 

6002   phone),  (202)  966-8711 

(facsi  nile); 
Claudia  R.  Higgins,  Counsel  for  Spanish 

Broac  casting  Systems,  Kaye  Scholer 
101  15th  Street,  NW.,  Suite  1100, 


/ 

Willian 


LLP, 

Washington,  DC  20005,  (202)  682- 

3653 

(facsi 


phone),  (202)  682-3580 
nile). 

;/ 


H.  Stallings 


June  12,  ^003 

James  R.  Wade 

Chief,  Li  igation  III  Section,  Antitrust 
Divisit  n.  United  States  Dept.  of  Justice,  325 
7th  Sti  eet,  N.W.,  Suite  300.  Washington, 
DC  20  ■>30 

Ce:  Chai  man  Michael  Powell,  Federal 
Coma  iinications  Commission 


that  two  c  3mpanies  operated  as  independent 
competito  rs  notwithstanding  one  company's  partial 
equity  ovv  lership  in  the  other). 


Re:  U.S.  v.  Univision  Communications,  Civ. 

Action  No.  1:Q3CV00758 

Dear  Mr.  Wade:  These  constitute  the 
Tunney  Act  comments  of  the  American 
Antitrust  Institute  ("AAI")  in  regard  to  the 
acquisition  of  Hispanic  Broadcasting 
Corporation  ("HBC':)  by  Univision 
Communications  Inc.  ("Univision").' 

The  Competitive  Impact  Statement  ("CIS") 
in  this  case  appears  to  reflect  an  unduly 
narrow  interpretation  of  the  Clayton  Act.  We 
have  only  minor  quarrels  with  the  standard 
analysis  embodied  in  the  QS  insofar  as  it 
identifies  horizontal  overlaps  in  the  Spanish- 
language  radio  industry  and  seeks  to 
eliminate  these  overlaps  through 
divestitures.^  Our  principal  concem  is  with 
what  the  QS  fails  to  address.  It  should 
evaluate  the  consequences  of  this  merger  in 
conventional  terms  in  an  overall  market 
consisting  of  Spanish-langiiage  media, 
examining  such  traditional  criteria  as 
advertising  effects.  In  addition,  it  should 
evaluate  the  consumer  interest  in  diversity  of 
sources  of  political  and  cultural  information 
within  this  more  general  market. 

I.  The  CIS  Ignores  the  Elephant  in  the  Room 

The  CIS  states  that  HBC  is  the  nation's 
largest  Spanish-language  radio  broadcaster 
and  that  Univision  is  the  largest  Spanish- 
language  media  company  in  the  U.S. 

Univision  is  described  as  having  two 
Spanish-language  broadcast  networks, 
Univision  and  Telefutura,  one  cable  channel, 
Calavision,  and  several  other  Spanish- 
language  media  operations,  including 
Internet  sites  and  services,  music  recording, 
distribution,  and  publishing.  Univision  also 
has  a  30-percent  equity  share  in  Entravision, 
which  owns  or  operates  55  mostly-Spanish 
radio  stations  and  49  television  stations  that 
broadcast  Univision  programming.  We  are 
not  informed  of  Univision's  market  share  in 
Spanish-language  television. 

HBC  owns  or  operates  more  than  60  radio 
stations,  virtually  all  broadcasting  in 
Spanish.  We  are  not  informed  of  HBC's 
market  share  in  Spanish-language  radio.  And, 
of  course,  we  are  not  informed  of  market 
shares  in  any  combined  Spanish-lemguage 
media  market. 

The  Complaint  is  limited  to  the  provision 
of  advertising  time  on  Spanish-language 
radio  stations  to  advertisers  that  consider 
Spanish-language  radio  to  be  a  particularly 
effective  medium.  This  is  the  only  product 
market  deemed  relevant.  Six  metropolitan 
areas  are  designated  as  the  relevant 
geographic  markets. 

The  "elephant  in  the  room"  whose 
presence  has  been  mentioned  in  the  CIS  but 
given  no  antitrust  importance,  is  television. 
We  recognize  that  the  Antitrust  Division  has 
traditionally  treated  radio  and  television  as 


^The  AAI  is  an  independent  501(c)(3)  research, 
education,  and  advocacy  organization  described  at 
www.antitrustinstitute.org. 

^  For  example,  we  are  puzzled  by  the  CIS's  failure 
to  explain  why  the  Proposed  Final  Judgment  does 
not  require  elimination  of  all  shareholder  rights  that 
Univision  currently  possesses  in  Entravision  and 
for  failing  to  explain  why  it  allows  Univision  to 
retain  any  stock  in  Entravision.  If  these  are  simply 
the  best  compromises  the  Division  could  get,  why 
not  say  so? 


separate  markets,  in  that  there  are  so  many 
sources  of  information  for  English-speakers 
that  diversity  of  sources  has  not  appeared  to 
rise  to  an  antitrust  concern.  But  here  we  are 
potentially  face  with  a  different  situation. 
Should  television  and  radio  directed  at  a 
Spanish-speaking  audience  be  deemed  a 
relevant  market,  not  on  the  basis  of 
competition  for  advertising  but  on  the  basis 
of  competition  for  the  consumer's  attention? 
Even  though  the  merger,  after  the  divestiture 
of  overlap  radio  markets,  will  arguably  not 
increase  concentration  in  either  the 
television  or  the  radio  market,  will  it  reduce 
in  a  significant  way  the  diversity  of  sources 
of  political  and  cultural  information  available 
to  Ae  Spanish-speaking  consimier?  This  also 
raises  the  question  of  the  role  of  other  aspects 
of  Spanish-language  media,  such  as 
newspaper  publishing  and  the  Internet, 
which  are  not  discussed  in  the  dS.  An 
appropriate  larger  Spanish-language  market 
should  be  analyzed  not  only  in  traditional 
(advertising)  terms  but  also  in  terms  of 
diversity  of  content  sources. ^ 

n.  The  Hypothetical  of  the  Dominating  Voice 

Consider  the  following  hypothetical.  There 
is  a  substantial  group  of  Americans  who  only 
speak  Spanish  and  whose  sources  of 
information  are  limited  to  Spanish-speaking 
TV,  Spanish-speaking  radio,  and  Spanish- 
speaking  newspapers.  A  single  corporation 
by  acquisition  gains  control  over  all  three 
media.  The  head  of  that  corporation  would 
be  in  the  position  to  wield  enormous 
political  and  economic  influence  by 
determining  what  the  Spanish-spe^ng 
conmiimity  will  know  and  believe.  He  or  she 
could  determine  what  political  candidates 
will  gain  exposure  to  the  Spanish-speaking 
electorate  and  whether  that  exposiu-e  will  be 
positive,  negative,  or  neutral.  Being  able  to 
sway  a  substantial  part  of  the  Hispanic  vote 
could  determine  the  outcome  of  local,  state, 
and  national  elections  and  the  owner  of  this 
political  power  would  be  in  position  to  make 
deals  with  a  political  party  and  with  an 
Administration.  The  same  corporation  could 
dramatically  influence  within  the  Spanish- 
speaking  commimity  which  cultural  trends, 
products  and  services  will  be  ignored, 
denigrated  or  positively  portrayed,  thereby 
having  a  significant  impact  on  the  economy. 
This  is  the  Hypothetical  of  a  Dominating 
Voice. 

Are  the  assumptions  of  this  hypothetical 
far  removed  from  the  reality  of  the  present 
acquisition?*  Aside  from  the  distinction  that 
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'  It  is  true  that  for  much  of  radio  and  TV,  the 
consumer  is  not  directly  charged  for  consuming  the 
product,  although  higher  advertising  costs  may  be 
passed  on  to  the  consiuner  in  product  prices  and 
the  consumer  has  opportunity  costs  that  represent 
a  kind  of  price  to  be  paid  for  consimiption. 
Nonetheless,  producers  of,  e.g..  news,  are  in 
competition  with  one  another  not  only  to  gain 
advertisers,  but  to  gain  the  consumer's  business. 
Compare  this  with  doctors  who  compete  with  one 
another  for  their  patient's  business,  even  though  the 
medical  bill  may  be  paid  by  a  third  party.  Would 
not  the  importance  of  consumer  choice  in  medical 
care  justiiy  an  antitrust  case  if  the  only  two  medical 
practices  in  a  conununity  were  to  merge,  even  if  the 
merger  would  be  guaranteed  by  the  doctors  not  to 
affect  the  fees  charged  to  health  insurers? 

*  According  to  various  sources,  at  least  9%  of 
Hispanics  do  not  speak  English  at  all,  and  at  least 


the  present  merger  does  not  involve 
newspapers,  one  can  not  tell  from  the  CaS 
because  the  implications  of  putting  the 
leading  Hispanic  radio  and  TV  stations  under 
the  same  corporate  control  is  not  addressed. 
In  the  section  on  Alternatives  to  the  Proposed 
Final  Judgment,  we  are  only  told  that  the 
Department  considered  a  full  trial  on  the 
merits  and  a  proposal  by  the  defendants  for 
placing  Entravision  stock  into  a  long-term 
trust. 

Having  advised  the  public  that  the  leading 
Spanish-language  TV  conglomerate  was 
acquiring  the  leading  Spanish-language  radio 
company,  the  DOJ  has  the  Tunney  Act 
obligation  to  explain  why  it  has  made  the 
determination  that  this  highly  suggestive 
scenario  is  of  no  antitrust  concern.  The  fact 
that  there  are  relevant  antitrust  markets  for 
Hispanic  radio  and  Hispanic  TV  does  not 
perclude  the  possibility  that  in  certain 
circumstances  there  may  also  be  a  larger 
relevant  antitrust  market,  depending  on  what 
types  of  anticompetitive  effects  one  is 
concerned  about.  There  is  no  inconsistency 
in  j>eing  concerned  both  with  advertising 
rates  in  radio  markets  and  diversity  of 
producers/editors  of  content  in  a  more 
general  market  for  information  or  specifics 
categories  of  information. 

Let  us  be  more  precise  about  what 
information  is  lacking. 

1.  What  proportion  of  Spanish-speaking 
consumers  in  the  U.S.  are  completely  or 
highly  dependent  upon  Spanish-language 
sources  of  information?  (Call  this  the  "highly 
dependent  consumer  market.") 

2.  What  proportion  of  the  highly 
dependent  consumer  market  pre-  and  post- 
merger  depend  on  the  merging  parties  as  a 
principal  source  of  information? 

3.  What  options  apart  from  Univision  and 
HBC  are  available  to  the  highly  dependent 
consumer  market,  pre-  and  post-merger? 

4.  Using  a  variety  of  measures  (e.g., 
advertising  dollars,  number  of  message 
recipients,  contact  houra),  how  substantial 
are  these  options  in  comparison  to  Univision 
and  HBC?  What  are  the  relevant  market 
shares  and  HHI's? 

We  recognize  that  these  are  not  easy 
questions  to  answer,  and  that  the  answers 
will  depend  on  the  assimiptions  made  about 
such  matters  as  the  definition  of  'highly 
dependent'.  Nevertheless,  with  answers  to 
these  questions  and  explicitness  about  the 
assumptions  used,  one  can  begin  to  evaluate 
whether  the  Hypothesis  of  a  Dominating 
Voice  represents  a  realistic  threat. 


15%  do  not  speak  the  language  well.  Spanish  is 
said  to  be  the  language  most  frequently  spoken  by 
nearly  75%  of  adults  in  the  top  ten  Hispanic 
metropolitan  areas.  If  these  figures  are 
approximately  correct,  there  appears  to  be  reason  to 
believe  that  at  least  a  significant  section  of  the 
Spanish-speaking  community  in  the  U.S.  is  highly 
dependent  on  information  it  receives  in  Spanish 
and  that  English  is  in  these  situations  an  inadequate 
substitute.  There  are  also  studies  demonstrating  that 
commercial  information  conveyed  in  Spanish  is  far 
more  persuasive  to  this  group  than  information 
conveyed  in  English,  even  among  those  who  are 
bilingual.  Arguably,  the  same  would  be  true  of 
political  information. 


m.  Protecting  the  PnUic  Interert  Roquina 
Analysis  of  the  Impact  of  This  Acquisition 
CO  GHnmner  Choice 

Based  on  what  is  said  in  the  OS,  there  is 
no  evidence  that  the  DOJ  has  considered 
anything  other  than  the  probability  of  short- 
term  price  increases.  Why  no  discussion  of 
such  other  traditional  antitrust  concerns  as 
the  effect  on  consumer  choice?  ^  There  have 
been  many  antitrust  cases  in  which  non-price 
factors  were  considered.^  As  one  example,  in 
United  States  v.  Philadelphia  National  Bank, 
the  Court  expressed  a  concern  with  possible 
adverse  effects  of  a  bank  merger  on  "price, 
variety  of  credit  arrangements,  convenience 
of  location,  attractiveness  of  physical 
surroundings,  credit  information,  investment 
advice,  service  charges,  personal 
accommodations,  advertising,  miscellaneous 
special  and  extra  services*  *  ••■7 

Theories  of  possible  antitrust  liabiUty  in 
Firet  Amendment-related  cases  come  from 
many  reputable  sources.  For  example,  Robert 
H.-  Lande  and  Neil  W.  Averitt  have  argued 
that  consimier  choice  is  no  less  a  goal  of 
antitrust  than  competitive  pricing.*  Maurice 
E.  Stucke  and  Allen  P.  Grunes,  two  DOJ 
attorneys,  have  argued  that  it  is  proper  to 
look  beyond  price  effects  to  "the  marketplace 
of  ideas"  in  order  to  consider  non-price 
dimensions  of  economic  competition,  such  as 
diminished  quality  and  choice.^  Joseph 
Farrell,  a  former  C^ef  Economist  for  the 
Antitrust  Division,  argued  that  price  is 
merely  a  synecdoche  (a  part  representing  the 
whole)  for  what  we  desire  from  competition 
(i.e.,  innovation,  quality,  and  price),  and  that 
it  does  not  always  adequately  represent  the 
package  of  desirables."*  Robert  Pitofsky  has 
argued  that  non-economic  political  values 
such  as  the  First  Amendment  can  be  relevant 
and  may  justify  a  higher  degree  of  scrutiny 
in  certain  cases."  FTC  Conunissioner 
Thomas  Leary  has  argued  that  diversity  is  an 
appropriate  goal  of  antitrust. '^ 


^  Although  the  Federal  Communications 
Commission  has  the  opportunity  to  stop  this  merger 
on  "public  interest"  grounds,  this  possibility  would 
not  relieve  the  Department  of  Justice  from  fully 
considering  legitimate  antitrust  theories  of 
competitive  harm  that  coincidentally  have  the 
benefit  of  protecting  First  Amendment  values. 

*  See  Robert  H.  Lande,  "Consumer  Choice  and 
Antitrust,"  62  U.  Pitt.  L  Rev.  503,  508-512,  and 
cases  cited  therein. 

'374  U.S.  363,368(1968). 

"  "Consumer  Sovereignty:  A  Unified  Theory  of 
Antitrust  and  Consumer  Protection  Law,"  65 
Antitrust  L).  713.  715  (1997). 

'"Antitrust  and  the  Marketplace  of  Ideas,"  69 
AntihTist  L.J.  249  at  297  (2001). 

'"  "Thoughts  on  Antitrust  and  Innovation," 
Speech  to  the  National  Economists  Club, 
Washington,  DC  (Jan.  25,  2001),  at  h«p.// 
www.usdoi.gov/ati/public/speeches/7402.pdf. 

' '  Robert  Pitofsky.  The  Political  Content  of 
Antitrust,  127  U.  PA.  L.  REV.  1051  (1979). 

"  See  Thomas  B.  Leary.  "The  Significance  of 
Variety  in  Antitrust  Analysis,"  based  on  a  speech 
delivered  at  the  Steptoe  ft  Johnson  2000  Antitrust 
Conference,  on  May  18,  2000.  and  available  at  httpJ 
/www.flc.gqv/speeches/leary/alljva4.htm: 

"It  does  not  make  sense  to  simply  ignore  the 
issue,  however,  because  for  many  consumers 
variety  may  be  a  more  significant  issue  than  price. 
Consider  the  example  of  two  chains  of  bookstores 

Continued 
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We  are  told  in  the  QS  that  the  Court  may 
only  review  the  remedy  in  relation  to4he 
violations  that  the  U.S.  has  alleged  in  its 
Complaint.  It  might  be  argued  that  the  IX)J 
decision  not  to  include  a  general  Spanish- 
language  media  market  in  its  complaint  is  the 
end  of  the  story.  But,  as  the  CIS  quotes  the 
Ninth  Circuit,  "The  court's  role  in  protecting 
the  public  interest  is  one  of  insuring  that  the 
government  has  not  breached  its  duty  to  the 
public  in  consenting  to  the  decree.  The  court 
is  required  to  determine  not  whether  a 
particular  decree  is  the  one  that  will  best 
serve  society,  but  whether  the  settlement  is 
"within  the  reaches  of  the  public  interest." 
United  States  v.  Bechtel  Corp..  648  F.2d  660, 
666  (9th  Cir.  1981)."  Because  in  practice  a 
complaint  is  drawn  up  by  the  DOJ  at  the 
same  time  as  a  settlement  order  is  drafted, 
the  complaint  is  to  some  degree,  in  reality, 
not  merely  the  cause  of  the  settlement,  but 
the  result  of  the  settlement.  Although  we  do 
not  want  courts  to  displace  the  DO)  role  of 
determining  what  goes  into  a  complaint,  a 
settlement  that  does  not  deal  with  obvious 
antitrust  issues  should  not  be  approved  until 
the  QS  adequately  explains  what  is  going  on. 

In  this  acquisition,  the  Complaint  includes 
facts  about  the  two  companies  that  would  . 
suggest  to  many  observers  that  there  may  be 
critically  important  competitive  issues  that 
go  beyond  the  radio  market.  If  the  Tunney 
Act  is  to  protect  the  public  interest,  including 
the  perception  that  antitrust  settlements  are 
not  based  on  political  considerations,  both 
the  public  and  the  coud  must  be  provided 
with  sufficient  information  to  determine 
whether  the  complaint  itself  was 
unreasonably  limited. 

The  legislative  genesis  of  the  Tunney  Act 
was  concern  that  settlements  might  be  made 
on  the  basis  of  political  rather  than  strictly 
professional  analysis.  To  expand  the 
Hypothetical  of  a  Dominating  Voice,  if  the 
ownership  of  the  merging  parties  happened 
to  be  of  the  same  political  party  as  a 
particular  national  Administration,  allowing 
the  merger  to  proceed,  subject  only  to  a  mild 
radio  divestiture,  with  the  potential  of 
political  gain  for  the  political  party,  this 
would  be  the  type  of  politicization  of 
antitrust  that  the  Tunney  Act  was  intended 
to  remove. 

We  certainly  do  not  charge  that  this 
specific  merger  is  being  approved  for 
political  gain,  but  are  trying  to  make  a  larger 
point.  In  order  to  protect  antitrust  from 


(or  video  rental  stores)  that  compete  in  myriad 
neighborhoods,  with  a  largely  local  clientele.  One 
of  the  chains  features  best  sellers  or  the  most 
popular  films,  the  other  chain  has  a  more  eclectic 
ofi^ring;  including  a  wider  range  of  special  interest 
and  "artistic"  selections.  If  the  first  chain  were  to 
acquire  the  second,  there  might  well  be  some  local 
price  effects,  but  the  most  important  effect  on  most 
consumers  (but,  not  all)  is  likely  to  be  the  effect  on 
variety  if  the  combined  store  adopts  the  buyer's 
business  model. 

"This  reality  does  not  mean  that  the  merger 
should  be  attacked  on  that  account.  It  might  well 
be.  for  example,  that  it  is  a  lot  easier  for  a  potential 
new  entrant  to  provide  variety  competition  for  the 
merged  enterprise  than  it  would  be  to  provide  price 
competition.  What  it  does  mean  is  that  an  initial 
focus  on  a  hypothetical  price  effect,  according  to 
traditional  Guidelines  analysis,  might  miss  the  most 
important  questions." 


perceptidns  of  political  influence,  it  is 
essential  that  the  Tuimey  Act's  public 
interest  c  versight  be  fully  informed,  with  all 
relevant  najor  antitrust  theories  fully 
ventilate  1  in  the  CIS. 


Albert  A, 
Presiden 


Sincerely, 
Foer 


July  18 

James  R. 

Chief. 
Divisi(ki 
SevenI  'i 


;oo3 

Wade 

ion  m  Section,  Antitrust 
U.S.  Department  of  Justice,  325 
Street,  NW.,  Suite  300, 
Washington,  DC.  20530 


Li\  igatii 


Re:  Unitt  d  States  v.  Univision 

Comm  mications  Inc.,  Civ.  Action  No. 

1:03C\  00758 

Dear  N  r.  Wade:  Pursuant  to  the  Antitrust 
Procedui  es  and  Penalties  Act,  15  U.S.C. 
§§  16(b)-  (h),  Spanish  Broadcasting  System, 
Inc.  ("SE  S")  respectfully  submits  its 
commen  s  on  the  proposed  Final  Judgment 
filed  on :  «larch  26,  2003,  by  the  Antitrust 
Division  of  the  U.S.  Department  of  Justice 
("Depart  nent")  in  connection  with  the 
proposec  acquisition  of  Hispanic 
Broadcai  ting  Corporation  ("HBC")  by 
Univisio  i  Communications  Inc. 
("Univis  on"). 

A  Uni'  ision  and  HBC  combination  raises 
serious  a  ntitrust  issues  that  the  Department's 
proposec  Final  Judgment  fails  to  address. 
The  draff  decree  leaves  unremedied 
significaht  harm  to  competition  and 
consume  rs  that  surely  will  result  from  the 
combina  ion  of  the  dominant  firm  in 
Spanish-  language  radio  (HBC)  with  the 
dominai  t  firm  in  Spanish-language 
televisio  i  (Univision).  Even  if,  as  the 
Departm  Jnt  of  Complaint  posits,  Spanish- 
languagt  radio  and  television  belong  in 
separate  markets,  the  remedy  the  Department 
selected  "ails  to  solve  the  competitive 
problem  it  identified:  Univision's  significant 
influeno  s  over  one  of  HBC's  closest 
competil  ors  in  Spanish-language  radio, 
Entravis  on  Communications  Corporation 
("Entrav  sion").  The  settlement  only  partially 
and  inco  mpletely  disentangles  Univision  and 
Entravis  on.  Moreover,  the  inadequate 
remedy  I  [le  Department  selected  requires  six 
years  to  mplement,  a  period  during  which 
the  trana  action  will  continue  to  harm 
competil  ion  and  consumers.  Accordingly,  the 
Court  sh  )uld  reject  the  proposed  Final 
Judgmen  t  as  not  within  the  reaches  of  the  ~ 
public  ii  terest. 

1.  SBS  initially  notes  its  disagreement  with 
the  Depj  rtment's  decision  to  confine  its 
analysis  to  the  product  market  for  the 
"provision  of  advertising  time  on  Spanish- 
languagd  radio"  (Compl.  \  14).  The 
Dep^raent  defined  this  market  because 
"(mjany  local  and  national  advertises"  would 
"not  tun  \  to  other  media,  including  radio  that 
is  not  br  mdcast  in  Spanish,  if  faced  with  a 
small  bu  t  significant  increase  in  the  price  of 
advertis:  ng  time  on  Spanish-language  radio" 
or  its  eqi  livalent  (Id.  emphasis  added.  The 
Departmient,  however,  provides  no 
justification  for  ignoring  the  many  other 
advertisi  irs  for  whom  Spanish-language  radio 


and  television  are  good  substitutes.'  From 
the  perspective  of  Uiese  advertisers,  an  HBC/ 
Univision  combination  is  effectively  a  merger 
to  monopoly,  for  it  combines  the  dominant 
Spanish-language  radio  broadcaster  (HBC) 
with  the  dominant  Spanish-language 
television  broadcaster  (Univision). ^  This 
Spanish-language  broadcasting  market 
(defined  from  the  perspective  of  advertisers 
for  which  Spanish-language  television  and 
radio  are  good  substitutes)  easily  coexists 
with  a  Spanish-language  radio-only  market 
(defined  form  the  jierspective  of  other 
advertisers).  The  Department's  Complaint 
and  Competitive  Impact  Statement  are 
entirely  silent  on  why  the  Department  has 
chosen  to  ignore  the  interests  of  advertiser^ 
who  are  vulnerable  to  the  enhanced  market 
power  HBC  and  Univision  will  enjoy  as  a 
result  of  their  combination. 

Even  accepting  thatSpanish-language 
radio  and  Spanish-language  television  belong 
in  separate  markets,  SBS  disagrees  with  the 
Department's  conclusion  that  the  only 
competitive  harm  from  this  acquisition  flows 
from  Univision's  ownership  of  a  significant 
stake  in  both  Entravision  and  HBC. 
Specifically,  Univision's  acquisition  of  the 
dominant  Spanish-language  radio 
broadcaster,  HBC,  will  give  Univision,  the 
dominant  Spanish-language  television 
broadcaster,  an  enhanced  inventive  to  refuse 
to  deal  with  or  discriminate  against  Spanish- 
language  radio  competitors  (such  as  SBS) 
who  seek  to  advertise  through  Univision. 
Advertising  on  television  is  important  for 
promoting  Spanish-language  radio  stations 
and  thus  for  surmounting  Uie  high  entry 
barriers  in  Spanish-radio  language  that  the 
Complaint  identifies  (Compl.  127). 

Moreover,  after  the  merger,  Univision/HBC 
will  have  the  power  to  insist  that  Spanish- 


'  Letters  expressing  the  views  of  such  adveriisers 
can  be  found  in  a  numl)er  of  letters  filed  with  the 
Federal  Communications  Commission.  See,  e.g.. 
Letter  from  Phillip  L.  Verveer  et  al..  Attorneys 
Willkie  Fan  8t  Gallagher  to  Marlene  H.  Dortch, 
Secretary,  Federal  Communications  Commission 
(June  2,  2003)  (attachments),  available  at  http:// 
gullfoss2.fcc.gov/prod/ecfs/comsrch_v2.cgi 
(proceeding  No.  MB02-235)  (attached  hereto  as 
Exhibit  A).  These  letters  demonstrate  that  there  are 
many  advertisers  for  whom  the  relevant  market  for 
analyzing  this  transaction  is  not  properly  confined 
to  Spanish-language  radio. 

2  HBC's  2003  10-K  explains  that  it  "is  the  largest 
Spanish-language  radio  broadcasting  company." 
Hispanics  Broadcasting  Corp.  Form  10-K  (Mar.  31, 
2003),  available  at  http://www.sec.gov/Archives/ 
edgar/data922503/000104746903011344/ 
a2107ia8zl0-k.htm.  Univision  "is  the  dominant 
broadcaster  of  Spanish-language  television  in  the 
United  States,  capturing  an  approximate  81% 
audience  share."  Entravision  Communications 
Corporation  Aimual  Report  for  2001,  at  25. 
available  at  www.entTavision.com.  HBC's  and 
Univision's  combined  dominance  is  illustrated  by 
letters  and  charts  filed  with  the  Federal 
Conununications  Commission.  See  Letter  from 
Phillip  L.  Verveer  et  al..  Attorneys  Willkie  Farr  & 
Gallagher  to  Marlene  H.  Dortch,  Secretary,  Federal 
Communications  Commission  Quae  11,  2003) 
(attached  as  Exhibit  B)  and  Letter  from  Andres  Jay 
Schwartzman,  President  and  CEO,  Media  Access 
Project  to  Marlene  H.  Dortch,  Secretary,  Federal 
Communications  Commission  (June  9,  2003) 
available  at  http://guUfoss2.fcc.gov/prod/ecfs/ 
comsrch_v2.cgi  (proceeding  No.  MB02-235) 
(attached  as  Exhibit  C). 
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language  advertisers  who  wish  to  advertise 
through  both  radio  and  television  purchase 
time  from  both  Univision  and  HBC  rather 
than  from  the  meiged  firm's  rivals,  including 
SBS.  Such  difficult-to-detect  and  subtle  tying 
arrangements  or  refusals  to  deal — ^realistic 
possibilities  here— impair  competition.  See, 
e.g.,  Lorain  Journal  Co.  v.  United  States,  342 
U.S.  143  (1951).  It  is  imrealistic  to  expect 
that,  following  the  acquisition,  advertisers 
will  stand  up  to  the  HBC/Univision  colossus 
and  challenge  such  practices  themselves.  The 
Clayton  Act  properly  is  invoked  to  restrain 
these  restraints  in  their  incipiency. 

The  Department's  failure  to  grapple  with 
any  of  the  competitive  problems  posed  by 
combining  the  dominant  Spanish-language 
radio  broadcaster  with  the  dominant 
Spanish-language  television  broadcaster 
should  cause  this  Court  to  conduct  an 
especially  careful  Tunney  Act  review.  To  be 
sure,  that  review  is  largely  confined  to 
determining  whether  the  remedy  the 
Department  selected  is  a  reasonable  one  for 
the  competitive  problem  identified  in  the 
Department's  Complaint.  See  United  States  v. 
Microsoft  Corp.,  56  F.3d  1448,  1461-62  (D.C. 
Cir.  1995).  But  when  as  here,  the  Department 
has  exercised  its  prosecutorial  discretion  to 
tailor  its  Complaint  narrowly  to  the  remedy 
selected,  the  Court  must  pay  special  attention 
to  ensure  that  the  fit  between  remedy  and 
Complaint  is  indeed  within  the  reaches  of  the 
public  interest.  As  explained  below,  the  fit 
here  is  very  poor  indeed. 

2.  The  competitive  problem  the  Compliant 
identifies  is  that  Univision's  significant 
control  over,  and  its  eqmty  stake  in, 
Entravision  will  cause  HBC  and  Entravision 
to  pull  their  competitive  punches  once  HBC 
falls  under  Univision's  control.  The  proposed 
Final  Judgment  seeks  to  preserve  HBC/ 
Entravision  competition  by  requiring 
Univision  to  reduce  its  equity  stake  in 
Entravision  and  to  relinquish  certain  rights 
Univision  holds  to  control  or  influence 
Entravision's  competitive  activities.  For  a 
number  of  reasons,  the  proposed  Final 
Judgment  will  not  adequately  protect 
purchasers  of  radio  advertising  from  the 
adverse  consequences  of  Univision's 
pfbposed  acquisition  of  HBC. 

First,  the  Department's  requirement  that 
Univision  surrender  certain  rights  and  dilute 
its  stock  holding  in  Entravision  fails  to 
address  the  most  significant  way  in  which 
Univision  influences  Entravision:  through 
the  Univision/Entravision  affiliate  agreement. 
As  the  Department's  Complaint  explains, 
pursuant  to  this  "long-term"  agreement," 
"Extravision  broadcasts  Univision 
programming  from  Univision's  two  networks 
on  49  television  stations.  As  part  of  this 
affiliation  agreement,  Univision  serves  as 
Entravision's  sole  representative  for  the  sale 
of  television  advertisements  sold  on  a 
national  basis"  (Compl.  |  23).  This 
agreement  is  Entravision's  lifeblood.  From  it, 
Entravision  obtains  key  programming  and 
significant  advertising  revenue.  As 
Entravision's  2001  Annual  Report  explains, 
"Entravision  has  benefited  enormously  bom 
a  close  relationship  with  Univision"  which  is 
"the  dominant  broadcaster  of  Spanish- 


language  television  in  the  United  States."  '  A 
recent  Entravision  securities  filing  also 
strikingly  illustrates  the  importance  of  the 
affiliate  agreement:  Of  an  overall  increase  of 
$1.5  milUon  in  revenue  for  Entravision  over 
the  prior  year,  "$1.4  million  was  attributable 
to  our  Univision  stations  and  0.1  million  was 
attribuUble  to  our  Telfiitura  stations  fa 
Univision  network)."* 

The  affiliate  agreement  plainly  will  give 
Entravision  significant  reason  to  pull  its 
competitive  punches  against  HBC  once  HBC 
is  acquired  by  Univision.  The  Department 
recognizes  this;  for  the  proposed  Final 
Judgment  prohibits  Univision  from  "using  or 
attempting  to  use  any  rights  or  duties"  under 
the  affiliate  agreement  "to  influence 
Entravision  in  the  conduct  of  Entravision's 
radio  business"  (Proposed  Final  Judgment 
§  VI.A.5).  This  remedy,  however,  is  a  mirage. 
Univision  need  not  actually  use  the  affiliate 
agreement  to  influence  Entravision's 
behavior.  The  mere  fact  that  Univision  might 
deny  Entravision  rights  under  the  agreement, 
or  even  create  disputes  under  the  agreement, 
will  cause  Entravision  to  compete  less 
vigorously  with  HBC.s  Strikingly,  the 
Department  has  rejected  such  "behavioral" 
remedies  in  other  circumstances,  even  when 
punishable  by  contempt  if  violated.^  The 
Competitive  Impact  Statement  provides  no 
basis  for  believing  that  a  "behavioral" 
remedy  relating  to  the  affiliate  agreement  will 
be  effective  here.  By  contrast,  blocking 
Univision's  acquisition  of  HBC  will  preserve 
competition. 

Second,  the  proposed  Final  Judgment 
would  allow  Univision  to  retain  shareholder 
rights  to  veto  major  strategic  decisions  of 
Entravision,  including  any  plans  i)  to  merge, 
consolidate  or  reorganize  all  or  substantially 
all  of  its  assets;  ii)  to  transfer  a  majority  of 
its  voting  power;  iii)  to  dissolve,  liquidate  or 
terminate  itself;  as  well  as  iv)  to  dispose  of 
any  interest  in  any  FCC  licenses  relating  to 
television  stations  that  are  Univision 
affiliates  (Competitive  Impact  Statement 
("CIS")  at  11).  Each  of  these  actions  that 
Univision  can  veto  may  have  significant 
competitive  impact.  If,  for  example. 
Entravision  wanted  to  sell  a  radio  station  to, 
or  merge  with,  a  rival,  the  proposed  Final 
Judgment  leaves  Univision  with  the  power  to 
prevent  possible  competition-enhancing 


^  Entravision  Conununications  Corporation 
Annual  Report  for  2001,  at  25,  available  at 
www. en  travision .  com . 

"Entravision  Communications  Corporation  10-Q, 
at  7  (May  12,  2003),  available  at 
www.entravision.com.  • 

5  See,  e.g..  Letter  from  Arthur  V.  Belendiuk. 
Counsel  to  National  Hispanic  Policy  Institute,  Inc., 
to  W.  Kenneth  Ferree,  Esq.,  Chief,  Media  Bureau. 
Federal  Communication  Commission  (July  11 
2003)  (atUched  as  Exhibit  D). 

s  For  instance,  the  Department  rejected  Northwest 
Airline's  suggestion  that  creating  a  voting  trust  for 
the  stock  it  acquired  in  Continental  Airlines  would 
prevent  a  diminution  of  competition  between  the 
two  airlines.  The  Department  explained:  "Courts 
are  understandably  loathe  to  rely  on  "behavioral 
rules'  as  a  substitute  for  divestittire,  even  where  the 
rules  are  court-ordered. "  Trial  Br.  of  the  United 
States  at  18,  United  States  v.  Northwest  Airlines 
Corp.  (No.  98-74611,  filed  Oct.  24,  2000)  (emphasis 
added),  available  at  www.usdoj.gov/atr/cases/ 
f7200/72aa.htm. 


transactions.  It  plainly  harms  rather  than 
benefits  competition  to  require  Entravision  to 
obtain  its  rival's  approval  to  underUke  such 
actions.  The  Department  should  not  hinder 
the  competitive  activities  of  third  parties 
through  consent  judgments. 

Third,  the  proposed  Final  Judgment  would 
require  Univision  to  reduce  iu  equity  stake 
in  Entravision  over  a  very  lengthy  period:  to 
.  no  more  than  15  percent  by  March  2006  and 
to  no  more  than  10  percent  by  March  2009. 
The  Department  acknowledges  that  this 
divestiture  is  necessary  to  preserve 
competition;  for  Univision's  significant  stake 
in  Entravision  means  that  Univision/HBC 
"would  receive  some  significant  benefit  even 
on  sales  it  loses  to  Entravision"  (QS  at  12). 
The  Department  nonetheless  is  willing  to 
tolerate  the  lessened  competition  and 
consumer  harm  for  as  long  as  six  years. 
Although  the  rapid  sale  of  stock  may  be 
difficult  to  accomplish  and  impose  costs 
upon  Univision.  the  costs  of  accomplishing 
the  transaction  should  not  be  borne  by 
consumers.  If  owning  the  stock  is 
competitively  harmful.  Univision  shouW  be 
required  to  sell  the  stock  as  expeditiously  as 
possible.  The  Department's  explanation  for 
its  imprecedented  six-year  divestiture 
period — that  requiring  a  faster  sale  by 
Univision  protects  against  "adversely 
afiecting  Entravision's  ability  to  raise  capital" 
(CIS  at  12)— fails  to  persuade.  If  the 
Department's  reasoning  were  valid,  it  would 
always  permit  divestitures  to  be  made  over 
the  course  of  several  years;  but  that  is 
obviously  not  the  Division's  policy.  And  with 
good  reason:  The  longer  the  merging  parties 
hold  assets  that  must  be  divested  to  preserve 
conipetition,  the  longer  the  period  during 
which  competition  and  consumers  suffer. 
The  speculative  fear  that  Entravision's  ability 
to  raise  capital  will  be  harmed  by  requiring 
a  shorter  divestiture  period  is  no  warrant  for 
inflicting  competitive  harm  on  advertisers 
and  others. 

Fourth,  the  divestiture  the  Department 
negotiated  is  insufficient  to  preserve 
competition.  If  the  proposed  Final  Judgment 
is  approved,  Univision  will  continue  to  hold 
a  ten  percent  stake  in  Entravision.  Moreover, 
the  Complaint  alleges  that  Entravision  and 
HBC  have  combined  market  shares  ranging 
from  70  percent  to  as  much  as  95  percent  in 
the  several  geographic  markeU  (Compl.  121). 
It  is  plain  that  Univision  will  still  financially 
benefit  from  every  advertising  dollar  HBC 
loses  to  Entravision  and,  therefore,  that 
Univision/HBC  will  compete  less  vigorously 
than  if  Univision's  equity  interest  were 
divested  completely.  The  Competitive  Impact 
Statement  fails  to  explain  why  a  complete 
divestiture  is  inappropriate  here. 

Thus,  for  several  reasons,  the  proposed 
Final  Judgment  leaves  Entravision  entangled 
.  with  Univision  in  ways  that  will  seriously 
harm  competition.  The  Court  accordingly 
should  find  that  the  Department's  proposed 
Final  Judgment  is  not  within  the  reaches  of 
the  public  interest. 

Respectfully  submitted, 
Claudia  R.  Higgins 
Kaye  Scholer  LLP 
901  15th  Street.  NW.,  Suite  1100. 
Washington,  DC  20005,  (202)  682-3653, 
Counsel  for  Spanish  Broadcasting  System, 
Inc. 
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Uiitad  Statai  t.  UniTisioo  CmuBanicatioiis, 
Ik.,  Qt.  Action  No.  1.-O3CV007M, 
CoauBaDii  oo  Bdulftrf  Spanish 
BroMkaiting  Im:.,  July  IS,  2003,  Exhibits  A- 
D 

Exhibit  A 

June  2,  2003 

Marlene  H.  Dortch 
Secretary,  Federal  Conimunications 
Commission,  445  12th  Street,  SW., 
Washington,  D.C.  20554 
Re:  Applications  for  Transfer  of  Control  of 
Hispanic  Broadcasting  Corp.,  and  Certain 
Subsidiaries,  Licensees  ofKGBT(AM, 
Harlingen,  Texas  et  al.  (Docket  No.  MB  02- 
235,  FCC  File  Nos.  BTC-20020723ABL.  et 
al.) 

Dear  Ms.  Dortch:  Spanish  Broadcasting 
System,  Inc.  ("SBS*^)  has  asked  more  than 
twenty  advertising  agencies  and  advertisers 
with  special  knowledge  of  the  Hispanic 
community  to  address  the  nature  and  extent 
of  the  media  marketplace  in  which  they 
conduct  their  business.  Their  responses  are 
attached. 

All  of  the  responses  indicate  that  English- 
language  broadcasting  and  Spanish-language 
(Hispanic]  broadcasting  constitute  separate 
markets.  Many  of  them  observe  that  the 
Spanish-language  broadcasting  market 
includes  both  radio  and  television. 

These  propositions  are  fundamental  to  the 
Commission's  analysis  of  the  proposed 
Univision  Communications,  Inc. — Hispanic 
Broadcasting  Cory,  merger.  The  agency  and 
advertiser  perspectives  on  the  market  address 
both  cojnpetition  and  diversity,  just  as  the 
Commission  must  in  connection  with  its 
pubUc  interest  determination  on  the 
permissibility  of  requested  transfers. 
The  conclusions  of  the  agency  and 
advertiser  executives  conform  with  those  the 
Commission  has  reached  in  other  contexts. 
The  Commission  often  and  recently  has 
recognized  the  existence  of  a  separate 
Spanish  language  broadcasting  market.  It  also 
has  recognized  that  television  and  radio  are 
part  of  the  same  product  market  for 
fundamental  Communications  Act  purposes. 

The  separate  nature  of  the  Hispanic 
broadcasting  market  means  that  the  FCC  may 
not  rely  exclusively  on  its  cross-ownership 
and  multiple  ownership  rules  in  making  its 
public  interest  determination.  These 
heuristic  devices  may  be  a  sufficiently 
reliable  basis  for  decision  where  transfers 
implicate  majority-language  broadcasting. 
Their  reliability  cannot  be  assumed  where 
minority-language  broadcasting  is  concerned. 
In  this  case,  die  proposed  merger  moves  the 
Hispanic  market  very  decidedly  in  the 
direction  of  monopoly.  Both  the  statute  and 
ordinary  prudence  require  that  the  decision 
in  this  matter  be  the  product  of  careful 
analysis  of  record  evidence  and  that  it  be 
reflected  in  a  reasoned  explanation. 

In  this  regard,  SBS  will  respond  to  the 
many  {actual  assertions  contained  in  the  May 
14,  2003,  Univision  submission  shortly. 
Unsurprisingly,  we  do  not  find  Uni vision's 
propositions  probative  of  the  substantive 
issues  nor  do  we  find  Univisiop's  legal  and 
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policy  poll  ts  relevant  to  the  resolution  of 
this  import  etnt  matter.  (We  note  that  the 
submission,  inexplicably,  is  not  posted  on 
the  ECFS  site  and  thus  remains  unavailable 
to  anyone  Seeking  to  follow  the  proposed 
transactiod  through  the  Commission's  Web 
site).  I 

Finally,  we  note  the  unusual  circumstance 
presented  |y  today's  Commission  vote 
fundamentally  changing  its  principal  media 
ownership  regulations  (following  the  most 
exhaustive  and  comprehensive  review  of 
[the]  broadcast  rules  ever  undertaken")  and 
the  pendency  of  this  major  broadcasting 
transfer  application.  As  we  are  able  to  learn 
the  details  of  the  new  ownership  rules,  we 
will  submi :  our  analysis  of  their  significance 
for  the  Uni  nsion  proposal. 

Respectfully  submitted, 
/s/  Philip  \i.  Verveer 
Philip  L.  Vferveer 
Sue  D.  Blutnenfeld 

Michael  G,  Jones  ^ 

David  M.  I  Ion 
WnJJCIE  F  ARR  S-  GALLAGHER.  1875  K 

Street  NyV,  Washington,  DC  20006. 

Telephone:  (202)  303-1000,  Facsimile: 

(202)  30$-2000 

and 


Bruce  A.  ^sen 
Allan  G. 
KAYE 


Moskowitz 

ER  FIERMAN  HAYS  6- 
HANDLER,  LLP,  901  15th  Street  NW,  Suite 
W  ishington.  [X:  20005 

or  Spanish  Broadcasting  System, 


1100. 
Attorneys 

Inc. 
cc:  Chaim  an  Powell,  Commissioner 
Abemat  ly,  Conunissioner  Copps, 
Commi^ioner  Martin,  Commissioner 
Susan  Kid,  Stacy  Robinson, 
I C  oldstein,  Catherine  Crutcher 
I,  Johanna  Mikes,  Ken  Ferree, 
Brown,  Scott  R.  Flick,  Counsel  for 
I  Communications,  Inc., Roy  R. 
dounsel  for  Hispanic  Broadcasting 


Adelstefi, 
Jordan  i 
Bohigia 
David : 
Univisi4n  < 
Russo,  ( 
Corp. 

May  27,  2i03 

To  Whom  [t  May  Concern 

Dear  Sii  or  Madam:  I  have  been  involved 
in  the  His  lanic  Market  USA  since  1966  and 
have  own<  d  my  own  firm  for  over  31  years. 

During  I  !iat  time,  I  have  placed  national 
and  local  i  ids  for  a  very  wide  variety  of 
companies,  government  agencies,  and  other 
public  and  private  institutions,  large  and 
small  inchiding  Coca  Cola,  McDonald's, 
Procter  &  Gamble,  General  Motors,  Anheuser 
Busch,  Castrol,  Pizza  Hut,  Burger  King  to 
mention  jmst  a  few.  I  am  also  the  single 
largest  inaividual  receiver  of  Creative 
Awards  in  the  industry,  agd  was  placed  in 
the  Hispaiic  Market  Hall  of  Fame  (only  4 
recipients  so  far),  in  2002. 

1  have  been  asked  to  address  two  issues: 

First:  Isi  there  a  separate  advertising 
product  market  defined  byjhe  Spanish 
language?!  In  other  words,  are  Spanish 
language  inedia  and  English  language  media 
substitutable  for  one  another? 

The  anfwer  is  an  unequivocal:  NO! 
English  language  media  and  Spanish 
language  media  are  NOT  substitutable.  There 
definitely  is  a  separate  advertising  product 
market  ddfined  by  the  Spanish  language. 


Let  Me  ejqilain:  One  could  safety  say  that 
for  the  first  time  in  U.S.  History,  there  has 
been  a  CATERING  to  Spanish  language,  not 
so  much  out  of  a  sociological  sense  of 
responsibility,  but  out  of  the  dire  necessity  of 
the  large  and  small  American  corporations  to 
open  new  markets  to  replace  maturing  ones 
in  the  U.S.  They  do  this  by  attracting  an  ever 
growing  group  of  people  (the  largest  single 
minority  in  the  U.S.)  which  could  not  be 
otherwise  addressed.  There  are  27  Latin 
American  countries  with  endless  political 
and  economic  travails,  which  only  serve  to 
increase  the  CONTINUOUS,  NON- 
STOPPING  Immigration  WAVE  to  the  LAND 
of  opportunity. 

Second:  Are  Spanish  language  video 
(television  and  cable)  and  radio  substitutes 
for  one  another? 

I  have  no  doubt  that  Spanish  and  EngUsh 
language  media  are  in  different  markets  firom 
the  perspective  of  advertising  buys.  A  small, 
but  significant  non-transitory  increase  in 
price  in  English  language  media  will  not 
induce  the  advertisers  with  whom  I  am 
familiar  to  shift  their  advertising  to  Spanish 
language  media.  Instead,  they  will  absorb  the 
price  increase. 

The  reverse  also  is  true.  The  reason  is  that 
for  many  products  the  target  audience  simply 
cannot  be  reached  imless  it  is  addressed  in 
their  familiar  language.  Among  other  obvious 
bits  of  evidence,  Uie  major  television 
networks  virtually  never  present  a 
commercial  in  Spanish  (or  any  language 
other  than  English,  for  that  matter). 

Spanish  lan^iage  video  and  radio  are 
substitutes  for  many  advertisers.  Many 
advertise  on  both.  Many  sponsors  are  quite 
willing  to  allocate  and  reallocate  percentages 
of  their  ad  budgets  to  video  or  to  radio 
depending  upon  shifts  in  the  price  and 
ratings  of  one  or  the  other.  A  small,  but 
significant  increase  in  price  in  one  will  shift 
purchases  to  the  other  for  many  products. 

It  is  very  common  in  negotiations  over 
advertising  rates,  for  agencies  and  clients  to 
"make  the  claim,  for  example,  that  if 
concessions  in  price  are  not  made,  the 
advertising  will  be  placed  on  the  other 
medium,  video  or  radio  as  the  case  may  be. 

I  hope  that  you  find  this  informatioh 
helpful.  I  would  be  happy  to  discuss  it  at 
greater  length  if  you  would  find  it  useful. 

Sincerely, 
Castor  A.  Fernandez, 
President/Creative  Director,  Castor 

May  27,  2003 

The  Honorable  Michael  K.  Powell 
Chairman,  Federal  Communications 
Commission,  Washington,  DC  20554 

Dear  Mr.  Chairman,  My  name  is  Eduardo 
Caballero,  President/CEO  of  Caballero  TV  & 
Cable  Sales,  an  independent-Spanish  TV 
stations  sales  representative. 

I  started  selling  Spanish  Media  in  February 
of  1962,  as  a  local  salesman  for  Radio  Station 
WBNX,  New  York  City.  I  became  its  General 
Sales  Manager  that  same  year. 

I  resigned  in  March  of  1968  to  become 
General  Sales  Manager  of  Spanish  TV  Station 
WXTV,  Channel  41 ,  New  York  Market 
(licensed  to  Paterson,  NJ). 

Also  in  1968, 1  became  a  VP  and  Director 
of  National  Sales  for  Spanish  International 
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Network  (S.I.N.,  the  predecessor  of 
Uni vision),  with  affiliate  stations  in  San 
Antonio,  Los  Angeles,  Fresno,  New  York, 
Miami,  San  Francisco  and  Chicago. 

In  1973  I  resigned  that  position,  as  the 
first— and  only— Hispanic  to  be  in  charge  of 
national  sales  for  any  "national  network"  in 
U.S.,  to  start  the  first  Spanish  Radio  National 
Sales  Representative  in  this  Country 
(Caballero  Spanish  Media,  Inc.),  representing 
over  140  Spanish  radio  stations. 

Amongst  stations  represented  by  CSM  were 
those  owned  and  operated  by  Heftel 
Broadcasting,  Tichenor  Broadcasting  Co. 
(both  of  these  Companies  were  the 
predecessors  of  the  actual  Hispanic 
Broadcasting  Company— HBC),  Spanish 
Broadcasting  System.  Liberman  Broadcasting, 
Excel  Broadcasting,  the  Z  Network,  etc. 
CSM  was  sold  in  1995  to  the  Interep 
Company  (a  General  Market— English 
language — radio  representative).  Interep  has 
kept  CSM,  to  this  day,  as  a  separate  Spanish 
division. 

I  remained  with  the  Company  until  1998, 
when  I  undertook  the  creation  of  a  TV  (low 
power  stations)  Network— MasMusica 
TeVe — to  broadcast  Spanish  music,  24/7.  At 
the  present  moment  this  programming  is 
broadcast  over  21  Spanish  TV  stations  within 
the  U.S. 

Most  recently,  since  there  is  no  any 
advertising  sales  organization  representing 
independent  TV  stations— including  mine 
and  others— I  have  started  a  new— and 
only— independent  Spanish  TV 
representative  sales  organization.  Caballero 
TV  &  Cable  Sales. 

I  have  been  selling  time  for  Spanish  Media 
in  United  States  (both  radio  and  TV),  for  the 
last  42  years,  uninterruptedly.  I  can  say, 
unequivocally  and  based  on  "my  professional 
experience,  the  following: 

Unless  an  advertiser  makes  the  decision  to 
promote  its  products  or  services  to  the 
Hispanic  consumer,  in  Spanish  and, 
subsequently,  creates  a  "Hispanic  Budget", 
there  will  not  be  schedules  placed  on  any 
Spanish  Media. 

Unfortunately,  that  "Hispanic  Budget", 
when  it  does  exist,  amounts,  at  best,  to  a  1 
to  3%  of  the  "general  market  budget" 
(although  Hispanic  consumers  represent 
about  14%  of  the  total  U.S.  population, 
according  to  the  Census  Bureau).  That  brings, 
as  a  result,  the  situation  where  many  of  those 
advertisers'  Hispanic  budgets  cannot  afford 
both  television  and  radio  schedules. 

Many  of  those  advertisers  are  wiUing  to 
allocated  and  reallocate  parts  of  their 
Hispanic  budgets  to  TV  or  to  radio, 
depending  on  changes  of  rates  and  the  ability 
of  a  particular  medium  to  negotiate  those 
rates.  The  fact  is  that  Spanish  language  TV 
and  radio  are  substitutes  for  many 
advertisers. 

Every  advertiser  in  the  U.S.  considers  this 
to  be  a  SEPARATE  AND  DISTINCTIVE 
MARKET.  In  fact,  most,  if  not  all,  of  the  still 
very  few  advertisers  who  have  decided  to 
advertise  in  the  Spanish  language  have,  first 
funded  a  SPANISH  ADVERTISING 
BUDGETS,  then  created  a  SPANISH 
MARKETING  DEPARTMENT  and,  lastly, 
chosen  a  SPANISH  ADVERTISING  AGENCY 
Without  those  three  elements,  the  Spanish 
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speaking  consumer  does  not  play  any  role  in 
the  marketing  plans  of  ANY  of  the  hundred 
of  national  advertisers  who  are  NOT 
advertising  in  the  Spanish  language,  simply 
because  ths  Sr.anish  market  is  not  integrated 
in  their  general  market  strategy,  and  as  they 
say,  "it  has  to  be  treated  differently", 
language  and  otherwise. 

Many  times  we  were  confronted  with 
situations  when  general  market  agencies 
placed  schedules  on  some  of  our  represented 
stations:  when  they  found  out  that  we  were 
broadcasting  in  Spanish,  they  canceled  that 
schedule  because,  according  to  them,  they 
were  buying  "radio"  not  "Spanish  radio"  or 
they  were  buying  "television"  not  "Spanish 
television". 

Still,  today,  we  confront  many  situations 
where  most  national  (or  general  market) 
advertisers  do  not  buy  any  Spanish  language 
media  because  they  (the  advertisers)  are  not 
"prepared"  to  go  into  the  Spanish  market. 

Another  point  1  want  to  make  is  the 
following.  A  General  Market  Network  (radio 
or  television),  to  be  considered  as  such,  has 
to  guarantee  advertisers  to  cover  about  80% 
of  the  total  U.S.  population.  In  the  case  of 
Spanish  Networks,  they  are  required  to  cover 
ONLY  ABOUT  80%  OF  THE  HISPANIC 
POPULATION.  Certainly,  those  Hispanic 
ADIs  where  about  80%  of  the  National 
Hispanic  population  resides  do  not  even  get 
close  to  cover  80%  of  the  General  Population 
of  the  U.S.  This  marks  another  very  clear 
separation  between  the  General  and  the 
Spanish  Markets. 

If  I  can  be  of  any  help  to  this  Commission, 
please,  do  not  hesitate  to  have  any  of  yoiu- 
associates  to  contact  me. 
Sinceramente, 

Eduardo  Caballero,  Personal  Bio 

Eduardo  Caballero  was  born  in  the  Oriente 
Province.  Cuba.  Went  to  school  in  Sagua  de 
Tanamo  and  Havana,  where  he  obtained  a 
Degree  as  Doctor  in  Law  from  the  Jose  Marti 
University. 

Started  his  own  law  firm  with  his  wife, 
Raquel  Miller-Caballero,  also  a  lawyer,  and 
practiced  that  profession  in  Havana,  until  the 
end  of  1961,  when,  in  view  of  the  political 
situation  in  his  country,  decided  to  come  to 
the  United  States  as  a  political  refugee. 

Under  a  program  of  relocation  sponsored 
by  the  U.S.  Government,  he  and  Raquel  went, 
first,  to  Dallas  where  he  worked, 
simultaneously,  at  a  restaurant,  as  a  host,  and 
at  a  department  store,  as  a  salesman;  later  on, 
they  went  to  New  York  where,  in  1962, 
Eduardo  started  his  career  in  broadcasting, 
landing  a  job  as  a  salesman  for  a  local 
Spanish  radio  station  (WBNX),  through  the 
offices  of  a  client  of  his  former  law  firm  in 
Cuba. 

Soon  he  became  the  first  Hispanic  in  USA 
to  hold  the  position  of  General  Sales  Manager 
of  a  radio  station. 

In  1968  he  helped  to  create  what  Was 
known  as  Spanish  International  Network 
(SIN),  today  Univision.  He  was  appointed 
first  General  Sales  Manager  for  WXTV, 
Channel  41,  New  York  and  soon  after  that, 
in  1969,  he  became  an  Executive  VP  and 
Director  of  National  Sales  for  the  Network. 

In  March  of  f973  he  resigned  his  position, 
and,  again,  together  with  wife  Raquel,  started 


Caballero  Spanish  Media  Inc.,  the  Spanish 
media  sales  representative  in  this  country. 

His  company  started  representing  four 
Spanish  TV  stations  (all  of  the  independent 
Spanish  stations  existing  at  that  time),  and 
fourteen  Spanish  radio  stations  (out  of  less 
than  35  existing  stations).  Eduardo  also  ^ 

syndicated  a  weekly  Spanish  movie,  which 
ran  in  twenty-nine  television  stations,  almost 
all  of  them  general  market  stations,  using 
Ricardo  Montalban  as  the  presenter,  and  with 
the  sponsorship  of  the  Bristol  Myers 
company. 

In  1976  Eduardo  decided  that  he  should  be 
involved  exclusively  in  radio,  where  he  saw 
the  greatest  potential  for  C.S.M.  His  company 
grew  to  represent  over  140  Spanish  radio 
stations  from  coast  to  coast,  covering  over 
95%  of  the  Hispanic  consumers  in  the 
country,  opening  opportunities  for  new  radio 
operators  and  hundreds  of  jobs  for  both, 
Hispanics  and  non-Hispanics. 

In  1995,  Eduardo  sold  C.S.M.  to  Interep, 
and  remained  witli  the  Company  until  the 
beginning  of  1999,  when  he  left  work  on  his 
new  project,  Caballero  Television,  owner  and 
operator  of  twelve  LP  television  stations,  all 
of  them  located  in  Central  California  and 
Texas.  He  created  his  own  network— Mas 
Musica  Teve-broadcasting  24  hours  of  music 
videos.  Caballero  Television  has  offices  in 
Dallas,  New  York  Miami  and  Bakersfield,  CA. 
Recently,  the  Broadcasters'  Foimdation 
presented  to  Eduardo,  The  American 
Broadcast  Pioneer  Award,  as  the  first 
Hispanic  to  receive  this  award. 

In  September  2002.  Eduardo  was  honored 
by  the  American  Advertising  Federation  with 
the  Mosaic  Award. 

Eduardo  lives  with  his  wife  of  41  years. 
Raquel,  in  Miami,  Florida.  They  have  a 
daughter.  Rosamaria.  also  a  lawyer,  who 
graduated  from  Georgetown  Law  School. 
Married,  with  two  daughters.  Sofia  and 
Paloma,  she  lives,  with  husband  P.).  Stafford, 
in  New  York  City. 

Eduardo  is,  or  has  been,  involved  in  the 
following  organizations; 

Chairman-founder  of  the  Hispanic  arm  of 
the  Media  Partnership  for  a  Drug  Free 
America. 

Member  of  the  U.S.  Postal  Service 
Marketing  Advisory  Board. 

Founder  of  the  Spanish  Radio  Association 
of  America. 

Former  Member  of  the  Board  of  the 
Stations  Representative  Association  (S.R.A.). 

Former  Member  of  the  Board  of  Directors 
of  the  Advertising  Counsel. 

Former  Member  of  the  Arbitron  Bi-lingual 
Advisory  Committee. 

Founder  of  the  Association  of  Hispanic 
Advertising  Agencies  (A.H.A.A.). 

Former  Member  of  the  Board  of  Trustees  of 
the  National  Hispanic  University  (San  Jose, 
CA). 

Former  Member  of  the  Board  of  the     . 
National  Drop-out  Prevention  Foundation. 
He  is  also  a  proud  member  of  the  N.A.B. 
and  of  the  Pioneer  Broadcasters,  among  many 
other  organizations. 

Hi  Albert,  as  per  your  request,  following 
are  my  thoughts  on  why  the  Hispanic  market 
should  be  treated  separately  from  the  general 
market.  As  you  know,  I  have  over  15  years 
in  the  industry.  Most  of  these  years  have 
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been  with  agencies  specializing  in  Hisfmnic 
marketing  and  advertising.  I  am  currently 
with  Diario  Las  Americas,  South  Florida's 
first  Hispanic  daily  newspaper. 

The  U.S.  Hispanic  media  market  should  be 
treated  separately  from  the  non-Hispanic 
media  market.  Hispanics  differ  in  many  ways 
from  non-Hispanics: 

•  Larger  households  3.4  vs.  2.5. 

•  Hispanics  are  younger  27.6  vs.  37.2. 

•  More  HH  with  children  18  58%  vs.  34%. 

•  Religion  is  more  important  in  their  lives, 
80%  vs.  46%. 

•  Language  preference — over  90%  of 
Hispanics  speak  some  Spanish,  over  70% 
prefer  to  speak  Spanish  at  home  and  over 
50%  prefer  to  speak  Spanish  on  social 
occasions. 


Sources 


Nielsen  Universe  Estimates  2002, 


Strategy  R  isearch,  Yankelovich  2000,  Center 
for  Media  Research  10/7/02. 

Adverti^ng  in  Spanish-language  is  proven 
to  be  far  mbre  effective  with  Hispanics. 
According)  to  the  Roslow  2000  study  on 
advertising  effectiveness  among  U.S. 
Hispanics  Jad  recall  rises  61%  for  those 
viewing  in  Spanish,  communication  is  57% 
more  effective  and  persuasion  is  5  times 
greater. 

Marketing  to  Hispanics  should  not  only  be 
in  Spanish-language  but  should  also  be 
culturally  relevant.  Translation  of  general 
market  cof  y  is  not  an  effective  or  efficient 
approach  for  delivering  the  target. 
Advertisidg  should  be  culturally  relevant  and 
dialect  set  sitive.  Agencies  specializing  in 
Hispanic  i  dvertising  and  marketing 
understan  1  that  accents  and  terminologies 


The  Spanish  tonguagtb  more 
important  to  me  than  M  was  Just  fwe 
yeatsaio.      %  HISPANICS  AGREE 


1990 


2002 


Smrce:  Y«*etowich  Padneis  1990  &  2002  Hispftnle  Monitor  Study 


The  Hispanic  market  is  separated  from 
general  market  by  language  and  culture. 

Hispanics  have  different  viewing  and 
listening  patterns.  That  is  why  the  top  rated 
programs  (overall — Hispanic  &  general 
market — source  Nielsen  Hispanic  Station 
Index)  on  television  for  Hispanics  are  . 
'novelas'  on  Univision;  and  why  the  top 
radio  stations  in  major  Hispanic  markets  are 
Hispanic  stations.  Some  Hispanics  can  be 
reached  through  general  market  advertising 
efforts  (spill),  but  the  effectiveness  and 
impact  of  the  message  is  not  the  same  (per 
Roslow  2000).  Hispanics  are  more  likely  to 
buy  brands  that  advertise  to  them  in  Spanish- 
language.  Many  advertisers  have  become 
saver  to  the  foct.  In  November  Burger  King 
Inc.  set  aside  swathes  of  aisle  space  in  nearly 
1,000  of  its  stores  for  videos  dubbed  in 
Spanish.  In  December,  Kmart  Corp. 
announced  the  launch  of  an  apparel  line 
named  after  Mexican  pop  star  Thalia.  P&G 
created  a  magazine-style  direct  mail  piece 
specific  to  Hispanics. 

Some  companies  early  to  see  the  potential 
are  cashing  in  Sales  of  Ford  brand  cars  and 
light  trucks  to  the  Hispanic  market  grew  40% 
in  the  past  five  years.  After  the  company 
started  using  Mexican  bombshell  Salma 
Hayek  to  market  its  Lincoln  brand  last  year, 
Hispanic  purchases  of  Lincoln  Navigators 
grew  12%,  while  sales  to  non-Hispanics  were 
flat,  says  a  Ford  Motor  Co.  spokeswoman.  At 
Honda  Motor  Co.'s  American  arm.  Latino 

fturchases  grew  to  8.4%  of  all  vehicles  sold 
ast  year  from  about  7%  five  years  ago. 

With  the  nation's  economy  as  a  whole 
stagnating,  the  U.S.  Hispanic  population  is 
emeiging  as  one  of  the  most  promising 
motors  for  growth.iDriving  the  growth  is  the 
populafion's  higher-than-average  birth  rate 
and  immigration.  Additionally,  Hispanic 


differ  based  on  country  of  origin.  They 
exercise  sensitivities  to  these  differences 
when  creating  an  advertising  message. 
Important,  as  well,  is  not  to  stereotype  this 
market. 

Spanish  language  preference  has  not 
decreased  throughout  the  years  as  many  had 
predicted.  It  has  actually  increased.  One 
contributor  to  the  increase  could  be  the 
increasing  acceptance  of  Spanish-language, 
as  well  as,  what  many  are  calling  'retro- 
acculturation.'  Latinos  are  feeling  more 
comfortable  with  their  culture  and  the  use  of 
Spanish-language.  Great  contributions  by 
Latinos  in  the  areas  of  sports,  entertainment, 
and  business  have  laid  out  a  new  dynamic 
for  Latino  youths.  They  are  more  proud  to  be 
a  pcul  of  the  Hispanic  community  and  to  be 
considered  Latinos. 


househoh  incomes  are  starting  to  catch  up 
v«th  natic  nal  averages.  The  Global  Insight 
report  esti  mates  that  Hispanic  household 
incomes  s  lould  grow  from  77%  of  the 
national  a  /erage  in  2000  to  82%  by  2020.  The 
Selig  Ceni  er  for  Economic  Growth  at  the 
University  of  Georgia  says  Hispanic 
disposabl  i  income  will  reach  $926  billion  in 
2007,  up  !  ome  60%  from  $580.5  billion  last 
year.  Mea  iwhile,  non-Hispanic  buying 
power  wi  i  grow  less  than  28%,  to  $8.9 
trillion.  T  le  Selig  Center  estimates  that  in 
five  years  Hispanics  will  account  for  9.4%  of 
the  natioi  's  disposable  income,  uj)  from 
5.2%  in  1  390. 

Both  television  and  radio  have  seen  the 
growth.  Advertising  on  Spanish-language  TV 
grew  16.5  %  last  year,  over  twice  the  7.6% 
growth  b]  all  broadcast  TV,  estimates  Gordon 
Hodge  of  nvestment  bank  Thomas  Weisel 
Partners.  Today  there  are  8  times  the  number 
of  Hispan  c  radio  stations  than  there  were  20 
years  ago 

1980:  67  1  lispanic  Radio  Stations 
2002:  60C  Hispanic  Radio  Stations 

Get  the  picture?  It  seems  some  major 
companii  s  have,  and  it  sell  $$$.  They 
understai  d  the  importance  of  the  Hispanic 
market.  Itiey  see  it  as  a  separate  market,  and 
so  shoulcl  we. 

Sii  icerely, 
Leticla  R,  Pelaez 
Director  ^f  Advertising  - 

May  22, ;  003 

Federal  C  ommunications  Commission 
445  Twel  Fth  Street  South,  Washington,  DC. 
20554 

To  Wh  )m  It  May  Concern,  My  name  is 
Raquel  T  )masino,  I  am  Media  Director  of 
Castells  ^  Associados  and  have  been  asked 
to  conun  mt  on  whether  the  U.S.  Hispanic 


media  market  is  a  separate  market  for  the 
purpose  of  assisting  the  FCC  in  its  ongoing 
review  and  analysis  of  the  pending  merger  of 
Univision  Communications  and  Hispanic 
Broadcasting  Corporation. 

From  a  marketing  standpoint  the  US 
Hispanic  market  is  a  separate  marketplace. 
Marketing  to  Hispanics  requires 
understanding  of  the  cultural  differences  that 
exist  versus  the  General  Consumer, 
understanding  that  creatively  Spanish- 
language  conunercials  need  to  reffect  Latino 
cultural  nuances  and  queues  to  be  fully 
effective  in  producing  similar  results  versus 
the  General  English-language  commercials. 

More  than  50%  of  the  US  Hispanics  are 
Spanish-dominant.  In  the  West  Coast  that 
number  is  closer  to  60%.  While  long  time 
residents  and  US  bom  Latinos  speak  English 
so  that  they  can  function  in  mainstream 
America,  various  factors  which  include,  the 
growing  population,  strong  Hispanic 
communities,  and  immigration  keep  fueling 
the  desire  for  Hispanics  to  hang  on  to  their 
cultiire,  their  language  and  entertainment 
preferences. 

The  Hispanic  market  is  not  one  Monolithic 
segment  of  the  population,  it  is  a  complex 
group  comprised  of  many  segments  with 
different  cultural  nuances  and  origins,  united 
by  one  language. 

Spanish-language  media  plays  a  very  big 
part  in  reaching  out  to  the  different  segments 
of  the  population  by  continuing  to  supply 
programming  diat  feature  relevant  content  ■ 
that  speak  to  the  Latino  preferences. 

In  the  case  of  Spanish-language  TV, 
Experience  has  shown  that  original 
productions  with  bmiliar  content  such  as 
Latino  entertainers.  International  dramas  and 
Futbol/Soccer  is  a  formula  for  success.  The 
English-TV  programming,  such  as  "Charlie's 
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Angels"  and  "Reyes  Y  Ray"  (Starsky  & 
Hutch)  remakes  in  Spanish  that  some 
networks  tried  to  reproduce  and  run  on 
Spanish-TV  proved  to  be  unsuccessful. 

Radio  has  become  the  optional  source  of 
information  and  news  not  only  about  our 
homeland  but  our  communities,  with 
commercials  that  we  can  actually  understand 
and  follow  in  our  language.  Radio  also  offers 
the  variety  in  programming  needed  to  finely 
target  the  different  segments  of  the  Hispanic 
communities. 

Like  the  Central  American  who  listen  to 
Cimibias,  the  Caribbean's  who  prefer  Salsa, 
the  South  American's  like  Spanish-Rock  and 
the  Mexican  Community  who  love  their 
Rancheras  and  traditional  sounds  of  Mexico. 

As  an  agency  it  is  important  for  us  to 
educate  our  clients  on  the  most  effective  way 
to  reach  the  Hispanic  consumer.  We  are 
responsible  for  creating  advertising  that  is 
compelling,  that  builds  awareness  and 
consimier  loyalty  and  at  the  end  of  the  day 
we  need  to  deliver  these  through  the  various, 
relevant  forms  of  media  vehicles. 

That's  why  we  have  a  list  of  ten  things  to 
P     avoid  when  marketing  to  Hispanics.  Below  is 
a  top  line  of  the  top  ten  things  not  to  do  by 
Liz  Castell-Heard,  President  of  Castells  & 
Asoicado: 

10.  Approaching  the  Market  as  if  It  Vfen  a 
Monolithic  Segment 

"One-Size  Fits  All"  Approach  No  Longer 
Works.  Unless  It's  just  the  Start.  Hispanic 
marketing  has  evolved  from  the  '70's 
"orphan"  to  the  "childish"  '80's  regional 
efforts;  the  post-pubescent  90's  of 
homogenization;  and  now  to  bicultural 
segmentation,  as  "Hispanic"  grows  up  as  an 
adult  rich  with  complexities.  It's  beyond 
country  of  origin — one  generic  "broadcast" 
Spanish  can  be  effective.  It's  knowing  what 
makes  us  tick;  foreign-bom  (58%)  or  US 
bom;  Spanish-dominants  (58%)  or  reaching 
bilinguals/English-dominants  with 
culturally-relevant  English  ads  (like  African- 
American).  It's  targeting  various  age  targets 
and  influencers.  Companies  like  McDonald's 
who  do  this  welLhave  very  strong  Hispanic 
positions. 

9.  Not  Understanding  Your  "Hispanic" 
Category 

Category  Dynamics  Don't  Automatically 
Apply.  Know  &■  Embrace  The  Differences. 
Your  "Hispanic"  category  is  not  at  the  same 
point  of  its  lifecycle  development;  and 
Latinos  are  often  behind  on  the  learning 
curve.  Cultural  and  lifestyle  differences  affect 
perceptions,  needs,  motivations  and 
advertising.  Demographic  barriers  may  not 
exist;  but  perceptual  barriers  need  to  be 
addressed,  like  in  cable  or  banking. 

8.  Not  Having  a  Long-Tenn  Hispanic  Market 
Plan 

Have  a  Consistent  &■  Integrated  Hispanic 
Strategic  Branding  and  Retail  Plan.  You  need 
to  have  bilingual  training,  people,  operations: 
multi-media  advertising,  promotions  and  PR. 
Some  believe  you  don't  need  a  Hispanic 
branding  campaign  due  to  the  myth  of 
Hispanic  brand  loyalty.  Hispanics  will 
respond  and  brand-switch.  You  can't  assume 
your  established  General  Market  or  Latin 
American  efforts  will  bleed  over.  Classic 


examples  are  Colgate-Palmolive  left  behind 
by  P&G,  or  Toyota  topping  Chevrolet. 
Continual  short-term  messages  lead  to  poor 
brand  perception,  discounting  and  brand 
erosion.  You  need  a  branding  campaign  with 
"legs"  and  a  multi-media  mix,  beyond  TV  to 
radio,  OOH,  DR,  on-line,  print,  etc. 

7.  Consistently  Opting  for  General  Market 
"Transactions" 

Stay  True  To  The  Brand.  Seek  Synergies 
With  Hispanic  Consumer  Relevance.  Look  for 
synergies  and  commonalities  between 
General  and  Hispanic  consumer  segments, 
but  don't  force-fit.Transcreating GM 
strategies  or  creative  may  work  when  the 
concept  transcends  ethnicities  or  for  short- 
term  promotions,  but  consistently  employing 
this  approach  becomes  ineffective.  Just  think 
about  all  the  GM  money  you  spend  to 
identify  that  key  consumer  nugget,  or  that 
breakthrough  ad.  Know  the  cultural  nuances 
that  affect  your  direction  and  define  ad 
relevance. 

6.  OversimpUiying  and  Underestimating  the 
Potential  of  the  HCM 

Quantify  the  Hispanic  Business  Potential 
With  Sound  Research  and  Analysis.  Put  the 
stats  to  work  and  figure  out  the  actual 
potential,  by  market,  by  accoimt.  Once  you 
assess  the  huge  potential,  "package"  it 
internally.  Call  it  a  profitable  "division"  or 
establish  a  multi-discipline  Hispanic 
committee  to  facilitate  its  viability. 

5.  Inadequate  Allocation  of  Company 
Resources  to  "Hispanic" 

Proper  Allocation  of  Hispanic  Marketing 
Budgets  and  Resources  Is  Key.  Inadequate 
pre-planning,  sub-standard  concepts,  limited 
"test  efforts,"  poor  tactical  executions  and 
lack  of  performance  metrics  devalue 
Hispanic  potential.  Don't  say,  "This  is  all  we 
have  for  Hispanic  this  year."  Hispanic  should 
be  an  integral  part  of  the  budget  pre-plaiming 
process.  Assess  Hispanic  share  vs.  the  GM; 
and  weigh  the  trade-offs  of  where  you  spend. 
The  $2.4  Billion  spent  in  Spanish  is  still  less 
than  4%  of  all  ad  dollars — But  it's  changing 
quickly  as  companies  spend  more;  traditional 
categories  like  packaged  goods,  newer 
categories  like  telecomm,  health,  travel, 
entertainment,  or  high-tech. 

4.  Thinking  Hispanics  Are  Effectively 
Reached  Via  English  Media 

Spanish  Ads  are  Critical:  English-language 
Spillover  Is  Not  Necessarily  Effective.  Don't 
say,  "Half  of  Hispanics  see  our  spots,  they're 
the  ones  with  the  money."  Spanish  media 
continues  to  grow;  70%  of  Hispanic  TV 
viewing  goes  to  Spanish,  up  from  45%  in 
1995.  Spanish  broadcast  gets  the  majority  of 
share  even  among  bilinguals.  To  know  what 
to  spend,  apply  a  systematic  budget  formula 
that  accounts  for  Nielsen  spill,  Roslow 
comprehension,  population  and  CPP's. 
Nationally,  10%  of  total  dollars  should  go  to 
Spanish,  4%  to  English-Hispanic;  in  L.A., 
30%  to  Spanish,  11-18%  to  EngHsh- 
Hispanic.  Hispanic  median  income  is  $49K 
(85  index  vs.  GM),  so  it's  highly  likely 
Hispanics  can  afford  your  product. 


3.  Recruiting  a  Native  Spanish  Speaker  To 
Critique  Your  Agency's  Creative 

Just  Like  the  General  Market.  Let  the 
Hispanic  Consumers  Be  The  Judge.  Please 
don't  say,  "Juanita  Garcia  says  the  words  are 
not  right."  Regis  &  Kelly  are  not  asking  you 
to  write  their  monologue,  so  don't  rely  on 
your  housekeeper  to  critique  the  woric  done 
by  a  creative  with  a  Masters  and  15  years 
experience.  Do  the  same  type  of  copy 
research  as  the  GM,  qualitative  or 
quantitative,  it  all  exists.  Assure  your 
Hispanic  ads  deliver  the  strategic  and 
communication  goals. 

2.  Hispanic  Programs  Must  Pay  Out  in 
Incremental  Volume 

Have  a  Measurable,  Realistic  and  Agreed- 
Upon  Hispanic  ROI  and  Report  Card.  There 
is  a  base  cost  for  customer  retention  and 
maintaining  brand  share,  and  the  Hispanic 
program  should  not  payout  solely  on 
incremental  sales.  The  reprt  card  should  be 
'based  on  cumulative  measures:  Hispanic 
sales  tracking,  field  surveys  and  pre/post 
quantitive  tracking  studies.  Don'trelegate 
Hispanic  research  to  the  back  shelf.  Employ 
the  proper  research  size  and  methodology  to 
ensure  the  Hispanic  sub-segments  are  well 
defined  and  represented. 

1.  Not  Allowing  Your  Hispanic  Agracy  To 
Challenge  Status  Quo 

Demand  High  Performance  From  Your 
Hispanic  Agency.  Demand  the  same  level  of 
excellence  as  your  General  Market  agencies. 
Be  inclusive  with  your  agency  and  set  clear 
goals  and  expectations.  Think  of  your  agency 
as  a  marketing  partner,  as  the  more 
knowledge  shared,  the  better  the  work.  Allow 
Hispanic  programs  to  evolve,  flourish  and 
increase.  Hire  a  true  Hispanic  agency,  not  a 
Hispanic  "division,"  or  one — like  Castells  k 
Asociadoe. 

Sincerely, 
Raquael  Tomasino, 
EVP,  Director  of  Media  Services 

The  Honorable  Michael  Powell,  Chairman 
Federal  Communications  Commission,  445 

12th  Street,  Southwest,  Washington,  D.C. 

20554 

Dear  Chairman  Powell:  My  name  is  Linda 
Lane  Gonzalez,  president  of  The  VIVA 
Partnership.  Inc.,  a  Miami-based  advertising 
agency  specializing  in  the  U.S.  Hispanic 
market.  My  professional  experience  over  the 
past  15  years  has  been  almost  exclusively  in 
the  U.S.  Hispanic  market,  having  worked 
with  some  of  the  greatest  pioneers  of  our 
field,  Lionel  Sosa,  Carlos  Montemayor,  Paul 
Castillo  and  others  over  the  years  on  a  variety 
of  accounts  including  Chrysler,  Builder's 
Square,  Cuervo.  CBS,  Verizon  Wireless, 
Uniroyal,  Meow  Mix,  and  Entenmann's. 

I  have  been  asked  to  comment  on  whether 
or  not  I  believe  the  U.S.  Hispanic  media 
market  is  actually  a  separate  market.  My 
answer  is  an  emphatic  yes.  To  which  could 
be  added  an  emphatic  of  course!  Hispanics 
are  different  in. many  ways:  be  it  culture, 
language,  or  the  numerous  customs  and 
traditions.  Research  shows  that  in-langtiage 
programming  is  more  impactful  to  the 
Hispanic  target  when  it  connects  on  a  deeper 
level,  in  language  and  culturaUy  relevant. 
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The  Hispanic  media  market  and  iis 
numerous  vehicles  are  a  separate,  relevant 
entity.  From  Nielsen  to  Arbitron — media  is 
adapting  and  adjusting  to  the  ever-growing 
Hispanic  population.  Nielsen  has  adjusted 
the  way  it  measures  audience  levels  due  to 
the  exploding  Hispanic  numbers.  Arbitron 
continues  to  be  challenged  and  is  currently 
modifying  their  methodology  on  how  to 
accurately  measure  Hispanic  audience  levels. 

I  hope  my  comments  will  be  usehil  in  the 
commission's  consideration  of  the  U.S. 
Hispanic  media  market  as  a  separate  and 
relevant  entity  and  in  its  review  of  the 
Univision/HBC  merger. 

Very  sincerely  yours, 
Linda  Land  Gonzalez, 
President,  The  VTVA  Partnership,  Inc.,  4141 

N£.  2nd  Avenue,  Suite  203E,  Miami,  FL 

33137 

May  27,  2003 

The  Honorable  Michael  K.  Powell 

Federal  Communications  Conunission,  445 

12th  Street,  SW,  Washington,  20024 

Dear  Chairman  Powell:  My  name  is  Tere 
Zubizarreta,  President  &  CEO  of  Zubi 
Advertising. 

I  have  been  asked  to  comment  on  whether 
the  U.S.  Hispanic  media  market  is  a  separate 
market.  There's  no  doubt  that  the  Hispanic 
media  market  is  an  entity  completely 
separate  from  the  "general  market". 

As  will  be  shown  below,  there  is  ample 
evidence  and  factual  corroboration  to 
conclude  that  the  U.S.  Hispanic  media 
market  is  a  separate  market. 

The  Hispanic  media  market  stands  alone 
since  it  caters  strictly  to  those  U.S.  residents 
(33  million  by  2000  census).  In  their  native 
language,  taking  into  account  ciiltural 
idiosyncrasies  and  family  values. 

The  media  availability  to  address  this 
market  is  professional  in  its  programming 
and  formats  are  according  to  the 
demographics  in  each  of  the  major  Hispanic 
markets. 

This  fact  is  particularly  important  when 
looking  at  the  radio  and  TV  networks  as  the 
primary  source  of  commimication  with  this 
fast  growing  market. 

I  hope  the  information  provided  will  be 
useful  in  the  consideration  of  the  U.S. 
Hispanic  media  market  as  a  separate  relevant 
market 

Sincerely, 
Tere  A.  Zubizarreta 

May  21,  2003 

To  Whom  It  May  Concern,  I'm  Richard 
Cotter,  Senior  Partner  and  Director  of  Local 
Broadcast  for  Mindshare.  We're  one  of  the 
largest  buyers  of  time  on  radio  and  television 
stations  in  America. 

I've  been  asked  to  weigh  in  on  the  question 
If  Hisi>anics  in  the  United  States  represent  a 
discreet  market.  The  question  is  important 
because  it's  being  used  in  the  analysis  by  the 
F.CC.  concerning  the  proposed  merger  of 
Univision  Communications  and  Hispanic 
Broadcasting  Corporation.  There's  ample 
evidence  and  factual  corroboration  to 
conclude  that  the  U.S.  Hispanic  media 
market  is  a  separate  market. 

First,  the  Hispanic  media  market  is 
separated  £rom  the  rest  by  it's  own  radio  and 
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television  stations  broadcasting  in  their  own 
language.  The  Spanish  language  radio  and 
TV  statioi  s  serve  a  distinct  consumer  base 
with  diffe  -ent  brand  awareness,  tastes  and 
preferencf  s.  To  be  sure  it's  a  separate 
populatio  1  with  different  growth  rates. 

As  the  1  .C.C.  reviews  the  Univision/HBC 
merger  li  ope  the  information  highlighted 
here  will  help  provide  direction  and  the  right 
decision  tp  this  important  question. 

Sinperely. 
Richard  Cbtter 
Senior  P(^ner,  USA  Director  of  Local 

Broadcast 


May  200: 
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ia  executive,  I've  been  asked  to 
n  whether  the  US  Hispanic  media 
separate  market  from  the  general 
ere  is  no  question  that  the 
Hispanic  tnarket  is  indeed  separate  and 
should  alivays  be  considered  as  such. 

There  i  t  sunple  evidence  and  factual 
corrobora  tion  to  conclude  that  this  to  be  true. 
The  langi  age  of  preference  for  many 
Hispanic) ,  whether  they  are  recent  arrivals  or 
US  bom,  s  Spanish.  The  importance  of  the 
culture  tc  Hispanics  is  such  that  parents 
instill  pri  ie  in  language,  customs,  music  and 
dance  to  i  heir  children.  In  the  mid  seventies, 
the  US  ht  d  about  50  Spanish-language  radio 
stations  i  i  the  entire  country.  Today  over  600 
radio  Stat  ons  dot  the  landscape  with  stations 
cropping  up  in  markets  where  just  10  years 
ago  no  01  e  would  have  guessed  the  need  for 
Spanish  J  ormats  would  be. 

The  sai  ne  holds  true  for  Spanish-language 
TV.  We'v^  seen  the  growth  in  the  number  of 
networks)  and  independent  stations 
everywhere.  Some  markets,  such  as  Chicago, 
Miami  ai  d  Los  Angeles  have  at  least  five 
Spanish-  anguage  TV  options. 

The  bo  lom  line  is,  if  you  don't  speak 
Spanish,  diances  are  you  ignore  Spanish- 
language  media.  Similarly,  if  you  don't  speak 
English,  pT  just  simply  prefer  Spanish, 
chances  are  you  ignore  English-language 
media.  SCi  if  you're  not  speaking  to  me  in  the 
language  I'l  prefer,  I'm  not  listening  to  your 
message.  Few  advertisers  can  afford  to  ignore 
this  marl  et. 

There  s  no  question  as  to  the  relevance  of 
this  mar]  et,  and  ample  evidence  exists  that 
it  reachei  1  through  Spanish-language  media. 

Emma  Nfcya 

VP/Clieaf  Services,  Amistad  Media  Group, 
815  Bifzos  Street,  Austin,  Texas  78701 

May  21,  4003 

Ladies  and  Gentlemen:  I  am  the  Marketing 
Director  or  the  Historical  Musetun  of 
Southen  Florida.  My  career  in  marketing 
and  adv(  rtising  expands  more  than  twenty 
years  of  i  (xperience  in  TV,  radio  and  major 
publicati  ons  in  the  Caribbean  and  United 
SUtes 

I  have  been  asked  to  offer  some 
observat  ons  about  whether  Hispanic  media 
Ui  lited  States  should  be  considered  a 
market  venue  from  that  of  the 
I  larket.  My  answer  is  a  definite,  si. 


in  the 

separate 

general 

por  surpbesto 

For 
corporat 
considei 
will,  in 


last  two  decades,  major  U.S. 
ons  have  debated  whether  or  not  to 
Hispanics  just  a  minority  group  who 
I  ime,  assimilate  to  the  American 


culture  or  a  growing  consumer  powerhouse 
loyal  to  their  ethinidty.  Time  has  proven  that 
the  latter  is  the  correct  assessment  of  this 
market.  Almost  everyday,  articles  are 
published  in  major  newspapers  throughout 
the  United  States  confirming  the  importance 
of  reaching  Hispanics  in  their  own  language, 
showing  sensitivity  to  their  particular 
customs.  . 

The  Hispanic  market  has  evolved  into  a 
rich  mosaic  of  cultures.  Each  segment  with 
its  own  set  of  goals,  music  preferences  and 
interests.  There  are  two  common 
denominatora:  Language  and  pride  of  culture. 

Endless  research  has  shown  time  and  time 
again  that  Hispanics  respond  better  when 
approached  in  espanol.  The  message  is  even 
more  effective  if  it  is  tailored  to  their 
particular  cultural  background.  Hispanic 
media,  particularly  radio  and  TV  play  a  key 
role  in  the  success  of  any  promotional  effort 
targeted  to  this  important  market.  Hispanics 
depend  on  radio  and  TV  for  their  news, 
entertainment  and  lifestyle  trends.  Hispanic 
radio  and  TV  are  their  emotional  link  to  their 
roots. 

Hispanic  media,  in  particular  radio  and 
TV,  has  evolved  into  a  market  in  itself.  Using 
the  most  efficient  technology  and  combing  it 
wi til  the  characteristics  of  the  Hispanics' 
simpatia,  makes  it  stand  out  and  be  different 
from  any  other  mass  communication  venue. 

1  trust  that  the  views  offered  here  may  be 
useful  in  the  consideration  of  the  U.S.  ~ 
Hispanic  media  market  as  a  separate  and 
relevant  venue. 

May  27,  2003 

To  Whom  it  May  Concern:  My  name  is  Pat 
Delaney.  I  am  President  of  DMA  and  have 
been  in  the  advertising  industry  for  over  27 
years.  I  have  plaimed  and  purdiased  all 
mediums  throughout  the  US  for  clients  such 
as:  Reebok,  Wendy's  International,  BMW, 
AutoNation,  Terminix,  Rite  Aid  Drugs,  Toys 
R  Us,  just  to  name  a  few. 

I  have  been  asked  to  comment  on  whether 
the  US  Hispanic  media  market  is  a  separate 
market.  Also,  whether  there  is  ample 
evidence  and  {actual  corroboration  to 
conclude  that  the  US  Hispanic  media  market 
-  is  a  separate  market: 

The  US  Hispanic  market  is  a  separate 
market.  Hispanics  listen  and  watcji  various 
mediums  differently  than  Anglos.  With  the 
available  research  on  Hispanics,  it  clearly 
shows  that  while  many  Hispanics  are 
bilingual,  they  still  speak  Spanish  at  home 
and  do  listen  or  watdi  Hispanic  radio  or  TV. 
It's  also  substantiated  by  research  that  the 
number  one  radio  or  tv  station  in  a  given 
market  (eg.  Los  Angeles,  Miami,  etc.)  is 
Hispanic.  This  reflects  all  stations  in  a 
market,  not  just  Hispanic  and  indicates  to  an 
advertiser  that  a  large  percentage  of  their 
potential  customers  are  being  missed  if 
Hispanic  media  is  not  being  purchased.  In 
many  markets,  Hispanics  accoimt  for  over 
50%  of  the  market. 

Over  the  years  I  have  found  that  with  the 
available  research  an  advertiser  can 
effectively  reach  their  potential  customers  by 
using  both  Hispanic  and  Anglo  mediums. 
The  research  provides  duplicated  and 
unduplicated  listenership/viewership  of  the 
media  purchased  to  assure  full  coverage  of 
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both  Hispanics  and  Anglos.  Without  this 
research  it  would  be  a  shot  in  the  dark. 

I  hope  this  information  provided  will  be 
useful  in  the  consideration  of  the  US 
Hispanic  media  market  as  a  separate  relevant 
market. 

Sincerely, 
Pat  Delaney 

May  23,  2003 

To:  Federal  Communications  Commission, 
Honorable  Michael  Powel 

I  aih  Mike  Herrera.  My  experience  is 
Florida  Distributor  Coordinator.  I  have 
worked  in  the  Florida  Market  for  17  y«srs  in 
the  beer  Industry.  Fourteen  years  with 
Anheuser  Busch  and  the  last  three  with 
Presidente  U.S.A.  Presidente  Beer  is  one  of 
the  leading  beers  in  the  U.S.  that  markets  to 
Hispanic  consimiers  across  the  country. 

I  have  been  asked  to  comment  on  whether 
the  U.S.  Hispanic  media  market  is  a  separate 
market. 

There  is  ample  evidence  and  factual 
corroboration  to  conclude  that  the  U.S. 
Hispanic  media  market  is  a  separate  market. 
Research  companies  such  as  Simmons 
measures  media  habits,  product  and  service 
usage,  demographics  and  psychographics  of 
Hispanic  consumers  across  Uie  country. 

In  addition  to  the  Nielsen  media  research 
is  one  of  the  market  leaders  in  terms  of 
providing  quality  measurement  of  Hispanic 
TV  audiences. 

WhBto  Presidente  Beer  commences  its 
marketing  planning  and  forecast  our  strategic 
approach  is  to  identify  the  key  markets 
within  our  Demographic  group  and  separate 
within  each  market  the  hispanic  and  general 
market.  This  strategic  marketing  approach  is 
used  in  all  of  our  key  markets  across  the 
United  States. 

I  hope  the  information  provided  will  be 
useful  in  the  consideration  of  the  U.S. 
Hispanic  media  market  as  a  separate  relevant 
'   market. 

Sincerely, 
Mike  Herrera 

Presidente  U.S.A.  ,  . 

To:  Ana  Figueroa 
From:  Nelson  Quintero 
Date:  May  22,  2003 
Re:  Hispanic  Survey 

In  reference  to  your  questions  regarding  the 
Hispanic  media  survey  my  personal  opinion 
is  that  Hispanic  media  should  be  maintained 
separate  from  the  general  market.  The 
Hispanic  market  is  a  different  segment  and 
should  be  targetted  differently.  In  the  beer 
industry  we  face  these  challenges  everyday 
trying  to  cross  over  to  a  complex  ethnic 
market  with  such  a  Latin  American  influx 
and  diversity.  We  are  struggling  trying  to 
convey  the  same  message. 

In  reference  to  Radio,  the  audience  of  most 
listeners  are  probably  working  people  or 
traveling  in  vehicles.  During  the  most  busy 
traffic  hours  and  lunch  time  most  people  are 
listening  to  the  radio.  This  is  a  key  time  for 
messages  and  commercials  to  get  across.  For 
example;  lunch  hour  at  any  restaurant,  bar  or 
cafe  usually  has  a  radio  station  playing.  I 
think  today's  TV  viewer's  are  looking  for 
specific  shows,  movies  or  the  nightly  news. 


Ana,  I  hope  this  information  helps  you 
with  your  survey  and  please  understand  this 
is  my  opinion  and  not  of  Labatt  USA. 

Sincerely  Yours, 
Nelson  Quintero 
District  Manager  Southeast  Florida 

May  21,  2003 

Federal  Communications  Commission 
445  Twelfth  St.  South,  Washington,  DC 
20554 

To  Whom  It  May  Concern:  My  name  is 
Marci  Neill  I  am  the  advertising  coordinator 
for  Glendale  Nissan/Infiniti. 

I  have  been  asked  ta  comment  on  whether 
the  U.S.  Hispanic  media  market  is  a  separate 
market,  for  the  purpose  of  assisting  the  FCC 
in  its  ongoing  review  and  analysis  of  the 
pending  merger  of  Univision 
Communications  and  Hispanic  Broadcasting 
Corporation. 

The  first  and  most  obvious  example  would 
be  separate  languages.  From  there  the  list 
goes  on  and  on  to  include  the  following, 
separate  location,  population,  growth  rate, 
income  level,  brand  preferences,  and  cost 
basis,  to  name  just  a  few  of  the  reasons  why 
as  an  advertiser  it  is  critical  to  able  to  target 
Hispanic  media,  both  TV  and  Radio  as  a 
separate  market. 

I  hope  the  Commission  will  take  these 
factors  into  consideration  when  reviewing 
the  Univision/HBC  merger. 

Sincerely, 
Marie  Neill 
Advertising  Coordinator. 

To  Whom  It  May  Concern,  my  name  is 
Jaime  Amoroso,  general  manager  of  Toyota  of 
Manhattan.  I've  been  in  automotive  sales  for 
over  15  yeju's. 

I've  been  asked  to  give  my  opinion  on  the 
question,  "Do  Hispanics  in  United  States 
represent  a  unique  market?"  The  question  is 
been  used  in  the  consideration  of  the 
pending  merged  between  Univion 
Communications  and  Hispanic  Broadcasting. 

The  answer  is  Clearly  "YES".  While  we  are 
Americans  we  are  also  Hispanics  with  so 
many  different  things  that  make  us  unique 
such  as  the  foods  we  eat,  our  traditions,  our 
culture  and  so  much  more.  We  have  our  own 
separate  language  with  our  own  tastes, 
preferences  and  brand  awareness.  We  have 
our  own  population  with  it's  own  unique 
growth  rate. 

We  have  distinct  radio,  television  stations, 
and  programs  that  appeal  specifically  to  us. 
These  stations  and  programs  broadcast 
directly  to  our  community  in  our  language 
with  it's  own  cost  base,  discreet 
demographics  and  targets.  It  is  unique  and 
separate. 

As  the  F.C.C.  reviews  the  Univision/HBC 
merger  I  hope  the  information  highlighted 
here  will  help  provide  direction  and  the  right 
decision  to  this  most  important  question. 

Sincerely, 
laime  Amoroso 

June  2,  2003 

To  Whom  It  May  Concern:  I've  owned  and 
operated  a  radio  and  TV  buying  service  in 
New  York  City  for  many  years. 

I'd  like  to  share  my  thoughts  with  you 
concerning  the  Hispanic  market  in  the  hopes 
my  comments  will  be  useful  in  the 


Commissions  consideration  as  it  reviews  the 
Univision/HBC  mei^er.  The  central  point  is 
the  US  Hispanic  media  market  is  a  separate 
entity.  First,  the  radio  and  TV  stations  which 
make  up  this  market  deal  a  separate 
consumer  base  and  communicate  to  it  in  a 
different  language.  Secondly,  the  markets 
population  base  differs  as  does  its  brand 
awareness  and  cost  structure. 

Turn  the  channel-tune  your  radio.  Your 
eyes  and  ears  should  convince  your  mind 
and  heart  this  truly  is  a  distinct  market 
Sid  Paterson 

Miami,  May  21.  2003 

To  Whom  it  may  concern:  I  am  Gonzalo  J. 
Gonzalez,  Managing  OfBcer  at  BVK/Meka  in 
Miami.  My  experience  in  the  advertising 
industry  includes  over  15  years  working  writh 
most  product  categories  in  the  United  States, 
Spain  and  Latin  America. 

BVK  MEKA  is  one  the  leading  Hispanic 
advertising  and  Public  Relations  marketing 
firms,  and  the  Hispanic  Division  of  BVK  in 
Milwaukee,  ranked  among  the  top  50 
Advertising  Agencies  in  the  United  States. 

Our  current  client  list  for  the  US  Hispanic 
market  include  South  West  Airlines.  Sprint 
PCS,  Pfizer,  South  East  Toyota.  Samsonite, 
Samsimg  and  the  Florida  Anti-Tobacco 
campaign  among  others. 

I  have  been  asked  to  comment  on  whether 
the  U.S.  Hispanic  media  Market  should  be 
considered  as  a  separate  market.  Not  only  for 
the  proven  effectiveness  of  the  Spanish 
Language  in  communicating  messages,  but 
also  because  of  the  different  media  habits  and 
cultural  relevance  of  programming,  the 
Hispanic  media  is  and  should  be  considered 
separate  when  planning,  buying  and 
evaluating  broadcast  media. 

This  fact  has  been  proven  by  numerous 
research  developed  by  the  most  prestigious 
research  companies,  such  as  Nielsen.  Roslow 
Institute,  Scarborough.  Strategy  research, 
among  others. 

As  a  result  of  this,  companies  that  measure 
and  monitor  broadcast  media,  such  as 
Nielsen  and  Arbitron,  has  adapted  their 
methodology  in  term  of  measuring  Hispanics 
across  the  countr>'.  publishing  separate 
Hispanic  books  with  the  results  of  their 
surveys. 

I  hope  the  Point  of  View  will  be  useful  in 
the  consideration  of  the  V.S.  Hispanic  media 
market  as  a  separate  relevant  market,  and  feel 
free  to  contact  me  should  you  need  to  further 
discuss  this  matter. 

Sincerely. 
Gonzalo  J.  Gonzalez, 
Managing  Officer. 

May  21,  2003 

Federal  Communications  Commission 

445  12th  Street,  SW..  Washington.  DC  20554 

To  Whom  It  May  Concern:  It  is  with  great 
concern  that  our  firm  has  approached  you 
regarding  the  proposed  merger  between  HBC 
and  Unixision. 

As  a  boutique  firm  in  Coral  Gables 
providing  counsel  in  the  areas  of  Advertising, 
event  marketing  and  public  relations,  we 
foresee  the  ramifications  of  this  proposed 
merger.  We  are  a  young  firm,  comprised  of 
individuals  who  have  been  active  in  the 
advertising  industry  in  the  South  Florida 
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marketplace  for  over  a  decade,  particularly  in 
Hispamc  media.  We  live  in  this  market,  and 
tmdeistand  the  unique  elements  it's 
comprised  of  including  how  cyclical  it  is. 
The  South  Florida  market  will  severely  suffer 
if  this  mei:ger  happens. 

Our  philosophy  rests  on  the  shoulders  of 
innovation  and  we  stand  strong  in  our  focus 
on  providing  unique  and  cost  effective 
methods  for  our  clients  to  achieve  their 
marketing  goals.  However,  we  believe  that 
the  imiting  of  the  nation's  number-one 
Spanish-language  television  operator  and  the 
number-one  Spanish-language  radio  owner 
resembles  the  Clear  Channel  model. 
Formulas  such  as  this  have  truly  made  it 
difficult  for  agencies  and  local  businesses 
such  as  ours  to  thrive  in  a  marketplace  where 
as  it  relates  to  placing  media,  there  are  very 
few  competitors. 

We  are  convinced  that  with  such  a  merger 
taking  effect,  many  areas  of  our  industry  will 
be  directly  affected.  Our  concerns  are  the 
strong  negative  effects  on  both  the  general  as 
well  as  the  Hispanic  market.  We  are 
specifically  concerned  about  the  business 
practices  and  methodology  that  will 
ultimately  impact  the  consumer. 

We  would  also  like  to  comment  on  the 
issue  of  whether  the  Hispamc  media  market 
is  a  separate  one.  Our  firm  firmly  believes  it 
is.  Just  to  begin,  this  is  a  market  that  has  its 
own  consumer  base  that  possess  their  own 
tastes,  brand  awareness,  brand  preferences, 
media,  cost  basis,  population  and  language. 
How  can'  one  ignore  the  facts  listed  above? 
Including  both  television  and  radio,  it  is 
evident  diat  this  market  has  its  own  unique 
set  of  separate  characteristics,  its  own  buying 
power,  and  its  own  consumer 
psychographics. 

We  implore  the  Commission  to  consider 
the  ample  evidence  aforementioned.  My  firm 
could  not  feel  more  strongly  about  this 
matter.  We  respectfully  seek  your  assistance 
in  protecting  the  industry  comprised  of 
agencies  and  advertisers  alike  who  realize 
how  critical  this  matter  is  and  how  this 
proposed  merger  will  affect  the  future  of  our 
industry.  We  trust  in  the  judgment  of  the 
Commission  and  rely  on  its  plight  to  protect 
the  overall  public's  interest.  Please  take  our 
plea  into  consideration.  If  need  be,  our  firm 
is  at  your  disposition  as  it  relates  to  the 
Commission's  consideration  of  the  U.S. 
Hispanic  media  market  as  a  autonomous 
market  and  its  review  of  the  Univision/HBC 
merger. 

Sincerely, 
Liza  M.  Santana, 
President,  Creativas  Gmup  Inc. 

May  22,  2003 

Tp  Whom  It  May  Concern:  As  an 
advertising  agency  in  the  South  Florida 
market  for  over  7  years,  and  as  an  advertising 
professional  for  over  13  years,  I  am  always 
asked  the  same  question  from  many  of  my 
advertisers:  "How  can  I  reach  the  Hispanic 
market?" 

The  question  would  seem  to  have  a  simple  - 
answer:  "Just  through  some  budget  dollars  to 
a  couple  of  Hispanic  stations,  translate  our 
current  spot  (some  advertisers  actually  use 
their  English  spot  in  Spanish  language 
stations),  and  go  with  it!^ 
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The  mo  e  I  see  the  situations  occur,  the 
more  I  rea  ize  that  there  are  still  many  people 
in  South  1  lorida  and  the  U.S.  that  still  don't 
get  it. 

The  His  sanic  market  is  more  than  just  a 
true  and  s  operate  market  from  the  general 
market.  It  tias  several  "sub-markets"  within 
itself.  It  is  more  suffice  to  think  that  with  just 
one  camp  tign,  or  one  spot,  or  one  theory,  we 
can  reach  the  entire  Hispanic  market. 
Hispanica  in  the  U.S.  are  truly  diverse.  South 
Florida  alt>ne  has  possibly  the  most  diverse 
Hispanic  market  in  the  country,  comprised 
mostly  of  people  fittm  the  Caribbean,  Central 
andSoutl  America. 

Unques  ionably,  the  same  applies  to  all  the 
Hispanic  narkets  across  the  U.S.  Hispanics 
have  becc  me  an  importaiit  part  of  our 
populatio  a  with  their  rapid  growth,  as  well 
as  their  in  creasing  buying  power  as 
consumer^.  This  is  a  market  with  different 
cultures,  ideas,  values  and  customs.  . 

Therefc  re,  it  is  critical  that  Hispanics  be 
considere  1  as  a  separate  market  in  order  to 
reach  thei  a  effectively  and  allow  prospective 
advertise]  s  to  communicate  with  their 
powerful  md  evolving  segment  of  ouir 
covmtry. 

Th  ink  you 
Tony  Gar  :ia 
President  TheMenda  Gmup 

To  Wh(  m  It  May  Concern,  I'm  Helane 
Naiman.  ]  have  worked  in  media  in  New 
York  Qty  for  over  twenty  five  years  and  have 
for  the  pa^t  five  years  owned  my  own  ad 
agency/b4ying  service,  HN  Media  & 
Marketing,  Inc. 

I've  bettQ  asked  to  comment  on  whether  the 
U.S.  His{Bnic  media  market  is  a  separate 
market  for  the  purpose  of  assisting  the  F.C.C. 
in  its  ongping  review  and  analysis  of  the 
pending  iaerger  between  Univision 
Communications  and  Hispanic  Broadcasting 
Corporation.  In  my  opinion  it  certainly  is. 
Here  are  just  a  few  reasons  why.  The 
Hispanic  {population  has  separate  tastes.  It 
differs  injbrand  awareness  with  a  uniquely 
different  consumer  base.  Hispanics  in  the 
United  S  ates  have  their  own  media.  The 
market  ii  eludes  both  radio  and  television 
stations  t  lat  broadcast  in  the  Spanish 
language 

I  hope  ihis  information  is  useful  to  the 
Commiss  ion  in  their  consideration  of  this 
issue.  As  the  FCC  reviews  the  question  of 
whether  Hispanics  in  the  United  States  are  a 
separate  |narket  the  answer  is  clearly-yes. 

Ydurs  Truly, 
Helane  Naiman, 
Presidem 

Note:  The  letter  dated  May  27,  2003  from 
Accentm^keting  was  not  able  to  be 
published,  in  the  Federal  Register  but  a  copy 
can  be  obtained  from  the  U.S.  Department  of 
Justice, « Dl  D  Street,  NW.,  Room  lOrOlS, 
Washing  on,  D.C.  20530  or  you  may  call  and 
request  i  copy  at  (202)  514-2558. 

May  23,  >003. 

Mr.  Raul  Alarcon  Jr. 

Chairma  n,  Spanish  Broadcasting  System, 

2601  i  outh  Bayshore  Drive,  Penthouse  II, 

Cocon  it  Grove,  FL  33133 


Dear  F  aul,  enclosed  is  a  synopsis  of  my 
position  paper  on  the  U.S.  Hispanic  market. 


I  have  delivered  this  or  very  similar 
presentations  on  numerous  occasions  to  a 
broad  spectrum  of  general  business  and 
Hispanic  marketing  audiences.  The  most 
recent  was  at  the  Central  Florida  Hispanic 
Chamber  of  Commerce. 

I  have  edited  out  only  my  personal 
(humorous)  anecdotes;  actually,  they  were 
the  best  part 

Best  regards, 

A  COUNTRY  WITHIN  A  COUNTRY 

The  U.S.  Hispanic  market  is  frequently 
referred  to  as  "a  country  within  a  country 
*  *  *  larger  than  Canada  *  *  *  the  fourth 
largest  Spanish  speaking  country  in  the 
hemisphere  larger  than  Peru,  Venezuela, 
Chile  or  Ecuador.".  42.6  million  strong 
(including  Puerto  Rico),  the  population  is 
expected  to  grow  by  more  than  1.7  million 
per  year.  That's  100,000  people  every  three 
weeks  or  5,000  every  day. 

Hispanic  purchasing  power  exceeded  $630 
billion  in  2002.  In  and  of  itself,  it  represents 
the  9th  largest  economy  in  the  world,  larger 
than  the  GDP  of  Brazil,  Spain  and  even 
Mexico.  All  indices  and  economic 
measurement  standards  reflect  growth  and 
increased  prospterity.  In  the  decade  between 
1979  and  1999,  the  number  of  Hispanic 
families  reaching  the  middle  class  (defined  as 
those  earning  between  $40,000  and  $140,000) 
increased  71.3%  to  2.5  million,  fully  one- 
third  of  the  total. 

The  numbers  get  even  more  interesting  in 
terms  of  business  ownership.  According  to 
American  Demographics  Magazine, 
Hispanics  now  accoimt  for  the  largest  share 
of  minority  entrepreneurs  in  the  United 
States,  owning  40%  of  all  such  businesses. 
The  Census  Bureau's  last  economic  census 
reported  1.2  million  Hispanic  owned 
businesses  with  aggregate  revenue  in  excess 
of  $1.86  biUion.  Tm  2002  estimate  put  the 
figure  at  2.3  million  with  $380  billion  in 
sales.  In  2001,  the  census  also  reported 
Hispanic  labor-force  participation  at  80.4% 
(FYE  2000),  higher  than  non-Hispanic  white 
males  as  a  whole 

It  is  evident  that  even  official  agencies 
consider  this  market  a  discrete  entity  within 
the  larger  marketplace  measured  and 
reported  accordingly.  And  while  other 
minority  markets  are  similarly  measured  in  a 
number  of  areas,  the  Hispanic  market  stands 
alone  as  a  self-contained,  differentiated, 
"country-like"  entity  within  U.S.  borders; 
one  from  which  specialized  disciplines, 
professions,  governmental  institutions,  NGOs 
and  even  foreign  policy  initiatives,  have 
arisen  and  will  continue  to  arise  well  into  the 
foreseeable  future.  This  is  not  a  matter  of 
opinion,. It  is  a  matter  of  fact  extremely  well 
grounded  in  logic,  as  we  shall  see: 

1.  Let's  consider  the  other  two  large 
minority  segments  in  the  United  States, 
African-Americans  (excluding  Haitian- 
Americans)  and  Asian  Americans.  African- 
Americans  speak  English  almost  exclusively. 
There  are  few  direct  Unkages  to  African 
countries  of  origin.  Non-African  Americans 
may  easily  communicate  and  participate  in 
this  sub-segment  at  will.  They  are  tied  to  the 
mainstream  culture  by  language  if  not  by 
color. 

2.  The  Asian-American  segment  is 
composed  by  a  multiplicity  of  cultures 
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^  divided  by  language— Chinese  (Mandarin 
and  Cantonese),  Japanese,  Korean, 
Vietnamese,  Hindi,  Bengali,  Urdu,  Malay, 
Punjabi — ^the  influence  and  economic 
advantages  (cost-effectiveness)  that  spring 
from  critical  mass  are  elusive  if  not 
impossible.  Therefore,  other  than  grassroots 
.    marketing  or  media  outlets  serving  small 
enclaves,  any  Pan-Asian  network  or  national 
print  vehicle  would  be  either  highly 
fragmented  in  a  multiplicity  of  languages  or 
require  English  as  the  common  denominator. 

3.  Language  is  the  single  most  important 
characteristic  of  culture  and  Hispanics  in  the 
United  States  are  united  by  a  common 
language  traced  to  Spanish  colonizers 
regardless  of  whether  these  are  viewed  as 
ruthless  conquistadors  (Mexico)  or  brothers 
6t)m  the  mother  country  (Cubans).  If  this 
were  not  the  case,  neither  national  broadcast 
networks  nor  national  print  media  would  be 
viable  business  models.  This  isn't  to  say  that 
there  aren't  Enghsh  dominant  Latinos,  but 
rather  that  for  marketing  and 
communications  purposes  we  include  them 
in  the  mainstream  universe  just  as  we 
exclude  non-Spanish  speakers  bom  the 
Hispanic  consumer  pool.  Spanish  dominant 
Latinos  then,  by  necessity,  must  rely  on 
Spanish  language  media  even  to  exercise 
their  right  to  vote;  bilingual  Latinos  may 
choose  either  language  based  on  content  or 
self-identification.  Considering  that  Latinos 
are  basically  absent  from  general  market 
media,  being  depicted  as  less  than  2%  of  all 
characters  (while  more  than  12%  of  the 
population)  and  often  in  the  most  negative 
roles,  bilingual  Hispanics  are  practically 
compelled  to  turn  to  Spanish  language  media 
to  see  and/or  hear  themselves. 

4.  This  cultural  phenomenon  known  as 
Hispanic-America,  and  its  need  for  in- 
language  communications  that  respects  and 
embraces  our  multiracial  identities,  musical 
preferences  and  folkloric  richness  created  the 
Hispanic  advertising  industry.  The 
Association  of  Hispanic  Advertising 
Agencies  was  oi^anized  in  "recognition  that 
ours  is  a  marketing  sector  that  could  not  and 
would  not  be  well  served  by  general  market 
entities;  the  very  same  who  for  more  than  30 
years  had  been  predicting  with  almost 
evangelical  fervor  our  assimilation  and 
demise.  The  truth  is  that  Hispanic 
advertising  and  media  professionals 
constitute  a  unique  business  specialty.  As 
managers,  we  must  have  as  thorough  an 
understanding  of  the  disciplines  as  our 
monolingual,  general  market  counterparts 
and  communicate  in  English  with  our  clients, 
bankers,  the  IRS  and  the  21  year  old  brand 
manager  who  has  never  traveled  outside  of 
Indiana,  yet  transcreate,  transform,  interpret 
and  connect  with  our  consumers  in  Spanish, 
the  language  most  likely  to  produce  the  sales 
and  economic  benefits  sought  by  our  clients. 
"Compre  nuestro  auto,  nuestro  jugo  y  traiga 
su  dinero  a  nuestro  banco."  It's  the  American 
way.  Consumer  spending  is  the  backbone  of 
our  economy.  And  let's  be  realistic,  the 
mainstream  population  base  is  experiencing 
negative  birth  rates.  All  U.S.  population 
growth  is  directly  attributable  to  minority 
and  immigrant  sub-segments.  The  Census 
says  so. 

5.  The  wave  of  Hispanic  agency 
acquisitions  by  general  market  firms  shows 


that  they  were  wrong  about  assimilation 
(which  did  not  and  will  not  take  place),  were 
wrong  to  remain  intransigently  monolingual 
as  if  it  were  a  badge  of  honor  and  thus,  with 
very  few  exceptions  and  these  only  in  the 
multi-national  arena,  incapable  of  creating 
Hispanic  divisions  organically.  Ultimately, 
they  had  to  buy  the  agencies.  Most  were 
moUvated  by  profit  potential  others  to  keep 
the  market  in  check  and  under  control. 

6.  The  increasing  acceptance  of  Mexican 
Matriculas,  the  strengthening  of  Radio 
Marti's  signal,  NAFTA  and  the  proposed 
FTAA,  point  to  Hispanic  interests 
influencing  the  national  agenda  well  beyond 
the  Congressional  Hispanic  Caucus.  This  is 
imderstandable  as  Hispanics  represent  the 
country's  largest  pool  of  bilingual, 
transnational  citizens.  It  may  be  a  small 
percentage  of  the  vast  United  States  of 
America,  but  a  critical  component  of  the 
country's  hemispheric — perhaps  global — 
aspirations.  A  coimtry  within  a  country 
indeed. 

Exhibits 

May  20,  2003 

To  Whom  it  May  Concern:  I  am  Julio 
Amparo.  I  have  worked  in  the  Hispanic 
market  as  an  owner  of  an  independent 
advertising  agency  for  over  15  years. 

I  have  been  asked  to  comment  on  the 
pending  merger  between  Univision 
Communications  and  Hispanic  Broadcasting 
Corporation.  An  important  question  the 
F.C.C.  is  facing  is  whether  or  not  the  U.S. 
Hispanic  market  is  separate  market. 

First,  we  speak  a  different  language.  We 
have  our  own  consumer  base,  our  own  and 
separate  tastes.  As  an  owner  of  an  ad  agency 
I  can  tell  you  Hispanics  have  their  own  brand 
awareness  for  our  own  products.  Our 
population  growth  is  different,  the  cost 
structure  of  media  is  separate — we  are  a 
separate  consumer  base. 

The  Hispanic  Media  market— radio  and  TV 
combined— is  a  separate  and  distinct  market. 
Listen  and  you  will  hear  with  your  ears  we 
are  a  separate  market. 

I  hope  my  comments  will  be  useful  in  the 
Commission's  consideration  of  the-U.S. 
Hispanic  media  market  as  a  separate  relevant 
entity  and  in  it  review  of  the  Univision/HBC 
merger. 

Julio  Ampara, 

President. 

June  11,  2003 

Marlene  H.  Dortch 

Secretary,  Federal  Communications 

Commission,  445  12th  Street,  SW., 

Washington,  DC  20554 
Re:  Applications  for  Transfer  of  Control  of 

Hispanic  Broadcasting  Corp.,  and  Certain 

Subsidiaries.  Licensees  ofKGBT  (AM. 

Harlingen,  Texas  et  al.  (Docket  No.  MB  02- 

235.  FCC  File  Nos.  BTC-20020723ABL,  et 

al.) 

Dear  Ms.  Dortch:  Spanish  Broadcasting 
System,  Inc.  ("SBS")  has  submitted  several 
filings  for  the  record  of  this  proceeding 
demonstrating  that  Spanish-language  media 
does  not  compete  with  English-language 
media.  In  other  words,  Enligh-language  and 
Spanish-language  broadcasting  constitute 
separate  markets  for  competition  and 


diversity  purposes.  The  proposed  Univision/ 
HBC  merger  threatens  to  create  substantial 
market  power  in  numerous  geographic 
markets  for  Spanish-language  broadcasting  to 
the  detriment  of  advertisers,  consumers, 
competition,  and  diversity.  This  letter 
submits  data  demonstrating  the  severity  of 
that  threat  in  the  ten  metropolitan  areas  with 
the  largest  Hispanic  populations. 

Attached  hereto  is  a  chart  for  each  of  the 
top  ten  Spanish-language  broadcast  markeU 
displaying  the  market  share  of  each 
participant  in  terms  of  combined  television 
and  radio  advertising  revenues  for  2002.'  In 
seven  of  the  top  ten  markets,  the  combined 
entity's  (Univision  +  HBC)  post-merger 
market  share  will  equal  or  exceed  60%,  and 
in  two  of  the  top  ten  markets  the  combined 
entity's  market  share  will  exceed  70%. 
Indeed,  in  San  Antionio.  the  combined  entity 
win  control  a  striking  80%  of  the  market. 
Only  in  Brownsville/McAllen  (13%)  and 
New  York  (48%)  wiU  the  combined  entity 
have  a  market  share  below  50%.  When 
Entravision's  market  share  is  included 
(Univision  +  HBC  +  Entravision),  the 
combined  entity's  market  share  ranges  from 
48%  in  new  York  to  84%  in  Phoenix.  For 
convenience,  the  table  below  summarized  the 
distribution  of  revenue  shares  for  the 
combined  entity,  with  and  without 
Entravision.  As  illustrated  by  the  data  in  this 
table,  the  combined  entity  would  account  for 
a  large  majority  of  advertising  revenues  in  8 
(or  9)  of  the  top  ten  markets. 


'  The  charts  were  prepared  using  the  following 
methodology:  The  advertising  data  for  both 
broadcast  radio  and  broadcast  television  were 
obtained  from  BIA,  In.,  through  its  Media  Access 
Pro  software  (current  as  of  June  5,  2003).  BIA 
provides  station-level  revenue  and  ownership  data 
for  more  than  13,000  radio  stations  and  nearly  2,000 
commercial  television  stations  in  the  United  States. 
Revenues  from  BIA  are  estimated  using  data  trom 
its  proprietary  survey  of  station  managers  and 
owners.  For  radio  stations,  BIA  reports  information 
on  station  format.  These  data  were  supplemented 
with  infonnation  bom  the  2002  Television  and 
Cable  Factbook.  2002  U.S.  Hispanic  Market  (a 
publication  of  Strategy  Research  Corporation),  and 
various  internet  websites,  including 
www.100000watts.com. 

First,  edl  of  the  radio  and  television  stations 
broadcasting  to  the  ten  metropolitan  areas  with  the 
largest  Hispanic  populations  were  identified.  Using 
information  from  BIA  as  well  as  intemet-based 
research,  each  station's  language  format  was 
detemiined.  A  radio  station  was  classified  as  a 
Spanish-language  station  if  a  portion  of  the  BIA 
format  description  was  Spanish  )BLA  reports  the 
current  format,  which  may  not  necessarily 
correspond  to  the  station's  format  in  2002.  although 
we  believe  relevant  changes,  if  any,  to  be  minimal) 
or,  alternatively,  if  it  could  be  determined  that  a 
portion  of  the  station's  programming  was  in 
Spanish.  Similarly,  for  television  stations,  a  station 
was  classified  as  Spanish-language  if  a  portion  of 
the  station's  programming  was  in  Spanish.  Because 
all  Univision  television  stations  broadcast  in 
Spanish,  this  decision  rule  provides  a  conservative 
estimate  of  Uaivision's  revenue  share. 
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Cumulative  Distribution  of  2002 
Broadcast  Advertising  Revenue 
Shares* 


Share 


>60% 
>70% 
260% 
>50% 
>40% 


Univision  ■*■ 

HBC  + 
Entravision 


1 
5 

7 

9 

10 


'NumbefS  may  differ  from  those  obtained 
from  the  cfiarls  due  to  rounding. 

These  high  market  shares — including 
above  70%  in  several  markets — demonstrate 
that  the  merger  will  enable  the  new 
Uoivision/IffiC  to  exercise  substantial  market 
or  monopoly  power  to  the  detriment  of  both 
Spanish-speaking  consimiers  and  advertisers 
who  seek  to  reach  th^t  audience.  For  "a  share 
abov6^  70%  is  usually  strong  evidence  of 
monopoly  power"  and  "a  share  between  50% 
and  70%  can  occasionally  show  monopoly 
power."  Broadway  Delivery  Corp.  v.  United 
Parcel  Service  erf  Am.,  Inc.,  651  F.2d  122, 129 
(2nd  Cir.  1981).  Even  a  share  below  50%  can 
support  a  finding  of  monopoly  power  when 
other  indicia  of  such  power — such  as  the 
high  entry  barriMS  present  here— exist.  See 
id.  The  consequences  of  a  monopoly  in 
Spanish-language  broadcasting  is  not  only 
higher  rates  for  advertisers,  but  also  a 
substantial  loss  in  diversity  of  voices. 
Moreover,  where,  as  here,  the  combined 
entity  will  control  over  40%  in  all  or 
virtually  all  of  the  major  relevant  markets, 
diminished  economic  performance  is  likely. 
See  FTC  V.  Swedish  match,  131  F.  Supp.  2d 
151, 166  (D.D.C.  2000)  ("Without  attempting 
to  specify  the  smallest  market  share  which 
would  still  be  considered  to  threaten  undue 
concentration,  we  are  clear  that  30%  presents 
a  threat."  quoting  United  States  v. 
Philadelphia  National  Bank.  374  U.S.  321, 
364  (1963)).  In  sum,  the  market  shares  shown 
here  present  a  real  risk  of  anticompetitive 
harm  to  Spanish-language  advertisers,  as  well 
as  a  critical  loss  of  diversity  to  Spanish- 
speaking  Americans  in  these  markets. 
Moreover,  the  merger  threatens  both 
competition  and  diversity  whether  or  not 
Spanish-language  television  and  radio 
compete  in  the  same  market.  The  reason  is  . 
that  the  merger  gives  Univision/HBC  the 
power  to  exclude  competition  even  if 
Spanish-language  TV  and  radio  belong  in 
different  markets.  First,  the  Univision/HBC 
merger  would  raise  already  high  entry 
barriers  into  Spanish-language  radio. 
Advertising  on  Spanish-language  TV  is 
important  to  a  Spanish-language  radio 
station's  ability  to  obtain  significant 
audience.  Indeed,  several  of  SBS's  stations 
only  succeeded  because  of  risky  and 
expensive  television  advertising  campaigns. 
However,  after  its  acquisition  of  HBC, 
Univision — ^which  dominates  Spanish- 
language  television — will  have  an  incentive 
to  refuse  to  deal  with,  or  discriminate 
against,  Spanish-language  radio  competitors 
(including  SBS)  who  seek  to  advertise 
through  Univision  (and  other  properties)  in 
order  to  advantage  HBC.  Second,  after  the 


merger,  tlte  combined  entity  will  have  the 
power  to  Insist  that  Spanish-language 
advertiseis  who  wish  to  advertise  through 
both  radia  and  television  purchase  time  from 
both  Univision  and  HBC  rather  than  from  the 
combLneq  entity's  rivals.  Such  difficult-to- 
detect  ani  subtle  tying  arrangements  or 
refusals  ta  deal — realistic  possibilities  here — 
impair  ctxnpetition.  See,  e.g.,  Lorain  Journal 
Co.  v.  17.1^342  U.S.  143  (1951).  The 
resulting  parm  to  competitors,  including 
SBS,  thatjis  sure  to  follow  will  not  only  harm 
advertisers,  but  also  will  impair  diversity. 

To  me^  its  obligations  under  the 
Conununlcations  Act,  the  FCC  must 
undertake  a  detailed  analysis  of  diversity  and 
competition  specific  to  a  Spanish-language 
media  markets  implicated  by  this  merger.  In 
addition  to  the  materials  submitted  last  week 
and  filed  today,  SBS  intends  to  file  shortly 
with  the  Commission  further  information 
demonst^ting  the  severity  of  the  threat  to 
competition  and  diversity  presented  by  the 
proposed  merger. 

Respectfully  submitted, 
/  s  /  Philip  L.  Verveer 
Philip  i^.  Verveer 
Sue  D.  Baunenfeld 
Michael  ^.  Jones 
David  M.I  Don 
WILLKIE)FARR  6-  GALLAGHER.  1875  K 

Street,  pW..  Washington,  DC  20006. 

TelepHpne:  (202)  303-1000 
and 


Bruce  A.  I 
Allan  G.  | 
KAYESC 

Suite : 
Attome'v 

Inc. 


.isen 

[oskowitz 

rOLER,  LLP,  901  15th  Street.  NW.. 

00.  Washington.  DC  20D05 

for  Spanish  Broadcasting  System 


cc:  Chairman  Michael  K.  Powell, 
Commissioner  Kathleen  Q.  Abemathy, 
Commissioner  Michael  J.  Copps, 
Commissioner  Kevin  J.  Martin, 
Conm4ssioner  Jonathan  S.  Adelstein, 
Susan  M.  Eid,  Stacy  R.  Robinson,  Jordan  B. 
Goldstein,  Catherine  Crutcher  Bohigian, 
Johanna  Mikes,  W.  Kenneth  Ferree,  David 
Browm  Scott  R.  Flick,  Counsel  for 
Univision  Communications,  Inc.,  Roy  R. 
RussojCounsel  for  Hispanic  Broadcasting 


Corp., 


Aairy  F.  Cole,  Counsel  for  Elgin  FM 


Limite  i  Partnership 

Spa  ^ish-Language  Broadcast 
Ad  rERTisiNG  Revenues,  2002 


[Los 


4ngeles:  Hispanic  Population  of  7.0 
million] 


Unjvisiof 
HBC 


Entravislxi 
SBS 
Telei 
Other 


Telemur  Jo 


Percent 


Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[New  Yortc:  Hispanic  Population  of  4.0  million] 


Univision  ... 

SBS 

Telemundo 

HBC  

Other 


Percent 


41 
28 
18 

7 
6 


Notes:  Advertising  revenue-t)ased  sateflite 
program  services  Ittat  also  offer  Spanish-lan- 
guage programnting  include  services  such  as 
Galavision  Cable  Network,  h^TV  Latin  America 
and  Viva  Tel^ASion  f^etworic. 

Sources:  2002  BIA,  Inc.;  2002  Television 
and  cable  Facltook;  2002  U.S.  Hispanic  Mar- 
ket, Strategy  Resean^  Corporation. 

Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[Mianv:  Hispanic  Population  of  1 .7  million] 


41 
19 
5 
6 
13 
15 


Percent 

Univision  

35 

Telemundo 

HBC  

20 
20 

SBS 

15 

Other 

9 

Entravision 

0.20 

Notes:  Advertising  revenue-t)ased  satellite 
program  services  that  also  offer  Spanish-lan- 
guage programming  include  services  such  as 
Galavision  Cat>ie  Network,  MTV  Latin  Amerna 
and  Viva  Televiaon  Network. 

Sources:  2002  BIA,  Inc.;  2002  Television 
and  cable  Factbook;  2002  U.S.  Hisparuc  Mar- 
ket, Strategy  R^eaich  Coiporation. 

Spanish-Language  Broadcast 
advertising  revenues,  2002 

[Chnago:  Hispanic  Populatk>n  of  1 .6  million] 


Percent 

Univision  „ 

33 
30 

SBS 

22 

Telemundo 

Entravision 

Other ^ 

8 

4 
4 

-  Notes  Advertising  revenue-based  satellite 
program  services  that  also  offer  Spanish-lan- 
guage p'ogramming  include  services  such  as 
Galavisi(  m  Cable  Network,  MTV  Latin  America 
and  Vivs  Television  Networic. 

SourC9s:  2002  BIA,  Inc.;  2002  Television 
and  cab  e  Factbook;  2002  U.S.  Hispank:  Mar- 
ket, Stra  \egy  Research  Corporation. 


Notes:  Advertising  revenue-t>ased  satellite 
program  services  that  also  offer  Spanish-lan- 
guage programming  include  services  such  as 
Galaviston  Cable  Network,  MTV  Latin  America 
and  Viva  Televiswn  Network. 

Sources:  2002  BIA,  Inc.;  2002  Televiskxi 
and  cable  Factbook;  2002  U.S.  Hispank;  Mar- 
ket, Strategy  Research  Corporation. 

Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[Houston:  Hispank:  Populatkxi  of  1 .6  million] 


Univision 

HBC  

Other 


Percent 


32 
42 
19 
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Spanish-Language  Broadcast  Ad- 
vertising Revenues,  2002— Con- 
tinued 

[Houston:  Hispanic  Population  of  1.6  millionl 


Telemundo 


Percent 


Univision  ... 

Other 

Entravision 

HBC  

Telemundo 


Percent 


48 
19 
17 
14 
2 


Notes:  Advertising  revenue-based  satellite 
program  services  that  also  offer  Spanish-lan- 
guage programming  include  services  such  as 
Galavision  Cable  Network,  MTV  Latin  America 
and  Viva  Television  Network. 

Sources:  2002  BIA,  Inc.;  2002  Television 
and  cable  Facttjook;  2002  U.S.  Hispanic  Mar- 
ket, Strategy  Research  Corporation. 

Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[Dallas/Ft.  Worth:  Hispanic  Population  of  1 .3 
million] 


Univision  ... 

HBC  

Telemundo 
Entravision 
Other 


Percent 


47 

22 

20 

8 

3 


Notes:  Advertising  revenue-based  satellite 
program  sen/ices  that  also  offer  Spanish-lan- 
guage programming  include  services  such  as 
Galavision  Cable  Network,  MTV  Latin  America 
and  Viva  Television  Network. 

Sources:  2002  BIA,  Inc.;  2002  Television 
and  cable  Facmook;  2002  U.S.  Hispanic  Mar- 
ket. Strategy  Research  Corporation. 

Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[San  Antonio:  Hispank:  Population  of  1 .2 
million] 


Spanish-Language  Broadcast  Ad- 
vertising Revenues.  2002— Con- 
tinued « 

[San  Antonk):  Hispank:  Population  of  1.2 
million] 


6 


Notes:  Advertising  revenue-based  satellite 
program  sen/k»s  that  also  offer  Spanish-lan- 
guage programming  include  services  such  as 
Galavisron  Cable  Network,  MTV  Latin  Amerka 
and  Viva  Television  Network. 

Sources:  2002  BIA,  Inc.;  2002  Television 
ami  cable  FacOook;  2002  U.S.  Hispanic  Mar- 
ket, Strategy  Research  Corporation. 

Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[San  Francisco/San  Jose:  Hispanic  Population 
of  1 .4  million] 


Other 


Percent 


Univision  ... 

HBC  

SBS 

Telemundo 


Percent 


43 
37 
10 

7 


Notes:  Advertising  revenue-t)ased  satellite 
program  servrces  that  also  offer  Spanish-lan- 
guage programming  include  sennces  such  as 
Galavision  Cable  Network,  MTV  Latin  America 
and  Viva  Television  Networi<. 

Sources:  2002  BIA,  Inc.;  2002  Televismn 
and  cable  Factbook;  2002  U.S.  Hispank:  Mar- 
ket, Strategy  Research  Corporation. 

Spanish-Language  Broadcast 
Advertising  Revenues,  2002 

[Phoenix:  Hispanic  Population  of  1.0  million] 


Univision  ... 

HBC  

Entravision 
Telemundo 
Other 


Percent 


47 

22 

15 

9 

7 


Notes:  Advertising  revenue-based  satellite 
program  services  that  also  offer  Spanish-lan- 
guage programming  include  sewices  such  as 
Galavision  Cable  Network,  MTV  Latin  America 
and  Viva  Television  Networt(. 

Sources:  2002  BIA,  Inc.;  2002  Television 
and  cable  Factbook;  2002  U.S.  Hispank:  Mar- 
ket, Strategy  Research  Corporation. 

Spanish-Ijvnguage  Broadcast 
Advertising  Revenues,  2002 

[Brownsville/McAllen:  Hispanic  Populatkin  of 
1 .0  million] 


Entraviston 

Other 

HBC  

Telemundo 


Percent 


45 
30 
13 
12 


Notes:  Advertising  revenue-based  satellite 
program  servk»s  that  also  offer  Spanish-lan- 
guage programming  include  services  such  as 
Galavision  Cable  Network,  MTV  Latin  America 
and  Viva  Television  Networtc. 

Sources:  2002  BIA,  IncI;  2002  Television 
and  cable  Factbook;  2002  U.S.  Hispank:  Mar- 
ket, Strategy  Research  Corporation. 

July  9,  2003 

Marlene  H.  Dortch 

Secretary.  Federal  Communications 

Commission.  TW-A325,  445  12th  Street. 

SW.,  Washington,  DC  20554 

Re:  Notice  of  Ex  parte  Presentation,  MB  02- 
235 

Dear  Ms.  Dortch:  On  July  8,  Andrew  Jay 
Schwartzman  of  the  Media  Access  Project 
met  with  Susan  Eid,  Legal  Advisor  to  the 
Chairman  to  discuss  the  proposed  transfer  of 
control  of  Hispanic  Broadcasting 
Corporation. 

Mr.  Schwartzman  took  the  position  that  the 
Commission  should  treat  Spanish  language 
radio  as  a  separate  market  for  purposes  of 


this  case,  and  that  leads  to  the  conclusion 
that  the  transaction  is  contrary  to  the  public 
interest.  He  made  two  speiCific  points. 

First,  Mr.  Schwartzman  discussed  the 
extraordinary  and  insuperable  barriers  that 
any  new  entrant  would  face  in  trying  to 
compete  with  the  combined  Univision/HBC 
entity.  Unlike  English  language  markets,  a 
competitor  would  face  great  difficulty  in 
making  the  audience  aware  of  its  service,  as 
Univision  would  control  the  principal  means 
of  promoting  and  advertising  a  new  radio 
station,  i.e.,  Spanish  language  broadcasting. 
Moreover,  Clear  Channel,  which  would  be 
one  of  the  largest  shareholders  of  the 
combined  companies,  is  the  largest  owner  of 
outdoor  advertising,  which  is  the  second 
most  important  advertising  medium  used  for 
this  purpose. 

Mr.  Schwartzman  then  turned  to  how  the 
Spanish  language  market  should  be  treated 
from^  diversity  perspective.  He  noted  that 
under  the  FCCs  1981  radio  deregulaUon 
decision,  broadcasters  were  freed  from  the 
obligation  to  serve  every  enumerated 
audience  segment  in  their  community.  They 
were,  however,  expected  to  demonstrate  that 
they  have  met  the  problems  needs  and 
interests  of  whatever  niche  audience  segment 
they  might  have  chosen  to  serve.  Plainly 
then,  the  Commission  treated  Hispanic  other 
minority  communities  as  distinct  for  this 
purpose  as  well. 

hj  response  to  questioning  from  Ms.  Eid, 
Mr.  Schwartzman  explained  that  he  thought 
it  was  entirely  logical  for  the  Commission  to 
conduct  an  analysis  of  the  impact  of  a 
transaction  on  particular  segments  of  the 
conununity  while  still  including  the  same 
stations  in  voice  counts  and  other  analyses  of 
the  entire  market.  Thus,  the  question  of  how 
many  stations  a  particular  broadcaster  might 
own  in  a  market  would  be  a  separate  issue 
from  whether  it  held  excessive  power  within 
the  Spanish  language  submarket. 

Sincerely, 
Andrew  Jay  Schwartzman 
President  and  CEO 
cc.  Susan  Eid 

July  11,  2003 

W.  Kenneth  Ferree,  Esquire 

Chief,  Media  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  NW.,  Room  3-C740,  Washington 
DC  20554 

Re:  Applications  for  Transfer  of  Control  of 
Hispanic  Broadcasting  Corp.,  and  Certain 
Subsidiaries,  Licensees  of  KGBT(AM), 
Harlingen,  Texas  et  al.  (Docket  No.  MB  02- 
235,  FCC  File  Nos.  BTC-20020723ABL  et 
al.). 

Dear  Ms.  Dortch:  The  NaUonal  Hispanic 
Policy  Institute,  Inc.  ("NHPI")  hereby  replies 
to  the  June  25,  2003  letter  filed  by  Univision 
Conununications,  Inc.  ("Univision").  In  its 
letter  Univision  again  restates  its  contention 
that,  if  the  proposed  merger  with  Hispanic 
Broadcasting  Corporation  ("HBC")  is  granted, 
Univision 's  interest  in  Entravision 
Communications  Corporation  ("Entravision") 
will  be  non-attributable. 

In  arguing  for  a  "bright-line"  attribution 
test,  Univision  claims  that  it  demonstrated  in 
a  December  9,  2002  letter  to  the  Media 
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Bureau  that  its  interest  in  Entiavision  is 
below  the  33%  threshold  equity/debt  plus 
C'EDP")  ratio.  In  fact,  Univision  failed  to 
make  any  such  showing. 

Univision's  December  9,  2002  letter  was 
filed  in  response  to  a  November  29,  2002 
Commission  request  for  further  information. 
The  Commission  was  responding  to  a  NHPI 
showing,  that  Entravision  had  outstanding 
debts  owed  to  Univision.  Univision  had 
previou.cly  represented  to  the  Commission 
that  "Univision  has  no  debt  interest  in 
Entravision." '  The  Commission  ordered 
Univision  to  "explain  the  origin  and  nature 
of  such  accoimts."  It  further  ordered 
Univision  to,  "[plrovide  an  audited  financial 
statement  to  support  any  factual  assertion, 
and  a  detailed  showing  demonstrating 
compliance  with  the  Equity/Debt  Plus 
Rule."  2 

In  response  to  the  Commission's  letter, 
Univision  submitted  certain  documentation, 
which  it  claimed  showed  that  it  was  in 
compliance  with  the  Commission's  EDP  rule. 
However,  the  evidence  Univision  provided 
was  incomplete  and  not  audited.  ^  As  NHPI 
stated  in  its  December  16,  .2002  letter: 

"Univision  has  again  misled  the 
Commission  and  has  failed  to  be  forthcoming 
and  candid  in  its  representations  to  the- 
Commission.  *  *  *  Entravision's  DEF  14A 
shows  that  "Andrew  Hobson,  Executive  Vice 
President  of  Univision,  holds  211,136  Class 
A  shares  of  Entravision.  The  DEF  14A  also 
shows  that  Michael  D.  Wortsman,  Co- 
President  of  Univision  Television  Group, 
Inc.,  holds  56,136  Class  A  shares  of 
Entravision. 

"Entravision's  DEF  14A  reports  stock 
ownership  of  (1)  persons  or  entities  known 
to  be  the  beneficial  owners  of  more  than  5% 
of  the  outstanding  shares  of  stock,  (2)  each 
of  its  directors,  and  (3)  certain  key  executives 
of  the  company.  Mr.  Hobson  and  Mr. 
Wortsman's  share  holdings  were  reported 
because,  at  the  time,  they  were  members  of 
Entravision's  board  of  directors.  Entravision's 
DEF  14A  does  not  require  it  to  report  shares 
held  by  Univision  insiders  unless  their 
individual  holdings  exceed  5%  of  the 
outstanding  shares.  Thus,  in  addition  to  Mr. 
Hobson  and  Mr.  Wortsman,  it  is  quite 
possible  that  other  Univision  officers  and 
directors  hold  Entravision  shares.  There  may 
also  be  other  Entiavision  debts  owed  to 
Univision  that  are  not  reported  in  SEC 
filings.  Had  an  independent  audit  been 
conducted,  an  honest  and  complete  answer 
could  have  been  provided." 

For  the  Commission  to  make  a  bright-line 
determination  concerning  compliance  with 
the  EPD  rule,  it  must  know  the  percentage  of 
equity  and  debt  a  party  holds.  In  this  case, 
the  commission  knows  that  Entravision  has 
outstanding  debts  owed  to  Univision.  What 
the  Commission  does  not  know,  is  the 
amount  and  percentage  of  Entravision's  debt 
owed  to  Univision.  Also  unknown,  is  how 
many  shares  of  Entravision's  stock  are  held 
by  Univision's  officers  and  directors.  See, 
Section  73.3555,  note  2.  Here  again  Univision 


11. 


■  Univision  Opposition  to  Petition  to  Deny,  at  p. 


2  FCX:  letter  dated  November  29,  2002. 
'  Univision  letter  dated  December  9,  2003. 
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has  refus  id  to  provide  this  information. 
Without  :nowing  the  extent  of  equity,  and 
the  exten  t  of  debt  Univision,  its  officers  and 
directors  hold  in  Extravisipn,  the  FCC  cannot 
determin  b  whether  Univision  complies  with 
the  EDP  I  ule. 

Univis  on's  failure  to  produce  information, 
which  is  easily  obtained  and  uniquely  within 
its  contrc  1,  permits  the  Conmiission  to  draw 
the  negal  ive  conclusion  that  if  the 
informal  on  were  produced  it  would  show 
that  Uni'  ision,  post-merger,  will  still  have  an 
attributa  ile  interest  in  Entravision.  Tendler 
v.  Jaffe. :  03  F.2d  14, 19  (D.C.  Cir.  1953) 
('"The  on  ission  by  a  party  to  produce 
relevant  md  important  evidence  of  which  he 
has  knov  ledge,  and  which  is  peculiarly 
within  h  s  control,  raises  the  presumption 
that  if  pr  >duced  the  evidence  would  be 
unfavora  lie  to  his  cause.");  International 
Union,  ulAWv.  National  Labor  Relations 
Board.  4l9  F.2d  1329, 1336  (D.C.  Cir.  1972) 
("the  fai!  ure  to  bring  before  the  tribunal  some 
circumst  mce,  document,  or  witness,  when 
either  th  i  party  himself  or  his  opponent 
claims  tl  at  the  facts  would  thereby  be 
elucidati  d,  serves  to  indicate,  as  the  most 
natural  i  iference,  that  the  party  fears  to  do 
so,  and  t  lis  fear  is  some  evidence  that  the 
*  *  *  d(  cument,  if  brought,  would  have 
exposed  [acts  unfavorable  to  the  party.") 
(quoting  J.  Wigmore,  Evidence  §  284,  3rd  ed. 
1940);  U  lited  States  v.  Robinson,  233  F.2d 
517,  519  (D.C.  Cir.  1956)  ("[u]nquestionably 
the  failu  e  of  a  defendant  in  a  civil  case  to 
testify  01  offer  other  evidence  within  his 
ability  tc  produce  and  which  would  explain 
or  rebut  i  case  made  by  the  other  side,  may, 
in  a  pro]  er  case,  be  considered  a 
circums!  ance  against  him  and  may  raise 
presum[  tion  that  the  evidence  would  not  be 
favorabli  i  to  his  position");  Washoe  Shoshone 
Broadca  lUng,  3  FCC  Red  3948,  3952-53  (Rev. 
Bd.  198( );  Thomell  Barnes  v.  Illinois  Bell 
Telepho  le  Co.,  1  FCC  2d  1247, 1274  (Rev. 
Bd.  196! ).  Univision's  failure  to  produce 
evidena  permits  the  Commission  to  include 
that  Univision's  interest  in  Entravision  is 
attribut^le  as  a  matter  of  law. 

Univiiion  does  not  meet  the  FCC's  bright- 
line  EDh  test.  Even  if  Univision  could 
demonsvate  that  its  interest  in  Entravision  is 
below  t]je  33%  debt/equity  threshold,  its 
relationship  with  Entravision  is  such  that  it 
would  still  be  able  to  continue  to  exert 
significant  influence  over  key  licensee 
deicsiods.  As  the  Commission  has  said: 

"In  aoopting  the  EDP  rule,  we  affirm  our 
tentativ(  conclusion  *  *  *  that  there  is  the 
potentia  I  for  certain  substantial  investors  or 
creditor ;  to  exert  significant  influence  over 
key  lice  isee  decisions,  even  through  they  do 
not  hole  a  direct  voting  interest  *   *   *  which 
may  uni  ermine  the  diversity  of  voices  we 
seek  to  iromote.  They  may,  through  their 
contraci  ual  rights  and  their  ongoing  right  to 
communicate  freely  with  the  licensee,  exert 
as  mucl ,  if  not  more,  influence  or  control 
over  SOI  le  corporate  decisions  as  voting 
equity  1  olders  whose  interests  are 
attribut)  ble.«" 


Univision's  relationship  with  Entravision 
is  significantly  different  from  previous 
relationships  that  the  FCC  has  found  to  be 
non-attributable.  For  this  reason,  the  cases 
Univision  cites  in  support  of  its  claim  that  its 
interest  in  Entravision,  will  be 
nonattributable  arelnapposite. 

Univision  debt  and  equity  interests  in 
Entravision  have  historically  been 
attributable  interest.  Univision  has  a  long 
relationship  with  Entravision  as  a  business 
partner,  program  supplier,  creditor  and 
financial  backer.  In  return  for  Univision's 
support,  Entravision  has  granted  Univision 
significant  rights,  including  the  right  to 
appoint  two  directors  to  its  board  and  the 
rig^t  to  influence  its  core  operations.  As 
Entravision's  SEC  lOK  acknowledges, 
"Univision  has  significant  influence  over  our 
business."  Univision  proposes  to  convert  its 
voting  shares  into  non-voting  shares  and  to 
give  up  its  rights  to  appoint  directors,  to 
Entravision's  board.  This,  however,  will  not 
change  the  fundamental  well-established 
relationship  between  Univision  and 
Entravision. 

In  none  of  the  case  Univision  «ites,  did  the 
Commission  permitted  an  applicant  to 
convert  a  long-standing  attributable 
relationship  with  another  party  into  a  non- 
attributable  interest.  For  example.  General 
Electric's  purchase  of  Telemundo  fully 
complied  with  the  multiple  ownership  rules 
without  the  need  to  convert  previously  held* 
attributable  interests  into  non-voting,  non- 
attributable  interests.^  If,  for  example. 
General  Electric's  proposed  purchase  of 
Telemundo  did  not  comply  with  the  FCC's 
multiple  ownership  rules  and  General 
Electric  proposed  to  convert  its  attributable 
interest  in  NBC  into  a  non-voting  interest, 
and  further,  if  the  FCC  had  permitted  such 
a  transaction,  then  Univision  would  have  a 
case  on  point. 

Univision's  letter  has  little  to  say  about  its 
plan  to  retain  the  exclusive  right  to  make 
national  sales  on  behalf  Entravision.  Section 
73.658(i)  prohibits  a  television  network  from 
representing  individual  stations,  affiliated 
with  the  network,  for  the  sale  of  non-network 
time.  In  the  1970s,  Univision's  predecessor 
entity  argued  that,  as  fledgling  network,  a 
waiver  of  this  rule  was  required  to  enhance 
the  development  of  Spanish  language 
television.^  Univision's  letter  merely  states 
that  Telemundo  was  given  the  "exact  same 
waiver."  Here  again  the  situation  is  quite 
different.  In  Telemundo  U,  there  was  no  issue 
concerning  Telemundo 's  inappropriate 
exercise  of  control  over  its  affiliates.  In  this 
case,  the  central  question  is,  will  Univision's 
exclusive  right  to  make  national  sales  on 
behalf  of  Entravision  give  Univision  the  right 
to  influence  Entravision's  core  operations, 
especially  its  radio  station  holdings? 

Univision's  letter  cites,  with  approval,  the 
Commission's  statement,  "[t]he  mass  media 
attribution  rules  seek  to  identify  those 
interests  in  or  relationships  to  licensees  that 
confer  on  their  holders  a  degree  of  influence 
or  control  such  that  the  holders  have  a 


■•  Hevit  w  of  the  Commission 's  Regulations 
Govemii  g  Attribution  of  Broadcast  and  Cable/MDS 
Interests,  Report  and  Order,  14  FCC  Red  12559, 
12582-3  [1999)  ["AttrilMition  Order"]. 


^  Telemundo  Communications,  Group,  Inc.,  17 
FCC  Red  6958  (2002).  Telemundo  U). 

^Amendment-of§73.658(i]  of  the  commission's 
Rules,  5  FCC  Red  7280  (1990). 
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realistic  potential  to  affect  the  programming 
decisions  of  licensees  or  other  core  operating 
functions."  ^  The  FCC,  while  granting  a 
waiver  of  the  national  spot  sales  rule  to 
Univision  and  Telemundo,  maintained  the 
rule  for  other,  non-Spanish  language 
television  networks.  The  FCC  reasoned  that 
without  the  rule  networks  would  be  able  to 
exert  undue  influence  over  affiliate 
programming  decisions.  The  right  to  sell 
national  spot  advertising  gives  Univision 
significant  rights  to  influence  Entravision, 
including,  as  the  Commission  has  stated,  the 
power  to  influence  programming  decisions. 
At  a  minimum,  the  FCC  should  forbid 
Univision  from  making  national  spot  sales  on 
behalf  of  Entravision,  if  the  proposed  merger 
is  approved. 

Converting  Univision's  voting  shares  in 
Entravision  into  non-voting  shares  will  not 
fundamentally  change  the  existing 
relationship.  Entravision  has  been  and  will 
continue  to  be  dependent  on  Univision  for  it 
continued  survival.  Univision,  through  its 
control  of  national  sales  and  it  absolute  right 
•to  grant  or  deny  new  network  affihations, 
will  be  able  to  control  financial  decisions, 
programming  and  personnel  at  Entravision 
owned  radio  stations,  thus  ensuring  that 
Entravision's  radio  stations  will  not  compete 
with  HBC's  radio  stations.  Such  influence 
will  diminish  diversity  and  stifle 
competition,  two  key  aspects  of  the  FCC  local 
ownership  rules. 
Sincerely, 
Arthur,  Belendiuk 
Counsel  to  National  Hispanic  PoUcy 
Institute,  Inc. 

cc:  Chairman  Michael  K.  Powell, 
Commissioner  Kathleen  Q.  Abemathy, 


Commissioner  Michael  J.  Copps, 
Commissioner  Kevin  J.  Martin, 
Commissioner  Jonathan  S.  Adelstein, 
David  Brown,  Esquire  (Media  Bureau, 
FCC),  Barbara  Kreisman,  Esquire  (Video 
Division,  Media  Bureau,  FCC),  Lawrence 
N.  Cohn,  Esquire,  (Counsel  for  The 
Shareholders  of  Hispanic  Broadcasting 
Corp.),  Scott  R.  Flick,  Esquire  (Counsel  for 
Univision  Communications,  Inc.),  Harrj'  F. 
Cole,  Esquire  (Counsel  to  Elgin  FM  Limited 
Partnership) 

(FR  Doc.  03-28791  Filed  11-20-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administ^tion 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tlds 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 


adjustment  assistance  imder  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision  ' 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  8,  2003. 

Interested  persons  are  invited  to 
submit  vo-itten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8.  2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Ckinstitution  Avenue,  NW.,  Washington 
DC  20210.  ' 

Signed  at  Washington,  DC.  this  17th  day  of 
November  2003. 

Timothy  Sullivan,  . 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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Appendix 

[Petitions  instituted  between  11/03/2003  and  11/07/2003] 


Subject  firm  (petitioners) 


Authentic  Fitness  Corp.  (Wkrs) 

F/V  Patricia  Diann  (Comp) 

Alice  Manufacturing  (Wkrs) 

Elastic  Corp.  of  America  (Comp) 

Delte  Intemational  Machinery  (Comp) 

Nidec  America  Corporation  (MA) 

Cognati  Industries  (GMP)  

Fori  Payne  Socks,  Inc.  (Comp)  " 

MTD  Southwest,  Inc.  (Comp)  

DuPont  Photomasks,  Inc.  (Wkrs) 

Elementis  Chromium  LP  (Wkrs)  

Wolverine  Pattern  and  Machine  (lAM)  .... 

Matronal  Pattern,  Inc.  (lAM)  

Springfield  LLC  (Comp)  

Encee  Inc.  (Wkrs)  " 

Surgical  Specialties  Corp.  (Wkrs)  ..."!."...".."." 

Seamless  Textiles  (PR)  

United  Airiines  (Wkrs)  .'"'"'"'. 

Drexel  Heritage  Fumiture  Industries  (Wkrs) 

Clore  Automotive  (MN)  

Trane  and  American  Standards  Go's  (MN)  . 

Neutronics,  Inc.  (Comp) 

Puzzle-Craft  (MN)  """'"'""". 

Hawkeye  Group  (Wkrs) 


Location 


R.  Leon  Williams  Lumber  Co.  (ME) I  Clifton 


Los  Angeles,  CA 

Cordova,  AK 

Easley,  SC  

Woolwine,  VA 

Tupelo,  MS 

Canton,  MA  

Bluffton,  IN  

Fort  Payne,  AL 

Chandler,  AZ 

Danbury,  CT 

Corpus  Christi,  TX  .... 

Saginaw,  Ml  

Saginaw,  Ml  

Gaffney,  SC  

Eden,  NC  

Ada,  OK  

Humacao,  PR 

Elk  Grove,  IL  

Hildebran,  NC  

Eden  Prairie,  MN  

White  Bear  Lake,  MN 

Phoenix,  AZ' 

Wabasso,  MN  

Mediapolis,  lA  


Date  of  institu- 
tkxi 


ME 


11/03/2003 

11A)3/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/031^2003 

11A)3/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/03/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 

11/04/2003 


Date  of  peti- 
tron 


10/16/2003 

10/13/2003 

10/28/2003 

10/21/2003 

10/11/2003 

10/28/2003 

10/08/2003 

10/29/2003 

10/31/2003 

10/31/2003 

05/02/2003 

10/31/2003 

10/31/2003 

10/27/2003 

10/24/2003 

11/04/2003 

10/10/2003 

11/03/2003 

10/24/2003 

10/30/2003 

10/30/2003 

10/27/2003 

10/28/2003 

10/23/2003 

10/23/2003 


'Univision,  Jtrne  25,  2003  letter  citing  the 
Attribution  Order  at  p.  12560,  (emphasis  added. 
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TA-W 


53.430  .. 

53.431  .. 

53.432  .. 
53,433 .. 
53.434  .. 
53.435.. 
53.436.. 
53.437.. 
53.438.. 
53.439.. 
53.440.. 
53.441  .. 
53.442.. 
53,443.. 
53,444.. 

53,445.. 
53,446.. 
53.447  .. 
53,448.. 
53,449.. 
53.450.. 
53.451  .. 
53,452.. 
53,453.. 
53,454.. 
53,455.. 
53,456. 
53.457  .. 
53.458.. 
53.459.. 
53.460. 
53.461  . 
53.462. 
53,463. 
53,464. 
53.465. 
53,466. 
53,467. 
53,468. 
53.469. 
53,470. 
53.471  . 
53,472. 
53,473. 
53,474 . 
53.475. 
53,476 . 
53,477. 
53.478. 
53,479. 
53,480. 
53.481  . 
53,482. 

53.483. 

53.484. 

53.486. 

53.486. 

53.487 

53.488 

53,489 

53.490 

53.491 

53.492 
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AppENDix-^Continued 
[Petitions  instituted  between  1 1  A)3/2003  and  1 M07/2OO3] 


Sut)ject  firm  (petitioners) 


EMF  Corporation  (Wlcrs) 

Sweetwater  Apparel,  Inc.  (Wkrs)  

Millennium  A  R  Haire  (Comp) 

TT  Electronics/IRC,  Inc.  (Cornp) 

Sara  Lee  Coffee  and  Tea  (OK)  

Manar,  Inc.  (Comp) 

Sanmina— SCI  (ME)  

Sequel  (Comp) 

L.  Handy  Co.,  Inc.  (Wkrs)  

AM  Communications,  Inc.  (Comp) 

Nestronix.  Inc.  (Comp) 

Coca  Cola  North  America  (NJ) 

Planto  Furniture  Mfg.  Co.,  Inc.  (Comp) 

Deco  Engineering.  Inc.  (Comp)  

Emerson     Process     Management     Rower 

(Comp). 
Teiewise  Communications,  Inc.  (Wkrs)  .  . 

Hexel  (Comp) 

J.M.  Smucker  Co.  (Wkrs)  

Texas  Instruments  (Wkrs) 

Chevron  Phillips  Chemnal  (PACE)  

CHC  Industries,  Inc.  (Comp)  

EDM  Corporation  (Comp)  

Cadillac  Curtain  Corporation  (Comp)  ... 

GkJdings  Lewis  (USWA)  

Acusis  (Wkrs)  

Cascade  West  Sportswear  (WA) 

Asbury  Ruxmaster  of  Utah,  Inc.  (Wkrs) 

Thomson,  Inc.  (Comp)  

807  Cutting  Ser\nces,  Inc.  (Wkrs) 

Undl)erg,  Div.  otSPX  (Wkrs)  

Shelt>y  Elastk»  of  NC,  LLC  (Comp)  .... 

Symtech,  Inc.  (Wkrs)  

Marshall  Brass  (Comp)  

Wings  West  (Comp) £.. 

TECT— Uttea  (NY)  

Tomco  Products,  Inc.  (Comp) 

Berkar  Knittin  Corp.  (Comp)  

Qasboy  International,  LLC  (Comp) 

LF  Brands,  Inc.  (Comp)  

Wexco  Corp.  (Comp)  

Motorola,  Inc.  (Wkrs)  

GE  Automation  Servk^s  (Wkrs)  

Sherman-Feint>erg  Corp.  (Comp)  

Famsworth  Fibre  Corp.  (Comp) 

ETCO.  Inc.  (Comp)  

Gienoit  Fabrns  (Wkrs)  

Weklmann  Systems  International.  Inc.  (f'krs) 

XDU  Classfcs.  Inc.  (Comp) 

Edgcomb  Metals  (USWA) 

Fabricating  Engineering,  Inc.  (UAW)  ... 

Lindberg  Corp.  (Wkrs)  

Springs  Industries  (Comp)  

Siemens     Energy     and     Automatton, 

(Comp). 

Active  Wear,  Inc.  (Comp)  

Powenwave  Technologies  (CA)  

Coutts  Library  Sen/ices  (Wkrs) 

Stanley  Sen/Kes  (Wkrs)  

National  Textiles  (Comp)  

FNW— Familiar  Northwest  (Wkrs) ........ 

Bell  Sponging  (UNITE)  

Phillips  Plasttes  Corp.  (Wkrs) 

State  Pattern  Worics  (Wl) 

Fateon  Shoe  (ME) 


Locatkxi 


Inc. 


Burkesville,  KY 

CoHinwood,  TN 

Thomasville  NC 

Boone,  NC 

Oklahoma  City,  OK  . 

Henry,  TN 

Westbrook,  ME  

Willow  Springs,  MO 

Worcester,  MA  

Quakertown,  PA 

Quakertown,  PA 

Hightstown,  NJ 

San  Antonio,  TX 

Royal  Oak,  Ml  

Pittsburgh,  PA 


San  Jose,  CA 

Kent,  WA 

Woodbum,  OR  

Tucson,  AZ 

Port  Arthur,  TX 

Jacksonville  FL  

Piqua,  OH  

Covington,  TN  

Menominee,  Ml  

Pittsburgh,  PA  

Puyallup,  WA  

Ogden,  UT  

Indianapolis,  IN  

El  Paso,  TX 

Watertown,  Wl  

Mountain  City,  TN 
Spartanburg,  SC  .. 

Marshall.  Ml  

Santa  Ana,  CA 

Whitesboro,  NY  .... 
Painesville,  OH  .... 

Brooklyn.  NY  

Lansdale,  PA  ......... 

New  Yoric,  NY  ..:... 

Lynchburg,  VA  

Rockford,  IL 

Greenville,  SC 

South  Boston,  MA 

S.  Boston,  MA 

Warwfck,  Rl  

Tariaoro,  NC  

St.  Johnstxjry,  VT 

Piedmont,  AL  

Indianapolis,  IN  .... 

Davistxjrg,  Ml 

Racine,  Wl  

Uurel  Hill,  NC 

Tucker,  GA 


Martinsville,  VA  

El  Dorado  Hills,  CA 
Niagara  Falls,  NY  ... 

Henderson,  NC  

Eden,  NC  

Portland,  OR  

Allentown,  PA 

Post  Falls,  ID  

Greendale,  Wl  

Lewlston,  ME  


Date  of  institu- 

Date of  peti- 

tion 

tk» 

11/04/2003 

10/21/2003 

11/04/2003 

10/31/2003 

11/04/2003 

10/28/2003 

11/04/2003 

10/28/2003 

11/04/2003 

10/10/2003 

11/04/2003 

10/24/2003 

11/04/2003 

10/27/2003 

11/04/2003 

11/03/2003 

11/04/2003 

10/31/2003 

11/04/2003 

10/31/2003 

11/04/2003 

10/31/2003 

11/04/2003 

11/03/2003 

11/05/2003 

11/04/2003 

11/05/2003 

10/03/2003 

11/05/2003 

11/05/2003 

11/05/2003 

11/04/2003 

11/05/2003 

10/31/2003 

11/05/2003 

11/03/2003 

11/05/2003 

10/30/2003 

11/05/2003 

10/14/2003 

11/05/2003 

11/03/2003 

11/05/2003 

01/04/2003 

11/05/2003 

10/27/2003 

11/05/2003 

10/17/2003 

11/05/2003 

10/30/2003 

11/05/2003 

11/04/2003 

11/05/2003 

11/04/2003 

11/06/2003 

10/21/2003 

11/06«003 

10/28/2003 

,11/06/2003 

10/27/2003 

11/06/2003 

10/27/2003 

11/06/2003 

10/15/2003 

11/06/2003 

11/03/2003 

11/06^003 

10/23/2003 

11/06/2003 

10/27/2003 

11/06/2003 

10/27/2003 

11/06/2003 

10/22/2003 

11/07/2003 

11/07/2003 

11/07/2003 

11/05/2003 

11/07/2003 

11/06/2003 

11/07/2003 

11/04/2003 

11/07/2003 

11/06/2003 

11/07/2003 

11/05/2003 

11/07/2003 

11/05/2003 

11/07/2003 

11/06/2003 

11/07/2003 

10/31/2003 

11/07/2003 

10/27/2003 

11/07/2003 

10/29/2003 

11/07/2003 

11/06/2003 

11/07/2003 

11/05/2003 

11/07/2003 

10/31/2003 

11/07/2003 

10/31/2003 

11/07/2003 

11/05/2003 

11/07/2003 

11/04/2003 

11/07/2003 

10/30/2003 

11/07/2QD3 

10/28/2003 

11/07/2003 

11/04/2003 

11/07/2003 

11/05/2003 

11/07/2003 

10/27/2003 

11/07/2003 

10/28/2003 

11/07/2003 

11/05/2003 

11/07/2003 

11/05/2003 

11/07/2003 

11/04/2003 

f 
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[FR  Doc.  03-29664  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  4510-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,776] 

Biddle  Precision  Components, 
Sheridan,  iN;  Itotice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  8,  2003  in  response  to  a 
petition  filed  on  behalf  of  workers  of 
Biddle  Precision  Components,  Sheridan, 
Indiana. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29683  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4510-30-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,545] 

Bose  Corporation,  Park  Place 
Manufacturing  Plant,  Framingham, 
Massachusetts;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worlcer  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  22,  2003,  applicable  to  all 
workers  of  Bose  Corporation, 
Framingham,  Massachusetts.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
Department's  review  of  the  certification 
and  new  information  obtained  ft-om  a 
company  official  show  that  the  worker 
group  covered  by  the  shift  in  production 
of  home  entertainment  products  to 
Mexico  should  have  been  limited  to 
workers  at  the  Park  Place  Manufacturing 
plant.  Workers  producing  home 
entertainment  products  at  the  Park  Place 
Manufacturing  plant  are  separately 
identifiable  from  workers  producing 


other  products  at  Bose  Corporation, 
Framingham,  Massachusetts. 

Accordingly,  the  Department  is 
amending  the  certification  to  limit  the 
certification  to  the  workers  of  Bose 
Corporation,  Park  Place  Manufacturing 
Plant  in  Framingham,  Massachusetts. 

The  amended  notice  applicable  to  TA- 
W-52,545  is  hereby  issued  as  follows: 

Workers  of  Bose  Corporation,  Park  Place 
Manufacturing  Plant,  Framingham, 
Massachusetts,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  25,  2002  through  September  22, 
2005,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC,  this  3rd  day  of 
November  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29684  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4510-3IM> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S3,021] 

Carm  Newsome  Hosiery,  Inc.,  Ft 
Payne,  AL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  26,  2003,  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
Carm  Newsome  Hosiery,  Inc.,  Ft.  Payne, 
Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  6een  terminated. 

Signed  at  Washington,  DC,  this  3rd  day  of 
October,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29679  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,451] 

EDM  Corporation,  Piqua,  Ohio;  Notice 
of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
5,  2003,  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 


workers  at  EDM  Corporation,  Piqua. 
Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  10th  day  of 
November,  2003.   ' 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29676  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,232] 

Fall  River  Manufacturing  II,  Gaffney, 
SC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
14,  2003,  in  response  to  a  petition  filed 
on  by  a  company  official  on  behalf  of 
workers  of  Fall  River  Manufacturing  II, 
Gaffney,  South  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  10th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29678  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-Sa.ISS] 

Fishing  Vessel  (F/V)  Eldorado,  ML 
Vernon,  WA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  8, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
of  Fishing  Vessel  (F/V)  Eldorado,  Mt. 
Vernon,  Washington. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223  (b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
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this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
October,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29669  Filed  11-26-03;  8:45  am] 
MJJNG  CODE  4610-30-P 


DEPARTMENT  OF  LABOR 

Employnient  and  Training 
AdminMration 

[TA-W-53,069] 

Fishing  Vassal  (F/V)  Family  Pride, 
Kodlak,  AK;  NoUca  of  Termination  of 
Investigation 

Piusuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  30,  2003,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  of  F/V  Joseph  Booney, 
Cordova,  Alaska.  Workers  at  the  subject 
firm  produce  frozen  salmon. 

The  Department  of  Labor  issued 
negative  determinations  applicable  to 
the  petitioning  group  of  workers  on 
August  27,  2003  (TA-W-52,462).  No 
new  information  or  change  in 
circumstances  is  evident  which  would 
result  in  a  reversal  of  the  Department's 
previous  determination.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  thi»  16th  day  of 
October.  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29670  Filed  11-26-03;  8:45  am] 

BILUNG  COOE  4S10-3O-P 


DEPARTMENT  OF  UkBOR 

Employmant  and  Training 
Administration 

[TA-W-53,068] 

Fishing  Vessel  (FAO  Aquarius,  Kodlak, 
AK;  NoMcs  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  1, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
,  of  Fishing  Vessel  (F/V)  Aquarius, 
Kddiak,  Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 


to  sepal  ate  a  significant  number  or 
proporl  ion  of  workers  as  required  by 
sectiont222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
worker*  in  a  firm  with  a  workforce  of 
fewer  t|ian  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not' meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
October;  2003. 
Ridianl  Church, 

Certifyii  g  Officer,  Division  of  Trade 

Adjustn  ent  Assistance. 

[FR  Doc  03-29671  Filed  11-26-03;  8:45  am] 

BILUNG  (  ODE  4510-3(M> 


DEPAilTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,066] 

Fishing  Vessel  (F/V)  Deborah  Renee, 
Clarlcsion,  WA;  Notice  of  Termination 
of  InvflBtigation 

jiant  to  section  221  of  the  Trade 

^974,  as  amended,  an 

gation  was  initiated  on  October  1, 
response  to  a  petition  filed  by 
ly  official  on  behalf  of  workers 

Deborah  Renee,  Clarkston, 
Washington. 

The  nvestigation  revealed  that  the 
subjed  firm  did  not  separate  or  threaten 
to  seps  rate  a  significant  number  or 
propor  tion  of  workers  as  required  by 
sectior  222  of  the  Trade  Act  of  1974. 
Signifi  :ant  number  or  proportion  of  the 
workei  s  means  that  at  least  three 
workefs  in  a  firm  with  a  workforce  of 
fewer  fiian  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
termin  ated. 

Signed  at  Washington,  DC,  this  16th  day  of 
October,  2003. 

Richan  1  Church, 

Certify:  rig  Officer,  Division  of  Trade 

Adjusti  lent  Assistance. 

[FR  D»  ;.  03-29672  Filed  11-26-03;  8:45  am] 

BILUNG  :ODE  4510-3IM> 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administratibn 

|TA-W-€3,037;  TAr-W-S3,037A] 

Fishing  Vassal  (F/V)  Big  Dog,  F/V  Miss 
Julie,  Palmer,  Alaska;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  1, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
of  F/V  Big  Dog,  Palmer,  Alaska  (TA-W- 
53,037)  and  F/V  Miss  Julie,  Palmer, 
Alaska  (TA-W-53,037A). 

The  investigation  reveeded  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  niunber  or  proportion  of  the 
workers  means  that  at  least  .three 
workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
afi^ected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC,  this  16th  day  of 
October,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29674  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4S10-aO-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-53,342] 

Halmode  Apparel,  fiic,  Roanoke, 
Virgina;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
Investigation  was  initiated  on  October 
24,  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Halmode  Apparel,  Inc.,  Roanoke, 
Virginia. 

■    The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  instituted 
on  October  6,  2003  (TA-W-53,156),  that 
is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  would  serve 
no  purpose.  Consequently,  the 
investigation  tmder  this  petition  has 
been  terminated. 


Signed  at  Washington,  DC,  this  5th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-29677  Filed  11-26-03;  8:45  am] 

nUING  CODE  4S10-«M> 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,336] 

Henredon  Furniture,  industries,  Spruce 
Pine,  NC;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  24,  2003,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Henredon  Furniture,  Industries,  Spruce 
Pine,  North  Carolina  (TA-W-53,336). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  18th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29667  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTIMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-53.057] 

Lucent  Technologies,  Phoenix,  AZ; 
Notice  of  Termination  of  Investigation 

,  Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  30,  2003,  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Lucent  Technologies, 
Phoenix,  Arizona. 

This  investigation  has  revealed, 
through  the  records  of  the  State  Agency, 
that  none  of  the  petitioners  were 
employed  by  Lucent  Technologies.  They 
were  employed,  and  released  by,  a 
predecessor  firm  at  the  same  location, 
AG  Communications  Systems. 

The  Department  issued  a  negative 
determination  applicable  to  the  workers 
of  AG  Communications  Systems, 
Phoenix,  Arizona,  on  September  2,  2003 
(TA.-W-53,057).        i 


Consequently,  further  investigation 
would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  18th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29673  Filed  11-26-03;  8:45  am] 
BILLING  CODE  4510-«>-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  (determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2273),  the  Department  of  Ubor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  number  and  alternative 
trade  adjustment  assistance  (ATAA)  by 
(TA-W)  number  issued  diuing  the 
periods  of  October  and  November  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
directly-impacted  (primary)  worker 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222(a)  of  the  Act  must  be  met. 

I.  Section  (a)(2)(A)  all  of  the  following  must 
be  satisfied: 

A.  A  significant  number  or  proportion  of 
the  workers  in  such  workers'  firm,  or  an 
appropriate  subdivision  of  the  firm,  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

B.  the  sales  or  production,  or  both,  of  such 
firm  or  subdivision  have  decreased 
absolutely;  and 

C.  increased  imports  of  articles  like  or 
directly  competitive  with  articles  produced 
by  such  firm  or  subdivision  have  contributed 
importantly  to  such  workers'  separation  or 
threat  of  separation  and  to  the  decline  in 
sales  or  production  of  such  firm  or 
subdivision;  or 

n.  Section  (a)  (2)  (B)  both  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion  of 
the  workers  in  such  workers'  firm,  or  an 
appropriate  subdivision  of  the  finn,  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

B.  there  has  been  a  shift  in  production  by 
such  workers'  firm  or  subdivision  to  a  foreign 
county  of  articles  like  or  directly  competitive 
with  articles  which  are  produced  by  such 
firm  or  subdivision;  and 

C.  One  of  the  following  must  be  satisfied: 
1.  The  country  to  which  the  workers'  firm 

has  shifted  production  of  the  articles  is  a 


party  to  a  free  trade  agreement  with  the  . 
United  States; 

2.  the  country  to  which  the  workers'  firm 
has  shifted  production  of  the  articles  to  a 
beneficiary  country  under  the  Andean  Trade 
Preference  Act,  African  Growth  and 
Opportunity  Act,  or  the  Caribbean  Basin 
Economic  Recovery  Act;  or 

3.  there  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are  like  or 
directly  competitive  with  articles  which  are 
or  were  produced  by  such  firm  or 
subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  he  made  and  a  certification 
of  eligibility  to  apply  for  worker  adjustment 
assistance  as  an  adversely  affected  secondary 
group  to  be  issued,  each  of  the  group 
eligibility  requirements  of  Section  222(b)  of 
the  Act  must  be  met. 

(1)  Significant  nimiber  or  proportion  of  the 
workers  in  the  workers'  firm  or  an 
appropriate  subdivision  of  the  firm  have 
become  totally  or  partially  separated,  or  are 
threatened  to  become  totally  or  partially 
separated; 

(2)  The  workers'  firm  (or  subdivision)  is  a 
suppher  or  downstream  producer  to  a  firm 
(or  subdivision)  that  employed  a  group  of 
workers  who  received  a  certification  of 
eligibility  to  apply  for  trade  adjustment 
assistance  benefits  and  such  supply  or 
production  is  related  to  the  article  that  was 
the  basis  for  such  certification;  and 

(3)  either— 

(A)  the  workers'  firm  is  a  supplier  and  the 
component  parts  it  supplied  for  the  firm  (or 
subdivision)  described  in  paragraph  (2) 
accounted  for  at  least  20  percent  of  the 
production  or  sales  of  the  workers'  firm;  or 

(B)  a  loss  or  business  by  the  workers'  firm 
with  the  firm  (or  subdivision)  described  in 
paragraph  (2)  contributed  importantly  to  the 
workers'  separation  or  threat  of  separation. 

NegatiTe  Detenninatioiis  for  Worker 
Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the.  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C.)(Increased  imports) 
and  (a)(2)(B){n.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-53.014;  Pulaski  Furniture  Corp., 

Martinsville,  VA 
TA-W-53,030:  Dayton  Superior  Corp., 

Miamisburg,  OH 
TA-W-52,974;  Coming  Photonics 

Technology,  Coming  Lasertron  Div., 

a  subsidiary  of  Coming,  Inc.. 

Bedford,  MA 
TA-W-53,094;  Eastman  Machine  Co.. 

Buffalo,  NY 
TA-W-53.101;  The  Heil  Co.,  d/b/a  Heil 

Trailer  International,  a  wholly 

owned  subsidiary  of  Dover  Corp., 

Lancaster,  PA 
TA-W-53,136:  Edgerton  Forge,  Inc.,  a 

subsidiary  of  Avis  Industrial  Corp.. 

Edgerton.  OH 
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TA-W-53.048:  General  Shoelace  Co., 

Uncolnton,  NC 
TA-W-53,019;  Thermal  Engineering 

International  Utility  Products  Div., 

Joplin,  MO 
TA-W-52.922;  Curtis  Fine  Papers, 

Adams  Mill,  Adams,  MA 
TA-W-53,257;  Waggon-Cellers,  Inc., 

Amarillo,  TX 
TA-W-53,047:  Martin  Automatic,  Inc., 

Rockford,  R, 
TA-W-52,536;  Wintron  Technologies. 

Video  Display  Corp/Div.,  Howard, 

PA 
TA-W-52,826;  Tomak  Precision, 

Lebanon,  OH 
TA-W-53.135:  Castle  Rubber,  LLC,  East 

Butler,  PA 
TA-W-53,168;  Allegheny  Foundry  Co., 

Bolivar,  PA 
TA-W-52, 770;  Tower  Mills,  Inc., 

Burlington,  NC 
TA-W-52, 999;  Ace  Packaging  Systems, 

a  subsidiary  of  International  Paper, 

Monroe  Facility,  Monroe,  MI 
TA-W-53.027:  Sennett  Steel  Corp., 

Warren,  MI 
TA-W-52,995;  Pressed  Steel  Tank  Co, 

IncVyestAllis.WI 
TA-W-52.502:  Norwood  Promotional 

Products,  Sleepy  Eye,  MN 
TA-W-52, 702;  Atlas  Castings  and 

Technology,  Tacoma,  WA 
TA-W-53,170;  Tex  Tech  Industries, 

North  Monmouth,  ME 
TA-W-53,188;  Caliendo  Savio 

Enterprises,  Inc.,  New  Berlin,  WI 
TA-W-53,204:  CDICorp.,  Corvalis,  OR 
TA-W-53,21 7;  Rexnord  Industries,  Inc., 

Coupling  Div.,  New  Berlin,  WI 
TA-W-52, 893;  R  and  J  Seafood,  Kasilof 

.AK 
TA~W-52,988;  Simplot  Meat  Products, 

Nampa,  ID 
TA-W-52,620;  Corbin  Russwin,  Inc., 

Clarksdale,  MS 
TA-W-52,630;  Ramatech,  LLC, 

Belleville.  MI 
TA-W-52,881:  Mohican  Mills, 

Uncolnton,  NC 
TA-W-53.018;  O.P.  Unk  Handle  Co.. 

Inc..  Salem  Facility,  Salem,  IN 
TA-W-52,941;  Grede  Foundries,  Inc., 

Milwaukee  Steel  Foundry. 

Milwaukee.  WI 

The  investigation  revealed  that 
criteria  (a)(2)(A){I.C)  (increased  imports) 
and  (a)(2)(B)(n.C)  (has  shifted 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-53,001;  Sartorius  Enviroiwiental 

Technology,  Inc.,  Dubuque,  lA 
TA-W-53,025;  Invensys-Robertshaw, 

Long  Beach,  CA 
TA-W-53,012;  Nitram.  Inc.,  Tampa,  FL 
TA-W-52,749;  Akin  Industries,  Inc..  ■     , 

Case  Goods  Div.,  Monticello,  AR 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 


TA-W-$2,818:  Hewlett-Packard  Co., 
n  VMS  Data  Protector  Team, 

dfkrado  Springs,  CO 
TA-W-k2.816;  Litton  Systems,  Inc., 

Anmheim,  CA 
TA-W-93.058:  Seagate  Technology, 
,  Research  and  Development 

Div,,  Oklahoma  City,  OK 
TA-W-S2,821;  Intel  Corp.,  Colorado 

Spi  ings,  CO 
TA-W-^  3,065;  Red  Devil,  Inc.,  Union, 

NJ 
TA-W~,  '<3,085;  foe  Greene  Design  and 

Co.  LLC,  Hickory.  NC 
TA-W-i  3.093;  The  William  Carter  Co.. 

Opt  'rations  Div..  Central  Plarming 

Dei  artment.  Griffin,  GA 
TA-W-,  3.177;  Agilent  Technologies. 

Au\  omated  Test  Group,  EMT 

Sui  port  and  Delivery.  Loveland,  CO 
TA-W-i  3,209;  Computer  Sciences 

Cot  0.,  Financial  Services  Group 

(FS 1),  East  Hartford,  CT 
TA-W-;  3.243;  Crown  Media 

Inti  motional,  d/b/a  Hallmark 

Chi  nnel,  a  div.  of  Crown  Media 

Ho.  dings.  Greenwood  Village,  CO 
TA-W-.  2,990;  Murata  Machinery  USA, 

Inc ,  Charlotte,  NC 
TA-W-i  2,820;  Telemundo  Network 

Grc  up,  LLC.  Hialeah,  FL 
TA-W-i  \3,348;  Sampo  Corp.  of  America, 

Fre  nont.  CA 
TA-W-i  3,078;  Advanced  Technical 

Res  jurces,  Surmyvale,  CA 
TA-W-i  2,979;  Conocophillips,  Odessa, 

TX 
TA-W-i  3,097;  Phycomp\  Yageo 

Am  ?rica.  El  Paso.  TX 
TA-W-i  ^,052;  Rohm  and  Hass  Co., 

Cot  1.  Headquarters,  Accounts 

Pay  ible  Dept.  Philadelphia,  PA 
TA-W-i  3.282;  JP  Morgan  Chase  Bank, 

She  red  Application  Delivery  and 

Cot  suiting  Services  Group, 

Hoi  iston.  TX  and  Commercial  Loan 

Tec  hnology  Div..  Houston,  TX 
TA-W-i  2,672;  Intel  Corp.,  Quality 

Pro  iram  Engineering  Managers, 

Hil  shore.  OR 
TA-W-,  3.103;  Microdyne  Outsourcing, 

Inc .  a  div.  ofL3  Communications, 

Tot  ranee,  CA 
TA-W-S3,061;  Consul  Risk 

Matiagement.  Inc..  Acton.  MA 
TA-W-i  3.185;  Lawson  Software,  Inc.. 

St.  ^aul.  MN 
The  ii  ivestigation  revealed  that 
criterioi  i  (a)(2)(A)(I.A)  (no  employment 
decline  has  not  been  met. 
TA-W-  \3.172;  Meadwestvaco  Corp., 

Em  elope  Div.^  Enfield,  CT 
TA-W-.  3,036;  ABA-PGT,  Inc., 

Ma  ichester,  CT 
,  TA-W-i  -^3,161;  ATC  Distribution  Group. 

For  nerly  Aceomatic  Recon,  McKees 

Roi  ks,  PA 
TA-W-,  \2.791;  Rothtec  Engraving  Corp., 

Spi  rtanburg,  SC 


The  investigation  revealed  that 
criteria  (a)(2)(A)(I.B)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (a)(2)(B)(n.B)  (has  shifted 
production  to  a  county  not  imder  the 
free  trade  agreement  vidth  U.S.)  have  not 
been  met. 

TA-W-52.841:  Wheeling-Pittsburgh 

Steel  Corp.,  Steubenville,  OH 
TA-W-53,138;  Amhil  Enterprises,  Inc., 

Dickson.  TN 
TA-W-53,063:  fJ..  Williams  Co.,  Inc., 

Nampa.  ID 
TA-W-52.870;  Shell  Exploration  and 

Production  Co..  Houston,  TX 
TA-W-52, 624-A:  Shell  Exploration  and 

Production  Co.,  Houston,  TXand 

New  Orleans,  LA 
TA-W-52,538;  Custom  Tool  &■  Design. 

Inc.,  Erie,  PA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to 
trade-afi^ected  companies 

TA-W-52,927;  Railway  Handle  Corp.. 

Kenbridge,  VA 
TA-W-52,907;  Dyecraftsmen,  Inc., 

Taunton,  MA 

Afifirmative  Determinations  for  Worker 
Adiustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)  (2)  (A) 
(increased  imports)  of  section  222  have 
been  met. 

TA-W-53,109;  Hickory  Throwing  Co., 

Hickory,  NC:  September  29,  2002. 
TA-W-53,11 7;  Quality  Investment 

Castings,  Inc.,  Blandon-  PA: 

September  23,  2002. 
TA-W-52,876;  Excel  Finishing  Cporp., 

Ridgewood,  NY:  September  8,  2002. 
TA-W-53,142;  Century  Furniture 

Industries,  Case  Goods  Div.,  a 

subsidiary  of  CV  Industries, 

Hickory,  NC:  September  30,2002. 
TA-W-53,144:  Thos.  Moser 

Cabinetmakers,  Auburn,  \, 

ME:September  23,  2002. 
TA-W-52,993;  Chas  W.  House  and 

Sons,  Unionville,  CT:  September  16, 

2002. 
TA-W-53,197;  Annjon  Dress  Corp.,  New 

York,  NY:  October  8,  2002. 
TA-W-53,129;  Bayer  Pharmaceuticals 

Corp.,  Pharmaceutical  Div.,  West 

Haven,  CT:  October  1,  2002 
TA-W-53.090;  MBU.  Inc..  New  York. 

NY:  September  19,  2002. 
TA-W-53.039  &A:  Planar  Systems,  Inc., 

Beaverton,  OR  and  Medical 


Business  Unit,  Waltham,  MA: 
September  23,  2002. 
TA-W-53,050;  Sappi  Fine  Paper. 

Allentown  Facility,  Allentown,  PA: 
September  29,  2002. 
TA-W-53,276;  H.  Freeman  &■  Son,  Inc., 
Philadelphia,  PA:  October  3,  2002. 
TA-W-52,954;  Federal  Mogul  Corp., 
Wagner  Lighting  Div.  including 
leased  workers  of  Staffing 
.    Solutions,  Sparta,  TN:  September 
12,  2002. 
TA-W-52,846;  Brookman  Cast 

Industries,  Salem,  OR:  August  22, 
2002. 
TA-W-52,721;  Cascade  Fibers  Co.,  Inc.. 
Cascade  Fibers  Co  of  Sanford,  LLC, 
including  leased  workers  of 
Employer  Options,  LLC,  Sanford, 
NC:  August  28,  2002. 
TA-W-53.235;  Keith  Dennis  Co.,  LLC. 
Dandridge,  TN:  October  8,  2002. 
TA-W-52,917;  Hooven  Allison,  Xenia, 

OH:  September  5,  2002. 
TA-W-52,877;  Sonoco  Flexible 
Packaging,  a  div.  of  Sonoco 
Products  Co.,  including  leased 
workers  of  Workload,  Inc.,  Fulton, 
NY:  September  9,  2002. 
TA-W-52.855;  On  Semiconductor,  East 
Greenwich  Div.,  including  leased 
workers  of  Kelly  Services,  East 
Greenwich,  RI:  September  3,  2002. 
TA-W-53,122;  North  Pacific  Processors. 
Inc.,  Cordova,  AK:  September  3, 
2002. 
TA-W-53,128;  Wilson  Sporting  Goods. 

Springfield.  TN:  October  1,  2002. 
TA-W-53,031;  Randco  Tool  and  Die, 
Inc.,  Meadville,  PA:  September  12, 
2002. 
TA-W-53,007;  Contempora  Fabrics. 
Inc.,  Lumberton,  NC:  September  4. 
2002. 
TA-W-52.902;  Buffalo  China.  Inc.. 

Buffalo.  NY:  September  4.  2002. 
TA-W-53,1 10;  Zorlu  Manufacturing  Co., 
LLC,  Warrenton,  GA:  September  24, 
2002. 
TA-W-53.015;  Texas  PMW,  Inc.. 

Pennsylvania  Machine  Works,  Inc.. 
Houston,  TX:  September  10,  2002 
TA-W-53,028;  BIC  Corp.,  Ughters  Div., 

Gaffney,  SC:  September  23,  2002 
TA-W-52,924;  Techneglas.  Inc., 

Columbus,  OH  and  Pittston.  PA: 
October  20,  2003. 
TA-W-52,925;  SKF  USA,  Inc..  Altoona 
Div.,  Altoona,  PA:  September  11, 
2002. 
TA-W-52.931;  PCS  Nitrogen  Fertilizer. 
LP.  a/k/a  Memphis  Plant,  a  div.  of 
Potash  Corp.,  Millington,  TN: 
September  2,  2002. 
TA-W-52,944;  Chiquola  Fabrics,  LLC. 

Kingsport.  TN:  September  15.  2002 
TA-W-52.973:  Cortina  Fabrics. 

Swepsonville.  NC:  September  24. 
2002. 
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TA-W-52,983;  Escod  Industries,  Inc., 
BKB.  Inc..  Insilso  Technologies, 
North  Myrtle  Beach,  SC:  September 
16,  2002. 
TA-W-52,768;  Titan  Plastics  Group, 

Portage,  MI:  August  27,  2002. 
TA-W-52,874;  PMW  IlUnois,  Inc.. 

Pennsylvania  Machine  Works,  Inc., 
Carlinville,  IL:  September  10,  2002. 
TA-W-52,858;  Wetsel-Oviatt  Lumber 
Co.,  El  Dorado  Hills.  CA:  August  25, 
2002. 
TA-W-52.796:  Halliburton  Energy 
Services.  Alaska  Dperations, 
Prudhoe  Bay.  AK.  A;  Sterling,  AK, 
B;  Fairbanks,  AK  and  C;  Anchorage, 
AK:  September  2,  2002. 
TA-W-52,786;  Excelsior  Foundry  Co., 

Belleville,  IL:  August  21,  2002. 
TA-W-53,022;  Ideal  Forging  Corp., 
Southington,  CT:  September  24, 
2002. 
TA-W-53,042;  Solon  Manufacturing 
Co.,  Rhinelander,  WI:  September  24 
2002. 
TA-W-52,863:  Thantex  Specialties,  Inc.. 

Abbeville.  SC:  August  27.  2002 
TA-W-52.565;  fohns  Manville  Corp., 
Engineered  Products  Group, 
Vienna,  VA:  August  8,  2002 
TA-W-52.762;TT  Group,  Inc.,  a  wholly 
owned  subsidiary  of  TT-Group, 
LTD,  Aurora,  MO:  August  29,  2002. 
TA-W-52,792;  RST&-B  Curtain  and 
Drapery,  Woodruff,  SC:  September 
2.  2002. 
TA-W-52.572:  Allsteel,  Inc.,  a  div.  of 
Hon  Industries,  West  Hazleton.  PA: 
August  14.  2002. 
TA-W-52.664:  Slater  Steel  Corp..  a 
wholly  owned  subsidiary  of  Slater 
Steel.  Inc..  Fort  Wayne,  IN:  April  7. 
2003. 
TA-W-52,793;  Milligan  and  Higgins.  a 
div.  of  Hudson  Industries  Corp.. 
Johnstown.  NY:  September  2,  2002. 
TA-W-52.573;  Gentry  Mills.  Inc., 

Albemarle.  NC:  August  11,  2002. 
TA-W-52.603;  Sierra  Pine  Ltd.  Medite 

Div..  Medford,  OR:  August  18.  2002. 
TA-W-53.141;  Atlas  Model  Railroad 
Co..  Inc..  Hillside.  Nf:  October  2, 
2002. 
TA-W-53.238;  West  Unn  Paper  Co.. 
West  Liim.  OR:  October  7.  2002. 
TA-W-53.151;  Cole  Hersee  Co.,  Boston. 

MA :  October  3.  2002. 
TA-W-53,160;  Biddle  Precision 
Components.  Sheridan.  IN: 
September  10.  2002. 
TA-W-53.127;  Ault,  Inc.,  Minneapolis. 

MN:  October  2.  2002. 
TA-W-53.  189;  Campbell  Foundry  Co.. 

Harrison.  Nf:  October  7.  2002. 
TA-W-52.773;  Lebanite  Corp.. 
Hardboard  Div.,  Lebanon.  OR: 
November  1,  2002. 
TA-W-52.650;  PPG  Industries.  Fiber 
Glass  Div..  Lexington,  NC:  July  26. 
2002. 


TA-W-52.961:  IPAC Fabrics.  Inc..  a 

subsidiary  of  Industrial  Polymers 

and  Chemicals.  Inc.,  Lewiston,  ME: 

September  5,  2002. 
TA-W-52.882;  APW.  Inc..  Erie.  PA: 

September  19.  2002. 
TA-W-52,887;  Connie  Rose 

Manufacturing,  Inc.,  Philadelphia, 

PA:  September  1 7.  2002.  . 
TA-W-53.240:  Friedrich  Air 

Conditioning  Co.,  San  Antonio,  TX: 

September  30.  2002. 
TA-W-52.834;  The  Safety  Stitch.  Inc.. 

Harrisville.  WV:  August  22.  2002. 
TA-W-52.623;  Five  Rivers  Electronic 

Iimovations.  LLC,  Greenevilie.  TN: 

August  15.  2002. 
TA-W-52.654;  Current  Industries.  Inc.. 

Bellingham,  WA:  August  5.  2002. 
TA-W-53. 281;  American  Marketing 

Industries.  Inc..  Dunbrooke  Div.. 

Independence.  MO:  October  15. 

2002. 
TA-W-52,994;  The  Scotts  Co..  Temecula 

operation,  including  leased  workers 

of  Manpower  and  Remedy, 

Temecula,  CA:  September  5,  2002. 
TA-W-52,919:  The  Keller 

Manufacturing  Co.,  Inc.,  Furniture 

Manufacturing  Div.,  Corydon,  IN: 

September  5,  2002. 
TA-W-52;490;  Vernon  Plastics,  a  wholly 

owned  subsidiary  of  The  Imperial 

Home  Decor  Group,  including 

leased  workers  from  Agentry. 

Haverhill.  MA:  August  7.  2002. 
TA-W-52.609;  Coastal  Lumber  Co.. 

Bruceton  Mills.  WV:  August  13, 

2002. 
TA-W-52. 783;  Crystal  Creative 

Products,  a  div.  ofCleo.  Inc., 

Maysville,  KY:  August  20,  2002. 
TA-W-52. 700;  Circuit  Science.  Inc.. 

Plymouth.  MN:  August  27.  2002. 
TA-W-52. 688A;  Howes  Leather  Corp.. 

Clearfield  Whole  Leather  Div.. 

Curwensville.  PA:  September  25. 

2003. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)  (2)  (B) 
(shift  in  production)  of  section  222  have 
been  met. 

TA-W-52. 951:  T  &■  W Forge.  Inc..  Div.  of 

Durrell  Corp..  Alliance.  OH:  August 

29.  2002. 
TA-W-52. 982  .Glaxo  Smith  Kline 

Pharmaceuticals,  Piscataway.  Nf: 

October  18.  2003. 
TA-W-53.010;  New  Generation  Yam 

Corp..  Gibsonville.  NC:  September 

15,  2002. 
TA-W-53,227;  Voith  Paper,  Voith  Paper 

Service  Southeast  Div.,  Salisbury, 

NC:  October  13,  2002. 
TA-W-53, 105;  American  B-  Efird.  Inc.. 

Mainden  Facility,  a  div.  of  The 

Ruddick  Corp..  Mt.  Holly.  NC: 

October  1.  2002. 
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TA-W-53,187:  Harriet  and  Henderson 

Yams.  Inc.,  Corp.  Office, 

Henderson.  NC:  October  4, 2002. 
TA-W-53,143;  Emi  Components,  Inc.. 

Chester.  VA:  September  30,  2002. 
TA-W-S37002:  Akzo  Nobel  Coatings. 

Inc..  Carney's  Point,  NJ:  September 

5,  20^. 
TA-W-52,891;  C.O.W.  Industries,  Inc., 

including  leased  workers  of  CBS 

Companies,  Columbus,  OH: 

September  22,  2002. 
TA-W-53,166;  Aivin  Meritor,  Inc., 

Chickasha.  OK:  October  1. 2002. 
TA-W-52.929;  Kaydon  Corp..  Sumter, 

SC:  September  15.  2002. 
TA-W-53,261;  International  Stone 

Products,  Inc.,  Barre,  VT:  October  3, 

2002. 
TA-W-52,831;  SPX  Dock  Products, 

Mechanical  Dock  Lever  Div., 

Carrollton.  TX:  September  3.  2002. 
TA-W-53.133:  Charlotte  Trimming  Co., 

Charlotte,  NC:  October  1.  2002. 
TA-W-52.914;  Gates  Corp..  Power  ' 

Transmission  Div..  Belt  Plant. 

Elizabethtown,  KY:  September  lOj 

2002. 
TA-W-52.866:  Dyno  Nobel.  Port  Ewen 

Plant.  Charge  and  Press 

Department,  Ulster  Park.  NY: 

August  9,  2002. 
TA-W-53,056;  Toshiba  America 

Information  Systems,  Inc.  (TAIA),  a 

subsidiary  of  Toshiba  America,  Inc., 

a  subsidiary  of  Toshiba  Corp., 

Irvine,  CA:  September  26,  2002. 
TA-W-52.997:  Fishing  Vessel  (F/V) 

Valeta  H.  Point  Baker.  AK: 

September  23, 2002. 
TA-W-53,214;  Rhodia.  Inc.,  Chicago 

Heights,  IL:  September  22.  2002. 
TA-W-53,286;  Elox  Corp.,  a  div.  ofAgie 

Charmilles  Holding  Corp.. 

Davidson,  NC:  October  17.  2002. 
TA-W-52.904;  York  International  Corp.. 

York,  PA:  September  9,  2002. 
TA-Wr^2,a44: 4  D's  Industries,  Tellico 

Plains.  TN:  September  4,  2002. 
TA-W-S3.304:  Molecular  Bioproducts, 

Inc..  Quality  Scientific  Plastics.  Inc.. 

Petaluma,  CA:  September  24. 2002. 
TA-W-53.017:  Sunbeam  Products,  Inc.. 

Hattiesburg,  MS:  September  23, 

2002. 
TA-W-52.976:  Upholstery  Fabric  Mill  of 

Georgia,  Inc.,  Jasper,  GA:  September 

19.  2002. 
TA-W-52.934;  Lego  Systems.  Inc.. 

Shows  and  Events  Div..  Enfield.  CT: 

September  26.  2002. 
TA-W-52.94a;  Motor  Coach  Industries 

International.  Inc.,  Roswell,  NM: 

September  14.  2002. 
TA-W-53,239:  Acme  Mills  Co..  Fairway 

Products,  Quincy,  MI:  September 

26,  2002. 
TA-W-53.199;  Eudora  Garments  Corp., 

Eudora.  AR:  October  3,  2002. 


TA-W-l  3.163;  Zapata  Industries.  Inc.. 

Ma.  kogee.  OK:  October  3,  2002. 
TA-W-l  2.998;  Saint-Gobain  Calmar. 

Inc.  City  of  Industry,  CA: 

Sep  ^ember  25.  2002. 
TA-W-l  2,991;  Select  Elastics  of 

Am  irica.  Inc..  McAllen,  TX: 

September  22,  2002. 
TA-W-i2,964;  Phelps  Dodge  Miidng 

Co.,  Tyrone  Mining,  LLC,  Tyrone, 

NM  September  3,  2002. 
TA-W-i  2,880;  Dayton  Superior  Corp.. 

Bin  tingham.  AL:  September  18. 

200  2. 
TA-W-l  3,081;  Robert  Manufacturing 

Co.,  Rancho  Cucamonga,  CA: 

September 8,  2002. 
TA-W-l  3.038;  Coats  and  Clark,  Inc.. 

Toe  ::oa,  GA:  September  26,  2002. 
TA-W-l  3,043;  Honeywell  Airframe 

Sys  ems,  Torrance,  CA:  September 

26,  2002. 
TA-W-33,004;  Xerox  Corp..  Business 

Groiip  Operations  (BGO),  Webster, 

NY.  September  15.  2002. 
TA-W-l  2,718;  l.T.W.  Foils,  East 

Bru  iswick,  NJ:  August  21,  2002. 
TA-W-l  2,722;  Conso  International 

Cot  ■).,  Union,  SC:  August  29,  2002 
TA-W-^  2,754;  ACS  Industries,  Inc., 

Vili  mova  Plant,  Woonsocket,  RI: 

August  20,  2002. 
TA-W-l  2,813;  Eastman  Kodak  Co., 

HIS  !S  Finishing  Department  B-313. 

Roc  hester.  NY:  September  2,  2002. 
TA-W-l  2,853;  Trenton  Technology. 

Inc.   Utica.  NY:  September  4.  2002. 
TA-W-l  2,575;  Volex,  Inc.,  including 

leat  ed  workers  of  Accuforce, 

Mai  ipower  and  Foothills,  Conover, 

NCiAugustl3,2002. 
TA-W-i2.631;  Northland,  A  Scott 

Fet  er  Co.,  Watertown,  NY:  August 

12,  2002. 
TA-W-l  2,649;  Tellabs  Operations,  Inc., 

Bol  n^rook,  IL:  August  19,  2002. 
TA-W-l  2,655;  Takata  Petri,  Inc.,  a 

sub  udiary  of  TK  Holdings,  Port 

Hm  on,  MI:  August  22,  2002. 
TA-W-l  2,862;  Paxar  Corp.,  Fabric  Label 

Gro  jp,  Lenoir.  NC:  August  26,  2002. 
TA-W-i  3,165;  Thermal  Ceramics,  RPC, 

Elg  n,  IL:  October  1,  2002. 
TA-W-l  3,108;  The  Hon  Co.,  Chair 

Def  artment,  including  leased 

woi  kers  of  Corestaff  and  Kimco, 

Sot  th  Gate,  CA:  September  22, 

20C2. 
TA-W-l  3,125;  Ranco  North  America, 

Inv  tnsys  Climate  Controls  Div., 

inc.  uding  leased  workers  of 

Ma.  ipower.  Link  and  Select, 

Bra  AmsvUle,  TX:  September  23, 

20(12. 
TA-W-l  3.073;  OK-1  Manufacturing  Co.. 

Inc  ,  Altus,  OK:  September  26,  2002. 
TA-W-l  2,955;  Andritz.  Inc..  Muncy 

Pla  U  #2,  a  subsidiary  of  Andritz 

AG  Muncy,  PA:  September  5.  2002. 


TA-W-52.986:  Alcoa  FuJikuralAd, 

Telecommunications  Div.,  Duncan, 

SC:  September  15,  2002. 
TA-W-53,212  6'A;  Heraeus  Quartztecb, 

LLC,  a  subsidiary  of  Heraeus 

Holding  GMBH,  Austin,  TX  and 

Round  Rock.  TX:  October  8,  2002. 
TA-W-53,186;  Avion,  Inc.,  Engineered 

Coatiiigs  Sf  Laminates  Div.,  East 

Providence.  RI:  September  29,  2002. 
TA-W-53,155:  Brazeway,  Inc.,  Brazeway 

DeWitt  Div.,  including  leased 

workers  of  Talent  Tree,  DeWitt,  LA: 

October  6.  2002. 
TA-W-53,005;  Canton  Drop  Forge, 

Canton,  OH:  September  12,  2002. 
TA-W-52,889;  Fox  River  Paper  Co., 

Appleton,  WI:  September  18,  2002. 
TA-W-52,864;  Cooper-Atkins  Corp.. 

Middlefield.  CT:  August  19.  2002. 
TA-W-53.003;  Honeywell  International, 

Inc.,  Automation  and  Control 

Solutions  Div.,  including  leased 

workers  of  Manpower. 

Albuquerque,  NM:  September  18, 

2002. 
TA-W-52,929;  Kaydon  Corp.,  Sumter. 

SC:  September  15. 2002. 
TA-W-52,831;  SPX  Dock  Products, 

Mechanical  Dock  Lever  Div.. 

Carrollton.  TX:  September  3.  2002. 
TA-W-53.187;  Harriet  and  Henderson 

Yams.  Inc.,  Corp.  Office, 

Henderson,  NC:  October  4,  2002. 
TA-W-52,647;  PACCAR,  Inc..  a  div.  of 

Peteibilt  Motors,  Madison,  TN: 

August  18,  2002. 
TA-W-52,959;  Maxxim  Medical.  Inc.. 

Honea  Path,  SC:  September  19, 

2002. 
TA-W-52,840;  Merit  Abrasive  Products, 

Brookline,  Ohio  Division,  Brookline, 
-  OH:  August  18.  2002. 
TA-W-52,794;  Practice  Partner,  Inc., 

Goldsboro,  NC:  September  3,  2002. 
TA-W-52,720;  Amphenol  TB-M 

Antermas,  Vernon  Hills,  IL:  August 

28,  2002 
TA-W-52, 857;  Hart  Tackle  Company, 

LLC,  Starford.  OK:  August  22,  2002. 
TA-W-52,688;  Howes  Leather  Corp.. 

Currwensville  and  Cutting  Div., 

Curwensville,  PA:  September  25, 

2003. 
TA-W-52, 984;  Samina-SCL  Cable  Div.. 

including  leased  workers  ofOn- 

Point  Personnel  and  Employee 

Solutions,  Carrollton.  TX: 

September  1 7,  2002. 
TA-W-53,034;  C&C  Smith  Lumber  Co.. 

Inc.,  Summerhill,  PA:  August  28, 

2002. 
TA-W-52, 872;  Beckton  Dickinson  and 

Co.,  Consumer  Healthcare  Div., 

Holdrege,  NE:  September  11,  2002. 
TA-W-53,221;  Intermetro  Industries,  a 

div.  of  Emerson  Electric.  Wilkes- 

Barre,  PA:  November  6,  2003. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
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supplier  to  a  trade  certified  primary  firm 
has  been  met. 

TA-W-53,011;  General  Dynamics, 
Mosses  Lake,  WA:  September  24, 
2002. 

TA-W-53,126;  Siemens  Energy  and 
Automation,  Inc.,  Machine  Tool 
Business  Unit,  Lebanon,  OH: 
September  23,  2002. 

Negative  Determinatioiis  for  Alternative 
Trade  Adjustment  Assistance 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issued  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
section  246(a)(3){A){ii)  of  the  Trade  Act 
must  be  met. 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
section  246(a)3)ii)  have  not  been  met  for 
the  reasons  specified. 

Since  the  workers  are  denied 
eligibility  to  apply  for  TAA,  the  workers 
cannot  be  certified  eligible  for  ATAA. 

TA-W-53.135;  Castle  Rubber,  LLC,  East 

Butler,  PA 
TA-W-53,168;  Allegheny  Foundry  Co., 

Bolivar,  PA 
TA-W-52,770;  Tower  MUls,  Inc., 

Bulington,  NC 
TA-W-52,791;  Rothtec  Engraving  Corp., 

Spartanburg,  SC 
TA-W-52,999:  ACE  Packaging  Systems, 

a  subsidiary  of  International  Paper, 

Monroe  Facility,  Moiur)e,  MI 
TA-W-53,027;  Sennett  Steel  Corp., 

Warren,  MI 
TA-W-53,052;  Rohm  and  Mass  Co., 

Corp.  Headquarters,  Accounts 

Payable  Department,  Philadelphia, 

PA 
TA-W-53,138;  Amhil  Enterprises,  Inc., 

Dickson,  TN 
TA-W-53,282  B-A;  JP  Morgan  Chase 

Bank,  Shared  Application  Delivery 

and  Consulting  Services  Group, 

Houston.  TX  and  Commercial  Loan 

Technology  Div.,  Houston,  TX 
TA-W-52,995;  Pressed  Steel  Tank  Co., 

Inc.,  West  Allis,  WI 
TA-W-52.502:  Norwood  Promotional 

Products  Sleepy  Eye,  MN 
TA-W-52,672;  Intel  Corp.,  Quality 

Program  Engineering  Managers, 

Hillsboro,  OR 
TA-W-52.702;  Atlas  Castings  and 

Technology,  Tacoma,  WA 
TA-W-53.103;  Microdyne  Outsourcing. 

Inc.,  a  div.  ofL3  Communications, 

Torrance.  CA 
TA-W-53.170;  Tex  Tech  Industries. 

North  Monmouth,  ME 
TA-W-53.188;  Caliendo  Savio 

Enterprises.  Inc.,  New  Berlin,  WI 
TA-W-53.204:  CDI  Corp.,  Corvalis,  OR 


TA-W-53,21 7;  Rexnord  Industries,  Inc., 

Coupling  Div..  New  Berlin,  WI 
TA-W-53,061 ;  Consul  Risk 

Management,  Inc.,  Acton,  MA 
TA-W-53,063;J.L.  Williams  Co.,  Inc., 

Nampa,  ID 
TA-W-52,870;  Shell  Exploration  and 

Production  Co.,  Houston,  TX 
TA-W-52,893:  R  and  J  Seafood,  Kasilof. 

AK 
TA-W-52.907;  Dyecraftsmen,  Inc., 

Taunton,  MA 
TA-W-^2,988;  Simplot  Meat  Products, 

Nampa,  ID 
TA-W-52.624  &■  A;  Shell  Exploration 

and  Production  Co.,  Houston,  TX 

and  New  Orleans,  LA 
TA-W-52, 749;  Akin  Industries.  Inc., 

Case  Goods  Div.,  Monticello,  AR 
TA-W-52,620;  Corbin  Russwin,  Inc., 

Oarksdale,  MS 
TA-W-52,630;  Ramatech,  LLC, 

Belleville.  MI 
TA-W-52. 881;  Mohican  Mills, 

Lincolnton,  NC 
TA-W-53.018;  O.P.  Unk  Handle  Co.. 

Inc.,  Salem  Facility,  Salem,  IN 
TA-W-53,185;  Lawson  Software,  Inc., 

St.  Paul,  MN 
TA-W-52,941;  Grede  Foundries,  Inc., 

Milwaukee  Steel  Foundry. 

Milwaukee,  WI 

AfBrinative  Determinations  for 
Alternative  Trade  Ajdustment 
Assistance 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issued  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
section  246(a)(3)(A)(ii)  of  the  Trade  Act 
must  be  met. 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  eadh 
determination  references  the  impact 
date  for  all  workers  of  such 
determinations. 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
section  246(a)(3)(ii)  have  been  met. 

I.  Whether  a  significant  number  of 
workers  in  the  workers'  firm  are  50 
years  of  age  or  older. 

n.  Whemer  the  workers  in  the 
workers'  firm  possess  skills  that  are  not 
easily  transferable. 

in.  The  competitive  conditions  within 
the  workers'  industry  [i.e.,  conditions 
within  the  industry  are  adverse). 
TA-W-53.304;  Molecular  Bioproducts. 

Inc..  Quality  Scientific  Plastics.  Inc.. 

Petaluma.  CA:  September  24. 2002. 
TA-W-53.122;  North  Pacific  Processors. 

Inc.,  Cordova.  AK:  September  3. 

2002. 
TA-W-53.128;  Wilson  Sporting  Goods, 

Springfield,  TN:  October  1. 2002. 


TA-W-53.017;  Sunbeam  Products,  Inc.. 
Hattiesburg,  MS:  September  23, 
2002. 
TA-W-53,031;  Randco  Tool  and  Die, 
Inc.,  Meadville,  PA:  September  12, 
2002. 
TA-W-53, 1 05;  American  &■  Efird,  Inc., 
Maiden  Facility,  a  div.  of  The 
Ruddick  Corp.,  Mt.  Holly,  NC: 
October  1,  2002. 
TA-W-53. 007;  Contempora  Fabrics,  Inc. 
Lumberton,  NC:  September  4,  2002. 
TA-W-52, 976;  Upholstery  Fabric  Mill  of 
Georgia,  Inc.,  Jasper,  GA:  September 
19,  2002.  2002. 
TA-W-52,902;  Buffalo  China,  Inc., 

Buffalo,  NY:  September  4, 2002. 
TA-W-52,934:  Lego  Systems,  Inc., 

Shows  and  Events  Div.,  Enfield.  CT: 
September  26,  2002. 
TA-W-52, 940;  Motor  Coach  Industries 
International,  Inc.,  Roswell,  NM: 
September  14,  2002. 
TA-W-53,239;  Acme  Mills  Co.,  Fairway 
Products,  Quincy,  MI:  September 
26,  2002. 
TA-W-53.163;  Zapata  Industries.  Inc., 

Muskogee,  OK:  October  3.  2002. 
TA-W-53,110;  Zorlu  Manufacturing  Co.. 
LLC,  Warrenton,  GA:  September  24, 
2002. 
TA-W-53. 01 5;  Texas  PMW.  Inc.,    ' 
Permsylvania  Machine  Works,  Inc.. 
Houston,  TX:  September  10,  2002. 
TA-W-53,b28;  Bic  Corp.,  Ughters  Div., 

Gaffney,  SC:September23,  2002. 
TA-W-52.998;  Saint-Gobain  Calmar. 
Inc.,  City  of  Industry,  CA: 
September  25,  2002. 
TA-W-52, 991;  Select  Elastics  of 
America,  Inc.,  McAllen,  TX: 
September  22,  2002. 
TA-W-52,924  A;  Techneglas.  Inc., 
Columbus,  OH  and  Pittston,  PA; 
October  20,  2003. 
TA-W-52.925:  SKF  USA,  Inc.,  Altoona, 

PA:  September  11,  2002. 
TA-W-52. 931:  PCS  Nitrogen  Fertilizer. 
LP.  alkJa  Memphis  Plant,  a  div.  of 
Potash  Corp.,  Millington.  TN: 
September  2,  2002. 
TA-W-52.944;  Chiquola  Fabrics.  LLC, 

Kingsport.  TN:  September  15.-2002. 
TA-W-52.964;  Phelps  Dodg^  Milling 
Co.,  Tyrone  Mining,  ILC,  Tyrone, 
NM:  September  3,  2002. 
TA-W-52.973:  Cortina  Fabrics, 

Swepsonville.  NC:  September  24, 
2002. 
TA-W-52,983;  Escod  Industries.  Inc.. 
BKB,  Inc.,  Insilso  Technologies. 
North  Myrtie  Beach.  SC:  September 
16.  2002. 
TA-W-52, 768;  Titan  Plastics  Group. 

Portage.  MI:  August  27.  2002. 
TA-W-52.874:  PSfW  Illinois.  Inc. 

Pennsylvania  Machine  Works.  Inc., 
Carlinville.  IL:  September  10, 2002. 
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TA-W-52.880;  Dayton  Superior  Corp., 

Birmingham,  AL:  September  1 8, 

2002. 
TA-W-52,858;  Wetsel-Oviatt  Lumber 
.     Company,  El  Dorado  Hills,  CA: 

August  25,  2002. 
TA-yf-52. 796,  A,B,C;  Halliburton    - 

Energy  Services.  Alaska  Operations, 

Prudhoe  Bay,  AK,  Sterling,  AK, 

Fairbanks,  AK  and  Anchorage,  AK: 

September  2,  2002. 
TA-W-52,786;  Excelsior  Foundry  Co., 

Belleville.  IL:  August  21,  2002. 
TA-W-53,082:  Robert  Manufacturing 

Co.,  Rancbo  Cucamonga,  CA: 

September  8,  2002. 
TA-W-53,011:  General  Dynamics, 

Mosses  Lake,  WA:  September  24, 

2002. 
TA-W-53,022;  Ideal  Forging  Corp., 

Southington.  CT:  September  24. 

2002. 
TA-W-53.038;  Coats  and  Clark,  Inc.. 

Toccoa.  GA:  September  26.  2002. 
TA-W-53,042;  Solon  Manufacturing 

Co.,  Rhinelander,  WI:  September  24, 

2002 
TA-W-53,043:  Honeywell  Airframe 

Systems,  Torrance,  CA:  September 

26,  2002. 
TA-W-53,004:  Xerox  Corp..  Business 

Group  Operations  (BGO),  Webster, 

NY:  September  15,  2002. 
TA-W-52,863:  Thantex  Specialties,  Inc., 

Abbeville,  SC:  August  27,  2002. 
TA-W-52, 565;  Johns  Manville  Corp., 

Engineered  Products  Group,  * 

Vienna,  VA:  August  8.  2002. 
TA-W-52,718: 1.T.W.  Foils,  East 

Bumswick,  NJ:  August  21 .  2002. 
TA-W-52. 722;  Conso  International 

Corp.^  Union,  SC:  August  29,  2002. 
TA-W-52,754;  ACS  Industries,  Inc., 

Villanova  Plant,  Woonsocket,  RI: 

August  20,  2002. 
TA-W-52.762;  TT  Group.  Inc.,  a  wholly 

owned  subsidiary  of  TT  Group,  Ltd, 

Aurora,  MO:  August  29,  2002. 
TA-W-52. 792;  RST&B  Curtain  and 

Drapery,  Woodruff,  SC:  September 

2.  2002. 
TA-W-52.813;  Eastman  Kodak  Co., 

HISIS  Finishing  Department  B-313, 

Rochester,  NY:  September  2.  2002. 
TA-W-52.853:  Trenton  Technology. 

Inc.,  Utica,  NY:  September  4,  2002. 
TA-W-52.572:  Allsteel,  Inc.,  a  div.  of 

Hon  Industries,  West  Hazleton,  PA: 

August  14,  2002. 
TA-W-52,575:  Volex,  Inc.,  including 

leased  workers  of  Accuforce, 

Manpower  and  Foothills,  Conover, 

NC:  August  13,  2002. 
TA-W-52.631:  Northland,  a  Scott  Fetzer 

Co.,  Watertown.  NY:  August  12, 

2002. 
TAr-W-52.649;  TelJabs  Operations.  Inc., 

BoUn^rock,  ZL-  August  19,  2002. 


TA-W-i  2,655;  Takata  Petri,  Inc.,  a 

sub  idiary  of  TK  Holdings,  Port 

Hu^n.  MI:  August  22,  2002. 
TA-W-i2.664:  Slater  Steel  Corp.,  a 

wht  lly  owned  subsidiary  of  Slater 

Ste« ;.  Inc.,  Fort  Wayne,  IN:  April  7, 

200i. 
TA-W-32.688;  Howes  Leather  Corp., 

Curwensville  and  Cutting  Div., 

Cur  vensville,  PA  and  Clearfield 

Whi  fie  Leather  Div.,  Curwensville, 

PA:  September  25.  2003. 
TA-W-i  2,793;  Milligan  and  Higgins.  a 

div.  of  Hudson  Industries  Corp., 

Johi  \stown,  NY:  September  2,  2002. 
TA-W-i  2,862;  Paxar  Corp..  Fabric  Label 

Gro  ip,  Lenoir,  NC:  August  26,  2002. 
TA-W-l  2,573;  Gentry  Mills,  Inc.. 

Alb  imarle,  NC:  August  1 1,  2002. 
TA-W-l  2,603;  Sierra  Pine  Ltd,  Medite 

Divy  Medford,  OR:  August  18.  2002. 
TA-W-3i3,141;  Atlas  Model  Railroad 

Co..  Inc.,  Hillside,  Nf:  October  2, 

200.1 
TA-W-i  3.238;  West  Linn  Paper  Co.. 

Wei  t  Linn,  OR:  October  7,  2002. 
TA-W-t  jU51;  Cole  Hersee  Co.,  Boston, 

MA  October  3,  2002. 
TA-W-i  3,160;  Biddle  Precision 

Cod  iponents,  Sheridan,  IN: 

Sep  ember  10,  2002. 
TA-W-l  3,165;  Thermal  Ceramics.  RPC, 

Elgin,  IL:  October  1.  2002. 
TA-W-i  3.108;  The  Hon  Co.,  Chair 

Dep  artment  including  leased 

wot  cere  of  Corestaff  and  Kimco. 

Sou  th  Gate,  CA:  September  22, 

2001. 
TA-W-i  3,125;  Ranco  North  America, 

Invi  nsys  Climate  Controls  Div., 

incl  tiding  leased  workers  of 

Mat  ipower.  Link,  and  Select, 

Bro  vnsville,  TX:  September  23. 

200  2. 
TA-W-l  3.126;  Siemens  Energy  and 

Automation,  Inc..  Machine  Tool 

Bus  iness  Unit,  Lebanon,  OH: 

Sep  '.ember  23.  2002. 
TA-W-l  3,127;  Ault,  Inc.,  Minneapolis, 

MN  October  2,  2002. 
TA-W-i  3.073;  OK-1  Manufacturing  Co.. 

Inc.  Altus,  OK:  September  26,  2002. 
TA-W-l  2,955;  Andritz,  Inc..  Muncy 

Plai  It  #2,  a  subsidiary  of  Andritz 

AG,  Muncy,  PA:  September  5, 2002. 
TA-W-i^2,986;  Alcoa  Fujikura  Ltd, 

Telecommunications  Div.,  Duncan, 

SC:  September  15,  2002. 
TA-W-i3,189;  Campbell  Foundry  Co., 

Hal  rison,  NJ:  October  7,  2002. 
TA-W-l  3.212&-A;  Heraeus  Quartztech. 

LLC  ,  a  subsidiary  Heraeus  Holding 

GM  m.  Austin.  TX  and  Round 

Roc  k.  TX:  October  8.  2002. 
TA-W-53,186;  Arlon,  Inc.,  Engineered 

Coctfings  and  Laminates  Div.,  East 

Profidence,  RI:  September  29,  2002. 
TA-W-l  3,155;  Brazeway,  Inc.,  Brazeway 

Dei  itt  Div.,  including  leased 


workers  of  Talent  Tree,  DeWitt,  lA: 

October  6.  2002. 
TA-W-52,967;  Stoneridge,  Inc., 

Alphabet  Div.,  Mebane.  NC: 

September  20,  2002. 
TA-W-52,773;  Lebanite  Corp., 

Hardboard  Div.,  Lebanon,  OR: 

November  1,  2002. 
TA-W-52,650;  PPG  Industries,  Fiber 

Glass  Division,  Lexington,  NC:  July 

26,  2002. 
TA-W-53,005;  Canton  Drop  Forge, 

Canton,  OH:  September  12,  2002. 
TA-W-52,961:  IPAC  Fabrics,  Inc.,  a 

subsidiary  of  Industrial  Polymers 

and  Chemicals,  Inc.,  Lewiston,  ME: 

September  5, 2002. 
TA-W-52,882;  AP^N,  Inc.,  Erie,  PA:       ' 

September  19,  2002. 
TA-W-52,887;  Connie  Rose 

Manufacturing,  Inc.,  Philadelphia. 

PA:  September  17, 2002. 
TA-W-52,889;  Fox  River  Paper  Co., 

Appleton,  WI:  September  18,  2002. 
TA-W-52,864;  Cooper-Atkins  Corp., 

Middlefield,  CT:  August  19,  2002. 
TA-W-53,240:FriedrichAir 

Conditioning  Co..  San  Antonio,  TX: 

September  30,  2002. 
TA-W-52,834;  The  Safety  Stitch.  Inc.. 

Harrisville,  WV:  August  22,  2002. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  dining  the  months  of  October 
and  November.  Copies  of  these 
determinations  are  aveiilable  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hoinrs  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  November  14,  2003.  ' 

Timothy  SulliTan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FRDoc.  03-29680  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4510-3a-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,506] 

Romac  Industries,  Inc.,  Sultan,  WA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
12,  2003,  in  response  to  a  worker 
petition  filed  by  the  company  on  behalf 
of  workers  at  Romac  Industries,  Inc., 
Sultan,  Washington. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  DC,  this  18th  day  of 
November,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29666  Filed  11-26-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51.458] 

Siiicon  Graphics,  Inc.,  Worldwide 
Manufacturing  Organization  including 
i-eased  Workers  of  Kelly  Services 
Chippewa  Fails,  Wl;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  July  22,  2003.  a  petitioner 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  finn.  The  Department's 
determination  notice  was  signed  on 
Jiine  17,  2003.  The  notice  was  published 
in  the  Federal  Register  on  July  3,  2003 
(68  FR  39976). 

The  Department  reviewed  the  request 
for  reconsideration  and  has  determined 
that  the  petitioner  has  provided 
additional  information.  Therefore,  the 
Department  will  conduct  further 
investigation  to  determine  if  the  workers 
meet  the  eligibility  requirements  of  the 
Trade  Act  of  1974. 

Conclusion 

After  careful  review  of  the 
application,  1  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  3rd  day  of 
November,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29685  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  aiKl  Training 
Administration 

rTA-W-62,848] 

Snap-Tite,  inc.,  Autoclave  Engineers 
Dhfision,  Erie,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  12,  2003,  in  response  to  a 
petition  filed  on  behalf  of  workers  at 
Snap-Tite,  Inc.,  Autoclave  Engineers 
Division,  Erie,  Permsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrav»Ti. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  3rd  day  of 
October  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29681  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,835] 

Southeastern  Adhesives  Company, 
Lenoir,  NC;  Notice  of  Revised 
Determination  on  Reopening 

On  November  10,  2003,  the 
Department,  on  its  own  motion, 
reopened  its  investigation  for  the  former 
workers  of  the  subject  firm. 

The  initial  investigation  was  initiated 
on  September  12,  2003,  and  resulted  in 
a  negative  determination  issued  on 
October  21,  20C3.  The  investigation 
findings  showed  that  workers  of  the 
subject  firm  did  not  supply  at  least  20 
percent  of  production  or  sales  to  a  firm 
that  employed  a  group  of  workers  who 
received  a  certification  of  eligibility  to 
apply  for  trade  adjustment  assistance 
(TAA).  Consequently,  workers  of 
Southeastern  Adhesives  Company, 
Lenoir,  North  Carolina,  could  not  be 
certified  as  a  secondarily  affected 
worker  group.  The  denial  notice  was 
published  in  the  Federal  Register  on 
November  6,  2003  (68  FR  62832). 

The  Department  has  obtained  new 
information  showing  that  the  subject 
firm  supplied  adhesives  to  a  furniture 
manufacturer  whose  workers  were 
certified  eligible  to  apply  for  TAA  and 
the  loss  of  business  contributed 
importantly  to  worker  separations  at  the 
Lenoir,  North  Carolina  plant. 


Conclusiim 

After  careful  consideration  of  the  facts 
obtained  on  reopening,  I  determine  that 
workers  of  Southeastern  Adhesives 
Company,  Lenoir,  North  Carolina, 
qualify  as  adversely  affected  secondary 
workers  under  Section  222  of  the  Trade 
Act  of  1974,  as  amended. 

In  accordance  with  the  provisions  of 
the  Act,  I  make  the  following  revised 
determination: 

All  workers  of  Southeastern  Adhesives 
Company,  Lenoir,  North  Carolina,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  2,  2002, 
throu^  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  17th  day  of 
November  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29682  Filed  1 1-26-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,639] 

Textron,  Ferndale  Fastener  Division, 
Madison  Heights,  Ml;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August 
21,  2003,  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Textron,  Ferndale  Fastener  Division, 
Madison  Heights,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
September,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29675  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63.266] 

West  Coast  Fashion,  Inc.,  South  El 
Monte,  CA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


66884 


Fedhral  Register /Vol.  68.  No. 


229 /Friday,  November  28,  2003 /Notices 


initiated  on  October  16^  2003,  in 
response  to  a  petition  filed  by  the  TAA 
Division  Cooidinator  Employment 
Development  Department  on  behalf  of 
workers  at  West  Coast  Fashion,  Inc., 
South  El  Monte,  California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  IStfa  day  of 
November,  2003. 
Richard  Omrdi, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

JFR  Doc.  03-29668  Filed  11-26-03;  8:45  am] 
■UMQ  COM  4610-ao-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Propoaed  information  Collection 
Roquaat;  Submitted  for  Pulilic 
Comment  and  Recommendations; 
Fonn  EtA-232.  Tiie  Domestic 
Agricultural  In-Season  Wage  Report, 
and  Form  ETA-232-A,  Wage  Survey 
interview  Record 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  the 
proposed  and/or  continuing  collection 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  {44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
January  27,  2004. 

ADDRESSES:  Send  comments  to  John  R. 
Beverly,  HI,  Administrator,  Office  of 
National  Programs,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  C-4318,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210-0001,  202-693-3010  (this  is 
not  a  toll-free  number),  fax  202-693- 
2769. 


Progri 
emplo 
country 
adminis 


FOR  RmWER  INFORMATION  CONTACT: 

WilHam  Carlson,  Chief,  Division  of 
Foreign  t>abor  Certification, 
Emplojnhent  and  Training 
Administration,  U.S.  Department  of 
Labor,  Rfcom  C-4318,  200  Constitution 
Avenue,bMW..  Washington,  DC  20210- 
0001,  202-693-3010  (this  is  not  a  toll- 
free  nuniber),  fax  202-693-2769. 
SUPPLEMkNTARY  INFORMATKM: 

I.  Backgfound 

The  Wfagner-Peyser  Act,  as  amended, 
provides}  that  the  Office  of  National 
shall  assist  the  State  public 
ent  services  throughout  the 
promoting  uniformity  in  its 
tive  and  statistical 
procedures,  furnishing  and  publishing 
information  as  to  opportunities  for 
employment  and  other  information  of 
value  in  the  operation  of  its  system,  and 
maintaiiiing  a  system  for  clearing  labor 
between  the  States. 

Pursuant  to  the  Wagner-Peyser  Act, 
the  U.S.  department  of  Labor  has 
establislied  regulations  at  20  CFR 
653.500  covering  the  processing  of 
agriculttiral  intrastate  and  interstate  job 
orders.  Section  563.501  provides  that 
the  wage  offered  by  employers  must  not 
be  less  tlkan  the  prevailing  wage  or  the 
applicable  Federal  or  State  minimum 
wage;  wftichever  is  higher.  Also,  the 
regulations  for  the  temporary 
emplojnient  of  alien  agricultural  and 
logging  workers  in  the  United  States,  20 
CFR  part  655,  subparts  B  and  C,  for  the 
H-2A  pitogram,  under  the  Immigration 
Reform  ind  Control  Act  of  1986, 
requires  farmers  and  other  agricultural 
employep's  to  pay  workers  the  adverse 
effect  wage  rate,  the  prevailing  wage 
rate,  or  tne  legal  Federal  or  State 
minimui  n  wage  rate;  whichever  is 
highest. 

The  pi  evailing  wage  rate  is  used  to 
implemc  nt  these  regulations  covering 
intrastate  and  interstate  recruitment  of 
farmwoiKers.  The  vehicle  for 
establisning  the  prevailing  wage  rate  is 
Form  ETA-232,  The  Domestic 
Agriculttiral  In-Season  Wage  Report, 
and  Fona  ETA-232-A,  Wage  Siu-vey 
Interviei^  Record.  The  ETA-232  Report 
the  prevailing  wage  finding 
survey  data  collected  from 
employe  rs  and  reported  by  the  States  on 
Form  El  A-232-A. 


n.  Desir  sd  Focus  of  Comments 

Currei  itly,  the  Employment  and 


Traininf 


Foffn/activity 


ETAr232 


Administration  is  soliciting 


Total  respond- 
ents 


600 


Frequency 


Annually 


comments  concerning  the  proposed 
request  to  extend  the  expiration  date  of 
the  collection  request  to: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

^EQhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  infonn^tion  on  those  who 
are  required  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  above  in 
the  addressee  section  of  this  notice. 

m.  Current  Actions 

Activity  covered  by  regulations  at  20 
CFR  653.500  and  20  CFR  part  655, 
subparts  B  and  C,  particularly  the  H-2A 
program,  continues  to  expand,  further 
increasing  the  need  for  accurate  and 
timely  wage  information  on  which  to 
base  prevailing  agricultural  wage 
determinations.  There  is  no  similar 
wage  information  which  is  available  or 
can  be  used  for  these  determinations 
which  apply  to  a  specific  crop  of 
livestock  activity,  in  a  specific 
agricultural  wage  reporting  area  for  a 
specific  period  of  time  during  the  peak 
harvest  season. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Domestic  Agricultural  In-Season 
Wage  Report,  Form  ETA-232  and  Wage 
Survey  Interview  Record,  Form  ETA- 
232-A. 

OMB  Number:  1205-0017. 

Cite/Reference/Fonn/etc:  ETA-232 
and  ETA  232-A,  See  below. 

Estimated  Total  Burden  Hours: 
16,301. 


Total  re- 
sponses 


600 


Average  time 

per  response 

(twurs) 

11 


Burden 
(hours) 


6600 
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Form/activity 


ETA-232-A 
Totals ... 


Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining): 

Business:  The  salary  range  of 
representatives  of  business  respondents 
(employees  of  small  family  owned  farms 
up  through  large  agribusiness  farms)  can 
be  from  the  minimum  wage  to  several 
hundred  thousand  dollars  for  a  CEO. 
Therefore,  the  hoiu-ly  salaries  of 
individuals  participating  in  the  wage 
survey  ranges  from  $5.15  to  $300  or 
more  per  hoiu*. 

State  Government:  Average  cost  of  the 
State  agencies  conducting  the 
Agricultiu-al  Wage  Surveys  range  from 
$1,500  to  $6,000  per  survey,  depending 
upon  the  complexity  of  the  crop  or 
livestock  activity  to  be  surveyed, 
including  considerations  such  as  size  of 
the  employer  and  worker  universe,  and 
the  geographic  expanse  of  the  wage 
reporting  areas. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
simimarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  November  20,  2003. 
Emily  Stover  DeRocco, 

Assistant  Secretary,  Employment  and 

Training  Administration. 

[FR  Doc.  03-29665  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4510-a(M> 


Total  respond- 
ents 


38.805 


Frequency 


Annually 


To«al  re- 
sponses 


38,805 


DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federaliy  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  piu-suant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  {46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  described  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedea  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  fitjm 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


39,405 


Average  lime 

per  response 

(hours) 


V* 


Burden 
(hours) 


9,701 


16,301 


"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  oi^anization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
pubhcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  U 

Pennsylvania: 

PA030001  (Jun.  13,  2003) 

PA030002  (Jun.  13,  2003) 

PA030004  (Jun.  13,  2003) 

PA030006  (Jun.  13,  2003) 

PA030O07  Qun.  13,  2003) 

PA030008  (Jun.  13,  2003) 

PA030009  (Jup.  13,  2003) 

PA030011  (jun.  13,  2003) 

PA030016  (Jun.  13,  2003) 

PA030017  (Jun.  13.  2003) 

PA030018  (Jun.  13,  2003) 

PA030023  (Jun.  13,  2003) 

PA030024  (Jun.  13,  2003) 

PA030025  (Jun.  13,  2003) 

PA030026  (Jun.  13,  2003) 

PA030030  (Jun.  13,  2003) 

PA030031  (Jun.  13,  2003) 

PA030038  (Jun.  13,  2003) 

PAO30059  (Jun.  13,  2003) 

PA030060  (Jun.  13.  2003) 

PA030065  (Jun.  13,  2003) 
West  Virginia: 

WV030001  (Jun.  13,  2003) 

WV030002  (Jun.  13,  2003) 

WV030003  (Jun.  13,  2003) 

WV030010  (Jun.  13,  2003) 
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Volume  m 

North  Carolina: 
NC030001  Qun.  13,  2003) 
NC030003  Oun.  13. 2003) 

Volume  IV 

None 

Volume  V 

None 

Volume  VI 

Alaska: 

AK030001  (Jun.  13,  2003) 

AK030002  Qun.  13,  2003) 

AK030003  Qun.  13,  2003) 

AK030005  (Jun.  13,  2003) 

AK030006  (Jun.  13,  2003) 

AK030008  (Jun.  13,  2003) 
Montana 

MT030001  (Jun.  13,  2003) 

Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above>  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Detenninations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Govenunent  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  LibrEiries  across 
the  eoimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworId.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscripticm  offers  value-added  featxires 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
piirchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  \he  six 
separate  Volimies,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
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each  volume.  Throughout  the  remainder 
of  the  y<  ar,  regular  weekly  updates  will 
be  distri  luted  to  subscribers. 

"Signed  at  Washington,  DC  this  20th  day  of 
November  2003. 
Carl ).  Pdeskey, 

Chief,  Bninch  of  Construction  Wage 
Determinptions. 

[FR  Doc.  03-29447  Filed  11-26-03;  8:45  am) 
BILUNG  CODE  4S1&-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (^149)] 

Notice  0  r  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Afiministration. 
ACTION:  ^Jotice  of  prospective  patent 
license.  | 

SUMMARY:  NASA  hereby  gives  notice 
that  AirBystems,  Inc.,  of  821  Juniper 
Crescent  Chesapeake,  Virginia  23320, 
has  app  ied  for  a  partially  exclusive 
license  1  o  practice  the  inventions 
describe  d  and  claimed  in  U.S.  Patent 
No.  4,82  9,035  entitled  "Reactivation  Of 
A  Tin  O  cide-Containing  Catalyst";  U.S. 
Patent  ^  o.  4,855,274  entitled  "Process 
For  Mak  ing  A  Noble  Metal  On  Tin 
Oxide  C  italyst";  U.S.  Patent  No. 
4,912,06  2  entitled  '-'Catalyst  For  Carbon 
Monoxije  Oxidation;"  U.S.  Patent  No. 
4,991, lail  entitled  "Catalyst  For  Carbon 
Monoxiie  Oxidation;"  U.S.  Patent  No. 
5,585,08  3  entitled  "Catalytic  Process 
For  Fon  laldehyde  Oxidation;"  U.S. 
Patent  No.  6,132,694  entitled  "Catalyst 
For  Oxidation  Of  Volatile  Organic 
Compoiinds;"  and  the  invention  -^ 
disclosep  in  NASA  Case  No.  LAR 
15851-i-CU  entitled  "Process  For 
Coating  Substrates  With  Catalyst 
Materials,"  for  which  a  U.S.  Patent 
Application  was  filed;  all  of  which  are 
assigneq  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  proajective  grant  of  a  license  should 
be  sent  to  NASA  Langley  Research 
Center.  ^ASA  has  not  yet  made  a 
determiiiation  to  grant  the  requested 
license  and  may  deny  the  requested 
license  aven  if  no  objections  are 
submitttd  within  the  conunent  period. 
DATE(S)::  Responses  to  this  notice  must 
be  received  by  December  15,  2003. 
FOR  FUR^XER  INFORMATION  CONTACT: 
Helen  M.  Galus,  Patent  Attorney,  Mail 
Stop  2li,  NASA  Langley  Research 
Center,  ^ampton,  VA  23681-2199. 
Telephctae  (757}  864-3227;  fax  (757) 
864-91  <  0. 


Dated:  Novemb«  21,  2003. 
Robert  M.  Stephflu,   ^ 

Deputy  General  Counsel. 

[FR  Doc.  03-29724  Filed  11-26-03;  8:45  am] 

BHJJNG  CODE  7S10-01-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Tetecommunlcatlons 
Advisory  Committee 

AGENCY:  National  Commimications 
System  (NCS). 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  A  meeting  of  the  President's 
National  Secxuity  Telecommunications 
Advisory  Committee  (NSTAC)  will  be 
held  via  conference  call  on  Thursday, 
December  4,  2003,  from  3  p.m.  to  4  p.m. 
The  NSTAC  is  subject  to  the  Federal 
Advisory  Conunittee  Act  (FACA),  Pub. 
L.  92-463,  as  amended  (5  U.S.C.  App. 
II).  The  conference  call  will  be  closed  to 
the  public  to  allow  for  discussion  of: 

•  Industry  Analysis  of  Open 
Infrastructures  Information 

•  Preliminary  Industry  Work  Products, 
including  Financial  Services  Task 
Force  Findings/Trusted  Access  Task 
Force  Update 

•  Assessment  of  Impact  of  a  Recent 
NSTAC  Policy  Publication 

Since  revealing  details  of  the  industry 
analysis  of  open  infrastructures  could 
reveal  predominantly  internal  agency 
records  that  would  significantly  risk 
circumvention  of  industry  regulations 
intended  to  protect  critical 
infrastructiires,  closing  this  portion  of 
the  meeting  is  consistent  with  5  U.S.C. 
552b(c)(4).  Also,  in  order  to  foster  a 
frank  discussion  on  the  industry 
analysis  of  open  infrastructure  matters, 
consistent  with  5  U.S.C.  552b(c)(4),  it  is 
necessary  to  close  this  portion  of  the 
meeting  to  protect  proprietary 
information.  Based  on  the  sensitivity  of 
these  topics,  this  conference  call  will  be 
closed. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Ms.  Kiesha  Gebreyes,  (703)  607-6134,  or 
write  the  Manager,  National 
Communications  System,  701  South 
Court  House  Road,  Arlington,  Virginia 
22204-2198. 

Gary  D.  Amato. 

Federal  Register  Liaison  Officer,  National 
Communications  System. 
(FR  Doc.  03-29629  Filed  11-28-03;  8:45  am] 
BILUNG  CODE  S001-08-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Board  of  Directors  Meeting 

TIME  AND  DATE:  2  p.m.  Wednesday, 
December  3,  2003. 

I'LACE:  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Room  6221,  Sixth  Floor,  Washington, 
DC  20429. 

STATUS:  Open/Closed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  T.  Bryson,  General  Coimsel/ 
Secretary,  (202)  220-2372; 
jbryson@nw.org.  ^ 

agenda: 

I.  Call  to  Order 

II.  Approval  of  Minutes:  September  5, 

2003— Regular  Meeting 
in.  Audit  Committee  Meeting — 10/28/03 

IV.  Treasurer's  Report 

V.  Executive  Directors  Quarterly 

Management  Report 

a.  NeighborWorks  Center  for 
Homeownership  Presentation 

b.  NeighborWorks  Visibility  Goals  and 
Strategies 

VI.  Executive  Session — (Closed) 

a.  Personnel  Committee  Meeting — 9/ 
24/03 

b.  Personnel  Committee  Meeting — 11/ 
5/03 

c.  Update  on  Executive  Director's 
Search 

VII.  Adjoiuimient 

Jefifrey  T.  Bryson, 

General  Counsel/Secretary. 

[FRDoc.  03-29816  Filed  11-25-03;  11:55 
am] 

BILUNG  CODE  7570-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

agency  holding  the  meeting:  Nuclear 
Regulatory  Commission. 
DATES:  Weeks  of  November  24, 
December  1,  8, 15,  22,  29,  2003. 
PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
Matters  to  Be  Considered: 
Week  of  November  24,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  November  24.  2003. 

Week  of  December  1,  2003— Tentative 

There  are  no  meetings  scheduled  for 
thie  Week  of  December  1,  2003. 


Week  of  December  8,  2003— Tentative 

Tuesday,  December  9,  2003 

1:30  p.m.     Briefing  on  Equal 
Employment  Opportimity  Program. 
(Public  Meeting)  (Contact:  Corenthis 
Kelley,  301-415-7380). 

Wednesday,  December  10,  2003 

9:30  a.m.     Briefing  on  Strategic 
Workforce  Planning  and  Human  Capital 
Initiatives  (Closed — Ex.  2). 

Week  of  December  15,  2003— Tentative 

Tuesday,  December  16,  2003 

9:30  a.m.    Discussion  of  Security 
Issues  (Closed — ^Ex.l). 

Week  of  December  22,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  22,  2003. 

Week  of  December  29,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  29,  2003. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information:  R. 
Michelle  Schroll,  (301)  415-1662. 
***** 

Additional  Information: 

By  a  vote  of  3-0  on  November  19,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmationof 
(1)  Final  Rule  to  Rule  to  Revise  10  CFR 
Part  71  to  be  Compatible  with  IAEA 
Transportation  Safety  Standards  [TS-R- 
1]  and  Make  Other  NRC-Initiated 
Changes"  be  held  on  November  20.  and 
on  less  than  one  week's  notice  to  the 
public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/schedule.html. 

***** 

This  notice  is  distributed  by 'mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  November  21,  2003. 

Dave  Gamberoni, 

Office  of  the  Secretary. 

[PR  Doc.  03-29785  Filed  11-25-03;  10:03 
am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaaa  No.  IC-26259] 

Notice  Of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

November  21,  2003. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  November. 
2003.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Filth  St.,  NW., 
Washington,  DC  20549-0102,  tel,  (202) 
942-8090.  An  order  granting  each 
application  will  be  issued  imless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  16,  2003.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretar>'.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.    . 

FOR  FURTHER  INFORMATION  COtfTACT: 

Diane  L.  Titus  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street  NW., 
Washington,  DC  20549-0504. 

The  First  Philippine  Fund  Inc.  [File  No. 
811-5902] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  29, 
2003,  applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $95,115 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  August  4.  2003,  and  amended 
on  October  30,  2003. 

Applicant's  Address:  575  Madison 
Ave..  New  York.  NY  10022. 

Morgan  Stanley  Strategic  Adviser  Fund 
Inc.  [File  No.  811-8303] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  1,  2003, 
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Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  18, 

2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of 
approximately  $1,000  incurred  in 
connection  with  the  liquidation  were 
paid  by  Venus  Capital  Management, 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  October  27,  2003. 

Applicant's  Address:  31  Milk  St.. 
Third  Floor,  Boston,  MA  02109. 

SmithGraham  Institutional  Funds  [File 
No.  811-21112] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  22, 

2003,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $8,350 
inclined  in  connection  with  the 
liquidation  were  paid  by  Smith,  Graham 
&  Co.  Investment  Advisors,  L.P., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  October  28,  2003. 

Applicant's  Address:  c/o  PFPC  Inc., 
400  Bellevue  Parkway,  Wilmington,  DE 
19809. 

Credit  Suisse  Investment  Grade  Bond 
Fund,  Inc.  [File  No.  811-5600] 

Sununary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  10, 
2003,  applicant  transferred  its  assets  to 
Credit  Suisse  Fixed  Income  Fund,  based 
on  net  asset  value.  Expenses  of  $145,000 
incurred  in  connection  with  the 
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applicant  made  a  final  liquidating 
distribution  to  its  shareholders,  based 
cm  net  asset  value.  Expenses  of  $20,200 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant  and 
applicant's  investment  adviser,  Morgan 
Stanley  Investment  Management,  Inc. 

Filing  Date:  The  application  was  filed 
on  November  5,  2003. 

Applicant's  Address:  1221  Avenue  of 
the  Americas,  New  York,  NY  10020. 

Aon  Funds  [File  No.  811-6422] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  3, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $24,089 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  October  31,  2003. 

Applicant's  Address:  200  East 
Randolph  St.,  Chicago,  IL  60601. 

Venus  Series  Trust  (File  No.  811-9717]       Bir^' 


reorgani  »tion  were  paid  by  applicant's 
investmi  mt  adviser.  Credit  Suisse  Asset 
Manage!  aent,  LLC,  and/or  its  affiliates. 

Date:  The  application  was  filed 
Nove  mber  3,  2003. 

'i$ant's  Address:  466  Lexington 
York,  NY  10017. 


New 

Qair  Funds,  Inc.  [File  No.  811-4038] 

Muider  Funds  Trust  [FUe  No.  811- 


Sumn  ary.  Each  applicant  seeks  an 
order  de  blaring  that  it  has  ceased  to  be 
an  inves  ment  company.  By  June  13, 
2003,  all  series  of  applicants  had 
transfen  3d  their  assets  to  corresponding 
series  of  Munder  Series  Trust,  based  on 
net  asset  value.  Expenses  of  $60,305  and 
$174,18!  ,  respectively,  incurred  in 
connecti  on  with  the  reorganizations 
were  pai  d  by  applicants. 

Filing  Date:  The  applications  were 
filed  on  November  5,  2003. 


Applii  ants'  Address:  480  Pierce  St., 
g  lam,  MI  48009. 


Credit 
Fund, 


Sfiisse  Institutional  International 
[File  No.  811-8933] 


IflC 

Sumn  ary.  Applicant  seeks  an  order 
declarin  >  that  it  has  ceased  to  be  an 
investmi  mt  company.  On  August  22, 
2003,  ap  slicant  transferred  its  assets  to 
Credit  S  lisse  Institutional  Fund,  Inc., 
based  oil  net  asset  value.  Expenses  of 
$140,000  incurred  in  connection  with 
the  reorj  anization  were  paid  by 
applicai  t's  investment  adviser.  Credit 
Suisse  A  sset  Management,  LLC,  and/or 
its  affilii  tes. 

Filing  Date:  The  application  was  filed 
on  Nove  mber  4,  2003. 

Applii  want's  Address:  466  Lexington 
Ave.,  n4w  York,  NY  J0017. 

Credit 
Fund, 


lie 


Credit 
Inc.  [FU^ 


Siiisse  Global  Health  Sciences 
[File  No.  811-7901] 


Suisse 


Global  Technology  Fund, 
No.  811-8935] 


SumiAary.  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  inve^ment  company.  On  September 
26,  2003  and  October  10,  2003, 
respectively,  each  applicant  transferred 
its  asset!  to  Credit  Suisse  Global  Post- 
VentureJCapital  Fimd,  Inc.,  based  on  net 
asset  value.  Expenses  of  $150,000  and 
$200,000,  respectively,  incurred  in 
connection  with  the  reorganizations 
were  paid  by  applicants'  investment 
adviser,  jCredit  Suisse  Asset 
Management,  LLC,  and  /or  its  affiliates. 

Filing\Date:  The  applications  were 
filed  on  November  4,  2003. 

Appli  :ants'  Address:  466  Lexington 
Ave.,  N<  w  York,  NY  10017. 


Oppenheimer  Concentrated  Growth 
Fund  [FUe  No.  811-10047] 

Summary.  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  16,  2003, 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  incurred 
no  expenses  in  connection  with  the 
liquidation. 

Filing  Date:  The  application  was  filed 
on  November  5,  2003. 

Applicant's  Address:  6803  South 
Tucson  Way,  Englewood,  CO  80112. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-29621  Filed  11-26-03;  8:45  am] 
BILLING  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
26260;  812-13019] 

Hennion  &  Walsh,  Inc.,  et  al.;  Notice  of 
Application 

November  21, 2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 

ACTION:  Notice  of  application  imder 
section  6(c)  of  the  hivestment  Company 
Act  of  1940  (the  "Act")  fotan 
exemption  from  section  12(d)(3)  of  the 
Act. 

SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  certain  series  of  unit 
investment  trusts  to  invest  up  to  10.5%, 
14.5%  or  34.5%  of  their  respective  total 
assets  in  securities  of  issuers  that 
derived  more  than  15%  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities 
("Securities  Related  Issuers"). 

APPLICANTS:  Hennion  &  Walsh,  Inc. 
("Sponsor");  Smart  Trust,  The  Pinnacle 
Family  of  Trusts,  Schwab  Trusts',  Equity 
Securities  Trust,  and  EST  Symphony 
Trust  ("Trusts");  all  presently 
outstanding  and  subsequently  issued 
series  of  the  Trusts  ("Series");  and  all 
future  unit  investment  trusts  ("UITs") 
containing  qualified  securities  and 
sponsored  or  co-sponsored  by  the 
Sponsor  or  a  sponsor  controlling, 
controlled  by,  or  under  common 
control,  within  the  meaning  of  section 
2(a)(9)  of  the  Act,  with  the  Sponsor 
(these  UITs  are  included  in  the  term 
Trusts  and  their  series  included  in  the 
term  Series). 
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RUNG  DATES:  The  application  was  filed 
on  September  12, 2003,  and  amended 
on  November  12,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  v^rill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  16,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiu-e  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC,  20549. 
Applicants,  Hennion  &  Walsh,  Inc., 
2001  Route  46,  Hilltop  Plaza, 
Parsippany,  NJ  07054.    " 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  R.  Ponchione,  Senior  Counsel,  at 
(202)  942-7927,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC, 
20549  (telephone  202-942-8090). 

Applicants'  Representations 

1.  Each  Trust  is  a  UTT  registered 
under  the  Act  and  consists  of  various 
Series.  The  Sponsor  is  a  sponsor  of  the 
Series.  The  investment  objective  of 
certain  Series  is  to  seek  a  greater  total 
return  than  the  stocks  comprising  the 
Dow  Jones  Industrial  Average  ("DJIA," 
and  the  Series,  "Dow  Series").  Certain 
of  the  Dow  Series  ("Top  Ten  Series") 
will  invest  approximately  10%  of  the 
value  of  its  total  assets  in  each  of  the  ten 
common  stocks  in  the  DJIA  that  have 
the  highest  dividend  yields  (the  "Top 
Ten").  In  no  event  will  a  Top  Ten  Series 
invest  more  than  10.5%  of  the  value  of 
its  total  assets  in  the  common  stock  of 
a  Securities  Related  Issuer  in  the  Top 
Ten.  Certain  other  Dow  Series  ("Triple 
Strategy  Series")  will  invest  20%  of  the 
value  of  its  total  assets  in  the  Top  Ten, 
60%  of  the  value  of  its  total  assets  in  the 
five  lowest  priced  stocks  of  the  Top  Ten 
(the  "Focus  Five"),  and  20%  of  the 


value  of  its  total  assets  in  the  single 
stock  that  is  the  second  lowest  priced 
stock  of  the  Focus  Five  (the 
"Penultimate  Pick").  A  Triple  Strategy 
Series  will  invest  no  more  than  10.5% 
with  respect  to  the  Top  Ten,  14.5%  with 
respect  to  the  Focus  Five,  or  34.5%  with 
respect  to  the  Penultimate  Pick,  if  the 
Penultimate  Pick  is  itself  a  Securities 
Related  Issuer,  of  the  value  of  its  total 
assets  in  a  Securities  Related  Issuer. 

2.  The  DJIA  comprises  30  widely-held 
common  stocks  listed  on  the  New  York 
Stock  Exchange  that  are  chosen  by  the 
editors  of  The  Wall  Street  Journal.  The 
DJIA  is  the  property  of  Dow  Jones  & 
Company,  Inc.,  which  is  not  affiliated 
with  any  Series,  the  Sponsor,  or  any  co- 
sponsor  and  does  not  participate  in  any 
way  in  the  creation  of  any  Series  or  the 
selection  of  its  stocks.  The  securities 
deposited  in  each  Dow  Series  will  be 
chosen  solely  according  to  the  formula 
described  above.  The  Sponsor  will  not 
have  any  discretion  as  to  which 
securities  are  purchased.  Sales  of 
secimties  in  the  Dow  Series'  portfolios 
.  will  be  made  in  connection  with 
redemptions  and  at  termination  of  the 
Trust  on  a  date  specified  a  year  in 
advance.  The  Sponsor  does  not  have 
discretion  as  to  when  the  securities  will 
be  sold  except  in  extremely  limited 
circumstances,  such  as  default  by  the 
issuer  in  the  payment  of  amounts  due 
on  a  security  or  the  institution  of  certain 
legal  proceedings  against  the  issuer. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act 
prohibits,  with  limited  exceptions,  an 
investment  company  fi-om  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter,  an 
investment  adviser  of  an  investment 
company,  or  a  registered  investment 
adviser.  Rule  12d3-l  under  the  Act 
exempts  the  purchase  of  securities  of  an 
issuer  that  derived  more  than  fifteen 
percent  of  its  gross  revenues  in  its  most 
recent  fiscal  year  from  securities  related 
activities,  provided  that,  among  other 
things,  immediately  after  an  acquisition, 
the  acquiring  company  has  not  invested 
more  than  5%  of  the  value  of  its  total 
assets  in  the  seciuities  of  the  issuer. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  a  person  from  any 
provision  of  the  Act  or  any  rule  tmder 
the  Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  AppUcants  request  an  exemption 
imder  section  6(c)  fi-om  section  12(d)(3) 
to  permit  a  Top  Ten  Series  to  invest  up 
to  approximately  10%,  but  in  no  event 


more  than  10.5%,  of  the  value  of  its 
total  assets  in  a  Securities  Related  Issuer 
in  the  Top  Ten,  and  to  permit  a  Triple 
Strategy  Series  to  invest  up  to 
approximately  10%,  but  in  no  event 
more  than  10.5%,  of  the  value  of  its 
total  assets  in  a  Seciurities  Related  Issuer 
in  the  Top  Ten,  approximately  14%,  but 
.  in  no  event  more  than  14.5%,  of  the 
value  of  its  total  assets  in  a  Securities 
Related  Issuer  in  the  Focus  Five,  and 
approximately  34%,  but  in  no  event 
more  than  34.5%,  of  the  value  of  its 
total  assets  in  the  Penultimate  Pick,  if 
the  Penultimate  Pick  is  itself  a 
Securities  Related  Issuer.  Each  of  the 
Top  Ten  Series  and  Triple  Strategy- 
Series  Mdll  comply  with  all  of  the 
conditions  of  rule  12d3-l.  except  the 
condition  prohibiting  an  investment 
company  from  investing  more  than  5% 
of  the  value  of  its  total  assets  in 
securities  of  a  Securities  Related  Issuer. 

4.  Applicants  state  that  section 
12(d)(3)  was  designed  to  prevent  certain 
potential  conflicts  of  interest  and  to 
eliminate  certain  reciprocal  practices 
between  investment  companies  and 
securities  related  businesses.  One 
potential  conflict  of  interest  could  occiu- 
if  an  investment  company  purchased 
securities  or  other  interests  in  a  broker- 
dealer  to  reward  that  broker-dealer  for 
selling  investment  company  shares, 
rather  than  solely  on  investment  merit. 
Applicants  state  that  this  concern  does 
not  arise  in  connection  with  the  Top 
Ten  Series  and  the  Triple  Strategy 
Series  because  neither  the  Series  nor  the 
Sponsor  has  discretion  in  choosing  the 
portfolio  securities  or  the  amount 
purchased.  Applicants  also  state  that  the 
effect  of  a  Series'  purchase  on  the  stock 
of  a  Securities  Related  Issuer  would  be 
de  minimis  because  the  common  stocks 
represented  in  the  DJIA  are  widely  held 
and  have  active  markets. 

5.  Applicants  state  that  another 
potential  conflict  of  interest  could  occur 
if  an  investment  company  directed 
brokerage  to  a  broker-dealer  in  which 
the  investment  company  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financisd  difficulty, 
even  though  that  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicants 
agree,  as  a  condition  to  the  requested 
order,  that  no  company  held  in  a  Series' 
portfolio,  nor  any  affiliated  person  of 
that  company,  \tdll  act  as  a  broker  for 
any  Series  in  the  purchase  or  sale  of  any 
security  for  its  portfolio. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 
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No  company  held  in  the  Series'  portfolios 
nor  any  affiliated  person  of  that  company 
will  act  as  a  broker  for  any  Series  in  the 
purchasie  or  sale  of  any  securities  for  the 
Series'  portfolios. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Muynvt  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-29656  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  MIO-OV-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[InvMtnMnl  CoinpMiy  Act  ftoism  No. 
26261;  812-12677] 

Hrst  Trust  Portfolios,  LP.,  st  al.; 
Notics  of  Application 

November  21,  2003. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
12(d)(1)(A).  (B)  and  (C)  of  the  Act  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  section  17(a)  of 
the  Act. 

SUMMARY  OF  THE  APPLICATION:  FT  Series 
(the  "Trust")  and  any  registered  unit 
investment  trusts  ("UITs")  organized  in 
the  future  and  sponsored  by  First  Trust 
Portfolios,  L.P.  ("Sponsor"),  and  their 
respective  series  (together  with  the 
Trust,  the  "Trusts",  and  each  series  of 
the  Trusts,  a  "Trust  Series"),  request  an 
order  to  permit  the  Trusts  to  acquire 
shares  of  registered  management 
investment  companies  and  UTTs  both 
within  and  outside  the  same  group  of 
investment  companies. 
APPUCANTS:  First  Trust  Portfolios,  L.P. 
and  FT  Series. 

FILING  DATES:  The  application  was  filed 
on  August  28,  2002  and  amended  on 
November  10,  2003. 

HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  16,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidvavit  or,  for  lawyers,  a  certificate  of 
SOTvice.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 


contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commisftion's  Secretary. 
ADDRESS  ES:  Secretary,  Commission,  450 
Fifth  Str  jet,  NW.,  Washington,  DC, 
20549-0  509.  Applicants,  1001 
Warrenv  iUe  Road,  Lisle.  IL  60532. 
FOR  FUR1  HER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  ^42-0714,  or  Annette  Capretta, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

foUowiiffi  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Conunis^ion's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington.  DC. 
20549-o|l02  (tel.  202-942-8090). 

Applicaats'  Representations 

1.  ThelTrust  is  a  UlT  registered  under 
the  Act.  feach  Trust  Series  will  be  a 
series  ofla  Trust,  each  a  UTT  which  is 

or  will  he  registered  imder  the  Act.*  The 
Sponsor!  an  Illinois  limited  partnership, 
is  registered  under  the  Securities 
ExchanaB  Act  of  1934  as  a  broker-dealer. 

2.  Apj  licants  request  relief  to  permit 
a  Trust  J  eries  to  invest  in  (a)  registered 
investmi  nt  companies  that  are  part  of 
the  sam^  "group  of  investment 
companies"  (as  that  term  is  defined  in 
section  J2(d))(l)(G)  of  the  Act)  as  the 
Trust  ("Affiliated  Funds"),  and  (b) 
registered  investment  companies  that 
are  not  nart  of  the  same  group  of 
investment  companies  as  the  Trust 
("Unaffiliated  Funds,"  together  with 
Affiliated  Funds,  the  "Funds").  The 
Unaffili4ted  Funds  may  include  UITs 
("Unaffiliated  Underlying  Trusts")  and 
open-end  or  closed-end  management 
investment  companies  ("Unaffiliated 
Underlying  Fimds").  Certain  of  the 
Unaffiliated  Underlying  Trusts  or 
Unaffiliated  Underlying  Ftmds  may  be 
"exchange-traded  funds"  that  are 
registered  under  the  Act  as  UITs  or 
open-en  i  management  investment 
compan  es  and  have  received  exemptive 
relief  to  sell  their  shares  on  a  national  - 
securitic  s  exchange  at  negotiated 
prices.' 

3.  Ap]  licants  state  that  the  requested 
relief  wi  .1  benefit  unitholders  by 


'  All  Tnj  tts  that  cuirently  intend  to  rely  on  the 
requested  ^rder  axe  named  as  applicants.  Any  other 
Trust  that  telies  on  the  order  in  the  future  will 
comply  with  the  terms  and  conditions  of  the 
applicatio^. 

'  All  Tnists  that  currently  intend  to  rely  on  the 
requested  tirder  are  named  as  applicants.  Any  other 
Trust  that  telies  on  the  order  in  ihe  future  will 
comply  wfth  the  terms  and  conditions  of  the 
appUcatio  l. 


providing  investors  with  a 
professionally  selected,  diversified 
portfolio  of  investment  company  shares 
through  a  single  investment  vehicle. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  a  registered  investment 
company  from  acquiring  shares  of  an 
investment  company  if  such  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company  from  selling  its 
shares  to  €tnother  investment  company  if 
the  sale  will  cause  the  acquiring 
company  to  own  more  than  3%  of  the 
acquired  company's  voting  stock,  or  if 
the  sale  will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 
generally.  Section  12(d)(1)(C)  prohibits 
an  investment  company,  other 
investment  companies  having  the  same 
investment  adviser^  and  companies 
controlled  by  such  investment 
companies,  from  acquiring  more  than 
10%  of  the  outstanding  voting  stock  of 

a  registered  closed-end  management 
investment  company. 

2.  Section  12(d)(1)(G)  provides,  in 
relevant  part,  that  section  12(d)(1)  will 
not  apply  to  securities  of  a  registered 
open-end  investment  company  or  UIT 
acquired  by  a  registered  UTT  if  the 
acquired  company  and  the  acquiring 
company  are  part  of  the  same  group  of 
investment  companies,  provided  that 
certain  other  requirements  contained  in 
section  12(d)(1)(G)  are  met.  Applicants 
state  that  they  may  not  rely  on  section 
12(d)(l)((G)  because  a  Trust  Series  may 
invest  in  Unaffiliated  Ftmds  in  addition 
to  Affiliated  Funds. 

3.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  laay^ 
exempt  any  person,  security,  or 
transactibn  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
Api^cants  request  an  exemption  imder 
section  12(d)(l)(J)  to  permit  a  Trust 
Series  to  acquire  shares  of  a  Fund  and 
to  permit  a  Fund  to  sell  shares  to  a  Trust 
Series  beyond  the  limits  set  forth  in 
sections  12(d)(1)(A).  (B)  and  (C). 

4.  Applicants  state  that  the  proposed 
arrangement  will  not  give  rise  to  the 
policy  concerns  underlying  sections 
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12(d)(1)(A),  (B)  and  (C),  which  include 
concerns  about  luidue  influence  by  a 
fund  of  funds  over  underlying  funds, 
excessive  layering  of  fees,  and  overiy 
complex  fund  structures.  Accordingly, 
applicants  believe  that  the  requested 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

5.  Applicants  state  that  the  proposed 
arrangement  will  not  result  in  undue 
influence  by  a  Trust  Series  or  its 
affiliates  over  Fimds.  To  limit  the 
control  that  a  Trust  Series  may  have 
over  an  Unaffiliated  Fund,  applicants 
propose  a  condition  prohibiting  the 
Sponsor,  the  Trust  Series,  and  certain 
affiliates  (individually  or  in  the 
aggregate)  from  controlling  an 
Unaffiliated  Fimd  within  the  meaning  of 
section  2(a)(9)  of  the  Act.  To  further 
limit  the  potential  for  undue  influence 
over  Unaffiliated  Funds,  applicants 
propose  conditions  2  through  6,  stated 
below,  to  preclude  a  Trust  Series  and  its 
affiliated  entities  from  taking  advantage 
of  an  Unaffiliated  Fund  with  respect  to 
transactions  between  the  entities  and  to 
ensiu-e  that  transactions  will  be  on  an 
arm's  length  basis. 

6.  As  an  additional  assurance  that  an 
Unaffiliated  Underlying  Fimd 
understands  the  implication  of  an 
investment  by  a  Trust  Series  under  the 
requested  order,  prior  to  a  Trust  Series 
investment  in  an  Unaffiliated 
Underlying  Fimd  in  excess  of  the  limit 
in  section  12(d)(l)(A)(i),  the  Trust  Series 
and  Unaffiliated  Underlying  Fund  will 
execute  an  agreement  stating  that  the 
board  of  directors  of  the  Unaffiliated 
Underlying  Fimd  and  the  investment 
adviser  to  the  Unaffiliated  Underlying 
Fund  understand  the  terms  and 
conditions  of  the  order  and  agree  to 
fulfill  their  responsibilities  under  the 
order.  Applicants  note  that  an 
Unaffiliated  Underlying  Fund  may 
choose  to  reject  an  investment  from  the 
Trust  Series. 

7.  Applicants  do  not  believe  that  the 
proposed  arrangement  will  result  in 
excessive  layering  of  fees.  Applicants 
state  that  a  condition  to  the  order  would 
provide  that  any  sales  charges  and/or 
service  fees  (as  those  terms  are  defined 
in  Rule  2830  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers  ("NASD  Conduct  Rules") 
charged  with  respect  to  Units  of  a  Trust 
Series  will  not  exceed  the  limits 
applicable  to  a  fund  of  funds  as  set  forth 
in  Rule  2830  of  the  NASP  Conduct 
Rules,  hi  addition,  the  trustee  to  a  Trust 
Series  ("Trustee")  will  waive  or  offset 
fees  otherwise  payable  by  the  Trust 
Series  in  an  amount  at  least  equal  to  any 
compensation  (including  fees  paid 
pursuant  to  a  plan  adopted  by  an 
UnaffiUated  Underlying  Fund  under 


rule  12b-l  under  the  Act  ("12bl- 
Fees"))  received  by  the  Sponsor  or 
Trustee,  or  an  affiUated  person  of  the 
Sponsor  or  Trustee,  from  an  Unaffiliated 
Fund  in  connection  with  the  investment 
by  a  Trust  Series  in  the  Unaffiliated 
Fund. 

8.  AppUcants  believe  that  the 
proposed  arrangement  will  not  create  an 
overly  complex  fund  structure. 
Applicants  note  that  a  Fund  will  be 
prohibited  from  acquiring  securities  of 
any  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act.  Applicants  also 
represent  that  a  Trust  Series'  prospectus 
and  sales  literature  will  contain  concise, 
"plain  English"  disclosure  designed  to 
inform  investors  of  the  unique 
characteristics  of  the  trust  of  funds 
structure,  including,  but  not  limited  to, 
its  expense  structure  and  the  additional 
expenses  of  investing  in  Funds. 

B.  Section  17(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
the  company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote,  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  (b)  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  and  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person. 

2.  Applicants  state  that  a  Trust  Series 
and  A^ffiliated  Funds  might  be  deemed 
to  be  under  the  common  control  of  the 
Sponsor  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Sponsor.  AppUcants  also  state 
that  a  Trust  Series  and  a  Fund  might 
become  affiliated  persons  if  the  Trust 
Series  acquires  more  than  5%  of  the 
Fund's  outstanding  voting  securities,  hi 
light  of  these  possible  affiliations, 
section  17(a)  could  prevent  a  Fund  from 
selling  shares  to  and  redeeming  shares 
from  a  Trust  Series. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  (a)  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  (b)  the 
proposed  transaction  is  consistent  with 
the  policies  of  each  registered 
investment  company  involved;  and  (c) 
the  proposed  transaction  is  consistent 


with  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  AppUcants  submit  that  the 
proposed  arrangement  satisfies  the 
standards  for  relief  under  sections  6(c) 
and  1 7(b)  of  the  Act.  Applicants  state 
that  the  terms  of  the  arrangement  are 
fair  and  reasonable  and  do  not  involve 
overreaching.  Applicants  note  that  the 
consideration  paid  for  the  sale  and 
redemption  of  shares  of  the  Funds  will 
be  based  on  the  net  asset  values  of  the 
*  Funds.  AppUcants  state  that  the 
proposed  arrangement  will  be  consistent 
with  the  policies  of  each  Trust  Series 
and  Fund,  and  with  the  general 
purposes  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  followiiie  conditions: 

1.  (a)  The  Sponsor,  (b)  any  person 
controlling,  controlled  by,  or  under 
common  control  with  the  Sponsor,  and 
(c)  any  investment  company  and  any    . 
issuer  that  would  be  an  investment 
company  but  for  section  3(c)(1)  or 
section  3(c)(7)  of  the  Act  sponsored  or 
advised  by  the  Sponsor  or  any  person 
controlling,  controUed  by,  or  under 
common  control  with  the  Sponsor 
(coUectively,  the  "Group")  will  not 
control  (individually  or  in  the  aggregate) 
an  UnaffiUated  Fund  within  the 
meaning  of  section  2(a)(9)  of  the  Act.  If, 
as  a  result  of  a  decrease  in  the 
outstanding  voting  securities  of  an 
Unaffiliated  Fund,  the  Group,  in  the 
aggregate,  becomes  a  holder  of  more 
than  25%  of  the  outstanding  voting 
securities  of  the  Unaffiliated  Fund,  the 
Group  will  vote  its  shares  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  UnaffiUated  Fund's 
shares. 

2.  A  Trust  Series  and  its  Sponsor,  ' 
promoter,  and  principal  underwriter, 
and  any  person  controlling,  controlled 
by,  or  under  common  control  with  any 
of  those  entities  (each,  a  "Trust  Series 
AffiUate")  wiU  not  cause  any  existing  or 
potential  investment  by  the  Trust  Series 
in  shares  of  an  Unaffiliated  Fund  to 
influence  the  terms  of  any  services  or 
transactions  between  the  frust  Series  or 
a  Trust  Series  AffiUate  and  the 
Unaffiliated  Fund  or  its  investment 
adviser,  sponsor,  promoter,  and 
principal  underwriter,  and  any  person 
controlling,  controUed  by,  or  under 
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common  control  with  any  of  those 
entities. 

3.  Once  an  investment  by  a  Trust 
Series  in  the  securities  of  an 
Unaffiliated  Underlying  fund  exceeds 
the  limits  of  section  12(d)(l)(A)(i)  of  the 
Act,  the  board  of  directors  of  the 
Unaffiliated  Underljdng  Fund, 
including  a  majority  of  the  disinterested 
directors,  will  determine  that  any 
consideratation  paid  by  the  Unaffiliated 
Underlying  Fund  to  a  Trust  Series  or  a 
Trust  Series  Affiliate  in  connection  with 
any  services  or  transactions:  (i)  Is  fair 
and  reasonable  in  relation  to  the  nature 
and  quality  of  the  services  and  benefits 
received  by  the  Unaffiliated  Underlying 
Fund;  (ii)  is  within  the  range  of 
consideration  that  the  Unaffiliated 
Underlying  Fimd  would  be  reqxiired  to 
pay  to  another  unaffiliated  entity  in 
connection  with  the  same  services  or 
transactions;  and  (iii)  does  not  involve 
overreaching  on  the  part  of  any  person 
concerned. 

4.  No  Trust  Series  or  Trust  Series 
Affiliate  will  cause  an  Unaffiliated  Fimd 
to  purchase  a  security  from  any 
underwriting  or  selling  s)mdicate  in 
which  a  principal  underwriter  is  the 
Sponsor  or  a  person  of  which  the 
Sponsor  is  an  affiliated  person  (each  an 
"Underwriting  Affiliate").  An  offering 
during  the  existence  of  an  underwriting 
or  selling  syndicate  of  which  a  principal 
underwriter  is  an  Underwriting  Affiliate 
is  considered  an  "Affiliated 
Underwritihg." 

5.  The  board  of  directors  of  an 
Unaffiliated  Underlying  Fund, 
including  a  majority  of  the  disinterested 
directors,  will  adopt  procedures 
reasonably  designed  to  monitor  any 
purchases  by  the  Unaffiliated 
Underlying  Fund  of  securities  in 
Affiliated  Underwritings  once  an 
investment  by  a  Tfust  Series  in  the 
securities  of  the  Unaffiliated  Underlying 
Ftmd  exceeds  the  limits  of  section 
12(d)(l)(A)(i)  of  the  Act,  including  any 
piutiiases  made'directly  from  an 
Underwriting  Affiliate.  The  board  of 
directors  will  review  these  purchases 
periodically,  but  no  less  frequently  than 
annually,  to  determine  wheUier  the 
purchases  were  influenced  by  the 
investment  by  the  Trust  Series  in  shares 
of  the  Unaffiliated  Underlying  Fund. 
The  board  of  directors  will  consider, 
among  other  things,  (i)  whether  the 
purchases  were  consistent  with  the 
investment  objectives  and  policies  of 
the  Unaffiliated  Underljring  Fund;  (ii) 
how  the  performance  of  securities 
purchased  in  an  Affiliated  Underwriting 
compares  to  the  performance  of 
comparable  securities  purchased  during 
a  comparable  period  of  time  in 
underwritings  other  than  Affiliated 


Underwatings  or  to  a  benchmark  such 
as  a  comparable  market  index;  and  (iii) 
whether  the  amount  of  securities 
purchased  by  the  Unaffiliated 
Underlyi  ag  Fund  in  Affiliated 
Underwi  itings  and  the  amount 
purchase  d  directly  frt>m  Underwriting 
Affiliate!  have  changed  significantly 
from  pri(  ir  years.  The  board  of  directors 
shall  taki  i  any  appropriate  actions  based 
on  its  rei  iew,  inclucting,  if  appropriate, 
the  instit  ution  of  procedures  designed  to 
assure  th  it  purchases  of  seciuities  from 
Affiliate!  Underwritings  are  in  the  best 
interests  of  shareholders. 

6.  An  1  Jnaffiliated  Underlying  Fimd 
shall  ma  ntain  and  preserve 
permane  itly  in  an  easily  accessible 
place  a  \fritten  copy  of  the  procedures 
described  in  the  preceding  condition, 
and  any  modifications,  and  shall 
maintain!  and  preserve  for  a  period  not 
less  than  six  years  from  the  end  of  the 
fiscal  yes  r  in  which  any  purchase  from 
an  Affilii  ited  Underwriting  occurred,  the 
first  two  yrears  in  an  easily  accessible 
place,  a  1  mtten  record  of  each  pujrchase 
made  on  :e  an  investment  by  a  Trust 
Series  in  the  securities  of  an 
Unaffilia  ted  Underlying  Fund  exceeded 
the  limit ;  of  section  12(d)(l)(A)(i)  of  the 
Act,  sett]  Qg  forth  from  whom  the 
seciuitie  i  were  acquired,  the  identity  of 
the  unde  rwriting  syndicate's  members, 
the  termi  of  the  purchase,  and  the 
informat  on  or  materials  upon  which 
the  boar(  's  determinations  were  made.' 

7.  Prio  r  to  an  investment  by  a  Trust 
Series  in  an  Unaffiliated  Underl)dng 
Fimd  in  ;xcess  of  the  limit  in  section 
12(d){l)(  \)(i),  the  Trust  Series  and  the 
Unaffiliated  Underlying  Fund  will 
execute  an  agreement  stating,  without 
limitation,  that  the  board  of  directors  of 
the  Unaffiliated  Underlying  Fund  and 
the  investment  adviser  to  the 
Unaffiliaited  Underlying  Fund 
understand  the  terms  and  conditions  of 
the  ordei  and  agree  to  fulfill  their 
responsipilities  under  the  order.  At  the 
time  of  ifs  investment  in  shares  of  an 
Unaffiliated  Underlying  Fund  in  excess 
of  the  limit  in  section  12(d)(l)(A)(i),  a 
Trust  Series  will  notify  the  Unaffiliated 
Underlying  Fund  of  the  investment.  At 
such  time,  the  Trust  Series  also  will 
transmit  to  the  Unaffiliated  Underlying 
Fund  a  1  St  of  the  names  of  each  Trust 
Series  A  filiate  and  Underwriting 
Affiliate.  The  Trust  Series  will  notify 
the  Unaf  iliated  Underlying  Fund  of  any 
changes  :o  the  list  as  soon  as  reasonably 
practicable  after  a  change  occurs.  The 
Unaffili^ed  Underlying  Fund  and  the 
Trust  Series  will  maintain  and  preserve 
a  copy  oi  the  order,  the  agreement,  and 
the  list  with  any  updated  information 
for  a  period  not  less  than  6  years  from 
the  end  a f  the  fiscal  year  in  which  any 


investment  occurred,  the  first  2  years  in 
an  easily  accessible  place. 

8.  The  Trustee  wiU  waive  or  offset 
fees  otherwise  payable  by  a  Trust  Series 
in  amount  at  least  equal  to  any 
compensation  (including  12b-l  Fees) 
received  by  the  Sponsor  or  Trustee,  or 
an  affiliated  person  of  the  Sponsor  or 
Trustee,  from  an  Unaffiliated  Fund  in 
connection  with  the  investment  by  a 
Trust  Series  in  the  Unaffiliated  Fund. 

9.  Any  sales  charges  and/or  service 
fees  (as  those  terms  are  defined  in  rule 
2830  of  the  NASD  Ckjnduct  Rules) 
charged  with  respect  to  Units  of  a  Trust 
Series  will  not  exceed  the  limits 
applicable  to  a  fund  of  funds  as  set  forth 
in  rule  2830  of  the  NASD  Conduct 
Rules. 

10.  No  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Mai^garet  H.  McFarland, 

Deputy  Secretaiy. 

[FR  Doc.  03-29657  Filed  11-2&-03;  8:45  am] 
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Reports  and  Quotation  information  and 
Amendments  No.  1  and  2  Thereto  To 
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Options  Price  Reporting  Authority 
Engages  in  Capacity  Planning  and 
Allocates  Its  Available  System 
Capacity  Among  the  Parties  to  the  Plan 

November  21,  2003. 

I.  Introduction 

Pursuant  to  Sectfon  11 A  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  llAa3-2 
theretind»,2  notice  is  hereby  given  that 
on  April  15,  2003  the  Options  Price 
Reporting  Authority  ("OPRA") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 


'  15  U.S.C.  78k-l. 

2 17  CFR  240.11Aa3-2. 


Federal  Regjgter/Vol.  68.  No.  229/Friday.  November  28.  2003 /Notices 


66893 


("OPRA  Plan"  or  "Plan").3  The 
proposed  amendment  would  revise  the 
manner  in  which  OPRA  engages  in 
capacity  planning  and  allocates  capacity 
among  the  exchanges  that  are  parties  to 
the  Plan.  On  July  16,  2003,  OPRA 
submitted  Amendment  No.  1  to  the 
proposal.4  On  October  12,  200a,  OPRA 
submitted  Amendment  No.  2  to  the 
proposal.^  This  order  approves  the 
proposal  as  modified  by  Amendments 
No.  1  and  2  for  a  temporary  period  not 
to  exceed  120  days,  and  solicits 
comment  on  the  proposal,  as  amended 
by  Amendments  No.  1  and  2.«  The  text 
of  the  proposed  Plan  amendment,  as 
amended,  is  available  at  OPRA,  the 
Commission's  Public  Reference  Room, 
and  on  the  Commission's  Web  site. 

n.  Description  and  Purpose  of  the 
Amradment 

Under  the  proposed  Plan  amendment, 
OPRA  proposes  to  revise  the  manner  in 
which  OPRA  engages  in  capacity 
planning  and  allocates  its  available 
system  capacity  among  the  exchanges 
that  are  parties  to  the  Plan.  OPRA  also 
proposes  to  amend  Subsections  1(a)  and 
1(b)  of  the  OPRA  Plan  to  make  it  clear 
that  participation  in  OPRA  is  limited  to 
those  self-regulatory  oi^ganizations 
("SROs")  that  are  engaged  in  the 
business  of  providing  a  market  for  the 
trading  of  securities  options  and  other 
eligible  securities  under  the  OPRA  Plan. 


^  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  Section 
11 A  of  the  Act  and  Rule  llAa3-2  thereunder.  See 
Securities  Exchange  Act  Release  No.  17638  (March 
18,  1981).  22  S.E.C.  Docket  484  (March  31,  1981). 

The  OPRA  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  participant 
exchanges.  The  five  participants  to  the  OPRA  Plan 
are  the  American  Stock  Exchange  LLC  ("Amex"), 
the  Chicago  Board  Options  Exchange.  Inc. 
("CBOE"),  the  International  Securities  Exchange, 
Inc.  ("BE"),  the  Pacific  Exchange,  Inc.  ("PCX"),  and 
the  Philadelphia  Stock  Exchange,  Inc.  ("Phlx"). 

*  See  letter  from  Michael  L.  Meyer,  Counsel  to 
OPRA,  Schiff,  Hardin  &  Waite,  to  Deborah  Flynn, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commissien,  dated  July  15,  2003, 
replacing  in  its  entirety  the  initial  proposal  filed  on 
April  15,  2003  ("Amendment  No.  1").  In 
Amendment  No.  1.  OPRA  provides  additional 
discussion  of  the  proposed  Capacity  Guidelines  that 
describe  the  hmction,  authority,  and  procedures  of 
the  Independent  System  Capacity  Advisor  ( "ISCA") 
and  clarified  in  the  proposed  Plan's  language  and 
corresponding  discussion  that  the  selection  of  the 
ISCA  is  subject  to  being  filed  with  the  Commission 
as  an  amendment  to  the  Plan,  to  be  put  into  effect 
upon  filing. 

5  See  lettra:  from  Michael  L.  Meyer,  Counsel  to 
OPRA,  SchiSf,  Hardin  &  Waite,  to  Deborah  Flynn, 
Assistant  Director,  Division,  Commission,  dated 
October  15,  2003  ("Amendment  No.  2").  In 
Amendment  No.  2,  OPRA  specifies  in  the  proposed 
Plan's  language  and  the  proposed  Capacity 
Guidelines  the  ISCA's  obUgation  to  maintain  the 
confidentiality  of  the  information  entrusted  to  it  by 
OPRA's  participants  in  the  capacity  planning 
process. 

» 17  CFR  240.11Aa3-2(c)(4). 


The  principal  purpose  of  the 
proposed  amendment  is  to  revise  the 
OPRA  Plan  in  response  to  the 
Commission's  Order  instituting  public 
administrative  proceedings  against  four 
of  OPRA's  participant  exdianges  (Amex 
CBOE.  PCX  and  Phlx.  referred  to 
collectively  as  the  "respondent 
exchanges")  piirsuant  to  Section 
19(h)(1)  of  the  Act,'  and  specifically  in 
response  to  Section  IV.B.c.  of  the  Order 
(the  "Undertaking").  "Hie  Undertaking 
requires  each  of  the  four  respondent 
exchanges,  acting  jointly  with  all  other 
options  exchanges,"  to  modify  the 
structiue  and  operation  of  OPRA  in 
various  ways  that  would  eliminate 
much  of  the  need  for  joint  and  collective 
action  in  the  capacity  planning  and 
allocation  process.  The  three  specific 
requirements  of  the  Undertaking  and  the 
maimer  in  which  the  proposed 
amendment  is  intended  to  satisfy  these 
requirements  are  described  below. 
The  respondent  exchanges  must 
establish  a  system  for  procuring  and 
allocating  options  market  data 
taansmission  capacity  that  eliminates 
joint  action  by  the  participants  in  OPRA 
in  determining  the  amount  of  total 
capacity  procured  and  the  allocation 
thereof,  and  provides  that  each 
participant  in  OPRA  would 
independently  determine  the  amount  of 
capacity  it  would  obtain. 

The  proposed  amendment  to  the 
OPRA  Plan  (reflected  in  proposed  new 
Section  111(g)  and  related  definitions) 
would  require  each  party  to  the  Plan 
from  time  to  time  to  independently 
project  the  capacity  it  would  need  and 
to  privately  submit  requests  for  capacity 
based  on  its  projections  to  an  ISCA, 
which  would  maintain  these  individual 
capacity  projections  and  requests  in 
confidence.  The  proposed  definition  of 
the  ISCA  in  Section  n(m)  of  the  Plan 
would  require  the  ISCA  to  maintain  the 
confidentiality  of  this  information, 
consistent  with  the  provisions  of 
Section  ffl(g)  of  the  Plan.s  Revised 
Section  in(g)  of  the  Plan  would  clarify 
that  confidential  capacity-related 
information  obtained  by  the  ISCA 
would  not  be  used  by  the  ISCA  in  any 
of  its  other  business  activities  in  a 


'Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the  Act, 
Making  Findings  and  hnposing  Remedial  Sanctions. 
Securities  Exchange  Act  Release  No.  43268,  dated 
September  11 ,  2000  and  Administrative  Proceedins 
File  3-10282  (■'Order"). 

« ISE  is  not  a  respondent  exchange  subject  to  the 
Order.  Nevertheless,  as  a  party  to  the  OPRA  Plan, 
ISE  participated  fiilly  in  all  of  the  discussions  that 
led  to  the  approval  of  the  proposed  amendment, 
and  it  joined  with  the  other  parties  in  approving  the 
proposed  amendment  and  authorizing  its  filing 
with  the  Commission. 

^  See  Amendment  No.  2,  supra  note  . 


manner  that  may  result  in  the 
information  being  made  available  to  any 
of  the  parties  to  the  Plan,  or  to  use  it  in 
any  manner  that  is  otherwise 
inconsistent  with  the  ISCA's  obligation 
to  hold  the  information  in  confidence.*" 
The  ISCA  may  share  this  infonnation 
with  the  parties  only  in  the  form  of 
aggregate  capacity  requests  that  do  not 
identify  the  individual  capacity  requests 
of  any  of  the  parties.  The  ISCA  would 
then  detramine  how  and  when  to 
modify  the  OPRA  System  in  order  to 
provide  to  each  party  the  capacity  it  has 
requested  and  how  the  cost  of  such 
modifications  is  to  be  allocated  among 
the  parties  all  in  accordance  with  and 
subject  to  the  proposed  Capacity 
Guidelines  that  are  incorporated  in  the 
Plan  as  part  of  the  proposed 
amendment.  Under  the  proposed 
amendment,  each  party  would  be 
entitled  to  the  capacity  it  has  requested 
and  would  be  obligated  to  authorize  and 
fund  the  modifications  of  the  OPRA 
System  in  accordance  with  the  ISCA's 
determinations  and  the  specific  cost 
allocation  provisions  of  the  proposed 
Capacity  Guidelines. 

The  proposed  Capacity  Guidelines 
describe  the  function  and  authority  of 
the  ISCA  and  its  procedures  in  greater 
detail  than  in  the  Plan  itself.  Under  the 
procedures  specified  in  the  proposed 
Capacity  Guidelines,  the  ISCA  would 
promptly  review  the  capacity 
projections  and  requests  it  receives  bom 
the  parties,  would  discuss  proposed 
modifications  with  OPRA's  Policy  and 
Technical  Committees  and  the  OPRA 
Processor^  and  would  discuss  with  each 
party  that  has  requested  additional 
capacity  the  ISCA's  estimate  of  the  cost 
to  that  party  of  providing  the  capacity 
it  requested.  In  every  case,  the  ISCA 
would  report  to  OPRA  concerning  any 
modifications  to  the  OPRA  System  that 
it  believes  are  called  for  in  response  to 
the  parties'  aggregate  projections  and 
requests.  In  these  discussions  and 
reports,  no  infonnation  from  any  party 
would  be  disclosed  to  any  other  party 
except  in  the  form  of  aggregate 
projections  or  requests.  In  addition, 
OPRA  proposes  in  Guideline  No.  1  of 
the  Capacity  Guidelines  to  require  the 
ISCA  to  maintain  internal  saf^uards 
and  procedures  adequate  to  assure  that 
the  requirements  of  the  Plan  pertaining 
to  the  confidentiality  of  information 
provided  to  the  ISCA  would  be 
satisfied. ' '  Under  the  proposed 
amendment  to  the  Plan,  the  person 
designated  to  act  as  the  ISCA,  before  it 
begins  to  act  in  that  capacity,  would  be 
required  to  furnish  a  written  description 

•o/d. 
"Id. 
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of  these  internal  safeguards  and 
procedures  to  the  Commission.  ^^ 

The  proposed  Capacity  Guidelines 
also  provide  that,  in  allocating  OPRA's 
capacity-related  costs  among  the  parties, 
the  first  $5  million  of  costs  in  any  year 
would  be  allocated  as  currently 
provided  under  the  OPRA  Plan,  based 
on  the  relative  trading  volume  of  each 
of  the  parties.  Costs  above  this  amoimt 
would  be  allocated  in  a  fair  and 
equitable  manner  as  determined  by  the 
ISCA.  The  $5  million  amount  would  be 
subject  to  adjustment  on  an  aimual 
basis,  if  approved  by  75%  of  the  parties. 

A  prospective  new  options  exchange 
would  have  to  inform  the  ISCA,  at  least 
6  months  prior  to  the  time  it  proposes 
to  commence  trading,  of  the  initial 
amount  of  system  capacity  it  would 
need.  The  costs  of  providing  initial 
system  capacity  to  an  applicant  in 
accordance  with  its  request,  as 
determined  by  the  ISCA,  would  be 
included  in  the  applicant's  Participation 
Fee  payable  under  Section  1(b)  of  the 
OPRA  Plan.  Also,  under  Guideline  No. 
6  of  the  proposed  Capacity  Guidelines, 
if  the  new  party  has  not  received  the 
capacity  it  has  requested  at  the  time  it 
has  commenced  trading  options,  and  to 
the  extent  there  is  any  excess  capacity 
available  in  the  system  that  has  not  been 
provided  to  any  of  the  parties,  the  ISCA 
would  be  able  to  allocate  to  the  new 
party  all  or  a  portion  of  any  such  excess 
capacity  in  order  to  provide  the  new 
party  with  the  amount  of  capacity 
determined  by  the  ISCA  to  be  sufficient 
to  satisfy  the  reasonable  needs  of  the 
new  party  until  it  has  been  provided 
with  the  capacity  it  initially  requested. 

The  proposed  Capacity  Guidelines 
would  permit  the  ISCA  to  provide  less 
than  all  of  the  capacity  requested  by  the 
parties  if  the  ISCA  determines  that:  (1) 
The  capacity  requests  of  one  or  more  of 
the  parties  are  imreasonable,  or  (2)  it  is 
not  reasonable  to  develop  or  maintain  a 
system  that  has  capacity  sufficient  to 
satisfy  the  requests  of  the  parties.  ^^  The 
ISCA  would  be  authorized  to  allocate 
system  capacity  among  the  parties 
under  circumstances  when  available 
capacity  is  insufficient  to  provide  each 
party  with  the  capacity  it  has  requested; 
however,  the  ISCA  would  not  be 
authorized  to  require  any  party  to  give 
up  any  capacity  previously  provided  to 
it  at  the  party's  request,  other  than  in 
response  to  a  major  systems  failure  or 
other  catastrophe.'*  In  addition,  the 
ISCA's  authority  to  modify  the  OPRA 
System  and  to  obligate  the  parties  to  pay 
the  costs  of  such  modifications  would 


"M. 

>3  Guideline  No.  1,  Capacity  Gnidelines. 

**  Guideline  No.  6,  Capacity  Guidelines. 


be  limit^  as  follows:  (i)  The  ISCA 
could  net  authorize  a  modification  to 
the  OPRA  System  that,  together  vtrith 
other  ca]  lacity  increases  previously 
authoriz  >d  by  the  ISCA,  represents  an 
increase  in  the  total  capacity  of  the 
System  in  excess  of  15,000  messages  per 
...econd  c  ver  the  immediately  preceding 
twelve  n  lonths  unless  at  least  75%  of 
the  parti  3s  consent  to  such  increase;  (ii) 
the  ISCA  could  not  authorize  a 
modifies  tion  to  the  OPRA  System  if  the 
Processc  r  disagrees  with  any  material 
aspect  o  the  manner  or  scope  of  the 
modification  unless  at  least  75%  of  the 
parties  c  msent  to  such  modification; 
and  (iii)  the  ISCA  could  not  authorize  a 
modifies  tion  to  the  OPRA  System  that 
makes  a  ajor  changes  to  the  System, 
such  as  (  hanging  the  types  of  servers 
used  in  he  System  or  changing  the 
commui  ication  protocols  used  in  the 
network  unless  at  least  75%  of  the 
parties  c  onsent  to  such  modification. 

As  a  1  mited  exception  to  the 
allocati(  a  of  System  capacity  in 
accordaj  ice  with  the  parties'  requests 
and  the  SCA's  determinations,  a 
provisio  i  is  made  in  proposed  new 
Section  11(h)  of  the  Plan  for  a  party,  on 
an  anon  mnous  basis,  to  ofier  to  acquire 
additionlal  capacity  from,  or  make 
excess  capacity  available  to,  another 
party.  Fi  irthermore,  to  promote  the  most 
efficient  utilization  of  available 
capacity ,  OPRA  proposes  in  Section 
in(g)  of  he  Plan  to  provide  for  the 
continu(  id  utilization  of  a  "dynamic 
throttle, '  so  as  ta automatically  make 
availabl :  to  a  party  with  an  immediate 
need  for  additional  capacity,  on  a  short- 
term  int  irruptible  basis,  any  unused 
capacity  that  may  then  be  available.  A 
party  re  :eiving  additional  capacity  by 
operatia  n  of  the  dynamic  throttle  would 
be  requi  red  to  pay  for  it  at  an  above-cost 
rate,  so  is  to  discourage  parties  from 
submitt  ng  umealistically  low  capacity 
requests  in  the  belief  that  some  unused 
capacity  of  other  parties  would  always 
be  available  to  them. 

Furth  irmore,  under  the  proposed 
amendn  lent,  futxire  Plan  amendments, 
includi]  g  amendments  to  the  proposed 
new  pre  visions  of  the  Plan  pertaining  to 
capacity  planning  and  allocation,  would 
contiriu  3  to  require  the  unanimous 
approva  I  of  the  parties.  However, 
decisioi  s  relating  to  the  selection  or 
termina  ion  of  the  ISCA,  certain  changes 
to  the  ai  ithority  of  the  ISCA,  and 
changes  to  the  Capacity  Guidelines  may 
be  authorized  by  a  vote  of  75%  of  the 
parties.  In  addition,  the  selection  of  the 
ISCA  wpuld  be  required  to  be  filed  with 
the  Conimission  as  an  amendment  to 
OPRA'sj  national  market  system  plan. 

In  ac(  ordance  with  this  requirement, 
this  filij  ig  reflects  OPRA's  selection  of 


the  Options  Clearing  Corporation 
("OCC")  to  act  as  the  ISCA  upon  the 
effectiveness  of  the  proposed 
amendment  to  the  Plan.  OCC  is  a 
registered  clearing  agency  that,  while 
nominally  owned  by  the  five  options 
exchanges,  is  an  independent  entity  that 
is  not  controlled  by  any  exchange.  Each 
of  the  five  exchanges  owns  a  20% 
interest  in  OCC,  so  that,  on  the  basis  of 
stock  owmership  alone,  no  exchange  has 
a  controlling  interest.  However,  OPRA 
believes  that  OCC's  independence  is 
assured  in  ways  that  go  beyond  stock 
ownership.  Pursuant  to  the  bylaws  of 
OCC,  its  16-person  Board  of  Directors 
consists  of  one  Director  irora  each  of  the 
five  exchanges,  nine  representatives  of 
OCC  clearing  member  firms,  one  Public 
Director,  and  one  Management  Director. 
The  exchanges  have  no  voice  in  the 
selection  of  Member  Directors,  the 
Public  Director,  or  the  Management 
Director.  Thus  each  exchange  has  only 
a  6.25%  representation  on  the  OCC 
Board  ^«nd  all  of  the  exchanges  together 
represent  only  31.25%  of  the  Board. 

OPRA  believes  that  OCC's 
independence  has  long  been  recognized 
by  the  exchanges  and  by  the 
Commission.  This  is  reflected  not  only 
in  the  selection  of  OCC  to  act  as  the 
ISCA  by  the  unanimous  vote  of  all  five 
exchanges,  but  in  OCC's  other  roles  as 
the  central  issuer  and  clearing  agency 
for  options  traded  on  five  competing 
exchanges,  as  the  developer  and 
manager  of  the  intermarket  options 
linkage  facility,  pursuant  to  the  Options 
Intermarket  Linkage  Plan,'^  and  as  the 
arbiter  of  the  eligibility  of  imderlying 
stocks  for  options  trading  pursuant  to 
the  Options  Listing  Procedures  Plan.'^ 
OCC  serves  in  these  capacities  with  the 
approval  of  all  five  exchanges  and  with 
the  Commission's  approval,  which 
OPRA  believes  stands  as  an 
acknowledgement  of  OCC's 
independence. 

The  respondent  exchanges  must 
establish  a  system  forgathering  and 
disseminating  business  information 
from  and  to  participants  of  OPRA  such 
that  all  nonpublic  information  specific 
to  a  participant  in  OPRA  shall  remain 
segregated  and  confidential  ftvm  other 


"Securities  Exchange  Act  Release  Nos.  43086 
Quly  28,  2000),  65  FR  48023  (August  4,  2000)  (order 
approving  the  Linkage  Plan  submitted  by  Amex, 
CBOE,  and  ISE);  43574  (November  16,  2000),  65  FR 
70850  (November  28,  2000)  (order  approving  PCX 
as  participant  in  the  Options  Intermarket  Linkage 
Plan);  and  43573  (November  16.  2000),  65  FR  70851 
(November  28,  2000)  (order  approving  Phlx  as  a 
participant  in  the  Options  Intermarket  Linkage 
Plan). 

>"  See  Securities  Exchange  Act  Release  No.  44521 
Uuly  6.  2001).  66  FR  36809  (July  13,  2001)  (order 
approvmg  a  proposed  options  listing  procedures 
plan  by  Amex.  CBCS,  ISE.  OCC.  PCX.  and  Phlx). 
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participants  (except  for  information  that 
may  be  shared  in  connection  with  joint 
activities  permitted  as  necessary  to 
fulfill  the  functions  and  objectives  of 
OPRA  as  stated  in  the  Plan). 

As  noted  in  the  discussion  above,  the 
proposed  amendment  would  require 
each  party's  individual  capacity 
projections  and  requests  to  be  submitted 
to  the  ISCA  in  confidence,  and  the  ISCA 
would  be  expressly  prohibited  from 
sharing  this  information  with  any  of  the 
other  parties,  except  in  the  form  of 
aggregate  information  that  does  not 
identify  the  individual  capacity  requests 
of  any  of  the  other  parties.  The  ISCA 
would  be  required  under  Section  II(m) 
of  the  Plan  to  maintain  the 
confidentiality  of  this  information, 
consistent  with  the  provisions  of 
Section  m(g)  of  the  Plan,  which  would 
specify  that  confidential  capacity- 
related  information  obtained  by  the 
ISCA  would  not  be  used  by  the  ISCA  in 
any  of  its  other  business  activities  in  a 
manner  that  may  result  in  the 
information  being  made  available  to  any 
of  the  parties  to  the  Plan,  or  to  use  it  in 
any  manner  that  is  otherwise 
inconsistent  with  the  ISCA's  obligation 
to  hold  the  information  in  confidence. '^ 
Fiulhermore,  Guideline  No.  1  of  the 
proposed  Capacity  Guidelines  would 
require  the  ISCA  to  maintain  internal 
safeguards  and  procedures  adequate  to 
assure  that  the  requirements  of  the  Plan 
pertaining  to  the  confidentialify  of 
information  provided  to  the  ISCA  would 
be  satisfied.  18  a  written  description  of 
these  interned  safeguards  and 
procedures  would  have  to  be  furnished 
to  the  Commission  before  the  ISCA 
begins  to  act  in  that  capacity.  19 

In  addition,  OPRA  proposes  to  amend 
Section  111(b)  of  the  Plan  to  make 
explicit  the  requirement  that  each 
person  who  performs  administrative 
functions  for  OPRA,  including  its 
Executive  Director  and  other  officials 
and  its  processor,  shall  agree  that  any 
nonpublic  business  information 
pertaining  to  any  party  shall  be  held  in 
confidence  and  not  be  shared  with  the 
other  parties,  except  for  information  that 
may  be  shared  in  connection  with 
permitted  joint  activities.  Finally,  OPRA 
proposes  to  make  explicit  in  the 
preamble  to  the  Plan  that  the  parties 
themselves  are  each  obligated  to  take 
reasonable  steps  to  insure  that  their 
nonpublic  business  information  remains 
segregated  and  confidential  from  the 
other  parties,  except  for  information  that 
may  be  shared  in  connection  with 
permitted  joint  activities. 


"See  Amendment  No.  2,  supra  note  5 


The  respondent  exchanges  must  set 
forth  a  statement  of  OPRA's  functions 
and  objectives  as  permitted  under  the 
Exchange  Act,  and  provide  for  rules  and 
procedures  that  limit  any  joint  action 
with  respect  to  OPRA  by  the 
participants  in  OPRA  to  circumstances 
in  which  such  joint  action  is  necessary 
in  order  to  fulfill  the  stated  functions 
and  objectives. 

The  functions  and  objectives  of  OPRA 
are  specifically  set  forth  in  the  OPRA 
Plan  as  it  is  proposed  to  be  amended, 
most  particularly  in  the  preamble  to  the 
Plan  and  in  Section  ni(b)  thereof.  These 
functions  and  objectives  include:  (1) 
Determining  the  manner  in  which  last 
sale  reports,  quotation  information,  and 
other  market  information  will  be 
collected,  consolidated,  and 
disseminated  in  satisfaction  of  the 
requirements  of  the  Act  and  establishing 
the  formats  for  such  consolidated 
information;  (2)  contracting  for  and 
maintaining  facilities  to  support  these 
activities,  prescribing  forms  of  contracts 
to  be  entered  into  by  vendors, 
subscribers,  and  other  persons,  and 
making  policy  determinations 
pertaining  to  such  contracts;  (3) 
establishing  standards  concerning  the 
qualifications  of  different  categories  of 
recipients  of  consolidated  information; 
(4)  determining  fees  to  be  paid  for 
access  to  consolidated  information  as 
permitted  imder  the  Act;  (5) 
determining  policy  questions  pertaining 
to  OPRA's  budgetary  and  other  financial 
matters;  (6)  managing  the  capacity  of  the 
OPRA  System  in  accordance  with 
determinations  made  by  the  ISCA  as 
described  above;  and  (7)  otherwise 
making  all  policy  decisions  necessary  in 
furtherance  of  the  objectives  of  the  Act. 
The  proposed  amenchnent  makes 
explicit  in  the  preamble  to  the  Plan  that 
joint  action  by  the  parties  to  the  Plan  is 
limited  to  those  matters  as  to  which 
they  share  authority  under  the  Plan,  and 
then  only  to  circimistances  where  such 
joint  action  is  necessary  in  order  to 
fulfill  the  fimctions  and  objectives  of 
OPRA  as  stated  in  the  Plan. 

In  addition  to  the  above  described 
amendments  pertaining  directly  to 
OPRA's  capacity  planning  and 
allocation  functions  and  conforming 
definitional  and  editorial  modifications, 
OPRA  also  proposes  to  amend 
subsections  1(a)  and  1(b)  of  the  OPRA 
Plan  to  make  it  clear  that  a  party  to  the 
OPRA  Plan  ceases  to  be  a  party  at  such 
time  as  it  ceases  to  maintain  a  market 
for  the  trading  of  standardized  options. 
This  aspect  of  the  amendment  is 
directed  at  the  anomalous  situation  that 
recentfy  confit)nted  OPRA  when  the 
New  York  Stock  Exchange,  Inc. 


("NYSE"),  after  it  disposed  of  its  entire 
options  trading  program  and  thereby 
ceased  to  have  any  interest  in  the 
activities  of  OPRA,  nevertheless     - 
remained  a  party  to  the  OPRA  Plan  with 
the  same  voting  rights  and  other  rights 
of  participation  in  OPRA  as  every  other 
party  to  the  Plan. 

Although  the  situation  pertaining  to 
the  status  of  the  NYSE  as  a  party  to  the 
OPRA  Plan  was  recently  resolved  when 
the  NYSE  voluntarily  withdrew  from 
OPRA,  the  current  parties  to  the  Plan 
believe  it  is  necessary  to  amend  the  Plan 
to  clarify  the  status  under  the  Plan  of 
exchanges  that  continue  to  have  rules 
governing  the  trading  of  options  even 
though  they  no  longer  are  involved  in 
options  trading.  The  parties  believe  it  is 
especially  important  to  clarify  the 
matter  of  eligibility  to  be  a  party  to  the 
Plan  in  light  of  the  other  amendments 
to  the  OPRA  Plan  that  are  proposed 
herein  dealing  with  capacity  planning 
and  capacity  allocation.  The  parties 
believe  that  only  those  exchanges  that 
actually  maintain  a  market  for  the 
trading  of  standardized  options  should 
have  a  voice  in  these  critical  capacity- 
related  issues. 

The  parties  to  the  OPRA  Plan  believe 
it  is  consistent  with  Section  llA  of  the 
Act  20  and  Rule  llAa3-2  thereunder  ^i 
to  limit  participation  in  OPRA  to  those 
SROs  that  provide  a  market  in  the  types 
of  securities  that  are  covered  by  the 
OPRA  Plan.  OPRA  believes  that 
subparagraph  (a)(3)(B)  of  Section  IIA22 
authorizes  the  Commission,  "in 
furtherance  of  the  directive  in  paragraph 
(2)  of  this  subsection  [which  includes 
the  directive  to  assure  the  availability  to 
brokers,  dealers  and  investors  of 
information  with  respect  to  quotations 
for  and  transactions  in  securities]  *   *   * 
to  authorize  or  require  [SROs]  to  act 
jointly  with  respect  to  matters  as  to 
which  they  share  authority  under  this 
title  in  planning,  developing,  operating, 
or  regulating  a  national  market  system 
(or  a  subsystem  thereof)  or  one  of  more 
facilities  thereof."  (Emphasis  supplied.] 
Similarly,  OPRA  believes  that  paragraph 
(b)(3)  of  Rule  llAa3-2  under  the  Act  23 
authorizes  SROs  "to  act  jointly  in  (i) 
planning,  developing,  and  operating  any 
national  market  subsystem  or  facility 
contemplated  by  a  national  market 
system  plan  *  *  *  or  (iii)  implementing 
or  administrating  an  effective  national 
market  system  plan."  OPRA  believes 
that  if  an  SRO  does  not  share  authority 
for  national  market  system  activities  in 
respect  of  a  particular  tjrpe  of  security 


"15U.S.C.  78k-l. 
"17CrR240.11Aa3-2. 
"15U.S.C.  78k-l(a)(3)(B). 
"  17  CFR  240.11Aa3-2(bK3). 
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because  it  does  not  provide  a  market  for 
trading  that  type  of  security,  then  there 
appears  to  be  no  basis  in  the  Act  for 
authorizing  or  requiring  that  SRO  to 
participate  in  that  national  market 
system. 

Finally,  the  proposed  amendment 
expands  the  types  of  j)ersons  to  whom 
a.  party  may  disseminate  proprietary 
information  pertaining  to  quotations 
and  transactions  in  its  market  as  an 
exception  to  the  requirement  of  the  Plan 
that  makes  OPRA  the  exclusive  channel 
for  the  dissemination  of  This 
information.  Under  Section  V(c)(iii)  of 
the  current  Plan,  a  party  may 
disseminate  its  proprietary  information 
outside  of  the  OPRA  System  to  its 
members  for  display  on  terminals  used 
to  enter  or  transmit  orders  or  quotes  to 
the  party's  market  and  to  other  parties, 
provided  that  those  members  who  have 
access  to  a  party's  proprietary 
information  must  also  have  equivalent 
access  to  consolidated  information 
provided  by  OPRA,  and  provided 
further  that  a  party  may  not  disseminate 
proprietary  information  outside  of 
OPRA  on  any  more  timely  basis  than  the 
same  information  is  provided  to  OPRA. 
The  proposed  amendment  to  the  Plan 
would  allow  a  party  to  disseminate  its 
proprietary  information  outside  of  the 
OPRA  System  to  any  person,  provided 
that  the  requirements  of  the  current  Plan 
pertaining  to  equivalent  access  to 
consolidated  data  provided  by  OPRA 
and  to  the  timeliness  of  providing'data 
to  OPRA  would  continue  to  apply.  This 
proposed  change  reflects  past 
experience  with  the  electronic  trading 
system  of  the  ISE  and  the  anticipated 
expanded  use  of  electronic  trading 
systems  by  other  parties,  all  of  which 
necessarily  involve  the  dissemination  of 
proprietary  information  over  systems 
that  are  separate  from  the  OPRA  System. 
OPRA  has  come  to  recognize  that 
persons  in  addition  to  members  of  a 
party  who  enter  quotes  or  orders  into  a 
party's  electronic  market  may  benefit 
from  having  access  to  the  party's 
electronic  network.  The  proposed 
amendment  is  intended  to  facilitate  this, 
while  at  the  same  time  assuring  that  all 
persons  who  have  access  to  a  party's 
proprietary  information  would  also  have 
equivalent  access  to  consolidated 
market  information  provided  by  OPRA. 

IIL  SoHcitatioB  of  Commaiis 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  proposed 
Plan  amendment,  as  modified  by 
Ammdmoits  No.  1  and  2,  including 
whether  the  proposal  and  Amendments 
No.  1  and  2  are  consistent  with  the  Act. 
Specifically,  the  Commission  requests    ' 


comment  on  OPRA's  proposal  that  the 
first  $5  million  of  OPRA's  capacity- 
related  cists  in  any  year  would  be 
allocated!  based  on  the  relative  trading 
volume  (^  each  of  the  parties,  while 
OPRA's  costs  above  $5  million,  as 
proposecl  in  Capacity  Guideline  No.  7, 
would  bd  allocated  by  the  ISCA,  and,  in 
particular,  whether  $5  million  appears 
to  be  an  Appropriate  ceiling  before  the 
ISCA  may  begin  allocating  OPRA's 
capacity-trelated  costs.  Furthermore,  as 
part  the  of  the  ISCA's  limitations  on 
authority  in  proposed  Capacity 
Guideline  No.  5,  the  ISCA  may  not 
authorizf  a  modification  to  the  OPRA 
System  tkat,  together  with  other 
capacity  increases  previously 
authorized  by  the  ISCA,  represents  an 
increase  in  the  total  capacity  of  the 
System  i  i  excess  of  15,000  messages  per 
second  a  /er  the  immediately  preceding 
twelve  n  onths  unless  at  least  75%  of 
the  partii  »s  consent  to  such  an  increase. 
The  Con  mission  seeks  comment  on 
whether  such  a  limitation  is 
appropriate,  and,  if  so,  whether  the 
15,000  mps  limitation  imposed  on  the 
ISCA  is  oeasonable,  whether  OPRA 
should  u^e  a  higher  threshold,  and 
whether  pommenters  recommend  using 
a  threshdld  percentage  based  on  OPRA's 
capacity  jof  the  previous  year  instead  of 
a  specified  amount. 

Person  making  written  submissions 
should  me  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commisi  ion,  450  Fifth  Street,  NW., 
Washing  ton,  DC  20549-0609.  Copies  of 
the  subn  ission,  all  subsequent 
amendm  ants,  and  all  written  statements 
with  res  lect  to  the  proposal  and 
Amendr  lents  No.  1  and  2  that  are  filed 
with  the  Commission,  and  all  written 
commiu  ications  relating  to  the  proposal 
and  Am(  ndments  No.  1  and  2  between 
the  Com  nission  and  any  person,  other 
than  tho  te  withheld  from  the  public  in 
accordai  ice  with  the  provisions  of  5 
U.S.C.  5  (2,  will  be  available  for 
inspectii  in  and  copjdng  in  the 
Commis  iion's  Public  Reference  Room. 
Copies  df  the  filing  will  also  be  available 
at  the  piincipal  offices  of  OPRA.  All 
submis^ons  should  refer  to  File  No. 
SR-OPE!A-2003-01and  should  be 
submitted  by  December  19,  2003. 

IV.  Disctission 

After  I  areful  review,  the  Commission 
finds  thi  it  the  proposed  OPRA  Plan 
amendn  ent,  as  amended  by 
Amendihents  No.  1  and  2,  is  sufiicient 
Act  and  the  rules  and 
ati^ns  thereunder  for  temporary 
of  not  mcne  than  120  days.f* 


under 

regul 

approva 


"In 
amendme  t, 


Specifically,  the  Commission  believes 
that  the  proposed  OPRA  Plan 
amendment,  which  would  revise  the 
manner  in  which  OPRA  engages  in 
capacity  planning  and  the  allocation  of 
system  capacity  among  the  exchanges 
that  are  parties  to  the  Plan,  is  sufficient 
under  Section  11 A  of  the  Act  ^s  and 
Rule  llAa3-2  therexmder^e  for 
temporary  approval  not  to  exceed  120 
.  days  in  that  it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  the 
availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities. 

Specifically,  the  Commission  believes 
that  OPRA's  proposal  to  require  each 
party  to  the  Plan  to  independently 
project  the  capacity  it  would  need  and 
to  confidentially  submit  requests  for 
capacity  based  on  such  projections  to 
the  ISCA  is  designed  to  eliminate  joint 
action  by  the  OPRA  participants  in 
determining  the  amount  of  total 
capacity  procured  and  the  aUocation  of 
such  capacity.  The  Commission  notes 
that  the  proposal  would  require  that  the 
ISCA  maintain  these  individual  capacity 
projections  and  requests  in  confidence, 
and  not  use  such  confidential,  capacity- 
related  information  in  any  of  its 
business  activities  that  may  result  in  the 
information  being  made  available  to  any 
of  the  parties  of  the  Plan,  or  to  use  such 
information  in  any  manner  that  is 
inconsistent  with  its  obligation  to  hold 
the  information  in  confidence. 
Furthermore,  the  proposed  Capacity 
Guidelines  would  reqiiire  the  ISCA  to 
provide  the  Commission  with  a  written 
description  of  its  internal  safeguards 
and  procedures  to  ensure  compliance 
with  the  Plan's  confidentiality 
requirements  prior  to  the  time  the  ISCA 
first  exercises  its  authority  imder  the ' 
Plan.  The  Commission  believes  that 
these  requirements  provide  additional 
assurance  that  each  exchange's  non- 
public business  information  would 
remain  segregated  would  not  be  made 
available  to  its  competitors. 
Furthermore,  the  Commission 
emphasizes  that  neither  the  Plan  nor  the 
Capacity  Guidelines  should  be 
construed  in^ny  mianner  that  would 
permit  individual  exchange  capacity 
projections  or  requests  or  other 
confidential,  capacity-related 
information  to  be  shared  with  the  other 
parties  to  the  Plan. 


this  proposed  OPRA  Plan 
,  the  Commission  has  considerod  its 


api  roving 


impact  on  efficiency,  competition,  and  capital 
fonnation.  15  U.S.C  78c(0. 

"  15  U.S.C.  7«c-l. 

"17CFR240.11A«3-2. 
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The  Gommission  also  believes  that  the 
proposed  grant  to  the  ISCA  of  the 
responsibility  to  allocate  capacity- 
related  costs  above  a  $5  million  ceiling 
would  allow  the  exchanges  to  avoid  the 
difficuh  task  of  having  to  differentiate 
the  costs  and  expenses  attributable  to 
capacity  expansion  from  the  costs  and 
expenses  attributable  to  maintaining 
and  operating  the  OPRA  system. 
However,  as  discussed  above,  the 
Commission  specifically  requests 
conunent  on  whether  $5  million  would 
be  an  appropriate  limit  before  the  ISCA 
may  begin  allocating  the  capacity- 
related  costs  among  the  parties. 

The  Capacity  Guidelines  provide  that 
the  ISCA  is  ordinarily  expected  to 
provide  the  parties  with  the  systems 
capacity  they  have  requested.  However, 
the  ISCA  has  some  discretion  to  provide 
less  than  all  the  capacity  requested  if  it 
determines  that  the  capacity  requests  of 
one  or  more  of  the  parties  are 
uru-easonable.  A  party's  request  may  be 
found  by  the  ISCA  to  be  imreasonable 
if  it  concludes  that  a  party  does  not  have 
a  reasonable  need  for  all  the  capacity  it 
has  requested  within  the  timeframe  to 
which  the  request  applies. 

In  1999.  the  Commission  ordered  the 
exchanges  to  discuss  the  feasibility  of 
strategies  to  avoid  quote  traffic 
congestion,  including  quote  mitigation 
strategies.27  In  that  Order  the 
Commission  recognized  that  increases 
in  quotfe  message  traffic  have 
implications  not  only  for  the  options 
exchanges,  but  all  users  of  options 
market  data.  Moreover,  the  increase  in 
quote  message  traffic  has  accelerated 
since  the  Commission  issued  that  order. 
As  of  September  2003,  the  exchanges' 
peak  dissemination  of  messages  per 
second  was  15,000  messages  per  second. 
As  the  options  exchanges  modify  their 
trading  rules  to  permit  competing 
market  makers  to  independently  quote, 
it  is  anticipated  that  each  exchange's 
demands  on  capacity  will  increase 
substantially.  In  addition,  the  Boston 
Stock  Exchange  ("BSE")  has  proposed 
to  operate  a  fully  electronic  options 
exchange,  which  would,  if  approved  by 
the  Commission,  place  further  demands 


2'  See  Securities  Exchange  Act  Release  No.  4t843 
(September  8, 1999),  64  FR  50126  (September  15. 
1999).  In  addition,  the  Commission  staff  sent  a 
letter  to  each  of  the  options  exchanges  stating  that 
the  exchanges  should  continue  to  work  together  to, 
among  other  things,  implement  strategies  to 
mitigate  quote  message  traffic.  See  letters  from 
Annette  L.  Nazareth,  Director,  Division, 
Commission  to  Salvatore  F.  Sodano,  Chairman  and 
Chief  Executive  Officer,  Amex;  William  J.  Brodsky, 
Chairman  and  Chief  Executive  Officer,  CBOE;  David 
Krell,  President  and  Chief  Executive  Officer,  ISE; 
Philip  D.  DeFeo.  Chairman  and  Chief  Executive 
Officer,  PCX;  and  Meyer  S.  Frucher,  rhflinT|;^ii  and 
Chief  Executive  Officer.  Phlx,  dated  September  13. 
2000. 


on  capacity.  For  these  reasons,  the 
Commission  believes  that  the  ISCA  may 
consider  whether  a  party  has  made 
reasonable  efforts  to  mitigate  the 
amount  of  systems  capacity  that  its 
market  data  requires  of  OPRA  and  other 
market  participants  in  determining 
whether  a  party  does  not  have  a 
reasonable  need  for  all  the  capacity  it 
has  requested. 

The  Capacity  Guidelines  also  provide 
that  the  ISCA  may  provide  less  than  all 
the  capacity  requested  if  it  determines 
that  it  is  not  reasonable  to  develop  or 
maintain  a  system  that  has  capacity 
sufficient  to  satisfy  the  request  of  the 
parties.  In  this  regard,  the  Capacity 
Guidelines  provide  that  the  ISCA  may 
determine  that  it  is  not  reasonable  to 
develop  or  maintain  a  system  with  all  of 
the  capacity  that  has  been  requested  if 
it  concludes  that  it  is  not  technically 
feasible  to  do  so.  or  that  a  significant 
number  of  OPRA  vendors  cannot  or  will 
not  carry  the  amoimt  of  message  traffic 
disseminated  by  such  a  system.  Because 
of  the  implications  that  increases  in 
message  traffic  have  on  all  users  of 
options  market  data,  the  Commission 
believes  it  is  important  that  the  ISCA 
consider  the  technical  feasibility  for  all 
users  of  options  market  data,  including 
vendors,  brokers-dealers,  and 
customers,  to  develop  or  maintain  a 
system  with  all  of  the  capacity  that  has 
been  requested. 

In  addition,  the  Commission  notes 
that,  under  the  proposed  (Capacity 
Guidelines,  the  ISCA  would  not  be 
permitted  to  increase  systems  capacity 
in  excess  of  15.000  mps  during  a  twelve- 
month period  without  the  approval  of 
75%  of  the  parties  to  the  Plan.  The 
Commission  believes  that  some 
restriction  on  the  ISCA's  authority  is 
important  to  prevent  large  increases  in 
systems  capacity,  which  could  have  a 
significant  impact  on  down-stream  users 
of  OPRA  data,  such  as  vendors  and 
broker-dealers. 

Furthermore,  the  Plan  amendment 
would  require  OPRA  to  file  its  selection 
of  the  ISCA  with  the  Commission  as  an 
amendment  to  the  Plan,  which  would 
become  effective  upon  filing,  ^b  This 
requirement  would  provide  the 


^"Although  filed  effective  upon  filing,  the 
Commission  may,  at  any  time  within  60  days  of  the 
filing  of  the  amendment,  summarily  abrx>gate  the 
amendment  and  require  that  such  amendment  be 
refiled  in  accordance  with  paragrajA  (b)(1)  to  Rule 
llAa3-2  under  the  Act  and  reviewed  in  accordance 
with  paragraph  (c)(2)  of  the  Rule,  if  it  appears  to 
the  Commission  that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the  protection 
of  investors  or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and  perfect 
mechanisms  of  a  national  market  system  or 
otherwise  in  furtherance  of  the  purposes  of  the  Act 
17  CFR  240.11Aa3-2(c)(3). 


Commission  with  the  opportunity  to 
review  OPRA's  choice  of  the  ISCA. 
Under  this  Plan  amendment.  OPRA  has 
proposed  to  select  OCC  to  function  as 
the  ISCA.  Because  of  OCC's  status  as  an 
SRO,  the  Commission  will  be  able  to 
monitor  its  obligations  under  the  Plan  to 
maintain  the  exchanges'  individual 
capacity  projections  and  requests 
confidentially. 

The  Commission  believes  that  the 
proposed  Capacity  Guidelines 
adequately  provide  for  the  allocation  of 
capacity  to  new  parties  to  OPRA.  Under 
Guideline  No.  2  of  the  proposed 
Capacity  Guidelines,  a  prospective  new 
options  exchange  would  have  to  inform 
the  ISCA.  at  least  6  months  prior  to  the 
time  it  proposes  to  commence  trading, 
of  the  initial  amount  of  system  capacity 
it  would  need.  The  ISCA  would  then 
aggregate  this  request  for  capacity  with 
the  requests  received  bnm  the  existing 
exchanges.  Also,  under  Guideline  No.  6 
of  the  proposed  Capacity  Guidelines,  if 
the  new  party  ^  not  received  the 
capacity  it  has  requested  at  the  time  it 
has  commenced  trading  optionis.  and  to 
the  extent  there  is  any  excess  capacity 
available  in  the  system  that  has  not  been 
provided  to  any  of  the  parties,  the  ISCA 
would  be  able  to  allocate  to  the  new 
party  all  or  a  portion  of  any  such  excess 
capacity  in  order  to  provide  the  new 
party  with  the  amount  of  capacity 
determined  by  the  ISCA  to  be  sufficient 
to  satisfy  the  reasonable  needs  of  the 
new  party  until  it  has  been  provided 
with  the  capacity  it  initially  requested. 
These  provisions  in  the  proposed 
Capacity  Guidelines,  which  specifically 
contemplate  new  entrants  and  provide  a 
mechanism  for  them  to  acquire  capacity, 
together  with  the  prohibitions  imposed 
on  the  ISCA  from  using  confidential 
capacity-related  information  in  any  of 
its  other  business  activities  that  may 
result  in  the  information  being  made 
available  to  any  of  the  parties  to  the 
Plan  or  in  any  manner  inconsistent  with 
the  ISCA's  obligations  to  hold  such 
information  in  confidence,  are  designed 
to  ensure  that  the  existing  exchanges 
would  not  be  able  to  restrain  new 
entrants  from  joining  OPRA  and 
acquiring  the  capacity  that  they  require. 

Finally,  the  Commission  finds  that  it 
is  appropriate  to  put  the  proposed 
OPRA  Plan  amendment,  as  modified  by 
Amendments  No.  1  and  2.  into  effect 
summarily  upon  publication  of  notice 
on  a  temporary  basis  not  to  exceed  120 
days  to  permit  OPRA  to  implement  the 
capacity  planning  process  at  the  soonest 
practicable  time.  Since  September  2000. 
when  the  respondent  exchanges  entered 
into  the  Settlement  Order  with  the 
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Commission  ^^  and  simultaneously, 
consented  to  the  entry  of  a  Final 
Judgment  with  the  Department  of 
Justice,3°  the  options  exchanges  have 
interpreted  those  actions  to  preclude 
them  from  engaging  in  joint  capacity 
planning  under  the  current  OPRA  Plan. 
Since  that  time,  the  exchanges'  peak 
dissemination  of  OPRA  data  has 
increased  from  approximately  3,500 
messages  per  second  to  more  than 
IS'.OOO  messages  per  second,  as  of 
September  30,  2003.  As  the  existing 
options  exchanges  modify  their  trading 
rules  to  permit  competing  market 
makers  to  independently  quote,  it  is 
anticipated  that  each  exchange's 
demands  on  capacity  will  increase 
substantially.  In  addition,  the  BSE  has 
proposed  to  operate  a  fully  electronic 
options  exchange,  which  would,  if 
approved  by  the  Commission,  place 
further  demands  on  capacity. 
Accordingly,  to  permit  the  exchanges  to 
commence  capacity  planning  without 
the  need  for  joint  action,  as  required  by 
the  Settlement  Order,  the  Commission 
believes  it  is  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors  or  the  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to,  and  perfect  mechanisms  of,  a 
national  market  system  to  approve  the 
proposed  amendment  to  the  OPRA  Plan 
on  a  temporary  basis  not  to  exceed  120 
days  so  that  options  market  data  can 
continue  to  be  disseminated  on  a  timely 
basis.31 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  llA  of  the  Act,^^  and  Rule 
llAa3-2(c)(4)  thereunder,^^  that  the 
proposed  OPRA  Plan  amendment,  as 
modified  by  Amendments  No.  1  and  2, 
(SR-OPRA-2003-01)  is  approved  on  a 
temporary  basis  not  to  exceed  120  days. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-29658  Filed  11-26-03;  8:45  am] 
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^'  See  Order,  supra  note  7. 

^°  United  States  V.  American  Stock  Exchange. 
IIX:  et  al.  (December  6,  2000),  ClV.  No.  00-CV- 
02174  (EGS). 

"  17  CFR  240.1  lAa»-2(cM4). 

«15U.S.C7ek-l. 

"  17  CFR  240.1  lAa3-2(c){4). 

*•  17  CFR  200.30-3(a)(29). 
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to  At-the-Close  Orders  and 
Opening  Procedures 


Novemb^  20,  2003. 

PuTsumt  to  Section  19(b)(1)  of  the 
Securitii  ss  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,2 
notice  u  hereby  given  that  on  March  27, 
2003,  th  3  American  Stock  Exchange  LLC 
("Amex  '  or  "Exchange")  filed  with  the 
Securiti  is  and  Exchange  Commission 
("Comn  ission")  the  proposed  rule 
change  i  is  described  in  Items  I,  II  and  III 
below,  ^  irhich  Items  have  been  prepared 
by  the  /  mex.  On  September  10,  2003, 
the  Am<  x  amended  the  proposed  rule 
change.   On  October  20,  2003,  the  Amex 
amende  1  the  proposed  rule  change.^  On 
Novemt  er  14,  2003,  the  Amex  amended 
the  proj  osed  rule  change.^The 
Commisision  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-I^gulatory  Organization's 
Statem^t  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  /  mex  proposes  (1)  to  adopt  new 
Rule  13 1 A  to  set  forth  Exchange  rules 
and  pro  :edures  regarding  "at  the  close" 
orders;  2)  to  amend  Amex  Rules  131 
and  156  relating  to  on-close  orders  (also 
known  is  "at-the-close"  orders);  (3)  to 
implem  ent  additional  procedures, 
relating  to  daily  on-close  procedures 
and  exf  iration  day  auxiliary  opening 
procedures;  and  (4)  to  adopt  new  Rule 
118(m)  to  reflect  procedures  applicable 
to  "at  tlie  close"  tjrders  in  Nasdaq 
securiti  ss  traded  on  the  Exchange 
pursuai  it  to  imlisted  trading  privileges 
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C.  78s(b)(l). 
240.19b-4. 
from  Claire  P.  McGrath,  Senior  Vice 
and  Deputy  General  Counsel,  Amex,  to 
Assistant  Director,  Division  of 
ion  ("Division"),  Commission,  dated 
9,  2003  ("Amendment  No.  1").  In 

No.  1,  the  Amex  restated  the  proposed 
;e  in  its  entirety. 

from  Claire  P.  McGrath,  Senior  Vice 
Deputy  General  Counsel,  Amex.  to 
,  Assistant  Director,  Division, 
dated  October  17,  2003  ("Amendment 
Amendment  No.  2,  the  Amex  restated 
rule  change  in  its  entirety, 
from  Claire  P.  McGrath,  Senior  Vice 
and  Deputy  General  Coimsel,  Amex,  to 
Assistant  Director,  Division, 
dated  November  13,  2003 
No.  3").  In  Amendment  No.  3,  the 
the  proposed  rule  change  in  its 


1«  Iter 


("UTP").  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  [brackets]. 


Types  of  Ordeis 

Rule  #131 

(a)  through  (d)  No  change. 

(e)  [An  at  the  close  order  is  a  market 
order  which  is  to  be  executed  at  or  as 
near  to  the  close  as  practicable.  The 
term  "at  the  close  order"  shall  also 
include  a  limit  order  that  is  entered  for 
execution  at  the  closing  price,  on  the 
Exchange,  of  the  stock  named  in  the 
order  pursuant  to  such  procedures  as 
the  Exchange  may  from  time  to  time 
establish.]  A  maricet  at  the  close  (MOC) 
order  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  Exchange's 
closing  price.  If  the  MOC  order  cannot 
be  so  executed  in  its  entirety  at  the 
Exchange  closing  price  it  will  be 
cancelled.  A  limit  at  the  close  (LDC) 
order  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  Exchange's 
closing  price  if  that  closing  price  is  at 
the  order's  limit  price,  or  better.  If  the 
LOC  order  can  not  be  so  executed,  in 
whole  or  in  part,  the  amount  of  the 
order  not  sb  executed  is  to  be  cancelled. 
Cancellation  of  MOC  and  LOC  orders 
will  only  occur  in  certain  circumstances 
such  as  (1)  when  trading  has  been 
halted  in  the  security  and  does  not 
reopen  prior  to  the  close  of  the  market; 
(2)  for  tick  sensitive  orders  whose 
execution  will  violate  customer 
instructions  (i.e.,  to  buy  only  on  a  minus 
or  zero  minus  tick  or  to  sell  ordy  on  a 
plus  or  zero  plus  tick)  or  Exchange  Rule 
7;  (3)  for  LOC  orders,  when  the  Amex 
closing  price  is  not  at  the  limit  price  or 
better,  or  (4)  for  tick  sensitive  MOC/LOC 
orders  and  LOC  orders,  all  of  which  are 
limited  to  the  closing  price,  the  limited 
quantity  of  shares  to  be  traded  and  the 
rules  of  priority  as  to  which  orders 
would  trade  first  left  these  orders 
unexecuted  in  whole  or  in  part. 

(f)  through  (t)  No  change. 
***** 

Market  on  Close  Policy  and  Expiration 
Procedures 

Rule  131  A.  The  following  procedures 
apply  to  stocks  and  do  not  apply  to 
options  or  to  any  security  the  pricing  of 
which  is  based  on  another  security  or  an 
index  (e.g.,  Exchange  Traded  Funds  or 
Trust  Issued  Receipts,  securities  listed 
under  Section  107  of  the  Exchange 
Company  Guide,  warrants  and 
convertible  securities). 

(a)  In  an  attempt  to  minimize  price 
volatility  on  the  close,  all  market-on- 
close  (MOC)  and  limit-on-close  (LOC) 
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o/x/ere  should  be  entered  as  early  in  the 
day  as  possible  to  provide  market 
participants  an  opportunity  to  better 
ascertain  possible  order  imbalances  that 
mi^t  exist  at  the  close. 

Between  3:00  and  3:40  p.m.  (Eastern 
Time),  imbalances  of  any  size  may  be 
published  with  Floor  Official  approval. 
These  are  informational  only  and  do  not 
limit  MOC/UX:  order  entry  before  3:40 
p.m. 

At  3:40  p.m.  or  as  close  to  this  time 
as  possible,  MOC  order  imbalances  of 
25,000  shares  or  more  must  be 
published  on  the  consolidated  tape.  In 
addition,  an  order  imbalance  below 
25,000  shares  may  also  be  published  by 
a  specialist,  with  the  concurrence  of  a 
Floor  Official,  if  the  specialist  (i) 
anticipates  that  the  execution  of  the 
MOC  orders  will  result  in  a  closing  price 
which  exceeds  the  price  change 
parameters  of  Rule  154,  Commentary 
.08  (the  $2,  $1,  $.50  Rule),  or  (ii)  believes 
that  an  order  imbalance  should 
otherwise  be  published  in  an  attempt  to 
minimize  price  volatility  on  the  close.  A 
"No  Imbalance"  notice  will  only  be 
published  for  any  stock  at  3:40  p.m.  if 
there  had  been  a  prior  informational 
imbalance  publication. 

(1)  MOC  Imbalance  Calculation  Policy 
(3:40  p.m.  calculation):  Marketable  LOC 
orders  to  buy  (that  is,  LOC  buy  orders 
with  limit  prices  above  the  last  sale  at 
3:40  p.m.)  are  added  to  MOC  orders  to 
buy.  Marketable  LOC  orders  to  sell  (that 
is,  LOC  orders  with  limit  prices  below 
the  last  sale  at  3:40  p.m.)  are  added  to 
V  MOC  orders  to  sell.  The  buy  orders  are 
then  matched  against  sell  orders.  If 
there  is  a  buy  imbalance,  it  is  offset  and 
reduced  by  any  tick-sensitive  MOC  ' 
orders-to  sell  and  tick-sensitive, 
marketable  UX  orders  to  sell  (including 
orders  to  sell  short).  If  there  is  a  sell 
imbalance  it  is  offset  and  reduced  by 
any  tick-sensitive  MOC  orders  to  buy 
and  tick-sensitive,  marketable  LOC 
orders  to  buy. 

At  3:50  p.m.  or  as  close  to  this  tinTS 
as  possible,  MOC  order  imbalances  of 
25,000  shares  or  more  must  be 
published  on  the  consolidated  tape.  In 
addition,  an  order  imbalance  below 
25,000  shares  may  also  be  published  by 
a  specialist,  with  the  concurrence  of  a 
Floor  Official,  if  the  specialist  (i) 
anticipates  that  the  execution  of  the 
MOC  orders  will  result  in  a  closing  price 
which  exceeds  the  price  change 
parameters  of  Rule  154,  Commentary 
.08  (the  $2,  $1,  $.50  Rule),  or  (ii)  believes 
that  an  order  imbalance  should 
otherwise  be  published  in  an  atten^pt  to 
minimize  price  volatility  on  the  close.  If 
there  had  been  an  imbalance 
publication  at  3:40  p.m.  and  the 
imbalance  at  3:50  p.m.  is  less  than 


25,000  shares,  either  a  "No  Imbalance" 
notice  will  be  published,  or  the  size  and 
side  of  the  imbalance  may  be  published 
with  Floor  Official  approval. 

MOC  Imbalance  Ccuculation  Policy 
(3:50  p.m.  calculation):  Procedures  for 
the  3:50  p.m.  calculation  are  the  same 
as  the  3:40  p.m.  calculation,  except  that 
the  Exchange  last  sale  at  3:50  p.m. 
would  be  used  to  determine  whether  or 
not  a  LOC  order  is  marketable. 

(2)  Between  3:40  p.m.  and  3:50  p.m., 
no  MOC  or  LOC  orders  may  be  entered 
except  to  offset  a  published  MOC 
imbalance  at  3:40  p.m.  A  broker  may 
represent  an  MOC  or  LOC  order  in  the 
crowd,  but  must  state  irrevocable  MOC 
interest  by  3:40:00  p.m.  After  3:40:00 
p.m.,  an  MOC  order  may  not  be  taken 
from  the  book  to  be  represented  by  a 
broker  in  the  crowd. 

Between  3:40  p.m.  and  3:50  p.m., 
MOC  and  IOC  orders  are  irrevocable, 
except  to  correct  an  error  (e.g.,  incorrect 
stock,  side,  size,  or  price,  or  a 
duplication  of  a  previously  entered 
order).  Properly  cancelled  MOC  and 
LOC  orders  may  not  be  replaced  after 
3:40  p.m.  unless  the  replacement  order 
offsets  a  published  MOC  imbalance. 

After  3:50  p.m..  no  MOC  or  LOC 
orders  may  be  entered  except  to  offset 

a  published  MOC  imbalance  at  3:50 
p.m. 

Cancellation  or  reduction  in  size  of 

MOC  and/or  LOC  orders  after  3:50  p.m. 

will  not  be  permitted  for  any  reason, 

includirig  in  case  of  legitimate  error. 

(3)  Publication  of  Imbalances 
Following  Trading  Halt  of  Any  Type: 
MOC  order  imbalances  of  25,000  shares 
or  more  are  required  to  be  published  by 
the  specialist,  if  practicable,  in  the  event 
a  stock  reopens  after  3:50  p.m.  following 
a  trading  halt  of  any  type.  An  imbalance 
of  less  than  25,000  shares  may  be 
published  with  the  concurrence  of  a 
Floor  Official.  Trading  will  not  resume 
in  the  event  a  trading  halt  in  a  stock 
occurs  after  3:55  p.m.,  and MOC/LOC 
orders  in  that  stock  will  not  be  executed. 

(4)  Entry  of  MOC/LOC  Orders  During 
a  Regulatory  Halt.  If  a  regulatory  halt  is 
in  effect  at  3:40  p.m.  or  occurs  after  that 
time,  the  entry  of  MOC/LOC  orders  is 
permitted  until  3:50  p.m.  or  until  the 
security  reopens,  whichever  occurs  first. 
If  an  order  imbalance  is  published 
following  a  regulatory  halt  and 
reopening  after  3:40  p.m.,  the  entry  of 
MOC/LOC  orders  is  permitted  only  to 
offset  the  published  imbalance. 

(5)  Cancellation  of  MOC/LOC  Orders 
During  a  Regulatory  Halt.  When  a 
regulatory  halt  (news  pending  or  news 
dissemination)  is  in  effect  at  3:40  p.m. 
or  occurs  after  that  time,  cancellation  of 
MOC/LOC  orders  is  p^mitted  until  3:50 
p.m.  or  the  reopening  of  the  security. 


whichever  occurs  first.  This  policy  does 
not  apply  to  non-regulatory  {e.g..  order 
imbalance  or  equipment  changeover) 
halts,  and  cancellation  of  orders  in  such 
cases  is  prohibited  after  3:40  p.m. 
except  to  correct  an  error  Cancellation 
or  reduction  in  size  of  MOC  and/or  LOC 
orders  after  3:50  p.m.  will  not  be  ' 
permitted  for  any  reason,  including  in 
case  of  legitimate  error. 

(b)  Printing  the  Close:  In  accordance 
with  Rule  109(d).  the  imbalance  of  MOC 
and  marketable  LOC  orders  are  printed 
against  the  bid  or  the  offer  as  the  case 
maybe. 

Following  the  printing  of  the 
imbalance,  and  in  accordance  with  Rule 
109,  the  specialist  shall  stop  the 
remaining  buy  and  sell  orders  against 
each  other  and  pair  them  off  at  the  price 
of  the  immediately  preceding  sale 
described  above.  The  "pair  off' 
transaction  shall  be  reported  to  the  tape 
as  "stopped  stock".  Where  the  aggregate 
size  of  the  MOC  (and  marketable  LOC, 
i.e.,  orders  with  limits  above  the  closing 
price)  orders  to  bay  equals  the  aggregate 
size  of  the  MOC  (and  marketable  LOC, 
i.e.,  orders  with  limits  below  the  closing 
price)  orders  to  sell,  the  buy  orders  and 
sell  orders  shall  be  stopped  against  each 
other  and  paired-offat  the  price  of  the 
last  sale  regular-way  on  the  Exchange 
prior  to  the  close  of  trading  in  that  stock 
on  that  day.  The  transaction  shall  be 
reported  to  the  consolidated  last  sale 
reporting  system  as  "stopped  stock". 
Any  stop  orders  and  percentage  orders 
that  would  be  elected  and  become 
executable  as  a  result  of  the  closing 
transaction  should  also  be  included  in 
the  close. 

(c)  Order  of  Execution  of  MOC  and 
LOC  Orders. 

On  the  close  orders  are  to  be  executed 
in  the  following  order. 

1.  MOC  orders  (including  "G"); 

2.  Tick-sensitive,  marketable  (as 
defined  in  Rule  13lA(b)  above)  MOC 
orders  (not  including  sell  short  "G"); 

3.  Tick-sensitive,  marketable  (as 
defined  in  Rule  131A(b)  above)  market 
orders  and  marketable  (as  defined  in 
Rule  13lA(b)  above)  limit  orders: 

4.  Marketable  (as  defined  in  Rule 
131  A(b)  above)  LOC  orders  (including 
"G"):  * 

5.  Tick-sensitive,  marketable  (as 
defined  in  Rule  131  A(b)  above)  LOC 
orders  (not  including  sell  short  "G"); 

6.  Limit  orders  on  the  book  and  in  the 
crowd  limited  to  the  closing  price; 

7.  LOC  orders  limited  to  the  dosing 
price; 

8.  Tick-sensitive  MOC  orders  limited 
to  the  closing  price  (not  including  sell 
short  "G"); 
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9.  Tick-sensitive  LOC  orders  limited  to 
the  closing  price  (not  including  sell 
short  "G"); 

10.  All  other  "G"  orders  on  book  and 
in  the  crowd. 

Item  numbers  1-5  above  (Order  of 
Execution  ofMOC  Orders)  are  treated 
like  MOC  orders'.  Accordingly,  the  buy 
side  is  matched  against  the  sell  side  to 
determine  the  imbalance.  That 
imbalance  will  be  executed  against  the 
prevailing  bid  or  offer,  as  appropriate. 
(An  imbalance  of  buy  orders  would  be 
executed  against  the  offer.  An 
imbaTance  of  sell  orders  would  be 
executed  against  the  bid.)  The  order  of 
execution  of  the  orders  limited  to  that 
bid  or  offer  (i.e.,  the  orders  that  the 
imbalance  will  trade  against)  is  set  forth 
above  in  item  numbers  6  through  10. 
The  specialist  then  stops  the  remaining 
buy  and  sell  "MOC"  orders  (i.e.,  those 
not  part  of  the  imbalance)  against  each 
other  and  pairs  them  off  at  the  price  of 
the  imbalance  trade.  The  "pair  off' 
transaction  is  to  be  reported  as  a 
"stopped  stock"  transaction. 

(a)  Auxiliary  Opening  Procedures. 

For  each  expiration  settlement  value 
day  on  which  derivative,  index-related 
products  (e.g.,  options,  futures,  options 
on  futures)  settle  against  opening  prices, 
several  auxiliary  procedures  are 
necessary  to  integrate  stock  orders 
relating  to  expiring  contracts  into 
Amex's  opening  procedures  in  a  manner 
that  assures  an  efficient  market  opening 
in  each  stock  as  close  to  9:30  a.m.  as 
possible.  An  expiration  settlement  value 
day  is  a  trading  day  prior  to  the 
expiration  of  index-related  derivative 
products  whose  settlement  value  is 
based  upon  opening  prices  on  the 
Exchange,  as  identified  by  a  qualified 
-clearing  corporation  (e.g.,  the  Options 
Clearing  Corporation).  The  twelve 
expiration  days  are  "Expiration 
Fridays"  which  generally  fall  on  the 
third  Fridays  in  every  month.  If  that 
Friday  is  an  Exchange  holiday,  there 
will  be  an  expiration  Thursday  in  such 
a  month. 

Order  Entry 

Stock  orders  relating  to  index-related 
derivative  contracts  whose  settlement 
pricing  is  based  upon  opening  prices 
must  be  received  by  the  Amex  Order 
File  (AOF)  or  by  the  speciahst  by  9  a.m. 
These  orders  may  be  cancelled  or 
reduced  in  size.  (Firms  canceling  these 
orders  or  reducing  them  in  size  shall 
prepare  contemporaneously  a  written 
record  describing  the  rationale  for  the 
change  and  shall  preserve  it  as  Rule  153 
provides.)  All  other  orders  may  be 
"  entered  before  or  after  9  ajn. 

To  facilitate  early  order  entry,  AOF 
will  begin  accepting  orders  at  7:30  a.m. 


and  will 

shares 

("limit 

includirig 

systems 

orders 


accept  market  orders  of  99,900 
less.  "Limit-at-the-opening" 

")  orders  are  permitted, 
delivery  through  Exchange 
Ordinary  limit  and  market 
also  be  entered. 


OPG 


a  ay 
Order  Ic  entification 

Stock  orders  relating  to  expiring 
derivath  es  whose  settlement  pricing  is 
based  on  opening  prices  must  be 
identified  "OPG". 

Firms  entering  these  orders  through 
AOF,  bu  t  unable  to  use  "OPG"  in  the 
order  in.  itructions.  may  use  a  unique 
AOF  brc  nch  code  or  a  separate  AOF 
subscrip  tion  mnemonic  to  identify  these 
orders.  '.  he  Amex  Market  Surveillance 
Departn  ent  must  be  advised  in  writing 
of  the  bi  anch  code  or  subscription 
nmemoi  dcs  by  the  business  day 
followin  J  the  expiration  trade  date. 

Firms  unable  to  identify  these  orders 
in  any  o  *"  the  above  three  ways,  and 
firms  no  t  using  AOF,  must  submit  a  list 
of  all  thi  fse  orders  and  related  details  to 
the  Amt  x  Market  Surveillance 
Departn  ent  by  the  business  day 
followin  I  the  expiration  trade  date. 

Dissemi  wtion  of  Order  Imbalances 

As  soi  m  as  practicable  after  9:00  a.m. 
on  expii  ation  days,  the  Exchange  will 
publish  market  order  imbalances  of 
25,000  i  hares  or  more  in  all  stocks.  In 
additioi ,  imbalances  of  less  than  25,000 
shares  ^^ay  be  published  at  that  time 
with  Fldpr  Official  approval.  A  "no 
imbalai  ce"  status  will  not  be  published 
for  any  \tock. 


Represc  ntation  of  Orders 

Rule  15  )  (a)  through  (b)  No  change. 

(c)  Th  e  acceptance  of  a  market  [an]  at 
the  clos  i  (MOC)  order  by  a  broker  [does 
not  mal  e  him]  makes  the  broker 
responsible  for  an  execution  at  the 
Exchange's  closing  price,  and  if  the 
order  can  not  be  so  executed,  it  is  to  be 
cancelled.  A  broker  handling  a  limit  at 
the  cloa^  (LOC)  order  is  to  use  due 
diligent  to  execute  the  order  at  the 
Exchange's  closing  price  if  that  closing 
price  isjaf  the  order's  limit  price,  or 
better,  dnd  if  the  order  can  not  be  so 
executed,  in  whole  or  in  part,  the 
amount  of  the  order  not  so  executed  is 
to  be  cancelled.  [Bids  or  offers  qualified 
as  at  th*  close  cannot  be  publicly  made 
in  the  T  rading  Crowd.]  Cancellation  of 
MOC  ai  id  LOC  orders  will  only  occur  in 
certain  circumstances  such  as  (1)  when 
trading  has  been  halted  in  the  security 
and  da  ts  not  reopen  prior  to  the  close 
of  the  D  larket;  (2)  for  tick  sensitive 
orders  \  vhose  execution  will  violate 
custom  ir  instructions  (i.e.,  to  buy  only 


on  a  minus  or  zero  minus  tick  or  to  sell 
only  on  a  plus  or  zero  plus  tick)  or 
Exchange  Rule  7;  (3)  for  LOC  orders, 
when  the  Amex  closing  price  is  not  at   - 
the  limit  price  or  better,  or  (4)  for  tick 
sensitive  MOC/LOC  orders  and  LOC 
orders,  all  of  which  are  limited  to  the 
closing  price,  the  limited  quantity  of 
shares  to  be  traded  and  the  rules  of 
priority  as  to  which  orders  would  trade 
first  left  these  orders  unexecuted  in 
whole  or  in  part. 
(d)  througn  (e)  No  change. 


Trading  in  Nasdaq  National  Market 
Securities 

Rule  118 

(a)  through  (k)  No  change. 

0)  Reserved. 

(m)  Market-on-Close  and  Limit-on- 
Close  Orders  "The  following  procedures 
apply  to  market-on-close.(MOC)  and 
limit-on-close  (LOC)  orders  in  Nasdaq 
National  Market  securities 

(i)  A  market  at  the  close  (MOC)  order 
is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  Exchange's 
closing  price.  If  the  MOC  order  carmot 
be  so  executed  in  its  entirety  at  the 
Exchange  closing  price  it  will  be 
cancelled.  A  limit  at  the  close  (LOC) 
order  is  an  order  to  buy  or  sell  a  stated 
amount  of  a  security  at  the  Exchange's 
closing  price  if  that  closing  price  is  at 
the  order's  limit  price,  or  better.  If  the 
LOC  order  can  not  be  so  executed,  in 
whole  or  in  part,  the  amount  of  the 
order  not  so  executed  is  to  be  cancelled. 
Cancellation  of  MOC  and  LOC  orders 
will  only  occur  in  certain  circumstances 
such  as  (1)  When  trading  has  been 
halted  in  the  security  and  does  not 
reopen  prior  to  the  close  of  the  market; 
(2)  for  tick  sensitive  orders  whose 
execution  will  violate  customer 
instructions  (i.e.,  to  buy  only  on  a  minus 
or  zero  minus  tick  or  to  sell  only  on  a 
plus  or  zero  plus  tick)  or  Exchange  Rule 
7;  (3)  for  LOC  orders,  when  the  Amex 
closing  price  is  not  at  the  limit  price  or 
better,  or  (4)  for  tick  sensitive  MOC/LOC 
orders  and  LOC  orders,  all  of  which  are 
limited  to  the  closing  price,  the  limited 
quantity  of  shares  to  be  traded  and  the 
rules  of  priority  as  to  which  orders 
would  trade  first  left  these  orders 
unexecuted  in  whole  or  in  part. 

(ii)  In  an  attempt  to  minimize  price 
volatility  on  the  close,  all  market-on- 
close  (MOC)  and  limit-on-close  (LOC) 
orders  should  be  entered  as  early  in  the 
day  as  possible  to  provide  market 
participants  an  opportunity  to  better 
ascertain  possible  order  imbalances  that 
might  exist  at  the  close. 

Between  3:00  and  3:40  p.m.  (Eastern 
Time),  imbalances  of  any  size  may  be 
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published  with  Floor  Official  approval. 
These  are  informational  only  and  do  not 
limit  MOC/I/DC  order  entry  before  3:40 
p.m. 

(a)  At  3:40  p.m.  or  as  close  to  this  time 
as  possible.  MOC  order  imbalances  of 
25,000  shares  or  more  must  be 
published  in  a  manner  specified  by  the 
Exchange.  In  addition,  an  order 
imbalance  below  25.000  shaivs  may 
also  be  published  by  a  specialist,  with 
the  concurrence  of  a  Floor  Official,  if 
the  specialist  (i)  anticipates  that  the 
execution  of  the  MOC  orders  will  result 
in  a  closing  price  which  exceeds  the 
price  change  parameters  of  Rule  154, 
Conunentary  .08  (the  $2,  $1.  $.50  Rule), 
or  (ii)  believes  that  an  order  imbalance 
should  otherwise  be  published  in  an 
attempt  to  minimize  price  volatility  on 
the  close.  A  "No  Imbalance"  notice  will 
only  be  published  for  any  stock  at  3:40 
p.m.  if  there  had  been  a  prior 
informational  imbalance  publication. 

(1)  MOC  Imbalance  Calculation  Policy 
(3:40  p.m.  calculation):  Marketable  LOC 
orders  to  buy  (that  is,  LOC  buy  orders 
with  limit  prices  above  the  consolidated 
last  sale  at  3:40  p.m.)  are  added  to  MOC 
orders  to  buy.  Marketable  LOC  orders  to 
sell,  (that  is,  LOC  orders  with  limit 
prices  below  the  last  sale  at  3:40  p.m.) 
are  added  to  MOC  orders  to  sell.  The 
buy  orders  are  then  matched  against  sell 
orders  to  calculate  the  imbalance. 

At  3:50  p.m.  or  as  close  to  this  time 
as  possible,  MOC  order  imbalances  of 
25,000  shares  or  more  must  be 
published  in  a  manner  specified  by  the 
Exchange.  In  addition,  an  order 
imbalance  below  25,000  shares  may 
also  be  published  by  a  specialist,  with 
the  concurrence  of  a  Floor  Official,  if 
the  specialist  (i)  anticipates  that  the 
execution  of  the  MOC  orders  will  result 
in  a  closing  price  which  exceeds  the 
price  change  parameters  of  Rule  154, 
Commentary  .08  (the  $2,  $1,  $.50  Rule), 
or  (ii)  believes  that  an  order  imbalance 
should  otherwise  be  published  in  an 
attempt  to  minimize  price  volatility  on 
the  close.  If  there  bad  been  an 
imbalance  publication  at  3:40  p.m.  and 
the  imbalance  at  3:50  p.m.  is  less  than 
25,000  shares,  either  a  "No  Imbalance" 
notice  will  be  published,  or  the  size  and 
side  of  the  imbalance  may  be  published 
with  Floor  Official  approval. 

MOC  Imbalance  Calculation  Policy 
(3:50  p.m.  calculation):  Procedures  for 
the  3:50  p.m.  calculation  are  the  same 
as  the  3:40  p.m.  calculation,  except  that 
the  consolidated  last  sale  at  3:50  p.m. 
would  be  used  to  determine  whether  or 
not  a  LOC  order  is  marketable. 

(2)  Between  3:40  p.m.  and  3:50  p.m., 
no  MOC  or  LOC  orders  may  be  entered 
except  to  offset  a  published  MOC 
imbalance  at  3:40  p.m.  A  broker  may 


represent  an  MOC  or  LOC  order  in  the 
crowd,  but  must  state  irrevocable  MOC 
interest  by  3:40  p.m.  After  3:40  p.m.,  an 
MOC  order  may  not  be  taken  from  the 
book  to  be  represented  by  a  broker  in 
the  crowd. 

Between  3:40  p.m.  and  3:50  p.m., 
MOC  and  LOC  orders  are  irrevocable, 
except  to  correct  an  error  (e.g.,  incorrect 
stock,  side,  size,  or  price,  or  a 
duplication  of  a  previously  entered 
order).  Properly  cancelled  MOC  and 
LOC  orders  may  not  be  replaced  after 
3:40  p.m.  unless  the  replacement  order 
offsets  a  published  MOC  imbalance. 

After  3:50  p.m.,  no  MOC  or  LOC 
orders  may  be  entered  except  to  offset 
a  published  MOC  imbalance  at  3:50 
p.m. 

Cancellation  or  reduction  in  size  of 
MOC  and/or  LOC  orders  after  3:50  p.m. 
will  not  be  permitted  for  any  reason, 
including  in  case  of  legitimate  error. 

(b)  Prohibition  of  Tick-Sensitive 
Orders— Tick-sensitive  MOC  and  LOC 
orders  (e.g.,  buy  "minus"  or  sell  "plus") 
shall  not  be  entered.  (Sell  short  MOC 
and  LOC  orders  in  Nasdaq  securities  are 
exempt  from  tick  restrictions  on  the 
Amex  and  may  be  entered.) 

(c)  Publication  of  Imbalances 
Following  Trading  Halt  of  Any  Type: 
MOC  order  imbalances  of  25,000  shares 
or  more  are  required  to  be  published  by 
the  specialist,  if  practicable,  in  the  event 
a  stock  reopens  after  3:50  p.m.  following 
a  trading  halt  of  any  type.  An  imbalance 
of  less  than  25,000  shares  may  be 
published  with  the  concurrence  of  a  - 
Floor  Official.  Trading  will  not  resume 
in  the  event  a  trading  halt  in  a  stock 
occurs  after  3:55  p.m.,  and  MOC/LOC  ■ 
orders  in  that  stock  will  not  be  executed 

(d)  Entry  of  MOC/LOC  Orders  During 
a  Regulatory  Halt.  If  a  regulatory  halt  is 
in  effect  at  3:40  p.m.  or  occurs  after  that 
time,  the  entry  of  MOC/LOC  orders  is 
permitted  until  3:50  p.m.  or  until  the 
security  reopens,  whichever  occurs  first. 
If  an  order  imbalance  is  published 
following  a  regulatory  halt  and 
reopening  after  3:40  p.m.,  the  entry  of 
MOC/LOC  orders  is  permitted  only  to 
offset  the  published  imbalance. 

(e)  Cancellation  of  MOC/LOC  Orders 
During  a  Regulatory  Halt.  When  a 
regulatory  halt  (news  pending  or  news 
dissemination)  is  in  effect  at  3:40  p.m. 
or  occurs  after  that  time,  cancellation  of 
MOC/LOC  orders  is  permitted  until  3:50 
p.m.  or  the  reoperung  of  the  security, 
whichever  occurs  first.  This  policy  does 
not  apply  to  non-regulatory  (e.g.,  order 
imbalance  or  equipment  changeover) 
halts,  and  cancellation  of  orders  in  such 
cases  is  prohibited  after  3:40  p.m. 
except  to  correct  an  error.  Cancellation 
or  reduction  in  size  of  MOC  and/or  LOC 
orders  after  3:50  p.m.  will  not  be 


permitted  for  any  reason,  including  in 
case  of  legitimate  error. 

(Hi)  Printing  the  Close:  In  accordance 
with  Rule  109(d),  the  imbalance  of  MOC 
and  marketable  LOC  orders  are  printed 
against  the  Exchange  bid  or  the 
Exchange  offer  as  the  case  may  be. 
Following  the  printing  of  the  imbalance, 
and  in  accordance  with  Rule  109,  the 
specialist  shall  stop  the  remaining  buy 
and  sell  orders  against  each  other  and 
pair  them  off  at  the  price  of  the 
immediately  preceding  sale  described 
above.  The  "pair  off  transaction  shall 
be  reported  as  stopped  stock  in 
accordance  with  Exchange  Rule  109, 
Commentary  .02.  Where  the  aggregate 
size  of  the  MOC  (and  marketable  LOC, 
i.e.,  orders  with  limits  above  the  closing 
price)  orders  to  buy  equals  the  aggregate 
size  of  the  MOC  (and  marketable  LOC, 
i.e.,  orders  with  limits  below  the  closing 
price)  orders  to  sell,  the  buy  orders  and 
sell  orders  shall  be  stopped  against  each 
other  and  paired-offat  the  price  of  the 
last  regular-way  consolidated  sale  prior 
to  the  close  of  trading  in  that  stock  on 
that  day.  The  transaction  shall  be 
reported  as  stopped  stock  in  accordance 
with  Exchange  Rule  109,  Commentary 
.02.  Stop  orders  and  percentage  orders 
elected  by  the  execution  of  the  MOC 
imbalance  should  be  included  in  the 
close. 

(iv)  Order  of  Execution  of  MOC  and 
LOC  Orders. 

On  the  close  orders  are  to  be  executed 
in  the  following  order. 

1.  MOC  orders  (including  "G"); 

2.  Marketable  (as  defined  in  Rule 
118(m)(iii)  above)  LOC  orders  (including 
"G"); 

3.  Limit  orders  on  the  book  and  in  the 
crowd  limited  to  the  closing  price; 

4.  LOC  orders  limited  to  the  closing 
price; 

5.  All  other  "G"  orders  on  book  and 
in  the  crowd. 

Item  numbers  1  and  2  above  (Order  of 
Execution  of  MOC  Orders)  are  treated 
like  MOC  orders.  Accordingly,  the  buy 
side  is  matched  against  the  sell  side  to 
determine  the  imbalance.  That 
imbalance  will  be  executed  against  the 
prevailing  bid  or  offer,  as  appropriate. 
(An  imbalance  of  buy  orders  would  be 
executed  against  the  offer.  An 
imbalance  of  sell  orders  would  be 
executed  against  the  bid.)  The  order  of 
execution  of  the  orders  limited  to  that 
bid  or  offer  (i.e.,  the  orders  that  the 
imbalance  will  trade  against)  is  set  forth 
above  in  item  numbers  3  through  5.  The 
specialist  then  stops  the  remaining  buy 
and  sell  "MOC"  orders  (i.e.,  those  not 
part  of  the  imbalance)  against  each 
other  and  pairs  them  off  at  the  price  of 
the  imbalance  trade.  The  "pair  off" 
transaction  is  to  be  reported  as  stopped 
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stock  in  accordance  with  Exchange  Rule 
109.  Commentary  .02. 

(v)  See  Rule  156(c),  which  sets  forth 
the  responsibilities  of  a  broker  accepting 
MOC  and  IOC  orders. 

Specialist's  Reports  of  MOC  and  IOC 
Orders 

(vi)  A  Nasdaq  UTP  specialist  is 
required  to  notify  an  Amex  Floor 
Supervisor  between  4:00  p.m.  and  4:15 
p.m.  whenever  the  specialist  (1)  reports 
a  trade  at  or  after  4:00  p.m.  that  does 
■  not  involve  the  execution  of  an  MOC  or 
LOC  order,  or  (2),  after  reporting  an 
MOC  or  LOC  transaction(s)  at  or  after 
4:00  p.m.,  reports  a  trade  after  4:00  p.m. 
(e.g..  report  of  a  "sold"  sale)  that  is  not, 
of  course;  a  transaction  involving  the 
execution  of  MOC  or  LOC  orders.  This 
notification  will  be  on  an  Exchange- 
approved  form,  with  a  duplicate  copy 
for  the  specialist's  records. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Amex  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  has  previously 
approved  rules  and  procedures 
governing  market  on  close  ("MOC")  and 
limit  on  close  ("LOC")  orders  entered 
on  the  Exchange.^  The  Exchange 
proposes  to  amend  these  rules  and 
procedures  as  described  below.  The 
amended  rules  and  procedures  set  forth 
in  this  proposal  would  supersede  the 
procedures  previously  approved  by  the 
Commission  as  described  in  the  releases 
cited  above,  with  the  exception  of  Rule 
109  which  would  continue  to  apply. 
Further,  the  Exchange  proposes  to 


*  See,  e.g.,  Seciihties  Exchange  Act  Release  Nos. 
41877  (September  14,  1999),  64  FR  S1566 
(September  23. 1999]  (SR-Amex-99-32);  40123 
IJime  24. 1998).  63  FR  36280)  (]uly  2,  1998)  (SR- 
Amex-9a-10);  35660  (May  2. 1995),  60  FR  22S92 
(May  8, 1995)  (SR-Amex-95-09)-,  29312  (June  14, 
19S1)-.  56  FR  28583  (June  21, 1991)  (SR-Amex-9S- 
09). 


consoli<iate  current  Exchange 
procedures  relating  to  MOC  and  LOC 
orders,  ether  than  orders  in  Nasdaq 
securities  traded  pursuant  to  unlisted 
trading  privileges,  in  new  Rule  131  A, 
which  \  rould  include  procedures 
previou  ily  approved  by  the  Commission 
as  well  { IS  the  proposed  procedures  set 
forth  he  rein.  In  addition,  the  Exchange 
propose  s  to  adopt  Rule  118(m)  to 
establish  MOC  and  LOC  procedures  for 
Nasdaq  securities,  which  procedures 
would  I  e  substantially  similar  to  those 
in  prop  tsed  Rule  ISIA.' 

Propose  d  Rule  131 A  (Market  on  Close 
Policy  c  nd  Expiration  Procedures) 

In  an  attempt  to  minimize  price 
volatilil  y  on  the  close,  Amex  procedures 
current  y  provide  that  all  MOC  and  LOC 
orders  i  i  stocks  should  be  entered  as 
early  in  the  day  as  possible  to  provide 
market  >articipants  an  opportunity  to 
better  a  icertain  possible  order 
imbalai  ces  that  might  exist  at  the  close. 
Under  t  lese  procedures,  Amex 
represei  its  that,  at  3:40  p.m.  (Eastern 
Time)  a  r  as  close  to  this  time  as 
possibli !,  MOC  order  imbalances  of 
25,000  1  thares  or  more  must  be 
publish  sd  on  the  tape.  In  addition,  an 
order  ii  ibalance  below  25,000  shares 
may  ala  o  be  published  by  a  specialist, 
with  the  concurrence  of  a  Floor  Official, 
if  the  sgecialist  (i)  anticipates  that  the 
execution  of  the  MOC  orders  on  the 
book  will  result  in  a  closing  price  which 
exceed^  the  price  change  parameters  of 
Rule  1S4,  Commentary  .08  (the  $2,  $1, 
$.50  rule),"  or  (ii)  believes  that  an  order 
imbalaace  should  otherwise  be 
publisl^ed  in  an  attempt  to  minimize 
price  volatility  on  the  close.  After  3:40 
p.m.,  n^  MOC  or  LOC  orders  in  stocks 
may  be  entered  except  to  offset  a 
publistjed  MOC  imbalance. 

New  Rule  131 A  would  incorporate 
existing  Amex  MOC/LOC  procedures  for 
stocks  luring  the  regular  trading  session 
as  well  as  proposed  new  procedures,  as 
described  herein.  These  procedures 
would  not  be  applicable  to  options  or 
any  sedurity  the  pricing  of  which  is 
based  qn  another  security  or  an  index. 


^  The  dommission  approved  certain  procedures 
for  "at  the  close"  orders  in  Nasdaq  securities  in 
Securitiet  Exchange  Act  Release  47658  (April  10, 
2003),  OaFR  19041  (April  17,  2003)  (SR-Amex- 
2003-18)1  The  procedures  and  rules  proposed 
herein  ait  in  addition  to,  and  do  not  supersede, 
those  approved  in  Release  No.  34—47658.  Auxiliary 
opening  |>rocedures  for  Nasdaq  seciuities  were  filed 
and  becatoe  effective  in  Securities  Exchange  Act 
Release  No.  48000  Uune  6,  2003),  68  FR  35469  (June 
13,  2003|(SR-Amex-2003-5S). 

Rule  154,  Conmientary  .08  provides  that 
on  in  a  stock  at  a  price  of  $20  or  more, 
$10  or  mpre  (but  less  than  $20)  or  less  than  $10  per 
share  m^  be  at  $2,  $1 ,  or  $.50  or  more, 
respectively,  away  from  the  last  previous  sale, 
without  the  prior  approval  of  a  Floor  Official. 


such  as  Exchange-Traded<Funds,  Trust 
Issued  Receipts,  structured  products, 
warrants  and  convertible  securities. 
These  procedures,  however,  would  be 
applicable  to  closed-end  funds. 

The  Exchange  proposes  to  implement 
a  MOC  Imbalance  Calculation  Policy, 
and  to  adopt  changes  to  the  MOC 
Imbalance  PubUcation  Policy  similar  to 
those  approved  for  the  New  York  Stock 
Exchange  ('"NYSE")  in  Release  No.  34- 
40094,9  and  stated  in  NYSE  Rule 
123C(5).  The  most  salient  feature  of 
these  revised  policies  is  the  additional 
imbalance  dissemination  at  3:50  p.m. 
The  Exchange  believes  additional 
dissemination  at  3:50  p.m.  would 
provide  useful  information  to  market 
participants,  who  would  be  able  to 
determine  to  enter  offsetting  buy  or  sell 
interest  based  on  the  latest  imbalance 
information.  Amex  believes  that  this 
would  enhance  the  value  of  imbalance 
publications  in  tempering  market 
volatility  at  or  near  the  close.  In 
addition,  the  Exchange  believes  that 
implementing  MOC/LOC  procedures 
that  are  more  similar  to  NYSE 
procedures  in  this  area  would  enhance 
their  utility  for  member  organizations. 

The  Exchange  proposes  to  require  a 
3:50  p.m.  MOC  imbsdance  calculation  in 
addition  to  the  current  3:40  p.m. 
calculation.  For  the  3:40  p.m. 
calculation,  marketable  buy  LOCs  (that 
is,  LOCs  with  limit  prices  above  the 
Exchange  last  sale  at  3:40  p.m.)  would 
be  added  to  buy  MOCs.  Marketable  sell 
LOCs  (LOCs  with  limit  prices  below  the 
Exchange  last  sale  at  3:40  p.m.)  would 
be  added  to  sell  MOCs.  The  buys  would 
then  be  matched  against  the  sells.  If 
there  were  to  be  a  buy  imbalance,  it 
would  be  offset  and  reduced  by  any 
tick-sensitive  sell  MOCs  and  tick- 
sensitive,  marketable  sell  LOCs 
(including  orders  to  sell  short).  If  there 
were  to  be  a  sell  imbalance,  it  would  be 
offset  and  reduced  by  any  tick-sensitive 
buy  MOCs  and  tick-sensitive, 
marketable  buy  LOCs.  A  "no 
imbalance"  notice  would  only  be 
published  for  any  stock  at  3:40  p.m.  if 
there  had  been  a  prior  informational 
imbalance  publication.  Between  3  p.m. 
and  3:40  p.m.,  MOC/LOC  imbalances  of 
any  size  would  be  permitted  to  be 
published  with  Floor  Official  approval. 
These  publications  would  be 
informational  only  and  would  not  limit 
MOC/LOC  order  entry  before  3:40  p.m. 
Amex  represents  that  these  proposed 
changes  are  similar  to  procedures 
currently  in  place  at  the  NYSE  and 
included  in  NYSE  Rule  123C'except  as 


3  See  Securities  Exchange  Act  Release  No.  40094 
(June  15, 1998),  63  FR  33975  (June  22, 1998]  (SR- 
NYSE-^7-36). 
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follows.  In  view  of  the  generally  lower 
trading  volume  and  different  trading 
characteristics  of  Amex  stocks 
compared  to  NYSE  issues,  the  Exchange 
believes  it  would  be  appropriate  to 
continue  to  require  dissemination  of 
imbalances  of  25 ,000  shares  or  more 
rather  than  50,000  shares  or  more,  as  is 
required  by  NYSE  Rule  123C. 

At  3:50  p.m.,  or  as  close  to  this  time 
as  possible,  any  MOC  order  imbalances 
of  25,000  shares  or  more  would  be 
required  by  the  Exchange  to  be 
published  on  the  consolidated  tape 
(Tape  B).  In  addition,  as  with  ciurent 
3:40  p.m.  imbalance  procedures,  an 
order  imbalance  below  25,000  shares 
would  also  be  permitted  to  be  published 
by  a  specialist,  with  the  conciurrence  of 
a  Floor  Official,  if  the  specialist  (i) 
anticipates  that  the  execution  of  the 
MOC  orders  on  the  book  would  result  in 
a  closing  price  which  exceeds  the  price 
change  parameters  of  Rule  154, 
Commentary  .08  (the  $2,  $1,  $.50 
rule),'"  or  (ii)  believes  that  an  order 
imbalance  should  otherwise  be 
published  in  an  attempt  to  minimize 
price  volatility  on  the  close.  If  there  was 
an  imbalance  publication  at  3:40  p.m. 
and  the  imbalance  at  3:50  p.m.  were  to 
be  less  than  25,000  shares,  either  a  "no 
imbalance"  notice  would  be  published, 
or  the  size  and  side  of  the  imbalance 
would  be  permitted  to  be  published 
with  Floor  Official  approval.  The  3:50 
p.m.  calculation  policy  would  be  the 
same  as  that  apphcable  to  the  3:40  p.m. 
calculation,  except  the  Exchange  last 
sale  at  3:50  p.m.  would  be  used  to 
determine  whether  or  not  a  LOC  order 
is  marketable. 

The  Exchange  proposes  that  after  3:50 
p.m.,  no  MOC  or  LOC  orders  in  stocks 
would  be  permitted  to  be  entered  except 
to  offset  a  published  MOC  imbalance  in 
effect  after  3:50  p.m.  Amex  represents 
that  this  is  comparable  to  ciurent 
procedures,  whereby,  after  3:40  p.m.,  no 
MOC  or  LOC  orders  in  stocks  may  be 
entered  except  to  offset  a  published 
MOC  imbalance  in  effect  after  3:40  p.m. 
Amex  states  that  this  restriction  is 
intended  to  alleviate  increased  pricing 
pressure  that  may  occur  following  an 
imbalance  dissemination  of  buy  or  sell 
interest.  Amex  represents  that  this 
restriction  is  also  the  same  as  that 
imposed  by  the  NYSE  under  NYSE  Rule 
123C. 

A  broker  would  be  permitted  to 
represent  an  MOC  or  LOC  order  in  the 
trading  crowd  of  a  stock,  but  would  be 
required  to  state  irrevocable  MOC 
interest  by  3:40  p.m.  Amex  represents 
that  this  requirement  is  the  same  as  that 

»o  See  supra  note  8  fior  a  discussion  of  Amex  Rule 
154. 


imposed  by  the  NYSE  under  NYSE  Rule 
123C.  After  3:40  p.m..  no  MOC  or  LOC 
order  in  a  stock  would  be  permitted  to 
be  taken  from  the  book  to  be  represented 
by  a  broker  in  the  crowd.  Amex  states 
that  these  restrictions  are  intended  to 
apply  procediu-es  for  crowd  orders 
consistent  with  MOC/LOC  procedures 
generally.  Policy  regarding  cancellation 
or  reduction  in  size  of  MOC  and/or  LOC 
orders  after  3:40  p.m.  would  remain  the 
same  {i.e.,  between  3:40  p.m.  and  3:50 
p.m..  MOC  and  LOC  orders  would  be 
irrevocable,  except  to  correct  an  error) 
except  cancellation  or  reduction  in  size 
of  MOC  and/or  LOC  orders  after  3:50 
p.m.  would  not  be  permitted  for  any 
reason,  including  in  case  of  legitimate 
error.  Amex  represents  that  this 
restriction  is  the  same  as  that  imposed 
by  the  NYSE  under  NYSE  Rule  123C. 

Proposed  Rule  1.31A(a)(3)  would 
require  that  the  specialist  publish  an 
MOC  order  imbalance  of  25,000  shares 
or  more,  if  practicable,  if  a  stock  reopens 
after  3:50  p.m.  following  any  type  of 
trading  halt.  Paragraphs  (a)(4)  and  (a)(5j 
propose  procedures  applicable  to  entry 
or  cancellation  of  MOC/LOC  orders 
during  a  regulatory  halt  in  effect  at  or 
after  3:40  pjn.  Amex  represents  that  this 
rule  text  reflects  procedures  filed  and 
made  effective  in  Release  No.  34- 
41877."  Amex  states  that  this  proposed 
rule  change  would  supersede  that  filing 
and  approval. 

Procedures  regarding  printing  the 
close  would  be  amended  to  provide  that 
stop  orders  and  percentage  orders 
elected  by  the  execution  of  the  MOC 
imbalance  should  be  included  in  the 
close.  Amex  represents  that  this 
requirement  is  the  same  as  that  imposed 
by  the  NYSE  under  NYSE  Rule  123C. 

In  the  interest  of  providing  for  an 
orderly  and  consistent  execution  of 
various  MOC  and  LOC  order  types  at  the 
close,  proposed  Rule  131A(c).  would 
specify  that  on  the  close  orders  would 
be  executed  in  the  following  order:  (1) 
MOC  orders  (including  "G");i2  (2)  tick- 
sensitive  (e.g.,  buy  minus,  sell  plus,  and 


"  See  Release  No.  34-41877,  supra  note  6. 

'2  "G"  orders  are  entered  for  an  acxount  of  either 
a  member  or  member  organization,  or  an  associated 
person  of  a  member  or  member  oiganization,  or  for 
an  account  over  which  a  member  or  member 
organization  or  associated  person  exercises 
investment  discretion.  Section  11(a)  of  the  Act 
prohibits  all  orders  for  these  accounts  from  being 
executed  on  the  floor  without  an  exemption.  15 
U.S.C.  78k(a).  The  exemptions  are  contained  in 
subparagraphs  (l)(A)  through  (1)0)  of  Section  11(a) 
of  the  Act.  15  U.S.C.  78k(a)(l)(A)— 78k(a)(l)(I).  The 
exemption  in  "G"  requires  that  the  member  or 
member  organization  be  primarily  engaged  in 
underwriting  and/or  brokerage  (as  opposed  to 
effecting  proprietary  trades  on  the  Floor)  and  that 
the  "exempt"  transaction  yield  priority,  parity,  and 
precedence  to  orders  for  those  who  are  not  members 
or  associated  with  members. 


sell  short,  for  securities  subject  to  the 
"tick  test"  in  Exchange  Rule  7).  MOC 
orders  (not  including  sell  short  "G");  (3) 
tick-sensitive,  marketable  market  orders 
and  marketable  limit  orders;  (4) 
marketable  LOC  orders  (including  "G"); 
(5)  tick-sensitive,  marketable  LOC 
-orders  (not  including  sell  short  "G");  (6) 
limit  orders  on  the  specialist's  book  and 
in  the  crowd  limited  to  the  closing 
price;  (7)  LOC  orders  Umited  to  the 
closing  price;  (8)  tick-sensitive  MOC 
orders  limited  to  the  closing  price;  (9) 
tick-sensitive  LOC  orders  limited  to  the  . 
closing  price;  (10)  all  other  "G"  orders 
on  the  specialist's  book  and  in  the 
crowd.  Amex  represents  that  the 
requirement  for  sell  short  "G"  orders  to 
yield  is  the  same  as  that  imposed  by  the 
NYSE  under  NYSE  Rule  123C. 

The  first  five  categories  above  would 
be  treated  like  MOC  orders. 
Accordingly,  the  buy  side  would  be 
matched  against  the  sell  side  to 
determine  the  imbalance.  That 
imbalance  would  be  executed  against 
the  prevailing  bid  or  offer,  as 
appropriate.  (An  imbalance  of  buy 
orders  would  be  executed  against  the 
offer.  An  unbalance  of  sell  orders  would 
be  executed  against  the  bid.)  The  order 
of  execution  of  the  orders  limited  to  that 
bid  or  offer  (i.e.,  the  orders  that  the 
imbalance  would  trade  against)  would     • 
be  as  set  forth  in  niunbers  6  through  10. 
The  specialist  then  would  stop  the 
remaining  buy  and  sell  "MOC"  orders 
(i.e.,  those  not  part  of  the  imbalance) 
against  each  other  and  pair  them  off  at 
the  price  of  the  imbalance  trade.  The 
"pair  off'  transaction  would  be  reported 
as  "stopped  stock  "  so  that  those  who 
entered  orders  limited  to  the  closing 
price  which  were  not  executed  would 
know  that  they  were  not  entitled  to 
participate  on  the  "stopped  stock" 
trade.  Amex  represents  that  the 
execution  of  the  imbalance  against  the 
prevailing  bid  or  offer  followed  by  the 
printing  of  the  "paired  off'  quantity  as 
"stopped  stock"  is  the  Exchange's 
current  procedure  for  executing  and 
printing  on-close  orders  as  described  in 
Amex  Rule  109(d). 

Rules  131(e)  and  156(c) 

Rule  131(e).  which  defines  "at  the 
close  order,"  would  be  amended  to 
specify  that  a  MOC  order  is  to  be 
executed  in  its  entirety  at  the  Amex 
closing  price  or  cancelled.  Rule  131(e) 
woiild  also  be  amended  to  specify  that 
a  limit  at  the  close  (LOC)  order— an 
order  to  buy  or  sell  a  stated  amount  of 
a  security  at  the  Amex  closing  price  if 
at  the  limit  price  or  better  "would  have 
to  be  cancelled  if  not  executed  in  whole 
or  in  part.  Amex  represents  that  these 
amendments  are  similar  to  NYSE  Rule 
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123C  procedures,  and  believes  that  they 
set  forfli  more  specifically  members' 
responsibilities  in  executing  or 
canceling  MCXH/LOC  orders. 

Rule  156(c),  which  relates  to  broker 
representation  of  an  "at  the  close 
order,"  currently  provides  that  a  broker 
is  not  responsible  for  executing  at  the 
closing  price  an  "at  the  close  order"  that 
the  broker  accepts.  The  Exchange 
believes  that  it  is  appropriate  for  the 
broker  to  be  responsible  for  execution  at 
the  Amex  closing  price  of  a  MOC  order 
he  or  she  accepts,  and  amended  Rule 
156(c)  would  so  state.  Rule  156(c) 
would  further  specify  that  a  broker 
handling  a  LOC  would  have  to  use  due 
diligence  to  execute  the  order  at  the 
Amex  closing  price  if  at  the  limit  price 
or  better,  and  to  ceuicel  the  portion  of 
the  order  that  cannot  be  so  executed. 

Aside  from  the  customer  ordering  the 
cancellation  of  an  MOC  or  LOC  order 
before  3:40  p.m.  or  for  a  legitimate  error 
between  3:40  and  3:50  p.m.,  it  should  be 
noted  with  respect  to  both  MOC  and 
LOC  orders  that  are  to  be  cancelled  if 
not  executed  in  whole  or  in  part,  that 
such  cancellations  would,  occur  only  in 
the  following  circmnstances  and  not  at 
the  discretion  of  either  the  specialist  or 
floor  broker.  Cancellation  of  MOC  and 
LOC  orders  would  occur  when  (1) 
trading  has  been  halted  in  the  security 
and  does  not  reopen  prior  to  the  close 
of  the  market;  (2)  tick  sensitive  orders, 
as  described  above,  whose  execution 
will  violate  customer  instructions  (i.e., 
to  buy  only  on  a  minus  or  zero  minus 
tick  or  to  sell  only  on  a  plus  or  zero  plus 
tick)  or  Amex  Rule  7;  (3)  for  LOC  orders, 
the  Amex  closing  price  is  not  at  the 
limit  price  ocbetter,  or  (4)  for  tick 
sensitive  MOC/LOC  orders  and  LOC 
orders  all  of  which  are  limited  to  the 
closing  price,  the  limited  quantity  of 
shares  to  be  traded  and  the  rules  of 
priority  as  to  which  orders  would  trade 
first  left  these  orders  imexecuted  in 
whole  or  in  part. 

A  uxiliary  Opening  Procedures 

The  Exchange  proposes  to  adopt  Rule 
13lA(d)  implementing  the  following 
auxiliary  opening  procedures  for  index 
options/futures  expiration  settlement 
value  days.13  Amex  represents  that 
these  procedures  are  similar  to  NYSE 


*'The  term  "expiratioii  settlement  value  day" 
refara  to  the  days  on  which  certain  expiring  index 
options  and/or  futures  (see  list  below  for  examples) 
have  settlement  values  determined.  These  index 
options  and  fdtures  have  settlement  values  based  on 
the  opening  prices  of  their  component  securities  on 
the  trading  day  preceding  their  expiration.  Index 
optians  and  futures  expire  on  the  Saturday 
•  fDtlowing  the  third  Friday  of  each  expiration 
month.  The  expiration  settlement  valtie  day  is  the 
last  trading  day  preceding  expiration,  whidi  is 
nonnally  a  FUday. 
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Expirati(  in  Friday  auxiliary  opening 
procedu  ^s  contained  in  NYSE  Rule 
123C(6).  Amex  represents  that  for  each 
expiratit  n  day  on  which  derivative, 
index — i  elated  products  expire  against 
opening  prices,  several  auxiliary 
procedu  es  are  necessary  to  integrate 
stock  on  ers  relating  to  expiring 
contract  into  Amex's  opening 
procedu  'es  in  a  manner  that  sissures  an 
efficient  market  opening  in  each  stock 
as  close  :o  9:30  a.m.  as  possible.  The 
index  pi  sducts  include,  but  are  not 
limited  ip  the  following:  S&P  500  Index 
options  ftnd  futures,  Nasdaq  100  Index 
options,  S&P  MidCap  400  Index  options 
and  futures,  Russell  1000  Index  options 
and  futu  res  and  Russell  2000  Index 
options  md  futures. 

Amex  represents  that  stock  orders 
relating  :o  index  contracts  whose 
settleme  at  pricing  is  based  upon 
opening  prices  would  have  to  be 
received  by  the  Amex  Order  File  (AOF) 
or  by  th«  specialist  by  9:00  a.m.  These 
orders  v  ould  be  permitted  to  be 
cancelle  d  or  reduced  in  size.  (Firms 
cancelic  g  these  orders  or  reducing  them 
in  size  would  be  required  to  prepare 
contemporaneously  a  written  record 
describi  ig  the  rationale  for  the  change 
and  would  be  required  to  preserve  it  as 
Rule  15  J  provides.)  All  other  orders 
would  b  B  permitted  to  be  entered  before 
or  after  )  a.m. 

To  fa<  ilitate  early  order  entry,  AOF 
would  t  Bgin  accepting  orders  at  7:30 
a.m.  anc  would  accept  market  orders  of 
99,900  i  hares  or  less.  "Limit-at-the- 
openinf  "  ("limit  OPG")  orders  would  be 
permitti  id,  including  delivery  through 
Exchani  e  systems.  Ordinary  limit  and 
market  »rders  also  would  be  permitted 
to  be  en  :ered.  Stock  orders  relating  to 
expirinj  derivatives  whose  settlement 
pricing  s  based  on  opening  prices 
would  I  e  required  to  be  identified 
"OPG." 

As  so  m  as  practicable  after  9:00  a.m. 
on  expiration  days,  the  Exchange  would 
publish  market  order  imbalances  of 
25,000  shares  or  more  in  all  listed 
stocks.  In  addition,  imbalances  of  less 
than  25}000  shares  would  be  permitted 
to  be  published  at  that  time  with  Floor 
Official  approval.  A  "no  imbalance" 
status  V  ould  not  be  published  for  any 
stock.  /  mex  represents  that  these 
propost  d  changes  are  similar  to 
procedi  ires  currently  in  place  at  the 
NYSE  a  ad  included  in  NYSE  Rule  123C 
^cept  I  Ls  follows.  In  view  of  the 
generally  lower  trading  volume  and 
differeilt  trading  characteristics  of  Amex 
stocJcs  ( ompared  to  NYSE  issues,  the 
Exchan  ;e  believes  it  is  appropriate  to 
contini  e  to  require  dissemination  of 
imbalai  ices  of  25,000  shares  or  more 
.  rather  t  lan  50,000  shares  or  more,  as  is 


required  by  NYSE  Rule  123C.  In 
addition,  Amex  systems  accept  market 
orders  of  99,900  shares  or  less  rather 
than  orders  of  500,000  shares  or  less 
accepted  by  the  NYSE. 

MOC/LOC  Procedures  for  Nasdaq  UTP 
Trading 

In  Release  No.  34-47658,^''  the 
Commission  approved  rules  relating  to 
execution  of  MOC  and  LOC  orders  in 
Nasdaq  securities  traded  on  the  Amex 
pursuant  to  unlisted  trading  privileges. 
These  procedures,  with  certain 
exceptions  described  in  Release  No.  34- 
47658,'5  continue  to  apply  previously 
approved  rules  and  procedures 
governing  MOC  and  LOC  orders  entered 
on  the  Exchange.^^  The  procedures 
include  publication  of  order  imbalances 
beginning  at  3:40  p.m.  (or  as  close  to 
this  time  as  possible)  in  Nasdaq 
securities  of  25,000  shares  or  more,  and 
a  prohibition  on  entry  of  MOC  and  LOC 
orders  after  3:40  p.m.  except  to  offset  an 
at  the  close  order  imbalance.  After  3:40 
p.m.,  MOC  and  LOC  orders  are 
irrevocable  except  to  correct  an  error. 

The  Exchange  is  proposing  to 
incorporate  into  new  Rule  118(m) 
current  procediires  relating  to  the  3:40 
p.m.  calculation  and  dissemination  of 
order  imbalances  and  entry  of  MOC  and 
LOC  orders  in  Nasdaq  securities.  The 
Exchange  also  proposes  to  modify 
current  MOC  and  LOC  procedures  by 
adding  an  additional  publication  of 
MOC/LOC  order  imbalances  of  25,000 
shares  or  more  at  3:50  p.m.  These 
modifications  would  also  be  included  in 
Rule  118(m).  Once  again,  Amex 
represents  ^at  the  amended  rule  and 
procedures  would  supersede  the  rules 
and  procedures  previously  approved  by 
the  Commission  as  described  in  the 
releases  referenced  above  with  the 


^*  See  Release  No.  34-47658,  supta  note  7. 

>°  In  Release  No.  34-47658,  the  Commission 
approved  amendments  to  Amex  Rule  109  (Stopping 
Stock),  Amex  Rule  118  (Trading  in  Nasdaq  National 
Market  Securities),  Amex  Rule  131  (Types  of 
Orders)  and  Amex  Rule  156  (Representation  of 
Orders),  relating  to  "at  the  close"  orders  (1)  to 
specify  that  these  rules  apply  to  Amex  trading  In 
Nasdaq  securities;  (2)  to  provide  for  dissemination 
of  order  imbalance  information  to  major  news 
vendors  by  means  of  a  structured  communication 
process;  and  (3)  to  temporarily  exempt  from  Amex 
Rule  109(d)  infonnation  relating  to  "pair  off" 
transactions  under  such  rule,  pending 
implementation  of  systems  changes  by  the  Nasdaq 
Unlisted  Trading  Privileges  Plan  Processor  to 
accommodate  printing  of  such  transactions  as 
"stopped  stock."  It  slunild  be  noted,  however,  with 
respect  to  point  number  (3),  that,  effective 
September  15.  2^3,  the  Nasdaq  UTP  Plan 
ProcessOT  was  able  to  acoommodate  printing  of  pair- 
off  transactions  as  "stopped  stock."  Thus,  effective 
October  8, 2003,  the  temporary  exemption  from 
Amex  Rule  109(d)  wa*  eliminated. 

^See  supra,  note  6. 


exception  of  Release  No.  34-47658,i' 
and  Release  No.  34-48000.^" 

The  Exchange  believes  an  additional 
publication  is  necessary  at  3:50  p.m.  in 
light  of  the  price  volatility  in  Nasdaq 
stocks,  particularly  near  the  close  of 
trading.  An  additional  imbalance 
publication  at  3:50  p.m.  would  reflect 
any  ofketting  interest  as  well  as  any 
legitimate  cancellations  entered  after  the 
3:40  p.m.  publication  and  would  reflect 
any  shift  in  the  imbalance  from  a  buy 
to  sell  imbalance  or  vice  versa.  The  3:50 
p.m.  publication  would  provide 
additional,  more  timely  market 
information  to  market  participants, 
which  Amex  states  is  intended  to 
encourage  possible  buy  or  sell  interest 
offsetting  the  imbalance  after  3:50  p.m., 
thereby  promoting  greater  pricing  - 
stability  at  the  close. 

Proposed  Rule  118(m)  provides  that  at 
3:40  p.m.  and  at  3:50  p.m.,  or  as  close 
to  these  times  as  possible,  MOC  order 
imbalances  of  25,000  shares  or  more 
woidd  be  published  in  a  manner 
specified  by  the  Exchange.  That  is,  the 
Exchange  would  utilize  a  structured 
communication  process  established 
with  major  news  vendors  [e.g., 
Bloomberg  and  Dow  Jones),  utilizing, 
among  other  things,  e-mail  and  file 
transfer  protocol  technology  to  permit 
public  dissemination  of  order  imbalance 
information  at  3:50  p.m.,  or  as  soon 
thereafter  as  practicable." 

The  imbalance  calculation  policy  for 
the  3:40  p.m.  calculation  would  be  as 
follows:  marketable  LOG  orders  to  buy 
(that  is,  LOG  buy  orders  with  limit 
prices  above  the  consoUdated  last  sale  at 
3:40  p.m.)  would  be  added  to  MOC 
orders  to  buy.  Marketable  LOG  orders  to 
sell  (that  is,  LOG  sell  orders  including 
those  to  sell  short,  with  limit  prices 
below  the  consolidated  last  sale  at  3:40 
p.m.)  would  be  added  to  MOG  orders  to 
sell.  The  buy  orders  are  then  matched 
against  sell  orders  to  calculate  the 
imbalance  and  side.  Procedures  for  the 
3:50  p.m.  imbalance  calculation  would 
be  the  same  as  those  for  the  3:40  p.m. 
calculation,  except  that  the  consolidated 
last  sale  at  3:50  p.m.  would  be  used  to 
determine  whether  or  not  a  LOG  order 
is  marketable.  After  3:50  p.m.,  no  MOC 
or  LOG  orders  would  be  permitted  to  be 
entered  except  to  offset  the  latest 
published  MOG  imbalance.  Between 
3:40  p.m.  and  3:50  p.m.,  MOG  and  LOG 
orders  would  be  irrevocable,  except  to 
correct  an  error.  Cancellation  or 
reduction  in  size  of  MOC  and/or  LOG 
orders  after  3:50  p.m.  would  not  be 
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permitted  for  any  reason,  including  in 
case  of  legitimate  error. 

The  Exchange  proposes  to  prohibit 
entry  of  tick-sensitive  MOG  or  LOG 
orders  (e.g.,  buy  "minus"  or  sell  "plus") 
in  Nasdaq  stocks.  (Sell  short  orders  in 
Nasdaq  securities,  which  are  exempt 
fit)m  "tick"  restrictions  on  the  Amex, 
would  be  accepted.)  Such  orders,  (e.g., 
buy  "minus"  or  sell  "plus")  which 
account  for  less  than  one  percent  of  "at 
the  close"  orders  entered  in  Nasdaq 
stocks,  may  impede  the  specialist  in 
providing  an  orderly  and  timely  close, 
in  so  far  as  they  are  processed  manually, 
which  makes  such  orders  more  difficult 
to  process  in  a  timely  manner. 

An  order  imbalance  at  3:40  p.m.  or 
3:50  p.m.  below  25,000  shares  also 
would  be  permitted  to  be  published  by 
a  specialist,  with  the  concurrence  of  a 
Floor  Official,  if  the  specialist  (i) 
anticipates  that  the  execution  of  the 
MOG  orders  on  the  book  would  result  in 
a  closing  price  which  exceeds  the  price 
change  parameters  of  Rule  154, 
Commentary  .08  (the  $2,  $1,  $.50  Rule), 
or  (ii)  believes  that  an  order  imbalance 
should  otherwise  be  published  in  an 
attempt  to  minimize  price  volatility  on 
the  close.  For  3:40  p.m.  imbalance 
disseminations,  a  "No  Imbalance" 
notice  would  only  be  pubhshed  at  3:40 
p.m.  if  there  had  been  a  prior 
informational  imbalance  publication 
between  3:00  p.m.  and  3:40  p.m.  For 
3:50  p.m.  imbalance  disseminations,  if 
there  was  an  imbalance  publication  at 
3:40  p.m.  and  the  imbalance  at  3:50  p.m. 
were  to  be  less  than  25,000  shares, 
either  a  "No  Imbalance"  notice  will  be 
published,  or  the  size  and  side  of  the 
imbalance  may  be  published  with  Floor 
Official  approval. 

Rule  ll8(m)(i),  like  Rule  131(e)  as  it 
is  proposed  to  be  amended,  provides 
that  a  MOC  order  must  be  executed  in 
its  entirety  at  the  Exchange  closing  price 
or  is  to  be  cancelled.  Rule  118(m)(v) 
would  reference  Rule  156(c)  as  it  is 
proposed  to  be  amended,  and  would 
make  the  broker  representing  a  MOG 
order  in  the  Trading  Crowd  responsible 
for  an  execution  at  the  Exchange's 
closing  price.  Aside  fi-om  the  customer 
ordering  the  cancellation  of  an  MOC  or 
LOG  order  before  3:40  p.m.  or  for  a 
legitimate  error  between  3:40  and  3:50 
p.m.,  it  should  be  noted  vdth  respect  to 
both  MOG  and  LOG  orders  that  are  to  be 
cancelled  if  not  executed  in  whole  or  in 
part,  that  such  cancellations  would 
occur  only  in  the  following 
circumstances  and  not  at  the  discretion 
of  either  the  specialist  or  floor  broker. 
Cancellation  of  MOC  and  LOG  orders 
would  occur  when  (1)  trading  has  been 
halted  in  the  Nasdaq  UTP  stock  on  the 
Amex  and  does  not  reopen  prior  to  the 


close  of  the  market;  (2)  for  LOG  orders, 
•the  Amex  closing  price  is  not  at  the 
limit  price  or  better,  or  (3)  for  LOG 
orders  which  are  limited  to  the  closing 
price,  the  limited  quantity  of  shares  to 
be  traded  and  the  rules  of  priority  as  to 
which  orders  would  trade  first  left  these 
orders  unexecuted  in  whole  or  in  part 

Proposed  Rule  118(m)(u)(c)  provides 
for  identical  MOC/LOG  procedures  to 
those  in  Rule  131A(a)(3)  in  the  context 
of  trading  halts,  discussed  above.  Rule 
118(m)(iii),  which  references  procedures 
in  Rule  109(d)  applicable  to  printing  the 
close,  would  provide  that  stop  orders 
and  percentage  orders  elected  by  the 
execution  of  the  MOC  imbalance  shoidd 
be  included  in  the  close. 

Procedures  set  forth  in  proposed  Rule 
118(m)(iv)  (Order  of  Execution  of  MOC 
and  LOG  Orders)  would  be  the  same  as 
those  set  forth  in  proposed  Rule 
13lA{c),  except  that  tick-sensitive 
orders  would  not  be  referenced  in  so  far 
as  entry  of  such  orders  would  be 
prohibited  for  Nasdaq  UTP  securities. 

Procedures  for  Reporting  the  Amex 
Official  Closing  Price  and  "M"  Modifier 

The  Amex  has  received  Commission 
approval  for  use  of  the  "M"  sale 
condition  modifier  on  the  UTP  Trade 
Data  Feed  ("UTDF")  to  identify  the 
Amex's  Official  Closing  Price  ("AOCP") 
in  a  Nasdaq  security.20  Amex  represents 
that,  as  described  in  File  No.  SR-Amex- 
2003-18,  at  the  close  orders  are  subject 
to  "pair  off'  procedures  in  Amex  Rule 
109(d)(1),  which  requires  a  member 
holding  both  buy  and  sell  MOG  orders 
to  pair  them  off  against  each  other  and 
execute  any  imbalance  against  the 
prevailing  Amex  bid  or  offer  at  the 
close.  Any  imbalance  at  the  close  is 
executed  at  the  current  bid  or  offer,  or 
as  close  as  practicable  to  4:00  p.m.,  and 
remaining  buy  and  sell  orders  are 
stopped  against  each  other  and  paired 
off  at  that  same  bid  or  offer  price.  Amex 
reports  the  first  trade  (execution  of  the 
imbalance)  and  second  pair  off  trade 
separately  at  the  same  price,  and  then 
sends  a  third  report  with  only  the  price 
of  those  transactions  with  an  "M" 
identifier  via  UTDF  as  the  Official 
Closing  Price  for  the  stock  on  the  Amex. 

The  Exchange  would  disseminate  an 
AOCP  for  a  security  only  when  the 
closing  price  for  that  security  on  the 
Amex  has  been  determined  as  the  result 
of  the  execution  of  MOC  or  LOG  orders 
entered  on  the  Exchange.  If  no  MOC/ 
LOG  orders  were  to  be  executed,  Amex 
would  not  disseminate  an  AOCP  using 
the  "M"  modifier.  The  Exchange 
believes  this  is  necessary  in  establishing 
an  "official"  close  because  MOC  and 
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LOC  orders  are  the  only  order  types  that 
must  be  executed  at  the  Exchange 
closing  price  or  not  at  all.  Amex 
believes  that  restricting  the  use  of  the 
"M"  modifier  to  executions  of  MOC  and 
LOC  orders  would  ensure  that  the 
closing  price  in  the  Exchange  auction 
market  accurately  reflects  buy  and  sell 
interest  at  the  close. 

In  connection  with  dissemination  of 
the  "M"  modifier,  between  4:15  p.m. 
and  4:25  p.m.  each  trading  day,  an 
Exchange  Floor  Supervisor  woidd 
review  each  Nasdaq  transaction 
appearing  on  the  tape  at  or  after  4:00 
p.m.  to  determine  if  that  trade  involved 
the  execution  of  MOC/LOC  orders.  As 
the  Exchange's  systems  are  programmed 
to  capture  as  "M"  all  Nasdaq 
transactions  which  appeared  on  the  tape 
at  or  after  4:00  p.m.  the  Exchange  Floor 
Supervisor  would  correct  the  list  by 
removing  all  such  trades  not  involving 
the  execution  of  MOC/LOC  orders  to 
ensure  that  an  "M"  is  disseminated  only 
when  the  Amex  closing  price  is  the 
result  of  execution  of  MOC  or  LOC 
orders.  By  4:25  p.m.,  Amex  would 
finalize  and  complete  dissemination  of 
AOCP  prices  with  the  "M"  modifier  to 
the  Nasdaq  UTP  Processor.  At  4:30  p.m., 
the  Processor  would  disseminate  a 
closing  trade  recap  message  with  the 
final  AOCP  prices.  The  4:30  p.m. 
dissemination  would  be  implemented  as 
part  of  an  enhancement  to  the  Processor 
implemented  on  September  15,  2003. 
In  order  to  ensure  that  transactions 
reported  by  specialists  at  or  after  4:00 
p.m.  that  are  not  the  result  of  executions 
of  MOC  or  LOC  orders  are  not  reported 
as  the  AOCP  with  the  "M"  modifier,  the 
Exchange  would  require  Nasdaq  UTP 
specialists  to  ngtify  an  Amex  Floor 
Supervisor  between  4:00  p.m.  and  4:15 
p.m.  whenever  the  specialist  (1)  reports 
a -trade  at  or  after  4:00  p.m.  that  does  not 
involve  the  execution  of  MOC/LOC 
orders,  or  (2),  after  reporting  an  MOC/ 
LOC  transaction(s)  at  or  after  4:00  p.m., 
reports  a  trade  after  4:00  p.m.  [e.g., 
report  of  a  "sold"  sale)  that  is,  of  course, 
not  a  transaction  involving  the 
execution  of  MOC  or  LOC  orders.  This 
notification  would  be  on  an  Exchange- 
approved  form,  with  a  duplicate  copy 
,  for  the  specialist's  records. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,2i  in  general,  and  Section 
6(b)(5),^^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 


»15U.S.C.78«(b). 
« 15  U.S.C.  78f(b)(5). 


trade,  t(  i  foster  cooperation  and 
coordin  ation  with  persons  engaged  in 
regulati  og,  clearing,  settling,  processing 
informs  tion  with  respect  to,  and 
facilital  ing  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechai  ism  of  a  free  and  open  market 
and  a  n  itional  market  system  and,  in 
general  to  protect  investors  and  the 
public  nterest. 

B:  Self-  Regulatory  Organization 's 
Statem  tnt  on  Burden  on  Competition 

The  1  xchange  does  not  believe  that 
the  pro  )osed  rule  change,  as  amended, 
will  im  )ose  any  burden  on  competition. 

C.  Self-  Regulatory  Organization's 
Statemi  mt  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membets,  Participants  or  Others 

No  w  ritten  comments  were  solicited 
or  rece:  ved  with  respect  to  the  proposed 
rule  ch  inge,  as  amended. 

m.  Dav  of  Efifecdveness  of  the 
Proposed  Rule  Change  and  Timing  for 
ConmiKsion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registv  or  within  such  longer  period  (i) 
as  the  (tommission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  tb  which  the  self-regulatory 
organiiation  consents,  the  Commission 
will:    I 

A.  by  order  approve  such  proposed 
rule  change,  as  amended,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  SoHcitation  of  Comments 

Inter  BSted  persons  are  invited  to 
submit  written  data,  views,  and 
argum(  ints  concerning  the  foregoing^ 
includ  ng  whether  the  proposed  rule 
change ,  as  amended,  is  consistent  with 
the  Ac  .  Persons  making  written 
submi!  sions  should  file  six  copies 
thereo:  with  the  Secretary,  Securities 
and  E>  change  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  ( Copies  of  the  submission,  all 
subset  uent  amendments,  all  written 
statem  3nts  with  respect  to  the  proposed 
rule  cl  ange  that  are  filed  with  the 
Comm  ission,  and  all  written 
commi  mications  relating  to  the 
propo!  ed  rule  change  between  the 
Comm  ission  and  any  person,  other  than 
those  1  lat  may  be  withheld  from  the 
public  in  accordance  with  the 
provis  ons  of  5  U.S.C.  552,  will  be 
availa  tie  for  inspection  and  copying  in 
the  Co  nunission's  Public  Reference 
Room,  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-21  and  should  be 
submitted  by  December  19,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.23 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  03-29659  Filed  11-26-^3;  8:45  am] 
BHXING  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-48814;  Hie  No.  ISR-Amex- 
2083-96] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Pro|x>sed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Revise  Its  Registration  Fees 

November  20, 2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  November 
13,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  this 
proposal  as  one  establishing  or  changing 
a  due,  fee  or  other  charge  imposed  by 
the  self-regulatory  organization  under 
Section  19(b)(3)(A)  of  the  Act  3  and  Rule 
19b— 4(f)(2)  thereimder,'*  which  renders 
the  proposed  rule  change  effective  upon 
~  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange  LLC 
proposes  to  revise  its  registration  fees. 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Proposed  new  language 
is  in  italics;  proposed  deletions  are  in 
[brackets]. 
***** 

Floor  Fees  and  Booth  Rental  Fees.  No 
change. 
Member  Fees.  No  change. 
Registration  and  IDC  Fees 


23 17  CFR  200.30-3(a)(12). 
» 15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-«. 
3 15  U.S.C.  788(bM3){A). 
*  17  CFR  240.19b-4(fK2). 
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I.  Registration 

Initial  Processing  Fee  (»> — $145 

Disclosure  Processing  Fee '2) — 95 

Annual  Renewal  Processing  Fee '3' — 
80[77] 

Fingerprint  Card  Processing  Fee<*J— 
35 

Fingerprint  Results  Processed  thru 
otherf5)_i3 

Transfer  Processing  Fee'^^ — 125 

Web  CRD  System  Transition  Fee'^)— 
85  (one  time) 

Terminations  Fee  (8>— 35  [30]  (one 
time] 

n.  Options  IDC  No  change 
Notes 

'I'The  Initial  Processing  Fee  will  be 
assessed  for  all  initial  and  dual  registration 
Fonn  U-4  filings.  $85.00  of  this  fee  will  be 
retained  by  NASD  as  its  CRD  Processing  Fee 
and  $60.00  will  be  disbursed  by  NASD  to 
Amex  as  its  Initial  Registration  Fee. 

'2' The  Disclosure  Processing  Fee  will  be 
assessed  in  connection  with  Forms  U-4  and 
U-5  for  all  filings  that  contain  new  or 
amended  disclosure  information.  The  $95.00 
fee  will  be  retained  by  NASD  as  its 
Disclosure  Processing  Fee. 

'''The  Annual  System  Processing  Fee  will 
be  assessed  during  the  yearly  renewal  cycle. 
$30.00  of  this  fee  will  be  retained  by  NASD 
as  its  Annual  System  Processing  Fee  assessed 
during  renewals  and  $50.00  [$47.00]  will  be 
disbursed  by  NASD  to  Amex  as  its  Annual 
-  Maintenance  Fee. 

<*'  The  Fingerprint  Processing  Fee  will  be 
assessed  for  receiving  hard  copy  fingerprint 
cards  as  part  of  the  registration  function  and 
submitting  and  processing  the  results  of  each 
card  received.  The  $35.00  fee  will  be  retained 
by  NASD  as  its  Fingerprint  Card  Processing 
Fee. 

ts)The  Fee  for  Posting  Fingerprint  Results 
Processed  through  Other  SROs  will  be 
assessed  for  processing  the  results  of 
fingerprints  processed  by  the  FBI  through  an 
SRO  other  than  NASD.  The  $13.00  fee  will 
be  retained  by  NASD. 

'^'The  Transfer  Processing  Fee  will  be 
assessed  for  all  transfer  and  re-license  Form 
U-4  filings.  $85.00  of  this  fee  will  be  retained 
by  NASD  as  its  CRD  Processing  Fee  and 
$40.00  will  be  disbursed  by  NASD  to  Amex 
as  its  Transfer  Fee. 

'^' The  Web  CRD  System  Transition  Fee  is 
a  one  time  fee  that  will  be  assessed  on  all 
individuals  whose  U-4s  will  be  refiled 
electronically  with  Web  CRD  as  part  of  the 
Exchange's  migration  to  Web  CRD.  The 
$85.00  fee  will  be  retained  by  NASD  as  its 
CRD  Processing  Fee. 

'8)  The  Termination  Fee  will  be  assessed  in 
connection  with  all  Form  U-5  filings.  This 
$35.00  [$30.00]  fee  will  be  disbursed  by 
NASD  to  Amex  as  its  Terminations  Fee. 

Amex  Equity  Fee  Schedule  through 
Other  Fees.  (No  change) 


n.  Self-Regulatorjr  Oi^ganization's 
Statement  of  the  Purpose  o(  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  requires  persons  who' 
perform  specified  functions  for 
members  and  member  organizations  to 
be  registered  with  the  Exchange.  The 
Exchange  also  requires  members  and 
member  organizations  to  report 
terminations  of  registered  persons.  All 
registration  filings  currently  are  made 
through  the  NASD's  Central  Registration 
Depository  system.  As  a  result,  Amex 
registration  fees  typically  reflect  a 
combination  of  Amex  and  NASD 
charges.  The  Amex  and  other  self- 
regulatory  organizations  use  the 
registration  process  (1)  to  ensure  that 
qualified  persons  are  employed  in  the 
securities  industry,  and  (2)  to  identify 
possible  regulatory  issues  associated 
with  individuals  who  seek  to  become 
associated  with  a  member  or  member 
organization  or  whose  registration  is 
terminated. 

The  Exchange  is  proposing  to  increase 
the  Amex  pjortion  of  the  aimual 
registration  renewal  fee  and  the 
Exchange's  termination  fee.  These 
increases  would  amount  to  $3.00  for  the 
renewal  fee  and  $5.00  for  the 
termination  fee. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act »  in  general  and 
furthers  the  objectives  of  Section 
6(b)(4)  6  in  particular  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
facilities. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

.  m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
immediately  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act,^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,^  in  that  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission^ and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.     ' 
SR-Amex-2003-96  and  should  be 
submitted  by  December  19,  2003. 


5-15  U.S.C.  78f. 
"15  U.S.C.  785b)(4). 


'  15  U.S.C.  78s(b)(3)(A)(ii). 
•  17  CFR  240.19b-4(fM2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  03-29661  Filed  11-26-03 ;  8:45  am] 
BHJUNQ  COM  ■010-01-P 


•17  CFR  200.30-3(a)(12). 

» 15  U.S.C.  78»(bKl). 
-    '  17  CFR  240.19b-*. 

'  See  letter  from  Christopher  R.  Hill,  Assistant 
General  Counsel,  CBOE  to  Leah  Mesfin,  Attorney, 
Division  of  Market  Regulation,  Commission,  dated 
November  13,  2003  ("Amendment  No.  1").  In 
Amendment  No.  1,  CBOE  modified  its  argument  in 
support  of  the  proposal. 
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may  be  ncamined  at  the  places  specified 
in  Item  V  below.  CBOE  has  prepared 
summai  ies,  set  forth  in  sections  A,  B, 
and  C  b  ilow,  of  the  most  significant 
aspects  Qf  such  statements. 

A.  Self-fiegulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutoiy  Basis  for.  Proposed  Rule 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raton*  Na  34-48815;  Fito  Na  SR-CBOE- 
2003-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  PrdiMsed  Rule  Change  and 
AniendnMnt  No.  1  Thereto  by  the 
Chicago  Board  Ofitlons  Exchange, 
Inc.,  Relating  to  Non-Memher  Market 
Maker  TransactkMi  Fees 

November  20,  2003.  ■ 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  30, 
2003.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  CBOE.  On 
November  13,  2003.  CBOE  filed 
Amendment  No.  1  by  facsimile.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
'  change  from  interested  persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  change  its  Fee 
Schedule  to  increase  transaction  fees  for 
orders  originating  from  non-member 
market  makers  by  $.02  per  contract.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


Change 

1.  Purpitse 

Curre  Qtly,  the  Exchange  charges 
transact  ion  fees  for  orders  executed  on 
behalf  c  f  non-member  market  makers 
(i.e.,  thQse  designated  with  an  "N" 
origin  cpde)  that  are  equal  to  member 
market  naker  and  member  firm  rates  in 
the  equ  ties  and  QQQ  options  ($.19  per 
contrac :)  and  equal  to  customer  rates  in 
index  products  ($.15  to  $.40).  CBOE 
repress  its  that  Exchange  membBrs  have 
compla  ned  that  such  equivalence  of 
fees  is  t  infair  to  Exchange  members, 
who  pa  f  a  variety  of  additional  fees 
througt  their  membership  in  the 
Exchan  ;e  to  help  offset  the  Exchange's 
expensi  is.  In  order  to  more  fairly  assess 
Exchan  ;e  costs  among  the  individuals 
and  or|  uiizations  who  avail  themselves 
of  the  I  ^change's  trading  opportunities, 
the  Exc  lange  proposes  to  increase 
transac  ion  fees  for  N  orders  by  $.02  per 
contrac  t. 

In  cotmection  with  the  $.02  increase, 
the  Exchange  notes  two  points.  First,  the 
ExchaiKe  notes  that  since  it  does  not 
permit  pon-members  to  enter  orders  on 
the  Exdiange,  the  Exchange  will  not  be 
directlv  assessing  any  such  fees  upon 
non-m(  mbers.  Second,  the  Exchange 
notes  t  lat  the  $.02  increase  will  not , 
apply  t }  linkage  orders. 

2.  Stati  tory  Basis 

The  bcchange  believes  that  the 
propos  )d  rule  change  is  consistent  with 
sectioE  6(b)  of  the  Act  *  in  general,  and 
further  i  the  objectives  of  Section  6(b)(4) 
of  the  Act  ^  in  particular,  in  that  it  is 
designad  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  cnarges  among  Exchange  members 
and  issuers  and  other  persons  using  its 
faciliti^ 


B.  Sel 
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egulatory  Organization's 
nt  on  Burden  on  Competition 

change  does  not  believe  that 
osed  rule  change  will  impose 
den  on  competition  not 

or  appropriate  in  furtherance 
OSes  of  the  Act. 


C.  Self-Regulatory  Orgfiiuzation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  EfiGectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of- 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-33  and  should  be 
submitted  by  December  19,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  03-29660  Filed  11-26-03 ;  8:45  am] 

■HUNG  CODE  W10-01-F 


.C.  78f[b). 
i.C.  78f[b)(4). 


B 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34^48811;  Fiia  No.  SH-ISE- 
2003-25] 

SeH-Reguiatory  Organizations;  Notica 
of  Filing  and  Immediata  Effactlvanesa 
of  a  Proposed  Rula  Change  and 
Amendment  No.  1  Thereto  by  the 
international  Stock  Exchange,  inc.  To 
Amend  Rules  713  and  715  To  Add 
Definitions  for  Aii-or-None  Orders, 
Stop  Orders  and  Stop  Limit  Orders 

November  20,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  October 
16,  2003,  the  International  Stock 
Exchange,  Inc.  ("ISE"  or  "Exchange") 
filed  with  the  Seciirities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Exchange  has  filed  the  proposal  as  a 
"non-controversial"  rule  change 
pursuant  to  section  19(b)(3)(A)(iii)  of  the 
Act,3  and  Rule  19b-4(fK6)  thereunder," 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  ^  On 
November  13,  2003,  the  ISE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Rules  713  and  715  to  add  definitions  for 
all-or-none  orders,  stop  orders  and  stop 
limit  orders.  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Proposed 
new  language  is  in  italics;  proposed 
deletions  are  in  [brackets]. 
***** 

Rule  715.  Types  of  Orders 

(c)  All-Or-None  Orders.  An  all-or- 
none  order  is  a  limit  or  market  order 
that  is  to  be  executed  in  its  entirety  or 
not  at  all. 


'  15  U.S.C.  78s(b)(l).  ' 
2 17  CFR  240.19b-4. 
M5  U.S.e.  78s(b)(3)(A). 

*  17  CFR  240.19b-4(f)(6)(iii). 

*  The  ISE  provided  a  five-day  written  notice  to 
the  Commission  of  its  intent  to  file  the  proposal. 
The  ISE  has  requested  the  Commission  to  waive  the 
30-day  operative  delay.  See  Rule  19b-4(f)(6)(iii) 
tmdei  the  Act.  17  CFR  240.19b-4(f)(6)(iii). 

^  See  letter  from  Katherine  Simmons,  Vice 
President  and  Associate  General  Counsel,  ISE,  to 
Theodore  Lazo,  Senior  Special  Coimsel,  Division  of 
Market  Regulation,  Commission,  Dated  November 
13.  2003  ("Amendment  No.  1"). 


(d)  Stop  Orders.  A  stop  order  is  an 
order  that  becomes  a  market  order  when 
the  stop  price  is  elected.  A  stop  order  to 
buy  is  elected  when  the  option  is  bid  or 
trades  on  the  ISE  at,  or  above,  the 
specified  stop  price.  A  stop  order  to  sell 
is  elected  when  the  option  is  offered  or 
tmdes  on  the  ISE  at.  or  below,  the 
specified  stop  price. 

(e)  Stop  Limit  Orders.  A  stop  limit 
order  is  an  order  that  becomes  a  limit 
order  when  the  stop  price  is  elected.  A 
stop  limit  order  to  buy  is  elected  when 
the  option  is  bid  or  trades  on  the  ISE  at, 
or  above,  the  specified  stop  price.  A  stop 
limit  order  to  sell  becomes  a  sell  limit 
order  when  the  option  is  offered  or 
trades  on  the  ISE  at,  or  below,  the 
specified  stop  price. 

Rule  713.  Priority  of  Quotes  and  Orders 


Supplementary  Material  to  Rule  713 

***** 

.02  All-or-none  orders,  as  defined  in 
Rule  715(c),  are  contingency  orders  that 
have  no  priority  on  the  book.  Such 
orders  are  maintained  in  the  system  and 
remain  available  for  execution  after  all 
other  trading  interest  at  the  same  price 
has  been  exhausted. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  iite  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  The  Exchange 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Rules  713  and  715  to  add  definitions  for 
all-or-none  orders,  stop  orders  and  stop 
limit  orders.  The  definitions  of  these 
three  order  types  are  consistent  with  the 
definitions  contained  in  other 
exchanges'  rules.^  An  all-or-none  order 
is  a  limit  or  market  order  that  is  to  be 
executed  in  its  entirety  or  not  at  all.  All- 
or-none  orders  ar^ontingency  orders 
that  have  no  priority  on  the  book.  Such 


orders  are  maintained  in  the  system  and 
remain  available  for  execution  after  all 
other  trading  interest  at  the  same  price 
has  been  exhausted. 

Stop  orders  are  defined  as  orders  that 
become  market  orders  when  the  stop 
price  is  elected.  A  stop  order  to  buy  is 
elected  when  the  option  is  bid  or  trades 
on  the  ISE  at,  or  above,  the  specified 
stop  price.  A  stop  order  to  sell  is  elected 
when  the  option  is  offered  or  trades  on 
the  ISE  at,  or  below,  the  specified  stop 
price.  When  the  stop  price  is  elected, 
the  system  releases  a  market  order  into 
the  market  and  the  order  would  be    < 
handled  in  the  same  manner  as  any 
other  market  order. 

Stop  limit  orders  are  defined  as  orders 
that  become  limit  orders  when  the  stop 
price  is  elected.  A  stop  limit  order  to 
buy  is  elected  when  the  option  is  bid  or 
trades  on  the  ISE  at,  or  above,  the 
specified  stop  price.  A  stop  limit  order 
to  sell  is  elected  when  option  is  offered 
or  trades  on  the  ISE  at,  or  below,  the 
specified  stop  price.  Once  the  stop  price 
is  elected,  the  limit  order  is  placed  on 
the  ISE  book  and  would  be  handled  in 
the  same  manner  as  any  other  limit 
order  on  the  ISE  book.  In  Amendment 
No.  1,  the  Exchange  has  represented  that 
stop  and  stop  limit  orders  will  be 
elected  automatically  by  the  system 
without  manual  intervention  by  any 
market  participant,  and  that  no-market 
participant  on  the  ISE  will  be  able  to 
view  pending  stop  and  stop  limit  orders 
in  the  system. 

2.  Statutory  Basis 

The  ISE  beUeves  that  the  rule  change 
is  consistent  with  section  6  of  the  Act 
in  general «  and  Section  6(b)(5)  of  the 
Act  in  particular.^  The  Exchange 
believes  that  the  proposed  rule  change 
is  intended  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  also  believes  that  new  order 
types  will  offer  investors  new  trading 
opportunities  on  the  Exchange  and 
enhance  the  Exchange's  competitive 
position. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  biu-den  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


'  See,  e.g.,  CBOE  Rule  43.2. 


•15U.S.C.  78t 
•15U.S.C.  7««bM5). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  (Xhers 

The  Exchange  has  not  solicited,  and  ' 
does  not  intend  to  solicit,  conunents  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  firom 
members  or  other  interested  parties. 

m.  Date  of  Efiiectiveness  of  the  . 
Propoaed  Rule  Oumge  and  Timing  for 
Commisrion  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended,  does  not:  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  the 
proposal  is  consistent  with  the 
protection  of  investors  and  the  public 
interest;  and  the  Exchange  has  given  the 
Commission  written  notice  of  its 
intention  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  filing,  or  such  shorter  time  as 
designated  by  the  Commission,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ^°  and  Rule  19b- 
4(0(6)**  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate^uch  nile  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intoest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.*^  The  Commission 
has  decided  to  waive  the  30  day 
operative  delay  and  designates  that  the 
proposal  become  operative  upon  filing 
with  the  Commission  because  the 
proposed  rule  change  permits  the 
implementation  of  all-or-none,  stop,  and 
stop  limit  orders  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  %vritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  amend^ 
proposal  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 


">lSU.S.C78«(bX3KA). 

"  17  CFR  240.19b-«(f)(6). 

"For  puxpoMi  of  calculatiog  the  60-day 
•bragtfiaa  pariod,  the  Cammisncm  considets  the 
period  to  have  oommencad  on  November  13,  2003. 
the  date  the  ISE  filed  Amendment  No.  1. 


Washin  ^on,  DC  20549-0609.  Copies  of 
the  sub  aission,  all  subsequent 
amendi  lents,  all  written  statements 
with  reipect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commuiiications  relating  to  the 
propos^  rule  change  between  the 
Commission  and  any  person,  other  than 
those  tnat  may  be  withheld  from  the 
public  ih  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
availabe  for  inspection  and  copying  at 
the  priD  cipal  office  of  the  ISE. 

All  SI  bmissions  should  refer  to  File 
No.  SR-  ISE-2003-25  and  should  be 
submitt  }d  by  December  19,  2003. 

For  th(  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margare^  H.  McFarland, 

Deputy  Secretary. 


[FRDoc. 
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t  to  Section  19(b)(1)  of  the 
s  Exchange  Act  of  1934 
and  Rule  19b— 4  thereimder,^ 
hereby  given  that  on  October 
,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through,  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Conunission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  Section 
19(b)(3IA)  of  the  Act  3  and  Rule  19b- 
4(f)(6)  tsereunder,'*  which  renders  the 
propos^  effective  upon  filing  with  the 


"17  ate  200.3O-3(a)(12). 

'i5U.a|c7a«(bKi)- 

'17CFl240.19b-«. 
» 15  UaC  788(b)(3)(A). 
'17CFi240.191>-4(f)(6). 


Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  6130  to  further  clarify  the  reporting 
requirements  applicable  to  transactions 
conducted  through  electronic 
communications  networks  ("ECNs") 
and  reported  to  the  Automated 
Confinnation  Transaction  Service 
("ACT").  These  reporting  requirements 
were  recently  codified  by  SR-NASI>- 
2003-98.^  Nasdaq  is  also  proposing  to 
delay  imtil  November  10,  2003  the 
implementation  of  rule  changes  effected 
by  SR-NASD-2003-98. 

The  text  of  the  proposed  rule  change 
is  set  forth.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


03-29622  Filed  11-26-03;  8:45  am]       * 


6100.  AUTOMATED  CONFIRMATION 
TRANSACTION  SERVICE  [ACT) 

6130.  Trade  Report  Input 

(a)-(b)  No  change. 

(c)  Which  Party  Inputs  Trade  Reports 
to  ACT 

ACT  Participants  shall,  subject  to  the 
input  requirements  below,  either  input 
trade  reports  into  the  ACT  system  or 
utilize  the  Browse  feature  to  accept  or 
decline  a  trade  within  the  applicable 
time-frames  as  specified  in  paragraph 
(b)  of  this  Rule.  Trade  data  input 
obligations  are  as  follows: 

(1)-(S)  No  change. 

(6)  in  transactions  conducted  through 
two  ACT  ECNs  or  an  ACT  ECN  AND  an 
ECN  that  is  not  an  ACT  ECN,  an  ACT 
ENC  shall  be  responsible  for  complying 
with  the  requirements  of  paragraph  (5) 
above  for  reporting  a  transaction 
executed  through  its  facilities,  and  an 
ECN  that  routed  an  order  to  it  for 
execution  shall  be  deemed  to  be  and 
Order  Entry  Firm  [a  Market  Maker]  for 
purposes  of  the  rules  for  determining 
reporting  parties  reflected  in  paragraphs 
(1),  [(2),]  (3).  and  (4)  above:  and 

(7)  No  change. 
(d)-(e)  No  change. 


s  Nasdaq  asked  the  Commission  to  waive  the  5- 
day  pre-fiUng  notioe  lequiremMit  and  the  30-day 
operatiTe  delay.  See  Rule  19b-4(0(6)(iii)  and  17 
CFR  240.l9b-4(f)(6)(iii). 

"  Securities  KxdiangB  Act  Release  No.  48442 
(September  4. 2003).  88  FR  53767  (September  12. 
2002). 


n.  Sdf-RiBgulaloiy  Or'gaiiizatioii's 
Statement  of  the  Pntpoee  of,  and 
Statutoty  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Ckimmission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
Slunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose  ' 

hi  SR-NASD-2003-98,  Nasdaq 
recently  amended  the  various  NASD 
rules  governing  trade  reporting  to  define 
with  greater  clarity  the  reporting 
obligations  applicable  to  transactions 
executed  through  ECNs  that  are  reported 
to  ACT.''  hi  general,  SR-NASD-2003-98 
was  not  intended  to  require  ECNs  to 
modify  their  current  trade  reporting 
practices.  Rather,  the  purpose  of  the 
filing  was  to  codify  these  practices  in 
the  form  of  clear,  enforceable  rules  to 
provide  greater  guidance  to  market 
participants. 

Since  the  approval  of  SR-NASD- 
2003-98,  however,  several  ECNs  have 
informed  Nasdaq  that  one  aspect  of  the 
rule  change  would  result  in  an 
alternation  of  current  practices  (and 
associated  programming  costs),  and 
"Nasdaq  has  concluded  3iat  this 
alternation  would  not  result  in  any 
offsetting  benefit.  NASD  Rule  6130 
provides  that  where  one  ECN-routes  an 
order  to  another  ECN  that  executes  the 
order,  the  ECN  that  executes  the  order 
would  be  responsible  for  reporting  the 
transaction,  or  requiring  a  subscriber  to 
report  the  transaction,  in  accordance 
with  one  of  the  three  basic  methods  for 
trade  reporting  established  by  the  rule. 
For  purposes  of  allocating  trade 
reporting  responsibility  between  ECN 
subscribers,  the  routing  ECN  would  be 
deemed  to  be  a  market  maker.  The  ECNs 
that  are  affected  by  this  rule  have 
informed  Nasdaq,  however,  that  in  ^ch 
circimistances  they  have  treated  the 
routing  ECN  as  an  order  entry  finn. 
Thus,  where  an  executing  ECN  reports 
trades  for  its  subscribers  and  identifies 
a  subscriber  as  the  reporting  party, 
when  the  ECN  receives  an  order  bom  a 
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routing  ECN  that  is  matched  against  the 
order  of  an  order  entry  firm  or  another 
ECN,  the  sell  side  has  generally  been 
identified  as  the  reporting  party.  If  the 
executing  ECN  matched  the  routed 
order  against  the  order  of  a  market 
maker,  however,  the  market  maker  has 
been  identified  as  the  reporting  party. 
The  same  priority  rules  would  also 
apply  when  the  executing  ECN  uses  the 
trade  reporting  model  in  which  it 
requires  one  of  its  subscribers  to  report 
the  trade. 

The  benefit  sought  to  be  gained  from 
SR-NASD-2003-98  was  to  enhance 
predictability  and  enforceability  by 
codifying  existing  practices.  In  keeping 
with  these  goals,  Nasdaq  believes  that  it 
is  acceptable  for  executing  ECNs  to  treat 
routing  ECNs  as  order  entry  firms.  Thus, 
Nasdaq  proposes  to  amend  NASD  Rule 
6130(cK6)  accordingly. 

In  order  to  allow  lor  adequate  notice 
to  market  participants  of  this  additional 
change,  Nasdaq  is  also  proposing  to 
delay  the  effective  date  of  SR-^ASD- 
2003-98  for  an  additiohal  two  weeks, 
until  November  10,  2003.  Nasdaq  had 
previously  delayed  this  effective  date 
from  October  6,  2003  until  October  27, 
2003.8  Nasdaq  will  inform  market 
participants  of  the  delay  and  the  rule 
change  through  a  Head  Trader  Alert 
posted  on  www.nasdaqtrader.com. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15  A  of  the  Act,^  in 
general,  and  with  Section  15A(b)(6)  of 
the  Act,i°  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest.  The  proposed  rule  change  will 
clarify  the  trade  reporting  obligations 
associated  with  transactions  conducted 
through  ECNs  but  will  minimize  the 
extent  to  which  ECNs  will  be  required 
to  implement  non-substantive 
modifications  to  existing  practices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  \yill  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
.  Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  (iii)  become 
operative  for  30  days  fit)m  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate;  and 
the  Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing,  or  such 
shorter  time  as  designated  by  the 
Commission,  it  has  become  effective 
pursuant  to  Section  19(b)(3){A)  of  the 
Act"  and  Rule  19b-4(f)(6)i2 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears    - 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Afct. 

Nasdaq  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
o(>erative  delay.  The  Commission 
believes  waiving  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  both  the  trade  reporting 
rules  approved  by  the  Commission  in 
SR-NASD-2003-98  and  the  minor 
ihodification  to  those  rules  proposed  in 
SR-NASD-2003-160  to  take  effect 
without  undue  delay,  thereby  lessening 
the  extent  to  which  ECNs  that  use  ACT 
would  be  required  to  make  non- 
substantive modifications  to  their 
existing  trade  reporting  practices.  ^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 


'  Securities  Exchange  Act  Release  No.  48442 
(September  4,  2003),  68  FR  53767  (September  12, 
2002)  (SR-NASD-2003-98)  (approval  order). 


B  Securities  Exchange  Act  Release  No.  48625 
(October  10,  2003).  68  FR  59961  (October  20,  2003) 
(SR-NASD-2003-152). 

915U.S.C780-3. 

"•15U.S.C.  78o-3(b)(6). 


"  15  U.S.C.  7B8(b)(3)(A). 

"17  CFR  240.19b-4(f)(6). 

'^  Fot  piuposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 
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written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comi&ission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-160  and  should  be 
submitted  by  December  19,  2003. 

For  the  Ck)inmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Maigarat  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-29623  Filed  11-26-03;  8:45  am] 

MLUNQ  COPE  W10-01-4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  34-48816;  File  No.  SR-Phlx- 
200»-10] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  ttie  Philadelphia  Stocic 
Exchange,  Inc.  Relating  to  Remote 
Primary  SfMcialists 

Novemlrar  20, 2003. 

On  February  26,  2003,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  permit 
"primary  specialists"  to  trade  away 
firom  the  Phlx  floor  in  limited 
circumstances.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  September  29, 
2003.3  Y\xQ  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  Phlx's  proposed  rule 
diange. 


•«  17  cm  200.30-3(a)(12). 

>  15  U.S.C  78s(b)(l). 

»17CFR240.19b-«. 

'  See  Securities  Exchange  Act  Release  No.  48515 
(September  22,  2003),  M  FR  56031  (September  29, 
2003). 


Unde  r  Phlx  Rule  460,  multiple 
special:  tts,  one  of  which  is  identified  as 
the  "pr  mary  specialist,"  *  currently 
may  tra  ie  a  particular  security  on  the 
equity  t  rading  floor  of  the  Phlx.s  Prior 
to  the  a  loption  of  Phlx  Rules  460  and 
229A,  e  ich  equity  security  traded  on  the 
floor  of  Uie  Phlx  was  allocated  to  only 
one  specialist  unit.  Phbc  Rule  460 
allows  approved  specialist  units  to  trade 
one  or  more  securities  as  "competing 
specialists."  ^  There  must  be  a  primary 
specialet  in  a  particular  security  in 
order  for  there  to  be  competing 
special^ts  in  that  security.'^  Competing 
specialipts  have  the  same  affirmative 
and  negative  obligations  imder  Phlx 
Hule  20 }  as  primary  specialists. 

Purst  ant  to  Phlx  Rule  461,  the  Phbc 
also  op(  rates  a  program  whereby 
compet  ng  Phlx  specialist  units  conduct 
special]  it  trading  activities  off  the  Phlx 
trading  loor  using  PACE  ^  terminals  and 
related  i  equipment.  The  Commission 
granted  approval  of  the  Phlx's  remote 
compet  ng  specialist  program  subject  to 
the  com  lition  that  the  Phbc  "have  in 
place  sj  ecific  information  barrier 
policies  and  surveillance  policies  that 
are  consistent  with  the  Exchange's 
existing  rules  and  that  are  acceptable  be 
the  Con  mission's  Office  of  Compliance 
Inspect  ons  and  Examinations 
("OCIE")."9 

The  F  hlx  now  proposes  to  establish  a 
similar  Drogram  whereby  primary 
special!  >ts  would  be  permitted  to 
conduct  specialist  trading  activities  off 


Bale: 


*Phlx 
specialist 

'Primar ' 
specialist 
Allocatioi 
The  PrimMry 
Specialist  or 
of  any  pai  :icular 


5  See 
(Decembe ' 
(order 
specialist 

6  Phlx 
specialist 


01 


specialist 
Allocati 
pursuant 
Specialist  may 
the  Non-1 
particular  Directed 

'APhb 
a  primi 
basis,  or 
primary 

•PACE 
execution 
Phbc 


ap{  roving  ( 


Rule: 


229A(b)(5)  defines  "primary 
as  follows: 

Specialist'  shall  mean  the  primary 
identified  as  such  by  the  Equity 
,  Evaluation,  and  Securities  Committee. 
Specialist  may  be  either  the  Directed 
the  Non-Directed  Specialist  in  the  case 
Directed  Order.  The  Primary 
Specialistjshall  be  deemed  to  be  the  Directed 
Specialist  with  respect  to  any  Non-Directed  Order. 
Securities  Exchange  Act  Release  No.  45183 
21.  2001).  67  FR  118  Oanuary  2.  2002) 

establishment  of  a  competing 
program  at  the  Phbc)  (SR-Phbc-2001-97). 

229A(b)(6)  defines  "competing 
as  follows: 
'Compe  ing  Specialist'  shall  mean  any  competing 
identified  as  such  by  the  Equity 

Evaluation,  and  Securities  Committee 
1 0  [Phbc]  Rule  460.  A  Competing 

be  either  the  Directed  Specialist  or 
C  irected  Specialist  in  the  case  of  any 
"  Order, 
specialist  may  trade  some  securities  on 
is  and  other  securities  on  a  competing 
trade  all  its  securities  on  either  a 
a  competing  liasis. 

s  the  electronic  order  routing,  delivray 
and  reporting  system  used  to  access  the 
[  Equity  Floor.  See  Phlx  Rules  229  and  229A. 
>  Seoul  lies  Exchange  Act  Release  No.  45184 
(Decemba   21,  2001),  67  FR  622  (January  4,  2002) 
(order  ap]  roving  the  establishment  of  the  Phlx's 
remote  sp  scialist  program)  (SR-Phlx-2001-98). 


lary  bas: 
I  lade  t 


the  Phbc  trading  jQooT.i°  The  Phbc  has 
represented  that  its  current  rules, 
policies,  and  practices  with  respect  to 
information  barriers  and  surveillance 
are  adequate  to  support  remote  trading 
by  primary  speciaUsts  at  the  Phlx.^^ 
Moreover,  the  Phbc  has  represented  that 
it  will  examine  remote  primary 
speciabst  locations  to  ensure  adequate 
compliance  with  Phlx  rul«s.i^2  Thus,  the 
Commission  believes  that  Phlx  has 
addressed  confidentiality  issues 
associated  with  allowing  remote 
primary  specialists  to  trade  fi-om  remote 
locations  in  proximity  to  a  diversified 
broker-dealer's  other  off-floor 
operations.  Member  firms'  traders 
should  not  get  a  market  advantage 
because  of  their  physical  proximity  to  a 
specialist  trading  unit,  and  vice  versa. 
Based,  in  part,  on  the  Phbc's 
representation  that  it  has  in  place 
adequate  information  barrier  policies 
and  surveillance  procedures,  the 
Commission  is  approving  the  Phlx's 
remote  primary  specialist  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange."  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,^"*  which  requires,  among  other 
things,  that  the  Phlx's  ndes  he  designed 
to  prevent  fiaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in,  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  fi^e  and 
open  market  and  a  national  market 


'°1rhe  Conunission  reiterates  that  while  the 
remote  specialist  program,  which  now  includes 
primary  specialists,  may  have  the  effect  of  attracting 
additional  order  flow  to  the  Phlx,  this  must  occur 
consistent  with  best  execution  principles. 
Accordingly,  the  broker-dealer  must  rigorously  and 
regularly  examine  the  executions  likely  to  be 
obtained  for  customer  orders  in  the  different 
markets  trading  the  seciuity,  in  addition  to  any 
other  relevant  considerations  in  routing  cnistomer 
orders. 

''Telephone conversation  between  Carla 
Behnfeldt,  Director,  Legal  Department  New  Product 
Development  Group,  Phlx,  and  Patrick  M.  Joyce, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  on  November  19,  2003. 

"  Telephone  conversation  between  Edith 
Hallahan,  Deputy  General  Counsel,  Phlx,  and 
Florence  Hannon,  Senior  Special  Counsel,  Division 
of  Market  Regulation,  Commission,  on  November 
20,  2003. 

'3  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  imptact  on 
efBciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  U.S.C  78«[b)(5). 
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system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  Phlx's 
proposal  to  permit  primary  specialists  to 
trade  on  a  remote  basis  in  limited 
circmnstances  may  reduce  costs,  add 
liquidity,  and  promote  competition,  and 
lead  to  a  greater  niunber  of  securities 
trading  on  PACE,  thereby  benefiting 
investors. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act ",  that  the 
proposed  rule  change  (SR-Phbc-2003- 
10)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 's 

Margaret  H.  McFarland, 

Deputy  SecTetary. 

[FR  Doc.  03-29662  Filed  11-26-03;  8:45  am] 

BILLING  CODE  SOIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
Charter  Re-establlshment 

Re-establishment  of  Advisory 
Committees 

We  publish  this  notice  following  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63)  to 
renew  Small  Business  Administration 
(SBA)  discretionary  Advisory 
Committees.  The  General  Sendees 
Administration's  Committee 
Management  Secretariat  has  determined 
that  renewal  is  in  the  public  interest. 

1.  National  Advisory  Council 

The  Council  will  provide  advice, 
ideas  and  opinions  on  SBA  progreuns 
and  small  business  issues.  The 
Council's  scope  of  activities  includes 
reviewing  SBA  programs  and  informing 
SBA  of  current  small  business  issues.  Its 
members  provide  an  essential 
connection  between  SBA,  SBA  program 
participants,  and  the  small  business 
community  nationwide. 

2.  District  Advisory  Councils 

The  District  Advisory  Councils 
provide  advice  and  recommendations  to 
the  SBA  regarding  the  effectiveness  of 
and  need  for  SBA  programs,  particularly 
within  the  local  districts.  Official 
designations  include: 

1.  Alabama  District  Advisory  Council 
(formerly  Birmingham  District 
Advisory  Coimcil) 

2.  Buffalo  District  Advisory  Coimcil 

3.  Columbus  District  Advisory  Coimcil 

4.  Connecticut  District  Advisory 
Coimcil  (formerly  Hartford  District 
Advisory  Council) 


'5 15  U.S.C.  78s(b)(2). 

'6  17CFR200.30-3(a){12). 


5.  Georgia  Dktrict  Advisory  Council 
(formerly  Atlanta  District  Advisory 
Council) 

6.  Hawaii  District  Advisory  Council 
(formerly  Honolulu  District  Advisory 
Council) 

7.  Houston  District  Advisory  Council 

8.  Indiana  District  Advisory  Council 
(formerly  IndianapoUs  District 
Advisory  Council) 

9.  Louisiana  District  Advisory  Council 
(formerly  New  Orleans  District 
Advisory  Council) 

10.  Maine  District  Advisory  Council 
(formerly  Augusta  District  Advisory 
Council) 

11.  Minnesota  District  Advisory  Council 
(formerly  Minneapolis  District 
Advisory  Council) 

12.  Montana  District  Advisory  Council 
(formerly  Helena  District  Advisory 
Council) 

13.  North  Florida  District  Advisory 
Council 

14.  Oregon  District  Advisory  Council 
(formerly  Portland  District  Advisory 
Council) 

15.  Pittsburgh  District  Advisory  Council 

16.  Rhode  Island  District  Advisory 
Council  (formerly  Providence  District 
Advisory  Council) 

17.  Richmond  District  Advisory  Council 

18.  Santa  Ana  District  Advisory  Council 

19.  Utah  District  Advisory  Council 
(formerly  Salt  Lake  City  District 
Advisory  Council) 

20.  Vermont  District  Advisory  Council 
(formerly  Montpelier  District 
Advisory  Council) 

21.  Washington,  DC  District  Advisory 
Council 

22.  West  Virginia  District  Advisory 
Council  (formerly  Clarksburg  District 
Advisory  Council) 

23.  Wisconsin  District  Advisory  Council 
(formerly  Madison  District  Advisor\' 
Council) 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information,  contact. 
Kimberly  Mace,  Committee 
Management  Specialist,  409  Third 
Street.  NW.,  Washington,  DC  20416; 
telephone  (202)  401-8252. 

Scott  R.  Morris, 

Deputy  Chief  of  Staff. 

(FR  Doc.  03-29713  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  ^O2S-0^-^> 

SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Hearing;  Region 
IV  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  IV  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  NaUonal 


Ombudsman  will  hold  a  Public  Hearing 
on  Tuesday,  December  9,  2003  at  1  p.m.  ■■ 
at  1 720  Peachtree  Street,  Room  197, 
Atlanta,  GA  30309,  to  receive  comments 
and  testimony  from-  small  business 
owners,  small  government  entities,  and 
small  non-profit  organizations 
concerning  regulatory  enforcement  and 
compliance  actions  taken  by  federal 
agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Annette 
Rodriguez  in  writing  or  by  fax,  in  order 
to  be  put  on  the  agenda.  Aimette 
Rodriguez,  Georgia  District  Office,  233 
Peachtree  Street,  NE  Suite  1900, 
Atlanta,  GA  30303,  phone  (404)  331- 
0100x614,  fax  (404)  331-0101  or  (202) 
481-0288.  e-mail: 
annette.rodhguez@sba.gov. 

For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 

Dated:  November  21.  2003. 
Peter  Sorum, 

National  Ombudsman  (Acting). 
(FR  Doc.  03-29712  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  MOS-OI-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13,  the  Paperwork 
Reduction  Act  of  1995,  effective  October 
1,'1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  approval  of  existing 
information  collections,  revisions  to 
OMB-approved  information  collections, 
and  extensions  (no  change)  of  OMB- 
approved  information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility,  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
jand/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 
(OMB),  Office  of  Management  and 

Budget.  Attn:  Desk  Officer  for  SSA, 
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New  Executive  Building,  Room 
10235.  725  17th  St..  NW.  Washington. 
DC  20503,  Fax:  202-395-6974, 
(SSA),  Social  Seciuity  Administration, 
DCFAM,  Attn:  Reports  Clearance 
Officer,  1338  Annex  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  fending  at  SSA  and  will  be 
submitted  to  0MB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

1.  Certificate  of  Support— 20  CFR 
404.408a.  404.370,  and  404.750—0960- 
0001.  The  ufformation  collected  by  form 
SSA-760-F4  is  used  to  determine 
whether  a  deceased  worker  provided 
one-h^f  support  required  for 
entitlement  to  Social  Security  parent's 
or  spouse's  benefits.  The  information 
will  also  be  used  to  determine  whether 
the  Government  pension  offset  would 
apply  to  the  applicant's  benefit 
payments.  The  respondents  are  parents 
of  Jdeceased  workers  or  spouses  who 
may  be  subject  to-Govemment  pension 
offset. 

Type  of  Request:  Extension  of  an 
OKffl-approved  information  collection. 

Number  of  Respondents:  18.000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  4,500 
hoiu%. 

2.  Notice  Regarding  Substitution  of 
Party  Upon  Death  of  Claimant— 20  CFR 
404.957(c)(4)  and  416.1457(c)(4)— 0960- 
0288.  When  a  claimant  for  Social 
Security  or  Supplemental  Security 
Income  benefits  dies  while  a  request  for 
a  hearing  is  pending,  the  hearing  will  be 
dismissed  unless  an  eligible  individual 
makes  a  written  request  to  SSA  showing 
that  he  or  she  would  be  adversely 
affected  by  the  dismissal  of  the 
deceased's  claim.  An  individual  may 
satisfy  this  requirement  by  completing 
an  HA-539.  SSA  uses  the  information 
collected  to  document  the  individual's 
request  to  be  made  a  substitute  party  for 
a  deceased  claimant,  and  to  make  a 
decision  on  whom,  if  anyone,  should 
become  a  substitute  party  for  the 
deceased.  The  respondents  are 
individuals  requesting  hearings  on 
behalf  of  deceased  claimants  for  Social 
Security  benefits. 

Type  of  Request:  Extension  of  an 
ONffl-approved  information  collection. 
Number  of  Respondents:  10,548. 


Freqv  ency  of  Response:  1. 

Aven  ge  Burden  Per  Response:  5 
minute^ 

Estimated  Annual  Burden:  879  hours. 

3.  Re<  uest  to  Resolve  Questionable 
Quarter ;  of  Coverage  (QC);  Request  for 
QC  Hist  }ry  Based  on  Relationship — 
0960-0!  75.  Form  SSA-512  is  used  by 
States  t«  request  clarification  from  SSA 
on  ques  ionable  QC  information.  The 
Persona  Responsibility  and  Work 
Opporti  jiity  Reconciliation  Act  states 
that  alie  ns  admitted  for  lawful  residence 
who  hai  e  worked  and  earned  40 
qualifyi  ig  QCs  for  Social  Security 
purpose  s  can  generally  receive  State 
benefits  Form  SSA-513  is  used  by 
States  t<  request  QC  information  for  an 
alien's  s  pouse  or  child  in  cases  where 
the  aliei  does  not  sign  a  consent  form 
giving  p  ermission  to  access  his/her 
Social  S  Bcurity  records.  QCs  can  also  be 
allocate  1  to  a  spouse  and/or  to  a  child 
under  ai  le  18.  if  needed,  to  obtain  40 
qualifying  QCs  for  the  alien.  The 
respondpnts  are  State  agencies  that 
require  >  JC  information  in  order  to 
determi  le  eligibility  for  benefits. 

Type  j/flequest;  Extension  of  an 
OMB-af  proved  information  collection. 
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SSA-512 


200,000 
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6,667 


SSA-513 


350,000 

1 

2 

11,667 


4.  Int(  mational  Direct  Deposit — 31 
CFR  21(^)960-NEW.  SSA  uses  the 
information  collected  on  the 
International  Direct  Deposit  (EDD)  Form, 
SSA-11 39  (Country),  to  enroll 
beneficipries  residing  abroad  in  the  IDD 
progranl  There  are  currently  39 
countrie  s  where  IDD  is  now  available, 
and  SS> .  plans  to  expand  this  service  to 
other  CO  untries  as  it  becomes  available. 
The  SSV  L-1199  (Country)-is  named 
accordii  g  to  the  country  for  its  intended 
use,  but  will  always  request  the  same 
basic  en  roUment  information.  This  form 
is  a  van  ition  of  the  SF-1 199  A,  Direct 
Deposit  Sign-Up  Form,  which  is  used  to 
enroll  a  beneficiary  in  direct  deposit  to 
a  U.S.  fmancial  institution.  The 
respondents  are  beneficiaries  living  in  a 
foreign  country  that  request  Direct 
Deposit  to  a  financial  institution  in  their 
coimtry  of  residence. 

Type  jf  Request:  New  information 
coUectii  in. 

Numler  of  Respondents:  5,000. 

Frequ  sncy  of  Response:  1. 

Averc  ge  Burden  Per  Response:  5 
minutes . 


Estimated  Annual  Burden:  417  hours. 

11.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publicatTon.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SiSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

1.  Annual  Earnings  Test  Direct  Mail 
Follow-Up  Program  Notices— 20  CFR 
404.452-455—0960-0369.  In  1997,  as 
part  of  the  initiative  to  reinvent 
government,  SSA  began  to  use  the 
information  reported  on  W-2's  and  self- 
employment  tax  returns  to  adjust 
benefits  under  the  earnings  test  rather 
than  have  beneficiaries'make  a  separate 
report,  which  often  showed  the  same 
information.  As  a  result,  beneficiaries 
imder  full  retirement  age  (FRA) 
complete  forms  SSA-L9778-SM-SUP, 
SSA-L9779-SM-SUP  and  SSA-L9781- 
SM  under  this  information  collection. 
With  the  passage  of  the  Senior  Citizen 
Freedom  to  Work  Act  of  2000,  the 
annual  earnings  test  (AET)  at  FRA  was 
eliminated.  As  a  result,  SSA  designed 
two  new  Midyear  Mailer  Forms.  SSA- 
L9784-SM  and  SSA-L9785-SM.  to 
request  an  earnings  estimate  (in  the  year 
of  FRA)  for  the  period  prior  to  the 
month  of  FRa.  Social  Security  benefits 
may  be  adjusted  based  on  tlie 
information  provided  and  this 
information  is  needed  to  comply  with 
the  law.  Consequently,  the  Midyear 
Mailer  program  has  become  an  even 
more  important  tool  in  helping  SSA  to 
ensure  that  Social  Seciuity  payments 
are  correct.  Respondents  are 
beneficiaries  who  must  update  their 
current  year  estimate  of  earnings,  give 
SSA  an  estimate  of  earnings  for  the 
following  year  and  an  earnings  estimate 
(in  the  year  of  FRA)  for  the  period  prior 
to  the  month  of  FRA. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  225.000. 

Frequency  of  Response:  1. 

Average  BurdenPer  Response:  10 
minutes. 

Estimated  Annual  Burden:  37.500 
hours. 

2.  Application  for  Lump  Sum  Death 
Payment— 20  CFR  404.390-404.392— 
0960-0013.  The  information  collected 
on  form  SSA-8  by  SSA  is  required  to 
authorize  payment  of  a  lump-siun  death 
benefit  to  a  widow,  widower,  or 
children  as  defined  in  Section  202(i)  of 
the  Social  Security  Act.  The 
respondents  are  widows,  widowers  or 
children  who  apply  for  a  lump-sum 
death  payment. 


Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  43,  850. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  7,308 
hours. 

3.  Petition  To  Obtain  Approval  Of  A 
Fee  For  Representing  A  Claimant  Before 
the  Social  Seciuity  Administration — 20 
CFR  Subpart  R,  404.1720,  404.1725, 
Subpart  F,  410.686b,  Subpart  O, 
416.1520  and  416.1525—0960-0104.  A 
representative  of  a  claimant  for  Social 
Security  benefits  must  file  either  a  fee 
petition  or  a  fee  agreement  with  SSA  in 
order  to  charge  a  fee  for  representing  a 
claimant  in  proceedings  before  SSA. 
The  representative  uses  Form  SSA-1560 
to  petition  SSA  for  authorization  to 
charge  and  collect  a  fee.  A  claimant  may 
also  use  the  form  to  agree  or  disagree 
with  the  requested  fee  amount  or  other 
information  the  representative  provides 
on  the  form.  SSA  uses  the  information 
to  determine  a  reasonable  fee  that  a 
representative  may  charge  and  collect 
for  his  or  her  services.  The  respondents 
are  claimants,  their  attorneys  and  other 
persons  representing  them. 

Type  of  Request:  Extension  of  an 
ONffl-approved  information  collection. 

Number  of  Respondents:  34,  624. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  17,312 
hours. 

4.  Student  Statement  Regarding 
School  Attendance — 20  CFR  404.351- 
352,  404.367-368—0960-0105.  The 
information  collected  on  Form  SSA- 
1372  is  needed  to  determine  whether 
children  of  an  insured  worker  are 
eligible  for  benefits  as  a  student.  The 
respondents  are  student  claimants  for 
Social  Security  benefits  and  their 
respective  schools. 

Type  of  Request:  Extension  of  an  OMB 
approved  information  collection. 

Number  of  Respondents:  200,000. 

Number  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  33,333 
hoiurs. 

5.  Application  of  Circuit  Court  Law — 
20  CFR  404.985  and  416.1485—0960- 
0581 .  SSA  regulations  at  20  CFR 
404.985  and  416.1485  inform  claimants 
of  their  right  to  request  that  a  published 
Acquiescence  Ruling  (AR)  be  appUed  to 
a  prior  determination  when  we  make  a 
determination  or  decision  on  a  claim 
between  the  date  of  the  Circuit  Court 
decision  and  the  date  we  publish  the 
AR.  The  regulations  also  specify  that 
claimants  can  request  that  the  AR  be 
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applied  to  a  prior  determination  or 
decision  by  submitting  a  statement  that 
demonstrates  how  the  AR  could  change 
the  prior  determination  or  decision. 
SSA  will  use  the  information  provided 
in  the  statement  to  readjudicate  the 
claim  if  the  claimant  demonstrates  the 
Ruling  could  change  the  prior 
determination.  The  respondents  are 
claimants  whose  determinations  or 
decisions  on  their  claims  may  be 
affected  by  an  AR. 

Type  of  Request:  Extension  of  an 
OMB-approved  collection. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  28,333 
hours. 

Dated:  November  21,  2003. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  03-29686  Filed  11-26-03;  8:45  am] 

BILUNG  CODE  4191-<e-P 


SOaAL  SECURITY  ADMINISTRATION 

The  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel 
Teleconference 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice  of  teleconference. 


DATES:  Friday,  December  5,  2003. 

Teleconference:  Friday  December  5, 
2003, 1:30  p.m.  to  3:30  p.m.  Eastern 
time. 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel  Conference  Call: 
Call-in  number:  888-323-2711. 
Pass  code:  PANEL. 
Leader/Host:  Sarah  Wiggms  Mitchell. 
SUPPLEMENTARY  INFORMATKm: 

Type  of  meeting:  This  teleconference 
meeting  is  open  to  the  public.  The 
interested  public  is  invited  to 
participate  by  calling  into  the 
teleconference  at  the  number  listed 
above.  Public  testimony  will  not  be 
taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  this 
teleconference  meeting  of  the  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel  (the  Panel).  Section  101(f)  of  Pub. 
L.  106-170  establishes  the  Panel  to 
advise  the  President,  the  Congress  and 
the  Commissioner  of  SSA  on  issues 
related  to  work  incentives  programs, 
planning  and  assistance  for  individuals 
with  disabilities  as  provided  under 
section  101(f)(2)(A)  of  the  Ticket  to 


Work  and  Work  Incentives  Advisory  Act 
(TWWHA).  The  Panel  is  also  to  advise 
the  Commissioner  on  matters  specified 
in  section  101(f)(2)(B)  of  that  Act, 
including  certain  issues  related  to  the 
Ticket  to  Work  and  Self-Sufficiency 
Program  established  imder  section 
101(a)  of  that  Act. 

Agenda:  The  Panel  will  deliberate  on 
the  implementation  of  TWWIIA  and 
conduct  Panel  business.  The  Panel  will 
be  discussing  the  Notice  of  Proposed 
Rule  Making  on  Expedited 
Reinstatement,  its  Annual  Report  and 
follow  up  items  from  its  November 
meeting.  The  agenda  for  this  meeting 
will  be  posted  on  the  Internet  at  http:/ 
/www.socialsecurity/work/panel  one 
week  prior  to  the  teleconference  or  can 
be  received  in  advance  electronically  or 
by  fax  upon  request. 

Contact  Information:  Records  are 
being  kept  of  all  Panel  proceedings  and 
will  be  available  for  public  inspection 
by  appointment  at  the  Panel  office. 
Anyone  requiring  information  regarding 
the  Panel  should  contact  the  TWWIIA 
Panel  staff  by: 

•  Mail  addressed  to  Ticket  to  Work 
and  Work  Incentives  Advisory  Panel 
Staff,  Social  Security  Administration. 
400  Virginia  Avenue,  SW,  Suite  700, 
Washington,  DC,  20024; 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6430; 

•  Fax  at  (202)  358-6440;  or 

•  E-mail  to  TWWUAPanel&ssa.gov. 

Dated:  November  14,  2003. 
Carol  Brenner, 
Designated  Federal  Official. 
(PR  Doc.  03-29688  Filed  11-26-03;  8:45  am] 

BttJJNG  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 
Senior  Executive  Service 

AGENCY:  Social  Security  Administration. 
ACnON:  Notice  of  Senior  Executive 
Service  Performance  Review  Board 
Membership. 

Tide  5,  U.S.  Code,  Section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978, 
Pub.  L.  95-454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

The  following  persons  will  serve  on 
the  Performance  Review  Board  which 
oversees  the  evaluation  of  performance 
appraisals  of  Senior  Executive  Service 
members  of  the  Social  Security 
Administration. 
Nicholas  M.  Blatchford,  Philip  A. 

Gambino,  Diane  B.  Garro,  Terns  A. 

King,  Nancy  A.  McCuUough,  Carolyn 

L.  Simmons,  Felicita  Sola-Carter, 
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Frederick  G.  Streckewald,  Paul  N.  Van 
de  Water,  Manuel  Vaz,  Alice  H.  Wade, 
John  B.  Watson,  Charles  M.  Wood 

Dated:  November  12,  2003. 
Reginald  F.  Wells, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  03-29687  Filed  11-26-03;  8:45  am] 
BILLMG  C006  4191-02-P 


DEPARTMENT  OF  STATE 
[PutHic  Notice  4544] 

Defense  Trade  Advisory  Group;  Notice 
of  Open  lAeeting 

agency:  Department  of  State. 
action:  Notice. 

The  Defense  Trade  Advisory  Group 
(DTAG)  will  meet  in  open  session  from 
9  a.m.  to  12  noon  on  Wednesday; 
December  17,  2003,  in  Room  1912  at  the 
U.S.  Department  of  State,  Hany  S. 
Truman  Building,  Washington,  DC. 
Entry  and  registration  will  begin  at  8:15. 
Please  use  the  building  entrance  located 
at  23rd  Street,  NW..  Washington,  DC. 
between  C&D  streets.  The  membership- 
of  this  advisory  committee  consists  of 
private  sector  defense  trade  specialists, 
appointed  by  the  Assistant  Secretary  of 
State  for  Political-Military  Affairs,  who 
advise  the  Department  on  policies, 
regulations,  and  technical  issues 
affecting  defense  trade.  The  purpose  of 
the  meeting  will  be  to  review  progress 
of  the  working  groups  and  to  discuss 
current  defense  trade  issues  and  topics 
for  further  study. 

Although  public  seating  will  be 
limited  due  to  the  size  of  the  conference 
room,  members  of  the  public  may  attend 
this  open  session  as  seating  capacity 
allows,  and  will  be  permitted  to 
participate  in  the  discussion  in 
accordance  with  the  Chairman's 
instructions.  Members  of  the  public 
may,  if  they  wish,  submit  a  brief 
statement  to  the  conmiittee  in  writing. 

As  access  to  the  Department  of  State 
facilities  is  controlled,  persons  wishing 
to  attend  the  meeting  must  notify  the 
DTAG  Executive  Secretariat  by  COB 
Tuesday,  December  9,  2003.  Lf  notified 
after  this  date,  the  DTAG  Secretariat 
cannot  guarantee  that  State's  Bureau  of 
Diplomatic  Secmity  can  complete  the 
necessary  processing  required  to  attend 
the  Deceml>er  17  plenary. 

Each  non-member  observer  or  DTAG 
member  needing  building  access  that 
wishes  to  attend  this  plenary  session 
should  provide  his/her  name,  company 
or  organizational  affiliation,  phone 
nimiber,  date  of  birth,  social  security 
number,  and  citizenship  to  the  DTAG 
Secsetariat,  contact  person  Barbara 


Eisenbeiss  via  e-mail  at 
EisenbehsBK@state.gov.  DTAG 
member^  planning  to  attend  the  plenary 
session  i  ;hould  notify  the  DTAG 
Secretar  lat,  contact  person  Mary 
Sweene; '  via  e-mail  at 
Sweene  'MF@state.gov.  A  list  will  be 
made  uj  for  Diplomatic  Security  and 
the  Rec«  ption  Desk  at  the  23rd  Street 
Entranq  .  Attendees  must  present  a 
driver's  license  with  photo,  a  passport, 
a  U.S.  Gfavernment  ID,  or  other  valid 
photo  ID  for  entry. 
FOR  FURJHER  INFORMATION  CONTACT: 
Mary  F.  jSweeney,  DTAG  Secretariat, 
U.S.  Department  of  State,  Office  of 
DefenseTTrade  Controls  Management 
(PM/DTpM).  Room  1200,  SA-1, 
Washington.  DC  20522-0112,  (202)  663- 
2865,  FAX  (202)  663-261-8199. 

Dated:  November  24,  2003. 
Michael  T.  Dixon, 

Executivm  Secretary,  Defense  Trade  Advisory 
Group,  EKpartment  of  State. 
(FR  Doc.  03-29736  Filed  11-26-03;  8:45  am] 
BILUNG  CODE  4710-25-P 


TENNE^EE  VALLEY  AUTHORITY 

Paperw6rl(  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L.  1 04-1  Sf  Proposed 
Collection;  Comment  Request 


AGENCYrjTeimessee  Valley  Authority. 
ACTION:  proposed  Collection;  comment 
request. 


■  1  tjii 


SUMMARt:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
requiredby  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authoriiy  is  soliciting  public  comments 
on  thisfroposed  collection  as  provided 
by  5  CFfl  Section  1320.8(d)(1).  Requests 
for  infoiknation,  including  copies  of  the 
informaiion  collection  proposed  and 
supporting  documentation,  should  be 
directeq  to  the  Agency  Clearance 
Officer:  Alice  D.  Witt,  Tennessee  Valley 
Authority,  1101  Market  Street  (EB-5B). 
Chattanooga,  TN  37402-2801;  (423) 
751-6832.  (SC:  0003D1Z) 

ents  should  be  sent  to  the 

learance  Officer  no  later  than 

7, 2004. 

NTARY  information: 
<f  Request:  Regular  submission; 

for  an  extension  of  a  currently 

collection,  which  will  expire 

29,  2004  (OMB  control  number 
09). 
)f  Information  Collection:  Salary 

r  Salary  Policy  Bargeiining  Unit 

!S. 


Co 
Agency 
January 
SUPPLEI 

Type 
propos 
approv 
Februi 
3316-01 

Title 
Survey 
Employ 


Frequency  of  Use:  Annually. 

Type  of  affected  Public:  State  or  local 
governments,  Federal  agencies,  non- 
profit institutions,  businesses,  or  other 
for-profit. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budg^  Functional  Category 
Code:  999. 

Estimated  Number  of  Annual 
Responses:  45. 

Estimated  Total  Annual  Burden 
Hours:  180. 

Estimated  Average  Burden  Hours  Per 
Response:  4. 

Need  For  and  Use  of  Information: 
TVA  conducts  an  annual  salary  survey  * 
for  employee  compensation  and  benefits 
as  a  basis  for  labor  negotiations  in 
determining  prevailing  rates  of  pay  and 
benefits  for  represented  salary  policy 
employees.  TVA  surveys  firms,  and 
Federal,  State,  and  local  governments 
whose  employees  perform  work  similar 
to  that  of  TVA's  salary  policy 
employees. 

Jacklyn  |.  Stephenson, 

Senior  Manager,  Enterprise  Operations, 
Information  Services. 

[FRDoc.  03-29631  Filed  11-26-03;  8:45  am] 

BILLING  CODE  ri2O-0S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  November  14, 
2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2003-16525. 

Date  Filed:  November  13,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PAC/Reso/421  dated  August  12,  2003. 

Finally  Adopted  Resolutions  rl-r42. 

Minutes— PAC/Meet/ 179  dated  August 
12,  2003. 

Intended  effective  date:  January  1,  2004. 

Andrea  M.  Jenldns, 

Program  Manager,  Docket  Operations, 

Federal  Register  Liaison. 

(FR  Doc.  03-29649  Filed  11-26-03;  8:45  am) 

BILUNG  CODE  4»l»-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordlceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOt. 

ACTION:  Notice  and  request  for 
comments. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Infonnation 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  nature  of  the  infonnation 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  infonnation  was  published 
on  September  12,  2003.  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  December  29,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Lesnick,  Maritime  Administration 
(MAR-830),  400  7th  Street,  SW., 


Washington,  DC  20590.  Telephone: 
(202)  366-1624;  Fax:  (202)  366-6988;  or 
e-mail:  keith.lesnick@marad.dot.gov. 
Copies  of  this  collection  also  can  be 
obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Port  Facility  Conveyance 
Information. 

OMB  Control  Number:  2133-0524. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Eligible  port  entities. 

Forms:  None. 

Abstmct:  Pub.  L.  103-160,  which  is 
included  in  40  U.S.C.  554  authorizes  the 
Department  of  Transportation  to  convey 
to  public  entities  siuplus  Federal 
property  needed  for  ihe  development  or 
operation  of  a  port  facility.  The 
information  collection  will  allow 
MARAD  to  approve  the  conveyance  of 
property  and  administer  the  port  facility 
conveyance  program.  The  collection  is 
necessary  for  MARAD  to  determine 
whether  the  community  is  committed  to 
the  redevelopment/reuse  plan;  the 
redevelopment/reuse  plan  is  viable  and 
is  in  the  best  interest  of  the  public;  and 
the  property  is  being  used  in  accordance 
with  the  terms  of  the  conveyance  and 
applicable  statutes  and  regulations. 


Annual  Estimated  Burden  Hours:  768 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  i7th  Street.  NW., 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  conmient  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it     ■ 
within  30  days  of  publication. 

Dated:  November  21,  2003. 
Joel  C.  Richard. 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-29619  Filed  11-26-03;  8.45  amj 
BILLING  CODE  4910-«1-P 


o     1=^ 


Friday, 

November  28,  2003 


Part  n 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  &  Medicaid  Services 


42  CFR  Parts  412,  413,  and  424 
Medicare  Program;  Prospective  Payment 
System  for  Inpatient  Psycliiatric  Facilities; 
Proposed  Rule 


66920 


Federal  Register/ Vol.  68.  No 


229 /Friday,  November  28,  2003 /Proposed  Rules 
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HUMAN  SERVICES 
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Msdicars  Program;  Prospective 
Payment  System  tor  Inpatient 
Psychiatric  Facilities 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  a 
prospective  payment  system  for 
Medicare  payment  of  inpatient  hospital 
services  furnished  in  psychiatric 
hospitals  and  psychiatric  units  of  acute 
care  hospitals.  This  rule  proposes  to 
implement  section  124  of  the  Medicare, 
Medicaid,  andSCHIP  Balanced  Budget 
Refinement  Act  of  1999  (BBRA],  which 
requires  the  implementation  of  a  per 
diem  prospective  payment  system  for 
hospital  services  of  psychiatric  hospitals 
and  psychiatric  units.  The  prospective 
payment  system  described  in  this 
proposed  rule  would  replace  the 
reasonable  cost-based  payment  system 
currently  in  effect. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  January  27,  2004. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1213-P.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  two  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-1213-P,  P.O. 
Box  8012,  Baltimore,  MD  21244-8012. 
Please  allow  sufficient  time  for  mailed 
comments  to  be  received  timely  in  the 
event  of  delivery  delays. 

tf  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  emd  two  copies)  to  one  of 
the  following  addresses:  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850.  (Because  access  to  the 
interior  of  the  HHH  Building  is  not 
readily  available  to  persons  without 
F.ederal  Government  identification, 
conunenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 


buildin{ ,  A  stamp-in  clock  is  available 
for  pers<  ns  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 
Comments  mailed  to  the  addresses 
indicateo  as  appropriate  for  hand  or 
coiu-ier  delivery  may  be  delayed  and 
could  ba  considered  late. 

For  in  ormation  on  viewing  public 
commen  ts,  see  the  beginning  of  the 
SUPPLEM  ENTARY  INFORMATION  section. 
FOR  FUR"  HER  INFORMATION  CONTACT: 
Janet  Sa  nen.  (410)  786-4533.  Philip 
Cotterill  (410)  786-6598,  for 
informal  ion  regarding  the  regression 
analysis  » 

SUPPLEM  ENTARY  INFORMATION: 

Inspec  tion  of  Public  Comments: 
Commei  ts  received  timely  will  be 
availabh  for  public  inspection  as  they 
are  receii^ed,  generally  beginning 
approxioiately  4  weeks  after  publication 
of  a  dociiment,  at  the  headquarters  of 
the  Cent  us  for  Medicare  &  Medicaid 
Services  7500  Security  Boulevard, 
Baltimoi  e,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appoint]  aent  to  view  public  comments, 
phone (4l0)  786-9994. 

Copiei  \:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  req  nest  to:  New  Orders, 
Superinfendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documoits,  or  enclose  your  Visa  or 
Master  Card  numbet  and  expiration 
date.  Cr«dit  card  orders  can  also  be 
placed  ^  calling  the  order  desk  at  (202) 
51 2-1  sop  (or  toll-free  at  1-888-293- 
.  6498)  orjby  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
altematik'e,  you  can  view  and 
photoco  )y  the  Federal  Register 
docume:  it  at  most  libraries  designated 
as  Feder  il  Depository  Libraries  and  at 
many  ot  ler  public  and  academic 
libraries  throughout  the  country  that 
receive  1  le  Federal  Register. 

This  ^deral  Register  document  is 
also  available  from  the  Federal  Register 
online  cmtabase  through  GPO  Access,  a 
service  if  the  U.S.  Government  Printing 
Office.  1  he  Web  site  address  is:  bttp:// 
www.ao:ess.gpo.gov/nara/index.html. 

To  ass  ist  readers  in  referencing 

sections  contained  in  this  docimient,  we 

are  providing  the  following  table  of 

contents.  ' 
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A.  Proposed  Transition 

B.  New  Providers 

C.  Claims  Processing 

D.  Periodic  Interim  Payments  (PIP) 

E.  Limitation  on  Beneficiaries  Charges 

V.  Future  Updates 

A.  Proposed  Annual  Update  Strategy 

B.  Update  of  the  ICD  Codes  and  DRGs 

C.  Future  Refinements 

1.  RTI  International"  (trade  name  of 
Research  Triangle  Institute) 

a.  Mode  of  Practice 

b.  Patient  Characteristics 

c.  Analysis 

2.  University  of  Michigan  Research 

3.  Case-Mix  Tool 

VI.  Provisions  of  the  Proposed  Rule 

Vn.  Collection  of  Information  Requirements 
Vin.  Response  to  Comments 
K.  Regulatory  Impact  Statement 

A.  Overall  Impact 

B.  Anticipated  Effects 

1.  Budgetary  Impact 

2.  Impact  on  Providers 

3.  Results 

a.  Facility  Tjrpe 

b.  Location 

c.  Teaching  Status 

d.  Census  Region 

e.  Size 

4.  Effect  on  the  Medicare  Program 

5.  Effect  on  Beneficiaries 

6.  Computer  Hardware  and  Software 

C.  Alternatives  Considered 
Regulation  Text 

Addendum  A:  Proposed  Psychiatric 

Prospective  Payment  Adjustment 
Addendum  Bl:  Proposed  Pre-Reclassified 

Wage  Index  for  Urban  Areas 
Addendum  B2:  Proposed  Wage  Index  for 

Rural  Areas 
Addendum  C:  Proposed  Case-Mix 

Assessment  Tool 

Acronyms 

Because  of  the  many  terms  to  which 

we  refer  by  acronym  in  this  proposed 

rule,  we  are  listing  the  acronyms  used 

and  their  corresponding  terms  in 

alphabetical  order  below: 

BBA  Balanced  Budget  Act  of  1997,  (Pub. 
L.  105-33) 

BBRA  Medicare,  Medicaid  and  SCHIP 
[State  Children's  Health  Insurance 
Program]  Balanced  Budget 
Refinement  Act  of  1999,  (Pub.  L. 
106-113) 

BIPA  Medicare,  Medicaid,  and  SCHIP 
[State  Children's  Health  Insiu-ance 
Program]  Benefits  Improvement  and 
Protection  Act  of  2000,  (Pub.  L. 
106-554) 

CMS  Centers  for  Medicare  &  Medicaid 
Services  DSM-IV-TR  Diagnostic 
and  Statistical  Manual  of  Mental 
Disorders  Fourth  Edition — ^Text 
Revision 

DRGs  Diagnosis-related  groups 

FY  Federal  fiscal  year 

HCRIS  Hospital  Cost  Report  Information 
System 

ICD-9-CM  International  Classification  of 
Diseases,  9th  Revision,  Clinical 
Modification 
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IPFs  Inpatient  psychiatric  facilities 
IRFs  Inpatient  rehabilitation  facilities 
LTCHs  Long-term  care  hospitals 
MedPAR  Medicare  provider  analysis 

and  review  file 
PIP  Periodic  interim  payments 
"rePRA  Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982,  (Pub.  L. 

97-248) 

I.  Background 

A.  General  and  Legislative  History 

When  the  Medicare  statute  was 
originally  enacted  in  1965,  Medicare 
payment  for  hospital  inpatient  services 
was  based  on  the  reasonable  costs 
incurred  in  furnishing  services  to 
Medicare  beneficiaries.  Section  223  of 
the  Social  Security  Act  Amendments  of 
1972  (Pub.  L.  92-603)  amended  section 
1861(v)(l)  of  the  Social  Security  Act 
(the  Act)  to  set  forth  limits  on 
reasonable  costs  for  hospital  inpatient 
services.  The  statute  was  later  amended 
by  section  101(a)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
(TEFRA)  (Pub.  L.  97-248)  to  Umit 
payment  by  placing  a  limit  on  allowable 
costs  per  discharge. 

The  Congress  directed 
implementation  of  a  prospective 
payment  system  for  acute  care  hospitals 
in  1983,  with  the  enactment  of  Pub.  L. 
98-21.  Section  601  of  the  Social 
Secxirity  Amendments  of  1983  (Pub.  L. 
98-21)  added  a  new  section  1886(d)  to 
the  Act  that  replaced  the  reasonable 
cost-based  payment  system  for  most 
hospital  inpatient  services  with  a 
prospective  payment  system. 

Although  most  hospital  inpatient 
services  became  subject  to  the 
prospective  payment  system,  certain 
specialty  hospitals  were  excluded  from 
the  prospective  payment  system  and 
continued  to  be  paid  reasonable  costs 
subject  to  limits  imposed  by  TEFRA. 
These  hospitals  included  psychiatric 
hospitals  and  psychiatric  units  in  acute 
care  hospitals,  long-term  care  hospitals 
(LTCHs),  children's  hospitals,  and 
rehabilitation  hospitals  and  imits. 
Cancer  hospitals  were  added  to  the  list 
of  excluded  hospitals  by  section.6004(a) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239). 

The  Congress  enacted  various 
provisions  in  the  Balanced  Budget  Act 
of  1997  (BBA)  (Pub.  L.  105-33),  the 
Medicare,  Medicaid,  and  SCHIP  [State 
Children's  Health  Insurance  Program] 
Balanced  Budget  Refinement  ACT 
(BBRA)  (Pub.  L.  106-113),  and  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  (BIPA)  (Pub.  L.  106-554)  to  replace 
the  cost-based  methods  of 
reimbiu^ement  with  a  prospective 


payment  system  for  the  following 
excluded  hospitals: 

•  Rehabilitation  hospitals  (including 
tinits  in  acute  care  hospitals). 

•  Psychiatric  hospitals  (including 
units  in  acute  care  hospitals. 

•  LTCHs. 

The  BBA  also  imposed  national  limits 
(or  caps)  on  hospital-specific  target 
amoimts  (that  is,  annua]  per  discharge 
limits)  for  these  hospitals  until  cost 
reporting  periods  beginning  on  or  aft^r 
October  1,  2002.  A  detailed  description 
of  the  TEFRA  payment  methodology  is 
provided  in  section  I.B.I,  of  this 
proposed  rule. 

Section  124  of  the  BBRA  mandated 
that  the  Secretary — (1)  develop  a  per 
diem  prospective  payment  system  for 
inpatient  hospital  services  furnished  in 
psychiatric  hospitals  and  psychiatric 
units;  (2)  include  in  the  prospective 
payment  system  an  adequate  patient 
classification  system  that  reflects  the 
differences  in  patient  resource  use  and 
costs  among  psychiatric  hospitals  and 
psychiatric  units;  (3)  maintain  budget 
neutrality;  (4)  permit  the  Secretary  to 
require  psychiatric  hospitals  and 
psychiatric  units  to  submit  information 
necessary  for  the  development  of  the 
prospective  payment  system;  and  (5) 
submit  a  report  to  the  Congress 
describing  the  development  of  the 
prospective  payment  system. 

Section  124  also  required  that  the 
payment  system  for  inpatient 
psychiatric  services  be  implemented  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2002.  The  creation  of 
each  new  payment  system  requires  an 
extraordinary  amount  of  lead-time  to 
develop  and  implement  the  necessary 
changes  to  our  existing  computerize 
claims  processing  systems.  In  order  to 
meet  the  BBRA  requirement  to  develop 
an  adequate  patient  classification 
system,  we  undertook  two  research 
projects.  It  became  apparent  that  the  two 
research  projects  could  not  be 
completed  in  time  for  us  to  implement 
Eui  inpatient  psychiatric  facifity 
prospective  payment  system  by  October 
1,  2002.  It  was  impossible  for  us  to 
analyze  our  existing  administrative  data 
in  a  sufficient  amoimt  of  time  to  go 
through  notice  and  comment 
rulemaking  and  implementation  of  the 
inpatient  psychiatric  facility  prospective 
payment  system  by  the  statutory 
deadline.  This  delay  enabled  us  to 
analyze  our  existing  administrative  data 
to  determine  the  feasibility  and  validity 
of  using  these  data  to  develop  the 
proposed  inpatient  psychiatric  facility 
prospective  payment  system.  We  are 
using  a  combination  of  available  facility 
and  patient  specific  data  for  this 
proposed  rule.  Our  research  efforts  will 
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continue  and  will  be  used  to  refine  the 
proposed  system. 

In  this  proposed  rule,  as  required 
under  section  124  of  the  BBRA,  we  set 
forth  the  proposed  Medicare  prospective 
payment  system  for  psychiatric 
hospitals  and  psychiatric  units  of  acute 
care  hospitals.  We  note  that  many 
hospitals  have  "psychiatric  units," 
however;  only  those  units  that  are 
separately  certified  from  the  hospital 
and  meet  the  requirements  of  §412.23, 
§412.25,  and  §412.27  are  excluded 
from  the  hospital  inpatient  prospective 
payment  system  and  would  be  subject  to 
this  proposed  prospective  payment 
system.  Psychiatric  units  that  are 
currently  paid  under  the  hospital 
inpatient  prospective  payment  system 
and  do  not  meet  the  requirements  of 
§412.22,  §412. 25  and  §412.27  would 
not  bejpaid  under  the  proposed  IPF 
prospective  payment  system.  The 
proposed  system  includes  an  adequate 
patient  classification  system  that  would 
result  in  higher  prospective  payments  to 
providers  treating  more  costly,  resource 
intensive  patients  using  statistically 
objective  criteria. 

We  are  proposing  to  establish  a  base 
payment  rate  that  would  be  paid  to 
inpatient  psychiatric  facilities  for  each 
day  of  inpatient  psychiatric  care  (the 
Federal  per  diem  base  rate).  The 
proposed  base  rate  would  be  adjusted  by 
certain  proposed  patient-level  and 
facility-level  characteristics. 

B.  Overview  of  the  Payment  System  for 
Psychiatric  Hospitals  and  Psychiatric 
Units  Before  the  BBA 

1.  Description  of  the  TEFRA  Payment 
Methodology 

Hospitals  and  units  that  are  excluded 
frora^  the  hospital  inpatient  prospective 
payment  system  under  section 
1886(d)(1)(B)  of  the  Act  are  paid  for 
their  inpatient  operating  costs  under  the 
provisions  of  Pub.  L.  97-248  (TEFRA). 
The  TEFRA  provisions  are  found  in 
section  1886(b)  of  the  Act  and 
implemented  in  regulations  at  42  CFR 
Part  413.  TEFRA  established  payments 
based  on  hospital-specific  limits  for 
inpatient  operating  costs.  As  specified 
in  §  413.40,  TEFRA  established  a  ceiling 
on  payments  for  hospitals  excluded 
from  the  acute  care  hospital  inpatient 
prospective  payment  system.  A  ceiling 
on  payments  is  determined  by 
calculating  the  product  of  a  facility's 
base  year  costs  (the  year  in  which  its 
target  reimbursement  limit  is  based)  per 
discharge,  updated  to  the  ciurent  year 
by  a  rate-of-increase  percentage,  and 
multiplied  by  the  number  of  total 
current  year  discharges.  A  detailed 
discussion  of  target  amount  payment 
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limits  u]  ider  TEFRA  can  be  found  in  the 
final  rulp  concerning  the  hospital 
inpatiei^  prospective  payment  system 
published  in  the  Federal  Register  on 
September  1,  1983  (48  FR  39746). 

The  b(  ise  year  for  a  facility  varied, 
dependi  ag  on  when  the  facility  was 
initially  determined  to  be  a  prospective 
paymen  system-excluded  provider.  The 
base  yea  r  for  facilities  that  were 
establisl  ed  before  the  implementation 
of  the  Tl  :FRA  provision  was  1982.  For 
facilities  established  after  the 
implemt  ntation  of  the  TEFRA 
provisio  i,  facilities  were  allowed  to 
choose  \  ?hich  of  their  first  3  cost- 
reportin  >  years  would  be  used  in  the 
future  tc  determine  their  target  limit.  In 
1992,  th  J  "new  provider"  period  was 
shortenc  d  to  2  full  years  of  cost- 
reportin  '  periods  (§  413.40(f)(1)). 

Exclulled  facilities  whose  costs  were 
ir  target  amounts  would 
onus  payments  equal  to  the 
half  of  the  difference  between 
the  target  amount,  up  to  a 
of  5  percent  of  the  target 
amount,{or  the  hospital's  costs.  For 
exciudeo  hospitals  whose  costs 
exceeded  their  target  amounts.  Medicare 
provided  relief  payments  equal  to  half 
of  the  ai|iount  by  which  the  hospital's 
costs  exceeded  the  target  amoiuit  up  to 
10  percent  of  the  target  amount. 
Excluded  facilities  that  experienced  a 
more  significant  increase  in  patient 
acuity  could  also  apply  for  ah  additional 
amount  as  specified  in  §  413.40(d)  for 
Medicar  3  exception  payments. 

2.  BBA  i  imendments  to  TEFRA 

The  B  J  A  amendments  to  section  1886 
of  the  Ai  :t  significantly  altered  the 
paymen  provisions  for  hospitals  and 
units  pa  d  imder  the  TEFRA  provisions 
and  add  id  other  qualifying  criteria  for 
certain  1  ospitals  excluded  from  the 
hospital  inpatient  prospective  pajmaent 
system.  \  complete  expl8uiation  of  these 
amendnients  can  be  found  in  the  final 
rule  concerning  the  hospital  inpatient 
prosped  ive  payment  system  we 
publish(  d  in  the  Federal  Register  on 
August ;  9,  1997  (62  FR  45966). 

Tne  B  JA  made  the  following  changes 
to  sectio  n  1886  of  the  Act  for  TEFRA 
hospital  i: 

•  Sec  ion  4411  of  the  BBA  amended 
section  :  886(b)(3)(B)  of  the  Act  and 
restricts  1  the  rate-of-increase 
percenta  ges  that  are  applied  to  each 
provide!  's  target  amount  so  that 
exclude*  I  hospitals  and  imits 
experiei  cing  lower  inpatient  operating 
costs  rel  itive  to  their  target  amounts 
receive  1  Dwer  rates  of  increase. 

•  Sec  ion  4412  of  the  BBA  amended 
section  i  886(g)  of  the  Act  to  establish  a 
15-percant  reduction  in  capital 


payments  for  excluded  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs,  for  portions  of  cost  reporting 
periods  occurring  during  the  period  of 
October  1, 1997,  through  September  30, 
2002. 

•  Section  4414  of  the  BBA  amended 
section  1886(b)(3)  of  the  Act  to  estabUsh 
caps  on  the  target  amounts  for  excluded 
hospitals  and  units  at  the  75th 
percentile  of  target  amoimts  for  similar 
facilities  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
through  September  30,  2002.  The  caps 
on  these  target  amounts  apply  only  to 
psychiatric  and  rehabilitation  hospitals 
and  units  and  LTCHs.  Pa5mients  for 
these  excluded  hospitals  and  units  are 
based  on  the  lesser  of  a  provider's  cost 
per  discharge  or  its  hospital-specific 
cost  per  discharge,  subject  to  this  cap. 

•  Section  4415  of  the  BBA  amended 
section  1886(b)(1)  of  the  Act  by  revising 
the  percentage  factors  used  to  determine 
the  amoiuit  of  bonus  and  relief 
payments  and  establishing  continuous 
improvement  bonus  payments  for 
excluded  hospitals  and  units  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1997.  If  a  hospital  is  eligible 
for  the  continuous  improvement  bonus, 
the  bonus  payment  is  equal  to  the  lesser 
of:  (1)  50  percent  of  the  amount  by 
which  operating  costs  are  less  than 
expected  costs;  or  (2)  1  percent  of  the 
target  amount. 

•  Sections  4416  and  4419  of  the  BBA 
amended  sections  1886(b)  of  the  Act  to 
establish  a  new  framework  for  payments 
for  new  excluded  providers.  Section 
4416  added  a  new  section  1886(b)(7)  to 
the  Act  that  established  a  new  statutory 
methodology  for  new  psychiatric  and 
rehabilitation  hospitals  and  units,  and 
LTCHs.  Under  section  4416,  payment  to 
these  providers  for  their  first  two  cost 
reporting  periods  is  limited  to  the  lesser 
of  the  operating  costs  per  case,  or  1 10 
percent  of  the  national  median  of  target 
amounts,  as  adjusted  for  differences  in 
wage  levels,  for  the  same  class  of 
hospital  for  cost  reporting  periods 
ending  during  FY  1996,  updated  to  the 
applicable  period. 

3.  BBRA  Amendments  to  TEFRA 

The  BBRA  of  1999  refined  some  of  the 
policies  mandated  by  the  BBA  for 
hospitals  and  units  paid  imder  the 
TEFRA  provisions.  The  provisions  of 
the  BBRA,  which  amended  section 
1886(b)(3)IH)  of  the  Act,  were  explained 
in  detail  and  implemented  in  the 
hospital  inpatient  prospective  payment 
system  interim  final  rule  published  in 
the  Federal  Register  on  August  1,  2000 
(65  FR  47026)  and  in  the  hospital 
inpatient  prospective  payment  system 
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final  rule  also  published  on  August  1, 

2000  (65  PR  47054).    

With  respect  to  the  TEFRA  payment 
methodology,  section  4414  of  the  BBA 
had  provided  for  caps  on  target  amoimts 
for  excluded  hospitals  and  imits  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1997.  Section  121  of  the 
BBRA  amended  section  1886(b)(3)(H)  of 
the  Act  to  provide  for  an  appropriate 
wage  adjustment  to  these  caps  on  the 
target  amounts  for  certain  hospitals  and 
units  paid  under  the  TEFRA  provisions, 
effective  for  cost  reporting  periods 
beginning  on  or  aiter  October  1, 1999 
through  September  30,  2002. 

4.  BIPA  Amendments  to  TEFRA 

Section  306  of  BIPA  amended  section 
1886  of  the  Act  by  increasing  the 
incentive  payments  for  psychiatric 
hospitals  and  psychiatric  units  to  3 
percent  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2000 
and  before  October  1,  2001. 

n.  Overview  of  the  Proposed  IPF 
Prospective  Payment  System 

As  required  by  statute,  we  are 
proposing  a  per  diem  prospective 
payment  system  for  psychiatric 
hospitals  and  psychiatric  units 
(hereinafter  referred  to  as  inpatient 
psychiatric  facilities  (EPFs))  that  would 
replace  the  current  reasonable  cost- 
based  pajrment  system  under  the  TEFRA 
provisions.  In  this  rule,  we  are 
proposing  to  base  the  system  on  data 
from  the  1999  Medicare  Provider 
Analysis  and  Review  (MedPAR)  file, 
which  includes  patient  characteristics 
(fbr  example,  patients'  diagnoses  and 
age),  and  data  from  the  1999  Hospital 
Cost  Report  Information  System 
(HCRIS),  which  includes  facility 
characteristics  (for  example,  location 
and  teaching  status).  We  are  using  the 
1999  MedPAR  and  HCRIS  data  because 
they  are  the  best  available  data. 

Based  on  our  analysis,  we  are 
proposing  the  following  methodology  as 
the  basis  of  the  proposed  IPF 
prospective  payment  system: 

•  Compute  a  Federal  per  diem  base 
rate  to  be  paid  to  all  psychiatric 
hospitals  and  psychiatric  units  based  on 
the  sum  of  the  average  routine 
operating,  ancillary,  and  capital  costs 
for  each  patient  day  of  psychiatric  care 
in  an  IPF  adjusted  for  budget  neutrality 
(see  section  III.C.  of  this  proposed  rule). 
In  computing  the  Federal  per  diem  base 
rate,  oiu-  analysis  showed  that  routine 
operating  and  capital  represent 
approximately  88  percent  of  total  costs 
and  the  remaining  12  percent  of  total 
costs  are  for  ancillary  services. 

•  Adjust  the  Federal  per  diem  base 
rate  to  reflect  certain  patient  and  facility 


characteristics  that  were  foimd  in  the 
regression  analysis  to  be  associated  with 
statistically  significant  cost  differences 
(see  section  III.B.  of  this  proposed  rule). 
The  variance  explained  by  patient 
characteristics  (19  percent)  in  the 
regression  analysis  is  limited  by  the 
nature  of  the  administrative  data  used  to 
develop  this  system,  which  assigns 
average  facility  routine  costs  to 
individual  patients.  We  are  conducting 
research  to  better  understand  the 
relationship  between  individual  patient 
characteristics  and  average  facility 
routine  costs  that  could  be  incorporated 
into  the  payment  system  in  future 
updates.  We  note  that  ancillary  costs  are 
already  identifiable  at  the  individual 
patient  level. 

•  Implement  an  April  1,  2004   * 
effective  date  and  a  3-year  transition 
period.  As  explained  in  section  IV  of 
this  proposed  rule,  it  ultimately  may  be 
necessary  to  delay  implementation 
beyond  April  2004  as  well  as  to  increase 
the  length  of  the  transition  period. 
However,  the  rate  development,  budget- 
neutrality  adjustment,  and  impact 
analysis  assume  an  April  1,  2004 
effective  date  and  a  3-year  transition 
period. 

•  Include  research  information  for 
futiu-e  refinement  of  the  proposed 
patient  classification  system.  Part  of  this 
research  could  result  in  a  new  patient 
assessment  instrument  that  could 
identify  additional  patient  level 
characteristics. 

In  addition,  we  are  proposing  to  make 
the  following  tjrpes  of  adjustments  to 
appropriately  make  payments  on  a  per- 
diem  basis: 

•  Patient-level  adjustments  for  age, 
specified  diagnosis-related  groups,  and 
selected  high  cost  comorbidity 
categories.  These  patient-level 
characteristics  explain  approximately  19 
percent  of  the  variance  in  the  cost  of 
psychiatric  care  in  the  administrative 
data,  which  establishes  the  empirical 
basis  for  this  methodology. 

•  Facility  adjustments  that  include  a 
wage  index  adjustment,  rural  location 
adjustment,  and  an  indirect  teaching 
adjustment.  These  facility 
characteristics  explain  approximately  13 
percent  of  the  variance  in  the  costs  of 
psychiatric  care  in  the  administrative 
data. 

•  Variable  per  diem  adjustments  to 
recognize  the  higher  costs  incurred  in 
the  early  days  of  a  psychiatric  stay. 

•  Outlier  adjustments  to  target  greater 
pajTnent  to  the  high  cost  cases. 

We  are  also  proposing  the  following 
policies: 

•  Interrupted  stay  policy  for  the 
piupose  of  applying  the  variable  per 
diem  adjustment  and  the  outlier  policy. 


•  Coding  policy  (see  section  H.  A.) 
that  would— (1)  require  IPFs  to  report 
patient  diagnoses  using  the 
International  Classification  of  Diseases- 
9th  Revision,  Clinical  Modification 
(ICI>-9-CM)  code  set  to  report  the 
psychiatric  diagnosis;  and  (2)  select  the 
diagnosis-related  groups  (DRGs)  that 
would  be  used  for  payment  adjustments 
in  this  proposed  rule. 

A.  Use  of  Diagnostic  Codes  for  Payment 

The  patient's  principal  diagnosis  of 
his  or  her  physical  or  mental  condition 
is  essential  because  it  typically  acts  as 
a  guide  for  treatment  and  validates 
payment.  It  is  for  these  reasons  that 
diagnostic  information  is  routinely 
reported  on  hospital  claims  and  is  used 
in  other  prospective  pajnment  systems. 
In  ment£d  health  treatment,  the 
principal  tool  recognized  and  utilized 
by  the  psychiatric  community  for 
diagnostic  assessment  is  the  Diagnostic  " 
and  Statistical  Manual  xti  Mental 
Disorders  (DSM).  The  DSM  provides  a 
broad  and  comprehensive  description  of 
patients  through  behavioral  domains,  or 
"axes."  This  multiaxial  system  is 
routinely  used  by  clinical  staff  to 
diagnose  patients  and  plan  treatment. 
The  DSM  is  currently  in  its  fourth 
revision  text  revision  (DSM-IV-TR). 
Although,  the  DSM  is  used  for  patient 
assessment  by  IPFs,  the  ICD-9-CM 
coding  system  is  used  currentiy  for 
reporting  diagnostic  information  for 
payment  purposes. 

l.ICD 

The  ICD  coding  system  was  designed 
for  the  classification  of  morbidity  and 
mortality  information  for  statistical 
purposes  and  for  the  indexing  of 
hospital  records  by  disease.  Chapter 
Five  of  the  ICD-9-CM  includes  the 
codes  for  mental  disorders. 

In  addition,  the  following  definitions 
(as  described  in  the  1984  Revision  of  the 
Uniform  Hospital  Dischai^e  Data  Set) 
are  requirements  of  the  ICD-9-CM 
coding  system. 

•  Diagnoses  include  all  diagnoses  that 
affect  the  current  hospital  stay. 

•  Principal  diagnosis  is  defined  as  the 
condition  established,  after  study,  to  be 
chiefly  responsible  for  occasioning  the 
admission  of  the  patient  to  the  hospital 
for  care. 

•  Other  diagnoses  (also  called 
secondary  diagnoses  or  additional 
diagnoses)  are  defined  as  all  conditions 
that  coexist  at  the  time  of  admission, 
that  develop  subsequently,  or  that  affect 
the  treatment  received  or  the  length  of 
stay  or  both.  Diagnoses  that  relate  to  an 
earlier  episode  of  care  and  have  no 
bearing  on  the  current  hospital  stay  are 
excluded. 
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We  are  proposing  to  require  IPFs  to 
use  the  psychiatric  diagnosis  codes  in 
Chapter  Five  ("Mental  Disorder")  of  the 
ICD-9-CM  to  report  diagnostic 
information  for  the  proposed  IFF 
prospective  payment  system.  All 
changes  to  the  ICD  coding  system  that 
would  affect  the  proposed  IFF 
prospective  payment  system  would  be 
addressed  annually  in  the  hospital 
inpatient  prospective  payment  system 
rules.  The  updated  codes  are  effective 
October  1  of  each  year  and  must  be  used 
to  report  diagnostic  or  procedure 
information.  (Additional  information 
regarding  updates  to  the  ICD-9-CM  and 
DRGs  is  included  in  section  V.B.  of  this 
proposed  rule).  The  official  version  of 
the  ICD-9-CM  is  available  on  CD-ROM 
from  the  U.S.  Goverrunent  Printing 
Office.  The  FY  2004  version  can  be 
ordered  by  contacting  the 
Superintendent  of  Docimients,  U.S. 
Government  Printing  Office,  Department 
50,  Washington,  D.C.  20402-9329, 
telephone:  (202)  512-1800.  The  stock 
number  is  017-022-01544-7,  and  the 
price  is  $25.00.  In  addition,  private 
vendors  publish  the  ICD-9-CM. 

Questions  and  comments  concerning 
the  codes  should  be  addressed  to: 
Patricia  E.  Brooks,  Co-Chairperson,  ICD- 
9-CM  Coordination  and  Maintenance 
Committee.  CMS,  Center  for  Medicare 
Management.  Purchasing  Policy  Group, 
Division  of  Acute  Care,  Mailstop  C4- 
08-06,  7500  Security  BoiUevard, 
Baltimore,  Maryland  gl244-1850. 
Comments  may  be  sent  via  e-mail  to: 
pbrooks@cms.hhs.gov., 

2.  DRGs 

DRGs  constitute  the  patient 
classification  system  used  in  the 
hospital  inpatient  prospective  payment 
system.  DRGs  provide  a  me^s  of 
relating  the  types  of  patients  treated  by 
a  hospital  to  the  costs  incurred  by  the 
hospital.  While  each  patient  is  unique, 
groups  of  patients  have  demographic, 
diagnostic,  and  therapeutic  attributes  in 
common  that  determine  their  level  of 
resource  intensity. 

Currently,  EPF  claims  include  ICD-9- 
CM  diagnosis  coding  information.  The 
TEFRA  pajmaent  methodology  does  not 
use  the  DRG  classification  of  IFF  cases. 
Nonetheless,  when  IPF  claims  are 
submitted  to  us,  the  DRG  associated 
with  the  patient's  principal  ICD-9-CM 
diagnosis  code  is  assigned  to  the  claim 
by  file  GROUPER  software  program.  As 
a  result,  our  administrative  data 
includes  the  DRG  assignments  for  all 
IFF  cases. 

We  are  proposing  to  require  IPFs  to 
use  the  psychiatric  diagnosis  codes  in 
'  Chapter  Five  ("Mental  Disorders")  of 
the  ICD-9-CM.  This  decisioil  is 


cbnsiste  it  with  the  Standards  for 
Electron  c  Transaction  final  rule 
published  in  the  Federal  Register  on 
August  17,  2000  (65  FR  50312).  The 
ICD-9-C  M  coding  system  is  currentiy 
designat  3d  as  the  standard  medical  data 
code  set  for  captiuing  cause  and 
manifestiation  of  injury,  disease, 
impairments,  or  other  health  problems. 
These  guidelines  are  available  through  a 
number  of  sources,  including  the 
following  Web  site:  http://www.cdc.gov/ 
nch/dat^/icdguide.pdf. 

Current  regulations  at  §412.27  require 
that  a  pskrchiatric  unit  admit  only  those 
patients  who  have  a  principal  diagnosis 
that  is  listed  in  the  DSM  or  classified  in 
Chapter  Five  ("Mental  Disorders")  of 
the  ICD-  9-CM.  The  hospital  must 
maintaii  records  that  substantiate  the 
psychiatric  diagnoses  of  its  patients.  We 
specifically  request  public  comments  on 
continui  ig  to  reference  the  DSM  in  light 
of  the  pt  sposed  requirement  that  IPFs 
use  the  I CD-9-CM  code  set  in  the 
proposed  IPF  prospective  payment 
system. 

B.  LimiU  \tions  of  the  DRG  System  for 
Psychiai  ric  Patients 

Adopt  ing  a  patient  classification 
system  f  n  EPFs  based  on  diagnosis 
alone  mi  ly  not  explain  the  wide 
variatioi  in  resource  use  among  patients 
in  IPFs  f  3r  several  reasons.  For  instance, 
the  diagi  losis  may  not  fully  capture  the 
reasons  or  hospitalization.  A  patient 
with  ax  ironic  disorder,  like 
schizopl^renia,  may  be  admitted  for  a 
variety  qf  acute  problems  (suicide 
attempt,  catatonic  withdrawal,  or 
psychot:  c  episode)  that  require  very 
different  treatments  (Goldman,  H.H., 
Pincus,  I.A.,  Taube,  C.A.,  and  Reiger, 
D.A.^19  J4).  Hospital  and  Community 
Psychiat  ry.  35(5):  460-464). 

Furth<  r,  treatment  patterns  are  more 
variable  in  psychiatry,  with  multiple 
clinicall  r  accepted  methods  of  care.  As 
a  result,  resource  use  varies 
substant  ally  between  acute  care  and 
chronic  care  patients,  and  between  the 
facilities  that  treat  predominately  one 
type  of  J  atient.  For  example,  public 
psychiai  ric  hospitals  tend  to  treat  the 
chronica  lly  mentally  ill,  with 
substant  ally  longer  lengths  of  stay, 
compare  d  to  the  patients  generally 
treated  i  i  psychiatric  units  and  private 
psychiat  ric  hospitals. 

Predic  ated  on  the  analysis  of  the 
adminis^ative  data  and  pending 
refinemtots  from  the  research,  we 
believe  tpe  DRG  is  an  appropriate 
method  \o  account  for  certain,  although 
not  all,  dlinical  characteristics  and 
associated  resources.  Therefore,  under 
this  prospective  payment  system,  we  are 
proposii  g  to  assign  a  DRG  to  each  case 


based  on  the  principal  diagnosis  (ICI>- 
9-CM  code)  reported  by  the  IPF  as  one 
adjustment  to  die  Federal  per  diem  base 
rate. 

In  making  this  decision,  we  analyzed 
past  researdi  as  well  as  a  recent  study 
supported  by  the  American  Psychiatric 
Association  (APA).  In  the  study,  APA 
partnered  with  the  Health  Economics 
and  Outcomes  Research  Institute 
(THEORI),  a  division  of  the  Greater  New 
York  Hospital  Association,  to  assess 
whether  our  existing  administrative  data 
could  be  used  to  develop  a  prospective 
payment  system  for  IPFs.  This  study 
found  that  a  prospective  payment 
system  for  IPFs  could  be  developed 
based  on  existing  CMS  administrative 
data,  be  clinically  relevant,  and  limit  the 
administrative  burden  on  providers.  The 
system  they  proposed  included  an 
adjustment  for  DRG  assignment. 

In  summary,  we  acknowledge  that  the 
psychiatric  community  uses  the  DSM  as 
a  tool  to  diagnose  a  patient's  mental 
illness  and  to  aid  in  treatment  plannii^. 
However,  we  are  proposing  to  require 
IPFs  to  report  diagnoses  in  Chapter  Five 
of  the  ICD-9-CM  as  required  by  the 
Administrative  Simplification 
Provisions  found  in  45  CFR  subchapter 
C.  In  addition,  we  are  proposing  to 
identify  specific  DRGs  for  payment 
adjustment  imder  the  proposed  IPF 
prospective  payment  system.  The 
rationale  for  the  selection  of  the 
proposed  DRGs  for  use  in  the  proposed 
IFF  prospective  payment  system  is 
described  below. 

C.  Proposed  DRG  Adjustments  Under 
the  Proposed  IPF  Prospective  Payment 
System 

As  noted  above,  the  principal 
diagnosis  is  defined  as  the  condition, 
after  study  (clinical  evaluation),  to  be 
chiefly  responsible  for  admitting  the 
patient  to  the  hospital  for  care.  Despite 
this  longstanding  definition,  our  review 
of  hospital  claims  data  that  were  used 
to  develop  the  proposed  IPF  prospective 
payment  system  indicates  that  a 
substantial  number  of  claims  have  non- 
psychiatric  diagnoses  identified  as  the 
principal  diagnosis. 

Medicare  regulations  as  specified  in 
§  412.27(a)  require  psychiatric  units  of 
acute  care  hospitals  to  admit  only  those 
patients  with  a  principal  diagnosis  in 
the  DSM  or  Chapter  Five  ("Mental 
Disorders")  in  the  ICD-9-CM. 
Therefore,  if  a  patient  is  admitted  to  a 
general  hospital  for  a  medical  condition 
such  as  pneumonia,  and  also  presents 
psychiatric  s)miptoms,  which 
necessitates  an  admission  to  the 
psychiatric  unit,  the  principal  diagnosis 
for  the  admission  to  die  psychiatric  unit 
should  be  the  psychiatric  symptoms 
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exhibited  by  the  patient  in  accordance 
with  §  412.27(a).  We  note  that  current 
regulations  applicable  to  psychiatric 
hospitals  (§  412.23(a))  do  not  include 
these  requirements,  however, 
historically,  psychiatric  hospitals  have 
limited  admissions  to  psychiatric 
patients.  Section  412.27(a)  also  requires 
that  patients  be  admitted  to  the 
psychiatric  units  for  active  treatment 
that  is  of  an  intensity  that  can  be 
furnished  appropriately  only  in  an 
inpatient  hospital  setting.  For  this 
reason,  in  order  to  be  paid  under  the 
proposed  IPF  prospective  pasmient 
system,  patients  must  be  capable  of 
participating  in  an  active  treatment 
program. 

In  selecting  the  proposed  DRGs  for 
pajmient  adjustment,  we  analyzed  the 
DRG  assignments  for  ICD-9-CM 
diagnosis  codes  in  Chapter  Five.  In 
addition,  as  noted  previously,  IPFs  use 


the  DSM-IV-TR  to  establish  diagnoses 
and  ourent  regulations  at  §  412.27(a) 
refer  to  DSM  diagnoses.  However,  most, 
but  not  all,  DSM  codes  crosswalk  to  the 
codes  in  Chapter  Five  of  the  ICD-9-CM. 
Although,  all  the  DSM  codes  are 
psychiatric,  some  of  the  corresponding 
ICD-9-CM  codes  are  located  in  other 
chapters  of  the  ICD-9-CM  coding 
system  and  are  linked  to  the  body 
system  affected.  For  example,  the  DSM 
diagnosis,  Male  Erectile  Disorder, 
crosswalks  to  ICD-9-CM  code  607.84, 
Impotence  of  Organic  Natm«  which  is 
found  in  Chapter  10,  Diseases  of  the 
Genitourinary  Systems.  Accordingly,  we 
also  analyzed  the  DRG  assigimients  for 
certain  ICD-9-CM  codes  that  are  based 
on  DSM  diagnoses  but  are  not  in 
Chapter  Five  of  the  ICD-9-CM.  These 
codes  are  discussed  in  the  next  section 
of  this  proposed  rule. 


As  a  result  of  this  analysis,  we 
identified  25  DRGs  with  one  or  more 
psychiatric  diagnoses  that  are  included 
in  Chapter  Five  of  the  ICD-*-CM  as 
well  as  those  diagnoses  that  are  in  other 
chapters  of  the  ICD-9-CM.  We  are 
proposing  payment  adjustments  for  15 
out  of  the  25  DRGs  we  analyzed.  The 
remaining  10  DRGs  include  codes  for  a 
specific  range  of  diseases  other  than 
psychiatric,  but  have  a  few  codes  for 
DSM  diagnoses  that  are  included  in 
Chapter  Five  or  other  body  system 
chapters  of  the  ICD-9-CM.  The 
rationale  for  our  decisions  regarding 
these  10  codes  is  provided  in  section 
n.D.  below. 

Table  1  below  lists  the  DRGs  that  we 
are  proposing  to  recognize  under  the 
proposed  IFF  prospective  payment 
system  and  the  proposed  adjustment 
factors.  This  information  also  is 
presented  in  Addendum  A. 


Table  1.— Proposed  IPF  Prospective  Payment  System  DRGs 


DRG 


12  ... 

23  ... 

424* 

425. 

426  . 

427  . 

428  . 

429  . 

430  . 

431  . 

432  .. 
433** 

521  .. 

522  .. 

523  .. 


Description 


Degenerative  Nen/ous  System  Disorders 

Nontraumatic  Stupor  and  Coma  "."."'""."!!!!    

O.R.  Procedure  with  Principal  Diagnosis  of  Mental  illness  "11!! 

Acute  Adjustment  Reaction  and  Psychosocial  Dysfunction 

Depressive  Neurosis  

Neurosis  Except  Depressive !.!!.".."! 

Disorders  of  Personality  and  Impulse  Control  .."..".."."!."! 

Organic  Disturiaances  and  Mental  Retardation 

Psychosis  ■ 

Childhood  Mental  Disorders .'"'""'""'''"'. 

Other  Mental  Disorder  Diagnoses 

Alcohol/Drug  Abuse  or  Dependence,  Left  AgaiiisrMedicai'Advici'' ." 

Ateohol/Drug  Abuse  or  Dependence  with  Complication  or  Comorbidity  

Jr^hnS^^  ^"^  °'  Dependence  with  Rehabilitation  Therapy  without  Cf^iAi^iiii^'oro^;^ 

Alcohol/Drug  Abuse  or  Dependence  without  Rehabilitation  Therapy  without  Complication  or  ComorSdity" 


Adjustment 
Factor 


"m&'?fc!!.s^n«2H".;,£[^"'w  ^« j^^at  must  be  billed  with  a  principal  diagnosis  of  mental  disorder 
DRG  433-.S  used  when  providers  indicate  a  patient  left  against  medical  ad^ce  (discharge  steha  c»de  07). 


1.07 
1.10 
1.22 
1.06 
1.00 
1.01 
1.03 
1.02 
1.00 
1.02 
0.96 
0.88 
1.02 
0.97 
0.88 


D.  DRGs  Not  Recognized  in  the 
Proposed  IPF  Prospective  Payment 
System 

We  are  proposing  not  to  recognize  the 
following  10  DRGs  in  the  proposed  IFF 
prospective  payment  system.  They  were 
determined  not  to  be  clinically 
significant  because  the  principal 
diagnoses  did  not  result  in  enough 
admissions  to  IPFs  in  order  to  establish 
an  adjustment  to  the  pajonent  rate: 

•  DRGs  34  and  35  include  a  range  of 
cases  for  disorders  of  the  nervous 
system.  The  diagnoses  in  these  DRGs 
also  include  five  ICD-9-CM  codes  for 
DSM  diagnoses:  Codes  333.1  (Tremor 
not  elsewhere  classified),  code  333.82 
(Orofacial  Dyskinesia),  code  333.92 
(Neuroleptic  Malignant  Syndrome), 
code  347  (Cataplexy  and  Narcolepsy), 
and  code  307.23  (Gilles  de  La  Tourette's 
Disorder).  In  the  1999  MedPAR  records 


for  admissions  to  IPFs,  only  one  patient 
was  grouped  in  these  DRGs.  In  addition, 
patients  with  these  diagnoses  generally 
do  not  require  management  in  An  IPF 
imless  there  is  a  concomitant 
psychiatric  disorder. 

•  DRGs  182,  183,  and  184  include  a 
range  of  gastrointestinal  conditions, 
including  esophagitis,  gastroenteritis, 
and  other  digestive  system  diseases.  The 
diagnoses  in  these  DRGs  include  one 
that  is  listed  in  Chapter  Five  of  the  ICD- 
9-CM,  code  306.4  (Psychogenic  GI 
Disease),  hi  the  1999  MedPAR  records 
for  admissions  to  IPFs,  we  found  that 
only  a  few  patients  with  this  ICD-9-CM 
diagnosis  were  grouped  in  these  DRGs. 

•  DRG  352  includes  a  range  of 
diagnoses  afi'ecting  the  testes,  prostate, 
and  male  external  genitalia.  This  DRG 
includes  DSM  diagnoses  that  are  not  in 
Chapter  Five  of  the  ICD-9-CM:  code 


607.84  (Impotence  of  an  Organic 
Origin),  and  code  608.89  (Male  Genital 
Diseases,  not  elsewhere  classified).  In 
the  1999  MedPAR  records  for 
admissions  to  IPFs,  we  were  able  to 
identify  only  one  patient  grouped  in 
DRG  352. 

•  DRGs  358,  359,  and  369  include  a 
range  of  cases  in  which  procedures  have 
been  performed  on  the  uterus  and 
fallopian  tubes  (Adnexa).  These  DRGs 
include  two  diagnoses  that  are  in 
Chapter  Five  of  the  ICD-9-CM:  code 
306.51  (Psychogenic  Vaginismus),  and 
code  306.52  (Psychogenic 
Dysmenorrhea).  In  the  1999  MedPAR 
records  for  admissions  to  IPFs,  we  were 
able  to  identify  only  11  patients  grouped 
into  DRGs  358,  359,  and  369,  and  there 
were  no  patients  diagnosed  with  codes 
306.51  or  306.52. 
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•  DRG  467  includes  a  range  of  cases 
in  which  other  factors  influence  health 
status.  This  DRG  contains  only  one 
diagnosis  code  listed  in  Chapter  Five  of 
the  ICD-9-CM,  code  305.1  (tobacco  use 
disorder).  Patients  with  this  diagnosis 
do  not  require  inpatient  treatment  in  an 
IPF  unless  there  is  a  concomitant 
psychiatric  disorder. 

We  are  proposing  not  to  recognize 
these  10  DRGs  for  payment  adjustments 
(34,  35, 182, 183, 184,  352,  358, 359, 
369.  and  467)  because  they  generally  do 
not  include  a  psychiatric  diagnosis.  We 
believe  that  failure  to  recognize  these 
DRGs  will  not  affect  the  care  of 
Medicare  beneficiaries  because  our 
analysis  shows  few,  if  any,  of  the 
patients  with  these  diagnoses  are 
admitted  or  treated  in  an  IPF. 

In  addition,  we  believe  that  these 
cases  would  be  classified  into  one  of  the 
selected  DRGs  and  grouped  with  other 
beneficiaries  with  similar  symptoms 
and  requiring  similar  care.  This 
approach  would  avoid  creating  case-mix 
groups  based  on  small  numbers  of  cases. 

We  believe  there  is  value  in  selecting 
only  those  DRGs  that  contain  a  large 
enough  number  of  psychiatric  cases  to 
.ensure  that  individual  variability  can  be 
averaged.  We  specifically  invite  public 
comments  on  this  issue. 

E.  Applicability  of  the  Proposed  IPF 
Prospective  Payment  System 

The  following  psychiatric  hospitals 
and  psychiatric  units,  currently  paid 
under  section  1886(b)  of  the  Act,  would 
be  paid  under  the  proposed  IPF 
prospective  payment  system  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2004.  We  are  proposing  that  the 
IPF  prospective  payment  system  would 
apply  to  inpatient  hospital  services 
furnished  by  Medicare  participating 
entities  that  are  classified  as  psychiatric 
hospitals  or  psychiatric  units  as 
specified  in  §  412.22,  §  412.23.  §  412.25, 
and  §412.27.  We  note  that  psychiatric 
'  units  that  are  currently  paid  under  the 
hospital  inpatient  prospective  pajrment 
system  and  do  not  meet  the 
requirements  of  §412.25  and  §412.27 
would  not  be  paid  imder  the  proposed 
IPF  prospective  payment  system. 

As  specified  in  §  400.200,  the  United 
States  means  the  fifty  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  Guam, 
Amoican  Samoa,  and  the  Northern 
Mariana  Islands.  Therefore,  IPFs  located 
within  the  United  States  would  be 
subject  to  the  proposed  IPF  prospective 
payment  system.  However,  Uie 
following  hospitals  are  paid  under 
special  payment  provisions  specified  in 
§  412.22(c)  and,  therefore,  would  not  be 
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paid  und  n  the  proposed  IPF 
prospect  ve  payment  system: 

•  Vete  ans  Administration  hospitals. 

•  Hosj  itals  that  are  reimbursea  under 
State  cos  control  systems  approved 
under  42  CFR  part  403. 

•  Hosi  itals  that  are  reimbursed  in 
accordan  :e  with  demonstration  projects 
specified  in  section  402(a)  of  Pub.  L.  90- 
248  (42  I  .S.C.  1395b-l)  or  section 
222(a)  ofPub.  L.  92-603  (42  U.S.C. 
1395b-lCnote)). 

•  Non  participating  hospitals 
fumishir  g  emergency  services  to 
Medicare  beneficiaries. 

This  pi  oposed  rule  would  not  change 
the  basic  criteria  for  a  hospital  or 
hospital  init  to  be  classified  as  a 
psychiat  ic  hospital  or  psychiatric  unit 
that  is  e>  eluded  from  the  hospital 
prospect  ve  payment  systems  imder 
sections  Jl  886(d)  and  1886(g)  of  the  Act, 
nor  would  it  revise  the  survey  and 
certification  procedures  applicable  to 
entities  seeking  this  classification. 

We  no  e  that  we  are  proposing  a 
technica  change  to  §  412.27(a).  We  are 
proposin  g  to  replace  the  Third  Edition 
with  the  Fourth  Edition,  Text  Revision, 
of  the  Di  M  so  that  our  rules  reflect  the 
most  cur  rent  edition  of  the  DSM. 

As  not  3d  previously,  we  are 
requesti]  ig  public  comments  on 
continui  ig  to  require  a  DSM  diagnosis 
for  patients  admitted  to  a  psychiatric 
unit  in  Icht  of  the  proposed 
requirement  that  IPFs  use  the  ICD-9- 
CM  coda  set  in  the  proposed  IPF 
prospect  ve  payment  system. 

m.  Devc  iopment  of  the  Proposed  IFF 
Per  Dien  t  Pajrment  Amount 

The  pi  imary  goal  in  developing  the 
proposei   IPF  prospective  payment 
system  i ;  to  pay  each  IPF  an  appropriate 
ampunt  or  the  efficient  delivery  of  care 
to  Mediqare  beneficiaries.  The  system 
must  beable  to  account  adequately  for 
each  IPF 's  case-mix  in  order  to  ensure 
both  fail  distribution  of  Medicare 
payments  and  access  to  adequate  care 
for  those  beneficiaries  who  require  more 
costly  care. 

The  proposed  IPF  prospective 
pa)rmen|  system  would  establish  a 
standard  per  diem  payment  amount  for 
inpatient  psychiatric  services  provicied 
to  Medicare  beneficiaries.  The  proposed 
per  diem  amount  would  reflect  the 
average  tiaily  cost  of  inpatient 
psychiatric  care  in  an  IPF,  including 
capital-aelated  costs.  This  proposed  per 
diem  pavment  amount,  after  adjustment 
for  buddet  neutrality,  is  then  modified 
by  fact(ws  for  patient  and  facility 
charactt  ristics  that  accoimt  for  variation 
in  patiei  it  resource  use.  The  proposed 
ERF  pros  pective  payment  system  would 
also  inc  ude  an  outlier  policy  and 


accoimt  for  interrupted  stays.  This 
section  includes  a  discussion  of  how  the 
proposed  Federal  per  diem  base  rate 
was  created,  the  factors  that  we 
considered  to  adjust  the  proposed 
Federal  per  diem  base  rate,  and  how  the 
proposed  per  diem  payment  amount  is 
calculated. 

A.  Proposed  Market  Basket 

We  are  proposing  to  use  a  1997-based 
excluded  hospital  with  capital  market 
basket.  We  periodically  revise  and 
rebase  the  market  basket  to  reflect  more 
current  cost  data.  Rebasing  means 
moving  the  base  year  for  the  structm«  of 
costs  (in  this  case  from  1992  to  1997), 
while  revising  means  changing  data 
sources,  cost  categories,  or  price  proxies 
used.  The  proposed  updated  market 
basket  would  replace  the  1992-based 
excluded  hospital  with  capital  market 
basket.  This  rebased  (1997-base  year) 
and  revised  market  basketwould  be 
used  to  update  FY  1999  IPF  costs  to  the 
proposed  15-month  period  beginning 
April  1,  2004,  the  first  year  imder  the 
IPFprospective  payment  system. 

The  operating  portion  of  the  1997- 
based  excluded  hospital  witb  capital 
market  basket  is  derived  from  the  1997- 
based  excluded  hospital  market  basket. 
The  methodology  used  to  develop  the 
operating  portion  was  described  in  the 
hospital  inpatient  prospective  payment 
system  final  rule  published  in  the 
Federal  Register  on  August  1,  2002  (67 
FR  50042  through  50044).  hi  brief,  the 
operating  cost  category  weights  in  the 
1997-based  excluded  hospital  market 
basket  were  determined  from  the 
Medicare  cost  reports,  the  1997 
Business  Expenditure  Survey,  and  the' 
1997  Annual  Input-Output  data  from 
the  Bureau  of  the  Census.  As  explained 
in  that  August  1,  2002  final  rule,  we 
revised  the  market  basket  by  making 
two  methodological  revisions  to  the 
1997-based  excluded  hospital  market 
basket:  (1)  Changing  the  wage  and 
benefit  price  proxies  to  use  the 
Employment  Cost  Index  (ECI)  wage  and 
benefit  data  for  hospital  workers;  and  (2) 
adding  a  cost  category  forblood  and 
blood  products. 

When  we  add  the  weight  for  capital 
costs  to  the  excluded  hospital  market 
basket,  the  sum  of  the  operating  and 
capital  weights  must  still  equal  100.0. 
Because  capital  costs  account  for  8.968 
percent  of  total  costs  for  excluded 
hospitals  in  1997,  it  holds  that  operating 
costs  must  account  for  91.032  percent. 
Each  operating  cost  category  weight  in 
the  1997-based  excluded  hospital 
mai'ket  basket  was  multiplied  by 
0.91032  to  determine  its  weight  in  the 
1997-based  excluded  hospital  with 
capital  market  basket. 
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The  aggregate  capital  component  of 
the  1997-based  excluded  hospital 
market  basket  (8.968  percent)  was 
determined  from  the  same  set  of 
Medicare  cost  reports  used  to  derive  the 
operating  component.  The  detailed 
capital  cost  categories  of  depreciation, 
interest,  and  other  capital  expenses 
were  also  determined  using  the 
Medicare  cost  reports.  Two  sets  of 
weights  for  the  capital  portion  of  the 
revised  and  rebased  market  basket 


needed  to  be  determined.  The  first  set 
of  weights  identifies  the  proportion  of 
capital  expenditiires  attributable  to  each 
capital  cost  category,  while  the  second 
set  represents  relative  vintage  weights 
for  depreciation  and  interest.  The 
vintage  weights  identify  the  proportion 
of  capital  expenditures  that  is 
attributable  to  each  year  over  the  useful 
life  of  capital  assets  within  a  cost 
category  (see  the  hospital  inpatient 
prospective  payment  final  rule 


TABLE  2.— PROPOSED  Excluded  Hospital  With  Capital  Input  Price  Index 

Structure  and  Weights 


published  in  the  Federal  Register  on 
August  1,  2002  (67  FR  50045  through 
50047),  for  a  discussion  of  how  vintage 
weights  are  determined). 

The  cost  categories,  price  proxies,  and 
base-year  FY  1992  and  proposed  FY 
1997  weights  for  the  excluded  hospital 
with  capital  market  basket  are  presented 
in  Table  2  below.  The  vintage  weights 
for  the  proposed  1997-based  excluded 
hospital  with  capital  market  basket  is 
presented  in  Table  2(A)  below. 

(FY  1992  AND  Proposed  FY  1997) 


Cost  category 


Price  wage  variable 


Weights  (%) 
base-year  1992 


TOTAL  

Compensation  

^^«1i^'«®* |ci^rtta^s'^dS^ia;ri;s:ci;nianHospte^  

Employee  Benefits  ECl-Benefits.  Civilian  Hospital  Wori<ers  to  capture  total  costs(ot>: 

erating  and  capital).  In  order  to  capture  total  costs  (operatinq  and 
o    ,      .      ,  ^       .  capital),  HCFA  Occupational  Benefit  Proxy 

Professional  fees:  Non-Medical ECl-Compensation:  Prof.  &  Technical 

Utiities  


Proposed 

weights  (%) 

base-year  1997 


Electncity WPI— Commercial  Electric  Power  .... 

Fuel  Oil,  Coal,  etc WPI-Commercial  Natural  Gas 

Water  and  Sewerage  CPI-U— Water  &  Sewage 

Prof^sional  Liability  Insurance HCFA-Professional  Liability  Premiums  " 

All  Other  Products  and  Services  ... 

All  Other  Products '"ZZ'Z 

Phamiaceuticals WPi^rescription  Drugs 

Food:  Direct  Purchase  WPI— Processed  Foods 

Food:  Contract  Service  CPI-U— Food  Away  from  Horne 

Chemicals WPI— Industrial  Chemicals 

Blood  and  Blood  Products  WPI— Blood  and  Derivatives 

Medical  Instruments  WPI— Med.  Inst.  &  Equipment 

Photographic  Supplies  WPI— Photo  Supplies 

Rubber  and  Plastics WPI-Rubber  &  Plastic  Products 

Paper  Products WPI-Converl.  Paper  and  Papertoard 

^Parel  WPI— Apparel  

Machinery  and  Equipment  WPI— Machinery  &  Equipment 

All  Jth^SellS?  ^'°^''^  WPI-Finished  Goods  excluding  F^'a^Ei^'t^'Z 

Telephone CPI^i^Telephi^'e  Ser^^^       

Postage  CPI-U— Postage  .  

J"  2!l!®^  !f*»,^  •;• ECl-Compensation:  Sennce  Woik^"".":.":.;;;: 

All  Other  Non-Labor  Intensive    CPI-U— All  Items  (Urban) 

Capital-Related  Costs '  

Depreciation  ."."..."...."..."' 

Fixed  Assets Boeckh-lnstitutional  ConstructionriJi  Year  Useful  uife 

Life  Y_y_YYF  e 

Movable  Equipment WPI-Machinery  &  Equipment:  1 1  YearU^hiilife 

Interest  Costs  

Non-prdW Avg.  Yiill'd  Munidp^Bonds:  23  Ye^r  U^ftiilife 

^'^'°^v:\--r—-" -^^9-  Yield  AAA  Bonds:  23  Year  Useful  Life  

Other  Capital  Related  Costs  ..    CPI-U— ResidentiaJ  Rent  


100.000 

100.000 

57.935 

57.579 

47.417 

47.355 

10.519 

10.244 

1.908 

4.423 

r.524 

1.180 

0.916 

0.726 

0.365 

0.248 

0.243 

0206 

0.983 

0733 

28.571 

27.117 

22.027 

17.914 

2.791 

6.318 

2.155 

1.122 

0.998 

1.043 

3.413 

2.133 

0.748 
1.795 

2.868 

0.364 

0.167 

4.423 

1.366 

1.984 

1.110 

0.809 

0.478 

0.193 

0.852 

2.029 

0.783 

6.544 

9.203 

0.574 

0.348 

0.268 

0.702 

4.945 

4.453 

0.757 

3.700 

9.080 

8.968 

5.611 

5.586 

3.570 

3.503 

2.041 

2.083 

3.212 

2.682 

2.730 

2.280 

0.482 

0.402 

0.257 

0.699 

coSS^^'^SSWSTS^eS.f  8  '^J,^^^^^n  ^^'^'  ^K^*«*  ^f^^  *"  ♦«  ^00  °  When  we  add  an  additional  set  of 
Because^prtal  ffi  a^K  8  Im  D^rcS^f^.^*«t  »^  *«®  ^""^  °'  ^  *®'9^'«  '"  ^^  "«*  '"^'^  '""st  still  add  to  100.O 

posed  1997S^s^xcKhoStei^rtet^e  ^sl^Sl^^o^-if^nt^r^^.^'^'^'tJ'?' 1^°^^  P«^^»-  ^^  ''^^  *"  ^  P^ 
pital  with  capital  martlet  basket  multiplied  by  0.91032  to  determine  its  weight  in  the  proposed  1997-based  excluded  hos- 

Note:  Weights  may  not  sum  to  100.0  due  to  rounding. 
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Table  2(A).— Proposed  .  Excluded 
HosprrAL  With  CAPriAL  Input 
Price  Index  (FY  1997)  Vintage 
Weights 


Year 
front  tar- 
ttiestto 
most  re- 
cent 

Fixed  as- 
sets 
(23-year 
weights) 

Movable 

assets 

(11 -year 

weights) 

Interest: 
capital-re- 
lated 
(23-year 
weights) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

0.018 
0.021 
0.023 
0.025 
0.026 
0.028 
0.030 
0.03? 
0.035 
0.039 
0.042 
0.044 
0.047 
0.049 
0.051 
0.053 
0.057 
0.060 
0.062 
0.063 
0.065 
-     0.064 
0.065 

0.063 
0.068 
0.074 
0.080 

o.oas 

0.091 
0.096 
0.101 
0.106 
0.114 
0.119 

0.007 
0.009 
0.011 
0.012 
0.014 
0.016 
0.019 
0.022 
0.026 
0.030 
0.035 

12 

0.039 

13  

0.045 

14 

0.049 

15 

0.053 

16 

0.059 

17 

0.065 

18 

0.072 

19 

0.077 

20 

0.081 

21  

•'•••• 

0.085 

22 

0.087 

23 

0.090 

Total 

1.0000 

1.0000 

1.0000 

Note:  Weights  may  not  sum  to  1.000  due  to 
rounding. 

Table  2(B)  below  compares  the  1992- 
based  excluded  hospital  with  capital 
market  basket  to  the  proposed  1997- 
based  excluded  hospital  with  capital 
market  basket.  As  shown  below,  the 
rebased  and  revised  market  basket 
grows  slightly  faster  over  the  1999 
through  2001  period  than  the  1992- 
based  market  basket.  The  main  reason 
for  this  growth  is  the  switching  of  the 
wage  and  benefit  proxy  to  the  ECI  for 
hospital  workers  from  the  previous 
occupational  blend.  This  revision  had  a 
similar  impact  on  the  hospital  inpatient 
prospective  payment  system  and 
excluded  hospital  market  liaskets,  as 
described  in  the  final  rule  published  in 
the  Federal  Register  on  August  1,  2002 
(67  FR  50032  through  50041). 

Table  2(B). — Percent  Changes  in 
THE  1992-Based  and  Proposed 
1997-Based  Excluded  Hospital 
With  Capital  Market  Baskets, 
FYS  1999  Through  2004 


Fiscal  year. 


Percent 

change, 

1992-based 

market  t>as- 

ket 


2.3 


Percent 

change, 

proposed 

1997-based 

market  bas- 

ket 
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Table  2  B).— Percent  Changes  in 
the  ip92-BASED  and  Proposed 
1997-9ASED  Excluded  Hospital 
With  Capital  Market  _  Baskets, 
FYs  1$99  Through  2004— Contin- 
ued 


Fiscal  y^r 


2000 
2001 
Average 

historical: 
2002 
2003 
2004 
Averaie 

fore  ast: 


Percent 
change, 
1992-based 
market  bas- 
ket 


3.4 
3.9 

3.2 

2.7 

.3.0 

3.0 

2.9 


Percent 
change, 
proposed 
1997-based 
rrtarket  bas- 
ket 


3.1 
4.0 

3.3 
3.6 
3.5 
3.3 

3.5 


Glot>al     Insights,     Inc,     4th     Qtr 
UdMARCO.MODTREND@CISSIM/ 
Sik^.  Historical  data  through  3rd  Qtr 


2.7 


Source: 
2002,® 
TL1102. 
2002. 

Based  i  ipon  the  analysis  mentioned 
below,  w  !  believe  the  excluded  hospital 
with  cap:  tal  market  basket  provides  a 
reasonab  e  measure  of  the  price  changes 
facing  IP  's.  However,  we  have  also  been 
researching  the  feasibility  of  developing 
a  market  basket  specific  to  IPF  services. 
This  rese  irch  includes  analyzing  data 
sources  f  )r  cost  category  weights, 
specifically  the  Medicare  cost  reports, 
and  invei  tigating  other  data  sources  on 
cost,  exp  snditure,  and  price  information 
specific  1 3  IPFs. 

Oiu'  an  ilysis  of  the  Medicare  cost  ' 
reports  indicates  that  the  distribution  of 
costs  am<)ng  major  cost  report  categories 
(wages,  pharmaceuticals,  and  capital) 
for  ff'Fs  j  3  not  substantially  different 
from  the  1997-based  excluded  hospital 
with  cap  tal  market  basket  we  propose 
to  use.  In  addition,  the  only  data 
available  to  us  for  these  cost  categories 
(wages,  [  harmaceuticals,  and  capital) 
presentei  I  a  potential  problem  since  no 
other  ma  or  cost  category  weights  would 
be  based  on  IPF  data.  Based  on  the 
research  discussed  below,  at  this  time, 
we  are  m  )t  proposing  to  develop  a 
market  b  isket  specific  to  IPF  services. 

We  coi  iducted  an  analysis  of  annual 
percent  ( hanges  in  the  market  basket 
when  th(  >  weights  for  wages, 
pharmac  suticals,  and  capital  in  IPFs 
were  sut  stituted  into  the  excluded 
hospital  ivith  capital  market  basket. 
Other  CO  it  categories  were  recalibrated 
using  ral  ios  available  from  the  hospital 
inpatien  prospective  payment  system 
hospital  market  basket.  On  average, 
between  1995  and  2002.  the  excluded 
hospital  with  capital  market  basket 
increase  1  at  nearly  the  same  average 
annual  r  ite  (3.4  percent)  as  the  market 


basket  with  IFF  weights  for  wages, 
pharmaceuticals,  and  capital  (3.5 
percent).  This  diifference  is  less  than  the 
0.25  percentage  point  criterion  that 
determines  whether  a  forecast  error 
adjustment  is  warranted  under  the 
hospital  inpatient  prospective  payment 
system  update  fr-amework. 

Based  upon  this  analysis,  we  believe 
that  the  excluded  hospital  with  capital 
market  basket  is  doing  an  adequate  job 
of  reflecting  the  price  changes  facing 
IPFs.  We  will  continue  to  solicit 
comments  about  issues  particular  to 
IPFs  that  should  be  considered  in  our 
development  of  the  proposed  1997- 
based  excluded  hospital  with  capital 
market  basket,  as  well  as  encourage 
suggestions  for  additional  data  sources 
that  may  be  available.  Our  hope  is  that 
the  additional  cost  data  being  collected 
imder  the  proposed  IFF  prospective 
payment  system  will  eventually  allow 
for  the  development  of  a  market  basket 
based  primarily  on  IFF  data.  We 
welcome  comments  on  issues  particular 
to  IPFs  that  should  be  considered  in  our 
use  of  the  proposed  1997-based 
excluded  hospital  with  capital  market 
basket,  as  well  as  on  suggestions  for 
additional  data  sources  that  may  be 
readily  available  on  the  cost  structure  of 
IPFs. 

As  discussed  more  fully  in  section  IV 
of  this  proposed  rule,  we  are  proposing 
to  implement  the  proposed  IPF 
prospective  payment  system  for  IFF  cost 
reporting  periods  that  begin  on  or  after 
April  1,  2004.  The  first  update, 
however,  would  not  be  until  July  1 , 
2005.  This  extends  the  first  year  for  3 
additional  months  in  order  to  adjust  the 
update  cycle  for  this  proposed  payment 
system.  As  a  result,  the  effective  period 
for  this  proposed  rule  is  April  1,  2004 
through  June  30,  2005.  To  update 
payments  between  FY  2003  and  the 
effective  period,  the  update  must  reflect 
the  market  basket  increase  over  this 
period,  which  is  ciurently  estimated  at 
5.3  percent.  This  would  represent  the 
proposed  increase  in  the  excluded 
hospital  with  capital  market  basket  for 
FY  2004  and  the  first  9  months  of  FY 
2005. 

B.  Development  of  the  Proposed  Case- 
Mix  Adjustment  Regression 

In  order  to  ensure  that  the  proposed 
IPF  prospective  pajmient  system  would 
be  able  to  accoimt  adequately  for  each 
IFF's  case-mix,  we  performed  an 
extensive  regression  analysis  of  the 
relationship  between  the  per  diem  costs 
and  both  patient  and  facility 
characteristics  to  determine  those 
characteristics  associated  with 
statistically  significant  cost  differences. 
For  characteristics  with  statistically 
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significant  cost  differences,  we  used  the 
regression  coefficients  of  those  variables 
to  determine  the  size  of  the 
corresponding  payment  adjiistments. 
Based  on  the  regression  analysis,  we  are 
proposing  to  adjust  the  per  (Uem 
payment  for  differences  in  the  patient's 
DRG,  age,  comorbidities,  and  the  day  of 
the  stay.  Also,  we  are  proposing 
adjustments  for  area  wage  levels,  nual 
IPFs,  and  teaching  IPFs. 

We  computed  a  per  diem  cost  for  each 
Medicare  inpatient  psychiatric  stay, 
including  routine  operating,  ancillary, 
,   and  capital  components  using 

information  from  the  1999  MedPAR  file 
and  data  from  the  1999  Medicare  cost 
reports.  The  method  described  below 
that  was  used  to  construct  the  proposed 
per  diem  cost  for  IPFs  is  a  standard 
method  that  has  been  used  to  construct 
a  Medicare  cost  per  discharge  for 
inpatient  acute  care  (Newhouse,  J.P.,  S. 
Cretin,  and  C.  Witsberger.  Predicting 
Hospital  Accounting  Costs,  Health  Care 
Financing  Review,  V.  11,  No.  1.  Fall 
1989).  We  believe  that  this  method 
provides  a  full  account  of  IPF's  per  diem 
costs. 

To  calculate  the  cost  per  day  for  each 
inpatient  psychiatric  stay,  routine  costs 
were  estimated  by  multiplying  the 
routine  cost  per  day  from  the  IPF's  1999 
Medicare  cost  report  by  the  number  of 
Medicare  covered  days  on  the  1999 
MedPAR  stay  record.  Ancillary  costs 
were  estimated  by  multiplying  each 
departmental  cost-to-charge  ratio  by  the 
corresponding  ancillary  charges  on  the 
MedPAR  stay  record.  The  total  cost  per 
day  was  calculated  by  simiming  routine 
and  ancillary  costs  for  the  stay  and 
dividing  it  by  the  number  of  Medicare 
covered  days  for  each  day  of  the  stay. 
We  used  the  best  available  data  and 
methods  for  this  proposed  IPF 
prospective  payment  system.  However, 
the  data  are  potentially  limited  for  the 
purpose  of  determining  the  extent  to 
which  differences  in  patient 
characteristics  influence  the  per  diem 
cost  of  inpatient  psychiatric  care. 

This  potential  limitation  results  from 
Medicare  cost  accounting  practices  in 
which  routine  per  diem  costs  are 
calculated  as  an  average  and,  therefore, 
do  not  vary  among  patients  within  a 
facihty  (that  is.  a  patient  requiring 
intensive  staff  attention  is  assigned  the 
same  routine  cost  as  a  patient  requiring 
little  staff  attention).  This  potential 
limitation  assmnes  heightened 
importance  for  IPFs  because  routine 
costs  represent  about  88  percent  of  total 
costs.  As  a  result,  oiu  cost  measure  may 
not  captm-e  the  degree  of  variation  in 
routine  cost  attributable  to  differences 
in  patient  characteristics.  Patient 
differences  are  reflected  in  our  measure 


of  routine  cost  only  to  the  extent  that 
facilities  tend  on  average  to  treat 
different  proportions  of  patients  with 
differing  routine  resource  needs.  For 
example,  one  IPF  may  have  higher 
routine  per  diem  costs  because  it  treats 
a  higher  proportion  of  older  patients  (or 
patients  who  require  continuous 
monitoring)  than  another  IPF.  However, 
our  cost  variable  will  not  measure  the 
extent  to  which  older  patients  within 
the  same  IPF  are  more  costly  than 
younger  patients.  We  are  currently 
conducting  a  research  study  with  the 
RTI  International*  (trade  name  of 
Research  Triangle  Institute)  that  will 
provide  information  as  to  the  effects  of 
this  data  limitation.  As  a  result,  we 
expect  to  have  more  information  about 
the  extent  to  which  routine  costs  vary 
by  certain  patient  characteristics.  We 
solicit  suggestions  on  other  data  sets  or 
studies  that  could  provide  additional 
information  on  the  relationship  between 
individual  patients  and  average  facility 
routine  costs. 

This  routine  cost  limitation  does  not 
apply  to  ancillary  costs  because  they 
can  be  measured  at  the  patient  level 
using  Medicare  claims  as  reported  in  the 
MedPAR  file.  However,  there  are 
differences  in  charging  practices 
between  psychiatric  hospitals  and 
psychiatric  units  that  affect  our 
measiu^ment  of  ancillary  costs.  For 
example,  there  are  approximately  100 
hospitals  in  our  MedPAR  data  file  that 
do  not  bill  ancillary  charges;  the 
majority  of  these  providers  are  State 
psychiatric  hospitals  who  bill  a  single 
average  per  diem  rate  that  includes 
routine,  ancillary,  and  other  costs. 

The  proposed  payment  adjusters  were 
derived  from  regression  analysis  of  100 
percent  of  the  1999  MedPAR  data  file. 
The  MedPAR  data  file  used  for  the  final 
regression  contains  467,372  cases 
although  the  complete  file  contains 
476,541  cases.  We  deleted  5,822  cases 
(1.24  percent)  from  this  file  because 
routine  cost  data  for  certain  IPFs  was 
not  available.  In  order  to  include  as 
many  IPFs  as  possible  in  the  regression, 
we  substituted  the  1998  Medicare  cost 
report  data  for  routine  cost  and  ancillary 
cost  to  charge  ratios  (using  the  1998 
Medicare  cost  report  data). 

For  the  remaining  470,719  cases,  we 
used  the  following  method  to  trim 
extraordinarily  high  or  low  cost  values 
that  most  likely  contained  data  errors,  in 
order  to  improve  the  accuracy  of  our 
results.  The  means  and  standard 
deviations  of  the  logged  per  diem  total 
cost  were  computed  separately  for  cases 
from  psychiatric  hospitals  and 
psychiatric  units.  Separate  statistics 
were  computed  for  the  groups  of  IPFs, 
because  we  did  not  want  to 


systematically  exclude  a  larger 
proportion  of  cases  from  the  higher  cost 
psychiatric  units.  Before  calculating  the 
means  of  the  logged  per  diem  total  cost, 
we  trimmed  cases  from  the  file  when 
covered  days  were  zero,  or  routine  costs 
were  less  than  $100  or  greater  than 
$3,000,  (because  we  believe  this  range 
captured  the  grossly  aberrant  cases),  so 
that  the  means  would  not  be  distorted. 
We  trimmed  cases  when  the  logged  per 
diem  cost  was  outside  the  standard  and 
generally  used  statistical  trim  points  of 
plus  or  minus  3  standard  deviations 
from  the  respective  means  for  hospitals 
and  psychiatric  units.  These  criteria 
eliminated  another  3,347  cases,  leaving 
467,372  cases  that  were  used  in  the  final 
regression. 

The  log  of  per  diem  cost,  like  most 
health  care  cost  measure,  appears  to  be 
normally  distributed.  Therefore,  the- 
natural  logarithm  of  the  per  diem  cost 
was  the  dependent  variable  in  the 
regression  analysis.  To  control  for 
psychiatric  hospitals  that  do  not  bill 
ancillary  costs,  we  included  a 
categorical  variable  that  identified  them. 

The  proposed  per  diem  cost  was 
adjusted  for  differences  in  labor  cost 
across  geographic  areas  using  the  FY 
1999  hospital  wage  index  imadjusted  for 
geo^aphic  reclassifications,  in  order  to 
be  consistent  with  our  use  of  the  market 
basket  labor  share  in  applying  the  wage 
index  adjustment. 

We  computed  a  proposed  wage 
adjustment  factor  for  each  case  by 
multiplying  the  Medicare  hospital  wage 
index  for  each  facility  by  the  proposed 
labor-related  share  (.72828)  and  adding 
the  proposed  non-labor  share  (.27172). 
We  used  the  proposed  excluded 
hospital  with  capital  market  basket  to 
determine  the  labor-related  share  (see 
section  lU.A.  of  this  proposed  rule).  The 
per  diem  cost  for  each  case  was  divided 
by  this  factor  before  taking  the  natural 
logarithm  (that  is,  a  standard 
mathematical  practice  accepted  by  the 
scientific  community).  The  payment 
adjustment  for  the  wage  index  was 
computed  consistently  with  the  wage 
adjustment  factor,  which  is  equivalent 
to  separating  the  per  diem  cost  into  a 
labor  portion  and  a  non-labor  portion 
and  adjusting  the  labor  portion  by  the 
wage  index. 

With  the  exception  of  the  proposed 
payment  adjustment  for  teaching 
facilities,  the  independent  variables 
were  specified  as  one  or  more 
categorical  variables.  Once  the 
regression  model  was  finalized  based  on 
the  log  normal  variables,  the  regression 
coefficients  for  these  variables  were 
converted  to  payment  adjustment 
factors  by  treating  each  coefficient  as  an 
exponent  of  the  base  e  for  natural 
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logarithms,  which  is  approximately 
equal  to  2.718.  The  proposed  pajnment 
adjustment  factors  represent  the 
proportional  effect  of  each  variable 
relative  to  a  reference  variable. 

1.  Proposed  Patient-Level 
Characteristics     . 

Subject  to  the  limitations  of  the 
proposed  cost  variable  described  above 
and  the  availability  of  patient 
characteristic  information  contained  in 
the  administrative  data,  we  attempted  to 
use  patient  characteristics  to  explain  the 
cost  variation  amongst  IPFs.  By 
adjusting  for  DRGs,  comorbidities,  age, 
and  day  of  the  stay,  we  were  able  to 
explain  approximately  19  percent  of  the 
variation  in  the  per  diem  cost.  This 
result  is  comparable  to  that  obtained  by 
THEORI  in  the  analysis  they  conducted 
for  the  APA.  The  study  is  described  in 
section  D.B.  of  this  proposed  rule. 

a.  DRGs 

The  principal  diagnosis  ICD  code 
listed  onlhe  claim  is'used  to  assign 
each  case  to  one  of  the  15  DRGs  that  we 
are  proposing  to  recognize  in  this  IPF 
prospective  payment  system  (see  section 
n.C  of  this  proposed  rule).  The 
coefficients  of  these  DRGs  from  the  cost 
regression  analysis  were  used  to 
determine  the  magnitude  of  the 
payment  adjustment  for  each  of  the 
proposed  15  DRGs.  The  payment 
adjustments  are  expressed  relative  to  the 
most  frequently  assigned  DRG  (DRG 
430,  Psychoses).  That  is.the  proposed 
adjustment  factor  for  DRG  430  would  be 
1.00,  and  the  proposed  adjustment 
factors  for  the  other  14  DRGs  would 
vary  above  and  below  1.00.  For  8  DRGs, 
the  proposed  adjustments  would  be 
relatively  small  (between  .96  and  1.04, 
that  is,  between  4  percent  lower  to  4 
percent  higher).  The  following  4  DRGs 
would  receive  relatively  large  payment 
adjustments: 

•  DRG  424  (Surgical  procedure  with 
Principal  Diagnosis  of  Mental  Illness) 
would  have  the  largest  payment 
adjustment  of  approximately  1.22. 
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•  DRQ  023  (Non-traumatic  stupor  and 
coma)  wpuld  receive  an  adjustment  of 
approxinately  1.10. 

•  DRQ  425  (Acute  Adjustment 
Reaction  and  Psychosocial 
Dysfunction)  would  receive  an 
adjustment  of  approximately  1.08. 

•  DRG  12  (Degenerative  Nervous 
System  Disorders)  would  receive  an 
adjustment  of  approximately  1.07. 

Both  df  the  following  two  DRGs 
would  be  paid  substantially  less  than 
DRG  43Q  with  payment  adjustments  of 
approxiiiiately  0.88: 

•  DRG  433  (Alcohol/Drug  Abuse  or 
Dependtnce,  left  against  medical 
advice).  I 

•  DR(j  523  (Alcohol/Drug  Abuse  or 
Depend#nce,  without  Complications 
and/or  (Comorbidity  and  without 
Rehabilitation  Therapy). 

Cases  |n  our  MedPAR  data  file  whose 
principal  diagnosis  classified  them  in 
DRGs  ot  ler  than  one  of  the  15  DRGs  that 
we  are  \  roposing  to  recognize  in  this 
proposed  ffF  prospective  payment 
system  were  grouped  into  a  single 
"other"  category. 

b.  ComG  rbidities 

Our  a  lalysis  of  the  data  indicates  that 
patients  who  have  certain  comorbid 
conditic  ns  in  addition  to  their 
psychia  ric  condition  generally  require 
more  ex  aensive  care  while  they  are 
hospitaEzed.  After  a  thorough  review  of 
the  ICD-  -9-CM  codes,  some  comorbid 
conditic  ns  were  identified  as  being 
more  cc  stly  on  a  per  diem  basis.  Groups 
of  simil  IT  diagnosis  codes  were  created 
to  descitbe  these  conditions,  which  tend 
to  be  chl^onic  illnesses  that  require 
additioiial  medications,  supplies, 
laboratory,  or  diagnostic  testing  in 
additioii  to  the  care  provided  for  their 
psychiabic  condition.  Conditions  in 
which  tne  patient  is  acutely  ill  requiring 
care  in  •  general  hospital,  for  example, 
myocarpial  infarction,  were  not 
includen  in  our  analysis. 

Basea  upon  this  analysis,  we  are 
proposing  payment  adjustments  for  1 7 
comorbidity  categories  that  we  would 
recognije  for  payment  adjustments 
under  t  le  proposed  IPF  prospective 
paymei  t  system.  Table  3  below 


Table  3.— Diagnosis  C  does  for  Proposed  Comorbidity  Categories 


provides  a  listing  of  the  proposed 
comorbidity  categories,  the  ICI>-9-CM 
diagnostic  codes  comprising  each 
category,  and  the  payment  adjustment 
factors.  The  adjustment  factras  are  also 
in  Addendum  A. 

As  in  the  case  of  the  DRGs,  the  cost 
regression  analysis  was  used  to 
determine  the  magnitude  of  the 
proposed  payment  adjustments  for  the 
comorbidity  groups.  Of  the  17 
comorbidity  categories,  the  following  4 
groups  would  have  proposed  payment 
adjustment  factors  ranging  from  1.11  to 
1.17  more  than  a  case  that  did  not  have 
any  of  the  17  comorbid  conditions:  (1) 
Coagulation  factor  deficits;  (2)  renal 
failiue,  chronic;  (3)  chronic  cardiac 
conditions;  and  (4)  atherosclerosis  of 
extremity  with  gangrene.  Seven         ■    _ 
categories  would  be  paid  payment 
adjustments  from  1.08  to  1.14:  (1) 
Tracheotomy;  (2)  renal  failing,  acute;  (3) 
malignant  neoplasms;  (4)  severe  protein 
calorie  malnutrition;  (5)  chronic 
obstructive  pulmonary  disease;  (6) 
poisoning;  and  (7)  severe 
musculoskeletal  and  connective  tissue 
diseases.  The  remaining  6  comorbidity 
categories  would  receive  payment 
adjustments  ranging  from  1.03  to  1.10: 
(1)  HIV;  (2)  infectious  diseases;  (3) 
imcontroUed  type  I  diabetes  mellitus; 
(4)  artificial  openings  digestive  and 
urinary;  (5)  drug  and/or  alcohol  induced 
mental  disorders;  and  (6)  eating  and 
conduct  disorders. 

Other  potential  conditions  were 
considered  as  potentially  more 
expensive,  but  the  small  number  of 
cases  in  the  MedPAR  data  file  made  it 
impossible  to  propose  an  appropriate 
adjustment  for  those  conditions.  We 
solicit  comments  suggesting  other 
conditions  that  may  be  expected  to 
increase  the  per  diem  cost  of  care  in 
IPFs.  In  addition,  we  expect  that  as 
facilities  become  aware  of  the 
importance  of  providing  accurate 
information  on  the  diagnoses  of 
patients,  we  will  have  more  data  to  use 
as  a  basis  for  refinements  to  the  list  of 
proposed  comorbid  conditions  affecting 
the  per  diem  cost  of  care. 


Description  of  proposed  comorbidity 


ICD-9-CM  code 


Proposed 

adjustment 

factor 


HIV 

Coagulation  Factor  Deficits 

Tracheotomy  

Renal  Failure,  Acute  

Renal  Failure,  Chronic 

Malignant  ^4eopiasms  


042  

2860  through  2864 

51900  and  V440  

5846  through  5849;  7885;  9585;  V451;  V560,  V561;  and  V562 

40301;  40311;  4039t;  40402;  40412;  40492,  585;  and  586 

1400  through  1720;  1740  through  1840;  and  1850  through 
2080. 


1.06 
1.11 
1.14 
1.08 
1.14 
1.10 
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Table  3.— Diagnosis  Codes  for  Proposed  Comorbidity  Categories— Continued 


Description  of  proposed  comortidity 


Uncontrolled  Type  I  Diabetes-Mellitus,  with  or  without  com 
plications. 

Severe  Protein  Calorie  Malnutrition  , 

Eating  and  Conduct  Disorders 

Infectious  Diseases ™".™!™"!!."™""!!!..."!!!!! 

Dmg  and/or  Alcohol  Induced  Mental  Disorders  

Cardiac  Conditions "[ 

Atherosclerosis  of  Extremity  with  Gangrene  

Chronic  Obstructive  Pulmonary  Disease 

Artificial  Openings-Digestive  and  Urinary 

Severe  Musculoskeletal  and  Connective  Tissue  Diseases  "!!"" 

Poisoning  


ICD-9-CMcode 


25003;  25083;  25013;  25023;  25033;  25093;  25043;  25053- 

25063;  and  25073. 

260  through  262 

3071;  30750;  31203;  31233;  and  31234"".'"! 

01000  through  04110;  04500  through  05319.  05440  thrijiijih 

05449;  0550  through  0770;  0782  through  0789;  and  07950 

through  07595. 
2920;  2922;  2910;  29212;  30300;  and  30400 
3910;  3911;  3912;  40201;  41403;  4160;  and  4210 
44024 

5100;  51883;  51884;  4920;  494';"4912b 'thiw'gh"49122".""i^ 

56960;  V441  through  V443;  and  V4450 

6960;  7100;  73000  through73009;  73010  through  7301 9- 

73020  through  73029;  and  7854. 
96500  through  96509;  and  9654;  9670  through  9700;  9800 

through  9809;  9830  through  9839;  986;  9890  through  9897 


Proposed 

adjustment 

factor 


1.10 

1.12 
1.03 
1.06 


1.03 
1.13 
1.17 
1.12 

1.09 
1.12 

1.14 


c.  Patient  Age  and  Gender 

The  cost  regressions  explored  several 
alternative  configiirations  of  age  and 
gender  variables.  The  results  indicate 
that  the  per  diem  cost  rises  as  a  patient's 
age  increases,  and  the  per  diem  cost  are 
higher  for  female  patients. 

We  examined  the  variation  in  the  per 
diem  cost  for  5-year  age  intervals 
ranging  from  age  40  to  80  with  open- 
ended  categories  ranging  above  age  80 
and  below  40  and  determined  that  the 
effect  of  age  was  statistically  significant. 
We  initially  ran  the  regression  for  three 
age  groups  consistent  with  the  natiu-al 
breaks  in  the  distribution  of  age  (under 
55,  55  to  64,  and  65  and  over).  The 
distribution  showed  that  most  Medicare 
psychiatric  patients  are  under  age  55 
and  over  age  65.  In  addition,  the 
distribution  showed  that  the  age  group 
between  55  and  65  years  of  age 
increased  the  predictive  power  of  the 
model  only  by  a  factor  of  .002  percent 
because  there  were  few  patients  in  that 
age  category.  For  this  reason,  we  are  not 
proposing  adjustments  reflecting  the 
three  age  groups.  Rather,  we  are 
proposing  to  make  a  single  adjustment 
of  13  percent  for  patients  65  years  and 
over.  We  are  proposing  two  age  groups 
(imder  65  and  over  65)  to  correspond 
with  the  major  populations  within 
Medicare:  the  disabled  and  the  elderly, 
which  we  believe  are  largely  responsible 
for  the  age-related  cost  differences  that 
we  observed.  In  addition,  preliminary 
residts  from  the  RTI  International* 
research  that  used  estimates  of  patient- 
specific  routine  cost  per  day  (from  a 
sample  of  40  IPFs)  found  that  splitting 
age  into  two  groups  (imder  65  and  over 
65)  has  greater  explanatory  power  than 
alternative  age  group  configurations. 
The  research  study  is  described  in  more 


detail  in  section  V.C.I,  of  this  proposed 
rule. 

The  cost  regression  implies  that 
female  patients  are  approximately  3 
percent  more  costly  than  male  patients. 
However,  the  explanatory  power  of  the 
equation  increases  by  less  than  .002 
percentage  points.  There  is  also  a  small 
reduction  in  the  age  effect  for  the  65  and 
over  age  group  (less  than  one  percentage 
point).  We  also  examined  the  alternative 
of  including  gender  along  with  the  three 
age  groups  (imder  55,  55  to  64.  and  65 
and  over)  and  compared  the  results  to 
the  regression  without  gender  and  with 
two  age  groups  (under  65  and  65  and 
over).  The  fuller  specification  of  age  and 
gender  only  increased  the  explanatory 
power  by  .003  points  and  had  fittie 
effect  on  the  size  of  the  age  effects. 

We  know  that  the  elderly  and  women 
are  more  fi«quentiy  treated  in 
psychiatric  units  than  in  freestanding 
psychiatric  hospitals.  When  an  indicator 
variable  for  psychiatric  units  is  included 
in  the  cost  regression,  the  age  and 
gender  effects  decrease  (the  65  and  over 
age  effect  declines  from  approximately 
13  percent  to  approximately  9  percent, 
and  the  gender  effect  decreases  from 
approximately  3  percent  to  2  percent). 
We  are  imable  to  determine  the  extent 
to  which  this  interaction  of  psychiatric 
imit  status  with  age  and  gender 
indicates  higher  direct  costs  of  treating 
the  elderly  and  women,  as  opposed  to 
other  reasons  for  the  higher  costs  of 
psychiatric  units.  However,  RTI 
International's*  preliminary  residts, 
which  used  a  better  patient-specific  cost 
variable  for  a  sample  of  40  hospitals 
found  a  much  stronger  effect  for  age 
than  for  gender.  This  is  because  the 
evidence  currentiy  available  to  us  is 
limited  and  we  believe  we  cannot 


identify  a  direct  link  between  the  costs 
of  psychiatric  care  in  psychiatric  units 
and  treatment  of  female  IPF  patients. 
We  are  not  proposing  to  adjust  the  per 
diem  payment  rate  to  account  for 
gender.  We  invite  comments  on  the 
appropriateness  of  including  a  gender 
variable  as  a  payment  adjustment  as 
well  as  comments  on  the  age  categories 
used  to  identify  variations  in  costs.  We 
will  continue  to  assess  the  effects  of 
gender  and  age  as  we  analyze  more 
current  data  in  the  development  of  the 
final  rule. 

d.  Length  of  Stay 

Cost  regressions  indicate  that  the  per 
diem  cost  declines  as  the  length  of  stay 
increases.  We  are  proposing  adjustments 
to  account  for  ancillary  and  certain 
administrative  costs  that  occur 
disproportionately  in  the  first  days  after 
being  admitted  to  an  IPF  (the  variable 
per  diem  adjustments).  We  examined 
the  per  diem  cost  over  a  range  of  1  to 
14  days.  According  to  the  1999  MedPAR 
data  file,  the  per  diem  costs  were 
highest  on  day  1  and  declined  for  days 
2  through  8  as  indicated  below.  Per 
diem  costs  for  days  9  and  thereafter 
remained  relatively  consistent  with  the 
median  length  of  stay  in  an  IPF  for 
Medicare  beneficiaries.  The  cost 
regression  analysis  was  used  to 
determine  the  following  proposed 
payment  adjustments.  Relative  to  a  stay 
of  9  or  more  days,  the  resulting 
adjustments  for  the  first  8  days  of  a  stay 
that  we  are  proposing  to  use  in  this  IPF 
prospective  pa)rment  system  are  as 
follows: 

•  The  variable  per  diem  adjustment 
for  day  1  would  be  an  increase  of 
approximately  26  percent 
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•  The  variable  per  diem  adjustment 
for  days  2  to  4  would  be  an  increase  of 
approximately  12  percent. 

•  The  variable  per  diem  adjustment 
for  days  5  to  8  would  be  an  increase  of 
approximately  5  percent. 

•  No  variable  per  diem  adjustment 
would  be  paid  after  the  8th  day. 

The  higher  pajmnents  for  earlier  days 
are  offset  through  the  budget  neutrality 
adjustment,  which  has  the  effect  of 
lowering  the  average  payment  to 
account  for  the  increased  payments. 

2.  Proposed  Facility-Level 
Characteristics 

As  noted  earlier,  we  were  able  to 
explain  19  percent  of  the  variation  in 
wage-adjusted  per  diem  cost  using 
patient  characteristics.  We  explored  a 
variety  of  ways  to  incorporate  facility 
characteristics  into  the  cost  regressions 
in  order  to  raise  the  explanatory  power 
and  refine  the  proposed  payment  system 
to  better  align  payments  with  cost 
difierences  across  facility  types. 

Per  diem  costs  are  strongly  related  to 
facility  occupancy,  because  occupancy 
(as  measured  by  the  ratio  of  actual  days 
to  available  days)  measuires  the  extent  to 
which  the  facility  is  efficiently  utilizing 
its  capacity.  When  occupancy  is  low, 
fbced  costs  must  be  spread  across 
relatively  few  days  of  care  and  the  per 
diem  costs  are  high.  Because  we  do  not 
want  to  pay  for  inefficiency,  we  are  not 
proposing  that  occupancy  be  used  as  a 
payment  adjuster.  However,  this 
variable  is  included  in  the  cost 
regression  to  improve  the  estimates  of 
the  effects  of  other  factors  that  may 
more  appropriately  be  used  to  adjust 
payments. 

An  analysis  of  the  faciUty-level 
characteristics  we  considered  follows. 
To  summarize  the  analysis,  we  are 
proposing  that  payments  be  adjusted 
based  on  the  IPF's  wage  index,  rural 
location,  and  teaching  status.  We 
considered,  and  explain  below,  the 
reasons  why  we  are  proposing  not  to 
provide  adjustments  for  psychiatric 
units,  disproportionate  share  intensity, 
or  IPFs  in  Alaska  or  Hawaii. 

a.  Rural  Location 

We  foimd  that,  controlling  for  the 
patient  characteristics  and  other  facility 
variables  included  in  our  cost 
regression,  facilities  located  in  non- 
metropolitan  area  counties  had  per  diem 
costs  about  16  percent  higher  than 
facilities  located  in  metropolitan  area 
counties.  Most  of  the  higher  cost  of  rural 
IPFs  is  related  to  the  fact  that  the  vast 
majority  are  psychiatric  units  within 
small  general  acute  care  hospitals. 
Small-scale  facilities  are  more  costly  on 
a  per  diem  basis  because  there  are 


minimuai  levels  of  fixed  costs  that 
cannot  be  avoided.  Based  on  this 
analysis,  we  are  proposing  to  make  an 
adjustmt  mt  of  16  percent  for  IPFs 
located  ia  rural  areas. 

b.  Teaching  Status 

One  o  >tion  for  paying  psychiatric 
teaching  facilities  for  their  higher  costs 
relies  on  past  experience  with  the 
teaching  adjustment  for  other  Medicare 
prosped  ive  payment  systems.  As  in 
other  in;  latient  prospective  payment 
systems]  we  measured  teaching  status  as 
one  plusi  the  ratio  of  the  nimiber  of 
interns  and  residents  assigned  to  the 
facility  divided  by  the  IPF's  average 
daily  census  (ADC).  Similarly  for 
psychiavic  units,  we  used  the  number 
of  inters  s  and  residents  assigned  to  the 
psychial  ic  imit. 

The  a(  vantages  of  using  the  ADC 
rather  tt  an  the  number  of  beds  for  the 
denomii  lator  of  the  ratio  noted  above 
was  dis(  ussed  in  the  final  rule  we 
publish)  d  in  the  Federal  Register  on 
August :  10, 1991  (56  FR  43380)  for 
putting  npatient  hospital  capital     ^ 
payments  under  a  prospective  payment. 
As  described  in  that  rule,  the  two  key 
advantages  of  the  ADC  are  that  it  is--{l) 
easier  td  define  more  precisely  than 
number  jof  beds;  and  (2)  less  subject  to 
understatement  in  an  effort  to  increase 
the  size  of  the  teaching  variable.  We 
believe  ihat  these  advantages  apply 
equally  io  IPFs. 

The  teaching  variable  in  our  cost 
regressions,  that  is,  the  logarithm  of  one 
plus  thej  ratio  of  interns  and  residents  to 
ADC,  h^s  a  coefficient  value  of  .5215. 
This  co$t  effect  is  converted  to  a 
payment  adjustment  by  treating  the 
regressi  )n  coefficient  as  an  exponent 
and  raia  ing  the  teaching  variable  to  the 
.5215  pi  >wer.  Applying  this  method  for 
a  facilit  r  with  a  teaching  variable  of  1.10 
would  ]  ield  a  5.1  percent  increase  in 
the  per  liem  payment;  for  a  facility  with 
a  teaching  variable  of  1.25,  there  would 
be  a  12.8  percent  higher  payment. 

Oiu-  ilnpact  tables  are  based  on  the 
assiunption  that  we  would  pay  a 
proposed  IPF  teaching  adjustment  in 
this  manner  and  our  proposed 
regulatory  text  is  also  based  on  this 
approaqh.  However,  we  are  considering 
alternatives  because  we  are  concerned 
that  thi^  method  creates  incentives  for 
teaching  hospitals  to  add  residents  and 
to  incrmse  their  payments  under  an 
open-eaded  formula  that  pays  higher 
teaching  payments  as  teaching  intensity, 
as  measured  by  resident  to  ADC  ratios,  . 


inc 


limited 


the  incentives  to  add  residents 
in  hosp  [tals  paid  imder  the  hospital 
inpatie  it  prospective  payment  system 


BA,  sections  4621  and  4623, 


by  adopting  caps  for  both  direct  and 
indirect  teaching  payments.  The  number 
of  residents  was  capped  for  the  purpose 
of  computing  both  the  direct  and 
indirect  teaching  adjustments  and  the 
resident  to  ADC  was  capped  for 
purposes  of  computing  the  indirect 
teaching  adjustment.  Because  IPFs 
would  now  be  paid  on  a  prospective 
basis  similar  to  acute  care  hospitals,  we 
are  considering  extending  the  indirect 
teaching  caps  to  IPF  teaching  hospitals. 
Regulations,  as  specified  at  §413.86, 
already  apply  the  BBA  caps  to  direct 
medical  education  payments  for  all 
teaching  hospitals. 

We  are  also  exploring  whether  there 
are  other  alternatives  for  paying  IPF 
teaching  hospitals  their  higher  teaching 
costs.  We  are  interested  in  developing 
methodologies  for  estimating  these 
higher  costs  and  then,  based  on  the 
newly  available  estimates  and  current 
data,  distributing  those  costs  fairly  to 
individual  teaching  hospitals.  We  invite 
comments  on  obtaining  the  estimates 
and  current  data  and  on  other 
approaches  to  paying  psychiatric 
teaching  hospitals  for  their  higher 
medical-education  costs  based  on  that 
data.  ^ 

c.  Disproportionate  Share  Hospital 
Status 

We  measured  the  extent  to  which  a 
facility  provides  care  to  low  income 
patients  using  the  disproportionate 
share  hospited  (DSH)  variable  used  in 
other  Medicare  prospective  payment 
systems  (that  is,  the  sum  of  die 
proportion  of  Medicare  days  of  care 
provided  to  recipients  of  Supplemental 
Sec\irity  Income  and  the  proportion  of 
the  total  days  of  care  provided  to 
Medicaid  beneficiaries).  For  psychiatric 
units,  both  proportions  are  specific  t^ 
the  unit  and  not  the  entire  hospital.  A 
limitation  of  the  Medicaid  proportion  as 
applied  to  psychiatric  hospitals  is  that 
Medicaid  does  not  pay  for  services 
provided  to  individuals  under  the  age  of 
65  in  an  institution  for  mental  diseases 
(IMD),  as  specified  in  section  1905(h)  of 
the  Act.  As  a  result,  low-income 
beneficiaries  in  IMDs  cannot  be 
identified  as  Medicaid  beneficiaries, 
and  the  Medicaid  proportion  will  be 
biased  downwards. 

The  DSH  variable  was  highly 
significant  in  oxa  cost  regressions; 
however,  we  found  that  facilities  with 
higher  DSH  had  lower  per  diem  costs.  ^ 
We  note  that  the  previously  cited  study 
for  the  APA  also  found  the  same  results. 
The  relationship  of  high  DSH  with 
lower  costs  cannot  be  attributed  to 
downward  bias  in  the  Medicaid 
proportion  due  to  the  IMD  exclusion. 
This  is  because  public  psychiatric 
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hospitals  already  have  lower  costs  on 
average  than  other  types  of  IPFs. 
Therefore,  if  we  propose  a  DSH 
adjustment  based  on  the  regression 
analysis,  IPFs  with  high  DSH  shares 
would  be  paid  lower  per  diem  rates. 
We  tried  a  variety  of  supplemental 
analyses  in  an  attempt  to  better 
imderstand  the  observed  relationship, 
but  did  not  find  a  positive  relationship 
between  the  per  diem  cost  and  the  DSH 
ratio.  Therefore,  we  are  not  proposing  a 
payment  adjustment  for  DSH  intensity 
but  will  monitor  the  effect  of  DSH  for 
possible  future  adjustments. 

d.  Psychiatric  Units  in  General  Acute 
Care  Hospitals 

On  average,  psychiatric  imits  have 
higher  per  diem  costs  than  psychiatric 
hospitals.  According  to  the  1999 
MedPAR  file,  the  average  per  diem  cost 
for  psychiatric  units  was  $615,  • 
compared  to  $444  for  psychiatric 
hospitals. 

Some  of  the  patient  characteristics 
and  facility  variables  that  we  included 
in  our  cost  regressions  explain  part,  but 
•  not  all,  of  the  cost  difference  between 
hospitals  and  psychiatric  units. 
Controllingior  facility  size,  occupancy, 
and  selected  comorbidities  reduces  the 
magnitude  of  the  estimated  cost 
difference  from  approximately  37 
percent  to  19  percent.  Several  factors 
may  accoimt  for  the  remaining  19 
percent  difference:  (1)  A  large 
proportion  of  psychiatric  acSnissions  to 
these  units  enter  the  hospital  through 
the  emergency  room  (ER),  and  ER 
charges  are  included  on  the  inpatient 
claims  used  in  oiu-  analysis  (this  issue 
will  not  be  relevant  to  IPF  payment  in 
the  future  because  ER  services  have 
been  paid  imder  the  outpatient  hospital 
prospective  payment  system  since 
August  2000);  (2)  some  of  these 
admissions  have  medical  conditions  in 
addition  to  psychiatric  symptoms  and 
require  more  treatments  resulting  in 
higher  costs  due  to  more  services  and 
equipment;  (3)  psychiatric  hospitals  and 
psychiatric  units  may  utilize  different 
patterns  of  care  and  staffing;  and  (4) 
accounting  differences  may  account  for 
some  of  the  cost  difference. 

We  have  decided  not  to  propose  a 
specific  adjustment  for  psychiatric 
units.  We  are  concerned  about  applying 
such  an  adjustment  to  all  psychiatric 
units  regardless  of  an  individual  unit's 
costs,  efficiency,  or  case  mix. 

We  hope  that  with  further  research, 
we  will  be  able  to  gain  a  better 
imderstanding  of  the  cost  differences 
that  would  enable  us  to  propose  even 
more  refined  payment  adjustments  to 
directly  measmre  the  differences  in 
patient  care  needs  in  psychiatric  units. 


e.  Adjustment  for  Alaska  and  Hawaii 
IPFs 

Some  of  the  prospective  payment 
systems  that  have  been  developed 
include  a  cost-of-living  adjustment  for 
the  unique  circumstances  of  Medicare 
providers  located  in  Alaska  and  Hawaii. 
Therefore,  we  analyzed  our  data  to 
determine  the  existence  of  IPFs  located 
in  Alaska  and  Hawaii.  CurrenUy,  in 
Alaska,  there  are  only  two  psychiatric 
hospitals  and  no  psychiatric  units.  In 
Hawaii,  there  is  one  psychiatric  hospital 
and  one  psychiatric  imit.  In  the  absence 
of  a  cost-of-living  adjustment,  our 
analyses  indicates  that  some  facilities  in 
Alaska  and  Hawaii  would  "profit"  and 
other  facilities  would  experience  a 
"loss."  Due  to  the  limited  niunber  of 
cases,  the  results  of  our  analysis  are 
inconclusive  regarding  whether  a  cost- 
of-living  adjustment  would  improve 
payment  equity  for  these  facilities. 
Therefore,  we  are  not  proposing  an 
adjustment  for  IPFs  located  in  Alaska 
and  Hawaii.  We  will  continue  to  assess 
the  impact  of  the  proposed  IPF 
prospective  payment  system  on  IPFs 
located  in  Alaska  and  Hawaii  as  we 
obtain  more  current  data. 

3.  Proposed  Payment  Adjustments 
a.  Proposed  Outlier  Adjustment 

While  we  are  not  statutorily  required 
to  provide  outlier  payments,  we  believe 
that  it  is  appropriate  to  propose  an 
outlier  payment  policy  in  connection 
with  this  prospective  payment  system  in 
order  to  both  ensure  that  IPFs  treating 
imusually  costly  cases  do  not  inciu- 
substantial  "losses"  and  promote  access 
to  IPFs  for  patients  requiring  expensive 
care.  Providing  additional  payments  for 
costs  that  are  beyond  the  IPF's  control 
can  strongly  improve  the  accuracy  of  the 
proposed  IPF  prospective  payment 
system  in  determining  resource  costs  at 
the  patient  and  facility  level. 

Notwithstanding  the  factors  that  we 
are  proposing  to  recognize  in  the  IPF 
prospective  payment  system  as 
proposed  adjustments  to  the  per  diem 
payment  rate,  the  cost  of  care  for  some 
psychiatric  patients  may  still 
substantially  exceed  the  otherwise 
applicable  pajmients  during  the  course 
of  a  stay.  This  may  occur  because  of 
multiple  comorbid  conditions  and 
complications  that  require  a  high 
utilization  of  ancillary  services.  Since 
this  is  a  per  diem  payment  system,  the 
extent  to  which  length  of  stay  is  a  factor 
would  be  mitigated  because  payment  is 
made  for  each  day  of  the  stay. 

We  have  determined  that  it  is 
important  to  provide  some  protection 
fi-om  financial  risk  caused  by  treating 
patients  who  require  more  costly  care 


and  to  reduce  the  incentives  to  under 
serve  these  patients. 

Therefore,  in  order  to  protect  IPFs 
from  significant  "losses"  on  very  costly 
cases,  we  are  proposing  to  provide 
outlier  payments  and  set  outlier 
numerical  criteria  prospectively  so  that 
oudier  payments  are  projected  to  equal 
2  percent  of  total  payments  imder  the 
proposed  IPF  prospective  payment 
system.  Based  on  die  regression  analysis 
and  payment  simulations,  we  believe 
that  using  a  2  percent  threshold 
optimizes  our  ability  to  protect 
vulnerable  IPFs  while  providing 
adequate  payment  for  all  other  cases 
that  are  not  outlier  cases. 

We  are  proposing,  in  §  412.424(c),  to 
make  an  outlier  payment  for  any  case  in 
which  the  estimated  total  cost  exceeds 
an  outlier  threshold  amount  equal  to  the 
total  IPF  prospective  payment  system 
payment  amount  plus  a  fixed  dollar  loss 
amount.  The  fixed  dollar  loss  amount  is 
the  amount  used  to  limit  the  loss  that  an 
IPF  would  incur  under  the  proposed 
outlier  policy  (see  section  III.C.3.  of  this 
proposed  rule  for  an  explanation  of  how 
the  fixed  dollar  loss  amount  is 
calculated).  Once  the  cost  of  a  case 
exceeds  the  outlier  threshold  amount, 
an  outlier  payment  would  be  made.  A 
basic  principle  of  an  outlier  policy  is 
that  outlier  payments  should  cover  less 
than  the  full  amount  of  the  additional 
costs  above  the  outlier  threshold  in 
order  to  preserve  the  incentive  to 
contain  costs  once  a  case  qualifies  for 
outlier  payments  (see  Emmett  B.  Keeler, 
Grace  M.  Carter,  and  Sally  Trude, 
"Insurance  Aspects  of  DRG  Outlier 
Payments,"  The  Rand  Corporation,  N- 
2762-HHS,  October  1988).  This  results 
in  Medicare  and  the  IPF  sharing 
financial  risk  in  the  treatment  of 
extraordinarily  cosUy  cases. 

b.  Methodology  for  Proposed  Outlier 
Payments 

We  are  proposing  to  make  outlier 
payments  on  a  per  case  basis  rather  than 
on  a  per  diem  basis.  Outlier  payments 
would  be  made  for  IPF  cases  when  the 
estimated  cost  of  the  entire  stay  exceeds 
the  outlier  threshold  amount.  We 
believe  it  is  appropriate  to  determine 
outlier  status  on  a  per  case  basis  in 
order  to  accurately  assess  the  "losses" 
associated  with  the  care  of  a  patient  for 
the  entire  stay.  If  we  propose  to 
establish  a  per  diem  fixed  dollar  loss 
threshold,  outlier  payments  could  occur 
for  part  of  an  inpatient  stay  when  no 
"losses"  actually  occur.  If  we  review  the 
stay  in  terms  of  the  resources  expended 
each  day.  the  facility  may  incur  a  "loss" 
on  some  days  of  the  stay  and  may 
experience  "gains"  on  other  days  of  the 
stay.  Thus,  assessing  the  resources 
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expanded  over  the  course  of  the  entire 
stay  provides  a  fuller  picture  of  the 
actual  resources  needed  to  provide  care 
for  the  complete  episode  of  care.  After 
assessing  the  entire  stay,  one  Can 
determine  if  a  "loss"  was  actually 
inciured  by  the  IPF. 

Therefore,  we  are  proposing  to  define 
the  outlier  threshold  amoimt  as  the  total 
IPF  prospective  payment  for  an  IPF  stay, 
plus  a  fixed  dollar  loss  amount.  As 
explained  below,  the  fixed  dollar 
amount  is  determined  to  be  the  dollar 
amount  per  stay  that  achieves  a  total 
outlier  percentage  of  2  percent  of  the 
proposed  prospective  payments.  The 
proposed  outlier  payment  would  be 
defined  as  a  proportion  of  the  estimated 
cost  beyond  the  outlier  threshold.  The 
proportion  of  additional  costs  paid  as 
outlier  payments  is  referred  to  as  the 
loss-sharing  ratio.  We  chose  to  propose 
the  fixed  dollar  loss  amount  and  the 
loss-sharing  ratios  to  allow  the 
estimated  total  outlier  payments  to  be  2 
percent  of  the  total  estimated  proposed 
IPF  prospective  payments. 

In  order  to  determine  the  most 
appropriate  outlier  policy,  our  goal  was 
to  anadyze  the  extent  to  which  the 
various  outlier  percentages  reduce 
financial  risk,  reduce  incentives  to 
under  serve  costly  beneficiaries,  and 
improve  the  overall  fairness  of  the 
payment  system.  Chir  analysis  showed 
that  the  higher  the  outlier  percentage, 
the  more  cases  qualified  for  outlier 
payments,  and  the  less  payment  was 
made  per  case.  Conversely,  a  low  outlier 
percentage  resulted  in  a  higher  fixed 
dollar  loss  threshold  and  although  fewer 
cases  exceeded  the  threshold,  the 
amount  paid  was  more  substantial. 

We  began  our  analysis  by  determining 
that  if  approximately  10  percent  of  IPF 
cases  received  an  outlier  payment,  we 
would  be  maintaining  the  basic  premise 
behind  establishing  an  outlier  policy, 
that  is,  to  compensate  IPFs  for  their 
truly  high  cost  cases.  Also,  this 
percentage  of  cases,  that  is  10  percent, 
is  not  inconsistent  with  the  percentage 
of  total  outlier  cases  paid  in  other 
prospective  payment  systems.     , 

Initially,  we  believea  that  a  5  percent 
outlier  policy  would  result  in  outlier 
payments  for  approximately  10  percent 
of  total  IPF  cases.  However,  our  analysis 
showed  that  a  5  percent  outlier  policy 
resulted  in  outlier  payments  for 
approximately  20  percent  of  IPF  cases, 
paying  an  average  of  $1,975  per  case. 
Since  20  percent  of  IPF  cases  would 
receive  an  outlier  payment,  we  do  not 
believe  that  a  5  percent  outlier  policy 
limits  outlier  payments  to  only  the  truly 
high  cost  cases.  We  then  reduced  the 
outlier  policy  to  3  percent  and  found 
that  12  percent  of  n'F  cases  received 


outlier  payments,  with  an  average 
payment  of  $2,125  per  case.  Although  a 
3  percei  t  outlier  policy  reduced  the 
number  of  cases  tiiat  would  qualify  for 
outlier  {  ayments,  12  percent  of  cases 
still  exo  ieded  our  target  of  10  percent  of 
total  IPI  cases. 

Howe  /er,  we  have  determined  that  an 
outlier  (  olicy  of  2  percent  of  the  total 
propose  i  IPF  payments  would  allow  us 
to  achie  re  a  balance  of  the  above  stated 
goals.  A  2  percent  outlier  policy  would 
appropr  ately  compensate  for  the  truly 
high  co^  cases  with  a  much  more 
appropriate  level  of  payment  and 
reducedl  financial  risk  without  causing  a 
significant  reduction  in  the  per  diem 
base  rate.  Under  a  2  percent  outlier 
policy,  approximately  7  percent  of  IPF 
cases  qt  alify  for  outlier  payments  with 
an  aven  ge  payment  of  $2,350  per  case. 
Providii  ig  outlier  payments  to  7  percent 
of  cases  meets  the  10  percent  target  and 
would  I  rovide  outlier  payment  for  only 
the  higl  cost  IPF  cases.  Accordingly,  we 
are  proj  osing  the  outlier  policy  to  be  2 
percent  of  the  total  proposed  iPF 
payments.  The  amoimt  of  outlier 
s  would  be  funded  by 
ively  reducing  the  non-outlier 
rates  in  a  budget-neutral 
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our  proposed  outlier  policy,  we 
ake  outlier  payments  for 
:es  in  which  estimated  costs 
adjusted  threshold  amount 
($4,200  multiplied  by  the  IPF's  facility 
adjustments,  that  is  wages,  rural 
location,  and  teaching  status)  plus  the 
total  IPF  prospective  payment  system 
adjusted  payment  amount  for  the 
dischai|;e.  The  estimated  cost  for  a  case 
would  Se  calculated  by  multiplying  the 
overall  facility-specific  cost-to-charge 
ratio  bylthe  total  charges  for  the 
inpatient  stay. 

In  estbblisning  the  loss-sharing  ratio, 
we  considered  establishing  a  single  ratio 
consistent  with  the  hospital  inpatient 
prospeqtive  payment  system,  which  is 
set  at  a  marginal  cost  of  80  percent  of 
the  diff  irence  between  the  cost  for  the 
dischai  ;e  and  the  adjusted  threshold 
amount .  However,  the  proposed  IPF 
prospe(  tive  payment  system  unlike  the 
hospita  inpatient  prospective  payment 
system  s  a  per  diem  payment  system, 
we  are  i  :oncemed  that  a  single  loss- 
sharing  ratio  at  80  percent  might 
providj  an  incentive  to  increase  length 
of  stay  n  order  to  receive  additional 
outlier  layments.  Therefore,  we  are 
proposBig  to  reduce  the  loss-sharing 
ratio  when  the  length  of  the  stay 
increas  ;s  beyond  the  median  length  of 
stay.  W  }  believe  that  a  reduction  to  the 
outlier  oss-sharing  ratio  should  occur 
in  a  sin  ular  manner  to  the  declining  per 
diem  p  lyment.  The  per  diem  payment 


amount  \mdet  the  proposed  IPF 
prospective  payment  system  is  highest 
on  days  1  through  4,  declines  on  days 
5  through  8,  and  declines  further  for  all 
days  beyond  8.  Similarly,  we  are 
proposing  to  establish  an  80-percent , 
loss-sharing  ratio  for  days  1  through  8 
in  order  to  reflect  higher  costs  early  in 
an  IPF  stay  and  reduce  the  ratio  by  20 
percent  for  days  9  and  thereafter.  This 
is  consistent  with  the  median  length  of 
stay  for  IPFs.  Reducing  the  amount 
Medicare  would  share  in  the  loss  of 
high  cost  cases  would  provide  an 
incentive  for  an  IPF  to  contain  costs 
once  a  case  qualifies  for  outlier 
payments.  We  solicit  comments  on  this 
approach. 

c.  Proposed  Implementation  of  the 
Outlier  Policy 

The  intent  of  proposing  an  outlier 
policy  is  to  adequately  pay  for  truly 
high-cost  cases.  However,  we  have 
become  aware  that  under  the  hospital 
inpatientrprospective  payment  system, 
some  hospitals  have  taken  advantage  of 
two  system  features  in  the  outlier  policy 
to  maximize  their  outlier  pajnnents.  The 
first  is  the  time  lag  between  the  current 
charges  on  a  submitted  claim  and  the 
cost-to-charge  ratio  taken  from  the  most 
recent  settled  cost  report.  Second, 
statewide  average  cost-to-charge  ratios 
are  used  in  those  instances  in  which  an 
acute  care  hospital's  operating  or  capital 
cost-to-charge  ratios  fall  outside 
reasonable  parameters.  We  set  forth 
these  parameters  and  the  statewide  cost- 
to-charge  ratios  for  acute  care  hospitals 
in  the  annual  publication  of  prospective 
payment  rates  that  are  published  by 
August  1  of  each  year  in  accordance 
with  §  412.8(b)(2).  Currently,  these 
parameters  represent  3.0  standard 
deviations  (plus  or  minus)  from  the 
geometric  mean  of  t:ost-to-charge  ratios 
for  all  hospitals.  Hospitals  could 
arbitrarily  increase  their  charges  so  far 
above  costs  that  their  cost-to-charge 
ratios  would  fall  below  3  standard 
deviations  from  the  geometric  mean  of 
the  cost-to-chaige  ratio.  Thus,  a  higher 
statewide  average  cost-to-charge  ratio 
would  be  applied  to  determine  if  the 
hospital  shoidd  receive  em  outlier 
payment.  This  disparity  resiilts  in  their 
cost-to-charge  ratios  being  set  too  high, 
which  in  turn  results  in  an 
overestimation  of  their  cxirrent  costs  per 
case. 

The  intention  of  the  outlier  policy 
under  both  the  hospital  inpatient 
prospective  payment  system  and  the 
proposed  EPF  prospective  payment 
system  is  to  nuke  payments  only  when  ^ 
the  cost  of  care  is  extraordinarily  high 
in  relation  to  the  average  cost  of  treating 
comparable  conditions  or  illnesses.  We 
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believe  that  if  hospitals'  charges  are  not 
sufficiently  comparable  in  magnitude  to 
their  costs,  the  legislative  purpose 
imderlying  payment  for  outliers  is 
thwarted.  Thus,  on  June  9,  2003,  we 
published  a  final  rule  in  the  Federal 
Register  (68  FR  34494)  to  ensure  that 
outlier  payments  are  paid  for  truly  high- 
cost  cases  under  the  hospital  inpatient 
prospective  pavment  system. 

We  believe  the  use  of  parameters  is 
appropriate  for  determining  cost-to- 
charge  ratios  to  ensure  these  values  are 
reasonable  and  that  outlier  payments 
can  be  made  in  the  most  equitable 
manner  possible.  Further,  we  believe 
the  proposed  methodology  of  computing 
IPF  outlier  payments  is  susceptible  to 
the  same  payment  enhancement 
practices  identified  under  the  hospital 
inpatient  prospective  payment  system 
because  it  depends  on  the  cost-to-charge 
ratio  to  determine  the  IPF's  cost. 
Accordingly,  as  discussed  below,  we  are 
proposing  provisions  for  implementing 
the  outlier  policy  to  ensure  the 
statistical  accuracy  of  cost-to-charge 
ratios  and  appropriate  adjustment  of  IPF 
outlier  payments. 

1.  Statistical  Acciuacy  of  Cost-to-Charge 
Ratios 

We  believe  that  there  is  a  need  to 
ensure  that  the  cost-to-charge  ratio  used 
to  compute  an  IPF's  estimated  costs 
should  be  subject  to  a  statistical 
measure  of  accuracy.  Removing  aberrant 
data  from  the  calculation  of  outlier 
payments  will  allow  us  to  enhance  the 
extent  to  which  outlier  payments  are 
equitably  distributed  and  continue  to 
reduce  incentives  for  IPFs  to  under 
serve  patients  who  require  more  costly 
care.  Further,  using  a  statistical  measure 
of  acciuacy  to  address  aberrant  cost-to- 
charge  ratios  would  also  allow  us  to  be 
consistent  with  the  outlier  policy  under 
the  hospital  inpatient  prospective 
payment  system.  Therefore,  we  are 
making  the  following  two  proposals: 

•  We  will  calculate  two  national 
ceilings,  one  for  IPFs  located  in  rural 
areas  and  one  for  facilities  located  in 
urban  areas.  We  propose  to  compute 
this  ceiling  by  first  calculating  the 
national  average  and  the  standard  - 
deviation  of  the  cost-to-charge  ratios  for 
both  urban  and  rural  IPFs. 

To  determine  the  rural  and  urban 
ceilings,  we  propose  to  multiply  each  of 
the  standard  deviations  by  3  and  add 
the  result  to  the  appropriate  national 
cost-to-charge  ratio  average  {either  nu^ 
or  urban).  We  believe  that  the  method 
explained  above  residts  in  statistically 
valid  ceilings.  If  an  IPF's  cost-to-chaige 
ratio  is  above  the  applicable  ceiling,  the 
ratio  is  considered  to  be  statistically 
inacomite.  Therefore,  we  are  proposing 


to  assign  the  national  (either  rural  or 
urban)  median  cost-to-charge  ratio  to  the 
IPF.  Due  to  the  small  number  of  IPFs 
compared  to  the  nmnber  of  acute  care 
hospitals,  we  believe  that  statewide 
averages  used  in  the  hospital  inpatient 
prospective  payment  system,  would  not 
be  statistically  valid  in  the  IPF  context. 

In  addition,  the  distribution  of  cost-to- 
charge  ratios  for  IPFs  is  not  normally 
distributed  and  there  is  no  limit  to  the 
upper  ceiling  of  the  ratio.  For  these 
reasons,  the  average  value  tends  to  be 
overstated  due  to  the  higher  values  on 
the  upper  tail  of  the  distribution  of  cost- 
to-charge  ratios.  Therefore,  we  are 
proposing  to  use  the  national  median  by 
urban  and  rural  type  as  the  substitution 
value  when  the  facility's  actual  cost-to- 
charge  ratio  is  outside  the  trim  values. 
Cost-to-charge  ratios  above  this  ceiling 
are  probably  due  to  faulty  data  reporting 
or  entry,  and,  therefore,  should  not  be 
used  to  identify  and  make  payments  for 
outlier  cases  because  these  data  are 
clearly  erroneous  and  should  not  be 
relied  upon.  In  addition,  we  propose  to 
update  and  announce  the  ceiling  and 
averages  using  this  methodology  every 
year. 

•  We  will  not  apply  the  applicable 
national  median  cost-to-charge  ratio 
when  an  IPF's  cost-to-charge  ratio  falls 
below  a  floor.  We  are  proposing  this 
policy  because  we  believe  IPFs  could 
arbitrarily  increase  Uieir  charges  in 
order  to  maximize  outlier  payments. 

Even  though  this  arbitrary  increase  in 
charges  should  result  in  a  lower  cost-to- 
charge  ratio  in  the  futiu*  (due  to  the  lag 
time  in  cost  report  settlement),  if  we 
propose  a  floor  on  cost-to-charge  ratios, 
we  would  apply  the  applicable  national 
median  for  the  IPFs  actual  cost-to- 
charge  ratio.  Using  the  national  median 
cost-to-charge  ratio  in  place  of  the 
provider's  actual  cost-to-charge  ratio 
would  estimate  the  IPF's  costs  higher 
than  they  actually  are  and  may  allow 
the  IPF  to  inappropriately  qualify  for 
outlier  payments. 

Accordingly,  we  are  proposing  to 
apply  the  IPF's  actual  cost-to-charge 
ratio  to  determine  the  cost  of  the  case 
rather  than  creating  and  applying  a 
floor.  In  such  cases  as  described  above, 
applying  an  IPF's  actual  cost-to-charge 
ratio  to  charges  in  the  future  to 
determine  the  cost  of  the  case  will  result 
in  more  appropriate  outlier  payments. 

Consistent  with  the  policy  change 
under  the  hospital  inpatient  prospective 
payment  system,  we  are  proposing  that 
IPFs  would  receive  their  actual  cost-to- 
charge  ratios  no  matter  how  low  their 
ratios  fall.  We  are  still  assessing  the 
procedural  changes  that  would  be 
necessary  to  implement  this  change. 


2.  Adjustment  of  IPF  Outlier  Payments 

As  discussed  in  the  hospital  inpatient 
prospective  payment  system  final  rule 
for  outliers,  we  have  implemented 
changes  to  the  outlier  policy  used  to 
determine  cost-to-charge  ratios  for  acute 
care  hospitals,  because  we  became 
aware  that  payment  vulnerabilities  exist 
in  the  ciurent  outlier  policy.  Because  we 
believe  the  IPF  outlier  payment 
methodology  is  likewrise  susceptible  to 
the  same  payment  vulnerabilities,  we 
are  proposing  ^e  following: 

•  Include  in  proposed 
§412.424(c)(2)(v)  a  cross-reference  to 
§  412.84(i)  that  was  included  in  the  final 
rule  published  in  the  Federal  Register 
on  June  9,  2003  (68  FR  34515).  Through 
this  cross-reference,  we  are  proposing 
that  fiscal  intermediaries  would  use 
more  recent  data  when  determining  an 
IPF's  cost-to-charge  ratio.  Specifically, 
as  provided  in  §  412.84(i),  we  are 
proposing  that  fiscal  intermediaries 
would  use  either  the  most  recent  settled 
IPF  cost  report  or  the  most  recent 
tentatively  settled  IPF  cost  report, 
whichever  is  later  to  obtain  the 
applicable  IPF  cost-to-charge  ratio.  In 
addition,  as  provided  imder  §  412.84(i), 
any  reconciliation  of  outlier  payments 
will  be  based  on  a  ratio  of  costs  to 
chai^ges  computed  fi-om  the  relevant  cost 
report  and  charge  data  determined  at  the 
time  the  cost  report  coinciding  with  the 
discharge  is  settled. 

•  Include  in  proposed 
§412.424(c)(2)(v)  a  cross  reference  to 
§412.84(m)  (that  was  included  in  the 
final  rule  published  in  the  Federal 
Register  on  June  9,  2003  (68  FR  34415) 
to  revise  the  outlier  policy  imder  the 
hospital  inpatient  prospective  payment 
system).  Through  this  cross-reference, 
we  are  proposing  that  IPF  outlier 
payments  may  be  adjusted  to  account 
for  the  time  value  of  money  during  the 
time  period  it  was  inappropriately  held 
by  the  IPF  as  an  "overpayment."  We 
also  may  adjust  outlier  payments  for  the 
time  value  of  money  for  cases  that  are 
"underpaid  "  to  the  IPF.  In  these  cases, 
the  adjustment  wrill  result  in  additional 
payments  to  the  IPF.  We  are  proposing 
that  any  adjustment  will  be  based  upon 
a  widely  available  index  to  be 
established  in  advance  by  the  Secretary, 
and  will  be  applied  fi-om  the  midpoint 
of  the  cost  reporting  period  to  the  date 
of  reconciliation.  We  are  still  assessing 
the  procedural  changes  that  would  be 
necessary  to  implement  this  change. 

d.  Computation  of  Proposed  Outlier 
Payments 


In  order  to  illustrate  the  proposed 
outlier  payment  mechanism,  we  present 
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the  following  example  of  how  we  would 
calculate  the  outlier  payment. 

Example:  John  Smith  was  hospitalized  at  a 
non-teaching  IPF  facility  in  Richmond, 
Virginia  for  14  days.  His  total  allowable 
billed  charges  for  the  14  days  was  $20,000. 


The  prosplective  payment  amount  (per  diem 
payments jplus  adjustments)  was  $8,000. 

To  determine  whether  this  case 
qualifies  [for  outlier  payments,  it  would 
be  neces$ary  to  compute  the  cost  of  the 
case  by  diultiplying  the  facility's  overall 
cost-to-charge  ratio  of  .72  by  the 


allowable  charge  of  $20,000.  In  this 
case,  the  total  allowable  costs  for  Mr. 
Smith's  case  is  $14,400  ($20,000  x  .72). 
Because  the  IPF  is  a  non-teaching  urban 
facility,  the  fixed  dollar  threshold  is 
adjusted  by  the' wage  index  0.9477. 


Table  4.— Computation  Example  of  the  Proposed  Outuer  Payment 


steps  to  Calculate  the  Proposed  Outlier  Payment 


Calculate  the  Fixed  Dollar  Loss  Threshold: 

Fixed  DoHar  Threshold  

Wage  adjusted  labor  share  (.72828x4,200)*0.9477  ... 

Non  Labor  Share  (0.27172  x  $4,200)  

Adjusted  Fixed  Dollar  Threshold  ($2.899+$1,141)  

Calcutate  Eligible  Outlier  Costs: 

hibspitai  Costs  

Adjusted  Fixed  Dollar  Threshold 

Prospective  Payment  System  Adjusted  Payment 

Eligible  for  Outlier  Costs  ($1 4,400  -  $4,040  -  $8,000) 
Calculate  the  Loss  Sliaring  Ratio  Amount: 

Per  Diem  Outlier  Costs  ($2,360/14  days)  

Loss-sharing  Ratio  Days  1  through  8  ($169x.80x8  dayl) 

Loss-sharing  Ratio  Days  9  through  14  $169x.60  x6  da|rs) 
Ttie  Total  Outlier  Payment  Amount  $1,079+$607)  


$2,899 
1,141 
4.040 

14,400 
4,040 
8,000 
2,360 


1,079 

607 

1.686 


$4,200 


169 


e.  Interrupted  Stays 

Since  per  diem  payments  under  the 
proposed  IPF  prospective  payment 
system  would  be  higher  for  the  first  8 
days  of  a  stay  (the  variable  per  diem 
adjustment  discussed  earlier  in  this 
section),  we  are  proposing  to  adopt  an 
interrupted  stay  policy.  The  policy  is 
intended  to  reduce  incentives  to  move 
patients  among  Medicare-covered  sites 
of  care  in  order  to  maximize  Medicare 
payment.  We  are  concerned  that  IPFs 
could  maximize  payment  by 
prematurely  discharging  patients  after 
the  8  days  during  which  they  receive 
higher  payments  (the  variable  per  diem 
adjustments),  and  then  readmitting  the 
same  patient.  In  some  cases  a  discharge 
and  subsequent  readmission  within  a 
short  period  of  time  may  be  appropriate. 
For  example,  we  are  concerned,  in 
particular,  that  when  there  is  a 
psychiatric  unit  within  an  acute  care 
hospital,  a  patient  coidd  be  transferred 
from  the  unit  after  only  a  few  days  oL 
care  to  another  part  of  the  hospital  and 
then  be  readmitted  to  the  psychiatric 
imit.  In  this  scenario,  the  hospital  could 
receive  the  per  diem  adjustments  for 
both  stays  in  the  psychiatric  unit  as  well 
as  receive  the  DRG  payment  associated 
with  the  acute  hospital  stay. 

In  proposed  §  412.402,  we  define  an 
interrupted  stay  as  one  in  which  the 
patient  is  discharged  from  an  IPF  and 
returns  to  the  same  IFF  within  5 
consecutive  calendar  days.  Specifically, 
we  are  proposing  in  §  412.424(d)  that  if 
a  patient  is  discharged  from  an  IFF  and 
returns  to  the  same  IFF  within  5 


consecu  ive  calendar  days,  we  would 
treat  hot  i  stays  as  a  single  stay. 
Therefoi  b,  we  would  not  apply  the 
variable  aer  diem  adjustment  for  the 
second  a  dmission  and  would  combine 
the  costs  of  both  stays  for  the  purpose 
of  deten  lining  whether  the  case 
qualifies  for  outlier  payments. 
We  CO  isidered  denning  an 
interrup  ed  stay  as  a  readmission  within 
8  days  o  discharge  since  the  variable 
per  dien  adjustments  are  not  applied 
after  the  8th  day  of  the  stay.  We  are  not 
proposii  g  this  definition  for  an 
interrup  ed  sta'y  because  we  believe  that 
after  an  J-day  absence  fi-om  the  IPF, 
many  of  the  services  that  account  for 
increase  i  costs  early  in  an  inpatient 
psychiai  ric  stay  would  need  to  be 
repeatet ,  for  example,  assessments  and 
laborato  y  testing.  After  a  shorter 
absence  from  the  IPF  of  1  through  4 
days,  ho  wever,  many  of  those 
admissii  »n-related  services  such  as 
psychiai  ric  evaluations  and  the  patient's 
medical  histor>'  would  not  need  to  be 
repeateq.  Therefore,  we  believe  the 
lower  ei^d  of  the  last  range  of  payment 
adjustm  mt,  that  is,  5  days,  woidd 
provide  for  appropriate  per  diem 
paymen  adjustment  as  well  as  provide 
a  disino  mtive  to  inappropriately  shift 
patients  between  Medicare-covered  sites 
of  care,  n  addition,  we  intend  to 
monitor  the  extent  and  timing  of 
readmissions  to  IPFs  and  plan  to 
account  for  changes  in  practice  patterns 
as  we  rofine  the  proposed  IFF 
prospec  ive  payment  system.  Public 
commei  its  are  welcome  on  the  proposed 
definitii  m  of  an  interrupted  stay. 


For  the  purposes  of  counting  the  5- 
calendar  day  time  period  to  determine 
the  length  of  the  interrupted  stay,  the 
day  of  discharge  would  be  counted  as 
"day  1",  with  midnight  of  that  day 
serving  as  the  end  of  that  calendar  day. 
The  4  calendar  days  that  inunediately 
follow  day  1  would  be  days  2  through 
5. 

C.  Development  of  the  Proposed  Budget- 
Neutral  Federal  Per  Diem  Base  Rate 

1.  Data  Used  To  Develop  the  Proposed 
Federal  Per  Diem  Base  Rate 

Based  on  the  regression  analysis,  we 
are  proposing  a  prospective  payment 
system  for  IPFs  based  on  a  per  diem 
payment  anlbunt  calculated  from 
average  costs  adjusted  for  budget 
neutrality.  The  per  diem  amoimt  would 
be  adjusted  by  a  budget-neutrality  factor 
to  arrive  at  the  Federal  per  diem  base 
rate  used  as  the  standard  payment  per 
day  for  the  proposed  IFF  prospective 
payment  system.  The  proposed  Federal 
per  diem  base  payment  would  be 
adjusted  by  the  proposed  wage  index 
and  the  proposed  patient-level  and 
facility-level  characteristics  identified  in 
the  regression  analysis.  To  calculate  the 
proposed  per  diem  amount,  we  would 
estimate  the  average  cost  per  day  for — 
(1)  routine  services  from  the  most  recent 
available  cost  report  data  (cost  reports 
beginning  in  FY  1999  supplemented 
with  1998  cost  reports  if  the  1999  cost 
report  is  missing);  and  (2)  ancillary  costs 
per  day  using  data  from  the  1999 
Medicare  bills  and  corresponding  data 
from  facility  cost  reports. 
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2.  Calculation  of  the  Proposed  Per  Diem 
Amount 

For  routine  services,  the  proposed  per 
diem  operating  and  capital  costs  would 
be  used  to  develop  the  base  for  the 
psychiatric  per  diem  amount.  The  per 
diem  routine  costs  were  obtained  from 
each  facility's  Medicare  cost  report.  To 
estimate  the  costs  for  routine  services 
included  in  developing  the  proposed 
per  diem  amount,  we  siunmed  the  total 
routine  costs  (including  costs  for 
capital)  submitted  on  the  cost  report  for 
each  provider  and  divided  it  by  the  total 
Medicare  days.  Some  average  routine 
costs  per  day  were  determined  to  be 
aberrant,  that  is,  the  costs  were 
extraordinarily  higher  low  and  most 
likely  contained  data  errors.  The 
following  method  was  used  to  trim 
extraordinarily  high  or  low  cost  values 
in  order  to  improve  accuracy  of  oiu 
results.  First,  the  average  and  standard 
deviations  of  the  total  per  diem  cost 
(routine  and  ancillaiy  costs)  were 
computed  separately  for  cases  from 
psychiatric  hospitals  and  psychiatric 
units  (separate  statistics  were  computed 
for  the  groups  of  IPFs,  because  we  did 
not  want  to  systematically  exclude  a 
larger  proportion  of  cases  from  the 
higher  cost  psychiatric  units).  Before 
calculating  the  means,  we  trimmed 
cases  from  the  file  when  covered  days 
were  zero  or  routine  costs  were  less  than 
SlOO  or  greater  than  $3,000.  We  selected 
these  amounts  because  we  believe  this 
range  captiu^d  the  grossly  aberrant 
cases.  Elimination  of  the  grossly 
aberrant  cases  would  prevent  the  means 
from  being  distorted.  Second,  we 
trimmed  cases  when  the  provider's  total 
cost  per  day  was  outside  the  standard 
and  generally  used  statistical  trim 
points  of  plus  or  minus  3  standard 
deviations  from  the  respective  means  for 
each  facility  type  (psychiatric  hospitals 
and  psychiatric  imits).  If  the  total  cost 
per  day  was  outside  the  trim  value,  we 
would  delete  the  data  for  that  provider 
from  the  per  diem  rate  development  file. 
This  method  of  trimming  is  consistent 
with  the  method  used  for  the  regression 
analysis.  After  trimming  the  data,  the 
average  routine  cost  per  day  would  be 
$495. 

For  the  ancillary  services,  we  would 
calculate  the  costs  by  converting  charges 
from  the  1999  Medicare  claims  into 
costs  using  facility-specific,  cost-center 
specific  cost-to-charge  ratios  obtained 
bom  each  provider's  applicable  cost 
reports.  We  matched  each  provider's 
departmental  cost-to-charge  ratios  from 
thefr  Medicare  cost  report  to  each 
charge  on  their  claims  reported  in  the 
MedPAR  file.  Multiplying  the  total 
charges  for  each  type  of  ancillary  service 


by  the  corresponding  cost-to-charge 
ratio  provided  an  estimate  of  the  costs 
for  all  ancillary  services  received  by  the 
patient  during  the  stay.  For  those 
departmental  cost-to-charge  ratios  that 
we  considered  to  be  aberrant  because 
they  were  outside  the  statistically 
valued  trim  points  of  plus  or  minus  3.00 
standard  deviations  fitim  the  facility- 
type  mean,  we  replaced  the  individual 
cost-to-charge  ratios  for  each 
department  with  the  median  department 
cost-to-charge  ratio  by  facility  type 
(psychiatric  hospital  or  psychiatric 
unit).  Because  the  disfribution  of  ratios 
of  cost-to-charges  is  not  normally 
distributed  and  because  there  is  no  limit 
to  the  upper  ceiling  of  the  ratio,  the 
mean  value  tends  to  be  overstated  due 
to  the  higher  values  on  the  upper  tail  of 
the  bell  curve.  Therefore,  we  chose  the 
median  by  facility  type  as  a  better 
measure  for  the  substitution  value  when 
the  facility's  actual  cost-to-charge  ratio 
was  outside  the  trim  values. 

After  computing  the  estimated  costs 
by  applying  the  cost-to-charge  ratios  to 
the  total  ancillary  charges  for  each 
patient  stay,  we  would  determine  the 
average  ancillary  amount  per  day  by 
dividing  the  total  ancillary  costs  for  all 
stays  by  the  total  covered  Medicare 
days.  Using  this  methodology,  the 
average  ancillary  cost  per  day  would  be 
$67. 

Adding  the  average  ancillary  costs  per 
day  ($67)  and  the  facility's  average 
routine  costs  per  day  including  capital 
costs  ($495)  provides  the  base  payment 
amount  ($562)  for  the  estimated  average 
per  diem  amoimt  for  each  patient  day  of 
inpatient  psychiatric  care. 

3.  Determining  the  Update  Factors  for 
the  Budget-Neutrality  Calculation 

Section  124(a)(1)  of  Pub.  L.  106-113 
requires  that  the  proposed  IPF 
prospective  payment  system  be  budget 
neutral.  In  other  words,  the  amount  of 
total  payments  under  the  proposed  IPF 
prospective  payment  system,  including 
any  payment  adjustments,  must  be 
projected  to  be  equal  to  the  amoimt  of 
total  payments  that  would  have  been 
made  if  the  proposed  prospective 
payment  system  were  not  implemented. 
Therefore,  we  are  proposing  to  calculate 
the  budget-neutrality  factor  for  the 
implementation  period  by  setting  the 
total  estimated  prospective  payment 
system  payments  equal  to  the  total 
estimated  payments  that  would  have 
been  made  under  the  TEFRA 
methodology  had  the  proposed 
prospective  payment  system  not  been 
implemented. 

As  discussed  in  section  IV  of  this 
proposed  rule,  the  implementation  date 
of  the  proposed  IPF  prospective 


payment  system  is  cost  reporting 
periods  beginning  on  or  after  April  1, 
2004.  In  order  to  create  a  more  even  and 
efficient  process  of  updates  for  the 
various  Medicare  payment  systems,  we 
are  recommending  that  the  first  Federal 
base  rate  update  ocoir  on  July  1,  2005. 
Therefore,  we  calculated  the  proposed 
Federal  base  rate  to  be  budget  neutral 
for  the  15-month  period  April  1,X2D04 
through  June  30,  2005. 

The  data  sources  we  used  to  calculate 
the  budget-neutrality  factor  were  the 
most  complete  data  available  few  IPFs 
and  included  cost  report  data  fit>m  FY 
1999  and  tiie  1999  Medicare  claims  data 
from  the  June  2001  update  of  the 
MedPAR  files.  We  updated  the  cost 
report  data  for  each  IPF  to  the  midpoint 
of  that  15-month  period  (April  1,  2004 
through  June  30,  2005)  and  used  the 
projected  market  basket  update  factors 
for  each  applicable  year. 

We  note  that  the  FY  1999  cost  report 
file  is  not  complete  because  of  the  lag 
in  the  filing  of  cost  reports  for  some 
providers,  therefore,  a  small  number  of 
IPFs  do  not  have  cost  report  data  for  the 
1999  cost  report  period.  To  include  as 
many  IPFs  in  die  payment  calculation  as 
possible,  we  filled  in  the  missing  data 
using  data  from  the  previous  year  for 
those  IPFs.  The  prospective  payment 
projections  were  based  on  case  level 
data  from  the  1999  MedPAR  files  and 
the  facility  level  characteristics  from  the 
1999  cost  reports.  These  data  provide 
the  input  for  the  development  of  the 
appropriate  update  factors  to  be  applied 
to  the  proposed  prospective  payment 
model. 

a.  Cost  Report  Data  for  April  1,  2004 
Through  June  30,  2005 

In  order  to  determine  each  provider's 
projected  costs  for  the  proposed 
implementation  period,  we  are 
proposing  to  update  each  IPF's  cost  to 
the  midpoint  of  the  period  April  1,  2004 
through  June  30,  2005.  To  calculate 
operating  costs,  we  would  use  the 
applicable  percentage  increases  to  the 
TEFRA  target  amounts  for  FYs  1999 
through  2002  (in  accordance  with 
§  413.40(c)(3)(vii))  and  the  fidl  excluded 
hospital  market-basket  percentage 
increase  for  FY  2003  and  later.  For  FYs 
1999  Uirough  2002,  we  would  determine 
the  appropriate  update  fector  for  each 
year  by  using  the  methodology 
described  below: 

•  For  IPFs  with  costs  that  equal  or 
exceed  their  target  amounts  by  10 
percent  or  more  for  the  most  recent  cost 
reporting  period  for  which  information 
is  available,  the  update  factor  would  be 
the  market-basket  percentage  increase. 

•  For  IPFs  that  exceed  their  target 
amounts  by  less  than  10  percent,  the 
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update  factor  wotild  be  equal  to  the 
market  basket  minus  0.25  percentage 
points  for  each  percentage  point  in 
which  operating  costs  are  less  than  10 

{>ercent  over  the  target  (but  in  no  case 
ess  than  Ojpercent). 

•  For  IPFs  that  are  at  or  below  their 
target  amounts  but  exceed  66.7  percent 
of  the  target  amounts,  the  update  factor 
would  be  the  market  basket  minus  2.5 
percentage  points  (but  in  no  case  less 
than  0  percent). 

•  For  IPFs  that  do  not  exceed  66.7 

percent  of  their  target  amounts,  the 
update  factor  would  be  0  percent. 

•  For  FYs  2003  and  later,  we  use  the 
most  recent  estimate  of  the  percentage 
increase  projected  by  the  excluded 
hospital  market-basket  index. 

hi  addition,  since  the  proposed 
prospective  payment  system  would 
include  both  the  operating  and  capital- 
related  costs,  we  needed  to  project  the 
capital-related  cost  under  the  TEFRA 
system  as  well.  We  used  the  excluded 
capital  market  basket  to  project  the 
capital-related  costs  under  the  TEFRA 
system.  Table  5  below,  sms^marizes  the 
^excluded  hospital  market  basket  and  the 
excluded  capital  market  basket  indexes. 

Table  5.— Proposed  Excluded 
HosPTTAL  Market  Basket  and  Ex- 
cluded Capital  Market  Basket 


Excluded  hos- 

Excluded cap- 

Fiscal year 

pital  market 

ital  market 

basket  percent 

basket  percent 

FY  1999  .... 

2.9 

0.9 

FY  2000  .... 

3.3 

1.2 

FY  2001  .... 

4.3 

1.0 

FY  2002  .... 

3.9 

0.9 

FY  2003*  ... 

3.7^ 

0.8 

FY  2004*  ... 

3.5 

1.1 

FY  2005*  ... 

3.2 

1.1 

*Note:  Projected  Percentage. 

b.  Estimate  of  Total  Payments  Under  the 
TEFRA  Payment  System 

We  estimated  payments  for  inpatient 
operating  and  capital  services  under  the 
current  TEFRA  system  using  the 
following  methodology: 

-Step  1: IPF's  Facility-Specific  Target 
Amount.  ^ 

The  Tacility-specific  target  amoimt  for 
an  IPF  would  be  calculated  based  oh  the 
IPF's  allowable  inpatient  operating  cost 
per  discharge  for  the  base  period, 
excluding  capital-related,  nonphysician 
anesthetist,  and  medical  education 
costs.  We  would  update  this  target 
amoimt  using  a  rate-of-increase 
percentage  as  specified  in 
§413.40(c)(3){viii). 

From  FYs  1998  through  2002,  there 
were  two  national  caps  on  the  payment 
amounts  for  IPFs.  As  specified  in 


§  413.41  {c)(4)(iii),  an  IPF's  facility- 
specific  target  is  the  lower  of  its  net 
allowat  le  base-year  costs  per  discharge 
increasi  d  by  the  applicable  update 
factors  I  )r  the  cap  for  the  applicable  cost 
reporting  period.  In  determining  each 
IPF's  facility-specific  target  amoimt,  we 
would  mse  the  labor-related  and  non- 
labor  rnated  shares  of  the  national  cap 
amounts  for  FY  2002  that  appeared  in 
the  hospital  inpatient  prospective 
paymei  t  system  final  rule  published  in 
the  Fed  eral  Register  on  August  1,  2001 
(66  FR  ;  19916).  For  existing  IPFs  (that  is, 
IPFs  pa  d  under  TEFRA  before  October 
1, 1997  ,  we  adjusted  the  labor-related 
share  ($8,429)  by  the  applicable 
geogra[^c  wage  index  and  added  that 
amouni  to  the  non-labor  related  share 
($3,3511.  For  new  IPFs  (that  is,  IPFs  first 
paid  udder  TEFRA  after  October  1. 
1997), -we  adjusted  the  labor-related 
share  (S6,815)  and  added  that  amount  to 
the  nor  -labor  related  share  ($2,709). 

Step  2:  IPF's  Payment  Amount  for 
Inpatie  it  Operating  Services 

Und(  r  the  TEFRA  system,  an  IPF's 
paymei  it  amount  for  inpatient  operating 
service ;  is  the  lower  of — 

•  Th  J  hospital-specific  target  amount 
(subject  to  application  of  the  cap  as 
detennlned  in  Step  (1)  multiplied  by  the 
numbe  of  Medicare  discharges  (the 
ceiling  ;  or 

•  Tn  3  hospital's  average  inpatient 
operati|ig  cost  per  case  multiplied  by 
the  nuiiber  of  Medicare  discharges. 

In  aodition,  under  the  TEFRA  system, 
paymeiits  may  include  a  bonus  or  relief 
paymeW,  as  follows: 

•  IPFs  whose  net  inpatient  operating 
costs  aj  e  lower  than  or  equal  to  the 
ceiling  would  receive  the  lower 
paymept  of  either  the  net  inpatient 
operating  costs  plus  15  percent  of  the 
differehce  between  the  inpatient 
operati  ag  costs  and  the  ceiling;  or  the 
net  inp  atient  operating  costs  plus  2 
percen ;  of  the  ceiling. 

•  JP  ^s  whose  net  inpatient  operating 
costs  a  e  greater  than  the  ceiling,  but 
less  thi  n  110  percent  of  the  ceiling, 
would  receive  the  ceiling  payment. 

•  IP  's  whose  net  inpatient  operating 
costs  a  :e  greater  than  110  percent  of  the 
ceiling  would  receive  the  ceiling 
payme  it  plus  the  lower  of  50  percent  of 
the  dif  erence  between  the  110  percent 
of  the  Veiling  and  the  net  inpatient 
operat  ng  costs  or  10  percent  of  the 
ceiling  payment. 


Step  3 


IPF's  Payment  for  Capital- 


Relate  i  Costs 

Undkr  the  TEFRA  system,  in 
accorcmnce  with  section  1886(g)  of  the 
Act,  Medicare  allowable  capital-related 
costs  are  paid  on  a  reasonable  cost  basis. 


Each  IPF's  payment  for  capital-related 
costs  would  be  taken  directly  from  the 
cost  report  and  updated  for  inflation 
using  Uie  excluded  capital  market 
basket. 

Step  4:  IPF's  Total  (Operating  and 
Capital-Related  Costs)  Payment  Under 
the  TEFRA  Payment  System 

Once  estimated  payments  for 
inpatient  operating  costs  are  determined 
(including  bonus  and  relief  payments, 
as  appropriate),  we  would  add  the 
TEFTLA  adjusted  operating  payments 
and  capital-related  cost  payments 
together  to  determine  each  IPF's  total 
pa)anents  under  the  TEFRA  payment 
system. 

c.  Payments  Under  the  Proposed 
Prospective  Payment  System  Without  a 
Budget-Neutrality  Adjustment 

Pajrments  under  the  proposed 
prospective  payment  system  would  be 
estimated  without  a  budget-neutrality 
adjustment.  We  used  $562  (the  average 
cost  per  day  consistent  with  the  average 
cost  per  day  used  in  the  regression 
modell  as  the  starting  point  for  the 
Federal  per  diem  base  rate.  By  applying 
the  aggregate  cost  increase  factor  using 
the  applicable  market  basket  increase 
factors,  we  updated  the  base  rate  to  the 
April  1,  2004  through  Jime  30,  2005 
period.  The  updated  cost  per  day  of 
$671  was  then  used  in  the  payment 
model  to  project  future  payments  under 
the  proposed  IPF  prospective  payment 
system.  The  next  step  was  to  apply  the 
associated  proposed  wage  index  and  all 
applicable  proposed  patient-level  and 
facility-level  adjustments  to  determine 
the  appropriate  proposed  prospective 
payment  amount  for  each  stay  in  the 
final  pajmient  model  file. 

We  note  that  no  separate  wage  or 
standardization  factors  were  applied  to 
the  per  diem  amount  used  to  derive  the 
total  proposed  prospective  pa3rment 
system  payments  as  these  factors  would 
be  accounted  for  through  the  budget- 
neutrality  coinputation  described  below. 
Thus,  when  the  total  proposed 
prospective  payment  system  payments 
are  compared  to  projected  TEFRA 
payments,  the  resulting  factor  applied  to 
the  per  diem  amount  would  implicitly 
account  for  the  effects  of  wage  and 
standardization  adjustments  to  the  per 
diem  costs. 

d.  Calculation  of  the  Proposed  Budget- 
Neutral  Adjustment 

In  determining  the  proposed  budget- 
neutrality  factor,  we  compared  the 
proposed  prospective  payment  system 
amounts  calculated  from  the  psychiatric 
stays  in  the  1999  MedPAR  file  to  the 
projected  TEFRA  payments  from  the 
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1999  cost  report  file  (as  explained  in 
greater  detail  in  section  b.  above).  The 
proposed  budget-neutrality  adjustment 
was  calculated  by  dividing  total 
estimated  payments  imder  the  TEFRA 
payment  system  by  estimated  payments 
imder  the  proposed  IPF  prospective 
payment  system  without  a  budget- 
neutrality  adjustment. 

Since  the  proposed  IPF  prospective 
payment  system  amount  for  each 
provider  would  include  applicable 
outlier  amounts,  we  reduced  the 
proposed  budget  neutral  per  diem  base 
rate  by  2  percent  to  accoimt  for  the  2 
percent  of  aggregate  proposed 
prospective  payments  to  be  made  for 
outlier  payments.  The  appropriate 
proposed  outlier  amoimt  was 
determined  by  comparing  the  adjusted 
prospective  payment  amount  for  the 
entire  stay  to  the  computed  cost  per 
case.  If  costs  were  above  the  prospective 
payment  amount  plus  the  adjusted  fixed 
dollar  loss  threshold,  an  outlier 
pajnnent  was  computed  using  the 
applicable  risk-sharing  percentages  as 
explained  in  greater  detail  in  section 
in.B.3  of  this  proposed  rule.  The  outlier 
amount  was  computed  for  all  stays  and 
the  total  outlier  amount  was  added  to 
the  final  proposed  prospective  payment 
amount.  If  the  total  outlier  amount  for 
all  providers  was  determined  to  be 
higher  or  lower  than  2  percent  of  the 
total  payments  imder  the  proposed 
prospective  payment  system,  then  the 
fixed  dollar  loss  threshold  was  adjusted 
accordingly.  The  proposed  fixed  dollar 
loss  threshold  was  determined  to  be 
$4,200. 

4.  Proposed  Behavioral  Offset 

We  would  calculate  the  proposed 
budget-neutral  Federal  per  diem  base 
rate  by  applying  the  budget-neutrality 
bctor  calculated  above  and  the  2 
percent  adjustment  for  outlier  payments 
to  $671  (the  average  cost  per  day  for  the 
15-month  period,  April  1,  2004  through 
Jxme  30,  2005).  However,  if  the 
proposed  IPF  prospective  pa)maent 
system  is  implemented  as  proposed,  we 
would  expect  that  IPFs  may  experience 
usage  patterns  that  are  significantly 
different  fitim  their  ciurent  usage 
patterns.  Two  examples  are — (1)  the 
proposed  IPF  prospective  payment 
system  is  a  per-diem  system,  therefore, 
IPFs  might  have  an  incentive  to  keep 
patients  in  the  facility  longer  to 
maximize  use  of  their  beds  or  to  receive 
the  proposed  outlier  payments;  and  (2) 
the  current  TEFRA  payment  system 
does  not  rely  on  ICD-9-CM  coding. 
Proper  comorbidity  coding,  however, 
will  have  an  impact  on  the  proposed 
prospective  payments  under  this 
proposed  rule.  Therefore,  we  expect  that 


IPFs  will  have  an  incentive  to 
comprehensively  code  for  the  presence 
of  comorbidities,  thus,  ultimately,  the 
coding  practice  of  IPFs  should  improve 
once  the  proposed  IPF  prospective 
payment  system  is  implemented. 

As  a  result,  Medicare  may  incur 
higher  payments  than  assumed  in  our 
calculation.  These  effects  were  taken 
into  account  when  we  calculated  the 
proposed  budget-neutral  Federal  per 
diem  base  rate.  Accounting  for  these 
effects  through  an  adjustment  is 
commonly  known  as  a  behavioral  offset. 
Based  on  accepted  actuarial  practices 
and  consistent  with  the  assumptions 
made  under  the  inpatient  rehabilitation 
facilities  (ERF)  prospective  payment 
system,  in  determining  this  proposed 
behavioral  offset,  we  assumed  that  the 
IPFs  would  regain  15  percent  of 
potential  "losses"  and  augment 
payment  increases  by  5  percent.  We 
applied  this  actuarial  assumption, 
which  was  based  on  consideration  of 
our  historical  experience  with  new  • 
payment  systems,  to  the  estimated 
"losses"  and  "gains"  among  the  IPFs. 
We  intend  to  monitor  the  extent  to 
which  current  practice  in  IPFs  such  as 
the  average  length  of  stay  is  affected  by 
implementation  of  a  per  diem  payment 
system  and  may  propose  adjustments  to 
the  behavioral  assumptions  accordingly. 
The  above  methodology  made  no 
behavioral  assiunptions  for  changes  in 
the  number  of  total  psychiatric  beds  or 
the  shift  of  utilization  among  types  of 
psychiatric  hospitals. 

5.  Proposed  Federal  Per  Diem  Base  Rate 
The  proposed  Federal  per  diem  base 

rate  with  an  outlier  adjustment  and 
budget  neutrality  with  a  behavioral 
offset  would  be  $530.  This  proposed 
dollar  amoimt  would  include  a  2- 
percent  reduction  to  account  for  outUer 
payments,  and  a  19-percent  reduction  to 
account  for  budget  neutrality  and  the 
behavioral  offset  to  the  proposed 
Federal  per  diem  base  rate  otherwise 
calculated  under  the  proposed 
methodology  as  described  above. 

6.  Proposed  Changes  to  Physician 
Recertification  Requirements 

In  addition  to  the  monitoring  efforts 
mentioned  above,  we  are  proposing 
chanjges  in  the  physician  recertification 
requirements  for  inpatient  psychiatric 
care  as  specified  in  §  424.14.  This 
section  states  that  Medicare  Pdrt  A  pays 
for  inpatient  psychiatric  care  only  if  a 
physician  certifies  and  recertifies  the 
need  for  services.  Therefore,  we  are 
proposing  to  revise  §  424.14(c), 
regarding  the  content  of  the  physician 
rec^lification  and  §  424.14(d),  regaiding 
the  timing  of  physician  recertification  to 


ensure  that  a  patient's  continued  stay  in 
an  IPF  is  medically  necessary. 

As  specified  in  existing  §  424.14(c),  a 
physician  must  recertify  that  inpatient 
psychiatric  services  furnished  since  the 
previous  certification  were,  and 
continue  to  be  required:  (1)  For 
treatment  that  could  reasonably  be 
expected  to  improve  the  patient's 
condition  or  for  diagnostic  study;  and 
(2)  the  hospital's  records  show  that  the 
services  furnished  were  intensive 
treatment  services,  admission  and 
related  services  necessary  for  diagnostic 
study,  or  equivalent  services.  We  are 
proposing  to  add  a  requirement  that  the 
physician  recertify  that  the  patient 
continues  to  need,  on  a  daily  basis, 
inpatient  psychiatric  care  (furnished 
directly  by  or  requiring  the  Supervision 
of  inpatient  psychiatric  facility 
personnel)  or  other  professional  services 
that,  as  a  practical  matter  can  only  be 
provided  on  an  inpatient  basis. 

Section  424.14(d)(2)  requires  Uie  first 
recertification  after  admission  to  occur 
as  of  the  18th  day  of  hospitalization.  We 
are  proposing  to  revise  the  timing  of  the 
first  recertification  to  the  10th  day  of 
hospitalization  in  order  to  align  the 
physician  recertification  of  the  need  for 
continuation  of  the  inpatient  stay  with 
the  median  length  of  stay.  As  noted 
previously,  according  to  the  1999 
MedPAR  data,  the  median  length  of  stay 
for  Medicare  beneficiaries  was  9  days. 
These  proposed  changes  are  intended  to 
ensure  that  a  patient's  continued  stay  in 
an  IPF  is  medically  necessary  and  more 
closely  tied  to  the  median  length  of  stay. 

We  acknowledge  that  the  additional 
protections  afi^orded  by  the  unique 
psychiatric  hospital  conditions  of 
participation  (COPs)  in  subpart  E  of  part 
482,  which  create  administrative  criteria 
and  documentation  requirements  for 
psychiatric  patients,  are  an  additional 
protection  in  this  regard.  We  believe 
these  requirements  provide  adequate 
protection  against  the  shift  of  lower  cost 
nursing  home  patients  with  similar  but 
-less  severe  diagnoses  into  psychiatric 
hospitals.  However,  if  we  observe  a  shift 
of  less  severe  cases  into  psychiatric 
hospitals,  we  may  perform  taigeted 
reviews  of  admissions  to  assure  that  the 
COPs  and  physician  certification 
requirements  are  being  appropriately 
followed.    . 

E.  Proposed  Area  Wage  Adjustment 

Due  to  the  variation  in  costs,  because 
of  the  differences  in  geographic  wage 
levels,  we -are  proposing  that  payment 
rates  under  the  proposed  IPF 
prospective  payment  system  be  adjusted 
by  a  geographic  index.  In  addition,  we 
are  proposing  to  use  the  inpatient  acute 
care  hospital  wage  data  to  compute  the 
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IPF  wage  indices,  because  there  is  not 
an  IPF-specific  wage  index  available. 
We  believe  that  the  inpatient  acute  care 
hospital  wage  data  reflects  wage  levels 
similar  to  psychiatric  units  as  well  as 
free-standing  psychiatric  hospitals.  We 
also  believe  that  IPFs  generally  compete 
in  the  same  labor  market  as  inpatient 
acute  care  hospitals. 

Furthermore,  we  are  proposing  to 
adjust  the  labor-related  portion  of  the 
proposed  prospective  payment  rates  for 
area  differences  in  wage  levels  by  a 
factor  reflecting  the  relative  facility 
wage  level  in  the  geographic  area  of  the 
IPF  compared  to  the  national  average 
wage  level  for  these  hospitals.  We 
believe  that  the  actual  location  of  the 
IPF  as  opposed  to  the  location  of 
affiliated  providers  is  most  appropriate 
for  determining  th^wage  adjustment 
because  the  data  support  the  premise 
that  the  prevailing  wages  in  the  area  in 
which  the  IPF  is  located  influence  the 
cost  of  a  case.  Thus,  we  are  using  the 
inpatient  acute  care  hospital  wage  data 
without  regard  to  any  approved 
geographic  reclassification  as  specified 
in  section  1886(d)(8)  or  1886(d)(10)  of 
the  Act.  We  note  this  policy  is 
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consistc  nt  with  the  area  wage 
adjustm  ents  used  in  other  non-acute 
care  fac  lity  prospective  payment 
systems 

To  ao  :oimt  for  wage  differences,  we 
first  ide  atified  the  proportion  of  labor 
and  nor  -labor  components  of  costs.  We 
used  on  r  proposed  1997-based  excluded 

market  basket  with  capital  to 
determine  the  labor-related  share.  We 
calculatied  the  proposed  labor-related 
share  aa  the  sum  of  the  weights  for  those 
cost  categories  contained  in  the 
proposad  1997-based  excluded  hospital 
with  capital  market  basket  that  are 
influenced  by  local  labor  markets.  These 
cost  categories  include  wages  and 
salaries!  employee  benefits,  professional 
lor-intensive  services,  and  a  46 
share  of  capital-related 
IS.  The  labor-related  share  for  thfe 
base  pei^iod  of  the  proposed  prospective 
payment  system  (April  1,  2004  through 
Jime  30[  2005)  is  the  sum  of  the  relative 
import^ce  of  each  labor-related  cost 
category  for  this  period,  and  reflects  the 
different  rates  of  price  change  for  these 
cost  cat^ories  between  the  base  year 
(FY  191  7)  and  this  period.  The  sum  of 
the  rela  Live  importance  for  operating 


fees,  lal 
percen 
expensi 


Table  6.— Proposed 


costs  (wages  and  salaries,  employee 
benefits,  professional  fees,  and  labor- 
intensive  services)  is  69.348  percent,  as 
shown  below  in  Table  6.  The  portion  of 
capital  that  is  influenced  by  local  labor 
markets  is  estimated  to  be  46  percent. 
Because  the  relative  importance  of 
capital  is  7.566  percent  of  the  proposed 
1997-based  excluded  hospital  with 
capital  market  basket  for  the  period 
April  1,  2004  through  June  30,  2005,  we 
would  take  46  percent  of  7.566  percent 
to  determine  the  proposed  labor-related 
share  of  capital.  The  result,  3.48 
percent,  is  then  added  to  the  proposed 
69.348  percent  calculated  for  operating 
costs  to  determine  the  total  proposed 
labor-related  relative  importance.  The 
resulting  labor-related  share  that  we 
propose  to  use  for  the  proposed  IFF 
prospective  payment  system  is  72.828 
percent.  The  table  below  shows  that  the 
proposed  labor-related  share  would 
have  been  73.570  percent  if  we  had  not 
rebased  the  excluded  hospital  with 
capital  market  basket  using  more  recent 
1997  data  rather  than  using  1992  data. 
As  shov\m  in  Table  6,  rebasing  results  in 
a  lowering  of  the  labor-related  share  by 
.742  percent. 


Labor-Related  Share  Relative  Importance 


Cost  Cat(  gory 


Relative  Im- 
portance 
1992-based 
Market  Basket 
(April  2004  to 
June  2005) 


Relative  Im- 

portarice 

19g7-based 

Market  Basket 

(April  2004  to 

June  2005) 


Wages  and  salaries 

Employee  benefits 

Professmnai  fees  

Postage 

AH  other  labor  intensive  services 

Subtotal 

Latx>r-related  share  of  capital  costs 


50.714 
11.930 
2.060 
0.252 
5.252 
70.209 
3.360 


49.158 

11.077 

4.540 


4.572 

69.348 

3.480 


Total 


73.570 


72.828 


A  precedent  exists  for  using  this 
method  to  determine  the  proportion  of 
payments  adjusted  for  geographic 
differences  in  labor  costs.  Specifically, 
the  labor-related  share  for  acute  care 
hospitals  is  detennined  bom  the 
prospective  payment  system  hospital 
operating  market  basket  using  a  similar 
method. 

We  believe  that  a  wage  index  based 
on  acute  care  hospital  wage  data  is  the 
best  and  most  appropriate  wage  index  to 
use  in  adjusting  pajrments  for  IPFs, 
since  both  the  acute  care  hospitals  and 
IPFs  compete  in  the  same  labor  markets. 
This  wage  data  includes  the  following 
categories  of  data:  (1)  Salaries  and  hours 
from  short-term  acute  care  hospitals;  (2) 
home  office  costs  and  hours;  (3)  certain 


contra(  t  labor  costs  and  hours;  and  (4) 
wage-r  ilated  costs.  The  wage  data 
exclud  ss  wages  for  services  provided  by 
teachiig  physicians,  interns  and 
residei  ts,  and  nonphysician.  anesthetists 
under  kdedicare  Part  B,  because  we 
would  not  cover  these  services  under 
the  proposed  IPF  prospective  payment 
system 

Con!  istent  with  the  wage  index 
methodologies  in  other  prospective 
payme  it  systems,  we  are  proposing  to 
divide  IPFs  into  labor  market  areas.  For 
the  puj  pose  of  defining  labor  market 
areas,  <  ve  are  proposing  to  define  an 
urban  irea  as  a  Metropolitan  Statistical 
Area  (  /ISA)  or  New  England  County 
Metro  lolitan  Area  (NECMA),  as  defined 
by  the  Office  of  Management  and 


Budget  (OMB).  In  addition,  we  are 
proposing  to  define  a  niral  area  as  any 
area  outside  an  urban  area.  The 
proposed  IPFs  wage  indices  would  be 
computed  as  follows: 

•  Compute  an  average  hourly  wage 
for  each  urban  and  rural  area. 

•  Compute  a  national  average  hourly 
wage. 

•  Divide  the  average  hourly  wage  for 
each  urban  and  rural  area  by  the 
national  average  hourly  wage. 

The  result  is  a  proposed  wage  index 
for  each  urban  and  rural  area  (see 
Addendiun  Bl  for  the  proposed  wage 
index  for  urban  areas  and  Addendum 
B2  for  the  proposed  wage  index  for  rural 
areas). 
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To  calculate  the  wage-adjusted  focility 
payments,  we  are  proposing  the 
following  method:  (1)  Multiply  the 
prospectively  detennined  Federal  base 
rate  by  the  labor-related  percentage  to 
determine  the  labor-related  portion;  (2) 
multiply  this  labor-related  portion  by 
the  applicable  IPF  wage  index;  and  (3) 
add  the  resulting  wage-adjusted  labor- 
related  portion  to  the  nonlabor-related 
portion,  resulting  in  a  wage-adjusted 
base  rate. 

F.  Effect  of  the  Proposed  Transition  on 
Budget  Neutrality 

Section  124(a)(1)  of  Pub.  L.  106-113 
requires  that  the  proposed  IPF 
prospective  pa)Tnent  system  maintain 
budget  neutrality.  As  discussed  in 
further  detail  in  section  IV  of  this 
prroposed  rule,  we  are  proposing  a  3- 
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year  transition  period  from  the  cost- 
based  TEFRA  reimbiu^ement  to 
payment  based  on  100-percent 
prospective  payment.  Diuing  the 
transition  period,  we  are  proposing  that 
an  IPF  would  be  paid  a  blend  of  an 
increasing  percentage  of  the  IPF  Federal 
per  diem  payment  amount  and  a 
decreasing  percentage  of  its  TEFRA  rate 
for  each  discharge.  Since  the  estimated 
prospective  payments  were  calculated 
in  a  budget-neutral  manner,  this 
proposed  transition  methodology  would 
result  in  the  same  total  estimated 
payments  that  are  expected  under  the 
current  rules. 

G.  Calculation  of  the  Proposed  Payment 

Payments  imder  the  proposed  IPF 
prospective  pajmient  system  would  be 
determined  by  adjusting  the  per  diem 


base  amount  by  the  appropriate  wage 
index  and  applicable  IPF  prospective 
payment  system  payment  adjustments 
and  adding  any  applicable  outlier 
amounts.  An  example  of  how  to 
calculate  payment  under  the  proposed 
IPF  prospective  payment  system 
follows. 

Example:Jane  Doe,  a  78-year-old  female,  is 
admitted  to  a  psychiatric  imit  within  the  Get 
Well  General  Hospital  located  in  Richmond. 
Virginia.  Ms.  Doe  presents  with  signs  and 
83rmptoms  indicating  a  primary  diagnosis  of 
Major  Depressive  Disorder  (ICD-296.33, 
DRG-430).  Her  medical  history  includes 
Uncontrolled  Type  1  Diabetes  with 
Ophthalmic  manifestations  (ICD-250.53)  and 
Chronic  Renal  Failure  (ICD-585).  Ms.  Doe 
remains  in  the  hospital  for  5  days. 


Table  7.— Example  of  Proposed  Payment 


steps  To  Determine  ttie  Proposed  Per  Dtem  Psyment 


Federal  Base  Prospective  Payment  Rate: 

Calculate  Wage  Adjusted  Federal  Base  Rate  

Calculate  the  labor  portion  of  the  Federal  base  rate  (.72828  x  $530)  .. 

Apply  wage  index  factor  from  Addendum  B1  for  Richmond  Virginia  (0.9477  xj»86) 

Calculate  the  non-lalwr  of  the  Federal  t)aGe  rate:  (0.27172  x  ^30)  

Calculate  total  wage-adjusted  Federal  base  rate:  ($366  +  $144) 
Apply  Facility  Level  Adjusters:  "" 

Teaching  adjustment  (not  applicable)  

Rural  adjustment  (not  applicable)  ' 

Apply  Patient  Level  Adjusters:  

ORG  adjustment  for  DRG  430  

Age  adjustment  (over  65) .."!»1."!^..".'"."..".".." 

Comorbidity  adjusters:  ' ' 

Diabetes 

Chronic  renal  failure  "."'".".Z!."Z.."Z.."!!.""! 

Total  prospective  payment  adjustment  factor  (1.00  x  1.13  x  1  11  x  i  fi)" 

^^^7r^'ZS^'''''^'''  ''"^"^  ^'^'^  ^'-♦^^  Fede^P^rbien,:  ^-10  X  i::.(,^) 

Day  1:  (1.26  x  $716)  

Days  2  to  4:  (1.12  x  $716  x  3) 

Day  5:  (1.05  x  $716)  "."""""" " - 

The  Total  Proposed  Prospective  Payment  System  Paymei^t  fo7Jane  boeVlP^ 


$366 

$144 
$510 


1.00 
1.13 

1.11 

1.12 

1.405 


$902 
$2,406 

$752 
$4,060 


$5» 
386 


716 


IV.  Implementation  of  the  Proposed  IPF 
Prospective  Payment  System 

We  are  proposing  that  payment  to  an 
IPF  would  convert  to  the  IPF 
prospective  payment  system  at  the 
beginning  of  its  first  cost  reporting 
period  beginning  on  or  after  April  1, 
2004. 

A.  Proposed  Transition 

We  are  proposing  a  3-year  transition 
to  fiilly  implement  the  IPF  prospective 
payment  system.  Dxuing  that  time,  we 
propose  to  use  two  pajmient  percentages 
to  determine  an  IPF's  total  payment 
under  the  proposed  IFF  prospective 
payment  system.  In  addition,  during  the 
proposed  transition,  IPFs  would  receive 
a  blended  payment  of  the  Federal  per 
diem  pajrment  amount  and  a  hospital- 


specific  amoimt  based  on  the  IPF's 
TEFRA  payment.  As  noted  above,  we 
are  proposing  that  the  system  would 
become  effective  for  cost  reporting 
periods  beginning  on  or  after  April  1, 
2004. 

As  discussed  in  section  V.  of  this 
proposed  rule,  we  are  proposing  that  the 
first  year  of  the  transition  would 
continue  for  15  months,  thereby, 
moving  the  IPF  prospective  payment 
system  to  a  July  1  update  cycle.  As  a 
result,  the  first  year  of  the  transition 
period  would  be  for  cost  reporting 
periods  beginning  on  or  after  April  1, 
2004  and  before  July  1,  2005.  The  total 
payment  for  this  period  would  consist 
of  75  percent  based  on  the  TEFRA 
payment  system  and  25  percent  based 
on  the  proposed  IPF  prospective 
payment  amoxmt.  We  are  also  proposing 


that  for  cost  reporting  periods  beginning 
on  or  after  July  1 ,  2005  and  before  July 
1,  2006,  the  total  payment  would  consist 
of  50  percent  based  on  the  TEFRA 
payment  system,  and  50  percent  based 
on  the  proposed  IPF  prospective 
pa)rment  amount.  In  addition,  we  are 
also  proposing  that  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
2006  and  before  July  1,  2007,  the  total 
payment  would  consist  of  25  percent 
based  on  the  TEFRA  payment  system 
and  75  percent  based  on  the  proposed 
IPF  prospective  payment  amount.  Thus, 
we  are  proposing  that  payments  to  IPFs 
would  be  at  100  percent  of  the  proposed 
IPF  prospective  payment  amount  for 
cost  reporting  periods  beginning  on  or 
after  July  1 ,  2007.  Given  the  complex 
and  redistributive  nature  of  the 
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proposed  prospective  payment  system 
and  in  ordw  to  thorou^y  review  the 
anticipated  volimie  of  comments  we 
expect  to  receive  on  this  proposed  rule, 
it  may  ultimately  be  necessary  to  delay 
implementation  beyond  April  2004.  In 
addition,  it  may  be  helpful  to  increase 
the  transition  period  because  a  longer 
transition  period  would  allow  us  to 
adjust  the  payment  system  if  necessary 
before  the  full  implementation  of  the 
IFF  prospective  payment  system.  Also, 
a  longer  transition  period  may  be 
appropriate  if  the  research  designed  to 
refine  the  payment  system  takes  longer 
than  we  currently  anticipate.  We 
specifically  request  public  comments  on 
these  implementation  issues. 

In  order  to  mitigate  the  impacts  of  the 
prospective  payment  system,  we  are  not 
proposing  to  allow  an  IPF  to  elect  to  be 
paid  based  on  100  percent  of  the  Federal 
per  diem  payment  amount  in  lieu  of  the 
blended  methodology.  In  this  way,  the 
transition  will  allow  IPFs  time  to 
become  fomiliar  with  the  prospective 
payment  system  and  gradually  move  to 
the  full  Federal  per  diem  amount  over 
a  3-year  period. 

fl.  New  Providers 

We  believe  that  we  need  to  propose  a 
definition  of  a  new  IPF  because  new 
IPFs  will  not  participate  in  the  3-year 
transition  from  cost-based 
reimbursement  to  a  prospective 
payment  system  (section  IV.A.  of  this 
proposed  rule).  The  transition  period 
described  is  intended  to  provide    - 
cunentiy  existing  IPFs  time  to  adjust  to 
jiajmient  under  the  new  system.  A  new 
IPF  would  not  have  received  payment 
under  TEFRA  for  the  delivery  of  IPF 
services  before  the  effective  date  of  the 
IPF  prospective  payment  system.  We  do 
not  believe  that  new  IPFs  require  a 
transition  period  in  order  to  make 
adjustments  to  their  operating  and 
capital  financing,  as  will  IPFs  that  have 
been  paid  undm  TEFRA,  or  need  to 
otherwise  integrate  the  effects  of 
changing  from  one  payment  system  to 
another  payment  system. 

For  purposes  of  Medicare  payment 
under  the  proposed  IPF  prospective 
payment  Systran,  we  are  defining  a  new 
IPF  as  a  provider  of  inpatient 
psychiatric  hospital  services  that 
otherwise  meets  the  qualifying  criteria 
for  IPFs.  set  forth  in  §  412.22,  §  412.23, 
§412.25,  and  §412.27  under  present  or 
previous  ownership  (or  both),  and  its 
first  cost  reporting  period  as  an  IPF 
begins  on  or  after  April  1,  2004,  the 
proposed  implementation  date  of  the 
IPF  prospective  payment  system. 


C.  Claii  IS  Processing 

With  respect  to  the  proposed  IPF 
prospec  Live  payment  system,  we  are 
proposi  [ig  to  continue  processing  claims 
in  a  mai  mer  similar  to  the  current 
claims  processing  system.  Hospitals 
would  dontinue  to  report  diagnostic 
infom^tion  on  the  claim  form  and  the 
Medicate  fiscal  intermediaries  would 
continub  to  enter  clinical  and 
demographic  information  in  their  claims 
systems  for  review  by  the 
Code  Editor  (MCE).  The  MCE 
claims  to  determine  if  they  are 
irly  coded  (for  example, 
s  inappropriate  to  sex  of  the 


procesi 
Medi( 


review: 

impro 

diagnoi 


patienti  or  require  more  information 


(imp 

procesi 

would 

DRGb 

"GRO 


se  coding)  in  order  to  be 

d.  After  screening,  each  claim 

classified  into  the  appropriate 
a  software  program  called  the 
ER."  If  die  "GROUPER"  assigns 
a  DRG  that  is  not  recognized  under  the 
proposed  IPF  prospective  payment 
system,;  the  claim  would  be  returned  to 
the  IPF:  If  the  "GROUPER"  assigns  a 
DRG  recognized  by  the  system,  a 
"PRICHl"  program  would  calculate  the 
Federal  per  diem  payment  amount, 
includi  ig  the  DRG  adjustment  and  other 
patient'  level  and  facility-level 
adjustn  ents  appropriate  to  the  claim. 

_D.  Petit  *dic  Interim  Payments  (PIP) 

Undc  r  the  TEFRA  payment  system — 
(1)  a  ps  rchiatric  hospital  may  be  paid 
using  ti  le  PIP  method  as  specified  in 
§  413.64(h);  (2)  psychiatric  units  are 
paid  uilder  the  PIP  method  if  the 
hospita .  of  which  they  are  a  part  is  paid 
as  spec  fied  in  §412. 116(b);  and  (3)  an 
IPF  ma;  r  be  eligible  to  receive 
acceler  ited  payments  as  specified  in 
§  413.6 1(g)  or  for  psychiatric  units 
specified  in  §412.116(0.  We  are 
propos  ng  in  §412.432  to  continue  to 
allow  f  »r  PIP  and  accelerated  payment 
metho<  s  under  the  proposed  IPF 
prosper  live  payment  system. 

In  adpition,  we  are  proposing  that  an 
IPF  rec  iiving  prospective  payments, 
whethc  r  or  not  it  received  a  PIP  imder 
cost  refcnbursement,  may  receive  a  PIP 
if  it  me  9ts  the  requirements  specified  in 
propos  }d  §  412.432(b)(1)  and  receives 
approv  d  by  its  intermediary.  If  an 
intermediary  determines  that  an  IPF, 
which  received  a  PIP  under  cost 
reimbi^sement,  is  no  longer  entitied  to 
receivaa  PIP,  it  will  remove  the  IPF 
from  tUe  PIP  method.  As  specified  in 
proposed  §  412.432(b)(1),  intermediary 
approval  of  a  PIP  is  conditioned  upon 
the  intermediary's  best  judgment  as  to 
whether  payment  can  be  made  under 
the  PIP  method  without  undue  risk  of 
its  resillting  in  an  overpayment  to  the 
provid  ir. 


Excluded  from  PIP  amounts  are 
ouUier  payments  that  are  paid  upon  the 
submission  of  a  discharge  bill.  Also, 
Part  A  costs  that  are  not  paid  imder  the 
proposed  IPF  prospective  payment 
system,  including  Medicare  bad  debts 
and  costs  of  an  approved  education 
program,  and  other  costs  paid  outside 
the  IPF  prospective  payment  system, 
will  be  subject  to  the  interim  payment 
provisions  as  specified  in  §413.64. 

Under  the  proposed  prospective 
payment  system,  if  an  D'F  is  not  paid 
under  the  PIP  method  it  may  quidify  to 
receive  an  accelerated  pajnment.  As 
specified  in  proposed  §  412.432(e),  the 
IPF  must  be  experiencing  financial 
difficidties  due  to  a  delay  by  the 
intermediary  in  malHng  payment  to  the 
IPF,  or  there  is  a  temporary  delay  in  the 
IPFs  preparation  and  submittal  of  bills 
to  the  intermediary  beyond  its  normal 
billing  cycle,  because  of  an  exceptional 
situation.  A  request  for  an  accelerated 
payment  must  be  made  by  the  IPF  and 
approved  by  the  intermediary  and  us. 
The  amount  of  an  accelerated  pajmient 
would  be  computed  as  a  percentage  of 
the  net  payment  for  unbilled  or  impaid 
covered  services.  Recoupment  of  an 
accelerated  payment  woiUd  be  made  as 
bills  are  processed  or  by  direct  pajrment 
by  the  IPF. 

E.  Limitation  on  Beneficiaries  Charges 

In  accordance  with  §  409.82  and 
§  409.83  and  consistent  with  other 
established  prospective  payment 
systems  policies,  we  are  proposing  in 
§  412.404(c)  that  an  IPF  may  not  charge 
a  beneficiary  for  any  service  for  which 
payment  is  made  by  Medicare.  This 
policy  will  apply,  even  if  the  IPF's  costs 
of  furnishing  services  to  that  beneficiary 
are  greater  than  the  amount  the  IPF 
would  be  paid  under  the  proposed  IPF 
prospective  payment  system.  In 
addition,  we  are  proposing  that  an  IPF 
receiving  a  prospective  payment  for  a 
covered  hospital  stay  (that  is,  a  stay  that 
includes  at  least  one  covered  day)  may 
charge  the  Medicare  beneficiary  or  other 
person  oidy  for  the  applicable 
deductible  and  coinsurance  amounts  as 
specified  in  §  409.82,  §  409.83,  §  409.87, 
and  §489.20. 

V.  Futuie  Updates 

"A.  Proposed  Annual  Update  Strategy 

Section  124  of  Pub.  L.  106-113  does 
not  specify  an  update  strategy  for  the 
proposed  IPF  prospective  payment 
system  and  is  broadly  written  to  give  the 
Secretary  a  tremendotis  amoimt  of 
discretion  in  proposing  an  update 
methodology.  Therefore,  we  reviewed 
the  update  approach  used  in  other 
hospital  prospective  payment  systems 
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(specifically,  the  IRF  and  LTCH 
prospective  payment  system 
methodologies).  As  a  result  of  this 
analysis,  we  are  proposing  the  following 
strategy  for  updating  the  IPF  prospective 
payment  system:  (1)  Use  the  FY  2000 
bills  and  cost  report  data,  and  the  most 
current  ICD-9-CM  codes  and  DRGs, 
when  we  issue  the  IPF  prospective 
payment  system  final  rule;  (2) 
implement  the  system  effective  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2004:  and  (3)  update  the 
Federal  per  diem  base  rate  on  July  1 , 
2005,  since  a  July  1  update  coincides 
with  more  hospital  cost  reporting  cycles 
.    and  would  be  administratively  easier  to 
manage.  This  means  that  the  first  year 
of  the  proposed  Federal  per  diem  base 
rate  would  be  the  15-month  period 
April  1,  2004  to  Jime  30,  2005. 

We  believe  it  is  important  to  delay 
updating  the  adjustment  factors  until 
the  IPF  data  includes  as  much 
information  as  possible  regarding  the 
patient-level  characteristics  of  the 
population  that  each  IPF  serves.  For  this 
reason,  we  do  not  intend  to  update  the 
regression  and  recalculate  the  proposed 
Federal  per  diem  base  rate  until  we  have 
analyzed  1  complete  year  of  data  under 
the  IPF  prospective  payment  system, 
that  is,  no  earlier  than  July  1,  2007.  We 
note  that  the  ability  of  a  regression 
analysis  to  appropriately  identify 
variation  in  costs  is  dependent  upon 
continued  submission  of  claims  and 
cost  reports  that  are  as  accurate  and 
complete  as  possible.  Until  that  analysis 
is  complete,  we  are  proposing  to  publish 
a  notice  each  spring  that  would  do  the 
following: 

•  Update  the  Federal  per  diem  base 
rate  using  the  excluded  hospital  with 
capital  market  basket  increase  in  order 
to  reflect  the  price  of  goods  and  services 
used  by  IPFs. 

•  Apply  the  most  current  hospital 
wage  index  with  an  adjustment  factor  to 
the  Federal  per  diem  base  rate  to  ensiu-e 
that  aggregate  payments  to  IPFs  are  not 
affected  by  an  updated  wage  index. 

•  Update  the  fixed  dollar  loss 
threshold  to  maintain  an  outlier 
percentage  that  is  2  percent  of  total 
estimated  IPF  payments. 

•  Describe  the  impact  of  the  ICD-9- 
CM  coding  changes  discussed  in  the 
hospital  inpatient  prospective  payment 
system  proposed  rule  that  would  effect 
the  proposed  IPF  prospective  payment 
system. 

In  the  future,  we  may  propose  an 
update  methodology  for  the  IPF 
prospective  payment  system  that  would 
be  based  on  the  excluded  hospital  with 
capital  market  basket  index  along  with 
other  appropriate  adjustment  factors 
relevant  to  psychiatric  service  delivery 


such  as  productivity,  intensity,  new 
technology,  and  changes  in  practice 
patterns. 

B.  Update  of  the  ICD  Codes  and  DRGs 

In  the  health  care  industry,  annua] 
changes  to  the  ICI>-9-CM  codes  and  the 
DRGs  used  in  the  hospital  inpatient 
prospective  payment  system  are 
effective  for  discharges  occurring  on  or 
after  OctobeV  1  of  each  year.  Changes  in 
ICD-9-CM  codes  and  composition  of 
the  DRGs  are  presented  in  the  hospital 
inpatient  prospective  payment  system 
proposed  rule  published  in  the  Federal 
Re^ster  in  the  spring  of  each  year.  We 
are  proposing  that  through  the  hospital 
inpatient  prospective  payment  system 
proposed  rule,  we  would  notify  IPFs  of 
any  revised  ICD-9-CM  codes  or 
proposed  DRG  modifications  that  would 
become  effective  on  October  1  of  that 
year  if  finalized.  As  noted  earlier,  all 
health  care  providers  are  required  to 
used  the  updated  ICD-&-CM  codes  on 
or  after  October  1  of  each  year. 

Under  the  IPF  prospective  payment 
system,  we  are  proposing  to  establish  a 
base  rate  and  provide  for  adjustments  to 
the  rate,  including  adjustments  to  reflect 
the  DRG  assigned  to  the  patient's 
principal  diagnosis  and  die  comorbidity 
category  for  certain  secondary  or  tertiary 
diagnoses.  These  adjustments  would  be 
driven  by  the  ICD-»-<3^  codes 
provided  on  the  IPF's  claims. 

For  this  reason,  we  urge  IPFs  to 
review  the  hospital  inpatient 
prospective  payment  proposed  rule  to 
determine  if  any  changes  have  been 
made  to  the  ICD-9-CM  codes  or  are 
being  proposed  in  the  composition  of 
the  15  DRGs  we  are  proposing  to 
recognize  under  the  IPF  prospective 
payment  system.  In  the  event  that 
occurs,  we  would  explain  in  the 
hospital  inpatient  prospective  payment 
system  rules  how  the  change  would  be 
handled  under  the  IPF  prospective 
payment  system  for  claims  on  or  after 
October  1  of  each  year. 

C.  Future  Refinements 

1.  RTI  International® 

We  have  contracted  with  RTI 
International®  to  examine  the  extent  to 
which  modes  of  practice  and  staffing 
patterns  explain  the  per  diem  cost 
differences  among  the  various  types  of 
IPF  facilities  (private  psychiatric 
hospitals,  psychiatric  imits,  and 
government  hospitals).  In  addition,  RTI 
International®  will  analyze  the  extent  to 
which  the  different  types  of  facilities 
treat  different  types  of  patients.  We 
anticipate  that  this  study  may  assist  us 
in  proposing  refinements  to  the 


prospective  paymeqt  system  in  the 
future. 

Approximately  two-thirds  of  the 
direct  expense  for  providing  inpatient 
psychiatric  services  is  captiu^d  in  the 
routine  cost  category  of  the  Medicare 
cost  report.  After  the  allocation  of 
overhead,  this  category  represents  88 
percent  of  the  cost  presently  being 
reimbursed.  The  RTI  International® 
project  will  collect  patient-level  and 
facility-level  data  bom  a  small  sample 
of  psychiatric  hospitals  and  psychiatric 
units  nationwide.  These  data  will 
provide  information  on  the  extent  to 
which  variation  in  the  per  diem  cost 
across  facilities  can  be  explained  by  the 
differences  in  the  mix  of  services  and 
staffing  that  characterize  their  modes  of 
practice.  RTI  International®  will  also 
analyze  the  links  among  costs,  practice 
mode,  and  patient  characteristics. 

a.  Mode  of  Practice 

The  mode  of  practice  can  be  defined 
by  treatment  modality  (services 
delivered)  and  by  staffing  levels.  To 
analyze  the  mode  of  practice,  RTI 
International®  first  developed  a 
typology  of  therapeutic  services 
(activities)  provided  in  inpatient 
settings.  The  services  range  ftt)m  labor- 
intensive  activities  (one-on-one  intake 
assessments  and  evaluations),  to  less 
labor-intraisive  activities  (therapies).  In 
addition,  RTI  International®  developed 
a  classification  of  psychiatric  labor 
resources  that  could  be  used  to  depict 
different  staffing  models.  The  RTI 
International®  used  these  typologies  to 
organize  the  collection  of  service  and 
staffing  data  within  the  sampled 
psychiatric  facilities.  The  RTI 
International®  study  hypothesized  that 
lower  cost  facilities  use  lower  cost 
practice  modalities  that  can  result  from 
either  the  use  of  lower  cost  labor  or 
lower  cost  treatment  methods. 

b.  Patient  Characteristics 

To  link  the  mode  of  practice  with 
patient  characteristics,  modality  must  be 
collected  at  the  patient  level.  Resource 
usage  can  be  defined  by  estimating  the 
type  and  cost  of  staff  involved  with 
providing  patient  care.  This  can  be 
accomplished  by  linking  each  patient's 
activity  with  the  time  spent  by  each 
staffing  type  for  an  activity  with  the 
average  wage  rate  for  that  staff.  Adding 
the  cost  of  each  activity  over  a  24-hour 
period  determines  the  per  diem  resource 
cost  for  a  patient.  These  per  diem  costs 
can  then  be  compared  and  linked  with 
patient  characteristics  in  order  to 
explain  resource  use. 

The  RTI  International®  used  patient 
characteristics  that  were  available  from 
claims  data  (age  and  diagnoses). 
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However,  other  variables  are  not 
collected  on  claims  (Global  Assessment 
of  Functioning  scores  and  functional 
deficits,  such  as,  activities  of  daily 
living).  This  limited  set  of  candidate 
variables  was  selected  with  input  from 
RTI  International's®  technical 
evaluation  panel.  We  will  continue  to 
investigate  the  functional  status,  and  we 
ara  soliciting  comments  specifically  on 
this  issue. 

c.  Analysis 

Using  a  cluster  analysis  technique, 
RTI  International®  will  attempt  to 
develop  an  index  that  could  be  highly 
predictive  of  resource  use  among  the 
resulting  psychiatric  patient 
classification  categories. 

The  RTI  International®  is  also 
investigating  whether  a  more  refined 
payment  model  is  possible.  Such  a 
model  might  reduce  the  need  for  a 
sophisticated  psychiatric  patient 
classification  system.  Currently,  data  are 
being  collected  for  a  7-day  period  to 
analyze  the  change  in  resoiu-ces  over 
time.  This  study  will  allow  a  test  of  a 
hypothesis  advocated  by  Frank,  R.G., 
and  Lave,  HR.  (1986).  Joiunal  of  Human 
Resources,  21(3):  (321-337).  They 
suggested  that  when  using  a  per  diem 
rate  that  declines  with  the  length  of 
stay,  the  rate  would  be  higher  at  the 
beginning  of  the  stay  to  cover  the  higher 
costs  associated  with  admission,  and 
decline  over  time  as  treatment  achieved 
stabiUzation  of  the  patient's  condition. 

2.  University  of  Michigan  Research 

We  are  also  cmrently  contracting  with 
the  University  of  Michigan's  Public 
Health  Institute  to  conduct  research  to 
assist  us  in  developing  a  patient 
classification  system  based  on  a 
standard  assessment  tool.  We  believe 
that  additional  patient  level  information 
such  as  patient  functioning  and  patient 
resource  use  is  necessary  to  augment 
our  administrative  data  and  would 
result  in  a  more  eqmtable  and  accurate 
pajrment  system.  We  are  in  the  early 
stages  of  developing  a  preliminary  tool, 
the  Case  Mix  Assessment  Tool  (CMAT) 
instrument.  We  have  attached  a  draft 
copy  to  this  proposed  rule  for  review 
and  comment  [see  Addendum  C). 

We  believe  that  this  assessment  tool 
would  collect  minimal  but  necessary 
information.  The  draft  instrument 
contains  36  questions.  Each  item  in  the 
draft  assessment  tool  resulted  from  the 
University  of  Michigan's  evaluation  of 
existing  instruments  and  clinical  scales. 
It  reflects  the  input  and  feedback  to  the 
contractor  of  both  the  technical 
evaluation  panel  and  mental  health 
associations  as  well  as  related 
psychological  and  psychiatric  industry 


(I.  229 
.rrhisi 


groups,  [i  tiis  input  included  mental 
health  professionals  with  experience  in 
both  p^nnent  methodology  and 
assessment  instruments.  The  tool  would 
collect  jnformation  on  the  patient 
charactfristics,  clinical  characteristics, 
functional  status,  services,  and 
treatments. 

The  information  that  would  be 
coUecte  d  in  the  CMAT  is  available  in 
the  patent's  medical  record  and 
treatment  plans.  We  do  not  believe  that 
completing  the  assessment  tool  would 
require  additional  data  collection  on  the 
part  of  (he  clinical  staff.  We  have 
assumeo  that  in  addition  to  the  medical 
record,  a  team  of  clinical  staff  provides 
service!  and  treatment  to  these  patients, 
includi  ig  but  not  limited  to  nurses, 
psychis  trie  nurses,  physicians,  clinical 
psycho  ogists,  social  workers, 
psychia  trists,  and  rehabilitation, 
physics  1,  and  speech  therapists.  To 
reduce  )oth  the  complexity  of  the 
inform;  tion  collection  process  and  the 
burden,  the  instrument  would  be 
completed  at  discharge.  We  are 
request  ng  conunents  on  the  availability 
of  the  ii  (formation  to  complete  this 
instrun  ent. 

In  on  ler  to  collect  information  in  the 
most  ei  icient  manner  possible,  the 
CMAT  would  be  automated.  This 
approai  ;h  would  shorten  the  time  to 
comple  te  the  instrument  and  simplify 
the  inpit  process.  Upon  completion,  the 
instrun  lent  would  be  transmitted  to  us. 
We  woi  lid  develop  and  provide  the 
softwanB  to  perform  the  transmission  to 
IPFs  at  no  cost.  In  addition,  we  would 
providi  <  training  and  manuals  to 
facilita  e  both  the  transmission  process 
and  the  completion  of  the  assessment 
4ool. 

Finai  ly,  once  the  instrument  has  been 
pilot-t€  sted  and  the  instrument  reflects 
change  i  resulting  from  this  testing,  we 
would  lursue  clearance  by  the  Office  of 
Manag(  ment  and  Budget  (0MB).  A 
detail©  1  OMB  information  collection 
packag !  will  be  prepared  and  available 
for  pubflic  comment.  The  package  will 
includ*  delineation  of  the  technical 
evalual  ion  panel  membership, 
comme  nts  on  specific  items  in  the 
instruii  tent,  justifications  for  including 
selecte  1  questions  (for  example, 
activiti  ss  of  daily  living),  and  the 
scaling  for  individual  items.  In  addition, 
the  OK  B  package  will  contain  manuals 
and  tra  ining  material  that  support  the 
instrui  lent.  Any  comments  on  this 
prelim  nary  draft  instrument  will  assist 
us  in  d  jveloping  a  potential  instrument. 

3.  Case  -Mix  Tool 

The  Kshcraft  study  used  a  patient 
assessment  instrument  to  develop 
additic  nal  variables  beyond  psydiiatric 


diagnosis  to  predict  differences  in  the 
length  of  stay.  The  study  led  to  a  further 
effort  (Fries,  et  al.,  1990),  which  resulted 
in  the  development  of  a  classification 
system  for  long  stay  Veterans 
Administration's  psychiatric  patients 
(length  of  stay  greater  than  100  days). 
This  research  was  the  first  to  consider 
which  characteristics  could  explain 
measured  resource  use  for  chronic 
psychiatric  residents.  Those 
characteristics  included  a  broad 
assessment  of  patients'  medical 
conditions,  functional  status,  mental 
deficits,  treatments,  as  well  as  the  direct 
measiu^ment  of  dally  staff  time  spent 
with  each  patient.  Using  only  six  patient 
categories  developed  from  these 
variables,  the  resulting  long-stay 
classification  system  (PPCs)  explained 
11.4  percent  of  the  variability  in  per 
diem  resource  use.  While  this  number 
seems  low,  the  Ashcraft  and  Fries 
Veterans  Administration's  studies  were 
the  first  to  offer  a  patient  assessment 
instrument  approach  for  the 
construction  of  case  mix  measiu^s 
potentially  useful  in  an  IFF  prospective 
pajrment  system. 

VI.  ProTisions  of  the  Proposed  Rule 

We  are  proposing  to  make  a  niunber 
of  revisions  to  the  regulations  in  order 
to  implement  the  proposed  prospective 
payment  system  for  EPFs.  Specifically, 
we  are  proposing  to  make  conforming 
changes  in  42  CFR  parts  412  and  413. 
We  would  establish  a  new  subpart  N  in 
part  412,  "Prospective  Payment  System 
for  Hospital  Inpatient  Services  of 
Psychiatric  Facilities."  This  subpart 
would  implement  section  124  of  the 
BBRA,  which  requires  the 
implementation  of  a  per  diem 
prospective  payment  system  for  IPFs. 
This  subpart  would  set  forth  the 
framework  for  the  proposed  IFF 
prospective  payment  system,  including 
the  methodology  used  for  the 
development  of  the  payment  rates  and 
related  rules.  These  proposed  revisions 
and  others  are  discussed  in  detail 
below. 

Section  412.1    Scope  of  Part 

We  propose  to  revise  §  412.1  by 
redesignating  paragraphs  (a)(2)  and 
(a)(3)  as  paragraphs  (a)(3)  and  (a)(4). 

We  propose  to  add  a  new  paragraph 
(a)(2)  that  would  specify  that  this  part 
implements  section  124  of  Pub.  L.  106- 
113  by  establishing  a  per  diem  based 
prospective  payment  system  for 
inpatient  operating  and  capital  costs  of 
hospital  inpatient  services  furnished  to 
Medicare  beneficiaries  by  a  psychiatric 
facility  that  meets  the  conditions  of 
subpart  N. 
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We  propose  to  revise  §  412.1  by 
redesignating  paragraphs  (b)(12)  and 
(b)(13)  as  paragraphs  (b)(13)  and  (b)(14). 

We  propose  to  add  a  new  paragraph 
(b)(12)  that  would  summarize  the 
content  of  the  new  subpart  N  which  sets 
forth  the  general  methodology  for 
paying  operating  and  capital  costs  for 
inpatient  psychiatric  facilities  effective 
with  cost  reporting  periods  beginning 
on  or  after  April  1,  2004. 

Section  412.20    Hospital  Services 
Subject  to  the  Prospective  Payment 
Systems 

We  propose  to  amend  §  412.20(a)  by 
adding  a  reference  to  IPFs. 

We  propose  to  revise  §  412.20  by 
redesignating  paragraphs  (b),  (c),  and 
(d),  as  paragraphs  (c).  (d),  and  (e). 

We  propose  to  add  a  new  paragraph 
(b)  that  would  indicate  that  effective  for 
cost  reporting  periods  beginning  on  or 
after  April  1,  2004,  covered  hospital 
inpatient  services  furnished  by  a 
psychiatric  facility  as  specified  in 
§  412.404  of  subpart  N  are  paid  under 
the  prospective  payment  system. 

Section  412.22    Excluded  Hospitals 
and  Hospital  Units:  General  Rules 

We  propose  to  amend  §  412.22(b)  by 
revising  paragraph  (b)  to  state  that 
except  for  those  hospitals  specified  in 
paragraph  (c)  of  this  section,  and 
§  412.20(b).  (c),  and  (d).  all  excluded 
hospitals  (and  excluded  hospital  imits. 
as  described  in  §412.23  through 
§  412.29)  are  reimbursed  under  the  cost 
reimbursement  rules  set  forth  in  part 
413  of  this  chapter,  and  are  subject  to 
the  ceiling  on  the  rate  of  hospital  cost 
increases  as  specified  in  §413.40. 

Section  412.23    Excluded  Hospitals: 
Classifications 

We  propose  to  revise  §  412.23  by 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)(2)  and  (a)(3). 

We  propose  to  add  a  new  paragraph 
(a)(1)  Uiat  would  specify  the 
requirements  a  psychiatric  hospital 
must  meet  in  order  to  be  excluded  from 
reimbiu^ement  under  the  prospective 
pa)rment  system  as  specified  in 
§  412.1(a)(1)  and  to  be  paid  under  the 
IPF  prospective  payment  system  as 
specified  in  §41 2. 1(a)(2). 

Section  412.25    Excluded  Hospital 
Units:  Common  Requirements 

We  propose  to  amend  §  412.25(a)  by 
adding  a  reference  to  §  412.1(a)(2). 

Section  412.27    Excluded  Psychiatric 
Units:  Additional  Requirements 

We  propose  to  amend  the 
introductory  text  of  §  412.27  by  adding 
ther  reference  to  §  412.1(a)(1)  and  (a)(2). 


We  pn^ose  to  amend  §  412.27(a)  by 
removing  the  words  the  "Third 
Edition,"  and  adding  in  its  place, 
"Fourth  Edition,  Text  Revision." 

Section  412.116    Method  of  Payment 

We  propose  to  revise  §  412.116  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(4)  and  (a)(5). 

We  propose  to  add  a  new  paragraph 
(a)(3)  that  would  specify  the  cost 
reporting  period  to  which  the  proposed 
IPF  prospective  payment  system  applies 
and  how  payments  for  inpatient 
psychiatric  services  are  made  to  a 
qualified  IPF. 

Subpart  N— Prospective  Payment 
System  for  Hospital  Inpatient  Services 
of  Psychiatric  Facilities 

We  propose  to  add  a  new  subpart  N 
as  follows: 

Section  412.400    Basis  and  Scope  of 
Subpart 

We  are  proposing  to  add  a  new 
section  §  412.400.  In  §  412.400(a).  we 
would  provide  the  requirements  for  the 
implementation  of  a  prospective 
payment  system  for  IPFs. 

In  proposed  §  412.400(b),  we  would 
specify  that  this  subpart  sets  forth  the 
framework  for  the  prospective  pajrment 
system,  including  the  methodology  used 
for  the  development  of  payment  rates 
and  associated  adjustments,  the 
application  of  a  transition  period,  and 
the  related  rules  for  IPFs  for  cost 
reporting  periods  beginning  on  or  after 
April  1,2004. 

Section  412.402    Definitions 

In  §412.402,  we  are  proposing  to 
define  the  following  terms  for  purposes 
of  this  new  subpart: 

•  Comorbidity. 

•  Fixed  dollar  loss  threshold. 

•  Inpatient  psychiatric  facilities. 

•  Interrupted  stay. 

•  Outlier  payment. 

•  Per  diem  payment  amount. 

•  Principal  diagnosis. 

•  Rural  area. 

•  Urban  area. 

Section  412.404    Conditions  for 
Payment  Under  the  Prospective 
Payment  System  for  Hospital  Inpatient 
Services  of  Psychiatric  Facilities 

hi  proposed  §  412.404(a),  we  would 
specify  that  IPFs  must  meet  the 
following  general  requirements  to 
receive  payment  imder  the  IPF 
prospective  payment  system: 

•  The  IPF  must  meet  the  conditions 
as  specified  in  this  subpart. 

•  If  the  IPF  fails  to  comply  fully  with 
the  provisions  of  this  part  then  the 
following  are  applicable — 


++  Withhold  (in  full  or  in  part)  or 
reduce  payment  to  the  IPF  until  the 
facility  provides  adequate  assurances  of 
compliance;  or 

++  Classify  the  IPF  as  an  hospital 
subject  to  the  hospital  inpatient 
prospective  payment  system. 

In  proposed  paragraph  (b),  we  would 
specify  that,  subject  to  the  special 
payment  provisions  of  §  412.22(c),  an 
inpatient  psychiatric  facility  must  meet 
the  general  criteria  set  forth  in  §  412.22. 
For  exclusion  from  the  hospital 
inpatient  prospective  payment  system 
as  specified  in  §  412.1(a)(1),  a 
psychiatric  hospital  must  meet  the 
criteria  set  forth  in  §  412.23(a)  and 
psychiatric  units  must  meet  the  criteria 
set  forth  in  §412.25  and  §412.27. 

In  proposed  paragraph  (c),  we  would 
specify  the  prohibited  and  permitted 
charges  that  may  be  imposed  on 
Medicare  beneficiaries. 

In  proposed  paragraph  (c)(1),  we 
would  specify  that  an  IPF  may  not 
charge  the  beneficiary  for  any  services 
which  payment  is  made  by  Medicare, 
even  if  the  IPFs  costs  are  greater  than 
the  amount  the  facility  is  paid  under  the 
IPF  prospective  payment  system. 

In  proposed  paragraph  (c)(2),  we 
would  specify  that  an  IPF  receiving 
payment  for  a  covered  stay  may  charge 
the  Medicare  beneficiary  or  other  person 
for  only  the  applicable  deductible  and 
coinsurance  amounts  under  §  409.82, 
§409.83,  and  §409.87. 

In  proposed  paragraph  (d),  we  woidd 
specify  the  following  provisions  for 
furnishing  IPF  services  directly  or  under 
arrangement: 

•  Applicable  payments  made  imder 
the  IPF  prospective  payment  system  are 
considered  payment  in  full  for  all 
hospital  inpatient  services  (as  defined  in 
§409.10)  other  than  physicians'  services 
to  individual  patients  (as  specified  in 

§  415.102(a))  that  are  reimbursed  on  a 
fee  schedule  basis. 

•  Hospital  inpatient  services  do  not 
include  physician,  physician  assistant, 
nurse  practitioner,  clinical  nurse 
specialist,  certified  nurse  midwives, 
qualified  psychologist,  and  certified 
registered  nurse  anesthetist  services. 

•  Payment  is  not  made  to  a  provider 
or  supplier  other  than  the  IPF,  except 
for  services  provided  by  a  physician, 
physician  assistant,  nurse  practitioner, 
clinical  nurse  specialist,  certified  nurse 
midwives,  qualified  psychologist,  and 
certified  registered  ntu^e  anesthetist. 

•  TTie  IPF  must  furnish  all  necessary 
covered  services  to  the  Medicare 
beneficiary  directly  or  under 
arrangement  (as  defined  in  §  409.3). 

In  proposed  paragraph  (e).  we  would 
specify  Uiat  IPFs  must  meet  the 
recordkeeping  and  cost  reporting 


requiiements  of  §  412.27(c),  §413.20, 
and  §413.24. 

Section  412.422    Basis  of  Payment 

In  proposed  §  412.422(a),  we  would 
specify  diat  under  the  prospective 
payment  system,  DPFs  would  receive  a 
predetermined  per  diem  amoimt, 
adjusted  for  patient  characteristics  and 
facility  characteristics,  for  inpatient 
services  furnished  to  Medicare 
beneficiaries.  In  addition,  we  would 
specify  that  during  the  transition  period, 
payment  would  be  based  on  a  blend  of 
the  Federal  per  diem  payment  amount 
and  the  focility-specific  payment  rate. 

In  proposed  §  412.422(b),  we  would 
specify  that  payments  made  under  the 
prospective  payment  system  represent 
payment  in  fuU  for  inpatient  operating 
and  capital-related  costs  associated  with 
services  furnished  in  an  IPF  but  nof  for 
the  cost  of  an  approved  medical 
education  program  described  in  §  413.85 
and  §  4-1 3 .86  and  for  bad  debts  of 
Medicare  beneficiaries  as  specified  in 
§413.80. 

Section  412.424    Methodology  for 
Calculating  the  Federal  Per  Diem 
Payment  Rate  ' 

In  proposed  §  412.424,  we  would 
specify  the  methodology  for  calculating 
the'Tederal  per  diem  payment  rate  for 
IPFs. 

In  proposed  paragraph  (aj^  we  would 
specify  the  data  sources  used  to 
calculate  the  prospective  pajrment  rate. 

In  proposed  paragraph  (b),  we  would 
specify  that  the  methodology  used  for 
determining  the  Federal  per  diem  base 
rate  would  include  the  following: 

•  The  updated  average  per  diem 
amount. 

•  The  budget-neutralify  adjustment 
factor. 

-In  proposed  paragraph  (c),  we  would 
specify  that  the  Federal  per  diem 
payment  amoimt  for  IPFs  would  be  the 
product  of  the  Federal  per  diem  base 
rate,  the  facilify-level  adjustments,  and 
the  patient-level  adjustments  applicable 
to  the  case  as  described  below: 

•  Facility-level  adjustments  include: 

•  Adjustment  for  wages 
'  •  Location  in  rural  areas 

•  Teaching  status 

•  Patient-level  adjustments  include: 

•  Age 

•  Principal  diagnosis  > 

•  Comorbodities 

•  Variable  per  diem  adjustments 

•  Adjustment  for  high-cost  outlier 
cases 

In  proposed  paragraph  (d),  we  would 
specify  tiie  special  payment  provisions 
for  intamipted  stays. 


Section 


66946  Federal  Register /Vol.  68,  Nc,  229 /Friday,  November  28,  2003 /Proposed  Rules 


il2.426    Tmnsition  Period 


In  pro  posed  §  412.426(a),  we  would 
specify  ^e  duration  of  the  transition 
period  t )  the  IPF  prospective  payment 
system,  ii  addition,  we  would  specify 
that  IPFi  1  would  receive  a  payment  that 
is  a  bleo  d  of  the  Federal  per  diem 
paymen :  amoimt  and  the  facility- 
specific  payment  amount  the  IPF  would 
receive  i  mder  the  TEFRA  pa)rment 
methodplogy. 

In  pr(4>osed  paragraph  (b),  we  would 
specify  now  the  facility-specific 
paymem  amount  is  calculated. 

In  pnnosed  paragraph  (c),  we  would 
specify  that  new  IPFs,  that  is,  facilities 
that  under  present  or  previous 
ownersl^ip,  or  both,  have  its  first  cost 
reportii^  period  as  an  IPF  beginning  on 
or  after  April  1,  2004,  are  paid  the  full 
Federal  per  diem  rate. 

Section  412.428    Publication  of  the 
Federal  Per  Diem  Payment  Rates 

In  pre  posed  §  412.428,  we  wouldT 
specify  low  we  plan  to  publish 
informa  ion  each  year  in  the  Federal 
Registei  to  update  the  IPF  prospective 
paymen  t  system. 

Section  412. 432    Method  of  Payment 
Under  t  ie  Inpatient  Psychiatric  Facility 
Prospec  tive  Payment  System 

In  pre  posed  §  412.432,  we  would 
specify  the  following  method  of 
paymen  t  used  under  the  IPF  prospective 
pajrmec  t  system: 

•  Genei  al  rules  for  receiving  payment. 

•  Perio  lie  interim  payments 
inclui  ling — 

•  Cri  eria  for  receiving  periodic 
int(  rim  payments 

•  Fre  [[uency  of  payments 

•  Teomination  of  periodic  interim 
payments 

•  Interi^  payment  for  Medicare  bad 
debtsland  for  costs  not  paid  under  the 
prospective  payment  system  and 
other  costs  paid  outside  the 
prospective  payment  system. 

•  Outlier  payments. 

•  Accelerated  payments  including — 

•  Geiieral  rule  for  requesting 
ace  elerated  payments 

•  Ap  iroval  of  accelerated  payments 

•  An  ount  of  the  accelerated  pa)rment 

•  Re(  lovery  of  the  accelerated 

pa;  ment  -> 

Sectioi\  413.1    Introduction 

We  p  npose  to  amend  §413.1(d)(2)(ii) 
by  remi  ivingthe  words  "psychiatric 
hospitals  (as  well  as  separate  psychiatric 
units  (distinct  parts)  of  short-term 
general|  hospitals) . ' ' 

We  propose  to  revise  §  413.1  by 
redesignating  paragraphs  (d)(2)(iv), 
(d)(2)(v  I,  (d)(2)(vi),  and  (d)(2)(vii)  as 


paragraphs  (d)(2)(vi),  (d)(2)(vii), 
(d)(2)(viii),and(d)(2)(ix). 

We  propose  to  add  a  new  paragraph 
(iv)  that  would  specify  that  for  cost 
reporting  periods  beginning  before  April 
1,  2004,  payment  to  psychiatric 
hospitals  (as  well  as  separate  psychiatric 
units  of  short-term  general  hospitals) 
that  are  excluded  under  subpart  B  of 
part  41 2  of  this  chapter  from  the  ' 

prospective  payment  system  is  on  a 
reasonable  cost  basis,  subject  to  the 
provisions  of  §413.40. 

We  propose  to  add  a  new  paragraph     '^ 
(v)  that  would  specify  that  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2004,  payment  to  psychiatric 
hospitals  (as  well  as  separate  psychiatric 
units  of  short-term  general  hospitals) 
that  meet  the  conditions  of  §  412.404  of   . 
this  chapter  is  based  on  prospectively 
determined  rates  under  subpart  N  of 
part  412. 

Section  413-AO    Ceiling  on  the  Rate  of 
Increase  in  Hospital  Costs 

Section  413.40(a)(2)(i)  specifies  the 
types  of  facilities  to  which  the  ceiling 
on  the  rate  of  increase  in  hospital 
inpatient  costs  is  not  applicable. 

We  propose  to  revise  §  413.40(a)(2)(i) 
by  redesignating  paragraphs  (a)(2)(i)(C) 
and  (a)(2)(i)(D)  as  paragraphs  (a)(2)(i)(D) 
and  (a)(2)(i)(E). 

We  propose  to  add  a  new  paragraph 
(C)  to  §  413.40  to  clarify  that  §  413.40  is 
not  applicable  to  psychiatric  hospitals 
and  psychiatric  units  under  subpart  N  of 
part  412  of  this  chapter  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2004. 

We  propose  to  revise  paragraph 
(a)(2)(ii)(B)  to  specify  the  facilities  to 
which  the  ceiling  applies  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983  through  March  31, 
2004. 

We  propose  to  revise  paragraph 
(a)(2)(iii)  by  redesignating  paragraphs 
(a)(2)(iii)  and  (a)(2)(iv)  as  paragraphs 
(a)(2)(iv)  and  (aK2)(v). 

We  propose  to  add  a  new  paragraph 
(a)(2)(iii)  that  would  specify  psychiatric 
facilities  are  excluded  from  the 
prospective  payment  system  as 
specified  in  §  412.1(a)(1)  and  paid  under 
§  412.1(a)(2)  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2004. 


Section  413.64 
Special  Rules 


Payment  to  Providers: 


We  propose  to  amend  §413.64(h)(2)(i) 
by  adding  a  reference  to  hospitals  paid 
under  the  IPF  prospective  payment 
system. 
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Section  424.14    Requirements  for 
Inpatient  Services  of  Psychiatric 
Hospitals 

We  propose  to  amend  §  424.14  by 
adding  a  new  paragraph  (c)(3)  to  state 
that  for  recertification  a  physician  must 
indicate  that  the  patient  continues  to 
need,  on  a  daily  basis,  inpatient 
psychiatric  care  (furnished  directly  by 
or  requiring  the  supervision  of  inpatient 
psychiatric  facility  personnel)  or  other 
professional  services  that,  as  a  practical 
matter,  can  be  provided  only  on  a 
inpatient  basis. 

We  propose  to  amend  §  424.14(d)(2) 
by  removing  the  word  "18th  day  of 
hospitalization"  and  replacing  it  with 
"10th  day  of  hospitalization." 

Vn.  Collection  of  Information 
Requiremmts 

These  regulations  do  not  impose  any 
new  information  collection 
requirements.  The  burden  of  the 
requirements  in  §  412.404(e),  reporting 
and  recordkeeping  requirements,  are 
captured  in  the  burden  for  the  cross- 
referenced  §  412.27(c),  §413.20,  and 
§  413.24  under  OMB  approval  numbers 
0938-0301,  0938-0500,  0938-0358,  and 
0938-0600. 

Vm.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  proposed  rule,  and,  if  we  proceed 
with  a  subsequent  document,  we  wiU 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

IX.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  1 2866  (September  1 993 , 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16, 1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Act,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4),  and  Executive 
Order  13132). 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  aveiilable  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 


effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
Based  on  analysis  of  the  aggregate  dollar 
impacts  for  each  of  the  different  facility 
types,  we  have  determined  that  the  re- 
distributive  impact  among  facility  types 
is  $78  million.  In  addition,  oiu  analysis 
showed  that  a  payment  reduction  of  $40 
million  would  occur  for  psychiatric 
units  and  a  payment  increase  of  $10 
million  would  occui  for-profit  hospitals, 
$26  million  for  government  hospitals, 
and  $2  million  for  non-profit  hospitals. 
Therefore,  we  have  determined  that  this 
proposed  rule  would  not  be  a  major  rule 
within  the  meaning  of  Executive  Order 
12866  because  the  redistributive  effects  . 
do  not  constitute  a  shift  of  $100  million 
in  any  1  year.  In  addition,  because  the 
proposed  IPF  prospective  payment 
system  must  be  budget  neutral  in 
accordance  with  section  124(a)(1)  of 
Pub.  L.  106-113,  we  estimate  that  there 
will  be  no  budgetary  impact  for  the 
Medicare  program  (section  IX.B.6.  of 
this  proposed  rule). 

The  KFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  pmposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $29 
million  or  less  in  any  1  year.  Medicare 
fiscal  intermediaries  are  not  considered 
to  be  small  entities.  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

HHS  considers  that  a  substantial 
number  of  entities  are  affected  if  the 
rule  impacts  more  than  5  percent  of  the 
total  number  of  small  entities  as  it  does 
in  this  rule.  We  included  all 
fi-eestanding  psychiatric  hospitals  (88 
are  nonprofit  hospitals)  in  the  analysis 
since  their  total  revenues  do  not  exceed 
the  $29  million  threshold.  We  also 
included  small  psychiatric  units  as  well 
as  psychiatric  imits  of  small  hospitals, 
that  is,  fewer  than  100  beds.  We  did  not 
include  psychiatric  units  within  larger 
hospitals  in  the  analysis  because  we 
believe  this  proposed  rule  wovdd  not 
significantly  impact  total  revenues  of 
the  entire  hospital  that  supports  the 
unit.  We  have  provided  the  following 
RFA  analysis  in  section  B.  to  emphasize 
that  although  the  proposed  rule  would 
impact  a  substantial  number  of  IPFs  that 
were  identified  as  small  entities,  we  do 
not  believe  it  would  have  a  significant 
economic  impact.  Based  on  the  analysis 
of  the  91 7  psychiatric  facilities  that 
were  classified  as  small  entities  by  the 


definitions  described  above,  we  estimate 
the  combined  impact  of  the  proposed 
rule  would  be  a  1 -percent  increase  in 
payments  relative  to  their  payments 
under  TEFRA.  This  estimated  impact 
does  not  meet  the  threshold  established 
by  HHS  to  be  considered  a  significant 
impact.  Nonetheless,  we  have  prepared 
the  following  analysis  to  describe  the 
impact  of  the  proposed  rule. 

,    In  addition,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
sig^iificant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
an  MSA  and  has  fewer  than  100  beds. 
We  have  determined  that  this  proposed 
rule  would  have  a  substantial  impact  on 
hospitals  classified  as  located  in  rural 
areas.  As  discussed  earlier  in  this 
preamble,  we  are  proposing  to  adjust 
payments  by  16  percent  for  IPFs  located 
in  rural  areas.  In  addition,  we  are 
proposing  a  3-year  transition  to  the  new 
system  to  allow  IPFs  an  opportunity  to 
adjust  to  the  new  system.  Therefore,  the 
impacts  shown  in  Table  8  below  reflect 
the  adjustments  that  are  designed  to 
minimize  or  eliminate  the  negative 
impact  that  the  proposed  IPF 
prospective  payment  may  otherwise 
have  on  small  rural  IPFs. 

Section  202  of  the  UMRA  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
proposed  rule  that  may  result  in 
expenditures  in  any  1  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million  or  more.  This  proposed 
rule  does  not  mandate  any  requirements 
for  State,  local,  or  tribal  governments 
nor  would  it  result  in  expenditures  by 
the  private  sector  of  $110  million  or 
more  in  any  1  year. 

Executive  Order  1 3132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 

We  have  examined  this  proposed  rule 
under  the  criteria  set  forth  in  Executive 
Order  13132  and  have  determined  that 
this  proposed  rule  will  not  have  any 
negative  impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments  or  preempt  State  law. 
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B.  Anticipated  Effects 

Below,  we  discuss  the  impact  of  this 
proposed  rule  on  the  Federal  Medicare 
buc^t  and  on  IPFs. 

1.  Budgetary  Impact 

Section  124(a)(1)  of  Pub.  L.  106-113 
requires  us  to  set  the  payment  rates 
contained  in  this  proposed  rule  to 
ensure  that  total  payments  imder  the 
IPF  prospective  payment  system  are 
projected  to  equal  the  amount  that 
would  have  been  paid  if  this  proposed 
prospective  payment  system  had  not 
been  implemented.  As  a  result  of  this 
analysis,  which  is  discussed  in  section 
in  of  this  proposed  rule,  we  are 
proposing  a  budget-neutrality 
adjustment  to  the  Federal  per  diem  base 
rate.  Thus,  there  will  be  no  budgetary 
impact  to  the  Medicare  program  by 
implementation  of  the  proposed  IFF 
prospective  payment  system. 

2.  Impacts  on  Providers 

To  understand  the  impact  of  the 
proposed  IPF  prospective  payment 
system  on  providers,  it  is  necessary  to 
estimate  payments  that  would  be  made 
imder  the  mirent  TEFRA  payment 
methodology  (current  payments)  and 


paymen  s  under  the  proposed  IPF 
prospedjive  payment  system.  The  IPFs 
were  grquped  into  the  categories  listed 
below  bised  on  characteristics  provided 
in  the  Online  Siirvey  and  Certification 
and  Reporting  (OSCAR)  file  and  the 
1999  coit  report  data  from  HCRIS: 

•  Facili^  Type 

•  Locatibn 

•  Teaching  Status 

•  Census  Region 

•  Size    I 

To  esnmate  the  impacts  among  the 
various  Categories  of  IPFs,  we  had  to 
compare  estimated  future  payments  that 
would  hpve  been  made  under  the 
TEFRA  bayment  methodology  to 
estimatep  pajrments  under  the  proposed 
IPF  prospective  payment  system.  We 
estimat^  the  impacts  using  the  same 
set  of  prbviders  (1,975  IPFs)  that  was 
used  forjthe  regression  analysis  to 
calculate  the  budget-neutral  Federal  per 
diem  base  rate,  and  to  determine  the 
appropriateness  of  various  adjustments 
to  the  Federal  per  diem  base  rate.  A 
detailed;expIanation  of  the  methods  we 
used  to  limulate  TEFRA  payments  and 
estimateid  payments  under  Uie  proposed 
IPF  prospective  payment  system  is 

Tab  ^  8.— Aggregate  Impact 


provided  in  section  m.C.  of  this 
proposed  rule. 

The  impacts  reflect  the  estimated 
"losses"  or  "gains"  among  the  various 
classifications  of  IPF  providers  for  the 
first  year  of  the  proposed  IPF 
prospective  payment  system.  Proposed 
prospective  payments  were  based  on  the 
proposed  budget-neutral  Federal  per 
diem  base  rate  of  $530  adjusted  by  the 
IPFs'  estimated  patient-level,  facility- 
level  adjustments,  and  simulated  outlier 
amounts.  This  payment  was  compared 
to  the  IPF's  pajEinents  based  on  its  cost 
from  the  cost  report  inflated  to  the 
midpoint  of  the  efiiective  period  (April 
1,  2004  through  June  30,  2005)  and 
subject  to  the  updated  per  discharge 
target  amoimt. 

Table  8  below,  illustrates  the  aggregate 
impact  of  the  proposed  IPF  prospective 
payment  system  on  various 
classifications  of  IPFs.  The  first  colimm 
identifies  the  typenf  IPF,  the  second 
colimui  indicates  the  number  of  IPFs  for 
each  type  of  EPF,  and  the  third  column 
indicates  the  ratio  of  the  proposed  IPF 
prospec^ve  payment  system  payments 
to  the  current  TEFRA  payments  in  the 
first  year  of  the  transition. 


Facility  by 


ype 


Number  of  fa- 
ciiities 


Ratio  of  pro- 
posed pro- 
spective pay- 
ment amount 
to  TEFRA  pay- 
ment with  tran- 
sition 


AHFadMies 

By  Type  of  Ownership: 
Psychiatric  Hospitals 

Government 

-  .  ^llon-profit 

For-profit 

Psychiatric  Units 

AH  Facilities 

Rural „ 

Uiban 

By  Urt>an  or  Rural  Classification: 

Urban  by  Fadity  Type 

Psychiatric  Hospitals: 

GovemmerM „ 

Non-profit 

For-prafii 

Psychiatric  Unite 

Ruttf  by  FaciHIy  Type: 
Psychiatric  Hospitals: 

Government 

Non-proUt 

For-protH  _ 

rsycmainc  utms 

By  Teaching  Sttfus: 

Non^saching 

Less  tian  10%  interns  and  residents  to  beds 

10%  to  30%  interns  and  residents  to  beds 

Mors  than  30%  interns  and  residents  to  beds 
By  Region: 

New  England 

MkMlianiic „..r. ^ 


1975 


1.00 


181 

1.14 

88 

1.01 

236 

1.02 

1470 

0.99 

1975 

1.00 

445 

0.99 

1530 

1.00 

138 

1.14 

80 

1.01 

221 

1.02 

1091 

0.99 

43 

1.14 

8 

0.99 

15 

1.02 

379 

0.98 

1676 

0.99 

163 

1.02 

80 

1.02 

56 

1.03 

128 

0.99 

316 

1.04 
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Table  8.— Aggregate  Impact— Continued 


FacHity  by  type 


South  AUamic  

East  North  Central I ^^1"" 

East  South  Central 1""!!!. 

West  North  Central 

West  South  Central '!^!1"!!!.."!!!1"!!".""!! 

Mountain 

Pacific „ " 

By  Bed  Size: 

Psychiatric  Hospitals: 

Under  10  t)eds  

10  to  25  beds 

25  to  50  beds 

50  to  100  beds 

100  to  200  beds 

200  to  400  beds 

Over  400  beds  .""." 

Psychiatric  Units 

Under  10  beds  „ 

10  to  25  beds * 

25  to  50  beds 

50  to  100  beds  ..„ 

100  to  200  beds 

200  to  beds  400 "!"""!!"" 

Over  400  beds  


Ratio  of  pro- 
posed pro- 
spective pay- 
ment amount 
to  TEFRA  pay- 
ment with  tran- 
sition 


3.  Results 

We  measured  the  impact  of  the 
proposed  IPF  prospective  payment 
system  by  comparing  proposed 
payments  under  the  IPF  prospective 
payment  system  relative  to  current 
TEFRA  payments.  This  was  computed 
as  a  ratio  of  the  proposed  prospective 
payment  to  the  current  TEFRA  payment 
for  each  classification  of  IPF.  We  have 
prepared  the  following  siunmary  of  the 
impact  of  the  proposed  IPF  prospective 
payment  system  set  forth  in  this 
proposed  rule. 

a.  Facility  type 

We  grouped  the  IPFs  into  the 
following  four  categories:  (1)  Psychiatric 
units;  (2)  government  hospitals;  (3)  for- 
profit  hospitals;  and  (4)  non-profit 
hospitals.  Roughly  75  percent  of  all  IPFs 
are  psychiatric  units.  The  impact 
analysis  in  Table  8  indicates  that  under 
the  proposed  IPF  prospective  payment 
system,  fi^estanding  psychiatric 
hospitals  would  receive  an  increase 
relative  to"  the  ciurent  payment.  The 
psychiatric  units  would  have  a 
proposed  prospective  payment  to  the 
current  TEFRA  pajonent  ratio  of  0.99, 
the  government  hospitals  would  have  a 
proposed  prospective  payment  to  the 
current  TEFRA  payment  ratio  of  1.14, 
and  the  non-profit  and  for-profit 
hospitals  would  have  a  proposed 


prospective  payment  to  the  current 
TEFRA  payment  ratio  of  ,1.01  and  1.02, 
respectively. 

b.  Location 

Approximately  23  percent  of  all  IPFs 
are  located  in  rural  areas.  The  impact 
analysis  in  Table  8  indicates  that  under 
the  proposed  IPF  prospective  payment 
system,  the  proposed  prospective 
payment  to  the  current  TEFRA  payment 
ratio  would  be  approximately  0.99  for 
rural  IPFs  and  1.00  for  urban  IPFs.  If  we 
grouped  all  of  the  IPFs  by  facility  type 
within  urban  and  nu^  locations,  the 
impact  analysis  would  indicate  that  the 
estimated  proposed  prospective 
payment  to  current  TEFRA  payment 
ratios  would  be  between  approximately 
0.98  and  1.02  for  all  IPFs  except 
government  hospitals.  Under  the 
proposed  IPF  prospective  payment 
system,  the  payment  ratios  for  rural  and 
urban  government  hospitals  are  both 
estimated  to  be  approximately  1.14. 

c.  Teaching  Status 

Using  the  ratio  of  interns  and 
residents  to  the  average  daily  census  for 
each  facility  as  a  measiu-e  of  the 
magnitude  of  the  teaching  status,  we 
grouped  facilities  into  the  following  four 
major  categories:  (1)  non  teaching;  (2) 
less  than  10  percent  ratio  of  interns  and 
residents  to  average  daily  census;  (3)  10 
to  30  percent  ratio  of  interns  and 


residents  to  average  daily  census;  and 
(4)  more  than  30  percent  of  interns  and 
residents  to  average  daily  census. 
Facilities  that  are  classified  with  a 
teaching  ratio  greater  than  0  percent 
would  benefit  under  the  proposed  IPF 
prospective  payment  system. 

d.  Census  Region 

Under  the  proposed  IPF  prospective 
payment  system,  IPFs  in  the  Mid- 
Atlantic  region  would  receive  a  higher 
payment  ratio  of  approximately  1.04. 
IPFs  in  other  regions  would  receive 
payment  ratios  between  approximately 
0.97  and  1.00.  Specifically,  the  South 
Atlantic  States,  the  Mountain  States, 
and  the  Pacific  States  would  receive 
payment  ratios  of  1.00.  The  New 
England  States,  East  South  Central 
States,  and  the  West  North  Central 
States,  would  receive  payment  ratios  of 
approximately  0.99.  The  proposed  IPF 
prospective  payments  would  be  slightly 
lower  than  0.99  for  IPFs  in  the  West 
South  Central  and  East  North  Central 
States. 

e.  Size 

We  grouped  the  IPFs  into  7  categories 
for  each  group  of  psychiatric  facilities 
based  on  bed  size:  (1)  Under  10  beds;  (2) 
10  to  25  beds;  (3)  25  to  50  beds;  (4)  50 
to  100  beds;  (5)  100  to  200  beds;  (6)  200 
to  400  beds;  and  (7)  over  400  beds. 
Under  the  proposed  IPF  prospective 
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payment  system,  the  {wjrment  ratios  for 
all  bed  size  categories  would  be  greater 
than  0.96.  The  majority  of  IPFs'  bed 
sizes  were  categories  in  which  the 
payment  ratio  would  be  greater  than 
0.98.  Under  the  proposed  IPF 
prospective  payment  system,  large  IPFs 
with  over  400  beds  would  receive  the 
highest  payment  ratio  (1.19  percent  for 
psychiatric  hospitals  and  1.12  for 
psychiatric  units),  while  psychiatric 
units  with  less  than  10  beds  would 
receive  the  lowest  payment  ratio  of  0.96. 

4.  Effect  on  the  Medicare  Program 

Based  on  actuarial  projections 
resulting  from  our  experience  with  other 
prospective  pajrment  systems,  we 
estimate  that  Medicare  spending  (total 
Medicare  program  payments)  for  IPF 
services  over  the  next  5  years  would  be 
as  follows: 

Table  9.— Estimated  Payments 


Fiscal  time  periods 

Dollars  In 
millions 

April  1.  2004  to  June  30.  2005 
July  1.  2005  to  June  30.  2006 
July  1.  2006  to  June  30.  2007 
July  1.  2007  to  June  30.  2008 
July  1.  2008  to  June  30.  2009 

5,311 
4,531 
4.788 
5.053 
5.328 

These  estimates  are  based  on  the 
current  estimate  of  increases  in  the 
proposed  excluded  hospitals  with 
capital  market  basket  as  follows: 

•  3.3  percent  for  FY  2004; 

•  3.1  percent  for  FY  2005; 

•  3.0  percent  for  FY  2006; 

•  2.9  percent  for  FY  2007; 

•  3.0  percent  for  FY  2008;  and 

•  3.0  percent  for  FY  2009. 

We  estimate  that  there  would  be  an 
increase  in  fee-for-service  Medicare 
beneficiary  enrollment  as  follows: 

•  1.8  percent  in  FY  2004; 

•  1.5  percent  in  FY  2005; 

•  1.5  percent  in  FY  2006; 

•  1.9  percent  in  FY  2007; 

•  2.0  percent  in  FY  2008;  and 

•  1.9  percent  in  FY  2009. 
Consistent  with  the  statutory 

requirement  for  budget  neutrality  in  the 
initial  year  of  implementation,  we 
intend  for  estimated  aggregate  payments 
under  the  proposed  IPF  prospective 
payment  system  to  equal  the  estimated 
aggregate  payments  that  would  be  made 
if  the  IPF  prospective  pa)rment  system 
were  not  implemented.  Our 
methodology  for  estimating  payments 
for  purposes  of  the  budget-neutrality 
calculations  uses  the  b^t  available  data. 
After  the  proposed  IPF  prospective 
payment  system  is  implemented,  we 
will  evaluate  the  accuracy  of  the 
assumptions  used  to  compute  the 
budget-neutrality  calculation.  We  intend 


to  analy:  :e  claims  and  cost  report  data 
from  the  first  year  of  the  prospective 
pajonenl  system  to  determine  whether 
the  facta  rs  used  to  develop  the  Federal 
per  dien  base  rate  are  not  significantly 
different  from  the  actual  results 
experier  ced  in  that  year.  We  are 
planninj  to  compare  pa)m[ients  imder 
the  final  Federal  per  diem  rate  (which 
relies  on  an  estimate  of  cost-base  TEFRA 
paymeni  s  using  historical  data  from  a 
base  yea '  and  assumptions  that  trend 
the  data  to  the  initial  year  of 
implementation)  to  estimated  cost-based 
TEFRA  payments  based  on  actual  data 
from  thai  first  year  of  the  IPF  prospective 
payment  system.  The  percent  difference 
(either  p|3sitive  or  negative)  would  be 
applied  Jjrospectively  to  the  established 
prospective  payment  rates  to  ensure  the 
rates  ac(1urately  reflect  the  payments 
levels  intended  by  the  statute.  We 
intend  ts  perform  this  analysis  within 
the  first  5  years  of  the  implementation 
of  the  pBDspective  payment  system. 

Sectioki  124  of  Pub.  L.  106-113 
provides  the  Secretary  broad  authority 
in  developing  the  proposed  IPF 
prospective  payment  system,  including 
the  authprity  for  appropriate 
adjustments.  In  accordance  with  this 
authority,  we  may  make  a  one-time 
prospective  adjustment  to  the  Federal 
per  dieii  base  rate  in  an  effort  to  ensiue 
that  the  best  historical  data  available 
forms  til  B  foundation  of  the  prospective 
pajrmen  rates  in  future  years. 

5.  Effect  on  Beneficiaries 

Undei  the  proposed  IPF  prospective 
paymen  system,  IPFs  would  receive 
payment  based  on  the  average  resources 
consum0d  by  patients  for  each  day.  We 
do  not  ekpect  changes  in  the  quality  of 
care  or  ^cess  to  services  for  Medicare 
beneficiaries  imder  the  proposed  IPF 
prospective  payment  system.  In  fact,  we 
believe  ^hat  access  to  IPF  services  would 
be  enhahced  due  to  the  proposed 
adjustment  factors  for  comorbid 
conditions  and  the  proposed  outlier 
policy,  Vhich  are  intended  to 
adequately  reimburse  IPFs  for  expensive 
cases.  In  addition,  we  expect  that  paying 
prospectively  for  IPF  services  will 
enhanc0  the  efficiency  of  the  Medicare 
program. 

6.  Ck)mguter  Hardware  and  Software 

We  do  not  anticipate  that  IPFs  will 
incur  a4ditional  systems  operating  costs 
in  orde^  to  effectively  participate  in  the 
propose  d  IPF  prospective  payment 
system.  We  believe  that  IPFs  possess  the 
comput  sr  hardware  capability  to  handle 
the  bill  ag  requirements  under  the 
propose  d  IPF  prospective  payment 
system.  Ova  belief  is  based  on 
indicati  ins  that  approximately  99 


percent  of  hospital  inpatient  claims  are 
submitted  electronically.  In  addition, 
we  are  not  proposing  any  significant 
changes  in  claims  processing  (see 
section  IVC.  of  this  proposed  rule). 

C.  Alternatives  Considered 

We  considered  the  following 
alternatives  in  developing  the  proposed 
IPF  prospective  payment  system: 

•  One  option  we  considered 
incorporated  not  only  the  patient-level 
and  facility-level  variables  described 
previously,  but  also  a  site-of-service 
distinction.  Under  this  approach, 
psychiatric  imits  would  have  received  a 
higher  per  diem  payment,  all  other 
factors  being  equal,  based  on  the 
assiunption  that  psychiatric  units  on 
average  treat  a  more  complex  and  costly 
case-mix.  A  psychiatric  unit  adjustment 
to  the  otherwise  applicable  per  diem 
payment  rate  would  reflect  the  absence 
of  a  more  sophisticated  patient 
classification  system  specifically  linked 
to  resource  use.  Our  analysis  of  the  1999 
cost  report  and  billing  data  used  to 
develop  this  proposed  rule  reveals  that 
an  adjustment  would  have  increased  the 
otherwise  applicable  per  diem  payment 
to  psychiatric  units  by  approximately  33 
percent. 

The  average  1999  inpatient 
psychiatric  per  diem  cost  were  $615  for 
psychiatric  units,  $534  for  non-profit 
hospitals,  $448  for  proprietary 
providers,  and  $378  for  governmental 
facilities.  While  some  of  the  higher  than 
average  per  diem  cost  in  psychiatric 
units  may  be  due  to  a  greater  medical 
and  surgical  acuity  among  patients 
treated  in  psychiatric  units,  part  of  the 
difference  is  undoubtedly  attributable  to 
economy  of  scale  inefficiencies 
associated  with  operating  small  units, 
including  higher  overhead  expenses, 
and  generally  lower  occupancy  rates.  A 
psychiatric  unit  site-of-service 
distinction  in  payment  rates  would 
represent  a  proxy  adjuster  in  lieii  of  a 
more  refined  classification  system. 
Therefore,  we  are  concerned  about 
applying  such  an  adjustment  to  all 
psychiatric  units  regardless  of  cost, 
efficiency,  or  case-mix.  In  addition,  no 
other  Medicare  prospective  payment 
system  has  a  distinction  in  payments 
solely  based  on  the  site  of  service. 

We  strongly  believe  that  payments  on 
behalf  of  Medicare  beneficiaries  should 
reflect  the  resource  needs  of  patients, 
not  simply  where  patients  are  treated.  A 
higher  per  diem  payment  to  psychiatric 
units  compared  to  psychiatric  hospitals 
may  create  powerful  incentives  to 
increase  the  number  of  psychiatric  imits 
without  regard  to  patient  need  or  acuity. 
Pending  the  development  of  a  more 
refined  facility-specific  case-mix 
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system,  we  believe  that  the  proposed 
payment  system  appropriately 
accommodates  the  higher  costs  of  those 
psychiatric  units  with  a  more  complex 
case-mix.  The  proposed  DRG  and 
comorbidity  payment  adjustments,  the 
proposed  3-year  transition  period  that 
woiild  allow  a  gradual  phase-in  of  the 
proposed  IPF  prospective  pajmient 
system,  and  the  proposed  outlier 
pa3rment  poUcy  would  ensure  that  those 
psychiatric  units  with  more  costly, 
resoiutie-intensive  cases  are  not  unfairly 
disadvantaged. 

Although  the  use  of  a  psychiatric  imit 
adjustment  in  connection  with  the 
proposed  IPF  prospective  payment 
system  was  described  in  our  August  21, 
2002  Report  to  the  Congress  as  a 
potential  payment  option,  as  discussed 
in  section  m.B.2.  of  this  proposed  rule, 
we  have  not  adopted  this  approach. 

•  Another  option  we  considered  was 
a  facility  model  based  on  the  IPF's 
historical  payment  and  patient  mix. 

In  order  to  address  the  limitation  of 
routine  cost  data  that  is  discussed  in 
section  III.B.  of  this  proposed  rule,  we 
considered  a  model  based  on  facility- 
level  routine  costs  and  patient-level 
ancillary  costs  separately.  Under  this 
model,  the  variables  in  the  facility 
routine  cost  regression  are  defined 
differently  than  in  the  ancillary  cost  and 
proposed  rule  regressions.  For  example, 
in  the  ancillary  cost  regression,  length  of 
stay  is  each  patient's  length  of  stay,  but 
in  the  routine  cost  regression  it  is  the 
facility's  average  length  of  stay. 
Similarly,  in  the  ancillary  cost 
regression,  the  age  variable  indicates 
whether  an  individual  patient  is  over  65 
years  of  age,  but  in  the  routine  cost 
regression  it  indicates  the  percentage  of 
the  facility's  patients  who  are  over  65 
years  of  age.  This  difference  in  the 
routine  and  ancillary  cost  regressions 
also  applies  to  the  comorbidity  and  DRG 
variables.  These  differences  in 
measurement  mean  that  the  coefficient 
values  of  these  variables  are  not  directly 
comparable  between  the  facility-level 
routine  cost  regression  and  the  patient- 
level  regression  for  ancillary  cost  or 
total  cost.  In  addition,  operationalizing 
this  model  would  present  claims 
processing  and  systems  issues  to  keep 
the  facility-level  data  up  to  date. 
Therefore,  we  rejected  this  approach. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 


Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities,  Health  professions.  Medicare, 
Reporting  and  recordkeeping. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV  as  foUows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT 
PSYCHIATRIG  SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Autbority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A— General  Provisions 

2.  Section  412.1  is  amended  as 
follows: 

a.  Redesignating  paragraphs  {a)(2)  and 
(a)(3)  as  paragraphs  (a)(3)  and  (a)(4). 

b.  Adding  a  new  paragraph  (a)(2). 

c.  Redesignating  paragraphs  (b)(12) 
and  (b)(13)  as  paragraphs  (b)(13)  and 
(b)(14). 

d.  Adding  a  new  paragraph  (b)(12). 
The  additions  read  as  follows: 

§412.1    Scope  of  part 

(a)  *  *  * 

(2)  This  part  implements  section  124 
of  Public  Law  106-113  by  establishing 
a  per  diem  prospective  payment  system 
for  the  inpatient  operating  and  capital 
costs  of  hospital  inpatient  services 
furnished  to  Medicare  beneficiaries  by  a 
psychiatric  facility  that  meets  the 
conditions  of  subpart  N  of  this  part. 
***** 

(b)*  *  * 

(12)  Subpart  N  describes  the 
prospective  payment  system  specified 
in  paragraph  {a)(2)  of  this  section  for 
inpatient  psychiatric  facilities  and  sets 
forth  the  general  methodology  for 
paying  the  operating  and  capital-related 
costs  of  hospital  inpatient  services  " 
furnished  by  inpatient  psychiatric 
facilities  effective  with  cost  reporting 
periods  begiiming  on  or  after  April  1, 
2004. 


Subpart  B-HospHal  Services  Subleet 
to  end  Excluded  From  tlie  ProepecUve 
Payment  Systems  for  Inpatient 

Operating  Coets  end  Inpatient  CMNal 
ReMedCoets 

3.  Section  412.20  is  amended  as 
follows: 

a.  Revising  paragraph  (a). 

b.  Redesignating  paragraphs  (b).  (c). 
and  (d)  as  paragraphs  (c),  (d),  and  (e). 

c.  Adding  a  new  paragraph  (b). 
The  revision  and  addition  read  as 

follQws: 

1412.20    Hospital  swvleMniblMniotlM 
praopscthra  payment  systaiiw. 

(a)  Except  for  services  described  in 
paragraphs  (b).  (c),  (d),  and  (e)  of  this 
section,  all  covered  hospital  inpatient 
services  furnished  to  beneficiaries 
during  the  subject  cost  reporting  periods 
are  paid  under  the  prospective  payment 
system  as  specified  in  §  412.1(a)(1). 

(b)  Effective  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2004, 
covered  hospital  inpatient  services 
furnished  to  Medicare  beneficiaries  by 
an  inpatient  psychiatric  facility  that 
meets  the  conditions  of  §  412.404  are 
paid  under  the  prospective  payment 
system  described  in  subpart  N  of  this 
part. 

***** 

4.  Section  412.22  is  amended  by 
revising  paragraph  (b). 

1412.22    Exdudad  hospitals  and  hospNaf 
units:  Gsnsral  rules. 

***** 

(b)  Cost  reimbursement.  Except  for 
those  hospitals  specified  in  paragraph 
(c)  of  this  section,  and  §  412.20(b),  (c), 
and  (d),  all  excluded  hospitals  (and 
excluded  hospital  units,  as  described  in 
§  412.23  through  §  412.29)  are 
reimbursed  under  the  cost 
reimbursement  rules  set  forth  in  part 
413  of  this  chapter,  and  are  subject  to 
the  ceiling  on  the  rate  of  hospital  cost 
increases  as  specified  in  §  413.40  of  this 
chapter. 
***** 

5.  Section  412.23  is  amended  as 
follows: 

a.  Republishing  paragraph  (a) 
introductory  text. 

b.  Redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  Ia)(2}'and  (a)(3). 

c.  Adding  a  new  paragraph  (a)(1). 
The  republication  and  addition  read 

as  follows: 

1412.23    Excluded  hospitals: 
Classifications. 

***** 

(a)  Psychiatric  hospitals.  A 
psychiatric  hospital  must — 

(1)  Meet  the  following  requirements  to 
be  excluded  fiom  the  prospective 
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payment  system  as  specified  in 
§412. 1(a)(1)  and  to  be  paid  imder  the 
prospective  payment  system  as 
specified  in  §  412.1(a)(2)  and  in  subpart 
N  of  this  part; 
•        •        *        *        * 

6.  Section  412.25  is  amended  by 
revising  the  paragraph  (a)  introductory 
text  to  read  as  follows: 

f412^    Excluded  hospital  units:  Common 
fiQulranMnts. 

(a)  Basis  for  exclusion.  In  order  to  be 
excluded  £rom  the  prospective  payment 
systems  as  specified  in  §  412.1(a)(1)  and 
to  be  paid  under  the  inpatient 
prospective  payment  system  as 
specified  in  412.1(a)(2),  a  psychiatric 
unit  must  meet  the  following 
requirements. 


1412^    [AmMidKq 

7.  Section  412.27  is  amended  as 
follows: 

a.  Revisin^^e  introductory  text. 

b.  Amendmg  paragraph  (a)  by 
removing  the  words  "Third  Edition", 
and  adding  in  its  place,  "Foiirth  Edition, 
Text  Revision". 

The  revision  reads  as  follows: 

1412.27    Exckjdad  psychiatric  units: 
AddMonal  rsqulramsnts. 

In  order  to  be  excluded  from  the 
prospective  payment  system  as 
specified  in  §  412.1(a)(1),  and  paid 
under  the  inpatient  psychiatric 
prospective  payment  system  as 
specified  in  §412. 1(a)(2),  a  psychiatric 
uliit  must  meet  the  following 
requirements:  ' 

•        *        *        •        * 

8.  Section  412.116  is  amended  as 
follows: 

a.  Redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(4)  and  (a)(5). 

b.  Adcung  a  new  paragraph  (a)(3). 
The  addition  reads  as  follows: 

1412.116    KMhodofpsyment 

(a)*  *  • 

(3)  For  cost  reporting  periods 
beginning  on  or  after  April  1,  2004, 
payments  for  hospital  inpatient  services 
furnished  by  a  psychiatric  hospital  and 
psychiatric  unit  that  meet  the 
conditions  of  §  412.404  are  made  as 
described  in  §412.432. 
j>        •        •        *        * 

9.  A  new  subpart  N  is  added  to  read 
as  follows: 


Psymsfit  System 
of 


Sac. 

412.400    Basis  and  scope  of  subpart. 
412.402    Definitioiis. 

412.404    Conditions  for  payment  under  the 
prospective  payment  Systran  for  hospital 


inpat  snt  services  of  psychiatric 

fadlil  lea. 
412.422     Sasis  of  payment. 
412.424     Methodology  for  calculating  the 

Federm  per  diem  payment  rates. 
412.426    Transition  period. 
412.428    Publication  of  the  Federal  per  diem 

payment  rates. 
412.432    Method  of  payment  under  the 

inpatient  psychiatric  facility  prospective 

payment  system. 

Subpart  N — Proapective  Payment 
System  ipr  Hoapltal  Inpatient  Services 
of  Psycnlatric  Facilities. 

f  412.4001  Basis  and  scope  of  subpart 

(a)  Boar's.  This  subpart  implements 
section  124  of  Public  Law  106-113. 
which  provides  for  the  implementation 
of  a  per  diem  based  prospective 
payment  system  for  inpatient 
psychiat  ic  hospitals  and  psychiatric 
units  (in  }atient  psychiatric  facilities). 

(b)  Set  pe.  This  subpart  sets  forth  the 
framework  for  the  prospective  payment 
system  far  inpatient  psychiatric 
facilitie4  including  the  methodology 
used  for  the  development  of  the  per 
diem  rate  and  associated  adjustments, 
the  application  of  a  transition  period, 
and  the  Related  rules.  Under  this  system, 
for  cost  I  eporting  periods  beginning  on 
or  after  J  kpril  1,  2004,  payment  for  the 
operatin  ;  and  capital-related  costs  of 
hospital  inpatient  services  furnished  by 
inpatient  psychiatric  facilities  is  made 
on  the  basis  of  prospectively  determined 
rates  and  applied  on  a  per  diem  basis. 

S  41 2.402'    Definitions. 

As  usdd  in  this  subpart — 

Comoj  bidity  means  all  specific 
patient  c  onditionsHhat  are  secondary  to 
the  patie  ot's  primary  diagnosis  and  that 
coexists  at  the  time  of  admission, 
develop  subsequently,  or  that  affect  the 
treatmei  t  received  or  the  length  of  stay 
or  both.  Diagnoses  that  relate  to  an 
earlier  episode  of  care  that  have  no 
bearing  i  n  the  ciunrent  hospital  stay  are 
exclude*  . 

Fixed  iollar  loss  threshold  means  a 
dollar  ai  lount  by  which  the  costs  of  a 
case  exo  ied  payment  in  order  to  qualify 
for  an  oi  tlier  payment. 

Inpatient  psychiatric  facilities  means 
hospitals  that  meet  the  requirements  as 
specified  in  §412.22,  §  412.23(a)  and 
units  that  meet  the  requirements  as 
specified  in  §412.22,  §412.2S,  and 
§412.27; 

Interrupted  stay  means  a  Medicare 
inpatient  is  discharged  from  the 
inpatient  psychiatric  facility  and  returns 
to  the  sa^e  inpatient  psychiatric  facility 
within  S  consecutive  calendar  days.  The 
5  consedutive  calendar  days  begin  with 
the  day  ^f  discharge. 

Ouuidr  payment  means  an  additional 
paymen  beyond  the  Federal 


prospective  payment  amount  for  cases 
with-unusually  high  costs. 

Per  diem  payment  amount  means 
payment  based  on  the  average  cost  of  1 
day  of  inpatient  psychiatric  services. 

Principal  diagnosis  means  the 
condition  established  after  study  to  be 
chiefly  responsible  for  occasioning  the 
admission  of  the  patient  to  the  inpatient 
psychiatric  facility. 

Rural  area  means  an  area  as  defined 
in§412.62(f)(l)(iii). 

Urban  area  means  an  area  as  defined 
in§412.62(f)(l)(u). 

§412.404    Conditions  for  psyment  under 
the  prospecthfs  payment  system  for 
hospital  kipatisnt  sarvicss  of  psychiatric 
facilities. 

(a)  General  requirements.  (1)  Effective 
for  cost  reporting  periods  beginning  on 
or  after  April  1,  2004,  an  inpatient 
psychiatric  facility  must  meet  the 
conditions  of  this  section  to  receive 
pajmient  under  the  prospective  payment 
system  described  in  this  subpeirt  for 
hospital  inpatient  services  furnished  in 
psychiatric  £icilities  to  Medicare 
beneficiaries. 

(2)  If  an  inpatient  psychiatric  facility 
fails  to  comply  fully  with  these 
conditions,  CMS  may,  as  appropriate — 

(i)  Withhold  (in  full  or  in  part)  or 
reduce  Medicare  pajnment  to  the 
inpatient  psychiatric  facility  until  the 
facility  provides  adequate  assurances  of 
compliance;  or 

(ii)  Classify  the  inpatient  psychiatric 
facility  as  a  hospital  that  is  subject  to 
the  conditions  of  subpart  C  of  this  part 
and  is  paid  under  the  prospective 
payment  system  as  specified  in 
§  412.1(a)(1). 

(b)  Inpatient  psychiatric  facilities 
subject  to  the  prospective  payment 
system.  Subject  to  the  special  pajonent 
provisions  of  §  412.22(c),  an  inpatient 
psychiatric  facility  must  meet  the 
general  criteria  set  forth  in  §  412.22.  For 
exclusion  from  the  hospital  inpatient 
prospective  payment  system  as 
specified  in  §  412.1(a)(1),  a  psychiatric 
hospital  must  meet  the  criteria  set  forth 
in  §  412.23(a)  and  psychiatric  imits 
must  meet  the  criteria  set  forth  in 
§412.25  and  §412.27. 

(c)  Limitations  on  charges  to 
beneficiaries — (1 )  Prohibited' charges. 
Except  as  permitted  in  paragraph  (c)(2) 
of  this  section,  an  inpatient  psychiatric 
facility  may  not  charge  a  beneficiary  for 
any  services  for  which  payment  is  made 
by  Medicare,  even  if  the  facility's  cost 
of  furnishing  services  to  that  beneficiary 
are  greater  than  the  amoimt  the  fticility 
is  paid  under  the  prospective  payment 
system. 

(2)  Permitted  charges.  An  inpatient     . 
psychiatric  facility  receiving  payment 
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under  this  subpart  for  a  covered  hospital 
stay  (that  is,  a  stay  that  included  at  least 
one  covered  day)  may  charge  the 
Medicare  beneficiary  or  other  person 
only  the  applicable  deductible  and 
coinsiuBnce  amounts  under  §  409.82, 
§409.83,  and  §409.87  of  this  chapter 
and  for  items  or  services  as  specified 
under  §  489.20(a)  of  this  chapter. 

(d)  Furnishing  of  hospital  inpatient 
services  directly  or  under  arrangement. 
(1)  Subject  to  the  provisions  of 
§412.422,  the  applicable  pajrments 
made  under  this  subpart  are  payment  in 
full  for  all  hospital  inpatient  services,  as 
specified  in  §  409.10  of  this  chapter. 
Hospital  inpatient  services  do  not 
include  the  following: 

(i)  Physicians'  services  that  meet  the 
requirements  of  §  415.102(a)  of  this 
chapter  for  payment  on  a  fee  schedule 
basis. 

(ii)  Physician  assistant  services,  as 
specified  in  section  1861(s){2)(K)(i)  of 
the  Act. 

(iii)  Nm-se  practitioners  and  clinical 
nurse  specialist  services,  as  specified  in 
section  1861{s)(2)(K)(ii)  of  the  Act. 

(iv)  Certified  nurse  midwife  services, 
as  specified  in  section  1861(gg)  of  the 
Act. 

(v)  Qualified  psychologist  services,  as 
specified  in  section  1861(ii)  of  the  Act. 

(vi)  Services  of  a  certified  registered 
nurse  anesdietist,  as  specified  in  section 
1861(bb)oftheAct. 

(2)  CMS  does  not  pay  providers  or 
suppliers  other  than  inpatient 
psychiatric  facilities  for  services 
furnished  to  a  Medicare  beneficiary  who 
is  an  inpatient  of  the  inpatient 
psychiatric  facility,  except  for  services 
described  in  paragraphs  (d)(l)(i)  through 
(d)(l)(vi)  of  this  section. 

(3)  The  inpatient  psychiatric  facility 
must  furnish  all  necessary  covered 
services  to  the  Medicare  beneficiary 
who  is  an  inpatient  of  the  inpatient 
psychiatric  facility,  either  directly  or 
under  arrangements  (as  specified  in 
§409.3  of  this  chapter). 

(e)  Reporting  and  recordkeeping 
requirements.  All  inpatient  psychiatric 
facilities  participating  in  the  prospective 
payment  system  under  this  subpart 
must  meet  the  recordkeeping  and  cost 
reporting  requirements  as  specified  in 

§  412.27(c),  §413.20,  and  §413.24  of 
this  chapter. 

1412.422    BMto  of  payment 

(a)  Method  of  Payment.  (1)  Under  the 
prospective  payment  system,  inpatient 
psychiatric  focilities  receive  a 
predetermined  per  diem  payment 
amount  for  inpatient  services  furnished 
to  Medicare  Part  A  fee-for-service 
beneficiaries. 


(2)  Payment  under  the  prospective 
payment  system  is  based  on  the  Federal 
per  diem  payment  rate  that  includes 
adjustments  as  specified  in  §412.424. 

(3)  During  the  transition  period, 
payment  is  based  on  a  blend  of  the 
Federal  per  diem  pajnment  amoimt  and 
the  facility-specific  payment  rate  as 
specified  in  §  412.426. 

(b)  Payment  in  full.  (1)  The  payment 
made  luider  this  subpart  represents 
pajonent  in  full  (subject  to  applicable 
deductibles  and  coinsurance  as 
specified  in  subpart  G  of  part  409  of  this 
chapter)  for  inpatient  operating  and 
capital-related  costs  associated  with 
furnishing  Medicare  covered  services  in 
an  inpatient  psychiatric  facility,  but  not 
the  cost  of  an  approved  medical 
education  program  as  specified  in 
§413.85  and  §413.86  of  this  chapter. 

(2)  In  addition  to  the  payments  based 
on  the  prospective  pajrment  rates, 
inpatient  psychiatric  facilities  receive 
payment  for  bad  debts  of  Medicare 
beneficiaries,  as  specified  in  §  413.80  of 
this  chapter. 

§412.424    MMtMKlology  for  calculating  the 
Federal  par  diMn  payment  rates. 

(a)  Data  sources.  To  calculate  the 
Federal  per  diem  payment  rate  for 
inpatient  psychiatric  facilities,  CMS 
uses  the  following  data  soiux^es: 

(1)  The  best  Medicare  data  available 
to  estimate  the  average  per  diem 
payment  amoimt  for  inpatient  operating 
and  capital-related  costs  made  as 
specified  in  part  413  of  this  chapter. 

(2)  Patient  and  facility  cost  report  data 
capturing  routine  and  ancillary  costs. 

(3)  An  appropriate  wage  index  to 
adjust  for  wage  differences. 

(4)  An  increase  factor  to  adjust  for  the 
most  recent  estimate  of  increases  in  the 
prices  of  an  appropriate  market  basket 
of  goods  and  services  provided  by 
inpatient  psychiatric  4cilities. 

(b)  Determining  the  Federal  per  diem 
base  amount.  The  Federal  per  diem  base 
rate  is  the  product  of  the  updated 
average  per  diem  rate  and  the  budget- 
neutrality  adjustment  fector  as 
described  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section. 

(1)  Determining  the  average  per  diem 
rate.  CMS  determines  the  average 
inpatient  operating  and  capital  per  diem 
cost  for  inpatient  psychiatric  facilities 
by  using  the  best  available  data  as 
specified  in  paragraph  (a)  of  this 
section.  CMS  applies  the  increase  fector 
described  in  paragraph  (a)(4)  of  this 
section  to  update  the  rate  to  the 
midpoint  of  the  first  15  months  under 
the  system. 

(2)  Budget-neutrality  factor,  (i)  CMS 
adjusts  the  average  per  diem  amount  to 
ensure  that  the  aggregate  payments 


imder  the  prospective  payment  system 
are  estimated  to  equal  the  amount  that 
would  have  been  made  to  inpatient 
psychiatric  facilities  if  the  prospective 
payment  system  described  in  this 
subpart  was  not  implemented. 

(ii)  CMS  evaluates  the  acciuracy  of  the 
budget-neutrality  adjustment  within  the 
first  5  years  after  implementation  of  the 
inpatient  prospective  pajrment  system. 
CMS  may  make  a  one-time  prospective 
adjustment  to  the  Federal  per  diem  base 
rate  to  accoimt  for  significant 
differences  between  the  historical  data 
on  cost-based  TEFRA  payments  (the 
basis  of  the  budget-neutrality 
adjustment  at  the  time  of 
implementation)  and  estimates  of 
TEFRA  payments  based  on  actual  data 
bom  the  first  year  of  the  prospective 
payment  system. 

(c)  Determining  the  Federal  per  diem 
amount.  The  Federal  per  diem  pajrment 
amount  is  the  product  of  the  Federal  per 
diem  base  rate,  the  facility-level 
adjustments  applicable  to  the  inpatient 
psychiatric  facility,  and  the  patient-level 
characteristics  applicable  to  the  case  as 
described  in  paragraphs  (c)(1)  and  {c)(2) 
of  this  section. 

(1)  Facility-level  adjustments,  (i) 
Adjustment  for  wages.  The  labor  portion 
of  the  Federal  per  diem  base  rate  is 
adjusted  to  account  for  geographic 
differences  in  the  area  wage  levels  using 
an  appropriate  wage  index.  The 
application  of  the  wage  index  is  made 
on  the  basis  of  the  location  of  the 
inpatient  psychiatric  facility  in  an  urban 
or  rural  area  as  specified  in  §  412.402. 

(ii)  Location  in  rural  areas.  CMS 
adjusts  the  Federal  per  diem  base  rate 
by  a  factor  for  facilities  located  in  rural 
areas  as  specified  in  §  412.«2(f)(l)(iii). 

(iii)  Teaching  status.  CMS  adjusts  the 
Federal  per  diem  base  rate  by  a  factor 
to  account  for  a  facility's  teaching  status 
based  on  the  ratio  of  the  number  of 
interns  and  residents  assigned  to  the 
facility  divided  by  the  facility's  average 
daily  census. 

(2)  Patient-level  adjustments,  (i)  Age. 
CMS  adjusts  the  Federal  per  diem  base 
rate  by  a  factor  for  patients  age  65  and 
older. 

(ii)  Principal  diagnosis.  The  inpatient 
psychiatric  facility  must  identify  a 
psychiatric  diagnosis  for  each  patient. 
CMS  adjusts  the  wage-adjusted  Federal 
per  diem  base  rate  by  a  factor  to  accoimt 
for  the  diagnosis-related  group 
assignment  associated  with  the 
principal  diagnosis,  as  specified  by 
CMS. 

(iii)  Comorbidities.  CMS  adjusts  the 
Federal  per  diem  base  rate  by  a  factor 
to  account  for  certain  comorbidities  as 
specified  by  CMS. 


66954 


Federal  Register /Vol.  68,  No    229/Fnday,  November  28,  2003 /Proposed  Riiles 


(iv)  Variable  per  diem  adjustments. 
CMS  adjustslhe  Federal  per  diem  base 
rate  by  declining  fectors  for  day  1,  days 
2  through  4,  and  days  5  through  8  of  the 
inpatient  stay.  The  variable  per  diem 
adjustment  does  not  apply  after  day  8. 

(v)  Adjustment  for  nigh-cost  cgses. 
CMS  provides  for  an  additional 
payment  if  the  estimated  total  cost  for 
a  case  exceeds  a  fixed  dollar  loss 
threshold  plus  the  total  per  diem 
payment  amount  for  the  case. 

(A)  The  fixed  dollar  loss  threshold  is 
adjusted  for  area  wage  levels,  teaching 
status,  and  rural  location. 

(B)  The  additional  payment  equals  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  case  and  the  per 
diem  payment  amount  for  days  1 
througb  8>  60  percent  for  days  9  and 
beyond. 

(C)  Additional  payments  made  imder 
this  section  would  be  subject  to  the 
adjustments  at  §412.B4(i),  except  that 
the  national  urban  and  nual  medians 
would  be  used  instead  of  statewide 
averages,  and  at  §412.84(m)  of  this  part. 

(d)  Special  payment  provision  for 
interrupted  stays.  If  a  patient  is 
discharged  firom  an  inpatient4>sychiatric 
facility  and  returns  to  the  same  facility 
before  midnight  of  the  5th  consecutive 
day,  the  case  is  considered  to  be 
continuous  for  purposes: 

(1)  Determining  the  appropriate 
variable  per  diem  adjustment,  as 
specified  in  paragraph  (c)(2)(iv)  of  this 
section,  appUcable  to  the  case. 

(2)  Determining  whether  the  total  cost 
for  a  case  exceeds  the  fixed  dollar  loss 
threshold  and  qualifies  for  outlier 
payments  as  specified  in  paragraph 
(c)(2)(v)  of  this  section. 

1412.426    TransHfcMi  pariod. 

(a)  Duration  of  transition  period  and 
proportion  of  the  blended  transition 
rate.  Except  as  provided  in  paragraph  (c) 
of  this  section,  for  cost  reporting  periods 
beginning  on  or  after  April  1,  2004 
through  June  30,  2007,  an  inpatient 
psychiatric  facility  receives  a  payment 
comprised  of  a  blend  of  the  Federal  per 
diem  payment  amount,  as  specified  in 
§  412.424(c)  and  a  facility-specific 
payment  as  specified  under  paragraph 
(b)  of  this  section. 

(1)  For  cost  reporting  periods 
beginning  on  or  after  April  1,  2004  and 
before  Jime  30,  2005,  payment  is  based 
on  75  percent  of  the  facility-specific 
payment  and  25  percent  of  the  Federal 
per  diem  payment  amount. 

(2)  For  cost  reporting  periods 
beginning  on  or  after  July  1,  2005  and 
before  June  30,  2006,  payment  is  based 
on  50  percent  of  the  facility-specific 
payment  and  50  percent  of  the  Federal 
per  diem  payment  amoimt. 


(3)  For  cost  reporting  periods 
beginni4g  on  or  after  July  1,  2006  and 
before  Jttne  30,  2007,  payment  is  based 
on  25  p^ent  of  the  facility-specific 
payment  and  75  percent  of  the  Federal 
per  diem  payment  amount. 

(4)  For  cost  reporting  periods 
beginniag  on  or  after  July  1,  2007, 
payment  is  based  entirely  on  the  Federal 
per  diem  payment  amount. 

(b)  Cmculation  of  the  facility-specific 
payment.  The  facility-specific  payment 
is  equal  to  the  payment  for  eadi  cost 
reporting  period  in  the  transition  period 
that  woi|ld  have  been  made  without 
regard  t()  this  subpart.  The  fecility's 
Medicaid  fiscal  intermediary  calculates 
the  facility-specific  payment  for 

operating  costs  and  capital 
accordance  with  part  413  of  this 


mpatiei 
costs  in 
chapter, 

(c^Ti 
psychia, 

New 


tment  of  new  inpatient 

c  facilities. 

patient  psychiatric  facilities, 
that  is,  &cilities  that  imder  present  or 
previous  ownership  or  both  have  their 
first  cost  reporting  period  as  an  IFF 
beginnimg  on  or  after  April  1,  2004,  are 
paid  baaad  entirely  on  the  Federal  per 
diem  payment  system. 

S412.4^Piiblicaftion  of  ttie  FMtoral  ptr 

CMS  ^ill  publish  annually  in  the 
Federal  ^legister  information  pertaining 
to  the  iik>atient  psychiatric  facility 
prospective  payment  system.  This 
informanon  includes  the  Federal  per 
diem  payment  rates,  the  area  wage 
index,  afid  a  description  of  the 
methodology  and  data  used  to  calculate 
the  payi  lent  rates. 

MetlMd  of  payment  under  ttw 
I  psychiatric  facility  prospacliva 
jsyatam. 

(a)  Genera/  rule.  Subject  to  the 
exceptions  in  paragraphs  (b)  and  (c)  of 
this  section,  an  inpatient  psychiatric 
facility  receives  payment  under  this 
subpart  For  inpatient  operating  co^  and 
capital-]  elated  costs  for  each  inpatient 
stay  foil  swing  submission  of  a  bill. 

(d)  Pe  iodic  interim  payments  (PIP). 
(1)  Crite  ria  for  receiving  PEP. 

(i)  An  inpatient  psychiatric  facility 
receivin  ;  payment  imder  this  subpart 
may  rec  jive  PIP  for  Part  A  services 
under  t&e  PIP  method  subject  to  the 
provisions  of  §  413.64(h)  of  this  chapter. 

(ii)  To  be  approved  for  PIP,  the 
inpatiei)t  psychiatric  facility  must  meet 
the  qualifying  requirements  in 
§  413.64(h)(3)  of  this  chapter. 

(iii)  Payments  to  a  psychiatric  vmit  are 
made  usder  the  same  method  of 
paymen  t  as  the  hospital  of  which  it  is 
specified  in  §412.116. 

(iv)  Afe  provided  in  §  413.64(h)(5)  of 
this  chs  >ter,  intermediary  approval  is 


conditioned  \ipoa  the  intermediary's 
best  judgment  as  to  whether  payment 
can  be  made  under  the  PIP  method 
without  undue  risk  of  resulting  in  an 
overpayment  to  the  provider. 

(2)  Frequency  of  payment.  For 
facilities  approved  for  PIP,  the 
intermediary  estimates  the  annual 
inpatient  psychiatric  facility's  Federal 
per  diem  prospective  payments,  net  of 
estimated  beneficiary  deductibles  and 
coinsurance,  and  makes  biweekly 
payments  equal  to  V^«  of  the  total 
estimated  amount  of  payment  for  the 
year.  If  the  inpatient  psychiatric  facility 
has  payment  experience  under  the 
prospective  payment  system,  the 
intermediary  estimates  PIP  based  on 
that  payment  experience,  adjusted  for 
projected  changes  supported  by 
substantiated  information  for  the 
current  year.^Each  payment  is  made  2 
weeks  after  the  end  of  a  biweekly  period 
of  service  as  specified  in  §  413.64Qi](6) 
of  this  chapter.  The  interim  payments 
are  reviewed  at  least  twice  diuing  the 
reporting  period  and  adjusted  if 
necessary.  Fewer  reviews  may  be 
necessary  if  an  inpatient  psydiiatric 
fecility  receives  interim  payments  for 
less  than  a  full  reporting  period.  These 
payments  are  subject  to  fmal  settlement. 

(3)  Termination  of  PIP.  (i)  Request  by 
the  inpatient  psychiatric  facility.  Suhiecl 
to  the  provisions  of  paragraph  (b)(l)(iii) 
of  this  section,  an  inpatient  psychiatric 
facility  receiving  PIP  may  convert  to 
receiving  prospective  payments  on  a 
non-PIP  basis  at  any  time. 

(ii)  Removal  by  the  intermediary.  An 
intermediary  terminates  PIP  if  the 
inpatient  psychiatric  fecility  no  longer 
meets  the  requirements  of  §  413.64(h)  of 
this  chapter. 

(c)  Interim  payments  for  Medicare  bad 
debts  and  for  costs  of  an  approved 
education  program  and  other  costs  paid 
outside  the  prospective  payment  system. 
The  intermediary  determines  the 
interim  payments  by  estimating  the 
reimbursable  amoimt  for  the  year  based 
on  the  previous  year's  experience, 
adjusted  for  projected  changes 
supported  by  substantiated  information 
for  tiie  current  year,  and  makes 
biweekly  payments  equal  to  Vze  of  the 
total  estimated  amount.  Each  payment  is 
made  2  weeks  after  the  end  of  the 
biweekly  period  of  service  as  specified 
in  §  413.64(h)(6)  of  this  chapter.  The 
interim  payments  are  reviewed  at  least 
twice  during  the  reporting  period  and 
adjusted  if  necessary.  Fewer  reviews 
may  be  necessary  if  an  inpatient 
psychiatric  facility  receives  interim 
payments  for  less  than  a  fuU  reporting 
period.  These  payments  are  subject  to 
final  cost  settlement. 
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(d)  Outlier  payments.  Additional 
payments  for  outliers  are  not  made  on 
an  interim  basis.  The  outlier  payments 
are  made  based  on  the  submission  of  a 
discharge  bill  and  represent  final 
pajrment. 

(e)  Accelerated  payments.  (1)  General 
rule.  Upon  request,  an  accelerated 
payment  may  be  made  to  an  inpatient 
psychiatric  facility  that  is  receiving 
payment  under  this  subpart  and  is  not 
receiving  PIP  imder  paragraph  (b)  of  this 
section  if  the  inpatient  psychiatric 
facility  is  experiencing  financial 
difficulties  because  of  the  following: 

(i)  There  is  a  delay  by  the 
intennediary  in  making  payment  to  the 
inpatient  psychiatric  facility. 

(ii)  Due  to  an  exceptional  situation, 
there  is  a  temporary  delay  in  the 
inpatient  psychiatric  facility's 
preparation  and  submittal  of  bills  to  the 
intennediary  beyond  the  normal  billing 
cycle. 

(2)  Approval  of  payment.  An  inpatient 
psychiatric  facility's  request  for  an 
accelerated  payment  must  be  approved 
by  the  intermediary  and  CMS. 

(3)  Amount  of  payment.  The  amount 
of  the  accelerated  payment  is  computed 
as  a  percent  of  the  net  payment  for 
unbilled  or  unpaid  covered  services. 

(4)  Recovery  of  payment.  Recovery  of 
the  accelerated  pa5mient  is  made  by 
recoupment  as  inpatient  psychiatric 
facility  bills  are  processed  or  by  direct 
payment  by  the  inpatient  psychiatric 
facility. 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  FOR 
SKILLED  NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d),  1814(b), 
1815, 1833(a),  (i),  and  (n),  1861  (v),  1871, 
1881, 1883,  and  1886  of  the  Social  Security 
Act  (42  U.S.C.  1302,  1395d(d),  1395f(b), 
1395g,  13951(a),  (i),  and  (n),  1395x{v), 
1395hh,  1395IT,  1395tt,  and  1395ww). 

2.  Section  413.1  is  amended  as 
follows: 

a.  Revising  paragraph  (d)(2)(ii). 

b.  Redesignating  paragraphs 
(d)(2)(iv},(d)(2Kv),  (d)(2Kvi).  and 
(d)(2)(vii)  as  paragraphs  (d){2)(vi), 
(d){2)(vii).  (d)(2)(viii),  and  (d)(2)(ix). 

(c)  Adding  new  paragraphs  (d)(2)(iv) 
and  (d)(2)(v). 

The  revision  and  additions  read  as 
follows: 

S413.1    Introduction. 

***** 
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(d)*  *  * 

(2)*  *  * 

(ii)  Payment  to  children's  hospitals 
that  are  excluded  from  the  prospective 
payment  systems  under  subpart  B  of 
part  412  of  this  chapter,  and  hospitals 
outside  the  50  States  and  the  District  of 
Columbia  is  on  a  reasonable  cost  basis, 
subject  to  the  provisions  of  §  413.40. 
***** 

(iv)  For  cost  reporting  periods 
beginning  before  April  1,  2004,  payment 
to  psychiatric  hospitals  (as  well  as 
separate  psychiatric  units  (distinct 
parts)  of  short-term  general  hospitals) 
that  are  excluded  under  subpart  B  of 
part  412  of  this  chapter  from  the 
prospective  payment  system  is  on  a 
reasonable  cost  basis,  subject  to  the 
provisions  of  §413.40. 

(v)  For  cost  reporting  periods 
beginning  on  or  after  April  1,  2004, 
pajmient  to  psychiatric  hospitals  (as 
well  as  separate  psychiatric  units 
(distinct  parts)  of  short-term  general 
hospitals)  that  meet  the  conditions  of 
§  412.404  of  this  chapter  is  based  on 
prospectively  determined  rates  under 
subpart  N  of  part  412  of  this  chapter. 
***** 

3.  Section  413.40  is  amended  as 
follows: 

a.  Redesignating  paragraphs 
(a)(2)(i)(C)  and  {a)(2)(i)(D)  as  paragraphs 
(a)(2){i)(D)  and  (a)(2)(i)(E). 

b.  Adding  a  new  paragraph 
(a)(2)(i)(C). 

c.  Republishing  paragraphs  {a)(2)(ii) 
introductory  text. 

d.  Revising  paragraph  (a)(2)(ii)(B). 

e.  Redesignating  paragraphs  (a)(2)(iii) 
and  (a)(2)(iv)  as  paragraphs  (a)(2){iv) 
and  {a)(2)(v). 

f.  Adding  a  new  paragraph  (a)(2){iii). 
The  revision  and  additions  read  as 

follows: 

§  41 3.40    Ceiling  on  the  rate  of  increase  in 
hospital  Inpatient  costs. 

(a)*  *  * 

(2)*   '   * 

(i)*  *  * 

(C)  Psychiatric  hospitals  and 
psychiatric  imits  that  are  peiid  under  the 
prospective  payment  system  for  hospital 
inpatient  services  under  subpart  N  of 
part  412  of  this  chapter  for  cost 
reporting  periods  beginning  on  or  after 
April  1,  2004. 
***** 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  1983 
through  March  31,  2004,  this  section 
applies  to — 

***** 

(B)  Psychiatric  and  rehabilitation 
units  excluded  from  the  prospective 
payment  systems,  as  specified  in 


§  412.1(a)(1)  of  this  chapter  and  in 
accordance  with  §412.25  through 
§  412.30  of  this  chapter,  except  as 
limited  by  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv)  of  this  section  with  respect  to 
psychiatric  and  rehabilitation  hospitals 
and  psychiatric  and  rehabiUtation  units 
as  specified  in  §412.22,  §412.23, 
§412.25.  §412.27,  §412.29  and  §412.30 
of  this  chapter. 
***** 

(iii)  For  cost  reporting  periods 
beginning  on  or  after  April  1,  2004  this 
section  applies  to  psychiatric  hospitals 
and  psychiatric  units  that  are  excluded 
bom  the  prospective  pa)rment  systems 
as  specified  in  §412. 1(a)(1)  of  this 
chapter  and  paid  under  the  prospective 
payment  system  as  specified  in 
§  412.1(a)(2)  of  this  chapter. 
***** 

4.  Section  413.64  is  amended  by 
revising  paragraph  (h){2)(i)  to  read  as 
follows: 

f413.«4    Payment  to  provld«rs:Spaciflc 
rules. 

***-** 

(h)*  *  * 

(2)*  *  * 

(i)  Part  A  inpatient  services  furnished 
in  hospitals  that  are  excluded  from  the 
prospective  payment  systems,  as 
specified  in  §  412.1(a)(1)  of  this  chapter, 
and  are  paid  under  the  prospective 
payment  system  as  specified  in  subpart 
N  of  part  412  of  this  chapter. 


PART  424— CONDITIONS  OF 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  424.14  is  amended  as 
follows: 

a.  Adding  paragraph  (c)(3). 
.    b.  Revising  paragraph  (d)(2). 

The  addition  and  revision  read  as 
follows: 

§  424.1 4    Requirements  for  Inpatient 
services  of  psychiatric  hospitals. 

***** 

(c)*  *  * 

(3)  The  patient  continues  to  need,  on 
a  daily  basis,  inpatient  psychiatric  care 
(furnished  directly  by  or  requiring  the 
supervision  of  inpatient  psychiatric 
facility  personnel)  or  other  professional 
services  that,  as  a  practical  matter  can 
only  be  provided  on  an  inpatient  basis. 

(d)*  *  * 

(2)  The  first  recertification  is  required 
as  of  the  10th  day  of  hospitalization. 
Subsequent  recertifications  are  required 
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at  intervals  established  by  the  UR 
cominittee  (on  a><:ase-by-case  basis  if  it 
so  chooses),  but  no  less  frequently  than 
every  30  days. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  April  17,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

Approved:  April  29,  2003. 
Tommy  G.  Thompson, 
Secretary. 

Editorial  Note:  This  dociunent  was 
received  at  the  Office  of  the  Federal  Register 
on  November  18,  2003. 

[The  following  addenda  will  not 
appear  in  the  Code  of  Federal 
Regulations.] 

Addendum  A — Proposed  Ps3rchiatric . 
Prospective  Payment  Adjustment 

Rate  and  Adjustment  Factors 

Proposed  Rate  and  Adjustment 
'     Factors 

Proposed  Per  Diem  Rate 


Proposed 


Rate  and  Adjustment 
Factors — Continued 


Proposed  Rate  and  Adjustment 
Factors — Continued 


Latx>r-Shire 

Non-Labc  r-Share 


$386 
$144 


DRG523 


0.88 


Pr  >posed  Facility  Adjustments 


Proposed  Comortiidlty  Adjustments 


Rural  Lodation 

Wage 

Teaching 


I  Ar<a 


Adjustment 
Adjustment  .... 


1.16 

(I) 

(2) 


PropoM  d  Variable  Per  Diem  Adjustments 


Dayl  ...+. 
Days  2  tttough  4 
Days  5  ttrough  8 


I  roposed  Age  Adjustments 


65  Years 


of  Age  and  Over 


P  roposed  DR6  Ac^ustments 


Proposed  Per  Diem  Rate 


$530 


DRG  12 
DRG23 
DRG  424 
DRG  425 
DRG  426 
DRG  427 
DRG  428 
DRG  429 
DRG  430 
DRG  431 
DRG  432 
DRG  433 
DRG  521 
DRG  5221 


1.26 
1.12 
1.05 


1.13 


Addendum  B1  .—Proposed 


1.07 
1.10 
1.22 
1.08 
1.00 
1.01 
1.03 
1.02 
1.00 
1.02 
0.96 
0.88 
1.02 
0.97 


HIV 

1.06 

Coagulation  Factor  Deficits 

1.11 

Tracheotomy 

1.14 

Eating  and  Conduct  Disorders 

1.03 

Infectious  Diseases  

1.08 

Renal  Failure,  Acute 

1.08 

Rental  Failure,  Chronic 

1.14 

Malignant  Neoplasm's  

1.10 

Uncontrolled  Diabetes  Mellitus 

with  or  without  oomplications 

1.10 

Sever  Protein  Calorie  Malnutri- 

tion   

1.12 

Drug  and  Alcohol  Induce  Men- 

tal Disorders 

1.03 

Cardiac  CorKMions  

1.13 

Arteriosclerosis  of.  the  Extremity 

with  Gangrene 

1.17 

Chronic  Obstructed  Pulmonary 

Disease- _ 

1.12 

Artificial  Openings-Dige^ve 

and  Urinary  

1.09 

Severe  Musculoskeletal  and 

Connective  Tissue  Disesees 

1.12 

Poisoning 

1.14 

^  See  Addendum  B. 
^  See  section  III.B.2.b. 


Pre-Reclassifieo  Wage  Index  for  Urban  Areas 


MSA 


Utban  area  (const!  ;uent  counties  or  county  equivalents) 


Wage  index 


0040 
0060 

0080 
0120 
0160 


0200 

0220 
0240 

0280 
0320 


Abilene,  TX 

Taylor,  TX 

AguadWa,  PR 

Aguada,  PR 
Aguadilla,  PR 
Moca,  PR 

Akron,  OH 

Portage,  OH 
Summit,  OH 

Albany,  GA  

Dougherty,  GA 
Lee,  GA 

Albany-Schenectady-Troy,  NY 
Albany,  NY 
Morrtgomery,  NY 
Rensselaer,  NY 
Saratoga,  NY 
Schenectady,  NY 
Schoharie,  NY 

Altxiquerque,  NM 

BemaTilk).  NM 
Sandoval,  NM 
Valencia,  NM 

Alexandria,  LA 

Rapides,  LA 

Allentown-Bethlehem-Easton, 
Cartxm,  PA 
Lehigh,  PA 
Northampton,  PA 

Altoona,  PA 

Blair,  PA 

AmariNo,  TX 

Potter,  TX 


0.7792 
0.4587 

0.9600 
1.0594 
0.8384 


PA 


0.9315 

0.7859 
0.9735 

0.9225 
0.9034 
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MSA 


0380 
0440 

0450 
0460 

0470 

0480 
0500 

0520 


ADDENDUM  B1.— Proposed  Pre-Reclass»red  Wage  Index  for  Urban  Areas— Continued 


Urban  area  (constituent  counties  or  county  equivalents) 


0560 

0580 
0600 


0640 


0680 
0720 


Randall,  TX 

Anchorage,  AK  

Anchorage,  AK 

Ann  Aibor.  Ml  

Lenawee,  Ml 
Livingston,  Ml 
Washtenaw,  Ml 

Armiston,AL  

Calhoun,  AL 

Appleton-Oshkosh-Neenah,  Wl 
Calumet,  Wl 
Outagamie,  Wl 
Winnet>ago,  Wl 

Arecitx),  PR  

Aredbo,  PR 
Camuy,  PR 
Hatillo,  PR 

Asheville,  NC 

Buncomt>e,  NC 
Madison,  NC 

Athens,  GA 

Clarke,  GA 
Madison,  GA 
Oconee,  GA 

Atlanta,  GA 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

De  Kaft),  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA  -. 

Newton,  GA 

Paulding,  GA  • 

Pfekens.  GA 

Rockdale,  GA 

Spakling,  GA 

Walton,  GA 

AUantK  City-Cape  May,  NJ  

Atlantic  City,  NJ 
Cape  May,  NJ 

Aidxim-Opelika,  AL  

Lee,AL 

Augusta-Aiken,  GA-SC 

Cokimbia,  GA 
McDuffie,  GA 
Rnhmond,  GA 
Aiken,  ^C 
EdgefiektSC 

Austin-San  Marcos,  7X  

Bastrop,  TX 
CaMweH,  TX 
Hays,  TX 
Travis,  TX 
WitUarnson,  TX 

Bakersfiekl,  CA 

Kern,  CA 

Baltimore,  MD .j.. 

Anne  Arundel,  MO 
Baltimore,  MD 
Baltimore  City,  MD 
CanoH,  MD 
Haiford,  MD 
Howard,  MD 
Queen  Annes,  MD 


Wage  irKlex 


1.2358 
1.1103 

0.8044 
0.8997 

0.4337 

0.9876 
1.0211 

0.9991 


1.1017 

0.832S 
1.0264 


0.9637 


O.J 
0.9929 
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Addendum  B1.— Proposed  Pre-Reclassified  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urban  area  (const  tuent  counties  or  county  equivalents) 


Wage  index 


0733 
0743 
0760 

0640 

0860 
0870 
0875 

0880 
0920 

0960 
1000 

1010 

1020 
1040 
1080 

1123 


1125 
1145 
1150 
1240 
1260 
1280 

1303 


Bangor,  ME .- 

Penobscot,  ME 

Bamstabte-Yarmouth,  MA  

Barnstable,  MA 

Baton  Rouge,  LA 

Ascension,  LA 
East  Baton  Rouge 
Livingston,  LA 
West  Baton  Rouge,  LA 

Beaumont-Port  Arthur,  TX .7. 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX  - 

BeHingham,  WA  „ 

Wfwtcom,  WA 

Benton  Hart>or,  Ml  

Berrien,  Ml 

Bergen-Passaic,  NJ 

Bergen,  NJ 
Passaic,  NJ 

Billings,  MT 

Yellowstone,  MT 

BUoxi-Gulfport-Pascagoula,  MS 

Hancock,  MS 
Harrison,  MS 
Jackson,  MS 

Binghamton,  NY 

Broome,  NY 
Tioga,  NY 

Birmingham,  AL 

BkMjnt,  AL 
Jefferson,  AL 
St.  Clair.  AL 
Shelby,  AL 

Bismarck,  ND  ^..... - 

Burleigh,  ND 
Morion,  ND 

Btoomington,  IN 

Monroe,  IN 

Bkxxnington-Normal,  IL 

McLean,  IL 

Boise  City,  ID 

Ada,  ID 

Canyon,  ID 

Boston-Worcester-Lawrence-Lowell-Brockton, 

Bristol,  MA 

Essex,  MA 

Mkfcllesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

HUlsborough,  NH       . 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 

Boukler-Longmont,  CO 

BoukJer,  CO 

Brazoria,  TX 

Brazoria,  TX 

Bremerton,  WA  .: 

Kitsap,  WA 

Brownsville-Hariingen-San  Benito,  TX  

Cameron,  TX 

Bryan-College  Statkxi,  TX 

Brazos,  TX 

Buffak>-Niagara  Falls,  NY 

Erie,  NY 
Niagara,  NY 

Buriington,  VT „ 

Chittenden,  VT 
Franklin,  VT 


MA-NH 


0.9684 
1.3202 
0.8294 

0.8324 

1.2282 
0.9042 
1.2150 

0.9022 
0.8757 

0.8341 
0.9222 

0.7972 

0.8907 
0.9109 
0.9310 

1.1235 


0.9689 
0.8535 
1.0944 
0.8880 
0.8821 
0.9365 

1.0052 
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MSA 


1310 


1320 

1350 
1360 
1400 
1440 

1480 
1520 


1540 


1560 


1580 
1600 


1620 
1640 


1660 


ADDENDUM  B1.— PROPOSED  PRE-RECLASSIRED  WAGE  INDEX  FOR  URBAN  AREAS— Continued 


Urban  area  (constituent  counties  or  county  equivalents) 


Grand  Isle,  VT 

Caguas,  PR  

Caguas,  PR 
Cayey,  PR 
Cidra,  PR 
Gurabo,  PR 
San  Lorenzo,  PR 

Canton-Massillon,  OH  

Carroll,  OH 
Stark,  OH 

Casper,  WY „. 

Natrona,  WY 

Cedar  Rapids,  lA 

Linn,  lA 

Champaign-Urbana,  IL 

Chamisaign,  IL 

Charleston-North  Charleston,  SC 

Berkeley,  SC 
Charleston,  SC 
Dorchester,  SC 

Charleston,  WV  

Kanawha,  WV 

Putnam,  WV 

Chartotte-Gastonia-Rock  Hill,  NC-SC 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Unkm,  NC 

York,  SC 

Chartottesville,  VA 

Albemarle,  VA 
Chartottesville  City,  VA 
Fluvanna,  VA 
Greene,  VA 

Chattanooga,  TN-GA 

Catoosa,  GA 
Dade,  GA 
Walker,  GA 
Hamilton,  TN 
Marton,  TN 

Cheyenne,  WY 

Laramie,  WY 
Chtoago,  IL 
Cook,  IL 
DeKaR),  IL 
Du  Page,  IL 
Grundy,  IL 
Kane.  IL 
KendaH,  IL 
Lake,  IL 
McHenry,  IL 
Will,  IL 

Chico-Paradise,  CA 
Butte,  CA 

Cincinnati,  OH-KY-IN  

Deartx>m,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

ClemfKxit,  OH 

Hamilton,  OH 

Warren,  OH 

Clarksville-Hopkinsville,  TN-KY 

Christian,  KY 


Wage  index 


0.4371 


0.^32 

0.9690 
0.9056 
1.0635 
0.9235 


o.e 

0.9850 


1.0438 


0.8976 


0.8628 
1.1044 


0.9745 
0.9381 


0.8406 
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Addendum  B1.— Proposed  Pre-(Ieclassified  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urban  area  (const  tuent  counties  or  county  equivalents) 


Wage  index 


1680 


1720 
1740 
1760 

1800 
1840 


1880 

1890 
1900 

1920 


1950 
1960 

2000 

2020 

2030 

2040 
2080 


2120 


Montgomery,  TN 

Cleveiand-Lerain-Elyria,  OH 

Ashtabula,  OH 
Geauga,  OH 
Cuyahoga,  OH 
Lake.  OH 
Lorain,  OH 
Medina,  OH 

Colorado  Springs,  CO  

El  Paso,  CO 

Colunibta  MO 

Boone,  MO 

Columbia,  SC  

Lexington,  SC 
Richland,  SC 

Columbus,  GA-AL 

Russell,  AL 
Chattahoochee,  GA 
Hanis,  GA 
Muscogee,  GA 

Columbus,  OH 

Delaware,  OH 
Fairfield,  OH 
FranWin,  OH 
Liddng,  OH 
Madison,  OH 
Pickaway.  OH 

Corpus  Christi,  TX 

Nuetes,  TX 
San  Patrick),  TX 

CorvalKs,  OR  

Benton,  OR 

Cumberland,  MD-WV 

Allegany,  MD 
Mineral,  WV 

Dallas,  TX 

Collin,  TX 
Dallas,  TX 
Denton,  TX 
Enis,  TX 
HerxJerson,  TX 
Hunt.  TX 
Kaufman,  TX 
Rockwall,  TX 

Danville,  VA 

Danville  City,  VA 
Pittsylvania,  VA 

Davenport-Moline-Rock  Island,  lA-IL 
Scott,  lA 
Henry,  IL 
Rock  Island,  IL 

Dayton-Springfiekl,  OH 

Clark,  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH    - 

Daytona  Beach,  FL 

Flagler,  FL 
Volusia,  FL 

Decatur,  AL 

LawrerKe,  AL 
Morgan,  AL 

Decatur,  IL 

Macon,  IL 

Denver,  CO 

Adams,  CO 

Arapahoe,  CO 

Broomfiekl,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 

Des  Moines,  lA 


0.9670 


0.9916 
0.8496 
0.9307 

0.8374 
0.9751 


0.8729 

1.1453 
0.7847 

0.9998 


0.8859 
0.8835 

0.9282 

0.9062 

0.8973 

0.8055 
1.0601 


0.8791 
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Addendum  B1  .-Proposed  Pre-Reclassified  Wage  Index  for  Urban  Areas— Continued 


MSA 


2160 


2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 
2335 
2340 
2360 
,2400 
2440 

2520 

2560 
2580 

2620 

2640 
2650 

2655 
2670 
2680 
2700 
2710 

2720 


Urban  area  (constituent  counties  or  county  equivalents) 


Dallas,  lA 
Polk,  lA 
Warren,  lA 
Detroit,  Ml  . 


Lapeer,  Ml 
Macomb,  Ml 
Monroe,  Ml 
OaMand,  Ml 
St.  Clair,  Ml 
Wayne,  Ml 
Dothan,  AL  .. 


Dale,  AL 
Houston,  AL 

Dover,  DE  

Kent,  DE 

Dubuque,  lA 

Dubuque,  lA 

Duluth-Superior,  MN-WI  

St.  Louis,  MN 
Douglas,  Wl 

Dutchess  County,  NY 

Dutchess,  NY 

Eau  Claire,  Wl  

Chippewa,  Wl 
Eau  Clair,  Wl 

El  Paso,  TX  

El  Paso,  TX 

Elkhart-Goshen,  IN 

Elkhart,  IN 

Elmira,  NY  

Chemung,  NY 

Enkl,  OK  

Garfiekl,  OK 

Erie,  PA  

Erie,  PA 

Eugene-Springfield,  OR 

Lane,  OR 

EvansviHe-Henderson,  IN-KY  

Posey,  IN 
Vanderburgh,  IN 
Wanick,  IN 
Henderson,  KY 

Fargo-Moorhead,  ND-MN 

Clay,  MN 
Cass,  ND 

Fayettevllle,  NC  

Cumberland,  NC 

Fayettevile-Springdale-Rogers,  AR 
Benton,  AR 
Washington,  AR 

Flagstaff,  AZ-UT  

Coconino,  AZ 
Kane,  UT 

Rint,  Ml 

Genesee,  Ml 

Florence,  AL  

Colbert,  AL 

Lauderdale,  AL  - 

Florence,  SC 

Florence,  SC 

Fort  Collins-Loveland,  CO 

Larimer,  CO 

Ft.  Lauderdale,  FL 

Broward,  FL 

Fort  Myers-Cape  Coral,  FL  

Lee,  FL 

Fort  Pierce-Port  St.  Lude,  FL  

Martin,  FL 
St.  Lucie,  FL 

Fort  Smitti,  AR-OK 

Crawford,  AR 
Sebastian,  AR 


Wage  index 


1.0448 


0.8137 

0.9356 
0.8795 
1.0368 

1.0684 
0.8952 

0.9265 
0.9722 
0.8416 
0.8376 
0.8925 
1.0944 
0.8177 

0.9684 

0.8889 
0.8100 

1.0682 

1.1135 
0.7792 

0.8780 
1.0066 
1.0297 
0.9680 
0.9823 

0.7895 
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Addendum  B1.— Proposed  Pre-F  Declassified  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urban  area  (const  tuent  counties  or  county  eqblvalents) 


Wage  index 


2750 
2760 


2800 

2840 

2880 
2900 
2920 
2960 

2975 

2980 
2985 

2995 
3000 

3040 
3060 
3080 
3120 


3150 
3160 


3180 
3200 
3240 


Sequoyah,  OK 

Fort  Walton  Beach,  FL 

Okaloosa,  FL 

Fort  Wayne,  IN  

Adams,  IN 

Allen.  IN 

De  Kalb,  IN  . 

Huntington,  IN  ^ 

Wells,  IN 

Whitley,  IN 

Fort  Worth-Artington,  TX  

Hood,  TX 
Johnson,  TX 
Parker,  TX 
Tarrant,  TX 

Fresno,  CA 

Fresno.  CA 

Madera,  CA  -  • 

Gadsden  AL , 

Etowah,  AL 

Gainesville,  FL 

Alachua,  FL 

Galveston-Texas  City,  TX  

Galveston,  TX 

Gary,  IN  

Lake.  IN 
Porter,  IN 

Glens  Falls,  NY  

Warren.  NY 
Washington,  NY 

GoWsboro,  NC 

Wayne,  NC 

Grand  Forks.  ND-MN 

Polk,  MN 
Grand  Forks,  ND 

Grand  Junctkm,  CO 

Mesa,  CO 

Grand  Rapkls-Muskegon-Holland,  Ml  .. 

AUegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

Great  Falls,  MT 

Cascade,  MT 

Greeley,  CO 

WeM,  CO 

Green  Bay.  Wl 

Brown,  Wl 

Greenstmro-Wlnston-Salem-HIgh  Point, 

Alamance,  NC 

Davkteon.  NC 

Davie.  NC 

Forsyth,  NC 

Guilford.  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

-Greenville,  NC  

Pitt,  NC 

Greenville-Spartanburg-Anderson.  SC  . 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 

Hagerstown,  MD 

Washington,  MD 

Hamilton-Middletown.  OH 

Butler,  OH 

Harrisburg-Lebanon-Carlisle.  PA 

Cumberland.  PA 
Dauphin,  PA 


NC 


0.9693 
0.9457 


0.9446 

1.0216 

0.8505 
0.9871 
0.9465 
0.9584 

0.8281 

0.8892 
0.8897 

0.9456. 
0.9525 

0.8950 
0.9237 
0.9502 
0.9282 


0.9100 
0.9122 


0.9268 
0.9418 
0.9223 
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MSA 


3283 

3285 
3290 

3320 
3350 

3360 


3400 


3440 
3480 


3500 
3520 
3560 

3580 
3600 

3605 
3610 
3620 
3640 
3660 


ADDENDUM  B1.— PROPOSED  PRE-RECIASSIFIED  WAGE  INDEX  FOR  URBAN  AREAS— Continued 


Utt>an  area  (constituent  counties  or  county  equivalents) 


Let>anon,  PA 
Peny,  PA 

Hartford.  CT „ 

Hartford,  CT 
Litefifield,  CT 
Middlesex,  CT 
Tolland,  CT 

Hattieslwrg,  MS 

Forrest,  MS 
Lamar,  MS 

Hickory-Morganton-Lenoir,  NC 

Alexander,  NC 
Burke,  NC 
CaMwell,  NC 
Catawt)a,  NC 

Honolulu.  HI 

Honolulu,  HI 

Houma,  LA „ 

Lafourche.  LA 
Terrebonne.  LA 

Houston,  TX 

Channbers.  TX 
Fort  BerKl.  TX  ^ 

Hanis,  TX 
Liberty,  TX 
Montgomery,  TX 
Waller,  TX 

Huntington-Ashland.  WV-KY-OH  

Boyd,  KY 
Carter,  KY 
Greenup.  KY 
Lawrence,  OH 
Cabell,  WV 
Wayne,  WV 

Huntsville,  AL 

Limestone,  AL 
Madison,  AL 

Indianapolis,  IN 

Boone,  IN 
Hamilton,  IN 
Hancock,  IN 
Hendricks,  IN 
Johnson,  IN 
Madison.  IN 
Marion.  IN 
Morgan,  IN 
Shelby,  IN 

Iowa  City,  lA  

Johnson,  lA 

Jackson, Ml  

Jackson,  Ml 

Jackson,  MS 

Hinds.  MS 
Madison.  MS 
Rankin,  MS 

Jackson,  TN 

Chester.  TN 
Madison,  TN 

Jacksonville.  FL 

Clay,  FL 
Duval,  FL 
Nassau,  FL 
St.  Johns,  FL 

Jacksonville,  NC 

OnskMv,  NC 

Jamestown,  NY  , 

Chautaqua.  NY 

JanesviHe-Betoit.  Wl  

Rock,  Wl 

Jersey  City,  NJ  

Hudson, fU 

Johnson  City-Kingsport-Bristol,  TN-VA 


Wage  index 


1.1549 

0.7&59 
0.9028 

1.1457 
0.8385 

0.9892 


0.9636 


0.8903 
0.9717 


0.9587 
0.9532 
0.8607 

0.9275 
0.9281 

0.8239 
0.7976 
0.9849 
1.1190 
0.8268 
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Addendum  B1.— Proposed  Pre-Reclassified  Wage  Index  for  Urban  Areas— Continued 


-Recl 

sptueni 


MSA 


Urban  area  (con 


it  counties  or  county  equivalents) 


Wage  index 


3680 

3700 
3710 

3720 

3740 
3760 


3800 
3810 

3840 


3850 
3870 
3880 

3920 

3960 
3980 
4000 
4040 

4080 


Carter,  TN 
Hawkins,  TN 
SuMvan,  TN 
Unicoi.  TN 
Washington,  TN 
Bristot  City,  VA 
Scott,  VA 
Washington,  VA 

Johnstown,  PA 

Cambria,  PA 
Somerset,  PA 

JonestXHo,  AR 

Craighead,  AR 

Joplin,  MO  

Jasper,  MO 
Newton,  MO 

Kalamazoo-Battlecreel(,  Ml  . 
Calhoun,  Ml 
Kalamazoo,  Ml 
Van  Buren,  Ml 

Kankakee,  IL 

Kankakee,  IL 

Kansas  City,  KS-MO 

Johnson,  KS 
Leavenworth,  KS 
Miami,  KS 
Wyandotte,  KS 
Cass,  MO 
Clay,  MO 
Clinton,  MO 
Jackson,  MO 
Lafayette,  MO 
Platte,  MO 
Ray,  MO 

Kenosha,  Wl „.... 

Kenosha,  Wl 

KiHeen-Temple,  TX 

BeH,  TX 
Coryell,  TX 

KnoxviHe,  TN  „ 

Anderson,  TN 
Btount,  TN 
Knox,  TN 
Loudon,  TN    - 
Sevier,  TN 
Unkxi,TN 

Kokomo,  IN 

Howard,  IN 
Tipton,  IN 

La  Crosse,  WI-MN 

Houston,  MN 
La  Crosse,  Wl 

Lafayette,  LA  

Acadia,  LA 
Lafayette,  LA 
St.  Landry,  LA 
St.  Martin,  LA 

Lafayette,  IN  

Clinton,  IN 
Tippecanoe,  IN 

Lake  Charles,  LA 

Cak»sieu,  LA 
Lakeland-Winter  Haven,  FL 
Polk,FL 

Lancaster,  PA 

Lancaster,  PA 
Lansing-East  Lansing,  Ml  ... 
Clinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

Laredo,  TX 

Webb,  TX 


0.8329 

0.7749 
0^8613 

1.0595 

1.0790 
0.9736 


0.9686 
1.0399 

0.8970 


0.8971 
6.9400 
0.8475 

0.9278 

0.7965 
0.9357 
0.9078 
0.9726 

0.8472 
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ADDENDUM  B1.— Proposed  Pre-Reclassi^ed  Wage  Index  for  Urban  Areas— Continued 


MSA 


4100 
4120 

4150 
4200 
4243 
4280 


4320 

4360 
4400 

4420 

4480 
4520 


4600 
4640 


4680 


4720 
4800 

4840 


4880 


Urban  area  (constituent  counties  or  county  equivalents) 


Las  Cruces,  NM 

Dona  Ana,  NM 

Las  Vegas,  NV-AZ 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

Lawrence,  KS  

Douglas,  KS 

Lawton,  OK 

Comanche,  OK 

Lewiston-Autxim,  ME  

Androscoggin,  ME 

Lexington,  KY  

Bourtx)n,  KY 

ClarKKY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 

Lima,  OH  

Allen,  OH 

Auglaize,  OH 

Lincoln,  NE  

Lancaster,  NE 

Little  Rock-North  Little,  AR  ..... 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 

Longview-Marshall,  TX  

Gregg.  TX 

Hanison,  TX 

Upshur,  TX 

Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 

Louisville,  KY-IN  

Clark,  IN 

Ftoyd,  IN 

Harrison,  IN 
Scott,  IN 
Bullitt,  KY 
Jefferson,  KY 
OWham,  KY 

Lubbock,  TX  

Lubbock,  TX 

Lynchburg,  VA 

Amherst,  VA 
Bedford  City,  VA 
Bedford,  VA 
Campbell,  VA 
Lynchburg  City,  VA 

Macon,  GA , 

Bibb,  QA 
Houston,  GA 
Jones,  GA 
Peach,  GA 
Twiggs,  GA 

Madison,  Wl 

Dane,  Wl 

MansfieW,  OH 

Crawford,  OH 
Rtehland,  OH 

Mayaguez,  PR 

Anasco,  PR 
Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 
Sabana  Grande,  PR 
San  German,  PR 
McAHen-Edinburg-Mission,  TX 
Hklalgo,  TX 


Wage  index 


0.8745 
1.1521 

0.7923 
0.8315 
0.9179 
0.8561 


0.9483 

0.9892 
0.9097 

0.8629 

1.2001 
0.9276 


0.9646 
0.9219 


0.9204 


1.0467 
0.8900 

0.4914 


0.8428 
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Addendum  B1.— Proposed  Pre  Reclassified  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urban  area  (con  stituent  counties  or  county  equivalents) 


Wage  index 


4890 
4900 
4920 


4940 
5000 

5015 

5080 
5120 


.5140 
5160 

5170 
5190 

5200 
5240 

5280 
5330 
5345 
5360 


5380 
5483 


Medlofd-Ashland,  OR 

Jackson,  OR 

MeOxxime-Titusville-Palm  Bay,  FL  

Brevard,  FL 

Memphis,  TN-AR-MS 

Crittenden,  AR 
De  Soto,  MS 
Fayette,  TN 
Shelby,  TN 
Tipton,  TN 

MOfCGu,  OA 

Miami,  FL 

Dade.  FL 

Middlesex-Somerset-Hunterdon,  NJ  

Hunterdon,  NJ 
Middlesex,  NJ 
Somerset,  NJ 

MNwaukee-Waukesha,  Wl 

Milwaukee.  Wl 
Ozaukee,  Wl 
Washington.  Wl 
Waukesha.  Wl 

Minneapolis-St.  Paul,  MN-WI  

Anoka,  MN 
Can«r,  MN 
Chisago,  MN 
Dakota.  MN 
Hennepin,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott,  MN 
Sherburne.  MN 
Washington,  MN 
Wright  MN 
Pierce.  Wl 
St  Croix,  Wl 

Missoula,  MT  

Missoula.  MT 

Mobile,  AL 

BaMwin,  AL 
Mobile,  AL 

Modesto,  CA 

Stanislaus,  CA 

Monmouth-Ocean,  NJ  

Monmouth,  NJ 
Ocean,  NJ 

Monroe,  LA 

Ouachita,  LA 

Montgomery,  AL 

Autauga,  AL 
Elmore,  AL 
Morrtgomery,  AL 

Muncie,  IN  

Delaware,  IN  ' 

Myrtle  Beach,  SC  

Horry,  SC 

Naples,  FL „ 

CoHier,  FL 

Nashville,  TN  

Cheatham,  TN 

Davidson,  TN 

Dwkson,  TN 

Robertson,  TN 

Rutherford,  TN  "^      „ 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

Nassau-Suffolk.  NY  

Nassau,  NY 

SuffbOcNY 

l'4ew  Haven-Bridgeport-Stamford-Waterbury-Daniury,  CT 


1.0498 
1.0253 
0.8920 


0.9837 
0.9602 
1.2313 

0.9893 
1.0903 


0.9157 
0.8108 

1.0498 
1.0674 

0.8137 
0.7734 

0.9284 
0.8976 
0.9754 
0.9578 


1.3357 
1.2408 
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ADDENDUM  B1.— Proposed  PRE-RECLASsinED  Wage  Index  for  Urban  Areas— Continued 


MSA 


5523 
5560 


5600 


5640 


5660 
5720 


5775 

5790 
5800 

5800 


Urban  area  (constiluent  counties  or  county  equivalents) 


5910 
5920 


5945 


Fairfield,  CT 
New  Haven,  CT 

New  Ljondon-Norwich,  CT 

New  London,  CT 

New  Orleans,  LA 

Jefferson,  LA 
Orleans,  LA 
Plaquemines,  LA 
St.  Bernard,  LA 
St.  Charles,  LA 
St.  James,  LA 
SL  John  The  Baptist.  LA 
St  Tammany,  LA 

New  York,  NY 

Bronx,  NY  ~ . 

Kings,  NY  ^ 

New  York,  NY 
Putnam,  NY 
Queens,  NY 
Rk:hmond,  NY 
Rockland,  NY 
Westchester,  NY 

Newark,  NJ 

Essex,  NJ 
Morris,  NJ 
Sussex.  NJ 
Union,  NJ 
Warren,  NJ 

Newburgh,  NY-PA  

Orange,  NY 

Pike,  PA 

Norfolk-Virginia  Beach-Newport  News,  VA-NC 

Currituck,  NC 

Chesapeake  City,  VA 

Gkxicester,  VA  -^         ^ 

Hampton  City.  VA 

Isle  of  Wight  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City.  VA 

Poquoson  City,  VA 

Portsmouth  City.  VA 

Suffolk  City.  VA 

Virginia  Beach  City,  VA 

WilNamsburg  City,  VA 

Yorit.  VA 

Oakland,  CA 

Alameda,  CA 
Contra  Costa,  CA 

Ocala.  FL 

Marion,  FL 

Odessa-MkHand,  TX 

Ector,  TX 
Midland,  TX 

Oklahoma  City,  OK 

Canadian,  OK 
Cleveland,  OK 
Logan.  OK 
McClain,  OK 
Oklahoma,  OK 
Pottawatomie,  OK 

dympia,  WA  ..„ 

Thurston,  WA 

Omaha.  NE-IA  

Pottawattamie,  lA 
Cass,  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

Orange  County.  CA 

Orange,  CA 


Wage  index 


1.1767 
0.9046 


1.4414 


1.1381 


1.1387 
0.8574 


1.5072 

0.9402 
0.9397 

0.8900 


1.0960 
0.9978 


1.1474 
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Addendum  B1.— Proposed  Pre- Reclassified  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urt>an  area  (coru  itltuent  counties  or  county  equivalents) 


Wage  index 


5960 

5990 
6015 
6020 

6060 

6120 

6160 


6200 

6240 
6280 


6323 
6340 
6360 


6403 


6440 


6483 


6520 
6560 


OrlaiKlo,  FL 

Lake,  FL 
Orange,  FL 
Osceola,  FL 
Seminole,  FL 

Owensboro,  KY 

Daviess,  KY 

Panama  City,  FL 

Bay,  FL 

Paitersburg-Marietta,  WV-OH 
Washington,  OH 
Wood,  WV 

Pensacola,  FL 

Escambia,  FL 
Santa  Rosa,  FL 

Peoria-Pekin»  IL 

Peoria.  IL  . 
Tazewell,  IL 
Woodford,  IL 

PhBadelphia,  PA-NJ 

Burlington,  NJ 

Camden,  NJ 

Gloucester,  NJ 

Safem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Morrtgomery,  PA 

Philadelphia.  PA 

Phoenix-Mesa,  AZ 


Maricopa,  AZ 
Pinal,  AZ 

Pine  Bkiff,  AR 

Jefferson,  AR 

Pittsburgh.  PA „ 

AHegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette.  PA 
Washington.  PA 
Westmoreland,  PA 

PIttsfieW,  MA 

Berkshire,  MA 

PocateHo,  ID  

BanrKxik,  ID 

Ponce.  PR  

GuayanWa.  PR 
Juana  Diaz.  PR 
Penuelas.  PR 
Ponce,  PR 
VHIalba,PR 
Yauco.  PR 

Portland,  ME 

Cumberland,  ME 
Sagadahoc  ME 
York,  ME 

Portland-Varxxxjver,  OR-WA 

Clackamas.  OR 

Columbia,  OR 

Muttrramah,  OR 

Washington.  OR 

Yamhil,OR 

Clark,  WA 

Provklence-Warwwk-Pawtucket.  Rl 

Bristol.  Rl 

Kent.RI 

Newport,  Rl 

ProvMence,  Rl 

Washington.  Rl 

Provo-Orem,  UT 

Utah,  UT 

Puebto,  CO 


V 


0.9640 

0.8344 
0.8865 
0.8127 

0.8645 

0.8739 

1.0713 


0.9820 

0.7962 
0.9365 


1.0235 
0.9372 
0.5169 


0.9794 


1.0667 


1.0854 


0.9984 
0.8820 
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MSA 


6580 
6600 
6640 


6660 
6680 
6690 
6720 
6740 

6760 


ADDENDUM  B1.— PROPOSED  PRE-RECLASSIFIED  WAGE  INDEX  FOR  URBAN  AREAS— Continued 


Urban  area  (constituent  counties  or  county  equivalents) 


6780 
6800 

6820 
6840 


Puet>lo,  CO 

Punta  Gorda,  FL 

Charlotte,  FL 

Racine,  Wl  

Racine,  Wl 

Raleigh-Durtiam-Chapel  HHI.  NC 
Chatham,  NC 
Durham,  NC 
Franklin,  NC 
Johnston,  NC 
Orange,  NC 
Wake,  NC 

Rapkl  City,  SD  ..„ 

Pennington,  SD 

Reading,  PA  

Berks,  PA 

Redding,  CA  ...:. 

Shasta,  CA 

Reno,  NV 

Washoe.  NV 

RteWand-KennewBk-Pasco,  WA  . 
Benton,  WA 
FranWin,  WA 

Rwhmond-Peterstxjrg,  VA 

Charles  City  County,  VA 
Chesterfiekj,  VA 
Cokmial  Heights  City,  VA 
Dinwiddle,  VA 
Goochland.  VA 
Hanover,  VA 
Henrrco,  VA 
Hopewell  City,  VA 
New  Kent,  VA 
Petersburg  City,  VA 
Powhatan,  VA 
Prince  George,  VA 
Richmond  City,  VA 

Riverside-San  Bernardino,  CA  

Riverskle,  CA 
San  Bernardino,  CA 

Roanoke,  VA  ?. 

Botetourt,  VA 
Roanoke,  VA 
Roanoke  City,  VA 
Salem  City.  VA 


6880 

6895 
6920 

6960 

6980 


Rochester,  MN 
Olmsted,  MN 

Rochester,  NY  

Genesee.  NY 
Livingston,  NY 
Monroe,  NY 
Ontario,  NY 
Orleans,  NY 
Wayne,  NY 

Rockford,  IL  

Boone,  IL 
Ogle,  IL 
Winnet>ago,  IL 

Rocky  Mount,  NC  

Edgecombe,  NC 
Nash,  NC 

Sacramento,  CA  

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

Saginaw-Bay  City-Midland,  Ml 

Bay,  Ml 

Midland,  Ml 

Saginaw,  Ml 

St.  Ctoud,  MN 

Benton,  MN 
Steams,  MN 


Wage  index 


0.9218 
0.9334 
0.9990 


0.8846 
0.9295 
1.1135 
1.0648 
1.1491 

0.9477 


1.1365 
0.8614 

1.2139 
0.9194 


0.9625 


0.9228 


1.1500 


0.9650 


0.9700 
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ADDENDUM  B1. — Proposed  Pre-Reclassified  Wage  Index  for  Urban  Areas— Continued 


MSA 

Urban  area  (cxms 

lituent  counties  or  county  equivalents) 

Wage  index 

7000 

St.  Joseph,  MO 

- 

0.8021 

Andrews,  MO 

Buchanan,  MO 

7040 

St.  Louis,  MO-tL 

O.RflS5 

Clinton,  IL 

Jersey.  IL 

Madison,  IL 

-L 

Monroe,  IL 

St.  Clair,  IL 
Franklin,  MO 
Jefferson,  MO 

: 

Lincoln,  MO 

'* 

Si  Charles,  MO 

•               -, 

St.  Louis.  MO 

-     ■                               .        ■ 

St.  Louis  City,  MO                            -^ 

Warren,  MO 

SuHivan  City,  MO 

7ono 

Salem,  OR 

1  0387 

Marion,  OR 

' " 

Polk,  OR 

7120 

Salinas,  CA ., , 

1.4623 

Monterey.  CA 

"' 

7160 

Salt  Lake  City-Ogden,  UT 

0.9945 

Davis,  UT 

- 

Salt  Lake.  UT 

Weber.  UT 

7200 

San  Angek).  TX 

- 

0  8374 

Tom  Green,  TX 

Va^M^f  ^ 

7240 

San  Antonk),  TX  r. „ 

0  8753 

Bexar,  TX 

VaWf  VW 

Comal,  TX 

Guadalupe,  TX 

- 

,    '" 

Wilson,  TX 

7320 

San  Diego,  CA , 

1.1131 

San  Diego,  CA 

7360 

San  Francisco,  CA , 

1.4142. 

Marin.  CA 

San  Francisco,  CA 

J 

San  Mateo,  CA 

7400 

San  Jose,  CA  , 

"■■ 

1.4145 

Santa  Clara,  CA 

7440 

San  Juan-Bayamon,  PR 

0.4741 

Agues  Buenas.  PR 

Barcekxwta,  PR 

Bayamon,  PR 

* 

Canovanas,  PR 

Carolina,  PR 

• 

Catano,  PR 

_ 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

- 

Dorado,  PR 

: 

Fajardo.  PR 

i                                                                                            '                                                                        ; 

, 

Fk)rida,PR 

■" 

Guaynabo,  PR 

-             ■ 

Humacao,  PR 

< 

- 

Juncos,  PR 

Loe  Piedras,  PR 

^ 

1  nra,  PR 

LuguiOo,  PR 

Manati,  PR                     -    "  - 

Morovis,  PR 

Naguabo,  PR 

Naiaipo,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

ToaAKa.PR 

Toa  Baia.  PR 

TapoAMo,  PR 

1 

Vega  Alia,  PR 

. 

VegaBaia.PR 

- 

- 

Yabucoa.PR 

_ 

^ 
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MSA 


7460 
7480 
7485 
7490 

7500 
7510 

7520 
7560 

7600 

7610 
7620 
7640 
7680 

7720 

7760 

7800 
7840 
7880 

7920 

8003 

8050 
8080 

8120 
8140 
8160 


Urt)an  area  (constituent  counties  or  county  equivalents) 


San  Luis  Obispo-Atascadero-Paso  RoWes,  CA 
San  Luis  Obispo,  CA 

Santa  Barbara-Santa  Maria-Lompoc,  CA 

Santa  Bart>ara,  CA 

Santa  Cruz-Watsonvilte,  CA 

Santa  Cruz,  CA 

Santa  Fe,  NM 

Los  Alamos,  NM 
Santa  Fe,  NM 

Santa  Rosa,  CA « 

Sonoma,  CA 

Sarasota-Bradenton,  FL 

Manatee.  FL 
Sarasota,  FL 

Savannah,  GA 

Bryan,  GA 
Chatham,  GA 
Effingham,  GA 

Scranton-Wilkes-Barre-Hazleton,  PA  

ColumtMa.  PA 
Lackawanna.  PA 
Luzerne.  PA 
Wyoming.  PA 

Seattle-Bellevue-Everett.  WA 

Island,  WA 

King.  WA 

Snohomish,  WA 

Sharon,  PA 


Mercer.  PA 

Sheboygan.  WI 

Sheboygan,  WI 

Sherman-Denison,  TX 

Grayson,  TX 

Shreveport-Bossier  City.  LA  .. 
Bossier,  LA 
Caddo.  LA 
Webster,  LA 

Sioux  City.  lA-NE ., 

Woodbury.  lA 
Dakota,  NE 

Sioux  Falls,  SD 

Lincoln.  SD 
Minnehaha.  SD 

South  Bend.  IN 

St.  Joseph.  IN 

Spokane,  WA 

Spokane.  WA 

SpringfieM.  IL 

Menard,  IL 
Sangamon,  IL 

Springfiek),  MO 

Christian,  MO 
Greene,  MO 
Webster,  MO 

SpringfieM.  MA 

Hampden,  MA 
Hampshire,  MA 

State  College,  PA 

Centre,  PA 

SteubenviHe-Weirton,  OH-WV 
Jefferson,  OH 
Brooke,  WV 
Hancock.  WV 

Stockton-Lodi.  CA 

San  Joaquin.  CA 

Sumter.  SC 

Sumter.  SC 

Syracuse.  NY 

Cayuga.  NY 
Madison,  NY 
Onondaga.  NY 
Oswego,  NY 


Wage  index 
1.1271' 
1.0481 
1.3646 
1.0712 

1.3046 
0.9425 

0.9376 
0.8599 


1.1474 

0.7869 
0.8697 
0.9255 
0.8987 

0.9046 

0.9257 

0.9602 
1.0652 
0.8659 

0.8424 

1.0927 

0.8941 
0.8804 

1.0506 
0.8273 
0.9714 


- 

" 

,. 

* 
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MSA 

Urt)an  area  (cons 

tituent  counties  or  county  equivalents) 

Wage  index 

8200 

Tacoma,  WA 

1.0940 

Pierce,  WA 

8240 

TaRahassee,  FL  „ 

0.8504 

Gadsden,  FL                                - 

T5 

Leon,  FL 

8280 

Tampa-St.  Peterstxjrg-Ctearwater,  FL  

■^ 

0.9065 

Hernando,  FL 

Hmsbormigh,  FL 

Pasco,  FL 

■                                     _ 

Pinellas,  FL 

8320 

Terra  Haute,  IN 

0.8599 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

83^ 

Texarkana,  AR-Texarkana,  TX 

_ 

0.8088 

Minor,  AH 

Bowie,  TX 

8400 

Toledo,  OH  

0.9810 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

8440 

Topeia,  KS 

0.9199 

Shawnee,  KS 

8480 

Trenton,  NJ 

1.0432 

Mercer,  NJ 

as?o 

Tucson,  AZ  

.8911 

Pima,  AZ 

a560 

Tulsa,  OK 

0.8332 

Creek,  OK 

Osage,  OK 

* 

Rogers,  OK 

Tulsa,  OK 

■" 

. 

Wagoner,  OK 

8600 

Tuscakx>sa,  AL 

0.8130 

Tuscatoosa,  AL 

8640 

Tyler,  TX 

0  9521 

Smith,  TX 

>* 

\/>9iJfa  1 

8680 

Utrca-Rome,  NY 

08465 

Herkimer,  NY 

w.^^fV^ 

- 

Onekla,NY 

8720 

VaUejo-FairfieW-Napa,  CA ^ 

1  yv^ 

Napa,  CA 

Solano,  CA 

. 

8735 

Ventura,  CA 

- 

1  1096 

Ventura.  CA 

1*1  U9V 

8750 

Vtatoria,TX 

0  fiTSfi 

Victoria,  TX 

U.Or  «7v 

8760 

Vineland-MiUviHe-Bridgeton,  NJ 

- 

1  0031 

Cumberland,  NJ 

1  •%/%/»  1 

8780 

Visalia-Tulare-Portereilte,  CA  

00400 

Tulare,  CA 

\/>9*T^9 

8800 

Waco,7X 

0  8073 

Mci.ennan,  TX 

u.^^ir  0 

8840 

Washington.  DC-MD-VA-WV  

1  08SI 

DistTKt  of  Columbia,  DC 

1  ■Uv«#  1 

Calvert,  MD 

Charles,  MD 

- 

Fredenck.  MD 

' 

Montgomery,  MD                       - 

"^ 

Prince  Georges,  ^D 

Alexandria  City,  VA 

, 

Arlington,  VA 

Claike,VA 

Culpepper,  VA 

Fairfax.  VA 

"^ 

Fairfax  City,  VA 

i                                                                                           ; 

e 

Falls  Church  City.  VA 

Fauquier.  VA 

FrBderkd(sburg  City,  VA 

^ 

King  George.  VA 
Loudoun,  VA 

■ 

1  Manassas  City,  VA 

=    .■ 

- 
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ADDENDUM  B1.— PROPOSED  PRE-RECLASSIRED  WAGE  INDEX  FOR  URBAN  AREAS-Continued 


MSA 


8920 
8940 


9000 

9040 

9080 

9140 
9160 

9200 

9260 
9270 
9280 
9320 

9340 
9360 


Uttan  area  (constituent  counties  or  county  equivaients) 


Manassas  Parte  City,  VA 
Prince  WWem,  VA 
Spotoytvania,  VA 
Stafford.  VA 
Wanen.VA 
Bertcaiey.WV 
Jetfsrson,  WV 

WaterkxKMar  Pais.  lA 

Blade  Hawlc.  lA 

Waus«i,  Wl 

Marathon,  Wl 

West  Palm  Beach-Boca  Raton,  FL 

Pahn  Beach,  PL 

Wheefcm,  OH-WV  

Mafshrt,WV 
Ohio.WV 

Wichita,  KS 

Butter,  KS 
Haney.  KS 
Sedg«iick.KS 

Wichita  Pals.  TX  

Archer,  TX 
Wichita.  TX 

WMan^sport,  PA 

Lycoming.  PA 

Wdminglon-Newaric.  DE-MD 

Newcastle.  DE 
Cecil,  MD 

Wilmington.  NC 

New  Hanover,  NC 
Brunswicie.  NC 

Y^ima.  WA „ 

Yaldma,  WA 

Yoto,  CA 

Yoto,  CA 

Yorit.  PA  

YortcPA 

Youngstown-Warren,  OH  

Columbiana.  OH 
Mahoning,  OH 
TmmbuH,  OH 

Yuba  City,  CA 

Sutter,  CA 
Yuba.CA 

Yuma.  AZ 

Yuma,  AZ 


Wage  index 


0.8068 
0.9782 
0.9939 
0.7870 

0.9520 

0.8498 

0.8544 
1.1173 

0.9640 

1.0569 
0.9434 
0.9026 
0.9358 

1.0276 
0.8589 


ADDENDUM  B2.— Wage  Index  for 
Rural  Areas 


Addendum  B2.— Wage  Index  for 
Rural  Areas— Continued 


Addendum;  82.— Wage  Index  for 
Rural  Areas— Continued 


Nonurt)an  area 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Cotorado 

ConnectKut 

Delaware 

Ftorida 

Georgia 

Guam 

Hawaii 

Idaho 

IIKnoJs , 

Indiana , 

Iowa 

Kansas  

Kentucky 


Wage  index 


0.7660 
1.2293 
0.8493 
0.7666 
0.9840 
0.9015 
1.2394 
0.9128 
0.8614 
0.6230 
0.9611 
1.0255 
0.8747 
0.8204 
0.8755 
0.8315 
0.7923 
0.8079 


Nonurt>an  area 

Louisiana 

Maine 

MarylatKJ 

Massachusetts 

Mk:higan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey' , 

New  MexKO 

New  York 

North  Carolina  

North  Dakota  


Wage  index 


0.7567 
0.8874 
0.8946 
1.1288 
0.9000 
0.9151 
0.7680 
0.8021 
0.8481 
0.8204 
0.9577 
0.9796 


0.8872 
0.8542 
0.8666 
0.7788 


NoRurt>an  area 

Wage  index 

Ohk) 

0  8613 

Oklahoma  

0  7590 

Oregon 

1  0303 

Pennsylvania  

08462 

Puerto  Rk» 

04356 

Rhode  Island'  

South  Carolina 

0  8607 

South  Dakota 

0  7815 

Tennessee  

Texas  

0.7877 
0  7821 

Utah 

0  9312 

Vermont 

09345 

Virginia .■. 

Virgin  Islands 

O8504 
07845 

Washington „ 

West  Virginia  

Wisconsin  

1.0179 
0.7975 
6.9162 

66974 
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ADDENDUM  B2.— Wage  Index  for      ''"^*«  ****  4iaM)i-p 
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NonurtMnarea 

Wage  index 

Wyoming 

0.9007 

^A>  counties  within  the  State  are  classified 
utt)an. 
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ADDENDUM  c~  CASE  MIX  ASSESSMENT  TOOL  (CMAT)  DRAFT  7.0  version  1.0 

For  research  purpoKs  only  -  Fiaal  opcrrtiMMrf  iartnuiicBt  wHi  reUia  ofUy  iteag  icfd  far  CMt  ■{>.  Piper  vmiw  of  automated  CMAT. 


I.  Name  of  Patient  (last,  first.  Ml,  suffix) 


2.  Medicare  Nuinbcr 

3.  Medical  Record  Number 

4.  Medicare  Facility 
Identincation  Number 

5.  Gender  I  Male 
6.DateorBirth    (MM-DD-YVTY) 
7.  Education 

(Highest  Level  Completed) 
1.  NoM^hooling 
,      2.  8th  grade/less 
3.9-iri'rades 


2.  Female 


I    I    I    I    '   I    I  1 


4.  High  school 

5.  Technical  or  trade  M:hool 

6.  Some  college 

7.  Bachelor 'sUegree 

8.  Graduate  F 


8.  Nnnibcr  of  f^ychiatiic  Admissioin Recoti  the  number  of 
litetime  psychiatric  admissions,  not  inciudine  this  one. 


0.  None 
2.4-10 
■laherorMedicai 


I   I   I   I   I   I   I   I 


10.  Legal  Status 

1 .  Voluntary 

2.  InvoluntaiA  (e.g..  civil  court  hold,  admitted  bv  guardian) 
.V  Criminal  court  hold  (ec,  forensic) 

1 1  .\dmission  Date(MM  DD  YVYY ) 

12.  Assessment  Date(MM-DD-YYYY) 

1 3 .  Type  of  Hospital 

1.  Freestanding  psychiatric  hospital 

2.  Exempt  unifin  a'generjl  hospital 

3.  State  psychiatric  hospital 

4.  Federal  psychiatric  hospital 

5.  Other 


I    I    I    I    I    I    I 


14.  Housing  Status:  Availabilit>  of  housing  at  discharge 
0.  No 1 .  Yes 2.  Discharge 


not  expected 


III  \1  Rl( 


•  MOKHII)  ( 


1 5.  Psychiatric  Diagnoses  During  Stav 

lCD-4  codes  at  admissioa 


16.  Medici 


ICD-9  codes  currrNt 


]-L 


edical  Diagaoses/  Complexities  Ouriag  Stay 

Ciondition  is  unstable  or  out  of  control 

K'D-9  axk-s UNo  I  Vcs 


1 7.  Depressed  (C  ixie  for  indicators  observed  in  the  last  3  days) 

0.  Not  exhibited 

1 .  Not  exhibited  hi  last  three  days  but  is  reported  to  be  present 

2.  Exhibited  1-2  of  last  3  davs 

3.  Exhibited  daily,  not  persistent 

4.  Exhibited  daily,  persistent 

a.  Facial  Expression:  sad.  pained,  worried  facial  expression 
(e.g..  furrowed  brow) 

b.  Tearfulness:  crying,  tcarililness 

c.  Negative  or  Depressive  Statements:  patient  made  negative  statements 
(e.g.,  "Nothing  matters;  I  would  rather  be  dead;  What's  the  use; 

Let  iTic  die  ;  rcgitils  having  lived  so  lonu) 

d.  Anxious  Complaints:  repctitiv  e  anxious  complaints  (non-health  related) 
(e.g.,  persistently  seeks  attention  reas.suranee) 

e.  Fears/Phobias:  expression  ( includirig  non-verbal  1  of  what  appear  to  be 
unrealistic  tears  (eg,  fear  of  bcine  iibaiidoned.  of  being  lefi  alone,  of 
being  with  others)  or  inten.se  fear  of  specific  objects  or  situations 

f.  Health  Complaints:  repetitive  health  complaints  (e.g.,  persistently 

seeks  medical  attention;  excessive  concerns  with  bodily  functions) 

g.  .4nger:  persistent  anger  with  self  or  others  (e.g..  easily  annoved; 
anger  at  care  recc i v  ed ) 


CM.AT.  DRAFT  7.0  v  1.0    February  1 1.  2003 
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CASE  MIX  ASSESSME  NT  TOOL  (CMAT)  DRAFT  7.0  version  1.0 

For  rcMsrdi  purposes  ooly  -  Fiaal  operatioul  iastrulneat  will  reUin  only  items  useful  for  case  nix.  Paper  vctshm  of  automated  CMAT. 


18.  Ps}-cliotic  S>inptoiiK  (Code  for  indicators  obsen-ed  in  the  last  3  days) 

0.  Not  exhibited 

1 .  Not  exhibited  in  last  three  days  but  is  reported  to  be  present 

2.  Exhibited  1-2  of  last  3  days 

3.  Exhibited  daily,  ioi  persistent 

4.  Exhibited  daily,  persistent 

a.  Hallucinations:  Erroneous/false  nerception  iiivolv ing  any  of 
tne  senses  (heanna.  vision,  smerl  tasfe,  loucn) 

b.  Delusions:  Fixed  fals :  beliefs  or  thoughts 

c.  Disorganized  Thinlui  ig/Speech:  Loosening  of  associations, 
Mocking,  fli^t  of  idet  s.  langcntiality.  circumstantiality,  etc. 


19.  Mania  -  grandiosity, 
ideas,  distractibility 
in  last  3  days. 

0.  Not  exhibited 


talkativeness,  racing  thoughts/tlight  of 
agj  iation.  initabilit>'.  Indicate  if  exhibited 

I .  Exhibited  I  -2  of  last  3  days    2.  Exhibited  daily 


20.  Danger  to  Otiiers  (Co^e  for  most  recent  incidence) 

0.  Never  exhibited 

1 .  Instance  prior  to  the  last  year 

2.  Instance  ni  the  U  st 

3.  Instance  In  thcia  st 

4.  Instance  in  the  U  $1 

a.  Violence  toward  Otli^ 

b.  Violent  ideation 


year 
30  days 
3  davs 


21.  Aggression  (Code  for 

0.  Not  exhibited 

1.  Not  exhibited  in 

2.  Exhibited  l-2ofllast 

3.  Exhibited  daily, 

4.  Exhibited  datlv. 

a.  Vertiai  Aggression 

b.  Physical  Agression 


requenc)  within  the  last  3  days) 


last  three  days  but  is  reported  to  be  present 
last  3  days 
not  persistent 
Krsistent 

e.g.,  attack  or  assault)     


Drml  ig 


tlrnn 


.    .       0.  Memory  OK  " 
b.  L4Mig-temi  nferaor)- 

0.  Memory  OK  " 


d. 


0.  Memory  OK 


a  self-injurious  act  in  the 

I.  Yes 


22.  SeMnnjury  and  Suidd^lity 

a.  Considered  perfoi 
last  30  days 

O.No  

b.  Sdf-lnjurious  attemi  it  (Code  tor  most  recent  instance) 

0.  Never  ' 

1 .  Attempt  more 

2.  Attempt  in  the 

3.  Attempt  in  the 

4.  Attempt  in  the 

c.  Intent  of  any  self-inji^ioi 

0.  No/No  attempt 

d.  Suicide  plan  -  Patici^ 

O.No 


list 
list 
list 


I  year  ago 
ist  year 
ist  30  days 
St  3  days 
ious  attempt  was  to  kill  him/herself 

1  Yes 

has  a  current  suicide  plan 

I.  Yes 


[ID 


CD 


.  23.  Ctwnitive  Function  /  Ci  mmunicalion 

a.  ^ort-term  memory  OK  -  seems^appears  to  recall  after  5  minutes 
r  Memory  Problem  ,,  ,. 

f  pK  -  seems/appears  to  recall  distant  past 

I .  Mentory  Problem 
,  Procedural  m'emorv  OK  -  Can  perform  all  or  almost  all  steps  in  a 
multi-task  sequence  t  rithout  cues  for  initiation 
1.  Memory  Problem 


Situational  memon^  OK  -  Both  recocnizes  statT names/faces  frequently 
encountered  AND  Iqiows  location  ofplaces  regularly  visited  f— 

(bedrtx)m.  dining  room,  activity  room,  therapy  room  J  I 

0.  Memory  OK        I   Memory  Problem 
i.  DaHy  dedsioii  makinfe:  How  well  patient  makes  decisions 
about  organizing  the  i  ay  (e.g.,  when  to  get  up  or  have  meals, 
which  clothes  to  weai  or  activities  to  do) 

0.  ladepeadcnt  -  <i  ecisions  consistent'reasonable 

1.  Modifictf  Indefi  eadcace  -  some  dilficulty  in  new  situations  only 

2.  Miaimaly  Imp  lired  -  in  specific  simations.  decisions  become  poor 
and  eues>'superv  sion  necessary  at  those  times  >■ 

3.  Moderaiel)  Im  Mired  -  decision  is  con.sis-tantly  poor,  cue&'supervision 
required  at  all  til  les 

4.  Severely  Impai  ed  -  ncvcr/ranrly  makes  decisions 

f.  Insight  into  mental  I  ealth  problems  -  Degree  of  patient  insight 

0  Hull  I. Limited  2.  None 

g.  Making  self  understo^  (Expression)- Expressing  information  content - 
however  able 

Q.  linderstood — E^piesses  ideas  without  difficulty 

1.  Usualy  undent  lod    Difficulty  tindii^  woids'or  finishing  thoughts 
BLT  ff  given  tin  c.  little  or  no  pinnipting  leauired 

2.  OIkea  uiderstot  i  -  Diificiilt>'  finding  u-oras  or  linishing  thoi^ts. 

wonyhig  usual  y  roquiicd 

3.  Swnewnes  uMh  rstood  -  >\bility  is  limited  to  coiKTCte  lequcsts 

4.  Rardy/never  ui  dentood 


cn 
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24.  Signs  and  Symptoms  (Code  for  indicators  observed  in  last  3  days) 
O.No  I, Yes 

a.  Dry- mouth 

b.  Nausea 
c  Constipation 

d.  Impaired  Balance/ataxia 

e.  Edema 


25.  Healtii  Problems: 

a.  Pain  -  Frequently  complains  or  shows  evidence  of  pain  in  last  3  days 

.  Less  than  daily  2.  Daily 


0.  None 


I. 


b.  Sleep  Problems  -  Any  steep  problems  present  on  2  or  more  of  the  last  3  davs 
mcludmg  awakening  earlier  than  desired,  difficulty  falling  asleep,  restless  or 
nonrestftil  sleep,  too  much  sleep,  interrupted  sleep.  , — 

O.No  1  Yes 


26.  Substance  Abuse/Dependence 

a.  An  increase  in  eitlier  amount  or  frequencv  of  substance 
use  within  the  past  30  davs 

O.No  I.  Yes 

b.  Unable  to  control  substance  use  within  the  past  30  days 

O.No  I.  Yes 


c.  Substance  Abuse  Withdrawal:  Severity  of  signs  or  symptoms  possibly  indicative 
of  withdrawal  from  alcohol  or  drugs.  Code  foTmost  severe  level  in  last  3  days 

0.  None 

1.  iMHd  -  symptoms  typical  of  early  stages  of  withdrawal  (cu.,  agitation,  "jmcrs" 
craving,  hostility,  gastrointestinal  upset  anxiety,  vivid  drealning) 

2.  Moderate  -  increased  se\ent\  of  earlv  indicat6i>i.  weakness,  sweating, 
hot  flashes,  fainting,  muscle  twitching 

3.  Severe  -  symptoms  typical  of  late  stages  of  withdrawal  (e.g.,  exhaustion 
seizures,  tremors,  tachycardia,  disorientation,  hyperventilation) 

d.  Intentional  Misuse  ofMedication  -  Misuse  of  prescription  or 
over-the-counter  medications  in  the  past  30  days  (e.g.,  uses  ^ 
medication  for  puqjosc  other  than  intended) 

0.  No  I .  Yes 


27.  Histor>'  of  Abuse  Towards  Patient 
6.  No  1 .  Yes 

a. /\ny  history  of  physical  abuse  or  assault 

b.  Any  history  of  sexual  atnise  or  assault 

c.  Any  history  of  emotional  abuse 


28.  .Activities  ofDaily  Living:  Code  for  self-performance,  last  3  days 

0.  Iniepea&ent  -  no  help,  schip,  or  supervision  -  or  help,  setup  or  supervision 
provided  only  I  or  2  times 

1.  Setup  help  only  -  article  or  device  provided  or  placed  within  reach  of 
patient  ?  or  more  times 

i  2.  Supervision  -  oversight,  encouragement  or  cueing  provided  3  or  mote 

times    OR    supervision  ( 1  or  more  times)  plus  physical  assistance  provided 
only  I  or2  tinies(foratotalof3ormoreepisodes6fhelporsupervision) 

3.  Umitcd  Assistance   patient  highly  involvcti  in  activity;  received  physical 
■  help  in  guided  maneuvering  of  limlK  or  other  non-weigh't  bearing  assistance 

3  or  more  limes  OR   combination  ofnon-weightlxHiring  help  wiHi  more  help 
provided  only  1  or  2  times  (tor  a  total  of  J  or  more  episodes  of  physical  help) 

4.  Extensive  Assistance     patient  performed  part  of  activity  on  own  (."W'.  or  more 
of  subta-sks)  BUT  help  of  the  following  typets)  was  provided  3  or  more  nmes: 

Wcieht-bcaring  support  (e.g.,  holding  weight  of  limb,  nvnk) 
-Full  performance  by  another  of  a  task  (some  of  the  time)  or  discrete  sublask 

5.  Maximal  Assistaoee    patient  was  involved  and  completed  less  than  5(f/o  of 
suWasks  on  own,  received  weight  beanng  help  or  hill  performance  of  certain 
subtasks  3  or  more  times.  Includes  two  person  assists  where  the  patient 
completes  less  than  50%  of  subtasks  on  own 

6.  Total  Dependence     full  performance  of  activity  by  othcr(s) 
8.  Activity  did  not  occur 

a.  Personal  Hygiene:  how  patient  maintains  personal  hygiene.  Includes 
.  combing  hair,  brushinc  teeth,  shaving^  applying  makeup,  controlling  body 
odor,  washing'drying  face,  hands,  and  perineum  (exclude  baths  &  showers 


b.  Locomotion:  how  patient  moves  between  locations  in  his  or  her  room  and  j 1 

adjacent  corridor  on  same  floor.  If  in  wheelchair,  self  sufficiency  once  in 
wheelchair  — — 

c.  Toilet  Use:  How  patient  uses  the  toilet  room  (or  commode,  bedpan,  urinal)  f" 

d.  Eating:  How  patient  eais  and  drinks  (regardless  of  skill).  Includes  intake     | 

of  nourishment  by  other  means  (e.g.,  tube  feeding,  total  parenteral  nutrition] 
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29.  CapKity  to  Perform  Instrimeatal  Activities  of  lM|yLivii« 

If  paliciH  hod  been  required  \o  carr>'  oul  Ihc  activity  over  the  last  24  iHian. 
spivuldie  aiiii  code  for  »h»i  aiiu  consider  the  patient's  capacity  (ability)  would  have 
hcen  to  pcrfonn  the  activity  at  thai  lime 

•.  ladepcadeat   woiid  have  required  no  help,  setup,  or  supervision 

1.  Sdap  Hc^i  Oalv  -  would  have  required  help  that  would  have  been  limited 
to  providing  or  pfaclng  articlc.'deviec  within  reach  of  patient:  could  have 
performed  all  other  tasks  on  own 

2.  SupervisioB  -  wou  d  have  required  oversight,  encouragement,  or  cuemK 

3.  limited  Assistaao  i  -  on  some  occasion(s)  could  have  done  on  own.  other 
times  would  have  n  quired  help 

4.  Moderate  Assistai  ce  while  patient  could  have  been  involved,  would 
have  required  prcsc  ice  of  helper  at  all  times,  and  would  have  performed 
50%  or  more  of  sul  itasks  on  own 

5.  Maiimal  Assistai*  :e  while  patient  could  have  been  involved,  would 


feQ^MPo?^ 


ince  of  helper  at  all  times,  and  would  have  performed 
■Masks  on  own 


6.  Total  Dcpeadence   full  performance  by  otherts)  of  activity  would  have 
been  reouired  at  all  times  (no  residual  capacity  exists) 

a.  Meal  Preparation:  How  iticals  arc  ptcpared  (e.g.,  planning  meals, 

cooking,  asiscmbllng  ingi  edicnts.  setting  out  food  and  utensils) 

b.  Managing  Medicatioiis:  low  medications  arc  managed  (e.g., 
rcnicmbcring  to  take  med  icines,  opening  bottles,  taking  cooect 
drug  dosages,  giving  inje  rlions.  applying  ointments) 

c  Transportatien:  How  pal  lent  travels  by  vehicle  (e.g..  gets  to 
places  beyond  walking  di  itance) 


[ZH 


30.  Bladder  Continence:  In  •  he  last  3  days,  control  ofurinary 
bladder  function  (include !  dribbiinu) 

0.  Continent  -  CompI  :tc  contror-  DOES  NOT  USt  any  type  of  catheter 
or  other  urinarv  col  ection  device  ' 

1.  Continent  With  C  itheter  -  Ciomplete  control  with  use  of  catheter  or 
urinary  collection  di  vice  that  doesn't  leak  unnc 

2.  Infrequent  Inconti  nence  -  Not  incontinent  over  last  }  days,  but 
patient  docs  have  ii  continent  episodes 

3.  Episode  of  inconti  lence  -  On  one  day 

4.  Occasionally  Inco  itinent  -  On  two  days 

5.  Frequently  Incontinent  -  Tended  to  be  incontinent  daily,  but  some 
control  present  (cuj,  during  davi 
Lncontinenl  -  Inad^^uate  control  of  bladder 

urine  output  from  bladder. 


EZI 


32.  Past  ECT:  Time  since  lastpCT 

0.  Never  received 

1 .  InstatKe  prior  to  the  last  year 

2.  Instance  in  the  last  yfar 

3.  Instance  in  the  last  i )  days 

4.  Instance  in  the  last  3  days 


CZl 


33.  Control  Interventions  (C|Kle  for  use  of  each  device  in  the  last  3  days) 

0.  Not  used 

1 .  Less  than  daily  u.sc 

2.  Daily  ase  -  night  on  y 

3.  Daily  use  -  day  onl; 

4.  NigKt  and  day,  but  i  lot  constant 

5.  Constant  use  for  fill  24  hours  (with  periodic  release) 
a.  Meciianical  restraint,  no  ambulation 

.  b.  Mechanical  restraint,  ambulation  possible 

c.  Chair  prevents  rising    i 

d.  Physical/manual  restraint  by  staff 

e.  Seclusion  room  i 


I    II)      I     S     I      \1',     Kl     >^l     I      I    ^ 


In  the  last  3  days,  or  since 
For  each  test  use  the  follow 


0.  Not  evaluated 

1 .  bvaluated.  met  cri 

2.  Evaluated,  did  not 

34.  WhHe  Blood  Count,  WB^ 

35.  Head  CT  or  MRl:  criten  i 
white  matter  hyperdensit^ 

36.  Lithium  Toncir\':  critcriii 


at  mission,  code  for  the  most  recent  test, 
i  ig  codes: 


cria 

ncct  criteria 
criteria  -  range  3 .8  - 1 0.8 

-  No  hemorrhages,  infarcts,  masses,  or 
1. 2 or  lower 


37.Compleled^ 


(last,  first.  Ml,  suffix,  degree 
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24  CFR  Pwto  1006  antf  1007 
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Housing 


:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUP. 
ACnON:  Final  rule. 
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(kant 

N. 

adds  a  n( 

andCoi 
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housing 


This  rule  issues  as  final,  and 
responds  to  public  comments  on,  an 
interim  rule  published  on  June  13,  2002, 
to  implement  procedures  and 
requirements  for  two  nerw  programs  to 
address  the  hoiislhg  needs  of  Native 
Hawaiians.  The  Nativeiiawaiian 
Housing  Block  Graniprogram  will 
provide  housing  blodE  grants  to  fund 
afibrdable  hoiisingwrtivities.  The 
Section  184A  Loan  Guarantees  for 
Native  Hawaiian  Housing  program  will 
provide  Native  Hawaiian  families  with 
greater  access  to  private  mortgage 
resources  by  guaranteeing  loans  for  one- 
to  four-femily  housing  located  on 
Hawaiian  Home  Lands. 
DATES:  Effective  Date:  December  29, 
2003. 

FOR  RNmCR  MF0RMAT10N  CONTACT: 
Edward  Fagan,  Office  of  Native 
American  ^ograms.  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-5000,  telephone  (202)  401-7914. 
(This  is  not  a  toll-free  number.) 
Individuals  with  speech-or  hearing- 
impairments  may  access  this  nimiber 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-677-8339. 
8UPP1.EIIEIITARY  MFOfMAHON: 

L  Background 

Section  513  of  the  Hawaiian 
Homelands  Homeownership  Act  of 
2000,  Subtitle  B  of  Title  V  of  the 
American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
(Pub.  L.  106-569,  approved  December 
27,  2000)  (HHH  Act)  amends  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.)  (NAHASDA)  by  adding  a 
new  "Title  Vni — Housing  Assistance  for 
Native  Hawaiians."  Title  Vm  (the  Act) 
establishes  a  program  of  block  grant 
assistance  to  provide  affordable  housing 
for  Native  Hawaiians  that  is  closely 


n  the  Indian  Housing  Block 

;)  program  under 
A.  Section  514  of  the  HHH  Act 
Section  184A  to  the  Housing 
unity  Development  Act  of 
~  orize  a  new  program  of 
guarantees  for  Native 
Hawaiians  based  upon  the  Section  164 
Loan  Guarantee  for  Indian  Housing 
pnwram.i 

HuD  published  an  interim  rule  on 
June  13,  ^002  (67  FR  40774).  to 
implement  the  Act  at  24  CFR  part  1006 
as  the  Na^ve  Hawaiian  Housing  Block 
Grant  (NHHBG)  program,  and  to 
implement  the  Section  184A  Native 
Hawaiiaq  Housing  Loan  Guarantee 
program  [Section  184A  program)  at  24 
CFR  part{1007.  Public  comment  was 
also  invifed  on  the  two  new  programs  of 
housing  Assistance  for  Native   ^ 
Hawaiia^.  This  rule  issues  as  final,  and 
responds  to  public  comments  received 
on,  the  Ji  ine  13,  2002,  interim  rule. 

n.  ReqM  me  to  PaUic  Comment  on  the 
Interim  Knl^ 

The  public  comment  period  on  the 
Jime  13,  ^002,  interim  rule  closed  on 
2002.  HUD  received  four 
on  the  interim  nile. 
were  received  from  a 
organization,  a  county  agency, 
and  two  agencies  of  the  state  of  Hawaii. 
The  comments  received  are  organized 
below  in  this  section  of  the  preamble  to 
correspo  id  to  the  rule  section  that  is 
addresse  i  by  the  comment.  The  HUD 
response  follows  each  comment. 

Section  :  006.10    Definitions 

Comm  ent:  The  definition  of  "housing 
area"  sh(  mid  be  expanded  to  include 
lands  ou  side  the  jurisdiction  of  the 
Departm  mt  of  Hawaiian  Home  Lands 
(DHHL),  and  lands  other  than  the 
Hawaiiai  i  home  lands  (Hawaiian  Home 
Lands)  b  scause  there  are  many  native 
Hawaiia  is  who  should  qualify  for 
assistanqe  on  the  basis  of  income,  but 
have  not  received  a  DHHL  lease. 

HUD  I  ssponse:  The  language  of  the 
definitia  a  of  "housing  area"  in  the  rule 
is  the  sa  ae  language  that  appears  as  the 
definitio  a  of  "housing  area"  in  section 
801(5)  o  the  Act,  and  HUD  may  not,  by 
regulatif  n,  substantively  change  this 
statutor]  definition. 

Coma  ent:  In  the  definition  of  "Native 
Hawaiia  i,"  DHHL's  certification  that  an 
individu  al  is  a  bona  fide  lessee  should 
be  inclu  led  as  acceptable  evidence  that 
an  individual  is  a  Native  Hawaiian, 
along  with  genealogical  records, 
verificat  on  by  elders,  and  birth  records. 

HUD  1  esponse:  Section  1006.301  sets 
forth  th(  statutory  requirement  that 
eligibilii  y  is  limited  to  Native  Hawaiian 
families  who  are  eligible  to  reside  on  the 


August 
comme: 
Commt 
nonpro! 


Hawaiian  Home  Lands.  HUD  agrees  that 
an  individual  who  is  a  bona  fide 
homestead  leasehtrfder  satisfies  the 
NHHBG  program  requirement  that  the 
£unily  is  eligiUe  to  reside  on  the 
Hawaiian  Home  Lands.  The  lease  is 
sufficient  to  document  the  requiremoit. 

Section  1006.101    Housing  Plan 
Requirements 

Comment:  Since  no  fisderal  fiinds 
were  used  in  constructing  past  units  on 
the  Hawaiian  Home  Lands.  DHHL 
should  not  be  required  to  repent  on  the 
condition  or  disposition  of  diose 
dwellings. 

HUD  response:  The  housing  plan 
requirements  of  §§  1006.10l(b)(vii)  and 
(viii),  which  this  comment  addresses, 
are  taken  directly  from  the  authorizing  " 
statute  (see  25  U.S.C.  4223(c)(2)(DMvii) 
and  (viii)).  In  general,  the  statutory 
provisions  for  a  housing  plan  reqiiire  a 
more  comprehensive  approach  that 
looks  at  the  use  of  NHHBG  funding  not 
in  isolation,  but  within  the  context  of 
the  overall  housing  needs  of  Native 
Hawaiians  and  the  total  resources 
available  to  address  those  needs. 
Therefore,  even  though  no  federal  funds 
were  used  in  the  construction  of  past 
xaaXs,  it  is  necessary  to  consider  these 
existing  resources  to  better  utilize  the 
new  assistance.  In  addition,  NHHBG 
funding  may  be  used  for  the  demolition 
or  disposition  of  existing  imits,  if  the  - 
DHHL  provides  for  this  activity  in  its 
housing  plan,  even  though  the  units 
were  not  constructed  widi  federal  funds. 

Section  1006.201    Eligible  Affordable 
Housing  Activities 

Comment:  Because  there  are  currently 
no  NAHASDA  (more  specifically, 
NHHBG)  assisted  units  on  the  Hawaiian 
Home  Lands),  NHHBG  funds  cannot  be 
used  in  existing  communities.  DHHL 
would  like  to  enable  existing 
communities  to  use  NAHASDA  funds 
for  model  activities,  resident 
management  and  crime  and  safety 
activities. 

HUD  response:  The  eligible  activities 
in  section  810  of  the  Act  are  "affordable 
housing"  activities.  Subsection  (b)(1) 
covers  development  of  affordable 
housing,  subsection  (b)(2)  covers 
housing-related  services  for  affordable 
housing,  subsection  (b)(3)  covers 
management  services  for  affordable 
housing,  subsection  (b)(4)  covers  crime 
prevention  and  safety  measures  to 
protect  residents  of  affordable  housing, 
and  subsection  (b)(5)  covers  model 
housing  activities.  Subpart  C  of  the 
regulations  reflects  the  statutory 
Isuiguage.  "Affordable  housing"  is 
housing  that  complies  with  the 
requirements  for  affordable  housing  in 
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the  statute  and  regiilations. 
Notwithstanding  the  fact  that  the 
housing  in  existing  communities  was 
not  developed  with  NHHGB  funds, 
NHHBG  hmds  may  be  used  to  assist 
existing  communities  if  the  existing 
housing  complies  with  the  requirements 
for  affordable  housing.  HUD  notes  that 
under  both  section  813(b)  of  the  Act  (25 
U.S.C.  42320)))  and.  §  1006.305(d)  of  the 
regulations,  housing  assisted  with 
NHHBG  funds  pursuant  to  the  exception 
to  low-income  requirement  at  section 
809(a)(2)(B)  of  the  Act  (25  U.S.C. 
4228(a)(2)(B)),  and  §  1006.301(b)  of  the 
regulations,  shall  be  considered 
affordable  housing  for  purposes  of  the 
Act. 

Section  1006.220    Crime  Prevention 
and  Safety  Activities 

Comment:  DHHL  would  like  to 
provide  services  within  existing 
communities,  even  if  there  are  no 
NAHASDA-assisted  imits  within  the 
commimities  at  the  present  time. 

HUD  response:  HUD's  response  to  the 
comment  on  §  1006.201  addresses  this 
issue. 

Section  1006.225    Model  Activities 

Comment:  DHHL  would  like  to 
provide  services  within  existing 
communities,  even  if  there  are  no 
NAHASDA-assisted  units  within  the 
communities  at  the  present  time. 

HUD  response:  HUD's  response  to  the 
comment  on  §  1006.201  addresses  this 
issue. 

Eligible  Activities  (Subpart  C  Generally) 

Comment:  In  the  case  of  activities 
such  as  site  improvements  or 
development  of  utiHties  that  benefit  the 
whole  community,  "all  units  in  a 
project  shoidd  be  considered  as  Eligible 
Low-Income  Families"  if  the  families  in 
the  project  are  existing  residents  and 
any  of  the  following: 

(a)  The  median  income  of  the 
Hawaiian  Home  Lands  area  in  which 
the  project  is  located  is  less  than  80 
percent  of  the  median  income  of  the 
state  of  Hawaii  (based  on  the  most 
recent  U.S.  Census  data  available);  or 

(b)  The  project  has  a  poverty  rate  of 
at  least  20  percent;  or 

(c)  The  project  is  located  in  a  low- 
income  area  of  the  U.S.  Treasury 
Department's  Community  Development 
Financial  Institutions  (CDFI)  Fund  On- 
line Help  Desk  Maps. 

There  should  be  criteria  to  qualify 
whole  communities  as  low-income 
because  where  there  are  existing 
residents,  the  effort  to  certify  individual 
families  as  low-income  becomes  em 
imposition  on  the  residents  and 
burdensome  to  the  DHHL.  The  rule 


should  not  serve  as  a  disincentive  to 
provide  affordable  housing  activities  in 
existing  commimities. 

HUD  response:  The  authorizing 
statute  permits  exceptions  to  the  low- 
income  requirement  and  allows  NHHBG 
funds  to  be  used  for  housing  activities 
under  model  programs  that  are  designed 
to  carry  out  the  purposes  of  title  Vm  of 
the  Act.  The  use  of  NHHBG  funds  under 
the  low-income  exception  and  for  model 
activities  both  require  HUD  approval. 
HUD  encourages  the  submission  of 
specific  planned  model  activities  and 
requests  for  exemptions  for  review  with 
conformity  to  the  Act's  requirements. 

Comment:  The  rule  restricts  the  use  of 
funds  to  communities  in  which  there 
are  existing  NAHASDA-assisted  units, 
and  prevents  DHHL  from  strengthening 
or  enabling  existing  communities  with 
NAHASDA  funds.  [Note:  Although  the 
comment  spoke  of  "NAHASDA-assisted 
units"  and  "NAHASDA  funds"  it  is 
clear  that  NHHBG  assistance  is  the 
intended  subject.] 

HUD  response:  HUD's  response  to  the 
comment  on  §  1006.201  addresses  this 
issue. 

Comment:  There  may  be  a  need  to 
improve  off-site  infrastructure  to  access 
DHHL  property  through  non-DHHL 
properties.  The  current  rule  appears  to 
preclude  such  projects.  Expanding  the 
definition  of  "housing  area"  would 
allow  funding  of  off-site  infrastructure 
improvements. 

HUD  response:  Under  section 
810(b)(1)  of  the  Act,  the  development  of 
affordable  housing  may  include  both 
site  improvements  and  the  development 
of  utilities  and  utility  services.  Site 
improvements  must  be  on  the  site  of  the 
affordable  housing.  The  affordable 
housing  must  be  located  on  a  "housing 
area"  which  is  defined  by  section  801(5) 
of  the  Act  to  mean  an  area  of  the 
Hawaiian  Home  Lands  with  respect  to 
which  the  DHHL  is  authorized  to 
provide  assistance  for  affordable 
housing  under  the  Act.  Although  the 
affordable  housing  must  be  located  on 
the  Hawaiian  Home  Lands,  the  utilities 
need  not  necessarily  be  located  there. 
However,  the  utilities  must  be  for  the 
affordable  housing. 

Section  1 006.310    Rent  and  Lease- 
Purchase  Umitations 

Comment:  For  rratal  and  rent-to-own 
units,  each  entering  family  must  qualify 
as  low-income.  For  homeownership, 
only  the  initial  family  must  qualify  as 
low-income. 

HUD  response:  The  regulatory 
requirements  reflect  the  statutory 
requirements  at  section  813(a)  of  the  Act 
(25  U.S.C.  4232(a)). 


Comment:  Because  the  monthly 
maximum  rent  or  lease-purchase 
payment  may  not  exceed  30  percent  of 
a  low-income  family's  income,  this  cap 
may  preclude  the  establishment  of  flat 
rents  or  lease-purchase  payments  based 
on  operational  costs  or  market  factors. 

HUD  response:  The  30  percent  of 
income  requirement  is  statutory  (25 
U.S.C.  4230(a)(2),  section  811(a)  of  the 
Act)  and  applies  "in  the  case  of  any 
low-income  family."  Where  a  family 
that  is  not  low-income  is  assisted,  if 
permitted  under  the  exception 
discussed  earlier  in  this  preamble,  the 
30  percent  of  income  requirement  does 
not  apply.  [See  §  1006.310(c).) 

Section  1006.315    Lease  Requirements 
Comment:  Currently  DHHL  will  take 
action  against  the  lessee  only  if  the 
illegal  activity  is  conducted  on  the 
leased  premises. 

HUD  response:  The  regulation  allows 
this  flexibility,  and  provides,  at 
§  1006.315(f).  that  "the  DHHL,  owner,  or 
manager  may  terminate  the  tenancy." 
(Emphasis  added.)  Termination  is 
discretionary,  not  mandatory. 

Section  1006.320    Tenant  or 
Homebuyer  Selection 

Comment:  DHHL  plans  to  use  current 
state  administrative  rules,  which  govern 
the  awarding  of  leases  to  applicants  on 
the  waiting  lists  for  Hawaiian  Home 
Lands  with  the  addition  of  the 
NAHASDA  income  requirement  for  this 
purpose. 

HUD  response:  The  policies  and 
criteria  adopted  by  the  DHHL  as 
required  by  the  Act,  must  be  available 
for  review  by  HUD,  and  the  housing 
plan  submitted  aimually  by  the  DHHL 
must  contain  a  certification  that  the 
DHHL  has  such  policies  in  effect.  HUD 
will  bring  any  concerns  it  may  have 
with  respect  to  such  policies  to  the 
DHHL's  attention  upon  conducting  such 
reviews. 

Section  1006.330    Insurance  Coverage 

Comment:  Would  HUD  be  required  to 
be  named  as  an  additional  insured  on 
homeowner  units  funded  by  the  Act  or 
does  the  insurance  requirement  apply 
only  on  rental  imits  purchased  or 
constructed  by  DHHL  with  NAHASDA 
funds  and  owned  and  managed  by 
DHHL? 

HUD  response:  The  insurance 
requirement  is  intended  to  preserve  the 
NHHBG  investment  in  affordable 
housing  and  not  to  provide  any 
compensation  to  HUD.  HUD  is  not 
named  as  an  additional  insured  on  any 
units,  but  the  DHHL  must  require  the 
owner  of  any  rental  or  homeownership 
unit  assisted  with  more  than  $5,000  of 
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NHHBG  funds  to  obtain  insurance 
sufficient  to  cover  the  replacement  cost 
of  the  unit. 

Section  1006.335    Use  of  Nonprofit 
Organizations  and  Public-Private 
Partnerships 

Comment:  Because  of  the  limited 
number  of  experienced  nonprofit 
developers  in  Hawaii,  the  requirement 
to  work  with  nonprofits  to  the  extent 
practicable  may  serve  as  an  obstacle  to 
the  development  of  affordable  housing. 

HUD  response:  The  DHHL  is  in  the 
best  position  to  determine  the  extent  to 
which  it  is  practicable  to  work  with 
nonprofits.  This  requirement  is  not 
intended  to  hinder  the  DHHL's 
afiiprdable  housing  efforts.     - 

Section  1006.340    Treatment  of 
Proffom  Income 

Comment:  New  grant  funds  shoidd  be 
accessible  even  if  there  is  available 
program  income  remaining,  because  it 
may  be  impracticable  to  e)diaust  all 
program  income  first. 

HUD  response:  The  requirement  to 
disburse  program  income  first  in 
§  1006.340(b)(3)  merely  repeats  the 
govemmentwide  requirements  of  Office 
of  Management  and  Budget  (OMB) 
Circular  A-102,  "Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State,  Local 
and  Federally  Recognized  Indian  Tribal 
Governments,"  which  has  been  adopted 
by  HUD  at  24  CFR  part  85.  It  is  not 
necessary  to  exhaust  all  program  income 
first  as  the  comment  states.  Under  24 
CFR  1006.340(c),  if  the  total  amoimt  of 
program  income  received  in  a  single 
year  does  not  exceed  $25,000,  then  the 
amount  is  not  considered  program 
income  and  is  not  subject  to  the 
requirement  that  it  be  disbursed  before 
disbursing  additional  NHHBG  funds. 
Program  income  would  not  have  to  be 
disbursed  unless  and  imtil  it  is 
determined  that  the  $25,000  threshold 
has  been  crossed.  The  requirement  is 
intended  to  avoid  the  stockpiling  and 
non-use  of  program  income. 

Section  1006.345    Labor  Standards 

Comment:  DHHL  partners  with 
nonprofits  that  use  self-help  and 
volunteer  labor  to  bring  down  housing 
costs  for  low-income  families.  These 
efforts  woiild  be  hampered  by  a  wage 
requirement 

HUD  response:  Volunteer  labor  is 
specffically  exempted,  under  the 
conditions  specified  in  section  805(b)(2) 
of  the  Act  (25  U.S.C.  4225(b)(2)),  and 
§  1006.345(d)  of  the  regulations,  from 
the  wage  requirement. 


Section  1 107.1    Purpose 

Commi  nt:  The  purpose  sectionrof  the 
regulatioi  is  states  that  HUD  tmderstands 
homestea  i  leases  have  unique  legal 
status;  tb  irefore,  HUD  is  aware  that 
homestea  i  leases  are  not  alienable. 

HUD  n  sponse:  Section  208(6)  of  the 
Hawaiian  Homes  Commission  Act 
(HHCA)  I  rovides  that: 

The  less  se,  vrith  the  consent  and  approval 
of  the  coni  mission,  may  mortgage  or  pledge 
the  lessee' t  interest  in  the  tract  or 
improvem  »nts  thereon  to  a  recognized 
lending  in  ititution  authorized  to  do  business 
as  a  lendii  g  institution  in  either  the  state  or 
elsewhere  in  the  United  States;  provided  the 
loan  secured  by  a  mortgage  on  the  lessee's 
leasehold  Interest  is  insured  or  guaranteed  by 
the  Federal  Housing  Administration, 
Departmei|t  of  Veterans  Affairs,  or  any  other 
federal  agtncy  and  their  respective 
successor^  and  assigns,  which  are  authorized 
to  insure  c^  guarantee  such  loans,  or  any 
acceptable!  private  mortgage  insurance  as 
approved  liy  the  commission.  The 
mortgageejs  interest  in  any  such  mortgage 
shall  be  frtely  assignable.  Such  mortgages,  to 
be  effectivB,  must  be  consented  to  and 
approved  by  the  commission  and  recorded 
with  the  department. 

The  H^CA  specifically  permits  the 
lessee  of  ^  homestead  lease  to  pledge  the 
lessee's  interest  in  the  tract  or 
improve]  lents,  which  provides  a 
sufficien  basis  for  mortgage  lending  to 
proceed  i  a  the  imique  circumstances  of 
the  Haw!  iian  Home  Lands.  As  a 
practical  matter,  the  federal 
govemmi  int's  insurance  or  guarantee  of 
the  loan,  rather  than  the  value  of  the 
property  provides  the  actual  financial 
security ;  or  a  lender  to  an  individual 
Native  Hawaiian  borrower  in  these 
transactions.  Under  the  HHCA,  general 
leases  are  clearly  alienable. 

HUD  notes  that  nearly  all  of  the 
commem  s  submitted  on  the  Section 
184A  pn  gram  address  issues  of  loans  to 
individu  d.  Native  Hawaiian  borrowers 
who  hold  homestead  leases,  the  same 
group  of  borrowers  directly  served  by 
the  exist  ng  Federal  Housing 
Adminis  ration  (FHA)  Section  247 
mortgage  insurance  program.  Because  of 
the  uniqi  le  status  of  Hawaiian  Home 
Lands,  tl  e  Section  247  program  focuses 
on  loans  to  individual.  Native  Hawaiian 
borrowe]  s.  This  focus  is  exemplified  by 
one  of  tfa  s  principal  purposes  of  the 
HHCA,  'IPreventing  alienation  of  the  fee 
title  to  tl  e  lands  set  aside  imder  this  Act 
so  that  tl  ese  lands  will  always  be  held 
in  trust  i  }r  continued  use  by  native 
Hawaiiai  is  in  perpetuity,"  HHCA 
§  101(b)( ))).  This  focus  raises  a  niunber 
of  diffici  Ities  in  implementation,  among 
them,  isi  ues  concerning  the  security 
offered  f  >r  a  loan,  and  valuation  of, 
foreclosure  on,  and  sale  after  foreclosiue 
of  the  security.  However,  the  use  of 


Section  184A  loan  guarantees  is  not 
limited  to  individual  homebuyers,  and 
HUD  wishes  to  emphasize  the 
sigmficant  difference  between  the  ne^^ 
SeM::tion  184A  program  tod  the  Section 
247  program. 

The  Action  184A  program  does  not 
merely  duplicate  the  Section  247 
program,  which  focuses  exclusively  on 
loans  to  individual  native  Hawaiian 
families  holding  homestead  leases.  For 
reasons  of  efficiency  and  ease  of 
administration,  and  to  capitalize  on 
familiarity  in  order  to  promote 
acceptance  by  the  lending  industry. 
HUD  intends  to  administer  both  the 
Section  184A  and  Section  247  programs 
in  {fconsistent  manner  with  respect  to 
individual.  Native  Hawaiian  borrowers, 
who  are  eligible  under  either  program. 
But  to  fully  implement,  and  derive  the 
maximum  benefit  from,  the  Section 
184A  program,  HUD  has  concluded  that 
it  will  emphasize  and  strongly 
encourage  the  use  of  the  Section  184 A 
program  in  ways  that  do  not  duplicate 
the  Section  247  program.  ^ 

The  conclusion  for  not  having  the 
Section  184A  program  duplicate  the 
Section  247  program  comes  from  HUD's 
consideration  of  the  broader  range  of 
eligible  borrowers  under  the  Section 
184A  program  statute,  the  flexibility 
permitted  for  eligible  collateral,  and  the 
larger  scale  of  the  activities  that  may  be 
undertaken  with  the  greater  amoimt  of 
guaranteed  funds  available  to  a 
borrower.  HUD,  therefore,  strongly 
encourages  the  use  of  Section  184A  loan 
guarantees  by  the  institutional 
borrowers  (DHHL,  Office  of  Hawaiian 
Affairs,  experienced  nonprofits) 
specifically  made  eligible  imder  the 
statute.  These  institutional  borrowers 
may  negotiate  with  lenders  for  larger 
loans,  up  to  the  limits  HUD  is 
authorized  to  guarantee,  to  obtain 
fijiancing  for  large-sc:ale,  integrated 
infrastructure,  homeownership 
development  projects  on  the  Hawaiian 
Home  Lands.  Section  184A  allows  this 
type  of  community-wide,  rather  than 
single  home,  development  and,  to  the 
fullest  extent  possible.  HUD  encourages 
the  use  of  the  program  for  such  projects. 

Under  such  a  i»oject,  for  example,  the 
DHHL  could  develop  and  pay  for  the 
cost  of  a  number  of  homes  and 
supporting  infrastructure,  using  a 
combination  of  NHHBG  funds  and 
Section  184A  guaranteed  loan  proceeds. 
The  loan  collateral  could  be  any  bonds 
or  notes  the  DHHL  is  authorized  to 
issue.  The  grant  funds  could  cover  the 
infrastructure  costs,  and  the  loan 
proceeds  could  cover  the  cost  of  the 
homes.  If  the  DHIU.  chooses  to  provide 
direct  financing  to  a  Native  Hawaiian 
leaseholder  for  one  of  these  homes,  the 
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transaction  would  require  no  additional 
source  of  funding;  the  DHHL  could  offer 
a  loan  at  the  minimntn  rate  necessary  to 
cover  its  repayment  of  the  Section  184A 
loan;  and  any  payments  made  by  the 
leaseholder  woidd  be  a  direct  offset  of 
the  cost  of  developing  the  home.  HUD 
would  not  have  to  guarantee  or  insiue 
these  loans.  Because  the  infrastructure 
was  paid  for  by  grant  funds,  the 
leaseholder/borrower  is  not  paying  back 
these  costs,  only  the  loan  guarantee 
costs  of  the  home.  Even  if  therewere  a 
nimiber  of  successive  defaults  on  a 
home,  the  home  could  be  ofiiered  at  a 
discounted  price  or  shorter  term  to  each 
successive  leaseholder,  since  the  DHHL 
is  seeking  only  to  recover  its  costs  and 
repay  its  loans,  not  to  make  a  profit. 
Any  gap  in  cash  flow  while  a  defaulting 
leaseholder  is  evicted  and  a  new 
leaseholder  takes  over  would  be  limited 
to  the  monthly  payments  as  they  come 
due  and  not  to  die  entire  cost  of  the 
home. 

The  use  of  Section  184A  loan 
guarantees  as  described  above  may 
proceed  under  the  rule  at  24  CFR  part 
1007  as  currently  written.  HUD  is 
planning  in  a  separate  rule  to  propose 
minimum  financial  viability  and 
development  capacity  and  experience 
requirements  to  determine  what 
nonprofits  are  eligible  for  guarantees, 
but  this  should  not  prevent  planning  of 
Section  184 A  development  projects 
from  proceeding.  HUD  welcomes  the 
opportimity  to  work  with  the  eligible 
institutional  borrowers  to  develop 
viable  projects  on  a  case-by-case  basis. 
The  result  of  using  the  Section  184A 
program  for  this  larger-scale 
development  is  anticipated  to  be  an 
increase  in  the  production  of  affordable 
housing  units  on  a  more  financially 
sound  basis,  while  avoiding  many  of  the 
diffiadties  pointed  out  in  &e  public 
comments,  which  focus  on  issues 
related  to  individual  borrowers.  To  the 
extent  Section  184A  loan  guarantees  are 
sought  for  individual  borrowers,  the 
existing  FHA  Section  247  program 
model  will  be  followed. 

Section  1007.20    Eligible  Housing 

Comment:  The  FHA  Section  247 
program  accepts  the  building  codes  of 
the  various  counties,  and  the  Section 
184A  program  should  accept  the  same 
requirements. 

HUD  response:  A  new  paragraph  (d) 
is  being  added  to  §  1007.20  to  provide 
that  housing  that  meets  the  minimum 
property  standards  for  Section  247 
mortgage  insurance  is  deemed  to  meet 
the  required  housing  safety  and  quality 
standards. 


Section  1007.30    Security  for  Loan 

Comment:  Under  §  1007.30(a),  only 
the  dwelling  for  which  the  loan  is  used 
is  collateral  for  the  loan. 

HUD  response:  Where  the  borrower  is 
an  individual.  Native  Hawaiian  holder 
of  a  homestead  lease,  the  lessee's 
interest  must  always  be  included  as 
collateral  for  the  loan.  This  is  consistent 
with  Section  208(6)  of  the  HHCA,  and 
with  the  FHA  Section  247  mortgage 
insurance  program.  Where  the  borrower 
is  an  entity  other  than  an  eligible  Native 
Hawaiian  family,  "any  collateral 
authorized  under  and  not  prohibited  by 
federal  or  state  law,"  as  provided  by 
§  1007.30(a),  may  be  used. 

Comment:  Under  §  1007.30(b),  which 
addresses  Hawaiian  Home  Lands 
property  interest  as  collateral,  all 
homestead  leases  are  inalienable. 

HUD  response:  As  noted  earlier,  HUD 
is  aware  of  the  restrictions  preventing 
alienation  of  the  fee  title  to  the  lands  set 
aside  as  Hawaiian  Home  Lands  and 
recognizes  the  limitations  on 
disposition  of  a  homestead  lease  that 
has  been  mortgaged  pursuant  to  section 
208(6)  of  the  HHCA.  However.  HUD  also 
notes  the  specific  authority  to  "mortgage 
or  pledge  the  lessee's  interest  in  the 
tract  or  improvements  thereon." 

Comment:  Under  §  1007.30(b)(1), 
which  addresses  approved  leases,  leases 
have  evolved  over  the  years,  and  DHHL 
would  not  want  to  be  required  to  amend 
older  leases. 

HUD  response:  HUD  is  imcertain  of 
the  circumstances  under  which  an  older 
lease  would  be  at  issue  in  a  Section 
184A  loan  guarantee  transaction,  since 
refinancing  is  not  an  eligible  activity. 
The  statute  for  the  Section  184  loan 
guarantee  program  was  amended  to 
specifically  authorize  refinancing,  and 
such  specific  authorization  is  not 
present  in  Section  184A.  Nevertheless, 
should  a  request  for  a  Section  184A  loan 
guarantee  present  itself  in  the  context  of 
an  older  lease,  HUD  must  reserve  the 
right  to  approve  the  lease  in  order  to 
protect  its,  and  the  public's,  financial 
interest,  as  it  is  obliged  to  do  in  all  of 
its  programs. 

Comment:  Under  §  1007.30(b)(2), 
which  addresses  assiunption  or  sale  of 
leasehold,  title  can  only  be  transferred 
to  another  native  Hawaiian;  neither 
HUD  nor  the  mortgagee  can  hold  title. 

HUD  response:  HUD  agrees  with  this 
comment,  and  plans  to  ammd  this 
section  in  a  separate  proposed  rule.  As 
a  practical  matter,  the  provisions  of  this 
paragraph  with  respect  to  obtaining  title 
to  the  leasehold  interest  cannot  be 
executed,  although  the  provisions 
requiring  the  DHHL's  consent  before 
any  assumption  of  a  lease,  and  HUD's 


approval  before  the  lessor  may 
terminate  the  lease  while  the  mortgage 
is  guaranteed  or  held  by  HUD,  remain 
valid. 

Conmient:  Under  §  1007.30(b)(3), 
which  addresses  liquidation,  only 
DHHL  can  cancel  or  award  a  lease. 

HUD  response:  The  HUD  response  to 
the  comment  under  §  1007.30(b)(2) 
addresses  this  issue. 

Conunenf;  Under  §  1007.30(b)(4), 
which  addresses  eviction  procedures, 
the  DHHL's  Administrative  Rules  and 
Hawaii  Revised  Statutes  provide 
procedures  for  "contested  case 
hearings"  to  allow  lessees  due  process 
before  a  lease  can  be  cancelled,  which 
lengthens  the  process  time.  A  more 
realistic  time  requirement  than  60  days 
is  180  days  to  a  year. 

HUD  response:  HUD  does  not  intend 
to  impose  unrealistic  requirements.  In 
response  to  this  comment,  the  last 
sentence  of  §  1007.30(b)(4).  which 
contains  this  requirement,  is  removed. 

Comment:  Under  §  1007.30(b)(4)(i), 
which  addresses  enforcement, 
reconsideration  of  lease  cancellations, 
and  court  stays  prolong  the  process. 

HUD  response:  The  HUD  response  to 
the  comment  under  §  1007.30(b)(4) 
addresses  this  issue. 

Section  1007.35    Loan  Terms 

Comment:  Because  DHHL  provides 
land  at  no  cost  to  native  Hawaiians, 
only  the  cost  of  the  dwelling  is  assiuned 
by  die  lessee;  therefore,  loan  limits 
should  mirror  the  FHA  Section  247 
program.  Setting  a  high  loan  maximum 
will  limit  DHHL's  ability  to  reaward 
existing  homes,  which  have  high  values, 
to  waiting  low-income  families. 

HUD  response:  HUD  agrees  with  the 
comment.  As  noted  earlier  in  this 
preamble,  HUD  intends  to  administer 
both  the  Section  184A  and  Section  247 
programs  in  a  consistent  manner,  with 
respect  to  individual.  Native  Hawaiian 
borrowers  holding  homestead  leases. 

Section  1007.40    Environmental 
Requirements 

Corrunent:  A  Finding  of  No 
Significant  Impact  (FONSI)  should  not 
be  required  to  be  published  for  «iy:h 
new  construction  loan  made  by 
individual  lessees  to  construct  a  house 
on  their  homestead  lot  The  lessee 
should  not  be  burdened  with  the  cost  to 
publish  a  FONSI. 

HUD  response:  FONSIs  result  from 
environmental  assessments  under  the 
National  Environmental  Policy  Act 
(NEFA).  Under  the  environmental 
reviews  conducted  by  HUD  under  24 
CFR  part  50,  referenced  in  $  1007.40. 
activities  under  the  Section  184A 
program  may  or  may  not  require 
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preparation  of  environmental 
assessments  and  FONSIs  imder  NEPA, 
depending  upon  whether  or  not  the 
activities  are  categorically  excluded 
fitom  environmental  assessment  in 
accordance  with  24  CFR  50.20. 
Categorically  excluded  activities  require 
only  review  and  compliance  with  the 
other  applicable  environmental  laws 
and  authorities,  and  do  not  involve  a 
FONSI.  If  a  FONSI  or  other  findings  are 
required,  HUD  will  prepare  them.  As 
noted  in  §  1007.40,  HUD  will  also 
require  documents  similar  to  the 
buildlar's  certification  required  under  24 
CFR  203.12(b)(2).  The  lessee  is  not 
responsible  for  preparing  the  FONSI,  the 
other  findings,  or  the  buUder's 
certification. 


Section  1007.50 
Guarantee 


Certificate  of 


Comment:  After  a  lender  has 
established  credibility  in  packaging 
Section  1B4A  loans,  HUD  should 
consider  a  direct  guarantee  process  for 
local  lenders. 

HUD  response:  MUD  will  consider 
such  an  approach,  although  as 
discussed  earlier,  HUD  intends  to 
encourage  the  use  of  the  Section  184A 
program  by  institutional  borrowers  to 
conduct  larger-scale  development. 

Section  1007.65    Transfer  and 
Assumption  * 

Comment:  DHHL  should  be  notified 
of  any  assignment  of  loan  to  another 
servicer;  assignment  should  be  recorded 
.  in  DHHL's  recordation  system. 

HUD  response:  HUD  agrees  with  the 
suggested  change  in  this  comment, 
which  will  assist  DHHL  in  monitoring 
the  status  of  outstanding  loans  in  the 
SecticMi  184A  program  and  taking  an 
active  approach  to  prevent  defaidts. 
Because  this  change  would  affect  the 
responsibilities  of  servicers  and  has  not 
been  subject  to  notice  and  comment,  it 
would  be  included  in  a  proposed  rule 
HUD  is  planning  to  publish  separately 
fit>m  today's  rule. 

Section  1007.75    Payment  under 
Guarantee 

Comment:  Under  §  1007.75(a)(1), 
which  addresses  notification,  tbe  lender 
should  also  provide  written  notice  to 
DHHL  if  the  borrower  defaults. 

HUD  response:  The  HUD  response  to  ' 
the  comment  imder  §  1007.65  addresses 
this  issue. 

CoBiment:  Under  §  1007.75(a)(2)(i), 
which  addresses  foreclosure,  the  holder 
of  guarantee  cannot  foreclose  on  a 
DHHL  lease. 

HUD  response:  Although 
§  1007.75(a)(2)(i)  basicaUy  tracks  the 
statutory  language  of  Section 


184A(i)(l  l(A)(ii)(I)  (12  U.S.C.  1715z- 
13b(i)(l)(  V)(ii)(I)).  HUD  agrees  that  this 
comment  identifies  the  difficulties  of 
proceedii  g  in  accordance  with  the 
statute  w|iere  the  borrower  is  an 
individual.  Native  Hawaiian 
leaseholosr,  and  the  security  for  the 
loan  is  the  lessee's  interest  in  a 
homestean  lease.  The  foreclosine 
process  i^  these  cases  wovdd  have  to 
follow  thf  procedure  used  for  defaidts 
under  thd  Section  247  program.  HUD 
notes  thai  these  difficulties  would  not 
be  present  in  the  case  of  any  of  the 
eligible  institutional  borrowers,  where 
the  seciulty  for  the  loan  would  not  be 
an  interest  of  any  kind  in  Hawaiian 
Home  La^ds  property  or  where  the 
borrower  holds  a  general  lease.  This  is 
among  the  reasons  that  HUD  is 
encouraong  the  use  of  the  Section  184A 
program  by  the  eligible  institutional 
borrowers. 

Commint:  Under  §  1007.75{a)(2)(ii),  a 
loan  could  be  assigned  to  HUD,  HUD 
pays  the  claim,  DHHL  cancels  the  lease, 
reawards'the  lease  and  repays  HUD  the 
amoimt  recovered  through  sale. 

HUD  n  sponse:  Again,  HUD  notes  that 
the  situal  ion  contemplated  by  the 
comment  almost  certainly  involves  an 
individui  I,  leaseholder  borrower,  with 
the  lesse<  's  interest  as  collateral,  a 
situation  that  HUD  intends  to  address  in 
a  mannei  consistent  with  the  Section 
247  progi  am,  to  the  extent  such 
transactii  ms  take  place  under  Section 
184A. 

in.  Chan  ;es  to  the  Interim  Rule  in  This 
Final  Ru  e 

The  foDowing  changes  to  the  June  13, 
2002,  interim  rule  are  made  by  this  final 
rule,  con  listent  with  the  discussion  of 
public  cc  mments  in  this  preamble,  and 
as  furthe]  explained  below: 

1.  A  new  paragraph  (d)  is  added  lo 
§  1007.2(1  to  provide  that  housing  that 
meets  th(  minimum  property  standards 
for  Sectii  n  247  mortgage  insurance  is 
deemed  I  o  meet  the  required  housing 
safety  an  1  quality  standards. 

2.  The  ast  sentence  of 

§  1007.3(  (b)(4)(i),  which  uses  60  days  to 
completi  m  of  eviction  as  a  requirement 
for  adeqi  ate  enforcement,  is  removed. 

3.  Htfl  >  is  removing  the  initial  field 
office  ie\  iew  in  the  appeal  process 
under  §  :^007.30(b)(4){ii)  to  streamline 
the  procedure  from  a  three-step  to  a 
two-step  process.  The  initial  request  for 
a  review  is  to  be  submitted  directly  to 
the  Depu  ty  Assistant  Secretary,  Office  of 
Native  A  nerican  Programs. 

IV.  Find]  Dgs  and  Certificatioiis 

Paperwo  -k  Reduction  Act  Statement 

The  information  collection 
requirenients  contained  in  this  rule  have 


been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  undm  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  have  been 
assigned  OMB  control  niunber  2577- 
0200.  In  accordance  with  the  Paperwork 
Reduction  Act,  HUD  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  displays  a 
currently  valid  OMB  control  number. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  at  the  interim  rule 
stage  of  this  rulemaking,  and  continues 
to  apply,  at  this  final  rule  stage.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
the  hours  of  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  General 
Coimsel,  Regulations  Division,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 

Executive  Order  12866.  Regulatory 
Plarming  and  Review 

OMB  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the  rule  as 
a  result  of  that  review  are  identified  in 
the  docket  file,  which  is  available  for  - 
public  inspection  in  the  Regulations 
Division.  Room  10276,  Office  of  the 
General  Coimsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Stregt,  SW.,  Washington,  DC 
20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
605(b)),  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  requirements  for 
administering  a  program  of  assistance  to 
provide  affordable  housing  for  a  specific 
population.  Native  Hawaiians,  through  a 
single  state  agency,  the  Department  of 
Hawaiian  Home  Lands. 
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Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Refonn  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  rule  does  not  impose,  within  the 
meaning  of  the  UMRA,  any  federal 
mandates  on  any  state,  local,  or  tribal 
governments  or  on  the  private  sector. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1) 
imposes  substantial  direct  compliance 
costs  on  state  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
,  rule  preempts  state  law,  unless  the 
agency  meets  the  consultation  and 
funding  requirements  of  section  6  of  the 
Order.  This  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments  or 
preempt  state  law  within  the  meaning  of 
the  Order. 

List  of  Subjects 

24  CFR  Part  1006 

Commimity  development  block 
grants.  Grant  programs — housing  and 
community  development,  Grant 
programs — ^Native  Hawaiians,  Low  and 
moderate  income  housing.  Native 
Hawaiians,  Reporting  and 
recordkeeping  requirements. 


24  CFR  Part  1007 

Loan  programs— Native  tlawaiians, 
Native  Hawaiians,  Reporting  and 
recordkeeping  requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Native 
Hawaiian  Housijig  Block  Grant  program 
is  14.873,  and  for  the  Section  184A  Loan 
Guarantees  for  Native  Hawaiian 
Housing  program  is  14.874. 

■  Accordingly,  for  the  reasons  stated  in 
the  preamble,  the  interim  rule  for  parts 
1006  and  1007  of  chapter  IX  of  title  24 
of  the  Code  of  Federal  Regulations, 
published  on  June  13,  2002,  67  FR  40774, 
is  promulgated  as  final;  with  the 
following  amendments,  to  read  as 
follows: 

PART  1007— SECTION  184A  LOAN 
GUARANTEES  FOR  NATIVE 
HAWAIIAN  HOUSING 

■  1.  The  authority  citation  for  24  CFR 
part  1007  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715z-13b;  42  U.S.C. 
3535(d). 

■  2.  In  §  1007.20,  add  a  new  paragraph 
(d)  to  read  as  follows: 

§1007.20    Eligibto  housing. 

***** 

(d)  Housing  that  meets  the  minimum 
property  standards  for  Section  247 
mortgage  insurance  (12  U.S.C.  1715z-12) 
is  deemed  to  meet  the  required  housing 
safety  and  quality  standards. 

■  3.  In  §  1007.30,  revise  paragiaphs 
(b)(4)(i)  and  (b)(4)(ii)  and  add  the 


undesignated  paragraph  at  the  end  of  the 
section  to  the  end  of  newly  revised 
(b)(4)(ii)  to  read  as  follows: 

11007.30    SMurityforkMNi.     * 


(b)*  *  • 

(4)*  •  * 

(i)  Enforcement.  If  HUD  determines 
that  the  DHHL  has  failed  to  enforce 
adequately  its  eviction  procedures,  HUD 
will  cease  issuing  guarantees  for  loans 
imder  this  part  except  pursuant  to 
existing  commitments. 

(ii)  Review.  If  HUD  ceases  issuing 
guarantees  for  the  DHHL's  failiue  to 
enforce  its  eviction  procedures,  HUD 
shall  notify  the  DHHL  of  such  action 
and  that  the  DHHL  may,  within  30  days 
after  notification  of  HUD's  action,  file  a 
written  appeal  with  the  Deputy 
Assistant  Secretary,  Office  of  Native 
American  Programs  (ONAP).  Upon 
notification  of  an  adverse  decision  by 
the  Deputy  Assistant  Secretary,  the 
DHHL  has  30  additional  days  to  file  an 
appeal  with  the  Assistant  Secretary  for 
Public  and  Indian  Housing.  The 
determination  of  the  Assistant  Secretary 
shall  be  final,  but  the  DHHL  may 
resubmit  the  issue  to  the  Assistant 
Secretary  for  review  at  any  subsequent 
time  if  new  evidence  or  changed 
circumstances  warrant 
reconsideration.  *   *   * 

Dated:  September  9,  2003. 

Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  03-29472  Filed  11-26-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
AOHmiSTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15. 31,  and  42 

[FAR  CaM  2001-018] 
RM:  9000-AJ77 

Fadaral  Acquisition  Regulation; 
Applicability  of  the  Cost  Principles  and 
Panaltlaa  for  Unallowal>le  Costs 

AOEICIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SMMARY:  The  Qvilian  Agency   : 
Acqiiisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
remove  the  requirement  to  apply  cost 
principles  and  procedures  when  pricing 
a  contract  if  cost  or  pricing  data  are  not 
obtained,  and  to  increase  the  contract 
dollar  threshold  for  assessing  a  penalty 
if  the  contractor  includes  expressly 
unallowable  costs  in  its  claim  for 
reimbursement. 

DATES:  Interested  parties  should  submit 
comments  in  wmting  on  or  before 
January  27, 2004  to  be  considered  in  the 
foimidation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to— General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— fiiTcase.2001-018@^a.gov. 
Please  submit  comments  only  and  cite 
FAR  case  2001-018  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORIIATK)N  CONTACT:  The 
FAR  Secretariat  at  (202)  501-4755  for 
information  pertaining  to  status  or 
publication  schedules.  For  clarification 
of  content,  contact  Mr.  Edward  Loeb, 
Policy  Adviser,  at  (202)  501-065a 
Please  cite  FAR  case  2001-018. 
SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

The  proposed  rule — 

•  Narrows  the  scope  of  FAR  part  31. 
The  rule  would  amend  the  FAR  to 
indicate  that  the  cost  principles  and 
procedures  of  FAR  part  31  do  not  apply 
to  the  pricing  of  fixed-price  contracts  if 
cost  or  pricing  data  are  not  obtained. 
Currently,  the  cost  principles  and 


procedures  of  FAR  part  31  apply 
whenever  cost  analysis  is  performed, 
regardless  of  whether  cost  or  pricing 
data  are  dbtained. 

•  Thispiange  is  consistent  with 
statute,  ip  U.S.C.  2324  lists  a  number  of 
costs  thai  are  unallowable  on  "covered 
contract^"  and  41  U.S.C.  256  extends 
the  statutory  unallowable  costs  to 
civilian  agencies.  10  U.S.C. 
2324(lK4)(A)  defines  a  "covered 
contract'!  as  "a  contract  for  an  amount 
in  excess  of  $500,000  that  is  entered 
into  by  tl^e  head  of  an  agency,  except    ■ 
that  such  term  does  not  include  a  fixed- 
price  coimact  without  cost  incentives  or 
any  firm  nxed-price  contract  for  the 
purchase  of  commercial  items."  part  31 
cost  principles  continue  to  apply  to 
covered  contracts. 

•  This  change  is  consistent  with  a 
goal  of  tt  e  Coimcils  to  reduce 
govemmi  »nt-unique  regulations  when 
the  risk  t }  the  Government  is  low. 

•  Add  i  a  definition  to  FAR  31.001  for 
fixed-pri  :e  contracts,  subcontracts  and 
modifica  ions.  The  Coimcils  are 
particula  rly  interested  in  obtaining 
commen  s  regarding  this  proposed 
definitio:  i.  We  are  also  asking  for  public 
input  re(  arding  the  following  alternative 
definitiofi,  which  has  been  considered 
by  the  Coimcils.  and  which  was 
published  on  July  3,  2003  (68  FR  40104) 
as  part  o  a  proposed  rule  for  FAR  case 
1999-02  »,  Cost  Accounting  Standards 
Adminis  xation:  The  public  comment 
period  01 1  that  case  is  closed. 

Fixed-prit  e  contracts  and  subcontracts 
means — 

(1)  Fixeq-price  contracts  and  subcontracts 
describedjat  16.202, 16.203,  and  16.207; 

(2)  Fixoi-price  incentive  contracts  and 
subcontracts  where  the  price  is  not  adjusted 
based  on  actual  costs  incurred  (Subpart  16.4); 

(3)  Ordirs  issued  under  indefinite-delivery 
contracts  end  subcontracts  where  final 
payment  Is  not  based  on  actual  costs  incurred 
(Subpart  16.5);  and 

(4)  The  [fixed  hourly  rate  portion  of  the 
time-and-piaterials  and  labor-hours  contracts 
and  subcontracts  (Subpart  16.6). 

•  Raises  the  dollar  threshold  for 
including  the  contract  clause  at  FAR 
52.242-^  Penalties  for  Unallowable 
Costs,  in  solicitations  and  contracts.  The 
clause  covers  the  assessment  of 
penaltief  against  a  contractor  that 
included  unallowable  indirect  costs  in 
its  final  indirect  cost  rate  proposal  or  in 
its  final  Statement  of  costs  incurred  or 
estimate  i  to  be  incurred  under  a  fixed- 
price  in<  entive  contract.  Currently,  the 
contract  ng  officer  must  include  the 
contract  clause  in  certain  solicitations 
and  con  racts  over  $500,000.  The  rule 
would  i]  icrease  the  dollar  threshold 
from  $51 10,000  to  $550,000. 


•  10  U.S.C.  2324(b)  requires  the  head 
of  the  agency  to  assess  a  penalty  against 
the  contractor  if  the  contractor  submits 
a  cost  in  its  proposal  for  settlement  that 
is  expressly  imallowable  under  a 
"covered  contract."  As  indicated  above, 
a  "covered  contract"  is  a  contract  that 
is  greater  than  $500,000.  FAR  42.709 
uses  this  threshold  to  implement  the 
statutory  penalty  provisions  for 
claiming  expressly  unallowable  costs. 

•  10  U.S.C.  2324(1)(1)(B)  provides  for 
adjusting  the  dollar  threshold  of  a 
"covered  contract"  to  account  for 
inflation.  This  adjustment  from 
$500,000  to  $550,000  is  consistent  with 
the  adjustment  of  the  Truth  in 
Negotiations  Act  threshold  recently 
implemented  in  Item  II  of  Federal 
Acquisition  Circular  97-20;  and 

•  Makes  several  editorial  changes, 
including  deleting  the  phrase  "or  any 
firm-fixed-price  contract  for  the 
purchase  of  commercial  items"  at  FAR 
42.709(b)  and  FAR  42.709-6,  since  this 
type  t)f  contract  is  included  in  the  class 
of  contracts  (fixed-price  contracts 
without  cost  incentives)  already 
addressed  at  these  FAR  sites. 

B.  Regulatory  Planning  and  Review 

■  This  is  not  a  significant  regulatory 
action  and,  thwefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principles  and  procedures 
discussed  in  this  rule.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  The  Councils 
will  consider  comments  frt>m  small 
entities  concerning  the  affected  FAR 
Parts  15.  31,  and  42  in  accordance  with 
5  U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case,  2001-018),  in  correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
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approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq.  w 

List  of  Subjects  in  48  C3^R  Parts  15,  31, 
and  42 

Government  procurement. 

Dated:  November  21,  2003. 
Laura  Anletta. 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
propose  amendin^48  CFR  parts  15.  31, 
and  42  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  15,  31,  and  42  is  revised  to  read 
as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

2.  Amend  section  15.404-1  by 
revising  paragraph  (c)(2)(iv)  to  read  as 
follows: 

15.404-1    Proposal  analysis  techniques. 

***** 

(c)*   *   * 

(2)*   *   * 

(iv)  When  applicable,  verification  that 
the  offeror's  cost  submissions  are  in 
accordance  with  the  contract  cost 
principles  and  procedures  in  part  31 
and  the  requirements  and  procedures  in 
48  CFR  Chapter  99  (Appendix  to  the 
FAR  looseleaf  edition).  Cost  Accounting 
Standards. 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

3.  Amend  section  31.000  by  revising 
paragraph  (a)  to  read  as  follows: 

31.000  Scope  of  part 

***** 

(a)  The  pricing  of  contracts, 
subcontracts,  and  modifications  to 
contracts  and  subcontracts  whenever 
cost  analysis  is  performed  (see  15.404- 
1(c)).  except  contracts,  subcontracts,  and 
modifications  issued  on  a  fixed-price 
basis  where  cost  or  pricing  data  is  not 
obtained;  and 
***** 

4.  Amend  section  31.001  by  adding, 
in  alphabetical  order,  the  definition 
"Fixed-price  contracts,  subcontracts, 
and  modifications"  to  read  as  follows: 

31.001  DeflnlUons. 

***** 

Fixed-price  contracts,  subcontracts, 
and  modifications  means — 


(1)  Fixed-price  contracts, 
subcontracts,  and  modifications 
described  at  16.202. 16.203  (except 
16.203-1  (b))  and  16.207; 

(2)  Fixed-price  incentive  contracts, 
subcontracts,  and  modifications  where 
the  price  is  not  adjusted  based  on  actual 
costs  incurred  (Subpart  16.4); 

(3)  The  fixed  hourly  rate  portion  of 
time-and-materials  and  labor-hour 
contracts,  subcontracts,  and 
modifications  where  the  rate  is  not 
adjusted  based  on  actual  costs  incurred 
(Subpart  16.6);  and 

(4)  Orders  issued  under  indefinite- 
delivery  contracts  (Subpart  16.5)  using 
one  of  the  contract  types  in  paragraphs 
(1)  through  (3)  of  this  definition. 
***** 

5.  Revise  section  31.102  to  read  as 
follows: 

31 .1 02  Fixed-price  contracts. 

(a)  The  applicable  subparts  of  part  31 
shall  be  used  in  the  pricing  of  fixed- 
price  contracts,  subcontracts,  and 
modifications  to  contracts  and 
subcontracts  when — 

(1)  Cost  analysis  is  performed,  except 
contracts,  subcontracts,  £uid 
modifications  issued  on  a  fixed-price 
basis  where  cost  or  pricing  data  is  not 
obtained;  or 

(2)  A  fixed-price  contract  clause 
requires  the  determination  or 
n^otiation  of  costs. 

(d)  Application  of  cost  principles  to 
fixed-price  contracts  and  subcontracts 
must  not  be  construed  as  a  requirement 
to  negotiate  agreements  on  individual 
elements  of  cost  in  arriving  at  agreement 
on  the  total  price.  The  final  price 
accepted  by  the  parties  reflects 
agreement  only  on  the  total  price. 

(c)  Further,  notwithstanding  the 
mandatory  use  of  cost  principles,  the 
objective  will  continue  to  be  to  negotiate 
prices  that  are  fair  and  reasonable,  cost 
and  other  factors  considered. 

6.  Amend  section  31.103  by  revising 
paragraph  (a)  to  read  as  follows: 

31.103  Contracts  with  commercial 
organizations. 

***** 

(a)  The  cost  principles  and  procedures 
in  Subpart  31.2  and  agency  supplements 
shall  be  used  in  pricing  negotiated 
supply,  service,  experimented, 
developmental,  and  research  contracts, 
subcontracts,  and  contract  modifications 
with  commercial  organizations 
whenever  cost  analysis  is  performed 
(see  15.404-l(c)),  except  contracts, 
subcontracts,  and  modifications  issued 


on  a  fixed-price  basis  where  cost  or 
pricing  data  is  not  obtained. 

***** 

7.  Amend  section  31.105  by  revising 
paragraph  (b)  to  read  as  follows: 

31.105    Construction  and  archltsct- 
engineer  contracts. 

****** 

(b)  Except  as  otherwise  provided  in 
paragraph  (d)  of  this  section,  the  cost 
principles  and  procedures  in  Subpart 
31.2  shall  be  used  in  the  pricing  of 
contracts,  subcontracts,  and  contract 
modifications  in  this  category  if  cost 
analysis  is  performed  [see  15. 404-1  (c)), 
except  contracts,  subcontracts,  and 
modifications  issued  on  a  fixed-price 
basis  where  cost  or  pricing  data  is  not 
obtained. 
***** 

8.  Amend  section  31.106-1  by 
revising  the  third  sentence  of  the 
introductory  paragraph  to  read  as 
follows: 

31 .10ft-1    Applicable  cost  principles. 

*  *  *  Whichever  cost  principles  are 
appropriate  will  be  used  in  the  pricing 
of  facilities  contracts,  subcontracts,  and 
contract  modifications  in  this  category  if 
cost  analysis  is  performed  (see  15.404- 
1(c)),  except  contracts,  subcontracts,  and 
modifications  issued  on  a  fixed-price 
basis  where  cost  or  pricing  data  is  not 
obtained.  *  *  * 


PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

9.  Amend  section  42.709  by  revising 
paragraph  (b)  to  read  as  follows: 

42.709    Scope. 

***** 

(b)  This  section  applies  to  contracts  in 
excess  of  $550,000.  except  fixed-price 
.  contracts  without  cost  incentives. 

10.  Amend  section  42.709-6  by 
revising  the  first  sentence  to  read  as 
follows: 

42.700-6    Contract  deuse. 

Insert  the  clause  at  52.242-3. 
Penalties  for  Unallowable  Costs,  in 
solicitations  and  contracts  over 
$550,000.  except  fixed-price  contracts 
without  cost  incentives.  *  *  * 

[FR  Doc.  03-29640  Filed  11-26-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228, 229. 240. 249, 270 
and  274 

[IMmw*  No*.  33-8340;  34^48825;  IC- 
26282;  FN*  No.  57-14-03] 

RIN3235-AI90 

INacloaure  Regarding  Nominating 
Commtttea  Functions  and 
Communlcatlona  Between  Security 
HoMers  and  Boarda  of  Directors 

AGENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  new 
disclosure  requirements  and 
amendments  to  existing  disclosure 
requirements  to  enhance  the 
transparency  of  the  operations  of  boards 
of  directors.  Specifically,  we  are 
adopting  enhancements  to  existing 
disclosure  requirements  regarding  the 
operations  of  board  nominating 
committees  and  a  new  disclosure 
requirement  concerning  the  means,  if 
any,  by  which  security  holders  may 
communicate  with  directors.  These 
rules  require  disclosure  but  do  not 
mandate  any  particular  action  by  a 
company  or  its  board  of  directors; 
rather,  the  new  disclosure  requirements 
are  intended  to  make  more  transparent 
to  security  holders  the  operation  of  the 
boards  of  directors  of  the  companies  in 
which  they  invest. 
DATES:  Effective  Date:  January  1,  2004. 

Compliance  Dates:  Registrants  must 
comply  with  these  disclosure 
requirements  in  proxy  or  information 
statements  that  are  first  sent  or  given  to 
seciuity  holders  on  or  after  January  1 , 
2004,  and  in  Forms  10-Q,  10-QSB,  10- 
K,  10-KSB,  and  N-CSR  for  the  first 
reporting  period  ending  after  January  1 , 
2004.  Registrants  may  comply 
voluntarily  with  these  disclosure 
requirements  before  the  compliance 
date. 

Comments:  Comments  regarding  the 
"collection  of  information" 
requirements,  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995,  of 
Regulations  S-B  and  S-K,  and  Forms 
10-Q,  10-QSB.  10-K.  10-KSB,  and  N- 
CSR  should  be  received  by  January  1 , 
2004. 

ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  one 
method — U.S.  mail  or  electronic  mail — 
only.  Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
U.S.  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  NW., 


Washii  gton,  DC  20549-0609. 
Commi  nts  also  may  be  submitted 
electro]  lically  at  the  following  e-mail 
addresj :  rule-comments@sec.gov.  All 
comme  at  letters  should  refer  to  File  No. 
S7-14-  03.  This  number  should  be 
includi  d  in  the  subject  line  if  sent  via 
electroi  lie  mail.  Electronically 
submit  ed  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  sil  e  (http://www.sec.gov).  We  do 
not  edi  personal  information,  such  as 
names  pr  electronic  mail  addresses, 
from  eltectronic  submissions.  You 
should  submit  only  information  that 
you  wii  h.  to  make  available  publicly. 

FOR  FUi  THER  INFORMATION  CONTACT: 

Lillian  2.  Brown,  at  (202)  942-2920, 
Andrev '  Thorpe,  at  (202)  942-2910,  or 
Andrev '  Brady,  at  (202)  942-2900,  in  the 
Divisio  1  of  Corporation  Finance,  or  with 
respect  to  investment  companies, 
Christi)  n  L.  Broadbent,  at  (202)  942- 
0721,  ii  1  the  Division  of  Investment 
Manag«  ment,  U.S.  Securities  and 
Exchan  je  Commission,  450  Fifth  Street, 
NW.,  V\  ashington  DC  20549. 

SUPPLEI  lENTARY  INFORMATION:  We  are 

adoptii  g  amendments  to  Item  401'  of 
Regulal  ion  S-B*  and  Item  401  ^  of 
Regulation  S-K'*  under  the  Securities 
Act  of  1  933,5  Items  7  and  22  of  Schedule 
u  ider  the  Securities  Exchange  Act 
^  Rule  30a-2«  under  the 


14A6 
of  1934 


Investn  ent  Company  Act  of  1940,^ 
Forms  :  0-Q '"  and  10-QSB  n  under  the 
Exchan  je  Act,  and  Form  N-CSR  12 
under  t  le  Exchange  Act  and  the 
Investn  ent  Company  Act.  Although  we 
are  not  idopting  amendments  to 
Schedu  e  14C  ' '  under  the  Exchange 
Act,  th(  amendments  will  affect  the 
disclosi  ire  provided  in  Schedule  14C,  as 
Schedu  e  14C  requires  disclosure  of 
some  it  sms  of  Schedule  14A.  Similarly, 
althoug  1  we  are  not  adopting 
amend^ients  to  Forms  10-K  "*  and  10- 
KSB^s  jinder  the  Exchange  Act,  the 
amendments  to  Item  401  of  Regulations 
S-B  ani   S-K  will  affect  the  disclosure 
under  I  orms  10-K  and  10-KSB,  as 
those  fc  rms  require  disclosure  of  the 
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228.401. 
CFk  22S.W  et  seq. 
CF  I  229.401. 
CFf.  229.10  etseq. 
.C.  77a  et  seq. 
CF|{240.14a-101. 
.C.  78a  et  seq. 
CF|l  270.30a-2. 

C.  80a-l  et  seq. 
CtR  249.308a. 
CI  R  249.308b. 

a  R  249.331  and  17  CFR  274.128. 
a  R  240.14C-101. 
a  R  249.310. 
a  R  249.310b. 


information  required  by  Item  401  of 
Regulations  S-K  and  S-B. 

I.  Backgroimd 

On  August  8,  2003,  we  proposed  new 
disclosure  standards  intended  to 
increase  the  transparency  of  nominating 
committee  functions  and  the  processes 
by  which  security  holders  may 
communicate  with  boards  of  directors  of 
the  companies  in  which  they  invest.'^ 
The  disclosure  standards  that  we  adopt 
today  are,  in  most  respects,  those 
proposed  on  August  8,  2003.  Overall, 
most  commenters  supported  new 
disclosure  standards  relating  to 
-nominating  committee  functions  and 
security  holder  communications  with 
directors;'^  however,  as  noted  below, 
we  received  a  niunber  of  comments  and 
suggestions  with  regard  to  specific  ■ 
components  of  the  proposed  disclosure 
standards.'^  We  have  revised  some 
elements  of  the  proposed  disclosure 
standards  in  response  to  these 
comments  and  suggestions. 

The  requirements  we  proposed  on 
August  8,  2003,13  and  are  adopting 
today,  follow  in  many  respects  the 
recommendations  made  by  the  Division 
of  Corporation  Finance  in  a  report 
provided  to  the  Commission  on  July  15, 
2003.20  This  report  resulted  from  om- 
April  14,  2003  directive  to  the  Division 
to  review  the  proxy  rules  relating  to  the 
election  of  corporate  directors.^'  In 
preparing  the  report  and  developing  its 
recommendations,  the  Division 
considered  the  input  of  members  of  the 
investing,  business,  legal,  and  academic 
communities. 22  The  majority  of  these 


'6  See  Release  No.  34-48301  (August  8,  2003)  [68 
FR  48724J.  Comments  received  in  response  to  the 
proposals,  as  well  as  a  summary  of  these  comments 
i  "Summary  of  Comments")  may  be  found  in  File 
No.  S7-14-03  and  on  our  Web  site  at  http:// 
www.sec.gov. 

'"See  Summary  of  Comments — File  No.  S7-14- 
03. 

'8  See  id. 

'»  See  Release  No.  34-48301  (August  8,  2003). 

^"The  Division  also  reconmiended  that  we 
propose  amendments  to  the  proxy  rtiles  regarding 
the  inclusion  in  company  proxy  materials  of 
security  holder  nominees  for  election  as  directors. 
Our  proposals  regarding  this  issue  were  included  in 
a  separate  release.  See  Release  No.  34-48626 
(October  14,  2003)  (68  FR  60784].  As  such,  this 
adopting  release  does  not  address  that  issue 
directly.  The  Division's  Staff  Report  to  the 
Commission,  detailing  the  results  of  its  review  of 
the  proxy  process  related  to  the  nomination  and 
election  of  directors,- can-be  found  on  our  Web  site 
at  http://www.sec.gov.  Staff  Report:  Review  of  the 
Proxy  Process  Regarding  the  Nomination  and 
Election  of  Directors,  division  of  Corporation 
Finance  (July  IS,  2003). 

2'  See  Press  Release  No.  2003-46  (April  14,  2003). 

^^  On  May  1,  2003,  we  solicited  public  views  on 
the  Division's  review  of  the  proxy  rules  relating  to 
the  nomination  and  election  of  directors.  See 
Release  No.  34-47778  (May  1,  2003)  [68  FR  24530). 
In  addition  to  receiving  written  comments,  the 
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commenters  supported  our  decision  to 
direct  the  review  and,  reflecting  concern 
over  corporate  director  accountability 
and  recent  corporate  scandals,  generally 
urged  us  to  adopt  rules  that  would  grant 
security  holders  ^eater  access  to  the 
nomination  process  and  greater  ability 
to  exercise  their  rights  and 
responsibilities  as  owners  of  their 
companies.23  Many  of  the  comments 
received  in  connection  with  the 
Division's  review  evidenced  a  growing 
concern  among  security  holders  that 
they  lack  sufficient  input  into  decisions 
made  by  the  boards  of  directors  of  the 
companies  in  which  they  invest.  =^''  Two 
particular  areas  of  concern  related  to  the 
nomination  of  candidates  for  election  as 
director  and  the  ability  of  security 
holders  to  communicate  effectively  with 
members  of  boards  of  directors. ^s  We 
seek  to  address  these  concerns  with  the 
new  disclosure  standards  we  are 
adopting  today. 

II.  New  Disclosure  Requirements 

A.  Disclosure  Regarding  Nominating 
Committee  Processes 

1 .  Discussion 

We  are  adopting  new  proxy  statement 
disclosure  requirements  that  will 
provide  greater  transparency  regarding 
the  nominating  committee  and  the 
nomination  process.^^  This  enhanced 


Division  spoke  with  a  number  of  interested  parties 
representing  security  holders,  the  business 
community,  and  the  legal  community.  Each  of  the 
comment  letters  received,  memoranda  documenting 
the  Division's  meetings,  and  a  summar>'  of  the 
comments  ("Simmiary  of  Comments")  may  be 
found  in  File  No.  S7-10-03  and  on  our  Web  site, 
http://www.sec.gov.  Summary  of  Comments  in 
Response  to  the  Conmiission's  Solicitation  of  Public 
Views  Regarding  Possible  Changes  to  the  Proxy 
RulesOuly  15.  2003). 

23  See  Summary  of  Comments — File  No.  37-10- 
03. 

"  See  id. 

^^  See  id. 

2«  Prior  to  the  effectiveness  of  these  amendments, 
companies  must  disclose  whether  they  have  a 
nominating  committee  and,  if  so,  whether  that 
committee  considers  nominees  recommended  by 
seciuity  holders  and  how  any  such 
recommendations  may  be  submitted.  .See 
Paragraphs  (d)(1)  and  (d)(2)  of  Item  7  of  Exchange 
Act  Schedule  14A.  See  also  Release  No.  34-15384 
(December  6,  1978)  (43  PR  58522],  in  which  the 
Commission  adopted  these  disclosure  standards.  In 
the  1978  release  proposing  these  disclosure 
requirements,  the  Commissior  stated  generally  its 
belief  that  the  new  disclosure  requirements  would 
facilitate  improved  accountability  and,  more 
specifically,  that: 

[Ilnformation  relating  to  nominating  committees 
would  be  important  to  security  holders  because  a 
nominating  committee  can.  over  time,  have  a 
significant  impact  on  the  composition  of  the  board 
and  also  can  improve  the  director  selection  process 
by  increasing  the  range  of  candidates  under 
consideration  and  intensifying  the  scrutiny  given  to 
their  qualifications.  Additionally,  the  Commission 
believes  that  the  institution  of  nominating 
committees  can  represent  a  significant  step  in 


disclosure  is  intended  to  provide 
security  holders  with  additional, 
specific  information  upon  which  to 
evaluate  the  boards  of  directors  and 
nominating  committees  of  the 
companies  in  which  they  invest. 
Further,  we  intend  that  increased 
transparency  of  the  nomination  process 
will  make  that  process  more 
understandable  to  security  holders.  In 
particular,  we  are  adopting  a  number  of 
specific  and  detailed  disclosiue 
requirements  because  we  believe  that 
disclosure  in  response  to  each  of  these 
requirements  will  assist  security  holders 
in  understanding  each  of  the  processes 
and  policies  of  nominating  committees 
and  boards  of  directors  regarding  the 
nomination  of  candidates  for  director. 

Detailed  disclosure  regarding 
nomination  processes  will  provide 
security  holders  with  important 
information  regarding  the  management 
and  oversight  of  the  companies  in 
which  they  invest.  The  specific 
disclosure  requirements  we  are  adopting 
today  will  cause  companies  to  provide 
security  holders  with  that  information. 
We  believe  that  specific,  detailed 
disclosure  requirements  are  necessary 
and  appropriate  to  assure  that  investors 
are  provided  with  disclosure  that 
presents  the  desired  degree  of  clarity 
and  transparency.  In  the  absence  of 
these  specific  disclosure  requirements, 
we  believe  that  disclosure  could  be  at  a 
level  of  generality  that  would  not  be 
sufficiently  useful  to  security  holders. 

Each  of  the  requirements  we  are 
adopting  today  furthers  the  goal  of 
providing  the  transparency  that  is 
necessary  for  security  holders  to 
understand  the  nomination  process.  For 
example,  the  rules  we  are  adopting 
requiring  disclosure  of  the  following 
matters  are  necessary  to  give  security 
holders  a  more  complete  overview  of 
the  nomination  process  for  directors  of 
the  companies  in  which  they  invest: 

•  A  company's  determination 
whether  to  have  a  nominating 
committee; 

•  The  nominating  committee's 
charter,  if  any: 

•  The  nominating  committee's 
processes  for  identifying  and  evaluating 
candidates;  and  " 

•  The  minimum  qualifications  for  a 
nominating  committee-recommended 
nominee  ^nd  any  qualities  and  skills 
that  the  nominating  committee  believes 
are  necessary  or  desirable  for  board 
members  to  possess. 


In  addition,  as  noted  in  the  proposing 
release,2^  we  believe  that  information  as 
to  whether  nominating  committee 
members  are  independent  within  the 
requirements  of  listing  standards 
applicable  to  a  company  is  meaningful 
to  security  holders  in  evaluating  the 
nomination  process  of  a  company,  how 
that  process  works,  and  the  seriousness 
with  which  the  nomination  process  is 
considered  by  a  company.  Further, 
information  regarding  the  persons  who 
recommended  each  nominee  and 
disclosure  as  to  whether  there  are  third 
parties  that  receive  compensation 
related  to  identifying  and  evaluating 
candidates  will  provide  important 
information  as  to  the  process  followed 
by  a  company. 

The  abUity  to  participate  in  the 
nomination  process  is  an  important 
matter  for  security  holders.^" 
Accordingly,  we  believe  that  it  is 
important  for  seciirity  holders  to 
imderstand  the  specific  application  of 
the  nomination  processes  to  candidates 
put  forward  by  security  holders. 
Disclosure  as  to  whether  and  how  they 
may  participate  in  a  company's 
nomination  process,  and  the  manner  in 
which  their  candidates  are  evaluated, 
including  differences  between  how  their 
candidates  and  how  other  candidates 
are  evaluated,  therefore,  represents 
important  information  for  security 
holders.  Finally,  an  additional,  specific 
disclosure  requirement  regarding  the 
treatment  of  candidates  put  forward  by 
large  security  holders  or  groups  of 
security  holders  that  have  a  long-term 
investment  interest  is  appropriate,  as  it 
will  provide  investors  with  information 
that  is  useful  in  assessing  the  actions  of 
the  nominating  committee. 

2.  Disclosure  Requirements 

The  amendments  we  are  adopting 
today  will  expand  the  current  proxy 
statement  disclosure  regarding  a 
company's  nominating  or  similar 
committee  to  include: 

•  A  statement  as  to  whether  the 
company  has  a  standing  nominating 
committee  or  a  committee  performing 
similar  functions  29  and,  if  the  company 
does  not  have  a  standing  nominating 
committee  or  committee  performing 
similar  functions,  a  statement  of  the 
basis  for  the  view  of  the  board  of 
directors  that  it  is  appropriate  for  the 
company  not  to  have  such  a  committee 
and  identification  of  each  director  who 


increasing  security  holder  participation  in  the 
corporate  electoral  process,  a  subject  which  the 
Commission  will  consider  further  in  connection 
with  its  continuing  proxy  rule  re-examination. 
Release  No.  34-14970  (July  18. 1978)  |43  FR 
31945). 


2"  See  Release  No.  34-48301  (August  8.  2003). 

^"  See  Release  No.  34-14970  (July  18, 1978).  See 
also  Summary  of  Comments  "File  No.  S7-MM)3 
and  Simimary  of  Comments  "File  No.  S7-14-03. 

^^As  noted  earlier  in  this  release,  this  disclosure 
currently  is  required  under  Paragraph  (d)(1)  of  Item 
7  of  Exchange  Act  Schedule  14A. . 
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participates  in  the  consideration  of 
director  nominees;^" 

•  The  following  information 
regarding  the  company's  director 
nomination  process:^^ 

•  If  the  nominating  committee  has  a 
charter,  disclosure  of  whether  a  current 
copy  of  the  charter  is  available  to 
security  holders  on  the  company's  Web 
site.  If  the  nominating  committee  has  a 
charter  and  a  current  copy  of  the  charter 
is  available  to  security  holders  on  the 
company's  Web  site,  disclosure  of  the 
company's  Web  site  address.  If  the 
nominating  committee  has  a  charter  and 
a  current  copy  of  the  charter  is  not 
available  to  security  hslders  on  the 
company's  Web  site,  inclusion  of  a  copy 
of  the  charter  as  an  appendix  to  the 
company's  proxy  statement  at  least  once 
every  three  fiscal  years.  If  a  current  copy 
of  the  charter  is  not  available  to  security 
holders  on  the  company's  Web  site,  and 
is  not  included  as  an  appendix  to  the 
company's  proxy  statement, 
identification  of  the  prior  fiscal  year  in 
which  the  charter  was  so  included  in 
satisfaction  of  the  requirement;^^ 

•  If  the  nominating  committee  does 
not  have  a  charter,  a  statement  of  that 
fact:33 

•  If  the  company  is  a  listed  issuer  3'» 
whose  securities  are  listed  on  a  national 
securities  exchange  registered  pursuant 
to*  section  6(a)  of  the  Exchange  Act  ^^  or 
in  an  automated  inter-dealer  quotation 
system  of  a  national  securities 
association  registered  pursuant  to 
section  15A{a)  of  the  Exchange  Act  ^e 
that  has  independence  requirements  for 
nominating  committee  members, 
disclosure  as  to  whether  the  members  of 
the  nominating  committee  are 
independent,  as  independence  for 
nominating  committee  members  is 


3°  See  new  Paragraph  (d)(2)(i)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

'>  For  the  remainder  of  our  discussion  of  this 
disclosure  requirement,  the  term  "nominating 
committee"  refers  to  a  nominating  committee  or 
similar  committee  or  group  of  directors  fulfilling 
the  role  of  a  nominating  committee.  That  group  may 
comprise  the  full  board.  See  the  Instruction  to  new 
Paragraph  (d)(2)(ii)  of  Item  7  of  Exchange  Act 
Schedule  14A.  If  the^company  has  a  standing 
nominating  committee  or  a  conunittee  fulfilling  the 
tola  of  a  nominating  committee,  Item  7(d)(1)  of 
Exchange  Act  Schedule  14A  requires  identification 
of  the  members  of  that  committee.  If  the  company 
does  not  have  such  a  standing  committee,  new 
Paragraph  (d)(2)(i)  of  Item  7  of  Exchange  Act 
Schedule  14A  will  require  identification  of  each 
director  who  participates  in  the  consideration  of 
director  nominees. 

"See  new  Paragraph  (d){2)(ii)(A)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

"  See  new  Paragraph  (d)(2)(ii)(B)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

>*  As  defined  in  Exchange  Act  Rule  lOA-3  [17 
CFR  240.10A-3I. 

"15U.S.C.  78f(a). 

»»15U.S.C.  78o-3(a). 


definet  in  the  listing  standards 
applies  ble  to  the  listed  issuer;^^ 

•  If  1  le  company  is  not  a  listed 
issuer,-  ^  disclosure  as  to  whether  each 
of  the  I  lembers  of  the  nominating 
commi  tee  is  independent.  In 
determining  whether  a  member  is 
independent,  the  company  must  use  a 
definit  on  of  independence  of  a  national 
securit  es  exchange  registered  piirsuant 
to  secti  3n  6(a)  of  the  Exchange  Act  or  a 
nations  1  securities  association  registered 
pursua  It  to  section  15A(a)  of  the 
Exchan  je  Act  that  has  been  approved  by 
the  Coi  imission  (as  that  definition  may 
be  modjified  or  supplemented),  and  state 
which  definition  it  used.  Whatever 
definition  the  company  chooses,  it  must 
apply  tnat  definition  consistently  to  all 
memb^s  of  the  nominating  committee 
and  use  the  independence  standards  of 
the  san  e  national  securities  exchange  or 
nationa  I  securities  association  for 
purpos  !s  of  nominating  committee 
disclos  ire  under  this  requirement  and 
audit  committee  disclosure  required 
under  I  em  7(d)(3)(iv)  of  Exchange  Act 
Schedu  le  lAAi^^ 

•  If  t  le  nominating  committee  has  a 
policy  1  vith  regard  to  the  consideration 
of  any  <  irector  candidates 

recomn  tended  by  security  holders,  a 
descrip  tion  of  the  material  elements  of 
that  po  icy,  which  shall  include,  but 
need  m  A  be  limited  to,  a  statement  as  to 
whethe  :  the  committee  will  consider 
directoi  candidates  recommended  by 
securit;   holders;"*" 

•  If  t  le  nominating  committee  does 
not  hav  3  a  policy  with  regard  to  the 
considc  ration  of  any  director  candidates 
recomn  lended  by  security  holders,  a 
stateme  nt  of  that  fact  and  a  statement  of 
the  basi  s  for  the  view  of  the  board  of 
directoi  s  that  it  is  appropriate  for  the 
compai  y  not  to  have  such  a  policjr;^' 


I  BW  J 


"See 
Exchange 

3»  As  defined 

™See 
Exchange 

•»oSee 


Exchange  Act 
disclos  ur 
descripti(  n 
with 

candidate^ 
to  whethi 
security 
revision 
concern 
disclosuri 
to  wheth<  r 
holder 
company 
consi( 
candidate 
a  more 
of  such 
Regulatio^ 
Associati(  in 
■"  See  n  aw  1 


1  'as  I 
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Paragraph  (d)(2)(ii)(C)  of  Item  7  of 
Act  Schedule  14A. 

in  Exchange  Act  Rule  lOA-3. 
Paragraph  (d)(2)(ii)(D)  of  Item  7  of 
Act  Schedule  14A. 

Paragraph  (d)(2)(iiKE)  of  Item  7  of 
Schedule  14A.  As  adopted,  this 
requirement  specifies  that  the  company's 
of  the  material  elements  of  its  policy 
I  to  consideration  of  security  holder 
"need  not"  be  limited  to  a  statement  as 
the  nominating  committee  will  consider 
l^lder-recommended  candidates.  This 
made  in  response  to  a  commenter's 
the  proposed  requirement  (that  the 
"shall  not"  be  limited  to  a  statement  as 
the  committee  will  consider  security 
re<  ommended  candidates)  implied  that  a 
:ould  not  merely  have  a  policy  of 
security  holder  recommended 
but  instead  was  required  to  put  in  place 
da  tailed  policy  with  respect  to  consideration 
ofadidates.  See  Committee  on  Federal 
of  Securities  of  the  American  Bar 
s  section  of  Business  Law  ("ABA"). 
Paragraph  (d)(2)(a)(F)  of  Item  7  of 
ExchangelAct  Schedule  14 A. 


•  If  the  nominating  committee  will 
consider  candidates  recommended  by 
security  holders,  a  description  of  the 
procedures  to  be  followed  by  security 
holders  in  submitting  such 
recommendations;'*^ 

•  A  description  of  any  specific, 
minimum  qualifications  that  the 
nominating  conunittee  believes  must  he 
met  by  a  nominating  committee- 
recommended  nominee  for  a  position  on 
the  company's  board  of  directors,  and  a 
description  of  any  specific  qualities  or 
skills  that  the  nominating  committee 
believes  are  necessary  for  one  or  more 
of  the  company's  directors  to  possess;*^ 

-   •  A  description  of  the  nominating 
committee's  process  for  identifying  and 
evaluating  nominees  for  director, 
including  nominees  recommended  by 
security  holders,  and  any  differences  in 
the  manner  in  which  the  nominating  . 
committee  evaluates  nominees  for 
director  based  on  whether  the  nominee 
is  recommended  by  a  security  holder;"* 

•  With  regard  to  each  nominee 
approved  by  the  nominating  committee 
for  inclusion  on  the  company's  proxy 
card  (other  than  nominees  who  are 
executive  officers  or  who  are  directors 
standing  for  re-election),  a  statement  as 
to  which  one  onnore  of  the  following 
categories  of  persons  or  entities 
recommended  that  nominee:  security 
holder,  non-management  director,  chief 
executive  officer,  other  executive 
officer,  third-party  search  firm,  or  other, 
specified  source;''^ 

•  If  the  company  pays  a  fee  to  any 
third  party  or  parties  to  identify  or 
evaluate  or  assist  in  identifying  or 


*^  Prior  to  the  effectiveness  of  these  amendments, 
this  disclosure  is  required  imder  Paragraph  (d)(2)  of 
Item  7  of  Exchange  Act  Schedule  14A.  As  a  result 
of  the  amendments  to  Item  7  of  Exchange  Act 
Schedule  14A  that  we  are  adopting  today,  this 
requirement  will  be  moved  to  new  Paragraph 
(d)(2)(ii)(G)  of  Item  7  of  Exchange  Act  Schedule 
14A.  In  addition,  we  are  adopting  a  new 
requirement  in  Regulations  S-B  and  S-K,  and  a 
new  reference  to  that  requirement  in  Exchange  Act 
Forms  10-Qand  10-QSB,  that  will  require 
companies  to  disclose  any  material  changes  to  the 
procedures  that  were  previously  disclosed  pursuant 
to  this  item.  See  new  Paragraph  (b)  of  Item  5  of  Part 
II  to  Exchange  Act  Forms  10-Q  and  10-QSB.  new 
Paragraph  (g)  of  Item  401  of  Exchange  Act 
Regulation  S-B,  and  new  Paragraph  (j)  of  Item  401 
of  Exchange  Act  Regulation  S-K.  In  those  instances 
where  a  material  change  is  implemented  during  the 
last  quarter  of  a  company's  fiscal  year,  companies 
will  be  required  to  include  disclosure  of  such 
change  in  their  Exchange  Act  Form  10-K  or  10-       " 
KSB.  See  Item  10  of  Part  m  of  Exchange  Act  Form 
10-K,  Item  9  of  Part  III  of  Exchange  Act  Form  10- 
KSB,  new  Paragraph  (g)  of  Item  401  of  Exchange  Act 
Regulation  S-B,  and  new  Paragraph  (j)  of  Item  401 
of  Exchange  Act  Regulation  S-K. 

"  See  new  Paragraph  {d)(2)(ii)(H)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

**  See  new  Paragraph  (d)(2)(ii)(I)  of  Item  7  of 
Exchange  Act  Schedule  14 A. 

*^  See  new  Paragraph  (d)(2)(ii){J)  of  Item  7  of 
Exchange  Act  Schedule  14A. 
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evaluating  potential  nominees, 
disclosure  of  the  function  performed  by 
each  such  third  party;'*^  and 

•  If  the  company's  nominating 
committee  received,  by  a  date  not  later 
than  the  120th  calendar  day  before  the 
date  of  the  company's  proxy  statement 
released  to  seciuity  holders  in 
connection  with  the  previous  year's 
annual  meeting,  a  recommended 
nominee  firom  a  seciuity  holder  that 
beneficially  owned  more  than  5%  of  the 
company's  voting  common  stock  for  at 
least  one  year  as  of  the  date  the 
reconunendation  was  made,  or  from  a 
group  of  security  holders  that 
beneficially  owned,  in  the  aggregate, 
more  than  5%  of  the  company's  voting 
common  stock,^'  with  each  of  the 
seciuities  used  to  calculate  that 
ownership  held  for  at  least  one  year  as 
of  the  date  the  recommendation  was 
made,'»«  identification  of  the  candidate 


«  See  new  Paragraph  (d)(2)(ii)(K)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

■"Our  use  of  a  more  than  5%  beneficial 
ownership  threshold  to  trigger  this  additional 
disclosure  obligation  means  that  recommendations 
generally  will  be  made  by  security  holders  or 
groups  that  have  a  reporting  obligation  under 
Exchange  Act  Regulation  13D  [17  CFR  240.13d- 
240.13d-102l.  Recommending  security  holders,  like 
other  beneficial  owners,  will  continue  to  report  on 
Exchange  Act  Schedule  13G  [17  CFR  240.13d-102] 
or  Exchange  Act  Schedule  13D  [17  CFR  240.13d- 
101]  based  on  their  purpose  or  effect  in  acquiring 
or  holding  the  company's  securities.  That 
determination  is  not  intended  to  be  affected  by  our 
adoption  of  this  new  disclosure  obligation.  In 
addition,  we  anticipate  that  security  holders  may 
communicate  with  each  other  in  an  effort  to 
aggregate  more  than  5%  of  a  company's  securities 
before  submitting  a  recommended  candidate  to  a 
company's  nominating  committee.  The 
determination  as  to  what  communications  may  be 
deemed  solicitations,  either  subject  to  or  exempt 
from  the  proxy  rules,  is  based  on  facts  and 
circumstances  and  is  not  intended  to  be  affected  by 
our  adoption  of  this  new  disclosure  obligation. 

<*  Similar  to  the  method  used  in  Exchange  Act 
Rule  14a-8  [17  CFR  240.14a-6j  with  regard  to 
security  holder  proponents,  the  percentage  of 
securities  held  by  a  recommending  security  holder, 
as  well  as  the  holding  period  of  those  securities 
may  be  determined  by  the  company,  onjts  own,  if 
the  security  holder  is  the  registered  holder  of  the 
securities.  If  not,  the  security  holder  can  submit  one 
of  the  following  to  the  company  to  evidence  the 
required  ownership  and  holding  period: 

(1)  a  written  statement  from  the  "record"  holder 
of  the  securities  (usually  a  broker  or  bank)  verifying 
that,  at  the  time  the  security  holder  made  the 
recommendation,  he  or  she  had  held  the  required 
sectirities  bx  at  least  one  year;  or 

(2)  if  the  security  holder  has  filed  a  Schedule 
13D,  Schedule  130,  Form  3  [17  CFR  249.103],  Form 
4  [17  CFR  249.104],  and/or  Form  5  [17  CFR 
249.105],  or  amendments  to  those  documents  or 
updated  forms,  reflecting  ownership  of  the 
securities  as  of  or  before  the  date  of  the 
recommendation,  a  copy  of  the  schedule  and/or 
form,  and  any  subsequent  amendments  reporting  a 
change  in  ownership  level,  as  well  as  a  written 
statement  that  the  security  holder  continuously 
held  the  required  securities  for  the  one-year  period 
as  of  the  date  of  the  recommendation. 

See  Instruction  3  to  new  Paragraph  (d)(2)(ii)(L)  of 
Item  7  of  Item  7  of  Exchange  Act  Schedule  14A. 


and  the  security  holder  or  security 
holder  group  that  recommended  the 
candidate  and  disclosure  as  to  whether 
the  nominating  committee  chose  to 
nominate  the  candidate,  provided, 
however,  that  no  such  identification  or 
disclosiue  is  required  without  the 
written  consent  of  both  the  security 
holder  or  seciuity  holder  group  and  the 
candidate  to  be  so  identified.*^ 

3.  Comments  Regarding,  and  Revisions 
to,  the  Proposed  Disclosure 
Requirements 

In  response  to  our  request  for 
comment  on  the  proposed  nominating 
committee  disclosure  requirements,  a 
majority  of  commenters  who  supported 
the  proposed  rules  believed  that 
increased  disclosure  about  nominating 
committee  processes  would  be  effective 
in  increasing  security  holder 
understanding  of  the  nomination 
process,5o  board  accountability,^'  board 
responsiveness,^^  amj  g  company's 
corporate  governance  policies. ^^  With 
regard  to  the  particular  components  of 
the  proposed  disclosure  standards, 
commenters  provided  more  specific 
input,  which  we  considered  carefully  in 
revising  certain  of  the  disclosure 
stemdards  that  we  are  adopting  today. 

a.  Nominating  Committee  Charter 

Commenters  generally  were  of  the 
view  that  summary  disclosure  of  the 
material  terms  of  Uie  nominating 
committee's  charter  within  a  company's 
proxy  statement  was  lumecessary  and 
would  lead  to  excessively  lengthy  proxy 
statements.^*  These  commenters 
suggested  that  it  would  be  adequate  to 
identify  where  the  charter  could  be 
found,  provide  the  charter  to  security 
holders  upon  request,  and/or  attach  the 
charter  to  the  proxy  statement  once 


«  See  new  Paragraph  (d)(2)(ii)(L)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

*°  See,  e.g.,  American  Federation  of  State,  County, 
and  Municipal  Employees  ("AFSCME");  Council  of 
Institutional  Investors  ("CII");  Creative  Investment 
Research,  Inc.  ("OR");  Andrew  Randall; 
Pennsylvania  State  Employees'  Retirement  System 
("SERS"). 

='  See,  e.g.,  J.A.  Glynn  &  Co.  ("J.A.  Glynn"); 
Robert  Schneeweiss. 

"See,  e.g.,Cn;CIR. 

"  See,  e.g.,  American  Community  Bankers 
("ACB");  California  Public  Employees'  Retirement 
System  ("CalPERS");  OR;  United  Brotherhood  of 
Carpenters  and  Joiners  of  America  ("UBC"). 

5<  See,  e.g.,  The  Business  Roundtable  ("BRT"); 
Foley  &  Lardner  ("Foley");  Independent 
Community  Bankers  Association  ("KBA"); 
International  Paper  Company  ("Int'l  Paper"); 
lenkens  &  Gilchrist  ("Jenkens");  McCuireWoods 
LLP  ("McGuireWoods");  Committee  on  Securities 
Regulation  of  the  Business  Section  of  the  New  York 
State  Bar  Association  ( 'NYSBAR");  Sullivan  & 
Cromwell,  LLP  ("Sullivan");  Wells  Faigo  & 
Company  ("Wells  Fargo"). 


every  three  years  (as  is  the  case  for  audit 
committee  charters).** 

The  disclosure  standard  that  we  are 
adopting  today  does  not  include  the 
proposed  requirement  that  companies 
describe  the  material  terms  of  the 
nominating  committee  charter. 
Companies  will,  instead,  be  required  to 
disclose  whether  a  current  copy  of  the 
charter  is  available  to  security  holders 
on  the  company's  Web  site.  Where  a 
company  does  not  make  the  charter 
available  on  its  Web  site,  the  company 
would  be  required  to  include  a  copy  of 
the  charter  as  an  appendix  to  its  proxy 
statement  at  least  once  every  three  fiscal 
years  and,  in  those  proxy  statements 
that  do  not  include  the  charter  as  an 
appendix,  the  company  would  be 
required  to  identify  in  which  of  the 
prior  years  the  charter  was  so  included. 
We  believe  that  this  disclosure  standard 
will  provide  security  holders  with  the 
information  regarding  a  company's 
nominating  committee  that  was  sought 
in  the  proposal,  without  unduly 
burdening  companies. 

b.  Independence  of  Nominating 
Committee  Members 

In  response  to  the  proposed 
disclosure  requirement  diat  listed     " 
issuers  disclose  any  instance  during  the 
prior  fiscal  year  in  which  any  member 
of  the  nominating  committee  did  not 
satisfy  the  definition  of  independence 
included  in  the  listing  standards  to 
which  the  company  is  subject,  a  number 
of  commenters  suggested  that  we  revise 
or  delete  this  requirement.*^  At  least 
one  of  these  commenters  believed  that 
independence  determinations  are 
interpretive  matters  and  that  board 
members  could  be  unaware  of 
developments  that  would  impact 
independence.*^  Another  commenter 
suggested  that  we  revise  the  disclosure 
requirement  to  conform  to  the  recently 
adopted  provision  that  requires 
companies  to  state  whether  members  of 
their  audit  committees  are  independent, 
as  defined  in  applicable  listing 
standards.*^  We  believe  that  it  is 
appropriate  to  use  an  approach 
consistent  with  the  audit  committee 
disclosure  standards.  Accordingly,  the 
disclosure  standard  we  are  adopting 
will  require  companies  to  disclose 
whether  each  member  of  the  nominating 
committee  is  independent,  as 
independence  for  nominating 
committee  members  is  defined  in  the 


"See,  e.g.,  ICBA:  Int'l  Paper:  McGuireWoods: 
NYSBAR. 

^See,  e.g..  ABA;  Sullivan. 

"See  ABA. 

^*  See  Sullivan.  This  disclosure  requirement  is  set 
forth  in  Paragraph  (d)(3)(iv)  of  Item  7  of  Exchange 
Act  Schedule  14A. 


listing  standards  applicable  to  the  listed 
issuer. 

c.  Qualifications  and  Skills  of 
Candidates  and  Overall  Board 
Composition 

Commenters  provided  input  with 
regard  to  the  proposed  requirement  that 
compapies  describe  the  qualifications, 
qualities,  skills,  and  overall  composition 
that  companies  are  seeking  with  regard 
to  board  membership.  In  this  regard,  i 
some  commenters  noted  that 
nominating  committees'  selection 

5 recesses  do  not  tend  to  be  precise,  and 
lat  the  characteristics  a  nominating 
committee  looks  for  may  change  as  the 
composition  of  the  board  changes. ^^  In 
consideration  of  these  comments,  the 
disclosure  requirements  we  are  adopting 
today  do  not  include  the  proposed 
requirement  that  companies  describe 
"any  specific  standards  for  the  overall 
structure  and  composition  of  the 
company's  board  of  directors."^  We  are 
adopting  the  remaining  disclosure  items 
substantially  as  proposed,  as  we  believe 
that  they  will  provide  valuable 
information  to  secxu-ity  holders 
regarding  the  nomination  process, 
without  resulting  in  boilerplate       -    ' 
disclosures. 

Many  commenters  that  supported  the 
disclosure  requirements  suggested  that 
we  expand  the  requirements  to  require 
companies  to  disclose  the  extent  to 
which  they  take  into  consideration 
diversity,  in  particular  race  and  gender, 
in  nominating  candidates.^'  We  have 
not  included  such  a  requirement  in  the 
standards  we  are  adopting  today,  as  we 
believe  this  particular  consideration,  as 
well  as  other  considerations  made  by  a 
company,  will  likely  be  addressed 
adequately  by  the  new  disclosiu-e  item 
requiring  companies  to  disclose  their 
criteria  for  considering  board 
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"See.  e.g.,  Foley;  Jenkens;  McGuireWocxls: 
NYSBAR;  Wells  Fai^o. 

0°  Release  No.  34-48301  (August  8.  2003). 

*'  See,  e.g.,  Boston  Common  Asset  Management 
("Boston");  Calvert  Group  Ltd.  ("Calvert"); 
Christian  Brothers  Investment  Services  ("CBIS"); 
Nathan  Cummings  Foundation  ("Cummings"); 
Domini  Social  Investments  LLC  ("Domini");  ISIS 
Asset  Management  ("ISIS");  J.A.  Glynn;  James 
McRitchie,  Editor,  CorpGov.net  and 
PERSWatch.n«,  Letter  dated  September  13,  2003 
("McRitchieZ"):  Mehri  &  Skalet  PLLC  ("Mehri 
tSkalet");  Denise  L.  Nappier,  Connecticut  State 
Treasurer  ("Nappier");  Social  Investment  Forum 
Ltd.  ("SIF");  Socially  Responsible  Investment 
Coalition  ("SRK"):  WUliam  C.  Thompson,  Jr., 
Controller  of  the  Qty  of  New  York  ("Thompson"); 
The  General  Board  of  Pension  and  Health  BeneBts 
of  the  United  Methodist  Church  ("UMC");  Walden 
Asset  Maiugement  ("Walden").  See  oiso  Jesse 
Smith  Noyes  Foundation  ("Noyes").  We  also 
rBcaived  a  number  of  letters  that  are  substantially 
suBilar  in  content  that  supported  additional 
disclosure  describing  board  consideration  of 
divenity.  See  Letter  Type  A  ("Letter  A");  Letter 
Type  B  ("Letter  B"). 


candid  ates.  Further,  we  do  not  view  it 
as  appi  opriate  to  identify  any  specific 
criteria  that  a  company  must  address  in 
descril  ing  the  qualities  it  looks  for  in 
board  <;andidates. 

d.  Soul  ces  of  nominees  . 

Som^ !  of  the  most  extensive  comment, 
particu  larly  from  the  business  and  legal 
communities,  arose  from  the  proposal  to 
require  companies  to  identify  the  source 
of  all  director  nominees,  other  than  . 
incumi  lent  directors  and  executive 
officer!  .^2  Generally  speaking,  these 
commc  nters  were  of  the  view  that,  as 
propos  3d,  the  required  disclosure  would 
be  diff  cult  to  make  in  a  clear  and 
accural  e  manner  because  there  are 
multip  e  "sources"  for  most 
nomin(  les.**'  in  addition,  these 
comme  nters  objected  to  naming  the 
specifii :  source  on  the  basis  that  this 
disclosure  could  have  a  "chilling  effect 
on  the  search  process,"^*  would  be 
immati  rial,^^  and  could  imply  that  a 
nomini «  was  unqualified  to  serve  on  the 
board  I  ased  solely  on  the  position  held 
by  the  ndividual  (e.g.,  the  chief 
executi  ve  officer)  who  originally 
recomi  lended  the  nominee.*'^  While 
some  cpmmenters  recommended  that 
we  delate  this  provision,  others 
recomi  lended  that  we  instead  require 
disclos  lire  of  the  general  category  of 
person  i  who  recommended  the  nominee 
(e.g.,  m  anagement  or  seciuity  holders).^^ 
Anothf  r  commenter  recommended  that 
we,  ins  tead,  require  companies  to 
disclosfe  whether  nominees  are 
independent  from  the  company  and,  in 
the  casi ;  of  nominees  proposed  by 
securit;  r  holders,  from  the 
recomi  lending  security  holders.^^ 

We  c  3ntinue  to  believe  that 
inform!  ition  regarding  the  sources  of 
compaj  ly  nominees  is  important  for 
securit '  holders;  however,  we  have 
revised  the  disclosure  standard  to 
require  companies  to  identify  the 
categoi  f  or  categories  of  persons  or 
entities  that  recommended  each 
nominee.  In  this  regard,  we  have 
retained  the  requirement  that  companies 
specifii  ally  note  those  instances  where 
a  nomii  lee  was  recommended  by  the 
chief  e:  :ecutive  officer  of  the  company. 
In  proy  iding  the  required  disclosure, 
companies  should  consider  what 


«See, 
Leggett  ajPlatt 
Energy 

"See 


>j.,  ABA:  BRT;  Intel  Corporation  ("Intel"); 
Inc.  ("Leggett");  NYSBAR;  Valero 
Ckporation  ("Valero");  Wells  Fargo. 


**  Am^can  Society  of  Corporate  Secretaries.  See 
also.  Am  rican  Corporate  Counsel  Association 
("ACCA'  I;  Valero. 

"See.  ».g..BRT. 

"  See !  uUivan. 

6'  See  I  oston;  Intel;  Walden. 
'SeeiiBA. 


category  of  person  initially 
recommended,  or  otherwise  brought  to 
the  atiention  of  the  nominating 
committee,  each  candidate.  In 
disclosing  the  category  of  persons  or 
entities  that  initially  recommended  a 
candidate  tathe  nominating  commitiee, 
companies  should  ensure  that  they 
identify  also  any  person  or  entity  that 
caused  a  particular  candidate  to  be 
recommended.  For  example,  if  the  chief 
executive  officer  asks  a  third  party  to 
evaluate  a  potential  candidate,  and  that 
third  party  ultimately  recommends  the 
candidate  to  the  nominating  committee, 
both  the  chief  executive  officer  and  the 
third  party  should  be  identified  as 
recommending  parties  in  the  company's 
disclosure.  We  have  provided  for 
disclosure  of  more  than  one  type  of 
source  for  a  nominee  to  address  the 
possibility  of  multiple  sources. 

e.  Additional  Disclosure  Regarding 
Nominees  of  Large,  Long-Term  Security 
Holders 

The  additional  disclosure  requirement 
with  regard  to  nominees  recommended 
by  large,  long-term  security  holders 
elicited  a  great  deal  of  comment  frgm 
most  categories  of  commenters. 
Generally,  commenters  fi-om  the 
business  and  legal  communities 
recommended  either  deleting  the 
disclosure  requirement  related  to 
security  holder  recommendations 
altogether  or  increasing  the  beneficial 
ownership  requirerient  to  5%  or  10% 
and/or  increasing  the  holding  period  to 
two  or  more  years.^^  With  regard  to  the 
5%  and  10%  recommendations,  at  least 
one  commenter  noted  that  those 
recommending  security  holders  would 
be  required  to  report  their  beneficial 
ownership  under  Exchange  Act 
Regulation  ISD.^o 

Some  of  the  reasons  given  by 
commenters  for  deleting  the 
requirement  were: 

•  The  requirement  would  give  special 
status  to  larger  security  holders;  ''^ 

•  3%  security  holders  could  use  the 
disclosure  requirement  for  their  own 
"special  interests";  ^^ 

•  There  could  be  more  than  one 
triggering  nomination,  thus  resulting  in 
complex  and  confusing  disclosure;  ^^ 

•  The  requirement  would  create  a 
bias  to  accept  marginal  director 
candidates;  '* 


•'See,  e.g.,  ACB;  ACCA;  Compass  Bancshares, 
Inc.  ("Compas^');  Foley;  ICBA;  Intel;  Int'l  Paper; 
Jenkens;  L^ett;  NYSBAR:  Sullivan;  Wells  Fargo. 

™  See  Sullivan, 

"  See  id. 

^^  Id.  See  also  ABA. 

"  See  ABA. 

'*  See  Sullivan. 
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•  The  requirements,  specifically  those 
regarding  giving  the  reasons  for  rejecting 
nominees,  would  "chill"  nominating 
committee  discussions;  ^^ 

•  The  disclosure  would  not  be 
material  to  security  holders;  '^  and 

•  The  disclosure  would  raise  privacy 
issues  for  the  nominating  security 
holder  and  candidate.^^ 

Conversely,  this  disclosure  item  also 
received  strong  support  from  security 
holders,  many  of  whom  recommended 
that  we  use  a  lower  ownership 
percentage  trigger  or  a  trigger  no  more 
stringent  than  that  proposed . '» 

With  regard  to  the  requirement  that 
the  reasons  for  not  nominating  a 
candidate  be  given,  many  commenters 
believed  that  this  requirement  would  be 
difficult  to  satisfy,  as: 

•  Nominating  committee 
determinations  are  not  always  precise  in 
nature; 

•  The  disclosure  would  expose 
candidates  to  ridicule;  and/or 

•  The  disclosure  would  be  an 
invasion  of  privacy  for  all  parties 
involved  in  the  process,  including  the 
nominating  committee  members,  whose 
deliberations  would  be  made  public  as 
a  result  of  the  disclosure  requirement.^* 

Some  commenters  also  expressed  the 
view  that  this  requirement  would 
expose  the  company  and  nominating 
committee  members  to  risk  of  litigation 
and  would  allow  security  holders  to 
"second  guess"  the  nominating 
committee's  determinations. »°  On  the 
other  hand,  some  commenters  were  of 
the  view  that  we  should  retain  the 
proposed  disclosure  standard  and 
expand  it  to  require  companies  to 
disclose  the  identity  of  rejected 
candidates,  provided  that  the  candidates 
consent  to  be  so  identified.^^ 

After  considering  the  comments,  we 
continue  to  believe  that  disclosiue  of 
director  recommendations  made  by 
large,  long-term  security  holders  would 
provide  valuable  information  that 
would  enable  security  holders  to  better 
understand  the  nomination  process.  We 
have  re-evaluated  the  3%  threshold  to 
trigger  the  additional  disclosiue 
requirement,  however,  and  have 


"  See,  e.g.,  id. 

^^  See  id. 

"See  id. 

'"  See,  e.g.,  American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations  ("AFLr<:iO"): 
CII;  International  Brotherhood  of  Teamstws  ("BT"); 
ISIS;  McRitchie2;  Nappier;  SERS;  Trillium  Asset 
Management  ("Trillium");  UBC.  See  also  AFSCME; 
Association  of  the  Bar  of  the  City  of  New  York's 
Special  Committee  on  Mergers,  Acquisitions  and 
Corporate  Control  Contests  ("NYCBAR"). 

''See,  e.g.,  ABA;  BRT;  Foley:  Jenkens;  NYSBAR; 
Sullivan;  Valero. 

■°See,  e.g..  Compass;  Foley;  Jenkens. 

•>  See  OX;  OR;  Cummings;  SERS. 


determined  that  ownership  of  more  than 
5%  is  a  more  appropriate  threshold  at 
which  to  require  companies  to  provide 
additional  disclosure."^  In  this  regard, 
we  agree  with  commenters  that  a  more 
than  5%  ownership  threshold  has  a 
significant  advantage  over  a  lesser 
ownership  threshold,  in  that 
recommending  seciirity  holders  would 
be  subject  to  the  beneficial  ownership 
reporting  requirements  of  Exchange  Act 
Reg\ilation  13D.  We  anticipate  that  a 
more  than  5%  ownership  threshold 
will,  in  many  cases,  simplify  the  process 
by  which  a  company  and  the 
recommending  seciurity  holder 
determine  that  the  recommendii^ 
security  holder  satisfies  the  ownership 
threshold  to  trigger  the  additional 
disclosure  requirement  and,  where  a 
security  holder  or  group  has  reported  its 
beneficial  ownership  prior  to  making  a 
recommendation,  will  help  to  ensure 
that  the  company  and  its  security 
holders  have  basic  information  about 
the  reconmiending  security  holder.  This 
will  benefit  the  company  by  providing 
the  nominating  committee  with 
additional  information  regarding  the 
recommending  seciuity  holder  and, 
possibly,  the  recommended  candidate. 
Further,  security  holders  will  benefit 
through  having  additional  information 
upon  which  they  can  evaluate  the 
nominating  committee's  response  to  the 
security  holder  recommendation.*^ 

In  addition,  the  new  disclosure 
standard  will  require  that  companies 
make  the  specified  disclosures, 
including  identifying  both  the 
nominating  seciuity  holder  or  security 
holder  group  and  candidate,  only  in 
those  instances  where  both  parties  have 
provided  to  the  company  their  consent 
to  be  identified  and,  where  the  security 
holder  or  group  members  are  not 
registered  holders,  the  secmity  holder  or 
group  members  have  provided  proof  of 
the  required  ownership  and  holding 
period  to  the  company.  A  security 
holder  or  group  that  seeks  to  require  a 


^  On  October  14,  2003,  we  proposed  new  rules 
regarding  the  inclusion  of  security  holder  nominees 
for  director  in  company  proxy  materials.  See 
Release  No.  34-48626  (October  14,  2003).  The  issue 
of  the  appropriate  ownership  threshold,  if  any,  for 
any  such  inclusion  of  seciuity  holder  nominees  for 
director  is  a  separate  issue  from  the  appropriate 
ownership  threshold  for  the  disclosure  we  are 
adopting  today  and  is  not  addressed  in  this  release. 

"  In  this  regard,  information  available  to  our 
OfGce  of  Economic  Analysis  indicates  that,  of  the 
companies  listed  on  the  New  York  Stock  Exchange, 
Nasdaq  Stock  Market  and  American  Stock  Exchange 
as  of  December  31,  2002,  57%  had  at  least  one 
institutional  security  holder  that  beneficially  owned 
5%  of  the  common  equity  or  similar  securities  and 
1 .4%  had  five  or  more  such  security  holders.  This 
information  was  derived  from  filings  on  Exchange 
Act  Form  13-F  (17  CFR  249.325]  that  indicated  that 
the  filing  security  holder  had_held  its  securities  for 
at  least  one  year. 


company  to  provide  disclosure  related 
to  a  recommendation  would  provide 
their  written  consent  and  proof  of 
ownership  to  the  company  at  the  time 
of  the  recommendation.  The  company 
would  not  be  oUigated  to  request  such 
materials  where  a  security  hblder  or 
group  does  not  otherwise  provide  their 
consent  and  proof  of  ownership."* 

In  consideration  of  the  concerns 
expressed  by  commenters,  including 
those  with  regard  to  boilerplate 
disclosure  and  privacy  issues,  the 
disclosure  standard  that  we  are  adopting 
today  does  not  include  the  proposed 
reqiiirement  that  companies  disclose  the 
specific  reasons  for  not  nominating  a 
candidate.  The  requirement  will, 
however,  require  that  companies 
identify  the  candidate  in  addition  to  the 
recommending  security  holder  or  group. 
While  not  required,  a  company  could,  of 
course,  choose  to  explain -why  it  did  hot 
nominate  one  or  all  of  the  security 
holder-recommended  candidates. 

We  also  have  added  language  to  the 
disclosure  requirement  to  clarify  the 
date  by  which  a  security  holder  must 
submit  a  recommended  nominee  in 
order  to  trigger  the  additional  disclosiue 
requirement  by  the  company — a  security 
holder's  recommendation  would  have  to 
be  received  by  a  company's  nominating 
committee  by  a  date  not  later  than  the 
120th  calendar  day  before  the  date  the 
company's  proxy  statement  was 
released  to  security  holders  in 
connection  with  the  previous  year's 
annual  meeting."^  We  have  added  a  new 
instruction  clarifying  that,  where  a 
company  has  changed  its  meeting  date 
by  more  than  30  days,  a  security  holder 
must  make  its  recommendation  by  a 
date  that  is  a  reasonable  time  before  the 
company  begins  to  print  and  mail  its 
proxy  statement  in  order  to  trigger  the 
additional  disclosures."^ 

In  addition,  we  have  added  a  new 
instruction  that  responds  to 
commenters'  suggestion  that  we  address 
how  the  percentage  of  securities  owned 
by  a  nominating  security  holder  woidd 
be  calculated."^  In  this  regard  we  have 
clarified  that  the  pert^entage  of  securities 
held  by  a  recommending  security  holder 
may  be  determined  by  reference  to  the 


**  See  Instruction  4  to  new  Paragraph  (d)(2)(u)(L} 
of  Item  7  of  Exchange  Act  Schedule  14A. 

OS  As  is  currently  required  in  Exchange  Act  Rul* 
14a-«,  this  date  would  be  calculated  by 
determining  the  release  date  disclosed  in  the 
previous  year's  proxy  statement,  increasing  the  year 
by  one,  and  counting  back  120  calendar  days. 

"6  See  Instruction  2  to  new  Paragraph  (dK2)(ii)(L) 
of  Item  7  of  Exchange  Act  Schedule  14A.  The  new 
instruction  is  modeled  after  the  approach  used  urith 
regard  to  Exchange  Act  Rule  14a-8  security  holder 
proposals,  as  set  forth  in  Exchange  Act  Rule  14*- 
8(e)(2)  (17  CFR  240.14»-B(e)(2)]. 

•'See,e.g..ABA. 


dampany's  most  recently  filed  quarterly 
or  annual  report  (or  any  subsequent 
current  report),  unless  the  party  relying 
on  such  report  knows  or  has  reason  to 
believe  that  the  information  included  in 

the  report  is  inacciuate."" 

« 
4.  Interaction  of  the  Diaclosure 
Requirements  With  Recently  Revised 
Market  Listing  Standards 

The  New  York  Stock  Exchange  and 
the  Nasdaq  Stock  Market  have  adopted 
revised  listing  standards  that,  among 
other  requirements,  require  listed 
companies  to  have  independent 
nominating  committees.  ^^  While  these 
listing  standard  changes  demonstrate 
the  importance  of  the  nomination 
process  and  the  nonunating  committee, 
and  represent  a  strengthening  of  the  role 
and  independence  of  the  nominating 
committee,  they  do  not  require 
nominating  committees  to  consider 
security  holder  nominees  or  companies 
to  make  the  disclosures  described  in 
this  release.  The  disclosure 
requirements  we  are  adopting  today  will 
provide  useful  information  to  security 
holders  regarding  the  nomination 
process,  the  manner  of  evaluating 
nominees,  and  the  extent  to  which  the 
boards  of  directors  of  the  companies  in 
which  they  invest  have  a  process  for 
considering,  and  do  in  fact  consider, 
security  holder  recommendations. 
Accordingly,  the  disclosure 
requirements  we  are  adopting  today  will 
operate  in  conjimction  with  the  revised 
listing  standards  regarding  nonunating 
committees. 

A  number  of  commtoters  from  the 
business  and  legal  commimities 
recommended  that  we  delay  adoption  of 
the  proposed  disclosure  standards  in 
order  to  allow  the  new  listing  standards 
regarding  nominating  committees  to 
take  effect.^  We  agree  with  these 
commenters  that  the  new  listing 
standards  represent  a  significant 
strengthening  of  the  nomination 
process;  however,  we  believe  that  the 


u  See  Instruction  1  to  new  Pattgraph  (d)(2)(ii)(L) 
of  Item  7  of  Rxrhengw  Act  Schedule  14A.  The  new 
instruction  is  modeled  after  Exchange  Act  Rule 
13d-l(i)  (17  CTR  240.13d-l(j)l.  which  specifies  on 
what  basis  beneficial  holders  may  calculate  the 
petcontage  of  sut^ect  securities  they  hold  for 
puiposM  ofKxrhangw  Act  Regulation  13D. 

•■See  Release  No.  34-4874S  (November  4,  2003) 
(«8  FK  641541.  While  the  NY^  standards  include 
a  rstiuirement  that  listed  companies  have  an 
independent  nominating  committee  (NYSE  secti^ 
303A(4Xa)).  the  Nasdaq  standards  provide  that  the 
nomination  of  directots  may,  alternatively,  be 
datennined  by  a  m^ority  of  the  independent 
directots  (NASD  Rule  435a(c)).  In  discussing  the 
NYSE  and  Nasdaq  standards,  our  leCsroncas  to 
indapendMit  nominating  committaee  'Wffl>mpasii 
this  attaniative  under  t^  Nasdaq  standards. 

"See,  e.^:,  ABA;  ACB;  AOIA;  BRT;  CSX 
Gocparatiaa:  Foley;  ICBA;  Jenkens;  Valero. 


disclosure 
today 
those 
do  not 


standards  that  we  adopt 
( re  a  necessary  complement  to 
1  sting  standards  and,  accordingly, 
believe  such  a  delay  is  necessary 


or  app  opnate. 

B.  Disc  losure  Regarding  the  Ability  of 
Securi  y  Holders  To  Communicate  With 
Boards  of  Directors 

1.  Discission 

We  s  re  adopting  new  disclosure 
standai  ds  with  regard  to  security  holder 
commi  nications  with  board  members. 
These  i  lisclosure  standards  are  intended 
to  imp  ove  the  transparency  of  board 
operati  dus,  as  well  as  security  holder 
unders  anding  of  the  companies  in 
which  hey  invest.^' 

In  re  iponse  to  our  May  1 ,  2003 
solicits  tion  of  input  into  the  proxy 
process  review  by  the  Division  of    • 
Corponttion  Finance,  representatives  of 
the  business  community  commented 
thatdilclosure  regarding  the  means  by 
which  security  holders  may 
communicate  directly  with  the  board  of 
directoi^  would  address  issues  of 
accountability  and  responsiveness 
without  extensive  disruption  or  costs.^^ 
Comments  from  investors  and  investor 
advocacy  groups  also  indicated  the  view 
that  thi  3  disclosiu-e  would  be  helpful  ;^3 
howev(  T,  these  commenters  also  noted 
that  di^losure  alone  would  not  address 
all  issues  related  to  accountability  and 
responsiveness.^'* 

We  received  similar  comment  with 
regard  jo  the  proposed  disclosure 
requirements,  with  no  clear  consensus 
as  to  whether  thie  proposed  rules  would 
be  an  effective  means  to  improve  board 
accouniability,  board  responsiveness, 


«'  In  Ejthange  Act  Release  No.  34-48745 
(Novembir  4.  2003).  the  Commission  approved  a 
new  NYS^  listing  standard  that  addresses  security 
holder  co^nmunications  with  board  members.  This 
standard  |)rovides  that:  "In  order  that  interested 
parties  m^y  be  able  to  make  their  concerns  known 
to  non-m4nagement  directors,  a  company  must 
disclose  a  method  for  such  parties  to  communicate 
directly  abd  confidentially  with  the  presiding 
director  [0f  the  non-management  directors]  or  with 
non-manteement  directors  as  a  group."  See  NYSE 
Section  3  I3A(3).  This  method  could  be  analogous 
to  the  me  hod  in  the  NYSE  listing  standards 
required  I  y  Exchange  Act  Rule  lOA-3  regarding 
audit  con  mittees.  See  Commentary  to  NYSE 
Section  3  I3A(3).  Exchange  Act  Rule  10A-3(b)(2) 
requires  I  sting  standacds  relating  to  audit 
conunitta  is  to  require  that  "te)ach  audit  committee 
*  *  *  establish  procedures  for  the  receipt,  retention 
and  treat]|ient  of  complaints  regarding  accounting, 
internal  a^xx>unting  controls  or  auditing  matters, 
including  procedures  for  the  confidential, 
anonymaiis  submission  by  employees  of  the  issuer 
of  conceits  regarding  questioniible  accounting  or 
auditing  Aiatters." 

«2  See  3ummary  of  Comments — File  No.  S7-10- 
03. 

"SeeiL 
•*Seeii 


and  corporate  governance  policies.^^ 
Some  commenters  believed  the 
disclosure  would  be  useful  to  security 
holders,  including  one  commenter  who 
expressed  the  view  that  the  proposed 
disclosure  would  provide  security 
holders  with  important  information  that 
provides  an  understanding  of  a 
company's  process  for  communications 
with  the  board.^  Conversely,  other 
commenters  did  not  believe  that  the 
proposed  rules  would  be  an  effective 
means  to  improve  board  accoimtability,  . 
board  responsiveness,  and  corporate 
governance  policies  and  expressed  the 
view  that  the  disclosure  would  not  be 
useful  to  security  holders.''  Overall,  we 
continue  to  believe  that  the  disclosure 
will  provide  security  holders  with 
useful  information  about  their  ability  to 
communicate  with  board  members. 
Accordingly,  we  me  adopting, 
substantidly  as  proposed,  the  disclosure 
standards  related  to  security  holder 
communications  with  board  members. 

2.  Disclosure  Requirements 

We  are  adopting  a  number  of  specific 
and  detailed  disclosure  requirements 
regarding  communications  by  security 
holders  with  boards  of  directors  because 
we  believe  that  these  requirements  will 
provide  security  holders  with  a  better 
understanding  of  the  manner  in  which 
security  holders  can  engage  in  these 
communications.  In  particular,  we 
believe  that  the  disclosure  requirements, 
including  whether  a  board  has  a  process 
by  which  security  holders  can 
communicate  with  it,  are  necessary  to 
give  security  holders  a  better  picture  of 
a  critical  component  of  the  board's 
interaction  with  security  holders. 
Detailed  disclosure  regarding  that 
process  at  a  company,  if  it  exists,  will 
be  important  to  security  holders  in 
evaluating  the  natiue  and  quality  of  the 
communications  process.  Further,  we 
believe  that  the  level  of  specificity  in 
the  new  disclosure  standards  will 
discourage  boilerplate  disclosure. 

Companies  will  be  required  to 
provide  the  following  disclosure  with 
regard  to  their  processes  for  seciuity 
holder  communications  with  board 
members: 

•  A  statement  as  to  whether  or  not  the 
company's  board  of  directors  provides  a 
process  for  security  holders  to  send 
communications  to  the  board  of 
directors  and,  if  the  company  does  not 
have  such  a  process  for  security  holders 
to  send  communications  to  the  board  of 


»s  See  Summary  of  Comments-^ile  No.  S7-14- 
03. 

"SeedR. 

"^  See,  e.g.,  ABA;  BRT;  Les  Greenberg.  Chairman. 
Committee  of  Concamed  Shareholders.  Letter  dated 
August  9,  2003  ("OCSl");  Valeio. 
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directors,  a  statement  of  the  basis  for  the 
view  of  the  board  of  directors  that  it  is 
appropriate  for  the  company  not  to  have 
such  a  process;  ^^ 

•  If  tne  company  has  a  process  for 
security  holders  to  send 
communications  to  the  board  of 
directors: 

•  a  description  of  the  manner  in  - 
which  seciuity  holders  can  send 
communications  to  the  board  and,  if 
applicable,  to  specified  individual 
directors;  ^  and 

•  If  all  security  holder 
commiuiications  are  not  sent  directly  to 
board  members,  a  description  of  the 
company's  process  for  determining 
which  communications  will  be  relayed 
to  board  members;  **'  and 

•  A  description  of  the  company's 
policy,  if  any,  with  regard  to  board 
members'  attendance  at  annual  meetings 
and  a  statement  of  the  number  of  board 
members  who  attended  the  prior  year's 
annual  meeting,  ^o^ 

3.  Conunents  Regarding,  and  Revisions 
to,  the  Proposed  Disclosine 
Requirements 

a.  Scope  of  the  Disclosine  Requirement 

We  received  a  niunber  of  comments 
suggesting  that  we  clarify  the 
application  of  the  disclosure 
requirements  to  communications  with 
the  board  by  officers,  directors, 
employees,  and  agents  of  the  company 
who  also  own  company  secxmties.'"^ 
We  do  not  believe  that  all 
communications  from  officers,  directors, 
employees,  and  agents  of  the  company 
are  the  types  of  commiuiications  that 
the  disclosure  standards  should  capture. 
We  have,  therefore,  added  a  general 
instruction  to  the  new  disclosure 
requirements  clarifying  that: 

•  Commimications  from  an  officer  or 
director  of  the  company  will  not  be 
viewed  as  security  holder 
commimications  for  purposes  of  the 
disclosure  requirement;  ^°^  and 

•  Communications  from  an  employee 
or  agent  of  the  company  will  be  viewed 
as  security  holder  communications  for 
purposes^of  the  disclosure  requirement 
only  if  those  communications  are  made 
solely  in  such  employee's  or  agent's 
capacity  as  a  security  holder.  ^•»* 


"  See  new  Paragraph  (h)(1)  of  Item  7  of  Exchange 
Act  Schedule  14A. 

"  See  new  Paragraph  (h)(2)(i)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

"»  See  new  Paragraph  (h)(2)(ii)  of  Item  7  of 
Exchange  Act  Schedule  14A. 

'°i  See  new  Paragraph  (h)(3)  of  Item  7  of 
Exchange  Act  Sch^ule  14 A. 

'0*  See.  e.g..  WeUs  Fargo. 

>°3  See  Instruction  1  to  new  Paragraph  (h)  of  Item 
7  of  Exchange  Act  Schedule  14A. 

'"  See  id. 


In  response  to  our  request  for 
comment  as  to  whether  the  new 
disclosure  standard  should  apply  to 
communications  made  in  connection 
with  security  holder  proposals 
submitted  pursuant  to  Exchange  Act 
Rule  14a-6,  one  commenter  si^ested 
that  it  would  be  "inappropriate"  to 
exclude  Exchange  Act  Rule  14a-8 
proposals  from  the  new  disclosure 
standard;  '"^  however,  other 
commenters  suggested  that  Exchange 
Act  Rule  14a-8  communications  should 
be  expressly  excluded. '"^  In  particular, 
one  commenter  noted  that,  "[b]oth  the 
security  holder  proponent  and  the 
company  are  subject  to  specific,  detailed 
requirements,  conditions  and  deadlines, 
including  regulation  of  the  content  of 
statements  about  the  proposal  *   *   * 
There  is  no  need  to  impose  another 
disclosure  requirement  on  this 
process."  ^°^  We  agree  that  the  current 
disclosure  requirements  with  regard  to 
security  holder  proposals  are  adequate 
to  inform  security  holders  of  how  they 
may  communicate  with  boards  via  that 
mechanism.  Accordingly,  we  have 
expressly  excluded  security  holder 
proposals  submitted  pursuant  to 
Exchange  Act  Rule  14a-8,  and 
communications  made  in  connection 
with  such  proposals,  from  the  definition 
of  "security  holder  communications" 
for  purposes  of  the  new  disclosure 
standard.'°8 

b.  Process  for  Communicating  With 
Board  Members 

We  proposed  a  standard  that  would 
have  required  companies  to  identify 
those  directors  to  whom  security 
holders  could  send  communications. 
Commenters  noted  that  they  did  not 
believe  that  it  would  be  appropriate  to 
include  such  a  requirement  on  the  basis 
that  named  directors  could  then  be 
targeted  for  inappropriate 
correspondence  and  that  some 
companies  may  not  include  specified 
recipients  of  security  holder    • 
communications  in  their 
communications  procedures. ^"^ 

In  consideration  of  these  concerns,  we 
have  revised  the  disclosure  requirement 
to  specify  that  companies  should 
describe  how  security  holders  can  send 
communications  to  the  board  and,  if 
applicable,  to  specified  individual 
directors.^^''  We  also  have  added  a  new 
instruction  providing  that,  in  lieu  of 


describing  in  the  proxy  statement  the 
manner  in  which  security  holders  may 
communicate  with  board  members,  the 
manner  in  which  the  company 
determines  those  communications  that 
will  be  forwarded  to  board  members,  the 
company's  policy  regarding  director 
attendance  at  annual  meetings,  and  the 
number  of  directors  who  attended  the 
prior  year's  annual  meeting,  such 
information  may  instead  be  placed  on 
the  company's  Web  site,  provided  that 
the  company  discloses  in  its  proxy 
statement  the  Web  site  address  where 
such  information  may  be  found,  m 

Commenters  also  expressed  concern 
about  the  proposed  disclosure  item 
related  to  companies'  policies  with 
regard  to  "filtering"  communications.^ ^^ 
Some  commenters  suggested  that 
extensive  disclosure  of  a  company's 
process  for  determining  which 
communications  are  forwarded  to  board 
members  would  imply  that  a  company 
was  improperly  blocking 
communications  from  securify 
holders.' '3  Such  a  filtering  process  is 
necessary,  in  the  opinion  of  these 
commenters,  because  many  security 
holder  communications  are  related  to 
company  products  and  services,  are 
solicitations,  or  otherwise  relate  to 
improper  or  irrelevant  topics.^'*  At  least 
one  commenter  posited  that  the 
proposed  disclosure  item  does  not  relate 
directly  to  company  processes  to 
facilitate  communications  with  directors 
and  should  be  deleted  as 
unnecessary.'"  Another  commenter 
suggested  that  we  revise  the  disclosure 
requirement  to  clarify  that  purely 
ministerial  activities,  such  as  organizing 
and  collating  securify  holder 
communications,  need  not  be 
disclosed."*^  Other  commenters  noted 
that,  should  we  retain  the  disclosure 
requirement,  we  should  not  expand  it  to 
include  the  identify  of  the  parfy  that  is 
responsible  for  filtering 
communications.' ' '' 

In  consideration  of  these  conunents, 
the  disclosure  item  we  are  adopting 
today  does  not  include  the  requirement 
that  companies  identify  the  department 
or  other  group  within  die  company  that 
is  responsible  for  determining  which 
communications  are  forwarded  to 
directors.  We  also  have  added  an 
instruction  to  clarify  that  a  company's 
process  for  collecting  and  organizing 
securify  holder  communications,  as  well 


'<»AFSCME. 

'»  See  NYSBAR;  Valero. 

""NYSBAR. 

^o"  See  Instruction  2  to  new  Paragraph  (h)  of  Item 
7  of  Exchange  Act  Schedule  14A. 

"»SeeNYSBAR. 

'  ">  See  new  Paragraph  lh)(2)(i)  of  Item  7  of 
Exchange  Act  Schedule  14 A. 


' ' '  See  the  Instruction  to  new  Paragraphs  (h)(2) 
and  (h)(3)  of  Item  7  of  Exchange  Act  Schedule  14A. 

•"  See,  e.g.,  ABA;  BRT;  Intel;  NYSBAR;  SuUivan. 

'"See  Sullivan.  See  also  ABA. 

>»  See,  e.g..  Wells  Fargo. 

'"See  ABA. 
.    "»  See  Sullivan. 

'"See,  e.g..  NYSBAR;  Wells  Faigo. 
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as  similar  or  related  activities,  Deed  not 
be  disclosed,  provided  that  the 
company's  process  is  approved  by  a 
majority  of  the  independent 
directors.  "• 

c.  Material  Actions  Taken  by  the  Board 
of  Directors  as  a  Result  of  Security 
Holder  Communications 

Many  commenters  expressed  concern 
with  regard  to  the  proposal  that  would 
have  required  companies  to  describe 
any  material  action  taken  by  the  board 
of  directors  during  the  preceding  fiscal 
year  as  a  result  of  security  holder 
commimications.i'^  Most  of  these 
commenters  suggested,  deleting  this 
disclosure  requirement  on  the  basis  that 
it  would  be  too  difficult  to  tie  board 
actions  to  specific  security  holder 
recommendations.  120  One  commenter 
suggested  that  the  disclosure 
requirement  was  too  vague  and 
companies  would  be  unsure  as  to  what 
actions  must  be  disclosed.^^i  In 
consideration  of  these  concerns,  the 
disclosure  requirements  we  are  adopting 
today  do  not  include  the  proposed 
requirement  related  to  material  actions 
taken  in  response  to  seciu-ity  holder 
communications. 

d.  Director  Attendance  at  Annual 
Meetings 

In  the  proposing  release,  we  asked 
whether  there  were  alternative  ways  to 
achieve  our  objectives.  We  further 
solicited  comment  on  whether  we 
should  provide  guidance  to  companies 
or  otherwise  address  appropriate 
procedures  for  companies  to  implement 
with  regard  to  security  holder 
communications  with  board  members. 
We  also  noted  that  the  term 
"conununications"  was  meant  to  be 
broadly  construed.  Several  commenters 
suggested  that  we  require  companies  to 
disclose  whether  they  have  a  policy 
regarding  attendance  by  directors  at 
annual  meetings  and  provide 
information  about  annual  meeting 
attendance  by  directors.  122  ^/e  believe 
that  such  a  disclosure  requirement 
would  further  our  broad  objective  to 
provide  investors  with  information 
about  a  company's  communications 


""Seethe  Instruction  to  new  Paragraph  (h)(2)(ii) 
oCItem  7  of  Exchange  Act  Schedule  14A. 

-"•See,  e.g..  ABA;  ACB:  ACCA;  Warren  J.  Archer 
("Archer"):  BRT;  DKW  Law  Group;  Domini;  Foley; 
Intel;  Infl  Paper;  Jenkens;  NYCBAR;  NYSBAR. 

»«>See.  e.g.,  ABA;  BRT;  Domini;  Foley;  Intel;  Infl 
Paper  Jenkens;  NYCBAR;  NYSBAR. 

>"  See  NYSBAR. 

"^  See  Amalgamated  Bank  and  its  Long  View 
Funds  ("Amalgamated");  Boston;  CBIS;  CU;  Granary 
Foundation  ("Granary"};  Letter  B;  Maine  Retirement 
System;  McRitchie2;  SERS;  SIP;  Walden.  See  also 
Connie  Hansen. 


policie  i  and  general  responsiveness  to 
investc  rs'  concerns. 

Dlre<  tors'  attendance  at  annual 
meetin  ;s  can  provide  investors  with  an 
opporti  inity  to  communicate  with 
directo  "s  about  issues  affecting  the 
compai  ty.  We  are  adopting  a 
requireinent  that  companies  disclose 
their  p0licy  with  regard  to  director 
attendance  at  annual  meetings  and  the 
number  of  directors  who  attend  the 
annual  pneetings,  as  that  disclosure  will 
give  security  holders  a  more  complete 
picture  of  a  company's  policies  related 
to  oppc  rtunities  for<:ommunicating 
with  di  rectors. 

C.  Rela  ed  Disclosure  in  Quarterly  and 
Annua.  Reports 

In  rei  ponse  to  our  request  for 
comme  at  regarding  whether  material 
change  1  to  a  company's  process  for 
securit;  ■  holders  to  submit  nominees  for 
electioA  as  director  to  the  company 
should  be  disclosed  in  periodic  or 
ciurent  reports,  a  number  of 
comme  iters  indicated  the  need  to 
provid(  security  holders  with  more 
current  information  regarding  that 
process  ,'23  These  commenters 
express  ed  the  concern  that  the 
procedi  ires  described  in  a  company's 
proxy  s  :atement  could  change  during 
the  cou  rse  of  a  fiscal  year,  and  the 
absenci  of  information  regarding  those 
change!  could  impair  significantly 
security  holders'  opportunities  to 
submit  recommended  nominees.' 24  in 
responi  e  to  these  comments,  we  are 
adoptic  g  new  disclosure  standards  that 
will  rec  uire  companies  to  report  einy 
materia   changes  to  the  procedures  for 
securit]  holder  nominations  in  the 
Exchan  le  Act  Form  10-Q,  10-QSB,  10- 
K,  or  1(  -KSB  filed  for  the  period  in 
which  me  material  change  occurs. '^s 
We  alsc  are  including  an  instruction 
clarifyi:  ig  that,  for  purposes  of  this 
disclosi  ire  obligation,  adoption  of 
procedi  ires  by  which  seciu-ity  holders 
may  re<  ommend  nominees  to  a 
compai  y's  board  of  directors,  where  the 
compai  y  previously  disclosed  that  it 


'"See, 
CalPERS; 
McRitchii 

■"See 


e.g.,  AFL-CTO;  AFSCME;  Amalgamated; 
CU;  CIR;  Cummings;  IBT:  Infl  Paper; 
;(  2;  SERS;  SIF;  Smith;  Trillium;  UBC. 
d. 


'25  See  lew  Paragraph  (b)  of  Item  5  of  Part  II  to 
Exchange  Act  Forms  10-Q  and  10-QSB,  new 
Paragraph  (g)  of  Item  401  of  Exchange  Act 
Regulation  S-B,  and  new  Paragraph  (j)  of  Exchange 
Act  Regulation  S-K.  In  those  instances  where  a 
material  Aange  is  implemented  during  the  last 
quarter  o^a  company's  fiscal  year,  companies  will 
be  requir^l  to  include  disclosure  of  the  change  in 
their  Excliange  Act  Form  10-K  or  10-KSB.  See  Item 
10  of  Partlni  of  Exchange  Act  Form  10-K,  Item  9 
of  Part  III bf  Exchange  Act  Form  10-KSB,  new 
Paragrapll  (g)  of  Item  401  of  Exchange  Act 
Regulation  S-B,  and  new  Paragraph  (j)  of  Item  401 
of  Exchaifce  Act  Regulation  S-K. 


did  not  have  in  place  such  procedures, 
will  constitute  a  material  change,  ^^e 

D.  Investment  Companies 

The  new  disclosiire  requirements 
regarding  board  nominating  committees 
and  security  holders'  communications 
with  members  of  boards  will  apply  to 
proxy  statements  of  investment 
compaiiies.127  Investment  companies 
currently  are  required  to  comply  with 
Exchange  Act  Schedule  14A  when 
soliciting  proxies,  including  proxies 
relating  to  the  election  of  directors,  ^^a 
Item  22{b)(14)(iv)  of  Exchange  Act 
Schedule  14A  requires  investment 
companies  to  disclose  the  same 
information  about  nominating 
committees  that  currently  is  required  for 
operating  companies  by  Item  7(d)(2). "o 
As  with  operating  companies,  the 
enhanced  transparency  provided  by  the 
amendments  is  intended  to  provide 
security  holders  with  additional, 
specific  information  upon  which  to 
evaluate  the  boards  of  directors  and 
nominating  committees  of  the 
investment  companies  in  which  they 
invest.  Commenters  generally  supported 
the  application  of  the  proposed 
disclosure  requirements  to  investment 
companies.  130 

The  rules  that  we  are  adopting  will 
require  disclosure  as  to  whether  or  not 


'26  See  Instruction  2  to  new  Paragraph  (g)  of  Item 
401  of  Exchange  Act  Regulation  S-B  and  new 
Paragraph  (j)  of  Item  401  of  Exchange  Act 
Regulation  S-K. 

'2'  See  Paragraphs  (e)  of  Item  7  and  (b)  of  Item 
22  of  Exchange  Act  Schedule  14A.  The  disclosure 
requirements  will  apply  to  business  development 
companies  as  well  as  investment  companies 
registered  under  the  Investment  Company  Act  of 
1940  ("Investment  Company  Act),"  except  where 
otherwise  noted.  Business  development  companies 
are  a  category  of  closed-end  investment  company 
that  are  not  registered  under  the  Investment 
Company  Act,  but  are  subject  to  certain  provisions 
of  that  Act.  See  sections  2(a)(48)  and  54-65  of  the 
Investment  Company  Act  [15  U.S.C.  80a-2(a)(48) 
and  80a-53  -  64). 

'2"  See  Investment  Company  Act  Rule  20a-l  [17 
CFR  270.20a-l]  (requiring  investment  companies  to 
comply  with  Regulation  14A  [17  CFR  240.14a-l— 
240.14a-1011).  Schedule  14A,  and  all  other  rules 
and  regulations  adopted  pursuant  to  section  14(a) 
of  the  Exchange  Act  (15  U.S.C.  78nl  that  would  be 
applicable  to  a  proxy  solicitation  if  it  were  made  in 
respect  of  a  security  registered  pursuant  to  section 
12  of  the  Exchange  Act  (15  U.S.C.  781]). 

'^x  Investment  companies  are  subject  to  Items  7 
and  22(b)  of  Exchange  Act  Schedule  14A  when 
soliciting  proxies  regarding  the  election  of  directors. 
Currently,  in  lieu  of  the  disclosure  required  by 
Paragraphs  (a)-(d)(2)  of  Item  7,  investment 
companies  must  provide  the  information  required 
by  Paragraph  (b)  of  Item  22.  See  Paragraph  (e)  of 
Item  7.  We  are  amending  Paragraph  (e)  of  Item  7 
to  apply  the  disclosure  requirements  regarding 
nominating  committees  in  Paragraph  (d)(2)  of  Item 
7  to  investment  companies,  and  deleting  the  current 
disclosure  requirement  regarding  nominating 
committees  in  Paragraph  (b)(14)(iv)  of  Item  22  as 
duplicative. 

'30  See,  e.g.,  ABA;  AFL-dO;  Investment 
Company  Institute  ('TQ"). 
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the  members  of  an  investment 
company's  nominating  committee  are 
"interested  persons"  of  the  company  as 
defined  in  section  2(a)(19)  of  the 
Investment  Company  Act,"i  rather  than 
independent  imder  the  listing  standards 
of  a  national  securities  exchange  or 
national  securities  association,  as  in  the 
case  of  operating  companies. '^2  We  are 
requiring  disclosure  with  respect  to  the 
section  2(a)(19)  test  for  investment 
companies  because  that  test  is  tailored 
to  captiu^  the  broad  range  of  affiliations 
with  investment  advisers,  principal 
underwriters,  and  others  that  are 
relevant  to  "independence"  in  the  case 
of  investment  companies.  Commenters 
generally  supported  the  use  of  this  test 
for  independence  in  the  case  of 
investment  companies.^^a  Similarly, 
with  respect  to  the  instruction  that 
states  that  in  describing  a  company's 
process  for  determining  which 
communications  will  be  relayed  to 
board  members,  collecting  and 
organizing  secvuity  holder 
conununications  need  not  be  disclosed 
provided  that  the  company's  process  is 
approved  by  a  majority  of  the 
independent  directors,  we  are 
specifying  in  the  case  of  investment 
companies  that  the  approval  required  is 
of  a  majority  of  the  directors  who  are 
not  "interested  persons"  under  section 
2(a)(l9).'34 

As  with  operating -companies, 
investment  companies  will  be  required 
to  state  which  one  or  more  of  certain 
categories  of  persons  or  entities 
recommended  each  nominee  who  is 
approved  by  the  nominating  committee 
for  inclusion  on  the  company's  proxy 
card. 135  However,  in  recognition  of  the 
fact  that  investment  companies  are 
generally  externally  managed  by  an 
investment  adviser,  the  categories  will 
include  the  following:  security  holder, 
director,  chief  executive  officer,  other 
executive  officer,  or  employee  of  the 
investment  company's  investment 
adviser,  principal  underwriter,  or  any 
affiliated  person  of  the  investment 
adviser  or  principal  underwriter.  With 
respect  to  the  disclosure  requirement 
regarding  nominees  recommended  by 
large,  long-term  security  holders,  we  are 
adopting  an  instruction  clarifying  that, 
for  a  registered  investment  company, 
the  percentage  of  securities  held  by  a 
recommending  seciirity  holder  may  be 
determined  by  reference  to  the 


company's  most  recent  report  on  Form 
N-CSR."e 

Finally,  as  with  operating  companies, 
we  are  requiring  a  registered  investment 
company  to  provide  disclosure 
regarding  material  changes  to  the 
procedures  for  security  holder 
nominations  of  directors.  This 

information  will  be  provided  in  Form 
N-CSR."7 

m.  Paperwork  Reduction  Act 

A.  Background 

The  amendments  to  Exchange  Act 
Schedule  14A  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995. '38  We  published  a  notice 
requesting  comment  on  the  collection  of 
information  requirements  in  the 
proposing  release,  and  we  submitted 
these  requirements  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  PRA.'^^  Thse  titles 
for  the  collections  of  information  are: 

(1)  "Proxy  Statements — Regulation 
14A  (Commission  Rules  14a-l  through 
14a-15  and  Schedule  14A)"  (OMB 
Control  No.  3235-0059); 

(2)  "Information  Statements — 
Regulation  14C  (Commission  Rules  14c- 
.1  through  14C-7  and  Schedule  14C)"  ''o 
(OMB  Control  No.  3235-0057); 

(3)  "Rule  20a-l  under  the  Investment 
Company  Act  of  1940,  Solicitations  of 
Proxies,  Consents  and  Authorizations" 
(OMB  Control  No.  3235-0158);  "" 

(4)  "Form  10-K"  (OMB  Control  No. 
3235-0063); 

(5)  "Form  10-KSB"  (OMB  Control  No. 
3235-0420); 

(6)  "Form  10-Q"  (OMB  Control  No. 
3235-0070); 


">15U.S.C80a-2(a)(19). 

"2  New  Paragraph  (b)(14)(ii)  of  Item  22  of 
Exchange  Act  Schedule  14 A. 

'"See.e.g.,  ABA:ia. 

>"  See  the  Instruction  to  new  Para^ph  (h)(2)(ii) 
of  Item  7  of  Exchange  Act  Schedule  14A. 

"5  See  new  Paragraph  (d)(2)(ii)(J)  of  Item  7  of 
Exchange  Act  Schedule  14A. 


'o^See  Instruction  1  to  new  Paragraph  (d)(2)(ii)(L) 
of  Item  7  of  Exchange  Act  Schedule  14A.  hi  the  case 
of  business  development  companies,  which  are  not 
required  to  file  reports  on  Form  N-CSR.  the 
percentage  of  securities  would  be  determined  by 
reference  to  the  company's  reports  on  Exchange  Act 
Forms  10-K  and  10-Q 

'  J^  See  new  Item  9  of  Form  N-CSR.  We  are 
renumbering  current  Items  9  and  10  as  Items  10  and 
11,  and  are  adopting  a  conforming  change  to  Rule 
30a-2  under  the  Investment  Company  Act  to  reflect 
the  renumbering  of  Item  10.  Because  business 
development  companies  file  reports  on  Forms  10- 
K  and  lO-Q  rather  than  Form  N-CSR,  they  would 
provide  the  required  disclosure  on  these  forms. 

"•44U.S.C.  3501  etseq. 

'39  44  U.S.C.  3507(d)  and  5  CFR  1320.11. 

""Exchange  Act  Schedule  14C  requires 
disclosure  of  some  items  of  Exchange  Act  Schedule 
14A.  Therefore,  while  we  are  not  amending  the  text 
of  Exchange  Act  Schedule  14C.  the  amendments  to 
Exchange  Act  Schedule  14A  must  also  be  reflected 
in  the  PRA  burdens  for  Exchange  Act  Schedule  14C. 

•■"Investment  Company  Act  Rule  20a-l  requires 
registered  investment  companies  to  comply  with    ' 
Exchange  Act  Regulation  14A  or  14C,  as  applicable. 
Therefore,  the  annual  responses  to  Investment 
Company  Act  Rule  20a-l  reflect  the  number  of 
proxy  and  information  statements  that  are  filed  by 
registered  investment  companies. 


(7)  "Form  IQ-QSB"  (OMB  Control  No. 
3235— 0416)* 

(8)  "Regulation  S-K"  (OMB  Control 
No.  3235-0071); 

(9)  "Regulation  S-B"  (OMB  Control 
No.  3235-0417);  and 

(10)  "Form  N-CSR  "  (OMB  Control 
No.  3235-0570)."»2 

These  regulations,  forms  and 
schedules  were  adopted  pursuant  to  the 
Securities  Act,  Exchange  Act  and 
Investment  Company  Act  and  set  forth 
the  disclosure  requirements  for  annual 
and  quarterly  reports  and  proxy  and 
information  statements  filed  by 
companies  to  ensure  that  investors  are 
informed. '4 3  The  hours  and  costs 
associated  with  preparing,  filing,  and 
sending  these  forms  and  schedules 
constitute  reporting  and  cost  burdens 
imposed  by  each  collection  of 
information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

B.  Summary  of  Amendments 

Under  the  amendments,  we  are 
expanding  the  disclosure  that  cmxently 
is  required  in  company  proxy  or 
information  statements  regarding  the 
activities  of  a  company's  nominating 
committee.  The  new  disclosure 
requirements  also  will  require 
disclosure  in  proxy  or  information 
statements  regarding  the  policies  and 
procediues  regarding  security  holder 
communications  with  boards  of 
directors.  We  are  adopting  new 
requirements  for  disclosure  of  company 
policies  with  regard  to  board  members' 
attendance  at  annual  meetings  and  the 
niunber  of  board  members  who  attended 
the  prior  year's  annual  meeting,  as  well 
as  disclosure  in  periodic  reports  of  any 
material  changes  to  company 
procedures  for  secmity  holder 
nominations.  Compliance  with  the 
disclosure  requirements  will  be 
mandatory.  There  will  be  no  mandatory 


'"^The  changes  to  the  collections  of  information 
entitled  "Regulation  S-B"  and  "Regulation  S-K" 
are  reflected  in  our  estimates  for  Forms  10-Q.  10- 
QSB.  10-K  and  10-KSB.  Therefore,  we  are  not 
changing  the  burden  estimates  for  those  titles. 
..  "^The  proxy  rules  apply  to  domestic  companies 
with  equity  securities  registered  under  section  12  of 
the  Exchange  Act  and  to  investment  companies 
registered  under  the  Investment  Company  Act. 
There  is  a  discrepancy  between  the  number  of 
annual  reports  by  reporting  companies  and  the 
number  of  proxy  and  information  statements  filed 
with  the  Commission  in  any  given  year.  This  is 
because  some  companies  are  subject  to  reporting 
requirements  by  virtue  of  section  1 5(d)  of  the 
Exchange  Act  (15  U.S.C.  78ol,  and  therefore  are  not 
covered  by  the  proxy  rules.  In  addition,  companies   - 
that  are  not  listed  on  a  national  securities  exchange 
or  the  Nasdaq  Slock  Market  may  not  hold  annual 
meetings  and  therefore  would  not  be  required  to  file' 
a  proxy  or  information  statement. 
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retention  period  for  the  information 
disclosed,  and  responses  to  the 
disclosing  requirements  will  not  be  kept 
confidential. 

C.  Responses  to  Request  for  Comments 

We  requested  comment  on  the  PRA 
analysis  contained  in  the  proposing 
release.  While  we  received  only  two 
comment  letters  specifically  addressing 
our  PRA  analysis,  we  received  several 
comment  letters  responding  to  the 
proposals  in  general. '■»■♦  Although  we 
are  adopting  the  disclosine  amendments 
substantially  as  proposed,  we  have 
made  some  additions  and  subtractions 
'to  the  disclosure  requirements  in  the 
final  rules  that  will  have  the  net  effect 
of  reducing  the  amount  of  required 
disclosures.  In  response  to  conunents, 
we  are  adding  a  requirement  for 
companies  to  provide  updates  in 
periodic  reports  regarding  material 
changes  to  the  procedures  for  security 
holder  nominations.  We  also  are  adding 
a  requirement  for  companies  to  describe 
in  proxy  and  information  statements 
their  policies  regarding  director 
attendance  at  annual  meetings  and  the 
number  of  directors  who  attended  the 
prior  year's  annual  meeting.  After 
considering  the  comments,  we  are  not 
adopting  certain  of  the  proposed 
disclosure  requirements.  For  example, 
the  amendments  will  not  require 
companies  to  describe: 

•  The  material  terms  of  their 
nominating  conunittee  charters; 

•  Any  specific  standards  for  the 
overall  structure  and  composition  of  the 
board  of  directors; 

•  The  specific  reasons  for  the 
nominating  committee's  determination 
not  to  include  a  seciuity  holder 
candidate  as  a  nominee;  and 

•  Any  malerial  action  taken  by  the 
board  of  directors  as  a  result  of 
communications  from  security  holders. 

The  majority  of  commenters  did  not 
comment  on  the  horns  and  cost  burdens 
for  companies  that  will  result  from  the 
amendments;  however,  we  received  two 
comment  letters  that  specifically 
addressed  the  paperwork  biudens  in  the 
proposing  release. '*5  One  commenter 
noted  that  given  the  number  of  unlisted 
companies,  it  is  difficult  to  estimate  the 
compliance  burden.  ^*^  One  commenter 
believed  that  the  proposing  release 
imderestimated  the  disclosure  burden 
for  the  proposed  rules,  and  that  the 


'*•  See  discussion  of  comment  in  Part  II  of  this 
release  and  Siuninary  of  Comments — S7-14-03. 

'«»  See  ABA;  Stoecklein  Law  Group 
("Stoecklein"). 

'♦"See  ABA. 


burden  coidd  be  as  high  as  12  horns  for 
the  firs :  year  and  4  hours  for  following 
years.'*'  '^ 

The  I  ictual  paperwork  burden  for 
some  o  >mpanies  could  be  5  hours  per 
schedu  e;  however,  in  devising  the 
estimal  bs  we  considered  a  niunber  of 
factors.  For  example,  large  companies 
may  in  :\ii  a  greater  paperwork  burden 
than  sD  lall  companies,  the  pre-existing 
disclos  ire  requirements  may  enable 
compaj  lies  to  streamline  the  collection 
of  infoi  mation  necessary  for  the  new 
disclos  ire,  and  the  amendments  contain 
more  si  mplified  disclosure  requirements 
from  th  e  proposals,  which  will  lower 
the  pap  erwork  burden.  After 
consid<  ring  these  factors,  we  do  not 
believe  that  5  hours  per  schedule  is  an 
accural  3  burden  estimate.  However, 
after  co  asidering  the  comments 
indicating  that  we  may  have 
imdereitimated  slightly  the  burden,  we 
are  not  reducing  our  burden  estimates 
for  pro;  y  and  information  statements, 
even  th  ough  the  amendments  will 
reduce  the  amount  of  disclosiue  from 
that  wl  ich  would  have  been  required  by 
the  pro  losals. 

D.  Pa  pi  rwork  Burden  Estimates 

As  a  -esult  of  the  changes  described 
above,  he  reporting  and  cost  burden 
estimat  js  for  the  collections  of 
informs  tion  have  changed.  While  we  are 
not  cha  nging  the  paperwork  burden 
estimat  ss  for  proxy  and  information 
statemants,  we  are  adding  collection  of 
information  requirements  in  periodic 
reports  under  the  Exchange  Act. 

1.  Prox; '  and  Information  Statements 

For  purposes  of  the  PRA,  we 
.    estimat  jd  the  annual  incremental 
paperw  Drk  burden  for  proxy  and 
inform!  tion  statements  under  the  new 
disclos  ire  requirements  to  be 
approx  mately  19,557  hours  of  company 
person]  lel  time  and  a  cost  of 
approx  mately  $1,955,700  for  the 
servicer  of  outside  professionals.  ^''^ 
That  es  imate  included  the  time  and  the 
cost  of  )reparing  disclosure  that  has 
been  a{  propriately  reviewed  by 
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Stoecklein.  Using  those  numbers  as  inputs 
i^odel,  the  annual  incremental  disclosure 
a  three-year  time  period  would  bean 
5  hours  per  schedule.  Accordingly,  using 
's  assumptions,  the  annual 
paperwork  burden  for  all  companies  to 
disclosure  would  be  approximately 
of  company  personnel  time  and  a  cost 
itely  $3,259,500  for  the  services  of 
p  ofessionals. 
I  :onvenience,  the  estimated  PRA  hour 
qave  been  roimded  to  the  nearest  whole 


executive  officers,  the  disclosure 
committee,  in-house  counsel,  outside 
counsel,  and  members  of  the  board  of 
directors.'*^  Because  the  current  rules 
already  require  a  company  to  collect 
and  disclose  information  about  the 
composition,  functions,  policies  and 
procedures  of  its  nominating  committee, 
we  factored  the  pre-existing  burdens 
into  our  estimates  for  the  new 
disclosure  requirements. 

We  derived  the  paperwork  burden 
estimates  by  estimating  the  total  amoimt 
of  time  it  will  take  a  company  to  prepare 
and  review  the  disclosiu-e.  We  estimated 
that,  over  a  three-year  time  period,  the 
annual  incremental  disclosine  burden 
will  be  an  average  of  3  hoius  per 
schedule.  This  estimate  was  based  on 
two  assvunptions: 

•  Companies  spend  a  greater  amoimt 
of  time  preparing  the  disclosure  in  year 
one  and  will  become  more  efficient  in 
preparing  the  disclosure  over  the 
following  two  years;  ^^°  and 

•  Not  all  proxy  and  information 
statements  involve  action  to  be  taken 
with  respect  to  the  election  of  directors, 
and  therefore  will  not  require 
companies  to  provide  the  disclosure-'^' 

This  estimate  represents  the  average 
burden  for  all  companies,  both  large  and 
small,  that  are  subject  to  the  proxy  rules. 
We  expect  that  the  disclosure  burden 
could  be  greater  for  larger  companies 
and  lower  for  smaller  companies.  Table 
1 ,  below,  illustrates  the  incremental 
annual  compliance  burden  of  the 
collection  of  information  in  hours  and 
in  cost  for  proxy  and  information 
statements  under  the  Exchange  Act  and 
Investment  Company  Act. 


"»In  connection  with  other  recent  rulemakings, 
we  have  had  discussions  with  several  private  law 
firms  to  estimate  an  hourly  rate  of  $300  as  the  cost 
of  outside  professionals  that  assist  companies  in 
preparing  these  disclosures. 

130  We  estimated  that  it  will  take  6  hours  to 
prepare  the  disclosure  in  year  one,  3.13  hours  in 
year  two,  and  2.03  hours  in  year  three. 

'■*'  We  estimate  that  20%  of  all  proxy  and 
information  statements  do  not  include  disclosure 
about  directors,  and  therefore  would  not  include 
the  disclosure  required  by  the  amendments.  This 
estimate  is  based  on  the  proportion  of  preliminary 
proxy  statements  to  definitive  proxy  statements 
filed  in  our  2002  fiscal  year  (2,555/8,692=29%). 
which  has  been  adjusted  downward  by  9%  to 
reflect  the  fact  that  some  preliminary  proxy 
statements  contain  disclosure  about  directors.  This 
estimate  is  based  on  the  rationale  that  preliminary 
proxy  statements  are  less  likely  to  contain 
disclosure  about  directors  because  registrants  do 
not  file  preliminary  proxy  statements  for  security 
holder  meetings  where  the  matters  to  be  acted  upon 
involve  only  the  election  of  directors  or  other 
specified  matte^.  See  Exchange  Act  Rule  14a-6  [17 
CFR  240.14a-6]. 
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Table  1:  Calculation  of  Incremental  PRA  Burden  Estimates 


Annual  re- 
sponses 

Incremental 
hours/form 

Incremental  bur- 
den 

75%  company 

25%  professional          $300  prof,  cost 

(D)=(C)  X  0.75 

(E)=(C)x0.25 

(A) 

(B) 

(C)=(A)  X  (B) 

(F)=(E)  X  $300 

SCH  14A  

7,188 

446 

1,058 

8.692 

3.00 
3.00 
3.00 

21,564.00 
1,338.00 
3,174.00 

16,173 
1,004 
2,381 

19,557 

5,391.00 
334.50 
793.50 

$1,617,300.00 

SCH  14C  

Rule  20a-1 

100,350.00 

Total  

238,050.00 
1,955,700.00 

2.  Periodic  Reports 

For  purposes  of  the  PRA,  we  estimate 
the  annual  incremental  paperwork 
biu-den  for  Exchange  Act  periodic 
reports  under  the  new  disclosure 
requirements  to  be  approximately  1,311 
hours  of  company  personnel  time  and  a 
cost  of  approximately  $131,100  for  the 
services  of  outside  professionals.  We 
estimate  that,  over  a  three-year  time 


period,  the  annual  incremental 
disclosiue  burden  would  be  an  average 
of  0.01  hoius  per  Form  ID-K  and  Form 
10-KSB,  0.04  hours  per  Form  10-Q  and 
Form  10-QSB,  and  0.03  hours  per  Form 
N-CSR.152  Tiiis  estimate  was  based  on 
the  following  two  assumptions: 

•  Each  year,  20%  of  reporting 
companies  will  change  materially  the 
procediu-es  by  which  security  holders 


may  recommend  nominees  to  the  board 
of  directors;  ^^^  anj 

•  It  will  take  .25  hours  to  prepare  the 
disclosure  regarding  material  changes  to 
security  holder  nomination  procediues. 

Table  2,  below,  illustrates  the 
incremental  annual  compliance  burden 
of  the  collection  of  information  in  hours 
and  in  cost  for  periodic  reports  under 
the  Exchange  Act  and  Investment 
Company  Act. 


Table  2:  Calculation  of  Incremental  PRA  Burden  Estimates 


Annual  re- 
sponses 

Incremental 
hours/form 

Incremental  bur- 
den 

75%  company 

25%  professional 

$300  prof,  cost 

(D)=(C)  X  0.75 

(E)=/C)  X  0.25 

(A) 

(B) 

(C)=(A)  X  (B) 

(F)=(E)  X  $300 

10-K 

8,484 

0.01 

84.84 

64 

21.21 

$6,000.00 

10-KSB  

3,820 

0.01 

38.20 

29 

9.55 

3,000.00 

10-O  

23,743 

0.04 

949.72 

712 

237.43 

71,000.00 

10-QSB 

11,299 

0.04 

451.96 

339 

112.99 

34,000.00 

N-CSR  

7,400 

0.03 

222.00 

167 

55.50 

17,000.00 

Total  



1,311 

$131,000.00 

E.  Request  for  Comment 

We  request  comment  in  order  to  (a) 
evaluate  whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  oiu  functions,  including 
whether  the  information  will  have 
practical  utility,  (b)  evaluate  the 
acciuacy  of  oiu-  estimate  of  the  burden 
of  the  collections  of  information,  (c) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
(d)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  those  who  respond, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology  i^* 

Any  member  of  the  public  may  direct 
to  us  any  conunents  concerning  the 
accuracy  of  this  btu-den  estimate  and 
any  suggestions  for  reducing  this 


^"  For  example,  the  average  burden  per  form  for 
Form  10-K  is  calculated  as  follows:  [(8,484  Form 
10-Ks  X  5%  frequency  of  disclosure  x  0.25  hours)/ 
8,484  Fenn  10-^]  =  .01.  The  calculation  for  Form 
10-Q  is  as  follows:  [(23,743  Fonn  10-Qs  x  15% 
frequency  of  disclosiu«  x  0.25  hours)/23,743  Form 
10-<Jsl  =  .04.  The  calculation  for  Form  N-CSR  is 
as  follows:  [(7,400  Form  N-CSRs  x  10%  frequency 
of  disclosure  x  0.25  hours)/7,400  Form  N-CSRs]  = 


burden.  Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
their  comments  to  the  OMB,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  ^W., 
Washington,  DC  20549,  with  reference 
to  File  No.  S7-14-03.  Requests  for 
materials  submitted  to  the  OMB  by  us 
with  regard  to  this  collection  of 
information  should  be  in  writing,  refer 
to  File  No.  S7-14-03,  and  be  submitted 
to  the  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Branch  of  Records 
Management,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Because  the 


.03.  The  discrepancy  in  quotients  is  due  to  the  tad 
that  operating  companies  report  on  a  quarterly 
basis,  while  registered  management  investment 
companies  report  on  a  semi-annual  basis. 

>^^  Under  our  assumptions,  5%  of  operating 
companies  virill  provide  the  disclosure  each  quarter 
(for  a  total  of  20%),  while  10%  of  registered 
management  investment  companies  will  provide 
the  information  semi-annually  (for  a  total  of  20%). 


OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  yoiu  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

rV.  Cost>Benefit  Analysis 

A.  Background 

On  August  8,  2003  we  proposed  new 
disclosme  requirements  intended  to 
increase  the  transparency  of  nominating 
committee  functions  and  the  processes 
by  which  security  holders  may 
communicate  with  boards  of  directors  of 
the  companies  in  which  they  invest. '^^ 
These  proposals  followed  substantially 
the  reconunendations  made  by  the 
Division  of  Corporation  Finance  in  a      ' 
staff  report  dated  July  15,  2003.1^6  i„ 


'^^  Comments  are  requested  pursuant  to  44  U.S.C. 
3506(c)(2)(B). 

<°^  See  Release  No.  34-48301  (August  8.  2003). 

'»See  Staff  Report:  Review  of  the  Proxy  Procew 
Regarding  the  Nomination  and  Election  of 
Directors,  Division  of  Corporation  Finance  (July  15, 
2003).  The  Division's  Staff  Report,  detailing  the 
results  of  its  review  of  the  proxy  process  related  to 

Continued 
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committee  functions  and  the  processes 
by  which  security  holders  may 
communicate  with  boards  of  directors  of 
the  companies  in  which  they  invest. '^^ 


These ) 
the  red 


)roposals  followed  substantially 
)mmendations  made  by  the 


Division  of  Corporation  Finance  in  a 
staff  report  dated  July  15,  2003. "6  in 


preparing  this  report  and  developing  its 
recommendations,  the  Division 


consiclBred  the  input  of  members  of  the 
invest  ng,  business,  legal,  and  academic 
communities.  1^^ 
The  [Commission  is  adopting  the 


'5«  See  Staff  Report:  Review  of  the  Proxy  Process 
Regarding  the  Nomination  and  Election  of 
Directors,  Division  of  Corporation  Finance  (July  15, 
2003).  The  Division's  Staff  Report,  detailing  the 
results  of  its  review  of  the  proxy  process  related  to 
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On  balance,  we  believe  these  estimates 
are  reasonable. 

To  the  extent  that  the  new  disclosures 
influence  corporate  behavior,  however, 
the  costs  would  extend  beyond  a 
disclosure  burden.  For  example, 
companies  may  incur  additional  costs  in 
instituting  more  responsive  policies  and 
procedures  regarding  director 
nominations  and  security  holder 
communications.  We  have  not  included 
these  costs  in  our  analysis  of  the 
additional  disclosvu-e  requirement,  but 
have  sought  comment  regarding  such 
costs  and  related  matters.  After 
considering  the  comments,  which  are 
summarized  below,  we  continue  to 
believe  that  the  amendments  provide 
useftil  information  to  investors.  The 
amendments  do  not  require  a  company 
to  adopt  any  particular  policies  and 
procedures.  To  the  extent  that  a 
company  voluntarily  incurs  the  expense 
of  adopting  more  responsive  board 
policies,  we  believe  that  those  costs  are 
justified  by  the  benefits  of  such  policies. 

In  response  to  our  request  for 
comment,  one  conunenter  noted  that  the 
initial  cost  of  implementing  and 
maintaining  procedines  would  be 
high.  173  This  commenter  identified  the 
indirect  cost  of  the  increase  in  the 
amount  of  time  that  must  be  spent 
monitoring  corporate  activities,  which 
may  detract  from  effective  management 
of  the  company.  174  jhe  commenter 
identified  costs  such  as  legal  fees 
associated  with  structuring  and 
reviewing  policies,  the  cost  of 
management  time  related  to  structuring 
policies,  fees  paid  to  accountants  for 
managerial  and  financial  statement 
creation  and  review,  opportunity  costs 
related  to  missed  business 
opportimities,  and  other  costs. i^s 

One  commenter  believed  that  the 
rules  could  be  "extremely  costly,  time- 
consuming  and  potentially 
disruptive,  "i^s  ji^i^  commenter 
explained  that  the  rules  could  increase 
significantly  the  number  of 
communications  that  are  sent  to  board 
members  and  the  more  corporate 
directors  must  divide  their  time,  the  less 
effectively  they  will  discharge  their 
competing  functions. '^7  Two 
commenters  believed  that  the  disclosure 
requirements  would  increase  the  burden 
on  boards  and  discourage  service. '^a 


D.  Small  Business  Issuers 

Although  the  new  rules  apply  to  small 
business  issuers,  we  do  not  anticipate 
any  disproportionate  impact  on  small 
business  issuers.  Like  other  issuers, 
small  business  issuers  should  incur 
relatively  minor  compliance  costs  to 
fulfill  their  disclosure  obligations,  and 
should  find  it  unnecessary  to  hire  extra 
personnel.  Several  commenters 
supported  requiring  small  companies  to 
provide  the  disclosure. '^g 

Other  commenters  recommended 

granting  outi'ight  relief  to  small 

businesses  or  deferring  application  of 

the  rules  to  small  businesses  imtil  the 

Commission  evaluates  the  impact  of  the 

rules. ISO  One  commenter  suggested  that 

small  companies  that  have  established 

procedures  could  comply  voluntarily. 'S' 

These  commenters  sought  relief  for 

small  businesses  for  several  reasons. 

One  commenter  recommended Ihat  we 

not  apply  the  rules  to  small  businesses 

because  it  will  "waste  the  money  of 

small  publicly  held  companies,  create 

confusion  *  *  *  and  provide  no  useful 

service  to  security  holders,  "'sz  This 

commenter  noted  that  there  does  not 

appear  to  be  a  significant  number  of 

instances  where  major  security  holders 

of  small  publicly  held  companies  were 

unable  to  communicate  with  boards  of 

directors,  particularly  because  major 

security  holders  are  in  management 

and/or  on  the  board. iss  Further,  this 

commenter  was  of  the  view  that, 

because  major  unaffiliated  security 

holders  potentially  can  impact  the 

trading  price  of  small  business 

securities,  management  and  the  board 

"take  the  views  of  major  unaffiliated 

security  holdeis  very  seriously.  "184 

This  commenter  also  noted  that  the 

board  and  security  holders  will  not 

agree  on  every  aspect  of  running  the 

company  and  it  is  not  clear  why  small 

businesses  need  to  set  up  a  procedure 

for  every  communication  with  security 
holders. '85 

One  commenter  noted  that  increasing 
the  incremental  cost  to  small  businesses 
by  a  certain  number  of  hours  and 
assuming  that  the  staff  is  available 
afready  is  flawed. '86  One  commenter 
believed  that  the  benefits  of  increased 
disclosure  would  not  outweigh  a  small 
business  issuer's  need  to  reduce 


"'See  OR. 
"■•See  id. 
"^  See  id. 
"«  See  Foley. 
"^  See  id. 
"■See  OR;  Foley. 


' '«  See  CalPERS;  OI;  Granary:  Letter  B; 
McRitchie2;  SERS;  SIF;  Trillium. 

"soSee  ABA;  Archer;  Foley;  StoecUein. 

'*'  See  ABA. 

'«^  See  Archer. 

'"See  id. 

'"See/d. 

'•^Seeid.  ♦ 

^o^  See  id. 


expenses.  18''  This  commenter  noted 
that,  as  regulatory  requirements 
increase,  small  businesses  will  have  to 
hire  additional  staff  or  reduce  the 
number  of  hours  spent  managing  the 
company.' 88 

'Alter  reviewing  these  comments,  we 
are  convinced  that  issues  relating  to 
corporate  accountability  and  security 
holder  rights  affect  small  companies  as 
much  as  they  affect  large  companies. 
The  concerns  raised  by  the  commenters 
addressed  primarily  the  cost  of 
establishing  and  maintaining  new  board 
policies  and  procedures— not  the  cost  of 
the  disclosing  required  by  the 
amendments.  A  small  business  issuer  is 
not  required  to  adopt  new  policies  and 
procedmes  imder  the  amendments. 
Thiis,  we  do  not  believe  that  applying 
the  rules  to  small  business  issuers 
would  be  inconsistent  with  the  policies 
underiying  tiie  small  business  issuer 
disclosure  system.  / 

V.  Consideration  of  Burden  on 
Competition  and  Promotion  of 
EfiBciency.  Competition,  and  Capital 
Formation     ^ 

Section  23(a)(2)  of  the  Exchange 
Act  »89  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition,  section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
amendments  are  intended  to  make 
information  about  the  functions  of  a 
company's  nominating  committee  of  the 
board  of  directors,  as  well  as  the  ability 
of  security  holders  to  communicate  with 
the  board  of  directors,  more  transparent 
to  investors.  We  anticipate  that  the  new 
rules  will  provide  increased  information 
upon  which  to  evaluate  the  functioning 
of  boards  of  directors  and  make 
investment  decisions.  The  rules  may 
affect  competition  because  they  will 
allow  companies  to  consider  their 
existing  policies  in  relation  to  policies 
adopted  by  other  companies.  As  a 
result,  companies  may  compete  to  adopt    - 
policies  that  effectively  balance  security 
holder  and  director  interests  and. 
therefore,  attract  investors. 

We  have  identified  one  possible  area   ' 
where  the  rules  could  potentially  place 
a  burden  on  competition.  The  new 
disclosure  will  enable  investors  to 
compare  companies'  policies  and 
procedures  for  director  nominations  and 
communications  with  directors.  To  the 


••'SeeStoecklein. 
""See  id. 
"915U.S.C.  78Mr(a)(2). 
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extent  that  investors  may  place  a 
premium  on  a  company  that  provides 
security  holders  with  favorable  director 
nomination  and  communication 
procedures,  a  company  will  be  at  a 
disadvantage  to  other  companies  that 
maintain  more  favorable  procedures. 

Section  2(b)  of  the  Securities  Act,'^ 
section  3(f)  of  the  Exchange  Act  i^t  and 
section  2(c)  of  the  Investment  Company 
Act  '^2  require  us,  when  engaging  in 
rulemaking  that  requires  us  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  We 
believe  the  disclosure  will  make 
information  about  the  operation  of  a 
company's  director  nomination  process 
more  transparent.  In  addition, 
disclosure  regarding  the  means  by 
which  security  holders  may 
communicate  directly  with  a  company's 
board  of  directors  may  increase  security 
holder  involvement  in  the  companies  in 
which  they  invest.  As  a  result,  we 
believe  that  investors  may  be  able  to 
evaluate  a  company's  board  of  directors 
more  effectively  and  make  more 
informed  investment  decisions.  We 
believe  that,  as  a  consequence  of  these 
developments,  there  may  be  some 
positive  impact  on  the  efficiency  of 
markets  and  capital  formation.  'The 
possibility  of  these  effects,  their 
magnitude  if  they  were  to  occur,  and  the 
.  extent  to  which  Uiey  will  be  offset  by 
the  costs  of  the  new  rules,  are  difficult 
to  quantify. 

We  requested  comment  on  these 
matters  in  the  proposing  release.  We 
received  no  comments  in  response  to 
these  requests. 

VI.  Final  Regulatory  Flexibility 
Analjrsis 

This  Final  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.'^^  This  FRFA  involves 
amendments  to  Items  7  and  22  of 
Exchange  Act  Schedule  14A,  Item  5  of 
Exchange  Act  Forms  10-Q  and  10-QSB, 
Form  N-CSR,  and  Item  401  of 
Regulations  S-B  and  S-K.  The 
amendments  will  expand  the  disclosure 
that  currently  is  required  in  company 
filings  regarding  the  functions  of  a 
company's  nominating  committee.  In 
addition,  the  amendments  will  reqiiire 
disclosure  regarding  the  policies  and 
procedures  regarding  security  holder 
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communi  :ations  with  boards  of 
directors.  An  Initial  Regulatory 
Flexibility  Analysis  was  prepared  in 
accordan()e  with  the  Regulatory 
Flexibilitt  Act  '«*  in  conjunction  with 
the  proposing  release.  The  proposing 
release  included  the  IRFA  and  solicited 
comment^  on  it. 

A.  Needjhr  the  Amendments 

The  amendments  are  designed  to 
address  tne  growing  concern  among 
security  folders  over  the  accountability 
of  corpon  te  directors  and  the  lack  of 
sufficient  security  holder  input  into 
decisions  made  by  the  boards  of 
directors  )f  the  companies  in  which 
they  invei  tt.  Currently,  companies  must 
state  whe  her  they  have  a  nominating 
committe  s  and,  if  so,  must  identify  the 
members  of  the  nominating  committee, 
state  the  aumber  of  committee  meetings 
held,  and  briefly  describe  the  functions 
perform©  1  by  such  committees.^^^  In 
addition,  if  a  company  has  a  nominating 
or  simila*  committee,  it  must  state 
whether  llie  committee  considers 
nominees  recommended  by  security 
holders  ajid,  if  so,  must  describe  how 
security  holders  may  submit 
recomme  ided  nominees. ^^  The 
amendm(  nts  are  designed  to  build  upon 
existing  ( isclosure  requirements  to 
elicit  a  more  detailed  discussion  of  the 
policies  and  procedures  of  nominating 
committe  es  as  well  as  the  means  by 
which  se  :urity  holders  can 
commun  cate  with  boards  of  directors. 

The  an  lended  disclosure  requirements 
are  desig  led  to  enhance  transparency  of 
the  polic  es  of  boards  of  directors,  with 
the  goal  ( if  providing  security  holders  a 
better  un  ierstanding  of  the  ftinctions 
and  activ  ities  of  the  boards  of  the 
compani  5S  in  which  they  invest.  For 
example  the  amendments  relating  to 
nominati  ng  committees  wrill  require 
disclosure  about  the  source  of  director 
candidates  and  the  level  of  scrutiny 
accorded  to  each  candidate.  The 
amendm  mts  relating  to  security  holder 
commun  ications  with  directors  may 
strength*  n  the  association  among 
security  lolders  and  directors  by 
providin  i  security  holders  with  a  better 
understa  ading  of  the  means  by  which 
they  may  communicate  with  board 
member*.  For  example,  the  amended 
disclosu  e  will  inform  security  holders 
of  the  mi  inner  in  which  to  send 
communications  to  the  board.  Moreover, 
the  amendments  aim  to  enable  investors 
to  better  evaluate  a  company's 


responsiveness  to  security  holder  issues 
and  inquiries  by  illimiinating  the  degree 
of  director  involvement  with  security 
holder  concerns. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Initial  Regulatory  Flexibility 
Analysis  appeared  in  the  proposing 
release.  We  requested  comment  on  any 
aspect  of  the  IRFA,  including  the 
number  of  small  entities  that  would  be 
affected  by  the  proposals,  the  nature  of 
the  impact,  how  to  quantify  the  nimiber 
of  small  entities  that  would  be  affected, 
and  how  to  quantify  the  impact  of  the 
proposals.  While  we  did  not  receive  any 
comments  that  responded  directly  to  the 
IRFA,^we  did  receive  comments 
addressing  the  impact  on  small  business 
issuers.  Several  commenters  supported 
requiring  small  companies  to  provide 
the  disclosure.'*^  In  that  regard, 
conmienters  stated,  "enhanced 
disclosure  would  be  of  great  value  to  all 
types  of  investors.  "'38  Other 
commenters  reconunended  granting 
outright  relief  to'^mall  businesses  or 
deferring  application  of  the  rules  to 
small  businesses  until  the  Commission 
evaluates  the  impact  of  the  rules. '^^  One 
commenter  suggested  that  small 
companies  that  have  established 
procedures  could  comply  voluntarily-^"*' 

Those  commenters  who  sought  relief 
for  small  businesses  did  so  for  several 
reasons.  One  conunenter  recommended 
that  we  not  apply  the  rules  to  small 
businesses  because  it  will  "waste  the 
money  of  small  publicly  held 
companies,  create  confusion  *  *  *  and 
provide  no  useful  service  to  security 
holders."20'  This  commenter  noted  that 
there  does  not  appear  to  be  a  significant 
number  of  instances  where  major 
security  holders  of  small  publicly  held 
companies  were  imable  to  communicate 
with  boards  of  directors,  particularly 
because  major  security  holders  are  in 
management  and/or  on  the  board.^^^ 
Further,  this  commenter  was  of  the  view 
that,  because  major  imaffiliated  security 
holders  potentially  can  impact  the 
trading  price  of  small  business 
securities,  management  and  the  board 
"take  the  views  of  major  unaffiliated 
security  holders  very  seriously.  "^^^  This 
conunenter  also  noted  that  the  board 
and  security  holders  will  not  agree  on 
every  aspect  of  running  the  company 
and  it  is  not  clear  why  small  businesses 


'9«5U.SlC.  603 

Schedule 
'««See 
Schedule 
amendmedts, 


P  iragraph  (d)(1)  of  Item  7  of  Exchange  Act 

14A. 

F  iragraph  (d)(2)  of  Item  7  of  Exchange  Act 

1 4A,  priot  to  adoption  of  these 


>»'  See  CalPERS;  CD;  Granary;  Letter  B; 
McRitchie2;  SERS;  SIF;  Trillium. 
>»"  See  Letter  B:  McRitchie2. 
>»  See  ABA;  Aidia;  Foley;  Stoecklein. 
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need  to  set  up  a  procedure  for  every 
communication  with  security 
holders.204 

One  commenter  noted  that  increasing 

the  incremental  cost  to  small  businesses 

by  a  certain  number  of  hours  and 

assuming  that  the"  staff  is  available 

aheady  is  Hawed.  205  One  commenter 

believed  that  the  benefits  of  increased 

disclosure  would  not  outweigh  a  small 

business  issuer's  need  to  reduce 

expenses.206  7^5  commenter  noted 

that,  as  regulatory  requirements 

increase,  small  businesses  will  have  to 

hire  additional  staff  or  reduce  the 

number  of  hours  spent  managing  the 
company.  207 

After  reviewing  these  coroments,  we 
are  convinced  that  issues  relating  to 
corporate  accountability  and  secm-ity 
holder  rights  affect  small  companies  as 
much  as  they  affect  large  companies. 
The  concerns  raised  by  the  commenters 
addressed  primarily  the  cost  of 
establishing  and  maintaining  new  board 
policies  and  procedures  "not  the  cost 
of  the  disclosure  required  by  the 
amendments.  A  small  business  issuer  is 
not  required  to  adopt  new  policies  and 
procedures  under  the  amendments. 
Thus,  we  do  not  believe  that  applying 
the  rules  to  small  business  issuers 
would  be  inconsistent  with  the  policies 
underlying  the  small  business  issuer 
disclosure  system.  Like  other  issuers, 
small  business  issuers  should  incur 
relatively  minor  compliance  costs  to 
fulfill  their  disclosure  obligations,  and 
should  find  it  xmnecessary  to  hire  extra 
personnel.  To  the  extent  small 
businesses  decide  to  adopt  such 
policies,  they  are  likely  to  do  so  because 
they  believe  the  benefits  justify  the 
costs. 


year.2o«  As  discussed  below,  we  believe 
that  the  amendments  will  affect 
approximately  805,  or  32%.  of  the  small 
entities  that  are  operating  companies. 
We  believe  that  the  amendments  also 
will  affect  approximately  50  of  the  small 
entities  that  are  investment  companies. 

The  Commission  received  8,692 
separate  proxy  and  information 
statements  in  its  2002  fiscal  year.  We 
estimate  that  6.954,  or  80%,  of  those 
filings  involved  the  election  of  directors, 
and  therefore  will  be  affected  by  the 
new  disclosure  requirements.210 
Furthermore,  we  estimate  that  5,257 
companies  are  "listed  issuers"  (as 
defined  in  Exchange  Act  Rule  lOA-3) 
that  are  subject  to  the  proxy  rules.211 
Because  the  relevant  listing  standards  of 
national  securities" exchanges  and 
Nasdaq  require  that  listed  issuers  hold 
annual  meetings,  and  state  law  provides 
for  the  election  of  directors  at  annual 
meetings,  we  estimate  that  at  least  5,257 
proxy  and  information  statements 
involve  elections  of  directors.212  Of 
these  proxy  and  information  statements, 
less  than  225  relate  to  operating 
companies  and  less  than  25  relate  to 
investment  companies  that  constitute 
"small  entities."  213  Therefore,  we 
deduced  that  1,697  proxy  and 
information  statements  relate  to  the 
election  of  directors  for  companies  that 
are  not  "listed  issuers. '2i'»  We  estimate 

that  approximately  580  of  the  proxy  and 
information  statements  for  operating 
companies  that  are  not  "listed  issuers" 
will  be  filed  by  small  entities  affected  by 


C.  Small  Entities  Subject  to  the 
Amendments 

The  amendments  will  affect 
companies  that  are  small  entities. 
Exchange  Act  Rule  O-lO(a)  208  defines  a 
company,  other  than  an  investment 
company,  to  be  a  "small  business"  or 
"small  organization"  for  purposes  of  the 
Regulatory  Flexibility  Act  if  it  had  total 
assets  of  $5  million  or  less  on  the  last 
day  of  its  most  recent  fiscal  year.  An 
investment  company  is  considered  to  be 
a  "small  business"  if  it,  together  with 
other  investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal 


^0*  See  id. 
^"^  See  id. 
^•"SeeStoecklein. 
2"' See  id. 
»»17CFR240.0-10(a). 


209 /(^ 

2  ">  We  esUmate  that  20%  of  all  proxy  and 
,  information  sUtements  do  not  include  disclosure 
about  directors,  and  therefore  would  not  include 
the- disclosure  required  by  the  amendments.  This 
estimate  is  based  on  the  proportion  of  preliminary 
proxy  statements  to  definitive  proxy  statements 
filed  in  our  2002  fiscal  year  (2,555/8,692=29%), 
which  has  been  adjusted  downward  by  9%  to 
reflect  the  fact  that  some  preliminary  proxy 
statements  contain  disclosure  aboutdirectors.  This 
esUmate  is  based  on  the  rationale  that  preliminary 
proxy  statements  are  less  likely  to  contain 
disclosure  about  directors  because  registrants  do 
not  file  preliminary  proxy  statements  for  security 
holder  meetings  where  the  matters  to  be  acted  upon 
mvolve  only  the  election  of  directors  or  other 
specified  matters.  See  Exchai^e  Act  Rule  14a-6. 
2"  We  derived  this  estimate  fi-om  the  database 
provided  by  the  Center  for  Research  in  SecuriUes 
Prices  at  the  University  of  Chicago,  the  Standard  & 
Poors  Research  Insight  Compustat  Database 
("Compustat"),  and  SEC  Form  1392. 

"^  See.  e.g..  Rule  302.00  of  NYSE  listing 
standards  and  Rule  4350(e)  of  Nasdaq  listing 
standards. 

213  Data  obuined  from  Compustat  indicates  that 
there  are  less  than  225  listed  operating  companies 
that  are  small  entities.  Information  compiled  by  the 
Conmiission  staff  indicates  that  there  are  less  than 
25  listed  investment  companies  that  are  small 
entities. 

"■•6,536-5.257=1,697. 


the  new  rules.215  We  also  estimate  that 
approximately  25  of  the  proxy  and 
information  statements  for  investment 
companies  that  are  not  "listed  issuers" 
will  be  filed  by  small  entities  affected  by 
the  new  disclosure  requirements. 
Therefore,  we  estimate  that  the 
amendments  will,  in  total,  affect 
approximately  855  small  entities.216 

We  requested  comment  on  the 
number  of  small  entities  that  would  be 
impacted  by  our  proposals,  including 
any  available  empirical  data.  We 
received  no  responses  to  this  request. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  amendments  are  expected  to 
result  in  some  additional  costs  to 
comply  with  the  disclosure 
requirements.  Because  the  current  rules 
already  require  a  company  to  collect 
and  disclose  information  about  the 
composition,  functions,  policies  and 
procedures  of  its  nominating  committee, 
the  disclosure  should  not  impose 
significant  new  costs  for  the  collection 
of  information.  Thus,  the  task  of 
complying  with  the  nominating 
committee  disclosing  could  be 
performed  by  the  same  person  or  group 
of  persons  responsible  for  compliance 
under  the  current  rules  at  a  minimal 
incremental  cost.  Moreover,  if  a  small 
entity  were  to  maintain  a  process  for 
secm-ity  holders  to  send 
communications  to  its  board  of 
directors,  company  personnel  would  be 
aware  of  such  procedures  and  the 
disclosure  biu-den  also  would  be 
minimal.  If  a  small  entity  does  not 
maintain  such  a  process,  then  the 
disclosure  will  consist  of  a  statement 
that  the  board  does  not  have  a 
communications  process  and  a 
statement  of  the  specific  basis  for  the 
view  of  the  board  of  directors  that  it  is 
appropriate  for  the  company  not  to  have 
such  a  commimications  process. 

To  the  extent  that  the  new  rules 
influence  corporate  behavior,  however, 
the  costs  will  extend  beyond  a 
disclosure  burden.  For  example, 
companies  may  inciu-  additional  costs  in 
instituting  more  responsive  policies  and 
procedures  regarding  director 
nominations  and  seciuity  holder 
communications.  The  new  disclosure 


2"  This  estimate  is  based  on  the  proportion  of 
small  entities  that  are  reporting  companies  (2.500) 
to  the  total  domestic  companies  quoted  on  the 
OTCBB  or  the  Pink  Sheets  (7.317).  We  derived  the 
latter  figure  from  individuals  within  the 
organization  called  http://www.pinksheets.com  and 
from  the  OTCBB  Web  site  at  http://www.otcia>.com. 

2 '"The  calculation  for  the  total  number  of  small 
entities  is  as  follows:  225  listed  operating 
companies  +  25  listed  investment  companies  +  580 
non-listed  operating  companies  +  25  non-listed 
investment  companies  -  655. 
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requirements,  however,  do  not  mandate 
any  specific  procedures. 

For  purposes  of  the  PRA,  we 
estimated  that  it  will  take  an  average  of 
approximately  3  hours  per  year  for 
companies,  large  and  small,  to  comply 
with  the  new  disclosure  requirements. 
We  estimated  that  75%  of  the 
compliance  burden  will  be  carried  by 
the  company  internally  and  that  25%  of 
the  compliance  burden  will  be  carried 
by  outside  professionals  retained  by  the 
company.  Thus,  we  estimate  the  annual 
incremental  paperwork  burden  for  a 
company  subject  to  the  proxy  rules  will 
be  2.4  hours  per  company,  which 
translates  into  an  estimated  cost  of  $204 
per  company ,^^^  and  a  cost  of 
approximately  $240  per  company  for 
the  services  of  outside  professionals.  2^" 
A  cost  of  $444  per  small  entity  may  not, 
however,  constitute  a  significant 
economic  impact.  That  conclusion  is 
based  on  our  analysis  of  1,245  small 
entities  available  on  the  Compustat 
database.  We  found  that  the  average 
revenue  of  those  small  entities  is  $2.07 
million  per  company.  Therefore,  on 
average,  the  estimated  $444  compliance 
expense  will  constitute  approximately 
.02%  of  a  small  entity's  revenues,  based 
on  the  Compustat  data. 

E.  Agency  Action  To  Minimize  Effect  on 
Smaii  Entities 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposals,  we  considered  the  following 
alternatives: 

(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables-that  take  into  account  the 
resources  available  to  small  entities; 

(b)  The  clarification,  consolidation,  or 
simplification  of  disclosure  for  small 
entities; 

(c)  The  use  of  performance  rather  than 
design  standards;  and 

(d)  An  exemption  for  small  entities 
from  coverage  under  the  proposals. 

The  Commission  has  considered  a 
variety  of  reforms  to  achieve  its 
regulatory  objectives.  As  one  possible 
approach,  we  considered  requiring 
companies  to  include  the  security 
holder's  proxy  card  and  materials  in  the 
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^*' We  estimate  the  average  hourly  cost  of  in- 
house  personnel  to  be  S85.  This  cost  estimate  is 
based  on  data  obtained  from  Tha  SIA  Report  on 
Management  and  Professional  Ettmin^  in  the 
Securities  Industry  (October  2001). 

2ia  In  connection  with  other  recent  mlemakings, 
we  have  had  discussions  with  several  private  law 
firms  to  estimate  an  hourly  rate  of  $300  as  the  cost 
of  outside  professionals  that  assist  companies  in 
preparing  these  disclosures. 


company  piailing.  Alternatively,  we 
considerejd  amending  or  reinterpreting 
Exchange  Act  Rule  14a-8(i)(8)  219  to 
allow  seci  irity  holder  proposals 
requestiQ  ;  access  to  the  company's 
proxy  car  i  for  the  piupose  of  making 
nominatii  ins.  We  believe  that  the 
current  d  sclosure  requirements  are  the 
most  cost  effective  approach  to  address 
specific  c  jncems  related  to  small 
entities  because  the  proposals  build  on 
existing  disclosure  requirements. 

We  hawe  drafted  the  new  disclosure 
rules  to  require  clear  and 
straightforward  disclosiue  of  a 
company's  policies  and  procedures 
regarding!  the  nomination  of  directors 
and  secu^ty  holder  communications. 
Separate  disclosure  requirements  for 
small  entities  would  not  yield  the 
disclosure  that  we  believe  to  be 
necessarv  to  achieve  our  objectives.  In 
addition,  the  informational  needs  of 
investorsiin  small  entities  are  typically 
as  great  afi  the  needs  of  investors  in 
larger  coi  npanies.  Therefore,  it  did  not 
seem  app  ropriate  to  develop  separate 
requirem  3nts  for  small  entities 
involvinj  clarification,  consolidation,  or 
simplific  ition  of  the  disclosure. 

We  hai  e  used  design  rather  than 
performance  standards  in  connection 
with  the  hew  requirements  for  two 
reasons,  ""irst,  based  on  our  past 
experien  ;e,  we  believe  the  disclosure 
will  be  n  ore  useful  to  investors  if  there 
are  eniui  erated  informational 
requirem  ents.  The  mandated  disclosures 
may  be  1  kely  to  result  in  a  more  focused 
and  com  jrehensive  discussion.  Second, 
more  pre  cise  disclosure  requirements 
will  proi  lote  more  consistent  disclosure 
among  a  cross-section  of  public 
companiss  because  they  will  have 
greater  o  jrtainty  as  to  the  required 
,  disclosui  e.  In  addition,  more  precise 
disclosui  e  requirements  will  improve 
our  abili  y  to  enforce  the  rules. 
Therefor  3,  adding  to  the  disclosure 
requiren  ents  in  existing  proxy  and 
informal  ion  statements  appears  to  be  the 
most  eff<  ctive  method  of  eliciting  the 
disclosu  "e. 

VII.  Stat  iitory  Basis  and  Text  of 
Amendn  lents 


The 
pursuan : 

10,"3 

sections 


ai  d 


219  17 

22115 
222  15 

22315 

224  15 

225  15 

226  15 


ai  aendments  are  being  adopted 
to  sections  2,220  6,221  7^222 

19  224  of  the  Securities  Act, 
3(b),225  12, 13,226  14,  15, 


23(a)22''  and  36  22»  of  the  Exchange  Act, 
as  amended,  and  sections  8,229  20{a),23«' 
30.231  31,232  and  38^33  of  the 
Investment  Company  Act,  as  amended. 

ListofSttbjefls 

1 7  CFR  Parts  228,  229,  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Amendments    ° 

■  In  accordance  with  the  foregoing,' the 
Securities  and  Exchange  Commission 
amends  Title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

■  1 .  The  general  authority  citation  for 
Part  228  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77j, 
77k,  77s.  77Z-2,  77z-3,  77aa(25),  77aa(26), 
77ddd,  77eee,  77ggg,  77hhh,  77jj).  77nnn, 
77SSS,  781,  78m,  78n,  78o,  78u-5,  78w,  78/7,      - 
78mm,  80a-8,  80a-29,  80a-30,  80a-37,  80b- 
11,  and  7201  et  seq.;  and  18  U.S.C.  1350. 
***** 

■  2.  Amend  §  228.401  by  adding 
paragraph  (g)  to  read  as  follows: 

§  228.401  (ttem  401 )    Directors,  Executive 
.  Officers,  Promoters  and  Control  Persons. 

***** 

(g)  Describe  any  materied  changes  to 
the  procedures  by  which  security 
holders  may  recommend  nominees  to 
the  registrant's  board  of  directors,  where 
those  changes  were  implemented  after 
the  registrant  last  provided  disclosure  in 
response  to  the  requirements  of  Item 
7(d}(2)(H){G)  of  Schedule  14A 
{§  240.14a-101),  or  this  Item. 

Instructions  to  paragraph  (g)  of  Item  401: 

1.  The  disclosure  required  in  paragraph  (g) 
need  only  be  provided  in  a  registrant's 
quarterly  or  annual  reports. 

2.  For  purposes  of  paragraph  (g),  adoption 
of  procedures  by  which  security  holders  may 
recommend  nominees  to  the  registrant's 
board  of  directors,  where  the-registrant's 
most  recent  disclosure  in  response  to  the 
requirements  of  Item  7(d)(2)(ii)(G)  of 
Schedule  14A  (§  240.14a-101),  or  this  Item, 
indicated  that  the  registrant  did  not  have  in 
place  such  procedures,  will  constitute  a 
material  change. 


CIR 


US 

US. 

us 
us, 
us 
us 
us 


240.14a-8(i)(8). 
.C.  77b. 
.C.  77f. 
.C.  77g. 
I.e.  77). 
.C.  778. 
I.e.  78c(b). 
.e.  78m. 


22M5  U.S.C.  7«w(a). 
22*  15  U.S.e.  78mm. 
229  15  U.S.e.80a-«. 
2«'15U.S.e.  80a-20(a). 
2"  15  U.S.C.  80a-29. 
232  15U.S.C.80B-30. 
233i5U.S.e.  80»-37. 
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PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONVERVATIONS  ACT  OF  1975— 
REGULATION  S-K 

■  3.  The  general  authority  citation  for 
Part  229  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h.  77i 
77k.  77s,  77Z-2,  77z-3,  77aa(25),  77aa(26) 
77ddd,  77eee,  77ggg,  77hhh.  77iii.  77jjj, 
77nnn,  77sss,  78c,  78i,  78j,  781,  78m.  78n, 
78o.  78U-5,  78w,  78//,  78mm,  79e.  79j.  79n, 
791,  80a-8,  80a-9,  80a-20,  80a-29,  80a-30 
80a-31(c),  80a-37,  80a-38(a),  80a-39,  80b-^ 
11,  and  7201  et  seq.;  and  18  U.S.C.  1350, 
imless  otherwise  noted. 
***** 

■  4.  Amend  §  229.401  by  adding 
paragraph  (j)  to  read  as  follows: 

§  229.401  (ttem  401 )    Directors,  executive 
officers,  promoters  and  control  persons. 

*.**** 

(j)  Describe  any  material  changes  to 
the  procedures  by  which  security 
holders  may  recommend  nominees  to 
the  registrant's  board  of  directors,  where 
those  changes  were  implemented  after 
the  registrant  last  provided  disclosure  in 
response  to  the  requirements  of  Item 
7(d)(2)(ii)(G)  of  Schedule  14A 
(§  240.14a-101),  or  this  Item. 


Instructions  to  paragraph  (j)  of  Item  401 : 

1.  The  disclosure  required  in  paragraph  (j) 
need  only  be  provided  in  a  registrant's 
quarterly  or  annual  reports. 

2.  For  purposes  of  paragraph  (j),  adoption 
of  procedures  by  which  security  holders  may 
recommend  nominees  to  the  registrant's 
board  of  directors,  where  the  registrant's 
most  recent  disclosure  in  response  to  the 
requirements  of  Item  7(d)(2){ii)(G)  of 
Schedule  14A  (§240.14a-101),  or  this  Item, 

.  indicated  that  the  registrant  did  not  have  in 
place  such  procedures,  will  constitute  a 
material  change. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  5.  The  general  authority  citation  for 
part  240  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77sss,  77ttt,  78c,  78d,  78e.  78f.  78g,  78i  78) 
78J-1,  78k,  78k-l,  781.  78m,  78n,  78o.  78p  ' 
78q,  78s.  78U-5,  78w,  78x,  78//,  78mm,  79q 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3 
80b-4,  80b-ll,  and  7201  et  seq.;  and  18 
U.S.C.  1350,  unless  othei-wise  noted. 
***** 

■  6.  Amend  ^  24Q.14a-101  by: 

■  a.  Revising  paragraph  (d)(2)  of  Item  7; 

■  b.  Revising  the  reference  "paragraphs 
(a)  through  (d)(2)"  in  paragraph  (e)  of 
Item  7  to  read  "paragraphs  (a)  through 
(d)(1)  and  (d)(2)(ii)(D)";  . 


■  c.  Adding  paragraph  (h)  to  Item  7; 

■  d.  Revising  the  reference  "paragraphs 
(d)(3),  (f)  and  (g)"  in  the  introductory  text 
of  paragraph  (b)  of  Item  22  to  read 
"paragraphs  (d)(2)  (other  than 
(d)(2)(ii)(D)).  (d)(3).  (f).  (g),  and  (h)"; 

■  e.  Revismg  the  last  sentence  of  the 
introductory  text  of  paragraph  (l3)(14)  of 
Item  22; 

■  f.  Revising  paragraph  (b)(14)(ii)  of  Item 
22; 

■  g.  Removing  the  semi-colon  and  "and" 
from  the  end  of  paragraph  (b)(14)(iii)  of 
Item  22  and  in  their  place  adding  a 
period; 

■  h.  Removing  paragraph  (b)(14)(iv)  of 
Item  22;  and 

■  i.  Adding  an  histruction  directly  after 
paragraph  (b)(14)(iii)  of  Item  22. 

The  additions  and  revisions  read  as 
follows: 


§240.14a-101  Schedule  14A. 
required  In  proxy  statement 

Schedule  14A  Information 


Information 


Item  7.  Directors  and  executive  officers. 


(d)(1)*   *   * 

(2)(i)  If  the  registrant  does  not  have  a 
standing  nominating  committee  or  committee 
performing  similar  functions,  state  the  basis 
for  the  view  of  the  board  of  directors  that  it 
is  appropriate  for  the  registrant  not  to  have 
such  a  committee  and  identify  each  director 
who  participates  in  the  consideration  of 
director  nominees; 

(ii)  Provide  the  following  information 
regarding  the  regisU^nt's  director'nomination 
process: 

(A)  If  the  nominating  committee  has  a 
charter,  disclose  whether  a  current  copy  of 
the  charter  is  available  to  security  holders  on 
the  registrant's  Web  site.  If  the  nominating 
committee  has  a  charter  and  a  current  copy 
of  the  charter  is  available  to  security  holders 
on  the  regisu-ant's  Web  site,  provide  the 
registrant's  Web  site  address.  If  the 
nominating  committee  has  a  charter  and  a 
current  copy  of  the  charter  is  not  available  to 
security  holders  on  the  registrant's  Web  site, 
include  a  copy  of  the  charter  as  an  appendix 
to  the  registrant's  proxy  statement  at  least 
once  every  three  fiscal  years.  If  a  current 
copy  of  the  charter  is  not  available  to  security 
holders  on  the  registrant's  Web  site,  and  is 
not  included  as  an  appendix  to  the 
registrant's  proxy  statement,  identify  in 
which  of  the  prior  fiscal  years  the  charter  was 
so  included  in  satisfaction  of  this 
requirement; 

(B)  If  the  nominating  committee  does  not 
have  a  charter,  state  that  fact; 

(C)  If  the  registrant  is  a  listed  issuer  (as 
defined  in  §240.10A-3)  whose  securities  are 
listed  on  a  national  sfecurities  exchange 
registered  pursuant  to  section  6(a)  of  the  Act 
(15  U.S.C.  78f(a))  or  in  an  automated  inter- 
dealer  quotation  system  of  a  national 
securities  association  registered  pursuant  to 
section  15A(a)  of  the  Act  (15  U.S.C.  78o-3(a)) 
that  has  independence  requirements  for 
nominating  committee  members,  disclose 


whether  the  members  of  the  nominating 
committee  are  independent,  as  independence 
for  nominating  committee  members  is 
defined  in  the  listing  standards  applicable  to 
the  listed  issuer; 

(D)  If  the  registrant  is  not  a  listed  issuer  (as 
defined  in  §  240.10A-3),  disclose  whether 
each  of  the  members  of  the  nominating 
committee  is  independent.  In  determim"ng 
whether  a  member  is  independent,  the 
registrant  must  use  a  definition  of 
independence  of  a  national  securities 
exchange  registered  pursuant  to  section  6(a) 
of  the  Act  (15  U.S.C.  78fla))  or  a  national 
securities  association  registered  pursuant  to    ■ 
secUon  15A(a)  of  the  Act  (15  U.S.C.  78o-3(a)) 
that  has  been  approved  by  the  Commission 
(as  that  definition  may  be  modified  or 
supplemented),  and  state  which  definition  it 
used.  Whatever  definition  the  registrant 
chooses,  it  must  apply  that  definition 
consistently  to  all  members  of  the 
nominating  committee  and  use  the 
independence  standards  of  the  same  national 
securities  exchange  or  national  securities 
association  for  purposes  of  nominating 
committee  disclosure,  under  this  requirement 
and  audit  committee  disclosure  required 
under  paragraph  (d)(3)(iv)  of  Item  7  of 
Schedule  14A  (§240.14a-l0l); 

(E)  If  the  nominating  committee  has  a 
policy  with  regard  to  the  consideration  of  any 
director  candidates  recommended  by  security 
holders,  provide  a  description  of  the'  material 
elements  of  that  policy,  which  shall  include, 
but  need  not  be  limited  to,  a  statement  as  to 
whether  the  committee  will  consider  director 
candidates  recommended  by  security 
holders; 

(F)  If  the  nominating  committee  does  not 
have  a  policy  with  regard  to  the 
consideration  of  any  director  candidates 
recommended  by  security  holders,  state  that 
fact  and  state  the  basis  for  the  view  of  the 
board  of  directors  that  it  is  appropriate  for 
the  registrant  not  to  have  such  a  policy; 

(G)  If  the  nominating  committee  will 
consider  candidates  recommended  by 
security  holders,  describe  the  procedures  to 
be  followed  by  security  holders  in  submitting 
such  recommendations; 

(H)  Describe  any  specific,  minimum 
qualifications  that  the  nominating  committee 
believes  must  be  met  by  a  nominating 
committee-recommended  nominee  for  a 
position  on  the  registrant's  board  of  directors, 
and  describe  any  specific  qualities  or  skills 
that  the  nominating  committee  believes  ar« 
necessary  for  one  or  more  of  the  registrant's 
directors  to  possess; 

(I)  Describe  the  nominating  committee's 
process  for  identifying  and  evaluating 
nominees  for  director,  including  nominees 
recommended  by  security  holders,  and  any 
differences  in  the  manner  in  which  the 
nominating  committee  evaluates  nominees 
for  director  based  on  whether  the  nominee  is 
recommended  by  a  security  holder; 

(J)  With  regard  to  each  nominee  approved 
by  the  nominating  committee  for  inclusion 
on  the  registrant's  proxy  card  (other  than 
nominees  who  are  executive  officers  or  who 
are  directors  standing  for  re-election),  state 
which  one  or  more  of  the  following 
categories  of  persons  or  entities 
recommended  that  nominee:  security  holder, 
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non-management  director,  chief  executive 
officer,  other  executive  officer,  third-party 
search  firm,  or  other,  specified  source.  With 
regard  to  each  such  nominee  approved  by  a 
nominating  committee  of  an  investment 
company,  state  which  one  or  more  of  the 
following  additional  categories  of  persons  or 
entities  recommended  that  nominee:  security 
holder,  director,  chief  executive  officer,  other 
executive  officer,  or  employee  of  the 
investment  company's  investment  adviser, 
principal  underwriter,  or  any  affiliated 
person  of  the  investment  adviser  or  principal 
underwriter; 

(K)  If  the  registrant  pays  a  fee  to  any  third 
party  or  parties  to  identify  or  evaluate  or 
assist  in  identifying  or  evaluating  potential 
nominees,  disclose  the  function  performed 
by  each  such  third  party;  and 

(L)  If  the  registrant's  nominating  committee 
received,  by  a  date  not  later  than  the  120th 
Calendar  day  before  the  date  of  the 
registrant's  proxy  statement  released  to 
security  holders  in  connection  with  the 
previous  year's  annual  meeting,  a 
recommended  nominee  from  a  security 
holder  that  beneficially  owned  more  than  5% 
of  the  registrant's  voting  common  stock  for  at 
least  one  year  as  of  the  date  the 
recommendation  was  made,  or  from  a  group 
of  security  holders  that  beneficially  owned, 
in  the  aggregate,  more  than  5%  of  the 
registrant's  voting  common  stock,  with  each 
of  the  securities  used  to  calculate  that 
ownership  held  for  at  least  one  year  as  of  the 
date  the  recommendation  was  made,  identify 
the  candidate  and  the  security  holder  or 
security  holder  group  that  recommended  ^e 
candidate  and  disclose  whether  the 
nominating  committee  chose  to  nominate  the 
candidate,  provided,  however,  that  no  such 
identification  or  disclosure  is  required 
without  the  written  consent  of  both  the 
security  holder  or  security  holder  group  and 
the  candidate  to  be  so  identified. 

Instructions  to  paragraph  (d)(2}(ii)(L): 

1.  For  purposes  of  Item  7(d)(2)(ii)(L).  the 
percentage  of  securities  held  by  a  nominating 
security  holder  may  be  determined  using 
information  set  forth  in  the  registrant's  most 
recent  quarterly  or  annual  report,  and  any 
current  report  subsequent  thereto,  filed  with 
the  Commission  pursuant  to  this  Act  (or,  in 
the  case  of  a  registrant  that  is  an  investment 
company  registered  under  the  Investment 
Company  Act  of  1940,  the  registrant's  most 
recent  report  on  Form  N-CSR  (§§  249.331 
and  274.128)),  imless  the  party  relying  on 
such  report  knows  or  has  reason  to  believe 
that  the  information  contained  therein  is 
inaccurate. 

2.  For  purposes  of  the  registrant's 
obligation  to  provide  the  disclosure  specified 
in  Item  7(d)(2)(ii)(L),  where  the  date  of  the 
annual  meeting  has  been  changed  by  more 
than  30  days  fitim  the  date  of  the  previous 
year's  meeting,  the  obligation  under  that  Item 
will  arise  where  the  registrant  receives  the 
security  holder  recommendation  a  reasonable 
time  before  the  registrant  begins  to  print  and 
mail  its  proxy  materials. 

3.  For  purposes  of  Item  7(d)(2)(ii)(L),  the 
percentage  of  securities  held  by  a 
reconmiending  security  holder,  as  well  as  the 
holding  period  of  those  securities,  may  be 
determined  by  the  registrant  if  the  security 


holder  is  <  he  registered  holder  of  the 
securities  If  the  security  holder  is  not  the 
registered  owner  of  the  securities,  he  or  she 
can  subm  t  one  of  the  following  to  the 
registrant^o  evidence  the  required  ownership 
percentage  and  holding  period: 

A.  A  wtitten  statement  from  the  "record" 
holder  ofpe  securities  (usually  a  broker  or 
bank)  verifying  that,  at  the  time  the  security 
holder  made  the  recommendation,  he  or  she 
had  held  ihe  required  securities  for  at  least 
one  year;  pr 

B.  If  thi  security  holder  has  filed  a 
Schedule|l3D  (§240.13d-101).  Schedule  130 
(§  240.13d-102),  Form  3  (§  249.103),  Form  4 
(§  249.104),  and/or  Form  5  (§  249.105),  or 
amendm^ts  to  those  documents  or  updated 
forms,  refecting  ownership  of  the  securities 
as  of  or  before  the  date  of  the 

recomme  idation,  a  copy  of  the  schedule  and/ 
or  form,  t  nd  any  subsequent  amendments 
reporting  a  change  in  ownership  level,  as 
well  as  a  ivritten  statement  that  the  security 
holder  co  ntinuously  held  the  securities  for 
the  one-year  period  as  of  the  date  of  the 
reconmietidation.  - 

4.  For  purposes  of  the  registrant's 
obligatioj  to  provide  the  disclosure  specified 
in  Item  7  d)(2)(ii)(L),  the  security  holder  or 
group  mUst  have  provided  to  the  registrant, 
at  the  tin  e  of  the  recommendation,  the 
written  c  msent  of  all  parties  to  be  identified 
and,  wh«  re  the  security  holder  or  group 
members  are  not  registered  holders,  proof 
that  the  s  Bcurify  holder  or  group  satisfied  the 
required  awnership  percentage  and  holding 
period  a!  of  the  date  of  the  recommendation. 

Instrui  tion  to  pamgraph  (d)(2)(ii):  For 
piirposes  of  Item  7(d)(2)(ii),  the  term 
"nomina  ting  committee"  refers  not  only  to 
nominati  ng  committees  and  conmiittees 
performi  ig  similar  functions,  but  also  to 
groups  o  directors  fulfilling  the  role  of  a 
nominal  ng  committee,  including  the  entire 
board  of  directors. 
***** 

(h)(1) :  itate  whether  or  not  the  registrant's 
board  of  directors  provides  a  process  for 
security  lolders  to  send  communications  to 
the  boan  i  of  directors  and,  if  the  registrant 
does  not  have  such  a  process  for  security 
holders  I  o  send  communications  to  the  board 
of  directprs,  state  the  basis  for  the  view  of  the 
board  of  directors  that  it  is  appropriate  for 
the  regis  irant  not  to  have  such  a  process; 

(2)  If  t  te  registrant  has  a  process  for 
sec\irity  lolders  to  send  communications  to 
the  boar  1  of  directors: 

(i)  Dei  cribe  the  manner  in  which  security 
holders  :an  send  communications  to  the 
board  aqd,  if  applicable,  to  specified 
individual  directors;  and 

(ii)  If  I  ill  security  holder  communications 
are  not  i  ent  directly  to  board  members, 
describ<  the  registrant's  process  for 
determij  king  which  communications  will  be 
relayed  :o  board  members;  and 

Instru  rtion  to  pamgraph  (h)(2)(ii):  For 
purpose  5  of  the  disclosure  required  by  this 
paragra]  ih,  a  registrant's  process  for 
collectii  Ig  and  organizing  security  holder 
commvu  tications,  as  well  as  similar  or  related 
activitie  s,  need  not  be  disclosed  provided 
that  theiregistrant's  process  is  approved  by  a 
majoritt  of  the  independent  directors  or,  in 
the  case  of  a  registrant  that  is  an  investment 


company,  a  maiority  of  the  directors  who  are 
not  "interested  persons"  of  the  investment 
company  as  defined  in  section  2(a)(19)  of  the 
Investment  Company  Act  of  1940  (15  U.S.C. 
80a-2(a)(19)). 

(3)  Describe  the  registrant's  policy,  if  any, 
with  regard  to  board  members'  attendance  at 
annual  meetings  and  state  the  number  of 
board  members  who  attended  the  prior  year's 
annual  meeting. 

Instruction  to  paragmphs  (h)(2)  and  (h)(3): 
In  lieu  of  providing  the  information  required 
by  paragraphs  (h)(2)  and  (h)(3)  in  the  proxy 
statement,  the  registiant  may  instead  provide 
the  registrant's  Website  address  where  such 
information  appears. 

Instructions  to  paiagfoph  (h): 

1.  For  purposes  of  this  paragraph, 
conununications  from  an  officer  or  director  of 
the  registrant  will  not  be  viewed  as  "security 
holder  communications."  Communications 
from  an  employee  or  agent  of  the  registrant 
will  be  viewed  as  "security  holder 
communications"  for  purposes  of  this 
paragraph  only  if  those  communications  are 
made  solely  in  such  employee's  or  agent's 
capacity  as  a  security  holder. 

2.  For  purposes  of  this  paragraph,  security 
holder  proposals  submitted  pursuant  to 

§  240.14a-8,  and  conmiunications  made  in 
connection  with  such  proposals,  will  not  be 
viewed  as  "security  holder 
commujiications. " 
***** 

Item  22.  Information  required  in 
investment  company  proxy  statement. 
***** 

(b)'  *  • 

(14)  *  *  *  Identify  the  other  standing 
committees  of  the  Fund's  board  of  directors, 
and  provide  the  following  information  about 
eacb  committee,  including  any  separately 
designated  audit  committee  and  any 
nominating  committee: 
***** 

(ii)  The  members  of  the  committee  and,  in 
the  case  of  a  nominating  committee,  wh^er 
or  not  the  members  of  the  committee  are 
"interested  persons"  of  the  Fimd  as  defined 
in  section  2(a)(19)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(a)(19));  and 
***** 

Instruction  to  paTagjraph(b)(14):  For  • 

purposes  of  Item  22(b)(14),  the  term 
"nominating  conmiittee"  refers  not  only  to 
nominating  committees  and  committees 
performing  similar  functions,  but  also  to 
groups  of  directors  fulfilling  the  role  of  a 
nominating  committee,  including  the  entire 
board  of  directors. 


PART  249-FORMS,  SECUniTIES 
EXCHANGE  ACT  OF  1934 

■  7.  The  general  authority  citation  for 
Part  249  is  revised  to  read  as  follows: 

Aatfaoiity:  15  U.S.C.  78a  et  seq.  and  7201 
et  seq.;  and  18  U.S.C  1350,  unless  otherwise 
noted. 
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■  8.  Amend  Form  10-Q  (referenced  in 
§  249.308a),  Item  5  of  Part  n— Other 
Information  by: 

■  a.  Designating  the  existing  text  in  Item 
5  as  paragraph  (a); 

■  b.  Removing  the  period  at  the  end  of 
newly  designated  paragraph  (a)  and  in  its 
place  adding  ";  and";  and 

■  c.  Adding  paragraph  (b). 

The  addition  reads  as  follows: 

Note:  The  text  of  Form  10-Q  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-Q  ^ 

***** 

Part  n-^Other  Information 
***** 

Item  5.  Other  Information. 

***** 

(b)  Furnish  the  information  required  by 
Item  401(j)  of  Regulation  S-K  (§229.401). 
**.*** 

■  9.  Amend  Form  10-QSB  (referenced  in 
§  249.308b),  Item  5  to  Part  H— Other 
Information  by: 

■  a.  Designating  the  existing  text  in  Item 
5  as  paragraph  (a); 

■  b.  Removing  the  period  at  the  end  of 
newly  designated  paragraph  (a)  and  in  its 

•  place  adding  ";  and";  and 

■  c.  Adding  paragraph  (b). 
The  addition  reads  as  follows: 
Note:  The  text  of  Form  10-QSB  does  not, 

and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  lO^SB  ; 

*         *         *         *         * 

Part  n — Other  Information 

***** 


Item  5.  Other  Information. 

***** 

(b)  Furnish  the  information  required  by 
Item  401(g)  of  Regulation  S-B  (§228.401). 

****.* 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

■  10.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  etseq,  80a- 
34(d),  80a-37,  and  80a-3gi,  unless  otherwise 
noted. 


■  11.  Amend  §  270.30a-2  by: 

■  a.  Revising  the  reference  "Item 
10(a)(2)"  in  paragraph  (a)  to  read  "Item 
11(a)(2)".  and 

■  b.  Revising  the  reference  "Item  10(b)" 
in  paragraph  (b)  to  read  "Item  11(b)." 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

■  12.  The  authority  citation  for  Part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s 
78c(b),  78/,  78m,  78n,  78o(d),  80a-8,  80a-24,' 
80a-26,  and  80a-29,  unless  otherwise  noted. 
***** 

■  13.  Amend  Form  N-CSR  (referenced  in 
§§  249.331  and  274.128)  by: 

■  a.  Revising  the  reference  "10(a)(1)"  in 
General  Instruction  D  and  paragraphs  (c) 
and  (f)(1)  of  Item  2  to  read  "ll(aKl)"; 


■  b.  Redesignating  Items  9  and  10  as 
Items  10  and  11; 

■  c.  Adding  new  Item  9;  and 

■  d.  Revising  the  reference  "Item  10"  in 
the  heading  of  the  Instruction  to  newly 
redesignated  Item  11  to  read  "Item  11." 

The  addition  reads  as  follows: 

Note:  The  text  of  Form  N-CSR  does  not, 
and  these  amendments  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

Form  N-CSR 

***** 

Item  9.  Submission  of  Matters  to  a  Vote  of 
Security  Holders. 

Describe  any  material  changes  to  the 
procedittes  by  which  shareholders  may 
recommend  nominees  to  the  registrant's 
board  of  directors,  where  those  changes  were 
implemented  after  the  registrant  last 
provided  disclosure  in  response  to  the 
requirements  of  Item  7(d)(2)(ii)(G)  of 
Schedule  14A  (17  CFR  240.14a-101),  or  this 
Item. 

Instruction:  For  purposes  of  this  Item, 
adoption  of  procedures  by  which 
shareholders  may  recommend  nominees  to 
the  registrant's  board  of  directors,  where  the 
registrant's  most  recent  disclosure  in 
response  to  the  requirements  of  Item 
7(d)(2)(ii)(G)  of  Schedule  14A  (17  CFR 
240.14a-101),  or  this  Item,  indicated  that  the 
registrant  did  not  have  in  place  such 
procedures,  will  constitute  a  material  change. 
***** 

By  the  Commission. 

Dated:  November  24,  2003. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[FH  Doc.  03-29723  Filed  11-26-03;  8:45  ami 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusiorv  or  exclusion  from 
this  list  has  no  legal 
significar>ce. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  28, 
2003 

AGRICULTURE 

DEPARTMENT 

Grain  inspection,  Paclwrs 

and  Stockyards 

Administration 

General  regulations: 
Review  Inspection 
requirements;  published 
10-28-03 

COMMERCE  DEPARTMENT 

National  institute  o( 

Standarda  and  Technology 

National  Construction  Safety 
Team  Act;  implementation; 
putHlshed  11-28-03 

DEFENSE  DEPARTMENT 

Army  Department 

Acquisition  regulations: 
Foreign  acquisition; 
contractors  accompanying 
the  force;  depioynwnt  of 
contractor  personnel  in 
support  of  military 
operations;  published  11- 
28-03 
Solicitation  provisions  and 
contract  clauses; 
contractors  accompanying 
the  force;  published  1 1  - 
28-03 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 
Presidential  candidates  and 
nominating  conventions; 
public  financing 
Effective  date  and 
-correction;  published 
11-28-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Class  II  devices — 
Arrhythmia  detector  and 
alarm;  reclassification 
and  special  controls; 
published  10-28-03 

INTERIOR  DEPARTMENT 
Fish  and  Wlldilfe  Sarvica 

Marine  mammals: 
Incidental  take  during 
specified  activities — 
Beaufort  Sea,  AK;  oil  and 
gas  industry  exploration, 


development,  9id 
production  operations; 
polar  bears  and  Pacific 
walms;  published  11-28- 
03 
INTERIOR  DEPARTMENT 
Minerals  Managamaf  t 
Sarvica 

Outer  Continental  Sh(  itf ;  oil, 

gas,  and  sulphur  o  terations: 

Civil  penalty  assesi  ment; 

adjustment;  publiihed  10- 

29-03 

PENSION  BENEFIT 
GUARANTY.CORPORATION 

Government  Paperwork 
eliminatk}n  Act; 
implementation: 
Electronic  transactions 

filings,  issuances 

computation  cf  ti  ne,  and 

-record  retention;  published 

10-28-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directivfes 
Eurocopter  France; 
published  10-24-f)3 
TRANSPORTATION 
DEPARTMENT 
National  Highway  TVaffic 
Safety  Admlnlstratifn 
Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Harnesses  for  u  le  on 
school  bus  seits; 
expiration  daU  delay; 
published  11-2  8-03 


RULES  GOING  l^  TO 
EFFECT  NOVEMBER  30, 
2003 


PERSONNEL  MANAGEkflENT 
OFFICE 

Prevailing  rate  syste 
published  11-14-0^ 

RULES  GOING  INTO 
EFFECT  DECEMfER  01, 
2003 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Milk  marketing  ordels: 

Central;  published  11-28-03 
ENERGY  DEPARHJiENT 
Federal  Energy  Regulatory 
Commission  \ 

Practice  and  procedjre: 
Cash  management 
programs — 
Partk:ipating  FE  RC- 
regulated  ent  lies; 


reporting  requirements; 
published  10-31-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update; 
published  10-2-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  9-30-03 
Nebraska;  published  12-1-03 
Texas;  published  9-30-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  stations;  table  of 
assignments: 
Texas;  published  10-22-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Medical  devices: 
Immunology  and 
microbiology  devices — 
Endotoxin  Assay;  Class  II 

special  controls 
-    classification;  published 

10-31-03 
West  Nile  Vims  IgM 
Capture  Elisa  Assay; 
'       Class  II  special  controls 
classification;  publistied 
10-30-03 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

West  Virginia;  published  12- 
1-03 
JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Controlled  substances; 
manufacturers,  distributors, 
and  dispensers;  registration: 
Diversion  Control  Program; 

registration  and 

reregistration  application 

fee  schedule;  adjustment; 

published  10-10-03 

PENSION  BENEFTT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptk>ns  for 
valuing  and  paying 
benefits;  published  11- 
14-03 

SPECIAL  COUNSEL  OFFICE 

Complaints  and  allegattons; 
Filing  requirements  and 


opttons,  including  electronic 
fiing;  published  11-28-03 
TRANSPORTATION 
DEPARTMENT 
Fedaral  Aviation 
Adminlstrallon 
Ainworttiiness  directives: 
Dassault;  published  12-1-03 
Univair  Aircraft  Corp.; 
published  10-14-03 
AinMorthiness  standards: 
Special  conditkMis— 
Hamilton  Sundstrand 
Model  54460-77E 
propeller;  published  11- 
17-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Viruses,  semms,  toxins,  etc.: 
Bovine  virus  diarrhea  arKi 
bovine  rhinotracheitis 
vaccines;  standard 
requirements;  comments 
due  by  t2-S-03;  published 
10-6-03  [FR  03-25252] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatk>n  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Gulf  of  Alaska  groundfish; 
comments  due  by  12-1- 
03;  published  10-16-03 
(FR  03-26074] 
Gulf  of  Alaska  groundfish; 
comments  due  by  12-4- 
03;  published  11-4-03 
[FR  03-27605] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Indian  Incentive  Program; 
comments  due  by  12-1- 
03;  published  10-1-03  [FR 
03-24629] 
Servrce  contracts  and  task 
orders  approval; 
comments  due  by  12-1- 
03;  published  10-1-03  [FR 
03-24627] 
EDUCATION  DEPARTMENT 
Grants: 
Faith-based  organizations; 
eligibility  to  participate  in 
direct  grant.  State- 
administered,  and  other 
such  programs;  comments 
due  by  12-1-03;  published 
9-30-03  [FR  03-24292] 
ENERGY  DEPARTMENT 
Energy  Efflciehcy  and 
Renewable  Energy  Office 
Consumer  products;  energy 
consen/ation  program: 


Energy  conservation 
standards  and  test 
procedures — 
Clothes  washers; 
comnrtents  due  by  12-1- 
03;  published  10-31-03 
[FR  03-27468] 
Clothes  washers; 
comments  due  by  12-1- 
03;  published  10-31-03 
[FR  03-27469] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Puerto  Rico;  comments  due 
by  12-1-03;  published  10- 
31-03  {FR  03-27483] 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various  . 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Arizona;  comments  due  by 
12-3-03;  published  11-3- 
03  [FR  03-27263] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
■12-1-03;  published  10-30- 
03  [FR  03-27267] 
Kentucky;  comments  due  by 
12-3-03;  published  11-3- 
03  [FR  03-27551] 
Missouri;  comments  due  by 
12-1-03;  published  10-30- 
03  [FR  03-27261] 
Montana  and  Wyoming; 
comments  due  by  12-5- 
03;  published  11-5-03  [FR 
03-27265] 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
12-1-03;  published  10-31- 
03  [FR  03-27487] 
Environmental  statements; 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 
Hazardous  waste  program 
authorizations: 
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South  Dakota;  comments 
due  by  12-3-03;  published 
11-3-03  [FR  03-27553] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Vindozoiin;  comments  due 
by  12-1-03;  published  9- 
30-03  [FR  03-24782] 
Zinc  phosphide;  comments 
due  by  12-1-03;  published 
9-30-03  [FR  03-24844) 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  12-1-03;  published 
10-30-03  [FR  03-27161] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Radio  spectrum,  efficient  use 
promotion;  secondary 
markets  development; 
regulatory  barriers 
elimination;  comments  due 
by  12-5-03;  published  11- 
25-03  [FR  03-29193] 
Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  12-1-03;  published 
10-22-03  [FR  03-26682] 
Television  stations;  table  of 
assignments: 

New  Yori<;  comments  due 
by  12-1-03;  published  10- 
31-03  [FR  03-27430] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Reports  and  guidance 
documents;  availability,  etc.: 
Evaluating  safety  of 
antimicrobial  new  animal 
dnjgs  with  regard  to  their 
microbiological  effects  on 
bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

HOMELAND  SECURITY 
DEPARTMENT 

Customs  and  Border 
Protection  Bureau 

Articles  conditionally  free, 
subject  to  reduced  rate, 
etc.: 

Caribt}ean  Basin  Economic 
Recovery  Act;  brassieres; 
preferential  treatment; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24796] 
Drawback: 

Merchandise  processing 
fees;  dalm  eligjbjllty 


based  on  substitution  of 
finished  petroleum 
derivatives;  comments  due 
by  12-1-03;  published  10- 
2-03  (FR  03-24856] 
INTERIOR  DEPARTMEffT 
Rsh  and  WHdIito  Smvkm 
Endangered  and  threatened 
species: 
Critk:al  habitat 
designations — 
Tiennessee  and 
Cumberland  River  Basin 
mussels;  technk^al 
correction;  comments 
due  by  12-5-03; 
published  10-6-03  [FR 
03-25184] 

Scartet-chested  parakeet 
and  turquoise  parakeet; 
comments  due  by  12-1- 
03;  published  9-2-03  [FR 
03-22225] 

Migratory  bird  permits: 
Icelandic  eiderdown; 
importation;  comments 
due  by  12-4-03;  published 
9-5-03  [FR  03-22298) 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Incident  reporting 
requirements;  comments 
due  by  12-5-03;  published 
7-31-03  [FR  03-19459] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Cok)rado;  comments  due  by 
12-5-03;  published  11-20- 
03  [FR  03-28996] 
JUSTICE  DEPARTMENT 
Grants: 

Religious  organizations; 
participation  In  department 
programs;  equal  treatment 
of  all  program 
participants;  comments 
due  by  12-1-03;  published 
9-30-03  [FR  03-24294] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Wortrforce  Investment  Act; 
nondiscrimination  and  equal 
opportunity  provisuns: 
Religious  activities;  Federal 
financial  assistance; 
comments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24296] 

LABOR  DEPARTMENT 

Wortdorce  Investment  Act; 
nondiscriminatktn  and  equal 
opportunity  provisions: 


Religkxis  actKities;  Federal 
financial  assistarx^; 
conments  due  by  12-1- 
03;  published  9-30-03  [FR 
03-24296] 

NATIONAL  CREDIT  UMON 
ADMINISTRATION 

Credit  unions: 
Converskjn  of  insured  credit 
unions  to  mutual  savings 
banks;  Information 
disctosure;  comments  due 
by  12-1-03;  puWishedlO- 
1-03  [FR  03-24762) 
Suretyship  and  guaranty 
requirements;  maximum 
twrrowing  auttiority; 
comments  due  by  12-1- 
03;  published  10-1-03  [FR 
03-24761] 
Freedom  of  Informatkxi  Act; 
implementatk}n;  comments 
due  by  12-1-03;  published    . 
10-30-03  [FR  03-27310] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 

Fee  rates;  comments  due 

by  11-30-03;  published 

10-8-03  [FR  03-25472] 

PERSONNEL  MANAGEMENT 
OFRCE 

Health  benefits.  Federal 

employees: 

Federal  Emptoyees  Health 
Benefits  ChiWren's  Equity 
Act  of  2002; 

implementatk}n;  comments 
due  by  12-1-03;  published 
10-1-03  [FR  03-24792] 
Prevailing  rate  systems; 

comments  due  by  12-1-03; 

published  10-31-03  [FR  03- 

27382] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Fur>d  of  funds  Investments; 
investment  company's 
atiiiity  to  acquire  shares 
of  emother  Investment 
company  broadened; 
registration  forms 
amended;  comments  due 
by  12-3-03;  published  10- 
8-03  [FR  03-25336] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainwoiihiness  directives: 
Airbus;  comments  due  t>y 
12-1-03;  published  10-30- 
03  [FR  03-27323] 
Australia  Pty  Ltd.; 
AeroSpace  Technotogies; 
comments  due  by  12-4- 
03;  published  10-24-03 
[FR  03-26899] 
Boeing;  comments  due  by 
12-1-03;  published  <1-4- 
03  [FR  03-27672] 
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Bombanfer;  comments  due 
by  12-1-03;  pubUshed  10- 
31-03  (FR  03-27426] 

General  Electric  Co.; 
comments  due  by  12-2- 
03;  published  10-3-03  [FR 
03-25000] 

IMcOonnell  Douglas; 
comments  due  by  12-1- 
03;  published  10-15-03 
[FR  03-25979] 

Saab;  comments  due  by  12- 
1-03;  published  10-30-03 
[FR  03-27321] 
Class  E  airspace;  comments 

due  by  12-5-03;  published 

10-21-03  [FR  03-26560] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Information  collection 

responses;  electronic 

transmittal  options; 

comments  due  by  12-5-03; 

published  11-5-03  [FR  03- 

27761] 
TREASURY  DEPARTMENT 
Inlemai  Revenue  Service 
Income  taxes: 

Consolidated  return 
regulations— 


Section  108  apfihcation  to 
consolidated  droup 
members;  in<Mt>tedness 
irKX>me  discharge; 
cross-refe 

comments  du4  by  12-3- 
03;  published  J9-4-03 
[FR  03-224541 
Nonaccruai-experience 
method  of  accounting;  use 
limitation;  cross  {reference; 
public  hearing;  6}mments 
due  by  12-3-03;  published 
9-4-03  [FR  03-i2459] 


UST  OF  PUBUC 


LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Feder  il  laws.  It 
may  t>e  used  in  con  junction 
with  "PLUS"  (Publi:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  Is  also 
availat>le  online  at  tmpJ/ 
www.nara.gov/fedrei  / 
plawcurr.html. 

The  text  of  laws  is  lot 
published  in  the  Fwleral 
Register  but  may  be  ordered 
in  "slip  law"  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  frorn 
GPO  Access  at  htip:// 
¥vww.acce$s.gpo.gov/r)ara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 

S.  313/P.I-  108-130 

Animal  Drug  User  Fee  Act  of 
2003  (Nov.  18,  2003;  117 
Stat.  1361) 

H.R.  274/P.L  108-131 
Blackwater  National  Wildlife 
Refuge  Expansion  Act  (Nov. 
22,  2003;  117  Stat.  1372) 
H.R.  2559/P.L  108-132 
Military  Construction 
Appropriations  Act,  2004  (Nov. 
22,  2003;  117  Stat.  1374) 

H.R.  3054/P.L  108-133 

District  of  Columbia  Military 

Retirement  Equity  Act  of  2003 

(Nov.  22.  2003;  117  Stat. 

1386) 

H.R.  3232/P.L  108-134 

To  reauthorize  certain  scfraol 

lunch  and  child  nutrition 


programs  through  March  31 . 
2004.  (Nov.  22,  2003;  117 
StaL  1389) 

HJ.  Res.  7»P.i-  108-135 

Maldng  further  continuing 
appropriations  for  tfie  fiscal 
year  2004,  and  for  otfier 
purposes.  (Nov.  22,  2003;  117 
Stat.  1391) 

Last  List  November  19,  2003 


PuMic  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  \aws.  To 
subscritM,  go  to  http:// 
listserv.gsa.gov/archives/ 
publemfs-l.html 

Note:  This  sennce  is  strictty 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat)le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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submissions,  and  approvals,  67192-67193 

Children  and  Families  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Concordia  Avondale  Campus,  67194 

Coast  Guard 

NOTICES 

Meetings: 
Upper  Chesapeake  Estuary  Area  Committee,  67200 

Commerce  Department 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
Andean  Trade  Promotion  and  Drug  Eradication  Act;  short 
supply  requests — 
Viscose  rayon  filament  yams,  67153 


Commodity  Credit  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  67133 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Geospatial  Extension  Specialists  Program,  67133-67144 

Copyright  Office,  Uiirary  of  Congress 

RULES 

Copyright  Arbitration  Royalty  Panel  rules  and  procedures: 
Musical  compositions  performance  by  colleges  and 
universities;  cost  of  living  adjustment,  67045 

Customs  Service    - 

RULES 

Andean  Trade  Promotion  and  Drug  Eradication  Act; 
implementation 

CFR  correction,  67337-67352 

Correction,  67337-67338 

Defense  Department . 

See  Engineers  Corps  " 

See  Navy  Department   ' 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Excluded  Parties  List  System  enhancement,  67353-67355 

Education  Oepartmem- 

NOnCES 

Grants  and  cooperative  agreements;  availabifity,  etc.: 
Postsecondary  education — 
US-Brazil  Higher  Education  Consortia  Program,  67155- 
67157 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
King  Cove  and  Cold  Bay,  AK;  year-round  marine-road 
transportation  system,  67153-67154 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Nebraska,  67045-67051 
NOTICES  ' 

Grants,  State  and  local  assistance: 
Grantee  performance  evaluation  reports — 
Various  States,  67164     " 
Meetings: 
Science  Advisory  Board,  67164-67165 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  67024-67025,  67027-67030 
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Dassault.  67025-67027 

Eurocopter  France.  67018-67021 

McDonnell  Douglas.  67021-67024 
PROPOSED  RULES 
Noise  certification  standards: 

Subsonic  jet  airplanes  and  subsonic  transport  c^egory 
large  airplanes,  67329-67336 
N01KES 
Aeronautical  land-use  assurance;  waivers: 

Waco  Regional  Airport.  TX.  67255 
Antidrug  and  alcohol  misuse  prevention  program^  tea 
personnel  engaged  in  specified  sviation  activipes: 

Random  alcohol  and  drug  testing;  minimimi  ani  lual 
percentage  rates,  67255 
Passenger  facility  charges;  applications,  etc.: 

Altoona-Blair  County  Airport,  PA.  67255 

Bismarck.  ND,  et  al..  67255-67258 

Federal  Communicationa  Confimisaion 

NOTICES 

Agency  information  collection  activities;  proposa  t, 
submissions,  and  approvals.  67165-67170 

Federal  Election  Commiaaion 

RUUES 

Contribution  and  expenditure  limitations  and  profiibitions: 
Leadership  PACs,  67013-67018 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

North  Carolina  and  New  York.  67056-67068 

Various  States,  67052-67056 
Flood  insurance;  communities  eligible  for  sale: 

Various  States,  67051-67052 
PROPOSED  RULES 
Flood  elevation  determinations: 

Massachusetts.  67106-67107 

North  Carolina  and  Pennsylvania,  67107-67128 

FMIeral  Energy  Regulatory  Commiaaion 

NOTICES 
Meetings: 

SaltvilleGas  Storage  Co.  L.L.C.;  site  visit.  67161 
Preliminary  permits  surrender: 

Frederick.  Mark  R..  67164 
Applications,  hearings,  determinations,  etc.: 

Canyon  Creek  Compression  Co..  67157-67158 

Chandeleur  Pipe  Line  Co..  67158 

Columbia  Gas  Transmission  Corp..  67158-6715 ) 

El  Past  Natural  Gas  Co..  67159 

Enbridge  Pipelines  L.L.C..  67159 

Enogex  Inc..  67159-67160 

Gulfstream  Natural  Gas  System.  L.L.C.  67160 

Natiutd  Gas  Pipeline  Co.  of  America.  67160 

NRG  Energy.  Inc..  67160-67161 

Overthrust  Pipeline  Co..  67161 

Tennessee  Gas  Pipeline  Co..  67161 

Texas  Eastern  Transmission.  LP,  67161-67162 

Transcontinental  Gas  Pipe  Line~Corp.,  67162 

Western  Gas  Interstate  Co.,  67163 

Federal  Highway  Adminlatration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kootenai  and  Bonner  Counties.  ID.  67258 


Federal  Motor  Carrier  Safety  Actafiinistration 

NOTICES 
Meetings: 
Transportation  Research  Board;  forum.  67258-67259 

Federal  Railroad  Adminlatration 

NOTICES 

Railroad  Safety  Advisory  Committee;  working  group 
activity  update.  67259-67260 

Federal  Reaerve  Syatem 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  67170 
Formations,  acquisitions,  and  mergers.  67170-67171 

Food  and  Drug  Administration 

PROPOSED  RULES 

Administrative  practice  and  procedure: 
Civil  money  penalties  hearings;  maximum  penalty 

amounts  and  compliance  with  Federal  Civil  Penalties 
Inflation  Adjustment  Act.  67094-67097 
Medical  devices: 
Dental  devices — 
Gold  based  alloys,  precious  metal  alloys  and  base  metal 
alloys;  special  controls  designation.  67097-67100 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals.  67194 
Animal  drugs,  feeds,  and  related  products: 
Patent  extension;  regulatory  review  period 
determinations — 
DERAMAXX,  67194-67195 
Food  additive  petitions: 

Vulcan  Chemicals.  67195-67196 
Reports  and  guidance  documents;  availability,  etc.: 
Dental  devices — 
Precious  metal  alloys  and  base  metal  alloys;  Class  II 
special  controls,  67196-67197 

Foreat  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Umpqua  National  Forest.  OR,  67144 
Meetings: 

Willamette  Province  Advisory  Committee.  67144 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Excluded  Parties  List  System  enhancement,  67353-67355 

Grain  inapection,  Pacicers  and  Stockyarda  Administration 

NOTICES 

Agency  designation  actions: 

Indiana  and  Nebraska,  67144-67146 
Indiana  and  Virginia.  67146 

Health  and  Human  Servicea  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Inspector  General  Office.  Health  and  Human  Services 
Department 

Homeland  Security  Department 

See  Coast  Guard 
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See  Customs  Service  •■ 

See  Federal  Emergency  Management  Agency  * 

Housing  and  Urt>an  09velopment  Department 

RULES 

Low  income  housing: 
Supportive  housing  for  elderly  or  persons  with 

disabilities;  mixed-finance  development,  67315- 
67327 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  67201-67202 

industry  and  Security  Bureau 

RULES 

Export  administration  regulations: 
Commerce  Control  List — 
Chemical  and  biological  weapons  controls;  cross  flow 
filtration  equipment;  Australia  Group 
understandings  implementation;  correction,  67030- 
67032 
NOTICES 
Chemical  Weapons  Convention;  impact  on  commercial 

activities  involving  Schedule  1  chemicals  through  2003 
CY,  67147-67148 
Export  privileges,  actions  affecting: 
Ahwaz  Steel  Commercial  &  Technical  Service  Gmbh, 

6714&-67149 
Metal  &  Mineral  Trade  Sari,  67149-67150 

inspector  Generai  Office,  Heaitti  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  67197-67200 

Interior  Department 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Invasive  Species  Advisory  Committee,  67202 

Intemationai  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  67150-67152 

intemationai  Trade  Commission 

NOTICES 

Import  investigations:  , 

Universal  transmitters  for  garage  door  openers,  67214- 
67215 
Meetings;  Sunshine  Act,  67215 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Pollution  control;  consent  judgments: 
Portage  Point  Inn  et  al.,  67215 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Ubrary  of  Congress 

See  Copyright  Office,  Library  of  Congress 


Mine  Safety  and  Health  Administration 

NOTICES 

Product  approval  requirements;  intemationai  standards 
equivalency;  review: 
International  Electrotechnical  Commission;  intrinsic 
safety  and  explosion-proof  enclosures,  67216-67217 
Safety  standard  petitions: 
Genwal  Resources,  Inc.,  et  al.,  67217-67219 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Excluded  Parties  List  System  enhancement,  67353-67355 

Nationai  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Fuel  system  integrity,  67068-67086 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Safety  belt  use  rates,  67260-67266 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alciska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod, 67086-67093 

PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries— 
Jiighy  migratory  species;  correction,  67132 

NOTICES 

Permits: 
Endangered  and  threatened  species,  67152 

National  Park  Service 

NOTICES 

Native  American  human  remains,  funerary  objects; 
inventory,  repatriation,  etc.: 
American  Museum  of  Natural  History,  New  York,  NY, 

67203-67204 
Colorado  College,  Colorado  Springs,  CO,  67204-67205 
Fish  and  Wildlife  Service.  Region  7,  Anchorage,  AK, 

67205 
Illinois  State  Museimi.  Springfield,  IL,  67205-67206 
Interior  Department — 

Reclamation  Bureau,  Phoenix,  AZ,  67206-67208 
Kansas  State  Historical  Society,  Topeka.  KS,  67208 
Longyear  Museum  of  Anthropology,  Colgate  University, 

Hamilton,  NY,  67208-67209 
Minnesota  Indian  Affairs  Coimcil,  Bemidji.  MN,  67209- 

67210 
Navy  Department,  Naval  Surface  Warfore  Cent«^,  Panama 

City,  FL,  67210-67211 
Nebraska  State  Museum,  University  of  Nebraska,  Lincoln, 

NE,  67211-67212 
Peabody  Museum  of  Archaeology  and  Ethnology,  Harvard 

University,  Cambridge,  MA;  correction,  67212 
Peabody  Museum  of  Archaeology  and  Ethnology,  Harvard 

University,  Cambridge,  MA,  67212-67214 

Natural  Resources  Conservation  Service 

NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
National  Handbook  of  Conservation  Practices; 

conservation  practice  standards,  new  or  revised, 

67146-67147 


VI 
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Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel, 


^715  t-67155 


Nuclaar  Regulatory  Commission 

NOTICES 

Meetings: 
Licensing  Support  Network  Advisory  Review  Pajel 
67219-67220 
Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limite  1 
English  proficient  persons;  prohibition;  poli(  y 
guidance  taFederal  financial  assistance  recipients, 
67220-67229 
Applications,  hearings,  determinations,  etc.: 
System  Energy  Resources,  Inc.  67219 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Valuation  of  benefits  and  assets;  expected  retirement 
age,  67033-67035 
Disclosure  to  participants;  benefits  payable  in  terminated 
plans,  67032-67033 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Gas  and  hazardous  liquid  gathering  lines;  safety 

regulation;  meeting,  67129-67132 
Internal  inspection  devices;  information  request,  67128- 
67129 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Order  applications — 
Lehman  Brothers  Inc.  et  al,  67229-67231 
Meetings;  Simshine  Act,  67231-67232 
Public  Utility  Holding  Company  Act  of  1935  filingi,  67232- 

67249 
Self-regulatory  organizations;  proposed  rule  changt  s: 
Cincinnati  Stock  Exchange,  Inc.,  67249 
National  Association  of  Seciuities  Dealers,  Inc.,  $7249- 
67253 

State  Department 

RULES 

International  Traffic  in  Arms  regidations: 
Angola,  embargo  lifted;  Iraq,  denial  policy  partially  lifted 
Correction,  67032 
NOTICES 

Commercial  export  licenses;  notifications  to  Congress, 
67253-67254 

Stale  Justice  Institute 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Grants,  cooperative  agreements,  and  contracts;  gi  lidelines, 
67267-67314 


Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
West  Virginia,  67035-67045 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

PROPOSED  RULES 

Terrorism  Risk  Insurance  Program 
Initial  claims  procedures,  67100-67106 


Separate  Parts  In  This  Issue 

Part  II 

State  Justice  Institute,  67267-67314 

Part  III 

Housing  and  Urban  Development  Department,  67315-67327 

Part  IV 

Transportation  Department,  Federal  Aviation 
Administration,  67329-67336 

PartV 

Homeland  Sectuity  Department,  Customs  Service,  67337- 
67352 

Part  VI 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration, 
67353-67355 
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Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
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settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  102 
[Notice  2003-22] 

Leadership  PACs 

AGENCY:  Federal  Election  Commission. 
ACnON:  Final  rules  and  transmittal  of 
^  regulations  to  Congress. 


SUMMARY:  The  Federal  Election 
Commission  is  revising  portions  of  its 
regulations  to  address  the  relationship 
between  the  authorized  committee  of  a 
Federal  candidate  or  officeholder  and 
entities  that  are  not  authorized 
committees  but  are  associated  with  the 
Federal  candidate  or  officeholder.  The 
final  rules  state  that  authorized 
coounittees  and  entities  that  are  not 
authorized  committees  shall  not  be 
deemed  to  be  affiliated.  Thus,  certain 
disbursements  by  those  unaffiliated 
entities  will  be  treated  as  in-kind 
contributions  to  the  candidates.  Further 
information  is  contained  in  the 
Supplementary  Information  that 
follows. 

EFFECTIVE  DATE:  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  Mr.  J.  Duane  Pugh  Jr.,  Senior 
Attorney,  or  Mr.  Anthony  T.  Buckley, 
Attorney,  999  E  Street,  NW., 
Washington.  DC  20463,  (202)  694-1650 
or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  final  rules  at  11 
CFR  100.5(g)(5)  to  address  the 
relationship  between  authorized 
committees  and  unauthorized 
committees  that  are  associated  with  a 
Federal  candidate  or  officeholder,  more 
commonly  known  as  "leadership 
PACs,"  as  well  as  other  entities  that  are 
not  Federal  political  committees,  but  are 
established,  financed,  maintained,  or 
controlled  by,  or  acting  on  behalf  of,  a 
Federal  candidate  or  officeholder 


(collectively  "leadership  PACs"). 
Previously,  the  Commission  has 
examined  this  relationship  on  a  case-by- 
case  basis  to  determine  whether 
transactions  between  an  authorized 
committee  and  a  leadership  PAC 
constituted  in-kind  contributions  or 
resulted  in  affiliation  under  11  CFR 
100.5(g).  In  promulgating  rules  of 
general  applicability,  the  Commission  is 
changing  its  case-by-case  approach  and 
is  deciding  to  analyze  these  transactions 
as  in-kind  contributions  exclusively  and 
not  to  engage  in  an  affiliation  analysis 
in  examining  the  relationship  between 
an  authorized  committee  and  a 
leadership  PAC.  As  such,  under  the  new 
rules,  an  authorized  committee  and  a 
leadership  PAC  will  not  be  deemed  to 
be  affiliated.  Additionally,  the  adoption 
of  these  rules  requires  a  change  in  the 
Commission's  regulations  at  11  CFR 
102.2(b)(l)(i),  which,  in  part,  governs 
the  disclosure  of  the  names  of  all 
unauthorized  committees  affiliated  with 
an  authorized  committee. 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  on  December 
26,  2002,  67  FR  78753  ("NPRM"). 
Written  comments  were  due  by  January 
31,  2003.  Comments  were  received 
from:  the  Campaign  and  Media  Legal 
Center;  the  Center  for  Responsive 
Politics  and  Common  Cause  and 
Democracy  21  (joint  comment);  Cleta 
Mitchell,  Esq.;  Paul  E.  Sullivan,  Esq.; 
Republicans  Members  of  the  U.S.  House 
of  Representatives  Tom  DeLay,  Roy 
Blimt,  Deborah  Pryce,  David  Dreier, 
John  Doolittle,  Jack  Kingston,  Tom 
Reynolds,  Bob  Ney,  Tom  Davis.  Phil 
English,  Greg  Walden,  Buck  McKeon, 
Hal  Rogers,  and  Pete  Sessions,  and  the 
American  Liberty  PAC,  American 
Success  PAC,  Federal  Victory  Fund, 
Help  America's  Leaders  PAC,  Pacific 
Northwest  Leadership  Fund,  People  for 
Enterprise,  Trade,  and  Economic 
Growth,  Together  for  Our  Majority  PAC, 
and  the  21st  Century  Fund  (joint 
comment);  the  Rely  on  Your  Beliefs 
Fund;  and  Lyn  Utrecht,  Esq.,  Eric 
Kleinfeld,  Esq.,  Jim  Lamb,  Esq.,  and  Pat 
Fiori,  Esq.  (joint  conunent).  The 
comments  are  available  at  http:// 
www.fec.gov/register.htm  imder 
"Leadership  PACs."  The  Commission 
held  a  public  hearing  on  February  26, 
2003,  at  which  it  heard  testimony  from 
seven  witnesses:  Donald  McGahn,  Esq.; 
Cleta  Mitchell,  Esq.;  Paul  E.  Sullivan, 
Esq.;  Lawrence  M.  Noble,  Esq.;  Paul 


Sanford,  Esq.;  Glen  Shor,  Esq.;  and 
Donald  Simon,  Esq.  Transcripts  of  the 
hearing  are  available  at  the  website 
identified  above.  Please  note  that,  for 
piuposes  of  this  document,  "comment" 
and  "commenter"  apply  to  both  written 
comments  and  oral  testimony  at  the 
public  hearing. 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate,  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  that  follow  were 
transmitted  to  Congress  on  November 
24,  2003. 

Explanation  and  JostifiGation 

11  CFR  100.5  Political  Commitlee 

L  Background 

The  Federal  Election  Campaign  Act  of 
1971,  as  amended  ("FECA").  2  U.S.C. 
431  et  seg.,  defines  "authorized 
committee"  as  "the  principal  campaign 
conunittee  or  any  other  political 
conunittee  authorized  by  a  candidate 
under  section  432(e)(1)  of  this  title  to 
receive  contributions  or  make 
expenditiues  on  behalf  of  such 
candidate."  2  U.S.C.  §431(6);  see  o/so 
11  CFR  100.5(f)(1).  "Unauthorized 
committee"  is  defined  in  the 
Commission's  regulations  as  "a  political 
committee  which  has  not  been 
authorized  in  writing  by  a  candidate  to 
solicit  or  receive  contributions  or  make 
expenditures' on  behalf  of  such 
candidate,  or  which  has  been 
disavowed  pursuant  to  11  CFR 
100.3(a)(3)."  11  CFR  100.5(f)(2) 
(emphasis  added).  An  unauthorized 
committee  may  accept  contributions  in 
greater  amoimts  than  those  allowed  to 
be  accepted  by  an  authorized 
committee,  compare  2  U.S.C. 
441a(a){l){C)  with  2  U.S.C. 
441a{a)(l)(A),  and,  if  it  attains 
multicandidate  committee  status.^  may 
contribute  greater  amoimts  to  Federal 
candidates  than  those  allowed  to  be 
contributed  by  an  authorized 


'  A  committee  achieves.multiamdidate  *tattu 
when  it  has  been  registered  under  2  U.S.C.  433  for 
not  less  than  six  months,  has  received  contributions 
from  more  than  50  persons,  and  except  for  a  State 
political  party  organization,  has  made  contributions 
to  five  or  more  candidates  for  Federal  office.  2 
U.S.C.  441a(a)(4);  11  CFR  100.5(c)(3). 
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committee.  Compare  2  U.S.C. 
441a(a)(2)(A)  with  2  U.S.C. 
441a(a)(l)(A). 

The  term  "leadership  PAC"  lacks  a 
formal  definition.  Generally,  such  PACs 
"are  formed  by  individuals  who  are 
Federal  officeholders  and^or  Federal 
candidates.  The  monies  these 
committees  receive  are  given  to  other 
Federal  candidates  to  gain  support 
when  the  officeholder  seeks  a 
leadership  position  in  Congress,  or  are 
used  to  subsidize  the  officeholder's 
travel  when  campaigning  for  other 
Federal  candidates.  The  monies  may 
also  be  used  to  make  contributions  to 
party  comn^ittees,  including  State  party 
committees  in  key  states,  or  donated  to 
candidates  for  State  and  local  office." 
Notice  of  Proposed  Rulemaking  on 
Leadership  PACs,  67  FR  78753.  78754 
(Dec.  26,  2002)  (citations  omitted). 

Pursuant  to  2  U.S.C.  441a{a)(5),  "all 
contributions  made  by  political 
committees  established  or  financed  or 
maintained  or  controlled  by  any 
corporation,  labor  organization,  or  any 
other  person,  including  any  parent, 
subsidiary,  branch,  division, 
department,  or  local  unit  of  such 
corporation,  labor  organization,  or  any 
other  person,  or  by  any  group  of  such 
persons,  shall  be  considered  to  have 
been  made  by  a  single  political 
committee." 

Under  the  Commission's  regulations, 
committees  that  are  affiliated,  that  is, 
committees  that  are  established, 
financed,  maintained,  or  controlled  by 
the  same  corporation,  labor 
organization,  person  or  group  of 
persons,  et  al.,  share  a  single  limitation 
on  the  amount  they  can  accept  from  any 
one  contributor.  11  CFR  100.5(g), 
l'10.3(a)(l),  110.3(a)(3)(ii).  Typically, 
under  FECA  and  the  Commission's 
regulations,  the  Commission  has  treated 
"leadership  PACs"  as  unauthorized 
political  committees,  and  usually  has 
not  foimd  them  to  be  affiliated  with 
authorized  committees  sharing 
contribution  limits  of  affiliated 
committees. 

In  1986  the  Commission  began  a 
rulemaking  to  address  affiliation  in 
general,  including  leadership  PACs.  The 
Commission  determined  in  1989, 
however,  to  maintain  its  existing 
approach,  noting  that  "the  Commission 
has  concluded  that  this  complex  area  is 
better  addressed  on  a  case-by-case 
basis^"  Affiliated  Committees,  Transfers, 
Prohibited  Contributions,  Armual 
Contribution  Limitations  and 
Earmarked  Contributions;  Final  Rule,  54 
FR  34098,  34101  (Aug.  17, 1989).  The 
Commission  embarked  on  this 
rulemaking  in  2002,  in  part,  to  clarify  its 
historic  approach  in  examining  the 


relationship  and  transactions  between  a 
Candida  e's  authorized  committee  and  a 
leadersl  ip  PAC  associated  with  that 
Candida  e.  NPRM  at  78755. 

n.  Altei  natives  in  the  NPRM 

The  N  PRM  set  forth  three  different 
ways  of  addressing  the  question  of 
affiliatic  n  between  an  authorized 
commit  ee  and  a  leadership  PAC.  The 
first  twc  proposals  (Alternatives  A  and 

B)  woul^  have  established  factors  for 
finding  affiliation,  with  all  of  the 
consequences  of  affiliation  applying  as 
a  result  J  The  third  proposal  (Alternative 

C)  sougit  to  codify  the  Commission's 
existing  practice. 

Alten  lative  A  set  out  individual 
factors  1  n  proposed  section 
100.5(g]l5)(i).  the  presence  of  any  one  of 
which  vf  ould  result  in  affiliation.  The 
factors  Were:  (1)  The  candidate^ or 
officeholder,  or  their  agent  has  signatiue 
authoriw  on  the  unauthorized 
committee's  checks;  (2)  funds 
contributed  or  disbursed  by  the 
unauthorized  committee  are  authorized 
or  appr(  ived  by  the  candidate  or 
officehc  Ider  or  their  agent;  (3)  the 
Candida  te  or  officeholder  is  clearly 
identifii  d  as  described  in  11  CFR  100.17 
on  eith«  r  the  stationery  or  letterhead  of 
the  una  ithorized  committee;  (4)  the 
Candida  te,  officeholder  or  his  campaign 
staff,  of  ice  staff,  or  immediate  family 
membei  s,  or  any  other  agent,  has  the 
authoril  y  to  approve,  alter  or  veto  the 
unauth(  irized  committee's  solicitations, 
contribi  itions,  donations,  disbursements 
or  cont]  acts  to  make  disbursements;  and 
(5)  the  1  inauthorized  committee  pays  for 
travel  b  r  the  candidate,  his  campaign 
staff  or  )ffice  staff  in  excess  of  $10,000 
per  cal€  udar  year.  The  second  factor 
would  lave  been  satisfied  even  if  the 
officeholder  or  candidate  or  agent 
authorized  or  approved  only  some  and 
not  all  af  the  disbursements. 

Alternative  B  described  two  separate 
tests  under  which  affiliation  would  have 
been  found.  Under  proposed  section 
100.5(gj(5)(i)(A),  affiliation  would  have 
existed  if  any  one  of  the  following 
factors  vere  present:  (1)  The  candidate 
or  offici  ^holder  has  signature  authority 
on  the  (  ntity's  checks;  (2)  the  candidate 
or  officeholder  must  authorize  or 
approve  disbinsements  over  a  certain 
minimilm  amount;  (3)  the  candidate  or 
officehalder^igns  solicitation  letters 
and  otoer  correspondence  on  behalf  of 
the  entity;  (4)  the  candidate  or 
officeh(  ilder  has  the  authority  to 
approvi  s,  alter  or  veto  the  entity's 
solicitations;  (5)  the  candidate  or 
officehi  ilder  has  the  authority  to 
approv  t,  alter,  or  veto  the  entity's 
contributions,  donations,  or 
disburaements;  or  (6)  the  candidate  or 


officeholder  has  the  authority  to 
approve  the  entity's  contracts.  Under 
this  alternative,  the  authorized 
committee  and  the  leadership  PAC 
would  have  been  considered  affiliated 
because  the  candidate  or  officeholder 
exercised  sufficient  influence  to 
conclude  that  the  candidate  or 
officeholder  established,  financed, 
maintained,  or  controlled  the  leadership 
PAC. 

If  none  of  the  above  factors  were 
present,  affiliation  could  still  be  found 
under  Alternative  B  of  proposed  section 
100.5(g)(5)(i)(B)  if  any  three  of  the 
following  factors  were  present:  (1)  The 
campaign  staff  or  immediate  family 
-members  of  the  candidate  or 
officeholder  have  the  authority  to 
approve,  alter  or  veto  the  entity's 
solicitations;  (2)  the  campaign  staff  or 
immediate  family  members  of  the 
candidate  or  officeholder  have  the 
authority  to  approve,  alter,  or  veto  the 
entity's  contributions,  donations,  or 
disbursements;  (3)  the  campaign  staff  or 
immediate  family  members  of  the 
candidate  or  officeholder  have  the 
authority  to  approve  the  entity's 
contracts;  (4)  the  entity  and  the 
candidate  or  officeholder's  authorized 
committees  share,  exchange,  or  sell 
contributor  lists,  voter  lists,  or  other 
mailing  lists  directly  to  one  another,  or 
indirectly  through  the  candidate  or 
officeholder  to  one  another;  (5)  the 
entity  pays  for  the  candidate  or 
officeholder's  travel  anywhere  except  to 
or  horn  the  candidate  or  officeholder's 
home  State  or  district;  (6)  the  entity  and 
the  candidate  or  officeholder's 
authorized  committees  share  office 
space,  staff,  a  post  office  box,  or 
equipment;  (7)  the  candidate  or 
officeholder's  authorized  committee(s) 
and  the  entity  share  common  vendors; 
and  (8)  the  name  or  nickname  of  the 
candidate  or  the  officeholder,  or  other 
unambiguous  reference  to  the  candidate 
or  officeholder  appears  on  either  the 
entity's  stationery  or  letterhead. 

Alternative  C  would  have  largely 
continued  the  Commission's  current 
treatment  of  leadership  PACs  by  treating 
a  leadership  PAC  as  affiliated  with  a 
candidate  or  officeholder's  authorized 
committees  unless  the  leadership  PAC 
undertook  activities  that  would  indicate 
its  primary  piupose  is  not  to  influence 
the  nomination  or  election  of  the 
candidate  or  officeholder  involved. 
These  activities' are7  (1)  Only  making 
disbursements  to  raise  funds  for  party 
committees  or  to  influence  the 
nomination  or  election  of  persons  other 
than  the  candidate  or  officeholder 
involved;  (2)  avoiding  references  to  the 
candidacy  or  potential  candidacy  of  the 
sponsoring  candidate  or  officeholder  in 
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any  solicitations,  communications  or 
other  materials  of  the  unauthorized 
committee;  (3)  requiring  that  the 
candidate  or  officeholder  make  no 
reference  to  his  or  her  csmdidacy  or 
potential  candidacy  during  his  or  her 
speeches  or  appearances  on  behalf  of 
the  leadership  PAC;  and  (4)  requiring 
that  specified  expenses  would  have  to 
be  reimbiu-sed  by  a  presidential 
campaign  committee  if  the  candidate  or 
officeholder  becomes  a  presidential 
candidate.  If  the  leadership  PAC  did  not 
conform  its  activities  to  these 
limitations,  under  Alternative  C,  it 
would  be  deemed  to  be  an  authorized 
committee. 

nL  Commmts  . 

1.  Question  of  Affiliation  i 

One  commenter  thought  that 
Alternative  A  was  contrary  to  FECA  and 
not  mandated  by  the  Bipartisan 
Campaign  Reform  Act  of  2002.  Pub.  L. 
107-155, 116  Stat.  81(2002)  ("BCRA"). 
Another  commenter  believed  that  this 
alternative  would  defeat  the  purpose  of 
leadership  PACs.  and  that  it  was 
sufficiently  onerous  that  Federal 
officeholders  could  not  and  would  not 
establish  them.  A  third  commenter 
agreed  with  this  latter  point,  arguing 
that  its  terms  went  beyond  what  the 
authors  of  BCRA  envisioned.  One 
commenter  disagre«l  with  Alternative 
A's  general  structure,  arguing  that  no 
one  single  factor  is  sufficient  to  prove 
affiliation  absent  express  authorization 
by  the  candidate. 

Other  commenters  disapproved  of 
Alternative  A  because  it  did  not  allow 
for  sufficient  opportunities  to  find 
affiliation.  One  commenter  stated  that 
the  alternative  contained  only  a  per  se 
list  and  thus  ignored  numerous  factors 
that  indicated  a  relationship  existed 
between  two  committees.  Another 
commenter  argued  that  Alternative  A 
was  insufficiently  comprehensive  to 
encompass  all  relationships  covered  by 
the  statutory  term  "established, 
financed,  maintained,  or  controlled." 
Similarly,  one  commenter  supported 
many  of  the  factors  of  Alternative  A,  but 
believed  it  did  not  include  enough 
factors  and  was  not  sufficiently  flexible. 

With  respect  to  Alternative  B,  one 
commenter  argued  that  it  also  was 
contrary  to  FECA  and  not  mandated  by 
BCRA.  Another  commenter  felt  that  it 
essentially  defeated  the  purpose  of 
leadership  PACs  and  was  sufficiently 
onerous  that  the  only  conclusion  to  be 
drawn  is  that  Federal  officeholders 
could  not  and  would  not  establish  them. 
A  third  commenter  agreed  with  this 
latter  point,  stating  that  Alternative  B 


was  a  more  biurdensome  version  of 
Alternative  A. 

The  commenter  who  disagreed  with 
the  general  structxu«  of  Alternative  A 
concurred  that  most  of  the  eight  factors 
listed  should  be  considered  in 
determining  afiUiation,  but  thought 
setting  a  specific  niuhber  to  be  met 
coidd  present  problems.  Of  the  three 
commenters  who  thought  Alternative  A 
was  not  sufficiently  comprehensive,  all 
three  supported  the  structure  of 
Alternative  B,  but  did  not  feel  it 
included  enough  fectors.  Each  of  these 
commenters  proposed  variations  on 
Alternative  B  that  included  additional 
factors.  Two  of  these  commenters  added 
a  third  option  for  finding  affiliation, 
based  on  a  "totality  of  the 
circumstances."  The  commenter  who 
did  not  include  such  an  option  argued 
that  the  rule  should  only  apply  to 
poUtical  committees  under  FECA  and 
poUtical  organizations  organized  under 
26  U.S.C.  527. 

One  commenter  stated  that 
Alternative  C  was  a  useful  starting  point 
for  addressing  the  issue  of  the  status  of 
leadership  PACs  in  the  related 
candidate's  own  election.  Another 
commenter  thought  that  Alternative  C 
provided  a  basis  for  a  reasonable  set  of 
criteria  defining  and  governing 
leadership  PACs.  This  commenter 
suggested  that  certain  amendments  to 
Alternative  C  would  be  appropriate:  (1) 
Specifically  authorizing  leadership 
PACs  to  contribute  to  State  and  local 
candidates  and  political  parties  within 
the  limits  and  pursuant  to  State  laws;  (2) 
eliminating  provisions  that  prohibit 
references  to  the  related  Federal 
candidate  in  solicitations  or  public 
appearances;  and  (3)  requiring 
candidates  and  officeholders  who 
become  candidates  for  President  and 
qualify  for  primary  or  general  election 
financing  to  repay  to  the  presidential 
campaign  committee  any  expenses  paid 
by  the  leadership  PAC  for  travel, 
polling,  staff,  or  other  expenses  made  on 
behalf  of  the  presidential  campaign 
effort.  Another  commenter  stated  that 
Alternative  C's  proposed  conditions  are 
ciunbersome  and  do  not  significantly 
improve  the  Commission's  regulatory 
framework.  This  commenter  suggested 
that  the  Commission  should  presume  a 
leadership  PAC  is  imaffiliated  imless  its 
activities  are  for  the  piupose  of 
influencing  the  election  of  the 
connected  Federal  candidate. 

Another  commenter  argued  that 
Alternative  C  continues  a  current 
system  that  fails  to  properly  consider 
affiliation,  and  that  the  mere  absence  of 
a  leadership  PAC  attempt  to  influence 
the  specific  officeholder's  election 
should  not  be  conclusive  evidence  that 


the  committees  are  not  affiliated.  This 
commenter  argued  that  such  a  standard 
ignores  the  "established,  financed, 
maintained,  or  controlled  by"  test  in 
FECA.  Two  other  commenters 
disapproved  of  Alternative  C  because  it 
maintains  the  status  quo. 

2.  Impact  of  BCRA 

The  Commission  also  sought 
comment  as  to  how  BCRA  impacted  a 
potential  rule  governing  leadership 
PACs.  Five  commenters  took  issue  with 
a  suggestion  in  the  NPRM  that  BCRA 
might  require  a  finding  of  affiliation 
between  an  authorized  committee  and  a 
leadership  PAC.  One  commenter  noted 
that  one  of  BCRA's  sponsors.  Senator 
John  McCain,  had  stated  that,  under 
BCRA's  terms,  "[a]  Federal  officeholder 
or  candidate  is  prohibited  from 
soliciting  contributions  for  a  Leadership 
PAC  that  do  not  comply  with  Federal 
hard  money  source  and  amount 
limitations.  Thus,  the  Federal 
officeholder  or  candidate  could  solicit 
up  to  $5,000  per  year  from  an  individual 
or  PAC  forthe  Federal  account  of  the 
Leadership  PAC  and  an  additional 
$5,000  from  an  individual  or  PAC  for 
the  non-Federal  accoimt  of  the 
Leadership  PAC."  148  Cong.  Rec.  S2140 
(Mar.  20.  2002).  Thus,  this  commenter 
argued  that  BCRA  does  not  contemplate 
the  automatic  affiliation  of  leadership 
PACs  with  authorized  committees. 

This  same  commenter  noted  that  a 
number  of  leaders  of  the  House  of 
Representatives,  all  of  whom  voted  in 
favor  of  BCRA,  have  leadership  PACs. 
One  commenter  argued  that  BCRA  does 
not  require  or  even  suggest  that  the 
Commission  change  its  approach  with 
respect  to  leadership  PACs  and  the 
proper  focus  is  on  whether  the  activities 
at  issue  are  "for  the  purpose  of 
influencing  the  election  of  the 
individual  who  is  connected  with  the 
PAC."  In  contrast,  other  commenters 
argued  for  an  interpretation  that  BCRA 
prohibits  Federal  candidates  and 
officeholders  from  maintaining  soft 
mon^  leadership  PACs. 

The  Commission  determined  in  the 
Soft  Money  rulemaking  that  BCRA  does 
not  allow  a  Federal  candidate  or 
officeholder  to  raise  up  to  $5,000 
separately  for  the  Federal  and  non- 
Federal  accounts  of  leadership  PACs 
directly  or  indirectly  established, 
financed,  maintained,  or  controlled  by 
that  Federal  candidate  or  officeholder.' 
Rather,  for  their  leadership  PACs,  they 
are  limited  to  raising  a  total  of  $5,000 
fiiam  any  one  soiu-ce,  per  election  cycle. 
See  Final  Rules  on  Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money,  67  FR  49064, 
49107  (July  29.  2002)  ("Although 
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candidate  PACs  and  Leadership  PACs 
are  not  specifically  mentioned,  the 
legislative  history  indicates  that  2  U.S.C. 
441i(e)(l)  is  intended  to  prohibit 
Federal  officeholders  and  candidates 
from  soliciting  any  funds  for  these 
committees  that  do  not  comply  with 
FECA's  source  and  amount 
limitations.")  Therefore  Federal 
candidates  will  not  violate  BCRA 
merely  by  establishing  and  raising 
money  for  their  leadership  PACs  within 
the  amount  limitations  and  source 
prohibitions  of  FECA  and  BCRA. 

3.  Other  Concerns 

Two  commenters,  a  leadership  PAC 
and  a  joint  conunent  from  leadership 
PACs  and  Members  of  the  House  of 
Representatives,  stated  that  their 
support  of  challengers  helped  those 
candidates  who  are  often  at  a 
fundraising  disadvantage  when 
compared  to  inciunbents.^  One 
commenter  argued  that  leadership  PAC 
support  for  open  seat  candidates  is 
sometimes  critical  to  the  viability  of 
these  candidates.  Another  commenter 
urged  that  the  rule  should  be  clear  to 
"encoiirage  and  validate"  the  important 
role  of  these  committees.  This  same 
commenter  argued  that  leadership  PACs 
should  be  encouraged  as  an  avenue  for 
Federal  officeholders  to  support  local 
and  State  parties  and  candidates  in  a 
manner  that  is  disclosed  to  the 
Commission.  This  commenter  also 
noted  the  importance  of  leadership 
PACs  in  their  role  of  replacing  the  loss 
of  non-Federal  funds  due  to  BCRA. 

In  response  to  the  commenters 
arguing  that  BCRA  precludes  the  result 
of  the  final  rule  issued  today,  the 
Commission  concludes  that  BCRA's 
structure  and  wording  answer  these 
concerns.  BCRA  contemplates  Federal 
candidate  control  of  imauthohzed 
committees.  Otherwise,  there  would  be 
no  need  to  apply  "hard  money"  limits. 
2  U.S.C.  441i(e)(l).  Thus,  BCRA  cannot 
be  read  generally  to  prohibit  leadership 
PACs  or  to  require  that  they  be  affiliated 
with  a  candidate's  authorized 
committee.  To  the  contrary,  had 
Congress  believed  it  was  mandating  a 
per  se  rule  of  affiliation  between  the  two 
types  of  committees,  BCRA  would  have 
gone  further  to  reqiiire  that- 
contributions  to  those  committees  be 
aggregated  with  contributions  to  the 
candidate's  authorized  committee. 
BCRA  requires  no  such  aggregation. 


.  2  One  commenter  cited  the  Commission  recent 
approval  of  campaign  payment  of  candidate's 
talahes  under  certain  circumstances  as  recognition 
of  the  importance  of  challengers  receiving  adequate 
funds. 


IV.  Etna  Rule 

In  pre'  rious  advisory  opinions  and 
complia  ice  matters,  the  Conunission 
has  exai  uned  leadership  PACs  whose 
activitie ;  were  sigmficantly  intertwined 
with  the!  activities  of  a  Federal 
candidate's  authorized  committee.  In 
such  ciitumstances,  the  Commission 
had  twojcompeting,  but  equally  valid, 
theories  at  could  pursue.  The 
Commission  could  consider  whether  the 
leadership  PACs  actions  made  it 
affiliate^  with  the  authorized 
committee,  or  the  Commission  could 
considei  the  committees  imaffiliated 
and  det^mine  whether  the  leadership 
PAC  made  in-kind  contributions  to  the 
authoriaad  committee.  The  Commission 
has  declined  in  several  instances  to  find 
that  a  leadership  PAC  was  affiliated 
with  a  o  indidate's  authorized 
commiti  ee,  even  where  it  was  apparent 
that  the  committees  were  controlled  by 
the  sam(  person.  See  affiliation  factors 
at  11  CF  1 100.5(g).  Instead,  the 
Commis  sion  exercised  its  discretion  to 
determij  le  that  a  leadership  PAC  made 
in-kind  Contributions  to  the  related 
Federal  candidate's  campaign. 
Nonethaless,  the  Commission 
maintai:  led  its  discretion  to  pursue 
either  o  the  two  competing  approaches. 
In  makii  ig  these  findings,  the 
Commis  sion  typically  found  that 
commit  ees  formed  by  a  candidate  to 
further  kis  or  her  campaign  were 
affiliated;  those  formed  for  other 
purposep  were  not. 

New  1 100.5(g)(5)  clarifies  the 
relationship  between  an  authorized 
committee  and  a  leadership  PAC  by 
removing  the  possibility  that  a 
candidate's  authorized  committee  can 
be  affiliated  with  an  entity  that  is  not  an 
authorised  conunittee,  even  if  the 
candidate  established,  financed, 
maintained,  or  controlled  that  entity. 

In  promulgating  this  final  rule,  the 
Commission  has  considered  the  25-year 
history  of  Commission  enforcement  and 
policy  precedent  (see,  e.g..  Advisory 
Opinioils  1978-12, 1984-46,  2003-12; 
MURs  lp70,  2897  and  3740)  and  the 
comments  received  in  response  to  the 
NPRM.  Mtematives  A  and  B,  with  per 
se  affilii  tion  factors,  would  have  been 
too  rigi(  and  overbroad.  They  would 
have  en  aled  a  basis  for  affiliation  in 
situatio:  is  where  interaction  between  an 
authoru  ;ed  committee  and  a  leadership 
PAC  wc  uld  not  merit  such  designations 
if  those  interactions  were  undertaken  by 
commit  ees  where  neither  committee 
was  aut  lorized  in  writing  by  the 
candids  le.  Although  Alternative  C 
reflects  the  Commission's  historic 
approac  h  to  leadership  PACs,  it  suggests 
that  the  Commission  would  examine 


them  on  a  case-by-case  basis.  While  the 
Commission  has  discretion  to  pursue 
either  an  affiliation  or  in-kind 
contributions  analysis  under  FECA  on  a 
case-by-case  basis  when  considering  the 
cinnunstances  suiroimding  leadership 
PACs,  the  Commission  has  decided,  as 
a  matter  of  policy,  to  adopt  the  in-kind 
contribution  analysis  as  a  rule  of  general 
applicability  as  tfaey  pertain  to 
leadership  PACs.  See  Michigan  v.  EPA. 
268  F.3d  1075, 1087  P.C.  Cir.  2001) 
(discussing  agency's  discretion  to 
choose  ruleniaking  or  case-by-case 
adjudicative  procedure,  citing  SEC  v. 
Chenery.  332  U.S.  174,  203  (1947)  and 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
Natural  Resources  Defense  Council, 
Inc..  435  U.S.  519,  543  (1978)). 

This  decision  does  not  affect 
affiliation  between  an  authorized 
committee  and  any  joint  fundraising 
committee  under  2  U.S.C.  432(e)(3)(ii) 
and  11  CFR  102.13(c)(1).  Nor  does  it 
affect  the  ability  of  a  national  committee 
of  a  political  party  to  be  designated  as 
the  principal  campaign  committee  of 
that  party's  presidential  candidate 
under  2  U.S.C.  432(e)(3)ri)  and  11  CFR 
102.13(c)(2).  Nor  does  this  rule  allow  a 
leadership  PAC  to  provide  support  to 
the  Federal  candidate  or  officeholder 
with  whom  it  is  associated  in  amounts 
different  than  those  available  to  other 
similar  political  committees.  Rather,  a 
leadership  PACs  provision  of  fimds, 
goods,  or  services  to  any  authorized 
committee  will  be  treated  as  a 
contribution  as  diefined  in  2  U.S.C. 
431(8),  and  thus  limited  to  the  amount 
at  either  2  U.S.C.  441a(a)(l)(A)  or 
441a(a)(2)(A)  per  election,  depending  on 
whether  the  leadership  PAC  has 
attained  multicandidate  committee 
status,  unless  the  activity  falls  within  an 
exception  to  the  definition  of 
"contribution"  or  "expenditure,"  or  is  a 
fair  market  value  exchange  of  goods  or 
services  for  the  usual  and  normal 
charge.  See  also  2  U.S.C.  431(8). 

The  Commission  considered  the  issue 
of  whether  its  treatment  of  leadership 
PACs  comports  with  the  purpose  of  the 
affiliation  rule:  the  protection  of 
contribution  limitations.  In  adopting 
new  §  100.5(g)(5),  the  Commission  is 
applying  the  affiliation  rule  separately 
to  distinct  types  of  political  committees 
to  enforce  diffraent  contribution  limits. 
Typically,  committees  that  become 
affiliated  already  operate  imder  similar  ' 
limitations  on  the  amounts  of 
contributions  that  they  can  make  and 
accept.  The  fact  of  affiliation  simply 
means  that  they  now  share  one  common 
limitation.  One  of  the  complications  in 
affiliating^  authorized  committees  with 
leadership  PACs  is  that  these  types  of 
committees  are  subject  to  different 
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amount  limitations  for  making  and 
receiving  contributions.  Requiring  them 
to  abide  by  a  single  contribution  limit 
means  choosing  a  limitation  that  is  not 
intended  for  one  of  those  committees.  ^ 
ConsequenUy,  it  is  logical  to  view  an 
authorized  committee  and  a  leadership 
PAC  as  separate  committees,  and 
transactions  between  them  that  benefit 
the  authorized  committee  as 
contributions  and  not  as  a  basis  to  find 
them  affiliated. 

Further,  the  consequences  of  new  11 
CFR  100.5(g)(5)  with  respect  to 
leadership  PAC  contribution  limits  are 
no  different  after  the  promiUgation  of 
this  rule  than  before.  Leadership  PACs 
operating  as  unauthorized  pohtical 
committees — ^that  is,  political 
committees  whose  purpose  is  to  support 
more  than  one  Federal  candidate — may 
receive  up  to  $5000  per  year  from 
individuals,  other  persons,  and 
multicandidate  committees,  and  once 
they  quahfy  as  multicandidate 
committees,  may  contribute  up  to  $5000 
per  candidate  per  election.  See  2  U.S.C. 
432(e)(3).  441a{a)(l)(C)  and 
441a(a)(2)(A);  11  CFR  110.1(d)  and 
110.2(b).  Although  such  leadership 
PACs  are  not  exposed  to  the 
consequences  of  affiliation  with 
authorized  committees,  leadership  PACs 
may  still  be  deemed  affiliated  with  other 
imauthorized  committees.  See  11  CFR 
100.5(g)(2).  (3).  and  (4);  see  also 
Advisory  Opinion  1990-16  (where  the 
Commission  found  that  a  committee 
organized  imder  State  law  and  devoted 
to  supporting  candidates  for  election  to 
State  and  local  office,  that  had 
previously  been  the  campaign 
committee  of  the  State's  then-governor, 
was  affiliated  with  a  Federal  political 
committee  that  had  been  organized  by 
the  governor  and  that  had  as  its  purpose 
supporting  candidates  for  Federal 
office).  Thus,  the  rule  in  new  11  CFR 
100.5(g)(5)  provides  no  new  avenue  for 
circumventing  the  separate  contribution 
limitations  applicable  to  authorized  and 
unauthorized  committees. 

The  Commission  concludes  that  since 
its  first  examination  of  leadership  PACs, 
these  committees  cannot  be  assumed  to 
be  acting  as  authorized  committees. 
Rather,  these  PACs  are  worthy  of  the 
same  treatment  as  other  unauthorized 
committees  that  operate  without 


'  Indeed,  the  NPRM  sought  comment  on  which  of 
the  two  tepaiate  contiibatiaD  limitatknis  applicable 
to  authorized  and  unauthorized  committees  should 
obtain  in  the  event  the  Commission  determined 
such  conunittees  vrould  be  affiliated.  The  one 
<XMnmenter  who  addressed  this  question  believed 
that  the  FECA  allowed  the  Commissian  no 
discretion  in  this  matter,  and  that  the  lower 
contributioo  limits  applicable  to  the  authorized 
committee  would  have  to  be  af^lied  to  the 
laedenhip  PAC 


presumptions  as  to  their  status.  To  the 
extent  that  leadership  PACs  are  used  to 
pay  for  costs  that  could  and  should 
otherwise  be  paid  for  by  a  candidate's 
authorized  committee,  such  payments 
are  in-kind  contributions,  subject  to  the 
Act's  contribution  limits  and  reporting 
requirements. 

The  Commission  also  concludes  that 
in  instances  when  leadership  PAC 
activity  results  in  an  in-kind 
contribution  to  a  candidate, 
Commission  regulations  adequately 
regulate  such  activity.  11  CFR  100.52(a) 
and  (d),  109.20, 109.21, 109.23, 109.37; 
see  MUR  5376  (Campaign  America/ 
Quayle);  Report  of  the  Audit  Division  on 
Bauer  for  President  2000.  Inc.,  FEC 
Agenda  Doc.  No.  02-37,  dated  May  8, 
2002  (considered  in  the  Open  Sessions 
on  May  16.  2002  and  May  23.  2002) 
(recommendations  with  respect  to 
Campaign  for  Working  Families  PAC); 
MUR  3367  (Committee  for  America/ 
Haig).  These  regulations,  which  define 
"contribution"  and  which  address 
coordinated  activities,  will  serve  to 
ensure  that  leadership  PACs  are  not 
used  improperly  to  support  the 
"associated"  candidate's  campaign. 

The  final  rule  at  11  CFR  100.5(g)(5) 
properly  places  the  enforcement  focus 
on  the  activity  at  issue.  To  support  the 
proposition  that  ndes  governing  in-kind 
contributions  properly  c^ture  this 
activity,  the  Commission  need  look  no 
further  than  its  recently-issued  final  rule 
"to  treat  certain  expenses  incurred  by 
mvdticandidate  committees  as  in-kind 
contributions  benefiting  publicly 
fimded  Presidential  cancUdates."  Final 
Rules  on  Public  Financing  of 
Presidential  Candidates  and 
Nominating  Conventions,  68  FR  47386, 
47407  (Aug.  8,  2003);  11  CFR  9034.10; 
11  CFR  110.20).  Although  that  rule  was 
aimed  at  a  somewhat  different  range  of 
activity,  the  explanation  and 
justification  stated.  "For  other  situations 
not  addressed  [in  the  new  regulations 
governing  pre-candidacy  activity  with  a 
nexus  to  a  Presidential  campaign], 
including  when  expenditures  are  paid 
for  by  mvdticandidate  committees  after 
candidacy,  the  general  provisions 
describing  in-kind  contributions  at  11 
CFR  100.52(a)  and  (d).  109.20, 109.21. 
109.23.  and  109.37  would  apply."  Final 
Rules  on  Public  Financing  of 
Presidential  Candidates  and 
Nominating  Conventions.  68  FR  at 
47407.  The  Commission  intends 
S3anmetiy  between  its  regulations  with 
respect  to  leadership  PACs  and  its  new 
ndes  applicable  to  certain  pre- 
candidacy  activity  benefiting 
Presidential  candidates  by 
multicandidate  committees. 


The  Commission  also  noted  that  the 
final  rules  in  the  Public  Financing  of 
Presidential  Candidates  and 
Nominating  Conventions,  68  FR  at 
47408.  "in  no  way  address  situations 
where  the  Commission  determines  that 
the  multicandidate  political  committee 
and  the  candidate's  principal  campaign 
committee  are  affiliated  under  11  CFR 
100.5(g)(4)."  With  the  new  rule,  the 
Commission  has  decided  to  examine 
these  situations  with  a  contribution 
analysis,  instead  of  an  affiliation 
analysis. 

By  its  terms,  new  11  CFR  100.5(g)(5) 
also  appUes  to  entities  that  are  not 
political  conunittees.  RecenUy,  the 
Commission  examined  the  situation  of  a 
State  ballot  initiative  committee  that 
had  been  established  by  a  Federal 
candidate  and  officeholder,  but  was  not 
a  registered  Federal  committee.  AO 
2003-12.  The  Commission  found  that 
the  relationship  between  the  ballot 
initiative  committee  and  the  Federal 
candidate  and  officeholder  was 
sufficienUy  similar  to  the  relationship 
between  a  traditional  leadership  PAC 
and  its  connected  Federal  candidate  to 
warrant  treating  the  Federal  candidate 
and  officeholder  and  the  ballot  initiative 
conmiittee  in  the  same  manner  as  the 
Commission  had  historically  treated 
leadership  PACs  for  affiliation  purposes. 
Therefore,  under  new  11  CFR 
100.5(g)(5).  the  Commission  would  not 
examine  the  transactions  between  the 
Federal  candidate  and  officeholder  and 
the  ballot  initiative  committee  to 
determine  whether  the  ballot  initiative 
committee  is  affiliated  with  the  Federal 
candidate  and  officeholder's  authorized 
committee.  Rather,  the  Commission 
would  analyze  the  facts  to  determine 
whether  the  ballot  initiative  committee 
made  an  in-kind  contribution  to  the 
Federal  candidate  and  officeholder. 
Furthermore,  the  Commission  will 
continue  to  use  the  affiliation  factors  in 
11  CFR  300.2(c)  to  determine  whether 
the  Federal  candidate  and  officeholder 
or  his  agent  diiectiy  or  indirecUy 
established  or  finance  or  maintained  or 
controlled  the  ballot  initiative 
committee  for  ptirposes  of  the 
restrictions  on  the  solicitation,  receipt, 
transfOT  or  disbursement  of  non-Federal 
funds  in  2  U.S.C.  441i(e). 

V.  Eflect  on  Prcrioiis  Advisory 
Opnuons 

As  the  Commission  noted  earlier, 
these  new  rules  merely  codify  the 
discretion  the  Commission  has 
exercised  when  the  question  of 
affiliation  between  an  authorized 
committee  and  an  imauthorized 
committee  has  come  before  it  in  the 
past.  Thus,  the  final  rules  supersede 
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Advisory  Opinions  1978-12, 1984-46, 
1987-12, 1990-7,  1991-12,  and  1993- 
22,  only  to  the  extent  these  advisory 
opinions  suggest  that  an  authorized 
committee  can  be  affiUated  with  an 
uiuuthorized  committee. 

11  CFR  102.2    Statement  of 
Organization:  Fonns  and  Committee 
Identification  Number 

The  Commission's  previous  reporting 
regulations  at  11  CFR  102.2(b)(l)(i) 
provided,  in  part,  for  the  eventuality  of 
an  authorized  committee  being  affiliated 
with  an  unauthorized  committee,  and 
mandated  that  a  principal  campaign 
committee  disclose  on  its  statement  of 
organization  the  names  and  addresses  of 
all  unauthorized  committees  with 
which  it  is  affiliated.  Because  the  new 
rule  in  11  CFR  100.5(g)(5)  eHminates  the 
possibility  of  a  principal  campaign 
committee,  i.e.  an  authorized 
committee,  being  affiliated  with  an 
unauthorized  committee,  the  provisions 
of  §  M)2.2(b)(l)(i)  addressing  such  a 
possibility  are  no  longer  valid. 
Accordingly,  the  Commission  is  revising 
§  102.2(b)(l)(i)  to  eliminate  these 
provisions.  Pursuant  to  the  revised 
§  102.2(b)(l)(i),  a  principal  campaign 
committee  will  still  be  required  to 
disclose  the  names  and  addresses  of  all 
other  authorized  committees  that  have 
been  authorized  by  its  candidate.  While 
this  revision  was  not  addressed  in  the 
NPRM,  it  is  a  logical  and  technical 
change  necessitated  by  the  new  11  CFR 
100.5(g)(5). 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
final  rules  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  of 
this  certification  is  that  these  rules  only 
codify  current  Commission  practice 
with  respect  to  whether  certain  entities 
established,  financed,  maintained, 
controlled  by,  or  acting  on  behalf  of, 
Federal  candidates,  are  affiliated  with 
authorized  committees  of  Federal 
candidates.  Accordingly,  these  rules  do 
not  impose  any  additional  costs  on  the 
contributors  or  the  committees.  Further, 
the  primary  purpose  of  the  proposed 
revisions  is  to  clarify  the  Commission's 
rules  regarding  affiliation  and  limits  on 
contributions.  This  does  not  impose  a 
significant  economic  burden  because 
entities  affacted  are  already  required  to 
comply  with  the  Act's  requirements  in 
these  areas. 


List  of  Subjects 

11  CFRPirtlOO 

Electio  IS. 

11  CFR  ^Tt  102 

Registrbtion,  organization,  and 
recordke(  ping  by  political  committees. 

For  the  reasons  set  out  in  the  preamble, 
the  Fedei  al  Election  Commission 
amends  s  ubchapter  A  of  Chapter  I  of 
Title  11  c  f  the  Code  of  Federal 
Regulatiofis  as  follows: 

PART  106— SCOPE  AND  DEFINITIONS 

1 .  The  i  uthority  citation  for  part  100 
continuei  i  to  read  as  follows: 

Authori  y:  2  U.S.C.  431.  434,  438(a)(8). 

2.  In  §  1  00.5,  paragraph  (g)(5)  is  added 
to  read  a:  follows: 

§  1 00.5    P  olHicai  committee  (2  U.S.C. 
431(4).  (5>  (6)). 


(g) 

(5)  No^ithstanding 
through 
authorize 
affiliated 
authorizejd 


paragraphs  (g)(2) 
( 5)(4)  of  this  section,  no 

committee  shall  be  deemed 
with  any  entity  that  is  not  an 
committee. 


PART  10 !— REGISTRATION, 

ORGANi;  :ation,  and 

RECORC  KEEPING  BY  POLITICAL 
COMMIT  'EES 

■  3.  The  I  uthority  citation  for  part  102 
continue  i  to  read  as  follows: 

Authori  y:  2  U.S.C.  432,  433, 434(a)(ll), 
438(a)(8).  Mid. 

■  4.  In  §  i02.2,  paragraph  (b)(l)(i)  is 
revised  ti  read  as  follows: 

§  1 02.2    Statement  of  organization:  Forms 
and  comn  ilttee  Identification  number  (2 
U.S.C.  43:  (b),  (c)). 


(b)* 

(D* 

(i)  A  pi  incipal  campaign  committee  is 
required  to  disclose  the  names  and 
addresset  of  all  other  authorized 
committees  that  have  been  authorized 
by  its  candidate.  Authorized  committees 
need  only  disclose  the  name  of  their 
principal  campaign  committee. 


Dated:  I  [ovember  24,  2003. 
Bradley  a|.  &iuth. 

Vice  Chaitman,  Federal  Election  Commission. 
[FR  Doc.  03-29752  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AviafUon  Administration 

14  CFR  Part  39 

[Docicet  No.  2001-SVV-07-AD;  Amendment 
39-1 3371 ;  AD  2003-24-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  L,  LI,  and  L2 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France 
(Eiuocopter)  model  helicopters  that 
requires  inspecting  the  cockpit  pedal 
unit  (pedal  luiit)  adjustment  lever 
(lever)  for  a  crack  at  specified  time 
intervals  by  a  dye-penetrant  inspection 
and  replacing  any  cracked  lever  with  an 
airworthy  lever  before  further  flight. 
Modifying  the  pedal  unit  is  also 
required  and  is  a  terminating  action  for 
the  requirements  of  this  AD.  This 
amendment  is  prompted  by  cracks 
detected  in  the  lever  that  creates  an  ^ 
unsafe  condition.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  the  lever,  loss  of  access  to  the 
brake  pedals  on  the  ground  or  loss  of 
yaw  control  in  flight,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  January  5,  2004. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jeuiuary  5, 
2004. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regulations  and 
Guidance  Group,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5130, 
fax  (817)  222-5961. 
SUPPLEMENTARY  MR)RMATK)N:  A 
proposal  to  amend  14  CFR  part  39  to 
add  an  AD  for  Eurocopter  France  Model 
AS332C,  L.  Ll,  and  L2  helicopters  was 
published  as  an  NPRM  in  the  Federal 


Federal  Register /Vol.  68,  No.  230 /Monday,  December  1.  2003 /Rules  and  Regulations         67019 


Register  on  October  31,  2001  (66  FR 
54960).  That  NPRM  would  have 
required  inspecting  the  pedal  unit  lever 
for  a  crack  and  replacing  any 
unairworthy  lever,  P/N  332A27-2344- 
20,  with  an  airworthy  lever.  After 
publication  of  that  NPRM,  we 
determined  that  we  should  have 
incorporated  the  latest  manufacturer's 
service  information  into  our  proposal, 
eliminated  the  proposed  borescope 
inspection,  and  mandated  terminating 
actions.  Since  those  changes  expanded 
the  scope  of  the  originally  proposed 
rule,  the  FAA  determined  Aat  it  was 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment.  A  supplemental  NPRM 
was  published  in  the  Federal  Register 
on  March  7,  2003  (68  FR  11014).  That 
action  proposed  to  require  inspecting 
the  pedal  unit  lever,  part  number  (P/N) 
332A27.2344.20,  that  has  not  been 
modified  in  accordance  with  MOD 
0726179,  for  a  crack  at  specified  time 
intervals  by  a  dye-penetrant  inspection, 
and  replacing  any  cracked  lever  with  an 
airworthy  lever  before  further  flight. 
That  action  also  proposed  to  provide  a 
terminating  action  for  the  AD  through  a 
modification  of  the  pedal  unit. 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eiirocopter  Model  AS332C,  L.  Ll,  and 
L2  helicopters.  The  DGAC  advises  of 
several  cases  of  failure  of  the  lever, 
which  might  lead  to  temporary  loss  of 
access  to  the  brake  pedals  during 
aircraft  taxiing  or  difficulties  in 
ensuring  the  yaw  control  of  the  aircraft 
in  flight. 

Eurocopter  has  issued  Eurocopter 
Alert  Service  Bulletin  No.  67.00.19, 
dated  July  23,  2001,  which  describes  the 
dye-penetrant  inspection  of  the  pedal 
units,  and  Eurocopter  Alert  Service 
Bulletin  No.  67.00.20,  dated  June  8. 
2001,  which  describes  replacing  the 
pilot's  and  co-pilot's  pedal  adjustment 
levers.  The  DGAC  classified  these  alert 
service  bulletins  as  mandatory  and 
issued  AD  Nos.  2000-487-01 7{A)Rl  and 
2000-486-077(A)Rl,  both  dated 
September  5,  2001,  to  ensiu«  the 
continued  airworthiness  of  these 
helicopters  in  France.     ' 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  the 
compliance  time  for  the  terminating 
action  was  proposed  to  be  before  June 


5,  2003.  However,  since  that  date  has 
already  passed,  we  are  extending  that 
date  to  90  days  after  the  publication  of 
this  AD.  We  have  determined  that  this 
change  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  and  SNPRM 
regarding  that  material. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  and  that  it  will  take  approximately 

5  work  hours  to  accomplish  the  dye- 
penetrant  inspection;  5  work  hours  to 
remove  and  replace  the  pedal  unit 
assembly  with  a  new  pedal  assembly,  or 

6  work  hours  to  remove,  modify,  and 
replace  the  modified  pedal  imit 
assembly.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $4,990  for  replacing  a 
cracked  pedal  unit  assembly  with  a  new 
pedal  unit  assembly,  or  $290  for 
modifying  the  installed  pedal  unit. 
Based  on  these  figiu^s,  tiie  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $16,770  to  replace  the 
pedal  unit  assembly  throughout  the 
entire  fleet,  or  $2,730  to  modify  the 
pedal  unit  for  the  entire  fleet,  assuming 
one  dye-penetrant  inspection  regardless 
of  which  method  of  compliance  is 
applicable. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rtiles  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment  « 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
f39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-24-02    Euroci^ter  Ranee: 

Amendment  39-13371.  Docket  No. 

2001-SW-07-AD. 
Applicability:  Model  AS332C,  L,  Ll,  and 
L2  helicopters,  with  a  pilot  dr  co-pilot  anti- 
torque  pedal  adjustment  lever  (lever),  part 
number  (P/N>  332A27.2344.20,  that  has  not 
been  modified  in  accordance  with  MOD 
0726179,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardl^s  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  lever,  loss  of 
braking  ability  on  the  ground  or  loss  of  yaw 
control  in  fli^t,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  helicopters  with  4,450  or  more 
hours  time-in-service  (TIS),  within  50  hours 
TIS  and  thereafter  at  intervals  not  to  exceed 
1,500  hours  TIS,  perform  a  dye-penetrant 
inspection  of  the  lever,  P/N  332A27. 2344.20, 
in  accordance  with  paragraph  2.B.  of  the 
Accomplishment  Instructions  in  Eurocopter 
Alert  Service  Bulletin  (ASB)  No.  67.00.19, 
dated  July  23,  2001,  except  returning  levers 
and  reporting  to  the  manufacturer  are  not 
required. 

(b)  For  helicopters  with  less  than  4,450 
hours  TIS,  on  or  before  accumulating  4.500 
hours  TIS,  and  thereafter  at  intervals  not  to 
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exceed  1 .500  hours  TIS,  perform  a  dye- 
penetrant  inspection  of  the  lever,  P/N 
332A27.2344.20,  in  accordance  with 
paragraph  2.B.  of  the  Accomplishment 
Instructions  in  ASB  No.  67.00.19.  dated  July 
23,  2001,  except  returning  levers  and 
reporting  to  the  manufacturer  are  not 
required. 

(c)  Replace  any  cracked  lever  with  an 
airworthy  lever  before  further  flight. 

(d)  Before  March  1,  2004,  modify  the  pedal 
unit  and  replace  the  adjustment  levers  in 
accordance  with  the  Accomplishment 
Instructions.  Paragraph  2,  in  ASB  No. 
67.00.20.  dated  June  8.  2001.  Modifying  the 
pedal  unit  and  replacing  the  adjustment 
levers  in  accordance  with  ASB  67.00.20, 
dated  )une  8,  2001,  is  a  terminating  action  for 
the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Safety 
Management  Group,  Rotorcraft  Directorate, 
FAA;  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Safety 
Management  Croup. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Safety  Management  Group. 

(f)  Special  flight  permits  will  not  be  issued. 

(g)  The  inspections,  replacements  (if 
necessary),  and  modifications  shaltbe  done 
in  accordance  with  Eurocopter  Alert  Service 
Bulletin  Nos.  67.00.19,  dated  July  23,  2001, 
and  67.00.20.  dated  June  8,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Forum  Drive.  Grand  Prairie.  Texas  75053- 
4005,  telephone  (972)  641-3460.  fax  (972) 
641-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 

,  Southwest  Region,  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
January  5,  2004. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  Nos.  2000-487-01 7(A)Rl  and 
200O-486-077(A)Rl,  both  dated  September 
5.2001. 

Issued  in  Fort  Worth,  Texas,  on  November 
17.  2003. 
David  A.  Downey, 

^4anage^.  Rotorcraft  Directorate.  Aircraft 

Certification  Service. 

(FR  Doc.  03-29224  Filed  11-28-03;  8:45  am] 
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DEPAR-riMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  #art  39 

[Docket  No.  200»-SW-O9-AD;  Amendment 
39-13363|  AD  2003-22-15] 

RIN212o|aA64 

Airworttiness  Directives;  Eurocopter 
France  Rlodei  SA-365N,  N1,  AS-365N2, 
and  AS  ies  N3  Heiicopters 

agency:  Federal  Aviation 
Adminispation,  DOT. 
ACTION:  final  rule. 


SUMMAR1|:  This  amendment  adopts  a 
new  air\*arthiness  directive  (AD)  for  the 
specifiec  Eurocopter  France 
(Euroco(  ter)  model  helicopters  that 
requires  inspecting  the  fuel  air  vent 
hoses  (ai  r  vent  hoses)  for  chafing  and 
fuel  leak  ige  in  the  interference  areas, 
inspectii  ig  the  length  of  the  latch 
support  J  ittachment  screws,  installing 
spacers  1  a  prevent  interference  with  the 
latch  su{  port  attachment  screws,  and 
removin  ;  one  tyrap  clanip  support.  This 
amendm  3nt  is  prompted  by  a  report  of 
a  fuel  lej  k  in  the  air  vent  hose  at  the  9° 
frame  on  the  pilot's  side  of  the 
helicopti  ir.  The  actions  specified  by  this 
AD  are  ii  itended  to  prevent  fuel  leakage, 
toxic  fur  les  inside  the  cabin  creating  a 
fire  haza  'd  that  could  lead  to  a  fire  and 
smoke  it  the  cabin,  and  subsequent  loss 
of  contrc  1  of  the  helicopter. 

DATES:  E  fective  January  5,  2004. 

The  in  corporation  by  reference  of 
certain  p  ublications  listed  in  the 
regulatic  ns  is  approved  by  the  Director 
of  the  Fe  deral  Register  as  of  January  5, 
2004. 

ADDRESS  ES:  The  service  information 
referena  d  in  this  AD  may  be  obtained 
from  An  erican  Eurocopter  Corporation, 
2701  Foium  Drive,  Grand  Prairie,  Texas 
75053-4 )05.  telephone (972) 641-3460, 
fax  (972;  641-3527.  This  information 
may  be  e  xamined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  ;;601  Meacham  Blvd.,  Room 
663,  For  Worth,  Texas;  or  at  the  Office 
of  the  Fe  deral  Register,  800  North 
Capitol ! Itreet,  NW.,  suite  700, 
Washing  ton,  DC. 

FOR  FUR"  HER  INFORMATION  CONTACT:  Ed 
Cuevas,  Vviation  Safety  Engineer,  FAA, 
Rotorcra  \  Directorate,  Safety 
Manageijient  Group,  Fort  Worth,  Texas 
76193-01111.  telephone  (817)  222-5355, 
fax  (817  222-5961. 
SUPPLEN  :NTARY  INFORMATION:  A 


to  amend  14  CFR  part  39  to 
in  AD  for  the  specified  model 


proposa. 

include 

helicopters  was  published  in  the 

Federal 


Register  on  July  16,  2003  (68  FR 


41972).  That  action  proposed  to  require, 
within  50  hours  time-in-service  (TIS)  or 
1  month,  whichever  occurs  first, 
inspecting  the  fuel  air  vent  hoses  for 
chafing  and  fuel  leakage  in  the 
interference  areas  and  replacing  leaking 
air  vent  hoses.  It  also  proposed  to 
require  inspecting  the  length  of  the  latch 
support  attachment  screws  on  both 
passenger  doors,  and  if  necessary, 
installing  airworthy  attachment  screws. 
Finally,  the  AD  proposed  to  require 
installing  spacers  to  prevent 
interference  with  the  latch  support 
attachment  screws  and  the  removal  of . 
one  tyrap  clamp  support. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  365N,  Nl,  N2, 
and  AS  365  N3  helicopters.  The  DGAC 
advises  of  a  report  of  a  fuel  leak  that  was 
discovered  on  the  cabin  floor  of  an 
aircraft,  at  the  air  vent  hose,  at  the  9° 
frame,  on  the  pilot's  side.  The  fuel  leak 
was  caused  by  interference  between  the 
air  vent  hose  and  the  attachment  screws 
of  the  latch  support  of  the  right-hand 
front  passenger  door. 

Eurocopter  has  issued  Alert  Telex  No. 
28.00.31,  dated  January  14,  2003,  that 
describes: 

•  Checking  the  condition  of  the  air 
vent  hoses  in  the  interference  eu'eas  for 
damage  to  the  external  protection  of  the 
air  vent  hoses  and  fuel  leaks,  and  if 
leaks  are  discovered,  replacing  the  hoses 
and  if  the  external  protection  is 
damaged,  replacing  the  hose  at  500 
hours  time-in-service  (TIS); 

•  Protecting  the  air  vent  hoses  in  the 
interference  areas  with  adhesive  tape; 

•  Checking  the  attachment  screws  of 
the  latch  support  on  the  right-hand  and 
left-hand  sides  for  correct  length; 

•  On  the  right-hand  side  of  the 
aircraft,  installing  spacers  to  prevent 
any  interference  between  the  attachment 
screws  of  the  latch  support  and  the  air 
vent  hose;  and 

•  On  the  left-hand  side  of  the  aircraft, 
removing  one  of  the  tyrap  clamp 
supports  that  sectire  the  air  vent  hose  to 
the  9°  frame  at  the  latch  support. 

The  DGAC  classified  this  alert  telex  as 
mandatory  and  issued  AD  2003-028(A). 
dated  February  5,  2003,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 
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The  FAA  estimates  that  this  AD  will 
affect  45  helicopters  of  U.S.  registry  and 
the  actions  will  take  approximately  3 
work  hours  per  helicopter  to  accomplish 
at  an  average  labor  rate  of  $60  per  work 
hour.  Two  additional  work  hours  will 
be  required  to  replace  a  hose.  Required 
parts  will  cost  approximately: 

•  $229  for  the  air  vent  hose,  part 
number  (P/N)  365A55-3044-07  (3  each 
estimated); 

•  $139  for  the  air  vent  hose,  P/N 
365A55-3044-09  (3  each  estimated); 

•  $1  for  the  spacer,  P/N  E0688-02  (2 
each  required  per  helicopter); 

•  $1  for  the  screw,  P/N 
22256BC040012L  (4  each  per 
helicopter); 

•  $1  for  the  screw,  P/N 
22256BC050012L  (2  each  per 
helicopter);  and 

•  $.50  for  the  clamp,  P/N  E0043-1C0 
(2  each  per  helicopter). 

Based  on  these  figures,  we  estimate 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  would  be  $9,609,  assuming 
that  six  air  vent  hoses  (3  of  each  kind) 
will  need  to  be  replaced  and  2  spacers, 
6  screws,  and  2  clamps  will  be  replaced 
in  the  entire  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significcmt  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-22-15    Eurocopter  France: 

Amendment  39-13363.  Docket  No. 
2003-SW-09-AD. 

Applicability:  Model  SA-365N.  Nl ,  AS- 
365N2,  and  AS  365  N3  helicopters, 
certificated  in  any  category. 

Compliance:  Within  the  next  50  hours 
time-in-service  (TIS)  or  1  month,  whichever 
occurs  first,  unless  accomplished  previously. 

To  prevent  fuel  leakage,  toxic  fimies  inside 
the  cabin  creating  a  fire  hazard  that  could 
lead  to  a  fire  and  smoke  in  the  cabin,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  In  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.2.  of  Eurocopter  Alert  Telex  No.  28.00.31, 
dated  January  14.  2003  (Alert  Telex): 

(1)  Inspect  the  fuel  air  vent  hose  (air  vent 
hose)  on  the  right-hand  (RH)  and  left-hand 
(LH)  side  of  the  helicopter  for  chafing  and 
fuel  leakage  in  the  interference  areas. 

(i)  Replace  any  leaking  air  vent  hose  before 
further  flight,  and 

(ii)  Modify  any  non-leaking  air  vent  hose 
by  wrapping  it  with  adhesive  tape  before 
further  flight. 

(2)  For  any  air  vent  hose  with  chafing 
damage,  replace  the  air  vent  hose  at  the  next 
500-hour  TIS  inspection. 

(b)  Inspect  the  length  of  each  attachment 
screw  of  the  latch  support  on  the  RH  and  LH 
sides  and.  if  the  length  exceeds  12  mm, 
replace  the  attachment  screw  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  2.B.3.  of  the  AlertTelex. 

(c)  Install  spacers  for  the  air  vent  hose  on' 
the  RH  side  between  the  attachment  screws 
of  the  latch  support  and  the  air  vent  hose  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.4.  of  the  Alert 
Telex. 

(d)  Remove  one  of  the  tNTap  clamp 
supports  from  tlie  LH  side  that  secures  the  air 
vent  hose  to  the  9°  frame  at  the  latch  support 
in  accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.5.  of  the  Alert 
Telex. 

(e)  Install  latch  supports  on  the  RH  and  LH 
sides,  and  the  covering  panels  on  the  9° 
frame  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.6.  of  the  Alert  Telex. 

(f)  Inspect  the  doors  for  correct  closing,  and 
if  necessar)'.  adjust  the  position  of  the 
microswitches  (if  installed)  and  the  latches  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.6.  of  the  Alert 
Telex. 

(g)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Send  the  proposal  to  the  Manager. 
Safety  Management  Group,  FAA.  Contact  the 


Safety  Management  Group  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(h)  The  previously  stated  actions  shall  be 
done  in  accordance  with  Eurocopter  Alert 
Telex  No.  28.00.31.  dated  January'  14,  2003. 
The  Director  of  the  Federal  Register  approved 
this  incorporation  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  American 
Eurocopter  Corporation.  2701  Forum  Drive. 
Grand  Prairie.  Texas  75053-4005,  telephone 
(972)  641-3460,  fax  (972)  641-3527.  Copies 
may  be  inspected  at  the  FA,\.  Office  of  the 
Regional  Counsel.  Southwest  Region,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  SU-eet,  NW.,  suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
January-  5  2004. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  2003-028(A),  dated  February-  5. 
2003. 

Issued  in  Fort  Worth.  Texas,  on  October  31. 
2003. 

Kim  Smith, 

Acting  Manager.  Rotorcrafl  Directorate. 

Aircraft  Certification  Sen-ire 

IFR  Doc.  03-29223  Filed  11-28-03;  8:45  am] 

BILLING  CODE  4910-1»-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-0&-AD;  Amendment 
39-13374:  AD  2003-24-05] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-31  and  DC-9-32 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  IX:-9-31  and  DC-9-32 
airplanes.  This  action  requires 
installation  of  ceiling  panels  and  a 
protective  pad  in  the  tailcone 
emergency  exit  passageway.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  people  on  board  the  airplane 
from  striking  their  heads  on  exposed 
metal  frames  in  the  tailcone  area,  which 
could  cause  injury  and  delay  or  impede 
their  evacuation  during  an  emergency. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  December  16,  2003. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16.  2003. 

<^omnients  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30,  2004. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
-  Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2003-NM- 
08-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-O8-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheyenne  Del  Carmen,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5338;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
October  17, 1997,  the  FAA  issued  AD 
97-22-05,  amendment  39-10176  (62  FR 
55730,  October  28, 1997),  applicable  to 
certain  McDonnell  t)ouglas  Model  DC- 
9-14,  DC-9-15,  DC-9-15F,  DC-9-21, 
DC-9-31,  DC-9-32,  DC-9-32  (VC-9C), 
DC-9-32F.  DC-9-34;  DC-9-34F,  DC-9- 
32F  (C-9A,  C-9B),  DC-9-41,  and  DC-9- 
51  airplanes,  to  require  modification  of 
the  emergency  internal  release  system  of 
the  tailcone  and  the  accessory 
compartment.  That  action  was 


prompt  )d  by  a  report  that,  due  to  failiue 
of  the  tj  ilcone  release  system,  the 
tailcont  did  not  deploy  on  an  airplane 
during  i  in  emergency  evacuation.  The  . 
actions  specified  by  that  AD  are 
intended  to  ensiue  that  the  emergency 
internal  release  system  of  the  tailcone 
performs  its  intended  function  in  the 
event  of  an  emergency  evacuation.  The 
requirements  of  that  AD  are  also 
intendetl  to  prevent  people  on  board  th^ 
airplanfl  from  striking  their  heads  on 
exposed  metal  frames  in  the  tailcone 
area,  wl  lich  could  cause  injury  and 
delay  oi 


impede  their  evacuation  during 
an  emergency. 

Actiona  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  97-22-05, 
the  FA/ .  was  advised  that  two  Model 
DC-9-3 1  airplanes  with  manufacturer's 
fuselage  numbers  1039  and  1046,  and 
two  Mo  lei  DC-9-32  airplanes  with 
manufa  :turer's  fuselage  numbers  0268 
and  05(^.  were  omitted  inadvertently 
from  th*  effectivity  Section  l.A.  of 
McDonaell  Douglas  DC-9  Service 
Bulletin  25-331,  dated  December  10, 
1993,  w  lich  is  one  of  the  two  service 
bulletin  i  referenced  in  AD  97-22-05. 

There  fore,  we  have  determined  that  it 
is  neces  sary  that  the  modification  of  the 
tailcone  accessory  compartment 
describ*  d  in  Boeing  Service  Bulletin 
DC9-25-331  be  accomplished  to 
adequat  sly  address  the  identified  unsafe 
conditic  n  [i.e.,  prevent  people  on  board 
the  airp  ane  from  striking  their  heads  on 
exposec  metal  frames  in  the  tailcone 
area,  wl  ich  could  cause  injury  and 
delay  oi  impede  their  evacuation  during 
an  emei  yency)  on  these  additional 
airplam  s. 

Explani  tion  of  Relevant  Service 
Informs  tion 

The  F  i\A  has  reviewed  and  approved 
Boeing  1  >ervice  Bulletin  DC9-25-331, 
Revisioi  i  02,  dated  December  10,  2002, 
which  qescribes  procediu'es  for 
modifying  the  tailcone  accessory 
compartment. 

The  modification  procedures 
describfld  in  this  revision  are  essentially 
identica  to  the  procedures  in  the 
original  issue  of  the  service  bulletin, 
which  V  'as  referenced  in  AD  97-22-05 
as  an  appropriate  source  of  service 
_inforfna  ion  for  accomplishing  the 
require(  modification  of  the  accessory 
compartment.  However,  Revision  02  of 
the  service  bulletin  adds  additional 
airplane  s  to  the  effectivity  listing  that 
are  subj  jct  to  the  identified  luisale 
conditic  n.  Accomplishment  of  the 
actions   pecified  in  the  service  bulletin 
is  inten(  led  to  adequately  address  the 
identifi<  d  imsafe  condition. 


Accomplishment  of  the  modification 
of  the  tailcone  accessory  compartment 
specified  in  AD  97-22-05  is  acceptable 
for  compliance  with  the  requirements  of 
this  AD. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tjrpe  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  futiue, 
this  AD  is  being  issued  to  prevent 
people  on  board  the  airplane  bova. 
striking  their  heads  on  exposed  metal 
frames  in  the  tailcone  area,  which  could 
cause  injury  and  delay  or  impede  their 
evacuation  dining  an  emergency.  This 
AD  requires  modification  of  the  tailcone 
accessory  compartment.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
DC9-25-331,  Revision  02,  dated 
December  10,  2002. 

Since  this  AD  expands  the 
applicability  of  AD  97-22-05,  the  FAA 
has  considered  a  number  of  factors  in 
determining  whether  to  issue  a  new  AD 
or  to  supersede  the  "old"  AD.  Although 
the  four  additional  airplanes  included 
in  the  applicability  of  this  AD  were 
inadvertendy  omitted  from  McDonnell 
Douglas  DC-9  Service  Bulletin  25-331, 
dated  December  10, 1993,  the  other 
service  bulletin  referenced  in  AD  97- 
22-05  included  those  additional 
airplanes  in  the  effectivity.  The  FAA 
also  has  considered  the  entire  fleet  size 
that  would  be  affected  by  superseding 
AD  97-22-05  and  the  consequent 
workload  associated  with  revising 
maintenance  record  entries.  In  light  of 
this,  the  FAA  has  determined  that  a  less 
burdensome  approach  is  to  issue  a 
separate  AD  applicable  only  to  these 
additional  airplanes.  This  AD  would  not 
supersede  AD  97-22-05;  airplanes 
listed  in  the  applicability  of  AD  97-22- 
05  are  required  to  continue  to  comply 
with  the  requirements  of  that  AD.  This 
AD  is  a  separate  AD  action,  and  is 
applicable  only  to  Boeing  Model  DC-9- 
31  airplanes  with  manufacturer's 
fuselage  nmnbers  1039  and  1046,  and 
Model  DC-9-32  airplanes  with 
manufacturer's  fuselage  numbers  0268 
and  0505;  certificated  in  any  category. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  operated  by 
non-U.S.  operators  luider  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
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condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  10  work  hours  per 
airplane  classified  as  Group  1,  and  9 
work  hours.per  airplane  classified  as 
Group  2,  to  accomplish  the  modification 
of  the  accessory  compartment.  The 
average  labor  rate  is  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $8,846  for  each  Group  1 
airplane  and  $12,622  for  each  Group  2 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  modification  of  this  AD  on 
for  this  modification  would  be 
approximately  $9,496  for  Group  1 
airplanes,  and  $13,207  per  airplane 
classified  as  Group  2. 

Determination  of  Rule's  Efiectlve  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  jmd  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. . 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  conunents  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  detennining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  coDunents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
^summarizes  each  FAA-public  contact 
concerned  v«th  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-08-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113. 44701. 


§39.13    [Amended] 

■  2.  Section  39.13  is  amended  \)y  adding 
the  following  new  airworthiness 
directive: 

2003-24-05    McDonnell  Douglas: 

Amendment  39-13374.  Docket  2003- 
NM-08-AD. 

Applicability:  Model  DC-9-31  airplanes 
having  manufacturer's  fuselage  numbers 
1039  and  1046;  and  Model  DC-9-32 
airplanes  having  manufacturer's  fuselage 
numbers  0268  and  0505;  certificated  in  any 
category. 

Note  1:  The  requirements  of  this  AD 
become  applicable  at  the  time  an  airplane 
operating  in  2m  all-cargo  configuration  is 
converted  to  a  passenger  or  passenger/cai^o 
configuration. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  people  on  board  the  airplane 
from  striking  their  heads  on  exposed  metal 
frames  in  the  tailcone  area,  which  could 
cause  injury  and  delay  or  impede  their 
evacuation  during  an  emergency,  accomplish 
the  following: 

Modification  of  the  Tailcone  Accessory 
Compartment 

(a)  For  airplanes  having  manufacturer's 
fuselage  numbers  0268,  0505,  1039,  and 
1046:  Witliin  12  months  after  the  effective 
date  of  this  AD,  modifj-  the  tailcone 
accessory  compartment;  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-25-331,  Remion  02, 
dated  December  10,  2002. 

(b)  Modifications  accomplished  before  the 
effective  date  of  this  AD  per  McDonnell 
Douglas  DC-9  Service  Bulletin  25-331,  dated 
December  10, 1993,  are  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD. 

Credit  for  Compliance  With  AD  97-22-05. 
Amendment  39-10176 

(c)  Accomplishment  of  the  modification  of 
the  tailcone  accessory  compartment  specified 
in  AD  97-22-05  is  acceptable  for  compliance 
with  the  requirements  of  this  AD. 

Ahemative  Method  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19.  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO).  FAA.  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOCs) 
for  this  AD. 

IncoqHM-ation  by  Reference 

(e)  The  modification  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
DC9-25-331.  Revision  02.  dated  December 
10,  2002.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ri^ster  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  (Stained 
from  Boeing  Commercial  Aiitsaft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach.  California  90846, 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A 10800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  thi  FAA.  Los  Angeles 
AGO.  3960  Paramount  Boulevard.  Lakawood, 
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California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

EfihctiTe  Date 

(f)  This  amendment  becomes  effective  on 
December  16. 2003. 

Issued  in  Renton,  Washington,  on 
November  20,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-29531  Filed  11-28-03;  8:45  am] 
aiUJNO  CODE  491»-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

IDodiat  No.  2003-NM-140-AO;  Amendment 
39-13373;  AD  2003-24-04] 

RIN2120-AA64 

Airworthlnees  Directives;  Boeing 
Model  747--400  and  -400F  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  and  -400F  series  airplanes.  This 
action  requires  replacing  the  rudder 
feel,  centering,  and  trim  mechanism 
with  a  new  or  serviceable  rudder  feel, 
centering,  and  trim  mechanism.  This 
action  is  necessary  to  prevent 
degradation/loss  of  rudder  feel  and 
centering,  which  could  residt  in 
increased  pilot  workload  and  could  lead 
to  loss  of  control  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Efiiective  December  16,  2003. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-27-2392, 
dated  February  20,  2003,  as  listed  in  the 
regidations,  is  approved  by  the  Ehrector 
of  the  Federal  Register  as  of  December 
16.  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30,  2004. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
140-AD,  1601  Und  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holida)  s.  Comments  may  be  submitted 
via  fax  :o  (425)  227-1232.  Comments 
may  alj  o  be  sent  via  the  Internet  using 
the  foil  )Mang  address:  9-anm- 
iarconnnent@faa.gov.  Comments  sent 
via  fax  pr  the  Internet  must  contain 
"Docket  No.  2003-NM-140-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  tripl  cate.  Comments  sent  via  the 
Interne^  as  attached  electronic  files  must 
be  forniatted  in  Microsoft  Word  97  for 
Windoi^s  or  ASCII  text. 

srvice  information  referenced  in 
I  may  be  obtained  from  Boeing 
rcial  Airplane  Group,  P.O.  Box 
Battle.  Washington  98124-2207. 
formation  may  be  examined  at 
i.  Transport  Airplane 
t-ate,  1601  Und  Avenue,  SW., 
Renton]  Washington;  or  at  the  Office  of 
the  Fe*ral  Register,  800  North  Capitol 
Street.  KW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  T^uji,  Aerospace  Engineer, 
System*  and  Equipment  Branch,  ANM- 
130S,  FJAA,  Seattle  Aircraft  Certification 
Office,  ksoi  Lind  Avenue,  SW..  Renton, 
WashiiJgton  98055-4056;  telephone 
(425)  917-6487;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  from  the 
manufactiner  of  Boeing  Model  747-400 
series  airplanes,  indicating  that  there 
have  b^n  two  cases  of  shafts  in  the 
rudder  feel,  centering,  and  trim 
mechanisms  with  ei&er  elongated  holes 
or  extra  holes  and  drill  starts.  The  shafts 
were  folind  installed  on  airplanes  in  the 
factory  J  The  cause  of  the  discrepancies 
in  the  shafts  is  due  to  manufacttiring 
and  quality  deficiencies  at  the  supplier. 
This  cobdition,  if  not  corrected,  could 
result  in  degradation/loss  of  rudder  feel 
and  cei^tering,  which  could  result  in 
increased  pilot  workload  and  could  lead 
to  loss  (»f  control  of  the  airplane. 

ition  of  Relevant  Service 
itien 

The  ^AA  has  reviewed  and  approved 
Boeing  {Service  Bulletin  747-27-2392, 
dated  I^bniary  20,  2003,  which 
describes  procedm^s  for  replacing  the 
rudder  feel,  centering,  and  trim 
mechanism  with  a  new  or  serviceable 
rudder  feel,  centering,  and  trim 
mechanism.  Accomplishment  of  the 
actions  specified  in  the  service  buUetin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

ition  of  Requirements  of  the 

Sinc^  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develo  •  on  other  airplanes  of  the  same 
type  d<  sign  that  may  be  registered  in  the 
United  States  at  some  time  in  the  futiue. 


this  AD  is  being  issued  to  prevent 
degradation/loss  of  rudder  feel  and 
centering,  which  could  result  in 
increased  pilot  workload  and  could  lead 
to  loss  of  control  of  the  airplane.  This 
AD  requires  replacing  the  rudder  feel, 
centering,  and  trim  mechanism  with  a 
new  or  serviceable  rudder  feel, 
centering,  and  trim  mechanism.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

None  of  the  Model  747-400  and 
-400F  series  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  imder  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  futiire. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  12  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  $25,537. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $26,317  per 
airplane. 

The  manufacturer  may  cover  the  cost 
of  replacement  parts  associated  with 
this  AD,  subject  to  warranty  conditions. 
Manufacturer  warranty  remedies  may 
also  be  available  for  labor  costs 
associated  with  this  AD.  As  a  result,  the 
costs  attributable  to  the  proposed  AD 
may  be  less  than  stated  above. 

Determination  of  Rule's  Efiiective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
pubUcation  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  nvunber 
and  be  submitted  in  triplicate  to  the 
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address  specified  under  the  caption 
ADDRESSES.  All  conununications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Laclude  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-140-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  luider 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amendedl 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-24-04    Boeing:  Amendment  39-13373. 
Docket  2003-NM-140-AD. 

Applicability:  Model  747-400  and  -400F 
series  airplanes,  line  numbers  1254  through 
1293  inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation/loss  of  rudder  feel 
and  centering,  which  could  result  in 
increased  pilot  workload  and  could  lead  to 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

S«rvioe  Bulletin  References 

(a)  The  term  "service  bulletin"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
27-2392.  dated  February  20, 2003. 

Corrective  Actions 

(b)  Within  36  months  after  the  effective 
date  of  this  AD,  replace  the  feel,  centering, 
and  trim  mechanism  with  a  new  or 
serviceable  rudder  feel,  centering,  and  trim 
mechanism  per  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-27-2392, 
dated  February  20,  2003.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Conunercial 
Airplane  Group,  PO  Box  3707.  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

EfiectiveDate 

(e)  This  amendment  becomes  effective  on 
December  16,  2003. 

Issued  in  Renton,  Washington,  on 
November  20,  2003. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-29530  Filed  11-28-03;  8:45  am] 
BHXMG  cooc  4aia-i3-p 


DEPARTMENT  OF  TRANSPORTATKM 
Federal  Aviation  AdnrinistFation 

14  CFR  Part  39 

[Dodwt  Na  2003-NIII-247-AO;  Amendmenl 
39-13375;  AD  2003-24-06] 

RIN2120-AA64 

Airworthiness  Directives;  DassauR 
Model  Mystere-Falcon  200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Dassault  Model 
Mystere-Falcon  200  series  airplanes. 
This  action  requires  a  one-time 
inspection  of  the  fire  extinguishing  pipe 
for  each  engine  to  determine  whether 
holes  for  dispersal  of  fire-extinguishing 
agent  are  present,  and  corrective  action  • 
if  necessary.  This  action  is  necessary  to 
ensure  that  the  flightcrew  is  able  to 
extinguish  an  engine  fire,  should  one 
occtu-.  Inability  to  extinguish  an  engine 
fire  could  result  in  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  December  1,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
1.2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  31,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
247-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056.' 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
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holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  39-anm- 
iarcommen^tfaa.gov.  Conunents  sent 
via  the  Internet  must  contain  "Docket 
No.  2003-NM-247-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  £ax  or  the 
Intemet^as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Dassault 
Falcon  Jet.  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606.  Hiis 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Ronton, 
Washington;  or^t  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  ninrhlER  MFOmMT10»CO«n-ACT:  Tom 
Rodriguez.  Aerospace  Engineer, 
International  Branch.  ANM-1 16,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton;  Washington 
98055-4056;  telephone  (425)  227-1137; 
feot  (425)  227-1149. 
SUPPLEmHTARY  INFORMATION:  The 

Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Dassault  Model  Mystere- 
Falcon  200  series  airplanes,  lie  DGAC 
advises  that,  during  a  maintenance  visit, 
it  was  discovered  that  the  fire 
extinguishing  pipes  for  both  engines  did 
not  have  the  holes  necessary  to  disperse 
fire  extinguishing  agent.  This  condition, 
if  not  corrected,  could  result  in  inability 
to  extinguish  an  engine  fire,  should  one 
occur,  and  consequent  loss  of  control  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information     ' 

Dassault  has  issued  Alert  Service 
Bulletin  F20O-A120,  Revision  1,  dated 
November  13,  2003.  That  service 
bulletin  describes  procedures  for  a  one- 
time general  visual  inspection  of  the  fire 
extinguishing  pipe  for  each  engine  to 
determine  whether  sbc  holes  for 
dispersal  of  fire-extinguishing  agent  are 
present  between  the  rear  coupling  and 
the  front  attaching  lug  of  the  pipe,  and 
corrective  action  if  necessary.  If  the 
holes  are  not  present,  corrective  action 
includes  replacing  the  fire  extinguishing 
pipe  with  a  new  pipe  that  has  the 
necessary  holes,  or  drilling  the  - 
necessary  holes  in  the  existing  pipe. 
Accomplishment  of  the  action  specified 
in  the  service  bulletin  is  intended  to 
adequately  address  the  identified  imsafe 
condition.  The  DGAC  classified  this 


servicdbuUetin  as  mandatory  and 
issued  French  emergency  airworthiness 
directiTe  F-2003-419(B),  dated 
Novem  ler  13,  2003,  to  ensine  the 
contini  ed  airworthiness  of  these 
airplan  }s  in  France. 

FAA's  I  Conclusions 

This  airplane  model  is  manufactured 
in  Fran  le  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  And  the  applicable  bilateral 
airworminess  agreement.  Piusuant  to 
this  bilateral  airworthiness  agremnent, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  h^  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  k  necessary  for  product9:of  this 
type  debign  that  are  certificated  for 
operation  in  the  United  States. 

Explanation.of  J^uiiements  of  Rule 

Sinc(  an  unsafe  condition  has  been 
identify  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  ^s  AD  is  being  issued  to  ensure 

flightcrew  is  able  to  extinguish 

le  fire,  should  one  occur: 
to  extinguish  an  engine  fire 

!ult  in  loss  of  control  of  the 
This  AD  requires  a  one-time 

Ion  of  the  fire  extinguishing  pipe 
for  each  engine  to  determine  whether 
holes  for  dispersal  of  fire-«xtinguishing 
agent  ate  present,  and  corrective  action 
if  neces  sary.  The  actions  are  required  to 
be  acco  mplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  i  IS  discussed  below. 

Differei  ice  Between  AD,  Service 
Bulleti]  I,  and  French  Airworthiness 
Directive 

Oper  itors  should  note  that,  although 
the  refe  renced  service  bulletin  and 
French  iemergency  airworthiness 
directi\(e  specify  that  the  inspection  of 
the  firejextinguishing  pipes  must  be 
accomnlished  before  further  flight,  this 
AD  requires  that  this  inspection  be 
accomplished  within  10  days  after  the 
effective  date  of  this  AD.  In  developing 
an  appaopriate.compliance  time  for  this 
AD,  w^considered  not  only  the 
manufacturer's  and  DGAC's 
recomi^endation,  but  the  degree  of 
urgenct  associated  with  addressing  the 
subject  unsafe  condition,  and  the  time 
necessa  ry  to  perform  the  inspection.  In 
light  of  ail  of  these  factors,  we  find  a 
complii  ince  time  of  10  days  represents 
an  appibpriate  interval  of  time  for 
affected  airplanes  to  continue  to  operate 
withou  compromising  safety.  This  issue 


has  been  coordinated  with  the  DGAC, 
and  they  have  no  objection. 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of  the 
referenced  sorvice  bulletin  describe 
procedures  for  completing  a  card 
recording  compliance  with  the  service 
bulletin  and  submitting  it  to  the 
manufactiuer,  this  AD  does  not  require 
those  actions. 

Determination  erf  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment . 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less-tfaan  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thiu,  was.  not 
preceded  by  notice  amd  an  oppcntunity 
for  public  commoat,  comments  are- 
invited  on  this  rule.  Interested  persons 
are  invited  to  commenton  this  rule  by 
submitting  such.Written  data,  views,  or 
argiunents  as  they  may  desne.  ^ 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  spedfied- 
under  the  caption  ADORESSESt  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  comm^iter's  ideas  and  -^ 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or. 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
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Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-247-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-24-06    Dassault  Aviation: 

Amendment  39-13375.  Docket  2003- 
NM-247-AD. 


Applicability:  All  Model  Mystere-Falcon 
200  series  airplanes;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  abl6  to 
extinguish  an  engine  fire,  should  one  occur, 
accomplish  the  following: 

One-Time  Inspection  and  Correctivie  Action 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  general  visual 
inspection  of  the  fire  extinguishing  pipe  for 
each  engine  to  determine  whether  six  holes 
for  dispersal  of  fire-extinguishing  agent  are 
present  between  the  rear  coupling  and  the 
fit>nt  attaching  lug  of  the  pipe,  per  the 
Accomplishment  Instructions  of  Dassault 
Alert  Service  Bulletin  F200-A120,  Revision 
1,  dated  November  13,  2003;  except  that  it  is 
not  required  to  complete  the  card  recording 
compliance  with  the  service  bulletin  and 
return  it  to  the  manufacturer. 

(1)  If  all  required  holes  are  present  on  the 
fire  extinguishing  pipes  for  both  engines,  no 
further  action  is  required  by  this  paragraph. 

(2)  For  any  fire  extinguishing  pipe  missing 
any  or  all  required  holes,  before  further 
flight,  replace  the  pipe  with  a  new  pipe  that 
has  the  required  holes,  or  drill  the  required 
holes  in  the  existing  pipe,  pier  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  fi'om  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Parts  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  airplane,  a  fire 
extinguishing  pipe  for  an  engine  unless  it  has 
been  inspected  per  paragraph  (a)  of  this  AD 
and  found  to  have  all  holes  required  for 
dispersal  of  fire-extinguishing  agent. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA,  is 
authorized  to  approve  alternative  methods  of 
compliance  for  this  AD. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Dassault  Alert  Service  Bulletin  F200- 
A120,  Revision  1,  dated  November  13,  2003. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606.  Copies 
may  be  inspected  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  emergency  airworthiness  directive  - 
F-2003-419(B),  dated  November  13,  2003. 

Efiective  Date 

(e)  This  amendment  becomes  effective  on 
Elecember  1,  2003. 

Issued  in  Renton,  Washington,  on 
November  20,  2003. 

Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-29570  Filed  11-28-03;  8:45  am] 
BILLJNG  C006  4»10-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodwi  No.  2003-flM-249-AD;  Amendrnwit 
39-13377;  AD  2003-24-081 

mN  2120-AA64  ' 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200.  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation  ^^^ 

Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-100, 
-200,  -200C,  -300,  -400,  and  -500 
series  airplanes,  that  ciurently  requires 
repetitive  inspections  to  find  cracks, 
fractures,  or  corrosion  of  each  carriage 
spindle  of  the  left  and  right  outboard 
mid-flaps;  and  corrective  action,  if 
necessary.  That  AD  also  provides  for  an 
optional  action  of  overhaul  or 
replacement  of  the  carriage  spindles. 
This  amendment  requires  repetitive  gap 
checks  of  the  inboard  and  outboard 
carriage  of  the  outboard  mid-flaps  to 
detect  fractiued  carriage  spindles;  and 
corrective  actions,  if  necessary.  This 
amendment  also  reduces  the  interval  for 
the  existing  inspections  and  revises  the 
overhaul  procedures.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  cracked,  corroded,  or 
fractured  carriage  spindles  and  to 
prevent  severe  flap  as5mimetry,  which 
could  result  in  reduced  control  or  loss 
of  controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  December  4,  2003. 
The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737- 
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S7A1277,  Revision  1,  dated  November 
25,  2003,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Raster  as  of  December  4,  2003. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Qiilletin  737- 
57A1277,  dated  July  25,  2002,  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  15,  2002  (67  FR 
66316,  October  31,  2002). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30,  2004. 
MNMESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
249-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  ajn.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment%faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-249-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplanes,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Hardwick,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6457;  fax  (425)  917-6590. 
SUPn^MENTARY HVORMATKM:  On 
October  22.  2002,  the  FAA  issued  AD 
2002-22-05.  amendment  39-12929  (67 
FR  66316,  October  31,  2002),  applicable 
to  all  Boeing  Model  737-100,  -200, 
-200C.  -300,  -400,  and  -500  series 
airplanes,  to  reqiiire  repetitive 
inspections  to  find  cracks,  fractures,  or 
corrosion  of  each  carriage  spindle  of  the 
left  and  right  outboard  mid-flaps;  and 
onrective  action,  if  necessary.  That  AD 
also  provides  for  an  optional  action  of 
overhaul  or  replacement  of  the  carriage 
spindles,  which  would  extend  the 
repetitive  inspection  interval.  That 


action  ^  ^as  prompted  by  reports 
indicat  ng  fractures  of  the  carriage 
spindle  s  of  the  outboard  mid-flaps.  The 
actions  required  by  that  AD  are 
intende  d  to  prevent  severe  flap 
asymmetry  due  to  fractures  of  the 
carriage  spindles  on  an  outboard  mid- 
flap,  w|ich  could  result  in  reduced 
control  jor  loss  of  controllability  of  the 
airplant 

Actions  Since  Issuance  of  Previous-Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  indicating 
that  the!  inboard  and  outboard  carriage 
spindles  (number  7  and  8  carriage 
spindlek)  fractured  on  the  right  outboard 
flap  on  B  Boeing  Model  737-200  series 
airplant  during  approach  to  landing. 
The  flint  crew  reported  a  loud  bang 
approxynately  500  feet  above  ground 
level  (AGL)  followed  by  the  airplane 
rolling  off  hard  to  the  right.  Significant 
aileron  ^d  rudder  inputs  were  required 
to  maintain  level  flight.  The  fractures 
resulted  from  stress-corrosion  tracking. 

Invesugation  revealed  that  the 
fracturojd  carriage  spindles  had  been 
ultrasonically  inspected  per  AD  2002- 
22-05  t  iree  weeks  before  the  reported 
inciden ;.  Corrosion  on  the  fractured  face 
of  the  ii  iboard  carriage  spindle  indicated 
that  it  h  ad  failed  on  some  flight 
previou  s  to  the  failure  of  the  outboard 
carriage  spindle,  which  had  almost  no 
corrosion  on  the  fractiu-ed  surface.  The 
outboard  carriage  spindle  failed  when 
the  flap  s  were  deployed  to  detent  40 
and  at  i  q  altitude  of  500  feet  AGL. 

If  hot  1  the  inboard  and  outboard 
carriage  spindles  fractiue  in  the  critical 
section  on  an  outboard  flap  when  the 
mid-fla  )s  are  deployed  beyond  detent 
15,  it  could  result  in  loss  of 
controllability  of  the  airplane. 

The  c  arriage  spindles  on  all  Model 
737-10  I,  -200C,  -300,  -400,  and  -500 
series  a  rplanes  are  similar  to  those  on 
the  affe  :ted  Model  737-200  series 
airplan(  (s.  Therefore,  all  of  these  models 
may  be  subject  to  the  same  unsafe 
conditii  »n. 

Other  I  elevant  Rulemaking 

The  I AA  has  previously  issued  a 
suppler  lental  notice  of  proposed 
rulemaking  (NPRM)  Docket  2002-NM- 
219-AD  (68  FR  62409,  November  4, 
2003),  4>pUcable  to  all  Boeing  Model 
737-lOi,  -200,  -200C,  -300,  -400,  and 
-500  series  airplanes.  That  action  woiild 
supersepe  AD  2002-22-05  to  require 
repetitive  inspections  to  find  cracks, 
fracture^,  or  corrosion  of  each  carriage 
spincUejof  the  left  and  right  outboard 
mid-flaps;  and  corrective  action,  if 
necess^y.  That  action  also  would 
mandate  the  previously  optional 
overhaiil  or  replacement  of  the  carriage 


spindles,  which  would  end  the 
repetitive  inspections  required  by  the 
existing  AD.  The  comment  period  for 
that  action  closes  on  December  1,  2003. 

This  AD  affects  the  proposed 
requirements  of  that  supplemental 
NPRM.  We  plan  to  address  any  effects 
of  this  AD  on  those  proposed 
requirements  in  future  rulemaking. 

Explanation  of  Relevant  Service 
Informatilm      - 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
57A1277.  Revision  1,  dated  November 
25,  2003,  which  describes  the  following 
procedures: 

•  Performing  repetitive 
nondestructive  test  (NDT)  inspections 
and  general  visual  inspections  for  each 
carriage  spindle  of  the  left  and  right 
outboard  mid-flaps  to  detect  cradu, 
corrosion,  or  severed  carriage  spindles; 
and  applicable  corrective  actions,  if 
necessary.  The  corrective  actions 
include  removing  the  carriage  spindle 
and  installing  a  new  or  serviceable  . 
carriage  spindle.- 

•  Performing  repetitive  gap  checks  of 
the  inboard.-and  outboard  carriage  of  the 
left  and  right  outboard  mid-flaps  to 
determine  if  there  is  a  positive 
indication  of  a  severed  carriage  spindle; 
and  coifective  actions,  if  necessary.  The 
corrective  actions  include  removing  the 
carriage  spindle  and  installing  a  new  or 
serviceable  carriage  spindle. 

The  service  bulletin  also  describes 
procedures  for  determining  whether 
carriage  spindles  that  are  removed  can 
be  overhauled,  and  if  so,  references 
appropriate  ovwhaul  procedures. 

This  service  bulletin  reconunends      ■* 
compliance  times  at  the  following 
approximate  intervals,  depending  on  the 
flight  cycles  or  years  in  service  of  the 
carriage  spindle: 

1 .  For  the  gap  check,  ranging  from 
daily  to  15  days;  and 

2.  For  the  NDT  and  general  visual 
inspections,  ranging  firom  6  days  to  180 
days. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD 
2002-22-05  to  continue  to  require 
repetitive  inspections  to  find  cracks, 
fractures,  or  corrosion  of  each  carriage 
spindle  of  the  left  and  right  outboard 
mid-flaps;  and  corrective  action,  if 
necessary.  This  AD  also  requires 
accomplishment  of  the  actions  specified 
in  the  Boeing  Alert  Service  Bulletin 
737-57A1277  described  previously, 
except  as  described  below. 
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Differences  Between  This  AD  and 
Referenced  Service  Bulletin 

Operators  should  note  that,  for  the 
optional  overhaul  procedures  specified 
in  the  service  bulletin,  this  AD  imposes 
additional  requirements  to  prevent 
improper  nickel  plating  and  hydrogen 
embrittlement.  Boeing  will  add  these 
procedures  in  the  next  revision  of  the 
overhaul  manual. 

Operators  should  also  note  that, 
although  the-Accomplishment 
Instructions  of  the  Boeing  Alert  Service 
Bulletin  737-57A1277  describe 
procedures  for  reporting  inspection 
findings  to  the  manufacturer,  this  AD 
does  not  require  that  action.  We  do  not 
need  this  information  from  operators. 

Interim  Action 

We  consider  this  AD  interim  action. 
We  are  currently  considering  requiring 
overhaul  of  tlie  carriage  spindles  of  the 
left  and  right  outboard  mid-flaps,  which 
will  allow  for  deferral  of  the  repetitive 
inspections  and  gap  checks  required  by 
this  AD  for  some  period  of  time. 
However,  the  planned  compliance  time 
for  the  overhaul  would  allow  enough 
time  to  provide  notice  and  opportunity 
for  prior  public  comment  on  the  merits 
of  the  overhaul. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conmients  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to        ^ 
Docket  Number  2003-NM-249-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory-  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory  . 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amenilment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. . 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-12929  (67  FR 
66316.  October  31,  2002),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-13377,  to  read  as 
follows: 

2003-24-08     Boeing:  Amendment  39-13377. 
Docket  2003-NM-249-AD.  Supersedes 
AD  2002-22-05.  Amendment  39-12929. 

Applicability:  All  Model  737-100.  -200. 
-200C,  -300.  ^00.  and  -500  series  airplanes; 
certificated  in  any  categorv'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  detect  and  correct  cracked,  corroded,  or 
fractured  carriage  spindles  and  to  prevent 
severe  flap  asymmetr\'.  which  could  result  in 
reduced  control  or  loss  of  controllabilitv  of 
the  airplane,  accomplish  the  following: 

Requiiements  of  AD  2002-22-05, 
Amendment  39-12929 

Repetitive  Inspections 

(a)  Do  general  visual  and  nondestructive 
test  (NDT)  inspections  of  each  carriage 
spindle  (two  on  each  flap)  of  the  left  and 
right  outboard  mid-flaps  to  find  cracks, 
fractures,  or  corrosion  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  as  applicable,  per  the  Work 
Instructions  of  Boeing  Alert  Ser\'ice  Bulletin 
737-57A1277.  dated  )uly  25.  2002.  Repeat 
the  inspection  at  least  every  180  days  until 
paragraph  (d)  or  (f)  of  this  AD  is  done. 

(1)  Before  the  accumulation  of  12.000  total 
flight  cycles  or  8  yeeu-s  in-service  on  new  or 
overhauled  carriage  spindles,  whichever  is 
first. 

(2)  Within  90  davs  after  November  15.  2002 
(the  effective  date  of  AD  2002-22-05). 

Note  1:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  s[>ecified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lifting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 
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Corrective  Action 

(b)  If  any  crack,  fracture,  or  corrosion  is 
found  during  any  inspection  required  by 
paragraph  (a)  of  this  AD:  Before  further  flight, 
do  the  applicable  actions  for  that  spindle  as 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  per  the  Work  Instructions  of  Boeing 
Aiert  Service  Bulletin  737-57A1277,  dated 
July  25,  2002.  Then  repeat  the  inspections 
required  by  paragraph  (a)  of  this  AD  every 
12,000  flight  cycles  or  8  years,  whichever  is 
fiisV,  on  the  overhauled  or  replaced  spindle 
only  until  paragraph  (d)  or  (fl  of  this  AD  is 
done. 

(1)  If  any  corrosion  is  found  in  the  carriage 
spindle,  overhaul  the  spindle. 

(2)  If  any  crack  or  fracture  is  found  in  the 
carriage  spindle,  replace  with  a  new  or 
overhauled  carriage  spindle. 

New  Actions  Required  by  This  AD 

Compliance  Times  for  New  Actions 

(c)  The  tables  in  paragraph  I.E., 
"Compliance"  of  Boeing  Alert  Service 
Bulletin  737-57A1277,  Revision  1,  dated 
November  25,  2003,  specify  the  compliance 
times  for  this  AD.  For  carriage  spindles  that 
have  accumulated  the  number  of  flight  cycles 
or  years  in  service  specified  in  the 
"Threshold"  column  of  the  tables, 
accomplish  the  gap  check  and  NDT  and 
general  visual  inspections  specified  in 
paragraphs  (d)  and  (f|  of  this  AD  within  the 
corresponding  interval  after  the  effective  date 
of  this  AD,  as  specified  in  the  "Interval" 
column.  Repeat  the  gap  check  and  NDT  and 
general  visual  inspections  at  the  same 
intervals,  except: 

(1)  The  gap  check  does  not  have  to  be  done 
at  the  same  time  as  an  NDT  inspection;  after 
doing  an  NDT  inspection,  the  interval  ifor 
doing  the  next  gap  check  can  be  measured 
from  the  NDT  inspection;  and 

(2)  As  carriage  spindles  gain  flight  cycles 
or  years  in  service  and  move  from  one 
category  in  tha  "Threshold"  column  to 
another,  they  are  subject  to  the  repetitive 
inspection  intervals  corresponding  to  the 
new  threshold  category. 

Work  Package  2:  Gap  Check    - 

(d)  Pedorm  a  gap  check  of  the  inboard  and 
outboard  carriage  of  the  left  and  right 
outboard  mid-flaps  to  determine  if  there  is  a 
positive  indication  of  a  severed  carriage 
spindle,  in  accordance  with  Work  Padcage  2 
of  paragraph  3.B.,i'Work  Instructions"  of 
Boeing  Alert  Service  Bulletin  737-57A1277, 
Revision  1,  dated  November  25,  2003. 
Accomplishment  of  the  gap  check  terminates 
the  repetitive  inspection  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD. 

Vfork  Package  2:  Corrective  Actions 

(e)  If  there  is  a  positive  indication  of  a 
severed  carriage  spindle  during  the  gap  check 
required  by  paragraph  (d)  of  this  AD,  before 
further  flight,  remove  the  carriage  spindle 
and  install  a  new  or  serviceable  cctrriage 
spindle  in  accordance  with  Work  Package  2 
of  paragraph  3.B.,  "Work  Instructions"  of 
Boeing  Alert  Service  Bulletin  737-57A1277, 
Revision  1,  dated  November  25,  2003.  If,  as 

a  result  of  the  detailed  inspection  described 
in  paragraph  4.b.  of  Work  Package  2  of  the 
service  bulletin,  a  carriage  spindle  is  found 


he 


severed  and  no  corrosion  or  crack 
present,  it  can  be  reinstalled  on  the  mid- 
the  service  bulletin. 


not  to 
is 
flap  pel 


Work  Pkckage  1:  Inspections 

(0  Pel  form  a  NDT  inspection  and  general 
visual  ii  ispection  for  each  carriage  spindle  of 
the  left  md  right  outboard  mid-flaps  to  detect 
cracks,  rorrosion,  or  severed  carriage 
spindle  i,  in  accordance  with  Work  Package 
1  of  parigraph  3.B.,  'Work  Instructions"  of 
Boeing  JMert  Service  Bulletin  737-57A1277, 
Revisiot  1,  dated  November  25,  2003. 
Accomj  lishment  of  these  inspections 
termina  ;es  the  repetitive  inspection 
require!  lents  of  paragraphs  (a)  and  (b)  of  this 
AD. 
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1 :  Corrective  Actions 

I  ny  corroded,  cracked,  or  severed 
carriage  spindle  is  found  during  any 
inspecti  an  required  by  paragraph  (f)  of  this 
AD,  befi  ire  further  flight,  remove  the  carriage 
spindle  and  install  a  new  or  serviceable 
carriage  spindle  in  accordance  with  Work 
Package  1  of  paragraph  3.B.,  "Work 
Instruct  ons"  of  Boeing  Alert  Service  Bulletin 
737-57i  L1277,  Revision  1,  dated  November 
25,  200:  . 

Parts  In  -.tallation 

(h)  En  sept  as  provided  in  paragraph  (e)  of 
this  AD  As  of  the  effective  date  of  this  AD, 
may  install  on  any  airplane  a 
igejspindle  that  has  been  removed  as 
by  paragraph  (e)  or  (g)  of  this  AD, 
has  been  overhauled  per  paragraph 
Instructions"  of  Boeing  Alert 
bulletin  737-57A1277.  Revision  1, 
November  25,  2003;  except  that,  to  be 
for  installation  under  this  paragraph, 
carr  age  spindle  must  have  been 
overhauled  fwr  the  requirements  of 
(i)  of  this  AD. 

^  accomplishment  of  any  overhaul 
in  paragraph  (h)  of  this  AD,  use  the 
procedu  res  specified  in  paragraphs  (i)(l}  and 
of  his  AD  during  application  of  the 
p  ating  to  the  carriage  spindle  in 
to  those  specified  in  Boeing  737 
Overhaul  Practices  Manual, 
20-42-09. 
maximum  deposition  rate  of  the 
ating  in  any  one  plating/baking 
mtist  not  exceed  0.002-inches-per-hour. 
'in  the  hydrogen  embrittlement  relief 
wi  hin  10  hours  after  application  of  the 
or  less  than  24  hours  after  the  current 
applied  to  the  part,  whichever  is 


Duingj 
ifie  I 


(i)(2) 
nickel 
additioi 
Standar  1 
Chapter 

(1) 
nickel 
cycle 

(2) 
bake 
plating, 
was  fire 
first 

Exceptii  <n  to' Reporting  Recommendations  in 


bulletins 


(j)  Although  the  service  bulletins 
recommend  that  operators  report  inspection 
finding^  to  the  manufacturer,  this  AD  does 
not  connin  such  a  reporting  requirement. 

Altematve  Methods  of  Compliance 

(k)(l)  In  accordance  with  14  CFR  39.19,  the 
Managef ,  Seattle  Aircraft  Certification  Office 
(ACO),  f  AA,  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOCs) 
for  this  AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2002-22-05, 
amendn  ent  39-12929,  are  approved  as 


alternative  methods  of  compliance  for 
paragraphs  (a)  and  (b)  of  this  AD. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  ACO,  to  make  such 
findings. 

Incorporation  by  Reiierence   ~ 

(1)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-57A1277, 
dated  July  25,  2002;  and  Boeing  Alert  Service 
Bulletin  737-57A1277,  Revision  1,  dated 
November  25;  2003. 

(1)  The  incorporation  byreference  of 
Boeing  Alert  Service  Bulletin  737-57A1277. 
Revision  1,  dated  November  25,  2003,  is 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-57A1277. 
dated  July  25,  2002,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
November  15,  2002  (67  FR  66316,  October 
31,  2002). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplanes,  P.O.  Box  3707, 
SeaHle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(m)  This  amendment  becomes  effective  on 
December  4,  2003. 

Issued  in  Renton,  Washington,  on 
November  24,  2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-29784  Filed  11-25-03;  11:56 
am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  industry  and  Security 

15  CFR  Parts  742  and  774 
[Docket  No.  030806193-3193-01] 
RIN  0694-AC88 

Revisions  and  Ciarif ications  to  tfie 
Export  Administration  Regulations— 
Cfiemicai  and  BioiogicaL  Weapons 
Controls:  Austraiia  Group;  Chemicai 
Weapons  Convention;  Correction 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Final  rule;  correction. 

SUMMARY:  Chi  Tuesday,  June  10,  2003, 
the  Btireau  of  Industry  and  Security 
(BIS)  published  a  final  rule  that 


Federal  Register /Vol.  68.  No.  230 /Monday.  December  1,  2003 /Rules  and  Regulations  67031 


amended  the  Export  Administration 
Regulations  (EAR)  to  implement  the 
understandings  reached  at  the  June  2002 
plenary  meeting  of  the  Australia  Group 
(AG).  The  Jime  10,  2003.  final  rule 
contained  errors  in  the  List  of  Items 
Controlled  for  Export  Control 
Classification  Numbers  (ECCNs)  2E001 
and  2E002  on  the  Commerce  Control 
List  (CCL),  as  well  as  an  error  in  the 
licensing  policy  provisions  of  the  EAR 
that  apply  to  items  identified  on  the  AG 
lists.  This  document  corrects  those 
errors. 

DATES:  This  correction  is  effective 
December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Seevaratnam,  Office  of 
Nonproliferation  Controls  and  Treaty 
Compliance,  Bmeau  of  Industry  and 
Security.  Telephone:  (202)  482-3343. 
SUPPLEMENTARY  INFORMATION:  This 
doctunent  corrects  the  errors  contained 
in  the  final  rule  that  was  published  by 
the  Bureau  of  Industry  and  Security 
(BIS)  on  June  10,  2003  (68  FR  34526). 
The  June  10,  2003,  final  rule  amended 
the  Export  Administration  Regulations 
(EAR)  (15  CFR  Parts  730-799)  to 
implement  the  imderstandings  reached 
at  ihe  June  2002  plenary  meeting  of  the 
Australia  Group  (AG). 

Specifically,  this  document  corrects  a 
minor  typographical  error  contained  in 
§  742.2(b)(1)  of  the  EAR.  which 
describes  the  licensing  policies  that 
apply  to  items  identified  on  the  AG 
lists.  In  the  first  sentence  of 
§  742.2(b)(1).  the  phrase  "use  of 
chemical  of  biological  weapons"  is 
corrected  to  read  "use  of  chemical  or 
biological  weapons." 

This  document  also  corrects  the  errors 
contained  in  Export  Control 
Classification  Numbers  (ECCNs)  2E001 
and  2E002  on  the  Commerce  Control 
List  (CCL)  (Supplement  No.  1  to  Part 
774  of  the  EAR).  In  the  heading  of  ECCN 
2EQ01.  the  first  parenthetical  phrase 
"(except  2A991.  2A993.  or  2A994)"  is 
corrected  to  read  "(except  2A983. 
2A991.  or  2A994)"  and  the  third 
parenthetical  phrase  "(except  2D991. 
2D992.  or  2D994)"  is  corrected  to  read 
"(except  20983.  2D991.  2D992,  or 
2D994)".  In  the  heading  of  ECCN  2E002. 
the  first  parenthetical  phrase  "(except 
2A991.  2A993,  or  2A994)"  is  corrected 
to  read  "(except  2A983,  2A991,  or 
2A994)".  The  corrections  to  the 
headings  of  ECCNs  2E001  and  2E002  are 
being  made,  because  the  Jime  10.  2003. 
final  rule  inadvertently  referenced  one 
ECCN  (i.e.,  ECCN  2A993)  that  had  been 
removed  from  the  CXIL  by  a  previous 
rule  and  did  not  reference  two  other 
ECCNs  (i.e.,  ECCNs  2A983  and  2D983) 
•  that  were  added  to  the  CCL  by  that  same 


rule.  The  nde  that  removed  ECCN 
2A993  and  added  new  ECCNs  2A983 
and  2D983  amended  the  EAR  to  expand 
controls  on  explosives  detection 
equipment  and  related  software  and 
technology  and  was  published  by  BIS 
on  April  3.  2003  (68  FR  16208). 

In  addition,  this  document  corrects 
errors  made  by  the  June  10,  2003,  final 
rule  in  the  missile  technology  (MT) 
controls  paragraphs  under  the  License 
Requirements  sections  of  ECCNs  2E001 
and  2E002.  In  the  MT  controls 
paragraph  for  ECCN  2E001,  the  phrase 
"2B117,  2D001  or  2D101  for  MT 
reasons"  is  corrected  to  read  "2B117, 
2B119  to  2B122.  2D001,  or  2D101  for 
MT  reasons".  In  the  MT  controls 
paragraph  for  ECCN  2E002,  the  phrase 
"2B116  or  2B117  for  MT  reasons"  is 
corrected  to  read  "2B116.  2B117.  or 
2B119  to  2B122  for  MT  reasons".  The 
corrections  to  these  MT  controls 
paragraphs  are  being  made,  because  the 
June  10,  2003,  final  rule  inadvertently 
omitted  references  to  fom-  new  ECCNs 
(i.e.,  ECCNs  2B119,  2B120,  2B121,  and 
2B122)  that  were  added  to  the  CCL  by 
a  previous  rule.  The  rule  that  added 
these  four  new  ECCNs  to  the  CCL 
amended  the  EAR  to  conform  the  CCL 
with  the  reformatted  Missile 
Technology  Control  Regime  (MTCR) 
Armex  of  October  14, 1999,  and  was 
published  by  BIS  on  April  2,  2003  (68 
FR  16144). 

Rulemaking  Requirements 

1.  This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  mdess  that  collection  of 
information  displays  a  currently  valid 
0MB  Control  Number.  This  rule 
contains  collections  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
Niunbers  0694-0088  and  0694-0117. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  afEairs  function  of  the  United 


States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  conunents  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher.  Regulatory 
Policy  Division,  Biu-eau  of  Industry  and 
Seciirity,  U.S.  Department  of  Commerce, 
Room  2705, 14th  Street  and 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20230. 

■  Accordingly,  in  the  final  rule,  FR  Doc. 
03-14602,  pubhshed  at  68  FR  34526. 
make  the  following  corrections: 

PART  742— [CORRECTED]  - 

S742^    [CorrectMl] 

■  1.  On  page  34529,  first  colunm,  in 

§  742.2(b)(1),  line  9,  at  the  end  of  the  first 
sentence,  the  phrase  "use  of  chemical  of 
biological  weapons"  is  corrected  to  read 
"use  of  chemical  or  biological  weapons". 

PART  774— [CORRECTED] 

Supplement  No.  1  to  Part  774— 
[Corrected] 

■  2.  On  page  34532,  third  column,  in 
ECCN  2E001,  the  ECCN  heading  and  the 
MT  controls  paragraph  in  the  chart  of  the 
License  Requirements  section  of  the 
ECCN  are  corrected  to  read  as  follows: 
2E001    "Technology  according  to  the 

General  Technology  Note  for  the 
"development"  of  equipment  or 
"software"  controlled  by  2A  (except 
2A983,  2A991,  or  2A994),  2B  (except 
2B991,  2B993,  2B996  2B997  or 
2B998),  or  2D  (except  2D983,  2D991, 
2D992,  or  2D994). 

License  Requirements 


Control(s) 


Country  Chart 


MT  applies  to  "tech- 
nology" for  items  con- 
troled  by  2B004, 
2B009,  2B018.  2B104. 
28105.  2B109.  28116. 
28117.2811910 
28122,20001  or  20101 
for  MT  reasons. 


MT  Column  1 
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Control(s) 


Country  Chart 


■  3.  On  page  34533,  first  column,  in 
ECCN  2E002,  the  ECCN  heading  and  the 
MT  controls  paragraph  in  the  chart  of  the 
License  Requirements  section  of  the 
ECCN  are  corrected  to  read  as  follows: 
2E002    "Technology"  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment 
controlled  by  2A  (except  2A983, 
2A991,  or  2A994)  or  2B  (except 
2B991,  2B993,  2B996,  2B997,  or 
2B998). 


License  Requirements 


Control(s) 


Country  Chart 


MT  applies  to  'lech- 
ndogy"  for  equipment 
cootroNed  t}y  2B004, 
28009,  2B018.  28104, 
28105,26109,  2B1 16, 
28117,  or  28119  to 
28122  for  MT  reasons. 


MT  Column  1 


Dated:  September  4,  2003. 

Eileen  M.  Albaneae, 

Director,  Office  of  Exporter  Services,  Export 
Administration. 

[ra  Doc.  03-29835  Filed  11-28-03;  8:45  ami 

BUJNQ  CODE  3S10-33-P 


DEPARTMENT  OF  STATE 

22CFRPart126 

tPvtMc  Notice  454«] 

AiMndnMnt  to  ttw  International  Traffic 
in  Arms  Regulationa;  Correction 

November  25,  2003. 

ACnON:  Correction  of  final  rule. 

SUMMARY:  This  document  makes  a 
correction  to  the  final  rule  published  on 
November  21,  2003  [68  FR  65633).  The 
regulation  made  changes  to  the 
prohibited  exports  and  sales  to  certain 
coimtries  at  22  CFR  126.1. 
EFFECTIVE  DATE:  November  21.  2003. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Sweeney,  Office  of  Defense  Trade 
Controls  Management,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202)  663-2700. 
SUFPLEMENTARV  MFORMATKM:  The 
Department  of  State  published  a  final 
rule  (Public  Notice  4538)  in  the  Federal 
■  of  November  21 ,  2003, 


amencling  §  126.1  of  the  hitemational 
Traffic  in  Anns  Regulations. 

In  n  le  FR  Doc.  03-29158  published 
on  No'  ember  21,  2003  (68  FR  65633), 
make  tie  following  corrections. 

1.  Ob  page  65633,  third  column, 
DATES:!  November  21,  2003.  Comments 
i  accepted  at  any  time."  should 
fFFECnVE  DATE:  November  21, 


page  65633,  third  column, 
>ES:  Interested  parties  are 
to  submit  written  comments  to  ' 
lartment  of  State,  Directorate  of 
Defenae  Trade  Controls,  Office  of 
Defense  Trade  Controls  Management, 
ATTNi  Regulatory  Change,  Angola  and 
Iraq,  lith  Floor,  SA-1,  Washington,  DC 
20522-f0112."  should  read  ADDRESSES: 
Intereaed  parties  are  invited  to  submit 
written  comments  to  the  Department  of 
State,  Directorate  of  Defense  Trade 
Controls,  Office  of  Defense  Trade 
Controls  Management,  ATTN: 
Regula  tory  Change,  Angola  and  Iraq, 
12th  F  oor.  SA-1,  Washington,  DC 
20522-  0112.  Comments  will  be 
accept  sd  at  any  time." 

Dateq:  November  25,  2003. 
Holly  West-Owen. 

FederaARegister  Liaison,  Department  of  State. 
[FR  Do4.  03-29818  Filed  11-28-03;  8:45  am) 
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BENEFIT  GUARAffTY 
RATION 

Parts  401  land  4022 

ure  to  Participants;  Benefits 
In  Terminated  Single-employer 


AGENGT:  Pension  Benefit  Guaranty 

Corporation. 

ACnONf  Final  rule. 

SUMMARY:  This  rule  amends  appendix  D 
to  the  Pension  Benefit  Guaranty 
Corpoi|ation's  regulation  on  Benefits 
Payablfe  in  Terminated  Single-Employer 
Plans  By  adding  the  maximum 
guarai^eeable  pension  benefit  that  may 
be  paid  by  the  PBGC  with  respect  to  a 
plan  participant  in  a  single-employer 
pensio|i  plan  that  terminates  in  2004. 


This  nile  also  amends  the  PBGC's  ^ ^ 

regulatton  on  Disclosure  to  Participants      under  section  230  of  the  Social  Seciirity 


increased  maximum  guarantee  amount 
for  2004. 

EFFECTIVE  DATE:  January  1,  2004. 
FOR  FURTHER  MFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026;  202-326-4024.  (TTY/TDD 
users  may  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  Section 
4022(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  provides 
for  certain  limitations  on  benefits 
guaranteed  by  the  PBGC  in  terminating 
single-employer  pension  plans  covered 
under  Title  IV  of  ERISA.  One  of  the 
limitations,  set  forth  in  section 
4022(b)(3)(B).  is  a  dollar  ceiling  on  the 
amount  of  the  monthly  benefit  that  may 
be  paid  to  a  plan  participant  (in  the 
form  of  a  life  annuity  beginning  at  age 
65)  by  the  PBGC.  The  ceiling  is  equal  to 
"$750  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  contribution 
and  benefit  base  (determined  under 
section  236  of  the  Social  Security  Act) 
in  effect  at  the  time  the  plan  terminates 
and  the  denominator  of  which  is  such 
contribution  and  benefit  base  in  effect  in 
calendar  year  1974  [$13,200]."  This 
formula  is  also  set  forth  in  §4022.22(b) 
of  the  PBGC's  regulation  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  (29  CFR  part  4022).  Appendix  D 
to  part  4022  lists,  for  eadi  year 
beginning  with  1974,  the  maximum 
guaranteeable  benefit  payable  by  the 
PBGC  to  participants  in  single-employer 
plans  that  have  terminated  in  that  year. 

Section  230(d)  of  the  Social  Security 
Act  (42  U.S.C.  430(d))  provides  special 
rules  for  determining  the  contribution 
and  benefit  base  for  purposes  of  ERISA 
section  4022(b)(3)(B).  Each  year  the 
Social  Security  Administration 
determines,  and  notifies  the  PBGC  of, 
the  contribution  and  benefit  base  to  be 
used  by  the  PBGC  imder  these 
provisions,  and  the  PBGC  publishes  an 
amendment  to  appendix  D  to  part  4022 
to  add  the  guarantee  limit  for  the 
coming  year. 

Tlie  PBGC  has  been  notified  by  the 
Social  Security  Administration  that. 


by  add^ig  information  on  2004 
maximjiun  guaranteed  benefit  amounts 
to  Appbndix  B.  The  amendment  is 
necessary  because  the  maximum 
guarantee  amotmt  changes  each  year, 
based  4u  changes  in  the  contribution 
and  benefit  base  imder  section  230  of 
the  Serial  Security  Act.  The  effect  of  the 
amend  nent  is  to  advise  plan 
partid  )ants  and  beneficiaries  of  the 


Act,  $65,100  is  the  contribution  and 
benefit  base  that  is  to  be  used  to 
calculate  the  PBGC  maximum 
guaranteeable  bmefit  for  2004. 
Accordingly,  the  formula  imder  section 
4022(b)(3)(B)  of  ERISA  and  29  CFR 
4022.22(b)  is:  $750  multiplied  by 
$65,100/$13,200.  Thus,  the  maximum 
monthly  bmefit  guaranteeable  by  the 
PBGC  in  2004  is  $3,698.86  per  month  in 
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the  form  of  a  life  annuity  beginning  at 
^e  65.  This  amendment  updates 
Appendix  D  to  Part  4Q22  to  add  this 
maximum  guaranteeable  amount  for 
plans  that  terminate  in  2004.  (If  a 
benefit  is  payable  in  a  different  form  or 
begins  at  a  different  age,  the  maximum 
guaranteeable  amount  is  the  actuarial 
equivalent  of  $3,698.86  per  month.) 

Section  4011  of  ERISA  requires  plan 
administrators  of  certain  underfunded 
plans  to  provide  notice  to  plan 
participants  and  beneficiaries  of  the 
plan's  funding  status  and  the  limits  of 
the  PBGC's  guarantee.  The  PBGC's 
regulation  on  Disclosure  to  Participants 
(29  CFR  part  4011)  implements  the 
statutory  notice  requirement.  This  rule 
amends  Appendix  B  to  the  regulation  on 
'  Disclosure  to  Participants  by  adding 
information  on  2004  maximum 
guaranteed  benefit  amoimts.  Plan 
administrators  may,  subject  to  the 


requirements  of  that  regulation,  include 
this  information  in  participant  notices. 

General  notice  of  proposed 
rulemaking  is  vmnecessary.  The 
maximum  guaranteeable  benefit  is 
determined  according  to  the  formula  in 
section  4022(b)(3)(B)  of  ERISA,  and 
these  amendments  make  no  change  in 
its  method  of  calculation  but  simply  list 
2004  maximum  guaranteeable  benefit 
amoimts  for  the  information  of  the 
public. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 


List  of  Subjects 

29  CFR  Part  4011 

Employee  benefit  plans. 
Pension  insurance.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4022  ■- 

Pension  insurance.  Pensions, 
Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  29 
CFR  parts  4011  and  4022  are  amended  as 
follows: 

PART  401 1— DISCLOSURE  TO 
PARTICIPANTS 

■  1 .  The  authority  citation  for  part  401 1 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1311. 

■  2.  Appendix  B  to  part  401 1  is  amended 
by  adding  a  new  entry  in  niunerical  order 
to  the  table  to  read  as  follows. 


Appendix  B  to  Part  401 1  .—Table  of  Maximum  Guaranteed  Benefits 


The  maximum  guaranteed  benefit  for  an  individual  starting  to  receive  benefits  at  the  age  listed  below  is  the 

amount  (monthly  or  annual)  Ksted  below: 


If  a  plan  terminates  in — 


Age  65 


Age  62 


Age  60 


Age  55 


Monthly 


Annual 


Monthly 


Artnual 


Monthly 


Annual 


Monthly 


Annual 


2004  $3,698.86       $44,386.32         $2,922.10       $35,065.20         $2,404.26       $28,851.12         $1,664.49       $19,973.88 


PART  4022— BENEHTS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  3.  TTie  authority  citation  for  Part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322. 1322b, 
1341(c)(3)(D),  and  1344. 

■  4.  Appendix  D  to  part  4022  is  amended 
by  adding  a  new  entry  to  the  table  to  read 
as  follows.  The  introductory  text  is 
reproduced  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  D  to  Part  4022. — Maximum 
Guaranteeable  Monthly  Benefit 

The  following  table  lists  by  year  the 
maximum  guaranteeable  monthly  benefit 
payable  in  the  form  of  a  life  annuity 
commencing  at  age  65  as  described  by 
§  4022.22(b)  to  a  participant  in  a  plan  that 
terminated  in  that  year: 


Year 


Maximum 
guaranteeable 
monthly  ben- 
efit 


2004 


3,698.86 


Issued  in  Washington,  DC,  this  21st  day  of 
November,  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

[PR  Doc.  03-29642  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  7708-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Valuation  of  Benefits 
and  Assets;  Expected  Retirement  Age 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the  Pension 
Benefit  Guaranty  Corporation's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  by  substituting  a 
new  table  that  applies  to  any  plan  being 
terminated  either  in  a  distress 
termination  or  involimtarily  by  the 
PBGC  with  a  valuation  date  falling  in 
2004,  and  is  used  to  determine  e^qpected 
retirement  ages  for  plan  participants. 
This  table  is  needed  in  order  to  compute 
the  value  of  early  retirement  benefits 
and,  thus,  the  total  value  of  benefits 
under  the  plan. 

EFFECTIVE  DATE:  January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026;  202-326-4024.  (TTY/TDD 
users  may  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATKM:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  sets  forth  (in  subpart  B) 
the  methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
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covered  under  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
Under  ERISA  section  4041(c), 
guaranteed  benefits  and  benefit 
liabilities  under  a  plan  that  is 
undergoing  a  distress  termination  must 
be  valued  in  accordance  with  part  4044, 
subpart  B.  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  Section 
4042(a),  it  uses  the  subpart  B  valuation 
rules  to  determine  the  amount  of  the 
plan's  underfuading. 

Undw§  4044.51(b),  early  retirement 
benefits  are  valued  based  on  the  aimuity 
starting  date,  if  a  retirement  date  has 
been  selected,  or  the  expected 
retirement  age,  if  the  annuity  starting 
date  is  not  kaown  on  the  valuation  date. 
Sections  4044.55  through  4044.57  set 
forth  rules  for  determining  the  expected 
retirement  ages  for  plan  participants 
entitled  to  early  retirement  benefits. 
Appendix  D  of  part  4044  contains  tables 
to  be  used  in  determining  the  expected 
early  retirement  ages. 

Table  I  in  appendix  D  (Selection  of 
Retirement  lUte  Category)  is  used  to 
determine  whether  a  participant  has  a 
low,  medium,  or  high  probability  of 
retiring  early.  The  determination  is 
based  on  the  year  a  participant  would 
reach  "imreduced  retirement  age"  [i.e., 
the  earlier  of  the  normal  retirement  age 
.  or  the  age  at  which  an  imreduced 
benefit  is  first  payable)  and  the 
participant's  monthly  benefit  at 


imreduced  retirement  age.  The  table 
applie^  only  to  plans  with  valuation 

I  the  ciurent  year  and  is  updated 
lly  by  the  PBGC  to  reflect  changes 
;ost  of  living,  etc. 
!s  II-A,  II-B,  and  II-C  (Expected 
Lent  Ages  for  Individuals  in  the 
[editun,  and  High  Categories 
ively)  are  used  to  determine  the 
id  retirement  age  after  the 
probal^ility  of  early  retirement  has  been 
detemiined  using  Table  I.  These  tables 
establish,  by  probability  category,  the 
expected  retirement  age  based  on  both 
the  eattiest  age  a  participant  could  retire 
under  khe  plan  and  the  unreduced 
retirement  age.  This  expected  retirement 
age  is  used  to  compute  the  value  of  the 
early  retirement  benefit  and,  thus,  the 
total  vtlue  of  benefits  under  the  plan. 

Thia  document  amends  appendix  D  to 
replac^  Table  1-03  with  Table  1-04  in 
order  tb  provide  an  updated  correlation, 
appropriate  for  calendar  year  2004, 
between  the  amount  of  a  participant's 
benefi^  and  tiie  probability  that  the 
partick>ant  will  elect  early  retirement. 
Table  1-04  will -be  used  to  value  benefits 
with  valuation  dates  during 
_  year  2004. 

'BGC  has  determinedthat  notice 
of  and  public  comment  on  this  rule  are 
impraOticable  and  contrary  to  the  public 
interest.  Plan  administrators  need  to  be 
able  tn  estimate  accurately  the  value  of 
plan  benefits  as  early  as  possible  before 
initiatHig  the  termination  process.  For 
that  purpose,  if  a  plan  has  a  valuation 


in  pi 
calem 
The 


date  in  2004,  the  plan  administrator 
needs  the  updated  table  being 
promulgated  in  this  rule.  Accordingly, 
the  public  interest  is  best  served  by 
issuing  this  table  expeditiously,  without 
an  opportunity  for  notice  and  comment, 
to  allow  as  much  time  as  possible  to 
estimate  the  value  of  plan  benefits  with 
the  proper  table  for  plans  with  valuation 
dates  in  early  2004. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general-notice  of  proposed 
rulemaking  is  required  for  this 
regulation,  the  Regulatory  Flexibility 
Act  of  1980  doesnot  apply  (5  U.S.C. 
601(2)). 

List  of  SubieGts  in  29  CFR  Part  4M)44 

Pension  insurance.  Pensions. 

■-In  consideration  of  tiie  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4Q44--[AMENDEiq 

■  1.  The  autbodty  citation  for  part.4044 
continue  to  read  as  foUoEws: 

Authority:  29JJ.S.C.  1301(a),  1302(b)(3), 
1341, 1344, 1362; 

■  2.  Appendix  D  to  part  4044  is  amended 
by  removing  Table  1-03  and  adding  in  its 
place  Table  1-04  to  read  as  follows: 

Appendix  D  to  Part  4044.— Tables  Used 
To  Determine  Expected  Retirement  Age 


TABLE  1-04.— S^IECTION  OF  RETtREMErfT  RATE  CATEGORY 
[For  plans  with  valuation  dates  after  December  31 ,  2003,  and  before  January  1,  2005] 


,    ■  . 

t 

Participanf  s  Retirement  Rate  Category  is— 

Participant  reaches  URA  in  yei 

Low^if 

monthly 

benefit  at 

URA  is  less 

than— 

Medium^  if  monthly  benefit 
at  URA  is 

High3if 
monthly 
benefit  at 
URAis 
greater 
than— 

From 

To 

2005 _ 

473 
483 
494 
505 
516 
528 
540 
553 
566 
579 

473 
483 
494 
505 
516 
528 
540 
553 
566 
579 

2,000 
2,042 
2,087 
2,133 
2,182 
2,233 
2,284 
2,336 
2,390 
2,445 

2,000 

2006 

- 

2007  „ 

2,042 

2008 :.... 

2,087 
2,133 

2009 

2010 „ 

2,182 
2,233 

2011 

2012 

2,284 

2013  

- 

2,336 

2014  or  later  

— 1 1 1 . 1 

2,390 
2,445 

'  Table  11-^. 
2Table  II-B. 
3Table  II-C. 

t 
• 

Federal  Register /Vol.  68,  No.  230 /Monday,  December  1,  2003 /Rules  and  Regulations         67035 


Issued  in  Washington,  DC,  this  21st  day  of 
November,  2003. 

Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  03-29641  Filed  11-28-03;  8:45  am] 

BIUJNC  CODE  77W-01-I> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-091-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACnON:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We  are  annotmcing  our 
approval  of  an  amendment  to  the  West 
Virginia  surface  coal  mining  regulatory 
program  (the  West  Virginia  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  The  amendment  we  are  approving 
consists  of  changes  to  the  West  Virginia 
Surface  Mining  Reclamation  Rules  as 
contained  in  House  Bill  2663.  The 
amendment  is  intended  to  improve  the 
operational  efficiency  of  the  West 
Virginia  program. 
EFFECTIVE  DATE:  December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoxm,  Director,  Charleston 
Field  Office,  1027  Virginia  Street  East. 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158.  Internet: 
chfo@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II.  Submission  of  the  Amendment 
m.  OSM's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  SMCRA  permits  a 
State  to  assimie  primacy  for  the 
regulation  of  surface  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  progiam 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;  and 


rules  and  regiUations  consistent  with 
regidations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.  C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  in  the  January  21, 1981, 
Federal  Register  (46  FR  5915).  You  can 
also  find  later  actions  concerning  West 
Virginia's  program  and  program 
amendments  at  30  CFR  948.10,  948.12, 
948.13,  948.15,  and  948.16. 

11.  Submission  of  the  Amendment 

By  letter  dated  May  2,  2001 
(Administrative  Record  Nimiber  WV- 
1209),  the  West  Virginia  Department  of 
Environmental  Protection  (WVDEP) 
submitted  a  proposed  amendment  to  the 
West  Virginia  program.  The  program 
amendment  consists  of  changes  to  the 
West  Virginia  Surface  Mining 
Reclamation  Rules  at  Code  of  State 
Regulations  (CSR)  38-2,  as  amended  by 
House  Bill  2663. 

We  aimounced  receipt  of  the 
proposed  amendment  in  the  May  24. 
2001,  Federal  Register  (66  FR  28682).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  Number  WV-1213).  The  public 
comment  period  closed  on  June  25, 
2001.  At  the  request  of  two  commenters, 
we  extended  the  comment  period 
through  July  13,  2003  (Administrative 
Record  Numbers  WV-1222  and  WV- 
1223).  We  received  comments  from  four 
environmental  organizations  and  two 
Federal  agencies. 

We  did  not  request  comments  on  the 
proposed  changes  to  CSR  38-2- 
3.14.b.l2,  concerning  the  partial 
removal  of  coal  processing  refuse  piles, 
because  that  activity  pertains  to  the 
removal  of  coal  refuse  that  does  not 
meet  the  definition  of  coal.  In  1990,  we 
stated  that  "the  removal,  transport  and 
use  (without  onsite  reprocessing)  of  coal 
mine  refuse  which  does  not  meet  the 
definition  of  "coal"  set  forth  in  30  CFR 
700.5;  i.e.,  ASTM  Standard  D  388-77,  is 
not  subject  to  regulation  [imder 
SMCRA]."  55  FR  21314;  May  23,  1990. 
Therefore,  it  is  not  subject  to  regulation 
imder  SMCRA,  and  will  not  be 
considered  here.  We  note  that  the 
removal  of  abandoned  coal  refuse  piles 
was  the  subject  of  a  later  amendment 
that  was  addressed  in  a  final  rule  notice 
published  in  the  May  1,  2002,  Federal 


Regiatn-  (67  FR  21920)  (Administrative 
Record  Number  WV-1300). 

In  the  proposed  rule  notice  published 
on  May  24,  2001,  we  incorrecUy  stated 
that  the  definition  of  "cumidative 
impact  area"  at  CSR  38-2-2.39  is  new 
and  subject  to  public  comment.  The 
definition  of  "cumulative  impact  area" 
is  not  new,  and  is  already  part  of  the 
approved  West  Virginia  program. 

On  July  1 ,  2003,  WVDEP  sent  us  a 
letter  containing  clarification 
concerning  the  proposed  deletion  of  the 
definition  of  "ciunulative  impact,"  the 
addition  of  a  definition  of  "material 
damage  to  the  hydrologic  balance 
outside  the  permit  areas,"  and  the 
addition  of  a  provision  qualifying 
certain  coal  removal  during  reclamation 
as  government-financed  construction 
that  is  exempt  from  a  permit 
(Administrative  Record  Number  WV- 
1365).  The  State's  July  1,  2003,  letter 
was  in  response  to  questions  that  we 
posed  in  a  list  dated  February  26,  2003 
(Administrative  Record  Number  WV- 
1365).  We  announced  receipt  of  the 
State's  clarification  letter  in  the  Federal 
Register  on  July  31,  2003  (68  FR  44910). 
In  the  same  document,  we  reopened  the 
comment  period  to  provide  the  public 
an  opportunity  to  review  and  comment 
on  the  State's  letter  and  whether  the 
amendment,  as  further  clarified  in  the 
State's  letter  dated  July  1.  2003,  satisfies 
the  applicable  program  approval  criteria 
of  30  CFR  732.15  (Administi^tive 
Record  Number  WV-1369).  The  public 
comment  period  closed  on  August  15, 
2003.  At  the  request  of  a  Federal  agency, 
we  extended  the  public  comment  period 
through  August  29,  2003 
(Administrative  Record  Number  WV- 
1371).  We  received  comments  from 
three  environmental  organizations  and 
two  Federal  agencies. 

Several  of  the  proposed  changes  to  the 
West  Virginia  regulations  that  were 
submitted  as  part  of  this  amendment 
were  intended  to  address  required 
program  amendments  codified  in  the 
Federal  regulations  at  30  CFR 
948.16(xx),  (qqq),  (zzz).  (ffH),  (gggg), 
(hhhh),  (jjjj),  (nnnn)  and  (pppp).  We 
expedited  our  review  of  the  specific 
amendments  relating  to  those  required 
amendments  and  published  our 
decisions  on  them  in  the  Federal 
Register  on  May  1,  2002  (67  FR  21904). 
Specifically,  our  findings  on  the 
following  provisions  that  were 
submitted  with  this  amendment  and 
were  addressed  in  our  May  1,  2002, 
decision  include:  CSR  38-2-14.8.a.6 
{948.16(xx));  CSR  38-2-12.2.e   ' 
(948.16(qqq));  CSR  38-2-3.12.8.1 
(948.16(zzz));  CSR  38-2-16.2.C.4 
(948.16(fffiO):  CSR  38-2-16.2.C.4 
(948.16(gggg));  CSR  38-2-16.2.c4 
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(948.16(hhlih)):  CSR  38-2-12.4.e 
(948.16(jjjj));  CSR  38-2-3.14.a 
(948.16(nium));  and  CSR  38-2-24.4 
(948.16(pppp)).  Our  findings  on  the 
remaining  amendments  submitted  to  us 
on  May  2,  2001,  are  presented  below. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
pursuant  to  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.15  and  732.17 
concerning  the  proposed  amendments 
to  the  West  Virginia  program.  Any 
revisions  that  we  do  not  specifically 
discuss  below  concern  nonsubstantive 
wording  or  editorial  changes  and  are 
approved  here  without  discussion. 

l.CSR38-2-2i39    Definition  of 
"Cumulative  Impact" 

The  definition  of  "ciunulative 
impact"  at  CSR  38-2-2.39  is  being 
deleted.  The  deleted  definition  provided 
as  follows: 

2.39.  Cumulative  Impact  means  the 
hydrologic  impact  that  results  fronLthe 
cumulation  of  flows  from  all  coal  mining 
sites  to  common  channels  or  aquifers  in  a 
cumulative  impact  area.  Individual  mines 
within  a  given  cumulative  impact  area  may 
be  in  fidl  compUance  with  effluent  standards 
and  all  other  regulatory  requirements,  but  as 
a  result  of  the  co-minting  of  their  off-site 
flows,  there  is  a  cumulative  impact.  The  Act 
does  not  prohibit  cumulative  impacts  but  ~ 
does  emphasize  that  they  be  minimized. 
When  the  magnitude  of  cumulative  impact 
exceeds  threshold  limits  or  ranges  as 
predetermined  by  the  Division,  they 
constitute  material  damage. 

There  is  no  Federal  counterpart  to  the 
definition  of  "cumulative  impact"  at 
CSR  38^2-2.39  that  the  State  proposes 
to  delete.  Under  SMCRA  at  section  505, 
the  States  have  the  discretion  to  add 
laws  or  regulations  to  their  programs  as 
long  as  those  laws  or  regulations  are  not 
inconsistent  with  SMCRA.  Conversely, 
the  States  also  have  the  discretion  to 
remove  laws  or  regulations  from  their 
approved  programs  so  long  as  the 
removal  does  not  render  the  program 
inconsistent  with  SMCRA.  Therefore,' 
the  criterion  we  must  apply  in  deciding 
whether  to  approve  the  proposed 
deletion  is  whether  or  not  the  deletion 
would  render  the  West  Virginia  program 
less  stringent  than  SMCRA  or  less 
effective  than  the  Federal  regulations. 
That  criterion  is  different  than  the 
question  of  whether  the  deletion  of  the 
definition  of  "cumulative  impact"  may 
alter  the  existing  CHLA  process  in  West 
Virginia  in  a  way  that  is  adverse  to  some 
commenters'  interests  as  they  have 
asserted  (see  Section  IV,  Simunary  and 
Disposition  of  Comments).  Rather,  we 
are  rendering  a  decision  only  on  the 
question  of  whether  the  deletion  of  the 
definition  of  "cumulative  impact" 


reqm 
adefi: 


render^  the  West  Virginia  program  less 
stringent  than  SMCRA  or  less  effective 
than  toe  Federal  regulations. 

As  tMe  WVDEP  noted  in  its  July  1, 
2003,  ikter  to  OSM,  the  West  Virginia 
prograip  contains  a  coimterpart  to  the 
Federal  definition  of  "cumulative 
impactiarea."  That  definition  was 
determined  earlier  to  be  consistent  with 
the  coiinterpart  Federal  definition  of  the 
term  "(Jumiilative  impact  area"  at  30 
CFR  701.5.  The  West  Virginia  program 
also  ha$  approved  coimterparts  to  all  of 
ral  CHIA-related  requirements, 
se  provisions  are  not  at  issue 
wever,  there  is  no  Federal 
ent  that  State  programs  contain 
ition  of  "ciunulative  impact."  For 
these  reasons,  we  find  that  the  deletion 
of  the  definition  of  "cumulative  impact" 
does  not  render  the  West  Virginia 
program  less  stringent  than  SMCRA  nor 
less  eff  ictive  than  the  Federal 
regulat  ons  and  can  be  approved.  We 
express  no  further  opinion  on  whether 
or  how  the  deletion  of  this  definition 
may  al1  ar  the  current  CHIA  process  in 
West  Virginia,  because  such  procedural 
change$  are  within  the  State's  discretion 
imder  t  le  existing  Federal  regulations. 

2.  CSR  38-2-3.22.e    Cumulative 
Hydro!  tgic  Impact  Assessment  (CHLA) 

The  ( MA  provision  at  CSR  38-2- 
3.22.e  i ;  being  amended  by  adding  the 
foUowi  ig  definition  of  material  damage: 

3.22.e  .*  *  *  Material  damage  to  the 
hydrolo^c  balance  outside  the  permit  areas 
means  a)iy  long  term  or  permanent  change  in 
the  hyd^logic  balance  caused  by  surface 
mining  f  peration(s)  which  has  a  significant 
adverse  impact  on  the  capability  of  the 
affected  jwater  resource(s)  to  support  existing 
conditions  and  uses. 

Thert  is  no  Federal  counterpart  to  the 
proposed  State  definition  of  "material 
damage  to  the  hydrologic  balance 
outsidg  the  permit  areas."  Nor  is  there 
a  Fedeml  requirement  that  States 
develof  a  definition  of  material  damage. 
In  addition,  SMCRA  at  section  505(b) 
provides  that  any  State  statutory  or 
regulatory  provision  which  is  in  effect 
or  may  become  effective  after  the 
enactment  of  SMCRA  and  that  provides 
for  the  Control  and  regulation  of  surface 
miningjand  reclamation  operations  for 
which  jio  provision  is  contained  in 
SMCRA  shall  not  be  construed  to  be 
inconsistent  with  SMCRA.  In  a  Federal 
Regist^  notice  dated  September  26, 
1983,  QSM  addressed  comments  on  the 
Federal  CHIA  regulations  at  30  CFR 
780.2l(^  and  784.14(fl  (48  FR  43956). 
OSM  concluded  that,  because  the 
gauges  for  measuring  material  damage 
may  vaiy  fium  area  to  area,  and  even 
from  ooeration  to  operation,  the  criteria 
for  dett  rmining  material  damage  should 


be  left  to  the  States  (4d  FR  43956, 
43972-43973). 

It  is  expected  that  State  and  Federal 
regulatory  authorities  will  develop 
criteria  to  measure  material  damage  for 
the  purposes  of  the  CHIAs.  Currently, 
all  24  State  coal  regulatory  programs 
and  the  Federal  regulatory  programs  in 
Tennessee,  Washington,  and  the  Fedeiftl 
Indian  lands  program  have 
implemented  aOUA  process.  All  of 
these  programs  include  making 
decisions  on  whether  or  not  material 
damage  outside  the  permit  area  would 
occur.  As  such,  each  has  established 
some  basis  or  criteria  for  making  those 
decisions.  Seeking  Federal  approval  of 
such  criteria  is  discretionary,  and  many 
States  have  developed  and  applied  such 
criteria  without  OSM  approysd.  Only 
one  State  (Wyoming),  has  previously 
codified  a  definition  of  material  damage 
and  has  had  that  definition  approved  by 
OSM.  We  approved  Wyoming's 
definition  of  material  damage  in  the 
original  program  approval  on  November 
26, 1980,  as  follows:  "material  damage 
to  the  hydrologic  balance  is  a  significant 
long-term  or  permanent  adverse  change 
to  the  hydrologic  regime."  We  note  that 
Wyoming's  approved  definition 
includes  a  long-term  aspect  as  does  the 
proposed  West  Virginia  definition  of 
material  damage  to  the  hydrologic 
balance  outside  the  permit  areas. 

While  West  Virginia  has  submitted  its 
definition  of  material  damage  for 
approval,  that  action  does  not  alter  the 
fact  that  it,  like  any  other  State,  has  the 
discretion  to  develop  and  implement 
material  damage  criteria  without 
seeking  or  awaiting  OSM  approval  of 
that  criteria.  The  WVDEP's  Jvdy  1,  2003, 
letter  acknowledges  that  the  State 
intends  to  use  a  narrative-based  use 
standard  in  making  its  CHIAs  and  is 
asking  for  OSM  to  formally  sanction  that 
narrative-based  standard.  Furthermore, 
the  WVDEP  also  stated  in  its  July  1, 
2003,  letter,  that  the  State  approach  will 
consider  both  water  quality  numerical 
limits  and  water  resources  uses 
designated  hy  the  water  quality  . 
programs  in  making  the  CHIAs  required 
by  the  mining  program.  In  essence,  the 
State  proposes  to  adopt  both  a  use-based 
narrative  standard  and  a  numeric 
standard  for  evaluating  material  damage 
to  the  hydrologic  balance  under  its 
CHIA  process. 

As  mentioned  above  in  Finding  1,  the 
West  Virginia  program  has  approved 
counterparts  to  all  the  Federal  CHIA- 
related  requirements.  However,  there  is 
no  Federal  requirement  that  States  must 
develop  a  specific  definition  of  material 
damage.  The  proposed  definition  does 
not  on  its  face  negate,  supersede,  alter, 
or  conflict  with  any  of  the  approved 
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State  rules  related  to  the  CHIA  process 
or  their  Federal  counterparts.  For  these 
reasons,  we  find  that  the  proposed  State 
definition  of  material  damage  does  not 
render  the  West  Virginia  program  less 
stringent  than  SMCRA  nor  less  effective 
than  the  Federal  regulations  and  can  be 
approved. 

3.  CSR  38-2-3.31  Federal.  State, 
County,  Municipal,  or  Other  Local 
Government-Financed  Highway  or  : 

Other  Construction  Exemption 

By  submitting  the  following  changes 
on  May  1,  2002.  and  March  18,  2003, 
the  State  proposes  to  amend  CSR  38-2- 
3.31  (Administrative  Record  Numbers 
WV-1209  and  WV-1352). 

In  its  March  18,  2003,  amendment 
submittal,  subsection  3.31.a  is  amended 
to  provide  that,  "Fimding  at  less  than 
fifty  percent  (50%)  may  qualify  if  the 
construction  is  undertaken  as  an 
approved  government  reclamation 
contract."  We  announced  receipt  of  the 
proposed  amendment  to  subsection 
3. 31. a  in  a  proposed  rule  that  was 
published  in  the  Federal  Register  on 
April  14,  2003,  (68  FR  17898).  Although 
the  rest  of  the  submittal  has  been  acted 
upon,  we  have  not  rendered  a  decision 
on  the  proposed  amendment  to 
subsection  3. 31. a. 

Subsection  3.31.C  is  new,  and 
provides  the  following:  "Funding  less 
than  fifty  percent  (50%)  may  qualify  if 
the  construction  is  undertaken  as  part  of 
an  approved  reclamation  project  in 
accordance  with  WV  Code  §  22-3-28." 
This  amendment  was  submitted  on  May 
1,  2002,  and  is  intended  to  revise  the 
West  Virginia  program  to  add  the 
additional  flexibility  afforded  by  the 
revised  Federal  definition  of  the  term 
"government-financed  construction"  at 
30  CFR  707.5.  For  more  information 
concerning  the  revised  Federal 
definition  and  the  Federal  Abandoned 
Mine  Land  (AML)  Enhancement  Rule, 
see  the  February  12, 1999,  Federal 
Register  (64  FR  7469). 

In  its  July  1,  2003,  clarification  letter 
to  OSM,  WVDEP  stated  that  the  "change 
to  allow  coal  removal  in  conjunction 
with  a  reclamation  project  is  designed  to 
encourage/result  in  low  cost  or  no-cost 
reclamation  as  provided  for  in  the 
Federal  program  (see  30  CFR  707.5)." 
The  WVDEP  asserted  that  the  State  rule 
contains  the  same  language  as  the 
Federal  regulations,  except  that  the 
State  refers  to  the  W.  Va.  Code  and  the 
Federal  coimterpart  refers  to  title  IV. 
Indeed,  the  Federal  definition  of 
"Government-financed  construction"  at 
30  CFR  707.5  provides,  in  part,  that 
funding  at  less  than  50  percent  may 
qualify  if  the  construction  is  undertaken 
as  an  approved  reclamation  project 


under  title  IV  of  the  Act.  That  is,  the 
Federal  definition  of  "government- 
financed  construction"  limits 
government  funding  at  less  than  50 
percent  to  only  those  construction 
projects  that  are  undertaken  as  approved 
abandoned  mine  land  reclamation 
projects  under  title  IV  of  SMCRA. 

The  WVDEP  also  stated  that  the  W. 
Va.  Code  22-3-28(e)  is  a  subsection  of 
W.  Va.  Code  22-3-28.  Subsection  (e), 
the  WVDEP  stated,  is  the  only 
subsection  of  W.  Va.  Code  22-3-28  that 
mentions  government-financed 
reclamation.  Therefore,  the  WVDEP 
asserts,  it  is  obvious  that  subsection  (e) 
is  the  only  applicable  subsection  to 
which  the  proposed  CSR  38-2-3. 31(c) 
could  apply. 

The  WVDEP  is  currently  in  the 
process  of  revising  the  State  AML 
Reclamation  Plan  to  add  counterparts  to 
the  Federal  requirements  at  30  CFR 
874.17  which  require  specific 
consultations  and  concurrences  with  the 
Title  V  regulatory  authority  for  AML 
construction  projects  receiving  less  than 
50  percent  government  financing.  In 
addition,  the  WVDEP  intends  to  submit 
a  revision  to  the  State's  AML  rules 
diuing  the  2004  regular  legislative 
session  that  will  add  a  counterpart  to 
the  Federal  definition  of  "government- 
financed  construction"  at  30  CFR  707.5. 

As  discussed  in  the  February  9,  1999, 
May  5,  2000.  and  May  1,  2002.  Federal 
Register  notices,  we  deferred  taking 
similar  action  on  proposed  revisions  to 
the  State's  statutory  and  regulatory 
provisions  regarding  government- 
financed  construction  (64  FR  6201,  64 
FR  6204,  65  FR  26130  and  67  FR  21920). 
We  took  this  action  because  the  Federal 
AML  Enhancement  Rule  had  not  been 
finalized  and  the  State  had  not  amended 
its  rules.  Even  with  the  proposed 
changes  mentioned  above,  the  State  has 
not  completely  revised  its  rules  to 
include  all  of  the  AML  Enhancement 
requirements  at  30  CFR  707.5  and 
874.17.  In  addition,  in  a  recent  ruling, 
the  U.S.  Court  of  Appeals  concluded 
that  the  Federal  AML  Enhancement 
Rule  is  a  reasonable  interpretation  of 
SMCRA.  However,  the  Court  found  that, 
in  promulgating  the  rule,  OSM  issued 
an  interpretation  that  does  not  appear 
reasonable  and  remanded  the  case  for 
further  explanation.  See  Kentucky 
Resources  Council,  Inc.  v.  Gale  A. 
Norton,  Secretary  of  the  Interior,  U.S. 
District  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  Civil  Action  No. 
01-5263,  June  12.  2003.  Therefore,  we 
are  deferring  our  decision  on  the 
amendments  at  CSR  3&-2-3.31.a  and  c 
until  the  State  adds  counterparts  to  the 
Federal  regulations  at  30  CFTl  707.5  and 
874.17  as  discussed  above. 


4.  CSR  38-2-3.32.g.  Permit  Issuance- 
Unanticipated  Event  or  Condition 

This  provision  is  amended  by  adding 
new  language  at  the  end  of  the  existing 
one-sentence  paragraph,  and  by  adding 
three  new  subdivisions.  As  amended, 
the  provision  is  as  follows: 

3.32.g..The  prohibition  of  subdivision 
3.32.r,  shall  not  apply  to  a  permit  application 
due  to  any  violation  resulting  from  an 
unanticipated  event  or  condition  at  a  surface 
mine  eligible  for  remining  under  permit  held 
by  the  applicant  that  meets  the  requirements 
of  30  CFR  773.15(4}(i).  An  event  will  be 
presumed  to  be  unanticipated  for  purposes  of 
this  paragraph  if  it: 

3.32.g.l.  Arose  after  remining  permit  was 

issued. 
3.32.g.2.  Was  related  to  prior  mining;  and 
3.32.g.3.  Was  not  identified  in  the  remining 

permit. 

We  find  that  as  amended.  CSR  38-2- 
3.32.g  is  substantively  identical  to  and 
no  less  effective  than  the  Federal 
requirements  at  30  CFR  773.13  and  can 
be  approved.  We  note  that  the  proposed 
language  contains  a  citation  error,  in 
that  "30  CFR  773.15(4)(i)"  should  be 
"30  CFR  785.25."  ft  is  our 
understanding  that  the  citation  error 
will  be  corrected  at  a  future  date.  Our 
finding  that  this  provision  is  no  less 
effective  than  the  Federal  regulations  is 
based  upon  that  understanding. 

5.  CSR  38-2-5.2.a.  Intermittent  or 
Perennial  Stream  Buffer  Zone 

This  provision  is  amended  by  deleting 
the  words,  "normal  flow  or  gradient  of 
the  stream,  adversely  affect  fish 
migration  or  related  environmental 
values,  materially  damage  the."  In 
addition  the  words  "and"  and  "or  other 
environmental  resources"  are  added.  As 
amended,  the  provision  is  as  follows: 

5.2.a.  Intermittent  or  Perennial  Stream.  No 
land  within  one  hundred  feet  (100')  of  an 
intermittent  or  perennial  stream  shall  be 
disturbed  by  surface  mining  operations 
including  roads  unless  specifically 
authorized  by  the  Director.  The  Director  will 
authorize  such  opterations  only  upon  finding 
that  surface  mining  activities  will  not 
adversely  affect  the  water  quantity  and 
quality  or  other  environmental  resources  of 
the  stream  and  will  not  cause  or  contribute 
to  violations  of  appHcable  State  or  Federal 
water  quality  standards.  The  area  not  to  be 
disturbed  shall  be  designated  a  buffer  zone 
and  marked  accordingly. 

We  find  that  as  amended,  section  CSR 
38-2-5. 2.a.  is  substantively  identical  to 
and  no  less  effective  than  die 
counterpart  Federal  regulations  at  30 
CFR  816.57(a)(1)  and  (b)  and  can  be    . 
approved.  We  note  that  the  State 
coimterpart  to  the  Federal  regulations  at 
30  CFR  816.57(a)(2)  concerning  stream 
channel  diversions  was  previously 
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approved  and  is  located  at  CSR  38-2- 
5.3. 

6.  CSR  38-2-1 1.3.a.3.  Surety  Bonds 

This  provision  is  new,  and  provides 
«s  follows: 

11.3.a.3.  Surety  received  after  July  1.  2001, 
must  be  recognized  by  the  treasurer  of  state 
as  holding  a  current  certificate  of  authority 
from  the  United  States  Department  of  the 
Treasury  as  an  acceptable  surety  on  federal 
.bonds. 

There  is  no  counterpart  to  this  new 
State  provision  in  the  Federal  surface 

.  mining  regulations.  However,  before  a 
surety  company  can  issue  a  bond  for  a     - 
Federal  project,  it  must  be  certified  by 
the  U.S.  Department  of  the  Treasury.  For 
further  information,  see  Department  of 
the  Treasury's  Listing  of  Approved 
Sureties,  Department  Circular  570. 
Therefore,  we  find  that  the  new 
provision  does  not  render  the  West 
Virginia  program  inconsistent  with  the 

'  Federal  bonding  and  insurance 
regulations  at  30  CFR  part  800  and  can 
be  approved. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
State's  amendment  in  the  Federal 
Register  on  May  24,  2001  (66  FR  28682) 
(Administrative  Record  Number  WV- 
1213).  We  received  comments  from  the 
West  Virginia  Rivers  Coalition 
(Administrative  Record  Number  WV- 
1228),  and  combined  comments  from 
Hominy  Creek  Preservation  Association, 
Inc.,  Ohio  River  Valley  Environmental 
Coalition,  Inc.,  and  Citizen  Coal  Council 
.(Administrative  Record  Number  WV- 
1227).  We  also  asked  for  comments  on 
the  State's  clarification  le^er  in  the 
Federal  Register  on  July  31,  2003 
(Administrative  Record  Niunber  WV- 
1368).  By  letter  dated  August  15,  2003. 
the  Hominy  Creek  Preservation 
Association,  Inc.,  Ohio  River  Valley- 
Environmental  Coalition,  Inc.,  and 
Citizen  Coal  Council  submitted 
combined  comments  in  response  to  the 
WVDEF's  July  1.  2003,  letter  of 
explanation  concerning  the  CHIA 
amendments  (Administrative  Record 
Number  WV-1370). 

1.  A  commenter  stated  that,  despite 
the  State's  assertion  that  the 
amendments  become  effective  on 
August  1,  2001,  the  Federal  regulations 
provide  that  no  amendments  may  take 
effect  until  OSM  approves  the  c^iiange  as 
a  program  amendment.  We  concur  with 
this  comment.  According  to  the  Federal 
regulations  at  30  CFR  732.17(g) 
concerning  State  program  amendments, 
no  changes  to  laws  or  regulations  that 


make  i  ip  the  approved  State  program     - 
shall  t  ike  effect  for  purposes  of  a  State 
progra  m  until  approved  as  an 
amenc  ment.  However,  as  noted  above  in 
Findii  g  2,  because  the  Federal  rules  do 
not  de  ine  material  damage,  a  State  has 
discre  ion  to  develop  and  implement 
materi  al  damage  criteria  without 
seekin  i  or  awaiting  OSM  approval  of 
that  CI  iteria. 

2.  A  commenter  asserted  that  the  State 
did  not  include  a  "reasoned  analysis"  as 
to  wh]  it  was  making  the  changes  to 
delete  the  deHnition  of  "cumulative 
impac  "  at  CSR  38-2-2.39  and  to  add 
the  de  inition  of  "material  damage  to 
the  hy  Irologic  balance  outside  the 
permii  area"  at  CSR  38-2-3. 22.e. 
Despit  3  its  July  1,  2003,  clarification 
letter,  he  commenter  asserted,  the  State 
has  sti  1  not  offered  a  rational 

explai  ation  for  the  proposed 
amenc  ment.  This  comment  is  beyond 
the  sc<  pe  of  our  criteria  in  approving 
propoj  ed  State  program  amendments. 
Wheth  er  or  not  the  State  has  provided 
a  "reaj  oned  analysis"  of  proposed 
change  s  is  an  issue  for  the  State 
rulemi  king  process.  Our  criterion  is 
only  t(  the  issue  of  whether  or  not  the 
propo!  ed  changes  are  consistent  with 
the  Fe  leral  requirements. 

3.  A  commenter  stated  that  the 
definil  ion  of  "cumulative  impact"  at 
CSR  3i  i-2-2.39  is  needed  because  the 
term  "  :umulative  impact"  is  used  at 
CSR  31  i-2-3.32.d.5.  Subsection  3.32.d.5 
provi(Es  that  no  permit  application  or 
signifif:ant  revision  may  be  approved 
until,  Among  other  things,  the  WVDEP 
has  made  an  assessment  of  the  probable 
"cumiuative  impacts"  of  all  anticipated 
coal  mining  on  the  hydrologic  balance 
in  the  cumulative  impact  area,  and  has 
determined  that  the  proposed  operation 
has  be  sn  designed  to  prevent  material 
damag  i  to  the  hydrologic  balance 
outsid !  the  permit  area.  The  commenter 
stated  that  for  CSR  38-2-3.32.d.5  to 
retain  jneaning,  the  term  "cumulative 
impacj"  must  continue  to  be  defined. 
We  di^gree  with  this  comment,  because 
the  St^e  retains  the  definition  of 
"cumiiative  impact  area"  at  CSR  38-2- 
2.39,  which  explains  the  concept  of 
ciunulative  impact  to  mean  the  area, 
including  the  permit  area,  within  which 
impacts  resulting  from  the  proposed 
operation  may  interact  with  the  impacts 
of  all  aiticipated  mining  on  surface  and 
grounawater  systems.  As  addressed  in  a 
prior  approval,  the  State's  definition  of 
cumulative  impact  area  is  substantively 
identi(jal  to  the  Federal  definition  of 
cumulative  impact  area  at  30  CFR  701.5. 

The  pommenter  stated  that  the 
definition  of  "cumulative  impact"  is 
also  important  because  it  clarifies  that 
"indiv  dual  mines  within  a  given 


cumulative  impact  area  may  be  in  full 
compliance  with  effluent  standards  and 
all  other  regidatory  requirements,  but  as 
a  result  of  the  co-mingling  of  their  off- 
site  flows,  there  is  ctunulative  impact." 
By  deleting  the  definition,  the 
commenter  asserted,  this  clarification  is 
omitted  from  the  rules,  making  it  more 
difficult  in  the  futiu-e  to  hold  individual 
mines  accountable  if  they  impact  nearby 
water  resources.  In  response,  despite  the 
deletion  of  the  definition  of  "cumulative 
impact,"  the  WVDEP  continues  to 
require,  at  CSR  38-2-14.5,  that  all 
surface  mining  and  reclamation 
activities  shall  be  conducted  to  prevent 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area.  In  its 
July  1,  2003,  letter,  the  WVDEP  stated 
that  it  will  consider  the  numerical  limits 
and  water  resource  use  designated  by 
the  water  quality  programs  to  make  its 
CHLAs.  As  discussed  above  in  Finding 
1,  the  deletion  of  the  definition  of 
"cumulative  impact"  does  not  render 
the  West  Virginia  program  less  effective 
than  the  Federal  regulations  which  do 
not  contain  a  definition  of  "cumulative 
impact." 

In  addition,  the  commenter  stated,  the 
original  definition  of  "cumulative 
impact"  requires  that  ciunulative 
impacts  be  minimized.  The  proposed 
deletion,  the  commenter  stated,  does 
away  with  this  goal,  further  weakening 
the  proposed  new  regulations.  We 
disagree.  The  State  performance 
standards  at  CSR  38-2-14.5  concerning 
hydrologic  balance  provide  that  all 
surface  mining  and  reclamation 
'  activities  shall  be  conducted  to 
minimize  the  disttubance  of  the 
hydrologic  balance  within  the  permit 
and  adjacent  area,  and  to  prevent 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area. 

The  commenter  also  stated  that  the 
deletion  of  the  definition  of  "cumulative 
impact"  at  CSR  38-2-2.39  and  the 
addition  of  the  definition  of  "material 
damage  to  the  hydrologic  balance"  at 
CSR38-2-3.22.e.  combine  to  redefine 
"material  damage."  The  commenter 
stated  that  the  proposed  definition  of 
"material  damage  to  the  hydrologic 
balance"  refers  to  "existing  conditions 
and  uses"  without  stating  whether  this 
phrase  refers  to  "existing  uses"  as 
defined  in  the  Clean  Water  Act  (CWA) 
or  a  plain  English  definition  such  as 
"those  conditions  ciurently  foimd."  ff  a 
new  definition  of  "material  damage"  is 
to  be  adopted,  it  should  be  clearly  tied 
to  "existing  uses"  and  "designated 
uses"  as  defined  in  the  CWA,  the 
commenter  stated.  In  response,  the 
State's  July  1,  2003,  letter  clearly  links 
"existing  uses"  to  the  State's  legislative 
rule  at  CSR  46-1  concerning 
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requirements  governing  stream  uses  and 
numerical  water  quality  standards  that 
apply  to  those  streams.  While  the 
proposed  definition  of  material  damage 
only  mentions  existing  uses,  the  State's 
water  quality  standards  at  CSR  46-1 
take  into  consideration  both  existing 
and  designated  uses  of  streams. 
Therefore,  as  required  by  CSR  46-1, 
both  existing  and  designated  uses  will 
be  considered  when  determining  what 
constitutes  material  damage  to  the 
hydrologic  balance.  In  any  case,  such 
changes  are  within  the  discretion  of  the 
State  under  the  Federal  regulations. 

The  commenter  stated  that  if  OSM 
approves  a  new  definition  of  "material 
damage,"  it  should  be  modified  as 
follows:  "Material  damage  to  the 
hydrologic  balance  outside  the  permit 
areas  means  any  long  term  or  permanent 
change  in  the  hydrologic  balance  caused 
by  siuface  mining  operation(s)  which 
has  a  significant  adverse  impact  on  the 
capability  of  the  affected  water 
resource(s)  to  support  existing  uses  and 
designated  uses  as  defined  by  the  Clean 
Water  Act  and  as  implemented  by  the 
state's  water  quality  standards." 
Otherwise,  the  commenter  stated,  the 
definition  as  currently  written  would 
have  as  a  goal  the  maintenance  of 
existing  conditions — even  if  impacted 
Water  bodies  are  already  impaired — 
rather  than  the  goal  of  protecting 
existing  and  designated  uses  as  required 
by  the  Clean  Water  Act.  The  proposed 
changes  would  facilitate  the  further 
degradation  of  polluted  streams,  the 
commenter  asserted.  In  response,  we 
believe  that  the  State  has,  as  explained 
in  its  July  1,  2003,  letter,  linked  its 
CHIA  requirements  to  the  States 
identified  uses  of  West  Virginia  streams 
and  the  niunerical  water  quality 
standards  that  apply  to  those  streams. 
Therefore,  the  State  will  consider  both 
existing  and  designated  uses  when 
making  its  determination  of  material 
damage. 

4.  A  conunenter  stated  that  the 
deletion  of  the  definition  of  "cvmiulative 
impact"  would  authorize  WVDEP  to 
perform  CHIAs  that  do  not  predetermine 
threshold  limits  or  ranges  in  defining 
material  damage  and  that  do  not  include 
each  applicable  numeric  water  quality 
standard  and  effluent  limitation  among 
those  limits  and  ranges.  These 
amendments,  the  commenter  stated,  are 
not  in  accordance  with  the  provisions  of 
SMCRA,  nor  are  they  consistent  with 
the  Federal  regulations  governing 
hydrologic  protection.  The  changes  thus 
fail  to  meet  the  criteria  for  approval  set 
forth  at  30  CFR  732.15(a)  and 
732.17(h)(lO),  the  cornmenter  stated. 
The  commenter  also  stated,  in  response 
to  the  WVDEP's  Jvdy  1,  2003,  letter,  that 


it  is  essential  that  WVDEP  set  forth 
some  objective  criteria  to  use  in 
performing  CHIA's.  Unless  WVDEP  sets 
specific  limits  or  ranges  of  cumulative 
impact  (whether  based  on  biological, 
chemical,  or  other  parameters),  there 
can  be  no  "objective  criteria"  to 
determine  whether  a  surface  coal 
mining  operation  has  or  has  not 
materially  damaged  the  "use"  of  a  water 
body.  Indeed,  the  commenter  stated,  to 
implement  effectively  the  "use"-based 
material  damage  standard  that  WVDEP 
proposes,  the  agency  will  necessarily 
have  to  establish  threshold  limits  or 
ranges  of  parameters  that  measure  actual 
stream  "use"  in  order  to  determine 
objectively  whether  the  hydrologic 
effect  of  a  particular  operation  meets  or 
violates  any  narrative  "use"  standard  in 
46  CSR  1.  At  a  minimum,  the 
commenter  stated,  monitoring  plans  for 
permits  approved  on  the  basis  of  a 
biologically-based  "use"  standard 
would  necessarily  have  to  establish 
specific  thresholds  and  ranges  of 
biological  activity  in  making  such 
determinations.  Thus,  repeal  of  the 
current  requirement  to  predetermine 
"threshold  limits  or  ranges"  of 
cumulative  impact  that  constitute 
material  damage  to  the  hydrologic 
balance  cannot  be  justified  by  either  the 
goal  of  establishing  "objective  criteria" 
or  the  goal  of  shifting  to  use-based 
standard  for  material  damage. 

We  disagree  with  the  assertion  that 
the  proposed  changes  are  not  consistent 
with  SMCRA  or  the  Federal  regulations. 
It  is  om-  understanding  that  under  the 
proposed  amendments,  the  WVDEP  will 
conduct  CHIAs  by  considering  the  West 
Virginia  legislative  rules  at  CSR  46-1  to 
identify  both  the  existing  and 
designated  uses  and  the  established 
numerical  water  quality  standards  for 
the  streams  and  stream  segments  in  the 
cumulative  impact  area.  The  numerical 
water  quality  standards  identified  in 
CSR  46-1  are,  as  WVDEP  stated  in  its 
July  1,  2003,  letter,  intended  to  protect 
the  respective  stream  uses  that  are 
identified  in  CSR  46-1.  Therefore,  it  is 
the  numerical  water  quality  standards 
that  are  the  objective  criteria  that  the 
WVDEP  will  use  in  its  assessment  of 
whether  the  proposed  mining  operation 
is  designed  to  prevent  material  damage 
outside  the  permit  area  in  accordance 
with  CSR  38-2-3.22.e.  As  noted  in  its 
July  1,  2003,  letter,  the  State  also  plans 
to  adopt  a  use-based  narrative  standard 
to  assess  material  damage  to  the 
hydrologic  balance.  The  WVDEP  stated 
that  this  approach  considers  the 
niunerical  limits  and  water  resource  use 
designated  by  the  water  programs  when 
making  CHIAs.  In  any  case.  West 


Virginia  has  the  discretion  under  the 
Federal  regulations  to  establish  or 
modify  its  CHIA  prdcess,  without 
seeking  OSM's  approval,  so  long  as  it 
remains  consistent  with  Federal 
regulations.  Therefore,  to  the  extent  that 
these  changes  may  broaden  the  State's 
discretion  in  its  CHIA  process,  it  is  still 
consistent  with  Federal  regulations. 

The  commenter  also  stated  that,  at  a 
minimum,  OSM  must  require  WVDEP  to 
explain  how  the  WVDEP  will  require 
permittees  to  monitor  affected  water 
bodies  in  a  maimer  that  produces  data 
that  can  be  "used  to  determine  the 
impact  of  the  operation  on  the 
hydrologic  balance"  as  CSR  38-2-3. 22.g 
and  38-2-3. 22.h  require.  The  proposed 
shift  to  a  "use"-based  definition  of 
material  damage  appears  to  make 
irrelevant  any  measurement  of  the 
chemical  or  physical  parameters 
mentioned  in  the  hydrologic  monitoring 
provisions  of  the  approved  program, 
because  those  parameters  do  not  (at 
least  directly)  measure  changes  in  the 
capability  of  a  water  body  to  support  a 
specific  "use."  Since  WVDEP  does'not 
propose  a  change  in  the  specifically 
required  monitoring  parameters,  the 
commenter  stated,  how  will  the  WVDEP 
ensure  that  permittees  develop 
meaningful  data  for  determining 
whether  material  damage  has  occurred? 
In  response,  the  State's  shift  to  a  "use"- 
based  definition  of  material  damage 
does  not  mean  that  the  State  has 
abandoned  the  use  of  niunerical  water 
quahty  standards.  Rather,  the  WVDEP 
has  indicated  that  the  State  is  using  the 
"use"  designations  of  West  Virginia 
streams  as  identified  in  CSR  46-1  to 
identify  the  designated  use  of  a  stream 
or  stream  segment,  and  to  determine  the 
numerical  water  qucdity  standards  for 
those  streams  and  stream  segments.  The 
use  of  CSR  46-1  allows  the  WVDEP 
CHIA  reviewers  to  clearly  identify  the 
numerical  water  quality  standards  for 
West  Virginia  streams.  The  WVDEP 
stated  in  its  July  1,  2003,  letter  that  the 
State  rules  provide  a  narrative  standard, 
based  upon  use,  for  the  reviewers  to 
apply  when  making  CHIA  findings. 

"The  commenter  stated  that,  as  noted 
in  detail  in  their  initial  comments  on 
the  proposed  amendments  (see 
Administrative  Record  Number  WV- 
1227),  the  proposed  deletion  of  the 
"cumulative  impact"  definition  appears 
aimed  at  eliminating  rather  than 
establishing  "objective  criteria"  for 
determining  whether  a  mining  operation 
causes  material  damage  to  the 
hydrologic  balance.  The  commenter  also 
stated  that  without  the  existing 
requirement  to  predetermine  threshold 
limits  or  ranges,  WVDEP's  proposed 
definition  of  "material  damage" 
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establishes  decidedly  subjective  criteria 
that  will  imquestionably  prove 
unenforceable.  We  disagree  with  this 
conunent,  because  the  State  regulations 
at  CSR  46-1  clearly  identify  the  specific 
numerical  water  quality  standards  that 
apply  to  West  Virginia's  streams  and 
stream  segments. 

The  commenter  also  stated  that  none 
of  the  terms  used  in  the  definition  of 
"material  damage"  (such  as  "long 
term,"  "permanent,"  and  "capability") 
is  an  objective  criterion.  Even  if  WVDEP 
had  defined  these  terms,  the  commenter 
stated,  the  WVDEP's  definitions  of  the 
-terms  would  not  have  necessarily 
precluded  the  West  Virginia  Surface 
Mine  Board  or  the  West  Virginia  courts 
bom  settling  on  different  definitions. 
The  vague  natiue  of  the  terms  in  the 
proposed  "material  damage"  definition 
requires  OSM  to  conclude  that  approval 
of  the  proposed  program  amendments 
would  render  the  West  Virginia  program 
less  effective  than  its  Federal 
counterpart.  First,  there  is  no  Federal 
counterpart  to  the  proposed  definition, 
nor  is  there  a  Federal  requirement  that 
the  State  establish  objective  criteria,  or 
submit  them  to  OSM  for  approval.  We 
agree  with  the  comment  that  some  of  the 
words  in  the  definition  of  "material 
damage  to  the  hydrologic  balance 
outside  the  permit  areas"  may  appear  to 
be  vague  and  subject  to  interpretation. 
However,  the  numerical  water  quality 
standards  presented  in  the  regulations  at 
CSR  46-1 ,  which  take  into 
consideration  stream  uses,  are  clear. 
Therefore,  despite  theyagueness  of 
some  words  in  the  definition,  the  State 
has  clear  numeric  and  use  based 
standards  that  the  WVDEP  has  stated  it 
will  consider  when  performing  a  CHIA 
determination. 

In  referring  to  the  statements  in  the 
WVDEP's  July  1,  2003,  letter,  the 
commenter  stated  that  nothing  in  the 
rulemaking  record  supports  the 
WVDEP's  suggestion  that  the  existing 
"cumulative  impact"  definition  leaves 
"the  threshold(s)  to  be  assigned  to  the 
unguided  discretion  of  an  individual 
reviewer."  In  actual  practice,  when 
WVDEP  reviewers  have  assigned 
"threshold  limits  or  ranges"  under  the 
existing  regulation,  they  have  drawn 
them  firom  the  established  numeric  West 
Virginia  water  quality  standards  in 
Appendix  E  to  CSR  46-1.  WVDEP  cites 
not  even  one  instance,  the  commenter 
stated,  in  which  an  "individual 
reviewer"  has  assigned  any  "threshold" 
that  does  not  appear  in  Appendix  E.   ~ 
Even  if  there  have  been  such  instances, 
the  rational  remedy  woiild  be  to  confine 
the  assignable  threshold  limits  or  ranges 
to  those  set  forth  in  Appendix  E,  rather 
than  doing  away  with  limits  or  ranges 


altogether.  An  unrealized  potential  for 
abuse  (|oes  not  constitute  a  rational 
justificdtion  for  repealing  West 
Virginia's  "cumulative  impact" 
definition,  particularly  in  view  of  the 
State's  ability  to  prevent  abuse  without 
doing  i  way  with  "threshold  limits  or 
ranges'  entirely,  the  commenter  stated. 
The  coi  nmenter  is  seeking  OSM 
interve  ition  into  the  innerworkings  of 
the  Sta  e's  CHIA  process  that  Federal 
regulat  ons  have  left  to  the  discretion  of 
the  Stales.  In  response,  this  comment 
acknowledges  VVVDEP's  current  reliance 
on  the  water  quality  standards  in 
Appenflix  E  of  CSR  46-1.  We  believe 
that  thiB  is  what  the  WVDEP  stated  that 
it  will  Ao  as  part  of  its  CHLA  process  in 
its  Julyll,  2003,  letter.  That  is,  it  stated 
that  "[t|he  WVDEP  approach  considers 
the  nuiiierical  limits  amd  water  resource 
use  designated  by  the  water  quality 
programs  to  make  the  assessment 
requiroi  by  the  mining  program." 
Jlequiring  all  CHLA  reviewers  to  use  the 
specifi^  standards  at  CSR  46-1  should 
also  eliminate  WVDEP's  concern  that 
such  smndards  would  be  developed 
individually  by  the  unguided  discretion 
of  individual  reviewers. 

The  iommenter  stated  that  WVDEP's 
claim  ttat  the  proposed  program 
amendments  will  prevent  development 
or  utili  nation  of  thresholds  or 
param«  ters  for  effluent  discharges  other 
than  th  jse  established  by  the  CWA 
program  is  a  complete  non  sequitur.  The 
threshold  limits  or  ranges  required  by 
the  current  definition  of  "cumulative 
impact)'  concern  determinations  of 
"material  damage  to  the  hydrologic 
balanc^."  When  predetermined,  such 
threshc  Id  limits  or  ranges  apply  to  the 
water  c  uality  of  water  bodies  that 
receive  effluent  discharges  fi-om  surface 
coal  m:  ning  and  reclamation  operations, 
not  to  t  ffluent  discharges  themselves. 
Thus,  i  is  irrational  to  suggest  that 
abandc  [unent  of  the  requirement  to 
predete  rmine  threshold  limits  and 
ranges  jreclude  development  or 
utilizat  ion  of  thresholds  or  parameters 
for  effl  lent  discharges  that  might  prove 
incons:  stent  with  the  CWA.  Moreover, 
the  con  unenter  stated,  even  if 
predet«  rmination  of  "threshold  limits  or 
ranges'  might  conceivably  dictate 
effluent  limitations  that  conflict  with 
West  Virginia's  program  under  the 
CWA,  me  only  rational  solution  to  that 
problem  would  be  to  confine  the 
selection  of  limits  or  ranges  to  those  that 
are  consistent  with  proper 
impleiAentation  of  the  CWA,  not  to 
abandoi  threshold  limits  or  ranges 
altogether.  In  response,  we  believe  that 
by  com  idering  the  numerical  water 
quality  standards  in  CSR  46-1,  as  the 


WVDEP  so  indicated  in  its  July  1,  2003. 
letter,  the  WVDEP  is  in  effect  confining 
its  consideration  to  those  water  quality 
standards  that  are  consistent  with 
proper  implementation  of  the  CWA. 
Furthermore,  the  State's  water  quality 
standards  protect  both  aquatic  life  and 
human  health  by  designating  uses  and 
establishing  specific  parameters  and 
limits  or  ranges  to  protect  such  uses 
during  mining. 

The  commenter  stated  that,  absent  a 
showing  that  the  State's  enforcement  of 
SMCRA's  hydrologic  protection 
requirements  has  suffered  from  the 
absence  of  a  "use"-based  material 
damage  definition  (rather  than  non- 
enforcement  of  the  existing  "cumulative 
impact"  definition),  the  WVDEP's  desire 
to  shift  to  the  sort  of  definition  it 
previously  rejected  (and  which  OSM 
has  found  inappropriate  for  inclusion  in 
its  national  r^ulations,  the  commenter 
stated)  is  arbitrary  and  capricious,  the 
commenter  stated.  We  disagree  with  this 
comment.  As  we  stated  above  in 
Finding  2,  OSM  concluded  that,  because 
thegi)uges  for  measiuing  material 
damage  may  vary  fi'om  area  to  area,  and 
fi-om  operation  to  operation,  the  criteria 
for  determining  material  damage  should 
be  left  to  the  States  (48  FR  43956, 
43972-43973;  September  26, 1983).  It  is 
not  inappropriate  for  the  State  to  amend 
its  procedures  or  criteria  for  performing 
CHIAs  and  to  amend  those  procedures 
as  it  deems  necessary.  Seeking  Federal 
approval  of  CHIA  criteria  is 
discretionary. 

5.  A  commenter  stated  that  WVDEP's 
perceived  need  to  establish  a  definition 
of  "material  damage"  that  is  consistent 
with  the  administration  and 
implementation  of  West  Virginia's 
counterpart  to  the  Clean  Water  Act, 
while  rational  in  and  of  itself,  does  not 
provide  a  rational  justification  for 
repealing  the  definition  of  "cumulative 
impact"  or  shifting  to  an  exclusively 
"use"-based  definition  of  material 
damage.  The  commenter  stated  that 
West  Virginia  has  adopted  numeric 
water  quality  standards  that  function 
hand-in-glove  with  the  State's  narrative, 
"use "-based  water  quality  criteria.  The 
only  rational  method  of  ensuring  that 
the  CHIA  process  and  enforcement  of 
SMCRA's  hydrologic  protection 
requirements  are  consistent  with  the 
administration  and  implementation  of 
West  Virginia's  coxmterpart  to  the  Clean 
Water  Act,  the  commenter  stated,  would 
be  to  confine  the  "threshold  limits  or 
ranges"  that  WVDEP  may  predetermine 
under  the  "cumidative  impact" 
definition  to  (1)  The  muneric  water 
quality  standards  applicable  to  each 
affected  water  body  and  (2)  such 
additional  limits  or  ranges  as  WVDEP 
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may  determine  necessary  to  enforce 
applicable  narrative  water  quality 
criteria.  Here  again,  the  conunenter 
stated,  the  perceived  need  to  ensure 
compatibility  with  the  Clean  Water  Act 
simply  does  not  justify  doing  away  with 
"threshold  limits  or  ranges"  that  are  an 
integral  part  of  the  State's  program 
under  the  Clean  Water  Act.  hi  response, 
as  we  stated  above  in  Finding  2,  the 
WVDEP's  July  1.  2003,  letter 
acknowledges  that  the  State  intends  to 
use  a  narrative-based  use  standard  in 
making  its  CHlAs.  The  WVDEP  also 
stated  in  its  July  1,  2003,  letter,  that  the 
State  approach  will  consider  both  water 
quality  numerical  limits  and  water 
resources  uses  designated  by  the  water 
quality  programs  in  making  the  CHIA 
required  by  the  nuning  program. 

6.  A  commenter  statea  that  Congress 
imposed  the  CHIA  requirement  to 
ensure  that  regulatory  authorities  do  not 
approve  permit  applications  for  mines 
that  would  make  worse  pollution 
overloads  that  already  exist.  Congress 
certainly  intended,  the  conunenter 
stated,  that  SMCRA  regulatory 
authorities  would  perform  CHIAs  and 
make  material  damage  findings  that  are 
consistent  with  the  letter  and 
underlying  purpose  of  section  303(d)  of 
the  Clean  Water  Act,  33  U.S.C.  1313(d), 
which  requires  the  imposition  of 
sharply  reduced  effluent  limits  or  the 
denial  of  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  in 
order  to  restore  the  quality  of  streams 
overloaded  with  pollutants.  The 
commenter  referred  to  30  U.S.C. 
1292(a)(3)  (requiring  construction  of 
SMCRA  to  avoid  superseding, 
amending,  modifying,  or  repealing  the 
Clean  Water  Act). 

In  response,  the  WVDEP's  July  1, 
2003,  letter  did  not  address  the  specific 
points  made  here  by  the  commenter. 
However,  CSR  46-1  clearly  sets  forth 
the  numerical  water  quality  standards 
for  streams  and  stream  segments  in  West 
Virginia.  Additionally.  CSR  46-1  does 
not  provide  for  or  allow  the  discharge  of 
pollutants  that  would  make  worse 
pollution  overloads  that  already  exist. 
Furthermore,  CSR  38-2-14.15.b.  like  30 
CFR  816/817.42,  clearly  provides  that 
discharges  from  areas  disturbed  by 
surface  mining  shall  not  violate  effluent 
limitations  or  cause  a  violation  of 
applicable  water  quality  stcindards. 
Therefore,  we  cannot  agree  that  it  is  the 
WVDEPs  intention  to  allow  discharges 
from  mines  that  would  not  comply  with 
effluent  limitations  or  make  worse 
pollution  overloads  that  already  exist. 

7.  A  commenter  stated  that  approval 
of  the  amendments  at  CSR  38-2-2.39 
and  CSR  38-2-3.22.e.  would  impair  or 
preclude  effective  citizen  participation 


in  and  OSM  oversight  of  the 
administration  and  enforcement  of  the 
West  Virginia  program.  The  conunenter 
asserts  that  the  amendments  at  CSR  38- 
2-2.39  and  CSR  38-2-3.22.e.  replace 
predetermined,  quantitative  material 
damage  criteria  with  a  vague,  subjective 
definition  that  would  surely  confound 
any  citizen's  effort  to  independently 
detect  or  prove  a  violation  of  the 
standard.  The  cost  and  restricted 
availability  of  experts  whom  a  citizen 
would  necessarily  have  to  retain  in  any 
attempt  to  prove  a  violation  of  such  an 
amorphous  standard  will  almost  certain 
chill  public  participation  in  its 
enforcement  well  below  the  freezing 
level. 

We  disagree  with  this  comment.  None 
of  the  amendments  that  the  State  is 
proposing  affect  in  any  way  the  public 
participation  provisions  of  the  approved 
West  Virginia  program.  In  addition,  as  it 
stated  in  its  July  1,  2003,  letter,  the 
WVDEP  will  consider  the  existing  and 
designated  uses  and  numerical  water 
quality  standards  for  West  Virginia 
streams  and  stream  segments  at  CSR  46- 
1  when  making  CHIAs.  These  numerical 
water  quality  standards  are  the 
predetermined,  quantitative  standards 
with  specific  parameters  and  limits  or 
ranges  that  WVDEP's  CHIA  reviewers 
will  consider  in  making  CHIA 
determinations,  and  that  the  public  can 
use  to  monitor  compliance. 

8.  One  commenter  addressed  the 
amendments  to  CSR  38-2-5.2 
concerning  intermittent  or  perennial 
streams.  The  commenter  stated  that, 
"the  changes  delete  three  explicit 
requirements,  and  substitute  in  their 
place  the  requirement  that  the  activities 
will  not  adversely  affect  "the  water 
quantity  and  quality  or  other 
environmental  resources  of  the  stream'." 
The  commenter  stated  that  the  amended 
rule  is  sufficiently  vague  that  the 
practice  of  burying  intermittent  or 
perennial  streams  may  arguably  be 
approvable  by  the  WVDEP.  because 
burying  streams  would  not  directly 
contradict  the  letter  of  the  rule.  The 
commenter  stated  that,  "this  clear 
attempt  to  weaken  the  existing  rule 
should  be  disapproved." 

As  we  discussed  above  in  Finding  5, 
we  have  determined  that  as  amended, 
the  revisions  to  section  CSR  38-2-5. 2. a. 
concerning  intermittent  or  perennial 
streams  render  that  provision 
substantively  identical  to  the 
counterpart  Federal  regulations  at  30 
CFR  816.57(a)(1)  and  (b).  Therefore,  we 
found  that  the  amendments  can  be 
approved.  We  also  noted  in  Finding  5, 
that  the  State  counterpart  to  the  Federal 
regulations  at  30  CFR  816.57(a)(2) 
concerning  stream  channel  diversions 


was  previously  approved  and  is  located 
at  CSR  38-2-5.3. 

Federal  Agency  Comments 

Under  30  CFR  732. 17(h){ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendments  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  West  Virginia 
program  by  letters  dated  May  30,  2001 
and  July  25.  2003  (Administrative 
Record  Numbers  WV-1215  and  WV- 
1367,  respectively). 

By  letter  dated  June  25,  2001 
(Administrative  Record  Number  WV- 
1224),  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  provided  the 
following  comments. 

1.  CSR  38-2-2.39    Definition  of 
Ciunulative  Impact 

The  USFWS  stated  that  the  deletion  of 
the  definition  of  "cumulative  impact"  as 
meaning  the  hydrologic  impact  that 
results  from  the  cumulation  of  flows 
from  all  coal  mining  sites  to  common 
channels  or  aquifers  is  a  serious  concern 
to  the  USFWS.  The  USFWS  also  stated 
that  it  is  also  concerned  with  the 
deletion  of  the  language  of  that 
definition  that  states  cumulative  impact 
should  be  minimized. 

The  USFWS  stated  that  cumulative 
impact  assessments  are  required  by  the 
National  Enviroiunental  Policy  Act 
(NEPA)  and  by  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  requiring  agencies  to 
address  cumulative  effects.  As  stated  in 
the  CEQ  regulations  for  implementing 
NEPA,  the  USFWS  stated,  cumulative 
effects  are  defined  as  the  impact  on  the 
environment  which  results  from  the 
incremental  impact  of  the  action  when 
added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions 
regardless  of  what  agency  or  person 
undertakes  such  other  actions.  "We 
have  ongoing  concern."  USFWS  stated, 
"for  the  cumulative  impacts  occurring 
from  individual  mountaintop  mining 
operations  on  the  ecological  functioning 
of  entire  watersheds  and  believe  that  the 
law  should  address  this  very  important 
Issue  more  thoroughly  rather  than  with 
less  scrutiny."  The  USFWS 
recommended  that  these  changes  not  be 
approved. 

In  response,  the  deletion  of  the 
definition  of  "cumulative  impact"  does 
not  mean  that  the  WVDEP  will  not  be 
conducting  cumulative  hydrologic 
impact  assessments.  CSR  38-2-3. 22.e 
continues  to  require  the  WVDEP  to 
conduct  a  CHIA  that  is  sufficient  to 
determine  whether  the  proposed  mining 
operation  has  been  designed  to  prevent 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area.  In 
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addition,  the  State  regulations  continue 
to  require  the  permit  applicant  to 
provide  probable  hydrologic 
consequences  (PHC)  information  (at  38- 
2-3.22.a)  and  to  provide  surface  and 
groundwater  monitoring  plans  (CSR  38- 
2-3.2Z.g  and  3.22.h,  respectively).  The 
State's  regulations  continue  to  contain, 
at  CSR  38-2-2.39,  the  definition  of 
cumulative  impact  area.  In  addition,  the 
State  explained  in  its  July  1.  2003,  letter, 
that  the  VWDEP'S  CHIA  process 
considers  the  numerical  limits  and 
water  resource  uses  designated  at  CSR 
46-1  to  make  the  required  CHIA. 
Therefore,  under  the  approved  State 
program,  the  State  will  continue  to 
evaluate  ciunulative  hydrologic  impacts. 
Furthermore,  actions  of  State  regulatory 
authorities  under  their  approved  State 
coal  regulatory  programs  are  not  subject 
to  NEPA  review. 


2.  CSR  38-2-3.22.e  Definition  of 
Material  Damage  to  the  Hydrologic 
Balance 


TheUSFWS  stated  that  in  the  new 
language  added  to  CSR  38-2-3. 22.e., 
terms  "long  term"  and  "significant 
adverse  impact"  are  not  defined  and 
therefore  are  open  to  individual 
interpretation.  The  USFVVS 
recommended  that  this  subsection 
contain  a  definition  of  these  terms.  Also 
the  USFWS  stated,  this  definition 
effectively  eliminates  any  consideration 
of  short-term  impacts  to  the  hydrologic 
balance  with  no  regard  to  the  degree  of 
those  impacts.  The  USFWS  further 
stated  that  it  considers  the  elimination 
of  any  consideration  of  short-term 
impacts  to  he  "a  serious  shortcoming  in 
protection  of  fish  and  wildlife 
resources."  The  USFWS  recommended 
that  these  changes  not  be  approved. 

In  response,  tnere  are,  indeed, 
undefined  words  in  the  definition  of 
"material  damage  to  the  hydrologic 
balance  outside  the  permit  areas." 
However,  the  State's  use  of  such  words 
as  "long  term"  and  "significant  adverse 
impact"  in  defining  material  damage 
does  not  render  the  State's  definition 
less  effective  than  SMCRA  or  the 
Federal  regulations,  because  there  is  no 
Federal  counterpart  to  this  term.  In 
accordance  with  SMCRA  and  the 
Federal  regulations,  the  State  provision 
requires  a  CHIA  to  determine  whether 
the  proposed  operation  has  been 
designed  to  prevent  material  damage 
outside  the  permit  area.  Finally,  the 
State's  proposed  definition  does  not 
supersede  or  prohibit  compliance  with 
any  State  or  Federal  water  quality 
standards.  Fiuthermore,  short-term 
impacts  vrill  be  considered.  The  NPDES 
effluent  limitations  established  for  a 
proposed  permit  will  apply,  as  will  all 
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The  UBFWS  stated  that  it  opposes  the 
changes  to  this  provision.  The  USFWS 
objected  to  the  deletion  of 
that  required  that  mining 
vithin  one  hundred  feet  of  an 
or  perennial  stream  not 
affect  the  normal  flow  or 
of  the  stream,  adversely  affect 
or  related  environmental 
materially  damage  water 
or  quality.  The  USFWS  stated 
that  hundreds  of  miles  of 
inia's  headwater  streams  have 
filled  as  a  result  of 
(  oal  mining,  it  believes  that 
of  aquatic  resources  should 
in  the  West  Virginia 
The  USFWS  recommended 
changes  not  be  approved.  In 
and  as  we  stated  above  in 
,  as  amended,  section  CSR  38- 
s  substantively  identical  to  the 
Federal  regulations  at  30 
a)(l)  and  (b)  and  can  be 
We  also  noted  that  the  State 

to  the  Federal  regulations  at 
6.57(a)(2)  concerning  stream 
was  previously  approved  and 
at  CSR  38-2-5.3. 
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Environi  nental  Protection  Agency  (EPA) 
Commei  ts/ Concurrence 

Undei  30  CFR  732.1 7(h)(ll)(ii),  we 
are  requ  red  to  obtain  written 
concurrence  &x)m  EPA  for  those 

of  the  program  emiendment 
to  air  or  water  quality 
issued  under  the  authority  of 
Water  Act  (33  U.S.C.  1251  et 
Clean  Air  Act  (42  U.S.C. 
). 

29,  2003,  we  asked  for 
concurrdnce  on  the  amendments  from 
(Ac  ministrative  Record  Number 
12l|4).  On  November  23,  2001 


lie  I 
ieq: 


(Administrative  Record  Number  WV- 
1252)  EPA  sent  us  its  written 
concurrence  with  comments.  EPA  stated 
tliat  there  are  no  apparent 
inconsistencies  with  the  CWA,  NPDES 
regulations,  or  other  statutes  and 
regulations  imder  the  authority  of  EPA. 
EPA  said  that  it  is  providing  its 
concurrence  with  the  understanding 
that  implementation  of  the  amendments 
must  comply  with  the  CWA,  NPDES 
regulations,  and  other  statutes  and 
regulations  imder  its  authority.  On  July 
25,  2003.  we  asked  the  EPA  for  its 
concurrence  on  the  July  1^  2003,  letter 
fi-om  the  WVDEP  that  provided  further 
clarification  concerning  proposed 
amendments  regarding  cumulative 
impact,  material  damage,  and 
government-financed  construction  at 
CSR  38-2-2.39,  3.22.e,  and  3.31. c, 
respectively  (Administrative  Record 
Number  WV-1368).  On  August  19, 
2003,  EPA  sent  us  its  written 
concurrence  with  comments 
(Administrative  Record  Number  WV- 
1372). 

In  its  August  19,  2003,  letter,  EPA  " 
stated  that  WVDEP's  clarification  letter 
addresses  "cumulative  impact"  and 
"material  damage,"  two  of  the  issues 
that  the  EPA  had  concerns  and 
recommendations.  EPA  stated  that  it 
feels  that  its  recommendations  on  these 
issues  as  well  as  others  addressed  in  its 
November  23,  2001,  letter  still  have 
merit  cind  should  be  considered  for 
inclusion.  Nevertheless,  EPA  stated, 
WVDEPs  July  1,  2003,  clarification 
letter  stresses  its  commitment  to  require 
compliance  with  water  quality 
standards,  EPA's  main  concern. 

EPA  provided  the  following 
comments  on  the  proposed  amendments 
in  its  November  23,  2001,  letter. 

1.  CSR  38-2-2.39  Definition  of 
Cumulative  Impact 

EPA  recommended  that  the  definition 
of  cumulative  impact  not  be  deleted, 
and  that  wording  be  added  to  the 
definition  to  clarify  that  it  includes 
impacts  from  past,  present,  and 
reasonably  foreseeable  future  activities. 
EPA  stated  that  it  is  concerned  that  the 
deletion  of  the  definition  would  leave 
that  term  cumulative  impact  vague  and 
would  subject  it  to  individual 
interpretation.  EPA  stated  that  this 
could  result  in  less  environmental  focus 
during  preparation  of  a  CHIA  which  is 
required  for  new  mining  operations. 
EPA  stated  that  where  cumulative 
impacts  are  large  enough  to  cause  non- 
compliance with  water  quality 
standards,  including  the  anti- 
degradation  policy,  they  constitute  a 
violation  of  the  CWA,  even  if  the 
NPDES  permits  require  compliance  with 
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applicable  technology-based  effluent 
guideline  limits. 

As  we  noted  above  in  Finding  1 ,  the 
deletion  of  the  definition  of  "cumulative 
impact"  does  not  render  the  West 
Virginia  program  less  effective  because 
there  is  no  Federal  definition  of 
cumulative  impact  as  the  term  relates  to 
CHIA.  We  also  noted  that  the  State's 
existing  definition  of  "cvunulative 
impact  area"  at  CSR  38-2-2.39  clearly 
states  that  cumulative  impact  area 
means  the  area,  including  the  permit 
area,  within  which  impacts  resulting 
^om  the  proposed  mining  operation 
may  interact  with  the  impacts  of  all 
anticipated  mining  on  surface  and 
groundwater  systems.  The  State's 
definition  of  "cumulative  impact  area" 
was  determined  earlier  to  be 
substantively  identical  to  the 
counterpart  Federal  definition  of 
"cumulative  impact  area"  at  30  CFR 
701.5.  We  believe  that  the  impacts  due 
to  past  mining  are  captiued  via  the 
surface  and  ground  water  baseline  data 
required  by  CSR  38-2-3.22.  Therefore, 
in  its  CHIA  assessment,  the  State  will  be 
considering  the  impacts  from  past, 
present,  and  anticipated  future  mining 
operations  in  the  cumulative  impact 
area.  The  WVDEP's  July  1,  2003,  letter 
further  clarified  that  other  sections  of 
the  State  rules  require  the  applicant  to 
show  no  material  outside  the  permit 
area  and  to  assess  cumulative  impacts 
within  the  ciunulative  impact  area.  We 
conciu  with  EPA's  comment  that  where 
cumulative  impacts  are  large  enough  to 
cause  non-compliance  with  water 
quality  standards,  including  the  anti- 
degradation  policy,  they  could 
constitute  a  violatton  of  the  CWA,  even 
if  the  NPDES  permits  require 
compliance  with  applicable  technology- 
based  effluent  guideline  limits. 

2.  CSR  38-2-3.22.e  Definition  of 
"Material  Damage"  Added  to  This 
Provision 

EPA  recommended  that  the  definition 
of  material  damage  be  expanded  to 
include  "violation  of  water  quality 
standards."  EPA  stated  that  water 
quality  standards  require  protection  of 
designated  uses  as  well  as  existing  uses, 
compliance  with  anti-degradation 
policy,  and  do  not  exempt  short  term 
adverse  impacts.  We  agree  that  water 
quality  standards  require  protection  of 
designated  uses  as  well  as  existing  uses, 
compliance  with  anti-degradation 
policy,  and  do  not  exempt  short  term 
adverse  impacts.  In  its  July  1,  2003', 
letter,  the  WVDEP  stated  that  the 
WVDEP  approach  considers  the  ; 
numerical  water  quality  limits  and  the 
water  resource  use  designated  by  the 
water  quality  programs.  The  WVDEP 


further  stated  that  the  uses  are  outlined 
in  the  State's  rules  at  CSR  46-1.  Under 
SMCRA  and  the  Federal  regulations,  the 
purpose  of  the  CHIA  is  to  determine,  for 
permit  approval  purposes,  whether  the 
proposed  operation  has  been  designed 
to  prevent  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area.  We  believe,  as  discussed  above  in 
Finding  2,  that  the  State's  program 
amendment  does  not  render  the  West 
Virginia  program  less  effective  than  the 
Federal  CHIA  provisions  and  can  be 
approved. 

3.  CSR  38-2-3.32.g  Unanticipated  Event 
or  Condition 

EPA  stated  that,  although 
unanticipated  remining  discharges  may 
not  be  a  cause  for  blocldng  futine 
SMCRA  permits,  it  wants  to  make  sure 
that  it  is  understood  that  remining 
companies  are  not  exempt  from  NPDES 
permit  violations  which  may  arise  from 
imanticipated  discharges.  EPA  stated 
that  where  there  may  be  a  question 
about  a  potential  unanticipated 
discharge  during  remining,  such  as 
release  of  water  caused  by  breaking  into 
an  adjacent  abandoned  mine  pool,  EPA 
recommended  that  pre-remining 
exploration,  boreholing,  and  reviewing 
of  old  mine  maps  be  conducted  to 
minimize  this  possibility.  We  concur 
that  remining  operations  are  not  exempt 
from  NPDES  permit  violations  that  arise 
from  unanticipated  discharges,  and  that 
appropriate  pre-mining  exploration 
should  be  conducted  to  minimize  the 
possibility  of  breaking  into  adjacent 
abandoned  mine  pools.  The  State's 
approved  program  would  allow  such 
exploration  if  it  is  deemed  necessary 
during  remining  operations. 

4.  CSR  38-2-5.2.a  Intermittent  or 
Perennial  Stream  Buffer  Zones 

EPA  recommended  that  the  entire 
current  definition  be  retained,  since  it  is 
more  comprehensive  about  measures  for 
environmental  protection.  EPA  also 
stated  that  the  most  important  part  of 
the  definition  has  been  kept — the 
requirement  for  compliance  with  water 
quality  standards.  EPA  stated  that  the 
proposed  wording  which  prohibits 
adverse  effects  on  water  quantity  and 
quality  and  other  environmental 
resources  should  provide  an  added 
measiue  of  environmental  protection, 
with  one  exception — the  proposed 
change  from  "or"  to  "and"  in  reference 
to  "water  quantity  or  quality."  EPA 
stated  that  the  proposed  word  "and" 
implies  that  there  must  be  adverse 
effects  to  both  water  quantity  and 
quality  before  the  activities  are 
prohibited.  EPA  recommended  keeping 
the  word  "or"  which  clarifies  that 


adverse  effects  to  either  water  quantity 
or  quality  are  prohibited.  EPA  also 
stated  that  the  proposed  deletion  of 
adverse  effects  on  stream  gradient  and 
fish  migration,  as  a  reason  for 
prohibiting  surface  mining  activities, 
appears  to  be  designed  to  accommodate 
construction  of  valley  fills.  EPA  stated 
that  filling  of  the  waters  of  the  U.S. 
requires  authorization  under  Section 
404  of  the  CWA.  As  we  stated  above  in 
Finding  5,  the  State's  proposed  stream 
buffer  zone  requirements  at  CSR  38-2- 
5.2.a  (along  with  CSR  38-2-5.3)  are 
substantively  identical  to  the 
counterpart  Federal  regulations  at  30 
CFR  816/81 7.57(a)  and,  therefore,  can  be 
approved.  In  addition,  there  is  nothing 
in  the  proposed  amendment  that 
prevents  or  prohibits  compliance  with 
section  404  of  the  Clean  Water  Act. 

V.  OSM's  Decision 

Based  on  the  findings  above,  we  are 
approving  the  amendments  to  the  West 
Virginia  program  sent  to  us  on  May  2, 
2001,  and  clarified  by  letter  dated  July 
1,  2003.  However,  we  are  deferring  our 
decision  on  the  amendments  at  CSR  38- 
2-3.31.a  and  c  regarding  funding  for 
government-financed  construction  until 
the  State  adds  counterparts  to  the 
Federal  regulations  at  30  CFR  707.5  and 
874.17. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  948,  which  codify  decisions 
concerning  the  West  Virginia  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  a  State  program 
demonstrate  that  such  State  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  purposes. 
Making  this  rule  effective  immediately 
will  expedite  that  process.  SMCRA 
requires  consistency  of  State  and 
Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  nde  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866~Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
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applicable  standards  of  subsections  (a) 
and  (b)  of  tbat  section.  However,  tbese 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  die 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  progreuns  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA.  - 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
The  basis  for  this  determination  is  our 
decision  is  on  a  State  regulatory 


prograiA  and  does  not  involve  Federal 
regulati  jns  involving  Indian  lands. 

Executi  re  Order  13211 — Regulations 
That  Si  \nificantly  Affect  the  Supply, 
Distribi  tion,  or  Use  of  Energy 

On  N/f  ly  18.  2001,  the  President  issued 
Executiye  Order  13211  which  requires 
agenciei  to  prepare  a  Statement  of 
Energy  effects  for  a  rule  that  is  (1) 
Conside  red  significant  under  Executive 
Order  1^66,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  ruh  is  exempt  from  review  luider 
Executi' re  Order  12866  and  is  not 
expected  1  to  have  a  significant  adverse 
effect  oil  the  supply,  distribution,  or  use 
of  energ  y,  a  Statement  of  Energy  Effects 
is  not  re  quired. 

Nationo  I  Environmental  Policy  Act 

This  I  ule  does  not  require  an 
environ  nental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisioi  s  on  proposed  State  regulatory 
progran  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
Nationa  Environmental  Policy  Act  (42 
U.S.C.  4  332(2)(C)). 

Paperwi  >rk  Reduction  Act 


This 
informat 
require 


I  ule  I 


does  not  contain 
ion  collection  requirements  that 
pproval  by  OMB  under  the 

Paperwork  Reduction  Act  (44  U.S.C. 

3507  et  ;eq.). 

Regulati  )ry  Flexibility  Act 

The  E  apartment  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significj  nt  economic  impact  on  a 
substcuil  ial  number  of  small  entities 
under  tl  e  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  ii  the  subject  of  this  rule,  is  based 
upon  CO  iinterpart  Federal  regulations  for 
which  a  i  economic  analysis  was 
prepare*  and  certification  made  that 
such  regulations  would  not  have  a 
signifies  nt  economic  effect  upon  a 
substani  ial  number  of  small  entities.  In 
making  he  determination  as  to  whether 
this  rule  would  have  a  significant 
econom  c  impact,  the  Department  relied 
upon  th !  data  and  assumptions  for  the 
counter  )art  Federal  regulations. 


Original  amendment  submission 


Date  of  publication 


May  2,  200r,  July  1,  2003  „ December  1,  2003 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  Hot  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the 
analysis  performed  under  various  laws 
and  executive  orders  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  analysis  performed  under  various 
laws  and  executive  orders  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  17,  2003. 

Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

m  For  the  reasons  set  out  in  the  preamble, 
title  30,  chapter  VII,  subchapter  T  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  948— WEST  VIRGINIA 

■  1 .  The  authority  citation  for  part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  948.15  is  amended  by 
adding  a  new  entry  to  the  table  in 
chronological  order  by  "Date  of 
publication  of  final  rule"  to  read  as 
follows: 

§  948.1 5    Approval  of  West  Virginia 
regulatory  program  amendments. 


of  final  rule 


Citation/description  of  approved  provisions 


CSR  38-2-2.39  (a  deletion).  3.22.e.  3.31  .a  (defen-al),  3.32.g,  5.2.a, 
and  1 1 .3.a.3. 
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[FR  Doc.  03-29757  Filed  11-28-03;  8:45  am) 

BILLING  CODE  4310-OS-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  253 

[Docket  No.  2003-3  CARP  NCBRA] 

Cost  Of  Living  Adjustment  for 
Performance  of  IMusical  Compositions 
by  Coiieges  and  Universities 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  announces  a  cost  of 
living  adjustment  of  2%  in  the  royalty 
rates  paid  by  colleges,  universities,  or 
other  nonprofit  educational  institutions 
that  are  not  affiliated  with  National 
Public  Radio  for  the  use  of  copyrighted 
published  nondramatic  musicd 
compositions  in  the  BMI,  ASCAP  and 
SESAC  repertoires.  The  cost  of  living 
adjustment  is  based  on  the  change  in  the 
Consumer  Price  Index  from  October, 
2002  to  October,  2003. 
EFFECTIVE  DATE:  January  1 ,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  M.  Sandros.  Senior  Attorney, 
Cop>Tight  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  Section 
118  of  the  Copyright  Act,  17  U.S.C, 
creates  a  compulsory  license  for  the  use 
of  published  nondramatic  musical 
works  and  published  pictorial,  graphic, 
and  sculptural  works  in  connection 
with  noncommercial  broadcasting. 
Terms  and  rates  for  this  compulsory 
license,  applicable  to  parties  who  are 
not  subject  to  privately  negotiated 
licenses,  are  published  in  37  CFR  part 
253  and  are  subject  to  adjustment  at 
five-year  intervals.  17  U.S.C.  .118(c). 

The  most  recent  proceeding  to 
consider  the  terms  and  rates  for  the 
section  118  license  occvured  in  2002.  67 
FR  15414  (April  1,  2002).  Final 
regulations  governing  the  terms  and 
rates  of  copyright  royalty  payments  with 
respect  to  certain  uses  by  public 
broadcasting  entities  of  published 
nondramatic  musical  works,  and 
published  pictorial,  graphic,  and 
sculptural  works  for  the  license  period 
beginning  January  1,  2003,  and  ending 
December  31,  2007,  were  published  in 
the  Federal  Register  on  December  17, 
2002.  67  FR  77170  (December  17,  2002). 


Pursuant  to  these  regulations,  on 
December  1  of  each  year  the  Librarian 
shall  publish  a  notice  of  the  change  in 
the  cost  of  living  as  determined  by  the 
Consumer  Price  Index  (all  consumers, 
all  items)  during  the  period  from  the 
most  recent  Index  pi^lished  prior  to  the 
previous  notice,  to  the  most  recent 
Index  published  prior  to  December  1,  of 
that  year.  37  CFR  253.10(a).  The 
regulations  also  require  that  the 
Librarian  publish  a  revised  schedule  of 
rates  for  the  public  performance  of 
musical  compositions  in  the  ASCAP, 
BMI,  and  SESAC  repertoires  by  public 
broadcasting  entities  licensed  to 
colleges  and  universities,  reflecting  the 
change  in  the  Consumer  Price  Index.  37 
CFR  253.10(b).  Accordingly,  the 
Copyright  Office  of  the  Library  of 
Congress  is  hereby  announcing  the 
change  in  the  Consumer  Price  Index  and 
performing  the  annual  cost  of  living 
adjustment  to  the  rates  set  out  in 
§  253.5(c). 

The  change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Index 
published  before  December  1,  2002,  to 
the  most  recent  Index  published  before 
December  1,  2003,  is  2%  (2002's  figure 
was  181.3;  the  figure  for  2003  is  185.0, 
based  on  1982-1984=100  as  a  reference 
base).  Rounding  off  to  the  nearest  dollar, 
the  royalty  rates  for  the  use  of  musical 
compositions  in  the  repertories  of 
ASCAP,  BMI,  and  SESAC  are  $254, 
$254,  and  $82,  respectively. 

List  of  Subjects  in  37  CFR  Part  253 

Copyright,  Radio,  Television. 
Final  Regulation 

■  For  the  reasons  set  forth  in  the 
preamble,  part  253  of  title  37  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  253— USE  OF  CERTAiN 
COPYRiGHTED  WORKS  iN 
CONNECTION  WITH 
NONCOIMIMERCiAL  EDUCATIONAL 
BROADCASTING 

■  1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  118,  801(b)(1)  and 
803. 

■  2.  Section  253.5  is  amended  by 
revising  paragraphs  {c)(l)  through  (c)(3) 
as  follows: 

§  253.5    Parformanca  of  musical 
compositions  by  public  broadcasting 
entities  licansad  to  coilagas  and 
unlvafsitles. 


(c) 


(1)  For  all  such  compositions  in  the 
repertory  of  ASCAP,  $254  annually. 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI,  $254  armually. 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC,  $82  annually. 

*        *        *        *        * 

Dated:  November  21,  2003. 
Maryl>eth  Peters. 

Register  of  Copyrights. 

[FR  Doc.  03-29824  Filed  11-28-03:  8:45  am] 

BILUNG  CODE  1410-33-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NE-193-1193;  FRL-7592-1] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Nebraska  Update  to  RAaterials 
Incorporated  by  Reference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Nebraska  that  are 
incorporated  by  reference  (IBR)  into  the 
state  implementation  plan  (SIP).  The   - 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  state 
agency  and  approved  by  EPA.  This 
update  affects  the  SIP  materials  that  are 
available  for  public  inspection  at  the 
Office  of  the  Federal  Register  (OFR). 
Office  of  Air  and  Radiation  Docket  and 
Information  Center,  and  the  Regional 
Office. 

EFFECTIVE  DATE:  This  action  is  effective 
December  1,  2003. 
ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  VII.  901 
North  5th  Street,  Kansas  City.  Kansas 
66101;  Office  of  Air  and  Radiation 
Docket  and  Information  Center,  Room 
B-108,  1301  Constitution  Avenue,  NW 
(Mail  Code  6102T).  Washington,  DC 
20460.  and  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  VanGoethem  at  (913)  551-7659, 
or  by  e-mail  at 
vangoethem.evelyn@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  state  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
state.  Therefore,  EPA  from  time  to  time 
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must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regulations  as  being  part  of  the  SIP.  On 
May  22. 1997  (62  FR  27968),  EPA 
revised  the  procediues  for  incorporating 
by  reference  Federally-approved  SIPs,  as 
a  result  of  consultations  between  EPA 
and  the  Office  of  Federal  Register 
(OFR).  The  description  of  the  revised 
SIP  document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  document. 

On  February  12, 1999,  EPA  published 
a  document  in  the  Federal  Register  (64 
FR  7091)  beginning  the  new  IBR 
procedure  for  Nebraska.  Today  EPA  is 
updating  the  IBR  material. 

EPA  is  also  making  minor  corrections 
to  the  table  in  §  52.1420(c)  as  follows: 

On  February  14,  1996  (61  FR  5701), 
EPA  approved  and  incorporated  by 
reference  revisions  to  Lincoln-Lancaster 
County  Air  Pollution  Control  Program, 
Article  2,  Section  9.  We  are  correcting 
the  state  effective  date  for  Section  9, 
Article  2  to  reflect  that  previous 
approval. 

On  February  14, 1996  (61  FR  5701), 
EPA  approved  and  incorporated  by 
reference  revisions  to  City  of  Omaha, 
Chapter  41,  Article  IV,  for  41-61.  We  are 
correcting  the  entries  for  41-61  to  reflect 
that  previous  approval. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Under  section  553  of  the 
APA,  an  agency  may  find  good  cause 
where  procediues  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 


Distrih  Jtion,  or  Use"  (66  FR  28355,  May 
22,  20(  1).  This  action  merely  approves 
state  la  w  as  meeting  Federal 
requin  ments  and  imposes  no  additional 
requin  ments  beyond  those  imposed  by 
state  Iqw.  Accordingly,  the 
Admiiistrator  certifies  that  this  rule 
will  nc  t  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitle!  under  the  Regulatory  Flexibility 
Act  (5  J.S.C.  601  et  seq.).  Because  this 
rule  ap  aroves  pre-existing  requirements 
under  i  tate  Jaw  and  does  not  impose 
any  ad  litional  enforceable  duty  beyond 
that  re<  uired  by  state  law,  it  does  not 
contaii)  any  unfunded  mandate  or 
signifi(  antly  or  uniquely  affect  small 
govern  nents,  as  described  in  the 
Unfun(  ed  Mandates  Reform  Act  of  1995 
(Pub.  L   104-4). 

This  rule  also  does  not  have  tribal 
implici  itions  because  it  will  not  have  a 
substaj  tial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
betwee  [i  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  md  responsibilities  between  the 
Federa  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  B7249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substaijtial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribation  of  power  and 
responf  ibilities  among  the  various 
levels  (if  government,  as  specified  in 
Executjve  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relatioaship  or  the  distribution  of  power 
and  rea  ponsibilities  established  in  the 
Clean  J  .ir  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Enviroi  imental  Health  Risks  and  Safety 
Risks"  62  FR  19885.  April  23, 1997), 
becausi  s  it  is  not  economically 
signific  ant. 

In  re  viewing  SIP  submissions,  EPA's 
role  is  o  approve  state  choices, 
provid(  d  that  they  meet  the  criteria  of 
the  Cle  m  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  $tate  to  use  voliuitary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  w  len  it  reviews  a  SIP  submission, 
to  use  ^  '^CS  in  place  of  a  SIP  submission 
that  otl  erwise  satisfies  the  provisions  of 
the  Cle  in  Air  Act.  Thus,  the 
require  nents  of  section  12(d)  of  the 
Nation)  J  Technology  Transfer  and 
Advani  ement  Act  of  1995  (15  U.S.C. 
272  no  e)  do  not  apply.  This  rule  does 


not  impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other  - 
Tequired  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  file4,in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  30,  2004. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52     ^ 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides,  Volatile 
organic  compoiuids. 

Dated:  November  17,  2003. 
Martha  R.  Steincamp, 
Acting  Regional  Administrator,  Region  7. 

■  Chapter  I,  title  40.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52-{AMENDED] 

■  1 .  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMrt  CC— Nebraska 

■  2.  In  §  52.1420  paragraphs  (b),  (c),  (d) 
and  (e)  are  revised  to  read  as  follows^ 

152.1420    MenUflcaUon  of  plan. 
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(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c),  (d)  and 
(e)  of  this  section  with  an  EPA  approval 
date  prior  to  November  5,  2003,  viras 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  peiragraphs  (c),  (d) 
and  (e)  of  this  section  with  EPA 


approval  dates  after  November  5,  2003, 
will  be  incorporated  by  reference  in  the 
next  update  to  the  SIP  compilation. 

(2)  EPA  Region  VII  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  are  an  exact  duplicate 
of  the  officially  promulgated  state  rules/ 
regulations  which  have  been  approved 
as  part  of  the  SIP  as  of  November  5, 
2003. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 

EPA-Approved  Nebraska  Regulations 


inspected  at  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700.  Washington.  DC.;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108. 1301  Constitution 
Avenue.  NW.  (Mail  Code  6102T). 
Washington,  DC  20460. 

(c)  EPA-approved  regulations.    ' 


Nebraska  ci- 
tation 


Title 


State  effec- 
tive date 


EPA  approval  date 


Explanation 


STATE  OF  NEBRASKA 
Department  of  Environmental  Quality 


Title  129— Nebraska  Air  Quality  Regulations 


129-1  . 
129-2  . 
129-3  . 
129-4  . 

129-5  . 
129-6  . 
129-7  . 
129-8  . 
129-9  . 

129-10 

129-11 

129-12 

129-13 

129-14 
129-15 

129-16 

129-17 

129-19 
129-20 

129-21 

129-22 
129-24 

129-25 

129-30 
129-32 
129-33 
129-34 


Definitions  

Definition  of  Major  Source 

Region  and  Subregions 

Ambient  Air  Quality  Standards 


Operating  PeriDit  

Emissions  Reporting 

Operating  Permits — Application  

Operating  Permit  Content 

General  Operating  Permits  for  Class 
I  and  II  Sources. 

Operating  Permits  for  Temporary 
Sources. 

Operating  Permits— Emergency;  De- 
fense. 

Operating  Permit  Renewal  and  Expi- 
ration. 

Class  I  Operating  Permit— EPA  Re- 
view; Affected  States  Review; 
Class  II  Permit. 

Permits— Public  Participation  

Operating  Permit  Modification;  Re- 
opening for  Cause. 

Stack  Heights;  Good  Engineering 
Practrce  (GEP). 

Construction  Permits— When  Re- 
quired. 


Prevention  of  Signifk:ant  Deteriora- 
tion of  Air  Quality. 

Particulate  Emissk)ns;  Limitations 
and  Standards  (Exceptions  Due  to 
Breakdowns  or  Scheduled  Mainte- 
nance: See  Chapter  35). 

Controls  for  Transferring,  Conveying, 
Railcar  and  Truck  Loading  at 
.  Rock  Processing  Operations  in 
Cass  County. 

Incinerators;  Emission  Standards 

Sulfur  Compound  Emissions,  Exist- 
ing Sources  Emission  Standards. 

Nitrogen  Oxides  (Calculated  as  Ni- 
trogen Dioxide);  Emissions  Stand- 
ards for  Existing  Statk>nary 
Sources. 

Open  Fires,  Prohibited;  Exceptions  .. 

Dust;  Duty  to  Prevent  Escape  of 

Compliance;  Time  Schedule  for  

Emission  Sources;  Testing;  Moni- 
toring. 


11/20/02 

07/10/02 

6/26/94 

04/01/02 

07/10/02 

11/20/02 

11/20/02 

8/22/2000 

8/22/2000 

5/29/95 

9/7/97 

5/29/95 

5/29/95 

5/29/95 

5/29/95 
5/29/95 

12/15/1998 

07/10/02 

12/15/1998 

04/01/02 
07/10/02 

07/10/02 


9/7/97 
6/26/94 

9/7/97 


11/20/02 

6/26/94 

6/26/94 

8/22/2000 


T" 


09/05/03,  68  FR  52694. 
07/08/03,  68  FR  40530. 
1/04/95,  60  FR  372. 
07/08/03,  68  FR  40530. 

09/05/03,  68  FR  52694 
09/05/03,  68  FR  52694. 
5/29/02,  67  FR  37327. 
5/29/02,  67  FR  37327. 
10/18/95,  60  FR  53872. 

1/20/00,  65  FR  3134. 

10/18/95,  60  FR  53872. 

2/09/96,  61  FR  4899. 

10/18/95,  60  FR  53872. 

10/18/95,  60  FR  53872. 
10/18/95,  60  FR  53872. 

5/29/02,  67  FR  37327. 

07/08/03.  68  FR  40530 


,5/29/02,  67  FR  37327  . 
07/08/03,  68  FR  40530. 


07/08/03,  68  FR  40530 

1/20/00,  65  FR  3134  ... 
1/04/95,  60  FR  372  

1/20/00,  65  FR  3134  ... 

09/05/03,  68  FR  52694 

1/04/95,  60  FR  372  

1/04/95,  60  FR  372  

5/29/02,  67  FR  37327  . 


Section  001.02  is  not  SIP  approved. 


Refer  to  January  23,  2002,  NDEQ 
letter  to  EPA  regarding  change  to 
129-17-014.  Approved  by  EPA 
on  May  29,  2002. 
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EPA-APPROVE 

)  NEBRASKA  REGULATIONS— Continued 

Nebraska  ci- 
tation 

Title 

St« 
«1 

te  effec- 
>e  date 

EPA  approval  date 

Explanation 

129-35 

Compliance;     Exceptions     Due    to 
Startup,  Shutdown,  or  Malfunction. 

Control  Regulations;  Circumvention, 
When  Excepted. 

Compliance;  Responsitxiity  

15 

9/7/97 

6/26/94 

6/26«4 
6/26/94 

6/26/94 

5/29/95 
M  5/1 998 
5/29/95 
5/29/95 
5/29/95 
6/26/94 
9/7/97 

1/20/00,  65  FR  3134 

12»-36  

1/04/95.  60  FR  372  ' 

129-37  

1/04/95,  60  FR  372  

« 

129-38  

Emergency    Episodes;    Occun-ence 
and  Control,  Contingency  Plans. 

Visible  Emissions  from  Diesel-pow- 
ered Motor  Vehicles. 

General  Conformity  

General  Provision 

1/04/95,  60  FR  372  

129-39  

1/04/95,  60  FR  372  

129^10  

2/12/96,  61  FR  5297  

- 

129-41  

5/29/02,  67  FR  37327. 
2/09/96,  61  FR  4899. 
2/09/96,  61  FR  4899. 
2/09/96,  61  FR  4899. 
1/04/94,  60  FR  372. 
1/20/00,  65  FR  3134. 

129-42  

129-43  

129-44  

Appendix  1  .. 
Appendix  11 

Consolidated  with  Chapter  41  

Consolidated  with  Chapter  41  

Consolidated  with  Chapter  41  

Emergency  Emission  Reductions 

Hazardous  Air  Pollutants  (HAPS) 

Title  11! 

—Rules  of  Practice  and  Procedure 

115-1  ..:. 

Definitions  of  Terms  

8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 
8/08/93 

1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 
1/04/95,  60  FR  372. 

115-2  

Filing  and  Correspondence 

115-3  

Public  Records  Availability  

115-4  

115-5  

115-6  

Public  Records  Confidentiality 

Public  Hearings  

Voluntary  Compliance  

■^ 

115-7  

Contested  Cases  

115-8  

115-9  

Emergency  Proceeding  Hearings 

Declaratory  Rulings  

115-10  

115-11  

Rulemaking 

Variances  

V 

Lincoln-Lancaster  County  Air  PollutI 

an  Control  Program  Article  1— Administration  and  Enforcement 

Section  1  .... 

Intent 

5/16/95 
5/16/95 
5/16/95 
5/16/95 
5/16/95 
5/16/95 

5/16/95 
5/16/95 

2/14/96,61  FR5701. 
2/14/96,61  FR5701. 
2/14/96,  61  FR5701. 
2/14/96,61  FR5701. 
2/14/96,  61  FR  5701. 
2/14/96,61  FR5701. 

2/14/96,  61  FR  5701. 
2/14/96,  61  FR  5701. 

Sections  .... 
Section  3  .... 

Unlawful  Acts— Pemfiits  Required  .... 
Violations — Hearing— Orders  

Section  4  .... 

Appeal  Procedure 

Section  5  .... 
Section  7  .... 

Section  8  .... 

Variance  

Compliance— Actions   to    Enforce— 

Penalties  for  Non-Compliance. 
Procedure  for  Abatement  

. 

Section  9  .... 

Severability' 

ArticI 

i  2 — Regulations  and  Standards 

Section  1  .... 

Definitions 

8/11/98 
8/11/98 
5/16/95 
8/11/98 
8/1 1/98 

8/11/98 
8/11/98 
5/16/95 

5/16/95 

5/16/95 

5/16/95 

5/16/95 
8/11/98 

5/16/95 

8/11/98 

5/16/95 

3/31/97 

1/20/00,  65  FR  3134. 
1/20/00,  65  FR  3134. 
2/14/96,61  FR5701. 
1/20/00,  65  FR  3134. 
1/20/00,  65  FR  3134. 

1/20/00,  65  FR  3135. 
1/20/00  65  FR  3135 

Section  2  .... 

Major  Sources— Defined  

' 

Section  4  .... 
Section  5  .... 
Section  6  .... 

Section  7  .... 
Section  8  .... 

Ambient  Air  Quality  Standards  

Operating  Pennits— When  Required 
Emissions     Reporting— When     Re- 
quired. 

Operating  Pemiits— Application  

Operating  Permit— Content  

• 

Section  9  .... 

General  Operating  Pennits  for  Class 
1  and  II  Sources. 

Operating    Pennits    for    Temporary 
Sen^lces. 

Emergency  Operating  Pemiits— De- 
fense. 

Operating  Pennit  Renewal  and  Expi- 
ration. 

Pennits— Public  Participation  

2/14/96,  61  FR  5701    

Section  10^.. 

2/14/96,  61  FR  5701    

-- 

Section  11  .. 

2/14/96,  61  FR  5701   

' 

Section  12^.. 

2/14/96,  61  FR  5701    

Section  14  .. 

2/14/96,  61  FR  5701 

Section  15  .. 

Operating  Pemiit  Modifications— Re- 
opening for  Cause. 

Stack— Heights— Good    Engineering 
Practree  (GEP). 

Constmction     Permits— When     Re- 
quired. 

Prevention  of  Significant  Deteriora- 
tion of  Air  Quality. 

Partrculate      Emissions— Limitations 
and  Standards. 

1/20/00,  65  FR  3135  

- 

Section  16  .. 

2/14/96,  61  FR  5701 

-- 

Section  17.. 

1/20/00,  65  FR  3135  

Section  19  .. 

2/14/96,  61  FR  5701 

^ 

Section  20  .. 

1/20/00,  65  FR  3135  

-^^^^^^^^u 

Federal  Regirter / Vol.  68.  No.  230 /Monday.  December  1,  2003 /Rules  and  Regulations  67049 


EPA-Approved  Nebraska  Regulations— Continued 


Ctty  of  Omaha 

Chapter  41— Air  Quality  Control 

Article  I  In  General 


41-2  

41-4  

41-5  

— ' 

Adoption  of  State  Regulations  with 
Exceptions. 

Enforcement — Generally  

Same  Health  Department 

41-6  

41-9 

41-10  

Residential  Exemptions  

Penalties 

Civil  Enforcement  

"T 


4/1/98  i  1/20/00,  65  FR  3135. 
i 

5/29/95  j  2/14/96,  61  FR  5701. 

5/29/95  I  2/14/96,  61  FR  5701. 

5/29/95  I  2/14/96,  61  FR  5701. 

5/29/95  I  2/14/96,  61  FR  5701. 

5/29/95  I  2/14/96,  61  FR  5701. 


Article  II— Pemnitting  of  Air  Contaminant  Sources 


41-23 
41-27 
41-38 
41-40 


Prerequisite  to  Approval  

Signature  Required;  Guarantee 

Funds  

Fees — When  Delinquent  


5/29/95 
5/29/95 
5/29/95 
5/29/95 


2/14/96,61  FR5701. 
2/14/96,61  FR5701. 
2/14/96,61  FR5701. 
2/14/96,61  FR5701. 


Nebraska  ci- 
tation 

Title 

State  effec- 
tive date 

EPA  approval  date 

Explanation 

Section  22  .. 

Incinerator  Emissions  

5/16/95 
5/16/95 

5/16/95 

3/31/97 
5/16/95 
5/16/95 

5/16/95 

5/16/95 

5/16/95 

5/16/95 
5/16/95 

2/14/96  61  FR  5701 

Section  24  .. 

Sulfur  Compound  Emissions— Exist- 
ing Sources— Emission  Standards. 

Nitrogen  Oxides  (Calculated  as  Ni- 
trogen Dioxide)— Emissions 
Standards  for  Existing  Stationary 
Sources. 

Dust— Duty  to  Prevent  Escape  of  .... 

Compliance— Time  Schedule  for 

Emission  Sources— Testing— Moni- 
toring. 

Compliance— Exceptions  Due  to 
Startup  Shutdown  or  Malfunction. 

Control  Regulations— Circumven- 
tion— When  Expected. 

Compliance— Responsibility  of 
Owner/Operator  Pending  Review 
by  Director. 

Emergency  Episodes— Occurrence 
and  Control —  Contingency  Plans. 

Emergency  Emission  Reduction 
Regulations. 

2/14/96,  61  FR  5701   

Section  25  .. 

2/14/96,  61  FR  5701    

Section  32  .. 

> 

1/20/00,  65  FR  3135  

• 

Section  33  .. 

2/14/96,  61  FR  5701    

Section  34  .. 

2/14/96.  61  FR  5701    

Section  35  .. 

2/14/96,  61  FR  5701    

^ 

Section  36  .. 

2/14/96,  61  FR  5701    

- 

Section  37  .. 

2/14/96,  61  FR  5701    

,       . 

Section  38  .. 

2/14/96,  61  FR  5701    

Appendix  .... 

2/14/96,  61  FR  5701    

- 

Article  IV— Waste  Incinerators  Division  1.  Generally 


41-60 
41-61 


Definitions 
Violations  . 


5/29/95  I  2/14/96,  61  FR  5701. 
5/29/95  !  2/14/96.  61  FR  5701. 


Article  IV— Waste  Incinerators  Division  2.  Emissions 


4t-70  I  New  or  Modified  Facilities 

41-71  Existing  Facilities  

41-72  Emission  Testing 


5/29/95  I  2/14/96,  61  FR  5701. 
5/29/95  i  2/14/96,  61  FR  5701. 
5/29/95  I  2/14/96,  61  FR  5701. 


Article  iV— Waste  incinerators  Dhrision  3.  Design 


41-80 
41-81 


New  or  Modified  Waste  Incinerators 
Existing  Incinerators  


5/29/95  :  2/14/96,  61  FR  5701. 
5/29/95  i  2/14/96,  61  FR  5701. 


(d)  EPA-approved  state  source- 
specific  permits. 


Name  of  source 


(1)  Gould,  Inc. 


EpA-APPROVED  NEBRASKA  SOURCE— SPECIFIC  PERMITS 


Permit  No. 


677 


State  effective  ' 
date  I 


EPA  approval  date 


Explanation 


11/9/83  '  1/31/85,  50  FR  4510. 
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Epa-Approved  Nebrai  5KA  SOURCE— SPECIFIC  PERMITS— Continued 


Name  of  source 


Permit  No. 


(2)  Asarco,  Inc. 


1520 


Stae 


(e)  EPA-approved  nonregulatory 
provisions  and  quasi-regulatory 


measures. 


effective 
date 


6/6/96 


EPA  approval  date 


3/20/97,  62  FR  13329 


Explanation 


The  EPA  did  not  approve  para- 
graph 19. 


EPA-Approved  Nebraska  Nonregulatory  Provisions 


Name  of  nonregulatory  SIP  provision 


Applicable  geo- 
graphic or  n^n- 
attainment  alea 


State  sub- 
mittal date 


EPA  approval  date 


Explanation 


(1)  Air  Quality  Implementation  Plan 


(2)  Confirmation  That  the  State  Does  Not 
Have  Air  Quality  Control  Standards 
Based  on  Attomey  General's  Dis- 
approval.. 

(3)  Request  for  Two-Year  Extension  to 
Meet  ttie  Pnmary  NOx  Standard.. 

(4)  Clarification  of  Section  11  of  the 
State's  Plan.. 

(5)  Letters  Clarifying  the  Application  of 
the  States  Emergency  Episode  Rule.. 

(6)  Analysis  of  Ambient  Air  Quality  in  ! 
Standard  Metropolitan  Statfstical  Areas 
and  Recommendations  for  Air  Quality  I 
Maintenance  Areas.  j 

(7)  Amended  State  Law  (LB  1029)  Giving  ; 
the  Department  of  Environmental  Qual- 
ity  Authority  to  Require  Monitoring  of  j 
Emissions,  Reporting  of  Emissions  and 
Release  of  Emissions  Data.  i 

(8)  Air  Monitoring  Plan  j 

(9)  TSP  Nonattainment  Plan  I 


Statewide  ... 
Statewide  ... 

Omaha 

Statewide  7.. 
Omaha 


(10)  Ran  for  Intergovernmental  Consulta- 
tion and  Coordination  and  for  Public 
Notification.. 

(11)  Lead  Plan .- 


Omaha,  Lincoir 
Sioux  City. 


Statewide 


Statewide 

Douglas  and  C^ss 

Counties. 
Statewide  .... 


Statewide  exoe|>t 
Omaha. 


(12)  Lead  Nonattainment  Plan  :  Omaha 


(13)  CO  Nonattainment  Plan 

(14)  CO  Nonattainment  Plan 

(15)  Revised  Lead  Nonattainment  Plan  ... 

(16)  Letter  Pertaining  to  NOx  Rules  and 
Analysis  Which  Certifies  the  Material 
Became  Effective  on  February  20, 
1991.. 

(17)  Small  Business  Assistance  Program 

(18)  Class  II  Operating  Pemiit  Priagram 
Including  Letter  Committing  to  Submit 
Infomiation  ""to  RACT/BACT/LAER 
Clearinghouse,  Letter  Regarding  Avail- 
ability of  State  Operating  Permits  to  the 
EPA  and  Specified  Emissions  Limits  in 
Permits,  and  Letter  Regarding  the  In- 
crease in  New  Source  Review  Thresh- 
olds.. 


Omaha 

Lincoln  

Omaha 

Statewide  ;... 

Statewide J.... 

Statewide  .... 


1/28/72  ;  5/31/72,  37  FR 

10842. 
4/25/72  i  5/31/72,  37  FR 
i      10842. 


1/24/72  ■  1121  m.  37  FR 

I      15080. 
2/16/72     7/27/72,  37  FR 

I      15080. 
10/2/72     5/14/73,  38  FR 
12696. 
5/9/74  ;  6/2/75.  40  FR 
'      23746. 


2/10/76     6/23/76,  41  FR 
25898. 


6/19/81 

9/25/80 
8/9/82 
8/9/82 


1/9/81 

8/5/81 

1/11/83 

„  7/24/84  ! 

11/17/83  I 
8/1/84  i 
4/3/85 

4/3/85  i 

2/2/87  I 

3/8/91  i 


10/6/81,  46  FR 

49122. 
3/28/83,  48  FR 

12715. 
7/5/83,  48  FR 

30631. 

11/29/83,  48  FR 
53697. 

1/31/85,  50  FR 
4510. 

9/15/86,  51  FR 

32640. 
9/19/86,  51  FR 

33264. 
8/3/87,  52  FR 

28694. 
7/2/91,  56  FR 

30335. 


11/12/92  i  8/30/93,  58  FR 

45452. 
2/16/94     1/4/95,  60  FR  372. 


The  plan  was  approved  except  that  por- 
tion pertaining  to  Omaha. 


State  submittal  date  is  date  of  the  letter. 
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EPA-Approved  Nebraska  Nonregulatory  Provisions— Continued 


Name  of  nonregulatory  SIP  provision 

Applicable  geo- 
graphic or  non- 
attainment  area 

State  sub- 
mittal date 

EPA  approval  date 

Explanation 

(19)  Letter  from  City  of  Omaha  Regard- 

Omaha, Lincoln  

9/13/95, 

2/14/96,  61  FR 

State  submittal  dates  are  dates  of  let 

ing    Authority    to    Implement    Section 

1 1/9/95 

5725. 

ters. 

112(1)  and  Letter  from  the  State  Re- 

garding Rule  Omissions  and  PSD  Pro- 

gram Implementation.. 

(20)    Lincoln    Municipal   Code.    Chapter 

City  of  Lincoln  

2/5/99 

1/20/00,  65  FR 

8.06.140  and  8.06.145.. 

3135. 

(21)  Lancaster  Co.  Resolution  5069,  Sec- 

Lancaster County  ... 

2/5/99 

1/20/00,  65  FR 

, 

tions  12  and  13.. 

3135. 

(22)  Nebraska  Lead  Maintenance  SIP 

Omaha 

1/18/01 

4/20/01,  66  FR 

' 

20199. 

[FR  Doc.  03-29692  Filed  11-28-03;  8:45  am] 
BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 
[Docket  No.  FEMA-7821] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insiu'ance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
dociunentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Grimm,  Mitigation  Division.  500  C 
Street.  SW.;  Room  412,  Washington.  DC 
20472.  (202)  646-2878. 


SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retxmi, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.(i.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts      ' 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiu-es.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  cormnunities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  tne  Federal  Eniergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 


flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  2d2(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  colunm.  The  Administrator 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary  because  communities 
listed  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-month. 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968.  as  amended.  42  U.S.C.  4022. 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 
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Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive JDrder  12612,  Federalism. 
This  rule  involves  no  policies  that  have 


federalis  m  implications  under  Executive 
Order  12  612.  Federalism.  October  26. 
1987,  3  CFR.  1987  Comp.;  p.  252. 

Execu  ive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standard  s  of  section  2(b)(2)  of  Executive 
Order  12  778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.;  p.  309. 


List  of  Subjects 

Flood 


in  44  CFR  Fart  64 

nsurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 


amendec 


State  and  location 


Community  No. 


E  ffective  date  authorlzation/can- 
:ellation  of  sale  of  flood  insur- 
ance In  community 


Region  V: 

Ohio:  Medina  County,  Unin- 
corporated Areas. 


Region  VII:    " 

Kansas:    Gridley, 
Coffey  County. 


City -of. 


Region  III: 

Pennsylvania:  College, 

Township  of.  Centre  Coun- 
ty 

Harris,  Township  of.  Centre 
County. 


•-do-  =  Ditto. 

Code  for  reading  third  column:  Emerg.  =  Emergency;  Re|.  =  Regular;  Susp.  =  Suspension. 


Anthony  S.  Lowe. 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-29797  Filed  11-28-03;  8:45  am] 

NUMG  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

[Docket  No.  FEMA-D-7547] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate.  Department  of  Homeland 
Security. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1%  annual  chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents. 


as  follows: 


PART  64— [AMENDED] 

■  1 .  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

§64.6    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


390378  I  S(iptember  6,  1978,  Emerg.;  Au- 
3ust  15.  1983,  Reg.;  Decem- 
ber 2,  2003,  Susp. 

200064  A(  iril  4,  2001.  Emerg.;  December 
2,  2003,  Reg.:  December  2. 
2003,  Susp. 

420259    A(ril  19,  1973,  Emerg.;  July  4, 

1989,     Reg.;     December     16, 

2003,  Susp. 
420262    Jme  6,   1973,  Emerg.;  June  5, 

1989,     Reg.;     December     16, 

2003.  Sua.. 


Current  effective 
map  date 


12/2/2003 

-do-* 

12/16/2003 
-do- 


Date  certain  Federal  assist- 
ance no  longer  available  in 
special  flood  hazard  areas 


12/2/2003 

-do- 

12/16/2003 
-do- 


OATES:  T  lese  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  and  revise  the  Flood  Insurance 
Rate  Ma[  (s)  (FIRMs)  in  effect  prior  to 
this  dete:  mination  for  each  listed 
commun  ty. 

From  1 16  date  of  the  second 
publicati  3n  of  these  changes  in  a 
newspap  sr  of  local  circulation,  any 
person  h  is  ninety  (90)  days  in  which  to 
request  t  irough  the  community  that  the 
Director  reconsider  the  changes.  The 
modifieq  elevations  may  be  chained 
le  90-day  period. 
;S:  The  modified  BFEs  for  each 
ity  are  available  for  inspection 
ice  of  the  Chief  Executive 
Officer  of  each  community.  The 
respecti>^  addresses  are  listed  in  the 
table  bel^w. 

FOR  FURIIHER  INFORMATION  CONTACT: 

Doug  Bellomo,  P.E.,  Hazard 
identification  Section,  Emergency 
Prepared  ness  and  Response  Directorate. 
FEMA.  5  )0  C  Street.  SW..  Washington. 
DC  2047;  I,  (202)  646-2903. 
SUPPLEMI  iNTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  each 
community  in  this  interim  rule. 
However^  the  address  of  the  Chief 
Executive  Officer  of  the  commQnity 
where  the  modified  BFE  determinations 
are  availi  ible  for  inspection  is  provided. 


during 
ADDRESS 

commu 
at  the  of 


Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  iflanagement  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
thexonmiunity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 


Federal  Register /Vol.  68.  No.  230 /Monday,  December  1.  2003 /Rules  and  Regulations  67053 


pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 


NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federahsm.  dated  October 
26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  floodplains, 
reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

■  1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Alabama: 
Houston 


Tuscaloosa  .. 


Tuscaloosa  .. 


Connecticut: 
Fairfield 


Fairfield 


New  Havan 


Windham 


I  Dates  and  name  of  news- 
Location  paper  where  notice  was 
published 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
number 


Delaware: 
New  Castle 


Florida: 
Orange 


Osceoia 


CityofDofban  ... 


City  of  Northport 


City  of  Tusca- 
loosa. 


Town  of  Green- 
wich. 


Town  of  Green- 
wich. 


Town  of  Madison 


Town  of 
Windham. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


July  18,  2003,  July  25, 
2003;  The  Dottian 
Eagle. 

September  19,  2003, 
September  26,  2003; 
The  Tuscaloosa  News. 

September  19,  2003, 
September  26,  2003; 
Ttie  Tuscaloosa  News. 


September  12,  2003, 
September  19,  2003; 
Greenwich  Time. 


September  29,  2003,  Oc- 
tober 6,  2003;  Green- 
wich Time. 


September  12,  2003, 
September  19,  2003; 
7776  Hartford  Courant 

August  1 1 ,  2003,  August 
18,  2003;  7776  Chron- 
icle. 


July24,  2003,  July  31, 
2003;  The  News  Jour- 
nal. 


July18,  2003,  July  25, 
2003;  Orlando  Sentinel. 


September  15,  2003, 
September  22,  2003; 
The  Ledger. 


I  The  Honorable  Chester  L.  Sowell, 
III,  Mayor  of  the  City  of  Dothan, 
P.O.   Box   2128,    Dothan,   Ala- 

{      bama  36302. 

I  The  Honorable  Harvey  Fretwell, 
Mayor  of  the  City  of  Northport, 
P.O.  Box  569,  Northport,  Ala- 
bama 35476. 
The  Honorable  Alvin  P.  Dupont, 
Mayor  of  the  City  of  Tusca- 
loosa, P.O.  Box  2089,  Tusca- 
loosa, Alabama  35403. 


July  10,  2003 


December  26,  2003 


December  26,  2003 


Mr.  Richard  V.  Bergstresser,  Town  t  September  5.  2003  . 

of  Greenwich  First  Selectman,  ' 

Greenwich  Town  Hall,  101  Field 

Point   Road,    Greenwich,   Con-  I 

necticut  06830.  i 

Mr.  Richard  V.  Bergstresser,  Town    September  22,  2003 

of  Greenwich  First  Selectman, 

Greenwich  Town  Hall,  101  Field  I 

Point   Road,   Greenwich,   Con-  ! 

necticut  06830. 
Mr.  Thomas  S.  Scarpati,  Town  of 

Madision  First  Selectman,  Town 

Hall,  8  Campus  Drive,  Madison. 

Connecticut  06443. 
Mr.   Michael   Paulhaus,   Town   of 

Windham  First  Selectmsm,  979 

Main   Street,   Willimantic,   Con- 
necticut 06226-2200. 


December  19,  2003 


August  4,  2003 


Mr.  Thomas  P.  Gonjon,  New  Cas- 
tle County  Executive,  New  Cas- 
tle County  Government  Center, 
87  Reads  Way,  New  Castle. 
Delaware  19720. 

M.  Krishnamurthy,  Ph.D.  P.E.,  Or- 
ange County  Stormwater  Man- 
agement Manager,  4200  South 
John  Young  Parkway,  Orlando, 
Florida  32839. 

Mr.  Edwin  E.  Hunzeker,  Osceola 
County  Manager,  1  Courthouse 
Square,  Suite  4700,  Kissimmee, 
Rorida  34741-5488. 


October  30,  2003 


July  10,  2003 


December  22,  2003, 


010104  E 

010202  E 

010203  E 

090008  C 

090008  C 

090079  D 
090119  D 

105085  G 


120179  E 


120189  F 


67054         Federal  Register /Vol.  68,  No.  210 /Monday,  December  1,  2003 /Rules  and  Regulations 


State  and  county 


Location 


Dates  and  name  <  f  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
number 


Polk 


Georgia: 
Cobb 


Cobb 


Columbia 


Fulton 


Gwinnett 


Whitfield 


Kentucky: 


Maryland: 

Montgomery 


Massachusetts: 

Barnstable  ...    Town  of  Bourne 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unirrcorporated 
Areas. 


Unincorporated 
^  Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Lexington-Fay- 
ette Urban 
County  Gov- 
ernment. 


Unincorporated 
Areas. 


Barnstable  ... 


'  Mississippi: 
Hamson 


New  Hampshire: 
Cheshire  .... 


New  Jersey: 


Town  of  Bourne 


City  of  Biloxi 


City  of  Keene 


September  15,  2013 
September  22,  ^003; 
The  Ledger. 


August  1 ,  2003,  Aiigust 
8,  2003;  Mariet^  Daily 
Journal. 


August  1 ,  2003,  August 
8,  2003;  Marietta  Daily 
Journal. 


July  17,  2003,  Jui]  24, 
2003;  The  Augupta 
Chronicle. 

August  1 ,  2003,  Aijgust 
8,  2003;  Fulton  founty 
Daily  Report. 


September  4,  200  !,  Sep- 
tember 1 1 ,  200J 
Gwinnett  Daily  kost. 


August  15,  2003, 
22,  2003;  The 
Citizen-News. 


kugust 
L  ally 


August  €,  2003,  ALgust 
13,2003;  The  Lex- 
ington Herald-Leader 


July  28,  2003.  August  4, 
2003;  The  MonJ^omery  \ 
Journal. 


September  24,  2C 
tober  1,  2003;  ( 
Cod  Times. 


September  24,  2( 
tober  1,2003; 
Cod  Times. 


October  3,  2003,  (>ctober 
10,2003;  The  4un  Her- 
ald. 


October  3,  2003, 
20,  2003;  The 
SentineL 


)ctober 
t  eene 


Mr.  Jim  W.  Keene,  Polk  County 
Manager,  330  West  Church 
Street,  P.O.  Box  9005,  Drawer 
CA01,  Bartow,  Florida  33831- 
9005. 

Mr.  Samuel  S.  Owens,  Chairman 
of  the  Cobb  County  Board  of 
Commissioners,  100  Cherokee 
Street,  Suite  300,  Marietta, 
Georgia  30090-9680. 

Mr.  Samuel  S.  Olens,  Chairman  of 
the  Cobb  County  Board  of  Com- 
missioners, 100  Cherokee 
Street,  Marietta,  Georgia 
30090-9680. 

Mr.  Steve  Szablewski,  Columbia 
County  Administrator,  630  Ron- 
ald Reagan  Drive,  Evans,  Geor- 
gia 30809. 

Mr.  Thomas  C.  Andrews,  Fulton 
County  Manager,  Fulton  County 
Government  Center,  141  Pryor 
Street,  10th  Floor.  Atlanta, 
Georgia  30303. 

Mr.  F.  Wayne  Hill,  Chairman  of 
the  Gwinnett  County  Board  of 
Commissioners,  Justice  and  Ad- 
ministration Center,  75  Langley 
Drive,  Lawrenceville,  Georgia 
30045. 

Mr.  Mike  Babb,  Chairman  of  the 
Whitfield  County  Board  of  Com- 
missioners, P.O.  Box  248,  Dal- 
ton,  Georgia  30772. 

The  Honorable  Teresa  Isaac, 
Mayor  of  the  Lexingten-Fayette 
Urban  County  Govemment,  200 
East  Main  Street,  12th  Floor, 
Lexington,  Kentucky  40507. 

I  Mr.  Douglas  M.  Duncan,  Mont- 
gomery County  Executive,  Ex- 
ecutive Office  Building,  101 
Monroe  Street,  Rockville,  Mary- 
land 20850. 

Mr.  Mark  A.  Tirrell,  Chairman  of 
the  Town  of  Boume  Board  of 
Selectmen,  Boume  Town  Hall, 
24  Peny  Avenue,  Buzzards 
Bay,  Massachusetts  02532. 

Mr.  Mari<  A.  Tirrell,  Chairman  of 
the  Town  of  Boume  Board  of 
Selectmen,  Boume  Town  Hall, 
24  Perry  Avenue,  Buzzards 
Bay,  Massachusetts  02532. 

The  Honorable  A.J.  Holloway, 
Mayor  of  the  City  of  Bilqd,  P.O. 
Box  429,  140  Lameuse  Street, 
Biloxi,  Mississippi  39530. 

The  Honorable  Michael  Blastos, 
Mayor  of  the  City  of  Keene,  City 
Hall,  3  Washington  Street, 
Keene,  New  Hampshire  03431 . 


December  22,  2003 


120261  F 


July  15,  2003 


November  7,  2003 


July  10,  2003 


November  7,  2003 


December  11,  2003 


November  21,  2003 


:}uly  29,  2003 


November  3,  2003 


September  17,  2003 


September  17,  2003 


September  26,  2003 


September  25,  2003 


130052  F 


130052  F 


130059  B 


135160  E 


130322  C 


130193  C 


210067  C 


240049  C 


255210  F 


255210  E 


285252  C 


330023  D 
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State  and  county 


Location 


Union 


Somerset 


New  York: 
Dutctiess 


North  Carolina: 

Gaston City  of  Gastonia 


Townstiip  of 
Scotch  Plains. 


Borough  of 
Watchung. 


Town  of  Dover .. 


Pennsylvania: 
Montgomery 


Rhode  Island: 
Bristol  


South  Carolina: 
Charleston 


Charleston 


Richland 


Tennessee: 

Nashville  and 
Davidson. 


Township  of 
Plymouth. 


Town  of  Bristol 


City  of  Charles- 
ton. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Metropolitan 
Government. 


I 
Williamson  ...  |  Unincorporated 
Areas. 


Virginia: 

Dickenson 


Prince  Wil- 
liam. 


Dates  and  name  of  news- 
paper where  notk^  was 
published 


Chief  executive  officer  of  commu- 
nity 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


September  5,  2003,  Sep- 
tember 12.  2003;  The 
Courier-News. 


September  5,  2003,  Sep- 
tember 12,  2003;  The 
Courier-News. 


July  10,  2003,  July  17. 
2003;  Harlem  Valley 
Times. 


August  18,  2003,  August 
25,  2003:  The  Gaston 
Gazette. 


August  29,  2003,  Sep- 
tember 5.  2003;  The 
Times  Herald. 


September  12.  2003. 
Septemtjer  19,  2003; 
Providence  Journal. 


September  15,  2003, 
September  22,  2003; 
Post  and  Courier 


September  15,  2003, 
September  22,  2003; 
Post  and  Courier 


August  19,  203,  August 
26,  2003;  The  State. 


August  6,  2003,  August 
13,  2003;  The  Ten- 
nessean. 


August  6,  2003,  August 
13,  2003;  The  Review 
Appeal. 


October  1 .  2003,  October 
8,  2003;  The 
Dickenson  Star 

August  1 1 ,  2003,  August 
18,  2003;  Potomac 
News. 


The  Honorable  Martin  L.  Marks, 
Mayor  of  the  Township  of 
Scotch  Plains,  Municipal  Build- 
ing, 430  Park  Avenue,  Scotch 
Plains.  New  Jersey  07076. 

The  Honorable  Albert  S.  Ellis, 
Mayor  of  the  Borough  of 
Watchung,  15  Mountain  Boule- 
vard. Watchung,  New  Jersey 
07069. 

Ms.  Jill  Way,  Supervisor  of  the 
Town  of  Dover,  Dover  Town 
Hall,  126  East  Duncan  Hill 
Road,  Dover  Plains,  New  York 
12522. 

The  Honorable  Jennifer  T.  StuRz, 
Mayor  of  the  City  of  Gastonia, 
P.O.  Box  1748,  181  South 
Street,  Gastonia,  North  Carolina 
28053-1748. 

Ms.  Karen  Weiss,  Township  of 
Plymouth  Manager,  700  Belvoir 
Road,  Plymouth  Meeting,  Penn- 
sylvania 19462. 


Effective  date  of 
modificatk>n 


Community 
number 


December  12,  2003  ... 


Decemmber  12.  2003 


340474  C 


340447  C 


January  2,  2004 


November  24.  2003 


361335  A 


370100  E 


August  20,  2003 


Mr.    Joseph    F.    Parella,    Bristol    September  5, 2003 


420955  E 


445393  F 


Town  Administrator.  Town  Hall, 
Bristol.  Rhode  Island  02809- 
2208. 


The  Honorable  Joseph  P.  Riley,    December  22,  2003  .  455412  G 

Jr..  Mayor  of  the  City  of 
Charleston,  P.O.  Box  652, 
Charleston,  South  Carolina 
29401 . 

Mr.     Roland    H.     Windham,    Jr.,     December  22,  2003  ..  '  455413  G 

Charleston     County     Adminis-  ! 

trator.  4045  Bridge  View  Drive,  | 

North  Charieston.  South  Caro- 
lina 29405.  I 
Mr.   T.   Cary   McSwain.    Richland  i  November  25,  2003  .  450170  G 

County      Administrator,      2020  j 

Hampton  Street,  P.O.  Box  192, 

Columbia,       South       Carolina 

29202. 


August  29,  2003 


The  Honorable  William  Purcell. 
Mayor  of  the  Metropolitan  Gov- 
emment  of  Nashville  and  David- 
son County.  107  Metropolitan 
Courthouse,  Nashville,  Ten- 
nessee 37201 . 

Mr.        Roger .      S,        Anderson,  ;  August  29,  2003 
Williamson    County    Executive,  i 
1320  West  Main  Street,  Suite  I 
100.  Franklin,  Tennessee  37064. 1 


Mr,    Keith    L,    Viers,    Dickenson  j  January  7,  2004  

County  Administrator.  Adminis-  i 

trative  Office,   P.O.   Box   1098,  j 

Clintwood,  Virginia  24228. 
Mr,  Craig  Gertiart,  Prince  William  '  November  17,  2003 

County    Executive,    1     County  j 

Complex  Court.  Prince  William,  I 

Virginia  22192.  I 


470040  F 


470204  E 


510253  C 


510119  D 
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State  and  county 


Ljocation 


Dates  and  name  af  news- 
paper where  notipe  was 
published  I 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modHicatkxi 


Community 
number 


RusaeH 


Unincorporated 
Areas. 


October  1,  2003,  tXAober 
8,  2003;  Lebanin 
News.  I 


Mr.  Frank  Norton,  Chairman  of  the 
Russell  County  Board  of  Super- 
visors, P.O.  Box  1208,  l-eb- 
anon,  Virginia  24266. 


January  7,  2004 


510317  B 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  November  18,  2003. 
AnthoDy  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
IFR  Doc.  03-29794  Filed  11-28-03;  8:45  am] 
aiLUNG  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

Hnal  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate^  Department  of  Homeland 
Security. 

ACTKW:  Final  rule. 

summary:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
Temain  qualified  for  participation  in  the 
Nationed  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  hisurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  commimity.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection  as 
indicated  on  the  table  below. 

ADDRESSES:  The  final  BFEs  for  each  -^ 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
FEMA,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-2903. 


SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  f<»r  the  modified  BFEs  for  each 
commutiity  listed.  These  modified 
elevatio  tis  have  been  published  in 
newspa  jers  of  local  circulation  and 
ninety  ( )0)  days  have  elapsed  since  that 
publica  ion.  The  Mitigation  Division 
Directoi  of  the  Emergency  Preparedness 
and  Response  Directorate,  has  resolved 
any  app  eals  resulting  from  this 
notifica  ion. 

This  :  inal  rule  is  issued  in  accordance 
with  Se  :tion  110  of  the  Flood  Disaster 
Protectian  Act  of  1973,  42  U.S.C.  4104, 
and  44  i  :FR  Part  67. 

The  /  gency  has  developed  criteria  for 
floodpli  in  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Inters  sted  lessees  and  owners  of  real 
propert  r  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
availab  e  at  the  address  cited  below  for 
each  CO  nmunity. 

The  I  FEs  and  modified  BFEs  are 
made  fi  lal  in  the  communities  listed 
below,   elevations  at  selected  locations 
in  each  community  are  shown. 

Natic  nal  Environmental  Policy  Act. 
This  ru  e  is  categorically  excluded  from 
the  reqi  irements  of  44  CFR  Part  10, 
-Enviroi  mental  Consideration.  No 
environ  mental  impact  assessment  has 
been  pr  spared. 

Regu.  atory  flexibility  Act.  The 
Mitigat:  on  Division  Director  of  the 
Emerge  icy  Preparedness  and  Response 
Directo:  ate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulat  Dry  Flexibility  Act  because  final 
or  mod  fiedBFEs  are  required  by  the 
Flood  E  isaster  Protection  Act  of  1973, 
42  U.S.  ].  4104,  and  are  required  to 
establis  i  and  maintain  community 
eligibil:  ty  in  the  NFIP.  No  regulatory 
flexibil  ty  analysis  has  been  prepared. 

Regu  atory  Classification.  This  final 
rule  is  i  lot  a  significant  regulatory  action 
under  t  le  criteria  of  Section  3(f)  of 
Executi  ve  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review, 
58FRS1735. 

Exea  itive  Order  12612,  Federalism. 
This  n\  e  involves  no  policies  that  have 
federal  sm  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,198  7. 


Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  llood  insiu-ance,  reporting 
and  recordkeeping  requirements. 

■  Accordingly.  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 

#Oeptti  in 
feet  atx)ve 

ground. 
*  Elevation 
In  feet 
(NGVD) 
•Elevation 
in  feet 
(NAVD) 

NORTH  CAROUNA 

Franklin  County  (FEMA 
Docket  No.  D-7562) 

Basin  10,  Stream  14: 
Approximately  150  feet 
downstream  of  ttie  County 

boundary 

Approximately  1 .3  miles  up- 
stream of  the  County 

boundary 

Franklin  County 
(Unincorporated  Areas) 
Bear  Swamp  Creek: 
Approximately  1 ,500  feet 
downstream  of  Dyking 

Road  

Approximately  2.1  miles  up- 
stream of  Dyking  Road  

Franklin  County 
(Unincorporeted  Areas) 

Beaverdam  Creek  (Basin  1 1, 

Stream  3): 

At  the  confluence  with  Moc- 
casin Creek  

Approximately  200  feet  up- 
stream of  the  confluence 
with  Moccasin  Creek 

•306 
•379 

•212 
•229 

-226 
•226 
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Source  at  flooding  and  location 


Franklin  County 
(Unincorporated  Area*) 

Big  Branch  Creek: 

At  the  confluence  with  Cedar 
Creek 

Approximately  1  mile  up- 
stream of  Sam  Norton 
Road  

Franidin  County 
(Unincorporated  Areas) 

Big  Peachtree  Creek: 

At  the  County  boundary 

Approximate^  1 .2  miles  up- 
stream of  Gardner  Road  ... 

Franidin  County 
(Unincorporated  Areas) 
Big  Peachtree  Creek  Tributary: 
At  the  confluence  with  Big 

Peachtree  Creek  

Approximately  0.9  mile  up- 
stream of  the  confluence 
with  Big  Peachtree  Creek 

Franlciin  County 
(Unincorporated  Areas) 
Billys  Creek: 
Approximately  1 ,180  feet  up- 
stream of  the  confluence 

with  the  Tar  River 

Approximately  1 .9  miles  up- 
stream of  the  confluence 
with  the  Tar  River 

Franklin  County 
(Unincorporated  Areas) 

Brandy  Creek: 
At  the  confluence  with  Cedar 

Creek 

Approximately  425  feel  up- 
stream of  Park  Avenue  

Franklin  County  (Unincor- 
porated Areas),  Town  of 
Youngsvllle 

Brandy  Creek  Tributary: 
At  the  confluence  with  Bran- 
dy Creek  

Approximately  0.7  mile  up- 
stream of  the  confluence 

with  Brandy  Creek 

Franklin  County 
(Unincorporated  Areas) 
Buffalo  Creek  South: 
Approximately  0.5  mile  up- 
stream of  the  confluence 

with  the  Tar  River 

Approximately  2.7  miles  up- 
stream of  West  River  Road 

Franklin  County 
(Unincorporated  Areas) 

Buffato  Creek: 
At  ttie  confluence  with  Sandy 

Creek 

Approximately  2.5  miles  up- 
stream of  U.S.  401  

Franklin  County 
(Unincorporated  Areas) 
Buffalo  Creek  Tributary  1: 

At  ttie  confluence  with  Buf- 
falo Creek 

Approximately  700  feet  up- 
stream of  Toilie  Weldon 
Road 


#Deplti  in 

feet  above 
ground. 

'Bevatmn 
in  feet 
(NGVD) 

•Elevatkx) 
in  feet 
(NAVO) 


•193 
•243 

•204 
•234 

•208 
•231 


•226 
•243 


•275 
•381 


•310 
•333 


•213 
•247 


•271 
•35& 


•283 
•327 


Source  of  ftooding  and  k>caiion 


Franklin  County 
(Unincorporated  Areas) 

Camping  Creek: 
At  the  confluence  with  Cedar 

Creek  

Approximately  0.7  mile  up- 
stream of  Hart  Road 

Franklin  County 
(Unincorporated  Areas) 
Camping  Creek  Tributary  1: 
At  the  confluence  with  Camp- 
ing Creek 

Approximately  0.7  mile  up- 
stream of  the  confluence 

with  Camping  Creek 

Cedar  Creek: 
Approximately  0.8  mile  up- 
stream of  the  confluence 

with  the  Tar  River 

Approximately  1.1  miles  up- 
stream of  Pocomoke  Road 
Cedar  Creek  Tributary  1: 
At  the  confluence  with  Cedar 

Creek  

Approximately  1 .5  miles  up- 
stream of  Bennette  Perry 
Road  

Franklin  County 
(Unincorporated  Areas) 

Cedar  Creek  Tributary ^2: 
At  the  confluence  with  Cedar 

Creek 

Approximately  0.8  mile  up- 
stream of  Hill  Road  

Franklin  County 
(Unincorporated  Areas) 
Cedar  Creek  Tributary  3: 
At  the  confluence  with  Cedar 

Creek  

Approximately  0.4  mile  down- 
stream of  Long  Mill  Road  .. 

Franklin  County 
(Unincorporated  Areas) 

Crooked  Creek: 
Approximately  80  feet  down- 
stream of  NC  98 

Approximately  0.9  mile  up- 
stream of  Moores  Pond 

Road  

Franklin  County  (Unincor- 
porated Areas),  Town  of 
Bunn 

Crooked  Creek  Tributary  1: 
At  the  confluence  with  Crook- 
ed Creek 

Approximately  1 .4  miles  up- 
stream of  Pearces  Road  ... 
Franklin    County    (Unincor- 
porated Areas),  Town  of 
Bunn 

Crooked  Creek  Tributary  2: 
At  the  confluence  with  Crook- 
ed Creek 

Approximately  1 .2  miles  up- 
stream of  the  confluence 

with  Crooked  Creek 

Franklin  County 
(Unincorporated  Areas) 
Crooked  Creek  Tributary  3: 
At  the  confluence  with  Crook- 
ed Creek  


fOeplhin 

feet  above 
ground. 

'Eievatkxi 
in  feet 
(NGVD) 

•Elevation 
in  feet 
(NAVD) 


•231 
•300 


•264 
•286 

•193 
•427 

•212 

•252 


•269 
•338 


•305 
•380 


•174 
•375 


•193 
•241 


•234 
•270 

•266 


Source  of  fk>oding  and  locatkxi 


#Deptt)  in 
feet  above 

arouna. 

'Elevatmn 

In  feet 

(NGVD) 
•Elevation 

in  feet 

(NAVD) 


Approximately  0.6  mile  up- 
stream of  U.S.  401  


Franklin  County 
(Unincorporated  Areas) 

Crooked  Creek  Tributary  4: 
At  the  confluence  with  Crook- 
ed Creek  Tritxjtary  3  

Approximately  0.9  mile  up- 
stream of  the  confluence 
with  Crooked  Creek  Tritxi- 
tary  3  

Franklin  County 
(Unincorporated  Areas) 

Cypress  Creek: 
At  the  confluence  with  the 

Tar  River 

Approximately  1 .6  miles  up- 
stream of  NC  56 

Approximately  1 :2  miles  up- 
stream of  the  confluence 

with  the  Tar  River 

Franklin  County  (Unincor- 
porated Areas),  Town  of 
Youngsvllle 

Deer  Branch: 
At  the  confluence  with  Sandy 

or©©K 

Approximately  1 ,200  feet  up- 
stream of  NC  58 

Franklin  County 
(Unincorporated  Areas) 
Devils  Cradle  Creek: 
At  the  confluence  with  Sandy 

or©©k  

Approximately  1 .9  miles  up- 
stream of  NC  39 

Franklin  County 
(Unincorporated  Areas) 
Fishing  Creek: 
Approximately  1 .450  feet  up- 
stream of  NC  561  .„ 

Approximately  1.1  miles  up- 
stream of  NC  561  


Franklin  County 
(Unincorporated  Areas) 

Flatrock  Creek: 
At  the  confluence  with  Devils 

Cradle  Creek  

Approximately  2.6  miles  up- 
stream of  Lake  View  Road 

Franklin  County 
(Unincorporated  Areas) 
Fox  Creek: 
Approximately  0.5  mile  up- 
stream of  NC  56/NC  581   .. 
Approximately  0.9  mile  up- 
stream of  NC  561  

Franklin  County  (Unincor- 
porated Areas),  Town  of 
LAuisburg 

Giles  Creek: 
At  the  confluence  with  Todes 

Creek 

Approximately  0.9  mile  up- 
stream of  the  confluence 

with  Tooles  Creek  

Franklin  County 
(Unincorporated  Areas) 
Hattles  Branch: 
At  the  confluence  with  Rfch- 
land  Creek 


•330 


•270 


•325 


•171 
•260 

•170 


•185 
•249 


•251 
•379 


•165 
•166 


•264 
•398 


•204 
•225 


•238 
•254 

•314 
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#Depth  In 

feet  above 

ground. 
*Elevatk)n 

Source  of  flooding  and  k)cation 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 

Approximately  100  feet 

downstream  of  South  Col- 

lege Street 

•396 

Franklin  County 

(Unlncdrporated  Araas) 

Horse  Creek: 

At  the  downstream  County  . 

boundary 

•342 

Approximately  225  feet  up- 

stream of  Nottingham 

Court 

•387 

Franklin  County 

" 

(Unincorporated  Areas) 

Jumping  Run: 

^ 

Approximately  0.6  mile  down- 

stream of  East  River  Road 

•195 

Approximately  975  feet  up- 

stream of  East  River  Road 

•204 

Franklin  County 

(Unincorporated  Areas) 

LMe  Riven 

At  the  downstream  County 

txjundary 

•325 

Approximately  900  feet  up- 

stream of  Martindale  Drive 

•430 

Franklin    County    (Unincor- 

porated Areas),  Town  of 

Youngsvllle 

Little  Sttocco  Creek: 

At  the  confluence  with 

Shocco  Creek 

•206 
•258 

Approximately  2.3  miles  up- 
stream of  fiod  Alston  Road 

Franklin  County 

(Unincorporated  Areas) 

Lorjg  Branch: 

At  the  confluence  with  Cy- 

press Creei( 

•236 

Approximately  1 .4  miles  up- 

stream of  the  confluence 

with  Cypress  Creei< 

•265 

Franklin  County 

(Unincorporated  Areas) 

i.ync/j  Creefc- 

Approximately  0.5  mile  down- 

stream of  Dyking  Road  ..... 

•213 

At  the  County  boundary 

•332 

Franklin  .County 

(Unincorporated  Areas) 

MkUle  Creek: 

Approximately  1 ,200  feet  up- 
stream of  Green  Hill  Road 

•242 

Approximately  1 .8  miles  up- 
stream of  Green  Hill  Road 

•257 

Franklin  County 

(Unincorporated  Areas) 

Moccasin  Creek:  ^ 

At  Interstate  264  

•219 

Approximately  0.7  mile  up- 

stream of  Henry  Baker 

Road 

•307 

Franklin  County 

(Unincorporated  Areas) 

Moccasin  Creek  Tributary  3: 

At  the  confluence  with  Moc- 

casin Creek 

•269 

Approximately  0.4  mile  up- 
stream of  Okj  Halifax  Road 

•368 

Souro   of  fkxsding  and  k>cation 


■ranklin  County 
(Unl  icorporated  Areas) 

Norris  C  reek: 

At  th«  confluence  with  Crook- 
ed >eek 

Apprc  ximately  450  feet  up- 
strj  am  of  Bethlehem 
Church  


Franklin  County 
(Unlhcorporated  Areas) 

Norris  Creek  Tributary  1: 
At  the  confluence  with  Norris 

Creek 

Apprc  ximately  0.9  mile  up- 
str«  am  of  Johnson  Town 
Roiid  


Press 
Atth( 


F  rang 


Red 
Appi 


Bui 


Appri 


Tanklin  County 
(Unlpcorporated  Areas) 

Tributary  1: 
County  boundary  .... 
Approximately  0.9  mile  up- 
stream of  Tant  Road  


^ranklin  County 
(Unficorporated  Areas) 

Creek: 

imately  1 .4  miles 

dovlmstream  of  NC  58  

( ximately  4.2  miles  up- 
stromof  NC  58  


r(  xir 


^ranklin  County 
(Unficorporated  Areas) 

Richlan0  Creek: 

At  th0  County  txsundary  

Approximately  1 .0  mile  up- 
str«  am  of  the  confluence  of 
HaUles  Branch  


Frankli  i 
poralBd 


County    (Unincor- 
Areas),  Town  of 


Your  gsville 

Sandy  i  >ee^; 
At  th(  downstream  County 

boundary 

Appn  ximately  1  mile  up- 

str<  am  of  Hightower  Road 

-ranklin  County 
(Unpicorporated  Areas) 

Sandy  Creek  Tributary  1: 
At  the  confluence  with  Sandy 

Criek  

Approximately  1 .3  miles  up- 
stream of  Reed  Road 

Franklin  County 
(Unfcicorporated  Areas) 

Sandy  treek  Tributary  2: 
At  th$  confluence  with  Sandy 

Cr*ek  

Appn  iximately  0.8  mile  up- 
stn  (am  of  the  confluence 
witr  Sandy  Creek 

Franklin  County 
(Unincorporated  Areas) 

Sandy  "reek  TrttMtary  3: 
At  th(  \  confluence  with  Sandy 

Cnsek  

Appn  tximately  630  feet  up- 
strf  am  of  Douglas  Williams 
Robd  


#Depth  in 
feet  atx)ve 

QFOUrKJ. 

*  Elevatton 
in  feet 
(NGVD) 
•Elevation 
in  feet 
(NAVD) 


•181 
•331 

•197 
•237 

•241 
•273 

•194 
•254 

•301 
•358 


•184 
•281 


•187 
•209 


•193 
•209 

•205 
•263 


^ 

#Depthin 

feet  above 

ground. 
•Elevatton 

Source  of  fkxxling  and  location 

in  feet 

(NGVD) 

•Elevatton 

in  feet 

(NAVD) 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  4: 

At  the  confluence  with  Sandy 

Creek  Tributary  3  

Approximately  230  feet  up- 

•207 

stream  of  JB  Leonard 

Road 

•231 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  5: 

At  the  confluence  with  Sandy 

Creek 

•206 

Approximately  1.3  miles  up- 

stream of  NC  561  

•314 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  6: 

At  the  confluence  with  Sandy 

Creek  

•212 

Approximately  500  feet  up- 

stream of  Raymond 

Tharringtoh  F  oad  

•257 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  7: 

At  the  confluence  with  Sandy 

Creek 

•236 

Approximately  1 .4  miles  up- 

stream of  Person  Road  

•500 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  8: 

At  the  confluence  with  Sandy 

Creek  Tributary  7  

248 

Approximately  1.1  miles  up- 

stream of  t  ie  confluence 

with  Sandy  Creek  Tributary 

7 

•284 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  9: 

At  the  confluence  with  Sandy 

Creek  

•250 

Approximately  0.4  mile  up- 

stream of  t  ie  confluence 

with  Sandy  Creek 

•251 

Franklin  County 

(Unincorporated  Areas) 

Sanay  Creek  Tributary  10: 

At  the  confluence  with  Sandy 

Creek 

•265 

Approximately  0.8  mile  up- 

stream of  the  confluence 

with  Sandy  Creek 

•279 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  13: 

At  the  confluence  with  Sandy 

Creek 

•215 

Approximately  0.6  mile  up- 

stream of  tfie  confluence  of 

Sandy  Creek  Tributary  15 

•270 

Franklin  County 

(Unincorporated  Areas) 

Sandy  Creek  Tributary  14: 

At  the  confluence  with  Sandy 

Creek  Tributary  13  

•231 

Approximately  1 .2  miles  up- 

stream of  the  confluence 

with  Sandy  Creek  Tributary 

13 

•277 
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Source  of  flooding  and  location 


Franklin  County 
(Unincorporated  Areas) 

Sandy  Creek  Tributary  15: 
At  the  confluence  with  Sandy 

Creek  Tributary  13  

Approximately  0.4  mile  up- 
stream of  the  confluence 
with  Sandy  Creek  Tributary 
13 

Franlclln  County 
(Unincorporated  Areas) 

Shocco  Creek: 
At  the  confluence  of  Fishing 

Creek 

Approximately  4.1  miles  up- 
stream of  NC  58 


#Depth  in 

feet  above 
ground. 

'Elevation 

in  feet 

(NGVD) 

•Elevation 
in  feet 
(NAVD) 


Franidin  County 
(Unincorporated  Areas) 

Sycamore  Creek: 

Approximately  1 ,000  feet 
downstream  of  East  River 
Road 

Approximately  1 ,400  feet 
downstream  of  Ronald 
Thanington  Road  

Franiciin  County 
(Unincorporated  Areas) 

Tar  River: 
Approximately  390  feet 
downstream  of  the  con- 
fluence of  Cypress  Creek  .. 
Approximately  600  feet  up- 
stream of  the  confluence  of 
Cypress  Creek 

Franiciin  County 
(Unincorporated  Areas) 

Tar  River  Tributary  1: 
Approximately  500  feet  up- 
stream of  the  confluence 

with  the  Tar  River 

Approximately  0.9  mile  up- 
stream of  George  Leonard 
Road  


•262 


•270 


•166 
•206 


•200 


•236 


Franklin  County 
(Unincorporated  Areas) 

Taytors  Creek: 

Approximately  750  feet  up- 
stream of  the  confluence 
with  the  Tar  River 

Approximately  1 .6  miles  up- 
stream of  the  confluence 
with  the  Tar  River 


•170 
•170 


•197 
•209 


Franklin  County 
(Unincorporated  Areas) 

Tooles  Creek: 

At  the  confluence  with  Lynch 
Creek 

Approximately  100  feet 
downstream  of  Joe  Ward 
Road 


Franklin  County 
(Unincorporated  Areas) 

Turkey  Creek: 

Approximately  800  feet  up- 
stream of  the  confluence  of 
Turkey  Creek  Tributary  1  ., 

Approximately  1 .4  miles  up- 
stream of  Interstate  64 


•234 
•240 

•213 
•310 


•253 
•320 


Source  of  fk>oding  and  k>cation 


Franklin  County 
(Unincorporated  Areas) 

Turi^ey  Creek  Tributary  1: 
Approximately  450  feet  up- 
stream of  the  confluence 

with  Turkey  Creek  

Approximately  0.5  mile  up- 
stream of  Interstate  64  ... 

Franklin  County 
(Unincorporated  Areas) 
Wolfhartjor  Branch: 
At  the  confluence  witti  Tur- 
key Creek  

Approximately  1 .5  miles  up- 
stream of  Cartyle  Road  .. 

Franklin  County 
(Unincorporated  Areas) 
Wolfpen  Branch: 
Approximately  0.6  mile  up- 
stream of  the  confluence 

with  the  Tar  River 

Approximately  450  feet 
downstream  of  NC  39  


Franklin  County  (Unincor- 
porated Areas),  Town  of 
Louisburg 

Franklin  County 

(Unincorporated  Areas) 

Maps  available  for  inspection 

at  the  Franklin  County  GIS 
Department,  215  East  Nash 
Street,  Louisburg,  North 
Carolina. 


Town  of  Bunn 
Maps  available  for  inpsection 

at  the  Bunn  Town  Hall,  601 
Main  Street,  Bunn,  North 
Carolina. 


Town  of  Franklinton 
Maps  available  for  inspection 

at  the  Franklinton  Town  Hall, 
7  West  Mason  Street, 
Franklinton,  North  Carolina. 


Town  of  Louisburg 
Maps  available  for  inpsection 

at  the  Louisburg  Town  Hall, 
110  West  Nash  Street, 
Louisburg  North  Carolina. 

Town  of  Youngsville 
Maps  available  for  inpsection 

at  the  Youngsville  Town  Hall, 
118  North  Carolina. 


Greene  County  (FEMA 
Docket  No.  D-7562) 

Contentnea  Creek: 
At  the  Greene/Pitt  County 

boundary 

Approximately  1 .2  miles  up- 
stream of  Hugo  Road 

Towns  of  Hookerton  and 
Snow  Hill,  Greene  County 
(Unincorporated  Areas) 

Appletree  Swamp: 
At  1  Ami  Edwards  Road 


#Deptli  in 

feet  above 

ground. 

*  Elevation 

in  feet 

(NGVD) 

•Elevatkm 

in  feet 

(NAVD) 


•253 
•319 


•261 
•335 


•197 
•212 


•31 
•33 


•75 


Source  of  flooding  and  kxation 


At  the  Greene/Wayne  County 
boundary 

Greene  County 
(Unincorporated  Areas) 

Appletree  Swamp  Tributary: 
At  the  confluence  with 

Appletree  Swamp  

Approximately  0.5  mile  up- 
stream of  the  confluence 

with  Appletree  Swamp  

Greene  County 
(Unincorporated  Areas) 
Button  Branch: 
At  the  Greene/Wayne  County 

txjundary 

Approximately  1,500  feet  upi^ 

stream  of  Wayne  Road  

Greene  County 
(Unincorporated  Areas) 
Fort  Run: 
Approximately  0.8  mile  up- 
stream of  the  confluence 

with  Contentnea  Creek 

Approximately  0.8  mile  up- 
stream of  Gurganus  Road 

Greene  County 
(Unincorporated  Areas) 
Lewis  Branch: 
At  the  confluence  with  Fort 

Run  :.... 

Approximately  0.8  mile  up- 
stream of  the  confluence 

with  Fort  Run  

Greene  County 
(Unincorporated  Areas) 
Middle  Swamp: 
At  the  upstream  side  of  U.S. 

Route  258 

Approximately  2.0  miles  up- 
stream of  U.S.  Route  258 

Greene  County 
(Unincorporated  Areas) 
Rainbow  Creek: 
Approximately  0.6  mile  up- 
stream of  the  confluence 

With  Contentnea  Creek 

Approximately  0.6  mile  up- 
stream of  U.S.  Route  258 

Greene  County 
(Unincorporated  Areas) 
Reeders  Forte 
At  the  confluence  with  Tyson 

Marsh 

Approximately  0.3  mile  up- 
stream of  BunfieM  Road  ... 

Greene  County 
(Unincorporated  Areas) 
Reedy  Branch: 
At  ttie  confluence  witti  Tyson 

Marsh 

Approximately  1 .4  miles  up- 
stream of  the  confluence 
with  Tyson  Marsh  

Greene  County 
(Unincorporated  Areas) 

Sandy  Run: 

Approximately  0.5  mile  up- 
stream of  Sterfarm  Road  ... 

Approximately  800  feet 
downstream  of  State  Route 
1324 •.... 


#Oeptfi  in 

feet  above 
ground. 

'Elevation 
in  feet 
(NGVD) 

•Elevatkxi 
in  feet 
(NAVD) 


•86 

•83 
•88 


•69 
•84 


•51 
•87 


•64 
•75 


•63 

•68 


•38 
•76 


•56 

•86 


•60 
•77 


•74 
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Source  of  flooding  and  location 


#Oepth  in 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


Graana  County 
(Unincorporated  Areas) 

Tyson  Marsh: 

Approximately  1 ,600  feet  up- 
stream of  Highway  58  

Approximately  0.5  mile  up- 
stream of  Gray  Tumage 
Ftoad 

Town  of  Snow  Hill,  Graena  ' 
County      (Unincorporated 
Areas) 

Watery  Branch: 

Approximately  0.5  mile  up- 
stream of  tfie  confluence 
with  Contentnea  Creek 

At  Vhe  Greene/Wayne  County 
txxindary 

Graena  County 
(Unincorporated  Areas) 

Wheat  Swamp: 
Approximately  0.5  mile  up- 
stream of  the  confluence 

with  Contentnea  Creek 

Approximately  1 .2  miles  up- 
stream of  Sugg  Road 

Greene  County 
(Unincorporated  Areas) 
Wheat  Swamp  TritHJtary: 
At  the  confluence  with  Wheat 

"Swamp 

At  the  Greene/Lenoir  County 
boundary •.. 

Graena  County 

(Unincorporated  Areas) 

Town  of  Hoolcerton 

Maps  available  for  inspection 

at  the  Hookerton  Town  Hall, 
227  East  Main  Street, 
Hookerton,  North  Carolina. 


•49 
•78 


•62 
•74 


•36 
•77 


•40 
•40 


Town  of  Snow  Hill 

Maps  available  for  inspection 

at  the  Snow  Hill  Town  Hall, 
201  North  Greene  Street. 
Snow  Hill,  North  Carolina. 


Unincorporated  Areas  of 

Greene  County 

Maps  available  for  inspection 

at  the  Greene  County  In- 
spections Office,  229  Kingdd 
Boulevard,  Snow  Hill,  North 
Carolina. 


Mecklenburg  County 
Back  Creek: 

Approximately  125  feet 
downstream  cA  tfte  con- 
fluence of  Back  Creek 
Tributary  

Approximatety  0.7  mile  up- 
stream of  W.  T.  Harris 
Boulevard  


City  of  Charlotle,  Mectden* 
burg  County  (Unincor- 
porilad  Areas) 

Back  Creek  Tributary: 
At  the  confluence  with  Back 
Creek 


•614 
•714 


•617 


Sourtx 


of  flooding  and  location 


Appro  (imately  250  feet  up- 
stre  tm  of  Back  Creek 
rch  Road  


Chi 


Me  skienburg  County 
(Unii  icorporated  Areas) 

B  iaverdam  Creek: 
At  the  confluence  with  Lake 

Wyie 

Appro  (imately  2  miles  up- 
stre  im  of  Dixie  River  Road 
Ma  :klenburg  County 
(Unii  icorporated  Areas) 
Beaverciam  Creek  Tributary: 
At  thei  confluence  with 

Be*/erdam  Creek  

Approximately  1 .2  miles  up- 
str^m  of  the  confluence 
witff  Beaverdam  Creek 


#Depth  in 

feet  atx>ve 

ground. 

'Elevation 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


Mefckienburg  County 
(Unincorporated  Areas) 

Blankmanship  Brar\ch: 
At  the  South  Carolina  State 

t)Oi*idary 

Appro  Kimately  50  feet  up- 
stre  am  of  Steele  Creek 
Roid  


Me  :klenburg  County 
(Uni  icorporated^Areas) 


Briar 
At  the 


Ct  9ek: 


confluence  with  Little 

r  Creek  

Apprdcimately  500  feet  up- 
stre  am  of  Plaza  Road  


Suja 


City  of  Chariotte    -_ 
Briar  Ci  sek  Tributary  1: 
At  the  confluence  with  Briar 

Creek  

Apprc  ximately  400  feet  up- 
str«  am  of  Colony  Road  

City  of  Charfotte 
Briar  Ci  9ek  Tributary  2: 
At  th«  confluence  with  Briar 

Creek 

Apprc  ximately  530  feet  up- 
stream  of  Galway  Drive 

City  of  Charlotte 
Caldwe  I  Creek: 
At  th«  Cabantis  County  Line 
Apprc  yimately  0.9  mile  up- 
strt  am  of  Cabarrus  County 
Lin; 

M(  cklenburg  County 
(Unhicorpiorated  Areas) 

CaldweU  Station: 
At  th«  confluence  with 

Mcpowell  Creek  

Approximately  0.4  mile  up- 

striam  of  Statesville  Road . 

Town  af  Huntersville,  Meck- 
lenburg County  (Unincor- 
'  Areas) 

Campbell  Creek: 
At  th(  I  confluence  with 

McMpine  Creek  

Appri  iximately  0.4  mile  up- 

stn  lam  of  Statesville  Road 


Cane 
At 


m 


City  of  Chariotte 
Clreek: 


Prdng 


confluence  with  South 
Clarke  Creek 


•695 

•571 
•639 

•576 
•603 

•616 
•636 

•593 
•708 

•594 
•618 

•692 
•707 

•623 
•664 


•699 
•719 


•592 
•715 

•651 


Source  of  ftooding  and  locatnn 


Approximately  2.2  miles  up- 
stream of  the  confluence 
with  South  Prong  Clark 
Creek 


Town  of  Huntersville,  Meck- 
lenburg County  (Unincor- 
porated Areas) 

Catawba  River 

Approximately  1 .8  miles  up- 
stream of  York  County/ 
South  Carolina  boundary 

At  Cowans  Ford  Dam  


#Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


Mecklenburg  County 
(Unincorporated  Areas) 

Catawba  River  Tributary  1: 
At  the  confluence  with  Ca- 
tawba River  

Approximately  1.1  miles  up- 
stream of  the  confluence 
with  the  Catawba  River  .. 


Mecklenburg  County 
(Unincorporated  Areas) 

Catawba  River  Tributary  2: 
Approximately  0.6  mile  up- 
stream of  the  confluence  of 

Catawba  River 

Approximately  0.7  mile  up- 
stream of  Hardwcxxl  Lane 

Mecklenburg  County 
(Unincorporated  Areas) 

Catawba  River  Tributary  3: 
At  the  confluence  with  Ca- 
tawba River  

Approximately  75  feet  up- 
stream of  (;ashion  Road  ... 

Mecklenburg  County 
(Unincorporated  Areas) 

C/arife  Creek: 

Approximately  1 ,680  feet 
downstream  of  the  con- 
fluence of  Ramah  Creek  ... 

At  the  confluence  of  South 
Prong  Clarke  Creek/North 
Prong  Clarke  Creek 

Mecklenburg  County 
(Unincorpcxated  Areas) 

Clari(e  Creek  Trk)utary: 

Approximately  0.4  mile  down- 
stream of  Highland  Creek 
Parkway 

Approximately  1.1  miles  up- 
streeim  of  Highland  Creek 
Parkway 

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Claries  Creek: 

At  the  confluence  of  Mallard 
Creek 

Approximately  530  feet  up- 
stream of  Dearmon  Road  .. 

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Clarifs  Creek  Tributary  1: 
At  the  confluence  with  Clarks 
Creek 


.700 


•570 
•670 


•574 
•600 


•578 
•634 


•664 
•691 


•630. 
•637 


•630 
•708 


•631 
•739 


•710 
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Source  of  flooding  and  location 


Approximately  0.5  mile  up- 
stream of  Hucks  Road  

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

C/arfcs  Creek  Tributary  1A: 
At  the  confluence  with  Clarks 

Creek  Tributary  1  

Approximately  1 ,900  feet  up- 
stream of  Davis  Lake  Park- 
way  

City  of  Charlotte,  Meciden- 
burg  County  (Unincor- 
porated Areas) 

Clear  Creek: 

At  County  boundary 

Approximately  1 .0  mile  up- 
stream of  the  confluence  of 

Clear  Creek  Tributary 

Town  of  Mint  Hill,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Clear  Creek  Tributary: 
Approximately  400  feet  up- 
stream of  the  confluence 

with  Clear  Creek 

Approximately  1 ,650  feet  up- 
stream of  Truetlght  Church 
Road 


Town  of  Mint  Hill,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Clems  Branch: 

At  the  Lancaster  County 
boundary 

Approximately  150  feet  up- 
stream of  Lancaster  High- 
way   

Mecklenburg  County 
(Unincorporated  Areas) 

Coffey  Creek: 
At  the  confluerKse  with  Sugar 

Creek 

Approximately  0.7  mile  up- 
stream of  West  Boulevard 
City  of  Charlotte,  Mecklen- 
burg    County     (Unincor- 
porated Areas) 

Dairy  Brancti: 

Approximately  250  feet  up- 
stream of  confluence  with 
Little  Sugar  Creek  

Approximately  170  feet  up- 
stream of  Scott  Avenue 

City  of  Charlotte 

Derita  Brdrtch: 

At  confluence  with  Little 
Sugar  Creek  

Approximately  0.6  mile  up- 
stream of  West  Craighead 
Road  


CKy  of  Charlotte 

Dixon  Branch: 
At  the  confluence  with  Long 

Creek 

Approximately  1 ,450  feet  up- 
stream of  the  confluence  of 
Dixon  Branch  Tributary  


#Oepth  in 

feet  above 
grourtd. 

'Elevatkm 

in  feet 

(NGVD) 

•Elevatk>n 
in  feet 
(NAVD) 


•741 


•727 
•780 

•535 
•661 


•624 
•683 


•567 
•588 


•575 
•663 


•622 
•657 

•690 
•729 

•711 
•731 


Source  of  flooding  and  kx»tion 


Mecklenburg  County 
(Unincorporated  Areas) 

Dixon  Branch  Tributary: 
At  the  confluence  with  Dixon 

Branch  

Approximately  0.27  mile  up- 
stream of  Statesville  Road 
Mecklenburg  County 
(Unincorporated  Areas) 
Doby  Creek: 
At  the  confluence  with  Mal- 
lard Creek 

Approximately  1 .4  miles  up- 
stream of  Governors  Vil- 
lage Middle  School  

City  of  Charlotte 
Doby  Creek  Tributary: 
At  the  confluence  with  Doby 

Creek  

Approximately  640  feet  up- 
stream of  IBM  Drive  

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Duck  Creek: 

At  the  County  boundary 

Approximately  1 .0  mile  up- 
stream of  County  boundary 
Mecklenburg  County 
(Unincorporated  Areas) 
Edwards  Branch: 
At  the  confluence  with  Briar 

Creek 

Approximately  400  feet  up- 
stream of  Sheffield  Drive  ... 

City  of  Charlotte 

Ferrelltown  Creek: 
At  the  confluence  with  Clari<e 

Creek 

Approximately  1 .4  miles  up- 
stream of  the  confluence 

with  Clartte  Creek:  

Mecklenburg  County 
(Unincorporated  Areas) 
Flat  Branch: 
At  the  confluence  with 

Sixmile  Creek  

Approximately  0.8  mile  up- 
stream of  Tom  Short  Road 
City  of  Charlotte,  Mecklen- 
burg    County     (Unincor- 
porated Areas) 

Fourmile  Creek: 
At  the  confluence  with 

McAlpine  Creek 

At  downstream  side  of  E. 

John  Street  

City  of  Charlotte,  Town  of 
Matthews,  Mecklenburg 
County  (Unincorporated 
Areas) 

Gar  Creek: 
Approximately  1 ,250  feet 
downstream  of  Beatties 

Ford  Road  

Approximately  1.300  feet  up- 
stream of  Kems  Road 

Mecklenburg  County 
(Unincorporated  Areas) 
Goose  Creek: 
At  the  County  boundary  ........ 


#Oepth  in 

feet  above 
ground. 

*  Elevation 

in  feet 

(NGVD) 

•Elevatk>n 
in  feet 
(NAVO) 


•725 
•749 


•610 
•708 

•612 
•655 


•575 
•607 


•656 
•700 

•633 
•666 


•589 

•640 


•541 
•666 


•664 
•709 

•627 


Source  of  fkxxling  and  kx»tion 


Approximately  1 .2  miles  up- 
stream of  Lawyers  Road  ... 
Town  of  Mint  Hill,  Mecklen- 
burg    County     (Unincor- 
porated Areas) 

Gum  Branch: 

At  the  confluence  with  Long 
Creek  

Approximately  350  feet  up- 
stream of  Old  Plank  Road 

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Gutter  Branch: 

At  the  confluence  with  Long 
Creek  

Approximately  0.9  mile  up- 
stream of  Oakdale  Road  ... 

Mecklenburg  County 
(Unincorporated  Areas) 

In/ins  Creek: 
At  the  confluence  with 

McAlpine  Creek 

Approximately  350  feet  up- 
stream of  Lawyers  Road  ... 

CKy  of  Charlotte,  Town  of 
Mint  Hill,  Town  of  Mat- 
thews, Mecklenburg 
County  (Unincorporated 
Areas) 

Irvins  Creek  Tributary  1: 
At  the  confluence  with  Irvins 

Creek  

Approximately  800  feet  up- 
stream of  Windsor  Park 
bridge  

City  of  Charlotte,  Town  of 
Matthews 

In/ins  Creek  Tibutary  2: 
At  the  confluence  with  Irvins 

Creek  

Approximately  0.6  mile  up- 
stream of  Lawyers  Road  ... 
Town  of  Mint  Hill 
Inmn  Creek: 
At  the  confluence  with  Sugar 

Creek  

Approximately  0.9  mHe  up- 
stream of  Nevin  Road  

City  of  Charlotte 

Imrin  Creek  Tibutary  1: 
At  the  confluence  with  Irwin 

i-/r©©K  

Approximately  0.6  mile  up- 
stream of  Fleldcrest  Road 

City  of  Chariotte 

Kennedy  Branch: 

•  At  the  confluence  with  Irwin 

Creek 

Approximately  180  feet  up- 
stream of  Slater  Road  

City  of  Charlotte 
Kings  Branch: 
At  the  confluence  with  Sugar 

Creek 

Approximately  150  feet  up- 
stream of  Interstate  77  


#Oeptti  in 

feet  atx>ve 
ground. 

'Elevation 
in  feet 
(NGVD) 

•Elevation 
in  feet 
(NAVD) 


•682 


•641 
•712 


•649 
•721 


•584 
•709 


•587 
•671 


•670 
•700 

•607 
•739 

•615 
•647 

•665 
•731 

•552 
•631  I 
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Source  of  flooding  and  location 


City  Of  Charlotte 

Mallard  Creek: 
Approximately  2.6  miles 
downstream  of  Pavilion 
Drive  


#Oeptli  in 
feet  atwve 

ground. 
'Elevation 
in  feet 
(NGVD) 
•Elevation 
in  feet 
(MAVD) 


City  of  Charlotte 

Little  Hope  Creek: 

Approximatety  400  feet  up- 
stream of  the  confluence 
with  Little  Sugar  Creek 

Approximately  200  feet  up- 
stream of  Woodlawn  Road 

City  of  Charlotte 

Little  Hope  Creek  Tributary: 
At  the  confluence  with  Little 

Hope  Creek  

Approximately  260  feet  up- . 

stream  of  Bradbury  Drive '.. 

City  of  Charlotte 

LitUe  Paw  Creek: 

Approximately  1 ,300  feet  up- 
stream of  the  confluence 
with  Lake  Wylie  

Approximately  0.8  mile  up- 
stream of  Mt.  Olive  Church 
Road  

Mecklenburg  County 
(Unincorporated  Areas) 

Little  Sugar  Creek: 

At  the  North  Carolina/South 
Carolina  State  Border 

Approximately  750  feet  up- 
stream of  Kentbrook  Drive 

City  of  Charlotte,  Mecklen- 
iHjrg  County  (Unincor- 
porated Areas) 

Long  Creek: 
At  the  confluence  with  Ca- 
tawba River 

Approximately  0.46  mile  up- 
stream of  Statesville  Road 

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Lortg  Creek  Tibutary  1: 
At  the  confluence  with  Long 

Creek  

Approximately  0.6  mile  up- 
stream of  confluence  with 
Long  Creek 

Macklenburg  County 
(Unincorporated  Areas) 

Long  Creek  Tributary  2: 
At  the  confluence  with  Long 

Creek 

Approximately  1 ,950  feet  up- 
stream of  the  confluence 
with  Long  Creek  

City  of  Charlotte 

Long  Creek  Tributary  3: 
At  the  confluence  with  Long 

UrSGK 

Approximately  0.5  mile  up- 
stream of  Gum  Branch 
Road  


•593 
•627 

•615 
•623 


•573 
•655 


•536 
•720 


•578 
•754 


•589 
•.589 

•628 
•652 

•639 
•639 

•578 


Sourx^  of  fkxxling  and  location 


Approximately  450  feet  up- 
straam  of  Okl  Potters 
Rojd  

City  o  Charlotte,  Mecklen- 
burg County  (Unincor- 
pora  ed  Areas) 

Mallard  Creek  Tributary: 
At  Vtvt  confluence  with  Mal- 
lard Creek 

Approximately  1 ,500  feet  up- 
striam  of  Hubbard  Road  ... 

pity  of  Charlotte 

McAlpime  Creek: 

At  the  State  boundary 

Approximately  0.5  mile  up- 
stream of  Marlwood  Circle 

City  of  Charlotte,  Mecklen- 
bura     County     (UnincOr- 
|ed    Areas)niowR    of 
Mint  Hill 

McAlpipe  Creek:  Tributary  1: 
At  th^  confluence  with 

MoAlpine  Creek  

Apprtximately  0.7  mile  up- 
stream of  U.S.  Highway 
52f  

City  o^  Charlotte,  Mecklen- 
burgl  County  (Unincor- 
porated Areas) 

McAlpifie  Creek  Tributary  1A: 
At  the  confluence  with 

MoAlpine  Creek  Tributary  1 
Apprpximately  500  feet  up- 
strfeam  of  Ballantyne  Com- 
mons Parkway 

klenburg  County 
incorporated  Areas) 

le  Creek  Tributary  3: 
confluence  with 

lAlplne  Creek:  

Appnoximately  550  feet  up- 
stream of  Providence  Road 

City  of  Charlotte 

McAlpme  Creek  Tributary  6: 
At  the  confluence  with 

MoAlpine  Creek  .": 

Appibximately  1.1  mites  up- 
stream of  the  confluence 
wi(h  McAlpine  Creek  

City  <$  Charlotte,  Mecklen- 
burg County  (Urtincor- 
portked  Areas) 


#Oepth  in 
feet  above 

§  round, 
levatkxi 
In  feet 
(NGVD) 
•Elevatkxi 
in  feet 
(NAVO) 


McCul  ough  Creek: 

At  t^  s  confluence  with  Sugar 
\j\  &ek 

Appi  oximately  450  feet  up- 
sti  eam  of  Nations  Ford 
R<Qd  

City  <f  Chariotte,  Mecklen- 
Ixirj  County  (Unincor- 
pon  ted  Areas) 

McDox  fell  Creek: 
At  tt  e  confluence  with  Moun- 
tar  Island  Lake 


•733 


•673 
•683 

•527 
•690 


•539 
•555 


•539 
•568 

•561 
•596 

•668 
•702 


•540 
•565 


•655 


Source  of  flooding  and  location 


Approximately  400  feet  up- 
stream of  Statesville  Road 

Towns  of  Huntarsville  and 
Cornelius,  Mecklenburg 
County  (Unincorponted 
Areas) 

McDowell  Creek  Tributary  1 
At  the  confluence  with 

McDowell  Creek 

Approximately  0.7  mile  up- 
stream of  Mcllwaine  Road 

MeckienlMirg  County 
(Unincorporated  Areas) 

McDowell  Creek  Tributary  2: 
At  the  confluence  with 

McDowell  Creek  

Approximately  0.5  mile  up- 
stream of  the  confluence 
with  McDowell  Creek 

Mecklenburg  County 
(Unincorporated  Areas) 

Mclntyre  Creek: 
Approximately  250  feet  up- 
stream of  the  confluence 

with  Long  Creek  

Approxirfiately  520  feet  up- 
stream of  Lawnmeadow 
Drive  

City  of  Charlotte,  IMecklen- 
burg  County  (Unincor- 
porated Areas) 

McKee  Creek: 

Approximately  1 ,650  feet 
downstream  of  Reedy 
Creek  Road  

Approximately  600  feet  up- 
stream of  Denbur  Drive 

Mecklenburg  County 
(Unincorporated  Areas) 

McMullen  Creek: 
At  the  confluence  with 

McAlpine  Creek 

Approximately  0.8  mile  up- 
stream of  Addison  Drive  .... 

City  of  Charlotte,  Town  of 
PInevllle,.  Mecklenburg 
County  (Unincorporated 
Areas) 

McMullen  Creek  Tributary: 
At  the  confluence  with 

McMullen  Creek  

Approximately  150  feet  up- 
"    stream  of  S.  Sharon  Amity 

Road  

City  of  Chariotte 

North  Prong  Clarke  Creek: 
At  the  confluence  with  Clarke 

Creek 

Approximately  1 ,500  feet  up- 
stream of  Rarnah  Church 
Road 

Town  of  Huntarsvilte,  Meek- 
ienlMjrg  County  (Unincor- 
ooratad  Araas) 

Paw  Creek: 
At  First  ^k>rfolk  Southern 
Railroad  Crossmg 


#Oepth  in 
feet  above 

ground. 

*  Elevatk>n 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


•741 


•665 
•671 


•666 
•668 


•662 
•745 


•602 
•662 


•534 
•685 


•667 
•687 

•637 
•685 


•572 
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Source  of  flooding  and  location 


Approximately  0.06  mile  up- 
stream of  SecofHl  Norfolk 
Southern  Railroad  Cross- 
ing   

City  of  Charlotte,  Mecklen- 
tNirg  County  (Unincor- 
porated Areas) 

Paw  Creek  Tributary: 

,  At  the  confluence  with  Paw 

Creek  

Approximately  0.8  mile  up- 
stream of  the  confluence 
with  Paw  Creek  


Mecklenburg  County 
(Unincorporated  Areas) 

Paw  Creek  Tributary  1A: 
At  the  confluence  with  Paw 

Creek 

Approximately  50  feet  up- 
stream of  Freedom  Drive  .. 
City  of  Ctiariotte 
Polk  Ditch: 
At  the  confluence  with  Walk- 
er Branch 

Approximately  300  feet  up- 
stream of  Highway  49  

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Ramah  Creek: 
At  the  confluence  with  Clarke 

Creek 

Approximately  300  feet  up- 
stream of  Highway  73  

Mecklenburg  County 
(Unincorporated  Areas) 
Rea  Branch: 
At  the  confluence  with 

McAlpine  Creek  

Approximately  210  feet  up- 
stream of  Sequoia  Red 
Lane 

City  of  Charlotte 

fleedy  Creek: 

Approximately  0.4  mile  down- 
stream of  Reedy  Creek 
Road  

Approximately  0.75  mile  up- 
stream of  Plaza  Road  Ex- 
tension   


City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
|3orated  Areas) 

Reedy  Creek  Tributary  1: 

At  the  County  boundary 

Approximately  1 ,680  feet  up- 
stream of  County  boundary 
Mecklenburg  County 
(Unincorporated  Areas) 
Reedy  Creek  Tributary  2: 

At  the  confluence  with  Reedy 
Creek  

Approximately  1.2  miles  up- 
stream of  Robinson 
Church  Road  

Mecklenburg  County 
(Unincorporated  Areas) 

Reedy  Creek  Tributary  3: 
At  the  confluence  with  Reedy 
Creek 


#Oepthin 

feet  above 
ground. 

*  Elevatkm 

In  feet 

(NGVD) 

•Elevation 
in  feet 
(NAVD) 


•717 


•607 
•655 


•647 
•674 

•569 
•602 


•630 
•722 


•547 
•568 

•608 
•664 


•625 
•634 


•626 
•664 

•639 


Source  of  fk>oding  and  k>cation 


#Deptti  in 

feet  above 
ground. 

'Elevatkm 
in  feet 
(NGVD) 

•Elevation 
in  feet 
(NAVD) 


Approximately  100  feet  up- 
stream of  Chapparall  Lane 
City  of  Charlotte,  Mecklen- 
burg    County     (Unincor- 
porated Areas) 

Rocky  Branch: 

At  the  confluence  with  Four 
Mile  Creek  

Approximately  700  feet  up- 
stream of  Providence  Road 

City  of  Charlotte 

Rocky  River: 

Approximately  250  feet  up- 
stream of  the  confluence  of  i 
West  Branch  Rocky  River     ' 

Approximately  2.3  miles  up- 
stream of  East  Rocky 
River  Road  

Town  of  Davidson,  Mecklen- 
burg    County     (Unincor-    ! 
porated  Areas)  i 

Rocky  River  Tributary: 

Approximately  560  feet  ' 

downstream  of  Interstate 
85 

Approximately  .5  mile  up-        | 
stream  of  Interstate  85  ...... 

Mecklenburg  County  [ 

(Unincorporated  Areas) 

Sardis  Branch: 
At  the  confluence  with  | 

McAlpine  Creek \ 

Approximately  810  feet  up-      | 
stream  of  Sardis  Road  I 


•710 


City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Sherman  Branch: 

At  the  confluence  writh  Clear 
Creek 

Approximately  0.5  mile  up- 
stream of  Cabarrus  Road  .. 

Mecklenburg  County 
(Unincorporated  Areas) 

Sixmlle  Creek: 
At  the  Lancaster  County/ 

South  Carolina  boundary  .. 
Approximately  0.6  mile  up- 
stream of  Tiley  Morris 
Road 


City  of  Charlotte,  Mecklen^ 
burg  County  (Unincor- 
porated Areas) 

South  Prong  Clarice  Creek: 
At  the  confluence  with  Clarke 

Creek  

Approximately  1 .4  miles  up- 
stream of  Asbury  Chapel 
Road  

Mecklenburg  County 
(Unincorporated  Areas) 

South  Prong  West  Branch 
Rocky  River: 

At  the  confluence  with  West 
Branch  Rocky  River  


•558 
•627 


•647 
•687 


•604 
•622 


•573 
•636 


•571 
•614 


•575 
•664 


•637 
•676 


•656 


Approximately  1 .7  miles  up- 
stream of  DavkJson-Con- 
corde  Road 


#Depth  in 

feet  atwve 
ground. 

'Elevation 
in  feet 
(NOVO) 

•Elevatnn 
in  feet 
(NAVD) 


Town  of  Davidson,  Mecklen- 
burg County  (Unincor- 
isorated  Areas) 

South  Prong  West  Branch 
Rocky  River  Tributary: 
At  ttie  confluence  with  South 
Prong  West  Branch  Rocky 

River  

Approximately  0.9  mile  uf>- 
stream  of  the  confluence 
with  South  Prong  West 

Branch  Rocky  River  

Mecklenburg  County 
(Unincorporated  Areas) 
Steele  Creek: 

At  the  State  boundary 

Approximately  100  feet  up- 
stream of  Brown-Grier 
Road  

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Stevens  Creek: 
At  the  Union  County  bound- 
ary   

Approximately  0.5  mile  up- 
stream of  Thompson  Road 
Town  of  Mint  Hill,  Mecklen- 
burg    County     (Unincor- 
porated Areas) 

Stevens  Creek  Tributary: 
At  the  confluence  with  Ste- 
vens Creek  

Approximately  0.5  mile  up- 
stream of  Thompson  Road 

Town  of  Mint  Hill 

Stewart  Creek: 

At  the  confluence  with  Inwin 
Creek 

Approximately  650  feet  up- 
stream of  Capps  Hill  Mine 
Road 

City  of  Chariotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Stewart  Creek  Tributary  1: 
At  the  confluence  with  Stew- 
art Creek 

Approximately  1 .500  feet  up- 
stream of  Berryhill  Road  ... 
City  of  Charlotte 
Stewart  Creek  Tributary  2: 
At  the  confluence  with  Stew- 
art Creek 

At  the  upstream  side  of  Inter- 
state 65  

City  of  Charlotte     . 
Stewart  Creek  Tibutary  3: 
At  ttie  confluence  with  Stew- 
art Creek 

Approximately  0.4  mile  up- 
stream of  Hoskins  Road  .... 
City  of  Charlotte 
Stony  Creek: 
At  the  confluence  with  Mal- 
lard Creek 


•706 


•680 
•702 

•569 
•628 


•627 
•682 


•643 
•662 

•640 
•726 


•640 
•663 

•651 
•706 

•675 
•724 

•591 
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Source  of  fkxxJing  and  location 


Approximately  0.5  mile  up- 
stream of  Mallard  Creek 
Road 

City  of  Chartotta,  Itocklen- 
burg  Coimty  (Unincor- 
porated Areas) 

Stony  Creek  Tributary: 
Approximately  650  feet  up- 
stream of  the  confluence 

with  Stony.Creek 

Approximately  1  mile  up- 
stream of  Mallard  Creek 
Road 

City  of  Charlotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Stowe  Branctt: 

At  ttie  confluence  with  Lake 
Wylie 

Approximately  140  feet  up- 
stream of  Shopton  Road  ... 

MacklantMjrg  County 
(Unincorporated  Areas) 

Sugar  Creek: 

Approximately  0.8  mile  down- 
stream of  the  confluence  of 
McCuHough  Branch  

At  tfie  confluerx^  of  Taggart 

wfcGK 

city  of  Charlotte,  Town  of 
Pinavilte,  Mecklenburg 
County  (Unincorporated 
Areas) 

Swan  Run: 

At  the  confluence  with 
McAlpine  Creek  

Approximately  1  mile  up- 
stream of  Sharon  View 
Road  

City  of  Charlotte 

Taggart  Creek: 

At  the  confluence  with  Sugar 
Creek  

At  the  upstream  side  of  Den- 
ver Avenue  

City  of  Chartotte,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

Ticer  Branch: 

At  the  confluence  with  Paw 
Creek ^... 

Approximately  0.5  mile  up- 
stream of  Wilkinson  Boule- 
vard   

City  of  Charlotter  Mecklen- 
liurg  County  (Unincor- 
porated Areas) 

Toby  Creek: 

At  the  confluence  with  Mal- 
lard Creek 

Approximately  0.7  mile  up- 
stream of  West  Rocky 
River  Road  

City  of  Charlotte 

TorrerKe  Creek: 
At  tfie  confluerKe  with 
McDowell  Creek  


#Deplhin 

feetalx>ve 

ground. 

'Elevation 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


•701 


•640 
•714 


•571 
•598 


•538 
•607 


•561 
•597 

•607 
•682 


Sourde  of  flooding  and  locatk>n 


Apprpximateiy  0.5  mile  up- 
stfbam  of  1-77  


Huntersviile.  Meck- 
irg  County  (Unincor- 
'  Areas) 

Creek  Tributary  1: 
confluence  with 

rence  Creek  

ximately  1 ,000  feet  up- 
am  of  Statesville  Road 

Huntersviile,  Meck- 
irg  County  (Unincor- 
'  Areas) 

Torrente  Creek  Tributary  2: 
At  ttie  confluence  with 

Torrence  Creek 
Appi  sximatety  400  feet  up- 
stream of  1-77 

Town 


3f  HuntersvHIe,  Meck- 
lenbjrg  County  (Unincor- 
pom  ted  Areas) 


WaJket 
At 


ttlB 


Walket 

At 

er 


•578 
•645 


•599 
•679 

•672 


tfis 


Branch: 

State  t)oundary 

AppA)ximately  0.3  mile  up- 

sti  sam  of  Highway  49  

M  scklenburg  County 
(Uif  ncorporated  Areas) 
Branch  Tributary: 
confluence  with  Walk- 
Branch  

Appi  oximately  2,500  feet  up- 
sti  earn  of  Steele  Creek 

R<ad  

City  (f  Charlotte,  Mecklen- 
burj  County  (Unincor- 
pon  led  Areas) 

West  I  branch  Rocky  River: 
Appi  oximately  0.5  mile  up- 
sti  earn  of  the  confluence 

wi|h  Rocky  River  

Apploximately  1 ,200  feet  up- 
stream of  Grey  Road 

Town  of  DavMson,  Mecklen- 
burg    County     (Unlncor- 
Areas) 

ranch  Rocky  River  Trib- 

confluence  with  West 

nch  Rocky  River  

oximately  900  feet  up- 
'eam  of  Davis  Road  


merit 

Str€ 

line 


Stre  iX 


#Deplh  in 
feet  above 

ground. 
'Elevation 
In  feet 
(NGVD) 
•Elevation 
in  feet 
(NAVD) 


Town  |of  Davidson,  Mecklen- 
burg County  (Unincor- 
porated Areas) 

City  of  Charlotte 

Maps  Wvailable  for  inspection 

at  tf  e  Mecklenburg  County 
Storinwater  Planning  Depart- 
700  North  Tryon 
,  Charlotte,  North  Caro- 


rown  of  Cornelius 

Maps  available  for  inspection 

at  tl  e  Cornelius  Planning  De- 
part nent,  21445  eatawt>a 
Ave  lue,  Comelius,  North 
Can  tlina. 


•733 


•673 
•727 


•678 
•721 


•569 
•596 


•583 
•609 


•647 
•687 


•672 
•707 


Source  of  flooding  and  kx^atnn 


Town  of  Davidson  > 
Maps  available  for  Inspection 

at  the  Davkteon  Town  HaH/ 
Planning  Depaitment,  216 
South  Main  street,  Davkteon, 
North  Carolina. 


Town  of  Huntersviile 

Maps  available  for  Inspection 

at  the  Town  of  Huntersviile 
Planning  Department,  101 
Huntersviile  "Concord  Road, 
Huntersviile,  NorthXarolina. 


Town  of  Matthews 
Maps  availal)le  for  inspection 

at  the  Matthews  Town  Hall, 
232  Matthews  Statk>n  Street, 
Matthews,  North  Carolina. 


MecklenlMirg  County  (Unin- 
corporated Areas) 

Map«  available  for  inspection 

atltie  Mecklenburg  County 
Storm  Water  Planning  De- 
partment, 700  North  Tryon 
Street,  Charlotte,  North  Caro- 
lina. 


Town  of  Mint  Hill 

Maps  available  for  inspection 

at  the  Mint  Hill  Town  Hall, 
7151  Matthews  Mint  Hill 
Road,  Mint  Hill,  North  Caro- 
lina. 


Town  of  Pineville 

Maps  availal>le  for  inspection 

at  the  Mecklenburg  County 
Storm  Water  Planning  De- 
partment, 700  North  Tryon 
Street,  Charlotte,  North  Caro- 
lina. 


Pitt  County  (FEMA  Docket 
Nos.  D-7536  and  D-7562) 

Back  Swairtp: 

At  the  confluence  with  Swift 
Creek  

Approximately  1,600  feet  up- 
stream of  Hanrahan  Road 

Town  of  Grifton,  Town  of 
Ayden,  Pitt.  County  (Unin- 
corporated Areas) 

Bates  Branch: 

Approximately  425  feet 
downstream  of  Tucker 
Road 

Approximately  100  feet  up- 
stream of  Tucker  Road  .... 

Village  of  Simpson 

Bells  Branch: 

At  the  confluence  with 
Hardee  Creek 


#Depth  in 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

•Elevation 

in  feet 

(NAVD) 


•40 
•63 


•43 
•46 

•20 
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Source  of  flooding  and  location 


Approximately  2,000  feet  up- 
stream of  confluerKie 

City  of  Greenville,  Pitt  Court- 
ty  (Unlncorporaled  Areas) 

Briery  S¥¥amp: 
At  tfie  confluence  with 

Tranaters  Creek  

Approximately  0.4  mile  up- 
stream of  Staton  Mill  Road 
Pitt  County  (Unincorporated 

Areas) 
Briery  Swamp  Tributary: 
At  tfie  confiuer)ce  with  Briery 

Swamp 

Approximately  0.8  mile  up- 
stream of  NO  903 

Pitt  County  (Unincorporated 

Areas) 
BucMeberry  Canal: 
Approximately  0.5  mile  up- 
stream of  Neuse  River  

Approximately  1 .0  mile  up- 
stream of  Stokestown-St. 
Johns  Road  


Pitt  County  (Unincorporated 
Areas) 

Cheeks  Mill  Creek: 
Approximately  0.5  mile  up- 
stream of  the  confluence 

with  the  Tar  River 

A  backwater  area  from  a 
point  approximately  1 .8 
miles  upstream  of  the  con- 
fluence with  the  Tar  River 
Pitt  County  (Unincorporated 

Areas) 
Chicod  Creek: 
At  the  confluence  with  the 

Tar  River 

Approximately  1,250  feet  up- 
stream of  South 
Grimesland  Bridge  Road  ... 
Pitt  County  (Unincorporated 

Areas) 
Clayroot  Swamp: 
At  the  confluence  with  Swift 

Creek , 

Approximately  1 ,300  feet  up- 
stream of  Voa  Site  B  Road 
Pitt  County  (Unincorporated 

Areas) 
Clayroot  Swamp  Tributary  1: 
At  \he  confluence  with 

Clayroot  Swamp 

Approximately  0.5  mile  up- 
stream of  St< 


Johns  Road 


Stokestown-St. 


Pitt  County  (Unincorporated 
Areas) 

Conetoe  Creek: 
At  the  confluence  with  the 

Tar  River 

At  the  confluence  of  Crisp 

Creek 


Pitt  County  (Unincorporated 
Areas) 

Contentnea  Creek: 
At  the  confluenb^  with  Neuse 

River 

At  the  confluence  of  Little 
Contentnea  Creek  


#Depttiin 

feet  above 
wound. 

'Bevatnn 
in  feet 
(NGVO) 

•Elevation 
in  feet 
(NAVO) 


•20 


•22 
•61 


•36 


•23 
•27 


•37 
•39 

•14 
•39 


•19 
•42 


•34 
•46 


•31 
•48 


•24 
•31 


Source  of  fkxxttig  and  \oca6oi\ 


Town  of  Grifton,  Pitt  County 

(Unincorporated  Areas) 
Cow  Swamp: 
At  the  confluence  with 

Chicod  Creek „ 

Approximately  2.6  miles  up- 
stream of  Black  Jack- 
Simpson  Road 

Pitt  County  (Unincorporated 
Areas) 

Creeping  Swamp: 
At  ttie  confluence  with 

Clayroot  Swamp  

Approximately  0.9  mile  up- 
stream of  Cayton  Road  

Pitt  County  (Unincorporated 
Areas) 

Crisp  Creek: 
At  the  confluence  with 

Conetoe  Creek  

Approximately  0.5  mile  down- 
stream of  Interstate  64 

Pitt  County  (Unincorporated 

Areas),  Town  of  Bethel 
Cross  Swamp: 
At  the  confluence  with  Cow 

Swamp 

Approximately  0.6  mile  up- 
stream of  Black  Jack- 
Grimesland  Road  


#DopOi  in 

feel  above 
ground. 

'Elevation 
in  feet 
(I^VO) 

•Elevation 
In  feet 
(NAVD) 


Pitt  County  (Unincorporated 
Areas) 

Flat  Swamp: 
At  the  confluence  with 

Tranters  Creek  

Approximately  0.4  mile  up- 
stream of  James  Road 

Fork  Swamp: 
At  the  confluence  with  Swift 

Creek 

Approximately  1 ,770  feet  up- 
stream of  Fire  Tower  Road 
City  of  Greenville,  Town  of 
Winterville,  Pitt  County  (Unin- 
corporated Areas) 
Forii  Swamp  Tributary  1: 
At  the  confluence  with  Fork 

Swamp 

Approximately  0.7  mile  up- 
stream of  Old  Tar  Road  .... 
City  of  Greenville,  Town  of 
Wlnterviiie,     Pitt    County 
(Unincorporated  Areas) 

Fork  Swamp  Tributary  2: 
At  the  confluence  with  Fork 

Swamp 

Approximately  0.8  mile  up- 
stream of  the  confluence 

with  Fork  Swamp 

City  of  Greenville,  Pitt  Coun- 
ty (Unincorporated  Areas) 

Fomes  Run: 
At  the  confluenre  with  Green 

Mill  Run  

Approximately  1 ,850  feet  up- 
stream of  the  confluence 

with  Green  Mill  Run 

City  of  Greenville 
Green  Mill  Run: 
At  the  confluence  vnth  the 
Tar  River 


•19 
•46 


•21 
•47 


•48 
•51 


•33 
•37 


•39 

•42 

•34 
•59 


•52 
•61 


•53 
•58 

•21 
•27 

•21 


Source  of  fkxxjing  and  locatxin 


Approximately  270  feet  up- 
stream of  Allen  Road  

City  of  Greenville.  Pitt  Coun- 
ty (Unincorporated  Areas) 

Grindle  Creek: 
Approximately  2.0  miles  up- 
stream of  the  confluence 

with  the  Tar  River 

Approximately  500  feet  up- 
stream of  U.S.  13/NC  11  ... 
Pitt  County  (Unincorporated 

Areas) 
Grindle  Creek  Tributary: 
At  tt>e  confluerx^  with 

Grindle  Creek  

Approximately  0.6  mile  up-  • 
stream  of  railroad  


Pitt  County  (Unincorporated 
Areas) 

Gum  Swamp: 
At  the  confluence  with  Swift 

wr©©K 

Approximately  1.1  miles  up- 
stream of  the  confluence 

with  Swift  Creek  

City  of  Greenville,  Pitt  Coun- 
ty (Unincorporated  Areas) 

Hardee  Creek: 

At  the  confluence  with  the 
Tar  River , 

Approximately  1.1  miles  up- 
stream of  Herman  Garris 
Road 


City  of  Greenville,  Pitt  Coun- 
ty (Unincorporated  Areas) 

Hardee  Creek  Tributary: 
Approximately  810  feet  up- 
stream of  the  confluence 

with  Hardee  Creek  

Approximately  425  feet  up- 
stream of  Joseph  Street  .... 
City  of  Greenville 
Hanis  Mill  Run: 
At  the  confluence  with  the 

Tar  River 

Approximately  0.4  mile  up- 
stream of  Interstate  264  .... 
City  of  Greenville,  Pitt  Coun^ 
ty  (Unincorporated  Areas) 

Horse  Swamp: 
At  the  confluence  with  Swift 

wr©©K  

Approximately  1 ,375  feet  up- 
stream of  Jolly  Road  

Pitt  County  (Unincorporated 

Areas) 
Hunting  Run: 
At  the  confluence  with 

Grindle  Creek  

Approximately  1 .5  miles  up- 
stream of  the  confluence 

with  Grindle  Creek 

Pitt  County  (Unincorporated 

Areas) 
InrMan  Well  Swamp: 
At  tfie  confluence  with 

Clayroot  Swamp  

Approximately  0.4  mile  up- 
stream of  Grover  Hardee 
Road  


fDeplhin 
feet  above 

ground. 
'Elevaiion 
in  feet 
(NGVD) 
•Elevation 
in  feet 
(NAVD) 


•70 


•14 
•39 


•20 
•30 


•56 

•63 

•20 
•57 


•37 
•43 

•25 
•60 


•49 
•62 


•21 
•29 

•31 
•38 
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Source  of  ttooding  and  location 


Pitt  County  (Unincorporated 
Areas) 

Indian  Well  Swamp  Tributary: 
At  the  confluence  with  Indian 

Well  Swamp  

Approximately  800  feet  up- 
stream of  Stanley  Road  .... 

Pitt  County  (Unlrtcorporatad 
Areas) 

Island  Swamp: 
At  the  confluence  with 

Chicod  Creek 

Approximately  0.9  mile  up- 
stream of  South 
Grimesland  Bridge  Road  ... 
Pitt  County  (Unincorporated 

Areas) 
Jacob  Branch: 
Approximately  0.1  mile  down- 
stream of  Stantonsburg 

Road  ..: 

Approximately  0.4  mile  up- 
stream of  Hog  Market 
Road 


Pitt  County  (Unincorporated 
Areas) 

Johnsons  Mill  Run: 

At  the  confluence  with  the 
Tar  River 

Approximately  80  feet  down- 
stream of  Staton  House 
Road 


Pitt  County  (Unincorporated 
Areas),  City  of  Greenvilie 

Johnsons  Mill  Run  Tributary: 
At  the  confluence  with  John- 
sons Mill  Run „. 

Approximately  900  feet 
downstream  of  Barrus 
Construction  Road 


#Oepth  in 
feet  above 

ground. 
'Elevation 

In  feet 

(NGVD) 

■ElevatkHi 

In  feet 

(NAVD) 


Pitt  County  (Unincorporated 
Areas),  City  of  Greenville 

Juniper  BrarKh: 

At  the  confluerKe  with 
Chkxxj  Creek 

Approximately  0.4  nriile  up- 
stream of  Ivy  Road 

Pitt-County  (Unincorporated 
Areas) 

Kitten  Creek: 

'  At  the  confluefKe  with  Otters 

wteeK 

Approximately  1 .6  miles  up- 
stream of  Dilda  Church 
Road 


Pitt  County  (Unincorporated 
Areas),  Town  of  Fountain 

Langs  Mill  Run: 
Approximately  125  feet  up- 
stream of  Stantonsburg 

Road 

At  County  boundary 

Town  of  Fountain,  Town  of 
Farmvilie,  Pltt^County  (Un- 
incorporated Areas) 

Lateral  No.  1: 

Approximately  150  feet  up- 
stream of  the  confluence 
with  Parkers  Creek 

At  Interstate  13  


•37 
•42 


•35 


•64 
•83 

•25 
•32 

•26 

•31 


•15 
•47 


•36 

•77 


•64 
•95 


•23 
•24 


Sour<  e  of  flooding  and  location 


I  ^ity  of  Greenville 

Lawrei  ce  Run: 
At  th  s  confluence  with  Tyson 

Cr  jek  

Appr  Mimately  1.8  miles  up- 

strsamof  NO  121  


Pitt  Cpunty  (Unincorporated 
Areas) 

Little  dontentnea  Creek: 
At  the  confluence  of 

Contentnea  Creek  

iximately  500  feet  up- 
sam  of  Highway  264  

inty  (Unincorporated 
Areas) 

intentnea  Creek  Tribu- 

sximately  0.5  mile  up- 

gam  of  the  confluence 

Little  Contentnea 

Bk  

aximately  1 ,275  feet  up- 
eam  of  North  Carolina 
Me  Route  102  


Pitt  County  (Unincorporated 
Areas) 

Little  (k>ntentnea  Creek  Tribu- 
tary I 
At  tl^  confluence  with  Little 

contentnea  Creek 
App»oximately  0.6  mile  up- 
stream of  Nash  Joyner 
Rdad  


Pitt  C  ounty  (Unincorporated 
Areas) 

Little  C  bntentnea  Creek  Tribu- 
tary 3: 

At  Vt  e  confluence  with  Little 
C(  intentnea  Creek  Tribu- 

tay2  

Appfoximately  200  feet 
ddwnstream  of  Bell  Arthur 
R(iad  

Pitt  C  ounty  (Unincorporated 
Areas) 

Meade  w  Branch: 
At  tf  e  confluence  with  Briery 

Sii/amp 

oximately  0.7  mile  up- 
st  earn  of  Sheppard  Mill 
R»ad  


Appi 


#Oepth  in 
feet  atx>ve 

ground. 
•Elevatwn 
in  feet 
(NGVD) 
•Bevation 
in  feet 
(NAVD) 


Pitt  (  ounty  (Unincorporated 
I         Areas) 

Middle  Swamp  Creek: 

Approximately  0.5  mile  down- 
si  eam  of  U.S.  Highway 
2!  8 

App  oximatefy  175  feet  up- 
s1  earn  of  U.S.  264  Alter- 
niite 


Town  of  FarmvHIe,  Pitt 
Coii  nty  (Unincorporated 
Are  is) 

Mill  Bi  anch: 

At  tl  le  confluence  with 
Vwiichard  Branch 

Approximately  0.4  mile  up- 
steam  of  Staton  Mill  Road 


•33 
•58 


•31 
•73 


•33 
•42 


•50 
•68 


•61 
•68 

•22 

•47 


*59 
•76 


•41 
•59 


#Depth  in 

feetatxive 

ground. 
*  Elevation 

Source  of  ftooding  and  location 

in  feet 

NGVD) 

•Elevation 

in  feet 

(NAVD) 

Pitt  County  (Unincorporated 

Areas) 

Neuse  River 

Approximately  1 ,500  feet 

southwest  of  Cannon  Prk» 

Road  akxig  the  Pitt/Craven 

County  boundary 

•22 

At  the  confluence  with 

Contentnea  Creek  

•24 

Pitt  County  (Unincorporated 
Areas) 

North  Fort(  Green  Mill  Run: 

Approximately  175  feet  up- 

stream of  the  confluence 

with  Green  Mill  Run 

•56 

Approximately  1,100  feet  up- 
stream of  Spring  Forest 

Road 

.     •69 

City  of  Greenville,  Pitt  Coun- 

ty (Unincorporated  Areas) 

Otter  Creek: 

At  the  confluence  with  the 

Tar  River 

•33 

Approximately  0.8  mile  down- 

stream of  Edgewood 

Church  Road  

•51 

Pitt  County  (Unincorporated 

Areas),  Town  of  Fa  kland 

Otter  Creek  Tributary: 

^ 

At  the  confluence  with  Otter 

Creek 

.48 

Approximately  200  feet  up- 

stream of  the  confluence 

with  Otter  Creek  

•48 

Pitt  County  (Unincorporated 

Areas) 

Partners  Creek: 

At  the  confluence  with  the 

Tar  River 

•22 

Approximately  800  feet  up- 
stream of  Staton  Road  

•26 

City  of  Greenville 

Pea  Branch: 

At  the  confluence  with 

Tranters  Creek  

•15 

Approximately  400  feet  up- 
stream of  Satterthwaite 

Road 

•26 

Pitt  County  (Unincorporated 

Areas) 

Pinetog  Branch: 

At  the  confluence  with  Littte 

Contentnea  Creek  

•52 

At  the  downstream  side  of 

Railroad  

•52 

Pitt  County  (Unincorporated 
Areas) 

Poley  Branch: 

At  the  confluence  with 

Tranters  Creek  

•15 

Approximately  2,000  feet  up- 
stream of  Sheppard  Mill 

Road 

•25 

Pitt  County  (Unincorporated 

Areas)       .. 

Swift  Creek: 

At  the  confluence  of  Clayroot 

Swamp 

•19 
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Source  of  flooding  and  location 


Approximately  0.4  mile  up- 
stream of  Davenport  Farm 
Road  

CHy  of  Greenville,  Towns  of 
Winterville  and  Ayden,  Pitt 
County  (Unincofporated 
Areas) 

Swift  Creek  Tributary  1: 
At  the  confluence  with  Swift 

Creek  

Approximately  525  feet  up- 
stream of  Jolly  Road  

Town  of  Ayden,  Pitt  County 

(Unincofporated  Areas) 
Swift  Creek  Tributary  2: 
At  the  confluence  with  Swift 

Creek 

■  Approximately  0.6  mile  up- 
stream of  Red  Forties 
Road  


Town  of  Winterville,  Pitt 
County  (Unincorporated 
Areas) 

Tar  River: 
Approximately  1 .8  miles  up- 
stream of  the  confluence 

with  Bear  Cr©ek 

At  the  county  boundary 

Pitt  County  (Unincorporated 
Areas),  Town  of  Falkland, 
CHy  of  Greenville 

Ttiomas  Canal: 
At  the  confluence  with 

Conetoe  Creek  

Approximately  900  feet  up- 
stream of  Bowers  Road  .... 
Pitt  County  (Unincorporated 

Areas)  Town  of  Bettiel 
Thorofare  Swamp: 
At  ttie  confluence  with 

Clayroot  Swamp 

Approximately  1.3  miles  up- 
stream of  confluence  with 
Clayroot  Swamp  

Pitt  County  (Unincorporated 
Areas) 

Tranters  Creek: 

Approximately  2.5  miles  up- 
stream of  the  confluence 
with  the  Tar  River 

Approximately  1 .3  miles  up- 
stream of  the  confluence 
with  Flat  Swamp 

Pitt  County  (Unincorporated 
Areas) 

Tributary  to  LMe  Contentnea 
Creek  Tributary  1: 
At  confluence  with  Little 
Contentnea  Creek  Tribu- 
tary 1  

Approximately  0.5  mile  up- 
stream of  the  confluence 
with  Little  Contentnea 
Creek  Tributary  1   

Pitt  County  (Unincorporated 
Areas) 

Tyson  Creek: 
Ai  the  confluence  with  the 
Tar  River 


#Oepth  in 
feet  above 

§  round, 
levation 
in  feet 
(NGVO) 
•Elevation 
in  feet 
(NAVD) 


•59 


•47 
•56 


•53 

•61 


•9 
•37 


•46 
•49 


•37 
•41 


•9 
•49 


•33 


•39 


•30 


Source  of  fk>oding  and  k>catk>n 


Approximately  1 .3  miles  up- 
stream of  Seven  Pines 
Road 


Pitt  County  (Unincorporated 
Areas),  Town  of  Falkland 

Ward  Run: 
At  the  confluence  with  Little 

Contentnea  Creek  

At  County  boundary  

Pitt  County  (Unincorporated 
Areas) 

Whictiard  Brancfi: 
At  the  confluence  with 

Grindle  Creek  

Approximately  0.8  mile  up- 
stream of  David  Nobles 
Road 


Pitt  County  (Unincorporated 
Areas) 

Town  of  Ayden 

Maps  available  for  inspection 

at  the  Ayden  Town  Planning 
Department,  4061  East  Ave- 
nue, Ayden,  North  Carolina. 


Town  of  Bettiel 

Maps  available  for  inspection 

at  County  Planning  Depart- 
ment, Development  Services 
Building,  1717  West  5th 
Street,  Greenville,  North 
Carolina. 


Town  of  Falkland 
Maps  available  for  inspection 

at  the  Town  of  Falkland 
Community  Building,  Main 
Street,  Falkland,  North  Caro- 
lina. 


Town  of  Farmville 

Maps  available  for  inspection 

at  the  Farmville  Town  Hail, 
200  North  Main  Street, 
Fannville,  North  Carolina. 


Town  of  Fountain 

Maps  available  for  inspection 

at  the  Fountain  Town  Hail, 
6777  West  Wilson,  Fountain, 
North  Carolina. 


City  of  Greenville 
Maps  available  for  inspection 

at  the  Greenville  Community 
Planning  Devetopment  BuiW- 
ing,  306  South  Green  Street, 
Greenville,  North  Carolina. 


Townof  Griflon 

Maps  available  for  inspection 

at  the  Grifton  Town  HaU,  528 
Queen  Street,  Grifton,  North 
Carolina. 


#Oepth  in 
feel  above 

§  round, 
levation 
infe^ 
(NGVD) 
•Elevation 
in  feet 
(NAVD) 


•65 


•81 
•92 


•32 
•53 


Source  of  fk>oding  and  location 


'#Oep(h  in 

feet  aixjve 
ground. 

'Elevation 
in  feet 
(NGVD) 

•Elevation 
in  feet 
(NAVD) 


Pitt  County  Unincorporated 

Areas 

Maps  available  for  inspection 

at  tfie  Pitt  County  Planning 
Department,  Devek>pment 
Senrtces  Building,  1717  West 
5th  Street,  Greenville.  North 
Carolina. 


Village  of  Simpson 
Maps  available  for  inspectkm 

at  the  Pitt  County  Planning 
Department.  Development 
Services  Building,  1717  West 
5th  Street,  Greenville,  North 
Carolina. 


Town  of  Winterville 
Maps  available  for  inspection 

at  the  Winterville  Planning 
Department.  2571  Railroad 
Street,  Winterville,  North 
Carolina. 


NEW  YORK 


Schoharie  County  (FEMA 
Docket  No.  [>-7562) 

Cobleskill  Creek: 
At  tfie  confluence  with 

Schoharie  Creek 

Approximately  0.51  mile  up- 
stream of  State  Route  7  ... 
Town  of  Schoharie,  Town 
and  Village  of  Cobleskill, 
Town  of  Richmondville, 
Town  of  Esperance 

Fly  Creek: 
At  the  confluence  with 

Schoharie  Creek ., 

Approximately  1 ,870  feet  up- 
stream of  U.S.  Route  20  ... 
Towm  of  Esperance 
Fox  Creek: 
Approximately  0.6  mile  up- 
stream of  the  confluence 

with  Schoharie  Creek  

Approximately  1 .850  feet 
downstream  of  Debritko 
Road  

Town  of  Schoharie,  Village  of 
Schoharie,  Town  of  Wright 

/Jne  Creek: 
At  tfie  confluence  with 

ScfHJharie  Creek 

Approximately  1 ,655  feet  up- 
stream of  West 

Middieburgh  Road  

Town  of  Middieburgh,  Town 

of  Fulton 
MHI  Creek: 
At  tfie  confluefKe  witti 

Cobleskill  Creek  

Approximately  0.63  mile  up- 
stream of  Quany  Street  .... 

Town  and  Village  of 
Cobleskill 

Schi^iarie  Creek: 
At  downstream  Scfwharie 
County  txxindary 


•59IS 
•927 


•591 
•710 


•606 
•653 

•642 
•788 


•899 
•1,067 


•541 
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Source  of  flooding  and  location 


Approximateiy  0.45  mile  up- 
stream of  Town  of  Fulton 
and  Middleburgh  corporate 
limits  

Town  and  VHIage  of 
Esperancc,  Town  of  Ful- 
ton, Town  and  VHIage  of 
Middleburgh,  Town  and 
Village  of  Schoharie 

School  House  Creek: 
At  confluerKe  with  Stoney 

Creek „ 

Approximately  0.61  mile  up- 
stream of  Straub  Lane  

Village  and  Town  of 
Middleburgh 

Stoney  Creek: 
At  confluence  with  Schoharie 

oreeK 

Approxinriatety  1 ,620  feet  up- 
stream of  U.S.  Route  145 

Village  and  Town  of 

Middleburgh 
Town  of  Cobleskill 

Maps  available  for  inspection 

at  the  Cobleskill  Town  Office. 
2668  State  Route  7,  Suite 
37,  Cobleskill,  New  York. 


#Depth  in 
feet  atx)ve 

§  round, 
levation 
in  feet 
(NGVD) 
•Elevation 
in  feet 
(NAVD) 


Village  of  Cobleskill 

Maps  availat>le  for  inspection  at 
the  Cobleskill  Village  Plan- 
ning Department,  378  Min- 
eral Springs  Road,  Suite  5, 
Cobleskill,  New  Yorkr 


Town  of  Esperance 

Maps  avaiiat>le  for  inspection 

at  ttie  Esperance  Town  Hall, 
104  Charleston  Street, 
Esperance,  New  Yoik. 


Village  of  Esperance 

Maps  available  for  inspection  at 
the  EsperarKe  Village  Hall, 
CtHjrdi  Street,  Esperance, 
New  York. 


Town  of  Fulton 

Maps  available  for  inspection  at 
ttie  Fulton  Town  Offrce,  1 168 
Bear  Ladder  Road,  West  Ful- 
ton. New  York. 


Town  of  Middleburgh 

Maps  availat)le  for  Inspectkxi  at 
the  Mkldtoburgh  Town  Hall, 
146  Railroad  Avenue, 
Mkldleburgh,  New  York. 


Vlllags  of  Middleburgh 

Maps  availabia  for  Inapactlon 
at  the  MkMtoburgh  VMage 
Munk:ipal  BuikJing,  309  Main 
Street,  Mkldleburi^,  New 
Yoik. 


•668 


•638 
•792 


•638 
•758 


Sourc  I  of  ftooding  and  k)catk>n 


To«  n  of  Richmondviiie 
a  i/ailable  for  inspection 

at  the  Richmondviiie  Town 
Clerk  s  Office.  340  Main 
Streej,  Richmondviiie,  New 
York. 


T^wn  of  Schoharie 
Maps  ajvaiiable  for  inspection 

at  tha  Schoharie  Town  Of- 
fKe,  289  Main  Street, 
Scholiarie,  New  York. 

Village  of  Schoharie 
Maps  4'fl'labie  for  Inspection 

at  the  Schoharie  Village  Of- 
fk:e,  256  Main  Street, 
Schofiarie,  New  York. 


Town  of  Wright 
Maps  Mailable  for  inspection 

at  the  Wright  Town  Hall,  105 
Schobi  Street,  Suite  1 , 
Gailu  }ville.  New  York. 


(Catalog  3f  Federal  Domestic  Assistance  No. 
Flood  Insxirance") 


83.100, 

Dated: 
Anthon] 

Mitigatii 
Preparet 
[FR  Doc, 
BILUNG 


#Depth  in 
feet  above 

§rour)d. 
levation 
in  feet 
(NGVD) 
•Elevation 
in  feet 
(r4AVD) 


nn 


November  18,  2003. 
S.  Lowe, 

Division  Director.  Emergency 
ness  and  Response  Directorate. 
03-29796  Filed  11-28-03;  8:45  am] 
6718-04-P 


ODE 


DEPAnrrMENT  OF  TRANSPORTATION 

Nationil  Highway  Traffic  Safety 
Adminptration 

49  CFrI  Parts  571  and  586 

[Docket  No.  NHTSA-03-16523] 
RIN212T-AF36 

Federal  Motor  Vehicle  Safety 
Standafds;  Fuel  Systems  Integrity 

AGENCYt  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Depart]  aent  of  Transportation  (DOT). 
action:  Final  rule. 


SUMMAI  IY:  In  this  document,  NHTSA  is 
upgrading  the  rear  impact  test  in  the 
Federal  motor  vehicle  safety  standard 
on  fuel  system  integrity.  To  simulate 
being  spuck  in  the  rear  by  another 
vehicla,  that  standard  currently 
specifies  that  the  full  width  of  the  rear 
of  the  t  jst  vehicle  be  impacted  with  a 
flat,  ri^  id  barrier  at  speeds  up  to  48  km/ 
h  (30  n  ph).  This  final  rule  replaces  that 


full  rear  impact  test  procedure  with  an 
offset  rearimpact  test  procedure 
specifying  that  only  a  portion  of  the 
width  of  Uie  rear  of  the  test  vehicle  be 
impacted  at  80  km/h  (50  mph).  Under 
the  new  rear  impact  procedure,  a 
lighter,  deformable  barrier  is  used.  The 
barrier  is  very  similar  to  the  one  used 
for  dynamic  testing  in  the  agency's  side 
impact  protection  standard,  except  that 
the  rear  impact  barrier's  face  is  mounted 
slightly  lower  to  simulate  the  diving  of 
the  fi-ont  end  of  a  vehicle  during  pre- 
crash  braking.  The  agency  has 
concluded  that  the  new,  more  stringent 
rear  impact  test  procedure  will  save 
lives  and  prevent  injuries. 

This  final  ru^  replaces  the  standard's 
lateral  (side)  impact  test  procedure  with 
the  procedure  specified  in  the  agency's 
side  impact  protection  standard  at  an 
impact  speed  range  of  53  ±  1  km/h.  The 
agency  has  concluded  that  this  change 
will  provide  a  more  realistic  test, 
increase  safety,  and  reduce  testing  costs. 
DATES:  This  final  rule  is  effective 
January  30,  2004.  Voluntary  compliance 
is  permitted  on  or^fter  that  date.  If  you 
wish  to  submit  a  petition  for 
reconsideration  of  this  rule,  your 
petition  must  be  received  by  January  15, 
2004.    - 

ADDRESSES:  You  may  submit  petitions 
for  reconsideration  [identified  by  DOT 
DMS  Docket  Number]  by  any  of  the 
follov«ring  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:(202)493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regalations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  Note 
that  all  comments  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  under  Regulatory 
Notices.  Docket:  Tot  access  to  the  docket 
to  read  background  documents  or 
comments  received,  go  to  http:// 
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dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
BuildiHg,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays 

FOR  FURTHER  MFORMATION  CONTACT:  For 

technical  and  other  non-legal  issues, 
you  may  call  Dr.  William  J.J.  Liu,  Office 
of  Crashworthiness  Standards, 
Telephone:  (202)  366-2264,  Fax:  (202)- 
366-4329. 

For  legal  issues,  you  may  call  Mr. 
Chris  Calamita,  Office  of  Chief  Counsel 
Telephone:  (202)  366-2992,  Fax:  (202)- 
366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 

You  may  call  Docket  Management  at 
(202)-366-9324.  You  may  visit  the 
Docket  on  the  plaza  level  at  400  Seventh 
Street  SW.,  Washington,  DC,  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 
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I.  Background 

A.  Existing  Standard 

Standard  No.  301,  Fuel  system 
integrity,  sets  performance  requirements 
for  the  fuel  systems  of  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
4,536  kg  (10,000  pounds)  or  less.  The 
standard,  which  was  issued  in  the 
1970s,  limits  theamoimt  of  fuel  spillage 
from  fuel  systems  of  vehicles  diuing  and 
after  being  subjected  to  a  frontal,  rear,  or 
side  impact  test. 

In  the  frontal  impact  test,  the  test 
vehicle  is  driven  forward  into  a  fixed 
barrier  at  48  km/h  (30  mph).  In  the  rear 
impact  test,  a  1,814  kg  (4,000  pound) 
barrier  moving  at  48  km/h  (30  mph)  is 
guided  into  the  full  width  of  the  rear  of 
a  stationary  test  vehicle.  In  the  side 
impact  test,  a  1,814  kg  (4,000  pound) 
barrier  moving  at  32  kin/h  (20  mph)  is 
guided  into  the  side  of  a  stationary  test 
vehicle.  The  standard  sets  three  separate 
limits  on  fuel  spillage  from  crash-tested 
vehicles:  28  grams  (1  ounce)  by  weight, 
during  the  time  period  beginning  with 
the  start  of  the  impact  and  ending  with 
the  cessation  of  vehicle  motion;  a  total 
of  142  grams  (5  oimces)  by  weight 
during  the  5-minute  time  period 
beginning  with  the  cessation  of  vehicle 
motion;  and  28  grams  (1  oimce)  by 
weight  during  any  1 -minute  interval  in 
the  25-minute  period  beginning  with  the 
end  of  the  5-minute  period. 

Similar  fuel  spillage  limits  apply  to 
vehicles  tested  in  accordance  with  the 
standard's  static  rollover  test 
procedure.'  The  rollover  test  is 
conducted  after  frontal,  rear,  and  side 
impact  tests. 

B.  Safety  Problem 

Preserving  fuel  system  integrity  in  a 
crash  is  critical  to  preventing  occupant 
exposure  to  fire.  Although  vehicle  fires 
are  relatively  rare  events  (occurring  in 


less  than  1  percent  of  vehicles  in 
towaw^  crashes),  they  tend  to  be  severe 
in  terms  of  the  number  of  casualties 
caused.  According  to  an  analysis  of  data 
in  the  agency's  Fatality  Analysis 
Reporting  System  (FARS)  in  2001,  3.5% 
percent  (1,449  fatalities)  of  fight  vehicle 
occupant  fataUties  occurred  in  crashes 
involving  fire.^  Overall,  the  fire  itself 
was  deemed  to  be  the  most  harmful 
event  in  the  vehicle  for  about  24  percent 
(341)  of  these  fatalities. 

An  analysis  of  1993-2001  National 
Automotive  Sampling  System  (NASS) 
data  indicated  that  each  year  an  average 
of  about  15,820  occupants  were  exjKised 
to  a  post-crash  fire  in  passenger  cars  and 
light  vehicles  (vans,  pickup  trucks,  and 
multipurpose  passenger  vehicles)  with  a 
GVWR  of  4,536  kg  (10,000  pounds)  or 
less  that  were  towed  away  after  the  fire. 
Of  those  occupants,  about  736  (6 
percent)  received  moderate  or  severe 
btmis  (AIS  2  and  greater).  Three- 
quarters  of  those  with  moderate  and 
more  severe  bums  had  second  or  third 
degree  bums  over  more  than  90  percent 
of  the  body.  Moreover,  the  agency  notes 
that  maximiun-severity  (AIS  6)  biims 
are  nearly  always  fatal.  These  statistics 
imderscore  the  importance  of  preserving 
fuel  system  integrity  in  a  crash  in  order 
to  prevent  vehicle  fires. 

n.  1995  Advance  Notice  of  Proposed 
Rulemaking 

On  April  12,  1995,  NHTSA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  annotmcing  the 
agency's  plans  to  consider  upgrading 
Standard  No.  301 .3  The  agency 
explained  that  it  was  considering  using 
a  three-phase  approach  to  upgrade  the 
requirements  of  the  standard.  Phase  1 
would  focus  on  requirements  for 
component  performance  [e.g.,  fuel 
tanks,  fuel  pumps,  and  electrical 
systems);  Phase  2  would  address  system 
performance  (e.g.,  shutting  down  fuel 
supply  and  potential  ignition  sources  in 
the  event  of  a  breach  in  the  fuel  system): 
and  Phase  3  would  address  issues 
related  to  environmental  and  aging 
effects  [e.g.,  the  potential  relationship  of 
vehicle  aging  to  fire  occurrence).  The 


'  Under  SS.6,  Fuel  spillage;  rollover.,  when  a 
vehicle  is  rotated  along  its  longitudinal  axis  to  each 
successive  increment  of  90  degrees,  fuel  spillage 
firom  the  onset  of  rotational  motion  must  not  exceed 
142  grams  (5  ounces)  for  the  first  5  minutes  of 
testing,  at  each  successive  90  degree  increment.  For 
the  remaining  test  period  at  each  increment  of  90 
degrees,  fuel  spillage  during  any  one  minute 
interval  must  not  exceed  28  g  (1  ounce). 


^  These  fatalities  included  fatalities  due  to  bums 
and/or  impact  injuries,  but  not  due  to  asphyxiation. 

3  60  FR  18S66.  Previously,  the  agency  published 
a  Request  for  Comments  notice  stating  that  NHTSA 
was  "considering  initiating  rulemaking  to  upgrade 
the  protection  currently  provided  by"  Standard  No. 
301.  57  FR  59041,  December  14, 1992;  Docket  No. 
92-66,  Notice  1.  The  notice  also  requested  answers 
to  specific  questions  related  to  test  impact  speeds, 
impact  barriers,  effect  of  vehicle  aging  on  the 
likelihood  of  fire,  contribution  of  occupant 
entrapment  to  the  likelihood  of  fire-related  injuries, 
etc. 
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agency  sought  c»minenl  on  this 
approach  as  well  as  several  other  issues. 

NHTSA  received  coounents  from 
component  and  vehicle  manufacturers, 
industry  associations,  consumer 
advocacy  organizations,  and  other 
organizations.  After  reviewing  these 
comments  and  further  analysis,  the 
agency  made  the  following  decisions. 

First,  after  examining  the 
effectiveness  of  fuel  pump  shut-off 
devices  in  reducing  post-crash  vehicle 
fires,  the  agency  decided  not  to  pursue 
rulemaking  wiUi  respect  to  fuel  system 
component  performance.  The  agency's 
review  of  NASS  data  did  not  reveal  a 
significant  difference  in  the  rate  or 
severity  of  post-crash  fire  occurrence  in 
vehicles  with  and  vehicles  without  fuel 
pump  shut-off  devices.  Research 
conducted  under  the  General  Motors 
(GM)  C/K  settlement  agreement  * 
confirmed  this  finding  diuing  crash 
testing  with  and  without  fuel  pump 
shut-off  devices.  Diuing  crash  testing, 
there  was  no  difference  in  the  rate  of 
fuel  leakage  or  severity  of  post-crash  fire 
occiurence  between  vehicles  equipped 
with  shut-off  switches  (Ford)  and  those 
without  (GM,  Chrysler  and  Honda). 

Second,  the  agency  decided  not  to 
pursue  rulemaking  related  to 
environmental  and  aging  effects.  The 
agency  agreed  with  vehicle 
manufact\u-er  comments  that  further 
studies  were  needed  to  define  the 
problems  associated  with  environmental 
and  aging  effects  and  determine  whether 
rulemaking  would  be  appropriate  to 
address  them.  The  agency  stated  that  it 
might  revisit  this  issue  upon  further 
study.  As  part  of  the  GM  settlement,  GM 
contracted  with  Southwest  Research 
Institute  to  conduct  research  on  the 
environmental  factors  and  aging  effects 
on  fuel  system  components.  This  report 
showed  some  effects  of  corrosion  on 
metal  components  and  some  effects  of 
hot  arid  conditions  on  rubber 
components,  and  little  effect  on  plastic 
components.  The  findings  were 
inconclusive,  but  did  not  indicate 
serious  problems  affecting  fuel  system 
crash  performance.  No  further  agency 
action  is  planned  at  this  time.^ 


*On  December  2, 1994,  the  Secretary  of 
Transportation  announced  a  settlement  of  an 
investigation  by  NHTSA  of  an  alleged  safety  defect 
in  certain  GM  pickug  trucks  with  fuel  tanks 
mounted  outside  the  frame  rails.  Under  that 
settlement,  GM  contributed  over  $51.3  million  for 
a  variety  of  safety  initiatives.  Among  other  things, 
the  settlement  funded  research  on  ways  to  reduce 
the  occurrence  and  effects  of  post-crash  fires.  All 
relevant  results  of  this  research  are  being  placed  in 
dockets  NHTSA-98-3585,  NHTSA-98-3588, 
Docket  No.  96-GMRSCH-GR.  and  Docket  No.  95- 
20-GR. 

'  http://dms.dot.gov/seaTch/ 
document.cfinTdoucmentid 


Thiro,  the  agency  decided  to 
investigate  the  feasibility  and 
practic  ibility  of  upgrading  Standard  No. 
301 's  n  ai  and  side  impact  requirements. 
The  ag(  ncy  reviewed  real  world  crash 
data  to  Idetermine  what  types  of  rear 
impact  crashes  resulted  in^'moderate," 
"severa,"  and  "very  severe"  fires.^  Next, 
the  ag^cy  analyzed  the  data  to 
determine  whether  it  was  the  fire  or  the 
impact  nf  the  crash  that  caused  the 
fatalities  and  injuries  in  the  fire-related 
crashea.  NHTSA  then  examined  the  data 
to  detei  mine  the  characteristics  of  rear 
crashes  that  were  causing  fire-related 
fatalitii  s  and  injuries  and  developed  a 
new  cr  ish  test  procedure  to  simulate  the 
most  fr  squent  crash  scenario  that  leads 
to  fire  i  nd  fire-related  fatalities  and 
injuriei  in  rear  impact  crashes.  The 
agency  then  performed  seventeen  crash 
tests  us  ing  the  new  crash  test 
proced  ire.^ 

m.  ZOfl  D  Notice  of  Proposed 
Rulenii  iking 

A.  Prof,  osed  Rear  Impact  Test  Procedure 

Aftei  reviewing  the  comments  on  the 
1995  A  ^JPRM  and  analyzing  the  real 
world  ( rash  data  and  data  fi-om  the 
seventt  en  crash  tests  with  the  new  crash 
test  prc^cedure,  the  agency  published  a 
Notice  bf  Proposed  Rulemaking  (NPRM) 
on  November  13,  2000.8  in  the  NPRM, 
the  age  icy  tentatively  concluded  that 
the  pro  }osed  rear  impact  test  procedure 
would  educe  fire-related  fatalities  and 
injiu-iei  fi-om  rear  impact  crashes.  Thus, 
the  age  icy  proposed  to  replace  Standard 
No.  30'  's  current  rear  impact  test 
proced  ire  with  one  that  would  specify, 
impact  ng  the  rear  of  the  test  vehicle  at 
80  ±  1   m/h  (50  mph)  with  a  1,368  kg 
(3,015  >ound)  moving  deformable 
barrier  [MDB)  at  a  70  percent  overlap 
with  th  e  test  vehicle.  That  barrier  is  very 
similar  to  that  used  under  Standard  No. 


=  18375*  rdocketid=3588  Docket  Number  NHTSA- 
1988-351  8-177  (Miller,  Michael  et  al.    First, 
Second  a  id  Third  Progress  Reports  and  Final 
Report —  nspection  ofAging  Vehicles  and  Testing 
Compon(  nts") 

^  A  "m  Klerate"  fire  is  defined  as  fire  damage  to 
between  !5  and  50  percent  of  the  vehicle  surface; 
a  "severe  "  fire  is  fire  damage  to  between  50  and  75 
percent  e  f  the  vehicle  surface;  and  a  "very  severe" 
fire  is  fin  i  damage  to  more  than  75  percent  of  the 
vehicle  s  uface. 

'The  r  sar  impact  tests  used  a  1,368  kg  (3,015 
pound)  n  lOving  deformable  barrier  (MDB)  with  the 
barrier  Ic  wered  by  50  mm  (2  inches)  to  simulate 
pre-crasl  braking.  The  MDB  impacted  the  test 
vehicle  a ;  80  km/h  (50  mph)  parallel  to  the 
longitudj  aal  centerline  of  the  test  vehicle  with  a  70 
percent  ( verlap  on  the  side  of  the  vehicle  where  the 
fuel  fillei  neck  was  located.  However,  the  new  rear 
impact  tqst  allows  the  MOB  to  strike  the  rear  with 
the  overlap  on  either  side  of  the  vehicle  for  all 
possible  Worst  case  scenarios,  including  dual  fuel 
tank  desi  pis  with  filler  necks  on  both  sides  and 
filler  nee  s.  in  the  center  of  the  rear, 

»65FI  67693,  Docket  No.  NHTSA-20OO-«248. 


214,  Side  impact  protection,  in  dynamic 
side  impact  testing  except  that  the  face 
of  the  MDB  used  in  rear  impact  testing 
imder  Standard  No.  301  would  be  50 
mm  (2  inches)  lower  than  the  face  of  the 
Standard  No.  214  barrier  to  simulate 
pre-crash  braking.^ 

The  agency  noted  that  the  proposed 
test  procedure  would  simulate  a  type  of 
rear  vehicle-to-vehicle  collision  that  can 
result  in  post-crash  fire  in  an  otherwise 
survivable  crash:  a  high  speed  offset  rear 
strike  to  the  vehicle  that  results  in  fuel 
leakage  firom  a  breach  in  the  fuel  system 
and,  potentially,  a  rapidly  spreading  fire 
that  results -in  fatalities  and  injuries.  The 
agency  also  noted  that  NASS  estimates 
show  that  the  majority  of  fatal  and 
nonfatal  occupant  bum  injuries  in  rear 
impact  crashes  occurred  in  crashes  in 
the  34  to  48^ km/h  (21  to  30  mph)  delta- 
V  range.  The  agency  stated  that  the 
elements  of  the  proposed  offset  rear 
impact  test  procedure  were  accordingly 
chosen  to  simulate  vehicle-to-vehicle 
crashes  with  a  delta-v  range  of  32  to  48 
km/h  (20  to  30  mph). 

The  agency  tentatively  concluded  that 
the  proposed  offset  rear  impact  test 
procedure  was  practicable.  The  agency 
stated: 

Crash  test  results  indicate  that  large, 
medium,  and  small  vehicles  could  be 
designed  to  meet  the  standard  under  the 
proposed  upgraded  rear  impact  procedtire.  In 
those  tests,  some  small  as  well  as  large 
existing  light-duty  vehicles  already  meet  the 
proposed  upgrade.  Several  larger  light-duty 
vehicles,  including  passenger  cars, 
multipurpose  passenger  vehicles,  and  light 
trucks,  all  passed  the  proposed  upgrade.  In 
addition,  several  small  vehicles,  the  Mazda 
Miata,  Chevrolet  Metro,  Nissan  Sentra,  and 
Honda  Civic,  passed  the  proposed  upgrade. 
While  we  are  aware  that  some  existing 
-smaller  vehicles  leaked  fuel  when  tested 
under  the  proposed  upgraded  test  procedure 
(e.g.,  the  1996  Suzuki  Sidekick,  Dodge  Neon, 
and  Ceo  Prizm,  and  the  1998  Chevrolet    ' 
Cavaner,  VW  Jetta,  and  Ford  Escort),  we 
believe  that  relatively  minqr,  inexpensive 
design  changes  would  correct  the  vast 
majority  of  the  failures.'"  For  example,  the 
fuel  lines  in  the  Dodge  Neon  could  be 
rerouted,  and  the  area  on  top  of  the  tank 
around  the  fuel  sender  unit  plastic  sealing 
plate  could  be  reinforced  on  the  VW  Jetta." 

NHTSA  did  not  propose  to  require 
manufacturers  to  place  each  vehicle's 


^  Standard  No.  214,  Side  Impact  Protection, 
specifies  that  Qie  bottom  of  the  face  of  the  barrier 
is  11  inches  above  the  ground  and  the  bottom  of  the 
bumper  is  13  inches  above  the  ground.  See  Figure 
2. 

'°The  Ford  Mustang  test  series  demonstrated  the 
technical  feasibility  of  redesigning  a  1993  Ford 
Mustang  so  that  it  would  pass  the  proposed  upgrade 
test  procedure  (the  1996  Ford  Mustang  test).  It 
demonstrated  that  structural  and  component  design 
are  critical,  regardless  of  the  fuel  tank  location,  for 
passing  the  upgrade. 

"  65  FR  at  67701. 


Federal  Regjgter/Vol.  68,  No.  230 /Monday,  December  1,  2003 /Rules  and  Regulations         67071 


fuel  tank  forward  of  the  rear  axle,  as 
suggested  by  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  in  its 
comment  on  the  ANPRM,  because  the 
agency  believed  such  a  requirement 
would  be  wmecessary  and  too  design 
restrictive.  The  agency  noted  that  the 
fuel  tank  of  the  1996  Ford  Mustang, 
which  passed  the  proposed  upgraded 
test  procedure,  is  located  behind  the 
rear  axle.  The  agency  stated  that  this  test 
demonstrated  that  structural  and 
component  designs  are  more  critical 
factors  than  fuel  tank  location  in. 
maintaining  fuel  ^stem  inte^ty. 

NHTSA  also  did  not  propose  to  use  a 
heavier  barrier  (e.g.,  a  4,000-pound 
barrier)  to  simulate  impacts  by  light 
trucks  and  sport  utility  vehicles,  again 
as  suggested  by  Advocates,  because  in 
an  80  km/h  (50  mph)  rear  impact  offset 
crash  test,  a  3,015-pound  barrier 
effectively  reproduces  the  damage 
profile  seen  in  real  world  crashes  that 
most  often  lead  to  fires.  The  agency 
stated  that  if  a  heavier  barrier  were 
used,  the  proposed  rear  impact  crash 
test  would  no  longer  reproduce  that 
profile.  The  agency  also  noted  that  it 
had  conducted  its  research  crash  tests 
with  a  3,015-pound  barrier,  and  that 
further  research  and  development 
would  have  to  be  conducted  before  a 
heavier  barrier  could  be  proposed  for 
use  in  any  test  procedure. 

B.  Proposed  Side  Impact  Test  Procedure 

NHTSA  proposed  to  replace  the 
current  lateral  (side)  impact  crash  test  in 
Standard  No.  301  with  the  side  impact 
crash  test  currently  specified  in 
Standard  No.  214.  The  Standard  No.  214 
side  impact  crash  test  specifies  that  a 
stationary  vehicle  be  struck  on  either 
side  by  a  1,368  kg  (3,015  pound)  MDB 
moving  at  a  speed  of  54  km/h.'^ 

The  agency  reasoned  that  test 
analyses  show  that  the  Standard  No.  214 
side  impact  crash  test  exposes  a  tested 
vehicle  to  higher  crush  energy  and  crash 
forces,  and  to  greater  changes  in 
velocity,  than  the  existing  Standard  No. 
301  side  test.  Test  data  also  show  the 
Standard  No.  214  test  exposes  the  fuel 
system  components  to  greater  forces. 

Moreover,  the  agency  reasoned  that 
replacing  the  Standard  No.  301  side  test 


"Currently.  Standard  No.  214  specifies  an 
impact  speed  of  54  km/h.  In  the  NPRM,  the  agency 
proposed  to  change  that  specification  in  Standard 
No.  214  to  53  ±  1  km/h  and  adopt  if  for  Standard 
No.  301.  The  agency  noted  that  the  new 
specification  was  very  close  to  the  speed  (52.9  ±  0.8 
km/h)  at  which  NHTSA 's  Office  of  Vehicle  Safety 
Compliance  was  conducting  Standard  No.  214  tests. 
As  explained  later,  we  are  adopting  this  proposal. 
In  addition,  we  are  also  adopting  the  proposal  to 
delete  several  paragraphs  of  outdated  requirements 
in  Standard  No.  214  that  related  solely  to  vehicles 
manufactured  in  the  nud-1990s. 


with  the  Standard  No.  214  side  impact 
test  would  reduce  certification  testing 
costs  for  manufactxirers  because  they 
would  only  have  to  conduct  one  type  of 
side  impact  test  instead  of  two.  The 
agency  also  noted  that  commenters  on 
the  ANPRM  supported  this  change, 
stating  that  the  change  would  be 
beneficial  firom  both  a  safety  and  a  cost 
pOTspective. 

C.  Door  System  Integrity 

In  the  NPRM,  the  agency  also  stated 
that  it  was  considering  adding  a  post- 
crash  door  openability  test  requirement 
to  Standard  No.  206."  NHTSA  noted 
that  NASS  data  indicate  that  potential 
escape  bom  a  post-crash  vehicle  fire 
was  made  more  difficult  for  occupants 
with  moderate  or  more  serious  btims 
because,  among  other  reasons,  they  were 
sitting  next  to  a  door  that  was  jammed 
shut  by  crash  forces.  The  agency  also 
noted  that  real-world  crash  reports  . 
indicate  that  there  were  instances  in 
which  fire  suddenly  started  several 
minutes  after  the  vehicle  was  impacted. 
Thus,  the  agency  concluded  that  it  is 
critical  that  occupants  be  able  to  exit  the 
vehicle  quickly  and  easily  after  a  crash 
that  coidd  lead  to  a  fire.  The  agency 
requested  comment  on  whether  such  a 
requirement  was  necessary  and,  if  so, 
what  type  of  requirements  would  be 
appropriate,  objective,  and  repeatable. 

D.  Lead  Time 

NHTSA  proposed  a  lead  time  of  three 
years  for  the  proposed  upgraded  rear 
impact  test  and  one  year  for  the  change 
to  the  Standard  No.  214  side  impact  test. 
The  agency  stated  that  a  three-year  lead 
time  appeared  to  be  necessary  for  the 
proposed  upgraded  rear  impact  test 
because:  (1)  All  of  a  manufacturer's 
makes  and  models  would  have  to  be 
tested  under  the  upgraded  test  to 
determine  compliance;  and  (2)  for  those 
vehicles  that  did  not  comply, 
countermeasures  would  have  to  be 
incorporated  into  designs  and  then 
implemented  in  engineering  and 
manufacturing.  The  agency  stated  that 
only  one  year  of  lead  time  was  needed 
-for  the  new  side  impact  test  because 
few,  if  any,  design  changes  would  be 
necessary. 

NHTSA  stated  that  between  the  date 
the  final  rule  was  issued  and  the  date  it 
took  effect,  manufacturers  would  be 
allowed  the  option  of  certifying  vehicles 
imder  the  existing  Standard  No.  301 
tests  or  under  the  new  tests.  However, 
manufacturers  would  have  to 
irrevocably  select  a  test  when  they 
certified  the  vehicle. 


E.  Costs  and  Benefits 

The  agency  prepared  a  Preliminary 
Regulatory  Evaluation  (PRE)  describing 
the  costs  and  benefits  of  the  proposed 
upgraded  test  procediues.^*  NHTSA 
estimated  that  the  average  cost  for 
vehicles  that  need  to  be  modified  to 
comply  with  Standard  No.  301 's 
requirements  under  the  proposed  test 
procedures  would  be  $5  pw  vehicle. 
The  agency  also  estimated  that  46 
percent  of  the  vehicle  fleet  would  have 
to  be  so  modified.  1^  Since 
approximately  15.2  million  vehicles  are 
sold  jn  the  United  States  each  year,  the 
agency  estimated  that  the  total  cost  of 
the  proposed  rule  would  be  $35  million 
each  year. 

NHTSA  estimated  that  the  proposed 
rule  would  save  bom  8  to  21  lives 
annually,  once  all  vehicles  on  the  road 
meet  Standard  No.  301 's  requirements 
under  the  proposed  upgraded  test 
procedures. 

F.  Request  for  Comments  on  Additional 
Issues 

In  the  NPRM,  the  agency  also  ' 
requested  comments  on  several  issues. 
The  questions  are  repeated  below. 

1.  Are  there  any  real-world  data,  other 
than  the  data  that  the  agency  has 
already  analyzed  for  this  proposed 
upgrade,  that  may  better  describe  the 
relationship  between  the  risk  of 
occupant  injury  due  to  fire  and  crash 
severity? 

2.  Vehicle  manufacturers.  How  many 
of  your  vehicle  models  would  need 
some  redesign  to  comply  with  ihe 
proposed  offset  rear  impact  and  side 
impact  test  procedures?  Describe  the 
type  and  extent  of  design  changes.  What 
costs  would  be  associated  with  those 
redesigns?  Would  you  have  any 
significant  problems  completing 
necessary  redesigns  within  the  three- 
year  lead  time?  If  so,  please  identify 
those  problems  and  indicate  how  much 
lead  time  you  would  need. 

3.  What  impact  would  the  proposed 
changes  have  on  vehicle  safety? 

4.  Are  the  proposals  sufficient  and 
appropriate  for  the  different  sizes  and 
types  of  vehicles? 

5.  In  the  various  crash  tests  that  were 
performed  during  the  research  for  this 
rulemaking,  the  values  of  head  and  neck 
injury  criteria  measured  by  the 
responses  of  the  two  front  Hybrid  111 
anthropomorphic  test  devices  were 


"Standard  No.  206  specifies  requirements  for 
door  locks  and  door  retention  components. 


'••  A  copy  of  the  PRE  was  placed  in  the  docket. 
See  Docket  No.  NHTSA-2000-8248.  entry  2. 

'*  A  NHTSA-sponsored  cost  study  indicated  that 
none  of  the  proposed  remedies  for  the 
noncompliant  vehicles  will  require  major  structural 
redesign  that  will  change  the  vehicle's  structural 
sUfbess  (NHTSA  Docket  No.  NHTSA-00824«-4, 
Nov.  16,  2000).. 
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much  higher  than  acceptable  thresholds. 
Direct  contact  of  the  head  of  the  dummy 
with  the  interior  of  the  vehicle 
compartment,  which  occiured  when  the 
front  seat  rotated  backward  excessively 
due  to  the  rear  impact,  contributed  to 
these  high  values.  These  high  values 
raise  concerns  about  head  and  neck 
protection  of  the  occupants.  The  rear 
impact  testing  also  raised  concerns 
about  the  seat  back  strength,  as  most 
seat  backs  collapsed  in  those  tests.  What 
do  the  high  HIC  values  and  neck 
loadings  registered  by  the  test  dummies 
in  those  tests  indicate  about  the  real 
world  potential  for  trauma  injury  to 
vehicle  occupants  ii>rear  impacts? 
Ckiuld  future  vehicles  be  designed  to 
provide  both  the  improved  fuel  system 
integrity  necessary  to  meet  the  more 
stringent  requirements  proposed  in  this 
NPRM  and,  at  the  same  time,  provide 
improved  occupant  protection  in  such  - 
impacts? 

6.  How  do  seat  back  failures  influence 
the  injiuy  potential  in  rear  impacts? 
Please  provide  data  and  other 
information  that  would  aid  the  agency 
in  determining  the  need  for  improving 
seat  back  strength  and  the  appropriate 
requirements  for  doing  so. 

7.  Should  the  agency  require  vehicles 
to  retain  fuel  system  integrity  in  tests 
with  5th  percentile  female  dimunies,  as 
well  as  with  50th  percentile  male 
dummies,  as  is  currently  required? 

8.  NHTSA  is  proposing  to  eliminate 
the  second  sentence  in  S7. 1.6(b)  from 
Standard  No.  301^  That  sentence  reads: 
"If  the  weight  on  any  axle,  when  the 
vehicle  is  loaded  to  imloaded  vehicle 
weight  plus  diunmy  weight,  exceeds  the 
axle's  proportional  share  of  the  test 
weight.the  remaining  weight  shall  be 
placed  so  that  the  weight  on  that  axle 
remains  the  same."  Given  the 
specifications  in  S7.1.6(a)  concerning 
the  placement  of  rated  cargo  and 
luggage  capacity  weight  in  the  luggage 
area  and  the  placement  of  dimunies,  is 
the  second  sentence  in  S7. 1.6(b)  needed 
for  conducting  Standard  No.  301 
compliance  tests? 

9.  For  the  rear  offset  MDB  test 
conditions,  the  agency  is  proposing  that 
the  barrier  be  the  same  as  the  one  shown 
in  Figure  2  of  Standard  No.  214  and 
specified  in  49  CFR  Part  587,  with  one 
exception.  The  exception  is  that  the  face 
of  the  barrier  would  be  positioned  in  the 
rear  impact  test  so  that  it  is  50  mm  (2 

-  inches)  lower  than  the  barrier  face 
height  specified  in  the  current  Figiue  2 
of  Standard  No.  214.16 


''  The  question  also  noted  that  positioning  the 
barrier  bee  in  that  manner  might  make  it  necessary 
to  slightly  change  the  center  of  gravity  and  moment 
of  inertia  specifications.  NHTSA's  subsequent 


10.  }^  ith  respect  to  side  impact 
crashes  that  result  in  fire,  this  proposal 
to  upgr  ide  Standard  No.  301  addresses 
vehicle  to-vehicle  crashes.  There  are 
approx  mately  two  to  eight  times  as 
many  s  de  collision  fires  (depending  on 
vehicle  type)  when  the  object  struck  is 
another  vehicle  compared  to  a  narrow 
object  such  as  a  pole.  However,  the  side 
collision  fire  rate  for  cars,  light  trucks, 
and  vaifs  is  highest  when  a  narrow 
object  ik  struck.  Would  it  therefore  be 
reasonnle  to  consider  a  pole  side 
impact  test  as  part  of  a  subsequent 
upgrad  ng  of  Standard  No.  301? 

11.  S  lould  the  agency  amend 
Standaj  d  No.  301  to  prohibit  fuel 
leakAge  in  any  crash  test  under  Standard 
No.  20d? 

IV.  Sun  imary  of  Ckimments 

NHTI  lA  received  comments  to  the 
NPRM  rom  seven  vehicle 
manufa  ::turers  (Subaru, 
Daimle  Chrysler,  Porsche,  Volkswagen, 
Ford,  h  Dnda,  and  General  Motors),  two 
vehicle  manufacturer  associations 
(Alliance  of  Automobile 
Manufacturers  *'  and  National  Truck 
Equipn  ent  Association),  three 
enginef  ring  firms  (American 
Automi  itive  Design,  Dynamic  Safety, 
and  Syj  on-Hille  and  Associates),  a  test 
laborat(  try  (Transportation  Research 
Center)  the  Insurance  Institute  for 
Highwi  y  Safety,  and  a  consumer 
advocal  e  group.  Advocates  for  Highway 
and  Au  :o  Safety.  Their  comments  are 
simima  ized  below  by  issue. 

A.  Real  Impact  Test  Procedure  Upgrade 

None  of  the  commenters  opposed  the 
propos(  d  rear  impact  test  procedure 
upgrad  I. 

The  i  k.lliance  suggested  that 
signific  mt  vehicle  redesign  will  likely 
be  requ  red  to  meet  the  high  speed  rear 
crash  n  quirements.  Volkswagen  (VW) 
stated  qiat  the  rear  end  structure  of 
small  c^s  will  need  to  be  made  stiffer, 
which  iould  result  in  increased 
acceleration  imposed  on  occupants  in 
more  cammon  lower  speed  rear  crashes. 
Honda  commented  that  increased 
vehiclei  body  and  fuel  tank  deformation 
would  >ccur,  even  on  vehicles  that  pass 
the  fue  leak  requirements. 

Daini  lerChrysler  (DC)  stated  its  belief 
"that  the  proposal  is  likely  to  require 
significant  changes  to  vehicle  structure 

analysis  tidicated  that  there  will  be  no  measurable 
effect  on  the  center  of  gravity  and  the  moment  of 
inertia  ofthe  MDB  by  lowering  the  face  of  the 
barrier  two  inches  (NHTSA  Docket  No.  NHTSA- 
008248-1  November  16,  2000). 

"The  members  of  the  Alliance  of  Automobile 
Manufacvrers  are:  BMW  Croup,  DaimleiChrysler, 
Fiat,  For4  Motor  Company,  General  Motors,  Isuzu, 
Mazda,  Mitsubishi  Motors,  Nissan,  Porsche,  Toyota, 
VoIkswa|  en,  and  Volvo. 


and  design,  which  are  yet  to  be  fully = 
defined  and  realized."  DC  argued  that 
the  proposed  upgrade  is  a  "major 
rulemaking  effort  which  will  present 
many  challenges  to  the  industry  that 
may  not  yet  be  fully  identified." 

DC  also  expressed  concerns  with 
using  a  MDB  at  the  proposed  impact 
speed  (80  km/h).  DC  stated  that  in 
impacts  between  a  MDB  and  a  vehicle 
at  80  km/h,  DC  has  observed  complete 
crushing  of  the  barrier  face  and  ensuing 
contact  with  the  rigid  cart  backer  plate 
and  contact  between  the  cart  uprights 
and  the  impacted  vehicle.  DC 
recommended  that  NHTSA  reevaluate 
the  proposed  test  procedure  upgrade  to 
determine  if  the  anticipated  benefits 
could  be  achieved  with  a  lower  impact 
speed  (such  as  56-64  km/h),  or  provide 
design  changes  to  the  MDB  and  cart 
system. 

GM  and  Ford  observed  bottoming  of 
the  barrier  face  to  the  backing  plate  and 
contact  between  the  barrier  uprights  and 
the  vehicle  in  some  rear  impact  crash 
tests.  GM  also  stated  that  the  barrier  face 
can  imderride  the  struck  vehicle  and, 
upon  rebound,  the  upright  that 
contacted  the  vehicle  can  become 
"caught"  on  vehicle  structure  [e.g., 
bumper,  frame  cross  member,  etc.),  with 
tmdetermined  effects  on  the  struck 
vehicle.  GM  and  Ford  suggested  that 
some  changes  to  the  MDB  might  be 
necessary.  Ford  recommended  that  the 
agency  investigate  "roimding  the 
comers  of  the  deformable  portion  of  the 
barrier  and  increasing  its  depth."  Ford 
stated  that  its  testing  indicated  that  the 
right  angle  comers  ofthe  barrier  face 
can  "hang  up  on  trim,"  potentially 
affecting  test  repeatability. 

Honda  commented  that  it  had 
conducted  rear  impact  crash  tests  in 
accordance  with  the  proposed  test 
procedure.  Honda  noted  that  the  MDB 
sometimes  over-rode  the  rear  of  the  test 
vehicle,  and  that  in  these  instances,  the 
rear  frame  structure  of  the  vehicle  could 
not  absorb  crash  energy  sufficiently  to 
meet  the  fuel  leaking  requirements  of 
Standard  No.  301.  Honda  also  noted, 
"Even  in  instances  when  the  rear  fr^me 
functioned  somewhat  to  absorb  energy, 
;the  increased  speed  and  the  off-set 
impact  caused  extensive  deformation  of 
the  fuel  tank."  Honda  stated  that  a 
vehicle  in  compliance  with  the 
proposed  upgrade  would  have  to  absorb 
twice  as  mudi  energy  as  a  vehicle  in 
compliance  with  Standard  No.  301  as 
currently  written.  Honda  argued  that 
under  the  proposed  upgrade,  significant 
changes  would  have  to  be  made  to  each 
of  its  vehicle  models. 

VW  noted  that  the  proposed  rear 
impact  would  be  to  either  side  of  the 
vehicle.  VW  recommended  that  this  be 
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changed  so  that  the  impact  is  on  the 
side  of  the  vehicle  where  the  fuel  filler 
pipe  or  filler  neck  is  located.  VW  argued 
that  impacting  the  side  of  the  vehicle 
where  the  fuel  filler  pipe  or  filler  neck 
is  located  would  represent  the  worst 
case  condition  and  establish  a  more 
objective  requirement  for  enforcement 
purposes. 

•     VW  also  commented  that  in  order  to 
assure  compliance  with  the  higher 
speed  rear  impact  test,  the  vehicle  rear 
end  structure  would  have  to  be  made 
stiffer,  particularly  in  smaller  cars.  VW 
stated  that  this  would  tend  to  increase 
the  potential  for  whiplash  type  injiuies 
in  lower  speed  crashes.  VW 
recommended  that  NHTSA  address  this 
issue  before  issuing  a  final  rule. 

Ford  commented  that  it  has 
conducted  volimtary,  in-house  80  km/h 
vehicle-to-vehicle  rear  impact  crash 
tests  to  evaluate  fuel  system  integrity 
since  the  mid-1980s.  Ford  supported  the 
agency's  proposed  test  upgrade,  stating, 
"Ford  believes  this  test  can  provide  a 
robust  evaluation  of  a  fuel  system's 
integrity." 

Syson-Hille  commented  that  other 
vehicle  manufacturers,  such  as  GM, 
began  conducting  80  km/h  vehicle-to- 
vehicle  rear  impact  crash  tests  in  the 
1980s,  and  that  Mercedes-Benz 
marketing  materials  note  that  its 
vehicles  have  been  designed  to  provide 
fuel  system  integrity  in  offset  rear 
impact  crashes  since  the  early  1980s. 

The  Insuirance  histitute  for  Highway 
Safety  (IIHS),  Advocates  for  Highway 
and  Auto  Safety  (Advocates),  and 
American  Automotive  Design  (AAD), 
urged  NHTSA  to  require  the  use  of  a 
4,000-pound  rigid  barrier,  instead  of  the 
3,015-pound  MDB.  IIHS  and  Advocates 
urged  this  based  on  their  view  that  the 
Standard  No.  214  barrier  does  not  reflect 
the  characteristics  of  pickup  trucks  and 
sport  utility  vehicles  (SUV)  and  thus 
may  not  reproduce  the  patterns  or 
extent  of  deformation  seen  when  those 
types  of  vehicles  strike  cars  in  the  side 
or  real. 

B.  Side  Impact  Test  Procedure  Upgrade 

None  of  the  commenters  opposed  the 
proposed  side  impact  test  procedure 
upgrade. 

DC  recommended  that,  as  in  the 
proposed  rear  impact  test  procedure,  the 
agency  specify  that  the  MDB  be  lowered 
50  mm  (2  inches)  in  the  proposed  side 
impact  test  procedure.  DC  stated  that 
data  indicate  that  pre-impact  braking 
occurs  in  54  percent  of  side  impacts. 

C.  Door  System  Integrity 

Vehicle  manufacturers  generally 
opposed  adding  a  post-crash  test  door 
operability  requirement  to  Standard  No. 


206.  The  Alliance  and  GM  agreed  with 
and  supported  the  logic  regarding  a 
post-crash  test  door  operability 

'requirement.  However,  the  Alliance  and 
GM  stated  that  Standard  No.  206 
addresses  component  level 
performance,  while  a  post-crash  test 
door  operability  requirement  would 
address  vehicle  level  performance.  The 
Alliance  stated  that  adding  such  a 
requirement  to  Standard  No.  206  would 

'  necessitate  the  addition  of  vehicle  crash 
test  requirements  to  the  standard  as 
well.  The  Alliance  also  stated. 

Prior  to  proposing  such  requirements  in 
future  rulemakings.  NHTSA  would  need  to 
develop  and  define  an  objective  set  of 
meaningful  and  measurable  requirements 
pertaining  to  the  applicability  of  doors  (front 
rear,  sliding,  etc.],  number  of  doors  (per  row, 
per  vehicle,  etc.),  and  methodology  by  which 
operability  would  be  assessed  (without  the 
use  of  tools  is  an  insufficient  measure,  as 
NHTSA  has  concluded  in  past  rulemaking 
efforts). 

GM  stated  that  such  a  requirement 
would  be  more  appropriate  if  it  were 
added  to  crash  tests  that  are  already 
required  for  other  safety  standards,  such 
as  Standard  No.  208,  Occupant  crash 
protection.  Standard  No.  214,  Side 
impact  protection,  or  Standard  No.  301. 
GM  noted  that  it  currently  performs 
door  operability  evaluations  following 
most  barrier  tests."*  GM  argued  that 
NHTSA  should  develop  meaningful, 
appropriate,  objective,  and  repeatable 
requirements  for  post-crash  test  door 
operability  after  further  research  and 
through  separate  rulemaking. 

DC  argued  that  NHTSA  has  not 
provided  sufficient  evidence  to 
demonstrate  the  need  for  adding  a  post- 
crash  test  door  operability  requirement 
to  Standard  Na  206.  DC  recommended 
that  NHTSA  conduct  research  to 
determine  such  a  requirement's  real 
world  benefits,  feasibility,  and  effects  on 
vehicle  design,  cost,  and  weight.  DC 
suggested  that  if  NHTSA  persists  in 
such  a  rulemaking,  the  agency  require 
only  one  operable  door  per  vehicle. 

Advocates  supported  adding  a  post- 
crash  test  door  operability  requirement 
to  Standard  No.  206.  Advocates  stated: 

Advocates  believes  that  ensuring  that  doors 
can  be  opened  after  crashes  is  not  a  safety 
problem  involving  only  fire-related 
collisions.  It  is  a  major  safety  issue  long 
overdue  for  agency  regulatory  attention. 
Many  thousands  of  crashes  every  year  result 
in  vehicle  deformation  preventing  door 
opening.  In  these  crashes,  numerous  people 


'»GM  stated,  "These  evaluations  start  by  first 
actiiatiiig  the  door  latch.  Assuming  the  door 
unlatches  a  nominal  force  of  approximately  100 
pounds  is  applied  to  open  the  door  using  a  hook- 
type  dial  gage.  A  measurement  of  how  fu  the  door 
could  be  opened  is  made  and  recorded." 


are  seriously  injured  whose  lives  could  be 
saved  or  the  severity  of  their  injuries 
substantially  reduced  if  rescue  squads  could 
quickly  reach  them  without  recourse  either  to 
the  use  of  Jaws  of  Life  or  to  being  forced  to 
extricate  a  seriously  injured  person  through 
a  window  or  windshield,  a  common  practice. 

Syson-Hille  also  supported  a  post- 
crash  test  door  operability  requirement. 
Syson-Hille  recommended  that  the 
agency  require  at  least  one  door  on  two- 
door  vehicles  and  three  doors  on  four- 
door  vehicles  to  be  operable  after  a 
crash  test. 

D.  Lead  Time 

1.  Rear  Impact  Test  Upgrade 

The  vehicle  manufacturers  all 
supported  the  three-year  lead  time 
proposed  in  the  NPRM  for  the  rear 
impact  test  upgrade,  but  recommended 
that  the  agency  add  a  phase-in  after  that 
period.  The  Alliance  recommended  a 
four-year  phase-in  with  an 
implementation  schedule  of  25  percent 
compliance  the  first  year,  40  percent  the 
second  year,  70  percent  the  third  year, 
and  100  percent  the  fourth  year.  The 
Alliance  also  recommended  that  the 
agency  grant  carry  forward  credits  for 
early  compliance. 

The  Alliance  argued  that  a  phase-in  is 
necessary  because  the  Alliance 
considered  this  to  be  a  "major 
rulemaking,  partictilarly  in  response  to 
the  substantially  increased  impact 
energy  of  the  high  speed  rear  offset 
unpact  testing  proposed."  The  Alliance 
stated: 

Significant  vehicle  redesign  and  retooling 
for  production  will  likely  be  required  in  a 
number  of  vehicles.  The  small  number  of 
tests  conducted  by  the  NHTSA.  often  with  a 
sample  size  of  one  vehicle,  simply  is 
inadequate  to  identify  whether  vehicle 
changes  are  required  or  for  any  manufacturer 
to  assure  compliance  for  all  its  vehicles.  . 

DC  supported  the  Alliance's 
recommended  phase-in  schedule.  E)C 
argued  that  such  a  phase-in  would 
"allow  the  efficient  phasing  out  of  older 
models  designed  to  the  current 
requirements  with  replacements  that  are 
thoroughly  designed,  constructed  and 
tested  to  meet  the  more  stringent 
requirements  without  very  costly  and 
disruptive  mid  cycle  manufacturing 
changes." 

Subaru  recommended  a  three-year  fiiU 
phase-in,  with  complete  compliance 
after  the  third  year.  Honda  suggested  a 
four-year  phase-in  with  an 
implementation  schedule  of  10  percent, 
30  percent,  70  percent,  and  100  percent. 
Porsche  supported  the  Alliance's 
recommended  lead  time  but  requested 
that  the  agency  provide  small  volume 
manufacturers  the  option  of  coming  into 
compliance  at  the  160  percent  level  in 
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the  third  year  of  the  phase-in  with  no 
requirements  in  the  first  two  years. 

nHS  stated  that  the  proposed  three- 
year  lead  time  for  the  rear  impact  test 
upgrade  should  be  sufficient. 

2.  Side  hnpact  Test  Upgrade 

Vehicle  msmufacturers  supported  the 
one-year  lead  time  proposed  in  the 
NPRM  for  the  side  impact  test  upgrade, 
but  recommended  that  the  agency  add  a 
phase-in  after  this  lead  time.  The 
Alliance  and  Ford  recommended  a  four- 
year  phase-in  with  an  implementation 
schedule  of  25  percent  compliance  the 
first  year,  40  percent  the  second  year,  70 
percent  the  third  year,  and  100  percent 
the  fourth  year.  The  Alliance  also 
recommended  that  the  agency  grant 
carry  forward  credits  for  early 
compliance. 

nHS  stated  that  the  one-year  lead  time 
proposed  by  the  agency  in  the  NPRM 
should  be  sufficient. 

E.  Costs  and  Benefits 

Honda  commented  that  the  agency's 
cost  estimates  were  insufficient.  Honda 
stated,  "The  cost  of  managing  all  the 
accompanying  issues  is  at  least  10  times 
greater  than  NHTSA's  cost  estimation." 
Honda  claimed  that  to  meet  the 
proposed  rear  impact  test  upgrade,  "It 
will  be  necessary  to  change  the 
thickness  of  the  vehicle's  rear  structure, 
which  requires  the  modification  of 
existing  dies  and  manufacturing  of  new 
dies  and  parts." 

VW  questioned  the  safety  benefits  of 
the  proposed  test  upgrades.  VW  stated: 

.    The  accident  data  base  of  the  Medical 
University  of  Hanover  in  Germany  indicates 
that  in  the  universe  of  crashes  with  at  least 
one  injured  occupant,  only  0.58  percent 
resulted  in  after-crash  hie  and  only  0.4 
percent  of  the  injuries  in  the  data  base  were 
fire  related.  In  the  same  sample  of  crashes, 
the  whiplash  injuries  were  reported  in  11 
percent  of  the  cases.  Although  the  vehicle 
fleet  population  in  Germany  is  different  from 
that  in  the  U.S.,  Volkswagen  submits  that  the 
statistics  support  the  very  low  incidence  of 
post-crash  fii«s  and  fire  related  injuries. 

F.  Additioncd  Issues 
1.  Real  World  Data 

The  agency  asked  in  the  NPRM 
whether  there  were  any  real-world  data, 
other  than  the  data  that  NHTSA  had 
already  analyzed,  that  may  better 
describe  the  relationship  between  the 
risk  of  occupant  injury  due  to  fire  and 
crash  severity. 

The  Alliance,  GM.  DC,  and  Ford 
stated  that  there  were  no  such  data.  The 
Alliance  and  GM  commented  that  both 
the  PARS  and  NASS  files-might  need  to 
be  modified  to  more  accurately  define 
any  remaining  fire  risk. 


2.  Head  and  Neck  Injury  Criteria 

In  the  ^RM,  the  agency  noted  that  in 
the  vario  us  crash  tests  that  were 
perform*  d  during  the  research  for  this 
rulemak  ng,  the  values  of  head  and  neck 
injiuy  cr  teria  measured  by  the  two  front 
seat  dun  mies  were  much  higher  than 
acceptab  e  thresholds.  The  agency  asked 
what  the  se  high  injury  values  indicate 
about  th( '  real  world  potential  for 
trauma  ii  ijury  to  vehicle  occupants  in 
rear  imp  icts. 

The  A  liance  stated  that  its  members 
would  ni  »ed  access  to  more  details  of 
NHTSA'  I  test  program  in  order  to 
respond  ;o  this  question. '^  However,  the 
Alliance  argued  that  the  issue  of 
occupan  protection  in  rear  impacts  is 
outside  t  le  scope  of  this  rulemaking. 
The  Allii  ince  recommended  that  the 
agency  a  idress  this  issue  in  the  ongoing 
Standarc  No.  202,  Head  restraints, 
rulemak  ng  or  in  a  possible  future 
upgrade  af  Standard  No.  207,  Seating 
systems.  The  Alliance  also  commented 
that  mor ;  research  is  needed  to  provide 
an  apprcipriate  level  of  seating  system 
performs  nee  dealing  with  the  proposed 
rear  imp  ict  test  upgrade. 

SysoH'  Hille  commented  that  both  GM 
and  Mer  ;edes-Benz  have  been  using  50 
mph  veh  icle-to-vehicle  rear  impact 
tests,  wit  h  occupant  survival  space 
criteria,  lince  the  1980s.  Advocates 
suggeste  1  that  the  agency  consider 
upgrading  requirements  for  the  entire 
seating  ^stem  (seat,  seat  back,  and  head 
restraint  to  provide  improved  occupant 
protectic  n  in  the  proposed  Standard  No. 


301  rear 


impact  test  upgrade. 


3.  Seat  E  ack  Failure 


hi  the 


i  ^RM,  the  agency  asked  how 
seat  bad  :  failiues  influence  injury 
potentia  in  rear  impacts.  The  agency 
also  ask(  d  for  data  Uiat  would  aid  it  in 
determii  ing  the  need  for  improving  seat 
back  str(  ngth  and  the  appropriate 
requiren  ents  for  doing  so. 

"The  A  liance  stated  that  without  a 
definitio  a  of  "seat  back  failxure"  it  could 
not  ansT^er  the  question.  However,  the 
Alliancel  defined  the  optimal  seat  back 
strength  as  the  balance  between  strength 
and  flexibility  to  address  both  severe 
and  min  ar  impacts. 

DC  an  1  Ford  supported  the  Alliance's 
commec  ts.  DC  commented  that  the 
issue  of  >eat  back  strength  is  outside  the 
scope  or  this  rulemaking,  and  should  be 
addressed  in  a  possible  futiire  upgrade 
of  Stamkrd  No.  207.  Ford  stated  that 
seat  bac  :  strength  should  be  designed  to 


"The 
of  all  the 
the  NPRMknd 
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notes  that  it  docketed  a  detailed  list 
impact  crash  test  restilts  discussed  in 
'  other  related  dockets.  See  DodLet 
June  8, 1999. 
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enhance  occupant  safety  in  real-world 
crashes. 

GM  agreed  with  an  upgrade  of 
Standard  No.  207  seat  back  strength 
requirements  in  the  future.  However, 
GM  stated  that  this  should  be  done  in 
a  separate  rulemaking. 

VW  commented  that  a  single  optimal 
level  of  seat  back  strength  is  extremely 
difficult  to  define  because  of  the  range 
in  impact  severity  (a  function  of  impact 
speed  and  the  impacting  vehicle 
structure  in  real-world  crash  situations). 

Advocates  stated: 

Advocates  thinks  it  would  be  difficult  for 
the  agency  to  justify  instituting  the  proposed 
rear  impact  fuel  integrity  test  without 
reforming  Standard  No.  207  to  prevent  seat 
bank  collapse  while  also  ensuring  much 
better  head  restraint  protection  against 
whiplash  injuries.  It  is  obvious  that  it  is 
unacceptable  to  propose  a  new  crash  test  in 
which  the  majority  of  seatbacks  in  the  test 
vehicles  collapse  or  occupants  suffer  severe 
whiplash  injuries  in  seats  which  maintain 
their  upright  positions.  *  *  *  Advocates  is 
concerned  that,"  in  the  short  term, 
manufacturers  may  simply  increase  seat  back 
strength,  especially  rigidity,  to  prevent  seat 
backs  from  collapsing  in  the  new  No.  301 
rear  impact  test. 

4.'Use  of  5th  Percentile  Female 
Dummies 

In  the  NPRM,  the  agency  asked 
whether  it  should  require  vehicles  to 
meet  the  requirements  of  Standard  No. 
301  in  tests  with  5th  percentile  female 
dummies  as  well  as  with  the  currently- 
required  50th  percentile  mede  dummies. 

The  Alliance,  DC,  GM,  VW,  and  Ford 
opposed  requiring  the  use  of  5th 
percentile  female  dummies  in  Standard 
No.  301  rear  impact  tests.  The  Alliance 
stated  that  different  dummy  sizes  would 
only  change  the  total  impact  weight  of 
the  tested  vehicles  and  would  have  little 
or  no  effect  on  the  performance  of  the    \_ 
fuel  system.  However,  GM  supported 
the  voluntary  use  of  instrumented  test 
dummies  for  research  to  imderstand 
better  the  mechanics  and  magnitude  of 
the  potential  for  injury  for  various 
dummy  sizes  in  different  crash 
situations. 

Advocates  supported  requiring  the 
use  of  5th  percentile  female  dummies  in 
the  proposed  rear  impact  test  procedure. 
Advocates  stated  this  would  help 
prevent  occupant  injury  due  to  ramp  up 
of  the  seat  back.  In  addition.  Advocates 
suggested  that  the  agency  require  use  of 
the  95th  percentile  male  dummy  in 
Standard  No.  301  rear  impact  tests  to 
help  prevent  occupant  injury  due  to  seat 
hadu  failure. 

5.  Test  Vehicle  Loading  Conditions 

In  the  NPRM,  the  agency  proposed  to 
eliminate  the  second  sentence  of 
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S7.1.6{b)  of  Standard  No.  301.  That 
sentence  reads: 

If  the  weight  on  any  axle,  when  the  vehicle 
is  loaded  to  unloaded  vehicle  weight  plus 
dummy  weight,  exceeds  the  axle's 
proportional  share  of  the  test  weight,  the 
remaining  weight  shall  be  placed  so  that  the 
weight  on  that  axle  remains  the  same. 

The  Alliance,  Ford,  and  VW  opposed 
the  elimination  of  that  sentence.  The 
Alliance  stated: 

The  136  kg  load  specified  for  impact 
testing  by  FMVSS  [Federal  Motor  Vehicle 
Safety  Standard]  301  is  relatively  small  for 
many  trucks.  Even  with  this  load  directly 
over  the  rear  axle,  the  test  axle  loads  will 
generally  not  be  in  the  same  proportions  as 
the  specified  GAWRs  (gross  axle  weight 
ratings]  for  a  full-sized  truck.  The  second 
sentence  allows  the  manufacturer  to  conduct 
the  test  when  the  conditions  specified  in  the 
first  sentence  cannot  be  met. 

VW  recommended  that  the  agency 
incorporate  the  load  distribution 
provisions  of  S7.1.6{b),  which  apply  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses,  in  S7.1.6(a),  which 
applies  to  passenger  cars.  VW  also 
suggested  that  the  text  of  S7.1.6(a)  and 
(b)  be  clarified  to  state  that  the  weight 
placement  and  attachment  must  be  out 
of  the  vehicle  crush  zone  and  done  in 
a  manner  that  does  not  interfere  with 
vehicle  crash  deformation. 

GM  recommended  that  the  agency 
revise  the  test  vehicle  loading 
conditions  to  read  as  follows: 

Passenger  cars.  A  passenger  car  is  loaded 
to  its  unloaded  vehicle  weight  plus  the 
weight  of  the  necessary  anthropomorphic  test 
devices,  plus  its  rated  cargo  and  luggage 
capacity  weight,  secured  in  the  luggage  area. 

Multipurpose  passenger  vehicles,  trucks, 
and  buses.  A  multipurpose  passenger 
vehicle,  truck,  or  bus  is  loaded  to  its 
unloaded  vehicle  wei^t  plus  the  weight  of 
the  necessary  anthropomorphic  test  devices, 
plus  136  kilograms  or  its  rated  cargo  and 
luggage  capacity  weight,  whichever  is  less, 
secured  in  the  load  carrying  area  and 
distributed  as  nearly  as  possible  in 
proportion  to  its  gross  axle  weight  ratings. 
For  the  purposes  of  this  standard,  unloaded 
vehicle  weight  does  not  include  the  weight 
of  work-performing  accessories. 

GM  also  recommended  that  the 
agency  replace  the  language  in  S8. 1.1  of 
Standard  No.  208,  S6.1  of  Standard  No. 
212,  S7.7  of  Standard  No.  219,  S7.1.6  of 
Standard  No.  301,  S7.1.6  of  Standard 
No.  303,  and  S7.2.3  of  Standard  No.  305 
with  the  same  language  as  that  quoted 
above.2°  GM  stated  that  these  changes 
would  facilitate  common 
understanding,  eliminate  any  ambiguity 


^"GM  recommended  that  the  following  sentence 
be  included  in  the  language  for  Standard  Nos.  208, 
212,  and  219:  "Vehicles  are  tested  to  a  maximmn 
unloaded  vehicle  weight  of  2,495  kilograms." 


that  might  be  due  to  any  differences  in 
the  language  of  these  standards,  parallel 
the  wording  of  the  test  procedure,  and 
agree  with  the  agency's  intent  for  the 
loading  conditions  to  be  consistent. 

6.  Lowering  the  Barrier  Face 

In  the  NPRM,  the  agency  proposed 
that  the  MDB  that  would  be  used  in  the 
proposed  rear  impact  test  procedure 
upgrade  be  the  same  as  the  one  shown 
in  Figure  2  of  Standard  No.  214,  except 
that  the  barrier  face  would  be  50  nun  (2 
inches)  lower.  The  agency  requested 
comments  on  this  proposed  change. 

DC,  GM,  and  Ford  supported  the 
proposed  lowering  of  the  barrier  face  for 
rear  impact  testing.  The  Alliance  and 
VW,  however,  questioned  NHTSA's 
proposal  to  lower  the  barrier  face  for  the 
rear  impact  testing.  VW  commented  that 
the  statistics  used  by  NHTSA  to  justify 
the  proposed  change  had  not  been 
verified.  VW  also  stated. 

The  speed  distribution  of  rear  end  crashes 
in  which  pre-impact  braking  might  occur  has 
not  been  fully  addressed  and  it  is  possible 
that  pre-impact  braking  of  either  the  target 
vehicle  or  the  impacting  vehicle  or  both  is 
not  as  common  as  NHTSA  assumes  in  the 
high  speed  rear  impact  crashes  that  the  very 
severe  upgraded  rear  crash  test  is  intended  to 
address. 

7.  Pole  Side  Impact  Test 

In  the  NPRM,  the  agency  noted  that 
the  side  collision  fire  rate  for  passenger 
cars,  light  trucks,  and  vans  is  highest 
when  a  narrow  object  is  struck.  Thus, 
the  agency  asked  whether  it  would  be 
reasonable  to  consider  a  pole  side 
impact  test  as  part  of  a  subsequent 
upgrading  of  Standard  No.  301. 

The  Alliance.  DC,  GM,  Ford,  and 
Porsche  opposed  a  pole  side  impact  test. 
The  Alliance  stated  that  NHTSA  would 
need  to  provide  a  full  assessment  of  the 
safety  basis  if  the  agency  imdertook 
such  a  rulemaking.  The  Alliance  also  ' 
stated  that  the  agency  would  need  to 
propose  a  detailed  test  procediue, 
including  pole  contact  locations,  closing 
velocities,  pole  sizes,  and  modes  of 
testing. 

DC  commented  that  any  potential 
benefits  of  a  pole  side  impact  test 
"would  be  far  outweighed  by  the  added 
counter  measiu-es  that  such  testing 
would  require."  DC  stated: 

We  believe  that  the  benefits  to  real  world 
safety  and  the  scope  and  magnitude,  and 
impact  on  motor  vehicle  design  of  such 
requirements  would  need  to  be  verified 
through  detailed  studies,  testing,  and  be 
evaluated  by  the  agency  prior  to 
consideration  of  such  potentially  invasive 
regulation  with  apparent  major  impact  on 
motor  vehicles.  We  believe  that  such  studies 
would  not  demonstrate  an  appreciable 
benefit  in  overall  real  world  occupant  safety. 


Advocates  supported  adding  a  pole 
'  side  impact  test  to  Standard  No.  301. 
Advocates  stated. 

Such  a  test  would  provide  concurrent 
safety  information  on  both  upper  and  lower 
interior  occupant  protection  (because  of 
severe  side  structure  deformation  and 
localized  intrusion),  door  integrity  both 
during  and  after  the  crash,  and  of  fuel  system 
integrity. 

8.  Prohibiting  Fuel  Leakage  in  Frontal 
Impact  Crash  Tests 

In  the  NPRM,  the  agency  asked 
whether  it  should  amend  Standard  No. 
301  to  prohibit  fuel  leakage  in  any  crash 
test  performed  under  Standard  No.  208. 

The  Alliance  and  GM  supported  a 
future  revision  limiting  fuel  system 
leakage  in  any  Standard  No.  208  crash 
test  to  current  Standard  No.  301 
requirements,  if  a  meaningful  safety 
benefit  could  be  determined. 

DC  and  Ford  opposed  a  fuel  leakage 
requirement  in  Standard  No.  208  crash 
tests. 

Advocates  commented  that  the  rates 
of  fuel  release  and  quantities  currently 
permitted  by  Standard  No.  301  are  not 
consonant  with  fire  prevention  and 
occupant  safety  following  a  crash. 
Advocates  recommended  that  the 
agency  should  show  the  real-world 
consequences  of  the  rates  and  amoimts 
of  fuel  spillage  permitted  by  Standard 
No.  301,  and,  if  the  amoimts  are  judged 
to  be  too  lenient,  revise  them  to 
minimize  the  chances  of  a  post-crash 
fire. 

IIHS  and  Dynamic  Safety 
recommended  that  the  agency  adopt 
frontal  offset  crash  test  requirements  in 
Standard  No.  301.  IIHS  stated,  "Frontal 
offset  deformable  barrier  crash  tests 
create  deformation  patterns  commonly 
found  in  severe  real-world  crashes.  The 
offset  loading  challenges  the  vehicle's 
ability  to  retain  its  structural  integrity." 

9.  Compliance  Responsibility  of  Second- 
Stage  Manufacturers 

In  the  NPRM,  the  agency  noted  that 
there  are  a  large  niunber  of  second-stage 
manufacturers  that  could  be  affected  by 
the  proposed  rule.  Second-stage 
manufacturers  buy  a  chassis  fi-om  a  first- 
stage  manufacturer  and  finish  it  to  the 
consumer's  specifications.  The 
manufacturers  that  put  a  work-related 
body  on  a  pickup  truck  chassis  (such  as 
a  small  tow  truck)  often  perform 
manufacturing  operations  affecting  the 
fuel  system,  both  in  the  structure 
around  the  fuel  tank  and  where  the  fuel 
filler  neck  attaches  to  the  body.  Other 
second-stage  manufacturers  use  a  van 
chassis  or  an  incomplete  vehicle  for 
ambulances,  small  mobile  homes,  small 
school  buses,  etc. 


*  *     ^ 
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.  Typically,  the  first-stage  manufacturer 
provides  the  second-stage  manufacturer 
with  a  body  builder's  guide  that  tells  the 
second-stage  manufacturer  what 
additions  or  other  modifications  it  can 
make  and  still  either  pass  along  the 
original  equipment  manufacturer's 
certification  for  compliance  with 
Standard  No.  301  (for  chassis  cabs)  or 
otherwise  be  confident  that  the  vehicle 
will  comply  (for  other  types  of 
incomplete  vehicles).  To  the  extent  that 
a  second-stage  manufacturer  deviates 
from  the  guide,  it  would  have  to  certify 
compliance  on  its  own. 

In  the  NPRM,  the  agency  tentatively 
concluded  that  few  final  stage 
-manufacturers  would  deviate  from  the 
body  builder's  guide. 

The  National  Truck  Equipment 
Association  (NTEA)  ^'  disagreed  With 
this  tentative  conclusion.  The  NTEA 
commented: 

It  is  not  inconceivable  that  a  major  upgrade 
of  the  standard  could  force  a  chassis 
manufacturer  to  forbid  the  completion  of 
certain  chassis  with  certain  body  types  or 
equipment  in  order  to  reduce  their  liability 
to  an  acceptable  level.  In  any  event,  it  will 
be  impossible  for  the  chassis  manufacturers 
to  test  or  even  envision  all  types  of  multi- 
stage vehicles  and  will  likely  allow  no 
modifications  of  any  sort  while  leaving  as 
much  liability  with  the  final  stage 
manufacturefas  possible,  even  when  no  fuel 
system  modifications  are  made  by  the  final 
stage  manufacturer. 

The  NTEA  stated  that  the  proposed 
upgrade  of  Standard  No.  301  could 
require  second-stage  manufacturers  to 
conduct  compliance  testing,  and  that 
since  most  second-stage  manufacturers 
are  small  businesses,  such  testing  would 
be  an  unreasonable  burden.22 

10.  Fuel  Siphoning 

Dynamic  Safety,  IIHS,  and  Advocates 
all  raised  the  issue  of  fuel  siphoning 
after  a  fuel  line  is  breached.  Dynamic 
Safety  stated: 

Any  fuel  system  integrity  standard  upgrade 
should  address  the  issue  of  fuel  line 
siphoning.  The  standard  should  require  that 
vehicles  not  siphon  fuel  if  a  fuel  line  is 
breached. 

Dynamic  Safety  commented  that  anti- 
siphon  devices  are  readily  available. 
Dynamic  Safety  stated  that  Ford  and  DC 
have  been  using  fuel  return  line  one- 
waycheck  valves  (known  as  "duckbill 
valves")  on  many  of  their  vehicles  since 
the  1980s,  and  that  GM  has  installed 


"  The  NTEA  represents  second-stage 
manubcturers,  most  of  whom  are  small  businesses. 

^^The  NTEA  submitted  several  conformity 
statements  from  first-stage  manufacturers  as 
evidence  that  the  certification  responsibilities  of 
second-stage  manufacturers  would  change  as  a 
result  of  this  rulemaking. 


"siphon 
passeng  ir 
late  198f)s 

IIHS 
support! ; 


break"  holes  in  some  of  its 
car  fuel  return  lines  since  the 


^ated,  "The  Institute  strongly 
implementation  of 
requirei^ents  designed  to  stop  the  flow 
a  collision."  Advocates 
supported  research  into  and 
consideration  of  fuel  system  flow 

ion  through  the  use  of  various 
technolt  gies,  such  as  electric  current 
offldevices  that  stop  fuel  pump 
after  a  crash  and  manual  or 
inertia  switches  and  check 
block  friel  delivery. 


interdic 
tech: 
shut 
delivery 
electric.  1 
vcdves  t(  • 

V.  Final  Rule 

A.  Sumi  nary  of  the  Final  Rule 

The  a  nendments  in  this  final  rule  are 
essentia  ly  the  same  as  those  proposed 
in  the  N  PRM,  but  with  compliance 
require!  lents  for  the  rear  impact 
upgrade  to  be  phased-in.  Instead  of 
providii  g  that  all  vehicles  must  comply 
at  the  ei  d  of  a  several  year  period,  as 
propose  1  in  the  NPRM,  the  agency  is 
providii  ig  that  compliance  with  the  rear 
impact  1  ipgrade  will  be  phased-in  over 
an  addil  ional  three-year  period,  without 
credits  mr  early  compliance.  The  lead 
time  for  the  side  impact  upgrade  is  the 
same  as  prof>osed. 

As  pr  )poscd  in  the  NPRM,  the  final 
rule  ests  blishes  a  rear  impact  test 
procedii  re  that  specifies  striking  the  rear 
of  the  te  St  vehicle  at  80  ±  1  km/h  (50 
mph)  w  th  a  1,368  kilogram  (3.015 
pound)  vIDB  at  a  70  percent  overlap 
with  th(  test  vehicle.  The  MDB  is 
located  50  millimeters  (2  inches)  lower 
than  th«  face  of  the  Standard  No.  214 
barrier  1 0  simulate  pre-crash  braking. 
This  re{  laces  the  48  km/h  rear  moving 
barrier  ( rash  test  previously  required 
under  S  3.2  of5tandard  No.  301. 

Also  i  is  proposed,  the  final  rule 
elimina  es  Standard  No.  301  's  side  crash 
test  and  replaces  it  with  the  side  impact 
crash  te  5t  currently  specified  in 
Standard  No.  214.  S6.3  of  Standard  No. 
301  hac  required  a  vehicle's  side  to  be 
impacte  d  by  a  barrier  moving  at  48 
km/h.  1  his  final  rule  incorporates  into 
S6.3  th(  side  impact  crash  test  in 
Standai  1  No.  214,  which  is  also 
amende  d  by  the  final  rule  to  specify  that 
a  statio]  lary  vehicle  be  struck  on  either 
side  by  » 1,368  kg  (3,015  pound)  MDB 
moving  at  a  speed  of  53  ±  Ikm/h. 

NHTJ  A  notes  that  while  it  has 
conduc  ed  research  to  explore  the 
desirab:  lity  of  revising  the  Standard  No. 
214  bar  ier,  additional  research  would 
have  to  pe  conducted  before  the  agency 
could  dtecide  whether  proposing  a 
revisior  might  be  worthwhile.  Thus, 
even  if  1  revision  were  ultimately 
adoptee  ,  it  could  not  be  implemented 


until  well  beyond  the  implementation  of 
this  upgrade  to  Standard  No.  301. 

Instead  of  providing  that  all  vehicles 
comply  at  the  end  of  a  several  year 
period,  as  proposed  in  the  NPRM,  the 
agency  is  providing  that  compliance 
with  the  rear  impact  upgrade  will  be 
phased  in  by  increasing  percentages  of 
production  over  an  additional  three-year 
period,  without  credits  for  early 
compliance-or  compliance  above  the 
required  percentages. 

At  least  40  percent  of  vehicles 
manufactured  on  or  after  September  1, 
2006,  but  before  September  1,  2007, 
must  comply  with  Uie  new  rear  impact 
requirements.  At  least  70  percent  of  the 
vehicles  manufactured  on  or  after 
September  1,  2007,  but  before 
September  1,  2008,  will  have  to  comply, 
and  starting  September  1,  2008,  all 
vehicles  manufactured  will  have  to 
comply  with  the  upgraded  rear  impact 
requirements.  The  final  rule  amends  49 
CFR  Part  586,  establishing  reporting  and 
record  keeping  requirements  concerning 
the  phase-in.  However,  vehicles 
manufactured  in  two  or'more  stages  will 
not  be  required  to  meet  the  rear  impact 
upgrade  requirements  until  September 
1,  2008,  when  all  vehicles  must  be 
certified  as  complying. 

All  vehicles  manufactured  on  or  after 
September  1,  2004,  must  comply  with 
the  upgraded  side  impact  requirements. 

B.  Rear  Impact  Test  Procedure 

After  reviewing  real-world  fire-related 
crash  data,  various  vehicle  offset  crash 
tests,  and  the  comments,  NHTSA  is 
adopting  the  rear  impact  test  procedvue 
as  proposed.  The  final  rule  replaces 
Standard  No.  301 's  cmreht  rear  impact 
test  procedure  with  one  that  specifies 
strildng  the  rear  of  the  test  vehicle  at  80 
±  1  km/h  (50  mph)  with  a  1,368 
kilogram  (3,015  pound)  MDB  at  a  70 
percent  overlap  with  either  side  of  the 
test  vehicle.  The  MDB  face  is  located  50 
millimeters  (2  inches)  lower  than  the 
face  of  the  Standard  No.  214  barrier  to 
simulate  pre-crash  braking. 

The  agency  is  not  adopting  DCs 
recommended  impact  speed  of  56-64 
km/h  for  the  reasons  stated  in  the 
NPRM.  Namely,  the  agency  believes  that 
the  upgraded  test  procediure  will 
simulate  a  type  of  rear  vehicle-to- 
vehicle  collision  that  can  result  in  post- 
crash  fire  in  an  otherwise  survivable 
crash:  a  high  speed  offset  rear  strike  to 
the  vehicle  that  results  in  fuel  leakage 
from  a  breach  in  the  fuel  system  and, 
potentially,  a  rapidly  spreading  fire  that 
results  in  fatalities  and  injuries.  As 
NHTSA  noted  in  the  NPRM,  NASS 
estimates  show  that  the  majority  of  fatal 
and  nonfatal  occupant  bum  injuries  in 
rear  impact  crashes  were  in  the  34  to  48 
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km/h  (21  to  30  mph)  delta-v  range.  The 
agency  believes  that  the  offset  rear 
impact  test  procedure  specified  in  this 
final  rule  will  simulate  vehicle-to- 
vehicle  crashes  with  a  delta-v  range  of 
32  to  48  km/h  (20  to  30  mph). 

The  agency  is  also  not  adopting  the 
recommendations  of  DC,  GM,  and  Ford 
to  specify  design  changes  to  the  MDB 
and  cart  system.  DC,  GM,  and  Ford 
commented  that,  in  their  rear  impact 
testing  under  the  proposed  test 
procedure,  the  MDB  honeycomb 
appeared  to  bottom  out.  NHTSA,  in  the 
rear  impact  testing  that  it  conducted  in 
support  of  this  rulemaking,  took 
detailed  post-crash  test  honeycomb 
crush  measm^ments.  None  of  the 
measurements  indicated  complete 
bottoming  out  of  the  honeycomb,  and 
only  a  few  of  the  measuriements 
indicated  about  85  percent  compression. 

Honeycomb,  by  design,  is  limited  to 
approximately  85  percent  compression, 
at  which  point  it  begins  to  stiffen 
considerably  imtil  it  becomes  infinitely 
stiff  at  90-95  percent  compression. 
During  the  85-90  percent  compression 
phase,  it  is  similar  to  vehicle  structures 
that  become  progressively  stiffer  as  the 
crush  in  a  crash  increases.  The 
measurements  that  were  at  85  percent 
compression  were  observed  near  the 
edges  of  the  MDB  face,  and  since  the 
total  area  was  miniscule  compared  to 
the  overall  block  of  honeycomb,  there 
will  be  little  or  no  effect  on  the  total  or 
local  forces  exerted.  Therefore,  the 
energy  absorbing  honeycomb  element 
has  fully  served  its  function  of 
spreading  the  loads  to  the  soft  and  hard 
structiues  of  the  vehicle  and  dissipating 
its  share  of  the  crash  energy  by  the  time 
that  nearly  full  compression  occiu-s. 
Accordingly,  the  agency  believes  that 
bottoming  out  of  the  honeycomb  is  not 
.  a  concern. 

DC,  GM,  and  Ford  also  commented 
that,  in  their  rear  impact  testing,  the 
uprights  supporting  the  cart  face 
inadvertently  contacted  the  struck 
vehicle.  None  of  the  commenters 
provided  details  on  specific  tests. 
However,  the  agency  observed  such 
contact  in  several  of  its  rear  impact 
tests.  The  NHTSA  tests  were  conducted 
with  the  Standard  No.  214  barrier, 
which  has  uprights  that  extend 
approximately  100  mm  (4  inches)  above 
the  backing  plate.  The  agency 
conducted  film  analysis  of  its  tests  and 
found  there  was  no  contact  between  the 
uprights  and  any  significant  vehicle 
structiual  components.  The  only  vehicle 
components  that  contacted  the  uprights 
were  trunks  or  tailgates  that  were 
already  deformed.  These  contacts  came 
late  in  the  crash  event  and  did  not 
influence  the  outcomes. 


The  agency  also  notes  that  GM 
conducted  several  rear  impact  crash 
tests  with  a  non-Standard  No.  214 
barrier.  The  cart  used  by  GM  had 
uprights  extending  approximately  600 
mm  (24  inches)  above  the  backing  plate, 
or  20  inches  taller  than  the  uprights  on 
the  barrier  used  by  NHTSA.  Despite  this 
significant  difference,  there  was  no 
difference  in  the  GM  and  NHTSA  test 
results.  Accordingly,  the  agency 
believes  that  contact  between  the  cart 
uprights  and  the  struck  vehicle  is  not  a 
concern. 

GM  noted  that  in  some  of  its  tests  the 
barrier  face  underrode  the  struck  vehicle 
and,  upon  rebound,  the  upright  that 
contacted  the  vehicle  became  "caught" 
on  vehicle  structure  [e.g.,  bumpter,  frame 
cross  meniber,  etc.),  with  undetermined 
effects  on  the  struck  vehicle.  Ford  stated 
that,  in  some  of  its  tests,  right  angle 
comers  of  the  barrier  face  hung  up  on 
vehicle  trim,  potentially  affecting  test 
repeatability. 

NHTSA  did  not  observe  either  of 
these  phenomena  in  any  of  its  testing. 
The  agency  notes  that  the  top  edge  of 
the  deformable  element  of  the  barrier  is 
31  inches  above  the  ground. 
Consequently,  for  the  barrier  face  to 
underride  the  struck  vehicle,  the  rear 
end  of  the  vehicle  would  have  to  be 
lifted  approximately  20  to  24  inches  off 
the  ground.  The  agency  believes  that 
such  lifting  is  highly  unlikely. 
Moreover,  the  agency  believes  that  any 
possible  effects  from  the  phenomena 
observed  by  GM  and  Ford  would  be 
secondary  since  they  occur  after  the 
maximum  crush  damage  of  the  test.  The 
agency  notes  that  damage  to  the  fuel 
systems  tested  by  NHTSA  and  GM 
appeared  to  result  from  crush  damage 
rather  than  from  any  secondary  damage. 
Accordingly,  the  agency  believes  that 
the  points  raised  by  GM  and  Ford  are 
not  of  concern. 

NHTSA  is  not  adopting  VW's 
suggestion  to  not  lower  the  barrier  face 
by  50  mm  (2  inches)  to  simulate  pre- 
crash  braking.  NHTSA  has  determined 
that  this  change  will  have  no 
measiuable  effect  on  the  performance  of 
the  barrier.23  The  agency's  tests  indicate 
that  the  center  of  gravity  of  the  barrier 
will  drop  about  7.4  mm  (0.29  inches), 
which  is  well  within  the  25.4  mm  (1 
inch)  allowed  tolerance  for  center  of 
gravity  locations.  The  moment  of  inertia 
of  the  barrier  about  the  longitudinal 
(roll)  and  transverse  (pitch)  axes  will  be 
reduced  0.1  percent  and  0.02  percent, 
respectively,  and  there  will  be  no 
change  in  the  vertical  (yaw)  axis.  The 


agency  notes  that  the  device  ciurently 
used  to  me&sure  these  parameters  is  not 
capable  of  measuring  such  small 
changes  in  the  moment  of  inertia. 
Moreover,  these  small  changes  will  not 
produce  any  measurable  effect  on  the 
test  results. 

The  agency  is  not  adopting  the 
recommendation  of  Advocates,  UHS, 
and  AAD  to  specify  the  use  of  a  heavier 
(4,000  pound)  barrier  because,  as  the 
agency  noted  in  the  NPRM,  in  an  80  km/ 
h  (50  mph)  rear  impact  offset  crash  test, 
a  3,015-pound  barrier  effectively 
reproduces  the  damage  profile  seen  in 
real  world  crashes  that  most  often  lead 
to  fires.  If  a  heavier  barrier  were  used, 
the  proposed  rear  impact  crash  test 
would  no  longer  reproduce  that  profile. 
In  addition,  the  agency  has  conducted 
its  crash  tests  in  support  of  this 
rulemaking  with  a  3,015-poimd  barrier. 
The  agency  would  have  to  conduct 
further  research  and  development  before 
a  heavier  barrier  could  be  proposed  for 
use  in  any  test  procedure.^* 

Honda  claimed  that  the  MDB 
overrode  the  rear  of  the  test  vehicle  but 
was  not  specific  about  the  vehicle  test 
in  which  the  override  occurred.  We 
presiune  that  Honda  may  have 
examined  the  test  film  of  a  Honda 
Accord  test  conducted  by  GM  under  the 
GM  C/K  settlement  agreement  with 
NHTSA.  While  NHTSA  personnel  made 
suggestions  and  witnessed  the  testing, 
we  did  not  have  direct  control  over  the 
conduct  of  the  tests.  The  Standard  No. 
301  upgrade  test  protocol  was  not 
precisely  followed,  but  was  instead 
modified  according  to  what  GM 
believed  to  be  a  worst  case.  Two  major 
exceptions  to  the  Standard  No.  301 
upgrade  protocol  were  the  test  speed 
and  the  barrier  height.  GM  believed  that 
testing  near  the  Standard  No.  214  height 
and  at  85  km/h  would  provide  a  worst 
case  scenario.  In  GM's  test  with  the 
Honda  Accord,  there  was  indeed  severe 
override,  which  we  believe  was  due  to 
the  additional  2.5  inches  in  the  height 
of  the  MDB  face,  and.to  a  lesser  degree 
the  additional  speed  of  the  test. 

VW  also  recommended  that  the 
proposed  rear  impact  test  be  on  the  side 
of  tbe  vehicle  where  the  filler  pipe  is 
located.  Our  test  results  indicated  that 
fuel  leakage  is  not  dependent  on  the 
location  of  the  filler  pipe;  rather,  it  is 
dependent  on  how  the  overall  fuel 
system  is  protected  against  the  impact. 
Therefore,  we  are  not  incorporating 


"  The  agency  has  docketed  its  findings  on  which 
this  determination  is  based.  See  Docket  No. 
NHTSA-00-8248,  entry  3. 


^^The  agency  notes  that  the  impact  with  the 
3,015-pound  barrier  at  50  mph  produces  an  impact 
energy  2.09  times  greater  than  the  impact  energy 
produced  by  the  current  Standard  No.  301  test.  If 
the  agency  specified  the  use  of  a  4.000-pound 
barrier  at  50  mph.  the  impact  energy  would  be  2.78 
times  greater  than  the  current  Standard  No.  301  test. 


67078  Federal  Register /Vol.  68,  No.  2^0 /Monday,  December  1,  2003 /Rules  and  Regulations 


VW's  suggestion  and  vehicles  must 
comply  when  the  rear  impacftest  is 
conducted  on  either  side  of  the  vehicle. 
Further,  oiu  cost  study  indicated  that 
compliance  with  this  final  rule  will  not 
require  major  structural  redesign  (as 
stated  by  Alliance  and  DC),  or 
necessitate  an  increase  in  vehicle 
stiffiiess'(as  stated  by  VW).  Because 
there  irno  need  to  increase  the  vehicle 
sti&ess,  this  final  rule  does  not 
increase  the  potential  for  whiplash 
injuries  in  lower  crashes  as  suggested  by 
VW. 

C.  Side  Impact  Test  Procedure 

The  agency  is  replacing  Standard  No. 
301 's  current  lateral  crash  test  with  the 
side  impact  crash  test  specified  in 
Standard  No.  214.  The  Standard  No.  214 
side  impact  crash  test  specifies  that  a 
stationary  vehicle  be  struck  on  either 
side  by  a  1,368  kg  (3,015  pound)  MDB. 
As  noted  above.  Standard  No.  214 
currently  specifies  an  impact  speed  of 
54  km/h.  In  order  to  provide  an 
appropriate  tolerance  without  affecting 
the  stringency  of  the  test,  the  agency 
proposed  to  change  the  test  speed  to  53 
±  1  km/h  and  adopt  it  for  Standard  No. 
301.  No  comments  addressed  this  issue, 
and  we  are  adopting  that  proposal. 

The  agency  is  specifying  that  the  MDB 
be  lowered  50  mm  (2  inches)  for  the  rear 
impact  test  to  simulate  pre-braking. 
However,  the  agency  is  not  specifying 
that  the  MDB  be  lowered  for  the  side 
impact  test.  The  test  conditions  of 
Standard  No.  214  w^  intended  to 
reflect  a  "worst  case"  scenario  for 
occupants  riding  in  the  struck  vehicle  in 
that  the  striking  vehicle  was  assumed 
not  to  be  braking  prior  to  impact.  A 
braking  vehicle  would  strike  lower  than 
a  non-striking  vehicle,  potentially 
engaging  more  of  the  side  sill  of  the 
struck  vehicle.  Full  engagement  of  the 
sill  dissipates  the  crush  energy  more 
effectively  than  engagement  of  the  door 
structtu^s  located  above  the  sill, 
resulting  in  les  intrusion  and 
deformation  along  the  struck  side  where 
fuel  system  components  (e.g.,  fuller 
filler  neck  and  tube)  are  located. 
NHTSA  believes  the  integrity  of  those 
fuel  system  components  would  be  tested 
in  a  more  severe  environment  if  the 
barrier  were  not  lowered.  For  these 
reasons,  NHTSA  has  decided  not  to 
lower  the  MDB  for  the  side  impact  test. 

D.  Door  System  Integrity 

NHTSA  believes  that  a  post-crash 
door  operability  requirement  could  be  a 
practicable,  reasonable  safety 
enhancement.  However,  the  agency  has 
decided  not  to  add  a  post-crash  door 
operability  requirement  to  Standard  No. 
301  or  Standard  No.  206  in  this 


rulemaldng.  The  agency  has  not 
developed  a  practical,  objective,  and 
repeataUle  test  procedure  for  testing 
door  operability.  The  agency  is 
specificflly  concerned  with  developing 
specifications  for  the  type  and 
magnitude  of  force  needed  to  test  door 
operability.  The  agency  notes  that  none 
of  the  cqnunenters  who  supported  a 
door  operability  requirement  suggested 
a  test  pr|)cedure. 

Accordingly,  NHTSA  will  need  to 
conduct  research  before  proposing  any 
post-era  ih  door  operability  requirement 
and  will  consider  adding  a  post-crash 
door  optrability  requirement  to 
Standcui  No.  206  or  Standard  No.  301 
in  a  sept  rate  rulemaking. 

E.  Lead  Vime 

1.  Rear  I  npact  Test  Upgrade 

In  the  Preliminary  Regulatory 
Evaluati  3n  for  the  NPRM,  the  agency 
said  tha  most  vehicles  needing 
modifici  ition  to  meet  the  upgrade  rear 
impact  1 3st  would  need  only  minor 
modifici  itions  and  estimated  that  those 
modificftions  could  be  completed  in  33 
months.  Based  on  that  estimate,  we 
provided  a  lead  time  of  three  years. 

The  Alliance  said  "significant  vehicle 
redesign  and  retooling  for  production 
will  like  ly  be  required  in  a  number  of 
vehicles  "  It  suggested  "(t)he  small 
number  of  tests  conducted  by  the 
NHTSA  often  with  a  sample  size  of  one 
vehicle,  simply  is  inadequate  to  identify 
whethei  vehicle  changes  are  required  or 
for  any  i  lanufacturer  to  assure 
compliaice  for  all  its  vehicles."  The 
Alliance  suggested  that  the  agency 
phase  ir  the  requirements,  beginning 
not  earli  er  than  three  years  after  the 
issuance  of  the  final  rule,  according  to 
the  following  annually  increasing 
percentages  of  production:  25%,  40%, 
70%  an*  100%. 

In  their  comments  on  the  NPRM,  DC 
and  Honda  argued  that  some  vehicles 
would  need  more  than  just  minor 
modifications  and  that  therefore 
additional  lead  time  should  be 
provided.  Both  suggested  that  the  entire 
rear  enos  of  some  vehicles  would  have 
to  be  redesigned,  although  neither 
identified  any  specific  models  in  need 
of  such  :hanges.  Honda  generally  cited 
crash  te  iting  in  support  of  its  argument, 
but  gave  no  details  about  that  testing. 
DC  sugj  ssted  the  same  phase-in 
recomm  ended  by  the  Alliance.  Honda 
suggest(  d  that  the  agency  phase  in  the 
requirements,  beginning  not  earlier  than 
three  years  after  the  issuance  of  the  final 
rule,  act  ording  to  the  following 
percent)  ges  of  production:  10%,  30%, 
70%  an  1 100%. 


While  the  agency  continues  to  believe 
that  a  three-year  lead  time  is  sufficient 
for  most  veUcles  in  need  of 
modification,  it  agrees  that  it  is 
desirable  to  provide  additional  lead 
time  to  accommodate  any  new  models 
that  were  designed  and  developed  based 
upon  the  current  requirements.  The 
agency  recognizes  that  vehicle 
platforms,  once  developed,  are  typically 
used  for  a  number  of  years  without 
major  structural  modification.  We  also 
recognize  that  in  order  to  meet  the 
requirements  of  FMVSS  No.  301,  a 
vehicle,  without  modification,  must 
meet  the  static  roll  over  requirements 
following  an  impact  in  a  barrier  test. 
Consequently,  we  have  decided  that  the 
upgraded  rear  impact  test  will  be 
phased-in,  beginning  on  September  1, 
2006,  according  to  the  following 
percentages  of  production:  40%,  70% 
and  100%.  We  believe  that  this 
combination  of  lead  time  and  phase-in 
will  allow  sufficient  time  for  existing 
platforms  to  be  redesigned  to  comply 
with  all  of  the  requirements  of  FMVSS 
No.  301,  and  that  the  four  year  phase- 
in  proposed  by  the  Alliance  is  not 
necessary. 

We  also  believe  that  it  is  not 
necessary  to  allow  an  optional  "0%,  ^ 
0%,  100%"  three-year  phase-in  for 
limited-line  manufacturers  as  proposed 
by  Porsche.  A  similar  phase-in 
exception  for  limited  line  manufacturers 
is  present  for  th&advanced  air  bag 
requirements  of  Standard  No.  208. 
However,  the  advanced  technology 
requirements  that  compounded  the 
disparity  between  the  phase-in 
requirements  of  the  Advanced  Air  Bag 
Rule  for  limited  line  manufacturers  and 
more  diverse  manufacturers  is  not 
present  here. 

2.  Side  Impact  Test  Upgrade 

In  the  Preliminary  Regulatory 
Evaluation  for  the>IPRM,  we  said: 

Since  almost  all  vehicles  pass  the  Standard 
No.  214  test  without  fuel  leakage  and  all 
manufacturers  have  done  these  tests  on  their 
passenger  cars  and  light  trucks  and  vans  up 
to  6,000  pounds  GVWR,  the  agency  is 
proposing  a  one  year  leadtime  after  the  final 
rule  for  implementing  the  Standard  No.  214 
test  requirement  for  the  lateral  test. 

Some  vehicle  manufacturers 
supported  the  one-year  lead  time 
proposed  in  the  NPRM  for  the  side 
impact  test  upgrade,  but  reconunended 
that  the  agency  add  a  phase-in  after  this 
lead  time.  The  Alliance  asked  for 
additional  lead  time  for  vehicles  not 
previously  subject  to  Standard  No.  214, 
saying; 

Until  a  complete  and  thorough  evaluation 
program  is  completed  for  each  model,  the 
actual  and  exact  extent  of  changes  to  each 
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vehicle  cannot  be  ascertained.  For  this 
reason,  we  recommend  that  vehicles  not 
previously  subject  to  FMVSS  214 
requirements  also  have  the  same  three-year 
lead  time  and  four  year  phase-in  schedule  as 
proposed  above  for  the  rear  impact 
requirement,  with  the  allowance  for  early 
compliance.  Starting  the  lead  time  and  the 
phase-in  for  both  the  rear  and  side  impact 
requirements  at  the  same  time  would  also  be 
logical  and  provide  clarity  since  both  are 
contained  in  the  single  notice. 

As  we  note  below  in  the  section  on 
costs,  only  one  out  of  more  than  100 
vehicles  tested  failed  Standard  No.  301 's 
fuel  leakage  requirements  using 
Standard  No.  214's  side  impact  test. 
Based  on  those  test  results,  the  agency 
believes  that  few  vehicles, 
approximately  1  % ,  will  have  to  be 
modified  to  meet  Standard  No.  301 's 
leakage  requirements  using  Standard. 
No.  214's  side  impact  test.  TherefOTe, 
the  one-year  lead  time  without  a  phase- 
in  is  adopted,  as  was  proposed. 

F.  Benefits 

The  target  popidation  of  crashes 
includes  multi-vehicle  crashes  in  which 
a  passenger  vehicle  is  struck  in  the  rear 
by  another  passenger  vehicle  and  the 
fire  starts  in  the  struck  vehicle.  There 
are  an  estimated  58  bum-related 
fatalities  and  119  non-fatal  bum-related 
injuries  annually  in  the  target 
population.  The  non-fatal  bum  injuries 
in  that  population  of  crashes  were 
mostly  minor  and  were  typically  not  the 
most  severe  injury  to  the  occupant.  The 
agency  estimates  that  approximately  8 
to  21  fatalities  will  be  prevented  once 
all  vehicles  on  the  road  comply  with  the 
upgraded  rear  impact  test.  The  cost  per 
life  saved  is  estimated  to  be  $1.96 
million  to  $5.13  million  ($41  million/21 
lives  to  $41  million/8  lives).  The  agency 
is  not  estimating  the  number  of  reduced 
non-fatal  bimi-related  injuries  because 
there  are  only  a  few  cases  each  year  in 
which  the  injured  person's  most  serious 
injury  was  a  bum  injviry. 

There  are  fewer  than  100  fatalities 
annually  in  multi-vehicle  side  impacts 
that  result  in  fire.  The  agency  believes 
that  the  Standard  No.  214  side  impact 
test  is  somewhat  stricter  than  the 
existing  lateral  impact  test  in  Standard 
No.  301 .  However,  the  agency  was 
unable  to  quantify  any  benefits  ft'om 
switching  to  the  Standard  No.  214  side 
impact  test. 

NHTSA  disagrees  with  the  VW 
comment  that  the  benefits  of  this 
rulemaking  are  too  low  compared  to  its 
costs.  VW  did  not  provide  any  (lata  to 
support  their  comment.  However,  the 
agency  believes  that  VW's  cost  estimates 
may  be  based  on  costs  of  issues,  such  as 
post-crash  door  operability,  seat  back 
failures,  and  diunmy  responses,  which 


were  discussed  in  the  NPRM  but  not 
adopted  in  this  final  rule. 

G.  Costs 

The  agency  estimates  that  the  average 
cost  for  vehicles  that  will  need  to  be 
modified  to  comply  with  the  upgraded 
rear  impact  test  is  $5.31  per  vehicle.^s 
Based  on  its  belief  that  the  test  failures 
in  the  agency's  testing  were  more  the 
result  of  design  differences  than  vehicle 
weight  differences,  the  agency  estimates 
that  46  percent  of  the  vehicle  fleet  does 
not  currently  meet  the  upgraded  rear 
impact  test.  It  further  estimates  that 
approximately  16.7  million  vehicles  are 
sold  each  year  in  the  U.S.  Together,  this 
information  indicates  that  the  total  cost 
for  the  fleet  will  be  approximately  $41 
million  per  year. 

Using  the  Standard  No.  214  side 
impact  test  as  the  Standard  No.  301  side 
impact  test  will  eliminate  the  cost  of 
conducting  a  unique  Standard  No.  301 
test  as  well  as  the  cost  of  an  extra  test 
vehicle.  Since  the  average  current 
Standard  No.  301  side  impact  test  is 
roughly  $4,300  and  the  average  test 
vehicle  costs  about  $21,000,  Ae  total 
savings  would  be  about  $25,200  per 
vehicle  model.^e 

Only  one  out  of  more  than  100 
vehicles  tested  failed  Standard  No.  301 's 
fuel  leakage  requirements  using 
Standard  No.  214's  side  impact  test. 
Based  on  those  test  results,  the  agency 
believes  that  few  vehicles  will  have  to 
be  modified  to  meet  Standard  No.  301 's 
side  impact  leakage  requirements  using 
Standard  No.  214's  side  impact  test. 

NHTSA  disagrees  with  the  Honda 
comment  that  the  agency's  cost 
estimates  are  too  low.  The  agency's  cost 
estimates  are  based  on  the  changes  that 
will  be  needed  to  remedy  those 
noncompliant  vehicles  needing  only 
minor  modifications.  Since  most 
vehicles  readily  pass  the  fuel  leakage 
requirements  using  the  Standard  No. 
214  side  impact  test,  we  do  not  believe 
modifications  will  be  required  which 
are  not  minor.  Neither  Honda  nor  any  of 
the  other  vehicle  manufacturers 
provided  data  indicating  that  the  costs 
of  modifying  vehicles  to  comply  will  be 
greater  than  the  agency's  estimates.  ^^ 
Furthermore,  54  percent  of  the  vehicles 
tested  were  able  to  pass  at  the  higher 
test  speed  and  the  measures  required  to 


^'This  is  a  $6.31  increase  from  the  figure  used 
in  the  NPRM. 

2*  The  figures  in  the  NPRM  were  $4,000  for  the 
average  lateral  test  for  Standard  No.  301  costs, 
$20,000  for  average  test  vehicle  cost,  and  a  total  of 
about  $24,000  per  vehicle  model. 

''The  agency  believes  that  Honda's  cost  estimates 
are  overstated  since  they  include  vehicle  models 
that  complied  with  the  amendments  in  this  final 
rule  when  the  agency  tested  them. 


address  the  failing  vehicles  do  not 
involve  structural  changes. 

H.  Additional  Issues 

1.  Real  World  Data 

None  of  the  commenters  provided  any 
real-world  data  on  the  relationship 
between  crash  severity  and  the  risk  of 
occupant  injury  due  to  fire.  Thus,  as 
discussed  above  in  the  section  on  Costs 
and  Benefits,  it  appears  that  the  data 
files  NHTSA  used  in  developing  the 
NPRM  are  the  best  available  data 
sources. 

2.  Head  and  Neck  Injury  Criteria 

The  agency  agrees  with  the  Alliance's 
comment  that  the  issue  of  occupant 
protection  would  best  be  discussed  in 
the  context  of  a  rulemaking  focused  on 
that  issue.  The  agency  notes  that  it  is  in 
the  process  of  developing  a  final  mle  for 
Standard  No.  202  and  a  proposed  rule 
for  Standard  No.  207,  and  \^1  address 
rear  impact  protection  in  those 
rulemakings. 

3.  Seat  Back  Failure 

NHTSA  agrees  with  the  DC  comment 
that  the  issue  of  seat  back  failure  best  be 
discussed  in  the  context  of  a  rulemaking 
focused  on  that  issue.  The  agency  notes 
that  it  is  considering  an  upgrade  of 
Standard  No.  207,  where  this  issue  will 
be  addressed. 

4.  Use  of  5th  Percentile  Female 
Dummies 

NHTSA  agrees  with  the  CM  comment 
that  using  various  dummy  sizes  to  study 
the  safety  consequences  to  vehicle 
occupants  due  to  the  rear  impact  test 
upgrade  should  be  a  subject  for  hiture 
research.  The  agency  will  address  the 
use  of  various  dummy  sizes  in  rear 
impact  tests  in  separate  rulemakings. 

5.  Test  Vehicle  Loading  Conditions 

The  agency  is  adopting  GM's 
suggested  revision  of  S7. 1.6(b)  of 
Standard  No.  301.  That  paragraph  is 
revised  to  read  as  -follows: 

S7.l.6(b)  Except  as  specified  in  S7.1.1,  a 
multipiu-pose  passenger  vehicle,  truck,  or  bus 
with  a  GVWR  of  4,536  kg  or  less  is  loaded 
to  its  unloaded  vehicle  weight,  plus  the 
necessary  test  dummies  as  specified  in  S6, 
plus  136  kg  or  its  rated  cargo  and  luggage 
capacity  weight,  whichever  is  less,  secured  in 
the  load  carrying  area  and  distributed  as 
nearly  as  possible  in  proportion  to  its  GAWR. 
For  the  piupose  of  this  standard,  imloaded 
vehicle  weight  does  not  include  the  weight 
of  work-performing  accessories.  Each  dummy 
is  restrained  only  by  means  that  are  installed 
in  the  vehicle  for  protection  at  its  seating 
position. 

This  provision  is  revised  to  simplify 
the  language  and  provide  clearer 
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instruction  as  to  how  weight  is  to  be 
distributed  on  a  vehicle  under  test 
conditions.  NHTSA  is  not  adopting 
Alliance's  recommendation  to  retain  the 
language  that  addressed  distribution 
when  the  axle's  proportional  share  is 
exceeded.  While  the  revised  provision 
eliminates  that  language,  it  does  provide 
that  weight  is  to  he  distributed  as  nearly 
as  possible  in  proportion  to  the  GAWR. 

NHTSA  is  not  adopting  GM's 
recommendation  that  the  agency  replace 
the  language  in  S8.1.1  of  Standard  No. 
208,  S6.1  of  Standard  No.  212,  S7.7  of 
Standard  No.  219,  S7.1.6  of  Standard 
No.  301,  S7.1.6  of  Standard  No.  303.  and 
S7.2.3  of  Standard  No.  305  with 
identical  language.  The  agency  believes 
that  such  revisions  are  outside  the  scope 
of  this  rulemaking.  However,  the  agency 
will  treat  GM's  recommendation  as  a 
petition  for  rulemaking  and  will  make  a 
decision  on  whether  or  not  to  grant  the 
petition  within  the  next  120  days. 

NHTSA  is  also  not  adopting  GM's  and 
VW's  suggested  revision  of  S7.1.6(a). 
The  agency  believes  that  the  language  in 
that  paragraph  is  sufficiently  clear. 

6.  Lowering  the  Barrier  Face 

For  the  reasons  discussed  above  in  the 
section  on  Rear  Impact  Test  Procedure, 
the  agency  is  specifying  that  the  barrier 
face  in  the  rear  impact  test  procedure  is 
lowered  50  mm  (2  inches). 

7.  Pole  Side  Impact  Test 

NHTSA  agrees  with  the  comments 
from  the  Alliance,  GM,  DC,  Porsche,  and 
Ford  that  the  agency  must  assess  the 
safety  basis  for  a  pole  side  impact  test, 
as  well  as  develop  an  objective, 
repeatable  test  procedure,  including 
pole  contact  locations,  closing 
velocities,  pole  sizes,  and  modes  of 
testing,  before  the  agency  proposes  such 
a  test.  Any  future  proposals  to  utilize  a 
pole  side  impact  test  will  address  these 
issues. 

8.  Prohibiting  Fuel  Leakage  in  Frontal 
Impact  Crash  Tests 

NHTSA  agrees  with  the  comments 
from  the  Alliance  and  GM  that  the 
agency  should  consider  ^  futiire  revision 
limiting  fuel  system  leakage  in  any 
Standard  No.  208  crash  test  to  the  levels 
currently  specified  in  Standard  No.  301. 
In  frontal  impacts  at  35  mph  (56  km/hr) 
into  the  barrier,  there  have  been  10 
failiues  out  of  406  NCAP  (New  Car 
Assessment  Program)  tests,  since  1979. 
While  rare,  the  agency  will  continue  to 
monitor  fuel  system  leakage  in  the 
NCAP  tests  to  determine  whether  future 
upgrades  would  be  appropriate. 


9.  Compliance  Responsibility  of  Second- 
Stage  Mknufacturers 

NHTSA  believes  that  there  will  be  no 
change  Oo  the  certification 
responsibilities  of  second-stage  and 
final-stake  manufacturers  as  a  result  of 
this  rule  making.  The  agency  has 
review©  I  the  conformity  statements 
from  first-stage  manufacturers  submitted 
by  the  NtTEA  and  believes  them  to  be 
reasonal  ile.  Under  these  conformity 
statemei  its,  the  first-stage  manufacturer 
installs  he  entire  fuel  system,  and  the 
second-i  tage  or  final-stage  manufacturer 
can  mak  s  minor  alterations  without 
violatin) ;  the  pass-through  certification 
from  th«  first-stage  manufacturer.^^ 
Further,  vehicles  manufactured  in  two 
or  more  istages  will  not  be  required  to 
comply  with  the  rear  impact  upgrade 
imtil  tlu  final  stage  of  the  phase-in. 

In  cas  !s  in  which  the  second-stage  or 
final-sta  >e  manufacturers  make 
signifies  nt  changes  to  the  fuel  system, 
they  ma  i  not  be  able  to  use  the  pass- 
through  certification,  and  may  have  to 
certify  t  lat  the  vehicle  complies  with 
Standard  No.  301.  If  it  is  not  " 

economically  feasible  for  these 
manufacjturers  to  perform  the 
compliance  testing  or  engineering 
analysis!  the  manufacturers  may  apply 
for  a  tentporary  exemption  under  49 
CFR  Pai^  555. 

The  atency  also  notes  that  it  is 
current]^  involved  in  a  negotiated 
rulemal^ng  process  with  the  NTEA, 
first-stage  manufacturers,  and  other 
stakeholders  regarding  the  certification 
process  for  vehicles  manufactured  in 
two  or  n  lore  stages.  The  agency  intends 
to  devel  jp  changes  to  the  regulations 
governi]  ig  the  certification  of  such 
vehicles  through  this  process. 

10.  Fuel  Siphoning 

The  iisues  raised  by  Dynamic  Safety 
concerning  fuel  siphoning  and  by  IIHS 
and  Adi  ocates  concerning  fuel  cutoff 
devices  ill  pertain  to  frontal  fire 
protectii  )n.  NHTSA  research  identified 
rear  imj  acts  as  the  most  common  type 
of  crash  js  that  result  in  fires.  The 
agency  i  vould  need  to  conduct  research 
to  deter  nine  the  extent  of  the  problem 
related  1  o  fuel  siphoning  as  described  by 
Dynamic  Safety.  If  future  NHTSA 
analysis  of  real-world  crash  data 
indicate  s  that  there  is  a  safety  problem 
that  wa]  rants  further  regulatory  action, 
the  aget  cy  will  consider  additional 
changes  to  Standard  No.  301.  The 
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agency  notes  that  preliminary  research 
of  frontal  impacts  under  the  GM 
settlement  agreement  indicated  that  the 
vehicles  equipped  with  fuel  cutoff 
devices  performed  similarly  to  vehicles 
without  such  devices.  Consequently,  the 
agency  does  not  anticipate  that  any  real 
world  benefits  would  result  if  the 
agency  required  fiiel  cutoff  devices. 

VI.  Ruiemaldng  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  PR  51735, 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buc^etary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  af  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

NHTSA  has  considered  the  impact  of 
this  fined  rule  under  E.O.  12866  and  the 
Department  of  Transportation's 
regulatory  policies  and  procedures  and 
has  determined  that  it  is  not  significant. 

NHTSA  has  prepared  a  Final 
Regulatory  Evaluation  (FRE)  describing 
the  economic  and  other  effects  of  this 
final  rule.  29  If  only  minor  modifications 
are  needed  to  comply  with  the  upgraded 
rear  impact  test,  the  agency  estimates 
that  the  average  cost  for  vehicles  that 
will  need  to  be  modified  is  $5.31  per 
vehicle.  The  agency  estimates  that  46 
-percent  of  the  vehicle  fleet  does  not 
currently  meet  the  upgraded  rear  impact 
test  and  that  approximately  16.7  million 
vehicles  are  sold  each  year  in  the  U.S. 
Together,  this  information  indicates  that 
the  total  cost  for  the  fleet  will  be 
approximately  $41  million  per  year.  To 
the  extent  that  any  vehicles  need  more 
than  minor  modifications,  the  total  cost 
may  be  higher.  However,  none  of  the 


^<*  A  copy  of  the  FRE  has  been  placed  in  the 
docket. 
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commenters  provided  data  indicating 
that  the  cost  of  remedying  noncompliant 
vehicles  will  be  greater  than  the 
agency's  estimates.  Using  the  Standard 
No.  214  side  impact  test  as  the  Standard 
No.  301  side  impact  test  will  eliminate 
the  cost  of  conducting  a  imique 
Standard  No.  301  test  as  well  as  the  cost 
of  an  extra  test  vehicle.  The  total  savings 
would  be  about  $25,200  per  vehicle 
model. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's 
regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NHTSA  has  considered  the  effects  of 
this  final  rule  under  the  Regulatory 
Flexibility  Act.  I  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
for  this  certification  is  that  the 
amendments  made  in  this  final  rule 
primarily  affect  manufacturers  of 
passenger  cars  and  light  trucks.  These 
manufactiuers  typically  do  not  qualify 
as  small  entities  under  5  U.S.C.  605(b). 

NHTSA  estimates  that  there  are  about 
four  small  manufacturers  of  passenger 
cars  in  the  U.S.,  and  no  small 
manufacturers  of  light  trucks,  producing 
a  combined  total  of  at  most  500  vehicles 
each  year.  It  is  unknown  how  many  of 
their  vehicle  models  will  meet  the 
amendments  made  in  this  final  rule. 
The  agency  requested  comments  on  this 
issue  in  the  NPRM,  but  received  none. 

As  discussed  above  in  the  section  on 
Compliance  Responsibility  of  Second- 
Stage  Manufacturers,  there  are  a  large 
niunber  of  second-stage  and  final-stage 


manufacturers.  The  agency  believes  that 
there  will  be  no  change  to  the 
certification  responsibilities  of  second- 
stage  and  final-stage  manufactiu-ers  as  a 
result  of  this  rulemaking. 

Consequently,  the  agency  has 
concluded  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  rule  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults' with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  regidation.  NHTSA  also 
may  not  issue  a  regulation  with 
Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

The  agency  has  analyzed  this  final 
rule  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
13132  and  has  determined  diat  it  will 
not  have  sufficient  federalism 
implications  to  warrant  consiiltation 
with  State  and  local  officials  or  the 
preparation  of  a  federalism  summary 
impact  statement.  The  final  rule  will  not 
have  any  substantial  effects  on  the 
States,  or  on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibihties  among  the  vatious  local 
officials. 


E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending,  or 
revoking  Federal  Aotor  vehicle  safety 
standards.  That  section  does  not. require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

Under  the  procedures  established  by 
the  Paperwork  Reduction  Act  of  1995,  a 
person  is  not  required  to  respond  to  a 
collection  of  information  by  a  Federal 
agency  unless  the  collection  displays  a 
valid  OMB  control  number.  For  the 
phase-in  reporting  requirements,  which 
were  not  proposed  in  the  notice  of 
proposed  rulemaking,  but  are  added  in 
this  Final  Rule,  NHTSA  is  submitting  to 
OMB  a  request  for  approval  of  the 
following  collection  of  information. 
Public  conunent  is  sought  on  the 
proposed  collection. 

Agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 

Title:  Phase- In  Production  Reporting 
Requirements  for  Fuel  Systems  Integrity 
Upgrade. 

Type  of  Request:  New  collection. 

OMB  Clearance  Number:  None 
assigned. 

Form  Number:  This  collection  of 
information  will  not  use  any  standard 
forms. 

Requested  Expiration  Date  of 
Approval:  Three  jiears  from  the  date  of 
approval. 

Simimary  of  the  Collection  of 
Information 

So  that  NHTSA  can  ensure  that 
vehicle  manufacturers  are  certifying 
their  applicable  vehicles  as  meeting  the 
rear  impact  test  upgrades  that  are 
specified  in  this  final  rule,  in  this 
proposed  collection,  NHTSA  would 
require  vehicle  manufacturers  to 
provide  reports  on  compliance  of  their 
vehicles  with  the  rear  impact  test 
upgrade. 

For  the  rear  impact  test  upgrade, 
NHTSA  established  a  six  year  schedule; 
a  three  year  lead  time,  then  a  3-year 
phase-in  period  during  which,  in  the 
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first  yejir,  40%  of  the  applicable 
vehicles  must  meet  the  rear  impact  test 
u{>grade,  and  in  the  second  and  third 
years,  70%  and  100%  respectively. 

For  each  year  of  the  rear  impact  test 
phase-in  period,  manufacturers  must, 
within  60  days  after  the  end  of  the 
"production  year,"  provide  to  NHTSA 
information  identifying  the  vehicles  (by 
make,  model,  and  vehicle  identification 
number  (VIN))  that  have  been  certified 
as  complying  with  the  rear  impact  test 
up^de.  Furthermore,  until  December 
31,  2009,  each  manufacturer  must 
maintain  records  of  the  VIN  for  each 
vehicle  for  which  information  is 
reported. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information 

NHTSA  requires  this  information  to 
ensiu^  that  vehicle  manufacturers  are 
certifying  their  applicable  vehicles  as 
meeting  the  new  rear  impact  test 
upgrades  that  are  specified  in  this  final 
rule.  NHTSA  will  use  this  information 
to  determine  whether  a  manufacturer 
has  complied  with  the  amended 
requirements  of  Standard  No.  301 
during  the  phase-in  period. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information) 

NHTSA  estimates  that  21  vehicle 
manufacturers  will  submit  the  required 
information.  The  manufacturers  are 
makers  of  passenger  cars,  multipiupose 
passenger  vehicles,  trucks  and  buses 
that  have  gross  vehicle  weight  ratings  of 
4,536  kg  (10,000  pounds)  or  less,  and 
use  fuel  with  a  boiling  point  above  0 
degrees  Celsius.  For  each  report,  the 
manufacturer  will  provide,  in  addition 
to  its  identity,  several  numerical  items 
of  information.  This  information  would 
include: 

(a)  Total  number  of  vehicles 
manufactured  for  sale  during  the 
preceding  production  year, 

(b)  Total  number  of  vehicles 
manufactiued  diuing  the  production 
year  that  meet  the  new  regulatory 
requirements,  and 

(c)  Information  identifying  the 
vehicles  (by  make,  model,  and  vehicle 
identification  number  (VIN))  that  have 
been  certified  as  complying  with  the 
side  impact  test  upgrade  or  the  rear 
impact  test  upgrade. 

During  the  phase-in  period,  each 
manufacturer  will  provide  1  report  per 
year  for  three  years  for  the  rear  impact 
phase-in,  for  a  total  of  3  reports  over  3 
years. 


Estimate  sf  the  Total  Annual  Reporting 
and  Reco  rdkeeping  Burden  Resulting 
From  the  Collection  of  Information 

NHTS^  estimates  that  each 
manufactlurer  will  incur  two  burden 
hours  pel  year  per  report.  This  estimate 
is  based  <  n  the  fact  that  data  collection 
will  invo  ve  only  computer  tabulation 
and  that  manufacturers  will  provide  the 
information  to  NHTSA  in  an  electronic 
(as  opposed  to  paper)  format.  Thus,  for 
the  rear  impact  test  upgrade  reporting, 
each  manufacturer  will  incur  a  burden 
of  two  hours  or  a  total  on  industry  of  42 
hours  a  ypar  (assuming  there  are  21 
manufacoirers)  to  provide  the  rear 
impact  ta$t  upgrades. 

NHTSA  estimates  that  the 
recordkeeping  burden  resulting  fitjm  the 
collectioa  of  information  will  be  0  hours 
because  tpe  information  will  be  retained 
on  each  manufactiu-er's  existing 
computet  systems  for  each 
manufacturer's  internal  administrative 
purposes! 

fsftiTSA  estimates  that  the  total 
annual  cost  burden  will  be  1050  dollars 
(42  total  Annual  biu-den  hours  x  25 
dollars/hour).  There  would  be  no  capital 
or  start-up  costs  as  a  result  of  this 
collection.  Manufacturers  can  collect 
and  tabulate  the  information  by  using 
existing  equipment.  Thus,  there  would 
be  no  ad(^itional  costs  to  respondents  or 
recordkefpers. 

NHTSA  requests  comment  on  its 
estimates  of  the  total  annual  hour  and 
cost  burdens  resulting  from  this 
collectioi  I  of  information.  Please  submit 
any  comi  tients  to  the  NHTSA  Docket 
Number  i  eferenced  in  the  heading  bf 
this  noti(  e  or  to:  Dr.  William  J.  J.  Liu, 
Office  of  Crashworthiness  Standards, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Dr.  Liu's 
telephone  number  is:  (202)  366-2264. 
Conunenis  are  due  by  January  30,  2004. 

G.  National  Technology  Transfer  and 
Advancanent  Act 

Sectioi  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  igB5  (NTTAA),  Pub.  L.  104-113, 
section  ip(d)  (15  U.S.C.  272)  directs 
NHTSA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
luiless  d(  ing  so  would  be  inconsistent 
with  app  icable  law  or  otherwise 
impractu  :al.  Voluntary  consensus 
standard!  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practice^  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  lirects  NHTSA  to  provide 


Congress,  through  OMB,  explanations 
when  the  agency  decides  not  to  use  ~. 
available  and  applicable  voluntary 
consensus  standards. 

There  are  no  volimtary  consensus 
standards  available  at  this  time. 
However,  NHTSA  will  consider  any 
such  standcu-ds  when  they  become 
available. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  residt  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted. 

This  final  rule  vidll  not  result  in  the 
expenditiu-e  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Consequently,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  nimiber 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  "Ilie  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  AprU  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

/.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  submissions 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
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review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  {Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety. 
Reporting  and  recordkeeping 
requirements,  Tires. 

49  CFR  Part  586 

Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing, 
NHTSA  is  amending  49  CFR  part  571 
and  revising  part  586  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  In  §  571.214,  paragraphs  S3(b),  (c), 
(d),  and  (f)  are  revised  to  read  as  follows: 

§571^14    Standard  No.  214;  Side  impact 
protection. 

***** 

S3    Requirements,  (a)  *  *  * 

(b)  When  tested  under  the  conditions 
of  56,  each  passenger  car  manufactiired 
on  or  after  September  1,  1996,  shall 
meet  the  requirements  of  S5.1,  S5.2,  and 
S5.3  in  a  53  ±  1.0  km/h  impact  in  which 
the  car  is  struck  on  either  side  by  a 
moving  deformable  barrier.  49  CFR  part 
572,  subpart  F  test  dununies  are  placed 
in  front  and  rear  outboard  seating 
position  on  the  struck  side  of  the  car. 
However,  the  rear  seat  requirements  do 
not  apply  to  passenger  cars  with  a 
wheelbase  greater  than  3,300  mm,  or  to 
passenger  cars  that  have  rear  seating 
areas  that  are  so  small  that  49  CFR  part 
572,  subpart  F  test  dummies  cannot  be 
accommodated  according  to  the 
positioning  procedure  specified  in  S7. 

(c)  [Reserved]. 

(d)  [Reserved]. 

(e)  *  *  * 

(f)  When  tested  according  to  the 
conditions  of  S6,  each  multipiupose 
passenger  vehicle,  truck,  and  bus 
manufactured  on  or  after  September  1, 
1998,  shall  meet  the  requirements  of 
S5.1.  S5.2,  and  S5.3  in  a  53  ±  1.0 
km/h  impact  in  which  the  vehicle  is 
struck  on  either  side  by  a  moving 
deformable  barrier.  A  49  CFR  part  572. 
subpart  F  test  dummy  is  placed  in  the 
front  outboard  seating  position  on  the 
struck  side  of  the  vehicle,  and  if  the 
vehicle  is  equipped  with  rear  seats,  then 
another  49  CFR  part  572,  subpart  F  test 


dummy  is  placed  in  the  outboard 
seating  position  of  the  second  seat  on 
the  struck  side  of  the  vehicle.  However, 
the  second  seat  requirements  do  not 
apply  to  side-facing  seats  or  to  vehicles 
tliat  are  so  small  that  the  49  CFR  part 
572,  subpart  F  test  dummy  cannot  be 
accommodated  according  to  the 
procedure  specified  in  S7. 
***** 

■  3.  In  §  571.301,  paragraphs  S6.2,  S6.3. 
S7.1.6(b).  S7.2,  and  S7.3  are  revised, 
paragraph  S8  is  added,  and  Figure  3  is 
added  following  Figure  2,  to  read  as 
follows: 

§  571 .301    Standard  No.  301 ;  Fuel  system 
intsgrity. 

***** 

56.2  Rear  moving  barrier  crash,  (a) 
Vehicles  manufactured  before 
September  1,  2006.  When  the  vehicle  is 
impacted  from  the  rear  by  the  barrier 
specified  in  S7.3(a)  of  this  standard 
moving  at  48  km/h,  with  50th  percentile 
test  dummies  as  specified  in  part  572  of 
this  chapter  at  each  front  outboard 
designated  seating  position,  under  the 
applicable  conditions  of  S7,  fuel 
spillage  must  not  exceed  the  limits  of 
S5.5. 

(b)  Vehicles  manufactured  on  or  after 
September  1,  2006.  When  the  vehicle  is 
impacted  from  the  rear  by  a  moving 
deformable  barrier  80  ±  1.0  km/h  with 
a  70  percent  overlap,  with  50th 
percentile  test  dummies  as  specified  in 
part  572  of  this  chapter  at  each  front 
outboard  designated  seating  position, 
under  the  applicable  conditions  of  S7, 
fuel  spillage  must  not  exceed  the  limits 
ofS5.5. 

56. 3  Side  moving  barrier  crash .  (a) 
Vehicles  manufactured  before 
September  1,  2004.  When  the  vehicle  is 
impacted  laterally  on  either  side  by  a 
barrier  moving  at  32  km/h  with  50th 
percentile  test  dummies  as  specified  in 
part  572  of  this  chapter  at  positions 
required  for  testing  to  Standard  No.  208 
(49  CFR  571.208),  under  the  applicable 
conditions  of  S7,  fuel  spillage  must  not 
exceed  the  limits  of  S5.5. 

(b)  Vehicles  manufactured  on  or  after 
September  1.  2004.  When  the  vehicle  is 
impacted  laterally  on  either  side  by  a 
moving  deformable  barrier  at  53  ±  1.0 
km/h  with  49  CFR  part  572,  subpart  F 
test  diunmies  at  positions  required  for 
testing  by  S3(b)  of  Standard  No.  214. 
under  the  applicable  conditions  of  S7  of 
this  standard,  fuel  spillage  shall  not 
exceed  the  limits  of  S5.5  of  this 
standard. 
*        *     •  *        *   .     • 

87.1.6     *   *    * 

(a)  *  *  * 

(b)  Except  as  specified  in  S  7. 1.1,  a 
multipurpose  passenger  vehicle,  truck. 


or  bus  with  a  GVWR  of  4.536  kg  or  less 
is  loaded  to  its  unloaded  vehicle  weight, 
plus  the  necessary  test  dimimies  as 
specified  in  S6,  plus  136  kg  or  its  rated 
cargo  and  luggage  capacity  weight, 
whichever  is  less,  secured  in  the  load 
carrying  area  and  distributed  as  nearly 
as  possible  in  proportion  to  its  GAWR. 
For  the  purpose  of  this  standard, 
unloaded  vehicle  weight  does  not 
include  the  weight  of  work-performing 
accessories.  Each  dummy  is  restrained 
only  by  means  that  are  installed  in  the 
vehicle  for  protection  at  its  seating 
position. 
***** 

57.2  Side  moving  barrier  test 
conditions,  (a)  Vehicles  manufactured 
before  September  1,  2004.  The  side 
moving  barrier  crash  test  conditions  are 
those  specified  in  S8.2  of  Standard  No. 
208  (49  CFR  571.208). 

(b)  Vehicles  manufactured  on  or  after 
September  1,  2004.  The  side  moving 
deformable  barrier  crash  test  conditions 
are  those  specified  in  S6  and  S7  of  ' 
Standard  No.  214  (49  CFR  571.214). 

57.3  Rear  moving  barrier  test 
conditions,  (a)  Vehicles  manufactured 
before  September  1,  2006.  The  rear 
moving  barrier  test  conditions  are  those 
specified  in  S8.2  of  Standard  No.  208 
(49  CFR  571.208),  except  for  the 
positioning  of  the  barrier  and  the 
vehicle.  The  barrier  and  test  vehicle  are 
positioned  so  that  at  impact — 

(1)  The  vehicle  is  at  rest  in  its  normal 
attitude; 

(2)  The  barrier  is  traveling  at  48  km/ 
h  with  its  face  perpendicular  to  the 
longitudinal  centerline  of  the  vehicle; 
and 

(3)  A  vertical  plane  through  the 
geometric  center  of  the  barrier  impact 
sur&ce  and  perpendicular  to  that 
siuface  coincides  with  the  longitudinal 
centerline  of  the  vehicle. 

(b)  Vehicles  manufactured  on  or  after 
September  1,  2006.  The  rear  moving 
deformable  barrier  is  the  same  as  that 
shown  in  Figiu-e  2  of  Standard  No.  214 
(49  CFR  571.214)  and  specified  in  49 
CFR  part  587,  except  as  otherwise 
specified  in  paragraph  S7.3  (b).  The 
barrier  and  test  vehicle  are  positioned  so 
that  at  impact — 

(1)  The  vehicle  is  stationary; 

(2)  The  deformable  face  of  the  barrier 
is  mounted  on  the  barrier  50  mm  (2 
inches)  lower  than  the  height  from  the 
ground  specified  in  Figure  2  of  Standard 
No.  214  (49  CFR  571.214)  (All 
dimensions  from  the  groimd  in  Figure  2, 
Front  View  shoidd  be  reduced  by  50 
mm  (2  inches.)); 

(3)  The  barrier  is  traveling  80  ±  1.0  • 
km/h;  and 

(4)  The  barrier  impacts  the  test 
vehicle  with  the  longitudinal  centerline 
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of  the  vehicle  parallel  to  the  line  of 
travel  and  perpendicular  to  the  barrier 
face  within  a  tolerance  of  ±  5  degrees. 
The  test  vehicle  and  barrier  face  are 
aligned  so  that  the  barrier  strikes  the 
rear  of  the  vehicle  with  70  percent 
overlap  toward  either  side  of  the 
vehicle.  So  aligned,  the  barrier  face  fully 
engages  one  half  of  the  rear  of  the 
vehicle  and  partially  engages  the  other 
half.  At  impact,  the  vehicle's 
longitudinal  centerline  is  located 
inboard  either  of  the  side  edges  of  the 
barrier  by  a  distance  equal  to  20  percent 
of  the  vehicle's  width  ±  50  mm  (see 
Figure  3).  The  vehicle's  width  is  the 
maximum  dimension  measured  across 
the  widest  part  of  the  vehicle,  including 
bumpers  and  molding,  but  excluding 
such  components  as  exterior  mirrors, 
flexible  mud  flaps,  marker  lamps,  and 
dual  rear  wheel  configurations. 
***** 

S8    Phase-In  schedule. 

S8.1     Rear  impact  test  upgrade,  (a) 
Vehicles  manufactured  on  or  after 
September  1.  2006  and  before 
September  1 ,  2007.  For  vehicles 
manufactiu-ed  on  or  after  September  1 , 
2006,  and  before  September  1,  2007,  the 
number  of  vehicles  complying  with 
S6.2(b]  of  this  standard  must  not  be  less 
than  40  percent  of: 

{!)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 


or  after  September  1,  2003,  and  before 
Sejptembsr  1,  2006;  or 

(2)  Tht  manufacturer's  production  on 
or  after  September  1,  2005,  and  before 
Seotembsr  1,  2006. 

fb)  Vel  ides  manufactured  on  or  after 
Septemb  ?r  1,  2007  and  before 
Septemb  ?r  1,  2008.  For  vehicles 
manufaci  ured  on  or  after  September  1, 
2007  and  before  September  1,  2008,  the 
number  <  f  vehicles  complying  with 
S6.2(b)  o  this  standard  must  not  be  less 
than  70  f  ercent  of: 

(1)  The  manufacturer's  average  annual 
producti(  )n  of  vehicles  manufactured  on 
or  after  September  1,  2004,  and  before 
Septemb  !r  1,  2007;  or 

(2)  The  manufacturer's  production  on 
or  after  September  1,  2006,  and  before 
Septemb  ;r  1,  2007. 

fc)  Vet,  ides  manufactured  on  or  after 
Septemb  ?r  1 ,  2008.  For  vehicles 
manufac  ured  on  or  after  September  1 , 
2008,  the  number  of  vehicles  complying 
with  S6.;  (b)  of  this  standard  must  be 
100  perci  int  of  the  manufacturer's 
productii  in  diu'ing  that  period. 

S8.2      /ehicles  manufactured  in  two 
or  more  i  tages.  A  final  stage 
manufaci  urer  or  alterer  may.  at  its 
option,  c  jmply  with  the  requirements 
set  forth  n  S8.2.1  and  S8.2.2. 

S8.2.1     Vehicles  manufactured  on  or 
after  September  1 .  2006  and  before 
September  1 ,  2008  are  not  required  to 
comply  with  the  requirements  specified 
in  S6.2(l|)  of  this  standard. 


S8.2;2    Vehicles  manufactured  on  or 
after  September  1,  2008  shall  comply 
with  the  requirements  specified  in 
S6.2{b)  of  this  standard. 

S8.3     Vehicles  produced  by  more 
than  one  manufacturer. 

58.^.1     For  the  purpose  of  calculating 
average  annual  production  of  vehicles 
for  each  manufacturer  and  the  number 
of  vehicles  manufactured  by  each 
manufactiu-er  under  S8.1,  a  vehicle 
produced  by  more  than  one 
manufacturer  must  be  attributed  to  a 
single  manufacturer  as  follows,  subject 
to  S8.3.2: 

(a)  A  vehicle  thatis  imported  must  be 
attributed  to  the  importer. 

(b)  A  vehicle  manufactured  in  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
markets  the  vehicle,  must  be  attributed 
to  the  manufacturer  that  markets  the 
vehicle. 

88. 3. 2    A  vehicle  produced  by  more 
than  one  manufacturer  must  be 
attributed  to  any  one  of  the  vehicle's 
manufactiuers  specified  by  an  express 
written  contract,  reported  to  the 
National  Highway  "Traffic  Safety 
Administration  under  49  CFR  part  590, 
between  the  manufacturer  so  specified 
and  the  manufacturer  to  which  the 
vehicle  would  otherwise  be  attributed 
under  S8.3.1. 
***** 
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4.  Part  586  is  revised  to  read  as  follows:     Standai  d  No.  301  (49  CFR  571.301).  The 

manufa  cturer's  designation  of  a  vehicle 
as  a  cei  tified  vehicle  is  irrevocable. 


PART  58&-FUEL  SYSTEM  INTEGRITY 
UPGRADE  PHASE-IN  REPORTING 
REQUIREMENTS 

586.1  Scope. 

586.2  Purpose. 

586.3  Applicability. 
^6.4  Definitions. 

586.5  Response  to  inquiries. 

586.6  Reporting  requirements. 

586.7  Records. 

586.8  Petition  to  extend  period  to  file 
report. 

Authority:  49  U.S.C.  322,  30111.  30115. 
30117,  and  30166;  del^atibn  of  authority  at 
49  CFR  1.50. 

{586.1    Scop*. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  of  4,536  kilograms  (10,000 
pounds)  or  less  to  submit  a  report,  and 
maintain  records  related  to  the  report, 
concerning  the  number  of  such  vehicles 
that  meet  the  upgraded  requirements  of 
Standard  No.  301,  Fuel  systems  integrity 
(49  CFR  571.301). 

{5862    Purpose. 

The  purpose  of  these  requirements  is 
to  assist  the  National  Highway  Traffic 
Safety  Administration  in  determining 
whether  a  manufacturer  has  complied 
with  the  upgraded  requirements  of 
Standard  No.  301  (49  CFR  571.301). 

§586.3    ApplicabilHy. 

This  part  applies  to  manufacturers  of 
passenger  cats,  multipurpose  passenger 
vehicles,  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  of  4,536  kilograms 
(10,000  pounds)  or  less. 

1586.4    DaflnKions. 

(a)  All  terms  defined  in  49  U.S.C. 
30102  are  used  in  their  statutory 
meaning. 

(b)  Bus,  gross  vehicle  weight  rating, 
multipurpose  passenger  vehicle, 
passenger  car,  and  trucks  are  used  as 
defined  in  49  CFR  571.3. 

(c)  Production  year  means  the  12- 
month  period  between  September  1  of 
one  year  and  August  31  of  the  following 
year,  inclusive. 

f586Jt    Response  to  Inquirle*.  - 

At  any  time  during  the  production 
years  ending  August  31,  2007,  August 
31,  2008,  and  August  31,  2009,  each 
manufacturer  must,  upon  request  from 
the  Office  of  Vehicle  Safety  Compliance, 
provide  information  identifying  the 
vehicles  (by  make,  model,  and  vehicle 
identification  number)  that  have  been 
certified  as  complying  with  S6.2(b)  of 


i  586.6 


Reporting  requirements. 


(a)  P;  \ase-in  reporting  requirements. 
Within  60  days  after  the  end  of  the 
produc  ion  years  ending  August  31, 
2007,  J  ugust  31,  2008,  and  August  31, 
2009,  eech  manufatturer  must  submit  a 
report  to  the  National  Highway  Traffic 
Safety  i  administration  concerning  its 
compli  mce  with  S6.2(b)  of  Standard 
No.  30:  (49  CFR  571.301)  for  its 
passeu]  er  cars,  multipurpose  passenger 
vehicle  5,  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  of  less  than  4,536 
kilograi  ns  (10,000  pounds)  produced  in 
that  ye  r.  Each  report  must — 

(1)  Ic  entify  the  manufacturer; 

(2)  S1  ate  the  full  name,  title,  and 
address  of  the  official  responsible  for 
prepari  [ig  the  report; 

(3)  Ic  entify  the  production  year  being 
reportep  on; 

(4)  Ci  >ntain  a  statement  regarding 
whethe  r  or  not  the  manufacturer 
complied  with  the  requirements  of 
S6.2(b)iof  Standard  No.  301  (49  CFR 
571.30'  )  for  the  period  covered  by  the 
report  s  nd  the  basis  for  that  statement; 

(5)  Pi  ovide  the  information  specified 
in  para  ;raph  (b)  of  this  section; 

(6)  Bi  f  written  in  the  English  language; 
and 

(7)  B !  submitted  to:  Administrator, 
Nation)  il  Highway  Traffic  Safety 
Admin  stration,  400  Seventh  Street, 
SW.,  V\  ashington,  DC  20590. 

(b)  P  lase-in  report  content. 

(1)  B  isisfor  statement  of  compliance. 
Each  IE  anufactttrer  must  provide  the 
numbe;  •  of  passenger  cars,  multipurpose 
passen  ;er  vehicles,  trucks,  and  buses 
with  a  press  vehicle  weight  rating  of 
4,536  ttlograras  (10,000  pounds)  or  less 
manufactured  for  sale  in  the  United  • 
States  fcr  each  of  the  three  previous 
produc  tion  years,  or,  at  the 

manufi  cturer's  option,  for  the  previous 
produc  tion  year.  A  new  manufacturer 
that  ha ;  not  previously  manufactured 
these  v  jhicles  for  sale  in  the  United 
States  must  report  the  number  of  such 
vehicles  manufactured  during  the 
current  production  year. 

(2)  P.  oduction.  Each  manufacturer 
must  r«  port  for  the  production  year  for 
which  the  report  is  filed:  the  number  of 
passenger  cars,  multipurpose  passenger 

.  vehicl^,  trucks,  and  buses  with  a  gross 
vehicld weight  rating  of  4,536  kilograms 
(10,009  pounds)  or  less  that  meet 
S6.2(b)!or  S6.3(b)  of  Standard  No.  301 
(49  CFR  571.301). 

(3)  }^hicles  produced  by  more  than 
one  mQnufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affectei  by  one  or  more  of  the  express 


written  contracts  permitted  by  S8.3.2  of 
Standard  No.  301  (49  CFR  571.301) 
must: 

(i)  Report  the  existence  of  each 
contract,  including'the  neunes  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  affects  the  report  being 
submitted. 

(ii)  Report  the  actual  number  of 
vehicles  covered  by  each  contract. 

§586.7    Records. 

Each  manufacturer  must  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  vehicle  for  which 
information  is  reported  under 
§  586.6(b)(2)  until  December  31,  2010. 

§  586.8    Petition  to  extend  period  to  file 
report 

A  mantifacturer  may  petition  for 
extension  of  time  to  submit  a  report 
imder  this  part.  A  petition  will  be 
granted  only  if  the  petitioner  shows 
good  cause  for  the  extension  and  if  the 
extension  is  consistent  with  the  public 
interest.  The  petition  must  be  received 
not  later  than  15  days  before  expiration 
of  the  time  stated  in  §  586.6(a).  The 
filing  of  a  petition  does  not 
automatically  extend  the  time  for  filing 
a  report.  The  petition  must  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Issued:  November  21,  2003. 
leffrey  W.  Runge, 

Administrator. 

[FR  Doc.  03-29805  Piled  11-25-03;  1:17  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  030804191-3286-02;  I.D. 
071603A] 

RIN  0648-AR31 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Allocation  of  Pacific 
Cod  Among  Fixed  Gear  Sectors 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 
ACTION:  Final  nUe. 

summary:  NMFS  issues  a  final  rule  to 
implement  Amendment  77  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  This 
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action  apportions  the  fixed  gear  portion 
of  th^  Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  Pacific  cod 
total  allowable  catch  (TAG)  among  the 
fixed  gear  sectors.  In  addition,  this 
action  further  splits  the  pot  sector  share 
of  the  TAG  between  pot  catcher/ 
processors  and  pot  catcher  vessels  and 
changes  how  the  2  percent  annual  BSAI 
Pacific  cod  allocation  to  jig  gear  is 
seasonally  apportioned  and  how  unused 
portions  are  reallocated  to  other  gear 
types.  Amendment  77  and  its 
implementing  regulations  are  necessary 
to  maintain  the  stability  of  the  fixed  gear 
Pacific  cod  fishery.  This  action  is 
intended  to  promote  the  goals  and 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  the  FMP, 
and  other  applicable  laws. 
DATES:  Effective  January  1,  2004. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
ft-om  the  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK,  99802,  Attn: 
Lori  Durall;  or  by  calling  907-586-7247. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  MoUett,  907-586-7462  or 
Nina.MoIlett@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fisheries  in  the 
exclusive  economic  zone  of  the  BSAI 
under  the  FMP.  The  North  Pacific 
Fishery  Management  Council  (Council) 
prepared  the  FMP  under  the  authority  of 
the  Magnuson-Stevens  Act,  16  U.S.C. 
1801,  ef  seq.  Regulations-governing  the 
groundfish  fishery  of  the  BSAI  appear  at 
50  CFR  part  679.  General  regulations 
governing  U.S.  fisheries  also  appear  at 
50  CFR  part  600. 

Background 

The  Council  submitted  Amendment 
77  to  NMFS  for  review  and  a  Notice  of 
Availability  of  the  FMP  amendment  was 
published  in  the  Federal  Register  on 
July  22,  2003  (68  FR  43342),  with 
comments  on  the  FMP  amendment 
invited  through  September  22,  2003. 
The  Secretary  of  Commerce  approved 
Amendment  77  on  October  20,  2003. 
The  proposed  rule  to  implement 
Amendment  77  was  published  on 
August  18,  2003  (68  FR  49416).  The 
public  comment  period  on  the  proposed 
rule  ended  on  October  2,  2003.  NMFS 
received  letters  from  ten  persons  on 
either  the  FMP  amendment,  the 
proposed  rule,  or  both.  NMFS  responds 
to  these  letters  in  "Response  to 
Comments,"  below. 

Allocation  of  the  BSAI  Pacific  cod 
TAG  among  gear  types  began  in  1994, 


with  the  passage  of  Amendment  24  to 
the  FMP.  Amendment  24,  and 
subsequently  Amendment  46,  allocated 
the  Pacific  cod  TAG  among  vessels 
using  jig  gear,  trawl  gear,  and  fixed  gear 
(hook-and-line  and  pot.)  Under 
Amendment  46,  which  was 
implemented  in  1997,  2  percent  of  the 
TAG  was  reserved  for  jig  gear,  51 
percent  for  fixed  gear,  and  47  percent 
for  trawl  gear.  The  amendment  further 
split  the  trawl  apportionment  equally 
between  catcher  vessels  and  catcher/ 
processors,  but  the  fixed  gear  allocation 
was  not  split  among  the  fixed  gear 
sectors  until  passage  of  Amendment  64 
in  2000  (65  FR  51553,  August  24,  2000). 
Amendment  64  and  its  implementing 
regulations  are  scheduled  to  expire  on 
January  1,  2004. 

Amendment  64  allocated  the  fixed 
gear  portion  of  the  BSAI  Pacific  cod 
TAG  among  its  four  sectors  as  follows: 

•  80.0  percent  to  hook-and-line 
catcher/processors; 

•  0.3  percent  to  hook-and-line  catcher 
vessels; 

•  18.3  percent  to  pot  vessels;  and 

•  1.4  percent  to  catcher  vessels  less 
than  60  ft  (18.3  m)  length  overall  (LOA), 
including  pot  and  hook-and-line  vessels 
(hereafter  referred  to  as  small  catcher 
vessels). 

Additional  background  on  the  prior 
history  of  Pacific  cod  allocations  among 
different  fishery  sectors  and  the 
development  of  Amendment  77  is 
contained  in  the  preamble  to  the 
proposed  rule.  Amendment  77  and  its 
implementing  regiilations  supersede 
Amendment  64. 

This  final  rule  allocates  the  fixed  gear 
portion  of  the  BSAI  Pacific  cod  TAG 
among  the  fixed  gear  sectors.  Vessels 
using  hook-and-line  or  pot  gear  receive 
51  percent  of  the  Pacific  cod  TAG  in  the 
BSAI,  under  existing  regulations  at 
§679.20(a)(7)(i)(A).  Of  this  51  percent, 
this  final  rule  will  allocate  the  TAG  as 
follows: 

•  80.0  percent  to  hook-and-line 
catcher/processors ; 

•  0.3  percent  to  hook-and-Une  catcher 
vessels; 

•  3.3  percent  to  pot  catcher/ 
processors; 

•  15.0  percent  to  pot  catcher  vessels; 
and 

•  1.4  percent  to  small  catcher  vessels. 
This  preserves  the  allocation 

implemented  under  Amendment  64,  but 
splits  the  pot  vessel  share  further 
between  pot  catcher/processors  and  pot 
catcher  vessels. 

Amendment  77  directs  that  "specific 
provisions  for  the  accoimting  of  these 
directed  fishing  edlowances  and  the 
transfer  of  unharvested  amounts  of  these 
allowances  to  other  vessels  using  hook- 


and-line  or  pot  gear  will  be  set  forth  in 
regulations." 

Hence,  the  final  rule  maintains  status 
quo  provisions,  except  for  a  change  in 
the  way  the  2  percent  annual  BSAI 
Pacific  cod  allocation  to  the  jig  gear 
sector  is  seasonally  apportioned  and 
how  unused  portions  of  the  jig  gear 
share  are  reallocated  (rolled  over)  to 
other  gear  types.  The  jig  gear  quota  will 
be  apportioned  through  the  annual 
TAG-setting  process  on  a  four-month 
basis,  40  percent,  20  percent,  and  40 
percent  respectively  for  the  periods 
January  through  April,  May  through 
August,  and  September  through 
December.  Unused  jig  allocations  in 
each  fom--month  period  will  be 
reallocated  to  small  catcher  vessels.  If 
the  small  catcher  vessels  are  unable  to 
harvest  the  rolled  over  jig  allocation, 
NMFS  may  reallocate  the  imused  TAG 
to  the  hook-and-line  catcher/processor 
fleet  under  §679.20(a)(7)(ii)(B)  of  this 
final  rule. 

This  reallocation  policy  has  been 
contentious  because  the  previous  policy 
was  to  reallocate  all  unused  jig  gear  to 
the  hook-and-line  catcher/processors. 
The  new  rollover  provision  represents  a 
partial  reallocation  of  unused  jig  gear 
fi-om  the  hook-and-line  catcher/ 
processors  to  smaller  catcher  vessels. 
The  new  rollover  provision  was  a 
compromise  among  the  alternatives 
analyzed,  because  some  or  all  of  the 
allocation  from  the  third  four-month 
period  probably  will  not  be  harvested  by 
the  small  catcher  vessels  and  will 
instead  be  reallocated  to  hook-and-line 
catcher/processors.  The  small  boat  fleet 
is  most  capable  of  fishing  in  the  spring 
and  summer  when  the  weather  is  better 
than  in  the  fall  and  winter.  Also,  the 
small  pot  catcher  vessels  only  need  a 
separate  quota  between  the  A  and  B 
seasons  established  under  Steller  sea 
lion  protection  measures  (between  June 
10  and  September  1).  when  the  Pacific 
cod  fishery  is  closed  to  pot  vessels 
greater  than  or  equal  to  60  ft  (18.3  m) 
LOA.  At  other  times,  the  small  pot 
catcher  vessels  can  fish  off  the  general 
15  percent  pot  catcher  vessel  quota. 
Hook-and-line  vessels  of  any  size 
normally  are  prohibited  fi-om  fishing  for 
Pacific  cod  in  the  siunmer  between  June 
10  and  August  15.  because  they 
typically  receive  no  halibut  bycatch 
under  the  annual  harvest  specifications 
during  this  time  period.  Without  a 
bycatch  allowance,  they  cannot  fish.  Pot 
and  jig  gear  vessels  would  be  the  only 
fixed  gear  vessels  with  access  to  the 
Pacific  cod  resource  during  this  period. 

Response  to  Comments 

With  one  exception,  all  of  the  letters 
received  by  NMFS  commenting  on 
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Amei^dment  77  or  the  proposed  rule 
focused  on  the  Council's  action  to 
change  the  way  unharvested  jig  gear 
quota  is  reallocated.  Six  conunenters 
wrote  in  support  of  that  change,  and 
three  in  opposition.  The  conunents 
otherwise  were  generally  supportive  of 
Amendment  77  and  the  proposed  rule 
implementing  it.  The  tenth  commenter 
did  iiiOt  address  the  provisions  of 
Amendment  77  but  criticized  fishing  in 
the  North  Pacific  more  generally.  No 
comments  were  received  on  the 
proposed  TAG  split  between  pot  catcher 
vessels  and  pot  catcher  processors.  The 
comments  on  the  proposed  change  in  jig 
gear  reallocation  have  been  grouped  by 
subject  matter.  Some  of  the  arguments 
were  made  by  more  than  one 
respondent.' 

Comments  on  Economic  and  Equity 
Issues  and  Compliance  With  National 
Standards 

Comment  1 :  The  proposed 
reallocation  of  unharvested  jig  quota  is 
inconsistent  with  national  standard  5: 
"Conservation  and  management 
measures  shall,  where  practicable, 
consider  efficiency  in  the  utilization  of 
fishery  resoiut:es;  except  that  no  such 
measure  shall  have  economic  allocation 
as  its  sole  purpose." 

Many  measiues  that  the  Council  has 
adopted  include  reallocations,  but  such 
measiues  have  usually  also  provided 
improved  ease  of  management  or  an 
increased  conservation  benefit.  In  this 
case,  the  proposed  rollover  provisions 
complicate  management  and  have 
potential  adverse  risk  in  regards  to 
Steller  sea  lions. 

Response:  The  main  purpose  of 
Amendment  77  is  to  maintain  stability 
in  the  Pacific  cod  BSAI  fishery  by 
maintaining  the  TAG  allocations  for 
fiLxed  gear  sectors  that  have  been  in 
effect  since  September  1,  2000.  The 
relatively  modest  reallocation  of  unused 
jig  gear  TAC  to  small  catcher  vessels  is 
consistent  with  that  goal.  It  maintains 
the  Council's  originsd  intent  to  support 
coastal  fisheries  through  an  allocation 
that  will  benefit  a  group  of  vessels  with 
similarities  to  the  jig  gear  sector  for 
which  the  quota  was  originally 
intended. 

In  addition,  this  action  will  support 
biological  conservation  objectives  of  the 
FMP.  because  the  vessels  potentially 
receiving  unused  Pacific  cod  TAC  from 
the  jig  gear  sector  primarily  will  be 
vessels  less  than  60  ft  (18.3  m)  LOA  that 
use  pot  gear.  These  vessels  have  a 
relatively  low  bycatch  rate  for  halibut, 
most  groundfish,  and  most  other  marine 
species.  Hence,  NMFS  finds  that  this 
action  is  consistent  with  National 
Standard  5. 


The  inal  rule  implementing 
Amen<  ment  77  will  slightly  increase 
the  coi  iplexity  of  inseason  management 
becaus !  of  the  seasonal  apportionments 
of  the  j  g  gear  quota  and  associated 
rollove  r  provisions  for  the  unharvested 
amoun  s.  Staff  resources  are  available, 
howevi  ir,  to  accommodate  this  fairly 
routina  adjustment  in  management  of 
the  Pacific  cod  TAC. 

^ction  does  not  change  the  Steller 

protection  measures  that  are 
ly  in  place;  any  chemge  in  the 
il  risk  to  Steller  sea  lions  is 
sd  in  the  response  to  Comments 


tent  2:  The  proposed  rollover  of 
jsted  jig  quota  is  inconsistent 
itional  Standard  10: 
nation  and  management 
;s  shall,  to  the  extent  practicable, 
the  safety  of  human  life  at  sea." 
Reailocjation  of  TAC  to  small  boats 
would  pose  safety  at  sea  considerations. 
Fishing  in  the  Bering  Sea  can  be 
dangerous,  which  is  why  "small  boat 
participation  in  the  directed  Pacific-cod 
fishery  has  been  minimal  in  this  region 
even  di  iring  the  years  of  unrestricted 
open  ai  :cess.> 

Resp  onse:  The  Pacific  cod  TAC 
allocat  ons  created  by  this  action  are 
assigne  d  to  categories  of  vessels  and 
gear  ty  )es.  Severed  potential  new 
rollove :  provisions  were  considered, 
and  th4  selected  provision  was 
specifically  developed  to  provide 
additia  nal  cod  for  the  small  catcher 
vessel  I  ector  diuing  the  months  when 
these  V  jssels  prefer  to  fish,  for  safety 
reason! .  Without  the  additional 
opporti  mity  to  harvest  cod  during  the 
summe  r  months,  the  small  catcher 
vessel  I  ector  would  be  more  likely  to 
contini  le  to  compete  for  the  portion  of 
the  coc  TAC  allocated  to  the  general  pot 
catchei  vessel  sector  and  general  hook- 
and-lin  e  catcher  vessel  sector  (available 
to  vessi  sis  of  all  lengths]  during  the  late 
winter  md  early  spring.  Providing  for  a 
realloc  ition  of  jig  quota  to  the  small 
catchei  vessel  sector  may  encoiuage 
these  V  jssels  to  delay  fishing  until  the 
summ^  months,  when  it  is  considered 
most  safe  for  smaller  vessels  in  the 
BSAI. 

Com  nent  3:  The  proposal  for  the  new 
rollove  •  provision  was  initiated  not  by 
a  pot  v  sssel  but  a  jig  fisherman  from 
Dutch  Harbor,  whose  stated  reasons 
included  both  safety  and  ecological 
concertis.  From  a  safety  perspective,  this 
action  would  encourage  the  presence  of 
other  small  vessels  nearshore.  which 
would  pnhance  s£ifety  for  the  small 
numbet^  of  jig  vessels  participating  in 
the  BSj  U  jig  gear  fishery. 

Resp  onse:  To  the  extent  that  this 
action  ncreases  the  niunber  of  vessels 


available  to  provide  aid  to  a  vessel  in 
need,  this  final  rule  could  enhance 
safety  dviring  the  sununer  months.  Also 
see  response  to  comments. 

Comment  4:  The  proposed  rollover  of 
unharvested  Pacific  cod  TAC  from  jig 
gear  supports  the  National  Standard  1 
requirement  to  provide  "optimum  yield 
from  each  fishery."  The  RK  analysis 
shows  that  the  highest  average  value  per 
metric  ton  of  round  cod  is  inshore 
deliveries  from  fixed  gear  catcher 
vessels  (p  79). 

Response:  The  Council  did  not 
attempt  to  determine  which  sector  is 
most  efficient  in  making  its  decision  on 
unused  jig  gear  cod  allocations.  The  jig 
gear  cod  allocation  amounts  to  only  2 
percent  of  the  total  BSAI  Pacific  cod 
quota.  The  Council's  action  was 
intended  to  roughly  maintain  the  status 
quo,  while  enhancing  an  opportunity  for 
relatively  small  catcher  vessels  to 
continue  participating  in  the  fishery. 

Comment  5:  Freezer-longliners  are 
highly  efficient,  producing  frozen 
product  of  the  highest  quality  and  value. 
By  contrast,  cod  kept  on  ice  and 
processed  long  after  harvest  are  of  a 
lower  quality  and  command  a  lower 
price. 

Response:  Please  see  the  response  to 
Comment  4. 

Comment  6:  The  fi«ezer-longliner 
sector  has  received  the  jig  rollovers  for 
10  years  and  has  grown  dependent  on 
them.  The  small  catcher  vessel  fleet  has 
not  taken  the  rollovers,  and  is  in  no  way 
dependent  on  them.  The  proposed 
reallocation  of  a  portion  of  these 
rollovers  to  a  fleet  that  'needs  room  to 
grow'  is  not  consistent  with  the  problem 
statement. 

The  proposed  rollover  provisions 
would  take  TAC  from  the  freezer 
longliners  with  a  historic  long-term 
dependency  on  the  resource  and  the  jig 
rollovers,  and  give  the  TAC  to  a  sector 
with  considerably  less  dependency  on 
the  resource.  Of  125  vessels  that  qualify 
for  the  less  than  60  ft  (18.3  m)  sector, 
only  32  have  ever  made  a  directed 
landing;  in  2002,  only  19  of  them  made 
a  directed  landing. 

Response:  The  Council  and  NMFS' 
intent  in  allocating  2  percent  of  the  total 
BSAI  Pacific  cod  quota  to  jig  gear  in 
Amendment  64  (65  PR  51553,  August 
24,  2000)  was  to  foster  limited 
development  of  a  small,  low-impact 
coastal  fishery.  If  the  jig  fleet  were  to 
harvest  its  entire  quota,  consistent  with 
the  intent  of  Amendment  64,  the  alleged 
"dependency"  of  the  catcher  processor 
fleet  on  the  imused  jig  TAC  would  be 
moot. 

Because  the  jig  fleet  has  been  unable 
to  catch  as  much  of  its  quota  as 
expected  or  even  as  much  as  it  had  been 
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catching  for  the  previous  several  years, 
the  Council  decided  to  reallocate 
unused  jig  quota  to  a  similar  small- 
vessel  sector.  A  substantial  percentage 
of  the  unused  jig  quota,  however,  likely 
will  continue  to  be  reallocated  to  the 
hook-and-line  catcher  processor  sector 
in  the  last  few  months  of  the  year  due 
to  the  seasonal  allocations;  the  small 
boat  sector  is  unlikely  to  be  able  to  use 
quota  later  in  the  year.  Hence,  this 
action  represents  a  compromise  in 
which  the  interests  of  each  sector  with 
a  stake  in  the  outcome  were  taken  into 
consideration. 

The  RIR  analyzed  the  change  in  the 
amount  of  TAG  that  the  affected  sectors 
would  receive  as  a  result  of  the  change 
in  rollover  provisions.  According  to  3ie 
analysis,  since  the  implementation  of 
Amendment  64,  cod  quota  allocated 
from  the  jig  sector  has  accounted  for 
about  3.3  percent  of  the  hook-and-line 
catcher  processors'  total  catch  and  0.5 
percent  of  the  pot  sector's  total  catch.  If 
imharvested  jig  gear  quota  is  reallocated 
to  the  small  catdier  vessel  sector,  the 
RIR  estimates  the  maximum  annual 
potential  loss  from  the  hook-and-line 
sector  at  3.7  percent  of  their  catch,  and 
0.9  percent  from  the  pot  sector.  This 
additional  quota  would  be  more  than 
twice  the  amount  of  quota  the  small 
catcher  vessel  sector  has  received  under 
its  1.4  percent  allocation  under 
Amendment  64.  This  estimate  of 
reduced  catch  for  the  hook-and-line 
catcher-processors  assumes  that  the 
small  catcher  vessel  sector  can  harvest 
all  of  the  unused  TAG  from  the  jig 
sector,  which  averaged  3,671  mt  during 
1995—2001.  However,  that  does  not 
take  into  accoimt  the  effect  of  the 
seasonal  quotas  implemented  under  the 
final  rule,  under  which  the  entire  40 
percent  allocation  for  the  last  four- 
month  period,  and  perhaps  some  of  the 
second  four-month  period  reallocation, 
will  most  likely  be  reallocated  to  the 
catcher-processors  because  the  small 
catcher  vessels  will  not  be  able  to  use 
it;  in  the  last  foiu-month  period, 
weather  conditions  likely  would 
preempt  the  small  boat  fleet  from 
operating.  Furthermore,  as  of  September 
1,  when  the  Pacific  cod  B  season  for  pot 
catcher  vessels  greater  than  or  equal  to 
60  ft  (18.3  m)  opens,  small  pot  catcher 
vessels  would  be  fishing,  along  with  the 
larger  catcher  vessels,  from  the  general 
pot  catcher  vessel  allocation,  which  is 
15  percent  of  the  fixed  gear  TAG. 

Comment  7:  The  proposed 
reallocation  of  unused  jig  gear  TAG  is 
consistent  with  the  Council's  intent  to 
develop  economic  stability  for  the  small 
boat  fleet  in  coastal  communities  that 
service  that  fleet,  as  demonstrated  by 
establishing  a  special  jig  quota. 


However,  the  realities  of  markets,  safety, 
weather  and  technology  have  supported 
little  growth  in  the  jig  gear  sector.  Small 
pot  gear  boats  and  hook-and-line  gear 
boats  support  the  same  coastal 
communities  that  the  jig  quota  was 
intended  to  benefit,  witih  similar 
employment  characteristics,  harvest 
rates,  discard  performance,  bycatch 
performance,  coastal  community  ties 
and  technology  limitations.  All  of  these 
smaller  vessels  support  shore-based 
processors  and  the  community  of  Dutch 
Harbor,  and  many  of  the  same  people 
working  on  small  pot  boats  also  work  on 
the  small  jig  vessels.  The  small  boat 
fleet  is  more  likely  to  employ  Alaskan 
crew  members  who  live  in  coastal 
communities  and  will  spend  dollars  in 
those  communities. 

The  Council's  rollover  requirement  is 
consistent  with  the  original  intent  of  the 
allocation  to  the  jig  sector,  which  was  to 
develop  economic  stability  for  the -small 
boat  fleet  in  Alaska's  coastal 
communities.  The  economic  well  being 
of  the  less  than  60  ft  (18.3  m)  LOA  hook- 
and-line  and  pot  vessels  is  also 
important  to  Alaska's  coastal 
communities,  and  the  rollover 
provisions  in  Amendment  77  provide  a 
fair  allocation  to  those  sectors. 

Response:  NMFS  agrees  that  the 
Council's  intent  in  allotting  2  percent  of 
the  Pacific  cod  quota  to  the  jig  fleet  was 
to  provide  additional  fishing 
opportunities  for  relatively  small  vessels 
and  benefit  the  coastal  commiuiities 
where  they  are  based.  This  action 
modifies  the  direction  of  the 
reallocation  of  unused  jig  quota, 
consistent  with  the  Council's  original 
intent  to  provide  support  for  the  small 
boat  fleet. 

Comment  8:  In  adopting  Amendment 
77,  the  Council  created  a  well- 
structured  compromise  to  distribute  the 
imused  portion  of  the  jig  sector's  Pacific 
cod  allocation  between  catcher  vessels 
less  than  60  ft  (18.3  m)  LOA  and  the 
hook-and-line  catcher/processor  fleet. 
Under  the  proposed  requirements, 
vessels  less  than  60  ft  (18.3  m)  LOA  will 
have  the  opportunity  to  harvest  the 
unused  jig  gear  allocation  in  the  first 
eight  months  of  the  year.  These  small 
boats  have  limited  fishing  opportunities 
in  the  last  four  months  due  to  weather 
and  other  factors,  so  a  significant 
portion  of  the  unused  jig  quota  will  be 
made  available  to  the  hook-and-line 
catcher/processor  fleet  during  these 
months. 

Response:  See  response  to  Comment 
7. 

Comment  9:  The  effect  of  this  Council 
action  is  very  minor  in  terms  of  the 
fi^ezer  longliner  sector,  less  than  2 
percent  of  tbeir  annual  catch,  but  the 


benefit  to  the  less  than  60  ft  (18.3  m) 
liDA  fixed  gear  sector  is  of  huge 
significance  in  providing  enough  quota 
for  a  viable  fishery.  This  reallocation  is 
supported  in  the  draft  EA  and  has  the 
support  of  many  small  boat  fishermen. 

Response:  NMFS  notes  this  position. 

Comment  10:  The  2-percent  jig  quota 
was  not  designed  to  benefit  all  small 
vessels.  Instead,  it  was  meant  to  provide 
an  entry-level  opportunity  for  jig 
fishermen  only;  rollovers  were  to  go  to 
freezer-longliners,  as  originally 
negotiated. 

Response:  Regardless  of  prior 
negotiation  among  industry 
representatives.  Council  action  on 
Amendment  77  recommended  a  change 
to  the  regulations  governing  the 
reallocation  of  unharvested  jig  gear 
TAG.  The  Coimcil's  recommended 
change  has  been  approved  by  NMFS. 
The  effect  of  this  change  is  to  provide 
increased  potential  benefits  fit)m 
unused  jig  gear  TAG  to  small  catcher 
vessels.  Catcher  processor  vessels, 
however,  may  still  enjoy  some  of  the 
benefit  bom  this  reallocated  jig  TAG  to 
the  extent  that  small  catcher  vessels  are 
not  able  to  harvest  all  of  it. 

Comment  1 1 :  Any  increase  to  the 
allocation  to  the  less  than  60  ft  (18.3  m) 
sector  should  occur  with  all  gear  groups 
under  consideration  and  not  just  fixed 
gear.  NMFS  needs  to  continue  current 
allocations  as  a  means  of  maintaining 
stability  for  this  fully  utilized  resource. 

Response:  This  action  was  not 
intended  to  reconsider  the  allocations 
among  the  trawl,  fixed  gear,  and  jig  gear 
sectors  of  the  BSAI  Pacific  cod  fishery. 
Amendment  77  does  not  change  the 
overall  Pacific  cod  allocations  that  were 
established  in  Amendment  46,  nor  does  • 
it  change  the  allocations  to  the  hook- 
and-line  catcher  processor  sector,  hook- 
and-line  catcher  vessel  sector,  or 
combined  pot  gear  sectors  established  in 
Amendment  64.  The  only  changes  are  a. 
further  split  between  the  two  pot  gear 
sectors,  and  a  change  in  the  reallocation 
of  unused  jig  gear  TAG  during  a  fishing 
year.  NMFS  does  not  agree  that  a 
decision  about  the  reallocation  of  this 
relatively  small  amount  of  TAG  must 
reopen  the  question  of  all  allocations  for 
Pacific  cod  in  the  BSAI.  Amendment  64 
contained  a  sunset  provision  partly  so 
that  fixed  gear  allocation  issues  could  be 
revisited.  The  EA/RIR  prepared  for  this 
action  supports  the  contention  that  any 
of  the  options  for  reallocation  of  unused 
jig  gear  considered  by  the  Council 
would  maintain  the  desired  stability. 
Comment  12:  When  Amendment  67 
was  adopted,  the  Goimcil  exempted 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  from  the  requirement  of  having 
made  recent  landings  to  qualify  for 
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License  Limitation  Program  (LLP) 
licenses,  so  that  about  130  vessels  in 
this  category  qualified  under  the  LLP. 
Amendment  64  allocated  1.4  percent  of 
BSAI  Pacific  cod  fixed  gear  TAG  to 
small  catcher  vessels.  At  the  time,  the 
fact  that  130  LLP-licensed  vessels  were 
eligible  to  participate,  but  could  harvest 
only  a  very  small  percentage  of  the  BSAI 
Pacific  cod  TAG,  was  identified  as  a 
problem  that  would  present  challenges 
at  a  later  date. 

Response:  The  Council's  reallocation 
of  unharvested  jig  gear  Pacific  cod  is 
partly  an  effort  to  provide  an  enhanced 
opportimity  to  vessels  qualified  to  fish, 
but  which  have  little  quota  to  fish  for. 

Comment  13:  There  is  a  limit  on  new 
boats  able  to  enter  the  small  boat  fixed 
gear  fishery  for  cod,  so  no  new  open 
access  derby  has  been  created. 

Response:  Some  vessels  qualified  tar 
fish  under  the  LLP  may  enter  the  fishery 
because  of  this  action,  which  was 
designed  partly  to  give  the  small  vessel 
fleet  enhanced  opportunities  to  harvest 
cod  during  the  months  of  the  year  when 
it  is  most  preferable  for  small  boats  in 
the  BSAI.  However,  any  new  "derby"  or 
race-fbr-fish  resulting  from  the 
expanded  opportunity  provided  by 
rolled  over  jig  gear  quota  would  be 
limited  by  the  hmited  access  program, 
as  well  as  the  fact  that  the  amoimt  of 
fish  in  question  is  relatively  small  (see 
response  to  Comment  6). 

Comment  14:  The  proposed  change 
disrupts  and  destabilizes  the  fishery 
prior  to  the  completion  of 
comprehensive  rationalization. 

Response:  Please  see  the  responses  to 
Comments  7  and  13. 

Comment  15:  Although  the  Coimcil's 
decision  was  sensible,  behind-the- 
scenes  lobbying  by  one  sector  might 
succeed  in  overtinning  it  at  the  NMFS 
•  level;  small  vessel  owners  cannot  aHord 
lobbyists  and  lawyers. 

Response:  The  notice  and  comment 
provisions  of  the  Magnuson-Stevens  Act 
and  the  Administrative  Procedure  Act 
provide  everyone  an  equal  opportimity 
to  submit  oral  or  written  comments 
during  the  decisionmaking  process. 
NMFS  considers  all  comments 
submitted  and  beheves  that  all 
interested  parties  have  had  ample 
opportunity  during  the  Council 
meetings  and  during  the  rulemaking 
process  to  make  their  views  known  and 
considered.  The  decision  is  based  on  the 
record. 

Comments  on  Potential  Impacts  to 
Steller  Sea  Lions 

Comment  16.*  The  proposed  jig 
rollover  regulations  should  consider 
ctmiulative  impacts  and  should  be 
examined  in  conjimction  with  similar 


propos  3d  actions  that  could  potentially 
move  1  arvest  from  offshore  into 
nearsh  >re  areas  in  the  context  of 
cumuli  tive  effects  on  Steller  sea  lions. 
These  Delude  Gulf  of  Alaska 
rationa  ization  and  State  of  Alaska  2004 
Board  i  f  Fisheries  (BOF)  proposals.  BOF 
Propos  il  177  would  have  the  largest 
potentml  negative  impacts  for  Steller  sea 
lions.  Itoposal  177  would  allocate  10  to 
15  pen  ent  of  the  BSAI  federal  Pacific 
cod  T/  C  to  a  new  state  waters  fishery 
to  be  twen  only  by  pot,  jig,  and  hand 
troll  g^. 

The  possibility  also  exists  of  creating 
a  pollock  fishery  at  Adak,  or^  rockfish 
test  fiskery  in  the  Gulf  of  Alaska.  No 
formal  analysis  of  potential  cumulative 
impacts  has  occurred. 

Response:  NMFS  is  required  by  NEPA 
to  analyze  ctunulative  effects,  and  such 
an  analysis  is  in  the  EA  at  Section  2.4. 
Such  an  analysis  should  consider 
actions  that  have  occurred  and  actions 
that  ha^e  not  yet  been  taken,  but  have 
a  high  probability  of  occiuring.  In 
correspondence  with  the  State  of  Alaska 
to  develop  a  response  to  this  comment, 
NMFS  bas  learned  that  although  several 
proposals  have  been  made  which  would 
give  the  State  management  of  part  of  the 
BSAI  TiAC  of  Pacific  cod  in  State  waters 
(the  fraction  of  the  TAG  and  the  specific 
area  involved  vary  among  the 
proposals),  due  to  budgetary  constraints 
and  to  other  priority  items  on  the  State 
Board  of  Fish  agenda,  it  is  unlikely  that 
the  boa  rd  will  be  reviewing  or 
consid  iring  any  of  those  proposals  at 
any  tin  te  in  the  foreseeable  future. 

The  )ther  actions  mentioned  are 
similar  y  speculative,  and  likely  would 
require  new  statutory  authority.  Both 
the  GC  f\  Rationalization  plan  and  the 
propos  id  rockfish  test  fishery  would 
occur  i  1  the  Gulf  of  Alaska  rather  than 
in  the  JSAI.  If  and  when  any  of  these 
action!  are  proposed  in  the  form  of 
concre  e  actions,  the  analyses  for  those 
action!  will  consider  potential 
cumult  itive  impacts  on  Steller  sea  lions. 

CoTJi  ment  1 7:  In  regards  to  the  2001 
Biolog  cal  Opinion  and  its  2003 
supple  nent,  the  proposed  jig  rollover 
regulal  ions  pose  more  risk  to  Steller  sea 
lions  t  lan  the  status  quo  jig  rollover 
provis;  ons  which  assign  the  luiused 
quota  Ip  the  hook-and-line  catcher 
processor  sector,  which  fishes  further 
from  skore.  It  would  be  prudent  of 
NMFS  to  examine  the  potential 
redistribution  of  harvest  to  near  shore 
areas  particularly  in  light  of  the 
cumuli  itive  effects  of  pending  similar 
action: . 

This  action  would  reallocate  Pacific 
cod  from  a  predominantly  offshore 
fishery!  (hook-and-line  catcher 
proces  ;ors)  to  a  nearshore  fishery  (small 


catcher  vessels)  that  has  a  high 
probability  of  increasing  harvest  in 
critical  habitat,  particularly  inside  of  10 
nautical  miles  (mn);  and  of  increasing 
harvest  inside  3-10  nm  by  the  pot  gear 
fishery. 

Response:  In  developing  the  proposed 
rule,  NMFS  conducted  an  informal 
consultation  consistent  with  section  7  of 
the  Endangered  Species  Act.  This 
consultation  determined  that  the  catch 
of  Pacific  cod  would  likely  increase 
inside  Steller  sea  lion  critical  habitat 
during  the  spring  and  summer  months. 
However,  this  increase  would  be 
relatively  small  and  would  remain 
within  the  overall  goal  of  distributing 
the  Pacific  cod  TAG  by  season. 
Additionally,  that  catch  would  likely  go 
to  fixed  gear  fisheries  (pot  and  hook- 
and-line)  which  are  likely  to  have  less 
impacts  on  the  prey  field  for  Steller  sea 
lions  than  trawl  gear  (see  tbe  2001 
Biological  Opinion  for  more 
information).  The  conclusion  of  the 
informal  consxiltation  is  that  the 
reallocation  of  imharvested  jig  gear 
quota  is  not  likely  to  adversely  affect  the 
western  distinct  population  segment  of 
Steller  sea  lions,  or  their  critical  habitat. 

In  response  to  comments  concerning 
Steller  sea  lions  submitted  on  the 
proposed  rule,  NMFS  enhanced  the  EA 
to  clarify  further  the  reasons  for  the 
conclusion  of  the  informal  consultation. 
Section  4.2.1  of  the  EA  contains  a 
detailed  explanation  of  this  issue. 

Comment  18:  Statements  were  added 
to  the  EA,  after  the  Council  took  action 
on  Amendment  77,  in  regards  to  Steller 
sea  lions  that  appear  to  be  contradictory- 
and  inconsistent  with  the  2001 
Biological  Opinion  and  its  2003 
supplement.  This  is  "revisionary 
history."  The  statements  need  to  be 
amended.  The  proposed  rule  did  not 
contain  a  discussion  of  Steller  sea  lions 
impacts.  The  proposed  rule  should 
address  the  potential  impacts  of  the 
proposed  rollover  provisions  on  Steller 
sea  lions.  NMFS  should  correct  the 
statement  that  vessels  using  pot  gear  are 
exempt  from  Steller  sea  lions  measures 
because  the  rate  of  harvest  is  sufficiently 
slower  than  other  gear  types  to  be  less 
of  a  factor:  Pots  are  not  exempt  from 
NMFS'  Steller  sea  lions  protection 
measures.  NMFS  has  concluded  that 
they  have  little  evidence  to  indicate 
which  gear  type  is  more  or  less  likely  to 
locally  deplete  prey.  The  hook-and-line 
harvest  is  less  concentrated  than  the  pot 
harvest.  There  is  no  correlation  between 
vessel  size  and  local  depletion.  The  EA 
supplies  erroneous  reasoning  why  the 
pot  catcher  vessels  are  exempt  from  the 
A  and  B  season  Pacific  cod 
apportionments.  The  EA  says  the  pot 
exemption  is  because  of  lower  harvest 
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rates,  but  actually  the  exemption  was 
due  to  the  small  magnitude  of  the 
allocation  and  the  difficulty  of  splitting 
the  allocation  into  an  A  and  B  season  for 
that  sector. 

Response:  NMFS  has  made  some 
corrections  in  the  EA.  Revisions  to  draft 
analytical  dociunents  during  the  process 
of  Council  and  Secretarial 
decisionmaking  are  normal.  The  EA 
provided  to  the  Council  is  a  draft  for 
Council  review.  A  draft  EA  is 
subsequently  released  for  public  review 
and  comment,  with  the  proposed  rule. 
Public  comments  on  dr^  EAs  are 
welcomed  by  the  Council  and  NMFS 
and  improve  the  information  and 
analysis  that  ultimately  inform  the 
decision.  NMFS  appreciates  and 
welcomes  public  comments  on  all  draft 
NEPA  documents. 

Comment  19:  The  commentator 
supports  the  final  rule  and  notes  that 
the  small  catcher  vessel  fleet  is  still 
under  the  same  rules  for  Steller  sea 
lions  as  all  other  vessels. 

Response:  NMFS  agrees  that  the  small 
catcher  vessel  fleet  must  abide  by  the 
rules  for  Steller  sea  lions,  as  do  all  other 
vessels.  However,  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  are  not  subject 
to  the  seasonal  restrictions  that  apply  to 
the  fixed  gear  vessels  greater  than  or 
equal  to  60  ft  (18.3  m)  LOA. 

Comments  on  Habitat  and  Bycatch 
Issues 

Comment  20:  The  reallocation  of 
unharvested  jig  gear  quota  is  consistent 
with  national  standard  9:  "Minimize 
bycatch,  and  to  the  extent  bycatch 
cannot  be  avoided,  minimize  the 
mortality  of  such  bycatch." 

The  jig  fishery  is  a  very  low  bycatch 
and  low  impact  fishery,  and  therefore 
no  bycatch  standard  or  caps  are  required 
for  the  jig  fishery.  Similarly,  no  bycatch 
allocation  has  been  made  for  pot  vessels 
less  than  60  ft  (18.3  m)  LOA  because  of 
the  low  bycatch.  Reallocating  unused  jig 
quota  to  vessels  less  than  60  ft  (18.3  m) 
will  utilize  the  quota  by  giving  it  to  the 
most  comparable-fishery  in  terms  of  low 
bycatch  and  low  impact.  This  will 
maintain  the  highest  compliance  with 
national  standard  9.  Fishing  on  pot 
catcher  vessels  less  than  60  ft  (18.3  m) 
is  done  in  an  environmentally  sensitive 
manner. 

The  EA/RIR/IRFA  showed  no 
detrimental  or  serious  adverse  impacts 
from  the  action. 

Response:  NMFS  agrees  that  pot  gear 
is  a  relatively  selective  gear  type,  and 
observer  coverage  on  larger  pot  boats 
indicates  relatively  low  incidental  catch 
rates  for  pot  gear  for  most  species. 


Comment  on  Commercial  Fisheries 

Comment  21 :  Amendment  77  is 
wrong.  NMFS  should  stop  overfishing, 
should  cut  the  total  catch  by  50  percent, 
and  should  read  the  Pew  Report.  The 
amendment  should  stop  ALL  of  the 
fishing  proposed  by  North  Pacific 
Fishery  Management  Council,  which  is 
composed  of  commercial  fishermen 
primarily  interested  in  making  money 
from  fish  stocks  which  are  continually 
declining. 

Response:  None  of  the  groundfish 
fisheries  managed  by  NMFS  off  Alaska 
are  overfished,  nor  does  NMFS  allow 
overfishing  to  occur  in  the  North  Pacific 
groundfish  fisheries.  Each  year,  NMFS 
specifies  overfishing  levels  for  each 
fishery  under  its  management.  For  the 
Pacific  cod  fishery  in  the  BSAI,  which 
is  the  fishery  of  concern  in  Amendment 
77,  NMFS  specified  an  overfishing  level 
of  324.000  mt  in  2003,  but  the  TAC  for 
2003  was  set  at  only  207,500  mt. 
National  stemdard  1  of  the  Magnuson- 
Stevens  Act  requires  that  conservation 
and  management  measures  prevent 
overfishing  while  achieving  optimum 
yield  from  each  fishery.  The 
management  of  this  fishery  is  fully  in 
compliance  with  national  standard  1 
and  all  other  provisions  of  the 
Magnuson-Stevens  Act. 

Changes  From  the  Proposed  Rule  to  the 
Final  Rule 

One  change  has  been  made  from  the 
proposed  rule  to  the  final  rule.  In 
§679.20,  paragraph  (a){7)(ii)(B),  has 
been  modified  to  clarify  that  if  small 
catcher  vessels  that  receive  unused  jig 
gear  quota  are  imable  to  harvest  any  of 
that  quota,  NMFS  may  reallocate  the 
unharvested  amount  as  a  directed 
fishing  allowance  to  catcher/processor 
vessels  using  hook-and-line  gear.  The 
modification  does  not  implement  any 
change  of  policy  from  that  presented  for 
comment  in  the  proposed  rule  but 
instead  clarifies  the  sequence  of 
reallocations  of  unused  jig  gear  quota. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  this  fin^  rule  is 
necessary  for  the  management  of  the 
BSAI  groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

This  action  has  been  determined  to  be 
not  significant  under  Executive  Order 
12866.  No  new  reporting, 
recordkeeping,  or  compliance 
requirements  are  imposed  by  this  final 
rule. 

NMFS  has  prepared  a  FRFA,  which 
analyzes  the  impacts  of  Amendment  77 
on  small  entities.  A  copy  of  this  analysis 


is  available  from  NMFS.  The  hiitial 
Regulatory  Flexibility  Analysis  (IRFA)  is 
contained  in  section  4.3  of  Uie  EA/RK/ 
IRFA,  and  is  also  available  from  NMFS. 
A  summary  of  the  findings  from  the 
FRFA  follows: 

A  description  of  the  reasons  why  this 
action  is  being  considered,  and  the 
objectives  of  and  legal  basis  for  this 
action  is  contained  in  the  preamble  to 
the  proposed  rule. 

No  comments  were  received 
specifically  on  the  IRFA.  However, 
several  comments  were  received  on  the 
economic  impacts  of  Amendment  77  on 
different  sectors  of  the  industry.  For  a 
summary  of  the  comments  received, 
refer  to  the  section  above  titled 
"Comments  and  Responses. >  v 

The  directly  regulated  entities  for 
Amendment  77  will  be  those  vessels 
participating  in  the  Pacific  cod  fixed 
gear  fishery  in  the  BSAI.  A  total  of  about 
87  small  entities  will  be  directly 
regulated  by  this  action:  55  pot  vessels 
greater  than  or  equal  to  60  ft  (18.3  m) 
LOA;  9  hook-and-line  vessels  greater 
than  or  equal  to  60  ft  (18.3  m)  LOA;  and 
18  hook-and-line  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA. 

This  regulation  does  not  impose  new 
recordkeeping  or  reporting  requirements 
on  the  regulated  small  entities. 

NMFS  considered  four  alternatives 
and  adopted  elements  of  its  Alternatives 
2  and  4.  Because  these  alternatives  often 
involved  tradeoffs  between  difiierent 
groups,  and  because  all  the  groups 
affected  included  small  entities,  some 
groups  of  small  entities  might  have 
experienced  smaller  adverse  impacts 
under  some  of  these  alternatives,  but 
these  would  have  been  accompanied  by 
increased  adverse  impacts  for  other 
groups  of  small  entities. 

Alternative  1  would  allow  the  fleet 
allocations  to  expire.  This  would 
increase  competition  among  gear  groups 
for  shares  of  ihe  Pacific  cod.  This 
increased  competition  was  expected  to 
reduce  the  profitability  of  the  fishery  in 
general.  Moreover,  the  heightened 
competition  under  this  alternative  was 
expected  to  impose  a  disproportionate 
burden  on  the  smallest  entities. 

Alternative  3  would  modify  the 
current  BSAI  Pacific  cod  allocations. 
Under  one  option,  the  allocation  for 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  would  either  be  removed,  or  would 
change  from  1.4  percent  to  0.3  percent, 
to  conform  to  actual  historical  catch 
history  from  1995  tol999.  Under 
another  option,  the  allocation  for  small 
catcher  vessels  would  be  retained  at  1.4 
percent,  but  subtracted  proportionally 
from  other  sectors  and  not  just  from 
hook-and-line  catcher  processors  as 
occurred  imder  Amendment  64.  The 
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resulting  BSAI  Pacific  cod  fixed  gear 
split  would  translate  to  slightly  different 
allocations  among  the  fixed  gear  sectors, 
depending  on  which  option  was  chosen. 
All  vessel  groups  include  small  entities, 
and  therefore,  any  difference  between 
the  allocation  under  Alternative  2  and 
theallocations  under  any  of  the  options 
for  Alternative  3  would  adversely  affect 
some  groups  with  small  entities  and 
would  have  positive  effects  on  other 
small  entities.  Thus,  none  of  the 
Alternative  3  options  has  less  of  an 
adverse  impact  on  small  entities  than 
Alternative  2.  The  option  luider 
Alternative  3  to  eliminate  or  decrease 
the  allocation  to  hook-and-line  and  pot 
catcher  vessels  under  60  feet  would 
adversely  impact  a  group  of  operations 
that  are  relatively  small  compared  to 
those  in  other  affected  sectors. 

NMFS  adopted  a  suboption  imder 
Alternative  2,  its  preferred  alternative, 
to  reapportion  the  jig  gear  allocation  (2  . 
percent  of  the  overall  BSAI  Pacific  cod 
TAG)  by  four-month  period,  and 
reallocate  unused  jig  quota  to  small 
catcher  vessels.  This  option  may  have 
an  adverse  impact  on  the  vessels  in  the 
hook-and-line  catcher-processor  and  pot 
sectors  which  had  formerly  received  95 
percent  and  5  percent,  respectively,  of 
any  jig  rollovers.  NNfFS  adopted  this 
provision  to  benefit  a  group  of  small 
entities  that  were  similar  in 
socioeconomic  profile  to  the  jig  fleet  for 
which  the  quota  was  originally 
intended,  and  to  benefit  small  coastal 
communities.  The  suboption  chosen 
was  added  at  the  Council  meeting  and 
was  a  compromise.  The  last  foiu-month 
period  reallocation  is  unlikely  to  be 
used  by  catcher  vessels  less  than  60  ft 
(18.3  m)  LOA,  and  is  likely  to  be 
reallocated  to  the  hook-and-line  catcher- 
processors  which  previously  received 
any  unused  jig  gear  allocations. 

Alternative  4,  which  wts  part  of  the 
preferred  alternative  along  with 
Alternative  2,  splits  the  BSAI  Pacific 
cod  pot  allocation  between  the  pot 
catcher  vessel  sector  and  the  pot 
catcher-processor  sector  on  the  basis  of 
relative  harvests  in  the  years  1998-2001. 
NMFS  chose  Alternative  4,  Option  3. 
Three  other  options  would  have 
allocated  Pacific  cod  among  the  two  pot 
gear  sectors  in  different  ways.  Each  of 
these  other  options  would  have  had  an 
adverse  impact  on  one  or  the  other  of 
the  two  groups. 

Further  analysis  of  the  impacts  of  the 
alternatives  on  small  entities  is 
contained  in  the  FRFA. 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 


of  relaisd  rules  for  which  an  agency  is 
requir^  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  ^all  entities  in  complying  with 
the  rulte,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explaii  I  the  actions~a  small  entity  is 
requirt  d  to  take  to'comply  with  a  rule 
or  grou  p  of  rules.  This  final  rule  serves 
as  the  I  mall  entity  compliance  guide. 
This  action  does  not  require  any 
additic  nal  compliance  from  small 
entitiei  i.  Copies  of  this  finalrule  are 
availat  le  from  NMFS  (see  ADDRESSES) 
and  at  he  following  website:  http:// 
www.l  ikr.noaa.gov/ 

List  of  Subiects  in  50  CFR  Part  679  ' 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  November  24,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulai  iry  Programs,  National  Marine 
Fisherit  s  Services. 

m  For  r  jasons  set  out  in  the  preamble,  50 
CFR  pj  rt  679  is  amended  as  follows: 

PART  i79— FISHERIES  OF  THE 
EXCLl  SIVE  ECONOMIC  ZONE  OFF 
ALASIA 

■  1.  Til  e  authority  citation  for  part  679 
contin  les  to  read  as  follows: 

Authi  (rity:  Authority:  16  U.S.C.  773  et  seq.. 
1801  et  seq.,  and  3631  et  seq.;  Title  11  of 
Divisioi  1  C,  Pub.  L.  105-277;  Sec.  3027,  Pub 
L.  106-  11, 113  Stat.  57;  16  U.S.C.  1540(1). 

■  2.  In  §679.20,  paragraphs  (a)(7)(i)(C), 
(a)(7)(i  ){B),  (a)(7)(ii)(C),  and  (a)(7)(iii){A) 
are  rev  ised  to  read  as  follows: 

S  679.21 1    General  limitations. 

***** 

(a)  *  *  * 

(7)  *  *  * 

(i)  *  •  * 

(C)  J  Jlocations  among  vessels  using 
hook-c  nd-line  or  pot  gear.  [1)  The 
RegioE  al  Administrator  annually  will 
estima  e  the  amount  of  Pacific  cod  taken 
as  incidental  catch  in  directed  fisheries 
for  gro^ndfish  other  than  Pacific  cod  by 
vesseU  using  hook-and-line  or  pot  gear 
and  daduct  that  amount  from  the 
^ortioi  I  of  Pacific  cod  TAC  annually 
allocat  ad  to  hook-and-line  or  pot  gear 
under  Daragraph  (a)(7)(i)(A)  of  this 
sectioi .  The  remainder  will  be  further 
allocal  Bd  as  directed  fishing  allowances 
as  foll(  iws: 

(i)  8i.O  percent  to  catcher/processor 
vessels  using  hook-and-line  gear; 

(ii)  d.3  percent  to  catcher  vessels 
using  look-and-line  gear; 

(Hi)  L3  percent  to  catcher/processor 
vessel)  using  pot  gear; 


(iv)  15.0  percent  to  catcher  vessels 
using  pot  gear;  and 

(v)  1.4  percent  to  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  that  use  either 
hook-and-line  or  pot  gear. 

(2)  Harvest  of  Pacific  cod  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  pot  gear: 

(i)  Will  accrue  against  the  15  percent 
specified  in  paragraph  (a)(7)(i)(C)(I)(iv) 
of  this  section  when  the  directed  fishery 
for  Pacific  cod  by  catcher  vessels  equal 
to  or  greater  than  60  ft  (18.3  m)  LOA 
using  pot  gear  is  open. 

(ii)  Will  accrue  against  the  1.4  percent 
specified  in  paragraph  {a)(7)(i)(C)(l)(v) 
of  this  section  when  the  directed  fishery 
for  Pacific  cod  by  catcher  vessels  equal 
to  or  greater  than  60  ft  (18.3  m)  LOA 
using  pot  gear  is  closed- 
*        *        *        *        *  . 

(ii)  *  *  * 

{^XReallocation  among  vessels  using 
hook-and-line  or  pot  gear,  ff,  dining  a 
fishing  year,  the  Regional  Administrator 
determines  that  catcher  vessels  using 
hook-and-line  gear  or  vessels  less  than 
60  ft  (18.3  m)  LOA  using  hook-and-line 
or  pot  gear  will  not  be  able  to  harvest 
the  directed  fishing  allowance  of  Pacific 
cod  allocated  to  those  vessels  under 
paragraphs  (a){7)(i)(C)(i)(i/), 
(a)(7)(i)(C)(l)(iv).  or  (a)(7)(ii){C)(l)  of  this 
section,  NMFS  may  reallocate  the 
projected  imused  amount  of  Pacific  cod 
as  a  directed  fishing  allowance  to 
catcher/processOT  vessels  using  hook- 
and-line  gear  through  notification  in  the 
Federal  Register. 

(C)  Reallocation  among  vessels  using 
trawl  or  non-tmwl  gear.  U,  during  a 
fishing  year,  the  Regional  Administrator 
determines  that  vessels  using  trawl  gear, 
hook-and-line  gear,  pot  gear  or  jig  gear 
will  not  be  able  to  harvest  the  entire 
amount  of  Pacific  cod  in  the  BSAI 
allocated  to  those  vessels  imder 
paragraphs  (a)(7)(i)(A),  (a)(7)(i)(B)  or 
(a)(7)(i)(C)  of  this  section,  NMFS  will 
reallocate  the  projected  unused  amount 
of  Pacific  cod  to  vessels  harvesting 
Pacific  cod  using  the  other  gear  type(s) 
through  notification  in  the  Federal 
Register,  subject  to  the  provisions 
below? 

(1)  Reallocation  of  TAC  specified  for 
jig  gear.  The  Regional  Administrator 
will  reallocate  any  projected  imused 
portion  of  a  seasonal  allowance  of 
Pacific  cod  for  vessels  using  jig  gear 
imder  paragraphs  (a)(7)(i)(A)  and 
(a)(7)(iii)(A)  of  this  section  to  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  hook-and-line  or  pot  gear. 

(2)  Reallocation  of  TAC  specified  for 
trawl  gear.  The  Regional  Administrator 
will  reallocate  any  projected 
unharvested  amounts  of  Pacific  cod 
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TAG  allocated  to  trawl  gear  under 
paragraph  (a)(7){i)  of  this  section:  95 
percent  to  catcher/processor  vessels 
using  hook-and-line  gear,  0.9  percent  to 
catcher/processor  vessels  using  pot  gear. 


and  4.1  percent  to  catcher  vessels  using 
pot  gear. 

***** 

(iii)  *  *  * 


Gear  Type 


( J)  trawl 

(/)  trawl  CV ; 

(//)  trawl  CP " 

(2)  hook-and-line    processors,    hook-and-line    >60    ft    (18.3 
m)LOA,  and  non-CDQ  pot  vessels  >60  ft  (18.3  m)  LOA  

(3)  jig  vessels „ 

(4)  all  other  nontrawl  vessels  


A  season 


60  percent 
70  percent 
50  percent 

60  percent 

40  percent 

no  seasonal 

apportionment 


(A)  Seasonal  apportionment  and  gear 
allocations.  The  BSAI  Pacific  cod  gear 
allocations  and  apportionments  by 
seasons,  as  specified  in  §679.23  (e)(5), 
are  as  follows: 


B  season 


20  percent 
10  percent 
30  percent 

40  percent 

20  percent 

no  seasonal 

apportionment 


C  season 


20  percent 
20  percent 
20  percent 


40  percent 

no  seasonal 

apportionment 


■  3.  In  §  679.23,  paragraph  (e)(5)(i) 
introductory  text  is  revised,  and 
paragraph  (e)(5){iv)  is  added,  to  read  as 
follows: 

§679.23    Seasons. 

***** 

(e)  *  *  * 

(5)  *  *  * 

(i)  Hook-and-line  gear.  Subject  to 
other  provisions  of  this  part,  directed 
fishing  for  CDQ  and  non-CDQ  Pacific 


cod  with  vessels  equal  to  or  greater  than 
60  ft  (18.3  m)  LOA  using  hook-and-line 
gear  is  authorized  only  during  the 
following  two  seasons: 

***** 

(iv)  Jig  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  CDQ  and  non-CDQ  Pacific  cod  with 
jig  gear  is  authorized  only  during  the 
following  three  seasons: 

(A)  A  season.  From  0001  hours,  A.l.t., 
January  1  through  1200  hoiu-s,  A.l.t., 
April  30; 


(B)  B  season.  From  1200  hours,  A.l.t., 
April  30  through  1200  hours,  A.l.t.. 
August  31; 

(C)  C  season.  From  1200  hours,  A.l.t., 
August  31  through  2400  hours,  A.l.t., 
December  31. 

***** 
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contains  notices  to  the  public  .of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  \he 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart17 
[Doclwt  No.  2003N-0308] 

Civil  Itoney  Penalties  Hearings; 
Maximum  Penalty  Amounts  and 
Compliance  With  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  a 
new  regulation  to  adjust  for  inflation  the 
maximum  civil  money  penalty  amounts 
for  the  various  civil  money  penalty 
authorities  within  our  jurisdiction.  We 
are  taking  this  action  to  comply  with  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (FCPIAA),  as 
amended. 

DATES:  Submit  written  or  electronic 
comments  by  Februeury  17,  2004. 
ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 


(HFA- )05),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  tockville,  MD  20852.  Submit 
electrokiic  comments  to  http:// 
www.jpa.gov/dockets/ecomments. 
FOR  FU^ER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  and 
Planni  ig  (HF-23),  Food  and  Drug 
Admir  istration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0587. 
SUPPLE  MENTARY  INFORMATION: 

I.  Why  Are  We  Revising  Our  Qvil 
Money  Penalty  Rules? 

In  g€  neral,  the  FCPIAA  (28  U.S.C. 
2461,  4s  amended  by  the  Debt 

Improvement  Act  of  1996) 
Federal  agencies  to  issue 
to  adjust  for  inflation  each 
n^netary  penalty  provided  by  law 
jurisdiction.  The  FCPIAA 
agencies  to  adjust  the  civil 

penalties  by  October  23,  1996, 
make  additional  adjustments  at 
opce  every  4  years  thereafter.  The 

are  based  on  changes  in-the 
ofjliving,  and  the  FCPIAA  defines 
of  living  adjustment  as: 
the  percentage  (if  any)  for  each  civil 
penalty  by  which — 
Consumer  Price  Index  for  the  month 
Df  the  calendar  year  preceding  the 
exceeds 
Consumer  Price  Index  for  the  month 
jf  the  calendar  year  in  which  the 

such  civil  monetary  penalty  was  : 
)r  adjusted  pursuant  to  law. 
"CPIAA  also  prescribes  a 

method  based  on  the  amount 
Calculated  increases,  but  states 


within  their 


is  \ 
Collect  ion 
requir*  s 
regulal  ions 
civil 
with 
directs 
moneti  iry 
and  to 
least 

adjust]|ients 
cost 
the  co4 


moneta  y 

(l)th 
of  June 
adjustnient 


(2)thtf 
of  June 
amounQof 
last  set 

The 
ro 
of  the 


undi  ng 


U.S.C.  Section 


Description  of  Violation 


21  U.S.C. 


333(b)(2)(A) 


333(b)(2)(B) 


333(b)(3) 


333(f)(1)(A) 


Violation  of  certain  requirements  of 


scription  Drug  Marketing  Act  (PD  *^A) 


Violation  of  certain  requirements  of 
PDMA 


Violation  of  certain  requirements  ofjthe 
PDMA 


that  the  initial  adjustment  of  a  civil 
monetary  penalty  may  not  exceed  10 
percent  of  the  penalty. 

The  FCTIAA  defines  a  civil  monetary 
penalty  as: 

*   *   *  any  penalty,  fine,  or  other  sanction 
that— 

(A)(i)  is  for  a  specific  monetary  amount  as 
provided  by  Federal  law;  or 

(ii)  has  a  maximum  amount  provided  for 
by  Federal  law;  and 

(B)  is  assessed  or  enforced  by  an  agency 
pursuant  to  Federal  law;  and 

(C)  is  assessed  or  enforced  pursuant  to  an 
administrative  proceeding  or  a  civil  action  in 
the  Federal  Coiuts  *   *   *. 

Congress  enacted  the  FCPIAA,  in  part, 
because  it  found  that  the  impact  of  civil 
monetary  penalties  had  been  reduced  by 
inflation  and  that  reducing  the  impact  of 
civil  monetary  penalties  had  weakened 
their  deterrent  effect. 

We  have  identified  14  civil  monetary 
penalties  that  fall  within  our 
jurisdiction  and  are  subject  to 
adjustments  imder  the  FCPIAA.  The 
following  table  lists  those  penalties, 
their  maximum  penalty  amounts, 
assessment  methods,  the  dates  that  the 
penalties  were  last  set  or  adjusted,  and 
the  adjusted  penalty  amount.  The 
affected  civil  monetary  penalties 
provisions  are  sections  303,  307,  and 
539  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  333, 
335b,  and  360pp)  and  sections  354  and 
2128  of  the,Public  Health  Service  Act 
(PHS  Act)  (42  U.S.C.  263b  and  300aa- 
28). 


Table  1.— Civil  Monetary  Penalties  AutHORiTiEs  Administered  by  FDA  and  Adjusted  Maximum  Penalty 

Amounts 


Current 
Maximum 

Penalty 
AfTKXjnt  (in 

dollars) 


Assessment  Method 


Date  of  Last 

Penalty 

Figure  or 

Adjustment 


Adjusted 
Maximum 

Penalty 
Amount  (in 

dollars) 


the  Pre- 


the 


Violation  of  certain  requirements  of|the  Safe 
Medical  Devices  Act  (SMDA) 


50,000 


1,000,000 


100,000 


15,000 


For  eacti  of  the  first  two  viola- 
tions in  any  10-year  period 


For  each  violation  after  the  sec- 
ond convictioain  any  10-year 
period 


Per  violation 


Per  violation 


1988 


1988 


1988 


1990 


55,000 


1,100,000 


110,000 


15,000 
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Table  1.— Civil  Monetary  Penalties  Authorities  Administered  by  FDA  and  Adjusted  Maximum  Penalty 

Amounts— Continued 

U.S.C.  Section 

Description  of  Violation 

Cunwit 
Maximum 

Penalty 
Amount  (in 

dollars) 

Assessment  Method 

Date  of  Last 

Penalty 

Figure  or 

Adjustment 

1 

Adjuisted 
1   Maximum 
;     Penalty 
'  Amount  (in 
1     dollars) 

333(f)(1)(A) 

Violation  of  certain  requirements  of  ttie 
SMDA 

1.000,000 

For  the  aggregate  of  violations 

1990 

1,100,000 

333(f)(2)(A) 

Violation  of  certain  requirements  of  the 
Food  Quality  Protection  Act  of  1996 
(FQPA) 

50,000 

Per  individual 

1996 

55.000 

333(f)(2)(A) 

Violation  of  certain  requirements  of  the 
FQPA 

250,000 

Per  "anyj)ther  person" 

1996 

275,000 

333(f)(2)(A) 

Violation  of  certain  requirements  of  the 
FQPA 

500.000 

For  all  violations  adjudicated  in  a 
single  proceeding 

1996 

550,000 

.335b(a| 

Violation  of  certain  requirements  of  the  Ge- 
neric Drug  Enforcement  Act  of  1992 
(GDEA) 

250.000 

Per  violation  for  an  individual 

1992 

275,000 

335b(a) 

Violation  of  certain  requirements  of  the 
GDEA 

1,000,000 

Per  violation  for  "any  other  per- 
son" 

1992 

1 

1,100,000 

360pp(b)(1) 

Violation  of  certain  requirements  of  the  Ra- 
diation Control  for  Health  and  Safety  Act 
of  1968  (RCHSA) 

1,000 

Per  violation  per  person 

1968 

1.000 

360pp(b)(1) 

Violation  of  certain  requirements  of  the 
RCHSA 

' 

300,000 

For  any  related  series  of  viola- 
tions 

1968 

325,000 

42  U.S.C. 

263b(h)(3) 

Violation  of  certain  requirements  of  the 
Mammography  Quality  Standards  Act  of 
1992  and  the  Mammography  Quality 
Standards  Act  of  1998 

10,000 

Per  violation 

1992 

10,000 

300aa-28(b)(1) 

Violation  of  certain  requirements  of  the  Na- 
tional Childhood  Vaccine  Injury  Act  of 
1986 

100,000 

Per  occurrence 

1986 

110,000 

In  several  cases,  the  adjusted  civil 
monetary  penalty  was  subject  to  the 
FCPIAA's  provision  restricting  the 
initial  adjustment  to  no  more  than  10 
percent  of  the  penalty.  In  several  other 
cases,  the  adjusted  civil  monetary 
penalty  did  not  change  from  the  current 
civil  monetary  penalty. 

n.  What  Would  the  Proposed  Rule  Do? 

The  proposal  would  amend  oiu  civil 
money  penalties  hearing  regulations  in 
part  17  (21  CFR  part  17)  to  establish  a 
new  §  17.2,  entitled  "Maximum  Penalty 
Amounts,"  to  show  the  current 
maximiun  civil  monetary  penalty 
amounts  that  were  adjusted  under  the 
FCPIAA.  Proposed  §  17.2  would  be 
similar  to  the  table  shown  in  section  I 
of  this  dociunent,  except  that  the 
proposal  would  use  a  yet-to-be- 
determined  date  as  the  "Date  of  Last  - 
Penalty  Figiue  or  Adjustment"  because 
that  date  woiUd  reflect  a  final  rule's 
effective  date  and,  at  this  time,  we 


cannot  predict  when  we  would  issue  a 
final  rule. 

We  would  revise  the  table  in  §  17.2, 
as  required  by  the  F(3'IAA,  at  least  once 
every  4  years. 

The  proposal  would  also  revise  §  17.1 
which  lists,  in  part,  statutory  provisions 
that  authorize  civil  money  penalties  that 
are  governed  by  the  civil  money  penalty 
regulations.  The  proposed  revision 
would  simply  update  the  statutory 
citations  because  some  provisions  have 
been  renumbered  since  the  last  time  we 
amended  §17.1. 

We  also  note  that  section  351(d)(2)  of 
the  PHS  Act  (42  U.S.C.  262(d)(2)) 
authorizes  a  civil  monetary  penalty  for 
certain  violations  of  the  PHS  Act.  We 
have  omitted  section  351(d)(2)  of  the 
PHS  Act  from  this  proposal  because, 
luilike  the  other  civil  monetary  penalty 
provisions,  section  351(d)(2)  of  the  PHS 
Act  is  self-adjusting  so  that  the 
maximum  civil  monetary  penalty 
amount  increases  annually.  Section 


351(d)(2)  of  the  PHS  Act,  when  first 
enacted  in  1986,  provided  for  a 
maximum  civil  penalty  of  up  to 
$100,000  per  day  of  violation.  By  using 
the  adjustment  formula  prescribed  in 
section  351(d)(2)  of  the  PHS  Act,  we 
calculate  the  adjusted  maximiun  civil     ' 
penalty  amoimt  for  section  351(d)(2)  of 
the  PHS  Act  to  be  $151,637.28  per  day 
of  violation. 

m.  Environmental  Impact 

We  have  determined  imder  21  CFR 
25.30(a)  and  (h)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Paperworic  Reduction  Act  1995 

We  tentatively  conclude  that  the  civil 
monetary  penalties  adjustments  in  this 
proposed  rule  are  not  subject  to  review 
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by  the  Office  of  Management  and 
Budget  because  they  do  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  The  adjustments  do 
not  require  disclosiu«  of  any  .» 

information  to  FDA,  third  parties,  or  the 
public. 

V.  Federalism 

We  have  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  We 
have  determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
hav«  concluded  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  Executive 
order  and,  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 

VI.  Analysis  nf  Impacts 

We  have  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  We  believe  that 
this  proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  order.  In 
addition,  the  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  imder  the  Executive 
order. 


The  kegulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
option!  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entitle^.  Because  the  proposed  rule 
would  simply  adjust  the  maximum 
amoun  t  of  civil  monetary  penalties 
administered  by  FDA,  and  because  the 
adjustment  is  required  by  the  FCPIAA, 
we  ceH  ify  that  the  proposed  rule  will 
not  hai  e  a  significant  economic  impact 
on  a  su  bstantial  number  of  small 
entitle! .  Therefore,  under  the  Regulatory 
Flexibi  ity  Act,  no  further  analysis  is 
require  d. 

VII.  Cc  mments 

Inter  jsted  persons  may  submit  to  the 
Divisio  a  of  Dockets  Management  (see 
ADORE!  SES)  written  or  electronic 
comments  regarding  this  docmnent. 
Submii  a  single  copy  of  electronic 
commonts  or  two  paper  copies  of  any 
mailed] comments,  except  that 
individuals  may  submit  one  paper  copy. 
Commints  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
headink  of  this  dociunent.  Received 
commfflits  may  be  seen  in  the  Division 
of  Doctets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  17 

Adninistrative  practice  and 
procedure.  Penalties. 

Therefore,  imder  the  Federal  Food, 
Drug,  aid  Cosmetic  Act  and  the  Public 
Health 'Service  Act,  and  imder  authority 
delegaHed  to  the  Commissioner  of  Food 
and  Drags,  it  is  proposed  that  21  CFR 
part  17  be  amended  as  follows: 

PART  1 7— CIVIL  MONEY  PENALTIES 
HEARINGS 


Tie 


1. 
part  17 


Authc  rity:  21  U.S.C.  331,  333,  337,  351, 
352,  35!  ,  360,  360c,  360f,  360i,  360j,  371;  42 
U.S.C.  J  62,  263b,  300aa-28;  5  U.S.C.  554. 
555,  55(  ,557. 


U.S.C.  Section 


Description  of  Vlolatioi 


(a)  21  U.S.C. 


(1)  333(b)(2)(A) 


(2)333(b)(2MB) 


authority  citation  for  21  CFR 
continues  to  read  as  follows: 


2.  Section  17.1  is  amended  by  revising 
paragraph  (a),  redesignating  paragraphs 
(d)  through  (f)  as  paragraphs  (e)  through 
(g),  adding  new  paragraph  (d),  and 
revising  newly  redesignated  paragraphs 
(e),  (f),  and  (g)  to  read  as  follows: 

§17.1    Scope. 

***** 

(a)  Section  303(b)(2)  and  (b)(3)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  authorizing  civil  money 
penalties  for  certain  violations  of  the  act 
that  relate  to  prescription  drug 
marketing  practices. 
*        *        *        *        *  ~ 

(d)  Section  539(b)(1)  of  the  act 
authorizing  civil  money  penalties  for 
certain  violations  of  the  act  that  relate 
to  electronic  products. 

(e)  Section  351(d)(2)  of  the  Public 
Health  Service  Act  (the  PHS  Act) 
authorizing  civil  money  penalties  for 
violations  of  biologic  recall  orders. 

(f)  Section  354(h)(3)  of  the  PHS  Act, 
as  amended  by  the  Mammography 
Quality  Standards  Act  of  1992  and  the 
Mammography  Quality  Standards  Act  of 
1998,  authorizing  civil  money  penalties 
for  failure  to  obtain  a  certificate  and 
failure  to  comply  with  established 
standards,  among  other  things. 

(g)  Section  2128(b)(1)  of  the  PHS  Act 
authorizing  civil  money  penalties  for 
intentionally  destroying,  altering, 
falsifying,  or  concealing  any  record  or 
report  required  to  be  prepared, 
maintained,  or  submitted  by  vaccine 
manufacturers  imder  section  2128  of  the 
PHS  Act. 

3.  Section  17.2  is  added  to  read  as 
follows: 

§  1 7.2    Maximum  penalty  amounts. 

The  following  table  shows  maximum 
civil  monetary  penalties  associated  with 
the  statutory  provisions  authorizing 
civil  monetary  penalties  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
or  the  Public  Health  Service  Act. 


Civil  Monetary  Penalties  Authorities  ,  Administered  by  FDA  and  Adjusted  Maximum  Penalty  Amounts 


Current 
Maximum 

Penalty 
Amount  (in 

dollars) 


Assessment  Method 


Date  of  Last 

Penalty 

Figure  or 

Adjustment^ 


Adjusted 
Maximum 

Penalty 
AnrKXjnt  (in 

dollars) 


Violation  of  certain  requirements  of  ttie 
Prescription  Drug  Marketing  A  :t  (PDMA) 


Violation  of  certain  requirements 
PDMA 


of  the 


50,000 


1,000,000 


For  each  of  the  first  two  viola- 
tions in  any  10-year  period 


For  each  violation  after  the  sec- 
ond conviction  in  any  10-year 
period 


55,000 


1,100.000 
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Civil  Monetary  Penalties  Authorities  Administered  by  FDA  and  Adjusted  Maximum  Penalty  Amounts— 

Continued 


U.S.C.  Section 

Description  of  Violation 

Cument 
Maximum 

Penalty 
Amount  (in 

dollars) 

Assessment  Method 

Date  of  Last 

Penalty 

Figure  or 

Adjustment^ 

Adjusted 
Maximum 

Penalty 
Amount  (in 

doHars) 

(3)  333(b)(3) 

Violation  of  certain  requirements  of  the 
PDMA 

100,000 

Per  violation 

— 

110.000 

(4)  333(0(1  )(A) 

Violation  of  certain  requirements  of  the 
Safe  Medical  Devices  Act  (SMDA) 

15.000 

Per  violation 

— 

15.000 

(5)  333(f)(1)(A) 

Violation  of  certain  requirements  of  the 
SMDA 

1.000.000 

For  the  aggregate  of  violations 

— 

1,100,000 

(6)  333(fM2)(A) 

Violation  of  certain  requirements  of  the 
Food  Quality  Protection  Act  of  1996 
(FQPA) 

50.000 

Per  individual 

— 

55.000 

(7)  333(0(2)(A) 

Violation  of  certain  requirements  of  the 
FQPA 

250.000 

Per  "any  other  person" 

.-.- 

275.000 

(8)  333(0(2)(A) 

Violation  of  certain  requirements  of  the 
FQPA 

500,000 

For  all  violations  adjudicated  in 
a  single  proceeding 

— 

550,000 

(9)  335b(a) 

Violation  of  certain  requirements  of  the 
Generic  Drug  Enforcement  Act  of  1992 
(GDEA) 

250.000 

Per  violation  for  an  individual 

— 

275.000 

(10)  335b(a) 

Violation  of  certain  requirements  of  the 
GDEA 

1.000,000 

Per  violation  for  "any  other  per- 
son" 

— 

1,100,000 

(11)360pp(b)(1) 

Violation  of  certain  requirements  of  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (RCHSA) 

1.000 

Per  violation  per  person 

— 

1.000 

(12)  360pp(b)(1), 

Violation  of  certain  requirements  of  the 
RCHSA 

300,000 

For  any  related  series  of  viola- 
tions 

— 



325,000 

(b)  42  U.S.C.      . 

(1)263b(h)(3) 

Violation  of  certain  requirements  of  the 
Mammography  Quality  Standards  Act  of 
1992  and  the  Mammography  Quality 
Standards  Act  of  1998 

10.000 

Per  violation 

— 

10,000 

(2)300aa-28(b)(1) 

Violation  of  certain  requirements  of  the 
National  Childhood  Vaccine  Injury  Act  of 
1986 

100.000 

Per  occurrence 

— 

110,000 

Dated:  October  11,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FRDoc.  03-29741  Filed  11-28-03;  8:45  am] 
BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  872 
[Docket  No.  2003N-0390] 

Dental  Devices;  Gold  Based  Alloys, 
Precious  Metal  Alloys,  and  Base  Metal 
Alloys;  Designation  of  Special 
Controls 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 


amend  the  classification  regulations  of 
gold-based  alloys  and  precious  metal 
alloys  for  clinical  use  and  base  metal 
alloy  devices.  FDA  is  also  proposing  to 
exempt  these  devices  from  premarket 
notification  and  designate  a  special 
control  for  these  devices.  The  agency  is 
taking  this  action  on  its  own  initiative. 
This  action  is  being  taken  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990  (SMDA). 
and  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  announcing  the 
availability  of  guidance  documents  that 
would  serve  as  special  controls  for  these 
devices. 
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DATES:  Submit  written  or  electronic 
comments  by  March  1,  2004.  See  section 
X  of  this  document  for  the  proposed 
effective  date  of  a  final  rule  based  on 
this  dociunent. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fdd.gov.dockets/ecomments. 
FOfl  FURTHER  MtFORMATKM  CONTACT: 
Michael  E.  Adjodha,  Center  for  Devices 
and  Radiological  Health  (HFZ-^80). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-827-5283,  ext.  123, 
mea@cdrh.fda.gov. 

SUPPUEMENTARY  INFORMATION: 

I.  Background  (Regulatory  Authorities) 

The  act  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Devices 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the  . 
SMDA  (Public  Law  101-629),  and 
FDAMA  (Public  Law  105-115), 
established  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  established 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
three  categories  of  devices  are  as 
follows: 

•  Class  I  (general  controls), 

•  Class  II  (special  controls),  and 

•  Class  ni  (premarket  approval). 
Under  section  513  of  the  act,  FDA 

refers  to  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the  1976 
amendments),  as  preamendments 
devices.  Under  the  1976  amendments, 
class  II  devices  are  identified  as  those 
devices  in  which  general  controls  by 
tfiemselves  are  insufficient  to  provide 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device,  but  for 
which  there  is  sufficient  information  to 
establish  a  performance  standard  to 
provide  such  assurance. 

The  SMDA  broadened  the'definition 
of  class  II  devices  to  include  those 
devices  for  which  general  controls 
would  not  provide  reasonable  assurance 
of  the  safety  and  effectiveness,  but  for 
which  there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assiirance.  The  special  controls 
include  performance  standards, 
postmarket  surveillance,  patient 
registries,  development  and 
dissemination  of  guidelines, 
recommendations,  and  any  other 


appro]  riate  actions  the  agency  deems 
to  provide  such  assurance. 
See  section  513(a)(1)(B)  of  the  act. 
FD^  MA  added,  among  other  sections, 
section  510(m)  to  the  act  (21 
360(m)).  Under  new  section 
of  the  act,  FDA  may  exempt  a 
device  from  premarket 
notification  requirements  (510(k))  (21 
360(k)),  if  the  agency  determines 
pijemarket  notification  is  not 
necess  uy  to  assure  the  safety  and 
effecti'  reness  of  the  device. 


anew 
U.S.C 
510(m 
class 


U.S.C 
that 


II.  Re^ilatory  History  of  the  Devices 

In  the  Federal  Register  of  August  12, 
1987  (12  FR  30082),  FDA  issued  a  final 
rule  cussifying  42  dental  devices  into 
class  I],  including  gold-based  alloys  and 
precio  is  metal  alloys  for  clinical  use 
and  ba  se  metal  alloy  under  the  1976 
amenc  ments. 

m.  Pn  tposed  Rule 

FDA  is  proposing  to  amend  the 
classif  cation  regulation  of  gold-based 
alloys  md  precious  metal  alloys  for 
clinica  1  use  and  base  metal  alloy  devices 
in  ord(  r  to  designate  a  special  control 
for  the  se  devices.  These  devices  were 
classif  ed  before  the  provisions  of  the 
SMDA  broadened  the  definition  of  class 
n  devices  to  establish  special  controls 
beyond  performance  standards  and 
before  the  SMDA  regulations  became 
effecti'  re.  Therefore,  designating  device- 
specifi  c  guidance  as  a  means  to  provide 
reason  ible  assurance  of  the  safe  and 
effecti'  reness  of  the  device  was  not  a 
regula  ory  option  at  the  time.  Since  the 
classif  cation,  FDA  has  not  developed  a 
perfon  nance  standard  for  these  devices. 

FDi^  has  now  developed  guidance 
docun  ents  for  these  devices  and,  under 
the  SK  DA  provisions,  is  proposing  to 
designpte  the  special  controls  the 
agencv  believes  will  reasonably  assure 
the  salety  and  effectiveness  of  these 
device  5.  FDA  is  identifying  the  guidance 
docun  ents  entitled  "Class  II  Special 
Contrc  Is  Guidance  Document:  Dental 
Precio  is  Metal  Alloys"  and  "Class  II 
Specia  I  Controls  Guidance  Document: 
Dental  Base  Metal  Alloys"  as  the 
propo!  ed  special  control  for  precious 
metal  i  illoys  (including  gold  based)  and 
base  n  etal  alloys,  respectively. 
Follov  ing  the  effective  date  of  any  final 
classif  cation  rule  based  on  this 
propo!  ed  rule,  any  firm  claiming 
exemp  tion  from  the  premarket 
notific  itipn  requirements  for  a  dental 
precio  xs  metal  or  base  metal  alloy 
covere  d  by  the  rule  will  need  to  address 
the  iss  aes  covered  in  the  appropriate 
specia  controls  guidance.  However,  the 
firm  n^ed  only  show  that  its  device 


meets 


the  recommendations  of  the 


guidai  ce  or  in  some  other  way  provides 


equivalent  assurances  of  safety  and 
effectiveness. 

Under  section  510(m)(l)  of  the  act, 
FDA  is  also  proposing  to  exempt  these 
devices  from  premarket  notification. 
The  agency  has  determined  that  a  510(k) 
is  not  necessary  to  assure  the  safety  and 
effectiveness  of  these  devices. 

IV.  Risks  to  Health 

FDA  has  identified  the  following  risks 
to  health  associated  with  these  devices: 
Device  failiire,  adverse  tissue  reaction, 
and  improper  use. 

A.  Device  Failure 

The  mechanical  properties  of  precious 
and  base  metal  casting  alloys,  and 
solders  and  porcelain-fused-to-metal 
(PFM)  alloys  may  be  insufficient  to 
support  the  required  loads  and  lead  to 
device  failure.  Some  alloy  compositions 
used  in  base  metal  casting  alloys  and 
solders,  may  be  susceptible  to  corrosion, 
which  can  lead  to  device  failure. 
Porcelain  in  PFM  alloys  may  deform, 
crack,  and  debond  fit)m  the  metal 
because  of  incompatibilities  leading  to 
device  failure.  Device  failure  will  result 
in  ineffective  treatment,  revision,  and 
possibly  minor,  temporary  impairment 
for  the  patient. 

B.  Adverse  Tissue  Reaction 

Some  alloy  compositions,  especially 
those  containing  nickel,  as  pertaining  to 
base  metal  casting  alloys  and  solders, 
may  not  be  biocompatible.  Poor 
biocompatibility  may  result  in  adverse 
tissue  reaction. 

C.  Improper  Use 

Inadequate  labeling  may  result  in 
improper  use.  Improper  use  may  result 
in  ineffective  treatment  and  may  cause 
minor  temporary  impairment  for  the 
patient. 

V.  Special  Controls 

FDA  believes  that,  in  addition  to 
general  controls,  the  class  II  special 
controls  guidance  documents  entitled 
"Class  II  Special  Controls  Guidance: 
Dental  Precious  Metal  Alloys"  and 
"Class  II  Special  Controls  Guidance 
Document:  Dental  Base  Metal  Alloys" 
are  adequate  controls  to  address  the 
risks  to  health  described  in  section  IV  of 
this  document.  The  class  II  special 
controls  guidance  documents  provide 
information  on  how  to  control  the  risks 
to  health  of  device  failiu-e,  adverse 
tissue  reaction,  and  improper  use,  by 
identifying  FDA-recognized  consensus 
standards  and  labeling  that  wil  mitigate 
risks  to  health  included  in  the 
guidances. 

The  consensus  standards  provide 
minimum  mechanical  properties  to 
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address  the  risks  of  device  failure. 
Adherence  to  the  recommended 
standards  can  mitigate  the  risk  of  device 
failure,  e.g.,  PFM  deforming,  cracking, 
or  debonding  because  of 
biocompatibility. 

Another  consensus  standard 
identified  in  the  special  controls 
guidance  recommends  biocompatibility 
testing.  Adherence  to  this  standard  can 
mitigate  the  risk  of  adverse  tissue 
reaction  by  ensuring  that  the  device 
materials  are  sufficiently  biocompatible 
for  use  as  permanent  implants. 

The  labeling  information  provided  in 
the  guidance  dociunents  addresses  the 
risk  of  improper  use  by  recommending 
that  manufacturers,  in  addition  to 
complying  with  the  general  labeling 
provisions  of  21  CFR  part  801,  include 
indications  for  use  and 
contraindications  for  individuals  with 
nickel  hypersensitivity  in  their  labeling. 

FDA  believes  that  premarket 
notification  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices  and, 
therefore,  is  giving  notice  of  its  intent  to 
exempt  the  devices  from  that 
requirement  if  the  recommendations  of 
the  special  controls  guidemce  are  met. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice  of 
availability  of  the  draft  guidance 
dociunents  that  would  serve  as  the 
special  controls  for  these  devices. 

VI.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.].  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  nde  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
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Executive  order  and  so  is  not  subject  to 
review  jmder  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  purpose  of  this  proposed 
rule  is  to  designate  a  special  control  for 
these  devices.  FDA  has  designated 
guidance  documents  as  the  special 
controls.  FDA  believes  that 
manufactiu^rs,  including  small 
manufactiuers,  are  already  substantially 
in  compliance  with  the 
recommendations  in  the  guidance 
documents  and  they  will  not  add 
substantially  to  the  information 
manufacturers  presently  submit.  FDA, 
therefore,  believes  that  the  rule  will 
impose  no  significant  economic  implact 
on  any  small  entities.  The  agency, 
therefore,  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  hi  addition, 
this  proposed  rule  will  not  impose  costs 
of  $100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate  and, 
therefore,  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Vm.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

IX.  Submission  of  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  proposed  rule. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

X.  Proposed  Implementation  Plan 

FDA  proposes  that  any  final 
regulation  that  may  issue  based  on  this 
proposal  become  effective  30  days  after 
its  date  of  publication  in  the  Federal 
Register.  Following  the  effective  date  of 
a  final  rule  exempting  the  device, 
manufacturers  of  dental  precious  metal 
alloy  and  base  metal  alloy  devices  will 
need  to  address  the  issues  covered  in 


these  special  controls  guidances. 
However,  the  manufacturer  need  only 
show  that  its  device  meets  the 
recommendations  of  the  gtiidance  or  in 
some  other  way  provides  equivalent 
assiuances  of  safety  and  effectiveness.  If 
manufactiuers  cannot  comply  with 
these  recommendations  or  equivalent 
measm-es,  they  will  not  be  exempt  from 
the  requirements  of  premarket 
notification  and  will  need  to  submit  a 
premarket  notification  and  receive 
clearance  for  their  device  prior  to 
marketing. 

List  of  Subjects  in  21  CFR  Part  872 

Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conmiissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  872  be  amended  as  follows: 

PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c,  360e, 
360),  371. 

2.  Section  872.1  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§872.1    Scope. 

***** 

(e)  Guidance  documents  in  this  part 
may  be  obtained  on  the  Internet  at  http:/ 
/www.fda.gov/cdrh/guidance.html. 

3.  Section  872.3060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3060    GoM-tMsed  alloys  and  prackMM 
metal  alloys  for  clinical  use. 

***** 

(b)  Classification.  Class  IT  (special 
controls).  The  special  control  for  these 
devices  is  FDA's  "Class  11  Special 
Controls  Guidance  Document:  Dental 
Precious  Metal  Alloys."  The  devices  are 
exempt  from  the  premarket  notification 
procediu^s  in  subpart  E  of  part  807  of 
this  chapter  subject  to  the  limitations  in. 
§  872.9.  (See  §  872.1(e)  for  availability  of 
guidance  information.) 

4.  Section  872.3710  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.3710    Base  metal  alloy. 

***** 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Dental 
Base  Metal  Alloys."  The  device  is 
exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter  subject  to  the  limitations  in 
§  872.9.  (See  §  872.1(e)  for  availability  of 
guidance  information.) 
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Dated:  October  2.  2003. 

Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  03-29739  Filed  11-28-03;  8:45  am] 

BMJJNQ  CODE  41MI-01-S 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  50 
RIN 1506-AB07 

Tarroriam  Riak  Inauranca  Program; 
Initial  Cialma  Procaduraa 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  the 
Treasury  (Treasury)  is  issuing  this 
proposed  rule  as  part  of  its 
implementation  of  Title  I  of  the 
Terrorism  Risk  Insurance  Act  of  2002 
(the  Act).  That  Act  established  a 
temporary  Terrorism  Risk  Insurance 
Program  (Program)  under  which  the 
Federal  Government  will  share  the  risk 
of  insured  loss  from  certified  acts  of 
terrorism  with  commercial  property  and 
casualty  insurers  until  the  Program 
sunsets  on  December  31,  2005.  This 
proposed  rule  contains  procedures  for 
filing  claims  for  payment  of  the  federal 
share  of  compensation  for  insured  losses 
under  the  Program  and  incorporates 
statutory  conditions  for  federal 
payfflent.  In  particular,  the  proposed 
rule  addresses  requirements  for  loss 
certification  and  associated 
recordkeeping  requirements;  provides 
guidance  on  what  is  payable  as  the 
federal  share  of  insured  losses;  and  sets 
forth  requirements  for  investigating  and 
auditing  claims  under  the  Program.  The 
rule  generally  builds  upon  previous 
interim  guidances  and  final  rules  issued 
by  Treasury,  particularly  in  areas 
involving  definitions  and  disclosure 
requirements.  This  proposed  rule  is  the 
fourth  in  a  series  of  regulations  Treasury 
has  issued  to  implement  the  Act. 
DATES:  Written  comments  may  be 
submitted  on  or  before  December  31, 
2003. 

ADDRESSES:  Submit  comments  by  e-mail 
to  triacomihents@do.treas.gov  or  by 
mail  (if  hard  copy,  preferably  an  original 
and  two  copies)  to:  Terrorism  Risk 
Insurance  Program,  Public  Comment 
Record,  Suite  2100,  Department  of  the 
Treasury,  1425  New  York  Ave.,  NW., 
Washington,  DC  20220.  All  comments 
should  be  captioned  with  "Proposed 
Rule  on  Claim  Procedures".  Please 
include  your  name,  affiliation,  address, 
e-mail  address  and  telephone  number  in 
your  comment.  Comments  will  be 


availab  le  for  public  inspection  by 
appoin  tment  only  at  the  Reading  Room 
of  the  Treasury  Library.  To  make 
appoiiAments,  call  (202)  622-0990  (not 
a  toll-fi  ee  nimiber). 


FOR 

David 
Howarti 


FU  tTHER  I 


I  INFORMATION  CONTACT: 

!  ^rummond,  Legal  Counsel; 
Leikin,  Senior  Insurance 
Advise  r;  C.  Christopher  Ledoux,  Senior 
Attomi  »y;  Terrorism  Risk  Insurance 
Progra^  (202)  622-6770  (not  a  toll-free 
numbe  r). 

SUPPLE  MBNTARY  INFORMATION: 

I.  Back  ^und 

On  ^  ovember  26,  2002,  the  President 
signed  into  law  the  Terrorism  Risk 
Insurai  ice  Act  of  2002  (Pub.  L.  107-297, 
116  St^t.  2322)  (the  Act).  The  Act  was 
effecti^je  immediately.  The  Act's 
purpos  as  are  to  address  market 
disrupt  ions,  ensure  the  continued 
widesj:  read  availability  and 
afforda  lility  of  commercial  property 
.and  cai  ualty  insurance  for  terrorism 
risk,  ai  d  to  allow  for  a  transition  period 
for  the  private  markets  to  stabilize  and 
build  c  apacity  while  preserving  State 
insiu-ai  ce  regulation  and  consumer 
protect  ions. 

Title  I  of  the  Act  establishes  a 
tempoi  ary  federal  program  of  shared 
public  md  private  compensation  for 
insure<  commercial  property  and 
casual!  y  losses  resulting  from  an  act  of 
terroris  m  which,  as  defined  by  the  Act, 
is  certi  ied  by  the  Secretary  of  the 
Treasu  y,  in  concurrence  with  the 
Secreti  ry  of  State  and  the  Attorney 
General.  The  Act  authorizes  Treasiuy  to 
administer  and  implement  the 
Terrori  sm  Risk  Insurance  Program  (the 
Prograj  a),  including  the  issuance  of 
regulat  ons  and  procedures.  The 
Prograi  a  provides  a  three-year  federal 
reinsu]  ance  backstop  for  insured  losses 
from  aj »  act  of  terrorism  imtil  the 
Prograi  n  ends  on  December  31,  2005. 

Each  entity  that  meets  the  Act's 
definit  on  of  insurer  (well  over  2000 
firms) :  nust  participate  in  the  Program. 
The  an  lount  of  federal  payment  for  an 
insurei  loss  resulting  from  an  act  of 
terrorii  m  is  to  be  determined,  based 
upon  t  le  insurance  company 
deduct  bles  and  excess  loss  sharing  with 
the  Fe«  eral  Government,  as  specified  by 
the  Ac  and  the  implementing 
regulal  ions.  An  insurer's  deductible 
increai  es  each  year  of  the  Program, 
thereby  reducing  the  Federal 
Government's  share  of  compensation  for 
insiu^i  1  losses  each  year  until  the 
Progra  n  expires.  An  insurer's 
deduci  ible  is  calculated  based  on  the 
value  «  f  direct  earned  premiums 
collect  3d  over  certain  statutory  periods. 
Once  a  q  insurer  has  met  its  individual 


deductible,  the  federal  payments  cover 
90  percent  of  the  insured  losses  above 
the  deductible,  subject  to  an  industry- 
aggregate  limit  of  $100  billion. 

The  Act  gives  Treasury  authority  to 
recoup  federal  pa)mients  made  under 
the  Program  through  policyholder 
surcharges,  up  to  a  maximum  annual 
limit.  The  Act  reduces  the  Federal  share 
of  compensation  for  insured  losses  that 
have  been  covered  under  any  other 
federal  program.  The  Act  also  contains 
provisions  designed  to  manage  litigation 
arising  from  or  relating  to  a  certified  act 
of  terrorism.  Section  107  of  the  Act 
creates  an  exclusive  federal  cause  of 
action,  provides  for  claims 
consolidation  in  federal  court,  and 
contains  a  prohibition  on  federal 
payments  for  punitive  damages  under 
the  Program.  The  Act  provides  the 
United  States  with  the  right  of 
subrogation  with  respect  to  any 
payment  or  claim  paid  by  the  United  = 
States  imder  the  Program. 

n.  Previous  Rulemaking 

This  proposed  rule  is  the  latest  in  a 
series  of  rules  issued  by  Treasury  under 
the  Act.  In  implementing  the  Program, 
Treasury  has  sought  to  achieve  several 
goals.  First,  an  effort  has  been  made  to 
implement  the  Act  in  a  transparent  and 
effective  maimer  that  treats  comparably 
those  insurers  required  to  participate  in 
the  Program  and  that  provides  necessary 
information  to  policyholders  in  a  useful 
and  efficient  manner.  Second,  Treasury 
seeks  to  rely  as  much  as  possible  on  the 
State  insurance  regulatory  structiu'e.  In 
that  regard,  Treasury  is  closely 
coordinating  with  the  National 
Association  of  Insurance  Conunissioners 
(NAIC)  in  implementing  all  aspects  of 
the  Program.  Third,  to  tihe  extent 
possible  within  statutory  constraints. 
Treasury  seeks  to  allow  insurers  to 
participate  in  the  Program  in  a  manner 
consistent  with  their  normal  course  of 
business.  Finally,  given  the  temporary 
and  transitional  nature  of  the  Program, 
Treasury  is  guided  by  the  Act's  goal  for 
insurers  to  develop  thefr  own  capacity, 
resources  and  mechanisms  for  terrorism 
risk  insurance  coverage  when  the 
Program  expires. 

To  assist  insurers,  policyholders  and 
other  interested  parties  in  complying 
with  immediately  applicable  and  time- 
sensitive  requfrements  of  the  Act  prior 
to  the  issuance  of  regulations,  Treasury  • 
issued  interim  guidance  in  four  separate 
notices  on  December  3  and  18,  2002  and 
on  January  22  and  March  25,  2003. 
Treasury  publicly  released  these  interim 
guidance  notices  on  its  Program  Web 
site  http://www.Treasury.gov/trip  and 
published  each  notice  in  die  Federal 
Register  [67  FR  76206  (December  11. 
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2002);  67  FR  78864  (Dec.  18.  2002);  68 
FR  4544  (Jan.  29.  2003);  68  FR  15039 
(Mar.  27,  2003)].  The  interim  guidances 
addressed  several  issues  requiring 
clarification  of  immediately  applicable 
provisions,  including  provisions  dealing 
with  statutory  disclosure  obligations  of 
insurers;  requirements  to  make  available 
terrorism  risk  insurance;  the  meaning  of 
direct  earned  premium  for  commercial 
property  and  casualty  insurance; 
categories  of  insurers  required  to 
participate  in  the  Program;  and  the 
scope  of  the  term  insured  loss  under  the 
Act. 

In  addition  to  interim  guidance. 
Treasury  has  published  two  interim 
final  rules  and  a  proposed  rule  that  have 
now  been  issued  as  final  rules.  Treasury 
published  the  first  regulation 
implementing  the  Act  on  February  28, 
~2003  (68  FR  9804)  as  an  interim  final 
rule.  That  interim  final  rule  was  revised 
and  published  as  a  final  regulation  on 
July  11,  2003  (68  FR  41250).  Now 
Subpart  A  of  part  50  in  Title  31  of  the 
Code  of  Federal  Regulations,  this 
rulemaking  covers  the  purpose  and 
scope  of  the  Program,  key  definitions 
and  certain  general  provisions.  A 
technical  revision  to  the  final  rule 
dealing  with  the  definition  of  direct 
earned  premium  was  subsequently 
published  on  August  13,  2003  (68  FR 
48280). 

On  April  18,  2002  (68  FR  19302) 
Treasury  published  a  second  interim 
final  rule.  Among  other  things,  this  rule 
dealt  with  requirements  governing 
disclosures  that  insurers  must  maike  to 
policyholders  as  a  condition  for  federal 
payment  under  the  Act  and 
requirements  that  insurers  make 
available  terrorism  coverage  in  their 
commercial  property  and  casualty 
insiuBUce  policies.  The  interim  final 
rule  created  new  Subparts  B  and  C  of  31 
CFR  part  50.  The  interim  final  rule  was 
revised  and  published  as  a  final  rule  on 
October  17,  2003  (68  FR  59720). 

Finally,  Treasury  published  a 
proposed  rule  on  April  18,  2003  to 
address  issues  involving  State  residual 
market  insiuance  entities  and  State 
workers  compensation  funds  as  required 
by  section  103(d)(1)  of  the  Act  (68  FR 
19309).  The  proposed  rule  clarified 
characteristics  of  a  residual  market 
mechanism  that  define  it  as  an 
"insurer",  established  guidelines  for 
computing  "direct  earned  premium" 
and  continued  the  waiver  of  the  Act's 
requirements  related  to  disclosure.  The 
proposed  rule  was  revised  and 
published  as  a  final  rule  on  October  17, 
2003.(68  FR  59715).  The  final  rule  made 
minor  revisions  to  the  proposed  rule 
and  set  forth  disclosiue  requirements  for 
residual  market  mechanisms. 


m.  The  Proposed  Rule 

This  proposed  rule  would  add 
Subparts  F  and  G  to  Part  50.  which 
comprises  Treasmy's  regulations 
implementing  the  Act.  It  also  proposes 
to  amend  the  definition  of  "insured 
loss"  in  §  50.5(e)  of  Subpart  A. 

A.  Overview 

Section  103(a)(2)  of  the  Act  requires 
the  Secretary  of  the  Treasiuy  to 
administer  the  Program  and  pay  the 
Federal  share  of  compensation  for 
insured  losses.  The  proposed  rule 
would  establish  requirements  for 
insiners  to  follow  in  obtaining  payment 
of  the  Federal  share  of  compensation  for 
insiu-ed  losses  from  a  terrorist  event. 
The  proposed  rule  is  designed  to  reflect 
best  practices  of  reinsurers,  where 
applicable,  in  the  context  of  the  Act's 
text,  goals  and  purposes.  In  general,  the 
proposed  rule  describes  what  is  payable 
to  insurers  as  the  Federal  share  of 
compensation  and  then  follows  the 
sequence  of  the  process  for  paying 
reinsurance  claims.  Essentially,  the 
process  involves  gathering  information 
about  insured  losses  of  insurers  as 
defined  by  the  Act;  requiring  proof,  or 
certification,  that  an  insurer  has  met  the 
requirements  of  the  Act  as  a  condition  ' 
to  payment  of  the  Federal  share;  and 
making  payment  to  insm^rs  for  the 
Federal  share  of  compensation  for  their 
insured  losses.  The  proposed  rule  is 
modeled  on  customary  business 
practices  and  procedures  of  the 
reinsurance  industry  while 
implementing  the  statutory 
requirements  of  the  Act.  Treasury  seeks 
comment  on  all  aspects  of  the  proposed 
rule  fi-om  interested  persons  and 
entities. 

In  outlining  proposed  requirements 
for  insurers  to  obtain  payment  for 
insiu-ed  losses,  Treasury  seeks  to 
establish  operational  procedures  that 
emulate,  as  appropriate,  the  best 
practices  of  a  reinsurer.  In  this  proposed 
rule.  Treasury's  goal  is  to  be  able  to 
respond  quickly  to  insurer  claims  for 
payment  while  maintaining  appropriate 
financial  controls  so  that  taxpayer  funds 
are  protected.  To  the  extent  possible,  the 
information  that  will  be  required  fi'om 
insm-ers  already  exists  as  part  of  their 
current  process  for  administering  and 
managing  insurance  claims.  In  certain 
instances,  however,  the  Act  requires 
certifications  of  insurer  actions  that  may 
be  different  fi'om  customary  industry 
business  practices.  It  is  Treasury's 
objective,  to  obtain  the  information  and 
documentation  needed  to  administer  the 
Program,  while  avoiding  imdue  burdens 
on  insurers. 


The  proposed  rule  seeks  to  clarify  the 
amount  of  the  Federal  share  of 
compensation  payable  by  Treasury  and 
establish  certain  basic  operational 
requirements  to  implement  payment. 
Accordingly,  the  previous  definition  of 
"insured  loss"  is  amended  to  faciUtate 
clarification  of  items  compensable  as 
part  of  the  Federal  share.  In  addition  to 
this  proposed  rulemaking,  more  detailed 
operating  procedures  will  be  developed 
as  required.  Such  procedures  will  be 
posted  on  the  Treasury  Web  site  httpj 
/ www.Treasury.gov/trip.  For  the  present 
time,  Treasury  is  concentrating  on 
regulations  that  are  important  to  the 
initial  and  supplementary  reporting  and 
certification  of  insured  losses  and  the 
filing  of  claims  for  payment  of  the 
Federal  share  of  compensation.  This  is 
being  done  so  that  Treasury  and 
insurers  can  proceed  expeditiously 
should  a  certified  act  of  terrorism  occur. 
There  are  other  issues,  typically  those 
arising  at  later  stages  of  the  claims 
payment  process,  that  are  not  addressed 
in  the  proposed  rule.  For  example, 
payment  priorities  when  aggregate 
losses  constituting  the  Federal  share  of 
compensation  approach  the  statutory 
maximum  of  $100  billion  are  not 
included  as  part  of  this  rulemaking. 
These  and  other  issues  will  be  the 
subject  of  subsequent  rulemaking. 

B.  Description  of  Proposed  Rule 

The  major  provisions  of  the  proposed 
rule  are  as  follows: 

1.  The  Federal  Share  of 
Compensation.  The  proposed  rule 
generally  outlines  the  Act's 
requirements  and  conditions  for  federal 
payment.  A  critical  component  of  the 
calculation  of  the  Federal  share  of 
compensation  is  the  amount  of  insured 
losses  of  an  insurer.  The  proposed  rule 
thus  clarifies  elements  of  insured  losses 
that  are  compensable  by  amending  the 
current  definition  of  "insured  loss"  in 
§  50.5(e).  Following  customary  business 
practices  in  the  insurance  industry, 
Treasiuy  is  proposing  that  loss 
adjustment  expenses  allocable  to  a 
specific  underlying  loss  be  payable  as 
part  of  insured  losses.  Treasury  has  not 
included  losses  in  excess  of  policy 
limits  (known  commonly  as  XPL)  as 
insured  losses.  However,  comments  on 
why  the  Federal  Government  should 
consider  including  XPL  losses  are 
solicited  by  Treasiuy.  Since  the  Act 
specifically  excludes  compensation  for 
punitive  or  exemplary  damages,  these 
are  also  not  included  as  insijured  loss 
items. 

The  Federal  share  of  compensation 
payable  to  an  insurer  under  the  Program 
is  described  by  the  proposed  rule  as  90 
percent  of  that  portion  of  the  insurer's 
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insured  losses  that  exceed  its  insurer 
deductible  during  a  Program  Year, 
subject  to  specified  adjustments  and  the 
cap  of  $100  billion  as  provided  in  the 
Act.  The  proposed  rule  stipulates 
several  adjustments  in  calculating  the 
Federal  share  of  compensation.  First, 
the  proposed  rule  reduces  aggregate 
insured  losses  by  amounts  recovered  by 
insurers  for  salvage  and  subrogation. 
Treasury  expects  that  as  normal  good 
business  practice,  insurers  will  pursue 
salvage  and  subrogation  recoveries.  The 
proposed  rule  sets  forth  that  the  amount 
of  insured  losses  upon  which  the 
Federal  share  of  compensation  is 
calculated  be  reduced  by  such 
recoveries.  The  benefits  of  insurer 
recoveries  for  salvage  and  subrogation 
thus  inure  to  both  the  insurer  and  to  the 
Program. 

Tne  proposed  rule  also  specifies  two 
other  adjustments  that  will  be  made  to 
reduce  the  Federal  share  of 
compensation  otherwise  due  for  the 
insured  losses.  The  Act  requires  that  the 
Federal  share  of  compensation  for 
insured  losses  be  reduced  by  any 
duplicate  amount  of  compensation 
otherwise  provided  by  the  Federal 
Government  for  those  insured  losses. 
The  Act  recognizes  that  insurers'may 
have  other  sources  of  recovery  for  their 
insured  losses,  particularly  reinsurance 
agreements.  Should  the  amount  of  an 
insurer's  Federal  share  of  compensation 
fi-om  the  Program  and  the  amount  of 
recoveries  from  other  sources  exceed  the 
aggregate  amount  of  its  insured  losses  in 
a  Program  Year,  then  any  excess 
recovery  must  be  retiirned  to  Treasury. 
Excluded  from  this  requirement  are 
recoveries  from  a  reinsurer  pursuant  to 
an  agreement  whereby  an  insurer's 
obligation  to  repay  its  reinsurer  takes 
priority  over  its  obligation  to  repay 
Treasury. 

2.  Information  Gathering.  The  next 
stage  of  the  claims  process  under  the 
proposed  rule  involves  the  submission 
of  information  about  insured  losses  so 
that  Treasury  can  determine  the  extent 
of  its  obligation  to  pay  individual 
insurers  under  the  Act, 

a.  Initial  Notice.  As  the  "payer"  of 
Federal  compensation  for  insiu«d  losses 
from  acts  of  terrorism,  Treasiuy  is 
proposing  an  early  notification 
requirement  when  an  insurer  obtains 
information  indicating  its  insured  losses 
will  exceed  50%  of  its  insiuer 
deductible  as  defined  by  the  Act.  At  that 
time  Treasury  expects  the  insurer  to 
submit,  on  a  form  prescribed  by 
Treasury,  estimates  of  aggregate  losses 
forthe  Program  Year,  its  insurer 
deductible  and  the  Federal  share  of 
aggregate  losses,  as  well  as  to  designate 
the  person  who  will  make  required 


certific  ations  and  receive  Federal 
payme  its.  Such  information  will  assist 
in  antii  :ipating  funding  and  operational 
requin  ments.  Because  the  insurer 
deduct  ible  applies  collectively  to  all 
insure)  s  in  an  affiliated  group,  the 
notice  nust  include  the  designation  of 
a  singl  t  insurance  entity  to  coordinate 
the  sul  mission  of  required  reports  and 
documBntation  (including  the  Initial 
Notice),  make  required  certifications 
and  re<  eive  Federal  payments  on  behalf 
of  the  i  ffiliated  group. 

b.  Lc  ss  Reporting.  The  proposed  rule 
addresses  the  type  of  loss  information 
that  wttl  be  required  to  document 
insured  losses  when  an  insurer  seeks 
reimbu  rsement  from  Treasury  for  the 
Federa  share  of<:ompensation.  An 
Initial  Certification  of  Loss,  on  a  form 
prescri  jed  by  Treasury,  is  required 
when  i  isured  losses  first  exceed  the 
insm-ei  's  deductible.  If  the  insurer 
sustair  s  ongoing,  additional  insured 
losses,  aeriodic  Supplementary 
Certifi<  ations  of  Loss,  on  a  form 
prescri  led  by  Treasury,  must  be 
submit  ed.  These  Certifications  of  Loss 
will  be  used  by  Treasury  to  assess 
paymei  it  eligibiUty  for  the  Federal  share 
of  com  )ensation  and  compliance  with 
the  Ac  's  prerequisites  for  payment. 

(i)  Lx  ss  Bordereau.  The  primary 
vehiclt  for  gathering  information  about 
the  ins  ired  losses  of  an  insurer  is  a 
summ£  ry  report  of  loss  data  commonly 
known  in  the  reinsiu'ance  industry  as  a 
"bordereau".  A  bordereau  is  a 
managi  sment  report  of  basic  information 
about  i  n  insurer's  underlying  claims 
that,  in  the  aggregate,  constitute  the 
insure(  losses  of  the  insurer.  The 
border  lau  is  used  within  the 
reinsiu  ance  industry  to  track  insured 
losses  I  ind  otherwise  establish  the 
reinsu]  er's  obligation  to  pay  under  a 
reinsu]  ance  agreement.  "The  proposed 
rule  w(  (uld  require  insurers  to  provide 
Treasu  j  with  a  bordereau  that 
identif  es  insured  losses  by  Program 
Year,  b  y  industry  catastrophe  code  and 
by  line  of  business.  If  an  industry 
catastri  )phe  code  is  not  issued.  Treasury 
will  is:  ue  a  code  for  insurer  use.  It  is 
Treasu  ^r's  intent  to  coordinate  this  code 
with  aspropriate  industry  reporting 
organii  ations. 

In  tt  8  future.  Treasury  will  issue 
operat  ng  procedures  and  a  prescribed 
format  for  the  bordereau  in  its 
impleinentation  of  these  regulations.  For 
each  underlying  claim,  Treasury 
conten  plates  the  submission  of 
inform  ition  that  is  typical  of  a 
reinsu]  er's  requirements.  Such  basic 
inform  ition  will  allow  Treasury  to 
expedi  iously  handle  and  provide 
pa)mie  it  for  claims  under  the  Program. 
Certciii  data  will  be  sought  for  claim 


identification  and  coverage 
determination,  such  as  claim  number, 
insured  name,  state  code  for  the  location 
of  the  loss,  date  of  loss,  policy  effective 
date  and  length  of  term.  Other  data  will 
assist  in  the  assessment  of  the  insurer's 
claim,  such  as  policy  limits.  And 
finally,  certain  data  are  simply  basic^o 
the  insurer's  claim,  such  as  the  loss  and 
allocated  loss  adjustment  expenses  paid, 
amounts  reserved  for  those  expenses 
and  amounts  recovered  through  salvage 
and  subrogation. 

(ii)  Other  Information.  The  forms  to 
be  preseribed  by  Treasury  will  also  seek 
loss-related  information  that  is  required 
by  specific  provisions  of  the  Act.  As 
previously  noted,  section  103(g)(2)  of 
the  Act  recognizes  that  insurers  may 
have  other  reinsurance  recoveries  for 
their  insured  losses.  However,  the  Act 
requires  that  the  Federal  share  of 
compensation  from  Treasury  and 
amounts  recovered  from  other  sources  ^ 
cannot  exceed  the  aggregate  amoimt  of 
the  insurer's  insured  losses  in  any 
Program  Year.  Thus,  Treasury  will 
require  insurers  to  indicate  on  the 
bordereau  whether  an  underlying  claim 
could  or  does  have  other  reinsurance 
recoverable.  As  part  of  the  loss 
certification  and  bordereau  information 
reported,  an  insurer  would  also  report 
total  reinsurance  recoveries  from  other 
sources.  This  will  provide  the  Treasury 
with  an  early  notification  that  other 
reinsurance  exists. 

Section  107(a)(5)  of  the  Act  provides 
that  pimitive  damage  amounts  may  not 
be  included  as  insured  losses.  Thus, 
Treasury  will  require  such  amounts  to 
be  reported  with  an  underlying  claim  on 
the  bordereau  for  appropriate 
adjustment  of  the  amount  claimed  from 
the  Program. 

Finally,  section  103(e)(1)(B)  of  the  Act 
requires  the  reduction  of  the  Federal 
share  of  compensation  for  insured  losses 
under  the  Program  by  the  amounts 
provided  by  the  Federal  Government 
through  any  other  program  for  those 
same  losses.  Accordingly,  insurers  will 
be  required  to  inquire  of  each  of  their 
claimants  whether  or  not  the  claimant 
received  any  duplicate  recovery  from 
any  other  Federal  source  and  to  report 
that  amount  on  the  bordereau  with  the 
underlying  claim. 

3.  Compliance  Certifications.  The 
proposed  rule  also  addresses  various 
written  certifications  the  Act  requires  as 
a  condition  for  pa)rment  of  the  Federal 
share.  Specific  statements  certifying 
actions  by  the  insurer  as  required  by  'the 
Act  will  be  included  as  part  of  each 
Certification  of  Loss.  Section  103(bj(2) 
of  the  Act  states  that  no  payment  may 
be  made  to  an  insurer  for  a  covered 
insured  loss  unless  "the  insurer 
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provides  clear  and  conspicuous 
disclosure  to  the  policyholder  of  the 
premium  charged  for  insiued  losses 
covered  by  the  Program  and  the  Federal 
share  of  compensation  for  insured  losses 
under  the  Program."  This  requirement 
has  been  addressed  in  the  previously 
issued  Treasury  regulations  at  §§  50.10 
through  50.19  and  will  be  a  formal 
requirement  in  submitting  a  claim  for 
the  Federal  share  of  compensation  for 
an  insured  loss.  Treasury  anticipates 
that  an  executive  officer  of  the  insurer 
will  provide  this  written  certification  for 
all  underlying  claims  submitted  on  the 
bordereau,  both  with  the  Initial 
Certification  of  Loss  and  with  any 
Supplementary  Certifications  of  Loss. 

Section  103(c}  of  the  Act  also  requires 
that  through  December  31,  2004,  an 
entity  meeting  the  definition  of  an 
insurer  under  this  Program  "(A)  shall 
make  available,  in  all  of  its  commercial 
property  and  casualty  insurance 
policies,  coverage  for  insured  losses; 
and  (B)  shall  make  available  property 
and  casualty  insurance  coverage  for 
insiu-ed  losses  that  does  not  differ 
materially  from  the  terms,  amounts,  and 
other  coverage  limitations  applicable  to 
losses  arising  from  events  other  than 
acts  of  terrorism".  This  requirement  has 
also  been  addressed  in  the  previously 
issued  Treasiuy  regulations  at  §§  50.20 
through  50.24.  The  Initial  and  each 
Supplementary  Certification  of  Loss  will 
include  a  certification  that  this 
availability  requirement  has  been  met. 
Although  this  is  not  a  statutory 
condition  for  payment,  Treasury 
believes  it  is  necessary  to  effectively 
administer  and  implement  the  Program. 

Finally,  the  Act  requires  that  insiuers 
absorb  a  specified  level  of  insured 
losses,  or  an  insurer  deductible,  before 
receiving  reimbursement  for  the  Federal 
share  of  compensation  for  insured 
losses.  To  facilitate  the  administration 
of  this  provision,  the  Initial  Certification 
of  Loss  requires  an  insurer  to  certify  the 
amount  of  its  direct  earned  premiiun, 
along  with  the  calculation  of  its  insurer 
deductible.  The  proposed  rule  provides 
that,  at  the  option  of  the  insurer,  this 
statement  and  supporting 
documentation  can  be  submitted  along 
with  the  Initial  Notice  of  Insured  Loss 
instead  of  being  provided  in 
conjunction  with  the  Initial  Certification 
of  Loss.  This  is  allowed  so  that  the 
amount  of  the  insiirer's  deductible  can 
be  on  file  wi.th  the  Program  to  expedite 
the  processing  of  the  insiuer's  Initial 
Certification  of  Loss.  Treasury  will 
prescribe  a  schedule  or  attachment  to 
the  Initial  Notice  of  Insured  Loss  and 
the  Initial  Certification  of  Loss  forms  for 
the  calculation  and  certification  by  an 
insurer  of  its  direct  earned  premiiun  and 


resulting  insurer  deductible  based  on  its 
reporting  to  the  NAIC,  or  as  otherwise 
appropriately  reported. 

4.  Paying  the  Federal  Share.  The  final 
stage  in  the  claim  process  addressed  by 
Treasury  in  the  proposed  rule  is  to  make 
payment  as  provided  by  the  Act.  Once 
again,  the  proposed  rule  generally 
follows  payment  practices  and 
procedures  used  in  the  reinsiuance 
industry. 

a.  Payment  Process.  Treasvuy  is 
proposing  that  it  will,  upon  receiving 
the  required  documentation,  promptly 
provide  payment.  If  Treasury  makes 
payments  before  the  total  amount  of 
insured  losses  are  known,  such 
payments  will  be  subject  later  to 
adjustment  based  on  any  overpayment 
or  underpayment.  If  the  total  amount  of 
insured  losses  to  be  paid  by  the  insurer 
or  the  amount  of  Federal  compensation 
payable  by  Treasury  has  not  been  finally 
determined  when  the  Initial 
Certification  of  Loss  has  been  filed,  the 
normal  procedure  to  be  followed  is  that 
the  insurer  will  file  Supplementar\- 
Certifications  of  Loss  on  a  monthly 
basis.  If  monthly  reporting  is 
inappropriate  in  a  particular  case,  then 
Treasury  may  determine  a  more  suitable 
schedule  to  be  worked  out  with  the 
insurer.  In  either  situation,  on  the  basis 
of  each  Supplementary  Certification  of 
Loss  thereafter.  Treasury  or  the  insurer, 
as  the  case  may  be,  shall  pay  the  balance 
due.  It  is  proposed  that  any 
overpayment  to  an  insurer  will  either  be 
offset  from  futiue  payments  or  due  to 
Treasury  within  45  days  of  the  reporting 
of  the  overpayment. 

Because  the  Act  requires  insurance 
entities  within  an  affiliated  group  to  be 
treated  as  a  single  entity  in  determining 
the  insurer  deductible.  Treasury  is 
proposing  that  all  payments  will  be 
made  to  a  single  insurance  entity  within 
an  affiliated  group.  This  entity  will  be 
identified  by  the  affiliated  group  and 
designated  on  the  Initial  Notice  of  Loss. 
The  proposed  rule  also  requires  that 
insurers  within  the  affiliated  group 
assign  their  rights  to  payment  from 
Treasury  to  the  single  insurance  entity. 
Failure  to  make  such  assigmnent  may  be 
grounds  for  Treasury  withholding  an 
affiliate  insurer's  share  of  Federal 
compensation  under  the  Program. 

b.  Audits  and  Records.  If  a  certified 
act  of  terrorism  occurs,  it  will  be  the 
objective  of  the  Treasury  to  reimbiu^e 
insurers  according  to  the  Act  as  soon  as 
possible  following  receipt  of  the  Initial 
Certification  of  Loss  and  supporting 
documentation.  The  proposed  rule 
requires  insiuers  to  retain  all  records 
and  files  pertaining  to  the  handling  and 
settlement  of  claims,  including 
electronic  documents  and  data,  for 


subsequent  financial  and  claims  audits. 
This  is  because  Treasury  and/or  its 
appointed  designee(s)  will  need  to  have 
access  to  pertinent  books,  files, 
agreements  and  records  which  support 
the  Certifications  of  Loss  previously 
submitted.  Insurer  records  should  be 
retained  for  a  minimum  of  three  years 
following  the  conclusion  of  the  policy 
year  for  premium  information  and  for  a 
minimum  of  five  years  following  the 
final  adjustment  of  each  individual 
claim. 

c.  Fraud  and  Civil  Penalties.  One  of 
the  conditions  for  Federal  payment 
under -section  103(b)  of  the  Act  is  that 
the  insurer  "processes  the  claim  for  the 
insured  loss  in  accordance  with 
appropriate  business  practices,  and  any 
reasonable  procedures  that  the  Secretary 
may  prescribe."  The  proposed  rule 
provides  that  Treasury  may  deny 
eligibility  for  payment  of  the  Federal 
share  of  insured  losses  should  an 
insurer  intentionally  conceal  or 
misrepresent  any  material  fact  or 
circumstance,  engage  in  fraudulent 
conduct,  or  make  false  statements 
relating  to  participation  imder  the  Act. 
Fines,  civil  penalties  and  imprisonment 
under  applicable  Federal  laws  may  also 
apply. 

IV.  Procedural  Requirements 

Executive  Order  12866,  "Regulatory 
Planning  and  Review".  This  rule  is  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866, 
"Regulatory  Planning  and  Review."  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act.  Pursuant  to 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601  et.  seq.,  it  is  hereby  certified  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Treasury  is  required  to  pay  the  Federal 
share  of  compensation  to  insurers  for 
insured  losses  in  accordance  with  the 
Act.  A  condition  of  Federal  payment  is 
that  the  insurer  must  submit  to 
Treasury,  in  accordance  with 
procedures  established  by  Treasiuy,  a 
claim  for  payment  and  certain 
certifications.  The  proposed  rule  seeks 
to  emulate  loss  reporting  practices  in 
the  reinsurance  industry,  which 
insurers  already  follow  in  order  to  get 
payment  for  reinsurance,  thus 
minimizing  the  impact  on  all  insurers. 
The  Act  itself  requires  all  insurers 
receiving  direct  earned  premium  for  any 
type  of  property  and  casualty  insurance, 
as  defined  in  the  Act,  to  participate  in 
the  Program.  This  includes  all  insurers 
regardless  of  size  or  sophistication.  The 
Act  also  defines  property  and  casualty 
insurance  to  mean  commercial  lines 
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insurance  without  any  reference  to  the 
size  or  scope  of  the  insurer  or  the 
insured.  Accordingly,  any  economic 
impact  associated  with  the  proposed 
rule  flows  from  the  Act  and  not  the 
proposed  rule.  A  regulatory  flexibility 
analysis  is  thus  not  required. 

Paperwork  Reduction  Act.  The 
collection  of  information  (recordkeeping 
requirement)  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507(d).  The  forms  to  be  prescribed  by 
Treasury  will  be  the  subject  of  a  -- 
separate  submission  to  OMB  on  which 
the  public  will  be  provided  an 
opportunity  to  comment.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  OMB. 

Ol^anizations  and  individuals 
desiring  to  submit  comments 
concerning  the  collection  of  information 
in  the  proposed  rule  should  direct  them 
to  the  Desk  Officer  for  the  Department 
of  the  Treasury,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and^udget,  Washington, 
DC  20503  (preferably  by  Fax  to  202- 
395-6974,  or  by  e-mail  to 
jlackeyj@omb.eop.gov).  A  copy  of  the 
comments  should  also  be  sent  to 
Treasury  at  the  addresses  previously 
specified.  Comments  on  the  collection 
of  information  should  be  received  by 
December  31,  2003. 

Treasiuy  specifically  invites 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
mission  of  Treasury,  and  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
biuden  of  the  collections  of  information 
(see  below);  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collection;  (d)  ways  to 
minimize  the  burden  of  the  information 
collection,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  est|jnates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  maintain  the  information. 

The  collection  of  information  in  the 
proposed  rule  is  the  recordkeeping 
requirement  in  §  50.61.  The  information 
will  be  used  by  Treasury  (or  its 
designees)  to  audit  or  examine  claims  - 
for  Federal  payments  submitted  by 
insurers.  The  recordkeeping 
reqiurement  is  mandatory  for  any 
insurer  that  seeks  payment  of  a  Federal 
share  of  compensation. 


If  an  act  of  terrorism  is  certified  imder 
the  Ac ,  the  number  of  respondents,  if 
any,  w  11  be  determined  by  the  size  and 
nature  af  the  certified  act  of  terrorism. 
Because  of  the  extreme  uncertainty 
regarding  any  such  event,  a  "best 
estimate"  has  been  developed  based  on 
the  considered  judgment  of  Treasury. 
This  e^mate  has  100  insurers 
sustaining  insured  losses;  each  of  these 
insureflB  would  be  required  to  retain 
record^  concerning  100  claims.  Treasury 
believeb  that  the  records  that  insurers 
would  36  required  to  retain  under 
§  50.61  largely  duplicate  the  records  that 
insurer  s  would  normedly  retain  in  the 
course  af  processing  and  administering 
claims,  and  that  the  burden  associated 
with  th  B  proposed  mle  therefore  is 
minimi  1.  Accordingly,  Treasury 
estimates  that  the  proposed  rule  will 
imposa  5  minutes  of  burden  with 
respect  to  each  claim;  the  estimated 
annual  burden  per  recordkeeper  is 
therefore  8.33  hours  (100  claims  x  5 
minute  s)  and  the  estimated  total  annual 
burden  is  833  hours  (8.33  hours  x  100 
insurers)- 

List  of  tubjects  in  31  CFR  Part  50 

Terre  rism  risk  insurance. 

t  le  reasons  stated  above,  31  CFR 
is  proposed  to  be  amended  as 


For 
part  50 
follows : 


§50.5 


PART  SO— TERRORISM  RISK 
INSURi  ^NCE  PROGRAM 

1.  Th  B  authority  citation  for  part  50 
contini  es  to  read  as  follows: 

Authi^ty:  5  U.S.C.  301;  31  U.S.C.  321; 
3.  L.  107-297,  116  Stat.  2322  (15 
01  note). 


Title  I, 
U.S.C  6; 

2.  Reirise  §  50.5(e)  to  read  as  follows: 


lefinitions. 


(e)  In  sured  loss.  (1)  The  term  insured 
loss  me  ans  any  loss  resulting  from  an 
act  of  t(  rrorism  (including  an  act  of  war, 
in  the  c  ase  of  workers'  compensation) 
that  is  ( lovered  by  primary  or  excess 
proper!  y  and  casualty  insurance  issued 
by  an  ii  isurer  if  the  loss: 

(i)  0<  curs  within  the  United  States; 

(ii)  G  zcxiis  to  an  air  carrier  (as  defined 
in  49  U  S.C.  40102),  to  a  United  States 
flag  ves  sel  (or  a  vessel  based  principally 
in  the  I  [nited  States,  on  which  United 
States  i  icome  tax  is  paid  and  whose 
insurai  ce  coverage  is  subject  to 
regulation  in  the  United  States), 
regardless  of  where  the  loss  occurs;  or 

(iii)  ( iccurs  at  the  premises  of  any 
United  States  mission. 

(2)(i)  A  loss  that  occurs  to  an  air 
carrier  as  defined  in  49  U.S.C.  40102), . 
to  a  Un  ted  States  flag  vessel,  or  a  vessel 
based  f  rincipally  in  the  United  States, 


on  which  United  States  income  tax  is 
paid  and  whose  insurance  coverage  is 
subject  to  regulation  in  the  United 
States,  is  not  an  insured  loss  under 
section  102(5)(B)  of  the  Act  unless  it  is 
incurred  by  the  air  carrier  or  vessel 
outside  the  United  States. 

(ii)  An  insured  loss  to  an  air  carrier  or 
vessel  outside  the  United  States  under 
section  102(5)(B)  of  the  Act  does  not 
include  losses  covered  by  third  party 
insurance  contracts  that  are  separate 
from  the  insurance  coverage  provided  to 
the  air  carrier  or  vessel. 

(3)  The  term  insured  loss  includes 
loss  adjustment  expenses  inciured  by  an 
insurer  in  connection  with  insured 
losses  that  are  allocated  and  identified 
by  claim  file  in  insurer  records, 
including  expenses  incurred  in  the 
investigation,  adjustment  and  defense  of 
claims,  but  excluding  staff  adjuster 
salaries  and  any  allocations  of  other 
internal  instirer  expenses. 

(4)  The  term  insured  loss  does  not 
include: 

(i)  Pimitive  or  exemplary  damages 
awarded  or  paid  in  connection  with  the 
Federal  cause  of  action  specified  in 
section  107(a)(1)  of  the  Act.  The  term 
"punitive  or  exemplary  damages" 
means  damages  that  are  not 
compensatory  but  are  an  award  of 
money  made  to  a  claimant  solely  to 
punish  or  deter;  or 

(ii)  Extra  contractual  damages 
awarded,  or  obligations  paid  by  an 
insurer,  including  but  not  limited  to, 
punitive,  exemplary,  or  special 
damages,  or  damages  in  excess  of  policy 
limits. 
***** 

3.  New  Subparts  F  and  G  of  Part  50 
are  added  to  read  as  follows: 

Subpart  F— Claims  Procedures 

Sec. 

50.50  Federal  share  of  compensation. 

50.51  Adjustments  to  the  Federal  share  of 
compensation. 

50.52  Initial  Notice  of  Insured  Loss. 

50.53  Loss  certifications. 

50.54  Payment  of  Federal  share  of 
compensation. 

Subpart  F— Claims  Procedures 

§  50.50    Federal  share  of  compensation. 

(a)  General.  The  Treasury  will  pay  to 
insiu-ers  the  Federal  share  of 
compensation  for  insured  losses 
resulting  from  acts  of  terrorism  as 
provided  in-section  103  of  the  Act. 
Treasury  shall  determine  the  amount  of 
pa3rment  of  the  Federal  share  of 
compensation  based  upon  a 
determination  by  Treasury,  or  upon 
Treasiuy's  reservation  of  rights  and  a 
later  determination,  that: 
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(1)  The  insurer  is  an  entity  meeting 
the  requirements  of  §  50.5(f); 

(2)  The  insiuer's  insured  losses  as 
defined  in  §  50. 5  (e)  have  exceeded  its 
insurer  deductible  as  defined  in 

§  50.5(g); 

(3)  The  insurer  has  made  pajnment  of 
an  underlying  insiu'ed  loss  to  a  person 
who  had  suffered  the  insured  loss,  or  to 
a  person  acting  on  behalf  of  such 
person,  and  who  had  filed  a  claim  that 
was  not  fraudulent,  collusive,  made  in 
bad  faith  or  otherwise  dishonest; 

(4)  The  insurer  had  provided  a  clear 
and  conspicuous  disclosure  as  required 
by  §§  50.10  through  50.19; 

(5)  The  insurer  took  all  steps 
reasonably  necessary  to  properly  and 
carefully  investigate  the  imderlying 
insured  loss  and  otherwise  processed 
the  imderlying  loss  using  appropriate 
insurance  business  practices; 

(6)  The  insiued  losses  submitted  for 
payment  are  within  the  scope  of 
coverage  issued  by  the  insurer  for 
commercial  property  and  casualty 
insurance  as  defined  in  §  50.5(1);  and 

(7)  The  procedures  specified  in  this 
subpart  have  been  followed  and  all 
conditions  to  payment  have  been  met. 

(b)  Amount  payable.  The  Federal 
share  of  compensation  payable  to  an 
insurer  under  the  Program  shall  be  90 
percent  of  that  portion  of  the  insiuer's 
aggregate  insured  losses  that  exceed  its 
insurer  deductible  during  a  Program 
Year,  subject  to  any  adjustments  in 
§  50.51  and  the  cap  of  $100  billion  as 
provided  in  section  103(e)(2)  of  the  Act. 

§  50.51    Adjustments  to  the  Federal  share 
of  compensation. 

(a)  Aggregate  amount  of  insured 
losses.  The  aggregate  amount  of  insured 
losses  of  an  insurer  in  a  Program  Year 
used  to  calculate  the  Federal  share  of 
compensation  shall  be  reduced  by  any 
amounts  recovered  by  the  insurer  as 
salvage  or  subrogation  for  its  insured 
losses  in  the  Program  Year. 

(b)  Amount  of  Federal  share  of 
compensation.  The  Federal  share  of 
compensation  shall  be  adjusted  as 
follows: 

(1)  No  excess  recoveries.  For  any 
Program  Year,  the  sum  of  the  Federal 
share  of  compensation  paid  by  Treasury 
to  an  insurer  and  the  insurer's 
recoveries  for  insured  losses  from  other 
sources  shall  not  be  greater  than  the 
insurer's  aggregate  amount  of  insured 
losses  for  acts  of  terrorism  in  that 
Program  Year.  Amounts  recovered  for 
insured  losses  in  excess  of  an  insurer's 
aggregate  amount  of  insured  losses  in  a 
Program  Year  shall  be  repaid  to 
Treasury  within  45  days  after  the  end  of 
the  month  when  such  amounts  are 
received  by  the  insurer.  For  purposes  of 


this  paragraph,  amoimts  recovered  fitim 
a  reinsurer  pursuant  to  an  agreement 
whereby  the  reinsiu^r's  right  to  any 
excess  recovery  has  priority  over  the 
rights  of  Treasury  shall  not  be 
considered  a  recovery  subject  to 
repayment  to  Treasury. 

(2)  Reduction  of  amount  payable.  The 
Federal  share  of  compensation  due  an 
insiuer  for  insured  losses  shall  be 
reduced  by  any  amoimts  received  by  the 
insurer  or  an  insured  or  a  third  party 
suffering  the  underlying  loss  from  any 
other  Federal  programs  as  compensation 
for  those  insured  losses,  inclucUng,  but 
not  limited  to,  insurance,  assistance, 
grants  or  disaster  relief  from  the  Federal 
Government.  Each  insurer  shall  inquire 
of  each  of  its  claimants  whether  or  not 
duplicate  payments  for  insured  losses 
have  been  paid  from  other  Federal 
sources.  Such  amounts  shall  be  reported 
with  each  underlying  claim  on  the 
bordereau  specified  in  §  50.53(b)(1)  and 
the  total  amount  subtracted  from  the 
aggregate  amount  claimed  as  the  Federal 
share  of  compensation  for  insured 
losses. 

§  50.52    Initial  Notice  of  Insured  Loss. 

Each  insurer  shall  submit  to  Treasury 
an  Initial  Notice  of  Insured  Loss,  on  a 
form  prescribed  by  Treasury,  whenever 
the  insurer's  aggregate  insured  losses 
(including  reserves  for  "incurred  but  not 
reported"  losses)  within  a  Program  Year 
exceed  an  amount  equal  to  50  percent 
of  the  insurer's  deductible  as  specified 
in  §  50.5(g).  Insurers  are  advised  the 
form  for  the  Initial  Notice  of  Insured 
Loss  will  include  an  initial  estimate  of 
aggregate  losses  for  the  Program  Year.i 
the  amount  of  the  insurer  deductible 
and  an  estimate  of  the  Federal  share  of 
compensation  for  the  insurer's  aggregate 
insured  losses.  In  the  case  of  an 
affiliated  group  of  insurers,  the  form  for 
the  Initial  Notice  of  Insured  Loss  will 
include  the  name  and  address  of  a 
single  insurance  entity  within  the 
affiliated  group  that  will  serve  as  the 
single  point  of  contact  for  the  purpose 
of  providing  loss  and  compliance 
certifications  as  required  in  §  50.53  and 
for  receiving  payments  of  the  Federal 
share  of  compensation  in  accordance 
with  §  50.54(b).  An  insurer,  at  its  option, 
may  elect  to  include  with  its  Initial 
Notice  of  Insured  Loss  the  certification 
of  direct  earned  premium  required  by 
§  50.53(b)(3). 

§50.53    Loss  certifications. 

(a)  General.  When  an  insurer  has  paid 
aggregate  insured  losses  that  exceed  its 
insurer  deductible,  the  insurer  may 
make  claim  upon  Treasury  for  the 
payment  of  the  Federal  share  of 
compensation  for  its  insured  losses.  The 


insurer  shall  file  an  Initial  Certification 
of  Loss,  on  a  form  prescribed  by 
Treasury,  and  thereafter  such 
Supplementary  Certifications  of  Loss, 
on  a  form  prescribed  by  Treasury,  as 
may  be  necessary  to  receive  payment  for 
the  Federal  share  of  compensation  for 
its  insured  losses. 

(b)  Initial  Certification  of  Loss.  An 
insurer  shall  use  its  best  efforts  to  file 
the  Initial  Certification  of  Loss  with 
Treasury  within  45  days  following  the 
last  calendar  day  of  the  month  when  an 
insurer's  aggregate  insured  losses 
exceed  its  insurer  deductible.  Insurers 
are  advised  the  Initial  Certification  of 
Loss  will  include  the  following: 

(1)  A  bordereau,  on  a  form  prescribed 
by  Treasury,  that  includes  basic 
information  about  each  underlying 
insured  loss.  The  bordereau  will 
include,  but  may  not  be  limited  to: 

(i)  A  listing  of  each  underlying 
insured  loss  by  catastrophe  code  and 
line  of  business; 

(ii)  The  total  amount  of  reinsurance 
recovered  from  other  sources; 

(iii)  A  calculation  of  the  aggregate 
insured  losses  sustained  by  the  insurer 
above  its  insurer  deductible  for  the 
Program  Year;  and 

(iv)  The  amount  the  insurer  claims  as 
the  Federal  share  of  compensation  for 
its  aggregate  insured  losses. 

(2)  A  certification  that  the  insurer  is 
in  compliance  with  the  provisions  of 
section  103(b)  of  the  Act  and  this  part, 
including  certifications  that: 

(i)  The  insurer  has  paid  all  underlying 
claims  comprising  the  insured  losses 
listed  in  the  bordereau  provided 
pursuant  to  §  50.53(b)(1); 

(ii)  The  underlying  claims  for  insured 
losses  were  filed  by  persons  who 
suffered  an  insured  loss,  or  by  persons 
acting  on  behalf  of  such  persons; 

(iii)  The  underlying  claims  for  insured 
losses  were  processed  in  accordance 
with  appropriate  business  practices  and 
the  procedures  specified  in  this  subpart; 

(iv)  The  insurer  has  complied  with 
the  disclosure  requirements  of  §§  50.10 
through  50.19  for  each  underlying 
insured  loss  that  is  included  in  the 
amount  of  the  insiuer's  aggregate 
insured  losses;  and 

(v)  The  insurer  has  complied  with  the 
mandatory  availability  requirements  of 
§§  50.20  through  50.24. 

(3)  A  certification  of  the  amount  of  the 
insurer's  "direct  earned  premium"  as 
defined  in  §  50.5(d)',  together  with  the 
calculation  of  its  "insurer  deductible" 
as  defined  in  §  50.5(g)  (provided  this 
certification  was  not  submitted 
previously  with  Initial  Notice  of  Insured 
Loss  specified  in  §  50.52). 

(c)  Supplementary  Certification  of 
Loss.  If  the  total  amount  of  the  Federal 
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share  of  compensation  due  an  insurer 
for  insured  losses  under  the  Act  has  not 
been  detennined  at  the  time  an  Initial 
Certification  of  Loss  has  been  filed,  the 
insurer  shall  file  monthly,  or  on  a 
schedule  otherwise  determined  by 
Treasury,  Supplementary  Certifications 
of  Loss  updating  the  amoimt  of  the 
Federal  share  of  compensation  owed  for 
the  insurer's  insured  losses. 
Supplementary  Certifications  of  Loss 
will  include  the  following: 

(1)  A  bordereau  described  in 
§  50.53(b)(1);  and 

(2)  A  certification  as  described  in 
§  50.53(b)(2). 

(d)  Supplementary  information.  In 
additiop  to  the  information  required  in 
paragraphs  (b)  and  (c)  of  this  section. 
Treasury  may  require  such  additional 
supporting  documentation  as  required 
to  ascertain  the  Federal  share  of 
compensation  for  the  insured  losses  of 
any  insurer. 

(e)  Bordereau  defined.  For  purposes  of 
this  section,  a  "bordereau"  is  a  report  of 
basic  information  about  an  insurer's 
underlying  claims  that,  in  the  aggregate, 
constitute  the  insured  losses  of  the 
insurer. 

f  50.54    Payment  of  Federal  share  of 
compensation. 

(a)  Timing.  Treasury  will  promptly 
pay  to  an  insurer  the  Federal  share  of 
compensation  due  the  insurer  for  its 
insured  losses.  Payment  shall  be  made 
in  such  installments  and  on  such 
conditions  as  determined  by  the 
Treasury  to  be  appropriate.  Any 
overpayments  by  Treasury  of  the 
Federal  share  of  compensation  will  be 
offset  from  future  payments  to  the 
insurer  or  returned  to  Treasury  within 
45  days. 

(b)  Payee.  Payment  of  the  Federal 
share  of  compensation  for  insured  losses 
will  be  made  to  the  insurer  filing  the 
Initial  Notice  of  Loss  required  bv 

§  50.52.  In  the  case  of  an  affiliated  group 
of  insurers,  payment  of  the  Federal 
share  of  compensation  for  the  insured 
losses  of  the  affiliated  group  will  be 
made  to  the  single  insurance  entity 
designated  in  the  Initial  Notice  of  Loss 
to  receive  payment  on  behalf  of  the 
affiliated  group.  It  shall  be  the 
responsibility  of  the  single  insurance 
entity  to  distribute  payments  of  the 
Federal  share  of  compensation  as 
appropriate  to  affiliated  insurers  in  the 
group. 

(c)  Assignment  of  payments.  To 
facilitate  a  single  point  of  contact  for 
payment  of  the  Federal  share  of 
compensation  to  an  affiliated  group,  an 
insurer  within  an  affiliated  group  shall 
assign  its  rights  to  be  paid  amounts  due 
or  to  become  due  from  Treeisury  to  the 


single  insurance  entity  designated  to 
receive  payment  on  behalf  of  the 
affiliated  group.  The  failiu-e  to  make 
such  an  assignment  may  be  grounds  for 
Treasur '  to  withhold,  in  whole  or  in 
part,  pa;  'ment  of  the  Federal  share  of 
compen  iation  due  an  insurer. 

Subpart  G — Audit  and  investigative 
Procedutes 

.■50.60    AJudit  authority. 

50.61  Rfecordkeeping. 

50.62  E  igibility  for  Federal  share  of 
com]  lensation. 

Subparl  G— Audit  and  Investigative 
Procedires 

§50.60    ^udit  authority. 

The  S  jcretary  of  the  Treasury,  or  an 
representative,  shall  have 
all  books,  documents,  papers 

of  an  insurer  that  are 
to  amounts  paid  to  the  insurer 
Federal  share  of  compensation  for 
osses  for  the  purpose  of 
investigation,  confirmation,  audit  and 
examin£  tion. 


authorij  ed 
t<i 


recc  rds 


access 
and 

pertinei^ 
as  the 
insured 


§50.61    tlecordkeeplng. 

Each  i  nsurer  that  seeks  payment  of  a 
Federal  ihare  of  compensation  under 
subpart  '  ofihis  part  shall  retain  such 
records  is  are  necessary'  to  fully  disclose 
all  mate  ial  matters  pertinent  to  insured 
losses  ai  id  the  Federal  share  of 
compen  iation  sought  under  the 
Program ,  including,  but  not  limited  to, 
records   egarding  premiums  and 
insured  osses  for  all  commercial 
propertj  and  casualty'  insurance  issued 
by  the  ii  surer  and  information  relating 
to  any  ai  Ijustment  in  the  amount  of  the 
Federal  share  of  compensation  payable. 
Insurers  shall  maintain  detailed  records 
for  not  I  !ss  than  5  years  from  the 
terminal  ion  dates  of  all  reinsurance 
agreemehts  involving  commercial 
propertv  and  casualty  insurance  subject 
to  the  A  ;t.  Records  relating  to  premiums 
shall  be  retained  and  available  for 
review  f  jr  not  less  than  3  years 
followir  g  the  conclusion  of  the  policy 
year.  Re  ;ords  relating  to  underlying 
claims  s  lall  be  retained  for  not  less  than 
5  years   allowing  the  final  adjustment  of 
the  claii  i. 


§50.62 
compen 

(a)Ai^ 
receive 


Eligibility  for  Federal  share  of 
tion. 


insurer  may  be  ineligible  to 
layment  for  the  Federal  share  of 
compensation  for  insured  losses  under 
the  Act  1  ipon  a  determination  by 
Treasur  that  the  insurer: 

(1)  Int  jntionally  concealed  or  - 
misrepn  sented  any  material  fact  or 
circums  ance; 

(2)  En  ;aged  in  fraudulent  conduct;  or 

(3)  Mi  de  false  statements  relating  to 
participi  ition  under  the  Act  or  this  Part. 


(b)  An  insurer's  ineligibility  for 
payment  of  the  Federal  share  of 
compensation  shall  be  effective  as  of  the 
date  any  act  described  in  paragraph  (a) 
of  this  section  was  committed. 

(c)  Fines,  civil  penalties  and 
imprisonment  under  applicable  Federal 
laws  may  apj)ly  in  addition  to 
ineligibility  for  payment  of  the  Federal 
share  of  compensation. 

Dated:  November  12,  2003. 
Wayne  A.  Abemathy, 

Assistant  Secretary  of  the  Treasury. 

[PR  Doc.  03-29729  Filed  11-28-03;  8:45  am) 
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DEPARTMENT  OF  HOIMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docicet  No.  FEMA-D-7576] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  conunent  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURT>IER  INFORMATION  CONTACT: 

Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
FEMA,  500  C  Street  SW.,  Washington. 
DC  20472,  (202)  646-2903. 
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SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  BFEs,  together  with  the 
floodplain  management  criteria  required 
by  44  CFR  60.3,  are  the  minimum  that 
are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  conununity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federcil,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 


made  final,  &nd  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  envirorunental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  fi-om  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  BFEs  are  required 
by  tbe  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  tbe  NFIP.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulator>' 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 


that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procediu-e,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1 .  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Massachusetts 


City/town/county 


North  Reading 
(Town),  Mid- 
dlesex County. 


#Oepth  in  feet  above 

ground 

•Elevation  in  feet  (NGVD) 

•Elevation  in  feet  (NAVD) 


Existing 


Modified 


Martins  Brook  j  At  Park  Street 


I  At  outlet  of  Martins  Pond '83  *80 

Skug  River \  At  confluence  with  Martins  Pond 'Sa  *80 

Approximately  150  feet  upstream  of  the  •  *83  '84 
corporate  limits. 

Martins  Pond  j  At  its  outlet  into  Martins  Brook  'sa  *80 

At  confluence  of  Skug  River *83  'SO 

Bear  Meadow  At  Haverhill  Street None  *72 

Bfook  i  Approximately  1,125  feet  upstream  of  Ha-  '          None  *74 

'      verhill  Street. 
Maps  available  for  inspection  at  the  North  Reading  Town  Hall,  235  North  Street,  North  Reading,  Massachusetts. 

Send  comments  to  Mr.  James  P.  Muldoon,  Chairman  of  the  Town  of  North  Reading  Board  of  Selectmen,  North  Readinq  Town  HaH  235 
North  Street,  North  Reading,  Massachusetts  01864. 


•71 


•74 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated;  November  18,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-29793  Filed  11-28-03;  8;45  am] 
BILUNG  CODE  911&-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7574] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Seciurity. 


ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  and  proposed  BFE 
modiflcations  for  the  communities 
listed  below.  The  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 
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DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard 
Identification  Section,  Emergency 
Preparedness  and  Response  Directorate, 
FEMA,  500  C  Street  SW..  Washington, 
DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  FEMA 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  BFEs  and  modified 
BFEs  for  each  community  listed  below, 
in  accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  BFEs,  together  with  the 
floodplain  management  criteria  required 
by  44  CFR  60.3,  are  the  minimum  that 
are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
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The  coE  imunity  may  at  any  time  enact 
stricter  equirements  of  its  own,  or 
pursuar  t  to  policies  established  by  other 
Federal  state  or  regional  entities.  These 
propose  d  elevations  are  used  to  meet 
the  floo  Iplain  management 
require!  dents  of  the  NFIP  and  are  also 
used  to  :alculate  the  appropriate  flood 
insurem  ;e  premium  rates  for  new 
buildini  ;s  built  after  these  elevations  are 
made  fi  lal,  and  for  the  contents  in  these 
buildini  s. 

Natio  lal  Environmental  Policy  Act. 
This  pr<  posed  rule  is  categorically 
exclude  i  from  the  requirements  of  44 
CFRpait  10,  Environmental 
Consideration.  No  environmental 
impact  I  issessment  has  been  prepared.-^ 

Regul  itory  Flexibility  Act.  The 
Mitigatibn  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directomte  certifies  that  this  proposed 
rule  is  ekempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposep  or  modified  BFEs  are  required 
by  the  Flood  Disaster  Protection  Act  of 
1973,  4;  U.S.C.  4105,  and  are  required 
to  estab  ish  and  maintain  community 
eligibili  y  in  the  NFIP.  As  a  result,  a 
regulate  ry  flexibility  analysis  has  not 
been  pn  pared. 

Regul  itory  Classification.  This 
propose  i  rule  is  not  a  significant 


Source  of  flooding 


Locf  ion 


Beaverdam  Swamp 


Big  Branch  into  Beaverdam 
Swamp. 

Big  Branch  into  Monte 
Swamp. 

Big  Branch  into  Monte 
Swamp  Tributary. 


Big  Branch  into  Western 
Prong  Creek. 


Big  Creek  into  Lake 
Waccamaw. 


Big  Creek  into  Marlow 
BrarKh. 

Big  Creek  into  Marlow 
Branch  Tributary. 


At  the  confluence  with  Monti  \  Swamp 


Approximately    0.5    mile 

Clarendon  Road. 
At  the  confluence  with  Beav  srdam  Swamp 


regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  5i735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable.standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


#Depth  In  feet  above 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


NORTH  CAROLINA 
Columbus  County 


jpstream    of    Chadt)oum 


Approximately  900  feet  dowtistream  of  Railroad 
At  the  confluence  with  Mont*  Swamp  


Approximately  1.4  miles  upaream  of  MM  Ray  Road  .... 
At  the  confluence  with  Big  Branch  into  Monte  Swamp 

Approximately  0.8  mile  upetream  of  the  confluence 

wifli  Big  Branch  into  Mont0  Swamp. 
At  the  confluence  with  West^m  Prong  Creek 

Approximately   1,700  feet  Ijpstream   of  Greens   Mill 

Road.                              r 
At  the  confluence  with  Lake  l/Vaccamaw 


Approximately  860  feet  upstieam  of  Old  Lake  Road 
At  the  upstream  skje  of  N.C 


Approximately  0.5  mile  upstieam 
At  the  confluence  with  Big  ()eek 


905 


of  Big  Avenue 

Into  Martow  Branch 


None 

•48 

None 

•95 

None 

•81 

None 

•104 

None 

•38 

None 

•47 

None 

•44 

None 

•47 

None 

•74 

None 

•90 

None 

•43 

None 

•56 

None 

•27 

None 

•39 

None 

•28 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas),  Town 
of  Lake  Waccamaw 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 
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Source  of  flooding 


Big  Cypress  Swamp 

Big  Freshwater  Branch  ... 

Big  Pond  Branch  

B\ack  Creek 

Boggy  Branch 

Boggy  Hill  Branch 

Bogue  Swamp „ 

Brier  Creek 

Browders  Branch 

Brown  Marsh  Swamp 

Brown  Mill  Branch  

Butter  Branch 

Camp  Swamp , 

Camp  Swamp 

Trilxjtary  1  

Camp  Swamp 

Tributary  2  

Cedar  Branch  into  Soules 
Swamp. 

Cedar  Branch  into 
Beaverdam  Swamp. 

Cow  Branch 

Cowpen  Branch 


Location 


Approximately  1.0  mile  upstream  of  the  confluence 

with  Big  Creek. 
At  the  confluence  with  Seven  Creeks 

Approximately  0.9   mile   upstream   of   Ramsey   Ford 

Road 
At  tfie  confluence  with  Gapway  Swamp  

Approximately  1.0  mile  upstream  of  Peanut  Worely 

Road. 
At  the  confluence  with  Beaverdam  Swamp  

Approximately  500  feet  upstream  of  Mary  B.  White 

Road. 
At  the  confluence  with  Grissett  Swamp 

Approximately  1.0  mile  upstream  of  South  Joe  Brown 

Highway. 
At  the  confluence  with  Beaverdam  Swamp  and  Monte 

Swamp. 
Approximately  2.6  miles  upstream  of  OW  Tram  Road  .. 
At  the  confluence  with  Grissett  Swamp 

Approximately  0.7  mile  upstream  of  Old  Stake  Road  ... 
Approximately  1.0  mile  downstream  of  the  confluence 

of  Alligator  Branch. 
Approximately  0.8  mile  upstream  of  Unnamed  Road  .... 
At  the  County  boundary  

Approximately  1.1  miles  upstream  of  Haynes  Lennon 

Highway. 
At  ttie  confluence  with  Western  Prong  Creek 

Approximately  400  feet  upstream  of  Jordan  Road  

At  tfie  upstream  side  of  Red  Hill  Road 

At  the  confluence  of  Slades  Swamp 

Attf>e  confluence  with  Dunn  Swamp 

Approximately    1.8   miles    upstream    of   Williamsons 

Crossroad. 
At  the  confluence  with  Western  Prong  Creek 

At  the  downstream  skJe  of  James  B.  White  Highway  ... 
Approximately    920   feet   downstream    of   the    State 

txxjndary. 
Approximately  1,200  feet  downstream  of  Dulah  Road  .. 
Approximately   960   feet   downstream    of   the    State 

boundary. 

Approximately  1.7  miles  upstream  of  Dothan  Road  

At  the  confluence  with  Camp  Swamp 

At  Dothan  Road 

At  the  confluence  with  Soules  Swamp  

Approximately    250    feet    upstream    of    Chadboum 

Clarendon  Road. 
At  ttie  confluence  with  Beaverdam  Swamp 

Approximately  200  feet  upstream  of  Peakcock  Road  ... 
At  the  downstream  side  of  Williamsons  Crossroad 

Approximately  0.7  mile  upstream  of  Strawt>erry  Boule- 
vard. 
At  the  confluence  with  Bogue  Swamp 

Approximately  700  feet  upstream  of  Hallsboro  Road  .... 


#Depth  in  feet  atx>ve 

ground 

'  Elevation  in  feet  (NGVD) 

» Elevation  in  feet  (NAVD) 


Communities  affected 


Existing 


Modified 


ftone 
None 
None 
None 
None 
None 
None 
None 

None 

F«k>ne 

None 
None 

None 
•41 

None 
None 

None 

None 

None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 
•74 

None 

None 

None 


•35 
•30 
•42 
•80 
•104 
•60 
•85 
•80 

•99 

•48 

•56 
•80 

•90 
•42 

•64 
•85 

•101 

•70 

•82 
•70 

•70 
•77 

•95 

•  64 

•  71 

•  30 

•  44 

•  32 

•  41 

•  32 

•  37 

•  68 


•  67 

•  83 

•75 

•  98 

•  51 

•  57 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas),  Town 
of  Tabor  City. 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Cokjmbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Ar^is). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas) 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 
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Source  of  flooding 


Log  ition 


#Depth  in  feet  above 

ground 

'Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Creek  Branch 

Crooked  Run  Branch 

Curries  Branch  

Deep  Branch^ 

Dunn  Swamp 

Dunn  Swamp 

Tributary  1 

Dunn  Swamp 

Tributary  2  ^.. 

Dunn  Swamp 

Tributary  3  

Tributary  to  Dunn  

Swamp  TritHJtary  2 

Fivemile  Branch 

Friar  Swamp 

Qapway  Swamp 

Green  Branch 

Greenes  Branch 

Griffith  Branch  

Grissett  Swamp  „ 

Grissett  Swamp  Tributary 

Gum  Swamp 

Honey  Island  Swamp 


At  the  confluence  with  Slap  Swamp 


Approximately  0.4  mile  up^eam  of  East  Andrew  Jack- 
son Highway. 
At  the  confluence  with  GapWay  Swamp 


At  the  State  boundary  ... 

At  the  confluence  with  ButlAr  Branch 


Approximately  1.3  miles  upstream  of  James  B.  Wbite 

Highway. 
At  the  State  boundary  ... 


Approximately  0.5  mile  dovv  ristream  of  Savannah  Road 
At  the  confluence  with  Porti  ir  Swamp 

Approximately  0.9  mile  upsream  of  Bird  Cage  Road  ... 
At  the  confluence  with  Duni|  Swamp 


Approximately  1.3  miles  i^jstream  of  the  confluence 

with  Dunn  Swamp. 
At  the  confluence  with  Dun^  Swamp 


Approximately  200  feet  ups  ream  of  Braswell  Road 
At  the  confluence  with  Dunn  Swamp 


Approximately  400  feet  upf  ream  of  Strawt>erry  Boule- 
vard. 
At  the  confluence  with  Duni  i 


Approximately  650  feet  u|)stream  of  the  confluence 

with  Dunn  Swamp  Tribut)  ry  2. 
At  the  confluence  with  Soul  is  Swamp 

Approximately  400  feet  doiwnstream  of  Hubert  White 

Road. 
At  the  confluence  with  Big  ^reek 

Approximately  1 .4  miles  up$tream  of  OW  Lake  Road  ... 

Approximately  300  feet  downstream  of  Andrew  Jack- 
son Highway. 

Approximately  1.3  miles  (^stream  of  Sidney  Cherry 
Grove  Road. 

At  the  confluence  with  DunA  Swamp 


Approximately  1.1  miles  up  itream  of  Brasswell  Road  .. 
At  the  confluence  with  Wes  em  Prong  Creek 

Approximately  0.6  mile  upsi  ream  of  Silver  Spoon  Road 
At  the  confluence  with  Whilj  Marsh  


Approximately  0.4  mile  uf^tream 

White  Marsh. 
At  the  confluence  with 


Sev<n 


of  confluence  with 
Creeks 


Approximately  0.8  mile  upstream  of  Emerson  Church 

Road. 
At  ttie  confluence  with  Grisiett  Swamp 


Approximately  1.2  miles  upstream  of  Emerson  Church 

Road. 
At  the  confluence  with  Mode  Swamp 


Approximately  0.5  mile  ups  ream  of  Okl  Stake  Road  ... 
At  the  confluence  with  Juni|  ler  Creek 


None 

None 

None 

None 
None 

None 

None 

None 
None 

None 
None 

None 

None 

None 
None 

None 

None 

None 

None 

None 

None 

None 
None 

None 

None 

None 
None 

None 
None 

•  55 
None 

None 

None 

None 

None 

None 
None 


•  49 

•  56 

•  77 

•  89 

•  64 

•  85 

•  27 

•  40 

•  77 

•  93 

•  84 

•  90 

•  86 

•  95 

•  87 

•  95 

•  92 

•  92 

•  67 

•  95 

•  49 

•  54 

•  62 

•  102 

•  80 

•  94 

•  75 

•  91 

•  54 

•  56 

•  30 

•  96 

•  81 

•  102 


•101 
•43 


Columbus  County  (Unin- 
corporated Areas),  Town 
of  Lake  Waccamaw. 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas) 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas),  City 
of  Whiteville. 


Columbus  County  (Unin- 
corporated Areas),  Town 
of  Tabor  City. 


Qplumbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 
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Source  of  flooding 


Location 


Horsepen  Branch  

Muggins  Creek 

Ironhill  Branch  

Ironhill  Branch  Tributary 

Jockey  Branch  ., 


Juniper  Creek  into  Soules 
Swamp. 

Juniper  Creek  into 
-  Waccamaw  River. 


Juniper  Swamp 

Lake  Waccamaw  ; 

Lebanon  Branch  

Little  Freshwater  Branch 


Long  Branch  Into  Brown 
Mill  Branch. 


Long  Branch  into  Gapway 
Swamp. 

Main  Line  Canal  

Marlow  Branch  

Mill  Branch  Swamp  

Mollie  Swamp 

Mollies  Branch 


Approximately  0.3  mile  downstream  of  Green  Swamp 

Road  South. 
At  the  Columbus/Robeson  County  boundary  

At  the  Columbus/Bladen  County  boundary 

Approximately  70  feet  downstream  of  the  State  bound- 
ary. 

Approximately   1,700  feet  upstream  of  Swanip   Fox 

Highway  East. 
At  the  confluence  with  Toms  Fori<  „.. 

Approximately  0.4  mite  upstream  of  Reynolds  Road  .... 
At  the  confluence  with  Ironhill  Branch  


Approximately  0.6  mile  upstream  of  Kenny  Jordan 

Road. 
At  the  confluence  with  Bogue  Swamp 

Approximately  0.6  mile  upstream  of  South  Hallsboro 

Road. 
At  the  confluence  with  Soules  Swamp  

At  the  downstream  side  of  Interstate  74/76 

Approximately  2,300  feet  upstream  of  the  confluence 

with  Waccamaw  River. 
Approximately  1,350  feet  upstream  of  the  confluence 

of  Leonard  Creek. 
At  the  confluence  with  Grissett  Swamp 


#Depth  in  feet  above 

ground 

-  Etevatkin  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Communities  affected 


Existing 


At  the  State  boundary  ._ 

Entire  shoreline  within  community 


At  the  confluerx:e  with  Beaverdam  Swamp 


Approximately  0.4  mile  upstream  of  James  B.  White 

Highway. 
At  ttie  confluence  with  Big  Freshwater  Branch 

Approximately  0.9  mile  upstream  of  the  confluence 

with  Big  Freshwater  Branch. 
At  the  confluence  with  Brown  Mill  Branch  

Approximately  1,030  feet  upstream  of  the  confluence 

with  Brown  Mill  Branch. 
At  the  confluence  with  Gapway  Swamp  

Approximately  750  feet  upstream  of  Coleman  Ceme- 
tery Road. 
At  the  confluence  with  Big  Creek 


At  South  Green  Swamp  Road  

At  the  upstream  side  of  State  Road  905 


Approximately  1,450  feet  upstream  of  Seven  Creeks 

Parkway. 
At  the  confluence  with  Gum  Swamp 

At  the  downstream  side  of  South  Joe  Brown  Highway 
At  theconfluence  with  Monte  Swamp  


Approximately  0.5  mile  upstream  of  Edward  Road 
At  the  confluence  with  Soules  Swamp  


Approximately  500  feet  upstream  of  New  Britton  High- 
way. 


None 

None 

None 
None 

None 

None 

None 
None 

None 

None 

None 

None 

.  None 
None 

None 

None 

None 
None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 
None 

None 

None 

None 
None 

None 
None 

None 


Modified 


•54 

•89 

•89 
•87 


•48 

•73 
•65 

•73 

•46 

•53 

•73 

•91 
•35 

•43 

•38 

•60 
•43 

•57 

•76 

•86 

•95 

•78 

•79 

•79 

•94 

•43 

•48 
•27 

•30 

•59 

•97 
•42 

•50 
•57 

•69 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  down- 
stream of  (Unincor- 
porated Areas) 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
.  corporated  Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas),  Town  • 
of  Bolton. 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columt}us  County  (Unin- 
corporated Areas),  City 
of  Whitevilte. 
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Source  of  flooding 


Monte  Swamp  

Palmetto  Branch 

Pine  Log  Brancti 

Porter  Swamp 

Red  Hill  Swamp 

Rattlesnake  Creek , 

Rk^field  Branch  

Rk%field  Branch  Tributary 

Rk:hlands  Branch  

Saespan  Branch 

Sand  Pit  Branch  

Seven  Creeks 

Simmons  Creek 

Skeebo  Branch 

Slap  Branch 

Slap  Swamp  

Slap  Swamp  Tributary 

Slap  Swamp  Tributary  2  .. 


Lbc  (Hon 


At  the  confluence  with  Gris  »tt  Swamp 


At  the  confluence  of  Bea\|erdam  Swamp  and  Boggy 

Branch. 
At  tfie  confluence  with  Bogiie  Swamp 


Approximately  0.4  mile  upstream  of  South  Hallsboro 

Road. 
At  the  confluence  with  Soufes  Swamp 


Approximately  2.6   miles 

Road. 
At  the  upstream  side  of  Horner 


Approximately  0.7  mile 

Water  Branch. 
At  the  confluence  with 

White  Marsh. 
At  the  upstream  side  of  Re^ 
At  the  confluence  with  Spi 


jpstream  of  Union  Valley 

Nance  Road  

upitream  of  the  confluence  of 
\i/estem   Prong  Creek  and 


niig 


Approximately  500  feet  dovi|nstream  of  State  Road  242 
At  the  confluence  with  Big  Creek 


Approximately  200  feet  dovi|nstream 
At  the  confluence  with  Rice  ield 


Approximately  1.5  miles 
with  Ricef ield  Branch. 
At  the  confluence  with  Slap 


if}stream  of  the  confluence 
Swamp  


At  the  Columbus/Bladen  Ciunty  boundary 
At  the  confluence  with  Friaq  Swamp 


At  the  Columbus/Bladen  Cdunty 
At  the  confluence  with  Simi  ions 


Approximately   1.1    mile 

Road. 
At  the  upstream  side  of  Seien 


At  the  confluence  of  Big 

Swamp. 
At  the  confluence  with 


Approximately  250  feet  upalream 
At  the  confluence  with  Gris  lett 


Approximately  0.4  mile  upstream 
At  the  confluence  with  Slap 


Approximately  0.4  mile  upstream 

Reedy  Branch. 
At  the  confluence  with  Big 


Approximately  200  feet 

Road. 
At  the  confluence  with  Slap 

Approximately  0.8  mile 

with  Slap  Swamp. 
At  the  confluence  with  Slap 

Approximately  t,990  feet 
Road. 


Hill  Road 
Branch  .. 


of  Old  Lake  Road 
Branch  


boundary  .. 
Bay  Creek 


t|pstream   of   Happy   Home 

Creeks  Highway 

Oypress  Swamp  &  Grissett 
Grisiett  Swamp 


of  Willoughby  Road 
Swamp  


of  Will  Inman  Road 
Swamp  


LI  pstri 


of  the  confluence  of 

I  >eek  into  Mariow  Branch  .. 

ream  of  Old  Northeast 

Swarnp  

upstream  of  the  confluence 

Swamp  

ii>stream  of  Chauncey  Town 


#Oepth  In  feet  above 

ground 

'Elevatk>n  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


None 
None 
None 
None 
None 

None 

None 

None 

None 

None 
None 

None 
None 

None 
None 

None 

None 

None 
None 

None 
•34 

None 

None 

None 

None 


None 
None 


None 
None 

None 

None 

None 

None 

None 

None 

None 


Modified 


•37 
•48 
•45 
•51 
•58 

•94 

•74 

•92 

•63 

•70 
•91 

>106 
•51 

•63 

•54 

•59 

•61 

•73 
•50 

•59 
•33 

•41 

•29 

•30 

•80 


•91 
•70 


•86 
•76 

•87 

•49 

•76 

•51 

•53 

•57 

•62 


Communities  affected 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas),  City 
of  WhitevHIe. 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Area^. 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Colufnbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas),  Town 
of  Tabor  City. 

Columbus  County  (Unin- 
corporated Areas),  Town 
of  Tabor  City. 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 
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Source  of  flooding 


Spring  Branch  into  Bogue 
Swamp. 


Soules  Swamp 


Spring  Branch  into  Rattle- 
snake Creek. 

Sweet  Water  Branch  


Toms  Fori<  

Toms  Fork  Tributary 


Tributary  to  Toms  Forte 
Tributary. 

Town  Canal  


Uncles  Branch 


Ward  Branch  into  Simmons 
Bay  Creek. 


Ward  Branch  into  Slap 
Swamp. 


Welch  Creek 


Westem  Prong  Creek  ?.. 

Whiskey  Swamp 

White  Oak  Branch 


White  Marsh 


Williams  Branch 


Wolf  Trap  Branch 


Location 


At  the  confluence  with  Bogue  Swamp 


Approxinr»tely  1.3  mites  upstream  of  the  confluence 

with  Bogue  Swamp. 
At  the  confluence  with  Whtte  Marsh  Swamp 


Approximately  650  feet  upstream  of  Railroad  Avenue 
At  the  confluence  with  Horsepen  Branch „ 


At  the  confluence  of  Rattlesnake  Creek  

At  the  confluence  with  Beaverdam  Swamp 


Approximately  400  feet   upstream   of   Selters  Town 

Road. 
At  ttie  confluence  with  Grissett  Swamp 

Approximately  200  feet  upstream  of  the  State  boundry 
At  the  confluence  with  Toms  Forte  


Approximately  0.4  mile  upstream  of  Cox  Town  Road 
At  the  confluence  with  Toms  Fork  Tributary 


At  the  State  boundary  

At  the  confluence  with  Grissett  Swamp 


Approximately  400  feeet  upstream  of  Elizabeth  Street 
At  the  confluefKe  with  Porter  Swamp 


Approximately  0.5  mile  upstream  of  Chartes  Ford  Road 
At  the  confluence  with  Simmons  Bay  Creek  

Approximately  1,750  feet  upstream  of  Manly  Smith 

Road. 
At  the  confluerKse  with  Slap  Swamp  


Approximately  200  feet  upstream  of  Pocosin  Road 
At  the  confluence  with  White  Marsh  


Approximately  0.8  mite  upstream  of  Bumeys  Mill  Road 
At  the  confluence  with  White  Marsh  


Approximately  0.6  mite  upstream  of  Red  Store  Road 
At  the  confluence  with  Juniper  Swamp 


Just  downstream  of  Dothan  Road  

At  the  confluence  with  Bogue  Swamp 

Approximately  1.3  miles  upstream  of  the  confluence 

with  Bogue  Swamp. 
Approximately     1.6     miles     downstream     of     South 

Hallsboro  Road. 
At  the  confluence  of  Westem  Prong  Creek  and  Red 

Hill  Swamp. 
At  the  confluence  with  Gum  Swamp 

Approximately  0.5  mile  upstream  of  John  Ward  Road  .. 
At  the  confluence  with  Porter  Swamp 


Approximately  825  feet  upstream  of  SW  Andrew  Jack- 
son Highway. 


#Depthinfeet  above 

ground 

'Elevatkxi  in  feet  (NGVD) 

•  Etevatk>n  in  feet  (NAVD) 


Existing 


None 
None 
None 


None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 


None 
None 


None 
•34 

None 

r^one 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 

None 
None 

None 


Modified 


•57 
•69 
•51 


•90 
•89 

•91 
•67 

•73 

•45 

•70 
•oo 

•80 
•76 

•85 
•70 

•81 


Communittes  affected 


Cohjmbus  County  (tJniiv 
corporated  Areas). 


Cokjmbus  County  (Unin- 
coiporated  Areas),  Town 
of  Chadboum,  City  of 
Whitevilte. 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County 
(Unk»rporated  areas). 


CoiumtHJS  County  (Unin- 
corporated Areas). 

ColumtHJS  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas),  Town 
of  Talwr  City. 


•80  !  Columbus  County  (Unin- 
corporated Areas),  Town 
of  Cerro  Gordo. 


•94 
•33 

•43 

•76 

•84 
•61 

•83 
•63 


ColumtHJS  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 

Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
j      corporated  Areas). 
•93  I 

•40  i  Columbus  County  (Unin- 
corporated Areas). 
•63  , 

•55    Columbus  County  (Unin- 
corporated Areas). 
•61 

•42 

•63 

•53 


Columbus  County  (Unin- 
corporated Areas). 


Columbus  County  (Unin- 
corporated Areas). 
•67; 
•74  ^  Columbus  County  (Unin- 

{     corporated  Areas). 
•90! 


Town  of  Bolton 

Maps  available  for  inspection  at  the  Bolton  Town  Hall,  221  9th  Street,  Bolton,  North  Carolina. 

Send  Comments  to  The  Honorable  Frank  Wilson,  Mayor  of  the  Town  of  Bolton,  P.O.  Box  327,  Bolton,  North  Carolina,  28423. 

Town  of  Cerro  Gordo 


67114 


Federal  Register /Vol.  68,  No 
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Source  of  flooding 


Local  on 


#Oepth  in  feet  above 

ground 

'Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Maps  available  for  inspection  at  the  Cerro  Gordo  Town  Hal 

Send  comments  to  The  Honorable  Rodney  Hammond,  Mav|oi 

Town  of  Clwdboum 

Maps  available  for  inspection  at  ttie  Office  of  the  Town  MaAagei 

Send  comments  to  The  Honorable  Leo  Mercer,  Mayor  of  thps 

Cokimbus  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Columbus  County  Tax 

Send  comments  to  Mr.  Billy  Joe  Farmer,  Columbus  County 

Town  of  Lake  Waccamaw 

Maps  available  for  inspection  at  the  Office  of  the  Building 

Send  comments  to  Mr.  Uoyd  Payne,  Lake  Waccamaw  Towh 

Town  of  Whitevilie 

Maps  available  for  inspection  at  the  Whitevilie  City  Hall.  31 

Send  comments  to  The  Honorable  Ann  Jones,  Mayor  of  th« 


,  36  West  Railroad  Street,  Cent)  Gordo,  North  Carolina. 
r  of  the  Town  of  Cerro  Gordo,  P.O.  Box  160,  Cen'o  Gordo,  North  Carolina,  28430. 

IT,  208  East  First  Street,  Chadtraum,  North  Carolina. 
Town  of  Chadboum,  208  East  First  Street,  Chadboum,  North  Carolina,  28431. 

Office,  110  Courthouse  Square,  Whitevilie,  North  Carolina. 
Manager,  1 1 1  Washington  Street,  Whitevilie,  North  Carolina,  28472. 

li|spector,  205  Flemington  Drive,  Lake  Waccamaw,  North  Carolina. 
Manager,  P.O.  Box  145,  Lake  Waccamaw,  North  Carolina,  28450. 


South  Madison  Street,  Whitevilie,  North  Carolina. 

City  of  Whitevilie,  P.O.  Box  607,  Whitevilie,  North  Carolina,  28472. 


NORTH  CAROLINA 
Craven  County 


Bachetor  Creek 

Beaverdam  Branch  .. 
Beaverdam  Swamp  . 
Black  Swamp  Creek 

Brice  Creek 

Bushy  Fork  


At  Washington  Post  Road 


At  the  Craven/Jones  County  boundary 
At  the  confluence  with  Bachqor  Creek 


Approximately  0.4  mile  upstream 
At  the  confluence  with  Little 


of  Hyman  Road 
$wift  Creek  


Approximately  800  feet  upstrtam 
Approximately  2.0  miles  doij^nstream 

Road. 
Approximately  0.9  mile  upstream 
At  upstream  side  of  Old  Airpi  irt 


of  Hudnell  Road 

of  Catfish  Lake 

of  Catfish  Lake  Road 
Road 


Cahoogue  Creek 


Clayroot  Swamp 


At  the  confluence  with  East 
At  the  confluence  with  Little 


F  rong  Brice  Creek 
!  iwift  Creek  


Approximately  0.8  mile  upstream 

with  Uttle  Swift  Creek. 
Approximately  0.5  mile  dovjrnstream 

306. 
Approximately  0.3  mile  upstream 
At  the  confluence  with  Swift 


of  the  confluence 
of  State  Route 


of  NC  Route  101 
(/reek 


Clubfoot 


Clubfoot  Creek  Tributary 


Core  Creek 


Creeping  Swamp 
Deep  Branch  


East  Prong  Brice  Creek 


East  Prong  Mortons  Mill 
Pond. 


Approximately  0.5  mile  upstream 
At  the  downstream  side  of  A(  lam 


of  Wilmer  Road 
Creek  Road 


Approximately  1 ,850  feet  dovjrnstream 
Ajjproximately  1 ,800  feet  downstream 

Road. 
Approximately  300  feet  upstrfeam 
At  the  confluence  with  Neuse 


of  Hodge  Road 
of  Adams  Creek 


of  George  Road 
River 


Approximately  0.8  mile  upstriam 
At  the  confluence  with  Clayfc  ot 


of  Trenton  Road 
Swamp  


At  the  Craven/Beaufort  Counly 
At  the  confluence  with  Bache  lor 


boundary 
Creek  .... 


Approximately  0.5  mile  downstream  of  Clari<s  Road 
At  the  confluence  with  Brice  i  >eek 

upstream  of  the  confluence 
Mortoi  IS  Mill  Pond 
Approximately  1,500  feet  ups  tream  of  NC  101 


Approximately  1.9  miles 

with  Brice  Creek. 
At  the  confluence  with 


None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 


•8 

•29 

•10 

•12 
•9 

•17 
•30 

•37 
•8 

•15 
•23 

•28 

•8 

•19 
•19 

•21 
•8 

•10 
•8 

•13 
•19 

•36 
•21 

•33 
•14 

•14 
•15 

•19 

•8 

•10 


Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
~porated  Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 
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Source  of  flooding 


East  Prong  Slocum  Creek 


Fisher  Swamp 


Flaf  Branch  

Great  Brahch  ... 
IHancocl<  Creels 


Mollis  Branch  

Hunters  Creek  .... 

Jumping  Run  

Little  Swift  Creek 
Maple  Cypress  ... 


Location 


At  the  upstream  side  of  Railroad  Street 


Approximately  1.5  miles  upstream  of  Railroad  Street 
At  the  confluence  with  Beaver  Dam  Swamp  


Approximately  3.4  miles  upstream  of  the  confluence 

with  Beaverd  dam  Swamp. 
At  the  confluence  with  Core  Creek 


Approximately  1.8  miles  upstream  of  NC  55 
At  the  confluence  with  Brice  Creek 


Approximately  900  feet  upstream  of  Telxj  Road 
At  the  upstream  side  of  NC  101 


Approximately  1.6  miles  upstream  of  NC  101 
At  the  confluence  with  Bachelor  Creek 


Approximately  540  feet  upstream  of  Hillard  Road 
At  the  Craven/Carteret/Jones  County  boundary  ... 


Approximately  500  feet  downstream  of  Great  Lake 
At  ttie  confluence  with  Bachelor  Creek 


Approximately  250  feet  downstream  of  Highway  55 
At  the  upstream  side  of  Highway  17 


Approximately  650  feet  upstream  of  Beaver  Dam  Road 
At  the  confluence  with  Neuse  River  ...^ 


Approximately  0.7  mile  upstream  of  Harris  Road 
Mauls  Swamp At  the  upstream  side  of  Mill  Pond  Road 


Mauls  Swamp  Tributary  1  .. 
Mauls  Swamp  Tributary  2  .. 
Mill  Branch 


Molocks  Branch 


Morgan  Swamp  

Mosley  Creek  

Mosley  Creek  Tritiutary 
Neuse  River 


Approximately  1.1  miles  upstream  of  the  confluence  of 

Mauls  Swamp  Tributary  2. 
At  the  confluence  with  Mauls  Swamp 

Approximately  0.8  mile  upstream  of  the  confluence 

with  Mauls  swamp. 
At  the  confluence  with  Mauls  Swamp 

Approximately  0.9  mile  upstream  of  the  confluence 

with  Mauls  Swamp. 
At  the  confluence  with  Core  Creek 

Approximately  4.5  miles  upstream  of  the  confluence 

with  Core  Creek. 
At  the  confluence  with  Hancock  Creek 

Approximately  0.7  mile  upstream  of  the  confluence 

with  Hancock  Creek. 
At  the  confluence  with  Upper  Broad  Creek  

Approximately  1.2  miles  upstream  of  Morgan  Swamp 

Road. 
At  the  confluence  with  Neuse  River 

Approximately  1.7  miles  upstream  of  the  confluence 

with  Neuse  River. 
At  the  confluence  with  Mosley  Creek  _ 

Approximately  2  miles  upstream  of  ttie  confluerKe  with 

Mosley  Creek. 
Approximately  0.7  mile  upstream  of  the  confluence  of 

Swift  Creek. 


#Depth  in  feet  above 

ground 

'Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


None 

None 
Non9 

None 

None 

None 
None 

None 
None 


None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
•24 
None 
None 
•8 


Modified 


•15 

•19 
•9 

•22 

•19 

•30 
•15 

•19 
•8 


•21 
•27 

•36 
•24 

•40 
•8 

•15 
•8 

•25 
•20 

•29 
•35 


•34 
•23 
•30 
•28 
•35 
•26 
•56 

•8 
•14 
•10 
•22 
•25 
•25 
•29 
•37 

•9 


Communities  affected 


City  of  Havetock,  Craven 
County  (Unincorporated 
Areas). 

Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

City  of  Havek>ck,  Craven 
County  (Unincorporated 
.  Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Town  of  Vanceboro,  Cra- 
ven County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


City  of  New  Bern,  Craven 
County  (Unincorporated 
Areas). 
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Source  of  fkxxiing 


Palmetto  Swamp 


Palmetto  Swamp  Tributary 
1. 


Palmetto  Swamp  Tributary 
2. 

Palmetto  Swamp  Tributary 
3. 


Palmetto  Swamp  Tributary 
4. 

Pine  Tree  Swamp 

Pollard  Swamp  

Rollover  Creek  .: 

Round  Tree  Branch 

South  Canal 

Souttiwest  Prong  Slocurn 
Creek. 

Spe  Branch 

Swift  Creek 

Tracey  Swamp  

Upper  Broad  Greek  (Neuse 
Portkxi). 

Upper  Broad  Creek  (Tar- 
PamlKO  Portion). 

Village  Creek 

West  Prong  Brice  Creek  .... 

West  Prong  Mortons  Mill 
Pond. 


Loca  on 


Approximately  1.2  miles  uf^stream 

with  Contentnea  Creek. 
At  the  confluence  with  Swift 


Approximately  1.5  miles  u| 

Tributary  4. 
At  the  confluence  with 

Approximately  0.9  mile 
with  Palmetto  Swamp. 
At  the  confluence  with 


of  the  confluence 

Dreek 

ps^ream  of  Palmetto  Swamp 

Palmetto  Swamp  

upitream  of  the  confluence 
Palm^to  Swamp 


Approximately  1 50  feet  upstrtsam  of  Clart<  Road 
At  the  confluence  with  Palmetto  Swamp 


Approximately  0.6  mile  upstream 

with  Palmetto  Swamp. 
At  the  confluence  with  Palmetto 


of  the  confluence 
Swamp  


Approximately  800  feet  upstream 
At  the  confluence  with  Little 


of  Gray  Road 
iwift  Creek  


At  Cayton  Road 

At  the  confluence  with  Creeding  Swamp 


Approximately  1 .4  miles  upsfream 
At  the  confluence  with  Bach<  lor 


of  Pollard  Road 
Creek 


Approximately  0.7  mile  upstream 

Road. 
At  the  confluence  with  Bachelor 


Approximately  1.2  miles  u| 

with  Bachelor  Creek 
At  the  confluence  with 


Approximately  0.9  mile 

with  Hunters  Creek. 
At  the  upstream  side  of  Mille  r 


of  Rollover  Creek 

Creek 

fttream  of  the  confluence 

Huntei's  Creek  

upstream  of  the  confluence 
Boulevard 


Approximately  2.9  miles  upsi-eam 
At  the  confluence  with  Caha  >gi 


of  Central  Street 
lue  Creek  


Approximately  0.7  mile  up^ream 

Cahoogue  Creek. 
Approximately  0.6  mile  upstrfeam 


of  confluence  with 
of  NC  Highway  43  .... 


Approximately  300  feet  upstifeam 
At  the  upstream  side  of  San( 


of  Gardnerville  Road 
Hill  Road  


At  the  Craven/Jones  County  boundary 
Approximately  1 .8  miles  dovfistream 

of  Deep  Run. 
Approximately  2.9  miles  upsfream 

Possum  Swamp. 
Approximately  125  feet  downstream 

Beaufort  County  boundary 
Approximately  0.7  miles  upsjream 

fort  County  twundary. 
At  the  confluence  with  Neus4  River 


of  the  confluence 

of  the  confluence  of 

of  the  Craven/ 

of  the  Craven/Beau- 


Approximately  400  feet  upstrfeam  of  Highway  55 
At  the  confluence  with  Brice  Dreek 


Approximately  0.7  mile  upstrbam 
At  the  confluence  with  Morto  is 


of  Catflsh  Lake  Road 
Mill  Pond  


#Depth  in  feet  above 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


None 

None 

None 

None 

None 

None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 

None 

None 

None 
None 

None 

•8 

None 
None 

None 
None 

None 

None 

None 

None 

None 
None 

None 
None 


Modified 


•25 

•17 

•32 

•19 

•27 

•20 

•26 
•24 

•28 

•29 

•39 
•14 

•25 
•30 

•41 
•17 

•37 

•8 

•11 

•33 

•38 

•8 

•27 
•10 

-•15 

•9 

•28 
•42 

•43 
•8 

•29 

•31 

•37 

•20 

•45 
•15 

•36 
•8 


Communities  affected 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas) 


Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas) 


Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


City  of  Havelock,  Craven 
County  (Unincorporated 
Areas). 

Craven  County  (Unincor- 
porated Areas). 


Town  of  Vanceboro,  Cra- 
ven County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
porated Areas). 


Craven  County  (Unincor- 
w  porated  Areas). 

Craven  County  (Unincor- 
porated Areas). 

Craven  County  (Unincor- 
porated Areas). 
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Source  of  flooding 


Location 


Approximately  1.3  miles  upstream  of  Nortti  Carolina 
Route  101. 


#Oeptfi  in  feet  above 

ground 

'  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing      I     Modified 


None 


•18 


Communities  affected 


City  of  Havelock 

Maps  available  for  inspection  at  the  City  of  Havelock  Planning  Department,  199  Cunningham  Boulevard,  Havelock,  North  Carolina 
Send  comments  to  The  Honorable  George  Griffin.  Mayor  of  the  City  of  Havelock,  P.O.  Box  368,  Havelock,  North  Carolina  28532  ' 

City  of  New  Bern 
c«.„H        **^  available  for  inspection  at  the  New  Bern  Building  Inspection  Department,  300  Pollock  Street  New  Bern  North  Carolina 
Send  comments  to  The  Honorable  Tom  Bayliss,  III,  Mayor  of  the  Crty  of  New  B^m,  P.O.  Box  1 129  NewSm  NoScarS  28^3 

Unincorporated  Areas  of  Craven  County 
"^CaroTna.^'^  *°'  '"'^*°"  ^'  ""^  ^'^'"'"  ^°""*^  '''^""'"^  Department,  Craven  County  Government,  406  Craven  Street,  New  Bern,  North 

^  CaroSSc^"  ^'  ^""""'^  ^^^'°"'  ^'-  ^'^*""^"  °*  *'^  ^^^"^"  ^"""'y  ^^'"^  °'  Commissioners,  406  Craven  Street,  New  Bern.  North 

Town  of  Vanceboro 

Maps  available  for  inspection  at  the  Craven  County  Planning  Department,  406  Craven  Street,  New  Bern  North  Carolina 

Send  comments  to  The  Honorable  Jimmie  Morris,  Mayor  of  the  Town  of  Vanceboro,  P.O.  Box  306.  Vanceboro,  North  Carolina  28586.    " 


NORTH  CAROLiNA 
Granville  County 


Aycock  Creek  

Beaverdam  Creek 


Beaverdam  Creek  Tributary 
3- 

Beaverdam  Creek  Tributary 
5. 


Bollens  Creek 
Boul  Creek 


At  the  confluence  with  Johnson  Creek 


Approximately  1,880  feet  upstream  of  Sanders  Road 
At  the  Granville/Wake  County  boundary 


Approximately  600  feet  upstream  of  NC  56 
At  the  confluence  with  Beaverdam  Creek 


Approximately  0.9  mile  upstream  of  Side  Road 
At  the  confluence  with  Beaverdam  Creek  


Approximately  0.4  mile  upstream  of  the  confluence 

with  Beaverdam  Creek. 
At  the  confluence  with  Boul  Creek 


Approximately  0.6  mile  upstream  of  US  HWY  15 
At  the  confluence  with  the  Tar  River  


Camp  Creek 
Cedar  Creek 
Coon  Creek  . 


Cozart  Creek 

Cozart  Creek  Tributary  1  .... 
Cozart  Creek  Tributary  2  .... 

Cozart  Creek  Tributary  3  .... 
Cub  Creek 


Approximately  1 .3  miles  upstream  of  the  confluence  of 

Bollens  Creek. 
At  the  confluence  with  Knap  of  Reeds  Creek 

At  the  Granville/Durham  County  boundary 

At  the  confluence  with  Robertson  Creek  


Approximately  1.3  miles  upstream  of  Hayes  Road  

Approximately  200  feet  upstream  of  the  confluence 
with  Fishing  Creek. 

Approximately   100  feet  upstream  of  Winding  Oak 

Road. 
Approximately  450  feet  downstream  of  West  B  Street .. 

Approximately  1.900  feet  upstream  of  Coley  Road 

Approximately  250  feet  downstream  of  Roycroft  Road 

Approximately  1.5  miles  upstream  of  US  15  

At  the  confluence  with  Cozart  Creek  Tributary  1  

Approximately  0.9  mile  upstream  of  the  confluence 

with  Cozart  Creek  Tributary  1 . 
At  the  confluence  with  Cozart  Creek  Tributary  .2 

Approximately  0.5  mile  upstream  of  Northside  Road  .... 
At  the  confluence  with  the  Tar  River  


None 

None 
None 

None 
None 

None 
None 

None 

None 

None 
•319 

None 

None 

None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 

Norie 

None 
None 


•317  j  Granville  County  (Unincor- 
porated Areas). 

•360  ' 

•262  Granville  County  (Unincor- 
porated Areas). 

•318 

•282  Granville  County  (Unincor- 
porated Areas). 

•319 

•305  Granville  County  (Unincor- 
porated Areas). 

•314 

•321  '  Granville  County  (Unincor- 
porated Areas). 

•408 

•317  1  Granville  County  (Unincor- 
porated Areas). 

•358 

•376 

•427 
•279 

•313 
•343 

•450 

•262 

•272 
•262 

•282 
•262 

•278 

•262 

•270 
•432 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas).  City  of 
Oxford. 


Granville  County  (OnirKX)r- 
porated  Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 


67118  Federal  Register /Vol.  68,  No!  230 /Monday,  December  1,  2003  /  Proposed  Rules 


Source  of  flooding 


Loca  on 


#Depth  in  feet  above 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Cub  Creek  Tributary  1 

Dickens  Creek 

Fishing  Creek  

Fishing  Creek  Tributary  1  .. 

Fork  Creek .?.. 

Fox  Creek 

Gibbs  Creek  „ , 

Holman  Creek  , 

Hdman  Creek  Tributary  1 

Holman  Creek  Tributary  2 

Holman  Creek  Tritxjtary  3 

Jackson  Creek 

Johnson  Creek 


Approximately  600  feet  upsfeam  of  George  Sherman 

Road. 
At  the  confluence  with  Cub  dreek 


At  the  Granville/Person  Coui|ty 
At  the  confluence  with  Knap 


boundary  

of  Reeds  Creek 


Approximately  1,650  feet 

Road. 
Approximately   700   feet 

Road. 


ui^stream  of  Little  Mountain 
udstream   of   Knotts   Grove 


Approximately  1 ,700  feet  upitream 
Approximately  200  feet  upstijeam 


of  Interstate  85  . 
of  US  HWY  15  ..... 


Approximately  50  feet  upstrebm 
At  the  confluence  with  the  Ti  ii 


of  Sunset  Avenue 
r  River  


Approximately  500  feet  u| 

Road. 
At  the  confluence  with  SheltAn 


pptream  of  Old  Mill  Farm 
Creek  .~ 


Approximately  3.4  miles  upstream 
At  the  confluence  with  the  T  ir 


of  Sunset  Road 
River  


Approximately  4.9  miles  upstream  of  Gray  Rock  Road 
At  Brogden  Road 


Approximately  700  feet  upstream 
At  the  confluence  with  Holm  m 


of  State  Route  1136 
Creek 


Johnson  Creek  Tributary 


Jordan  Creek  Tributary  1 


Jordan  Creek  Tributary  2  .. 


Knap  Crefk  TritXJtary 


Approximately  2,000  feet  upstream 
At  the  confluence  wifli  Holm  in 


of  Tally  Ho  Road 
Creek  


Approximately  0.4  mile  upstream 

with  Holman  Creek. 
At  the  confluence  with  Holman 


Approximately  0.7  mile  u 

with  Holman  Creek. 
At  the  confluence  with  the 


of  the  confluence 

Creek  

p^tream  of  the  confluence 
r  River 


Ti 


Approximately  1 .6  miles  upstream 
Apjsroximately  0.4  mile  Tar 


of  Old  Route  75 
Uiver  Road 


Approximately  1,100  feet  downstream 
AiDproximately  1 ,700  feet  of 


of  Interstate  85 
Tar  River  Road  


Approximately  0.7  mile  upstteam 
At  the  confluence  with  Jordi  n 


of  Tar  River  Road 
Creek 


Approximately  1.4  miles 

with  Jordan  Creek. 
At  tfie  confluence  with  Jordin 


upstream  of  the  confluence 
Creek „ 


Approximately  0.7  mile  upstream  of  the  confluence 

with  Jordan  Creek. 
At  ttie  confluence  with  Lakei  Butner 

Approximately  700  feet  up  stream  of  Roberts  Chapel 
Road. 


None: 

None 

None 
None 

None 

None 


None 
None 


None 
None 

None 

None 

None 
None 

None 
None 


None 
None 


None 
None 

None 

None 

None 

•359 

None 
None 


None 
None 


None 
None 


None 
None 

None 
None 
None 


•478 

•439 

•477 
•360 

•440 

•375 


•409 
•434 


•457 
•245 

•342 

•246 

•376 
•288 

•469 
•288 


•469 
•378 


•436 
•395 

•428 

•309 

•330 

•366 

•441 
•317 


•363 
•316 


•329 
•448 


•480 
•448 

•462 
•360 
•419 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas),  City  of 
Oxford 

Granville  County  (Unincor- 
porated Areas),  City  of 
Oxford. 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas),  City  of 
Creedmoor. 

Granville  County  (Unincor- 
porated Areas),  Town  of 
Stem. 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  down- 
stream of  (Unincor- 
porated Areas). 

Granville  County  down- 
stream (Unincorporated 
Areas). 

Granville  County  (Unincor- 
porated Areas),  City  of 
Oxford 


Granville  County  (Unincor- 
porated Areas),  City  of 
Oxford. 


Granville  County  (Unincor- 
porated Areas). 
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Source  of  flooding 


Knap  of  Reeds  Creek 


Knap  of  Reeds  Creek  Trib- 
utary 1. 


Knap  of  Reeds  Creek  Trib- 
utary 2. 


Knap  Reed  Tributary 
Ledge  Creek 


Ledge  Creek  Tributary  2  .. 
Ledge  Creek  Tributary  3  .. 
Ledge  Creek  Tributary  4  .. 


Mill  Creek 


New  Light  Creek 


New  Light  Creek  Tributary 
(Basin  3-Stream  8). 

New  Light  Creek  Tributary 
4. 


North  Fork  Tar  River 


North  Forit  Tar  River  Tribu- 
tary 1 


North  Fori<  Tar  River  Tribu- 
tary 2. 


Owen  Creek 


Picture  Creek . 


Picture  Creek  Tributary 


Locatkm 


At  Roberts  Chapel  Road 


Approximately  0.7  mile  upstream  of  Enon  Road 
At  the  confluefKe  with  Knap  Creek  


Approximately  1.1  miles  upstream  of  the  confluence 

with  Knap  of  Reeds  Creek. 
At  the  confluence  with  Knap  of  Reeds  Creek 

Approximately  0.6  mile  upstream  of  the  confluence 

with  Knap  of  Reeds  Creek. 
At  the  confluence  with  Knap  of  Reeds  Creek 

Approximately  1 ,000  feet  downstream  of  Amed  Road  .. 
At  the  Granville/Wake  County  boundary 


Approximately  0.6  mile  upstream  of  Little  Mountain 

Road. 
At  the  confluence  with  Ledge  Creek ". 

Approximately  0.9  mile  upstream  of  the  confluence 

with  Ledge  Creek. 
At  the  downstream  §ide  of  U.S.  15 

Approximately  0.4  mile  upstream  of  U.S.  15 

Approximately  1,500  feet  upstream  of  the  confluence 
of  Ledge  Creek  Tributary  3. 

Approximately  1,150  feet  upstream  of  Chartes  Street  ... 
At  the  confluence  with  New  Ught  Creek  and  West 

Prong. 
Approximately  300  feet  upstream  of  Woodland  Church 

Road. 
At  the  Granville/Wake  County  boundary 

At  the  confluence  with  f^ill  Creek  and  West  Prong  

At  the  downstream  GranvilleAVake  County  boundary  . 

At  the  upstream  Granville/Wake  County  boundary 
At  the  Granville/Wake  County  boundary 


Approximately  0.4  mile  upstream  of  the  Granville/Wake 

County  boundary. 
At  the  confluence  with  the  Tar  River 

Approximately  1.1  miles  upstream  of  the  confluence  of 

North  Fori<  Tar  River  Tributary  2. 
At  the  confluence  with  North  Fori(  Tar  River  

Approximately  2.9  miles  upstream  of  the  confluence 

with  North  Fori<  Tar  River. 
At  the  confluence  with  North  Fort<  Tar  River  

Approximately  1 .0  mile  upstream  of  Bodie  Cumn  Road 
At  the  confluence  with  the  Tar  River  

Approximately  2.1    miles  upstream   of  Harper  Renn 

Road. 
At  Central  Avenue  Extension 

Approximately  0.7  mile  upstream  of  the  confluence 

with  Pk:ture  Creek  Tributary. 
At  the  confluence  with  Picture  Creek 

Approximately  0.5  mile  upstream  of  the  confluence 
with  Picture  Creek. 


#Oepth  in  feet  above 

ground 

'Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


None 

None 
None 

None 

None 

None 

None 

None 
None 

None 
None 
None 
None 


None 
None 


None 
None 

None 

None 

None 
None 

None  j 
None  I 

None  I 

None  I 

None 

None 

None 

None 

None 
None 

None 

None 

None 

None 

None 


Modified 


•360 

•452 
•422 

•459 

•446 

•456 

•265 

•265 
•263 

•472 
•267 
•280 
•278 


Communities  affected 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  of  Reeds 
(Unincorporated  Areas). 


Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas),  Town  of 
Stem. 


Granville  County  (Unir>cor- 
porated  Areas). 


Granville  County  (Unincor- 
porated Areas),  City  of 
Creedmoor. 

•311 

•279  i  Granville  County  (Unincor- 
I     porated  Areas),  City  of 
Creedmoor. 

•314 

•294  Granville  County  (Unincor- 
porated Areas). 

•343  I 

•283  Granville  County  (Unincor- 
porated Areas). 

•294 

•316  Granville  County  (Unincor- 
porated Areas). 

•358 

•283  Granville  County  (Unincor- 
porated Areas). 

•296  ; 

•  397  I  Granville  County  (Unincor- 

porated Areas). 

•  468  i 


•  397 

•  459 

•  445 


Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

•  458 

•  387    Granville  County  (Unincor- 

porated Areas). 

•  436  1 

•  283    Granville  County  (Unincor- 

porated Areas). 

•  344 

•  316    Granville  County  (Unincor- 

porated Areas). 

•  339 
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Source  of  flooding 


Loci  km 


#Depth  in  feet  above 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing  Modified 


Communities  affected 


Reedy  Branch 


At  the  confluence  with  Beav  irdam  Creek 


Robertson  Creek 


Approximately  0.6  mile 
At  the  confluence  with 


upstieam  of  Country  Lane 
Beav  irdam  Creek  


Robertson  Creek  Tributary 
1. 

Robertson  Creek  Tributary 
2. 

Rocky  Creek 


Approximately  1.2  mHes  up)  tream  of  the  confluence  of 

Robertson  Creek  Tributary  2. 
At  ttie  confluence  with  Robelson  Creek 


Approximately  0.8  mile  upstteam 
At  tfie  confluence  with  RotM  rtson 


of  Dove  Road 

OfGOK   


Approximately  0.4  mile 
At  the  confluence  with  the 


upst^am  of  Moss  Back  Road 
River  


Tar 


Shelton  Creek 
Smith  Creek ... 
Syble  Creek ... 
Tabbs  Creek  .. 
Tar  River 


Approximately  2.9  miles  uf^stream  of  James  Royster 

Road. 
At  tfie  confluence  with  the  Tkr  River 


Approximately  1 ,250  feet  upfetream 
At  the  confluence  with  Beav  srdam 


of  Goshen  Road  ... 
Creek  


Approximately  2.3  miles  up^ream 
At  the  Granville/Wake  Coun  y 


of  Lawrence  Road 
boundary 


Approximately  0.8  mile 
Approximately   700   feet 

Road. 
Approximately  0.6  mile  upstream 
At  tfie  downstream  County 


upstream  of  US  15 

ujstream   of  Tom   Parham 


of  Tom  Parham  Road 
I  (oundary 


Tar  River  Tributary  2 
Tar  River  Tributary  3 

Tar  River  Tributary  4 

West  Prong 


West  Prong  Trilxrtary 


Approximately  225  feet  u 

son  County  Boundary. 
At  ttie  confluence  with  the 


p<|tream  of  the  Granville/Per- 
r  River  


Tar 


Approximately  1 .3  miles 
At  the  confluence  with  Tar 


upstream  of  Tom  Hunt  Road 
iver  Tributary  2  


Approximately  1.1  miles  uf^tream 

tary  2. 
At  the  confluence  with  the  tar 


Approximately  1.2  miles 

Road. 
At  the  confluence  with  New 

Approximately  1.2  miles 

Road. 
At  the  confluence  with  Wes 

Approximately  650  feet  u 
Road. 


of  Tar  River  Tribu- 

r  River  , 

upstream  of  Gene  Hobgood 

Light  Creek  and  Mill  Creek 

uFJstream  of  Graham  Sherron 

Prong 

p^ream  of  Woodland  Church 


None 

None 
None 


None 

None 

None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 
None 

None 

None 

None 

None 

None 

None 

None 


•  271 


333 
262 


308 

262 

277 
295 

305 
384 

431 

399 

529 
262 

371 
262 

304 
419 

426 
245 

500 

313 

330 
314 

334 

449 

493 

294 

357 

305 

356 


Granville  County  (Unincor- 
porated^reas). 

Granville  County  (Unincor- 
porated Areas),  City  of 
Creedmoor. 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 

Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 


Granville  County  (Unincor- 
porated Areas). 


City  of  Creedmoor 

Maps  available  for  inspection  at  the  City  of  Creedmoor  Piinnlng  and  Zoning  Office,  111  Masonic  Street,  Creedmoor,  North  Carolina. 

Send  comments  to  The  Honorable  Darryl  Moss,  Mayor  of  jthe  City  of  Creedmoor,  P.O.  Box  765,  Creedmoor,  North  Carolina  27522. 

Town  of  Stem 

Maps  availat>le  for  inspectk)n  at  the  Granville  County  Plarining  Department,  122  Williamsboro  Street,  Oxford,  North  Carolina. 
Send  comments  to  The  Honorable  Jack  Day,  Mayor  of  th<  (  Town  of  Stem,  113  Old  NC  75N,  Creedmoor,  North  Carolina  27522. 

Uninca  rporated  Areas  of  Granville  County 
Maps  available  for  inspection  at  the  Granville  County  Plar  ning  Department,  122  Williamsboro  Street,  Oxford,  North  Carolina. 
Send  comments  to  Mr.  J.  Dudley  Watts,  Jr.,  Granville  Coitnty  Manager,  P.O.  Box  906,  Oxford,  North  Carolina  27565. 
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Source  of  flooding 


Arters  Branch 


Bawdy  Creek 


Bawdy  Swamp 

Beaverdam  Branch 
Beaverdam  Creek  .. 

Beaverdam  Swamp 
Beddingfield  Creek  . 

Bemal  Branch 


Big  Arm  Creek 


Big  Branch 


Black  Creek 


Black  Creek  Tributary 


Buffalo  Creek  (East) 


Bull  Branch 


Bumt  Stocking  Branch 
Camp  Branch 
Cattail  Creek 

Cooper  Branch 


NORTH  CAROUNA 
Johnston  County 


Approximately  0.6  mile  upstream  of  the  confluence 
with  the  Neuse  River. 

Approximately  300  feet  upstream  of  North  Johnson 

Road. 
Approximately  1.3  miles  upstream  of  the  confluence 

with  the  Neuse  River. 
At  the  confluence  of  Bawdy  Swamp  and  Quincosin 

Swamp. 

At  the  confluence  of   Bawdy  Creek  and  Quincosin 

Swamp. 

Approximately  0.8  mile  upstream  of  U.S.  Route  70  

Approximately  0.5  mile  upstream  of  the  confluence 

with  Middle  Creek. 
Approximately  100  feet  downstream  of  Raleigh  Road  .. 
At  the  Wayne/Johnston  County  tx>undary  , 

Approximately  450  feet  downstream  of  East  Edwards 

Street. 
Approximately  0.3  mile  upstream  of  the  confluence 

with  Hannah  Creek. 
Approximately  1,300  feet  upstream  of  Tettersville  Road 
Approximately  0.5  mile  downstream  of  Wake/Johnston 

County  tx)undary. 
Approximately  1.0  mile  downstream  of  the  confluence 

with  the  Neuse  River. 
Approximately  1,250  feet  downstream  of  Interstate  95 

Approximately  1.6  miles  upstream  of  Railroad  

At  the  confluence  of  Marks  Creek  


Approximately  0.5  mile  upstream  of  Medlin  Road 
At  the  confluence  with  Little  River  


Approximately  0.3  mile  upstream  of  Micro  Road  West' 
Approximately  300  feet  upstream  of  Highway  210 


At  the  Wake/Johnston  County  boundary  

Approximately  1,750  feet  upstream  of  the  confluence 

with  Black  Creek. 
Approximately  2.5  miles  upstream  of  the  confluence 

with  Black  Creek. 
At  the  upstream  side  of  N.C.  42 


At  the  Wake/Johnston  County  boundary 
At  the  confluence  with  Moccasin  Creek  ., 


Approximately  2.3  miles  upstream  of  the  confluence 

with  Moccasin  Creek. 
At  the  confluence  with  Little  Creek  (near  Mk:ro)  

f 

Approximately  0.3  mile  downstream  of  Interstate  95  .... 
Approximately  1,300  feet  upstream  of  the  confluence 

with  Black  Creek. 
Approximately  0.3  mile  upstream  of  Stephenson  Road 
At  the  confluence  with  Little  River  

Approximately  900  feet  upstream  of  Harris  Wilson 

Road. 
Approximately    0.2    mile    upstream    of    Little    Creek 

Church  Road. 
Approximately    0.4    mile    upstream    of    Uttle    Creek 

Church  Road. 


#Oepth  in  feet  above 
ground 

*  Elevatton  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


None 

None 

None 

None 

None 

None 
•172 

None 
None 

None 

•128 

None 
None 

None 

•128 

None 
None 


None 
•140 


None 
None 

None 
None 

None 

None 

None 
None 

Norte 

None 

None 
None 

None 
None 

None 

None 

None 


Communities  affected 


•124 

•155 
•88 

110 

•110 

•160 
•173 

•183 
•124 

•141 

•129 

•151 
•164 

•166 

•129 

•185 
•163 


•184 
•141 


•183 
•191 

213 
•185 

•212 

•205 

•246 
•152 

•218 

•139 

•169 
•162 

•177 
•182 

•274 

•142 

•144 


Town  of  SmithfieW,  John- 
ston County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Town  of  Princeton,  John- 
ston County  (Unincor- 
porated Areas). 


Johnston  County  (Unirtcor- 
porated  Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unirwor- 
porated  Areas). 

Town  of  Clayton,  Johnston 
County  (Unincorporated 
Areas). 

Town  of  Mk:r6,  Johnston 
County  (Unincorporated 
Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 
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Source  of  flooding 


Loa  ion 


#Depth  in  feet  above 

ground 

'Elevation .in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Dicks  Branch 


Dismal  Branch 


Great  Swamp 


Approximately  2,000  feet  u  )stream  of  the  confluence 

with  Black  Creek. 
Approximately  1 ,980  feet  upstream  of  Zacks  Mill  Road 
At  the  confluence  with  Johns  on  Swamp 


Hannah  Creek 


Hannah  Creek  Tributary  2  .. 


Hardee  Mill  Branch 


Approximately  300  feet  dowi  istream  of  Interstate  40 
At  the  Wayne/Johnston  Cou  ity  boundary  


Approximately  150  feet  upstream  of  the  Wayne/John- 
ston County  boundary. 

Approximately  0.5  mile  ups^eam  of  the  confluence  of 
Stony  Fork. 


Approximately  0.5  mile  upsti  sam  of  Interstate  40 
At  the  confluence  with  Hannih  Creek  


Hogpen  Branch 


John  K.  Swamp 


Approximately  500  feet  upstream 
AJjproximately  1,900  feet 

with  Black  Creek. 
Approximately  0.8  mile  upstream 

Road. 
At  the  confluence  with  Bernil 


of  Tarheel  Road 

ubstream  of  the  confluence 


Approximately    0.5    mile 

Road. 
At  the  confluence  with  Mill 


John  K.  Swamp  Tributary 


Johnson  Swamp 


Approximately  0.7  mile 

At  the  confluence  with  John 


Johnson  Swamp  Tributary 


Jumping  Run 


Approximately  1 ,200  feet  up  st 
At  the  confluence  with  John  jon 


Juniper  Swamp 


Juniper  Swam£  Tributary  1 

Juniper  Swamp  Tributary  2 

Little  Bemal  Branch 

Little  Black  Creek  

Little  Buffeilo  Creek 


Little  Buffalo  Creek  Tribu- 
tary. 


Approximately  950  feet  ups1|^eam  of  Highway  96 
At  the  confluence  with  Mill 


Approximately   1.1    miles 

Road. 
Approximately  500  feet  u 


Approximately  1 ,650  feet  udstream 
At  the  confluence  with  Juni|  e 


of  Benson  Hardee 

Branch 

i^stream    of    Hummingbird 
reek  


upstieam  of  Holly  Grove  Road 
K.  Swamp  


Approximately  720  feet  uqstream  of  the  confluence 

'    with  John  K.  Swamp. 

At  the  confluence  with  Ston4  Creek 


ream  of  Highway  96 
Swamp  


C  reek 

ipstream  of  Jumping  Run 
pst-eam  of  Webb  Mill  Road  ... 


of  Interstate  95 
r  Swamp 


Approximately  1.6  miles  upstream  of  the  confluence 

with  Juniper  Swamp. 
At  the  confluence  with  Junider  Swamp  Tributary  1 


Approximately  350  feet  dowpstream  of  Keen  Road 
At  the  confluence  with  Bempi  Branch 


Approximately  0.4  mile  u|fstream  of  the  confluerK:e 

with  Bemal  Branch. 
At  the  confluence  with  Black  Creek 


At  the  Wake/Johnston  Cour  ty  boundary 
At  the  confluence  with  Little  River  


Approximately  1 .4  miles  upi  ;tream  of  Meadow  Road 


At  ttie  confluence  with  Little 


Buffalo  Creek 


•158 

None 
None 

None 
None 

None 

None 


None 
None 


None 
None 

None 

None 

None 

None 

None 
None 

None 

None 

None 
None 

None 
None 

None 

None 


None 
None 


None 
None 

None 
None 

None 

None 

None 
•146 

None 
None 


•159 

•172 
•129 

•149 
•160 

•161 

•134 


•168 
•147 


•184 
•158 

•177 

•136 

•152 

•149 

•188 
•186 

•187 

•121 

•172 
•146 

•169 
•158 

•191 

•112 


•158 
•119 


•157 
•132 

•155 
•155 

•157 

•191 

•228 
•147 

•197 
•151 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Town  of  Benson,  Johnston 
County  (Unincorporated 
Areas). 

Town  of  Benson,  Johnston 
County  (Unincorporated 
Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Town  of  Four  Oaks,  John- 
ston County  (Unincor- 
porated Areas). 

Town  of  Four  Oaks,  John- 
ston County  (Unincor- 
porated Areas). 


Town  of  Four  Oaks,  John- 
ston County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Town  of  Kenly,  Johnston 
County  (Unincorporated 
Areas). 
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Source  of  flooding 


Location 


Approximately  100  feet  downstream  of  Wilson/John- 
ston County  tx>undary. 
Little  Creek Approximately  0.6  mile  upstream  of  Shotwell  Road 


Little  Creek  (into  Middle 
Creek). 

Little  Creek  (Basin  11, 
Stream  2). 

Little  Creek  (near  Mkto) 


Little  River 


Little  River  Tributary  1 


Little  Swamp  Branch 


Long  Branch 


Marks  Creek 


McCullens  Branch 
Mill  Creek 

Mill  Creek  (near  Clayton)  ... 

Mill  Creek  (near  Selma)  

Mill  Creek  Tributary  2 

Mill  Creek  (near  Tributary  3 

Mill  Creek  Tributary  4 

Mill  Creek  Tributary  5 

Mill  Creek  Tributary  6 


Mill  Swamp  Branch 
Mill  Swamp  Branch 


Moccasin  Creek  (near 
Princeton). 


Moccaskxi  Creek 


Approximately  0.6  mile  downstream  of  the  Wake/John- 
ston County  boundary. 

Approximately  0.7  mile  upstream  of  the  confluence 
with  MkJdIe  Creek. 

At  the  Wake/Johnston  County  boundary  

At  the  confluence  with  Moccasin  Creek 

At  the  Wake/Johnston  County  boundary  

Approximately  0.4  mile  upstream  of  Bizzell  Grove 
Church  Road. 

Approximately  0.5  mile  upstream  of  Hawkins  Road 

Approximately  0.6  mile  upstream  of  Wayne/County 
boundary. 


At  the  Wake/Johnston  County  boundary  

Approximately  0.3  mile  upstream  of  the  confluence 
with  Little  River. 

Approximately  0.4  mile  upstream  of  N.C.  42 

At  the  confluence  with  John  K.  Swamp 

Approximately  0.5  mile  upstream  of  T  Bar  Road  

Approximately  650  feet  downstream  of  Shoeheel  Road 

Approximately  0.7  mile  upstream  of  N.C.  96 

Approximately  0.8  mile  downstream  of  Prtichard  Road 


#Oepth  in  feet  above 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


At  the  Wake/Johnston  County  boundary 
Approximately  0.7  mile  upstream  of  the  confluence 

with  Black  Creek. 

Approximately  0.5  mile  upstream  of  Clayton  Road  

Approximately  0.7  mile  upstream  of  the  confluence  of 

Stone  Creek. 
Approximately  0.6   mile   upstream   of   Godwin   Lake 

Road. 
At  the  confluence  with  the  Neuse  River 


Approximately  0.6  miles  upstream  of  the  confluence 
with  the  Neuse  River. 

Approximately  0.6  mile  upstream  of  the  confluence 

with  Mill  Creek. 
Approximately  0.5  mile  upstream  of  the  confluence 

with  Mill  Creek. 
Approximately  0.4  mile  upstream  of  Shews  Pond  Road 
At  the  confluence  with  Mill  Creek  


At  the  confluence  with  Mill  Creek 


Approximately  0.6  mile  upstream  of  Randall  Chapel 
Road. 

Approximately  0.4  mile  upstream  of  Scout  Road  

At  the  conference  with  John  K.  Swamp 

At  the  confluence  with  John  K.  Swamp 

Approximately  0.4  mile  upstream  of  U.S.  Route  70  ..„.. 


At  the  Johnston/Wilson  County  boundary 


Existing 


None 
None 

tilone 

None 

None 
None 

None 
None 


None 
•107 


None 
None 

None 
None 

None 
•  157 

None 
None 


None 
•  None 

None 
None 

None 

•  146 

None 

•  96 

None 

None 
None 

None 

None 

None 
None 
None 

None 


None 


Modified 


•169 
•279 

•320 

•205 

•219 
•209 

•217 
•124 


•184 
•108 


•216 
•175 

•213 
•168 

•177 

•  158 

•  212 

•  159 


•  176 
•162 

•  194 

•  105 

•193 

•  145 

•  131 

*97 

•  99 

•  121 

•  115 

•  122 

•  97 

•  129 

•  129 

•  163 

•  127 


Communities  affected 


•  152 


Town  of  Clayton,  Johnston 
County  ^Unincorporated 
Areas). 


Johnston  County  (Unincor- 
porateo  Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Town  of  Mk:ro,  Johnston 
County  (Unincorporated 
Areas). 

Town  of  Kenly,  Town  of 
Princeton,  Town  of 
Mkjro,  Johnston  County 
(UnincorpKorated  Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Town  of  Clayton,  Johnston 
County  (Unincorporated 
Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Town  of  Clayton,  Johnston 
County  (Unincorporated 
Areas). 

Town  of  Selma,  Johnston 
County  (Unincorporated 
Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas) 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  county  (Unincor- 
porated Areas). 

Town  of  Pine  Level,  Town 
of  Princeton,  Johnston 
County  (Unincorporated 
Areas). 

Johnston  County  (Unincor- 
porated Areas). 
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Source  of  flooding 


Local  on 


#Depth  in  feet  above 

ground 

'  Elevation  in  feet  (NGVD) 

» Elevation  in  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Moccasin  Creek  Tritxjtary  1 
Moccasin  creek  Trit>utary  2 

Oak  Creek, 

Oak  Creek  Tributary 


Approximately  800  feet  dowristream  of  Railroad. 

At  Interstate  264  

At  the  confluence  with  of  Moi;casin  i 


Pole  Branch 

Polecat  Branch 


Quincosin  Swamp 
Quincosin  Swamp 


Hoooy  v/r6©K  

Reedy  Prong 

Reedy  Prong  Tributary 

Sams  Creek .....?. 


Snipes  Creek 


Spring  Branch  (into  Little 
River). 


Spring  Branch  Tributary 

Stone  Creek  ..- 

Stone  Creek  Tributary  ... 

Stony  Fork m 

Stony  Fork  Tribuary 


oreek  

Mocc^in  Creek 

wTvcK    

()reek  

of  the  confluence 

Creek 

Approximately  1.1  miles  dovtistream  of  Brogden  Road 


T^t  ttie  confluence  with 

At  the  confluence  with  Stone 

At  the  confluence  with  Oak 

Approximately  1.2  miles  uf^tream 

with  Oak  Creek. 
At  the  confluence  with  Black  ( 


Approximately  2.2  miles  ups  ream  of  Brogden  Road 


At  the  confluence  of  Bawdy 
At  ttie  confluence  of  Bawdy 


>eek  and  Bawdy  Swamp 
^reek  and  Bawdy  Swamp 


At  King  Mill  Road  . 

At  the  confluence  with  Mill  C^eek 


i/iHi  L  n 
^eedv 


Prong 


Approximately  200  feet  upsteam  of  Thornton  Road 

Approximately  0.7  mile  upstream  of  the  confluence 
with  the  Neuse  River.        ' 


Approximately  0.4  mile  downstream  of  City  Road 
At  the  confluence  with  Little  River  


At  the  Wake/Johnston  Couniy  boundary  

At  the  upstream  sid^of  Princeton  Kenly  Road 


Approximately  200  feet   downstream   of  Cuddington 

Road. 
At  the  confluence  with  Sprinb  Branch  (into  Little  River) 


Approximately  1 .6  miles  upstream  of  Rhodes  Road 
Just  upstream  of  U.S.  Highway  701  


Approximately  0.4  mile  upstream  of  Interstate  40 
At  the  confluence  with  Stonf  Creek  


Approximately  0.5  mile  upst  eam  of  Adams  Road 
Approximately  200  feet  upstream  of  Railroad  


Approximately  0.6  mile  upst  eam  of  Shade  Tree  Road 
At  ttie  confluence  with  Stonr  Forit , 


Approximately  300  feet  upsi  ream  of  Interstate  40 


None 
None 

None 

None 

None 

None 

•  147 

•  112 

None 
None 
None 

None 

None 

None 

None 
None 


None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 


•  219 

•  164 

•  166 

•  112 

•  116 

•  133 

•  148 

•  113 

•  137 

•  137 

•  110 

•  140 

•  139 

•  150 

•  162 

•  155 


•  210 

•  204 

•  285 

•  124 

•  214 

•  130 

•  211 

•  108 

•  205 

•  156 

•  185 

•  148 

•  164 

•  153 

•  179 


Johnson  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County 
(UnKorporated  Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Town  of  Smithfield,  John- 
ston County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Town  of  Clayton,  Johnston 
County  (Unincorporated 
Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 


Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
porated Areas). 

Johnston  County  (Unincor- 
-porated  Areas). 

Johnston  County  (Unincor- 
porated Areas). 


\         Town  of  Benson 
Maps  available  for  inspectkm  at  the  Benson  Town  Hall,  Zoning  Department,  303  East  Church  Street,  Benson,  North  Carolina. 
Send  comments  to  The  Honorable  Don  Johnson,  Mayor  of  the  Town  of  Benson,  P.O.  Box  69,  Benson,  North  Carolina  27504.  ~ 

Town  of  Clayton 
Maps  available  for  inspection  at  the  Clayton  Town  Hall,  Plinning  Department,  111  East  2nd  Street,  Clayton,  North  Carolina. 
Send  comments  to  Mr.  Steve  Biggs,  Clayton  Town  Manager,  P.O.  Box  879,  Clayton,  North  Carolina  27520. 

1       Town  of  Four  Oaks 
Mrps  available  for  inspectkxi  at  ttie  Four  Oaks  Town  Halli  304  North  Main  Street,  Four  Oaks,  North  Carolina. 
Ser)d  comments  to  The  Honorable  Jack  Austin,  Mayor  of  tie  Town  of  Four  Oaks,  P.O.  Box  158,  Four  Oaks,  North  Carolina  27524. 

Johnsi  an  County  (Unincorporated  Areas) 
Maps  available  for  inspection  at  the  Johnston  County  Pub  k:  Utilities  Offk:e,  309  East  Market  Street,  Smithfiekl,  North  Carolina. 
Send  comments  to  Mr.  RKk  Hester,  Johnston  County  Mai  ager,  P.O.  Box  1049,  SmithfiekJ,  Morth  Carolina  27577. 
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Source  of  flooding 


Location 


#Oepth  in  feet  atx>ve 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Communities  affected 


Existing 


Modified 


Town  of  Micro 

Maps  available  for  inspection  at  the  Micro  Town  Hall,  1 1 2  West  Main  Street,  Micro,  North  Carolina. 

Send  comments  to  The  Honorable  Earl  E.  (Buddy)  Jones,  Mayor  of  the  Town  of  Micro.  P.O.  Box  31 .  Micro.  North  Carolina  27555. 

..  .......  Town  of  Pine  Level 

Maps  available  for  inspection  at  the  Pine  Level  Town  Hall,  214  North  Peedin  Avenue,  Pine  Level  North  Carolina 

Send  comments  to  The  Honorable  Tony  Braswell,  Mayor  of  the  Town  of  Pine  Level.  P.O.  Box  328.  Pine  Level,  North  Carolina  27568. 

Town  of  Princeton 
Maps  available  for  inspection  at  the  Town  of  Princeton  Public  Utilities  Office,  309  East  Market  Street,  Princeton  North  Carolina 
Send  comments  to  The  Honorable  Donald  Rains,  Mayor  of  the  Town  of  Princeton.  P.O.  Box  128,  Princeton,  North  Carolina  27569 

Town  of  Salma 
Maps  available  for  inspection  at  the  Town  of  Selma  Planning  Department,  100  North  Raiford  Street.  Selma  North  Carolina 
Send  comments  to  The  Honorable  Harry  Blackley,  Mayor  of  the  Town  of  Selma.  100  North  Raiford  Street,  Selma.  North  Carolina  27576. 

Town  of  SmKhfleid 
Maps  available  for  inspection  at  the  Smithfield  Town  Hall,  350  East  Maritet  Street,  SmithfieW,  North  Carolina 
Send  comments  to  The  Honorable  Bill  Jordan,  Mayor  of  the  Town  of  Smithfield,  350  East  Maricet  Street,  Smithfield.  North  Carolina  27577 

Town  of  Wilson's  Mills 
Maps  available  for  inspection  at  the  Wilson's  Mills  Town  Hall,  22  Fire  Department  Road,  Wilson's  Mills  North  Carolina 
Send  comments  to  The  Honorable  Pattie  Caddell,  Mayor  of  the  Town  of  Wilson's  Mills,  P.O.  Box  448.  Wilsons  Mills.  North  Carolina  27593. 


NORTH  CAROLINA 
Wayne  County 


Richland  Creek 


Stoney  Creek 


Appletree  Swamp 
Aycock  Swamp  .... 


Bear  Creek 


Approximately  200  feet  upstream  of  the  confluence 
with  Stoney  Creek. 


Approximately  650  feet  upstream  of  Highway  70 
At  the  confluence  with  the  Neuse  River  


Beaverdam  Creek  .. 
Beaverdam  Creek  1 
Mill  Creek  North  


Mill  Creek  North  Tributary  1 

Mill  Creek  North  Tributary  2 
Mill  Creek  North  Tributary  3 
Mill  Creek  North  Tributary  4 


Approximately  1,000  feet  upstream  of  the  confluence 

of  Reedy  Branch. 
Approximately  500  feet  downstream  of  the  Wayne/ 

Greene  County  boundary. 
Approximately    1.2   miles   upstream   of  the   Wayne/ 

Greene  County  tx>undary. 
At  the  Wayne/Wilson  County  boundary 


Approximately   1.5  miles  upstream  of  Black  Creek 

Road. 
Approximately  0.2  mile  downstream  of  the  Wayne/ 

Greene  County  boundary. 
Approximately  150  feet  downstream  of  Rodell  Barron 

Road. 
At  the  upstream  side  of  Rosewood  Road 

At  the  Wayne/Johnston  County  boundary 

At  the  confluence  with  Falling  Creek  


Approximately  1.2  miles  upstream  of  U.S.  Route  13  .... 
Approximately  0.8  mile  upstream  of  the  confluence 
.  with  Little  River. 

Approximately  0.5  mile  upstream  of  Pikeville  Princeton 

Road. 
At  the  confluence  with  Mill  Creek  North  

Approximately  1.2  miles  upstream  of  the  confluence 

with  Mill  Creek  North. 
At  the  confluence  with  Mill  Creek  North  


Approximately  0.5  mile  upstream  of  Hinnant  Road 
At  the  confluence  with  Mill  Creek  North  


Approximately  0.4  mile  upstream  of  Nahunta  Road 
At  the  confluence  with  Mill  Creek  North  


•  84 


None 
•  70 


•  89 

None 
None 
None 

None 

•  75 

Norm 

None 

None 
None 

None 

•  89 

None 

Nor>e 

None 

None 

None 
None 

None 
None 


>  85  City  of  Goldstx>ro.  Wayne 
County  (Unincorporated 
Areas). 


•  107 
•  71 


•  90 

•  86 

•  99 

•  76 

•  113 

•  76 

•  112 

•  82 

•  124 

•  133 

•  147 

•  68 

•  136 

•  101 
•136 

•  102 

•  134 

•  111 


City  of  Goldsboro,  Wayne 
County  (Unincorporated 
Areas). 


Wayne  County  (Unincor- 
porated Areas). 


Town  of  Fremont,  Wayne 
County  (Unimorporated 
Areas). 


Wayne  County  (Unincor- 
porated Areas). 


Wayne  County  (Unincor- 
porated Areas). 

Wayne  County  (Unincor- 
porated Areas). 

Town  of  Pikeville,  Wayne 
County  (Unincorporated 
Areas). 


Wayne  County  (Unincor- 
porated Areas) 


Wayne  County  (Unincorr 
porated  Areas). 


Wayne  County  (Unincor- 
porated Areas). 
•  136  I 
•113  I  Town  of  PikeviHe. 
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Source  of  flooding 


Loc  Hon 


#Oepth  in  feet  above 
ground 

*  Elevation  in  feet  (NGVD) 

•  Elevation  in  feet  (NAVD) 


Communities  affected 


Existing 


Modified 


Mill  Creek  North  Tributary  5 
Neuse  River 

Billy  Bud  Creek 

Buck  Swamp 

Button  Branch 

Charles  Branch 

Falling  Creek 

Great  Swamp  

Great  Swamp  Tributary  1  ... 

Great  Swamp  Tributary  2  ... 

Great  Swamp  Tributary  3  ... 
Great  Swamp  Tributary  4  ... 
Howells  Branch  ...; 

Ivy  Branch  

Juniper  Swamp 

Lee  Branch 

Mills  Creek 


Approximately  540  feet 
At  the  confluence  with  Mill 
Approximately  0.3  mile 
At  the  Wayne/Lenoir  Count  r 


upstream  of  Nahunta  Road 

Creek  North  

upsi  ream  of  Nahunta  Road 
boundary 


At  the  confluence  with  Mill 
At  the  confluence  with 


I  Jreek  South 
Stonsy  Creek 


Approximately  0.7  mile  uf^stream  of  North  Berkeley 
Boulevard. 


At  the  downstream  side  of 


Jor  Am  Road 


Approximately  300  feet  upsjtream  of  Pikeville  Princeton 

Road. 
Approximately  100  feet  dovinstream  of  Saulston  Road 

Approximately   1,000  feet  upstream  of  the  Wayne/ 

Greene  County  boundary 
Approximately  0.3  mile  u|)stream  of  the  confluence 

with  Beaverdam  Creek. 
Approximately  1.7  miles  (^stream  of  the  confluence 

with  Beaverdam  Creek. 
At  the  confluence  of  the  Neiise  River 


Approximately  850  feet  i^stream  of  South  Jordans 

Chapel  Road. 
Approximately  500  feet  doi^nstream  of  the  Wayne/WH- 

son  County  twundary. 
At  the  Wayne/Johnston  Colinty  boundary 
At  the  Wayne/Wilson  County  boundary  .... 


Approximately  1.6  miles 
son  County  boundary. 
At  the  confluence  with  Gre^t 


upstream  of  the  Wayne/WII- 
Swamp 


Approximately  1.4  miles 

with  Great  Swamp. 
At  the  confluence  with  Greit 


i|pstream  of  the  confluence 
Swamp  


Approximately  0.5  mile  upski 
At  the  confluence  with  Grei  it 


Approximately  0.6  mile  u 
Apisroximately  850  feet 
Road. 


psti 


Approximately  130  feet  upj  tream  of  Tommys  Road 
At  the  Wayne/Wilson  Coun  !y  t)Oundary 


ream  of  Atlantk:  Road 
Swamp  


ream  of  Joe  Morris  Road  .. 
lipstream  of  East  Patetown 


Approximately  1 .3  miles  uqstream  of  St.  James  Church 

Road. 
At  the  confluence  with  Greiit  Swamp 


Approximately  0.2  mile  upstream  of  the  confluence 
with  White  Oak  Swamp. 

Approximately  200  feet  upstream  of  McKee  Oil  Com- 
pany Road. 

Approximately  0.3  mile  updtream  of  Hatchs  Hill  Lane  ... 
AJsproximately  0.2  mile  upstream  of  Highway  13 


Approximately  1.5  nules  u(  stream  of  Highway  13 


None 

None 

None 

•  53 


•  83 
•89 


None 

None 

None 

None 

None 

None 

None 

•83 

None 

None 

None 
None 

None 
None 

None- 

None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 


None 
None 


None 


•  137 

•  115 

•  134 
•55 


•  84 
•90 


•118 

•109 

•135 

•69 

•70 

•82 

•92 

•84 

•137" 

•97 

•160 
•93 

•115 
•99 

•110 

•125 

•156 
•129 

•138 
•106 

•113 
•68 

•87 

•103 
•117 
•142 


•148 
•115 


•124 


Town  of  Pikeville. 

Town  of  Seven  Springs, 
City  of  Goldsboro, 
Wayne  County  (Unincor- 
porated Areas). 

City  of  Goldst>oro,  Wayne 
County  (Unincorporated 
Areas).   . 


Wayne  County  (Unirrcor- 
porated  Areas). 


Wayne  County  (Unincor- 
porated Areas). 


Wayne  County  (Unincor- 
porated Areas). 


Wayne  County  (Unincqj- 
porated  Areas). 


Wayne  County  (Unincor- 
porated Areas). 

Town  of  Fremont,  Wayne 
County  (Unincorporated 
Areas). 


Town  of  Fremont,  Wayne 
County  (Unincorporated 
Areas). 


Wayne  County  (Unincor- 
porated Areas). 

Wayne  County  (Unincor- 
porated Areas). 

City  of  Goldsboro,  Wayne 
County  (Unincorporated 
Areas). 

Wayne  County  (Unincor- 
porated Areas). 


Wayne  County  (Unincor- 
porated Areas). 


Town  of  Mount  Olive, 
Wayne  County  (Unincor- 
porated Areas) 

City  of  Goldsboro,  Wayne 
County  (Unincorporated 
Areas). 
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Source  of  flooding 


Nahunta  Swamp 


Thorough  Fare  Swamp 


Thunder  Swamp 


Thunder  Swamp  Tributary .. 


Tumer  Swamp 


Location 


At  State  Highway  581 


Approximately  0.7  mile  upstream  of  Old  Kenley  Road  .. 
Approximately  1,500  feet  upstream  of  the  confluence 

with  Nahunta  Swamp. 
Approximately  0.3  mile  upstream  of  St.  Highway  222  ... 
Approximately   100  feet  upstream  of  Stoney  Creek 

Church  Road. 
Approximately  0.4  mile  upstream  of  Stoney  Creek 

Church  Road. 
Downstream  side  of  Grantham  School  Road  

Approximately  1.7  miles  upstream  of  Odom  Mill  Road 
At  the  downstream  side  of  Old  Smith  Chapel  Road 


Walnut  Creek 


Reedy  Branch 


Big  Ditch  

Little  River  

Burden  Creek 


Moccasin  Creek  . 


At  the  upstream  side  of  Daughery  Field  Road 
The  upstream  side  of  Highway  55 


Approximately  0.7  mile  upstream  of  Highway  55 
At  the  Wayne/Wilson  County  boundary  


Approximately  0.4  mile  downstream  of  North  Church 

Street. 
At  the  confluence  with  the  Neuse  River  


Walnut  Creek  Tributary  D  .. 
Watery  Branch 

Yellow  Marsh  Branch  

White  Oak  Swamp  

Contentnea  Creek  

Mill  Creek  (South)  


Approximately  0.7  mile  upstream  of  Miller  Chapel 

Road. 
At  the  confluence  with  Walnut  Creek 


Approximately  0.7  mile  upstream  of  Powell  Road 

Approximately  250  feet  downstream  of  the  Wayne/ 
Greene  County. 

Approximately  2.5  miles  upstream  of  Old  Mill  Road  

Approximately  180  feet  upstream  of  railroad 

Approximately  0.3  mile  upstream  of  railroad  

At  the  confluence  with  Juniper  Swamp 


Approximately  0.5  mile  upstream  of  Juniper  Swamp  ... 
Approximately  0.8  mile  upstream  of  Highway  58  


At  the  downstream  side  of  Highway  222 
At  the  confluence  with  the  Neuse  River  . 


Approximately  800  feet  upstream  of  the  confluence 

with  the  Neuse  River. 
At  the  confluence  of  Stoney  Creek 


Approximately  2,500  feet  upstream  of  the  confluence 
with  Stoney  Creek. 

At  the  confluence  with  the  Neuse  River  

Approximately  0.3  mile  upstream  of  U.S.  Highway  70  .. 

At  the  confluence  with  Neuse  River „. 

Approximately  0.3  mile  upstream  of  Stevens  Mill  Road 
At  the  confluence  with  Moccasin  Creek 

Approximately  750  feet  upstream  of  the  confluence 

with  Moccasin  Creek. 
At  the  confluence  with  the  Neuse  River  

At  the  Johnston/Wayne  County  boundary  r... 


#Depth  in  feet  above 
ground 

*  Elevatkm  in  feet  (NGVD) 

•  Elevatk)n  in  feet  (NAVD) 


Existing 


None 

None 
None 

Norie 
None 

None 

None 

None 
None 


None 
None 


None 
None 


None 
•58 

None 

None 

None 
None 


None 
None 

None 
None 

None 
None 

None 
•84 

•84 

•89 


•89 

•73 
None 
•73 
•74 
•83 

•83 

•83 

•83 


Modified 


•124 

•136 
•88 

•108 
•109 

•113 

•123 

•152 
•137 


•160 
•150 


•157 
•77 


•104 
•60 

•116 

•98 

•105 
•73 

•108 
♦155 

•157 
•113 

•122 
•62 

•64 
•83 

•83 

•90 

•90 

•74 
•119 
•74 
•75 
•84 

•84 

•84 

•84 


Communities  affected 


Wayne  County  (Unincor- 
porated Areas). 

Wayne  County  (Unincor- 
porated Areas). 

Wayne  County  (Unincor- 
porated Areas). 


Wayne  County  (Unincor- 
porated Areas). 

Town  of  Mount  Olive, 
Wayne  County  (Unincor- 
porated Areas). 

Town  of  Mount  Olive, 
Wayne  County  (Unincor- 
porated Areas). 

Town  of  Eureka,  Wayne 
County  (Unincorporated 
Areas). 


City  of  Gddsboro.  Village 
of  Walnut  Creek,  Wayne 
County  (Unincorporated 
Areas). 


Wayne  County  (Unincor- 
porated Areas). 

Town  of  Eureka,  Wayne 
County  (Unincorporated 
Areas). 

Wayne  County  (Unincor-   ■ 
porated  Areas). 

Wayne  County  (Unincor- 
porated Areas). 

Wayne  County  (Unincor- 
porated Areas). 

Wayne  County  (Unincor- 
porated Areas). 


City  of  Goldsboro,  Wayne 
County  (UnirKX>rporated 
Areas). 


City  of  GoWsboro. 

City  of  Goldsboro. 

Wayne  County  (Unincor- 
porated Areas). 


Wayne  County  (Unincor- 
porated Areas). 
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Source  of  flooding 


#Oepth  in  feet  above 
ground 

*  Elevation  in  feet  (h4GVD) 

•  Elevation  In  feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Sleepy  Creek 


At  tlie  confluence  witfi  tfw  rf euse  River 


Approximately  0.9  mile  uf^ream  of  the  confluence 
with  the  Neuse  River. 


•62 
•62 


•65 
•65 


Wayne  County  (Unincor- 
porated Areas). 


Town  of  Eureka 

Maps  available  for  inspection  at  the  Eureka  Town  Hall,  100  West  Main  Street.  Eureka,  North  Carolina. 

Send  comments  to  The  Honorable  Randy  Bass,  Mayor  of  the  Town  of  Eureka,  P.O.  Box  3150,  Eureka,  North  Carolina  27830. 

I        Town  of  Fremont 
tAaps  available  for  inspectton  at  ttw  Fremont  Town  Hall,  202  North  Goklsboro  Street,  Fremont,  North  Carolina. 
Send  comments  to  The  Honorat>le  Royd  A.  Evans,  Mayor  of  ttie  Town  of  Fremont,  P.O.  Box  818,  Fremont,  North  Carolina,  27830. 

CRy  of  GoMsboro 
Maps  available  for  inspectk>n  at  the  City  of  GoMsboro  En^  ineering  Department,  222  North  Center  Street,  Goklsboro,  North  Carolina. 

Manager,  P.O.  Drawer  A,  Goldsboro,  North  Carolina  27530. 
Town  of  Pikevllle 
111 2  Southwest  Railroad  Street,  Pikeville,  North  Carolina. 
Send  comments  to  The  Honorable  Tony  Medlin,  Mayor  of  the  Town  of  Pikevllle,  P.O.  Box  9,  Pikeville,  North  Carolina,  27863. 

Town  of  Seven  Springs 
Maps  available  for  inspectk>n  at  the  Seven  Springs  Town  Hall,  508  Church  Street,  Seven  Springs,  North  Carolina. 
Send  comments  to  The  Honorat>le  Jewel  Kilpatrk:k,  Mayor  of  the  Town  of  Seven  Springs,  P.O.  Box  198,  Seven  Springs,  North  Carolina  28578. 

Unincorporated  Areas  of  Wayne  County 
Maps  avatlatjie  for  Inspection  at  the  Wayne  County  Plannfig  Department,  224  East  Walnut  Street,  Goldsboro,  North  Carolina. 
Send  comments  to  Mr.  Lee  Smith,  Wayne  County  Managf  r,  P.O.  Box  227,  Goldsboro,  North  Carolina  27533-0227. 

Village  of  Walnut  Creek 

Maps  available  for  inspection  at  the  Walnut  Creek  County!  Club,  508  Lake  Shore  Drive,  Goldst)oro,  North  Carolina. 
Send  comments  to  The  Honorable  Ken  Ritt,  Mayor  of  the  tillage  of  Walnut  Creek,  P.O.  Box  1091 1 ,  Goldsboro,  North  Carolina  27534. 


Send  comments  to  Mr.  Rnhard  M.  Stozak,  Goktetraro  City 


Maps  available  for  inspectkm  at  tfie  Pikeville  Town  HaH,  1 


PENNSYLVANIA 
Lycoming  County 


Gregs  Run 


Mill  Creek  No.  2 


Approximately  523  feet  upstream  of  the  confluence 

with  Sugar  Run.  I 

Approximately  75  feet  dowi^stream  of  Gregs  Run  Road 

(Township  Route  270). 
Approximately  150  feet  upstream  of  State  Route  87  .... 
Approximately  1 ,750  feet  u{  tstream  of  State  Route  87 


Township  of  Wolf. 


Township  of  Fairfield. 


Township  of  Fairfield 

Maps  available  for  inspection  at  the  Fairfield  Township  Otice,  238  Fairfield  Church  Road,  Montoursville,  Pennsylvania. 
Send  comments  to  Mr.  Robert  Wein,  Chairman  of  the  Tof/nship  of  Fairfield  Board  of  Supen/isors,  141  Signal  Hill  Road,  Montoursville,  Pennsyl- 
vania 17754. 

Township  of  Wolf 

Maps  available  for  inspection  at  the  Wolf  Township  Officei  695  Route  405  Highway,  Hughesville,  Pennsylvania. 
Send  comments  to  Mr.  Gene  M.  Cahn,  Chairman  of  the  1  ownship  of  Wolf  Board  of  Supen/isors,  695  Route  405  Highway,  Hughesville,  Pennsyl- 
vania 17737. 


(Catalog  of  FederahDomestic  Assistance  No. 
83.100,  'Flood  Insurance.") 

Dated:  November  18,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director.  Emergency 
Preparedness  and  Response  Directorate. 
[PR  Doc.  03-29795  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  9110-12-P 
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DEPARTMENT  OF  TRANSPORTATION      ACTION:  Request  for  information. 


Research  and  Special  Programs 
Administration 

i 
49  OFF  Part  192 


[Dockel 


No.  RSPA-03-16330;  Notice  4] 


RIN2i;r-AB71  .     I 

Pipeliiw  Safety:  Passage  of  Internal 
Inspecpon  Devices 

AGENC1 ':  Research  and  Special  Programs 
Admin  istration  (RSPA),  DOT. 


SUMMARY:  On  April  12,  1994,  RSPA 
issued  a  regulation  requiring  pipeline 
operators  to  design  and  construct 
certain  new  transmission  lines  and 
certain  existing  line  sections  that 
contain  replaced  pipe  or  components  to 
accommodate  the  passage  of 
instrumented  internal  inspection 
devices.  Responding  to  petitions  for 
reconsideration,  we  suspended 
enforcement  on  some  facilities  and 
invited  comments  on  proposed  changes 
ta  the  regulatioix.  To  help  us  reach  a 
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final  decision  on  the  petitions  and 
issues  raised  by  commenters,  this  notice 
seeks  responses  to  the  questions  stated 
below  under  SUPPLEMENTARY 
INFORMATION  concerning  offshore  gas 
transmission  lines. 

DATES:  Persons  interested  in  submitting 
written  responses  to  the  questions  posed 
in  this  document  must  do  so  by 
December  31,  2003. 

ADDRESSES:  You  may  submit  written 
responses  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 
open  fi-om  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays  when  the  facility  is  closed. 
Alternatively,  you  may  submit  written 
responses  to  the  docket  electronically  at 
the  following  Web  address:  http:// 
dms.dot.gov.  All  written  responses 
should  identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice.  Anyone  who  wants  confirmation 
of  mailed  responses  must  include  a  self- 
addressed  stamped  postcard.  To  file 
written  responses  electronically,  after 
logging  on  to  http://dms.dot.gov,  click 
on  "Comment/Submissions."  You  can 
also  read  all  responses  in  the  docket  at 
http://dms.dot.gov. 

The  previous  record  of  this 
proceeding  is  in  Docket  No.  PS-126. 
You  can  read  comments  and  other 
material  in  this  docket  at  the  Nassif 
Building,  U.S.  Department  of 
Transportation.  Room  7128,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  For  access  to  this  docket, 
please  call  Jenny  Donohue  at  (202)  366- 
4046. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  imion,  etc.).  Yotfmay 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 

M.  FiuTow  by  phone  at  202-366-4559, 
by  fax  at  202-366-4566,  by  mail  at  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590,  or  by  e-mail  at 
buck.furrow@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

Following  Congressional  mandates, > 
RSPA  published  regidations  (49  CFR 
192.150  and  195.120)  requiring  that, 
except  where  impracticable,  operators  of 
gas  and  hazardous  liquid  pipelines  must 
design  and  construct  certain  pipelines 
to  accommodate  the  passage  of 
instrumented  internal  inspection 
devices,  or  smart  pigs  (59  FR  17281; 
Apr.  12, 1994).  In  response  to  petitions 
for  reconsideration  from  the  Ajnerican 
Gas  Association  and  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA).  we  proposed  to  modify 
provisions  of  §  192.150  that  apply  to 
offshore  transmission  lines  and  that 
require  removal  of  smart  pig 
obstructions  from  transmission  line 
sections  (59  FR  49896;  Sept.  30, 1994). 
In  addition,  pending  completion  of  the 
rulemaking,  we  suspended  enforcement 
of  §  192.150  on  offshore  transmission 
lines  and  on  onshore  transmission  line 
sections  except  replacement  parts  (60 
FR  7133;  Feb.  7,  1995). 

One  of  the  issues  raised  by  INGAA's 
petition  and  by  comments  on  the 
proposed  modification  of  §  192.150 
concerns  the  applicability  of  §  192.150 
to  new  offshore  transmission  lines  10 
inches  or  larger.  INGAA  and  industry 
conunenters  strongly  suggested  the  rule 
should  exempt  all  offshore  transmission 
lines.  The  reasons  were  increased 
design  and  construction  costs  and  lack 
of  benefits.  In  addition,  the  Technical 
Pipeline  Safety  Standard  Committee, 
RSPA's  advisory  committee  on 
proposed  gas  pipeline  safety  standards, 
supported  industry's  view  at  a  meeting 
in  Washington,  DC,  on  May  2, 1995. 

In  contrast,  operators  of  hazardous 
liquid  pipelines  did  not  object  to  the 
similar  pig-passage  rule  in  §  195.120 
that  applies  to  offshore  pipelines  10 
inches  or  larger.  And  the  Marine  Board, 
in  a  1994  study  jointly  sponsored  by 
RSPA  and  the  Minerals  Management 
Ser\'ice,  "Improving  the  Safety  of 
Marine  Pipelines,"  recommended  that 
"[n]ew  medium-to  large-diameter 
pipelines  running  from  platform  to 
platform  or  platform  to  shore  should  be 
designed  to  accommodate  smart  pigs 
whenever  reasonably  practical."  (The 
study  is  available  at  http:// 

hooks.ngp.edu/books/03090504  72/ 
html/.) 

Questions 

In  light  of  this  background  and  the 
considerable  time  since  persons 
submitted  written  comments  on  the 


proposed  changes  to  §  192.150,  we  have 

the  following  questions: 

— Do  operators  of  offshore  gas 
transmission  lines  still  object  to 
applying  §  192.150  to  new  offshore 
transmission  lines  10  inches  or  lai^er? 

— ff  the  answer  is  yes,  given  that  new 
hazardous  Uquid  pipelines  10  inches 
or  larger  are  meeting  §  195.120,  what 
differences  are  there  between  gas  and 
liquid  pipeline  design  and 
construction  practices  that  would 
justify  exempting  new  offshore  gas 
transmission  lines  10  inches  or  larger 
fi-om§  192.150? 

— ^Regarding  the  Marine  Board's 
recommendation,  when  would  it  not 
be  "reasonably  practical"  to  design 
new  gas  transmission  lines  10  inches 
or  larger  running  between  platforms 
or  platforms  and  shore  to 
accommodate  the  passage  of  smart 
pigs? 

Issued  in  Washington,  IX],  on  November 
24,  2003. 

Stacey  L.  Gerard. 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  03-29853  Filed  11-28-03;  8:45  am] 
BIUJN6  CODE  4910-«9-l> 


'  Sections  108(b)  and  207(b)  of  the  Pipeline  Safety 
Reauthorization  Act  of  1968  (Pub.  L.  100-561;  Oct. 
31, 1988). 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

[Docket  No.  RSPA-9fr-4868  (gas),  Notice  3; 
and  RSPA-03-15864  (liquid),  Notice  1] 

Gas  and  Hazardous  Liquid  Gathering 
Lines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  This  document  announces  a 
public  meeting  and  an  opportunity  to 
submit  written  comments  oh  the  safety 
regulation  of  gas  and  hazardous  liquid 
gathering  lines.  Congress  has  directed 
RSPA  to  define  "gathering  line"  for  gas 
and  hazardous  liquid  pipeline 
transportation  and.  if  appropriate, 
define  as  "regulated  gathering  line" 
those  rural  gathering  lines  that,  because 
of  specific  physical  characteristics, 
should  be  regulated.  The  gas  pipeline 
regulations  do  not  clearly  distinguish 
gathering  lines  from  production 
facilities  and  transmission  lines.  This 
lack  of  clarity  has  caused  many  disputes 
between  government  and  industry  over 
whether  the  regulations  cover  particular 
pipelines.  The  current  definition  of 
hazardous  liquid  gathering  has  worked 
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well.  We  will  consider  all  public 
comments  in  developing  future 
proposals  on  gathering  lines. 
DATES:  The  deadline  for  submitting 
written  comments  is  January  17,  2004. 
The  public  meeting  will  occur  Tuesday. 
December  16,  2003,  from  8:30  am  to 
4:30  pm,  and  Wednesday,  December  17, 
2003,  from  8:30  am  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Anchorage  Marriott  Downtown, 
820  W.  7th  Ave..  Anchorage,  AK  99506 
phone:  (907)  279-8000.  You  may 
participate  4n  the  meeting  by  making 
oral  or  written  comments  about  any  of 
the  topics  discussed  in  this  notice.  You 
may  also  submit  written  comments 
directly  to  the  dockets  by  any  of  the 
following  methods: 

•  Mail:  Dockets  Facility,  U.S. 
Department  of  Transportation,  Room 
PL-401,  400  Seventh  Street  SW.,  20590- 
0001.  Anyone  wanting  confirmation  of 
mailed  comments  must  include  a  self- 
addressed  stamped  postcard. 

•  Hand  deliverv  or  courier:  Room  PL- 
401.  400  Seventh  Street,  SW., 
Washington.  DC.  The  Dockets  Facility  is 
open  from  10  am  to  5  pm,  Monday 
through  Friday,  except  Federal  holidays. 

•  Web  site:  Go  to  http://dms.dot.gov, 
click  on  "Comment/Submissions"  and 
follow  instructions  at  the  site. 

Further  instructions  about  the 
iqeeting  and  submission  of  written 
comments  are  under  the  Public 
Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section^f 
this  notice. 

Docket  access.  For  copies  of  this 
notice  or  other  material  in  the  docket, 
you  may  contact  the  Dockets  Facility  by 
phone  (202)  366-9329  or  visit  the 
facility  at  the  above  street  address.  For 
Web  access  to  the  dockets  to  read  and 
download  filed  material,  go  to  http:// 
dms.dot.gov/search.  Then  type  in  the 
last  four  digits  of  the  gas  or  liquid 
docket  number  shown  in  the  heading  of 
this  notice,  and  click  on  "Search."  A 
transcript  of  the  meeting  should  be 
available  in  the  dockets  about  3  weeks 
after  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
DeWitt  Burdeaux  by  phone  at  (405) 
954-7220  or  by  e-mail  at 
demtt_burdeaux@tsi.jccbi.gov  regar^ag 
the  subject  matter  of  this  notice. 

SUPPLfMENTARY  INFORMATION: 

Public  Participation 

Oral  comments.  Anyone  who  wants  to 
make  an  oral  presentation  at  the  meeting 
should  notify  Janice  Morgan  by 
December  5,  2003,  by  phone,  (202)  366- 
2392.  or  by  e-mail; 
janice.morgan@rspa.dot.gov.  Please 
state  the  topic  of  your  presentation  and 


the  amc  unt  of  time  requested.  If 
necessa  y,  the  presiding  officer  may 
limit  th  J  time  for  oral  presentations  so 
that  eve  ryone  who  requests  an 
opportu  nity  to  speak  may  do  so.  Those 
who  do  not  request  time  for 
present  itions  in  advance  may  have  an 
opportu  nity  to  speak  as  time  allows.  On 
Tuesda; ',  December  16,  2003,  the  agenda 
for  the  1  (leeting  will  focus  on  gas 
gatherii  g  and  on  Wednesday,  December 
17,  200;  1,  liquid  gathering. 

Writt(  'n  comments.  The  deadline  for 
submitt  ng  written  comments  to  the 
dockets  is  January  17,  2004.  Late  filed 
commei  its  will  be  considered  as  far  as 
practica  ble.  All  written  comments 
should  dentify  the  gas  or  liquid  docket 
numbei  and  notice  number  stated  in  the 
headin;  of  this  notice.  Written 
comme  its  submitted  at  the  meeting  will 
be  inch  ded  in  the  meeting  transcript  or 
filed  in  the  dockets. 

-    Priva  :y  Act  Information.  Anyone  can 
search  I  he  electronic  form  of  all 
comme  its  filed  in  any  of  our  dockets  by 
the  name  of  the  individual  submitting 
the  con  ment  (or  signing  the  comment, 
if  subm  itted  for  an  association,  business, 
labor  uj  lion,  etc.).  You  may  review 
DOT'S  (  omplete  Privacy  Act  Statement 
in  the  J  pril  11.  2000  issue  of  the 
Federa  Register  (65  FR  19477)  or  go  to 
http://c  ms.dot.gov. 

Indiv  'duals  ivith  Disabilities.  For 
informs  tion  on  facilities  or  services  for 
individuals  with  disabilities,  or  to 
request  special  assistance  at  the 
meetin; ;,  contact  Janice  Morgan  by 
phone,  [202)  366-2392,  or  by  e-mail: 
Janice. I  norgan@rspa.dot.gov. 

Backgr  )und 

Gas  i  ktthering  Line  Definition.  RSPA's 
gas  pip  jline  safety  regulations  in  49 
CFR  pa  rt  192  apply  to  pipelines  used  in 
the  gatl  lering.  transmission,  or 
distribution  of  gas,  except  gathering 
lines  is  rural  locations  and  certain 
offshore  pipelines  (§  192.1).  As  defined 
in  §  19:  .3,  "gathering  line"  means  "a 
pipelin  B  that  transports  gas  from  a 
currenl  production  facility  to  a 
transm  ssion  line  or  main."  Although 
part  19 1  does  not  define  "production 
facility  "  it  does  define  "transmission 
line"  a  id  "main."  However,  under 
§  192.3  the  definition  of  "transmission 
line"  n  fers  to  a  pipeline  "other  than  a 
gatheri  ig  line."  Also,  the  definifion  of 
"main'  refers  to  "distribution  line," 
v/hich  means  a  "pipeline  other  than  a 
gathering  or  transmission  line." 

The  1  ibsence  of  a  production  facility 
definit  on  and  the  circular  logic  of  the 
definit  ons  of  gathering  line, 
transmission  line,  and  distribution  line 
have  nlade  it  difficult  to  determine  the 
beginn  ng  and  end  of  gathering  lines 


covered  by  part  192.  It  is  also  difficult 
to  determine  which  pipelines  are 
exempt  from  part  192  as  rural  gathering 
lines.  Inspectors  from  RSPA-s  five 
regional  offices  have  often  disagreed 
with  pipeline  operators  across  the 
nation  over  whether  pipelines  are 
gathering  or  transmission  lines.  In  1986, 
RSPA  asked  the  National  Association  of 
Pipeline  Safety  Representatives 
(NAPSR)  for  comments  on  the  gathering 
line  problem.  Responses  from  NAPSR 
members  showed  that  in  the  30  States 
where  gathering  lines  exist,  there  are  at 
least  2,800  gathering  operators  and 
111,000  miles  of  gathering- lines  (as 
interpreted  by  the  States).  NAPSR 
members  from  five  States,  with  about  54 
percent  of  gathering-line  operators  and 
75  percent  of  the  mileage,  said  they  had 
disagreements  with  operators  over 
classifying  rural  pipelines  as  gathering 
lines  or  transmission  lines.  Members 
from  three  of  these  States  said  the 
disagreements  were  too  numerous  to 
list.  One  NAPSR  member  recalled  many 
disagreements  with  two  major  gas 
gathering  and  transmission  pipeline 
operators  over  where  a  gathering  line 
ends.  Another  NAPSR  member  related 
continuing  disagreements  over  the 
classification  of  various  segments  of 
pipeline  operated  by  one  of  the  largest 
gas  gathering  line  operators  in  the 
United  States. 

The  difficulty  of  identifying  gas 
gathering  lines  not  only  affects 
government  enforcement  of  the  part  192 
safety  standards,  but  it  also  affects  other 
program  areas.  RSPA  annually  collects 
user  fees  bom  gas  pipeline  operators  to 
recoup  regulatory  program  costs. 
However,  by  law,  Uiese  fees  are  only 
assessable  for  costs  related  to 
transmission  lines.  In  addition,  the 
Pipeline  Safety  Improvement  Act  of 
2002  (Pub.  L.  107-355;  Dec.  17,  2002) 
requires  operators  to  provide  to  RSPA, 
certain  geospatial  data  and  other 
information  for  use  in  the  National 
Pipeline  Mapping  System.  However, 
gathering  and  distribution  lines  are 
specifically  excluded  from  this 
requirement. 

Seeking  to  resolve  the  gas  gathering 
line  interpretive  problem,  RSPA 
proposed  to  amend  part  192  gathering 
line  definition  (Docket  PS-122;  56  FR 
48505;  Sept.  25, 1991).i  However, 


'  The  proposal  was:  "Gathering  line"  means, 
except  as  provided  in  paragraph  (4),  any  pipeline 
or  part  of  a  connected  series  of  pipelines  used  to 
transport  gas  &oni  a  well  or  the  first  production 
facility  where  gas  is  separated  bom  produced 
hydrocarbons,  whichever  is  farther  downstream,  to 
an  applicable  endpoint  described  in  paragraph  (1), 
(2),  or  (3)  below: 

(1)  The  inlet  of  the  first  natural  gas  processing 
plant  used  to'remove  liquefied  petroleum  gases  or 
other  natural  gas  liquids. 
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because  the  public  response  was 
generally  unfavorable,  with  industry 
commenters  disputing  the  significance 
of  the  problem  and  alleging  wholesale 
reclassification  of  hues.  RSPA  delayed 
final  action  pending  the  collection  and 
consideration  of  further  information. 
Meanwhile,  Congress  amended  the 
pipeline  safety  law,  directing  RSPA  to 
define  the  term  "gathering  Ihie"  for  both 
gas  and  hazardous  liquid  pipelines,  and 
define  as  "regulated  gathering  line" 
those  rural  gathering  lines  that,  because 
of  specific  physical  characteristics, 
should  be  regulated. 2  In  furtherance  of 
the  proceeding  begun  in  1991  and  the 
Congressional  directive,  RSPA  opened 
an  internet  discussion  of  the  gathering 
line  issue,  which  focused  on  a 
definition  offered  by  Gas  Processors 
Association  (Docket  No.  RSPA-98- 
4868;  64  FR  12147;  Mar.  11, 1999).  The 
discussion,  which  involved  100 
participants,  included  a  comprehensive 
treatment  by  the  American  Petroleum 
Institute  for  a  coalition  of  trade 
associations.  3  However,  RSPA  and 


(2)  If  there  is  no  natural  gas  processing  plant,  the 
point  where  custody  of  the  gas  is  transfeired  to 
others  who  transport  it  by  pipeline  to: 

(i)  a  distribution  center; 
(ii)  a  gas  storage  facility:  or 
(iii)  an  industrial  consumer. 

(3)  If  there  is  no  natural  gas  processing  plant  or 
point  where  custody  of  the  gas  is  so  transferred,  the 
last  point  downstream  where  gas  produced  in  the 
same  production  fxeld  or  two  adjacent  production 
fields  is  commingled. 

(4)  A  gathering  line  does  not  include  any  part  of 
a  pipeline  that  transports  gas  downstream— (i)  from 
the  end  points  in  (1),  (2),  or  (3)  in  this  section:  (ii) 
from  a  production  facility,  if  no  end  point  exists; 

.  or  (iii)  in  amr  interstate  transmission  facility  subject 
to  the  jurisdiction  of  the  Federal  Energy  Regulatory 
Commission  under  the  Natural  Gas  Act  (15  U.S.C. 
717  etseq.]. 

^  The  specific  provisions  are  in  49  U.S.C. 
60101(b):  Gathering  Unes.— {1)(A)  Not  later  than 
October  24, 1994,  the  Secretary  shall  prescribe 
standards  defining  the  term  "gathering  line".  (B)  In 
defining^ "gathering  line"  for  gas,  the  Secretary--(i} 
shall  consider  functional  and  operational 
characteristics  of  the  lines  to  be  included  in  the 
definition;  and  (ii)  is  not  bound  by  a  classification 
the  Commission  establishes  under  the  Natural  Gas 
Act  (15  use.  717  et  seq).  (2)(A)  Not  later  than 
October  24. 1995,  the  Secretary,  if  appropriate,  shall 
prescribe  standards  defining  the  term  "regulated 
gathering  li^ie '.  In  defining  the  term,  the  Secretary 
shall  consider  factors  such  as  location,  length  of 
line  from  the  well  site,  operating  pressure, 
throughput,  and  the  composition  of  the  transported 
gas  or  hazardous  liquid,  as  appropriate,  in  deciding 
on  the  types  of  lines  that  functionally  are  gathering 
but  should  be  regtilated  under  this  chapter  because 
of  specific  physical  characteristics .  (B)(i)  The 
Secretary  also  shall  consider  diameter  when 
defining  "regulated  gathering  line"  for  hazardous 
liquid,  (ii)  The  definition  of  "regulated  gathering 
Une"  for  hazardous  liquid  may  not  include  a  crude 
oil  gathering  line  that  has  a  nominal  diameter  of  not 
more  than  6  inches,  is  operated  at  low  pressure,  and 
is  located  in  a  rural  ai«a  that  is  not  unusually 
sensitive  to  environmental  damage. 

^  The  coalition  suggested  the  following  definition 
of  "gathering  line":  (a)  means  any  pipeline  or  part 
of  a  connected  aeries  of  pipelines  used  to 


NAPSR  were  concerned  that  the 
coalition's  suggested  gathering  line 
definition  was  based  on  certain 
"furthermost  downstream"  points  that 
are  subject  to  change.  As  a  stopgap, 
while  continuing  to  decide  on  a  suitable 
alternative  to  the  1991  gathering  line 
proposal,  RSPA  published  an  advisory 
bulletin  interpreting  the  end  of  gas 
gathering  based  on  court  precedent  and 
historical  interpretation  (ADB-02-06; 
67  FR  64447;  Oct.18,  2002).'» 


(1)  transport  gas  frt>m  the  fiuthermost 
downstream  point  in  a  production  operation  to  the 
furthermost  downstream  of  the  following 
endpoints,  with  possible  intermediate  deUveries  to 
other  production  operations,  pipeline  facilities, 
farm  taps,  or  residential/commercial/industrial  end 
users:  (A)  the  inlet  of  the  furthermost  downstream 
natural  gas  processing  plant,  other  than  a  natural 
gas  processing  plant  located  on  a  transmission  line, 
(B)  the  outlet  of  the  furthermost  downstream 
gathering  line  gas  treatment  facility,  (C)  the 
furthermost  downstream  point  where  gas  produced 
in  the  same  production  field  or  separate  production 
fields  is  commingled.  (D)  the  outlet  of  the 
furthermost  downstream  compressor  station  used  to 
lower  gathering  line  operating  pressure  to  bcilitate 
deliveries  into  the  pipeline  from  production 
operations  or  to  increase  g^ering  line  pressure  for 
delivery  to  another  pipeline,  or  (E)  the  connection 
to  another  pipeline  downstream  of:  (i)  the 
furthermost  downstream  endpoint  identified  in  (A), 
(B),  (C)  or  (D),  or  (in  the  absence  of  such  endpoint) 
(ii)  the  furthermost  downstream  production 
operation;  or 

(2)  transport  gas  from  a  point  other  than  in  a 
production  operation  exclusively  to  points  in  or 
adjacent  to  one  or  more  production  operations  or 
gathering  facility  sites  for  use  as  fuel,  gas  lift,  or  gas 
injection  gas  within  those  operations;  and  (b)  does 
not  include  a  natural  gas  processing  plant. 

*  ADB-02-06: 

To:  Owners  and  Operators  of  Natural  Gas 
Pipeline  Facilities. 

Subject:  Standards  for  classifying  natural  gas 
gathering  lines. 

Purpose:  To  inform  operators  of  the  standards 
OPS  currently  uses  to  classify  natural  gas  gathering 
lines. 

Advisory:  Standards  for  classification  of  natural 
gas  gathering  lines. 

Until  OPS  completes  its  rulemaking  to  better 
define  natural  gas  gathering  lines  (Docket  No. 
RSPA-9»-*868),  OPS  will  continue  to  classify  lines 
according  to  the  four-point  standard  established 
through  court  precedent  and  historical 
interpretation.  OPS  will  also  continue  to  classify 
lines  that  pose  unique  difficulties  of  classification 
on  a  case-by-case  basis.  In  brief,  in  the  most 
common  situation,  gathering  begins  at  or  near  the 
well  head.  In  most  cases,  the  gathering  process 
terminates  at  the  ouUet  of  a  processing  plant.  A 
processing  plant  is  defined  by  the  extraction  of 
heavy  ends  from  the  natiu^al  gas.  If  there  is  no 
upstream  processing  plant,  the  gathering  process 
terminates  at  the  outlet  of  a  pipeline  compressor. 
For  the  purposes  of  determining  the  termination 
point  of  the  gas  gathering  process,  OPS  does  not 
consider  a  well  head  compressor  (field  compressor) 
to  be  a  pipeline  compressor.  If  there  is  no 
processing  plant  or  pipeline  compressor,  the  point 
at  which  the  gathering  process  ends  is  where  two 
or  more  well  pipelines  converge.  If  none  of  these 
points  applies,  the  gas  gathering  termination  point 
is  where  there  is  a  change  in  ownership  of  the 
pipeline.  These  points  are  deterinined  on  a  case-by- 
case  basis  considering  the  location  of  the  pipeline 
in  relation  to  population  density,  major  traffic  areas, 
and  environmentally  sensitive  areas.  To  summarize. 


Hazardous  Liquid  Gathering  Line 
Definition.  RSPA's  hazardous  liquid 
pipeline  safety  regulations  in  49  CFR 
part  195  apply  to  the  transportation  by 
pipeline  of  hazardous  liquid  (petroleum, 
petroleum  products,  and  anhydrous 
ammonia)  and  carbon  dioxide  (in  a 
supercritical  state),  except  gathering 
lines  in  rural  areas  and  certain  other 

Eipelines  (§  195.1).  The  term  "gathering 
ne"  is  defined  in  §  195.2  as  "a  pipeline 
219.1  mm  (8V8  in)  or  less  nominal 
outside  diameter  that  transports 
petroleum  from  a  production  facihty." 
Section  195.2  also  defines  "production 
facility"  and  "rural  area"  vdthout 
reference  to  the  gathering  line 
definition.  RSPA  has  had  little  difficulty 
applying  these  definitions  to  identify 
gathering  lines  subject  to  part  195  or 
those  excluded  from  part  195  because  of 
location  in  rural  areas. 

Puipose  of  Meeting  and  Request  for 
Conunent 

RSPA,  working  with  NAPSR,  is 
.  continuing  to  assess  the  acceptability  of 
the  present  definitions  of  gas  and 
hazardous  liquid  gathering  lines  and 
related  definitions  for  purposes  of 
determining  the  beginning  and  end  of 
gathering.  We  are  particularly 
concerned  about  the  impreciseness  of 
the  gas  definition.  We  are  inviting  new 
public  input  to  this  process,  which  we     ' 
hope  will  be  informed  by  the  history  of 
previously  proposed  definitions  and 
their  shortcomings. 

We  also  are  considering  the  need  to 
estabhsh  safety  regulations  for  onshore 
gas  and  hazardous  liquid  gathering  lines 
in  rural  areas.  While  Congress  initially 
exempted  these  lines  from  Federal 
regulation,  it  has  granted  DOT/RSPA 
authority  to  regulate  rural  gathering 
lines  whose  physical  characteristics 
pose  a  special  risk  to  the  public.  We  are 
interested  in  receiving  ideas  on  what 
situations  would  make  it  appropriate  to 
regidate  the  safety  of  rural  gathering 
lines,  and  what  those  regulations  should 
be.  Potential  commenters  should  keep 
in  mind  that  the  pipeline  industry's 
consensus  standards  in  ASMEB31.4  and 
ASME  B31.8  apply  to  rural  gathering 
lines. 

We  are  especially  interested  in 
receiving  comments  on  the  following: 

(1)  The  point  where  gas  production 
ends  and  gas  gathering  begins. 
OPS  considers  the  termination  of  gas  gathering  to 
be:  (1)  The  outlet  of  a  processing  plant  that  extracts 
heavy  ends  from  the  natural  gas;  (2)  The  outlet  of 
a  pipeline  compressor  (not  including  a  well  head 
compressor);  (3)  The  point  where  t¥ra  or  mote  %reU 
pipelines  converge;  or  (4)  The  point  whece  thef«  is 
a  change  in  ownership  of  the  pipeline. 
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(2)  The  point  where  gas  gathering 
ends  and  gas  transmission  or 
distribution  begins. 

(3)  In  defining  "regulated  gathering 
line,"  whether  we  should  consider 
factors  besides  those  that  Congress 
specified  [see  footnote  2).  For  example, 
should  we  consider  population  density 
(by  census  or  house  count),  or  for 
hazardous  liquid  lines,  potential  for 
environmental  damage. 

(4)  Whether  part  195  should  apply  to 
rural  gathering  lines  that  operate  at 
more  than  20  percent  of  specified 
minimum  yield  strength,  or  that  could 
adversely  affect  an  "unusually  sensitive 
area"  as  defined  in  §  195.6.  (Note  that 
certain  crude  oil  gathering  lines  are,  by 
law,  exempt  from  safety  regulation  (see 
footnote  2)). 

(5)  If  you  recommend  safety 
regulations  for  rural  gas  or  hazardous 
liquid  gathering  lines,  to  which  rural 
lines  would  the  regulations  apply  and 
why,  approximately  how  many  miles 
would  be  covered  by  the  regulations, 
and  what  would  be  the  estimated  cost 
per  mile  of  complying  with  the 
regidations. 

(6)  The  approximate  mileage  of  rural 
gathering  lines  not  now  covered  by  part 
195. 

(7)  Whether  safety  regulations  for  gas 
or  hazardous  liquid  rural  gathering  lines 
operating  at  low  stress  [e.g.,  20  percent 
or  less  of  specified  minimum  yield 
strength)  or  a  specified  pressure  for 
plastic  lines  should  be  fewer  and 
possibly  less  stringent  than  regulations 
for  other  rural  gathering  lines. 

There  will  be  an  open  session  for 
questions  and  answers  before  the  close 
of  the  meeting. 

In  an  eariier  notice  (68  FR  62555; 
Nov.  5,  2003),  we  announced  that  a 


public  n  Leeting  on  the  regulation  of 
gatherin  g  lines  would  be  held  in  Austin, 
Texas  oi  November  19  and  20  at  the 
Onmi  Austin  Hotel.  That  notice  set 
Decembjr  19,  2003,  as  the  deadline  for 
submitti  ng  written  conunents  to  Docket 
No.  RSF  A-98-4868.  However,  as 
provide  1  in  the  present  notice,  the 
deadlini  i  is  now  January  17,  2004. 
Additio;  lal  meetings  are  being  planned, 
and  dat(  is  and  places  will  be  emnounced 
in  futur*  notices. 

Authoiity:  49  U.S.C.  Chapter  601  and  49 
CFR  l.si 

Issued  fin  Washington,  DC,  on  November 
18,20031 
Stacey  LJ  Gerard, 

Associatt  Administrator  for  Pipeline  Safety. 
[FR  Doc.b3-29394  Filed  11-28-03;  8:45  am] 

BILUNG  C0DE  4910-60-P 
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DEPARTMENT  OF  COMMERCE 

Nationap  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
p.D.  102  030] 
RIN0644-AP42 

Fislieri^s  Off  West  Coast  States  and  in 
ttie  W«  tern  Pacific;  Higiiiy  Migratory 
Specie^;  Correction 

AGENCY  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosp  heric  Administration  (NOAA), 
Commerce.  -  _ 


ACTION: 

aval 
plan 


Correction  to  notice  of 
lab:  lity  of  a  fishery  management 


SUMMARY:  This  document  corrects  the 
phone  nimiber  for  the  Pacific  Fishery 
Management  Council  (Council)  in  the 
notice  of  availability  of  the  Highly 
Migratory  Species  Fishery  Management 
Plan  (FMP),  which  was  published 
November  6,  2003. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  availability  of  the 
Highly  Migratory  Species  Fishery 
Management  Plan  was  published  in  the 
Federal  Register  on  November  6,  2003 
(68  FR  62763),  and  requested  comments 
by  January  5,  2004.  The  interested 
public  was  directed  to  obtain  a  copy  of 
the  FMP)  from  the  Council,  but  the 
Council's  former  phone  number  was 
cited,  not  its  current  phone  number. 

Correction 

In  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  the  Notice  of 
Availability  FR  Doc.  03-27994,  in  the 
issue  of  Thursday,  November  6,  2003, 
(68  FR  62763),  make  the  following 
correction. 

On  page  62764,  in  the  first  column 
under  FOR  FURTHER  INFORMATION 
CONTACT,  delete  the  phone  number  for 
the  Pacific  Fishery  Management  Council 
and  replace  it  with  the  following  phone 
number:"503-820-2280". 

Authority:  16  U.S.C.  1801  et.  seq. 

Dated:  November  24,  2003. 
Bruce  C.  Morriiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-29830  Filed  11-28-03;  8:45  am] 
BUJJNG  CODE  3540-22-8 
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DEPARTMENT  OF  AGRICULTURE 

Commodtty  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  Currently  Approved 
Infomurtion  Collections 

AGEMCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for,  and  revision  to, 
currently  approved  information 
collections  in  support  of  the  regulations 
governing  the  foreign  donation  of 
agricultural  commodities  under  the 
section  416(b)  and  Food  for  Progress 
programs,  and  the  McGovem-Dole 
International  Food  for  Education  and 
Child  Nutrition  Program,  based  on  re- 
estimates. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  30,  2004. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  William  S.  Hawkins.  Director, 
Program  Administration  Division, 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Stop  1031, 
Washington,  DC  20250-1031,  telephone 
(202)  720-3241  or  e-mail  at 
wil}iam.hawkins@fas.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Donation  of 
Agricultural  Commodities  (Foreign 
Donation)  and  McGovem-Dole 
International  Food  for  Education  and 
Child  Nutrition  Program  (Food  for 
Education). 

OAfBiVuniber;  0551-0035:  Foreign 
Donation  of  Agricultural  Commodities 
and  0551-0039:  McGovem-Dole 
International  Food  for  Education  and 
Child  Nutrition  Program.  These  will  be 
combined  into  OMB  Number  0551-0035 
if  this  request  is  approved. 


Expiration  Date  of  Approval:  (0551- 
0035)  February  29,  2004  and  (0551- 
0039)  Jime  30,  2006. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collections,  with  change  to 
combine  0551-0035  (Foreign  Donation) 
and  0551-0039  (Food  for  Education). 

Abstract:  Under  both  Foreign 
Donation  of  Agricultural  Commodities 
and  the  McGovem-Dole  International 
Food  for  Education  and  Child  Nutrition 
Program,  information  will  be  gathered 
from  applicants  desiring  to  receive 
grants  imder  the  programs  to  determine 
the  viability  of  requests  for  resources  to 
implement  activities  in  foreign 
coimtries.  Applicants  that  receive  grants 
must  submit  compliance  reports  until 
commodities  or  local  currencies 
generated  from  the  sale  thereof  are 
utilized.  Shipping  agents  must  submit 
information  anj certifications  regarding 
their  activities  and  affiliations. 
Documents  are  used  to  develop  effective 
grant  agreements  and  assiu%  statutory 
requirements  and  objectives  are  met. 

Estimate  of  Burden:  The  public 
reporting  burden  for  each  respondent 
resulting  from  information  collection 
under  the  Foreign  Donation  Program  or 
the  Food  for  Education  Program  varies 
in  direct  relation  to  the  number  and 
type  of  agreements  entered  into  by  such 
respondent.  The  estimated  average 
reporting  burden  for  the  Foreign 
Donation  of  Agricultural  Commodities 
is  1 1  hours  per  response  and  for  the 
Food  for  Education  Program  is  11  hours 
per  response. 

Respondents:  U.S.  private  voluntary 
organizations.  U.S.  cooperatives,  foreign 
governments,  shipping  agents,  ship 
owners  and  brokers,  and  survey 
companies. 

Estimated  Number  of  Respondents: 
241  per  annum. 

Estimated  Number  of  Responses  per 
Respondent:  19  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  50.369  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberly  Chisley. 
the  Agency  Information  Collection 
Coordinator,  at  (202)  720-2568  or  e-mail 
at  Kimberly.Chisley@usda.gov. 

Requests  for  comments:  Send 
comments  regarding  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Cotaments  may  be  sent  to  William  S. 
Hawkins,  Director,  Program 
Administration  Division,  FAS,  USDA, 
Stop  1031,  Washington,  DC  20250,  or 
william.hawkins@fas.usda.gov,  or  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503.  Persons 
with  disabilities  who  require  an 
alternative  means  for  communication  of 
information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  USDA's 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  November 
24.  2003. 

Kenneth  J.  Roberts, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  03-29803  Filed  11-28-03;  8:45  am] 
BILUNG  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Researcti, 
Education,  and  Extension  Service 

Decision  Support,  Education,  and 
Workforce  Development  Through 
Geospatial  Extension  Specialists 
Program:  Request  for  Applications  and 
Request  for  Input 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  request  for 

applications  and  request  for  input. 

SUMMARY:  As  part  of  a  collaborative, 
interagency  effort,  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  of  the  U.S. 
Department  of  Agriculture  (USDA)  is 
soliciting  applications  for  the  Decision 
Support,  Education,  and  Workforce 
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Development  through  Geospatial 
Extension  Specialists  (GES)  Program  for 
fiscal  year  (FY)  2004  to  support 
programmatic  activities  (1)  in  states  that 
establish  new  Geospatial  Extension 
Specialist  positions,  and  (2)  in  on-going 
Gleospatial  Extension  Specialist 
programs.  Beginning  with  the  use  of  FY 
2003  funds  in  this  RFA,  the 
participating  agencies  anticipate 
allocating  a  total  of  approximately  $1 
million  over  three  years  to  fund  the  GES 
Program. 

line  GES  Program  is  supported  by 
CSI^S,  the  Earth  Science  Enterprise 
(ESE)  of  the  National  Aeronautics  and 
Space  Administration  (NASA),  and  the 
National  Sea  Grant  College  Program  of 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (E)OC]  as  described  in  this 
Request  for  Applications  (RFA)r 
CSREES  will  administer  GES  Program 
grants  and  cooperative  agreements. 
DATES:  Applications  must  be  received 
by  close  of  business  (COB)  on  March  1, 
2004,  (5  p.m.  eastern  standard  time). 
Applications  received  after  this 
deadline  will  not  be  considered  tor 
funding.  Comments  regarding  this  RFA 
are  requested  within  three  months  from 
the  issuance  of  this  notice.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications- 
submitted  using  an  express  mail  or 
overnight  courier  service  is:  Geospatial 
Extension  Specialists  Program;  c/o 
Proposal  Services  Unit;  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agricultxue;  Room  1420,  Waterfront 
Centre;  800  9th  Street,  SW.; 
Washington,  DC  20024;  Telephone: 
(202) 401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Geospatial  Extension 
Specialists  Program;  c/o  Proposal 
Services  Unit;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  SW.;  Washington,  DC  20250- 
2245. 

Written  stakeholder  comments  should 
be  submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  hidependence 
Avenue,  SW.;  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  RFP- 
OEP@csrees.usda.gov.  (This  e-mail 
address  is  intended  only  for  receiving 
comments  regarding  this  RFA  and  not 
requesting  information  or  forms.)  In 
your  comments,  please  state  that  you  are 


responding  to  the  Geospatial  Extension 
Special  sts  Program  RFA. 
FOR  FUl  THER  iNFORMATKHI  CONTACT:  Greg 
Crosby;  National  Program  Leader; 
Cooper  itive  State  Research,  Education, 
and  Exi  ension  Service;  U.S.  Department 
of  Agriiulture;  STOP  2210;  1400 
Independence  Avenue,  SW.; 
Washiiigton,  DC  20250-2210; 
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Stakeh  ilder  Input 

CSRI  ES  is  requesting  comments 
regardi  ig  this  RFA  from  any  interested 
party.  These  comments  will  be 


considered  in  the  development  of  any 
subsequent  RFA  for  the  program.  Such 
comments  will  be  used  to  meet  the 
requirements  of  section  103(c)(2)  of  the 
Agriculttiral  Research,  Extension,  and 
Education  Reform  Act  of  1998  (7  U.S.C. 
7613(c)(2)).  This  section  requires  the 
Secretary  to  solicit  and  consider  input 
on  a  current  RFA  from  persons  who 
conduct  or  use  agricultural  research, 
extension  and  education  for  use  in 
formulating  future  RFAs  for  competitive 
programs.  Comments  should  be    , 
submitted  as  provided  in  the  ADDRESSES 
and  DATES  portions  of  this 
annoiuicement. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  tmder 
10.206  for  USDA  and  43.002  for  NASA. 

Part  I.  General 

A.  Legislative  Authority  and 
Backgmund  , 

Section  737  of  the  Genered  Provisions 
of  the  Consolidated  Appropriations 
Resolution,  2003  (Division  A  of  Pub.  L. 
108-7)  provider  CSREES  with  the 
authority  to  use  up  to  twenty  percent  of 
the  amount  made  available  in  the  Act 
for  the  National  Research  Initiative 
Competitive  Grants  Program  (NRl),  to 
carry  out  a  competitive  grants  program 
under  the  same  terms  and  conditions  as 
those  provided  in  section  401  of  the 
Agricultiual  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA)  (7  U.S.C.  7621). 

Section  401  of  AREERA  established  in 
the  Treasury  of  the  United  States  an 
accoimt  and  authorized  the  Secretary  of 
Agriculture  to  establish  a  research, 
extension,  £md  education  competitive 
grants  program  to  address  critical 
emerging  U.S.  agricultural  and  rural 
issues  related  to  futiu-e  food  production; 
environmental  quality  and  natural 
resource  management;  farm  income;  or 
nnal,  economic  and  business  and 
community  development  policy. 

The  authority  for  NASA  participation 
in  the  GES  Program  is  found  in  the 
National  Aeronautics  and  Space 
Administration  Act  of  1958,  as 
amended,  42  U.S.C.  2473  (c)(5),  and 
section  316  of  the  National  Aeronautics 
and  Space  Administration 
Authorization  Act  of  2000,  Pub.  L.  106- 
391  (7  U.S.C.  5935  note). 

B.  Purpose,  Priorities  and  Fund 
Availability 

The  GES  Program  supports 
programmatic  activities  (1)  in  states  that 
establish  new  Geospatial  Extension 
Specialist  positions,  and  (2)  in  on-going 
Geospatial  Extension  Specialist 
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programs.  Using  funds  made  available 
in  FY  2003,  this  RFA  solicits  GES 
Program  applications  for  projects  that: 
Improve,  through  the  use  of  geospatial 
infonnation,  the  decision  support 
systems  of  users  at  local,  county  and 
state  levels;  improve  education  in 
remote  sensing  and  related  geospatial 
technology  at  the  local,  county  and  state 
levels;  and,  promote  development  of  a 
workforce  skilled  in  the  use  of 
geospatial  technology  and  integrated 
with  the  staffs  of  user  organizations. 
Examples  of  activities  the  GES  Program 
may  support  are  included  in  Part  II,  B.  . 

Priority  will  be  given  to  projects  with 
a  documented  commitment  to  initiate  or 
continue  a  Geospatial  Extension 
Specialist  position,  that  take  full 
advantage  of  Space  Grant,  Sea  Grant, 
and  Cooperative  Extension  activities  in 
the  state,  and  that  demonstrate  links  to 
the  user  communities  within  the  state 
(as  described  in  Part  U,  B.). 

There  is  no  commitment  by  CSREES 
to  fund  a  particular  application  or  to 
make  a  specific  number  of  awards. 
Beginning  with  the  use  of  FY  2003 
funds  in  this  RFA.  the  participating 
agencies  anticipate  allocating  a  total  of 
approximately  $1  million  over  three 
years  to  fund  the  GES  Program. 
CSREES's  obligation  to  make  award(s)  is 
contingent  upon  the  availability  of 
appropriated  funds  from  which 
payment  can  be  made  and  the  receipt  of 
proposals  that  are  deemed  acceptable 
for  aweu-d  under  this  solicitation. 

C.  Eligibility 

The  following  entities  are  eligible  to 
apply  for  and  receive  a  competitive 
grant:  (1)  A  Federal  research  agency;  (2) 
a  national  laboratory;  (3)  a  college  or 
university  or  a  research  foundation 
maintained  by  a  college  or  university; 
(4)  a  private  research  organization  with 
an  established  and  demonstrated 
capacity  to  perform  research  or 
technology  transfer;  or  (5)  a  State 
agricultural  experiment  station. 
Unsolicited  applications  will  not  be 
considered  and  applications  from 
scientists  at  non-United  States 
organizations  will  not  be  accepted. 

Applications  are  expected  to  involve 
the  participation  of  the  applicant  state's 
land-grant  institution  and  Space  Grant 
Consortiimii  (SGC).  Participation  of  the 
applicant  state's  Sea  Grant  institution  is 
encom-aged,  where  appropriate.  Award 
recipients  may  subcontract  to 
organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project. 

USDA  and  NASA  encourage 
researchers  in  other  U.S.  government 
agencies  with  remote  sensing 
applications  responsibilities  to 


participate  as  members  in  no-cost  or 
low-cost  applications,  but  civil  servants 
may  not  request  salary  reimbursement. 
Qvil  servants  in  other  U.S.  government 
research  laboratories  are  eligible  to 
participate,  but  also  may  not  request 
salary  reimbursement. 

D.  Indirect  Costs 

Section  1462  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3310)  requires  that  CSREES  limit  the 
recovery  of  indirect  costs  on  all 
competitive  awards  to  19  percent  of 
total  Federal  funds  provided  under  the 
award.  Therefore,  the  recovery  of 
indirect  costs  on  awards  made  by 
CSREES  imder  the  GES  Program  may 
not  exceed  the  lesser  of  the  institution's 
official  negotiated  indirect  cost  rate  or 
the  equivdent  of  19  percent  of  total 
Federal  funds  awarded.  Another  method 
of  calculating  the  maximum  allowable  is 
23.456  percent  of  the  total  direct  costs. 
(This  limitation  also  applies  to  the 
recovery  of  indirect  costs  by  any 
subawardee  or  subcontractor,  and 
should  be  reflected  in  the  subrecipient : 
budget.)  If  no  rate  has  been  negotiated, 
a  reasonable  dollar  amoimt  (equivalent 
to  or  less  than  19  percent  of  total 
Federal  funds  requested)  in  lieu  of 
indirect  costs  may  be  requested,  subject 
to  approval  by  CSREES.  This  same 
indirect  cost  limitation  applies  to 
subcontracts. 

E.  Matching  Requirements 

The  identification  of  institutional 
financial  support  for  the  GES  position 
and/or  project  will  be  considered  an 
indicator  of  commitment  in  the 
evaluation  of  applications  (see  Part  FV, 
B.  and  Part  IH.  B.  5(e)). 

If  a  grant  provides  a  particular  benefit 
to  a  specific  agricultvu-al  commodity,  the 
grant  recipient  is  required  to  match  the 
USDA  funds  awarded  on  a  dollar-for- 
dollar  basis  from  non-Federal  sources 
with  cash  and/or  in-kind  contributions. 

CSREES  may  waive  the  matching 
funds  requirement  for  a  grant  if  CSREES 
determines  that:  (a)  the  results  of  the 
project,  while  of  particular  benefit  to  a 
specific  agricultural  commodity,  are 
likely  to  be  appUcable  to  agricultural 
commodities  generally;  or  (b)  the  project 
involves  a  minor  commodity,  the  project 
deals  with  scientifically  important 
research,  and  the  grant  recipient  is 
unable  to  satisfy  the  matchhig  funds 
requirement. 

F.  Funding  Restrictions 

Funds  may  not  be  used  for  the 
renovation  or  refurbishment  of  research 
spaces;  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  planning. 


repair,  rehabilitation,  acquisition,  or 
construction  of  buildings  or  facilities. 

G.  Types  of  Applications 

1.  New  Position 

This  is  an  application  from  a  state 
where  a  new  Geospatial  Extension 
Specialist  position  has  been  created  (a 
state  other  than  the  eleven  listed  in  Part 
n,  B.).  New  Position  applications  may 
request  a  maximum  of  $100,000  per  year 
for  up  to  three  (3)  years. 

2.  Pre-existing  Position 

This  is  an  application  from  a  state  that 
already  has  a  Geospatial  Extension 
Specialist.  Pre-existing  Position 
applications  may  request  a  maximum  of 
$50,000  for  one  year,  with  the 
possibility  of  continuation  for  two  (2) 
additional  years  at  the  same  level  (see 
Part  II,  A.  for  further  infonnation). 

Part  n.  Program  Description 

A.  Project  Types 

New  Position  applications  may 
request  a  maximum  of  $100,000  per  year 
for  up  to  three  (3)  years.  Pre-existing 
Position  applications  may  request  a 
maximiun  of  $50,000  for  one  year,  with 
the  possibility  of  continuation  for  two 
(2)  additional  years  at  the  same  level.  A 
continuation  grant  is  a  grant  instrument 
by  which  CSREES  agrees  to  support  a 
specified  level  of  effort  for  a  ^ 

predetermined  project  period  with  a ' 
statement  of  intention  to  provide 
additional  support  at  a  futiire  date, 
provided  that  performance  has  been 
satisfactory',  appropriations  are  available 
for  this  purpose,  and  continued  support 
would  be  in  the  best  interest  of  the 
Federal  government  and  the  public. 

CSREES  anticipates  funding  three  (3) 
New  Position  applications  and  two  (2) 
Pre-existing  Position  applications. 
Awards  will  be  made  as  grants  or 
cooperative  agreements  as  determined  at 
the  time  of  each  award.  Award  amoimts 
will  depend  on  reviewers' 
recommendations,  participating 
agencies'  priorities,  and  the  availability 
of  funds. 

Funding  sponsored  projects  beyond 
the  grant  period  will  be  the 
responsibility  of  the  state  or  another 
source.  Funding  from  NASA's  Earth 
Science  Applications  Division  for  the 
GES  Program  will  be  limited  to  three 
years  in  each  state.  This  limitation  does 
not  preclude  a  state's  Geospatial 
Extension  Specialist  bom  applying  for 
additional  support  for  specific 
applications  development  projects 
through  USDA  or  NASA  research 
announcements,  imsolicited 
applications  or  other  mechanisms. 


67136 


Federal  Register  /  Vol.  68, 


No.  230 /Monday,  December  1,  2003 /Notices 


conciureDt  with,  or  following,  the  term 
of  this  support.  - 

fl.  Progmm  Description 

The  past  decade  has  witnessed  an 
explosion  in  the  availability  and  use  of 
information  technology.  This  is 
especially  true  in  the  three  allied 
"geospatial"  technologies — remote 
sensing,  GIS,  and  GPS.  Technological 
advances  often  have  occurred  so  quickly 
that  many  of  the  most  obvious  potential 
users,  such  as  those  involved  in  the  use 
and  management  of  agriculture  and 
natural  resources,  and  urban  and 
regional  planning,  have  been  left 
behind.  New  sources  of  data  from  NASA 
(e.g.,  Landsat  7,  Terra,  and  Aqua)  and 
high-resolution  data  from  commercial 
sources  are  now  available.  These  new 
sources  of  data,  accompanied  by  new 
methods  for  data  processing  and 
analysis,  provide  the  basis  for  new 
applications  and  increase  the  challenge 
of  assuring  that  the  broad,  potential -user 
community  receives  the  benefits  of 
available  technology. 
'  USDA/CSREES,  NASA/ESE,  the 
NASA  Space  Grant  program,  and  NOAA 
Sea  Grant  share  a  commitment  to  bring 
science  to  society  by  returning  the 
maximum  benefit  to  the  American 
taxpayer  from  new  science  and 
technology.  Geospatial  Extension 
Specialist  positions  help  fulfill  this 
commitment  by  building  on  existing 
resources  to  put  geospatial  technology 
to  practical  use  around  the  country.  The 
GES  Program's  goal  will  be  met  in  each 
state  through  development  and 
implementation  of  projects  by  the 
Geospatial  Extension  Specialists  that 
improve  the  decision  support  tools  of 
users  at  local  to  statewide  levels, 
improve  education  in  remote  sensing 
and  geospatial  technology,  and  develop 
a  workforce  skilled  in  geospatial 
technology  and  integrated  with  the 
staffs  of  user  organizations. 

Geospatial  Extension  Specialists 
facilitate  the  use  of  NASA  Earth  science 
capabilities,  which  include  Earth 
observations  from  space,  modeling  and 
systCTtis  engineering,  and  other 
geospatial  technology  (e.g.,  geographic 
information  systems  (GIS)  and  global 
positioning  systems  (GPS)).  They 
provide  geospatial  information  and 
decision  support  tools  that  address  the 
operational  needs  of  users  at  local, 
regional  and  statewide  levels.  Users 
include  individuals,  agencies,  groups, 
and  associations  in  the  public,  private 
and  educational.  Geospatial  Extension 
Specialists  also  serve  as  statewide 
resources  for  education  in  remote 
sensing.  GIS,  GPS  and  related 
technologies.' 


GES  p  rograms  have  been  established 
in  elevei  i  states  over  the  last  three  years. 
These  pi  ograms,  in  Alabama,  Arizona, 
Connect  cut,  Mississippi,  Nebraska, 
New  Ha<npshire,  NorUi  Dakota,  Ohio, 
Oklahoma,  Utah  and  Virginia,  are 
partners  lips  between  land-grant 
institutii  >ns  and  the  NASA  SGC  within 
the  state ;.  Geospatial  Extension 
Speciali  ;t  positions  are  located  within 
the.regu  ar  Cooperative  Extension 
Service  CES)  structure  in  each 
particip;  ting  state,  and  provide 
technics  :  support  to  CES  agents  and 
clients  (i  is  do  other  extension 
speciali!  ts).  They  are  eligible  for  tenure 
or  other  [:omparable  professional 
appoint  lent,  and  are  expected  to  draw 
on  existi  ng  expertise  available  through 
the  land  grant  system,  SGC,  and  the 
network  of  NASA  Principal 
Investigi  itors. 

States  creating  new  Geospatial 
Extensidn  Services  positions  should 
establisl  a  geospatial  technology 
delivery  system  at  the  county  level. 
They  cai  i  achieve  this  by  building 
linkages  among  existing  programs, 
includii  ;: 

1 .  NA  lA  Earth  Science  Enterprise 
compris  }d  of  Earth  science  results,  data, 
technok  gy  and  a  well-established 
nationw  de  research  infrastructure. 
(http://v  ww.earth.nasa.gov). 

2.  NA  »A  Space  Grant  comprised  of  an 
Earth  an  i  space  science  research, 
educatic  n,  and  outreach  network  that 
exists  in  each  state,  [http:// 

www.ed  ication.nasa.gov/spacegrant). 

3.  USl  )A  and  Land-Grant  Cooperative 
Extensic  n — a  technology  transfer 
network  connected  with  a  diverse  user 
base  anc  found  in  virtually  every  county 
of  the  Ni  ition.  {http://www.reeusda.gov/ 
1 700/stc  tepartners/usa.htm). 

4.  Nat  onal  Sea  Grant  College 
Program  —a  technology  transfer  network 
for  stew  irdship  of  marine  resources. 
{http://v  Tvw.nsgo.seagrant.org/). 

Tne  fc  llowing  examples  of  activities 
the  GES  Program  may  support  have 
been  inc  luded  to  suggest  approaches  to 
meeting  the  Progreun's  goals: 

1 .  Dec  ision  Support — A  primary 
objectiw !  of  the  GES  Program  is  to 
initiate  )rojects  that  will  lead  to 
operatic  aal  use  of  remote  sensing  and 
geospati  aJ  technology  in  the  decision 
support  processes  of  an  operational 
entity.  1  o  ensure  that  the  operational 
focus  is  [naintained,  end  users  must  be 
identifit  d  when  projects  are  initiated. 
End  use  -s  should  be  actively  involved 
in  defin  ng  project  goals  and  routinely 
involve*  in  developing  applications. 
Particip  ition  of  the  commercial  sector 
in  data  i  cquisition,  value-added  product 
generatibn  and  operations  management 
is  encou  raged.     ~ 


2.  Education— A  second  objective  of 
the  program  is  to  increase  geospatial 
literacy.  The  following  constituencies 
need  to  be  addressed: 

(a)  General  public — ^There  is  a  strong 
need  for  a  continued  awareness 
campaign  for  the  general  public  that 
emphasizes  in  a  non-technical  fashion 
the  practical  applications  of  geospatial 
information  technologies  and  their 
potential  to  solve  pressing  challenges  in 
the  state.  Examples  of  such  applications 
are:  Natural  resource  management; 
disaster  management;  and  business, 
including  real  estate,  transportation,  and 
insurance. 

(b)  County  extension  agents — ^Within 
the  CES,  at  the  state  level,  the  level  of 
knowledge  about  geospatial  information 
technologies  is  uneven  and  needs  to  be 
improved.  Educating  county  extension 
agents  is  an  important  goal  since  the 
agents  are  the  resource  to  which  users 
turn  for  information.  Many  other 
specialists  within  CES  will  benefit  from 
the  GES  Program  in  their  activities. 

(c)  User  groups — ^The  GES  Program 
will  conduct  education  and  training  of 
potential  user  groups  in  the  state,  such 
as  farmers,  foresters,  businesses,  disaster 
management  teams,  etc. 

(d)  Youth  education— The  GES 
Program  will  play  an  important  role  in 
youth  education  through  4-H 
organizations  and  through  education 
and^outreach  programs  sponsored  by  the 
SGC  in  the  state.  The  full  use  of  the 
complementary  CES  and  SGC  networks 
will  be  key  to  success. 

(e)  State  and  local  government 
personnel — State  and  local  government 
personnel  will  benefit  from  educational 
and  training  programs  initiated  by  the 
GES  Program. 

3.  Workforce  Development — ^The  third 
objective  of  the  GES  Program  is  to 
develop  a  workforce  skilled  in  remote 
sensing  and  geospatial  technology  for 
on-going  activities  in  the  states.  The 
Geospatial  Extension  Specialist  will 
assist  the  SGC  in  the  state  and  others  in 
developing  a  skilled  workforce  in 
geospatial  information  technologies.  For 
example,  Space  Grant  Fellows  working 
with  the  GES  Program  will  develop 
skills  in  applied  geospatial  reseeirch. 
Real  world  challenges  addressed  by  the 
specialist  in  the  state  can  be  integrated 
into  geospatial  teaching  curricula, 
thereby  enhancing  the  learning  process 
at  the  imdergraduate  level.  The  specific 
activities  that  might  be  pursued  by 
Geospatial  Extension  Specialists  vary  to 
fit  the  needs  of  users  in  the  states. 

Additional  information  about 
sponsored  projects  is  available  online  at 
http://earthgrant.aubum.edu  and  http:// 
aria.arizona.edu/extension/ 
program.htinh      ,       . 


The  intent  of  the  program  is  to 
maximize  impact  and  "return  on 
investment."  Projects  included  in 
applications  should  focus  on  significant 
topics  within  the  state  or  region. 
Because  Geospatial  Extension 
Specialists  are  intended  to  provide 
meaningful  assistance  to  users  within 
the  state,  the  applications  they  choose  to 
address  should  be  of  high  priority  for  a 
reasonably  large  group  to  insure 
relevance,  visibility  and  impact.  Projects 
are  also  encouraged  that  build  on 
existing  resources.  NASA  (ESE  and 
Space  Grant)  has  built  a  considerable 
Earth  science  infrastructure  within  the 
nation.  Similarly,  through  the  land-grant 
system,  the  states  have  built  an 
imparalleled  research  and  technology 
infrastructure  that  often  includes  some 
NASA  resources  [i.e.,  NASA  Pis  and 
their  centers).  These  existing  resources 
should  form  the  base  for  proposed 
activities.  The  relative  strengths  of  these 
resources  will  vary  bom  state  to  state, 
but  the  intent  is  to  build  from  existing 
centers  and  strengths,  rather  than  create 
new  ones. 

Activities  will  be  managed 
cooperatively  at  the  national  and  state 
levels.  Nationally,  the  program  will  be 
the  shared  responsibility  of  NASA, 
through  the  Office  of  Education  and  the 
Office  of  Earth  Science  (OES);  USDA, 
through  CSREES;  and  NOAA,  through 
the  National  Sea  Grant  College  Program. 
A  Program  Coordinating  Group  (PCG) 
comprised  of  the  Space  Grant  Director  at 
NASA,  the  manager  of  the  appUcations 
research  program  in  the  Earth  Science 
Applications  Division  of  NASA/OES, 
the  designated  appointee  of  CSREES  for 
USDA,  and  the  designated  appointee  of 
the  National  Sea  Grant  College  Program 
for  NOAA,  will  be  responsible  for 
operational  decisions  in  the  program, 
subject  to  review  by  senior  management. 

Management  of  the  program  at  the 
state  level  will  be  led  by  Geospatial 
Extension  Specialists  with  conciurence 
bom  Directors  of  the  state  CES  and  the 
SGC,  as  appropriate.  The  CES  Director 
will  be  the  primary  resource  for 
questions  regarding  applications  and 
dembnstration  projects.  The  state  Space 
Grant  Director  will  be  the  primary 
resource  for  issues  related  to  geospatial 
research,  education  and  workforce 
development. 

Part  m.  Preparation  of  an  Apptication 

A.  Progmm  Application  Materials 

The  participating  agencies  have 
agreed  to  use  the  USDA  guidelines  for 
application  format  (see  l^low)  and 
application  kit.  Program  application 
materials  are  available  at  the  CSREES 
Web  site  (http://wwwjveusda.g0v/l  700/ 
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funding/oiufund.htm).  If  you  do  not 
have  access  to  the  CSREES  web  page  or 
have  trouble  downloading  material,  you 
may  contact  the  Proposal  Services  Unit, 
Competitive  Programs,  USDA/CSREES 
at  (202)  401-5048.  When  calling  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  forms  for  the 
Geospatial  Extension  Specialists 
Program.  These  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  phone  nimiber 
to  psb@csrees.usda.gov.  State  that  you 
want  a  copy  of  the  Program  Description 
and  application  materials  for  the  FY 
2004  Geospatial  Extension  Specialists 
Program. 

B.  Content  of  Applications  > 

Applications  should  be  prepared 
following  the  guidelines  and  the 
instructions  below.  Each  application 
must  contain  the  following  elements  in 
the  order  indicated: 

1.  General 

The  application  should  follow  these 
guidelines,  enabling  reviewers  to  more 
easily  evaluate  the  merits  of  each 
application  in  a  systematic,  consistent 
feshion: 

(a)  The  application  should  be 
prepared  on  only  one  side  of  the  page 
using  standard  size  (SVa"  x  11*)  white 
paper,  one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  12 
point  font,  and  single-  or  double-spaced. 
Use  an  easily  readable  font  face  (e.g., 
Geneva,  Helvetica,  Times  Roman). 

(b)  Nimiber  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Description,  including  the 
budget  pages,  required  forms,  and  any 
appendices. 

(c)  Staple  the  application  in  the  upper 
left-hand  comer.  Do  not  bind.  An 
original  and  fourteen  (14)  copies  of  the 
apphcation,  along  with  ten  (10) 
additional  copies  of  the  Project 
Summary,  must  be  submitted  in  one 
package. 

(d)  Include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction. 

(e)  The  contents  of  the  application 
should  be  assembled  in  the  following 
order 

(1)  Application  Cover  Page  (Form 
CSR^:S-2002) 

(2)  Table  of  Contents 

(3)  Project  Siunmary  (Form  CSREES- 
2003) 

(4)  Response  to  Previous  Review  (if 
applicable) 

(5)  Project  Description  (see  instructions 
for  page  limitations) 


(6)  References  to  Project  Description 

(7)  Appendices  to  Project  Description 

(8)  Facilities  and  Equipment 

(9)  Key  Personnel  (vitae  and 
publications  list) 

(10)  Collaborative  Arrangements 
(including  letters  of  support) 

(11)  Conflict-of-interest  List  (Form 
CSREES-2007) 

(12)  Budget  (Form  CSREES-2004) 

(13)  Budget  Narrative 

(14)  Matching  (if  required) 

(15)  Current  and  Pending  Support  (Form 
CSREES-2005) 

(16)  Assurance  Statement(s)  (Form 
CSREES-2008) 

(17)  Comphance  with  the  National 
Environmental  Policy  Act  (NEPA) 
(Form  CSREES-2006) 

2.  Proposal  Cover  Page  (Form  CSREES- 
2002) 

Page  A.  Each  copy  of  each  grant 
application  must  contain  a  Proposal 
Cover  Page,  Form  CSREES-2002.  One 
copy  of  the  application,  preferably  the 
original,  must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  PDs  and. 
the  AOR,  the  individual  who  possesses 
the  necessary  authority  to  commit  the 
organization's  time  and  other  relevant 
resoiures  to  the  project.  If  there  are 
more  than  three  co-PDs  for  an 
application,  please  list  additional  co- 
PDs  on  a  separate  sheet  of  paper  (with 
appropriate  information  and  signatures) 
and  attach  to  the  Proposal  Cover  Page 
(Form  CSREES-2002).  Any  proposed  PD 
or  co-PD  whose  signature  does  not 
appear  on  Form  CSREES-2002  or 
attached  additional  sheets  will  not  be 
listed  on  any  resulting  grant  award. 
Complete  both  signature  blocks  located 
at  the  bottom  of  the  Proposal  Cover  Page 
form.  Please  note  that  Form  CSREES- 
2002  is  comprised  of  two  parts — Page  A, 
which  is  the  "Proposal  Cover  Page",  and 
Page  B,  which  is  the  "Personal  Data  on 
Project  Director." 

Form  CSREES-2002  serves  as  a  source 
dociunent  for  the  CSREES  p-ant 
database;  it  is  therefore  important  that  it 
be  acciuately  completed  in  its  entirety, 
especially  the  e-mail  addresses 
requested  in  Blocks  4.c.  and  18.c. 
However,  the  following  items  are 
highlighted  as  having  a  high  potential 
for  «Tors  or  misinterpretations: 

(a)  Type  of  Performing  Organization 
(Block  6.a.  and  6.b.).  For  Block  6.a..  a 
check  should  be  placed  in  the 
appropriate  box  to  identify  the  type  of 
organization  which'is  the  legal  recipient 
named  in  Block  1.  Only  one  box  should 
be  checked.  For  Block  6.b.,  please  check 
as  many  boxes  that  apply  to  the 
affiliation  of  the  PD  listed  in  Block  16. 

(b)  Title  of  Proposed  Project  (Block  7). 
The  title  of  the  project  must  be  brief 
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(140-character  maximum,  including 
spaces],  yet  represent  the  major  thrust  of 
the  effort  being  proposed.  Project  titles  - 
are  read  by  a  variety  of  nonscientific 
people;  therefore,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of,"  "research  on," 
"education  for,"  or  "outreach  that" 
should  not  be  used. 

(c)  Program  to  Which  You  Are 
Applying  (Block  8).  Enter  "Geospatial 
Extension  Specialists  Program"  in  this 
block. 

(d)  DUNS  NO.  (Data  Universal 
Numbering  System)  (Block  11.).  A 
BUNS  number  must  be  included  for  the 
legal  recipient  named  in  Block  1. 
(except  applications  from  individuals). 
See  Part  VI,  I. 

(e)  Type  of  Request  (Block  14).  Check 
the  appropriate  block  box  for  your 
application;  For  "Renewals"  and 
"Resubmitted  Renewals,"  the  prior 
USDA  Award  No.  must  be  identified. 

(f)  Project  Director  (PD)  (Blocks  16- 
19).  Blocks  16-18  are  used  to  identify 
the  PD  and  Block  19  to  identify  co-PDs. 
If  needed,  additional  co-PDs  may  be 
listed  on  a  separate  sheet  of  paper  and 
attached  to  Form  CSREES-2002,  the 
Proposal  Cover  Page,,  with  the 
applicable  co-PD  information  and 
signatures.  Listing  multiple  co-PDs, 
beyond  those  required  for  genuine 
collaboration,  is  discouraged. 

(g)  Other  Possible  Sponsors  (Block 
21).  List  the  names  or  acronyms  of  all 
other  public  or  private  sponsors 
including  other  agencies  within  USDA 
to  which  your  application  has  been  or 
might  be  sent.  In  the  event  you  decide 
to  send  your  application  to  another 
organization  or  agency  at  a  later  date, 
you  must  inform  the  identified  CSREES 
program  contact  as  soon  as  practicable. 
Submitting  yoiu'  application  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  submitting 
the  same  (i.e.,  duplicate)  application  to 
another  CSREES  program  is  not 
permissible. 

Page  B.  Page  B  should  be  submitted 
only  with  the  original  signature  copy  of 
the  application  and  should  be  placed  as 
the  last  page  of  the  original  copy  of  the 
application.  This  page  contains  personal 
data  on  the  PD(s).  CSREES  requests  this 
information  in  order  to  monitor  the 
operation  of  its  review  and  awards 
processes.  This  page  will  not  be 
duplicated  or  used  diuing  the  review 
process.  Please  note  that  feilure  to 
submit  this  information  will  in  no  way 
affect  consideration  of  your  application. 


3.  Tabl  J  of  Contents 


For 


( ase  in  locating  information,  each 
applic)  tion  must  contain  a  detailed 
Table  <  f  Contents  just  after  the  Proposal 
Cover  'age.  The  Table  of  Contents 
should  include  page  numbers  for  each 
compo  lent  of  the  application. 
Pagina  ion  should  begin  with  the  first 
page  o  the  Project  Description. 

4.  Project  Summary  (Form  CSREES 
2003) 

The  ipplication  must  contain  a 
Project  Summary,  Form  CSREES-2003. 
The  su  nmary  should  be  approximately 
250  w(  rds,  contained  within  the  box, 
placed  immediately  after  the  Table  of 
Conter  ts,  and  not  numbered.  The  names 
and  afl  iliated  organizations  of  all  PDs 
and  cotPDs  should  be  listed  on  this 
form,  i  1  addition  to  the  title  of  the 
project  The  summary  should  be  a  self- 
contaii  ed,  specific  description  of  the 
activit;  to  be  undertaken  and  should 
focus  c  n:  Overall  project  goal(s)  and 
suppoi  ting  objective's;  plans  to 
accom  )lish  project  goal(s);  and 
Televai  ce  of  the  project  to  the  goals  of 
the  GE  3  Program.  The  Project  Summary 
must  i]  idicate  whether  the  applicant  is 
reques  ing  funds  for  a  New  Position  or 
a  Pre-e  dsting  Position.  The  importance 
of  a  coi  icise,  informative  Project 
Summ  iry  cannot  be  overemphasized.  If 
there  a  re  more  than  three  co-PDs  for  an 
applic)  tion,  please  list  additional  co- 
PDs  or  a  separate  sheet  of  paper  (with 
approf  riate  information)  and  attach  to 
the  Pr(  ject  Summary.  (Please  check  the 
"Stanc  ard  Research  Proposal"  box  on 
the  up  )er  right-hand  portion  of  the  form 
ander  'Proposal  Type'.) 

5.  Proji  set  Description 

The  'roject  Description  must  not 
exceec  18  pages,  including  tables, 
diagrajns  and  other,  visual  material.  This 
page  li  mitation  applies  regardless  of 
whethi  T  figures  or  tables  are  included. 
All  pa]  es,  including  those  with  figures 
or  tabl  (s,  should  be  numbered 
sequer  tially.  Applications  exceeding 
this  pa  le  limitation  may  be  returned 
withoi  t  review.  This  maximum  has 
been  e  itablished  to  ensure  fair  and 
equita  tie  competition.  The  Project 
Descri  )tion  must  include  all  of  the 
follow  ng: 

(a)  L  itroduction — A  clear  statement  of 
|g-term  goal(s)  and  supporting 

es  of  the  proposed  activities 
be  included.  Summarize  the 
n  of  each  project  proposed  by 
spatial  Extension  Specialist,  and 
the  relevant  area  of  the  project 
(decision  support,  education  or 
workf(  rce  development);  and  i 

(b)  I  elevance  and  Significance — 
Identi  y  the  objectives  of  each  project 


the  lo 

objec 

shoul 

intent 

the 

identi 


including  the  current  state  of  the 
intended  target  process  in  decision 
support,  education  or  workforce 
development,  and  the  improvement  that 
will  ensue  from  the  proposed  project. 

In  addition,  New  Position 
applications  must  include  the  following 
information  about  the  Geospatial 
Extension  Specialist  position: 

(1)  Organization 

Institution — ^A  general  description  of 
the  institution  housing  the  Geospatial 
Extension  Specialist  including  name, 
location  and  other  general  information 
that  might  be  relevant  (e.g.,  niunber  of 
students;  academic  strengths;  traditional 
role  within  the  state); 

Home  unit — ^A  description  of  the  unit 
in  which  the  position  would  reside  with 
a  rationale  explaining  that  choice;  and 

Existing  institutional  resources — 
Facilities  and  other  resources  on  which 
the  position  could  draw  either  at  the 
home  institution  or  resources  offered  by 
other  partners  (e.g..  Space  Grant,  remote 
sensing  or  GIS  centers;  NASA  Pis; 
service  providers  in  the  private  sector). 

(2)  Position  Fimction 

Scope — ^The  role  the  position  serves 
in  a  broader  institutional  vision  within 
the  Land  Grant  function  (e.g.,  support  of 
a  precision  agricultm-e  initiative)  as  well 
as  the  Space  Grant  function  (e.g., 
support  of  a  Space  Grant  intern 
program); 

Objectives — ^The  overall  objectives  of 
the  Geospatial  Extension  Specialist;  and 

Activities — The  types  of  activities  that 
the  Geospatial  Extension  Specialist  is 
expected  to  perform. 

(c)  Approach — The  activities 
proposed  or  problems  being  addressed 
must  be  clearly  stated  and  the 
approaches  being  applied  clearly 
described.  The  following  should  be 
included:  (1)  A  description  of  the 
activities  proposed;  (2)  methods  to  be 
used  in  carrying  out  the  project, 
including  the  feasibility  of  the  methods; 

(3)  expected  outcomes;  (4)  means  by 
which  results  will  be  aiialyzed, 
assessed,  or  interpreted;  and  (5)  how 
results  or  products  will  be  used. 

(d)  Time  Table — Provide  an  expected 
timeline  for  completing  the  project  in 
the  requested  duration. 

(e)  Management  Plan — 

(1)  Management  structure — Describe 
both  line  authority,  and  more 
importantiy,  cooperating  mechanisms 
through  which  existing  resources  or 
partners  might  be  tapped  by  the 
Geospatial  Extension  Specialist  using 
the  Land  Grant  and  Space  Grant 
structures. 

(2)  Outreach  plan — Identify  vehicles 
by  which  potential  users,  students, 
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educators,  and  the  public-at-large  will 
be  involved  in  the  proposed  GES 
activities.  In  addition  to  conventional 
print  media,  each  project  will  seek  to 
reach  a  broader  audience  through  other 
forms  of  media.  Projects  are  expected  to 
develop  World  Wide  Web  sites  that 
describe  the  projects,  and  provide 
linkages  to  appropriate  NASA/ESE, 
Space  Grant  and  USDA  home  pages. 
Projects  are  encoiu-aged  to  find  outlets 
in  other  media  (e.g.,  popular  press, 
broadcast)  to  reach  an  even  broader 
audience.  Describe  how  these  outreach 
efforts  will  be  coordinated  through  the 
NASA/ESE,  Space  Grant  and  USDA/ 
CSREES  outreach  teams.  NASA  Web 
site  requirements  are  available  at  http:/ 
/ section508.nasa.gov. 

(3)  Demonstrated  commitments^ 
Provide  evidence  of  commitment  to  the 
proposed  project  on  the  part  of  the 
proposing  institution.  For  collaborating 
organizations,  such  evidence  should  be 
the  same  as  described  in  9., 
Collaborative  and  Subcontractual 
Arrangements  (e.g.,  letter  of  support). 

(4)  Anticipated  performance  metrics — 
Include  anticipated  outcomes  and 
impacts  of  the  project  on  the  user 
commimity  that  can  be  used  to  evaluate 
the  performance  of  the  GES  position  and 
the  effectiveness  of  the  project. 

(f)  Evaluation  and  Monitoring  of 
Project — Provide  a  plan  for  assessing 
and  evaluating  the  accomplishments  of 
the  stated  application  objectives  during 
the  project  and  describe  ways  to 
determine  the  effectiveness  of  the  end 
results  during  and  upon  termination  of 
the  project.  Include  plans  for  evaluating 
and  monitoring  the  administration  of 
the  project,  as  well.  This  description 
should  include  how  funds  and 
resources  will  be  allocated  so  that 
collaborative  participation  of  all  parties 
is  ensured  throughout  the  duration  of 
the  project. 

6.  References  in  Project  Description 

All  references  to  works  cited  should 
be  complete,  including  titles  and  all  co- 
authors, and  should  conform  to  an 
accepted  journal  format.  References  are 
not  considered  in  the  page  limitation  for 
the  Project  Description. 

7.  Appendices  to  Project  Description 

Each  Project  Description  is  expected 
to  be  complete,  however,  additions  to 
the  Project  Description  (appendices)  are 
allowed  if  they  are  directly  germane  to 
the  proposed  project  and  strictly  limited 
to  a  maximvun  of  two  (2)  of  the 
following: 

(a)  Reprints  (papers  that  have  been 
published  in  peer-reviewed  journals); 
and 


(b)  Preprints  (manuscripts  in  press  for 
a  peer-reviewed  journal,  must  be 
accompanied  by  letters  of  acceptance 
from  the  publishing  journals). 

Manuscripts  sent  in  support  of  the 
application  should  be  single-spaced  and 
printed  on  both  sides  of  the  page.  Each 
manuscript  must  be  identified  with  the 
name  of  the  submitting  organization,  the 
name{s)  of  the  PD(s),  and  the  title  of  the 
application,  and  be  securely  attached  to 
each  copy  of  the  application. 

Program  staff  will  not  collate 
applications  or  application  addenda. 
Information  may  not  be  appended  to  an 
application  to  circumvent  the  page 
limitations  prescribed  for  the  Project 
Description.  Extraneous  materials  will 
not  be  used  during  the  peer  review 
process. 

8.  Facilities  and  Equipment 

Facilities  and  major  items  of 
equipment  that  are  available  for  use  or 
assignment  to  the  proposed  project 
during  the  requested  period  of  support 
should  be  described.  In  addition,  items 
of  nonexpendable  equipment  necessary 
to  conduct  and  successfully  complete 
the  proposed  project  should  be  listed 
(including  dollar  amounts),  and,  if 
funds  are  requested  for  their  acquisition, 
justified  on  a  separate  page  and  attached 
to  the  budget. 

9.  Collaborative  and  Sub-Contractual 
Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  others,  such 
arrangements  should  be  fully  explained 
and  justified  (e.g.,  letters  of  support).  In 
addition,  evidence  should  be  provided 
that  the  collaborators  involved  have 
agreed  to  render  these  services.  If  the 
consultant{s)  or  collaborator(s)  are 
known  at  the  time  of  application,  vitae 
or  resume  should  be  provided.  The 
applicant  also  willbe  required  to 
provide  additional  information  on 
consultant(s)  and  collaborator(s)  in  the 
Budget  portion  of  the  application.  See 
instructions  in  the  application  forms  for 
completing  Form  CSREES-2004, 
Budget.  For  purposes  of  application 
development,  infonnal  day-to-day 
contacts  between  key  project  personnel 
and  outside  experts  are  not  considered 
to  be  collaborative  arrangements  and 
thus  do  not  need  to  be  detailed. 

10.  Key  Personnel 

The  following  should  be  included,  as 
applicable: 

fa)  The  roles  and  responsibilities  of 
each  PD  and/or  collaborator  should  be 
clearly  described,  including  an  estimate 
of  the  time  each  is  committing  to  the 
proposed  project;  and 


(b)  Vitae  for  the  Geospatial  Extension 
Specialist,  senior  associates  and  other 
professional  personnel.  This  section 
should  include  vitae  of  all  key  persons 
who  are  expected  to  work  on  the 
project,  whether  or  not  funding  is 
sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  in 
length,  excluding  publications  listings. 
A  chronological  list  of  all  publications 
in  refereed  journals  during  the  past  four 
(4)  years,  including  those  in  press,  must 
be  provided  for  each  project  member  for 
whom  a  vita  is  provided.  Also  list  only 
those  non-refereed  technical 
publications  which  have  relevance  to 
the  proposed  project.  All  authors  should 
be  listed  in  the  same  order  as  they 
appear  on  each  paper  cited,  along  with 
the  title  and  complete  reference  as  these 
usually  appear  in  journals. 

11.  Conflict-of-interest  List  (Form 
CSREES-2007) 

A  Conflict-of-interest  List,  Form 
CSREES-2007.  must  be  provided  for  all 
individuals  who  have  submitted  a  vita 
in  response  to  item  10(b)  of  this  part. 
Each  Form  CSREES-2007  must  list 
alphabetically,  by  last  names,  the  ftiU 
names  of  the  individuals  in  the 
following  categories:  (a)  All  co-=authors 
on  publications  within  the  past  four 
years,  including  pending  publications 
and  submissions;  (b)  all  collaborators  on 
projects  within  the  past  four  years, 
including  current  and  planneid 
collaborations;  (c)  all  thesis  or 
postdoctoral  advisees/advisors;  and  (d) 
all  persons  in  your  field  with  whom  you 
have  had  a  consulting  or  financial 
arrangement  within  the  past  four  years, 
who  stand  to  gain  by  seeing  the  project 
funded.  This  form  is  necessary  to  assist 
program  staff  in  excluding  from 
application  review  those  individuals 
who  have  conflicts  of  interest  with  the 
personnel  in  the  grant  application.  The 
program  contact  should  be  informed  of 
any  additional  conflicts  of  interest  that 
arise  after  the  application  is  submitted. 


12.  Budget 

Prepare  the  budget.  Form  CSREES- 
2004,  in  accordance  with  instructions 
provided  with  the  application  forms. 
Budgets  should  be  commensurate  with 
activities  proposed.  A  budget  form  is 
required  for  each  year  of  requested 
support.  In  addition,  a  cumulative 
budget  is  required  detailing  the 
requested  total  support  for  the  overall 
project  period.  AppUcants  may  include 
in  their  requested  budgets  reasonable 
travel  expenses  for  Geospatial  Extension 
Specialists  whose  work  is  supported 
through  this  solicitation  to  attend  two 
meetings  per  year,  at  locations  to  be 
determined.  The  budget  form  may  be 
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reproduced  as  needed  by  applicants. 
Funds  may  be.  requested  under  any  of 
the  categories  listed  on  the  form, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
under  the  authorizing  legislation,  the 
applicable  statutes,  regulations,  and 
Federal  cost  principles,  and  these 
program  guidelines,  and  can  be  justified 
as  necessary  for  the  successful  conduct 
of  the  proposed  project.  Applicants 
must  also  include  a  Budget  Narrative  to 
justify  their  budget  requests  (see  13., 
below). 

13.  Budget  Narrative 

A  budget  narrative  should  be 
included  which  discusses  how  the 
budget  specifically  supports  the 
proposed  project  activities.  All  budget 
categories,  with  the  exception  of 
indirect  costs,  for  which  support  is 
requested  must  be  individually  listed 
(with  costs)  in  the  same  order  as  the 
budget  and  justiHed  on  a  separate  sheet 
of  paper  and  placed  immediately  behind 
the  budget.  The  budget  narrative  should 
explain  how  each  budget  item  (such  as 
salaries  and  wages  for  professional  and 
technical  staff,  student  workers,  travel, 
equipment,  etc.]  is  essential  to  achieving 
project  objectives.  Funds  may  be 
requested  under  any  of  the  categories 
listed  on  the  budget  form,  prov^ed  that 
the  item  or  service  for  which  support  is 
sought  is  allowable  under  the  enabling 
legislation  and  the  applicable  Federal 
cost  principles. 

14.  Matching 

'  If  an  applicant  concludes  that 
matching  funds  are  not  required  (as 
specified  under  Part  1,  E.),  a  justification 
should  be  included  in  the  Budget 
Narrative.  CSREES  will  consider  this 
justification  when  ascertaining  final 
matching  requirements  or  determining  if 
required  matching  can  be  waived. 
CSREES  retains  the  right  to  make  final 
determinations  regarding  matching 
requirements. 

For  those  grants  where  matching 
funds  are  required,  as  specified  under 
Fart  I.  E.,  applications  should  include 
written  verification  of  conunitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representative  (Jf  the  donor  organization 
and  the  applicant  organization,  which 
must  include:  (1)  The  name,  address, 
and  telephone  number  of  the  donor;  (2) 
the  name  of  the  applicant  organization; 
(3)  the  title  of  the  project  for  which  the 
donation  is  made;  (4)  the  dollar  amoimt 


of  the  c  ish  donation;  and  (5)  a  statement 
that  the  donor  will  pay  the  cash 
contrib  ition  during  the  grant  period. 

For  a  ly  third  party  in-kind 
contrib  itions,  a  separate  pledge 
agreem  ;nt  for  each  contribution,  signed 
by  the  i  uthorized  organizational 
represe  itatives  of  the  donor 
organiz  ition  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
numbei  of  the  donor;  (2)  the  neune  of  the 
applica  nt  organization;  (3)  the  title  of 
the  pro  ect  for  which  the  donation  is 
made;  (1)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  third 
party  ii  -kind  contribution;  and  (5)  a 
stateme  nt  that  the  donor  will  make  the 
contrib  xtion  during  the  grant  period. 

The  i  ources  and  the  amount  of  all 
matchii  kg  support  from  outside  the 
applica  nt  organization  should  be 
summa  'ized  on  a  separate  page  and 
placed  |n  the  application  immediately 
following  the  Budget  Narrative.  All 
pledge  igreements  must  be  placed  in  the 
applica  [ion  immediately  following  the 
summary  of  matching  support. 

The  value  of  applicant  contributions 
to  the  p  roject  shall  be  established  in 
accords  nee  with  the  applicable  cost 
principles.  Applicants  should  refer  to 
OMB  Circulars  A-21,  Cost  Principles  for 
Educational  Institutions,  A-87,  Cost 
Principles  for  State,  Local,  and  Tribal 
Goverranents,  A-122,  Cost  Principles 
for  Nog-Profit  Organizations  and  For- 
Profit  Organizations,  and  the  cost 
principles  in  the  Federal  Acquisition 
Regulation  at  48  CFR  31.2  (see  7  CFR 
3015. li4)  for  further  guidance  and  other 
requiranents  relating  to  matching  and 
allowal  lie  costs. 

15.  Ass  urance  Statement{s),  (Form 
CSREE  ;-2008) 

A  nu  mber  of  situations  encountered 
in  the  c  onduct  of  projects  require 
special  assurances,  supporting 
docum  mtation,  etc.,  before  hinding  can 
be  appi  oved  for  the  project.  In  addition 
to  any  i  )ther  situation  that  may  exist 
with  re  jard  to  a  particular  project, 
applica  tions  involving  any  of  the 
foUowi  ng  elements  must  comply  with 
the  adc  itional  requirements,  as 
applici  ble. 

(a)  R  }combinant  DNA  or  RNA 
Resear  :h.  As  stated  in  7  CFR  part 
3015.2  (5  (b)(3),  all  key  personnel 
identif  ed  in  the  application  and  all 
endors  ng  officials  of  the  proposing 
organisation  are  required  to  comply 
with  the  guidelines  established  by  the 
Nation  d  Institutes  of  Health  entitled, 
"Guide  lines  for  Research  Involving 
Recom  )in£Lat  DNA  Molecules,"  as 
revisec .  If  your  project  proposes  to  use 
recoml  inant  DNA  or  RNA  techniques. 


you  must  sonndicate  by  checking  the 
"yes"  box  in  Block  20  of  Form  CSREES- 
2002  (the  Cover  Page)  and  by 
completing  Section  A  of  Form  CSREES- 
2008.  For  applicable  applications 
recommended  for  funding.  Institutional 
Biosafety  Cpmmittee  approval  is 
required  before  funds  will  be  released. 
Please  refer  to  the  application  forms  for 
further  instructions. 

(b)  Animal  Care.  Responsibility  for 
the  humane  care  and  treatment  of  live 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 
persoimel  identified  in  a  application 
and  all  endorsing  officials  of  the 
proposing  organization  are  required  to 
comply  with  the  applicable  provisions 
of  the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  in  9  CFR  parts  1,  2,  3,  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  your 
project  will  involve  these  animeds,  you 
should  check  "yes"  on  Block  20  of  ~ 
CSREES-2002  and  complete  Section  B 
of  Form  CSREES-2008.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  is  recommended  for 
a  grant  award,  funds  will  be  released 
only  after  the  Institutional  Animal  Care 
and  Use  Committee  has  approved  the 
project.  Please  refer  to  the  application 
forms  for  further  instructions. 

(c)  Protection  of  Human  Subjects. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Public  Law 
93-348,  as  amended,  and  implementing 
regulations  promulgated  by  the 
Department  under  7  CFR  part  Ic.  If  you 
propose  to  use  hiunan  subjects  for 
experimental  piurposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  20  of  Form  CSREES-2002  and 
complete  Section  C  of  Form  CSREES- 
2008.  In  the  event  a  project  involving 
human  subjects  at  risk  is  recommended 
for  a  grant  award,  funds  will  be  released 
only  after  the  Institutional  Review 
Board  (IRB)  has  approved  the  research 
plan  and  CSREES  has  accepted 
documentation  of  the  approval.  Please 
refer  to  the  application  forms  for  further 
instructions. 

16.  Certifications 

Note  that  by  signing  Form  CSREES- 
2002  the  applicant  is  providing 
certifications  required  by  7  CFR  part 


3017,  regarding  Debarment  and 
Suspension  and  Drug  Free  Workplace, 
and  7  CFH  part  3018,  regarding 
Lobbjring.  The  certification  forms  are 
included  in  the  application  package  for 
informational  purposes  only.  These 
forms  should  not  be  submitted  with  the 
application  since  by  signing  form 
CSREES-2002  your  organization  is 
providing  the  required  certifications.  If 
the  project  will  involve  a  subcontractor 
or  consultant,  the  subcontractor/ 
consultant  should  submit  a  form  AD- 
1048,  Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Volimtary 
Exclusion — Lower  Tier  Covered 
Transactions,  to  the  grantee  organization 
for  retention  in  their  records.  This  form 
should  not  be  submitted  to  USDA. 

17.  Compliance  With  the  National 
Envirorunental  PoHcy  Act  CNEPA)  (Form 
CSREES-2006) 

As  outlined  in  7  CFR  part  3407  (the 
CSREES  regulations  implementing 
NEPA)  and  14  CFR  part  1216  (the  NASA 
regulations  regarding  compliance  with 
NEPA),  the  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSREES  so  that  the  Federal  agency  may 
determine  whether  any  further  action  is 
needed.  In  some  cases,  however,  the 
preparation  of  environmental  data  may 
not  be  required.  Certain  categories  of 
actions  are  excluded  from  the 
requirements  of  NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  proposed 
project  is  necessary;  therefore.  Form 
CSREES-2006,  NEPA  Exclusions  Form, 
must  be  included  in  the  application 
indicating  whether  the  applicant  is  of 
the  opinion  that  the  project  falls  within 
a  categorical  exclusion  and  the  reasons 
therefore.  If  it  is  the  applicant's  opinion 
that  the  proposed  project  falls  within 
the  categorical  exclusions,  the  specific 
exclusion(s)  must  be  identified. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grovmds  exists  or  if  other 
extraordinary  conditions  ot 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

C.  Submission  of  Applications 

1.  When  To  Submit  (Deadline  Date) 

Applications  must  be  received  by 
COB  on  March  1,  2004  (5  p.m.  eastern 
standard  time).  Applications  received 
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after  this  deadline  will  not  be 
considered  for  funding.  . 

2.  What  To  Submit 

An  original  and  fourteen  (14)  copies 
of  the  application  must  be  submitted.  In 
addition,  submit  ten  (10)  copies  of  the 
application's  Project  Summary,  Form 
CSREES-2003.  All  copies  of  the 
application  must  be  submitted  in  one 
package. 

3.  Where  To  Submit 

Applicants  are  strongly  encouraged  to 
submit  completed  applications  via 
overnight  mail  or  delivery  service  to 
ensiue  timely  receipt  by  USDA.  The 
address  for  hand-delivered  applications 
or  applications  submitted  using  an 
express  mail  or  overnight  coiuier 
service  is:  Geospatial  Extension 
Specialists  Program,  c/o  Proposal 
Services  Unit,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agricultiu«. 
Room  1420,  Waterfront  Centre,  800  9th 
Street,  SW.,  Washington,  DC  20024, 
Telephone:  (202)  401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Geospatial  Extension 
Specialists  Program,  c/o  Proposal 
Services  Unit.  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2245, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
2245. 

D.  Acknowledgment  of  Applications 

The  receipt  of  all  applications  will  be 
acknowledged  by  e-mail.  Therefore, 
applicants  are  strongly  encouraged  to 
provide  accurate  e-mail  addresses, 
where  designated,  on  the  Form 
CSREES-2002.  If  the  applicant's  e-mail 
address  is  not  indicated,  CSREES  will 
acknowledge  receipt  of  the  application 
by  letter. 

Applicants  who  do  not  receive  an 
acknowledgment  within  60  days  of  the 
submission  deadline  should  contact  the 
program  contact.  Once  the  application 
has  been  assigned  a  proposal  number, 
that  number  should  be  cited  on  all 
future  correspondence. 

Part  IV.  Review  Process 

A.  General 

Each  application  will  be  evaluated  in 
a  two-part  process.  First,  each 
application  will  be  screened  to  ensure 
that  it  meets  the  administrative 
requirements  as  stated  in  the  RFA. 
Applications  that  do  not  fall  within  the 
guidelines  as  stated  in  the  RFA  will  be 
eliminated  from  program  competition 
and  returned  to  applicants.  Second,  a 
review  panel  will  technically  evaluate 


applications  that  meet  these 
requirements.  Written  comments  will  be 
solicited  fixsm  ad  hoc  reviewers  when 
required,  and  individual  written 
comments  and  in-depth  discussions  will 
be  provided  by  a  peer  review  panel 
prior  to  reconunending  applications  for 
funding. 

Reviewers  will  be  selected  based 
upon  their  training  and  experience  in 
relevant  scientific,  extension,  or 
education  fields  taking  into  account  the 
following  factors:  (a)  The  level  of 
relevant  formal  scientific,  technical 
education,  or  extension  experience  of 
the  individual,  as  well  as  the  extent  to 
which  an  individual  is  engaged  in 
relevant  research,  education  or 
extension  activities;  (b)  the  need  to 
include  as  reviewers  experts  from 
various  areas  of  specialization  within 
relevant  scientific,  education,  or 
extension  fields;  (c)  the  need  to  include 
as  reviewers  other  experts  (e.g., 
producers,  range  or  resource  managers/ 
operators,  and  consumers)  who  can 
assess  relevance  of  the  applications  to 
targeted  audiences  and  to  program 
needs;  (d)  the  need  to  include  as  peer 
reviewers  experts  from  a  variety  of 
organizational  types  (e.g.,  colleges, 
universities,  industry,  state  and  Federal, 
agencies,  private  profit  and  non-profit 
organizations)  and  geographic  locations; 
(e)  the  need  to  maintain  a  balanced 
composition  of  reviewers  with  regard  to 
minority  and  female  representation  and 
an  equitable  age  distribution;  and  (f)  the 
need  to  include  reviewers  who  can 
judge  the  effective  usefulness  to 
producers  and  the  general  public  of 
each  application. 

B.  Evaluation  Criteria 

Priority  will  be  given  to  projects  with 
a  documented  commitment  to  initiate  or 
continue  a  Geospatial  Extension 
Specialist  position,  that  take  full 
advantage  of  Space  Grant  and 
Cooperative  Extension  activities  in  the 
state,  and  that  demonstrate  links  to  the 
user  communities  within  the  state. 

The  following  numbered  evaluation 
criteria  will  be  weighted  equally  and 
used  to  review  all  applications 
submitted  in  response  to  this  RFA: 

1.  Technical  Approach 

(a)  Suitability  of  the  proposed  project 
in  terms  of  addressing  significant  issues 
and  the  probability  of  meeting  stated 
objectives; 

(b)  Feasibility,  soundness,  logic  and 
practicality  of  the  proposed  technical 
methods  and  concepts  for  achieving 
successful  applications  research; 

(c)  Clear  identification  of  user  needs 
and  user  benefits  from  proposed 
products  or  services;  and 
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(d)  Centrality  of  Earth  science,  remote 
sensing,  and  other  geospatial 
technologies  to  achieving  program 
objectives. 

2.  Cost-Effectiveness 

The  demonstrated  commitment  of 
cooperative  extension  (or  other 
university-based  extension  effort)  and/ 
or  the  Space  Grant  Consortium  to  long- 
term  support  of  the  Geospatial 
Extension  Specialist  position. 

3.  Management  and  Experience 

(a)  Demonstrated  competence  and 
relevant  experience  of  project  personnel 
as  an  indication  of  their  ability  to  carry 
the  proposed  activity  to  a  successful 
conclusion  as  a  team; 

(b)  Feasibility  of  the  management 
approach  as  it  relates  to  the  methods 
and  concepts  demonstrated  by  the 
application; 

(c)  Feasibility  of  the  outreach  plan 
and  the  soimdness  of  the  philosophy 
and  methods  by  which  it  is  effected; 

(d)  Degree  to  which  all  participants  in 
the  application  and  users  are  integrated 
into  die  proposed  activities  with  well- 
defined  and  appropriate  roles;  and 

(e)  Adequacy  of  the  facilities  and 
equipment  to  support  the  proposed 
activity. 

4.  Metrics 

The  adequacy  of  metrics  and  other 
statistics  to  be  collected  that  will 
measure  the  success  of  the  activity. 

C.  Conflicts  of  Interest  and 
Confidentiality 

During  the  peer  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts  of 
interest  that  may  impact  review  or 
evaluation.  For  the  purpose  of 
determining  conflicts  of  interest,  the 
academic  and  administrative  autonomy 
of  an  academic  institution  shall  be 
determined  by  reference  to  the  current 
version  of  the  Higher  Education 
Directory,  published  by  Higher 
Education  Publications,  Incr,  6400 
Arlington  Boulevard,  Suite  648,  Falls 
Church,  VA  22042.  Phone:  (703)  532- 
2300.  Web  site:  http://www.hepinc.com. 

Names  of  submitting  institutions  and 
individuals,  as  well  as  application 
content  and  peer  evaluations,  will  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  th&  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  reviewers  will  be  made 
available  in  such  a  way  diat  the 


reviewei  > 
review  o 


cannot  be  identified  with  the 
any  particular  application. 

Award  Administration 


PartV 

A.  Genekd 

The  G  IS  Program  will  be 
adminisi  ered  by  CSREES  but  managed 
as  an  int  ;ragency  program  involving 
particips  ting  agencies  throughout  the 
entire  pi  M:ess  from  the  development  of 
the  progi  am  announcement,  to  the 
review,  ijecommendation  and 
monitorkig  of  awards.  The  interagency 
program  managers  will  coordinate 
program  administration  activities  such 
as  review  of  periodic  reporting  of 
project  ek^aluations  and  annual 
investigator  team  meetings. 

The  aifiount  of  each  award  will  be 
determided  jointly  by  USDA  and  NASA . 
and  theii  representatives  after  the  panel 
review  p  rocess  has  been  completed. 

Withii .  the  limit  of  funds  available  for 
such  puj  pose,  CSREES  shall  make 
awards  t  j  those  responsible,  eligible 
applican  ts  whose  applications  are 
judged  n  lost  meritorious  luider  the 
procedu  es  set  forth  in  this  RFA.  It 
should  h  B  noted  that  the  project  need 
not  be  in  itiated  on  the  award  effective 
date,  bul  as  soon  thereafter  as     ' 
practical  ile  so  that  project  goals  may  be 
attained  (within  the  funded  project 
period.  ^11  funds  granted  by  CSREES 
under  this  RFA  shall  be  expended  solely 
for  the  fAirpose  for  which  the  funds  are 
granted  n  accordance  with  the 
approve!  1  application  and  budget,  the 
terms  an  d  conditions  of  the  award,  the 
applicab  e  Federal  cost  principles,  and 
the  appl  cable  participating  agencies' 
assistan(  e  regulations. 

B.  Orgai  izational  Management 
Informal  ion 

Specii  ic  management  information 
relating  o  an  app^icant  shall  be 
submitte  d  on  a  one-time  basis  as  part  of 
the  respi  insibility  determination  prior  to 
the  awai  d  of  a  grant  under  this  RFA  if 
such  inf  >rmation  has  not  been  provided 
previous  ly  under  this  or  another  " 

program  for  which  the  sponsoring 
agency  i !  responsible.  CSREES  will 
provide  copies  of  forms  recommended 
for  use  iti  fulfilling  these  requirements 
as  part  0  :  the  pre-award  process. 
Althoug  1  an  applicant  may  be  eligible 
based  oi  its  status  as  one  of  these 
entities,  there  are  factors  that  may 
exclude  an  applicant  from  receiving 
Federal  inancial  and  non-financial 
assistan<:e  and  benefits  under  this 
programi  (e.g.,  debarment  or  suspension 
of  an  inoividual  involved  or  a 
determiaation  that  an  applicant  is  not 
respons  ble  based  on  submitted 


organizational  management 
information). 

C.  Award  Document  and  Notice  of 
Award 

The  award  docimient  will  provide 
pertinent  instructions  and  information 
including,  at  a  minimum,  the  following: 

1.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  CSREES  Administrator  has 
issued  an  award  under  the  terms  of  this 
request  for  applications; 

2.  Title  of  project; 

3.  Name(s)  and  institution(s)  of  PDs 
chosen  to  direct  and  control  approved 
activities; 

4.  Identifying  award  number  assigned 
by  CSREES; 

5.  Project  period,  specifying  the 
amount  of  time  CSREES  intends  to 
support  the  project  without  requiring 
recompetition  for  funds; 

6.  Total  amount  of  financial  assistance 
approved  by  the  CSREES  Administrator 
during  the  project  period; 

7.  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number; 

8.  Legal  authorify(ies)  under  which 
the  grant  is  made; 

9.  Applicable  award  terms  and 
conditions  (see  http://www.reeusda.gov/ 
crgam/oep/awardterms.htm  to  view 
CSREES  award  terms  and  conditions); 

10.  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  piurpose  of  the 
award;  and 

11.  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  awarding  activities  or 
to  accomplish  the  purpose  of  a 
particular  award. 

Part  VI.  Additional  Information 

A.  Access  To  Review  Information 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  summary  of 
the  panel  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 

B.  Use  of  Funds;  Changes 

1.  Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 
the  award  state  otherwise,  the  awardee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  award  funds. 

2.  Changes  in  Project  Plans 

(a)  The  permissible  changes  by  the 
aweirdee,  PD(s),  or  other  key  project 
personnel  in  the  approved  project  shall 
be  limited  to  changes  in  methodology, 
techniques,  or  other  similar  aspects  of 
the  project  to  expedite  achievement  of 
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the  project's  approved  goals.  If  the 
awardee  or  the  PD(s)  is  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  CSREES  Authorized  Departmental 
Officer  (ADO)  for  a  final  determination. 

(b)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
CSREES  ADO  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
approved  project. 

fc)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
CSREES  ADO  prior  to  effecting  such 
changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  progranunatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  CSREES  ADO  prior  to 
effecting  such  transfers,  imless 
prescribed  otherwise  in  the  terms  and 
conditions  of  the  award. 

(e)  Changes  in  Project  Period:  The 
project  period  may  be  extended  by  the 
awarding  agency  without  additional 
financial  support,  for  such  additional 
period(s)  as  the  CSREES  ADO 
determines  to  be  necessary  to  complete 
or  fulfill  the  pmposes  of  an  approved 
project,  but  in  no  case  shall  the  total 
project  period  exceed  five  years.  Any 
extension  of  time  shall  be  conditioned 
upon  prior  request  by  the  awardee  and 
approval  in  writing  by  the  CSREES 
ADO,  unless  prescribed  otherwise  in  the 
terms  and  conditions  of  award. 

(f)  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  awardee  and  approved 
in  wrriting  by  the  CSREES  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles,  Departmental  regulations,  or 
award. 

C.  Expected  Program  Outputs  and 
Reporting  Requirements 

The  ultimate  success  of  projects 
funded  imder  this  solicitation  is  the 
continuation  of  Geospatial  Extension 
Specialist  positions  beyond  the  project 
period  and  the  positive  demonstrable 
impact  these  projects  have  on  the  user 
commimity.  Toward  that  end,  grantees 
are  expected  to  provide  semi-annual 
and  annual  progress  reports  describing 
the  activities  of  the  Geospatial 
Extension  Specialist.  Geospatial 


Extension  Specialists  whose  work  is 
supported  through  this  solicitation 
should  plan  to  attend  two  meetings  per 
year,  at  locations  to  be  determined,  of 
all  Geospatial  Extension  Specialists  and 
appropriate  CSREES,  NASA  and  NOAA 
staff.  Applicants  may  include 
reasonable  travel  expenses  related  to 
this  requirement  in  their  requested 
project  budgets  (sea Part  in,  B.,  12.). 

D.  Applicable  Federal  Statutes  and 
Regulations 

The  following  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  for  review  and  to  project 
grants  awarded  by  USDA  under  this 
program: 

7  CFR  Part  1,  Subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  Part  3— USDA  implementation 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  331  and  9  CFR  Part  121— 
USDA  implementation  of  the 
Agricultiu-al  Bioterrorism  Protection  Act 
of  2002. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  [i.e., 
OMB  Circular  Nos.  A-21  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formerly  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977,  Pub.  L.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosing  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3052— USDA    ' 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States.  Local 
Governments,  and  Non-profit 
Organizations. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 


Environmental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (sec.  504,  Rehabilitation 
Act  of  1973)  and  7  CFR  Part  15b  (USDA 
implementation  of  statute) — prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs. 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  ri^ts  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

E.  Safety 

Safety  is  the  freedom  from  those 
conditions  that  can  cause  death,  injury, 
occupational  illness,  damage  to  or  loss 
of  equipment  or  property,  or  damage  to 
the  environment.  NASA's  safety  priority 
is  to  protect:  (1)  The  public,  (2) 
astronauts  and  pilots,  (3)  the  NASA 
workforce  (including  employees 
working  under  NASA  award 
instruments),  and  (4)  high-value 
equipment  and  property. 

F.  Confidential  Aspects  of  Applications 
and  Awards 

When  an  application  results  in  an 
award,  it  becomes  a  part  of  the  record 
of  CSREES  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  CSREES 
Administrator  determines  to  be  of  a 
confidential,  privileged,  or  proprietary 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietar\'  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
does  not  result  in  an  award  (including 
those  that  are  withdrawn)  will  be 
retained  by  CSREES  for  a  period  of  one 
year.  Other  copies  will  be  destroyed. 
Such  an  application  will  be  released 
only  with  the  consent  of  the  applicant 
or  to  the  extent  required  by  law.  An 
application  may  be  withdrawn  at  any 
time  prior  to  the  final  action  thereon; 
however  withdrawn  apphcations 
normally  will  not  be  retiuned. 

G.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29114,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collection  of  information  requirements 
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contained  in  this  notice  have  been 
approved  under  OMB  Document  No. 
0524-0039. 

H.  Gmnts.gov  Implementation  Plans 

Grants.gov  is  an  Internet  Web  site  for 
grant  and  other  financial  assistance 
information  [e.g.,  allows  grant  seekers  to 
find  funding  oppprtunities).  It  also  will 
serve  to  facilitate  electronic 
transmission  of  information  pertaining 
to  grants  and  other  financial  assistance 
information  [e.g.,  electronic  application 
submission). 

Beginning  in  February  2004,  CSREES 
plans  to  initiate,  on  a  limited  basis,  the 
receipt  of  applications  electronically 
through  the  Grants.gov  [bttp:// 
www.gmnts.gov)  storefront.  The  ability 
to  expand  the  plan  for  electronically 
submitting  applications  is  contingent  on 
the  success  of  the  initial  electronic 
application  submissions.  Detailed 
information  about  CSREES'  Grants.gov 
plans,  including  important 
annoimcements,  program 
implementation,  and  detailed 
requirements,  is  posted  on  the  CSREES' 
Web  site,  http://www.reeusda.gov/egov/ 
csrees/implementation.htm,  which  will 
be  t^dated  as  appropriate.  It  is 
suggested  that  this  site  be  visited 
periodically  for  important  updates.  ^ 

/.  DUNS  Number 

A  Dun  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
number  is  a  imique  nine-digit  sequence 
recognized  as  the  universal  standard  for 
identifying  and  keeping  track  of  over  70 
million  businesses  worldwide.  A 
Federal  Register  notice  of  final  policy 
issuance  (68  FR  38402)  requires  a  DUNS 
number  in  every  application  (i.e.,  hard 
copy  and  electronic)  for  a  grant  or 
cooperative  agreement  (except 
applications  from  individuals) 
submitted  on  or  after  October  1,  2003. 
Therefore,  potential  applicants  should 
verify  that  they  have  a  DUNS  number  or 
take  the  steps  needed  to  obtain  one.  For 
information  about  how  to  obtain  a 
DUNS  ntmiber  go  to  A  ttp:// 
www.g^ants.gov.  Please  note  that  the 
registration  may  take  up  to  14  business 
days  to  complete. 

/.  Required  Registmtion  for  Grants.gov 

The  Central  Contract  Registry  (CCR)  is 
a  database  that  serves  as  the  primary 
Government  repository  for  contractor 
information  required  for  the  conduct  of 
business  with  the  Government.  This 
database  will  also  be  used  as  a  central 
location  for  maintaining  organizational 
information  for  organizations  seeking 
and  receiving  grants  from  the 
Government.  Such  organizations  must 
register-in  the  CCR  prior  to  the 


submissi  3n  of  applications  via 
Grants.g(  iv  (a  DUNS  number  is  needed 
for  CCR  1  egistration).  For  information 
about  ho  iv  to  register  in  the  CCR  visit 
http://w\  rw.gmnts.gov.  Allow  a 
minimuqi  of  5  days  to  complete  the  CCR 
registration. 

Done  atjWashington,  DC,  this  21st  day  of 
Novembei ,  2003. 
Colien  He  feran, 

Administtlator,  Cooperative  State  Research, 
.  and  Extension  Service. 
3-29761  Filed  11-28-03;  8:45  am] 
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BILUNG  CO  C  3410-22-P 


DEPART  MENT  OF  AGRICULTURE 

Forest  S  Nvice 

Ash  Cm  ik  Fire  Salvage,  Umpqua 
National  iForest,  Douglas  County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  ( iancellation  notice. 


SUMMARY  :  On  March  20,  2003,  a  Notice 
of  Intent  ]NOI)  to  prepare  an 
environr  lental  (EIS)  for  the  Ash  Creek 
Fire  Salv  ige  on  the  Tiller  Ranger 
District  c  f  the  Umpqua  National  Forest, 
was  publ  ished  in  the  Federal  Register 
(68  FR  1  666).  Forest  Syvice  has 
decided  o  cancel  the  preparation  of  this 
EIS.  The  NOI  is  hereby  rescinded. 

FOR  FURt  ^ER  INFORMATION  CONTACT: 

Question  s  may  be  addressed  to  Alan 
Baimiani  i,  Timber  Management 
Assistan  ,  Tiller  Ranger  District,  27812 
Tiller  Tr  lil  Highway,  Tiller,  Oregon 
97484.  tdephone:  541-825-3140. 

Dated:  November  18,  2003. 
James  A.  Caplan, 
Forest  Supervisor. 

[FR  Doc.  fl3-29786  Filed  11-28-03;  8:45  am] 
BH-UNG  CO  >E  3410-11-M 


DEPAR1  MENT  OF  AGRICULTURE 

Forest  S  sfvice 

Willamejle  Province  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  iflotice  of  meeting. 

» 

SUMMARY:  The  Williamette  Province 
Advisor^  Committee  (PAC)  will  meet  in 
Salem,  Oregon.  The  purpose  of  the 
meeting  is  to  discuss  issues  pertinent  to 
the  implementation  of  the  Northwest 
Forest  Pbn  (NFP)  and  to  provide  advice 
to  federal  land  managers  in  the 
Province . 


Tie 


DATES 

December 


meeting  will  be  held 
11,  2003. 


ADDRESSES:  Tlie  meeting  will  be  held  at 
the  Salem  District  Office  of  the  Bureau 
of  Land  Management,  1717  Fabry  Road, 
Salem,  Oregon.  Send  written  comments 
to  Neal  Forrester,  Williamette  Province 
Advisory  Committee,  c/o  Willimette 
National  Forest,  P.O.  Box  10607, 
Eugene,  Oregon  97440,  (541)  225-6436 
or  electronically  to  nforrester@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
Forrester,  Williamette  National  Forset 
(541) 225-6436. 

SUPPLEMENTARY  INFORllATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to  PAC 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  PAC  staff  before  or  after  the 
meeting.  A  public  forum  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  PAC.  Oral 
comments  will  be  limited  to  three 
minutes. 

Dated:  November  24,  2003. 

Dallas  J.  Fmnh, 

Forest  Supervisor,  Willamette  National 
Forest. 

[FR  Doc.  03-29787  Filed  11-^8-03;  8:45  ami 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  AdministratkMi 

[0»-04-A] 

Opportunityfor  Designation  in  the  East 
Indiana  (IN),  Fremont  (NE),  and  Titus 
(IN)  Areas,  arNl  Request  for  Comments 
on  the  Officii^  Agencies  Serving  These 
Areas 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
action:  Notice. 

summary:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
June  2004.  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  asking  persons  interested  in  providing 
official  services  in  the  areas  served  by 
these  agencies  to  submit  an  application 
for  designation.  GIPSA  is  also  asking  for 
comments  on  the  quality  of  services 
provided  by  these  currently  designated 
agencies:  East  Indiana  Grain  Inspection, 
Inc.  (East  Indiana);  Fremont  Grain 
Inspection  Department,  Inc.  (Fremont); 
and  Titus  Grain  Inspection,  Inc.  (Titus). 
DATES:  Applications  and  comments 
must  be  postmarked  or  electronically 
dated  on  or  before  January  2,  2004. 
ADDRESSES:  Submit  applications  and 
comments  to  USDA,  GEPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 


Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  2025D-3604;  Fax  (202) 
690-2755.  If  an  application  is  submitted 
by  FAX,  GIPSA  reserves  the  right  to 
request  an  original  application.  All 
applications  and  comments  will  be 
made  available  for  public  inspection  at 
Room 1647-S, 1400  Independence 
Avenue,  SW.,  diuing  regular  business 
hours. 
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Official  agency 


FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart  at  (202)  720-8525,  e-mail 
Janet.M.Hart@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
detennined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 


East  lndi2Via 

Fremont  

Titus 


Main  office 


designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and  • 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act. 

1.  Current  Designations  Being 
Announced  for  Renewal 


Muncie,  IN  

Fremont,  NE  

West  Lafayette,  IN 


Designation 
start 


9/01/2001 
9/01/2001 
9/01/2001 


Designation 
end 


6/30/2004 
6/30/2004 
6/30/2004 


a.  Pursuant  to  section  7(f)(2)  of  the^ 
Act,  the  following  geographic  area,  in 
the  States  of  Indiana  and  Ohio,  is 
assigned  to  East  Indiana. 

In  Indiana: 

Bounded  on  the  North  by  the  northern  and 
eastern  Grant  County  lines;  the  northern 
Blackford,  and  Jay  County  lines; 

Bounded  on  the  East  by  the  eastern  Jay, 
Randolph,  Wayne,  and  Union  County  lines; 

Bounded  on  the  South  by  the  southern 
Union  and  Fayette  County  lines;  the  eastern 
Rush  County  line  south  to  State  Route  244; 
State  Route  244  west  to  the  Rush  County  line; 
and 

Bounded  on  the  West  by  the  western  Rush 
and  Henry  County  lines;  the  southern 
Madison  County  line  west  to  State  Route  13; 
State  Route  13  north  to  State  Route  132;  State 
Route  132  northwest  to  Madison  County;  the 
western  and  northern  Madison  County  lines; 
the  northern  Delaware  County  line;  the 
western  Blackford  Coimty  line  north  to  State 
Route  18;  State  Route  18  west  to  Coimty 
Highway  900E;  County  Highway  900E  north 
to  the  northern  Grant  County  line. 

Darke  County,  Ohio. 

b.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Iowa  and  Nebraska,  is 
assigned  to  Fremont. 

Carroll  (west  of  U.S.  Route  71);  Clay  (west 
of  U.S.  Route  71);  Crawford;  Dickinson  (west 
of  U.S.  Route  71);  Harrison  (east  of  State 
Route  183);  O'Brien  (north  of  B24  and  east  of 
U.S.  Route  59);  Osceola  (east  of  U.S.  Route 
59);  and  Shelby  Counties,  Iowa. 

In  Nebraska: 

Bounded  on  the  North  by  U.S.  Route  20 
east  to  the  Pierce  County  line;  the  eastem 
Pierce  Coimty  line;  the  northern  Wayne, 
Cuming,  and  Burt  Coimty  Unes  east  to  the 
Missouri  River, 

Bounded  on  the  East  by  the  Missouri  River 
south-southeast  to  State  Route  91 ;  State 
Route  91  west  to  the  Dodge  Coimty  line;  the 
eastem  and  soathem  Dodge  County  lines 


west  to  U.S.  Route  77;  U.S.  Route  77  south 
to  the  Saunders  County  line; 

Bounded  on  the  South  by  the  southern 
Saunders,  Butler,  and  Folk  County  lines;  and 

Boimded  on  the  West  by  the  western  Polk 
County  line  north  to  the  Platte  River;  the 
Platte  River  northeast  to  the  western  Platte 
County  line;  the  western  and  northern  Platte 
County  lines  east  to  U.S.  Route  81;  U.S. 
Route  81  north  to  U.S.  Route  20. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Farmers 
Cooperative,  and  Krumel  Grain  and 
Storage,  both  in  Wahoo,  Saunders 
County,  Nebraska  (located  inside 
Omaha  Grain  Inspection  Service,  Inc.'s, 
area). 

Fremont's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Fremont's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies:  Hastings  Grain  Inspection, 
Inc.:  Huskers  Cooperative  Grain 
Company,  Columbus,  Platte  Coimty, 
Nebraska;  and  Omaha  Grain  Inspection 
Service,  Inc.:  United  Farmers  Coop, 
Rising  City,  Butler  County,  Nebraska; 
and  United  Fanners  Coop,  Shelby,  Polk 
County,  Nebraska. 

c.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geograpbdc  area,  in 
the  State  of  Indiana,  is  assigned  to  Titus. 

Bounded  on  the  North  by  the  northern 
Pulaski  County  hue; 

Bounded  on  the  East  by  the  eastem  and 
southern  Pulaski  County  lines;  the  eastem 
White  County  line;  the  eastem  Carroll 
Coimty  line  south  to  State  Route  25;  State 
Route  25  southwest  to  Tippecanoe  County; 
the  eastem  Tippecanoe  County  line; 

Bounded  on  the  South  by  the  southern 
Tippecanoe  County  line;  the  eastem  and 
southem  Fountain  County  lines  west  to  U.S. 
Route  41;  and 


Bounded  on  the  West  by  U.S.  Route  41 
north  to  the  northern  Benton  County  line:  the 
northem  Benton  County  line  east  to  State 
Route  55;  State  Route  55  north  to  U.S.  Route 
24;  U,S.  Route  24  east  to  the  White  County 
line;  the  western  White  and  Pulaski  County 
lines. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment;  Boswell 
Chase  Grain,  Boswell,  Benton  County; 
ADM,  Dunn,  Benton  County;  ADM, 
Raub,  Benton  County  (located  inside 
Champaign-Danville  Grain  Inspection 
Departments,  Inc.'s,  area);  and  The 
Andersons,  Delphi,  Carroll  County; 
Frick  Services,  Inc.,  Leiters  Ford,  Fulton 
County;  and  Cargill,  Inc.,  Linden, 
Montgomery  County  (located  inside 
Frankfort  Grain  Inspection,  Inc.'s,  area). 

Titus'  assigned  geographic  area  does 
not  include  the  following  grain  elevators 
inside  Titus'  area  which  have  been  and 
will  continue  to  be  serviced  by  the 
following  official  agency:  Schneider 
Inspection  Service,  Inc.:  Cargill,  Inc., 
and  Fanners  Grain,  both  in  Winamac, 
Pulaski  County. 

2.  Opportunity  for  Designation 

Interested  persons,  including  East 
Indiana,  Fremont,  and  Titus,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereundo'. 
Designation  in  the  specified  geographic 
areas  is  (<»  the  period  beginning  July  1, 
2004,  and  ending  June  30,  2007.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information,  or  obtain  applications  at 
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the  GIPSA  Web  site,  http:// 

www.usda.gov/gipsa/oversight/ 

parovreg.btm. 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
quality  of  services  for  the  East  Indiana, 
Fremont,  and  Titus  official  agencies.  In 
commenting  on  the  quality  of  services, 
commenters  are  encouraged  to  submit 
pertinent  data  including  information  on 
the  timeliness,  cost,  and  scope  of 
services  provided.  All  comments  must 
be  submitted  to  the  Compliance 
Division  at  the  above  address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority.  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Donna  Rei&chneider, 

Administrator,  Grain  Inspection.  Packers  and 

Stockyards  Administration. 

(FRDoc.  03-29555  Filed  11-28-03;  8:45  am] 

BItXMG  CODE  3410-EN-P 


DEPAnTMENT  OF  AGRICULTURE 

Grain  Ifjspection,  Packers  and 
Stockyards  Administration 

[03-02-S] 

Designation  for  the  Frankfort  (IN), 
lndiana|x>lis  (IN),  and  Virginia  Areas 

agency!  Grain  Inspection,  Packers  and 
Stocky«ds  Administration,  USDA. 
ACTIONJNotice. 

SUMMAf^:  Greun  Inspection.  Packers  and 
Stocky^ds  Administration  (GIPSA) 
announces  designation  of  the  following 
organiz  itions  to  provide  official  services 
under  t  le  United  States  Grain  Standards 
Act,  as  miended  (Act): 
Frankfo  rt  Grain  Inspection.  Inc. 

(Fran  dort); 
Indiana  3olis  Grain  Inspection  & 
Weighii  ig  Service,  Inc.  (Indianapolis); 

and 
Virginii  Department  of  Agriculture  and 

Consi  imer  Services  (Virginia). 
EFFECTI  fB  DATE:  January  1,  2004. 
ADORES  5ES:  USDA,  GIPSA,  Janet  M. 
Hart,  C  lief.  Review  Branch,  Compliance 
Divisioji,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washineton,  DC  20250-3604. 
FOR  FUffTHER  INFORMATION  CONTACT: 
Janet  Ni  Hart  at  202-720-8525,  e-mail 
fanet.hi.Hart@usda.gov. 


SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  hot  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  May  22,  2003,  Federal  Register 
(68  FR  27982),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to  the 
official  agencies  named  above  to  submit 
an  application  for  designation. 
Applications  were  due  by  Jidy  1,  2003. 

Frankfort,  Indianapolis,  and  Virginia 
were  the  sole  applicants  for  designation 
to  provide  official  services  in  the  entire 
area  currently  assigned  to  them,  so 
GIPSA  did  not  ask  for  additional 
comments  on  them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(fl(l)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Idaho,  Lewiston,  Ohio 
Valley,  and  Utah  are  able  to  provide 
official  services  in  the  geographic  areas 
specified  in  the  May  22,  2003,  Federal 
Register,  for  which  they  applied. 
Interested  persons  may  obtain  officied 
services  by  calling  the  telephone 
numbers  listed  below. 


Official  agency 


I  headquarters  location  and  telephone 


Designation  Start — End 


Frankfort 

Indianapolis 
Virginia  


Frankfort,  IN 
Indianapolis.  IN 
Richmond,  VA 


765 -258-3624 


;  17-899-2337 
81  Ml-786-3936  .. 


1/01/2004-12/31/2006 
1/01/2004-12/31/2006 
1/01/2004-12/31/2006 


Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq.]. 

Donna  Rei6chneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  03-29556  Filed  11-28-03;  8:45  am] 
MLUNG  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  in  the 
National  Handbook  of  Conservation 
Practices 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  the  Natural  Resources 
Conservation  Service  (NRCS)  to  issue  a 


series  c  f  new  or  revised  conservation 
practici  (  standards  in  its  National 
Handb<  loW  of  Conservation  Practices. 
These  s  tandards  include:  Irrigation 
Water  I  lanagement.  Salinity  and  Sodic 
-Soil  Management,  Silvopasture 
Establiihment,  Vertical  Drain,  and  Well 
Water '  'esting.  These  standards  are  used 
to  conv  By  national  guidance  in 
develo]  ting  Field  Office  Technical 
Guide  ;  itandards  used  in  the  States  and 
the  Pac  ific  Basin  and  Caribbean  Areas. 
NRCS  i  Itate  Conservationists  and 
Directo  rs  for  the  Pacific  Basin  and 
Caribb<  an  Areas  who  choose  to  adopt 
these  p  ractices  for  use  within  their 
States/,  Vreas  will  incorporate  them  into 
Sectior  IV  of  their  Field  Office 
Techni  :al  Guides.  These  practices  may 
be  usee  in  resource  management 
system ;  that  treat  highly  erodible  land, 
or  on  Und  determined  to  be  wetland. 
EFFECTIVE  DATES:  Comments  will  be 
receive  d  for  a  30-day  period,  starting  on 
the  dat  J  of  this  publication.  This  series 
of  new  or  revised  conservation  practice 


standards  wiU  be  adopted  after  the  close 
of  the  30-day  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquiries  and  return  any  comments  in 
writing  to  William  Hughey,  National 
Agricultural  Engineer,  Natural 
Resources  Conservation  Service,  Post 
Office  Box  2890,  Room  6139-S, 
Washington,  DC  20013-2890.  The 
telephone  number  is  (202)  720-5023. 
The  standards  are  also  available,  and 
can  be  dowidoaded  from  the  Internet,  at:; 
http://www.ftw.nrcs.usda.gov/ 
practice_stds.html. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available,  for 
public  review  and  comment,  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 


the  law.  For  the  next  30  days.  NRCS  will 
receive  comments  on  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  NRCS 
regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Signed  in  Washington,  DC,  on  November 
19,  2003. 

Thomas  A.  Weber, 

Associate  Chief,  Natural  Resources 
Conservation  Service. 

[FR  Doc.  03-29764  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Docket  No.  031 11 4279-3279-01 } 

Impact  of  Implementation  of  the 
Chemical  Weapons  Convention  on 
Commercial  Activities  Invohfing 
"Schedule  1"  Chemicals  Through 
Calendar  Year  2003 

agency:  Bureau  of  Industry  and 
Security,  Commerce. 
ACTION:  Notice  of  inquiry. 


SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  is  seeking  public 
comments  on  the  impact  that 
implementation  of  the  Chemical 
Weapons  Convention  has  had  on 
commercial  activities  involving 
"Schedule  1"  chemicals  through 
calendar  year  2003.  This  notice  of 
inquiry  is  part  of  an  effort  to  collect 
information  to  assist  in  the  preparation 
of  the  annual  Presidential  certification 
required  under  Condition  9  of  Senate 
Resolution  75,  April  24, 1997,  in  which 
the  Senate  gave  its  advice  and  consent 
to  the  ratification  of  the  Chemical 
Weapons  Convention. 
DATES:  Comments  are  due  December  22, 
2003. 

ADDRESSES:  Written  comments  (three 
copies)  should  be  submitted  to  Willard 
Fisher,  Regulatory  Policy  Division, 
Office  of  Exporter  Services,  Biu'eau  of 
Industry  and  Security,  U.S.  Department 
of  Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW.,  Room  2705, 
Washington,  DC  20230.  In  order  to  meet 
the  due  date  for  comments,  single 
copies  may  be  faxed  to  (202)  482-3355, 
provided  that  you  follow  up  by 
submitting  the  appropriate  number 
(three  copies)  of  written  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  the  Chemical  Weapons 
Convention  requirements  for  "Schedule 
1"  chemicals,  contact  Larry  Denyer, 
Treaty  Compliance  Division,  Office  of 
Nonproliferation  Controls  and  Treaty 


Compliance,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce, 
Phone:  (703)  605^400.  For  questions 
on  the  submission  of  comments,  contact 
Willard  Fisher,  Regulatory  Policy 
Division,  Office  of  Exporter  Services, 
Biueau  of  Industry  and  Security,  U.S. 
Department  of  Commerce,  Phone:  (202) 
482-2440. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  its  resolution  to  advise  and  consent 
to  the  ratification  of  the  Chemical 
Weapons  Convention  (Convention)  (S. 
Res.  75,  April  24,  1997),  the  Senate 
included  several  conditions.  Condition 
9  of  Senate  Resolution  75.  titled 
"Protection  of  Advanced 
Biotechnology,"  provides  that  the 
President  shall  certify  to  the  Congress 
onanannualljasisthat  "*   *   *  the 
legitimate  commercial  activities  and 
interests  of  chemical,  biotechnology, 
and  pharmaceutical  firms  in  the  United 
States  are  not  being  significantly 
harmed  by  the  limitations  of  the 
Convention  on  access  to,  and 
production  of,  those  chemicals  and 
toxins  listed  in  Schedule  1  *   *   *  ".  In 
2000,  2001.  and  2002,  the  President 
certified  to  Congress  that  these  firms 
were  not  significantly  harmed  by  the 
Convention's  Schedule  1  limitations. 
The  Biu^au  of  Industry  and  Security  is 
collecting  data  to  assist  in  determining 
the  impact,  if  any,  that  the 
implementation  of  the  Convention's 
requirements  have  had  on  commercial 
"Schedule  1"  activities  through 
calendar  year  2003. 

The  Convention  on  the  Prohibition  of 
the  Developmient,  Production, 
Stockpiling,  and  Use  of  Chemical 
Weapons  and  Their  Destruction, 
commonly  called  the  Chemical 
Weapons  Convention  (CWC),  is  an 
international  arms  control  treaty  that 
establishes  the  Organization  for  the 
Prohibition  of  Chemical  Weapons 
(OPCW)  to  implement  the  verification 
provisions  of  the  treaty.  The  CWC 
imposes  a  number  of  obligations  on 
covmtries  that  have  ratifi^  the 
Convention  (States  Parties),  including 
enactment  of  legislation  to  prohibit  the 
production,  storage,  and  use  of  chemical 
weapons,  and  establishment  of  a 
National  Authority  for  liaison  with  the 
OPCW  and  other  States  Parties.  The 
CWC  also  requires  States  Parties  to 
implement  a  comprehensive  data 
declaration  and  inspection  regime  to 
provide  transparency  and  to  verify  that 
both  the  public  and  private  sectors  of 
States  Parties  are  not  engaged  in 
activities  prohibited  under  the  CWC. 

"Schedule  1"  chemicals  are  those 
toxic  chemicals  and  precm-sors 


identified  in  the  Convention  as  posing 
a  high  risk  to  the  object  and  purpose  of 
the  Convention.  The  "Schedule  1" 
chemicals  are  set  forth  in  the 
Convention's  "Annex  on  Chemicals,"  as 
well  as  in  Supplement  No.  1  to  part  712 
of  the  Chemical  Weapons  Convention 
Regulations  (15  CFR  part  712). 

The  "Schedule  1"  provisions  of  the 
Convention  that  affect  commercial 
activities  are  implemented  through  part 
712  of  the  Chemical  Weapons 
Convention  Regulations  and  parts  742 
and  745  of  the  Export  Administration 
Regulations,  both  administered  by  the 
Bureau  of  Industry  and  Security.  These 
regulations: 

(1)  Prohibit  the  import  of  "Schedule 
1"  chemicals  from  States  not  Party  to 
the  Convention  (15  CFR  712.2); 

(2)  Require  annual  declarations  by 
certain  facilities  engaged  in  the 
production  of  "Schedule  1 "  chemicals 
in  excess  of  100  grams  aggregate  per 
calendar  year  (i.e.,  declared  "Schedule 
1"  facilities)  for  purposes  not  prohibited 
by  the  Convention  (15  CFR  712.3(a)(2) 
and  (a)(3)); 

(3)  Require  government  approval  of 
"declared  Schedule  1  "  facilities  (15  CFR 
712.3(e)); 

(4)  Provide  that  "declared  Schedule 
1"  facilities  are  subject  to  initial  and 
routine  inspection  by  the  Organization 
for  the  Prohibition  of  Chemical 
Weapons  (15  CFR  712.3(d)); 

(5)  Require  200  days  advance 
notification  of  establishment  of  new 
"Schedule  1"  production  facilities 
producing  greater  than  100  grams 
aggregate  of  "Schedule  1"  chemicals  per 
calendar  year  (15  CFR  712.4); 

(6)  Require  advance  notification  and 
annual  reporting  of  all  imports  and 
exports  of  "Schedule  1"  chemicals  to,  or 
from,  other  States  Parties  to  the 
Convention  (15  CFR  712.5,  742.18(a)(1) 
and  745.1);  and 

(7)  Prohibit  the  export  of  "Schedule 
1"  chemicals  to  States  not  Party  to  the 
Convention  (15  CFR  742.18). 

Discussion  and  Request  for  Conunents 

In  order  to  assist  in  determining 
whether  the  legitimate  commercial 
activities  and  interests  of  chemical, 
biotechnology,  and  pharmaceutical 
firms  in  the  United  States  are  being 
significantly  harmed  by  the  limitations 
of  the  Convention  on  access  to.  and 
production  of,  "Schedule  1"  chemicals, 
BIS  is  seeking  public  comments  on  any 
effects  that  implementation  of  the 
Chemical  Weapons  Convention  has  had 
on  commercial  activities  involving 
"Schedule  1"  chemicals  through 
calendar  year  2003. 
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Submission  of  Comments 

All  comments  must  be  submitted  to 
the  address  indicated  in  this  notice.  The 
Department  requires  that  all  comments 
be  submitted  in  written  form. 

The  Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time.  The  period 
for  submission  of  comments  will  close 
on  December  22,  2003.  The  Department 
will  consider  all  comments  received 
before  the  close  of  the  comment  period. 
Comments  received  after  the  end  of  the 
comment  period  will  be  considered  if 
possible,  but  their  consideration  cannot 
be  assured.  The  Department  will  not 
acceptcomments  accompanied  by  a 
request  that  a  part  or  all  of  the  material 
be  treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
'return  such  comments  and  materials  to 
the  persons  submitting  the  conunents 
and  will  not  consider  them.  All. 
comments  submitted  in  response  to  this 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying. 
-  The  Office  of  Administration,  Bureau 
of  Industry  and  Security,  U.S. 
Department  of  Commerce,  displays 
public  conunents  on  the  BIS  Freedom  of 
Information  Act  (FOIA)  Web  site  at 
http://www.bis.doc.gov/foia.  This  office 
does  not  maintain  a  sepau-ate  public 
inspection  facility.  If  you  have  technical 
difficulties  accessing  this  web  site, 
please  call  BIS's  Office  of 
Administration,  at  (202)  482-0637,  for 
assistance. 

Dated:  November  21,  2003. 
Peter  Lichtenbaum, 
Assistant  Secretary  for  Export 
Administration.     - 

(FR  Doc.  03-29836  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Docket  No.  02-BIS-11] 

Action  Affecting  Export  Privileges; 
Ahwaz  Steel  Commercial  &  Technical 
Service  Gmbh 

In  the  Matter  of:  Ahwaz  Steel  Commercial 
&  Technical  Service  Gmbh,  Tersteegenstr.  10, 
40474  Dusseldorf,  Germany.  Respondent. 

Order 

The  Bureau  of  Industry  and  Security, 
United  States  Department  of  Commerce 
("BIS"),  having  initiated  an 
administrative  proceeding  against 
Ahwaz  Steel  Commercial  &  Technical 
Service  Gmbh  ("ASCOTEC)"  pursuant 
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ASCOTEC  having  entered 
ement  Agreement  pursuant  to 
766.18(b)  of  the  Regulations 
they  agreed  to  settle  this  matter 
with  the  terms  and 
set  forth  therein,  and  the 
the  Settlement  Agreement 
leen  approved  by  me; 

erefore  Ordered: 

that,  for  a  period  of  five  years 
date  of  this  Order  (hereinafter 
Period"),  Ahwaz  Steel 
&  Technical  Service  Gmbh, 
.  10,40474  Dusseldorf, 
y,  shall  be  denied  its  U.S.  export 
s  as  described  herein. 

and  all  of  its  successors, 
officers,  representatives,  agents, 

,  may  not  participate, 
or  indirectly,  in  any  way  in  any 

involving  any  commodity, 
,  or  technology  (hereinafter 
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or  to  be  exported  from  the 
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August  21,  1994  through  November  12, 

was  in  lapse.  During  that  period,  the 
through  Executive  Order  12924,  which 
extended  by  successive  Presidential 
e  last  of  which  was  issued  on  August  3, 

2000  Comp.  397  (2001)),  continued 
ions  in  effect  under  the  International 
V  Economic  Powers  .Act  (50  U.S.C.  1701- 
(IEEPA),On  November  13,  2000.  the 
I  iauthorized  and  it  remained  in  effect 
August  20,  2001.  The  Act  expired  on 
2001.  Executive  Order  13222  of  August 
3  CFR  2001  Comp.,  p.  783  (2002)),  which 
ixtended  by  successive  Presidential 
I  le  most  recent  being  that  of  August  7, 
R  47833,  August  11,  2003),  continues  the 
in  effect  under  lEEPA. 
H  igulations  are  currently  codified  in  the 
federal  Regulations  at  15  CFR,  parts  730- 
The  violations  charged  occurred  from 
The  Regulations  governing  the 
are  codified  at  15  CFR,  par's  730-774 
(1999-2at)2).  They  are  substantially  the  same  as  the 
2003  ven  ion  of  the  Regulations  which  govern  the 
procedui  i  aspects  of  this  case. 
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A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  states 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that,  during  the  Denial 
Period,  no  person  may,  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  a  person  subject  to  this  Order  any 
item  subject  to  the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by  - 
a  person  subject  to  this  Order  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  fi-om  the 
United  States,  including  financing  or 
other  support  activities  related  to  a 
transaction  whereby  a  person  subject  to 
this  order  acquires  or  attempts  to 
acquire  such  ownership,  possession  or 
control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  a  person  subject  to  this 
Order  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
the  United  States; 

D.  Obtain  from  a  person  subject  to  this 
Order  in  the  United  States  any  item 
subject  to  the  Regulations  with 
knowledge  or  reason  to  know  that  the 
item  will  be,  or  is  intended  to  be. 
exported  from  the  United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  Order,  or  service  any 
item,  of  whatever  origin,  that  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  Order  if  such  service 
involves  the  use  of  any  item  subject  to 
the  Regulations  that  has  been  or  will  be 
exported  from  the  United  States.  For 
purposes  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that  after  notice  opportunity 
for  comment  as  provided  in  §  766.23  of 
the  Regulations,  any  other  person,  firm, 
corporation,  or  business  organization 
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related  to  the  denied  person  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
made  subject  to  the  provisions  of  this 
Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Republicans 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Fifth,  that,  as  authorized  by 
§  766.18(c)  of  the  Regulations,  the  final 
three  years  of  the  denial  period  set  forth 
above  shall  be  suspended  for  five  years 
from  the  date  of  entry  of  this  Order,  and 
shall  thereafter  be  waived,  provided 
that,  during  the  period  of  suspension, 
ASCOTEC  has  not  committed  a 
violation  of  the  Act  or  any  regulation, 
license,  or  order,  including  this  Order, 
issued  thereunder. 

Sixth,  that  a  civil  penalty  of  $50,000 
is  assessed  against  ASCOTEC  which 
shall  be  paid  to  the  U.S.  Department  of 
Commerce  within  thirty  days  from  the 
date  of  entry  of  this  Order.  Payment 
shall  be  made  in  the  manner  specified 
in  the  attached  instructions. 

Seventh,  that,  pursuant  to  the  Debt 
Collection  act  of  1982,  as  amended  (31 
U.S.C.  3701-3720E  (1983  and  Supp. 
2000)),  the  civil  penalty  owed  under 
this  Order  accrues  interest  as  more  fully 
described  in  the  attached  Notice,  and,  if 
payment  is  not  made  by  the  due  date 
specified  herein,  ASCOTEC  will  be 
assessed,  in  addition  to  tlie  full  amount 
of  the  civil  penalty  and  interest,  a 
penalty  charge  and  an  administrative 
chcuge,  as  more  fully  described  in  the 
attached  Notice. 

Eighth,  that  the  timely  payment  of  the 
civil  penalty  set  forth  above  is  hereby 
made  a  condition  to  the  granting, 
restoration,  or  continuing  validity  of  any 
export  license,  license  exception 
permission,  or  privilege  granted,  or  to  be 
granted,  to  ASCOTEC. 

Ninth,  that  the  charging  letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

Tenth,  that  a  copy  of  this  Order  shall 
be  delivered  to  the  Honorable  Edwin  M. 
Bladen,  Administrative  Law  Judge. 
United  States  Coast  Guard,  915  Second 
Avenue,  Room  3448,  Jackson  Federal 
Building,  Seattle,  Washington  98174; 
and  to  the  United  States  Coast  Guard 
ALJ  Docketing  Center,  40  Gay  Street, 
Baltimore.  Maryland  21202-4022, 
providing  notification  that  casfe  number 
02-BIS-ll  naming  ASCOTEC  as  a 
respondent  is  withdrawn  from 
adjudication,  uS  provided  by  §  766.18(b) 
of  the  Regulations. 


This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  17th  day  of  November,  2003. 

Julie  L.  Myers, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

Instructions  for  Payment  of  Qvil 
Penalty 

1.  The  civil  penalty  check  should  be 
made  payable  to:  U.S.  Department  of 
Commerce. 

2.  The  check  should  be  mailed  to  U.S. 
Department  of  Commerce,  Bureau  of 
Industry  and  Security.  Export 
Enforcement  Team.  Room  H-6877.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  Attn:  Sharon 
Gardner. 

Notice 

The  Order  to  which  this  Notice  is 
attached  describes  the  reasons  for  the 
assessment  of  the  civil  monetary 
penalty.  It  also  specifies  the  amount 
owed  and  the  date  by  which  payment  of 
the  civil  penalty  is  due  and  payable. 

Under  the  Debt  Collection  Act  of 
1982,  as  amended  (31  U.S.C.  3701- 
3702E(2000)).  and  the  Federal  Claims 
Collection  Standards  (31  CFR  part  900- 
904  (2003)),  interest  accrues  on  any  and 
all  civil  monetary  penalties  owed  and 
unpaid  under  the  Order,  from  the  date 
of  the  Order  until  paid  in  full.  The  rate 
of  interest  assessed  respondent  is  the 
rate  of  the  current  value  of  funds  to  the 
U.S.  Treasury  on  the  date  that  the  Order 
was  entered.  However,  interest  is 
waived  on  any  portion  paid  within  30 
days  of  the  date  of  the  Order.  See  31 
U.S.C.  3717  and  31  CFR  901.0. 

The  civil  monetary  penalty  will  be 
delinquent  if  not  paid  by  the  due  date 
specified  in  the  Order.  If  the  penalty 
becomes  delinquent,  interest  will 
continue  to  accrue  on  the  balance 
remaining  due  and  unpaid,  and 
respondent  will  also  be  assessed  both  an 
administrative  charge  to  cover  the  cost 
of  processing  and  handhng  the 
delinquent  claim  and  a  penalty  charge 
of  six  percent  per  years.  However, 
although  the  penalty  charge  will  be 
computed  from  the  date  that  the  civil 
penalty  becomes  delinquent,  it  will  be 
assessed  only  on  sums  due  and  unpaid 
for  over  90  days  after  that  date.  See  31 
U.S.C.  3717  and  31  CFR  901.9. 

The  foregoing  constitutes  the  initial 
written  notice  and  demand  to 
respondent  in  accordance  with  901.2(b) 
of  the  Federal  Claims  Collection 
Standards  (31  CFR  901.2(b)). 

[FR  Doc.  03-29782  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
[Docket  No.  02-eiS-10] 

Bureau  of  industry  and  Security 

In  the  Matter  of:  Metal  &  Mineral  Trade 
Sari.  Rue  Pierre  D'Aspeh.  1142  Luxemboui^. 
Luxembourg.  Respondent. 

Order 

The  Bureau  of  Industry  and  Security, 
United  States  Department  of  Commerce 
("BIS"),  having  initiated  an 
administration  proceeding  against  Metal 
&  Mineral  Trade  Sari.  ("MMT") 
pursuant  to  section  13(c)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2401-2420  (2000)) 
("Act"),'  and  the  Export  Administration 
Regulation  (currently  codified  at  15  CFR 
parts  730-774  (2003))  ("Regulations"),2 
based  on  allegations  in  a  charging  letter 
issued  to  MMT  that  alleged  that  MMT 
committed  six  violations  of  the 
Regulations,  specifically  that  MMT 
committed  violations  of  the  Regulations 
by  aiding  and  abetting  the  export  of 
items  from  the  United  States  to  Iran 
without  the  required  authorization  from 
the  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  as  required 
by  the  Regulations  on  two  occasions;  by 
causing  the  export  of  items  from  the 
United  States  to  fran  without  the 
required  authorization  from  the  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  as  required  by  the 
Regulation  on  three  occasions;  and  by 
acting  with  knowledge  of  a  violation  of  ' 
the  Regulations  on  one  occasion;  and 

BIS  and  MMT  having  entered  into  a 
Settlement  Agreement  pursuant  to 


'  From  August  21,  1994  through  November  12. 
2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  issued  on  August  3. 
2000  (3  CFR,  2000  Comp.  397  (2001)).  continued 
the  Regulations  in  effect  under  the  International 
Emergencv  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (2000))  (lEEPA)  On  November  13.  2000,  the 
Act  was  reauthorized  and  it  remained  in  effect 
through  August  20,  2001.  The  Act  expired  on 
August  20,  2001.  Executive  Order  13222  of  August 
17,  2001  (3  CFR,  2001  Comp.,  p.  783  (2002)),  which 
has  been  extended  by  successive  Presidential 
Notices,  the  most  recent  being  that  of  August  7, 
2003  (68  FR  Reg.  47833,  August  11,  2003), 
continues  the  Regulations  in  effect  under  lEEPA. 

The  Regulations  are  currently  codif:3d  in  the 
Code  of  Federal  Regulations  at  15  CFR  Parts  730- 
774  (2003).  The  violations  charged  occiured  from 
1999  to  2002.  The  Regulations  governing  the 
violations  are  codified  at  15  CFR  parts  730-774 
(1999-2002).  They  are  substanUally  the  same  as  the 
2003  version  of  the  Regulations  which  govern  the 
procedural  aspects  of  this  case. 

-  The  Regulations  are  currently  codified  in  the 
Code  of  Federal  Regulations  at  15  CFR  parts  730- 
774  (2003).  The  violations  charged  occurred  from 
1999  to  2002.  The  Regulations  governing  the 
violations  are  codified  at  15  CFR  parts  730-774 
(1999-2002).  They  are  substantially  the  same  as  the 
2003  version  of  the  Regulations  which  govern  the 
procedural  aspects  of  this  case. 
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section  766.18(b)  of  the  Regulations 
whereby  they  agreed  to  settle  thislnatter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Settlement  Agreement 
having  been  approved  by  me;  It  is 
Therefore  Ordered: 

First,  that,  for  a  period  of  five  years 
from  the  date  of  this  Order  (hereinafter 
the  "Denial  Deriod"),  Metal  &  Mineral 
Trade  Sari.,  Rue  Pierre  D'Aspelt,  1142 
Luxembourg,  Luxembourg,  shall  be 
denied  its  U.S.  export  privileges  as 
described  herein.  MMT,  and  all  of  its 
successors,  assigns,  officers, 
representatives,  agents,  and  employees, 
may  not  participate,  directly  or 
indirectly,  in  any  way  in  any  transaction 
involving  any  commodity,  software,  or 
technology  (hereinafter  collectively 
referred  to  as  "item")  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations, 
including,  but  not  limited  to: 

A.  Apply  for,  obtaining,  or  using  any 
license,  License  Exception,  or  export 
control  document; 

B.  Canying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any'way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
R^ulations. 

Second,  that,  during  the  Denial 
Period,  no  person  may,  directly  or 
indkectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  a  person  subject  to  this  Order  any 
item  subject  to  the  Regiilations; 

B.  Take  any  action  mat  facilitates  the 
acquisition  or  attempted  acquisition  by 
a  person  subject  to  this  Order  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  Regulations  that  has 
been  or  will  be  exported  from  the 
United  States,  including  financing  or 
other  support  activities  related  to  a 
transaction  whereby  a  person  subject  to 
this  order  acquires  or  attempts  to 
acquire  such  ownership,  possession  or 
control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  bom  a  person  subject  to  this 
Order  of  any  item  subject  to  the 
Regulations  that  has  been  exported  from 
the  United  States; 


D.  Ob  ain  from  a  person  subject  to  this 
Order  in  the  United  States  any  item 
subject  tD  the  Regulations  with 
knowledge  or  reason  to  know  that  the 
item  wiM  be,  or  is  intended  to  be, 
exportea  from  the  United  States;  or 

E.  EngBge  in  any  transaction  to  service 
any  iten^  subject  to  the  Regulations  that 
has  beed  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  a  person 
subject  to  this  Order,  or  service  any 
item,  of  whatever  origin,  that  is  owned, 
possessed  or  controlled  by  a  person 
subject  tp  this  Order  if  such  service 
involves!  the  use  of  any  item  subject  to 
the  Regulations  that  has  been  or  will  be 
exported  from  the  United  States.  For 
piuposet  of  this  paragraph,  servicing 
means  installation,  maintenance,  repair, 
modification  or  testing. 

Third,  that  after  notice  and 
opportuBity  for  comment  as  provided  in 
section  166.23  of  the  Regulations,  any 
other  pepon,  firm,  corporation,  or 
business  organization  related  to  the 
denied  flerson  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisioi  is  of  this  order. 

Fourtl ,  that  this  order  does  not 
prohibit  any  export,  reexport,  or  other 
transactkin  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-oroduced  direct  product  of  U.S.- 
origin  te  :hnology. 

Fifth,  Ihat,  as  authorized  by  section 
766.18(c  of  the  Regulations,  the  final 
three  yej  rs  of  the  Denial  Period  set  forth 
above  sh  all  be  suspended  for  five  years 
from  the  date  of  entry  of  this  Order,  and 
shall  the  'eafter  be  waived,  provided 
that,  dui  ng  the  period  of  suspension, 
MMT  ha  5  not  committed  a  violation  of 
the  Act  ( r  any  regulation,  license,  or 
order,  in  :luding  this  Order,  issued 
thereunc  er. 

Sixth,  Lhat  a  civil  penalty  of  $35,000 
is  assess  sd  against  MMT  which  shall  be 
paid  to  t|ie  U.S.  Department  of 
Commerfce  within  thirty  days  from  the 
date  of  e  itry  of  this  Order.  Payment 
shall  be  nade  in  the  manner  specified 
in  the  at  ached  instructions. 

Severn  h,  that,  pursuant  to  the  Debt 
CoUectic  n  Act  of  1982,  as  amended  (31 
U.S.C.  3  01-3720E  (1983  and  Supp. 
2000)),  t  le  civil  penalty  owed  under 
this  Ord  t  accrues  interest  as  more  fully 
describe  1  in  the  attached  Notice,  and,  if 
payment  is  not  made  by  the  due  date 
specifie(  herein,  MMT  will  be  assessed, 
in  additi  an  to  the  full  amount  of  the 
civil  pen  alty  and  interest,  a  penalty 
charge  ai  td  an  administrative  charge,  as 
more  ful  y  described  in  the  attached 
Notice. 


Eighth,  that  the  timely  payment  of  the 
civil  penalty  set  forth  above  is  hereby 
made  a  condition  to  the  granting, 
restoration,  or  continuing  validity  of  any 
export  license,  license  exception, 
permission,  or  privilege  granted,  or  to  be 
granted,  to  MMT. 

Ninth,  that  the  charging  letter,  the 
Settlement  Agreement,  and  this  Order 
shall  be  made  available  to  the  public. 

Tenth,  that  a  copy  of  this  Order  shall 
be  delivered  to  the  Honorable  Edwin  M. 
Bladen,  Administrative  Law  Judge, 
United  States  Coast  Guard,  915  Second 
Avenue,  Room  3448,  Jackson  Federal 
Building,  Seattle,  Washington  98174; 
and  to  the  United  States  Coast  Guard 
ALJ  Docketing  Center,  40  Gay  Street, 
Baltimore,  Maryland  21202-4022, 
providing  notification  that  case  niunber 
02-BIS-lO  naming  MMT  as  a 
respondent  is  withdrawn  from 
adjudication,  as  provided  by  §  766.18(b) 
of  the  Regulations. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is  . 
effective  immediately-. 

Entered  this  17th  day  of  November,  2003. 
Julie  L.  Myen, 

Assistant  Secretary  of  Commerce  for  Export 
Enforcement. 

(FR  Doc.  03-29783  Filed  11-28-03;  8.45  am] 

BILLING  CODE  3510-OT-M 


DEPARTMENT  OF  COMMERCE 

intemationalTrade  Administration 

Export  Trade  Certificate  of  Aeview 

ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  has 
received  an  application  for  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued.  „ 

FOR  FURTHER  INTORMATION  CONTACT: 
Jeffi^y  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131  (this  is  not  a  toll-free 
number)  or  e-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  fiT>m 
private  treble  damage  antitrust  actions 
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for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and,15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  1104H, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosiire  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
niunber  03-00008."  A  siunmary  of  the 
application  follows. 

Summary  of  Application 

Applicant:  California  Pistachio  Export 
Council,  LLC  ("CPEC"),  5497  E.  Olive 
Avenue,  Fresno,  California  93727. 

Contact:  Carter  Brown,  Esquire, 
Consultant  to  the  applicant,  Telephone: 
(202) 543-4455. 

Application  No.:  03-00008. 

Date  Deemed  Submitted:  November 
19,  2003.  Expedited  Review  of  the 
application  has  been  requested. 

Members  (in  addition  to  applicant): 
A&P  Growers  Cooperative,  Inc.,  Tulare, 
CA;  Gold  Coast  Pistachios,  Inc.,  Fresno, 
CA;  Keenan  Farms,  Inc.,  Avenal,  CA; 
Monarch  Nut  Company,  Delano,  CA; 
Nichols  Pistachio,  Hanford,  CA;  Primex 
Farms,  LLC,  Wasco,  CA;  and  Setton 
Pistachio  of  Terra  Bella,  Inc.,  Terra 
Bella,  CA. 

CPEC  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operation: 


Ejqmrt  Trade 

1.  Products:  California  in-shell  and 
shelled  pistachios,  raw  and  roasted. 
Included  within  this  definition  are 
organically  produced  pistachios  and 
flavored  pistachios. 

2.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products):  All  export  trade-related 
facilitation  services,  including  but  not 
limited  to:  development  of  trade 
strategy;  sales,  marketing,  and 
distribution;  foreign  market 
development;  promotion;  and  all 
aspects  of  foreign  sales  transactions, 
including  export  brokerage,  freight 
forwarding,  transportation,  insurance, 
billing,  collection,  trade  documentation, 
and  foreign  exchange;  customs,  duties, 
and  taxes;  and  inspection  and  quality 
control. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  CPEC,  on  its  own  behalf  or  on 
behalf  of  all  or  less  than  all  of  its 
Members,  through  CPEC  or  through 
Export  Intermediaries  (to  the  extent 
provided  in  section  l.g)  may: 

a.  Export  Sales  Price.  Establish  sales 
price,  minimimi  sales  price,  target  sales 
price  and/or  minimum  target  sales 
price,  and  other  terms  of  sale; 

b.  Marketing  and  Distribution. 
Conduct  marketing  and  distribution  of 
Products; 

c.  Promotion.  Conduct  joint 
promotion  of  Products; 

d.  Quantities.  Agree  on  quantities  of 
Products  to  be  sold,  provided  each 
Member  shall  be  required  to  dedicate 
only  such  quantity  or  quantities  as  each 
such  Member  shall  independently 
determine; 

e.  Market  and  Customer 
Allocation.Allocate  geographic  areas  or 
countries  in  the  Export  Markets  and/or 
customers  in  the  Export  Markets  among 
Members; 

f.  Refusals  to  Deal.  Refuse  to  quote 
prices  for  Products,  or  to  market  or  sell 
Products,  to  or  for  any  customers  in  the 
Export  Markets,  or  any  countries  or 
geographical  areas  in  the  Export 
Markets; 

g.  Exclusive  and  Nonexclusive  Export 
Intermediaries.  Enter  into  exclusive  and 


nonexclusive  agreements  appointing 
one  or  more  Export  Intermediaries  (as 
defined  under  "Definitions"  paragraph 
1)  for  the  sale  of  Products  with  price, 
quantity,  territorial  and/or  customer 
restrictions  as  provided  in  sections  l.a 
through  l.f,  inclusive,  above; 

h.  Non-Member  Activities.  Purchase 
Products  from  non-Members  to  fulfill 
specific  sales  obligations,  provided  that 
CPEC  and/or  its  Members  shall  make 
such  purchases  only  on  a  transaction- 
by-transaction  basis  and  when  the 
Members  are  unable  to  supply,  in  a 
timely  manner,  the  requisite  Products  at 
a  price  competitive  under  the 
circumstances.  In  no  event  shall  a  non- 
Member  be  included  in  any 
deliberations  concerning  any  Export 
Trade  Activities;  and 

i.  Transportation  Activities.  Negotiate 
favorable  transportation  rates  (voliune 
discounts)  and  consolidate  shipments. 

2.  CPEC  and  its  Members  may 
exchange  and  discuss  the  following 
information: 

a.  Information  about  sales  and 
marketing  efforts  for  the  Export  Markets, 
activities  and  opportunities  for  sales  of 
Products  in  the  Export  Markets,  selling 
strategies  for  the  Export  Markets,  sales 
for  the  Export  Markets,  contract  and 
spot  pricing  in  the  Export  Markets, 
projected  demands  in  the  Export 
Markets  for  Products,  customary  terms 
of  sale  in  the  Export  Markets,  prices  and 
availability  of  Products  from 
competitors  for  sale  in  the  Export 
Markets,  and  specifications  for  Products 
by  customers  in  the  Export  Markets;  b. 
Information  about  the  price,  quality, 
quantity,  source,  and  delivery  dates  of 
Products  available  from  the  Memt>ers  to 
export; 

c.  Information  about  terms  and 
conditions  of  contracts  for  sale  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  CPEC  and  its  Members; 

d.  Information  about  joint  bidding  or 
selling  arrangements  for  the  Export 
Markets  and  allocations  of  sales 
resulting  from  such  arrangements 
among  the  Members; 

e.  Information  about  expenses  specific 
to  exporting  to  and  within  the  Export 
Markets,  including  without  limitation, 
transportation,  trans-or  intermodal 
shipments,  insurance,  inland  freight  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties,  and  taxes; 

f.  Information  about  U.S.  and  foreign 
legislation  and  regulations,  including 
federal  marketing  order  programs, 
affecting  sales  for  the  Export  Markets; 

g.  Information  about  CPEC  or  its 
Members'  export  operations,  including 
without  limitation,  sales  and 
distribution  networks  established  by 
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CPEC  or  its  Members  in  the  Export 
Markets,  and  prior  export  sales  by 
Members  (including  export  price 
information);  and 

h.  Information  about  export  customer 
credit  terms  and  credit  history. 

3.  CPEC  and  its  Members  may 
prescribe  the  following  conditions  for 
admission  of  Members  to  CPEC  and 
termination  of  membership  in  CPEC: 

a.  Membership  shall  be  limited  to 
Handlers  as  defined  imder  "Definitions" 
paragraph  3. 

b.  Membership  shall  terminate  on  the 
occurrence  of  one  or  more  of  the 
following  events: 

i.  Withdrawal  or  resignation  of  a 
Member; 

ii.  Expulsion  approved  by  a  majority 
of  all  Members; 

iii.  Death  or  permanent  disability  of  a 
Member  who  is  an  individual,  or  the 
dissection  of  a  Member  other  than  an 
individual;  and 

iv.  The  bankruptcy  of  a  Member  as 
provided  in  CPEC's  Operating 
Agreement. 

c.  Members  may  be  added  to  the 
Certificate,  if  the  action  is 

i.  Approved  by  a  majority  of  the 
members,  and 

ii.  Approved  by  the  Secretary  of 
Conuoierce,  with  the  concurrence  of  the 
Attorney  General,  pursuant  to  an 
appropriately  filed  applicatioh  to  amend 
the  Certificate;  and 

iii.  Any  new  member  must  pay  a  pro- 
rata share  of  the  start-up  costs  for  the 
CPEC.  This  payment  will  be  eqiially 
divided  amongst  the  members  who  paid 
the  initial  start-up  costs. 

4.  CPEC  and  its  Members  may  meet  to 
engage  in  the  activities  described  in 
paragraphs  1  through  3  above. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  (including  a  Member)  who  acts 
as  a  distributor,  sales  representative, 
sales  or  marketing  agent,  or  broker,  or 
who  performs  similar  functions, 
including  providing,  or  arranging  for  the 
provision  of  Export  Trade  Facilitation 
Services. 

2.  "Handle"  means  engage  in:  (a) 
receiving  pistachios;  (b)  hulling  and 
drying  pistachios;  and/or  (c)  further 
preparing  pistachios  by  sorting,  sizing, 
shelling,  roasting,  cleaning,  salting,  and/ 
or  packaging  for  marketing  in  or 
transporting  to  any  and  all  markets  in 
the  course  of  interstate  or  foreign 
conunexce;  provided,  however,  that 
tnmsportation  within  the  Production 
Area  between  Handlws  and  from  the 
orchaid  to  the  processing  facility  is  not 

3.  "Handler"  means  a  person  who 
handles  Pistadiios  grown  in  Califrania. 


4.  "Mamber"  means  a  person.who  has 
membeithip  in  the  CPEC  Export  Trade 
Certificate  of  Review,  and  who  has  been 
certifiedias  a  "Member"  within  the 
meaning}  of  §  325.2(1)  of  the  Regulations 
(15  CFRp25.2(l)  (2003). 

5.  "Pr(  iduct"  means  in-shell  or  shelled 
pistachi(  ts,  roasted  or  raw  produced  in 
the  Prod  action  Area. 

6.  "Pr(  >duction  Area"  means  the  State 
of  Califo  nia. 

Dated:  November  24,  2003. 

)eBnj  C.  Anspacher, 

Director,  i  Jfftce  of  Export  Trading  Company 
Affairs. 

IFR  Doc.  1 13-29779  Filed  11-28-03;  8:45  am] 
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DEPARtMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminiatration 

n.D.  112Sp3A] 

Endang^  Species;  File  No.  1451 


AGENCY: 

Service 
Atmosp 
Commei 
ACTION 


t^ational  Marine  Fisheries 
rJMFS),  National  Oceanic  and 
feric  Administration  (NOAA), 
ce. 

teceipt  of  application. 


SUMMAR^:  Notice  is  hereby  given  that 
NMFS,  Office  of  Sustainable  Fisheries, 
1315  East- West  Highway,  Silver  Spring, 
Marylaml,  20910,  has  appUed  in  due 
form  for  i  permit  to  take  threatened  and 
endange  ed  sea  tiirtles  for  piirposes  of 
scientifi( ;  research. 

DATES:  V  'ritten  or  telefaxed  comments 
must  be  -eceived  on  or  before  December 
31, 2003 

ADDRESS  ES:  The  application  and  related 
documei  its  are  available  for  review 
upon  wi  tten  request  or  by  appointment 
in  the  fo  lowing  office(s): 

Permit  s.  Conservation  and  Education 
Division  Office  of  Ihrotected  Resources, 
NMFS,  1315  East-V/est  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

South(  last  Region,  NMFS,  9721 
ExiBCutiv  B  Center  Drive  North,  St. 
Petersbu  rg,  FL  33702-2432;  phone 
(727)57C  -5301;  fax  (727)570-5320. 
FOR  FUR1  HER  MFOfttUTKM  CONTACT: 
Carrie  H  ibard  or  Sarah  Wilkin, 
(301)713  -2289. 

SUPPLEM  =NTARY  information:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Endangered  Species  Act 
of  1973,  bs  amended  (KA;  16  U.S.C. 
1531  et  i  eq.)  and  the  regulations 
gov^nii  g  the  taking,  importing,  and 
exportin ;  of  endangered  and  threatened 
species  ( >0  CFR  222-226). ' 


The  applicant  proposes  to  initiate  a 
sea  turtle  observer  program  for  the  shark 
bottom  longline  fishery  in  the  western 
North  Atlantic  and  Gulf  of  Mexico.  The 
incidental  capture  of  sea  turtles  by  the 
fishery  is  covered  by  the  Biological 
Opinion  for  the  Highly  Migratory 
Species  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks. 
If  issued,  this  permit  would  authorize 
only  the  sampling  of  the  sea  turtles 
incidentally  caught  in  the  fishery,  as  ^ 
recommended  in  the  Biological 
Opinion.  Unless  they  are  too  large  to  be 
saJfely  boated,  captured  turtles  would  be 
brought  on  board  and  identified, 
measured,  weighed,  PIT  tagged,  and 
have  a  biopsy  sample  taken  for  genetic 
research.  Turtles  would  be  dehooked 
and/or  disentemgled  and  subsequently 
released.  The  purpose  of  the  observer 
program  is  to  monitor  the  impact  of 
bottom  longlining  on  protected  species 
and  to  obtain  information  on  sea  turtle 
populations.  All  observers  would  be 
trained  in  the  sampling  techniques  and 
provided  the  proper  equipment  before 
sailing  on  a  fishing  vessel.  In 
accordance  with  the  fishery's  Biological 
Opinion,  the  applicant  requests 
authority  to  sample  12  loggerhead 
(Caretta  caretta).  2  leatherback 
[Dermochelys  coriacea)  2  Kemp's  ridley 
[Lepidochelys  kempii),  2  green 
[Cbelonia  mydas],  and  2  hawksbill 
[Eretmochelys  imbricata)  tiulles 
annually.  The  permit  would  be  valid  for 
a  period  of  five  years. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Dated:  November  25,  2003. 
Stqihen  L.  Leathery, 

Chief.  Permits,  Ctmservation  and  Education 
Division,  Office  t^  Protected  Resources. 
National  Mariite  Fisheries  Service. 
(FR  Doc.  03-29829  Kled  11-28-03;  8:45  am] 
MLLMQ  CODE  3610-22-8 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Commercial  Availability  Petition  Under 
the  Andean  Trade  Promotion  and  Drug 
Eradication  Act  (ATPDEA) 

November  25,  2003. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Request  for  public  comments 
concerning  a  petition  for  a 
determination  that  certain  viscose  rayon 
filament  yams  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
ATPDEA. 

summary:  On  November  24,  2003,  the 
Chairman  of  CITA  received  a  petition 
from  Encajes,  S.A.  alleging  that  certain 
viscose  rayon  filament  yams,  of  the 
specifications  detauled  below,  classified 
in  subheading  5403.41.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  It  requests  that  apparel  articles 
containing  such  yams  assembled  in  one 
or  more  ATPDEA  beneficiary  countries 
be  eligible  for  preferential  treatment 
under  the  ATPDEA.  CITA  hereby 
solicits  public  comments  on  this 
petition,  in  particular  with  regard  to 
whether  these  yams  can  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  manner. 
Comments  must  be  submitted  by 
December  16,  2003  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001,  United 
States  Department  of  Commerce,  14th 
and  Constitution,  NW.,  Washington,  DC 
20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  E.  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204(b)(3)(B)(ii)  of  the 
ATPDEA,  Presidential  Proclamation  7616  of 
October  31,  2002,  Executive  Order  13277  of 
November  19,  2002,  and  the  United  States 
Trade  Representative's  Notice  of  Further 
Assignment  of  Fimctions  of  November  25, 
2002. 

Background:  The  ATPDEA  provides 
for  quota-  and  duty-free  treatment  for 
qualifying  textile  and  apparel  products. 
Such  treatment  is  generally  limited  to 
products  manufactured  from  yams  and 
fabrics  formed  in  the  United  States  or  a 
beneficiary  country.  The  ATPDEA  also 
provides  for  quota-  and  duty-free 


treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and'sewn  or 
otherwise  assembled  in  one  or  more 
ATPDEA  beneficicuy  countries  from 
fabric  or  yam  that  is  not  formed  in  the 
United  States,  if  it  has  been  determined 
that  such  fabric  or  yam  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Pursuant  to  Executive  (>der 
No.  13277  (67  FR  70305)  and  the  United 
States  Trade  Representative's  Notice  of 
Redelegation  of  Authority  and  Further 
Assignment  of  Functions  (67  FR  71606), 
the  President's  authority  to  determine 
whether  yams  or  fabrics  cannot  be 
supplied  by  the  domestic  industry  in 
commercied  quantities  in  a  timely 
manner  under  the  ATPDEA  has  been 
delegated  to  CITA. 

On  November  24,  2003,  the  Chairman 
of  CITA  received  a  petition  from 
Encajes,  S.A.,  of  Bogota,  Colombia, 
alleging  that  certain  viscose  rayon 
filament  yams,  of  the  specifications 
detailed  below,  classified  in  HTSUS 
subheading  5403.41.0000,  cannot  be 
suppUed  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  quota-  and  duty- 
fi«e  treatment  under  the  ATPDEA  for 
apparel  articles  that  are  cut,  or  knit  to 
shape,  and  sewn  in  one  or  more 
ATPDEA  beneficiary  countries 
containing  such  yams. 

1.  Viscose  Filament  Yam 
DTEX  166/40  Bright  Centrifugal 
Tenacity.  cN/tex,  min. — 142.0 
Elongation  at  rupture,  % — 18.0 — 24.0 
Elongation  at  rupture  variation  factory, 

%  max. — 8.1 
Twist  direction — S 

2.  Viscose  Filament  Yam 
DTEX  330/60  Bright  Centrifugal 
Tenacity,  cN/tex,  min. — 142.0 
Elongation  at  mptiue,  % — 18.0 — 24.0 
Elongation  at  mpture  variation  factor,  % 

max. — 8.1 
Twist  direction — S 

CITA  is  soficiting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  yams  can  be 
supplied  by  the  domestic  industry  in 
commerciaJ  quantities  in  a  timely 
m£mner.  Also  relevant  is  whether  other 
yarns  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for  the 
yam  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  December  16,  2003.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  conunents  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution  ' 
Avenue,  NW.,  Washington,  DC  20230. 


If  a  comment  alleges  that  these  yams 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner,  CITA  will  closely 
review  any  supporting  dociunentation. 
such  as  a  signed  statement  by  a 
manufacturer  of  the  yams  stating  that  it 
produces  the  yams  that  is  the  subject  of 
the  request,  including  the  quantities  that 
can  be  supplied  and  the  time  necessary 
to  fill  an  order,  as  well  as  any  relevant 
information  regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosiue  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

D.  Michael  Hutchiiuon, 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

(FR  Doc.  03-29882  Filed  11-25-03;  4:24  pmj 

BHJJNGCOOE  3510-OR-P 


DEPARTMENT  OF  DEFENSE 

Department  of  Army,  Corps  of 
Engineers 

Notice  of  Availability;  Hnal 
Environmental  impact  Statement 

agency:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense  (DoD). 
ACTION:  Announcement  of  Final 
Environmental  Impact  Statement  (FEIS) 
availability. 

SUMMARY:  The  King  Cove  Health  and 
Safety  Act  (Section  353)  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  of 
1999  (Public  Law  105-277)  provided  the 
Aleutians  East  Borough  (AEB)  with  $20 
million  to  construct  a  year-round 
marine-road  transportation  system 
between  the  Cities  of  King  Cove  and 
Cold  Bay  Alaska  on  the  Alaska 
Peninsula.  AEB  proposes  a  150-acre 
project  consisting  of  a  17.2-mile  access 
road,  two  hovercraft  ramps  arid 
terminals  located  on  the  Northeast 
Comer  of  Cold  Bay  and  Cross  Wind 
Cove  on  the  west  side  of  Cold  Bay,  and 
a  hovercraft.  The  Corps  of  Engineers,. 
Alaska  District  has  evaluated  the  AEB's 
permit  application  under  the  authority 
of  Section  10  of  the  Rivers  and  Harbors 
Act  and  Section  404  of  the  Clean  Air 
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Act.  The  EIS  describes  five  alternatives 
that  satisfy  the  purpose  and  needs  for 
the  proposed  project.  The  alternatives 
are:  (1)  Northeast  Comer  Cold  Bay — 
Hovercraft;  (3)  Lenard  Harbor — 
Hovercraft:  (4)  Lenard  Harbor — Ferry; 
(5)  Lenard  Harbor — Helicopter;  and  (6) 
the  Isthmus  Road  alternative. 
Alternative  2  is  the  No  Action 
Alternative.  Alternative  6  was  included 
in  the  Draft  Environmental  Impact 
Statement  (DEIS)  for  comparison 
purposes  only  and  cannot  be  selected 
for  authorization  by  the  decision-maker. 
Alternatives  1,  3,  4,  and  5  would  be 
constructed  primarily  on  King  Cove 
Corporation  surface  lands.  Alternative  1 
requires  a  USFWS  compatibility 
determination  on  Native  corporation 
owned  lands  within  the  Izembek 
National  Wildlife  Refuge,  and  no 
construction  or  operations  would  occiir 
within  the  Congressionally  designated 
Wilderness  Area.  Currently, 
Alternatives  3  and  4  are  designated  as 
the^vironmentally  Preferable 
Alternatives.  The  Corps  of  Engineers 
will  use  the  EIS,  public  review  process, 
and  consideration  of  comments 
received,  as  a  basis  for  the  permit 
decision. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Leroy  Phillips,  Regulatory  Branch,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box 
6898,  Elmendorf,  AFB  99506-6898;  by 
telephone  at  (907)  753-2712;  (800)  478- 
2712  (In  Alaska);  or  by  Fax  at  (907)  753- 
5567.  Additional  information  including 
a  complete  copy  of  the  Public  Notice, 
Executive  Summary,  FEIS  and 
Appendices  are  available  on  the  project 
web  site:  ivHav.Jkingcoveaccesseis.com. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Army  Corps  of  Engineers,  Alaska 
District  is  the  lead  Federal  agency  with 
the  U.S.  Fish  and  Wildlife  Service  as  a 
cooperating  agency  for  this  FEIS.  Dining 
the  Scoping  process  (February  16  to 
June  22, 2001)  over  12,331  comments 
'were  received,  with  over  12,000 
comments  and  opinions  provided  by  e- 
mail.  Many  of  these  scoping  comments 
expressed  an  objection  to  a  road  through 
the  Izembek  National  Wildlife  Refuge 
Wilderness  Area.  Twenty-eight 
alternatives  were  preliminary 
considered  during  the  scoping  and  the 
alternative  development  phase  of  the 
EIS  process.  Six  alternatives  were 
selected  for  further  evaluation.  The 
proposed  action  (Alternative  1,        ^ 
Northeast  Comer  Cold  Bay  (NeCB)  / 
Hovercraft)  and  two  alternatives 
(Alternative  3,  Lenard  Harbor  / 
Hovercraft;  and  Altemative  4,  Lenard 
Harbor  /  Ferry)  were  selected  for 
detailed  evaluation  that  incorporates  a 
marine-road  link  design  in  compliance 


with  S  ection  353  cited  above.  The 
requir  id  "no  action"  altemative  is 
presec  ted  as  Altemative  2.  The  two 
remaii  ing  alternatives  are  not  in 
compl  ance  with  section  353;  hence  the 
$20  m  llion  Federal  appropriations 
would  not  be  available  for  project 
constr  iction.  These  are  an  air-road  link 
altenu  tive  (Altemative  5,  Lenard 
Harboi  /  Helicopter)  and  an  all  road 
altemjtive  (Altemative  6,  Isthmus 
Road).  The  all  road  altemative 
(Alten  lative  6)  is  not  a  practicable 
ahems  tive  for  evaluation  under  the 
section  404(b)(1)  Guidelines  (40  CFR 
230)  fdr  the  Clean  Water  Act  and  cannot 
be  authorized  by  the  District  Engineer. 
If  an  a  )plication  is  received  by  Uie 
USFW  3  under  Title  XI  of  ANCSA,  a 
separa  e  EIS  would  be  required,  with 
approi  al  required  by  the  Secretary  of 
InteriG  r,  The  President  and  Congress.  No 
signifi  ;ant  adverse  impacts  were 
identil  ied  for  Alternatives  1,3,4  and  5. 
Signif]  :ant  beneficial  impacts  were 
noted  or  each  action  altemative 
center  ng  on  human  and  social 
resour  :es  with  the  ability  to  enhance 
safe,  n  liable  and  efficient  emergency 
medio  i  transport  for  King  Cove 
reside!  its  and  seasonal  workers.  For 
Ahem  itives  1,  3,  4  and  5  with  the 
incorp  sration  and  implementation  of 
mitiga  ion  measure,  impacts  to 
threat<  ned  and  endangered  or  listed 
specie$  (Steller's  eider,  Steller  sea  lion 
and  Northern  sea  otter)  were 
prelim  inarily  determined  not  likely  to 
advera  sly  affect  these  species.  For  the 
same  a  Itematives  and  incorporation  of 
mitiga  ion  measures,  determinations  of 
would  not  likely  impact  Essential  Fish 
Habita ;,  and  Habitats  of  Particular 
Conce;  n  were  concluded. 

Noti  :e  of  Availability  of  the  DEIS  and 
the  De  lartment  of  Army  Corps  of 
Engin(  ers  Public  Notice  were  published 
on  Au;  [ust  8,  2003.  The  comment  period 
on  the  ;e  dociunents  was  open  until 
Septei  iber  23,  2003.  There  were  6,391 
commi  snts  received  during  this  period. 
Of  the)  le:  three  were  Federal  agencies, 
two  St  ite  of  Alaska  agencies,  six  Native 
goven  ments,  14  local  governments,  19 
non-gdvemmental  organizations,  38 
people  testified  at  the  public  hearings, 
150  individual  letters,  and  the  rest  of 
the  comments  were  primarily  form 
emails  generated  from  two  non- 
goverajmental  organization  promotions. 


Verba 


testimony  was  received  during 


the  pu  )lic  hearings  held  in  Cold  Bay, 
Alaskj  on  August  25,  2003,  in  King 
Cove  t  .laska  on  August  26,  2003,  and  in 
Ancho  rage,  Alaska  on  September  10, 
2003.  i  ^fter  a  review  of  the  comments  it 
was  d«  termined  that  the  Commentors 
concei  Ds  were  the  same  as  those 


expressed  during  the  above  referenced 
scoping  period.  The  District  Engineer 
has  determined  that  the  issues 
identified  by  the  commentors  were 
properly  addressed  in  the  DEIS. 
Therefore,  the  FEIS  would  be  in  the 
form  of  the  "abbreviated"  document  in 
accordance  with  procedures  outlined  in 
40  CFR  1503.4(c). 

Comment  Period:  Conmients  on  the 
FEIS  should  be  received  by  the  Corps  of 
Engineers,  Alaska  District  (address 
above)  by  December  31,  2003  or  30-days 
from  the  publication  date  within  the 
Federal  Register,  which  ever  is  later. 

Kevin  D.  Morgan, 

North  Section  Chief,  Regulatory,  Corps  of 

Engineers  Alaska  District. 

[FR  Doc.  03-29765  Filed  11-28-03;  8:45  am) 

BILLING  COOE  3710-NL-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  CNO  Executive  Panel  is 
to  report  the  recommendations  of  the 
Expeditionary  Strike  Study  Group  to  the 
Chief  of  Naval  Operations.  This  meeting 
will  consist  of  discussions  relating  to   - 
Expeditionary  Strike  capabilities  as  a 
context  to  broader  U.S.  national 
capabilities  and  strategic  planning.  This 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Friday,  December  5,  2003,  from  12  to  1 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Chief  of  Naval  Operations  dining 
room.  Room  4E641,  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Kevin  Wilson,  CNO 
Executive  Panel,  4825  Mark  Center 
Drive,  Alexandria,  VA  22311,  (703)  681- 
4906  or  Mr.  Mark  Miller,  CNO  Executive 
Panel,  (703~)  681-4924. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order. 

Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
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because  they  will  be  concerned  with 
matters  listed  in  section  552b{c)(l)  of 
title  5,  United  States  Code. 

Dated:  November  24,  2003. 
J.T.  Baltimore, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 

[FR  Doc.  03-29907  Filed  11-28-03;  8:45  am] 

BILLING  CODE  3810-FF^-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
Overview  information;  Fund  for  the 
Improvement  of  Postsecondary 
Education— Special  Focus 
Competition:  US-Brazil  Higher 
Education  Consortia  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Hscal  Year  (FY)  2004 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  84.116M. 
DATES:  Applications  Available: 
November  28.  2003. 

Deadline  for  Transmittal  of 
Applications:  April  16,  2004. 

Deadline  for  Intergovernmental 
flevieiv:  June  16,  2004. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  private 
nonprofit  institutions  and  agencies. 

Estimated  Available  Funds:  The 
Administration  has  requested  $300,000 
for  new  awards  under  this  program  for 
FY  2004.  The  actual  level  of  funding,  if 
any,  depends  on  final  congressional 
action.  However,  we  are  inviting 
applications  to  allow  enough  time  to 
complete  the  grant  process  if  Congress 
appropriates  funds  for  this  program. 

Estimated  Range  of  Awards  :-S25, 000- 
$30,000  for  FY  2004;  $190,000- 
$210,000  for  4-year  duration  of  grant. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months.  ■ 
Full  Text  of  Announcement 

/.  Funding  Opportunity  Description 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 
This  program  is  a  Special  Focus 
Competition  under  the  Fund  for  the 
hnprovement  of  Postsecondary 
Education  (Title  VII,  Part  B  of  the 
Higher  Education  Act  of  1965,  as 


amended)  to  support  projects  addressing 
a  particular  problem  area  or 
improvement  approach  in 
postsecondary  education. 

Priority:  Under  this  competition,  we 
are  particularly  interested  in 
applications  that  address  the  following 
priority. 

Invitational  Priority:  For  FY  2004  this 
priority  is  an  invitational  priority. 
Under  34  CFR  75.105  (c)  we  do  not  give 
an  application  that  meets  this 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

This  priority  encourages  proposals 
designed  to  support  the  formation  of 
educational  consortia  of  American  and 
Brazilian  institutions  to  encourage 
cooperation  in  the  coordination  of 
curricula,  the  exchange  of  students,  and 
the  opening  of  educational 
opportimities  between  the  United  States 
and  Brazil.  The  invitational  priority  is 
issued  in  cooperation  with  Brazil.  These 
awards  support  only  the  participation  of 
U.S.  institutions  and  students  in  these 
consortia.  Brazilian  institutions 
participating  in  any  consortium 
proposal  responding  to  the  invitational 
priority  may  apply,  respectively,  to  the 
Coordination  of  Improvement  of 
Personnel  of  Superior  Level  (CAPES), 
Brazilian  Ministry  of  Education,  for 
additional  funding  imder  a  separate  but 
parallel  Brazilian  competition. 

Program  Authority:  20  U.S.C.  1138- 
1138d. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  82.  85, 
86.  97,  98.  and  99. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

//.  Award  Information 

Type  of  Award:  Discretionary  awards. 

Estimated  Available  Funds:  The 
Administration  has  requested  $300,000 
for  this  program  for  FY  2004.  The  actual 
level  of  funding,  if  any,  depends  on 
final  congressional  action.  However,  we 
are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $25,000- 
$30,000  for  FY  2004;  $190,000- 
$210,000  for  4-year  duration  of  grant. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 


m.  Eligibility  Information 

1.  Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  private 
nonprofit  institutions  and  agencies. 

2.  Cost  Sharing  or  A4atching:  This 
program  does  not  involve  qost  sharing 
or  matching. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  Beverly  Baker,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  U.S.  Department  of    ' 
Education,  1990  K  Street,  NW.,  suite 
6140,  Washington,  DC  20006-8544. 
Telephone:  (202)  502-7503  or  by  e-mail: 
Beverly. Bakei®ed. gov  or  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  nimiber 
84.116M. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-677-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  (e.g..  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  program 
contact  person  listed  in  this  section. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
program. 

Page  Limit:  10  single  spaced  or  20 
double  spaced  8.5"  x  1 1'  sized  pages 
(font  size  12),  with  1  inch  margins  on 
the  top,  bottom  and  the  sides.  The  page 
limit  does  not  apply  to  the  cover  sheet, 
the  abstract,  the  budget  section  and 
budget  narrative,  the  assurances  and 
certifications;  the  short  resumes,  or 
letters  of  support. 

Our  reviewers  will  not  read  any  pages 
of  your  application  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 
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•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

3.  Suomission  Dates  and  Times: 
Applications  Available:  November  28, 
2003.  Deadline  for  Transmittal  of 
Applications:  April  16,  2004.  The  dates 
and  times  for  the  transmittal  of 
applications  by  mail  or  by  hand 
(including  a  cornier  service  or 
commercial  carrier)  are  in  the 
application  package  for  this  program. 
The  application  package  also  specifies 
the  hours  of  operation  of  the  e- 
Application  Web  site. 

We  do  not  consider  an  application 
that  does  not  comply  with,  the  deadline 
requirements. 

Deadline  for  Intergovernmental 
Review:  June  16,  2004. 

4.  Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
program. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  of  this  notice. 

6.  Other  Subqiission  Requirements: 
Instructions  and  requirements  for  the 
transmittal  of  applications  by  mail  or  by 
hand  (including  a  courier  service  or 
commercial  carrier)  are  in  the 
application  package  for  this  program. 

Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications:  We  are  continuing  to 
expand  our  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  US-Brazil  Higher 
Education  Consortia  Program — CFDA 
Number  84.n6M  is  one  of  the  programs 
-included  in  the  pilot  project.  If  you  are 
an  applicant  under  US-Brazil  Higher 
Education  Consortia  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  If  you  use  e-  . 


Applic  ition,  you  will  be  entering  data 
online  jwhile  completing  your 
application.  You  may  not  e-mail  an 
electroliic  copy  of  a  grant  application  to 
us.  If  ybu  participate  in  this  voluntary 
pilot  project  by  submitting  an 
applic4tion  electronically,  the  data  you 
enter  okiline  will  be  saved  into  a 
databai  le.  We  request  your  participation 
in  e-Aj  iplication.  We  shall  continue  to 
evalua  e  its  success  and  solicit 
sugges  ions  for  its  improvement. 

Ii  yo  1  participate  in  e- Application, 
please  [lote  the  following: 

•  Yc  ur  participation  is  voluntary. 

•  W  len  you  enter  the  e-Application 
system  you  will  find  information  about 
its  hou  rs  of  operation.  We  strongly 
recomi  lend  that  you  do  not  wait  until 
the  ap[  lication  deadline  date  to  initiate 
an  e-A  )plication  package. 

•  Yc  u  will  not  receive  additional 
point  \«lue  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  w^  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  may  submit  all  documents 
electronically,  including  the  US-Brazil 
Higher  Education  Program  cover  page, 
US-Bra  zil  Program  Budget  Information 
and  all  necessary  assurances  and 
certific  ations. 

•  Yc  ur  e-Application  must  comply 
with  a]  ly  page  limit  requirements 
descril  ed  in  this  notice. 

•  At  ;er  you  electronically  submit 
your  a{  iplication,  you  will  receive  an 
automi  tic  acknowledgement,  which 
will  in  :lude  a  PR/ A  ward  number  (an 
identif  dng  number  unique  to  your 
applici  tion). 

•  W  thin  three  working  days  after 
submit  ing  your  electronic  application, 
fax  a  si  ^ed  copy  of  the  US-Brazil 
Prograj  a  cover  page  to  the  Application 
Contro  Center  after  following  these 
steps: 

1.  Pr  nt  the  US-Brazil  Higher 
Educat  on  cover  page  fi-om  e- 
Applic  ition. 

2.  Tl  e  institution's  Authorizing 
Repres  mtative  must  sign  the  US-Brazil 
Prograi  n  cover  page. 

3.  PI  ice  the  PR/ Award  number  in  the 
upper  ight  hand  corner  of  the  hard 
copy  s:  gnature  page  of  the  US-Brazil 
Progra  a  cover  page. 

4.  Fa  K  the  signed  US-Brazil  Program 
cover  {  age  to  the  Application  Control 
Center  at  (202)  260-1349. 

•  W  !  may  request  that  you  give  us 
origina  signatures  on  other  forms  at  a 
later  di  ite. 

App  ication  Deadline  Date  Extension 
in  Cas«  of  System  Unavailability:  If  you 
elect  tc  participate  in  the  e-Application 
pilot  fc  r  the  US-Brazil  Higher  Education 
Consoi  tia  Program  and  you  are 
preven  ;ed  from  submitting  your 


application  on  the  application  deadline 
date  because  the  e-Application  system  is 
imavailable,  we  Mdll  grant  you  an 
extension  of  one  business  day  in  order 
to  transmit  your  applicatfon 
electronically,  by  mail,  or  by  hand 
delivery.  We  will  grant  this  extension 

if— 

1.  You  are  a  registered  user  of  e- 

Application,  and  you  have  initiated  an 

e-Application  for  this  competition;  and 

24a)  The  e-Application  system  is 
imavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  oh  the 
application  deadline  date;  or 

(b)  The  e-Application  system  is 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.,  Washington,  DC  time)  on 
the  application  deadline  date. 

We  must  acknowledge  and  confirm 
these  periods  of  unavailability  before 
granting  you  an  extension.  To  request 
this  extension  or  to  confirm  our 
acknowledgement  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  in  this 
notice  imder  For  Further  Information 
Contact  (see  VII.  Agency  Contact)  or  (2) 
the  e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  US-Brazil  Higher 
Education  Consortia  Program  at:  http:// 
e-grants^d.gov. 

V.  Application  Review  Information 

1.  Selection  Criteria:  The  selection 
criteria  for  this  program  are  in  34  CFR 
75.210  as  follows: 

(1)  Significance.  The  Secretary 
considers  the  significance  of  the 
proposed  project.  In  determining  the 
significance  of  the  proposed  project,  the 
Secretary  considers — 

(a)  The  extent  to  which  the  proposed 
•project  involves  the  development  or 

demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies; 

(b)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings;  and 

(c)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(2)  Quality  of  the  Project  Design.  The 
Secretary  considers  the  quality  of  the 
design  of  the  proposed  project.  In 
determining  the  quality  of  the  design  of 
the  proposed  project,  the  Secretary 
considers — 
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(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable;  and 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(3)  Adequacy  of  Resources.  The 
Secretary  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources, 
the  Secretary  considers — 

(a)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project; 

(b)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support; 
and 

(c)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  Quality  of  Project  Personnel.  The 
Secretary  considers  the  quality  of  the 
project  personnel.  In  determining  the 
quality  of  project  personnel.  The 
Secretary  considers — 

(a)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability;  and 

(b)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

2.  Review  and  Selection  Process:  The 
Secretary  gives  equal  weight  to  each  of 
the  listed  criteria.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 

VI.  Award  Administration  Information 

■     1 .  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notice  (GAN). 
We  may  also  notify  you  informally. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 


GAN  also  incorporates  your  approved 
application  as  part  of  yoiu  binding 
commitments  imder  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  specified  by 
the  Secretary  in  34  CFR  75.118. 

4.  Performance  Measures:  Under  the 
Government  Performance  and  Results 
Act  (GPRA),  FIPSE  performance  is 
focused  on  (1)  the  extent  to  which 
funded  projects  are  being  replicated — 
i.e.,  adopted  or  adapted — ^by  others;  and 
(2)  the  manner  in  which  projects  are 
being  institutionalized  and  continued 
after  grant  funding.  These  two  results 
constitute  FIPSE's  indicators  of  the 
success  of  our  program.  Consequently, 
applicants  for  FIPSE  grants  are  advised 
to  give  careful  consideration  to  these 
two  outcomes  in  conceptualizing  the 
design,  implementation,  and  evaluation 
of  the  proposed  project.  If  funded,  you 
will  be  asked  to  collect  and  report  data 
in  your  project's  annual  performance 
report  on  steps  taken  toward  these  goals. 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Baker,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  suite 
6140.  Washington,  DC  20006-8544. 
Telephone:  (202)  502-7503  or  by  e-mail: 
Beverly.Baker@ed.gov.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  in  this  section. 

VIII.  Other  Information 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  dociunents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofGcial 
edilioii  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/naTa/ 
index.html. 

Dated:  November  24,  2003. 

Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

(PR  Doc.  03-29753  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  4000-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-41-  001] 

Canyon  Creek  Compression  Company; 
Notice  of  Tariff  Filing 

November  21,  2003. 

Take  notice  that  on  November  14, 
2003,  Canyon  Creek  Compression 
Company  (Canyon)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Substitute 
Tenth  Revised  Sheet  No.  6  and 
Substitute  First  Revised  Sheet  No.  6A. 
to  be  effective  December  1,  2003. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  correct  a  computational  error 
in  the  allocation  of  estimated  costs 
between  the  firm  reservation  and  usage 
rates  made  in  its  filing  of  October  31, 
2003,  in  Docket  No.  RP04~41-000. 
Canyon  notes  that  the  error  affects 
Substitute  Tenth  Revised  Sheet  No.  6 
and  Substitute  First  Revised  Sheet  No. 
6A  as  well  as  Attachment  A,  pages  1 
and  2. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
state  regulatory  agencies. 

Any  person|desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference  ' 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
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assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  20&-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  Hlings. 
See.  la'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00397  Filed  11-28-03:  8:45  am] 

BHJJNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskMi  .   . 

[Docket  No.  RP04-59-000] 

ChandMaur  Pipe  Line  Company; 
Notica  of  Tariff  Filing 

November  21,  2003. 

Take  notice  that  on  November  19, 
2003,  Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  in 
accordance  with  Section  21.0  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  workpapers  supporting 
the  adjustment,  effective  January  1 ,  2004 
of  its  cvuxently  effective  Fuel  and  Line 
Loss  Allowance  to  0.2%. 

Chandeleiu  asserts  that  this  fibng  is  to 
comply  with  the  annual  calculation 
requirements  of  its  tariff  as  referenced 
above.  Chandeleiu*  states  that  the 
purpose  of  this  filing  is  to  account  for 
changes  in  amoimts  retained  for  Fuel 
and  Line  Loss  Allowance  pursuant  to 
the  provisions  df  18  CFR  154.403(d)(3) 
and  in  accordance  with  Section  21.0  of 
the  General  Terms  and  Conditions  of 
Chandeleur  Pipe  Line  Company's 
(Chandeleur)  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
,20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §154. 210  of  the  Commission 's     '- 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 


ivw»v./e|c.gov  using  the  "eLibrary". 
Enter  th^  docket  number  excluding  the 
last  threie  digits  in  the  docket  number 
field  to  -  iccess  the  document.  For 
assistan  :e,  please  contact  FERC  Online 
Support  at 

FERCOi  lineSupport@ferc.gov  or  toll- 
free  at  (1 166)  208-3676,  or  TTY,  contact 
(202)  50  2-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  ]FR  385.2001(a)(l)(iii)  and  the 
instruct  ons  on  the  Commission's  web 
site  uncler  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary!. 

|FR  Doc.  fe;3-00398  Filed  11-28-03;  8:45  am] 

BILUKG  CODE  6717-01-P 


DEPAR'fMENT  OF  ENERGY 

Federal  [Energy  Regulatory 
Commission 

[Docket  Ito.  RP04-«0-000] 

i 
Handel^ur  Pipe  Line  Company;  Notice 

of  Tariff  Filing 

Novemlxr  21,  2003. 

Take :  lotice  that  on  November  19, 
2003,  CI  landeleur  Pipe  Line  Company 
(Chand(  leiur)  tendered  for  filing,  as  part 
of  its  FE  RC  GasTariff,  Second  Revised 
Volume  No.  1 ,  First  Revised  Sheet  No. 
58 A,  wi  h  a  proposed  effective  date  of 
Decemb  ir  1,  2003. 

Chan(  eleur  asserts  that  the  purpose  of 
this  filii  g  is  to  update  Chandeleiu's 
tariff  wi  h  respect  to  changes  of  its 
affiliate(  I  marketing  entity. 

Any  p  erson  desiring  to  be  heard  or  to 
protest  i  aid  filing  should  file  a  motion 
to  inten  ene  or  a  protest  with  the 
Federal  Einergy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  ih  accordance  with  §  385.214  or 
385.21  ijof  the  Commission's  Rules  and 
RegulatWDns.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  1^4.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  qommission  in  determining  the 
appropr  late  action  to  be  taken,  but  will 
not  serv  i  to  make  protestants  parties  to 
the  proc  eedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  s  t  the  Commission  in  the  Public 
Refereni  :e  Room  or  may  be  viewed  on 
the  Com  mission's  Web  site  sihttp:// 
www.fe^  c.gov  using  the  "eLibrary". 
Enter  th  j  docket  number  excluding  the 
last  thre  b  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support!  at 

FERCOitlineSupport@ferc.gov  or  toll- 
free  at  (I  66)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00399  Filed  11-28-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-327-006  and  RPOO-604- 
006] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

November  20,  2003. 

Take  notice  that  on  November  17, 
2003,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  bearing  an 
effective  date  of  September  1,  2003: 

Fifth  Revised  Sheet  No.  306 
Fourth  Revised  Sheet  No.  307 
Fifth  Revised  Sheet  no.  307A 
Sixth  Revised  Sheet  No.  309 
Seventh  Revised  Sheet  No.  310 
Third  Revised  Sheet  No.  311 
Second  Revised  Sheet  No.  313 
Third  Revised  Sheet  No.  382 
Fifth  Revised  Sheet  No.  391 

Colmnbia  states  it  is  making  this  filing 
in  compliance  with  the  Commission's 
October  27,  2003  Order  (October  27 
Order)  in  the  above-referenced  dockets. 
In  the  October  27  Order,  the 
Conunission  held  that  Columbia's 
August  14,  2003  filing  to  comply  with 
the  Commission's  July  30,  2003  order  on 
Coltmibia's  compliance  with  Order  Nos. 
637,  587-G,  and  587-L  generally 
complied  with  the  requirements  of  those 
Orders.  Coliunbia  states  that  the 
Commission  required  it  make  certain 
compliance  changes  by  filing  tariff 
sheets  within  20  days  of  the  date  of 
issuance  of  the  October  27  Order. 
Columbia  further  states  that  these 
revised  tariff  sheets  reflect  the  changes 
required  by  the  Commission  in  the 
October  27  Order. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
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the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wuTv./erc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FRDoc.  E3-00408  Filed  11-28-03;  8:45  am] 

NUJNG  CODE  6717-«1-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-61-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  21,  2003. 

Take  notice  that  on  November  18, 
2003,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  become  effective  February  1, 
2004: 

First  Revised  Sheet  No.  214A 
Eighth  Revised  Sheet  No.  215 
Original  Sheet  No.  219G 
Original  Sheet  No.  219H 
Original  Sheet  No.  219H 

El  Paso  states  that  the  tariff  sheets 
propose  a  directional  transfer 
scheduling  process  for  Rate  Schedule 
FT-1  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
MTViv./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00400  Filed  11-28-03;  8;45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  PR04-3-000] 

Enbridge  Pipelines  LLC;  Notice  of 
Petition  for  a  Rate  Approval 

November  20,  2003. 

Take  notice  that  on  November  12, 
2003,  Enbridge  Pipelines  (Alabama 
Intrastate)  L.L.C.  (formerly  Magnolia 
Pipeline  Corporation),  filed  a  petition 
for  rate  approval  piu^uant  to  section  311 
of  the  Natural  Gas  Policy  Act  (NGPA) 
and  §  284.123(b)(2)  of  the  Commission's 
Regulations  requesting  that  the 
Commission  approve  Alabama 
Intrastate's  continued  use  of  its  current 
maximum  rate  of  $0.1621  per  Dth,  plus 
reimbursement  of  actual  fuel  use  up  to 
three  percent,  for  Section  311 
interruptible  transportation  services. 

Alabama  Intrastate  states  that  even  if 
it  were  able  to  collect  its  ciurent 
maximum  rates,  it  would  not  recover  its 
total  cost  of  service  because  its 
throughput  is  significantly  lower  than 
that  used  in  the  design  of  its  current 
rate.  Further,  Alabama  Intrastate  states 
that  current  market  conditions  do  not 
allow  it  to  collect  its  current  maximum 
rate,  therefore,  it  is  seeking  only  to  re- 
justify  such  rate.  Alabama  Intrastate 
proposes  an  effective  date  of  November 
13,  2003,  while  reserving  the  right  to 
increase  such  rate  in  the  future. 


Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  §  385.214  or  385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  the  date 
as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
petition  for  rate  approval  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  into  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.200(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "eFiling"  link. 

Comment  Date:  December  5.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00407  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR03-^-002] 

Enogex  inc.;  Notice  of  Refund  Report 

November  20,  2003. 

Take  notice  that  on  November  12, 
2003,  Enogex  Inc.  tendered  for  filing:  (1) 
A  final  report  showing,  according  to 
Enogex,  Inc.,  the  calculations  that  true- 
up,  for  the  final  time,  the  fuel  tracker 
that  was  in  effect  until  June  30,  2003  for 
the  Palo  Duro  Pipeline  System;  and  (2) 
a  refund  report  showing  the  refunds 
made  to  affected  customers  in 
connection  with  such  final  true-up. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
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shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Hww./e/r.gov  using  the  "eLibrary'.'  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 
Protest  Date:  November  28,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  E3-00406  Filed  11-28-03;  8:45  am] 

MLLMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMarai  Energy  Regulatory 
Commission 

IDoctot  No.  RP02-361-016] 

GulfstrsMm  Naitural  Gas  System,  LLC; 
Notice  of  Compliance  Filing 

November  20,  2003. 

Take  notice  that  on  November  17, 
2003,  Gulfstream  Natural  Gas  System, 
L.L.C.  (Gulfstream)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  Sub  Original  Sheet  Nos. 
8L  and  8M,  to  be  effective  October  1, 
2003. 

Gulfstream  states  that  it  is  filing  these 
tariff  sheets  and  related  agreements  to 
comply  with  the  Commission's  October 
31. 2003  Order  in  the  captioned  docket 
regarding  a  negotiated  rate  transaction 
under  Rate  Schedule  ITS. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  Commission's  Official  Service  List 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedmal  Eneigy  Regulatray  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
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determming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commifsion  in  the  Public  Reference 
Room  ck  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.fetc.gov  using  the  eLibrary  link. 
Enter  tUe  docket  number  excluding  the 
last  thr^  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistanlce,  please  contact  FERC  Online 
Supporj  at 

FERCO^lJneSupport@ferc.gov  or  toll- 
free  at  (666)  208-3676,  or  TTY,  contact 
(202)  5C  2-8659.  The  Commission 
stronglj  encourages  electronic  filings. 
See.  18  :FR  385.2001(a)(l)(iii)  and  the 
instruct  ons  on  the  Commission's  Web 
site  imc  er  the  e-Filing  link. 


Magalie 

Secretar : 
[FR  Doc. 

BILLING 


K.  Salas, 
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DEPARtiyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  flo.  RP99-176-095] 

I 
Natural  iGas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

Novemb  r21,2003. 

Take  lotice  that  on  November  17, 
2003,  N  itural  Gas  Pipeline  Company  of 
^neria  i  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
"Sixth  R(  ivised  Volume  No.  1,  Fourth 
Revised  Sheet  No.  26P.01,  to  be  effective 
Junel,:!002. 

Natui  il  states  that  the  purpose  of  this 
filing  is  to  reflect  an  amendment,  which 
also  wai !  tendered  for  filing,  to  an 
existing  negotiated  rate  agreement 
betweei  Natural  and  Dynegy  Marketing 
and  Tra  le  under  Natural's  Rate 
Schedu  e  FTS,  piu-suant  to  Section  49  of 
the  Gen  sral  Terms  and  Conditions 
(GT&C)  of  Natural's  Tariff. 

Natm  aJ  states  that  copies  of  the  filing 
are  bein  j  mailed  to  all  parties  set  out  on 
the  Con  mission's  official  service  list  in 
Docket  No.  RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  (Energy  Regulatory  Commission, 
888  Fink  Street,  NE.,  Washington.  DC 
20426,  iki  accordance  with  §  385.214  or 
385.211]  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protestamust  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  v^ll  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOidineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary.  - 

[FR  Doc.  E3-00396  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES03-5»-002] 

NRG  Energy,  Inc.;  Notice  of 
Application  "^ 

November  20,  2003. 

Take  notice  that  on  November  18, 
2003,  NRG  Energy,  hic.  amended  its 
filing  seeking  to  increase  the  amount  of 
its  refinancing  package,  fitjm  the  $2,215 
billion  to  $2,715  billion,  previously 
approved  in  a  delegated  letter  order 
issued  on  October  22,  2004. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considraed  by  the  Commission  in 
determining  the  approfmate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beM::ome  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  jwotests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  cm  any  other  person 
designated  tat  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  at  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  eLibrary 
(FERRIS)  link.  Entm  the  docket  number 


excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  December  4,  2004. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00404  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  6717-01-P  ^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.RPOO-398-005  and  RP01-34- 
007] 

Overthrust  Pipeline  Company;  Notice 
of  Compliance  Filing 

November  20,  2003. 

Take  notice  that  on  November  17, 
2003,  Overthrust  Pipeline  Company's 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Second  Revised  Sheet 
no.  78K  to  be  effective  December  1, 
2003. 

Overthrust  states  that  this  filing 
proposes  to  amend  Overthrust's  October 
31,  2003,  tariff  filing  that  was  filed  in 
compliance  with  the  Commission's 
Order  on  Rehearing  and  Compliance 
Filing  issued  March  4,  in  Docket  Nos. 
RPOa-398-001,  RPOO-398-002,  RPOl- 
34003  and  RPOl-34-004.  Overthrust 
states  that  it  was  discovered  that  the 
pagination  for  First  Revised  Sheet  No. 
78K  was  incorrect  and  the  correct 
pagination  should  be  Second  Revised 
Sheet  No.  78K. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  atFERCOnlineSupport@ferc.gov 
or  toll-free  at  (866)  208-3676,  or  TTY, 
contact  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00409  Filed  11-28-03;  8:45  am] 

BUJJNG  COQE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-3-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

November  20,  2003. 

Take  notice  that  on  November  17, 
2003,  Teimessee  Gas  Pipeline  Company, 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  405E,  to  be  effective 
November  1,  2003. 

Teimessee  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  order  issued  October  31, 
2003,  in  the  referenced  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  aveiilable 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  he 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document 
For  assistance,  please  contact  FERC 


Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  E3-0O413  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP04-25-001] 

Texas  Eastern  Transmission,  L;  Notice 
of  Supplemental  Rling 

November  20,  2003. 

Take  notice  that  on  November  17, 
2003,  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  Fourth  Revised 
Sheet  No.  5 IB,  to  become  effective 
December  1,  2003. 

Texas  Eastern  states  that  the  revised 
tariff  sheet  is  filed  as  a  supplement  to 
its  annual  ASA  filing  made  on  October 
17,  2003  in  Docket  No.  RP04-25-000 
(October  17  Filing).  Texas  Eastern  states 
that  the  purpose  of  the  supplemental 
filing  is  to  comply  with  the 
Commission's  requirement  in  its  letter 
order  dated  February  7,  2003  in  Docket 
Nos.  CP02-1 7-004  and  CP02-45-004 
that  Texas  Eastern  include  in  its  next 
annual  ASA  filing  either:  (1)  A 
demonstration  that  no  gas  is  likely  to  be 
lost  or  unaccounted  for  on  the  Hanging 
Rock  and  Freehold  laterals  or  (2)  a 
mechanism  to  determine  the  amount  of 
such  losses  and  a  rate  to  separately 
charge  such  lateral  shippers  for  such 
losses. 

Texas  Eastern  states  that  it  is 
proposing  an  Applicable  Shrinkage 
Percentage  for  lost  and  unaccounted  for 
gas  applicable  to  lateral  service  on  the 
Hanging  Rock  and  Freehold  laterals, 
based  upon  the  comparable  lost  and 
unaccounted  for  gas  included^  in  the 
October  17  Filing  for  system  customers. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  or,  if  requested, 
emailed  to  all  affected  customers  of 
Texas  Eastern  and  interested  state 
commissions,  as  well  as  all  parties  on 
the  Comniission's  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Ener:gy  Regulatory  Commission, 


67162 


Federal  Register /Vol.  6|3,  No.  230 /Monday,  December  1,  2003 /Notices 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOntineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  E3-00412  Filed  11-28-03;  8:45  am) 

MUMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP04-16-000] 

Transcontinental  Gas  Pipe  Line 
-Corporation;  Notice  of  Application 

November  21,  2003. 

Take  notice  that  on  November  12, 
2003,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  filed  in  Docket 
No.  CP04-1 6-000.  an  application,  in 
abbreviated  form,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act,  as  amended, 
and  part  157  of  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  an  order  permitting  and  approving 
abandonment  of  certain  firm  sales 
service  provided  to  Southwestern 
Virginia  Natural  Gas  Company  (SVGC) 
under  Transco's  Rate  Schedule  FS,  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  it  entered  into  a 
firm  sales  agreement  with  SVGC  on 
August  1,  1991,  under  which  Transco 
^ells  gas  to  SVGC  under  Rate  Schedule 
FS  (FS  Agreement). 

Transco  states  that  the  Primary  Term 
of  the  FS  Agreement  ended  on  March 
31. 2001.  Transco  notes  that  by  letter 


dated  j^arch  25,  2003,  it  provided  SVGC 
with  a  two-year  notice  to  terminate  the 
subject  FS  Agreement  as  of  April  1, 
2005.  Transco  explains  that,  by  letter 
agreeiient  dated  October  31,  2003, 
Transoo  and  SVGC  agreed  to  pursue 
accelerated  abandonment  of  die  FS 
Agreement  with  such  accelerated 
abandonment  to  be  effective  April  1, 
2004.  I 

Transco  further  states  that  it  is 
prepaipd  to  seek  accelerated 
abandonment  of  any  Rate  Schedule  FS 
servic(  is  it  provides  to  a  similarly 
situate  d  customer  that  requests  such  an 
accele  ated  abandonment. 

Any  person  desiring  to  be  heard  or  to 
prates'  said  filing  should  file  a  motion 
to  inte  rvene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426J  in  accordance  with  §  385.214  or 
385.2lil  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
consii^red  by  the  Commission  in 
detem^ining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protes  ants  parties  to  the  proceedings. 
Any  p  irson  wishing  to  become  a  party 
must  f  le  a  motion  to  intervene.  This 
filing  s  available  for  review  at  the 
Comm  ission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Comm  ission's  Web  site  at  http:// 
www.)  irc.gov  using  the  "eLibrary". 
Enter  i  he  docket  niunber  excluding  the 
last  th  ee  digits  in  the  docket  number 
field  t(  I  access  the  document.  For 
assists  nee,  please  contact  FERC  Online 
Suppc  ft  at 

FERCt  )nlineSu  pport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  i  02-8659.  The  Commission 
strong  y  encourages  electronic  filings. 
See.  II I  CFR  385.2001  (a)(l)(iii)  and  the 
instnii  lions  on  the  Commission's  Web 
site  lu  der  the  "e-Filing"  link. 

Con  ment  Date:  December  8,  2003. 

'^Magalj  i  R.  Salas, 

Secrete  ry.  .^ 

[FR  Do  :.  E3-00401  Filed  11-28-03;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPAftTMENT  OF  ENERGY 

Federii  Energy  Regulatory 
Commission 

[Docicit  No.  CP03-354-000] 

Trans  »ntinental  Gas  Pipe  Line 
Corporation 

Novem  bar  20,  2003. 

Tak !  notice  that  on  September  17, 
2003,  Transcontinental  Gas  Pipe  Line 


Corporation  (Trai^scp),  tendered  for 
filing  in  Docket  No.  CP03-354-OO0  an 
application  in  abbreviated  form, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  as  amended,  and  the 
Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  for  an  order  permitting 
and  approving  abandonment  of  an 
intemiptible  transportation  service 
provided  to  Washiiigton  Gas  Light 
Company  (Washington  Gas),  imder 
Transco's  Rate  Schedule  X-118,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  it  does  not  propose 
to  abandon  any  facilities  pursuant  to  the 
instant  application.  Transco  further 
states  that  no  service  to  any  of  its  other 
customers  will  be  affected  by  the 
abandonment  authorization  requested 
herein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  the 
date  as  indicated  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "eLibrary". 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  Comment 
Date:  December  1,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00410  Filed  11-28-^3;  8:45  am) 

BILUNG  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RPO-461-004] 

Western  Gas  Interstate  Company; 
Notice  of  Compliance  Filing 

November  20,  2003. 

Take  notice  that  on  November  17, 
2003,  Western  Gas  Interstate  Company 
(WGI),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  224,  to  be  effective  November 
1.  2003. 

WGI  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission{s  September  17,  2003  order 
in  this  proceeding. 

WGI  states  that  the  purpose  of  the 
filing  is  to  change  the  time  by  which 
WGI  must  act  on  certain  discount 
requests  from  3  p.m.  to  4  p.m.,  and  to 
provide  that  requests  received  after  4 
p.m.  will  be  acted  on  by  8:30  am  on  the 
next  business  day.  WGI  states  that  it 
inadvertently  failed  to  include  this  tariff 
change  in  its  October  7,  2003 
compliance  filing  in  Docket  No.  RPOO- 
461-003. 

WGI  states  that  copies  of  this  filing 
were  served  on  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  the  docket  number  field 
to  access  the  doc\iment.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See,  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  e-Filing  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00402  Filed  11-28-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory      - 
Commission 

[Dociwt  No».  CP04-13-000.  CP04-14-000 
and  CP04-1 5-000] 

Saltville  Gas  Storage  Compwiy  LLC; 
Notice  of  Application  and  Site  Vlstt 

November  20,  2003. 

Take  notice  that  on  November  10, 
2003,  Saltville  Gas  Storage  Company 
L.L.C.  (Saltville),  located  at  1096  Ole 
Berry  Drive,  Abingdon,  Virginia  24201, 
filed  in  Docket  Nos.  CP04-13-O00, 
CP04-14-000  and  CP04-15-000,  an 
application  for  certificates  of  public 
convenience  and  necessity  and  related 
authorizations  pursuant  to  section  7  of 
the  Natiiral  Gas  Act  (NGA),  as  amended, 
the  Federal  Energy  Regulatory 
Commission(s  Rules  and  Regulations 
(Commission),  and  the  Commission(s 
Order  in  Saltville  Gas  Storage  Company 
L.L.C.,  104  FERC  ^  61,273  (2003),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Saltville  states  that  it  is  requesting  the 
Commission  to  issue:  (1)  A  certificate  of 
public  convenience  and  necessity 
authorizing  Saltville  to  construct,  own, 
operate,  and  maintain  natural  gas 
facilities  in  Saltville,  Virginia  necessary 
to  provide  storage  services  as  described 
herein;  (2)  a  blanket  certificate  pursuant 
to  Subpart  G  of  Part  284  authorizing 
Saltville  to  provide  firm  and 
interruptible  storage  services,  as  well  as 
interruptible  park  and  loan  services,  on 
behalf  of  others,  (3)  an  approval  of  the 
FERC  Gas  Tariff  and  initial  rates  as 
contained  in  Exhibit  P,  pursuant  to 
which  Saltville  will  provide  services 
consistent  with  Order  Nos.  636  and  637, 
et  seq.  and  will  have  authority  to  charge 
negotiated  rates;  and  (4)  a  blanket 
construction  certificate  pursuant  to 
subpart  F  of  part  157. 

Commission  staff  will  conduct  a  site 
visit  of  the  Saltville  project  on 
Wednesday,  December  3,  2003  and  if 
needed  Thursday,  December  4,  2003. 
Interested  parties  should  meet  at  the 
Saltville  plant  gate,  889  Adler  Lane, 
Saltville,  Virginia  24370  at  8  a.m. 


Any  questions  concerning  this 
application  may  be  directed  to  Steven  E. 
Tillman,  General  Manager  of  Regulatory 
Affairs,  Saltville  Gas  Storage  Company 
L.L.C.,  P.  O.  Box  1642,  Houston,  Texas 
77251-1642,  at  (713)  627-5113  or  fax 
(713)  627-5947. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  perscm  mshing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federd  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  coiul  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the . 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Comment  Date:  December  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-O0403  Filed, 11-28-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofnmiaaion 

[ProlMt  No«.  12060-001,  at  al.] 

Mark  R.  Frederick;  Notice  of  Surrender 
of  PrellniliMry  Permita 

November  20,  2003. 

Take  notice  that  the  permittee  for  the 
subject  projects  has  requested  to 


surren<  er  the  preliminary  permits  due 
to  unfa  i^orable  economic  conditions  in 
the  Sta  :e  of  California. 


Project  No. 


Project  name 


Stream 


Exnration 
Date 


12060-001 
1207a-001 
12085-001 
'12100-001 
12102-001 
12103-001 


Rock  Creek  

Wise  P/House  Outlet  ... 

Halsey  Aftert)ay 

Rollins  Diversion  Dam  . 
Chicago  Park  P/House 
Cbicago  Park  Flume  .... 


Wise  Canal  &  Rock  Creek  Lake  

Outftow  into  Auburn  Ravine  

Halsey  P/House  Afterbay 

Bear  River  &  Bear  River  Canal 

Bear  River  &  Chicago  Park  Flume 

Bear  River,  Dutch  Flat  Afterbay  &  Dutch  Flat  Rume 


01-31-2005 
10-31-2004 
09-30-2004 
02-28-2005 
03-31-2005 
03-31-2005 


The  permits  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday,  Simday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  w^hich 
case  each  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
these  project  sites,  to  the  extent 
provided  for  under  18  CFR  art  4,  may 
be  filed  on  the  next  business  day. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00405  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-7592-71 

Availability  of  FY  02  Section  105  Grant 
Performance  Reports  for  the  Air 
Pollution  Control  Agencies  of  the 
States  of  Georgia,  North  Carolina, 
Tennesaee  and  the  Commonwealth  of 
Kentucky,  as  Weil  as  the  Local  Areas 
of  Louisville,  Kentucky  and  Forsyth 
County,  NC 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  aveiilability  of  the  reports 
of  such  evaluations.  EPA  performed  FY 
02  end-of-year  evaluations  of  foiu-  state 


air  pollution  control  programs  (Georgia 
Depart  nent  of  Natural  Resources;  North 
Caroli]  a  Department  of  Environment 
and  Nj  tural  Resources;  Tennessee 
Depart  nent  of  Enviroiunent  and 
Consei  t^ation;  and  Kentucky  Department 
of  Env:  ronmental  Protection);  and  iw6 
local  a  r  pollution  control  programs 
(Louisi  ille  Metro  Air  Pollution  Control 
Distric  ,  KY;  and  Forsyth  County 
Enviro  imental  Affairs  Department,  NC). 
The  si3  evaluations  were  conducted  to 
assess  he  agencies'  performance  under 
the  gra  its  awarded  by  EPA  under 
author  ty  of  section  105  of  the  Clean  Air 
Act.  El  A  Region  4  has  prepared  reports 
for  eac  i  agency  identified  above  and 
these  rteports  are  now  available  for 
public  inspection. 

ADORE!  SES:  The  reports  may  be 
examined  at  the  EPA's  Region  4  office, 
61  Fonyth  Street,  SW.,  Atlanta,  Georgia 
30303.  in  the  Air,  Pesticides,  and  Toxics 
Manag  sment  Division. 

FOR  FU ITHER  INFORMATION  CONTACT: 

Marie  'ersinger  (404)  562-9048,  for 
inform  ation  concerning  the  State  of 
Kentu<  ky  and  Louisville,  Kentucky; 
Mary  lox  (404)  562-9053,  for  the  States 
of  Geo  gia  and  North  Carolina  and 
Forsyt  i  County,  North  Carolina;  and 
Rayna  Brown  (404)  562-9093,  for 
inform  ation  concerning  the  State  of 
Tennei  isee.  They  may  be  contacted  at 
the  above  Region  4  address. 

Date<  :  November  18,  2003. 
A.  Stan  ley  Meiburg, 

Deputy  Regional  Administrator,  Region  4. 
(FR  Do«  .  03-29841  Filed  11-28-03;  8:45  am] 


BILLING 


;ODE  6S60-5O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY    = 

[FRL-7592-8] 

Science  Advisory  Board  Staff  Office; 
Notification  of  Upcoming  Science 
Advisory  Board  Meetings  of  the 
Multimedia,  Multipathway,  and 
Multireceptor  Risic  Assessment  (3MRA) 
Mofleling  System  Panel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  announces  a 
conference  call  of  the  Multimedia, 
Multipathway,  and  Multireceptor  Risk 
Assessment  (3MRA)  Modeling  System 
Panel. 

DATES:  December  15,  2003.  A  public 
teleconference  call  meeting  of  the  3MRA 
Panel  will  be  held  from  1  p.m.  to  5  p.m. 
(Eastern  Time). 

ADDRESSES:  Participation  in  the 
teleconference  meeting  will  be  by 
teleconference  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  the  teleconference 
meeting  may  contact  EPA  Science 
Advisory  Board  Staff,  at  telephone/voice 
mail:  (202)  564-4533.  Any  member  of 
the  public  vnshing  further  information 
regarding  the  SAB  or  the  3MRA  Panel 
may  contact  Ms.  Kathleen  White, 
Designated  Federal  Officer  (DFO),  U.S. 
EPA  Science  Advisory  Board  (1400A), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  by  telephone/ 
voice  mail  at  (202)  564-4559;  or  via  e- 
mail  at  white.kathleen@epa.gov.  General 
information  about  the  SAB  can  be  found 
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in  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 
SUPPLEMENTARY  MFORMA-HON: 

Background:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pubhc  Law 
92-463,  Notice  is  given  that  the  3MRA 
Panel  will  hold  a  public  teleconference 
to  allow  the  Panel  to  hirther  edit  and 
discuss  approval  of  the  Panel's  final 
report,  the  Agency's  Multimedia, 
Multipathway,  and  Multireceptor  Risk 
Assessment  (3MRA)  Modeling  System. 

Backgroimd  on  the  SAB,  the  3MRA 
Panel,  and  this  review  was  provided  in 
a  Federal  Register  notice  published  on 
April  11,  2003  (68  FR  17797-17800). 
Subsequent,  additional  meetings  were 
announced  in  a  Federal  Register  notice 
published  on  August  6,  2003  (68  FR 
46606-46607). 

-    More  information  regarding  this 
review  can  be  found  at  the  SAB  Web 
site  at  http://www.epa.gov/sab/panels/ 
3mramspanel.html.  The  review 
documents  and  background  information 
are  located  at  http://www.epa.gov/ 
epaoswer/hazwaste/id/h  wirwste/ 
risk.htm.  Individuals  who  are  unable  to 
access  the  documents  electronically 
may  contact  Mr.  Stephen  Kroner  of  the 
Office  of  Solid  Waste  at  (703)  308-0468 
or  via  e-mail  to  kroner.stephen@epa.gov 
to  make  other  arrangements.  A  very 
limited  nimiber  of  paper  copies  can  be 
made  available  in  special 
circumstances. 

Procedures  for  Providing  Public 
Comment.  It  is  the  policy  of  the  EPA 
Science  Advisory  Board  (SAB)  Staff 
Office  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB  Staff 
Office  expects  that  public  statements 
presented  at  the  3MRA  Panel's  meetings 
will  not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  conference  call  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  in  writing  (email,  fax  or 
mail)  at  least  one  week  prior  to  the 
meeting  in  ofdei  to  be  placed  on  the 
public  speaker  list  for  \he  meeting. 
Speakers  should  bring  at  least  35  copies 
of  their  conunents  and  presentation 
slides  for  distribution  to  the  participants 
and  public  at  the  meeting.  Written 
Comments:  Although  written  comments 
are  accepted  luitil  the  date  of  the 


meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 
one  hard  copy  with  original  signature, 
and  one  elecbtinic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  Ms.  White  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  November  4,  2003. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-29840  Filed  11-28-03;  8:45  am] 

BlUJNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

November  20,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportiuiity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Public  Law  No.  104- 
13.  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  No  person  shall  be 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Conunents  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accmacy  of 
the  Commission's  burden  estimate;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 


(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  31, 
2003.  If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804.  445  12th  Street  SW.,  Washington 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATKMI  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  (202)  418-0214  or  via  the 
Internet  at  fudith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATKW: 

OMB  Control  No.:  3060-0853. 

Title:  Receipt  of  Service  Confirmation 
Form;  Certification  by  Administrative - 
Authority  to  Billed  Entity  of 
Compliance  with  Children's  Internet 
Protection  Act  (CIPA)— Universal 
Service  for  Schools  and  Libraries; 
Certifications  for  Libraries  Unwilling  to 
Make  a  CIPA  Certification  for  2003. 

Form  Nos.:  FCC  Forms  479. 486  and 
486-T. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  40,000. 

Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  75,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Following  a  district 
court  decision  that  portions  of  QPA 
were  unconstitutional,  the  Commission 
modified  FCC  Forms  479  and  486  to 
remove  certain  language  fit>m  the 
certifications  for  libraries.  The  Supreme 
Court  reversed  the  district  court 
decision  and  the  Commission  must  now 
revise  the  form  to  enable  libraries  to 
certify  their  compliance  with  CIPA.  The 
Commission  has  created  a  new  FCC 
Form  486-T,  a  one-page  form,  to  be 
completed  by  libraries  that  do  not 
intend  to  comply  with  CIPA,  but  wish 
to  receive  support  for  the  month  and 
half  of  Funding  Year  2003  during  which 
CIPA  was  not  enforced  against  libraries. 
FCC  Form  486-T  will  not  affect  the 
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burden  or  tbe  number  of  respondents 
because  respondents  will  file  either  the 
FCC  Form  486  or  the  FCC  Form  486-T. 
FCC  Form  486-T  will  only  be  valid  for 
Funding  Year  2003. 

Federal  Communications  Commission. 

Marisne  H.  Doitch, 

Secretary. 

(FR  Doc.  03-29758  Filed  11-28-03;  8:45  am] 

■UMO  CODE  «7ia-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PuMic  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

November  20,  2003. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104—13.  An  agency  may  not  conduct 
or  sponsor  and  a,person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  nimiber. 

FOR  FURTMER  INFORMATION  CONTACT:  Paul 
J.  Laurenzano,  Federal  Communications 
Commission,  445  12th  Street,  SW, 
Washington  DC  20554,  (202)  418-1359 
or  via  the  Internet  at  plaurenz@fcc.gov. 
SUPPLaiENTARY  INFORMATION:  GMB 
Control  No.:  3060-1046. 

OMB  Approval  date:  11/14/2003. 

Expiration  Date:  04/30/2004. 

Title:  bnplementation  of  the  Pay  - 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunication  Act  of  1996,  CC 
Docket  No.  96-128,  Report  and  Order 
and  Second  Order  on  Reconsideration. 

FonnNo.;N/A. 

Estimated  Annual  Burden:  3,048 
responses;  609,600  total  annual  hours; 
200  hours  per  respondent. 

Needs  and  Uses:  The  Commission  has 
issued  a  Report  and  Order  (CC  Docket 
96-128/  FCC  03-235).  In  this 
proceeding,  final  rules  are  adopted  that 
alter  current  payphone  compensation 
rules.  The  new  rules  place  the  liability 
to  compensate  payphone  service 
providers  (PSPs)  for  pajrphone- 
originated  calls  on  the  facilities-based 
long  distance  carriers  from  whose 
switches  such  calls  are  completed.  The 
new  rules  will  not  take  effect 
immediately.  Accordingly,  the  Order 
adopts,  on  an  interim  basis,  the  rules 
initially  adopted  in  the  Second  Order  on 
Reconsideration  until  the  new  rules 
become  effective.  Th»  interim  rules  have 
received  OMB  approval  as  of  11/14/ 


2003  ankl  are  now  effective,  but  the  final 
rules  h^e  not  yet  received  OMB 
approval.  The  Commission  will  publish 
anotherFederal  Register  notice  when  it 
seeks  O  AB  approval  of  the  final  rules. 

OMB  Control  No.:  3060-0710. 


Approval  date:  10/21/2003. 
Expir  ition  Date:  10/31/2006. 


OMB 
Expii 
Title: 


'olicy  and  Rules  Concerning  the 
Implementation  of  the  Local  Competiton 
Provisic  ns  in  the  Telecommunications 
Act  of  1  }96— CC  Docket  No.  96-98. 

Form  No.  :W A. 

Estim  ited  Annual  Burden:  1,052,693 
respons  !s;  1,134,050  total  annual  hoiu^; 
approxiinately  1-2  hours  per 
responcKnt. 

Need^  and  Uses:  The  Cominission 
adopted!  rules  and  regulations  to 
implement  parts  of  Sections  251  and 
252  thafl  affect  local  competition. 
Incumbent  local  exchange  carriers 
(LECs)  «e  required  to  offer 
interconnection,  unbundled  network 
elements,  transport  and  termination, 
and  wholesale  rates  for  certain  services 
to  new  entrants.  Incumbent  LECs  must 
price  such  services  at  rates  that  are  cost- 
based  and  just  and  reasonable  and 
providejaccess  to  right-of-way  as  well  as 
establisl  reciprocal  compensation 
arrangei^ents  for  the  transport  and 
termina  ion  of  telecommunications 
traffic. 

OMB  :ontrol  No.:  3060-0921. 

OMB  \pproval  date:  10/21/2003. 

Expir  tion  Date:  10/31/2006. 

Title:  Petitions  for  LATA  Boundary 
Modific  ition  for  the  Deployment  of 
Advanci  d  Services. 

Form  Vo.:N/A. 

Estimi  ited  Annual  Burden:  20 
respona  ss;  160  total  annual  hom^;  20 
hours  p(  r  respondent. 

Needs  and  Uses:  Bell  Operating 
Compan  ies  (BOCs)  that  petition  for 
LATA  b  )undary  modifications  to 
encoiuage  the  deployment  of  advanced 
service  on  a  reasonable  and  timely  basis 
are  requested  to  include  information  in 
accordance  with  specified  criteria.  The 
Commi^ion  will  use  this  information  to 
review  tne  petitions. 

Federal  Communications  Commission. 
Mariene  k.  Doitch,  <■  " 

Secretary^ 

[FR  Doc.  1)3-29759  Filed  11-28-03;  8:45  am] 
BILLING  «  OE  snz-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  Of  Public  infonnation 
Coliection(a)  Being  Submitted  to  OMB 
for  Review  and  Approval 

November  18,  2003. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  infonnation  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  foHailing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  oflhe  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  colFection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  31, 
2003.  ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  tbe  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov 
or  Kim  A.  Johnson,  Office  of 
Management  and  Budget  (OMB),  Room 
10236  NEOB,  Washington,  DC  20503, 
(202)  395-3562  or  via  the  Internet  at 
Kim_A  ._fohnson@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONrACT:  For 

additional  infonnation  or  copy  of  the 
information  collection(s)  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith^cc.gov. 
SUPPLEMENTARY  MFORMATKM: 

OMB  Control  Number:  3060-XXXX. 

Title:  Telecommunication  Relay 
Services  and  Speech-to-Speech  Services 
for  Individuals  with  Hearing  and  Speech 


Federal  Register /Vol.  68,  No.  230 /Monday,  December  1,  2003 /Notices 


67167 


Disabilities,  CC  Docket  No.  98-67 
(Second  Report  and  Order,  Order  on 
Reconsideration),  FCC  03-112. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  352. 

Estimated  Time  per  Response:  2  to  5.3 
hours. 

Frequency  of  Response: 
Recordkeeping;  Annual  and  on  occasion 
reporting  requirements. 

Total  Annual  Burden:  1,366  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  June  17,  2003, 
the  Commission  released  the  Second 
Report  and  Order,  ("Report  and 
Order"),  Order  on  Reconsideration,  In 
the  Matter  of  Telecommunication  Relay 
Services  and  Speech-to-Speech  Services 
for  Individuals  with  Hearing  and  Speech 
Disabilities,  CC  98-67,  FCC  03-112.  In 
the  Report  and  Order,  the  Commission 
establishes  new  rules  and  amends 
existing  rules  governing  TRS  to  further 
advance  the  functional  equivalency 
mandate  of  section  225.  The  Report  and 
Order  also  revises  the  requirements  for 
handling  emergency  calls.  In  the  Order 
on  Reconsideration,  the  Commission 
provides  clarify  requirements  for 
Commimication  Assistants,  the  speed  of 
answer  requirement  and  clarify  certain 
procedural  matters  regarding  TRS- 
related  information  to  improve  the 
usabihty  of  TRS  for  all  Americans.  On 
June  17,  2003,  the  Commission  also 
released  a  Notice  of  Proposed 
Rulemaking,  In  the  Matter  of 
Telecommunication  Relay  Services  and 
Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities,  CG  Docket  No.  03-123.  FCC 
03-112  that  proposed  rules  in  Section 
64.604(c)(5)(iii)  regarding  certification 
for  TRS  providers  to  be  eligible  for 
receiving  pa)mients  fi-om  the  Interstate 
TRS  Fimd  and  proposed  to  revise 
Section  64.605  of  the  Commission  rules. 
These  proposed  rules  are  also  seeking 
OMB  approval  for  the  new  collection 
associated  with  the  Second  Report  and 
Order,  Order  on  Reconsideration,  CC 
Docket  No.  98-67,  FCC  03-112. 

Federal  Ck)nununications  Coimnission. 
Marlene  H.  Dortch, 
Secretary. 
[PR  Doc.  03-29812  Filedll-2a-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  of  Public  InfomMlion 
Collection(s)  Being  Reviewad  by  the 
FMeral  Communicatlotis  Commiseion, 
Comments  Requested 

November  20,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  Pub.  L.  No.  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
nmnber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infopnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  January  30,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Conmiission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  fudith-B. Herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0395. 

Title:  The  ARMIS  USOA  Report 
(ARMIS  Report  43-02);  The  ARMIS 
Service  Quality  Report  (ARMIS  Report 


43-05);  and  the  ARMIS  Infrastructure 
Report  (ARMIS  Report  43-07). 

Report  Nos.:  ARMIS  43r-02,  ARMIS 
43-05,  and  ARMIS  43-07. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Responaents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  51. 

Estimated  Time  Per  Response:  5.7- 
844  hours. 
■  Frequency  of  Response:  Annual 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  21,004  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  USOA  Report 
provides  the  annual  results  of  the 
carriers'  activities  for  each  account  of 
the  Uniform  System  of  Accounts.  The 
Service  Quality  Report  provides  service 
quality  information  in  the  areas  of 
interexchange  access  service, 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
trunk  blockage,  and  total  switch 
downtime  for  price  cap  carriers.  The 
Infrastructure  Report  provides  switch 
deployment  and  capabilities  data.  The 
ARMIS  reports  are  being  revised  to 
further  implement  and  simplify  Phase  2 
of  the  ARMIS  reporting  requirements. 

OMB  Control  No.:  3060-0410. 

Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report. 

Form  Nos.:  FCC  Forms  495 A  and 
495B. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  192. 

Estimated  Time  Per  Response: 40 
hoius. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  7,680  hoiu^. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Forecast  of 
Investment  Usage  and  Actual  Usage  of 
Investment  Reports  are  needed  to  detect 
and  correct  forecast  errors  that  could 
lead  to  significant  misallocation  of 
network  plant  between  regulated  and 
non-regulated  activities.  FCC's  purpose 
is  to  protect  the  regulated  ratepayer 
from  subsidizing  the  non-regulated 
activities  of  rate  regulated  telephone 
companies.  Local  exchange  carriers  file 
the  annual  reports  based  on  study  areas. 

OMB  Control  No.:  3060-0496. 

Title:  The  ARMIS  Operating  Data 
Report. 

Report  No.:  ARMIS  43-08. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
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Number  of  Respondents:  55. 

Estimated  Time  Per  Response:  139 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement.  - 

Total  Annua]  Burden:  7,627  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  ARMIS 
Operating  Data  Report  collects  annual 
-Statistical  data  in  a  consistent  format 
that  is  essential  for  the  Commission  to 
monitor  growth,  usage  and  reliability. 
The  ARMIS  reports  are  being  revised  to 
further  implement  and  simplify  Phase  2 
of  the  ARMIS  reporting  requirements. 

OMB  Control  No. :  3060-05 1 1 . 

Title:  The  ARMIS  Access  Report. 

Report  No. :  ARMIS  43-04. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  84. 

Estimated  Time  Per  Response:  153 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  12,852  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  ARMIS  Access 
Report  is  needed  to  administer  the 
Commission's  accounting,  jurisdictional 
separations  and  access  charge  rule;  to 
analyze  revenue  requirements  and  rates 
of  return,  and  to  collect  financial  data 
from  Tier  1  incumbent  local  exchange 
carriers.  The  ARMIS  reports  are  being 
revised  to  further  implement  and 
simplify  Phase  2  of  the  ARMIS  reporting 
requirements. 

OMB  Control  No'.:  3060-0512. 

Title:  The  ARMIS  Annual  Summary 
Report. 

Report  No. :  ARMIS  43-01 . 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  119. 

Estimated  Time  Per  Response:  89 
hours. 

Frequency  of  Response:  Annual 
ref^rting  requirement. 

Total  Annual  Burden:  10,591  hoius. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  ARMIS  Annual 
Summary  Report  contains  financial  and 
operating  data  and  is  used  to  monitor 
the  incumbent  local  exchange  carrier 
industry  and  to  perform  routine 
analyses  of  cost  and  revenues  on  behalf 
of  the  Commission.  The  ARMIS  reports 
are  being  revised  to  further  implement 
and  simplify  Phase  2  of  the  ARMIS 
reporting  requirements. 

OMB  Control  No.:  3060-0513. 

Title:  The  ARMIS  Joint  Cost  Report. 

Report  No.:  ARMIS  43-03. 
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Type  I  if  Review:  Revision  of  a 
ciurentl; '  approved  collection. 

Respo  laents:  Business  or  ether  for- 
profit. 

Numb  ?r  of  Respondents:  85. 

Estim^tea  Time  Per  Response:  50 
hoxiis. 

Freqw  tncy  of  Response:  Annual 
reportin  ;  requirement. 

Total .  \nnual  Burden:  4.250  hours. 

Total .  \nnual  Cost:  N/A. 

Needs  and  Uses:  The  ARMIS  Joint 
Cost  Rep  ort  is  needed  to  administer  the 
Commisi  lion's  joint  cost  rules  (Part  64l 
and  to  analyze  data  in  order  to  prevent 
cross-su|isidization  of  non-regulated 
operations  by  the  regulated  operations 
of  Tier  Ijcarriers.  The  ARMIS  reports 
are  being  revised  to  further  implement 
and  simihfy  Phase  2  of  the  ARMIS 
reportinj  requirements. 

Federal  G  )niinunications  Commission. 

Marlene  1  [.  Dortch, 

Secretary. 

[FR  Doc.  1 13-29813  Filed  11-28-03;  8:45  am] 
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FEDER/  L  COMMUNICATIONS      ^ 

COMMISSION 

I 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Commei  its  Requested 

Novembei  19,  2003. 

SUMMARY :  The  Federal  Communications 
Commisi  ion,  as  part  of  its  continuing 
effort  to  1  educe  paperwork  burden 
invites  tlie  general  public  and  other 
Federal « gencies  to  take  this 
opportui  ity  to  comment  on  the 
followin  ;  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PR/  )  of  1995,  Public  Law  No.  104- 
13.  An  a;  ency  may  not  conduct  or 
sponsor  i  collection  of  information 
unless  it  displays  a  currently  valid 
control  E  umber.  No  person  shall  be 
subject  t(  I  any  penalty  for  failing  to 
comply  \  irith  a  collection  of  information 
subject  t(  •  the  Paperwork  Reduction  Act 
that  does  not  display  a  valid  control 
number.  Comments  are  requested 
concemi  ig  (a)  whether  the  proposed 
collectiofi  of  information  is  necessary 
for  the  proper  performance  of  the 
functioni  of  the  Commission,  including 
whether  he  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimate;  (c)  ways 
to  enhan  :e  the  quality,  utility,  and 
clarity  o  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collectio  1  of  information  on  the 
responde  nts,  including  the  use  of 
automate  d  collection  techniques  or 
other  for  ns  of  information  technology. 


DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
^  submitted  on  or  before  January  30,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should  - 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  1-A804, 445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s],  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  306Q-0771. 

Title:  Section  5.61,  Procedure  for 
Obtaining  a  Special  Temporary 
Authorization  in  the  Experimental 
Radio  Service. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities;  Not-for-profit 
institutions;  and  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  500. 

Estimated  Time  pei  Response:  1-2 
hrs.  for  small  installations;  3-4  hrs.  for 
large  installations. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  500  hours. 
-Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
may  issue  a  special  temporary  authority 
(STA)  under  47  CFR  Part  5  of  the  rules 
in  cases  where  a  need  is  shown  for 
operation  of  an  authorized  station  for  a 
limited  time  only,  in  a  manner  other 
than  that  specified  in  the  existing 
authorization,  but  does  not  conflict  with 
the  Commission's  rules.  A  request  for 
STA  may  be  filed  as  an  informal 
application. 

OMB  Control  Number:  3060-0953. 

Title:  Wireless  Medical  Telemetry 
Service  (ET  Docket  No.  99-255). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities;  Not  for  profit  institutions. 

Number  of  Respondents:  1 
respondent;  2,500  responses. 

Estimated  Time  per  Response:  1  to  4 
hours  depending  upon  installation  size. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement;  and  Third  party 
disclosiue. 
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Total  Annual  Burden:  10.000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
allocated  spectrum  and  established 
rules  for  a  "Wireless  Medical  Telemetry 
Service"  that  allows  potentially  life 
critical  equipment  to  operate  in  an 
interference-protected  basis.  Medical 
telemetry  equipment  is  used  in 
hospitals  and  health  care  facilities  to 
transmit  patient  measurement  data  such 
as  pulse  and  respiration  rate  to  a  nearby 
receiver,  permitting  greater  patient 
mobility  and  increase  comfort. 
Federal  Communications  Commission. 
Mariene  H.  Dortch, 
Secretary. 
[FR  Doc.  03-29814  Filed  11-28-03;  8:45  am] 

BHJJNG  CODE  6n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  hiformaUon 
Coitection<8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

November  19,  2003. 

SUHMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Public  Law  No.  104- 
13.  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
tmless  it  displays  a  currently  valid 
control  number.  No  person  shall  be 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
that  does  not  display  a  valid  control 
number.  Comments  are  requested 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Conmussion's  burden  estimate;  (c}  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  January  30,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1— 
C804. 445  12th  Street,  SW..  Washington. 
DC  20554  or  via  the  Internet  to  Judith- 
B.Hefman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OhfB  Control  No.:  3060-0804. 

Title:  Universal  Service — ^Health  Care 
Providers  Universal  Service  Program. 

Fonn  Nos.:  FCC  Forms  465,  466,  466- 
A  and  467. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  12,800 
respondents;  14.400  responses. 

Estimated  Time  Per  Response:  1.5-2.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosxire  requirement. 

Total  Annual  Burden:  16,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission  is 
considering  changes  to  the  Rural  Health 
Care  universal  support  mechanism  in  a 
pending  Order.  These  potential  changes 
could  affect  the  respondent  pool.  The 
Commission  is  anticipating  the 
possibility  of  adjusting  the  total  annual 
responses  and  burden. 

OMB  Control  No.:  3060-0942. 

Title:  Access  Charge  Reform,  Price 
Cap  Performance  Review  for  Local 
Exchange  Carriers,  Low- Volume  Long 
Distance  Users,  Federal-State  Joint 
Board  on  Universal  Service. 

Form  No.  .N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  108. 

Estimated  Time  Per  Response:  2-20 
hours. 

Frequency  of  Response:  Annual  and 
quarterly  reporting  requirements, 
recordkeeping  requirement,  and  third 
party  disclosure  requirement. 

Total  Annual  Burden:  6,677  hours. 

Total  Armual  Cost:  WA. 

Needs  and  Uses:  Commission  rules 
implemented  the  Coalition  for 
Affordable  Local  and  Long  Distance 
Services  (CALLS)  propos^,  which 
resolves  major  outstanding  issues 
concerning  access  charges;  the  NPRM 


addressed  implicit  universal  service 
support  in  access  charges,  the  X-factor 
remand,  the  Low- Volume  Long-Distance 
Users  NOI,  and  on  geographic^y 
deaveraging  SLC's  and  the  next 
scheduled  price  cap  performance 
review.  The  Commission  is  seeking 
extension  (no  change)  to  this 
information  collection  in  order  to  obtain 
the  three  year  clearance. 

OMB  Control  No.:  3060-0999. 

Title:  Exemption  of  Public  Mobile 
Service  Phones  from  the  Hearing  Aid 
Compatibility  Act. 

Form  No.;  N/A. 

Type  of  Review:  Revision  of  a 
currMitly  approved  collection. 

Respondents:  Individuals  or 
households  and  business  or  other  for- 
profit. 

Number  of  Respondents:  965. 

Estimated  Time  Per  Response^  4 
hotirs. 

Frequency  of  Response:  Biennial 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Aimual  Burden:  16.299  hours. 

Total  Aimual  Cost:  N/A. 

Needs  and  Uses:  In  a  Report  and 
Order,  the  Commission  modified  the 
exemption  for  telephones  used  with 
public  mobile  services  from  the 
requirements  of  the  Hearing  Aid 
Compatibility  Act  of  1988  (HAC  Actj. 
The  Order  requires  digital  wireless 
phone  manufacturers  and  service 
providers  to  make  certain  digital 
wireless  phones  capable  of  effective  use 
with  hearing  aids. 

OMB  Control  No.:  3060-0600. 

Title:  Application  to  Participate  in  an 
FCC  Auction. 

Form  No.:  FCC  Form  175. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
state,  local  or  Mbal  governments. 

Number  of  Respondents:  1 1 ,000. 

Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

roto7  Annual  Burden:  16,500  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  information 
collected  will  be  used  by  the 
Conunission  to  determine  if  the 
applicant  is  legally,  technically  and 
financially  qualified  to  participate  in  an 
FCC  auction.  In  addition,  if  the 
applicant  applies  for  status  as  a 
particular  type  of  auction  participant 
pursuant  to  the  Commission's  rules,  the 
Commission  will  use  the  information  to 
determine  if  the  applicant  is  eligible  for 
the  status  requested.  The  Commission's 
auction  rules  and  requirements  are 
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designed  to  ensure  that  the  competitive 
bidding  process  is  limited  to  serious 
qualified  applicants  and  to  deter 
possible  abuse  of  the  bidding  and 
licensing  process.  Contemplated 
revisions  to  the  current  FCC  Form  175 
would  revise  the  format  for  collecting 
information  and  incorporate  in  FCC 
Form  175  information  previously 
collected  in  attachments.  The 
Commission  also  contemplates 
integrating  ownership  information 
collected  on  the  FCC  Form  175  with 
ownership  information  collected  in 
other  forms  in  order  to  reduce  the  need 
for  applicants  to  file  duplicative 
information.  The  preceding  estimated 
time  per  response  reflects  the 
incorporation  of  previously  separate 
information  collections  and  is  an 
average  that  will  depend  in  part  on 
whether  the  applicant  has  previously 
submitted  ownership  information  on 
other  integrated  forms.  The  Commission 
plans  on  using  this  information  for  all 
upcoming  auctions  and  re-auctions. 

0^a  Control  No.:  3060-0799. 

Title:  FCC  Ownership  Disclosure 
Information  for  the  Wireless 
Telecommunications  Bureau. 

Form  No.:  FCC  Form  602. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  governments. 

Number  of  Respondents:  3,000. 

Estimated  Time  Per  Response:  1.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  3,000  hours. 

Total  Annual  Cost:  $450,000. 

Needs  and  Uses:  The  FCC  Form  602 
is  being  revised  to  request  additional 
information  concerning  if  it's  a 
proposed  filing  and  a  possible  option  to 
delete  the  filing.  The  data  collected  on 
this  form  included  the  FCC  Registration 
Numbers  for  the  applicant,  any  related 
FCC  regulated  businesses  of  the 
applicant/licensee,  disclosable  interest 
holders  and  any  related  FCC  regulated 
businesses  Hi  disclosable  interest 
holders.  These  data  elements  will  not  be 
displayed  to  the  public.  FCC  Form  602 
consists  of  a  main  form  and  associated 
schedule(s)  for  technical  information. 
Filers  will  use  multiple  copies  of  FCC 
Form  602  as  needed  to  list  each  direct 
and  indirect  owner  and  associated 
information. 

OMB  Control  No.:  3060-0798. 
-    Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 

Form  No.:  FCC  Fonn  601. 


Type  o/fleWeM';  Revision  of  a 
current  y  approved  collection. 

Resp  mdents:  Individuals  or 
househ  )lds,  business  or  other  for-profit, 
not-for-  profit  institutions,  and  state, 
local  oi  tribal  governments. 

Num  )er  of  Respondents:  250,520. 

Estin  ated  Time  Per  Response:  1.25 
hours. 

Freqi  ency  of  Response:  On  occasion 
reportii  ig  requirement  and  third  party 
disclosi  u-e  requirement. 

Total  Annual  Burden:  219,205  hours. 

Total  Annual  Cost:  $50,104,000. 

Need  j  and  Uses:  The  Wireless 
Telecor  ununications  Bureau  adopted  on 
Octobe;  16,  2003  and  released  on 
Novem  ler  4,  2003,  Allocations  and 
-Service  Rules  for  the  71-76  GHz,  81-86 
GHz  an  d  92-95  GHz  Bands,  pursuant  to 
Parts  i;  and  101.  There  is  no  change  in 
the  esti:  nated  average  burden  and 
numbei  of  respondents  at  this  time  as  it 
is  unkn  jwn  as  to  how  many  additional 
responc  ents  may  partake  in  this 
"Millin  eter  Wave"  spectrum.  The  FCC 
Form  61 II  is  a  consolidated,  multi-part 
applica  ion  or  "long  form"  for  market- 
based  li  censing  and  site-by-site 
licensii  g  in  the  Universal  Licensing 
System  (ULS). 

OMB  Control  No. :  3060-0895. 
rif7e:  Numbering  Resource 
Optimi;  ;ation,  CC  Docket  No.  99-200. 
Form  No.:  FCC  Form  502. 

Type  o/flevievv;  Revision  of  a 
current  y  approved  collection. 

Respi  mdents:  Business  or  other  for- 
profit  a  id  state,  local  or  tribal 
govemi  lents. 

Num>  >er  of  Respondents:  5,400. 

Estin  ated  Time  Per  Response:  1-40 
hoiu-s. 

Freqi  enCy  of  Response:  On' occasion, 
semi-ai  nual,  and  one-time  reporting 
require!  nents,  recordkeeping 
require!  nent  and  third  party  disclosure 
require]  nent. 

Total  Annual  Burden:  181,890  hours. 

Total  Annual  Cost:  $7,859,000. 

Need ;  and  Uses:  The  FCC  Form  502 
is  being  revised  to  change  the  period  for 
phone  I  lumbers  held  for  specific  end 
users  oj  customers  classified  as  reserved 
numbei  s  from  45  day  to  180  days.  This 
change  n  the  form  instructions  will  be 
in  the  L  tilization  and  Forecast  forms  in 
the  usai  le  categories. 

Federal  I  Communications  Commission. 

Marlene  H.  Dortch, 

Secretar '. 

[PR  Doc.  03-29815  Filed  11-28-03;  8:45  am] 

BILUNG  CbOt  S712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Hokiing  Companies 

The  notifica^ts  listed  below  have 
applied  under  the  Change  in  Bank  ' 

Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  1^,  2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Patrick  Wilder,  Managing  Examiner) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Norman  Wirkler,  Carbondals, 
Colorado;  to  acquire  voting  shares  and 
Norman  Wirkler;  Mary  Wirkler, 
Colorado  Spring,  Colorado;  Helen 
Wirkler,  Dallas,  Texas;  and  Loma 
Mowat,  Burr  Ridge,  Illinois;  acting  in 
concert  to  acquire  additional  voting 
shares  of  Gamavillo  Bank  Corporation, 
Gamavillo,  Iowa,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Gamavillo  Savings  Bank,  Garnavillo, 
Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-29781  Filed  11-28-03;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  23, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1 .  Citizens  Banking  Corporation, 
Frostproof,  Florida;  to  acquire  12.63 
percent  of  the  voting  shares  of  American 
Banking  Corporation,  Lake  Wales, 
Florida,  and  thereby  indirectly  acquire 
American  Bank  and  Trust  Company, 
Lake  Wales,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Okmulgee  Corporation, 
Okmulgee,  Oklahoma;  to  acquire  12.65 
percent  of  the  voting  shares  of 
Coffeyville  Bancorp,  Inc.,  and  thereby 
indirectly  acquire  CSB  Bancorp,  Inc., 
and  Community  State  Bank,  all  of 
Coffeyville,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  24,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  03-29780  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Practices  To  Improve  Training  Skills  of 
Home  Visitors 


Announcement  Type:  New. 


Funding  Opportunity  Number:  PA 
04053. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93 . 1 36. 

Key  Dates: 

Letter  of  Intent  Deadline:  December 
31,2003. 

Application  Deadline:  February  19, 
2004. 

I.  Funding  Opportunity  Description 

Authority:  This  program  is  authorized 
under  section  391  (a)of  the  Public  Health 
Service  Act  (42  U.S.C.  280b  (a)),  as  amended. 

Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  cooperative  agreement 
program  to  conduct  a  systematic 
examination  of  the  impact  of  home 
visitor  training  and  factors  related  to  the 
implementation  (j.e.,  competency  of 
visitors  providing  services,  adequate 
coverage  of  content  according  to  a  pre- 
specified  protocol)  of  an  existing 
efficacious  or  effective  home  visiting 
program  on  family  outcomes  of  child 
maltreatment  and  risk  behaviors  for 
youth  violence  (e.g.,  poor  parent-child 
relations;  harsh,  lax,  or  inconsistent 
discipline).  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Injury  and  Violence  Prevention. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC):  Conduct  a  targeted  program  of 
research  to  reduce  injury-related  death 
and  disability. 

Research  Objectives 

Home  visiting  programs  to  assist  at- 
risk  families  have  existed  for  more  than 
a  century  and  are  widespread 
throughout  the  United  States  and 
Em-ope  (United  States  General 
Accoimting  Office,  1990).  Home-based 
programs  have  been  reported  to  be 
effective  in  preventing  child 
maltreatment  (Guide  to  Community 
Preventive  Services,  2002;  MacLeod  & 
Nelson,  2000;  Roberts,  1997;  Thornton 
et  al.,  2000)  and  have  been 
recommended  as  a  child  maltreatment 
prevention  strategy  (Guide  to 
Commimity  Preventive  Services,  2002). 
In  addition,  evaluations  have  suggested 
that  home  visiting  programs  may 
positively  impact  children's  physical 
health  and  well-being  {e.g.,  Bidgood  & 
van  de  Sande,  1990;  United  States 
General  Accounting  Office,  1990).  The 
literatvire  suggests  home  visiting  is  a 
promising  strategy  to  promote  healthy 
family  relationships  and  children's 
social,  cognitive  and  character 


development,  thereby  decreasing 
children's  risk  for  subsequent  youth 
violence  and  delinquency  (Thornton, 
Craft,  Dahlberg,  Lynch,  &  Baer,  2000). 

However,  effects  of  home  visiting  can 
be  modest  or  short-lived  (MacLeod  & 
Nelson,  2000;  Bidgood  &  van  de  Sande, 
1990;  Roberts,  1997),  and  the  relative 
effectiveness  of  home  visiting  at 
preventing  child  maltreatment  varies 
widely  with  the  particular  program 
being  evaluated  (Chaffin,  2001;  Gomby, 
Culross,  &  Behrman,  1999;  MacLeod  & 
Nelson,  2000;  MacMillan,  MacMillan. 
Offord,  Griffith,  &  MacMillan.  1994; 
Guterman,  1997).  For  most  home 
visiting  programs,  information  on  the 
quality  and  implementation  of  services 
is  limited,  if  not  altogether  lacking, 
suggesting  the  need  to  systematically 
examine:  (1)  training  of  service 
providers  and  (2)  program 
implementation,  as  these  variables  may 
be  key  to  home  visiting's  effectiveness. 

Recommendations  to  improve  the 
effectiveness  of  home  visiting  programs 
frequently  include  improved  training, 
implementation,  and  quality  and 
structure  of  services  (e.g.,  Gomby  et  al., 
1999;  Roberts.  1997;  United  States   , 
General  Accounting  Office,  1990). 

Research  funded  under  this 
aimouncement  is  expected  to  address 
one  of  two  research  questions: 

(1)  Do  performance  criteria  measures; 
fidelity  measures,  or  other  training 
practices  (separately  or  together) 
improve  staff  performance  and  family 
outcomes  in  home  visiting  programs? 
Performance  criteria  measures  require 
trainees  to  demonstrate  mastery  of  skills 
to  pre-determined  standards.  Fidelity 
measures  require  that  those  standank 
are  maintained  during  follow-up 
observations,  with  retraining  as  needed 
to  maintain  the  standards.  Family 
outcomes  relevant  to  this  project  would 
necessarily  include  but  are  not  limited 
to  incidents  of  child  maltreatment, 
parenting  behaviors,  and  children's 
behavioral,  emotional,  and  cognitive 
adjustment. 

(2)  What  training  practices  improve  or 
enhance  paraprofessionals'  performance 
compared  to  professionals'  performance 
and  family  outcomes  in  home  visiting 
programs?  Paraprofessionals  are 
individuals  without  advanced  training 
in  the  fields  of  mental  health  or 
medicine,  such  as  peer  mentors  whereas 
professionals  are  individuals  with 
advanced  training  in  the  fields  of  mental 
health  or  medicine,  such  as  master's 
level  social  workers,  psychologists, 
nurses,  etc. 

If  a  grantee  chooses  to  respond  to  both 
questions,  two  separate  applications 
should  be  submitted. 
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Funding  Priority 

Public  comments  on  the  proposed 
Funding  Priority  are  not  being  solicited 
due  to  insufBcient  time  prior  to  the 
funding  date.  Funding  Priorities  will  be 
given  to  programs  that  address  one  of 
the  researchquestions,  provide 
evidence  of  an  existing  home  visiting 
program,  and  are  consistent  with  the 
CDC  NCDPC  Injury  Research  Agenda 
(httpj/www.  cdc.gov/ncipc] . 

Funding  Preferences 

Funding  preference  will  be  given  to 
proposals  that: 

•  Provide  more  stringent  and  rigorous 
evaluation  designs,  and  provide 
evidence  of  the  capacity  to  develop  a 
research  design  and  methodology.  A 
plan  must  be  provided  to  evaluate  the 
independent  and  combined  impact  of 
various  factors  related  to  training  and 
program  implementation  on  family 
outcomes. 

•  Demonstrate  expertise  in 
development  and  evaluation  of 
preventive  interventions  for  child 
maltreatment  or  youth  violence. 

•  Provide  evidence  of  the  efficacy  or 
effectiveness  of  an  existing  home 
visiting  program  for  the  prevention  of 
child  maltreatment  and/or  risk 
behaviors  for  youth  violence. 

•  Include  plans  for  ensuring  that  the 
project  is  carried  out  as  designed  and 
the  target  community  or  population 
receives  or  has  access  to  the 
intervention  (i.e.,  program  exposure). 

•  Provide  a  data  analysis  plan  that  is 
appropriate  to  research  design  and 
hypotheses,  the  intervention,  and  data 
collection  measures.  Plan  must 
anticipate  and  evaluate  the  effect  of 

-  threats  to  the  internal  and  external 
validity  of  the  specified  research  design. 

•  Target  traditionally  underserved 
communities. 

Activities 

Awardee  activities  for  this  program 
are  as  follows: 

1.  Develop  and  finalize  the  research 
design  and  methodology,  data  collection 
measures,  methods,  analyses,  and  - 
disseminate  the  study  results  through 
publications  and  presentations. 

2.  Obtain  approval  of  the  study 
protocol  by  the  recipient's  local  IRB. 
Collaborate  with  CDC  in  the 
development  of  a  research  protocol  for 
CDC  Institutional  Review  Board  (IRB) 
review. 

3.  Develop  a  standardized  established 
protocol  (e.g.,  manual)  for  the  delivery 
of  services  to  clients  in  their  homes  that 
allows  for  dociunentation  of  the  natiu-e 
and  quality  of  th^  services  delivered. 
The  proposed  interventions  of  the  home 


visiting  protocol  must  reflect  cultural 
sensitiv  ty  and  responsiveness. 

4.  Pre  i^ide  and  evaluate  a  curriculum 
for  the  t  raining  of  home  visitors  that 
allows  fjr  the  examination  of  the  impact 
of  differ  3nt  training  practices  on 
trainees  skill  and  knowledge 

acquisit  on,  competence,  and  delivery  of 
services ,  The  various  training 
compon  ents  or  practices  may  be  tested 
as  a  pac  cage,  but  should  allow  for 
dismanfling  of  the  individual  effects  of 
each  component  and  should  include 
documentation  of  training.  The  design 
should  include  adequate  assessment 
and  control  for  the  pre-training 
characteristics  of  trainees,  including 
trainees!  personal  attributes,  knowledge, 
skills,  aj  id  abilities. 

5.  Col  ect  data  on  program 
implem  sntation.  This  may  include 
direct  o  )servation  of  staff  performance, 
supervii  or  ratings,  and  additional 
indirect  measures. 

6.  Col  ect  data  on  the  costs  of  training 
and  imp  lementation  of  the  home 
visitatio  a  program. 

7.  Coi  duct  one  site  visit  to  meet  with 
CDC  sta  f  in  Atlanta  on  an  annual  basis. 

8.  Coi  iplete  all  required  reports  as 
specifiei  1  under  'Reporting 
Require:  nents'. 

In  a  c(  (operative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  m(  initoring. 

CDC  1  ictivities  for  this  program  are  as 
follows: 

1.  Pro  /ide  scientific  and 
program  matic  consultation.  CDC  will 
collabor  ite  with  project  staff  on 
decisior -analyses,  research  design  and 
method(  tlogy,  data  collection  and 
analyse! ,  programmatic  issues,  and 
dissemii  lation  of  the  study  results  in 
publical  ions  and  presentations. 

2.  Ass  ist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Joard  (IRB)  review  by  all 
coopera  ing  institutions  participating  in 
the  resei  irch  project.  The  CDC  IRB  must 
review  e  nd  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  th<  research  project  is  completed. 

3.  CDl  ]  staff  will  monitor  and  review 
scientifi :  and  operational 

accomp  ishments  of  the  project  through 
conferei  ce  calls,  site  visits,  and  review 
of  techn  ical  reports. 

n.  Awai  d  Information 

Type  I  )f  Award:  Cooperative 
Agreemi  int.  CDC  involvement  in  this 
program  is  listed  in  the  Activities 
section  i  ibove. 

Fiscal  Year  Funds:  FY  2004. 

Appn  ximate  Total  Funding: 
$500,00  ». 


Approximate  Number  of  Awards: 
Two. 

Approximate  Average  Award: 
$250,000. 

F7oor  of  Award  Range:  $250,000. 

Ceiling  of  Award  Range:  $250,000. 

Anticipated  Award  Date:  September 
1,2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  Five  years. 

Throughout  the  project  period,  CDC's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

m.  Eligibility  Information 

1.  Eligible  applicants:  Applications 
may  be  submitted  by  public  and 
nonprofit  private  and  for  profit 
organizations  and  by  governments  and 
their  agencies,  such  as: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  For  profit  organizations. 

•  Small,  minority,  women-owned 
businesses. 

•  Universities. 

•  Colleges. 

_  •  ReseMch  institutions. 

•  Hospitals. 

•  Community-based  organizations. 

•  Faith-based  organizations. 

•  Federally  recognized  Indian  tribal 
governments. 

•  Indian  tribes. 

•  Indian  tribal  organizations. 

•  State  and  local  governments  or  their 
Bona  Fide  Agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands. 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

•  Political  subdivisions  of  States  (in 
consultation  with  States). 

A  Bona  Fide  Agent  is  an  agency/ 
organization  identified  by  the  state  as 
eligible  to  submit  an  application  under 
the  state  eligibility  in  lieu  of  a  state 
application.  If  you  are  applying  as  a 
bona  fide  agent  of  a  state  or  local 
government,  you  must  provide  a  letter 
from  the  state  or  local  government  as 
documentation  of  your  status.  Place  this 
documentation  behind  the  first  page  of 
your  application  form. 

2.  Cost  Sharing  or  Matching:  Matching 
fimds  are  not  required  for  this  program. 

3.  Other  Eligibility  Requirements:  If 
your  application  is  incomplete  or  non- 
responsive  to  the  requirements  listed 
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below,  it  will  not  be  entered  into  the 
review  process.  You  will  be  notified  that 
your  application  did  not  meet  the 
submission  requirements.  The  following 
applicant  requirements  are: 

•  A  principal  investigator  who  has 
documented  prior  training  and 
experience  in  conducting  efficacy  and 
effectiveness  trials. 

•  A  principal  investigator  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

•  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  violence 
prevention  research  in  peer-reviewed 
joiunals. 

•  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities, 
which  will  ensure  implementation  of 
the  proposed  activities. 

•  The  requested  funding  amoimt 
should  not  be  greater  than  the  ceiling  of 
the  award  range. 

•  It  is  especially  important  to  include 
an  abstract  that  reflects  the  project's 
focus,  because  the  abstract  will  be  used 
to  help  determine  the  responsiveness  of 
the  application. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

4.  Individuals  Eligible  To  Become 
Principal  Investigators:  Any  individual 
with  the  skills,  knowledge,  and 
resources  necessary  to  carry  out  the 
proposed  research  is  invited  to  work 
with  their  institution  to  develop  an 
application  for  support.  Individuals 
from  underrepresented  racial  and  ethnic 
groups  as  well  as  individuals  with 
disabilities  are  always  encouraged  to 
apply  for  CDC  programs. 

IV.  Application  and  Submission 
Information 

1 .  Address  To  Request  Application 
Package 

To  apply  for  this  funding  opportunity, 
use  application  form  PHS  398  (OMB 
ntmiber  0925-0001  rev.  5/2001).  Forms 
and  instructions  are  available  in  an 
interactive  format  on  the  CDC  Web  site, 
at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 

Forms  and  instructions  are  also 
available  in  an  interactive  format  on  the 
National  histitutes  of  Health  (NIH)  Web 
site  at  the  following  Internet  address: 
http://gnmts.nih.gov/grants/funding/ 
phs398/phs398.html. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty    . 


accessing  the  forms  online,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff 
at:  770-488-2700.  Application  forms 
can  be  mailed  to  you. 

2.  Content  and  Form  of  Application 
Submission 

Letter  of  Intent  (LOI) 

CDC  requests  that  you  send  a  LOI  if 
you  intend  to  apply  for  this  program. 
Although  the  LOI  is  not  required,  not 
binding,  and  does  not  enter  into  the 
review  of  your  subsequent  application, 
your  LOI  will  be  used  to  gauge  the  level 
of  interest  in  this  program,  and  to  allow 
CDC  to  plan  the  application  review. 
Your  LOI  must  be  written  in  the 
following  format: 

•  Maximum  number  of  pages:  Two. 

•  Font  size:  12-point  unreduced. 

•  Single  spaced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  One  inch  page. 

•  Printed  only  on  one  side  of  page. 

•  Written  in  English,  avoid  jargon. 
Your  LOI  must  contain  the  following 

information: 

•  Descriptive  title  of  the  proposed 
research. 

•  Name,  address,  e-mail  address,  and 
telephone  nimiber  of  the  Principal 
Investigator. 

•  Names  of  other  key  personnel. 

•  Participating  institutions. 

•  Number  and  title  of  this  Program 
Annoimcement  (PA). 

Application 

Follow  the  PHS  398  application 
instructions  for  content  and  formatting 
of  your  application.  For  further 
assistance  with  the  PHS  398  application 
form,  contact  Grantslnfo,  Telephone 
(301)  435-0714,  E-mail: 
GrantsInfo@nih.gov.  The  Program 
Annoimcement  Title  and  number  must 
appear  in  the  application. 

You  must  include  a  research  plan 
with  your  application.  The  research 
plan  should  be  no  more  than  25  pages. 

Your  application  will  be  evaluated  on 
the  criteria  listed  under  Section  V. 
Application  Review  Information,  so  it  is 
important  to  follow  them,  as  well  as  the 
Research  Objectives  and  the 
Administrative  and  National  Policy 
Requirements  (AR's),  in  laying  out  your 
research  plan. 

Your  research  plan  should  address 
activities  to  be  conducted  over  the 
entire  project  period.  The  research  plan 
should  consist  of  the  following 
information: 

1.  Abstract.  It  is  especially  important 
to  include  an  abstract  that  reflects  the 
project's  focus,  because  the  abstract  will 


be  used  to  help  determine  the 
responsiveness  of  the  application. 

2.  Program  Goals  andObjectives. 
Describe  the  goals  and  objectives  the 
proposed  research  is  designed  to 
achieve  in  the  short  and  long  term. 
Specific  research  questions  and 
hypotheses  should  be  included. 

3.  Program  Participants.  Provide  a 
justification  and  description  of  the 
specific  population  of  families  targeted, 
including  the  demographic  and 
geographic  characteristics  of  the 
community  and/or  neighborhood  in 
which  the  intervention  will  take  place. 
In  addition,  the  proposal  should  provide 
evidence  that  the  recipient  has  the 
capacity  and  conununity  support 
necessary  to  successfully  evaluate  the 
training  component  of  the  home  visiting 
program.  Describe  how  the  study 
sample(s)  is  defined.  A  description  of 
how  recruitment,  retention  and  referral 
of  participants  wUl  be  handled  should 
also  be  included. 

4.  Intervention.  Describe  the  proposed 
strategies  or  components  of  the  plan  for 
implementing  the  research.  This  should 
include  a  description  of  the  training  and 
intervention  components  (including 
training  criteria  and  how  'fidelity  of 
training  and  the  home-visiting  program 
will  be  assessed),  and  procedures. 

5.  Evaluation  Design.  Describe  the 
proposed  design;  methods  and  analysis 
plan  for  assessing  the  efficacy  or 
effectiveness  of  the  existing  home- 
visiting  program.  The  specific  type  of 
research  method  chosen  should  reflect 
the  hattu«  of  the  intervention, 
feasibility,  and  ethical  ccmsiderations. 
Potential  threats  to  the  validity  of  the 
study  should  be  described  along  with 
how  such  threats  will  be  recognized  and 
addressed.  The  status  of  all  necessary 
measurement  instruments  should  be 
described  and  include  direct  and 
indirect  measures  of  child  maltreatment 
and  youth  violence  and/or  risk  for  youth 
violence.  If  any  materials  are  not  extant, 
the  methods  and  time  frame  for  measure 
development,  pilot  testing,  and 
validation  should.be  given.  For  data 
collected  from  archival  records  [e.g., 
CPS  records,  school  records,  etc.)  the 
proposal  should  discuss  issues  of 
accessibility,  reliability,  and  validity  of 
those  data. 

6.  Project  Management.  Provide 
evidence  of  the  expertise,  capacity,  and 
support  necessary  to  successfully 
implement  and  evaluate  the  impact  of 
the  program.  Each  existing  or  proposed 
staff  position  for  the  project  should  be 
described  by  job  title,  function,  general 
duties,  level  of  eff'ort,  and  allocation  of 
time.  Management  operation  principles, 
structure,  and  organization  should  also 
be  noted. 
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7.  Collaborative  Efforts.  List  and 
describe  the  ciirrent  and  proposed 
collaborations  with  government,  health, 
or  youth  agencies,  community-  or  faith- 
based  organizations,  minority 
organizations,  and  other  researchers. 
Include  letters  of  support  and 
memoranda  of  understanding  that 
specify  the  nature  of  past,  present,  and 
proposed  collaborations,  and  the 
products/services/activities  that  will  be 
provided  by  and  to  the  applicant. 

8.  Data  Sharing  and  release:  Describe 
plans  for  the  sharing  and  release  of  data 
(See  AR-25  for  additional  information). 

9.  Project  Budget:  Provide  a  detailed 
budget  for  each  activity  undertaken, 
with  accompanying  justification  of  all 
operating  expenses  that  is  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project.  This 
announcement  does  not  use  the 
modular  budget  format. 

You  are  required  to  have  a  Duifand 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  Your  DUNS 
number  must  be  entered  in  item  11  of 
the  face  page  of  the  PHS  398  application 
form.  The  DUNS  number  is  a  nine-digit 
identification  number,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  is  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  www.dunandbradstreet.com  or 
call  1-866-TO5-5711.  For  more 
information,  see  the  CDC  Web  site  at 
http://www.cdc.gov/od/pgo/funding/ 
pubcommthtm. 

3.  Submission  Dates  and  Times 

LOI  Deadline  Date:  December  31 , 
2003. 

Application  Deadline  Date:  February 
19,  2004. 

Explanation  Qf  Deadlines:  ' 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  eastern  time  on  the  deadline 
date.  If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
due  to:  (1)  Canier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natiuBl  disasters,  you  will  be 
given  the  opportunity  to  submit 
documentation  of  the  carriers  guarantee. 
If  the  documentation  verifies  a  carrier 
problem.  CDC  will  consider  the 
iqpplication  as  having  been  received  by 
the  deadline. 
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This  i  nnouncement  is  the  definitive 
guide  oi  I  application  submission 
address  and  deadline.  It  supersedes 
informa  ion  provided  in  the  application 
instruct  ons.  If  your  application  does 
not  mee  the  deadline  above,  it  will  not 
be  eligil  le  for  review,  and  will  be 
discard*  d.  You  will  be  notified  that 
your  ap  ilication  did  not  meet  the 
submiss  on  requirements. 

CDC  T^ill  not  notify  you  upon  receipt 
of  your  application.  If  you  have  a 
questioE  about  the  receipt  of  your 
applicat  on,  first  contact  your  courier.  If 
you  still  have  a  question,  contact  the 
PGO-TI^  staff  at:  770-488-2700.  Before 
calling,  please  wait  two  to  three  days 
after  thejapplication  deadline.  This  will 
allow  time  for  applications  to  be 
processad  and  logged. 

4.  Interg  jvernmental  Review  of 
Applical  ions 

Execu  ive  Order  12372  does  not  apply 
to  this  p  ogram. 

5.  Fundi  [ig  Restrictions 

Restrii  tions,  which  must  be  taken  into 
account  ivhile  writing  your  budget,  are 
as  foUov  s:  None. 

If  you  ire  requesting  indirect  costs  in 
your  bu(  get,  you  must  include  a  copy 
of  your  i  idirect  cost  rate  agreement.  If 
your  indirect  cost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  ( tf  age. 

6.  Other  Submission  Requirements 

LDI  Si  bmission  Address:  Submit  your 
LOI  by  e  cpress  mail  delivery  service, 
fax,  or  e-  mail  to:  Robin  Forbes,  Centers 
for  Disea  se  Control  and  Prevention, 
National  Center  for  Injury  Prevention 
and  Control,  4770  Buford  Hwy,  NE., 
MailstonK-62,  Atlanta,  GA  30341, 
Phone:  7  70-488-4037,  Fax:  770-488- 
1662,  E-i  aail:  CIPERT@cdc.gov. 

Applic  ation  Submission  Address: 
Submit  1 18  original  and  five  copies  of 
your  app  lication  by  mail  or  express  mail 
delivery  service  to:  Technical 
Information  Management-PA#  04053, 
CDC  Procurement  and  Grants  Office, 
2920  Brakidywine  Road,  Atlanta,  GA 
30341. 

Appli(  ations  may  not  be  submitted 
electron]  :ally  at  this  time. 

V.  Appli  :ation  Review  Information 

1.  Critentt 

You 
of 

the  aco 
identified 
agreemei  tt 
must 
stated  in 


ai3 


required  to  provide  measures 
eness  that  will  demonstrate 
:o]  aplishment  of  the  various 
objectives  of  the  cooperative 
Measures  of  effectiveness 
to  the  performance  goals 
the  "Purpose"  section  of  this 
announo  ;ment.  Measures  must  be 
objective  and  quantitative,  and  must 


'  effect!  ireness 


:  reh  te 


measure  the  intended  outcome.  These 
measures  of  efiisctiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

The  goals  of  CDC-supported  research 
are  to  advance  the  imderstanding  of 
biological  systems,  improve  the  control 
and  prevention  of  disease  and  injury, 
-and  enhance  health.  In  the  written 
comments,  reviewers  will  be  asked  to 
evaluate  the  application  in  order  to 
judge  the  likelihood  that  the  proposed 
research  will  have  a  substantial  impact 
on  the  pursuit  of  these  goals.  The 
scientific  review  group  will  address  and 
consider  each  of  the  following  criteria  in 
assigning  the  application's  overall  score, 
weighting  them  as  appropriate  for  each 
application.  If  the  applicant  proposes  to 
address  both  research  questions  in  a 
single  project,  the  ability  of  the  project 
to  address  each  of  the  research 
questions  will  be  evaluated  separately. 
The  application  does  not  need  to  be 
strong  in  all  categories  to  be  judged 
likely  to  have  major  scientific  impact 
and  thus  deserve  a  high  priority  score. 
For  example,  an  investigator  may 
propose  to  carry  out  important  work 
that  by  its  nature  is  not  innovative,  but 
is  essential  to  move  a  field  forward. 

The  criteria  are  as  follows: 

Significance:  Does  this  study  address 
an  important  problem?  If  the  aims  of  the 
application  are  achieved,  how  will 
scientific  knowledge  be  advanced?  What 
will  be  the  effect  of  these  studies  on  the 
concepts  or  methods  that  drive  this 
field? 

Approach:  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed, 
scientifically  rigorous,  well-integrated, 
and  appropriate  to  the  aims  of  the 
project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics? 

Innovation:  Does  the  project  employ 
novel  concepts,  approaches  or  meUiods? 
Are  the  aims  original  and  innovative? 
Does  the  project  challenge  existing 
paradigms  or  develop  new 
methodologies  or  tedmologies? 

Investigator:  Is  the  investigator 
appropriately  trained  and  well  suited  to 
carry  out  this  work?  Is  the  work 
proposed  appropriate  to  the  experience 
level  of  the  principal  investigator  and 
other  researchers  (if  any)? 

Environment:  Does  the  scientific  ^ 

environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  enviionment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support? 

Additional  Review  Criteria:  In 
addition  to  the  above  criteria,  the 
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following  items  will  be  considered  in 
the  determination  of  scientific  merit  and 
priority  score: 

1.  Intervention.  Is  the  potential 
efficacy  or  effectiveness  of  the  proposed 
program  within  the  target  population  or 
community  theoretically  justified  and 
supported  with  epidemiological, 
methodological,  and  behavioral 
research?  How  feasible  is  the 
implementation  of  the  efficacy  or 
effectiveness  study  as  proposed? 

2.  Dissemination.  Are  there  plans  for 
the  dissemination  of  findings  and  the 
sharing  and  release  of  data?  Are  these 
plans  well  articulated?  Do  the  plans 
include  provision  for  disseminating 
findings  to  stakeholders  outside  of 
academia? 

Protection  of  Human  Subjects  from 
Research  Risks:  Does  the  application 
adequately  address  the  requirements  of 
title  45  CFR  part  46  for  the  protection 
of  human  subjects?  Not  scored; 
however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

Inclusion  of  Women  and  Minorities  in 
Research:  Does  the  application 
adequately  address  the  GDC  Policy 
requirements  regarding  the  inclusion  of 
woman,  ethnic,  and  racial  groups  in  the 
proposed  research?  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  commimity(ies)  and  recognition  of 
mutual  benefits. 

Inclusion  of  Children  as  Participants 
in  Research  Involving  Human  Subjects: 
The  NIH  maintains  a  policy  that 
children  (i.e.,  individuals  under  the  age 
of  21)  must  be  included  iA  all  himian 
subjects  research,  conducted  or 
supported  by  the  NIH,  unless  there  are 
scientific  and  ethical  reasons  not  to 
include  them.  This  policy  applies  to  all 
initial  (Type  1)  applications  submitted 
for  receipt  dates  after  October  1, 1998. 

All  investigators  proposing  research 
involving  human  subjects  should  read 
the  "NIH  Policy  and  Guidelines"  on  the 
inclusion  of  children  as  participants  in 
research  involving  human  subjects  that 
is  available  at  http://grants.nih.gov/ 
grants/funding/children/children.htm. 

Budget:  The  reasonableness  of  the 
proposed  budget  and  the  requested 


period  of  support  in  relation  to  the 
proposed  research. 

2.  Review  and  Selection  Process 

Applications  will  be  reviewed  for 
completeness  by  the  I*rocurement  and 
Grants  Office  (PGO)  and  for 
responsiveness  of  the  eligibility 
information  by  the  NCIPG.  Incomplete 
applications  and  applications  that  are 
non-responsive  to  the  eligibility  criteria 
will  not  advance  through  the  review 
process.  You  will  be  notified  that  the 
application  did  not  meet  submission 
requirements. 

Applications  that  are  complete  and 
responsive  to  the  PA  will  be  subjected 
to  a  preliminary  evaluation  (streamline 
review)  by  a  peer  review  committee,  the 
Initial  Review  Group  (IRG),  convened  by 
NCIPC,  to  determine  if  the  application 
is  of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  by  the 
IRG.  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator  or  program 
director  and  the  official  signing  for  the 
applicant  organization.  Those 
applications  judged  to  be  competitive 
will  be  further  evaluated  by  a  dual 
review  process. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRG.  All 
applications  will  be  reviewed  for 
scientific  merit  in  accordance  with  the 
review  criteria  listed  above. 
Applications  will  be  assigned  a  priority 
score  based  on  the  National  Institutes  of 
Health  (NIH)  scoring  system  of  100-500 
points. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Subcommittee  (SPRS)  of 
NCIPC's  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC).  The 
ACIPC  Federal  agency  experts  will  be 
invited  to  attend  the  secondary  review, 
and  will  receive  modified  briefing  books 
(i.e.,  abstracts,  strengths  and  weaknesses 
from  summary  statements,  and  project 
officer's  briefing  materials).  ACffC 
Federal  agency  experts  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest,  so 
that  imwarranted  duplication  in 
federally  funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  ACIPC  Federal  agency  experts  to 
assure  that  research  priorities  of  the 
annoimcement  are  understood  and  to 
provide  background  regarding  ciurent 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations. 


and  their  recommendations  wiU  be 
carried  to  the  entire  ACIPC  for  voting  by 
the  ACIPC  members  in  closed  session.  If 
any  further  review  is  needed  by  the 
AQPC,  regarding  the  recommendations 
of  the  SPRS,  the  factors  considered  will 
be  the  same  as  those  considered  by  the 
SPRS. 

The  committee's  responsibility  is  to 
develop  funding  recommendations  for 
the  NQPC  Director  based  on  the  results 
of  the  primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
to  assure  that  imwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  secondary  review  committee 
has  the  latitude  to  reconunend  to  the 
NCIPC  Director,  to  reach  over  better- 
ranked  proposals  in  order  to  assure 
maximal  impact  and  balance  of 
proposed  research.  The  factors  to  be 
considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010,"  the  Institute  of  Medicine  report, 
"Reducing  the  Burden  of  Injury."  and 
the  "CDC  Injury  Research  Agenda." 

All  awards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
IRG,  recommendations  by  the  secondary 
review  committee,  e.g.,  ACIPC, 
consultation  with  NCIPC  senior  staff, 
and  the  availability  of  funds. 

VI.  Award  Administration  Information 

1.  Award  Notices 

Successful  applicants  will  receive  a 
Notice  of  Grant  Award  (NGA)  from  the 
CDC  Procurement  and  Grants  Office. 
The  NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

2.  Administrative  and  National  Policy 
Requirements 

45  CFR  Part  74  or  92 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 
www.Qccess.gpo.gov/nara/cfr/cfr-table- 
search.html. 

The  following  additional 
requirements  apply  to  this  project: 
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•  AR-l    Human  Subjects 
Requirements 

•  AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

•  AR-8    Public  Health  System 
Reporting  Requirements 

•  AR-9    Paperwork  Reduction  Act 
Requirements 

•  AR-10    Smoke-Free  Workplace 
Requirements 

•  AR-11     Healthy  People  2010 

•  AR-12    Lobbying  Restrictions 

•  AR-l  3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 

•  AR-l  4    Accounting  System 
Requirements 

•  AR-15    Proof  of  Non-Profit  Status 

•  AR-21     Small.  Minority,  and 
Women-Owned  Business 

•  AR-22     Research  Integrity 

•  AR-23     States  and  Faith-Based 
Organizations 

•  AR-24    Health  Insiu-ance  Portability 
and  Accountability  Act  Requirements 

•  AR-25    Release  and  Sharing  of  Data 
Starting  with  the  December  1.  2003, 

receipt  date,  all  NCIPC  funded 
investigators  seeking  more  than 
$250,000  in  total  costs  in  a  single  year 
are  expected  to  include  a  plan 
describing  how  the  final  research  data 
will  be  shared/released  or  explain  why 
data  sharing  is  not  possible.  Details  on 
data  sharing/release,  including  the 
timeliness  and  name  of  the  project  data 
steward,  should  be  included  in  a  brief 
paragraph  immediately  following  the 
Research  Plan  Section  of  the  PHS  398 
form.  References  to  data  sharing/release 
may  silso  be  appropriate  in  other 
sections  of  the  application  (e.g., 
background  and  significance,  human 
subjects  requirements,  etc.)  The  content 
of  the  .data  sharing/release  plan  will 
vary,  depending  on  the  data  being 
collected  and  how  the  investigator  is 
planning  to  share  the  data.  The  data 
sharing/release  plan  will  not  count 
towards  the  application  page  limit  and 
will  not  factor  into  the  determination 
scientific  merit  or  priority  scores. 
Investigators  should  seek  guidance  from 
their  institutions,  on  issues  related  to 
institutional  policies,  local  IRB  rules,  as 
well  as  local,  state  and  Federal  laws  and 
regulations,  including  the  Privacy  Rule. 

Further  detail  on  the  requirements  for 
addressing  data  sharing  in  applications 
for  NCIPC  funding  may  be  obtained  by 
contacting  NCIPC  program  staff  or 
visiting  the  NCIPC  Internet  Web  site  at 
http://www.cdc.gov/ncipc/osp/ 
sharingjpolicy.htm. 

For  more  iiiJormation  on  the  Code  of 
Federal  Regtilations,  see  the  National 
Archives  and  Records  Administration  at 


the  following  Internet  address:  http:// 
www.acQess.gpo.gov/nara/cfr-table- 
search.h  ml. 

3.  Repor,  ing 

You  m  ust  provide  CDC  with  an 
original,  plus  two  copies  of  the 
following  reports: 

1.  Intenm  progress  report,  {PHS  2590, 
OMB  Niinber  0925-0001,  rev.  5/2001) 
no  less  tl  lan  90  days  before  the  end  of 
the  budg  5t  period.  The  progress  report 
will  serv }  as  your  non-competing 
continua  ion  application,  and  must 
contain  t  ie  following  elements: 

a.  Cun  3nt  Budget  Period  Activities 
and  Obje  ctives. 

b.  Cun  ent  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Propose(  Activity  Objectives. 

d.  Deta  iled  Line-Item  Budget  and 
Justificat  on. 

e.  Add  tional  Requested  Information. 

f.  Mea!  ures  of  Effectiveness. 

2.  Fina  ncial  status  report,  no  more 
than  90  (  ays  after  the  end  of  the  budget 
period. 

3.  Fina  I  ffnancial  and  performance 
reports,  i  lO  more  than  90  days  after  the 
end  of  ths  project  period. 

At  the  :ompletion  of  the  project,  the 
grant  rec  pient  will  submit  a  brief  (2500 
to  5000  V  rords)  summary  highlighting 
the  findii  igs  and  their  implications  for 
injury  pr  svention  programs,  policies, 
efc.  that  includes  a  plan  for 
dissemin  ition  of  the  research  findings. 
The  resu  ts  dissemination  plan  will 
include  \  ublications  in  peer-reviewed 
journals  ;  ind  other  methodologies  for 
sharing  results  with  stakeholders 
outside  otf  academic  settings  [e.g.,  state 
and  community  groups,  public  health 
injury  prevention  practitioners). 

These  Jeports  must  be  sent  to  the 
Grants  W  anagement  Specialist  listed  in 
the  "Age  icy  Contacts"  section  of  this 
announo  sment. 

VII.  Agei  icy  Contacts 

For  gei  eral  questions  about  this 
announc  (ment,  contact:  Technical 
Informat  on  Management  Section,  CDC 
Procurenient  and  Grants  Office.  2920 
Brandywtne  Road,  Atlanta,  GA  30341, 
Telephone:  770-488-2700. 

For  scientific/research  program 
technical  assistance,  contact:  Linda 
Anne  Va  le,  PhD.  Prevention 
Develop!  lent  and  Evaluation  Branch. 
Division  jf  Violence  Prevention, 
National  [Renter  for  Injury  Prevention 
and  Cont  -ol,  4770  Buford  Hwy,  MS  K- 
60,  Atlanta.  GA  30341,  Telephone:  770- 
488-4297,  E-mail:  adv2@cdc.gov. 

For  questions  about  peer  review, 
contact:  (fcwen  Cattledge.  Science 
Review  Administrator,  National  Center 


for  Injury  Prevention  and  Control.  4770 
Bufbrd  Hwy,  Mailstop  K-02,  Atlanta, 
GA  30341,  Phone:  770-488-1430,  E- 
mail:  gxc8@cdc.gov. 

For  budget  assistance,  contact:  Jim 
Masone,  Grants  Management  (or 
Contract)  Specialist,  CDC  Procurement 
and  Grants  Office,  2920  Brandjrwine 
Road,  Atlanta,  GA  30341,  Telephone: 
770-488-2736,  E-mail:  zft2@cdc.gov. 

Vm.  Other  Information 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
PreventkMi 

Rapid  Strengthening  of  Biood 
Transfusion  Services  in  Selected 
Countries  in  Africa  and  the  Caribbean 
for  the  Ministries  of  Health  and 
National  Transfusion  Services  Under 
ttie  President's  Emergency  Plan  for 
AIDS  Relief 

Announcement  Type:  New, 
Cooperative  Agreement. 

Funding  Opportunity  Number:  04077. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.943. 

ATey  Dates: 

•  Application  Deadline:  March  1, 
2004. 

Executive  Summary:  An  important 
aspect  of  the  President  Bush's 
Emergency  Plan  for  AIDS  Relief  is  to 
provide  assistance  to  ensure  a  safe  and 
adequate  blood  supply.  The  focus  of  this 
initiative  is  14  countries  in  Afirica  and 
the  Caribbean  heavily  affected  by  HIV/ 
AIDS:  Botswana,  Cote  d'lvoire,  Ethiopia, 
Haiti,  Guyana,  Kenya,  Mozambique, 
Namibia,  Nigeria,  Rwanda,  South 
Africa,  Tanzania,  Uganda,  and  Zambia. 
The  purpose  of  this  announcement  is  to 
rapidly  provide  support  to  the 
'  Ministries  of  Health  or  the 
Government's  National  Transfusion 
Services  in  the  14  targeted  coimtries, 
with  the  goal  of  developing  and 
implementing  a  national  safe  blood 
program  with  demonstrable  results 
within  the  first  year  of  the  Emergency 
Plan.  Specific  activities  include 
implementation  of  blood  safety 
programs,  including  management, 
operations,  and  monitoring. 

I.  Funding  Opportunity  Description 

Authority:  This  program  is  authorized 
under  section  301(a)  and  307  of  the  Public 
Health  Service  Act,  (42  U.S.C.  241  (a)  and 
2421]  as  amended  and  under  Public  Law  108- 
25  (United  States  Leadership  Against  HIV/ 
AIDS,  Tul>erculosis  and  Malaria  Act  of  2003) 
[22  U.S.C.  7601]. 

Purpose:  President  Bush's  Emergency 
Plan  for  AIDS  Relief  has  called  for 
immediate  action  to  turn  the  tide  of 
HIV/ AIDS  in  Africa  and  the  Caribbean, 
preventing  at  least  seven  million  HIV 
infections  within  five  years.  An 
important  aspect  of  the  President's  plan 
is  to  provide  assistance  to  ensure  a  safe 
and  adequate  blood  supply.  The  focus  of 
this  initiative  is  14  countries  in  Afirica 
and  the  Caribbean  heavily  affected  by 
HIV/AIDS:  Botswana,  Cote  d'lvoire, 
Ethiopia,  Haiti,  Guyana,  Kenya, 
Mozambique,  Namibia,  Nigeria, 


Rwanda,  South  Africa,  Tanzania, 
Uganda,  and  Zambia.  The  World  Health 
Chganization  (WHO)  estimates  that  five 
to  ten  percent  of  all  HIV  transmissions 
are  attributable  to  imsafe  blood 
transfusions.  Transmission  of  HIV  and 
other  blood-borne  pathogens  via  blood 
transfusion  is  preventable  by 
establishing  an  adequate  supply  of  safe 
blood  through  a  systematized  blood 
transfusion  service  and  minimizing 
unnecessary  transfusions.  However, 
according  to  the  WHO,  among  blood 
donations  in  Afirica  in  2002,  only  90 
percent  were  screened  for  HIV,  55 
percent  for  Hepatitis  B  virus,  and  only 
40  percent  for  Hepatitis  C  virus. 

liie  rapid  implementation  of  safe 
blood  programs  and  precautions  against 
medical  transmission  of  HIV  is  a 
priority  area  for  the  President's  plan. 
The  purpose  of  this  announcement  is  to 
rapidly  provide  support  to  Ministries  of 
Health  and  National  Transfusion 
Services  in  the  14  targeted  countries, 
with  the  goal  of  developing  and 
implementing  a  national  safe  blood 
program  in  each  coimtry  with 
demonstrable  results  even  within  the 
first  year  of  the  Emergency  Plan. 

Measurable  outcomes  of  this  program 
will  be  in  alignment  with  the  following 
performance  goal  for  President  Bush's 
Emergency  Plan  for  AIDS  Relief:  Prevent 
7  million  new  HIV  infections.  The 
initiative  will  involve  large-scale 
prevention  efforts,  including  the  rapid 
establishment  and  strengthening  of  safe 
blood  transfusion  services. 

This  initiative  is  a  coordinated  effort 
led  by  the  Office  of  the  Global  AIDS 
Coordinator  at  the  Department  of  State 
and  involves  various  U.S.  Federal 
Government  agencies,  including,  the 
Department  of  State,  the  Department  of 
Health  and  Human  Services  (HHS),  the 
Department  of  Defense,  and  the  U.S. 
Agency  for  International  Development. 

Activities:  Awardee  activities  for  this 
program  area  are  as  follows:  A. 
Infrastructure — Assess  current 
infrastructure  needs  for  a  national, 
regionalized  blood  transfusion  system, 
including  regional  blood  collection  and 
processing  facilities,  laboratory  testing 
equipment  and  supplies.  Strengthen 
regional  blood  collection  facilities,  and 
capacity  in  major  urban  areas, 
preferably  near  major  health  care 
facilities.  Provide  standard  blood 
collection  and  laboratory  equipment 
and  reagents  to  regional  blood  collection 
facilities  to  collect  blood  and  test  it  for 
transfusion-transmitted  infections,  and 
to  perform  blood  grouping  and  cross 
matching. 

B.  Blood  collection — ^Develop  generic 
and  site-specific  protocols  for  obtaining, 
handling  and  storing,  transporting,  and 


distributing  blood  for  use  in  blood 
collection  facilities.  Develop  and 
maintain  a  network  of  blood  donor 
recruit««  and  blood  donor  counselors  to 
operate  from  each  regional  center. 
Develop  and  maintain  a  system  tb 
identify  a  network  of  low  risk  and 
repeat  blood  donors.  Manage  blood 
collection  facilities  that  have  the 
capacity  to  obtain,  handle  and  store 
blood  safely  with  good  recordkeeping. 
Implement  effective  quality  assiu'ance 
procediues  for  collecting  and  storing 
blood. 

C.  Testing — Develop  generic  national 
and  site-specific  protocols  for  testing 
blood  for  HIV,  hepatitis  and  syphilis. 
Manage  blood  testing  facilities,  ensuring 
good  recordkeeping.  Implement 
effective  quality  assurance  procedures 
for  testing  blood. 

D.  Transfusion  and  Blood 
Utilization — Develop  and  implement 
national  guidelines  for  the  appropriate 
use  of  blood  and  blood  products, 
nationally  and  regionally.  IDevelop 
blood  utilization  review  and  quality 
assiu^ince  systems  for  blood  usage. 

E.  Training — ^Develop  and  provide 
training  programs  and  continuing 
education  programs  for  health  care 
professionals  involved  with  blood 
transfusion  services,  such  as  physicians, 
iiurses,  physician  assistants,  community 
health  aides,  counselors,  and  laboratory 
technicians  in  the  fields  of  blood  donor 
recruitment  and  blood  collection. 
Develop  and  provide  training  programs 
and  continuing  education  programs  for 
physicians  and  laboratory  technicians  in. 
basic  principles  and  practice  of  blood 
banking  and  transfusion  medicine. 
Develop  educational  programs  for 
health  care  providers,  nurses  and  the 
general  public  on  safe  transfusion 
practices,  including  reducing  the 
demand  for  uiuiecessary  transfusions 
and  recognizing  commiuiity  norms  in 
practices  regarding  blood  transfusions. 

F.  Monitoring  and  evaluation — 
Implement  a  system  for  reviewing  and 
adjusting  program  activities  based  on 
monitoring  injformation.  Measure 
clinical  outcomes  to  assess  the  impact  of 
the  program. 

Funding  will  be  provided  to  initiate 
new  programs  or  expand  existing 
programs  {e.g.,  expanding  from  one 
region  to  other  regions  of  the  same 
country)  that  include  the  above 
components.  Technical  assistance  in 
support  of  the  activities  listed  in  this 
program  announcement  will  be 
provided  to  the  Ministries  of  Health  or 
the  National  Transfusion  Services  by 
CDC,  as  well  as  by  the  organizations  that 
successfully  compete  for  funding  under 
a  separate  CDC  cooperative  agreement 
program  aimovmcement  focused  on  the 


67178 


Federal  Register /Vol.  68,  No.  230 /Monday,  December  1,  2003 /Notices 


provision  of  technical  assistance  for 
blood  safety  activities  in  the  targeted 
countries. 

In  a  cooperative  agreement.  HHS/CDC 
staff^  is  substantially  involved  in  the 
program  activities,  above  and  beyond 
routine  grant  monitoring.  HHS  will 
work  under  the  guidance  and 
supervision  of  the  Office  of  the  Global 
AIDS  Coordinator  at  the  Department  of 
State. 

HHS/CIX]  Activities  for  this  program 
are  as  follows: 

A.  Provide  scientific  and  technical 
assistance  in  reRning  the  operational 
plan. 

B.  Provide  ongoing  technical 
assistance  in  addressing  problems 
encountered  in  implementing  your  plan. 
This  may  be  provided  directly  by  HHS/ 
CDC  staff  or  through  organizations  that 
successfully  compete  for  funding  under 
a  separate  HHS/CDC  cooperative 
agreement  program  announcement 
focused  on  the  provision  of  technical 
assistance  for  blood  safety  activities 
with  the  14  targeted  countries. 

C.  Assist  in  assessing  program 
operations  and  in  evaluating  overall 
effectiveness  of  your  program. 

D.  Staff  in  both  headquarters  (HHS/ 
CDC  Atlanta  and  HHS/CDC  in  country) 
and  in  the  designated  countries  will 
assure  that  other  related  U.S. 
Government  activities  are  well 
coordinated  with  National  Programs  in 
each  counQy. 

n.  Award  Information 

Type  of  Award:  Cooperative 
Agreement.  HHS/CDC  involvement  in 
this  program  is  listed  in  the  Activities 
Section  above. 

Fiscal  Year  Funds:  FY  2004. 

Approximate  Total  Funding:  S42 
million. 

Approximate  Number  of  Awards:  14. 

Approximate  Average  Award:  $3 
million. 

Floor  of  Award  Range:  $500,000. 

Ceiling  of  Award  Range:  $5  million. 

Anticipated  Award  Date:  March  25, 
2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  5  years. 

Throughout  the  prqject  period,  CDC's 
commitment  to  contiijiuatioli  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  {satisfactory 
progress  by  the  recipibnt  (as 
documented  in  required  and  certified 
technically  acceptable  semi-aimual 
program  and  financial  reports),  emd  the 
detennination  that  cohtinued  funding  is 
in  the  best  interest  of  the  U.S. 
Government. 

m.  Eligibility  Information 

in.l.  Eligible  applicants:  Applications 
may  be  submitted  by  Ministries  of 


Health,  National  Blood  Transfusion 
Service ;  or  their  bona  fide  agents  in  the 
14  targ€  ted  countries:  Botswana,  Cote 
d'lvoire,  Ethiopia,  Haiti,  Guyana,  Kenya, 
Mozam  )ique.  Namibia,  Nigeria, 
Rwandi ,  South  Africa.  Tanzania, 
Uganda  and  Zambia. 

A  Boi  la  Fide  Agent  is  an  agency/ 
organizi  tion  identified  by  the  Ministry 
of  Heall  1  as  eligible  to  submit  an 
application  under  the  Ministry 
eligibility  in  lieu  of  a  Ministry 
applicai  ion.  If  you  are  applying  as  a 
bona  fie  e  agent  of  a  Ministiy,  you  must 
provide  a  letter  from  the  state  as 
docume  ntation  of  your  status.  Place  this 
docume  ntation  behind  the  first  page  of 
your  ap  jlication  form. 

III.2.  I  lost  Sharing  or  Matching: 
Matchii  g  funds  are  not  required  for  this 
progran  . 

III.3. 1  Ither  Eligibility  Requirements:  If 
you  reqi  lest  a  funding  amount  greater 
than  the  ceiling  of  the  award  range,  your 
applicai  ion  will  be  considered  non- 
respons  ve  and  will  not  be  entered  into 
the  revi  !w  process.  You  will  be  notified 
that  you  r  application  did  not  meet  the 
submiss  ion  requirements. 

Note: '  itle  2  of  the  United  States  Code 
section  1  511  states  that  an  organization 
describe!  1  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
hinds  CO  istituting  an  award,  grant,  or  loan. 

rv.  App  ication  and  Submission 
Informi  tion 

TV.l. ,  \ddress  to  Request  Application 
Packagt :  To  apply  for  this  funding 
opportu  nity  use  application  form  PHS 
5161.  F(  irms  are  available  on  the  United 
States  G  overnment  (USG)  web  site,  at 
the  foll(  wing  Internet  address:  http:// 
www.cc  c.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet  or  if  you  have  difficulty 
accessii  g  the  forms  on-line,  you  may 
contact  be  USG  Procurement  and 
Grants  ( )ffice  Technical  Information 
Manage  nent  Section  (PGO-TIM)  staff 
at:  770-188-2700.  Application  forms 
can  be  i  lailed  to  you. 

rV.2. 1  Content  and  Form  of 
Submisi  ion:  You  must  submit  a  signed 
original  and  two  copies  of  your 
applicai  ion  forms. 

You  a  re  required  to  have  a  Dun  and 
Bradstri  et  Data  Universal  Numbering 
System  DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
USG.  T%e  DUNS  number  is  a  nine-digit 
identification  number,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  4umber  is  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  /  ttp:// 

www.di  nandbradstreet.com  or  call  1- 
^66-70!  -5711.  For  more  information, 


see  the  USG  web  site  at:  http:// 
www.cdc.gov/od/pgo/funding/ 
pubcommt.htm. 

If  your  application  form  does  not  have 
a  DUNS  nimaber  field,  please  write  your 
DUNS  number  at  the  top  of  the  first 
page  of  your  application,  and/or  include 
your  DUNS  nimiber  in  your  application 
cover  Fetter. 

You  must  include  a  project  narrative 
with  your  application  forms.  Your 
narrative  must  be  submitted  in  the 
following  format: 

•  Maximum  nimiber  of  pages:  30 — If 
your  narrative  exceeds  the  page  limit, 
only  the  first  pages  which  are  within  the 
page  limit  will  be  reviewed. 

•  Font  size:  12  point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  1" — top,  bottom, 
right,  and  left. 

•  Printed  only  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

•  Written  in  English,  avoid  jargon. 
Yoiu"  narrative  should  address 

activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

A.  Need  and  Experience  (4  Pages 
Maximum) 

Describe  the  need  for  services  in  the 
country  or  regions  in  which  you  intend 
to  provide  blood  transfusion  safety 
services.  Provide  evidence  that  your 
organization  has  experience  in  emd  is 
currently  developing  or  maintaining 
blood  safety  programs  in  one  or  more  of 
the  following  coxmtries:  Botswana,  C'te 
d'lvoire,  Ethiopia,  Haiti,  Guyana,  Kenya, 
Mozambique,  Namibia,  Nigeria, 
Rwanda,  South  Afi'ica,  Tanzania, 
Uganda,  and  Zambia.  Address  the 
following: 

1.  Estimated  number  of  transfusions; 
age-specific  prevalence  for  HIV, 
hepatitis  and  syphilis;  estimated 
number  of  transfusion-related  infections 
from  HIV,  hepatitis  and  syphilis- 
contaminated  blood. 

2.  Estimated  nimiber  of  blood  units 
needed  for  an  adequate  blood  supply, 
the  number  of  additional  blood  units 
that  must  be  collected  to  meet  the 
supply  need,  and  number  of  test  kits 
needed  annually  to  test  the  entire  blood 
supply  for  HIV.  hepatitis  and  syphilis. 

3.  Number  of  needed  regional  blood 
collection  and  testing  centers,  and  the 
population  covered  by  each  center. 

4.  Need  for  blood  safety  education 
and  training  activities. 

5.  Need  for  blood  donor  selection  and 
recruitment  strategies. 
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B.  Current  Blood  Bank  and  Tmnsfusion 
Service  Activities  (8  Pages  Maximum) 

Describe  the  blood  transfusion  system 
activities  for  the  regions  in  which  you 
plan  to  provide  blood  transfusion  safety 
services.  Address  the  following: 

1.  Infrastructure — Describe  me 
current  blood  transfusion  system 
infrastructure,  including  regional  blood 
collection  facilities,  laboratory  testing 
equipment,  and  supplies.  Describe  their 
location  and  access  to  major  urban 
population  centers. 

2.  Blood  collection — Describe  the 
current  protocols  and  systems  for 
collecting,  handling  and  distributing 
units  of  blood.  Describe  the  organization 
of  blood  donor  recruitment  and 
counseling  activities.  Describe  the 
management  of  blood  collection 
facilities,  record-keeping  and  quality 
assurance  activities.  Describe  your 
activities  to  promote  blood  donor 
community  mobilization  in  the 
proposed  areas,  including  relationships 
with  other  organizations  that  provide 
services. 

3.  Testing — Describe  the  current 
system  of  testing  blood  for  HIV. 
hepatitis  and  syphilis.  Include  a 
description  of  the  following:  (a)  the  type 
and  number  of  laboratory  facilities  for 
testing  of  HIV  and  other  transfusion 
transmitted  infections;  (b)  staff 
qualifications;  (c)  the  number  and  types 
of  tests  performed  by  each  facility  in  the 
past  12  months;  and  (d)  the  percent  of 
the  blood  supply  currently  tested;  (e) 
the  capability  of  performing  these  tests 
at  each  facility  including  type  of 
equipment  used;  and  (f)  current  quality 
assurance  procedures. 

4.  Transfusion  and  Blood 
Utilization — Describe  current  use  of 
national/regional  guidelines  for  blood 
transfusion  therapy  and  efforts  or 
systems  for  blood  utilization  review  and 
the  reduction  of  unnecessary  blood 
transfusions. 

5.  ^Training  activities — Describe 
ciirrent  training  programs  for  blood 
transfusion  safety  for  physicians, 
laboratory  technologists,  donor 
recruiters  and  nurses.  Include 
information  the  types  and  numbers  of 
persons  trained,  training  curricula, 
training  facilities,  and  the  trainers. 

6.  Monitoring  and  evaluation — 
Describe  the  ciurent  system  to  record 
important  program  indicators  such  as 
the  monthly  number  of  units  of  safe 
blood  made  available,  the  number  of 
persons  receiving  safe  blood  each 
month,  the  blood  supply  deficit,  and  the 
ntmiber  of  persons  with  serious  adverse 
consequences  to  transfusions. 

C.  Goals  (4  Pages  Maximum) 
Address  the  following: 


1.  Provide  goals,  objectives,  and 
timeline  for  implementation  of  the 
program  plan. 

2.  Provide  measures  of  effectiveness 
by  which  you  can  assess  the  success  of 
the  program. 

3.  Provide  letters  of  support  from 
organizations  with  which  you  intend  to 
work.  These  letters  should  indicate 
support  for  the  goals  and  objectives  of 
your  proposed  project  and  indicate  what 
support  they  will  provide,  e.g.,  referrals 
to  your  program. 

D.  Rapid  Expansion  of  Blood 
Transfusion  Safety  Services  (8  Pages 
Maximum) 

Describe  your  plans  for  increasing  the 
quality  and  extent  of  safe  blood 
transfusion  services.  Describe  your 
plans  for  increasing  the  niunber  of  units 
of  safe  blood  available  for  transfusion 
and  plans  for  reducing  unnecessary 
transfusions.  If  an  applicant  plans  to 
sub-contract  out  to  other  organizations, 
this  strategy  must  be- clearly  identified 
and  explained  in  the  application. 
Address  the  following  areas: 

1.  Infrastructure — Describe  your  plans 
to  assess  and  expand  the  current  blood 
transfusion  system  infrastructure, 
including  regional  blood  collection 
facilities,  laboratory  testing  and 
processing  equipment,  and  supplies. 

2.  Blood  collection — Describe  vour 
plans  for  expanding  the  current  systems 
for  collecting,  handling,  and  distributing 
units  of  blood.  Describe  your  plans  for 
the  expansion  of  blood  donor 
recruitment  and  counseling  activities. 
Describe  your  plans  for  the  development 
of  blood  collection  facilities 
management,  record-keeping  and 
quality  assurance  activities.  Describe 
youi  planned  activities  to  promote 
blood  donor  community  mobilization  in 
the  proposed  areas,  including 
relationships  with  other  organizations 
that  provide  the  services. 

3.  Testing — ^Describe  your  plans  to 
expand  the  current  system  of  testing 
blood  for  HIV,  hepatitis,  and  syphilis. 
Describe  plans  to  implement  or  expand 
current  quality  assiu-ance  procediu-es. 

4.  Transfusion  and  Blood 
Utilization — Describe  plans  to 
implement  the  use  of  national  or 
regional  guidelines  for  blood  transfusion 
therapy  and  efforts  or  systems  for  blood 
utilization  review  and  the  reduction  of 
unnecessary  blood  transfusions. 

5.  Training  activities — Describe 
proposed  training  programs  for  blood 
transfusion  safety  for  physicians, 
laboratory  technologists,  blood  donor 
recruiters,  and  nurses.  Include 
information  about  proposed  course 
titles,  types  and  numbers  of  persons  to 
be  trained,  length  of  each  course, 


development  of  training  facilities,  and 
trainers. 

6.  Monitoring  and  evaluation — 
Describe  the  proposed  system  to  use 
important  program  indicators  such  as 
the  monthly  number  of  units  of  safe 
blood  made  available,  the  number  of 
persons  receiving  safe  blood  each 
month,  the  blood  supply  deficit,  and  the 
number  of  persons  with  serious  adverse 
consequences  to  transfusions. 

7.  Sustainability — Applicants  should 
develop  a  one-page  description  of 
capacity  building  activities  for  each 
year's  work  plan.  Proposed  activities 
must  include  capacity'  building  as 
defined  as  activities  promoting  host 
country  infrastructure  development  and 
strengthening  of  management,  service 
delivery,  and  evaluation  systems  and 
clinical/cultural  competency. 

In  order  to  accomplish  sustainable 
systems  development  the  following 
activities  are  suggested: 

•  Identify  key  stakeholders  and 
engage  potential  in-country  peuthers; 

•  Develop  or  expand  a  formal 
(preferably  host  country')  advisory'  group 
to  plan  for  on-going  ser\'ices; 

•  Define  the  components  of  care  with 
other  health  or  social  ser\'ice  providers; 

•  Research  funding  sources;  and 

•  Develop  an  exit  plan. 

The  overall  strategy'  and  program 
must  fit  into  National  host  country 
strategies  including  continuation  of  the 
program  funding  and  staffing. 

E.  Management  Plan,  Staffing,  and 
Infrastructure  (6  Pages  Maximum) 

1 .  Management  plan — Provide  an 
organizational  chart  and  describe  the 
responsibilities  for  each  of  the  key  staff. 

2.  Staffing — Describe  the  number  and 
types  of  staff  needed  to  assist  with 
technical  guidance  and  training 
activities. 

3.  Infrastructure — Describe  the 
physical  facilities  in  which  the 
proposed  activities  will  be  carried  out 
and  the  equipment  needed. 

4.  Human  Resources,  Management 
and  Administration — Describe  plans  to 
provide  or  obtain  all  material  and 
human  resources  necessary  for  the 
development,  implementation, 
management,  operation,  procurement, 
monitoring,  and  quality  assurance  of  all 
program  activities. 

5.  Coordination  with  National 
Programs — Describe  the  organization's 
strategy  to  coordinate  proposed 
activities  within  the  context  of  national 
programs. 

F.  Budget  Narrative  (No  Page  Limit) 

Guidance  for  completing  your  budget 
can  be  found  on  the  USG  web  site,  at  the 
following  address:  http://www.cdc.gov/ 
od/pgo/funding/budgetguide.htm. 
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Additional  informati  on  may  be 
included  in  the  applies  tion  appendices. 
The  appendices  will  n(  t  be  counted 
toward  the  narrative  page  limit.  This 
additional  information  includes: 
Curriculum  Vitae,  Resumes, 
Organizational  Charts, :  otters  of 
iSupport,  and  other  pertinent 
documents. 

IV.  3.  Submission  Dates  and  Times: 

Application  Deadline 
2004. 

Explanation  of  Dead! 
Applications  must  be  received  in  the 
CDC  Procurement  and  C  irants  Office  by 
4:00  p.m.  Eastern  Time  m  the  deadline 
date.  If  you  send  your  a])pIication  by  the 
United  States  Postal  Ser  i^ice  or 
commercial  delivery  seri^ice,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  th<i  application  by 
the  closing  date  and  timk  If  CDC 
receives  your  applicatio^  after  closing 
due  to:  (1)  carrier  error,  ^hen  the  carrier 
accepted  the  package  wifh  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  you  will  be  given  the 
opportunity  to  submit  documentation  of 
the  carriers  guarantee.  If  the 
documentation  verifies  a  carrier 
problem,  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

-  This  program  announcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that 
your  application  did  not  meet  the 
submission  requirements. 

CDC  will  not  notify  you  upon  receipt 
of  your  application.  If  you  have  a 
question  about  the  receipt  of  your 
application,  first  contact  your  courier.  If 
you  still  have  a  question,  contact  the 
PGO-TIM  staff  at:  770-^88-2700.  Before 
calling,  please  wait  two  to  three  days 
after  the  application  deadline.  This  will 
allow  time  for  applications  to  be 
processed  and  logged. 

IV.4.  Intergoveromental  Review  of 
Applications:  Executive  Order  12372 
does  not  apply  to  this  program. 

IV.5.  Funding  Restrictions:  Funding 
restrictions,  which  must  be  taken  into 
accoimt  while  writing  your  budget  are 
as  follows:, 

•  Funds  may  be  used  only  for 
activities  associated  with  strengthening 
blood  transfusion  services.  USG  funds 
may  be  used  for  direct  costs  such  as 
salaries;  necessary  travel;  operating 
costs,  including  supplies,  fuel,  utilities, 
etc.;  staff  training  costs,  including 
registration  fees  and  purchase  and  rental 
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equests  for  funds  contained  in 
dj  et  shall  be  stated  in  U.S. 

Dnce  an  award  is  made,  the  U.S. 
Governn  lent  will  not  compensate 
foreign  |  rantees  for  currency  exchange 
fluctuati  ans  through  the  issuance  of 
supplen  ental  awards. 

•  A  f i  ;cal  Recipient  Capability 
assessmi  snt  may  be  required,  prior  to  or 
post  awi  rd,  in  order  to  review  the 
applicai  t's  business  management  and 
fiscal  ca  )abilities  regarding  the 
handlin;   of  U.S.  Federal  funds. 

Yot  must  obtain  an  annual  audit  of 
these  U.  >.  Government  funds  (program- 
specific  mdit)  by  a  U.S. — based  audit 


firm  with  international  branches  and 
current  licensure/authority  in-country, 
euid  in  accordance  with  International 
Accounting  Standards  or  equivalent 
standard(s)  approved  in  writing  by  the 
U.S.  Government. 

IV.6.  Other  Submission  Requirements: 
Submit  your  application  by  mail  or 
express  delivery  service  to:  Technical 
Information  Management — PA#04077, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341.  USA. 

Applications  may  not  be  submitted 
electronically  at  this  time. 

V.  Application  Review  Information 

V.  1 .  Criteria:  You  are  required  to 
provide  measiu^s  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the 
"Purpose"  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation.  These 
should  be  included  in  your  project 
narrative  under  "Goals." 

Your  application  will  be  evaluated 
against  the  following  criteria: 

1.  Current  capability:  55  Points 

(a)  Infrastructiu^/Experience — Does 
the  applicant  have  the  resources  as  well 
as  demonstrated  experience  necessary  to 
develop  blood  center  infrastructure, 
including  buildings,  equipment,  cuid 
supplies? 

(b)  Blood  collection — Does  the 
applicant  have  the  resources  to  develop 
blood  collection  facilities  and  blood 
donor  recruitment  networks? 

(c)  Testing — Does  the  applicant  have 
the  resources  to  develop  blood 
transfusion  testing  laboratories, 
including  standard  operating 
procedures  protocols? 

(d)  Transftxsion  and  Blood 
Utilization— Does  the  applicant  have  the 
resources  to  develop  blood  transfusion 
practice  guidelines  and  a  blood 
utilization  review  program? 

(e)  Training — Does  the  applicant  have 
the  resources  to  develop  a 
comprehensive  training  program  in  the 
basic  principles  and  practices  of  blood 
banking  and  transfusion  medicine? 

(f)  Monitoring  and  evaluation — Is 
there  a  monitoring  and  evaluation  plan 
in  place?  Does  the  plan  measure 
important  indicators? 

(g)  Management  and  Administration — 
Does  the  applicant  have  the  resources  to 


manage  and  administer  a  national  blood 
transfusion  system? 

2.  Feasibility  of  Plan:  35  Points 

(aX  Infrastructure — Is  the  plan  to 
develop  blood  center  infrastructure 
sound  and  reasonable? 

(b)  Blood  collection — Is  the  plan  to 
develop  blood  collection  facilities, 
including  the  development  of  blood 
donor  recruitment  networks, 
reasonable? 

Cc)  Testing — Is  the  plan  to  develop 
blood  transftision  testing  laboratories, 
including  standard  operating 
procedures  and  protocols,  reasonable? 

(d)  Transfusion  and  Blood 
Utilization — Does  the  applicant's  plan 
to  develop  blood  transfusion  practice 
guidelines  and  a  blood  utilization 
review  program  seem  reasonable? 

(e)  Training — Does  the  applicant  have 
the  resources  and  a  reasonable  plan  to 
develop  a  comprehensive  training 
program  in  the  basic  principles  and 
practices  of  blood  banking  and 
transfusion  medicine? 

(f)  Monitoring  and  evaluation — Is  the 
monitoring  and  evaluation  plan 
feasible?  Does  the  plan  measure 
important  indicators? 

(g)  Sustainability— Is  the  plan  for 
sustainability  reasonable  and  feasible? 

3.  Measures  of  Effectiveness:  10  Total 

Do  the  measures  of  effectiveness 
address  the  number  of  blood  units 
tested  safe  for  transfusion-transmitted 
diseases  and  the  number  of  persons 
receiving  safe  transfusions? 

V.2.  Review  and  Selection  Process: 
Applications  will  be  reviewed  for 
completeness  by  the  Procurement  and 
Grants  Office  (PGO)  staff,  and  for 
responsiveness  by  the  National  Center 
for  HIV,  STD,  and  TB  Prevention. 
Incomplete  applications  and 
applications  that  are  non-responsive  to 
the  eligibility  criteria  will  not  advance 
through  the  review  process.  Applicants 
will  be  notified  that  their  application 
did  not  meet  submission  requirements. 

An  interagency  objective  review  panel 
will  evaluate  complete  and  responsive 
applications  according  to  the  criteria 
listed  in  the  "V.l.  Criteria"  section 
above. 

In  addition,  the  following  factors  may 
affect  the  funding  decision: 

•  Geographic  distribution 

•  Percentage  of  staff  who  are  citizens 
of  the  country  in  which  services  will  be 
provided. 

V.3.  Anticipated  Announcement  and 
Award  Dates: 
Award  Date:  March  25,2004. 

VI,  Award  Administration  Information 

VI. 1.  Award  Notices:  Successful 
applicants  will  receive  a  Notice  of  Grant 
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Award  (NGA)  from  the  USG 
Procurement  and  Grjuits  Office.  The 
NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  USG.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

Unsuccessful  applicants  will  receive 
notification  of  the  results  of  the 
application  review  by  mail. 

VI.2.  Administrative  and  National 
Policy  Requirements:  45  CFR  part  74 
and  part  92. 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 

www.access.gpo.gov/nara/cfr/cfr-table- 
search.html. 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-^    HIV/ AIDS  ConfidenUality 
Provisions. 

•  AR-5     HIV  Program  Review  Panel 
Requirements. 

•  AR-6    Patient  Care. 

•  AR-9    Paperwork  Reduction  Act 
Requirements. 

•  AR-10  Smoke-Free  Workplace 
Requirements. 

•  AR-11     Healthy  People  2010. 

•  AR-12    Lobbying  Restrictions. 

•  AR-14     Accounting  System 
Requirements. 

•  AR-16    Security  Clearance 
Requirement. 

•  AR-23    States  and  Faith-Based 
Organizations. 

•  AR-24     Health  Insurance 
Portability  and  Accountability  Act 
Requirements. 

•  AR-25     Release  and  Sharing  of 
Data. 

Additional  information  on  these 
requirements  can  be  found  on  the  CDC 
web  site  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
funding/ ARs. htm. 

Reporting  Requirements:  You  must 
provide  CDC  with  a  hard  copy  original, 
plus  two  copies  of  the  following  reports: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

(a)  Current  Budget  Period  Activities 
Objectives. 

(b)  Current  Budget  Period  Financial 
Progress. 

(c)  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

(a)  Detailed  Line-Item  Budget  and 
Justification, 
(e)  Additional  Requested  Information. 

2.  Semi-annual  progress  report,  due  7 
months  after  the  beginning  of  each 


budget  period.  This  report  should 
-  contain  the  following  elements: 

(a)  Progress  on  achieving^  objectives 

(b)  Modification  or  new  activities 

3.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

4.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

These  reports  must  be  sent  to  the 
Grants  Management  Specialist  listed  in 
the  "Agency  Contacts"  section  of  this 
announcement. 

Vn.  Agency  Contacts 

For  general  questions  about  this 
aimouncement,  contact:  Technical 
Information  Management  Section,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341. 
Telephone:  (770)  488-2700. 

For  program  technical  assistance, 
contact:  Kenneth  Clark,  M.D.,  MPH, 
Project  Officer,  National  Center  for  HIV, 
STD.  and  TN  Prevention,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Rd,  NE,  MS  E04,  Atlanta,  GA 
30333,  Telephone:  (404)  639-8057.  E- 
mail:  kjc4@cdc.gov. 

For  budget  assistance,  contact:  Shirley 
Wynn,  Contract  Specialist.  CDC 
Procurement  and  Grants  Office.  2920 
Brandywine  Roadj  Atlanta,  GA  30341. 
Telephone:  (770)  488-1515,  E-mail: 
zbx6@cdc.gov. 

Dated:  November  25.  2003. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-29891  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Providing  Technical  Assistance 
Support  for  tlie  Rapid  Strengthening  of 
Blood  Transfusion  Services  in 
Selected  Countries  in  Africa  and  the 
Caribbean  Under  the  President's 
Emergency  Plan  for  AIDS  Relief 

Announcement  Type:  New, 
Cooperative  Agreement. 

Funding  Opportunity  Number:  04078. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.943. 

Key  Dates 

•  Application  Deadline:  March  1, 
2004. 

Executive  Summary:  An  important 
aspect  of  President  Bush's  Emergency 
Plan  for  AIDS  Relief  plan  is  to  provide 
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assistance  to  ensure  a  safe  and  adequate 
blood  supply.  The  focus  of  this 
initiative  is  14  countries  in  Africa  and 
the  Caribbean  that  are  heavily  affected 
by  HIV/ AIDS:  Botswana,  Cote  d'lvoire, 
Ethiopia,  Haiti,  Guyana.  Kenya, 
Mozambique,  Namibia,  Nigeria, 
Rwanda,  South  Africa,  Tanzania, 
Uganda,  and  Zambia.  The  purpose  of 
this  announcement  is  to  provide  expert 
guidance  and  technical  assistance  to  the 
Ministries  of  Health  or  the  National 
Transfusion  Services  in  the  14  targeted 
countries  as  they  rapidly  develop  and 
implement  a  national  safe  blood 
program  with  demonstrable  results 
within  the  first  year  of  the  Emergency 
Plan.  An  additional  intent  is  to  develop 
sustained  indigenous  capacity  to 
continue  these  programs  after  the 
project  ends. 

I.  Funding  Opportunity  Description 

Authority:  This  program  is  authorized 
under  section  301(a)  and  307  of  the  Public 
Health  Service  Act,  [42  U.S.C.  241(a)  and 
2421]  as  amended  and  under  Public  Law  108- 
25  (United  States  Leadership  Against  HIV/ 
AIDS,  Tuberculosis  and  Malaria  Act  of  2003) 
[22  U.S.C.  76011. 

^   Purpose:  President  Bifsh's  Emergency 
Plan  for  AIDS  Relief  has  called  for 
immediate  action  to  turn  the  tide  of 
HIV/AIDS  in  Africa  and  the  Caribbean, 
to  prevent  at  least  seven  million  HIV 
infections  within  five  years.  An 
important  aspect  of  the  President's  plan 
is  to  provide  assistance  to  ensure  a  safe 
and  adequate  blood  supply.  The  focus  of 
this  initiative  is  14  countries  in  Africa 
and  the  Caribbean  heavily  affected  by 
HfV/AIDS:  Botswana,  Cote  d'lvoire, 
Ethiopia,  Haiti,  Guyana,  Kenya, 
Mozambique,  Namibia,  Nigeria, 
Rwanda,  South  Africa,  Tanzania, 
Uganda,  and  Zambia.  The  World  Health 
Organization  (WHO)  estimates  that  five 
to  ten  percent  of  all  HIV  transmissions 
are  attributable  to  unsafe  blood 
transfusions.  Transmission  of  HIV  and 
other  blood-borne  pathogens  via  blood 
transfusion  is  preventable  by 
establishing  an  adequate  supply  of  safe 
blood  through  a  systematized  blood 
transfusion  service  and  minimizing 
unnecessary  transfusions.  However, 
according  to  WHO,  among  blood 
donations  in  Africa  in  2002,  only  90 
percent  were  screened  for  HIV,  55 
percent  for  Hepatitis  B  virus,  and  only 
40  percent  for  Hepatitis  C  virus. 

The  rapid  implementation  of  safe 
blood  programs  and  precautions  against 
medical  transmission  of  HTV  is  a 
priority  area  for  the  President's  plan. 
The  overall  goal  is  to  develop  and 
implement  a  national  safe  blood 
program  with  demonstrable  results 
within  the  first  year  of  the  Emergency 
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Plan.  Th(  s  purpose  of  this  annoimcement 
is  to  pro^  ide  support  to  organizations 
able  to  o  fer  expert  guidance  and 
technical  assistance  to  Ministries  of 
Health  and  the  National  Transfusion 
Services  in  the  14  targeted  countries  on 
the  deve  opment  and  implementation  of 
a  nations  1  safe  blood  program. 

Measu  -able  outcomes  of  this  program 
will  be  ii  I  alignment  with  the  following 
performs  nee  goal  for  President  Bush's 
Emergen  :y  Plan  for  AIDS  Relief:  Prevent 
7  millioi  new  HIV  infections.  The 
initiativt  will  involve  large-scale 
preventii  >n  efforts,  including  the  rapid 
establish  naent  and  strengthening  of  safe 
blood  tra  nsfusion  services. 

This  ii  itiative  is  a  coordinated  effort 
led  by  th  b  Office  of  the  Global  AIDS 
Coordinj  tor  at  the  Department  of  State 
and  involves  various  U.S.  Federal 
Governnjent  agencies,  including,  the 
Departmfent  of  State,  the  Department  of 
Health  a  id  Human  Services  (HHS),  the 
Departm  3nt  of  Defense,  and  the  U.S. 
Agency   or  International  Development. 

Activitie  i 

Aware  ee  activities  for  this  program 
are  as  fo  lows:  The  provision  of  expert 
guidanci  and  technical  assistance  to 
Ministrii  ss  of  Health  or  the 
Governn  lenfs  National  Transfusion 
Services  in  the  14  targeted  countries: 
Botswan  i.  Cote  d'lvoire,  Ethiopia,  Haiti, 
Guyana,  Kenya,  Mozambique,  Namibia, 
Nigeria.  Rwanda,  South  Africa, 
Tanzani  i,  Uganda,  and  Zambia. 
Awarde(  s  must  carry  out  activities  with 
Ministri  (s  of  Health  or  the  National 
Transfu!  ion  Services  in  multiple 
countrie  5.  Ministries  of  Health  or  the   - 
Nationa  Transfusion  Services  will  be 
responsi  ale  for  the  actual 
implem(  mtation  of  the  blood  safety 
program  s,  including  management, 
operatio  ns,  and  monitoring. 

Speci  ically,  the  awardee{s)  will 
provide  expert  guidance  and  technical 
assistani  :e  in  the  following  areas: 

•  Inft  jstructure — Assist  in  assessing 
current  nfrastructure  needs  for  a 
national ,  regionalized  blood  transfusion 
system,  including  regional  blood 
coUectic  n  and  processing  facilities, 
laborata  ry  testing  equipment  and 
suppliei .  Advise  in  the  strengthening  of 
regional  blood  collection  facilities  in 
major  u  ban  areas,  preferably  near  major 
health  c  ire  facilities.  Advise  in  the 
provisic  n  of  standard  laboratory 
equipment  and  reagents  to  regional 
blood  c(  illection  facilities  to  test  blood 
for  tram  fusion-transmitted  infections 
and  to  I  erfbrm  blood  grouping  and 
cross  m  itching. 

•  Bio  yd  collection — Develop  generic 
and  site  specific  protocols  for  obtaining, 
handlin  i  and  storing,  transporting,  and 


distributing  blood  for  use  in  blood 
collection  facilities.  Assist  in 
developing  and  maintaining  a  network 
of  blood  donor  recruiters  and  blood 
donor  counselors  to  operate  from  each 
regional  center.  Assist  in  developing 
and  maintainaing  a  system  to  identify  a 
network  of  low  risk  and  repeat  blood 
donors.  Guide  in  the  management  of 
blood  collection  facilities  that  have  the 
capacity  to  obtain,  handle  and  store 
blood  safely  with  good  recordkeeping. 
Implement  effective  quality  assurance 
procedures  for  collecting  and  storing 
blood. 

•  Testing — ^Develop  generic  national 
and  site-specific  protocols  for  testing 
blood  for  HIV,  hepatitis  and  syphilis. 
Manage  blood  testing  facilities,  ensuring 
good  recordkeeping.  Implement 
effective  quality  assurance  procedures 
for  testing  blood. 

•  Transfusion  and  Blood 
Utilization — ^Develop  and  implement 
national  guidelines  for  the  appropriate 
use  of  blood  and  blood  products, 
nationally  and  regionally.  Develop 
blood  utilization  review  and  quality 
assurance  systems  for  blood  usage. 

•  Training — Develop  and  provide 
training  programs  and  continuing 
education  programs  for  health  care 
professionals  involved  with  blood 
transfusion  services,  such  as  physicians, 
nurses,  physician  assistants,  community 
health  aides,  counselors,  and  laboratory 
technicians  in  the  fields  of  blood  donor 
recruitment  and  blood  collection. 
Develop  and  provide  training  programs 
and  continuing  education  progranS  for 
physicians  and  laboratory  technicians  in 
basic  principles  and  practice  of  blood 
banking  and  transfusion  medicine. 
Develop  educational  programs  for 
health  care  providers,  nurses  and  the 
general  public  on  safe  transfusion 
practices,  including  reducing  the        ■  « 
demand  for  unnecessary  transfusions 
and  recognizing  community  norms  in 
practices  regarding  blood  transfusions. 

•  Monitoring  and  Evaluation — 
Implement  a  system  for  reviewing  and 
adjusting  program  activities  based  on 
monitoring  information.  Measure 
clinical  outcomes  to  assess  the  impact  of 
the  program. 

Funding  will  be  provided  to  initiate 
new  programs  or  expand  existing 
programs  (e.g.,  expanding  from  one 
region  to  other  regions  of  the  same 
country)  that  include  the  above 
compounds. 

In  a  cooperative  agreement,  HHS/CDC 
staff  is  substantially  involved  in  the 
program  activities,  above  and  beyond 
routine  grant  monitoring.  HHS  will 
work  under  the  guidance  and 
supervision  of  the  Office  of  the  Global  ^ 
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AIDS  Coordinator  at  the  Department  of 
State. 

HHS/CDC  Activities  for  this  program 
are  as  follows: 

•  Provide  scientific  and  technical 
assistance  in  refining  the  operational 
plan. 

•  Provide  ongoing  technical 
assistance  in  addressing  problems 
encountered  in  implementing  your  plan. 

•  Assist  in  assessing  program 
operations  and  in  evaluating  overall 
effectiveness  of  your  program. 

•  Staff  in  both  headquarters  (HHS/ 
CDC  Atlanta  and  HHS/CDC  in  country) 
and  in  the  designated  countries  will 
assure  that  other  related  U.S. 
Government  (USG)  activities  are  well 
coordinated  with  National  Programs  in 
each  country. 

n.  Award  Information 

Type  of  Award:  Cooperative 
Agreement.  HHS/CDC  involvement  in 
this  program  is  listed  in  the  Activities 
Section  above. 

Fiscal  Year  Funds:  FY  2004. 

Approximate  Total  Funding:  $10 
million. 

Approximate  Number  of  Awards:  3. 

Approximate  Average  Award:  $5 
million. 

Floor  of  Award  Range:  $500  thousand. 

Ceiling  of  Award  Range:  $10  million. 

Anticipated  Award  Date:  March  25, 
2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  5  years. 

Throughout  the  project  period,  HHS/ 
CDC's  commitment  to  continuation  of 
awards  will  be  conditioned  on  the 
availability  of  funds,  evidence  of 
satisfactory  progress  by  the  recipient  (as 
docimiented  in  required  and  certified 
technically  acceptable  semi-annual 
program  and  financial  reports),  and  the 
determination  that  continued  funding  is 
in  the  best  interest  of  the  U.S. 
Government. 

m.  Eligibility  Information 

IH.l.  Eligible  applicants:  Applications 
may  be  submitted  by  foreign  and 
^domestic  public  and  private 
organizations,  such  as: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  Universities. 

•  Faith-based  organizations. 
III.2.  Cost  Sharing  or  Matching: 

Matching  funds  are  not  required  for  this 
program. 

IU.3.  Other  Eligibility  Requirements:  If 
yom-  application  is  incomplete  or  non- 
responsive  to  the  requirements  listed 
below,  it  will  not  be  entered  into  the 
review  process.  You  will  be  notified  that 
your  application  did  not  meet  the 
submission  requirements 


Provide  written  evidence,  including 
letters  of  recommendation  from  entities 
you  have  worked  with  in  the  past,  that 
your  organization  has  experience 
providing  services  in  all  of  the  following 
areas  for  at  least  five  years: 

•  Managing,  operating  or  organizing 
national  or  regional  blood  centers,  blood 
banks,  blood  bank  testing  laboratories, 
or  blood  banking  professional 
organizations. 

•  Developing  or  operating  national, 
regional  or  university  educational  and 
training  programs  in  blood  banking  and 
blood  transfusion  practice  for  blood 
bank  professionals. 

•  Developing  or  implementing 
guidelines  or  standards,  including 
quality  assurance,  for  blood  collection 
centers,  blood  bank  testing  laboratories 
or  transfusion  services. 

•  Developing  or  operating  blood 
donor  recruitment  networks  and 
training  blood  donor  recruitment  staff, 
or  developing  standards  or  guidelines 
for  these  activities. 

If  you  request  a  funding  amount 
greater  than  the  upper  threshold,  your 
application  will  not  be  eligible  for 
review.  You  will  be  notified  that  you 
did  not  meet  the  submission 
requirements. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

IV.  Application  and  Submission 
Information 

H'.l.  Address  to  Request  Application 
Package:  To  apply  for  this  funding 
opportunity  use  application  form  PHS 
5161.  Forms  are  available  on  the  USG 
Web  site,  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  USG  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff 
at:  770-488-2700.  Application  forms 
can  be  mailed  to  you. 

IV.2.  Content  and  Form  of 
Application  Submission:  This  program 
annoimcement  is  the  definitive  guide  on 
application  format,  content,  and 
deadlines.  It  supersedes  information 
provided  in  the  application  instructions. 
If  there  are  discrepancies  between  the 
application  form  instructions  and  the 
program  aimouncement,  adhere  to  the 
guidance  in  the  program  aimouncement. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 


grant  or  cooperative  agreement  from  the 
Federal  government.  The  DUNS  number 
is  a  nine-digit  identification  number, 
which  uniquely  identifies  business 
entities.  Obtaining  a  DUNS  number  is 
easy  and  there  is  no  charge.  To  obtain 
a  DUNS  number,  access  http:// 
www.duaandbradstreet.com  or  call  1- 
866-705-5711.  For  more  information, 
see  the  USG  Web  site  at:  http:// 
www.cdc.gov/od/pgo/funding/ 
pubcommt.htm. 

If  your  application  form  does  not  have 
a  DUNS  number  field,  please  write  your 
DUNS  number  at  the  top  of  the  first 
page  of  your  application,  and/or  include 
your  DUNS  number  in  your  application 
cover  letter. 

You  must  submit  a  signed  original 
and  two  copies  of  your  application 
forms. 

You  must  include  a  project  narrative 
with  your  application  forms.  Your 
narrative  must  be  submitted  in  the 
following  format: 

•  Maximum  number  of  pages:  30 
(Note:  eligibility  and  budget  narrative 
are  not  included  in  the  page  total).  If 
your  narrative  exceeds  the  page  limit, 
only  the  first  pages  which  are  within  the 
page  limit  will  be  reviewed. 

•  Font  size:  12  point  unreduced 

•  Paper  size:  8.5  by  1 1  inches 

•  Page  margin  size:  1"— top.  bottom, 
right,  and  left 

•  Printed  only  on  one  side  of  page 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

•  Written  in  English,  avoid  jargon. 
Your  narrative  should  address 

activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

A.  Need  (3  Pages  Maximum) 

Describe  the  need  for  services  in  the 
country  or  regions  in  which  you  intend  • 
to  provide  blood  transfusion  safety 
sfervices.  Address  the  following: 

1 .  Need  for  technical  assistance  and 
guidance  in  the  designated  countries  for 
all  activities. 

2.  Need  for  blood  safety  education 
and  training  activities  for  physicians, 
nurses,  laboratory  technologists, 
managers,  and  donor  recruiters. 

B.  Current  Blood  Bank  and  Transfusion 
Service  Activities  (9  Pages  Maximum) 

Describe  the  blood  transfusion  system 
activities  for  the  regions  in  which  you 
plan  to  provide  blood  transfusion  safety 
services.  Address  the  following: 

1.  Infjustructure — Describe  your 
organization's  ability  to  work  with  and 
advise  the  Ministries  of  Health  and/or 
National  Blood  Transfusion  Services  in 
the  designated  countries  with  guidance 
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on  the  design  and  organization  of 
regional  blood  collection  centers, 
laboratory  testing  equipment,  and 
standard  operating  procedures. 

2.  Blood  Collection — ^Describe  your 
ability  to  guide  the  development  of 
protocols  and  standards  for  collecting, 
handling  and  distributing  units  of 
blood.  Describe  your  organization's 
scope  of  work  in  blood  donor 
recruitment  and  counseling  activities. 
Describe  your  organization's  work  in  the 
management  of  blood  collection 
facilities,  record-keeping,  and  quality 
assurance  activities.  Describe  yoiu* 
organization's  activities  in  blood  donor 
recruitment,  selection  and  counseling. 

3.  Testing— Describe  your 
organization's  role  in  blood  transfusion 
safety  laboratory  testing  and  in 
promoting  standard  operating 
procedures  and  quality  assurance 
systems  for  blood  transfusion  services 
and  testing  laboratories. 

4.  Transfusion  and  Blood 
Utilization — Describe  your 
organization's  role  in  the  development 
of  or  use  of  guidelines  or  standards  for 
blood  transfusion  therapy  and  efforts  or 
systems  for  blood  utilization  review  and 
the  reduction  of  unnecessary  blood 
transfusions. 

5.  Training  Activities — Describe 
current  training  programs  for  blood 
transfusion  safety  for  physicians, 
laboratory  technologists,  donor 
recruiters,  and  nurses.  Include 
information  about  course  titles,  types 
and  ntunbers  of  persons  trained,  length 
of  each  coiirse,  training  facilities,  and 
the  trainers. 

6.  Monitoring  and  Evaluation — 
Describe  your  organization's  use  of 
program  indicators  and  monitoring  and 
evaluation  tools  in  measuring  quality  of 
blood  transfusion  services  such  as  the 
monthly  niimber  of  units  of  safe  blood 
made  available,  the  niunber  of  persons 
receiving  safe  blood  each  month,  the 
blood  supply  deficit,  and  the  number  of 
persons  with  serious  adverse 
consequences  to  transfusions. 

7.  Describe  your  organization's 
experience  with  providing  technical 
assistance  related  to  the  areas  listed 
above.  Comment  on  any  experience 
providing  technical  ctssistance  in  other 
coimtries. 

C.  Goals  (4  Pages  Maximum) 

Address  the  foUoviring: 

1.  Provide  goals,  objectives,  and 
timeline  for  implementation  of  the 
program  plan. 

2.  Provide  measures  of  effectiveness 
by  which  you  can  assess  the  success  of 
the  program. 

3.  Provide  letters  of  support  from 
organizations  with  which  you  intend  to 


support 


support 
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work.  Tl  ese  letters  should  indicate 


or  the  goals  and  objectives  of 


your  pro  josed  project  and  indicate  what 


hey  will  provide,  e.g.,  referrals 


to  your  drogram 


Rapid  Expansion  of  Blood 

i  ion  Safety  Services  (8  Pages 


D. 

Transfu. 

Maximubi) 

Descri  )e  your  plans  for  increasing  the 
quality  atid  extent  of  safe  blood 
transfusibn  services.  Describe  your 
plans  foa  increasing  the  number  of  imits 
of  safe  blood  available  for  transfusion 
and  plans  for  reducing  uimecessary 
transfusi  ons.  Address  the  foUovtnng 
areas: 

1.  Infr  istructure — Indicate  for  which 
countrie !  you  intend  to  provide 
assistance.  Describe  your  plans  to  assist 
the  designated  countries  in  assessing 
and  expanding  the  current  blood 
transfusion  system  infrastructure, 
includijK  regional  blood  collection 
facilitiesTlaboratory  testing  equipment, 
and  supplies. 

2.  Blcid  Collection — ^Describe  youi 
plans  foi  assisting  coimtries  in 
expanding  the  current  systems  for 
collecting,  handling,  and  distributing 
units  of  )lood.  Describe  your  plans  for 
the  expa  asion  of  blood  donor 
recruitn  ent  and  counseling  activities. 
Descrilx  yoiu-  plans  for  assisting  the 
designated  countries  with  the 
develop:  nent  of  blood  collection 
facilitiei  management,  record-keeping, 
and  qua  ity  assurance  activities. 
Describe  your  plaimed  activities  to 
assist  w  th  the  promotion  of  blood 
donor  c(  immunity  mobilization  in  the 
proposed  areas. 

3.  Tei  ting — ^Describe  your  plans  to 
advise  a  ad  guide  the  designated 
countries  in  expanding  their  current 
systems,  of  testing  blood  for  HIV, 
hepatiti^,  and  syphilis.  Describe  plans  to 
help  im  >lement  or  expand  ciurent 
standar( .  operating  procedures  and 
quality  i  tssurance  procedures. 

4.  Trc  nsfusion  and  Blood 

Utilizat  on — ^Describe  plans  to  help  the 
designa  ed  countries  implement  the  use 
of  natio  lal  or  regional  guidelines  for 
blood  titinsfusion  therapy  and  efforts  or 
systems  for  blood  utilization  review  and 
the  redaction  of  unnecessary  blood 
transfusions. 

5.  Training  Activities — Describe 
proposed  training  programs  for  blood 
transfusion  safety  for  physicians, 
laboratory  technologists,  donor 
recruitars  and  nurses.  Include 

'information  about  proposed    - 
fellowships,  training  coiirses,  types  and 
numbei  s  of  persons  to  be  trained,  and 
length  ( if  each  course.  Describe  the 
numbef  of  potential  faculty  and  trainers 
and  their  qualifications  and  experience. 


6.  Monitoring  and  Evaluation — 
Describe  the  proposed  system  to  use 
important  program  indicators  such  as 
the  monthly  number  of  units  of  safe 
blood  made  available,  the  number  of 
persons  receiving  safe  blood  each 
month,  the  blood  supply  deficit,  and  the 
number  of  persons  with  serious  adverse 
consequences  to  transfusions. 

7.  Susfainabi/ity— Applicants  should 
develop  a  one-page  description  of 
capacity  building  activities  for  each 
year's  work  plan.  Proposed  activities 
must  include  capacity  building  as 
defined  as  activities  promoting  host 
country  infrastructure  development  and 
strengthening  of  management,  service 
delivery,  and  evaluation  systems  and 
clinical/cultural  competency. 

In  order  to  accomplish  sustainable 
systems  development  the  following 
activities  are  suggested: 

•  Identify  key  stakeholders  and 
engage  potentisd  in-coimtry  partners; 

•  Develop  or  expand  a  formal 
(preferably  host  country)  advisory  group 
to  plan  for  on-going  services; 

•  Define  the  components  of  care  with 
other  health  or  social  service  providers; 

•  Research  funding  sources;  and 

•  Develop  an  exit  plan. 

The  overall  strategy  and  program 
must  fit  into  National  host  country 
strategies  including  continuation  of  the 
program  funding  and  staffing. 

E.  Management  Plan.  Staffing,  and 
Infrastructure  (6  Pages  Maximum) 

Address  the  following: 

1.  Management  Plan — ^Provide  an 
organizational  chart  and  describe  the 
responsibilities  for  each  of  the  key  staff. 

2.  Staffing — ^Describe  the  number  and 
types  of  staff  needed  to  assist  with 
technical  guidance  and  training 
activities. 

3.  Infrastructure — Describe  the 
physical  facilities  in  which  the 
proposed  activities  will  be  carried  out 
and  the  equipment  needed. 

4.  Human  Resources,  Management 
and  Administration — Describe  plans  to 
provide  or  obtain  all  material  and 
human  resources  necessary  for  the 
development,  ^implementation, 
management,  operation,  monitoring, 
and  quality  assurance  of  all  technical 
assistance  program  activities. 

5.  Coonunationwith National 
Programs — ^Describe  the  organization's 
strategy  to  coordinate  proposed 
activities  within  the  context  of  national 
programs. 

-  F.  Budget  Narrative  (No  Page  Limit) 

Guidance  for  completing  your  budget 
can  be  found  on  the  USG  Web  site,  at 
the  following  address:  http:// 
www.cdc.gov/od/pgo/funding/ 
budgetguideJbtm. 


Federal  Register / Vol.  68,  No.  230 /Monday,  December  1.  2003 /Notices 


67185 


Additional  information  may  be 
included  in  the  application  appendices. 
The  appendices  will  not  be  counted 
toward  the  narrative  page  limit.  This 
additional  information  includes: 
Curriculum  Vitae,  Resumes, 
Organizational  Charts,  Letters  of 
Support,  and  other  pertinent 
dociunents. 

IV.3.  Submission  Dates  and  Times: 
Application  Deadline  Date:  March  1, 
2004. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  the  deadline 
date.  If  you  send  yoiy  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
due  to:  (1)  Carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  you  will  be 
given  the  opportunity  to  submit 
dociunentation  of  the  carriers  guarantee. 
If  the  documentation  verifies  a  carrier 
problem.  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

This  program  announcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  yoiu-  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that 
your  application  did  not  meet  the 
submission  requirements. 

CDC  will  not  notify  you  upon  receipt 
of  your  application.  If  you  have  a 
question  about  the  receipt  of  your 
application,  first  contact  your  courier.  If 
you  still  have  a  question,  contact  the 
PGO-TIM  staff  at:  770-488-2700.  Before 
calling,  please  wait  two  to  three  days 
after  the  apphcation  deadline.  This  will 
allow  time  for  applications  to  be 
processed  and  logged. 

IV. 4.  Intergovernmental  Review  of 
Applications:  Executive  Order  12372 
does  not  apply  to  this  program. 

IV.5.  Funding  restrictions:  Funding 
restrictions,  which  must  be  taken  into 
account  while  writing  your  budget  are 
as  follows: 

•  Fimds  may  be  used  only  for 
activities  associated  with  strengthening 
blood  transfusion  services.  USG  funds 
may  be  used  for  direct  costs  such  as 
salaries;  necessary  travel;  operating 
costs,  including  supplies,  fuel,  utilities, 
etc.;  staff  training  costs,  including 
registration  fees  and  purchase  and  rental 


of  training  related  equipment;  and 
purchase  of  HIV  testing  reagents,  test 
kits,  and  laboratory  equipment  for  HIV 
testing. 

•  No  funds  appropriated  under  this 
solicitation  shall  be  used  to  carry  out 
any  program  of  distributing  sterile 
needles  or  syringes  for  the  hypodermic 
use  of  any  illegal  drug. 

•  No  funds  made  available  under  this 
solicitation  may  be  used  to  provide 
assistance,  to  any  group  or  organization 
that  does  not  have  a  policy  explicitly 
opposing  prostitution  and  sex 
trafficking.  This  written  statement  of 
certification  must  be  signed  by 
authorized  person{s)  within  the 
applicant  group  or  organization, 
including  the  individuals  submitting  the 
application.  No  funds  made  available 
under  this  solicitation  may  be  used  to 
promote  or  advocated  the  legalization  or 
practice  of  prostitution  or  sex 
trafficking.  Nothing  in  the  preceding 
two  sentences  shall  be  construed  to 
preclude  the  provision  to  individuals  of 
palliative  care,  treatment,  or  post- 
exposure pharmaceutical  prophylaxis, 
and  necessary  pharmaceuticals  and 
other  commodities,  including  test  kits, 
condoms, 'and,  when  proven  effective, 
microbicides. 

•  Applicants  may  contract  with  other 
organizations  under  this  program; 
however,  the  applicant  must  perform  a 
substantial  portion  of  the  activities 
(including  program  management  and 
operations,  and  delivery  of  services  for 
which  funds  are  requested). 

•  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exception:  With  the  exception  of 
American  University,  Beirut  and  the 
World  Health  Organization,  indirect 
costs  will  not  be  paid  (either  directly  or 
through  a  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location. 

•  All  requests  for  funds  contained  in 
the  budget  shall  be  stated  in  U.S. 
dollars.  Once  an  award  is  made.  USG 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

•  A  fiscal  Recipient  Capability 
assessment  may  be  required,  prior  to  or 
post  award,  in  order  to  review  the 
applicant's  business  management  and 
fiscal  capabilities  regarding  the 
handling  of  U.S.  Federal  funds. 

•  You  must  obtain  an  annual  audit  of 
these  USG  funds  (program-specific 
audit)  by  a  U.S.-based  audit  firm  with 
international  branches  and  ciurent 


licensure/authority  in-country",  and  in 
accordance  with  International 
Accoimting  Standards  or  equivalent 
standard(s)  approved  in  writing  by  USG. 

fV.  6.  Other  Submission 
Requirements:  Application  Submission 
Address:  Submit  your  application  by 
mail  or  express  delivery  service  to: 
Technical  Information  Mpnagement — 
PA#04078.  CDC  Procurement  and 
Grants  Office.  2920  Brandywine  Road, 
Atlanta,  GA  30341.  USA. 

Applications  may  not  be  submitted 
electronically  at  this  time. 

V.  Application  Review  Information 

V.  1 .  Criteria:  You  are  required  to 
provide  measures  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the 
"Purpose"  section  of  this 
annoimcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation.  These 
should  be  included  in  your  project 
narrative  under  "Goals." 

Your  application  will  be  evaluated 
against  the  following  criteria: 

1.  Current  Capability:  45  Points 

(a)  Infrastructure — Does  the  applicant 
have  the  resources  to  guide  or  assist  in 
the  development  of  blood  center 
infrastructure,  including  buildings, 
equipment,  and  supplies? 

(b)  Blood  collection — Does  the 
applicant  have  the  resources  to  guide  or 
assist  in  the  development  of  blood 
collection  facilities,  including  the 
development  of  blood  donor 
recruitment  networks? 

(c)  Testing — Does  the  applicant  have 
the  resources  to  guide  or  assist  in  the 
development  of  blood  transfusion 
testiAg  laboratories,  including  standard 
operating  procedures  and  protocols? 

(d)  Transfusion  and  Blood 
Utilization — Does  the  applicant  have  the 
resources  to  develop  or  assist  in  the 
development  of  blood  transfusion 
practice  guidelines  and  a  blood 
utilization  review  programs? 

(e)  Training — Does  the  applicant  have 
the  resources  to  develop  or  guide  in  the 
development  of  a  comprehensive 
training  program  in  the  basic  principles 
and  practices  of  blood  banking  and 
transfusion  medicine? 

(f)  Monitoring  and  evaluation — Does 
the  applicant  have  a  monitoring  and 
evaluation  plan?  Does  the  plan  measure 
important  indicators? 
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2.  Feasibility  of  Plan:  35  Points 

(a)  Infrastructure — Is  the  plan  to  guide 
or  assist  in  the  development  of  blood 
center  infrastructure  sound  and 
reasonable? 

(b)  Blood  collection — Is  the  plan  to 
guide  or  assist  in  the  development  of 
blood  collection  facilities,  including  the 
development  of  blood  donor 
recruitment  neftworks,  reasonable? 

(c)  Testing — Is  the  plan  to  guide  or 
assist  in  the  development  of  blood 
transfusion  testing  laboratories, 
including  standard  operating 
procedures  and  protocols,  reasonable? 

(d)  Transfusion  and  Blood 
Utilization — Does  the  applicant's  plan 
to  develop  or  assist  in  the  development 
of  blood  transfusion  practice  guidelines 
and  a  blood  utilization  review  programs 
seem  reasonable? 

(e)  Training — Does  the  applicant  have 
the  resources  and  a  reasonable  plan  to 
develop,  or  guide  the  development  of,  a 
comprehensive  training  program  in  the 
basic  principles  and  practices  of  blood 
banking  and  transfusion  medicine? 

(f)  Monitoring  and  evaluation — Is  the 
monitoring  and  evaluation  plan 
feasible?  Does  the  plan  measiu« 
important  indicators? 

{g)  Sustainability — ^Is  the  plan  for 
sustainability  reasonable  and  feasible? 

3.  Measures  of  Effectiveness:  10  Points 

Do  the  measures  of  effectiveness 
address  the  number  of  blood  imits 
tested  safe  for  transfusion-transmitted 
diseases  and  the  number  of  persons 
receiving  safe  transfusions? 

4.  Plans  for  Collaboration:  10  Points 

Is  there  a  plan  or  strategy  for 
effectively  collaborating  with  the 
Ministries  of  Health  or  National 
Transfusion  Services  funded  under  CDC 
Program  Announcement  04077? 

V.2.  Review  and  Selection  Process: 
Applications  will  be  reviewed  for 
completeness  by  the  Prociu-ement  and 
Grants  OfBce  (PGO)  staff,  and  for 
responsiveness  by  the  National  Center 
for  HTV,  STD,  and  TB  Prevention. 
Incomplete  applications  and 
applications  that  are  non-responsive  to 
the  eligibility  criteria  wrill  not  advance 
through  the  review  process.  Applicants 
will  be  notified  that  their  application 
did  not  meet  submission  requirements. 

An  interagency  objective  review  panel 
'  will  evaluate  your  application  according 
to  the  criteria  listed  in  section  "V.l. 
Criteria"  above. 

In  addition,  the  following  factors  may 
affect  the  funding  decision: 

•  Geographic  oistribution. 

•  Percentage  of  staff  who  are  citizens 
of  the  country  in  which  services  will  be 
provided. 


V.J.  Anticipated  Announcement  and 
Award  Dates:  Award  Date:  March  25, 
2004. 

VI.  Ah  ard  Administration  Information 

Awa  x/  Notices:  Successful  applicants 
will  re  :eive  a  Notice  of  Grant  Award 
(NGA)ifrom  the  USG  Procurement  and 
Grants  Office.  The  NGA  shall  be  the 
only  biding,  authorizing  dociunent 
betwe^  the  recipient  and  USG.  The 
NGA  vf  ill  be  signed  by  an  authorized 
Grants  Management  Officer,  and  mailed 
to  the  Recipient  fiscal  officer  identified 
in  the  i  tpplication. 

Ada  inistrative  and  National  Policy 
Requit  iments:  45  CFR  part  74  and  part 
92. 

For  I  lore  information  on  the  Code  of 
Federa  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 
www.qccess.gpo.gov/nara/cfr/cfr-table- 
searcmhtml. 

The  'oUowing  additional 
requin  ments  apply  to  this  project: 

•  AR-1    HIV/ AIDS  Confidentiality 
Prov  isions 

•  AR-p    HIV  Program  Review  Panel 
Requirements 

•  AR-B    Patient  Care 

•  AR-  9    Paperwork  Reduction  Act 
Reqi  lirements 

•  AR-10    Smoke-Free  Workplace 
Reqi  lirements 

•  AR-11     Healthy  People  2010 

•  AR-1 2    Lobbying  Restrictions 

•  AR- 14    Accoimting  System 
Reqi  lirements 

•  AR-1 6    Security  Clearance 
Reqi  lirement 

•  AR-23    States  and  Faith-Based 
Orgi  inizations 

•  AR-  24    Health  Insurance  Portability 
and  Accountability  Act  Requirements 

•  AR-25     Release  and  Sharing  of  Data 
Adc  itional  information  on  these 

requir  iments  can  be  found  on  the  CDC 
Web  s  te  at  the  following  Internet 
addrei  s:  http://www.cdc.gov/od/pgo/ 
fundii  \g/ARs.htm. 

Repot  ing  Requirements 

You 
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must  provide  CDC  with  a 
hardcj>py  original,  plus  two  copies  of 
fo  lowing  reports: 
I]  iterim  progress  report,  no  less 
days  before  the  end  of  the 
period.  The  progress  report  will 
is  your  non-competing 
contii  luation  application,  and  must 
conta  n  the  following  elements: 

(a)  I  Current  Budget  Period  Activities 
Objec  ives. 

(b)  I  >urrent  Budget  Period  Financial 
Progr  »ss. 

(c)  Jew  Budget  Period  Program 
Propt  sed  Activity  Objectives. 


(d)  Detailed  Line-Item  Budget  and 
Justification. 

(e)  Additional  Requested  Information. 

2.  Semi-annual  progress  report,  due  7 
months  after  the  begiiming  of  each 
budget  period.  This  report  should 
contain  the  following  elements: 

(a)  Progress  on  achieving  objectives 

(b)  Modification  or  new  activities 

3.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

4.J^inal  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

These  reports  must  be  mailed  to  the 
Grants  Management  Specialist  listed  in 
the  "Agency  Contacts"  section  of  this 
aimouncement. 

Vn.  Agency  Cimtacts 

For  general  questions  about  this 
aimouncement,  contact:  Technical 
Information  Management  Section,  CDC 
Procurement  and  Grants  Office,  2920 
Brandyvdne  Road,  Atlanta,  GA  30341, 
Telephone:  770-488-2700. 

For  program  technical  assistance, 
contact:  Kenneth  Clark,  M.D.,  MPH, 
Project  Officer,  National  Center  for  HIV, 
STD,  and  TN  Prevention,  Centers  for 
Disease  Control  and  Prevention,  1600 
aifton  Rd,  NE,  MS  E04,  Atlanta,  GA 
,  30333,  Telephone:  404-639-8057,  E- 
mail:  kjc4@cdc.gov. 

For  budget  assistance,  contact:  Shirley 
Wynn,  Contract  Specialist,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341, 
Telephone:  770-488-1515,  E-mail: 
zbx6@cdc.gov. 

Dated:  November  25,  2003. 
Edward  Scholtz, 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-29892  Filed  11-28-03;  8:45  am] 
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Key  Dates:  Application  Deadline: 
December  31,  2003. 

I.  Funding  Opportunity  Description 

Authority:  This  program  is  authorized 
under  section  301(a)  and  307  of  the  Public 
Health  Service  Act,  [42  U.S.C.  241(a)  and 
2421]  as  amended  and  under  Public  Law  108- 
25  (United  States  Leadership  Against  HIV/ 
AIDS,  Tuberculosis  and  Malaria  Act  of  2003) 
[22  U.S.C.  7601). 

Purpose:  President  Bush's  Emergency 
Plan  for  AIDS  Relief  has  called  for 
immediate  action  to  turn  the  tide  of 
HIV/ AIDS  in  Africa  and  the  Caribbean. 
An  important  aspect  of  the  President's 
bold  vision  is  to  treat  at  least  two 
million  HIV-infected  persons  with 
combination  antiretroviral  therapy 
(ART)  within  five  years.  This  funding 
opportunity  responds  to  the  President's 
call  for  rapid,  accountable,  and 
sustainable  action. 

The  primary  purpose  of  this  funding 
announcement  is  to  rapidly  expand 
ART  for  low-income  HIV-infected 
persons.  An  additional  intent  is  to 
develop  sustainable  indigenous  capacity 
to  continue  these  programs  after  the 
project  ends.  Fimds  will  be  awarded  to 
organizations  with  excellent  HTV 
programs  that  currently  provide  care  or 
care  and  ART.  Services  should  be 
delivered  in  a  manner  that  is  consistent 
with  national  plans  and  policies.  The 
following  countries  are  eligible: 
Botswana,  Cote  d'lvoire,  Ethiopia, 
Guyana,  Haiti,  Kenya,  Mozambique, 
Namibia,  Nigeria,  Rwanda,  South 
Africa,  Tanzania,  Uganda,  Zambia. 

Measiu-able  outcomes  of  this  program 
will  be  in  alignment  with  the  following 
performance  goal  for  President  Bush's 
Emergency  Plan  for  AIDS  Relief:  Treat 
two  million  HIV-infected  people  in  14 
countries  in  Africa  and  the  Caribbean 
heavily  afflicted  by  AIDS  (see  above). 
CDC  expects  to  work  in  close 
collaboration  with  the  Health  Resources 
Services  Administration  (HRSA)  in 
supporting  awardee  activities  under  this 
cooperative  agreement. 

This  initiative  is  a  coordinated  effort 
led  by  the  Office  of  the  Global  AIDS 
Coordinator  at  the  Department  of  State 
and  involves  various  U.S.  Federal 
Government  agencies  including  the 
Department  of  State.  Department  of 
Health  and  Human  Services  (HHS). 
Department  of  Defense  and  the  U.S. 
Agency  for  International  Development. 

Activities 

The  recipient  must  manage  a  program 
to  support  all  of  the  following  activities 
in  the  coimtries  in  which  they  currently 
meet  eligibility  requirements.  Awardee 
activities  for  this  program  are  as  follows: 


Clinical  Care 

a.  Diagnose  HIV  infection  correctly. 

b.  Provide  comprehensive  care 
including  appropriate  prophylaxis  and 
treatment  for  opportunistic  infections 
(OI)  including  tuberculosis  (TB)  and 
sexually  transmitted  infections  (STIs), 
according  to  national  guidelines.  If  such 
guidelines  do  not  exist,  use  World 
Health  Organization  (WHO)  or  other 
international  guidelines. 

c.  Provide  ART  according  to  national 
gmdelines  and  algorithms  3iat  cover 
when  and  how  to  initiate  therapy,  use 
first-  and  second-line  regimens,  and  use 
regimens  for  special  circumstances, 
such  as  pregnancy,  co-infection  with 
TB,  and  where  appropriate,  children. 

d.  Evaluate  and  manage  adverse 
effects  of  drugs. 

e.  Maintain  adequate  clinical  records. 

f.  Provide  counseling  and  social 
support  to  ensure  adherence  to 
treatment  regimens. 

g.  Provide  referrals  for  additional  care 
and  support  needs. 

h.  Provide  monitoring  and  care  for 
HIV-infected  persons  not  yet  eligible  by 
medical  criteria  for  ART. 

Drug  and  Health  Commodities 
Management 

a.  Select  and  procure  appropriate 
drugs  in  the  correct  amounts  in 
accordance  with  U.S.  government 
policies  and  national  and  international 
law. 

b.  Develop  and  maintain  ongoing 
quality  assiu-ance  for  sectue  and  reliable 
storage  and  distribution  systems,  and 
prevent  the  diversion  and  theft  of  drugs 
and  conunodities. 

c.  Maintain  record-keeping  systems. 

Laboratory  Services 

Ensure  the  availability  and 
appropriate  use  of  laboratory 
capabilities  for  diagnosing  HIV 
infection,  opportimistic  infections,  and 
other  co-morbid  events,  and  for 
appropriate  evaluation  of  drug  toxicities 
consistent  with  national  guidelines. 
This  includes  access  to:  (1)  Physical 
infi^tructure;  (2)  trained  staff;  (3) 
equipment;  (4)  supplies  and  reagents; 
and  (5)  quality  assurance. 

Training 

a.  Assure  training  and  continuing 
education  to  health  care  workers,  such 
as  doctors,  niuses.  clinical  assistants, 
nurse  practitioners,  pharmacists, 
laboratory  technicians,  and  community 
workers  (including  persons  living  with 
HIV/AIDS). 

b.  Training  shotild  address  the 
diagnosis,  treatment,  and  care  of  HIV. 

c.  Provide  training  to  increase  the 
capacity  of  indigenous  staff. 


d.  Provide  management  training  as 
needed. 

Commimity  Mobilization  and  Behavior 
Change 

Limited  funding  in  this  award  (no 
more  than  seven  percent  of  the  budget) 
is  available  for  commimity  mobilization 
and  behavior  change  to  promote  the  use 
of  ART.  These  activities  should  include 
employment  of  people  living  with  HIV/ 
AIDS  where  appropriate.  The  specific 
goals  of  this  activity  include:  (1)  For 
those  at  risk  of  infection — encourage 
them  to  seek  testing;  (2)  2.  For  those  not 
infected — ^reduce  the  risk  of  acquiring 
HIV  and  other  STIs;  and  I3)  For  those 
infected— reduce  the  risk  of  HIV 
transmission  and  encourage  care 
seeking  behavior  and  adherence  to 
therapy. 

Monitoring  and  Evaluation 

a.  Implement  a  system  for  ongoing 
review  and  adjustment  of  program 
activities. 

b.  Measure  uptake  and  clinical 
outcomes  to  assess  impact,  including 
monitoring  for  adverse  outcomes,  such 
as  drug  resistance  at  the  population 
level  in  the  populations  being  served. 

c.  Collect  program  indicators  as 
recommended  by  national  and  United 
States  Government  (USG)  guidelines, 
that  have  been  or  will  be  developed. 

d.  Assist  in  dissemination  of 
evaluations  and  lessons  learned  from 
these  programs. 

In  a  cooperative  agreement,  HHS  staff 
are  substantially  involved  in  the 
progpm  activities,  above  and  beyond 
routine  .grant  monitoring.  HHS  will 
v/ork  under  the  guidance  and 
supervision  of  the  Office  of  the  Global 
ATOS  Coordinator  at  the  Department  of 
State. 

CDC  and  HRSA  Activities  for  this 
program  are  as  follows: 

a.  Provide  scientific  and  technical 
assistance  in  refining  the  plan. 

b.  Provide  ongoing  technical 
assistance  in  addressing  problems 
encoimtered  in  implementing  the  plan, 
as  well  as  for  the  delivery  of  an  effective 
ARV  treatment  program  through  regular 
telecommimication  and  on-site  support. 

c.  Assist  in  evaluating  program 
operations  and  overall  effectiveness  of 
the  program  through  the  joint  review  of 
clinical  operations  and  joint  analysis  of 
monitoring  data. 

d.  Assist  the  awardees  with 
sophisticated  technical  elements,  such 
as  ARV  resistance  monitoring,  thmiigh 
direct  support  from  CDC  or  by 
facilitating  linkages  with  other  national 
or  international  organizations. 
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n.  Award  InibrmatioB. 

Type  of  Award:  Cooperative 
Agreement. 

CDC  involvement  in  this  program, 
including  technical  collaboration  with 
and  support  from  HRSA,  is  listed  in  the 
Activities  Section  above. 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding:  $115 
million. 

Approximate  Number  of  Awards:  Five 
or  six. 

Approximate  Average  Award:  $17 
million. 

Floor  of  Award  Range:  $7  million. 

Ceiling  of  Award  Range:  $25  million. 

Anticipated  Award  Date:  January  15, 
2004. 
'  Budget  Period  Length:  12  months. 

Project  Period  Length:  5  years. 

Throughout  the  project  period,  HHS's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 


m.  Eligibility  Informatioii       ' 

/If. I.  Eligible  Applicants 

Applications  may  be  submitted  by 
organizations  that  have  experience  in: 

(1)  Directly  providing  clinical  care  for 
HIV-infected  persons  (including 
management  of  TB  and  other 
opportunistic  infections,  as  well  as 
clinical  follow  up),  or  directly  providing 
such  care  plus  treatment  with  ART,  or 

(2)  assisting  in  providing  clinical  care  or 
care  and  treatment  with  ART  through 
funding  and  technical  assistance  (need 
to  show  evidence  of  an  operational 
presence  in  the  countries  your 
organization  proposes  to  work).  Eligible 
applicants  must  have  provided  these 
services  for  three  or  more  years  in  at 
least  three  of  the  following  countries: 
Botswana,  Cote  d'lvoire,  Ethiopia, 
Guyana,  Haiti,  Kenya,  Mozambique, 
Namibia,  Nigeria,  Rwanda,  South 
Africa,  Tanzania,  Uganda,  and  Zambia. 
Either  United  States  (U.S.)  or  non  U.S. 
organizations  are  eligible  to  apply. 

No  funds  made  available  imder  this 
solicitation  may  be  used  to  provide 
assistance  to  any  group  or  organization 
that  does  not  have  a  policy  explicitly 
opposing  prostitution  and  sex 
tni^cking.  This  written  statement  of 
certification  must  be  signed  by 
authorized  person(s)  within  the 
.  applicant  group  or  organization, 
including  the  individuals  submitting  the 
application.  No  funds  made  available 
imder  this  solicitation  may  be  used  to 
promote  or  advocate  the  legalization  or 


practici  i  of  prostitution  or  sex 
traffick  ng.  Nothing  in  the  preceding 
senten(  es  shall  be  construed  to  preclude 
the  pro  insion  to  individuals  of  palliative 
care,  treatment,  or  post-exposure 
pharmaceutical  prophylaxis,  and 
necessary  pharmaceuticals  and  other 
commddities,  including  test  kits, 
condoE  IS,  and,  when  proven  effective, 
microb  cides. 

in.2.  G  >st  Sharing  or  Matching 

Mate  ling  funds  aie  not  required  for 
this  pn  igram. 

III.3.  O  her  * 

If  yoi  1  request  a  funding  amoimt 
greater  than  the  ceiling  of  the  award 
range, ;  rour  application  will  be 
considi  !red  non-responsive  and  will  not 
be  entelred  into  the  review  process.  You 
will  bei  notified  that  your  application 
did  not  meet  the  submission  " 
requiranents. 

If  your  application  is  incomplete  or 
non-reiponsive  to  the  requirements 
listed  in  this  section,  it  will  not  be 
entered  into  the  review  process.  You 
will  bq  notified  that  your  application 
did  no 


meet  submission  requirements. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
describi  id  in  section  501(c)(4)  of  the  Internal 
Revenu  3  Code  that  engages  in  lobbying 
activiti(  s  is  not  eligible  to  receive  Federal 
funds  c  mstituting  an  award,  grant,  or  loan. 

IV.  Ap  ilication  and  Submission 
Infom  ation 

IV. 1.  /  ddress  To  Request  Application 
Packai  e 

To  apply  for  this  funding  opportunity 
use  application  form  CDC  1246. 
Apphoation  forms  and  instructions  are 
available  on  the  CDC  web  site,  at  the 
following  Internet  address: 
www.c  dc.gov/od/pgo/forminfo.htm. 

If  yc  u  do  not  have  access  to  the 
Intemi  it,  or  if  you  have  difficulty 
access  ng  the  forms  on-line,  you  may 
contadt  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Mana^ment  Section  (PGO-TIM)  staff 
at:  771  -488-2700.  Application  forms 
can  be  mailed  to  you. 

IV.2.  C  'ontent  and  Form  of  Submission 

You  must  include  a  project  narrative 
with  y  our  application  forms.  Your 
narrat  ve  must  be  submitted  in  the 
follo'A  ing  format: 

•  Maximum  number  of  pages:  40 
(Note:  Eligibility  and  budget  narrative 
are  not  included  in  the  page  total).  If 
your  narrative  exceeds  the  page  limit, 
only  t  le  first  pages  which  are  within  the 
page  1  mit  will  be  reviewed. 

•  S  ngle-spaced. 


•  Font  size:  12-point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  One  inch. 

•  Printed  cmly  on  one  side  of  page. 

•  Held  together  only  by  rubber  bands 
or  metal  clips;  not  bound  in  any  other 
way. 

•  Written  in  English. 

Your  narrative  should  address 
activities  to  be  conducted  over  the 
entire  project  period,  and  must  include 
the  following  items  in  the  order  listed: 

1.  Eligibility:  No  Page  Limit 

Provide  evidence  that  your 
organization  meets  the  eligibility^ 
requirements  for  this  funding 
aimouncement.  Examples  could  include 
a  copy  of  an  agreement  between  your 
organization  and  a  host  coimtry 
institution,  annual  reports,  or 
registration  as  an  operating  entity 
within  the  countries  you  propose  to 
work. 

This  should  be  the  first  topic 
addressed  in  your  program  narrative.  If 
you  do  not  provide  adequate 
documentation,  your  application  will  be 
deemed  ineligible  and  will  not  be 
reviewed.  If  you  need  to  include 
substantiatiiig  documents,  include  these 
in  the  appendix  under  a  section  titled 
"Eligibility." 

2.  Need:  2  Page  Max 

Describe  the  need  for  treatment 
services  in  the  catchment  areas  in  which 
you  intend  to  provide  ART.  Address  the 
following: 

a.  Estimated  number  of  infected 
persons  in  the  catchment  area  wher^ 
you  intend  to  provide  ART. 

b.  Estimated  nimiber  of  infected 
persons  receiving  ART  in  your  proposed 
catchment  areas  and  the  nimiber  of 
persons  receiving  ART  through  your 
organization  (if  any)  and  the  number  of 
facilities  your  organization  supports  to 
provide  ART  (if  any). 

c.  Number  of  persons  with  whom  you 
intend  to  initiate  treatment  with  ART 
and  the  number  of  facilities  in  which 
you  will  provide  ART  for  each  year  of 
the  next  five  years. 

d.  Provide  this  information  in  a  table 
format:  for  columns — ^base  and  years  1 
through  5;  for  rows — number  of  infected 
persons  (baseline  only),  number 
receiving  ART  (baseline  only),  number 
receiving  ART  through  your  program 
(baseline  only),  number  of  facilities 
where  ART  is  being  provided  (baseline 
only),  the  number  of  persons  your 
organization  intends  to  initiate 
treatment  with  ART  for  each  of  the  next 
five  years,  and  the  niunber  of  facilities 
for  each  year.  - 

e.  Describe  your  proposed  patient 
population,  including  socioeconomic 
status  and  gender. 


3.  Current  HTV  Care  and  Treatment 
Services:  16  Pages  Max 

Address  the  following  and  describe 
whether  your  organization  or  partnering 
organizations  is  responsible  for  these 
activities  (Include  supporting 
documents  in  the  appendix  under  the 
heading,  "Current  HIV  care  and 
treatment  services."): 

a.  Clinical  care — 

(1)  Current  services — Describe  the 
types  of  facilities  in  which  you  are 
currently  providing  services  (e.g., 
hospital,  clinic),  locations,  relationship 
to  government  health  services,  and  the 
types  of  HIV  related  care  and  treatment 
provided.  Also  indicate  any  fees  for 
services. 

(2)  Describe  your  strategies  for 
diagnosis,  treatment  and  prophylaxis  for 
opportunistic  infections,  including  TB. 
Also  describe  laboratory  and  clinical 
follow-up. 

(3)  If  your  program  is  currently 
providing  ART,  describe  the  criteria  for 
initiation  and  continuation  of  ART  and 
first-  and  second-line  ART  regimens. 
Also  describe  laboratory  and  clinical 
follow  up  as  well  as  strategies  to 
promote  adherence.  Indicate  whether 
these  are  consistent  with  national 
guidelines. 

b.  Drug  and  health  commodities — 
Describe  your  system  to  select,  procure, 
store,  track,  distribute,  and  provide 
pharmaceuticals  to  patients,  and 
measures  to  prevent  the  theft  and 
diversion  of  drugs  and  commodities. 
Indicate  sources  for  procurement  of 
pharmaceuticals  and  laboratory 
supplies. 

c.  Laboratory  services — Describe  the 
following: 

(1)  Laboratory  facilities  for  diagnosis 
and  treatment  of  HIV,  STIs,  and 
opportunistic  infections  such  as  TB: 

(2)  Capability  of  performing  CD4  tests 
at  each  facility  including  type  of    . 
equipment  used: 

(3)  Staff  qualifications; 

(4)  Quality  assurance  measures. 

d.  Training  activities — Describe 
training  programs  for  HIV  care  and 
treatment,  including  laboratory  services. 
Include  information  about  course  titles, 
types  and  numbers  of  persons  trained, 
length  of  each  course,  training  facilities, 
follow-up  activities,  and  trainer 
qualifications. 

e.  Community  mobilization  and 
behavior  change — Describe  your 
activities  to  promote  HIV  testing  in  the 
proposed  catchment  areas  and  to 
provide  behavioral  change  counseling  to 
persons  the  program  tests  for  HIV. 

f.  Monitoring  and  evaluation — 
Describe  your  current  system  to  record 
program  indicators,  including  patient 
outcomes. 
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4.  Goals  and  Objectives:  2  Page  Max 

Address  the  following: 

a.  Provide  goals  for  your  project  and 
measures  of  effectiveness  by  which  you 
can  assess  the  success  of  yoUr  program. 
One  of  these  measures  must  be  the 
number  of  HIV-infected  persons  to 
whom  you  will  be  providing  ART  by  the 
end  of  each  year  of  the  project. 

b.  Describe  major  activities  to  achieve 
project  goals  and  a  timeline  for 
implementation  of  the  project  in  the 
first  year  and  a  more  general  timeline 
for  four  years. 

5.  Rapid  Expansion  of  ART:  14  Pages 
Max 

Describe  your  plans  for  increasing  the 
number  of  infected  persons  who  receive 
ART.  Address  the  following  areas: 

a.  Clinical  care — Explain  how  you 
plan  to  increase  the  number  of  persons 
receiving  ART  and  maintain  or  improve 
the  quality  of  care  provided  in  three  or 
more  of  the  eligible  countries.  Include 
protocols  you  will  use.  Provide  an 
estimate  of  annual  per  patient  cost  for 
HIV  treatment  based  on  your  total 
budget.  Describe  your  policy  for 
charging  fees  to  patients.  Explain  how 
the  proposed  program  will  strengthen 
the  national  network  for  providing  ART 
and  is  consistent  with  Ministr>'  of 
Health  (MOH)  expansion  plans. 

b.  Drug  and  health  commodities — 
Describe  how  you  plan  to  expand  the 
drug  management  system  to  ensure 
appropriate  treatment  of  the  projected 
number  of  persons  on  ART. 

c.  Laboratory  services — Describe  how 
you  will  increase  your  HIV-related 
services.  If  you  plan  to  perform  CD4 
counts  or  viral  load  testing  for  initiating 
or  monitoring  ART.  describe  plans  to 
develop  this  capacity  or  to  collaborate 
with  others  to  do  so. 

d.  Training — Describe  your  training 
needs  including  the  number  and  type  of 
staff  that  need  to  be  trained  and  how  the 
training  will  be  accomplished.  Describe 
how  your  program  will  ensure  that 
training  of  indigenous  personnel  will 
occur  within  5  years. 

e.  Community  mobilization  and 
behavior  change — ^Describe  the  methods 
you  will  use  to  increase  the  number  of 
persons  who  seek  HIV  testing  and  the 
methods  you  will  use  to  increase  the 
number  of  persons  to  whom  you 
provide  counseling.  Describe  your 
efforts  to  support  adherence  to  therapy. 

f.  Monitoring  and  Evaluation — 
Describe  your  proposed  monitoring  and 
evaluation  plan,  including  a  list  of  key 
indicators  to  track  program 
performance. 

g.  Sustainability— Applicants  should 
develop  a  one-page  description  of 


capacity  building  activities  for  each 
year's  work  plan.  Proposed  activities 
must  include  capacity  building  as 
defined  as  activities  promoting  host 
countr)'  infrastructure  development  and 
strengthening  of  management,  service 
delivery,  and  evaluation  systems  and 
clinical/cultiual  competency. 

In  order  to  accomplish  sustainable 
systems  development  the  following 
activities  are  suggested: 

•  Identify  key  stakeholders  and 
engage  potential  in-country  partners; 

•  Develop  or  expand  a  formal 
(preferably  host  country)  advisory  group 
to  plan  for  on-going  ser\'ices; 

•  Define  the  components  of  care  with 
other  health  or  social  service  providers; 

•  Research  funding  sources;  and 

•  Develop  an  exit  plan. 

The  overall  strategy  and  program 
must  fit  into  National  host  country 
strategies  including  continuation  of  the 
program  funding  and  staffing. 

6.  Management  Plan,  Staffing,  and 
infrastructure:  6  Pages  Max 

Address  the  following: 
a.  Collaborating  Organizations 

(1)  Describe  which  organizations  you 
will  financially  support  under  this 
cooperative  agreement  and  the  role  each 
will  play. 

(2)  List  the  organizations  with  whom 
you  intend  to  collaborate  and  what  role 
each  will  play. 

(3)  Provide  letters  of  support  from 
these  organizations  as  well  as  the  MOH. 
These  letters  should  be  included  in  the 
appendix  under  a  section  titled,  "Letters 
of  Support."  The  letters  should  indicate 
support  for  the  goals  and  objectives  of 
your  proposed  project  and  indicate  what 
support  they  will  provide,  e.g.,  referrals 
to  your  program. 

b.  Management  plan — Provide  an 
organizational  chart  and  describe  the 
responsibilities  of  key  staff. 

c.  Staffing — Describe  number  and 
types  of  staff  needed  to  treat  the 
projected  number  of  persons  with  ART. 
Indicate  what  percentage  of  clinical  and 
senior  management  are  citizens  of  the 
countrv'  in  which  services  will  be 
provided.  Describe  plans  to  increase, 
these  percentages.  Also  describe  the 
number  and  types  of  new  staff  that  will 
need  to  be  hired  in  each  country'. 

d.  Infrastructure — Describe  the 
physical  facilities  where  services  will  be 
provided  and  the  equipment  needed. 

7.  Budget  Narrative:  No  Page  Limit    . 

Guidance  for  completing  your  budget 
can  be  found  on  the  CDC  Web  site,  at 
the  following  address:  http:// 
www.cdc.gov/od/pgo/funding/ 
budgetguide.htm. 
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You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  The  DUNS  number 
is  a  nine-digit  identification  number, 
which  imiquely  identifies  business 
entities.  Obtaining  a  DUNS  number  is 
easy  and  there  is  no  charge.  To  obtain 
a  DUNS  number,  access 
www.dunandbradstreet.coin  or  call  1- 
866-705-5711. 

For  more  information,  see  the  CDC 
Web  site  at:  http://www.cdc.gov/od/pgo/ 
funding/pubcommt.htm. 

If  your  application  form  does  not  have 
a  DUNS  number  field,  please  write  your 
DUNS  number  at  the  top  of  the  first 
page  of  yoiu  application,  and/or  include 
your  DUNS  number  in  your  application 
cover  letter. 

Additional  information  may  be 
included  in  the  application  appendices. 
The  appendices  will  not  be  counted 
toward  the  narrative  page  limit.  This 
additional  information  includes: 
Curriculiun  Vitae,  Resvunes, 
Organizational  Charts,  Letters  of 
Support,  and  other  pertinent 
documents. 

Additional  requirements  that  may 
require  you  to  submit  additional 
documentation  with  your  application 
are  listed  in  "VI.2.  Administrative  and 
National  Policy  Requirements". 

IV.3.  Submission  Dates  and  Times 

Application  Deadline  Date:  December 
31.2003. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  the  deadline 
date.  If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
due  to:  (1)  Carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  you  will  be 
given  the  opportunity  to  submit 
documentation  of  the  carriers  guarantee. 
If  the  documentation  verifies  a  carrier 
problem,  CDC  will  consider  the 
application  as  having  been  received  by 
.the  deadline. 

This  program  announcement  is  the 
definitive  guide  on  application  fonnat, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that 


your  ap  )lication  did  not  meet  the 
submis!  ion  requirements. 

CDC  1  fill  not  notify  you  upon  receipt 
of  your  ipplication.  If  you  havea 
questio]  i  about  the  receipt  of  your 
applica  ion,  first  contact  yoin-  courier.  If 
you  stil  have  a  question,  contact  the 
PGO-Tl  VI  staff  at:  770-488-2700.  Before 
calling,  alease  wait  two  to  three  days 
after  th«  application  deadline.  This  will 
allow  ti  ne  for  applications  to  be 
processi  sd  and  logged. 

IV.4.  In  ergovemmental  Review  of 
Applicc  tions 

Execi  tive  Order  12372  does  not  apply 
to  this  J  rogram. 

IV.5.  Fii  tiding  Restrictions 

Fund  ng  restrictions,  which  must  be 
taken  ir  to  account  while  writing  your 
budget  I  ire  as  follows: 

1.  Fui  ids  may  be  spent  for  reasonable 
progran  i  purposes,  including  personnel, 
travel,  s  applies,  and  services. 
Equipra  ent  may  be  purchased  if  deemed 
necessa  ry  to  accomplish  program 
objectives,  however,  prior  approval  by 
HHS/CE)C  officials  must  be  requested  in 
writing] 

2.  All  requests  for  funds  contained  in 
the  budget,  shall  be  stated  in  U.S. 
dollars.|Once  an  award  is  made,  HHS/ 
CDC  wi  1  not  compensate  foreign 
grantee ;  for  currency  exchange 
fluctual  ions  through  the  issuance  of 
supplei  lental  awards. 

3.  Th  3  costs  that  are  generally 
allowal  le  in  grants  to  domestic 
organiz  itions  are  allowable  to  foreign 
institut  ons  and  international 
organiz  itions,  with  the  following 
excepti  jn:  With  the  exception  of  the 
American  University,  Beirut,  the  Gorgas 
Memorial  Institute,  and  the  World 
Health  prganization,  Indirect  Costs  will 
not  be  laid  (either  directly  or  through 
sub-aw  U'd)  to  organizations  located 
outside  the  territorial  limits  of  the 
United  States  or  to  international 
organiz  ations  regardless  of  their 
locatioi  I. 

4.  Th  e  applicant  may  contract  with 
other  o  ganizations  under  this  program; 
howev(  r  the  applicant  must  perform  a 
substai  tial  portion  of  the  activities 
(incluc  ing  program  management  and 
operati  jns,  and  delivery  of  prevention 
-service  5  for  which  funds  are  required.) 

5.  Yc  u  must  obtain  annual  audit  of 
these  1  HS/CDC  funds  (program-specific 
audit)  ly  a  U.S.-based  audit  firm  with 
interna  Lional  branches  and  current 
licensu  re/authority  in-coimtry,  and  in 
accord  ince  with  International 

Accouj  iting  Standards  or  equivalent 
standaj  d(s)  approved  in  writing  by 
HHS/CDC. 


6.  A  fiscal  Recipient  Capability 
Assessment  may  be  required,  prior  to  or 
post  award,  in  order  to  review  the 
applicant's  business  management  and 
fiscal  capabilities  regarding  the 
handling  of  U.S.  Federal  funds. 

7.  Use  of  these  funds  for  the  purchase 
of  antiretroviral  drugs,  laboratory 
reagents,  and  laboratory  equipment  for 
antiretroviral  treatment  projects  requires 
prior  approval  in  writing  by  HHS/CDC 
officials. 

8.  Funds  may  be  used  only  for 
activities  associated  with  HIV/AEDS. 
HHS/CDC  funds  may  be  used  for  direct 
costs  such  as  salaries;  necessary  travel; 
operating  costs,  including  supplies,  fuel, 
utilities,  etc.;  staff  training  costs, 
including  registration  fees  and  purchase 
and  rental  of  training-related 
equipment;  renovation  of  clinical  or  lab 
facilities;  and  purchase  of  HIV  testing 
reagents,  test  kits,  and  laboratory 
equipment  for  HIV  testing. 

9.  No  funds  made  available  under  this 
solicitation  may  be  used  to  provide 
assistance  to  any  group  or  organization 
that  does  not  have  a  policy  explicitly 
opposing  prostitution  and  sex 
trafficking.  This  written  statement  of 
certification  must  be  signed  by 
authorized  person(s)  within  the 
applicant  group  or  organization 
including  the  individuals  submitting  the 
application.  No  funds  made  available 
under  this  solicitation  may  be  used  to 
promote*  or  advocate  the  legalization  or 
practice  of  prostitution  or  sex 
trafficking.  Nothing  in  the  preceding 
two  sentences  shall  be  construed  to 
preclude  the  provision  to  individuals  of 
palliative  care,  treatment,  or  post- 
exposure pharmaceutical  prophylaxis, 
and  necessary^harmaceuticals  and 
other  commodities,  including  test  kits, 
condoms,  and,  when  proven  effective, 
microbicides. 

10.  No  funds  appropriated  under  this 
solicitation  shall  be  used  to  carry  out 
any  program  of  distributing  sterile 
needles  or  syringes  for  the  hypodermic 
injection  of  any  illegal  drug. 

IV.6.  Other  Subnussion  Requirements 

Application  Submission  Address: 
Submit  the  original  and  two  hard  copies 
of  your  application  by  mail  or  express 
deliveTy  service  to:  Technical 
Information  Management-PA  04080, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341. 

Applications  may  not  be  submitted 
electronically  at  this  time. 

V.  Application  Review  Information 

V.l.  Criteria 

You  are  reqtured  to  provide  measures 
of  effectiveness  that  vdll  demonstrate 


the  accomplishment  of  the  various 
identified  objectives  of  the  cooperative 
agreement.  Measures  of  effectiveness 
must  relate  to  the  performance  goals 
stated  ia  the  "Purpose"  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation.  These 
should  be  included  in  your  project 
narrative  under  "4.  Goals." 

Your  application  will  be  evaluated 
against  the  following  criteria: 

A.  Current  Capability:  80  Total 

1.  Clinical  Care:  20 

Does  the  applicant  demonstrate 
significant  experience  in  implementing 
or  assisting  HIV  care  and  treatment 
programs  in  the  proposed  countries? 
Does  the  applicant  describe  technically 
sound  clinical  care  protocols?  Is  the 
applicant  currently  providing  ART? 

2.  Drug  &  Health  Commodities:  15 

Does  the  applicant  describe  all 
aspects  of  drug  management?  Do 
procedures  appear  to  be  adequate, 
including  to  prevent  theft  and 
diversion? 

3.  Laboratory  Services:  15 

Are  facilities  adequate?  Are  staff 
qualified?  Are  there  adequate  quality 
assurance  measures  in  place?  Is  the  lab 
capable  of  performing  a  broad  range  of 
tests?  Can  the  lab  perform  CD4  tests? 
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4.  Training:  10 

Does  the  applicant  have  a  history  of 
providing  training  on  a  broad  number  of 
relevant  topics  to  all  levels  of  staff? 

5.  Community  Mobilization  and 
Behavior:  5 

Does  the  applicant  describe  efforts  to 
promote  testing  and  plans  to  provide 
counseling?  Did  the  applicant  describe 
methods  to  increase  the  number  of 
persons  who  seek  HIV  testing  and 
methods  to  increase  the  number  of 
persons  to  whom  it  will  provide 
counseling?  Did  the  applicant  describe 
efforts  to  support  adherence  to  therapy? 

6.  Monitoring  and  Evaluation:  10 

Is  there  a  M&E  plan  in  place?  Does  the 
plan  measure  indicators  that  track 
program  performance? 

7.  Sustainability:  5  .    ' 

Is  the  plan  for  sustainability 
reasonable  and  feasible? 


B.  Feasibility  of  Expansion  Plan:  80 
Total 

1.  Clinical  care:  25 

Does  the  applicant  propose  to  provide 
ART  in  three  or  more  of  the  eligible 
countries?  Is  the  plan  to  increase  the 
number  of  persons  receiving  ART 
feasible?  Is  the  estimated  cost  per 
patient  reasonable?  Are  plans  to  assure 
quality  of  care  adequate?  Does  the 
applicant  demonstrate  consistency  with 
national  plans? 

2.  Drug  &  Health  Commodities:  15 

Are  plans  to  provide  services  and 
assure  quality  adequate? 

3.  Laboratory  Services:  15  ' 

Is  the  plan  to  increase  laboratory 
services  feaisible? 

4.  Training:  15 

Is  the  plan  to  expand  training 
feasible?  Does  the  training  plan  address 
the  needs  of  the  program?  Does  the 
applicant  address  training  needs  of 
indigenous  staff? 

5.  Community  Mobilization  and 
Behavior:  5 

Did  the  applicant  describe  how  the 
program  will  increase  the  number  of 
persons  tested  and  counseled? 

6.  Monitoring  and  Evaluation:  5" 

Does  the  plan  measure  indicators  that 
track  program  performance? 

C.  Organizational  Structure, 
Management,  and  Staffing:  20  Total 

1.  Organizational  Structure:  7 

Is  the  proposed  mix  of  organizations 
adequate  to  achieve  program  objectives? 
Were  letters  of  support  including  those 
of  the  MOH  provided? 

2.  Staffing:  8 

Are  the  number  and  types  of  staff 
reasonable?  Does  the  applicant  provide 
a  realistic  sustainability  plan? 

3.  Facilities:  5 

Are  the  facilities  adequate  to  provide 
the  proposed  service^? 

D.  Measures  of  effectiveness:  10  Total 
Do  the  measures  of  effectiveness 

address  the  number  of  persons  receiving 
ART  and  clinical  outcomes?  Are 
timelines  reasonable? 

E.  Budget:  10  Points 

Is  the  budget  reasonable  for  the 
proposed  activities? 

V.2.  Review  and  Selection  Process 

Applications  will  be  reviewed  for 
completeness  by  the  Procurement  and 
Grants  Office  (PGO)  staff,  and  for 


responsiveness.  Incomplete  applications 
and  applications  that  are  non- 
responsive  to  the  eligibility  criteria  will 
not  advarice  through  the  review  process. 
Applicants  will  be  notified  that  their 
application  did  not  meet  submission 
requirements. 

An  objective  review  panel  will 
evaluate  complete  and  responsive 
applications  according  to  the  criteria 
listed  in  the  "V.l.  Criteria"  section 
above. 

In  addition,  the  following  factors  may 
affect  the  funding  decision: 

•  Geographic  distribution — to  ensure 
that  funding  is  not  concentrated  in  any 
one  catchment  area. 

•  Cost  sharing. 

•  Number  of  persons  to  be  treated. 

•  No  award  will  be  made  without  the 
concurrence  of  the  U.S.  Embassy  and 
the  CDC  representative  in  the  country 
under  consideration. 

V.3.  Anticipated  Announcement  Award 
Date 


January  15,  2004. 
VI.  Award  Administration  Information 

VI.  1.  Award  Notices 

Successful  applicants  will  receive  a 
Notice  of  Grant  Award  (NGA)  from  the 
CDC  Procurement  and  Grants  Office. 
The  NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

Unsuccessful  applications  will 
receive  notification  of  the  results  of  the 
application  review  by  mail. 

VI.2.  Administrative  and  National 
Policy  Requirements 

45  CFR  Part  74  and  Part  92. 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 
www.access.pgo.gov/nam/cfr/cfr-tabIe- 
search.html 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-1    Human  Subjects 

Requirements 

•  AR-4    HIV/ AIDS  Confidentiality 

Provisions 

•  AR-5    HIV  Program  Review  Panel 

Requirements 

•  AR-6     Patient  Care 

•  AR-9    Paperwork  Reduction  Act 

Requirements 

•  AR-10  Smoke-Free  Workplace 

Requirements 

•  AR-1 2  Lobbying  Restrictions 

•  AR-1 4  Accounting  System 

Requirements 


67192 


Federal  Registep/Vol.  6fl,  No.  230 /Monday,  December  1.  2003 /Notices 


•  AR-16  Security  Clearance 

Requirement 

•  AR-23  States  and  faith-Based 

Organizations 

•  AR-24  Health  Insurance  Portability 

and  Accountability  Act 
Requirements 

•  AR-25  Release  and  Sharing  of  Data 
Additional  information  on  these 

requirements  can  be  found  on  the  CDC 
web  site  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
funding/ARs.htm. 

VI.3.  Reporting  Requirements 

You  must  provide  CDC  with  an 
original,  plus  two  hard  copies  of  the 
following  reports: 

1.  Intei^  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  NeWBudget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

f.  Measures  of  Effectiveness. 

2.  Semj-annual  progress  report,  due  7 
months  after  the  beginning  of  each 
budget  period.  This  report  should 
contain  the  following  elements: 

a.  Progress  on  achieving  objectives. 

b.  Modification  or  new  activities. 

3.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

4.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.- 

These  reports  must  be  sent  to  the 
Grants  Management  Specialist  listed  in 
the  "Agency  Contacts"  section  of  this 
announcement. 

Vn.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341, 
Telephone:  770-488-2700. 

For  program  technical  assistance, 
contact: 

Tedd  Ellerbrock,  M.D..  Project  Officer, 
Centers  for  Disease  Control  and 
Prevention,  Global  AIDS  Program, 
1600  Clifton  Road,  ME,  Mailstop  E-04, 
Atlanta.  GA  30333,  Telephone:  404- 
639-8944,  E-mail: 
teUerbrock@cdc.gov.,  or 

Joel  Kuritsky,  M.D.,  Project  Officer, 
Cffliters  for  Disease  Control  and 


639-)  618 


For 

Flounw^ 

Special 

Office, 

GA 

E-mail: 


b  idget  I 


Prev^tion,  Global  AIDS  Program, 

:iifton  Road,  NE,  Mailstop  E-04, 
Atlanla,  GA  30333,  Telephone:  404- 
,  E-mail:  jnk2@cdc.gov. 

assistance,  contact:  Diane 
,  Grants  Management 
st,  CDC  Prociuement  and  Grants 
1920  Brandywine  Road,  Atlanta, 
30341,  Telephone:  770-488-2072, 
dmf6@cdc.gov. 

November  25,  2003. 


Dated: 

Edward  Schultz, 

iMrector,  Procurement  and  Gmnts 
Cknters  for  Disease  Control  and 


Acting 
Office. 
Preventibn 
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BILUNG  C  }DE  4163-1»-P 


DEPAF  nNENT  OF  HEALTH  AND- 
HUMAN  SERVICES 

Centeri  for  Medicare  &  Medicaid 
Servi( 

,  CM&-10095,  and  CMS-10096] 

Agenqf  Information  Collection 
AcHvm  m:  Submission  forOMB 
Review ;  Comment  Request 

Agen  7y:  Centers  for  Medicare  and 
Medica  id  Services,  HHS.  In  compliance 
with  tfa  3  requirement  of  section 
3506(cI2)(A)  of  the  Paperwork 
Reducqon  Act  of  1995,  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
(fonne4y  known  as  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Service  s,  is  publishing  the  following 
siunma  ry  of  proposed  collections  for 
public  :omment^  Interested  persons  are 
invited  to  send  comments  regarding  this 
biuden  estimate  or  any  other  aspect  of 
this  cotection  of  information,  including 
le  following  subjects:  (1)  The 
Ity  and  utility  of  the  proposed 
pon  collection  for  the  proper 
liance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden ;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biudei 

1.  Tjpe  of  Information  Collection 
Request:  Extension  of  a  previously 
approvled  collection. 

Title  of  Information  Collection: 
Interm  jdiate  Care  Facility  for  the 
MentaUy  Retarded  or  Persons  with 
Related  Conditions  ICF/MR  Survey 
ReportjForm  (3070G-I)  and  Supporting 
Regulations  at  42  CFR  442.30,  483.410, 
483.42  },  483.440,  483.450,  and  483.460. 
Fonk  No.;  CMS-3070  (0938-0062). 


Use:  The  survey  forms  are  needed  to 
ensure  provider  compliance.  In  order  to 
participate  in  the  Medicaid  program  as 
an  ICF/MR,  a  provider  must  meet 
Federal  standards.  The  survey  report 
form  is  used  to  record  providers'  level 
of  compliance  with  the  individual 
standard  and  report  it  to  the  Federal 
government.  The  collection  includes  the 
information  collection  requirements  that 
ICF/MRs  must  meet. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  fw- 
profit,  Not-for-profit  institutions. 

Number  of  Respondents:  6,763. 

Total  Annual  Responses:  177,721,815. 

Total  Annual  Hours:  6,841 ,538. 

2.  Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
"Detailed  Explanation  of  Non-Coverage" 
42  CFR  422.626(e)(1),  and  "Important 
Message  of  Non-Coverage"  42  CFR 
625(b)(1). 

Form  No.:  CMS-10095  (OMB#  0938- 
NEW). 

Use:  Pursuant  of  42  CFR 
422.624(b)(1),  providers  in  skilled 
nursing  facilities,  home  health  agencies, 
and  comprehensive  outpatient 
rehabilitation  facilities  must  deliver  to 
M-tC  enrollees  a  2-day  advance  notice  of 
termination  of  services.  Per 
requirements  at  42  CFR  422.626(e)(1), 
M+C  organizations  must  deliver 
detailed  notices  to  the  QIO  and 
enrollees  upon  request  for  appeal  of  the 
termination  of  services.  These  notices 
fulfill  the  regulatory  requirement. 

Frequency:  Other:  distribution. 

Affected  Public:  Business  or  other-for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  and  Individuals  or 
Households. 

Number  of  Respondents:  22,247. 

Total  Annual  Responses:  612,000. 

Total  Annual  Hours:  68,000. 

3.  Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
Medicare  Health  Survey  (MHS). 

Fonn  No.:  CMS-10096  (OMB#  0938- 
NEW). 

Use:  The  Centers  for  Medicare  and 
Medicaid  Services  has  developed  a 
survey,  the  Medicare  Health  Survey, 
that  is  similar  to  the  Health  Outcomes 
Survey  (HOS).  Thejnain  purpose  of  the 
MHS  is  to  collect  information  that  may 
be  used  to  adjust  Medicare  payment. 
This  approach  has  been  tested  for  PACE 
(as  mandated  by  BBA)  and  other 
organizations  that  serve  frail 
-  populations  and  fr^ty  adjusted 
payments  will  be  made  to  PACE  and 
certain  demonstrations  starting  in  2004. 
CMS  is  currently  investigating  the 
feasibility  of  applying  fi^ty  adjustment 
to  the  M+C  program  in  the  fiiture.  To 


conduct  the  necessary  research,  CMS 
needs  ftmctional  impairment 
information  for  a  national  sample  of  FFS 
beneficiaries.  The  infonnation  will  be 
used  for  two  purposes;  to  develop 
appropriate  adjustments  to  the  ratebook 
for  levels  of  functional  impairment,  and 
to  recalibrate  the  frailty  pajonent  model 
using  FFS  data.  Adjusting  the  ratebook 
is  necessary  to  ensure  acciarate  payment 
while  recalibration  of  the  frailty  model 
based  on  the  MHS  will  properly  align 
the  calibration  of  the  model  and  the  data 
collection  method,  thereby  avoiding 
payment  error  associated  with  the  mode 
of  administration  issues. 
Frequency:  Annually. 
Affected  Public:  Individuals  or 
Households. 
Number  of  Respondents:  50,000. 
Total  Annual  Responses:  40,000. 
Total  Annual  Hours:  6,667. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  0MB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  November  20,  2003. 
Melissa  Musotto, 

Acting  Paperwork  Reduction  Act  Team 
Leader,  CMS  Reports  Clearance  Officer.  Office 
of  Strategic  Operations  and  Strategic  Affairs. 
Division  of  Regulations  Development  and 
Issuances. 

(FR  Doc.  03-29821  Filed  11-28-03:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2728,  CMS-254a-«6,  CMS-172»-94] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  End 
Stage  Renal  Disease  Medical  Evidence 
Report  Medicare  Entitlement  and/or 
Patient  Registration  and  Supporting 
Regulations  in  42  CFR  405.2133. 

Form  No.:  CMS-2728  {OMB#  0938- 
0046). 

Use:  This  form  captures  the  necessary 
medical  information  required  to 
determine  Medicare  eligibility  of  an  end 
stage  renal  disease  claimant.  It  also 
captures  the  specific  medical  data 
required  for  research  and  policy 
decisions  on  this  population  as  required 

by  law. 
Frequency:  Weekly,  Monthly, 

Quarterly,  Semi-annually  and  Annually. 
Affected  Public:  Individuals  or 

Households,  Business  or  other  for-profit. 

Not-for-profit  institutions. 
Number  of  Respondents:  100,000. 
Total  Annual  Responses:  100,000. 
Total  Annual  Hours:  75,000. 
2.  Type  of  Information  Collection 

Request:  Extension  of  a  currently 

approved  collection. 

Title  of  Information  Collection: 

Skilled  Nursing  Facility  Cost  Report  and 

Supporting  Regulations  in  42  CFR 

413.20,  413.24,  and  413.106. 

Form  No.:  CMS-2540-96  (OMB  0938- 

0463). 

Use:  Form  CMS-2540-96  is  the  form 

used  by  skilled  nursing  facilities 

participating  in  the  Medicare  program. 

This  form  reports  the  health  care  costs 

used  to  determine  the  amount  of 

reimbursable  costs  for  services  rendered 

to  Medicare  beneficiaries. 
Frequency:  Annually. 
Affected  Public:  Businesses  or  other 

for-profit.  Not-for-profit  institutions  and 

State,  Local  or  Tribal  Government. 


Number  of  Respondents:  13,000. 

Total  Annual  Responses:  13,000. 

Total  Annual  Hours:  2.480.000. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection. 

Title  of  Information  Collection:  Home 
Health  Agency  Cost  Report  and 
Supporting  Regulations  in  42  CFR 
413.20,  413.24  and  413.106. 

Form  No.:CMS-A728  (OMB  No. 
0938-0022). 

Use:  Participating  providers  are 
required  to  submit  annual  information 
to  CMS  in  order  to  achieve  settlement  of ' 
costs  for  health  care  services  rendered  to 
Medicare  beneficiaries.  The  CMS-1728 
is  the  form  used  by  Home  Health 
Agencies  to  report  their  health  care 
costs  to  determine  the  amount 
reimbursable  for  services  furnished  to 
Medicare  beneficiaries. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for 
profit.  Not  for  profit  institutions,  and 
State,  Local  or  Tribal  Gov. 

Number  of  Respondents:  7,310. 

Total  Annual  Responses:  7,310. 

Total  Annual  Hours  Requested: 
1,311,060. 

To  obtain  copies  of  the  supporting, 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Aff^airs.  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musottd, 
Room  C5-14-03.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  November  20,  2003. 
Melissa  Musotto, 

Acting  Paperwork  Reduction  Act  Team 
Leader,  Office  of  Strategic  Operations  and 
Strategic  Affairs.  Division  of  Regulations 
Development  and  Issuances. 
(FR  Doc.  03-29822  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUIIAN  SERVICES- 

Administration  for  Chiklran  and 


Omca  of  Community  Sarvicas;  Grant 
to  ttia  Concordia  Avondale  Campus 

AGENCY:  Office  of  Commiinity  Services, 

ACF,  HHS. 

ACnON:  Award  announcement." 

SUMMARY:  Notice  is  hereby  given  that 
ACF  will  award  grant  funds  without 
competition  to  Concordia  Avondale 
Campus  in  Chicago,  Illinois.  This  grant 
is  being  awarded  for  a  project  that 
conforms  to  the  applicable  program 
objectives,  is  Within  legislative 
authorities,  and  proposes  activities  that 
may  be  lawfully  supported  through 
grant  mechanisms.  Their  grant 
application  is  of  outstanding  and  imique 
merit  and  presents  an  opportimity  to 
produce  meaningful,  sustainable,  and 
useful  results  in  an  area  of  significant 
interest  to  ACF. 

The  Concordia  Avondale  project  will 
support  a  two-year  effort  to  provide 
social  and  economic  services  that 
support  low-income,  working  poor  and 
single-parent  families  in  their 
communities.  These  services  include 
child  care  and  after-school  programs  in 
the  North  Center,  Lakeview  and 
Ravenswood  communities  through  a 
sliding  scale  tuition.  The  project  will  be 
funded  at  $700,000  for  the  first  year  and 
$800,000  for  the  second  year. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Carol  Watkins,  Office  of  Commimity 
Services  on  (202)  401-9356. 

Dated:  November  24,  2003. 
Clarence  Carter, 

Director,  Office  of  Community  Services. 
(PR  Doc.  03-29837  Filed  11-28-03;  8:45  am] 

BaUNG  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  NO.  2003N-0200] 

Agsnqf  Information  Collection 
Actlvltlaa;  Announcement  of  0MB 
Approval;  Export  of  Medical  Devices — 
Fortign  Letters  of  Approval 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice.  " 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Export  of  Medical  Devices — ^Foreign 


Letter  i  of  Approval"  has  been  approved 
by  the  Office  of  Management  and 
Budge  I  (OMB)  under  the  Paperwork 
Reduc  tion  Act  of  1995. 
FOR  R  RTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockvlUe,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATKW:  In  the 
Feder  il  Register  of  August  25,  2003  (68 
FR  51  )23),  the  agency  announced  that 
the  pr  iposed  information  collection  had 
been  s  ubmitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agenc  r  may  not  conduct  or  sponsor,  and 
a  pers  m  is  not  required  to  respond  to, 
a  collt  iction  of  information  unless  it 
displa  ys  a  currently  valid  OMB  control 
numb  jr.  OMB  has  now  approved  the 
infom  lation  collection  and  has  assigned 
OMB  :ontrol  number  0910-0264.  The 
appro  /al  expires  on  November  30,  2006. 
A  cop  jr  of  the  supporting  statement  for 
this  ii  formation  collection  is  available 
on  th<  Internet  at  http://www.fda.gov/ 
ohrmi  /dockets. 

Date  1:  November  21,  2003. 
JeBrey  Shuren, 

Assisti  int  Commissioner  for  Policy. 

[FR  D<  c.  03-29743  Filed  11-28-03;  8:45  am] 

BtLUNG  CODE  416(M>1-S 


DEP4  RTMENT  OF  HEALTH  AND 
HUMi  M  SERVICES 

Food  and  Drug  Administration 
[Docki  tt  No.  2003N-0194] 

Agen  :y  Information  Collection 
Activ  ties;  Announcement  of  OMB 
Appn  ival;  Agreement  for  Shipment  of 
Oevic  BS  for  Sterilization 

AGEM  ;Y:  Food  and  Drug  Administration, 

HHS. 

ACTIO  *:  Notice. 


SUMM  kRY:  The  Food  and  Drug 
Admi  nistration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Agn  ement  for  Shipment  of  Devices  for 
Sterilization"  has  been  approved  by  the 
Offici !  of  Management  and  Budget 
(OMI )  under  the  Paperwork  Reduction 
Act  0  ■  1995. 

FORf  JRTHER  INFORMATION  CONTACT: 
Pegg]  Robbins,  Office  of  Management 
Progi  ims  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RockVille,  MD  20857,  301-827-1223. 
SUPPt  EMENTARY  INFORMATION:  In  the 
Fede]  al  Register  of  August  12,  2003  (68 
FR  4!  919),  the  agency  announced  that 
the  p  :oposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clear  ince  imder  44  U.S.C.  3507.  An 


agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0131.  The 
approval  expires  on  November  30,  2006. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 

Dated:  November  21,  2003. 
Jeffrey  ^nrai. 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-29745  Filed  11-28-03;  8:45  am] 
BILLING  CODE  4ie0-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dociwt  No.  2003E-0246] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent     *^ 
Extension;  DERAMAXX 

AGENCY:  Food  and  Drug  Administration, 

ffflS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DERAMAXX  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Director  of  Patents  and  Trademarks, 
Department  of  Commerce,  for  the 
extension  of  a  patent  which  claims  that 
animal  drug  product 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  conmients  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grille,  Office  of  Regiilatory 
Policy  (HFD-013),  Center  for  Drug 
Evaluation  emd  Research,  Food  and 
Drug  Administration,  5600  Fishers- 
Lane,  Rockville,  MD  20857,  240-453- 
6699. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
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product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
the  earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360b(j))  became  effective  and 
runs  until  the  approval  phase  begins. 
The  approval  phase  starts  with  the 
initial  submission  of  an  application  to 
market  the  animal  drug  product  and 
continues  until  FDA  grants  permission 
to  market  the  drug  product.  Although 
only  a  portion  of  a  regulatory  review 
period  may  coimt  toward  the  actual 
amount  of  extension  that  the  Director  of 
Patents  and  Trademarks  may  award  (for 
example,  half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recentiy  approved  for  marketing 
the  animal  drug  product  DERAMAXX 
(deracoxib).  DERAMAXX  is  indicat^j^ 
for  the  control  of  postoperative  painVd 
inflammation  associated  with 
orthopedic  siugery.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  DERAMAXX  (U.S. 
Patent  No.  5,521,207)  from  G.  D.  Searle 
L.L.C.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
July  16,  2003,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  animal 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  DERAMAXX  represented 
the  first  permitted  commercial 
marketii^  or  use  of  the  product.  Shortiy 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regvdatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
DERAMAXX  is  1,675  days.  Of  this  time, 
1,578  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
and  97  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 


1.  The  date  an  exemption  under 
section  512(j)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360b(j)) 
involving  this  animal  drug  product 
became  effective:  January  21,  1998.  The 
applicant  claims  January  27, 1998,  as 
the  date  the  investigational  new  animal 
drug  application  (INAD)  became 
effective.  However,  FDA  records 
indicate  that  the  date  of  FDA's  letter 
assigning  a  nimiber  to  the  INAD  was 
January  21,  1998,  which  is  considered  to 
be  the  effective  date  for  the  INAD. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
animal  drug  product  under  section 
512(b)  of  the  act  May  17,  2002.  FDA  has 
verified  the  applicant's  claim  that  the 
new  animal  drug  application  (NADA) 
for  DERAMAXX  (NADA  141-203)  was 
initially  submitted  on  May  17,  2002. 

3.  The  date  the  application  was 
approved:  August  21,  2002.  FDA  has 
verified  the  applicant's  claim  that 
NADA  141-203  was  approved  on 
August  21,  2002. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  882  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  January  30,  2004. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
dimng  the  regulatory  review  period  by 
June  1,  2004.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management  (see  ADDRESSES).  Three 
copies  of  any  mailed  information  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Comments  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  October  29,  2003. 
lane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Dnig 
Evaluation  and  Research. 

[PR  Doc.  03-29742  Filed  11-28-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003F-0535] 

Vulcan  Chemicals;  niing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Vulcan  Chemicals  has  filed  a 
petition  proposing  that  the  food  additive 
regulation  for  chlorine  dioxide  be 
amended  to  provide  for  an  additional 
method  for  producing  the  additive. 
DATES:  Submit  written  or  electronic 
comments  on  the  petitioner's 
environmental  assessment  by  December 
31,  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
C.  DeLeo,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-265),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740-3835, 
202-418-3014. 

SUPPLEMENTARY  MFORMATKNI:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4A4751)  has  been  filed  by 
Vulcan  Chemicals,  P.O.  Box  385015, 
Birmingham.  AL  35238-5015.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  173.300 
Chlorine  dioxide  (21  CFR  173.300)  to 
provide  for  an  additional  method  for 
producing  the  additive. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regidations  issued  imder 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)),  the  agency  is 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Division  of  Dockets  Management 
(see  ADDRESSES)  for  public  review  and    . 
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comment.  Interested  persons  may 
submit  to  the  Division  of  Dockets 
Management  written  or  electronic 
comments  by  December  31,  2003.  Two 
copies  of  any  written  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Foderal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  November  13,  2003. 
Laura  M.  Tarantino, 
Deputy  Director,  Office  of  Food  Additive 
Safety,  Center  for  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc.  03-29744  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminittration 
[Dodat  No.  2003D-0391] 

Draft  GuManca  tor  induatry  and  FDA 
Statt;  Claaa  II  Special  Controla 
QuManca  Document:  Dental  Precious 
Metal  Alloya  and  Claaa  II  Special 
Controls  Guidance  Document:  Dental 
Baae  Metal  Alloys;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
documents  entitled  "Class  II  Special 
Controls  Guidance  Document:  Dental 
Precious  Metal  Alloys"  and  "Class  II 
Special  Controls  Guidance  Document: 
E)ental  Base  Metal  Alloys."  These 
guidance  documents  describe  means  by 
which  gold-based  alloys  and  precious 
metal  idloys  for  clinical  use  and  base 
metal  alloy  devices  may  comply  with 
the  requirement  of  special  controls  for 
class  n  devices.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
publishing  a  proposed  rule  to  amend  the 


classif  cation  regulations  of  gold-based 
alloys  and  precious  metal  alloys  for 
clinica  use  and  base  metal  alloy  devices 
presently  classified  in  class  II.  In  the 
proposed  rule,  FDA  is  also  proposing  to 
exempt  these  devices  from  premarket 
notification. 

DATESa  Submit  written  or  electronic 
commt nts  on  these  draft  guidances  by 
March  1,  2004,  to  ensure  their  adequate 
consicieration  in  preparation  of  the  final 
guidai  ces.  General  comments  on  agency 
guidai  ce  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
dradFt  guidance  documents  entitled 
"Class,  II  Special  Controls  Guidance 
Docuiient:  Dental  Precious  Metal 
Alloys "  and  "Class  II  Special  Controls 
Guida  ice  Document:  Dental  Base  Metal 
Alloys  "  to  the  Division  of  Small 
Menu:  acturers.  International,  and 
Consu  mer  Assistance  (HFZ-220),  Center 
for  De  nces  and  Radiological  Health, 
Food  j  nd  Drug  Administration,  1350 
Piccai  1  Dr..  Rockville,  MD  20850.  Send 
two  saf-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
reques  t,  or  fax  your  request  to  301—443- 
8818.  )ee  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Sub  nit  written  comments  on  these 
draft  { uidances  to  the  Division  of 
Docke  ts  Management  (HFA-305),  Food 
and  D  -ug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Subm  t  electronic  comments  to  http:// 
www.jjda.gov/dockets/ecomments. 
FOR  FARTHER  INFORMATION  CONTACT: 
Micha  el  E.  Adjodha,  Center  for  Devices 
and  R  idiological  Health  (HFZ-480). 
Food  md  Drug  Administration,  9200 
Corpo  rate  Blvd.,  Rockville,  MD  20850, 
301-fi  27-5283,  ext.  123, 
niea@  zdrh.f da.gov. 


SUPPL  SMENTARY  INFORMATION: 
I.  Bac  (ground 

FDij^  is  announcing  the  availability  of 
the  dilaft  guidance  documents  entitled 
"Clasi  II  Special  Controls  Guidance 
lent:  Dental  Precious  Metal 
%"  and  "Class  II  Special  Controls 
ice  Document:  Dental  Base  Metal 
B."  These  guidance  documents 
Ibe  means  by  which  gold-based 
I  and  precious  metal  alloys  for 
il  use  and  base  metal  alloy  devices 
may  domply  with  the  requirement  of 
class  II  special  controls.  Conformance 
with  hese  guidance  dociiments  as 
sped  d  controls  means  that 
mant  facturers  will  be  able  to  introduce 
their  levice  for  commercial  distribution 
in  th<  United  States  without  premarket 
notifibation  and  clearance.  If  these 


guidance  documents  are  made  final, 
diey  will  supersede  "Guidance 
Document  fSr  the  Preparation  of 
Premarket  Notifications  [510(k)'s]  for 
Dental  Alloys"  issued  on  March  3, 1997. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposed 
rule  to  amend  the  classification 
regulations  of  gold-based  alloys  and 
precious  metal  alloys  for  clinical  use 
and  base  metal  alloy  devices  presently 
classified  in  class  II.  If  the  proposed  rule 
becomes  final,  manufacturers  of  gold- 
based  alloys  and  precious  metal  alloys 
for  clinical  use  and  base  metal  alloy 
devices  will  need  to  address  the  issues 
covered  in  these  special  controls 
guidances  in  order  to  be  exempt  from 
the  510(k)  requirements  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 
However,  the  manufocturer  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidances  or  in 
some  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 
These  draft  guidance  documents  are  not 
final  nor  are  they  in  efiect  at  this  time. 

n.  Significance  of  Guidance 

These  draft  guidances  are  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  llie  draft  guidances  represent 
the  agency's  current  thinking  on  gold- 
based  alloys  and  precious  metal  alloys 
for  clinical  use  and  base  metal  alloy 
devices.  They  do  not  create  or  confer 
any  rights  for  or  on  any  person  and  do 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Paperwork  Reduction  Act  of  1995 

These  guidances  contain  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  (the  PRA).  The  collections  of 
information  addressed  in  the  guidance 
documents  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807,  subpart  E,  OMB  control  number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidances  have  been 
approved  by  OMB  under  the  PRA  under 
OMB  control  number  0910-0485. 

IV.  Conunents 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  these  draft  guidances. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
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dockets/ecomments  or  two  paper  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Copies  of  the 
draft  guidance  docimients  and  received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Docviment:  Dental  Precious 
Metal  Alloys"  by  fax,  call  the  CDRH 
Facts-On-Demand  system  at  800-899- 
0381  or  301-827-0111  from  a  touch- 
tone  telephone.  Press  1  to  enter  the 
system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1415)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request.  To  receive  "Class  II 
Special  Controls  Guidance  Document: 
Dental  Base  Metal  Alloys"  by  fax,  call 
the  CDRH  Facts-On-Demand  system  at 
800-899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1416)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 


Persons  interested  in  obtaining  a  copy 
of  these  draft  guidances  may  also  do  so 
using  the  Internet.  CDRH  maintains  a 
site  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufactiirers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
dociunents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  October  2,  2003. 
Linda  S.  Kalian, 

Deputy  Director,  Center  for  Devices  and 

Radioloffcal  Health. 

(PR  Doc.  03-29740  Filed  11-28-03;  8:45  am] 

HLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  October  2003 

AGENCY:  Office  of  Inspector  General. 
HHS. 

ACTION:  Notice  of  program  exclusions. 

Ehiring  the  month  of  October  2003, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 

Ofrce  of  Investigation  Office  of  Inspector  General— DHHS  Case  Investigation  Management  System  for 

Press  Release  From  1 0/01 /200a-i  0/31/2003 


Subject  name 


Address 


Effective  dale 


PROGRAM-RELATED  CONVICTIONS 


ANDERSON,  WALTER  ... 
ANDERSON,  WALTER  .... 

ANTONIAN,  VICKI , 

BAJWA,  AHSAN  

BLAU,  SEYMOUR  

BRAVO,  LAZARO 

BROWN-CANTY,  JOANN 

CASTILLO,  JOSE „.. 

COATES,  DEBRA  

DAVIS,  TAMIKA  

DOYLE,  BRIAN  

FRENCH.  MARGARET  .... 

FULTZ.  CHERRY  

GUOZALIAN,  MANOUK  ... 

GUPTA,  RAJENDRA 

MARTINEZ,  MICHAEL  

MITCHAM,  KIMBERLY 

OSSOM,  CHRISTINA 

RAMOS,  AMADO  

RODRIGUEZ,  DENNIS  .... 

SAAKYAN.  KARAPET 

SAUCEDA,  THOMAS 

SHEIKH.  ASIF  

SHEIKH.  NAFEESA  

STEELY.  RENEE  

TITIZYAN.  OGANES  

VILLAMIZAR.  CARLOS  .... 


TERRE  HAUTE.  IN  ... 

LOMA  LINDA.  CA  

FRESNO.  CA  

FRESNO.  CA  

JERSEY  CITY.  NJ 

MIAMI,  FL 

CLOVER.  SC 

HOLLISTER,  CA  

FORT  WORTH,  TX  .... 
CHARLESTON.  MS  ... 

ATLANTA,  GA  

LYNDONVILLE.  NY  .... 

UnCA.  MS  

LONG  BEACH,  CA 

OTISVILLE.  NY  

ALBUQUERQUE.  NM 
WOODVILLE.  TX  ....;.. 

TAHLEQUAH,  OK  

THREE  RIVERS,  TX  .. 

BRANDON.  FL  

LONG  BEACH,  CA 

HOUSTON.  TX 

CAMARILLO.  CA 

NUTLEY.  NJ 

SPRINGHILL.  FL 

LONG  BEACH,  CA 

ADELANTO.  CA  


11/2(V2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20^2003 
U/20f2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/2(V2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/2(V2003 
11/20/2003 
11/20^2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
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Subject  name 


VISALLI,  CHARLES  ^ 

W  &  M  HEALTHCARE,  INC 


Address 


MIAMI,  FL 

ELKHART,  IN 


FELONY  CG^VICTION  FOR  HEALTH  CARE  FRAUD 


EGGLESTON,  AOELBERT 

ERUKH,  RUSLAN  

FONTANELLA,  DANIEL  

HATTER,  RONALD  

NAZAflOVA,  SOFIYA 

RISE,  SCOTT  

SCHULTZ,  JANET 

SPANO,  ANTHONY  

SPEARS,  TAMMY  

VALLE,  JULIO  


BASHAW.  ROBERT  

HEINZMAN,  KIMBERLY 

MCCOLUSTER,  RANDALL 

MULUNS,  PATRICIA  

NAVARRO,  JOSE  

SOUTH,  MELODY 


STOCKTON,  CA  .. 
BROOKLYN,  NY  .., 

TOTOWA,  NJ  

ASHEVILLE,  NC  .... 
BROOKLYN,  NY  ... 
WAUWATOSA,  Wl 

SUN  CITY,  AZ 

HILLSDALE,  NJ 

OSBURN,  ID 

MIAMI,  FL 


FELONY  C  ONTROL  SUBSTANCE  CONVICTION 


MADISON,  Wl  

LONGVIEW,  WA  .. 

ASHLAND,  KY 

DAYTON,  OH  

MIAMI,  FL 

PINEY  FLATS,  TN 


PATTENtABUSE/NEGLECT  CONVICTIONS 


BETTS,  TOREY 

BEVERLEIGH,  HOWARD 

HEDGEMAN,  TIMMY  

LOCKWOOD,  ROBERT  ... 

PANGAULA,  TOMMY  

RAMMACHER.  JOHN  

TADEO,  SHARMINA  

WASHINGTON,  SONJA  ... 
WHITE.  DAWNESE 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


PEREZ.  MARIA  DEL  CARMEN 


UCENSE  RE/OCATiOWSUSPENSION/SURRENDER 


ANDERSON,  RODNEY 

AQUINO,  ROMEO 

AUSTIN.  BERNICE  

BARNES.  MELANIE  

BARNES.  STEVEN  

BARNHART,  SHARON  

BARRY.  CAROLE  

BOSLOUGH,  MERRY  

BRIGANCE,  TROY 

BRK3GS,  WILUAM  

BROMBY,  SHERROLYN  .... 

BROWN.  JANET 

BRUNJES.  SHANNON  

CHAPMAN.  EDWARD 

CHENNAULT,  EUZABETH 

CISCO.  BONNIE  

COOPER.  RICHARD 

COX.  USA  

OANZEY,  DEBRA 

DAVIS,  SHERRY 

DAWSON,  TAMMY  

DICKERSON.  SHIRLEY 

DIRE.  PATRICIA  

DOWNS,  JILL  

DUFFEY,  ERVIN  

ELMORE.  PENNY 

ETER.  MAHER  

FARRAR.  CLAUDIA  


BELDEN,  MS 

SAN  JOSE,  CA  ., 

DELHI,  LA  

MOXEE,  WA 

EVERETT,  WA  ... 
HAMBURG,  NY  .. 

VALLEJO,  CA 

SOUTH  BAY,  FL 
JACKSON,  MS  ... 


ORLANDO,  FL 


LA 


LA 


SHREVEPORT, 

TUCSON,  AZ 

ST  FRANCISVILLE, 

WALLACE,  NC  

HOUSTON,  TX  

VICTORVILLE.  CA  

MESA,  AZ 

BRIGHTON,  CO  

BALTIMORE,  MD 

WALLA  WALLA,  WA  

APPLE  VALLEY,  CA  

TEXAS  CITY,  TX 

ALTADENA,  CA  

NEWTON  LOWER  FALLS,  MA  .. 

AUSTIN,  TX  „ 

BRIDGEPORT,  AL  

LAUDERDALE  BY  THE  SEA,  FL 

CHICKASHA,  OK  

MONTGOMERY,  AL  

BESSEMER,  AL  „ 

TUSCUMBIA,  AL 

SHAWSVILLE,  VA 

PHOENIX,  AZ 

COLUMBUS.  IN  

BLOOMINGTON;  CA  

AMARILLO,  TX 

SUN  CITY  CENTER,  FL  

NORTHPORT,  AL  


Effective  date 


11/20/2003 
11/20/2003 


11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
1 1/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 


11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 


11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 


11/20/2003 


1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
1/20/2003 
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Subject  name 


FISH,  TRACEY 

FORNCROOK,  DONALD  

FRIEDMAN.  SHELLEY 

GAINES,  NEDA 

GASS,  TRACEY  

GODSIL,  CATHERINE  

GREEN,  MARILYN 

GRIFFITH.  KAREN 

HABERSHAM,  BEVERLY  

HALL.  BEVERLY  

HAYES.  MARGARET  

HENDL,  CHARLENE 

HEROLD,  CARLA 

HERRMANN.  NANCY  

HESS,  NANCY  

HIETT,  JAMES  

HILL,  CANDANCE  

HILL,  JAMES  

HUIE,  ELIZABETH  

IRLAND,  DEBBIE  

JENUSKA,  NANCY  

JOHNSON.  DEBRA 

JOSEY.  MICHELLE  

KELLY.  TONYA  N  

KNAPP.  DIANNE  

KOOS.  DAVID  

LANGAN.  PATRICK  

LIVINGSTON  NAIL.  AMY 

MATTESON.  JENNIFER  

MCENTURFF.  CARLA  

MCFERRIN.  THOMAS  

MILLER.  THOMAS  

MINTZER,  PAULETTE  

MOOSE.  JAMES  

NORMAN.  VERSARAY  

O'NEAL,  SYLVIA  

PENDERGRASS.  CHARLES 

PHILLIPS.  SCOTT 

PLUMLEY.  PEGGY  

PRATER.  LAREE  

PULLIAM.  DEBORAH  

QUEREQUINCIA.  GERMA  .... 

RAY,  DENISE  

REATHERFORD,  TRACY  

RIEFFEL,  DONALD 

RIVERA,  DANIEL 

ROBERTS,  AMBER  

ROGERS,  VALERIE 

ROW.  BRENDA 

RUJA.  RICHARD  

RYAN.  JESSIE  

SARGENT.  SHANNON  

TELFORD.  WENDELL  .......... 

TELLEZ.  LORI  

THOMAS.  JAMES  

THOUVENELLE,  REBECCA  . 

TIERNEY.  GARY 

TROUP,  DARRIN  

TRUETT,  STEPHANIE  

TUFFY,  LIAM 

VALLIERIE,  STACIE  

VODOSIA.  BRANDY  

WASHINGTON,  QUINTINA  ... 


Address 


FARMINGDALE,  ME  

OAKLAND,  FL  

SARASOTA.  FL 

ROGERS.  AR 

AMARILLO,  TX 

GALESBURG.  IL  

GALESBURG.  IL 

OPELIKA.  AL 

FAIRFIELD,  CA  

BIG  STONE  GAP,  VA  

MOBILE.  AL  

LEICESTER,  NC 

WASHOUGAL.  WA  

TULSA,  OK 

EVERSON.  WA  

AVON,  IL 

PHOENIX,  AZ 

NORMAN,  OK  

ROTON.  TX  

COLLEGE  Plj^CE,  WA 

NIANTIC,  CT  

ST  GABRIEL.  LA 

KANNAPOUS.  NC  

MIAMI,  FL 

TIOGA.  LA 

SURPRISE,  AZ  

MUNHALL,  PA  

SKIATOOK.  OK 

MOUNT  VERNON.  WA 

GRAND  SALINE.  TX 

AMITE,  LA  

KILLINGLY.  CT  

LEWISBURG,  PA  

CHESAPEAKE.  VA  

CHESAPEAKE.  VA  

VALDOSTA.  GA  

PENSACOLA.  FL  

PONTE  VEDRA  BEACH.  FL 

MATTHEWS,  NC 

LUBBOCK.  TX 

PHOENIX.  AZ 

OAKVIEW,  CA 

RAYNE,  LA 

DECATUR,  IL  

TUCSON,  AZ 

AUSTIN,  TX , 

JASPER,  AL  

SOLDOTNA.  AK 

SNYDER,  TX  

NAPA,  CA 

SPOKANE,  WA 

N  HARTLAND,  VT 

YUMA.  AZ  

TUCSON.  AZ 

TROY,  AL  

WICHITA.  KS 

BOCA  RATON,  FL  

AUGUSTA,  GA 

GADSDEN,  AL  

BOSTON,  MA 

GASTONIA,  NC 

SUMITON,  AL  

LOS  ANGELES,  CA  


FEDERAUSTATE  EXCLUSION/SUSPENSION 


ESMAIL,  ZULFIKAR 


EVANSTON,  IL 


Effective  dale 


11/20/2003 
11/20/2003 
11/20^2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20^2003 
11/20/2003 
11/20/2003 
11/20/2003 

^^/20f2O03 

11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/2Q/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/22/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 
11/20/2003 


11/20/2003 


FRAUD/KICKBACKS 


STRUB,  DANIEL  POWAY,  CA 


7/23/2003 
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Subject  name 


Addiess 


Effective  date 


OWNEO/CO  fUROLLED  BY  CONVICTED  ENTITIES 


SMILES  R  us  dental  GROUP,  INC 
TREATMENT  RESOURCES  II.  INC  ... 


MIAMI,  FL 

EGUN  AFB,  FL 


11/20/2003 
11/2(V2003 


>EFAULT  on  HEAL  LOAN 


BURNETTE,  DAVID  

GOODWIN,  MARK  

QUIGLEY,  MICHAEL 

THOMUNSON,  AUSON 


FORREST  CITY.  AR 

TULSA.  OK 

HARRISBURG,  PA  ... 
N  MIAMI  BEACH.  FL 


8/22/2003 

10/7/2003 

11/20^003 

10/9/2003 


Dated:  November  4,  2003. 
KatUaen  Fettitt 

Acting  Director, ,  Exclusions  Staff,  Office  of 
Inspector  General. 
(FR  Doc.  03-29820  Filed  11-28-03;  8:45  am] 

I  cow  41S0-04-P 


DEPARTMENT  OF  HOMELAND 
SECURTTY 

CoMlGuard 
fCQD06-03-185] 

Upper  ChMapMln  Estuary  Area 
CommlllM  Masting,  Praparadness  for 
naiponaa  Exardaa  Program  (PREP) 
Area  Exardaa;  Captain  of  ttia  Port 


agency:  Coast  Guard.  DHS. 
ACTION:  Notice  of  meeting. 


r:  The  Captain  of  the  Port 
Baltimore,  MD  will  hold  an  Area 
Conimittee  Meeting  to  discuss  various 
issues  related  to  the  Upper  Chesapeake 
Estuary  Area  Contingency  Plan  and 
2004  industry-led  Preparedness  for 
Response  Exercise  Program  (PREP) 
exercise.  The  meeting  will  not  be  open 
to  the  public. 

DATES:  The  meeting  will  be  held  on 
Tuesday.  December  16.  2003.  from  1 
p.m.  to  4  p.m.  The  meeting  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  December  9.  2003. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  should  reach  the  Coast  Giiard 
on  or  before  December  9.  2003. 
ADDRESSES:  The  Area  Committee  will 
meet  in  the  Chesapeake  Bay 
Foundation's  conference  Room,  Phillip 
Merrill  Environmenjal  Center,  6 
Hemdon  Avenue,  /^apolis,  MD. 

Send  written  material  and  requests  to 
make  oral  presentations  to  Commander, 
U.S:  Coast  Guard  Activities,  2401 


Hawkin  Point  Road,  Baltimore,  MD. 
21226-(  001.  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  avjailable  in  the  docket,  are  part  of 
docket  [CGD05-03-185]  and  are 
availably  for  inspection  or  copjdng  at 
U.S.  Co^t  Guard  Activities,  2401 
Hawking  Point  Road,  Baltimore,  MD 
21226-doOl. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Lisa  Knopf,  telephone  410- 
576-2637.  or  Lieutenant  Leslie  Wright, 
telephoiie  410-576-2657.  of  the  Marine 
Environ|nental  Response  Division. 
Written  tnaterial  and  requests  may  be 
faxed  to'410-576-2688. 

SUPPLEN  ENTARY INFORMATKM:  Section 
4202  of  he  Oil  Pollution  Act  of  1990 
(OPA  9C )  amended  Subsection  (j)  of 
Section  Jll  of  the  Federal  Water 
PoUutio  1  Control  Act  (FWPCA)  (33 
U.S.C  1 J21  (j))  to  address  the 
develop:  nent  of  a  National  Planning  and 
Response  System.  As  part  of  this 
system.  Area  Committees  (ACs)  are  to  be 
establisl^ed  for  each  designated  area. 
Area  Cotnmittees  are  to  be  comprised  of 
qualified  personnel  from  federal,  state, 
and  loc^  agencies  and  are  exempted 
from  Federal  Advisory  Committee  Act 
(FACA)JPublic  Law  92-436.  86  Stat. 
470  (5  4s.C.  App.2).  Each  Area 
Commit  ee  under  the  direction  of  the 
Federal  3n-Scene  Coordinator  (FOSC) 
for  the  a  "ea  is  responsible  for 
develop  ng  an  Area  Contingency  Plan 
(ACP)  ir  conjunction  with  the^National 
Contingi  mcy  Plan  (NCP).  The  Coast 
Guard  GpTP  Baltimore  is  holding  a 
meeting;  in  order  to  review  the  ACP  and 
develop  the  Area  Planning  for  Response 
and  Exe  cise  Program  (PREP)  industry 
lead  exe  rcise.  This  meeting  will  offer  an 
opportu  lity  to  comment  on  the  ACP 
and  the  'REP  exercise. 

Agenda  of  Meeting 

The  a]  enda  includes  the  following: 


(1)  Presentation  on  the  Unified 
Command  response  to  the  M/V 
Seawitch. 

(2)  Presentation  on  USCG  role  in  the 
Maritime  Transportation  Security  Act. 

(3)  Update  on  area's  scheduled 
Industry-Led  PREP  exercise. 

(4)  Open  Forum. 
Procedural 

The  meeting  is  not  open  to  the  public. 
Requests  to  attend  the  meeting  may  be 
submitted  to  the  Coast  Guard  imder 
ADDRESSES.  Requests  should  include 
Name,  Company  or  Agency,  Address, 
Phone,  Fax,  and  E-mail.  Please  note  that 
the  meeting  may  close  early  if  all 
business  is  finished.  At  the  Captain  of 
the  Port's  discretion,  attendees  may 
make  oral  presentations  during  the 
meeting.  If  you  woiild  like  to  make  an 
oral  presentation  at  the  meeting,  please 
notify  Lieutenant  Wright  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  no 
later  than  December  9,  2003.  Written 
material  for  distribution  at  the  meeting 
should  reach  the  Coast  Guard  no  later 
than  December  9,  2003.  If  you  would 
like  a  copy  of  yoiu-  material  distributed 
at  the  meeting,  please  submit  25  copies 
to  the  Coast  Guard  listed  under 
ADDRESSES  no  later  than  December  9, 
2003. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Lieutenant  Wright 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  as  soon  as  possible. 

Dated:  November  14,  2003. 
Curtis  A.  Springer, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port,  Baltimore,  Maryland. 

[FR  Doc.  03-29843  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4818-N-13] 

Notice  Of  Proposed  tnfonnatlon 
Collection  for  Public  Comment:  Project 
Rent  Surveys  tor  Update  of  Section  8 
Fair  Maritet  Rents 

AGENCY:  Office  of  Policy  Development 
and  Research,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal.  ^ 

DATES:  January  30,  2004. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Lihn,  Economic  and  Market 
Analysis  Division,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  8222, 
Washington,  DC  20410;  telephone  (202) 
708-0614;  e-mail 

marie_I.Jihn@hud.gov.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Lihn. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Housing  and  Urban 
Development  will  submit  the  proposed 
information  collection  package  to  OMB 
for  review  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 


collection  of  infonnation  to:  (1)  Evtduate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  pf  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Project  Rent  Survey 
for  Update  of  Section  8  Fair  Market 
Rents. 

,  Description  of  the  need  for  the 
information  and  proposed  use:  HUD  is 
testing  a  new  methodology  to  determine  * 
if  it  can  be  used  in  place  of  telephone 
random  digit  dialing  (RDD)  surveys  of 
individuals.  HUD  currently  contracts 
with  a  private  company  to  conduct  two 
types  of  RDD  surveys :  ( 1 ) 
Approximately  50  individual  fair 
market  rent  (FMR)  areas  are  surveyed 
every  year  to  test  the  accuracy  of  Aeir 
FMRs;  (2)  hi  addition.  20  RDD  surveys 
are  conducted  every  year  to  provide 
updating  factors  for  FMRs  not  surveyed 
individually  and  for  Annual  Adjustment 
Factors  (AAFs).  These  surveys  are 
conducted  in  the  non-metropolitan 
portions  of  all  10  HUD  regions,  and  in 
the  10  metropolitan  portions  of  the 
regions  that  do  not  have  their  own 
Consumer  Price  Index  (CPI)  surveys. 
While  RDD  telephone  surveys  have  been 
used  for  several  years  to  adjust  FMRs, 
these  surveys  are  becoming  more 
difficult  and  more  costly  to  conduct. 
This  survey  of  project  rents  would 
replace  both  the  regional  and  area 
telephone  RDDs  with  surveys  of 
approximately  30  standard  rental 
projects  in  200  areas.  These  project 
surveys  would  provide  regional  change 
factors  for  updating  the  FMRs  and 


specific  change  factors  will  be 
calculated  for  FMR  areas  where  the 
Section  8  program  is  not  working 
properly.  It  is  unlikely  than  one-fourth 
of  the  200  areas  would  ever  have  to  be 
surveyed  in  a  given  year,  so  this  request 
is  being  made  on  this  maximum  amount 
of  50  areas.  In  the  study  of  project  rents 
currently  underway,  using  only 
purchased  data,  it  is  clear  that  data  can 
be  purchased  for  most  metropolitan 
areas. 

The  survey  will  be  conducted  in  the 
field  by  qualified  rental  appraisers  with 
the  project  management  staff.  In  each 
area,  30  rental  projects  will  be  surveyed 
and  questions  will  cover  rent,  age  of 
structure,  utilities,  number  and  size  of 
units,  and  recent  changes  to  the  area. 
The  survey  form  has  31  questions,  but 
the  appraiser  should  be  able  to  answer 
almost  one-third  by  site  inspection.  The 
interview  with  the  resident  manager 
should  take  up,  at  most  7  minutes  to 
complete. 

This  new  method  would  be  a  fast, 
inexpensive  way  to  update  Section  8 
Fair  Market  Rents  (FMRs).  This  new 
method  would  only  provide  estimates  of 
annual  rent  changes,  not  actual  rents,  as 
the  current  area  RDD  survey  does. 
Section  8(C)(1)  of  the  United  States 
Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  annually  to  be  effective  on 
October  1  of  each  year.  FMRs  are  used 
for  the  Section  8  Rental  Certificate 
Program  (including  space  rentals  by 
owners  of  manufactiu«d  homes  under 
that  program);  the  Moderate 
Rehabilitation  Single  Room  Occupancy 
program;  housing  assisted  under  the 
Loan  Management  and  Property 
Disposition  programs;  payment 
standards  for  the  Rental  Voucher 
program;  and  any  other  programs  whose 
regulations  specify  their  use. 

Members  of  affected  public:  Managers 
of  rental  projects. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Type  of  survey 

Number  of 
ir)terviews 

Average  min- 
utes each 

Total  minutes 

Total  hours 

Field  Interviews 

1 

1.500 

7 

10.500 

V313 

a 

t 

£ 

: 

• 
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Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Anthority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended; 
and  section  8(C)(1)  of  the  United  States 
Housing  Act  of  1937. 

Dated:  November  17,  2003. 

Duiene  F.  Williaiosr 

General  Deputy  Assistant,  Secretary  for  Policy 
Development  and  Research. 

[FR  Doc.  03-29748  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  irfTERIOR 

OfHoe  Of  the  Secretary 

Invasive  Species  Advisory  Committee; 
Request  for  Nominations 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Request  for  nominations. 

SUMMARY:  The  U.S.  Department  of  the 
Interior,  on  behalf  of  the 
interdepartmental  National  Invasive 
Species  Council,  proposes  to  appoint 
new  members  to  the  Invasive  Species 
Advisory  Committee  (ISAC).  The 
Secretary  of  the  Interior,  acting  as 
administrative  lead,  is  requesting 
nominations  for  qualified  persons  to 
serve  as  members  of  the  ISAC. 
DATES:  Nominations  must  be  received 
by  December  31, 2003. 
ADDRESSES:  Nominations  should  be  sent 
to  Lori  Williams,  Executive  Director, 
National  Invasive  Species  Council  (OS/ 
SIO/NISC).  1849  C  Street  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelsey  Brantley,  Program  Analyst,  at 
(202)  513-7243,  fax:  (202)  371-1751.  or 
by  e-mail  at 
Kelsey_Bmntley@ios.doi.gov. 

SUPPLEMENTARY  INFORMATKM: 

Advisory  Committee  Scope  and 
Objectivits 

The  purpose  and  role  of  the  ISAC  are 
to  provide  advice  to  the  Invasive 
Species  Council  (Council),  as  authorized 
by  Executive  Order  13112,  on  a  broad 
array  of  issues  including  preventing  the 
introduction  of  invasive  species, 
providing  for  their  control,  and 
minimizing  the  economic,  ecological, 
and  human  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
chai|«d  by  the  Secretaries  of  the 
Interior,  Agriculture,  and  Commerce. 
The  duty  of  the  Coiincil  is -to  provide 
national  leadership  regarding  invasive 
species  issues.  Pursuant  to  the 
Executive  Order,  the  Council  developed 
a  National  Invasive  Species 
Management  Plan.  The  Plan  is  available 
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on  the  V  eb  at  http:// 
www.in\  asivespecies.gov.  The  Council 
is  respoi  tsible  for  effective 
implemi  mtation  of  the  Plan.  The 
Council  coordinates  Federal  agency 
activitie  >  concerning  invasive  species; 
revises,  and  issues  the 
Invasive  Species  Management 
Plan;  encourages  planning  and  action  at 
local,  tribal.  State,  regional  and 
ecosystein-based  levels;  develops 
recommendations  for  international 
cooperaton  in  addressing  invasive 
s'pecies;  facilitates  the  development  of  a 
coordinated  network  to  document, 
evaluate^  emd  monitor  impacts  from 
invasivej species;  and  facilitates 
establishment  of  an  information-sharing 
system  dn  invasive  species  that  utilizes, 
to  the  gr  iatest  extent  practicable,  the 
Internet. 

The  re  le  of  ISAC  is  to  maintain  an 
intensivi  i  and  regular  dialogue  regarding 
the  afon  mentioned  issues.  ISAC 
provide!  advice  in  cooperation  with 
stakeholpers  and  existing  organizations 
addressi[ig  invasive  species.  The  ISAC 
meets  uS  to  four  (4)  times  per  year. 

Terms  for  approximately  half  of  the 
current  fiembers  of  the  ISAC  will  expire 
at  the  eqd  of  2003.  Current  members  of 
the  ISACJ  are  eligible  for  reappointment. 
The  Secretary  of  the  Interior  will 
appoint  members  to  ISAC  in 
consultation  with  the  Secretaries  of 
Agriculture  and  Commerce.  The 
Secretary  of  Interior  actively  solicits 
new  not  dnees  to  the  ISAC.  Members  of 
ISAC  sh  )uld  be  knowledgeable  in  and 
represen  t  one  or  more  of  the  following 
conunui  ities  of  interests:  Weed  science; 
fisheries  science;  rangeland 
management;  forest  science; 
entomol  jgy;  nematology;  plant 
patholoj  y;  veterinary  medicine;  the 
broad  ra  ige  of  farming  or  agricidtural 
practice! ;  biodiversity  issues;  applicable 
laws  an(  regulations  relevant  to 
invasive'  species  policy;  risk  assessment; 
biologictl  control  of  invasive  species; 
public  h  salth/epidemiology;  industry 
activitie  i,  structiue,  and  international 
affairs  oi  trade;  tribal  or  state 
govemiB  ent  interests;  environmental 
educatio  a;  ecosystem  monitoring; 
natural  i  esource  database  design  and 
integrati  jn;  and  internet-based 
managei^ent  of  conservation  issues. 

Members  should  also  have  practical 
experieiice  in  one  or  more  of  the 
following  areas:  Representing  sectors  of 
the  nati(^al  economy  that  are 
significa  atly  threatened  by  biological 
invasion  s  (e.g.  agriculture,  fisheries, 
public  utilities,  recreational  users, 

etc.);  representing  sectors  of  the 
economy  whose  routine 
operatio  is  may  pose  risks  of  new  or 
expande  1  biological  invasions  (e.g. 


tourism, 
national 


shipping,  forestry,  horticulture, 
aquaculture,  pet  trade,  etc.);  developing 
natural  resource  management  plans  on 
regional  or  ecosystem-level  scales; 
addressing  invasive  species  issues, 
including  prevention,  control  and 
monitoring,  in  multiple  ecosystems  and 
on  multiple  scales;  integrating  science 
and  the  hiiman  dimension  in  order  to 
create  effective  solutions  to  complex 
conservation  issues  including 
education,  outreach,  and  public 
relations  experts;  coordinating  diverse 
groups  of  stakeholders  to  resolve 
complex  environmental  issues  and 
conflicts;  and  complying  with  NEPA 
and  other  federal  requirements  for 
public  involvement  in  major 
conservation  plans.  Members  will  be 
selected  in  order  to  achieve  a  balanced 
representation  of  viewpoints,  so  to 
effectively  address  invasive  species 
issues  under  consideration.  No  member 
may  serve  on  the  ISAC  for  more  than 
three  (3)  consecutive  terms.  All  terms 
will  be  limited  to  two  (2)  years  in 
length. 

Members  of  the  ISAC  and  its 
subcommittees  serve  without  pay. 
However,  while  away  from  their  homes 
or  regular  places  of  business  in  the 
performance  of  services  of  the  ISAC, 
members  shall  be  allowed  travel 
expenses,  including  per  diem  in  lieu  of 
subsistence,  in  the  same  maimer  as 
persons  employed  intermittently  in  the 
government  service,  as  authorized  by 
section  5703  of  Title  5,  United  States 
Code. 

Submitting  Nominations 

Nominations  should  be  typed  and 
should  include  the  following: 

1.  A  brief  summary  of  no  more  than 
two  (2)  pages  explaining  the  nominee's 
suitability  to  serve  on  the  ISAC. 

2.  A  resume  or  cmricultmi  vitae. 

3.  Letters  of  reference. 
Nominations  should  be  sent  no  later 

than  45  days  after  the  Federal  Register 
notice,  to  Lori  Williams,  National 
Invasive  Species  Cotmcil  (OS/SIO/ 
NISC),  1849  C  Street  NW,  Washington, 
DC  20240. 

To  ensure  that  recommendations  of 
the  ISAC  take  into  accoimt  the  needs  of 
the  diverse  groups  served,  the 
Department  of  the  Interior  is  actively 
soliciting  nominations  of  qualified 
minorities,  women,  persons  with 
disabilities  and  members  of  low  income 
populations. 

Dated:  November  24,  2003. 

James  Tate,  Jr., 

Science  Advisor  to  the  Secretary  of  the 
Interior. 

[FR  Doc.  03-29842  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvioa 

Notica  of  Inventory  Completion: 
American  Muaaum  of  Natural  HMory, 
Now  York,  NY 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  History,  New  York, 
NY.  The  human  remains  and  associated 
funerary  objects  were  removed  from 
Lower  Memaloose  Island,  Wasco 
County,  OR,  and  Upper  Memaloose 
Island,  Klickitat  County,  WA. 

This  notice,  is  published  as  part  of  the 
National  Park  Service(s  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
'  institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  American 
Museum  of  Natural  History  professional 
staff  in  considtation  with 
representatives  of  the  Confederated 
Tribes  and  Bands  of  the  Yakama  Indian 
Nation,  Washington;  Confederated 
Tribes  of  the  Chehalis  Reservation, 
Washington;  Confederated  Tribes  of  the 
Colville  Reservation,  Washington; 
Confederated  Tribes  of  the  Grand  Ronde 
Community  of  Oregon;  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon;  Hoh  Indian  Tribe  of  the  Hoh 
Indian  Reservation,  Washington; 
Jamestown  S'Klallam  Tribe  of 
Washington;  Lower  Elwha  Tribal 
Community  of  the  Lower  Elwha 
Reservation,  Washington;  Limuni  Tribe 
of  the  Lummi  Reservation,  Washington; 
Makah  Indian  Tribe  of  the  Makah  Indian 
Reservation,  Washington;  Muckleshoot 
Indian  Tribe  of  the  Muckleshoot 
Reservation,  Washington;  Nisqually 
Indian  Tribe  of  the  Nisqually 
Reservation,  Washington;  Nooksack 
Indian  Tribe  of  Washington;  Port 
Gamble  Indian  Community  of  the  Port 
Gamble  Reservation,  Washington; 
Puyallup  Tribe  of  the  Puyallup 
Reservation,  Washington;  Quileute 
Tribe  of  the  Quileute  Reservation, 
Washington;  Quinault  Tribe  of  the 


Quinault  Reservation,  Washington; 
Samish  Indian  Tribe,  Washington; 
Shoalwater  Bay  Tribe  of  the  Shoalwater 
Bay  Indian  Reservation,  Washington; 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation,  Washington; 
Squaxin  Island  Tribe  of  the  Squaxin 
Island  Reservation,  Washington; 
Stillaguamish  Tribe  of  Washington; 
Swinomish  Indians  of  the  Swinomish 
Reservation,  Washington;  Tidalip  Tribes 
of  the  Tulalip  Reservation,  Washington; 
and  Upper  Skagit  Indian  Tribe  of 
Washington. 

In  1870,  himian  remains  representing 
a  minimimi  of  four  individuals  were 
removed  from  Memaloose  Island, 
Columbia  River,  in  the  vicinity  of  The 
Dalles,  OR,  by  Dr.  Joseph  Simms.  It  is 
unclear  from  museum  records  whether 
the  himian  remains  came  bom  Upper 
Memaloose  Island,  Klickatat  Coimty, 
WA,  or  Lower  Memaloose  Island,  Wasco 
County,  OR.  Dr.  Simms  donated  the 
human  remains  and  9  of  the  13 
associated  funerary  objects  to  the 
American  Museiim  of  Natural  History  in 
1872.  In  1903,  Dr.  Simms  donated  the 
four  remaining  associated  funerary 
objects  to  the  museimi.  No  known 
individuals  were  identified.  The  13 
associated  funerary  objects  are  2  copper 
kettles,  4  strings  of  beads,  2  bracelets,  2 
blanket  pieces,  and  3  leather  wrapping 
pieces. 

In  1882,  himian  remains  representing 
a  minimum  of  three  individuals  were 
removed  frt>m  the  Columbia  River  in  the 
vicinity  of  The  Dalles,  Wasco  Coimty, 
OR,  by  James  Terry.  The  human  remains 
were  purchased  by  the  American 
Museimi  of  Natiu-al  History  bom  Mr. 
Terry  in  1891.  Museum  records  give  the 
actual  locality  as  Tiun-Wa-Ta,  OR, 
Lower  Memaloose  Island(?).  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1887,  human  remains  representing 
one  individual  were  removed  from 
Lower  Memaloose  Island,  Columbia 
River,  Wasco  Coimty,  OR,  by  J.  Hageny. 
James  Terry  acquired  these  human 
remains  and  sold  them  to  the  American 
Museum  of  Natural  History  in  1891.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  86 
individuals  were  removed  from  Upper 
Memaloose  Island,  Colimibia  River, 
Klickitat  County,  WA,  by  George  A. 
Dorsey.  In  1905,  the  American  Museum 
of  Natural  History  purchased  the  human 
remains  bora  Mr.  Dorsey.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

At  an  unknown  date,  human  remains 
representing  a  minimimi  of  42 
individuals  were  removed  from  Upper 


Memaloose  Island,  Columbia  River, 
Klickitat  County,  WA,  by  unknown 
individuals.  The  human  remains  came 
into  the  possession  of  George  Dorsey, 
who  sold  them  to  F.  von  Luschan  in 
1913.  In  1924,  F.  Warburg,  acting  for  F. 
von  Luschan,  donated  the  remains  to 
the  American  Museum  of  Natiual 
History.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

The  human  remains  removed  bom 
Memaloose  Island  in  1870  have  been 
identified  as  Native  American  based  on 
the  types  of  associated  funerary  objects 
and  the  presence  of  cranial  deformation 
observable  in  two  individuals.  Material 
is  wrapped  around  the  heads  of  the 
other  two  individuals.  The  human 
remains  are  wrapped  in  hide  and 
blankets,  and  date  to  the  postcontact 
period.  Wrapping  of  the  deceased  and 
cranial  deformation  are  consistent  with 
practices  of  the  Chinook-  and  Sahaptin- 
speaking  groups.  The  other  human 
remains  removed  from  the  Memaloose 
Islands  also  have  been  identified  as 
Native  American  based  on  the  presence 
of  cranial  deformation.  The  type  of 
cranial  deformation  exhibited  by  most 
of  these  individuals  is  common  among- 
Chinookan-speakers  and  far  less 
common  among  Sahaptin-speakers. 

The  Memaloose  Islands  were  used  by 
local  Native  American  peoples  for  the 
burial  of  their  dead  during  the 
postcontact  period.  The  Memaloose 
Islands  are  within  the  traditional 
territory  of  Chinook-  and  Sahaptin- 
speaking  Indian  groups  represented 
today  by  the  Confederated  Tribes  and 
Bands  of  the  Yakama  Indian  Nation, 
Washington  and  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon.  Representatives  of  the 
Confederated  Tribes  of  the  Grande 
Ronde,  whose  membership  also 
includes  Chinookan-speakers,  have 
indicated  that  Upper  and  Lower 
Memaloose  Islands  are  outside  of  its 
postcontact  territory. 

Officials  of  the  American  Museum  of 
Natural  History  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  a 
minimum  of  136  individuals  of  Native 
American  ancestry.  Officials  of  the 
Amfflican  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(A),  the  13  objects 
described  above  are  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
American  Museum  of  Natural  History' 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
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of  shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  hlnerary  objects  and  the 
ConfiBderated  Tribes  and  Bands  of  the 
Yakama  Indian  Nation,  Washington  and 
the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon. 

Representatives  of  any  other  hidian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Luc  Litwinionek.  Director  of 
Cultural  Resources,  American  Museum 
of  Natural  History,  Central  Park  West  at 
79th  Street,  New  York,  NY  10024-5192, 
telephone  (212)  769-5846,  before 
Decembw  31,  2003.  Repatriation  of  the 
himian  remains  and  associated  funeeary 
objects  to  the  Confederated  Tribes  and 
Bands  of  the  Yakama  Indian  Nation, 
Washington  and  Confederated  Tribes  of 
the  Warm  Springs  Reservation  of 
Oregon  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  American  Museum  of  Natural 
History  is  responsible  for  notifying  the 
Confederated  Tribes  and  Bands  of  the 
Yakama  Indian  Nation,  Washington; 
Confederated  Tribes  of  the  Chehalis 
Reservation,  Washington;  Confederated 
Tribes  of  the  Colville  Reservation, 
Washington;  Confederated  Tribes  of  the 
Grand  Ronde  Community  of  Oregon; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon;  Hoh 
Indian  Tribe  of  the  Hoh  Indian 
Reservation,  Washington;  Jamestown 
S'Klallam  Tribe  of  Washington;  Lower 
Elwha  Tribal  Community  of  the  Lower 
Elwha  Reservation,  Washington;  Lummi 
Tribe  of  the  Lummi  Reservation, 
Washington;  Makah  Indian  Tribe  of  the 
Makah  Indian  Reservation,  Washington; 
Muckleshoot  Indian  Tribe  of  the 
Muckleshoot  Reservation,  Washington; 
Nisqually  Indian  Tribe  of  the  Nisqually 
Reservation,  Washington;  Nooksack 
Indian  Tribe  of  Washington;  Port 
Gamble  Indian  Community  of  the  Port 
Gamble  Reservation,  Washington; 
Puyallup  Tribe  of  the  Puyallup 
Reservation,  Washington;  Quileute 
Tribe  of  the  Quileute  Reservation, 
Washington;  Quinault  Tribe  of  the 
Quinault  Reservation,  Washington; 
Samish  Indian  Tribe,  Washington; 
Shoalwater  Bay  Tribe  of  the  Shoalwater 
Bay  Indian  Reservation,  Washington; 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation,  Washington; 
Squaxin  Island  Tribe  of  the  Squaxin 
Island  Reservation,  Washington; 
Stillaguamish  Tribe  of  Washington;  the 
Swinomish  Indians  of  the  Swinomish 
Reservation,  Washington;  Tulalip  Tribes 
of  the  Tulalip  Reservation,  Washington; 
and  Upper  Skagit  Indian  Tribe  of  - 
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Washing  ton  that  this  notice  has  been 
id. 

Dctober  24,  2063. 


Dated 
John  Rohbins, 

Assistant  Director,  Cultural  Resources. 

13-29768  Filed  11-28-03;  8:45  am] 
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DEPART  MENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  The 
Colored  >  College,  Colorado  Springs, 
CO 


AGENCY; 


National  Park  Service,  Interior. 


ACTION:   Notice 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protectidn  and  Repatriation  Act 
(NAGPIY^),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  The 
Colorado  College,  Colorado  Springs,  CO. 
The  human  remains  were  removed  from 
Adams  uounty,  CO. 

This  notice  is  published  as  part  of  the 
National!  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3*03  (d)(3).  The  determinations 
within  tlis  notice  are  the  sole 
responsi  jility  of  the  museum, 
institutii  m,  or  Federal  agency  that  has 
control  c  f  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  respi  tnsible  for  the  determinations 
within  t&is  notice. 

A  detailed  assessment  of  the  human 
remains  |wras  made  by  The  Colorado 
College  professional  staff  in 
consultation  with  representatives  of 
Apache '  Tibe  of  Oklahoma;  Arapahoe 
Tribe  of  he  Wind  River  Reservation, 
Wyoming;  Cheyenne- Arapaho  Tribes  of 
Oklahon)a;  Comanche  Nation, 
Oklahonja;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Jicarilla  Apache  Nation,  New 
Mexico;  pGowa  Indian  Tribe  of 
Oklahoma;  Mescalero  Apache  Tribe  of 
the  Mescalero  Reservation,  New  Mexico; 
Northeni  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montan^  Pawnee  Nation  of  Oklahoma; 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado;  Ute 
Indian  TVibe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorad^,  New  Mexico  &  Utah. 

On  Aiigust  7, 1985,  human  remains 
representing  one  individual  were 
removed  from  private  land 
approximately  8  miles  east  of  Byers, 
Adams  Uounty,  CO,  by  the  Adams 
County  Coroner's  Office.  After 
investig^on  determined  that  there  was 


no  forensic  significance,  the  human 
remains  were  transported  to  The 
Colorado  College  Physical  Anthropology 
Laboratory  in  Palmer  Hall  for  curation 
and  educational  piuposes  (Accession 
no.  ceo  #85-321).  to  1989,  the  human 
remains  were  moved  to  the  Biological 
Anthropolo^  Research  Laboratory  in 
Barnes  Science  Center.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Cranial  morphology  indicates  that  the 
remains  are  Native  American. 

The  map  "todian  Land  Areas 
Judicially  Established  1978"  includes 
Adams  County  in  the  land  aboriginally 
occupied  by  the  Cheyenne  and  Arapaho 
tribes.  The  map  "Early  todian  Tribes, 
Culture  Areas,  and  Linguistic  Stocks" 
establishes  the  presence  of  the  Arapaho 
and  Ute  tribes  in  the  area  at  the  time  of 
contact.  The-Colorado  Office  of 
Archaeology  and  Historic  Preservation 
map  "Estimated  Tribal  Territories  in 
Colorado  During  the  Late  Nmeteenth 
Century"  shows  the  presence  of  the 
Apache,  Arapaho,  Cheyenne, 
Comanche,  and  Kiowa  tribes  in  all  of 
eastern  Colorado;  including  Adams 
County.  The  Southern  Ute  todian  Tribe 
map  "Original  Ute  Domain"  mcludes 
Adams  County  as  a  part  of  the  original 
domam  of  the  Ute.  Official  tribal 
representatives  provided  folklore,  oral 
tradition,  geographical,  and  historical 
evidence  of  cultural  affiliation,  all  of 
which  todicated  that  Adams  County  is 
a  part  of  their  traditional  territory. 

Officials  of  The  Colorado  College  have 
detemuned  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (9-10),  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  mdividual  of  Native 
American  ancestry.  Officials  of  The 
Colorado  College  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Apache  Tribe  of 
Oklahoma;  Arapahoe  Tribe  of  the  Wmd 
River  Reservation,  Wyommg;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  of  Oklahoma;  Jicarilla  Apache 
Nation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico;  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  todian  Reservation, 
Montana;  Pawnee  Nation  of  Oklahoma; 
Southern  Ute  todian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado;  Ute 
todian  Tribe  of  the  Utotah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Moimtain  Reservation, 
Colorado,  New  Mexico  &  Utah. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cultiu-ally 
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affiliated  with  the  human  remains 
should  contact  Joyce  Eastbiug,  Legal 
Assistant,  The  Colorado  College,  14  East 
Cache  La  Poudre  Street,  Colorado 
Springs,  CO  80903,  telephone  (719) 
389-6703,  before  December  31,  2003. 
Repatriation  of  the  human  remains  to 
the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Colorado  College  is  responsible 
for  notifying  the  Apache  Tribe  of 
Oklahoma;  Arapahoe  Tribe  of  the  Wind 
River  Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Nation,  Oklahoma;  Fort  Sill  Apache 
Tribe  of  Oklahoma;  Jicarilla  Apache 
Nation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Mescalero  Apache 
Tribe  of  the  Mescalero  Reservation,  New 
Mexico^  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  Pawnee  Nation  of  Oklahoma; 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado;  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Moimtain  Reservation, 
Colorado,  New  Mexico  &  Utah  that  this 
notice  has  been  pubUshed. 

Dated:  October  24,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-29766  Filed  11-28-03;  8:45  am] 
BHJJNG  CODE  4310-Sfr^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  WlldHfe  Service,  Region  7, 
Anchorage,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  hmnan 
remains  in  the  possession  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Region  7, 
Anchorage,  AK.  The  human  remains 
were  removed  from  Amchitka  Island, 
AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  hiunan 


remains.  The  National  Pari^  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Fish  and 
Wildlife  Service,  Region  7  professional 
staff  and  forensic  anthropologists  from 
the  Alaska  State  Office  of  History  and 
Archaeology,  in  consultation  with 
representatives  of  the  the  Aleut 
Corporation,  Atxam  Corporation,  and 
Native  Village  of  Atka. 

In  1980,  human  remains  representing 
a  minimiun  of  one  individual  were 
removed  from  an  eroding  midden  site 
on  Amchitka  Island,  in  the  Aleutian 
Islands  Unit  of  the  Alaska  Maritime 
National  Wildlife  Refuge,  AK.  by  a 
seasonal  refuge  employee.  The  human 
remains  were  removed  to  prevent  them 
&t)m  being  destroyed  or  stolen  during 
construction  activity.  No  known 
individual  was  identified.  No  funerary 
objects  are  present. 

There  are  no  radiocarbon  dates 
available  for  the  human  remains. 
Midden  sites  began  to  appear 
approximately  3,000  years  ago  in  the 
Aleutian  Islands.  The  human  remains 
were  found  in  the  upper  levels  of  the 
site  and  likely  date  to  the  Late 
Prehistoric  period,  possibly  no  earlier 
than  A.D.  1000. 

The  burial  context  and  physical  traits 
of  the  human  remains  are  consistent 
with  those  observed  for  precontact 
Aleut  populations.  Skeletal  morphology 
of  present-day  Aleut  populations  is 
similar  to  that  of  prehistoric 
populations,  and  demonstrates 
biological  and  cultural  affiliation 
between  present-day  Aleut  groups  and 
prehistoric  populations  in  the  Aleutian 
Islands. 

Historical  records  demonstrate  a 
cultural  affiliation  between  the  late 
prehistoric  populations  on  Amchitka 
Island  and  the  Atxam  Corporation  and 
the  Native  Village  of  Atka.  After  Russian 
contact  with  the  Rat  Islands,  to  which 
Amchitka  Island  belongs,  began  in  1751, 
the  population  declined  precipitously. 
By  the  1790s,  the  Rat  Islands 
populations  were  concentrated  on  Kiska 
and  Amchitka  Islands,  and  the  Russians 
removed  most  of  the  Rat  Islands  Aleuts 
to  Atka  Island  in  the  Andreanof  Islands 
in  the  central  Aleutian  Island  chain.  By 
1812,  the  survivors  were  returned  to 
Amchitka  Island.  By  1832,  inhabitants 
of  the  Rat  Islands  were  again  moved  to 
Atka  Island  or  to  the  Commander 
Islands,  and  the  Rat  Islands,  including 
Amchitka,  were  never  permanently  re- 
occupied.  Amchitka  Island  continued  to 
be  used  by  the  people  of  Atka  Island  as 
a  hunting  groimd.  In  1920,  the  Native 
residents  of  Atka  Island  leased 
Amchitka  Island  for  fox  farming.  The 


lease  was  renewed  in  1929  by  the  Atka 
Village  Community.  Atka  Island 
residents  continued  to  use  Amchitka 
Island  until  the  Japanese  invasion  of  the 
western  Aleutians  in  1942  during  World 
War  n.  Aleut  Atka  residents  are 
represented  by  the  Native  Village  of 
Akta  and  Atxam  Corporation. 

Officials  of  the  U.S.  Fish  and  Wildlife 
Service,  Region  7  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  (9-10),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  U.S.  Fish  and  Wildlife  Service, 
Region  7  also  have  determined  that, 
piusuant  to  25  U.S.C.  3001  (2).  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Atxam  Corporation  and  the 
Native  Village  of  Atka. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
shoidd  contact  Debra  Corbett,  U.S.  Fish 
and  Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  AK  99503,  telephone 
(907)  786-3399,  before  December  31. 
2003.  Repatriation  of  the  human 
remains  to  the  Atxam  Corporation  and 
the  Native  Village  of  Atka  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  U.S.  Fish  and  Wildlife  Service, 
Region  7  is  responsible  for  notifying  the 
Aleut  Corporation,  Atxam  Corporation, 
and  the  Native  Village  of  Atka  that  this 
notice  has  been  published. 

Dated:  September  17,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-29773  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Illinois 
State  Museum,  Springfield,  IL 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  die 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  Illinois 
State  Museum,  Springfield,  IL.  The 
hiunan  remains  were  removed  from  two 
sites  in  Randolph  County,  IL. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
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within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Illinois  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
atizen  Potawatomi  Nation,  Oklahoma; 
Forest  County  Potawatomi  Community, 
Wisconsin;  Hannahville  Indian 
Community,  Michigan;  Ho-Chimk 
Nation  of  Wisconsin;  Huron 
Potawatomi,  Inc.,  Michigan;  Kickapoo 
Traditional  Tribe  of  Texas;  Kickapoo 
Tribe  of  Indians  of  the  Kickapoo 
Reservation  in  Kansas;  KickapDo  Tribe 
of  Oklahoma;  Miami  Tribe  of  Oklahoma; 
Peoria  Tribe  of  Indians  of  Oklahoma; 
Pokagon  Band  of  Potawatomi  Indians, 
Michigan  and  Indiana;  Prairie  Band  of 
Potawatomi  Nation,  Kansas;  Sac  &  Fox 
Nation  of  Missouri  in  Kansas  and 
Nebraska;  Sac  &  Fox  Nation,  Oklahoma; 
Sac  &  Fox  Tribe  of  the  Mississippi  in 
Iowa;  and  Winnebaco  Tribe  of  Nebraska. 

In  the  late  1960s,  human  remains 
representing  a  minimum  of  five 
individuals  were  removed  from  the 
Waterman  site  (11R122),  Randolph 
County,  IL,  by  Irvin  M.  Peithman  of 
Southern  Illinois  University  at 
Carbondale.  The  Peithman  family 
donated  the  human  remains  to  the  Fort 
de  Chartres  State  Historic  Site,  Illinois 
Historic  Preservation  Agency  in  the 
early  1980s.  In  1988,  the  Illinois 
Historic  Preservation  Agency  transferred 
the  human  remains  to  the  Illinois  State 
Museimi.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

The  morphology  of  the  human 
remains  indicates  that  the  individuals 
from  the  Waterman  site  are  clearly 
Native  American.  The  Waterman  site  is 
a  historically  docimiented  Michigamea 
Indian  village  that  was  occupied 
between  1753  and  1765.  The 
Michigamea  were  part  of  the  Illinois 
Indians  who  are  represented  by  the 
present-day  Peoria  Tribe  of  Indians  of 
Oklahoma.  In  1998,  the  Illinois  State 
Musetmi  repatriated  the  remains  of  57 
individuals  and  13,113  associated 
funerary  objects  bom  the  Waterman  site 
to  the  Peoria  Tribe  of  Indians  of 
Oklahoma. 

Between  1979  and  1982,  human 
remains  representing  one  individual 
were  removed  from  the  Fort  de  Chartres 
III  site  (11R127),  Randolph  County,  IL, 
by  Dr.  Melbxim  Thurman  of  the  Old 
Missouri  Research  Foundation.  The 
human  remains  were  transferred  to  the 
Illinois  State  Museum  in  1988.  No 
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known  individual  was  identified.  No 
associatled  funerary  objects  are  present. 

Historical  evidence  and  site  location 
indicate  that  the  human  remains  from 
the  Forlide  Chartres  III  site  are  clearly 
Native  American.  Based  on  the  burial 
locatioa  and  the  presence  of  European 
trade  gaiods  at  adjacent  burial  sites,  the 
himian  remains  were  likely  interred 
betweeij  1772  and  1832.  The  Fort  de 
Chartre^  III  site  is  located  1  mile  south 
of  the  Waterman  site,  a  historically 
documented  Michigamea  Indian  village 
that  was  occupied  between  1753  and 
1765.  Tie  Michigamea  were  part  of  the 
Illinois  Indians  who  are  represented  by 
the  pre^nt-day  Peoria  Tribe  of  Indians 
of  Oklahoma,  hi  1998,  the  Illinois  State 
Museui4  repatriated  the  remains  of  8 
individiials  and  9,834  associated 
funerary  objects  from  the.  Fort  de 
Chartres  III  site  to  the  Peoria  Tribe  of 
Indians  bf  Oklahoma. 

Officials  of  the  Illinois  State  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (9-10),  the  human  remains 
describeid  above  represent  the  physical 
remains  of  six  individuals  of  Native 
American  ancestry.  Officials  of  the 
Illinois  $tate  Museum  also  have 
determiied  that,  pursuant  to  25  U.S.C. 
3001  (2)  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonaply  traced  between  the  Native 
America  d  human  remains  and  the 
Peoria  T  ribe  of  Indians  of  Oklahoma. 

Repre  lentatives  of  any  other  Indian 
tribe  tha ;  believes  itself  to  be  culturally 
affiliatei  with  the  human  remains 
should  ( ontact  Dr.  Robert  E.  Warren, 
Associal  B  Curator  of  Anthropology, 
Illinois  $tate  Museum,  1011  East  Ash 
Street,  ^ringfield,  IL,  telephone  (217) 
524-790  3,  before  December  31,  2003. 
Repatria  ion  of  the  human  remains  to 
the  Peor  a  Tribe  of  Indians  of  Oklahoma 
may  proceed  after  that  date  if  no 
additionbl  claimants  come  forward. 

The  Illinois  State  Museum  is 
responsible  for  notifying  the  Citizen 
Potawatimi  Nation,  Oklahoma;  Forest 
Coimty  Potawatomi  Communify, 
Wiscons  in;  Hannahville  Indian 
Conunu]  ity,  Michigan;  Ho-Chunk 
Nation  o  F  Wisconsin;  Huron 
Potawatc  mi.  Inc.,  Michigan;  Kickapoo 
Traditional  Tribe  of  Texas;  Kickapoo 
Tribe  of  ndians  of  the  Kickapoo 
Reservat  on  in  Kansas;  Kickapoo  Tribe 
of  Oklah  3ma;  Miami  Tribe  of  Oklahoma; 
Peoria  T  ibe  of  Indians  of  Oklahoma; 
Pokagon  Band  of  Potawatomi  Indians, 
Michigan  i  and  Indiana;  Prairie  Band  of 
Potawat<  imi  Nation,  Kansas;  Sac  &  Fox 
Nation  of  Missouri  in  Kansas  and 
Nebraski  i;  Sac  &  Fox  Nation,  Oklahoma; 
Sac  &  Fg  ic  Tribe  of  the  Mississippi  in 
Iowa;  an  1  Winnebago  Tribe  of  Nebraska 
that  this  notice  has  been  published. 


Dated:  September  22,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 

[PR  Doc.  03-29775  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  4310-SO-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Department  of  the  Interior,  Bureau  of 
Reclamation,  Lower  Colorado  Region, 
Phoenix  Area  Office,  Phoenix,  AZ 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  Bureau  of  Reclamation, 
Lower  Colorado  Region,  Phoenix  Area 
Office,  Phoenix,  AZ.  The  human 
remains  and  associated  funerary  objects 
were  removed  bom  site  AZ 
AA:6:19(ASM),  in  the  Santa  Cruz  Flats, 
Pinal  County,  AZ. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  Bureau  of 
Reclamation,  Lower  Colorado  Region, 
Phoenix  Area  Office  professional  staff  in 
consultation  with  representatives  of  the 
Ak  Chin  Indian  Community  of  the  Ak 
Chin  Indian  Reservation,  Arizona; 
Chemehuevi  Indian  Tribe  of  the 
Chemehuevi  Reservation,  California; 
Cocopah  Tribe  of  Arizona;  Colorado 
River  Indian  Tribes  of  the  Colorado 
Indian  Reservation,  Arizona  and 
California;  Fort  McDowell  Yavapai 
Naiion,  Arizona;  Fort  Mojave  Indian 
Tribe  of  Arizona,  California  &  Nevada; 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  Hopi 
Tribe  of  Arizona;  Pasqua  Yaqui  Tribe  of 
Arizona;  Quechan  Tribe  of  the  Fort 
Yuma  Indian  Reservation,  California  & 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
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Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona  (including  the  San 
Xavier  District  of  the  Tohono  O'odham 
Nation  of  Arizona);  Tonto  Apache  Tribe 
of  Arizona;  White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation, 
Arizona;  Yavapai-Apache  Nation  of  the 
Camp  Verde  hidian  Reservation, 
Arizona;  Yavapai-Prescott  Tribe  of  the 
Yavapai  Reservation,  Arizona;  and  Zuni 
Tribe  of  the  Zuni  Reservation,  New 
Mexico. 

hi  1987,  hiunan  remains  representing 
a  minimum  of  six  individuals  were 
removed  from  site  AZ  AA:6:19(ASM) 
during  legally  authorized  data  recovery 
efforts  imdertaken  by  Northland 
Research,  hic,  for  the  Bureau  of 
Reclamation.  The  site  is  located  in  the 
Santa  Cruz  Flats,  just  north  of  the  Silver 
Bell  Mountains  in  Pinal  Coimty,  AZ.  No 
known  individuals  were  identified.  The 
21  associated  funerary  objects  are  1 
groimd  stone  fragment,  3  bags  of 
chipped  stone  flakes,  3  bags  of 
unworked  faunal  bone,  1  bag  of 
unworked  shell,  2  bags  of  worked  shell 
(consisting  of  811  shell  beads  plus 
fragments),  3  radiocarbon  samples,  2 
flotation  samples  (in  5  bags),  and  6 
pollen  samples. 

On  the  basis  of  archeological  context, 
architectinal,  chronometric,  and 
artifactual  evidence,  the  site  dates  to  the 
Late  Archaic  period  (1500  B.C.-  A.D.  1). 

Evidence  provided  by 
anthropological,  archeological, 
biological,  geographical,  historical, 
kinship,  linguistics,  and  oral  tradition 
soinces  was  considered  in  determining 
the  cultural  afBliation  of  the  hiiman 
remains  and  associated  funerary  objects. 
Bureau  of  Reclamation,  Lower  Colorado 
Region,  Phoenix  Area  Office  officials 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  the  preponderance  of  the 
evidence  suggests  that  a  relationship  of 
shared  group  identity  can  be  traced 
between  the  historic  O'odham  groups, 
represented  by  the  present-day  Indian 
tribes  of  the  Ak  Chin  Indian  Conununity 
of  the  Ak  Chin  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Commimity  of  the  Salt  River 
Reservation,  Arizona;  and  Tohono 
O'odham  Nation  of  Arizona  (including 
the  San  Xavier  District  of  the  Tohono 
O'odham  Nation  of  Arizona),  and  the 
prehistoric  Late  Archaic  groups  that 
occupied  the  Santa  Cruz  River  valley 
and  surroimding  areas. 

There  is  a  growing  amount  of 
archeological  data  that  suggests  a  local 
continuum  between  Late  Archaic 
populations  and  the  Hohokam,  a  later 
prehistoric  group  with  recognized 
affiliation  to  the  O'odham.  The  cultural 


continuum  is  demonstrated  by  an 
increase  in  sedentism;  estabUshment  of 
pithouse  settlements;  adoption  of 
agriculture;  development  of  ceramic, 
ground  stone,  and  shell  manufactining 
technology;  and  increased  participation 
in  nonlocal  trade. 

The  O'odham  were  well  established 
along  the  rivers  and  in  the  deserts  when 
the  Spanish  first  arrived  in  northern 
Sonora  and  southern  Arizona.  Oral 
traditions  tell  of  early  groups  that  were 
present  before  the  adoption  of 
agriculture,  and  refer  to  the  introduction 
of  several  cultivated  crops.  O'odham 
traditions  are  also  deeply  embedded  in 
the  geography  of  southern  Arizona,  with 
events  taking  place  at  specific 
landmarks  within  traditional  O'odham 
lands.  The  O'odham  consider  the 
Hohokam  and  their  predecessors  to  be 
O'odham  ancestors.  Although  the 
O'odham  belong  to  the  same  Unguistic 
group  (Piman)  as  communities  in  what 
is  now  northern  Mexico,  shared 
vocabulary  and  syntax  with  Yuman 
language  groups  along  the  Colorado 
River  suggests  a  long-term  history  of 
interaction  in  what  is  now  southern 
Arizona  that  stretches  back  into 
prehistoric  times. 

Evidence  suggests  that  the  Hopi  and 
Zuni  are  also  cultinally  affiliated  with 
the  Hohokam  and  their  predecessors. 
Their  ancestors  had  trade  relationships 
and  other  likely  interactions  with  the 
Hohokam,  similar  to  those  foimd 
between  groups  in  the  early  historic 
period.  Hopi  and  Zuni  oral  traditions 
indicate  that  segments  of  the  prehistoric 
Hohokam  population  mig]:ated  to  the 
areas  occupied  by  the  Hopi  and  Zuni 
and  were  assimilated  into  the  resident 
populations.  A  cultinal  continuum 
between  Late  Archaic  groups  in  the 
Santa  Cruz  Valley  and  the  later 
Hohokam  suggests  that  the  Hopi  and 
Zuni  are  also  affiliated  with  the  Late 
Archaic  populations. 

Officials  of  the  Bureau  of 
Reclamation,  Lower  Colorado  Region, 
Phoenix  Area  Office  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (»-10), 
the  human  remains  described  above 
represent  the  physical  remains  of  at 
least  six  individuals  of  Native  American 
ancestry.  Officials  of  the  Bureau  of 
Reclamation,  Lower  Colorado  Region, 
Phoenix  Area  Office  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  21  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Biueau 
of  Reclamation,  Lower  Colorado  Region, 
Phoenix  Area  Office  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 


there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
^mains  and  associated  funerary  objects 
and  the  Ak  Chin  Indian  Community  of 
the  Ak  Chin  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Commimity  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona  (including  the  San 
Xavier  District  of  the  Tohono  O'odham 
Nation  of  Arizona),  and  Zuni  Tribe  of 
the  Zuni  Reservation,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  hiunan  remains  and 
associated  funerary  objects  should 
contact  Jon  Czaplicki  or  Bruce  Ellis, 
Bureau  of  Reclamation.  Phoenix  Area 
Office,  P.O.  Box  81169,  Phoenix,  AZ 
85069-1169,  telephone  (602)  216-3862, 
before  December  31,  2003.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Ak  Chin  Indian 
Community  of  the  Ak  Chin  Indian 
Reservation,  Arizona;  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  Hopi  Tribe  of 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona  (including  the  San 
Xavier  District  of  the  Tohono  O'odham 
Nation  of  Arizona);  and  Zimi  Tribe  of 
the  Zuni  Reservation,  New  Mexico  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Biu«au  of  Reclamation,  Lower 
Colorado  Region,  Phoenix  Area  Office  is 
responsible  for  notifying  the  Ak  Chin 
Indian  Community  of  the  Ak  Chin 
Indian  Reservation,  Arizona; 
Chemehuevi  Indian  Tribe  of  the 
Chemehuevi  Reservation,  California; 
Cocopah  Tribe  of  Arizona;  Colorado 
River  Indian  Tribes  of  the  Colorado 
Indian  Reservation,  Arizona  and 
California;  Fort  McDowell  Yavapai 
Nation,  Arizona;  Fort  Mojave  Indian 
Tribe  of  Arizona,  California  &  Nevada; 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  Hopi 
Tribe  of  Arizona;  Pasqua  Yaqui  Tribe  of 
Arizona;  Quechan  Tribe  of  the  Fort 
Yuma  Indian  Reservation,  Cahfomia  & 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Commimity  of  the  Salt  River    ' 
Reservation,  Arizona;  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona  (including  the  San 
Xavier  District  of  the  Tohono  O'odham 
Nation  of  Arizona);  Tonto  Apache  Tribe 
of  Arizona;  White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation, 
Arizona;  Yavapai-Apache  Nation  of  the 
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Camp  Verde  Iiuiian  Reservation, 
Arizona;  Yavapai-Prescstt  Tribe  of  tbe 
Yavapai  Reservation,  Arizona;  and  Zuni 
Tribe  of  the  Zuni  Reservation,  New 
Mexico  that  this  notice  has  been 
published. 

Dated:  October  27,  2003. 
Joim  Rofabins, 

Assistant  Director.  Cultural  Resources. 

[FR  Doc.  03-29770  Filed  11-28-03;  8:45  am] 

■LUNQ  COM  4310-60-3 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Nams:  Kanaaa  State  HIatorical  Society, 
Topelia,KS 

AQENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  Native  American  Graves  Protection 
and  Repatriation  Act  (NAGPRA) 
regulations,  43  CFRlO.8  [f],  of  the  intent 
to  repatriate  five  cultural  items  in  the 
possession  of  the  Kansas  State  Historical 
Society,  Topeka,  KS,  that  meet  the 
definition  of  "objects  of  cultural 
patrimony"  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is~not  responsible 
for  the  determinations  within  this 
notice. 

The  five  aUtural  items  are  a  medicine 
outfit,  a  ceremonial  sash,  a  set  of 
feathers  in  a  feather  case,  a  set  of 
wampum  beads,  and  a  medicine  love 
charm.  All  of  these  items  were 
purchased  by  the  Kansas  State 
Historical  Society  in  1956  from  the 
Logan  Museum  of  Anthropology,  Beloit 
College,  Beloit,  WI. 

The  medicine  outfit  consists  of  a 
small  metal  can  surroiuided  by  a  thong 
from  which  hang  four  large  claws 
separated  by  brass  beads.  The  upper 
portion  of  the  can  is  covered  with  a 
piece  of  dark  blue  cotton  cloth.  The 
letter  of  transfer  from  the  Logan 
Museum  of  Anthropology  identified  the 
item  as  a  "Sac  and  Fox  medicine  outfit." 

The  ceremonial  sash  is  a  woven  band 
1.5  m  long  and  18  cm  wide  made  of 
multicolored  wool  yam.  It  has  a 
lightning  design  that  was  identified  by 
Sac  &  Fox  Nation  of  Missouri  in  Kansas 
and  Nebraska,  Sac  &  Fox  Nation  of 
Oklahoma,  and  Sac  &  Fox  Tribe  of  the 


Mississnpi  in  Iowa  representatives  as 
associat  )d  with  upper-level  or  leading 
clans  of  the  Sac  and  Fox  tribes.  The 
letter  ofjtruisfer  fit>m  the  Logan 
Museunk  of  Anthropology  identified  the 
item  as  a  "Sac  and  Fox  sash." 

The  feathers  and  feather  case  consist 
of  a  set  ef  turkey  feathers  contained 
within  two  hollow  sections  of  wood 
with  roiinded  ends  that  slide  together  to 
form  a  ckse  45  cm  long  and  13  cm  wide. 
The  letter  of  transfer  from  the  Logan 
Museiun  of  Anthropology  identified  the 
item  as  a  "Sac  and  Fox  feather  case." 

The  ^ampum  beads  consist  of  a  set  of 
black  anjd  white  tubular  glass  beads 
strung  op  three  looped  strands  of  cotton 
cord  approximately  1.0  m  long  tied  with 
a  thong  iit  one  end.  The  letter  of  transfer 
from  the  Logan  Museum  of 
Anthrooology  identified  the  item  as 
"Sac  ani  Fox  wompum  [sic]." 

The  niedicine  love  charm  consists  of 
a  strand  of  glass  beads  of  mixed  colors 
and  sizep  strung  on  a  thong  with  a  small 
brass  thimble  at  one  end  canying  four 
orange-  fnd  tan-colored  satin  ribbons, 
decompiled  by  a  small  cotton  bag 
bearing  a  red  and  black-pattern  design 
tied  witk^a  leather  thong.  The  letter  of 
transfer  from  the  Logan  Museum  of 
Anthropology  identifies  the  item  as  a 
"Sac  ani  Fox  medicine  love  charm." 

On  several  occasions  beginning  in 
1997,  representatives  of  the  Sac  &  Fox 
Nation  df  Missouri  in  Kansas  and 
Nebraska,  the  Sac  &  Fox  Nation  of 
Oklahoiiia,  and  the  Sac  &  Fox  Tribe  of 
the  Mis^ssippi  in  Iowa  visited  the 
Kansas  ^tate  Historical  Society  to 
examine  the  society's  collections  as  part 
of  the  NAGPRA  consultation  process. 
Ehiring  tpe  visits,  the  representatives 
identified  the  cultural  items  described 
above  aa  objects  of  cultural  patrimony 
having  Ongoing  historical,  traditional, 
and  cultliral  importance  to  the  Sac  and 
Fox  tribes  as  a  whole,  and  stated  that 
they  considered  the  items  to  be  of  such 
central  importance  that  the  items  could 
not  have  been  legitimately  alienated, 
appropriated,  or  conveyed  by  any 
individual.  In  a  letter  to  the  Kansas 
State  Historical  Society  dated  October 
17,  2002,  the  three  tribes  provided 
formal  indication  of  their  wish  to  jointly 
claim  thpse  items  as  objects  of  cultural 
patrimony,  and  for  those  items  to  be 
repatriated  to  the  Sac  and  Fox  Tribe  of 
the  Mississippi  in  Iowa. 

Officials  of^e  Kansas  State  Historical 
Society  nave  determined  that,  piu'suant 
to  25  U.$.C.  3001  (3)(D),  the  cultural 
items  h^e  ongoing  historical, 
traditioi  al,  or  cultural  importance 
central  1 3  the  Native  American  group  or 
cultm-e  Itself,  rather  than  property 
owned  by  an  individual.  Officials  of  the 
Kansas  1  Itate  Historical  Society  also 


have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  cultxu-al 
items  end  the  Sac  &  Fox  Nation  of 
Missouri  in  Kansas  and  Nebraska,  the 
Sac  &  Fox  Nation  of  Oklahoma,  and  the 
Sac  &  Fox  Tribe  of  the  Mississippi  in 
Iowa. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  objects  of  cultiural 
patrimony  should  contact  Randall  M. 
Thies,  Kansas  State  Historical  Society, 
6425  SW  Sixth  Avenue,  Topeka,  KS 
66615-1099,  telephone  (785)  272-8681, 
extension  267,  before  December  31, 
2003.  Repatriation  of  the  objects  of 
cultural  patrimony  to  the  Sac  &  Fox 
Tribe  of  the  Mississippi  in  Iowa  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Kansas  State  Historical  Society  is 
responsible  for  notifying  the  Sac  &  Fox 
Nation  of  Missouri  in  Kansas  and 
Nebraska,  the  Sac  &  Fox  Nation  of 
Oklahoma,  and  the  Sac  &  Fox  Tribe  of 
the  Mississippi  in  Iowa  that  this  notice 
has  been  published. 

Dated:  September  17,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
IFR  Doc.  03-29774  Filed  11-28-03;  8:45  am] 
BILUNG  CODE  4310-60-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion: 
Longyear  Muaeum  of  Anthropology, 
Colgate  Univerafty,  Hamilton,  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native.  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  Longyear  Museum 
of  Anthropology,  Colgate  University, 
Hamilton,  NY.  The  hiunan  remains  and 
associated  funerary  objects  were 
removed  from  Madison  and  Oneida 
Comities  ^  NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
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responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  himian 
remains  was  made  by  Longyear  Museum 
of  Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Oneida  Nation  of  New  York. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Buyea  site  (Ond-13),  Smithfield, 
Madison  County,  NY,  by  Herbert 
Bigford,  Sr.  In  1959,  the  Longyear 
Museum  of  Anthropology  purchased  the 
human  remains.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present.  • 

Occupation  of  the  Buyea  site  is  dated 
to  approximately  A.D.  1450. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Diable  site  (Msv-2),  Stockbridge, 
Madison  County,  NY,  by  Herbert 
Bigford,  Sr.  In  1959,  die  Longyear 
Museum  of  Anthropology  piut:hased  the 
human  remains.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Occupation  of  the  Diable  site  is  dated 
to  approximately  A.D.  1550-1570. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Diable  site  (Msv-2),  Stockbridge, 
Madison  County,  NY,  by  Walter 
Bennett.  In  1965,  Mr.  Bennett  donated 
the  human  remains  to  the  Longyear 
Museum  of  Anthropology.  No  laiown 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Marshall  site  {Msv-7),  Stockbridge, 
Madison  County,  NY,  by  Herbert 
Bigford,  Sr.  In  1959,  the  Longyear " 
Museum  of  Anthropology  purchased  the 
hiunan  remains.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Occupation  of  the  Marshall  site  is 
dated  to  approximately  A.D.  1630-1650. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Quany  site  (Msv-4),  Stockbridge, 
Madison  County,  NY,  by  Herbert 
Bigford,  Sr.  In  1959,  the  Longyear 
Museum  of  Anthropology  purchased  the 
human  remains.  No  known  individual 
was  identified.  The  eight  associated 
funerary  objects  are  one  lot  of  perforated 
canine  teeth,  one  paint  pouch,  one  lot 
of  wampum  beads,  iron  scissors,  one 
iron  knife,  one  iron  axe,  one  lot  of 
pottery  sherds,  and  one  clam  shell. 

Occupation  of  the  Quarry  site  is  dated 
to  approximately  A.D.  1640-1650. 
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At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  removed  from  the 
Thurston  site  (Msv-1),  Stockbridge, 
Madison  Coimty,  NY,  by  Theodore 
Whitney.  In  1980,  Mr.  Whitney  donated 
the  human  remains  to  the  Longyear 
Museum  of  Anthropology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Occupation  of  the  Thurston  site  is 
dated  to  approximately  A.D.  1625-1637. 

At  an  unknown  date,  human  remains 
representing  a  minimiun  of  one 
individual  were  removed  fit)m  the  Lanz- 
Hogan  site  (Ond-2),  Vernon,  Oneida 
County,  NY,  by  Herbert  Bigford,  Sr.  In 
1959,  the  Longyear  Museum  of 
Anthropology  purchased  the  human 
remains.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Occupation  of  the  Lanz-Hogan  site  is 
dated  to  approximately  A.D.  1720-1750. 

The  sites  from  which  the  human 
remains  and  associated  funerarv  objects 
were  removed  are  located  in  the 
aboriginal  territoiy  of  the  Oneida 
froquois,  and  the  dates  of  occupation 
correspond  to  a  time  when  the  Oneida 
froquois  are  known,  from  historical 
soiures,  to  have  occupied  the  region. 
Consultation  with  representatives  of  the 
Oneida  Nation  of  New  York  confirmed 
cultural  affiliation  of  the  human 
remains  and  associated  funerary  objects 
with  the  Oneida  froquois,  who  are 
ancestral  to  the  Oneida  Nation  of  New 
York. 

Officials  of  the  Longyear  Museum  of 
Anthropology  have  determined  that, 
piu-suant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  seven 
individuals  of  Native  American 
ancestry.  Officials  of  the  Longyear 
Museum  of  Anthropology  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A),  the  eight  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Longyear  Museum  of  Anthropology 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Oneida  Indian  Nation  of  New  York. 

The  human  remains  and  associated 
funerary  objects  were  repatriated  to 
NAGPRA  representatives  of  the  Oneida 
Nation  of  New  York  on  June  26, 1995, 
and  January  9,  2002.  Representatives  of 
any  other  Indian  tribe  that  wishes  to 
comment  on  this  repatriation  should 


contact  Dr.  Jordan  Kerber,  Curator  of 
Collections,  Longyear  Museum  of 
Anthropology,  Department  of  Sociology 
and  Anthropology,  Colgate  University, 
Hamilton,  NY  13346,  telephone  (315) 
228-7559. 

The  Longyear  Museiun  of 
Anthropology  is  responsible  for 
notifying  the  Oneida  Nation  of  New 
York  and  the  Oneida  Tribe  of  Indians  of 
Wisconsin  that  this  notice  has  been     . 
published. 

Dated:  October  1.  2003. 
Icdin  Robbins, 

Assistant  Director,  Cultural  Resources. 

IFR  Doc.  03-29772  Filed  11-2&-03;  8:45  am] 

BUJN6  CODE  4310-SO-S 


DEPARTMENT  OF  THE  INTERIOR 

Natlonai  Park  Service 

Notice  of  Inventory  Completion: 
Minnesota  Indian  Affairs  Council, 
Bemidii,  MN,  and  U.S.  Depwtment  of 
Agricutture,  Forest  Service,  Chippewa 
National  Forest,  Cass  Lake,  MN 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
•Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Minnesota'  Indian  Affairs  Council, 
Bemidji,  MN,  and  in  the  control  of  the 
U.S.  Department  of  Agriculture,  Forest 
Service,  Chippewa  National  Forest,  Cass 
Lake.  MN. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  luder  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  a^  ncy  that  has 
control  of  the  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Minnesota  Indian 
Affairs  Council  professional  staff  in 
consultation  with  representatives  of  the 
Leech  Lake  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota. 

In  1988,  himian  remains  representing 
one  individual  were  sent  anonymously 
to  the  University  of  Minnesota.  A  note 
in  the  box  indicated  that  the  human 
remains  were  collected  bom.  the  area  of 
"Winnie  Dam."  The  Winnibigoshish 
Lake  Dam,  also  known  as  Winnie  Dam, 
is  located  in  the  Chippewa  National 
Forest  in  Itasca  County,  MN.  No  known 
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individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  human  remains  from 
Winnibigoshish  Dam  are  believed  to 
have  been  sent  to  the  University  of  - 
Minnesota  by  Mr.  B.  Marshall,  a  private 
collector.  In  1986,.  Mr.  Marshall  donated 
fo  the  Minnesota  Indian  Affairs  Council 
the  remains  of  four  individuals  that  he 
had  recovered  in  an  area  adjacent  to 
Winnibigoshish  Dam  between  1965  and 
1968.  At  the  time  of  the  donation,  Mr. 
Marshall  said  that  he  believed  that  the 
remains  of  the  four  individuals  dated  to 
the  historic  period  based  on  the  artifacts 
found  with  them.  The  remains  of  the 
four  individuals  were  reburied  in  1987. 
The  human  remains  sent  to  the 
University  of  Miimesota  in  1988  are  also 
believed  to  date  to  the  historic  period. 

Archeological  and  historical  evidence 
indicates  that  during  the  historic  period 
the  area  around  Winnibigoshish  Dam 
was  occupied  by  ancestors  of  the 
present-day  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota. 

Officials  of  the  Minnesota  Indians 
Affairs  Council  and  Chippewa  National 
Forest  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (9-10),  the  human 
remains  described  above  represent  the 
physical  remains  of  one  individual  of 
Native  American  ancestry.  Officials  of 
the  Minnesota  Indian  Affairs  Council 
and  Chippewa  National  Forest  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and  the  Leech 
Lake  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Joseph  Day,  Minnesota 
Indian  Affairs  Coimcil,  3801  Bemidji 
Avenue,  Bemidji,  MN  56601,  telephone 
(218)  755-3825,  before  December  31, 
2003.  Repatriation  of  the  human 
remains  to  the  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Minnesota  Indian  Affairs  Coimcil 
is  responsible  for  notifying  the  Leech 
Lake  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota  that  this  notice  has 
been  published. 

Dated:  September  23,  2003. 
John  Rabbins, 

Assistant  Director.  Cultural  Resources. 

[FR  Doa  03-29771  Filed  11-28-03;  8:45  am] 

BIUJNG  CODE  431 0-SO-S 


DEPARtMEffT  OF  THE  INTERIOR 

Natfofwl  Park  Service 

Notice  df  Inventory  Completion:  U.S. 
Department  of  Defense,  Department  of 
the  Navy,  Coastal  Systems  Station, 
Dahlgreii  Division,  Naval  Surface 
Warfare  Center,  Panama  City,  FL 


AGENCY: 

ACTION: 


National  Park  Service,  Interior. 
Jotice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protectic  n  and  Repatriation  Act 
(NAGPR  \),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  go  itrol  of  the  U.S.  Department  of 
Defense,  Department  of  the  Navy, 
Coastal  i  ystems  Station,  Dahlgren 
Division  Naval  Surface  Warfare  Center, 
Panama  fcity,  FL  (CSS  Panama  City). 
The  hun  an  remains  and  cultm-al  items 
were  ren  oved  from  the  Sowell  Mound 
site  (8B"V  3),  Panama  City,  Bay  County, 
FL. 

This  n  )tice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsi  )ilities  under  NAGPRA,  25 
U.S.C.  3(03  (d)(3).  The  determinations 
within  tl  is  notice  are  the  sole 
responsi  )ility  of  the  museum, 
institutic  n,  or  Federal  agency  that  has 
control  c  f  the  Native  American  hiunan 
remains  md  associated  funerary  objects. 
The  Nati  Dual  Park  Service  is  not 
responsible  for  tEe  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remainstvas  made  by  the  professional 
staff  of  B^ckington  and  Associates,  Inc., 
xmder  cotitract  to  CSS  Panama  City  in 
consultation  with  representatives  of  the 
Absentei-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Alabama-Coushatta  Tribes  of 
Texas;  Ajabama-Quassarte  Tribal  Town, 
OkIahon|a;  Chickasaw  Nation, 
Oklahonia;  Choctaw  Nation  of 
Oklahonia;  Eastern  Shawnee  Tribe  of 
Oklahonta;  Jena  Band  of  Choctaw 
Indians,  ^uisiana;  Kialegee  Tribal 
Town,  O  dahoma;  Miccosukee  Tribe  of 
Indians  <  f  Florida;  Mississippi  Band  of 
Choctaw  Indians,  Mississippi;  Muscogee 
(Creek)  Nation,  Oklahoma;  Poarch  Band 
of  Creek  Indians  of  Alabama;  Seminole 
Nation  of' Oklahoma;  Seminole  Tribe  of 
Florida,  pania.  Big  Cypress,  Brighton, 
Hollywood  &Tampa  Reservations; 
Shawne€  Tribe,  Oklahoma; 
Thlopthlacco  Tribal  Town.  Oklahoma; 
and  Unit  3d  Keetoowah  Band  of 
Cheroke<  Indians  in  Oklahoma. 

During  the  1950s  and  in  1969  and 
1970,  hu  nan  remains  representing  a 
minimui  i  of  171  individuals  were 
removed  from  the  Sowell  Mound  site  in 


Bay  County,  FL.  The  Department  of  the 
Navy  acquired  the  373-acre  tract  on 
which  the  SoweU  Mound  site  is  located 
in  1942  for  use  as  a  Naval  Section  Base. 
CSS  Panama  City  gave  permission  to 
Lamar  Gammon  and  a  group  of  amateur 
archeologists  to  conduct  excavations  at 
the  Sowell  Mound  site  throughout  the 
1950s,  during  which  time  an 
undetermined  number  of  human 
remains  were  removed  fitjm  a  10-foot 
square  excavation.  According  to  an 
agreement  between  CSS  Panama  City 
and  Florida  State  University,  the 
university  curated  the  hmnan  remains 
and-artifacts  removed  by  Mr.  Gammon. 
In  1969  and  1970,  CSS  Panama  City 
gave  permission  to  Florida  State 
University  to  conduct  field  school 
excavations  at  the  Sowell  Mound  site. 
Due  to  poor  record  keeping,  no  accurate 
coimts  are  available  of  the  number  of 
human  remains  or  artifacts  recovered 
dining  the  university's  excavations. 
According  to  an  agreement  between  CSS 
Panama  City  and  Florida  State     . 
University,  the  university  curated  the 
human  remains  and  artifacts  removed 
by  the  university.  At  the  request  of  CSS 
Panama  City,  in  2000  Florida  State 
University  turned  over  the  human 
skeletal  remains  and  artifacts  from  Mr. 
Gammon's  and  the  university's 
excavations  to  Brockington  and 
Associates,  Inc.,  for  curatorial  •    ' 
preparation  and  NAGPRA 
documentation.  No  known  individuals 
were  identified.  The  3,098  associated 
funerary  objects  are  3,057  ceramic 
fragments,  3  ground  stone  tools,  36  shell 
beads,  and  2  lithics. 

Based  on  mortuary  treatment  of  the 
human  remains,  the  style  and  date  of 
the  associated  funerary  objects,  and 
radiocarbon  dates  from  the  Sowell 
Mound  site,  the  human  remains  were 
determined  to  be  Native  American.  The 
human  remains  and  funerary  objects 
from  the  Sowell  Mound  site  might  share 
a  cultural  relationship  with  any 
Muscogee-speaking  people,  because 
Muscogee-speaking  people  occupied  the 
area  during  the  time  period  to  which  the 
site  is  dated,  approximately  A.D.  100- 
1300.  Modem  descendants  of  Muscogee- 
speaking  people  are  the  Absentee- 
Shawnee  Tribe  of  Indians  of  Oklahoma; 
Alabama-Coushatta  Tribes  of  Texas; 
Alabama-Queissarte  Tribal  Town, 
Oklahoma;  Chickasaw  Nation, 
Oklahoma;  Choctaw  Nation  of 
Oklahoma;  Eastern  Shawnee  Tribe  of 
Oklahoma;  Jena  Band  of  Choctaw 
Indians,  Louisiana;  Kialegee  Tribal 
Town,  Oklahoma;  Miccosukee  Tribe  of 
Indians  of  Florida;  Mississippi  Band  of 
Choctaw  Indians,  Mississippi;  Muscogee 
(Creek)  Nation,  Oklahoma;  Poarch  Band 
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of  Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida.  Dania,  Big  Cj^ress.  Brighton, 
Hollywood  &  Tampa  Reservations; 
Shawnee  Tribe,  Oklahoma;  and 
Thlopthlocco  Tribal  Town,  Oklahoma. 
The  archival  and  archeological 
evidence,  however,  indicate  that  the 
hiunan  remains  and  associated  funerary 
objects  are  cultiirally  affiliated  with  the 
Mississippi  Band  of  Choctaw  Indians, 
Mississippi.  Determination  of  cultural 
affiliation  was  based  on  a  variety  of 
t5rpes  of  evidence  including  linguistics, 
historic  maps,  continuity  of  pottery 
traditions,  and  tribal  oral  tradition.  CSS 
Panama  City  and  Brockington  and 
Associates,  Inc.,  consiilted  with  the 
Indian  tribes  listed  above  regarding 
repatriation  of  the  human  remains  and 
associated  funerary  objects  from  the 
Sowell  Mound  site.  All  of  the  Indian 
tribes  have  agreed  that  the  Mississippi 
Band  of  Choctaw  Indians,  Mississippi 
are  the  culturally  affiliated  Indian  tribe 
and  the  Indian  tribe  that  will  serve  as 
the  representative  Indian  tribe  for 
repatriation. 

Officials  of  CSS  Panama  City  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  171  individuals  of  Native 
American  ancestry.  Officials  of  CSS 
Panama  City  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the 
3,098  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  hiunan  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  ceremony.  Lastly,  officials 
of  CSS  Panama  City  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  hiunan 
remains  and  associated  funerary  objects 
and  the  Mississippi  Band  of  Choctaw 
Indians,  Mississippi. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Jim  Sartain,  Ciiltural  and 
Natiiral  Resources  Manager,  Naval 
Surface  Warfare  Center,  Dahlgren   ' 
Division,  Coastal  Systems  Station  Code 
WPE,  6703  West  Highway  98,  Panama 
City,  FL  32407-7001,  telephone  (850) 
235-5739,  before  December  31,  2003. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Mississippi  Band  of  Choctaw  Indians, 
Mississippi  may  proceed  after  that  date 
if  no  additional  claimants  come 
forward. 

CSS  Panama  City  is  responsible  for 
notifying  the  Absentee-Shawnee  Tribe 
of  Indians  of  Oklahoma;  Alabama- 


Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town;  Oklahoma; 
Chickasaw  Nation,  Oklahoma;  Choctaw 
Nation  of  Oklahoma;  Eastern  Shawnee 
Tribe  of  Oklahoma;  Jena  Band  of 
Choctaw  Indians,  Louisiana;  Kialegee 
Tribal  Town,  Oklahoma;  Miccosukee 
Tribe  of  Indians  of  Florida;  Mississippi 
Band  of  Choctaw  Indians,  Mississippi; 
Muscogee  (Creek)  Nation,  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama:  Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida, 
Dania,  Big  Cjrpress,  Brighton, 
Hollywood  &  Tampa  Reservations; 
Shawnee  Tribe,  Oklahoma; 
Thlopthlocco  Tribal  Town,  Oklahoma; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  in  Oklahoma  that  this 
notice  has  been  published. 

Dated:  September  29,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 

[FR  Doc.  03-29777  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
University  of  Net>raslca  State  Museum, 
University  of  Netnaska-Llncoln, 
Lincoln,  NE 

agency:  National  Park  Service,  Interior. 
ACnON:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
University  of  Nebraska  State  Museum, 
University  of  Nebraska-Lincoln,  Lincoln 
NE.  The  human  remains  were  removed 
from  Sand  Creek,  Kiowa  Coimty,  CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American~human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Nebraska  State  Museimi  professional 
staff  in  consultation  with 
representatives  of  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma,  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Reservation,  and  Arapaho 
Tribe  of  the  Wind  River  Reservation. 


At  an  unknown  date,  human  remains 
representing  a  minimiiTn  of  one 
individual  were  removed  from  the  area 
of  Sand  Creek,  Kiowa  County,  CO.  In 
1927,  a  fragment  of  a  human  cranium 
was  donated  to  the  University  of 
Nebraska  State  Museum  by  Mrs.  J.B. 
Wright  of  Lincoln,  NE.  A  label  on  the 
cranium  fragment  states  "part  of 
Indian's  sktill  killed  in  fight  wi^  Col. 
Shivington  [sic]  at  Sand  Creek  Col  in 
1868."  No  Imown  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Consultation  with  representatives  of 
the  Cheyenne- Arapaho  Tribes  of 
Oklahoma,  Northern  Cheyenne  Tribe  of 
the  Northern  Cheyenne  Reservation,  and 
Arapaho  Tribe  of  the  Wind  River 
Reservation  indicates  that  persons 
affiliated  with  these  tribes  were  slain  at 
Sand  Creek,  CO,  on  November  29, 1864. 
when  Col.  John  Chivington  led  a 
regiment  of  the  Colorado  Volunteers  in 
an  attack  on  the  Sand  Creek  Indian 
Reservation.  Based  on  geographic  and 
historical  information  provided  by  tribal 
representatives  during  consultation  and 
the  information  on  the  label  associated 
with  the  remains,  officials  of  the 
University  of  Nebraska  State  Museum 
have  determined  that  the  human 
remains  are  those  of  a  Native  American 
killed  in  the  Sand  Creek  Massacre  at 
Sand  Creek,  CO,  in  1864. 

Officials  of  the  University  of  Nebraska 
State  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
htunan  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  University  of  Nebraska 
State  Museum  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Cheyenne- Arapaho 
Tribes  of  Oklahoma,  Northern  Cheyenne 
Tribe  of  the  Northern  Cheyenne 
Reservation,  and  Arapaho  Tribe  of  the 
Wind  River  Reservation. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cultiirally 
affiliated  with  these  human  remains 
should  contact  Priscilla  Grew,  NAGPRA 
Coordinator,  University  of  Nebraska- 
Lincoln,  301  Bessey  Hall,  Lincoln,  NE 
68588-0381,  telephone <402)  472-7854. 
before  December  31,  2003.  Repatriation 
of  the  himaan  remains  to  the  Cheyenne- 
Arapaho  Tribes  of  Oklahoma,  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Reservation,  and  Arapaho 
Tribe  of  the  Wind  River  Reservation 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  University  of  Nebraska-Lincoln  is 
responsible  for  notifying  the  Cheyenne- 
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Aiapaho  Tribes  of  Oklahoma,  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Reservation,  and  Arapaho 
Tribe  of  the  Wind  River  Reservation  that 
this  notice  has  been  published. 

Dated:  September  17.  2003. 
lohn  Robbins, 

Assistant  Director,  Cultural  R»sources. 
IFR  Doc.  03-29778  Filed  11-28-03;  8:45  am] 

njJNG  CODE  4310-SO-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Completion  of  Inventory  of 
Native  American  Human  Remains  and 
Aasociatad  Funerary  OI>iects  from 
Washington  Cocinty,  RlMxle  island,  in 
ttie  Possession  of  ttie  Peabody 
Museum  of  Archaeology  and 
Ethnology;  Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice;  correction. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibihty  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  corrects  the  number  of 
associated  funerary  objects  reported  in  a 
notice  of  inventory  completion 
published  in  the  Federal  Register  on 
May  7, 1993  (FR  Doc.  93-10848,  page 
27309).  A  review  of  museum  records 
resulted  in  the  identification  of  three 
additional  associated  funerary  objects 
from  Ninigret  Burial  Hill,  also  called  the 
Indian  Burial  Hill,  in  Charlestown,  RI. 

Paragraph  4  of  the  May  7, 1993,  notice 
is  corrected  by  substituting  the 
following  paragraph: 

From  the  first  grave  came  an  adult 
female  human  cranium  (PM  23-6-10/ 
90374/471),  a  silver  chain  in  two  pieces, 
two  fragments  of  brass  soles  and  one 
leather  sole,  fragments  of  kettle  bales, 
the  remnant  of  a  knife,  two  circle  pins, 
one  oval-shaped  metal  ring,  a  fragment 
of  glass,  a  hollow  glass  stem  containing 
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liquid,  aisilver  or  pewter  vessel  with 
handles  knd  a  link  chain,  a  corroded 
brass  container  (PM  23-6-10/94193- 
94200),  and  three  silver  brooches.  From 
the  secoad  grave  came  an  adult  male 
human  fimur  (PM  23-6-10/60375). 
There  are  no  associated  funerary  objects 
with  the  femur. 

Paragriph  7  of  the  May  7, 1903,  notice 
is  correc  ed  by  substituting  the 
followin ;  three  paragraphs: 

Officii  Is  of  the  Peabody  Museum  of 
Archaeo  ogy  and  Ethnology  have 
determii  ed  that  pursuant  to  25  U.S.C. 
3001  (9- 10),  the  human  remains 
describei  I  above  represent  the  physical 
remains  )f  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  jMuseum  of  Archaeology  and 
Ethnolooyr  also  have  determined  that 
pursuanTto  25  U.S.C.  3001  (3)(A),  the  24 
objects  d  ascribed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  ind:  vidual  human  remains  at  the 
time  of  d  9ath  or  later  as  part  of  the  death 
rite  or  ce  remony.  Lastly,  officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnolog  y  have  determined  that, 
pxirsuanl  to  25  U.S.C.  3001  (2),  there  is 
a  relatioi  ship  of  shared  group  identity 
that  can  )e  reasonably  traced  between     - 
the  hum)  in  remains  and  associated 
funerary  objects  and  the  Narragansett 
Indian  Ti  ibe  of  Rhode  Island. 

Repres  entatives  of  any  other  Indian 
tribe  thai  believes  itself  to  be  culturally 
affiliated  with  the  hiunan  remains  and 
associate  d  funerary  objects  should 
contact  F  atricia  Capone,  Repatriation 
Coordini  tor,  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
Universi^,  11  Divinity  Avenue, 
Cambrid;  ;e,  MA  02138,  telephone  (617) 
496-370  :,  before  December  31,  2003. 
Repatrial  ion  of  the  human  remains  and 
associate  d  funerary  objects  to  the 
Narragaiisett  Indian  Tribe  of  Rhode 
Island  miy  begin  after  that  date  if  no 
additional  claimants  come  forward. 


The  Paabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Narragansett  Indian  Tribe 
of  Rhode  Island  that  this  notice  has  been 
publishe  1. 

Dated:  ( ictober  27,  2003. 
Jolu  RobI  ins. 

Assistant,  director.  Cultural  Resources. 
[FR  Doc.  C  3-29767  Filed  11-28-03;  8:45  am) 

BILLING  COfE  4310-50-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Peabody  Muaeum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Camliridge,  MA 

AGENCY:  National  Park  Service,  Interior. 
ACTKM:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.8  (f),  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  hM,  that  meet 
the  definition  of  unassociated  funerary 
objects  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museimi, 
institution,  or  Federal  agency  that  has 
control  of  the  cultiu^  items.  The 
National  Park  Seryice  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  three  cultural  items  are  two  brass 
tubes  and  one  string  of  shell  beads. 

The  two  brass  tubes  were  collected  by 
J.V.C.  Smith  in  1831  from  Fall  River, 
Bristol  County,  MA,  and  were  donated 
to  the  Peabody  Musemn  of  Archaeology 
and  Ethnology  by  F.  Kneeland  in  1886. 
Museum  documentation  indicates  that 
the  brass  tubes  were  recovered  from  a 
grave.  The  Peabody  Museum  of 
Archaeology  and  Ethnology  is  not  in 
possession  of  the  human  remains  from 
this  burial. 

The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  According  to  the  Peabody 
Museum  Annual  Report  of  1887,  the 
human  remains  from  this  grave  site 
were  wrapped  in  several  layers  of 
braided  or  woven  bark-cloth  with  an 
outer  layer  of  cedar  bark.  Woven  mats 
and  bark  were  commonly  used  in 
Wampanoag  burials  during  the  Late 
Woodland  period  and  later  (post-A.D.  . 
1000).  Sheet  brass  and  brass  objects 
were  European  trade  items,  and 
therefore  indicate  a  postcontact 
temporal  context. 

At  an  unknown  date,  a  string  of  shell 
beads  was  recovered  bom  a  grave  site  in 
Bridgewater,  Plymouth  County,  MA. 
The  string  of  shell  beads  was  donated  to 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  in  1899  by  H.W.  Hatch. 
The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  not  in  possession  of 
the  hiunan  reanains  from  this  burial. 
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The  intennent  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  According  to  museum 
docimientation,  the  shell  beads  ware 
found  with  "porcelain  beads,"  which 
are  not  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
True  porcelain  beads  do  not  appear  in 
historic  contexts  until  the  19th  century, 
although  beads  made  from  money  cowry 
shell  (C.  moneta)  were  called 
"porcelain,"  and  were  imported  and 
traded  by  Europeans  before  this  time. 
Even  if  these  beads  are  of  white  glass 
rather  than  shell,  glass  beads  were 
introduced  by  Europeans  as  trade  items 
in  the  17th  century,  and  would  also 
support  a  postcontact  date. 

Oral  tradition  and  historical 
docimientation  indicate  that  Fall  River 
and  Bridgewater,  MA,  are  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
Indian  tribe  and  groups  that  are  most 
closely  affiliated  with  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  Tribe  (a  nonfederally  recognized 
Indian  group). 

Officials  of  the  Peabody  Museimi  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(B),  the  cultural  items  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  unassociated  funerary  objects  and 
the  Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  and  that 
there  is  a  cultural  relationship  between 
the  imassociated  funerary  objects  and 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group) 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  unassociated  funerary 
objects  should  contact  Patricia  Capone, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
496-3702,  before  December  31,  2003. 
Repatriation  of  the  unassociated 


funerary  objects  to  the  Wampanoag 
Repatriation  Confederation  on  behalf  of 
the  Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group)  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Wampanoag  Repatriation 
Confederation,  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group)  that  this  notice  has  been 
published. 

Dated:  October  27,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 

[FR  Doc.  03-29769  Filed  11-28-03;  8:45  amj 

BILUNG  CODE  4310-M-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Peat>ody  Museum  of  Archaeology  and 
Ethnology,  Harvard  Univ««ity, 
Cambridge,  MA  " 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA.  The  hvunan  remains 
were  removed  from  Apache  County,  AZ. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinaUons 
within  this  notice  are  the  sole 
responsibility  of  the  museiun, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  himian 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Hopi  Tribe  of 
Arizona;  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah;  Pueblo  of  Acoma,  New 


Mexico;  and  Pueblo  of  Laguna,  New 
Mexico. 

In  1884,  human  remains  representing 
one  individual  were  removed  from  Fort 
Defiance,  Apache  County,  AZ,  by  E>r. 
Sampson.  The  human  remains  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  the  same 
year.  Museiun  documentation  describes 
the  human  remains  as  "Navajo?".  No 
known  individual  was  identified.  No 
funerary  objects  are  present. 

In  1903,  human  remains  representing 
a  minimum  of  three  individuals  were 
removed  from  Massacre  Cave,  Canyon 
del  Muerto.  Apache  Coimty,  AZ,  by 
Stewart  Cullin  on  behalf  of  the  Brooklyn 
Museum,  Brooklyn,  NY.  In  1938,  the 
human  remains  were  permanently 
loaned  to  the  Peabody  Museiun  of 
Archaeology  and  Ethnology.  Museum 
documentation  describes  the  human 
remains  as  probably  Navajo.  Massacre 
Cave  is  the  site  of  the  1805  massacre  of 
Navajo  people  by  Spanish  colonial 
military  forces.  Two  of  the  human 
remains  exhibit  gun  shot  wounds, 
which  indicate  a  postcontact  date 
consistent  with  the  1805  massacre.  No 
known  individuals  were  identified.  No 
funerary  objects  are  present. 

Cranial  morphology  indicates  that  the 
human  remains  from  Fort  Defiance  and 
Canyon  del  Muerto,  AZ,  are  four 
individuals  of  Navajo  ancestry. 

Although  the  lands  from  which  the 
human  remains  were  removed  are 
currently  under  the  jurisdiction  of  the 
U.S.  Department  of  Uie  Interior,  Bureau 
of  Indian  Affairs,  the  Peabody  Museum 
of  Archaeology  and  Ethnology  has 
possession  and  control  of  the  human 
remains  because  their  removal  from 
tribal  land  predates  the  permit 
requirements  established  by  the 
Antiquities  Act  of  1906. 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  four  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Navajo  Nation,  Arizona,  New 
Mexico  &  Utaih. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Patricia  Capone, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Avenue. 
Cambridge,  MA  02138,  telephone  (617) 
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496-3702,  before  December  31,  2003. 
Repatriation  of  the  human  remains  to 
the  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Hopi  Tribe  of  Arizona; 
Navajo-Nation,  Arizona,  New  Mexico  & 
Utah;  Pueblo  of  Acoma,  New  Mexico; 
and  Pueblo  of  Laguna,  New  Mexico  that 
this  notice  has  been  published. 

Dated:  September  24,  2003. 
John  RoUnns, 

AssistantlDuector,  Cultural  Resottrces. 

IFR  Doc.  03-29776  Filed  11-28-03;  8:45  amj 

MUMG  COaC  4310-SO-S 


IKTERNATIONAL  TRADE 
COMMISSION 

[kiv.  No.  337-TA-^n7] 

In  the  MaMer  Of  Certain  Universal 
Transmltlers  for  Garage  Door  Openers; 
Notiee  of  Commlaaion  Determination 
To  Affinn  initial  Detarmination  Denying 


agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  affirm 
the  presiding  administrative  law  judge's 
initial  determination  finding  subject 
mattrar  jurisdiction  and  denying 
temporary  relief  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Harrington,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3090.  Copies  of  the  Commission's 
order,  the  public  version  of  the 
administrative  law  judge's  (ALJ's)  initial 
determination  (ID)  on  temporary  relief, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 


this  matt  sr  can  be  obtained  by 
contactii  g  the  Commission's  TDD 
terminal»n  202-205-1810. 
SUPPLEMENTARY  MFORMATION:  The 
Commisi  ion  instituted  this  investigation 
on  Augu  !t  26,  2003,  based  on  a 
complaij  it  filed  by  The  Chamberlain 
Group,  L  \c.  ("Chamberlain")  of 
Elmhurst,  Illinois.  68  FR  51301  (August 
26,  2003].  The  complaint,  as 
supplemented,  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  impc  rtation  into  the  United  States, 
sale  for  i  nportation,  smd  sale  within  the 
United  S  tates  after  importation  of 
certain  u  oiversal  transmitters  for  garage 
door  ope  aers  by  reason  of  infringement 
of  claims  1-8  of  U.S.  Patent  No.  RE 
35,364  a]  id  claims  5-62  of  U.S.  Patent 
No.  RE  3  ^986,  and  violation  of  section 
1201(a)(;  )  of  the  Digital  Millenium 
Copyrigl  t  Act  ("DMCA"),  17  U.S.C. 
1201(a)(;  :).The  respondents  named  in 
the  coma laint  and  the  Conunission's 
notice  of  investigation  are  Skylink 
Technologies,  Inc.;  Capital  Prospect, 
Ltd.;  and  Philip  Tsui  (collectively, 
"respon«  ents"). 

At  the  same  time  that  the  Commission 
institute  1  the  investigation,  it 
provisioi  tally  accepted  Chamberlain's 
motion  i » temporary  relief  which 
accomps  nied  the  complaint  and  which 
was  bas€  d  on  the  allegation  that  there 
was  reason  to  believe  that  respondents 
were  in  Violation  of  section  337. 
Chambei  Iain's  motion  for  temporary 
relief  was  based  solely  on  raspondents' 
alleged  violation  of  section  1201(a)(2)  of 
the  DMdA. 

On  Se  )tember  3,  2003,  respondents 
filed  the  r  opposition  to  Chamberlain's 
motion  1  sr  temporary  relief.  In  that 
oppositi  m,  respondents  argued,  inter 
alia,  tha  the  Commission  does  not  have 
jurisdict  on  under  section  337  to 
considei  an  allegation  of  violation  of  the 
DMCA.  On  September  8,  2003,  the  ALJ 
invited  separate  briefing  of  this 
jurisdict  onal  issue. 

On  Se  Jtember  15,  2003,  the 
respond  snts  requested  leave  of  the  ALJ 
to  file  a :  notion  for  summary 
determii  lation  on  the  substantive 
question  of  whether  respondents  are  in 
violatioi  I  of  section  1201(a)(2)  of  the 
DMCA,  o  waive  the  temporary  relief 
hearing,  and  to  suspend  the  temporary 
relief  schedule.  Respondents  attached 
their  proposed  motion  for  summary 
determii  lation  to  their  request  for  leave. 
Respon(  ents  represented  that  if  their 
motion  or  summary  determination  were 
denied  I  y  the  ALJ,  and  if  the 
Commia  sion  agreed  with  such  denial, 
they  wo  dd  voluntarily  enter  into  a 
consent  order  stipulation  and  proposed 
consent  order  attached  as  an  exhibit  to 


their  request  for  leave.  All  parties 
supported  respondents'  request  for  leave 
and,  on  September  17,  2003,  the  ALJ 
granted  that  request  in  Order  No.  6, 
treating  the  attached  motion  for 
summary  determination  as  filed,  setting 
a  briefing  schedule,  and  staying  the 
temporary  relief  preceding  schedule. 

On  October  2, 2003,  a  non-party. 
Consumers  Union,  filed  a  motion  for 
leave  to  file  a  submission  in  support  of 
respondents'  motion  ior  summary 
determination,  including  its  proposed 
submission  with  its  motion  for  leave. 
Chamberlain  opposed  the  motion; 
respondents  and  the  Commission 
investigative  attorney  did  not  oppose 
the  motion.  On  October  15,  2003,  the 
ALJ  granted  Consumers  Union's  motion 
for  leave  in  Order  No.  8  and  treated  its 
submission  as  filed. 

On  October  10,  2003,  Chamberlain 
filed  a  motion  to  strike  respondents' 
arguments  in  their  reply  memorandum 
on  simmiary  determination  concerning 
biu'den  of  proof  or,  in  the  alternative,  to 
consider  rebuttal  argument  in 
Chamberlain's  papers  filed  in  a  parallel 
district  court  action.  Both  respondents 
and  the  Commission  investigative 
attorney  opposed  Chamberlin's  motion. 
The  ALJ  found  that  the  issue  of  burden 
of  proof  was  raised  in  respondents' 
summary  determination  motion  and  that 
the  arguments  in  Chamberlain's  district 
court  filing  were  largely  repetitive  of 
those  in  its  response  to  that  motion.^ 
Accordingly,  the  ALJ  denied 
Chamberlain's  motion  in  its  entirety  on 
October  24,  2003,  in  Order  No.  9. 

On  November  4,  2004,  the  ALJ  issued 
his  ID  on  temporary  relief,  finding  that 
(1)  the  Commission  has  subject  matter 
jurisdiction  over  Chamberlain's  DMCA 
claim,  and  (2)  Chamberlain's  allegation 
that  respondents  violate  the  DMCA  has 
not  been  supported  as  a  matter  of  law. 
He  therefore  concluded  that  there  is  no 
basis  to  issue  temporary  relief.  The 
Commission  understands  the  ALJ's 
second  conclusion  to  be  a  determination 
that  there  is  no  reason  to  believe  a 
violation  of  section  337  exists  with 
respect  to  Chamberlain's  DMCA  claim 
because  it  is  unlikely  that  Chamberlain 
will  succeed  on  the  merits  of  that  claim. 

Complainant  Chamberlain  filed 
comments  with  respect  to  the  ID. 
Respondents  and  the  Commission 
investigative  attorney  filed  reply 
comments. 

Having  examined  the  relevant  record 
in  this  investigation,  including  the  ALJ's 
ID,  the  written  comments  on  die  ID,  and 
the  replies  thereto,  the  Commission 
determined  to  affirm  the  ID. 

The  authorit)^  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 


amended  (19  U.S.C.  1337).  and  in 
§  210.66  of  the  Commission's  Rules  of 
Practice  and  Procedure  {19  CFR  210.66). 

Issued:  November  24,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-29808  Filed  11-28-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-03-039] 

Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  December  4,  2003  at 

11:30  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

^.  Minutes. 

3.  Ratification  List. 

4.  hiv.  No.  TA-421-4  (Market 
Disruption)(Certain  Ductile  Iron 
Waterworks  Fittings  from  China) — 
briefing  and  vote.  (The  Commission  is 
cmrently  scheduled  to  transmit  its 
determination  on  market  disruption  to 
the  President  and  the  United  States 
Trade  Representative  on  December  4, 
2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  November  25,  2003. 

By  order  of  the  Commission. 

MARILYN  R.  ABBOTT, 

Secretary  to  the  Commission. 

(FR  Doc.  03-29925  Filed  11-26-03;  11:16 
am] 

nUJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  of  America  v.  Northwoods 
Development,  LLC  d/b/a  Portage  Point 
Inn,  Michael  DeVoe,  l:03-CV-336,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan,  Southern  Division  on 
November  4,  2003. 


This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Northwoods 
Development,  LLC,  d^/a  Portage  Point 
Inn,  and  Michael  DeVoe,  pursuant  to 
Section  301(a)  of  the  Clean  Water  Act, 
33  U.S.C.  1311(a)  and  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899,  33 
U.S.C.  403  to  obtain  injunctive  relief 
and  impose  civil  penalties  against  the 
Defendants  for  violating  the  Clean  Water 
Act  by  discharging  pollutants  without  a 
permit  into  waters  of  the  United  States. 
The  proposed  Consent  Decree  resolves 
these  allegations  by  requiring  the 
Defendants  to  restore  the  impacted  areas 
and  to  pay  a  civil  penalty. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  conunents  to 
Thomas  J.  Gezon,  Assistant  United 
States  Attorney,  Western  District  of 
Michigan,  P.O.  Box  208,  Grand  Rapids, 
MI  49501-0208,  (616)  456-2408,  and 
refer  to  United  States  v.  Northwoods 
Development,  LLC,  Court  No.  1:03-CV- 
336,  (Internal  Case  Number 
2002V00286). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Western 
District  of  Michigan,  B35  Federal 
Building,  410  W.  Michigan  Avenue, 
Kalamazoo,  MI  49007.  In  addition,  the 
proposed  consent  decree  may  be  viewed 
at  http://www.usdoj.gov/enrd/ 
open.htmL 

Thomas  J.  Gezon, 

Assistant  United  States  Attorney,  Western 

District  of  Michigan. 

[FR  Doc.  03-29754  Filed  11-28-03;  8:45  am] 

BiLUNG  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcli  and  Production 
Act  of  1993— Grinding  Optimization 
Venture 

Notice  is  hereby  given  that,  on 
October  2,  2003,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993, 15  U.S.C. 
4301  et  seq.  ("the  Act"),  Grinding 
Optimization  Ventiue  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 


plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  TechSolve.  Inc., 
-Cincinnati,  OH;  Delphi,  Energy  & 
Chassis  System,  Dayton,  OH;  Applied 
Grinding  Technologies,  Inc.,  Wixcom. 
MI;  Purdue  University,  West  Lafayette, 
IN;  and  Landis  Gardner— A  UNOVA 
Company,  Waynesboro,  PA.  The  nature 
and  objectives  of  the  venture  are  to 
develop  and  demonstrate  the 
application  of  an  intelligent  system  that 
uses  techniques  of  soft  computing  and 
artificial  intelligence  to  leeun,  control, 
monitor,  and  optimize  a  variety  of 
complex  precision  grinding  processes 
without  resorting  to  trial  and  error. 

Dorothy  B.  Fountain, 

-Deputy  Director  of  Operations,  Antitrust 
Division. 

(FRDoc.  03-29831  Filed  11-28-03;  8:45  am] 
BHXING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— IMS  Global  Learning 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
October  30,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  IMS 
Global  Learning  Consortium,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending  ' 
the  Act's  provisions  limiting  the  recover 
of  antitrust  plaintiffs  to  actual  damages 
under  specified  circtmistances. 
Specifically,  Sentient  Consulting 
Limited,  Liverpool,  United  Kingdom; 
and  University  of  Ulster, 
Nev»rtownabbey  Co.,  Antrim,  United 
Kingdom  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
"project  remains  open,  and  IMS  Global 
Learning  Consortiiun,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  memberstup. 

On  April  7.  2000,  IMS  Global 
Learning  Consortium,  Inc.  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
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Act  on  September  13,  2000  (65  FR 
55283). 

The  last  notification  was  filed  with 
the  Department  on  August  8,  2003.  A 
notice  was  published  in  the  Federal 
Regiater  pursuant  to  section  6(b)  of  the 
Act  on  August  29.  2003  (68  FR  52055). 

Dorothy  B.  Foantaiii, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-29833  Filed  11-28-03;  8:45  am] 

aiLUNQ  COOC  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — Nano-Engineered 
Thermal  Interfaces  Enabling  Next 
Generation  Microelectronics 

Notice  is  hereby  given  that,  on 
October  2,  2003,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Nano- 
Engineered  Thermal  Interfaces  Enabling 
Next  Generatitm  Microelectronics  has 
filed  written  notifications  . " 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to^Section  6Cb) 
of  the  Act,  the  identities  of  the  parties 
are  General  Electric  Global  Research, 
Niskayuna,  NY;  Superior 
MicroPowders,  LLC,  Albuquerque,  New 
Mexico;  and  The  Research  Foundation 
of  SUNY  at  Binghamton,  Binghamton, 
NY.  The  nature  and  objectives  of  the 
venture  are  to  develop  and  demonstrate 
nano-engineered  thermal  interfaces 
'materials  enabling  next  generation 
microelectronics. 

Dorothy  B.  Foontain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-29762  Filed  11-28-03;  8:45  am) 

BILUNQ  CODE  4410-11-M 


DEPART  WENT  OF  JUSTICE 

Antitrus  Division 

- 

Notice  iHirsuant  to  the  National 

/e  Research  and  Production 
Act  of  1^  Power  Tool  Institute  Joint 
Venture  Project 

Noticejis  hereby  given  that,  on 
October  t3,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Researcn  and  Production  Act  of  1993, 
15  U.S.d  4301  et  seq.  ("the  Act"),  the 
Power  Tiol  Institute  Joint  Venture 
Project  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectivas  of  the  ventiire.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstpnces.  Pursuemt  to  section  6(b) 
of  the  Am,  the  identities  of  the  parties 
are  The  Black  &  Decker  Corp.,  "Towson, 
MD;  Hitachi  Koki,  U.S.A.,  Ltd., 
Norcrosa,  GA,  a  subsidiary  of  Hitachi 
Koki  Company  Ltd.,  Tokyo,  Japan: 
Pentair  Tools  Group,  Jackson,  TN,  a 
subsidiary  of  Pentair  Corporation, 
Golden  yalley,  MN:  Robert  Bosch  Tool 
Corporaion,  Mount  Prospect,  IL,  an 
affiliated  entity  of  Robert  Bosch  GMBH, 
Gerlingen,  Germany  and  Scintilla  AG, 
Solothm  a,  Switzerland;  and  Ryobi 
Technoli  )gies.  Inc.,  Anderson,  SC  and 
One  Wofld  Technologies,  Inc., 
Andersob,  SC,  both  subsidiaries  of 
Techtronics  Inc.,  Tsuen  Wan,  Hong 
Kong,  Cliina.  The  nature  and  objectives 
of  the  venture  are  the  research  and 
development  of  technology  for  power 
saw  blade  contact  injury  avoidance, 
includin  g  skin  sensing  systems,  blade 
braking  i  ly stems,  and/or  blade  guarding 
systems.  The  participants  intend  to 
share  co  ifidential  information  and 
intellect  lal  property  rights  in  order  to 
achieve  Ihe  goals  of  the  joint  ^venture. 
The  participants  intend  to  share 
intellectlial  property  that  is  contributed, 
and  any  intellectual  property  or 
technolc  gy  that  is  developed  through 
the  joint  venture,  among  themselves  and 
the  Pow  ir  Tool  Institute.  Any  royalties 
generate  i  by  the  licensing  of  any 
technok  gy  or  intellectual  property 
created  1  hrough  the  joint  venture  will  be 
shared  a  mong  the  joint  venture 
participi  mts  and  the  Power  Tool 
Institute  pursuant  to  the  terms  of  the 
joint  vei  iture  agreement  and  the 
accompi  inying  confidentiality 
agreeme  nts.  The  technology  or 
intellect  ual  property  created  through  the 
joint  vej  iture  will  be  available  to  the 


public  for  a  licensing  fee,  which  will  be 
non-discriminatory  and  determined  in 
accordance  with  the  costs  to  develop  the 
intellectual  property  to  be  licensed. 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-29834  Filed  11-28-03;  8:45  am] 

BILIJNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Roll  to  Roll  Processing 
To  Enable  the  Organic  Electronic 
Revolution 

Notice  is  hereby  given  that,  on 
October  16,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seg.  ("the  Act"),  Roll 
to  Roll  Processing  to  Enable  the  Organic 
Electronic  Revolution  has  filed  vn-itten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  piu-pose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  xmder  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  GE  Global  Research,  Niskayuna,  NY; 
and  Energy  Conversion  Devices,  Inc., 
Rochester  Hills,  MI.  The  natiu«  and 
objectives  of  the  venture  are  to  develop 
and  demonstrate  roll  to  roll  processing 
to  enable  the  organic  electronics 
industry  by  providing  highly  functional 
devices  at  low  cost  and  high  voliune. 

Dorothy  B.  Fountain, 

Depu  ty  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  03-29832  Filed  11-28-03;  8:45  am] ' 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Evaluation  of  International 
Electrotechnical  Commission's  (lEC) 
Standards  for  Intrinsic  Safety  and 
Explosion-Proof  Enclosures 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Notice  of  intent  to  review 
international  (lEC)  standards  for 


equivalency  to  MSHA's  product 
approval  requirements. 
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SUMMARY:  This  notice  announces  the 
Mine  Safety  and  Health 
Administration's  intent  to  review  the 
International  Electrotechnical 
Commission's  (lEC)  standards  for 
Electrical  Apparatus  for  Explosive  Gas 
Atmospheres,  Part  0,  General 
Requirements:  Part  1,  Construction  and 
Verification  Test  of  Flameproof 
enclosures  of  Electrical  Apparatus;  and 
Part  11,  Intrinsic  Safety. 

MSHA  will  review  these  standards  .to 
determine  if  they  are  equivalent  to  the 
applicable  MSHA  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  those  requirements. 
DATES:  Written  comments  must  be 
submitted  by  January  30,  2004. 
ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted  either 
electronically  to 

equivalencycoininents@dol.gov,  by 
facsimile  to  (304)  547-2044,  or  by 
regxilar  mail  or  hand  delivery  to  MSHA, 
Approval  and  Certification  Center,  Box 
251,  Industrial  Park  Road,  Triadelphia, 
West  Virginia  26059.  You  may  contact 
MSHA  with  any  format  questions. 
Comments  are  posted  for  public  viewing 
at  http://www.msha.gov/ 
currentcoinments.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Chirdon,  Chief,  Electrical 
Safety  Division,  Approval  and 
Certification  Center,  MSHA;  phone: 
(304)  547-2026;  facsimile:  (304)  547- 
20'44;  E-mail:  chirdon.david@dol.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  17,  2003,  MSHA  published  a 
final  rule,  30  CFR  part  6 — Testing  and 
Evaluation  by  Independent  Laboratories 
and  Non-MSHA  Product  Safety 
Standards.  The  rule  established 
alternate  requirements  for  testing  and 
evaluation  of  products  that  MSHA 
approves  for  use  in  gassy  underground 
mines.  This  final  rule  permits 
manufacturers  to  have  their  {)roducts 
approved  based  on  non-MSHA  product 
safety  standards.  This  will  occur  only 
after  MSHA  has  determined  that  such 
standards  are  equivalent  to  its 
applicable  product  approval 
•  requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 

Section  6.20(b)  of  this  regulation 
stated  that  "MSHA  will  publish  its 
intent  to  review  any  non-MSHA  product 
safety  standard  for  equivalency  in  the 
Federal  Register  for  Uie  purpose  of 
soliciting  public  input."  Section  6.20(c) 


further  explained  that  "A  listing  of  all 
equivalency  determinations  will  be 
published  in  this  part  6  and  the 
applicable  approval  parts.  The  listing 
will  state  whether  MSHA  accepts  the 
non-MSHA  product  safety  standards  in 
their  original  form,  or  whether  MSHA 
will  require  modifications  to 
demonstrate  equivalency.  If 
modifications  are  required,  they  will  be 
provided  in  the  listing.  MSHA  will 
notify  the  public  of  each  equivalency 
determination  and  will  publish  a 
simmiary  of  the  basis  for  its 
determination." 

MSHA  solicits  public  input  on  its 
review  of  the  International 
Electrotechnical  Commission's  (lEC) 
standards  for  Electrical  Apparatus  for 
Explosive  Gas  Atmospheres,  Part  0, 
General  Requirements  (lEC  60079-0); 
Part  1,  Construction  and  Verification 
Test  of  Flameproof  enclosures  of 
Electrical  Apparatus  (lEC  60079-1);  and 
Part  11,  Intrinsic  Safety  (lEC  60079-11). 
The  lEC  is  a  worldwide  organization  for 
standardization  comprising  all  national 
electrotechnical  committees.  The  object 
of  the  lEC  is  to  promote  international 
cooperation  on  all  questions  concerning 
standardization  in  the  electrical  and 
electronic  fields.  To  this  end  and  in 
addition  to  other  activities,  the  lEC 
publishes  international  standards.  The 
standards  referenced  in  this  notice  are 
.  subparts  of  the  lEC  standards  for 
hazardous  location  equipment. 

MSHA  welcomes  comments  on  this 
review  and  any  comments  relative  to 
other  product  safety  standards  that 
could  be  considered  for  futiue 
consideration. 

After  the  comment  period  closes,  an 
evaluation  will  be  performed.  At  the 
conclusion  of  that  evaluation,  the 
determination  will  be  published  in  the 
Federal  Register.  This  determination 
will  be  accompanied  by  a  list  of 
modifications,  if  they  are  deemed 
necessary. 

Dated:  November  20,  2003. 
Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

(PR  Doc.  03-29747  Filed  11-28-03;  8:45  am] 

BILLING  CODE  4510-O-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification- 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 


1.  Genwal  Resources,  Inc. 

(Docket  No.  M-2003-082-C] 

Genwal  Resources,  Inc.,  P.O.  Box 
1077,  Price,  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (Air  courses  and  belt 
haulage  entries)  to  its  South  Crandall 
Canyon  Mine  (MSHA  I.D.  No.  42- 
02356)  located  in  Emery  County,  Utah. 
The  petitioner  requests  a  modification 
of  the  existing  standard  to  allow  the  use 
of  two-entry  longwall  development.  The 
petitioner  proposes  to  use  the  belt  entry 
as  a  return  air  course  during  two-entry 
longwall  development,  and  as  an  intake 
air  course  during  longwall  extraction  to 
insure  an  adequate  quantity  of 
ventilation  to  dilute  and  render 
harmless  any  methane  or  other  noxious 
gases  that  otherwise  may  accumulate. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard  and  will  not  result 
in  a  diminution  of  safety  to  the  affected 
miners. 

2.  Genwal  Resources,  Inc. 

(Docket  No.  M-2003-083-C] 

Genwal  Resources,  Inc.,  P.O.  Box 
1077,  Price,  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.500  (Permissible  electric 
equipment)  to  its  South  Crandall 
Canyon  Mine  (MSHA  I.D.  No.  42- 
02356)  located  in  Emery  County,  Utah. 
The  petitioner  requests  a  modification 
of  the  existing  standard  to  allow  for  the 
use  of  specific  electronic  equipment  for 
testing  and  diagnostics  on  permissible 
equipment,  for  which  permissible 
testing  and  diagnostic  equipment  is  not 
readily  available  or  approved.  This  will 
allow  use  of  testing  and  diagnostic 
equipment  in  those  locations  within  the 
mine  where  permissible  electric 
equipment  is  required.  The  petitioner 
proposes  to  use  the  following  non- 
permissible  low-voltage  or  battery 
powered  electronic  testing  and 
diagnostic  equipment:  lap  top 
computers,  oscilloscopes,  vibration 
analysis  machines,  cable  fault  detectors, 
point  temperature  probes,  infrared 
temperature  devices  and  recorders, 
pressure  and  flow  measurement  devices, 
signal  analyzer  devices,  ultrasonic 
thickness  gauges,  electronic  component 
testers,  electronic  tachometers  and 
battery  operated  drills.  The  petitioner 
states  that  other  testing  and  diagnostic 
equipment  may  be  used  if  approved  in 
advance  by  MSHA's  District  Office.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 


67218 


Federal  Register  /  Vol.  68. 


No.  230 /Monday,  December  1,  2003 /Notices 


3.  Genwal  Resources,  Inc. 

(Docket  No.  M-2003-084-C] 

Genwal  Resources,  Inc.,  P.O.  Box 
1077,  Price.  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.804(a)  (Underground  high- 
voltage  cables)  to  its  South  Crandall 
Canyon  Mine  (MSHA  I.D.  No.  42- 
02356)  located  in  Emery  County^  Utah. 
The  petitioner  requests  a  modification 
of  die  existing  standard  to  allow  the  use 
of  high-voltage  cables  for  longwall 
equipment,  with  an  insulated  internal 
groimd  check  conductor  smaller  than  a 
No.  10  (AWG),  and  the  ground  check 
conductor  not  smaller  than  a  No.  16 
(AWG).  The  type  of  high-voltage  cables 
for  longwall  equipment  will  be  Cablec 
Anaconda  grand  5KV  3/C  type  SHD+GC, 
Pirelli  5KV  3/C  type  SHD-CENTER-GC 
or  Tiger  Grand  5KV  type  SHC-CGC, 
MSHA  accepted  as  flame-resistant  cable. 
The  ground  check  conductor  will  not  be 
smaller  than  a  No.  16  (AWG)  stranded 
conductor.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

4.  Genwal  Resources,  Inc. 

[Docket  No.  M-2003-085-^] 

Genwal  Resources,  Inc.,  P.O.  Box 
1077,  Price,  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1002-l(a)  (Location  of  other 
electric  equipment;  requirements  for 
permissibility)  now  30  CFR  75.1002 
(Installation  of  electric  equipment  and 
conductors;  permissibility)  to  its  South 
Crandall  Canyon  Mine  (MSHA  I.D.  No. 
42-02356)  located  in  Emery  County, 
Utah.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
allow  for  the  use  of  specific  electronic 
equipment  for  testing  and  diagnostics 
on  permissible  equipment,  for  which 
pennissible  testing  and  diagnostic 
equipment  is  not  readily  available  or 
approved,  in  those  locations  within  the 
mine  where  permissible  electric 
equipment  is  required.  The  petitioner 
proposes  to  use  the  following  non- 
permissible  low-voltage  or  battery 
powered  electronic  testing  and 
diagnostic  equipment:  lap  top 
computers,  oscilloscopes,  vibration 
analysis  machines,  cable  fault  detectors, 
point  temperatiu'e  probes,  infrared 
temperature  devices  and  recorders, 
pressure  and  flow  measurement  devices, 
signal  analyzer  devices,  ultrasonic 
thickness  gauges,  electronic  component 
testersv  electronic  tachometers  and 
battery  operated  drills;  The  petitioner 
states  that  other  testing  and  diagnostic 
equipment  may  be  used  if  approved  in 
advance  by  MSHA's  District  Office.  The 
petitioner  asserts  that  the  proposed 


alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5.  Genwal  Resources,  Inc. 

[Docket  No.  M-2003-086-CJ 

Genwal  Resoiures,  Inc.,  P.O.  Box 
1077,  Price,  Utah  84501  has  filed  a 
petition  )o  modify  the  application  of  30 
CFR  75.1101-8  (Water  sprinkler 
systems:  arrangement  of  sprinklers)  to 
its  Soutl  Crandall  Canyon  Mine  (MSHA 
I.D.  No.  [2-02356)  located  in  Emery 
County,  Jtah.  The  petitioner  proposes 
to  use  a  vater  sprinkler  system  that 
consists  of  a  single  overhead  pipe 
system  with  automatic  sprinklers 
located  Ao\  more  than  10  feet  apart  so 
that  the  vater  discharged  from  the 
sprinkle  s  will  cover  50  feet  of  fire- 
resistant  belt  or  150  feet  of  non-fire 
resistant  belt  adjacent  to  the  belt  drive. 
In  addition,  automatic  sprinklers  would 
be  locate  d  not  more  than  10  feet  apart 
so  that  t  le  water  discharged  from  the 
sprinkle  '(s)  will  cover  the  drive 
motor(s) ,  belt  take-up,  electrical 
controls  and  gear  reducing  unit  for  each 
belt  driv  B.  The  petitioner  has  listed  in 
this  petition  for  modification,  specific 
procedures  that  would  be  followed 
when  us  ing  the  proposed  water 
sprinkle  *  system.  The  petitioner  asserts 
that  the  iroposed  alternative  method 
would  p  "ovide  at  least  the  same 
measure 
standarc 

6.  White 

[Docket  r  o.  M-2003-087-CJ 
White  County  Coal,  LLC,  1525  County 
13p0  North  Carmi,  Illinois  62821 
a  petition  to  modify  the 
application  of  30  CFR  75.1700  (Oil  and 
to  its  Pattiki  II  Mine  (MSHA 
11-03058)  located  in  White 
Illinois.  The  petitioner  proposes 
( til  and  gas  wells  using  the 
1  echniques  described  in  this 
and  then  mine  in  close 
or  through  such  plugged 
the  specific  procedures 
the  petition  for  modification, 
petitioner  asserts  that  the  proposed 
altemat  ve  method  would  provide  at 
least  th(  same  measure  of  protection  as 
the  exis  ine  standard. 


Road 
has  filec 
:at 
gas  well^) 
I.D.  No. 
County, 
to  plug 
proven 
petition 
proximity 
wells 
listed  in 
The 


of  protection  as  the  existing 
County  Coal,  LLC 


us  mg  1 


exis  ing 
7.  D  &  U  Coal  Company  ^     i 

[Docket  1  lo.  M-2003-088-C] 

D  &  D  Coal  Company,  320  East  Main 
Street,  Ifegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
applicaliion  of  30  CFR  75.311(b)(2)  and 
-(b)(3)  (Main  mine  fan  operation)  to  its 
Prinu-osfe  Slope  Mine  (MSHA  I.D.  No. 
36-08341)  located  in  Schuylkill  Coimty, 
Pennsy  ^ania.  The  petitioner  requests  a 


modification  of  the  existing  standard  to 
permit  the  electrical  circuits  entering 
the  undergrotmd  mine  to  remain 
energized  to  the  mine's  pumps  while 
the  main  fan  has  been  intentionally  shut 
down  during  idle  shifts  when  no  miners 
are  working  underground.  The 
petitioner  has  listed  in  this  petition 
specific  terms  and  conditions  that 
would  be  followed  when  implementing 
the  proposed  alternative  mediod.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  Warrior  CogBl,  LLC 

[Docket  No.  M-2003-089-C] 

Warrior  Coal,  LLC,  57  J.  E.  Ellis  Road, 
Madisonville,  Kentucky  42431  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1700  (Oil  and  gas  wells)  to 
its  West  Ridge  Mine  (MSHA  I.D.  No.  15- 
17216)  located  in  Hopkins  County, 
Kentucky.  The  petitioner  proposes  to 
mine  through  oil  and  gas  wells  in  all 
mineable  coal  beds  using  the  specific 
terms  and  conditions  listed  in  this 
petition.  The  i}etitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measiu-e  of 
protection  as  the  existing  standard. 

9.  Kingwood  Mining  Company,  LLC 

[Docket  No.  M-2003-09O-CJ 

Kingwood  Mining  Company,  LLC, 
Route  1,  Box  294C,  Newburg,  West 
Virginia  26410  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  to  its  Whitetail  K — Mine 
(MSHA  I.D.  No.  46-08751)  located  in 
P*reston  County,  West  Virginia.  The 
petitioner  proposes  to  use  #4  A.W.G. 
and  #2  A.W.G.  portable  trailing  cables 
up  to  a  maximum  length  of  750  feet  to 
supply  575-volt,  three  phase,  alternating 
cturent  to  roof  bolting  machines  and 
shuttle  cars  using  the  specific  terms  and 
conditions  listed  in  this  petition.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1 1 00 
Wilson  Boidevard,  Room  2350, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
December  31,  2003.  Copies  of  these 


petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia,  this  17th  day 
of  November,  2003.  -, 

Marvin  W.  Nichols,  Jr., 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 

[FR  Doc.  03-29746  Filed  ll-2ft-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-009] 

System  Energy  Resources,  Inc.;  Notice 
of  Acceptance  of  Application  for  Early 
Site  Permit  for  the  Grand  GuK  ESP  Site 

On  October  21,  2003,  the  Nuclear 
Regulatory  Commission  (NRC,  the 
Commission)  received  an  early  site 
permit  (ESP)  application  dated  October 
16,  2003,  from  System  Energy 
Resources,  Inc.,  a  subsidiary  of  Entergy 
Corporation,  filed  pursuant  to  Section 
103  of  the  Atomic  Energy  Act  and  10 
CFR  part  52.  The  site  selected  for  the 
application  is  property  co-located  with 
the  Grand  Gulf  Nuclear  Station  near 
Port  Gibson,  Mississippi  (the  Grand  Gulf 
ESP  site).  A  notice  of  receipt  and 
availability  of  this  application  was 
previously  published  in  the  Federal 
Register  (68  FR  64665;  November  14, 
2003). 

An  applicant  may  seek  an  ESP  in 
accordance  with  subpart  A  of  10  CFR 
part  52  separate  from  the  filing  of  an 
application  for  a  construction  permit 
(CP)  or  combined  license  (COL)  for  a 
nuclear  power  facility.  The  ESP  process 
allows  resolution  of  issues  relating  to 
siting.  At  any  time  dtiring  the  period  of 
an  ESP  (up  to  20  years),  tiie  permit 
holder  may  reference  the  permit  in  a  CP 
or  COL  application. 

The  NRC  staff  has  determined  that 
System  Energy  Resources  has  submitted 
information  in  accordance  with  10  CFR 
parts  2  and  52  that  is  sufficiently 
complete  and  acceptable  for  docketing. 
The  Docket  No.  established  for^his 
application  is  52-009.  The  NRC  staff 
will  perform  a  detailed  technical  review 
of  the  application,  and  docketing  of  the 
ESP  application  does  not  preclude  the 
NRC  from  requesting  additional 
information  from  the  applicant  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application.  The  Commission 
will  conduct  a  hearing  in  accordance 
with  10  CFR  52.21  and  will  receive  a 
report  on  the  application  from  the 
Advisory  Committee  on  Reactor 
Safeguards  in  accordance  with  10  CFR 
52.23.  If  the  Commission  then  finds  that 


the  application  meets  the  applicable 
standards  of  the  Atomic  Energy  Act  and 
the  Commission's  regulations,  and  that 
required  notifications  to  other  agencies 
and  bodies  have  been  made,  the 
Commission  will  issue  an  ESP,  in  the 
form  and  containing  conditions  and 
limitations  that  the  Commission  finds 
appropriate  and  necessary. 

In  accordance  with  10  CFR  part  51, 
the  Conunission  will  also  prepare  an 
envfronmental  impact  statement  for  the 
proposed  action.  Pursuant  to  10  CFR 
51.26,  and  as  part  of  the  environmental 
scoping  process,  the  staff  intends  to 
hold  a  public  scoping  meeting.  Detailed 
information  regarding  this  meeting  will 
be  included  in  a  future  Federal  Register 
notice. 

Finally,  the  Commission  will 
announce,  in  a  future  Federal  Register 
notice,  the  opportimity  for  petition  for 
leave  to  intervene  in  the  hearing 
required  for  this  application  by  10  CFR 
52.21. 

A  copy  of  the  SystOTi  Energy 
Resources  ESP  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  available  to 
local  residents  at  the  Harriette  Person 
Memorial  Library  in  Port  Gibson, 
Mississippi.  It  is  also  accessible 
electronically  from  the  Agencjrwide 
Documents  Access  and  Management 
System  (ADAMS)  PubUc  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html  (ADAMS 
Accession  No.  ML032960315).  Persons 
who  do  not  have  access  to  ADAMS,  or 
who  encounter  problems  in  accessing 
the  documents  located  in  ADAMS, 
should  contact  the  NRC  Public 
Docmnent  Room  staff  by  telephone  at  1- 
800-397-4209,  301-415-4737  or  by  e- 
mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Ck)mmission. 

James  E.  Lyons, 

Pmgmm  Director.  New,  Research  and  Test 
Reactors  Program,  Division  of  Regulatory 
Improvement  Programs,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  03-29791  Filed  11-28-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Licensing  Support  Network;  Advisory 
Review  Panel 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Licensing  Support 
Network  Advisory  Review  Panel 
(LSNARP)  will  hold  its  next  meeting  on 
Tuesday  December  9,  2003,  at  the  Alexis 
Park,  located  at  375  East  Harmon,  Las 
Vegas,  Nevada  89109.  The  meeting  will 
be  open  to  the  public  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  94-463,  86  Stat.  770-776). 

Agenda:  The  meeting  will  be  held 
from  8:30  a.m.  to  5  p.m.  on  Tuesday, 
December  9.  The  preliminary  agenda 
includes  the  topics  listed  below. 
Additional  details  regarding  timing  of 
presentations  and  changes  to  the  agenda 
may  be  obtained  through  the  contacts 
listed  below  and  will  be  announced 
prior  to  the  meeting. 

1.  Introductory  Remarks— NRC/LSNARP 

2.  Proposed  changes  to  10  CFR  part  2 
and  Guidance  for  Submission  of 
Electronic  Docket  Materials  imder  10 
CFR  part  2,  subpart  J— NRC-OGC/ 
OCIO 

3.  Status  of  the  revision  to  the  Topical 
Guidelines.— NRC-OGC/NMSS 

4.  Status  of  LSN  Expansion  Activities 
and  New  Electronic  Information 
Exchange  Interface— NRC-LSA/OCIO 

5.  Participation  of  ARP  in  testing  of 
dociunent  submission  process — NRC/ 
LSNARP 

6.  Status  of  loading  NRC's  collection— 

NRC-LSA/OCIO/NMSS 
—types  of  problems  the  NRC  has 

addressed  in  spidering  by  the  LSN. 
— "Lessons  learned"  in  conversion  of 

NRC's  legacy  documents,  such  as 

CNWRA 

7.  Progress  of  potential  parties  in 
identifying  and  making  their  docs 
available  to  the  LSN.  Discussion  of 
problems  and  solutions  in  processing 
and  publishing,  and  meeting  the 
requirements  of  part  2 — ^NRC/ 
LSNARP 

SUPPLEMENTARY  INFORMATION:  The  LSN 
is  an  internet  based  electronic  discovery 
database  being  developed  to  aid  the 
NRC  in  complying  with  the  schedule  for 
decision  on  the  construction 
authorization  for  the  high-level  waste 
repository  contained  in  section  114(d)  of 
the  I^Juclear  Waste  Policy  Act  of  1982, 
as  amended.  In  1998,  the  NRC  Rules  of 
Practice  in  10  CFR  part  2.  subpart  J, 
were  modified  to  provide  for  the 
creation  and  operation  of  the  LSN,  an 
internet-based  technological  solution  to 
the  submission  and  management  of 
records  and  documents  relating  to  the 
licensing  of  a  geologic  repository  for  the 
disposal  of  high-level  radioactive  waste 
(63  FR  71729).  Pursuant  to  10  CFR 
2.1011(d),  the  agency  has  chartered  the 
LSNARP,  an  advisory  committee  that 
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provides  advice  to  the  NRC  on 
fundamental  issues  relating  to  LSN 
design,  operation,  maintenance,  and 
compliance  monitoring. 
FOR  RIRTHB)  MTORMATION  CONTACT:  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  the  Secretary,  Mail  Stop  0-16  Cl, 
Washington,  DC  20555-0001;  Attn: 
Andrew  Bates  (telephone  301—415- 
1963;  e-mail  ALBSff^C.GOV)  or  Atomic 
Safety  and  Licensing  Board  Panel,  Mail 
Stop  T-3  F23,  Attn:  jack  G.  Whetstine 
(telephone  301-415-7391;  e-mail 
jfGWmNRC.GOV). 

Public  Paiticipation:  Interested 
persons  may  make  oral  presentations  to 
the  LSNARP  or  file  written  statements. 
An  oral  presentations  request  should  be 
made  to  one  of  the  contact  persons 
listed  above  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made. 

.   Dated:  November  21,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-29792  Filed  11-28-03;  8:45  am] 
BHJJNG  CODE  7S«>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
[Hscriminatlon  Affecting  Limited 
English  Proficient  Persons 

AGBCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  guidance. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  publishing  for 
public  comment  the  proposed  policy 
guidance  on  Title  VI's  prohibition 
against  national  origin  discrimination  as 
it  affects  limited  English  proficient 
pOTSons. 

DATES:  Comments  must  be  submitted  on 
or  before  December  31,  2003. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Michael  T. 
Lesar,  Chief,  Rules  and  Directives 
Branch,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop:  T-6D59.  Washington,  DC  205B5- 
0001.  Comments  may  also  be  submitted 
by  facsimile  to  301-415-5144,  or  by  e- 
mail  to  nrcrep@nrc.gov. 
FOR  FURTHER  SIFORMATKNI  CONTACT: 
Marva  C.  Gary,  Civil  Rights  Program 
Manager,  at  301-415-7382,  TDD  301- 
415-5244,  or  by  e-mail  at  mcg&nrc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  VI  of 
the  Qvil  Rights  Act  of  1964,  42  U.S.C. , 
2000d,  et  seq.  and  its  implementing 
regulations  provide  that  no  person  shall 


be  subjected  to  discrimination  on  the 
basis  of  race,  color,  or  national  origin 
under  a^y  program  or  activity  that 
receivesi  Federal  financial  assistance.  In 
Executive  Order  13166,  reprinted  at  64 
FR  50118  (August  16, 2000),  federal 
grant  aancies  are  directed  to  issue 
guidance  to  their  respective  recipients 
of  federal  financial  assistance  on 
ensurinft  meaningful  access  to  their 
progranK  and  activities  by  persons  with 
limited  English  proficiency  (LEP). 
Executive  Order  13166  further  reqiiires 
that  agency  guidance  be  consistent  with 
the  compliance  standards  set  out  in 
Department  of  Justice  Policy  Guidance 
issued  contemporaneous  with  the 
Executif  e  Order  and  published  at  65  FR 
50123  (August  16,  2000). 

On  October  26,  2001  and  January  11, 
2002,  the  Assistant  Attorney  General  for 
Civil  Rights  issued  to  Federal 
-departm  ents  and  agencies  guidance 
memora  nda,  which  reaffirmed  the 
Departn  lent  of  Justice's  commitment  to 
ensuring  that  federally  assisted 
programs  and  activities  fulfill  their  LEP 
responsibilities,  which  clarified  and 
answered  certain  questions  raised 
regarding  the  August  16th  publication. 
On  Mar^h  14.  2002.  the  Office  of 
Managetnent  and  Budget  (OMB)  issued 
a  Report  To  Congress  titled  "Assessment 
of  the  T  )tal  Benefits  and  Costs  of 
Implem  mting  Executive  Order  No. 
13166:  knproving  Access  to  Services  for 
Persons!  with  Limited  English 
Proficiency."  Among  other  things,  the 
Report  lecommended  the  adoption  of 
uniform  guidance  across  all  Federal 
agencies,  with  flexibility  to  permit 
tailoring  to  each  agency's  specific 
recipiei  ts.  Consistent  with  the  OMB 
reconm  endation,  the  Department  of 
Justice  DOJ)  published  LEP  Guidance 
for  DOJ  recipients  which  was  drafted 
and  org  mized  to  also  function  as  a 
model  i  }r  similar  guidance  by  other 
Federal  grant  agencies.  The  proposed 
NRC  guidance  is  consistent  with  the 
model  ILEP  Guidance  document 
publisl4d  by  DOJ. 

It  hasjbeen  determined  that  this 
guidance  does  not  constitute  a 
regulati^Dn  subject  to  the  rulemaking 
requirelnents  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  It  has  also 
been  datennined  that  this  guidance 
document  is  not  subject  to  the 
requirelnents  of  Executive  Order  12866. 

The  text  of  the  complete  proposed 
guidanae  document  appears  below. 


For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane, 
Acting  Executive  Director  for  Operations. 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Profident  Persons 

/.  Introduction 

Most  individuals  living  in  the  United 
States  read,  write,  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  imderstand 
English,  they  are  limited  English 
proficient,  or  "LEP."  While  detailed 
data  from  the  2000  census  has  not  yet 
been  released,  26  percent  of  all  Spanish- 
speakers,  29.9  percent  of  all  Chinese- 
speakers,  and  28.2  percent  of  all 
Vietnamese-speakers  reported  that  they 
spoke  English  "not  well"  or  "not  at  all" 
in  response  to  the  1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
imderstanding  other  information 
provided  by  federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  L£P  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English. 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participafte  in  or  benefit  from  federally 
assisted  programs  may  violate  the 
prohibition  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d  and 
Title  VI  regulations  against  national 
origin  discrimination.  The  purpose  of 
this  policy  guidance  is  to  assist 
recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law.  This  policy  guidance  clarifies 
existing  l^al  requirements  for  LEP 
persons  by  providing  a  description  of 
the  factors  recipients  should  consider  in 
fulfilling  their  responsibilities  to  LEP 


persons.!  These  are  the  same  criteria  the 
United  States  Nuclear  Regulatory 
Conunission  (NRC)  will  use  in 
evaluating  whether  recipients  are  in 
compliance  with  Title  VI. 

Before  discussing  these  criteria  in 
greater  detail,  it  is  important  to  note  two 
basic  underljong  principles.  First,  we 
must  ensure  that  federally  assisted 
programs  aimed  at  the  American  public 
do  not  leave  some  behind  simply 
because  they  face  challenges 
communicating  in  English.  Second,  we 
must  achieve  this  goal  while  finding 
constructive  methods  to  reduce  the 
costs  of  LEP  requirements  on  recipients 
of  Federal  financied  assistance. 

There  are  many  productive  steps  that 
the  Federal  government,  either 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  To  that  end,  the  NRC 
in  conjunction  with  the  Department  of 
Justice  (DOJ),  plans  to  continue  to 
provide  assistance  and  guidance  in  this 
important  area.  In  addition,  the  NRC 
plans  to  work  with  its  recipients  and 
LEP  persons  to  identify  and  share  model 
plans,  examples  of  best  practices,  and 
cost-saving  approaches. 

Moreover,  the  NRC  intends  to  explore 
how  language  assistance  measures, 
resources  and  cost-containment 
approaches  developed  with  respect  to 
its  own  federally  conducted  programs 
and  activities  can  be  effectively  shared 
or  otherwise  made  available  to 
recipients.  An  interagency  working 
group  on  LEP  has  developed  a  Web  site: 
http://www.lep.gov.  to  assist  in 
disseminating  this  information  to 
recipients.  Federal  agencies,  and  the 
commiuiities  being  served. 

In  cases  where  a  recipient  of  Federal 
financial  assistance  from  the  NRC  also 
receives  assistance  from  one  or  more 
other  Federal  agencies,  there  is  no 
obligation  to  conduct  and  document 
separate  data,  when  the  data  would  be 
identical  and  for  the  same  purpose.  The 
same  analyses  and  language  assistance 
plans  can  be  used.  The  NRC,  in 
discharging  its  compliance  and 
enforcement  obligations  under  Title  VI,    , 
will  look  to  analyses  performed  and 
plans  developed  in  response  to  similar 
detailed  LEP  guidance  issued  by  other 
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'  The  policy  guidance  is  not  a  tegulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
r^ulations  requite  that  recipients  take  reasonable 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  framework 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaninghil  access 'to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 


Federal  agencies.  Accordingly,  as  an 
adjunct  to  this  guidance,  recipients  may, 
where  appropriate,  also  rely  on 
guidance  issued  by  other  agencies  in 
discharging  their  Title  VI  LEP 
obligations. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001),  as  impliedly  striking  down  the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities.  The  NRC  and  DOJ  have  taken 
the  position  that  this  is  not  the  case,  and 
will  continue  to  do  so.  Accordingly, 
NRC  will  strive  to  ensure  that  federally 
assisted  programs  and  activities  work  in 
a  way  that  is  effective  for  all  eligible 
beneficiaries,  including  those  with 
English  proficiency. 

//.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  "on  the 
groimd~of  race,  color,  or  national  origin, 
be  excluded  fit)m  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance."  Section  602  authorizes  and 
directs  Federal  agencies  that  are 
empowered  to  extend  Federal  financial 
assistance  to  any  program  or  activity  "to 
effectuate  the  provisions  of  [section  601] 
*   *  *  by  issuing  rules,  regulations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l. 

In  pertinent  part,  the  NRC's 
regulations  promulgated  pursuant  to 
section  602  forbid  recipients  firom 
"utiliz[ing)  criteria  for  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  to  discrimination 
because  of  their  race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accompUshment 
of  the  objectives  of  the  program  [with 
respect  to]  individuals  of  a  particular 
race,  color,  or  national  origin."  See  10 
CFR  part  4  subpart  A  section  4.12(b)  [29 
FR  19277,  December  31, 1964]. 

The  Supreme  Coiut,  in  Lau  v.  Nichols, 
414  U.S.  563  (1974).  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health,  Education,  and 
Welfare,  including  language  identical  to 
that  of  45  CFR  part  1110,  to  hold  that 
Title  VI  prohibits  conduct  that  has  a 
disproportionate  effect  on  LEP  persons 
because  such  conduct  constitutes 
national-origin  discrimination.  In  Lau,  a 
San  Francisco  school  district  that  had  a 
significant  number  of  non-English 
speaking  students  of  Chinese  origin  was 
required  to  take  reasonable  steps  to 
provide  them  with  a  meaningful 


opportunity  to  participate  in  federally 
funded  educational  programs. 

On  August  11,  2000,  Executive  order 
13166,  "Improving  Access  to  Services 
for  Persons  with  Limited  English 
Proficiency,"  (65  FR  50121;  August  16. 
2000),  was  issued.  Under  that  Order, 
every  Federal  agency  that  provides 
financial  assistance  to  non-Federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidden 
fimding  recipients  from  "(restricting) 
and  individual  in  any  way  in  the 
enjoyment  of  any  advantage  or  privilege 
enjoyed  by  others  receiving  any  service, 
financial  aid,  or  other  benefit  under  the 
program"  or  from  "utiliz[ing]  criteria  or 
methods  of  administration  which  have 
the  effect  of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin." 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  "Executive  Agency  Civil  Rights 
Officers"  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order. 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiency,"  (65  FR 
50123;  August  16,  2000)  ("DOJ  LEP 
Guidance"). 

Subsequently,  Federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander V.  Sandoval.  532  U.S.  275 
(2001).  On  October  26,  2001,  Ralph  F. 
Boyd,  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  "Heads  of 
Departments  and  Agencies,  General 
Counsels  and  Civil  Rights  Directors." 
This  memorandum  clarified  and 
reaffirmed  the  DOJ  LEP  guidance  in 
light  of  Sandoval. 2  The  Assistance 


^  The  memorandum  noted  that  some 
commentators  have  interpreted  Sandoval  as 
impliedly  striking  down  the  disparate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that 
applies  to  Federally  assisted  programs  and 
activities.  See  e.g..  Sandoval.  532  U.S.  at  286,  n.6 
("IWle  assume  for  purposes  of  this  decision  that 
section  602  confers  the  authority  to  promulgate 
disparate-impact  regulations:  *   *   *  We  cannot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulations  are  'inspired  by,  at  the 
service  of,  and  inseparably  intertwined  with"  Sec. 
601  *  *  *  when  Sec.  601  permits  the  very  behavicw 
that  the  r^ulations  forbid.").  The  memorandum. 

Continued 
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Attbmey  General  stated  that  because 
Sandaml  did  not  invalidate  any  Title  VI 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — the  types  of  regulations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities — ^the  Executive  Order  remains 
in  force. 

This  guidance  is  thus  published 
pursuant  to  Executive  (>der  13166. 

m.  Who  Is  Covered? 

The  NRCregulations  at  10  CFR  part 
4,  subpart  A  require  all  recipients  of 
Federal  financial  assistance  from  the 
NRC  to  provide  meaningful  access  to 
LEP  persons.^  Federal  &iancial 
assistance  includes  grants,  training,  use 
of  equipment,  donations  of  surplus 
property,  and  other  assistance. 
Recipients  of  assistance  from  the  NRC 
typically  include,  but  are  not  limited  to: 

•  Educational  systems,  universities, 
colleges,  and  research  institutions; 

•  Day  care  center  providers; 

•  Food  service  providers; 

•  Emergency  response  entities; 

•  State  Health  and  Radiological 
Offices; 

•  Fitness  center  providers; 

•  Profit  and  non-profit  organizations 
and  institutions; 

•  Healthcare  center  providers;  and 

•  Professional  societies. 
Subredpients  are  also  covered  when 

Federal  funds  are  passed  through  irom 
one  recipient  to  a  subrecipient. 

Coverage  extends  to  a  recipient's 
entire  program  or  activity;  i.e.,  to  all 
parts  of  a  recipient's  operations.  This  is 
true  even  if  only  one  part  of  the 
recipient  receives  Federal  assistance.^ 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 


however,  made  clear  that  DO)  disagreed  with  the 
commentators'  inteniretation.  Sandova]  holds 
principally  that  there  is  no  private  right  of  action 
to  enforce  Title  VI  disparate-impact  regulations.  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limit  the 
authority  and  responsibility  of  Federal  grant 
agencies  to  enforce  their  own  implementing 
regulations. 

3  Pursuant  to  Executive  Order  13166,  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  fbur-foctor  analysis  set  forth  in 
the  BO)  I£P  guidance  are  to  additionally  apply  to 
the  FSderally  conducted  programs  and  activities  of 
Federal  agencies,  including  the  NRC. 

*  However,  if  a  Federal  agency  were  to  decide  to 
terminate  Federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  funds  directed 
to  the  particular  propam  or  activity  that  is  out  of 
complimce  would  be  terminated.  42  U.S.C  2000d- 
1.    ■ 


federal  y  assisted  services  to  persons 
with  lii  [xited  English  proficiency. 

IV.  Wh}Isa  Limited  English  Proficient 
Indivic  \ial? 

Indiv  iduals  who  do  not  speak  English 
as  theii  primary  language  and  who  have 
a  limiU  d  ability  to  read,  write,  speak,  or 
unders^d  English  can  be  limited 
English  proficient,  or  "LEP,"  entitled  to 
language  assistance  with  respect  to  a 
particiifar  type  of  service,  benefit,  or 
encounter. 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encoui^ered  and/or  served  by  the  NRC's 
recipients  and  should  be  considered 
when  manning  language  services 
include,  but  are  not  limited  to: 

•  Persons  reasonably  likely  to  be 
subject  to  emergency  evacuation 


measi 
•  Re 


Bs; 


tidents  located  in  reasonable 

ity  to  NRC-licensed  facilities; 

[sons  served  by  or  subject  to  state 
id  radiological  offices;  and 

idents  and  faculty  at  colleges  and 
universities  with  associated  research 
centers 


HoMJ  Does  a  Recipient  Determine  the 
yflts  Obligation  To  Provide  LEP 


V. 

Extent 

Services? 


Red  lients  are  required  to  take 
reason  ble  steps  to  ensiue  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessi  lent  that  balances  the  following 
four  fa(  tors:  (1)  The  number  or 
proper  ion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  pre  gram  or  grantee;  (2)  the 
freque]  icy  with  which  LEP  individuals 
come  i^  contact  with  the  program;  (3) 
the  natiire  and  importance  of  the 
prograi  a,  activity,  or  service  provided  by 
the  pre  gram  to  people's  lives;  and  (4) 
the  res  >urces  available  to  the  grantee/ 
recipie  at  and  costs.  As  indicated  above, 
the  int  »nt  of  this  guidance  is  to  suggest 
a  balai  ce  that  enstires  meaningful 
access  ly  LEP  persons  to  critical 
service  s  while  not  imposing  undue 
biu-dei  s  on  small  state  and  local 
govern  ments  or  small  nonprofit  entities. 

Afte  applying  the  above  four-factor 
analys  s,  a  recipient  may  conclude  that 
differe  it  language  assistance  measures 
are  sui  Scient  for  the  different  tjrpes  of 
progra  ns  or  activities  in  which  it 
engage  s.  For  instance,  some  of  a 
recipie  nt's  activities  will  be  more 
impormnt  than  others  or  have  greater 
impacf  on  or  contact  with  LEP  persons, 
and  thiis  may  require  more  in  the  way 
of  language  assistance.  The  flexibility 
that  re  npients  have  in  addressing  the 


needs  of  the  LEP  populations  they  serve 
does  not  diminish,  and  should  not  be 
used  to  minimize,  the  obligation  that 
those  needs  be  addressed.  The  NRC's 
recipients  should  apply  the  following 
four  factors  to  the  various  kinds  of 
contacts  that  they  have  with  the  public 
to  assess  language  needs  and  decide 
what  reasonaJile  steps  they  should  take 
to  ensure  meaningful  access  for  LEP 
persons. 

(1 )  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encoimtered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  shoidd 
provide  is  the  number  of  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  nimiber  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
direictly,  by"  a  redpient's's  program  or 
activity  are  those  who  are  served  or 
encoimtered  in  the  eligible  population. 
This  population  will  be  program- 
specific,  and  includes  persons  who  are 
in  the  geographic  are  that  has  been 
approved  by  a  Federal  grant  agency  as 
the  redpient's's  service  area.  However, 
where,  for  instance,  a  research  fadlity  or 
university  operates  a  day  care  center 
limited  to  children  of  redpient  - 
personnel,  and  that  extended  groups 
indude  a  significant  LEP  population, 
the  appropriate  service  area  is  most 
likely  the  pool  of  eUgibles  from  which 
the  center  draws  its  potential 
participants.  When  considering  the 
number  or  proportion  of  LEP 
individuals  in  a  service  area,  redpients 
providing  services  to  minor  LEP 
individuals  should  also  include  the 
individual's  LEP  parent(s]  or  primary 
caretaker(s)  among  those  likely  to  be 
encountered. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  the  scope  of 
language  services  that  were  needed.  In 

-  conducting  this  ^alysis,  it  is  important 
to  indude  language  mincHity 

*  populations  that  are  eligible  for  their 
programs  or  activities,  but  may  be 
imder-services  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
redpient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  frvm  school  systems  and 
from  community  organizations,  and  data 
from  state  and  local  governments.^ 


^The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  diility  to  speak  mcwe  thm  one 
language.  Note  that  demographic  data  may  indicate 
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Community  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifying  populations  for  whom 
outreach  is  needed  and  who  would 
benefit  from  the  recipients  programs 
and  activities  where  language  services 
are  provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
acciu^tely  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  and  LEP 
person  on  a  one-time  basis  will  be  very 
different  from  those  expected  from  a 
recipient  that  serves  LEP  persons  daUy. 

It  is  dso  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intestified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individueil's  program  or  activity  contact 
is  unpredictable  or  infrequent. 
Recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
~  services  imder  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  using  one  of  the 
conunercially-available  telephonic 
interpretation  services  to  obtain 
inunediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 


the  most  frequently  spoken  languages  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken 
languages  other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  EngUsh 
proficient  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


(3)  The  Natxire  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
■^  information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  For 
example,  due  to  its  direct  impact  on  the 
public,  the  obligations  of  a  federally 
assisted  state  health  and  radiological 
office  enforcing  health  and  safety 
standards  are  generally  far  greater  than 
those  of  a  federally  assisted  science  or 
engineering  program.  A  recipient  needs 
to  determine  whether  denial  or  delay  of 
access  to  services  or  information  could 
have  serious  or  even  life-threateAing 
implications  for  the  LEP  individual. 
Decisions  by  a  Federal,  state,  or  local 
entity  to  make  an  activity  compulsory, 
such  as  participation  in  an  educational 
program  or  compliance  with  emergency 
procedures,  can  serve  evidence  of  the 
program's  importance.  While  all 
situations  must  be  analyzed  on  a  case- 
by-case  basis,  the  following  general 
observations  may  be  helpful  to  the 
NRC's  recipients  considering  the 
implications  of  applying  this  factor  of 
the  four-factor  test  to  their  respective 
programs: 

•  An  assisted  local  environmental 
protection  office  providing  information 
on  radiological  hazards  and  charged 
with  responsibility  to  receive  and 
investigate  environmental  complaints 
that  serves  in  a  city  with  a  large 
Hispanic  population  including  a 
significant  number  of  LEP  members 
should  consider  translating  at  least 
come  of  its  informational  pamphlets  and 
its  complaint  form  into  Spanish  (or 
implementing  a  procedure  through 
which  Spanish-speaking  LEP  persons 
could  be  served  by  Spanish-speaking 
officers).  This  same  office  coiild  also 
consider  Spanish  summaries  of  its  vital 
but  technical  or  complex  public 
documents  as  a  possible  alternative  to 
full  text  translations. 

•  Assisted  emergency  response 
entities  serving  a  significant  LEP 
community  which  are  part  of  an 
emergency  evacuation  plan  coordinated 
by  an  NRC  Licensed  Facility  should 
consider  either  for  themselves  or  as  part 
of  a  coordinated  plan  on  the  part  of 
related  entities: 

(1)  Employing  of  bilingual  State 
Liaison  Officers,  or  staff  members 
capable  of  providing  timely  and  vital 
information  in  the  language  and 
dialogue  of  the  LEP  population  located 
in  the  vicinity  of  the  NRC  licensed 
facility; 

(2)  Ensuring  that  the  LEP  population 
has  access  to  emergency  evacuation 


information,  procedures  for  filing 
complaints  of  contamination,  hazards, 
safety  concerns,  or  denial  of  access; 

(3)  Posting  and  disseminating 
information  in  the  language  of  the  LEP 
population,  in  high  stress  situations; 
and 

(4)  Identifying  individuals  or 
community  groups  who  might  serve  as 
bilingual  volunteers  with  a  small  LEP 
popuIatioD. 

As  part  of  a  language  assistance 
emergency  response  plan,  such 
recipients  could,  for  example,  consider 
reliance  upon  a  telephonic 
interpretation  service  that  is  fast  enough 
and  reUable  enough  to  attend  to  the 
emergency  situation,  or  include  some 
other  accommodation  short  of  hiring 
bilingual  staff. 

With  respect  to  the  importance  of  a 
program,  activity,  or  service  provided  by 
one  of  the  Agency's  recipients,  the 
obligation  to  provide  interpretation  or 
translation  services  will  most  likely  be 
greatest  in  educational/training 
situations  or  in  connection  wi3i  the 
provisions  of  safety,  and/or  emergency 
evacuation  services.  Entities  that  receive 
Federal  financial  assistance  from 
another  agency  such  as  the  Department 
of  Education,  may  rely  on  the  more 
particularized  LEP  guidance  of  that 
other  agency  to  ensure  compliance  with 
the  obligation  to  provide  meaningful 
access  in  those  respective  contexts. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resources  and 
the  cost  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

Resomt:e  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 
assistance  jnaterials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  "fixed"  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
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interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
voliuteers,  for  example,  may  help 
reduce  costs.^  Recipients  should 
carefully  explore  the  most  cost-effective 
means  of  delivering  competent  and 
acciuate  language  services  before 
limiting  services  due  to  resoiuce 
concerns.  Large  entities  and  those 
entities  serving  a  significant  number  or 
proportion  of  LEP  persons  should 
ensure  that  their  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  These  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  o(LEP  services 
required.  Recipients  have  two  main  • 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  "interpretation"),  and 
written  translation  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  onsite  interpreters  for  critical 
services  provided  to  a  high  volume  of 
LEP  persons  to  access  through 
commercially-available  telephonic 
interpretation  services.  A  written 
translation  can  range  from  translation  of 
an  entire  document  to  translation  of  a 
short  description  of  the  document.  In 
some  cases,  language  services  should  be 
made  available  on  an  expedited  basis 
while  in  others  the  LEP  individual  may 
be  referred  to  another  office  of  the 
recipient  for  language  assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  four-factor  analysis. 
Regardless  of  the  type  of  language 
service  provided,  quality.and  accuracy 
of  those  service  can  be  critical  to  avoid 
serious  consequences  to  the  LEP  person 
and  to  the  recipient.  Recipients  have 
substantial  flexibility  in  determining  the 
appropriate  mix. 

VI.  Selecting  Language  Assistance        , 
Service 

Recipients  have  two  main  ways  to 
provide  language  services:  oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  to  avoid  serious  consequences  to 
the  LEP  person  and  to  the  recipient. 


•  Small  recipients  with  limited  resources  may 
find  that  entering  into  a  bulk  telephonic 
interpretation  service  contract  will  prove  cost 
eSective. 


A.  Oral  Language  Services- 
(Interpletation) 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (soiu'ce 
language)  and  orally  translating  it  into 
anothei  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  of  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  tnanner: 

Competence  of  Interpreters.  When 
providng  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider  no  matter , 
which  I  if  the  strategies  outlined  below 
are  use  I.  Competency  requires  more 
than  se  f-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volimt^rs,  for  instance,  may  be  able  to 
commu  nicate  effectively  in  a  different 
languaj  e  when  communicating 
informi  tion  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  I  nglish.  Also,  they  may  not  be 
able  to  Jo  written  translations. 

Cora]  tetency  to  interpret,  however, 
does  n(  t  necessarily  mean  formal 
certific  ition  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 


that  th 

•  D 

ability 

adfcura 


onstrate  proficiency  in  an 
:o  communicate  information 
ly  in  both  English  and  in  the 
other  language  and  identify  and  employ 
the  app  ropriate  mode  of  interpreting 
(e.g.,  c(  nsecutive,  simultaneous, 
summa  rization,  or  sight  translation); 

•  Halve  knowledge  in  both  languages 
of  any  ipecialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabt^ary  and  phraseology  used  by  the 
LEP  pet'son: ''  and,  if  applicable, 
understand  and  follow  confidentiality 
and  inmartiality  rules  to  the  same  extent 
the  recipient  employee  for  whom  they 
are  interpreting  and/or  to  the  extent 
their  position  req'oires;  and 

•  III  derstand  and  adhere  to  their  role 
as  intei  preters  without  deviating  into 
any  otljer  role  such  as  counselor,  or 
advisor 

Somi  I  recipients  may  have  additional 
self-im  losed  requirements  for 


^  Man)  languages  have  "regionalism, 
differenc  is  in  usage.  For  instance,  a  word  that  may 
be  under  itood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  I  nguages  which  do  not  have  an  appropriate 
direct  im  erpretation  of  some  terms  and,  the 
interpret  sr  should  be  so  aware  and  be  able  to 
provide  I  hie  most  appropriate  interpretation.  The 
interpret  sr  should  likely  make  the  recipient  aware 
of  the  isa  le  and  the  interpreter  and  recipient  can 
then  woi  i.  to  develop  a  consistent  and  appropriate 
set  of  det  criptions  of  these  terms  in  that  language 
that  can  «  used  again,  when  appropriate. 


interpreters.  Where  individual  rights 
depend  on  precise,  complete,  and 
accurate  interpretation  or  translations, 
the  use  of  certified  interpreters  is 
strongly  encouraged.^  Where  such 
'proceedings  are  lengthy,  the  interpreter 
will  likely  need  breaks  and  team 
interpreting  may  be  appropriate  to 
ensure  accuracy  and  to  prevent  errors 
caused  by  mental  fetigue  of  interpreters. 
The  NRC  recognizes,  however,  that  such 
situations  are  infrequent  in  the  types  of 
programs  and  activities  it  typically 
funds. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  accuracy  of  language  services  in 
compulsory  educational  classes,  for 
example,  must  be  quite  while  the 
quality  and  accuracy  of  language 
services  in  translation  of  general  public 
announcements,  need  not  meet  the  same 
exacting  standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  WhUe  there  is  no  single 
definition  for  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  i§ 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits,  or 
services  to  tiie  LEP  person.  Conversely, 
where  access  to  or  exercise  of  a  service, 
benefit,  or  right  is  not  effectively 
precluded  by  a  reasonable  delay, 
language  assistance  can  likely  be 
delayed  for  a  reasonable  period. 

Miring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  luring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  and  sub-recipients 
can,  for  example,  fill  public  contact 
positions,  such  as  program  directors,    * 
with  staff  who  are  bilingual  and 
competent  to  commimicate  directly 
with  LEP  persons  in  their  language  and 
at  the  appropriate  level  ef  competency. 
Similarly,  a  State  Liaison  Officer  or  a 
State  Tribal  Program  serving  an  area 
with  a  significant  LEP  population  could 
seek  to  match  individuals  with  limited 
English  skills  with  language-appropriate 
bilingual  mentors.  If  bilingual  staff  are 
also  used  to  interpret  between  English 


"  For  those  languages  in  which  no  formal 
accreditation  or  certification  currently  exists,  courts 
and  law  enforcement  agencies  should  consider  a 
formal  process  for  establishing  the  credentials  of  the 
interpreter. 
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speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
English  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not. 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  times  when  the  role  of  the 
bilhigual  employee  may  conflict  with 
the  role  of  an  interpreter  (for  instance, 
a  bilingual  member  of  a  formal  review 
panel  adjudicating  allegations  of 
program  or  fiscal  noncompliance  would 
probably  not  be  able  to  perform 
effectively  the  role  of  interpreter  and 
adjudicator  at  the  same  time,  even  if  the 
bilingual  employee  were  a  qualified 
interpreter).  Effective  management 
strategies,  including  any  appropriate 
adjustments  in  assignments  and 
protocols  for  using  bilingual  staff,  can 
ensxu«  that  bilingual  staff  are  fully  and 
appropriately  used.  When  bilingual  staff 
cannot  meet  all  of  the  language  service 
obligations  of  the  recipient,  the 
recipient  should  turn  to  other  options. 

mring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  onsite  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  not  regular  need 
for  a  particular  language  skill.  In 
addition  to  commercial  and  other 
private  providers,  many  community- 
based  organizations  and  mutual 
assistance  associations  provide 
interpretation  services  for  particular 
languages.  Contracting  with  and 
providing  training  regarding  the 
recipient's  programs  and  processes  to 
these  organizations  can  be  a  cost- 
effective  option  for  providing  language 
services  to  LEP  persons  from  those 
language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
■many  different  languages  in  public- 
contact  situations.  They  may  be 
particularly  appropriate  where  the  mode 
of  communicating  with  a  LEP  proficient 
person  would  also  be  over  the  phone. 
Although  telephonic  interpretation 
services  are  useful  in  many  situations,  it 
is  important  to  ensure  that,  when  using 
these  services,  the  interpreters  are 
competent  to  interpret  any  technical 
terms  specific  to  a  particular  program 
that  may  be  important  parts  of  the 
conversation.  Nuances  in  language  and 
non-verbal  communication  can  often 
assist  an  interpreter  and  cannot  be 


recognized  over  the  phone.  Video 
teleconferencing  may  sometimes  help  to 
resolve  this  issue  where  necessary.  In 
addition,  when  discussing  dociunents,  it 
is  important  to  give  telephonic 
interpreters  adeqiiate  opportimity  to 
review  the  dociunent  prior  to  the 
discussion,  and  to  address  any  logistical 
problems. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (eiUier  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  to  LEP  persons,  use 
of  recipient-coordinated  commimity 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particidarly  useful  in  providing 
language  access  for  a  recipient's  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volimteers,  it  is  often  best  to 
use  volimteers  who  are  trained  in  the 
information  or  services  of  the  program 
and  can  commimicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
skilled  in  interpreting  between  English 
speakers  and  L£P  persons,  or  when 
sight  translating  documents,  one  should 
be  competent  in  the  skill  of  interpreting, 
and  knowledgeable  about  applicable 
confidentiality  and  partiality  rules,  if 
any.  Recipients  should  consider  formal 
arrangements  with  community-based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

Use  of  Family  Members  or  Friends  as 
Interpreters.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  friends,  or  other 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter, 
family  member,  or  friend)  in  place  of  or 
as  a  supplement  to  the  iree  language 
services  expressly  offered  by  the 
recipient.  LEP  persons  may  feel  more 
comfortable  when  a  trusted  family 
member  or  friend  acts  as  an  interpreter. 
In  addition,  in  exigent  circiunstances 
that  are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be 
necessary.  However,  with  proper 
planning  and  implementation, 
recipients  should  be  able  to  avoid  most 
of  these  situations. 

Recipients,  however,  should  take 
special  care  to  ensure  that  family,  legal 


guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  of  the 
recipient's  own  interest  in  accurate 
interpretation.  In  many  circumstances, 
family  member  (especially  children)  or 
friends  are  not  competent  to  provide 
quality  and  acciirate  interpretations. 
Issues  of  confidentiality,  privacy,  or 
conflict  of  interest  may  also  arise.  LEP 
individuals  may  feel  uncomfortable 
.  revealing  or  describing  confidential 
information  to  a  family  member,  friend, 
or  member  of  the  local  community.  In 
addition,  these  informal  interpreters 
may  have  a  personal  connection  to  the 
LEP  person  or  an  undisclosed  conflict  of 
interest.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  bee  of 
cost  to  the  LEP  person. 

While  issues  of  competency, 
confidentiality,  and  conflict  on  interest 
in  the  use  of  family  members  or  friends 
often  make  their  use  inappropriate,  the 
use  of  these  individuals  as  interpreters 
may  be  an  appropriate  option  where 
proper  application  of  the  four  factors 
would  lead  to  a  conclusion  that 
recipient-provided  services  are  not 
necessary.  An  example  of  this  might  be 
to  use,  as  one  part  of  a  public 
information  program,  language-capable 
community  groups  or  volunteers  to  help 
provide  oral  notice  or  disseminate 
written  postings  about  important  public 
meetings.  There,  the  nature  of  the 
activity  may  be  unlikely  to  implicate 
issues  of  confidentiality,  conflict  of 
interest,  or  the  need  for  accuracy.  Jn 
addition,  the  resources  needed  and  costs 
of  providing  Ismguage  services  may  be 
high.  In  such  a  setting,  an  LEP  person's 
use  of  family,  friends,  or  others  may  be 
appropriate. 

u  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whedier  a 
record  of  that  choice  and  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete, 
and  accurate  interpretations  or 
translations  of  information  and/or 
testimony  are  critical,  or  where  the 
competency  of  the  LEP  person's 
interpreter  is  not  established,  a  recipient 
might  decide  to  provide  its  own, 
independent  interpreter,  even  if  an  LEP 
person  wants  to  use  his  or  her  own 
interpreter  as  well.  Extra  caution  should 
be  exercised  when  the  LEP  person 
chooses  to  use  a  minor  as  the 
interpreter.  While  the  L£P  person's 
decision  should  be  respected,  there  may 
be  additional  issues  of  competency, 
confidentiality,  or  conflict  of  interest 
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when  the  choice  involves  using  children 
as  interpreters.  The  recipient  should 
tak%  care  to  ensure  that  the  LEP  person's 
choice  is  voluntary,  that  the  LEP  person 
is  aware  of  the  possible  problems  if  the 
preferred  interpreter  is  a  minor  child, 
and  that  the  LEP  person  knows  that  a 
competent  interpreter  coidd  be  provided 
by  the  recipient  at  no  cost. 

B.  Written  Language  Services 
(Transition) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language)  into  an  equivalent  written  text 
in  another  language  (target  language). 

What  Documents  Should  Be 
Translated?  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LEP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 
frequently-encountered  UP  group 
eligible  to  be  served  and/ or  likely  to  be 
affected  by  the  recipient's  program. 

These  written  materials  could 
include,  for  example: 

•  Notices  advising  LEP  persons  of 
free  lan^age  assistance; 

•  Written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  particular  license,  job, 
or  skill  for  which  knowing  English  is 
not  required;  or 

•  Applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits,  grants,  or 
services. 

Whether  a  document  (or  the 
information  it  solicits)  is  "vital"  may 
depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  acciuately  or  in 
a  timely  manner.  Where  appropriate, 
recipients  are  encouraged  to  create  a 
plan  for  consistently  determining,  over 
time  and  across  its  various  activities, 
what  documents  are  "vital"  to  the 
meaningful  access  of  the  LEP 
populations  they  serve. 

Classifying  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  "meaningful  access." 
Lack  of  awareness  that  a  particiilar 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 


or  activ  ity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translaied.  Commimity  organizations 
may  be^helpful  in  determining  what 
outreaoh  materials  may  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreac  1  material  may  be  made  more 
effectiv  b  when  done  in  tandem  with 
other  o  itreach  methods,  including  using 
the  ethi  uc  media,  schools,  religious,  and 
commu  nity  organizations  to  spread  a 
messag ;. 

Som*  times  a  document  includes  both 
vital  an  d  non-vital  information.  This 
may  be' the  case  when  the  document  is 
very  laige.  It  may  also  be  the  case  when 
the  titl(  and  a  phone  number  for 
obtaini  ig  more  information  on  the 
content  s  of  the  dociunent  in  fr«quently- 
encouii  tered  languages  other  than 
English  is  critical,  but  the  dociunent  is 
sent  ou  \  to  the  general  public  and 
cannot  reasonably  be  translated  into 
many  1  inguages.  Thus,  vital  information 
may  in  :lude,  for  instance,  the  provision 
of  infoimation  in  appropriate  languages 
other  tl  lan  English  regarding  where  a 
LEP  pe  -son  might  obtain  an 
interpr  station  or  translation  of  the 
docum  int. 

Into  Vhat  Languages  Should 
Docum  mts  Be  Translated?  The 
languai  ;es  spoken  by  the  LEP 
indivic  uals  with  whom  the  recipient 
has  coi  tact  determine  the  languages 
into  wl  lich  vital  documents  should  be 
transla  ed.  A  distinction  should  be 
made,  however,  between  languages  that 
are  frequently  encountered  by  a 
recipie  it  and  less  commonly- 
encoui  tered  languages.  Many  recipients 
serve  c  immunities  in  large  cities  or 
across  he  countiy^  They  regularly  serve 
LEP  pe  rsons  who  speak  dozens  and 
someti  nes  over  100  different  languages. 
To  trax  slate  all  written  materials  into  all 
of  thos  i  languages  is  unrealistic. 
Althou  >h  recent  technological  advances 
have  a  ade  it  easier  for  recipients  to 
store  aj  id  share  translated  documents, 
such  aj  t  undertaking  would  incur 
substai  itial  costs  and  require  substantial 
fesourc  es.  Nevertheless,  well- 
substai  itiated  claims  of  lack  of  resources 
to  trani  ilate  all  vital  documents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
transla  e  those  documents  into  at  least 
several  of  the  more  frequently- 
encountered  languages  and  to  set 
benchiheirks  for  continued  translations 
into  the  remaining  language  over  time. 
As  a  rsult,  the  extent  of  the  recipient's 
[on  to  provide  written 
tions  of  documents  should  be 
led  by  the  recipfent  on  a  case- 
basis,  looking  at  the  totality  of 
the  cirtumstances  in  light  of  the  four- 


factor  analysis.  Because  translation  is  a 
one-time  expense,  consideration  should 
be  given  to  whether  the  up-front  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 

Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English. 
Paragraphs  (a)  and  (b),  imder  Safe 
Harbor  Guides,  outline  the 
circumstances  that  can  provide  a  "safe 
harb(H'"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  peiragraphs  (a)  and  (b),  imder 
Safe  Harbor  Guides,  does  not  mean 
there  is  non-compliance.  Rather,  they 
provide  a  common  starting  point  for 
recipients  to  consider  whether  and  at 
what  point  the  importance  of  the 
service,  benefit,  or  activity  is  involved; 
the  nature  of  the  ii^ormation  sought; 
and  the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-«ncoimtered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  feet-intensive,  four-factor 
analysis. 

Example:  Even  if  the  safe  harbors  are 
not  used,  if  written  translation  of  a 
certain  document(s]  would  be  so 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation 
of  the  written  materials,  is  not  necessary. 
Other  ways  of  providing  meaningful 
access,  such  as  effective  oral 
interpretation  of  certain  vital 
documents,  might  be  acceptable  under 
these  circumstances. 

Safe  Harbor  Guides.  The  following 
actions  will  be  considered  strong 
evidence  of  compliance  with  the 
recipient's  written-translation 
obligations: 

(a)  The  recipient  provides  written 
translations  of  vital  documents  for  each 
eligible  LEP  language  group  that 
constitutes  five  percent  or  1 ,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 


(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  documents 
only.  They  do  not  effect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 

The  NRC  acknowledges  that  it 
provides  assistance  to  a  wide  range  of 
programs  and  activities  serving  different 
geographic  areas  with  varying 
populations.  Moreover,  as  noted  above, 
the  obligation  to  consider  translations 
applies  only  to  a  recipient's  vital 
documents  having  a  significant  impact 
on  access  ratherihan  all  tjrpes  of 
docimients  used  or  generated  by  a 
recipient  in  the  course  of  its  activities. 
For  these  reasons,  a  strict  reliance  on 
the  numbers  of  percentages  set  out  in 
the  safe  harbor  standards  may  not  be 
appropriate  for  all  of  the  NRC's 
recipients  and  for  all  their  respective 
programs  or  activities.  While  5ie  safe 
harbor  standards  outlined  above  offer  a 
common  guide,  the  decision  as  to  what 
docimients  should  be  translated  should 
ultimately  be  governed  by  the 
vmderlying  obligation  under  Title  VI  to 
provide  meaningful  access  by  LEP 
persons  by  ensuring  that  the  lack  of 
appropriate  translations  of  vital 
documents  does  not  adversely  impact 
upon  an  otherwise  eligible  LEP  persons 
ability  to  access  its  programs  or 
activities. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  written 
dociunents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  vital  documents 
are  being  translated,  competence  can 
often  be  achieved  by  use  of  certified 
translators.  Certification  or  accreditation 
may  not  always  be  possible  or 
necessary.^  Competence  can  often  be 
ensured  by  having  a  second, 
independent  translator  "check"  the 
work  of  the  primary  translator. 
Alternatively,  one  translator  can 
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translate  the  dociunent,  and  a  second, 
independent  translator  could  translate  it 
back  into  English  to  check  that  the 
appropriate  meaning  has  been 
conveyed.  This  is  c^led  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning.  i°  Commimity 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art,  or 
other  technical  concepts  helps  avoid 
confusion  by  LEP  individuals  and  may 
reduce  costs.  Creating  or  using  already- 
created  glossaries  of  commonly-used 
terms  may  be  useful  for  LEP  persons 
and  translators  and  cost  effective  for  the 
recipient.  Providing  translators  with 
examples  of  previous  accurate 
translations  of  similar  material  by  the 
recipient,  other  recipients,  or  Federal 
agencies  may  be  helpful. 

While  quality  and  accuracy  of 
translation  services  is  critical,  it  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  For  instance, 
documents  that  are  simple  and  have  no 
significant  consequence  for  LEP  persons 
who  rely  on  them  may  use  translators 
that  are  less  skilled  than  important 
dociunents  with  legal  or  other 
information  upon  which  reliance  has 
important  consequences.  The 
permanent  nature  of  written 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensm-e  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 


^  For  those  languages  in  which  no  formal 
acx:reditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 


'"There  may  be  languages  which  do  not  have  an 
appropriate  direct  translation  of  some  terms  and  the 
translator  should  be  able  to  provide  an  appropriate 
translation.  The  translator  should  likely  also  make 
the  recipient  aware  of  this.  Recipients  can  then 
work  with  translators  to  develop  a  consistent  and 
appropriate  set  of  descriptions  of  these  terms  in  that 
language  that  can  be  used  again,  when  appropriate. 
Recipients  will  find  it  more  effective  and  less  costly 
if  they  try  to  maintain  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art  and  legal  or 
other  technical  concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  persons  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
material  by  the,  recipient,  other  recipients,  or 
Federal  agencies  may  be  helpful.  ^ 


VII.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  plan  on 
language  assistance  for  LEP  persons 
("L£P  plan")  for  use  by  recipient 
employees  serving  the  public  will  likely 
be  the  most  appropriate  and  cost- 
effective  means  of  documenting 
compliance  and  providing  a  framework 
for  the  provision  of  timely  and 
reasonable  language  assistance. 
Moreover,  these  written  plans  would 
provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  their 
language  assistance  services  in  a  written 
LEP  plan,  and  show  how  the  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain 
recipients,  such  as  recipients  serving 
very  few  LEP  persons  and  recipients 
with  very  limited  resources,  may  choose 
not  to  develop  a  written  LEP  plan. 
However,  the  absence  of  a  written  LEP 
plan  does  not  obviate  the  imderlying 
obligation  to  ensure  meaningful  access 
by  LEP  persons  to  a  recipient's  program 
or  activities.  Accordingly,  in  the  event 
that  a  recipient  elects  not  to  develop  a 
written  plan,  he/she  should  consider 
alternative  ways  to  articulate  in  some 
other  reasonable  manner  a  plan  for 
providing  meaningful  access.  Entities 
having  significant  contact  with  LEP 
persons,  such  as  schools,  religious 
organizations,  community  groups,  and 
groups  working  with  new  immigrants 
can  be  very  helpful  in  providing 
important  input  into  this  planning 
process  from  the  beginning. 

The  following  five  steps  may  be 
helpful  in  designing  an  LEP  plan  and 
are  typically  part  of  effective 
implementation  plans. 

(1)  Identifying  LEP  hidividuals  Who 
Need  Language  Assistance. 

The  first  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encoimters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"). 
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which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish"  in  both  Spanish  and  English, 
"I  speak  Vietnamese"  in  both  English 
and  Vietnamese,  etc.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identify  the  language  of  LEP 
persons  they  encounter,  this  process 
will  help  in  future  applications  of  the 
first  two  factors  of  the  four-factor 
analysis.  In  addition,  positing  notices  in 
commonly  encountered  languages 
notifying  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identify. 

(2)  Language  Assistance  Measures. 
An  effective  LEP  plan  would  likely 

include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

•  Type^  of  language  services 
available; 

•  How  staff  can  obtain  those  services; 
'     •  How  to  respond  to  L£P  callers; 

•  How  to  respond  to  written 
communications  from  LEP  persons; 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff;  and 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff. 

Staff  shotild  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP    _ 
persons.  An  effective  LEP  plan  woiiTd 
likely  include  training  to  ensure  that: 

•  Staff  know  about  LEP  policies  and 
procediues;  and 

•  Staff  having  contact  with  the  pubhc 
are  trained  to  work  effiectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  are  properly  trained. 
Recipients  have  flexibility  in  deciding 
the  manner  in  which  the  training  is 
provided.  The  more  frequent  the  contact 
with  LEP  persons,  the  greater  the  need 
will  be  for  in-depth  training.  Staff  with 
'  little  or  no  contact  with  LEP  persons 
may  only  have  to  be  aware  of  an  LEP 
plan.  However,  management  staff,  even 
if  they  do  not  interact  regularly  with 
LEP  persons,  should  be  fully  aware  of 
and  understand  the  plan  so  they  can 
reinforce  its  importance  and  ensure  its 
implementation  by  staff. 

(4)  Providing  Notice  to  LEP  Persons. 
Once  an  organization  has  decided, 

based  on  the  four  factors,  that  it  will 


providt  language  services,  it  is 
important  for  the  recipient  to  let  LEP 
persons  know  that  those  services  are 
available  and  that  they  are  free  of 
charge.  Recipients  should  provide  this 
notice  n  a  language  LEP  persons  will 
unders  and.  Examples  of  notification 
that  re<  ipients  should  consider  include: 

•  Po  iting  signs  in  intake  areas  and 
other  e  itry  points.  When  language 
assistai  ice  is  needed  to  ensure 
meanii  gful  access  to  information  and 
service  i,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  treas  or  initial  points  of  contact 
so  that  [LEP  persons  can  learn  how  to 
access  those  language  services.  For 
instanoe,  signs  in  intake  offices  could 
state  tint  free  language  assistance  is 
availab  le.  The  signs  should  be  translated 
into  thi  I  most  common  languages 
encoui  tered.  They  should  explain  how 
to  get  t  le  language  help.^' 

•  St)  iting  in  outreach  docimients  that 
langu^  ;e  services  are  available  from  the 
agency  Announcements  could  be  in 
brochu  res,  booklets,  and  in  outreach 
and  re<  ruitment  information.  These 
statemi  ints  should  betranslated  into  the 
most  ci  immon  languages  and  could  be 
"tagge<  "  onto  the  front  of  common 
dociun  snts. 

•  W  >rking  with  cormnunity-based 
organi:  ations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipie  ats' -services,  including  the 
availat  ility  of  language  assistance 
service  s. 

•  Ui  ing  a  telephone  voice  mail  menu. 
The  mi  mu  could  be  in  the  most  common 
langua  jes  encoimtered.  It  should 
provid  i  information  about  available 
languq  ;e  assistance  services  and  how  to 
get  the  n. 

•  In(:Iuding  notices  in  local 
newspapers  in  languages  other  than 
Englisl.  Providing  notices  on  non- 
Englisk-Ianguage  radio  and  television 
stations  about  the  available  language 
assistance  services  and  how  to  get  them. 

•  Presentations  and/or  notices  at 
school  I  and  religious  organizations. 

(5)  N  [onitoring  and  Updating  the  LEP 
Plan. 

Reci  )ients  should,  where  appropriate, 
have  a  process  for  determining,  on  an 
ongoii  g  basis,  whether  new  documents, 
progra  as,  services,  and  activities  need 
to  be  u  ade  accessible  for  LEP 
indivii  uals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
services  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 


shook 


consider  whether  changes  in 


The  Social  Security  Administration  has  made 
such  sig  IS  available  at  http://www.ssa.gov/ 
oiulUIaK  piage/Ianglistl.htm.  These  signs  could,  for 
exampla  be  modified  for  recipient  use. 


demographics,  types  of  services,  or 
other  needs  reqiure  annual  reevaluation 
of  their  LEP  plan.  Less  frequent 
reevaluation  may  be  more  appropriate 
where  demographic  services,  and  needs 
are  more  static.  One  way  to  evaluate  the 
LEP  plan  is  to  seek  feedback  from  the 
community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

•  Current  LEP  populations  in  service 
area  or  population  affected  or 
encoimtered; 

•  Frequency  of  encounters  with  LEP 
language  groups; 

•  Nature  and  importance  of  activities 
to  LEP  persons; 

•  Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed; 

•  Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons; 

•  Whether  staff  knows  and 
understands  the  LEP  plan  and  how  to 
implement  it;  and 

•  Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals, 
management  accoimtabUity,  and 
opportimities  for  community  input  and 
planning  throughout  the  process. 

VnZ.  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  regulatory 
enforcement  is  to  achieve  voluntary 
compliance.  The  requirement  to  provide 
meaningful  access  to  LEP  persons  is 
enforced  and  implemented  by  the  NRC 
through  the  procediues  identified  in  the 
Title  VI  regulations.  These  procedures 
include  compliant  investigations, 
compliance  reviews,  efforts  to  secure 
voluntary  compliance,  andiechnical 
assistance. 

The  Title  VI  regulations  provide  that 
the  NRC  will  investigate  whenever  it 
receives  a  compliant,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
restilts  in  a  finding  of  compliance,  the 
NRC  will  inform  the  recipient  in  writing 
of  this  determination,  including  the 
basis  for  the  determination.  The  NRC 
uses  voluntary  mediation  to  resolve 
most  complaints.  However,  if  a  case  is 
fully  investigated  and  results  in  a 
finding  of  noncompliance,  the  NRC 
must  inform  the  recipient  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  that  must 
be  taken  to  correct  the  noncompliance. 
It  must  attempt  to  secure  volimtary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  the  NRC  must  secure 
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compliance  through  the  tennination  of 
Federal  assistance  after  the  recipient  has 
been  given  an  opportunity  for  an 
administrative  hearing  and/or  by 
referring  the  matter  to  a  DOJ  litigation 
section  to  seek  injunctive  relief  or 
pursue  other  enforcement  proceedings. 
The  NRC  engages  in  voluntary 
compliance  efforts  and  provides 
technical  assistance  to  recipients  at  all 
stages  of  an  investigation.  During  these 
efforts,  the  NRC  proposes  reasonable 
timetables  for  achieving  compliance  and 
consult  with  and  assist  recipients  in 
exploring  cost-effective  ways  of  coming 
into  compliance.  In  determining  a 
recipient's  compliance  with  the  Title  VI 
regulations,  the  NRC's  primary  concern 
is  to  ensure  that  the  recipient's  policies 
and  procedures  provide  meaningful 
access  for  LEP  persons  to  the  recipient's 
proQ^ms  and  activities. 

miile  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals,  the 
NRC  acknowledges  that  the 
implementation  of  a  comprehensive 
system  to  serve  LEP  individuals  is  a 
process  and  that  a  system  will  evolve 
over  time  as  it  is  implemented  and 
periodically  reevaluated.  As  recipients 
take  reasonable  steps  to  provide 
meaningful  access  to  federally  assisted 
programs  and  activities  for  LEP  persons, 
the  NRC  will  look  favorably  on 
intermediate  steps  recipients  take  that 
are  consistent  with  this  guidance,  and 
that,  as  part  of  a  broader 
implementation  plan  or  schedule,  move 
their  service  delivery  system  toward 
providing  full  access  to  LEP  persons. 
This  does  not  excuse  noncompliance 
but  instead  recognizes  that  full 
compliance  in  all  areas  of  a  recipient's 
activities  and  for  all  potential  language 
minority  groups  may  reasonable  require 
a  series  of  implementing  actions  over  a 
period  of  time.  However,  in  develt^ing 
any  phased  implementation  schedule, 
recipients  shoiild  ensiue  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
encouraged  to  document  their  efforts  to 
provide  LEP  persons  with  meaningful 
access  to  federally  assisted  programs 
and  activities. 

In  determining  a  recipient  entity's 
compliance  with  Title  VI,  the  NRC's 
primary  concern  is  to  ensure  that  the 
entity's  policies  and  procedures 
overcome  barriers  resulting  from 
language  differences  that  would  deny 
LEP  persons  a  meaningful  opportunity 
to  participate  in  and  access  programs, 
services,  and  benefits.  A  recipient 


entity's  appropriate  use  of  the  methods 
and  options  discussed  in  this  policy 
guidance  is  viewed  by  the  NRC  as 
evidence  of  that  entity's  willingness  to 
comply  voluntarily  with  its  Title  VI 
obligations. 

[FR  Doc.  03-29790  Filed  11-28-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[(Mmm  No.  IC-26263;  812-12960] 

Lehman  Brothers  Inc.,  et  al.;  Notice  of 
Application 

November  24,  2003. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  a 
permanent  order  under  section  9(c)  of 
the  Investment  Company  Act  of  1940 
("Act"). 

SUMMARY  OF  APPUCATION:  On  October 
31,  2003,  the  Commission  issued  a 
temporary  order  ("Temporary  Order") 
and  notice  of  application  for  a 
permanent  order  ("Original  Notice") 
under  section  9(c)  of  the  Act.'  This 
notice  reflects  that  Neuberger  Berman, 
LLC  ("Neuberger  LLC")  and  Neuberger 
Berman  Management  Inc.  ("Neuberger 
Management,"  and  together  with 
Neuberger  LLC,  the  "Neuberger 
Applicants")  were  added  as  named 
applicants  after  the  issuance  of  the 
Original  Notice.  The  Temporary  Order, 
which  also  applied  to  the  Neuberger 
Applicants,  remains  effective  as  issued. 
APPLICANTS:  Lehman  Brothers  Inc. 
("Lehman"),  Lehman  Brothers  Asset 
Management  Inc.  ("LBAM"),  Lincoln 
Capital  Fixed  Income  Management 
Company,  LLC  ("Lincoln  Capital"),  and 
the  Neuberger  Applicants  (together,  the 
"Applicants").2 

RUNG  DATES:  The  application  was  filed 
on  April  28,  2003,  and  amended  on 
November  21,  2003.  Applicants  have 
agreed  to  file  amendments  to  the 
application  reflecting  the  issuance  of 
each  State  Injunction  (as  defined 
below). 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persops  may  request 
a  hearing  by  writing  to  the 


'  Invest  Company  Act  Release  No.  26241  (October 
31,  2003). 

2  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  whicJi  Lehman  is  or  hereafter  becomes 
an  affiliated  person  (included  in  the  term 
Applicants). 


Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  maU.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  19,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  Lehman.  745 
Seventh  Avenue,  New  York,  NY  10019; 
LBAM,  399  Park  Avenue,  New  York,  NY 
10022;  Lincok)  Capital,  200  S.  Wacker 
Drive,  Suite  2100,  Chicago,  IL  60606; 
and  the  Neuberger  Applicants,  605 
Third  Avenue,  New  York,  NY  10158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  R.  Ponchione,  Senior  Counsel,  at 
(202)  942-7927,  or  Todd  F.  Kuehl. 
Branch  Chief,  at  202-942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  siunmary  of  the  application. 
The  complete  application  may  be 
obtained  for  a  fee  at  the  Ckimmission's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (telephone  202-942-8090). 

Applicants'  Representations 

1.  Lehman,  a  Delaware  corporation,  is 
a  full  service  investment  banking  firm, 
which,  among  other  activities,  engages 
in  securities  offerings,  including  initial 
public  offerings,  secondary  ofiiradngs 
and  debt  financings,  and  provides 
merger  and  acquisition  and  other 
services.  LBAM  serves  as  investment 
adviser  to  one  registered  investment 
company  ("Fund"),  Lincoln  Capital 
serves  as  investment  subadviser  for 
eight  Funds,  and  the  Neuberger 
Applicants  serve  as  investment  adviser, 
sub-adviser,  principal  imderwriter,  or 
depositor  to  one  or  more  Funds. 
Lehman  acts  as  the  depositor  or 
principal  underwriter  for  ope  or  more 
Funds.3 

2.  On  October  31.  2003,  the  U.S. 
District  Court  for  the  Southern  District 
of  New  York  entered  an  injunction  (the 
"Federal  Injunction")  against  Lehman  in 


3  Any  registered  unit  investment  trusts  ("UTT")  or 
registered  face  amount  certificate  company  Cor 
which  Applicants  may  serve  as  principal 
underwriter  or  depositor  are  also  included  in  the 
defined  term  Funds. 
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a  matter  brought  by  the  Commission.'* 
The  Commission  alleged  in  the 
complaint  ("Complaint")  that  Lehman 
violated  certain  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers  ("I^ASD")  and  Rules  of  the  New 
.York  Stock  Exchange  ("NYSE")  (the 
NASD  Conduct  Rules  and  NYSE  Rules 
together,  the  "Exchange  Rules")  by 
engaging  in  acts  and  practices  that 
created  or  maintained  inappropriate 
influence  by  Lehman's  investment 
banking  business  (the  "Investment 
Banking  Department")  over  the  research 
analysts  in  Lehman's  research 
department  (the  "Research 
Department").  The  Federal  Injimction 
enjoined  Lehman  directly  or  through  its 
officers,  directors,  agents  and 
employees'^  from  violating  the  specific 
rules  cited  in  the  Complaint.  Without 
admitting  or  denying  the  allegations  in 
the  Complaint,  Lehman  consented  to  the 
entry  of  the  Federal  Injunction  as  well 
as  the  payment  of  disgorgement  and 
penalties  and  other  equitable  relief. 
Applicants  state  that  Lehman  expects  to 
enter  into  settlement  agreements 
relating  to  the  activities  referred  to  in 
the  Complaint  with  certain  state  and 
territori^  agencies  which  may  result  in 
an  injunction  by  a  court  of  competent 
jurisdiction  that  is  based  on  the  same 
conduct  and  the^ame  facts  as  the 
Complaint  (each,  a  "State  Injimction," 
and,  together  with  the  Federal 
Injimction,  the  "Injunctions"). 
Applicants  request  that  this  application 
cover  any  disqualifications  of  the 
Applicants  under  section  9(a)  of  the  Act 
resulting  from  the  Injunctions. 

Applicants'  LegaLAnalysis 

1.  Section  9(a)(2)  of  the  Act,  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  UTT  or  registered 
face-amount  certificate  company. 
Section  9(a)(3)  of  the  Act  makes  the 
prohibition  in  section  9(a)(2)  applicable 
to  a  company,  any  affiliated  person  of 
which  has  been  disqualified  under  the 
provisions  of  section  9(a)(2).  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Lehman  is  an  affiliated 


••  Securities  and  Exchange  Commission  v.  Lehman 
Brothers  Inc..  03  Qv.  2940  (WHP)  (SJ).N.Y..  filed 
April  28,  2003)  (the  "Action"). 


person  ( f  each  of  LBAM,  Lincoln 
Capital,  uid  the  Neuberger  Applicants 
within  t  le  meaning  of  section  2(a)(3)  of 
the  Act.  Applicants  further  state  that  the 
entry  of  the  Injunctions  would  result  in 
Applicaiits  being  subject  to  the 
disquali^cation  provisions  of  section 
9(a)  of  tie  Act. 

2.  Sec  ion  9(c)  of  the  Act  provides  that 
the  Com  mission  shall  grant  an 
application  for  exemption  from  the 
disquali  ication  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisio  is,  as  applied  to  Applicants,  are 
unduly  ( ir  disproportionately  severe  or 
that  the  \pplicants'  conduct  has  been 
such  as  1  lot  to  make  it  against  the  public 
interest  i  >r  the  protection  of  investors  to 
grant  th<  application.  Applicants  filed 
an  appli  :ation  pursuant  to  section  9(c) 
seeking  temporary  and  permanent 
orders  exempting  them  from  the 
disquali  ication  provisions  of  section 
9(a)oftleAct.5 

3.  Api  licants  believe  they  meet  the 
standarc  for  exemption  specified  in 
section  *.  (c).  Applicants  state  that  the 
prohibit  ons  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  m  ike  it  against  the  public  interest 
or  the  pi  Qtection  of  investors  to  grant 
the  exen  ption  from  section  9(a). 

4.  Apj  licants  state  that  the  conduct 
giving  ri  ;e  to  the  Injunctions  did  not 
involve  i  my  of  the  Applicants  acting  in 
the  capa  :ity  of  investment  adviser, 
subadvii  er,  depositor,  or  principal 
underwi  iter  for  a  Fimd.^  Applicants 
statetha  the  Complaint  did  not 
expressly  reference  the  conduct  of  any 
current  or  former  officer  or  employee  of 
Lehman  who  is  or  was  involved  in 
providin  » underwriting  services  to  the 
Funds  ui  iderwritten  by  Lehman.''  While 
LBAM's,  Lincoln  Capital's,  and  the 
Neuberg  sr  Applicants'  portfolio 
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31,  2003,  the  Commission  issued  the 
Order  exempting  Applicants,  including 
ler  Applicants,  from  the  provisions  of 
until  the  date  the  Commission  takes 
on  their  application  for  a  permanent 
,  October  31,  2005  (Investment 
Release  No.  26241). 
Brothers  Holdings  Inc.  ("Lehman 
the  ultimate  parent  company  of  the 
acquired  Lincoln  Capital  on  January  31, 
;quired  the  Neuberger  Applicants  on 
2003.  The  only  Fund  advised  by  LBAM 
rsfcistered  on  May  7,  2003.  Each  of  these 
occurred  afler  the  conduct  giving  rise  to  the 


laint  also  refers  to  general  practices 
relationship  between  the  Investment 
Research  Departments.  It  is  possible 
lore  current  or  former  officers  or 
the  Applicants,  who  is  or  was 
providing  advisory,  sub-advisory  or 
services  to  the  Funds,  was  at  some 
or  employee  of  the  Investment 
or  Research  Departments. 


managers  may  have  had  access  to 
research  reports  issued  by  the  Research 
Department,  there  is  no  indication  that 
the  portfolio  managers  relied  on  these 
research  reports  more  than  any  other 
data  that  would  have  been  considered 
by  the  portfolio  managers  in  making 
investment  decisions  for  the  Funds.^ 
Although  some  of  the  Fimds  held 
securities  in  their  portfolios  at  the  time 
that  Lehman  issued  research  reports 
concerning  the  issuers  of  such 
securities.  Applicants  state  that  Lincoln 
Capital  and  tiie  Neuberger  Applicants 
were  not  acquired  by  Lehman  Holdings, 
and  LBAM  did  not  begin  serving  as 
investment  adviser  to  any  Fimd,  until 
after  the  time  period  covering  the 
conduct  that  forms  the  basis  for  the 
Injimctions.  As  far  as  Lehman  is  aware, 
none  of  the  current  or  former  officers, 
employees,  portfolio  managers,  or  any 
other  investment  personnel  employed 
by  Lehman,  who  is  or  was  involved  in 
providing  principal  underwriting 
services  to  the  Funds,  acted  in  their 
capacity  as  such  based  on  any  non- 
public information  relating  to  the 
conduct  underlying  the  Injunctions.  In 
addition,  each  of  the  Applicants  that 
serve  or  may  serve  as  an  investment 
adviser  or  sub-adviser  to  Funds  has 
adopted  policies  regarding  information 
barriers  designed  to  protect  the  Fimds 
from  any  conflict  of  interest  that  may 
arise  between  portfolio  managers  and 
other  employees  of  Lehman. 

5.  The  Applicants  have  or  will 
distribute  written  materials,  including 
an  offer  to  meet  in  person  to  discuss  the 
materials,  to  the  board  of  directors  or 
trustees  of  each  Fvmd  that  it  advises, 
subadvises,  or  principally  imderwrites 
(each,  a  "Board"),  including  the 
directors  or  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  of  the  Fund, 
and  their  independent  legal  counsel,  if 
any,  regarding  the  Injunctions,  any 
impact  on  the  Fimds,  and  this 
application.^  The  Applicants  will 
provide  the  Boards  with  all  information 
concerning  the  Injunctions  and  this 
application  that  is  necessary  for  the 
Funds  to  fulfill  thefr  disclosure  and 


B  Lehman  states  that  it  acts  as  principal 
underwriter  to  certain  UTTs  whose  portfolio 
securities  were  selected  by  an  unaffiliated  third 
party  depositor  based  on  information  published  by 
the  Research  Department. 

3  The  Applicants  also  will  advise  the  Boards  of 
any  State  Injunctions  that  are  issued.  With  respect 
to  the  UITs  discussed  in  footnote  6,  Lehman  states 
that  it  has  provided  or  will  provide  written 
notification  to  the  trustees  for  each  of  these  UTTs 
and  their  independent  depositor  concerning  the 
Injunctions,  any  impact  on  the  UITs,  and  this 
Application,  and  will  provide  any  other  related 
information  that  may  be  requested  by  the  trustees 
or  independent  depositors. 
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other  obligations  under  the  federal 
securities  laws. 

6.  Applicants  state  that  the  inability  to 
continue  providing  advisory  services  to 
the  Funds  and  the  inability  to  continue 
serving  as  principal  underwriter  to  the 
Fimds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  Applicants  also  assert 
that,  if  they  were  barred  from  providing 
services  to  the  Fimds,  the  effect  on  their 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resoiut:es  to 
establish  an  expertise  in  advising  and 
distributing  Funds.  Lehman  and  certain 
affiliated  persons  of  Lehman  previously 
have  received  exemptions  under  section 
9(c)  as  the  result  of  conduct  that 
triggered  section  9(a)  as  described  in 
greater  detail  in  the  Application. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Any  temporary  exemption  granted 
pursuant  to  the  application  shall  be  without 
prejudice  to,  and  shall  not  limit  the 
Commission's  rights  in  any  manner  with 
respect  to,  any  Commission  investigation  of, 
or  administrative  proceedings  involving  or 
against,  Applicants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption  from 
section  9(a)  of  the  Act  requested  pursuant  to 
the  application  or  the  revocation  or  removal 
of  any  temporary  exemptions  granted  imder 
the  Act  in  connection  with  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-29799  Filed  11-28-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  1,  2003: 

Closed  Meetings  will  be  held  on 
Tuesday,  December  2,  2003  at  2  p.m. 
and  Thursday,  December  4,  2003  at  4 
p.m.,  and  Open  Meetings  will  be  held 
on  Wednesday,  December  3,  2003  at  10 
a.m.,  in  Room  ICSO,  the  William  O. 
Douglas  Room  and  Thursday,  December 
4,  2003  at  3  p.m.,  in  Room  1C30,  the 
William  O.  Douglas  Room. 


Commissioner  Goldschmid,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (5),  (6),  (7),  9(B)  and  (10) 
and  17  CFR  200.402(a)  (5),  (6),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

Commissioner  Goldschmid,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  closed 
sessions. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday, 
December  2,  2003  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Regulatory  matter  regarding  a 
financied  institution; 

Adjudicatory  matter;  and 

Institution  and  settlement  of 
injimctive  actions. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
December  3.  2003  will  be: 

1.  The  Commission  will  consider 
whether  to  adopt  new  rule  38a-l  imder 
the  Investment  Company  Act,  new  rule 
206(4)-7  under  the  investment  Advisers 
Act,  and  amendments  to  rule  204-2 
tmder  the  Advisers  Act.  These  rules  and 
rule  amendments  would  require  each 
investment  company  ("fund")  and  each 
investment  adviser  registered  with  the 
Commission  to  adopt  and  implement 
compliance  policies  and  procedures,  to 
review  those  policies  and  procediues 
periodically  for  their  adequacy  and  the 
effectiveness  of  their  implementation, 
and  to  designate  a  chief  compliance 
officer  who,  in  the  case  of  funds,  woiild 
report  directly  to  the  board. 

For  further  information,  please 
contact  Hester  Peirce  at  (202)  942-0690 
or  Jamey  Basham  at  (202)  942-0719. 

The  Commission  will  also  consider 
whether  to  propose  amendments  to  rule 
22c-l  imder  the  Investment  Company 
Act  of  1940  designed  to  eliminate  late 
trading  of  redeemable  securities  issued 
by  a  registered  investment  company 
("fund").  The  proposed  amendments 
would  require  that  an  order  to  purchase 
or  redeem  fund  shares  be  received  by 
the  fund,  its  primary  transfer  agent,  or 
a  registered  securities  clearing  agency, 
by  the  time  that  the  fund  establishes  for 


calculating  its  net  asset  value  in  order 
to  receive  that  day's  price. 

For  further  information,  please 
contact  Adam  B.  Glazer  or  Penelope  W.  , 
Saltzman  at  (202)  942-0690. 

2.  The  Commission  will  consider 
whether  to  propose  amendments  to 
Forms  N-lA,  N-3.  N  4,  and  N-6  under 
the  Securities  Act  of  1933  and  the 
Investment  Company  Act  of  1940.  The 
proposals  would  (1)  require  open-end 
management  investment  companies  and 
variable  insurance  products  to  disclose 
in  their  prospectuses  information  about 
the  risks  of,  and  policies  and  procedures 
with  respect  to,  the  frequent  purchase 
and  redemption  of  investment  company 
shares;  (2)  clarify  that  open-end 
management  investment  companies  and 
insurance  company  managed  separate 
accoimts  that  offer  variable  annuities  are 
required  to  explain  both  the 
circumstances  under  which  they  will 
use  frur  value  pricing  and  the  effects  of 
using  fair  value  pricing;  and  (3)  require 
open  end  management  investment 
companies  and  insiuance  company 
managed  separate  accounts  that  offer 
variable  aimuities  to  disclose  their 
policies  with  respect  to  disclosure  of 
portfolio  holdings  information. 

For  further  iniormation,  please 
contact  Kieran  G.  Brown  or  Sanjay 
Lamba  at  (202)  942  0721. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday, 
December  4,  2003  will  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Enron 
Corporation  from  an  initial  decision  of 
an  administrative  law  judge.  The  law 
judge  denied  Eiu-on's  applications  for 
exemption  from  the  provisions  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act").  In  the  first  application, 
filed  April  12,  2000,  Enron  requested  an 
exemption  pursuant  to  Sections  3(a)(3) 
and  3(a)(5)  of  the  Act.  The  law  judge 
denied  that  application,  finding  that 
Enron  failed  to  show  that  it  is  only 
incidentally  a  public  utility  holding 
company  and  diat  it  does  not  derive  a 
material  part  of  its  income  from  its 
public  utility  subsidiary,  Pordand 
General  Electric  Company.  In  its  second 
application,  filed  on  February  28,  2002. 
and  amended  on  May  31,  2002,  &iron 
sought  an  exemption  pursuant  to 
Section  3(a)(1)  of  the  Act.  The  law  judge 
also  denied  that  application,  finding 
that  Em-on  failed  to  show  that  Pordand 
General  is  predominantly  intrastate  in 
character  and  that  it  carries  on  business 
substantially  in  a  single  state. 

Enron  contends  that  the  law  jud^ 
erred  when  she  found  that  Emtm  was 
not  entitled  to  the  exemptions  for  which 
it  applied.  The  Public  Utility 
Commission  of  Oregon,  which  regulates 


67232 


public  utilities  in  Oregon  and  which 
was  granted  party  status  by  the  law 
judge,  supports  Enron's  application  for 
an  exemption  pursuant  to  Section 
3(aHl)-  The  Division  of  Investment 
Management  opposes  Enron's 
applications  and  contends  that  Enron 
foiled  to  establish  that  it  qualifies  for 
any  of  the  statutory  exemptions  for 
which  it  applied. 

Among  the  issues  likely  to  be 
considered  is  whether  Enron  has 
established  that  it  is  entitled  to  an 
exemption  under  Sections  3(a)(1), 
3(a)(3).  or  3(a)(S)  of  the  Act. 

For  further  information,  please 
contact  the  Office  of  the  Secretary  at 
(202)  942-7070. 

The  subfect  mattm  of  the  Qosed 
Meeting  s«^eduled  for  Thursday. 
December  4.  2003  will  be: 

Post-aigument  discussion. 

At  times,  changes  in  Commission 
pii(»ities  requife  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dtted:  November  26,  2003. 
)anilhaBG.Kalz, 

.Secretary. 

(FR  Doc.  03-29910  FUed  11-26-03;  11:16 
am] 
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FMiiga  Undar  ttw  Public  Utility  Holding 
Com^iny  Act  of  1935,  as  Amended 
("Act") 

November  21, 2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made, 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspecttbn  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  IS,  2003.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 


a  copy  Qn  the  relevant  applicant(s)  and/ 
or  decI^rantCs)  at  the  address(es) 
specifieti  below.  Proof  of  service  (by 
alfidavi :  or,  in  the  case  of  an  attorney  at 
law,  by  :ertificate)  should  be  filed  with 
the  reqi  est.  Any  request  for  hearing 
should  dentify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  pny  notice  or  order  issued  in  the 
matter.  After  December  15,  2003,  the 
applical|ton(s)  and/or  declaration(s),  as 
filed  or  bs  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Great! 
9861) 


I  Energy  Incorporated  (70- 


Great  k>lains  Energy  Incorporated 
("GPE"i  a  registered  public  utility 
holdinglcompany;  Kansas  City  Power  & 
Ught  Cdmpany  ("KCPL"),  a  pubUc 
utility  subsidiary  company  of  GPE; 
Great  PMns  Power  Incorporated  ("GP 
Power"!  a  subsidiary  company  of  GPE;  * 
Kansas  City  Power  &  Light  Receivables 
Company  ("KCPL  Receivables"),  a 
nonutilsy  subsidiary  of  KCPL;  ^  all 
located  4t  1201  Walnut,  Kansas  City, 
MO  641P6;  and  KLT,  Inc.,  an 
intermediate  holding  company  of  GPE  at 
10740  hiall  Sti«et,  Overland  Park,  KS 
66211  ((tollectively,  "Applicants")  have 
filed  an  ppplication-declaration 
("Application")  under  sections  6(a),  7, 
9(a)(1),  10  and  12(c)  of  the  Act  and  rules 
45  and  46  under  the  Act. 

I.  Prior  Authorization 

By  order  dated  September  7,  2001 
(HCAR ;  Jo.  27436)  ("September  Order"), 
the  Con  mission  authorized  GPE  and  its 
subsidia  ries,  among  other  things,  to 
engage  i  i  (A)  a  program  of  external 
financiu  j,  (B)  intrasystem  credit  support 
arranger  lents,  (C)  interest  rate  hedging 
measure  s,  and  p)  other  intrasystem 
transact  ons  from  time  to  time  through 
Decemb  >r  31,  2004  ("Authorization 
Period"  .  In  particular,  the  Commission 
authorised  GPE  to  issue  and  sell 
common  stock  and,  direcUy  or 
indirectly,  short-term  and  long-term 
debt  sec  irities  and  other  forms  of 
preferred  or  equity-linked  securities. 
The  agg^gate  amoimt  of  all  such 
securities  issued  by  GPE  during  the 
Authorization  Period  was  limited  to 


'  GPE  st^es  that  GP  Power  cuirently  is  not  an 
independflfit  power  producer  ("IPP")  or  an  exempt 
wholesale  cenerator  ("EWG"),  and  has  no  interests 
in  IPPS.  It  (s  engaged  in  certain  preliminary  project 
developm^t  and  administrative  activities,  such  as 
obtaining  aptions  to  purchase  real  estate  for  a 
potential  jaant  site,  filing  applications  for  air, 
wetlands  9id  other  pre-construction  matters  and 
filing  a  market-based  rate  schedule  with  the  Federal 
Energy  Regulatory  Commission  ("FERC"). 

^  KCPL  Receivables  engages  in  accounts 
receivablei  management. 


$450  million  under  the  conditions  of  the 
September  Order,  and  the  Commission 
reserved  jiuisdiction  over  (A)  the 
retainability  of  KLT  Investment  II  until 
October  1.  2004  and  (B)  payment  of 
dividends  by  any  nonexempt  nonutility 
subsidiary. 

n.  Current  Requests 

Applicants  request  that  the  current 
proposal  supersede  and  replace  the 
authorizations  under  the  September 
Order  through  December  31,  2005 
("New  Authorization  Period"). 

A.  Financing 

GPE  requests  authorization  to  issue 
and  sell  directly,  or  indirectly  through 
financing  subsicUaries,  $1.2  billion  in 
the  aggregate  amoimt  of  common  stock, 
short  term  and  long  term  debt  securities 
and  other  forms  of  preferred  or  equity- 
linked  securities.  GPE  may  issue  and 
sell  common  stock  through  underwriters 
or  dealers,  through  agents,  or  directly  to 
a  limited  number  of  purchasers  or  a 
single  piutihaser.  Also,  it  requests 
authority  to  issue  common  stock,  , 

performance  shares  options,  SARs, 
warrants  or  other  stodc  purchase  rights 
exercisable  for  common  stock  in  public 
or  privately  negotiated  transaction  as 
consideration  for  the  equity  securities  or 
assets  of  other  existing  companies, 
provided  that  the  acquisition  of  any 
such  equity  securities  or  assets  has  been 
authorized  in  a  separate  proceeding  or 
is  exempt  under  the  Act  or  the  rules 
under  the  Act.  GPE  will  direcUy  issue 
preferred  and  equity-linked  securities, 
including  specifically,  debt  or  preferred 
securities  that  are  convertible,  either 
manditorily  or  at  the  option  of  the 
holder,  into  common  stock  or  GPE 
indebtedness  and  forward  purchase 
contracts  for  common  stock.  Long  term 
debt  of  GPE  may  be  in  the  form  of 
unsecured  notes  ("Debentures")  issued 
in  one  or  more  series.  To  provide  for 
financing  for  general  corporate 
purposes,  other  working  capital 
requirements  and  investments  in  new 
enterprises  until  long-term  financing 
can  be  obtained.  GPE  may  sell,  directiy 
or  indirectly  through  one  or  more 
financing  subsidiaries,  commercial 
paper  or  establish  bank  lines  of  credit. 

KCPL  requests  authorization  to  issue 
and  sell  notes  and  other  evidence  of 
indebtedness  having  a  maturity  of  one 
year  or  less  in  an  aggregate  principal 
amount  outstanding  at  any  one  time  not 
to  exceed  $500  million,  including 
without  limitation  commercial  paper, 
bahk  lines  of  credit,  and  other  debt 
seciuities.^ 


^  The  issuance  by  KCPL  of  commercial  paper  and 
other  short  term  indebtedness  having  a  maturity  of 
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GPE,  the  nonutility  subsidiaries  listed 
in  Exhibit  J  ("Exhibit  J  Subsidiaries"), 
and  any  future  nonutility  subsidiaries 
request  authority  to  make  loans  to  any 
such  associate  company  at  interest  rates 
and  maturities  designed  to  provide  a 
return  to  the  lending  company  of  not 
less  than  its  effective  cost  of  capital 
when  the  borrowing  Exhibit  J 
Subsidiary  is:  (1)  Not  wholly-owned 
directly  or  indirectly  by  GPE  and  (2) 
does  not  sell  goods  or  services  to  KCPL. 

GPE  and,  to  the  extent  not  exempt 
pinsuant  to  rule  52,  KCP&L,  the  Exhibit 
J  Subsidiaries,  and  any  futiire  nonutility 
subsidiaries  request  authorization  to 
enter  into  interest  rate  hedging 
transactions  with  respect  to  existing 
indebtedness,  subject  to  certain 
limitations  and  restrictions,  in  order  to 
reduce  or  manage  interest  rate  cost. 
Interest  Rate  Hedges  woiild  only  be 
entered  into  with  counterparties  whose 
senior  debt  ratings,  or  the  senior  debt 
ratings  of  the  parent  companies  of  the 
counterparties,  as  published  by 
Standard  and  Poor's  Ratings  Group,  are 
equal  to  or  greater  than  BBB,  or  an 
equivalent  rating  from  Moody's 
Investors  Service,  Fitch,  or  Duff  and 
Phelps. 

B.  Guarantees 

GPE  proposes  to  enter  into  guarantees 
and  other  forms  of  support  agreements 
on  behalf  or  for  the  benefit  of  any 
subsidiary  during  the  New 
Authorization  Period  in  an  aggregate 
principal  amoimt  not  to  exceed  $600 
million  outstanding  at  any  one  time. 

Applicants  also  request  authorization 
for  nonutility  subsidiaries  to  provide 
credit  support  on  behalf  and  for  the 
benefit  of  other  nonutility  subsidiaries 
in  an  aggregate  principal  amoimt  not  to 
exceed  $300  million  outstanding  at  any 
one  time,  exclusive  of  any  guarantees 
and  other  forms  of  credit  support 
exempt  imder  rule  45(b)(7)  or  rule  52(b). 

C.  Other  Requests 

Collectively  the  Applicants  request 
authorization  to:  (1)  Change  any  wholly 
owned  Exhibit  J  Subsidiary's  capital 
stock  capitalization;  (2)  acquire,  directly 
-  or  indirectly,  the  equity  securities  of  one 
or  more  corporations,  trusts, 
partnerships  or  other  entities  created 
specifically  for  the  purpose  of 
facilitating  the  financing  of  the 
authorized  and  exempt  activities 
("Financing  Subsidiaries"};  (3)  acquire, 
directly  or  indirecdy  through  a 


less  than  12  months  will  not  be  exempt  under  rule 
S2(a)  since  it  is  not  subject  to  approval  by  its  state 
regulatory  commission;  however,  KOPL  must  obtain 
the  authorization  of  the  Missouri  Public  Service 
commission  for  any  mortgage  or  other  encumbrance 
of  KCPL  franchise,  works,  or  system. 


nonutility  subsidiary,  the  secxirities  of 
one  or  more  new  intermediate 
subsidiary  companies  which  may  be 
oi^anized  exclusively  for  the  purpose  of 
acquiring,  holding  and/or  financing  the 
acquisition  of  the  securities  of  or  other 
interest  in  one  or  more  EWGs,  foreign 
utility  companies  ("FUCOs"),  exempt 
telecommunications  companies,  rule  58 
companies  or  other  nonutility 
subsidiaries  (as  authorized  in  this 
proceeding);  and  finally  (4)  on  behalf  of 
the  following  specified  subsidiaries:  GP 
Power;  Innovative  Energy  Considtants 
Inc.;  Home  Service  Solutions  Inc.; 
Worry  Free  Service  Inc.;  KLT  Inc.,  KLT 
Investments  n  Inc.;  KLT  Energy  Services 
Inc.;  Custom  Energy  Holdings,  LLC; 
Strategic  Energy  LLC,  KLT  Gas  lac; 
Apache  Canyon  Gas  LLC;  FAR  Gas 
Acquisitions  Corporation;  Forest  City, 
LLC;  Forest  City  Gathering  Company; 
and  Patrick  KLT  Gas,  LLC  (collectively, 
"Specified  Subsidiaries")  Uiat  the 
Specified  Subsidiaries  be  permitted  to 
pay  dividends  out  of  capital  and 
unearned  surplus  (including  revaluation 
reserve),  provided  that  no  Specified 
Subsidiary  at  the  time  of  payment 
derives  any  material  part  of  its  revenues 
from  the  sale  of  goods,  services, 
electricity  or  natural  gas  to  KCPL. 

D.  Use  of  Proceeds 

GPE  states  that  the  proposed  increase 
in  the  authorized  limit  on  issuing 
common  stock,  short-term  and  long- 
term  debt  sectuities  and  other  forms  of 
preferred  or  equity-linked  seciuities  will 
enable  it  to  (1)  finance  investments  and 
capital  expenditures  by  it  and  its 
subsidiaries,  (2)  to  fimd  futine 
investments  in  any  exempt 
telecommunications  company  or 
energy-related  or  gas-related  company 
within  the  meaning  of  rule  58,  (3)  to 
repay,  redeem,  refund  or  piuchase  by  it 
or  its  subsidiaries  of  their  respective 
securities,  and  (4)  to  finance  the 
working  capital  requirements  of  it  and 
its  subsidiaries.  GPE  further  states  that 
the  proposed  increase  in  the  authorized 
limit  will  provide  additional  liquidity  to 
it  and  the  ability  to  increase  its  equity 
to  total  capitalization  ratio,  which  wUl 
strengthen  its  financial  positipn  and 
enhance  its  access  to  the  capital 
markets.  GPE  does  not  request  authority 
at  this  time  to  invest  in  EWGs  or 
FUCOs. 

More  specifically,  GPE  requests 
authority  to  invest,  directly  or 
indirectly,  up  to  $10  million  in  the 
aggregate  in  GP  Power  to  be  used  for  the 
same  types  of  preliminary  project 
development  and  administrative 
activities  as  described  in  the  preceding 
paragraph  without  obtaining  further 
authorization  of  the  Commission; 


provided  that  if  GP  Power  becomes  an 
EWG,  investments  in  GP  Power  may  be 
made  subject  to  the  restrictions  of  rule 
53  under  the  Act.* 

E.  Financing  Parameters 

1.  Interest  Rates  on  Indebtedness 

The  interest  rate  on  long-term  debt 
securities  (debt  securities  having 
maturities  of  one  year  or  more)  issued 
to  non-associate  companies  pursuant  to 
Conunission  authorization  will  not  ■ 
exceed  at  the  time  of  issuance  the 
greata:  of  (1)  500  basis  points  of  the 
yield  to  maturity  of  a  U.S.  Treasury 
security  having  a  remaining  term 
approximately  equal  to  the  term  of  such 
debt,  or  (2)  competitive  market  rates  for 
seciuities  of  comparable  credit  quality 
with  similar  terms  and  features.  The 
interest  rate  on  GPE  bank  lines  of  a«dit 
and  short-term  debt  securities  (debt 
securities  having  maturities  of  less  than 
one  year)  issued  to  non-associate 
companies  pursuant  to  Commission 
authorization  will  not  exceed  at  the  time' 
of  issuance  the  greater  of  (i)  500  basis 
points  over  the  comparable  term 
London  Interbank  Offered  Rate 
("LIBOR"),  or  (ii)  a  gross  spread  over 
LIBOR  that  is  consistent  with  similar 
securities  of  comparable  credit  quality 
with  similar  terms  and  features. 

2.  Investment  Grade  Ratings 

Apart  frt>m  seciuities  issued  either  for 
intrasystem  financings,  or  by  KCPL  iii 
the  form  of  commercial  paper  or  short- 
term  bank  facilities,  no  guarantees  or 
other  securities,  other  than  common 
stock,  may  be  issued  in  reliance  upon 
the  authorization  granted  by  the 
Commission  unless  (1)  the  security  to  be 
issued,  if  rated;  is  rated  investment 
grade;  (2)  all  outstanding  securities  of 
the  issuer  (except  in  the  case  of  GPE,  its 
preferred  stock)  that  are  rated  are  rated 
investment  grade;  and  (3)  all 
outstanding  securities  of  GPE  (except  for 
GPE's  preferred  stock]  that  are  rated  are 
rated  investment  grade.  The  preferred 
stock  of  GPE  currently  is  not  rated 
investment  grade.  GPE  currently  has 
four  series  of  preferred  stock 
outstanding,  each  of  which  was 
originally  issued  by  KCPL.  These  four 
series  aggregate  $39  million  in  face 
amount,  or  approximately  0.2%  of 
GPE's  consolidated  capitalization.  The 
below-investment  grade  rating  on  the 
preferred  stock  is  a  result  of  the  rating 
agencies'  methodology,  which  views 
preferred  stock  to  be  structurally 
subordinated  to  any  debt  issued  by  GPE. 
It  would  not  be  economically  efficient 


*  GPE  has  invested,  directly  or  indirectly, 
approximately  S3.3  million  in  GP  Power  as  of 
September  30,  2003. 
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for  GPE  to  redeem  the  preferred  stock  at 
this  time. 

3.  Common  Equity  Capitalization 

GPE  &  KCPL  will  not  issue  guarantees 
or  other  securities  in  reliance  upon  the 
authorization  by  the  Commission 
imless,  on  a  pro-forma  basis,  taking  into 
account  the  issuance  of  guarantees,  or 
other  securities  up  to  $1.2  billion,  the 
consolidated  common  equity 
capitalization  of  GPE  and  KCPL  will 
remain  at  least  30%. 

F.  Services 

GPE  requests  authority  for  thesie  new 
intermediate  subsidiaries,  as  well  as 
existing  intermediate  subsidiaries 
(collectively,  the  "Intermediate 
Subsidiaries"),  to  provide  management, 
administrative,  project  development  and 
operating  services  to  such  entities  at  fair 
market  prices  determined  without 
regard  to  cost,  and  therefore  requests  an 
exemption  (to  the  extent  that  rule  90(d) 
does  not  apply)  pursuant  to  section 
13(b)  from  the  cost  standards  of  rules  90 
and  91  as  applicable  to  such 
transactions,  in  any  case  in  which  the 
nonutility  subsidiary  purchasing  such 
goods  or  services  is: 

(1)  A  FUCO  or  foreign  EWG  that 
derives  no  part  of  its  income,  directly  or 
indirectly,  from  the  generation, 
transmission,  or  distribution  of  electric 
energy  for  sale  within  the  United  States; 

(2)  An  EWG  that  sells  electricity  at 
market-based  rates  which  have  been 
approved  by  the  FERC,  provided  that 
the  purchaser  is  not  KCPL; 

(3)j\  "qualifying  facility"  ("QF") 
within  the  meaning  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA")  that  sells 
electricity  exclusively  (a)  at  rates  . 
negotiated  at  arms'-length  to  one  or 
more  industrial  or  commercial 
customers  purchasing  such  electricity 
for  their  own  use  and  not  for  resale, 
and/or  (b)  to  an  electric  utility  company 
at  the  purchaser's  "avoided  cost"  as 
determined  in  accordance  with  the 
regulations  under  PURPA; 

(4)  A  domestic  EWG  or  QF  that  sells 
electricity  at  rates  based  upon  its  cost  of 
service,  as  approved  by  FERC  or  any 
state  public  utility  commission  having 
jurisdiction,  provided  that  the  purchaser 
thereof  is  not  KCPL;  or 

(5)  A  rule  58  subsidiary  or  any  other 
nonutility  subsidiary  that  (a)  is 
partially-owned  by  GPE,  provided  that 
the  ultimate  purchaser  of  such  goods  or 
services  is  not  KCPL  (or  any  other  entity 
that  GPE  may  form  whose  activities  and 
operations  are  primarily  related  to  the 
provision  of  goods  and  services  to 
KCPL),  (b)  is  engaged  solely  in  the 
business  of  developing,  owning. 
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operatin » and/or  providing  services  or 
goods  to  nonutility  subsidiaries 
describe  1  in  clauses  (1)  through  (4) 
immedii  tely  above,  or  (c)  does  not 
derive,  c  irectly  or  indirectly,  any 
material  part  of  its  income  from  sources 
within  tie  United  States  and  is  not  a 
public  utility  company  operating  within 
the  United  States. 

Entergy  Mississippi,  Inc.  (70-10157) 

Entergkr  Mississippi,  Inc.  ("Entergy 
Mississippi"),  308  East  Pearl  Street. 
Jackson,  MI  39201,  an  electric  utility 
subsidiary  of  Entergy  Corporation,  a 
registerea  holding  company  under  the 
Act,  has  filed  an  application-declaration 
under  se  :tions  6(a),  7,  9(a),  10,  12(c), 
12(d),  12(e),  32  and  33  of  the  Act  and 
rules  42,  53,  and  54  under  the  Act. 

Enterg  /  Mississippi  seeks 
authoriz  ition  to  issue  and  sell,  from 
time  to  t  me  through  March  31,  2007,  up 
to  $900  1  lillion  combined  aggregate 
principa  amount  of  (a)  its  first  mortgage 
bonds  ("Bonds"),  (b)  its  preferred  stock 
("Preferred  Stock"),  (c)  imsecured  long- 
term  ind  ibtedness  ("Long-term  Debt"), 
and,  (d)  i  lirectly  or  indirectly  through 
one  or  m  ore  financing  subsidiaries, 
other  for  ns  of  preferred  or  equity-linked 
securitie  >  ("Equity  Interests") 
(collectii  ely,  "Securities"). 

The  B«  inds  (a)  may  be  subject  to 
optional  and/or  mandatory  redemption, 
in  whole  or  in  part,  at  par  or  at 
premiun  s  above  their  principal  amount, 
(b)  may  1  le  entitled  to  mandatory  or 
optional  sinking  fund  provisions,  (c) 
may  be  i  isued  at  fixed  or  floating  rates 
of  interei  t.  (d)  may  provide  for  reset  of 
the  coup  an  under  a  remarketing 
arrangen  ent,  (e)  may  be  called  from 
existing  nvestors  by  a  third  party,  (f) 
may  be  backed  by  a  bond  insurance 
policy  and  (g)  would  have  a  maturity 
ranging  torn  one  year  to  50  years.  The 
maturity  dates,  interest  rates, 
redempt  on  and  sinking  fund  provisions 
and  com  ersion  features,  if  any,  with 
respect  t )  the  Bonds  of  a  particular 
series,  as  well  as  any  associated 
placement,  imderwriting  or  selling  fees, 
commis^ons  and  discounts,  if  any, 
would  b(  established  by  negotiation  or 
competil  ive  bidding.  The  maturity 
dates,  in  erest  rates,  redemption  and 
sinking  i  jnd  provisions  and  conversion 
featiu^s,  if  any,  with  respect  to  Bonds  of 
a  particu  ar  series,  as  well  as  any 
associate  d  placement,  imderwriting  or 
selling  a  ;ent  fees,  commissions  and 
discount  i,  if  any,  would  be  established 
by  negot  ation  or  competitive  bidding. 

The  Pi  sferred  Stock  or  Equity 
Interests  may  be  issued  in  one  or  more 
series  wi  th  whatever  rights,  preferences 
and  prio  ities,  including  those  related  to 
redempt  on,  are  designated  in  the 


instrument  creatii^  each  series.  The 
Preferred  Stock  or  Equity  Interests  may 
be  redeemable  or  may  be  perpetual. 

The  Long-term  Debt  of  a  particular 
series  (a)  would  be  unsecured,  (b)  may 
be  convertible  into  any  other  securities 
of  Entergy  Mississippi  (except  common 
stock),  (c)  would  have  a  maturity 
ranging  from  one  year  to  50  years,  (d) 
may  be  subject  to  optional  and/or 
mandatory  redemption,  in  whole  or  in 
part,  at  par  or  at  premiums  above  its 
principal  amount,  (e)  may  be  entitled  to 
mandatory  or  optional  sinking  fund 
provisions,  (f)  may  be  issued  at  fixed  or 
floating  rates  of  interest,  (g)  may  provide 
for  reset  of  the  coupon  in  accordance  ~ 
with  a  remarketing  arrangement,  and  (h) 
may  be  called  from  existing  investors  by 
a  third  party.  The  maturity  dates, 
interest  rates,  redemption  and  sinking 
fund  provisions  and  conversion 
features,  if  any,  with  respect  to  Long- 
term  Debt  of  a  particular  series,  as  well 
as  any  associated  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts,  if  any, 
would  be  established  by  negotiation  or 
competitive  bidding.  Entergy 
Mississippi  states  that  it  presently 
contemplates  selling  the  Securities  by 
competitive  bidding,  negotiated  public 
offering  or  private  placement. 

Entergy  Mississippi  proposes  to  use 
the  net  proceeds  derived  from  the 
issuance  and  sale  of  the  "Securities  for 
general  corporate  purposes,  including 
(a)  financing  its  capital  expenditures,  (b) 
repaying,  redeeming,  refunding  or 
purchasing  any  of  its  securities  issued 
in  accordance  with  rule  42  under  the    , 
Act  and/or  those  issued  on  Entergy 
Mississippi's  behalf  in  accordance  with 
section  9(c)(1)  of  the  Act,  and  (c) 
financing  its  working  capital 
requirements. 

~  Entergy  Mississippi  also  proposes  to 
enter  into  arrangements  to  finance  or 
refinance  on  a  tax-exempt  basis  certain 
pollution  control  facilities  and/or 
sewage  or  solid  waste  disposal  fecilities 
("Facilities").  Entergy  Mississippi 
proposes,  itom  time  to  time  through 
March  31,  2007,  to  enter  into  one  or 
more  leases,  subleases,  installment  sale 
agreements,  refunding  agreements  or 
other  agreements  ("Agreements")  and/or 
supplements  and/or  amendments  to 
those  Agreements  ("Facilities 
Agreements")  with  one  or  more  issuing 
governmental  authorities 
("Authorities"),  under  which  the 
Authority  may  issue  one  or  more  series 
of  tax-exempt  bonds  ("Tax-exempt 
Bonds")  in  an  aggregate  principal 
amount  not  to  exceed  $50  million 
(including  the  possible  issuance  and 
pledge  by  Entergy  Mississippi  of  up  to 
$55  million  in  aggregate  principal 
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amoimt  of  Entergy  Mississippi 
Collateral  Bonds  (as  defined  oelow), 
which  $55  million  is  not  included  in  the 
$900  million  referenced  above).  The  net 
proceeds  from  the  sale  of  Tax-exempt 
Bonds  would  be  applied  to  financing,  or 
refinancing  tax-exempt  bonds  issued  for 
the  purpose  of  financing,  the  Facilities. 
Entergy  Mississippi  further  proposes, 
under  the  Facilities  Agreement,  to 
purchase,  acquire,  construct  and  install 
the  Facilities  unless  the  Facilities  are 
already  in  operation.  Under  the 
Facilities  Agreements,  Entergy 
Mississippi  would  be  obligated  to  make 
pa)maients  sufficient  to  pay  the  principal 
or  redemption  price  of,  premium,  if  any, 
and  the  interest  on,  and  other  amounts 
owing  with  respect  to,  the  Tax-exempt 
Bonds,  together  with  related  expenses. 

The  Tax-exempt  Bonds  of  a  particular 
series  (a)  would  have  a  maturity  ranging 
from  one  year  to  50  years,  (bJ  may  be 
subject  to  optional  and/or  mandatory 
redemption,  in  whole  or  in  part,  at  par 
or  at  premiiuns  above  their  principal 
amoimt,  (c)  may  be  entitled  to 
mandatory  or  optional  sinking  fund 
provisions,  (d)  may  be  issued  at  fixed  or 
floating  rates  of  interest,  (e)  may  provide 
for  reset  of  the  coupon  under  a 
remarketing  arrangement,  (f)  may  be 
called  from  existing  investors  by  a  third 
party,  (g)  may  be  backed  by  a  municipal 
bond  insurance  policy,  (h)  may  be 
supported  by  credit  support  such  as  a 
bank  letter  of  credit  and  reimbursement 
agreement,  (i)  may  be  supported  by  a 
lien  subordinate  to  EMI's  Mortgage  and 
Deed  of  Trust,  as  amended  and 
supplemented  both  in  the  past  and  in 
the  future  ("Mortgage"),  on  the 
Facilities  related  to  those  Tax-exempt 
Bonds  and  (j)  may  be  supported  by  the 
issuance  and  pledge  of  Bonds  issued  as 
collateral  security  for  those  Tax-exempt 
Bonds  ("Collateral  Bonds").  The 
maturity  dates,  interest  rates, 
redemption  and  sinking  fund  provisions 
and  conversion  features,  if  any,  with 
respect  to  Tax-exempt  Bonds  of  a 
particular  series,  as  well  as  any 
associated  placement,  imderwriting  or 
selling  agent  fees,  conunissions  and 
discounts,  if  any,  would  be  established 
by  negotiation  or  competitive  bidding. 

Entergy  Mississippi  also  proposes  to 
enter  into  arrangements  to  issue  up  to 
$300  million  in  aggregate  principal 
amoimt  of  municipal  securities 
("Municipal  Securities")  (including  the 
possible  issuance  and  pledge  by  Entergy 
Mississippi  of  up  to  $350  million  in 
aggregate  principal  amoimt  of  Entergy 
Mississippi  Municipal  Collateral  Bonds 
(as  defined  below),  which  $350  nullion 
is  not  included  in  the  $900  million 
referenced  above).  Entergy  Mississippi 
proposes,  from  time  to  time  through 


March  31,  2007,  to  enter  into  one  or 
more  agreements,  either  directly  or 
through  an  affiliate  ("MimicipaJ 
Securities  Agreements"),  with  one  or 
more  issuing  governmental  authorities 
("Municipal  Entities"),  under  which  a 
Mimicipal  Entity  could  issue  securities 
to  the  public  on  behalf  of  Entergy 
Mississippi  or  loan  money  to  Enteigy 
Mississippi  through  a  bank,  an  affiliate 
of  Entergy  Mississippi,  or  other  person. 
The  net  proceeds  from  the  sale  of 
Mimicipal  Securities  would  be  applied 
to  finance  certain  costs  of  Entergy 
Mississippi.  Under  any  Municipal 
Securities  Agreement,  Entergy 
Mississippi  would  be  obligated  to  make 
payments  sufficient  to  provide  for 
payment  by  the  Mimicipal  Entity  of  the 
principal  or  redemption  price  of, 
premium,  if  any,  and  interest  on,  and 
other  amounts  owing  with  respect  to  the 
Municipal  Securities,  together  with 
related  expenses. 

The  Municipal  Securities  of  a 
particular  series  (a)  would  have  a 
maturity  ranging  from  one  year  to  fifty 
years,  (b)  may  be  subject  to  optional 
and/or  mandatory  redemption,  in  whole 
or  in  part,  at  par  or  at  premiums  above 
their  principal  amount,  (c)  may  be 
entitled  to  mandatory  or  optional 
sinking  fund  provisions,  (d)  may  be 
issued  at  fixed  or  floating  rules  of 
interest,  (e)  may  provide  for  reset  of  the 
coupon  under  a  remarketing 
arrangement,  (f)  may  be  called  from 
existing  investors  by  a  third  party,  (g) 
may  be  backed  by  a  municipal  securities 
insurance  policy,  (h)  may  be  supported 
by  credit  support  such  as  a  bank  letter 
of  credit  and  reimbursement  agreement, 
(i)  may  be  supported  by  a  lien 
subordinate  to  the  Mortgage  on  certain 
of  EMI's  facilities  and  other  assets,  and 
(j)  may  be  supported  by  the  issuance 
and  pledge  of  Bonds  issued  as  collateral 
security  for  them  ("Municipal  Collateral 
Bonds").  The  maturity  dates,  interest 
rates,  redemption  and  sinking  fund 
provisions  and  conversion  features,  if 
any,  with  respect  to  Municipal 
Securities  of  a  particular  series  as  well 
as  any  associated  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts,  if  any, 
would  be  established  by  negotiation  or 
competitive  bidding. 

Entergy  Mississippi  also  proposes  to 
(a)  acquire  the  equity  securities  of  one 
or  more  financing  subsidiaries  and/or 
special-purpose  subsidiaries,  organized 
solely  to  fecilitate  financing,  (b)  to 
guarantee  the  securities  issued  by  those 
financing  subsidiaries  and/or  si}ecial 
purpose  subsidiaries,  and  (c)  to  have  the 
financing  subsidiaries  and/or  special 
purpose  subsidiaries  pay  Entergy 


Mississippi,  either  directly  or  indirectly, 
dividends  out  of  capital. 

Entergy  Gulf  SUtes,  Inc.  (70-10158) 

Entergy  Gulf  States,  Inc.  ("Enteigy 
Gulf  States"),  350  Pine  Street, 
Beaumont,  Texas  77701,  an  electric 
utility  subsidiary  of  Entergy 
Corporation,  a  registered  holding 
company  under  ^e  Act,  has  filed  an 
application-declaration  under  sections 
6(a),  7,  9(a),  10,  12(c),  12(d),  12(e).  32 
and  33  of  the  Act  and  rules  42,  53,  and 
54  under  the  Act. 

Enteigy  Gulf  States  seeks 
authorization  to  issue  and  sell,  frt>m 
time  to  time  through  March  31,  2007,  up 
to  $2  bilUon  combined  aggregate 
principal  amount  of  (a)  its  firet  mortgage 
bonds  ("Bonds")  including  first 
mortgage  bonds  of  the  medium  term 
note  series  ("MTNs"),  (b)  its  preferred 
stock  ("Preferred  Stock"),  (c)  its 
preference  stock  ("Preference  Stock"), 
(d)  unsecured  long-term  indebtedness 
("Long-term  Debt"),  and  (e)  directly  or 
indirectly  through  one  or  more 
financing  subsidiaries,  other  forms  of 
preferred  or  equity-linked  securities 
("Equity  hiterests"). 

The  Bonds  and  MTNs  (a)  may  be 
subject  to  optional  and/or  mandatory      ' 
redemption,  in  whole  or  in  part,  at  par 
or  at  premiums  above  their  principal 
amount,  (b)  may  be  entitled  to 
mandatory  or  optional  sinking  fund 
provisions,  (c)  may  be  issued  at  fixed  or 
floating  rates  of  interest,  (d)  may 
provide  for  reset  of  the  coupon  under  a 
remarketing  arrangement,  (e)  may  be 
called  from  existing  investors  by  a  third 
party,  (f)  may  be  backed  by  a  bond 
insurance  policy  and  (g)  would  have  a 
maturity  ranging  from  one  year  to  fifty 
years.  The  maturity  dates,  interest  rates, 
redemption  and  sinking  fund  provisions 
and  conversion  features,  if  any,  of  the 
Bonds  of  a  particular  series,  as  well  as 
any  associated  placement,  underwriting 
or  selling  fees,  commissions  and 
discounts;  would  be  established  by 
negotiation  or  competitive  bidding.  The 
maturity  dates,  interest  rates, 
redemption  and  sinking  fund  provisions 
and  conversion  features,  if  any,  of 
Bonds  of  a  particular  series,  or  MTNs  of 
a  particular  sub-series,  as  well  as  any 
associated  placement,  underwriting  or 
selling  agent  fees,  commissions  and 
discoimts,  would  be  established  by 
negotiation  or  competitive  bidding. 

The  Preferred  Stock  or  Equity 
Interests  may  be  issued  in  one  or  more 
series  with  whatever  rights,  preferences 
and  prioriti^,  including  those  related  to 
redemption,  are  designated  in  the 
instrument  creating  each  series.  The 
Preferred  Stock  or  Equity  Interests  may 
be  redeemable  or  may  be  perpetual. 
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The  Long-term  Debt  (a)  would  be 
unseoued,  (b)  may  be  convertible  into 
any  other  securities  of  Entergy  Gulf 
States  texcept  common  stock],  (c)  would 
have  a  maturity  ranging  from  one  year  . 
to  fifty  years,  (d)  may  be  subject  to 
optiontJ  and/or  mandatory  lijdemption, 
in  whole  or  in  part,  at  par  or  at 
premiums  above  its  principal  amount, 
(e)  may  be  entitled  to  mandatory  or 
optional  sinking  fund  provisions,  (f) 
may  be  issued  at  fixed  or  floating  rates 
of  interest,  (g)  may  provide  for  reset  of 
the  coupon  under  a  remarketing 
arrangement,  and  (h)  may  be  called  from 
existing  investors  by  a  tldrd  party.  The 
maturity  dates,  interest  rates, 
redemption  and  sinking  fund  provisions 
and  conversion  features,  if  any,  with 
respect  to  Long-term  Debt  of  a  particular 
series,  as  well  as  any  associated 
placement,  underwriting  or  selling  agent 
fees,  commissions  and  discounts,  would 
be  established  by  negotiation  or 
competitive  bidding. 

Entergy  Gulf  States  proposes  to  use 
the  net  proceeds  from  the  issiiance  and 
sale  of  Bonds,  and/or  MTNs  and/or  the 
Preferred  Stock  and/or  the  Preference 
Stock  and/or  the  Long-term  Debt  and/or 
the  Equity  Interests  for  general  corporate 
purposes,  including  (a)  financing  its 
capital  expenditures,  (b)  repajring, 
redeeming,  refunding  or  purchasing  any 
of  its  securities  under  rule  42  and/ or 
those  issued  on  Entergy  Gulf  States' 
behalf  under  section  9(c)(1),  and  (cl 
financing  its  working  capital 
requirements. 

Entergy  Gulf  States  states  that  it 
contemplates  selling  the  Bonds  and/or 
MTNs  and/or  the  Preferred  Stock  and/ 
or  the  Preference  Stock  and/or  the  Long- 
term  Debt  and/or  the  Equity  Interests  by 
competitive  bidding,  negotiated  public 
offering  or  private  placement. 

Entergy  Gulf  States  al^o  proposes  to 
enter  into  arrangements  to  fiinance  or 
refinance  on  a  tax-exempt  basis  certain 
facilities  eligible  to  be  financed  with 
tax-exempt  debt,  including,  but  not 
limited  to,  sew^e  and/or  solid  waste 
disposal  facilities  ("Facilities").  Entergy 
Gulf  States  proposes,  from  time  to  time 
through  March  31,  2007,  to  enter  into 
one  or  more  leases,  subleases, 
installment  sale  agreements,  refunding 
agreements  or  other  agreements 
("Agreements")  and/or  supplements 
and/or  amendments  to  those 
Agreements  ("Facilities  Agreements") 
with  one  or  more  issuing  governmental 
authorities  ("Authorities"),  imder  which 
the  Authorities  may  issue  one  or  more 
series  of  tax-exempt  bonds  ("Tax- 
exempt  Bonds")  in  an  aggregate 
principal  amount  up  to  $500  million 
(including- the  possible  issuance  and 
pledge  by  Entwgy  Gulf  States  of  up  to 
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$560  milion  in  aggregate  principal 
amount  ^f  Entergy  GiJf  States  Collateral 
Securitiffi  (as  defined  below),  which 
$560  milion  is  not  included  in  the  $2 
billion  n  entioned  above).  The  net 
proceeds  from  the  sale  of  Tax-exempt 
Bonds  w  3uld  be  applied  to  financing,  or 
refinanc:  ng  tax-exempt  bonds  issued  for 
the  purp  )se  of  financing,  the  Facilities. 

Under  the  terms  of  the  Facilities 
Agreeme  ats,  Entergy  Gulf  States  may 
commit  I  o  purchase,  acquire,  construct, 
install,  o  >erate  and/or  maintain  the 
Facilities.  Under  the  Facilities 
Agreements,  Entergy  Gulf  States  would 
be  obligated  to  make  pa)rments 
sufficien ;  to  pay  the  principal  or 
redempt  on  price  of,  premium,  if  any, 
and  the  i  iterest  on,  and  other  amounts 
owing  w  th  respect  to,  the  Tax-exempt 
Bonds,  t(  gether  with  related  expenses. 

The  T^x-exempt  Bonds  (a)  would 
have  a  maturity  ranging  from  one  year 
to  fifty  y(  lars,  (b)  may  be  subject  to 
optional  md/or  mandatory  redemption, 
in  whole  or  in  part,  at  par  or  at 
premium  s  above  their  principal  amount, 
(c)  may  l  e  entitled  to  mandatory  or 
optional  sinking  fund  provisions,  (d) 
may  be  ii  sued  at  fixed  or  floating  rates 
of  interei  t,  (e)  may  provide  for  reset  of 
the  coup  )n  under  a  remarketing 
arrangen  ent,  (f)  may  be  called  from 
existing  i  avestors  by  a  third  party,  (g) 
may  be  becked  by  a  municipal  bond 
insiu^nc^  policy,  (h)  may  be  supported 
by  creditjsupport  such  as  a  bank  letter 
of  credit  and  reimbursement  agreement, 
(i)  may  be  supported  by  a  lien 
subordinate  to  Entergy  Gulf  States' 
Indentur^  of  Mortgage  (as  before  and 
later  amc  oded  and  supplemented)  on 
the  Facil  ties  related  to  those  Tax-    - 
exempt  I  onds  and  (j)  may  be  supported 
by  the  is:  uance  and  pledge  of  Bonds 
issued  as  collateral  security  for  those 
Tax-exen  ipt  Bonds  ("Collateral 
Securitie  i").  The  maturity  dates,  interest 
rates,  red  emption  and  sinking  fund 
provisioi  s  and  conversion  featm«s,  if 
any,  witi  respect  to  Tax-exempt  Bonds 
of  a  parti  :ular  series,  as  well  as  any 
associate  1  placement,  underwriting  or 
selling  a{  ent  fees,  commissions  and 
discount  ,  would  be  established  by 
negotiatii  m  or  competitive  bidding. 

Enterg] '  Gulf  States  also  proposes  to 
(a)  acquij  e  the  equity  securities  of  one 
or  more  i  nancing  subsidiaries  and/or 
special-p  irpose  subsidiaries,  organized 
solely  to  facilitate  finaacing,  (b)  to 
guarantee  the  securities  issued  by  those 
financing  subsidiaries  and/or  special 
purpose  Subsidiaries,  and  (c)  to  have  the 
financing  subsidiaries  and/or  special 
purpose  Subsidiaries  pay  Entergy  Gulf 
States,  eifher  directly  or  indirectly, 
dividend  i  out  of  capital. 


Ameren  Corporation,  et  al.  (70-10159) 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  cdmpany,  Ameren 
Energy,  Inc.,  and  Ameren's  nonutility 
subsidiaries  Ameren  Development 
Company  ("Ameren  Development"), 
Ameren  ERG,  Inc.  ("Ameren  ERG"), 
Ameren  Energy  Resources  Company 
("Ameren  Energy  Resources"),  Ameren 
Energy  Marketing  Company,  Ameren 
Energy  Fuels  and  Services  Company. 
Illinois  Materials  Supply  Co..  Missouri 
Central  Railroad  Company,  Union 
Electric  Development  Company 
("UEDC"),  AFS  Development  Company, 
LLC,  all  located  at  1901  Chouteau 
Avenue,  St.  Louis,  Missouri  63103,  and 
nonutility  subsidiaries  CIPSCO 
Investment  Company  ("GIG"),  607  East 
Adams  Street,  Springfield,  Illinois 
62739,  GILCORP  Investment 
Management  Inc.,  GILCORP  Ventures 
Inc.,  GILCORP  Energy  Services,  Inc.. 
QST  Enterprises  Inc..  CILCO 
Exploration  and  Development 
Company,  and  CILCO  Energy 
Corporation,  all  located  at  300  Liberty 
Street,  Peoria,  Illinois  61602,  and 
nonutility  subsidiaries  AmerenEnergy 
Medina  Valley  Cogen  (No.  4),  L.L.C., 
AmerenEnergy  Medina  Valley  Cogen 
(No.  2)  L.L.C.,  AmerenEnergy  Medina 
Valley  Cogen,  L.L.C.,  an  exempt 
wholesale  generator  ("EWG")  and 
AmerenEnergy  Medina  Valley 
Operations,  L.L.C.,  a  nonutility 
st^sidiary  all  at  P.O.  Box  230, 
Mossville,  Illinois,  61552-0230' 
(collectively,  "Applicants"  and 
excluding  Ameren  "Nonutility 
Subsidiaries")  have  filed  an  application- 
declaration  ("Application")  under 
sections  6(a),  7,  9(a),  10, 12(b),  12(c)  and 
13(b)  of  the  Act  and  rules  43,  45,  46,  90 
and  91  under  the  Act. 

By  order  dated  July  23, 1999  (the 
"1999  Order"),5  Ameren,  Ameren  Union 
Electric  Company  d/b/a  AmerenUE,  and 
certain  direct  and  indirect  non-utility 
subsidiaries  of  Ameren  were  authorized 
to  engage  in  various  transactions  from 
time  to  time  through  December  31, 
2003,  relating  generally  to  Ameren's 
reorganization  of  its  nonutility 
subsidiary  companies  and  the 
acquisition  and  ownership  of  new  non- 
utility  subsidiaries. 

In  this  Application,  the  Applicants 
are  seeking  to  extend  and  restate  their 
ciurent  authorization  und»  the  1999 
Order  for  the  period  through  December 
31,  2006  (the  "Authorization  Period"), 
subject  to  a  continuation  of  the 
Commission's  reservation  of  jurisdiction 
over  certain  specified  proposals,  as 
described  below. 


^  Holding  Co.  Act  Release  No.  27053. 
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I.  Intermediate  Subsidiaries 

Ameren  proposes  to  acquire,  directly 
or  indirectly  through  the  Nonutility 
Subsidiaries,  the  securities  of  one  or 
more  new  subsidiaries  ("Intermediate 
Subsidiaries")  organized  exclusively  for 
the  purpose  of  acqiiiring,  holding  and/ 
or  financing  the  acquisition  of  the 
securities  of  or  other  interest  in  EWGs, 
foreign  utility  companies  ("FUCOs"), 
exempt  telecommunications 
companies"  ("ETCs")  under  section  34 
of  the  Act,  energy-related  companies" 
under  rule  58  ("Rule  58  Subsidiaries") 
or  other  non  utility  companies  the 
acquisition  of  which  has  been  expressly 
authorized  by  the  Conunission. 
Applicants  state  that  the  Intermediate 
Subsidiaries  would  be  organized 
exclusively  for  the  purpose  of  acquiring, 
holding  and/or  financing  the  acquisition 
of  the  securities  of  or  other  interest  in 
one  or  more  of  EWGs,  FUCOs,  ETCs 
under  section  34  of  the  Act, 
(collectively,  "Exempt  Subsidiaries"), 
Rule  58  Subsidiaries,  or  other  current  or 
future  non-exempt  subsidiaries  that 
have  been  authorized  by  the 
Commission  ("Non-Exempt 
Subsidiaries"),  provided  that 
Intermediate  Subsidiaries  may  also 
engage  in  Development  Activities  ^  and 
Administrative  Activities  ^  relating  to 
such  subsidiaries. 

n.  Financing  Subsidiaries 

Applicants  request  authority  to 
acquire,  directly  or  indirectly,  the  equity 
securities  of  one  or  more  new 
subsidiaries  ("Financing  Subsidiaries") 
organized  exclusively  for  the  purpose  of 
issuing  long-term  debt  or  eqwty 
securities  to  investors  other  than 
Ameren  in  order  to  finance,  in  whole  or 
in  part,  Ameren's  direct  or  indirect 
acquisition  of  Exempt  Subsidiaries  and 
Rule  58  Subsidiaries  created  specifically 
for  the  purpose  of  facilitating  die 
financing  of  the  Applicants'  authorized 
and  exempt  activities  (including  exempt 


°  Development  Activities  are  limited  to  due 
diligence  and  design  review;  market  studies; 
preliminary  engineering;  site  inspection; 
preparation  of  bid  proposals,  including,  in 
connection  therewith,  posting  of  bid  bonds; 
application  for  required  permits  and/or  regulatory 
approvals;  acquisition  of  site  options  and  options 
on  other  necessary  rights;  negotiation  and  execution 
of  contractual  commitments  with  owners  of  existing 
facilities,  equipment  vendors,  construction  firms, 
power  purchasers,  thermal  "hosts,"  fuel  suppliers 
and  other  project  contractors;  negotiation  of 
financing  commitments  with  lenders  and  other 
third-party  investors;  and  such  other  preliminary 
activities  as  may  be  required  in  connection  with  the 
purchase,  acquisition  or  construction  of  &cilities  or 
the  securities  of  other  companies. 

'  Administrative  Activities  include  ongoing 
personnel,  accounting,  engineering,  legal,  financial, 
and  other  support  activities  necessary  to  manage 
Development  Activities  and  investments  in  non- 
utility  subsidiaries. 


and  authorized  acquisitions)  through 
the  issuance  of  long-term  debt  or  equity 
securities  to  third  parties  and  the 
transfer  of  the  proceeds  of  such 
financings  to  the  parent  company  of  the 
Financing  Subsidiary. 

The  amount  and  terms  (i.e.,  interest 
rate,  maturity,  etc.)  of  any  long-term 
debt  or  preferred  equity  seciuities 
issued  by  a  Financing  Subsidiary  of 
Ameren  will  count  against  the 
limitation  and  comply  with  the  specific 
terms  applicable  to  that  type  of  security 
under  the  any  applicable  order 
approving  financing  by  Ameren. 
Ameren  also  proposes,  if  required,  to 
guarantee  or  enter  into  expense 
agreements  in  respect  of  the  obligations 
of  any  such  Financing  Subsidiaries.  To 
avoid  double  coimting,  however,  the 
guarantee  of  that  security  by  Ameren 
would  not  also  be  counted  against  the 
then  ciurent  limit  on  guarantees  that 
Ameren  is  authorized  to  issue  under  any 
applicable  order.  Nonutility 
Subsidiaries  may  also  provide 
guarantees  and  enter  into  expense 
agreements,  if  required,  on  behalf  of 
such  entities  pursuant  to  rules  45(b)(7) 
and  52,  as  applicable.  Ameren  further 
requests  authorization  to  issue  its 
unsecured  subordinated  promissory 
notes  ("Subordinated  Notes")  to  any 
Financing  Subsidiary  to  evidence  a  loan 
of  the  proceeds  of  any  financing  by  a 
Financing  Subsidiary  to  Ameren.  The 
amount  and  terms  (i.e.,  interest  rate, 
maturity,  default  provisions, 
prepayment  terms,  etc.)  of  any 
Subordinated  Notes  issued  by  Ameren 
to  a  Financing  Subsidiary  will  be 
designed  to  parallel  the  amount  and 
terms  of  the  specific  securities  of  a 
Financing  Subsidiary  in  respect  of 
which  such  Subordinated  Notes  are 
issued.  Again,  to  avoid  double  counting, 
the  amount  of  Subordinated  Notes 
issued  by  Ameren  to  any  Financing 
Subsidiary  will  not  be  counted  against 
the  then  applicable  limit  on  long-term 
debt  and  preferred  equity  securities  that 
Ameren  is  authorized  to  issue.  . 

m.  Special  Purpose  Subsidiaries 

Ameren  requests  authority  to  acquire, 
directly  or  indirectly  through  a 
Nonutility  Subsidiary,  the  equity 
secvirities  of  one  or  more  new 
subsidiaries  ("Sp>ecial  Purpose 
Subsidiaries")  organized  to  purchase  or 
otherwise  acquire  any  of  the  assets  of  or 
securities  held  by  UEDC  and/or  CIC  at 
the  time  Ameren  became  a  registered 
holding  company,  and  UEDC  and  CIC 
request  authorization  to  sell  or 
otherwise  transfer  such  assets  or 
securities  to  Special  Purpose 
Subsidiaries.  In  addition.  Special 
Piupose  Subsidiaries  may  also  be 


formed  to  engage  in  any  of  the  following 
additional  business  activities: 

(i)  Making  or  guaranteeing  loans  to 
customers  to  finance  the  purchase  of 
home  and  business  heating,  ventilation 
and  cooling  equipment;  energy 
conservation  and  management 
equipment,  products  and  services; 
lighting  equipment  and  supplies;  and 
home  and  business  security  systems. 
Ameren  proposes  that  the  aggregate 
principal  dmount  of  loans,  guarantees  or 
customer  installment  obligations  with 
respect  to  which  there  is  recourse  to  any 
Special  Purpose  Subsidiary  shall  not 
exceed  $300  million  at  any  one  time 
during  the  Authorization  Period. 

(ii)  Development  Activities  and 
operations  and  maintenance, 
construction  and  construction 
management,  fuel  pnxnirement  and 
other  types  of  services  for  or  on  behalf 
of  any  Nonutility  Subsidiary.  The 
Applicants  are  requesting  a 
ccmtinuation  of  their  current  authority 
to  expend  up  to  $250  million  in  the 
aggregate  outstanding  at  any  time  during 
the  Authorization  Period  on  all 
Development  Activities. 

(iii)  The  marketing  of  energy  bill 
payment  insurance  in  Illinois  and 
Missouri,  which  would  enable  utility 
customers  to  pay  their  energy  bills  in 
the  event  of  imemployment,  illness, 
disability  or  death.  This  program  woidd 
be  underwritten  and  administered  by  an 
independent  insurance  company  or 
companies. 

(iv)  The  offering  of  economic 
development  services  for  businesses 
wishing  to  expand  or  relocate  their 
facilities  to  anjrwhere  within  the 
wholesale  or  retail  service  area  of  the 
Union  Electric  Company  d/b/a 
AmerenUE  ("AmerenUE"),  Central 
Illinois  Public  Service  Company  d/b/a 
AmerenCIPS  ("AmerenCIPS"),  and 
Central  Illinois  Light  Company,  d/b/a 
AmerenCILCO  ("AmerenOLCO,"  and 
together  with  AmerenUE  and 
AmerenCIPS,  the  "Utility 
Subsidiaries"),  including  consultation 
with  local  economic  development 
officials,  building  and  site  screening, 
customized  tax  comparison  studies  and 
workforce  analyses,  liaison  services  to 
identify  financing  and  leasing  sources 
for  building  construction,  equipment 
and  working  capital,  and  other  similar 
services.  These  services  wiH  be  similar 
in  scope  to  those  which  the  Utility 
Subsidiaries  have  in  the  past  provided 
to  relocating  businesses,  often  without 
charge.  Ameren  states  that  minimal 
capital  will  be  required  to  provide  these 
types  of  services  and  that,  without 
further  order  of  the  Commission,  it  will 
not  acquire  any  securities  of  or  other 
interest  in  any  industrial/commercial 
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development  enterprise  except  as  may 
be  permitted  by  rule  40(a)(5). 

(v)  The  offering  of  customer  goodwill 
or  retention  programs,  such  as  packaged 
discounts  on  products  for  the  home, 
travel,  and  health  services,  prepaifl 
phone  cards  or  "affinity"  cards  to 
promote  customer  goodwill,  and 
programs  to  help  customers  stay 
informed  and  protect  their  credit  rating, 
driving  record,  and  social  security 
number. 

(vi)  The  marketing  of  "outage" 
insurance,  which  would  enable 
customers  to  protect  against  lost 
revenues  due  to  power  interruptions, 
and  surge  protection  service.  Ameren 
requests  authorization  to  invest  in 
Special  Purpose  Subsidiaries  an 
aggr^ate  amount  at  any  time 
outstanding  not  to  exceed  $250  million. 

IV.  Guarantees  by  Nonutility 
Subsidiaries 

Nonutility  Subsidiaries  request 
authorization  to  provide  guarantees  or 
other  forms  of  credit  support  in  respect 
of  obligations  of  each  o^er  in  an 
aggregate  principal  amount  at  any  time 
outstanding  during  the  Authorization 
Period  not  to  exceed  $300  million,  in 
addition  to  any  guarantees  that  are 
exempt  under  rules  45(b)  and  52(b),  as 
applicable,  provided  that  any  guaranty 
orjother  form  of  credit  support 
outstanding  on  December  31,  2006,  shall 
remain  in  effect  until  it  expires  in 
accordance  with  its  terms. 

V.  Sales  of  Services  and  Goods  Among 
Nonutility  Subsidiaries 

Nonutility  Subsidiaries  request 
authorization  to  provide  services  or  sell 
goods  to  each  other  at  fair  market  prices 
determined  without  regard  to  cost,  and 
therefore  request  an  exemption  pursuant 
to  section  13(b)  from  the  cost  standard 
of  rules  90  and  91  as  applicable  to  such 
transactions,  in  any  case  in  which  any 
of  the  following  circumstances  may 

app|>l 

(i)  The  client  company  is  a  FUCO  or 
foreign  EWG  that  derives  no  part  of  its 
income,  directly  or  indirectly,  from  the 
generation,  transmission,  or  distribution 
of  eFectric  energy  for  sale  within  the 
United  States; 

(ii)  The  client  company  is  an  EWG 
that  sells  electricity  at  market-based 
rates  which  have  been  approved  by  the 
Federal  Energy  Regulatory  Commission 
("FERC"),  provided  that  the  puirchaser 
thereof  is  not  a  Utility  Subsidiary; 

(iii)  The  client  company  is  a 
"qualifying  facility"  ("QF")  within  the 
meaning  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978,  as  amended 
("PURPA")  that  sells  electricity 
excliisively  (a)  at  rates  negotiated  at 
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arms'-ldngth  to  one  or  more  industrial  or 
commefcial  customers  purchasing  the 
electricity  for  their  own  use  and  not  for 
resale,  i  nd/or  (ii)  to  an  electric  utility 
compaii  y  (other  than  a  Utility 
Subsidifc7)  at  the  purchaser's  "avoided 
cost"  aa  determined  in  accordance  with 
the  regulations  under  PURPA; 

(iv)  llie  client  company  is  a  domestic 
EWG  orJQF  that  sells  electricity  at  rates 
based  upon  its  cost  of  service,  as 
approved  by  FERC  or  any  state  public 
utility  c  smmission  having  jurisdiction, 
provide  1  that  the  purchaser  thereof  is 
not  a  Ut  ility  Subsidiary;  or 

(v)  Tl  e  Client  company  is  a  Rule  58 
Subsidi  iry  or  any  other  Nonutility 
Subsidi  iry  that  (1)  is  partially-owned, 
provide  1  that  the  ultimate  purchaser  of 
such  goi  )ds  or  services  is  not  a  Utility 
Subsidi  iry  or  Ameren  Services 
Compeu:  y  ("Ameren  Services"),  a 
service  i  lompany  subsidiary,  (or  any 
other  en  tity  within  the  Ameren  system 
whose  a  ctivities  and  operations  are 
primari  y  related  to  the  provision  of 
goods  aj  td  services  to  the  Utility 
Subsjdii  iries,  (2)  is  engaged  solely  in  the 
businesi  of  developing,  owning, 
operatiflg  and/or  providing  services  or 
goods  tc  Nonutility  Subsidiaries 
describe  d  in  paragraphs  (i)  through  (iv) 
immedii  tely  above,  or  (3)  does  not 
derive,  directly  or  indirectly,  any 
material  part  of  its  income  from  sources 
within  me  United  States  and  is  not  a 
public  utility  company  operating  within 
the  United  States. 

VI.  Salej  of  Certain  Goods  and  Services 
by  Rule  58  Subsidiaries  and  Special 
Purposa  Subsidiaries  Outside  the 
United !  itates 

Rule  !  8  Subsidiaries  and  Special 
Purpose  Subsidiaries  request  authority 
to  sell  gi  lods  and  services  to  customers 
both  wi  hin  and  outside  the  United 
States.  1  hese  goods  and  services 
include; 

(i)  Th( !  brokering  and  marketing  of 
electrici  ;y,  natural  gas  and  other  energy 
commo(  ities; 

(ii)  En  ergy  Management  Services, 
which  ii  iclude  the  marketing,  sale, 
installat  on,  operation  and  maintenance 
of  varioi  is  products  and  services  related 
to  energ  i  management  and  demand-side 
managei  aent,  including  energy  and 
efficien<  y  audits;  facility  design  and 
process  ::ontrol  and  enhancements; 
constru<kion,  installation,  testing,  sales 
and  maintenance  of  (and  training  client 
personnel  to  operate)  energy 
conservation  equipment;  design, 
implementation,  monitoring  and 
evaluation  of  energy  conservation 
program  s;  development  and  review  of 
architec  ural,  structural  and  engineering 
drawing  s  for  energy  efficiericies,  design 


and  specification  of  energy  consimiing 
equipment;  and  general  advice  on 
programs;  the  design,  construction, 
installation^testing,  sales  and 
maintenance  of  new  and  retrofit  heating, 
ventilating,  and  air  conditioning 
("HVAC"),  electrical  and  power 
systems,  alarm  and  warning  systems, 
motors,  pumps,  lighting,  water,  water- 
purification  and  plumbing  systems,  and 
related  structures,  in  connection  with 
energy-related  needs;  and  the  provision 
of  services  and  products  designed  to 
prevent,  control,  or  mitigate  adverse 
effects  of  power  disturbances  on  a 
customer's  electrical  systems; 

(iii)  Performance  contracting  services 
aimed  at  assisting  customers  in  realizing 
energy  and  other  resource  efficiency 
goals  in  the  areas  of  process  control,  fuel 
management,  and  asset  management 
services  (including  operation  and 
maintenance  services)  in  respect  of 
energy-related  systems,  facilities  and 
equipment  located  on  or  adjacent  to  the 
premises  of  a  customer  and  used  by  that 
customer  in  coimection  with  business 
activities,  including:  (a)  Distribution 
systems  and  substations,  (b) 
transmission,  storage  and  peak-shaving 
facilities,  (c)  gas  supply  and/or  electrical 
generation  facilities  [i.e.,  stand-by 
generators  and  self-generation  facilities), 
(d)  boilers  and  chillers,  (e)  alarm/ 
warning  systems,  (f)  HVAC,  water  and 
lighting  systems,  and  (g)  environmental 
compliance,  energy  supply  and  building 
automation  systems  and  controls; 

(iv)  Technical  Support  Services, 
which  include  technology  assessments, 
power  factor  correction  and  harmonics 
mitigation  analysis,  meter  reading  and 
repair,  rate  schedule  design  and 
analysis,  enviromnental  services, 
engineering  services,  billing  services 
(including  consolidation  billing  and  bill 
disaggregation  tools),  risk  management 
services,  communications  systems, 
information  systems/data  processing, 
system  planning,  strategic  planning, 
finance,  feasibility  studies,  and  other 
similar  services; 

(v)  Certain  retail  services,  including 
the  provision  of  centralized  bill 
payment  centers  for  payment  of  all 
utility  and  municipal  bills  and  related 
services;  annual  inspection, 
maintenance  and  replacement  of  energy- 
related  equipment  and  appliances;  ~ 
service  line  repair  and  extended 
warranties  with  respect  to  all  of  the 
utility-  or  energy-related  service  lines 
internal  and  external  to  a  customer's 
premises;  provision  of  surge  protection 
equipment  and  services;  marketing 
services  to 'associate  and  nonassociate 
businesses  in  the  form  of  bill  insert;  and 
automated  meter-reading  services; 
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(vi)  Sale  of  monitoring  and  response 
goods  and  services,  which  include 
products  used  in  connection  with 
energy  and  gas-related  activities  that 
enhance  safety,  increase  energy/process 
efficiency;  sale  of  energy-related 
information,  as  well  as  repair  services, 
in  connection  with  such  problems  as 
carbon  monoxide  leaks  and  faulty 
equipment  wiring;  operation  of  call/ 
dispatch  centers  on  behalf  of  associate 
and  nonassociate  companies  in 
connection  with  the  proposed  sale  of 
goods  and  services  or  with  activities 
that  Nonutility  Subsidiaries  are 
otherwise  authorized  to  engage  in  under 
the  Act; 

(vii)  Sale  of  energy-peaking  services 
via  propane-air  or  liquefied  natural  gas 
("LNG"),  which  involves  the  provision 
of  back-up  electricity  or  gas  supply  in 
periods  of  high  or  "peak"  energy 
demand  using  a  propane-air  mixture  or 
LNG  as  fuel  soiux:es  for  such  back-up 
services;  and 

(viii)  Project  development  and 
ov\mership  activities,  which  involves  the 
installation  and  ownership  of  gas-fired 
turbines  for  on-site  generation  and 
consumption  of  electricity. 

In  addition,  Nonutility  Subsidiaries 
request  authori2»tion  to  provide  other 
energy-related  goods  and  services  that 
may  not  be  permitted  under  Rule  58. 
These  include  incidental  goods  and 
services  closely  related  to  the 
consumption  of  energy  and  the 
maintenance  of  energy  consuming 
property  by  customers,  provided  that 
the  proposed  incidental  goods  and 
services  would  not  involve  the 
manufacture  of  energy  consuming 
equipment  but  could  be  related  to, 
among  other  things,  the  maintenance,     ' 
financing,  sale  or  installation  of  such 
equipment. 

The  Applicants  request  that  the 
Commission  (1)  authorize  electricity 
and  energy  commodity  brokering  and 
marketing  activities  in  Canada  and 
reserve  jurisdiction  over  such  activities 
outside  the  United  States  and  Canada 
pending  completion  of  the  record  in  this 
proceeding,  (2)  authorize  the  proposed 
sale  of  Energy  Management  Services  and 
Technical  Support  Services  and  related 
customer  financing  an)rwhere  outside 
the  United  States,  and  (3)  continue  to 
reserve  jurisdiction  over  sale  of  the 
remaining  goods  and  services  described 
above  outside  the  United  States, 
pending  completion  of  the  record. 

Vn.  Sale  of  Agency  Services  by  Ameren 
Energy  and  AE  Marketing  to  Utility 
Subradiaries 

Ameren  Energy  requests  authorization 
to  continue  to  act  as  agent  for 
AmerenUE  in  connection  with  the 


brokering  and  marketing  of  electricity 
and  other  energy  commodities  by 
AmerenUE.  Such  services  include 
negotiation  and  administration  of  power 
sales  agreements  with  third  parties  and 
negotiation  of  associated  credit  support 
and  risk  management  documents. 
Ameren  Energy  will  provide  agency  and 
any  other  incidental  services  at  cost, 
determined  in  accordance  with  rules  90 
and  91.  Ameren  Energy  Marketing 
Company  ("AE  Marketing"),  an  "energy- 
related  company"  under  rule  58, 
requests  authorization  to  provide 
similar  agency  services  to 
AmerenEnergy  Resources  Generating . 
Company  (f/k/a  Central  Illinois 
Generation.  Inc.)  ("AERG"),  in 
connection  with  brokering  and 
marketing  of  electricity  produced  by 
AERG. 

Vm.  Investments  in  Eneigy  Assets 

Ameren,  indirectly  through  one  or 
more  Nonutility  Subsidiaries  (including 
any  Rule  58  Subsidiary),  requests 
authorization  to  acquire  or  construct 
nonutility  energy  assets  in  the  United 
States,  including,  without  limitation, 
natiiral  gas  production,  gathering, 
processing,  storage  and  transportation 
facilities  and  equipment,  liquid  oil 
reserves  and  storage  facilities,  and 
associated  facilities  (collectively, 
"Energy  Assets"),  that  would  be 
incidental  or  functionally  related  to 
energy  marketing,  brokering  and 
trading.  Ameren  requests  authorization 
to  invest  up  to  $400  million  at  any  one 
time  during  the  Authorization  Period 
(the  "Investment  Limitation")  in  Energy 
Assets  or  in  the  equity  seciuities  of 
existing  or  new  companies  substantially 
all  of  whose  physical  properties  consist 
or  will  consist  of  Energy  Assets.  Such 
Energy  Assets  (or  equity  securities  of 
companies  ov«iing  Energy  Assets)  may 
be  acquired  for  cash  or  in  exchange  for 
common  stock  or  other  securities  of 
Ameren  or  any  Nonutility  Subsidiary.  If 
common  stock  of  Ameren  is  used  as 
consideration  in  connection  with  any 
such  acquisition,  the  market  value  of  the 
stock  on  the  date  of  issuance  will  be 
counted  against  the  proposed 
Investment  Limitation.  The  stated 
amount  or  principal  amount  of  any 
other  securities  issued  as  consideration 
in  any  such  transaction  will  also  be 
counted  against  the  Investment 
Limitation.  Under  no  circumstances  will 
Ameren  Energy  or  imy  marketing 
subsidiary  acquire,  directly  or 
indirectly,  any  assets  or  properties  the 
ownership  or  operation  of  which  would 
cause  such  companies  to  be  considered 
an  "electric  utiUty  company"  or  "gas 
utility  company"  as  defined  under  the 
Act. 


IX.  Payment  of  Dividends  Out  of 
Capital  and  Unearned  Surplus 

Ameren,  on  behalf  of  its  direct  or 
indirect  Nonutility  Subsidiaries, 
requests  that  these  NonutiUty 
Subsidiaries  be  permitted  to  pay 
dividends  with  respect  to  the  securities 
of  these  Nonutility  Subsidiaries  and/or 
reacquire  their  securities  that  are  held 
by  any  associate  company,  from  time  to 
time  through  the  Authorization  Period, 
out  of  capital  and  unearned  surplus 
(including  revaluation  reserve),  to  the 
extent  permitted  under  applicable 
corporate  law,  provided  Uiat,  without 
furUier  approval  of  the  Commission,  nq 
Nonutility  Subsidiary  will  declare  or 
pay  any  dividend  out  of  capital  or 
unearned  surplus  if  that  Nonutility 
Subsidiary  derives  any  material  part  of 
its  revenues  from  sales  of  goods, 
services,  electricity  or  natural  gas  to  any 
of  the  Utility  Subsidiaries  or  if,  at  the 
time  of  such  declaration  or  payment, 
such  NonutiUty  Subsidiary  has  negative 
retained  earnings. 

X.  Anticipatory  Interest  Rate  Hedges  by 
Nonutility  Sul»idiaries 

Nonutility  Subsidiaries  request 
authorization  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings 
("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
These  Anticipatory  Hedges  would  only 
be  entered  into  with  counterparties 
whose  senior  debt  ratings,  or  the  senior 
debt  ratings  of  the  parent  companies  of 
the  coimterparties,  as  published  by 
Standard  and  Poor's  Ratings  Group,  are 
equal  to  or  greater  than  BBB,  or  an 
equivalent  rating  from  Moody's 
Investors  Service,  Fitch  Investor  Service 
or  Duff  and  Phelps. 

XI.  Changes  in  Capitalization  of  Non- 
Utility  Subsidiaries;  Subsequent 
Internal  Reorganizations  of  Non-Utility 
Subsidiaries 

Applicants  request  authori^tion  to 
change  the  terms  of  any  Nonutility 
Subsidiary's  authorized  capitalization 
by  an  amount  deemed  appropriate  by 
Ameren  or  other  parent  company, 
provided  that,  if  a  Nonutility  Subsidiary 
is  not  wholly  owned,  the  consent  of  all 
other  shareholders  has  been  obtained  for 
such  change.  Thus,  a  Nonutility 
Subsidiary  woiUd  be  able  to  increase  the 
niunber  of  its  authorized  shares  of 
capital  stock,  change  the  par  value  of  its 
capital  stock,  change  between  par  value 
and  no-par  value  stock,  or  convert  from 
one  form  of  business  organization  to 
another  without  additional  Commission 
approval. 
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In  addition,  to  the  extent  that  such 
transactions  are  not  otherwise  exempt 
under  the  Act  or  rules  irnder  the  Act, 
Ameren  requests  approval  to 
consolidate,  sell,  transfer  or  otherwise 
reorganize  all  or  any  part  of  its  direct 
and  indirect  ownership  interests  in 
Nonutility  Subsidiaries,  as  well  as 
investment  interests  in  entities  that  are 
not  subsidiary  companies.  To  effect  any 
such  consolidation  or  other 
reorganization,  Ameren  may  wish  to 
either  contribute  the  equity  securities  of 
one  Nonutility  Subsidiary  to  another 
Nonutility  Subsidiary  (including  a 
newly  formed  Intermediate  Subsidiary) 
Of  seU  (or  cause  a  Nonutility  Subsidiary 
to  sell)  the  equity  securities  or  all  or  part 
of  the  assets  of  one  Nonutility 
Subsidiary  to  another  one!  Such 
transactions  may  also  take  the  form  of 
a  Nonutility  Subsidiary  selling  or    ' 
transfarring  the  equity  securities  of  a 
subsidiary  or  all  or  part  of  such 
subsidiary's  assets  as  a  dividend  to  an 
Intermediate  Subsidiary  or  to  another 
Nonutility  Subsidiary,  and  the 
acquisition,  directly  or  indirectly,  of  the 
equity  securities  or  assets  of  such 
subsidiary,  either  by  purchase  or  by 
receipt  of  a  dividend.  The  purchasing 
Nonutility  Subsidiary  in  any  transaction 
structured  as  an  intrasystem  sale  of 
equity  seciirities  or  assets  may  execute 
and  deliver  its  promissory  note 
evidencing  all  or  a  portion  of  the 
consideration  given.  Ameren  may  also 
liquidate  or  merge  Nonutility 
Subsidiaries. 

Ohio  Valley  Electric  Corporation  (70- 
10160) 

Ohio  Valley  Electric  Corporation 
("OVEC").  3932  U.S.  Route  23.  P.O.  Box 
468,  Piketon,  Ohio  45661,  an  electric 
public  utility  subsidiary  of  American 
Electric  Power  Company,  Inc.  ("AEP"), 
Allegheny  Energy,  Inc.  ("Allegheny"), 
and  FirstEnergy  Corporation 
("FirstEnergy"),  each  a  registered  public 
utility  holcUng  company  imder  the  Act, 
has  filed  a  declaration  ("Declaration") 
under  sections  6  and  7  of  the  Act  and 
rule  54  imder  the  Act.  "^ 

.    By  order  dated  December  6,  1999 
(Holding  Company  Act  Release  No.  35- 
27109)  OVEC  was  authorized  to  incur 
short-term  indebtedness  through  the 
issuance  and  sale  of  notes  to  banks  or 
other  financial  institutions  in  an 
aggregate  principal  amount  not  to 
exceed  $100  miUion  outstanding  at  any 
one  time,  from  time-to-time,  through 
December  31,  2003,  provided  that  no 
note  would  mature  later  than  Jime  30, 
2004. 

OVEC  requests  authorization  to  incur 
short-term  indebtedness  through  the 
issuance  and  sale  of  notes  ("Notes")  to 


banks  of  other  financial  institutions  in 
an  aggregate  principal  amount  not  to 
exceed  i  200  million  outstanding  at  any 
one  timi  ,  from  time-to-time,  through 
Decemb  jr  31,  2006,  provided  that  no 
note  sha  11  mature  later  than  June  30, 
2007.  O'  ^C  requests  that  the 
Commia  sion  reserve  jurisdiction  over 
the  issuance  of  $100  million  principal 
amount  of  Notes,  out  of  the  $200  million 
princip^  amount  of  debt  authority 
requesteld,  until  completion  of  the 
record,  i 

OVEC  and  its  wholly-owned 
subsidiary,  Indiana-Kentucky  Electric 
Compaiw,  own  two  generating  stations 
located  m  Ohio  and  Indiana  with  a 
combined  electric  production  capability 
of  apprafcdmately  2.256  megawatts. 
OVEC  is  owned  by  AEP.  Allegh«iy. 
FirstEne  rgy  and  other  utilities."  AEP 
owns  dij  ectly  and  indirectly  44.2%  of 
OVEC,  c  f  which  4.35%  is  owned  by  its 
subsidia  ry  Columbus  Southern  Power 
Compan  |r.  FirstEnergy  owns  indirectly 
20.5%  at  OVEC  through  its  subsidiaries 
Ohio  Edison  Company  (16.5%)  and  The 
Toledo  Idison  Company  (4.0%). 
Alle^eay  owns  directly  12.5%  of 
OVEC.  'the  owners,  or  dieir  affiliates, 
purchase  power  fit)m  OVEC  according 
to  the  tefms  of  an  inter-company  power 
it. 

^ration  of  OVEC's  generating 
quires  the  storage  of 
substantial  quantities  of  coal  to  ensure 
the  aval]  ability  of  power  to  pay  its 
customs  rs.  OVEC  has  used  short  term 
debt  to  i  nance  the  coal  inventory  at  its 
plants,  t )  purchase  S02  allowances,  to 
purchasi )  material  supplies  and 
inventoi  y,  to  provide  interim  financing 
of  capita  I  improvements  pending  the 
issuance  of  long-term  debt,  and  for  cash 
manage!  lent  to  pay  general  obligations. 
The  prw  ;eeds  of  the  short-term  debt 
incurrec  by  OVEC  wiU  be  used  to  pay 
for  these  and  other  general  obligations 
and  for  ( ther  corporate  purposes. 

The  Notes  will  mature  not  more  than 
365/366  jdays  after  the  date  of  issuance 
or  renev  al,  provided  that  no  Note  will 
mature  1  iter  than  Jime  30,  2007.  Notes 
will  be  c  ffered  at  terms  consistent  with 
those  of  similar  companies  and  will  bear 
interest  at  an  annual  rate  not  greater 
than  theiprime  commercial  rate  of 
Citibanl^  N.A.  (or  any  successor)  in 
effect  from  time-to-time.  Any  credit 


agreemi 
Theo 
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•  The  otl^  utilities  that  own  OVEC  are:  The 
Cincinnati  Gas  &  Electric  Company  (9.0%),  a 
subsidiary  pf  Cineigy  Corp.;  Louisville  Gas  and 
Electric  Coinpany  (4.9%)  and  Kentucky  Utilities 
Company  (^.5%),  both  subsidiaries  of  E.ON  AG; 
The  Daytoa  Power  and  Light  Company  (4.9%),  a 
subsidiary  of  DPL  Inc.;  and  Southern  Indiana  Gas 
and  Electrifc  Company  (1.5%).  a  subsidiary  of 
Vectren  C(»p.  Both  Cinergy  and  E.ON  AG  are 
registered  public  utility  holding  companies  under 
the  Act.     1 


arrangements  may  require  pajmient  of  a 
fee  that  is  not  ^eater  than  V2  of  1%  of 
the  size  of  the  line  of  credit  made 
available  by  the  bank  and  the 
maintenance  of  additional  balances  of 
not  greater  than  20%  of  the  line  of 
credit.  Any  other  line  of  credit  fees  will 
be  consistent  with  fees  paid  for  like 
transactions.  The  maximum  effective 
aimual  interest  cost  under  the  above 
arrangements,  assuming  full  use  of  the 
line  of  credit,  will  not  exceed  125%  of 
the  prime  commercial  rate  in  effect  from 
time  to  time  or  not  more  than  7.5%  on 
the  basis  of  a  prime  commercial  rate  of 
6%.      - 

NiSonrce,  Inc.,  et  al.  (70-10169) 

NiSource  Inc.  ("NiSource"),  a 
registered  public-utility  holding 
company.  Northern  Indiana  Public 
Service  Company  ("Northern  Indiana"), 
Kokomo  Gas  and  Fuel  Company 
("Kokomo")  and  its  subsidiary. 
Northern  Indiana  Fuel  and  Light 
Company.  Inc.  ("NIFL"),  all  pubUc- 
utility  company  subsidiaries  of 
NiSource,  and  its  subsidiary, 
EnergyUSA,  Inc..  and  its  subsidiaries, 
PEI  Holdings,  Inc.  (f/k/a  Primary 
Energy,  Inc.),  NiSource  Capital  Markets. 
Inc.  ("Capital  Markets"),  NiSource 
Corporate  Services  Company 
("NiSource  Services"),  a  subsidiary 
service  company,  NiSource  Finance 
Corp.  ("NiSource  Finance"),  Granite 
State  Transmission.  Inc.,  Crossroads 
Pipeline  Company,  NiSource 
Development  Company.  Inc.,  and  its 
subsidiaries.  NI  Energy  Services.  Inc., 
and  its  subsidiaries.  NiSoiuce  Energy 
Technologies,  Inc.,  IWC  Resources 
Corporation  and  its  subsidiaries; 
Coliunbia  Energy  Group  ("Columbia"),  a 
registered  public-utility  holding 
company,  Columbia  Atlantic  Trading 
Corporation,  Columbia  Deep  Watd^ 
Services  Company,  Columbia  Energy 
Services  Corporation  and  Columbia 
Remainder  Corporation  and  its 
subsidiary,  all  located  at  801  East  86th 
Avenue,  Merrillville,  Indiana  46410- 
6272;  Bay  State  Gas  Company  ("Bay 
State"),  Northern  Utilities,  Inc. 
("Northern  Utilities"),  both  gas  utility 
companies,  and  Bay  State  GPE,  Inc., 
located  at  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581- 
5039;  Columbia  Gas  of  Kentucky,  Inc. 
("Columbia  Kentucky"),  Columbia  Gas 
of  Maryland,  Inc.  ("Columbia 
Maryland"),  Coliunbia  Gas  of  Ohio,  Inc. 
("Coliunbia  Ohio"),  Columbia  Gas  of 
Pennsylvania,  Inc.  ("Columbia 
Pennsylvania"),  Columbia  Gas  of 
Virginia,  Inc.  ("Columbia  Virginia"),  all 
gas  utility  companies,  and  Columbia 
Accounts  Receivable  Corporation,  200 
Civic  Center  Drive,  Columbus,  Ohio 
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43215;  Columbia  Gas  Transmission 
Corporation,  located  at  12801  Fair  Lakes 
Parkway,  Fairfax,  Virginia  22030-0146; 
Colimibia  Gulf  Transmission  Company, 
located  at  2603  Augusta,  Suite  125, 
Houston,  Texas  77057;  Columbia 
Network  Services  Corporation  and  its 
subsidiary,  both  located  at  1600  Dublin 
Road,  Columbus,  Ohio  43215-1082;  and 
NiSoiut:e  Instance  Corporation 
Limited  (f/k/a  Coliunbia  Insurance 
Corporation,  Ltd.),  located  at  20 
Parliament  Street,  P.O.  Box  HM  649, 
Hamilton  HM  CX,  Bermuda  (collectively 
"Applicants"),  have  filed  an 
application-declaration,  as  amended 
("Apphcatlon"),  under  sections  6(a),  7, 
9(a),  10, 12(b),  (c)  and  (f)  and  13(b)  and 
rules  26(c),  45(a)  and  (c)  and  46. 
NiSource  and  its  direct  and  indirect 
public-utility  and  nonutiUty  subsidiary 
companies  are  seeking  to  extend,  restate 
and  modify  their  cmrent  authorizations 
under  various  orders  to  engage  in 
external  and  intrasystem  financing  and 
related  transactions  ("Ciurent  Orders")^ 
during  the  period  through  December  31, 
2006  ("Authorization  Period")  and 
replace  and  supersede  the  Current 
Orders. 

L  Background 

NiSource  and  its  wholly  owned 
subsidiary,  Coliunbia,  also  a  registered 
public-utihty  holding  company,  own 
ten  public-utility  company  subsidiaries: 
Northern  Indiana,  Kokomo  and  NIFL, 
Bay  State,io  Northern  Utilities, 
Columbia  Kentucky,  Columbia 
Maryland,  Columbia  Ohio,  Coliunbia 
Pennsylvania  and  Colimibia  Virginia 
(collectively  "Utility  Subsidiaries"). 
Together,  the  Utility  Subsidiaries 
distribute  gas  at  retail  in  portions  of 
Indiana,  Ohio,  Virginia,  Maryland, 
Kentucky,  Pennsylvania,  Massachusetts, 
New  Hampshire  and  Maine.  Northern 
Indiana  also  generates,  transmits  and 
sells  electricity  in  21  coimties  in  the 
northern  part  of  Indiana. 

NiSource  also  holds,  directly  or 
indirectly,  nimierous  nonutility 
subsidiaries  and  investments.  Its 
principal  nonutility  subsidiaries  are: 


9  See  NiSource,  Inc.,  et  al..  Holding  Co.  Act 
Release  Nos.  27263  (Oct.  30,  2000  ("Merger 
Order")),  27265  (Nov.  1,  2000  (November  1,  2000 
Order"}),  27361  (Mai.  21,  2001)  (authorizing 
increase  in  NiSource  Short-term  Debt  from  $2 
billion  to  $3.4  billion),  27567  (Sept.  12,  2002) 
(authorizing  tax  allocation  agre^ent),  27479  (Dec. 
19.  2001),  27535  (June  3,  2000)  (releasing 
jurisdiction  over  Bay  State  and  Northern  Utilities 
money  pool  participation),  27559  (Aug.  8,  2002) 
(releasing  jurisdiction  over  Granite  State  Gas 
Transmission,  Lie,  money  pool  participation): 
Columbia  Energy  Group,  Inc.,  et  al..  Holding  Co. 
Act  Release  Nos.  26634  (Dec.23, 1996),  26798  (Dec. 
22. 1997),  27035  Qune  8, 1999). 

<°  Bay  State  is  also  a  section  3(a)(2)  exempt 
holding  company.  See  SEC  File  No.  69-340.  . 


NiSource  Services,  a  subsidiary  service 
company;  Colmnbia  Gas  Transmission 
Corporation,  Columbia  Gulf 
Transmission  Company,  Granite  State 
Transmission,  Inc.,  and  Crossroads 
Pipeline  Comi}any,  all  of  which  are 
engaged  in  interstate  natural  gas 
transportation  and  storage;  PEI  Holdings 
(f/k/a  Primary  Energy,  Inc.),  an 
intermediate  subsidiary  that  owns  all  of 
the  outstanding  common  stock  of 
Whiting  Clean  Energy,  Inc.,  an  "exempt 
wholesale  generato?"  ("EWG")  under 
section  32  of  the  Act;  EnergyUSA,  Inc., 
which  serves  as  the  holding  company 
for  subsidiaries  that  are  engaged  in 
energy  marketing  and  in  providing 
energy  management  services;  NiSource 
Development  Company,  Inc.,  which 
holds  passive  investments  in  affordable 
housing  projects  that  qualify  for  federal 
income  tax  credits  and  in  other  real 
estate  ventiues  that  are  intended  to 
complement  NiSource's  energy 
businesses;  and  NiSource  Insurance 
Corporation  Limited,  a  captive 
insurance  subsidiary.  NiSource  also 
owns  IWC  Resources  Corporation, 
which  was  previously  the  holding 
company  for  several  water  distribution 
companies;^^  and  two  special  purpose 
financing  subsidiaries,  NiSource 
Finance  and  Capital  Markets,  through 
which  NiSource  issues  long-term  and 
short-term  debt  securities.  The  term 
"Nonutility  Subsidiaries"  shall  mean 
each  of  the  direct  and  indirect 
nonutility  subsidiaries  of  NiSource 
(other  than  Columbia).  The  term 
"Nonutility  Subsidiaries"  also  includes 
any  direct  or  indirect  nonutility 
subsidiary  acquired  or  formed,  directiy 
or  indirectly,  by  NiSource  after  the 
effective  date  of  the  order  in  this 
proceeding  pursuant  to  the 
authorization  of  the  Commission 
(including  the  authorizations  requested 
in  the  Application)  or  in  a  transaction 
that  is  exempt  under  the  Act 
(specifically,  sections  32,  33  and  34)  or 
the  rules  (including,  specifically,  rule 
58).  The  term  "Subsidiaries"  means  the 
Utility  Subsidiaries  and  the  Nonutility 
Subsidiaries.  NiSoiuce,  Columbia  and 
the  Subsidiaries  are  sometimes 
collectively  referred  to  as  "Applicants." 

NiSource  and  Columbia  and  their 
respective  subsidiaries  are  authorized  to 
engage  in  a  program  of  external  and 
intrasystem  financing,  to  issue 
guarantees  and  other  forms  of  credit 
support,  to  organize  and  acquire  the 
securities  of  specified  types  of  new 


> '  The  principal  operating  assets  of  tWC 
Resources  Corporation  and  its  subsidiaries  were 
sold  in  April  2002  in  accordance  with  the 
Commission's  divestiture  order  imder  section 
11(b)(1)  of  the  Act.  See  Merger  Ord«. 


subsidiaries,  to  pay  dividends  out  of 
capital  and  imeamed  surplus,  to 
reorganize  and  recapitalize  subsidiaries 
and  to  engage  in  other  related 
transactions  through  £)ecember  31, 
2003.  See  the  Current  Orders. 

Applicants  now  request  the  following 
authorizations  throu^  the 
Authorization  Period: 

1.  For  NiSource  to  increase  its 
capitalization  by  issuing  and  selling, 
through  one  or  more  financing 
subsidiaries:  (i)  additional  shares  of 
common  stock  or  other  rights  that  are 
exercisable  or  exchangeable  for  or 
convertible  into  common  stock,  (ii) 
preferred  securities  (including  trust 
preferred  securities)  (together  "Preferred 
Securities")  and  equity-linked  securities 
("Equity-linked  Securities"),  and  (iii) 
imsecured  long-term  debt  securities 
("Long-term  Debt")  and  unsecured 
short-term  indebtedness  ("Short-term 
Debt"); 

2.  For  Columbia  to  increase  its 
capitalization  by  issuing  additional 
shares  and/or  Long-term  Debt  to 
NiSource  or  a  financing  subsidiary 
("Financing  Subsidiary"),  as  further 
defined  below  in  section  Vn  (Financing 
Subsidiaries),  of  NiSource  or  to  third 
party  lenders; 

3.  For. Columbia  Maryland  to  issue 
and  sell,  and  Columbia  to  acqiiire, 
additional  shares  of  Colimibia 
Maryland's  common  stock  and 
unsecured  and  secured  Long-term  Debt; 

4.  For  NiSource,  through  Nonutility 
Subsidiaries,  to  make  loans  to  less  than 
wholly  owned  subsidiaries  at  interest 
rates  and  maturities  designed  to  provide 
a  return  of  not  less  than  its  effective  cost 
of  capital,  in  the  circumstance  where 
the  borrowing  Nonutility  Subsidiary  is 
not  wholly  owned  by  NiSource; 

5.  To  continue  the  Money  Pool  and  to 
permit  additional  Nonutility 
Subsidiaries  to  participate,  as  investors 
only,  without  fiirther  Commission 
approval; 

6.  For  NiSource,  directly  or  through 
Financing  Subsidiaries,  and  Columbia 
to  guarantee  indebtedness  or  contractual 
obligations  or  provide  other  forms  of 
credit  support  ("Parent  Guarantees")  on 
behalf  of,  or  for,  their  Subsidiaries; 

7.  For  Nonutility  Subsidiaries  to 
provide  guarantees  of  indebtedness  or 
contractual  obligations,  or  other  credit 
support,  on  behalf  of,  or  for.  the  other 
Nonutility  Subsidiaries  ("Nonutility 
Subsidiary  Guarantees");  , 

8.  For  NiSource,  Columbia  and  the 
Subsidiaries  to  enter  into  interest  rate 
hedging  transactions  ("Interest  Rate 
Hedges")  and  or  anticipatory  hedging 
transactions  ("Anticipatory  Hedges") 
with  respect  to  interest  rates; 
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9.  For  NiSource  and  the  Subsidiaries 
to  change  the  terms  of  the  authorized 
capitalization  of  any  Subsidiary; 

id.  For  NiSource  and  Cohunbia  to 
acquire  the  equity  securities  of  one  or 
more  additional  Financing  Subsidiaries, 
to  guarantee  securities  issued  by 
Financing  Subsidiaries  and  to  issue 
unsecured  subordinated  notes  to  any 
Financing  Subsidiary; 

11.  For  NiSource  to  acquire  equity 
'securities  of  intermediate  subsidiaries 

organized  to  acquire,  finance  and  hold 
securities  of  existing  or  futiu« 
Nonutility  Subsidiaries,  including,  but 
not  limited  to,  EWGs,  foreign  utility 
holding  companies  ("FUCOs"),  exempt 
telecommunications  companies 
("ETCs")  and  subsidiaries  exempt  under 
rule  58  ("Rule  58  Subsidiaries  ")  (all 
"Intermediate  Subsidiaries"),  also  to 
authorize  Intermediate  Subsidiaries  to 
provide  management,  administrative, 
project  development  and  operating 
services  to  one  another,  and  to  exempt 
Intermediate  Subsidiaries  from  section 
13(b)  of  the  Act,  permitting  them  to 
charge  fair  market  rates  in  certain 
circumstances; 

12.  For  NiSource  to  reorganize  its 
Nonutility  Subsidiaries  and  their 
activities  and  functions; 

13.  For  Nonutility  Subsidiaries 
(including  Intermediate  Subsidiaries)  to 
expend  up  to  $250  million  on 
preliminary  development  activities 
relating  to  potential  nonutility 
investments; 

14.  For  Nonutility  Subsidiaries  to 
perform  services  and  sell  goods  to  each 
other  at  fair  market  prices,  determined 
without  regard  to  "cost"; 

15.  For  NiSource,  on  behalf  of  any 
current  and  futiu*  Rule  58  Subsidiaries, 
to  engage  in  certain  rule  58  categories  of 
activities  outside  the  United  States  and 
reserving  jurisdiction  with  respect  to 
certain  jurisdictions,  pending 
completion  of  the  record; 

16.  For  Columbia,  and  for  Nonutility 
Subsidiaries,  to  pay  dividends  out  of 
capital  and  unearned  surplus  and/or  to 
reacquire  shares  of  its  common  stock 
held  by  NiSource,  and  by  any  associate 
company,  respectively;  and 

17.  For  Applicants  to  continue  to 
allocate  consolidated  income  tax 
liabilities  in  accordance  with  the  Tax 
Allocation  Agreement  previously 
approved  by  the  Commission  for  tax 
years  ending  during  the  Authorization 
Period. 

n.  The  Proposed  External  Financings 

A.  General  Terms  and  Conditions 

Financing  transactions  with  third 
parties  will  be  subject  to  the  following 
general  terms  and  conditions  (includhig. 


without  limitation^  seciuities  issued  for 
the  purpose  of  refinancing  or  refunding 
outstanding  securities  of  Uie  issuer) 
("Financ  ing  Parameters"): 

Effect!  re  Cost  of  Money.  The  effective 
cost  of  ci  pital  on  Long-term  Debt, 
Preferrec  Securities,  Equity-linked 
Securitic  s,  and  Short-term  Debt  will  not 
exceed  c  )mpetitive  market  rates 
available  at  the  time  of  issuance  for 
securitie  i  having  the  same  or  reasonably 
similar  terms  and  conditions  issued  by 
similar  companies  of  reasonably 
comparable  credit  quality.  Applicants 
state  thai  in  no  event  will  the  effective 
cost  of  cj  pital  (i)  on  any  series  of  Long- 
term  Deb  I  exceed  500  basis  points  over 
a  U.S.  Tt  sasiuy  secm-ity  having  a 
remainija  5  term  equal  to  the  term  of 
such  seri  js,  (ii)  on  any  series  of 
Preferrec  Secujities  or  Equity-linked 
Securitie  5  exceed  600  basis  points  over 
a  U.S.  Tr  jasury  secm'ity  having  a 
remainin » term  equal  to  the  term  of 
such  seri  js,  and  (iii)  on  Short-term  Debt 
exceed  5  M)  basis  points  over  the  London 
Interban]  Offered  Rate  for  maturities  of 
less  than  one  year. 

.    Maturi  !y.  The  maturity  of  Long-term 
Debt  wil  be  between  one  and  50  years 
after  the  ssuance.  Preferred  Securities 
and  Equi  y-linked  Securities  will  be 
redeemei   no  later  than  50  years  after 
the  issua  ice,  unless  converted  into 
common  stock,  except  that  Preferred 
Stock  iss  led  directly  by  NiSource  may' 
be  perpel  ual  in  diuation. 

Issuan  :e  Expenses.  The  underwriting 
fees,  com  missions  or  other  similar 
remunen  tion  paid  in  connection  with 
the  non-<  ompetitive  issue,  sale  or 
distribut  on  of  securities  will  not  exceed 
the  great(  ir  of  (i)  5%  of  the  principal  or 
total  amc  unt  of  the  securities  being 
issued,  o  ■  (ii)  issuance  expenses  that  are 
generally  paid  at  the  time  of  the  pricing 
for  Sciles  )f  the  peulicular  issuance, 
having  tl  e  same  or  reasonably  similar 
terms  an^  conditions  issued  by  similar 
companies  of  reasonably  comparable 
credit  quality. 

Commi  m  Equity  Ratio.  At  all  times 
during  th  e  Authorization  Period, 
NiSource ,  Coliunbia  an3  each  Utility 
Subsidia]  y  will  maintain  common 
equity  of  at  least  30%  of  its  consolidated 
capitalize  tion  (common  equity, 
preferred!  stock,  long-term  debt  and 
short-tenh  debt);  nevertheless,  NiSource 
and  Colu  mbia  will  be  authorized  to 
issue  con  imon  stock  (including  common 
stock  issi  ed  pursuant  to  stock-based 
plans  ma  ntained  for  shareholders, 
employe*  s  and  management)  to  the 
extent  au  ihorized. 

Investt  lent  Grade  Ratings.  Applicants 
further  n  present  that,  except  for 
securities  issued  for  the  purpose  of 
funding  Money  Pool  operations,  no 


guarantees  or  other  securities,  other 
than  common  stock,  may  be  issued  in 
reliance  upon  the  authorization  to  be 
granted  by  the  Conunission,  unless  (i) 
the  seciuity  to  be  issued,  if  rated,  is 
rated  investment  grade;  (ii)  all 
outstanding  securities  of  the  issuer,  that 
are  rated,  are  rated  investment  grade; 
and  (iii)  all  outstanding  seciu-ities  of  the 
top  level  registered  holding  company, 
that  are  rat^,  are  rated  investment 
grade.  For  purposes  of  this  provision,  a 
secittity  will  be  deemed  to  be  rated 
"investment  grade"  if  it  is  rated 
investment  grade  by  at  least  one 
nationally  recognized  statistical  rating  . 
organization,  as  that  term  is  used  in 
paragraphs  (c)(2)(vi)(E),  (F)  and  (H)  of 
rule  15c3-l  under  the  Securities 
Exchatige  Act  of  1934,  as  amended. 
Applicants  request  that  the  Commission 
reserve  jiuisdiction  over  the  issuance  of 
any  such  securities  that  are  rated  below 
investment  grade.  Applicants  further 
request  that  the  Commission  reserve 
jurisdiction  over  the  issuance  of  any 
guarantee  or  other  securities  at  any  time 
that  the  conditions  set  forth  in  clauses 
(i)  through  (iii)  above  are  not  satisfied. 

B.  NiSource  External  Financing 

NiSource  requests  authorization, 
through  the  Authorization  Period,  to 
increase  its  capitalization  through  the 
issuance  and  sale  of  common  stock. 
Preferred  Securities,  Equity-linked 
Securities  and/or  imsecured  Long-term 
Debt. '2  The  aggregate  amoimt  of  new 
long-term  financing  obtained  by 
NiSource,  during  the  Authorization 
Period,  from  the  issuance  and  sale  of 
common  stock,  when  combined  with 
the  amoimt  of  new  financing  obtained 
from  the  issuance  and  sale  of  Preferred 
Securities,  Equity-linked  Securities  and/ 
or  Long-term  Debt,  shall  not  exceed  $6 
billion.  Applicant  states,  however,  that 
(a)  seciuities  issued  for  purposes  of 


'2  NiSource  contemplates  that  securities  will  be 
issued  and  sold  directly  to  one  or  more  purchasers 
in  privately  negotiated  transactions  or  to  one  or 
more  investment  banking  or  underwriting  firms  or 
other  entities  who  would  resell  such  securities 
without  registration  imder  the  Securities  Act  of 
1933.  as  amended  ("1933  Act")  in  reliance  upon 
one  or  more  applicable  exemptions  from 
registration,  or  to  the  pubic,  either  (i)  through 
imderwriters  selected  by  negotiation  or  competitive 
bidding  or  (ii)  through  selling  agents  acting  either 
as  agent  or  as  principal  for  resale  to  the  public,  or 
(iii)  through  dealers. 

NiSource  and  NiSource  Finance  have  filed  under 
the  1933  Act  utilizing  the  "shelf"  registration 
process,  under  which  NiSource,  directly  or  through 
NiSource  Finance,  may  offer  for  sale,  in  one  or  more 
transactions,  any  combination  of  common  stock. 
Preferred  Stock,  warrants  to  purchase  common 
stock  or  PrefSerred  Stock,  Long-term  Debt  of 
NiSource  Finance  and  Equity-Linked  Securities  in 
an  aggregate  amount  up  to  $2,807,500,000.  The 
prospectus  contained  in  the  Registration  Statement 
provides  a  general  description  of  the  securities 
NiSource  may  offer. 
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refunding  or  replacing  other  outstanding 
long-term  securities,  where  NiSource's 
capitalization  is  not  increased  as  a 
result,  and  (b)  any  shares  of  Preferred 
Stock  issued  under  the  NiSource 
Shareholder  Agreement  ("Rights 
Plan ")^  3  shall  not  be  coimted  against 
this  limitation. 

NiSource  also  requests  authority  to 
issue  and  sell,  directly  or  indirectly, 
through  one  or  more  Financing 
Subsidiaries,  Short-term  Debt  in  an 
aggregate  principal  amount  at  any  time 
outstanding  not  to  exceed  $2.5  billion. 
All  securities  issued  by  NiSource  under 
this  authorization,  including,  without 
limitation,  securities  issued  for  the 
piupose  of  refunding  or  retiring 
outstanding  securities,  will  comply  with 
the  Financing  Parameters  described 
above. 

C.  Financing  by  Columbia 

To  provide  capital  to  its  subsidiaries, 
as  well  as  to  retire  and/or  prepay  its 
outstanding  long-term  indebtedness, 
Coliunbia  requests  authorization  to 
issue  (1)  additional  shares  of  its 
common  stock  directly  to  NiSource  and 
(2)  unsecined  notes  evidencing  long- 


13  Under  this  plan,  4,000,000  shares  of  Preferred 
Stock  (designated  as  Series  A  Junior  Participating 
Preferred  Shares  ("Series  A  Shares"))  and  reserved 
for  issuance.  Each  share  includes  one  preferred 
purchase  right  ("Right"),  which  entitles  its  holder 
to  purchase  one-hundredth  (1/100)  of  a  Series  A 
Share  at  a  price  of  $60  per  one-hundredth  of  a 
share,  subject  to  adjustment.  The  Rights  become 
exercisable  if  a  person  or  group  acquires  25%  or 
more  of  the  voting  power  of  NiSource  or  announces 
a  tender  or  exchange  offer  following  which  such 
person  or  group  would  hold  25%  or  more  of 
NiSource's  voting  power.  If  such  an  acquisition  is 
consummated,  or  if  NiSource  is  acquired  by  the 
person  or  group  in  a  merger  or  other  business 
combination,  then  each  Right  will  be  exercisable  for 
that  number  of  shares  of  common  stock  or  the 
acquiring  company's  common  shares  having  a 
market  value  of  two  times  the  exercise  price  of  the 
Right.  The  Rights  will  also  become  exercisable  on 
or  after  the  date  on  which  the  25%  threshold  is 
triggered,  if  NiSource  is  acquired  in  a  merger  or 
other  business  combination  in  which  NiSource  is 
not  the  survivor  or  in  which  NiSource  is  the 
survivor  but  its  common  stock  is  changed  into  or 
exchanged  for  securities  of  another  entity,  cash  or 
other  property,  or  50%  or  more  of  the  assests  or 
earning  power  of  NiSource  and  its  subsidiaries  is 
sold.  At  such  time,  each  Right  will  become 
exercisable  for  that  number  of  common  shares  of 
the  acquiring  company  having  a  market  value  of 
two  times  the  exercise  price  of  the  Right,  but  the 
Rights  will  not  be  exercasable  in  this  instance  if  the 
person  who  acquired  sufficient  shares  to  reach  the 
25%  threshold  did  so  at  a  price  and  on  terms 
determined  by  the  board  of  directors  to  be  feir  to 
NiSource's  shareholders  and  in  the  best  interests  of 
NiSourT:e,  provided  that  the  price  per  common 
share  offered  in  the  m«ger  or  other  business 
combination  is  not  less  than  the  price  paid  in  the 
offer  and  the  form  of  the  consideration  offered  in 
the  merger  or  other  business  combination  is  the 
same  as  that  paid  in  the  offer,  NiSource  may  redeem 
the  Rights  at  a  price  of  S.Ol  per  Right  prior  to  the 
oocunence  of  an  event  that  causes  the  Rights  to  be 
exercisable  for  common  stadL  The  Rights  will 
expire  on  March  12,  2010. 


term  borrowings  from  NiSource  Finance 
or  another  Financing  Subsidiary  of 
NiSource  and/or  unaffiliated  third  party 
lenders  in  an  aggregate  amount  not  to 
exceed  $3  billion  (excluding  securities 
issued  for  purposes  of  refunding  or 
replacing  other  outstanding  securities  of 
Colimibia  where  Columbia's 
capitalization  is  not  increased  as  a 
result). '■»  The  interest  rate  and  maturity 
of  any  series  of  Long-term  Debt  issued 
by  Columbia  to  NiSource  Finance  or 
another  Financing  Subsidiary  of 
NiSource  will  parallel  the  effective  cost 
of  funds  of  Long-term  Debt  recently 
issued  by  NiSource  Finance  or  any  other 
Financing  Subsidiary  of  NiSource. 
Applicants  state  further  that,  in  the 
event  no  Long-term  Debt  was  issued 
during  the  previous  calendar  quarter, 
then  the  interest  rate  and  maturity  of 
any  series  of  Long-term  Debt  issued  by 
Coliunbia  to  NiSource  Finance,  or 
another  Financing  Subsidiary  of 
NiSource,  will  be  either  the  estimated 
new  long-term  rate  that  would  be  in 
effect  if  NiSource  Finance,  or  another 
Financing  Subsidiary  of  NiSource,  were 
to  issue  Long-term  Debt,  as  projected  by 
a  major  investment  bank,  or  the 
prevailing  market  rate  for  a  newly 
issued  BBB-rated  utility  bond.  Long- 
term  Debt  of  any  series  of  Columbia 
issued  to  an  unaffiliated  third  party 
lender  will  comply  with  the  Financing 
Parameters. 

D.  Utility  Subsidiary  Financing 

Columbia  Maryland  requests 
authorization  to  issue  and  sell,  and 
Columbia  requests  authorization  to 
acquire,  additional  shares  of  Columbia  ~ 
Maryland's  common  stock  and  Long- 
term  Debt,  during  the  Authorization 
Period.  The  aggregate  amount  of 
common  stock  eind/or  Long-term  Debt  to 
be  issued  by  Columbia  Maryland, 
during  the  Authorization  Period,  will 
not  exceed  $40  million.  Columbia 
Maryland  will  use  the  proceeds  of 
common  stock  and  Long-term  Debt  to 
finance,  in  part,  capital  expenditures 
and  other  general  and  corporate 
purposes.'* 


<«  Columbia  will  continue  to  provide  equity  and 
long-term  debt  capital  to  its  Utility  and  Nonutility 
Subsidiaries  in  the  form  of  purchases  of  additional 
equity  securities,  cash  capital  contributions  and 
open  account  advances  under  rule  45(b),  and 
intercompany  loans,  which,  except  in  the  case  of   ' 
Columbia  Maryland,  are  exempt  under  rule  52. 

'^  Because  Columbia  Maryland  is  a  Delaware 
corporation,  it  is  not  able  to  rely  upon  rule  52(a) 
for  an  exemption  from  sections  6(a)  and  7  of  the 
Act.  Other  than  Columbia  Maryland,  the  issue  and 
sale  of  securities  by  the  utility  Subsidiaries  will  be 
exempt,  under  rule  S2(a),  from  the  preapproval 
requirements  of  sections  64(a)  and  7  of  the  Act,  as 
most  such  securities  must  be  approved  by  the 
public  service  commission  in  the  state  in  which 


Long-term  notes  issued  by  Columbia 
Maryland  to  Columbia  may  have 
maturities  of  up  to  30  years  and  may  be 
either  secured  or  imsecured.  The  Utility 
Subsidiaries  do  not  intend  to  issue  any 
Short-term  Debt  extemedly.  Instead,  the 
Utility  Subsidiaries  will  satisfy  their 
short-term  borrowing  needs  through 
borrowings  under  the  Money  Pool, 
described  below. 

E.  Nonutility  Subsidiary  Financing 

NiSource,  through  the  Nonutility 
Subsidiaries,  expects  to  continue  to  be 
active  in  the  development  and 
expansion  of  energy-related,  or 
otherwise  fimctionally-related, 
nonutility  businesses.  To  finance 
investments  in  such  competitive 
businesses,  the  Nonutility  Subsidiaries 
will  need  the  ability  to  engage  in 
financing  transactions  that  are 
commonly  accepted  for  such  types  of 
investments. 

NiSource,  or  a  Nonutility  Subsidiary, 
as  the  case  may  be,  request  authority  to 
make  loans  to  less  than  wholly  owned 
subsidiaries  at  interest  rates  and 
maturities  designed  to  provide  a  return 
to  the  lending  company  of  not  less  than 
its  effective  cost  of  capital,  in  the 
limited  circiunstances  where  the 
Nonutility  Subsidiary  making  the 
borrowing  is  not  wholly  owned,  directly 
or  indirectly,  by  NiSource.'^  In  the 


each  Utility  Subsidiary  is  incorporated  and 
operating. 

Specifically,  the  Indiana  Utility  Regulatory 
Commission  must  approve  all  BTianringg  by 
Northern  Indiana,  Kokomo  and  NIFL,  other  than 
short-term  indebtedness  having  a  maturity  of  12 
-months  or  less;  the  Massachusetts  Department  of 
Telecommunications  and  energy  must  approve  all 
financings  by  Bay  State  other  than  short-term 
indebtedness  having  a  maturity  of  one  year  or  less; 
the  New  Hampshire  Public  Utilities  Commission 
("NHPUC")  must  approve  most  financings  by 
Northern  Utilities  other  than  short-term 
indebtedness  having  a  maturity  of  one  year  or  less 
up  to  a  maximum  amount  equal  to  10%  of  net 
plant;  the  Public  Utilities  Commission  of  Ohio  must 
approve  all  financings  by  Columbia  Ohio  other  than 
short-term  indebtedness  with  a  maturity  of  less  than 
one  year,  the  Public  Service  Commission  of 
Kentucky  must  approve  all  financings  by  Columbia 
Kentucky  other  than  notes  with  a  maturity  of  less 
than  two  years;  the  Peimsylvania  Public  Utilities 
Commission  must  approve  all  financings  by 
Columbia  Pennsylvania  other  than  short-term 
indebtedness  with  a  maturity  of  one  year  or  less  or 
having  no  fixed  maturity  but  payable  on  demand: 
and  the  Virginia  State  Corporation  Commission 
must  approve  all  financings  by  Columbia  Virginia 
other  than  short-term  indebtedness  with  a  maturity 
of  less  than  one  year  if  the  amount  is  less  than  12% 
of  total  capitalization  of  Columbia  Virginia. 

'B  Applicants  believe  that,  in  almost  all  cases, 
financings  by  the  Nonutility  Subsidiaries  will  be 
exempt  from  Commission  authorization  pursuant  to 
rule  52(b).  To  be  exempt  under  rule  52(b),  any  loans 
by  NiSource  to  a  Nonutility  Subsidiary,  or  by  any 
Nonutility  Subsidiary,  including  a  Financing 
Subsidiary,  to  another  Nonutility  Subsidiary,  must 
have  interest  rates  and  maturities  that  are  designed 
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event  loans  are  made  to  a  less  than 
wholly  owned  Nonutility  Subsidiary, 
Applicants  represent  that  the  company 
will  not  sell  any  services  to  any 
associate  company  unless  it  falls  within 
one  of  the  categories  of  companies  to 
which  goods  and  services  may  be  sold 
on  a  basis  other  than  "at  cost,"  as 
described  below  in  section  XI  (Sales  of 
Services  and  Goods  Among 
Subsidiaries). 

m.  Continuation  of  Money  Pool 

NiSource,  the  Utility  Subsidiaries  and 
certain  Nonutility  Subsidiaries  request 
authorization  to  continue  to  participate 
in  the  Money  Pool.  The  Money  Pool 
participants  request  authorization, 
during  the  Authorization  Period,  to 
make  unsecured  short-term  borrowings 
from  the  Money  Pool,  to  contribute 
surplus  funds  to  the  Money  Pool  and  to 
lend  and  extend  credit  to  (and  acquire 
promissory  notes  from]  one  another 
through  the  Money  Pool.  NiSource, 
directly  or  indirectly,  through  NiSource 
Finance,  requests  authorization  to  invest 
surplus  hinds  and/or  lend  and  extend 
credit  to  the  participating  subsidiaries 
through  the  Money  Pool. 

The  following  direct  and  indirect 
Nonutility  Subsidiaries  are  participants 
in  the  Money  Pool,  in  addition  to 
NiSource  and  Columbia  and  the  ten 
Utility  Subsidiaries: 

NiSource  Corporate  Services  Company 
EnergyUSA,  hic.  (an  Indiana 

corporation) 
EnergyUSA-TPC  Corp. 
EnergyUSA,  Inc.  (a  Massachusetts 

corporation] 
PEI  Holdings,  hic. 
NiSource  Capital  Markets,  Inc. 
NiSource  Finance  Corp. 
Ckanite  State  Transmission,  Inc. 
Crossroads  Pipeline  Company 
NiSource  Development  Company,  Inc. 
NI  Energy  Services,  Inc. 
NiSource  Energy  Technologies,  Inc. 
Coliunbia  Gas  Transmission  Corporation 
Columbia  Gulf  Transmission  Company 
Columbia  Assurance  Agency,  Inc. 
Columbia  Accounts  Receivable 

Corporation 
Columbia  Atlantic  Trading  Corporation 
Columbia  Deep  Water  Services 

Company 
Coliunbia  Remainder  Corporation 
Columbia  Energy  Services  Corporation 
NiSource  Insurance  Corporation 

Limited 

In  addition.  Applicants  propose  that 
other  existing  or  new  nonutility 
subsidiaries  of  NiSource  may  participate 
in  the  Money  Pool,  as  investors  only, 
without  further  approval  of  the 


Commission.  NiSource,  Columbia, 
NiSourc^  Finance  and  Capital  Markets 
will  cont  inue  to  participate  in  the 
Money  P  jol  as  investors  only  and  not  as 
borrowei  s.  EWGs,  FUCOs,  and  ETCs 
will  be  s  lecifically  excluded  from 
participa  ting  in  the  Money  Pool  as 
borrowei  5. 

The  Ul  ility  Subsidiaries  (other  than 
Columbi  1  Virginia) I''  request  authority 
to  make  i  torrowings  through  the  Money 
Pool  in  t]  le  following  maximum 
amounts  at  any  time  outstanding: 


Utility 


Northern  l^tdiana 

Kokomo 

NIFL  .... 

Bay  State 

Norttiem 

ColumbJa 

Columbia 

Columbia 

Columbia 


subsidiary 


Utilities  ^8  ... 

Mo 

(entucky 

Pennsylvania 
i4aryland 


Bon^wing  limit 


$1,000,000,000 
50,000,000 
50,000,000 

300.000,000 
50,000,000 

700,000,000 
80,000,000 

300,000,000 
50,000,000 


Borrowit  gs  from  the  Money  Pool  by 
participa  ing  Subsidiaries  Uiat  are 
authorize  d  to  borrow  from  the  Money 
Pool  (j.e.  "Eligible  Borrowers"),  other 
than  Util  ty  Subsidiary  borrowers,  are 
exempt  u  ader  rule  52(b). 

IV.  Guar  intees 

Parent  Guarantees.  NiSource,  directly 
or  indirei  tly,  through  one  or  more 
Financin  \  Subsidiaries,  and  Columbia 
request  a  ithorization  to  provide  Parent 
Guarante  }s  of  debt  securities  or 
contractu  al  obligations  of  any 
Subsidialy  as  may  be  appropriate  in  the 
ordinjiry  bourse  of  a  Subsidiary's 
business;  in  an  aggregate  principal  or 
nominal  amount,  in  the  case  of 
NiSourcej,  not  to  exceed  $3.5  billion 
and,  in  the  case  of  Columbia,  not  to 
exceed  $;  i.5  billion  outstanding  at  any 
one  time,  In  addition.  Applicants  state 
that  the  ^ount  of  any  Parent 
Guarantees  of  any  Subsidiary 
obligatioas  shall  also  be  subject  to  the 
limitations  of  rule  53(a)(1)  or  rule 
58(a)(1),  is  applicable.  Parent 
Guarantees  may  take  the  form  of,  among 
others,  direct  guarantees, 
reimbursement  undertakings  under 
letters  of  fcredit,  "keep  well" 
undertakings,  indemnification 
agreements  and  expense  reimbursement 
agreements.  Any  Parent  Guarantee  that 
is  outstanding  at  the  end  of  the 
Authorization  Period  shall  remain  in 
force  until  it  expires  or  terminates  in 
accordance  with  its  terms. 


In  addition,  NiSource  and  Columbia 
request  authorization  to  charge  each 
Subsidiary  a  fee  for  each  Parent 
Guarantee.  The  fee  proposed  will  not  be 
greater  than  the  cost,  if  any,  of  obtaining 
the  liquidity -necessary  to  perform  on 
the  Parent  Guarantee  (for  example,  bank 
line  commitment  fees  or  letter  of  credit 
fees,  plus  other  transactional  expenses) 
for  the  period  of  time  that  it  remains 
outstanding. 

Nonutility  Subsidiary  Guamntees.  In 
addition  to  guarantees  that  may  be 
provided  by  NiSource  or  Columbia  or  by 
a  Financing  Subsidiary  of  either,  as 
described  above,  Nonutility  Subsidiaries 
(including  Financing  Subsidiaries 
without  credit  support  from  NiSource  or 
Columbia)  request  authority  to  provide, 
to  other  Nonutility  Subsidiaries, 
Nonutility  Subsidiary  Guarantees  (i.e., 
guarantees  of  indebtedness  or 
contractual  obligations,  or  other  forms 
of  credit  support,  in  an  aggregate 
principal  amount  not  to  exceed  $2 
billion  outstanding  at  any  one  time, 
exclusive  of  any  guarantees  and  other 
forms  of  credit  support  that  are  exempt 
under  rules  45(b)  and  52(b)).  Nonutility 
Subsidiaries  request  authorization  to 
charge  associate  companies  a  fee  for 
each  guarantee,  determined  in  the  same 
manner  as  specified  above. 

V.  Hedging  Transactions 

NiSource  and  the  Subsidiaries  request 
authorization  to  enter  into  Interest  Rate 
Hedges  in  order  to  reduce  or  man^e 
interest  rate  cost,  subject  to  certain 
limitations  and  restrictions.  NiSource 
and  the  Subsidiaries  also  request 
authorization  to  enter  into  Anticipatory 
Hedges,  subject  to  certain  limitations 
and  restrictions. 

VI.  Changes  in  Capitalization  of 
Majority-Owned  Siriisidiaries 

In  order  to  accommodate  the 
proposed  sale  of  capital  securities  (i.e., 
common  stock  or  Preferred  Stock) 
transactions  and  provide  for  future 
issues,  NiSource  and  the  Subsidiaries 
request  authority  to  change  the  terms  of 
any  50%  or  more  owned  Subsidiary's 
authorized  capital  stock  capitalization, 
or  other  equity  interests,  by  an  amoimt 
deemed  appropriate  by  NiSource  or 
other  intermediate  parent  company. '^ 
Applicants  state  that  the  consents  of  all 
other  shareholders  will  have  been 


to  parallel  the  lending  company's  effective  cost  of 
capital. 


I'Columoia  Virginia  borrowings  under  the 
Money  Pool|are  exempt  under  rule  52(a). 

'•  Borrowings  by  Northern  Utilities  under  the 
Money  Pool!  that  are  in  excess  of  10%  of  its  net 
fixed  plant  dust  be  approved  by  the  NHPUC  and. 
therefore,  wpuld  be  exempt  under  rule  52(a). 


'°  Applicants  state  that  the  portion  of  an 
individual  Subsidiary's  aggregate  financing  to  be 
effected  through  the  tale  of  stock  to  NiSoiirce  or 
another  immediate  parent  company  during  hte 
Authorization  Perioid  cannot  be  ascertained  at  this 
time.  The  sate  of  capital  securities  [i^e.,  common 
stock  or  Piefened  Stock)  may  in  some  cases  exceed 
the  then  authorized  coital  stock  of  a  Subsidiary 
and  a  Subsidiary  m^  choose  to  use  capital  stock 
with  no  par  value. 


obtained  for  the  proposed  change.  This 
request  for  authorization  is  Umited  to 
NiSource's  50%  or  more  owned 
Subsidiaries  and  is  not  intended  to 
affect  aggregate  limits  or  other 
conditions. 

Applicants  further  propose  that  a 
Subsidiary  would  be  able  to  change  the 
par  value,  or  to  change  between  par 
value  and  no  par  stock,  or  to  change  the 
form  of  equity  from  common  stock  to 
limited  partnership  or  limited  liability 
company  interests  or  similar 
instruments,  or  from  such  instruments 
to  common  stock,  without  additional 
Commission  approval.  Any  action  by  a 
Utility  Subsidiary  would  be  subject  to, 
and  would  only  be  taken  upon,  the 
receipt  of  any  necessary  approvals  by 
the  state  commission  in  the  state  or 
states  where  the  Utility  Subsidiary  is 
incorporated  and  doing  business.  In 
addition,  Applicants  state  that  NiSoim:e 
will  be  subject  to  all  applicable  laws 
regarding  the  fiduciary  duty  of  fairness 
of  a  majority  shareholder  to  minority 
shareholders  in  any  such  50%  or  more 
owned  Subsidiary  and  NiSource  will 
undertake  to  ensure  that  any  change 
comports  with  such  legal  requirements. 

Vn.  Financing  Subsidiaries 

NiSource  and  the  Subsidiaries  request 
authority  to  organize  and  acquire  the 
equity  securities  of  one  or  more 
corporations,  trusts,  partnerships  or 
other  entities  organized  specifically  for 
the  pmpose  of  financing  the  activities  of 
NiSom-ce  and  certain  of  its  Subsidiaries 
("Financing  Subsidiaries"),  in  addition 
to  the  two  previously  authorized.  20 
Specifically,  Financing  Subsidiaries 
may  be  organized  to  issue  Preferred 
Securities  (including  but  not  limited  to 
monthly  income  preferred  securities). 
Long-term  Debt  and  Short-term  Debt  to 
third  parties  and  to  transfer  the 
proceeds  of  the  financings  to  NiSource 
or  other  Subsidiaries. 

NiSource  and  Subsidiaries  also 
request  authorization  to  issue  their 
subordinated  imsecured  notes 
("Subordinated  Notes")  to  any 
Financing  Subsidiary  to  evidence  the 
transfer  of  financing  proceeds  by  a 
Financing  Subsidiary  to  its  parent 
company.  The  principal  amount, 
maturity  and  interest  rate  on  any  such 
Subordinated  Notes  will  be  designed  to 
parallel  the  amoimt,  maturity  and 
interest  or  distribution  rate  on  the 
seciuities  issued  by  a  Financing 
Subsidiary.  The  amoimt  of  securities 
issued  by  any  Financing  Subsidiary  to 
third  parties  will  be  included  in  the 
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overall  external  financing  limitation,  if 
any,  authorized  for  the  immediate 
parent  company  of  the  Financing 
Subsidiary.  The  amoimt  of 
Subordinated  Notes  issued  by  a  parent 
company  to  its  Financing  Subsidiary 
will  not  be  counted  against  the  external 
financing  limitation,  to  avoid  double 
counting. 

Vm.  Intermediate  Subsidiaries 

NiSource  requests  authority  to 
acquire,  directly  or  indirectly,  during 
the  Authorization  Period,  the  securities 
of  one  or  more  additional  Intermediate 
Subsidiaries,  which  would  be  organized 
exclusively  for  the  purpose  of  acquiring, 
holding  and/or  financing  the  acquisition 
of  the  securities  of,  or  other  interest  in, 
one  or  more  EWGs  or  FUCOs,  Rule  58 
Subsidiaries,  ETCs  or  other  non-exempt 
Nonutility  Subsidiaries  (as  may  be 
authorized  in  this  proceeding  or  in  a 
separate  proceeding). 21  In  addition, 
NiSource  requests  that  its  Intermecfiate 
Subsidiaries  be  permitted  to  engage  in 
administrative  activities  and 
development  activities  ("Administrative 
Activities"  and  "Development 
Activities,"  respectively,  as  defined 
further  below)  relating  to  such 
subsidiaries.  "Administrative 
Activities"  include  ongoing  personnel, 
accoimting,  engineering,  legal,  financial 
and  other  support  activities  necessary  to 
manage  NiSource's  investments  in 
Nonutility  Subsidiaries.  "Development 
Activities"  will  be  limited  to  due 
diligence  and  design  review;  market 
studies;  preliminary  engineering;  site 
inspection;  preparation  of  bid  proposals, 
including,  posting  of  bid  bonds; 
application  for  required  permits  and/or 
regulatory  approvals;  acquisition  of  site 
options  and  options  on  other  necessary 
rights;  negotiation  and  execution  of 
contractual  commitments  with  owners 
of  existing  facilities,  equipment 
vendors,  construction  firms,  power 
purchasers,  thermal  "hosts,"  fuel 
suppliers  and  other  project  contractors; 
negotiation  of  financing  commitments 
with  lenders  and  other  third-party 
investors;  and  such  other  preliminary 
activities  as  may  be  required  in 
coimection  with  the  purchase, 
acquisition,  financing  or  construction  of 
facilities  or  the  acquisition  of  securities 
of  or  interests  in  new  businesses. 

NiSource  also  requests  an  exemption 
under  section  13(b)  of  the  Act  for 
Intermediate  Subsidiaries  to  provide 
management,  administrative,  project 


development  and  operating  services  to 
associate  companies  at  fair  market 
prices  in  the  specific  circiunstances 
discussed  further  below.  See  section  XI 
(Sales  of  Services  and  Goods  Among 
Subsidiaries). 

Applicants  state  that  investments  in 
Intermediate  Subsidiaries  may  take  the 
form  of  any  combination  of  the 
following:  (1)  Purchases  of  capital 
shares,  partnership  interests,  member 
interests  in  limited  liability  companies, 
trust  certificates  or  other  forms  of  equity , 
interests;  (2)  capital  contributions;  (3) 
open  account  advances  with  or  without 
interest;  (4)  loans;  and  (5)  guarantees 
issued,  provided  or  arranged,  for  the 
securities  or  other  obligations  of  any 
Intermediate  Subsidiaries.  Applicants 
state,  further,  that  funds  for  any  direct 
or  indirect  investment  in  any 
Intermediate  Subsidiary  will  be 
obtained  from  (1)  financings  authorized 
in  this  proceeding;  (2)  any  appropriate 
future  debt  or  equity  securities  issuance 
authorization  of  NiSource;  and  (3)  other 
available  cash  resources,  including 
proceeds  of  securities  sales  by 
Nonutility  Subsidiaries  under  rule  52.^^ 

DL  Reotganizatioiis  of  Nonutility 
Subsidiaries 

NiSource  requests  approval  to 
consolidate  or  otherwise  reorganize  all,  ' 
or  any  parf ,  of  its  direct  and  indirect 
ownership  interests  in  Nonutility 
Subsidiaries  and  the  activities  and 
functions  related  to  such  investments. 
NiSource  requests  authorization  to 
consolidate,  or  otherwise  reorganize 
under  one  or  more,  direct  or  indirect, 
Intermediate  Subsidiaries,  NiSource's 
ownership  interests  in  existing  and 
future  Nonutility  ■Subsidiaries.  The 
transactions  may  tiike  the  form  of  a     • 
Nonutility  Subsidiary  selling, 
contributing  or  transferring  the  equity 
securities  of  a  subsidiary  or  all  or  part 
of  such  subsidiary's  assets  as  a  dividend 
to  an  Intermediate  Subsidiary,  or  to 
another  Nonutifity  Subsidiary  and  the 
acquisition,  directly  or  indirectly,  of  the 
equity  securities  or  assets  of  a 
subsidiary,  either  by  purchase  or  by 
receipt  of  a  dividend.  The  piuxhasing 
Nonutility  Subsidiary  in  any  transaction 
structured  as  an  intrasystem  sale  of 
equity  securities  or  assets  may  execute 
and  deliver  its  promissory  note 


"NiSource,  as  noted  previously,  currently  owns 
the  stock  of  two  Financing  Subsidiaries:  NiSource 
Finance  and  Capital  Ma^ets. 


"  The  Commission  has  previously  authorized 
Columbia  to  organize  intermediate  subsidiary 
companies  to  acquire  and  hold  various  nonutility 
subsidiaries.  See  Columbia  Energy  Group,  Inc.,  et 
al..  Holding  Co.  Act  Release  No.  27099  (Nov.  5, 
1999). 


"  Applicants  state  that,  to  the  extent  that 
NiSource  provides  funds  or  guarantees,  directly  or 
indirectly,  to  an  Intermediate  Subsidiary  that  are 
used  to  make  an  investment  in  any  EWG  or  FUCX) 
or  a  Rule  58  Subsidiary,  the  amount  ofsuch  funds 
or  guarantees  will  be  included  in  NiSource's 
"aggregate  investment"  in  such  entides,  as 
calculated  in  accordance  with  rule  53  or  rule  58,  as 
^plicable. 
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evidencmg  all,  or  a  portion,  of  the 
consideration  given.^^ 

X.  Expenditures  on  Development 
Activities 

NiSource  requests  a  continuation  of 
its  authority  under  the  November  1 , 
2000  Order  to  make  expenditures  on 
Development  Activities,  as  defined 
above,  in  an  aggregate  amount  of  up  to 
$250  million.  NiSource  proposes  a 
"revolving  fund"  concept  for  permitted 
expenditures  on  Development 
Activities:  The  revolving  fund  concept 
would  be  that,  to  the  extent 
expenditures  on  Development  Activities 
are  made  for  a  Nonutility  Subsidiary 
which  then  becomes  an  EWC  or  FUCO, 
or  qualifies  as  an  "energy-related 
company"  under  rule  58,  the  amount 
expended  will  cease  to  be  an 
expenditiue  for  IDevelopment  Activities 
and  will,  instead,  be  counted  as  part  of 
the  "aggregate  investment"  in  the  entity 
under  rule  53  or  58,  as  applicable. 

XL  Sales  of  Services  and  Goods  Among 
Subsidiaries 

The  Nonutility  Subsidiaries  request 
an  exemption  under  section  13(b)  from 
the  at  cost  standards  of  rules  90  and  91, 
to  the  extent  necessary,  to  provide 
services  and  sell  goods  to  one  another 
at  fair  market  prices,  determined 
without  regard  to  cost,  where  the 
Nonutility  Subsidiary  purchasing  the 
service  or  good  is:  (i)  A  FUCO  or  foreign 
EWG  that  derives  no  part  of  its  income, 
directly  or  indirectly,  fi'om  the 
generation,  transmission,  or  distribution 
of  electric  energy  for  sale  within  the 
U.S.;  (ii)  an  EWG  that  sells  electricity  at 
market-based  rates,  that  have  been 
approved  by  the  Federal  Energy 
Regulatory  Commission  ("FERC"), 
provided  that  the  purchaser  is  not 
Northern  Indiana;  (iii)  a  "qualifying 
facility"  ("QF")Lwithin  the  meaning  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978,  as  amended  ("PURPA"), 
that  sells  electricity  exclusively  (a)  at 
rates  negotiated  ed  arms  length  to  one  or 
more  industrial  or  commercial 
customers  purchasing  electricity  for 
their  own  use  and  not  for  resale,  and/ 
or  (ii)  to  an  electric  utility  company 
(other ^an  Northern  Indiana)  at  the 
'purchaser's  "avoided  cost,"  as 


iNo 
edi 


"  Applicants  state  that  each  tiansactioii  would  be 
carried  out  in  compliance  with  all  applicable  U.S 
or  foraign  laws  and  accounting  requirements  and 
any  transaction  structured  as  a  sale  would  be 
carried  out  for  a  consideration  equal  to  the  book 
value  of  the  equity  securities  being  sold.  The 
Commission  has  authorized  other  registered 
holding  companies  to  carry  out  future 
raoigamzations  of  their  nonutility  businesses 
without  fdither  approval.  See  Columbia  Energy 
Group,  lac.,  et  al..  Holding  Co.  Act  Release  No. 
27099  (Nov.  S,t999). 


determined  in  accordance  with  PURPA 
regulations;  (iv)  a  domestic  EWG  or  QF 
that  sells  electricity  at  rates  based  upon 
its  cost  <  f  service,  as  approved  by  FERC 
or  any  si  ate  public-utility  commission 
having )  uisdiction,  provided  that  the 
purchase  >r  is  not  Northern  Indiana;  or  (v) 
a  Rule  5P  Subsidiary  or  any  other 
Nonutility  Subsidiary  that  (a)  is 
partiall)  owned  by  NiSource,  provided 
that  the  ultimate  piu-chaser  of  the  goods 
or  servic  es  is  not  a  Utility  Subsidiary, 
NiSource  Services  (or  any  other  entity 
within  the  NiSource  system  whose 
activitie  >  and  operations  are  primarily 
related  1 3  the  provision  of  goods  and 
services  to  Utility  Subsidiaries),  (b)  is 
engaged  solely  in  the  business  of 
develop  ng,  owning,  operating  and/or 
providing  services  or  goods  to 
Nonutility  Subsidiaries,  described  in 
clauses  Ii)  through  (iv)  immediately 
above,  at  (c)  does  not  derive,  directly  or 
indirectly,  any  material  part  of  its 
income  rom  sources  within  the  U.S. 
and  is  n  )t  a  public-utility  company 
operatir  j  within  the  U.S. 

Xn.  Act  vities  of  Energy-Related 
Subsidi(  iries  Outside  the  U.S. 

NiSoi  rce,  on  behalf  of  any  cturent  or 
future  h  onutility  Subsidiaries,  requests 
authorit !  for  its  Nonutility  Subsidiaries 
to  engaj  3  in  certain  "energy-related" 
activitie  i  outside  the  U.S.  Such 
activitie  i  may  include:  (i)  The  brokering 
and  mai  ceting  of  electricity,  natural  gas 
and  oth^r  energy  commodities  ("Energy 
Marketitig");  (ii)  energy  management 
services  ("Energy  Management 
Servicer  "),  including  the  marketing, 
sale,  ins  tallation,  operation  and 
mainten  ance  of  various  products  and 
services  related  to  energy  management 
and  den  land-side  management, 
includii  g  energy  and  efficiency  audits; 
facility  i  lesign  and  process  control  and 
enhana  ments;  construction, 
installal  ion,  testing,  sales  and 
maintei  ance  of  (and  training  client 
persons  el  to  operate)  energy 
conserv  ition  equipment;  design, 
implem  mtation,  monitoring  and 
evaluatj  on  of  energy  conservation 
programs;  development  and  review  of 
architectural,  structiual  and  engineering 
drawings  for  energy  efficiencies,  design 
and  spe  :ification  of  energy  consuming 
equipm  mt;  and  general  advice  on 
progran  s;  the  design,  construction, 
installa  ion,  testing,  sales  and 
maintei  ance  of  new  and  retrofit  heating, 
ventilat  ng,  and  air  conditioning, 
electric  il  and  power  systems,  alarm  and 
wamini ,  systems,  motors,  pumps, 
lighting  water,  water-purification  and 
plumbing  systems,  and  related 
structiules,  in  connection  with  energy- 
related  needs;  and  the  provision  of 


services  and  products  designed  to 
prevent,  conbt>l,  or  mitigate  adverse 
effects  of  power  disturbances  on  a 
customer's  electrical  systems;  and  (iii) 
engineering,  consultiii^  and  other 
tedmical  support  services  ("Consulting 
Services")  with  respect  to  energy-related 
businesses,  as  well  as  for  individuals. 
Such  Consulting  Services  would 
include  technology  assessments,  power 
factor  correction  and  harmonics 
mitigation  analysis,  meter  reading  and 
repair,  rate  schedule  design  and 
analysis,  environmental  services, 
engineering  services,  billing  services 
(including  consolidation  billing  and  bill 
disaggregation  tools),  risk  management 
services,  communications  systems, 
information  systems/data  processing, 
system  planning,  strategic  planning, 
finance,  feasibility  studies,  and  other 
similar  services. 

NiSoiuTie  requests  authority  for 
Nonutility  Subsidiaries  to  engage  in 
Energy  Marketing  activities  in  Canada. 
NiSource  also  requests  the  Commission 
to  reserve  jurisdiction  over  Energy 
Marketing  activities  outside  of  Canada, 
pending  completion  of  the  record. 
Further,  NiSource  requests  authority  for 
Nonutility  Subsidiaries  to  provide 
Energy  Management  Services  and    - 
Consiilting  Services  anywhere  outside 
the  United  States.  NiSource  asks  the 
Commission  to  reserve  jurisdiction  over 
other  activities  of  Nonutility 
Subsidiaries  outside  the  United  States, 
pending  completion  of  the  record.  In 
addition,  NiSource  requests 
authorization  for  Nonutility 
Subsidiaries  to  engage  in  "gas-related 
company"  activities  outside  the  United 
States,  subject  to  certain  proposed 
limitations  and  a  request  for  reservation 
of  jurisdiction.  Specifically,  NiSource 
requests  approval  for  Nonutility 
Subsidiaries  to  engage  in  the 
development,  exploration  and 
production  of  natural  gas  and  oil  in 
Canada  and  to  invest  up  to  $300  million 
in  the  equity  securities  or  assets  of  new 
or  existing  companies  that  derive 
substantially  all  of  their  income  from 
such  activities.  NiSource  also  requests 
approval  for  Nonutility  Subsidiaries  to 
invest,  directly  or  indirectly,  through 
other  Subsidiaries,  in  natural  gas 
pipelines  or  storage  facilities  located 
outside  the  U.S.  Investments  in  the 
entities  would  count  against  the  $300 
million  investment  limitation.  NiSource 
requests  the  Commission  (i)  to  reserve 
jurisdiction  over  the  proposed 
exploration  and  production  activities  in 
foreign  countries,  other  than  Canada, 
pending  completion  of  the  record. 


Xm.  Distributions  Out  of  Capital  or 
Unearned  Surplus 

Distributions  by  Columbia.  Columbia 
requests  authorization  to  transfer  some 
or  all  of  the  net  proceeds  of  any  sale  or 
sales  of  the  seciu-ities  or  assets  of 
Nonutility  Subsidiaries  of  Columbia  to 
NiSource,  either  by  paying  a  dividend 
or  by  repiu-chasing  shares  of  its  common 
stock  that  are  held  by  NiSoiuce. 
Columbia  has  sold  or  entered  into 
agreements  to  sell  the  stock  or  assets  of 
several  of  its  Nonutility  Subsidiaries 
since  being  acquired  by  NiSource  and 
seeks  to  distribute  some  or  all  of  the 
proceeds  to  NiSource.^-*  The  ability  of 
Colmnbia  to  distribute  the  cash 
proceeds  from  the  sales  to  NiSoiuce  as 
a  dividend  is  limited  by  section  12(c)  of 
the  Act  and  rules  26(c)  and  46. 
Columbia  states  that  it  will  not  pay  any 
dividend  to  NiSource  or  repurchase 
shares  of  its  common  stock  from 
NiSoiu-ce  if,  as  a  result,  common  equity 
as  a  percentage  of  its  capitalization 
would  be  less  than  30%  on  a 
consolidated  basis. 

Payment  of  Dividends  by  Nonutility 
Subsidiaries.  NiSource  also  proposes, 
on  behalf  of  its  current  and  ftiture 
Nonutility  Subsidiaries,  that  they  be 
permitted  to  pay  dividends,  through  the 
Authorization  Period,  out  of  capital  and 
imeamed  surplus,  to  the  extent 
permitted  under  applicable  corporate 
law  and  the  terms  of  any  credit 
agreements  and  indentm-es  that  restrict 
the  amount  and  timing  of  distributions 
to  shareholders. 

XIV.  Tax  Allocation  Agreement 

Applicants  request  authorization  to 
continue  to  file  consolidated  income  tax 
returns  for  tax  years  ending  during  the 
Authorization  Period  in  accordance 
with  the  previously  approved  Tax 
Allocation  Agreement.  Applicants  are 
authorized  to  file  consolidated  income 
tax  returns  and  allocate  the  consolidated 
income  tax  liability  of  the  group  in 
accordance  with  the  Tax  Allocation 
Agreement  which  does  not  conform  in 
all  respects  to  the  requirements  of  rule 
45(c).  See  Supplemental  Order  dated 
September  12,  2002  (SEC  File  No.  70- 
9681).  Specifically,  under  the  Tax 
Allocation  Agreement,  NiSource  is 
permitted  to  retain  the  benefit  (i.e.,  the 
tax  savings)  in  consolidated  tax  liability 
that  is  attributable  to  the  interest 
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^*  Columbia  has  sold  or  announced  its  agreement 
to  sell  the  stock  or  assets  of  Columbia  LNG 
Corporation,  Columbia  Energy  Retail  Corporation, 
Columbia  Electric  Corporation  and  its  subsidiaries. 
Columbia  Propane  Corporation,  Columbia 
Petroleum  Corporation,  Columbia  Energy 
Resources,  Inc.  and  its  subsidiaries,  Columbia 
Transmission  Communications  Corporation  and 
~  Columbia  Service  Partners,  Inc.  and  its  subsidiaries. 


expense  on  the  acquisition  debt.^s 
subject  to  certain  limitations  and 
restrictions. 

E.ON  AG,  et  al.  (70-10171) 

E.ON  AG  ("E.ON").  a  registered 
public-utility  holding  company  under 
the  Act,  and  Hibemia  Industriewerte 
GmbH  ("Hibemia"),  a  wholly  owned 
nonutility  subsidiary  (together 
"Applicants"),  both  located  at  E.ON- 
Platz  1  40479  Dusseldorf.  Germany, 
have  filed  an  application 
("Application")  under  sections  6(a),  7, 
9(a),  10  and  12(b)  of  the  Act  and  rules 
45  and  54.  The  Applicants  request 
authorization  to  modify  certain  terms  of 
the  E.ON  nonutility  money  pool  ("E.ON 
Nonutility  Money  Pool")  permitted  by  a 
previous  Commission  order,  dated  June 
14,  2002  (Holding  Co.  Act  Release  No. 
27539)  ("June  2002  Order"). 

E.ON  proposes  (1)  that  the  E.ON 
Nonutility  Money  Pool  be  administered 
by  Hibernia,  an  E.ON  subsidiary 
currently  used  to  provide  financing  to 
all  of  the  companies  in  the  E.ON 
registered  holding  company  system  (the 
"E.ON  Group"),  and  (2)  tha't  the  interest 
rate  paid  to  lenders  to  the  pool  be  set 
at  market  rates. 

Background 

f 

By  the  June  2002  Order,  the 
Commission  authorized  E.ON  to  acquire 
Powergen  pic,  a  registered  public-utility 
holding  company,  and,  subsequent  to 
the  acquisition,  E.ON  registered  as  a 
public-utility  holding  company.  The 
June  2002  Order  also  authorized  E.ON 
and  its  subsidiaries  to  issue  and  sell 
secm-ities  and,  further,  authorized  E.ON 
to  establish  three  money  pools, 
including  the  E.ON  Nonutility  Money 
Pool,  to  facilitate  the  financing  of  the 
E.ON  Group.26  The  E.ON  Nonutility 


25 The  acquisition  debt  includes  $2.95  billion  of 
senior  unsecured  notes  with  varying  maturities, 
between  April  15,  2003  and  November  15,  2010, 
that  were  issued  by  NiSource  Finance  to  refinance 
most  of  the  commercial  paper  borrowings  incurred 
by  NiSource  Finance  during  the  merger  in  order  to 
fund  the  cash  portion  of  the  consideration  paid  for 
Columbia's  shares  and  certain  debentures.  The  term 
also  includes  indebtedness  that  may  be  incurred  by 
NiSource  or  NiSource  Finance  during  the 
Authorization  Period  for  the  purpose  of  refinancing 
any  of  the  acquisition  indebtedness.  For  the  tax  year 
ended  December  31,  2001,  the  tax  benefit 
attributable  to  the  interest  expense  on  the  debt  was 
approximately  $100.2  million  and,  for  the  tax  year 
ended  December  31,  2002,  it  is  estimated  that  the 
tax  benefit  will  be  approximately  $97.0  million. 

=">  Specifically,  E.ON  was  authorized  to  organize: 
(DA  Utility  Money  Pool  to  include  E.ONs  public 
utility  subsidiary  companies.  Louisville  Gas  and 
Electric  Company  and  Kentucky  Utilities  Company 
as  borrowers  and  lenders  to  the  pool,  and  certain 
other  companies  as  lenders  only;  (2)  a  U.S. 
Nonutility  Money  Pool  to  include  the  nonutility 
subsidiaries  of  LG4E  Energy  Corp..  as  borrowers 
and  lenders  to  the  pool,  and  certain  other 
companies  as  lenders  only,  and;  (3)  the  E.ON 
Nonutility  Money  Pool. 


Money  Pool,  the  subject  of  the 
Application,  includes  as  participants  all 
the  companies  in  the  E.ON  Group,  as 
borrowers  and  lenders  to  the  pool, 
except  E.ON,  the  registered  holding 
company  subsidiaries  of  E.ON,  and 
LG&E  Energy  and  its  subsidiaries.  E.ON 
and  its.  registered  holding  company 
subsidiaries  may  lend  funds  to  the  E.ON 
Nonutility  Money  Pool. 

Under  the  Jime  2002  Order,  the  E.ON 
Nonutility  Money  Pool  was  authorized 
to  "be  administered  by  E.ON  at  no 
charge  or  by  E.ON  NA  or  its  special 
piu-pose  subsidiary  at  cost.  The  interest 
rate  charged  by  the  pool  would  be  set 
according  to  the  Market  Rate  Method  ^^ 
and  surplus  funds  would  be  invested  in 
the  same  manner  proposed  for  the 
Utility  Money  Pool.  The  interest  rate 
paid  on  deposits  to  the  E.ON  Nonutility 
Money  Pool  [would]  be  a  weighted 
average  of  the  rates  charged  borrowers 
and  the  money  pool  investment  rate."  ^s 

The  Proposal 

E.ON  now  proposes  that  the  E.ON 
Nonutility  Money  Pool  be  administered 
by  Hibemia,  a  different  affiliate,  and 
that  the  interest  rate  paid  to  lenders  to 
the  pool  be  set  at  market  rates.  First,, 
with  respect  to  the  change  in  the  money 
pool  administrator,  the  Applicants  state 
that  Hibemia  would  receive  financial 
management  services  from  E.ON 
employees  in  connection  with  managing 
the  pool,  and  conducting  Hibemia's 
other  functions,  as  an  E.ON  Group 
financing  entity.  The  Applicants  state 
that  these  services  would  be  provided  at 
no  charge,  unless  a  Commission 
exemption  from  the  restrictions  of 
section  13(a)  is  obtained.  In  addition, 
the  E.ON  Nonutility  Money  Pool  will 
operate  as  described  in  the  June  2002 
Order  ^^  and  as  elaborated  on  in.the 
Application. 

Secondly,  Applicants  state  that 
authorizing  the  proposed  change  in 
interest  rates  to  the  payment  of  market 
rates  willavoid  the  transfer  pricing 
issues  that  arise  in  loans  between 
affiliated  companies  when  transactions 


2"  In  determining  a  lending  rate  under  the  Market 
Rate  Method,  the  Money  Pool  administrator  would 
review  the  nature  of  each  borrowing  subsidiary's 
business,  evaluate  its  capital  structure,  the 
particular  risks  to  which  it  is  subject  and  generally 
prevailing  market  conditions,  all  in  the  context  of 
information  fixim  third  parties  (such  as  banks]  that 
would  indicate  the  prevailing  market  rates  for 
similar  businesses.  Information  on  the  range  of  rates 
used  by  one  or  more  banks  for  loans  to  similar 
businesses  would  serve  as  an  index  against  which 
an  appropriate  market  rate  could  be  determined. 
This  analysis  is  referred  to  as  the  Market  Rate 
Method  and  would  be  provided  to  the  Commission 
upon  request.  Jime  2002  Order  at  109. 

2«  June  2002  Order  at  83. 

z»  See  generally  ]}me  2002  Order  at  81-83. 
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are  not  priced  at  market  rates.^" 
'Applicants  state  that  the  intercompany 
loans  £rom  pool  participants  to  Hibemia 
for  the  E.ON  Nonutility  Money  Pool . 
should  be  priced  at  market  rates  in  order 
to  better  meet  the  transfer  pricing  and 
affiliate  transactions  requirements.^^ 
Applicants  state,  hirthermore,  that 
changing  to  market  interest  rates  on 
money  pool  deposits  is  fair  to  a  lender 
because  it  provides  the  lender  with  an 
arm's-length  interest  rate  that  is  better. 


"The  transfer  pricing  issues  were  described  in 
E.ON's  application  in  SEC  File  No.  70-9985,  which 
formed  the  basis  in  part  for  the  June  2002  Order. 
E.ON's  application  stated  that,  in  transactions 
between  German  companies  and  their  foreign 
subsidiaries,  German  ta;:  law  assumes  market  rate 
financing  between  comptanies  in  the  same  corporate 
group  because  market  rate  pricing  assures  that 
intenx>mpany  loans  will  not  be  used  to  transfer 
profits  from  one  related  entity  to  another 
(including,  to  transfer  profits  to  entities  based 
outside  Germany  in  jurisdictions  with  lower  tax 
rates).  Section  1  of  the  G«rman  Foreign  Tax  Law 
provides:  "If  the  income  of  a  taxpayer  resulting 
from  his  tl'ansaction  with  the  related  party  is 
reduced  because  the  taxpayer  has,  in  the  transaction 
with  the  foieign  related  party,  agreed  on  terms  and 
conditions  which  deviate  from  those  which 
unrelated  third  parties  would  have  agreed  to  upon 
under  the  same  or  similar  circumstances,  then  the 
taxpayer's  income  shall,  not  withstanding  other 
provisions,  be  so  determined  as  if  such  income 
would  have  been  earned  under  terms  and 
conditions  agreed  upon  between  unrelated  parties." 

>>  The  Applicants  state  that  German  corporations 
also  are  required  by  corporate  law  to  conduct 
affiliate  transactions  on  an  arm's-length  basis. 
German  corporate  law  requires  all  joint  stock 
companies  to  provTde  a  dependency  statement  that 
addresses  affiliate  relationships  in  their  annual 
financial  reports.  The  dependency  statement  almost 
alwrays  concludes  that  all  transactions  with 
affiliated  companies  have  been  conducted  on  an 
arm's-length  basis  and  not  to  the  reporting 
company's  disadvantage  because  a  bilure  to  follow 
arm's-length  terms  could  sul^ect  the  company  to  a 
shareholder  suit. 

German  joint  stock  company  law  sets  additional 
specific  requirements  for  the  conduct  of  business 
between  group  companies.  Any  disadvantageous 
influence  of  the  parent  company  on  its  subsidiary 
is  restricted  and  any  damage  caused  by  the  parent 
must  be  compensated.  If  not  compensated,  the 
parent  and  its  legal  representatives  (in  this  context, 
the  management  board  and  the  supervisory  board), 
would  be  subject  to  damage  claims.  Under  Section 
57  of  the  Joint  Stock  Company  Act  (Germany),  a 
German  joint  stock  company  may  not  repay  to  its 
shareholders  any  capital  contributed  by  them.  Any 
payments  to  shareholders  must  be  made  only  from 
company  profits  as  shown  in  the  balance  sheet.  A 
prohibited  repayment  of  capital  can  occur 
implicitly  if  a  transaction  between  a  company  and 
its  shareholder  shows  a  disproportion  or 
incongruity  between  consideration  and 
performance.  This  would  be  the  case  if  there  are 
market  prices  or  rates  for  the  respective 
contideration  and  these  are  not  taken  into  account 
in  the  relevant  transaction.  The  legal  consequence 
under  the  Joint  Stock  Company  Act  of  any  such 
cepajnnent  of  capital  is  that  the  respective 
transaction  or  contract  would  be  legally  void, 
overpayments  must  be  reimbursed  and  the 
management  board  may  be  sul^ect  to  damage 
cUima.  Interest  pa3rments  on  funds  loaned  to 
affiliated  companies  that  are  either  above  or  below 
market  can,  therefore,  raise  difficult  issues  under 
German  law  and  in  mai^  cases  would  be 
prohibited. 


or  equiA^^ent  to,  what  a  lender  could 
earn  in  ieparate  bank  account. 
The  A  pplicants  state  that  the 
requirei  lent  under  German  law  that 
affiliate  transactions  be  conducted  at 
arm's  !e  igth  makes  it  important  that 
Hibemif  pay  pool  depositors  interest  at 
market  sates.  Applicants  state  that,  in 
addition,  new  legislation  recently 
introduced  in  the  German  parliament 
will  require  documentation  of  all 
transactions  with  affiliated  companies 
to  substuitiate  that  the  transactions  are 
conducted  at  arm's  length.  Applicants 
further  nate  that,  operating  the  E.ON 
Nonutiljty  Money  Pool,  as  currently 
authorised,  may  cause  Hibemia  to  pay 
interest  at  above-market  rates  and  may 
conflict  Iwith  this  proposed  legislation. 
Applicants  assert  that  having  Hibemia 
operate  the  E.ON  Nonutility  Money  Pool 
to  pay  n  larket  rates  on  both  sides  of  the 
pool  tra  isactions  will  provide  a  solution 
consiste  at  with  the  Market  Rate  Method 
financii  g  authorization  of  the 
Compiflsion  in  the  June  2002  Order, 
consistoit  with  current  and  proposed 
requirements  of  German  law  and  be  fair 
to  the  EjON  Group  participants  in  the 
pooL 

E.ON  A  ;,  et  al.  (70-10176) 

E.ON  AG  ("E.ON"),  E.ON-Platz  1, 
40479  E  usseldorf,  Germany,  a  registered 
holding  company,  E.ON  U.S. 
Investrafents  Corp.  ("EUSIC"),  a 
registered  holding  company,  and  LG&E 
Energy  Corp.  ("LG&E  Energy"),  a 
subsidiary  of  E.ON  and  a  public  utility 
holding  company  exempt  from 
registral  ion  by  order  under  section 
3(a)(1)  4f  the  Act,  both  located  at  220 
West  M$in  Street,  Louisville,  Kentucky 
40202  (Collectively,  "AppUcants"),  have 
filed  an  application-declaration 
("Application")  under  sections  3(a)(1), 
6(a).  7,  4(a),  10  and  12(d)  of  the  Act  and 
rules  43  and  54  imder  the  Act. 
Applicants  request  authority  to 
reorganize  LG&E  Energy  resulting  in  a 
change  bf  organizational  form  from  a 
Kentucky  corporation  to  a  Kentucky 
limited  liability  company  (the  . 
"Transaction"). 

E.ONjbecame  a  registered  holding 
company  under  the  Act  on  July  1,  2002, 
as  a  resalt  of  E.ON's  acquisition  of 
Powergtn  pic  ("Powergen").  The 
Conuniision  approved  the  acquisition  in 
Holding  Company  Act  Release  No. 
27539  Qtme  14,  2002)  (the  "Acquisition 
Order"!  ^.ON  owns  LG&E  Energy, 
which  ih  turn  owns  two  public  utility 
companies,  Louisville  Gas  and  Electric 
CompaAy  ("LG&E")  and  Kentucky 
UUlitiei  Company  ("KU").  E.ON's 
interestiin  LG&E  Energy  is  held 
indireci  ly  through  several  intermediate 


holding  companies  with  EUSIC  being 
the  direct  parent  of  LG&E  Energy. 

As  stated  above,  LG&E  Energy  is  a 
wholly-owned,  first  tier  subsidiary  of 
EUSIC.  LG&E  Energy  proposes  to  change 
its  organizational  form  from  a  Kentucky 
corporation  to  a  Kentucky  limited 
liability  company.  Applicants  state  that 
in  order  to  accomplish  the  Transaction 
imder  Kentucky  law  and  in  a  tax- 
efficient  manner,  the  following 
successive  steps  must  be  completed. 
First,  New  LG&E  Energy  will  be  formed 
by  EUSIC  as  a  Kentucky  limited  liability 
company.  At  this  point,  EUSIC  will  be 
the  sole  member  of  New  LG&E  Energy. 
Second,  LG&E  Energy  will  transfer  to 
New  LG&E  Energy  substantially  all  of  its 
assets  and  liabiliUes  in  exchange  for 
membership  interests  in  New  LG&E 
Energy.  Then,  pursuant  to  an  agreement 
and  plan  of  merger,  LG&E  Energy  will 
merge  with  and  into  New  LG&E  Energy 
(the  "Merger"),  with  New  LG&E  Energy 
as  the  surviving  entity  and  as  successor 
to  LG&E  Energy.  To  effect  the  Merger, 
New  LG&E  Energy  will  file  Articles  of 
Merger  with  the  Secretary  of  State  of  the 
Commonwealth  of  Kentucky.  The; 
Merger  will  be  effective  upon 
acceptance  of  such  filing  by  the 
Secretary  of  State  of  the  Commonwealth 
of  Kentucky.  Thus,  when  the 
Transaction  is  completed,  LG&E  Energy 
will  continue  to  be  wholly-owned  by 
EUSIC,  with  the  only  substantive 
change  being  that  LG&E  Energy  will 
have  changed  its  organizational  form 
from  a  Kentucky  corporation  to  a 
Kentucky  limited  liability  company.       ^ 

In  addition  to  requesting 
authorization  under  the  Act  for  the 
Transaction,  Applicants  request  that  the 
Commission  issue  an  order  exempting 
New  LG&E  Energy,  as  the  owner  of 
LG&E  and  KU,  ftota  registration  imder 
the  Act  under  section  3(a)(1)  of  the  Act. 
LG&E  Energy  is  exempt  firom 
registration  under  the  Act  pursuant  to 
section  3(a)(1)  of  the  Act.  Applicants 
state  that  the  proposed  Transaction, 
which  merely  effects  a  change  of  the 
organizational  structure  of  LG&E 
•  Energy,  does  not  change  any  of  the  facts 
underlying  the  qualification  of  LG&E 
Energy  for  exemption  from  registratidn 
under  the  Act  pursuant  to  section  3(a)(1) 
of  the  Act  and,  accordingly,  that  New 
LG&E  Energy,  as  the  successor  to  LG^E 
Energy,  qualffies  for  the  exemption  from 
registration  under  the  Act  pursuant  to 
section  3(a)(1)  of  the  Act. 

New  LG&E  Energy  will  succeed  to 
LG&E  Energy's  ownership  of  LG&E  and 
KU,  as  well  as  its  nonutility 
subsidiaries.  New  LG&E  Energy  will 
also  be  the  successor  of  LG&E  Energy 
with  respect  to  its  commitments  and 
authorizations  set  forth  in  the 
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Acquisition  Order  and  any  and  all  other 
orders  of  the  Commission  applicable  to 
LGScE  Energy. 

For  the  CommissioD,  by  the  Division  of 
hivestment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  03-29763  Filed  11-28-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48S17;  RIe  No.  SR-CSE- 
2003-10] 

Self-ReguUrtory  Organizations;  The 
Cincinnati  Stock  Exchange,  Inc.;  Onter 
Granting  Approval  of  Proposed  Rule 
Change  by  TTw  Cincinnati  Slock 
Exchange,  Inc.  To  Eliminate  Market 
Order  Exposure  Requirements 

November  21,  2003. 

I.  Introduction 

On  August  7,  2003,  The  Cincinnati 
Stock  Exchange,  Inc.  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")»  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  CSE  Rule  11.9(u)  to  eliminate 
Interpretation  .01,  concerning  market 
order  exposure  requirements  ("Market 
Order  Expostu-e  Requirement"). ^  The 
proposed  rule  change  would  also  amend 
CSE  Rule  8.15  to  remove  a  reference  to 
Interpretation  .01  of  Rule  11.9(u).  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
September  19,  2003.* 

The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

n.  Discussion  and  Commission 
Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  sectirities 
exchange.^  In  particular,  the 


'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

'  The  CSE  has  represented  that  the  Commission's 
approval  of  the  proposed  rule  change  will 
constitute  the  repeal  of  the  interpretations  and 
policies  with  respect  to  the  Market  Order  Exposure 
Requirement  set  forth  in  CSE  Regulatpry  Qrculars 
01-07,  99-03,  98-06,  97-07,  96-04. 

*  Securities  Exchange  Act  Release  No.  48491 
(September  12,  2003),  68  FR  54924. 

5  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 


Commission  believes  that  the  proposed 
rule  change  is  consistent  vdth  Section 
6(b)  of  the  Act,^  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),7  in 
particular,  in  that  it  is  designed  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  reasonably 
designed  to  accomplish  these  ends 
because  the  elimination  of  the  CSE's 
Market  Order  Exposure  Requirement  is 
consistent  with  the  narrowing  of 
spreads  since  the  advent  of  decimal 
pricing.  The  Commission  notes,  and  the 
CSE  acknowledges,  that  the  best 
execution  responsibilities  of 
preferencing  designated  dealers  will 
continue  to  apply.  Moreover,  the 
proposed  rule  change  is  the  second  of 
two  filings  intended  by  the  CSE  to 
codify  existing  CSE  practices  set  forth  in 
various  regulatory  circulars  «  and 
conform  its  rules  to  industry  standards.^ 
The  Commission  notes  that,  while  it  is 
approving  the  proposed  rule  change  at 
the  present  time,  the  Commission  makes 
no  determination  as  to  whether  it  would 
have  approved  the  proposed  rule  change 
had  it  been  filed  at  the  time  that  the 
regulatory  circulars  setting  forth  the 
CSE's  practices  with  respect  to  the 
Market  Order  Exposure  Reqtiirement 
were  issued. 

m.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,io  that  the 
proposed  rule  change  (SR-CSE-2003- 
10),  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-29801  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  MIIMII-P 


impact  on  efBciency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

6  15U.S.C.  78f{b). 

'  15  U.S.C.  78f(b)(5). 

8  See  supra  note  3. 

^  See  also  Securities  Exchange  Act  Release  No. 
48388  (August  21.  2003),  68  FR  51820  (August  28, 
2003)  (SR-CSE-2003-09). 

'°15U.S.C.  78(b)(2). 

"  17  CFR  200.30-3{a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RMeue  No.  34-48823;  File  No.  SR-NASIX- 
2003-154] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  tyy  the     ' 
National  Association  of  Securities 
Deelers.  Inc.  Concerning  Late  Trade 
Reports,  Reporta  of  Trades  Executed 
Outside  Normal  Martcet  Hours,  and 
Clarifying  NASD  Rule  6420 

November  21,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
7,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Coaunission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
amended  the  proposed  rule  change  on 
November  12,  2003. ^  On  November  20, 
2003,  Nasdaq  again  amended  the 
proposed  rule  change.^  Nasdaq  filed  the 
proposed  rule  change  piusuant  to 
Section  19(b)(3)(A)(i)  of  the  Act.5  and 
Rule  19b-4(f)(l)  thereimder,^  as  one 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule,  which 
renders  the  proposed  rule  change 
effective  upon  filing  with  the 
Commission.  The  Commission  is 


.    '  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

'  See  November  10.  2003  letter  from  Peter  R. 
Geraghty,  Associate  Vice  President  ("AVP")  and 
Associate  General  Counsel  ("AGC"),  Nasdaq,  to 
Katherine  A.  England,  Assistant  DirBChH-,  Division 
of  Market  Regulation  ("Division").  Commission 
("Amendment  No.  1").  In  Amendment  No.  1, 
Nasdaq  added  language  to  the  proposed  rule 
indicating  that  Nasdaq  will  append  the  .T  modifier 
automatically  in  the  circumstances  described  in  the 
filing,  and  clarifies  that  the  language  governs  the 
appending  of  the  .T  and  .SLD  modifiers  in  the 
circtmistances  described  in  the  instant  proposed 
rule  change  as  well  as  in  SR-NASD-2003-83. 
Securities  Exchange  Act  Release  No.  48120  Ouly  2, 
2003),  68  FR  41032  (July  9,  2003). 

*  See  November  19,  2003  letter  from  Peter  R. 
Geraghty,  AVP  and  AGC,  Nasdaq,  to  Katherine  A. 
England,  Assistant  Director,  Division,  Commission 
("Amendment  No.  2").  Amendment  No.  2  does  not 
propose  any  sut)stantive  modifications  to  the 
proposed  rule  change.  It  provides  in  a  single 
document  the  proposed  rule  language,  as  modified 
by  Amendment  No.  1.  For  purposes  of  calculating 
the  60-day  abrogation  period,  the  Commission 
considers  the  period  to  have  begun  on  November 
20,  2003,  the  day  Nasdaq  filed  Amendment  No.  2. 

M5  U.S.C.  78$(b)(3)(A)(i). 

•17CFR240.19b-4(f)(l). 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the 
Automated  Confirmation  Transaction 
Service  ("ACT")  to  append  the  T 
modifier  automatically  to  trade  reports 
erroneously  submitted  to  ACT  widiout 
the  modifier.  In  addition,  Nasdaq  is 
proposing  to  codify  guidance  that 
members  must  report  on  the  following 
day  on  an  "as/of  basis  pre-open  trades 
not  reported  before  9:30  a.m.  Eastern 
Time.  Finally,  Nasdaq  is  making  a  non- 
substantive language  change  to  NASD 
Rule  6420  to  clarify  that  the  term 
"executed  during  die  trading  hours  of 
the  Consolidated  Tape"  means  between 
the  hours  of  9:30  a.m.  to  4  p.m.  Eastern 
Time.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

5430.  Transaction  Reporting 

(a)  When  and  How  Transactions  are 
Reported 


(4)  Transaction  Reporting  Outside 
Normal  Market  Hours 

[A)(i)  Last  sale  reports  of  transactions 
in  designated  securities  executed 
between  8  a.m.  and  9:30  a.m.  Eastern 
Time  shall  be  reported  witlun  90 
seconds  after  execution  and  shaU  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Additionally,  last  sale  reports  of 
transactions  in  designated  secxirities 
executed  between  the  hoiurs  of  4  p.m. 
and  6:30  p.m.  Eastern  Time  shall  be 
reported  within  90  seconds  after 
racecution;  trades  executed  and  reported 
after  4  p.m.  Eastern  Time  shall  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  must  include  the  time  of 
execution  on  the  trade  report. 

(ii)  Last  sale  reports  of  transactions  in 
designated  securities  executed  between 
8  a.m.  and  9:30  p.m.  Eastern  Time  not 
reported  to  ACT  prior  to  9:30  a.m.  shall 
be  reported  the  following  day  on  an  "as/ 
of  basis  and  include  the  time  of 
execution.  The  requirements  of  this 
paragraph  (ii)  apply  only  to  those  trades 
that  are  required  to  be,  or  are 
voluntarily,  reported  to  ACT  pursuant  to 
Rule  5430(b). 

(B)  Last  sale  reports  of  transactions  in 
designated  seciuities  executed  outside 
the  hours  of  8:00  a.m.  and  6:30  p.m. 


Eastern  t'ime  shall  be  reported  as 
follows:! 

(i)a.  Last  sale  reports  of  transactions 
executea  between  midnight  and  8  a.m. 
Eastern  Time  shall  be  reported  between 
8  a.m.  aad  9:30  a.m.  Eastern  Time  on 
trade  da  :e,  be  designated  as  ".T"  trades 
to  denot  s  their  execution  outside 
normal  i  aarket  hours,  and  be 
accompi  inied  by  the  time  of  execution. 

b.  Las  sale  reports  of  transactions 
executei  f  between  midnight  and  8  a.m. 
Eastern  Time  not  reported  to  ACT 
between  8  a.m.  and  9:30  a.m.  Eastern 
Time  on  trade  date  shall  be  reported  to 
ACT  the  following  day  on  an  "as/of 
basis  an  d  include  the  time  of  execution. 
The  reqi  lirements  of  this  paragraph  b. 
apply  only  to  those  trades  that  are 
requirec  to  be,  or  are  voluntarily, 
repartee  to  ACT  pursuant  to  Rule 
5430(b). 

(ii)  La  St  sale  reports  of  transactions 
executed  between  6:30  p.m.  and 
midnight  Eastern  Time  shall  be  reported 
on  the  n  Bxt  business  day  (T+l)  between 
8  a.m.  a|id  6:30  p.m.  Eastern  Time,  be 
designated  "as/of  trades  to  denote  their 
executic  n  on  a  prior  day,  and  be 
accompi  inied  by  the  time  of  execution. 


(10)  J\  asdaq  will  append  the  .T 
modifie,  •  or  the  .SLD  modifier,  as 
appropi  fate,  to  those  reports  submitted 
to  ACT  hat  contain  the  time  of 
executic  n,  but  that  do  not  contain  the 
appropi  iate  modifier. 

6400.  Ri  sporting  Transactions  In  Listed 
Securitiss 

8420.  Ti  ansaction  Reporting 

(a)  Whe  1  and  How  Transactions  are 
Reporte  i 

(1)  Re  'istered  Reporting  Members 
shall  tralismit  through  ACT,  within  90 
seconds]  after  execution,  last  sale  reports 
of  transactions  in  eligible  seciuities 
execute^  between  9:30  a.m.  and  4  p.m. 
Eastern  Time  [during  the  trading  hours 
of  the  Consolidated  Tape]  otherwise 
than  onU  national  securities  exchange. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late  and  such  trade  reports 
must  include  the  time  of  execution. 
Registered  Reporting  Members  shall  also 
transmit  through  ACT,  within  90 
second^  after  execution,  last  sale  reports 
of  transactions  in  eligible  securities 
executed  in  the  United  States  otherwise 
than  on  a  national  securities  exchange 
between  4  p.m.  and  6:30  p.m.  Eastern 
Time;  to  ades  executed  and  reported  after 
4  p.m.  I  astern  Time  shall  be  designated 
as  ".T"  xades  to  denote  their  execution 
outside  normal  market  hours. 
Transad^ons  not  reported  within  90 


seconds  after  execution  must  include 
the  time  of  execution  on  the  trade 
report. 

(2)(A)  Non-Registered  Reporting 
Members  shall,  within  90  seconds  after 
execution,  transmit  through  ACT  or  if 
ACT  is  imavailable  due  to  system  or 
transmission  falliue  by  telephone  to  the 
Nasdaq  Market  Operations  Department, 
last  sale  reports  of  transactions  in 
eligible  seciuities  executed  between 
9:30  a.m.  and  4  p.m.  Eastern  Time 
[during  the  trading  hours  of  the 
Consolidated  Tape]  otherwise  than  on  a 
national  securities  exchange. 
***** 

6600.  Over-The-<:ounter  Equity 
Securities 

6620.  Transactiim  Reporting 

(a)  When  and  How  Transactions  are 
Reported 

(1)  through  (6)  No  Changes. 

(7)  Nasdaq  will  append  the  .T 
modifier  or  the  .SLD  modifier,  as 
appropriate,  to  those  reports  submitted 
to  ACT  that  contain  the  time  of 
execution,  but  that  do  not  contain  the 
appropriate  modifier. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 

nliangp 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  pmpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  smnmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  trade  reporting  rules  are 
desired  to  ensure  timely  and  accurate 
reports  of  executed  "trades,  including 
trades  executed  before  and  after  normal 
trading  hoiu%.  To  distinguish  trades 
executed  during  the  pre  and  after  hours 
sessions  from  trades  executed  during 
normal  market  hours  (i.e.,  between  9:30 
a.m.  and  4  p.m.  Eastern  Time),  NASD 
members  generally  are  required  to 
append  the  .T  modifier  to  reports  of 
trades  executed  outside  of  normal 
market  hours.^  Trade  reports  that  do  not 


'  Some  trades  exec;ttted  outside  nonnal  market 
hours  are  not  reported  with  the  .T  modifier,  but 


include  the  .T  modifier,  or  any  other 
modifier,  are  assumed  to  be  timely 
reports  of  normal  market  hours  trades 
and  are  included  in  the  last  sale,  high 
price,  and  low  price  calculations  for  a 
security,  which  calculations  are 
designed  to  provide  information  about 
the  current  trading  of  a  security  during 
normal  market  hours. »  Therefore,  when 
reports  of  trades  executed  outside 
normal  market  erroneously  do  not 
include  the  .T  modifier,  the  trades 
appear  as  normal  market  hours  trades, 
which  can  distort  the  market  because 
the  price  being  reported  may  be 
significantly  different  fi-om  the  prices  in 
the  normal  market  hours.  These 
erroneously  reported  trades  can  cause 
confusion  for  members,  issuers,  and 
investors  and  can  lead  to  investment 
decisions  being  made  based  upon 
inaccurate  information.  Automatically 
appending  the  .T  modifier  in  these 
circumstances  will  prevent  this  market 
confusion. 

hi  some  circumstances  today,  ACT 
appends  the  .T  modifier  automatically. 
If  a  trade  is  executed  and  reported  at  or 
after  4:01:30  p.m.  and  up  until  6:30 
p.m.,  ACT  automatically  appends  the  .T 
modifier.9  However,  if  the  submission  to 
ACT  is  a  report  of  a  trade  executed 
between  midnight  and  9:30  a.m.,  or 
between  4  p.m.  and  4:01:30  p.m.,  ACT 
does  not  append  the  .T  modifier 
aufbmatically;  the  member  must  submit 
the  report  with  the  .T  modifier  attached. 
As  described  earlier,  members 
occasionally  fail  to  include  the  .T 
modifier  on  these  reports.  While  NASD 
can,  and  does,  bring  disciplinary  actions 
against  members  when  they  do  not 
properly  report  trades,  the  inunediate 
result  of  an  improperly  reported  trade  is 
that  potentially  misleading  information 
is  disseminated.  Therefore,  to  prevent 
this  result,  Nasdaq  is  proposing  to 
modify  ACT  to  append  the  .T  modifier 
automatically  to  any  transaction  report 
that  contains  an  execution  time  between 
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instead  are  required  to  be  reported  as  "as/of  trades 
on  the  day  following  the  date  of  execution.  For 
example,  Rule  5430(a)  requires  members  to  report 
a  trade  on  an  "as/of  basis  if  the  trade  is  executed 
between  6:30  p.m.  and  midnight.  A  trade  executed 
during  this  time  period  must  be  reported  the 
following  day  as  an  "as/of  trade.  The  current 
proposal  to  append  the  .T  modifier  automatically 
does  not  change  members  "as/of  reporting 
obligations. 

•Nasdaq's  systems  assume  that  trades  reported 
without  the  .T  modifier  have  been  executed  during 
normal  market  hours  and  are  indicative  of  the 
current  market  for  the  security. 

"W.  Trades  executed  between  6:30  p.m.  and 
midnight  must  be  reported  the  following  day  on  an 
"as/of  basis. 


midnight  and  9:30  a.m.,  or  between  4 
p.m.  and  4:01:30  p.m.'" 

To  append  the  .T  modifier 
automatically,  ACT  must  be 
reprogrammed  to  include  a  validation 
parameter  that  compares  the  time  of 
execution  and  the  modifier  field."  Once 
the  validation  parameter  is  operative,  if 
the  time  of  execution  on  a  submission 
to  ACT  indicates  a  trade  was  executed 
between  midnight  and  9:30  a.m.  or 
between  4  p.m.  and  4:01:30  p.m.,  and 
the  .T  modifier  is  not  included  in  the 
report,  ACT  will  append  the  .T  modifier 
automatically.  12 

The  validation  parameter  relies  on  the 
time  of  execution  to  identify  improperly 
•  reported  trades  and  to  append  the  .T  - 
modifier.  Today,  nearly  all  trades 
reported  to  Nasdaq  include  the  time  of 
execution,  but  some  trades  are  still 
reported  without  this  information." 
Therefore,  a  small  number  of 
improperly  reported  trades  will  not  be 
corrected  automatically  and  thus  will 
continue  to  be  included  in  the  last  sale, 
high  price,  and  low  price  calculations. 
However,  Nasdaq  staff^  will  continue  to 
conduct  smveillance  for  these  instances 
and  manually  correct  the  calculations 
when  such  errors  are  discovered.  To 
eliminate  the  small  number  of 
incidences  in  which  ACT  cannot 
identify  and  correct  improperly  reported 
trades,  Nasdaq  soon  will  file  a  proposal 
to  require  the  time  of  execution  on  all 
trade  reports. 

Nasdaq  also  is  proposing  to  codify  a 
requirement  that  members  must  report 
on  the  following  day  on  an  "as/of  basis 
trades  executed  between  midnight  and 
9:30  a.m.,  but  not  reported  before  9:30 
a.m.  on  trade  date.  This  guidance  has 
been  given  to  members  in  the  past,  but 
Nasdaq  believes  it  is  necessary  to  codify 
the  requirement  at  this  time  so  that  the 
rules  clearly  state  a  member's 
obligations. i"*  Nasdaq  believes  that 
requiring  members  to  report  these  trades 
the  following  day  is  necessary  to 
prevent  members  ft-om  reporting  pre- 
open  trades  during  the  normal  or  after- 
hoiu-s  sessions,  which  could  distort  the 
prices  in  these  time  periods  due  to  the 
potential  differences  in  prices  between 


'"A  trade  executed  at  9:30  a.m.  or  4  p.m.  Eastern 
Time  is  considered  executed  during  normal  market 
hours,  and  thus  not  reported  with  a  .T  modifier. 

"Nasdaq  intends  to  implement  the  ACT  program 
changes  on,  or  about,  November  3.  2003. 

'^  Supra  note  8.  The  T  modifier  will  not  be 
appended  to  a  trade  report  that  contains  a  time  of 
execution  of  9:30  a.m.  or  4  p.m.  Eastern  Time. 

'^i  Today,  over  99%  of  the  trades  submitted  to 
ACT  include  the  time  of  execution. 

'"The  proposed  requirement  would  apply  only  to 
those  NASD  members  that  are  required  to  report 
trades  to  ACT  or  that  ehoose  to  report  trades  to 
ACT,  as  specified  in  NASD  Rule  5430(b). 


the  pre  open  session  and  these  other 
sessions.  15 

Finally,  Nasdaq  is  proposing  non- 
substantive language  changes  to  NASD 
Rule  6420(a)(1)  to  clarify  the  meaning  of 
the  phrase  "executed  during  the  trading 
hours  of  the  Consolidated  Tape."  Until 
recently,  this  phrase  was  commonly 
understood  to  mean  between  the  hoiurs 
of  9:30  a.m.  and  4  p.m.  Eastern  Time. 
However,  the  Consolidated  Tape 
recently  began  disseminating  trades 
executed  on  an  exchange  whose  normal 
market  hours  are  from  8  a.m.  to  8  p.m. 
Thus,  some  members  have  sought 
clarification  of  their  trade  reporting 
responsibilities. 

The  proposed  language  change  does 
not  modify  members'  trade  reporting 
obligations.  Paragraphs  (a)(1),  (a)(2)(B). 
and  (a)(3)(A)  of  NASD  Rule  6420 
specifically  articulate  members' 
reporting  obligations  between  4  p.m. 
and  6:30  p.m.,  and  outside  the  hours  of 
9:30  a.m.  and  6:30  p.m.,  which  leads  to 
the  logical  conclusion  that  the  only  time 
period  that  could  be  governed  by  the 
phrase  "executed  during  the  trading 
hours  of  the  Consolidated  Tape"  is  the 
period  between  9:30  a.m.  and  4  p.m. . 
However,  to  prevent  any  further 
confusion,  Nasdaq  is  proposing  to 
replace  the  phrase  at  issue  with  the' 
phrase  "executed  between  9:30  a.m.  and 
4:00  p.m.  Eastern  Time." 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act, '6  which  requires  that  NASD's  rules, 
among  other  things,  protect  investors 
and  public  interest.  Nasdaq  believes  the 
proposal  to  append  the  .T  modifier 
automatically  to  trade  reports  submitted 
to  ACT  is  consistent  with  this  obligation 
because  it  will  prevent  nearly  all  reports 
of  trades  executed  outside  normal 
market  hours  from  being  included  in  the 
calculations  designed  to  inform 
investors  of  the  current  market  for  a 
security  during  normal  market  hours.  As 
a  result,  members  and  the  public  will 
possess  more  accurate  information 
when  making  investment  decisions.  In 


'5  while  members  have  been  informed  of  this 
position  in  the  past,  there  is  no  written  guidance 
on  the  issue.  As  such,  pre-open  trades  sometimes 
are  reported  during  normal  market  hours.  Once  the 
current  proposal  is  implemented,  the  .T  modifier 
Vkill  be  appended  automatically  to  any  report  of  a 
pre-open  trade  that  contains  the  time  of  execution. 
For  example,  if  a  member  attempts  to  report  a  pre- 
open  trade  during  normal  market  hours,  ACT  will 
append  the  .T  modifier.  However,  ACT  also  will 
reject  the  trade,  because  during  normal  market 
hours  ACT  rejects  any  report  containing  the  .T 
modifier,  even  a  report  that  contains  a  .T  appended 
by  ACT  itself.  In  these  circumstances,  the  member 
must  resubmit  the  report  the  following  day. 
"15U.S.C.  78o-3(b)(6). 
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addition,  specifically  including 
language  in  NASD  Rule  5420 
concerning  the  obligation  to' report  on 
the  following  day  pre-open  trades  not 
reported  before  9:30  a.m.  on  trade  date 
will  clarify  members'  trade  reporting 
responsibilities  and  should  faC:ilitate 
proper  reporting  of  trades.  Finally, 
modifying  the  language  in  NASD  Rule 
6420  also  clarifies  members'  trade 
reporting  responsibilities  and  should 
facilitate  proper  reporting  of  trades. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  bislieve  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtiierance 
of  the  piirposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflSectiTeiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposal  has  become 
effective  pursuant  to  Section 
19(b)(3)(A){i)  of  die  Act,'^  and  Rule 
19b-4{f)(l)  18  thereunder,  in  that  it 
constitutes  a  stated  policy  and 
interpretation  with  respect  to  the 
meaning  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  The  programming 
changes  that  will  append  the  .T 
modifier  automatically  are  scheduled 
for  implementation  on,  or  about, 
November  3,  2003. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  Mrritten  statements 
with  respect  to  the  proposed  rule 


"15U.S.C.  78«(b)(3)(AKi). 
>■  17  CFR  240.19b-t(f)(l]. 


change  that  are  filed  with  the 
Commit  sion,  and  all  written 
commu  lications  relating  to  the 
propose  d  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
availabe  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  dopies  of  such  filing  will  ^so  be 
available  for  inspection  and  copying  at 
the  prii^ipal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NA£I>-2003-154  and  should  be 
submitt  ;d  by  December  22,  2003. 


Commission,  by  the  Division  of 
l|egidation,  pursuant  to  delegated 

19 


For  th( 
Market 
authoriti 

Margare 

Deputy  i  ecretary. 


[FTlDoc- 


H.  McFarland, 

icretary. 

03-29800  Filed  11-28-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMfiSION 


[Reteas«  No.  34-48821 ;  File  No.  SR-NASD- 
2003-1 3#] 

Self-Repulatory  Organizations; 
National  Association  of  Securities 
Deaier^  Inc.;  Order  Granting  Approval 
of  Propjosed  Rule  Change  and 
Amendlnent  Nos.  1  and  2  thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Amend  Rule  4710  to 
Allow  ^  asdaq  National  Market 
Execut  on  System  Order  Entry  Firms 
To  Auti  imatlcaliy  Internalize  in 
Superli  ontage 

Novemb}r21,2003. 

On  A  ugust  22,  2003,  the  National 
Associa  tion  of  Securities  Dealers,  Inc. 
("NASI  I"),  through  its  subsidiary.  The 
-Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b— 4  1pereunder,2  a  proposed  rule 
change Ito  amend  NASD  Rule  4710  to 
allow  the  Nasdaq  National  Market 
Execution  System  ("NNMS"  or 
"SuperMontage")  to  automatically 
match  4ny  non-directed  buy  and  sell 
quotesAirders  entered  by  an  NNMS 
Order  fintry  Firm  against  the  quotes/ 
orders  of  that  same  NNMS  Order  Entry 
Firm  of  the  other  side  of  the  market  if 
such  a  Ouote/order  on  the  other  side  of 
the  mai  ket  is  at  the  best  bid/offer  in 


19  17 

'15U 
2  17 


CTl 


CI  i 


200.30-3(a)(12). 
C.  78s(b){l)- 
240.19b-4. 


Nasdaq.  On  September  26,  2003,  Nasdaq 
amended  the  proposed  rule  change.^ 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
October  16,  2003.'*  The  Commission 
received  no  comments  on  the  proposal, 
as  amended.  On  November  19,  2003, 
Nasdaq  filed  Amendment  No.  2  to  the 
proposed  rule  changa^  This  order 
approves  the  proposed  rule  change,  as 
amended  by  Amendment  Nos.  1  and  2.^ 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  association.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  lSA(b)  of  the  Act^  in 
general,  and  furthers  the  objectives  of 
Section  15A(b)(6)  ^  in  particular,  in  that 
it  is  designed  to  prevent  firaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  setding,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest  Specifically,  the 
Commission  finds  that  Nasdaq's 
proposal,  as  amended,  provides  NNMS 
Order  Entry  Firms  with  the  same 
opportunity  as  other  Nasdaq  market 
participants  to  have  their  quotes/orders 
on  opposite  sides  of  the  market  match 
off  against  each  other. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 


^  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"],  Commission,  dated  September  25, 
2003  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  48606 
(October  8,  200a),  68  FR  59659  ("Notice"). 

'  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  EHrector,  Division,  Commission,  dated 
November  19,^003  ("Amendment  No.  2").  In 
Amendment  No.  2.  Nasdaq  revised  the  text  of  the 
proposed  rule  change  to  correct  a  typographical 
error  and  to  clarify  that  there  would  be  no  change 
to  paragraphs  (b)(l)(B)(iv){c).  (b)(1)(C)  or  (b)(l)p)  of 
NASD  Rule  4710.  This  was  a  technical  amendment 
and  is  not  subject  to  notice  and  comment. 

B  Nasdaq  represented  that  it  would  implement  the 
proposed  rule  change,  as  amended,  within  60  days 
after  approval  by  the  Commission.  See  Notice, 
supta  note  4. 

^  In  approving  the  proposed  rule  change,  as 
amended,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efBciency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

'15U.S.C.  78o-3(b). 

«15U.S.C.78o-3(b)(6). 


Federal  Register /Vol.  68,  No.  230 /Monday,  December  1.  2003  7  Notices 


67253 


rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuemt  to 
Section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-NASD-2003- 
134)  and  Amendment  Nos.  1  and  2  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-29802  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  4545] 

Bureau  of  Poltticai-Military  Affairs: 
Directorate  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


summary:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(f)  of  the 
Anns  Report  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 

the  eleven  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Peter  J.  Berry,  Director,  Office  of  Defense 
Trade  Controls  Licensing,  Directorate  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700). 

SUPPLEMENTARY  INFORMATKM:  Section 
36(f)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  November  20,  2003. 
Peter  J.  Berry, 

Director,  Office  of  Defense  Trade  Controls 
Licensing,  Directorate  of  Defense  Trade 
Controls,  Bureau  of  Political-Military  Affairs, 
Department  of  State. 

September  25,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  major 


"15  U.S.C.  78s(b)(2). 

'« 17  CFR  200.3(>-3(a)(12). 


defense  equipment  and  defense  services  in 
the  amount  of  $25,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  a  notification  for  the 
export  to  the  Hellenic  Army  for  the 
acquisition  and  support  of  twelve  AH-64D 
Apache  helicopters,  spare  parts  and 
associated  support  equipment. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations.    ' 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  102-03. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
September  29,  2003. 

Dear  Mr.  Speaker:  Piusuant  to  Section 
36(c)  of  the  Anns  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  xmder  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  an  upgrade  of  the  GD- 
53  Radar  installed  on  the  Indigenous 
Defensive  Fighter  (IDF)/Ching  Kuo  aircraft 
for  Taiwan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  088-03. 

The  Honorable  J. -Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  2,  2003. 

Dear  Mr.  Speaker:  Piusuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufactiue  of  major  defense 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $25,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  hardware  and  hardware  to 
support  the  production  and  manufacture  of 
Multiple  Launch  Rocket  Systems  (MLRS) 
M270  Launchers,  Multiple  Launch  Pod 
Assembly  Trainers  and  Reduced  Range 


Practice  Rockets,  including  associated 
components  and  spare  parts,  for  the  Japanese 
Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
(considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  Which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  089-03. 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
October  3,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  exports  of  technical 
data  and  defense  services  for  the  sale, 
dehvery  and  support  of  the  ASTRA  IKR  and 
ASTRA  IL  conunercial  communications 
satelhtes  to  Luxembourg  and,  in  the  case  of 
the  former,  subsequent  launch  fit)m  French 
Guiana. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  hiunan  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DDTC  099-03. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  15.  2003. 

Dear  Mr.  Speaker:  Piu^uant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $100,000,000  or  more. 

Tlie  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Kingdom  of  technical  data,  defense  services 
and  defense  hardware  for  the  manufacture  of 
the  MPR-9600  HF  tactical  radio  system, 
which  will  thereafter  be  re-exported  to  Brazil, 
Chile,  Ghana,  Hiuigary,  Jamaica,  Peru,  Saudi 
Arabia,  The  United  Arab  Emirates  and  the 
United  States. 

The  United  States  Government  is  prepared 
to  Uoense  the  export  of  these  items  having 
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taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  infoimation 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  098-03. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

October  15.  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  and  defense  services  sold  under  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  contained  in  the  attached 
certification  involves  a  notification  for  the 
export  to  the  Kuwaiti  Ministry  of  Defense  of 
defense  articles,  technical  data  and  defense 
services  to  support  installation,  maintenance 
and  training  of  SINCGARS  RT-1702EE  VHF 
conununication  systems. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 

Assistant-Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DTC  100-03. 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
October  17.  2003. 

'  Dear  Mr.  Speaker:  Pursuant  to  Section 
,  36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold  under  a 
contract  in  the  amount  of  $100,000,000  or 
more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Japan  of 
one  767  Tanker  Transport  Aircraft  plus 
support  equipment/material  and  the  option 
for  three  additional  aircraft  to  the  Japan 
Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
'  the  formal  certification  which,  though 
unclassified,  conlains  business  information 
submitted  to  the  Department  of  State  by  the 
appUcant.  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 


i  incerely, 
Paul  V.  Kelly, 
Assista  U  Secretary,  Legislative  Affairs. 

Enclosi  re:  Transmittal  No.  DTC  090-03. 
The  Ha  lorable  J.  Dennis  Hastert,  Speaker  of 
the  h  ouse  of  Representatives. 

Octobe  17,  2003. 

Dear  VIr.  Speaker:  Pursuant  to  Section 
36(c)  o  the  Arms  Export  Control  Act.  I  am 
transm  tting,  herewith,  certification  of  a 
proposi  d  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $100^000,000  or  mere. 

The  ttansaction  contained  in  the  attached 
certifio  ition  involves  the  export  of  technical 
data  an  1  assistance  in  the  manufacture  of  the 
AIM/R  V1-7M  Sparrow  Missile  system 
pursuai  It  to  the  "Memorandum  of 
Unders  ending"  between  the  United  States 
and  the  Government  of  Japan  for  end-use  by 
the  Japi  Jiese  Defense  Agency. 

The  1 1nited  States  Government  is  prepared 
to  licen  se  the  export  of  these  items  having 
taken  ii  ito  account  political,  military, 
econon  ic,  human  rights  and  arms  control 
considt  rations. 

More  detailed  information  is  contained  in 
the  fori  lal  certification  which,  though 
unclass  ified,  contains  business  information 
submiti  ed  to  the  Department  of  State  by  the 
applica  Qt,  publication  of  which  could  cause 
compel  itive  harm  to  the  United  States  firm 
concen  led. 

i  incerely, 
Paul  V,  Kelly, 

Assista  it  Secretary,  Legislative  Affairs. 
Enclosi  ire:  Transmittal  No.  DTC  091-03. 
The  He  Qorable  J.  Dennis  Hastert.  Speaker  of 

the  F  ouse  of  Representatives. 
Octobe' 17,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  o  the  Arms  Export  Control  Act,  I  am 
transm  tting,  herewith,  certification  of  a 
propos  td  manufacturing  license  agreement 
for  the  nanufacture  of  significant  military 
equipn  ent  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amoimt  of 
$100,01 10,000  or  more. 

The  I  ransaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
service^,  technical  data  and  defense  articles 
to  the  United  Kingdom,  France  and  Germany 
to  support  the  manufacture  of  various 
transmit/receive  modules  and  components  of 
the  CoJmter  Battery  Radar  (COBRA)  program 
for  uselby  the  Governments  of  France, 
Germamy  and  the  United  Kingdom. 

The  United  States  Government  is  prepared 
to  liceilse  the  export  of  these  items  having 
taken  into  account  political,  military, 
econoi^c,  himian  rights  and  arms  control 
considerations. 

Mora  detailed  information  is  contained  in 
the  for  nal  certification  which,  though 
unclas  ified.  contains  business  information 
submit  [ed  to  the  Department  of  State  by  the 
applia  nt.  publication  of  which  could  cause 
compe  itive  harm  to  the  United  States  firm 
concer  led. 

Si  icerely, 
PaulV  Kelly. 

Assistt  nt  Secretary,  Legislative  Affairs. 
Encloa  ire:  Transminal  No.  DTC  095-03. 


The  Honorable  J.  Dermis  Hastert.  Speaker  of 

the  House  of  Representatives. 
October  17,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  imder  a  contract  in  the  amount 
of  $100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  a  renotification  for  the 
export  to  The  Netherlands  of  defense  articles 
and  defense  services  to  support  the  Dutch 
maintenance  of  Harpoon  missile  systems  and 
canisters  belonging  to  The  Netherlands. 
Deimiark.  Germany.  Greece  and  Portugal. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  hiunan  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly,  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  096-03. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
October  23,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  and  services  in  the  amount  of 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  temporary  export  of 
Telstar  18  (formerly  APSTAR  V)  Commercial 
Commimications  Satellite  and  its  launch 
from  international  waters  in  the  Pacific 
Ocean. 

The  United  States  Govenmient  is  prepared 
to  license  the  export  of  these  articles  and 
services  having  taken  into  account  political, 
military,  economic,  human  rights  and  arms 
control  considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
imclassified.  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Pau7  V.  Kelly,  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  101-03. 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 

[FR  Doc.  03-29817  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Request  To 
Release  Airport  Property  at  tlie  Waco 
Regional  Airport,  Waco,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  Waco  Regional  Airport  under  the 
provisions  of  Section  125  of  the 
Wendell  H.  Ford  Aviation  Investment 
Reform  Act  for  the  21st  Century  (AIR 
21). 

DATES:  Comments  must  be  received  on 
or  before  December  8,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
J.  Michael  Nicely,  Manager,  Federal 
Aviation  Administration,  Southwest 
Region,  Airports  Division,  Texas 
Airports  Development  Office,  ASW- 
650,  Fort  Worth,  Texas  76193-0650. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George 
Johnson,  Assistant  City  Manager,  Waco, 
Texas,  at  the  following  address:  City  of 
Waco,  P.O.  Box  2570,  Waco,  Texas 
76702. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guillermo  Y.  Villalobos,  Program 
Manager,  Federal  Aviation 
Administration,  Texas  Airports 
Development  Office,  ASW-650,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0650. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

invites  public  comment  on  the  request 
to  release  property  Waco  Regional 
Airport  under  the  provisions  of  the  AIR 
21. 

On  November  7,  2003,  the  FAA 
determined  that  the  request  to  release 
property  at  Waco  Regional  Airport 
submitted  by  the  city  met  the 
procedm-al  requirements  of  the  Federal 
Aviation  Regulations,  part  155.  The 
FAA  may  approve  the  request,  in  whole 
or  in  part,  no  later  than  December  12, 
2003. 

The  following  is  a  brief  overview  of 
the  request: 

The  Waco  Regional  Airport  requests 
the  release  of  1.8  acres  of  non- 
aeronautical  airport  property.  The 
release  of  property  will  allow  for  the 
construction  of  a  fire  station.  The  sale  is 


estimated  to  provide  $27,500  to  allow 
the  purchase  of  riding  mower 
equipment. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Waco 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas,  on  November 
14,  2003. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

[FR  Doc.  03-29846  Filed  11-28-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Random  Drug  and  Alcohol  Testing 
Percentage  Rates  of  Covered  Aviation 
Employees  for  the  Period  of  January  1, 
2004,  Through  December  31, 2004 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation. 

ACTION:  Notice. 


summary:  The  FAA  has  determined  that 
the  minimum  random  drug  and  alcohol 
testing  percentage  rates  for  the  period 
January  1,  2004,  through  December  31, 
2004,  will  remain  at  25  percent  of 
safety-sensitive  aviation  employees  for 
random  drug  testing  and  10  percent  of 
safety-sensitive  aviatioii  employees  for 
random  alcohol  testing. 

FOR  further  INFORMATION  CONTACT:  Mr. 

Arnold  N.  Schwartz,  Office  of 
Aerospace  Medicine,  Drug  Abatement 
Division,  Program  Analysis  Branch 
(AAM-810),  Washington,  DC  20591; 
telephone  (202)  267-5970. 

Discussion:  The  FAA  Administrator 
set  the  minimum  random  drug  testing 
rate  for  2004  at  25  percent  because  the 
data  received  imder  the  Management 
Information  System  (MIS)  reporting 
requirements  for  two  consecutive 
calendar  years  indicate  that  the  positive 
rate  is  less  than  1.0  percent.  The  FAA 
Administrator  set  the  minimum  alcohol 
testing  rate  for  2004  at  10  percent 
because  the  data  received  under  the  MIS 
reporting  requirements  for  two 
consecutive  calendar  years  indicate  that 
the  positive  rate  is  less  than  0.5  percent. 

SUPPLEMENTARY  INFORMATION:  If  you 
have  questions  about  how  the  annual 
random  drug  and  alcohol  percentage 
testing  rates  are  determined  please  refer 


to  the  Code  of  Federal  Regulations  title 
14,  part  121,  appendices  I  and  J. 

Ion  L.  Jordan, 

Federal  Air  Surgeon.  , 

[FR  Doc.  03-29848  Filed  11-28-03;  8:45  am] 

nUJNG  CODE  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-05-C-OO-AOO  To  impose,  and 
Impose  and  Use  ttie  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Altoona-Blair  County  Airport, 
Martinsburg,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Intent  to  Rule  on 
Application,  correction. 


SUMMARY:  This  correction  revises 
information  from  the  previously 
published  notice.  In  notice  document 
03-28826  beginning  on  page  65342  in 
the  issue  of  Wednesday.  November  19. 
2003,  under  the  SUPPLEMENTARY 
INFORMATION  section,  first  paragraph,  the 
substantially  complete  date  should  be 
October  3,  2003. 

DATES:  Comments  must  be  received  on 
or  before  December  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ledebohm,  Commimity  Planner/PFG 
contact,  Harrisburg  Airports  District 
Office,  3905  Hartzdale  Drive,  Suite  508, 
Camp  Hill,  PA  17011,  717-730-2855. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

Issued  in  Camp  Hill,  PA  on  November  21, 
2003. 

Lori  Ledebohm, 

PFC  Coordinator,  Harrisburg  Airports  District 
Office,  Eastern  Region. 

(FR  Doc.  03-29845  Filed  11-28-03:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge     ' 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  " 
September  2003 ,  there  were  1 1 
applications  approved.  Additionally, 
two  approved  amendments  to 
previously  approved  applications  are 
listed. 
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SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regxilations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Bismarck, 
North  Dakota. 

Application  Number:  03-04-C-OO- 
BIS. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $A.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $5,574,555. 

Earliest  Charge  Effective  Date:  March 
1.2004. 

Estimated  Charge  Expiration  Date: 
October  1,  2014. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxis  filing  FAA  Form 
1800-31  except  commuter  air  carriers. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Bismarck 
Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Filing  and  mitigation  of  wetlands  in 
northwest  quadrant  of  the  airport 

Rehabilitate  taxiway&  C  and  D. 

Update  airport  layout  plan. 

Expand  general  aviation  ramp. 

New  terminal  area  development 
project. 

.  Plans  and  specifications  for  2005 
construction.  ^ 

Taxiway  C  rehabilitation, 
construction  of  the  comer  extension, 
and  replacement  of  lighting  of  those 
sections  of  taxi  ways  C  and  B. 

Plans  and  specifications  for  2006 
construction. 

Purchase  two  plow  trucks. 

Master  plan  update. 

PFC  application  preparation. 

Decision  Date:  September  4,  2003. 
FOR  FURTHER  MFORMATK>N  CONTACT: 
Thomas  T.  Schauer,  Bismarck  Airports 
District  Office,  (701)  323-7380. 

Public  Agency:  Coimty  of  Milwaukee, 
Wisconsin. 

Application  Number:  03-09-U-OO- 
MKE. 

Application  Type:  Use  PFC  revenue. 

PFC  Level:  S3. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision:  $1,474,500. 

Charge  Effective  Date:  December  1, 
2011.  , 


Estii  lated  Charge  Expiration  Date: 
May  1,, 2015. 

C/asf  of  Air  Carriers  Not  Required  to 
CollectfPFC's:  No  change  from  previous 
decisic 

BrieiDescription  of  Projects  Approved 
For  Usk 

Outs  taxiway  extension. 

Inieriiational  arrivals  building  ramp 
expansion. 

Decision  Date:  September  4,  2003. 
FOR  FUIITNER  INFORMATK)N  CONTACT: 
Sandra  E.  DePottey,  Minneapolis 
Airpoiis  District  Office,  (612)  713-4363. 

Publ  c  Agency:  Regional  Authority  of 
Louisv  He  and  Jefferson  County, 
Louisv  He,  Kentucky. 

App  ication  Number:  03-03-C-OO- 
SDF. 

App.  ication  Type:  hnpose  and  use  a 
PFC. 

PFC  [.eve/:  $3. 

Tota  PFC  Revenue  Approved  in  this 
Decisii  n:  $5,666,600. 

Earh  est  Charge  Effective  Date:  April  1, 
2017. 

Estii  wted  Charge  Expiration  Date: 
June  1,  2018. 

Clas  ies  of  Air  Carriers  Not  Required 
to  Coll  ict  PFC's: 

(1)  .^  ir  taxi/commercial  operators 
having  fewer  than  500  annual 
enplan  ements;  (2)  certified  air  carriers 
have  f(  wer  than  500  annual 
enplan  ements;  and  (3)  certified  route  air 
carrier  i  having  fewer  than  500  annual 
enplai  ements. 

Dete  rmination:  Approved.  Based  on 
inform  ation  contained  in  the  public 
agency 's  application,  the  FAA  has 
detent  ined  that  each  approved  class 
accoui  ts  for  less  than  1  percent  of  the 
total  aj  mual  enplanements  at  Louisville 
hitemt  tional  Airport. 

Brie  Description  of  Project  Approved 
for  Co,  lection  and  Use: 

Reg]  }nal  jet  gates  and  holding  rooms. 

Decj  sion  Date:  September  16,  2003. 
FOR  Fl  DTHER  INFORMATION  CONTACT:  Jerry 
O.  Bo^  rers,  Memphis  Airports  District 
Office]  (901)  544-3495.  extension  221. 

Pub.  ic  Agency:  Metropolitan 
Knoxv  He  Airport  Authority,  Knoxville, 
Tenne  ssee. 

App  Ucation  Number:  03-07-C-OO- 
TYS. 

App  Ucation  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $4.50. 

Toti  1  PFC  Revenue  Approved  in  this 
Decisi  m:  $4,691,627. 

Earl  'est  Charge  Effective  Date:  July  1, 
2022. 

Estii  noted  Charge  Expiration  Date: 
Septet  iberl,  2023. 

Clai  ses  of  Air  Carriers  Not  Required 
to  Col  ect  PFC's:  Air  taxi/commercial 
operal  ars  filing  FAA  Form  1800-31. 


Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  McGhee 
Tyson  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
improvements  program. 

PFC  administration  and  development. 

Decision  Date:  September  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cager  Swauncy,  Memphis  Airports 
District  Office,  1901)  544-3495. 

Public  Agency:  City  of  Atlanta, 
Georgia. ' 

Application  Number:  03-04-C-OO- 
ATL. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Z>ecj5iO/i;  $251,516,355. 

Earliest  Charge  Effective  Date: 
October  1,  2013. 

Estimated  Charge  Expiration  Date: 
February  1, 2015. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  enplaning  revenue  passengers 
in  limited,  irregular,  special  service  air 
taxi  commercial  operations  such  as  air 
ambulance  services,  student  instruction, 
non-stop  sightseeing  flights  that  begin 
and  end  at  the  airport  and  are 
concluded  within  a  25-mile  radius  of 
the  airport. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanemeints  at  Hartsfield 
Atlanta  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use.  Automated  hold 
baggage  screening  project. 

Determination:  Partially  approved. 
The  City's  PFC  application  requested 
100  percent  PFC  funding  for  the  project. 
However,  after  the  application  was 
submitted,  the  City  received  an  Airport 
Improvement  Pro-am  (AIP)  grant  to 
fund  a  portion  of  the  project.  Therefore, 
the  approved  amoimt  was  reduced  by 
the  amount  of  the  AIP  grant. 

Decision  Date:  September  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Washington,  Atlanta  Airports 
District  Office,  (404)  305-7143. 

Public  Agency:  Wichita  Airport 
Authority,  Wichita,  Kansas. 

Application  Number:  03-04-C-OO- 
ICT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3. 


Total  PFC  Revenue  Approved  in  this 
Decision:  $9,329,500. 

Earliest  Charge  Effective  Date: 
December  1,  2003. 

Estimated  Charge  Expiration  Datel 
November  1,  2007. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's: 

On  demand  air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Wichita 
Mid-Continent  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Rimway  and  taxiway  shoulders/blast 
pad  rehabilitation. 

South  air  cargo  apron  and  road 
construction. 

North  air  cargo  apron  construction 
(phcise  IV). 

Perimeter  service  and  secmity  road 
rehabilitation. 

General  aviation  ramp  reconstruction 
(phases  I  and  II). 

North  general  aviation  ramp 
reconstruction. 

North  T-hangar  complex  pavement 
rehabilitation. 
Pavement  condition  inventory. 
Airport  road  rehabihtation. 
Mid-Continent  Drive  bridge 
rehabilitation. 

Security  gate  entrance  driveway 
reconstruction. 
Terminal  loop  road  rehabilitation. 
Runway  liquid  materials  spreader. 
Snow  sweeper/blower. 
Snow  removal  equipment. 
Airfield  sweeper  truck  replacement. 
Two  aircraft  rescue  and  firefighting 
vehicles  replacement. 

Aircraft  rescue  and  firefighting  quick 
response  vehicle. 
Electric  vault  flood  protection. 
Guard  stations. 
Terminal  restroom  remodel. 
Loading  bridge  program. 
Terminal  area  planning  study. 
Master  plan  update. 
Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use:  Two 
disabled  passenger  boarding  assistance 
devices. 

Determination:  Partially  approved. 
The  public  agency  did  not  provide 
substantive  information  regarding  usage 
rates  that  would  exceed  the  capacity  of 
one  device.  Therefore,  the  FAA 
approved  the  purchase  of  only  one 
device. 

Brief  Description  of  Withdrawn 
Projects:  Mobile  stair  truck. 

Determination:  The  public  agency 
withdrew  this  project  from  the 
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application  by  letter  dated  September 
17,2003. 
Baggage  area  screening  upgrade. 
Determination:  The  public  agency 
withdrew  this  project  bom  the 
application  by  letter  dated  June  19, 
2003. 

Decision  Date:  September  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  329-2641. 
Public  Agency:  Port  of  Oakland, 
Oakland,  California. 

Application  Number:  03-13-C-OO- 
OAK. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $176,267,000. 

Earliest  Charge  Effective  Date:  March 
1,  2004. 

Estimated  Charge  Expiration  Date: 
September  1,  2010. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's: 

Nonscheduled/on-demand  air  carriers 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Oakland 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  At  a  $4.50  PFC 
Level:  Terminal  Two  building  and 
security  improvements. 
Reconstruction  of  taxiway  U. 
Multi-user  system  equipment,  phase 
3. 
Security  checkpoint  enhancements. 
Brief  Description  of  Project  Approved 
for  Collection  and  Use  At  a  $3.00  PFC 
Level:  Bay  Area  Rapid  Transit  connector 
project,  phase  1. 

Decision  Date:  September  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Linglsch,  San  Francisco  Airports 
District  Office,  (650)  876-2806. 

Public  Agency:  City  of  Atlanta, 
Georgia. 

Application  Number:  03-05-U-OO- 
ATL. 
Application  Type:  Use  PFC  revenue. 
PFC  Levei:  $3.00. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision:  $342,036,938. 
Charge  Effective  Date:  May  1,  2005. 
Estimated  Charge  Expiration  Date: 
February  1,  2015. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Airport  access  roadway. 

CONRAC  automated  people  mover 
system. 


Decision  Date:  September  24,  2003. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Terry  Washington,  Atlanta  Airports 
District  Office,  (404)  305-7143. 

Public  Agency:  Sanford  Airport 
Authority,  Sanford,  Florida. 

Application  Number:  03-02-C-OO- 
SFB. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/:  $2.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $13,312,090. 

Earliest  Charge  Effective  Date: 
December  1,  2003. 

Estimated  Charge  Expiration  Date: 
July  1,  2014. 

Class  of  At  Carriers  not  Required  to 
Co/7ec*  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  arid  Use:  Terminal 
expansion  project. 
Decision  Date:  September  25,  2003. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
Krystal  Hudson,  Orlando  Airports 
District  Office,  (407)  812-6331, 
extension  36. 

Public  Agency:  City  of  Eugene, 
Oregon. 

Application  Number:  03-05-C-OO- 
EUG. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Levei:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $2,032,935. 

Eariiest  Charge  Effective  Date:  Januaiy 
1,2004. 

Estimated  Charge  Expiration  Date: 
November  1,  2005. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's: 

(1)  Operations  by  air  taxi/commercial 
operators  utilizing  aircraft  having  a 
maximiun  seating  capacity  of  less  than 
20  passengers  when  enplaneing  revenue 
passengers  in  a  limited,  irregular/non- 
scheduled,  or  special  service  manner; 
and  (2)  operations  by  air  taxi/ 
commercial  operators  without  regard  to 
seating  capacity,  for  revenue  passengers 
transported  for  student  instruction, 
nonstop  sightseeing  flights  that  begin 
and  end  at  Eugene  Airport  and  are 
conducted  within  a  25  mile  radius  of 
the  airport,  firefighting  charters,  ferry  or   • 
training  flights,  air  ambulence/medivact 
flights;  and  aerial  photography  on 
survey  flights. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Eugene 
Airport  Mahlon  Sweet  Field. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Parallel  runway 
16L/34R  construction. 
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Parallel  runway  16L/34R— ramp 
construction. 
Decision  Date:  September  26,  2003. 

FOR  RjnfTMER  MFORMATION  CONTACT: 

Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  Lee  County  Airport 
Authority,  Fort  Myers,  Florida. 

Application  Number:  03-05-C-OO^ 
RSW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
I>eciSJO/i:  $104,801,531. 


Earl  est  Charge  Effective  Date:  March 
1, 2011 

Estiiiated  Charge  Expiration  Date: 
April  i  2017. 

aa 

to  Colkct 


of  Air  Carriers  Not  Required 
PFC's:  Air  taxi/commercial 
operators. 

Dete  naiination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class  ~ 
accoiults  for  less  than  1  percent  of  the 
total  a]  mual  enplanements  at  Southwest 
Floridi  International  Airport. 

Am^dments  to  PFC  Approvals 


Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Design  and 
construction  of  new  midfield  terminal. 

Runway  10/28  rehabilitation., 
Americans  withDisabilities  act 
improvements. 
Seciuity  upgrades. 
Land  acquisition. 
Snow  removal  equipment. 
Decision  Date:  September  30,  2003. 

FOR  FURTHER  mFORMATION  CONTACT:  Juan 
C.  Brown,  Orlando  Airports  District 
Office,  (407)  812-6331,  extension  18. 


Amendment  No.,  city,  state 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
exp.  date 


Amended  esti- 
mated charge 
exp.  date 


01-03-C-01-BIS  Bismarci(,  ND. 
0(M)1-C-O1-SFB  Sanford.  FL.  . 


09/04/03 
09/16/03 


$925,522 
1,100.332 


$1,001,481 
1,192,352 


12/01/03 
10/01/16 


03/01/04 
12/01/03 


Issued  in  Washington,  DC,  on  November 
21,  2003. 

Frank  San  Mattin, 

Acting  Manager,  Financial  Analysis  and 
Passenger  Facility  Branch . 
IFR  Doc.  03-29847  Filed  11-28-03;  8:45  am) 
MIXMQ  CODE  4Q10-13-M 

DEPARTMEHT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Kootenai  and  Bonner  Counties,  Idaho 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
Mdll  be  prepared  for  a  proposed  highway 
project  in  Kootenai  and  Bonner 
Counties,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 

.  Russell  L.  Jorgenson,  Field  Operations 
Engineer,  Federal  Highway 
Administration,  3050  Lakeharbor  Lane, 
Suite  126,  Boise,  Idaho  83703, 
telephone:  (208)  334-1843;  or  L.  David 
Karsann,  Senior  Environmental  Planner, 

.  Idaho  Transportation  Department,  600 
West  Prairie  Ave.,  Coeiir  d'Alene,  Idaho 
82815,  telephone:  (208)  772-1232. 
SUPPt-EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Idaho 
Transportation  Department  (ITD),  will 
prepare  an  EIS  on  a  proposal  to  improve 
U.S.  Highway  95  in  Kootenai  and 
Bonner  Coimties,  Idaho.  The  EIS  will 
evaluate  improvements  to  US  95 
between  State  Highway  53  two  miles 


north  ( if  the  City  of  Hayden  (MP  438.24) 
and  Sj  »le  (MP  469.75),  a  distance  of 
about    1.5  miles. 

Imp  ovements  to  the  corridor  are 
consic  ered  necessary  to  provide  for  the 
existii  g  and  projected  traffic  demand, 
and  to  improve  safety  conditions.  A  full 
range  i  if  alternatives  will  be  evaluated  in 
the  EK 1. 

Lett!  Ts  describing  the  proposed  action 
and  SG  iciting  comments  will  be  sent  to 
appro]  triate  Federal,  State,  and  local 
agencj  3S,  and  to  private  organizations 
and  ci  izens  who  have  previously 
expres  sed  or  are  known  to  have  interest 
in  this  proposal.  Scoping  will  begin 
with  t  le  publication  of  the  Notice  of 
Intent.  As  part  of  the  scoping  process, 
public  information  meetings  will  be 
held  ii  addition  to  public  hearings. 
Publid  notice  will  be  given  of  the  time 
and  pbce  of  the  meetings  and  hearings. 
The  Draft  EIS  will  be  available  for 
publia  agency  review  and  comment 
prior  B)  the  public  hearing. 

To  onsure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directid  to  the  FHWA  or  ITD  at  the 
addresses  provided  above. 

(CatalcK  of  Federal  Domestic  Assistance 
Progra^  Number  20.205,  Highway  Planning 
and  Cckstruction.  The  regulations 
implementing  Executive  Order  12372 
regardmg  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
progralD.) 

AutI  ority:  23  U.S.C.  315;  23  CFR  771.123; 
49CFI  1.48. 


Dated:  November  24,  2003. 

Stephen  A.  Moreno, 

Division  Administrator,  Federal  Highway 
Administration,  Boise,  Idaho. 

(FR  Doc.  03-29789  Filed  11-28-03;  8:45  am] 

nUJNG  COOE  4«10-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

irch  and  Technology 


Office  of  R 
Forum 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  meeting/fonmi. 

SUMMARY:  This  notice  invites  interested 
persons  to  participate  in  a  forum 
sponsored  by  the  FMCSA  Office  of 
Research  and  Technology  in 
conjunction  with  the  83rd  Annual 
Meeting  of  the  Transportation  Research 
Board.  The  purpose  of  the  forum  is  to 
provide  insights  into  building  public- 
private  partnerships  that  involve 
government,  academia  and  industry     ; 
through  panel  discussions  and 
presentations  highlighting  such 
collaborations.  On  Panel  I,  attendees 
will  learn  about  some  recently 
completed  and  current  research  being 
managed  by  FMCSA  staff  in  the  areas  of 
the  Commercial  Vehicle  Information 
Systems  &  Networks,  electronic  on- 
board recorders,  crash  causation,  CMV 
medical  qualffications  and  testing,  and 
the  National  Commercial  Vehicle 
Roadside  Testing  Lab.  On  Panel  n, 
industry  representatives  will  present 
firsthand  accmmts  of  how  their 


organizations  have  worked  with  FMCSA 
to  develop  and  promote  research  and 
technology  designed  to  achieve  mutual 
commercial  motor  vehicle  safety  goals 
and  objectives.  Time  will  be  allotted  for 
questions  and  answers  following  each 
panel,  and  dialogue  between  attendees 
and  presenters  is  encouraged. 

Where  and  When:  Marriott  Wardman 
Park  Hotel,  the  Delaware  Room,  2660 
Woodley  Road,  NW.,  Washington,  DC 
20008,  on  Sunday,  January  11,  2004, 
from  8  a.m.  to  1  p.m. 

Registration:  This  forum  is  listed  as  a 
session  in  the  TRB  Aimual  Meeting 
Program  and  all  registrants  are  welcome 
to  attend.  TRB  registration  is  not 
required  to  attend  the  fonmi  and  it  is 
open  to  the  public  at  no  cost.  To  register 
for  the  TRB  Annual  Meeting,  visit 
www.trb.org.  To  attend  the  forum  only, 
send  an  e-mail  to: 
R&-TPartnerships@fmcsa.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Albert  Alvarez,  Office  of  Research  and 
Technology  (MC-RTR),  Federal  Motor 
Carrier  Safety  Administration,  400 
Virginia  Avenue,  SW.,  Washington,  DC 
20024;  telephone  (202)  385-2387  or  e- 
mail  albert.alvarez@fmcsa.dot.gov.  Or, 
contact  Mike  Lange  in  the  same  office  at 
(202)  385-2373  or  e-mail 
michael.lang@fmcsa.dot.gov.  Office 
hours  are  from  8  a.m.  to  4:30  p.m., 
E.S.T.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATKMI:  Forum 
attendees  will  receive  an  Information 
Packet  on  ciurent  programs  the  Office  of 
Research  and  Technology  is  working  on. 
While  the  forum  will  be  open  to  the 
public,  it  will  be  limited  to  the  space 
available.  Individuals  requiring  special 
needs/accommodations  (sign,  reader, 
etc.),  please  call  Joanice  Cole  at  (202) 
334-2287,  or  e-mail  jcole@nas.edu. 

Issued  on:  November  20,  2003. 
Annette  M.  Sandberg, 
Administration. 

[FR  Doc.  03-29851  Filed  11-28-03;  8:45  am] 
BILUNG  CODE  49ia-EX-P 
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ACTION:  Announcement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
Working  Group  Activities. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[Docket  No.  FRA-2000-7257;  Notice  No.  31] 

Railroad  Safety  Advisory  Committee 
("RSAC");  Worldng  Group  Activity 
Update 

agency:  Federal  Raifroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 


summary:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  their  current 
status.  For  additional  details  on 
completed  activities  see  prior  working 
group  activity  notices  (68  FR  25677). 
FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Butera  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  1120  Vermont 
Avenue,  NW..  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6302. 
SUPPLEMENTARY  INFORMATION:  This 
notice  serves  to  update  FRA's  last 
annoimcement  of  working  group 
activities  and  status  reports  of 
September  18,  2003,  (68  FR  54777).  The 
twenty-first  full  Committee  meeting  was 
held  May  20,  2003.  The  twenty-second 
meeting  is  scheduled  for  December  2, 
2003,  at  the  Washington  Plaza  Hotel. 

Since  its  first  meeting  in  April  of 
1996,  the  RSAC  has  accepted  eighteen 
tasks.  Status  for  each  of  the  tasks  is 
provided  below: 

Open  Tasks 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2, 1996,  and  a  Working  Group  was 
established.  The  Working  Group 
monitored  the  steam  locomotive 
regulations  task.  Planned  future 
activities  involve  the  review  of  other 
regulations  for  possible  adaptation  to 
the  safety  needs  of  tourist  and  historic 
railroads.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  97-1 — Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24,  1997.  A  Task  Force  on 
engineering  issues  was  established  by 
the  Working  Group  on  Locomotive 
Crashworthiness  to  review  collision 
history  and  design  options  and 
additional  research  was  commissioned. 
The  Working  Group  reviewed  results  of 
the  research  and  is  drafting 
performance-based  standards  for  freight 
and  passenger  locomotives  to  present  to 
the  RSAC  for  consideration.  An  accident 
review  task  force  has  evaluated  the 
potential  effectiveness  of  suggested 
improvements.  The  Working  Group 


reached  tentative  agreement  for  a 
proposed  rule.  The  NPRM  and 
Regulatory  Impact  Analysis  have  been 
revised  to  reflect  the  changes.  The  next 
step  is  for  the  Working  Group  to 
complete  its  review  of  the  NPRM. 
Contact:  Charles  Bielitz  (202)  493-6314. 

Task  97-2— Evaluating  the  extent  to 
which  environmental,  sanitary,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the  safe 
operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  June  24, 1997. 

(Sanitation)  (Completed) 

(Noise  exposure)  The  Cab  Working 
Conditions  Working  Group  met  most 
recently  in  Chicago,  November  12-14, 
2002.  A  tentative  consensus  was 
reached  on  the  draft  rule  text.  The 
Working  Group  approved  the  NPRM.  On 
June  27,  2003,  the  hill  RSAC  gave 
consensus  by  ballot  on  NPRM.  FRA  is 
completing  review  of  the  Regulatory 
Impact  Analysis.  The  next  step  is  to 
publish  the  NPRM  in  the  Federal 
Register. 

(Cab  Temperature)  (Completed) 

Note:  Additional  related  topics  may  be 
further  considered  by  the  Working  Group  in 
the  future,  including  effect  of  vibrations  and 
crew  emergency  egress.  Contact:  Jeffrey  Horn 
(202)  493-6283. 

Task  97-3 — Developing  event 
recorder  data  survivability  standards. 
This  Task  was  accepted  on  Jime  24, 
1997.  On  November  12,  2003,  the  RSAC 
gave  consensus  by  ballot  on  the  NPRM. 
The  next  step  is  to  publish  the  NPRM 
in  the  Federal  Register. 

Contact:  Edward  Pritchard  (202)  493- 
6247. 

Task  97-4  and  Task  97-5— Defining 
Positive  Train  Control  (PTC) 
functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and " 
considering  implementation 
opportimities  and  challenges,  including 
demonstration  and  deployment. 

Task  97-6 — Revising  various 
regulations  to  address  the  safety 
implications  of  processor-based  signal 
and  train  control  technologies, 
including  communications-based 
operating  systems.  These  three  tasks 
were  accepted  on  September  30, 1997, 
and  assigned  to  a  single  Working  Group. 

(Report  to  the  Administrator)  A  Data 
and  Implementation  Task  Force,  formed 
to  address  issues  such  as  assessment  of 
costs  and  benefits  and  technical 
readiness,  completed  a  report  on  the 
future  of  PTC  systems.  TTie  report  was 
accepted  as  RSAC's  Report  to  the 
Administrator  at  the  September  8, 1999, 
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meeting.  FRA  enclosed  the  report  with 
a  letter  Report  to  Congress  signed  May 
17.  2000. 

(Rep<^  to  Congress)  The 
Appropriations  Conferees  included  in 
their  report  on  the  FY  2003  DOT 
Appropriations  Act  a  requirement  for  a 
second  review  of  the  costs  and  benefits 
of  PTC  as  a  part  of  the  2005  budget 
submission  to  Congress.  FRA  will 
request  the  RSAC  to  comment  on  the 
•draft  report  when  available. 

(Regulatory  development)  The 
Standards  Task  Force,  formed  to 
develop  PTC  standards  assisted  in 
developing  draft  recommendations  for 
performance-based  standards  for 
processor-based  signal  and  train  control 
systems.  The  NPRM  was  approved  by 
consensus  at  the  full  RSAC  meeting 
held  on  September  14,  2000.  The  NPRM 
was  published  in  the  Federal  Register 
on  August  10,  2001.  A  meeting  of  the 
Working  Group  was  held  December  4- 
6,  2001,  in  San  Antonio,  Texas  to 
formulate  recommendations  for 
resolution  of  issues  raised  in  the  public 
comments.  Agreement  was  reached  on 
most  issues  raised  in  the  comments.  A  ~ 
meeting  was  held  May  14-15,  2002,  in 
Colorado  Springs,  Colorado  at  which  the 
Working  Group  approved  creation  of 
teams  to  further  explore  issues  related  to 
the  "base  case"  issue.  Briefing  of  the  full 
RSAC  on  the  "base  case"  issue  was 
completed  on  May  29,  2002,  and 
consultations  continued  within  the 
working  group.  The  full  Working  Group 
met  October  22-^23,  2002,  and  again 
March  4-6,  2003.  Resolution  of  the 
remaining  issues  was  considered  by  the 
Working  Group  at  the  July  8-9,  2003, 
meeting.  The  Working  Group  achieved 
^consensus  on  recommendations  for 
resolution  of  a  portion  of  the  issues  in 
the  proceeding.  The  full  Committee 
considered  the  Working  Group 
recommendations  by  mail  ballots 
scheduled  for  return  on  August  14, 
2003;  however,  a  majority  of  the 
members  voting  did  not  concur.  FRA 
has  proceeded  with  preparation  of  a 
final  rule,  which  is  currently  being 
reviewed  in  the  Executive  Branch. 

(Other  program  development 
activities)  Task  forces  on  Human  Factors 
and  the  Axiomatic  Safety — Critical 
Assessment  Process  (risk  assessment) 
continue  to  work  toward  development 
of  a  risk  assessment  toolkit,  and  the 
Working  Group  continues  to  meet  to 
monitor  the  implementation  of  PTC  and 
related  projects.  Contact:  Grady  Cothen 
(202)493-6302.  ' 

Task  00-1 — ^Determining  the  need  to 
amend  regulations  protecting  persons 
,who  work  on,  under,  or  between  rolling 
equipment  and  persons  applying, 
removing  or  inspecti^  iear  end 


marki]  ig  devices  (Blue  Signal 
Protec  ion).  The  Working  Group  held  its 
first  m  seting  on  October  16-18.  2000. 
and  si :  meetings  have  been  held  since 
then.  Jhe  Working  Group  significantly 
naiTovred  the  issues,  but  did  not  reach 
fuU  cotisenstis  on  recommendations  for 
regula  ion  action.  The  status  of  this 
rulemi  iking  will  be  addressed  at  the 
Decen  ber  2,  2003,  RSAC  meeting. 
Contai  t:  Doug  Taylor  (202)  493-6255. 

Tasi :  03-01  Passenger  Safety.  This 
Task  V  as  accepted  May  20,  2003,  and  a 
Wocki  ig  Group  was  established.  The 
Worki  ig  Group  held  its  first  meeting 
Septei  iber  9-lQ,  2003.  At  the  second 
meetii  g  held  November  6-7,  2003,  four 
task  fa  rces  were  established  and  specific 
issues  were  committed  to  each  task 
force  i  }r  resolution.  Task  forces  are 
charge  d  with  reporting  to  the  working 
group  regarding  need,  practicability, 
and  milestones  with  respect  to  each 
issue  i  tem.  ~ 

Comp.  eted  Tasks 

Tas. :  96-1 — (Completed)  Revising  the 
Freigl  t  Power  Brake  Regulations. 

Tas  :  96-2 — (Completed)  Reviewing 
and  re  [commending  revisions  to  the 
Track  Safety  Standards  (49  CFR  Part 
213). 

Tas, :  96-3- — (Completed)  Reviewing 
and  re  commending  revisions  to  the 
Radio  Standards  and  Procedures  (49 
CFR  P  ut  220). 

Tas  :  96-5— (Completed)  Reviewing 
and  re  commending  revisions  to  Steam 
Locon  otive  kispection  Standards  (49 
CFR  P  irt  230). 

TgSj  :  96-6 — (Completed)  Reviewing 
and  re  commending  revisions  to 
misce  laneous  aspects  of  the  regulations 
addre  sing  Locomotive  Engineer 
Certif  :ation  (49  CFR  Part  240). 

Tas  :  96-7— (Completed)  Developing 
Roadii  ay  Maintenance  Machines  (On- 
Track  Equipment)  Safety  Standards. 

Task  96-^9— (Completed)  This 
Plann  ng  Task  evaluated  the  need  for 
actiot  responsive  to  recommendations 
conta  ned  in  a  report  to  Congress 
entitit  d,  Locomotive  Crashworthiness  &• 
■  Work  Ig  Conditions. 

Tas  c  97^7 — (Completed)  Determining 
damaj  es  qualifying  an  event  as  a 
report  ible  train  accident. 

Tas  c  01-1 — (Completed)  Developing 
confoi  mity  of  FRA's  regulations  for 
accidi  nt/incident  reporting  (49  CFR  Part 
225)  t  >  revised  regulations  of  the 
Occupational  Safety  and  Health 
Admiiistration  (OSHA),  U.S. 
Depai  tment  of  Labor,  and  to  make 
appro  iriate  revisions  to  the  FRA  Guide 
for  Preparing  Accident/Incident  Reports 
(Reporting  Guide). 

Pleise  refer  to  the  notice  published  in 
the  Fi  deral  Register  on  March  11, 1996, 


(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington,  DC  on  November  25, 
2003. 

George  A.  Gavalla, 
Associate  Administrator  for  Safety. 
[FR  Doc.  03-29849  Filed  11-28-03;  8:45  ara] 
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DEPARTMENT  OF  TRANSPORTATION 

NatkHiai  HIglwray  Traffic  Safety 
AdministFation 

Innovativa  Gfants  To  Support 
Incraaaad  Safety  Belt  Uaa  Ratas 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Annoimcement  of  grants  to 
support  innovative  and  effective 
projects  designed  to  increase  safety  belt 
use  rates. 

SUMMARY:  NHTSA  announces  the  fifth 
year  of  a  grant  program  under  Section 
1403  of  the  Transportation  Equity  Act 
for  the  21st  Centuiy  (TEA-21)  to 
provide  funding  to  States  for  innovative 
projects  to  increase  safety  belt  use  rates. 
Consistent  with  prior  years,  the  goal  of 
this  program  is  to  increase  safety  belt 
use  rates  across  the  Nation  in  order  to 
reduce  the  deaths,  injuries,  and  societal 
costs  that  resiilt  from  motor  vehicle 
crashes.  Award  of  funds  will  be  based 
on  criteria  specified  in  this  Notice.  This 
Notice  solicits  applications  frtim  the 
States,  the  District  of  Columbia  and 
Puerto  Rico,  through  their  Governors' 
Representatives  for  Highway  Safety,  for 
funds  to  be  made  available  in  fiscal  year 
(FY)  2004.  Detailed  application 
instructions  are  provided  in  the 
Application  Procedure  and  the 
Application  Contents  and  Grant  Criteria 
sections  of  this  Notice. 
DATES:  Applications  must  be  received 
by  the  appropriate  NHTSA  Regional 
Office,  on  or  before  January  14,  2004. 
ADDRESSES:  Each  State  must  submit  its 
application  to  the  appropriate  NHTSA 
Regional  Office,  to  ihe  attention  of  the 
Regional  Administrator,  on  or  before 
January  14,  2004.  Addresses  of  the  ten 
Regional  Offices  are  listed  in  Appendix 
A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  relating  to  this  grant  program 
should  be  directed  to  Janice  Hartwill- 
Miller,  Occupant  Protection  Division 
(NTI-l  12),  Office  of  Impaired  Driving 
and  Occupant  Protection.  NHTSA,  400 
Seventh  Street.  SW.,  Room  5118, 
Washington,  DC  20590,  by  e-mail  at 
jhartwiU-millei^nhtsa.dot.gov,  or  by 
phone  at  (202)  366-2684.  For  legal 
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issues,  contact  John  Donaldson,  Office 
of  Chief  Counsel.  NCC-113,  NHTSA. 
400  Seventh  Street.  SW..  Room  5219. 
Washington,  DC  20590,  by  phone  at 
(202)  366-1834.  Interested  applicants 
are  advised  that  no  separate  application 
package  exists  beyond  the  contents  of 
this  announcement. 
SUPPLEMENTARY  information: 

Background 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  Pub.  L.  105- 
1 78,  was  signed  into  law  on  June  9, 
1998.  Section  1403  of  TEA-21  contains 
a  safety  incentive  grant  program  based 
on  safety  belt  usage  rates  in  the  States. 
Under  this  program,  funds  are  allocated 
each  fiscal  year  to  States  that  exceed  the 
naticmal  average  safety  belt  use  rate  or 
that  improve  their  State  safety  belt  use 
rate,  based  on  certain  required 
determinations  and  findings.  Section 
1403  provides  that  any  funds  remaining 
tmallocated  in  a  fiscal  year  after 
determinations  and  findings  related  to 
safety  belt  use  rates  have  been  made  are 
to  be  used  to  "make  allocations  to  States 
to  carry  out  innovative  projects  to 
promote  increased  safety  belt  use  rates." 
The  authorization  for  this  program 
under  TEA-21  expired  at  the  end  of 
£scal  year  2003.  However,  on 
September  30,  2003,  Congress  enacted 
the  Surface  Tpansportation  Extension 
Act  of  2003,  Pub.  L.  108-88.  extending 
the  authorization  for  the  program  for  an 
additional  five  months.  As  of  the  date  of 
publication  of  this  Notice, 
appropriations  for  the  full  five  month 
period  were  not  in  place.  Today's  Notice 
solicits  applications  for  funds  thai  are 
expected  to  become  available  in  FY 
2004  under  this  extension  provision. 

TEA-21  imposes  several  requirements 
under  the  innovative  projects  funding 
provision.  Specifically,  to  be  eligible  to 
receive  an  aUocation,  a  State  must 
develop  a  plan  for  innovative  projects  to 
promote  increased  safety  belt  use  rates 
statewide  and  submit  the  plan  to  the 
Secretary  of  Transportation  (by 
delegation,  to  NHTSA).  NHTSA  was 
directed  to  establish  criteria  governing 
the  selection  of  State  plans  for 
allocations  of  grant  funds  and  was 
further  directed  to  "ensure,  to  the 
maximum  extent  practicable, 
demographic  and  geographic  diversity 
and  a  diversity  of  safety  belt  use  rates 
among  the  States  selected  for 
allocations."  Finally,  subject  to  the 
availability  of  funds,  TEA-21  provides 
that  the  amount  of  each  grant  under  a 
State  plan  should  not  be  less  than 
$100,000. 

In  the  following  sections,  the  agency 
describes  the  application  and  award 
procedures  for  receipt  of  funds  imder 


this  program  for  FY  2004.  This 
description  includes  the  requirements 
regarding  contents  of  a  State's  proposal 
and  the  elements,  procedures  and 
criteria  the  agency  Mrill  use  to  determine 
which  proposals  are  eligible  for  award 
and  the  amoimt  of  each  award. 
Applicants  should  note  that  awards  are 
subject  to  the  availability  of  funds,  and 
Congress  has  not  yet  appropriated 
siifficient  funds  for  this  pn^ram. 

These  application  and  award 
procediues  are  built  upon  the 
experience  of  the  past  several  years. 
They  are  designed  to  make  the  process 
as  streamlined  as  possible,  and  at  the 
same  time,  to  ensure  that  programs  with 
the  maximum  potential  for  impact 
receive  adequate  funding  to 
significantly  increase  safety  belt  usage. 
This  year,  the  Application  Procedure 
section  further  simplifies  what  States 
are  required  to  address  imder  the 
Applications  Contents  and  Grants 
Criteria  Section.  The  award  criteria  have 
been  designed  to  support  States 
proposing  to  carry  out  intensified, 
statewide  programs  of  high-visibility 
enforcement  of  their  safety  belt  laws. 
The  Application  Procedure  has  been 
especially  streamlined  for  States  that 
followed  the  high-visibility  enforcement 
model  in  May  2003,  and  converted  at 
least  1  percent  of  their  non-belt  users  to 
users.  Experience  from  many  States  has 
shown  that  such  programs  can 
substantially  increase  safety  belt  use 
rates  in  a  very  short  period  of  time  and 
such  gains  can  be  sustained. 

Objective  of  This  Grant  Program 

The  objective  of  this  grant  program  is 
to  increase  statewide  safety  belt  use 
rates  by  supporting  strategies  and 
activities  with  the  greatest  potential  for 
impact. 

To  be  considered  for  an  award  under 
this  program  in  FY  2004,  the  State  must 
conduct  a  program  of  high-visibility 
enforcement  of  its  safety  belt  law. 
Fiuther,  the  proposed  program  must 
focus  on  the  national  BucMe  Up 
America/Click  It  or  Ticket  mobilization, 
spanning  the  period  from  Monday,  May 
10  through  Sunday,  Jxme  6,  2004.  "The 
State's  participation  in  that  4-week 
mobilization  must  include  all  of  the 
following  elements: 

•  Earned  media  (press  events,  news 
conferences,  etc.)  spanning  the  entire  4- 
week  period; 

•  A  paid  media  campaign,  from 
Monday,  May  1 7  through  Simday,  May 
30,  featuring  broadcast  advertisements 
delivering  the  Click  It  or  Ticket 
message,  or  other  equally  clear 
enforcement  focused  message  that 
NHTSA  explicitly  approves; 


•  Intensified  enforcement  activities 
(e.g.,  safety  belt  checkpoints, 
enforcement  zones,  satiuation  patrols) 
spanning  the  period  from  Monday.  May 
24  throi^  Simday,  June  6,  and 
involving  the  partici(>ation  of  law 
enforcement  agencies  serving  at  least  85 
percent  of  the  State's  population. 

•  Pre-  and  post-mobilization 
observational  siuveys  of  safety  belt  use. 

The  post-mobilization  observational 
survey  must  be  a  full  statewide  survey 
conforming  to  NHTSA's  Uniform 
Criteria  for  State  Observational  Surveys 
of  Seat  Belt  Use,  (23  CFR  part  1340)  (the 
"Uniform  Criteria"),  for  which  data 
collection  must  begin  on  or  shortly  after 
Monday,  Jime  7  and  must  conclude  no 
later  than  July  11,  2004.  The  pre- 
mobilization  observational  siuvey  may 
be  either  a  full  statewide  survey  or  a 
sub-sample  survey  derived  from  the  full 
survey  design.  Data  collection  for  the 
pre-mobilization  observational  survey 
must  begin  no  earher  than  April  1  and 
conclude  no  later  than  May  9,  2004. 

Unlike  previous  years,  NHTSA  does 
not  intend  to  sponsor  a  national  safety 
belt  mobilization  in  November  2004. 

NHTSA  will  consider  awarding  a 
Section  157  Innovative  grant  to  a  State 
whose  application  consists  solely  of  a 
proposal  to  participate  in  the  May  10- 
June  6  national  mobilization  as  detailed 
above.  However,  States  are  strongly 
encoiuaged  to  include  a  proposal  for  an 
additional  program  of  high-visibility 
enforcement  of  the  safety  belt  law 
during  FY  2004.  subsequent  to  the  May 
10-Jime  6  mobiUzation.  NHTSA  intends 
to  permit  considerable  latitude  to  the 
States  in  choosing  the  timing  and  nature 
of  any  additional  high-visibility 
enforcement  program  conducted 
subsequent  to  the  May  10-rJune  6 
mobilization.  Non-exhaustive  examples 
of  the  kinds  of  additional  high-visibility 
enforcement  programs  that  NHTSA 
likely  would  approve  in  a  State  plan 
include: 

•  A  mobilization  {e.g.,  aroimd  Labor 
Day,  2004),  similar  to  the  May  10-June 
6  mobilization. 

•  Two  one-week  periods  of  steppted 
up  safety  belt  enforcement,  separated  by 
some  interval  of  time  (e.g.,  one  in  mid- 
July,  another  in  late  August). 

•  A  sustained  enforcement  program, 
spanning  two  consecutive  months  (e.g., 
mid-July  through  mid-September);  th^ 
could  be  achieved,  for  example,  by 
scheduling  each  participating  law 
enforcement  agency  to  conduct  one  or 
two  weeks  of  stepped  up  enforcement 
diuing  that  interval,  and  rotating  the 
schedule  so  that  in  any  given  week  the 
program  would  be  underway  in 
significant  portions  of  the  State. 
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If  a  State  elects  to  propose  an 
additional  high-visibility  enforcement 
program  in  FY  2004  subsequent  to  the 
May  10-|une  6  mobilization,  NHTSA 
would  consider  a  program  that  is 
integrated  with  some  other  trafBc  safety 
enforcement  initiative  (e.g.,  impaired 
driving).  However,  Section  157 
Innovative  grant  hinds  may  be  used 
only  to  support  the  safety  belt  elements 
of  an  integrated  campaign. 

In  order  to  be  considered  for  funding, 
a  proposed  additional  high-visibility 
enforcement  program  must  at  least  have 
a  strong  earned  media  component  to 
deliver  the  Click  It  or  Ticket  message,  or 
other  equally  clear  enforcement  focused 
message  that  NHTSA  explicitly 
approves.  NHTSA  recommends  that 
States  also  include  a  paid  media 
component,  but  will  consider  funding 
additional  high-visibility  enforcement 
programs  that  are  not  supported  by  paid 
medUa. 

Apart  from  the  required  pre-  and  post- 
mobilization  observational  surveys  of 
safety  belt  use  (preceding  and  following 
the  May  10-Jime  6  mobilization)  ,^  no 
evaluation  activities  are  required  of  the 
States  for  the  FY  2004  Section  157 
Innovative  grants.  However,  NHTSA 
will  consider  funding  additional 
evaluation  activities  (e.g.,  telephone  or 
Motor  Vehicle  Department  surveys  of 
public  attitudes  and  awareness),  should 
States  propose  them. 

A  State  submitting  a  proposal 
designed  to  increase  safety  belt  use  in 
only  a  limited  number  of  jurisdictions 
witiiin  the  State;  or  a  proposal  that  lacks 
a  commitment  to  the  May  10-June  6, 
2004  mobilization;  or  a  proposal  that 
lacks  paid  media  support  for  that 
mobilization;  or  a  proposal  to  employ  a 
message  other  than  Click  It  or  Ticket  or 
some  equ^y  clear  enforcement  focused 
message  that  NHTSA  explicitly 
approves;  or  a  proposal  that  lacks  a 
commitment  to  conducting  a  full, 
statewide,  Uniform-Criteria-compliant 
observational  survey  of  safety  belt  use 
following  the  May  10-June  6,  2004 
mobilization;  or  a  proposal  that  lacks  a 
commitment  to  conducting  either  a  full 
statewide  observational  siuvey  or  a  sub- 
sample  survey  derived  from  the  full 
survey  design  prior  to  that  mobilization 
will  not  be  eligible  for  a  grant  award. 

As  a  condition  of  award.  States  must 
agree  to  provide  the  results  of  their  own 
pre-  and  post-mobilization  observational 
surveys  to  NHTSA,  within  the 
prescribed  deadlines,  to  facilitate 
NHTSA's  overall  evaluation  of  the 
effectiveness  of  the  FY  2004  grant 
program.  NHTSA  will  share  the  results 
of  Jts  telephone  surveys  with  the  States. 
Hiese  data  will  provide  information 
regarding  the  extent  to  which  the  public 


was  awt  te  of  the  enforcement,  PI&E, 
and  out  each  efforts  in  each  State,  thus 
assisting  statewide  evaluation  efforts. 
States  iqay  also  propose  to  conduct 
additioi^  evaluation  activities  (e.g. 
conducting  motorist  surveys  at  DMVs  or 
licensing  centers).  NHTSA  will  aid  the 
States  in  such  efforts  wherever  possible, 
such  as  by  tabulating  and  analyzing  the 
results  0  f  motorist/DMV  surveys. 

Award  <  f  Funds  and  Funding  Levels 

In  FYJ2004,  the  decision  to  award  a 
Section  157  Innovative  Grant  to  a  State 
will  be  I  ased  on  the  determination  that 
the  acti\  ities  planned  have  potential  to 
make  a  i  ignificant  impact  on  safety  belt 
use. 

To  ma  ximize  the  potential  for  impact, 
it  is  anti  :ipated  that  no  State  will 
receive  t  grant  award  of  less  than 
$250,001 1,  subject  to  the  availability  of 
funds.  T  lis  $250,000  minimum  was 
derived  lased  on  experience  gained  by 
the  agen  ::y  over  the  past  4  years  of  this 
Innovati  i^e  Grant  program.  It  reflects  the 
agency's  estimate  of  the  minimum 
resource  s  needed,  in  smaller  cr  less 
populated  States,  to  implement  an 
effective  statewide  safety  belt  program 
that  includes  intensive  enforcement  and 
media,  abpropriate  outreach,  and  pre- 
and  poslPmobilization  observational 
surveys. 

We  expect  that  some  States  will 
receive  ^ore  than  this  minimum 
amount.JWhen  developing  their 
propose  s.  States  are  encouraged  to 
considei  their  level  of  effort  and  budget 
in  FY  2C  03. 

To  the  extent  that  the  agency 
determii  es  that  activities  proposed  in  a 
State's  p  [an  do  not  have  substantial 
impact  potential,  these  activities  will 
not  be  recommended  for  funding. 

AUowal  le  Uses  of  Federal  Funds 

hi  FY  J004.  the  Section  157 
Innovati  re  Grants  funds  will  be  tracked 
in  a  fesh  on  similar  to  other  highway 
safety  gr  mts  through  the  Grant  Tracking 
System.  Funds  provided  to  a  State 
under  this  grant  program  shall  be  used 
to  carry  tout  the  approved  activities 
described  in  the  State's  application  for 
which  the  grant  is  awarded.  In  addition, 
allowable  uses  of  Federal  funds  shall  be 
governed  by  49  CFR  Part  18— 
Departmjent  of  Transportation  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments  and  the  cost 
principles  contained  in  OMB  Circular 
A-87.     I 

Eligibilify  Requirements 

Only  *ie  50  States,  the  District  of 
Columb:  a  and  Puerto  Rico,  through  their 
Govemo  [^'Representatives  for  Highway 


Safety,  will  be  eligible  to  receive 
funding  under  this  grant  program. 

Application  Procediires 

Each  applicant  must  submit  one 
original  and  two  copies  of  its 
application  to  the  appropriate  NHTSA 
Regional  Office  (see  Appendix  A),  to  the 
attention  of  the  Regional  Administrator. 
Applications  must  be  t)rped  on  one  side 
of  die  page  oidy  and  adJiere  to  the 
requirements  of  the  Application - 
Contents  and  Grant  Criteria  Section 
below.  Appendix  B  provides  checklists 
to  facilitate  the  preparation  of  the 
proposals.  Only  applications  submitted 
by  a  State's  Governor's  Representative 
for  Highway  Safety  and  received  in  the 
appropriate  NHTSA  Regional  OfSce  on 
or  before  January  14,  2004  will  be 
considered. 

Application  Options 

In  order  to  streamline  this  year's 
application 'tod  award  process, 
simplified  application  options  are 
available  to  most  States. 

Option  A  (Replication):  Any  State  that 
received  a  Section  157  Innovative  grant 
in  FY  2003  and  that  converted  at  least 
one  percent  of  its  2002  non-belt  users 
into  belt  usere  in  2003  (based  upon 
observational  surveys  conforming  to  the 
Uniform  Criteria)  may  submit  in  lieu  of 
a  full  application,  the  information 
required  under  the  Application 
Contents  and  Grant  Criteria  section. 
Application  Option  A — ^Replication. 
Option  A  is  available  only  to  the  36 
States  listed  in  Appendix  C,  Option  A.   - 

Option  B  (Eahancement):  Any  State 
that  received  a  Section  157  Innovative 
grant  m  FY  2003  may  submit  an 
application  limited  to  the  information 
required  imder  the  Application 
Contents  and  Ckant  Qiteria  section. 
Application  Option  B — ^Enhancement. 
Option  B  is  available  to  45  States,  as 
indicated  in  Appendix  C,  Option  B. 
Please  note,  however,  that  Option  B 
primarily  is  intended  for  the  nine  States 
specific^y  named  in  Appendix  C, 
Option  B.  Those  States  followed  the 
high-visibility  enforcement  model  in 
May  2003.  but  did  not  convert  at  least 
1  percent  of  their  non-belt  users  to 
users.  Those  nine  States  need  to 
enhance  their  activities  for  the  May 
2004  mobilization  to  produce  greater 
positive  impact. 

Option  C  (Complete  Application): 
Any  State  may  submit  a  complete 
application,  including  an  Introduction, 
a  detailed  Program  Plan,  and  all 
required  checklists,  certifications  and 
budgetary  information,  as  specified 
under  the  Application  Contents  and 
Ckant  Criteria  section.  Application 
Option  C— Complete  Application. 
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Please  note  that  any  State  that  did  not 
receive  a  Section  157  Innovative  grant 
in  FY  2003  must  follow  Option  C. 

Application  Contents  and  Grant 
Criteria 

1.  Application  Option  A — Replication 

A  State  that  applies  for  a  Section  157 
Innovative  grant  in  FY  2004  under 
Application  Option  A  shall  submit  an 
application  consisting  of  the  following: 

•  The  completed  Option  A  checklist 
(in  Appendix  B),  with  a  checkmark  in 
the  "check  if  included"  coliunn  for 
every  item. 

•  The  Appendix  C  certifications, 
signed  by  the  Governor's  Representative 
for  Highway  Safety,  with  a  checkmark 
on  item  (A)  and  on  each  of  the  items  (i) 
through  (v),  and  (vii)  and  (viii). 

•  (Optional)  Detailed  plans  (if  any) 
for  conducting  additional  high-visibility 
enforcement  of  the  State's  safety  belt 
law  in  fiscal  year  2004,  subsequent  to 
the  May  2004  mobilization. 

•  (Optional)  Any  evaluation  activities 
the  State  proposes  to  carry  out,  beyond 
the  observational  surveys  conducted 
before  and  after  the  May  2004 
mobilization. 

•  The  proposed  budget  for  the  State's 
FY  2004  Section  157  Innovative  grant, 
using  the  Appendix  D  format. 

2.  Application  Option  B — Enhancement 

A  State  that  applies  for  a  Section  157 
Lonovative  grant  in  FY  2004  imder 
Application  Option  B  shall  submit  an 
application  consisting  of  the  following: 

•  The  completed  Option  B  checklist 
(in  Appendix  B),  with  a  checkmark  in 
the  "check  if  included"  colunm  for 
every  item. 

•  The  Appendix  C  certifications, 
signed  by  the  Governor's  Representative 
for  Highway  Safety,  with  a  checkmark 
on  item  (B)  and  on  each  of  the  items  (i) 
through  (v)  and  (vii)  and  (viii). 

•  Descriptions  of  enhancements  to 
the  State's  May  2003  mobilization 
activities  that  the  State  plans  to 
implement  for  the  May  2004 
mobilization. 

•  (Optional)  Detailed  plans  (if  any) 
for  conducting  additional  high-visibility 
enforcement  of  the  State's  safety  belt 
law  in  fiscal  year  2004,  subsequent  to 
the  May  2004  Mobilization. 

•  (Optional)  Any  evaluation  activities 
the  State  proposes  to  carry  out,  beyond 
the  observational  surveys  conducted 
before  and  after  the  May  2004 
mobilization. 

•  The  proposed  budget  for  the  State's 
FY  2004  Section  157  Innovative  grant, 
using  the  Appendix  D  format. 


3.  Application  Option  C—Cktmplete 

A  State  that  applies  for  a  Section  157 
Innovative  grant  in  FY  2004  imder 
Application  Option  C  shall  submit  a 
complete  application,  consisting  of: 

•  The  completed  Giption  C  checklist 
(in  Appendix  B),  with  a  checkmark  in 
the  "check  if  included"  colimm  for 
every  item. 

•  The  Appendix  C  certifications, 
signed  by  the  Governor's  Representative 
for  Highway  Safety,  with  a  checkmark 
on  item  (C)  and  on  each  of  the  items  (i) 
through  (v)  and  (vii)  and  (viii). 

•  An  Introduction,  discussing  the 
State's  current  safety  belt  use  rate  and 
recent  trends;  the  goal  for  increasing  use 
rate  in  2004;  the  State's  geographic  and 
demographic  population  distribution 
and  any  other  unique  characteristics 
relevant  to  the  State's  plans  to  increase 
belt  use  (e.g.,  ethnic  sub-populations, 
variations  in  use  rate  by  vehicle  type); 
and  any  available  information  pertinent 
to  recent  progress  or  lack  of  progress  in 
increasing  belt  use. 

•  A  detailed  Ingram  Plan  for  the 
May  2004  mobilization,  describing  how 
the  State  intends  to  recruit  law 
enforcement  participation  in  the 
mobilization  and  how  much  of  the 
State's  population  will  be  served  by 
participating  law  enforcement  agencies; 
how  the  mobilization  will  be 
publicized;  the  messaging  (e.g..  Click  It 
or  Ticket)  the  State  intends  to  employ  in 
the  publicity:  and  the  kinds  of 
enforcement  activities  [e.g., 
checkpoints,  saturation  patrols)  it  plans 
to  employ  for  the  mobilization. 

•  (Optional)  Detailed  plans  (if  any) 
for  conducting  additional  high-visibility 
enforcement  of  the  State's  safety  belt 
law  in  fiscal  year  2004,  subsequent  to 
the  May  2004  mobilization. 

•  (Optional)  Any  evaluation  activities 
the  State  proposes  to  carry  out,  beyond 
the  observational  surveys  conducted 
before  and  after  the  May  2004 
mobilization. 

•  The  proposed  budget  for  the  State's 
FY  2004  Section  157  Innovative  grant, 
using  the  Appendix  D  format 

4.  Budget:  Under  all  three  options,  the 
Budget  section  of  the  State's  application 
must  include  information  on  Section 
157  Innovative  grant  funds  remaining 
from  prior  fiscal  years,  and  how  mutii 
of  those  prior  year  funds  will  be 
allocated  to  support  the  FY  2004 
program.  States  are  reminded  that  all 
remaining  FY  2001  Section  157 
Innovative  funds  must  be  obligated  by 
the  end  of  FY  2004  (September  30, 
2004). 

Reporting  Requirements  and 
Deliverables:  Each  grant  recipient  will 
be  responsible  for  providing  the 
following  reports: 


1 .  Quarterly  Reports— TYa  quarterly 
reports  shoiUd  include  a  summary  of 
enforcement  and  other  activities  and 
accomplishments  for  the  proceeding 
poiod,  significant  problons 
encoimtered  or  anticipated,  a  brief 
itemization  of  expenditures  made 
during  the  3-month  reporting  period, 
and  proposed  activities  iat  the 
upcoming  reporting  period.  Many  States 
will  continue  to  spend  funds  awarded 
during  the  previous  years  of  this  Section 
157  Innovative  Grant  program.  NHTSA 
does  not  intend  that  States  submit 
separate  Quarterly  Reports  for  the 
various  funding  years.  Activities  carried 
out  during  a  reporting  period  under  all 
four  years  of  funding  should  be 
documented  in  the  same  report 
However,  the  State  should  include  a 
tabulation  of  the  amoimt  of  funds 
expended  during  the  reporting  period 
from  each  year.  Also,  during  the  first 
two  years,  a  nimiber  of  States  modified 
their  grants  to  change  from  Quarterly  to 
Monthly  reporting.  Those  States  should 
continue  to  submit  Monthly  Reports 
during  the  fifth  year,  at  least  until  all 
previous  year  fluids  have  berai  spent 
Any  decisions  and  actions  required  in 
the  upcoming  program  pmod  should  be 
included  in  the  report. 

2.  Final  Report— A  Final  Report  that 
includes  a  summary  of  the  impact  of  the 
year-long  (CY  2004)  program.  It  should 
include  a  complete  description  of  the 
iimovative  projects  conducted, 
including  partners,  overall  program 
implementation,  evaluation 
methodology  and  findings  from  the 
program  evaluation,  if  any.  In  terms  of 
information  transfer,  it  is  impcntant  to 
know  what  worked  and  what  did  not 
work,  under  what  circumstances,  and 
what  can  be  done  to  avoid  potential 
problems  in  foture  projects.  The  grantee 
shall  submit  three  copies  of  the  Final 
Report  to  the  Regional  Office  within 
fifteen  months  following  grant  award. 

/plication  Review  Proceduras 

All  applications  will  be  reviewed  by 
an  Evaluation  Committee  to  ensure  that 
the  application  meets  all  of  the 
requirements  contained  in  this  notice, 
including  the  requirements  contained  in 
the  Application  Contents  and  (kant 
Criteria  section  of  the  Notice.  This 
evaluation  process  may  include 
submission  of  technical  or  program 
questions  bom  the  evaluation 
committee  to  the  applicants.  In 
addition,  the  Evaluation  Committee  Mrill 
determine  whether  the  activities  and 
identified  resoiuces  included  in  the 
proposals  have  potential  to  make  a 
significant  impact  on  safety  belt  use.  To 
the  extent  that  the  Evaluation 
Committee  determines  that  proposed 
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activities  will  not  have  substantial 
impact  potential,  such  activities  will  not 
be  recommended  for  funding. 

More  specifically,  the  Evaluation 
Committee's  review  will  assess:  (a)  The 
comprehensiveness,  intensity, 
feasibility,  and  potential  impact  of  the 
proposed  approach  (where  Option  A  or 
B  is  elected,  the  Committee  may  rely  on 
documentation  from  the  previous  year 
for  assessment);  (b)  the  extent  to  which 
adequate  funding  (from  a  variety  of 
sources)  has  been  identified  to  carry  out 
the  proposed  program  elements;  and  (c) 
the  extent  to  which  the  funds  requested 
in  the  grant  proposal  are  allocated  to  the 
required  program  elements  and  not  to 
activities  with  less  potential  for  impact. 
Activities  within  any  proposal  that  are 
determined  by  the  evduation  team  not 
to  have  significant  potential  for 


increasii  ,g  safety  belt  usage  in  the  State 
will  not  }e  approved  for  funding. 

It  is  anticipated  that  awards  will  be 
made  in  February  2004. 

Marilena  ^moni, 

Associatel^Administratorfor  Program 
Developn^ent  and  Delivery. 

Appendix  A— NHTSA  Regional  Offices 

Region  I  (CT.  MA.  ME.  NH.  RI,  VT),  Volpe 

National  Transportation  Systems  Center. 

55  Broadway,  Kendall  Square,  Code  903, 

Cambridge,  MA  02142 
Region  n  INJ.  NY,  PR),  222  Mamaroneck 

Avenui  Suite  204,  White  Plains,  NY  10605 
Region  Iir(DE.  DC.  MD.  PA.  VA,  WV).  10 

South  Howard  Street,  Suite  6700, 

Baltim(|re.  MD  21201 
Region  IV|  (AL.  FL,  GA.  KY.  MS,  NC.  SC.  TN). 

AtlantajFederal  Center  61  Forsyth  Street, 

SW.  Su  te  17T30,  Atlanta,  GA  30303 


Element 


I.Optfon  A  Checklist 

2.  Appendix  C  Certifications 


3.  AiMKIonal  High-Visibility  Enforce- 
ment Program  subsequent  to  May 
10-June  6  Mobilization  (Optional). 

4.  Appendix  D  Budget 

5.  Appendix  D  Budget 

6.  Appendix  D  Budget 


Chedc  If  indue  ed 


^pendix  B — Application  Checklist  for 
^plication  Option  B — ^Enhancement 


State: 


Element 

1.  May  Mobilization  Entiancenwnts 

2.  Option  8  Cheddist 

3.  Appendix  C  Certifications 


4.  AddMonai  High-VisibHity  Enforce- 
ment Program  suttsequent  to  May 
10-June  6  Mobilization  (Optional). 

5.  Appendix  D  Budget 

6.  Appendix  D  Budget 

7.  Appendix  D  Budget 

« 


Check  if  indu<  ed 


Appendix  B— Application  Checklist  for 
Application  Option  C— Complete 

State: 


Region  V  (IL,  IN,  MI,  MN,  OH,  WI),  19900 

GovemoTS  Drive,  Suite  201,  Olympia 

Fields,  IL  60461 
Region  VI  (AR.  LA,  NM,  OK,  TX),  819  Taylor 

Street,  Room  8A38,  Fort  Worth,  TX  76102- 

6177 
Region  Vn  (L\,  KS,  MO,  NE),  901  Locust 

Street.  Room  466,  Kansas  City,  MO  64106 
Region  VIII  (CO,  MT,  ND,  SD,  UT,  WY),  555 

Zang  Street,  Room  430,  Lakewood,  CO 

80228 
Region  DC  (AZ,  CA,  HI,  NV),  201  Mission 

Street,  Suite  2230,  San  Francisco,  CA 

94105 
Region  X  (AK,  ID,  OR,  WA),  3140  Jackson 

Federal  Building  915  Second  Avenue, 

Seattle,  WA  98174 

Appendix  B — ^Application  Checklist  for 
Applicaticm  Option  A — Replication 

State: 


Description 


Indude  a  checkmark  In  the  "check  if  induded"  ceiumn  for  every  item? 

Place  a  checkmai*  on  applteatton  Option  A?  Place  a  chectonark  on  ail  items 
appropriate,  (I)  through  (viii)?  Signature  from  Governor's  Highway  Safety 
Representative  for  certifk^tion  of  all  checked  items? 

Describe  a  credible  plan  for  canying  out  a  Subsequent  Stepped  Up  Enforce- 
ment program  supported  by  (at  least)  earned  media? 

Detail  all  cost  elements  and  the  total  proposed  cost,  foHowing  the  format  in 

ApperKlix  0? 
Indude  informatton  on  remaining  grant  funds  from  Section  157  Innovative, 

and  how  they  will  be  applied  to  the  FY  2004  program? 
Identify  the  share  of  the  total  proposed  cost  that  will-be  alkx:ated  to  the  May 

2004  Mobilization  and  each  of  its  major  sub-elements  (eamed  media,  paid 

media,  intensified  enforcement  and  safety  belt  ot>servational  surveys)? 


Description 


Describe  a  credible  plan  for  enhandng  the  State's  May  2003  Mobilizatkxi  ac- 
tivities in  May  2004? 

Indude  a  checkmark  in  "dieck  if  induded"  cokimn  for  every  item? 

Place  a  checkmark  on  applteation  option  B?  Place  a  checkmartc  on  all  items 
appropriate,  (i)  through  (viii)?  Signature  from  Governor's  Highway  Safety 
Representative  for  certifKation  of  all  ctiecked  items? 

Describe  a  credible  plan  for  carrying  out  a  Subsequent  Stepped  Up  Enforce- 
ment program  supported  by  (at  least)  eamed  media? 

Detail  all  cost  elements  and  the  total  proposed  cost,  fblk>wing  the  fbnnat  in 

Appendix  D? 
Indude  informatton  on  remaining  grant  funds  from  Sectton  157  Innovative, 

and  how  they  will  be  applied  to  the  FY  2004  program? 
Identify  the  share  of  the  total  proposed  cost  that  will  be  alkx^ted  to  the  May 

2004  Mobilizatkm  and  each  of  its  major  sub-elements  (eamed  media,  paid 

media,  intensified  enforcement  and  safety  belt  observatk>nal  surveys)? 
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Element 


1a.  Introduction  

1b.  Introduction  

1c.  Introduction  

2.  Option  C  Checklist 

3.  Appendix  C  Certifications  

4.  May  Mobilization  Program  Plan 

5.  Additional  High-Visibility  Enforce- 
ment program  sut)sequent  to  the 
May  10-June  6  Mobilization  (Op- 
tional). 

6.  Appendix  D  Budget 

7.  Appendix  D  Budget 

8.  Appendix  D  Budget 


Ctteck  if  irxAJded 


Dosciiplion 


Describe  the  Stale's  geographic  and  demographic  population  distrttiulion  and 
other  unique  characteristics  relevant  to  State's  plan? 

Describe  the  State's  current  use  rate  and  recent  trends,  and  dncuss  factors 
contributing  to  recent  progress  or  lack  of  progress? 

Specify  a  raalislic  goal  for  increasing  safety  belt  use  in  20D4? 

Include  a  checkmark  in  »ie  "check  if  included"  column  for  every  item? 

Place  a  checkmark  on  appicatwn  option  0?  Place  a  checkmartc  on  al  items 
appropriate,  (i)  through  (vii)  Signature  from  Governor's  Highway  SafMy 
Representative  for  certificalton  of  al  checked  items? 

Describe  a  credUe  plan  for  carrying  out  the  May  10-June  6  Mobilization,  in- 
ckxfng  enforcement,  earned  and  paM  made  and  ot>servalk)nal  surveys? 

Describe  a  credibte  plan  tor  carrying  out  a  Subsequent  Stepped  Up  Enforce- 
ment program  supported  by  (at  least)  earned  media? 


Detail  all  cost  elements  and  the  total  proposed  cost,  foltowing  the  fonnat  in 

Appendix  D? 
Include  informatfon  on  remaining  grant  funds  from  Sedfon  157  Innovative, 

and  how  they  win  be  applied  to  the  FY  2004  program? 
Wentify  the  share  of  the  total  proposed  cost  that  win  be  aitocated  to  the  May 

2004  Mobillzatkm  and  each  of  ite  major  sub-elenrwnts  (earned  medra,  pakl 

media,  intensified  enforcement  and  safety  belt  ot)sen«tk>nal  surveys)? 


Appendix  C— Ceitifications 

The  State  must  select  only  one  Option: 
Please  place  a  check  mark  in  the  blank  space 
next  to  the  selected  option. 

Option  (A) State  is  submitting  a 

Replication  AppUcation  and  plans  to 
replicate  its  May,  2003  Mobilization  in  May, 
2004. 

Only  the  States  of  Alaska,  Arizona, 
California,  Colorado,  Delaware,  District  of 
Columbia,  Georgia,  Hawaii,  Iowa,  Idaho, 
Illinois,  Indiana,  Kentucky,  Louisiana, 
Massachusetts,  Marylsmd,  Michigan, 
Minnesota,  Missoiui,  North  Carolina, 
Nebraska,  New  Jersey,  Nevada,  New  York, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Tennessee, 
Texas,  Utah,  Virginia,  Washington  and  West 
Virginia  may  choose  this  option,  as  their 
May,  2003  Mobilizations  converted  at  least 
one  percent  of  the  2002  non-belt  users  into 
users. 

Option  (B) State  is  submitting  an 

Enhancement  Application  and  will  include  a 
description  of  its  plans  to  modify  or  enhance 
the  May,  2004  Mobilization,  over  its 
approach  to  the  May,  2003  Mobilization. 

Any  State  listed  in  item  (A)  above  may 
choose  Option  (B).  Also,  the  States  of 
Alabama,  Arkansas,  Connecticut,  Florida, 
Mississippi,  North  Dakota,  New  Hampshire, 
Puerto  Rico  and  Vermont  may  choose  Option 
(B). 

Option  (C) State  is  submitting  a 

Complete  Application  in  FY  2004. 

Any  State  may  elect  to  submit  a  complete 
application.  The  States  of  Kansas,  Maine, 
Montana,  New  Mexico,  South  Dakota, 
Wisconsin  and  Wyoming  must  submit 


complete  applications  because  those  States 
did  not  receive  a  Section  157  Innovative 
grant  in  FY  2003. 

The  State  must  certify  to  the  following 
items  (i)  through  (v),  and  (vii)  and  (viii).  The 
State  may  certify  to  item  (vi).  Please  place  a 
check  mark  in  the  space  next  to  each  selected 
item. 

(i) The  State  will  use  the  funds 

awarded  under  this  grant  program 
exclusively  to  implement  a  statewide  safety 
belt  program  in  accordance  with  the 
requirementa  of  Section  157(b)  of  Pub.  L. 
105-178  (TEA-21),  as  extended  by  the 
Surface  Transportation  Extension  Act  of 
2003.  Pub.  L.  108-88. 

(11) The  State  will  administer  the 

funds  in  accordance  with  49  CFR  part  18  and 
OMB  Circular  A-87. 

(ill)  The  State  will  conduct  a  statewide 
MoblUzation  of  high-visibility  enforcement  of 
its  safety  belt  law  from  Monday,  May  10 
through  Sunday,  June  6,  2004.  The 
Mobilization  will  include  earned  media 
(press  events,  news  conferences,  etc.) 
spanning  the  entire  4-week  period;  a  paid 
media  campaign,  from  Monday,  May  17 
through  Sunday,  May  30,  featuring  broadcast 
.  advertlsementa  delivering  the  Click  It  or 
Ticket  message,  or  other  equally  clear 
enforcement  focused  message  that  NHTSA 
explicitly  approves;  intensified  enforcement 
activities  (e.g.,  safety  belt  checkpoints, 
enforcement  zones,  saturation  patrols) 
spanning  the  period  from  Monday,  May  24 
through  Sunday,  Jime  6,  and  Involving  the 
participation  of  local  law  enforcement 
agencies  serving  at  least  85  percent  of  the 
State's  population. 


(iv). 


The  State  will  conduct  pre-  and 


post-mobilization  observational  surveys  of 
safety  belt  use.  The  post-mobilization 
observational  survey  will  be  a  full  statewide 
survey  conforming  to  the  Uniform  Criteria, 
for  which  data  collection  will  begin  on  or 
shortly  after  Monday,  June  7  and  will 
conclude  no  later  than  July  11,  2004.  The 
pre-mobUization  observational  survey  will  be 
either  a  full  statewide  survey  or  a  sub-sample 
survey  derived  from  the  full  survey  design; 
date  collection  for  the  pre-observational 
survey  will  begin  no  earlier  than  Thursday, 
April  1,  and  conclude  no  later  than  Sunday, 
May  9. 

(v) Tlie  State  will  provide  pre-  and 

post-mobilization  observational  survey  data 
on  safety  belt  use  for  the  May,  2004 
Mobilization  within  one  month  follo«ving  the 
collection  of  the  data. 

(vi) (Optional)  The  State  will 

conduct  an  additional  program  of  high- 
visibility  enforcement  of  its  safety  belt  law  at 
one  or  more  time  periods  during  FY  2004, 
subsequent  to  the  May  10 — June  6 
mobilization. 

(vii) The  State  will  provide  to  the 

NHTSA  Regional  Administrator,  no  later 
than  15  months  after  the  grant  award,  a 
report  of  activities  carried  out  with  grant 
funds  and  accompUshments  to  date. 

(vili) The  State  will  comply  with  all 

applicable  laws  and  regulations,  financia) 
and  programmatic  requirements. 

Governor's  Highway  Safety  Representative 

Date 

BRXMG  CODE  4»10-S>-I> 
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STATE  JUSTICE  INSTTTUTE 

Grant  Guideline 

AOEfiCY:  State  Justice  Institute. 
ACTION:  Final  grant  guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  2004  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

EFFECTIVE  DATE:  December  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin,  Executive  Director,  or 
Kathy  Schwartz,  Deputy  Director,  State 
Justice  Institute,  1650  King  St.  (Suite 
600),  Alexandria.  VA  22314.  (703)  684- 
6100. 

SUPPUEMBITARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  et  seq^,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and4ocal  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the  quality  of 
justice  in  the  State  courts  of  the  United 
States. 

This  Guideline  is  being  published  at 
a  time  when  the  Institute  is  operating  on 
a  Continuing  Resolution  (CR).  The 
Guideline  is  contingent  on  further 
action  by  Congress  to  either  extend  the 
CR  or  enact  an  appropriations  bill 
funding  the  Institute  in  FY  2004  at  no 
less  than  the  level  approved  by  the 
House  of  Representatives  ($3  million). 

Types  (rf' Grants  Available  and  Funding 
Schedules 

SJI  will  offer  five  types  of  grants  in  FY 
2004:  Project  Grants,  Technical 
Assistance  (TA)  Grants,  Judicial  Branch 
Education  Technical  Assistance  (JBE 
TA)  Grants,  Continuation  Grants,  and 
Scholarships. 

Project  Grants.  Project  Grants  are 
awarded  to  support  innovative 
education,  research,  demonstration,  and 
technical  assistance  projects  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  As  provided  in 
section  V.C.  of  the  Guideline,  Project 
Grants  may  ordinarily  not  exceed 
$150,000  a  year;  however,  grants  in 
excess  of  $100,000  are  likely  to  be  rare, 
and  awarded  only  to  support  projects 
likely  to  have  a  significant  national 
impact. 

SJI  also  awards  "think  piece"  Project 
Grants  to  support  the  development  of 
essays  of  publishable  quality  that 
explore  emerging  issues  that  could 
result  in  significant  changes  in  court 
processes  or  judicial  administration. 
"Think  pieces"  are  limited  to  no  more 
than  $10,000.  See  section  II.B. 


Speck  I  Interest  Categories.  Project 
Grants,  i  icluding  "think  piece"  grants, 
will  be  a  ivarded  only  for  projects  that 
fall  with  n  one  of  the  Guideline's  five 
Special  i  aterest  categories:  Access  to  the 
Courts.  Application  of  Technology  in 
the  Courts,  Children  and  Families  in 
Court,  Jinicial  Branch  Education,  and 
the  Relai  ionship  Between  State  and 
F'ederaK  k>urts.  The  Judicial  Branch 
Education  category  now  includes 
specific  topics  of  interest  pertaining  to 
rape,  sex  ual  assault,  and  other  sexual 
violence  as  a  result  of  an  Interagency 
Agreeme  at  with  the  Department  of 
Justice's  Dffice  on  Violence  Against 
Women.  See  section  II.A.4. 

The  d(  adline  for  submitting^a  Project 
Grant  ap  }lication  is  February  13,  2004. 
The  Boai  d  of  Directors  will  meet  in 
early  Ma  y  2004  to  approve  grant  awards. 
See  section  VI.A.  for  Project  Grant 
applicatipn  procedures. 
-  Techn  caf  Assistance  Grants.  Section 
n.C.  rese  rves  up  to  $300,000  for 
Technia  1  Assistance  Grants.  Under  this 
program  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  o  itside  experts  to  provide 
technica  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdict  on^s  problems. 

Letten  of  application  for  a  Technical 
Assistan  :e  Grant  may  be  submitted  at 
any  time .  Applicants  submitting  letters 
by  Janua  y  9,  2004  will  be  notified  by 
April  2, :  !004;  those  submitting  letters 
between  January  10  and  February  27, 
2004  wil  be  notified  by  June  11,  2004; 
those  submitting  letters  between 
February  28  and  June  4,  2004  will  be 
notified  by  August  27,  2004;  and  those 
submitting  letters  between  June  5  and 
Septemfa  sr  24,  2004  will  be  notified  of 
the  Boar  I's  decision  by  December  10, 
2004.  Sefe  section  VI.D.  for  Technical 
Assistan  :e  Grant  application 
procedui  es. 

JudicU  \1  Branch  Education  Techniccd 
Assistan  :e  Grants.  Section  n.A.4.b.  of 
the  Guideline  allocates  up  to  $150,000 
for  grants  imder  the  JBE  TA  grant 
programlthis  year.  Grants  of  up  to 
$20,000  6re  available  to:  (1)  enable  a 
State  or  ^ocal  court  to  adapt  and  deliver 
an  eduction  program  that  was 
previoudy  developed  and  evaluated 
under  an  SJI  project  grant  [i.e., 
curriculem  adaptation);  and/or  (2) 
support  Expert  consultation  in  planning, 
develop^g,  and  administering  State 
judicial  branch  education  programs. 

The  slices  available  tm-ough  the 
expanded  program  could  include 
consultemt  assistance  in  maintaining 
judicial  branch  education  programming 
during  t  le  current  budget  crisis,  or 
developi  aent  of  improved  methods  for 
evaluati  Lg  judicial  branch  education 


programs.  Lettms  requesting  JBE  TA 
Grants  may  be  submitted  at  any  time. 
The  grant  cycles  for  JBE  TA  (kants  are 
the  same  as  the  grant  cycles  for  TA 
Grants: 

Applicants  submitting  letters  by 
January  9,  2004  will  be  notified  by  April 
2.  2004;  those  submitting  letters 
between  January  10  and  February  27. 
2004  will  be  notified  by  June  11,  2004; 
those  submitting  letters  between 
February  28  and  June  4,  2004  will  be 
notified  by  August  27,  2004;  and  those 
submitting  letters  between  Jime  5  and 
September  24,  2004  will  be  notified  of 
the  Board's  decision  by  December  10, 
2004.  See  section  VI.E.  for  JBE  TA  Grant 
application  procedures. 

Scholarsmps.  Section  II.A.4.C.  of  the 
Guideline  allocates  up  to  $200,000  of 
FY  2004  funds  for  scholarships  to 
enable  judges  and  court  managers  to 
attend  out-of-State  education  and 
training  programs.  A  scholarship  of  up 
to  $1,500  may  be  awarded  to  pay  for  a 
recipient's  travel  and  tuition  costs  and, 
new  this  year,  reasonable  lodging  costs. 

Scholarships  for  eligible  applicants 
are  approved-largely  on  a  "first  come, 
first  served"  basis,  although  the  Institute 
may  approve  or  disapprove  scholarship 
requests  in  order  to  adiieve  appropriate 
balances  on  the  basis  of  geography, 
program  provider,  and  type  of  court  or 
applicant  (e.g.,  trial  judge,  appellate 
judge,  trial  court  administrator). 
Scholai'ships  will  be  approved  only  for 
programs  that  either  (1)  address  topics- 
included  in  the  guideline's  Specid 
Interest  categories  (section  n.A.);  (2) 
enhance  the  skills  of  judges  and  court 
managers;  or  (3)  are  part  of  a  graduate 
degree  program  for  judges  or  court 
personnel. 

Applicants  interested  in  obtaining  a 
scholarship  for  a  program  beginning 
between  April  1  and  June  30,  2004  must 
submit  their  applications  and 
docujnents  between  January  5  and 
March  1.  2004.  For  programs  beginning 
between  July  1  and  September  30,  2004, 
the  applications  and  documents  must  be 
submitted  between  April  5  and  May  31, 
2004.  For  programs  beginning  between 
October  1  and  December  31,  2004,  the 
applications  and  dociunents  must  be 
submitted  between  July  6  and  August 
30,  2004.  For  programs  beginning 
between  January  1  and  March  31,  2005. 
the  applications  and  documents  must  be 
submitted  between  October  4  and 
November  29,  2004.  See  section  VI.F.  for 
Scholarship  application  procedures. 

Continuation  Grants.  Continuation 
Grants  [See  sections  in.D.,  V.B.2..  and 
VI.C.)  are  intended  to  enhance  the 
specific  program  or  service  begun   ' 
dxuing  the  initial  project  grant  period. 
The  Guideline  establishes  a  firm  limit 


for  Continuation  Grants  of  20%  of  the 
total  amount  projected  to  be  available 
for  all  Project  Grants  in  FY  2004. 
Grantees  should  accordingly  be  aware 
that  the  award  of  a  grant  to  support  a 
project  does  not  constitute  a 
commitment  to  provide  continuation 
funding.  No  grant  awarded  in  FY  2004 
will  be  continued  for  more  than  five 
years. 

An  applicant  for  a  Continuation  Grant 
must  submit  a  letter  notifying  the 
Institute  of  its  intent  to  seek  such 
funding  no  later  than  120  days  hefore 
the  end  of  the  current  grant  period.  The 
Institute  will  then  not^  the  appUcant 
of  the  deadline  for  its  Continuation 
Grant  application. 

Matching  Requirements 

With  the  exception  of  JBE  TA 
grantees,  grantees  that  can  demonstrate 
a  financial  hardship,  and  Scholarship 
recipients,  all  grantees  must  provide 
match,  including  cash  match,  for  any 
Institute  grant.  TTie  matching 
requirements  are  siunmarized  below: 

State  and  local  units  of  government. 
The  Guideline  requires  these  grantees  to 
provide  matching  support  equal  to  50% 
of  a  new  SJI-funded  project.  For 
example,  if  a  State  court  system  receives 
•  a  $100,000  grant  from  the  Institute,  it 
must  provide  a  $50,000  match.  A  State 
or  local  unit  of  government  must 
provide  at  least  20%  of  the  required 
match  for  a  new  grant  ($10,000  in  the 
example)  in  the  form  of  cash  rather  than 
in-kind  support  [e.g.,  the  value  of  staff 
time  contributed  to  the  project). 

All  other  grantees.  All  other  grantees 
must  contribute  a  match  of  25%  to  a 
new  SJI-funded  project.  For  example,  if 
a  non-profit  organization  receives  a 
$100,000  grant  from  SJI,  it  must  provide 
a  $25,000  match.  A  non-profit  must 
provide  at  least  10%  of  the  required 
match  for  a  new  grant  ($2,500  in  the 
example)  in  the  form  of  cash. 

The  amount  and  nature  of  imrequired 
match  contributed  by  applicants  will 
continue  to  be  factors  the  Board  of 
Directors  considers  in  making  grant 
decisions.  Applicants  may  request  a 
waiver  of  the  match  requirement,  the 
cash  match  reqtiirement,  or  both.  See 
section  VIII.A.8.C. 

Continuation  Grants.  Under  section 
VIII.A.8.,  all  grantees  are  required  to 
assiune  a  greater  share  of  project 
support  over  time.  State  and  local  units 
of  government  are  required  to  provide 
match  equaling  at  least  50%  of  the 
amoimt  provided  by  SJI  in  the  first  year 
of  the  project,  60%  in  the  second  year, 
75%  in  the  third  year,  90%  in  the  foiuth 
year,  and  100%  in  the  fifth  year.  For 
example,  if  SJI  awards  a  State  court 
$100,000  for  the  first  year  of  a  grant,  the 
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court  would  be  required  to  provide 
$50,000  in  match.  If  the  second-year 
grant  is  also  $100,000,  the  court  would 
be  required  to  provide  $60,000  in 
match.  A  court  that  wished  to  limit  its 
second-year  contribution  to  $50,000 
could  ask  SJI  for  a  reduced  amoimt,  i.e., 
$83,333.  in  order  to  meet  the  60% 
requirement. 

All  other  grantees  must  provide  match 
equaling  at  least  25%  of  the  amount 
provided  by  SJI  in  the  first  year  of  the 
project,  30%  in  the  second  year.  37.5% 
in  the  third  year,  45%  in  the  fourth  year, 
and  50%  in  the  fifth  year.  For  exaiAple, 
if  SJI  awards  a  non-profit  organization 
$100,000  for  the  first  year  of  a  grant,  the 
organization  would  be  required  to 
provide  $25,000  in  match.  If  the  second 
year  grant  is  also  $100,000,  the  court 
would  be  required  to  provide  $30,000  in 
match.  An  organization  that  wished  to 
limit  its  second-year  contribution  to 
$25,000  could  ask  SJI  for  a  reduced 
amount,  i.e.,  $83,333,  in  order  to  meet 
the  30%  requirement. 

Absent  extraordinary  circumstances, 
no  SJI  grant  awarded  in  FY  2004  will 
continue  for  more  than  five  years. 

Solutioiis  Project 

In  FY  2003,  the  kistitute  allocated 
approximately  $800,000  to  support  the 
Solutions  Project,  a  process  that  will 
draw  on  State  and  local  court  initiatives 
to  identify  and  exchange  promising 
solutions  to  the  most  critical  problems 
facing  the  courts,  and  define  a  national 
agenda  to  improve  the  quality  of  justice 
in  State  courts  nationwide. 

Nearly  $400,000  of  the  allocation  was 
awarded  in  amoimts  up  to  $20,000  to  20 
States.  A  list  of  the  States  receiving 
those  grants  and  a  description  of  their 
projects  may  be  found  on  the  Institute's 
Web  site  (http://www.statejustice.orgi. 
At  its  meeting  in  November,  the  Board 
approved  the  remaining  $400,000  of  FY 
2003  money  (as  well  as  a  conditional 
grant  of  $400,000  firom  FY  2004  money) 
for  a  National  Solutions  Project  that  will 
be  carried  out  imder  a  cooperative 
agreement  among  SJI,  the  National 
Center  for  State  Courts  (NCSC).  and  the 
Center  for  Effective  Public  Policy 
(CEPP). 

The  National  Project  wiy  include  five 
phases: 

(1)  Definition  of  key  problem  areas. 
Project  staff  will  identify  five-priority 
areas  of  fociis  by  reviewing  the 
professional  literature,  drawing  on  the 
20  States'  experiences  with  their 
Solutions  Project  grants,  surveying  the 
members  of  the  Conference  of  State 
Court  Administrators  (COSCA), 
convening  a  focus  group  of  COSCA 
members,  and  consulting  with  the 
project  advisory  committee. 


(2)  Identification  and  synthesis  of 
information  on  solutions.  Staff  will 
identify  and  catalog  existing 
information  on  solutions  to  the  five 
problem  areas  selected,  then  seek 
additional  solutions  from  COSCA 
members,  NCSC's  Knowledge  and 
Information  Service,  JERTTT.  and  other 
court  support  organizations.  This 
information  will  be  supplemented  by 
the  experiences  of  the  Project's 
technical  assistance  sites  and 
"community  of  practice"  members  (see 
3-5  below).  Staff  will  create  and 
maintain  a  ciirrent  catalog  of  solutions 
and  resoiuces,  and  prepare  practice 
briefs  for  each  of  the  five  focus  topics. 

(3)  Technical  assistance  (TA)  to. 
implement  solutions.  The  Project  will 
provide  on-site  TA  to  help  implement 
solutions  in  an  anticipated  40  courts  or 
coiul  systems.  The  application  process 
for  obtaining  TA  will  be  annoimced 
shortly. 

(4)  Intensive  technical  assistance  to 
partner  courts.  Five  partner  courts  will 
be  selected  for  intensive  TA  to  be 
provided  by  CEPP.  Intensive  TA  will 
require  the  host  court  to  enter  into  a 
partnership  with  CEPP  by  committing 
significant  leadership  resources  and 
staff  time  to  the  effort.  Intensive  TA  will 
include  a  quarterly  on-site  visit  over  the 
course  of  a  year,  expert  consultant 
services  in  the  focus  area,  assistance  in 
forming  a  "court  working  team"  to  lead 
the  implementation  effort,  a  full-day 
retreat  for  the  team,  team  members' 
attendance  at  a  national  workshop  for 
the  intensive  sites,  and  membership  in 

a  national  "community  of  pfactice" 
including  web  conferences  and  other 
on-line  services. 

(5)  Information  dissemination.  NCSG 
will  establish  a  Solutions  web  page  on 
its  Internet  site  that  will  be  accessible 
through  other  court-related  Web  sites, 
host  the  national  communities  of 
practice,  and  periodically  update  the 
national  court  commimity  about  Project 
developments.  The  commimities  of 
practice  Mrill  enable  court  practitioners 
working  in  a  specific  area  to  share  their 
exfieriences  and  knowledge  with  each 
other. 

Response  to  Comments 

Of  the  11  comments  received,  8 
addressed  the  Proposed  Guideline's 
intent  to  reduce  the  allocations  reserved 
for  the  Institute's  3  small  grant 
programs:  TA  Grants,  JBE  TA  Grants, 
and  Scholarships.  On  the  basis  of  the 
comments,  the  Final  Guideline  restores 
the  allocations  for  the  TA  Grant  program 
and  Scholarships  to  their  prior  levels 
($300,000  and  $200,000,  respectively). 
In  response  to  a  comment,  the  Board  of 
Directors  also  approved  expanding  the 
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use  of  SJI  Scholarship  funds  to  include 
reasonable  lodging  costs.  See  section 
VI.F. 

In  addition,  the  Final  Guideline 
adopts  the  proposed  policy  to  exempt 
recipients  of  JBE  TA  Grants  from  the 
requirement  to  provide  cash  match. 

Recominendations  to  Grantwrriters 

Recommendations  to  Grantwriters 
may  be  fbund^in  Appendix  A. 

Ine  following  Grant  Guideline  is 
adopted  by  the  State  Justice  Institute  for 
FY  2004: 

Tabk  of  Contenta 

I.  The  Mission  of  the  State  Justice  Institute 
n.  Scope  of  the  Program 
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IV.  Eligibility  for  Award 

V.  Types  of  Pro)ects  and  Grants;  Size  of 

Awards 

VI.  Applications 

Vn.  Application  Review  Procedures 
Vm.  Comphance  Requirements 
K.  Financial  Requirements 
X.  Grant  Adjustments 
Appendix  A — Recommendations  to  Grant 

Writers 
Appendix  B — ^Answers  to  Grantees' 

Frequently  Asked  Questions 
Appendix  C— S)l  Libraries:  Designated 

Sites  and  Contacts 
Appendix  D — Illustrative  List  of  Technical 

Assistance  Grants 
Appendix  E-<-Ulustrative  List  of  Model 

Curricula 
Appendix  F — State  Justice  Institute 

Application  (Forms  A,  B,  C,  Cl,  D,  and 

Disclosure  of  Lobbying  Activities) 
Appendix  G — ^Line-Item  Budget  Form 

(Form  E) 
Appendix  H — Scholarship  Application 

Forms  (Fonns  St  and  S2) 

L  The  Mission  of  the  State  Justice 
Institate 

The  Institute  was  established  by  Pub. 
L.  98-620  to  improve  the  administration 
'  of  justice  in  the  State  courts  of  the 
Xlnited  States.  Incorporated  in  the  State 
of  Virginia  as  a  private,  nonprofit 
corporation,  the  Institute  is  chained,  by 
statute,  with  the  responsibility  to: 

•  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  £air  and 
effective  system  of  justice; 

•  Foster  coordination  and 
cooperation  with  the  Fedwal  judiciary; 

•  Promote  recognition  of  the 
importance  gf  the  separatfon  of  powers 
doctriae  to  an  independent  judiciary; 
and 

•  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  imiversities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 


organizai  ions  which  support  and  are 
supportep  by  State  courts,  national 
judicial  education  organizations,  and 
other  orgtoizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  coiirts. 


The 
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tute  is  supervised  by  an  11- 
ioard  of  Directors  appointed  by 
ent,  with  the  consent  of  the 
e  Board  is  statutorily 
of  six  judges,  a  State  coiul 
tor,  and  four  members  of  the 
more  than  two  of  whom  can 
ame  political  party. 

1  the  award  of  grants, 

and  cooperative  agreements, 

te  is  authorized  to  perform  the 

activities: 


A.  Supfeort  research,  demonstrations, 
special  projects,  technical  assistance, 
and  traii^g  to  improve  the 
administi-ation  of  justice  in  the  State 
courts; 

B.  Proi  ide  for  the  preparation, 
publicatj  an,  and  dissemination  of 
informal  on  regarding  State  judicial 
systems; 

C.  Part  cipate  in  joint  projects  with 
Federal  i  gencies  and  other  private 
grantors; 

D.  Eva  uate  or  provide  for  the 
evaluatic  n  of  programs  and  projects 
funded  fa  y  the  Institute  to  determine 
their  imf  act  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extei  t  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  Education; 

F.  Enceurage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordina  tion  of  criminal,  civil,  and 
juvenile  ustice  programs  and  services; 
and 
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As  set 


sponsible  for  the  certification 
programs  that  are  intended 
improve  State  judicial 


of  the  Program 


:  forth  m  Section  1.,  the  Institute 
is  authoi  ized  m  fund  projects 
addressi  ig  a  broad  range  of  program 
areas.  H<  iwever,  during  FY  2004,  the 
Institute  iwill  consider  applications  for 
funding  support  that  address  only  the 
topics  iiEluded  in  the  following  five 
program  {categories  designated  by  the 
Board  as|  being  of  special  interest.  Funds 


will  not 
ordinary 
systems 
areas. 


}e  made  available  for  the 

routine  operation  of  court 

}r  programs  in  any  of  these 


A.  Special  Interest  Program  Categories 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jiirisdictions.  The  Institute  is 
especially  interested  in  funding  projects 
that: 

•  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  procedures  and  techniques; 

•  Address  tispects  of  the  State  judicial 
systems  that  are  in  special  need  of 
serious  attention; 

•  Have  iLational  significance  by 
developing  products,  services,  and 
techniques  that  may  be  used  in  other 
States;  and 

•  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems,  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jtuisdictions. 

A  project  will  be  identified  as  a 
Special  Interest  project  if  it  meets  the 
four  criteria  set  forth  above  and  it  falls 
within  the  scope  of  the  Special  Interest 
program  categories  designated  below. 

The  Board  has  designated  the  areas 
set  forth  belovv  as  Special  Interest 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories.  For  a  complete 
list  of  projects  supported  in  previous 
years  in  each  of  these  categories,  please 
visit  the  Institute's  Internet  homepage  at 
http://www.statejustice.org/  and  click 
on  Grants  by  Category. 

1.  Access  to  the  Courts 

This  category  includes  demonstration, 
evaluation,  research,  and  education 
projects  designed  to  improve  the 
responsiveness  of  courts  to  public 
concerns  regarding  the  fairness, 
accessibility,  timeliness,  and 
comprehensibility  of  the  coiut  process. 

The  Institute  is  particularly  interested 
in  supporting  iimovative-projects  that: 

•  Test  and  evaltiate  approaches 
permitting  self-represented  litigants  to   ~ 
file  pleadings,  responses,  and  other 
forms  electronically; 

•  Test  and  evaluate  new  approaches 
to  enhance  public  access  to  the  courts, 
including  demonstrations  of  innovative 
collaborative  efforts  between  courts  and 
community  institutions  {e.g.,  bar 
associations,  legal  service  agencies, 
schools,  and  public  libraries)  to  enhance 
access  to  the  courts  by  people  without 
lawyers  (in  this  regard,  however. 
Institute  funds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases);  and 


•  Develop  and  test  a  range  of 
strategies,  methodologies,  guidelines, 
and  outcome  measures  to  evaluate  the 
effectiveness  of  programs  established  to 
assist  people  without  lawyers. 

2.  Application  of  Technology  in  the 
Courts 

This  category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels.  The  Institute  seeks  to 
support  local  experiments  with 
promising  but  untested  applications  of 
technology  in  the  courts  that  include  an 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload,  and  a  trainii^ 
component  to  assiue  that  staff  is 
appropriately  educated  about  the 
purpose  and  use  of  the  new  technology. 
In  this  context,  "imtested"  includes 
novel  applications  of  technology 
developed  for  the  private  sector  that 
have  not  previously  been  applied  in  the 
courts. 

The  Institute  is  particularly  interested 
in  supporting  efforts  to  test  and  evaluate 
technologies  that  would: 

•  Test  and  evaluate  approaches 
permitting  self-represented  litigants  to 
file  pleadjpgs,  responses,  and  other 
forms  electronically; 

•  Demonstrate  and  evaluate  the 
delivery  of  technology  to  rural  courts 
through  an  Internet-based  "application 
service  provider"  approach; 

•  Evaluate  approaches  for 
electronically  filing  pleadings,  briefs, 
and  other  documents;  approaches  to 
integrate  electronic  filing  and  electronic 
document  management;  and  the  impact 
of  electronic  court  record  systems  on 
case  management  and  court  procedures; 

•  Test  and  evaluate  the  use  of 
Geographic  Information  System  (GIS) 
software  as  a  means  of  examining  and 
improving  courts'  outreach  to  particular 
segments  of  the  commimities  they  serve; 

•  Demonstrate  and  evaluate  the  use  of 
expert  system  technology  to  assist 
judicial  decision-making;  and 

•  Evaluate  innovative  applications  of 
technology  designed  to  ensure  the  safety 
of  all  who  use  and  work  in  the  courts. 

3.  Children  and  Families  in  Court 

This  category  includes  education, 
demonstration,  evaluation,  technical 
assistance,  and  research  projects  to 
identify  and  inform  judges  of 
innovative,  effective  approaches  for 
handling  cases  involving  children  and 
families.  The  Institute  is  particularly 
interested  in  projects  that  would: 

•  Test  and  evsuuate  different 
approaches  to  managing  and 


Faderal  Register /Vol.  68.  No.  230 /Monday.  December  1.  2003 /Notices 


67271 


adjudicating  domestic  violence  cases, 
including  domestic  violence  courts; 
integrated  case  management  information 
systems;  collaborations  among  courts, 
law  enforcement  agencies,  social  service 
agencies,  women's  shelters,  victims 
support  and  advocacy  organizations, 
and  others;  and  other  iimovative 
practices  intended  to  improve  the 
courts'*  response  to  domestic  violence. 

•  Demonstrate  and  evaluate 
innovative  approaches  to  manage  and 
coordinate  cases  and  proceedings 
involving  multiple  members  of  the  same 
family; 

•  Demonstrate  and  evaluate  the 
effectiveness  of  a  "one  social  worker/ 
one  family"  of  judge-social  worker  team 
approach  to  handling  child  abuse  and 
neglect  cases; 

•  Develop  and  test  innovative 
protocols,  procediues,  educational 
programs,  and  other  measiues  to 
address  the  service  needs  of  children 
exposed  to  family  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation,  or  other  orders; 

•  Educate  judges  about  how  to 
interpret  and  evaluate  evidence 
presented  by  psychologists, 
psychiatrists,  and  other  professionals 
appearing  in  child  custody  and 
visitation  cases  involving  domestic 
violence  between  the  parents; 

•  Develop  and  test  the 
implementation  of  a  differentiated  case 
management  system  for  handling  child 
custody  disputes; 

•  Develop  and  evaluate  educational 
programs  addressing  a  collaborative 
community  approach  to  reducing  and 
preventing  domestic  violence  for  a 
multidisciplinary  audience  that 
includes  judges,  prosecutors,  defense 
attorneys,  victim  advocates,  doctors, 
and  social  services  providers; 

•  Evaluate  the  impact  of  court 
policies  and  procediu^s  and 
collaborative  community  approaches 
designed  to  ensure  that  juvenile  sex 
offenders  have  access  to  an  appropriate 
array  of  services;  and 

•  Create  and  test  educational 
programs,  guidelines,  and  monitoring 
systems  to  assure  that  the  juvenile 
justice  system  meets  the  needs  of  girls 
and  children  of  color. 

Institute  funds  may  not  be  used  to 
provide  operational  support  to  programs 
offering  direct  services  or  compensation 
to  victims  of  crimes.  (Applicants 
interested  in  obtaining  such  operational 
support  should  contact  the  Office  for 
Victims  of  Crime  lOVC],  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  or  the  agency  in  their  State  that 
awards  OVC  fimds  to  State  and  local 


victim  assistance  and  compensation 
programs.} 

4.  Judicial  Branch  Education 

The  institute  is  interested  in 
supporting  projects  that  will  continue  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels.  This 
category  is  divided  into  three 
subsections:  (a)  Innovative  Educational 
Programs;  (b)  Judicial  Branch  Education 
Technical  Assistance  Projects;  and  (c)    - 
Scholarships. 

a.  Innovative  Educational  Prog^uns. 
This  category  includes  support  for  the 
development  and  pilot-testing  of 
innovative,  high-quality  educational 
programs  for  trial  and  appellate  judges 
or  court  personnel  that  address  key 
issues  of  concern  to  the  nation's  courts, 
or  help  local  coiuts  or  State  court 
systems  develop  or  enhance  their 
capacity  to  deliver  quality  continuing 
education. 

Programs  may  be  designed  for 
presentation  at  the  local,  State,  regional, 
or  national  level.  Ordinarily,  court 
education  programs  should  be  based  on 
an  assessment  of  the  needs  of  the  target 
audience;  include  clearly  stated  learning 
objectives  that  delineate  the  new 
knowledge  or  skills  participants  will 
acquire  (as  opposed  to  a  description  of 
what  will  be  taujght);  incorporate  adult 
education  principles  and  multiple 
teaching/learning  methods;  and  result  in 
the  development  of  a  curriculum  as 
defined  in  section  in.E. 

The  Institute  is  particularly  interested 
in  supporting  the  development  of 
programs  that: 

•  Educate  judges  and  court  personnel 
about  how  to  design  and  sustain 
problem-solving  courts; 

•  Educate  State  court  judges,  law 
clerks,  and  staff  counsel  about  capital 
case  law,  DNA  evidence,  and  other  legal 
and  scientific  issues  related  to  the  trial 
and  appeal  of  capital  cases; 

•  Educate  State  court  judges  and 
court  personnel  about  special  problems 
related  to  the  adjudication  of  capital 
cases,  including  jiiry  voir  dire,  jury 
sequestration,  sentencing  hearings, 
court  security,  and  media  management; 
and 

•  Develop  and  test  ciuricula  and 
materials  designed  to  familiarize  judges 
and  court  managers  with  the  need  for 
and  key  elements  of  effective  assistance 
programs  for  people  without  lawyers, 
and  the  resources  required  to  sustain 
them. 

In  addition,  pursuant  to  an 
Interagency  Agreement  with  the 
Department  of  Justice's  Office  on 
Violence  Against  Women,  the  Board  is 
reserving  approximately  $800,000  to 
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support  judicial  branch  education 
programs  addressing  rape  and  other 
sexual  violence.  In  particular,  the 
Institute  is  inl^rested  in  projects  that 
will: 

•  Develop,  test,  and  evaluate  in- 
person  training  tmd  Intmnet-based  or 
other  distance-learning  curricula  on 
rape  and  sexual  assault  for  State  court 
judges: 

•  Adapt  or  replicate  a  judicial  branch 
education  curriculum  about  rape  and 
sexual  violence  designed  for  a  national 
or  regional  audience  for  presentation  at 
the  State  or  local  level;  and 

•  Educate  judges  about  the  unique 
characteristics  of  juvenile  sex  offenders 
and  the  specialized  array  of  age- 
appropriate  services  they  require  to 
control  their  abusive  behavior. 

b.  Judicial  Branch  Education 
Technical  Assistance  Projects.  The 
Board  is  reserving  up  to  $150,000  to 
support  technical  assistance  and  on-site 
consultation  in  planning,  developing, 
and  administering  comprehensive  and 
specialized  State  judicial  branch 
mlucation  programs,  as  well  as  the 
adaptation  of  model  c\uriciila 
previously  developed  with  SJI  funds. 

The  gous  of  the  Judicial  Branch 
Education  Technical  Assistance 
Prooam  QBE  TA)  in  FY  2004  are  to: 

(1)  Provide  State  and  local  courts  with 
the  opportunity  to  access  expert 
strategic  assistance  to  enable  them  to 
maintain  judicial  branch  education 
programming  during  the  cuiient  budget 
crisis;  and 

(2)  Enable  courts  to  modify  a  qiodel 
curriculum,  course  module,  or 
conference  program  developed  with  SJI 
funds  to  meet  a  particular  State's  or 
local  jurisdiction's  educational  needs; 
train  instructors  to  present  portions  or 
all  of  the  curriculum;  and  pilot-test  it  to 
detwmine  its  appropriateness,  quality, 
and  effectiveness.  An  illustrative  but 
non-inclusive  list  of  the  curricula  that 
may  be  appropriate  for  adaptation  is 
contained  in  Appendix  E. 

Only  State  or  local  courts  may  apply 
for  JBE  TA  funding.  Application 
procedures  may  be  foimd  in  Section 
VI.E.  State  and  local  courts  are  not 
required  to  contribute  cash  match  to  JBE 
TA  grants. 

c.  Scholarships  for  Judges  and  Court 
Managers.  The  Institute  is  reserving  up 
to  $200,000  to  support  a  scholarship 
program  for  State  judges  and  court 
managers.  The  purposes  of  the 
scholarship  program  are  to: 

•  Enhance  the  skills,  knowledge,  and 
abilities  of  judges  and  court  managers; 

•  Enable  State  court  judges  and  coiul 
managers  to  attend  out-of-State 
educational  programs  sponsored  by 
national  and  State  providers  that  they 


could  no  otherwise  attend  because  of 
limited  S  ate,  local,  and  personal 
budgets;  nd 

•  Prov  de  States,  judicial  educators, 
and  the  b  istitute  with  evaluative 
informati  m  on  a  range  of  judicial  and 
court-related  education  programs. 

Scholatships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  ^  vithin  the  United  States. 
Applicatj  on  procedures  may  be  found  in 
Section  \  LP. 

5.  The  Re  ationship  Between  State  and 
Federal  C  ourts 

This  ca  tegory  includes  education, 
research,  demonstration,  and  evaluation 
projects  (  esigned  to  facilitate 
approprii  te  and  effective 
communj  cation,  cooperation,  and 
coordinal  ion  between  State  and  Federal 
courts. 

The  Ini  titute  is  particularly  interested 
in  innova  Live  projects  that: 

•  Evali  late  State  and  Federal  courts' 
experiem  es  with  capital  cases  to 
identify  i  iasons  for  reversals  of  trial 
court  coo  notions,  barriers  to  timely 
dispositi(  n,  and  steps  that  can  be  taken 
to  minim  ze  reversals  and  undue  delay; 

•  EduOite  judges  about  capital  case 
law,  DNA  evidence,  and  judicial 
administiation  issues  arising  from  death 
penalty  cases,  e.g.,  court  security,  jury 
sequestrmion,  and  media  management; 

•  Estanlish  standards  for  selecting 
qualified  appointed  defense  counsel  in 
capital  cases,  and  evaluating  different 
appointment  approaches; 

•  Supgort  commissions  that  involve 
members  of  the  judiciary  in  reviewii^ 
and  remedjang  errors  that  led  to 
wrongfulconvictions  in  death  penalty 
cases; 

Coor  linate  and  process  mass  tort 
cases  fair  y  and  efficiently  at  the  trial 
and  appe  late  levels; 

Prov  de  assistance  to  courts  in 
developii  g  plans  to  continue  operations 
in  the  wa  le  of  a  catastrophic  incident, 
includin(  establishing  lines  of 
successio  i;  and 

Deve  op  effective  emergency 
response!  to  acts  of  terrorism. 

B.  "Thin. :  Pieces" 

This  ca  tegory  addresses  the 
developn  tent  of  essays  of  publishable 

directed  to  the  court  conunimity. 
should  explore  emerging 
could  result  in  significant 
court  process  or  judicial 
administ  ation  and  their  implications 

fufure  for  judges,  court  managers, 
';  and  the  public.  Grants 
_  such  projects  are  limited  to 
ban  $10,000.  Applicants 
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shotdd  follow  the  procedures  explained 
in  section  VLB.  of  this  Guideline. 

Think  piece  topics  are  limited  to  the 
five  Special  Interest  categories  listed  in 
section  II.A.  of  this  Guideline.  In 
particular,  the  Institute  is  interested  in 
supporting  the  development  of  essays    ^^ 
on: 

•  Issues  related  to  the 
institutionalization  and  maintenance  of 
drug  and  other  problem-solving  courts, 
e.g.,  maintaining  budgets  in  fiscally 
constrained  times,  finding  new  sources 
of  money,  identifying  and  selecting  new 
judges  while  still  maintaining  the  focus 
of  the  court  and  enthusiasm  for  the 
concept; 

•  What  the  courts  have  learned  from 
problem-solving  approaches  that  can  be 
applied  throughout  the  coiut  system  to 
enhance  public  trust  and  confidence; 
and 

•  The  advantages,  disadvantages,  and 
appropriate  use  of  anonymous  juries. 

C.  Technical  Assistance  Grants 

The  Board  will  set  aside  up  to 
$300,000  to  support  the  provision  of 
technical  assistance  to  State  and  local 
courts.  The  program  is  designed  to 
provide  State  and  local  courts  with 
sufficient  support  to  obtain  technical 
assistance  to  diagnose  a  problem, 
develop  a  response  to  that  problem,  and 
implement  any  needed  changes.  The 
Institute  will  reserve  sufficient  funds 
each  quarter  to  assure  the  availability  of 
Technical  Assistance  Grants  throughout 
the  year. 

Technical  Assistance  Grants  are 
limited  to  no  more  than  $30,000  each, 
and  may  cover  the  cost  of  obtaining  the 
services  of  expert  consultants;  travel  by 
a  team  of  officials  from  one  court  to 
examine  a  practice,  program,  or  fecility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  in 
replicating;  or  both.  Normally,  the 
technical  assistance  must  be  completed 
within  12  months  after  the  start  date  of 
the  grant. 

Only  a  State  or  local  court  may  apply 
for  a  Technical  Assistance  grant.  The 
application  procedures  may  be  found  in 
section  VI.D. 

m.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  Guideline: 

A.  Acknowledgment  of  SJI  Support 

The  prominent  display  of  the  SJI  logo 
on  the  front  cover  of  a  written  product 
or  in  the  opening  frames  of  a  videotape 
developed  with  Institute  support,  and 
inclusion  of  a  brief  statement  on  the 
inside  front  cover  or  title  page  of  the 
document  or  the  opening  frames  of  the 
videotape  identifying  the  grant  number. 


See  section  VIII.A.ll.a.(2)  for  the 
precise  wording  of  the  statement 

B.  Application 

A  fonnal  request  for  an  Institute  grant 
A  complete  application  consists  of: 
Form  A — ^AppUcation;  Fonn  B — 
Certificate  of  State  Approval  (for 
applications  from  local  trial  or  appellate 
courts  or  agencies):  Form  C — Proiect 
Budget/Tabular  Format  or  Form  Cl— 
Project  Budget/Spreadsheet  Format; 
Form  D — Assurances;  Disclosure  of 
Lobbying  Activities;  a  detailed  25-page 
description  of  tBe  need  for  the  project 
and  all  related  tasks,  including  the  time 
frame  for  completion  of  each  task,  and 
staffing  requirements;  and  a  detailed 
budget  narrative  that  provides  the  Irasis 
for  all  costs.  See  section  VI.  for  a 
complete  description  of  application 
submission  requirements.  See  Appendix 
F  for  the  Project  Grant  application 
forms. 

C.  Close-out 

The  process  by  which  the  Institute 
determines  that  all  applicable 
administrative  and  financial  actions  and 
all  required  grant  work  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

D.  Continuation  Grant 

A  grant  lasting  no  longer  than  15 
months  to  permit  completion  of 
activities  initiated  under  an  existing 
Institute  grant  or  enhancement  of  the 
products  or  services  produced  during 
the  prior  grant  period.  See  section  VI.C. 
for  a  complete  description  of 
continuation  application  requirements. 

E.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  The  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
of  presentations  and  relevant 
instructors'  notes;  copies  of  overhead 
transparencies  or  other  visual  aids; 
exercises,  case  studies,  hypotheticals, 
quizzes,  and  other  materials  for 
involving  the  participants;  background 
materials  for  participants;  evaluation 
forms;  and  suggestions  for  replicating 
the  program,  including  possible  faculty 
or  the  preferred  qualifications  or 
experience  of  those  selected  as  faculty. 

F.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Coim  to  approve  applications  for  SJI 
grant  funds  and  to  receive,  administer, 
and  be  accountable  for  those  funds. 
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G.  Disclaimer 

A  brief  statement  that  must  be 
included  at  the  b^inning  of  a  document 
or  in  the  opening  frames  of  a  videotape 
produced  with  Institute  support  that 
specifies  that  the  points  of  view 
expressed  in  the  document  or  tape  do 
not  necessarily  represent  the  official 
position  or  policies  of  the  Institute.  See 
section  VIII.A.ll.a.(2)  for  the  precise 
wording^of  this  statement. 

H.  Grant  Adjustment 

A  change  in  the  design  or  scope  of  a 
project  from  that  described  in  the 
approved  application,  acknowledged  in 
writiujg  by  the  Institute.  See  section  X.A 
for  a  list  of  the  types  of  changes 
requiring  a  fonnal  grant  adjustment. 
Ordinarily,  changes  requiring  a  Grant 
Adjustment  (including  budget 
reallocations  between  direct  cost 
categories  that  individually  or 
cumulatively  exceed  five  percent  of  the 
approved  original  budget)  should  be 
requested  at  least  30  days  in  advance  of 
the  implementation  of  tiie  requested 
change. 

/.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institute  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  at  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

/.  Hitman  Subjects 

Individuals  who  are  participants  in  an 
experimental  procediu^  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feelings, 
opinions,  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique. 

K.  judicial  Branch  Education  Technical 
Assistance  (jBE  TA)  Grant 

A  grant  of  up  to  $20,000  awarded  to 
a  State  or  local  coiut  to  support  expert 
assistance  in  designing  or  delivering 
judicial  branch  education  programming, 
and/ or  the  adaptation  of  an  education 
program  based  on  an  SJI-supported 
curriculum  that  was  previously 
developed  and  evaluated  under  an  SJI 
Project  Grant.  See  section  VI.E.  for  a 
complete  description  of  JBE  TA  Grant 
application  requirements. 

L.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
the  grantee  to  support  the  project. 
Examples  of  cash  match  are  the 
dedication  of  funds  to  support  a  new 
employee  or  purchase  new  equipment 


to  carry  out  the  project;  that  portion  of 
the  grantee's  Federally  approved 
indfrect  cost  rate  that  exceeds  &e 
Guideline's  limit  of  permitted  charges 
(75%  of  salaries  and  benefits);  any  other 
reduction  in  the  indirect  cost  rate  to  be 
charged  to  the  grant;  and  the  application 
of  project  income  (e.g.,  tuition  or  the 
proceeds  of  sales  of  grant  products) 
generated  during  the  grant  period  to 
grant  costs. 

In-kind  match  consists  of 
contributions  of  time  and/or  services  of 
current  staff  members,  space,  supplies, 
etc.,  made  to  the  project  by  the  grantee 
or  others  (e.g.,  advisory  board  members) 
working  directly  on  the  project. 

Under  normal  cinnunstances, 
allowable  match  may  be  incurred  only 
during  the  project  period.  When 
appropriate,  and  with  the  prior  written 
permission  of  the  Institute,  match  may 
be  incurred  from  the  date  of  the  Board 
of  Directors'  approval  of  an  award. 
Match  does  not  include  the  time  of 
participants  attending  an  education ' 
program. 

See  section  VIII.A.8.  for  the  Institute's 
matching  requirements. 

M.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  Curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  computer 
software;  and  CD-ROM  disks. 

N.  Project  Grant 

An  initial  grant  lasting  up  to  IS 
months  to  support  an  innovative 
education,  research,  demonstration,  or 
technical  assistance  project  that  can 
improve  the  administration  of  justice  in 
State  courts  nationwide.  Ordinarily,  a 
project  grant  may  not  exceed  $150,000 
a  year;  however,  a  grant  in  excess  of 
$100,000  is  likely  to  be  rare  and 
awarded  only  to  support  highly 
promising  projects  that  will  have  a 
significant  national  impact.  See  section 
VI.A.  for  a  complete  description  of 
Project  Grant  application  requirements. 

O.  Project-Related  Income 

Interest,  royalties,  registration  and 
tuition  fees,  proceeds  from  the  sale  of 
products,  and  other  earnings  generated 
as  a  result  of  an  Institute  grant. 
Registration  and  tuition  fees,  and 
proceeds  from  the  sale  of  products 
generated  diuing  the  grant  period  may 
be  counted  as  match.  For  a  more 
complete  description  of  different  types 
of  project-related  income,  see  section 
DCG. 
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P.  Schoiarship 

A  grant  of  up  to  $1 ,500  awarded  to  a 
judge  or  court  employee  to  cover 
tuition,  transportation,  and  reasonable 
lodging  expenses  for  an  out-of-State 
educational  program  within  the  United 
States.  See  section  VI.F.  for  a  complete 
description  of  scholarship  application 
requirements. 

Q.  Special  Condition 

A  reqtiirement  attached  to  a  grant 
award  that  is  unique  to  a  particular 
pn^ect. 

R.  State  Supreme  Court 

The  highest  appellate  court  in  a  State, 
or,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  established  judicial  council 
that  acts  in  place  of  that  court.  In  States 
having  more  than  one  court  with  final 
appellate  authority,  State  Supreme 
Qjurt  means  that  court  which  also  has 
administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
co\irt  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
Guideline. 

S.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

T.  Technical  Assistance  Grant 

A  grant,  lasting  up  to  12  months,  of 
up  to  $30,000  to  a  State  or  local  court 
to  support  outside  expert  assistance  in 
diagnosing  a  problem  and  developing 
and  implementing  a  response  to  that 
problem.  See  section  VI.D.  for  a 
complete  description  of  technical 
assistance  grant  api^cation 
requirements. 

IV.  Eligibility  for  Award 

The  Institute  is  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  the 
following  entities  and  types  of 
organizations: 

A.  State  and  local  courts  and  their 
agencies  (42  U.S.C.  10705(b)(1)(A)). 
Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  IX.C.2.  of  this 
Guideline. 

B.  National  nonprofit  organizations 
controlled  by.  operating  in  conjunction 
with,  and  serving  the  judicial  branches 


of  State  govenunents  (42  U.S.C. 
10705(1  )(1)(B)). 

C.  Na  ional  nonprofit  organizations 
for  the  t  ducation  and  training  of  judges 
and  sup  port  persoimel  of  the  judicial 
branch  of  State  goverrunents  (42  U.S.C. 
10705(W(1)(C)).  An  applicant  is 
considered  a  national  education  and 

applicant  under  section 
10705(tt(l)(C)  if: 

1.  The  principal  purpose  or  activity  of 
the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  coiat  personnel;  and 

2.  The  applicant  demonstrates  a 
record  of  substantial  experience  in  the 
field  of  udicial  education  and  training. 

D.  Ot  \er  eligible  grant  recipients  (42 
U. S.C.I  )705(b)(2)(A)-(D)). 

1.  Pre  krided  that  the  objectives  of  the 
project  can  be  served  better,  the  Institute 
is  also  authorized  to  make  awards  to: 

a.  Nonprofit  organizations  with 
expertiae  in  judicial  administration; 

0.  Institutions  of  higher  education; 

c.  Incfividuals,  partnerships,  firms, 
corpora  ions  (for-profit  organizations 
must  wi  ive  their  fees);  and 

d.  Pri  ^ate  agencies  with  expertise  in 
judicial  administration. 

2.  Th(  I  Institute  may  also  make  awards 
to  State  or  local  agencies  and 

institute  ons  other  than  coiuts  for 
services  that  cannot  be  adequately 
provide  i  through  nongovernmental 
arrange)  aents  (42  U.S.C.  10705(b)(3)). 

E.  Int  ir-agency  Agreements.  The 
Institute  may  enter  into  inter-agency 
agreements  with  Federal  agencies  (42 
U.S.C.  10705(b)(4))  and  private  funders 
to  support  projects  consistent  with  the 
purpos4  s  of  the  State  Justice  Institute 
Act. 

V.  Typi  i  of  Projects  and  Grants;  Size  of 
Awanlt 

A.  Typt  s  of  Projects 

The  I  istitute  supports  the  following 
general  types  of  projects: 

1 .  Edi  ication  and  training; 

2.  Rei  earch  and  evaluation; 

3.  Dei  Qonstration;  and 

4.  Ta  :hnical  assistance. 

B.  Types  of  Grants 

The  Institute  supports  the  following 
types  o^  grants: 

Grants 

ions  II.A.  and  B.,  and  VI.A. 
itute  places  no  annual 
ns  on  the  overall  number  of 
t  awards  or  the  number  of 

each  Special  Interest  category. 

nation  Grants 

See  s^tions  III.D.  and  VI.C.  In  FY 
2004,  tie  Institute  is  allocating  no  more 
than  2(1%  of  available  Project  Grant 
funds  f  ir  continuation  grants. 


3.  Technical  Assistance  Grants 

See  sections  II.C.  and  VI.D.  In  FY 
2004,  the  Institute  is  reserving  up  to 
$300,000  fOT  these  grants. 

4.  Judicial  Branch  Education  Technical 
Assistance  Grants 

See  sections  n.A.4.b.,  m.K.,  and  VI.E. 
In  FY  2004,  the  Institute  is  reserving  up 
to  $150,000  for  Judicial  Branch 
Education  Technical  Assistance  Grants, 
which  includes  adaptations  of  curricula 
previously  developed  with  SJI  funding. 

5.  Scholarships 

See  sections  II.A.4.C.,  in.P.,  and  VI.F. 
In  FY  2004,  the  Institute  is  reserving  up 
to  $200,000  for  scholarships  for  judges 
and  court  employees.  The  Institute  will 
reserve  sufficient  funds  each  quarter  to 
assure  the  availability  of  scholarships 
throughout  the  year. 

C  Maximum  Size  of  Awards 

1 .  Except  as  specified  below, 
applicants  for  new  Project  Grants  and 
continuation  grants  may  request  funding 
in  amounts  up  to  $150,000  for  15 
months,  although  new  and  continuation 
awards  in  excess  of  $100,000  are  likely 
to  be  rare  and  to  IxLmade,  if  at  all,  only 
for  highly  promising  proposals  that  will 
have  a  significant  impact  nationally. 

2.  Applicants  for  Technical 
Assistance  Grants  may  request  funding 
in  amoimts  up  to  $30,000. 

3.  Applicants  for  Judicial  Branch 
Education  Technical  Assistance  Grants 
may  request  funding  in  amounts  up  to 
$20,000. 

4.  Applicants  for  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  may  not 
exceed  15  months.  Absent  extraordkiary 
circimistances,  no  grant  will  continue 
for  more  than  five  years. 

2.  Grant  periods  for  Technical 
Assistance  Grants  and  Judicial  Branch 
Education  Technical  Assistance  Grants 
ordinarily  may  not  exceed  12  months.: 

VI.  Applicatioiis 

A.  Project  Grants 

An  application  for  a  Project  Grant 
must  indude  an  application  form; 
budget  forms  (writh  appropriate 
dociunentation);  a  project  abstract  and 
program  narrative;  a  disclosure  of 
lobbying  form,  when  applicable;  and 
certain  certifications  and  assurances 
(see  below).  See  Appendix  F  for  the 
Project  Grant  application  forms.  For  a 
summary  of  the  application  process, 
visit  the  Institute's  Web  site  (http:// 


www.statejustice.org)  and  click  on  On- 
Line  Tutorials,  then  Project  Grant. 

1.  Forms 

a.  Application  Form  (FORM  A) 

The  application  fonn  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  requested  from  the 
Institute.  It  also  requires  the  signature  of 
an  individual  authorized  to  certify  on 
behalf  of  the  applicant  that  the 
information  contained  in  the 
application  is  true  and  complete;  that 
submission  of  the  application  has  been 
authorized  by  the  applicant;  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assiuances  set 
forth  in  Form  D. 

b.  Certificate  of  State  Approval  (FORM 
B) 

An  application  hxim  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signatiire 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  coimcil  it  has 
designated.  It  denotes  further  that  if  the 
Institute  approved  funding  for  the 
project,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accoimtable  for  the  awarded  funds. 

c.  Budget  Forms  (FORM  C  or  Cl) 

Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  $100,000  or  more  are 
strongly  encouraged  to  use  the 
spreadsheet  format.  If  the  proposed 
project  period  is  for  more  than  a  year, 
a  separate  form  shoidd  be  submitted  for 
each  year  or  portion  of  a  year  for  which 
grant  support  is  requested,  as  well  as  for 
the  total  length  of  the  project. 

In  additicm  to  FORM  C  or  Cl, 
applicants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estim*ates  in  each  budget  category.  (See 
section  VI.A.4.  below.) 

If  funds  from  bther  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  tsource,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

d.  Assurances  (FORM  D) 

This  form  lists  the  statutory, 
regidatory,  and  policy  requirements 
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with  which  recipients  of  Institute  funds 
must  comply. 

e.  Disclosure  of  Lobbying  Activities 

Applicants  other  than  units  of  State  or 
local  government  are  required  to 
disclose  whether  they,  or  another  entity 
that  is  part  of  the  same  organization  as 
the  applicant,  have  advocated  a  position 
before  Congress  on  any  issue,  and  to 
identify  the  specific  subjects  of  their 
lobbying  efforts.  (See  section  Vin.A.7.) 

2.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods,  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  1  single- 
spaced  page  on  8V2  by  11  inch  paper. 

3.  Program  Narrative 

The  program  narrative  for  an 
application  may  not  exceed  25  double- 
spaced  pages  on  8V2  by  11  inch  paper. 
Margins  must  be  at  least  1  inch,  and 
type  size  must  be  at  least  12-point  and 
12  cpi.  The  pages  should  be  numbered. 
This  page  limit  does  not  include  the 
forms,  the  abstract,  the  budget  narrative, 
and  any  appendices  containing  resumes 
and  letters  of  cooperation  or 
endorsement.  Additional  background 
material  should  be  attached  only  if  it  is 
essential  to  impart  a  clear 
understanding  of  the  proposed  project. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  program  narrative  should  address 
the  following  topics: 

a.  Project  Objectives 

The  applicant  should  include  a  clear, 
concise  statement  of  what  the  proposed 
project  is  intended  to  accomplish.  In 
stating  the  objectives  of  the  project, 
applicants  should  focus  on  Uie  overall 
programmatic  objective  {e.g.,  to  enhance 
xmderstanding  and  skills  regarding  a 
specific  subject,  or  to  determine  <faow  a 
certain  procedure  affects  the  court  and 
litigants)  rather  than  on  operational 
objectives  (e.g.,  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 

b.  Program  Areas  To  Be  Covered 

The  applicant  should  note  the  Special 
Interest  category  or  categories  that  are 
addressed  by  the  proposed  project  [See 
section  n.A.). 

c.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  any 
specific  location(s),  the  applicant 
should  discuss  the  particular  needs  of 
the  project  site(s)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 


programs,  procedures,  services,  or  other 
resources. 

If  the  project  is  not  site-specific,  the 
applicant  should  discuss  the  problems 
that  the  proposed  project  would 
address,  and  why  existing  programs, 
procedures,  services,  or  other  resources 
cannot  adequately  resolve  those 
problems.  The  discussion  should 
include  specific  references  to  the 
relevant  literatiue  and  to  the  experience 
in  the  field. 

d.  Tasks,  Methods  and  Evaluation 

(1)  Tasks  and  Methods.  The  applicant 
should  delineate  the  tasks  to  be 
performed  in  achieving  the  project 
objectives  and  the  methods  to  be  used 
for  accomplishing  each  task.  For 
example: 

(a)  For  research  and  evaluation 
projects,  the  applicant  should  include 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined,  and 
analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procediues  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and 
protecting  others  who  are  not  the 
subjects  of  research  but  would  be 
affected  by  the  research.  If  the  potential 
exists  for  risk  or  harm  to  human 
subjects,  a  discussion  should  be 
included  that  explains  the  value  of  the 
proposed  research  and  the  methods  to 
be  used  to  minimize  or  eliminate  such 
risk. 

(b)  For  education  and  training 
projects,  the  applicant  should  include 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportunities  for  structured 
interaction  among  the  participants;  how 
faculty  would  be  recruited,  selected, 
and  trained;  the  proposed  number  and 
length  of  the  coniFerences,  courses, 
seminars,  or  workshops  to  be  conducted 
and  the  estimated  numbw  of  persons 
who  would  attend  them;  the:  materials  to 
be  provided  and  how  they  would  be 
developed;  and  the  cost  to  participants. 

(c)  For  demonstration  projects,  the 
applicant  should  include  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  would  be 
identified  and  their  cooperation 
obtained;  and  how  the  program  or 
procediu«s  would  be  implemented  and 
monitored. 
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(d)  For  technical  assistance  projects, 
the  applicant  should  explain  the  types 
of  assistance  that  woiild  be  provided; 
the  particular  issues  and  problems  for 
which  assistance  would  be  provided: 
how  requests  would  be  obtained  and  the 
type  of  assistance  determined;  how 
suitable  providers  would  be  selected 
and  briefed;  how  reports  would  be 
reviewed;  and  the  cost  to  recipients. 

(2)  Evtduation.  Every  project  must 
include  an  evaluation  plan  to  determine' 
whether  the  project  met  its  objectives. 
The  evaluation  should  be  designed  to 
provide  an  objective  and  independent 
assessment  of  the  effectiveness  or 
usefulness  of  the  training  or  services 
provided;  the  impact  of  the  procedures, 
technology,  or  services  tested;  or  the 
validity  and  applicability  of  the  research 
conducted.  In  addition,  where 
appropriate,  the  evaluation  process 
should  be  designed  to  provide  ongoing 
or  periodic  feedback  on  the 
effectiveness  or  utility  of  the  project  in 
order  to  promote  its  continiiing 
improvement.  The  plan  should  present 
the  qualifications  of  the  evaluator(s); 
describe  the  criteria  that  woidd  be  used 
to  evaluate  the  project's  effectiveness  in 
meeting  its  objectives;  explain  how  the 
evaluation  would  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  approach  would  be 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

Ine  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example: 

(a)  Research.  An  evaluation  approach 
smted  to  many  research  projects  is  a 
review  by  an  advisory  panel  of  the 
research  methodology,  data  collection 
instnmients.  preliminary  analyses,  and 
products  as  they  are  drafted.  The  paneL 
should  be  comprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

(b)  Education  ana  Training.  The  most 
valuable  approaches  to  evaluating 
educational  or  training  programs 
reinforce  the  participants'  learning 
experience  while  providing  useful 
feedback  on  the  impact  of  the  program 
and  possible  areas  for  improvement. 
One  appropriate  evaluation  approach  is 
to  assess  the  acquisition  of  new 
knowledge,  skills,  attitudes,  or 
understanding  through  participant 
feedback  oa  the  seminar  or  training 
event  Such  feedback  might  include  a 
self-assessment  of  what  was  learned 
along. with  the  participant's  response  to 
the  quality  and  effectiveness  of  feculty 
presentations,  the  format  of  sessions,  the 
value  or  usefulness  of  the  material 


presented,  and  other  relevant  factors. 
Another  appropriate  approach  would  be 
to  use  a>  independent  observer  who 
might  r^uest  both  verbal  and  written 
responses  from  participants  in  the 
prograni  When  an  education  project 
involves  the  development  of  curricular 
materials,  an  advisory  panel  of  relevant 
experts  i  :an  be  coupled  with  a  test  of  the 
curricul  lun  to  obtain  the  reactions  of 
particip  mts  and  facility  as  indicated 
above. 

(c)  De  nonstration.  The  evaluation 
plan  for  a  demonstration  project  should 
encomp  iss  an  assessment  of  program 
effectiv*  ness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate: 
the  cost  effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed,  and/or  did  it  provide  the 
services;  intended  to  the  targeted 
population?);  the  impact  of  the  program 
(e.g.,  wnat  effect  did  the  program  have 
on  the  court,  and/or  what  benefits 
resulted!  from  the  program?);  and  the 
replicab^lity  of  the  program  or 
components  of  the  program. 

(d)  Technical  Assistance.  For 
technical  assistance  projects,  applicants 
should  Explain  how  the  quality, 
timelines,  and  impact  of  the  assistance 
provideA  would  be  determined,  and 
develop!  a  mechanism  for  feedback  from 
both  the  users  and  providers  of  the 
technici  1  assistance. 

Evalu  ktion  plans  involving  human 
subjects  should  include  a  discussion  of 
the  proc  edures  for  obtaining 
responcEnts'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedon^from  risk  or  harm,  and 
protecting  others  who  are  not  the 
subjects  of  the  evaluation  but  would  be 
affectediby  it.  Other  than  the  provision 
of  confiAentiality  to  respondents, 
human  Subject  protection  issues 
ordinarly  are  not  applicable  to 
particip  mts  evaluating  an  education 
progran . 

e.  Projei  t  Management 

The  a  )plicant  should  present  a 
detailec  management  plan,  including 
the  start  ing  and  completion  date  for 

:  the  time  commitments  to  the 
bf  key  staff  and  their 
|bilitie&regarding  each  project 
'.  the  procedures  that  would 
lat  all  tasks  are  performed  on 
time,  within  budget,  and  at  the  highest 
level  of  quality.  In  preparing  the  project 
time  line,  Gantt  Chart,  or  schedule, 
applicants  should  make  certain  that  all 
project  activities,  including  publication 
or  reproduction  of  project  products  and 
their  initial  dissemination,  would  occur 
within  tihe  proposed  project  period.  The 
manage  nent  plan  must  also  provide  for 


the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30, 
July  30,  and  October  30). 

Applicants  should  be  aware  that  the 
Institute  is  unlikely  to  approve  more 
than  one  limited  extension  of  the  grant 
period.  Therefore,  the  management  plan 
should  be  as  realistic  as  possible  and 
fully  reflect  the  time  commitments  of 
the  proposed  project  staff  and 
consultants. 

f.  Products 

The  program  narrative  in  the 
application  should  contain  a  description 
of  the  products  to  be  developed  (e.g.. 
training  curricula  and  materials, 
videotapes,  articles,  manuals,  or 
handbooks),  including  when  they  would 
be  submitted  to  the  Iiistitute.  The  budget 
should  include  the  cost  of  producing 
and  disseminating  the  product  to  each 
in-State  SJI  library  (See  Appendix  C), 
State  chief  justice.  State  court 
administrator,  and  other  appropriate 
judges  or  court  personnel. 

(1)  Dissemination  Plan.  The 
application  must  explain  how  and  to 
whom  the  products  would  be 
disseminated;  describe  how  they  would 
benefit  the  State  courts,  including  how 
they  could  be  usedby  judges  and  court 
personnel:  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget:  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  imder 
the  grant  woidd  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e., 
whether  products  would  be  distributed 
at  no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product)  (Sfe section  Vni.A.ll.h.). 
Ordinarily,  applicants  should  schedule 
all  product  preparation  and  distribution 
activities  within  the  project  period. 

A  copy  of  each  product  must  be  sent 
to  the  library  established  in  each  State 
to  collect  the  materials  developed  with 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  C.) 
Applicants  proposing  to  develop  web- 
based  products  should  provide  for 
sendii^  a  hard-copy  document  to  the 
SJI-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  Web  site  or 
electronic  product  (i.e.,  a  written  report 
with  a  re£raence  to  the  Web  site). 

Fifteen  (15)  copies  of  all  project 
products  must  be  submitted  to  the 
Institute,  along  with  an  electronic 
version  in  .html  or  .pdf  format. 

(2)  Types  of  Products  and  Press 
Releases.  The  type  of  product  to  be 
prepared  depends  on  the  nature  of  the 


project.  For  example,  in  most  instances, 
the  products  of  a  research,  evaluation, 
or  demonstration  project  should  include 
an  article  summarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  commimity 
nationally,  an  executive  summary  that 
would  be  disseminated  to  the  project's 
primary  audience,  or  both.  AppUcants 
proposing  to  conduct  empiricd  research 
'or  evaluation  projects  with  national 
import  should  describe  how  they  would 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  [See 
section  Vm.A.14.a.). 

The  curricula  and  other  products 
developed  through  education  and 
training  projects  should  be  designed  for 
use  outside  the  classroom  so  that  they 
may  be  used  again  by  the  original 
participants  and  others  in  the  course  of 
their  duties. 

In  addition,  recipients  of  project 
grants  must  prepare  a  press  release 
describing  the  project  and  aimouncing 
the  results,  and  distribjite  the  release  to 
a  list  of  nationed  and  State  judicial 
Iwanch  organizations.  SJI  will  provide 
press  release  guidelines  and  a  list  of 
recipients  to  grantees  at  least  30  days 
before  the  end  of  the  grant  period. 

(3)  Institute  Review.  Applicants  must 
submit  a  final  draft  of  all  written  grant 
products  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
products  are  submitted  for  publication 
or  reproduction.  For  products  in  a 
videotape  or  CD-ROM  format, 
applicants  must  provide  for  Institute 
review  of  the  product  at  the  treatment, 
script,  rough-cut,  and  final  stages  of 
development,  or  their  equivalents.  No 
grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
grant  product  without  the  written 
approval  of  the  Institute.  {See  section 
Vin.A.ll.e.) 

(4)  Acknowledgment.  Disclaimer,  and 
Logo.  Applicants  must  also  include  in 
all  project  products  a  prominent 
admowledgment  that  support  was 
received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section 
Vin.A.ll.a.(2)  of  the  Guideline.  The 
"SJI"  logo  must  appear  on  the  front 
cover  of  a  written  product,  or  in  the 
opening  frames  of  a  video,  unless  the 
Institute  approves  another  placement. 

g.  AppUcant  Status 

An  appUcant  that  is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  three 
years  should  state  whether  it  is  eithw  a 
national  non-profit  organization 
controlled  by,  operating  in  conjimction 
with,  and  serving  the  judicial  branches 
of  State  governments,  or  a  national  non- 
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profit  organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
applicant  is  a  nonjudicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-governmental  entities. 

h.  Staff  Capability 

The  applicant  should  include  a 
summary  of  the  training  and  experience 
of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  description  of  the 
criteria  that  would  be  used  to  select 
persons  for  these  positions  should  be 
included.  The  applicant  also  should 
identify  the  person  who  would  be 
responsible  for  managing  and  reporting 
on  the  financial  aspects  of  the  proposed 
project. 

i.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
three  years  should  include  a  statement 
describing  their  capacity  to  administer 
grant  funds,  including  the  financial 
systems  used  to  monitor  project 
expenditures  (and  income,  if  any),  and 
a  summary  of  their  past  experience  in 
administering  grants,  as  well  as  any 
resources  or  capabilities  that  they  have 
that  would  particularly  assist  in  the 
successful  completion  of  the  project. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  frt)m 
the  Institute  within  the  past  three  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affiect  its 
capacity  to  administer  a  grant. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  imi varsity),  it 
must  also  provide  documentation  of  its 
501(c)  tax-exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
"current"  means  no  earlier  than  two 
years  prior  to  the  present  calendar  year. 

If  a  current  audit  report  is  not 
available,  the  Institute  will  require  the 
organization  to  complete  a  financial 
capability  questioimaire,  which  miist  be 
signed  by  a  Certified  Public  Accountant. 
Other  applicants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capability  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 


j.  Statement  of  Lobbying  Activities 

Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form,  which 
doctmients  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts.  See 
Appendix  F. 

k.  Letters  of  Cooperation  or  Support 

If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project,  the  applicant 
should  attach  written  assurances  of 
cooperation  and  availability  to  the 
application,  or  send  them  under 
separate  cover.  To  ensure  sufficient  time 
to  bring  them  to  the  Board's  attention, 
letters  of  support  sent  under  separate 
cover  must  be  received  by  March  15, 
2004. 

4.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  When  the 
proposed  project  would  be  partiadly 
supported  by  grants  from  other  funding 
sources,  applicants  should  make  clear 
what  costs  would  be  covered  by  those 
other  grants.  Additional  background  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  cover  the 
costs  of  all  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  0MB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  purchase  alcoholic 
beverages. 

a.  Justification  of  Personnel 
Compensation 

The  applicant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
individuals  who  would  staff  the 
projposed  project,  the  annual  salary  of 
each  of  those  persons,  and  the  number 
of  work  days  per  year  used  for 
calculating  the  percentages  of  time  or 
daily  rates  of  those  individuals.  The 
applicant  should  explain  any  deviations 
from  current  rdtes  or  established  written 
organizational  policies.  If  grant  funds 
are  requested  to  pay  the  salary  and 
related  costs  for  a  current  employee  of 
a  court  or  other  unit  of  government,  the 
applicant  should  explain  why  this 
would  not  constitute  a  supplantation  of 
State  or  local  funds  in  violation  of  42 
U.S.C.  10706(d)(1).  An  accepUble 
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explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjimction  with  the  project  or  that  the 
grant  funds  would  support  only  the 
portion  of  the  employee's  time  that 
would  be  dedicated  to  new  or  additional 
duties  related  to  the  prefect. 

b.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented,  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

c.  Consultant/Contractual  Services  and 
Honoraria 

The  applicant  should  describe  the 
tasks  each  consultant  would  perform, 
the  estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  {e.g.,  the  number  of 
days  multiplied  by  the  daily  consultant 
rates],  and  the  method  for  selection. 
Rates  for  consultant  services  must  be  set 
in  accordance  with  section  IX.I.2.C. 
Prior  written  Institute  approval  is 
required  for  any  consultant  rate  in 
excess  of  $300  per  day;  Institute  funds 
may  not  be  used  to  pay  a  consultant 
more  than  $900  per  day.  Honorarium 
payments  must  be  justified  in  the  same 
manner  as  consultant  payments. 

d.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
components  of  the  per  diem  rate  and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  of  the  travel     * 
should  also  be  included  in  the  narrative. 

e.  Equipment 

Grant  funds  may  be  used  to  purchase 
only  the  equipment  necessary  to 
demonstrate  a  new  technological 
application  in  a  court  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  ^d  explain  why  the 
acquisition  of  that  equipment  is 
essential  to  accomplish  the  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify  which 


equipment  is  to  be  leased  and  which  is 
to  be  pulchased.  The  method  of 
procure]  nent  should  also  be  described. 
Piirchas(  is  of  automated  data  processing 
equipmc  nt  must  comply  with  section 
IX.I.2.b. 

f.  Suppl  es 

The  applicant  should  provide  a 
general  description  of  the  supplies 
necessai  y  to  accomplish  the  goals  and 
objectiv(  IS  of  the  grant.  In  addition,  the 
applicai  t  should  provide  the  basis  for 
the  amoi  mt  requested  for  this 
expenditure  category. 

g.  Construction 

Constiuction  expenses  are  prohibited 
except  fer  the  limited  purposes  set  forth 
in  section  Vin.A.16.b.  Any  allowable 
construqtion  or  renovation  expense 
should  be  described  in  detail  in  the 
budget  I  arrative. 

h.  Telep  lone 

Applii  :ants  should  include 
anticipa  ed  telephone  charges, 
distingu  shing  between  monthly  charges 
and  Ion{  distance  charges  in  the  budget 
narrativi  i.  Also,  applicants  shoiild 
provide  :he  basis  used  to  calculate  the 
monthly  and  long  distance  estimates. 

i.  Postag  3 

Anticipated  postage  costs  for  project- 
related  I  lailings,  including  distribution 
of  the  fii  lal  product(s],  should  be 
describe  d  in  the  budget  narrative.  The 
cost  of  s  fecial  mailings,  such  as  for  a 
survey  c  r  for  announcing  a  workshop, 
shoidd  I  e  distinguished  from  routine 
operatic  aal  mailing  costs.  The  bases  for 
all  posta  ge  estimates  should  be  included 
in  the  bi  idget  narrative. 

j.  Printii  ig/Photocopying 

Anticipated  costs  for  printing  or 
photocopying  project  documents, 
reports,  end  publications  should  be 
included  in  the  budget  narrative,  along 
with  the  bases  used  to  calculate  these 
estimate  s. 

k.  Indir(  ct  Costs 

Recov  erable  indirect  costs  are  limited 
to  no  mi  tre  than  75%  of  a  grantee's 
direct  p  srsoimel  costs  (salaries  plus 
fringe  b  inefits).  Grantees  may  apply 
imrecov  srable  indirect  costs  to  meet 
their  re<  iiired  matching  contributions, 
including  the  required  level  of  cash 
match.  $ee  sections  IIl.L.  and  IX.I.4. 

AppUpants  should  describe  the 
indirect  cost  rates  applicable  to  the 
grant  in  detail.  If  costs  often  included 
within  ia  indirect  cost  rate  are  charged 
directly  (e.g.,  a  percentage  of  the  time  of 
senior  n  lanagers  to  supervise  project 
activitie  s),  the  applicant  should  specify 


that  these  costs  are  not  included  within 
its  approved  indirect  cost  rate.  These 
rates  must  be  established  in  accordance 
with  section  IX.I.4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the~ 
application. 

1.  Match 

Courts  or  other  tmits  of  State  or  local 
government  (not  including  publicly 
supported  institutions  of  higher 
education)  must  provide  a  match  bom. 
private  or  public  sources  of  not  less  than 
50%  of  the  total  amoimt  of  the 
Institute's  award.  42  U.S.C.  10705(d).  At 
least  20%  of  the  required  match  for  a 
new  grant  to  a  court  or  other  unit  of 
State  or  local  government  (other  than  a 
Judicial  Brandi  Education  Technical 
Assistance  grant)  must  be  cash.  All 
other  grantees  (except  scholarship 
recipients  and  individuals  receiving 
"think  piece"  grants)  must  contribute  a 
match  of  25%  to  a  new  grant;  at  least 
10%  of  the  required  match  must  be 
cash. 

The  applicant  should  describe  the 
source  of  the  matching  contribution  and 
the  nature  of  the  match  provided.  Any 
additional  cash  and  in-ldnd 
contributions  to  the  project  should  be 
described  in  this  section  of  the  budget 
narrative  as  well.  If  in-kind  match  is  to 
be  provided,  the  applicant  should 
describe  how  the  amount  and  value  of 
the  time,  services,  or  materials  actually 
contributed  would  be  documented  for 
audit  purposes.  Applicants  should  be 
aware  that  the  time  spent  by 
participants  in  education  courses  does 
not  qualify  as  in-kind  match. 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  tiie 
project  period  the  matching 
contributions  would  be  made.  (See 
sections  m.L.,  VinjV.8.,  and  IX.E.1.) 

The  Institute  may  waive  the  match 
and  cash  match  requirements  in  certain 
circumstances.  See  section  VIII.A.8.C. 

5.  Submission  Requirements 

a.  Every  applicant  must  submit  an 
original  and  four  copies  of  the 
application  package  consisting  of  FORM 
A;  FORM  B,  if  the  application  is  from 
a  State  or  local  court,  or  a  Disclosure  of 
Lobbying  Form,  if  the  applicant  is  not 
a  imit  of  State  or  local  government;  the. 
Budget  Forms  (eitber  FORM  C  or  C-1); 
the  Application  Abstract;  the  Program     . 
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Narrative;  the  Budget  Narrative;  and  any 
necessary  appendices. 

All  applications  must  be  sent  by  first 
class  or  overnight  mail  or  by  courim  no 
later  than  February  13,  2004.  A 
postmark  or  couriw  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  AITLICATION  on  the 
application  package  envelope  and  send 
it  to:  State  Justice  Institute,  1650  King 
Street.  Suite  600,  Alexandria,  VA  22314. 

Receipt  of  each  application  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of 
applications  will  not  be  granted  without 
good  cause. 

b.  Applicants  submitting  more  than 
one  application  may  include  material 
that  would  be  identical  in  each 
application  in  a  covet  letter.  This 
material  will  be  incorporated  by 
reference  into  each  application  and 
counted  against  the  25-page  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  application. 

B.  "Think  Piece"  Applications 

1.  Purpose  and  Scope 

"Think  pieces"  are  essays  of 
publishable  quality  directed  to  the  court 
community.  They  are  intended  to 
explore  emerging  issues  that  could 
result  in  significant  changes  in  court 
process  or  judicial  administration  and 
their  implications  for  the  future  for 
judges,  court  manages,  policy-makers, 
and  the  public. 

2.  Forms 


4.  Budget  and  Budget  Narrative 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  A.4.  above  in  this  section;  however, 
individuals  proposing  to  develop  "think 
pieces"  are  not  required  to  provide 

5.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VI. A.  S  apply  to  ail  "think 
piece"  ^plications. 

C.  Continuation  Grant  Applications 

1.  Purpose 

Continuation  grants  are  intended  to 
support  projects  that  carry  out  the  same 
tjrpe  of  activities  carried  out  under  a 
previous  grant.  They  are  intended  to 
enhance  the  specific  program  or  service 
produced  or  established  during  the  prior 
grant  period.  They  may  be  used,  for 
example,  when  a  project  is  divided  into 
two  or  more  sequential  phases,  for 
secondary  analysis  of  data  obtained  in 
an  Institute-supported  research  project, 
or  for  more  extensive  testing  of  an 
innovative  technology,  procedure,  or 
program  developed  with  SJI  grant 
support 

2.  Limitations 


An  application  for  a  "think  piece" 
must  include  the  same  forms  required 
for  a  project  grant.  See  A.l.  above  in  this 
section. 

3.  Program  Narrative 

The  program  aairative  should  be  no 
longer  than  necessary,  but  must  not 
exceed  8  double-spaced  pages  on  8V2  by 
11  inch  paper.  Margins  must  be  at  least 
1  inch  and  type  size  must  be  at  least  12 
point  and  12  cpi.  The  pages  should  be 
niunbered.  The  narrative  should: 

a.  Identify  the  specific  Special  Interest 
category  into  which  the  "think  piece" 
would  fall; 

b.  Describe  the  subject  it  would 
address; 

c.  Explain  how  the  essay  would 
advance  the  current  state  of  the  art  or 
knowledge  about  the  subject; 

d.  Discuss  the  benefits  that  would 
accrue  to  the  State  courts  generally  as  a 
result  of  the  essay's  publication;  and 

e.  Outline  plans  for  the  publication  of 
the  "think  piece,"  e.g..  the  intended 
audience,  and  the  types  or  titles  of 
periodicals  or  journals  to  which  it 
would  be  submitted. 


The  award  of  an  initial  grant  to 
support  a  project  does  not  constitute  a 
commitment  by  the  Institute  to  continue 
funding.  For  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  all  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circimistances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks.  Absent  extraordinary 
circimistances,  no  grant  will  continue 
for  more  than  five  years. 

3.  Letters  of  Intent 

A  grantee  seeking  a  continuation  grant 
must  inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for 
continued  funding  becomes  apparent 
but  no  less  than  120  days  before  the  end 
of  the  current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  contain  a  concise  but 
thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  the  scope,  focus, 
or  audience  of  the  project. 


b.  Within  30  days  after  receiving  a 
letter  of  intent,  Institute  staff  will  review 
the  proposed  activities  for  the  next 
project  period  and  inform  the  grantee  of  ^ 
specific  issues  to  be  addressed  in  the 
continuation  application  and  the  date 
by  which  the  application  must  be 
submitted. 

4.  Application  Format 

An  application  for  a  continuation 
grant  mtist  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
A.2.  of  this  section,  a  program  narrative, 
a  budget  narrative,  a  Certificate  of  State 
Approval-^'ORM  B  (if  the  applicant  is 
a  State  or  local  court},  a  Disclosure  of 
Lobbying  Activities  form  (from 
applicants  other  than  units' of  State  or 
local  government),  and  any  necessary 
appendices.  See  Appendix  F  for  the 
application  forms. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VI.A.3. 
However,  rather  than  the  topics  listed 
there,  the  program  narrative  of  a 
continuation  application  should 
include: 

a.  Project  Objectives.  The  applicant 
should  clearly  and  concisely  state  what 
the  continuation  project  is  intended  to 
acconuplisL 

b.  Need  for  Continuation.  The 
applicant  should  explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  ihe  project,  and 
how  the  continuation  woxild  benefit  the. 
participating  courts  or  the  courts 
community  generally,  by  explaining,  for 
example,  how  the  original  goals  and 
objectives  of  the  project  would  be 
unfulfilled  if  it  were  not  continued;  or 
how  the  value  of  the  project  would  be 
enhanced  by  its  continuation. 

c.  Report  of  Current  Project  Activities. 
The  applicant  should  discuss  the  status 
of  all  activities  conducted  during  the 
previous  project  period.  Applicants 
should  identify  any  activities  that  were 
not  completed,  and  explain  why. 

d.  Evaluation  Findings.  The  applicant 
should  present  the  key  findings,  impact, 
or  recommendations  resulting  from  the 
evaluation  of  the  project,  if  available, 
and  how  they  would  be  addressed 
during  the  proposed  continuation.  If  the 
findings  are  not  yet  available,  the 
applicant  should  provide  the  date  by 
which  they  would  be  submitted  to  the 
Institute.  Ordinarily,  the  Board  will  not 
consider  an  application  for  continuation 
funding  until  the  Institute  has  received 
the  eveduator's  report. 

e.  Tasks.  Methods.  Staff,  and  Grantee 
Capability.  The  applicant  should  fully 
describe  any  changes  in  the  tasks  to  be 
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perfonned,  the  methods  to  be  used,  the 
produ(^  of  the  pro)ect,  and  how  and  to 
whom  those  products  would  be 
disseminated,  as  well  as  any  changes  in 
the  assigned  staff  or  the  grantee's 
organizational  capacity.  Applicants 
should  include,  in  addition,  the  criteria 
and  methods  by  which  the  proposed 
continuation  project  would  be 
evaluated. 

f.  TosJc  Schedule.  The  applicant 
should  present  a  detailed  task  schedule 
and  timeline  for  the  next  projectperiod. 

g.  Other  Sources  of  Support.  The 
applicant  should  indicate  why  other 
sources  of  support  would  be  inadequate, 
inappropriate,  or  unavailable. 

5.  Budget  and  Budget  Narrative 

a.  Institute  Funds 

The  applicant  should  provide  a 
complete  budget  and  budget  narrative 
conforming  to  the  requirements  set  forth 
in  VI.A.4.  above.  Changes  in  the  funding 
level  requested  should  he  discussed  in 
terms  of  corresponding  increases  or 
decreases  in  the  scope  of  activities  or 
services  to  be  rendered.  In  addition,  the 
applicant  should  estimate  the  amount  of 
grant  funds  that  would  remain 
unobligated  at  the  end  of  the  current 
grant  period. 

b.  Matching  Contribution 

i.  State  and  local  units  of  government 
must  provide  match  equaling  at  least 
50%  of  the  amount  provided  by  the 
Institute  in  the  first  year  of  the  project, 
60%  in  the  second  year,  75%  in  the 
third  year,  90%  in  the  fourth  year,  and 
100%  in  the  fifth  year. 

For  ^cample,  if  the  Institute  awards  a 
State  court  $100,000  for  the  first  year  of 
a  grant,  the  court  would  be  required  to 
provide  $50,000  in  match.  If  the  second- 
year  grant  is  also  $100,000,  the  court 
would  be  required  to  provide  $60,000  in 
match.  A  State  or  local  unit  of 
government  would  have  to  provide  at 
least  20%  of  the  required  match  in  the 
form  of  cash  rather  than  in-kind  support 
(e.g.,  the  value  of  staff  time  contributed 
to  the  project). 

ii.  AZ/ otAer  grantees  must  provide 
match  equaling  at  least  25%  of  the 
amount  provided  by  the  Institute  in  the 
first  year  of  the  project,  30%  in  the 
second  year,  37.5%  in  the  third  year, 
45%  in  the  fourth  year,  and  50%  in  the 
fifth  year.  F(»  example,  if  the  Institute 
awards  a  non-profit  organization 
$100,000  for  the  first  year  of  a  grant,  the 
organization  would  be  required  to 
provide  $25,000  in  match.  If  the  second 
year  grant  is  also  $100,000,  the  court 
would  be  required  to  provide  $30,000  in 
match.  A  non-profit  organization  must 
provide  at  least  10%  of  the  required 
match  in  the  form  of  cash. 


ui 
and 


Tie! 


Institute  may  waive  the  match 
match  requiranents  in  certain 
circumktances.  See  section  VIII.A.8.C. 


caih 


6.  Refe  ences  to  Previously  Submitted 
Materit  1 

A  CO  itinuation  application  should  not 
repeat  Information  contained  in  a 
previously  approved  application  or 
other  previously  submitted  materials, 
but  should  provide  specific  references 
to  sucU  materials  where  appropriate. 

7.  Submission  Requirements 

The  submission  requirements  set  forth 
in  section  VI. A. 5.,  other  than  the 
mailin*  deadline,  apply  to  continuation 
applici  tions. 

D.  Technical  Assistance  JSrants 


Tecb  Dical . 
awardqd 
obtain 
in  diagii 


1.  Purp  ose  and  Scope 

Assistance  Grants  are 
to  State  and  local  courts  to 
he  assistance  of  outside  raqperts 
osing,  developing,  and 
impleiienting  a  response  to  a  particular 
problei  a  in  a  jurisdiction. 

2.  App  ication  Procedures. 

For  i  siunmary  of  the  application 
proced  iires  for  Technical  Assistance 
Grants,  visit  the  Institute's  Web  site 
[http:/i  www.statejustice.orgi  and  click 
On-Lii  e  Tutorials,  then  Technical 
Assista  nee  Grant. 

In  lit  u  of  formal  applications, 
applio  nts  for  Technical  Assistance 
Grants  may  submit,  at  any  time,  an 
origins  [  and  three  copies  of  a  detailed 
letter  c  escribing  the  proposed  project. 
Letters  from  an  individual  trial  or 
appelli  te  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters!  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  i  administrator. 

3.  App  ication  Format 

Alth  lugh  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maxim  um  page  limit,  letters  of 
applio  ition  should  include  the 
follow  ng  information: 

a.  Nt  «a  for  Funding.  What  is  the 
critica  need  facing  the  court?  How 
would  the  proposed  technical  assistance 
help  tl  e  court  meet  this  critical  need? 
Why  c  mnot  State  or  local  resources 
fully  si  ipport  the  costs  of  the  required 
consuiant  services? 

b.  Pi  oject  Description.  What  tasks 
would  the  consultant  be  expected  to 
perfon  a,  and  how  would  they  be 
accom  >lished?  Which  organization  or 
indivii  ual  would  be  hired  to  provide 
the  asi  istance,  and  how  was  this 
consu  tant  selected?  If  a  consultant  has 
not  ye  been  identified,  what  procedures 
and  cr  teria  would  be  used  to  select  the 


consultant?  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  specific  tasks  would  the 
consuhant(s)  and  coiut  staff  undertake? 
What  is  the  schedule  for  completion  of 
each  required  task  and  the  entire 
project?  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
consultant,  and  who  at  the  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quartorly 
pr^ress  and  financial  status  reports? 

Uthe  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  organization 
docnunenting  interest  in  and  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frtune  and  for  the  proposed  cost.  The 
consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

c.  Likelihood  of  Implementation. 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  reconunended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

d.  Support  for  the  Project  from  the 
State  Supreme  Court  or  its  Designated 
Agency  or  Council.  Written  concmrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concurrence 
may  be  a  copy  of  SJI  Form  B  [See 
Appendix  F)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Coiut  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concuirenoe  may  be  submitted  with  the 
applicant's  letter  or  imder  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
accotmt  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 

4.  Budget  and  Matching  State 
Contribution 

A  completed  Form  E,  Une-Item 
Budget  Form  (See  Appendix  G),  and 
budget  narrative  miist  be  included  with 
the  letter  requesting  technical 
assistance.  "The  estimated  cost  of  the 


technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category. 

The  budget  narrative  should  provide 
the  basis  for  all  project-related  costs, 
including  the  basis  for  determining  the 
estimated  consultant  costs,  if 
compensation  of  the  consultant  is 
required  [e.g.,  the  number  of  (fays  per 
task  times  the  requested  daily 
consultant  rate).  Applicants  should  be 
aware  that  consultant  rates  above  $300 
per  day  must  be  approved  in  advance  by 
the  Institute,  and  that  no  consultant  will 
be  paid  more  than  $900  per  day  from 
Institute  funds.  In  addition,  the  budget 
should  provide  for  submission  of  two 
copies  of  the  consultant's  final  report  to 
the  Institute. 

As  with  other  awards  to  State  or  local 
coiuts,  match  must  be  provided  in  an 
amoxmt  equal  to  at  least  50%  of  the 
grant  amount  requested,  and  20%  of  the 
match  provided  must  be  cash.  The 
Institute  may  waive  the  match  and  cash 
match  requirements  in  certain 
circumstances.  See  section  VHI.A.S.c. 

Recipients  of  Technical  Assistance 
Grants  do  not  have  to  submit  an  audit 
but  must  maintain  appropriate 
documentation  to  support  expenditures. 
[See  section  VIII.A.3.) 

5.  Submission  Requirements 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  by 
September  26,  2003  will  be  notified  of 
the  Board's  decision  by  December  5, 
2003.  Those  submitting  letters  between 
September  27,  2003  and  January  9,  2004 
will  be  notified  of  the  Institute's 
decision  by  April  2,  2004;  those 
submitting  letters  between  January  10 
and  February  27,  2004  will  be  notified 
by  June  11,  2004;  those  submitting 
letters  between  February  28  and  June  4, 
2004  will  be  notified  by  August  27, 
2004;  and  those  submitting  letters 
between  June  5  and  Septeml>er  24,  2004 
will  be  notified  by  December  10,  2004. 

If  the  support  or  cooperation  of 
agencies,  fimding  bodies,  organizations, 
or  courts  other  than  the  applicant  would 
be  needed  in  order  for  the  considtant  to 
perform  the  required  tasks,  written 
assurances  of  such  support  or 
cooperation  should  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  cover; 
however,  to  ensure  ihat  there  is    ■ 
sufficient  time  to  bring  them  to  the 
attention  of  the  Board's  Technical 
Assistance  Committee,  letters  sent 
under  separate  cover  must  be  received 
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not  less  than  three  weeks  prior  to  the 
Board  meeting  at  which  the  technical 
assistance  requests  will  be  considered 
(i.e.,  by  October  15,  2003;  and  February 
12,  April  8,  July  2,  and  October  14, 
2004). 

E.  Judicial  Branch  Education  Technical 
Assistance  Grants 

1>  Piupose  and  Scope 

Judicial  Branch  Education  Technical 
Assistance  QBE  TA)  (kants  are  awarded 
to  State  and  local  courts  to  support:  (1) 
the  provision  of  expert  strategic 
assistance  designed  to  enable  them  to 
maintain  judicial  branch  education 
programming  during  the  current  budget 
crisis;  and/or  (2)  replication  or 
modification  of  a  model  training 
program  originally  developed  with 
Institute  funds.  Ordinarily,  the  Institute 
will  support  the  adaptation  of  a 
curriculum  once  [i.e.,  with  one  grant)  in 
a  given  State. 

JBE  TA  Grants  may  support 
consultant  assistance  in  maintaining  or 
developing  systematic  or  innovative 
judicial  branch  educational 
programming.  The  assistance  might 
include  expert  consultation  in 
developing  strategic  plans  to  ensure  the 
continued  provision  of  judicial  branch 
education  programming  despite  fiscal 
constraints;  development  of  improved 
methods  for  assessing  the  need  for,  and 
evaluating  the  quality  and  impact  of, 
court  education  programs  and  their 
administration  by  State  or  local  courts; 
faculty  development;  and/or  topical 
program  presentations.  Such  assistance 
may  be  tailored  to  address  the  needs  of 
a  particular  State  or  local  coiut  or 
specific  categories  of  court  employees 
throughout  a  State  and,  in  certain  cases, 
in  a  region,  if  sponsored  by  a  court. 

2.  Application  Procedures 

For  a  summary  of  the  application 
procedures  for  Judicial  Branch 
Education  Technical  Assistance  Grants, 
visit  the  Institute's  Web  site  [http:// 
www.statejustice.org)  and  click  on  On- 
Line  Tutorials,  then  Judicial  Branch 
Education  Technical  Assistance  Grant. 

In  lieu  of  formal  applications, 
applicants  should  submit  an  original 
and  thr^  photocopies  of  a  detailed 
letter. 

3.  Application  Format 

Although  there  is  no  prescribed 
format  for  the  letter,  or  a  minimum  or 
maximum  page  limit,  letters  of 
application  should  include  the 
foUowii^  information: 
a.  For  on-site  considtant  assistance: 
(1)  Need  for  Funding.  What  is  the 
critical  judicial  branch  educational  need 


facing  the  court?  How  would  the 
proposed  technical  assistance  help  the 
court  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fiiily 
support  the  costs  of  the  required 
consultant  services? 

(2)  Project  Description.  What  tasks 
would  the  considtant  be  expected  to 
perform,  and  how  would  they  be 
accomplished?  Which  organization  or 
individual  would  be  hired  to  provide 
the  assistance,  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdictions'  normal 
procedures  for  procuring  consultant 
services.)  What  specific  tasks  would  the 
consultant(s)  and  court  staff  undertake? 
What  is  the  schedule  for  completion  of 
each  required  task  and  the  entire 
project?  How  would  the  court  oversee 
the  project  and  provide  guidance  to  the 
consultant,  and  who  at  &e  court  would 
be  responsible  for  coordinating  all 
project  tasks  and  submitting  quarterly 
progress  and  financial  status  reports? 

If  the  consultant  has  been  identified, 
the  applicant  should  provide  a  letter 
from  that  individual  or  oiganization 
documenting  interest  in  and,  availability 
for  the  project,  as  well  as  the 
consultant's  ability  to  complete  the 
assignment  within  the  proposed  time 
frame  and  for  the  proposed  cost  The 
consultant  must  agree  to  submit  a 
detailed  Moitten  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

(3)  Likelihood  of  Implementation. 
What  steps  have  been  or  would  be  taken 
to  facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  specific  court  officials  or 
committees,  other  agencies,  funding 
bodies,  oiganizations,  or  a  court  other 
than  the  applicant  would  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  would  they  be  involved  in  the 
review  of  the  recommendations  and 
development  of  the  implementation 
plan? 

(4)  Support  for  the  Project  firom  the 
State  Supreme  Cburt  or  its  Designated 
Agency  or  Council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  concunence 
may  be  a  copy  of  SJI  Form  B  (See 
Appendix  F)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  bom.  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
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application.  The  concuirence  also  must 
specify  whether  the  State  Sui»eme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  coiincil  to  receive 
the  funds  directly. 

b.  For  adaptation  of  a  curriciilum: 

(1)  Project  Description.  What  is  the 
title  of  the  model  ciuriculum  to  be 
adapted  and  who  originally  developed  it 
with  Institute  funding?  Why  is  this 
education  program  needed  at  the 
present  time?  What  are  the  project's 
goals?  What  are  the  learning  objectives 
of  the  adapted  curriculum?  What 
program  components  would  be 
implemented,  and  what  types  of 
modifications,  if  any,  are  anticipated  in 
length,  format,  learning  objectives, 
teaching  methods,  or  content?  Who 
would  be  responsible  for  adapting  the 
model  curriculum?  Who  wo\Ud  the 

Earticipants  be,  how  many  would  there 
e,  how  would  they  be  recruited,  and 
from  where  would  they  come  (e.g.,  from 
across  the-State,  from  a  single  \ocal 
jurisdiction,  frt>m  a  multi-State  region]? 

(2)  Need  for  Funding.  Why  are 
sufficient  State  or  local  resources 
unavailable  to  fully  support  the 
modification  and  presentation  of  the 
model  curriculiun?  What  is  the  potential 
for  replicating  or  integrating  the  adapted 
curriculum  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

(3)  Likelihood  of  Implementation. 
What  is  the  proposed  timeline, 
including  the  project  start  and  end 
dates?  On  what  date(s)  would  the 
judicial  branch  education  program  be 
presented?  What  process  would  be  used 
to  modify  and  present  the  program? 
Who  would  serve  as  faculty,  and  how 
w«re  they  selected?  What  measiues 
would  be  taken  to  facilitate  subsequent 
presentations  of  the  program? 
(Ordinarily,  an  independent  evaluation 
of  a  curriculum  adaptation  project  is  not 
required;  however,  the  results  of  any 
evaluation  should  be  included  in  the 
final  report.) 

(4)  Expressions  of  Interest  by  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
branch  education  personnel  who  are 
expected  to  attend?  (Applicants  may 
demonstrate  this  by  attaching  letters  of 
support) 

(5)  Chief  Justice's  Concurrence.  Local 
courts  shoiild  attach  a  concurrence  form 
signed  by  the  Chief  Justice  of  the  State 
or  his  oor  her  designee.  [See  Form  B , 
Appendix  F.) 


4.  Bud(  et  and  Matching  State 
Contril  ution 

Applicants  should  attadi  a  copy  of 
budget  Form  E  (See  Appendix  G)  and  a 
budget  narrative  (see  A.4.  in  this 
sectioiu  that  describes  the  basis  for  the 
computation  of  all  project-related  costs 
and  th0  source  of  the  match  offered.  As 
with  ot)ier  awards  to  State  or  local 
courts,  match  must  be  provided  in  an 
amounj  equal  to  at  least  50%  of  the 
grant  ai  aount  requested.  Recipients  of 
JBE  TA  grants  are  not  required  to 
proArid(  a  cash  match.  The  Institute  may 
waive  t  le  match  requirements  in  certain 
circumstances.  See  section  VII1.A.8.C. 

5.  Subi  lission  Requirements 

Lette  "s  of  application  may  be 
submit  ed  at  any  time;  however,  all  of 
the  lett  srs  received  diiring  a  calendar 
quarter  will  be  considered  at  one  time. 
Applicants  submitting  letters  by 
Septendber  26,  2003  wiU  be  notified  of 
the  Board's  decision  by  December  5, 

2003.  llhose  submitting  letters  between 
September  27,  2003,  and  January  9, 
2004  will  be  notified  of  the  Institute's 
decision  by  April  2,  2004;  those 
submitting  letters  between  January  10 
and  February  27,  2004  will  be  notified 
by  Jund  11,  2004;  those  submitting 
letters  petween  March  1  and  June  4, 
2004  wjll  be  notified  by  August  27, 
2004;  akkd  those  submitting  letters 
between  June  5  and  September  24,  2004 
will  bejnotified  by  December  10,  2004. 

For  durriculum  adaptation  requests, 
applicants  should  allow  at  least  60  days 
betwee  a  the  notification  deadline  and 
the  dat  i  of  the  proposed  program  to 
allow  a  ufficient  time  for  needed 
plannii  ig.  For  example,  a  court  that 
plans  t )  conduct  an  education  program 
in  June  2004  should  submit  its 
applia  tion  no  later  than  January  9, 

2004,  i  1  time  for  the  Board's  decision  by 
April  2 ,  2004. 

F.  Schi  larships 

1.  PuTi:  ose  and  Scope 

The  imposes  of  the  Institute 
schola]  ship  program  are  to  enhance  the 
skills, '.  Jiowledge,  and  abiUties  of  judges 
and  CO  irt  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-Stat  I  educational  programs 
sponso  red  by  national  and  State 
provid  irs  that  they  could  not  otherwise 
attend  lecause  of  limited  State,  local, 
and  pe  "sonal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institu  e  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Schdlarsnips  will  be  grantiad  to 
indivii  uals  only  for  the  purpose  of 
attend  og  an  educational  program  in 


another  State.  An  applicant  may  apply 
for  a  scholarship  for  only  one 
educational  program  during  any  one 
application  cycle. 

Scholarship  funds  may  be  used  only 
to  cover  the  costs  of  tuition, 
transportation,  and  reasonable  lodging 
(up  to  $150  per  night,  including  taxes). 
Transportation  expenses  may  include 
round-trip  coach  airfare  or  train  fere. 
Scholarship  recipients  are  strongly 
encouraged  to  take  advantage  of 
excursion  or  other  special  airfares  (e.g., 
reductions  oSned  when  a  ticket  is 
purchased  21  days  in  advance  of  the 
travel  date)  when  making  their  travel 
arrangeinents.  Recipients  who  drive  to  a 
program  site  may  receive  $.36/mile  up 
to  the  amount  of  the  advanced-purchase 
rotmd-trip  airfare  between  their  homes 
and  the  program  sites.  Funds  to  pay 
tuition,  transportation,  and  lodging 
expenses  in  excess  of  $1,500  and  other 
costs  of  attending  the  program — such  as 
meals,  materials,  transportation  to  and 
from  airports,  and  local  transportation 
(including  rental  cars) — at  the  program 
site  must  be  obtained  fitim  other  sources 
or  borne  by  the  scholarship  recipient. 
Scholarship  applicants  are  encouraged 
to  check  other  soiirces  of  financial 
assistance  and  to  combine  aid  from 
various  sotirces  whenever  possible. 

A  scholarship  is  not  transferable  to 
another  individual.  It  may  be  used  only 
for  the  course  specified  in  the 
application  unless  the  applicant's 
request  to  attend  a  different  course  that 
meets  the  eligibility  requirements  is 
approved  in  writing  by  the  Institute. 
Decisions  on  such  requests  will  be  made 
within  30  days  after  the  receipt  of  the 
request  letter. 

2.  Eligibility  Requirements 

'  For  a  smnmarsrof  the  Scholarship 
award  process,  visit  the  Institute's  Web 
site  at  http://www.statejustice.org  and 
click  on  On-Line  Tutorials,  then 
Scholarship. 

a.  Recipients.  Scholarships  can  be 
awarded  only  to  full-time  judges  of  State 
or  local  trial  and  appellate  courts;  full- 
time  professional.  State,  or  local  court 
personnel  with  mana^ment 
responsibilities;  and  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part-time  judges,  quasi-judicial 
hearing  officers  including  referees  and 
commissioners,  administrative  law 
judges,  staff  attorneys,  law  clerks,  line 
staff,  law  enforcement  officers,  and 
other  executive  branch  personnel  are 
not  eligible  to  receive  a  scholarship. 

b.  Courses.  A  Scholarship  can  be 
awarded  only  for  a  course  presented  in 
a  State  other  than  the  one  in  which  the 
applicant  resides  or  vnxks.  The  course 


must  be  designed  to  enhance  the  skills 
of  new  or  experienced  judges  and  court 
managers;  address  any  of  &e  topics 
listed  in  the  Institute's  Special  Interest 
categories;  or  be  offered  by  a  recognized 
graduate  program  for  judges  or  court 
managers.  The  annual  or  mid-year 
meeting  of  a  State  or  national 
organization  of  which  the  applicant  is  a 
member  does  not  qualify  as  an  out-of- 
State  educational  program  for 
scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 

Applicants  are  encouraged  not  to  wait 
for  the  decision  on  a  scholarship  to 
register  for  an  educational  program  they 
wish  to  attend. 

3.  Forms 

a.  Scholarship  Application— FORM  S-1 
(Appendix  H) 

The  Scholarship  Application  requests 
basic  information  about  the  applicant 
and  the  educational  program  the 
applicant  would  like  to  attend.  It  also 
addresses  the  applicant's  commitment 
to  share  the  skills  and  knowledge  gained 
with  local  court  colleagues  and  to 
submit  an  evaluation  of  the  program  the 
applicant  attends.  The  Scholarship 
Application  must  bear  the  original 
signature  of  the  applicant.  Faxed  or 
photocopied  signatures  will  not  be 
accepted. 

b.  Scholarship  Application 
Concurrence— FORM  S-2  (Appendix  H) 

Judges  and  court  managers  applying 
for  Scholarships  must  submit  the 
written  conciurence  of  the  Chief  Justice 
of  the  State's  Supreme  Court  (or  the 
Chief  Justice's  designee)  on  the 
Institute's  Judicial  Education 
Scholarship  Concurrence  form  [See 
Appendix  H).  The  signature  of  the 
presiding  judge  of  the  applicant's  court 
cannot  be  substituted  for  that  of  the 
Chief  Justice  or  the  Chief  Justice's 
designee.  Court  managers,  other  than 
elected  clerks  of  court,  also  must  submit 
a  lettet  of  support  from  their  immediate 
supervisors. 

4.  Submission  Requirements 

Scholarship  appUcations  must  be 
submitted  during  the  periods  specified 
below: 

October  6  and  December  1,  2003,  for 
programs  beginning  between  January  1 
and  March  31,  2004; 

January  5  and  March  1,  2004  for 
programs  beginning  between  April  1 
and  Jime  30,  2004; 

April  5  and  May  31,  2004  for 
programs  beginning  between  July  1  and 
September  30,  2004; 
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July  6  and  August  30,  2004  for 
programs  beginning  between  October  1 
and  December  31,  2004;  and 

October  4  and  November  29,  2004  for 
programs  beginning  between  January  1 
and  March  31,  2005. 

No  exceptions  or  extensions  will  be 
granted.  AppUcations  sent  prior  to  the 
beginning  of  an  application  period  will 
be  treated  as  having  been  sent  one  week 
after  the  beginning  of  that  application 
period.  All  the  required  items  must  be 
received  for  an  application  to  be 
considered.  If  the  Concurrence  form  or 
letter  of  support  is  sent  separately  bom 
the  application,  the  postmark  date  of  the 
last  item  to  be  sent  will  be  used  in 
appljdng  the  above  criteria. 

All  applications  should  be  sent  by 
mail  or  courier  (not  fax  or  e-mail)  to: 
Scholarship  Program  Coordinator,  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  VA  22314. 

Vn.  Apptication  Review  Procedures 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procediu-es.  The  staff  contact  will  be 
named  in  the  Institute's  letter 
acknowledging  receipt  of  the 
application. 

B.  Selection  Criteria 

1.  Project  Grant  and  Continuation  Grant 
Applications 

a.  All  applications  will  be  rated  on  the 
basis  of  the  criteria  set  forth  below.  The 
Institute  will  accord  the  greatest  weight 
to  the  following  criteria: 

(1)  The  soundness  of  the 
methodology; 

(2)  The  demonstration  of  need  for  the 
project; 

(3)  The  appropriateness  of  the 
proposed  evaluation  design; 

(4)  The  applicant's  management  plan 
and  organizational  capabilities; 

(5)  "The  qualifications  of  the  project's 
staff; 

(6)  The  products  and  benefits 
resulting  from  the  project,  including  the 
extent  to  which  the  project  will  have 
long-term  benefits  for  State  courts  across 
the  nation; 

(7)  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions; 

(8)  The  reasonableness  of  the 
proposed  budget; 

(9)  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project;  and 

(10)  The  proposed  project's 
relationship  to  one  of  the  Special 
Interest  categories  set  forth  in  section 

n.A. 


b.  For  continuation  grant  applications, 
the  key  findings  and  recommendations 
of  evaluations  and  the  proposed 
responses  to  those  findings  and 
recommendations  also  will  be 
considered. 

c.  In  determining  which  projects  to 
support,  the  Institute  will  also  considw 
whether  the  applicant  is  a  State  court, 
a  national  court  support  or  education 
organization,  a  non-court  unit  of 
government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see 
section  IV.);  the  availability  of  fin<incial 
assistance  from  other  sources  for  the 
project;  the  amoiuit  and  nature  (cash 
and  in-kind)  of  the  applicant's  match; 
the  extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements;  and  the  level  of 
appropriations  available  to  die  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

2.  Technical  Assistance  Grant 
Applications 

Technical  Assistance  Grant 
applications  will  be  rated  on  the  basis 
of  the  following  criteria: 

a.  Whether  the  assistance  would 
address  a  critical  need  of  the  court; 

b.  The  soundness  of  the  technical 
assistance  approach  to  the  problem; 

c.  The  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s); 

d.  The  court's  commitment  to  act  on 
the  consultant's  recommendations;  and 

e.  The  reasonableness  of  the  proposed 
budget. 

The  Institute  also  will  consider  factors 
such  as  the  level  and  natiue  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
the  level  of  appropriations  available  to 
the  Institute  in  the  ciurent  year,  and  the 
amount  expected  to  be  available  in 
succeeding  fiscal  years. 

3.  Judicial  Branch  Education  Technical 
Assistance  Grant  Applications 

Judicial  Branch  Education  Technical 
Assistance  Grant  applications  will  be 
rated  on  the  basis  of  the  following 
criteria: 

a.  For  on-site  consultant  assistance: 

(1)  Whether  the  assistance  would 
address  a  critical  need  of  the  court; 

(2)  The  soimdness  of  the  technical 
assistance  approach  to  the  problem; 

(3)  The  qufdifications  of  the 
consultant{s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s): 
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(4)  The  court's  commitment  to  act  on 
the  consiiltant's  recommendations;  and 

(5)  The  reasonableness  of  the 
proposed  budget. 

b.  For  cuniculiun  adaptation  projects: 

(1)  The  goals  and  objectives  of  the 
proposed  project; 

(2)  The  need  for  outside  funding  to 
support  the  program; 

(3)  The  appropriateness  of  the 
approach  in  achieving  the  project's 
educational  objectives; 

(4)  The  likelihood  of  effective 
implementation  and  integration  of  the 
modified  curriculimi  into  the  State's  or 
local  jurisdiction's  ongoing  educational 
programming;  and 

(5)  Expressions  of  interest  by  the 
jud^  and/or  court  personnel  who 
would  be  directly  involved  in  or 
affected  by  the  project. 

The  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with 
match  requirements,  diversity  of  subject 
matter,  geographic  diversity,  the  level  of 
appropriations  available  in  the  current 
year,  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

4.  Scholarships 

Scholarships  will  be  awarded  on  the 
basis  of: 

a,.  The  date  on  which  the  application 
and  concurrence  (and  support  letter,  if 
required)  were  sent; 

b.  The  imavailability  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program  or  scholarship  funds  firom 
another  source; 

c.  The  absence  of  educational 
programs  in  the  applicant's  State 
addressing  the  topic(s)  covered  by  the 
■educational  program  for  which  the 
scholarship  is  being  sought; 

d.  Geographic  balance  among  the 
recipients; 

e.  The  balance  of  scholarships  among 
educational  programs; 

f .  The  balance  of  scholarships  among 
the  types  of  courts  represented;  and 

g.  "The  level  of  appropriations 
available  to  the  Institute  in  the  current 
year  and  the  amount  expected  to  be 
available  in  succeeding  fiscal  years. 

The  postmark  or  courier  receipt  will 
be  used  to  determine  the  date  on  which 
the  application  form  and  other  required 
items  were  sent. 

C.  Review  and  Approval  Process 

1.  Project  and  Continuation  Grant 
Applications 

The  Institute's  Board  of  Directors  will 
review  the  applications  competitively. 
The  Institute  staff  will  prepare  a 
narrative  siunmary  and  a  rating  sheet 
assigning  points  for  each  relevant 


selectic  a  criterion  for  applications  that 
fall  wit  lin  the  scope  of  the  Institute's 
grant  pi  ogram  and  merit  serious 
considi  ration  by  the  Board.  The  staff 
will  ids )  prepare  a  list  of  those 
applica  ions  that,  in  the  judgment  of  the 
Executi  ire  Director,  propose  projects  that 
lie  outs  de  the  scope  of  the  Institute's 
prograi  i  or  are  not  likely  to  merit 
serious  consideration  by  the  Board.  The 
staff  wi  1  present  the  narrative 
siunmaries,  rating  sheets,  and  list  of 
non-re^  iewed  papers  to  the  Board  for  its 
review.  Board  committees  will  review 
applica  don  summaries  within  assigned 
prograi|i  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  projects  it  will  fund.  The 
decision  to  fund  a  project  is  solely  that 
of  the  Board  of  Directors. 

The  Qhairman  of  the  Board  will  sign 
appfovi  id  awards  on  behalf  of  the 
Institut ;. 


2. 
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Tech  oical  Assistance  and  Judicial 
Education  Technical  Assistance 
/  pplications 

astitute  staff  will  prepare  a 
summary  of  each  application 
sheet  assigning  points  for 
selection  criterion.  A 
of  the  Board  of  Directors  will 
the  applications  competitively. 
Bo  u'd  of  Directors  has  delegated  its 
authgri  ty  to  approve  Technical 
Assista  ice  and  Judicial  Branch 
Educat  on  Technical  Assistance  Grants 
to  the  committee  established  for  each 
prograi  i 


e  I  Chairman  of  the  Board  will  sign 
approv  h1  awards  on  behalf  of  the 
Institut  s. 

3.  Schc  larships 

A  co:  nmittee  of  the  Institute's  Board 
of  Dire  ;tors  will  review  Scholarship 
applica  tions  quarterly.  The  Board  of 
Directc  rs  has  delegated  its  authority  to 
approv  9  Scholarships  to  the  committee 
establii  hed  for  the  program. 

The  Chairman  of  the  Board  will  sign 
approved  awards  on  behalf  of  the 
Institui  e. 

D.  Rett  m  Policy 

Unle  ss  a  specific  request  is  made, 
imsucc  Bssful  applications  will  not  be 
retiuiM  d.  Applicants  are  advised  that 
Institu'  e  records  are  subject  to  the 
provisfcns  of  the  Federal  Freedom  of 
Information  Act,  5  U.S.C.  552. 

cation  of  Board  Decision 

e  Institute  will  send  written 
o  applicants  concerning  all 
ecisions  to  approve,  defer,  or 
eir  respective  applications.  For 
all  applications  (except  Scholarships), 


the  Institute  also  will  convey  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
^oard  to  deny  an  application  may  not  be 
appealed,  but  it  does  not  prohibit 
resubmission  of  a  proposal  based  on 
that  application  in  a  subsequent  funding 
cycle.  'The  Institute  will  also  notify  the 
State  court  administrator  when  grants 
are  approved  by  the  Board  to  support 
projects  that  will  be  conducted  by  or 
involve  courts  in  that  State. 

2.  The  Institute  intends  to  notify  each 
Scholarship  applicant  of  the  Board 
committee's  decision  within  30  days 
after  the  close  of  the  relevant 
application  period. 

F.  Response  to  Notification  of  Approval 

With  the  exception  of  those  approved 
for  Scholarships,  applicants  have  30 
days  from  the  date  of  the  letter  notifying 
them  that  the  Board  has  approved  their 
application  to  respond  to  any  revisions 
requested  by  the  Board.  If  the  requested 
revisions  (or  a  reasonable  schedule  for 
submitting  such  revisions)  have  not 
been  submitted  to  the  Institute  within 
30  days  after  notification,  the  approval 
may  be  rescinded  and  the  application 
presented  to  the  Board  for 
reconsideration. 

Vm.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contains  limitations  and  conditions  on 
grants,  contracts,  and  cooperative 
agreements  awarded  by  the  Institute. 
The  Board  of  Directors  has  approved 
additional  policies  governing  the  use  of 
Institute  grant  funds.  These  statutory 
and  policy  requirements  are  set  forth 
below. 

A.  Recipients  of  Project  Grants 

1.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

2.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project  staff 
position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  the 
recipient  must  submit  a  description  of 
the  quedifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  staff  position 
must  be  received  from  ihe  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 
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3.  Audit 

Recipients  of  project  grants  must 
provide  for  an  annual  fiscal  audit  which 
inchides  an  opinion  on  whether  the 
financial  statements  of  the  grantee 
present  fairly  its  financial  position  and 
its  financial  operations  are  in 
accordance  with  generally  accepted 
accounting  principles.  {See  section  DCK. 
of  the  Guideline  for  the  requirements  of 
such  audits.)  Scholarship  recipients  and 
recipients  of  Solutions  F^ject  State 
Court  Information  Collection  Grants, 
Judicial  Branch  Education  Technical 
Assistance  Grants,  and  Technical 
Assistance  Grants  are  not  required  to 
submit  an  audit,  but  they  must  maintain 
appropriate  documentation  to  support 
all  expenditures. 

4.  Budget  Revisions 

Budget  revisions  among  direct  cost 
categories  that  (i)  transfer  grant  funds  to 
an  imbudgeted  cost  category  or  (ii) 
individually  or  cumulatively  exceed 
five  percent  of  the  approved  original 
budget  or  the  most  recently  approved 
revised  budget  require  prior  histitute 
approval. 

5.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  must  adhere  to  the  following 
requirements: 

a.  No  official  or  employee  of  a 
recipient  court  or  organization  sh^l 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used, 
where,  to  his  or  her  knowledge,  he  or 
she  or  his  or  her  immediate  family, 
partners,  organization  other  than  a 
public  agency  in  which  he  or  she  is 
serving  as  officer,  director,  trustee, 
partner,  or  employee  or  any  person  or 
organization  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment, 
has  a  financial  interest. 

b.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

(1)  Using  an  official  position  for 
private  gain;  or 

(2)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

c.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 


of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work,  and/ 
or  requests  for  proposals  for  a  prc^rased 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

6.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  woik, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  induding 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies,  February  18, 1983,  and 
statement  of  Government  Patent  Policy). 

7.  Lobbying 

a.  Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  Orders 
or  similar  promulgations  by  Federal, 
State  or  local  agencies,  or  to  influence 
the  passage  or  defeat  of  any  legislation 
by  Federal,  State  or  local  legislative 
bodies.  42  U.S.C.  10706(a). 

b.  It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
applications  submitted  by  oiganizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
maimer.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

8.  Matching  Requirements 

All  grantees  other  than  scholarship 
recipients  and  individuals  who  receive 
"think  piece"  grants  are  required  to 
provide  match.  See  section  m.L.  for  the 
definition  of  match.  The  amoimt  and 
nature  of  required  match  depends  on 
the  tjrpe  of  organization  receiving  the 
grant  and  the  duration  of  the  Institute's 
support. 

The  grantee  is  responsible  for 
ensuring  that  the  total  amount  of  match 


proposed  is  actually  contributed.  If  a 
proposed  contribution  is  not  fully  met. 
the  Institute  may  reduce  the  award 
amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement  [See  section 
D(.E.l.). 

The  Board  of  Directors  considers  the 
amount  and  nature  of  imrequired  n»«tnh 
contributed  by  appficants  in  malring 
grant  decisions.  Cash  match  and  non- 
cash match  may  be  provided,  subject  to 
the  requirements  of  subsections  a.  and 
b.  below. 

a.  New  Project  Grants 

(1)  State  and  local  units  of 
government.  All  awards  to  courts  m_ 
other  units  of  State  or  local  government 
(not  including  publicly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  public  sources 
of  not  less  than  50%  of  Uie  total  amount 
of  the  Institute's  award.  For  example,  if 
a  State  court  or  executive  branch  agency 
receives  a  $100,000  grant  fiom  the 
Institute,  it  must  provide  a  $50,000 
match  (50%  of  the  $100,000  awarded  by 
SJI).  With  the  exception  of  Judicial 
Branch  Education  Technical  Assistance 
Grants,  at  least  20%  of  the  required 
match  for  a  new  grant  ($10,000  in  the 
example)  must  be  provided  in  the  form 
of  cash  rather  than  in-kind  support  (e.g., 
the  value  of  staff  time  contributed  to  the 
project). 

(2)  All  other  grantees.  All  other 
grantees  are  required  to  contribute  a 
match  of  25%  to  a  new  SJI-funded 
project.  For  example,  if  a  non-profit 
organization  receives  a  $100,000  grant 
from  SJI,  it  must  provide  a  $25,000 
match.  A  non-profit  organization  must 
provide  at  least  10%  of  the  required 
match  for  a  new  grant  ($2,500  in  the 
example)  in  the  form  of  cash. 

b.  Continuation  Grants 

All  grantees  are  required  to  assume  a 
greater  share  of  project  support  over 
time. 

(1)  State  and  local  units  of 
government.  State  and  local  units  of 
government  are  required  to  provide 
match  equaling  at  least  50%  of  the 
amount  provided  by  SJI  in  the  first  jrear 
of  the  project,  60%  in  the  second  year, 
75%  in  the  third  year,  90%  in  the  fourth 
year,  and  100%  in  the  fifth  year.  For 
example,  if  SJI  awards  a  State  court 
$100,000  for  the  first  year  of  a  grant,  the 
court  would  be  required  to  provide 
$50,000  in  match,  ff  the  second-year 
grant  is  also  $100,000,  the  court  is 
required  to  provide  $60,000  in  match.  A 
court  that  wishes  to  limit  its  second- 
year  contribution  to  $50,000  may  ask 
the  Institute  for  a  reduced  amount,  i.e., 
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$83,333,  in  order  to  meet  the  60% 
ramiirement. 

(1)  All  other  grantees.  All  other 
grantees  are  required  to  provide  match 
equaling  at  least  25%  of  the  amount 
provided  by  the  Institute  in  the  first  year 
of  the  project,  30%  in  the  second  year, 
37.5%  in  the  third  year.  45%  in  the 
fourth  year,  and  50%  in  the  fifth  year. 
For  example,  if  the  Institute  awards  a 
non-profit  organization  $100,000  for  the 
first  year  of  a  grant,  the  organization 
must  provide  $25,000  in  match.  If  the 
second-year  grant  is  also  $100,000,  the 
grantee  is  required  to  provide  $30,000  in 
match.  An  organization  that  wishes  to 
limit  its  second-year  contribution  to 
$25,000  may  ask  the  Institute  for  a 
reduced  amount,  i.e.,  $83,333,  in  order 
to  meet  the  30%  reqiiirement. 

c.  Waiver 

(2)  Match  generally. 

(a)  The  match  requirement  for  State 
and  local  units  of  government  may  be 
waived  in  exceptionally  rare 
circumstances  upon  the  request  of  the 
Chief  Justice  of  die  highest  court  in  the  ' 
State  and  approval  by  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

(b)  The  match  requirement  for  all 
other  grantees  required  to  provide 
match  may  be  waived  in  exceptionally 
rare  circumstances  upon  the  request  of 
an  appropriate  official  and  approval  by 
the  Board  of  Directors 

(2)  Cash  match.  For  all  grantees 
required  to  provide  cash  match,  the 
requirement  may  be  waived  upon  the 
applicant's  demonstration  that 
providing  the  required  cash  match  will 
cause  the  applicant  a  financial  hardship. 

(3)  The  Board  of  Directors  encourages 
all  applicants  to  provide  the  maximiun 
amount  of  in-kind  and  cash  match 
possible,  even  if  a  waiver  is  approved. 
The  amount  and  nature  of  match  are 
criteria  in  the  grant  selection  process. 
See  section  Vn.B.l.c. 

9.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

10.  Political  Activities  , 

No  recipient  may  contribute  or  make 
available  Institute  funds,  program 
pwsonnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  £rom 
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using  fu]  tds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referend  xra.  Officers  and  employees  of 
recipien  s  shall  not  intentionally 
identify  he  Institute  or  recipients  with 
any  partisan  or  nonpartisan  political 
activity  Associated  with  a  political  party 
or  association,  or  the  campaign  of  any 
candidal  b  for  public  or  party  office.  42 
U.S.C.  II  1706(a). 

11.  Predicts  . 

a.  Ackno  wledgment,  Logo,  and 
Disclaim  sr 

(1)  Re<  ipients  of  Institute  funds  must 
acknowl  »dge  prominently  on  all 
products  developed  with  grant  funds 
that  supi  tort  was  received  from  the 
Institute,  The  "SJI"  logo  must  appear  on 
the  front]  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 
This  incudes  final  products  printed  or 
otherwis  3  reproduced  during  the  grant 
period,  a  s  well  as  reprintings  or 
reproduc  tions  of  those  materials 
following  the  end  of  the  grant  period.  A 
camera-i^ady  logo  sheet  is  available 
from  the 'Institute  upon  request. 

(2)  Recipients  also  must  display  the 
following  disclaimer  on  all  grant 
products  "This  (document,  film,  " 
videotape,  etc.)  was  developed  under 
(grant/cooperative  agreement)  number 
SJI-{inseft  number)  from  the  State 
Justice  Institute.  The  points  of  view 
expressed  are  those  of  the  (author(s), 
filmmaker(s),  etc.)  and  do  not 
necessarily  represent  the  official 
position  pr  policies  of  the  State  Justice 
histitute, " 

b.  Chargi  s  for  Grant-Related  Products/ 
Recover]  of  Costs 

(1)  Wh  en  Institute  funds  fully  cover 
the  cost  I  if  developing,  producing,  and 
dissemii  ating  a  product  (e.g.,  a  report, 
curriculi  m,  videotape,  or  software),  the 
product  ihould  be  distributed  to  the 
field  wit  lout  charge.  When  Institute 
funds  on  y  partially  cover  the 
develop]  lent,  production,  or 
dissemir  ation  costs,  the  grantee  may, 
with  the  hstitute's  prior  written 
approval  recover  its  costs  for 
developing,  producing,  and 
dissemiijating  the  material  to  those 
requesting  it,  to  the  extent  that  those 
costs  were  not  covered  by  Institute 
funds  orjgrantee  matching 
contribunons. 

(2)  Applicants  should  disclose  thefr 
intent  tolsell  grant-related  products  in 
the  application.  Grantees  must  obtain 
the  written  prior  approval  of  the 
Institute  pi  their  plans  to  recover  project 
costs  thr  >ugh  the  sale  of  grant  products. 


Written  requests  to  recover  costs 
ordinarily  should  be  received  diuing  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
application),  the  number  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25,  the  written  request 
also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the   ' 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

(3)  In  tne  event  that  the  sale  of  grant 
products  results  in  revenues  that  exceed 
the  costs  to  develop,  produce,  and 
disseminate  the  product,  the  revenue 
must  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  that  have  been  approved  by 
the  Institute.  See  sections  III.O.  and 
IX.G.  for  requirements  regarding  project- 
related  income  realized  diuing  the 
project  p^od. 

c.  Copjrrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 
any  bqpks,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reserve  a 
royalty-fi«e,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

d.  Distribution 

In  additioiL.to  the  distribution 
specified  in  the  grant  application, 
grantees  shall  send: 

(1)  Fifteen  (15)  copies  of  each  final 
product  developed  with  grant  funds  to 
the  Institute,  unless  the  product  was 
developed  under  either  a  Technical 
Assistance  or  a  Judicial  Branch 
Education  Technical  Assistance  grant, 
in  which  case  submission  of  2  copies  is 
required; 

(2)  An  electronic  version  of  the 
product  in  .html  or  .pdf  format  to  the 
Institute;  and 

(3)  One  copy  of  each  final  product 
developed  widi  grant  funds  to  the 
library  established  in  each  State  to 
collect  matfflials  prepared  with  Institute 
support.  (A  list  of  the  libraries  is 
contained  in  Appendix  C.  Labels  for 
these  libraries  are  available  on  the 
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Institute's  Web  site,  http:// 
www.statejustice.org.)  Grantees  that 
develop  web-based  electronic  products 
must  send  a  hard-copy  document  to  the 
SJI-designated  libraries  and  other 
appropriate  audiences  to  alert  them  to 
the  availability  of  the  Web  site  or 
electronic  product.  Recipients  of 
Judicial  Branch  Educaticm  Technical 
Assistance  and  Technical  Assistance 
Grants  are  not  required  to  submit  final 
products  to  State  libraries. 

(5)  A  press  release  describing  the 
project  and  announcing  the  results  to  a 
list  of  national  and  State  judicial  branch 
organizations  provided  by  the  Institute. 

e.  Institute  Approval. 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  written  product  to  the 
Institute  for  review  and  approval.  The 
draft  must  be  submitted  at  least  30  days 
before  the  product  is  scheduled  to  be 
sent  for  publication  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  required  by  the  Institute. 
Grantees  must  provide  for  timely 
reviews  by  the  Institute  of  videotape  or 
CD-ROM  products  at  the  treatment, 
script,  rough  cut.  and  final  stages  of 
development  or  their  equivalents. 

f.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  tmless 
otherwise  specified  in  the  award 
dociunents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

12.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment 

13.  Reporting  Requirements 

a.  Recipients  of  Institute  funds  other 
than  Scholarships  must  submit 
Quartorly  Piogr^s  and  Financial  Status 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is.  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 


schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  diereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

D.  The  quarterly  Financial  Status 
Report  must  be  submitted  in  accordance 
with  section  IX.H.2.  of  this  Guideline.  A 
final  project  Progress  Report  and 
Financial  Status  Report  shall  be 
submitted  within  90  days  after  the  end 
of  the  grant  pmod  in  accordance  writh 
section  IX.L.1.  of  this  Guideline. 

14.  Research 

a.  Availability  of  Research'Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
available  for  secondary  analysis  a 
diskette(s)  or  data  tape(s)  containing 
research  and  evaluation  data  collected 
\mder  an  Institute  g^^nt  and  the 
accompanying  code  manual.  Grantees 
may  recover  tiie  actual  cost  of 
duplicating  and  mailing  or  otherwdse 
transmitting  the  data  set  and  manual 
from  the  person  or  organization 
requesting  the  data.  Grantees  may 
provide  t^  requested  data  set  in  the 
format  in  whidi  it  was  created  and 
analyzed. 

b.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act, 
no  recipient  of  financial  assistance  firom 
SJI  may  use  or  reveal  any  research  m 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
piupose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit  or  othet 
judicial,  legislative,  or  administrative 
proceedings. 

c.  Hiunan  Subject  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  Uie 
protection  of  peasons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
Institute  must  approve  procediues 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 


eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

15.  State  and  Local  Court  Applications 

Each  application  for  funding  bom  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Coiut,  at  its  designated  agency 
at  coimcil.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accoimtable  for  all  funds  awarded  on 
the  basis  of  such  an  application.  42 
U.S.C.  10705(b)(4i. 

16.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  ^te  coiuts,  rather  than  to  support 
basic  court  services,  funds  shaU  not  be 
used  for  the  following  purposes: 

a.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  paying 
rent  for  space  which  is  part  of  the 
court's  normal  operations); 

b.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
(u  experimental  program;  or 

c.  Solely  to  purchase  equipmenr 

17.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit 
written  documentation  demonstratii^ 
why  fund  termination  or  suspension 
should  not  occiu-,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  4o  comply  substantially 
with  the  Act,  the  Guideline,  or  the  trains 
and  conditions  of  the  award.  42  U.S.C. 
10708(a). 

18.  Title  to  Property 

At  the  conclvisioh  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  and  approved  by  the  Institute 
that  the  property  will  continue  to  be 
used  for  the  authorized  purposes  of.  the 
Institute-funded  project  or  other 
purposes  consistent  with  the  State 
Justice  Institute  Act.  If  such  Gratification 
is  not  made  or  the  Institute  disapproves 
such  certificaticm,  title  to  all  such 
property  with  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the 
disposition  of  the  property. 
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B.  Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Gmnts 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  and 
Technical  Assistance  Grants  must 
comply  with  the  requirements  listed  in 
section  VID.A.  (except  the  requirements 
pertaining  to  audits  in  section  VIII.A.3. 
and  product  dissemination  in  section 
Vm.A.ll.d.  and  e.)  and  the  reporting 
requirements  below: 

1.  Judicial  Branch  Education  Technical 
Assistance  Grant  Reporting 
Requirements 

Recipients  of  Judicial  Branch 
Education  Technical  Assistance  Grants 
must: 

a.  Submit  one  copy  of  the  manuals, 
handbooks,  conference  packets,  or 
consultant's  report  developed  under  the 
grant  at  the  conclusion  of  the  grant 
period,  along  with  a  final  report  that 
includes  any  evaluation  results  and 
explains  how  the  grantee  intends  to 
present  the  educational  program  in  the 
future  and/or  implement  the 
consultant's  recommendations,  as  well 
as  two  copies  of  the  consultant's  report; 
and 

b.  Complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period,  if  appropriate. 

2.  Technical  Assistance  Grant  Reporting 
Requirements 

Recipients  of  Technical  Assistance 
Grants  must: 

a.  Submit  to  the  Institute  one  copy  of 
a  final  report  that  explains  how  it 
intends  to  act  on  the  consultant's 
recommendations,  as  well  as  two  copies 
of  the  consultant's  written  report;  and 

b.  Complete  a  Technical  Assistance 
Evaluation  Form  at  the  conclusion  of 
the  grant  period. 

C  Scholarship  Recipients 

1.  Scholarship  recipients  are 
responsible  for  disseminating  the 
information  received  from  tl^  course  to 
their  court  colleagues  locally  and,  if 
possible,  throughout  the  State  (e.g.,  by 
developing  a  formal  seminar,  circulating 
the  written  material,  or  discussing  the 
information  at  a  meeting  or  conference). 

Recipients  also  must  submit  to  the 
Institute  a  certificate  of  attendance  at 
the  program,  an  evaluation  of  the 
educational  program  they  attended,  and 
a  copy  of  the  notice  of  any  scholarship 
funds  received  from  other  sources.  A 
copy  of  the  evaluation  must  be  sent  to 
the  Chief  Justice  of  the  Scholarship 
recipient's  State.  A  State  or  local 
jurisdiction  may  impose  additional 
requirements  on  scholarship  recipients. 


2,  To  oeceive  the  funds  authorized  by 
a  scholaiship  award,  recipients  must 
submit  a  Scholarship  Payment  Voucher 
(Form  S3)  together  with  a  tuition 
statement  bom  the  program  sponsor,  a 
lodging  feceipt,  and  a  transportation 
fare  rece|pt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient's 
home  to  the  site  of  the  educational 
program]. 

Scholarship  Payment  Vouchers 
should  be  submitted  within  90  days 
after  the  lend  of  the  course  which  the 
recipient  attended. 

3.  Sch()larship  recipients  are 
encouraged  to  check  with  their  tax 
advisors  to  determine  whether  the 
scholarship  constitutes  taxable  income 
under  Federal  and  State  law^ 

IX.  Financial  Requirements 

A.Purpi 

The  pilose  of  this  section  is  to 
establish  accounting  system 
requirenients  and  offer  guidance  on 
procedui  es  to  assist  all  grantees, 
subgrant  ses,  contractors,  and  other 
organiza  ions  in: 

1.  Con  plying  with  the  statutory 
requires  ents  for  the  award, 
disburse!  nent,  and  accounting  of  funds; 

2.  Com  plying  with  regulatory 
requirem  ents  of  the  Institute  for  the 
financial  management  and  disposition 
of  funds; 

3.  Gen  irating  financial  data  to  be  used 
in  plann  ng,  managing,  and  controlling 
projects;  and 

4.  Faci  itating  an  effective  audit  of 
funded  p  rograms  and  projects. 

B.  Refers  nces 

Except  where  inconsistent  with 
specific  ]  irovisions  of  this  Guideline,  the 
foUowii^  ;  circulars  are  applicable  to 
Institute  p'ants  and  cooperative 
agreemei  ts  under  the  same  terms  and 
conditio  is  that  apply  to  Federal 
grantees.  The  circulars  supplement  the 
requirenients  of  this  section  for 
accounting  systems  and  financial 
record-keeping  and  provide  additional 
guidance  on  how  these  requirements 
may  be  satisfied.  (Circulars  may  be 
obtained|fiom  0MB  by  calling  202-395- 
3080  or  ^isiting  the  OMB  Web  site  at 
http://wWw.whitehouse.gov/OMB.) 

1.  Offick  of  Management  and  Budget 
(OMB)  CiiculaTA-21.  Cost  Principles  for 
Educatiodal  Institutions. 

2.  Offic$  of  Management  and  Budget 
(OMB)  Circular  A-67.  Cost  Principles  for 
State  and  Local  Governments. 

3.  Offtck  of  Management  and  Budget 
(OMB)  CitculoT  A-88  (revised).  Indirect  Cost 
Rates,  Au^t  and  Audit  Follow-up  at 
Educational  Institutions. 

4.  Office  of  Management  and  Budget 
(OMB)  Ciapular  A-102,  Uniform 


Administrative  Requirements  for  Grants-in- 
Aid  to  State  and  Local  Governments. 

5.  Office  of  Management  and  Budget 
(OMB)  Circular  A-no,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other  Non-Profit 
Organizations. 

6.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122.  Cost  Principles  for 
Non-profit  Organizations. 

7.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128.  Audits  of  State  and 
Local  Governments. 

8.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of  Institutions 
of  Higher  Education  and  Other  Non-profit 
Institutions. 

C.  Supervision  and  Monitoring 
Responsibilities  ,  ^ 

1.  Grantee  Responsibilities 

All  grantees  receiving  awards  fix>m 
the  Iiistitute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records,  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

a.  Each  application  for  funding  from 
a  State  or  local  court  must  be  approved, 
consisteiat  with  State  law,  by  the  State's 
Supreme  Cotirt,  or  its  designated  agency 
or  council.  (See  section  m.F.) 

b.  The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  be  responsible 
for  assuring  proper  administration  of 
Institute  fimds;  and  be  responsible  for 
all  aspects  of  the  project,  including 
proper  accoimting  and  financial  record- 
keeping by  the  subgrantee.  These 
responsibilities  include: 

(1)  Reviewing  Financial  Operations. 
The  State  Supre&e  Court  or  its  designee 
should  be  femiliar  with,  and 
periodically  monitor,  its  subgrantees'    • 
financial  operations,  records  system, 
and  procedures.  Particular  attention 
should  be  directed  to  the  maintenance 
of  ciurent  financial  data. 

(2)  Recording  Financial  Activities. 
The  subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
sunmiary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Matching  contributions 
provided  by  subgrantees  should 
likewise  be, recorded,  as  should  any 
project  income  resulting  from  program 
operations. 
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(3)  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  State 
Supreme  Court  should  maintain  the 
detail  of  each  project  budget  on  file. 

(4)  Accounting  for  Match.  The  State 
Supreme  Court  or  its  designee  will 
ensiue  that  subgrantees  comply  with  the 
match  requirements  specified  in  this 
Guideline  {See  section  Vin.A.8.). 

(5]  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensiue  that  subgrantees  meet 
the  necessary  audit  requirements  set 
forth  by  the  Institute  [See  sections  K. 
below  and  Vin.A.3.) 

(6)  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

D.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accoimting  and 
internal  controls  and  for  ensuring  that 
an  adequate  system  exists  for  each  of  its 
subgrantees  and  contractors.  An 
acceptable  and  adequate  accounting 
system: 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assiire  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

E.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  must  be  structured  and 
executed  on  a  total  project  cost  basis. 
That  is,  total  project  cpsts,  including 


Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
serve  as  the  foundation  for  fiscal 
administration  and  accoimting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  Ordinarily, 
the  full  matching  share  must  be 
obligated  during  the  award  period; 
however,  with  the  written  permission  of 
the  Institute,  contributions  made 
following  approval  of  the  grant  by  the 
Institute's  Board  of  Directors  but  before 
the  beginning  of  the  grant  may  be 
counted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project,  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  If  a 
proposed  cash  or  in-kind  match  is  not 
folly  met,  the  Institute  may  reduce  the 
award  amoimt  accordingly  to  maintain 
the  ratio  of  grant  funds  to  matching 
funds  stated  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amoimt, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Cotut  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  the  requirements  of 
this  section.  [See  section  IX.C.2.  above.) 

F.  Maintenance  and  Retention  of 
Records 

All  financial  records,  including 
supporting  docimients,  statistical 
records,  and  all  other  information 
pertinent  to  grants,  subgrants, 
cooperative  a^^ements,  or  contracts 
imder  grants,  must  be  retained  by  each 
organization  participating  in  a  project 
for  at  least  three  years  for  purposes  of 
examination  and  audit.  State  Supreme 
Courts  may  impose  record  retention  and 
maintenance  requirements  in  addition 
to  those  prescribed  in  this  section. 


1.  Cov^Bge 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
dociunents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
pajrroll  records,  canceled  checks,  and 
related  dociunents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  appfications,  and, 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time.  Time 
and  effort  reports  are  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Qrantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage. 

When  records  are  stored  away  from 
the  grantee's/subgrantee's  principal 
office,  a  written  index  of  the  location  of. 
stored  records  should  be  on  hand,  and 
ready  access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

G.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income  and  must  be 
reported  to  the  Institute.  [See  section 
IX.H.2.  below.)  The  policies  governing 
the  disposition  of  the  various  types  of   . 
project-related  income  are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State,  including 
institutions  of  higher  education  and 
hospitals,  shall  not  be  held  accountable 
for  interest  earned  on  advances  of 
project  funds.  When  funds  are  awarded 
to  subgrantees  through  a  State,  the 
subgrantees  are  not  held  accountable  for 
interest  earned  on  advances  of  project 
funds.  Local  imits  of  government  and 
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nonprofit  organizations  that  are  grantees 
must  refund  any  interest  earned. 
Grantees  shall  ensure  miniimitn 
balances  in  their  respective  grant  cash 
accounts.  - 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
&t>m  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  grant 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  may  be 
considered  as  cash  match  with  the  prior 
written  approval  of  the  Institute. 
Estimates  of  registration  and  tuition 
fees,  and  any  expenses  to  be  offset  by 
the  fees,  should  be  included  in  the 
application  budget  forms  and  narrative. 

4.  Income  Prom  the  Sale  of  Grant 
Products 

If  the  sale  of  products  occurs  during 
the  project  period,  the  income  may  be 
treated  as  cash  match  with  the  prior 
written  approval  of  the  Institute.  The 
costs  and  income  generated  by  the  sales 
must  be  reported  on  the  Quarterly 
Financial  Status  Reports  and 
doctmiented  in  an  auditable  manner. 
Whenever  possible,  the  intent  to  sell  a 
product  should  be  disclosed  in  the 
'application  or  reported  to  the  Institute 
in  writing  once  a  decision  to  sell 
products  has  been  made.  The  grantee 
must  request  approval  to  recover  its 
product  development,  reproduction, 
and  dissemination  costs  as  specified  in 
section  Vm.  A.  ll.b. 

5.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  grant's  terms 
and  conditions. 

H.  Payments  and  Financial  Reporting 
Requirements 

1 .  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees.- 

a.  Request  for  Advance  or 
Meimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "check-issued"  basis. 
Upon  receipt,  review,  and  approval  of  a 
Request  for  Advance  or  Reimbursement 
by  the  Institute,  a  ched^  will  be  issued 
directly  to  the  grantee  or  its  designated 
fiscal  agent  A  request  must  be  limited 
to  the  grantee's  immediate  cash  needs. 
The  Request  for  Advance  or 
Reimbursement,  along  with  the 
instructions  for  its  preparation,  will  be 
included  in  the  oEEkaal  Institute  award 
package. 
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b.  Coikinuation  Awards.  For  piirposes 
of  subm  tting  Requests  for  Advance  or 
Reimbu]  sement,  recipients  of 
continui  tion  grants  should  treat  each 
grant  as  a  new  project  and  number  the 
requests  accordingly  (i.e.,  on  a  grant 
rather  til  an  a  project  basis).  For 
example  the  first  request  for  payment 
from  a  continuation  grant  would  be 
nimiberjl,  the  second  number  2,  etc. 
(See  Appendix  B,  Answers  to  Grantees' 
Frequen  ly  Asked  Questions,  for  further 
guidano  i.) 

c.  Ten  nination  of  Advance  and 
Reimbui  sement  Funding.  When  a 
grantee  organization  receiving  cash 
advance$  from  the  Institute: 

(1)  Dei  nonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  mifl  imize  the  time  elapsing 
between  cash  advances  and 
disbiurse  ments,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditiotis; 

(2)  Eni^ages  in  the  improper  award 
and  adnmnistration  of  sub^ants  or 
contract^;  or 

(3)  Is  l^lable  to  submit  reliable  and/ 
or  timelV  reports;  the  Institute  may 
terminate  advance  financing  and  require 
the  granjee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Paymenfe  to  the  grantee  shall  then  be 
made  by  check  to  reimburse  the  grantee 
for  actu^  cash  disbursements.  In  the 
event  th(  i  grantee  continues  to  be 
deficient ,  the  Institute  may  suspend    _ 
reimbun  ement  payments  until  the 
deficieni  ;ies  are  corrected. 

d.  Prii  ciple  of  Minimum  Cash  on 
Hand.  G  antees  should  request  funds 
based  uj  on  immediate  disbursement 
requirenjents.  Grantees  should  time 
their  requests  to  ensure  that  cash  on 
hand  is  t  le  minimum  needed  for 
disbiuse  nents  to  be  made  immediately 
or  withi]  i  a  few  days. 

2.  Finani  :ial  Reporting 

a.  Gen  iral  Requirements.  To  obtain 
financial  information  concerning  the 
use  of  funds,  the  Institute  requires  that 
grantees/subgrantees  submit  timely 
reports  f  )r  review. 

D.  Tw<  copies  of  the  Financial  Status 
Report  a  e  required  from  all  grantees, 
other  thi  n  scholarship  recipients,  for 
each  act  ve  quarter  on  a  calendar- 
quarter  I  asis.  This  report  is  due  within 
30  days  <  iter  the  close  of  the  calendar 
quarter,  t  is  designed  to  provide 
financial  information  relating  to 
Institute  funds.  State  and  local  matching 
shares,  p  reject  income,  and  any  other 
sources  ( if  funds  for  the  project,  as  well 
as  infonAation  on  obligations  and 


outlays. 


\  copy  of  the  Financial  Status 


Report,  i  long  with  instructions  for  its 


preparation,  is  included  in  each  official 
Institute  Award  package.  If  a  grantee 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  siunmary  of  the  amount 
requested,  by  object  class,  to  support  the 
Request  for  Advance  or  Reimbursement. 

c.  Additional  Requirements  for 
Continuation  Grants.  Grantees  receiving 
continuation  grants  should  number  their 
quarterly  Financial  Status  Reports  on  a 
grant  raUier  than  a  project  basis.  For 
example,  the  first  quarterly  report  for  a 
continuation  grant  award  should  be 
number  1,  the  second  number  2,  etc. 

3.  Consequences  of  Non-Compliance 
With  Submission  Requirement 

Failure  of  the  grantee  to  submit 
required  financial  and  progress  reports 
may  result  in  suspension  or  termination 
of  grant  pajrments. 

/.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowability  is  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-21,  Cost  Principles 
Applicable  to  Grants  and  Contracts  with 
Educational  Institutions;  AS?,  Cost 
Principles  for  State  and  Local 
Governments;  and  A-122,  Cost 
Principles  for  Non-profit  Organizations. 
No  costs  may  be  recovered  to  liquidate 
obligations  incurred  after  the  approved 
grant  period.  Circulars  may  be  obtained 
from  OMB  by  calling  202-395-3080  or 
visiting  the  OMB  Web  site  at  http:// 
www.  whitehouse.gov/OMB. 

2.  Costs  Reqiiiring  Prior  Approval 

a.  Pre-agreement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  considered  necessary 
but  which  occur  prior  to  the  start  date 
of  the  projecf  period. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  essential  to  accomplishing 
the  goals  and  objectives  of  the  project. 
The  written  prior  approval  of  the 
Institute  is  required  when  the  amount  of 
automated  data  processing  (ADP) 
eqmpment  to  be  purchased  or  leased 
exceeds  $10,000  or  software  to  be 
purchased-exceeds  $3,000. 

c.  Consultants.  The,written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 
Institute  funds  may  not  be  used  to  pay 

a  consultant  more  than  $900  per  day.     . 
-d.  Budget  Revisions.  Budget  revisions 
among  direct  cost  categories  that  (i) 
transfer  grant  fund^  to  an  unbudgeted 
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cost  category  or  (ii)  individually  or 
cumulatively  exceed  five  percent  (5%) 
of  the  approved  original  budget  or  the 
most  recently  approved  revised  budget 
require  prior  Institute  approval.  See 
section  X.A.I. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
grantee.  If  the  grantee  does  not  have  ap 
established  written  travel  policy,  then 
travel  rates  must  be  consistent  with 
those  established  by  the  Institute  or  the 
Federal  Govenmisnt.  Institute  funds 
may  not  be  used  to  caver  the 
transportation  ot  per  diem  costs  of  a 
membra  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  iie  costs  of  an  oiganizatirai  that 
are  not  readily  assignable  to  a  particular 
project  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  Tnaintaining  fedlities, 
depreciation,  and  adminirtrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  Although  the  Institute's  policy 
requires  all  costs  to  be  budgeted 
diriectly,  it  will  accept  indirect  costs  if 
a  grantee  has  an  indirect  cost  rate 
approved  by  a  Federal  agency  as  set 
forth  below.  However,  recoverable 
indirect  costs  are  limited  to  no  more 
than  75%  of  a  grantee's  direct  personnel 
costs  (salaries  plus  fringe  benefits). 
Grantees  may  apply  unrecovraaUe 
indirect  costs  to  meet  their  required 
matching  contributions,  including  the 
reqiiired  level  of  cash  match.  See 
sections  mx.  and  VIj\.4.k. 

a.  Approved  Plan  Available.. 

(1)  A  copy  of  an  indirect  cost  rate 
agreement  or  allocation  plan  approved 
for  a  grantee  during  the  preceding  two 
years  by  any  Federal  granting  agency  on 
ihe  basis  of  allocation  methods 
substantially  in  accord  with  those  set 
forth  in  the  applicable  cost  circulars 
must  be  submitted  to  the  Institute. 

(2)  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normaUy 
included  in  overhead  pools,  e.g., 
accoimting  services,  legal  services, 
building  occupancy  and  maintenance, 
etc,  as  direct  costs. 

b.  Establishment  of  Indirect  Cost 
Rates.  To  be  reimbursed  for  iikliiect. 
costs,  a  grantee  must  first  est^lish  an- 
appropriate  indirect  cost  rate.  To  do 
this,  the  grantee  must  prepare  an . 
indirect  cost  rate  proposal  and  submit  it 
to  the  Institute  within  three  months 
after  the  start  of  the  grant  period  to 


assure  recovery  of  the  full  amount  of 
allowable  indirect  costs.  The  rate  must 
be  developed  in  accordance  with 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved  as  specified  in  the  applicable 
0MB  Circular. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  indirect 
costs  is  not  submitted  to  the  Institute 
within  three  months  after  the  start  of  the 
grant  period,  indirect  costs  will  be 
irrevocably  disallowed  for  all  months 
prior  to  the  month  that  the  indirect  cost 
proposal  is  received. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  has  adopted  the  standards  set 
forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit   . 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachm«at  O  of 
OMB  Circular  A-110. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OAiB 
Circulars  A-102  and  A-110  apply  to  all 
Institute  grantees  and  subgrantees 
except  as  provided  in  section  Vin.A.18. 
All  grantees/subgrantees  are  required  to 
be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expmiditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
uimecessary. 

K.  Audit  Requirements 

1.  Implementation 

Each  recipient  of  a  Project  Grant 
(other  than  a  State  court  receiving  an 
information  collection  grant  in 
connection  with  the  Solutions  Project) 
must  provide  for  an  annual  fiscal  audit. 
This  requirement  also  applies  to  a  State 
or  local  court  receiving  a  subgrant  from 
the  State  Supreme  Court  Hie  audit  may 
be  of  the  entire  grantee  or  subgrantee 
(nganization  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  OMB 
Circular  A-128,  or  OMB  Circular  A-1 33. 
will  s^sfy  the  requirement  ba  an 
annual  fiscal  audlL  The  audit  must  be 
conducted  by  an  independent  Cotified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  ^vemment 
agencies.  Grantees  must  semi  two  copies 
of  the  audit  report  to  the  Institute. 


Ckantees  that  receive  funds  frt>m  a 
Federal  agency  and  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency  must  submit  two  copies  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section. 

2.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  officials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grantee  must  have  policies 
and  procedures  for  acting  on  audit 
recommendations  by  designating 
officials  responsible  for  follow-up; 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules;  responding  to  and  acting  oni 
audit  recommendations;  and  submitting 
periodic  rep<Hts  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

Ordinarily,  the  Institute  will  not  make 
a  new  grant  award  to  an  applicant  that 
has  an  imresolved  audit  report 
involving  Institute  awards.  Failure  of 
the  grantee  to  resolve  audit  questions 
may  also  result  in  the  suspension  or 
termination  of  payments  for  active 
institute  grants  to  that  organization. 

L  Close-Out  of  Grants 

1.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  {See  section  IX.L.2.  below),  the 
following  documents  must  be  subnnitted 
to  the  Institute  by  grantees  (other  than 
scholarship  recipients): 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unliquidat^  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  fw  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  tmused  fonds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  Id  no  case  should  any  imused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
Financial  Status  Report 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  close-out  period, 
iiKluding  to  whom  project  products 
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have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
why  not;  and  discuss  what,  if  anything, 
could  have  been  done  differently  that 
might  have  enhanced  the  impact  of  the 
project  or  improved  its  operation. 

These  reporting  requirements  apply  at 
the  conclusion  of  every  grant  other  than 
a  scholarship,  even  when  the  project 
will  continue  imder  a  continuation 
grant. 

2.  Extension  of  Close-Out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assiire  completion  of 
the  grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assure 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

X.  Grant  Adjustments 

All  requests  for  progranunatic  or 
budgetary  adjustments  requiring 
Institute  approval  must  be  submitted  by 
the  project  director  in  a  timely  manner 
(ordinarily  30  days  prior  to  the 
implementation  of  the  adjustment  being 
requested).  All  requests  for  changes 
from  the  approved  application  will  be 
carefully  reviewed  for  both  consistency 
with  this  Guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Giant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  tjrpes  of  grant 
adjustments  that  requure  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  that  (a)  transfer  grant  funds  to 
an  unbudgeted  cost  category  or  (b) 
individually  or  cumulatively  exceed 
five  percent  (5%)  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  See  section 
IX.L2.d. 

For  continuation  grants,  funds  from 
the  original  award  may  be  used  during 
the  new  grant  period  and  frmds  awarded 
through  a  continuation  grant  may  be 
used  to  cover  project-related    . 
expenditures  incurred  during  the 
original  award  period,  with  the  prior 
written  approval  of  the  Institute. 
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2.  A  c  tange  in  the  scope  of  work  to 
be  perfoi  med  or  the  objectives  of  the 
project  (fee  D.  below  in  this  section). 

3.  A  change  in  the  project  site. 

4.  A  c&ange  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  {report  deadline  [see  E.  below). 

5.  Satisfaction  of  special  conditions,  if 
required! 

6.  A  caange  in  or  temporary  absence 
of  the  project  director  [see  F.  and  G. 
below). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualificabons  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
[See  section  Vm.A.2.). 

8.  A  cl  ange  in  or  temporary  absence 
of  the  pe  rson  responsible  for  managing 
and  repa  rting  on  the  grant's  finances. 

9.  A  cl  ange  in  the  name  of  the  grantee 
organiza  ion. 

10.  A  t  ransfer  or  contracting  out  of 
grant-supported  activities  [See  H. 
below). 

11.  A  t  ransfer  of  the  grant  to  another 
recipient , 

12.  Pre  agreement  costs  [See  section 
IX.I.2.a.) 

13.  Th » purchase  of  automated  data 
processu  ig  equipment  and  software  [See 
section  pc.I.2.b.). 

14.  Consultant  rates  [See  section 
IX.I.2.C.) 

15.  A  c  hange  in  the  nature  or  number 
of  the  pn  tducts  to  be  prepared  or  the 
manner  i  a  which  a  product  would  be 
distribut  )d. 

B.  Reque  its  for  Gmnt  Adjustments 

All  gra  atees  must  promptly  notify 
their  SJI  )rogram  managers,  in  writing, 
of  events  or  proposed  changes  that  may 
require  a  ijustments  to  the  approved 
project  design.  In  requesting  an 
adjustment,  the  grantee  must  set  forth 
the  reasons  and  basis  for  the  proposed 
adjustmait  and  any  other  information 
the  progmm  manager  determines  would 
help  the  Institute's  review. 

C.  Notifikation  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  ssnt  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his 
designee!  ^  ^^  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  forihe 
denial.    I 

D.  Chanmss  in  the  Scope  of  the  Giant 

Major  Changes  in  scope,  duration, 
training  methodology,  or  other 
significaat  areas  must  be  approved  in 
advance  ly  the  Institute.  A  grantee  may 
make  mil  lor  changes  in  methodology, 


approact 


,  or  other  aspects  of  the  grant 


to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager. 

E.  Date  Changes 

A  request  to  change  or  extend  the- 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  a  request  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  [See 
section  IX.L.2.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  an  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grants/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  the  Institute  does  not 
approve  arrangements  in  advance. 

G.  Withdrawal  of/Change  in  Project 
Director 

U  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  if 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  imder  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications-should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  ff  the  Institute 
does  not  approve  the  qualifications  of 
the  proposed  individual  in  advance. 

A.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

No  principal  activity  of  a  grant- 
supported  project  may  be  transferred  of 
contracted  out  to  another  organization 
without  specific  prior  approval  by  the 
Institute.  AU  such  arrangements  must  be 
formalized  in  a  contract  or  other  written 
agreement  between  the  parties  involved. 
Copies  of  the  proposed  contract  or 
agreement  must  be  submitted  for  prior 
approval  of  the  Institute  at  the  earliest 
possible  time.  The  contract  or  agreement 


must  state,  at  a  minimuin,  the  activities 
to  be  perfonned,  the  time  schedxile,  the 
policies  and  procedures  to  be  followed, 
the  dollar  limitation  of  the  agreement, 
and  the  cost  principles  to  be  followed  in 
determining  what  costs,  both  direct  and 
indirect,  will  be  allowed.  The  contract 
or  other  written  agreement  must  not 
affect  the  grantee's  overall  responsibility 
for  the  direction  of  the  project  and 
accountability  to  the  Institute. 

State  Justice  Institute  Board  of 
Directors 

Robert  A.  Miller,  Chairman,  Chief 
Justice  (ret.).  Supreme  Court  of  South 
Dakota,  Pierre,  SD. 

Joseph  F.  Baca,  Vice-Chairman, 
Justice  (ret.),  New  Mexico  Supreme 
Coiul,  Santa  Fe,  MM. 

Sandra  A.  O'Connor,  Secretary,  States 
Attorney  of  Baltimore  County,  Towson,' 
MD. 

Keith  McNamara,  Esq.,  Executive 
Committee  Member,  McNamara  & 
McNamara,  Columbus,  OH. 

Terrence  B.  Adamson,  Esq.,  Executive 
Vice-President,  The  National 
Geographic  Society,  Washington,  DC. 

Robert  N.  Baldwin,  State  Court 
Administrator,  Supreme  Coiul  of 
Virginia,  Richmond,  VA. 

Carlos  R.  Garza,  Esq.,  Administrative 
Judge  (ret.).  Round  Rock.  TX. 

Sophia  H.  Hall,  Administrative 
Presiding  Judge,  Circuit  Court  of  Cook 
County,  Chicago,  IL. 

Tommy  Jewell,  Presiding  Children's 
Court  Judge,  Albuquerque,  NM. 

Arthur  A.  McGiverin,  Chief  Justice 
(ret.).  Supreme  Court  of  Iowa,  Ottmnwa. 
lA. 

Florence  K.  Murray,  Justice  (ret.). 
Supreme  Court  of  Rhode  Island, 
Providence,  RI. 

David  I.  Tevelin,  Executive  Director 
(ex  officio). 

David  I.  Tevelin, 

Executive  Director. 

Appendix  A — Recommendations  to 
Grant  Writers     . 

Over  the  past  17  years,  the  Institute  staff 
has  reviewed  almost  4,000  proposals.  On  the 
basis  of  those  reviews,  inquiries  from 
applicants,  and  the  views  of  the  Board,  the 
Institute  offers  the  following 
recommendations  to  help  potential 
applicants  present  workable,  understandable 
proposals  that  can  meet  the  funding  criteria 
set  forth  in  this  GuideUne. 

The  Institute  suggests  that  appUcants  make 
certain  that  they  address  the  questions  and 
issues  set  forth  below  when  preparing  an 
application.  Applications  should,  however, 
be  presented  in  the  format  specified  in 
section  VI.  of  the  Guideline. 
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1.  What  Is  the  Subfect  or  Problem  You  Wish 
To  Address? 

Describe  the  subject  or  problem  and  how 
it  affects  the  courts  and  the  pubUc.  Discuss 
how  your  approach  will  improve  the 
situation  or  advance  the  state  of  the  art  or 
knowledge,  and  explain  why  it  is  the  most 
appropriate  approach  to  take.  When  statistics 
or  research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a  footnote  or 
a  reference  hst. 

2.  What  Do  Yon  Want  to  0o? 

Explain  the  goal(s)  of  the  project  m  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to  sentence 
drug-abusing  offenders  more  effectively,  or  to 
dispose  of  civil  cases  within  24  months), 
rather  than  the  tasks  or  activities  to  be 
conducted  (e.g.,  hold  3  training  sessions,  or 
install  a  new  computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily  imderstood  by 
the  general  pubUc.  Technical  jargon  does  not 
enhance  a  paper,  nor  does  a  clever  but 
uninformative  tide. 

3.  How  Will  You  Do  It? 

Describe  the  methodology  carefully  so  that 
what  you  propose  to  do  and  how  you  would 
do  it  are  clear.  All  proposed  tasks  should  be 
set  forth  so  that  a  reviewer  can  see  a  logical 
progression  of  tasks,  and  relate  those  tasks 
directly  to  the  accomplishment  of  the 
project's  goal(s}.  When  in  doubt  about 
whether  to  provide  a  more  detailed 
explanation  or  to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of  the 
reviewers,  provide  the  additional 
information.  A  description  of  project  tasks 
also  will  help  identify  necessary  budget 
items.  All  staff  positions  and  project  costs 
should  relate  directly  to  the  tasks  described. 
The  Institute  encourages  applicants  to  attach 
letters  of  cooperation  and  support  from  the 
courts  and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project 

4.  How  Will  You  Know  It  Works? 

Include  an  evaluation  component  that  will 
determine  whether  the  proposed  training, 
procedure,  service,  or  technology 
accomplished  the  objectives  it  was  designed 
to  meet.  Applications  should  present  the 
criteria  that  will  be  used  to  evaluate  the 
project's  effectiveness;  identify  program 
elements  that  will  require  further 
modification;  and  describe  how  the 
evaluation  will  be  conducted,  when  it  will 
occur  during  the  project  period,  who  will 
conduct  it,  and  what  specific  measures  will 
be  used.  In  most  instances,  the  evaluation 
should  be  conducted  by  persons  not 
connected  with  the  implementation  of  the 
procedure,  training,  service,  or  technique,  or 
the  administration  of  the  project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to  grant 
.writers  regarding  the  development  of  project 
evaluation  plans.  Those  recommendations 
are  available  from  the  Institute  upon  request. 


5.  How  Will  Others  Find  Out  About  It? 

Include  a  plan  to  disseminate  the  results  of 
the  training,  research,  or  demonstration 
beyond  the  jurisdictions  and  individuals 
directly  affected  by  the  project.  The  plan 
should  identify  the  specific  methods  that  will 
be  used  to  inform  the  field  about  the  project, 
such  as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of  key 
materials.  A  statement  that  a  report  or 
research  findings  "will  be  made  available  to" 
the  field  is  not  sufficient.  The  specific  means 
of  distribution  or  dissemination  as  well  as 
the  types  of  recipients  should  be  identified. 
Reproduction  and  dissemination  costs  are 
allowable  budget  items. 

6.  What  Are  the  ^Mdfic  Costs  Involved? 

The  budget  in  an  appUcation  should  be 
presented  clearly.  Major  budget  cat^ories 
such  as  personnel,  benefits,  travel,  suppUes, 
equipment,  and  indirect  costs  should  be 
identified  separately.  The  components  of 
"Other"  or  "Miscellaneous"  items  should  be 
specified  in  the  appUcation  budget  narrative, 
and  should  not  include  set-asides  for 
undefined  contingencies. 

7.  What,  if  Any,  Match  b  Being  Offered? 

Courts  and  other  units  of  State  and  local 
government  (not  including  publicly- 
supported  institutions  of  higher  education) 
are  required  to  contribute  a  match  of  at  least 
50  percent  of  the  funds  requested  from  the 
Institute  for  a  new  grant.  Except  in  the  case 
of  Judicial  Branch  Education  Technical 
Assistance  grants,  at  least  20%  of  the 
required  match  must  be  in  the  form  of  cash. 
All  other  applicants  must  contribute  a  match 
of  25%  to  a  new  SJI-funded  project,  and  at 
least  10%  of  that  match  must  be  in  the  form 
of  cash. 

The  match  requirement  works  as  follows: 
If,  for  example,  a  State  court  system  receives 
a  $100,000  grant  from  the  Institute,  it  must 
provide  a  $50,000  match;  at  least  20%  of  the 
required  match  for  a  new  grant  ($10,000  in 
the  example)  must  be  in  the  form  of  cash 
rather  thsin  in-kind  support  {e.g.,  the  value  of 
staff  time  contributed  to  the  project).  U  a  non- 
profit organization  receives  a  $100,000  grant 
bom  SJI,  it  must  provide  a  $25,000  match, 
and  at  least  10%  of  that  inatch  ($2,500  in  the 
example)  must  be  in  the  form  of  cash. 
Cash  match  includes  funds  directly 
contributed  to  the  project  by  the  applicant,  or 
by  other  private  or  authorized  public  sources; 
income  generated  from  tuition  fees  or  the  sale 
of  project  products  during  the  grant  period; 
and  funds  dedicated  to  the  project  by  the 
grantee's  assumption  of  approved  indirect 
costs. 

Non-cash  match  refers  to  in-kind 
contributions  by  the  apphcant,  or  other 
private  or  authorized  public  sources.  TTiis 
includes,  for  example,  the  monetary  value  of 
time  contributed  by  existing  personnel  or 
members  of  an  advisory  committee  (but  not 
the  time  spent  by  participants  in  an 
educational  program  attending  program 
sessions).  The  nature  of  the  match  (cash  or 
in-kind)  should  be  explained,  and  the  tasks 
and  line  items  for  which  costs  «vill  be 
covered  wholly  or  in  part  by  match  should 
be  specified. 
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The  Institute  may  waive  the  match  and 
cash  match  roquiiements  in  certain 
dicumstancas.  See  section  VIII.A.8.C. 

J.  Whkfa  of  Um  Two  Bndget  Foraia  Should 
BeUnd? 

Section  VI.A.1.C.  of  the  Sfl  Grant  Guideline 
encourages  use  of  the  s{»eadaheet  fonnat  of 
Fonn  Cl  if  the  appUcation  requests  $100,000 
or  more.  Form  Cl  also  works  well  for  projects 
with  discrete  tasks,  regardless  of  the  dollar 
value  of  the  project.  Form  C,  the  tabular 
format,  is  prefened  for  projects  lacking  a 
number  of  discrete  tasks,  or  for  projects 
requiring  less  than  $100,000  of  Institute 
funding.  Generally,  use  the  fiosm  that  best 
luids  itself  to  representing  most  accurately 
the  budget  estimates  for  the  project 

».  How  MMk  Detail  Shoidd  Be  Included  in 
tkeBod^^temliTe? 

The  budget  narrative  of  an.application 
should  provide  the  basis  for  computing  all 
project-rriated  costs,  as  indicated  in  section 
VI.A.4.  of  die  Guideline.  To  avoid  common 
ihortcomings  of  application  budget 
narratives,  applicants  should  include  the 
following  information: 

Personnel  estimates  that  accurately  provide 
the  amount  of  time  to  be  spent  by  personnel 
involved  with  the  project  and  the  total 
associated  costs,  including  current  salaries 
for  the  designated  personnel  (e.g.,  Project 
Director.  50%  for  one  year,  annual  salary  of 
$50,000  =  $25,000).  If  salary  costs  are 
computed  using  an  hourly  or  daily  rate,  the 
annual  salary  and  number  of  hours  or  days 
in  a  work-year  should  be  shown. 

BMtiwatefi  for  supplies  and  expenses 
supported  by  a  complete  description  of  the 
supplies  to  be  used,  the  nature  and  extent  of 
printing  to  be  done,  antidpeted  telephone 
charges,  and  other  common  expenditures, 
with  the  basis  fM  computing  the  estimates 
included  (e.g..  100  r^rarts  x  75  pages  each  x 
.OS/page  =  $375.00).  Supply  and  expense 
estimates  offered  simply  as  "based  on 
•jqwrience"  are  not  sufBdent. 

In  order  to  expedite  Institute  review  of  the 
budget,  make  a  final  comparison  of  the 
■DMHUits  listed  in  the  budget  narrative  with 
thoee  listed  on  the  budget  form.  In  the  rush 
to  complete  all  parts  of  the  application  on 
time,  then  may  be  many  last-minute 
rJiang—;  unfiHtunately,  when  there  are 
diaoepancies  betwem  the  budget  narrative 
and  the  budget  form  or  the  amount  listed  on 
the  application  cover  sheet,  it  is  not  possible 
for  the  Institute  to  verify  the  amount  of  the 
request  A  final  check  of  the  nimibers  on  the 
foim  against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  Tkvvd  Segnlatiaia  A^ily  to  the 
tEsluBates? 
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Transportation  costs  and  per  diem  rates 
must  cranply  with  the  polides  of  the 
applicant  organization,  and  a  copy  of  the 
qipUcant's  travel  pohcy  should  be  submitted 
as  an  appendix  to  the  applicatidb.  If  the 
qipHcutt  does  noHiave  a  travel  policy 
eataWished  in  writing,  then  travel  rates  must 
be  oonsistant  with  those  established  by  the 
Initititte  or  the  Federal  Government  (a  copy 
of  the  Institute's  tnvel  policy  is  available 
upon  request).  The  bui^et  narrative  should 
state  wMdi  polides  ^ply  to  the  project 


The  biidget  narrative  also  should  indude 
the  estimated  fare,  the  number  of  persons 
traveUna  the  number  of  trips  to  be  taken,  and 
the  len^  of  stay.  The  estimated  costs  of 
travel,  loo^g,  groimd  transportation,  and 
other  suqsistence  should  be  listed  and 
explained  separately.  It  is  preferable  for  the 
budget  tq  be  based  on  the  actual  costs  of 
traveling;  to  and  from  the  project  or  meeting 
sites.  If  the  points  of  origin  or  destination  are 
not  known  at  the  time  the  budget  is  prepared, 
an  average  airfare  may  be  used  to  estimate 
the  travel  costs.  For  example,  if  it  is 
antidpeted  that  a  pifoject  advisory  committee 
will  include  members  from  around  the 
country,  a  reasonable  airfare  from  a  central 
point  to  the  meeting  site,  or  the  average  of 
airfares  from  each  coast  to  the  meeting  site, 
may  be  used.  Applicants  should  arrange 
travel  so|as  to  be  able  to  take  advantage  of 
advanced-purchase  price  discounts  whenever 
possibles 

11.  May  brant  Funds  Be  Used  To  Purchase 
Equipment? 

Genertlly,  grant  funds  may  be  used  to 
purchase  only  the  equipment  that  is 
necessary  to  demonstrate  a  new  technological 
application  in  a  court,  or  that  is  otherwrise 
essential  to  accomplishing  the  ol^ectives  of 
the  project.  The  budget  narrative  must  list  the 
equipme  at  to  be  purchased  and  explain  why 
the  eqm  tment  is  necessary  to  the  success  of 
the  proji  ct.  The  Institute's  written  prior 
approve  is  required  when  the  amount  of 
computi  r  hardware  to  be  purchased  or  leased 
exceeds  (10.000,  or  the  software  to  be 
purchas(  d  exceeds  $3,000. 

12.  To  ¥  hat  Extent  May  Indirect  Coala  B« 
Included  in  dw  Budget  EetinMtea? 

If  an  indirect  cost  rate  has  been  approved 
by  a  Fe<Kral  agency  within  the  last  two  years, 
an  indirect  cost  recovery  estimate  may  be 
includea  in  the  budget.  Recoverable  indirect 
costs  are  limited  to  no  more  than  75%  of  a 
grantee'^  direct  personnel  costs  (salaries  phis 
fringe  benefits).  Grantees  may  apply 
unrecoverable  indirect  costs  to  meet  their 
required  matching  contributions,  induding 
the  required  level  of  cash  match.  A  copy  of 
the  appaoved  indirect  cost  rate  agreement 
should  I  e  submitted  as  an  appendix  to  the 
.  applicat  on. 

Uant  pplicant  does  not  have  an  approved 
rate  agn  ement  and  cannot  budget  directly  for 
all  costJ ,  an  indirect  cost  rate  proposal 
should  1  le  prepared  in  accordance  with 
section  X.I.4.  of  the  Guideline,  based  on  the 
applicant's  audited  finandal  statements  for 
the  prior  fiscal  year.  (Applicants  lacking  an 
audit  staould  budget  all  project  costs 
directly)} 

13.  Whit  Meeting  Costs  May  Be  Covered 
With  Gtant  Funds? 

SJl  glint  funds  may  cover  the  reasonable 
cost  of  meeting  rooms,  necessary  audio- 
visual equipment,  meeting  supplies,  and 
working  meals. 

14.  Doe^  the  Budget  Truly  Reflect  All  Costa 
Reqnir^  to  Conqikte  the  Project? 

Ait«  preparing  the  program  narrative 
portion  of  the  application,  applicants  may 
find  it  1  elpful  to  list  all  the  major  tasks  or 
activitii  s  required  by  the  proposed  project. 


induding  the  preparation  of  products,  and 
note  the  individual  expenses,  including 
personnel  time,  related  to  each.  This  v/iU 
help  to  ensure  that,  for  all  tasks  described  in 
the  application  (e.g.,  development  of  a 
videotape,  resean^  site  visits,  distribution  of 
a  final  rep<»rt),  the  related  costs  appear  in  the 
budget  and  are  explained  correctly  in  the 
budget  narrative. 

Appendix  B— Answers  to  Grantees' 
Frequently  Asked  Questifnis 

The  Institute's  staff  works  with  grantees  to 
help  assure  the  smooth  operation  of  the 
project  and  comphance  with  the  Guideline. 
On  the  basis  of  monitoring  more  than  1 ,000 
grants,  the  Institute  staff  offers  the  following 
suggestions  to  aid  grantees  in  meeting  the 
administrative  and  substantive  requirements 
of  their  grants. 

1.  Afin- tbe  Grant  Has  Been  Awarded.  When 
Are  die  Pint  Qaaiterly  Eeporis  Due? 

Quarterly  Progress  Reports  and  Finandal 
Status  Reports  must  be  submitted  within  30 
days  after  the  end  of  evny  calendar  quarter — 
i.e.,  no  later  than  January  30,  April  30,  July 
30,  and  October  30 — regardless  of  the 
project's  start  date.  The  reporting  periods 
covered  by  eadi  quarterly  report  end  30  days 
before  the  respective  deadline  for  the  report. 
When  an  awud  period  begins  December  1, 
for  example,  the  first  quarterly  progress 
report  describing  project  activities  between 
December  1  and  December  31  will  be  due  on 
January  30.  A  Finandal  Status  Report  diould 
be  submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  vdiat  has  happened  ovw 
the  past  tlsee  mcmths.  quarterly  progress 
repents  inovide  an  opportunity  for  project 
staff  and  Institnte  staff  to  resolve  any 
questions  before  they  become  problems,  and 
make  any  necessary  changes  in  the  project 
time  schedule,  budget  allocations,  etc.  The 
quarterly  progress  report  should  describe 
projed  activities,  their  relationship  to  the 
approved  timeline,  and  any  problems 
encountered  and  how  they  were  resolved, 
and  outline  the  tasks  scheduled  for  the 
coming  quarter.  It  is  helpful  to  attach  copies 
of  relevant  memos,  draft  produds,  or  other 
requested  information.  An  original  and  one 
copy  of  a  quarterly  progress  report  and 
attachments  should  be  submitted  to  the 
Institute. 

Additional  quarterly  progress  report  or 
Finandal  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program  Manager 
at  SJI,  or  photocopies  may  be  made  from  the 
supply  receiwad  writh  the  award. 

2.  Do  Reporting  Requimnenta  Differ  for 
Continuatian  Grants? 

Redpients  of  continuation  grants  are 
required  to  submit  quarterly  progress  and 
Financial  Status  Reports  on  the  same 
schedule  and  with  die  same  information  as 
redpients  of  grants  for  single  new  projects. 

A  continuation  grant  should  be  considered 
as  a  separate  phase  of  the  projed.  The  reports 
Aould  be  numbered  on  a  grant  rather  than 
I»ojed  basis.  Thus,  the  first  quart»ly  report 
.  filed  under  a  continuation  grant  should  be 
designated  as  number  one.  the  second  as 
nun^ier  two.  and  so  on,  through  the  final 
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progress  and  Financial  Status  Reports  due 
within  90  days  after  the  end  of  the  grant 
period. 

3.  What  Infonnatiim  About  Pro)ect  Activities 
Should  Be  Communicated  to  S)I? 

In  general,  grantees  should  provide  prior 
notice  of  critical  project  events  such  as 
advisory  board  meetings  or  training  sessions 
so  that  the  Institute  Program  Manager  can 
attend,  if  possible.  If  methodological, 
schedule,  staff,  budget  allocations,  or  other 
significant  changes  become  necessary,  the 
grantee  should  contact  the  Program  Manager 
prior  to  implementing  any  of  these  changes, 
so  that  possible  questions  may  be  addressed 
in  advance.  Questions  concerning  the 
financial  requirements,  quarterly  financial 
reporting,  or  payment  requests  should  be 
-    addressed  to  the  Institute's  Grants  Financial 
Manager  listed  in  the  award  letter. 

It  is  helpful  to  include  the  grant  number 
assigned  to  the  award  on  all  correspondence 
to  the  Institute. 

4.  Why  Ate  ^lecial  Conditions  Attached  to 
the  Award  Document? 

Special  conditions  may  be  imposed  to 
establish  a  schedule  for  reporting  certain  key 
information,  assure  that  the  Institute  has  an 
opportunity  to  offer  suggestions  at  critical 
stages  of  the  project,  and  provide  reminders 
of  pertinent  Guideline  requirements. 
Accordingly,  it  is  important  for  grantees  to 
check  the  special  conditions  carefully  and 
discuss  with  their  Program  Managers  any 
questions  or  problems  they  may  have  with 
the  conditions.  Most  concerns  about  timing, 
response  time,  and  the  level  of  detail 
required  can  be  resolved  in  advance  through 
a  telephone  conversation.  The  Institute's 
primary  concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish  their 
objectives,  not  to  enforce  rigid  bureaucratic 
requirements.  However,  if  a  grantee  fails  to 
comply  with  a  special  condition  or  with 
other  grant  requirements,  the  Institute  may, 
after  proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  Vm.,  K.,  and  X.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial  requirements. 
Institute  Finance  Division  staff  are  always 
available  to  answer  questions  and  provide 
assistance  regarding  these  provisions. 

5.  What  Is  a  Grant  Adjustment? 

A  Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of  special 
conditions,  or  approving  changes  in  grant 
activities,  schedule,  staffing,  sites,  or  budget 
allocations  requested  by  the  project  director. 
It  also  may  be  used  to  correct  errors  in  grant 
documents  or  deobligate  funds  fitim  the 
grant. 

6.  What  Schedule  Should  Be  Followed  in 
Submitting  Requests  for  Reimbursements  or 
Advance  Payments? 

Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after  the 
project  start  date  and  before  the  end  of  the 
90-day  close-out  period.  However,  the 
Institute  follows  ihe  V,S.  Treasury's  policy 
limiting  advances  to  the  minimum  amoimt 
required  to  meet  immediate  cash  needs. 
Given  normal  processing  time^  grantees 


should  not  seek  to  draw  down  funds  for 
periods  greater  than  30  days  bom  the  date  of 
the  request. 

7.  Do  Procedures  for  Submitting  Requests  for 
Reimbursement  or  Advance  Payment  Dififer 
for  Continuation  Grants? 

The  basic  procedures  are  the  same  for  any 
grant.  A  continuation  grant  should  be 
considered  as  a  separate  phase  of  the  project. 
Payment  requests  should  be  numbered  on  a 
grant  rather  than  a  project  basis.  The  first 
request  for  funds  from  a  continuation  grant 
should  be  designated  as  number  one,  the 
second  as  number  two,  and  so  on  through  the 
final  payment  request  for  that  grant. 

8.  IfThings  Change  During  the  Grant  Pniod, 
Can  Funds  be  Reallocated  From  One  Bu<^ 
Category  to  Another? 

The  Institute  recognizes  that  some 
flexibility  is  required  in  implementing  a 
project  design  and  budget.  Thus,  grantees 
may  shift  hinds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or  the 
ciunulative  total  of  reallocations  is  expected 
to  allocate  funds  to  a  previously  imbudgeted 
cost  category  or  to  exceed  five  percent  (5%) 
of  the  approved  project  budget,  a  grantee 
must  specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request  prior 
Institute  approval. 

The  same  standard  applies  to  continuation 
grants.  In  addition,  prior  written  Institute 
approval  is  required  to  shift  leftover  funds 
fitim  the  original  award  to  cover  activities  to 
be  conducted  under  the  continuation  award, 
or  to  use  continuation  grant  monies  to  cover 
costs  inciured  during  the  original  grant 
period. 

9.  What  is  the  90-Day  aose4)ut  Period? 

Following  the  last  day  of  the  grant,  a  90- 
day  period  is  provided  to  allow  for  all  grant- 
related  bills  to  be  received  and  posted,  and 
grant  funds  drawn  down  to  cover  these 
expenses.  No  obligations  of  grant  funds  may 
be  incurred  during  this  period.  The  last  day 
on  which  an  expenditure  of  grant  funds  can 
be  obligated  is  the  end  date  of  the  grant  • 
period.  Similarly,  the  90-day  period  is  not 
intended  as  an  opportimity  to  finish  and 
disseminate  grant  products.  This  should 
occur  before  the  end  of  the  grant  period. 

During  the  90  days  following  the  end  of  the 
award  period,  dl  monies  that  have  been 
obligated  should  be  expended.  All  payment 
requests  must  be  received  by  the  end  of  the 
90-day  "close-out-perioA"  Any  unexpended 
monies  held  by  the  grantee  that  remain  after 
the  90-day  follow-up  period  must  be  returned 
to  the  Institute.  Any  funds  remaining  in  the 
grant  that  have  not  been  drawn  down  by  the 
grantee  will  be  deobUgated. 

10.  Are  Funds  Granted  by  SJI  "Federal" 
Funds? 

The  State  Justice  Institute  Act  provides 
that,  except  for  purposes  unrelated  to  this 
question,  "the  Listitute  shall  not  be 
considered  a  department,  agency,  or 
instrumentality  of  the  Federal  Government." 
42  U.S.C.  10704(c)(1).  Because  SJI  receives 
appropriations  from  Congress,  some  grantee 
auditors  have  reported  SJI  grant  funds  as 
"Other  Federal  Assistance."  This 


classification  is  acceptable  to  SJI  but  is  not 
required. 

11.  If  SJI  Is  Not  a  Federal  Agency.  Do  OMB 
Circulars  Apply  With  Reqiect  to  Audits? 

Unless  they  are  inconsistent  with  the 
express  provisions  of  the  SJI  Grant  Guideline, 
Office  of  Management  and  Budget  (OMB) 
Circulars  A-110,  A-21,  A-87,  A-88,  A-102. 
A-122,  A-128,  and  A-133  are  incorporated 
into  the  Grant  Guideline  by  reference. 
Because  the  Institute's  enabling  legislation 
specifically  requires  the  Institute  to 
"conduct,  or  require  each  recipient  to 
provide  for,  an  annual  fiscal  audit"  [See  42 
U.S.C.  10711(c)(1)),  the  Grant  Guideline  sets 
forth  options  for  grantees  to  comply  with  this 
sUtutory  requirement.  [See  Section  DC.K.) 

SJI  will  accept  audits  conducted  in 
accordance  with  the  Single  Audit  Act  of  1984 
and  OMB  Circidars  A-128  or  A-133  to  satis^ 
the  annual  fiscal  audit  requirement.  Grantees 
that  dfe  required  to  undertake  Ihese  audits  in 
conjunction  with  Federal  grants  may  include 
SJI  funds  as  part  of  the  audit  even  if  the 
receipt  of  SJI  funds  would  not  require  such 
audits.  This  approach  gives  grantees  an 
option  to  fold  SJI  funds  into  the 
governmental  audit  rather  than  to  undertake 
a  separate  audit  to  satisfy  SJI's  Guideline 
requirements. 

In  sum,  educational  and  nonprofit 
organizations  that  receive  payments  &t)m  the 
Institute  that  are  sufficient  to  meet  the 
applicability  thresholds  of  OMB  Circular  A- 
133  must  have  their  aimual  audit  conducted 
in  accordance  with  Government  Auditing 
Standards  issued  by  the  Comptroller  General 
of  the  United  States  rather  than  with 
generally  accepted  auditing  standards. 
Grantees  in  this  category  that  receive 
amounts  below  the  minimuifi  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI,  but  they  would 
have  the  option  to  conduct  an  audit  of  the 
entire  grantee  organization  in  accordance 
with  generally  accepted  auditing  standards; 
include  SJI  funds  in  an  audit  of  Federal  hinds 
conducted  in  accordance  with  the  Single 
Audit  Act  of  1984  and  OMB  Circulars  A-128 
or  A-133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally  accepted 
auditing  standards.  [See  Guideline  section 
DC.K.)  Circulars  may  be  obtained  from  OMB 
by  calling  202-395-3080  or  visiting  the  OMB 
Web  site  at  http://www.whitehouse.gov/OMB. 

12.  Does  SJI  Have  a  CFDA  Number? 

Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government  Accounting 
Standards. 

Because  SJI  is  not  a  Federal  agency,  it  has 
not  been  issued  such  a  number,  and  there  are 
no  additional  compliance  tests  to  satisfy 
under  the  Institute's  audit  requirements 
beyond  those  of  a  standard  governmental 
audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be  aggregated 
with  Federal  funds  to  determine  if  the 
appUcability  threshold  of  Circidar  A-133  has 
been  reached.  For  example,  if  in  fiscal  year 
2001  grantee  "X"  received  $10,000  in  Federal 
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funds  from  a  Department  of  Justice  (DO)) 
grant  program  and  $20,000  in  grant  funds 
from  S)I,  the  tninimiim  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  boni  considering 
the  admtional  S)I  funds  in  determining  what 
Federal  requirements  apply  to  the  DO)  funds. 
Grantees  who  are  required  to  satisfy  either 
the  Single  Audit  Act  or  OMB  Circulars  A- 
128  or  A-133,  and  who  include  SJl  grant 
funds  in  those  audits,  need  to  remember  that 
because  of  its  status  as  a  private  non-profit 
corporation,  S)I  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore,  the 
grantee  needs  to  submit  a  copy  of  the  audit 
report  prepared  for  such  a  cognizant  Federal 
agency  3inctly  to  SJl-  The  In^tute's  audit 
requirements  may  be  found  in  section  IX.K. 
of  the  Grant  Guideline. 

Appendix  C — SJl  LibrarieK  Designated 
Sites  and  Contacts 


Sufovme  Court  Libnuy 

Mr.  Timothy  A.  Lewis,  State  Law  Librarian, 
Alabama  Supreme  Court  Bldg.,  300  Dexter 
Avenue,  Montgomery,  AL  36104,  (334) 
242-4347 


Anchorage  Law  Library 

Ms.  Cynthia  S.  Fellows,  State  Law  Lilnarian, 
Alaska  Court  Libraries.  820  W.  Fourth 
Ave.,  Anchorage,  AK  99501,  (907)  264- 
0503 

Arizona  <• 

Supreme  Court  Library 

Ms.  Lani  Orosco,  Arizona  Supreme  Court, 
Supreme  Court  Library,  1501  W. 
Washington,  Suite  445,  Phoenix,  AZ 
85007.  (602)  542-5028,  e-mail: 
loroscoSsupreme.sp.state.az.us  ^ 

Arkaiwas 

Admiaistrative  Office  of  the  Courts 

Mr.  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts, 
Supreme  Court  of  Arkansas,  Justice 
'     Building,  Uttle  Rock,  AR  72201,  (501)  682- 
9400 

Caliibiiiia  ^ 

Administrative  Office  of  the  Courts 

Mr.  WiUiam  C.  Vickrey,  Administrative 
Director  of  the  Courts,  Administrative 
Office  of  the  Courts,  455  Golden  Gate 
Avenue,  San  Francisco,  CA  94107.  (415) 
865-4200 

Colorado 

Supreme  Court  Library 

Ms.  Linda  Gruenthal,  Deputy  Supreme  Court 
Law  Librarian,  Colorado  State  Judicial 
Building,  2  East  14th  Avenue,  Denver,  CO 
80203,  (303)  864-4522 

Comwcticnt 

State  Library 

Ms.  Denise  D.  Jemigan,  State  Librarian, 
Connecticut  State  Library,  231  Capital 
Avenue,  Hartford,  CT  06106,  (860)  566- 
2516 
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Delawan 

Admiiiisi  -ative  Office  of  the  Courts 

Mr.  Mich  lel  E.  McLaughlin,  Deputy  Director, 
Administrative  Office  of  the  Courts.  Carvel 
State  dGce  Building,  820  North  French 
Street,  ^Ith  Floor,  P.O.  Box  8911, 
Wilmiiigton,  DE  19801,  (302)  577-8481 

District  of  Columbia 

Executiv^  Office,  District  of  Columbia  Courts 

Ms.  Anni  B.  Wicks,  Executive  Officer. 
District  of  Columbia  Courts.  500  Indiana 
Avenu*.  N.W.,  Suite  1500,  Washington, 
D.C.  20)01.  (202)  879-1700 

Florida  ' 


itive  Office  of  the  Courts 

)eth  H.  Goodner,  State  Courts 
[strator,  Florida  Supreme  Court 
[g,  500  South  Duval  Street, 

see,  FL  3239»-1900,  (850)  922- 

lail:  osca@flcourts.org 


Adminis 

Ms.  Eli: 
Admi 
Build 
Tallahi 
5081 

Georgia 

Adminisvative  Office  of  the  Courts 

Mr.  David  Ratley,  Director,  Administrative 
Office  of  the  Courts,  47  Trinity  Avenue, 
Suite  ^4,  Atlanta.  GA  30334,  (404)  656- 
5171 

Haiwaii 


Court  Library 

Koto.  State  Law  Librarian,  The 
e  Court  Law  Library,  417  South 
,  Room  119,  Honolulu,  HI  96813, 
339-4965 


;St 


Supreme 

Ms.  Ann 
Suprei^ii 
King 
(808) 

Idaho 

AOC  fud  icial  Education  Library/State  Law 
Library 

Ms.  BethI  Peterson 
State 


State  Law  Librarian,  Idaho 
Library,  Supreme  Court 
Building,  451  West  State  St.,  Boise,  ID 
(208)  334-3316 


law] 


Supremi 

Mr. 
Suprelni 
316, 
2557 


83720, 
Illinois 

Supremi  Court  Library 

Ms.  Brei  da  Larison,  Supreme  Court  of 
Illinoi  I  Library,  200  East  Capitol  Avenue, 
Sprin^eld,  IL  62701-1791,  (217)  782- 
2425 

Indiana 


Court  Library 

Den^s  Lager,  Supreme  Court  Librarian, 
e  Court  Library,  State  House,  Room 
l4dianapolis,  IN  46204,  (317)  232- 


lowa 

Admiiw  trative  Office  of  the  Court 

Dr.  JenyK.  Beatty,  Executive  Director, 
Judicial  Education  &  Planning,  Office  of 
the  State  Court  Administrator,  State  Capital 
Buildkig,  Des  Moines,  lA  50319-0001. 
(515)  i81-8279 

Kansas 

Supreme  Court  Library 

Mr.  Fred  Knecht,  Law  Librarian.  Kansas 
Supre  ne  Court  Library,  301  West  10th 
Street  Topeka.  KS  66612,  (913)  296-3257 


Kmtncky 

State  Law  Ubraiy 

Ms.  Marge  Jones,  State  Law  Librarian,  State 
Law  Library,  State  Capital,  Room  200-A, 
Frankfort,  KY  40601,  (502)  564-4848 

Louisiana 

State  Law  Library 

Ms.  Carol  Billings,  Director,  Louisiana  Law 
Library,  301  Loyola  Avenue,  New  Orleans, 
LA  70112,  (504)  568-5705 

Maine 

State  Law  and  Lepslative  Reference  Library 

Ms.  Lynn  E.  Randall,  State  Law  Librarian,  43 
State  House  Station,  Augusta,  ME  04333, 
(207)  287-1600 

Maryland 

State  Law  Library 

Mr.  Michael  S.  Miller,  Director,  Maryland 
State  Law  Library,  Court  of  Appesi 
Building,  361  Rowe  Boulevard,  Annapolis, 
MD  21401,  (410)  260-1430 

Massadnisetts 

Middlesex  Law  Ubrary 

Ms.  Sandra  Undheimer,  Librarian,  Middlesex 
Law  Library.  Superior  Court  House,  40 
Thomdike  Street.  Cambridge,  MA  02141,^ 
(617)  494-4148 

Michigan 

Midiigan  Jadicial  Institute 

Dawn  F.  McCarty,  Interim  Director,  Michigan 
Judicial  Institute  222  Washington  Square 
North,  P.O.  Box  30205,  Lansing,  MI  48909, 
(517)  334-7805 

Minnesota 

State  Law  Library  (Minnesota  Judicial  Center) 

Mr.  Marvin  R.  Anderson,  State  Law 
Librarian,  Supreme  Court  of  Minnesota,  25 
Constitution  Avenue,  St  Paul,  MN  55155, 
(612)  297-2084 

Mississippi 

Mississippi  Judicial  College 

Mr.  Leslie  Johnson,  Director,  University  of 
Mississippi,  P.O.  Box  8850,  University,  MS 
38677,  (601)  232-5955 

Mimtana 

State  Law  Library 

Ms.  Judith  Meadows,  State  Law  Librarian, 
State  Law  Library  of  Montana,  215  North 
Sanders,  Helena.  MT  59620,  (406)  444- 
3660 

.  Nebraska 

Administrative  Office  of  the  Courts 

Mr.  Joseph  C.  Steele.  SUte  Court 
Administrator.  Administrative  Office  of  the 
Courts/Probation.  State  Capitol  Building, 
Room  1220,  Post  Office  Box  98910, 
Lincok,  NE  68509-8910,  (402)  471-3730 

Nevada 

National  Judicial  College 
Mr.  Randall  Snyder,  Law  Librarian,  National 
Judicial  College.  Judicial  College  Building, 


University  of  Nevada,  Reno.  NV  89550, 
(775)  784-6747 

New  Hampshire 

New  Hampshire  Law  Library 

Ms.  Christine  Swan,  Law  Librarian,  New 
Hampshire  Law  Library,  Supreme  Court 
Building,  One  Noble  Drive,  Concord,  NH 
03301-6160,  (603)  271-3777 

New  Jersey 

New  Jersey  State  Library 

Ms.  Marjorie  Carwig,  Supervising  Law 
Librarian,  New  Jersey  State  Law  Library, 
185  West  State  Street,  P.O.  Box  520, 
Trenton,  NJ  08625-0250,  (609)  292-6230 

New  Mexico 

Supreme  Court  Library 

Mr.  Thaddeus  Bejnar,  Librarian,  Supreme 
Court  Library,  Post  Office  Drawer  L,  Santa 
Fe,  NM  87504,  (505)  827-4850 

New  York 

Supreme  Court  Library 

Ms.  Barbara  Briggs,  Principal  Law  Librarian, 
~     New  York  State  Supreme  Court  Law 
Library,  Onondaga  County  Court  House, 
401  Montgomery  Street,  Syracuse,  NY 
1320.2,(315)435-2063 

North  Carolina 

Supreme  Court  Library, 

Mr.  Thomas  P.  Davis,  Librarian,  North 
Carolina  Supreme  Court  Library,  P.O.  Box 
28006,  2  East  Morgan  Street,  Raleigh,  NC 
27601,  (919)  733-3425 

North  Dakota 

Supreme  Court  Library 

Ms.  Marcella  Kramer,  Assistant  Law 
Librarian,  Supreme  Coml  Law  Library  600 
East  Boulevard  Avenue,  Dept.  182,  2nd 
Floor,  Judicial  Wing,  Bismarck,  ND  58505- 
0540,  (701)  328-2229 

Northern  Mariana  Islands 

Supreme  Court  of  the  Northern  Mariana 
Islands 

Honorable  Miguel  Sablan  Demapan 

Chief  Justice,  Supreme  Court  of  the 
Conmionwealth  of  the  Northern  Mariana 
Islands,  P.O.  Box  2165  CK.  Saipan,  MP 
96950,  (670)  236-9700 

Ohio 

Supreme  Court  Library 

Mr.  Paul  S.  Fu,  Law  Librarian,  Supreme 
Court  Law  Library,  Supreme  Court  of  Ohio 
30  East  Broad  Street,  Columbus,  OH 
43266-0419,  (614)  466-2044 

Oklahoma 

Administrative  Office  of  the  Courts 
Mr.  Howard  W.  Conyers,  Administrative 
Director  of  the  Courts,  1915  North  Stiles, 
Suite  305,  Oklahoma  City,  OK  73105,  (405) 
521-2450 
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Oregon 

Administrative  Office  of  the  Courts 
Ms.  Kingsley  W.  CUck,  State  Court 
Administrator,  Office  of  the  State  Court 
Administrator,  Supreme  Court  Building, 
Salem,  OR  97310,  (503)  986-5900 

Pennsjrlvania 

State  Library  of  Pennsylvania, 

Ms.  Barbara  Miller,  Collection  Management 
Librarian,  State  Library  of  Pennsylvania, 
Office  of  Commonwealth  Libraries,  Bureau 
of  State  Library — Collection  Management. 
333  Market  Street.  Harrisbuig,  PA  17126- 
1745,  (717)  787-5718, 
barbmiller@state.pa.  us 

Puerto  Rico 

Office  of  Court  Administration 

Alfredo  Rivera-Mendoza,  Esq.,  Director,  Area 
of  Planning  and  Management,  Office  of 
Court  Administration,  P.O.  Box  917,  Hato 
Rey,  PR  00919 

Rhode  Island 

Roger  Williams  University 

Ms.  Gail  Winson,  Director  of  the  Library, 
Roger  WilUams  University,  School  of  Law 
Library,  10  Metacom  Avenue,  Bristol,  RI 
02809 

South  Carolina 

Coleman  Karesh  Law  Library,  (University  of 
South  Carolina  School  of  Law) 

Mr.  Steve  Hinckley,  Library  Director, 
Coleman  Karesh  L.aw  Library,  U.  S.  C.  Law 
Center,  University  of  South  Carolina, 
Columbia,  SC  29208,  (803)  777-5944 

South  Dakota 

State  Law  Library 

Librarian,  500  East  Capitol,  Pierre,  South 
Dakota  57501,  (605)  773-4898 

Tennessee 

Tennessee  State  Law  Library 
Honorable  Cornelia  A.  Clark,  Director. 
Administrative  Office  of  the  Courts, 
Tennessee  Supreme  Court,  511  Union, 
Nashville,  TN  37243-0607,  (615)  741-2687 

Texas 

State  Law  Library 

Ms.  Kay  Schleuter,  Director,  State  Law 
Library,  P.O.  Box  12367,  Austin,  TX  78711 
(512)  463-1722 

U.S.  Viipn  Islands 

Library  of  the  Territorial  Court  of  the  Vir^n 
Islands  (St.  Thomas) 

Librarian,  The  Library,  Territorial  Court  of 
the  Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas,  U.S.  Virgin 
Islands  00804 

Utah 

Utah  State  Judicial  Administration  Library 
Ms.  Debbie  Christiansen,  Utah  State  Judicial 

Administration  Library,  Administrative 

Office  of  the  Courts,  450  South  State.  P.O. 

Box  140241.  Salt  Lake  City.  UT  84114- 

0241,  (801)  533-6371 


Vermcmt 

Supreme  Court  of  Vermont 
Mr.  Paul  J.  Donovan,  Law  Librarian, 
Department  of  Libraries,  109  State  Street, 
Montpelier,  VT  05609,  (802)  828-3278 

Virginia 

Administrative  Office  of  the  Courts 
Mr.  Robert  N.  Baldwin,  State  Court 

Administrator,  Supreme  Court  of  Vii^ruug, 
<100  North  Ninth  Street,  3rd  Floor, 

Richmond.  VA  23219.  (804)  786-6455 

WashingtfHi 

Washington  State  Law  Library 

Ms.  Deborah  Norwood.  SUte  Law  Librarian. 
Washington  State  Law  Library.  Temple  of 
Justice,  P.O.  Box  40751,  Olympia.  WA 
98504-0751.  (360)  357-2136 

Weal  Virginia 

Administrative  Office  of  the  Courts 
Ms.  Kathleen  Gross.  Deputy  Director  of 
Judicial  Education,  West  Virginia  Supreme 
Coiu<  of  Appeals,  Sute  Capitol  1900 
Kanawha  Boulevard  East,  Building  1, 
Room  E-lOO,  Charleston,  WV  25305.  (304) 
558-0145 

Wisconsin 

State  Law  Library 

Ms.  Jane  Colwin.  Director  of  Public  Services, 
State  Law  Library.  310  E.  State  Capitol, 
P.O.  Box  7881,  Madison,  WI 53707.  (608) 
261-2340 

Wyoming 

Wyoming  State  Law  Library 

Ms.  Kathleen  B.  Carlson.  Law  Librarian. 
Wyoming  State  Law  Library.  Supreme 
Court  Building.  2301  Capitol  Avenue. 
Cheyenne.  WY  82002.  (307)  777-7509 

National 

American  Judicature  Society 

Mr.  John  Edwards,  Opperman  Hall,  Drake 
University  Law  School,  2507  University 
Avenue.  Des  Moines.  lA  50311-4504.  (515) 
271-2141.  e-mail: 
John£dwards@drake.edu 

National  Cent«-  for  State  Courts 

Ms.  Peggy  Rogers,  Acquisitions/Serials 
Librarian,  300  Newport  Avenue, 
Williamsburg,  VA  23187-8798,  (757)  259- 
1857 

JERITT 

Dr.  Maiu«en  E.  Conner,  Executive  Director, 
The  JERITT  Project,  1407  S.  Harrison,  Suite 
330  Njsbet,  East  Lansing,  MI  48823-5239, 
(517)  353-8603,  (517)  432-3965  (fax),  e- 
mail:  connerm@msu.edu,  Web  site:  http:// 
jeritt.msu.edu 

Appendix  D— Illustrative  List  of  Technical 
Assistance  Grants 

The  fallowing  list  presents  examples  of  the 
types  of  technical  assistance  for  wldch  State 
and  local  courts  can  request  Institute 
funding.  Please  check  with  the  JERITT 
project  {http://jeritt.msu.org  or  517/353- 
8603)  for  more  information  about  these  and 
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other  SJI-supported  technical  assistance 
projects. 

AppUcatioB  of  Technology 

Technology  Plan  (Office  of  the  South 
Dakota  State  Court  Administrator:  SJI-99- 
066). 

ChiMran  and  Families  in  Court 

Expanded  Unified  Family  Court  (Ventura 
County,  CA,  Superior  Court:  SJl-Ol-122). 

TriaJ  Court  Performance  Standards  for  the 
Unified  Family  Court  of  Delaware  (Family 
Court  of  Delaware:  S)I-98-205). 

Coaot  namuBg,  MaBigBBent,  and  Fiaancim 

Job  Classification  and  Pay  Study  of  the 
New  Hampdiire  Courts  (New  Hampshire 
Administrative  Office  of  the  Courts:  S)I-98- 
011). 

A  Model  for  Building  and 
Institutionalizing  Judicial  Branch  Strategic 
Planning  (12th  Judicial  Circuit,  Sarasota,  FL: 
SJI-9e-266). 

Strategic  Planning  (Fourth  Judicial  District 
Court,  H«mepin  County,  MN:  SJ(-99-221). 

Difhrmtiated  Case  Management  for  the 
Improvnnent  of  Qvil  Case  Processing  in  the 
Trial  Courts  of  Teocas  (Texas  Office  of  Court 
Administration:  S)I-99-222). 

IXspvto  RaMthitioD  and  tfw  Courts 

Evaliiating  the  New  Mexico  Court  of 
Appeals  Mraiation  Program  (New  Mexico 
Supreme  Court:  SJI-00-122). 

iBproring  PuUic  Confidence  in  the  Courts 

Mississippi  Task  Force  on  Gender  Fairness 
in  the  Courts  (Mississippi  Administrative 
Office  of  the  Courts:  SJI-00-108). 

Analysis  of  the  Juror  Debriefing  Project 
(lOng  County,  WA,  Superior  Court:  SJI-OO- 
049).  - 

bproving  the  Court's  Response  to  Family 
Vioknn 

New  Hampshire  Fatality  Reviews  (New 
Hainpshire  Administrative  Office  of  the 
Courts:  S)l-99-142). 

EdncatieB  and  Training  far  fudges  and 
(MHr  Court  Fersonnel 

lovra  Supreme  Court  Advisory  Committee 
on  Judicial  Branch  Education  (Iowa  State 
Court  Administrator's  Office:  SJI-01-200). 

A|ipondix  E—Ohistrative  lisl  of  Model 
Cunicuk 

Tlie  following  list  includes  examples  of 
model  SJI-supported  curricula  that  State 
judicial  educators  may  wish  to  adapt  for 
presentation  in  education  programs  for 
judge»and  other  court  personnel  with  the 
assistance  of  a  Judicial  Branch  Education 
Technical  Assistance  Grant  Please  refer  to 
section  V7.£.  for  information  on  submitting  a 
letter  application  for  a  Judicial  Branch 
Bducattan  Technical  Assistance  Grant.  A  list 
of  all  SJI-supported  education  projects  is 
available  cm  the  SJI  Web  site  (httpJ/ 
wwwjtatajusUce.orgi.  Please  also  check  with 
-  the  JERITT  project  (httpj/jeritt.msu.edu  or 
517/353-8609)  and  your  SUte  SJI-designated 
lifaniy  (See  Appendix  Q  for  more 
inlbniiatian  about  these  and  oth«  SJI- 
suppcrtad  auricula  ttut  may  be  appropriate 
for  in-State  adaptation. 


AheraaAve  Dispute  Resolution 

Judical  Settlement  Manual  (National 
Judicial  College:  SJI-89-089). 

Impraying  the  Quality  of  Dispute 
ResoIuAn  (Ohio  State  University  College  of 
Law:  SJB-93-277). 

Comf^hensive  ADR  Curriculum  forjudges 
(American  Bar  Association:  SJI-95-002). 

Domestic  Violence  and  Custody  Mediation 
(Ameri(^  Bar  Association:  SJI-96-038). 

Court  Cterdinatitm 

Banki  tptcy  ksues  for  State  Trial  Court 
Judges  i  American  Bankruptcy  Institute:  SJI- 
91-027) 

tnten  \ediate  Sanctions  Handbook: 
Experiei  tees  and  Tools  for  Policymakers 
(Center  or  Efiective  Public  Policy:  IAA-68- 
NIC-00 :). 

Regia  ml  Conference  Cookbook:  A  Practical 
Guide  t<  Planning  and  Presenting  a  Regional 
Conferei  ice  on  State-Federal  Judicial 
Relatioi  ships  (U.S.  Court  of  Appeals  for  the 
9th  Cirdiit:  SJI-92-087). 

Banh  uptcy  Issues  and  Domestic  Relations 
Cases  U  jnerican  Bankruptcy  Institute:  SJI- 
96-175) 

Court! 

MoflCKing  Trials  Effectively:  A  Program  for 
State  Tnal  Judges  (National  Center  ka  State 
Courts/National  Judicial  College:  SJI-87-066/ 
067,  SJI-89-054/055.  SJI-91-025/026). 
Casefhyv  Management  Principles  and 
Practicep  (Institute  for  Court  Management/ 
National  Center  for  SUte  Courts:  SJI-87-056). 

A  Ma  malfor  Workshops  on  Processing 
Felony  Vspositions  in  Limited  Jurisdictimi 
Courts  I  Mational  Center  for  State  Courts:  SJI- 
90-052 

Mojic  ^rial  Budgeting  in  the  Courts; 
Perfora  once  Appraisal  in  the  Courts; 
Managi  ig  Change  in  the  Courts;  Court 
Automt  Uon  Design:  Case  Management  for 
Trial  Jutfges;  Tried  Court  Performance 
Standaids  (Institute  for  Court  Management/ 
Nation^  Center  for  State  Courts:  SJI-91-043). 
hening  Rural  Courts  of  Limited 
ion  and  Team  Training  for  Judges 
^ks  (Rival  Justice  Center:  SJI-90-014. 
B2). 

iting  Trial  Management  and 
'  Management  (Justice  Management 
b:  SJI-93-214). 
Leading  Orgfinizational  Change  (California 
Btive  Office  of  the  Courts:  SJI-94- 


Man( 
Judicii 

Empi 
Judges 
025) 

Ca. 
and  Fi 


;j/ig  Mass  Tort  Cases  (National 
College:  SJI-94-141). 
^yment  Responsibilities  of  State  Court 
lational  Judicial  College:  SJI-95- 


^ow  Management:  Resources,  Budget, 
ice;  Visioning  and  Strategic 
Plarmiifg:  Leadership;  Purposes  and 
Respoiisibilities  of  Courts;  Information 
Management  Technology;  Human  Resources 
Mana^ment:  Education,  Training,  and 
Develc^ment;  Public  Information  and  the 
Media  |rom  "NACM  Core  Competency 
Currici^um  Guidelines"  (National 
Association  for  Court  Managemenb  SJI-96- 
148). 

Deal  ng  with  the  Common  Law  Courts:  A 
Model  Curriculum  forjudges  and  Court  Staff 
(Institute  for  Court  Management/National 
Center  for  State  Courts:  SJI-96-159). 


Caseflow  Maimgement  firom  "Innovative 
Educational  Programs  for  Judges  and  Court 
Managers"  Qustice  Management  Institute: 
SJI-98-041). 

Courts  and  Coflumnities 

Reporting  on  the  Courts  and  the  Law 
(American  Judicature  Society:  SJ(-68-014). 

Victim  flights  and  the  Judiciary:  A  Training 
and  Implementation  Project  (National 
Organization  for  Victim  Assistance:  SJI-89- 
083). 

National  Guaidianship  Monitoring  Project: 
Trainer  and  Trainee's  Manual  (American 
Association  of  Retired  Posons:  SJI-91-01i3). 

Access  to  Justice:  The  Impartial  Jury  and 
the  Justice  System  <md  When  Implementing 
the  Court-Related  Needs  of  Older  People  and 
Persons  trith  Disabilities:  An  Instructional 
Guide  (National  Judicial  College:  SJI-91- 
054). 

You  Are  the  Court  System:  A  Focus  on 
Customer  Service  (Alaska  Court  System:  SJI- 
94-048). 

Serving  the  Public:  A  Curriculum  for  Court 
Employees  (Amoican  Judicature  Society: 
SJI-96-O40). 

Courts  and  Their  Conunuruties:  Local 
Plaruiing  and  the  Renewal  of  Public  Trust 
and  Confidence:  A  California  StateMfide 
Conference  (GalSaraia  Administrative  Office 
of  the  Courts:  SJt-98-008). 

Charting  the  Course  of  Public  Trust  and 
Confidertce  in  Our  Courts  (Mid- Atlantic 
Associaticm  far  Court  Management:  SJI-98- 
208). 

Ti7a7  Court  Judicial  Leadership  Program : 
Judges  and  Court  Administrators  Serviitg  the 
Courts  and  Community  (National  Center  for 
State  Courts:  SJI-9S-268).  ^ 

Public  Trust  and  Confidence  (Arizona 
Courts  Assodatioa:  SJI-99-063). 

Diversity,  Values,  and  Attitudes 

Troubled  Families,  TmuMed  Judges 
(Brandeis  University:  SJI-89-071). 

The  Crucial  Nature  of  Attitudes  and  Values 
in  Judicial  Education  (National  Council  of 
Juvenile  and  Family  Court  Judges:  SJI-90- 
058). 

ErdumcinglHversity  in  the  Court  and 
Commurtity  (Institute  for  Court  Management/ 
National  Center  fat  State  Courts:  SJI-91-043). 

Cultural  IXvasity  Awareness  in  Nebraska 
Courts  from  Native  Anterican  Alternatives  to 
incarceration  Project  (Nebraska  Urban  Indian 
Health  Coalition:  Sn-93-028). 

Race  Fairness  and  Cultural  Awareness 
Faculty  Development  Workshop  (National 
Judicial  CoUege:  SJI-93-063). 

A  Videotape  Trainirig  Proffxan  in  Ethics 
and  Prt^essional  Conduct  for  Nonjudicial 
Court  Personnel  and  The  Ethics  Fieldbook: 
Tool  For  Trainers  (American  Judicatiue 
Society:  SJI-93-068). 

Court  Interprets  Training  Course  for_^ 
Spanish  Interpreters  (International  Institute 
of  BufEalo:  SJI-93-075). 

Doirtg  Justice:  Improving  Equality  Before 
the  Law  Through  Literature-Based  Serrunars 
forjudges  and  Court  Personnel  (Kandeis 
Univeisity:  SJI-9<M>19). 

Multi-Cultural  Training  for  Judges  and 
Court  Personnel  (St  Petersburg  Junior 
College:  SJ1-9S-006). 


Ethical  Standards  for  Judicial  Settlement: 
Developing  a  Judicial  Education  Module 
(American  Judicature  Society:  SJI-95-082). 

Code  of  Ethics  for  the  Court  Employees  of 
California  (California  Administrative  Office 
of  the  Courts:  SJI  95-245). 

Workplace  Sexual  Harassment  Awareness 
and  Prevention  (California  Administrative 
OfBce  of  the  Courts:  SJI  96-089). 

Just  Us  On  Justice:  A  Dialogue  on  Diversity 
Issues  Facing  Virginia  Courts  (Virginia 
Supreme  Court:  SJI-96-150). 

When  Bias  Compounds:  Insuring  Equal 
Treatment  for  Women  of  Color  in  the  Courts 
(National  Judicial  Education  Program:  SJI  9&- 
161). 

When  Judges  Speak  Up:  Ethics,  the  Public, 
and  the  Media  (American  Judicature  Society 
SJI-96-152). 

Family  Violence  and  Gender-Related  Violent 
Crime 

National  Judicial  Response  to  Domestic 
Violence:  Civil  and  Criminal  Curricula 
(Family  Violence  Prevention  Fimd:  8)1-67- 
061.  SJI-89-070,  SJI-91-055). 

Domestic  Violence:  A  Curriculum  for  Ruml 
Courts  (Rural  Justice  Center:  SJI-88-081). 

Judicial  Training  Materials  on  Spousal 
Support;  Judicial  Training  Materials  on  Child 
Custody  and  Visitation  (Women  Judges'  Fund 
for  Justice:  SJI^9-062). 

Understanding  Sexual  Violence:  The 
Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault 
(National  Judicial  Education  Program:  SJI- 
92-003,  SJI-98-133  [video  curriculum]). 

Domestic  Violence  &■  Children:  Resolving 
Custody  and  Visitation  Disputes  (Family 
Violence  Prevention  Fund:  SJl-93-255). 

Adjudicating  Allegations  of  Child  Sexual 
Abuse  When  Custody  Is  In  Dispute  (National 
Judicial  Education  Program:  SJI  95-019). 

Handling  Cases  of  Elder  Abuse: 
Interdisciplinary  Curricula  for  Judges  and 
Court  Sfq^  (American  Bar  Association:  SJI- 
93-274). 

Health  and  Science 

A  Judge's  Deskbook  on  the  Basic 
Philosophies  and  Methods  of  Science:  Model 
Curriculum  (University  of  Nevada.  Reno:  SJI- 
97-030). 
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Judicial  Education  iinr  Appellate  Court 
Judges 

Career  Writing  Program  for  Appellate 
Judges  (American  Academy  of  Judicial 
Education:  SJI-e8-086). 

Cjvi7  and  Criminal  Procedural  bmovations 
for  Appellate  Courts  (National  Center  for 
State  Courts:  SJI-94-002). 

Judicial  Branch  Education:  Faculty  and 
Program  Development 

The  Leadership  Institute  in  Judicial 
Education  and  The  Advanced  Leadership 
Institute  in  Judicial  Education  (University  of 
Memphis:  SJI-91-021). 

Faculty  Development  Instructional 
Program"  from  Curriculum  Aevieiv  (National 
Judicial  College:  SJI-91-039). 

Resource  Manual  and  Training  for  Judicial 
Education  Mentors  (National  Association  of 
State  Judicial  Educators:  SJI-95-233). 

Institute  for  Faculty  Excellence  in  Judicial 
Education  (National  Council  of  Juvenile  and 
Family  Court  Judges:  SJI-96-042;  University 
of  Memphis:  SJl-01-202). 

Orientation,  Mentoring,  and  Continuing 
Profiessional  Education  of  Judges  and  Court 
Personnel 

Legal  Institute  for  Special  and  Limited 
Jurisdiction  Judges  (National  Judicial  College: 
SJI-89-043,  SJI-91-040). 

Pre-Bench  Training  for  New  Judges 
(American  Judicature  Society:  SJI-90-028). 

A  Unified  Orientation  and  Mentoring 
Program  for  New  Judges  of  All  Arizona  Trial 
Courts  (Arizona  Supreme  Court:  SJI-90-078). 

Court  Organization  and  Structure  (Institute 
for  Court  Management/National  Center  for 
State  Courts:  SJI-91-043). 

New  Employee  Orientation  Facilitators 
Guide  (Minnesota  Supreme  Court:  Sn-92- 
155). 

Magistrates  Correspondence  Course 
(Alaska  Court  System:  SJI-92-156). 

Bench  Trial  Skills  and  Demeanor:  An 
Interactive  Manual  (National  Judicial 
College:  SJI  94-058). 

Ethical  Issues  in  the  Election  of  Judges 
(National  Judicial  College:  SJI-94-142). 

Caseflow  Management;  Resources,  Budget, 
and  Finance;  Visioning  and  Strategic      < 
Planning;  Leadership;  Purposes  and 
Responsibilities  of  Courts;  Information 
Management  Technology;  Human  Resources 


Management;  Education,  Training,  and 
Development;  Public  Information  and  the 
Media  from  "NACM  Core  Competency 
Curriculum  Guidelines"  (National 
Association  for  Court  Management:  SJI-96- 
148). 

Innovative  Approaches  to  Improving 
Competencies  of  General  Jurisdiction  Judges 
(National  Judicial  College:  SJI-98-001). 

Caseflow  Management  from  "Innovative 
Educational  PrSgrams  for  Judges  and  Court 
Managers"  (Justice  Management  Institute: 
SJI-98-041 

Juveniles  and  Families  in  Court 

Fundamental  Skills  Training  Curriculum 
for  Juvenile  Probation  Officers  (National 
Council  of  Juvenile  and  Family  Court  Judms: 
SJI-90-017). 

Child  Support  Across  State  Unes:  The 
Uniform  Interstate  Family  Support  Act  from 
Uniform  Interstate  Family  Support  Act: 
Development  and  Delivery  of  a  Judicial 
Training  Curriculum  (ABA  Center  on 
Children  and  the  Law:  SJI  94-321). 

Juvenile  Justice  at  the  Crossroads: 
Literature-Based  Seminars  for  Judges,  Court 
Personnel,  and  Community  Leaders 
(Brandeis  University:  SJI-99-J50). 

Strategic  and  Futures  Planning 

Minding  the  Courts  into  the  Twentieth 
Century  (Michigan  Judicial  Institute:  SJI-89- 
029). 

•  An  Approach  to  Long-Range  Strategic 
Planning  in  the  Courts  (Center  for  Public 
Policy  Studies:  SJI-91-045). 

Substance  Abuse 

Good  Times,  Bad  Times:  Drugs,  Youth,  and 
the  Judiciary  (Professional  Development  and 
Training  Center,  Inc.:  SJI-91-095). 

Gaining  Momentum:  A  Model  Curriculum 
for  Drug  Courts  (Florida  OfBce  of  the  State 
Courts  Administrator:  SJI-94-291). 

Judicial  Response  to  Substance  Abuse: 
Children,  Adolescents,  and  Families 
(National  Council  of  Juvenile  and  Family 
Court  Judges:  SJI-95-030). 

Judicial  Education  on  Substance  Abuse 
(American  Judges  Association  and  National 
Center  for  State  Courts:  SJI-01-210). 

nUJNG  CODE  6a20-SC-P 
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Appendix  F 


STATE  JUSTICE  INSTITUTE 

APPLICATION 


1.  APPUCANT 

a.  A|>plicaBt  Name . 


b.  OrganiatiMial  Unit 

c   Street/P.O.  Box 

d  a\y - 

e.  SUte f.   Zip  Code 

g.  Fbooe  Number 

h.  FazNunber 


i.   Wd>StteAddre88 

J.   Name  A  Flmie  Number  of  Contact  Pers(4i. 


k.  Title 

L    E-MailAddraas. 


2.  TYVEOWAFVUCAirKCinUappnpriale  Utter) 

a.  State  court  e.  Otherium-iHvfit 

b.  Natiooal  organizatioii  ogganiaatioii  or  agency 
opoating  in  coqjunction  f.  Imiividaal 

with  State  court  g.  Garporatiaa  or 

c  National  State  court  partaerdiip 

support  organizatum       h.  Other  unit  of  govemmmt 
d.  QAege  (»r  univCTsity        L  Other 


3.  PROPOSED  START  DATE 


4.  PROJECT  DURATION  (Bfonths). 


5.  EMPLOYER  nNENTIFICATION  i . 


7.  ENTmr  TO  RECEIVE  FUNDS  r/<i^0br»a^vni  obese; 

a.  Organizatianal  Name 


b.  Organintional  Unit 

c   Street/P.O.  Box  

d.  City 


SUte 


f.   Zip  Code 


g.   Phone  Numbo- . 
h.  FaxNiuober 


i.    Wdb  Site  Address 

j.   Name  &  Phone  Number  of  Contact  Perstii 


k.  Title 

L    E-Mail  Address . 


S.  IF  THE  APPUCATION  HAS  REBN  SUBMriTED 
TO  OTHER  FUNDING  SOUECBSk  PLEASE 
PROVnXB  THE  FOLLOWING  INFORMATION: 

Source  ___^^^_^^.^^__^______^^.^.^^^^_ 

Date  Submitted  ' 

Amount  Sou^t • 

Disposition  (if  any)  or  Current  Status  . 


8.  a.  AMOUNT  REQUESTED  FROM  SJI  $_ 
b.  AMOUNT  OF  MATCH 


Cash  match         $_ 
Ncm-cash  matdi  $_ 


c  TOTALMATCH 

d.  TOTAL  PROJECT  COST 


9.  TITLE  OF  PROPOSED  PROJECT 


10.  C(»(GRESSIONAL  DISTRICT  OF: 


Ni  n*  if  RcfnnBtatiTt;  DMrict  Nuafar 


Prqact  Gf  diflknak  Urn  aniliaatk 
Nam*  afBiiii— itrtiri.  Xtataiti  Nanbar 


11.  CERTIFICATION 

On  b^alf  of  the  api^cant,  I  hereby  ce  rtify 
applicatiMi  ia  true  and  complete.  I  hai  e 
this  appUeation  ia  aH>roved  for  fuadii  g, 
apiriicantwill  comply  with  the  assorai  ices 
authorized  to  make  ttiese  representati  oni 


that  to  the  best  of  my  knowledge  the  iafonwtion  in  thia 
read  the  attached  assurances  (Form  D)  and  understand  that  if 
:,  the  award  will  be  subject  to  those  assurances.  I  cotify  that  the 

if  the  applicatitm  is  approved,  and  that  I  am  lawfully 
.8  on  behalf  of  the  applicant. 


SIONATUIB  OP  BSFONSmU  OmCIAL  OP  APPUCANT 

(For  applicatiinu  from  State  and  local  courts.  Form  B,  Certificate 


TITLB 
of  State  Approval,  must  be  attached.) 


DATS 


1  OR  INSTITUTE  USE  ONLY 


12.  a.  APPUCATION  NUMBER 


B.  CONCEPT  PAPER  NUMBER 
c.  GRANT  NUBIBER  


13.  DATE  RECEIVED 


14.  DATE  OF  ACTION 


PonnA  OaW) 
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STATE  JUSTICE  INSTITUTE 

INSTRUCTIONS  FOR  SJI  APPLICATION  FORM  A 


1 .  a- 1    Legal  name  of  applicant  (court,  entity  or  individual);  name  of  the 
organizational  unit,  if  any,  that  will  conduct  the  project;  complete  address  of  applicant, 
including  phone  and  fax  numbers  and  web  site  address;  and  name,  phone  number,  title, 
and  e-mail  address  of  a  contact  person  who  can  provide  further  information  about  this 
application. 

2.  a      State  court  includes  all  appellate,  general  jurisdiction,  limited  jurisdiction,  and 
special  jurisdiction  courts,  as  well  as  all  office^  that  are  supervised  by  or  report  for 
administrative  purposes  to  the  chief  or  presiding  justice  or  judge,  or  his  or  her  designee. 

2.  b      National  organizations  operating  in  conjunction  with  State  court  include 
national  non-profit  organizations  controlled  by.  operating  in  conjunction  with,  and 
serving  the  State  courts. 

2.  c      National  state  court  organizations  include  national  non-profit  organizations 
with  the  primary  mission  of  supporting,  serving,  or  educating  judges  and  other  personnel 
of  the  judicial  branch  of  State  govenunent. 

2.  d      College  or  university  includes  all  institutions  of  higher  education. 

2.  e      Other  non-profit  organization  or  agency  includes  those  non-profit 
organizations  and  private  agencies  not  included  in  sub-paragraphs  (b)-(d). 

2.  f       Individual  means  a  person  not  applying  in  conjunction  with  or  on  behalf  of  an 
entity  identified  in  one  of  the  other  categories. 

2.  g      Corporation  or  partnership  includes  for-profit  and  not-for-profit  entities  not 
failing  within  one  of  the  other  categories. 

2.  h      Other  unit  of  government  includes  3ny  governmental  agency,  office,  or 
organization  that  is  not  a  State  or  local  court. 

3.  The  proposed  start  date  of  the  project  should  be  the  earliest  feasible  date  on 
which  the  applicant  will  be  able  to  begin  project  activities  following  the  date  of  award 

4.  Project  duration  refers  to  the  number  of  months  the  applicant  estimates  will  be 
needed  to  complete  all  project  tasks  after  the  proposed  start  date. 


FonnAl   11/00  (over) 
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5.  Employer  IdenUfication  ft  as  assigned  by  the  Internal  Revenue  Service. 

6.  If  this  application  or  an  ap|  Ucation  requesting  support  for  the  same  project  or  in 
essentially  similar  project  has  been  previously  submitted  to  another  funding  source 
(Federal  or  pri  vate).  enter  the  name  of  the  source,  the  date  of  the  submission,  the 
amount  of  funding  sought,  and  the  disposition  (if  any). 

7.  a-1   The  entity  to  receive  funds  is  the  court  or  organization  that  will  receive, 
administer,  and  account  for  any  monies  awarded.  If  the  applicant  is  a  State  or  local  court, 
the  entity  to  receive  funds  would  be  the  State's  Supreme  Court  or  its  ageney  or  council 
designated  in  accordance  with  42  U.S.C.  10705(b)  (4).  Applicants  shoald  complete  this 
block  only  if  the  entity  that  will  i^ceive  the  funds  is  different  from  the  applicant. 

8.  a      Insert  the  amount  request  td  from  the  State  Justice  Institute  to  conduct  the 
project. 

8.  b  The  amount  of  match,  is  t  le  amount,  if  any.  to  be  contributed  to  the  project  by 
the  applicant,  a  unit  of  State  or  lot  al  government,  a  Federal  agency,  or  private  sources. 
See  42  U.S.C.  10705(d). 

Cash  match  refers  to  func  s  directly  contributed  by  the  applicant,  a  unit  of  State 
or  local  government,  a  Federal  ag  :ncy,  or  private  sources  to  support  the  project. 


Mon-cash  match  refers  to 


local  government,  or  private  soun  «s  to  support  the  project 


8.  c      Total  match  refers  to  the 


in-kind  contributions  by  the  applicant,  a  unit  of  State  or 


sum  of  the  cash  and  in-kind  contributions  to  the  project. 


8.  d      Total  project  cost  represents  the  sum  of  the  amount  requested  from  the  Institute 


and  all  match  contributions  to  the 


project 


9.  The  title  of  the  proposed  project  should  reflect  the  objectives  of  the  activities  to 
be  conducted. 

10.  Enter  the  name  of  the  applicant's  Congressional  Representative  and  the  number  of 
the  applicant's  Congressional  district,  along  with  the  number  of  the  Congressional 
district(s)  in  which  most  of  the  ptojea  activities  will  take  place  and  the  name(s)  of  the 
Representatives  from  those  districts.  If  the  project  activities  are  not  site-specific  (for 
example,  a  series  of  training  workshops  that  will  bring  together  participants  from  around 
the  State,  the  country,  or  from  a  Particular  region),  enter  Statewide,  national,  or  regional, 
as  appropriate,  in  the  space  provi  ded. 

11.  Signature  and  title  of  a  (^ly  authorized  representative  of  the  applicant  and  the 
date  the  application  was  signed. 
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(Form  B) 


STATE  JUSTICE  INSTITUTE 
Certificate  of  State  Approval 


67303 


The 


Name  of  State  Supreme  Coiul  or  Designated  Agency  or  Council 

has  reviewed  the  appUcation  entitled 

prepared  by - 


Name  of  Applicant 

approves  its  submission  to  the  State  Justice  Institute,  and 


D 
D 


agrees  to  receive  and  administer  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 

designates     , 


Name  of  Trial  or  Appellate  Court  or  Agency 

as  the  entity  to  receive,  administer,  and  be  accountable  for  all  funds 
awarded  by  the  Institute  pursuant  to  the  application. 


Signature 


Date 


Name 


Title 
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INSTRUCTIONS  -  FORM  B 


The  State  Justice  Institute  Act  require^  that 


sta  e 


Each  Application  for  funding  by  a 
law,  by  the  State's  Supreme  Court,  or 
administer,  and  be  accountable  for  all 
10705(b)  (4). 


or  local  court  shall  be  approved,  consistent  with  State 
its  designated  agency  or  council,  which  shall  receive, 
funds  awarded  by  the  Institute  to  such  courts.   42  U.S.C. 


FORM  B  should  be  signed  by  the  Chief  Judge  or  Chief  Justice  of  the  State  Supreme  Court,  or  by 
the  director  of  the  designated  agency  or  chair  of  the  designated  council.   If  the  designated  agency 
or  council  differs  from  the  designee  listed  in  Appendix  I  to  the  State  Justice  Institute  Grant 
Guideline,  evidence  of  the  new  or  adc  itional  designation  should  be  attached. 

The  tenn  "State  Supreme  Court"  refer  i  to  the  court  of  last  resort  of  a  State.   "Designated  agency 
or  council"  refers  to  the  office  or  judicial  body  which  is  authorized  under  State  law  or  by 
delegation  from  the  State  Supreme  Cojurt  to  approve  applications  for  funds  and  to  receive, 
administer  and  be  accountable  for  tho^  funds.  ' 
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STATE  JUSTICE  INSTITUTE 

ASSURANCES 

The  applicant  hereby  assures  and  certifies  jthat  it  possesses  legal  authority  to  apply  for  the  award,  and  that  if 
funds  are  awarded  by  the  State  Justice  Inaitute  pursuant  to  this  application,  it  will  comply  with  all  applicable 
provisions  of  law  and  the  regulations,  policies,  guidelines  and  requirements  of  the  Institute  as  they  relate  to  the 
acceptance  and  use  of  Institute  funds  pursjjant  to  this  application.  The  applicant  further  assures  and  certifie^^ 
with  respect  to  this  application,  that: 


1 .    No  person  will,  on  the  basis  of  race,  set( 
participation  in,  denied  the  benefits  of, 
activity  supported  by  Institute  funds,  artl 
to  effectuate  this  assurance. 


5. 


,  national  origin,  disability,  color,  or  creed  be  excluded  from 
>r  otherwise  subjected  to  discrimination  under  any  program  or 
that  the  applicant  will  immediately  take  any  measures  necessary 


2.    In  accordance  with  42  U.S.C.  10706(a),. funds  awarded  to  the  applicant  by  the  Institute  will  not  be  used, 
directly  or  indirectly,  to  influence  the  issuance,  amendment,  or  revocation  of  any  Executive  order  or  similar 
promulgation  by  Federal,  State  or  local;  agencies,  or  to  influence  the  passage  or  defeat  of  any  legislation  or 
constitutional  amendment  by  any  Fede  al.  State  or  local  legislative  body. 

3.^     In  accordance  with  42  U.S.C.  1070  )(a)  and  10707(c): 


a.    It  will  not  contribute  or  make  available 
party  or  association,  to  the  campai(  n 
passage  or  defeat  of  any  ballot  measure 


No  officer  or  employee  of  the  appli(  ant 
partisan  or  nonpartisan  political  act  vity 


No  officer  or  employee  of  the 
supported  in  whole  or  in  part  by  the 


applicant  will  engage  in  partisan  political  activity  while  engaged  in  work 
Institute. 


In  accordance  with  42  U.S.C.  10706(b 
conduct  training  programs  for  the  purpt)se 
encouraging  nonjudicial  political  activit  es 


In  accordance  with  42  U.S.C.  10706(d; 
local  funds  supporting  a  program  or  activity 
existing  facilities  or  to  demonstrate  nev  / 
facilities  for  new  personnel  or  for  personnel 
solely  purchase  equipment  for  a  court 


6.    It  will  provide  for  an  annual  fiscal  audit 


Institute  funds,  project  personnel,  or  equipment  to  any  political 
of  any  candidate  for  public  or  party  office,  or  to  influence  the 
initiative,  or  referendum; 


will  intentionally  identify  the  Institute  or  the  applicant  with  any 
or  the  campaign  of  any  candidate  for  public  or  party  office;  and, 


,  no  funds  awarded  by  the  Institute  will  be  used  to  support  or 
of  advocating  particular  nonjudicial  public  policies  or 


,  no  funds  awarded  by  the  Institute  will  be  used  to  supplant  State  or 

to  construct  court  facilities  or  structures,  except  to  remodel 
architectural  or  technological  techniques,  or  to  provide  temporary 

involved  in  a  demonstration  or  experimental  program;  or  to 
system. 


of  the  project. 


It  will  give  the  Institute,  through  any  authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents/elated  to  the  award. 


8.    In  accordance  with  42  U.S.C.  10708  (9)  (as  amended),  research  or  statistical  information  that  is  furnished 
during  the  course  of  the  project  and  thfit  is  identifiable  to  any  specific  individual,  shall  not  be  used  or 
revealed  for  any  purpose  other  than  the  purpose  for  which  it  was  obtained.  Such  information  and  copies 
thereof  shall  be  immune  from  legal  pre  cess,  and  shall  not  be  offered  as  evidence  or  used  for  any  purpose 
in  any  action  suit,  or  other  judicial,  legtelative,  or  administrative  proceeding  without  the  consent  of  the 
person  who  furnished  the  information.] 

FormO    5/95    (over) 
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9.  All  research  involving  human  subjects  will  be  conducted  with  the  informed  consent  of  those  subjects  and  in 
a  manner  that  will  ensure  their  privacy  and  freedom  from  risk  or  harm  and  the  protection  of  persons  who 
are  not  subjects  of  the  research  but  would  be  affected  by  it,  unless  such  procedures  and  safeguards  would 
make  the  research  impractical.  In  such  instances,  the  Institute  must  approve  procedures  designed  by  the 
grantee  to  provide  human  subjects  with  relevant  information  about  the  research  after  their  involvement  and 
to  minimize  or  eliminate  risk  or  harm  to  those  subjects  due  to  their  partrcipation. 

1 0.  All  products  prepared  as  the  result  of  the  project  will  be  originally-developed  material  unless  othenvise 
specifically  provided  for  in  the  award  documents,  and  that  material  not  originally  developed  that  is  included 
In  such  projects  must  by  property  identified,  whether  the  material  is  in  a  verbatim  or  extensive  paraphrase 
format.  . 

"  •  « 

11.  No  funds  will  be  obligated  for  publication  or  reproduction  of  a  final  product  developed  with  Institute  funds 
without  the  written  approval  of  the  Institute.  The  recipient  will  submit  a  final  draft  of  each  such  product  to 
the  Institute  for  review  and  approval  prior  to  submitting  that  product  for  publication  or  reproduction. 

12.  The  following  statement  will  be  prominently  displayed  on  all  products  prepared  as  a  result  of  the  project: 

This  (document,  film,  videotape,  etc.]  was  developed  under  a  [grant,  cooperative  agreement, 
contract]  from  the  State  Justice  Institute.  Points  of  view  expressed  herein  are  those  of  the 
[autfior(s),  filmmaker(s),  etc.]  and  do  not  necessarily  represent  the  offwial  position  or  policies  of 
the  State  Justice  Institute. 

13.  THE  "Sjr  logo  will  appear  on  the  front  cover  of  a  written  product  or  in  the  opening  frames  of  a  video 
production  produced  with  SJI  funds,  unless  another  placement  is  approved  in  writing  by  the  Institute. 

14.  Except  as  othenwise  provided  in  the  terms  and  conditions  of  an  Institute  award,  the  recipient  is  free  to 
copyright  any  books,  publications,  or  other  copyrightable  materials  developed  in  the  course  of  an  Institute- 
supported  project,  but  the  Institute  shall  reserve  a  royalty-free,  non-exclusive  and  irrevocable  right  to 
reproduce,  publish,  or  othenwise  use,  and  to  authorize  others  to  use,  the  materials  for  purposes  consistent 
with  the  State  Justice  Institute  Act. 

1 5.  It  will  submit  quarteriy  progress  and  financial  reports  within  30  days  of  the  close  of  each  calendar  quarter 
during  the  funding  period  (that  is,  no  later  than  January  30,  April  30,  July  30.  and  October  30);  that 
progress  reports  will  include  a  narrative  description  of  project  activities  during  the  calendar  quarter,  the 
relationship  between  those  activities  and  the  task  schedule  and  objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment  thereto,  any  significant  problem  areas  that  have  developed  and  how 
they  will  be  resolved,  and  the  activities  scheduled  during  the  next  reporting  period;  and  that  financial 
reports  will  contain  the  information  requested  on  the  financial  report  form  included  in  the  award  documents. 

16.  At  the  conclusion  of  the  project,  title  to  all  expendable  and  nonexpendable  personal  property  pui-chased 
with  Institute  funds  shall  vest  in  the  court,  organization  or  individual  that  purchased  the  property  if 
certification  is  made  to  the  Institute  that  the  property  will  continue  to  be  used  for  the  authorized  purposes  of 
the  Institute-funded  project  or  other  purposes  consistent  with  the  State  Justice  Institute  Act,  as  approved  by 
the  Institute.  If  such  certification  is  not  made  or  the  Institute  disapproves  such  certification,  title  to  all  such 
property  with  an  aggregate  or  individual  value  of  $1 ,000  or  more  shall  vest  in  the  Institute,  which  will  direct 
the  disposition  of  the  property. 

17.  The  person  signing  the  application  is  authorized  to  do  so  on  behalf  of  the  applicant  and  to  obligate  the 
applicant  to  comply  with  the  assurances  enumerated  above. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Tht  Skate  Justtee  Instttutt  Act  prolti$iu  granteeafivm  ustngfrnds  awardad  by  llu  Tnsatmlt  to  dirwedy  or 
UidbwUy  iHjbma  At  passagt  or  de/iat  of  my  Ugulaaon  by  Ftdtr^.  Statt  o/heal  UgiHalive  badkx  42  U.S.C 
10706  (of.  It  abo  Is  tht  poOey  o/Oit  liutltutt\  la  award fiinds  only  to  support  appllcatlaru  atbmitttd  by 
arganttottoiu  that  wouid  carry  out  tht  a(ry>c^u  of  their  app^lcalioiU  in  an  luibiastd  manner. 

Cantisttntwllh  Oits  poUcy  and  Oit  ^ylslans  of  42  U.IC  10706  ((^.  tht  butitutt  will  net  hmrtngly 
«Mrd  a  grant  to  uiappUeant  that  has.  dirtdfy  or  through  an  tntiyitet  Is  part  ofthttaiiuorgaHiiallaH  as  tht 
applicant,  admc^td  a  position  itfart  CongHss  on  tht  sptajie  subjtct  matttr  of  At  appUe^ian.  As  a  wmans  of 
hnpkminling  Aat  prohibition,  S/I  rtquires  4rganisatians  submitting  applications  to  the  Instttutt  to  dischst 
vhtthtr  Ihty.  or  anoAtr  tnUty  that  is  part  of  tht  same  organisation  as  tht  applicant,  have  advocated  a  posUlon 
btjbrt  Confess  m  any  Issue.  andtoidtnU^  At  sptdfie  subjects  of  their  lobbying  efforts.  Vdsfarm  moat  be 
submitted  yelAyoarapptteatioH. 


NaBcvTAppliaMt:  . 
rmeiTAppHcattonr. 


Has  the  ayplica4  (or  u  entity  that  U  put  of  the  saae  ti  .^ 
tpplicMt)  «nctl7  M|  iadirecUy  aavoutnl  a  poaitiM  kcfare  Cos 
withia  the  past  Hve  j4an? 


as  the 

oaaay 


I 


SPECIRC  SU^ECTS  OF  LOBBYING  EFFORTS 


ITtw  aanneied  YIS  abore,  please  list  the 
part  of  your  arpaizatioii)  has  directly  w 
If  aecessaiy,  you  may  cominiw  oa  the  back 

S«hjcct 


sabjeels  oa  whichyowr  orfaaizatioa  (or  aaether  ealily  that  is 
advocatfid  a  positioo  before  CoDcress  wittaia  the  put  five  yeaoL 
this  fiun  or  on  an  attached  ibeeL 

Year 


STAT  EMENT  OF  VERIFICATION 


I  dedaie  oader  penally  of  peijoiy  that  the  iifonnalion  contained  in  this  disclosure  statement  is  conect  and  Oiat  I 
am  aulhorited  to  make  this  verificatioa  oa  ^half  of  the  applicant 


SlgBatiirc 


Title 


Nana  (Typed) 
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(Fonn  £) 


STATE  JUSTICE  INSTITUTE 

LINE-ITEM  BUDGET  FORM 

For  Judicial  Branch  Education  Technical  Assistance  and 
Technical  Assistance  Grant  Requests* 


Category  SJI  Funds 

Personnel    .  $ 

Fringe  Benefits  $ 

Consultant/Contractual   $ 

Travel  $_ 

Eqmpment  $ 

SuppHes  $ 

Telephone  $ 

Postage  $ 

Printing/Photocopying     $ 

Audit  $ 

Other  $ 

Indirect  Costs  (%)  $ 


Cash  Match 

$ 

$ ^^ 


$_ 

$. 


$. 
$. 
$_ 


In-Kind  Match 

$ 

$ 

$ 

$_ 

$ 

$ 

$ 


$. 
$_ 


TOTAL 


$. 


PROJECT  TOTAL 


$_ 


Financial  assistance  has  been  or  will  be  sou^t  for  this  project  from  the  following  other 
sources: 


*  Judicial  Branch  Education  Technical  Assistance  Grant  requests  and  Technical  Assistance 
Grant  requests  should  also  include  a  budget  narrative  explaining  the  basis  for  each  line- 
item  listed  above. 


67312 


Federal  Register /Vol.  68. 


No.  230 /Monday,  December  1,  2003 /Notices 


Appendix  H 


Sjf  Scholarship  Application 


This  application  does  not  serve  as  a  }^istration  for  the  course.  Please  contact  the  education  provider. 


.  API'lK  AM   IMOKMATION:                                                                     1 

1.  Applicant  Name: 

- 

2.  Position: 

(ftaO 

(Ml) 

^.  Name  of  Court: 

4.  Address: 

*■ 

Sireel/P.O.  Ben 

- 

City 

S.  Telephone  No. 

-Suic 

ZipCode 

6.  Congressional  District: 

- 

IMvOCRAM  IMORMAIION: 

7.  Course  Name: 

- 

8.  Course  Dates:               -    " 

- 

--■ 

- 

9.  Course  Provider 


10.  Location  Ofifered:  . 


(PUaie  nott:  Scboktrib^  are  limtted  to  tuition,  reasdruil)U  Ujdging  up  to  SI 50  per  niglH  (including  ta^ 
andfromtbtsiteof  Oim  course  up  to  a  maxmuancfi  1,300.) 


TYiition:  $ . 


Lodging:  $ 


Are  you  seeking/have  you  received  a  scholarship 
Q  Yes     □  No         If  so,  please  specify  the 


Tiansportation:  $ . 


(Aitfare,  train  fare,  or  if  you  plan  to  drive,  an  amount 
equal  to  the  approocimate  distarux  and  mileage  rate.) 


Total  Amount  Requested:  $ 


for  this  course  from  another  source? 
souK:e(s>andamounts(s)   • 


Focm  SI  (11/03) 
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S.n     Scholarship  Application 


PAGE  2 


ADDIllO.WL  l\K)RM\ri()\: 


Please  attach  a  current  resume  or  professional  summary,  and  provide  the  Information  requested  below. 
(You  may  attach  additional  pages  if  necessary.) 

1 .  Please  describe  your  need  to  acquire  the  skills  and  knowledge  taught  in  this  course. 


2.  Please  describe  how  wiD  taking  this  course  benefit  you.  your  court,  and  the  State's  courts  generally. 


3.  k  there  an  educational  program  currently  available  through  your  State  on  this  topic? 


4.  Are  State  or  tocal  funds  available  to  support  your  attendance  at  the  proposed  course? 
If  so,  what  amount(s)  wiD  be  provided? 


5.  How  long  have  you  served  as  a  judge  or  court  manager? 


6.  How  long  do  you  anticipate  serving  as  a  judge  or  court  manager,  assumit^  reelection  or  reappointment? 
[_]  0-1  year  [_J  2-4  years  [^5-7  years  Q  8-10  years         |      |  11+ years 

7.  What  continuing  professional  education  programs  have  you  attended  in  the  past  year?  Please  indicate  which 
were  mandatory  (M)  and  which  were  rran-mandatory  (V). 


STATEMFNT  OF  APPLICWT  S  COMMIIMFM 


If  a  scholarship  is  awarded,  I  wiU  share  die  skills  and  knovdet^e  I  have  gained  witti  my  court  cirileagues 
locally,  and  if  possible.  Statewide,  and  I  will  submit  an  evaluation  of  the  educational  program  to  the 
State  Justice  butitute  and  to  the  Chief  Justice  of  my  State. 


Signature 


Date 


Please  return  diis  form  and  Form  5-2  to: 
Scholarship  Coordinator.  State  Justice  Institute.  1650  King  Street.  SuKe  600. Alexandria  Virginia  22314 
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sji  Scholarship  Application 


Con 


currence 


Name  of  Chief  Ju  itice  (or  Chief  Justice's  Designee) 


have  reviewed  the  application  for  a  scholai  ship  to  attend  the  program  entitled 


prepared  by 


^  une  of  Applicant 


and  concur  in  its  submission  to  the  State  Ji  istice  Institute.  The  applicant's  participation  in  the  program 
would  benefit  the  State;  the  applicant's  abj  ence  to  attend  the  program  would  not  present  an  undue  hard- 
ship to  the  court;public  funds  are  not  avai  ab\e  to  enable  the  applicant  to  attend  this  course;  and  receipt 
of  a  scholarship  would  not  diminish  the  ar  lount  of  funds  made  available  by  the  State  for  judicial  branch 


education. 


Signature 


Name 


Title 


Date 


[FR  Doc.  03-29579  Filed  11-28-03;  8:45  am] 

BILUNO  CODE  682fr-SC-C 


FormSZ 


F 


Monday, 
December  1,  2003 


Part  m 


P 


b^ 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  891 
Mixed-Finance  Development  for 
Supportive  Housing  for  the  Elderly  or 
Persons  With  Disabilities  and  Other 
Changes  to  24  CFR  Part  891;  Interim 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  891 
[Oociwt  Na  FR-4725-M)1] 
RIN  2S02-AH83 

• 

Mixed-Finance  Development  for 
Supportive  Housing  for  the  Elderly  or 
Persons  With  Disablinies  and  Other 
Changes  to  24  CFR  Part  891 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
statutoiy  changes  that  enable  the  use  of 
mixed-hnance  and  for-profit 
participation  in  the  Section  202 
supportive  housing  programs  for  the 
elderly  and  the  Section  811  supportive 
housing  program-for  persons  with 
disabilities,  as  well  as  makes  other 
changes  to  those  programs.  The  rule 
uses  the  mixed-finance  development 
model  to  leverage  the  capital  and 
expertise  of  the  private  developer 
community  to  create  attractive  and 
affordable  supportive  housing 
developments  for  the  elderly  or  persons 
with  disabilities.  In  addition,  the  rule  is 
structured  so  that  tax  credits  can  be 
used  to  provide  additional  units  as  well 
as  supplement  capital  advance  funds  for 
the  Section  202  or  811  project.  The  rule 
sets  standards  for  the  participation  of 
limited  partner  investors  (who  may  be 
for-profit  entities)  in  partnership  with  a 
sole-piupose  nonprofit  general  partner; 
development  proposals  and  supporting 
documents;  eligible  fees  and  expenses; 
the  use  of  capital  advances  in  the 
mixed-finance  context;  and  other 
matters  relevant  to  mixed-finance 
development  of  these  tjrpes  of  projects. 

The  public  should  note  that  the 
effective  date  of  the  information 
collection  requirements  in  this  rule  is 
delayed,  as  stated  in  the  "Effective 
Date"  section  below,  pending  approval 
of  the  information  collections  required 
by  this  rule  under  the  Paperwork 
Reduction  Act.  HUD  will  publish  a 
notice  when  paperwork  approval  for 
this  rule  is  obtained. 

DATES:  Comment  Due  Date:  January  30, 
2004. 

Effective  Date:  December  31,  2003. 
The  portions  of  this  rule  requiring 
information  collection  are  not  effective 
imtil  OMB  approval  of  the  information 
collection  requirements  of  this  rule.  The 
sections  requiring  information 
collection  are:  §§  891.820(a),  891.820(b), 
891.820(c),  891.820(d>,  891.820(e), 
891.820(g),  891.820(h)  891.820(1), 


invited 
this  ruh 


891.820  j),  891.820(k),  891.820(1), 
891.82G  m).  8gi.820(n),  and  891.825. 
HUD  w:  11  publish  a  document  in  the 

Register  announcing  the 
effectiv(  i  date  of  these  sections. 
ADDRESI  lES:  Interested  persons  are 

o  submit  comments  regarding 
to  the  Regulations  Division, 
Office  of  General  Counsel,  Room  10276, 
Departn  lent  of  Housing  and  Urban 
Develo{iment,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500. 
Commu  [lications  should  refer  to  the 
above  d  jcket  number  and  tide.  A  copy 
of  each  rommunication  submitted  will 
be  avail  ible  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  w(  Bkdays  at  the  above  address. 
Facsimle  (FAX)  comments  are  not 
acceptable. 

FOR  FUnrHER  INFORMATION  CONTACT: 
Willie  3pearmon,  Director,  Office  of 
Housinj  Assistance  and  Grant 
Admini  itration,  Dejiartment  of  Housing 
and  Url  an  Development,  451  Seventh 
Street  S  A^.,  Washington,  DC  20410- 
8000;  te  ephone  (202)  708-3000  (this  is 
not  a  to  1-free  number).  Hearing-  or 
speech-  mpaired  individuals  may  access 
this  nui  iber  via  TTY  by  calling  the  toll- 
free  Fee  eral  Information  Relay  Service 
at  (800)  877-8339. 
SUPPLEI  lENTARY  INFORMATION: 

I.  Legisi  ative  Background 

The  /  merican  Homeownership  and^ 
Econon  ic  Opportunity  Act  of  2000, 
Pub.  L.  106-569  (AHEO  Act),  amended 
both  th«  Section  202  supportive  housing 
progran  for  the  elderly  and  the  Section 
811  sup  Dortive  housing  program  for 
persons  with  disabilities.  These 
amendii  lents  allow  the  participation  of 
for-prof  t  limited  partnerships  and  the 
use  of  n  lixed-finance  development 
method  >.  Section  831  of  the  AHEO  Act, 
114  Sta  .  3021,  further  amended  section 
202(k)(^ )  of  the  Housing  Act  of  1959, 12 
U.S.C  1  '01q(k)(4),  to  add  to  the  existing 
statutoi  r  definition  of  "private 
nonpro  it  organization"  a  for-profit 
limited  partnership  the  sole  general 
partner  jof  which  is  a  nonprofit 
organization  meeting  the  requirements 
under  tZ  U.S.C.  1701q(k)(4)(A)-(C),  or  a 
nonprofit  corporation  wholly  owned 
and  controlled  by  a  nonprofit 
organization  meeting  those 
requireiients.  Section  841  of  the  AHEO- 
Act,  114  Stat.  3022,  amended  section 
811(k)(i)  of  the  National  Affordable 
Housin  ,  Act,  42  U.S.C.  8013(k)(6),  to 
add  to  1  le  definition  of  "nonprofit 
organiz  ition"  a  for-profit  limited 
partner  ihip,  the  sole  general  partner  of 
which  i ;  a  nonprofit  organization 
meetin(  the  requirements  of  42  U.S.C. 
-8013(k;  6)(A)-(D),  or  a  nonprofit 


corporation  wholly  owned  and 
controlled  by  a  nonprofit  organization  " 
meeting  those  requirements.  In  both 
cases,  the  statutory  requirements  for  the 
nonprofit  organization  include  a 
nonprofit  organizational  structure,  a 
governing  board  that  includes  the 
representation  of  the  views  of  the 
community  and  is  responsible  for 
operating  die  development,  and 
approval  as  to  financial  responsibility 
by  HUD.  [See  12  U.S.C.  1701q(k)(4)  and 
42  U.S.C.  8013(k)(6),  as  amended.)  For 
purposes  of  subpart  F  oflhis  rule,  both 
types  of  organizations  are  referred  to  as 
Nonprofit  Organizations. 

Sections  832  and  842  of  the  AHEO 
Act,  114  Stat.  3021  and  3022,  broadened 
the  funding  sources  that  may  be  used  for 
amenities  and  design  and  construction 
suitable  for  supportive  housing  for'the 
elderly  or  persons  with  disabilities. 
Excess  amenities  may  not  be  funded 
with  the  capital  advance  under  either 
program,  and,  if  other  funds  are  used, 
the  cost  of  such  amenities  is  not  taken 
into  account  in  determining  the  amount 
of  Federal  assistance  or  the  rent 
contribution  of  tenants.  Under  the 
statute  as  amended,  an  owner  may  now 
treat  funds  fi-om  other  Federal  and  non- 
federal soiu'ces  as  amoimts  not  derived 
from  a  Federal  grant.  Sections  834  and 
844  of  the  AHEO  Act,  114  Stat.  3021- 
22  and  3023,  respectively,  amended  12 
U.S.C.  1701q(j)  and  42  U.S.C.  801 3(j)  to 
add  a  new  paragraph  to  each  statute 
relating  to  the  use  of  project  reserve 
accoimts  imder  the  existing  supportive 
housing  for  the  elderly  and  persons  with 
disabilities  programs.  Under  these  new 
sections,  project  reserves  may  be  used  to 
reduce  the  number  of  units  by 
combining  and  retrofitting  imits  that  are 
obsolete  or  unmarketable.  HUD 
approval  is  required  to  ensure  that 
reduction  of  units  is  for  appropriate 
purposes. 

Sections  835  and  845  of  the  AHEO 
Act  amended  section  202(h)(1)  of  the 
Housing  Act  of  1959,  12  U.S.C. 
1701q(h)(l),  and  section  811(h)(1)  ofihe 
National  Affordable  Housing  Act,  42 
U.S.C.  8031(h)(1),  respectively,  to  clarify 
that  commercial  facilities  for  the  benefit 
of  residents  of  the  project  and  the 
comlnunity  in  which  the  project  is 
located,  may  be  located  and  operated  in 
a  supportive  housing  project  for  the 
elderly  or  persons  with  disabilities. 
Such  commercial  facilities  cannot  be 
subsidized  with  202  or  811  funds. 

Section  833  of  the  AHEO  Act 
amended  sections  202(b)  and  202(h)(2) 
of  the  Housing  Act  of  1959, 12  U.S.C. 
1701q(b)  and  1701q(h)(2),  to  remove  the 
limitation  in  the  Section  202  program 
that  existing  housing  be  acquired  only 
from  the  Resolution  Trust  Corporation 
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(RTC).  Section  202  owners  may  now 
acquire  property  without  the  need  for 
rehabilitation  for  use  in  supportive 
housing  from  other  sources.  In  the  case 
of  section  811,  the  statute  does  not  limit 
acquisition  to  RTC  properties  (see  42 
U.S.C.  8013(b)(2)). 

n.  This  Interim  Rule 

This  rulemaking  amends  24  CFR  part 
891,  which  regulates  HUD-assisted 
supportive  housing  for  the  elderly  and 
persons  with  disabilities.  Most 
importantly,  this  rule  establishes  a 
mixed-finance  program  under  which 
partnerships  with  for-profit  limited 
partners  could  participate  as  mixed- 
finance  owners  in  the  development  and 
management  of  supportive  housing 
under  part  891,  if  they  partner  with  a 
nonprofit  general  partner  meeting  the 
requirements  of  the  statute  and  this  rule. 
Such  general  partner  must  have  been 
created  by  a  sponsor  that  has  received 
a  Section  202  or  Section  811  fund 
reservation.  In  addition,  this  rule  makes 
changes  to  other  portions  of  part  891  to 
conform  to  recent  changes  in  law,  and 
to  include  additional  provisions 
applicable  to  the  existing  Section  202 
and  811  programs. 

This  rule  revises  24  CFR  891.120  and 
891.405,  two  cross-cutting  sections  that 
govern  both  supportive  housing  for 
elderly  persons  and  persons  with 
disabilities.  As  to  891.120.  the  rule  adds 
a  new  paragraph  (e)  to  permit 
commercial  facilities  for  the  benefit  of 
residents  in  supportive  housing 
developments  under  part  891,  as  long  as 
the  commercial  facilities  are  not  funded 
with  the  supportive  housing  program 
funds.  Such  commercial  facilities  are 
considered  public  accommodations 
under  Title  III  of  the  Americans  with 
Disabilities  Act  and  must  be  accessible 
under  the  requirements  of  that  Act. 
Section  891.405  of  this  interim  rule 
adds  a  new  paragraph  (d)  permitting 
project  reserves  to  be  used  to  reduce  the 
number  of  units  for  the  purpose  of 
retrofitting  obsolete  or  unmarketable 
units;  for  example,  two  efficiencies  (0 
bedroom)  could  be  combined  to  form  a 
one-bedroom  unit.  Retrofitting  must  be 
consistent  with  the  applicable 
accessibility  requirements  of  Section 
504  of  the  Rehabilitation  Act  of  1973. 
HUD  approval  would  be  required  for 
any  such  change.  The  definition  of 
"replacement  reserve  account"  in 
891.105  is  revised  to  be  consistent  with 
the  new  paragraph. 

This  rule  adds  material  regarding  the 
developer's  fee  in  the  context  of  this 
program  in  §  891.815.  This  section 
establishes  the  appropriate  amoimt  of 
the  developer's  fee  and  the  eligible  and 
ineligible  uses  of  the  fee.  Previously, 


this  material  was  found  in  handbook 
publications  (see  Notice  H  96-102,  as 
extended  by  Notice  H  03-08).  Eligible 
uses  of  the  developer's  fee  are  both  to 
fund  eligible  costs  and  to  contribute  to 
the  general  partner's  share  of  the 
partnership  assets.  The  total  fee  is 
capped  at  the  amount  stated  in 
§  891.815(a),  and  the  amount  that  may 
be  taken  out  of  the  capital  advance  to 
pay  the  developer's  fee  is  capped  in 
§  891.815(b). 

The  rule  also  revises  the  definition  of 
"acquisition"  in  24  CFR  891.205  and 
891.305.  Since  the  RTC  is  no  longer  in 
existence,  the  rule  removes  the 
regulatory  requirement  that  acquisition 
of  properties  for  the  supportive  housing 
program  under  part  891  be  purchased 
from  the  RTC.  The  rule  also  makes 
§  891.205  parallel  to  §  891.305  by 
restricting  capital  advances  for 
developments  owned  and  operated  by 
the  sponsor,  except  in  connection  with 
rehabilitation.  Capital  advance  funds 
may  not  be  provided  to  refinance  a 
federally  assisted  or  insured  project. 

The  rule  creates  a  new  subpart  F  to  24 
CFR  part  891,  to  state  the  rules 
governing  the  mixed-finance  program 
for  supportive  housing  for  the  elderly 
and  persons  with  disabilities.  The  new 
subpart  states  the  basic  rules  for 
participation  in  the  program.  Except 
where  specifically  stated  otherwise,  this 
subpart  includes  by  cross-reference  the 
basic  regulations  of  the  Section  202  and 
811  supportive  housing  programs  and 
adds  additional  requirements  related  to 
mixed-finance  developments. 

Sections  891.800,  891.802,  and 
891.805  state  the  purpose,  applicability 
of  other  provisions,  and  definitions, 
respectively.  The  overall  piupose  of  the 
legislation  and  rule  is  to  create  more 
supportive  housing  for  elderly  persons 
and  persons  with  disabilities.  The 
means  of  doing  so  is  to  bring  in  for- 
profit  entities,  in  partnership  with 
nonprofit  general  partners,  thus 
leveraging  private  capital  for  developing 
additional  units.  In  turn,  limited 
partnerships  can  apply  for  and  utilize 
Federal  low-income  housing  tax  credits, 
assiuning  that  their  developments  meet 
all  the  requirements  of  IRS  rules  for  tax 
credits.  The  Department  has  determined 
that  all  mixed-finance  developments 
must  meet  the  civil  rights 
nondiscrimination  statutes  and  all  of  the 
implementing  regulations  and  Section 
504  requirements  and  that  these 
requirements  apply  to  all  of  the 
development's  units  regardless  of 
funding  source.  The  Civil  Rights 
Restoration  Act  of  1991  amended  the 
nondiscrimination  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964  and 
Section  504  of  the  Rehabilitation  Act  of 


1973  to  state  that  their 
nondiscrimination  provisions  applied  to 
"all  of  the  operations  of  an  entire 
corporation,  partnership,  or  other 
private  organization  or  entire  sole 
proprietorship  if  assistance  is  extended 
to  such  corporation,  partnership,  privaite 
organization,  or  sole  proprietorship  as  a 
whole;  or  which  is  principally  engaged 
in  the  business  of  providing  housing." 
This  interim  rule,  in  section  891.805, 
creates  additional  definitions  pertinent 
to  the  mixed-finance  supportive  housing 
program  only.  These  include  a 
definition  of  a  "mixed-finance  owner," 
which  must  include  a  single-purpose 
Nonprofit  Organization  (in  the  case  of 
supportive  housing  for  the  elderly,  a 
private  Nonprofit  Organization,  and,  in 
the  case  of  housing  for  the  disabled,  a 
Nonprofit  Organization  with  a  section 
501(c)(3)  IRS  tax  exemption),  which 
must  be  the  sole  general  partner.  For- 
profit  limited  partners  may  be  included 
where  the  Nonprofit  Organization  is  the 
sole  general  partner.  The  "Single- 
Purpose  Nonprofit  Organization"  (for 
811  projects)  or  "Single-Purpose  Private 
Nonprofit  Organization"  (for  202 
projects)  also  must  meet  the 
requirements  of  the  definition,  which 
includes  the  statutory  requirements  that 
the  organization  have  the  appropriate 
tax-exempt  status;  that  its  net  earnings 
do  not  go  to  profit  any  particular 
individual;  that  the  governing  board 
includes  representation  of  the  views  of 
the  community  and  is  responsible  for 
the  operation  of  the  part  891  supportive 
housing;  and  that  it  is  approved  as  to 
financial  responsibility  by  HUD.  In 
addition,  the  Nonprofit  Oi;ganization 
meeting  these  requirements  can  be  the 
general  partner  of  a  partnership  with 
for-profit  limited  partners,  as  long  as  it 
owns  at  least  one-hundredth  of  one 
percent  of  the  partnership  assets,  or  is 
a  nonprofit  corporation  wholly  owned 
by  an  organization  meeting  those 
requirements.  The  Nonprofit 
Organization  must  be  formed  by  a 
sponsor  receiving  a  Section  202  or  811 
fund  reservation. 

Sections  891.808  and  891.810  address 
capital  advance  funds  and  project  rental 
assistance  in  the  mixed-finance  context. 
Capital  advance  fiinds  are  provided  as 
in  accordance  with  the  regular  Section 
202  and  811  programs,  except  that  the 
mechanism  for  providing  the  funding  is^ 
somewhat  more  complex  in  a  mixed- 
finance  arrangement.  HUD  will  initially 
provide  the  fund  reservation  to  the 
project  sponsor  (the  term  is  defined  in 
sections  891.205  and  891.305),  which 
will  then  transfer  the  fund  reservation  to 
the  single-purpose  Nonprofit 
Organization.  HUD  then  will  provide 
the  capital  advance  funds  to  the 
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Nonprofit  Organization,  which  will 
deposit  the  fimds  in  a  disbviisement 
escrow  account  to  be  loaned  to  the 
mixed-finance  owner  only  upon  HUD 
approval  of  the  drawdown.  The  loan 
will  be  non-amortizing  and  at  the 
interest  rate  for  the  202  or  811  program 
in  effect  at  the  time  of  the  closing  of  the 
capital  advance,  and  is  not  repayable  if 
the  project  remains  available  for  very 
low  income  elderly  or  disabled  persons 
for  40  years.  Finally,  paragraphs  (b)  and 
(c)  of  §  891.808  ensure  that  the  proper 
number  of  units  are  built  with  the 
capital  advance  funds,  and  that  the 
capital  advance  funds  are  not  used 
improperly  in  the  mixed-finance  context 
(for  example,  to  support  the 
development  of  non-202  or  -81 1  imits). 

Project  rental  assistance  is  covered  in 
section  891.810  and  is  essentially  the 
same  as  for  the  202  and  811  programs 
generally,  and  is  defined  in  section 
891.105.  Project  rental  assistance  can 
only  be  paid  for  202  and  811  imits.  Any 
necessary  funds  for  the  non-202  or  -811 
units  must  be  obtained  from  another 
source. 

Section  891.813  deals  with  the 
eligible  uses  of  assistance  imder  this 
proposed  subpart.  Paragraph  (a) 
reiterates  the  statutory  standards. 
Paragraph  (b)  deals  with  excess 
amenities.  Such  amenities  may  not  be 
funded  with  capital  advance  funds.  The 
main  concern  here  is  that  amenities  be 
provided  in  a  manner  that  makes  them 
available  to  all  residents,  assisted  and 
unassisted  alike.  To  that  end,  the 
amenities  cannot  be  made  mandatory 
for  the  assisted  residents,  although  they 
are  permitted  to  participate  in  or  use  the 
amenities  voluntarily.  Any  fee  charged 
for  the  amenities  must  be  reasonable,  so 
that  assisted  residents  who  want  to  do 
so  can  use  the  amenities. 

Section  891.815  includes  material  on 
developer's  fees.  This  section  sets 
limitations  on  the  total  developer's  fee 
and  the  amount  of  the  capital  advance 
that  may  be  paid  toward  the  developer's 
fee.  In  addition,  the  section  provides 
that  the  developer's  fee  may  be  used  for 
the  general  partner's  contribution  to  the 
partnership  assets,  as  well  as  listing 
other  eligible  and  ineligible  uses  for  the 
developer's  fee. 

Section  891.818  states  the  contents  of 
the  firm  commitment  application  for 
202  or  811  imits  in  mixed-finance 
projects.  The  application  requirements 
ia  this  interim  rule  closely  follow  the 
guidelines  on  firm  commitment 
applications  [see  Notice  H  96-102,  as 
extended  by  Notice  H  03-08).  In  the 
mixed-finance  context,  the  partnership 
structure  involves  additional  parties  in 
the  application  process,  such  as  the 


submittei 
for  the  fi 
advance 
mixed-: 


general  pirtner  and  the  for-profit 
limited  partners. 

Additionally,  in  the  mixed-finance 
program,  there  will  be  a  mixed-finance 
proposal  addressing  the  total  mixed- 
finance  project,  including  non-202  or 
-811  unit!  and  any  commercial  space, 
at  the  time  of  the  application 
commitment  of  capital 
ds  under  §  891 .820.  The 
ce  proposal  must  include  a 
description  of  the  proposed  project; 
financing  documents,  including  any 
firm  com  nitments;  a  statement  of 
sources  a  id  uses  of  funds;  site 
informati  }n;  construction  cost 
estimates  a  systems  life  cycle  analysis; 
any  reloc  ition  plan,  if  the  development 
will  causi !  displacement;  the 
relations!  ip  among  participating 
parties;  a  demonstration  of  the  operating 
feasibilit]  of  the  project  for  the  entire 
40-year  p  mod  of  the  very-low  income 
restrictioi  i  on  the  assisted  units;  a 
market  ai  alysis;  a  summary  of  the 
proposed  management  and  occupancy 
policies;  1 1  statement  regarding  existing 
facilities;  any  additional  environmental 
informati  in  HUD  deems  necessary  in 
completi!  ig  its  environmental  review; 
and  requ  red  certifications  and 
'assuranc<  s. 

HUD  Will  review  the  firm 
commitnient  application  and  mixed- 
finance  proposal  under  the  standards 
provided  in  §  891.823.  This  section 
requires  t  n  initial  review  for  tschnical 
deficienc  es  with  an  opportunity  to 
supply  a]  ly  missing  materials  by  a  date 
certain,  fi  lUowed  by  firm  commitment 
and  prop  )sal  technical  processing.  The 
purpose  if  technical  processing  is  to 
determine  that  the  project  is  financially 
feasible,  that  the  supportive  housing 
funds  provided  are  used  in  an 
appropriate  manner,  that  the  mixed- 
finance  a|Mmer  has  the  legal  capacity  and 
experience  to  develop  and  operate  the 
project,  that  the  proper  zoning  is  in 
place,  th^t  there  are  restrictive 
covenant^  running  with  the  land 
guaranteting  that  the  assisted  units  will 
remain  available  to  very-low  income 
irsoDS  or  very-low  income 
ith  disabilities  for  a  40-year 
d  that  other  legal  and 
requirements  pertaining  to 

are  in  fact  met  by  the 
proposed  in  the  finn 
commitn^ent  application/mixed-finance 
proposal 

Chice  t  le  firm  commitment 
applicati  )n/mixed-finance  proposal  is 
approvec ,  but  prior  to  HUD  approval  of 
the  releai  e  of  capital  advance  funds, 
§  891.82!  requires  the  sponsor  to  submit 
for  HUD  approval  evidentiary  materials 
consistin  >  of  the  actual  documents  to 
support  1  le  statements  and 


elderly  ] 
persons 
period, ; 
regulator 
the  prog 
project  ai 


certifications  in  the  firm  commitment 
application/mixed-finance  proposal  and 
other  required  documents.  For  example, 
all  the  organizational  dociunents  of  the 
mixed-finance  owner  and  the  general 
partner,  the  actual  covenants  running 
with  the  land  or  deed  restriction 
guaranteeing  the  availability  of  the 
suppprtive  housing  imits  to  very-low 
income  eligible  persons  for  40  years, 
any  zoning  documents,  any  updates  to 
financing  documents  submitted  as  part 
of  the  proposal,  the  management 
contract,  evidence  of  site  control,  and 
various  required  certifications.  This 
section  also  makes  clear  that  no  third- 
party  beneficiary,  principal-agent,  or 
other  legal  relationship  (beyond  the 
duty  to  fulfill  the  explicit  contractual 
and  regulatory  requirements)  is  created 
with  HUD  by  any  of  the  agreements 
entered  into  by  tixe  parties  to  the  mixed- 
finance  transaction. 

Section  891.830  regulates  the 
drawdown  of  capital  advance  funds 
after  all  HUD  approvals  are  obtained. 
Capital  advance  funds  may  only  be 
drawn  down  pursuant  to  a  HUD- 
approved  drawdown  schedule,  and  only 
in  the  appropriate  amount  pro-rated 
according  to  the  development  costs  of 
only  the  supportive  housing  units.  Each 
drawdown  of  funds  constitutes  a 
certification  by  the  mixed-finance 
owner  and  Nonprofit  Organization  that 
all  representations  and  warranties  they 
have  made  are  true,  valid  and  in  full 
force  and  effect,  and  all  conditions 
precedent  to  the  drawdown  have  been 
satisfied.  Such  funds  may  only  be  used 
for  eligible  costs. 

Section  891.833  requires  HUD  to 
monitor  and  review  all  phases  of 
construction  and  operation  to  ensure 
continued  compliance  with  the  mixed- 
finance  amendment  to  the  capital 
advance  agreement  and  all  other 
contractual,  legal,  and  regulatory 
requirements.  Notwithstanding  HUD's 
monitoring  role,  compliance  ultimately 
is  the  responsibility  of  the  mixed- 
finance  owner  and  sponsor. 

Section  891.835  states  the  eligible  and 
ineligible  uses  of  the  projtet  rental 
assistance  provided  once  the  project  is 
operating.  Importantly  for  the  mixed- 
finance  context,  eligible  operating  costs 
attributable  to  the  project  as  a  whole, 
such  as  for  common  areas,  may  be  paid 
from  project  rental  assistance  on  a  pro 
rata  basis,  based  on  the  ratio  of  202  or 
811  units  to  the  total  units  in  the 
project. 

Sections  891.840—891.853  of  this 
interim  rule  make,  respectively,  site  and 
neighborhood  standards,  environmental 
review,  Uniform  Relocation  Act 
requirements,  design  and  cost  standards 
(except  for  the  paragraph  on  amenities. 
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which  are  governed  for  the  mixed- 
finance  program  by  proposed 
§  891.813(b)),  Davis-Bacon  labor 
standards,  and  development  cost  limits 
from  the  regular  202  or  811  programs 
applicable  in  the  mixed-finance  context. 
Sections  891.855  and  891.860  of  this 
interim  rule,  respectively,  govern 
replacement  reserve  accounts  and 
operating  reserves. 

Section  891.863  of  this  interim  rule 
requires  that  the  development  maintain 
the  same  number  of  supportive  housing 
units  as  stated  in  the  capital  advance 
agreement  for  a  40-year  period.  This 
requirement  will  be  enforced  by  deed 
restrictions  or  covenants  that  will 
continue  to  apply  regardless  of  any 
change  in  ownership  of  the 
development.  Section  891.865  of  this 
rule,  entitled  "Sanctions,"  provides  that 
HUD  may  impose  sanctions  or  seek  legal 
and  equitable  relief  in  the  event  that  the 
mixed-finance  units  are  not  developed 
and  operated  in  accordance  with  all 
applicable  requirements. 

m.  Findings  and  Certifications 

Public  Reporting  Burden 

To  ensiu-e  that  only  feasible  proposals 
for  mixed-financing  will  be  developed, 


HUD  is  collecting  information  to  assist 
the  agency  in  determining  whether  the 
owner  has  the  financial  and 
administrative  capacity  needed  to 
develop  and  manage  a  mixed-finance 
project,  all  funding  commitments  are  in 
place,  the  proposed  site  and  supportive 
services  are  suitable  for  the  intended 
residents,  the  project  design  meets  the 
physical  needs  of  the  residents,  and  the 
estimated  income  can  support  the 
operation  and  maintenance  of  the 
project,  when  built.  The  regulations  will 
require  the  mixed-finance  owner  to 
submit  a  full  proposal  and  evidentiary 
materials  for  mixed-finance 
development. 

Section  891.818  covers  the 
submission  of  the  firm  commitment 
application  and  the  mixed-finance 
proposal.  This  section  requires  that  the 
Firm  Commitment  Application  be 
submitted  by  both  the  mixed-finance 
owner  and  the  Nonprofit  Organization. 
However,  the  documents  required  for 
submission  with  the  Firm  Commitment 
Application  (as  well  as  the  documents 
required  from  initial  closing  through 
final  closing)  have  not  changed  from 
what  is  required  under  the  regular 
Section  202  and  Section  811  programs. 


The  OMB  clearance  for  the  Section  202 
and  Section  811  Finn  Commitment 
through  Final  Closing  documents  are 
covered  under  OMB  Control  No.  2502- 
0470. 

Section  891.820  provides  the 
dociunentation  that  Section  202  and 
Section  811  owners  must  submit  if  they 
are  proposing  mixed-finance  projects 
pursuant  to  the  AHEOA.  If  this 
collection  of  information  were  not 
made,  HUD  would  not  be  able  to  ensure 
that  owners  are  eligible  and  financially 
capable  of  developing  mixed-finance 
developments  of  Section  202  supportive 
housing  for  the  elderly  or  Section  811 
supportive  housing  for  persons  with 
disabilities,  or  otherwise  meet  other 
HUD  and  federal  requirements  for 
acceptability.  The  collection  of  this 
information  is  not  currently  accoimted 
for  under  any  previous  OMB  clearance 
and,  therefore,  a  request  for  their 
approval  is  being  made  herein. 

For  mixed-finance  proposals,  the  total 
estimated  paperwork  burden  is  1,350 
hours.  The  burden  of  information 
collection  in  this  proposed  rule  is 
estimated  as  follows: 


Section  reference 


§891 .820(a),  Development  Description 

§891 .820(b),  Financing  Description  

§891.820(0),  Sources  and  Uses  of  Financing  

§891 .820(d),  Site  Information  

§891.820(6),  Development  Construction  Cost  Estimate  

§891 .820(g),  Relocation  Plan  "[ 

§891 .820(h)  Statement  of  Activities  and  Relationship  of  Parties  ....!!!.."!!." 
§891.820(1),  Documents  Showing  Operating  FeasitMlity  .. 

§891.820(j),  Market  Analysis  

§891.820(k).  Summary  of  Proposed  Management  and  Occupancy  Poii 

cies 

§891.820(1),  Statement  Addressing  Facilities  and  ^ni(»s  ZZZZZ... 

§891.820(m).  Environmental  Information 

§891.820(n),  Certificatrons  and  Assurances 

§891.825,  Evktentiary  Materials 


Numt)er  of 
parties 


Numt)er  of 

responses  per 

respondent 


15 
15 
15 
15 
15 
15 
15 
15 
15 

15 
15 
15 
15 
15 


Estimated 
average  time 

for 
requirenrient 

(in  hours) 


Estimated 

annual  burden 

(in  hours) 


1 
8 
2 

4 
2 
1 
4 
2 


60 


7.5 
15 
12B 
30 

eo 

30 
15 

eo 

30 

7.5 
7.5 
60 
7.5 
900 


Total  Reporting  and  Recordkeeping 
Burden  (Hours):  1,350. 

In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  bm-den  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 


Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  30  days  from  the  date 
of  this  proposal.  Comments  must  refer 
to  the  proposal  by  name  and  docket 
number  (FR-4725-I-01)  and  must  be 
sent  to: 

Lauren  Wittenberg,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503-0009;  and 
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Gloria  S.  Diggs,  Reports  Liaison  Officer, 
Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Conunissioner,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Room  9116. 
Washington.  DC  2041Q-8000. 

Justification  for  Interim  Rulemaking 

In  general,  the  D^artment  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking.  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department, 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  at  the  same  time  as 
it  solicits  public  comment,  because 
waiting  for  the  completion  of  public 
comments  prior  to  making  the  rule 
effective  would  be  contrary  to  the  public 
interest.  The  public  has  already 
expressed  interest  in  going  forward  with 
mixed-finance  proposals  for  supportive 
housing  for  the  elderly  or  persons  with 
disabilities,  and  there  are  already 
proposals  pending  that  are  ready  to 
proceed.  No  purpose  would  be  served 
by  making  those  who  are  prepared  to 
proceed- wait  for  the  receipt  of  public 
comments,  the  consideration  of  those 
comments  by  agency  decision  makers, 
and  the  subsequent  publication  of  a 
final  rule.  In  addition,  the  rule  would 
provide  a  significant  public  benefit,  in 
the  form  of  increased  housing 
opportunities  for  the  elderly  and 
disabled,  while,  through  the  leveraging 
of  private  resources  and  state  and  local 
tax  credits,  reducing  the  amoimt  of 
Federal  expenditure.  Therefore,  it  is  in 
the  public  interest  to  issue  this  rule  for 
efiiect  so  that  these  proposals  can  go 
forward  expeditiously  and  the  public 
can  have  the  benefit  of  the  increased 
development  of  supportive  housing  that 
the  rule  intends  to  foster.  The 
Department  invites  public  comment  on 
the  rule  to  assure^that  consideration  is 
given  to  the  full  range  of  views  that  may 
be  presented  in  the  development  of  a 
final  rule  that  will  supersede  this 
interim  rule. 

Unfunded  Mandates  Reform  Act 

Ittle  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C  1531- 
1538)  (UMRA)  establishes  requirements 
for  Fedenl  agencies  to  assess  the  effects 
of  their  reguktory  actions  on  State, 
local,  ttad  tribal  governments  and  the 
private  sectcv.  1^  rule  does  not 


mipose 
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Environa  ental  Impact 

Find  ng  of  No  Significant  Impact 
to  the  environment  has 
in  accordance  with  HUD 
atiots  at  24  CFR  part  50,  which 
section  102(2)(C)  of  the 
Environmental  Policy  Act  of 
J.S.C.  4332).  The  Finding  of 
SigniJ  icant  Impact  is  available  for 
tection  between  the  hours  of 
5  p.m.  weekdays  in  the 
of  Regulations,  Office  of  General 
loom  10276,  Department  of 
ind  Urban  Development,  451 
J  ;treet  SW.,  Washington,  DC 
00. 
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Impact  oi  I  Small  Entities 

The  Se  :retary,  in  accordance  with  the 
Regulate^  FlexibiUty  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule  and  n  so  doing  certifies  that  this 
rule  wou  d  not  have  a  significant 
economi(  impact  on  a  substantial 
number  c  f  small  entities.  The  program 
will  prov  de  capital  advances  to  private 
Nonprofit  Organizations  and  nonprofit 
consum^  cooperatives  to  expand  the 
supply  of  supportive  housing  for  the 
elderly  aad  to  Nonprofit  Organizations 
to  expand  the  supply  of  supportive 
housing  nr  persons  with  disabilities. 
Private  fm-'profit  entities  may  also 
participate  in  the  mixed-finance  aspect 
of  produ«  ing  such  housing.  Although 
small  an(  private  entities  may 
participa  e  in  the  program,  the  rule  does 
not  impo  se  any  legal  requirement  or 
mandate  upon  them  and  accordingly, 
will  not  lave  a  significant  impact  on 
them. 

Althou  ^  HUD  has  determined  that 
this  rule  ^ould  not  have  a  significant 
economi( :  impact  on  a  substantial 
number  of  small  entities,  HUD 
welcomes  comments  regarding  any  less 
burdensc  me  alternatives  to  this  rule  that 
will  mee  HUD's  ob)ectives  as  described 
in  this  pi  eamble. 

Federalii  m  Impact 

Execut  ive  Order  13132  (entitled 
"Federal  sm")  prohibits,  to  the  extent 
practical  le  and  permitted  by  law.  an 
agency  fi  om  promulgating  a  r^idation 
that  has :  ederalism  implications  and 
either  im  poses  substantial  direct 
compliai  [ce  costs  on  state  and  local 
govemm  mts  and  is  not  required  by 
statute.  G  r  ptoemfAs  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  haveiederalism  implications  and 
does  notimpose  substantial  direct 


compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action."  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Rules  Docket  Clerk,  Room 
10276,  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500. 

List  of  Subjects  in  24  CFR  Part  891 

Aged,  Civil  rights.  Grant  programs — 
housing  and  community  development. 
Individuals  with  disabilities.  Loan 
programs — chousing  and  community 
development.  Low  and  moderate 
income  housing.  Mental  health 
programs.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

(The  catalogue  of  Federal  domestic  assistance 
numbers  for  the  programs  in  this  rule  are: 
14.157  and  14.181.) 

■  For  the  reasons  discussed  in  this 
preamble,  HUD  amends  24  CFR  part  891 
as  follows: 

PART  891— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY  AND  PERSONS 
WITH  DISABILrriES 

■  1.  The  authority  citation  for  part  891 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q:  42  U.S.C. 
1437f,  3535(d),  and  8013. 

Subpart  A— Gefwral  Program 
RetiuirBnwnts 

■  2.  Amend  24  CFR  891.105  by  revising 
the  definition  of  "Replacement  reserve 
account"  to  read  as  foUbws: 

1891.106    Pelliimoiia. 

***** 

Replacement  reserve  account  means  a 
project  account  into  which  funds  are 
deposited,  which  may  be  used  only  with 
the  approval  of  the  Secretary  for  repairs, 
replacement,  capital  improvements  to 
the  project,  and  retrofitting  to  reduce  the 
number  of  units  as  provided  by  24  CFR 
891.405(d). 

■  3.  Amend  24  CFR  891.120  by  adding 
a  new  paragraph  891.120(e)  to  read  as 
follows: 
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§891.120    Prelect  design  and  cost 
standards. 

***** 

(e)  Projects  under  this  part  may  have 
on  their  sites  commercial  facilities  for 
the  benefit  of  residents  of  the  project 
and  of  the  community  in  which  the 
project  is  located,  so  long  as  the 
commercial  facilities  are  not  subsidized 
with  funding  under  the  supportive 
housing  programs  for  the  elderly  or 
persons  with  disabilities.  Such 
commercial  facilities  are  considered 
public  accommodations  imder .Title  HI 
of  the  Americans  with  Disabilities  Act 
and  must  be  accessible  under  the 
reqtiirements  of  that  Act. 

Subpart  B— 202  Supportive  Housing 
for  the  Elderly 

■  4.  Amend  24  CFR  891.205  by  revising 
the  definition  of  "acquisition"  in 

§  891.205  to  read  as  follows: 

§891.205    Definitions. 

***** 

Acquisition  means  the  purchase  of  (or 
otherwise  obtaining  title  to)  existing 
housing  and  related  facilities. 

Subpart  C— Section  81 1  Supportive 
Housing  for  Persons  Witli  Disabilities 

■  5.  Amend  24  CFR  891.305  by  revising 
the  definition  of  "acquisition"  in 
§891.305  to  read  as  follows: 

§891.305    Definitions. 

***** 

Acquisition  means  the  pinchase  of  (or 
otherwise  obtaining  title  to)  existing 
structures  to  be  used  as  housing  for 
persons  with  disabilities. 


Subpart  D— Profect  Management 

■  6.  Amend  24  CFR  891.405  by  adding 
-  a  sentence  to  the  end  of  paragraph 

891.405(d)  to  read  as  follows: 

§891.405    Replacement  reserve. 

***** 

(d)*  *  *  With  HUD  approval, 
reserves  may  be  used  to  reduce  the 
niunber  of  dwelling  units,  provided  that 
the  purpose  for  the  reduction  is  the 
retrofitting  of  obsolete  or  unmarketable 
units. 

■  7.  Add  a  new  subpart  F  to  read  as 
follows: 

Subpart  F—For4>ro(tt  LimHed  Partnerships 
and  Mixed-Finance  Development  for 
Supportive  Houeiog  for  ttie  Elderly  or 
Persons  WHh  DIsalsillties 

891.800.  Purpose. 

891.802    Applicability  of  other  provisions. , 

891.805    Definitions. 


891.808  Capital  advance  funds. 

891.809  Limitations  on  capital  advance 
funds. 

891.810  Project  rental  assistance. 
891.813    Eligible  uses  for  assistance 

provided  under  this  subpart. 
891.815    Developer's  fee. 
891.818    Finn  commitment  application. 
891.820    Mixed-finance  proposal. 
891.823    HUD  review  and  approval. 
891.825    Evidentiary  materials. 
891.828    Loan  of  capital  advance  funds  to 

mixed-finance  owner. 
891.830    Drawdown. 
891.833    Monitoring  and  review. 
891 .835    Eligible  uses  of  project  rental 

assistance. 
891.840    Site  and  neighborhood  standards. 
891.843    Environmental  review  and 

approval. 
891.845    Relocation  requirements. 
891.848    Project  design  and  cost  standards. 
891.850    Labor  standards. 
891.853    Development  cost  limits. 
891.855    Replacement  reserves. 
891.860    Operating  reserves. 
891.863    Maintenance  as  supportive  housing 

units. 
891.865    Sanctions. 

§891.800    Purpose.    - 

The  purpose  of  this  subpart  is  to 
establish  rules  allowing  for,  and 
regulating  the  participation  of,  for-profit 
limited  partnerships,  of  which  the  sole 
general  partner  is  a  Nonprofit 
Oiganization  meeting  the  requirements 
of  12  U.S.C.  1701q(k)(4)  or  42  U.S.C. 
8032(k)(6),  in  the  development  of 
supportive  housing  for  the  elderly  and 
persons  with  disabilities  using  mixed- 
finance  development  methods.  These 
rules  are  intended  to  develop  more 
supportive  housing  for  the  elderly  and 
persons  with  disabilities  by  using 
Federal  assistance,  private  capital  and 
expertise,  and  tax  credits. 

§891.802    Applicability  of  oitier  provisions. 

The  provisions  of  24  CFR  part  891, 
subparts  A-D,  apply  to  this  subpart  F 
imless  otherwise  stated. 

§891.805    Definitions. 

In  addition  to  the  definitions  at 
§  891.105,  the  following  definitions 
apply  to  this  subpart: 

Mixed-finance  owner,  for  the  purpose 
of  the  mixed-finance  development  of 
supportive  housing  under  this  subpart, 
means  a  for-profit  limited  partnership  of 
which  a  Single-Ptupose  Private 
Nonprofit  Organization  (in  the  case  of 
supportive  housing  for  the  elderly),  or  a 
Single-Purpose  Nonprofit  Organization 
with  a  501(c)(3)  tax  exemption  (in  the 
case  of  supportive  housing  for  the 
disabled)  is  the  sole  general  partner.  The 
purpose  of  the  mixed-finance  owner 
must  include  the  promotion  of  the 
welfare  of  the  elderly  or  persons  with 
disabilities,  as  appropriate. 


Single-Purpose  Private  Nonpmfit 
Organization  (in  the  case  of  supportive 
housing  for  the  elderly)  or  Single- 
Purpose  Nonprofit  Organization  (in  the 
case  of  supportive  housing  for  persons 
with  disabilities)  (for  the  piuposes  of 
this  subpart,  both  types  of  organization 
are  referred  to  as  "Nonprofit 
Oiganization"),  for  the  ptirpose  of  this 
subpart,  means  any  institution  or 
foundation: 

(1)  In  the  case  of  supportive  housing 
for  the  elderly,  that  meets  the 
requirements  of  the  definition  of 
"private  nonprofit  organization"  found 
in  §891.205  of  this  title;  or 

(2)  In  the  case  of  supportive  housing 
for  persons  with  disabilities,  that  meets 
the  requirements  of  the  definition  of 
"nonprofit  organization"  in  §  891.305  of 
this  title;  and  that 

(3)  Is  the  general  partner  of  a  for-profit 
limited  partnership,  if  the  Nonprofit 
Organization  meets  the  requirements  of 
this  definition  and  owns  at  least  one-         ' 
hundredth  of  one  percent  of  the 
partnership  assets,  or  is  a  nonprofit 
corporation  wholly  owned  and 
controlled  by  a  Nonprofit  Organization 
meeting  those  requirements.  If  the 
project  will  include  units  financed  with 
the  use  of  Federal  Low-Income  Housing 
Tax  Credits  and  the  organization  is  a 
limited  partnership,  the  limited 
partnership  must  meet  the  requirements 
of  section  42  of  the  IRS  code,  including 
the  requirements  of  section  42(h)(5). 

§891  JOe    Ci^iltai  advance  fimds. 

(a)  HUD  is  authorized  to  provide 
capital  advance  funds  to  expand  the 
supply  of  housing  for  the  elderly  and 
persons  with  disabiUties  in  accordance 
with  the  rules  and  regulations  of  the 
Section  202  and  811  supportive  housing 
programs.  For  mixed-finance  projects, 
HUD  provides  a  capital  advance  funds 
reservation  to  the  sponsor,  which 
transfers  the  fund  reservation  to  the 
Nonprofit  Organization,  which  is 
genc^  partner  of  a  for-profit  limited 
partnership  meeting  the  requirements  of 
this  subpart.  HUD  dien  provides  the 
capital  advance  funds  to  the  Nonprofit 
Organization,  which  makes  a  non- 
amortizing  loan  to  the  mixed-finance 
owner  to  be  repaid  within  40  years  at 
the  202  or  81 1  interest  rate  in  effect  on 
the  date  of  the  closing  of  the  capital 
advance.  The  capital  advance  funds  may 
be  provided  as  a  loan  in  the  case  of  a 
mixed-finance  project  using  a  nine 
percent  tax  credit,  and  as  a  pass-throu^ 
to  the  limited  partnership  in  the  case  of 
mixed-finance  projects  using  tax-exempt 
bonds  with  four  percent  tax  credit.  The 
capital  advance  funds  will  be  disbinsed 
imder  a  disbursement  escrow  agreement 
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upon  HUD  approval  of  the  mixed- 
finance  draw  down. 

(b)  Developments  built  with  mixed- 
finance  funds  may  combine  assisted 
supportive  housing  units  with  market 
rate  units.  However,  the  number  of 
Section  202  or  811  units  in  the 
development  funded  with  the  capital 
advance  must  be  not  less  than  the 
number  of  units  that  could  have  been 
developed  with  the  capital  advance 
without  the  use  of  mixed  funding 
sources.  In  the  case  of  a  Section  811 
mixed-finance  project,  the  additional 
units  caimot  cause  the  project  to  exceed 
the  applicable^ection  811  project  size 
limit  if  they  will  also  house  persons 
with  disabilities. 

f881J09    UmMation*  on  capital  advance 
funds. 

Capital  advances  are  not  available  in 
cennection  with: 

(a)  Acquisition  of  facilities  currently 
owned  and  operated  by  the  sponsor  as 
housing  for  the  elderly,  except  with 
rehabilitation  as  defined  in  24  CFR 
891.105: 

(b)  The  financing  or  refinancing  of 
federally  assisted  or  insiued  projects; 

(c)  Facilities  currently  owned  and 
operated  by  the  sponsor  as  housing  for 
persons  with  disabilities,  except  with 
rehabilitation  as  defined  in  24  CFR 
891.105;  or 

(d)  Units  in  Section  202  direct  loan 
projects  previously  refinanced  imder  the 
provisions  of  Section  811  of  the 
American  Homeownership  and 
Economic  Opportunity  Act  of  2000, 12 
U.S.C.  1701q  no^e. 

1891 J10    Profaet  rental  SMistanc*. 

Project  Rental  Assistance  is  defined  in 
§891.105.  Project  Rental  Assistance  is 
provided  for  operating  costs,  not 
covered  by  tenant  contributions, 
attributable  to  the  niunber  of  units 
funded  by  capital  advances  under  the 
Section  202  and  811  supportive  housing 
programs,  subject  to  the  provisions  of  24 
CFR  891.445.  The  sponsor  of  a  mixed- 
finance  development  must  obtain  the 
necessary  funds  from  a  source  other 
than  project  rental  assistance  funds  for 
operating  costs  related  to  non-202  or 
-811  units. 

1891.813    Eliglbto  uses  for  assMane* 
provMsd  under  ttils  subpart 

(a)  Assistance  under  this  subpart  may 
be  used  to  finance  the  construction, 
reconstruction,  or  rehabilitation  of  a 
structure  or  a  portion  of  a  structure;  or 
the  acquisition  of  a  structure  to  be  used 
as  supportive  housing  for  the  elderly;  or 
the  acquisition  of  housing  to  be  used  as 
supportive  housing  for  persons  with 
diaabilities.  Such  assistance  may  also 


cover  tl  e  cost  of  real  property 
acquisi  ion,  site  improvement, 
conven  ion,  demolition,  relocation,  and 
other  e:  ipenses  that  the  Secretary 
determ  nes  are  necessary  to  expand  the 
supply  af  supportive  housing  for  the 
elderly  and  persons  with  disabilities. 

(b)  Ai  tsistance  under  this  subpart  may 
not  be  used  for  excess  amenities,  as 
stated  in  24  CFR  891.120(c).  Such 
amenities  may  be  included  in  a  mixed- 
financel  development  only  if: 

(1)  T^e  amenities  are  not  financed 
with  funds  provided  under  the  section 
202  or  ill  program; 

e  amenities  are  not  maintained 
rated  with  section  202  or  811 


(2)T1 
andopi 
funds; 

(3)T] 
appropi 


e  amenities  are  designed  with 
ate  safeguards  for  the  residents' 
health  And  safety;  and 

(4)  Tl  le  assisted  residents  are  not 
require  1  to  use,  participate  in,  or  pay  a 
fee  for  he  use  or  maintenance  of  Uie 
amenit  es,  although  they  are  permitted 
to  do  s(  voluntarily.  Any  fee  charged  for 
the  use  maintenance,  or  access  to 
amenit  es  by  residents  must  be 
reasons  ble  and  affordable  for  all 
residen  ts  of  the  development. 

(c)  Ni  >twithstanding  any  other 
provisim  of  this  section,  §§  891.220  and 
891.31!  on  "prohibited  facilities"  apply 
to  mixc  d-finance  projects  containing 
units  ai  sisted  under  section  202  or  811. 

§891 .816    Dsvvlopef '8  fee. 

(a)  Developer's  fee  cap.  No 
develofer's  fee  shall  be  paid  in  excess 
of  nine]percent  of  the  total  project 
replaceknent  costs. 

(b)  Lfce  of  capital  advance  towards 
develomer's  fee.  A  maximum  of  eight 
percenlj  of  the  capital  advance  may  be 
used  toiwards  payment  of  the 
develolier's  fee. 

(c)  Eng^ble  and  ineligible  uses  of 
developer's  fee.  (1)  a  developer's  fee 
may  bei  used  to  pay  costs  associated 
with  developing  the  mixed-finance 
projecti  including,  but  not  limited  to: 

(A)  Reasonable  profit  and  overhead  of 
up  to  six  percent  of  the  total 
construction  cost; 

(B}  Ine  costs  of  necessary  change 
orders  approved  by  HUD  prior  to  final 
projectjcompletion; 

(C)  Housing  consultant  services; 

(D)  Organizational  expenses; 

CE)  The  owner's  cash  requirement 
prior  to  initial  closing,  except  as  stated 
in  para^ph  (c)(2)  of  this  section; 

(F)  Increased  taxes  and  insurance 
causediby  imavoidable  delays  in 
construction; 

(G)  Increases  in  otherwise  eligible 
non-construction  line  items; 

(H)  Bnvironmental  studies; 
(I)  A  >praisal  costs; 


(J)  Capital  expenditures,  such  as  major 
moveable  furnishings  and  equipment, 
including,  but  not  Ibnited  to,  office  and 
maintenance  equipment  and  furnishings 
for  the  public  areas; 

(K)  Costs  directly  related  to  the  rent- 
up  of  the  project,  such  as  advertisement; 

(L)  Accruals  for  taxes  and  insurance 
after  completion  of  construction  if 
current  income  from  the  project  is 
insufficient  to  meet  such  accruals; 

(M)  Project  contingency  items  for 
which  two  percent  of  the  developer's  fee 
is  withheld  at  HUD  approval  of  the 
capital  advance;  and 

(N)  Cost  of  obtaining  a  project  cost 
estimate. 

(2)  A  developer's  fee  may  not  be  used 
for  the  following: 

(A)  Excess  amenities; 

(B)  Fees  to  the  architect  and  attorney 
above  those  contractually  agreed  to; 

(C)  Non-major  equipment  and 
furnishings; 

(D)  Items  with  short  life  cycles,  such 
as  office  and  maintenance  supplies; 

(E)  Furnishings  within  the  residential 
imits;  and 

(F)  Motor  vehicles. 

(d)  Unused  developer's  fee.  Amounts 
set  aside  &t>m  the  202  or  811  capital 
advance  funds  for  the  developer's  fee 
that  remain  unused  after  the  completion 
of  construction  are  deposited  in  the 
project's  replacement  reserve  account  at 
project  completion. 

S891.818    FtonTcominHmant  application. 

(a)  New  construction.  The  mixed- 
finance  owner  and  the  Nonprofit 
Organization  shall  submit  an 
application  for  a  firm  commitment  for 
capital  advance  funding.  The 
application  shaU  consist  of  the  required 
application  form  HUD  92013  and 
additional  materials,  including: 

(1)  Form  HUD  92013-Supp,  and  any 
other  supplementary  forms  or 
attachments  to  the  application  form  that 
HUD  requires; 

(2)  Organizational  documents  of  the 
mixed-finance  owner,  including  the 
partnership  documents  and 
organizational  documents  of  the 
Nonprofit  Organization  that  will  receive 
the  capital  advance,  together  with  an 
incimibency  certificate  listing  all  diily 
qualified  and  sitting  officers  and 
directors  by  title  and  the.beginning  and 
ending  dates  of  each  person's  term; 

(3)  'The  name  and  address  of  the 
mixed-finance  owner  and  the  Nonprofit 
Organization,  and  the  name,  title, 
address,  and  telephone  ntmiber  of  the 
respective  officers  to  whom 
communications  should  be  addressed; 

(4)  A  balance  sheet  showing  that  the 
mixed-finance  owner  is  adequately 
capitalized; 
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(5)  Evidence  that  the  sponsor,  mixed- 
finance  owner,  or  the  Nonprofit 
Organization  has  control  of  the  site  of 
the  proposed  mixed-finance 
development,  along  with  a  legal 
description  of  the  proposed  site  and  a 
title  report  covering  the  site; 

(6)  The  mixed-finance  owner's 
submission  showing  proposed  amoimts 
and  uses  of  the  developer's  fee, 
demonstrating  compliance  with  24  CFR 
891.823: 

(7)  Evidence  that  the  zoning  for  the 
site  of  the  proposed  mixed-finance 
project  complies  with  existing  zoning, 
or  that  any  necessary  zoning  approvals 
or  variances  have  been  obtained; 

(8)  Number  of  units  (with  bedroom 
count)  for  which  funds  have  been 
reserved  under  section  202  or  811,  and, 
in  the  case  of  section  811  imits,  the 
population  to  be  served  in  those  units; 
the  number  of  units  (with  bedroom 
count)  funded  or  financed  fi'om  sources 
other  than  section  202  or  811,  if  any  (if 
811,  the  population  to  be  served  in  the 
non-811  units  including  the  number  of 
persons  with  disabilities,  if  applicable); 
the  types  and  amoiuits  of  non-dwelling 
space  to  be  provided;  whether  the 
assisted  units  will  be  floating  or 
designated  fixed  imits  (Uniform  Federal 
Accessibility  Standards  (UFAS) 
accessible  units  must  always  be 
designated  fbced  imits);  evidence 
demonstrating  that  the  development 
will  comply  with  all  fair  housing  and 
accessibility  requirements,  including 
the  design  and  construction 
requirements  of  the  Fair  Housing  Act; 
evidence  demonstrating  that  units 
serving  persons  with  disabilities  will  be 
dispersed  throughout  the  development 
in  the  most  integrated  environment 
possible  and  other  requirements  of 
section  504  of  the  Rehabilitation  Act  of 
1973;  evidence  demonstrating  that  the 
project  will  comply  with  accessibility 
requirements,  project  standards,  and  site 
and  neighborhood  standards  under  24 
CFR  891.120,  891.125,  891.210,  891.310, 
and  891.320,  as  applicable;  and 
evidence  demonstrating  that  the  project 
will  comply  with  24  CFR  8.4(b)(5), 
which  prohibits  the  selection  of  a  site  or 
location  which  has  the  purpose  or  effect 
of  excluding  persons  with  disabilities 
from  federally-assisted  programs  or 
activities; 

(9)  The  proposed  development 
schedule  for  completion  of  the  mixed- 
finance  development,  including  the 
estimated  time  to  complete  each  major 
development  stage.  If  a  mixed-finance 
development  proposal  will  be 
implemented  in  phases,  the  mixed- 
finance  owner  must  include  in  its 
proposal  a  general  description  of  each 


planned  phase  of  development, 
including: 

(A)  The  overall  number  of  phases; 

(B)  The  intended  scope  of  each  phase 
(including  niunber  of  luiits); 

(C)  The  anticipated  sources  and  uses 
of  financing  for  each  phase;  and 

(D)  A  schedule  (to  be  approved  by 
HUD)  for  submission  of  a 
supplementary  proposal  for  each  phase; 

flO)  A  previous  participation 
certificate  for  all  officers  and  directors 
of  the  sponsor,  mixed-finance  owner. 
Nonprofit  Organization,  developer, 
housing  consultant,  general  contractor, 
and  management  agent; 

(11)  Identification  of  the  housing 
consultant,  if  one  is  employed; 

(12)  A  mixed-finance  owner-Architect 
Agreement; 

(13)  Final  Working  drawings  and 
specifications  with  the  architect's 
certificate  that  the  project  design  has 
been  reviewed  and  approved  by  the 
local  Building  Department; 

(14)  Topographic  siuvey,  surveyor's 
report,  and  soil  test  borings; 

(15)  Life  Cycle  cost  analysis  of  utility 
combinations; 

(16)  Affirmative  Fair  Housing 
Marketing  Plan; 

(1 7)  Current  resiunes  of  general 
contractor's  development  experience 
and  general  contractor's  financial 
statements  for  the  last  three  years; 

(18)  Contractor's  cost  breakdown  and 
cost  analysis; 

(19)  Resume  of  resident  manager  or 
management  agent,  which  includes 
qualifications  and  experience; 

(20)  Schedule  of  capital  expenditures 
such  as  furniture,  supplies,  equipment, 
and  other  items  necessary  to  die  basic 
operation  of  the  project  that  will  not  be 
covered  by  proceeds  fixjm  the  capital 
advance,  and  a  description  of  how  the 
development  will  meet  these  costs; 

(21)  Certification/disclosing  of 
lobbying  activities  by  the  mixed-finance 
owner  and  the  Single-Purpose  Nonprofit. 
Oiganization; 

(22)  Consolidated  owner  certifications 
for  the  mixed-finance  owner,  including 
the  certification  required  by  0MB 
circular  A-129;  Equal  Employment 
Opportunity  certification;  certification 
of  drug-free  workplace;  certification  of 
compliance  with  design  and  cost 
standards;  the  Uniform  Federal 
Accessibility  Standards,  section  504  of 
the  Rehabilitation  Act  of  1973;  and,  for 
covered  multifamily  dwellings  designed 
and  constructed  for  first  occupancy  after 
March  13, 1991,  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  the  Americans  with 
Disabilities  Act  where  applicable,  and 
HUD's  implementing  regulations; 

(23)  Certification  of  Compliance  with 
Davis-Bacon  prevailing  wage 


requirements  and  related  labors  - 
standards; 

(24)  Flood  Disaster  Protection  Act  of 
1973  Certification; 

(25)  Certification  of  compUance  with 
the  National  Environmental  Policy  Act 
and  related  environmental  laws  and 
authorities;  and 

(26)  Certification  that  the  information 
in  the  firm  commitment  application  is 
true  and  accurate. 

(b)  Acquisition  with  rehabilitation.  In 
the  case  of  acquisition  with 
rehabiUtation,  the  mixed-finance  owner 
must  submit  the  documentation 
required  in  paragraph  (a)  of  this  section, 
as  well  as: 

(1)  An  authorization  to  inspect  the 
project; 

(2)  A  description  of  the  proposed 
rehabilitation  and  a  description  of  any 
steps  to  be  taken  to  make  the 
development  accessible  to  persons  with 
disabilities; 

(3)  Final  drawings  and  specifications 
of  the  units  as  proposed  to  be 
rehabilitated,  including  any  structural 
changes,  changes  in  floor  plans, 
locations  of  the  fixed  UFAS  accessible 
units  and  other  units  serving  persons 
with  disabilities  dispersed  within  the 
project,  or  other  significant  alterations; 

(4)  A  survey  or  site  plan  drawing  of 
the  development  as  built;  and 

(5)  Drawings  and  specifications  of  the 
existing  facilities,  if  such  drawings  can 
be  obtained. 

(c)  Acquisition  without  rehabilitation. 
In  the  case  of  acquisition  without 
rehabilitation,  the  mixed-finance  owner 
must  submit  the  documentation 
required  in  paragraph  (a)  of  this  section 
(except  for  paragraphs  (a)(13)  and  (23)). 
as  well  as: 

(1)  An  authorization  to  inspect  the 
project; 

(2)  A  narrative  description  of  any 
repair  work  proposed,  and  the  manner 
in  which  the  project  will  be  made 
accessible  to  persons  with  disabilities; 

(3)  A  survey  or  site  plan  drawing  of 
the  development  as  built; 

(4)  Drawings  and  specifications  of  the 
existing  facilities,  if  such  drawings  can 
be  obtained. 

(d)  Lead-based  paint  certification.  In 
the  case  of  acquired  developments 
constructed  before  1978  in  which  any 
child  under  six  years  of  age  resides  or 
is  expected  to  reside,  the  mixed-finance 
owner  must  also  submit  a  certification 
of  compliance  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  and  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992. 

S  891 .820    Mixed-finance  proposal.     < 

The  mixed-finance  owner  must 
submit  a  mixed-finance  proposal  along 
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with  the  firm  commitment  application. 
Each  mixed-finance  development 
proposal  shall  be  in  ihe  fonn  prescribed 
by  HUD  and  must  contain  the  following 
information: 

(^Development  description.  A 
description  of  the  proposed.proiect 
including:  the  number  and  types  of 
units  with  bedroom  count;  the  nimiber 
of  202  or  811  units  and  the  number  of 
units  to  be  financed  from  funds  other 
than  202  or  811  funds;  the  types  and 
amoimts  of  non-dwelling  space  to  be 
provided;  schematic  drawings  and 
designs;  the  proposed  building  and  unit 
plans  including  the  location  of  the  fixed 
UFAS  accessible  units  and  other  imits 
serving  persons  with  disabilities 
dispersed  within  the  project;  and  final 
plans  and  specifications. 

(b)  Financing.  A  detailed  description 
of  all  financing  necessary  for  the 
implementation  of  the  proposal, 
specifying  the  sources,  together  with  a 
5-year  operating  performance 
projection,  known  as  a  "pro  forma*'  (pro 
forma),  for  the  development,  including 
all  underlying  assumptions.  In  addition, 
the  mixed-finance  owner  is  required  to 
submit  to  HUD  for  approval  all 
documents  relating  to  the  financing  of 
the  proposal,  including,  but  not  limited 
to,  any  loan  agreements,  financing 
commitments,  notes,  mortgages,  or 
deeds  of  trust,  use  restrictions,  operating 
pro  formas  relating  to  the  viability  of  the 
development,  and  other  agreements  or 
dociunents  pertaining  to  the  financing 
of  the  proposal.  If  tax  credits  are  being 
used,  the  mixed-finance  owner  must 
submit  official  confirmation  of  the 
award  of  tax  credits  fi-om  the  State 
allocating  agency.  Any  financing 
commitments  must  be  firm  and   - 
irrevocable  in  order  to  be  approved  by 
HUD. 

(c)  Sources  and  uses.  A  statement  of 
the  sources  and  uses  of  financing;  if  a 
project  is  to  be  developed  in  phases,  the 
sources  and  uses  of  financing  for  each 
phase; 

(d)  Site  information.  An  identification 
and  description  of  the  proposed  site, 
site  plan,  and  neighborhood. 

(e)  Development  construction  cost 
estimated  A  development  construction 
cost  estimate  based  on  the  schematic 
drawings  and  specifications  and  current 
construction  costs  prevailing  in  the  area. 
In  addition,  a  copy  of  the  development 
schedule,  including  the  architect  or 
contractor  estimate  of  the  time  required 
to  complete  each  major  development 
stage. 

(t)  Life  cycle  analysis.  For  mixed- 
finance  projects  wiA  new  construction 
or  rehabilitatiop,  the  criteria  to  be  used 
in  equipping  the  proposed  development 
with  heating  and  cooling  systems. 


which  a^all  include  a  life-cycle  cost 
analysi^  of  the  installation, 
maintenance,  and  operating  costs  of 
such  systems. 

(g)  Relocation  plan.  Information 
concen^ng  any  displacement  of  c\irrent 
site  occtipants,  including  identification 
of  each  pisplacee,  the  distribution  plan 
for  notices,  the  anticipated  cost  and 
soince  nr  funding  of  relocation  benefits, 
and  con  ipliance  wi{h  24  CFR  891.155(e). 

(h)  Ai  iivities  and  relationship  of 
particip  ating  parties.  Identification  of: 
(1)  The  )articipating  parties,  together 
with  ful  information  as  to  any  conflict- 
of-intertst  or  identity-of-interest 
between  any  of  the  parties,  including 
the  general  partner,  limited  partners, 
mixed-i  nance  owner.  Nonprofit 
Organization,  202  or  811  sponsors,  and 
develop  ment  team  members; 

(2)  Tt  e  activities  to  be  undertaken  by 
each  of  the  participating  parties;  the 
legal  an  i  business  relationships  among 
the  participating  parties;  and 

(3)  The  rights  and  liabilities  (financial 
and  oth  srwise)  and  respective 
commit  nents  of  the  parties  with  respect 
to  the  d  jvelopment; 

(i)  Of  erating  feasibility.  A 
demons  tration  of  the  operating 
feasibil:  ty  of  the  development,  which 
must  be  accomplished  by: 

(1)  SI  owing  that  the  estimated 
operatii  ig  expenses  of  the  development 
will  nol  exceed  its  estimated  operating 
income  and 

"  (2)  Si  bmitting  a  5-year  operating  pro 
forma  f(  ir  the  development,  and 
includi  ig  all  imderlying  assumptions 
and,  if  1  le  project  is  a  tax-credit  project, 
a  pro  fa  rma  showing  how  the  project 
will  coi  itinue  to  operate  for  the  required 
period  <  ifter  the  end  of  the  tax-credit 
period; 

(j)  Mc  rket  analysis.  An  analysis  of  the 
project)  d  market  for  the  proposed 
mixed-:  inance  development; 

(k)  Management  and  occupancy 
policies  A  summary  of  the  proposed 
managanent  and  occupancy  policies  to 
be  implemented  for  the  assisted  units  at 
the  development,  consistent  with 
§  891.410,  and  a  description  of 
application  and  tenant  selection 
procedi  ires  for  the  imits  without  HUD 
fundini ; 

(1)  Ffl  cilities.  A  statement  addressing 
the  ade  ^uacy  of  existing  facilities  and 
service !  for  the  prospective  occupants  of 
the  development  and  a  description  of 
public  tmprovements  needed  to  ensure 
the  viability  of  the  proposed 
develofment  with  a  description  of  the 
sources  of  funds  available  to  carry  out 
such  in  iprovements; 

(m)  I  nvironmental  review.  Any 
additiohal  environmental  information 


HUD  deems  necessary  in  completing  its 
environmental  review; 

(n)  Certifications  and  assurances.  (1) 
Certificates  and  assurances  that  the 
mixed-finance  owner  has  authority 
under  State  and  local  law  to  develop 
housing  for  elderly  persons  or  persons 
with  disabilities  and  to  enter  into  all 
agreements  and  provide  all  assurances 
required  undw  diis  subpart.  In  addition, 
the  Nonprofit  Organization  must  certify 
that  it  has  the  legal  authority  to  enter 
into  the  partnership  agreement  under 
which  it  acts  as  the  sole  general  partner 
with  for-profit  limited  partners  and  to 
fulfill  all  its  obligations  as  partner.  The 
Nonprofit  Organization  must  also  certify 
that  it  has  obtained  all  necessary 
approvals  for  this  purpose.  The  mixed- 
finance  owner  will  be  responsible  to 
HUD  for  ensuring  that  the  202  or  811 
units  are  developed  and  operated  in 
accordance  with  all  applicable  HUD 
requirements.  The  mixed-finance  owner 
must  also  warrant  that  it  will  provide 
for  a  mechanism  to  assure,  to  HUD's 
satisfaction,  that  the  202  or  811  units 
will  remain  available  for  use  by  very 
low-income  fanulies  for  40  years; 

(2)  A  certification  of  the  mixed- 
finance  owner's  previous  participation 
as  stated  in  24  CFR  part  200,  subpart  H, 
and  shall  ensure  that  all  participating 
parties  submit  a  similar  certification  to 
HUD. 

(o)  Other.  The  mixed-finance  owner 
must  provide  any  other  materials  or 
information  that  HUD  may  fi-om  time  to 
time  require. 

§891.823    HUD  ravtew  and  approval. 

HUD  will  review  the  firm 
conmiitment  application  and  mixed- 
finance  proposal  as  follows. 

(a)  Initial  screening.  HUD  will 
perform  an  initial  screening  of  the  firm 
conmiitment  application/mixed-finance 
proposal  to  determine  that  all  required 
dociunentation  and  evidentiary 
materials  have  been  submitted.  HUD 
will  advise  the  mixed-finance  owner 
and  Nonprofit  Organization  of  any 
technical  deficiencies  in  the  application 
and  proposal  and  indicate  a  date  certain 
by  which  the  remaining  information 
must  be  submitted. 

(b)  Firm  commitment  and  proposal 
technical  processing  and  approval. 
Upon  determining  that  the  firm 
commitment  and  proposal  are  complete, 
HUD  will  process  the  firm  commitment 
application  and  mixed-finance  proposal 
for  approval.  The  firm  commitment 
application  will  be  reviewed  in 
accordance  with  applicable  firm 
commitment  and  technical,  review 
guidelines.  Upon  determining  that  a 
proposal  is  acceptable  for  technical 
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processing,  HUD  will  evaluate  the 
proposal  to  determine: 

(1)  Whether  the  mixed-finance  owner 
has  the  legal  capacity  to  enter  into  all 
necessary  contracts  and  agreements  to 
complete  the  development; 

(2)  Whether  the  proposed  sources  and 
uses  of  funds  are  eligible  and 
reasonable,  and  show  an  appropriate 
proration  of  supportive  housing  funds 
and  funds  from  other  sources,  and 
whether  the  project,  including  the 
market-rate  units,  is  financially  feasible 
and  is  projected  to  remain  feasible  for 
the  40-year  term  of  the  very  low-income 
use  restrictions,  given  the  available 
financing  structure,  firm  financing' 
commitments,  and  market  for  the 
project; 

(3)  Whether  the  mixed-finance  owner 
has  the  resources  and  capacity  to 
develop  and  operate  the  project  for  the 
required  time  period; 

(4)  Whether  the  HUD-assisted  xmits 
are  comparable  in  size,  location, 
appearance,  and  design  to  any  units 
without  HUD  assistance; 

(5)  Whether  the  mixed-finance  owner 
will  develop  and  operate  the  Section 
202  or  811  assisted  imits  in  accordance 
with  all  HUD  program  requirements, 
including  program  regulations 
governing  those  units; 

(6)  Whether  the  dociunents  include 
the  required  covenants  and  use 
restrictions,  which  must  be  recorded 
prior  to  release  of  HUD  funds; 

(7)  Whether  the  mixed-finance  owner 
has  obtained  all  necessary  State,  local, 
and  Federal  approvals,  zoning  changes, 
or  variances; 

(8)  Whether  the  design  of  the 
development  meets  applicable 
accessibility  requirements; 

(9)  Whether  the  supportive  services  to 
be  provided  for  the  Section  202  or  811 
units  are  at  least  equal  to  the  services 
the  sponsor  proposed  to  provide  in  its 
202  or  811  application  for  funding; 

(10)  Whether  the  assistance  to  be 
provided  under  this  part,  taking  into 
account  all  assistance  to  be  received  by 
the  project,  is  no  more  than  necessary  to 
provide  affordable  housing,  as  required 

^by  section  102(d)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  42  U.S.C.  3545(d); 

(11)  Whether  any  other  processing 
criteria  that  HUD  may  prescribe  from 
time  to  time  are  satisfied; 

(12)  Whether  the  mixed-finance 
owner  has  certified  to  compliance: 

(i)  With  all  applicable  Federal,  State, 
or  local  civil  rights  laws  and 
regulations; 

(ii)  With  all  environmental 
regulations; 

(iii)  With  applicable  wage  rates 
determined  in  accordance  with  the 


Davis-Bacon  Act  and  with  related  labor 
standards. 

f  891 .825    Evidentiary  materials. 

Any  updates  or  amendments  to 
materials  submitted  at  the  firm 
commitment/mixed-finance  proposal 
stage  must  be  submitted  as  part  of  the 
evidentiary  materials,  even  if  not 
specifically  requested. 

(a)  General.  Except  as  otherwise 
expressly  provided,  a  mixed-finance 
owner  is  required  to  submit  for  HUD 
review  and  approval  prior  to  HUD's 
approval  of  the  release  or  drawdown  of 
capital  advance  funds  all  evidentiary 
materials  required  by  HUD.  Upon  HUD 
approval  of  evidentiary  materials,  the 
evidentiary  materials  will  be  executed 
and  recorded  in  the  order  required  by 
HUD,  along  with  other  required 
documents.  All  the  executed  documents 
for  the  mixed-finance  project  will  be 
made  available  for  HUD's  final  review 
before  drawdown  of  funds.  The 
evidentiary  materials  must  include: 

(1)  Organizational  documents. 
Updated  organizational  documents  of 
the  mixed-finance  owner,  nonprofit 
organization,  and  all  participating 
parties  in  the  partnership  showing  that: 

(i)  One  of  the  purposes  of  the  mixed- 
finance  owner  is  the  promotion  of  the 
welfare  of  elderly  persons  or  persons 
with  disabilities; 

(ii)  There  is  no  prohibited  conflict  of 
interest  or  prohibited  identity  of  interest 
involving  the  sponsor,  the  nonprofit 
organization,  or  the  mixed-finance 
owner,  and  the  mixed-finance  owner  is 
not  controlled  by  or  imder  the  direction 
of  persons  or  firms  seeking  to  derive 
profit  or  gain  from  the  mixed-finance 
owner.  Individual  conflict  of  interest 
and  identity  of  interest  and  disclosure 
certifications  must  be  submitted  by  all 
directors,  officers,  shareholders, 
trustees,  and  agents  of  the  mixed- 
finance  owner  and  the  nonprofit 
organization  and  all  development  team 
members;  and 

(iii)  A  partnership  agreement  has  been 
entered  into  between  tfie  mixed-finance 
owner,  its  general  partner,  and  any  other 
participating  entities  that  establishes  the 
relationship  of  the  partners  with  respect 
to  implementation  of  the  proposal. 

(2)  Amendment  to  capital  advance.  A 
mixed-finance  amendment  to  the  capital 
advance  agreement. 

(3)  Deed;  declaration  of  covenants  or 
deed  restriction.  A  deed  or  ground  lease 
to  the  mixed-finance  owner  vdth  a 
declaration  of  covenants  or  deed 
restriction,  and  a  pro  forma  title  policy. 
The  first  recorded  document  must  be  a 
covenant  running  with  the  land,  deed 
restriction.  Use  Agreement,  or  other 
document  of  public  record  in  the  form 


prescribed  by  HUD  that  will  assure  to 
HUD's  satisfaction  that  the  HUD- 
assisted  units  will  be  available  for  use 
by  eligible  very  low-income  elderly  or 
disabled  families  in  accordance  with  all 
applicable  requirements  for  no  less  than 
40  years,  and  that  any  party  that 
subsequently  acquires  the  mixed- 
finance  development  will  be  fully 
bound  under  these  covenants  and  deed 
restrictions; 

(4)  Zoning.  Evidence  that  the  zoning 
of  the  site  permits  construction  of  the 
mixed-finance  development; 

(5)  Site  control.  Evidence  that  the 
sponsor,  nonprofit  organization,  or 
mixed-finance  owner  has  control  of  the 
site  for  such  period  of  time  as  may  be 
required  by  HUD,  and  a  title  policy  or 
report  evidencing  that  the  site  is  free  of 
any  encumbrances,  restrictions,  or 
reverters  that  could  adversely  aiffect  use 
of  the  site  for  the  proposed  project; 

(6)  Development  agreement.  Any 
development  agreement  or  agreements, 
or  other  document  showing  the 
proposed  development  schedule;  the 
respective  responsibilities  of  each  party 
for  each  development  phase;  the 
expected  costs  and  financing  for  those 
costs;  the  allocation  of  risk  of  loss  as 
between  or  among  the  parties;  and 
guarantees  of  completion,  insurance, 
and  bonding  requirements  as  applicable 
to  regular  202  and  811  projects; 

(7)  Regulatory  a^eement.  A 
regulatory  or  operating  agreement  that 
provides  binding  assurance  that 
operation  of  the  202  or  811  units  will  be 
in  accordance  with  the  applicable 
Section  202  or  81 1  requirements; 

(8)  Management  agreement.  Any 
agreement  relating  to  management  of  the 
Section  202  or  811  development  by  an 
entity  other  than  the  mixed-finance 
owmer  or  the  nonprofit  organization, 
requiring  that  the  management  of  the 
project  will  be  in  accordance  with 
Section  202  or  811  requirements; 

(9)  Financing  documents.  Any 
updates  to  the  financing  and  finn 
commitment  documents  required  under 
the  mixed-Finance  Proposal; 

(10)  Federal  subsidies.  A  description 
of  the  amoimt  and  source  of  any 
housing  assistance  that  the  project  will 
receive  from  a  state,  unit  of  local 
government,  or  the  Federal  government, 
as  required  by  section  102(d)  of  the 
HUD  Reform  Act  of  1989,  42  U.S.C. 
3545(d): 

(11)  Certification  of  compliance  with 
approved  proposal.  The  mixed-finance 
owner's  certification  that  it  will  develop 
and  operate  the  niunber  of  202  or  811 
units  approved  by  HUD,  in  the 
configiu'ation  and  with  the  bedroom 
sizes  approved  by  HUD,  within  the 
approved  cost  limits;  and  comply  with 
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all  applicable  statutory,  regulatory,  and 
Executive  Order  requirements  for  the 
40-year  period  required  by  law  and  in 
accordance  with  the  HUD-approved 
proposal; 

(12)  Legal  opinion.  A  legal  opinion 
supporting  the  legal  capacity  of  the 
mixed-finance  owner  and  its  affiliates  to 
enter  into  all  necessary  agreements  to 
develop  and  operate  the  mixed-finance 
project,  as  well  as  the  validity  and 
priority  of  the  covenants  and 
restrictions  of  the  mixed-finance 
documents.  The  legal  opinion  must 
attest  that  the  counsel  has  examined  the 
availability  of  the  participating  parties' 
financing,  the  amounts  and  soiurces  of 
financing  committed  to  the  mixed- 
finance  project  by  the  participating 
parties,  and  that  such  financing  has 
been  irrevocably  committed  for  use  in 
carrying  out  the  project; 

(13)  No  assignment.  A  statement  by 
the  mixed-finance  owner  and  the 
nonprofit  organization,  which  must  be 
included  in  all  agreements  and  contracts 
with  participating  parties,  that  a  transfer 
of  202  or  811  capital  advance  funds  or 
rental  assistance  to  the  mixed-finance 
owner  shall  not  be  deemed  an 
assigiunent  of  the  funds,  and  the 
transferee  shall  not  succeed  to  any 
rights  or  benefits  of  the  nonprofit 
organization  under  the  capital  advance 
agreement; 

(14)  No  third-party  beneficiary, 
relationship.  A  statement  to  be  included 
in  the  capital  advance  agreement  and 
the  mixed-finance  amendment  to  the 
capital  advance  agreement  that  nothing 
in  the  capital  advance  agreement  or 
mixed-finance  amendment  to  the  capital 
advance  agreement  shall  be  deemed  to 
create  a  relationship  of  third  party      "^ 
beneficiary,  principal-agent,  or  any 
relationship  involving  HUD. 

(15)  Additional  certifications.  The 
owner's  certification  to: 

(i)  Compliance  with  all  applicable 
Federal,  State,  or  local  civil  rights 
requirements; 

(ii)  Compliance  with  all  deed 
conditions  and  covenants  running  with 
the  land,  including  the  requirement  not 
to  dispose  of  the  development  without 
the  prior  written  approval  of  HUD  for 
the  entire  period  that  the  use 
restrictions  for  the  assisted  housing 
remain  in  effect; 

(b)  Other.  The  mixed-finance  owner 
must  submit  such  other  evidentiary 
materials  as  HUD  may  require. 

|a91J28    Loan  of  ea|>Hal  advance  funds  to 
inixa^llnanca  ownof . 

Upon  issuance  of  the  firm 
commitment  for  capital  advance 
financing,  the  nonprofit  organization  to 
which  has  been  transferred  the  fund 


reservation  by  the  sponsor,  shall  execute 
a  capital  advance  agreement  and  an 
agreemeM  to  enter  into  a  Project  Rental 
Assistance  Contract  with  HUD.  Upon 
approval  of  the  mixed-finance  proposal 
and  the  evidentiary  materials,  ihe 
mtxed-fihance  owner  shall  provide  a 
Note  evil  lencing  a  non-amortizing  loan 
of  the  ca  )ital  advance  funds  for  a  period 
of  not  lei  s  than  40  years  at  the  program 
interest  i  ate  in  effect  on  the  date  of  the 
Note.  Th  B  mixed-finance  owner  shall 
execute  i  ind  record  a  use  agreement, 
which  shall  include  a  complete  legal 
description  of  the  project  site  and  which 
shall  be  i  iccompanied  by  a  title 
insuranc  e  policy  or  commitment 
insuring  the  validity  and  priority  of  the 
use  agre(  ment.  Capital  advance  funds 
can  be  d  awn  down  under  a 
disburse  nent  and  escrow  agreement  in 
accordai  ce  with  §  891.830. 

§891.830    Drawdown. 

(a)  Upon  its  approval  of  the  executed 
evidentii  iry  matericds  and  other 
documents  submitted  and  upon 
determiiling  that  such  documents  are 
satisfact(  try,  HUD  may  approve  the 
drawdov  m  of  capital  advance  funds  in 
accordai  ce  with  the  HUD-approved 
drawdo\  m  schedule.    _ 
.  (b)  Th  capital  advance  funds  may 
only  be  <  rawn  down  in  an  approved 
ratio  to  c  ther  funds,  in  accordance  with 
a  drawdf  iwn  schedule  approved  by 
HUD.  Tl  e  nonprofit  organization  and 
the  mixe  d-finance  owner  shall  certify, 
in  a  forn  prescribed  by  HUD,  prior  to 
the  initial  drawdown  of  capital  advance 
funds,  that  they  will  not  draw  down 
more  capital  advance  funds  than 
necessar  f  to  meet  the  pro  rata  share  of 
the  deve  opment  costs  for  the  202  or  811 
units.  Tl  e  nonprofit  organization  and 
the  mixe  d-finance  owner  shall  draw 
down  capital  advance  funds  only  when 
paymenf  is  due  and  after  inspection  and 
acceptadce  of  work  covered  by  the 
draw. 

(c)  Eaoh  drawdown  of  funds 
constitutes  a  certification  by  the  mixed- 
finance  owner  and  the  nonprofit 
organization  that: 

(1)  All  the  representations  and 
warrant]  es  submitted  in  accordance 
with  thii  subpart  continue  to  be  valid, 
true,  an(  in  full  force  and  effect; 

(2)  Al  parties  are  in  compliance  with 
their  ob^gations  pursuant  to  this 
subpart  Which,  by  their  terms,  are 
applicaole  at  the  time  of  the  drawdown 
of  fundsi 

(3)  All  conditions  precedent  to  the 
drawdown  of  the  funds  by  the  nonprofit 
organiz^on  and  the  mixed-finance 
owner  h^ve  been  satisfied; 

(4)  Thp  capital  advance  funds  drawn 
down  w  11  be  used  only  for  eligible  costs 


actually  incurred  in  accordance  with  the 
provisions  of  this  subpart  and  the 
approved  proposal;  and 

(5)  The  amount  of  the  drawdown  is 
consistent  with  the  ratio  of  202  or  811 
units  to  other  units. 

§  891 .833    Monitoring  and  review. 

HUD  shall  monitor  and  review  the 
development  dining  the  construction 
and  operational  phases  in  accordance 
with  the  requirements  that  HUD 
prescribes  in  the  mixed-finance 
amendment  to  the  capital  advance 
agreement.  In  order  for  imits  assisted 
under  the  202  and  811  programs  to 
continue  to  receive  project  rental 
assistance,  they  must  be  operated  in 
accordance  Mrith  the  mixed-finance 
^unendment  to  the  capital  advance 
agreement  and  all  other  HUD 
regulations  and  requirements.  It  is  the 
responsibility  of  the  mixed-finance 
owner  and  nonprofit  organization  to 
ensure  compliance  with  the  preceding 
sentence. 

§891.835    Eiigibia  uses  of  project  rental 
assistance. 

(a)  Section  202  or  811  project  rental 
assistance  may  be  used  to  pay  the 
necessary  and  reasonable  operating 
costs,  as  defined  in  24  CFR  891.105  and 
approved  by  HUD,  not  met  from  project 
income  and  attributed  to  Section  202  or 
811  units.  Operating  cost  standards 
under  24  CFR  891.150  apply  to 
developments  under  this  part. 

(b)  Section  202  or  811  project  rental 
assistance  may  not  be  used  to  pay  for: 

(1)  Debt  service  on  construction  or 
permanent  financing,  or  any  refinancing 
thereof,  for  any  units  in  the 
development,  including  the  202  or  811 
units; 

(2)  Cash  flow  distributions  to  owners; 
or 

(3)  Creation  of  reserves  for  non-202  or 
-811  units. 

(c)  HUD-approved  operating  costs  - 
attributable  to  common  areas  or  to  the 
development  as  a  whole,  such  as 
groundskeeping  costs  and  general 
administrative  costs,  may  be  paid  from 
project  rental  assistance  on  a  pro-rata 
basis  according  to  the  percentage  of  202 
or  811  assisted  units  as  compared  to  the 
total  niunber  of  imits. 

§891.840    Site  and  neighlwrtKMd 
standards. 

For  Section  202  or  811  mixed-finance 
developments,  the  site  and 
neighborhood  standards  described  at 
§891.125  and  §891.320  apply  to  the 
entire  mixed-finance  development. 


*. 
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§891.848    Project  design  and  cost 
standards. 

The  project  design  and  cost  standards 
at  §  891.120,  writh  the  exception  of  sub- 
section (c),  apply  to  mixed-finance 
developments  under  this  subpart. 
Sections  891.220  and  891.315  on 
prohibited  facilities  shall  apply  to 
mixed-finance  developments  under  this 
subpart. 

§891.853    Development  cost  limits. 

The  Development  cost  limits  for 
development  activities,  as  established  at 
§891.140,  apply  to  Section  202  or  811 
units  in  mixed-finance  developments 
imder  this  subpart. 

§  891 .855    Replacement  reserves. 

(a)  The  mixed-finance  owner  shall 
establish  and  maintain  a  replacement 
reserve  account  for  section  202  or  811 
units.  This  accoimt  must  meet  all  the 
reouirements  of  24  CFR  891.405. 

(b)  The  mixed-finance  owner  may 
obtain  a  disbursement  fi-om  the  reserve 
only  if  the  funds  will  be  used  to  pay  for 
capital  replacement  costs  for  the  Section 
202  or  811  imits  in  the  mixed-finance 
development  and  in  accordance  with 
the  terms  of  the  regulatory  and 
operating  agreement.  In  the  event  of  a 
disposition  of  the  mixed-finance 
development,  or  the  dissolution  of  the 
owner,  any  Section  202  or  811  funds 
remaining  in  the  replacement  reserve 
account  must  remain  dedicated  to  the 
Section  202  or  811  units  to  ensure  their 


long-term  viability,  or  as  otherwise 
agreed  by  HUD. 

(c)  Subject  to  HUD's  approval, 
reserves  may  be  used  to  reduce  the 
number  of  dwelling  units  in  the 
development  for  the  purpose  of 
retrofitting  units  that  are  obsolete  or 
unmarketable. 

§891.860    Operating  reserves. 

(a)  The  mixed-finance  owner  shall 
maintain  an  operating  reserve  account 
in  an  amount  sufficient  to  cover  the 
operating  expenses  of  the  development 
for  a  three-month  period. 

(b)  Project  income  and  tax  credit 
equity  may  be  used  to  fund  the 
operating  reserve  account. 

§  891 .863  Maintenance  as  supportive 
housing  units  for  eideriy  persons  and 
persons  with  disabilities. 

(a)  The  mixed-finance  owner  must 
develop  and  continue  to  operate  the 
same  number  of  supportive  housing 
imits  for  elderly  persons  or  persons  with 
disabilities,  as  stated  in  the  mixed- 
finance  amendment  to  the  capital 
advance  agreement,  for  a  40-year  period. 

(b)  If  a  mixed-finance  development 
proposal  provides  that  the  Section  202 
or  811  supportive  housing  units  will  be 
floating  units,  the  mixed-finance  owner 
must  operate  the  HUD-approved 
percentage  of  Section  202  or  81 1    ' 
supportive  housing  imits,  and  maintain 
the  percentage  distribution  of  bedroom 
sizes  of  Section  202  or  811  supportive 


housing  imits,  for  the  entire  term  of  the 
very  low-income  use  restrictions  on  the 
development.  Any  foreclosure,  sale,  or 
other  transfer  of  the  development  must 
be  subject  to  a  covenant  running  with 
the  land  requiring  the  continued 
adherence  to  the  very  low-income  use 
restrictions  for  the  Section  202  or  811 
supportive  housing  units. 

(c)  The  Owner  must  ensure  that 
Section  202  or  811  units  in  the 
development  are  and  continue  to  be 
comparable  to  unassisted  units  in  terms 
of  location,  size,  appearance,  and 
amenities. 

§891.865    Sanctions. 

In  the  event  that  Section  202  or  811 
units  are  not  developed  and  operated  in 
accordance  with  all  applicable  Federal 
requirements,  HUD  may  impose 
sanctions  on  the  participating  parties 
and  seek  legal  or  equitable  relief  in 
enforcing  all  requirements  under  section 
202.  the  Housing  Act  of  1959,  or  section 
811  of  the  National  Affordable  Housing 
Act,  all  implementing  regulations  and 
requirements  and  contractual 
obligations  under  the  mixed-finance 
documents. 

Dated:  November  3,  2003. 

John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  03-29749  Filed  11-28-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMIaral  AvtaUon  Administration 

14  CFR  Part*  36  and  91 

[Doctal  Ho.  FAA-2003-16S26:  NoUe*  No. 
03-12] 

Rm2120-AHM 

Sliga  4  Aircratt  Nqiaa  Standards 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  FAA  is  proposing  a  new 
noise  standard  for  subsonic  jet  airplanes 
and  subsonic  transport  category  large 
airplanes.  Tliis  noise  standard  would 
ensure  that  the  latest  available  noise 
reduction  technology  is  incorporated 
into  new  aircraft  designs.  This  noise 
standard,  Stage  4,  would  apply  to  any 
person  submitting  an  application  for  a 
new  airplane  type  design  on  and  after 
January  1,  2006.  The  standard  could  be 
chosen  volimtarily  prior  to  that  date. 
This  noise  standard  is  intended  to 
provide  uniform  noise  certification 
standards  for  Stage  4  airplanes 
certificated  in  the  United  States  and 
those  airplanes  that  meet  the  new 
International  Civil  Aviation 
Organization  Annex  16  Chapter  4  noise 
standard. 

DATE:  Send  your  comments  on  or  before 
March  1.2004. 

ADDRESSES:  You  may  send  comments 
(identified  by  Docket  Number  FAA- 
2003-16526]  using  any  of  the  following 
methods: 

•  DOT  Docket  web  site:  Go  to  http:/ 
/dms.dot.gov  and  follow  the  instructions 
for  sending  your  comments 
electronically. 

•  Government-wide  rulemaking  web 
site:  Go  to  http://www.regulations.gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Fax:  1-202-493-2251. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington. 
£)C,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

For  more  information  on  the 
rulemaking  process,  see  the 
SUPPLEMENTARY  INFORMATION  section  oi 
this  document. 

Privacy:  We  will  post-all  comments 
we  receive,  without  change,  to  http:// 
dms.dot.gpv,  including  any  personal 


information  you  provide.  For  more 
information,  see  the  Privacy  Act 
discusi  ion  in  the  SUPPLEMENTARY 
INFORM  ^TION  section  of  this  document. 

Dock  et:  To  read  background 
docmnents  or  comments  received,  go  to 
http://dms.dot.gov  at  any  time  or  to 
Room  ^L-401  on  the  plaza  level  of  the 
Juilding,  400  Seventh  Street, 
|ashington,  E>C,  between  9  a.m. 
i.m.,  Monday  through  Friday, 
"ederal  holidays. 
FOR  FUilTHER  INFORMATION  CONTACT: 
Lauretl  b  Fisher,  Office  of  Environment 
and  Energy  (AEE-lOO),  Federal  Aviation 
Administration,  800  Independence 
Avenu^,  SW.,  Washington,  DC  20591; 
telephdne  (202)' 267-3561;  facsimile 
(202)  2  57-5594. 
SUPPU  NENTARY  INFORMATION: 

Coaun  tnts  Invited 

The  ''AA  invites  interested  persons  to 
partici  >ate  in  this  rulemaking  by 
submit  ing  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  <  conomic,  environmental,  energy, 
or  fede  ralism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
docum  mt.  The  most  helpful  comments 
referen  ce  a  specific  portion  of  the 
propos  d.  explain  the  reason  for  any 
recommended  change,  and  include 
suppoijting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  \  rill  file  in  the  docket  all 
commt  nts  we  receive,  as  well  as  a 
report  lummarizing  each  substantive 
public  contact  with  FAA  personnel 
concer  ling  this  proposed  rulemaking. 
The  dqcket  is  available  for  public 
inspec^on  before  and  after  the  comment 
closin{  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  AOI  )R^SES  section  of  this  preamble 
betwe€  n  9  a.m.  and  5  p.m..  Monday 
throug  1  Friday,  except  Federal  holidays. 
You  m  ly  also  review  the  docket  using 
the  Int  !met  at  the  web  address  in  the 
ADORE!  SES  section. 

Privi  icy  Act:  Using  the  search  function 
of  oiu'  locket  web  site,  anyone  can  find 
and  ret  id  the  comments  received  into 
any  of  bur  dockets,  including  the  name 
of  the  individual  sending  the  comment 
(or  sigi  ling  the  comment  on  behalf  of  an 
associi  tion,  business,  labor  imion,  etc.). 
You  mpy  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Regist*r  published  on  April  11,  2000 
(65  FR]i9477-78)  or  you  may  visit  http:/ 
/dms.aot.gov. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
commf  nts.  We  will  consider  comments 
filed  l9te  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 


may  change  this  proposal  in  light  of  the 
conunents  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  ntunber  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  Rulemaldng  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  web  page 
[httpU/dms.dot.gov/search)\ 

(2)  Visitii^  the  Office  of  Rulemaking's 
web  page  at  http://www.jaa.gov/avr/ 
arm/index.cfm;  or 

(3)  Accessing  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice        ' 
number,  or  amendment  nimiber  of  this 
rulemaking. 

Background 

Brief  History  of  U.S.  Noise  Regulations 

In  1969,  the  FAA  promulgated  the 
first  aircraft  noise  regulations  in  Title 
14,  Code  of  Federal  Regulations  (14 
CFR)  part  36,  "Noise  Standards:  Aircraft 
Type  Certification."  The  new  part  36 
became  effiective  on  December  1, 1969, 
and  set  a  limit  on  noise  emissions  of 
large  aircraft  of  new  design  by 
establishing  Stage  2  certification 
standards.  In  1972,  the  Congress  passed 
the  Noise  Control  Act,  which  amended 
the  Federal  Aviation  Act  of  1958,  giving 
the  FAA  authority  to  set  limits  for 
aircraft  noise  emissions.  This  authority 
was  implemented  by  a  1973  amendment 
to  part  36  that  gave  a  noise  stage 
designation  to  all  newly  produced 
airplanes. 

In  1977,  the  FAA  amended  part  36  to 
provide  for  three  stages  of  airoraft  noise 
levels,  each  with  specified  limits.  This 
regulation  required  applicants  for  new 
type  certificates  applied  for  on  or  after 
November  5, 1975,  to  comply  with 
"Stage  3"  noise  limits,  which  were 
stricter  than  the  noise  limits  then  being 
applied.  Airplanes  in  operation  at  the 
time  that  did  not  meet  die  Stage  3  noise 
limits  were  designated  "Stage  2" 
airplanes. 

In  1976,  the  FAA  amended  the  aircraft 
operating  rules  of  14  CFR  part  91  by 
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adding  a  new  Subpart  E  entiUed 
"Operating  Noise  Limits."  The 
-  regulation  established  a  phased 
compliance  program  for  U.S.  domestic 
operators  that  required  them  to  achieve 
compliance  with  Stage  2  or  Stage  3 
certification  standards  for  all  four- 
engine  jet  airplanes  by  January  1, 1985. 

m  1980,  Congress  enacted  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (ASNA).  The  ASNA 
required  the  FAA  to  promulgate 
regulations  that  extended  the 
application  of  the  January  1, 1985,  cut- 
off date  for  four-engine  jet  Stage  1 
airplanes  to  apply  to  both  the  U.S.  and 
foreign  operators.  The  FAA  amended 
part  91  in  1980  to  apply  the  1985 
operation  deadline  to  ail  operators. 
Subpart  E  was  recodified  as  Subpart  I  of, 
part  91  in  August  1989. 

Recognizing  the  need  to  both  expand 
airport  capacity  and  provide  relief  from 
aviation  noise.  Congress  passed  the 
Airport  Noise  and  Capacity  Act  of  1990 
(ANCA)  on  November  5,  1990  (now 
codified  at  49  U.S.C.  47521-47533).  The 
regulations  implementing  the  part  of 
ANCA  known  as  the  Stage  3  transition 
rule  were  effective  on  September  25, 
1991,  and  are  codified  at  part  91, 
Subpart  I,  Operating  Noise  Limits.  The 
regidations  provided  two  options  to 
meet  the  schedule  for  the  transition  to 
100  percent  Stage  3  operations  in  the 
contiguous  United  States  by  December 
31, 1999.  One  option  allowed  an 
operator  to  meet  the  compliance 
schedide  by  phasing  out  Stage  2 
airplanes.  Under  this  option,  an 
operator  could  operate  no  more  than  75 
percent  of  its  Stage  2  base  level  after 
December  31, 1994,  50  percent  after 
December  31, 1996,  and  25  percent  after 
December  31, 1998.  The  second  option 
allowed  an  operator  to  meet  the 
compliance  schedule  by  attaining  a  fleet 
composition  6f  not  less  than  55  percent 
Stage  3  airplanes  after  December  31, 
1994,  65  percent  after  December  31, 
1996,  and  75  percent  after  December  31, 

1998.  New  entrant  operators  (those  that 
did  not  conduct  operations  ou  or  before 
November  5,  1990)  had  to  operate  a  fleet 
composed  of  at  least  25  percent  Stage  3 
airplanes  after  December  31, 1994,  50 
percent  after  December  31, 1996,  and  75 
percent  after  December  31, 1998.  All 
operators  were  required  to  operate  100 
percent  Stage  3  fleets  after  December  31, 

1999.  hi  October  1991,  Pubhc  Law  102- 
143  added  a  separate  Stage  2  restriction 
for  operations  in  Hawaii. 

The  FAA  is  now  proposing  to 
establish  a  new  quieter  noise  standard 
to  be  known  as  Stage  4.  This  new  noise 
standard  would  apply  to  any  person 
filing  an  application  for  a  new  airplane 
t5rpe  design  on  and  after  January  1, 


2006.  However,  the  adoption  of  a  new 
noise  standard  for  new  aircraft  designs 
is  not  intended  to  signal  the  start  of  any 
rulemaking  or  other  proceeding  aimed 
at  phasing  out  the  production  or 
operation  of  ciurent  aircraft  models. 
Ciurently,  the  FAA  has  no  operational 
restrictions  on  Stage  3  airplanes,  afld  the 
FAA  has  no  plan  to  impose  such 
restrictions. 

Moreover,  in  the  event  that  there  is  a 
decision  at  some  future  date  to  begin  a 
transition  from  one  noise  standard  to 
another,  history  has  shown  that  phasing 
out  the  production  of  noisier  airplanes, 
and  eventually  phasing  out  their 
operation,  is  a  long  process.  As  an 
example,  the  FAA  estabfished  the  Stage 
3  noise  standard  in  1975,  but  it  was  not 
imtil  the  end  of  1999  that  the 
contiguous  United  States  had  an  all 
Stage  3  fleet  in  operation.  Stage  2 
airplanes  were  last  produced  in  1988, 
but  their  operation  was  permitted  for 
another  12  years.  From  the  time  the 
Stage  3  noise  standard  was  adopted  in 
1975  imtil  the  contiguous  United  States 
had  an  all  Stage  3  operational  fleet, 
approximately  25  years  had  elapsed.  As 
noted  above,  however,  the  FAA  has  no 
current  plan  to  begin  a  phaseout  of 
Stage  3  airplanes! 

Development  oflCAO  Chapter  4  Noise 
Standard 

Much  of  the  background  for  the 
development  of  a  Stage  4  noise  standard 
has  taken  place  in  the  international 
arena  and  the  work  of  International 
Civil  Aviation  Organization  (ICAO). 

The  environmental  activities  of  the 
ICAO  are  largely  undertaken  through 
the  Committee  on  Aviation 
Environmental  Protection  (CAEP), 
which  was  established  by  the  ICAO  in 
1983,  and  which  superseded  the 
Committee  on  Aircraft  Noise  and  the 
Committee  on  Aircraft  Engine 
Emissions.  The  CAEP  assists  the  ICAO 
in  formulating  new  policies  and 
adopting  new  standards  on  aircraft 
noise  and  aircraft  engine  emissions.  The 
United  States  is  an  active  member  in  the 
CAEP  activities.  There  is  at  least  one 
U.S.  representative  participating  on 
each  of  the  five  working  groups  under 
CAEP. 

hi  1998,  the  CAEP  Working  Group  for 
Noise  (WGl)  was  tasked  to  develop 
options  to  fiirther  reduce  airplane  noise 
levels.  The  Working  Group  met  several 
times  over  the  two  years  to  accomplish 
the  task.  Representatives  of  Working 
Group  2  for  Airports  and  Operations, 
and  the  Forecast  Economic  Analysis 
Support  Group,  participated  in  the  WGl 
meetings  to  acquaint  themselves  with 
noise  stringency  options  and  to  help 
WGl  define  noise  data  requirements. 


The  working  group  considered  several 
new,  more  stringent  noise  certification 
options  for  analysis.  They  include  a 
"traditional"  option  with  specified 
reductions  at  each  noise  certification 
measurement  point  (flyover,  lateral,  and 
approach),  and  three  "cumulative" 
options  that  combine  the  three 
traditional  measiuement  points 
allowing  a  total  cumulative  reduction 
without  specifying  reductions  at  any 
one  measurement  point.  The  three 
cumulative  options  were  8, 11,  and  14 
decibel  reductions  from  Chapter  3/Stage 
3  levels  respectively. 

In  reaching  a  recommendation  for  a 
new  ICAO  noise  standard  for  subsonic 
jet  and  large  transport  airplanes,  the 
CAEP  considered  estimates  of 
comprehensive  costs  and  benefits 
associated  with  the  various  noise 
stringency  and  phaseout  options.  The 
technical  working  group  charged  by  the 
CAEP  to  conduct  the  costs  and  benefits 
analysis  made  several  key  assumptions. 
These  assumptions  together  with  the 
issues  arising  from  some  of  these  are  set 
out  below: 

New  Production  Assumption.  It  was 
assumed  that  airlines  woiild  require  all 
new  production  aircraft  to  meet  the  new 
standard  once  it  has  been  announced 
regardless  of  the  application  date. 
Within  the  ICAO  working  group,  they 
used  the  term  Non-Production  for  this 
assmnption.  The  CAEP  deliberations 
identified  such  possible  commercial 
reasons  as  more  stringent  local  noise 
restrictions,  especially  at  some 
European  airports,  and  the  potential  for 
future  regional  phaseout  of 
noncompliant  airplanes. 

Recertification.  The  technical  working 
group  defines  recertification  as  the 
certification  of  an  in-service  aircraft  to 
comply  with  a  more  stringent  noise 
certification  standard.  Recertification 
potentially  includes  options  such  as  re- 
analysis  of  existing  noise  certification 
and  performance  databases,  weight  and/ 
or  flap  limitations,  and  engine  or 
airframe  modifications.  The  cost  or 
penalty  incurred  to  recertify  aircraft  to 
the  proposed  new  stringency  levels  is 
based  on  the  relationships  between 
noise  reduction,  the  capital  investment 
required,  and  operating  costs.  Under  the 
recertification  case  analyzed  by  CAEP, 
noncompliant  aircraft  are  either 
replaced  or  modified  to  comply  with  the 
new  noise  standard.  An  estimate  was 
made  of  the  cost  to  modify  the  airfi-ame 
and/or  engine  to  comply  with  the  new 
noise  standard.  Aircraft  affected  by  a 
phaseout  scheme  were  screened  to 
identify  candidates  eligible  for 
recertification.  These  aircraft  were 
assumed  to  be  recertified  (modified)  to 
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remain  in  service  until  they  reach  their 
presumed  retirement  age. 

Price  of  Improved  Technology. 
Building  upon  the  new-production 
assumption  described  above,  increasing 
levels  of  noise  certification  stringency 
impose  increasing  development  costs  on 
manufacturers  of  airplanes  and  engines. 
As  the  level  of  stringency  increases, 
more  design  compromises  may  be 
necessary  to  reduce  certification  noise 
levels  at  the  expense  of  airplane  weight, 
engine  size  and  operating  costs.  New 
airplane  types  entering  the  fleet  would 
be  burdened  by  this  cost  in  their 
development. 

Impact  on  Asset  Values.  For  the 
phaseout  scenarios,  the  CAEP  analysis 
assumed  that  the  airlines  operating  in 
areas  without  phaseout  requirements 
would  benefit  from  availability  of 
relatively  lower-priced  aircraft  removed 
from  the  fleets  of  airlines  operating  in 
noise-restricted  areas. 

A  CAEP  Steering  Group  met  in 
September  2000  to  review  the  results  of 
the  analysis  prepared  by  WGl  to  further 
reduce  airplane  noise  levels  and  to 
formulate  specific  recommendations  on 
the  new  standard  and  on  transition 
options  that  were  to  be  forwarded  to  the 
full  CAEP. 

The  FAA  stresses  that  this  economic 
information  is  presented  as  background 
material  for  how  ICAO  made  its 
decision  on  the  Chapter  4  standard.  It 
does  not  affect  the  domestic  regulatory 
impact  of  this  proposed  rule.  That 
impact  is  analyzed  later  in  this 
document. 

In  January  2001,  the  CAEP  approved 
an  approach  to  noise  mitigation  that 
includes  the  reduction  of  noise  at  its 
source  (the  aircraft),  improved  land  use 
planning  aroimd  airports,  and  a  wider 
use  of  aircraft  operating  procedures  and 
restrictions  that  abate  noise.  To  reduce 
noise  at  its  source,  the  CAEP  adopted  a 
standard  that  is  ten  decibels  lower,  on 
a  cumulative  margin  basis,  than  the 
current  standard  of  Chapter  3  in  ICAO 
Annex  16.  This  adopted  standard  was 
derived  from  one  of  the  WGl's 
recommendations.  The  United  States 
participated  with  other  countries  in  the 
CAEP  effort  to  devejop  this  quieter, 
more  stringent  airc^Jt  noise  standard. 

On  Jime  27,  2001,  at  its  163rd  session, 
the  ICAO  unanimously  approved  the 
adoption  of  the  new  Chapter  4  noise 
standard  in  Annex  16.  The  new  noise 
standard  will  apply  to  any  application 
for  new  type  designs  submitted  on  or 
after  January  1,  2006,  for  countries  that 
use  Annex  16  as  its  noise  certification 
basis. 

The  text  of  Annex  16  describing  the 
maximum  noise  levels  for  the  new 
Chapter  4  noise  limit  is  as  follows:    2 


•  .Tht  maximum  permitted  noise 
levels  ate  defined  in  Chapter  3  of  Annex 
16;  and  may  not  be  exceeded  at  any  of 
the  mea  surement  points;  and 

•  Thi  t  s\im  of  the  differences  at  all 
three  m  easurement  points  between  the 
maximi  im  noise  levels  and  the 
maxmn  im  permitted  noise  levels  (the 
Stage  4  limit)  specified  in  Chapter  3  of 
Annex  16  may  not  be  less  than  10 
EPNdB;  and 

•  Th( )  sum  of  the  differences  at  any 
two  me  isiuement  points  between  the 
maximi  im  noise  levels  and  the 
corresp  mding  maximum  permitted 
noise  Idvels  specified  in  Chapter  3  of 
Annex  }6  may  not  be  less  than  2 
EPNdB^ 

In  accepting  Chapter  4  standards,  the 
FAA  interprets  the  Chapter  4 
requirements  of  Annex  16  as  follows: 

(1)  Ni  tne  of  an  airplane's  maximum 
noise  le  vels  (flyover,  lateral,  and 
'approai  h)  may  be  greater  than  the 
maximi  im  permitted  noise  levels  for 
Chaptei  3  airplanes,  as  defined  in 
Annex  [6;  and 

(2)  T<i  determine  Stage  4  compliance, 
an  airpi  ane's  maximum  flyover,  lateral 
and  api  iroach  noise  levels  are  each 
subtrac  ed  from  the  maximiun  permitted 
noise  le  vels.  The  differences  obtained 
are  the  loise  limit  margins,  to  be  used 
as  folio  ivs: 

(a)  W  len  the  three  margins  are  added 
togethe  •,  the  total  must  be  10  EPNdB  or 
greater;  and 

(b)  W  hen  any  two  of  the  margins  are 
added  1  ogether,  the  sum  must  be  2 
EPNdB  or  greater. 

Overvit  w  of  the  Proposed  Rule 

The  ]  'AA  is  proposing  to  amend  parts 
36  and  61  to  add  a  new  noise  standard 
for  Stage  4  subsonic  jet  airplanes  and 
subsonic  transport  category  large 
airplanes.  The  proposed  amendment 
would  include  the  following  changes. 
The  FAIa  would  be  adding  "Stage  4 
noise  h  vel",  "Stage  4  airplane",  and 
"Chapt  sr  4  noise  level"  defi!nitions  to 
parts  31  >  and  91.  In  the  acoustical  change 
section  of  part  36,  the  requirements  for 
Stage  4  airplanes  would  be  added.  Part 
36  wou  d  also  have  a  new  section  on 
Chapter  4  equivalency  to  Stage  4  that 
would  require  operators  to  have  a 
Chaptef  4  equivalency  statement  on 
board  ^ch  Stage  4  airplane.  Changes  to 
Appendices  A  and  B  to  part  36  woidd 
includ^  an  acceptable  equivalent 
alternative  for  qpise  measurement  and 
evaluation  for  Stage  4  airplanes.  In  part 
91,  the  operating  rules  woidd  be 
amend  sd  to  allow  the  operation  of  Stage 
4  airph  nes  where  Stage  3  airplanes  are 
now  re  ]uired.  No  operating  limitations 
are  beii  ig  proposed. 


Section-by-Sectioii  Discussion  of  the 
Proposal 

The  FAA  is  proposing  to  establish  a 
new  Stage  4  noise  standard  in  part  36 
for  subsonic  jet  airplanes  and  subsonic 
transport  category  large  airplanes.  This 
new  noise  standard  would  ensure  that 
the  latest  available  noise  reduction 
technology  would  be  incorporated  into 
new  aircraft  designs.  The  new  Stage  4 
noise  standard  has  been  written  to 
mirror  the  ICAO  Annex  16  Chapter  4 
noise  standard.  The  following  is  a 
section-by-section  discussion  of  the 
proposed  changes  to  part  36  and  its 
appendices,  and  the  associated 
operating  rules  in  part  91. 

Stage  4  Noise  Certification 
Section  36.1 

The  FAA  is  proposing  to  add  the 
following  three  terms  to  §  36.1(f):  "Stage 
4  noise  level,"  "Stage  4  airplane,"  and 
"Chapter  4  noise  level",  to  be 
designated  as  paragraphs  (f)(9),  (f)(10), 
and  (f)(ll)  respectively.  These  new 
terms,  used  in  the  proposed  noise 
stemdard,  would  be  added  to  the  list  of 
definitions  aurently  listed  in  §  36.1(f)  to 
include  Stage  4  airplanes  in  the 
applicability  section  of  part  36. 

Section  36.6 

The  FAA  is  proposing  to  add  new 
paragraphs  (c)  and  (d)  to  §  36.6  to 
incorporate  by  reference  ICAO  Annex 
16,  Volmne  1,  Aircraft  Noise,  Third 
Edition,  July  1993,  Amendment  7.  This 
change  would  add  the  ICAO  dociunent 
that  includes  reqxiirements  for  noise 
measurement  and  evaluation  and  the 
maximum  noise  level  to  the  list  of 
acceptable  alternatives. 

Section  36.7 

^  The  FAA  is  proposing  to  amend  §36.7 
to  allow  for  the  addition  of  the  Stage  4 
designation.  Section  36.7(e)  would  be 
amended  to  include  airplanes  that  were 
not  originally  certificated  as  Stage  4,  but 
become  Stage  4  after  a  change  in  type 
design.  A  new  paragraph  (f)  to  §  36.7 
would  describe  the  acoustical  change 
approval  process  for  airplanes  originally 
certificated  to  Stage  4. 

Section  36.103 

The  FAA  is  proposing  to  amend 
§  36.103(b)  to  establish  the  cutoff  date 
for  new  Stage  3  certification,  and  add  a 
new  paragraph  (c)  to  establish  the  date 
after  whidi  all  new  certification  must  be 
to  Stage  4.  Paragraph  (c)  would  also 
designate  the  type  certification 
requirements  of  part  36  necessary  to 
comply  with  Stage  4. 


9 

Federal  Register /Vol.  68,  No.  230 /Monday,  December  1.  2003 /Proposed  Rules  67333 


Section  36.105 

The  FAA  is  proposing  to  add  new 
§  36. 105  entitled  "Chapter  4 
eqxiivalency".  The  purpose  of  this 
section  is  to  codify  findings  of 
equivalency  for  airplanes  certificated 
under  part  36  as  Stage  4  and  those 
certificated  under  ICAO  Chapter  4.  hi 
addition,  all  airplanes  certificated  as 
Stage  4  would  be  required  to  have  a 
specified  equivalency  statement 
included  in  the  airplane  flight  manual 
(AFM).  These  two  items  are  intended  to 
facilitate  the  operation  of  Stage  4 
airplanes  in  locations  where  Chapter  4 
is  die  recognized  standard  by 
establishing  equivalency  of  compliance 
at  cratification.  The  FAA  intends  these 
provisions  to  help  eliminate  the  niunber 
of  questions  that  have  arisen  with  Stage 
3  and  Chapter  3  airplanes. 

Appendix  A  to  Part  36 

This  appendix  prescribes  the 
conditions  imder  which  airplane  noise 
certification  tests  must  be  conducted 
and  describes  the  measurement 
procedures  that  must  be  used  in  the 
measurement  of  airplane  noise  dining 
certification  testing.  The  FAA  is 
proposing  to  add  a  new  paragraph  to 
Appendix  A,  section  A36.1.4,  that 
specifies  an  acceptable  alternative  for 
noise  measurement  and  evaluation  for 
Stage  4  airplanes.  This  alternative  for 
Stage  4  noise  measiuement  and 
evaluation  is  Appeqdix  2  to  ICAO 
Annex  16,  Environmental  Protection, 
Volume  I,  Aircraft  Noise,  Third  Edition, 
July  1993,  Amendment  7  that  was 
efiective  March  21.  2002. 

In  2002,  the  FAA  amended  its  noise 
certification  standards  for  subsonic  jet 
airplanes  and  subsonic  transport 
category  large  airplanes  (67  FR  45194, 
Jidy  8,  2002).  The  changes  were  based 
on  the  joint  effort  of  the  FAA,  the 
European  Joint  Aviation  Authorities 
0AA),  and  Aviation  Rulemaking 
Advisory  Committee  to  harmonize  the 
U.S.  noise  certification  regulations  and 
the  European  Joint  Aviation 
Requirements  for  subsonic  jet  airplanes 
and  subsonic  transport  category  large 
airplanes.  These  changes  provided  a 
nearly  uniform  noise  certification 
standard  for  airplanes  certified  in  the 
United  States  and  in  the  JAA  countries. 
There  were  two  exceptions  in 
conducting  noise  tests  that  remain 
imharmonized. 

The  FAA  anticipates  that  when  CAEP 
meets  again  in  2004,  these  two 
exceptions  will  have  been  resolved  and 
will  not  affect  this  rulemaking.  The 
exception  for  sound  pressure  level,  part 
36,  Appendix  A,  section  A36.9.3.2.1, 
has  been  resolved  at  the  working  group 


level  as  of  October  2002.  The  excration 
for  wind  velocity,  part  36,  Appencux  A, 
section  A36.2.2.2(e),  is  currently  being 
discussed  in  this  working  group.  This 
proposed  rule  presumes  that  these  two 
exceptions  will  no  longer  be  at  issue  by 
the  time  the  FAA  publ^hes  a  final  rule 
on  Stage  4  certification. 

Appendix  B  to  Part  36 

Part  36,  appendix  B,  contains  the 
maximum  noise  levels  for  transport 
category  and  jet  airplanes,  and  die  noise 
certification  reference  procediires  and 
conditions.  To  comply  with  appendix  B, 
an  applicant  must  sjiow-that  noise 
levels  were  measxired  and  evaluated 
using  the  procedures  of  appendix  A  of 
this  part,  or  an  approved  equivalent 
procedure.  The  FAA  is  proposing  to 
amend  section  B36.1  to  include  an 
acceptable  alternative  for  Stage  4  noise 
measiuement  and  evaluation.  The 
proposed  alternative  is  Annex  16 
Appendix  2.  Section  B36.5  would  also 
be  revised  to  include  the  maximum 
noise  levels  for  Stage  4  airplanes. 

Stage  4  Operation 

Section  91.851 

Section  91.851  contains  definitions 
that  appfy  to  §§  91.851  through  91.877, 
the  Stage  3  operating  rules  for  airplanes 
over  75,000  pounds.  The  FAA  is 
proposing  to  add  these  new  terms  to 
§  91.851:  "Stage  4  noise  level,"  "Stage  4 
airplane,"  and  "Chapter  4  noise  level." 
The  addition  of  these  terms  in  the 
definition  section  coincides  with  their 
incorporation  into  the  following 
operatijig  rules. 

Section  91.853 

This  section  requires  that  after 
Etecember  31, 1999,  all  airplanes  over 
75,000  pounds  must  be  Stage  3.  The 
FAA  is  proposing  to  add  the  phrase  "or 
Stage  4"  after  the  phrase  "Stage  3"  to 
include  Stage  4  airplanes  as  acceptable 
to  operate  to  or  from  any  airport  in  the 
contiguous  United  States. 

Section  91.855 

This  section  prescribes  the 
requirements  for  the  operation  of 
airplanes  over  75,000  poimds  in  the 
contiguous  United  States  on  and  since 
September  25, 1991.  The  FAA  is 
proposing  to  add  the  phrase  "or  Stage 
4"  after  the  phrase  "Stage  3"  to  include 
Stage  4  airplanes  as  acceptable  to 
operate  to  or  from  any  airport  in  the 
contiguous  United  States. 

Section  91.85S 

This  section  allows  an  operator  that  is 
otherwise  prohibited  from  operating  to 
or  from  an  airport  in  the  contiguous 
United  States,  to  apply  for  a  special 


flight  authorization  for  the  purpose  of 
obtaining  modifications  to  meet  Stage  3 
noise  levels.  The  FAA  is  proposing  to 
add  the  phrase  "or  Stage  4"  in  the  titie 
and  the  text  to  include  airplane 
modifications  to  meet  Stage  4. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  die 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  Public.  We 
have  detramined  that  there  is  no  new 
information  collection  associated  with 
this  proposed  rule. 

Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
proposing  or  adopting  a  regulation  to 
proceed  only  upon  a  reasoned 
determination  diat  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  resiUt  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

However,  for  regulations  with  an 
expected  minimal  impact,  the  above- 
specified  anidyses  are  not  required.  The 
Department  of  Transportation  Order 
DOT  21Q0.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  proposed  regidation. 

This  proposed  rule  would  establish  a 
new  Stage  4  noise  standard  for  subsonic 
jet  airplanes  and  subsonic  transport 
category  large  airplanes.  The  proposed 
noise  standard  would  apply  to  new  type 
designs  for  which  application  is  made 
on  or  after  January  1,  2006. 
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The  proposed  noise  standard  would 
provide  noise  certification  standards  for 
Stage  4  airplanes  certificated  in  the 
United  States  that  woiild  be  consistent  - 
with  those  for  airplanes  certificated 
under  the  International  Qvil  Aviation 
Organization  Aimex  16  Chapter  4  noise 
standards,  and  would  ensure  that  the 
best  available,  economically  reasonable, 
and  technologically  practicable  noise 
reduction  technologies  would  be 
incorporated  into  the  aircraft  design. 

The  proposed  rule  was  developed  by 
assessing  the  feasibility  and  availability 
of  the  best  noise  abatement  technologies 
for  jet  and  propeller-driven  large 
airplanes.  The  stringency  alternatives 
were  judged  against  the  database  of 
current  and  project  airplanes  that 
iliicorporate  these  technologies.  The 
proposed  rule  is  a  representation  of 
current  industry  practice  and  of 
projected  technologies.  All  but  four 
_  currently  produced  aircraft  types  meet 
the  proposed  Stage  4  standards.  The 
FAA  found  that  under  ciurent  industry 
practice  three  of  the  four  currently 
produced  airplane  types  have 
configurations  that  do  not  meet  the 
proposed  Stage  4  noise  stemdard. 
However,  these  airplanes  have  one  or 
more  configiuations  that  meet  Stage  4. 
The  remaining  airplane  type  for  which 
no  Stage  4  configuration  exists,  was  type 
certified  in  1981  and  can  still  operate 
under  this  rule. 

In  2006,  when  the  proposed  rule 
would  become  effective,  all  new  type 
design  subsonic  jet  airplanes  and 
subsonic  transport  category  large 
airplanes  will  be  able  to  meet  the  Stage 
4  noise  standard  by  using  the  current 
available  noise  reduction  technologies. 
Therefore,  the  proposed  rule  would 
have  minimal,  if  any,  cost.  However,  in 
order  to  meet  the  proposed  Stage  4 
standard,  weight  and  engine  constraints 
could  be  imposed  on  certain  eiircraft 
configurations.  The  F1\A  specifically 
requests  comments  from  entities  that 
could  be  negativriy  affected  as  a  result 
of  any  weight  and  engine  constraint  and 
requests  tl^t  all  comments  be 
accompanied  by  clear  documentation. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  %vith  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  r^ulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
gownmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 


and  t )  explain  the  rationale  for  their 
actioi  ts.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
busioesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  Will  have  a  significant  economic 

on  a  substantial  niunber  of  small 
is.  If  the  determination  is  that  it 
le  agency  must  prepare  a 
ktory  flexibility  analysis  as 
|bed  in  the  Act. 

fever,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  hafe  a  significant  economic  impact 
on  a  Substantial  number  of  small 
entiti  js,  section  6G5(b)  of  the  1980  RFA 
provi  ies  that  the  head  of  the  agency 
may  i  o  certify  and  a  regulatory 
flexil  Llity  analysis  is  not  required.  The 
certif  cation  must  include  a  statement 
provi  ling  the  factual  basis  for  this 
deter  nination,  and  the  reasoning  should 
be  cl«  ar. 

In  1  iew  of  the  minimal  cost  impact  of 
the  pi  bposed  rule,  the  FAA  has 
deter  nined  that  this  proposed  rule 
wouli  I  not  have  a  significant  economic 
impai  1  on  a  substantial  number  of  small 
entiti  Js.  Accordingly,  the  FAA  certifies 
that  t  lis  proposal  would  not  have  a 
signii  icant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  HAA  invites  industry  comments  on 
this  c  etermination  and  requests  that  all 
comi  lents  be  accompanied  with  clear 
and  c  etciiled  supporting  data. 

Inten  ational  Trade  Impact  Analysis 

Th<  Trade  Agreement  Act  of  1979 
prohi  )its  Federal  agencies  from 
estab  ishing  any  standards  or  engaging 
in  rel  ited  activities  that  create 
unnei  lessary  obstacles  to  the  foreign 
comn  lerce  of  the  United  States. 
Legiti  mate  domestic  objectives,  such  as 
safety ,  are  not  considered  lumecessary 
obstai  lies.  The  statute  also  requires 
consi  leration  of  international  standards 
and,  1  krhere  appropriate,  that  they  be  the 
basis  lor  U.S.  standards.  The  FAA  has 
assesied  the  potential  effect  of  this 
proposed  rule  and  determined  that  it 
woul«  accept  ICAO  standards  as  the 
basis  for  United  States  regulation. 

UnfiMded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  I  of  the  Act  requires  each  Federal 
agenc  y  to  prepare  a  written  statement 
asses)  ing  ihe  effects  of  any  Fedraral 
mandbte  in  a  proposed  or  final  agency 
rule  t  lat  may  result  in  an  expenditure 
of  $11  0  million  or  more  (adjusted 


annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a       i 
"significant  regulatory  action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfun(i|ed 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  Anal3rsis 

In  accordance  with  the  provisions  of 
regulations  issued  by  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508).  FAA  Order  1050.1D       I 
identifies  certain  FAA  actions  that  niay 
be  categorically  excluded  from  the 
preparation  of  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  Pursuant  to  FAA  Order 
1050. ID,  appendix  4,  paragraph  4(j). 
this  rulemaking  action  qualifies  for  a 
categorical  exclusion  because  no 
significant  impacts  to  the  environment 
are  expectgd  to  result  from  its 
finalization  or  implementation  and  no 
extraordinary  ciromistances  exist  as 
prescribed  imder  paragraph  32  of  Order 
1050.1D. 

Regulations  That  Significantly  A£fect 
Energy  Supply,  Distribution,  or  Use 

The  FAA  has  analyzed  this  NPRM 
under  Executive  Order  13211,  Actions 
Concerning  Regiilations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (May  18,  2001).  We 
have  determined  that  it  is  not  a 
"significant  energy  action"  under  the 
executive  order  because  it  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  and  it  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy. 

List  of  Subjects  in  14  CFR  Parts  36  and 
91 

Aircraft,  Noise  control.  Reporting  and 
recordkeeping  requirements. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing  the 
FAA  proposes  to  amend  parts  36  and  91 
of  title  14  Code  of  Federal  Regulations, 
as  follows: 

PART  36— NOISE  STANDARDS: 
AIRCRAFTTYPE  AND 
AIRWORTHINESS  CERTIFICATION 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Antfamity:  42  U.S.Q  4321  et  seq.;  49  U.S.C 
106(g),  40113,  44701-44702,  44704,  44715; 
sec.  305,  Pub.  L.  96-193, 94  Stet  50.  57;  E.O. 
11514.  35  FR  4247.  3  CFR.  1966-1970  Comp., 
p.  902. 
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2.  Section  36.1  is  amended  by  adding 
new  paragraphs  (f)(9),  (f)(10),  and  (f)(ll) 
to  read  as  follows: 

f  36.1    AppiicaMltty  and  CMinltions. 

***** 
(f)*  *  * 

(9)  A  "Stage  4  noise  tevel"  means  a 
noise  level  at  or  below  the  Stage  4  noise 
limit  prescribed  in  section  B36.5(d)  of 
appendix  B  of  this  part. 

(10)  A  "Stage  4  airplane"  means  an 
airplane  that  has  been  shown  under  this 
part  not  to  exceed  the  Stage  4  noise 
limit  prescribed  in  section  B36.5(d)  of 
appendix  B  of  this  part. 

(11)  A  "Chapter  4  noise  level"  means 
a  noise  level  at  or  below  the  Chapter  4 
maximimi  noise  level  prescribed  in 
Chapter  4  of  the  hitemational  Civil 
Aviation  Organization  (ICAO)  Annex 
16,  Volume  I,  Amendment  7,  dated 
March  21,  2002. 
***** 

3.  Section  36.6  is  revised  by  adding 
paragraphs  (c)(3)  and  (d)(3)  to  read  as 
follows: 

§36.6    hicorporetion  by  ratarance. 

***** 

(c)*  *  * 

(3)  International  Standards  and 
Recommended  Practices  entitled 
"Environmental  Protection,  Annex  16  to 
the  Convention  on  International  Civil 
Aviation,  Volume  I,  Aircraft  Noise", 
Third  Edition.  July  1993,  Amendment  7, 
effective  March  21,  2002. 

(d)  *  *  * 

(3)  ICAO  publications.  International 
Civil  Aviation  Organization  (ICAO), 
Dociunent  Sales  Unit,  999  University 
Street,  Montreal,  Quebec  H3C  5H7, 
Canada. 

*        *        *        *    •    * 

4.  Section  36.7  is  revised  by  adding 
paragraphs  (e)(4)  and  (f)  to  read  as 
follows: 

§  36.7    Acoustical  change:  Transport 
catsgory  large  airplanes  and  Jet  airplanes. 

***** 

(e)*  *  * 

(4)  If  an  airplane  is  a  Stage  3  airplane 
prior  to  a  change  in  type  design,  and 
becomes  a  Stage  4  after  the  change  in 
type  design,  the  airplane  must  remain  a 
Stage  4  airplane. 

(f)  Stage  4  airplanes.  If  an  airplane  is 
a  Stage  4  airplane  prior  to  a  change  in 
type  design,  the  airplane  must  remain  a 
Stage  4  airplane  after  the  change  in  type 
design. 

5.  Section  36.103  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S36.103    Noise  limits. 

***** 


(b)  Tyj)e  certification  applications 
between  November  5, 1975  and 

.  E>ecember  31,  2005.  If  application  is 
made  on  or  after  November  5, 1975,  and 
before  January  1,  2006,  it  must  be  shown 
that  the  noise  levels  of  the  airplane  are 
no  greater  than  the  Stage  3  noise  limit 
prescribed  in  section  B36.5(c)  of 
appendix  B  of  this  part. 

(c)  Type  certification  applications  on 
or  after  January  1,  2006.  If  application 
is  made  on  or  after  January  1,  2006,  it 
must  be  shown  that  the  noise  levels  of 
the  airplane  are  no  greater  than  the 
Stage  4  noise  limit  prescribed  in  section 
B36.5(d)  of  appendix  B  of  this  part. 
Prior  to  January  1,  2006,  an  applicant 
may  seek  voluntary  certification  to  Stage 

4  maximiun  noise  level;  if  Stage  4 
certification  is  chosen,  the  Stage  4  noise 
limit  on  changes  in  type  design  will 
apply. 

6.  Add  new  §  36.105  to  read  as 
follows: 

5  36.1 05    Chapter  4  equivalency. 

(a)  When  the  noise  measiu'ement  and 
evaluation  procedures  of  the 
International  Civil  Aviation 
Organization  (ICAO),  as  described  in 
Annex  16,  Volume  I,  Chapter  4  are  used 
to  establish  a  Chapter  4  noise 
certification,  the  airplane  is  considered 
equivalent  to  Stage  4. 

(b)  For  each  airplane  for  which  Stage 
4  certification  is  sought,  the  Airplane 
Flight  Manual  or  operations  manual 
must  include  the  following  statement: 
"The  following  noise  levels  comply 
with  part  36,  Appendix  B,  Stage  4 
maximum  noise  level  requirements  and 
were  obtained  by  analysis  of  approved 
data  from  noise  tests  conducted  under 
the  provisions  of  part  36  Amendment 
[insert  the  appropriate  part  36 
amendment  number].  The  noise 
measurement  and  evaluation  procedures 
used  to  obtain  these  noise  levels  have 
been  foimd  by  the  FAA  to  be  equivalent 
to  the  Chapter  4  noise  level  required  by 
the  International  Civil  Aviation 
Organization  (ICAO)  in  Annex  16, 
Volume  I,  Appendix  2,  Amendment  7, 
effective  March  21,  2002." 

Appendix  A    [Amended] 

7.  Section  A36.1  is  revised  by  adding 
paragraph  A36.1.4  to  read  as  follows: 

Section  A36.1  Introduction. 

***** 

A36.1.4  For  Stage  4^airplanes,  an 
acceptable  alternative  for  noise  measurement 
and  evaluation  is  Appendix  2  to  the 
International  Civil  Aviation  Organization 
(ICAO)  Annex  16,  Environmental  Protection, 
Volimie  I,  Aircraft  Noise,  Third  Edition,  July 
1993,  Amendment  7.  March  21,  2002.  The 
Director  of  the  Federal  Registerin  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51 


approved  this  incorporation  by  reference. 
This  document  can  be  obtained  from  the 
International  Civil  Aviation  Organization 
(ICAO),  Document  Sales  Unit,  999  University 
Street,  Montreal,  Quebec  H3C  5H7,  Canada. 
Also,  you  may  obtain  documents  on  the 
Internet  at  www.ICAO.int/eshop/index.cfm. 
Copies  may  be  reviewed  at  the  FAA  Office 
of  the  Chief  Coimsel,  Rules  Docket,  Federal 
Aviation  Administration  Headquarters 
Building,  800  Independence  Avenue,  SW., 
Washington,  DC  or  at  the  Office  of  Federal 
Register,  800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

App«idix  B    (Amended] 

8.  Section  B36.1  is  revised  to  read  as 
follows: 

Section  B36.1  Noise  Measurement  and 
Evaluation 

The  procedures  of  appendix  A  of  this  part, 
or  approved  equivalent  procedures,  must  be 
used  to  determine  noise  levels  of  an  airplane. 
These  noise  levels  must  be  used  to  show 
compliance  with  the  requirements  of  this 
appendix.  For  Stage  4  airplanes,  an 
acceptable  alternative  for  noise  measurement 
and  evaluation  is  appendix  2  to  the 
International  Civil  Aviation  Organization 
(ICAO)  Aimex  16.  Environmental  Protection, 
Volume  I,  Aircraft  Noise.  Third  Edition,  July 
1993.  Amendment  7,  March  21,  2002.  The 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51 
approved  this  incorporation  by  reference. 
This  document  can  be  obtained  irom,  and 
copies  may  be  reviewed  at  the  respective 
addresses  listed  in  section  A36.1. 

9.  Section  B36.5  is  revised  to  read  as 
follows: 

Section  B36.5  Maximum  Noise  Levek 

***** 

(d)  For  a  Stage  4  airplane,  the  flyover, 
lateral,  and  approach  maximum  noise  levels 
are  prescribed  in  chapter  4  of  the 
International  Civil  Aviation  Organization 
(ICAO)  Annex  16,  Environmental  Protection, 
Volume  I,  Aircraft  Noise,  Third  Edition,  July 
1993,  Amendment  7,  effective  March  21, 
2002. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

10.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,40120,44101,44111,44701,44709, 
44711,  44712,  44715,  44716,  44717,  44722. 
46306,  46315,  46316,  46504.  46506,  46507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Qvil 
Aviation  (61  stat.  1180). 

11.  Section  91.851  is  revised  to  read 
as  follows: 

S  91 .851    Deflnlbons. 

For  the  purposes  of  §  91.851  through 
91.877  of  this  subpart: 

Chapter  4  noise  level  means  a  noise 
level  at  or  below  the  Chapter  4 
maximum  noise  level  prescribed  in 
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Chapter  4  of  the  International  Civil 
Aviation  Organization  (ICAO)  Annex 
16,  Volume  I,  Amendment  7,  dated 
March  21,  2002.  Airplanes  certificated 
to  Chapter  4  are  considered  equivalent 
to  Stage  4,  and  comply  with  all 
operating  rules  of  this  part. 

Contiguous  United  States  means  the 
area  encompassed  by  the  48  contiguous 
United  States  and  the  District  of 
Coliunbia. 

Fleet  means  those  civil  subsonic  jet 
(turbojet)  airplanes  with  a  maximum 
certificated  weight  of  more  than  75,000 
pounds  that  are  listed  on  an  operator's 
operations  specifications  as  eligible  for 
operation  in  the  contiguous  United 
States. 

Import  means  a  change  in  ownership 
of  an  airplane' from  a  non-U.S.  person  to 
a  U.S.  person  when  the  airplane  is 
brought  into  the  United  State»  for 
operation. 

New  entrant  means  an  air  carrier  or 
foreign  air  carrier  that,  on  or  before 
November  5, 1990,  did  not  conduct 
operations  under  part  121  or  129  of  this 
chapter  using  an  airplane  covered  by 
this  subpart  to  or  from  any  airport  in  the 
contiguous  United  States,  but  that 
initiates  such  operation  after  that  date. 

Operations  specifications  means  an 
enumeration  of  airplanes  by  type, 
model,  series,  and  serial  number 
operated  by  the  operator  or  foreign  air 
carrier  on  a  given  day,  regardless  of  how 
or  whether  such  airplanes  are  formally 
listed  or  designated  by  the  operator. 


On  ner  means  any  person  that  has 
indie  a  of  ownership  sufficient  to 
regisi  er  the  airplane  in  the  United  States 
pursi  ant  to  part  47  of  this  chapter. 

Sto  ge  2  airplane  means  a  civil 
subsc  nic  jet  (turbojet)  airplane  with  a 
maxi  num  certificated  weight  of  75,000 
poim  Is  or  more  that  complies  with 
Stage  2  noise  levels  as  defined  in  part 
36  of  this  chapter. 

Sta  ^e  2  noise  levels  mean  the 
requi  ements  for  Stage  2  noise  levels  as 
defin  }d  in  part  36  of  this  chapter  in 
effect  on  November  5, 1990. 

Sta  je  3  airplane  means  a  civil  ~ 
subsc  nic  jet  (turbojet)  airplane  with  a 
maxii  aum  certificated  weight  of  75,000 
poun  is  or  more  that  complies  with 
Stage  3  noise  levels  as  defined  in  part 
36  of  this  chapter. 

Sta  je  3  noise  levels  mean  the 
requi  ements  for  Stage  3  noise  levels  as 
defin  id  in  part  36  of  this  chapter  in 
effect  on  November  5, 1990. 

Sta  ye  4  airplane  means  an  airplane 
that  1  as  been  shown  not  to  exceed  the 
Stage  4  noise  limit  prescribed  in  part  36 
of  thi ;  chapter.  A  Stage  4  airplane 
comp  ies  with  all  the  operating  rules  of 
this  p  art. 

Sta  le  4  noise  level  means  a  noise  level 
at  or  1  lelow  the  Stage  4  noise  limit 
presc  -ibed  in  part  36  of  this  chapter. 

12.  Section  91.853  is  revised  to  read 
as  fol  ows: 

§  91 .8S3    Final  compliance:  Civil  subsonic 
airpiafies. 

Exc  ept  as  provided  in  §  91.873,  after 
Dece)  iber  31,  1999,  no  person  shall 


operate  to  or  from  any  airport  in  the 
contiguous  United  States  any  airplane 
subject  to  §  91.801(c)  of  this  subpart, 
unless  that  airplane  has  been  shown  to- 
comply  with  Stage  3  or  Stage  4  noise 
levels. 

13.  Section  91.855(a)  is  revised  to 
read  as  follows: 

§  91 .855    Entry  and  nonaddition  rule. 

***** 

(a)  The  airplane  complies  with  Stage 
3  or  Stage  4  noise  levels. 

***** 

14.  Section  91.859  is  revised  to  read 
as  follows: 

§91.859    Modification  to  meet  Stage  3  or 
Stage  4  noise  levels. 

For  an  airplane  subject  to  §  91.801(c) 
of  this  subpart  and  otherwise  prohibited 
from  operation  to  or  from  an  airport  in 
the  contiguous  United  States  by 
§  91.855,  any  person  may  apply  for  a 
special  flight  authorization  for  that 
airplane  to  operate  in  the  contiguous 
United  States  for  the  purpose  of 
obtaining  modifications  to  meet  Stage  3 
or  Stage  4  noise  levels. 

Issued  in  Washington,  DC,  on  November 
17.  2003. 

Paul  R.  Dykeman, 

Deputy  Director,  Office  of  Environment  and 
Energy. 

[FR  Doc.  03-29147  Filed  11-25-03;  12:37 
pm] 
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DEPARTMENT  OF  THE  TREASURY 

Custom*  Service 

19  CFR  Parts  10  and  163 

rr-D.  03-16] 

1S1S-AD19 

Implementation  of  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 

Correction 

In  rule  document  03-6867  beginning 
on  page  14477  in  the  issue  of  Tuesday, 
March  25,  2003,  make  the  following 
corrections: 

■  1.  On  page  14477,  the  Cover  page  is  in 
error  and  should  read  "Implementation 
of  the  Andean  Trade  Promotion  and  Drug 
Eradication  Act;  Interim  Rule". 

■  2.  On  pages  14478  through  14500  in 
the  running  head,  "Proposed  Rules" 
should  read  "Rules  and  Regulations". 

[FR  Doc.  C3-06867  Filed  11-28-03;  8:45  am] 
BIUMGCOOE  T50&-01-0 

DEPARTIMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10  and  163 

Implementation  of  tfie  Andean  Trade 
Promotion  and  Drug  Eradication  Act 

CFR  Correction 

Title  1 9  of  the  Code  of  Federal 
Regulations,  Parts  1  to  140  and  Parts  141 
to  199,  revised  as  of  April  1,  2003,  is 
corrected  by  incorporating  the  following 
amendments,  originally  published  at  68 
FR  14486-14500,  Mar.  25,  2003.  See 
also  the  Federal  Register  correction 
appearing  in  this  part  V. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

■  1.  In  Parts  1  to  140,  on  page  82,  the 
specific  authority  citation  for  §§  10.201 
through  10.207  is  revised  to  read,  and  a 
new  specific  authority  citation  for 
§§10.241  through  10.248  and  §§10.251 
through  10.257  is  added  to  read,  as 
follows: 


Sections  10.201  through  10.207  also  issued 
under  19  U.S.Q  3203; 

***** 

Sections  10.241  through  10^248  and 
§§10.251  through  10.257'also  issued  under 
19  U.S.C.  3203. 

■  2.  On  page  172,  §  10.201  is  revised  to 
read  as  follows: 


§10.201     Applicability. 

Titli  11  of  Pub.  L.  102-182  (105  Stat. 
1233),  entitled  the  Andean  Trade 
Prefer  nee  Act  (ATPA)  and  codified  at 
19U.i  ,C.  3201  through  3206,  authorizes 
the  Pr  sident  to  proclaim  duty-free 
treatm  mt  for  all  eligible  articles  from 
any  be  leficiary  country  and  to  designate 
counti  es  as  beneficiary  coimtries.  The 
provis  ons  of  §§  10.202  through  10.207 
set  for  h  the  legal  requirements  and 
proce(  ures  that  apply  for  purposes  of 
obtain  ng  that  duty-free  treatment  for 
certaii  articles  from  a  beneficiary 
country  which  are  identified  for 
purpoi  es  of  that  treatment  in  General 
Note  11,  Harmonized  Tariff  Schedule  of 
the  Ui  ited  States  (HTSUS),  and  in  the 
"Spec:  al"  rate  of  duty  column  of  the 
HTSUi ;.  Provisions  regarding 
prefen  ntial  treatment  of  apparel  and 
other  t  Dxtile  articles  under  \he  ATPA  are 
contaiied  in  §§  10.241  through  10.248, 
and  pr  Dvisions  regarding  preferential 
treatm  jnt  of  tuna  and  certain  other  non- 
textile  articles  under  the  ATPA  are 
contained  in  §§  10.251  through  10.257. 


Oil 


pages  172  and  173,  in  §  10.202, 
int  roductory  text  is  amended  by 
ng  the  reference  "10.208"  and 
in  its  place,  the  reference 
",  and  paragraph  (b)  is  amended 
ren^ving  paragraphs  (b)(1)  through 
adding,  in  their  place,  new 
phs  (b)(1)  through  Cb)(4)  to  read  as 


■  3 

the 

remov 

addini 

"10 

by 

{b){8) 
paragn  i 


207 


(b) 

(1) 
were 

theATtPA 
ATPA 


follow ; 

§10.201    Definitions. 

* 


1  extiles  and  apparel  articles  which 
eligible  articles  for  purposes  of 
on  January  1, 1994,  as  the 
was  in  effect  on  that  date,  except 
as  othe  rwise  provided  in  §§  10.241 
throug  1 10.248; 
(2) 


Hum  { 


and  tafia  classified  in 
subhe^ing  2208.40,  Harmonized  Tariff 
Schedi  lie  of  the  United  States; 

(3)  Sugars,  syrups,  and  sugar- 
contaii  ling  products  subject  to  over- 
quota  <  uty  rates  under  applicable  tariff- 
rate  qu  Dtas;  or 

(4)  T  una  prepared  or  preserved  in  any 
manne  r  in  airtight  containers,  except  as 
otherw  ise  provided  in  §§  10.251  through 
10.257 

* 

I  4.  Or  page  81,  §40.208  is  removed 
from  tl  e  table  of  contents  for  part  10,  and 
on  pag  5 177,  §  10.208  is  removed. 

■  5a.  C  n  page  81 ,  a  new  center  heading, 
follow!  id  by  new  §§  10.241  through 
10.248  is  added  to  the  table  of  contents 
for  par  10  to  read  as  follows: 


Apparel  and  Other  Textile  Articles  Under 
the  Andean  Trade  Promotion  and  Drug 
Eradication  Act 

Sec. 

10.241  Applicability. 

10.242  Definitions. 

10.243  Articles  eligible  for  preferential 
treatment. 

10.244  Certificate  of  Origin. 

10.245  Filing  of  claim  for  preferential 
treatment. 

10.246  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

10.247  Verification  and  justification  of 
claim  for  preferential  treatment. 

10.248  Additional  requirements  for 
preferential  treatment  of  brassieres. 

■  5b.  On  page  207,  a  new  center  heading, 
followed  by  new  §§  10,241  through 
10.248;  is  added  to  read  as  follows: 

Apparel  and  Other  Textile  Articles 
Under  the  Andean  Trade  Promotion 
and  Drug  Eradication  Act 

§10.241    Applicability. 

Title  XXXI  of  Public  Law  107-210 
(116  Stat.  933),  entitled  the  Andean 
Trade  Promotion  and  Drug  Eradication 
Act  (ATPDEA),  amended  sections  202, 
203,  204,  and  208  of  the  Andean  Trade 
Preference  Act  (the  ATPA,  19  U.S.C. 
3201-3206)  to  authorize  the  President  to 
extend  additional  trade  benefits  to 
countries  that  are  designated  as 
beneficiary  countries  under  the  ATPA. 
Section  204(b)(3)  of  the  ATPA  (19 
U.S.C.  3203(b)(3))  provides  for  the 
preferential  treatment  of  certain  apparel 
and  other  textile  articles  from  those 
ATPA  beneficiary  countries  which  the 
President  designates  as  ATPDEA 
beneficiary  countries.  The  provisions  of 
§§  10.241  through  10.248  of  this  part  set 
forth  the  legal  requirements  and 
procedures  that  apply  for  purposes  of 
obtaining  preferential  treatment 
pursuant  to  ATPA  section  204(b)(3)  and 
Subchapter  XXI,  Chapter  98,  HTSUS. 

§10.242    Deflnitions. 

When  used  in  §§  10.241  through 
10.248,  the  following  terms  have  the 
meanings  indicated: 

Apparel  articles.  "Apparel  articles" 
means  goods  classifiable  in  Chapters  61 
and  62  and  headings  6501,  6502,  6503, 
and  6504  and  subheadings  6406.99.15 
and  6505.90  of  the  HTSUS. 

Assembled  or  sewn  or  otherwise 
assembled  in  one  or  more  ATPDEA 
beneficiary  countries.  "Assembled"  and 
"sewn  or  otherwise  assembled"  when 
used  in  the  context  of  production  of  an 
apparel  or  other  textile  article  in  one  or 
more  ATPDEA  beneficiary  coimtries  has 
reference  to  a  joining  together  of  two  or 
more  components  that  occiured  in  one 
or  more  ATPDEA  beneficiary  countries, 
whether  or  not  a  prior  joining  operation 
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was  performed  on  the  article  or  any  of 
its  components  in  the  United  States. 

ATPA.  "ATPA"  means  the  Andean 
Trade  Preference  Act,  19  U.S.C.  3201- 
3206. 

ATPDEA  beneficiary  country. 
"ATPDEA  beneficiary  country"  means  a 
"beneficiary  country"  as  defined  in 
§  10.202(a)  for  purposes  of  the  ATPA 
which  the  President  also  has  designated 
as  a  beneficiary  country  for  purposes  of 
preferential  treatment  of  apparel  and 
other  textile  articles  under  19  U.S.C. 
3203(b)(3)  and  which  has  been  the 
subject  of  a  determination  by  the 
President  or  his  designee,  published  in 
the  Federal  Register,  that  die 
beneficiary  country  has  satisfied  the 
requirements  of  19  U.S.C. 
3203(b)(5)(A)(ii). 

Chief  value.  "Chief  value"  when  used 
with  reference  to  llama,  alpaca,  and 
vicuna  means  that  the  value  of  those 
materials  exceeds  the  value  of  any  other 
single  textile  material  in  the  fabric  or 
component  luider  consideration,  with 
the  value  in  each  case  determined  by 
application  of  the  principles  set  forth  in 
§  10.243(c){l)(ii). 

Cut  in  one  or  more  ATPDEA 
beneficiary  countries.  "Cut"  when  used 
in  the  context  of  production  of  textile 
luggage  in  one  or  more  ATPDEA 
beneficiary  coimtries  means  that  all 
fabric  components  used  in  the  assembly 
of  the  article  were  cut  fi-om  fabric  in  one 
or  more  ATPDEA  beneficiary  countries, 
or  were  cut  fi'om  fabric  in  the  United 
States  and  used  in  a  partial  assembly 
operation  in  the  United  States  prior  to 
cutting  of  fabric  and  assembly  of  the 
article  in  one  or  more  ATPDEA 
beneficiary  coimtries,  or  both. 

Foreign.  "Foreign"  means  of  a  country 
other  tiian  the  United  States  or  an 
ATPDEA  beneficiary  country. 

HTSUS.  "HTSUS"  means  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Knit-to-shape  components.  "Knit-to- 
shape,"  when  used  with  reference  to 
textile  components,  means  components 
that  are  knitted  or  crocheted  from  a  yam 
directly  to  a  specific  shape  containing  a 
self-start  edge.  Minor  cutting  or 
trimming  will  not  affect  the 
determination  of  whether  a  component 
is  "knit-to-shape." 

Luggage.  "Luggage"  means  travel 
goods  (such  as  trunks,  hand  trunks, 
lockers,  valises,  satchels,  suitcases, 
wardrobe  cases,  overnight  bags,  pullman 
bags,  gladstone  bags,  traveling  bags, 
knapsacks,  kitbags,  haversacks,  duffle 
bags,  and  like  articles  designed  to 
contain  clothing  or  other  personal 
effects  during  travel)  and  brief  cases, 
portfolios,  school  bags,  photographic 
equipment  bags,  golf  bags,  camera  cases, 


binocular  cases,  gun  cases,  occupational 
luggage  cases  (for  example,  physicians' 
cases,  sample  cases),  and  like  containers 
and  cases  designed  to  be  carried  with 
the  person.  The  term  "luggage"  does  not 
include  handbags  (that  is,  pocketbooks, 
purses,  shoulder  bags,  clutch  bags,  and 
all  similar  articles,  by  whatever  name 
known,  customarily  carried  by  women 
or  girls).  The  term  "luggage"  also  does 
not  include  flat  goods  (that  is,  small 
flatware  designed  to  be  carried  on  the 
person,  such  as  banknote  cases,  bill 
cases,  billfolds,  bill  purses,  bill  rolls, 
card  case's,  change  cas^s,  cigarette  cases, 
coin  purses,  coin  holders,  compacts, 
currency  cases,  key  cases,  letter  cases, 
license  cases,  money  cases,  pass  cases, 
passport  cases,  powder  cases,  spectacle 
cases,  stamp  cases,  vanity  cases,  tobacco 
pouches,  and  similar  articles). 

NAFTA.  "NAFTA"  means  the  North 
American  Free  Trade  Agreement 
entered  into  by  the  United  States, 
Canada*  and  Mexico  on  December  17, 
1992. 

Preferential  treatment.  "Preferential 
treatment"  means  entry,  or  withdrawal 
fi'om  warehouse  for  consmnption,  in  the 
customs  territory  of  the  United  States 
free  of  duty  and  free  of  any  quantitative 
restrictions,  limitations,  or  consultation 
levels  as  provided  in  19  U.S.C. 
3203(b)(3). 

Wholly  formed  fabric  components. 
"Wholly  formed,"  when  used  with 
reference  to  fabric  components,  means 
that  all  of  the  production  processes, 
starting  with  the  production  of  wholly 
formed  fabric  and  ending  with  a 
component  that  is  ready  for 
incorporation  into  an  apparel  article, 
took  place  in  a  single  country. 

Wholly  formed  fabrics.  "Wholly 
formed,"  when  used  with  reference  to 
fabric(s),  means  that  all  of  the 
production  processes,  starting  with 
polymers,  fibers,  filaments,  textile 
strips,  yams,  twine,  cordage,  rope,  or 
strips  of  fabric  and  ending  with  a  fabric 
by  a  weaving,  knitting,  needling,  tufting, 
felting,  entangling  or  other  process,  took 
place  in  a  single  country. 

Wholly  formed  yams.  "Wholly 
formed,"  when  used  with  reference  to 
yams,  means  that  all  of  the  production 
processes,  starting  with  the  extrusion  of 
filament,  strip,  film,  or  sheet  and 
including  drawing  to  fully  orient  a 
filament  or  slitting  a  film  or  sheet  into 
strip,  or  the  spinning  of  all  fibers  into 
yam,  or  both,  and  ending  with  a  yam  or 
plied  yam,  took  place  in  the  United 
States  or  in  one  or  more  ATPDEA 
beneficiary  countries. 


§10^43    ArticlMaligibltforpraforantlal 


(a)  General.  Subject  to  paragraphs  (b) 
and  (c)  of  this  section,  preferential 
treatment  applies  to  the  following 
apparel  and  other  textile  articles  that  are 
imported  directly  into  the  customs 
territory  of  the  United  States  from  an 
ATPDEA  beneficiary  country: 

(1)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  ATPDEA 
beneficiary  countries,  or  in  the  United 
States,  or  in  both,  exclusively  from  any 
one  of  the  following: 

(i)  Fabrics  or  fabric  components 
wholly  formed,  or  components  knit-to- 
shape,  in  the  United  States,  fi-om  yams 
wholly  formed  in  the  United  States  or 
in  one  or  more  ATPDEA  beneficiary 
countries  (including  fabrics  not  formed 
irom  yams,  if  those  febrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS  and  are  formed  in  the 
United  States),  provided  that,  if  the 
apparel  article  is  assembled  from 
knitted  or  crocheted  or  woven  wholly 
formed  fabrics  or  firom  knitted  or 
crocheted  or  woven  wholly  formed 
fabric  components  produced  fit>m 
fabric,  all  dyeing,  printing,  and  finishing 
of  that  knitted  or  crocheted  or  woven 
fabric  or  component  was  carried  out  in 
the  United  States; 

(ii)  Fabrics  or  fabric  components 
formed,  or  components  knit-to-shape,  in 
one  or  more  ATTDEA  beneficiary 
countries  trom  yams  wholly  formed  in 
one  or  more  ATPDEA  beneficiary 
countries,  if  those  fabrics  (including 
fabrics  not  formed  fit>m  yams,  if  those 
fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  HTSUS  and  are 
formed  in  one  or  more  ATPDEA 
beneficiary  countries)  or  components 
are  in  chief  value  of  llama,  alpaca,  and/ 
or  vicuna; 

(iii)  Fabrics  or  yams,  provided  that 
apparel  articles  (except  articles 
classifiable  under  subheading  6212.10 
of  the  HTSUS)  of  those  fabrics  or  yams 
would  be  considered  an  originating 
good  under  General  Note  12(t),  HTSUS, 
if  the  apparel  articles  had  been  imported 
directly  from  Canada  or  Mexico;  or 

(iv)  Fabrics  or  yams  that  the  President 
or  his  designee  has  designated  in  the 
Federal  Register  as  fabrics  or  yams  that 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner; 

(2)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  ATPDEA 
beneficiary  countries,  or  in  the  United 
States,  or  in  both,  exclusively  from  a 
combination  of  fabrics,  fabric 
components,  knit-to-shape  components 
or  yams  described  in  two  oT  more  of 
paragraphs  (a)(l)(i)  through  (a)(l)(iv)  of 
this  section; 
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(3)  A  handloomed,  handmade,  or 
folklore  apparel  or  other  textile  article  of 
an  ATPDEA  beneficiary  country  that  the 
President  or  his  designee  and 
representatives  of  the  ATPDEA 
beneficiary  country  mutually  agree  is  a 
handloomed,  handmade,  or  folklore 
article  and  that  is  certified  as  a 
handloomed,  handmade,  or  folklore 
article  by  the  competent  authority  of  the 
ATPDEA  beneficiary  country; 

(4)  Brassieres  classifiable  imder 
subheading  6212.10  of  the  HTSUS,  if 
both  cut  and  sewn  or  otherwise 
assembled  in  the  United  States,  or  in 
one  or  more  ATPDIEA  beneficiary 
coimtries,  or  in  both,  other  than  articles 
entered  as  articles  described  in 
paragraphs  (a)(1)  through  (a)(3)  and 
(a)(7)  of  this  section,  and  provided  that 
any  applicable  additional  requirements 
set  forth  in  §  10.248  are  met; 

(5)  Textile  luggage  assembled  in  an 
ATPDEA  beneficiary  coimtry  fi-om 
fabric  wholly  formed  and  cut  in  the 
United  States,  fi-om  yams  wholly 
formed  in  the  United  States,  that  is 
entered  imder  subheading  9802.00.80  of 
the  HTSUS; 

(6)  Textile  luggage  assembled  in  one 
or  more  ATPDEA  beneficiary  countries 
from  fabric  cut  in  one  or  more  ATPDEA 
beneficiary  coimtries  fi-om  fabric  wholly 
formed  in  the  United  States  from  yams 
wholly  formed  in  the  United  States;  and 

(7)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  ATPDEA 
beneficiary  countries  fi-om  fabrics  or 
fi-om  fabric  components  formed,  or  from 
components  knit-to-shape,  in  one  or 
more  ATPDEA  beneficiary  countries 
from  yams  wholly  formed  in  the  United 
States  or  in  one  or  more  ATPDEA 
beneficiary  coimtries  (including  fabrics 
not  formed  from  yams,  if  those  fabrics 
are  classifiable  under  heading  5602  or 
5603  of  the  HTSUS  and  are  formed  in 
one  or  more  ATPDEA  beneficiary 
countries),  including  apparel  articles 
sewn  or  otherwise  assembled  in  part  but 
not  exclusively  from  any  of  the  fabrics, 
fabric  components  formed,  or 
components  knit-to-shape  described  in 
paragraph  (a)(1)  of  this  section. 

(b)  Dyeing,  printing,  finishing  and 
other  operations — [1)  Dyeing,  printing 
and  finishing  operations.  Dyeing, 
printing,  and  finishing  operations  may 
be  performed  on  any  yam,  fabric;  or 
knit-to-shape  or  other  component  used 
in  the  production  of  any  article 
described  under  paragraph  (a)  of  this 
section  without  affecting  the  eligibility 
of  the  article  for  preferential  treatment, 
provided  that  the  operation  is 
performed  in  the  United  States  or  in  an 
ATPDEA  beneficiary  country  and  not  in 
any  other  country  and  subject  to  the 
following  additional  conditions: 


(i)  Ii  the  case  of  an  article  described 
in  pari  graph  (a)(1),  (a)(2),  or  (a)(7)  of 
this  se  :tion  that  contains  a  knitted  or 
croche  ted  or  woven  fabric,  or  a  knitted 
or  croc  heted  or  woven  fabric  component 
produ(  ed  from  fabric,  that  was  wholly 
formec  in  the  United  States  from  yams 
whollj  formed  in  the  United  States,  any 
dyeing ,  printing,  or  finishing  of  that 
knitte(  or  crocheted  or  woven  fabric  or 
compc  aent  must  have  been  carried  out 
in  the  Jnited  States;  and 

(ii)  1 1  the  case  of  assembled  luggage 
descril  led  in  paragraph  (a)(5)  of  this 
sectioi ,  an  operation  may  be  performed 
in  an  y  .TPDEA  beneficiary  country  only 
if  that  iperation  is  incidental  to  the 
assembly  process  within  the  meaning  of 
§10.li 

(2)  Other  operations.  An  article 
described  under  paragraph  (a)  of  this 
sectioi  that  is  otherwise  eligible  for 
prefer*  ntial  treatment  will  not  be 
disqua  ified  fix)m  receiving  that 
treatmi  snt  by  virtue  of  having  undergone 
one  or  more  operations  such  as 
embro  dering,  stone-washing,  enzyme- 
washii  g,  acid  washing,  perma-pressing, 
oven-h  iking,  bleaching,  garment-dyeing 
or  sere  m  printing,  provided  that  the 
operat  on  is  performed  in  the  United 
States  )r  in  an  ATPDEA  beneficiary 
countr  f  and  not  in  any  other  country. 
Howe\  er,  in  the  case  of  assembled 
luggagi  f  described  in  paragraph  (a)(5)  of 
this  sei  :tion,  an  operation  may  be 
perfon  led  in  an  ATPDEA  beneficiary 
countr  r  without  affecting  the  eligibility 
of  the  I  rticle  for  preferential  treatment 
only  if  it  is  incidental  to  the  assembly 
proces  i  within  the  meaning  of  §  10.16. 

(c)  S  jecial  rules  for  certain 
compc  nent  materials — (1)  Foreign 
finding  s,  trimmings,  interlinings,  and 
yams-  -(i)  General.  An  article  otherwise 
descril  ed  under  paragraph  (a)  of  this 
sectioi  will  not  be  ineligible  for  the 
preferantial  treatment  referred  to  in 
§  10.241  because  the  article  contains: 

(A)  ]  indings  and  trimmings  of  foreign 
origin,  if  the  value  of  those  findings  and 
trimm:  ngs  does  not  exceed  25  percent  of 
the  CO!  t  of  the  components  of  the 
assemi  iled  article.  For  purposes  of  this 
sectioi  "findings  and  trimmings" 
includ ;,  but  are-not  limited  to,  sewing 
thread  hooks  and  eyes,  snaps,  buttons, 
"bow  tuds,"  decorative  lace  trim, 
elastic  strips,  zippers  (including  zipper 
tapes),  and  labels; 

(B)  I  iterlinings  of  foreign  origin,  if  the 
value  <  f  those  interlinings  does  not 
exceec  25  percent  of  the  cost  of  the 
compc  lents  of  the  assembled  article. 
For  pu  -poses  of  this  section 

"interl  nings"  include  only  a  chest  type 
plate, )  "hymo"  piece,  or  "sleeve 
headei  "  of  woven  or  weft-inserted  warp 


knit  construction  and  of  coarse  animal 
hair  or  man-made  filaments: 

(C)  Any  combination  of  findings  and 
trimmings  of  foreign  origin  and 
interlinings  of  foreign  origin,  if  the  total 
value  of  those  findings  and  trimmings 
and  interlinings  does  not  exceed  25 
percent  of  the  cost  of  the  components  of 
the  assembled  article;  or 

(D)  Yams  not  wholly  formed  in  the 
United  States  or  in  one  or  more 
ATPDEA  beneficiary  countries  if  the 
total  weight  of  all  those  yams  is  not 
more  than  7  percent  of  the  total  weight 
of  the  article. 

(ii)  "Cost"  and  "value"  defined.  The 
"cost"  of  components  and  the  "value" 
of  findings  and  trimmings  or 
interlinings  referred  to  in  paragraph 
(c)(l)(i)  of  this  section  means: 

(A)  The  price  of  the  components, 
findings  and  trimmings,  or  interlinings 
when  last  purchased,  f.o.b.  port  of 
exportation,  as  set  out  in  the  invoice  or 
other  commercial  documents,  or,  if  the 
price  is  other  than  f.o.b.  port  of 
exportation: 

(1)  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price;  or 

•    (2)  If  no  exportation  to  an  ATPDEA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
commercial  documents,  less  the  freight, 
insurance,  packing,  and  other  costs 
incurred  in  transporting'the 
components,  findings  and  trimmings,  or 
interlinings  to  the  place  of  production  if 
included  in  that  price;  or 

(B)  If  the  price  cannot  be  determined 
under  paragraph  (c)(l)(ii)(A)  of  this 
section  or  if  Customs  finds  Uiat  price  to 
be  unreasonable,  all  reasonable 
expenses  incurred  in  the  growth, 
production,  manufacture,  or  other 
processing  of  the  components,  findings 
and  trimmings,  or  interlinings, 
including  the  cost  or  value  of  materials 
and  general  expenses,  plus  a  reasonable 
amount  for  profit,  and  the  freight, 
insurance,  packing,  and  other  costs,  if 
any,  incurred  in  transporting  the 
components,  findings  and  trimmings,  or 
interlinings  to  the  port  of  exportation. 

(iii)  Treatment  of  yams  as  findings  or 
trimmings.  If  any  yams  not  wholly 
formed  in  the  United  States  or  one  or 
more  ATPDEA  beneficiary  countries  are 
used  in  an  article  as  a  finding  or 
trimming  described  in  paragraph 
(c)(l)(i)(A)  of  this  section,  the  yams  will 
be  considered  to  be  a  finding  or 
trimming  for  purposes  of  paragraph 
(c)(l)(i)  of  this  section. 

(2)  Special  rule  for  nylon  filament 
yam.  An  article  otherwise  described 
under  paragraph  (a)(l)(i)  through  (iii), 
(a)(2),  or  (a)(7)  of  this  section  will  not  be 
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ineligible  for  the  preferential  treatment 
referred  to  in  §  10.241  because  the  . 
article  contains  nylon  filament  yam 
(other  than  elastomeric  yam)  that  is 
classifiable  in  subheading  5402.10.30, 
5402.10.60,  5402.31.30,  5402.31.60, 
5402.32.30,  5402.32.60,  5402.41.10, 
5402.41.90,  5402.51.00,  or  5402.61.00  of 
the  HTSUS  and  that  is  entered  free  of 
duty  horn  Canada,  Mexico,  or  Israel, 
(d)  Imported  directly  defined.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  words  "imported  directly"  mean: 

(1)  Direct  shipment  from  any 
ATPDEA  beneficiary  country  to  the 
United  States  without  passing  through 
the  territory  of  any  country  that  is  not 
an  ATPDEA  beneficiary  country; 

(2)  If  the  shipment  is  from  any 
ATPDEA  beneficiary  country  to  the 
United  States  through  the  territory  of 
any  country  that  is  not  an  ATPDEA 
beneficiary  country,  the  articles  in  the 
shipment  do  not  enter  into  the 
commerce  of  any  country  that  is  not  an 
ATPDEA  beneficiary  country  while  en 
route  to  the  United  States  and  the 
invoices,  bills  of  lading,  and  other 
shipping  dociunents  show  the  United 
States  as  the  final  destination;  or 


(3)  If  the  shipment  is  from  any 
ATPDEA  beneficiary  country  to  the 
United  States  through  the  territoiy  of 
any  country  that  is  not  an  ATPDEA 
beneficiary  country,  and  the  invoices 
and  other  documents  do  not  show  the 
United  States  as  the  final  destination, 
the  articles  in  the  shipment  upon  arrival 
in  the  United  States  are  imported  . 
directly  only  if  they: 

(i)  Remained  imder  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(ii)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpose  of  sale  other  than  at  retail, 
and  the  port  director  is  satisfied  that  the 
importation  results  from  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  the 
producer's  sales  agent;  and 

(iii}  Were  not  simjected  to  operations 
other  than  loading  or  unloading,  and 
other  activities  necessary  to  preserve  the 
articles  in  good  condition. 

i  10.244    Certlficat*  Of  Origin. 

(a)  General.  A  Certificate  of  Origin 
must  be  employed  to  certify  that  an 
apparel  or  other  textile  article  being 


exported  fitjm  an  ATPDEA  beneficiary 
country  to  the  United  States  qualifies  for 
the  preferential  treatment  referred  to  in 
§  10.241.  The  Certificate  of  Origin  must 
be  prepared  by  the  exporter  in  the 
ATPDEA  beneficiary  country  in  the 
format  specified  in  paragraph  (b)  of  this 
section.  Where  the  ATPDEA  beneficiary 
country  exporter  is  not  the  produc^^^  of 
the  article,  that  exporter  may  complete 
and  sign  a  Certificate  of  Origin  on  the 
basis  of: 

(1)  Its  reasonable  reliance  on  the 
producer's  written  representation  that 
the  article  qualifies  for  preferential 
treatment;  or 

(2)  A  completed  and  signed  Certificate 
of  Origin  for  the  article  voluntarily 
provided  to  the  exp(»ter  by  the 
producer. 

(b)  Form  of  Certificate.  The  Certificate 
of  Origin  referred  to  in  paragraph  (a)  of 
this  section  must  be  in  the  following 
format: 
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Tejrtile  Certificate  of  Oriain 


1.  Exporter  Name  &  Address: 


2.  Producer  Name  &  Address: 


4.  Description  of  Article: 


5.  Preference  Group: 


6. 


Group 


B. 


D. 


E. 


G. 


H. 


A. 


Each  description  t)ek)w 


fabric  components,  or  US 
Andean  yams 


3.  Importer  Name  &  Address: 


s  of^  a  summary  of  the  dted  CFR  prow^on. 


Apparel  assembled  from  I  S.  fomied,  dyed,  printed  and  finished  fabrics  or 


formed  knit-to-shape  components  from  U.S.  or 


Apparel  assembled  from  A  idean  chief  value  llama,  alpaca  or  vicuna  fabrics, 
fabric  components,  or  knit-|o-shape  components,  from  Andean  yarns. 


Apparel  assembled  from  ^brics  or  yams  considered  as  being  in  short  supply 
in  the  NAFTA 


Apparel  assembled  from  fabrics  or  yams  designated  as  not  available  in 
commercial  quantities  in  tne  United  States. 


Apparel  assembled  from  a  (combination  of  two  or  more  yams,  fabrics,  fabric 
components,  or  knit-to-sh^  components  described  in  preference  groups  A 
though  P. 


Handloomed,  handmade,  0r  folklore  textile  and  apparel  goods. 


Brassieres  assembled  in  tl^e  U.S.  and/or  one  or  more  Andean  beneficiary 
countries. 


Textile  luggage  assembled  from  U.S.  fanned  fabrics  from  U.S.  yams. 


Apparel  assembled  from  Andean  formed  fabrics,  fabric  components,  or  knit-to- 
shape  components  from  UiS.  or  Andean  yams,  whether  or  not  also 
assembled,  in  part,  from  ys  ms,  fabrics  and  fabric  components  described  in 
preference  groups  A  throuj  h  D. 


U.S7Andean  Fat>ric  Producer  Nam(  & 


Address: 


8.  Handloomed,  Handmade,  or  Folklo  re  Article 


19  CFR 


10.243(aX1Ki) 


l0.243(aX1)(ii) 


10.243(aK1)(iii) 


10.243(aX1)(iv) 


10.243(aX2) 


10.243(aX3) 


10.243(aX4) 


10.243(aX5)&(6) 


10.243(aX7) 


7.  U.SVAndean  Yam  Producer  Name  &  Address: 


9.  Name  of  Short  Supply  Fabric  or  Yam: 


certify  that  the  information  on  this  document  is  complete  and  accurate  and  I  assume  the  responsibility 
for  proving  such  representations.  I  understand  that  I  am  liable  for  any  false  statements  or  material 
omissions  made  on  or  in  connection  with  this  document.  I  agree  to  maintain,  and  present  upon  request 
dc^mentation  necessary  to  support  thi  >  certificate. 


10.  Authorized  Signature: 


12.  Name:  (Print  or  Type) 


14.  Date:  PD/MM/YY) 


IS.  Blanlcet  Period 
From:         1      To: 


■UMQ  COM  1S06-01-C 


11.  Company: 


13.  Title: 


16:  Telephone: 
Facsimile: 
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(c)  Preparation  of  Certificate.  The 
following  rules  will  apply  for  purposes 
of  completing  the  Certificate  of  Origin 
set  forth  in  paragraph  (b)  of  this  section: 

(1)  Blocks  1  through  5  pertain  only  to 
the  final  article  exported  to  the  United 
States  for  which  preferential  treatment 
may  be  claimed; 

(2)  Block  1  should  state  the  legal 
name  and  address  (including  country)  of 
the  exporter; 

(3)  Block  2  should  state  the  legal 
name  and  address  (including  country)  of 
the  producer.  If  there  is  more  than  one 
producer,  attach  a  list  stating  the  legal 
name  and  address  (including  country)  of 
all  additional  producers.  If  this 
information  is  confidential,  it  is 
acceptable  to  state  "available  to 
Customs  upon  request"  in  block  2.  If  the 
producer  and  the  exporter  are  the  same, 
state  "same"  in  block  2; 

(4)  Block  3  should  state  the  legal 
name  and  address  (including  country)  of 
the  importer; 

(5)  Block  4  should  provide  a  full 
description  of  each  article.  The 
description  should  be  sufficient  to  relate 
it  to  the  invoice  description  and  to  the 
description  of  the  article  in  the 
international  Harmonized  System. 
Include  the  invoice  number  as  shown 
on  the  commercial  invoice  or,  if  the 
invoice  number  is  not  known,  include 
another  imique  reference  number  such 
as  the  shipping  order  number; 

(6)  hi  block  5,  insert  the  letter  that 
designates  the  preference  group  which 
applies  to  the  article  according  to  the 
description  contained  in  the  CFR 
provision  cited  on  the  Certificate  for 
that  group; 

(7)  Blocks  6  through  9  must  be 
completed  only  when  the  block  in 
question  calls  for  information  that  is 
relevant  to  the  preference  group 
identified  in  block  5; 

(8)  Block  6  should  state  the  legal 
name  and  address  (including  country)  of 
the  fabric  producer; 

(9)  Block  7  should  state  the  legal 
name  and  address  (including  country)  of 
the  yam  producer; 

(10)  Block  8  should  state  the  name  of 
the  folklore  article  or  should  state  that 
the  article  is  handloomed  or  handmade 
of  handloomed  fabric; 

(11)  Block  9  should  be  completed  if 
the  article  described  in  block  4 
incorporates  a  fabric  or  yam  described 
in  preference  group  C  or  D  and  should 
state  the  name  of  the  fabric  or  yam  that 
has  been  considered  as  being  in  short 
supply  in  the  NAFTA  or  that  has  been 
designated  as  not  available  in 
commercial  quantities  in  the  United 
States.  Block  9  also  should  be 
completed  if  preference  group  E  or  I 
appUes  to  the  article  described  in  block 


4  and  the  article  incorporates  a  fabric  or 
yam  described  in  preference  group  C  or 
D; 

(12)  Block  10  must  contain  the 
signature  of  the  exporter  or  of  the 
exporter's  authorized  agent  having 
knowledge  of  the  relevant  facts; 

(13)  Block  14  should  reflect  the  date 
on  which  the  Certificate  was  completed 
and  signed; 

(14)  Block  15  shoidd  be  Completed  if 
the  Certificate  is  intended  to  cover 
multiple  shipments  of  identical  articles 
as  described  in  block  4  that  are 
imported  into  the  United  States  during 
a  specified  period  of  up  to  one  year  (see 
§  I0.246(b)(4)(ii)).  The  "bom"  date  is 
the  date  on  which  the  Certificate 
became  applicable  to  the  article  covered 
by  the  blanket  Certificate  (this  date  may 
be  prior  to  the  date  reflected  in  block 
14).  The  "to"  date  is  the  date  on  which 
the  blanket  period  expires;  and 

(15)  The  Certificate  may  be  printed 
and  reproduced  locally.  If  more  space  is 
needed  to  complete  the  Certificate, 
attach  a  continuation  sheet. 

§  1 0.245    Filing  of  claim  for  prefwwntial 

trMtRMIlt. 

(a)  Declaration.  In  connection  with  a 
claim  for  preferential  treatment  for  an 
apparel  or  other  textile  article  described 
in  §  10.243,  the  importer  must  make  a 
written  declaration  that  the  article 
qualifies  for  that  treatment.  The 
inclusion  on  the  entry  summary,  or 
equivalent  documentation,  of  the 
subheading  within  Chapter  98  of  the 
HTSUS  under  which  the  article  is 
classified  will  constitute  the  written 
declaration.  Except  in  any  of  the 
circiunstances  described  in 

§  10.246(d)(1),  the  declaration  required  ' 
under  this  paragraph  must  be  based  on 
a  Certificate  of  Origin  that  has  been 
completed  and  properly  executed  in 
accordance  with  §  10.244.  that  covers 
the  article  being  imported,  and  that  is  in 
the  possession  of  the  importer. 

(b)  Corrected  declaration.  If,  after 
making  the  declaration  required  under 
paragraph  (a)  of  this  section,  the 
importer  has  reason  to  believe  that  a 
Certificate  of  Origin  on  which  a 
declaration  was  based  contains 
information  that  is  not  correct,  the 
importer  must  within  30  calendar  days 
after  the  date  of  discovery  of  the  error 
make  a  corrected  declaration  and  pay 
any  duties  that  may  be  due.  A  corrected 
declaration  will  be  effected  by 
submission  of  a  letter  or  other  written 
statement  to  the  Customs  port  where  the 
declaration  was  originally  filed. 


fl0.a4C    MainlMMiicaofi 
submlaalon  of  CmtKkMm  by  I 

(a)  Maintenance  of  records.  Each 
importer  claiming  preferential  treatment 
for  an  article  under  §  10.245  must 
maintain  in  the  United  States,  in 
accordance  with  the  provisions  of  part 
163  of  this  chapter,  all  records  relating 
to  the  importation  of  the  article.  Those 
re<iords  must  include  a  copy  of  the 
Certificate  of  Origin  referred  to  in 

§  10.245(a)  and  any  other  relevant 
docimients  or  other  records  as  specified 
in  §  163.1(a)  of  this  chapter. 

(b)  Submission  of  Certificate.  An 
importer  who  claims  preferential 
treatment  on  an  apparel  or  other  textile 
article  under  §  10.245(a)  must  provide, 
at  the  request  of  the  port  director,  a  copy 
of  the  Certificate  of  Origin  pertaining  to 
the  article.  A  Certificate  of  Origin 
submitted  to  Customs  under  this 
paragraph: 

(1)  Must  be  in  writing  or  must  be 
transmitted  electronically  through  any 
electronic  data  interchange  system 
authorized  by  Customs  for  that  purpose; 

(2)  If  in  writing,  must  be  signed  by  the 
exporter  or  by  the  exporter's  authorized 
agent  having  knowledge  of  the  relevant 
facts; 

(3)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  country  from  which  the  article  is 
exported.  If  the  Certificate  is  completed 
in  a  language  other  than  English,  the 
importer  must  provide  to  Customs  upon 
request  a  written  English  translation  of 
the  Certificate;  and 

(4)  May  be  applicable  to: 

(i)  A  single  importation  of  an  article 
into  the  United  States,  including  a 
single  shipment  that  results  in  the  filing 
of  one  or  more  entries  and  a  series  of 
shipments  that  results  in  the  filing  of 
one  entry;  or 

(ii)  Multiple  importations  of  identical 
articles  into  the  United  States  that  occur 
within  a  specified  blanket  period,  not  to 
exceed  12  months,  set  out  in  the 
Certificate  by  the  exporter.  For  purposes 
of  this  paragraph  and  §  10.244(c){14), 
"identical  articles"  means  articles  that 
are  the  same  in  all  material  respects, 
including  physical  characteristics, 
quality,  and  reputation. 

(c)  Correction  and  nonacceptance  of 
Certificate.  If  the  port  director 
determines  that  a  Certificate  of  Origin  is 
illegible  or  defective  or  has  not  been 
completed  in  accordance  with 
paragraph  (b)  of  this  section,  the 
importer  will  be  given  a  period  of  not 
less  than  five  working  days  to  submit  a 
corrected  Certificate.  A  Certificate  will 
not  be  accepted  in  connection  with 
subsequent  importations  during  a 
period  referred  to  in  paragraph  (b)(4)(ii) 
of  this  section  if  the  port  director 
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determined  that  a  previously  imported 
identical  article  covered  by  the 
Certificate  did  not  qualify  for 
preferential  treatment. 

(d)  Certificate  not  required — (1) 
General.  Except  as  otherwise  provided 
in  paragraph  (d)(2)  of  this  section,  an 
importer  is  not  required  to  have  a 
Certificate  of  Origin  in  his  possession 
for: 

(i)  An  importation  of  an  article  for 
which  the  port  director  has  in  writing 
waived  the  requirement  for  a  Certificate 
of  Origin  because  the  port  director  is 
otherwise  satisfied  that  the  article 
qualifies  for  preferential  treatment; 

(ii)  A  non-commercial  importation  of 
an  article;  or 

(iii)  A  commercial  importation  of  an 
article  whose  value  does  not  exceed 
US$2,500,  provided  that,  unless  waived 
by  the  port  director,  the  producer, 
exporter,  importer  or  authorized  agent 
includes  on,  or  attaches  to,  the  invoice 
or  other  document  accompanying  the 
shipment  the  following  signed 
statement: 

I  hereby  certify  that  the  article  covered  by 
this  shipment  qualifies  for  preferential 
treatment  under  the  ATPDEA.    - 

Check  One: 

(  )  Producer 

(  )  Exporter 

(  )  Importer 

(  )  Agent 

Name 

fltie  = 

Address 

Signature  and  Date 

(2)  Exception.  If  the  port  director 
determines  that  an  importation 
described  in  paragraph  (d)(1)  of  this 
section  forms  part  of  a  series  of 
importations  that  may  reasonably  be 
considered  to  have  been  undertaken  or 
arranged  for  the  purpose  of  avoiding  a 
Certificate  of  Origin  requirement  under 
§§  10.244  through  10.246,  the  port 
director  will  notify  the  fmporter  in 
writing  that  for  that  importation  the 
importer  must  have  in  his  possession  a 
valid  Certificate  of  Origin  to  support  the 
claim  for  preferential  treatment.  The 
importer  will  have  30  calendar  days 
from  the  date  of  the  written  notice  to 
obtain  a  valid  Certificate  of  Origin,  and 
a  failure  to  timely  obtain  the  Certificate 
of  Origin  will  result  in  denial  of  the 
claim  for  preferential  treatment.  For 
purposes  of  this  paragraph,  a  "series  of 
importations"  means  two  or  more 
entries  covering  articles  arriving  on  the 
same  day  from  the  same  exporter  and 
consigned  to  the  same  person. 


110^^7    Verification  and  lustiflcation  of 
claim  I  9r  prafarentlal  treatment 

(a)  Verification  by  Customs.  A  claim 
for  pn  iferential  treatment  made  under 
§  10.2  15,  including  any  statements  or 
other  nformation  contained  on  a 
Certif  cate  of  Origin  submitted  to 
Custoi  ns  imder  §  10.246,  will  be  subject 
to  whi  itever  verification  the  port 
direct  )r  deems  necessary.  In  the  event 
that  tt  e  port  director  for  any  reason  is 
prevei  ited  from  verifying  the  claim,  the 
port  d  rector  may  deny  the  claim  for 
prefer  mtial -treatment.  A  verification  of 
a  claii  1  for  preferential  treatment  may 
invohe,  but  need  not  be  limited  to,  a 
review  of: 

(1)  1  ill  records  required  to  be  made, 
kept,  { nd  made  available  to  Customs  by 
the  im  porter  or  any  other  person  imder 
part  II  3  of  this  chapter; 

(2)  I  locumentation  and  other 
inforn  lation  regarding  the  country  of 
origin  of  an  article  and  its  constituent 
mater  als,  including,  but  not  limited  to, 
produi  :tion  records,  information  relating 
to  the  place  of  production,  the  number 
and  ioientification  of  the  types  of 
machiiiery  used  in  production,  and  the 
numb(  T  of  workers  employed  in 
produi  :tion;  and 

(3)  E  vidence  to  document  the  use  of 
U.S.  01  ATPDEA  beneficiary  country 
materi  lis  in  the  production  of  the  article 
in  que  ition,  such  as  purchase  orders, 
invoic  3S,  bills  of  lading  and  other 
shippi  ag  documents,  and  customs 
impor  and  clearance  documents. 

(b)  /  nporter  requirements.  In  order  to 
make  1 1  claim  for  preferential  treatment 
under  §  10.245,  the  importer: 

(1)  li  lust  have  records  that  explain 
how  tl  e  importer  came  to  the 
conck  sion  that  the  apparel  or  other 
textile  article  qualifies  for  preferential 
treatm  snt.  Those  records  must  include 
docun  ents  that  support  a  claim  that  the 
article  in  question  qualifies  for 

prefer  mtial  treatment  because  it  is 
specifically  described  in  one  of  the 
providons  under  §  10.243(a).  If  the 
importer  is  claiming  that  the  article 
incorplorates  fabric  or  yam  that  was 
wholly  formed  in  the  United  States  or 
in  an  j  iTPDEA  beneficiary  country,  the 
impor  er  must  have  records  that  identify 
the  pr(  iducer  of  the  fabric  or  yam.  A 
propel  ly  completed  Certificate  of  Origin 
in  the  "orm  set  forth  in  §  10.244(b)  is  a 
record  that  would  serve  these  purposes; 

(2)  J  lust  establish  and  implement 
intern  J  controls  which  provide  for  the 
perioc  ic  review  of  the  accuracy  of  the 
Certifi  :ates  of  Origin  or  other  records 
referre  d  to  in  paragraph  (b)(1)  of  this 
sectioi  i; 

(3)  I  lust  have  shipping  papers  that 
show  low  the  article  moved  fix)m  the 
ATPD  JA  beneficiary  country  to  the 


United  States.  If  the  imported  article 
was  shipped  through  a  country  other 
than  an  ATPDEA  beneficiary  country 
and  the  invoices  and  other  doctiments 
from  the  ATPDEA  beneficiary  country 
do  not  show  the  United  States  as  the 
final  destination,  the  importer  also  must 
have  doctunentation  that  demonstrates 
that  the  conditions  set  forth  in 
§  10.243(d)(3)(i)  through  (iii)  were  met; 
and 

(4)  Must  be  prepared  to  explain,  upon 
request  from  Customs,  how  the  records 
and  internal  controls  referred  to  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  justify  the  importer's  claim  for 
preferential  treatment. 

§10.248    Additional  requirements  for 
preferential  treatment  of  brassieres. 

(a)  Definitions.  When  used  in  this 
section,  the  following  terms  have  the 
meanings  indicated: 

(1)  Producer.  "Producer"  means  an 
individual,  corporation,  partnership, 
association,  or  other  entity  or  group  that 
exercises  direct,  daily,  operational 
control  over  the  production  process  in 
an  ATPDEA  beneficiary  coimtry. 
.    (2)  Entity  controlling  production. 
"Entity  controlling  production"  means 
an  individual,  corporation,  partnership, 
association,  or  other  entity  or  group  that 
is  not  a  producer  and  that  controls  the 
production  process  in  an  ATPDEA 
beneficiary  country  through  a 
contractual  relationship  or  other 
indirect  means. 

(3)  Fabrics  formed  in  the  United 
States.  "Fabrics  formed  in  the  United 
States"  means  fabrics  that  were 
produced  by  a  weaving,  knitting, 
needling,  tufting,  felting,  entangling  or 
other  fabric-making  process  performed 
in  the  United  States. 

(4)  Cost.  "Cost"  when  used  with 
reference  to  fabrics  formed  in  the  United 
States  means: 

(i)  The  price  of  the  fabrics  when  last 
purchased,  f.o.b.  port  of  exportation,  as 
set  out  in  the  invoice  or  other 
commercial  dociunents,  or,  if  the  price 
is  other  than  f.o.b.  port  of  exportation: 

(A)  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price;  or 

(B)  If  no  exportation  to  an  ATPDEA 
beneficiary  coimtry  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
conunercial  doounents,  less  the  freight, 
insurance,  packing,  and  other  costs 
incurred  in  transporting  the  fabrics  to 
the  place  of  production  if  included  in 
that  price;  or 

(ii)  If  the  price  cannot  be  determined 
imder  paragraph  (a)(4)(i)  of  this  section 
or  if  Customs  finds  that  price  to  be 
unreasonable,  all  reasonable  expenses 
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incurred  in  the  growth,  production, 
manufacture,  or  other  processing  of  the 
fabrics,  including  the  cost  or  value  of 
materials  (which  includes  the  cost  of 
non-recoverable  scrap  generated  in 
forming  the  fabrics]  and  general 
expenses,  plus  a  reasonable  amount  for 
profit,  and  the  freight,  insurance, 
packing,  and  other  costs,  if  any, 
incurred  in  transporting  the  fabrics  to 
the  port  of  exportation. 

(5)  Declared  customs  value.  "Declared 
customs  value"  when  used  with 
reference  to  fabric  contained  in  an 
article  means  the  siun  of: 

(i)  The  cost  of  fabrics  formed  in  the 
United  States  that  the  producer  or  entity 
controlling  production  can  verify;  and 

(ii)  The  cost  of  all  other  fabric 
contained  in  the  article,  exclusive  of  all 
findings  and  trimmings,  determined  as 
follows: 

(A)  In  the  case  of  fabric  purchased  by 
the  producer  or  entity  controlling 
production,  the  f.o.b.  port  of  exportation 
price  of  the  fabric  as  set  out  in  the 
invoice  or  other  commercial  documents, 
or,  if  the  price  is  other  than  f.o.b.  port 
of  exportation: 

[1)  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price,  plus  expenses  for 
embroidering  and  dyeing,  printing,  and 
finishing  operations  applied  to  the 
fabric  if  not  included  in  that  price;  or 

[2)  If  no  exportation  to  an  ATPDEA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
commercial  documents,  plus  expenses 
for  embroidering  and  dyeing,  printing, 
and  finishing  operations  applied  to  the 
fabric  if  not  included  in  that  price,  but 
less  the  freight,  insurance,  patking,  and 
other  costs  incurred  in  transporting  the 
fabric  to  the  place  of  production  if 
included  in  that  price; 

(B)  In  the  case  of  fabric  for  which  the 
cost  cannot  be  determined  under 
paragraph  (a)(5)(ii)(A)  of  this  section  or 
if  Customs  finds  that  cost  to  be 
unreasonable,  all  reasonable  expenses 
incurred  in  the  growth,  production,  or 
manufecture  of  the  fabric,  including  the 
cost  or  value  of  materials  (which 
includes  the  cost  of  non-recoverable 
scrap  generated  in  the  growth, 
production,  or  manufacture  of  the 
fabric),  general  expenses  and 
embroidering  and  dyeing,  printing,  and 
finishing  expenses,  plus  a  reasonable 
amount  for  profit,  and  the  freight, 
insurance,  packing,  and  other  costs,  if 
any,  inciured  in  transporting  the  fabric 
to  the  port  of  exportation; 

(C)  In  the  case  of  fabric  components 
purchased  by  the  producer  or  entity 
controlling  production,  the  f.o.b.  port  of 
exportation  price  of  those  fabric 


components  as  set  out  in  the  invoice  or 
other  commercial  dociunents,  less  the 
cost  or  value  of  any  non-textile 
materials,  and  less  expenses  for  cutting 
or  other  processing  to  create  the  fabric 
components  other  than  knitting  to 
shape,  that  the  producer  or  entity 
controlling  production  can  verify,  or,  if 
the  price  is  other  than  f.o.b.  port  of 
exportation: 

(1)  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price,  less  the  cost  or  value 
of  any  non-textile  materials,  and  less 
expenses  for  cutting  or  other  processing 
to  create  the  fabric  components  other 
than  knitting  to  shape,  diat  the  producer 
or  entity  controlling  production  can 
verify;  or 

[2)  If  no  exportation  to  an  ATPDEA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
commercial  documents,  less  the  cost  or 
value  of  any  non-textile  materials,  and 
less  expenses  for  cutting  or  other 
processing  to  create  the  fabric 
components  other  than  knitting  to 
shape,  that  the  producer  or  entity 
controlling  production  can  verify,  and 
less  the  freight,  insurance,  packing,  and 
other  costs  incurred  in  transporting  the 
fabric  components  to  the  place  of 
production  if  included  in  that  price;  and 

(D)  In  the  case  of  fabric  components 
for  which  a  fabric  cost  cannot  be 
determined  imder  paragraph  (a)(5)(ii)(C) 
of  this  section  or  if  Customs  finds  that 
cost  to  be  luueasonable:  all  reasonable 
expenses  incurred  in  the  growth, 
production,  or  manufactiu^  of  the  fabric 
components,  including  the  cost  or  value 
of  materials  (which  does  not  include  the 
cost  of  recoverable  scrap  generated  in 
the  growth,  production,  or  manufacture 
of  thie  fabric  components)  and  general 
expenses,  but  excluding  the  cost  or 
value  of  any  non-textile  materials,  and 
excluding  expenses  for  cutting  or  other 
processing  to  create  the  fabric 
components  other  than  knitting  to 
shape,  that  the  producer  or  entity 
controlling  production  can  verify,  plus 
a  reasonable  amoimt  for  profit,  and  the 
freight,  insurance,  packing,  and  other 
costs,  if  any,  incurred  in  transporting 
the  fabric  components  to  the  port  of 
exportation. 

(6)  Year.  "Year"  means  a  12-month 
period  beginning  on  October  1  and 
ending  on  September  30  but  does  not 
include  any  12-month  period  that  began 
prior  to  October  1,  2002. 

(7)  Entered.  "Entered"  means  entered, 
or  withdrawn  from  warehouse  for 
consumption,  in  the  customs  territory  of 
the  United  States. 

(b)  Limitations  on  preferential 
treatment — (1)  General.  During  the  year 


that  begins  on  October  1,  2003,  and 
during  any  subsequent  year,  articles  of 
a  producer  or  an  entity  controlling 
production  that  conform  to  the 
production  standards  set  forth  in 
§  10.243(a)(4)  will  be  eUgible  for 
preferential  treatment  onJy  if: 

(i)  The  aggregate  cost  of  fabrics 
(exclusive  of  all  findings  and  trimmings) 
formed  in  the  United  States  that  were 
used  in  the  production  of  all  of  those 
articles  of  that  producer  or  that  entity 
controlling  production  that  are  entered 
as  artides  described  in  §  10.243(a)r4) 
during  the  immediately  preceding  year 
was  at  least  75  percent  of  the  aggregate 
declared  customs  value  of  the  fabric 
(exclusive  of  all  findings  and  trimmings) 
contained  in  all  of  those  articles  of  that 
producer  or  that  entity  controlling 
production  that  are  entered  as  articles 
described  in  §  10.243(a)(4)  during  that 
year;  or 

(ii)  In  a  case  in  which  the  75  p^cent 
requirement  set  forth  in  paragraph 
(b)(l)(i)  of  this  section  was  not  met 
during  a  year  and  therefore  those 
articles  of  that  producer  or  that  entity 
controlling  production  were  not  eligible 
for  preferential  treatment  diuing  the 
following  year,  the  aggregate  cost  of 
fabrics  (exclusive  of  all  findings  and 
trimmings)  formed  in  the  United  States 
that  were  used  in  the  production  of  all 
of  those  articles  of  that  producer  or  that 
entity  controlling  production  that 
conform  to  the  production  standards  set 
forth  in  §  10.243(a)(4)  and  that  were 
entered  during  the  immediately 
preceding  year  was  at  least  85  percent 
of  the  aggregate  declared  customs  value 
of  the  fabric  (exclusive  of  all  findings 
and  trimmings)  contained  in  all  of  those 
articles  of  that  producer  or  that  entity 
controlling  production  that  conform  to 
the  production  standards  set  forth  in 
§  10.243(a)(4)  and  that  were  entered 
during  that  year;  and 

(iii)  In  conjunction  with  the  filing  of 
the  claim  for  preferential  treatment 
under  §  10.245,  the  importer  records  on 
the  entry  summary  or  warehouse 
withdrawal  for  consimtiption  (Customs 
Form  7501,  colunm  34),  or  its  electronic 
equivalent,  the  distinct  and  unique 
identifier  assigned  by  Customs  to  the 
applicable  documentation  prescribed 
under  paragraph  (c)  of  this  section. 

(2)  Rules  of  application — (i)  General. 
For  purposes  of  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  of  this  section  and  for  purposes 
of  preparing  and  filing  the 
dociunentation  prescribed  in  paragraph 
(c)  of  this  section,  the  following  rules 
will  apply: 

(A)  The  articles  in  question  must  have 
been  produced  in  the  manner  specified 
in  §  10.243(a)(4)  and  the  articles  in 
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question  must  be  entered  within  the 
same  year; 

(B)  Articles  that  are  exported  to 
countries  other  than  the  United  States 
and  are  never  entered  are  not  to  be 
considered  in  determining  compliance 
with  the  75.  or  85  percent  standard 
specified  in  paragraph  (b)(l)(i)  o"r 
paragraph  {b)(l)(ii)  of  this  section; 

(C)  Articles  that  are  entered  under  an 
HTSUS  subheading  other  than  the 
HTSUS  subheading  which  pertains  to 
articles  described  in  §  10.243(a)(4)  are 
not  to  be  considered  in  determining 
compliance  with  the  75  percent 
standard  specified  in  paragraph  (b)(l)(i) 
of  this  section; 

(D)  For  purposes  of  determining 
compliance  with  the  85  percent 
standard  specified  in  paragraph  (b)(l)(ii) 
of  this  section,  all  articles  that  conform 
to  the  production  standards  set  forth  in 
§  10.243(a)(4)  must  be  considered, 
regardless  of  the  HTSUS  subheading 
under  which  they  were  entered; 

(E)  Fabric  components  and  fabrics 
that  constitute  findings  or  trinmiings  are 
not  to  be  considered  in  determining 
compliance  with  the  75  or  85  percent 
standard  specified  in  paragraph  (b)(l)(i) 
or  paragraph  (b)(l)(ii)  of  this  section; 

(F)  Beginning  October  1,  2003,  in 
order  for  articles  to  be  eligible  for 
preferential  treatment  in  a  given  year,  a 
producer  of.  or  entity  controlling 
production  of,  those  articles  must  have 
met  the  75  percent  standard  specified  in 
paragraph  (h)(l)(i)  of  this  section  during 
the  immediately  preceding  year.  If 
articles  of  a  producer  or  entity 
controlling  production  fail  to  meet  the 
75  percent  standard  specified  in 
paragraph  (b)(l)(i)  of  this  section  during 
a  year,  articles  of  that  producer  or  entity 
controlling  production: 

-  (2)  Will  not  be  eligible  for  preferential 
treatment  during  the  following  year; 

[2]  Will  remain  ineligible  for 
preferential  treatment  until  the  year  that 
follows  a  year  in  which  articles  of  that 
producer  or  entity  controlling 
production  met  the  85  percent  standard 
specified  in  paragraph  (b)(l){ii)  of  this 
section;  and 

[3]  After  the  85  percent  standard 
specified  in  paragraph  (b)(l)(ii)  of  this 
section  has  been  met,  will  again  be 
subject  to  the  75  percent  standard 
specified  in  paragraph  (b)(l)(i)  of  this 
section  during  the  following  year  for 
purposes  of  determining  eligibility  for 
preferential  treatment  in  the  next  year. 

(G)  A  new  producer  or  new  entity 
controlling  production,  that  is,  a 
producer  or  entity  controlling 
production  who  did  not  produce  or 
control  production  of  articles  that  were 
entered  as  articles  described  in 

§  10.243(a)(4)  during  the  immediately 


preced  ng  year,  must  first  establish 
compl:  Emce  with  the  85  percent 
standa  d  specified  in  paragraph  (b)(l)(ii) 
of  this  section  as  a  prerequisite  to 
prepan  ition  of  the  declaration  of 
complj  ince  referred  to  in  paragraph  (c) 
of  this  feection; 

(H)  A  declaration  of  compliance 
prepared  by  a  producer  or  by  an  entity 
control  ling  production  must  cover  all 
produc  tion  of  that  producer  or  all 
produc  tion  that  the  entity  controls  for 
the  yea  r  in  question; 

(I)  A  producer  would  not  prepare  a 
declars  tion  of  compliance  if  all  of  its 
produc  tion  is  covered  by  a  declaration 
of  com  )Iiance  prepared  by  an  entity 
controling  production; 

(J)  In  the  case  of  a  producer,  the  75  or 
85  perc  ent  standard  specified  in 
paragrs  ph  (b)(l)(i)  or  paragraph  (b)(l){ii) 
of  this  iection  and  the  declaration  of 
compli  mce  procedure  under  paragraph 
(c)  of  tl  is  section  apply  to  all  articles  of 
that  pn  iducer  for  the  year  in  question, 
even  if  some  but  not  all  of  that 
produc  ion  is  also  covered  by  a 
declara  tion  of  compliance  prepared  by 
an  enti  y  controlling  production; 

(K)  T  le  U.S.  importer  does  not  have 
to  be  tl  e  producer  or  the  entity 
control  ing  production  who  prepared 
the  dec  aration  of  compliance;  and 

(L)  T  le  exclusion  references  regarding 
finding  s  and  trimmings  in  paragraph 
(b)(l)(i  and  paragraph  (b)(l)(ii)  of  this 
section  apply  to  all  findings  and 
trimmi  igs,  whether  or  not  they  are  of 
foreign  origin. 

(ii)  E  iamples.  The  following 
examples  will  illustrate  application  of 
the  priociples  set  forth  in  paragraph 
(b){2)(ii  of  this  section. 

Exam  lie  1.  An  ATPDEA  beneficiary 
country  producer  of  articles  that  meet  the 
product  on  standards  specified  in 
§  10.243  a){4)  in  the  first  year  sends  50 
percent  )f  that  production  to  ATPDEA  region 
markets  and  the  other  50  percent  to  the  U.S. 
market;  he  cost  of  the  fabrics  formed  in  the 
United  !  tales  equals  100  percent  of  the  value 
of  all  of  the  fabric  in  the  articles  sent  to  the 
ATPDE>  L  region  and  60  percent  of  the  value 
of  all  of  he  fabric  in  the  articles  sent  to  the 
United  J  tates.  Although  the  cost  of  fabrics 
formed  :  n  the  United  States  is  more  than  75 
percent  )f  the  value  of  all  of  the  fabric  used 
in  all  of  the  articles  produced,  this  producer 
could  n<  t  prepare  a  valid  declaration  of 
complia  ice  because  the  articles  sent  to  the 
United  ^tates  did  not  meet  the  minimum  75 
percent  itandard. 

Exam  }le  2.  A  producer  sends  to  the 
United  1  tates  in  the  first  year  three 
shipmei  ts  of  articles  that  meet  the 
descript  on  in  §  10.243(a)(4);  one  of  those 
shipmei  ts  is  entered  under  the  HTSUS 
subhea<mng  that  covers  articles  described  in 
§  10.243|a)(4).  the  second  shipment  is 
entered  Lnder  the  HTSUS  subheading  that 
covers  a  tides  described  in  §  10.243(a)(7), 


and  the  third  shipment  is  entered  under 
subheading  9802.00.80,  HTSUS.  In  j 

determining  whether  the  minimum  75 
percent  standard  has  been  met  in  the  first 
year  for  purposes  of  entry  of  articles  under 
the  HTSUS  subheading  that  covers  articles 
described  in  §  10.243(a)(4)  during  the 
following  (that  is,  second)  year,  consideration 
must  be  restricted  to  the  articles  in  the  first 
shipment  and  therefore  must  not  include  the 
articles  in  the  second  and  third  shipments. 

Example  3.  A  producer  in  the  second  year 
begins  production  of  articles  that  conform  to 
the  production  standards  specified  in 
§  10.243(a)(4);  some  of  those  articles  are 
entered  in  that  year  under  HTSUS 
subheading  6212.10  and  others  under  HTSUS 
subheading  9802.00.80  but  none  are  entered 
in  that  year  under  the  HTSUS  subheading 
which  pertains  to  articles  described  in 
§  10.243(a)(4)  because  the  75  percent 
standard  had  not  been  met  in  the  preceding 
(that  is,  first)  year.  In  this  case  the  85  percent 
standard  applies,  and  all  of  the  articles  that 
were  entered  under  the  various  HTSUS 
provisions  in  the  second  year  must  be  taken 
into  account  in  determining  whether  that  85 
percent  standard  has  been  met.  If  the  85 
percent  was  met  in  the  aggregate  for  all  of  the 
articles  entered  in  the  second  year,  in  the 
next  (that  is,  third)  year  articles  of  that 
producer  may  receive  preferential  treatment 
under  the  HTSUS  subheading  which  pertains 
to  articles  described  in  §  10.243(a)(4). 

Example  4.  An  entity  controlling 
production  of  articles  that  meet  the 
description  in  §  10.243(a)(4)  buys  for  the 
U.S.,  Canadian  and  Mexican  markets;  the 
articles  in  each  case  are  first  sent  to  the 
United  States  where  they  are  entered  for 
consumption  and  then  placed  in  a 
commercial  warehouse  from  which  they  are 
shipped  to  various  stores  in  the  United 
States,  Canada  and  Mexico.  Notwithstanding 
the  fact  that  some  of  the  articles  ultimately 
ended  up  in  Canada  or  Mexico,  a  declaration 
of  compliance  prepared  by  the  entity 
controlling  production  must  cover  all  of  the 
articles  rather  than  only  those  that  remained 
in  the  United  States  because  all  of  those 
articles  had  been  entered  for  consumption. 

Example  5.  Fabric  is  cut  and  sewn  in  the 
United  States  with  other  U.S.  materials  to 
form  cups  which  are  joined  together  to  form 
brassiere  front  subassemblies  in  the  United 
States,  and  those  front  subassemblies  are 
then  placed  in  a  warehouse  in  the  United 
States  where  they  are  held  until  the  following 
year;  during  that  following  year  all  of  the 
front  subassemblies  are  shipped  to  an 
ATPDEA  beneficiary  coimfiy  where  they  are 
assembled  with  elastic  strips  and  labels 
produced  in  an  Asian  country  and  other 
fabrics,  components  or  materials  produced  in 
the  ATPDEA  beneficiary  country  to  form' 
articles  that  meet  the  production  standards 
specified  in  §  10.243(a)(4)  and  that  are  then 
shipped  to  the  United  States  and  entered 
during  that  same  year.  In  determining 
whether  the  entered  articles  meet  the 
minimum  75  or  85  percent  standard,  the 
fabric  in  the  elastic  strips  and  labels  is  to  be 
disregarded  entirely  because  the  strips  and 
labels  constitute  findings  or  trimmings  for 
purposes  of  this  section,  and  all  of  the  fabric 
in  the  front  subassemblies  is  countable 
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because  it  was  all  formed  in  the  United  States 
and  used  in  the  production  of  articles  that 
were  entered  in  the  same  year. 

Example  6.  An  ATPDEA  beneficiary 
country  producer's  entire  production  of 
articles  that  meet  the  description  in 
§  10.243(a)(4)  is  sent  to  a  U.S.  importer  in 
two  separate  shipments,  one  in  February  and 
the  other  in  June  of  the  same  calendar  year; 
the  articles  shipped  in  February  do  not  meet 
the  minimum  75  percent  standard,  the 
articles  shipped  in  June  exceed  the  85 
percent  standard,  and  the  articles  in  the  two 
shipments,  taken  together,  do  meet  the  75 
percent  standard;  the  articles  covered  by  the 
February  shipment  are  entered  for 
consumption  on  March  1  of  that  calendar 
year,  and  the  articles  covered  by  the  June 
shipment  are  placed  in  a  Customs  bonded 
warehouse  upon  arrival  and  are  subsequently 
withdrawn  from  warehouse  for  consumption 
on  November  1  of  that  calendar  year.  The 
ATPDEA  beneficiary  coimtry  producer  may 
not  prepare  a  valid  declaration  of  compliance 
covering  the  articles  in  the  first  shipment 
because  those  articles  did  not  meet  the 
minimum  75  percent  standard  and  because 
those  articles  cannot  be  Included  vdth  the 
articles  of  the  second  shipment  on  the  same 
declaration  of  compliance  since  they  were 
entered  in  a  different  year.  However,  the 
ATPDEA  beneficiary  country  producer  may 
prepare  a  valid  declaration  of  compliance 
covering  the  articles  in  the  second  shipment 
because  those  articles  did  meet  the  requisite 
85  percent  standard  which  would  apply  for 
purposes  of  entry  of  articles  in  the  following 
year. 

Example  7.  A  producer  in  the  second  year 
begins  production  of  articles  exclusively  for 
the  U.S.  market  that  meet  the  production 
standards  specified  in  §  10.243(a)(4).  but  the 
entered  articles  do  not  meet  the  requisite  85 
percent  standard  until  the  third  year.  The 
producer's  articles  may  not  receive 
preferential  treatment  during  the  second  year 
because  there  was  no  production  (and  thus 
there  were  no  entered  articles)  in  the 
immediately  preceding  (that  is,  first)  year  on 
which  to  assess  compliance  with  the  75 
percent  standard.  The  producer's  articles  also 
may  not  receive  preferential  treatment  during 
the  third  year  because  the  85  percent 
standard  was  not  met  in  the  immediately 
preceding  (that  is,  second)  year.  However,  the 
producer's  articles  are  eligible  for  preferential 
treatment  during  the  fourth  year  based  on 
compliance  with  the  85  percent  standard  in 
the  immediately  preceding  (that  is,  third) 
year. 

Example  8.  An  entity  controlling 
production  (Entity  A)  uses  five  ATPDEA 
beneficiary  country  producers  (Producers  1- 


5),  all  of  which  produce  only  articles  that 
meet  the  description  in  §  10.243(a)(4); 
Producers  1-4  send  all  of  their  production  to 
the  United  States  and  Producer  5  sends  10 
percent  of  its  production  to  the  United  States 
and  the  rest  to  Europe;  Producers  1-3  and 
Producer  5  produce  only  pursuant  to 
contracts  with  Entity  A.  but  Producer  4  also 
operates  independently  of  Entity  A  by 
producing  for  several  U.S.  importers,  one  of 
which  is  an  entity  controlling  production 
(Entity  B)  that  also  controls  all  of  the 
production  of  articles  of  one  other  producer 
(Producer  6)  which  sends  all  of  its 
production  to  the  United  States.  A 
declaration  of  compliance  prepared  by  Entity 
A  must  cover  all  of  the  articles  of  Producers 
1-3  and  the  10  percent  of  articles  of  Producer 
5  that  are  sent  to  the  United  Slates  and  that 
portion  of  the  articles  of  Producer  4  that  are 
produced  pursuant  to  the  contract  with 
Entity  A,  because  Entity  A  controls  the 
production  of  those  articles.  There  is  no  need 
for  Producers  1-3  and  Producer  5  to  prepare 
a  declaration  of  compliance  because  they 
have  no  production  that  is  not  covered  by  a 
declaration  of  compliance  prepared  by  an 
entity  controlling  production.  A  declaration 
of  compliance  prepared  by  Producer  4  would 
cover  all  of  its  production,  that  is,  articles 
produced  for  Entity  A,  articles  produced  for 
Entity  B,  and  articles  produced 
independently  for  other  U.S.  importers;  a 
declaration  of  compliance  prepared  by  Entity 
B  must  cover  that  portion  of  the  production 
of  Producer  4  that  it  controls  as  well  as  all 
of  the  production  of  Producer  6  because 
Entity  B  also  controls  all  of  the  production 
of  Producer  6.  Producer  6  would  not  prepare 
a  declaration  of  compliance  because  all  of  its 
production  is  covered  by  the  declaration  of 
compliance  prepared  by  Entity  B. 

(c)  Documentation — (1)  Initial 
declaration  of  compliance.  In  order  for 
an  importer  to  comply  with  the 
requirement  set  forth  in  paragraph 
(b)(l){iii)  of  this  section,  the  producer  or 
the  entity  controlling  production  must 
have  filed  with  Customs,  in  accordance 
with  paragraph  (c)(4)  of  this  section,  a 
declaration  of  compliance  with  the 
applicable  75  or  85  percent  requirement 
prescribed  in  paragraph  {b){l)(i}  or 
(b)(l)(ii)  of  this  section.  After  filing  of 
the  declaration  of  compliance  has  been 
completed,  Customs  will  advise  the 
producer  or  the  entity  controlling 
production  of  the  distinct  and  unique 
identifier  assigned  to  that  declaration. 
The  producer  or  the  entity  controlling 
production  will  then  be  responsible  for 


advising  each  appropriate  U.S.  importer 
of  that  distinct  and  unique  identifier  for 
purposes  of  recording  that  identifier  on 
the  entry  summary  or  warehouse 
withdrawal.  In  order  to  provide 
sufficient  time  for  advising  the  U.S. 
importer  of  that  distinct  and  unique 
identifier  prior  to  the  arrival  of  the 
articles  in  the  United  States,  the 
producer  or  the  entity  controlling 
production  should  file  the  declaration  of 
compliance  with  Customs  at  leeist  10 
calendar  days  prior  to  the  date  of  the 
first  shipment  of  the  articles  to  the 
United  States. 

[2]  Amended  declaration  of 
compliance.  If  the  information  on  the 
declaration  of  compliance  referred  to  in 
paragraph  (c)(1)  of  this  section  is  based 
on  an  estimate  because  final  year-end. 
information  was  not  available  at  that 
time  and  the  final  data  differs  fi-om  the 
estimate,  or  if  the  producer  or  the  entity 
controlling  production  has  reason  to 
believe  for  any  other  reason  that  the 
declaration  of  compliance  that  was  filed 
contained  erroneous  information, 
within  30  calendar  days  after  the  final 
year-end  information  becomes  available 
or  within  30  calendar  days  after  the  date 
of  discovery  of  the  error: 

(i)  The  producer  or  the  entity 
controlling  production  must  file  with 
the  Customs  office  identified  in 
paragraph  (c)(4)  of  this  section  an 
amended  declaration  of  compliance 
containing  that  final  year-end 
information  or  other  corrected 
information;  or 

(ii)  If  that  final  year-end  information 
or  other  corrected  information 
demonstrates  noncompliance  with  the 
applicable  75  or  85  percent  requirement, 
the  producer  or  the  entity  controlling 
production  must  in  writing  advise  both 
the  Customs  office  identified  in 
paragraph  (c)(4)  of  this  section  and  each 
appropriate  U.S.  importer  of  that  fact. 

(3)  Form  and  preparation  of 
declaration  of  compliance — (i)  Form. 
The  declaration  of  compliance  referred 
to  in  paragraph  (c)(1)  of  this  section  may 
be  printed  and  reproduced  locally  and 
must  be  in  the  following  format: 

BILUNG  CODE  1505-01-0 


Andean  Trade 
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1 .  Year  beginning  date:  October  1 , 


=*romotion  and  Drug  Eradication  Act 
Declaration  of  Compliance  for  Brassieres 
(19  Ci^R  10.243(a)(4)  and  10.248) 


Year  ending  date:  September 


PO. 


2.  Identity  of  preparer  (producer  <}r  entity  controlling  production) 

Full  name  and  address:  Telephone  number 

Facsimile  number: 


3.  If  the  preparer  is  an  entity  cont 
-  each  producer: 

Full  name  and  address: 


Official  U.S.  Customs  Use  Only 

Assigned  number: 

Assignment  date: 


Importer  identification  number: 


oiling  production,  provide  the  following  for 


Telephone  number: 
Facsimile  number: 


4.  Aggregate  cost  of  fabrics  formed  in  the  United  States  that  were  used  in  the 
production  of  brassieres  that  w  sre  entered  during  the  year: 


5.  Aggregate  declared  customs  v^lue  of  the  fabric  contained  in  brassieres  that  were 
entered  during  the  year: 


COJt 


6.  I  declare  that  the  aggregate 

percent  (or  85  percent,  if  applicjable 
declared  customs  value  of  the 


7.  Authorized  signature: 


of  fabric  formed  in  the  United  States  was  at  least  75 
under  19  CFR  10248(b)(1)(ii»  of  the  aggregate 
abric  contained  in  brassieres  entered  during  the  year. 


Date: 


BILUNG  CODE  1S05-01-C 

(ii)  Preparation.  The  following  rules 
will  apply  for  purposes  of  completing 
the  declaration  of  compliance  set  forth 
in  paragraph  (c)(3)(i)  of  this  section: 

(A)  In  block  1,  fill  in  the  year 
commencing  October  1  and  ending 
September  30  of  the  calendar  year 
during  which  the  applicable  75  or  85 
percent  standard  specified  in  paragraph 
(b){l)(i)  or  paragraph  (b)(l)(ii)  of  this 
section  was  met; 

(B)  Block  2  should  state  the  legal 
name  and  address  (including  country)  of 
the  preparer  and  should  also  include  the 
preparer's  importer  identification 
number  (see  §  24.5  of  this  chapter),  if 
the  preparer  has  one; 

(C)  Block  3  should  state  the  legal 
name  and  address  (including  country)  of 
the  ATPDEA  beneficiary  country 


8.  Name  and  title  (print  or  type): 


produo  !r  if  that  producer  is  not  already 
identifi  id  in  block  2.  If  there  is  more 
than  or  e  producer,  attach  a  list  stating 
the  legj  1  name  and  address  (including 
countr) )  of  all  additional  producers; 

(D)  B  ocks  4  and  5  apply  only  to 
articles  that  were  entered  during  the 
year  id(  ntified  in  block  1 ;  and 

(E)  In  block  7,  the  signature  must  be 
that  of  ( in  authorized  officer,  employee, 
agent  o:  other  person  having  knowledge 
of  the  ri  (levant  facts  and  the  date  must 
be  the  c  ate  on  which  the  declaration  of 
complii  nee  was  completed  and  signed. 

(4)  Fi  ing  of  declaration  of 
complii  mce.  The  declaration  of 
compli  ince  referred  to  in  paragraph 
(c)(1)  o  this  section: 

(i)  Ml  ist  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  cou  itry  in  which  the  articles 


covered  by  the  declaration  were 
produced.  If  the  declaration  is 
completed  in  a  language  other  than 
English,  the  producer  or  the  entity 
controlling  production  must  provide  to 
Customs  upon  request  a  written  English 
translation  of  the  declaration;  and 

(ii)  Must  be  filed  with  the  New  York 
Strategic  Trade  Center,  U.S.  Customs 
Service.  1  Penn  Plaza,  New  York,  New 
York  10119. 

(d)  Verification  of  declaration  of 
compliance — (1)  Verification  procedure. 
A  declaration  of  compliance  filed  under 
this  section  will  be  subject  to  whatever 
verification  Customs  deems  necessary. 
In  the  event  that  Customs  for  any  reason 
is  prevented  fi-om  verifying  the 
statements  made  on  a  declaration  of 
compliance,  Customs  may  deny  any 
claim  for  preferential  treatment  made 
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under  §  10.245  that  is  based  on  that 
declaration.  A  verification  of  a 
declaration  of  compliance  may  involve, 
but  need  not  be  limited  to,  a  review  of: 

(i)  All  records  required  to  be  made, 
kept,  and  made  available  to  Customs  by 
the  importer,  the  producer,  the  entity 
controlling  production,  or  any  other 
person  under  part  163  of  this  chapter; 

(ii)  Documentation  and  other 
information  regarding  all  articles  that 
meet  the  production  standards  specified 
in  §  10.243(a)(4)  that  were  exported  to 
the  United  States  and  that  were  entered 
during  the  year  in  question,  whether  or 
not  a  claim  for  preferential  treatment 
was  made  under  §  10.245.  Those  records 
and  other  information  include,  but  are 
not  limited  to,  work  orders  and  other 
production  records,  purchase  orders, 
invoices,  bills  of  lading  and  other 
shipping  documents; 

(iii)  Evidence  to  dociunent  the  cost  of 
fabrics  formed  in  the  United  States  that 
were  used  in  the  production  of  the 
articles  in  question,  such  as  piuchase 
orders,  invoices,  bills  of  lading  and 
other  shipping  documents,  and  customs 
import  and  clearance  documents,  work 
orders  and  other  production  records, 
and  inventory  control  records; 

(iv)  Evidence  to  document  the  cost  or 
value  of  all  fabric  other  than  fabrics 
formed  in  the  United  States  that  were 
used  in  the  production  of  the  articles  in 
question,  such  as  purchase  orders, 
invoices,  bills  of  lading  and  other 
shipping  documents,  and  customs 
import  and  clearance  documents,  work 
orders  and  other  production  records, 
and  inventory  control  records;  and 

(v)  Accounting  books  and  documents 
to  verify  the  records  and  information 
referred  to  in  paragraphs  (d)(l)(ii) 
through  (d)(l)(iv)  of  this  section.  The 
verification  of  purchase  orders,  invoices 
and  bills  of  lading  will  be  accomplished 
through  the  review  of  a  distinct  audit 
trail.  The  audit  trail  documents  must 
consist  of  a  cash  disbursement  or 
purchase  journal  or  equivalent  records 
to  establish  the  purchase  of  the  fabric. 
The  headings  in  each  of  these  journals 
or  other  records  must  contain  the  date, 
vendor  name,  and  amount  paid  for  the 
fabric.  The  verification  of  production 
records  and  work  orders  will  be 
accomplished  through  analysis  of  the 
inventory  records  of  the  producer  or 
entity  controlling  production.  The 
inventory  records  must  reflect  the 
production  of  the  finished  article  which 
must  be  referenced  to  the  original 
purchase  order  or  lot  number  covering 
the  fabric  used  in  production.  In  the 
inventory  production  records,  the 
inventory  should  show  the  opening 
balance  of  the  inventory  plus  the 
piu-chases  made  during  the  accounting 


period  and  the  inventory  closing 
balance. 

(2)  Notice  of  determination.  If,  based 
on  a  verification  of  a  declaration  of 
compliance  filed  under  this  section. 
Customs  determines  that  the  applicable 
75  or  85  percent  standard  specified  in 
paragraph  (b)(l)(i)  or  paragraph  (b)(l)(ii) 
of  this  section  was  not  met.  Customs 
will  pubhsh  a  notice  of  that 
determination  in  the  Federal  Register. 

■  6a.  On  page  81,  a  new  center  heading, 
followed  by  new  §§  10.251  through 
10.257,  is  added  to  the  table  of  contents 
for  part  10  to  read  as  follows: 

Extrasion  of  ATPA  Benefits  to  Tuna  and 
Certain  Other  Non-Textile  Articles 

Sec. 

10.251  Applicability. 

10.252  Definitions. 

10.253  Articles  eligible  for  preferential 
treatment. 

10.254  CerUficate  of  Origin. 

10.255  Filing  of  claim  for  preferential 
treatment. 

10.256  Maintenance  of  records  and 
submission  of  Certificate  by  importer. 

10.257  Verification  and  justification  of 
claim  for  preferential  treatment. 

■  6b.  On  page  207,  a  new  center  heading, 
followed  by  new  §§  10.251  through 
10.257,  is  added  to  read  as  follows: 

Extension  of  ATPA  Benefits  to  Tuna 
and  Certain  Other  Non-Textile  Articles 

§10.251    Appiicabillty. 

Title  XXXI  of  Public  Law  107-210 
(116  Stat.  933),  entiUed  the  Andean 
Trade  Promotion  and  Drug  Eradication 
Act  (ATPDEA),  amended  sections  202, 
203,  204,  and  208  of  the  Andean  Trade 
Preference  Act  (the  ATPA,  19  U.S.C. 
3201-3206)  to  authorize  the  President  to 
extend  additional  trade  benefits  to 
ATPA  beneficiary  countries  that  have 
been  designated  as  ATPDEA  beneficiary 
countries.  Sections  204(b)(1)  and  (b)(4)" 
of  the  ATPA  (19  U.S.C.  3203(b)(1)  and 
(b)(4))  provide  for  the  preferential 
treatment  of  certain  non-textile  articles 
that  were  not  entitled  to  duty-free 
treatment  under  the  ATPA  prior  to 
enactment  of  the  ATPDEA.  The 
provisions  of  §§  10.251-10.257  of  this 
part  set  forth  the  legal  requirements  and 
procedures  that  apply  for  purposes  of 
obtaining  preferential  treatment 
pursuant  to  ATPA  sections  204(b)(1) 
and  (b)(4). 

§10.252    Definitions. 

When  used  in  §§  10.251  through 
10.257,  the  followingterms  have  the 
meanings  indicated: 

ATPA.  "ATPA"  means  the  Andean 
Trade  Preference  Act,  19  U.S.C.  3201- 
3206. 


ATPDEA  beneficiary  country. 
"ATPDEA  beneficiary  country"  means  a 
"beneficiary  country"  as  defined  in 
§  10.202(a)  for  purposes  of  the  ATPA 
which  the  President  also  has  designated 
as  a  beneficiary  country  for  piuposes  of 
preferential  treatment  of  products  imder 
19  U.S.C.  3203(b)(1)  and  (b)(4)  and 
which  has  been  the  subject  of  a  finding 
by  the  President  or  his  designee, 
published  in  the  Federal  Register,  that 
the  beneficiary  country  has  satisfied  the 
requirements  of  19  U.S.C. 
3203(b)(5)(A)(ii). 

ATPDEA  beneficiary  country  vessel. 
"ATPDEA  beneficiary  country  vessel" 
means  a  vessel: 

(a)  Which  is  registered  or  recorded  in 
an  ATPDEA  beneficiary  country; 

(b)  Which  sails  under  the  flag  of  an 
ATPDEA  beneficiary  country; 

(c)  Which  is  at  least  75  percent  owned 
by  nationals  of  an  ATPDEA  beneficiary 
countoy  or  by  a  company  having  its 
principal  place  of  business  in  an 
ATPDEA  beneficiary  country,  of  which 
the  manager  or  managers,  chairman  of 
the  board  of  directors  or  of  the 
supervisory  board,  and  the  majority  of 
the  members  of  those  boards  are 
nationals  of  an  ATPDEA  beneficiary 
country  and  of  which,  in  tiie  case  of  a 
company,  at  least  50  percent  of  the 
capital  is  owned  by  an  ATPDEA 
beneficiary  country  or  by  public  bodies 
or  nationals  of  an  ATPDEA  beneficiary 
country; 

(d)  Of  which  the  master  and  officers 
are  nationals  of  an  ATPDEA  beneficiary 
country;  and 

(e)  Of  which  at  least  75  percent  of  the 
crew  are  nationals  of  an  ATPDEA 
beneficiary  country. 

HTSUS.  "HTSUS"  means  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Preferential  treatment.  "Preferential 
treatment"  means  entry,  or  withdrawal 
fi-om  warehouse  for  consumption,  in  the 
customs  territory  of  the  United  States 
free  of  duty  and  free  of  any  quantitative 
restrictions  in  the  case  of  tuna  described 
in  §  10.253(a)(1)  and  free  of  duty  in  the 
case  of  any  article  described  in 
§  10.253(a)(2). 

United  States  vessel.  "United  States 
vessel"  means  a  vessel  having  a 
certificate  of  documentation  with  a 
fishery  endorsement  imder  chapter  121 
of  title  46  of  the  United  States  Code. 

§  1 0.253    Articles  eligible  for  preferwitial 
treatment. 

(a)  General.  Preferential  treatment 
applies  to  any  of  the  following  articles, 
provided  that  the  article  in  question  is 
imported  directly  into  the  customs 
territory  of  the  United  States  from  an 
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ATPDEA  beneficiary  country  within  the 
meaning  of  paragraph  (b)  of  this  section: 

(1)  Tuna  tnat  is  harvested  by  United 
States  vessels  or  ATPDEA  beneficiary 
country  vessels,  that  is  prepared  or 
preserved  in  any  manner,  in  an 
ATPDEA  beneficiary  coimtry,  in  foil  or 
other  flexible  airtight  containers 
weighing  with  their  contents  not  more 
than  6.8  kilograms  each;  and 

(2)  Any  of  the  following  articles  that 
the  President  has  determined  are  not 
import-sensitive  in  the  context  of 
imports  from  ATPDEA  beneficiary 
countries,  provided  that  the  article  in 
question  meets  the  country  of  origin  and 
value  content  requirements  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section: 

(i)  Footwear  not  designated  on 
December  4, 1991,  as  eligible  articles  for 
the  purpose  of  the  Generalized  System 
of  Preferences  (GSP)  under  Title  V, 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2461  through  2467); 

(ii)  Petroleum,  or  any  product  derived 
from  petroletun,  provided  for  in 
headings  2709  and  2710  of  the  HTSUS;   - 

(iii)  Watches  and  watch  parts 
(including  cases,  bracelets,  and  straps), 
of  whatever  type  including,  but  not 
limited  to,. mechanical,  quartz  digital  or 
quartz  analog,  if  those  watches  or  watch 
parts  contain  any  material  which  is  the 
product  of  any  coimtry  with  respect  to 
which  HTSUS  column  2  rates  of  duty 
apply;  and 

(iv)  Handbags,  luggage,  flat  goods, 
work  gloves,  and  leather  wearing 
apparel  that  were  not  designated  on 
August  5, 1983,-as  eligible  articles  for 
purposes  of  the  GSP. 

(b)  Imported  directly  defined.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  words  "imported  directly"  mean: 

(1)  Direct  shipment  from  any 
ATPDEA  beneficiary  country  to  the 
United  States  without  passing  through 
the  territory  of  any  country  that  is  not 
an  ATPDEA  beneficiary  country; 

(2)  If  the  shipment  is  from  any 
ATPDEA  beneficiary  country  to  the 
United  States  through  the  territory  of 
any  coimtry  that  is  not  an  ATPDEA 
beneficiary  country,  the  articles  in  the 
shipment  do  not  enter  into  the 
commerce  of  any  country  that  is  not  an 
ATPDEA  beneficiary  country  while  en 
route  to  the  United  States  and  the 
invoices,  bills  of  lading,  and  other 
shipping  documents  show  the  United 
States  as  the  final  destination;  or 

(3)  If  the  shipment  is  from  any 
ATPDEA  beneficiary  country  to  the 

-  United  States  through  the  territory  of 
any  country  that  is  not  an  ATPDEA 
beneficiary  country,  and  the  invoices.^ 
and  other  documents  do  not  show  the 
United  States  as  the  final  destination, 
the  articles  in  the  shipment  upon  arrival 


in  the  Un  ted  States  are  imported 
directly  o  ily  if  they; 

(i)  Rem  lined  under  the  control  of  the 
customs  a  uthority  of  the  intermediate 
country; 

(ii)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpa  se  of  sale  other  than  at  retail, 
and  the  p  )rt  director  is  satisfied  that  the 
importati  >n  results  from  the  original 
commerc:  al  transaction  between  the 
importer  i  ind  the  producer  or  the 
producer'  3  sales  agent;  and 

(iii)  We  re  not  suDJected  to  operations 
other  thai  i  loading  or  unloading,  and 
other  acti  cities  necessary  to  preserve  the 
articles  ir  good  condition. 

(c)  Cou  itry  of  origin  criteria — (1) 
General.  1  ixcept  as  otherwise  provided 
in  paragrs  ph  (c)(2)  of  this  section,  an 
article  de  icribed  in  paragraph  (a)(2)  of 
this  secti(  m  may  be  eligible  for 
preferent  al  treatment  if  the  article  is 
either: 

(i)  Who  Ily  the  growth,  product,  or 
manufact  ire  of  an  ATPDEA  beneficiary 
country;  ( ir 

(ii)  A  n  }w  or  different  article  of 
commerce  which  has  been  grown, 
producedL  or  manufactured  in  an 
ATPDEA  beneficiary  country. 

(2)  Exo  iptions.  No  article  will  be 
eligible  f(  r  preferential  treatment  by 
virtue  of  laving  merely  undergone 
simple  (a  >  opposed  to  complex  or 
meaning!  il)  combining  or  packaging 
operation  s,  or  mere  dilution  with  water 
or  mere  d  ilution  with  another  substance 
that  does  not  materially  alter  the 
character  sties  of  the  article.  The 
principle ;  and  examples  set  forth  in 
§  10.195(ii)(2)  will  apply  equally  for 
purposes  of  this  paragraph. 

(a)  Val  le  content  requirement — (1) 
General.  \n  article  may  be  eligible  for 
preferent  al  treatment  only  if  the  sum  of 
the  cost  (  r  value  of  the  materials 
producec  in  an  ATPDEA  beneficiary 
country  c  r  countries,  plus  the  direct 
costs  of  p  rocessing  operations 
performed  in  an  ATPDEA  beneficiary 
country  c  r  countries,  is  not  less  than  35 
percent  o  f  the  appraised  value  of  the 
article  at  the  time  it  is  entered. 

(2)  Cot  imonwealth  of-Puerto  Rico, 
U.S.  Virg  n  Islands  and  CBI  beneficiary 
countriei .  For  the  specific  purpose  of 
determin  ing  the  percentage  referred  to 
in  paragi  iph  (d)(1)  of  this  section,  the 
term  "Al  PDEA  beneficiary  country" 
includes  the  Commonwealth  of  Puerto 
Rico,  the  U.S^  Virgin  Islands,  and  any 
CBI  bene  iciary  country  as  defined  in 
§  10.19l(  3)(1).  Any  cost  or  value  of 
materials  or  direct  costs  of  processing 
operatioi  is  atfributable  to  the  Virgin 
Islands  c  r  any  CBI  beneficiary  country 
must  be  :  ncluded  in  the  article  prior  to 
its  final  exportation  to  the  United  States 


from  an  ATPDEA  beneficiary  country  as 
defined  in  §  10.252. 

(3)  Materials  produced  in  the  United  ■ 
States.  For  purposes  of  determining  the 
percentage  referred  to  in  paragraph 
(d)(1)  of  this  section,  an  amount  not  to 
exceed  15  percent  of  the  appraised 
value  of  the  article  at  the  time  it  is 
entered  may  be  attributed  to  the  cost  or 
value  of  materials  produced  in  the 
customs  territory  of  the  United  States 
(other  than  the  Commonwealth  of 
Puerto  Rico).  The  principles  set  forth  in 
paragraph  (d)(4)(i)  of  this  section  will 
apply  in  determining  whether  a  material 
is  "produced  in  the  customs  territory  of 
the  United  States"  for  purposes  of  this 
paragraph. 

(4)  Cost  or  value  of  materials — (i) 
"Materials  produced  in  an  ATPDEA 
beneficiary  country  or  countries" 
defined.  For  purposes  of  paragraph    . 
(d)(1)  of  this  section,  the.  words 
"materials  produced  in  an  ATPDEA 
beneficiary  country  or  countries"  refer 
to  those  materials  incorporated  in  an 
article  which  are  either:  ." 

(A)  Wholly  the  growth,  product,  or 
manufacture  of  an  ATPDEA  beneficiary 
country  or  two  or  more  ATPDEA 
beneficiary  countries;  or 

(B)  Substantially  transformed  in  any 
ATPDEA  beneficiary  country  or  two  or 
more  ATPDEA  beneficiary  countries 
into  a  new  or  different  article  of 
commerce  which  is  then  used  in  any 
ATPDEA  beneficiary  country  as  defined 
in  §  10.252  in  the  production  or 
manufacture  of  a  new  or  different  article 
which  is  imported  directly  into  the 
United  States.  For  purposes  of  this 
paragraph  (d)(4)(i)(B),  no  material  will 
be  considered  to  be  substantially 
transformed  into  a  new  or  different 
article  of  commerce  by  virtue  of  having 
merely  undergone  simple  (as  opposed  to 
complex  or  meaningful)  combining  or 
packaging  operations,  or  mere  dilution 
with  water  or  mere  dilution  with 
another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
article.  The  examples  set  forth  in 

§  10.196(a),  and  the  principles  and 
examples  set  forth  in  §  10.195(a)(2),  will 
apply  for  purposes  of  the  corresponding 
context  under  paragraph  (d)(4)(i)  of  this 
section. 

(ii)  Failure4o  establish  origin.  U  the 
importer  fails  to  maintain  adequate 
records  to  establish  the  origin  of  a 
material,  that  material  may  not  be 
considered  to  have  been  grown, 
produced,  or  manufactured  in  an 
ATPDEA  beneficiary  country  or  in  the 
customs  territory  of  the  United  States 
for  purposes  of  determining  the 
percentage  referred  to  in  paragraph 
(d)(1)  of  this  section. 
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(iii)  Determination  of  cost  or  value  of 
materials.  (A)  The  cost  or  value  of 
materials  produced  in  an  ATPDEA 
beneficiary  country  or  countries  or  in 
the  customs  territory  of  the  United 
States  includes: 

(1)  The  manufacturer's  actual  cost  for 
the  materials; 

(2)  When  not  included  in  the 
manufacturer's  actual  cost  for  the 
materials,  the  freight,  insurance, 
packing,  and  all  other  costs  incurred  in 
transporting  the  materials  to  the 
manufacturer's  plant; 

(5)  The  actual  cost  of  waste  or 
spoilage,  less  the  value  of  recoverable 
scrap;  and 

(4)  Taxes  and/or  duties  imposed  on 
the  materials  by  any  ATPDEA 
beneficiary  country  or  by  the  United 
States,  provided  they  are  not  remitted 
upon  exportation. 

(B)  Where  a  material  is  provided  to 
the  manufacturer  without  charge,  or  at 
less  than  fair  market  value,  its  cost  or 
value  will  be  determined  by  computing 
the  sum  of: 

(1)  All  expenses  incurred  in  the 
growth,  production,  or  manufacture  of 
the  material,  including  general 
expenses; 

(2)  An  amoimt  for  profit;  and 

(5)  Freight,  insiuance,  packing,  and 
all  other  costs  incurred  in  transporting 
the  material  to  the  manufacturer's  plant. 

(5)  Direct  costs  of  processing 
operations — (i)  Items  included.  For 
purposes  of  paragraph  {d)(l)  of  this 
section,  the  words  "direct  costs  of 
processing  operations"  mean  those  costs 
either  directly  incxured  in,  or  which  can 
be  reasonably  allocated  to,  the  growth, 
production,  manufacture,  or  assembly  of 
the  specific  merchandise  under 
consideration.  Those  costs  include,  but 
are  not  limited  to  the  following,  to  the 
extent  that  they  are  includable  in  the 
appraised  value  of  the  imported 
merchandise: 

(A)  All  actual  labor  costs  involved  in 
the  growth,  production,  manufactiue,  or 
assembly  of  the  specific  merchandise, 
including  fringe  benefits,  on-the-job 
training,  and  the  cost  of  engineering, 
supervisory,  quality  control,  and  similar 
personnel; 

(B)  Dies,  molds,  tooling,  and 
depreciation  on  machinery  and 
equipment  which  ^e  allocable  to  the 
specific  merchandise; 

(C)  Research,  development,  design, 
engineering,  and  blueprint  costs  insofar 
as  they  are  allocable  to  the  specific 
merchandise;  and 

(D)  Costs  of  inspecting  and  testing  the 
specific  merchandise. 

(ii)  Items  not  included.  For  piuposes 
of  paragraph  (d)(1)  of  this  section,  the 
words  "direct  costs  of  processing 


operations"  do  not  include  items  which 
are  not  directly  attributable  to  the 
merchandise  under  consideration  or  are 
not  costs  of  manufacturing  the  product. 
These  include,  but  are  not  limited  to: 

(A)  Profit;  and 

(B)  General  expenses  of  doing 
business  which  either  are  not  allocable 
to  the  specific  merchandise  or  are  not 
related  to  the  growth,  production, 
manufactiu^,  or  assembly  of  the 
merchandise,  such  as  administrative 
salaries,  casualty  and  liability 
insurance,  advertising,  and  salesmen's 
salaries,  commissions,  or  expenses. 

(6)  Articles  wholly  the  growth, 
product,  or  manufacture  of  an  ATPDEA 
beneficiary  country.  Any  article  which 
is  wholly  the  grovvth,  product,  or 
manufacture  of  an  ATPDEA  beneficiary 
country  as  defined  in  §  10.252,  and  any 
article  produced  or  manufactured  in  an 
ATPDEA  beneficiary  country  &s  defined 
in  §  10.252  exclusively  fix)m  materials 
which  are  wholly  the  growth,  product, 
or  manufacture  of  an  ATPDEA 
beneficiary  country  or  countries,  will 
normally  be  presumed  to  meet  the 
requirement  set  forth  in  paragraph  (d)(1) 
of  this  section. 

§10.254    Certificate  Of  Origin. 

A  Certificate  of  Origin  as  specified  in 
§  10.256  must  be  employed  to  certify 
that  an  article  described  in  §  10.253(a) 
being  exported  from  an  ATPDEA 
beneficiary  country  to  the  United  States 
qualifies  for  the  preferential  treatment 
referred  to  in  §  10.251.  The  Certificate  of 
Origin  must  be  prepared  by  the  exporter 
in  the  ATPDEA  beneficiary  country. 
Where  the  ATPDEA  beneficiary  country 
exporter  is  not  the  producer  of  the 
article,  that  exporter  may  complete  and 
sign  a  Certificate  of  Origin  on  the  basis 
of: 

(a)  Its  reasonable  reliance  on  the 
producer's  written  representation  that 
the  article  qualifies  for  preferential 
treatment;  or 

(b)  A  completed  and  signed  Certificate 
of  Origin  for  the  article  voluntarily 
provided  to  the  exporter  by  the 
producer. 

§10.255    Filing  of  claim  for  preferential 
treatment. 

(a)  Declaration.  In  connection  with  a 
claim  for  preferential  treatment  for  an 
article  described  in  §  10.253(a),  the 
importer  must  make  a  written 
declaration  that  the  article  qualifies  for 
that  treatment.  The  written  declaration 
should  be  made  by  including  on  the 
entry  summary,  or  equivalent 
documentation,  the  symbol  "J+"  as  a 
prefix  to  the  subheading  of  the  HTSUS 
in  which  the  article  in  question  is 
classified.  Except  in  any  of  the 


circ\imstances  described  in 
§  10.256(d)(1),  the  declaraUon  required 
under  this  paragraph  must  be  based  on 
a  complete  and  properly  executed 
original  Certificate  of  Origin  that  covers 
the  article  being  imported  and  that  is  in 
the  possession  of  the  importer. 

(b)  Corrected  declaration.  If,  after 
making  the  declaration  required  under 
paragraph  (a)  of  this  section,  the 
importer  has  reason  to  believe  that  a 
Certificate  of  Origin  on  which  a 
declaration  was  based  contains 
information  that  is  not  correct,  the 
importer  must  within  30  calendar  days 
after  the  date  of  discovery  of  the  error 
make  a  corrected  declaration  and  pay 
any  duties  that  may  be  due.  A  corrected 
declaration  will  be  effected  by 
submission  of  a  letter  or  other  written 
statement  to  the  Customs  port  where  the 
declaration  was  originally  filed. 

§10.256    Itaintenance  of  records  and 
•ubmission  of  Certificate  by  importar. 

(a)  Maintenance  of  records.  Each 
importer  claiming  preferential  treatment 
for  an  article  imder  §  10.255  must 
maintain  in  the  United  States,  in 
accordance  with  the  provisions  of  part 
163  of  this  chapter,  all  records  relating 
to  the  importation  of  the  article.  Those 
records  must  include  the  original 
Certificate  of  Origin  referred  to  in 

§  10.255(a)  and  any  other  relevant 
documents  or  other  records  as  specified 
in  §  163.1(a)  of  this  chapter. 

(b)  Submission  of  Certificate.  An 
importer  who  claims  preferential 
treatment  on  an  article  under  §  10.255(a) 
must  provide,  at  the  request  of  the  port 
director,  a  copy  of  the  Certificate  of 
Origin  pertaining  to  the  article.  A 
Certificate  of  Origin  submitted  to 
Customs  under  this  paragraph: 

(1)  Must  be  on  Customs  Form  449, 
including  privately-printed  copies  of 
that  Form,  or,  as  an  alternative  to 
Customs  Form  449,  in  an  approved 
computerized  format  or  other  medium 
or  format  as  is  approved  by  the  Office 
of  Field  Operations,  U.S.  Customs 
Service,  Washington,  DC  20229.  An 
alternative  format  must  contain  the 
same  information  and  certification  set 
forth  on  Customs  Form  449; 

(2)  Must  be  signed  by  the  exporter  or 
by  the  exporter's  authorized  agent 
having  knowledge  of  the  relevant  facts; 

(3)  Must  be  completed  either  in  the 
English  language  or  in  the  language  of 
the  country  from  which  the  article  is 
exported.  If  the  Certificate  is  completed 
in  a  language  other  than  English,  the 
importer  must  provide  to  Customs  upon 
request  a  written  English  translation  of 
the  Certificate;  and 

(4)  May  be  applicable  to: 
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(i)  A  single  importation  of  an  article 
into  the  United  States,  including  a 
single  shipment  that  results  in  the  filing 
of  one  or  more  entries  and  a  series  of 
shipments  that  results  in  the  filing  of 
one  entry;  or 

(li)  Mmtiple  importations  of  identical 
articles  into  the  United  States  that  occur 
within  a  specified  blanket  period,  not  to 
exceed  12  months,  set  out  in  the 
Certificate  by  the  exporter.  For  purposes 
of  this  paragraph,  "identical  articles" 
means  articles  that  are  the  same  in  all 
material  respects,  including  physical 
characteristics,  quality,  andf reputation. 

(c)  Correction  and  nonacceptance  of 
Certificate.  If  the  port  director 
determines  that  a  Certificate  of  Origin  is 
illegible  or  defective  or  has  not  been 
completed  in  accordance  with 
paragraph  (b)  of  this  section,  the 
importer  will  be  given  a  period  of  not 
less  than  five  working  days  to  submit  a 
corrected  Certificate.  A  Certificate  will 
not  be  accepted  in  connection  with 
subsequent  importations  during  a 
period  referred  to  in  paragraph  (b)(4)(ii) 
of  this  section  if  the  port  director 
determined  that  a  previously  imported 
identical  article  covered  by  the 
Certificate  did  not  qualify  for 
preferential  treatment. 

(d)  Certificate  not  required — (1) 
General.  &ccept  as  otherwise  provided 
in  paragraph  (d)(2)  of  this  section,  an 
importer  is  not  required  to  have  a 
Certificate  of  Origin  in  his  possession 
for 

(i)  An  importation  of  an  article  for 
which  the  port  director  has  in  writing 
waived  the  requirement  for  a  Certificate 
of  Origin  because  the  port  director  is 
otherwise  satisfied  that  the  article 
qualifies  foe  preferential  treatment; 

(ii)  A  non-commercial  importation  of 
an  article;  or 

(iii)  A  commercial  importation  of  an 
article  whose  value  does  not  exceed 
US$2,500,  provided  that,  unless  waived 
by  the  port  director,  the  producer, 
exporter,  importer  or  authorized  agent 
includes  on,  or  attaches  to,  the  invoice 
or  other  document  accompanying  the 
shipment  the  following  signed 
statement: 

I  hereby  certify  that  the  article  covered  by 
this  shipment  qualifies  for  preferential  tariff 
treatment  under  the  ATPDEA. 

Check  One: 
(  }  Producer 
(  )  Exporter 
(  )  Importer 
(    )  Agent  ^     ' 

Name 


Tide 


Address 


Signature )  nd  Date 

(2)  Exci  ption.  If  the  port  director 
determines  that  an  importation 
described  in  paragraph  (d)(1)  of  this 
section  forms  part  of  a  series  of 
importations  that  may  reasonably  be 
considered  to  have  been  undertaken  or 
arranged  for  the  purpose  of  avoiding  a 
Certificatt  of  Origin  requirement  under 
§§  10.254  through  10.256.  the  port 
director  will  notify  the  importer  in 
writing  tliat  for  that  importation  the 
importer  must  have  in  his  possession  a 
valid  Cer^ficate  of  Origin  to  support  the 
claim  for  |)referential  treatment.  The 
importer  will  have  30  calendar  days 
fi'om  the  (  ate  of  the  written  notice  to 
obtain  a  \  alid  Certificate  of  Origin,  and 
a  failure  1 3  timely  obtain  the  Certificate 
of  Origin  rtdll  result  in  denial  of  the 
claim  for  ireferential  treatment.  For 
purposes  ]f  this  paragraph,  a  "series  of 
importatii  )ns"  means  two  or  more 
enbies  cc  vering  articles  arriving  on  the 
same  day  from  the  same  exporter  and 
consigne<  to  the  same  person. 

S10.2S7    Verification  and  iustmcation  of 
eiaim  for  inferential  treatment 

(a)  Verification  by  Customs.  A  claim 
for  preferential  treatment  made  under 
§  10.255,  including  any  statements  or 
other  information  contained  on  a 
Certificate  of  Origin  submitted  to 
Customs  mder  §  10.256,  will  be  subject 
to  whatei  er  verification  the  port 
director  c  eems  necessary.  In  the  event 
that  the  piort  director  for  any  reason  is 
prevented  from  verifying  the  claim,  the 
port  direator  may  deny  the  claim  for 
preferential  treatment.  A  verification  of 
a  claim  far  preferential  treatment  may 
involve,  but  need  not  be  limited  to,  a 
review  oa 

(1)  All  records  required  to  be  made, 
kept,  and' made  available  to  Customs  by 
the  importer  or  any  other  person  under 
part  163  ( if  this  chapter; 

(2)  Doc  imientation  and  other 
informati  on  regarding  the  country  of 
origin  of  ftn  article  and  its  constituent 
materials^  including,  but  not  limited  to, 
production  records,  information  relating 
to  the  place  of  production,  the  ntunber 
and  identification  of  the  types  of 
machinevy  used  in  production,  and  the 
niunber  of  workers  employed  in 

■  production;  and 

(3)  Eviaence  to  document  the  use  of 
U.S.  or  A  rPDEA  beneficiary  country 
materials  in  the  production  of  the  article 
in  questi{  tn,  such  as  purchase  orders. 


invoices,  bills  of  lading  and  other 
shipping  doctunents,  and  customs 
import  and  clearance  doctiments. 

(b)  Importer  requirements.  In  order  to 
make  a  claim  for  preferential  treatment 
imder  §  10.255,  the  importer: 

(1)  Must  have  records  that  explain 
how  the  importer  came  to  the 
conclusion  that  the  article  qualifies  for 
preferential  treatment.  Those  records 
must  include  documents  that  support  a 
claim  that  the  article  in  question 
qualifies  for  preferential  treatment 
because  it  meets  the  country  of  origin 
and  value  content  requirements  set  forth 
in  §  10.253(c)  and  (d).  A  properly 
completed  Certificate  of  Origin  in  the 
form  prescribed  in  §  10.254(b)  is  a 
record  that  would  serve  this  purpose; 

(2)  Must  establish  and  implement 
internal  controls  which  provide  for  the 
periodic  review  of  the  accuracy  of  the 
Certificate  of  Origin  or  other  records 
referred  to  in  paragraph  (b)(1)  of  this 
section; 

(3)  Must  have  shipping  papers  that 
show  how  the  article  moved  fi-om  the 
ATPDEA  beneficiary  country  to  the 
United  States.  If  the  imported  article 
was  shipped  through  a  country  other 
than  an  ATPDEA  beneficiary  country 
and  the  invoices  and  other  dociunents 
from  the  ATPDEA  beneficiary  country 
do  not  show  the  United  States  as  the 
final  destination,  the  importer  also  must 
have  docimientation  that  demonstrates 
that  the  conditions  set  forth  in 

§  10.253(b)(3)(i)  through  (iii)  were  met; 
and 

(4)  Must  be  prepared  to  explain,  upon 
request  ftoia  Customs,  how  the  records 
and  internal  controls  referred  to  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  justify  the  importer's  claim  for 
preferential  treatment. 

PART  16»-REC0RDKEEPING 

■  8.  In  Parts  141  to  199,  on  page  284,  in 
the  Appendix  to  Part  163,  three  new 
listings  are  added  in  numerical  order 
imder  section  IV  to  read  as  follows: 

Appendix  to  Part  163— Interim  (aHl)(A)  List 


IV. 


*       *      * 


§  10.246    ATPDEA  Textile  Certificate  of 

Origin 
§  10.248    ATPDEA  Declaration  of 

Compliance  for  Brassieres 
§  10.256    ATPDEA  Non-textile  Certificate  of 

Origin 
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DEPARTIIENr  OF  DEFENSE 

QENERAL  SERVICES 
AOMMSTTUTION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  2, 9, 22, 28, 44,  and  52 
[FAR  CiM  2002-023] 
RiNM0»-AJ71 

Federal  Acquialtion  Refuiatlon; 
Excluded  Partlee  Syeleni 
Enhancement 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
curtail  the  publication  and  obviate  the 
need  to  publish  the  hardcopy 
publication  of  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs  (List  of 
Parties)  produced  by  the  Government 
Printing  Office  (GPO),  and  publish  an 
electronic  list  of  parties  excluded  from 
doing  business  with  the  Federal 
Government  online  identified  as  the 
Excluded  Parties  List  System  (EPLS). 
The  new  electronic  list  will  enable 
agencies  to  input  their  data  directly  to 
the  EELS;  improve  the  reliability  of  the 
content  by  allowing  content  owners  to 
directly  input  entries;  provide  access  to 
historical  data  that  was  previously 
provided  through  Freedom  of 
Information  Act  (FOIA)  procedures; 
enhance  the  ability  to  verify  entries  by 
permitting  search  by  exact  name  and 
social  seciirity  number,  and  shorten  the 
lead  time  between  exclusionary  action 
taken  by  agencies  and  updating  the  list. 
DATES:  Interested  parties  shoidd  submit 
comments  in  writing  on  or  before 
January  30,  2004  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  conunents 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— farcase.2002-023@gsa.gov. 

Please  submit  conunents  only  and  cite 
FAR  case  2002-023  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
FAR  Secretariat  at  (202)  501-4755  for 
information  pertaining  to  status  or 


publicatic  n  schedules.  For  clarification 

of  content ,  contact  Mr.  Ralph  De 

Stefano,  F  rocurement  Analyst,  at  (202) 

501-17581  Please  cite  FAR  case  2002- 

023. 

t 
SUPPLEMEtfTARY  INFORMATION: 

A.  Backgiound 

The  rule,  if  finalized,  will  enable 
agencies  Ip  directly  input  data  to  update 
the  Exclujied  Parties  List  System  (EPLS) 
on  parties  debarred,  suspended, 
proposed  for  debarment,  or  declared 
ineligible  py  agencies  or  excluded  by 
agencies,  povemment  corporations,  or 
the  Geneibl  Accovmting  Office  (GAO). 
The  entry]  by  the  agencies  will  update 
the  content  in  real  time,  improve  system 
reliability,  eliminate  the  need  for  a  hard 
copy  list,  provide  access  to  the  archival 
data,  and  lenhance  the  ability  to  verify 
entries  by  permitting  a  search  by  exact 
name  and  social  security  number. 

The  electronic  updating  of  the  list  by 
agencies  promotes  the  use  of  the 
Internet  and  emerging  technologies 
within  an  d  across  the  Government 
agencies  i  ind  provides  citizen-centric 
Govemm  mt  information.  The  private 
sector  ana  state  and  local  governments 
who  wish  to  avoid  doing  business  with 
contractors  that  lack  ciurent 
responsiliility,  although  not  required, 
use  the  a|orementioned  list. 

This  is  [not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  ui  ider  Section  6(b)  of  Executive 
Order  121 166,  Regulatory  Planning  and 
Review,  <  ated  September  30,  1993.  This 
rule  is  no  t  a  major  rule  under  5  U.S.C. 
804. 

B.  Regul(  tory  Flexibility  Act 

The  Co  ancils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economii :  impact  on  a  substantial 
number  c  f  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.  J.C.  601,  et  seq.,  because  while 
we  have :  nade  changes  in  the  way  GSA 
manages  aind  maintains  the  List  of 
Parties  e^  :cluded  from  Federal 
Prociu'eiient  and  Nonprocurement 
Program^,  the  proposed  rule  does  not 
substant^ely  change  procediu-es  for 
award  and  administration  of  contracts. 
The  rule  primarily  will  curtail  the 
publication  and  obviate  the  need  to 
publish  ifae  hardcopy  publication  of  the 
List  of  Parties  Excluded  from  Federal 
Prociu'ei^ent  and  Nonprocurement 
Programj  (List  of  Parties)  produced  by 
the  Govehunent  Printing  Office  (GPO), 
and  pubishes  an  electronic  list  of 
parties  excluded  from  doing  business 
with  the  Federal  Government  online 
identified  as  the  Excluded  Parties  List 
System  (fePLS).  The  new  electronic  list 
wUl— 


•  Enable  agencies  to  input  their  data 
directly  to  the  EPLSr 

•  Improve  the  reliability  of  the 
content  by  allowing  content  owners  to 
directly  input  entries; 

•  Provide  access  to  historical  data 
that  was  previously  provided  through 
Freedom  of  Information  Act  (FOIA) 
procedures; 

•  Enhance  the  ability  to  verify  entries 
by  permitting  search  by  exact  name  and 
social  security  number,  and 

•  Shorten  tne  lead  time  between 
exclusionary  action  taken  by  agencies 
and  updating  the  content. 

An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  We  invite  comments  from 
smaU  businesses  £md  other  interested 
parties.  The  Coimcils  will  consider 
comments  frt>m  small  entities 
concerning  the  affected  FAR  Parts  2,  9, 
22,  28,  44,  and  52  in  accordance  with 
5  U.S.C.  610.  Interested  parties  musi 
submit  such  comments  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  2002-023),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  ^ply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2, 9, 22, 
28, 44,  and  52 

Govenmient  procurement. 
Dated:  November  25,  2003.  " 

Ralph  ).  De  SteEmo, 

Acting  Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  2,  9,  22, 
28,  44,  and  52  as  set  fortlr  below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  9,  22,  28,  44,  and  52  is  revised 
to  read  as  follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  ,137;  and  42  U.S.C.  2473(c). 

PART  2— DEHNmONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  in  paragraph 
(b)  by  adding,  in  alphabetical  order,  the 
definition  "Excluded  Parties  List 
System";  and  removing  the  definition 
"List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs".  The  added  text  reads  as 
follows: 

2.101     DeflnttkMM. 

*         *         *         •         * 

(b)  *   *   * 

Excluded  Parties  List  System  means 
an  electronic  database  maintained  and 
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posted  by  the  General  Services 
Administration  containing  the  list  of  all 
parties  suspended,  proposed  for 
debarment,  debarred,  declared 
ineligible,  disqualified  or  excluded  by 
agencies,  government  corporations,  or 
by  the  General  Accounting  Office; 


PART  9— CONTRACTOR 
QUAUFICATIONS 

3.  Amend  section  9.105-1  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

9.105-1    Obtaining  infonnation. 

***** 

(c)*  *  * 

(1)  Excluded  Parties  List  System 
maintained  in  accordance  with  Subpart 
9.4. 

***** 

4.  Amend  section  9.207  by  revising 
paragraph  (a)(9)  to  read  as  follows: 

9.207    Ciianges  in  status  regarding 
qualification  requirements. 

***** 

(a)  *   *  * 

(9)  The  source  is  on  the  Excluded 
Parties  List  System  (see  Subpart  9.4);  or 

***** 

5.  Amend  section  9.403  by  adding,  in 
alphabetical  order,  the  definitions 
"Disqualified",  and  "Excluded  or 
exclusion"  to  read  as  follows: 

9.403    Definitions. 

***** 

Disqualified  means  that  a  person  is 
prohibited  firom  participating  in 
specified  Federal  p^ociu^ment  or 
nonprocurement  transactions  as 
required  under  a  statute,  Executive 
order  (other  than  Executive  Orders 
12549  and  12689),  or  other  authority. 
Examples  of  disqualifications  include 
persons  prohibited  imder — 

(1)  The  Davis-Bacon  Act  (40  U.S.C. 
3141- et  seq.,  formally  40  U.S.C.  276a); 

(2)  The  Equal  Employment 
Opportunity  Acts  and  Executive  orders; 
or 

(3)  The  Clean  Air  Act  (42  U.S.C.  306), 
Clean  Water  Act  (33  U.S.C.  508)  and 
Executive  Order  11738  (3  CFR,  1973 
Comp.,  p.  799). 

Excluded  or  exclusion  means — 
(1)  That  a  person  or  commodity  is 
prohibited  £rom  being  a  participant  in 


covered  transactions,  whether  the 
person  has  been  suspended,  debarred, 
proposed  for  debarment  under  Subpart 
9.4,  volimtarily  excluded;  or 

(2)  The  act  of  excluding  a  person. 
***** 

6.  Revise  the  section  heading  and  text 
of  section  9.404  to  read  as  follows: 

9.404    Excluded  Parties  List  System. 

(a)  The  General  Services 
Administration  (GSA) — 

(1)  Operates  the  web-based  Excluded 
Parties  List  System  (EPLS)  database; 

(2)  Provides  technical  assistance  to 
Federal  agencies  in  the  use  of  the  EPLS; 
and 

(3)  Includes  in  the  list  the  name  and 
telephone  number  of  the  official 
responsible  for  its  maintenance  and 
distribution. 

(b)  The  Excluded  Parties  List  System 
includes  the — 

(1)  Names  and  addresses  of  all 
contractors  debarred,  suspended, 
proposed  for  debarment,  or  declared 
ineligible,  with  cross-references  when 
more  than  one  name  is  involved  in  a 
single  action; 

(2)  Name  of  the  agency  or  other 
authority  taking  the  action; 

(3)  Cause  for  the  action  (see  9.406-2 
and  9.407-2  for  causes  authorized  under 
this  subpart)  or  other  statutory  or 
regulatory  authority; 

(4)  Effect  of  the  action; 

(5)  Termination  date  for  each  listing; 

(6)  DUNS  No.; 

(7)  SSN  or  TIN  (if  available  and 
permitted  by  the  laws  or  executive 
orders  under  which  the  action  is 
undertaken,  including  the  Computer 
Matching  and  Privacy  Acts);  and 

(8)  Name  and  telephone  niunber  of 
the  agency  point  of  contact  for  the 
action. 

(c)  Each  agency  must — 

(1)  Obtain  a  password(s)  from  GSA  to 
access  the  EPLS  for  data  entry; 

(2)  Notify  GSA  in  the  event  a 
password  needs  to  be  rescinded  [e.g., 
when  agency  employee  leaves  or 
changes  function); 

(3)  Enter  the  information  required  by 
parag^ph  (b)  of  this  section  within  5 
working  days  after  the  action  becomes 
effective; 

(4)  Agencies  must  give  due 
consideration  to  whether  they  are 


legally  permitted  to  enter  the  SSN  or 
TIN  under  the  authority  under  which 
they  suspend  or  debar. 

(5)  Update  EPLS  vtrithin  5  working 
days  after  modifying  or  rescinding  an 
action;  - 

(6)  In  accordance  with  internal 
retention  procedures,  maintain  records 
relating  to  each  debarment,  suspension, 
or  proposed  debarment  taken  by  the 
agency; 

(7)  EstabUsh  procediues  to  ensure  that 
the  agency  does  not  solicit  offers  from, 
award  contracts  to,  or  consent  to 
subcontracts  with  contractors  on  whose 
names  are  in  the  Excluded  Parties  List 
System  database,  except  as  otherwise 
provided  in  this  subpart; 

(8)  Direct  inquiries  concerning  listed 
contractors  to  the  agency  or  other 
authority  that  took  the  action;  and 

(9)  Contact  GSA  for  technical 
assistance  with  the  Excluded  Parties 
List  System,  via  the  support  e-mail 
address  or  on  the  technical  support 
phone  line  available  at  the  EPLS  Web 
site  provided  in  paragraph  (d)  of  this 
section. 

(d)  The  Excluded  Parties  List  System 
is  available  at  http://epls.gov. 

9.405, 9.405-2, 22.1025. 28.203-7. 44.202-2, 
44.303,  and  52.209-6    [Amended] 

7.  In  48  CFR  parts  9,  22,  28,  44,  and 
52,  remove  the  words  "List  of  Parties 
Excluded  from  Federal  Procxuement  and 
Nonprocurement  Programs"  and  add,  in 
their  place,  the  words  "Excluded  Parties 
List  System"  in  the  following  places: 

a.  9.405(b),  (d)(1),  and  (d)(4); 

b.  9.405-2(b),  second  sentence,  and 
(b)(2); 

c.  22.1025; 

d.  28.203-7(c)  and  (d); 

e.  44.202-2(a)(13); 

f.  44.303(c);  and 

g.  52.209-6(c)  introductory  text,  (c)(2), 
and  (c)(3). 

PART  52— SOUCITAT10N  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  In  addition  to  the  amendments  set 
forth  above,  amend  section  52.209-6  by 
revising  the  date  of  the  clause  to  read 
"(Date)". 

[PR  Doc.  03-29819  Filed  11-28-03;  8:45  am]  ~ 
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REMINDERS 

The  items  in  this  list  were 
editorially  cpmpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  DECEMBER  1, 
2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Sacvlce 

Milk  marketing  orders: 

Central;  published  11-28-03 
COMMERCE  DEPARTMENT 

Industry  and  Security 
Bureau 

Export  administration 
regulations: 

Commerce  Control  List- 
Chemical  and  biological 
weapons  controls;  cross 
ftow  filtration  equipment; 
Australia  Group 
understandings 
implementation; 
correction;  published 
.12-1-03 
ENERGY  DEPARTMENT    • 
Federal  Energy  Regulatory 
Commisalon 

PractKe  and  procedure: 
Cash  management 
programs — 
Participating  FERC- 
regulated  entities; 
reporting  requirements; 
published  10-31-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Juels  and  fuel  additives — 
Gasoline  and  diesel  fuel 
test  method  update; 
published  10-2-03 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  published  9-30-03 

Nebraska;  published  12-1-03 
'  Texas;  published  9-30-03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Televiston  stations;  table  of 

assignments: 

Texas;  published  10-22-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Mednal  devwes: 

Immunotogy  and 
miCfDt>tok)gy  devwes — 


Endotoxin  Assay J  Class  II 

special  controls 

classification;  pp>!blished 

10-31-03  I 

West  Nile  Virus  ibM 

Capture  Elisa  i  issay; 

Class  II  specia  'controls 

classification;  pjblished 

10-30-03 

INTERIOR  DEPART!  ENT 
Surface  Mining  Reel  imation 
and  Enforcement  01  Ice 

Permanent  program  sjnd 
at>andoned  mine  lahd 
reclamation  plan 
submissions: 

West  Virginia;  publl  >t>ed  12- 
1-03 

JUSTICE  DEPARTMI  INT 
Drug  Enforcement 
Administration 

Controlled  substancei  ; 
manufacturers,  djst  ibutors, 
and  dispensers;  re{  istration: 
Diversion  Control  P  'ogram; 

registration  and 

reregistration  apF  lication 

fee  schedule;  adj  jstment; 

published  IO-IO-1  3 

PENSION  BENEFIT 
GUARANTY  CORPO  lATION 

Single-employer  plan) : 
Allocation  of  assets  — 
Interest  assumptions  for 
valuing  and  pa  ^ing 
benefits;  publisied  11- 
14-03 
SPECIAL  COUNSEL  OFFICE 
Complaints  and  allegations; 
filing  requirements  UKi 
options,  including  electronic 
filing;  published  It 28-03 

TRANSPORTATION 
DEPARTMENT 
Faderai  Aviation 
Administration 

Ainworthiness  directivi  is: 

Dassault;  publishe(  12-1-03 

Univair  Aircraft  Coi  s.; 

published  10-14^)3 

Ainvorthiness  standards: 

Special  conditions — 

Hamilton  Sundstiand 

Model  54460-7  7E 

propeller;  published  11- 

17-03 


COMMENTS  DUE 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Hbaltti 
inspection  Service 

Animal  welfare: 
Transportation  of 
foreign  air  carriets; 
comments  due 
03;  put)lished  1II-10-03 
[FR  03-25788] 


NEXT 


animals  on 

as; 

fc/  12-9- 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

International  fisheries 

regulations: 

Fisheries  treaty  with  Pacific 
Island  Countries;  impact 
on  human  environment; 
meetings;  comments  due 
by  12-8-03;  published  10- 
9-03  [FR  03-25640] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  rate  and  corporate 
regulation  filings: 
Virginia  Electric  &  Power 
Co.  et  al.;  Open  for 
comments  until  further 
notice;  published  10-1-03 
[FR  03-24818] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Instrumental  test  methods; 
hannonize,  simplify,  and 
update;  comments  due  by 
12-9-03;  published  10-10- 
03  [FR  03-24909] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  Jersey;  comments  due 
by  12-12-03;  published 
11-12-03  [FR  03-28212] 
Environmental  statements;      - 
availability,  etc.: 
Coastal  nonpoint  pollution 
control  program — 
Minnesota  and  Texas; 
Open  for  comments 
until  further  notice; 
published  10-16-03  [FR 
03-26087] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Communications  Act  of 
1934;  implementation — 
Bell  Operating  Companies 
(BOCs)  and  Section 
272  affiliates;  operate 
independently 
requirement;  comments 
due  by  12-8-03; 
published  11-21-03  [FR 
03-29054] 
Digital  television  stations;  table 
of  assignments: 
New  Yori<;  correction; 
comments  due  by  12-10- 
03;  published  11-28-03 
[FR  03-29627] 
Practice  and  procedure; 
Radiofrequency 
electromagnetk:  fields; 
human  exposure; 


comments  due  by  12-8- 
03;  published  9-8-03  [FR 
03-22624] 
Television  stations;  table  of 

assignments: 

Mississippi;  comments  due 
by  12-8-03;  published  10- 
31-03  [FR  03-27429] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Reports  and  guidance 

documents;  availability,  etc.: 

Evaluating  safety  of 
antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on 
t>acteria  of  human  health 
concern;  Open  for 
comments  until  further 
notk»;  published  10-27-03 
[FR  03-27113] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurance — 

Natkmal  Housing  Act;  up- 
front mortgage 
insurance  premiums; 
comments  due  by  12-8- 
03;  published  10-7-03 
[FR  03-25214] 

LABQR  DEPARTMENT 
Occupatlonai  Safety  and 
Health  Administration 

Construction  safety  and  health 

standards: 

Assigned  protection  factors;  ' 
hearing;  comments  due 
by  12-12-03;  published 
11-12-03  [FR  03-28357] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinMorthiness  directives: 
Cessna;  comments  due  by 

12-8-03;  published  10-3- 

03  [FR  03-25089] 
New  Piper  Aircraft,  Inc.; 

comments  due  by  12-9- 

03;  published  10-9-03  [FR 

03-25581] 
Pacifk:  Aerospace  Corp., 

Ltd.;  comments  due  by 

12-8-03;  published  10-30- 

03  [FR  03-27212} 
Piiatus  Aircraft  Ltd.; 

comments  due  by  12-10- 

03;  published  10-9-03  [FR 

03-25477] 
Raytheon;  comments  due  by 

12-7-03;  published  10-10- 

03  [FR  03-25591] 
Rolls-Royce  pk:;  comments 

due  by  12-8-03;  published 

10-9-03  [FR  03-25578] 


Airworthiness  standards: 
Special  conditions— 
Garmin  International,  Inc., 
Diamond  OA-40 
airplane;  comments  due 
by  12-8-03;  put)lished 
11-7-03  [FR  03-28013] 
Class  C  airspace;  comments 
due  by  12-8-03;  published 
9-15-03  [FR  03-23294] 
Class  D  and  E  airspace; 
comments  due  by  12-12-03; 
published  11-12-03  [FR  03- 
28258] 
Class  E  airspace;  comments 
due  by  12-8-03;  published 
11-6-03  [FR  03-27906] 
Restricted  areas;  comments 
due  by  12-8-03;  published 
10-8-03  [FR  03-25422] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 
Section  482;  treatment  of 

services  and  allocation  of 

income  and  deductions 

from  intangibles; 

comruents  due  by  12-9- 

03;  published  9-10-03  [FR 

03-22550] 
Income  taxes: 
Special  depreciation'' 

allowance;  cross- 
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reference;  comments  due 
by  12-8-03;  published  9-8- 
03  [FR  03-22671] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  viticultural  area 

designations: 

Chehalem  Mountains,  WA 
and  OR;  comments  due 
by  12-8-03;  published  10- 
7-03  [FR  03-25372] 

Yamhill-Carlton  District,  OR; 
comments  due  by  12-8- 
03;  published  10-7-03  [FR 
03-25373] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpy/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  313/P.L.  108-130 

Animal  Drug  User  Fee  Act  of 
2003  (Nov.  18,  2003;  117 
Stat.  1361) 

H.R.  274/P.L.  10»-131 
Blackwater  National  Wildlife 
Refuge  Expansion  Act  (Nov. 
22,  2003;  117  Stat.  1372) 
H.R.  2559/P.L.  108-132 
Military  Constmction 
Appropriations  Act,  2004  (Nov. 
22,  2003;  117  Stat.  1374) 
H.R.  3054/P.L  108-133 
District  of  Columt>ia  Military 
Retirement  Equity  Act  of  2003 
(Nov.  22,  2003;  117  Stat. 
1386) 

H.R.  3232/P.L  108-134 
To  reauthorize  certain  school 
lunch  and  child  nutrition 


programs  through  March  31, 
2004.  (Nov.  22,  2003;  117 
Stat.  1389) 

HJ.  Re«.  79/P.L  108-135 

Making  furttier  continuing 
appropriations  for  the  fiscal 
year  2004,  and  for  other 
purposes.  (Nov.  22,  2003-  117 
Stat.  1391) 

Last  List  November  19,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.tttml 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  's  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFBCHECKUST 


TM* 


Stock  NtinilMr 


Prtca       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weetdy.  It  is  arranged  in  the  order  of  CFR  titles,  stop 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  sinde  last 

week  and  which  is  now  available  for  sale  at  thetsovemment  I  'rinting 

Office. 

A  checklist  of  current  CFR  volun>es  comprising  a  complete  CI  -R  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Secti<  ns 

Affected),  whKh  Is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Prtiting 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nera/cfr/ 

index.html.  For  informatkxi  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

The  annual  rate  for  subscriptkm  to  all  revised  paper  volumes  is 
$1 1 95.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  mu^  be 
accompanied  by  remittance  (ctieck,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  mat^  be 
telephoned  to  ttte  GPO  Order  Desk,  Monday  through  Friday,  bt  (202) 
512-1W)0  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  yeur 
charge  orders  to  (202)  512-2250. 
Till*  Slock  Numbor  Price       Ro^ision  Date 


1, 2  (2  Reserved) (869-050-00001-6) 9.00 

3  (2002  Compikilion 
and  Parts  100  and 
101) (869-050-00002-4) 32.00 

4 _ (869^)5O■O00O3-2) 9.50 

1-699  ..". (869-050-00004-1)  .. 

700-1199 (869-05(H)0005-9)  .. 

1200-End,  6  (6 
Reserved) (869-O5OK)0006-7) .. 


57.00 
46.00 


-J  n.  1,  2003 

'in.  1,2003 
Jim.  1,2003 

im.  1,2003 
J(in.  1,2003 


58.00       Jiin.  1,2003 


1-26  (869-050-00007-5)  . 

27-52 (869^)50-00008-3)  . 

5J-209 :....  (869-050-00009-1)  . 

210-299  ..„ (869-05(H)0010-5)  . 

300-399 (869-05(H)0011-3) . 

400-699 (869-050-00012-1)  . 

700-899 r. (869-050-00013-0)  . 

900-999 (869-050KJ0014-8)  . 

1000-1199  ..(869-050-00015-6) . 

1200-1599  (869-050-00016-4)  . 

1600-1899  (869-050-00017-2)  , 

1900-1939  ....„ (869^)50-00018-1)  . 

1940-1949  (869-050-60019-9) . 

1950-1999  (869-0SO-0002O-2)  . 

2000-€nd (869-050-00021-1)  . 

8  (869-050-00022-9)  , 

ft  B^«4^> 

1-199  ..'. (869-050-00023-7) 

200-Ervd (869-O5O-00024-5) 

lOPwts: 

1-50 :. (869-O5(HX)025-3) 

51-199  .r. (869-05O-O0026-1) 

200-499 ,....  (869-05(>-00027-0) 

50tHnd  (869-050-00028-8) 

11  :. (869-050-00029-6) 


40.00 
47.00 
36.00 
59.00 
43.00 
39.00 
42.00 
57.00 
23.00 
58.00 
61.00 
29.00 
47.00 
45.00 
46.x 


12 

1-199  (869-050-00030-0) 

200-219 (869-050-00031-8) 

220-299 (869-050-00032-6) 

300-499 ,.  (869-050-00033-4) 

500-599 (8694)50-00034-2) 

600-899 (869^)50-00035-1) 

900-€nd  (869-050-00036-9) 

13- (869^)50^)0037-7) 47.00       ijn.  1,  2003 


30.00 
38.00 
58.00 
43.00 
38.00 
54.00 
47.00 


Jim.  1,2003 
im.  1,2003 
im.  1,2003 
J  m.  1,2003 
im.  1,2003 
im.  1,2003 
im.  1,2003 
yv\.  1,2003 
im.  1,2003 
im.  1,2003 
im.  1,2003 
"im.  1,2003 
im.  1,2003 
im.  1,2003 
im.  1,2003 


58.00  im.  1,2003 

58.00  itn.  1,  2003 

56.00  ibn.  1,  2003 

58.00  i3n.  1,2003 

56.00  ian.  1.  2003 

44.00  Jan.  1,2003 

58.00  Jan.  1,2003 

38.00  Jan.  1,2003 


.  an.  1,  2003 
.an.  1,2003 
.on.  1,2003 
Jan.  1,  2003 
Jon.  1,2003 
Jan.  1,  2003 
.on.  1,2003 


14  Parts: 

1-59 (869-050-00038-5) 60.00       Jan.  1,  2003 

60-139 (869-050-00039-3) 58.00        Jan.  1,  2003 

140-199 (869-O5O-0004O-7) 28.00       Jan.  1,  2003 

200-1 199 (869-050-00041-5) :  47.00       Jan.  1,  2003 

1200-€nd (869-050-00042-3) 43.00        Jan.  1,  2003 

15  Parts: 

0-299  (869-050-00043-1) 37.00       Jan.  1,  2003 

300-799 (869-(»0-00044-0) 57.00       Jan.  1,  2003 

800-End (8694)5(M)a045-8) 40.00       Jan.  1,  2003 

16  Parts: 

0-999  :..„ (869-050-00046-6) 47.00        Jan.  1.  2003 

1000-End (869-050^)0047-4) 57.00       Jan.  1.  2003 

M  Parts: 

1-199  (869^)50-00049-1) 50.00       Apr.  1,  2003 

200-239 (869-050-00050-4) 58.00        Apr.  1.  2003 

240-End  (869-050-00051-2) 62.00        Apr.  1,  2003 

18  Parts: 

1-399  : (869-050-00052-1) 62D0        Apr.  1,2003 

40O-£nd  (869-050^)0053-9) 25.00       Apr.  1,  2003 

19  Parts: 

1-140  (869-050-00054-7) 60.00        Apr.  1,  2003 

141-199 (869^)50-00055-5) 58.M        Apr.  1,2003 

200-£nd  (869-050-00056-3) 30.00        Apr.  1,  2003 

20  Parts: 

1-399  (869-050-00057-1) 50.00        Apr.  1,  2003 

400-499 (869-05OK)0058-O) 63.W        Apr.  1,  2003 

500-£nd  (869-050-00059r8) 63.00       Apr.  1,  2003 

21  Parts: 

1-99  (869-050-00060-1) 40.00        Apr 

100-169 (8694)50-00061-0) 47.00        Apr 

170-199 (869-050-00062-8) 50.00       Apr 

200-299 (869-050-00063-6) 17.00        Apr 

300-499 (869-050-00064-4) 29.00        Apr 

500-599 (8694)50-00065-2) 47.00        Apr 

600-799 (869-0504)0066-1) 15.M        Apr 

800-1299 (8694)50-00067-9) ......  58.00        Apr 

1300-End (869-0504)0068-7) 22.00       Apr 

22  Parts: 

1-299  (869-050-00069-5)  .. 

300-£nd  (869-0504)0070-9) .. 

23  (8694)50-00071-7) .. 

24  Parts: 

0-199  (869-050-00072-5) .. 

200-499 (8694)50-00073-3) .. 

500-699 (869-050-00074-1) .. 

700-1699 (8694)50-00075-0) .. 

1700-£nd (869-0504)0076-8) .. 

25  (869-050-00077-6) 63.00        Apr 

26  Parts: 

§§  1 .0-1-1 .60 (869-050-00078-4) 49.00 

§§1.61-1.169 (869-050-00079-2) 63.00 

§§1.170-1.300 (869-050-0008(W) 57.M 

§§  1 .301-1 .400 (869-050-00081-4) 46.00 

§§1.401-1.440 (869-050-00082-2) 61.00 

§§1.441-1.500 (869-050-00083-1) 50.00 

§§  1 .501-1 .640 (869-050-00084-9) 49.00 

§§  1 .641-1 .850 (869-050-00085-7) 60.00 

§§1.851-1.907 (869-0504)0086-5) 60.00 

§§  1 .908-1 .1000 (869-050-00087-3) 60.B0 

§§1.1001-1.1400  (869-050-00088-1) 61.W 

§§  1.1401-1. 1503-2A  ....  (869-050-00089-0) 50.00 

§§  1 .1551-End (869-050-00090-3) 50.00 


62.00 
4100 

44.00 


58.00 
50.00 
30.x 
61.x 
30.x 


2-29  (869-O50-00091-1) 

30-39  (869-O50-00092-0) 

40-49  (8694)50-00093-8) 

50-299 .: (869-050-00094-6) 

300-499 (869-0504)0095-4) 

500-599 (869-050-00096-2) 

600-€nd  (869-0504)0097-1) 


60.x 
41.x 
26.x 
41.x 
61.x 
12.x 
17.x 


1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 


Apr.  1,2003 
Apr.  1,2003 

Apr.  1.2003 


Apr 
Apr 
Apr 
Apr 
AJar 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
AJar 
Apr 
Apr 
Apr 
AJar 
AJar 
Apr 
Apr 
Apr 
*Apr 
Ap( 


1,2003 
1.2003 
1.2003 
1,2003 
1,2003 

1.2003 


1,  20031 
1.2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1.2003 
1,2003 
1,2003 
1.2003 
1,2X3 
1,2003 
1,2003 
1.2003 
1.2003 
1,2003 
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Tin* 


Stock  Numbar 


Pric*       Revision  Data 


27  Parts: 

1-199  (869^)5(W]0098^) 

200-€nd  (869-05(H)0099-7) 

28  Part*: 

0^*2  (869-050-0010(M) 

43-€nd  (869-05O-00101-2) 

29  Parts: 

t>^  (869-050-00102-1) 

100-499 (869-05(HM103^) 

500-899 (869-050-00104-7)  . 

900-1899 (869-050-00105-5)  . 

1900-1910  {§§  1900  fo 

1910.999) (869-050-00106-3)  . 

1910  (§§1910.1000  to 

end) (869-050-00107-1)  . 

1911-1925  (869-050^)0108-0)  . 

1926 (869-050-00109-6)  . 

1927-End (869-050-00110-1)  . 


THte 


63.00 
25.00 

61.00 
58.00 

50.00 
22.00 
61.00 
35.00 


46.00 
30.00 
50.00 
62.00 


30  Parts: 

1-199  (869-050-00111-0)  ... 

200-699 (869-050-00112-6)  ... 

70O-End  (869-050-00113-6)  ... 

31  Parts: 

0-199  (869-050-00114-4)  ... 

200-€nd  (869^)50-00115-2)  ... 

32  Parts: 

1-39,  Vol.  I ,5.00 

1-39,  Vol.  II 1900 

1-39,  Vol.  Hi ::;::;:;;::  ,8.00 


57.00 

50.00 
57.00 

40.00 
64.00 


1-190  (869-050-00116-1) 

191-399 (869-050-00117-9) 

400-629 (869-050-00118-7) 

630-699 (869-050-00119-5) 

700-799 (869-050-00120-9) 

800-End  (869-O50-00121-7) 

33  Parts: 

1-124  (869-05000122-5) 

125-199 (869-050-00123-3) 

200-End  (869-050-00124-1) 

34  Parts: 

1-299  (869-050-00125-0) 

300-399 (869-05(H)0126-8) 

40O-£nd  (869-050-00127-6) 

35  (869-05(H)0128-4) 

36  Parts 

1-199  (869-050-00129-2)  . 

200-299 (869-050-00130-6)  . 

300-£nd  (869-050-001 3  M)  . 

37  (869-050-00132-2)  . 

38  Parts: 

0-17  (869-050-00133-1)  . 

18-End  (869-050-00134-9)  . 

39  (869-050-00135-7)  . 


60.00 
63.00 
50.00 
37.00 
46.00 
47.00 

55.00 
61.00 
50.00 

49.00 
43.00 
61.00 

10.00 

37.00 
37.00 
61.00 

50.00 

58.00 
62.00 

41.00 
40  Parts: 

1-49  (869-050-00136-5) 60.00 

50-51  (869-050-00137-3) 44.00 

52  (5201-52.1018) (869-050-00138-1) 58.00 

52  (52.1019-End)  (869-050-00139-0) 61  00 

53-59  (869-050-00140-3) 31.00 

60(60.1-End)  (869-05O-00141-1) 58.00 

60  (Apps) (869-050-00142-0) 51.00 

61-62  (869-050-00143-8) 43.00 

63  (63.1-63.599)  (869^)50-00144-6) 5800 

63  (63.600-63.1 199)  (869-05(H)0 145-4) 50.00 

63  (63.1200-63.1439)  ....  (869-050-00146-2) 50.00 

63  (63.1440-End)  (869-050-00147-1) 64.00 

04-71 (869-050-00148-9) 29.00 

72-80  (869-05O00149-7) 61.00 

81-85  (869^)50-00150-1) 50.00 


Apr.  1,2003 
Apr.  1,2003 


July  1, 
July  1, 


2003 
2003 


July  1,  2003 

July  1,  2003 

July  1,  2003 

July  1.  2003 


61.00        July  1,  2003 


July  1.  2003 
July  1,  2003 
July  1.2003 
July  1,  2003 

July  1,  2003 
July  1.  2003 
July  1,  2003 

July  1,  2003 
JUy  1,  2003 

2  July  1,  1984 

2July  1,  1984 

2  July  1,  1984 

July  1,  2003 

July  1,2003 

July  1,  2003 

'July  1,2003 

July  1,  2003 

July  1,  2003 

July  1,  2003 
July  1,2003 
July  1.  2003 

July  1,2003 
'July  1,  2003 
July  1,  2003 

*July  1,  2003 

July  1,  2003 
July  1,  2003 
July  1,  2003 

July  1,  2003 

July  1,  2003 
July  1,  2003 

July  1,  2003 

July  1,  2003 
July  1,2003 
July  1,  2003 
July  1,  2003 
July  1.  2003 
July  1,  2003 
«July  1,2003 
July  1,  2003 
July  1,  2003 
July  1,  2003 
July  1,  2003 
July  1,  2003 
July  1,  2003 
July  1,  2003 
July  1,  2003 


14.00 
6.00 
4.50 

13.00 
9.50 


Stock  Numbor  Pricf 

86  (86.1-86.S99-99) (869-050-00151^ 57  00 

86  (86.600-1-End)  (86W)50-00152-7)  ....  5000 

87-99 {86W)50-00153-5) 60.00 

100-135 (869-050-00154-3) 43  00 

136-149 (869-150-00155-1) 61.00 

150-189 (86W»M)0156-0) 49.00 

190-259 (869-050-00157-8) 39.00 

260-265 (869-050-001 58-6) 50.00 

266-299 (869-04W)0156-5) 47.W 

300-399 (869-05000160^) 42.00 

400-424 (869-050-00161-6) 56.00 

425-699 (869^)50^)0162^) 61.00 

700-789 (86W)5OO0l63-2) 61.00 

790-€nd  (86W)50-00 164-1) 58.00 

41  Chapters: 

1, 1-1  to  1-10 ; 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) '...    13.00 

3-6 

7  

8  

9  

10-17  

18,  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  Ill,  Ports  20-52 „  1300 

l^rioo ....::;;::::  13:00 

1-100  (869-048-00162-0) 23.00 

101  (869-050-00166-7) 24.00 

102-200 (869-050-00167-5) 50.00 

201-€nd  (869-050-00168-3) 22.00 

42  Parts: 

1-399  (869-04S-00166-2)  . 

40O429 (869-048-00167-1)  . 

430-€nd (86W)46-00168^  . 

43  Parts: 

1-999  (869-048-00169-7)  . 

lOOO-end (869-048-00170-1)  . 

*44  (869-050001 74-8)  . 

45  Parts: 

•1-199  (869-(K0-00175-6)  . 

200-499 (869-048-00173-5)  . 

500-1199  (869-048-00174-3)  . 

•1200-End  (869-050001 78-1)  . 

46  Parts: 

1-40  (869-048-00176-0)  . 

41-69  (869-04W)0177-6)  . 

70-89 (869-050-00181-1)  . 

90-139 (869-048^)0179^)  . 

140-155 (869-048-00180-8)  .. 

156-165 (869-048-00181-6)  .. 

166-199 <869-04«-00 182-4)  .. 

200-499 ,. (869-048-00183-2)  .. 

500-End  (86W)5OO0187-0)  .. 

47  Parts: 

0-19  , (869-048-00185-9)  .. 

20-39  (869-048-00186-7)  .. 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3)  .. 

80-£nd  (86W)48-00189-1)  .. 


56.00 
59.00 
61.00 

47.00 
59.00 


60.00 
31.00 
47.00 
60.00 

44.00 
37.M 
14.00 
42.W 
24.00 
31.x 
44.00 
37.00 
25.00 

57.00 
45.00 
36.00 
58.00 
57.00 

48  Chapters: 

•1  (Ports  1-51) (869-050-00193-4) 63.00 

1  (Ports  52-W)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1)  ......  53.00 

3-6 (869-O48-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-05OO0199-3) 38.00 

49  Parts: 

1-99  (869-O4*-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869-05OO0202-7)  .. 


July  1.2003 
July  1,2003 
July  1.2003 
July  1,2003 
July  1,2003 
July  1,2003 
July  1,2003 
July  1,2003 
July  1,2002 
July  1,2003 
July  1,2003 
Jt^y  1.2003 
July  1,2003 
July  1,  2003 

July  1,  1984 
July  1,1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.2002 
July  1.2003 
July  1,  2003 
July  1,  2003 

Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 

Oct.  1.  2002 
Oct.  1.  2002 


50.00       Oct.  1,  2003 


56.00 
60.00 
20.00 


Oct.  1.  2003 

'Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1,2003 

Oct.  1,2002 
Oct.  1.2002 
Oct.  1,2003 
Oct.  1,2002 
'Oct.  1,  2002 
'Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2003 

Ocl  1.2002 
Oct.  1,  2002 
Oct.  1.2002 
Oct.  1 ,  2002 
Oct  1,  2002 

Oct.  1,2003 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
'Oct.  1,  2003 

Oct.  1.2002 
Oct.  1,  2002 
Oct.  1,2003 


VI 
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Stock  NumbsT 

200-399 (86W)4«)0200-6) 61  M  ott.  1,  2002 

400^999 (M9-04»-0020M) 61.00  Obt.  1,  2002 

600-999 (869-050-00205-1) 22.X  Obt.  1,  2003 

1000-1199  (869-048-00202-2) 25.00  Obf.  1,  2002 

1200-Encl (869-048-00203-1) 30.00  Opt  1,  2002 

SOPwts: 

1-17  (869-048-00204^) 60.00  Obt.  1,  2002 

18-199 (869-048-00205-7) 40.00  Ofct.  1,  2002 

200-599 (869-048^)0206-5) 38.00  Cjfct.  1,  2002 

600-End  (869-048-00207-3) 58.00  C]|:f.1,2002 

CFR  Index  and  Findings 
Aids (869-050-00048^2) 59.00        J*n.  1,  2003 

Complete  2003  CFR  set .„ .1,195.00  2003 

Microfictie  CFR  Edition: 

Subscription  (mailed  OS  issued) 298.00  2001 

Individual  copies 2.00  2003 

Complete  set  (one-time  mailing)  298.00  2002 

Complete  set  (one-time  nrrailing) 290.00  2001 

■  Because  Title  3  is  on  annual  compilotion,  ttiis  volume  and  all  prevK  lus  volumes 
should  be  retained  as  d  permanent  retererKe  source. 

zTtw  July  1.  1985  edition  of  32  CR  Parts  1-189  contains  a  n<te  only  for 
Parts  1-39  inclusive.  For  the  fun  text  of  ttw  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984  containing 
ttwse  ports. 

^Ihe  July  1,  1985  edWon  of  41  CFR  Chapters  1-100  contains  <i  note  only 
for  Ctxipters  1  to  49  irKlusive.  For  ttw  fu*  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  ttie  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  (kjring  the  period  January 
1,  2002,  through  January  1.  2003.  The  CfK  volume  issued  as  of  January  1, 
2002  should  be  retained. 

^No  amerxjments  to  this  volume  were  promulgated  durir^  the  |>eriod  April 
1,  21X10,  through  AprH  1,  2001.  The  CFR  volume  issued  as  of  April 
be  retained. 

*No  amerKlments  to  this  volume  were  promulgated  coring  the 
1,  2000,  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the 
1,  2002,  through  July  1,  2003.  The  CFR  volume  issued  as  of  July 
be  retained. 

■No  amendments  to  this  volume  were  promulgated  during  ttw 
1,  2001,  through  July  1,  2002.  The  CFR  volume  Issued  as  of  July  1.  2001  should 
be  retained. 

*No  amendmertts  to  tt«$  volume  were  promulgated  during  ttie  pei  od  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of 
2001  should  be  retained. 
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Agricultural  MarkaUng  Service 

PROPOSED  RULES 

Organic  producers  and  marketers;  exemption  from 

assessments  for  market  promotion  activities,  67381- 

67385 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 
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Privacy  Act: 

Systems  of  records,  67392-67397 
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Hiunan  immunodeficiency  virus  (HIV) — 
Capacity  building  assistance  to  improve  delivery  and 
effectiveness  of  HIV  prevention  services  for  racial/ 
ethnic  minority  populations,  67557-67566 
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RULES 
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See  Westwn  Area  Power  Administration 
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Equal  Employnient  Opportunity  Commission 
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Exocutiva  Offlca  of  the  President 
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Federal  Aviation  Administration 
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requirements  and  prohibitions;  exemptions: 
Paccar,  Inc.,  67442-67443 
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Fisii  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
67465-67467 

Food  and  Drug  Administration 
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Medical  devices: 
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Dental  sonography  and  jaw  tracking  devices; 
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NOTICES 
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determinations — 
_     ELOXATIN,  67456-67457 
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Meetings: 
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categories  of  ready-tb-eat  foods,  relative  risk  to  public 
heedth;  risk  assessment;  correction,  67458 
Reports  and  guidance  documents;  availability,  etc.: 
Dental  devices — 
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-  special  controls,  67458-67459 
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NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kentucky,  67400 
Michigan 
Wacker  Chemical  Corp.;  silicone  and  ceramics  products 
manufacturing  and  warehousing,  67400 
Mississippi 

Chevron  Products  Co.;  oil  refinery  complex,  67400 
Missouri 
Bayer  CropScience;  agricultural  chemical  products 
manufactiu-ing, facilities,  67401 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Helena  National  Forest,  MT,  67397-67399 
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Meetings: 
Lake  Tahoe  Basin  Federal  Advisory  Committee,  67399 
Resource  Advisory  Committees — 
Plumas  Coimty,  67399 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Substance  Abuse  and  Mental  Health  Sen'ices 

Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Blackwell,  Sheila,  67449 
Creek,  Khalilah,  67449-67450 
Woodward,  Lajuane,  67450 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

See  Immigration  and  Customs  Enforcement  Bureau 
RULES 

Noninunigrant  classes: 
Aliens — 
Special  registration  requirements;  30-day  and  annual 
interview  requirements  suspended,  67577-67584 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  67465 

Immigration  and  Customs  Enforcement  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  67464-67465 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

international  Trade  Administration 

NOTICES 

Antidumping: 

Brake  rotors  from — 
China,  67402-67403 
Antidiunping  and  countervailing  duties: 

Administrative  review  requests,  67401-67402 

International  Trade  Commission 

NOTICES 

Import  investigations: 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  emd  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEFiAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Doclwt  No.  FAA-2003-16498;  Airspace 
Docket  No.  03-AC&-82] 

Modification  of  Class  E  Airspace; 
Mount  Pleasant,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for     , 
comments. 

summary:  a  review  of  controlled 
airspace  for  Moimt  Pleasant,  LA 
indicates  it  does  not  comply  with  the 
criteria  for  700  feet  Above  Groimd  Level 
(AGL)  airspace  required  for  diverse 
departures.  The  review  also  revealed  a 
discrepancy  in  the  Mount  Pleasant,  lA 
Class  E  airspace  area  southeast 
extension.  This  action  enlarges  the  Class 
E  airspace  area  to  provide  adequate 
protection  for  diverse  departures, 
corrects  the  discrepancy  in  the 
southeast  extension  and  brings  the  legal 
description  into  compliance  with  FAA 
Orders. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  February  19,  2004. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  31,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-16498/ 
Airspace  Docket  No.  03-ACE-82,  at  the 
beginning  of  your  comments.  You  may 
also  submit  conunents  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 


Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Qty,  MO  64106;  telephone: 
(816)  329-2525; 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
fi-om  700  feet  above  the  surface  at 
Mount  Pleasant,  lA.  A  review  of 
controlled  airspace  at  Mount  Pleasant, 
lA  indicates  700  feet  Above  Ground 
Level  (AGL)  airspace  required  for 
diverse  departures,  as  specified  in  FAA 
Order  7400.2E,  Procedures  for  Handling 
Airspace  Matters,  for  Mount  Pleasant 
Mimicipal  Airport  does  not  comply 
with  the  Order.  The  criteria  in  FAA 
Order  7400.2E  for  an  aircraft  to  reach 
1200  feet  AGL  is  based  on  a  standard 
climb  gradient  of  200  feet  per  mile  plus 
the  distance  fi-om  the  Airport  Reference 
Point  (ARP)  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
converted  to  the  next  higher  tenth  of  a 
mile.  The  area  is  enlarged  to  conform  to 
the  criteria  in  FAA  Order  7400.2E.  This 
action  also  modifies  the  southeast 
extension  of  the  Mount  Pleasant,  lA 
Class  E  airspace  area  by  defining  it  with 
the  147°  bearing  from  the  Mount 
Pleasant  NDB  versus  the  current  144° 
bearing.  It  brings  the  legal  description  of 
this  airspace  area  into  compliance  with 
FAA  Order  7400. 2E.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9L, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
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adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  conunents  were  received  and 
confirming  the  date  on  which  the  final 
nlle  Mdll  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Gomments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  Jay 
submitting  such  written  data,  views,  or 
argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made: 

"Comments  to  Docket  No.  FAA- 
2003-1 6498/Airspace  Docket  No.  03- 
ACE-82."  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  role  does  not 
have  federalism  implications  imd«' 
Executive  Order  13132. 
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The  FAA  lias  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 

'■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389. 

§71.1    [AmaiKtod] 

■  i.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  lA  E5    Mount  Pleasant,  lA 

Mount  Pleasant  Municipal  Airport,  I A 

(Lat.  40''56'56'N.,  long.  91<'30'40"W.) 
Mount  Pleasant  NDB 
(Lat.  40°56'34'N.,  long.  91°30'34"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-nule 
radius  of  Mount  Pleasant  Municipal  Airport; 
and  within  2.6  miles  each  side  of  the  147° 
bearing  frvm  the  Mount  Pleasant  NDB 
extending  from  the  6.4-miles  radius  to  7 
miles  southeast  of  the  airport. 


Issued  in  Kansas  City,  MO  on  November 
21,2003. 

Paul  I.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-30014  Filed  12-1-03;  8:45  am] 
BNJJNG  CODE  4»1(K13-M 


DEPAR1MENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Nrt  71 

[Docket  Mo.  FAA-2003-16500:  Airspace 
Docltet  N^.  03-ACE-84] 

Modifica|ion  of  Class  E  Airspace; 
Oskaloo^,  lA 

AGENCY:  federal  Aviation 
Adminis  lation  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
E  airspade  area  at  Oskaloosa,  LA.  A 
review  of  controlled  airspace  for 
Oskalooaa  Municipal  Airport  indicates 
it  does  nt)t  comply  with  the  criteria  for 
700  feet  Vbove  Groimd  Level  (AGL) 
airspace  required  for  diverse  departures 
as  specif  ed  in  FAA  Order  7400. 2E, 
Procedui  es  for  Handling  Airspace 
Matters.  The  review  also  reveals  that  the 
north  exi  ension  to  the  Class  E  airspace 
area  is  la  rger  than  required  to  protect 
existing  nstrument  Approach 
Procedu]  es  (lAPs)  serving  Oskaloosa 
Municip  il  Airport.  The  area  is  modified 
to  confoi  m  to  the  criteria  in  FAA  Order 
7400.2E. 

DATES:  T  lis  direct  final  rule  is  effective 
on  0901  JTC,  April  15.  2004.  Comments 
for  inclu  iion  in  the  Rules  Docket  must 
be  receiv  ed  on  or  before  January  15, 
2004. 

ADDRESS  :S:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  J.S.  Department  of 
Transpoftation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0  )01.  You  must  identify  the 
docket  n  imber  FAA-2003-16500/ 
Airspace  Docket  No.  03-ACE-84,  at  the 
beginnin  »  of  your  comments.  You  may 
also  subi  lit  comments  on  the  Internet  at 
http://di  is.dot.gov.  You  may  review  the 
public  di  )cket  containing  the  proposal, 
any  com  nents  received,  and  anyTinal 
dispositian  in  person  in  the  Dockets 
Office  be  tween  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays  The  Docket  Office  (telephone 
1-800^  17-5527)  is  on  the  plaza  level 
of  the  Dt  partment  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FUR1HER  INFORMATION  CONTACT: 
Kathy  Rudolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Municip  il  Headquarters  Building, 
Federal  A^viation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEM  -NTARY  INFORMATION:  This 
amendm  snt  to  14  CFR  71  modifies  the 
Class  E  a  irspace  area  extending  upward 


from  700  feet  above  the  surface  of  the 
earth  at  Oskaloosa,  LA.  An  examination 
of  controlled  airspace  for  Oskaloosa 
Municipal  Airport  reveals  it  does  not 
meet  the  criteria  for  700  AGL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2E.  The 
criteria  in  F/EA  Order  7400. 2E  for  an 
aircraft  to  reach  1,200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  miles  plus  the  distance  from  the 
Airport  Reference  Point  (ARP)  to  the 
end  of  the  outermost  runway.  Any 
fi-actional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  miles.  The 
examination  also  reveals  that  the  north 
extension  to  the  Class  E  airspace  area  is 
larger  than  required  to  protect  existing 
lAPs  serving  Oskaloosa  Municipal 
Airport.  This  amendment  enlarges  the 
radius  of  the  controlled  airspace  area 
around  Oskaloosa  Mimicipal  Airport, 
decreases  the  length  of  the  north 
extension  of  this  airspace  area  and 
brings  the  legal  description  into 
compliance  with  FAA  Order  7400.2E. 
This  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9L,  dated  September  2. 
2003,  and  effective  September  16,  2003, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or  . 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit^ 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Federal  Register /Vol.  68,  No.  231 /Tuesday,  December  2,  2003 /Rules  and  Regulations         67359 


Commraits  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
augments  as  they  may  desire.  Comments 
that  provide  the  factual  basis  supporting 
the  views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
aeronautical,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  both  docket  numbers  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowrledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
16500/ Airspace  Docket  No.  03-ACE- 
84."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regidation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive^   . 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  procedm^s  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

i71.1    [Amendedl 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16,  2003,  is  amended  as 
follows: 


Paragraph  6005    Class  E,  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earUi. 


ACXIAE5    Oskaloo8a,IA 

Oskaloosa  Municipal  Airport,  lA 

(Lat.  41°13'34'N.,  long  92°29'  38'^N.) 
Oskaloosa  NDB 
(Ut.  41'>13'32T>I.,  long  92°29'  ISHV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Oskaloosa  Municipal  Airport;  and 
within  2.6  miles  each  side  of  the  018°  bearing 
from  the  Oskaloosa  NDB  extending  from  the 
6.4-niile  radius  to  7  miles  north  of  the  NDB, 
excluding  that  airspace  within  the  Ottumwa, 
lA  Class  E  airspace  area. 


Issued  in  Kansas  City,  MO.  on  November 
20,  2003. 

DaTid  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-30016  Filed  12-1-03;  8:45  am] 

BILUNG  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Dociwt  No.  FAA-2003-16499;  Airspace 
Dodwt  No.  03-^CE-83] 

Modification  of  Class  E  Airspace; 
Osceola,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  area  at  Osceola,  LA.  A  review 
of  controlled  airspace  for  Osceola 
Mimicipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 


Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400. 2E, 
Procedures  for  Handling  Airspace 
Matters.  The  review  also  reveals  that  the 
north  extension  to  the  Class  E  airspace 
area  is  not  required  to  protect  existing 
Instrument  Approach  Procedures  (LAPs) 
serving  Osceola  Mimicipal  Airport.  The 
area  is  modified  to  conform  to  the 
criteria  in  FAA  Order  7400.2E. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  April  15.  2004.  Comments 
for  inclusion  in  the  Rules  Docket  must 
be  received  on  or  before  January  14, 
2004. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washmgton,  DC 
20590-0001.  You  must  identify  the 
docket  nimiber  FAA-2003-16499/ 
Airspace  Docket  No.  03-ACE-83,  at  the 
beginning  of  yom-  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  Yon  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPf>t.EMENTARY  INFOmiATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Osceola,  lA.  An  examination  of 
controlled  airspace  of  Osceola 
Municipal  Airport  reveals  it  does  not 
meet  the  criteria  for  700  AGL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2E.  The 
criteria  in  FAA  Order  7400.2E  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the 
Airport  Reference  Point  (ARP)  to  the 
end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
examination  also  reveals  that  the  north 
extension  to  the  Class  E  airspace  area  is 
not  required  to  protect  existing  lAPs 
serving  Osceola  Municipal  Airport.  This 
amendment  enlarges  the  radius  of  the 
controlled  airspace  area  around  Osceola 
Municipal  Airport,  deletes  the  north 
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extension  of  this  airspace  area  and 
brings  the  legal  description  into 
compliance  with  FAA  Order  7400.2E. 
This  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  aboye  die  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9L,  dated  September  2. 
2003,  and  effective  September  16,  2003, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
argtmients,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  niunbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commentisrs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16499/ Airspace 
Docket  No.  03-ACE-83."  The  postcard 


will  be  dbte/time  stamped  and  returned 
to  the  commenter. 

Agency  findings 

The  regulations  adopted  herein  will 
not  havela  substantial  direct  effect  on 
the  Stated,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  tha  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FJ  lA  has  determined  that  this 
regulatio  a  is  noncontroversial  and 
luilikely  to  result  in  adverse  or  negative 
commen  s.  For  the  reasons  discussed  in 
the  preai  ible,  I  certify  that  this 
regulatio  n  (1)  is  not  a  "significant 
regulatoi  y  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  uni  ler  Department  of 
Transpoi  tation  (DOT)  Regulatory 
Policies  I  ind  Procedures  (44  FR  11034, 
February!  ^^'  l^^Q);  and  (3)  if 
promulgi  ited,will  not  have  a  significant 
economi :  impact,  positive  or  negative, 
on  a  sub)  tantial  number  of  small  entities 
under  th^ ;  criteria  of  the  Regulatory 
Flexibili  y  Act. 

List  of  Si  ibjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigatiim  (ciir). 

Adoptioi  I  of  the  Amendment 

■  Accorc  ingly,  the  Federal  Aviation 
Adminis  ration  amends  14  CFR  part  71 
as  follow  s: 

PART  71  -DESIGNATION  OF  CLASS  A, 
CLASS  1 1,  CLASS  C,  CLASS  D,  AND 
CLASS  I :  AIRSPACE  AREAS; 
AIRWAYJS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  iuthority  citation  for  part  71 
continue  s  to  read  as  follows  r 

Authorfty:  49  U.S.C.  106(g),  40103,  40113, 
10854,  24  FR  9565.  3  CFR,  1959- 
,  p.  389. 


40120;  E 
1963 


Cort  p 


§71.1    [^mended] 

■  2.  The 
CFR  71.: 


Septemh  sr : 
Septemh  ar 
follows: 


ncorporation  by  reference  in  14 
of  Federal  Aviation 
Admini^ration  Order  7400. 9L,  dated 
2,  2003,  and  effective 
16,  2003,  is  amended  as 


Paragrap.  i  6005  Class  E  airspace  areas 
extendini  upward  from  700  feet  or  more 
above  theisurface  of  the  earth. 


ACEIA^    Osceola,  lA 

Osceola 
(Lat.  41 


N  [unicipal  Airport,  lA 
03'08"N.,  long.  93°41'23'W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  wi&  in  a  6.4-mile 
radius  of  Osceola  Municipal  Airport. 
*         *        •         •        * 

Issued  in  Kansas  Qty,  MO,  on  November 
20,  2003. 
David  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FRDoc.  03-30017  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Aclminiatratlon 

14  CFR  Part  71 

[Docket  No.  FAA-2003-16502;  Airspace 
Docket  No.  0»-ACE-86] 

Modification  of  Class  E  Airspace; 
WaveriyJA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  area  at  Waverly,  lA.  A  review 
of  controlled  airspace  for  Waverly 
Municipal  Airport,  Waverly,  LA, 
indicates  it  does  not  comply  with  the 
criteria  for  700  feet  Above  Groimd  Level 
(AGL)  airspace  required  for  diverse 
depeirtiues  as  specified  in  FAA  Order 
7400.2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  is  enlarged 
to  conform  to  the  criteria  in  FAA  Order 
7400. 2E. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  April  15,  2004.  Comments 
for  inclusion  in  the  Rules  Docket  must 
be  received  on  or  before  January  20, 
2004. 

ADDRESSES:  Send  comments  on  this 
pro^sal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  nimiber  FAA-2003-16502/ 
Airspace  Docket  No.  03-ACE-86,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  betwe«i  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
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Airspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Waverly,  lA.  An  examination  of 
controlled  airspace  for  Waverly 
Municipal  Airport  reveals  it  does  not 
meet  the  criteria  for  700  ACL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2E.  The 
criteria  in  FAA  Order  7400.2E  for  an 
aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the 
Airport  Reference  Point  (ARP)  to  the 
end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  This 
amendment  enlarges  the  radius  of  the 
controlled  airspace  area  around  Waverly 
Municipal  Airport  and  brings  the  legal 
description  into  compliance  with  FAA 
Order  7400. 2E.  This  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  edrspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9L, 
dated  September  2,  2003.  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiu-e  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  conunent 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal.  Conunents 
should  identify  both  docket  numbers 
and  be  submitted  in  triplicate  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  on  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
16502/ Airspace  Docket  No.  03-ACE- 
86."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoHcies  and  Procedures  (44  FR  .11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.1    [AmwKted] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16.  2003,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAE5    WAVERLY,  lA 

Waverly  Municipal  Airport,  lA 
(Lat.  42''44'31"N..  long.  92°30'29'VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  siu-face  within  a  6.3-miIe 
radius  of  Waverly  Municipal  Airport, 
excluding  that  airspace  with  the  Waterloo,  lA 
Class  E  airspace  area. 
***** 

Issued  in  Kansas  Qtv.  MO,  on  November 
20,  2003. 

David  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

IFR  Doc.  03-30018  Filed  12-1-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Doclwt  No.  FAA-2003-16501;' Airspace 
Docket  No.  03-ACE-85] 

Modification  of  Class  E  Airspace; 
Tipton,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
E  airspace  area  at  Tipton,  LA.  A  review 
of  controlled  airspace  for  Mathews 
Memorial  Airport.  Tipton.  LA.  indicates 
it  does  not  comply  with  the  criteria  for 
700  feet  Above  Ground  Level  (AGL) 
airspace  required  for  diverse  departiu^s 
as  specified  in  FAA  Order  7400.2E, 
Procedures  for  Handling  Airspace 
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Matters.  The  area  is  enlarged  to  conform 
to  the  criteria  in  FAA  Order  7400.2E. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  April  15,  2004.  Comments 
for  inclusion  in  the  Rules  Docket  must 
be  received  on  or  before  January  16. 
2004. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
10590-0001.  You  must  identify  the 
docket  number  FAA-2003-16501/ 
-Airspace  Docket  No.  03-ACE-fl5,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Abspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMBfTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Tipton,  lA.  An  examination  of 
controlled  airspace  for  Mathews 
Memorial  Airport  reveals  it  does  not 
meet  the  criteria  for  700  AGL  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2E.  The 
criteria  in  FAA  Order  7400. 2E  for  an 
aircraft  to  research  1200  feet  AGL  is 
based  on  a  standard  climb  gradient  of 
200  feet  per  mile  plus  the  distance  from 
the  Airport  Reference  Point  (ARP)  to  the 
end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  This 
amendment  enlarges  the  radius  of  the 
controlled  airspace  area  around 
Mathews  Memorial  Airport  and  brings 
the  legal  description  into  compliance 
with  FAA  Order  7400.2E.  This  area  will 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400. 9L, 
dated  September  2,  2003,  and  effective 
September  16,  2003,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


The  Dire  ct  Final  Rule  Procedure 

The  Fi  lA  anticipates  that  this 
regulatio  n  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  i  as  a  direct  final  rule.  Previous 
actions  of  this  nattue  have  not  been 
controvek-sial  and  have  not  resulted  in 
adverse  ( lomments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  writ  en  notice  of  intent  to  submit 
an  adver  ie  or  negative  comment  ft 
received  within  the  comment  period, 
the  regul  ation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  CO  nment  period,  the  FAA  will 
publish  I  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  rec(  ive,  within  the  comment 
period,  a  a  adverse  or  negative  comment, 
or  writte  i  notice  of  intent  to  submit 
such  a  c«  imment,  a  document 
withdra'i  iring  the  direct  final  rule  will  be 
publishe  d  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Commen  ts  Invited 

Interes  ted  parties  are  invited  to 
participa  te  in  this  rulemaking  by 
submitti  ig  such  written  data,  views,  or 
argxmien  ts,  as  they  may  desire. 
Commei  ts  that  provide  the  factual  basis 
supporti  ig  the  views  and  suggestions 
presente  i  are  particularly  helpful  in 
develop!  ag  reasoned  regulatory 
decision  >  on  the  proposal.  Comments 
are  speci  Really  invited  on  the  overall 
regulatol 


environi 
aspects 
Comm 
docket 


aeronautical,  economic, 
ental,  and  energy -related 
f  the  proposal. 

ications  should  identify  both 
mbers  and  be  submitted  in 
triplicata  to  the  address  listed  above. 
Commer  ters  wishing  the  FAA  to 
acknowl  jdge  receipt  of  their  comments 
on  this  n  otice  must  submit  with  those 
commen  ts  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-16501/Airspace 
Docket  No.  03-ACE-85."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  State  s,  on  the  relationship  between 
the  natic  nal  Govermnent  and  the  States, 
or  on  th«  distribution  of  power  and 
responsi  ailities  among  the  various 
levels  oi  government.  Therefore,  it  is 
determii  led  that  this  final  rule  does  not 
have  fee  ^redism  implications  under 
Executi>  e  Order  13132. 


The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12366i  (2)  is  not  a  "significant 
rule"  luider  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procediures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 

as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9L,  dated 
September  2,  2003,  and  effective 
September  16, 2003,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAE5    Tq>ton.IA 

Tipton,  Mathews  Memorial  Airport,  lA 
(Lat.  41°  45'  48"  N.,  long.  91°  09'  11"  W.) 
That  airspace  extending  upward  from  700 

feet  above  die  surface  within  a  6.3-nule 

radius  of  Mathews  Memorial  Airport. 

***** 

Issued  in  Kansas  City,  MO,  on  November 
20,  2003. 

David  W.  Hope, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[PR  Doc.  03-30015  Filed  12-1-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97  ^ 

[Dociwt  No.  30398;  Amdt.  fto.  3064] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regxdatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  luider 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  December  2, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
2,  2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW..  Suite  700. 
Washington.  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 


by  the  Superintendent  of  Docxmients, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu-  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulator^'  tejct  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
ThuSi  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Fhght  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  dian  30  days.  For  the 


remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  November  21. 
2003. 

James  J.  Ballough. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instnmient  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97-^TANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

a  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
40113,  40114,  40120.  44502.  44514,  44701. 
44719,  44721-44722. 
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■  2.  Part  97  is  amended  to  read  as 
follows: 

•  *  'Effective  December 25.  2003 

North  Little  Rock,  AR,  North  Little  Rock 

Muni.  RNAV  (GPS)  RWY  5,  Orig. 
North  Little  Rock.  AR,  North  Little  Rock 

Muni.  GPS  RWY  5.  Amdt.  1. 

Cancelled 
Searcy.  AR.  Searcy  Muni,  LOG  RWY  1. 

Orig. 
Daytona  Beach.  FL.  Daytona  Beach  Intl. 

LOG  BC  RWY  25R.  Amdt.  15 
Daytona  Beach.  FL.  Dajrtona  Beach  Intl. 

ILS  RWY  7L.  Amdt.  29 
Sandersville,  GA,  Kaolin  Field.  NDB  OR 

GPS  RWY  12.  Amdt.  3,  Cancelled 
Sandersville.  GA.  Kaolin  Field.  NDB 

RWY  12,  Orig. 
St.  Cloud.  MN.  St.  Cloud  Regional.  ILS 

OR  LOG  RWY  31.  Amdt.  3 
St.  Cloud.  MN.  St.  Cloud  Regional. 

VOR/DME  RWY  13.  Orig. 
St.  Cloud.  MN.  St.  Cloud  Regional,  VOR 

RWY  31.  Orig. 
St.  Cloud,  MN,  St.  Cloud  Regional,  NDB 

RWY  31,  Amdt.  3 
St.  Cloud,  MN.  St.  Cloud  Regional. 

VOR/DME  RWY  13.  Amdt.  8C. 

Cancelled 
St.  Cloud.  MN.  St.  Cloud  Regional.  VOR 

RWY  31.  Amdt.  11.  Cancelled 
Beriin.  NH.  Berlin  Muni.  RNAV  (GPS) 

RWY  18.  Orig. 
Berlin.  NH.  Berlin  Muni.  GPS  RWY  18. 

Orig.  Cancelled 
Berlin,  NH.  Berlin  Muni.  VOR-B,  Amdt. 

2A 
New  York,  NY,  John  F.  Kennedy  Intl, 

ILS  RWY  22L,  Amdt.  24 
Uberty.  NC.  Causey.  RNAV  (GPS)  RWY 

2,  Orig. 
Uberty,  NC,  Causey,  RNAV  (GPS)  RWY 

20,  Orig. 
Liberty,  NC.  Causey,  VOR  RWY  2, 

Amdt.  5 
Zanesville,  OH,  Zanesville  Muni,  ILS 

OR  LOC/DME  RWY  22,  Orig. 
Ponca  City,  OK,  Ponca  City  Rgial.  RNAV 

(GPS)  RWY  17,  Orig. 
Ponca  City,  OK,  Ponca  City  Rgnl,  GPS 

RWY  17,  Orig.,  Cancelled 
Ponca  City,  OK,  Ponca  City  Rgnl,  RNAV 

(GPS)  RWY  35,  Orig. 
Ponca  City,  OK,  Ponca  City  Rgnl,  GPS 

RWY  35,  Orig-A,  Cancelled 
Wagoner,  OK,  Hefaer-Easley.  RNAV 

(GPS)  RWY  18.  Orig. 
Wagoner.  OK,  Hefner-Easley,  RNAV 

(GPS)  RWY  36,  Orig. 
Newport  News,  VA,  Newport  News/ 

Williamsburg  Intl.  NDB  RWY  2. 

Amdt.  5 
Newport  News.  VA.  Newport  News/ 

Williamsburg  Intl.  NDB  RWY  20, 

Amdt.  4 
Newport  News,  VA,  Newport  News/ 

Williamsburg  hitl.  RNAV  (GPS)  RWY 

2,  Orig. 


Newpor  News,  VA,  Newport  News/ 

Willia  nsburg  InU,  RNAV  (GPS)  RWY 

20.  Oi  g. 
New  Ri(|imond.  WI.  New  Richmond 
^    Muni,: NDB  RWY  14,  Amdt.  2 
New  RiAmond,  WI,  New  Richmond 

Muni  .[RNAV  (GPS)  RWY  14.  Orig. 
New  Ricfunond,  WI,  New  Richmond 

Muni,iRNAV  (GPS)  RWY  32,  Orig. 
New  Ricxunond,  WI,  New  Richmond 

Muni.  GPS  RWY  32,  Orig.,  Cancelled 

*  *  *  Effective  January  22,  2004 

Ada.  OK .  Ada  Mimi.  VOR/DME-A, 
Orig.-l ) 

*  *  *  E)  fecfjVe  February  19,  2004 

Chevak.  A.K,  Chevak,  RNAV  (GPS)  RWY 

14.  Or  g. 
Chevak,  AK,  Chevak.  RNAV  (GPS)  RWY 

32,  Org. 
Kivalina  AK,  Kivalina,  RNAV  (GPS) 

RWY    2,  Orig. 
Kivalina  AK,  Kivalina,  RNAV  (GPS) 

RWY ;  10,  Orig. 
Kotlik,  /  K,  Kotlik,  RNAV  (GPS)  RWY 

02.  Org. 
Kotlik,  /  K.  Kotlik,  RNAV  (GPS)  RWY 

20.  Or  g. 
Fort  Woi  th,  TX.  Fort  Worth  Meacham 

Intl.  NDB  RWY  16.  Amdt.  6 
Fort  Woi  th.  TX.  Fort  Worth  Meacham 

Intl,  R  NJAV  (GPS)  RWY  16.  Orig. 
Quinton  VA,  New-Kent  County,  RNAV 

(GPS)  VNY  10,  Orig. 
Quinton  VA,  New  Kent  County,  RNAV 

(GPS)  ?WY  28,  Orig. 
Quinton  VA,  New  Kent  County,  VOR- 

A,  Am  dt.  1 
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COJE 


NATIOri  \L  AERONAUTICS  AND 

SPACE  Administration 

14  CFR  l>art  1260 
RIN270a-AC75 

NASA  G  tint  and  Cooperative 
Agreement  Handbook — Public 
Acknowiedgements 

AGENCY:  pJational  Aeronautics  and 
Space  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
NASA  Grant  and  Cooperative 
Agreemant  Handbook  to  include  public 
acknowledgement  of  NASA's 
photographs  and  illustrations  in  reports 
or  publii  :ations  generated  by  NASA's 
award  o:  grants  or  cooperative 
agreeme  its. 

EFFECTIVE  DATE:  December  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Brundags,  Code  HK,  (202)  358-0481,  e- 
mail:  pa  il.d.brundage@nasa.gov. 


SUPPLEMEKTARY  MFORMATXHI: 

A.  Background 

In  publications  generated  from 
NASA's  award  of  grants  and  cooperative 
agreements,  principal  investigators 
sometimes  fail  to  acknowledge  NASA's 
photographs  and  illustrations.  This  final 
rule  sets  forth  NASA's  desire  for 
acknowledgement  in  14  CFR  1260.22. 
NASA  published  a  proposed  rule  in  the 
Federal  Register  on  August  15.  2003  (68 
FR  48837).  No  comments  were  received. 
Therefore,  the  proposed  rule  is  being 
adopted  as  final  without  change. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  (a)  few  grants  and  cooperative 
agreements  under  14  CFR  part  1260  are 
awarded  to  small  businesses,  (b)  it  will 
only  affect  the  few  recipients  of  awards 
that  make  use  of  NASA  photographs 
and  illustrations  in  their  publications, 
and  (c)  this  final  rule  has  no  economic 
impact  on  award  recipients  since  it  only 
requests  acknowledgment  of  the  source 
of  photographs  and  illustrations  in  the 
recipients'  publications. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  (OMB)  and  Budget  under 
44  U.S.C.  3501,  et.  seq. 

List  of  Subjects  in  14  CFR  Part  1260 

Grant  Programs — Science  and 
Technology. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

m  Accordingly,  14  CFR  Part  1260  is 
amended  as  follows: 

■  1.  The  authority  citation  for  14  CFR 
1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(l},  Pub.  L.  97- 
258,  and  96  Stat.  1003  (31  U.S.C.  6301,  et 
seq.). 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

■  2.  Amend  the  provision  at  section 
1260.22  by  revising  the  date  and  adding 
paragraph  (a)(3)  to  read  as  follows: 
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11280.22    Technical  publications  and 


Technical  Publications  and  Reports 
December  2003 

(a)*  *  • 

(3)  As  a  courtesy,  any  release  of  a 
NASA  photograph  or  illustration  should 
list  NASA  first  on  the  credit  line 
followed  by  the  name  of  the  Principal 
Investigator's  Institution.  An  example 
follows: 

"Photograph  <or  illustration,  figiu«, 
eto  courtesy  of  NASA  <or  NASA 
Center  managing  the  mission  or 
program>  and  the  <Principal 
Investigator's  institution>." 
***** 

[End  of  provision] 

[FR  Doc.  03-29931  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  7S10-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 
[Oocicet  No.  2002N-0305] 

Medical  Devices:  Classification  of  ttte 
Dental  Sonography  Device  and  Jaw 
Tracking  Device 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  the 
dental  sonography  device  into  class  I, 
when  it  is  used  to  monitor 
temporomandibular  joint  sounds,  and 
into  class  11,  when  it  is  used  to  interpret 
temporomandibular  joint  sounds  for  the 
diagnosis  of  temporomandibular  joint 
disorders  and  associated  orofacial  pain. 
FDA  is  classifying  the  jaw  tracking 
device  into  class  I,  when  it  is  used  to 
monitor  mandibular  jaw  positions 
relative  to  the  maxilla,  and  into  class  II, 
when  it  is  used  to  interpret  mandibular 
jaw  positions  relative  to  the  maxilla,  for 
the  diagnosis  of  temporomandibular 
joint  disorders  and  associated  orofacial 
pain.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  announcing 
the  availability  of  a  guidance  dociunent 
that  will  serve  as  the  special  control  for 
this  device.  FDA  is  taldng  this  action 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  1976  amendments),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA),  the  Food  and  Drug 
Administration  Modernization  Act  of 


1997  (FDAMA)  and  the  Medical  Device 
User  Fee  and  Modernization  Act  of  2002 
(MDUFMA). 

DATES:  This  rule  is  efi^ective  January  2, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Runner,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-827-5283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  act  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  1976  amendments 
(Public  Law  94-295),  the  SMDA  (PubUc 
Law  101-629),  and  FDAMA  (Public  Law 
105-115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices  as  a  function  of  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  FDA 
refers  to  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the  1976 
amendments),  generally  referred  to  as 
preamendments  devices,  are  classified 
after  FDA  has:  (1)  Received  a 
recommendation  from  a  device 
classification  panel  (an  FDA  advisory 
conunittee);  (2)  published  the  panel's 
recommendation  for  comment,  along 
with  a  proposed  regulation  classifying 
the  device;  and  (3)  published  a  final 
regulation  classiiying  the  device.  FDA 
has  classified  most  preamendments 
devices  under  these  procedures. 

Devices  that  were  not  in  commercial 
distribution  before  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  in  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
in  and  require  premarket  approval, 
imless  and  until  FDA  does  the 
following:  (1)  Reclassifies  the  device 
into  class  I  or  II;  (2)  issues  an  order 
classifying  the  device  into  class  I  or  II 
in  accordance  with  new  section 
513(f)(2)  of  the  act,  as  amended  by 
FDAMA;  or  (3)  issues,  under  section 
513(i)  of  the  act,  an  order  finding  the 
device  as  substantially  equivalent  to  a 
predicate  device  that  does  not  require 
premarket  approval.  FDA  determines 
whether  new  devices  are  substantially 
equivalent  to  preamendments  devices 
by  means  of  premarket  notification 


procediu«s  as  delineated  in  section 
510(k)  of  the  act  (21  U.S.C.  360(k))  and 
part  807  of  the  regulations  (21  CFR  part 
807). 

Through  premarket  notification 
procedures,  a  person  may,  without 
submission  of  a  premarket  approval 
application  (PMA),  market  a 
preamendments  type  device  that  has 
been  classified  into  class  ID  until  FDA 
issues  a  final  regulation  under  section 
515(b)  of  the  act  (21  U.S.C.  360e(b)) 
requiring  premarket  approval. 
Consistent  with  the  act  and  the 
regulations,  FDA  consulted  with  the 
Dental  Products  Advisory  Panel  (the 
Panel),  an  FDA  advisory  committee, 
regarding  the  classification  of  the  dental 
sonography  device  and  the  jaw  tracking 
device. 

n.  Regulatory  History  of  the  Device 

In  the  Federal  Register  of  August  14, 
2002  (67  FR  52901),  FDA  proposed  to  ' 
classify  the  dental  sonography  device 
into  class  I  when  it  is  used  to  monitor 
temporomandibular  joint  sounds,  and 
into  class  II,  when  it  is  used  to  interpret 
temporomandibular  joint  sounds  for  the 
diagnosis  of  temporomandibular  joint 
disorders  and  associated  orofacial  pain. 
FDA  also  proposed  to  classify  the  jaw 
tracking  device  into  class  I,  when  it  is 
used  to  monitor  mandibular  jaw 
positions  relative  to  the  maxilla,  and 
into  class  II,  when  it  is  used  to  interpret 
mandibular  jaw  positions  relative  to  the 
maxilla,  for  the  diagnosis  of 
temporomandibular  joint  disorders  and 
associated  orofacial  pain. 

FDA  provided  an  opportunity  for 
interested  persons  to  comment  on  the 
proposed  regulation  and  guidance 
document  until  November  12,  2002. , 
FDA  received  one  conunent  from  a 
consumer,  however,  the  comment  was 
irrelevant  to  the  proposed  rule  because 
it  was  referring  to  a  different  device.  A 
manufacturer  commented  that  the 
identification  of  the  class  II  sonography 
could  be  read  to  place  a  device  in  class 
n  even  if  it  does  not  interpret  sounds. 
The  comment  said  that  a  device  is 
appropriately  in  class  II  if-it  interprets 
sounds.  The  comment  further  suggested 
that  FDA  should  define  "interpret"  to 
mean  that  the  device  provides  a  specific 
diagnosis  and  not  just  meaningful 
output. 

FT)A  agrees  that  the  identification 
may  not  have  been  clear  and  has  revised 
§  872.2050(b)  by  combining  the  last  two 
sentences  to  clarify  that  interpretation  is 
a  necessary  part  of  the  identification. 
FDA  disagrees  that  "interpret"  should 
mean  that  a  device  provides  a  specific 
diagnosis.  FDA  believes  that  it  is 
necessary  that  the  manufacturer  of  a 
class  n  dental  sonography  device  that 
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goes  beyond  a  simple  display  of  raw 
data  should  provide  clinical  information 
and  verification  that  the  information 
provided  by  these  devices  has  clinical 
and  diagnostic  validity,  sensitivity,  and 
specificity  and,  therefore,  the  special 
control,  in  addition  to  the  general 
controls,  is  necessary  to  provide 
reasonable  assurance  of  safety  and 
effectiveness. 

m.  Summary  of  Final  Rule 

FDA  concurs  that  the  dental 
sonography  device  and  the  jaw  tracking 
device,  used  to  monitor 
temporomandibular  joint  sounds  and 
mandibidar  jaw  positions  relative  to  the 
maxilla,  respectively,  should  be 
classified  into  class  I  (general  controls). 
General  controls  would  provide 
reasonable  assurance  of  safety  .and 
effectiveness  for  these  devices  for  these 
intended  uses.  FDA.  however,  believes 
that  the  dental  sonography  device  and 
the  jaw  tracking  device  used  to  interpret 
temporomandibular  joint  sounds  and 
mandibular  jaw  positions  relative  to  the 
maxilla,  respectively,  for  the  diagnosis 
of  temporomandibular  joint  disorders 
and  associated  orofacial  pain  should  be 
classified  into  class  II  (special  controls). 
Premarket  notification  for  dental 
sonography  and  jaw  tracking  devices 
with  these  intended  uses  should  include 
clinical  information  to  demonstrate 
performance,  as  well  as  labeling 
instructing  the  .user  on  proper 
technique,  inteqiretation  of  the  device 
outputs,  and  appropriate  warnings  and 
precautions.  FT)A  concms  with  the  " 
Panel's  recommendation  that  these 
devices  should  be  subject  to  sale  by  or 
on  the  order  of  a  licensed  practitioner. 

FDA  disagrees  with  the  Panel  that  the 
class  I  devices  should  require  premarket 
notification  because  they  meet  the 
reserved  criteria  of  section  510(1)  of  the 
act.  FDA  believes  that  the  intended  uses 
of  monitoring  soimds  emanated  from 
the  temporomandibular  joint  or 
monitoring  mandibular  jaw  positions 
relative  to  the  maxilla  should  be  exempt 
from  premarket  notification.  FDA 
believes  these  devices  for  these 
intended  uses  are  not  of  substantial 
importance  in  preventing  impairment  of 
human  health,  nor  do  they  present  an 
unreasonable  risk  of  illness  or  injury. 

FDA,  however,  is  classifying  into 
class  II,  the  dental  sonography  device 
and  the.jaw  tracking  device  used  to 
interpret  temporomandibular  joint 
sounds  and  mandibular  jaw  positions 
relative  to  the  maxilla,  respectively,  for 
the  diagnosis  of  temporomandibular 
joint  disorlers  and  associated  orofacial 
pain.  Section  510(m)  of  the  act  provides 
that  a  class  II  device  may  be  exempted 
from  the  premarket  notification 


requirem  snts,  if  FDA  determines  that 
premarkf  t  notification  is  not  necessary 
to  provid  i  reasonable  assurance  of 
safety  ano  effectiveness.  FDA  concludes  • 
that  premarket  notification  is  necessary. 
FDA  has  identified  the  following  risks 
to  health  associated  witb  the  class  11 
devices  ap  follows:  (1)  Electrical 
interference.  Electrical  interference 
generateq  by  these  devices  may  affect 
diagnostic  and  therapeutic  medical 
devices,  such  as  certain  types  of  cardiac 
pacemakers;  (2)  Improper  treatment. 
There  is  ^o  general  consensus  or 
established  standard  of  care  regarding 
the  interpretation  of  the  output  of  these 
devices. '  'herefore,  a  misdiagnosis  of 
temporoi  landibular  joint  disorders  and 
associate  1  orofacial  pain  may  lead  to 
impropei  treatment. 

IV.  Speci  il  Controls  Guidance 
Documeqt 

Elsewhere  in  this  issue  of  the  Federal 
Register,  iFDA  is  aimouncing  the 
availabil$y  of  the  guidance  document 
entitled  'jClass  II  Special  Controls 
Guidance  Document:  Dental 
Sonography  and  Jaw  Tracking  Devices." 
This  guidance  document  will  serve  as 
the  speci  il  control  for  the  class  11  dental 
sonograp  ly  euid  jaw  tracking  devices. 

FDA  b<  lieves  that  review  of 
performa  ice  characteristics  described  in 
the  speci  d  controls  guidance  and 
approprii  ite  labeling  can  ensure  that 
acceptab  e  levels  of  performance  for 
both  safe  y  and  effectiveness  are 
addressei  1  before  marketing  clearance. 
Thus,  pel  sons  who  intend  to  market  this 
device  m  ist  submit  to  FDA  a  premarket 
notificatl  )n  submission  before 
marketin  ;  the  device.  Following  the 
effective  iate  of  the  final  classification 
rule,  any  firm  submitting  a  510(k) 
premarkt  t  notification  for  these  class  II 
devices  v  rill  need  to  address  the  issues 
covered  i  n  the  special  control  guidance. 
However  the  firm  need  only  show  that 
its  devici  i  meets  the  recommendations 
of  the  gu  dance  or  in  some  other  way 
provides iequivalent  assurances  of  safety 
and  effectiveness. 


nmental  Impact       - 

ncy  has  determined  under  21 
(b)  that  this  classification 
f  a  type  that  does  not 
lly  or  cumulatively  have  a 
t  effect  on  the  human 
ent.  Therefore,  neither  an 
ental  assessment  nor  an 
ental  impact  statement  is 


V.Eni 

The  ai 
CFR  25, 
action  is 
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VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601-612).  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1501  et 
seq.).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives.  If 
regulation  is  necessary,  a  regulatory 
agency  must  plot  a  course  that 
maximizes  net  benefits  (including 
potential  economic,  environmental, 
public  health  and  safety,  and  other 
advantages;  distributive  impacts;  and 
equity).  The  agency  believes  this  final 
rule  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  Additionally,  as 
defined  by  the  Executive  order  tihe  final 
rule  does  not  constitute  a  significant 
regulatory  action.  As  a  result,  the  final 
rule  is  not  subject  to  review  under  the 
Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  class  I  devices  are  already 
subject  to  the  general  controls 
provisions  of  die  act.  The  special 
controls  guidance  does  not  impose  any 
new  requirements  on  manufacturers  of 
class  I  devices.  Manufactiu^rs  of  the 
class  II  dental  sonography  and  jaw 
tracking  devices  currently  are  required 
to  submit  premarket  notifications.  The 
guidance  document  reflects  existing 
FDA  practice  in  the  review  of  these 
premarket  notifications.  FDA  expects 
that  manufacturers  of  cleared  dental 
sonography  and  jaw  tracking  devices 
will  not  have  to  take  any  additional 
action  in  response  to  this  rule.  This  rule 
will  help  expedite  the  review  process 
for  any  new  manufacturers  of  these 
devices.  The  agency  therefore  certifies 
that  the  final  rule  will  not  have  a    -. 
significant  economic  impact  on  a 
substantial  niimber  of  small  entities.  In 
addition,  this  final  rule  will  not  impose 
costs  of  $100  million  or  more  on  either 
the  private  sector  or  State,  local,  and 
tribal  governments  in  the  aggregate,  and 
therefore  asummary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
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federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

Vm.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  the  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget,  according  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  is  not  required. 

List  of  Subjects  in  21  CFR  Part  872 

Medical  devices. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  872  is 
amended  as  follows: 

PART  872— DENTAL  DEVICES 

■  1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

■  2.  Section  872.2050  is  added  to  subpart 
B  to  read  as  follows: 

§872.2050    Dental  sonography  device. 

(a)  Dental  sonography  device  for 
monitoring— (1)  Identification.  A  dental 
sonography  device  for  monitoring  is  an 
electrically  powered  device,  intended  to 
be  used  to  monitor  temporomandibular 
joint  soimds.  The  device  detects  and 
records  soimds  made  by  the 
temporomandibular  joint. 

(2)  Classification.  Class  L  The  device 
is  exempt  from  the  premarket 
notification  provisions  of  subpart  E  of 
part  807  of  this  chapter  subject  to 
§872.9. 

(b)  Dental  sonography  device  for 
interpretation  and  diagnosis — (1) 
Identification.  A  dental  sonography 
device  for  interpretation  and  diagnosis 
is  an  electrically  powered  device, 
intended  to  interpret 
temporomandibular  joint  sounds  for  the 
diagnosis  of  temporomandibular  joint 
disorders  and  associated  orofacial  pain. 
The  device  detects,  records,  displays, 
and  stores  sounds  made  by  the 
temporomandibular  joint  during  jaw 
movement.  The  device  interprets  these 
sounds  to  generate  meaningful  output, 
either  directiy  or  by  connection  to  a 
personal  computer.  The  device  may  be 
part  of  a  system  of  devices,  contributing 
joint  soimd  information  to  be 
considered  with  data  from  other 
diagnostic  components. 

(2)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  guidance  document 
entitied  "Class  II  Special  Controls 


Guidance  Document:  Dental 
Sonography  and  Jaw  Tracking  Devices." 

■  3.  Section  872.2060  is  added  to  subpart 
B  to  read  as  follows: 

§872.2060    Jaw  tracking  device. 

(a)  Jaw  tracking  device  for  monitoring 
mandibular  jaw  positions  relative  to  the 
maxilla — (1)  Identification.  A  jaw 
tracking  device  for  monitoring 
mandibular  jaw  positions  relative  to  the 
maxilla  is  a  nonpowered  or  electrically 
powered  device  that  measiu«s  and 
records  anatomical  distances  and  angles 
in  three  dimensional  space,  to 
determine  the  relative  position  of  the 
mandible  with  respect  to  the  location 
and  position  of  the  maxilla,  while  at  rest 
and  diuing  jaw  movement. 

(2)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  provisions  of 
subpart  E  of  part  807  of  this  chapter 
subject  to  §  872.9. 

(b)  Jaw  tracking  device  for 
interpretation  of  mandibular  jaw 
positions  for  the  diagnosis — (1) 
Identification.  A  jaw  tracking  device  for 
interpretation  of  mandibular  jaw 
positions  relative  to  the  maxilla  for  the 
diagnosis  of  temporomandibular  joint 
disorders  and  associated  orofacial  pain 
is  a  nonpowered  or  electrically  powered 
device  that  measures  and  records 
anatomical  distances  and  angles  to 
determine  the  relative  position  of  the 
mandible  in  three  dimensional  space, 
with  respect  to  the  location  and  position 
of  the  maxilla,  while  at  rest  and  during 
jaw  movement.  The  device  records, 
displays,  and  stores  information  about 
jaw  position.  The  device  interprets  jaw 
position  to  generate  meaningful  output, 
either  directiy  or  by  connection  to  a 
personal  computer.  The  device  may  be 

a  part  of  a  system  of  devices, 
contributing  jaw  position  information  to 
be  considered  with  data  from  other 
diagnostic  components. 

(2)  Classification.  Class  II  (special 
controls).  The  special  control  for  this 
device  is  FDA's  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Dental 
Sonography  and  Jaw  Tracking  Devices." 

Dated:  October  23,  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health . 

[FR  Doc.  03-29863  Filed  12-1-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trada 
Bureau 

27  CFR  Part  9 

fT-O.  TTB-7;  Re  Notice  No.  965] 

mN:1513-AA68 

Expansion  of  the  Russian  River  Valley 
Vmcultural  Area  (2002R-421P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
action:  Final  rule  (Treasury  decision). 

summary:  This  final  rule  expands  by 
767  acres  the  eastern  boundary  of  the 
Russian  River  Valley  viticultural  area  in 
Sonoma  County,  California.  The 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  believes  the  use  of  viticultural 
area  names  as  appellations  of  origin  in 
wine  labeling  and  advertising  helps 
consumers  identify  the  wines  they  may 
purchase.  It  also  allows  wineries  to 
better  designate  the  specific  grape- 
growing  area  in  which  their  wine  grapes 
were  grown. 

EFFECTIVE  DATE:  This  final  rule  is 

effective  on  February  2,  2004. 

FOR  FURTIiER  INFORMATKM  CONTACT: 

N.A.  Sutton,  Specialist.  Regidations  and 

Procedures  Division,  Alcohol  and 

Tobacco  Tax  and  Trade  Bureau  (TTB), 

6660  Delmonico  Drive,  #D422,  Colorado 

Springs,  CO  80919;  telephone  415-271- 

1254. 

SUPPLEMENTARY  INFORMATION: 

Homeland  Security  Act  Impact  on  Rule 
Making 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  agencies,  the 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Biueau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  in  the 
Department  of  Justice.  Regulation  of 
wine  labeling,  including  viticultural 
area  designations,  is  the  responsibility 
of  the  new  TTB.  References  to  ATF  in 
this  document  relate  to  events  that 
occurred  prior  to  January  24,  2003,  or  to 
functions  that  the  Biu^au  of  Alcohol, 
Tobacco,  Firearms  and  Explosives 
continues  to  perform. 

Background  on  Viticultural  Areas 

TTB  Authority 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
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identity,  while  prohibiting  the  use  of 
misleading  infonnation  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  to  carry  out  its  provisions. 
The  Secretary  has  delegated  this 
authority  to  the  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau. 

Regulations  in  27  CFR  Part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
estabUshment  of  definitive  viticultural 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  Title  27 
CFR  part  9,  American  Viticidtural 
Areas,  contains  the  list  of  approved 
viticultural  areas  for  American  wines. 

Definition 

Title  27  CFR  4.25a(e)(l)  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9.  These 
designations  allow  consumers  and 
vintners  to  attribute  a  given  quality, 
reputation,  or  other  characteristic  of 
wine  made  firom  grapes  grown  in  an  area 
to  its  geographic  origin. 

Requirements  : 

Section  4.25(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Anyone  interested  may 
petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  must  include — 

•  Evidence  that  the  proposed 
viticultural  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition: 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition; 

•  Evidence  that  the  proposed  area's 
growing  conditions,  such  as  climate, 
soils,  elevation,  physical  features,  etc., 
distinguish  it  fi-om  surrounding  areas; 

•  A  description  of  the  proposed 
viticultural  area's  specific  boimdaries, 
based  on  featiu-es  foimd  on  United 
States  Geological  Survey  (USGS)- 
approved  maps;-and 

•  Copies  oi  the  appropriate  USGS-  ' 
approved  map(s)  with  the  boundaries 
prominently  marked. 

Impact  on  Current  Wine  Labels 

As  appellations  of  origin,  viticultural 
area  names  have  geographic  significance 
and,  under  the  FAA  Act,  may  not  be 
used  in  a  misleading  manner  on  wine 
labels.  Our  27  CFR  part  4  label 
regulations  prohibit  the  use  of  brand 
names  with  geographic  significance  on 
a  wine  unless  the  wine  meets  the 
appellation  of  origin  requirements  for 


the  name  d  area.  The  FAA  Act  and  our 
regulatio  is  also  prohibit  the  misleading 
use  of  a  1  iticultural  area  name  on  a  wine 
label  in  a  context  other  than  an 
appellati  an  of  origin.  (See  27  CFR 
4.33(b), '.  .39(i).  and  4.39(j). 

Bottlei  s  who  use  brand  names, 
includin  ;  trademarked  names,  similar  to, 
"Russiar  River  Valley"  must  ensure  that 
their  exi:  ting  products  are  eligible  to 
use  the  v  ticultural  area's  name  as  an 
appellati  an  of  origin.  For  a  wine  to  be 
eligible,  ft  least  85  percent  of  the  grapes 
in  the  wihe  must  have  been  grown 
within  tt  e  viticultural  area,  and  the 
wine  mu  it  meet  the  other  requirements 
of  27  CFR  4.25(e)(3).  If  a  wine  is  not 
eligible  f  )r  the  appellation,  the  bottler 
must  cha  nge  the  brand  name  or  other 
label  refe  rence  and  obtain  approval  of  a 
new  labe  .  Different  rules  apply  if  a 
wine  in  t  lis  category'  has  a  brand  name 
used  pri(  r  to  July  7,  1986.  See  27  CFR 
4.39(i)  for  details. 

Russian  Uver  Valley  Expansion 
Petition 

ATF  re  ceived  a  petition  from  Donald 
L.  Caranc  of  the  Ferrari-Carano 
Vineyarc  s  and  Winery  in  Healdsburg, 
Califomi  t,  in  August  2002,  proposing  a 
767-acre  axpansion  of  the  established 
96,000-a(  Te  Russian  River  Valley 
viticultu]  al  area  (see  27  CFR  9.66).  On 
January  ( ,  2003,  ATF  published  a  Notice 
of  Propoi  ed  Rulemaking  requesting 
commen'  s  on  the  expansion  of  the 
Russian  1  Uver  area.  (See  Notice  No.  965, 
68  FR  10  JO).  TTB  received  six 
commen  s,  which  are  described  and 
evaluate*  in  the  Notice  of  Proposed 
Rulemak  ng  section  of  this  document. 

Locate  i  approximately  55  miles  north 
of  San  Fi  ancisco,  the  Russian  River 
Valley  e?  pansion  area  fits  into  a  90° 
angle  in  he  original  eastern  boimdary  at 
the  villa{  e  of  Fulton,  which  is  just 
northwe!  t  of  the  city  of  Santa  Rosa  in 
Sonoma  bounty,  California.  The 
expansia  a  area  has  the  same  climate 
and  othe  -  characteristics  as  the 
originall; '  established  Russian  River 
Valley  vi  ticultural  area.  The  added  land 
accounts  for  less  than  a  one  percent 
increase  ,n  the  original  size  of  the 
viticultu  al  area.  In  the  past,  some 
winegraj  e  growers  in  the  expansion 
area  erro  leously  believed  their 
vineyard  5  to  be  within  the  boundaries  of 
the  Russ  an  River  Valley  viticultural 
area.  Tha  newly  expanded  boundaries 
include  Fulton  Road  on  the  west.  River 
Road  on  the  north,  U.S.  Highway  101  on 
the  east,  md  two  locally  known  streets, 
Dennis  L  ane  and  Francisco  Avenue,  on 
the  south.  Within  these  boundaries 
approximately  365  acres  are  currently 
planted  I  o  grapes. 


Name  Evidence 

The  767-acre  expansion  area  was 
commonly  considered  to  be  part  of  the 
original  Russian  River  Valley 
viticultural  area.  A  Wine  Coimtry  Living 
magazine  map  of  viticultural  areas, 
dated  July  2002,  shows  the  expansion 
area  as  being  within  the  established 
Russian  River  Vsilley  viticultiiral  area's 
borders.  A  June  2002,  Wine  Spectator 
Online  article  states  that  the  Vintners 
Inn  hotel,  which  lies  in  the  expansion 
area,  is  within  the  originally  established 
boundaries.  The  Russian  River  Wine 
Road  Web  site  (1998-2002)  locates  the 
Vintners  Inn  and  Siduri  Wines  inside 
the  Russian  River  viticultiual  area, 
although  both  are  in  the  expansion  area. 
In  August  2002,  the  Russian  River 
Valley  Winegrape  Growers  Association 
Web  site  listed  several  members  who  are 
in  the  expansion  area.  Also,  road  signs 
indicate  that  the  expanded  boundary 
area  is  locally  associated  with  the 
Russian  River  area. 

Boundary  Evidence 

Historically,  according  to  Mr.  John 
Marcucci,  whose  femily  has  owned 
thirty  acres  in  the  area  for  four 
generations,  the  land  in  the  expansion 
area  was  used  for  prune  orchards  and 
vineyards.  He  recalls  that,  prior  to  1918, 
the  acreage  was  planted  to  Petite  Syrah, 
Zinfandel,  and  Pinot  Noir  wine  grapes. 
Mr.  Marcucci  and  Mr.  Henry  Bisordi, 
both  life  long  residents  of  the  area,  also 
recollect  that  years  ago  prune  orchards 
were  more  profitable  than  vineyards, 
but  when  the  market  changed,  some 
orchards  were  replaced  with  vineyards. 
The  previous  owner  of  the  Vintners  Inn 
land  claims  that  approximately  50  acres 
were  devoted  to  French  Colombard 
wine  grapes  and  orchards.  The  orchards 
were  removed  about  25  years  ago  for 
Chardonnay,  Pinot  Blanc,  and 
Sauvignon  Blanc  wine  grape  plantings. 
Currently,  48  percent,  or  almost  half  of 
the  767-acre  expansion  area,  is  used  for 
viticulture. 

Growing  Conditions 

Treasury  Decision  ATF-159  of 
October  21, 1983,  48  FR  48813. 
established  the  Russian  River  Valley  as 
a  viticultural  area.  This  Treasiuy 
Decision  stated: 

The  Russian  River  viticultural  area         • 
includes  those  areas  through  which  flow  the 
Russian  River  or  some  of  its  tributaries  and 
where  there  is  a  significant  climate  effect 
bom  coastal  fogs.  The  specific  growing 
climate  is  the  principal  distinctive 
characteristic  of  the  Russian  River  Valley 
viticultural  area.  The  area  designated  is  a 
cool  growing  coastal  area  because  of  fog 
intruding  up  the  Russian  River  and  its 
tributaries  during  the  early  morning  hours. 
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Climate 


The  term  "Russian  River,"  as  it 
applies  to  viticulture,  refers  to  the  cool 
temperatures  and  coastal  fog  that 
influence  portions  of  the  Russian  River 
Valley.  The  expansion  area  has  heavy 
fog,  as  noted  on  an  undated  map  titled 
"Lines  of  Heaviest  and  Average 
Maximum  Fog  Intrusion  for  Sonoma 
County." 

The  petition  and  Treasury  Decision 
ATF-159,  which  established  the 


Russian  River  Valley  viticultural  area, 
both  refer  to  the  Winkler  degree-day 
(acciimulated  heat  imits)  system  used  to 
classify  grape-growing  climatic  regions 
(see  "General  Viticulture,"  Albert  J. 
Winkler,  University  of  California  Press, 
1975).  As  noted  in  Treasiuy  E)ecision 
ATF-159,  "The  Russian  River  Valley 
viticultural  area  is  termed  'coastal  cool' 
with  a  range  of  2000  to  2800 
accumulated  heat  units." 

The  767-acre  expansion  petition 
dociunented  a  degree-day  study  of  three 


vineyards  bom  April  2001  through 
October  2001,  which  coincides  with 
Winkler's  growing  season.  Two  of  these 
vineyards  are  within  the  original 
Russian  River  Valley  viticultural  area, 
while  the  other  is  in  the  newly 
approved  expansion  area.  This  study 
measured  air  temperature,  wind  speed, 
precipitation,  and  humidity  at  the  three 
area  vineyards.  Docxunentation  is 
provided  in  the  following  table: 


Vineyard 


In  the  established  viticultural  area: 

Vino  Farms  Vineyard  

Storey  Creek  Vineyard 

In  the  proposed  expansion  area: 
LeCarrefour  Vineyards 


Degree-Days 

(accumulated 

heat  units) 


2.477 
2,736 

2,636 


The  results  from  the  three  vineyards 
studied  show  that  all  three  are  within 
the  2,000  to  2,800  acciunulated  heat 
units  range  found  in  the  Russian  River 
Valley  viticultural  area,  as  stated  in 
Treasury  Decision  ATF-159.  We 
independently  confirmed  that 
LeCarrefoiu-  Vineyards,  at  4350  Barnes 
Road,  Santa  Rosa.  California,  is  within 
the  approved  expansion. 

Elevation 

Elevations  in  the  expansion  area  range 
from  130  feet  to  160  feet,  with  a  gentle 
rise  from  southwest  to  northeast, 
according  to  the  two  USGS  topographic 
maps  covering  the  expansion  area. 
These  elevations  are  similar  to  those 
found  in  the  portion  of  the  established 
Russian  River  Valley  viticultural  area 
immediately  adjacent  to  the  expansion 
area. 

Soil 

The  predominant  soils  of  the 
expanded  Russian  River  Valley 
viticultinal  area  are  Huichica  Loam, 
Yolo  Clay  Loam,  euid  Yolo  Silt  Loam,  as 
depicted  on  the  Sonoma  County  Soil 
Survey  map  (USDA.  1972),  sheet  74. 
These  soils  are  also  found  within  the 
originally-established  Russian  River 
Valley  viticultural  area  in  vineyards  to 
the  north  of  the  expansion  area,  as  noted 
on  pages  57  and  66  of  the  maps 
developed  by  the  USDA's,  Forest 
Service  and  Soil  Conservation  Service 
in  May  1972.  Treasury  Decision  ATF- 
159,  which  established  the  Russian 
River  Valley  viticultural  area,  does  not 
identify  any  predominant  soils  or 
indicate  unique  soils  of  the  viticultiu"al 
area. 


Watershed 

Both  the  original  Russian  River  Valley 
viticultural  area  and  the  expanded  area 
are  in  the  large  Russian  River  Valley 
watershed,  as  noted  on  the  (California) 
Depeirtment  of  Fish  and  Game  Inland 
Fisheries  Division's  "Russian  River 
Watershed"  map  of  Aprrl  1, 1997.  This 
watershed  includes  the  Russian  River 
and  the  tributaries  noted  in  Treasury 
Decision  ATF-159. 

Notice  of  Proposed  Rulemaking 

Comments 

The  Notice  of  Proposed  Rulemaking, 
Notice  No.  965,  requested  comments 
from  all  interested  persons  concerning 
the  expansion  of  the  Russian  River 
Valley  viticultural  area  by  March  10, 
2003.  TTB  received  six  comments.  Two 
comments  supported  the  petitioned 
expansion,  three  opposed  the  expansion 
as  petitioned,  and  one  stated  that  this 
type  of  Government  ruling  is  not  in  the 
public  interest.  These  comments  are 
posted  on  the  TTB  Web  site  under 
Notice  No.  965  at  http://www.ttb.gov/ 
alcohol/rules/index.htm. 

After  careful  evaluation  of  each 
comment,  TTB  has  approved  the  767- 
acre  expansion  of  the  Russian  River 
Valley  viticultural  area  in  accordance 
with  the  August  2002  petition's 
proposed  boimdaries. 

Tne  first  supporting  comment,  from  a 
winemaker  with  18  years  of  experience, 
states  "the  area  between  Fulton  road 
and  Hwy  101,  proposed  for  inclusion  in 
the  RRV  [Russian  River  Valley]  in 
Notice  965  is  very  true-to-type  for  the 
RRV  [Russian  River  Valley]."  The 
commenter  explains  that  the  quality  of 
grapes  grown  in  the  expansion  area  is 
on  par  with  the  nearby  vineyards  inside 


the  boundaries  of  the  originally 
established  Russian  River  Valley 
viticultural  area.  This  commenter  notes 
that  in  the  future  he  will  not  hesitate  to 
buy  winegrapes  from  the  expansion  area 
and  include  them  in  his  Russian  River 
Valley-labeled  wines. 

The  second  favorable  comment 
requested  approval  of  the  proposed 
expansion  and  notes  that  the  expansion 
area  "satisfies  all  the  criteria  outlined  in 
Title  27  CFR  4.25a(e)(2)  for  proposing 
an  American  viticultural  area  (AVA)." 
The  commenter  states  that  the 
expansion  area  satisfies  the  principal 
distinctive  characteristic  of  the  Russian 
River  Valley  viticultural  area  with  its 
"significant  climatic  effect  from  coastal 
fogs." 

A  comment,  neither  in  favor  or 
opposed  to  the  Russian  River  Valley 
viticultinal  area  expansion  petition, 
states  that  this  type  of  ruling  is  "not  in 
the  public  interest  and  the  government 
has  no  business  in  this."  The  comment 
continues  that  such  rulings  are  for 
conunercial  purposes,  do  not  directly 
benefit  the  public,  and  argues  that  the 
wine  industry  should  be  responsible  for 
this  action. 

The  FAA  Act  requires  that  alcohol 
beverage  labels  provide  the  consiuner 
with  adequate  information  regarding. 
among  other  things,  a  product's  identity. 
TTB  believes  the  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  helps 
consumers  identify  the  wines  they  may 
purchase. 

The  first  opposing  comment  states,  "If 
anything,  the  Russian  River  Valley  AVA 
shoiUd  be  made  smaller  to  reflect  the 
uniqueness  of  that  area."  The 
commenter  adds  that  since  the  767-acre 
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expansion  area  falls  outside  the  original 
Russian  River  Valley  viticultural  area, 
the  expansion's  approval  will  mislead 
wine  buyers.  The  commenter  concludes 
that  the  petitioning  winery  should  not 
be  allowed  to  purchase  land  outside  the 
established  viticultural  area's 
boundaries  and  then  propose  the  area's 
expansion  to  include  its  piuchased 
land.  

In  response,  TTB  notes  that  its  27  CFR 
part  9  regulations  state  that  TTB  shall 
receive  and  process  petitions  to 
establish  viticultural  areas  and  that  such 
areas  are  found  with  the  territorial 
extent  of  the  entire  United  States, 
including  the  Russian  River  Valley. 
There  is  no  regulatory  provision  to 
prohibit  petitioners,  who  have 
purchased  property  outside  the 
boundaries  of  an  established  American 
viticultural  area,  from  proposing  an 
expansion  of  the  viticultural  area's 
boundary  line  to  include  their  property. 
We  have  also  determined  that  the 
petition  supports  the  requirements  in 
4.25a(e)(2)  for  the  expansion  of  this 
viticultiual  area. 

Two  commenters  oppose  the  Carano 
petition  taexpand  the  Russian  River 
Valley  viticultural  area.  Both  argue  that 
the  expansion  area  does  not  comply 
with  the  American  Viticultural  Area 
regulations  in  27  CFR  part  9  because 
there  is  "substantial  acreage  outside  the 
proposed  expanded  boimdaries  that  is 
not  significantly  different,  and  in  many 
cases  is  identical,  to  land  within  the 
proposed  area  of  addition."  Also,  they 
explain  there  is  no  difiierence  in  climate, 
soils,  or  elevation  in  the  areas 
immediately  beyond  the  Carano 
boundary  line  expansion.  One  of  the 
conunenters  separately  states  the  Carano 
petition  is  "incomplete." 

Both  comment  letters  indicate  that  on 
January  17,  2003,  the  Russian  River 
Valley  Winegrowers  group  submitted  a 
petition  to  expand  the  Russian  River 
Valley  viticultural  area  boundaries  by 
30,200  acres.  This  group's  expansion 
petition  includes  the  subject  area  of  this 
final  rule  and,  as  discussed  in  the  two 
comments,  other  areas  with  similar 
climate,  soil  and  elevation.  Both 
commenters  requested  that  Carano's 
August  2002  petition  for  the  767-acre 
expansion  of  the  Russian  River  Valley 
viticultiual  area,  which  is  approved  by 
this  ruling,  be  pined  with  the  January 
2003  expansion  petition  of  the  Russian 
River  Valley  Winegrowers  group. 

In  response  to  the  opposition  to  the 
Carano  petition,  TTB  notes  that  the  two 
comments  do  not  disagree  with  the 
petitioned  767-acre  expansion,  but 
believe  that  the  expansion  should  be 
larger.  The  petitioner  provided 
convincing  evidence  diat  the  expansion 


area  con  plies  with  the  27  CFR  part  9 
and  is  sii  oilar  to  the  established  Russian 
River  Vajley  area,  with  the  same 
diistingu^hing  cool,  foggy  climate.  The 
Russian  River  Valley  Winegrowers' 
January  2003  petition  to  expand  the 
Russian  ^ver  Valley  viticultxual  area  by 
30,200  atres  includes  the  767-acre 
expansion  area  approved  in  this  rule. 
Because  bi  the  five  months  between 
receipt  df  the  767-acre  expansion 
August  2002  and  the 
ers'  expansion  petition  in 
003,  we  will  continue  to 
e  January  2003  petition 


petition 
winegro 
January 
process 
separatel 
There 


re,  through  this  final  ruling, 
TTB  incorporates  the  767-acre 
expansic  a  area  into  27  CFR  9.66, 
Russian  liver  Valley. 

Regulate  ry  Analyses  and  Notices 

Paperwa  rk  Reduction  Act 

This  n  lie  imposes  no  requirement  to 
collect  ii  [formation.  Therefore,  the 
provisioi  is  of  the  Paperwork  Reduction 
Act  of  1<  95,  44  U.S.C.  3507,  and  its 
impleme  ating  regidations,  5  CFR  part 
1320,  do  not  apply. 

Regulate  ry  Flexibility  Act 

The  R(  gulatory  Flexibility  Act,  5 
U.S.C.  6(  1  et  seq.,  requires  an  agency  to 
conduct  B  regulatory  flexibility  analysis 
on  any  proposed  rule  that  may  have  a 
significaht  economic  impact  on  a 
substantial  number  of  small  entities.  We 
certify  tnat  this  regulation  will  not  have 
a  signifioant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  reg^ation  imposes  no  new 
reporting,  recordkeeping,  or  other 
adminisvative  requirements. 

The  establishment  of  viticultiu-al  areas 
represents  neither  our  endorsement  nor 
approval  of  the  quality  of  wine  made 
from  grapes  grown  in  the  areas.  The  use 
of  viticxiltiual  names  as  appellations  of 
origin  merely  allow  vintners  to  better 
describe  jthe  origin  of  their  wines  to 
consiunars  and  helps  consiuners 
identify  Ihe  wines  they  purchase.  Thus, 
any  ben^t  derived  from  using  a 
viticultu^  area  name  results  from  a 
proprietor's  own  efforts  and  consumer 
acceptai^e  of  wines  from  that  area. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executiv  ?  Order  12866 

This  r  lie  is  not  a  significant    _ 
regulatoi  y  action  as  defined  by 
Executive  Order  12866,  58  FR  51735. 
Therefoi  3,  it  requires  no  regulatory 
assessmt  nt. 

Drafting  Information 

The  pi  Lngipal  author  of  this  dociunent 
is  N.A.  £  utton  (Oregon),  Regulations 


and  Procediues  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Biueau. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

■  For  the  reasons  discussed  in  the 
preamble,  we  amend  title  27,  chapter  I, 
part  9,  Code  of  Federal  Regulations,  as 
follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

■  1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

■  2.  Amend  §  9.66,  Russian  River  Valley 
viticultural  area  by  removing  "Road" 
and  adding  in  its  place  "Avenue"  at  the 
end  of  paragraph  (c)(9),  by  redesignating 
paragraphs  (c)(12j  through  (c)(24)  as 
(c)(14)  through  (c)(26),  by  revising 
paragraphs  (c)(10)  and  (c)(ll),  and  by 
adding  new  paragraphs  (c)(12)  and 
(c)(13)  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural , 


§9.66    Russian  Rivw  Valley. 

***** 

(c)*  *  * 

(10)  Proceed  north  on  Wright  Avenue, 
which  becomes  Fulton  Road,  for 
approximately  3.8  miles  to  an  uimamed 
imimproved  road  running  to  the  east  in 
Section  5  of  T7W,  R8W,  which  becomes 
a  light  duty  road  locally  known  as 
Francisco  Avenue,  and  continue 
generally  east  on  Francisco  Avenue  for 
about  0.6  mile  to  its  intersection  with 
the  eastern  boundary  line  of  Section  5 
in  T7W,  R8W,  at  a  point  where 
Francisco  Avenue  makes  a  90°  turn  to 
the  south. 

(11)  Proceed  north  along  that  section 
line  for  about  500  feet  to  a  point  due 
west  of  the  intersection  of  Barnes  Road 
and  an  unnamed  light  duty  road  locally 
known  as  Dennis  Lane. 

(12)  Proceed  straight  east  1.2  miles, 
following  Dennis  Lane  to  its  end,  and 
continuing  straight  east  to  U.S.  Highway 
101,  passing  onto  the  Santa  Rosa  map  in 
the  process. 

(13)  Proceed  1.3  miles  straight 
northwest  along  U.S.  Highway  101, 
passing  onto  the  Sebastopol  map,  to  its 
intersection  with  an  unnamed  mediiun 
duty  road  locally  known  as  River  Road 
west  of  U.S.  Highway  101  and  as  Mark 
West  Springs  Road  east  of  U.S.  Highway 
101. 
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Signed:  September  3,  2003. 
John  J.  Manfreda, 
Acting  Administrator. 

Approved:  September  24,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Tax,  Trade,  and 
Tariff  Policy). 

[FR  Doc.  03-29906  Filed  12-1-03;  8:45  am] 

BIUING  CODE  4«10-31-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-181] 
RIN  1625-AAOO 

Safety  Zone;  Bogue  Sound,  NC 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Atlantic 
Intracoastal  Waterway  (AICW)  in  the 
vicinity  of  Marine  Corps  Base  Camp 
Lejeune,  NC.  Naval  gunfire  will  be 
conducted  crossing  the  AICW  fi-om 
offshore  in  the  vicinity  of  N-1/BT3 
impact  area  and  impacting  areas  in 
Camp  Lejeune.  This  safety  zone  is 
needed  to  ensine  the  safety  of  persons 
and  vessels  operating  on  the  AICW  in 
this  area  dining  the  specified  periods. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  his/her  designated 
regresentative. 

DATES:  This  rule  is  effective  fitjm  8  a.m. 
on  December  4,  to  6  p.m.  on  December 
11,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD05-03- 
181  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office  Wilmington,  721  Medical  Center 
Drive,  Wilmington,  NC  28401  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT: 
LCDR  Chuck  Roskam,  Chief,  Port 
Operations,^  USCG  Marine  Safety  Office 
Wilmington,  telephone  niunber  (910) 
772-2207. 

SUPPLEMENTARY  INFORMATWN: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B)  and 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 


effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  an  NPRM  and  delaying  the 
effective  date  of  this  rule  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to 
minimize  potential  danger  to  the  public 
and  required  to  ensine  the  safety  of 
persons  and  vessels  operating  on  the 
AICW  in  this  area  at  the  times  specified. 

Background  and  Purpose 

Naval  gunfire  will  be  conducted 
crossing  the  AICW  and  impacting  areas 
in  Camp  Lejeime  from  8  a.m.  to  12  p.m. 
and  2  p.m.  to  6  p.m.  on  December  4,  5, 
10  &  11,  2003.  The  Safety  Zone  is  in 
effect  to  ensure  the  safety  of  persons  and 
vessels  operating  on  the  AICW  in  this 
area. 

Discussion  of  Rule 

The  safety  zone  will  cover  the  AICW 
extending  from  Bogue  Sound-New  River 
Daybeacon  58  (LLNR  39210)  southeast 
to  Bogue  Soimd-New  River  Light  64 
(LLNR  39230).  This  safety  zone  will  be 
in  effect  to  ensure  the  safety  of  persons 
and  vessels  operating  on  the  AICW  in 
this  area.  Entry  into  this  safety  zone  is 
prohibited  imless  authorized  by  the 
Captain  of  the  Port  or  his/her  designated 
representative.  A  Coast  Guard  or  U.S. 
Navy  vessel  will  patrol  each  end  of  the 
Safety  Zone  to  ensure  that  the  public  is 
aware  that  the  firing  exercises  are  in 
progress  and  that  the  firing  area  is  clear 
of  traffic  before  firing  commences. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f}  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedines  of 
the  Department  of  Homeland  Secmity 
(DHS).  This  rule  ordy  affects  a  small 
portion,  less  than  two  miles,  of  the 
AICW  in  North  Carolina  for  a  limited 
time.  The  regulation  is  tailored  in  scope 
to  impose  the  least  impact  on  maritime 
interests,  yet  provide  the  level  of  safety 
necessary  for  such  an  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smdl 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  AICW  from  8  a.m.  to  12 
p.m.  and  2  p.m.  to  6  p.m.  on  December 
4,  5, 10  &  11,  2003.  The  Coast  Guard 
expects  a  minimal  economic  impact  on 
a  substantial  number  of  small  entities 
due  to  this  rule  because  little 
commercial  traffic  transits  this  area  of 
the  AICW. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (PubUc  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  Entitie'?  requesting 
guidance  or  exemption  from  this  rule 
may  contact  LCDR  Chuck  Roskam, 
Chief,  Port  Operations,  USCG  Marine 
Safety  Office  Wilmington  at  (910)  772- 
2207. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  mcyte  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Gvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Qvil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Govemments- 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian'Tribal  Governments, 
because  it  does  not  have'a  substantial 
direct  effect  on  one  or  more  Indian 
tribes;  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£fects 

We  have  analyzed  this  rule  under 
Executive  Order  1321 1 ,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant  r:. 
energy  action.  Therefore,  it  does  not 


require  1 1  Statement  of  Energy  Effects 
under  E  cecutive  Order  13211. 

Environ  ment 

We  hi  ve  analyzed  this  rule  under 
Commaj  idant  Instruction  M16475.1D, 
which  g  Hides  the  Coast  Guard  in 
complying  with  the  National 
Environtnental  Policy  Act  of  1969 
(NEPA)1 42  U.S.C.  4321-43701),  and 
have  coi  tcluded  that  there  are  no  factors 
in  this  c  ase  that  would  limit  the  use  of 
a  catego  rical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  c  itegorically  excluded,  under 
figure  2-  1,  paragraph  {34)(g),  of  the 
Instruct  on,  from  further  environmental 
documentation.  A  final  "Environmental 
Analysii ;  Check  List"  and  a  final 
"Catego  ical  Exclusion  Determination" 
are  avail  able  in  the  docket  where 
indicate  d  imder  ADDRESSES. 

List  of  S  ubjects  in  33  CFR  Part  165 

Harbo  rs,  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requireifients,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  1  S— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continui  !s  to  read  as  follows: 

Authoi  ity:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  ;  01;  50  U.S.C.  191;  33  CFR  1.05-l(g), 
6.04-1,  6  04-6,  and  160.5;  Pub.  L;  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  Fro;  n  8  a.m.  on  December  4,  to  6 
p.m.  on  December  11,  2003,  in  §  165.514, 
temporally  suspend  paragraph  (c)(2) 
and  add  a  new  paragraph  (c)(3). 

§165.514    Safety  Zone:  Atlantic 
Intracoat  ital  Waterway  and  connecting 
waters,  «clnlty  of  Marine  Corps  Base  Camp 
Lejeune,  Norttt  Carolina. 


(c)* 

(3) 
of  this 
a.m.  to 
each 
2003 


Tie 


day 


Port,  Wilpingti 
(FRDoc, 

BILUNG 


Safety  Zone -in  paragraph  (a) 
section  will  be  enforced  from  8 
2  p.m.  and  2  p.m.  to  6  p.m. 
on  December  4,  5, 10  &  11, 


Dated:  November  21,  2003. 
Jane  M.  1  lartley. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1604 

Outside  Practice  of  Law 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  The  Legal  Services 
Corporation  amends  its  regulation 
relating  to  the  outside  practice  of  law  by 
full-time  legal  services  attorneys.  The 
rule  is  substantively  restructured  and 
revised  to  clarify  the  scope  of  the 
restrictions  on  outside  practice.  The 
final  rule  also  amends  several 
definitions  and  allows  for  the  separate 
treatment  of  court  appointments. 
DATES:  This  final  mle  is  effective 
February  2,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Counsel,  Office  of  Legal  Affairs, 
Legal  Services  Corporation,  3333  K 
Street,  NW.,  3rd  Floor,  Washington,  DC 
20007-3522;  (202)  295-1624  (phone); 
(202)  337-6519  (fax);  jncondray@7sc.gov 
(email). 

SUPPL£MENTARY  INFORMATION:  On 
January  17, 1995,  the  Legal  Services 
Corporation  (LSC  or  the  Corporation) 
published  for  public  comment  proposed 
revisions  to  45  CFR  part  1604,  LSC's 
regulation  on  the  outside  practice  of 
law.  60  FR  3367.  Although  LSC  received 
public  comment  on  the  proposed 
revisions,  no  final  action  was  ever  taken 
on  the  rule.  Many  of  the  issues 
outstanding  in  1995  remain  important 
today  and  LSC  has  been  interested  in 
adopting  final  revisions  to  Part  1604  for 
some  time.  Because  it  had  been  more 
than  seven  years  since  the  publication 
of  the  1995  Notice  of  Proposed 
Rulemaking  (NPRM),  LSC  reissued  the 
NPRM  for  comment  rather  than  issuing 
a  final  rule.  The  NPRM,  published  on 
September  11,  2002  (67  FR  57550), 
specifically  invited  comment  on  the 
impact  of  the  restriction  on  claiming 
and  accepting  attorneys'  fees,  other 
restrictions  stemming  from  the  1996 
appropriations  act,  program  integrity 
requirements,  and  timekeeping 
requirements  on  the  proposals 
contained  therein  and  odier  issues 
related  to  the  regulation  of  the  outside 
practice  of  law  by  LSC  recipient 
attorneys  which  may  have  developed 
since  the  publication  of  the  original 
NPRM  in  1995. 

LSC  received  five  comments  on  the 
NPRM.  After  reviewing  the  comments, 
LSC  drafted  a  Final  Rule  for  the 
consideration  of  the  Board  of  Directors 
and  its  Operations  and  Regulations 
Committee.  Upon  the  recommendation 
of  the  Operations  and  Regulations  - 
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Committee,  the  Board  of  Directors 
adopted  this  Final  Rule  at  its  meeting  of 
November  22,  2003. 

Section-by-Section  Analjrsis 

Section  1604.1     Purpose 

The  NPRM,  as  a  whole,  reflected  a 
proposed  change  in  approach  from 
emphasizing  the  limitations  on 
recipients'  full-time  attorneys  regarding 
the  outside  practice  of  law  to  focusing 
on  the  situations  in  which  outside 
practice  may  be  approved  and  on 
recipients'  rights  and  responsibilities  in 
regulating  the  outside  practice  of  law  by 
their  full-time  attorneys.  LSC  proposed 
to  revise  the  language  of  this  section  to 
reflect  this  proposed  change  in 
approach.  Specifically,  LSC  proposed  to 
amend  the  existing  section  1604.1  to 
authorize  a  recipient  to  adopt  written 
policies  to  permit  its  program  attorneys 
to  engage  in  pro  bono  legal  assistance 
and  to  comply  with  their  obligations  as 
members  of  the  Bar  and  officers  of  the 
court  where  those  demands  do  not 
interfere  with  the  attorneys'  overriding 
responsibility  to  serve  the  program's 
clients.  LSC  further  proposed  to  clarify 
that  this  part  should  not  be  construed  to 
permit  recipients  to  unduly  restrict  legal 
services  attorneys  from  engaging  in 
those  activities.  The  use  of  the  word 
"unduly"  was  intended  to  acknowledge 
that  there  may  be  some  restrictions 
imposed  by  the  LSC  Act,  LSC 
appropriations  or  other  legislation  and/ 
or  LSC  regulations,  or  by  recipients  that 
are  necessary  to  comply  with  applicable 
law  or  accomplish  the  overriding  goals 
of  the  LSC  Act. 

Two  of  the  comments  LSC  received 
supported  the  proposed  changes  as 
written.  One  commenter  from  the  field 
appeared  not  to  oppose  the  specific 
language  proposed,  but  stated  a  firm 
belief  that  outside  practice  should 
generally  not  be  permitted.  The  Office  of 
Inspector  General  opposed  the  proposed 
changes,  believing  that  the  focus  of  the 
rule  should  remain  on  the  statutory 
prohibition  on  the  outside  practice  of 
law.  In  particular,  the  OIG  argued  that 
the  last  sentence  of  the  proposed  section 
implied  that  LSC's  policy  favors 
permitting  the  outside  practice  of  law 
and  should,  therefore,  be  deleted  as 
inconsistent  with  the  Act. 

Weighing  the  comments,  LSC  believes 
that  the  general  change  in  approach 
reflected  in  the  proposed  language 
remains  appropriate,  but  agrees  with  the 
OIG  that  the  regulation  should  not 
imply  that  LSC  favors  the  outside 
practice  of  law.  While  one  comment 
from  the  field  noted  that  encoiuaging 
their  employees  to  engage  in  pro  bono 
activities  was  helpful  in  attracting  pro 


bono  practice  among  the  private  bar, 
another  program  was  of  the  opinion  that 
their  program  attorneys  and  program 
resources  were  already  strained,  and 
that  encomaging  program  attorneys  to 
engage  in  additional  legal  work  outside 
the  office  was  not  in  the  program's  or 
clients'  best  interest.  LSC  respects  both 
of  these  approaches  and  believes  that 
the  regulation  should  set  forth  the 
parameters  in  which  the  outside 
practice  of  law  is  permissible  under  the 
LSC  Act  and  leave  it  to  the  discretion  of 
programs  to  determine  how  the  outside 
practice  of  law  by  their  full-time 
attorneys  comports  with  their  needs 
regarding  providing  service  to  their 
clients. 

Accordingly,  LSC  is  revising  the 
purpose  section  to  state  that  it  is 
intended  to  provide  guidance  to 
recipients  in  adopting  written  policies 
relating  to  the  outside  practice  of  law  by 
recipients'  full-time  attorneys  and  to 
make  clear  that  recipients  are 
authorized,  but  not  required,  to  permit 
attorneys,  to  the  extent  that  such 
activities  do  not  hinder  fulfillment  of 
their  overriding  responsibility  to  serve 
those  eligible  for  assistance  imder  the 
Act,  to  engage  in  pro  bono  legal 
assistance  and  comply  with  the 
reasonable  demernds  made  upon  them  as 
members  of  the  Bar  and  as  officers  of  the 
Court. 

Section  1604.2    Ehfinitions 

Section  1604.2(a)  "Full-time  Attorney" 

LSC  proposed  to  delete  the  definition 
of  "attorney,"  because  it  is  inconsistent 
with  the  definition  of  "attorney"  in  Part 
1600  of  the  Corporation's  regulations. 
Definitions.  Instead,  LSC  proposed  to 
substitute  a  definition  which 
incorporates  the  definition  of  "attorney" 
in  Part  1600,  such  that  "full-time 
attorney"  would  be  defined  as  an 
attorney  who  is  a  full-time  employee  of 
a  recipient. 

LSC  received  no  objections  to  this 
definition,  although  the  OIG  stated  that 
the  preamble  should  make  clear  that 
LSC  intends  that  the  term  "full-time" 
should  be  defined  by  the  program  for 
the  purpose  of  the  outside  practice  of 
law  as  the  program  defines  "full-time" 
generally;  Uiat  is  as  the  term  is  used  for 
other  piu-poses,  such  as  employee 
benefits.  LSC  agrees.  LSC  believes  that 
the  statement  in  the  NPRM  "LSC  did 
not  proposed  a  separate  definition  for 
the  term  "full-time,"  preferring  to  leave 
the  decision  as  to  what  constitutes  "full- 
time"  to  the  recipient's  own  personnel 
and  outside  practice  policies  and  to  any 
appropriate  statutory  definitions  found 
elsewhere"  was  intended  to  convey  that 
meaning.  However,  to  avoid  any 


confusion,  LSC  believes  it  is  appropriate 
to  clarify  that  LSC  does  indeed  intend 
that  whatever  definition  of  "full-time  " 
the  program  applies  for  the  purpose  of 
its  outside  practice  of  law  policies  be 
the  same  as  it  uses  for  other  purposes, 
such  as  employee  benefits.  LSC, 
accordingly,  adopts  the  definition  as 
proposed. 

Section  1604.2(b)  "Outside  Practice  of 
Uw" 

LSC  proposed  to  amend  this 
definition  to  explain  what  outside 
practice  is,  rather  than  what  it  is  not. 
The  regulation  is  intended,  and 
cturently  applies  only,  to  the  outside 
practice  of  law  by  recipients'  employees 
and  not  to  other  outside  activities  by 
recipients'  employees  that  do  not 
constitute  the  outside  practice  of  law. 
LSC  further  proposed  to  substitute  the 
words  "receiving  that"  for  "entitled  to 
receive"  to  make  clear  that  an  attorney 
could  represent  a  client  in  an  outside 
practice  case  who  is  eligible  for 
representation  from  the  recipient  even  if 
the  client  is  also  receiving  legal 
assistance  from  the  recipient,  as  long  as 
the  recipient  is  representing  the  client 
on  a  different  matter. 

hi  the  NPRM,  LSC  noted  that  the 
proposed  definition  was  Judge  Advocate 
General  (JAG)  Corps  attorneys.  Although 
LSC  chose  not  to  include  language  on 
this  issue  in  the  proposed  rule,  the 
NPRM  noted  LSC's  intent  to  continue 
the  policy  established  in  prior  General   ' 
Counsel  opinions,  which  have 
consistently  found  that  an  attorney  is 
not  engaged  in  the  outside  practice  of 
law  while  serving  as  a  JAG  Corps 
reserve  officer  and  solicited  comments 
as  to  whether  the  rule  should  include 
language  expressly  stating  this  policy. 

LSC  received  two  comments 
supporting  including  a  specific 
reference  to  JAG  Corps  attorneys  in  the 
rule  and  one  comment  which  stated  that 
the  commenter  bad  no  objection  to  such 
a  reference.  None  of  the  commenters 
had  any  other  objections  to  the 
proposed  changes.  LSC  believes  that 
adding  a  reference  to  JAG  Corps  practice 
and  the  other  proposed  amendments 
will  clarify  the  rule  and  aid  in  the 
comprehension  and  usability  of  the 
regulation.  Accordingly,  LSC  is 
adopting  the  definition  as  proposed, 
except  for  the  addition  of  language 
whicb  specifies  that  the  outside  practice 
of  law  does  not  include  the  performance 
of  duties  as  a  JAG  Corps  attorney  in  the 
United  States  armed  forces  reserves. 

Section  1604.2(c)  "Coiut  Appointment" 

LSC  proposed  to  add  a  definition  for 
the  term  "court  appointment."  The 
proposed  definition,  "an  appointment 
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in  a  criminal  or  civil  case  made  by  a 
court  or  administrative  agency  imder  a 
statute  or  court  rule  or  practice,"  is 
based  on  the  language  relating  to  court 
appointments  currently  found  in 
sections  1604.4  and  1604.5  of  the 
regulation,  rather  than  the  following 
language  in  §  1006(d)(6)  of  the  Act: 

Attorneys  employed  by  a  recipient 
shall  be  appointed  to  provide  legal 
assistance  without  reasonable 
compensation  only  when  such 
appointment  is  made  pursuant  to  a 
statute,  rule,  or  practice  applied 
generally  to  attorneys  practicing  in  the 
coiut  where  the  appointment  is  made. 

The  proposed  dennition  on 
appointments  is  broader  than  the 
statutory  one,  which  applies  only  to 
uncompensated  appointments;  but  LSC 
believes  it  is  appropriate  because  it  is 
more  protective  of  program  resources. 

Two  of  the  field  commenters 
supported  the  definition  as  proposed. 
The  OIG  suggested  that  the  phrase 
"under  a  statute  or  court  rule  or 
practice"  should  be  changed  to  "statute, 
rule  or  practice  applied  generally  to 
attorneys  practicing  in  the  court  or 
before  the  administrative  agency  where 
the  appointment  is  made."  The  OIG 
noted  that  the  language  suggested 
follows  the  statutory  language  more 
closely  and  make  it  clear  that  it  refers 
to  statutes,  rules  or  practices  of  general 
applicability  and  applies  to 
administrative  agencies  in  addition  to 
courts.  LSC  believes  that  the  change 
suggested  by  the  OIG  is  appropriate 
without  changing  the  intent  of  the 
original  language  proposed  in  the 
NPRM.  Accordingly,  LSC  is  adopting  a 
revised  definition  of  court  appointment 
as  an  appointment  in  a  criminal  or  civil 
case  made  by  a  court  or  administrative 
agency  imder  a  statute,  rule  or  practice 
applied  generally  to  attorneys  practicing 
in  the  court  or  before  the  administrative 
agency  where  the  appointment  is  made. 

Section  1604.3  General  Policy 

LSC  proposed  to  expand  and  amend 
this  section  to  require  recipients  to 
adopt  written  policies  relating  to  the 
outside  practice  of  law,  rather  than 
permitting  programs  to  determine  on  an 
ad  hoc  basis,  whether  outside  practice  is 
to  be  permitted  in  a  particular  instance 
(as  is  the  case  under  the  existing  rule). 
LSC  intended  that  such  policies  would 
give  the  recipient's  executive  director 
substantial  discretion  in  making  outside 
practice  of  law  determinations  to  ensure 
that  recipients  can  adopt  policies  that 
balance  the  demands  of  the  profession, 
the  attorney's  desire  to  do  outside  work, 
and  the  needs  of  the  community  served 
by  the  program.  To  this  end,  LSC 
proposed  that  the  required  policies 
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attorney  s  only  to  the  extent  permitted 
by  Part :  604,  but  would  be  permitted  to 
contain  additional  limitations  not   ~ 
impose(^  by  Part  1604. 

LSC  received  one  conunent 
supporting  this  section  as  proposed  and 
two  comments  recommending 
conflicting  changes.  One  commenter 
recommEnded  deleting  the  language 
expressw  authorizing  programs  to  adopt 
more  stilngent  limitations  out  of  a 
that  such  language  would 
at  LSC  was  encouraging 
to  adopt  such  limitations.  The 
menter,  however,  opposed  the 
revision  as  implying  that  LSC 
was  encpuraging  the  outside  practice  of 
law.       I 

LSC  c  }es  not  believe  that  paragraphs 
(a)  and  ( }],  as  proposed,  imply  a  poUcy 
preferen  ce  on  the  part  of  LSC  either  in 
favor  of  or  against  the  outside  practice 
of  law.  I SC  recognizes  that  there  are 
demand ;  of  the  profession  occasionally 
imposec  upon  all  attorneys  and  that 
some  at1  ameys  desire  to  do  outside 
work,  w  lile  also  noting  that  recipient 
program  s  have  scant  resources  and  that 
the  neoc  s  of  the  community  served  by 
program  s  require  a  significant 
conunitj  aent  of  time  and  effort  by  full- 
time  pre  gram  attorneys.  LSC  believes 
that  par  tgraphs  (a)  and  (b)  represent  an 
acknowledgement  and  balsuicing  of 
these  concerns.  Indeed,  LSC  believes 
that  the  provisions  in  the  LSC  Act 
concerning  the  outside  practice  of  law, 
which  provide  the  basis  for  this 
regulation,  recognize  and  dictate  such  a 
balance.  However,  LSC  does  believe  that 
the  lang  jage  as  proposed  can  be 
improve  d  by  adding  an  explicit 
referenc  s  to  the  LSC  Act  to  ensure  that 
the  stati  tory  basis  for  the  parameters  of 
permiss  ble  and  impermissible  outside 
practice  of  law  are  clearly  understood. 

The  n  strictions  of  this  part,  as 
currentl  y  applicable  and  as  proposed, 
apply  oily  to  full-time  attorneys. 
AlthouA  LSC  did  not  propose  to 
address  the  outside  practice  of  law  by 
part-tim  b  attorneys,  the  NPRM  expressly 
propose  i  to  provide  that  recipients' 
policies  may  include  restrictions  on 
outside  sractice  by  part-time  attorneys. 

One  c  jmmenter  from  the  field 
specifically  urged  LSC  to  eliminate  the 
referenoe  to  part-time  employees  from 
the  ruleias  imnecessary  and,  again, 
implying  that  LSC  was  encoutraging 
progran)s  to  adopt  more  stringent 
policies!  The  OIG,  on  the  other  hand, 
recommended  that  part-time  attorneys 
be  specifically  covered  by  this  Part 
becausel  of  the  increased  incidence  of 
partrtinje  employment  and  the 
iinplica  ions  on  program  integrity 


requirements  (45  CFR  Part  1610).  One 
other  conunenter  supported  proposed 
paragraph  (c)  as  written. 

While  LSC  disagrees  that  the 
proposed  paragraph  (c)  implied  a  policy 
preference  for  stricter  outside  practice  of 
law  policies,  LSC  does  agree  that  the 
rule  should  not  reference  part-time 
attorneys.  The  statutory  mandate 
applies  only  to  full-time  attorneys;  LSC, 
therefore,  believes  that  the  regulation 
should  address  itself  only  to  full-time 
attorneys.  Recipients  would  have  the 
discretion  to  include  part-time 
employees  in  its  policies  even  without 
such  express  language  in  the  regulation. 
LSC  disagrees  with  the  OIG  that 
program  integrity  concerns  require 
including  part-time  attorneys  in  the 
ambit  of  1604.  Part-time  attorneys  are 
not  limited  by  the  LSC  Act  or  applicable 
appropriations  laws  in  what  they  can  do 
on  their  own  time  and  with  their  own 
resources.  As  such,  LSC  does  not 
consider  it  appropriate  to  require 
regulation  of  ^e  outside  activities  of 
these  attorneys.  To  the  extent  that  there 
could  be  program  integrity  concerns, 
LSC  believes  that  the  program  integrity 
and  timekeeping  rules  provide  all  the 
protection  necessary  to  ensure  that  the 
programs' remain  in  compliance  with 
the  program  integrity  requirements. 

Accordingly,  LSC  is  adopting 
paragraphs  (a)  and  (b)  as  written,  with 
the  addition  of  explicit  reference  to  the 
LSC  Act,  but  declines  to  adopt  proposed 
paragraph  (c). 

Section  1604.4    Pennissible  Outside 
Practice 

LSC  proposed  to  combine  and  revise 
the  provisions  currently  in  sections 
1604.4,  Compensated  Outside  Practice, 
and  1604.5,  Uncompensated  Outside 
Practice,  into  one  section  retitled 
Permissible  Outside  Practice.  Except  as 
noted  below,  all  of  the  conunents 
generally  supported  this  section  as 
proposed  and  LSC  adopts  it  as 
proposed,  with  some  modifications. 

Under  the  current  structure  of  the 
regulation,  the  general  rule  on  the 
outside  practice  of  law  is  stated  in  the 
negative;  that  is,  the  outside  practice  of 
law  is  prohibited  except  as  provided. 
LSC  proposed,  instead,  to  state  the  rule 
in  the  affirmative,  providing  guidance 
on  the  terms  under  which  the  outside 
practice  of  law  may  be  approved.  LSC 
is  retaining  this  structru^,  but  modifying 
the  language  proposed  to  refer  to  a 
recipient's  policies  to  underscore  the 
requirement  that  recipient  will  have  to 
adopt  policies  relating  to  the  outside 
practice  of  law  and  that  the  regulation 
provides  guidance  on  what  the  policies 
must  require  and  may  permit.' 
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The  revision  also  refers  to  a  full-time 
attorney's  responsibilities  to  clients, 
rather  Uian  simply  "full-time 
responsibilities."  LSC  intends  an 
executive  director  (or  that  person's 
designee)  to  make  a  case-by-case 
determination  as  to  whether 
involvement  in  a  specific  case  or  matter 
would  be  consistent  with  a  full-time 
attorney's  responsibilities  to  the 
program's  clients.  A  full-time  attorney's 
responsibilities  to  program  clients 
should  be  determined  by  reference  to 
the  program's  definition  of  "full-time" 
(such  as  used  for  the  determination  of 
employee  benefits),  not  by  reference  to 
a  specific  attorney's  working  habits. 
Thus,  an  attorney  in  the  habit  of 
working  substantial  amounts  of 
overtime  on  program  activities  should 
not  be  penalized  for  deciding  to  allot 
some  of  that  attorney's  own  time  to  an 
outside  practice  case  rather  than  to 
program  activities.  In  addition,  an 
attorney  should  be  permitted  to  take 
reasonable  amoimts  of  leave  to  engage 
in  permitted  outside  practice. 

LSC  also  includes  language  intended 
to  address  a  concern  that,  if  a  program 
attorney  handled  outside  practice  cases 
that  were  controversial  or  dealt  with 
areas  prohibited  to  the  recipient  [e.g., 
abortion  litigation),  the  employing 
recipient  would  be  seen  as  handling  the 
cases  and  viewed  as  using  outside 
practice  as  a  way  to  get  aroiuid 
applicable  restrictions.  The  language, 
which  is  similar  to  language  in  the 
regulation  on  prohibited  political 
activities,  would  require  the  attorney  to 
make  it  clear  that  this  was  not  a  program 
case,  and  to  do  whatever  was  necessary 
to  ensure  that  it  not  be  perceived  as 
such.  In  practical  terms,  the  restriction 
might  require  the  attorney  to  use  a  home 
addressor  post  office  box  for 
correspondence,  or  a  home  telephone 
number  or  direct  dial  number  that 
would  not  go  through  the  recipient's 
switchboard  or  voice  mail  greeting,  or 
other  similar  processes  to  ensure  that 
the  recipient  was  not  identified  as  the 
sponsor  of  the  representation.  The 
restriction  on  identification  would  not 
apply  to  coiut  appointments  or  to  cases 
which  are  undertaken  to  fulfill  a 
mandatory  pro  bono  obligation,  which 
are  treated  separately  in  the  regulation. 

Paragraph  (c)  sets  forth  the  specific 
situations  imder  which  recipients' 
policies  may  permit  the  outside  practice 
of  law:  a  newly  employed  attorney 
closing  cases  from  a  previous  law 
practice;  when  the  attorney  is  acting  on 
behalf  of  him  or  herself,  a  close  friend, 
family  member  or  another  member  of 
the  recipient's  staff;  when  the  attorney 
is  acting  on  behalf  of  a  religious, 
community,  or  charitable  group;  or 


when  the  attorney  is  participating  in  a 
mandatory  pro  bono  program  or  a 
volimtary  pro  bono  or  legal  referral 
program  affiliated  with  or  sponsored  by 
a  bar  association,  other  legal 
organization  or  religious,  community  or 
charitable  group. 

With  respect  to  newly  employed 
attorneys,  paragraph  (c)(1)  is  intended  to 
make  explicit  what  has  always  been 
implicit  imder  the  current  Part  1604, 
i.e.,  that  work  for  a  client  itom  a 
previous  practice  should  not  be  done  on 
program  time. 

Tne  revised  rule  will  expressly  permit 
an  attorney  to  represent  another  member 
of  the  recipient's  staff  without  having  to 
prove  that  the  individual  is  a  close 
friend.  LSC  is  also  adding  language  to 
make  it  clear  that  the  attorney  may 
represent  him  or  herself.  LSC  received 
one  comment  urging  LSC  to  require 
recipients'  policies  to  permit  an  attorney 
to  represent  him  or  herself.  LSC  sees  no 
justification  for  treating  this  situation 
different  than  other  potential  outside 
practice  situations  in  terms  of  the 
program's  discretion  to  permit  or  restrict 
such  outside  practice.  LSC  can  imagine 
a  situation  in  which  a  recipient's 
director  woidd  have  no  problem 
permitting  a  full-time  employee  to 
represent  him  or  herself.  At  the  same 
time,  LSC  can  imagine  a  situation  in 
which  the  recipient's  executive  director 
is  concerned  that  the  attorney's 
activities  representing  him  or  herself 
could  be  so  time  consuming  as  to 
interfere  with  the  attorney's 
responsibilities  to  the  programs  clients. 
In  such  a  situation,  the  program  needs 
the  discretion  to  disallow  that  outside 
practice.  Accordingly,  LSC  declines  to 
require  recipients'  policies  to  permit  an 
attorney  to  represent  him  or  herself. 

LSC  is  amending  the  current 
provision  permitting  representation  of 
religious,  community  or  charitable 
groups,  to  permit  the  representation  of 
an  individual  client  who  has  been 
referred  to  the  attorney  by  such  a  group 
through  a  formal  pro  bono  or  referral 
program  that  does  regular  referrals.  For 
example,  under  the  revised  rule  it 
would  permissible  for  an  attorney  to 
represent  a  client  who  has  been  referred 
by  the  ACLU.  NAACP  or  Catiiolic 
Charities.  Prior  General  Counsel 
opinions  have  permitted  outside 
practice  both  on  behalf  of  organizations 
as  well  as  on  behalf  of  individuals 
referred  by  those  organizations  and  LSC 
believes  that  it  is  appropriate  to 
incorporate  these  interpretations  into 
the  rule. 

LSC  received  one  comment 
specifically  addressing  this  provision. 
Although  the  commenter  did  not  object 
to  the  proposed  revision,  the  commenter 


noted  that  they  did  not  view  this 
category  as  essential  and  requested  that 
the  preamble  make  clear  that  program 
policies  coidd  restrict  such  practice.  As 
with  all  of  the  provisions  in  this  section, 
recipients'  written  policies  are 
permitted  to  allow  for  the  approval  of 
outside  practice  through  a  referral 
program,  but  need  not  do  so.  This  is  a 
matter  committed  to  the  discretion  of 
the  program. 

LSC  proposed  to  add  a  paragraph, 
(c)(5),  to  make  it  clear  that  legal  services 
attorneys  should  be  permitted  to  act  in 
the  same  way  as  other  attorneys  with 
respect  to  pro  bono  work  that  is 
undertaken  to  meet  professional 
obligations,  whether  the  obligation  is 
aspirational,  as  under  state  rules  that  are 
modeled  on  Rule  6.1  of  the  American 
Bar  Association's  ("ABA")  Model  Rides 
of  Professional  Conduct,  or  mandatory, 
as  is  now  the  case  in  a  few  local 
jurisdictions  across  the  country.  LSC 
received  one  comment  from  a  program 
noting  that  they  did  not  view  this 
category  as  essential  and  requesting  that 
the  preamble  make  clear  that  program 
policies  could  restrict  such  practice. 
The  OIG  suggested  that  this  section 
apply  only  to  "mandatory"  pro  bono 
and  that  the  phrase  "and  practices" 
should  be  deleted  as  too  veigue. 

LSC  believes  that  the  reference  to 
other  than  mandatory  pro  bono  would 
be  redundant  in  light  of  paragraphs  (3) 
and  (4)  which  already  address  voluntary 
pro  bono  activities.  Moreover,  LSC 
believes  that  a  separate  paragraph 
referencing  mandatory  pro  bono  is  not 
required  as  mandatory  pro  bono  is 
covered  under  section  1604.7,  Coiut 
Appointments.  Accordingly,  LSC  is  not 
adopting  proposed  paragraph  (5).  As 
with  all  of  the  provisions  in  this  section, 
recipients'  written  poUcies  are 
permitted  to  allow  for  the  approval  of 
outside  practice  as  set  forth  herein,  but 
need  not  do  so,  and  where  permitting  it, 
may  address  circumstances  and 
limitations  thereon.  This  is  a  matter 
committed  to  the  discretion  of  the 
program. 

Section  1604.5    Compensation 

The  1995  NPRM  contained  a  new 
proposed  provision  on  compensation, 
providing,  among  other  things,  that  a 
recipient  woidd  be  allowed  to  permit  an 
attorney  to  accept  attorneys'  fees  for 
certain  cases,  as  long  as  the  fees  would 
be  remitted  to  the  recipient.  While  this 
proposed  provision  was  clearly 
permissible  at  the  time  it  was  proposed, 
LSC  has  determined  that  it  is  no  longer 
consistent  with  the  current  statutory 
and  regulatory  restrictions  on  the 
claiming,  collection  and  retention  of 
attorney's  fees.  Accordingly,  LSC  is  not 
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adopting  proposed  paragraphs  (b)  and         the  im 
(c). 

LSC  is.  Instead,  adopting  language 
stating  that  except  as  provided  in 
paragraph  (b)  of  this  section  and  section 
1604.7(a)  (relating  to  compensation 
provided  to  an  attorney  pursuant  to 
court  appointment  and  remitted  to  the 
recipient),  a  recipient's  written  policies 
shall  not  permit  a  full-time  attorney  to 
receive  any  compensation  for  the 
outside  practice  of  law.  The  revised 
paragraph  (b)  would  require  that 
recipients'  written  policies  which 
permit  a  full-time  attorney  who  meets 
the  criteria  set  forth  in  §  i604.4(c)(l)  to 
engage  in  the  outside  practice  of  law 
shall  permit  full-time  attorneys  to  seek 
and  receive  personal  compensation  for 
work  performed  pursuant  to  that 
section.  Although  the  statute  prohibits 
all  compensated  outside  practice,  the 
exception  in  proposed  paragraph  (a)  for 
work  on  cases  held  over  from  a  previous 
private  practice  is  justified  under  the 
general  principle  that  neither  LSC  nor 
the  recipient  can  interfere  with  an 
attorney's  professional  responsibilities 
to  a  client.  Since  the  representation  was 
undertaken  before  the  lawyer  became  a 
legal  services  attorney,  fairness  dictates 
that  the  attorney  should  be  permitted  to 
take  fees  for  completion  of  the  work. 
This  exception  is  carried  over  from  the 
cxurent  rule. 

Section  1604.6    Use  of  Recipient 
Resources 

LSC  proposed  to  add  a  new  section  to 
the  rule  governing  the  use  of  recipient 
resources  in  the  coiu-se  of  permitted 
outside  practice  activities.  Specifically, 
LSC  proposed  to  permit  recipients' 
written  policies  to  permit  a  recipient  to 
allow  its  attorneys  to  use  only  a  de 
minimis  amount  of  program  resources, 
including  time,  in  cases  when  newly 
employed  attorneys  are  closing  old 
cases,  and,  for  other  permitted  outside 
practice  situations,  to  allow  its  attorneys 
to  use  a  limited  amount  of  program 
resources,  including  time.  As  with  other 
aspects  of  this  rule,  LSC  proposed  to 
authorize  recipients  to  adopt  written 
policies  more  restrictive  so  as  to  permit 
the  recipient  to  determine  whether  its 
attorneys  could  use  recipient  resources 
for  a  specific  case  to  the  extent  allowed 
by  this  rule.  These  proposals  were  based 
on  longstanding  LSC  policy  and  were 
intended  to  codify  the  accepted 
practice. 

The  NPRM  solicited  comments  on  the 
appropriateness  of  using  recipient 
resources  for  any  outside  practice,  and 
whether  or  not  the  distinction  between 
"de  minimis"  and  "limited"  use  of 
resources  makes  sense  and  is  workable.      adopts 
In  particular,  LSC  invited  conunent  on        except 


ppct  of 


the  1996  restrictions, 


LSC's  program  integrity  rules  at  45  GFR 
part  16io  and  LSC's  timekeeping  rules 
at  45  CVR  part  1635  on  the  proposals  set 
forth  therein. 

Four  of  the  five  comments  LSC 
receive*  address  this  issue.  Two  of  the 
commetits  from  the  field  supported  the 
NPRM  as  proposed.  These  comments 
noted  tjat  the  proposed  language 
prohibiting  the  use  of  recipient 
resources  (LSC  and  non-LSC)  for 
activities  for  which  the  use  of  such 
funds  ia  prohibited  would  ensure  that 
no  ther#  were  no  violations  of  the 
prograi^  integrity  standards  and  was 
consist*  nt  with  the  requirements  of  the 
timekec  ping  rules.  One  field  commenter 
stated  t  leir  opposition  to  any  use  of 
recipiei  t  resources  for  outside  practice 
activitif  s,  given  the  scarcity  of  program 
resourc  !S  available  for  program 
purposi  s.  It  was  unclear  from  the 
commei  it,  however,  whether  this  ' 

commei  iter  believed  that  LSC  should 
prohibi  the  use  of  all  program 
resouro  ss,  or  if  it  would  be  sufficient  to 
permit  ]  )rograms  the  authority  to 
prohibi  the  use  of  program  resources.  In 
contrasi ,  the  OIG^argues  that  the  rule 
should  mly  permit  recipients'  written 
policies  to  permit  the  de  minimis  use  of 
recipient  in  all  circumstances.  Any 
other  u4e,  the  OIG  contends  risks 
runnin;  afoul  not  only  of  the 
appropi  iations  act  restrictions,  but  also 
the  alio  vable  costs  requirements  of  part 
1630.  T  le  OIG  argues  that  outside 
practice  activities  should  be  subject  to 
require!  tients  of  1635  and  other 
limitati  )ns  applicable  to  any  other 
persona  1  activities. 

LSC  i  grees  that  use  of  recipient 
resouro  js  to  support  restricted  activities 
is  prohi  bited  by  law.  LSC  also  agrees, 
howeve  r.  with  the  field  recipients  that 
the  spe(  ;ific  limitation  on  the  use  of 
resouro  ss  for  prohibited  activities  that 
was  inc  uded  in  the  proposed  rule 
would  irevent  recipients  from  adopting 
written  policies  which  would  permit 
prohibi  ed  uses  in  connection  with 
outside  practice  of  law  activities.  LSC 
has  am(  nded  the  proposed  language 
slightly  to  make  this  point  even  more- 
explicit  With  respect  to  non-restricted 
activiti(  s,  LSC  acknowledges  that  if  a 
prograi  i  permitted  a  significant  enough 
amouni  of  their  LSC  funded  resources  to 
be  used  in  connection  with  outside 
practic(  activities,  the  program  could 
run  int(  i  a  1630  disallowed  costs 
probles  i.  However,  LSC  notes  that  the 
standarfis  proposed  reflect  the 
longstatiding  practice  and  LSC  has  not, 
in  fact,  bund  this  to  present  significant 
1630  pioblems.  Accordingly,  LSC 
lection  1604.6  as  proposed 
IS  noted  above. 


Under  the  de  minimis  standard,  an 
attorney  could  make  a  brief  phone  call 
or  use  the  fox  machine  during  working 
hours,  but  would  have  to  take  leave  for 
court  appearances.  Under  the  "limited" 
standard,  in  addition  to  whatever  an 
attorney  could  do  under  the  de  minimis 
standard,  the  attorney  could,  for 
example,  make  a  brief  court  appearance 
during  normal  working  hoiu-s  without 
taking  leave.  An  attorney  could  also  be 
permitted  to  use  a  program  computer  or 
typewriter  to  prepare  pleadings  or  other 
documents,  within  reason.  How^ever,  if 
the  attorney  participated  in  a  long  trial 
or  extended  negotiation,  he  or  she 
would  normally  be  required  to  take 
leave  to  do  so.  If  a  recipient  has  a 
procedure  to  identify  copying,  postage 
and  similar  costs,  and  the  attorney 
reimbursed  the  recipient,  the  use  of 
those  resources  would  also  be 
permissible  under  either  standard.  This 
position  is  consistent  with  the 
longstanding  LSC  policy.  , 

Section  1604,7    Court  Appointments 

This  proposed  section  would  treat 
court  appointments  and  mandatory  pro 
bono  representation  separately  bom 
outside  practice,  because  there  are 
substantially  different  considerations  for 
coiirt  appointments  and  mandatory  pro 
bono  than  there  are  for  pro  bono  or 
other  outside  cases  that  an  attorney 
undertakes  on  a  strictly  voluntary  basis. 

Proposed  paragraph  (a)(1)  simply 
restated  a  general  rule  that  applies  to 
court  appointments  as  well  as  to  outside 
practice  under  the  current  part  1604 
regarding  the  permissibility  of  a  full- 
time  attorney  accepting  a  court 
appointment  to  provide  representation. 
Two  of  the  comments  supported  the 
language  as  proposed.  The  OIG, 
however,  suggested  that  the  language  of 
this  paragraph  be  revised  to  read  "Such 
an  appointment  is  consistent  with  the 
recipient's  primary  responsibility  to 
provide  legal  assistance  to  eligible 
clients  in  civil  matters"  to  bring  this 
provision  into  harmony  with  45  CFR 
part  1613.4(a).  relating  to  appointments 
in  criminal  proceedings.  LSC  considers 
the  OIG's  suggestion  to  be  well  taken 
and  not  inconsistent  with  the  intent  of 
the  proposed  language.  Accordingly, 
LSC  is  revising  paragraph  (a)(1)  in  this 
final  rule. 

LSC  received  no  objections  to 
proposed  paragraphs  (a)(2)  or  (3)  and 
adopts  them  as  proposed.  Paragraph 
(a)(2)  is  based  on  section  1006(d)(6)  of 
the  LSC  Act.  It  is  intended  to  protect 
recipients  from  efforts  that  have  been 
made  by  some  judges  to  appoint  legal 
services  attorneys  to  handle  court 
appointments  in  lieu  of  private 
attorneys,  and/or  to  refuse  to  provide 
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compensation  for  appointed  cases 
handled  by  legal  services  attorneys, 
when  private  attorneys  appointed  to 
similar  cases  would  have  been  paid. 
Paragraph  {a)(3)  is  also  a  requirement 
carried  over  from  the  current  Part  1604. 
LSC  notes  that,  in  the  case  of  coiu:t 
appointments,  recipients  are  permitted 
to  retain  attorneys'  fees  made  to  a   o 
recipient  or  employee  of  a  recipient 
notwithstanding  the  general  attorneys' 
fees  ban  because  such  fees  are  excluded 
from  the  definition  of  attorneys'  fees  in 
45  CFR  section  1642.2(b)(1). 

LSC  proposed  to  add  a  new  paragraph 
(d)  providing  that,  if  an  attorney  is 
mandated  to  engage  in  pro  bono 
representation  by  applicable  state  or 
local  coiut  rules  or  practices  or  by  rules 
of  professional  responsibility,  such 
representation  shall  be  treated  in  the 
same  manner  as  court  appointments  for 
the  purposes  of  paragraphs  (a)(1),  (a)(3), 
(b)  and  (c)  of  this  section.  While  LSC 
recognizes  that  the  ABA  Model  Rules  do 
not  currently  mandate  pro  bono  services 
for  any  attorney,  LSC  also  recognizes 
that  mandatory  pro  bono  has  been 
considered  in  a  number  of  states  and  is 
a  reality  in  certain  local  jurisdictions.  It 
is  the  intent  of  LSC  that  legal  services 
attorneys  be  permitted  to  undertake 
outside  representation  to  fulfill  any 
mandatory  professional  obligations  to 
provide  pro  bono  assistance  to  which 
they  are  now  or  may  be  subject  in  the 
future.  Two  comments  concurred  in 
paragraph  (d)  as  proposed,  while  the 
OIG  recommends  making  it  clear  that 
attorneys  may  not  receive  compensation 
for  mandatory  pro  bono  activities  and 
adding  a  requirement  that  mandatory 
pro  bono  activities  must  be  in  cases  or 
matters  that  are  not  prohibited  because   " 
of  the  use  of  LSC  resoiuces  permitted  by 
the  rule.  LSC  believes  that  the  rule  as 
proposed  would  not  permit  an  attorney 
performing  mandatory  pro  bono  service 
to  receive  compensation,  but  has  no 
objection  to  making  this  point  clearer  in 
this  preamble  or  the  regulatory  text.  In 
addition,  LSC  agrees  with  the  OIG 
regarding  limitation  on  mandatory  pro 
bono  activities  to  cases  or  matters  not 
otherwise  prohibited  and  clarifies  the 
rule  on  this  point. 

Finally,  this  section  allows  a  full-time 
attorney  to  use  program  resources  to 
undertake  representation  required  by 
court  appointment  or  mandatory  pro 
bono,  and  allows  the  attorney  to  identify 
the  recipient  as  his  or  her  employer 
when  engaged  in  such  representation. 
LSC  received  no  objections  to  these 
provisions  (paragraphs  (b)  and  (c))  and 
adopts  them  as  proposed. 

LSC  received  one  other  comment  on 
this  section,  suggesting  that  the 
reference  in  this  section  to  the 


program's  executive  director  should 
include  the  executive  director's 
designee.  LSC  agrees  that  this  language 
is  consistent  both  with  its  usage 
elsewhere  in  this  rule  and  with  other 
rules  under  consideration  for  adoption 
by  LSC. 

List  of  Subjects  in  45  CFR  Part  1604 

Legal  services. 

■  For  the  reasons  set  forth  in  the 
preamble,  LSC  revises  45  CFR  part  1604 
to  read  as  follows: 

PART  1604— OUTSIDE  PRACTICE  OF 
LAW 

Sec. 

1604.1  Purpose. 

1604.2  Definitions. 

1604.3  General  policy. 

1604.4  Permissible  outside  practice. 

1604.5  Compensation. 

1604.6  Use  of  recipient  resources. 

1604.7  Court  appointments. 

Authority:  42  U.S.C.  2996e(b)(3), 
2996e(d)(6),  2996f(a)(4),  2996g(e}. 

§1604.1    Purpose. 

This  part  is  intended  to  provide 
guidance  to  recipients  in  adopting 
written  policies  relating  to  the  outside 
practice  of  law  by  recipients'  full-time 
attorneys.  Under  the  standards  set  forth 
in  this  part,  recipients  are  authorized, 
but  not  required,  to  permit  attorneys,  to 
the  extent  that  such  activities  do  not 
hinder  fulfillment  of  their  overriding 
responsibility  to  serve  those  eligible  for 
assistance  under  the  Act,  to  engage  in 
pro  bono  legal  assistance  and  comply 
with  the  reasonable  demands  made 
upon  them  as  members  of  the  Beir  and 
as  officers  of  the  Court. 

§1604.2    Definitions. 

As  used  in  this  part — 

(a)  Full-time  attorney  means  an 
attorney  who  is  employed  full-time  by 
a  recipient  in  legal  assistance  activities 
supported  in  major  part  by  the 
Corporation,  and  who  is  authorized  to 
practice  law  in  the  jurisdiction  where 
assistance  is  provided. 

(b)  Outside  practice  of  law  means  the 
provision  of  legal  assistance  to  a  client 
who  is  not  receiving  that  legal 
assistance  from  the  employer  of  the  full- 
time  attorney  rendering  assistance,  but 
does  not  include  coiut  appointments 
except  where  specifically  stated  or  the 
performance  of  duties  as  a  Judge 
Advocate  General  Corps  attorney  in  the 
United  States  armed  forces  reserves. 

(c)  Court  appointment  means  an 
appointment  in  a  criminal  or  civil  case 
made  by  a  court  or  administrative 
agency  under  a  statute,  rule  or  practice 
applied  generally  to  attorneys  practicing 


in  the  court  or  before  the  administrative 
agency  where  the  appointment  is  made. 

§1604.3    General  poHcy. 

(a)  A  recipient  shall  adopt  written 
policies  governing  the  outside  practice 
of  law  by  full-time  attorneys  that  are 
consistent  with  the  LSC  Act,  this  part 
and  applicable  rules  of  professional 
responsibility. 

(b)  A  recipient's  policies  may  permit 
the  outside  practice  of  law  by  full-time 
attorneys  only  to  the  extent  allowed  by 
the  LSC  Act  and  this  part,  but  may 
impose  additional  restrictions  as 
necessary  to  meet  the  recipient's 
responsibilities  to  clients. 

§1604.4    Permissible  outside  practice. 

A  recipient's  written  policies  may 
permit  a  full-time  attorney  to  engage  in 
a  specific  case  or  matter  that  constitutes 
the  outside  practice  of  law  if: 

(a)  The  director  of  the  recipient  or  the 
director's  designee  determines  that 
representation  in  such  case  or  matter  is 
consistent  with  the  attorney's 
responsibilities  to  the  recipient's  clients; 

(b)  Except  as  provided  in  §  1604.7,  the 
attorney  does  not  intentionally  identify 
the  case  or  matter  with  the  Corporation 
or  the  recipient;  and 

(c)  The  attorney  is — 

(1)  Newly  employed  and  has  a 
professional  responsibility  to  close  cases 
fitim  a  previous  law  practice,  and  does 
so  on  the  attorney's  own  time  as 
expeditiously  as  possible;  or 

(2)  Acting  on  behalf  of  him  or  herself, 
a  close  friend,  family  member  or  another 
member  of  the  recipient's  staff;  or 

(3)  Acting  on  behalf  of  a  religious, 
community,  or  charitable  group;  or 

(4)  Participating  in  a  voluntary'  pro 
bono  or  legal  referral  program  affiliated 
with  or  sponsored  by  a  bar  association, 
other  legal  organization  or  religious, 
community  or  charitable  group. 

§  1 604.5    Compensation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §  1604.7(a).  a 
recipient's  written  policies  shall  not 
permit  a  full-time  attorney  to  receive 
any  compensation  for  the  outside 
practice  of  law. 

(b)  A  recipient's  written  policies 
which  permit  a  full-time  attorney  who 
meets  the  criteria  set  forth  in 

§  1604.4(c)(1)  to  engage  in  the  outside 
practice  of  law  shall  permit  full-time 
attorneys  to  seek  and  receive  personal 
compensation  for  work  performed 
pursuant  to  that  section. 

§  1 604.6    Use  Of  recipient  resources. 

(a)  For  cases  undertaken  pursuant  to 
§  1604.4(c)(1),  a  recipient's  written 
policies  may  permit  a  full-time  attorney 
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to  use  de  minimis  amounts  of  the 
recipient's  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney's  professional 
responsibilities,  as  long  as  the 
recipient's  resources,  whether  funded 
with  Corporation  or  private  funds,  are 
not  used  for  any  activities  for  which  the 
use  of  such  funds  is  prohibited. 

(b)  For  cases  undertaken  pursuant  to 
§  1604.4(c)  (2)  through  (4j.  a  recipient's 
written  policies  may  permit  a  full-time 
attorney  to  use  limited  amounts  of  the 
recipient's  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney's  professional 
responsibilities,  as  long  as  the 
recipient's  resoiut:es,  whether  funded 
with  Corporation  or  private  funds  are 
not  used  for  any  activities  for  which  the 
use  of  such  funds  is  prohibited. 

§1604.7    Court  appokitmants. 

(a)  A  recipient's  written  policies  may 
permit  a  full-time  attorney  to  accept  a 
court  appointment  if  the  director  of  the 
recipient  or  the  director's  designee 
determines  that: 

(1)  Such  aif  appointment  is  consistent 
with  the  recipient's  primary 
responsibility  to  provide  legal  assistance 
to  eligible  clients  in  civil  matters; 

(2)  The  appointment  is  made  and  the 
attorney  will  receive  compensation  for 
the  court  appointment  under  the  same 
terms  and  conditions  as  are  applied 
generally  to  attorneys  practicing  in  the 
court  where  the  appointment  is  made; 
and 

(3)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  the 
attorney  agrees  to  remit  to  the  recipient 
any  compensation  received. 

(b)  A  recipient's  written  policies  may 
permit  a  full-time  attorney  to  use 
program  resources  to  undertake 
representation  pursuant  to  a  court 
appointment. 

(c)  A  recipient's  written  policies  may 
permit  a  full-time  attorney  to  identify 
the  recipient  as  his  or  her  employer 
when  engaged  in  representation 
pursuant  to  a  court  appointment.    ' 

(d)  If,  xmder  the  applicable  State  or 
local  court  rules  or  practices  or  rules  of 
professional  responsibility,  legal 
services  attorneys  are  mandated  to 
provide  pro  bono  legal  assistance  in 
addition  to  the  attorneys'  work  on 
behalf  of  the  recipient's  clients,  the 
recipient's  written  policies  shall  treat 
such  legal  assistance  in  the  same 
manner  as  coiirt  appointments  under 
paragraphs  (a)(1),  (a)(3),  (bj  and  (c)  of 
this^ection,  provided  that  the  policies 
may  only  permit  mandatory  pro  bono 
activities  that  are  not  otherwise 


prohibi  ted  by  the  LSC  Act,  applicable 
approp  iations  laws,  or  LSC  regulation. 

Fortuno, 
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CODE 


FEDER  ^L  COMMUNICATIONS 
COMMBSION 

47CFnPart73 

[DA  03-  1640,  MM  Doctot  No.  00-233,  RM- 
9996] 

Digital  television  Broadcast  Service; 
Fort  Walton  Beach,  FL 

AGENCY^  Federal  Commimications 

Conuniksion. 

ACnONJ  Final  rule. 

* ■  ■      ■  I     .  -_ 

SUMMAHy:  The  Commission,  at  the 
requestlof  Television  Fit-For-Life,  Inc., 
substitutes  DTV  channel  50  for  DTV 
cbann^  25  at  Fort  Walton  Beach.  See  65 
FR  752*1,  December  1,  2000.  DTV 
channel  50  can  be  allotted  to  Fort 
WaltonlBeach,  Florida,  in  compliance 
with  thfe  principle  community  coverage 
requirepients  of  Section  73.625(a)  at 
reference  coordinates  30-24-12  N.  and 
86-59-84  W.  with  a  power  of  1000, 
HAAT  bt  221  meters  and  with  a  DTV 
service  population  of  567  thousand. 
With  thjis  action,  this  proceeding  is 
termin^ed. 

DATES:  Effective  January  5,  2004. 

FOR  FUttTHER  INFORMATION  CONTACT:  Pam 

Blumeithal,  Media  Biu-eau,  (202)  418- 

1600. 

SUPPLEI  lENTARY  INFORMATION:  This  is  a 
synops  s  of  the  Commission's  Report 
ler,  MM  Docket  No.  00-233, 


_andi 
adopteij 
release 


November  13,  2003,  and 
November  19,  2003.  The  full 


text  of  Ihis  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Referee  ce  Information  Center,  Portals  II, 
445  121 1  Street.  SW.,  Room  CY-A257, 
WashiB  gton,  DC.  This  docimient  may 
also  be  purchased  from  the 
Commi  ision's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  St  ■eet,  SW.,  CY-B402,  Washington, 
DC  205  )4,  telephone  202-863-2893, 
facsimi  e  202-863-2898,  or  via  e-mail 
qualexi  nt@aol.com. 

List  of !  »ub|ects  in  47  CFR  Part  73 

Digit  J  television  broadcasting, 
Televis  on. 


53 


■  Part 
Regulations 


of  title  47  of  the  Code  of  Federal 
is  amended  as  follows: 


PART73-(AMENDED] 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.622    [Amamtod] 

■  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Florida,  is  amended  by  removing  DTV 
channel  25  and  adding  DTV  channel  50 
at  Fort  Walton  Beach. 

Federal  Communications  Conunission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-30011  Filed  12-1-03;  8:45  am] 

BtLLMG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  03-3651;  MB  Doelwt  No.  03-161 ;  RM- 
10708] 

Radio  Broadcasting  Services; 
Tallapoosa,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  doctunent,  the 
Commission  allots  Channel  255A  at 
Tallapoosa,  Georgia,  in  response  to  a 
petition  filed  by  SSR  Communications, 
Inc.  See  68  FR  43703  (July  24,  2003). 
Channel  255A  can  be  allotted  to 
Tallapoosa,  Georgia,  with  a  site 
restriction  10.3  k^ometers  (6.4  miles) 
south  of  the  community  at  coordinates 
33-39-20  and  85-15-27.  With  this 
action,  this  proceeding  is  terminated.  A 
filing  window  for  channel  255A  at 
Tedlapoosa  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Conunission  in  a  subsequent 
order. 

DATES:  Effective  January  8,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-161, 
November  14,  2003,  and  released 
November  17,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  cop)ring"  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  Qualex  International, 
Portals  n,  445  12th  Street  SW.,  Room 
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CY-B402,  Washington.  DC,  20554. 
telephone  (202)  863-2893.  facsimile 
(202)  863-2898.  or  via  e-mail 
qualexint®aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73-RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  adding  Tallapoosa,  Channel  255A. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-30010  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  6712-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministfBtion 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
111803B] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alasla;  Recision  and 
Reallocation  of  Pacific  Cod  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Reallocation. 

SUMMARY:  NMFS  is  rescinding  a 
previous  action  reallocating  Pacific  cod 
and  is  reallocating  the  projected  unused 
amoimt  of  Pacific  cod  from  vessels 
using  trawl  and  jig  gear  to  catcher/ 
processor  vessels  using  hook-and-line 
gear  and  vessels  using  pot  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  These  actions 
are  necessary  to  allow  the  2003  total 
allowable  catch  (TAG)  of  Pacific  cod  to 
be  harvested  in  accordance  with 
regulations  at  50  CFR  part  679. 
DATES:  Effective  November  26,  2003, 
imtil  2400  hours.  A.l.t.,  December  31. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATKM:  NMFS 
manages  the  groundfish  fishery  in  the 


BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutiaii  Islands  Area 
(FMP)  prepared  by  the  I^Jorth  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

On  October  3,  2003.  NMFS 
reallocated  the  projected  unused 
amount  of  Pacific  cod  from  vessels 
using  trawl,  jig,  and  pot  gear  to  vessels 
using  hook-and-line  gear  in  the  BSAI 
(68  FR  59748,  October  3,  2003), 
reducing  the  amount  available  to  pot 
gear  by  500  metric  tons.  As  of  November 
6,  2003,  NMFS  has  determined  that 
vessels  using  pot  gear  will  be  able  to 
harvest  the  total  amoiuit  originally 
apportioned  to  them  by  the  final  2003 
harvest  specifications  for  groimdfish  in 
the  BSAI  (68  FR  9907,  March  3,  2003), 
and  the  amount  available  to  pot  gear 
pursuant  to  §  679.20(a)(7)(i)(C)(2). 
NMFS  also  reallocated  200  mt  to  catcher 
vessels  using  hook-and-line  gear  in  the 
BSAI.  Effort  by  catcher  vessels  using 
hook-and-line  gear  has  not  materialized, 
nor  is  it  expected  to  by  the  end  of  the 
fishing  year.  Therefore,  NMFS  is 
rescinding  the  previous  action  and 
reallocating  the  projected  imused 
amount  of  Pacific  cod  as  follows. 

The  2003  BSAI  Pacific  cod  TAG  was 
established  by  the  fined  2003  harvest 
specifications  for  groundfish  in  the 
BSAI  (68  FR  9907,  March-3,  2003)  as 
191,938  metric  tons.  Pursuant  to 
§679.20(a)(7){i)(A),  3.893  mt  was 
allocated  to  vessels  using  jig  gear, 
97,388  mt  to  vessels  using  hook-and- 
line  or  pot  gear  directed  fishing 
allowance,  and  90,211  mt  to  vessels 
using  trawl  gear.  The  share  of  the  Pacific 
cod  TAG  allocated  to  trawl  gear  was 
further  allocated  50  percent  to  catcher 
vessels  and  50  percent  to  catcher/ 
processor  vessels  (§679.20(a){7)(i)(B)). 
The  share  cf  the  Pacific  cod  TAG 
allocated  to  hook-and-line  or  pot  gear 
was  further  allocated  80  percent  to 
catcher/processor  vessels  using  hook- 
and-line  gear;  0.3  percent  to  catcher 
vessels  using  hook-and-line  gear;  18.3 
percent  to  vessels  using  pot  gear;  and 
1.4  percent  to  catcher  vessels  less  than 
60  ft  LOA  that  use  either  hook-and-line 
or  pot  gear  (§  679.20(a)(7)(i))). 

As  of  November  6.  2003.  the 
Administrator,  Alaska  Region.  NMFS 
(Regional  Administrator),  has 
determined  that  trawl  catcher/ 
processors  will  not  be  able  to  harvest 
11.500  mt  and  trawl  catcher  vessels  will 
not  be  able  to  harvest  6.000  mt  of  Pacific 


cod  allocated  to  those  vessels  under 
679.20(a)(7)(i)(B).  Therefore,  in 
accordance  with  §  679.20(a){7){ii), 
NMFS  apportions  17,500  mt  of  Pacific 
cod  from  trawl  gear  to  catcher/processor 
vessels  using  hook-and-line  gear  and 
vessels  using  pot  gear. 

The  Regional  Administrator  has 
determined  that  vessels  using  jig  gear 
will  not  harvest  3,600  mt  of  their  Pacific 
cod  allocation  by  the  end  of  the  year. 
Therefore,  in  accordance  with 
§  679.20(a)(7)(ii),  NMFS  is  reallocating 
the  unused  amount  of  3,600  mt  of 
Pacific  cod  allocated  to  vessels  using  jig 
gear  to  catcher/processor  vessels  using 
hook-and-line  gear  and  vessels  using  pot 
gear. 

In  accordance  with 
§679.20(a)(7)(i)(G){2),  the  combined 
reallocation  of  unused  Pacific  cod  from 
jig  gear  and  trawl  gear.  21,100  mt  is 
apportioned  so  that  catcher/processor 
vessels  using  hook-and-line  gear  will 
receive  95  percent  and  vessels  using  pot 
gear  will  receive  5  percent  of  the 
reallocation. 

The  harvest  specifications  for  Pacific 
cod  included  in  the  harvest 
specifications  for  groundfish  in  the 
BSAI  (68  FR  9907.  March  3.  2003)  are 
revised  as  follows:  293  mt  to  vessels 
using  jig  gear,  97,956  mt  to  catcher 
processor  vessels  using  hook-and-line 
gear,  18,877  mt  to  vessels  using  pot  gear, 
33.605  mt  to  trawl  catcher/ processors, 
and  39,105  mt  to  trawl  catcher  vessels. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
bom  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5   ^ 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
implementation  of  these  measures  in  a 
timely  fashion  in  order  to  allow  full 
utilization  of  the  Pacific  cod  TAG,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportimity  for  public 
comment. 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  0MB  review 
under  Executive  Order  12866. 


Authoritjr:  16  U.S.C.  1801  et  seq. 
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Dated:  November  25,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-29911  Filed  11-26-03;  11:18 
am] 
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Proposed  Rules 


Federal  Register 

Vol.  68.  No.  231 

Tuesday,  December  2,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  900 

[Docket  Number  FV03-900-1  PR] 

Proposed  Rule  To  Exempt  Organic 
Producers  and  Marketers  From 
Assessments  for  Market  Promotion 
Activities  Under  Marketing  Order 
Programs 

AGENCY:  Agricultiiral  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
exempt  any  person  producing  and 
marketing  solely  100  percent  oiganic 
products  from  paying  assessments  for 
market  promotion,  including  paid 
advertising,  activities  to  marketing  order 
programs  administered  by  the 
Agricultural  Marketing  Service  (AMS). 
AMS  has  identified  28  marketing  order 
programs  for  which  assessment 
exemptions  may  be  established.  The 
authority  for  this  proposal  is  section 
10607  of  the  Farm  Security  and  Rural 
Investment  Act  (2002  Farm  Bill).  The 
2002  Farm  Bill  also  covers  16  national 
research  and  promotion  programs.  The 
research  and  promotion  programs  will 
be  addressed  separately  at  a  later  date. 
DATES:  Comments  must  be  received  by 
January  2,  2004.  Pursuant  to  the 
Paperwork  Reduction  Act,  comments  on 
the  information  collection  burden  that 
would  result  from  this  proposal  must  be 
received  by  February  2,  2004. 
ADDRESSES:  hiterested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Conunents  must  be  sent  to  the  Docket 
Clerk,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  Fax:  (202)  720-8938;  or 
E-mail:  moab..docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  niunber 
of  this  issue  of  the  Federal  Register.  All 


comments  received  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  at  the 
Marketing  Order  Administration 
Branch,  AMS,  USDA,  Room  2525-South; 
1400  Independence  Avenue.  SW., 
Washington,  DC  20250-0237  during 
regular  business  hoiu-s.  A  copy  of  this 
proposed  rule  may  be  found  at  http:// 
www.ams.  usda.gov/fv/moah.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart  or  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agricultiu^,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Room  2525-South;  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491;  Fax:  (202)  720-8938;  or  E-mail: 
George.Kelhart@usda.gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  Stop  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-8938;  or  E-mail: 
Jay.Guerbei@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  is  being  issued  by 
the  Department  of  Agriculture  (USDA) 
in  conformance  with  Executive  Order 
12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (7  U.S.C.  601- 
674)(Act),  under  which  the  28 
marketing  order  programs  are 
established,  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  the  Act.  any  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  of  Agriculture  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 


or  to  be  exempted  therefrom.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  of  the  ruling. 

The  authority  for  this  proposed  rule  is 
specified  in  section  10607  of  the  Farm 
Security  and  Rural  Investment  Act  (Pub. 
L.  107-171:  2002  Farm  Bill).  The  2002    . 
Farm  Bill  was  enacted  May  13,  2002. 
Section  501  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(FAIR  Act;  7  U.S.C.  7401)  was  amended 
by  the  2002  Farm  Bill.  This  amendment 
exempts  any  person  that  produces  and 
markets  solely  100  percent  organic 
products,  and  that  does  not  produce  any 
conventional  or  non-organic  products, 
from  paying  assessments  under  a 
commodity  promotion  law  with  respect 
to  any  agricultural  commodity  that  is 
produced  on  a  certified  organic  farm  as 
defined  in  section  2103  of  the  Organic 
Foods  Production  Act  of  1990  (7  U.S.C. 
6502).  The  amendment  further  requires 
the  Secreteiry  of  Agriculture  to  amend 
any  market  research  and  promotion 
regulations  to  reflect  this  exemption. 

USDA  is  proposing  amendments  to 
general- regulations  affecting  28 
marketing  order  programs  established 
under  the  Act  for  which  it  has  oversight. 
These  amendments  would  establish 
provisions  for  organic  producers  and 
marketers  meeting  the  specified  criteria 
to  be  exempt  from  paying  assessments 
for  market  promotion,  including  paid 
advertising,  activities. 

The  FAIR  Act  amendment  covers  28 
marketing  order  programs  established 
under  the  Act  (Texas  citrus — 7  CFR  part 
906;  Florida  avocados— 7  CFR  part  915; 
California  nectarines — 7  CFR  part  916; 
California  peaches  and  pears — 7  CFR 
part  917;  Washington  apricots — 7  CFR 
part  922;  Washington  sweet  cherries — 7 
CFR  part  923;  Washington/Oregon  fresh 
prunes — 7  CFR  part  924;  Southeastern 
California  grapes — 7  CFR  part  925; 
Oregon/Washington  winter  pears — 7 
CFR  part  927;  cranberries  grown  in 
States  of  Massachusetts,  et  al. — 7  CFR 
part  929;  tart  cherries  grown  in  States  of 
Michigan,  et  al.—7  CFR  part  930; 
Oregon/Washington  Bartlett  pears — 7 
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CFR  part  931;  California  olives— 7  CFR 
part  932;  Qregon/Califomia  potatoes — 7 
CER  part  947;  Colorado  potatoes— 7  CFR 
part  948;  Georgia  Vidalia  onions — 7  CFR 
part  955;  Washington/Oregon  Walla 
Walla  onions— 7  CFR  part  956;  Idaho- 
Eastern  Oregon  onions — 7  CFR  part  958; 
Texas  onions — 7  CFR  part  959;  Florida 
tomatoes — 7  CFR  part  966;  Texas 
melons — 7  CFR  part  979;  California 
almonds — 7  CFR  part  981;  Oregon- 
Washington  hazelnuts — 7  CFR  part  982; 
California  walnuts— 7  CFR  part  984;  Far 
West  spearmint  oil — 7  CFR  part  985; 
California  dates— 7  CFR  part  987;' 
California  raisins — 7  CFR  part  989;  and 
California  dried  prunes — 7  CFR  part 
993).  , 

These  marketing  order  programs 
allow  for  promotion  activities  designed 
to  assist,  improve,  or  promote  the 
marketing,  distribution,  or  consumption 
of  the  commodity  covered  under  the 
marketing  order  program.  Some  of  these 
programs  also  authorize  market 
promotion  in  the  form  of  paid 
advertising.  Promotion,  including  paid 
advertising,  activities  are  paid  for  by 
assessments  levied  on  handlers 
regulated  imder  the  various  marketing 
orders. 

Under  this  proposal,  a  new  subpart 
would  be  added  in  7  CFR  part  900 
General  Regulations  to  specify  the 
criteria  for  identifying  persons  eligible 
to  obtain  an  assessment  exemption  for 
market  promotion,  including  paid 
advertising;  procedures  for  persons  to 
apply  for  an  exemption;  procedures  for 
calculating  the  assessment  exemption; 
and  other  procedural  details  for  Uie 
applicable  marketing  orders. 

Prior  to  or  during  the  assessment 
period,  the  person  would  submit  an 
application  for  exemption  to  the 
applicable  committee  or  board.  The 
application  would  be  reviewed  by  the 
committee  or  board  to  determine 
whether  the  applicant  is  eligible  for  an 
assessment  exemption.  If  the- 
application  is  disapproved,  the 
marketing  order  committee  or  board  will 
notify  the  handler  of  the  reason(s)  for 
disapproval.  The  Secretary  may  review 
any  decisions  made  by  the  committees 
or  boards  at  his/her  discretion. 

The  marketing  order's  committee  or 
board  would  compute  the  assessment 
rate  fot  any  person  approved  for  an 
organic  exemption.  The  exempt  rate 
would  be  computed  by  dividing  the 
committee's  or  board's  estimated  non- 
marketing  promotion  expenditures  by 
the  committee's  or  board's  estimated 
total  expenditures  for  the  same 
assessment  period,  as  approved  by  the 
Secretary,  and  applying  that  percentage 
to  the  assessment  rate  applicable  to  all 
persons  for  the  assessment  period. 


Federal  Register /Vol.  68.  Nc    231 /Tuesday,  December  2,  2003  /  Proposed  Rvdes 


Within  to  days  following  the  applicable 
assessm  snt  period,  the  committee  or 
board  w  ould  re-compute  the  assessment 
rate  for  persons  exempt  under  the 
section.Ibased  on  the  actual 
expendi  tiures  incurred  during  the 
assessm  snt  period.  The  exempt  person 
would  p  ay  an  additional  assessment  or 
be  reimbursed  or  credited  by  the 
committee  or  board  for  the  amount 
overpaid. 

Who  Is  I  Eligible  for  Exemption? 

To  be  eligible  for  an  exemption,  the 
person  r  lust  be  subject  to  an  assessment 
under  a  designated  marketing  order 
program .  All  of  the  marketing  order 
programs  assess  handlers;  i.e.,  persons 
that  handle  the  regulated  commodity. 

The  F,  MR  Act  amendment  specifies 
that  to  h  3  exempt  from  a  commodity 
promoti  )n  assessment,  a  person — 
meaning  an  individual,  group  of 
individi  als,  corporation,  association, 
coopera  ive,  or  other  business  entity — 
must  pr(  iduce  and  market  solely  100 
percent  )rganic  products  and  must  not 
producei  any  non-organic  or 
conventjoneil  products.  For  purposes  of 
this  proposed  rule,  "produce"  means  to 
grow  or  produce  food,  feed,  livestock,  or 
fiber  or  I  o  receive  food,  feed,  livestock, 
or  fiber,  and  alter  that  product  by  means 
of  feedii  g,  slaughtering,  or  processing. 
Under  tl  is  proposed  rule,  handlers,  and 
processors  and  producers  acting  as 
handlers  may  be  eligible  for  exemption 
if  they  n  eet  the  definition  of  "produce" 
as  outfit  ed  in  this  proposed  rule.  This 
propose  1  rule  provides  for  assessment 
exemptions  for  those  regulated  imder 
marketii  ig  orders  for  domestic 
commoc  ities.  Thus,  importers  subject 
only  to  s  ection  8e  import  regulations 
would  n  3t  pay  marketing  order 
assessmi  snts  and  would  not  be  eligible 
for  an  as  sessment  exemption. 
Additio]  lally,  to  be  exempt,  such 
persons  nust  possess  certification  from 
a  USDA  accredited  certifying  agent  that 
the  farm  or  handling  operation  meets 
the  requ  rements  of  100  percent  organic 
as  defijK  d  in  section  2103  of  the 
Organic  Poods  Production  Act  of  1990 
(7  U.S.C  6502). 

Examph  s 

•  A  gi  ower  who  produces  and 
markets  handles)  100  percent  certified 
organic,  is  certified  as  an  organic 
handlinj  operation,  and  pays  the 
marketing  order  assessments,  is  eligible 
for  an  e)temption  for  the  portion  of  the 
assessm(  snts  used  for  marketing 
promotii  in. 

*  A  hj  indler  receives  100  percent  of 
the  conu  nodity  as  certified  organic  and 
is  certifii  sd  as  an  organic  handling 
operatio  i.  The  handler  alters  (e.g.. 


shells,  sUces,  processes,  or  in  some 
other  way  alters)  the  commodity  and 
pays  marketing  order  assessments.  The 
handler  is  eligible  for  an  exemption  for 
the  portion  of  the  assessments  used  for 
marketing  promotion. 

•  A  grower  who  produces  and 
markets  (handles)  both  certified  organic 
and  conventional  commodities  is  not 
eligible  for  the  exemption  because  that 
person  is  not  producing  and  marketing 
solely  100  percent  certified  organic 
commodities. 

•  A  handler  receives  100  percent  of  a 
commodity  that  is  organic,  and  the 
handler  is  certified  as  an  organic 
handling  operation.  The  handler  sorts, 
packages,  markets,  and  pays 
assessments  on  the  commodity.  The 
handler  is  not  eligible  for  the  exemption 
because  the  handler  did  not  alter  (e.g., 
shell,  slice,  process,  or  in  some  other 
way  alter)  the  commodity. 

The  FAIR  Act  amendment  also  covers 
16  national  research  and  promotion 
programs.  The  research  and  promotion 
programs  will  be  addressed  separately  at 
a  later  date.  The  16  programs  cover 
blueberries,  beef,  cotton,  dairy,  eggs, 
fluid  milk,  Hass  avocados,  honey.  Iamb, 
mushrooms, peanuts,  popcorn,  pork, 
potatoes,  soybeans,  and  watermelons. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  (RFA),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

As  previously  mentionea, 
assessments  tmder  the  28  marketing 
order  programs  are  paid  by  handlers 
regulated  under  the  various  marketing 
orders.  There  are  approximately  850 
handlers  regulated  under  the  28 
marketing  orders.  USDA  does  not  have 
precise  numbers,  but  believes  there  may 
be  approximately  84  persons  who 
produce  and  market  solely  100  percent 
organic  products  that  might  be  exen  pt 
from  paying  assessments  for  market 
promotion,  including  paid  advertising, 
under  the  28  marketing  order  programs 
administered  by  AMS.  Thus,  the 
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estimated  number  of  prospective 
applicants  eligible  for  the  assessment 
exemption  may  only  represent 
approximately  9.9  percent  of  the  total 
handler  population. 

Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  Although  the  exact  size 
of  the  potential  applicants  is  not  known, 
USDA  believes  that  the  majority  of 
perscms  who  might  qualify  for  an 
exemption  may  be  classified  as  small 
entities. 

Section  501  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(FAIR  Act)  was  amended  on  May  13, 
2002  (7  U.S.C  7401).  The  amendment 
provides  that  notwithstanding  any 
provision  of  a  commodity  promotion 
law,  a  person  that  produces  and  markets 
solely  100  percent  organic  products,  and 
that  does  not  produce  any  conventional 
or  non-organic  products,  shall  be 
exempt  fi-om  paying  assessments  imder 
a  commodity  promotion  law  with 
respect  to  any  agricultural  commodity 
that  is  produced  on  a  certified  organic 
farm  as  defined  in  section  2103  of  the 
Organic  Foods  Production  Act  of  1990 
(7  U.S.C.  6502).  The  amendment  further 
requires  the  Secretary  of  Agriculture  to 
amend  any  research  and  promotion 
regulations  to  reflect  this  exemption. 

USDA  is  proposing  amendments  to 
the  general  regulations  affecting  28 
marketing  order  programs  established 
under  the  Act  for  which  it  has  oversight. 
These  amendments  would  establish 
provisions  for  oi^anic  producers  and 
marketers  meeting  the  specified  criteria 
to  be  exempt  from  paying  assessments 
for  market  promotion,  including  paid 
advertising. 

The  28  marketing  order  programs 
allow  for  promotion  activities  designed 
to  assist,  improve,  promote,  the 
marketing,  distribution,  or  consumption 
of  the  commodity  covered  under  the 
marketing  order.  Some  of  the  orders  also 
include  authority  for  paid  advertising 
activities.  Market  promotion,  including 
paid  advertising,  activities  are  paid  for 
by  assessments  levied  on  handlers 
regulated  imder  the  various  marketing 
orders. 

Under  this  proposal,  a  new  subpart 
would  be  added  in  7  CFR  Part  900 
General  Regulations  to  specify  criteria 
for  identifying  persons  eligible  to  obtain 
an  assessment  exemption  for  marketing 
promotion,  including  paid  advertising; 
procedures  for  applying  for  an 
exemption;  procedures  for  calculating 
the  assessment  exemption;  and  other 
procediu'al  details  for  the  applicable 
marketing  orders. 


Regarding  the  impact  of  this  proposed 
rule  on  affected  entities,  this  rule  would 
impose  minimal  additional  costs 
incurred  in  filing  the  exemption 
application  and  in  maintaining  records 
needed  to  verify  the  applicant's 
exemption  status  during  applicable 
assessment  period.  Such  applicants  will 
be  required  to  submit  an  application 
and  receive  approval  from  the 
applicable  committee  or  board  to  obtain 
the  assessment  exemption.  USDA 
estimates  that  each  applicant  will 
submit  one  application  annually.  The 
annual  burden  for  all  of  the  marketing 
order  industries  is  estimated  to  total 
about  42  hours. 

The  cost  burden  associated  with  the 
information  collection  would  be  $420 
for  all  applicants,  or  $5.00  per 
applicant.  The  total  cost  has  been 
estimated  by  multiplying  the  burden 
hours  associated  with  the  exemption 
application  by  $10.00  per  hour,  a  sum 
deemed  reasonable  should  the 
applicants  be  compensated  for  their 
time. 

Since  this  action  potentially  exempts 
from  assessments  agricultural  producers 
and  marketers.  AMS  believes  that  this 
rule  would  have  a  beneficial  economic 
effect  on  exempted  entities  by  reducing 
their  assessment  payments.  During  the 
2001-2002  marketing  season, 
assessments  for  the  28  marketing  orders 
totaled  $44,400,000.  Of  that  amount, 
about  $29,900,000  (or  65  percent)  was 
made  available  for  marketing 
promotion,  including  paid  advertising, 
activities.  USDA  does  not  have  precise 
information,  but  believes  that  about  1 
percent  on  average  of  the  total 
assessments  are  for  certified  organic 
commodities.  Thus,  assessments  on 
organic  commodities  could  total  about 
$440,000.  Of  that  amount,  about 
$299,000  for  marketing  promotion, 
including  paid  advertising,  might  be 
exempt  under  this  proposed  rule  if  all 
of  the  approximate  84  handlers  of  the 
regulated  commodities  were  eligible  for 
the  assessment  exemption  as  specified 
in  the  proposed  rule. 

Based  on  oiu'  estimate  that  there 
might  be  a  total  of  84  handlers  exempt 
from  assessments  for  marketing 
promotion  activities  conducted  under 
the  various  marketing  orders,  the 
assessments  for  eligible  persons  woidd 
be  reduced  by  an  average  of  almost 
$3,600  ($299,000  divided  by  84)  on  an 
aimual  basis. 

There  is  some  variation  among  the  28 
marketing  orders  on  the  percent  of 
assessments  used  for  marketing 
promotion,  including  paid  advertising. 
Thus,  the  actual  reduction  in 
assessments  would  vary  among  the 
various  orders.  In  fact,  the  amounts 


allocated  for  marketing  promotion  as  a 
percentage  of  the  total  marketing  order 
budgets  range  from  less  than  5  percent 
to  almost  60  percent. 

In  accordance  with  the  Paperwork. 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  the  reporting  and 
recordkeeping  provisions  that  would  be 
generated  by  this  proposed  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  No. 
0581-NEW.  As  explained  later,  USDA 
plans  to  request  emergency  approval. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  USDA  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

There  are  no  viable  alternatives  to 
proposing  these  organic  assessment 
exemption  procedures.  The  FAIR  Act 
requires  USDA  to  take  this  action  to 
lessen  the  assessment  costs  for  persons 
who  produce  and  market  solely  100 
percent  organic  products.  In  drafting  the 
exemption  procedures,  every  effort  has 
been  made  to  minimize  the  burden  on 
the  persons  impacted,  and  to  simplify 
the  process.  The  anticipated  assessment 
reductions  for  eligible  persons  are 
expected  to  greatly  outweigh  the 
additional  costs  related  to  the  reporting 
required. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  OTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
for  interested  persons  to  submit  written 
comments  on  the  criteria  for  identifying 
persons  eligible  to  obtain  an  assessment 
exemption,  and  the  procedural  details 
for  obtaining  an  assessment  exemption 
imder  the  various  marketing  orders. 
Thirty  days  is  deemed  appropriate 
because  this  action  was  mandated  by 
Congress  imder  the  2002  Farm  Bill  and 
is  intended  to  provide  relief  to 
producers  and  marketers  of  solely  100 
percent  organic  products.  Pursuant  to 
the  Paperwork  Reduction  Act, 
comments  on  the  information  collection 
burden  must  be  received  within  60  days 
after  the  date  of  publication  of  this 
proposal  in  the  Federal  Register. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  this  notice  also  announces 
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that  AMS  is  seeking  emergency 
approval  for  a  new  information  ■. 

collection  request  enabling  organic 
producers  and  marketers  to  apply  for 
exemptions  from  paying  market 
promotion  assessments  imder  the 
following  28  Federal  marketing  orders: 
7  CFR  parts  906,  915,  916,  917,  922,  923, 
924.  925.  927,  929.  930.  931.  932,  947. 
948. 955. 956. 958. 959, 966. 979.  981, 
982,  984,  985,  987.  989.  and  993.  The 
emergency  request  is  necessary  because 
insufficient  time  is  available  to  follow 
normal  clearance  procedures. 
,  Title:  Organic  Producer  and  Marketer 
Market  Promotion  Assessment 
Exemption  under  28  Federal  Marketing 
Orders. 

OMB  Number  0581-NEW. 

Type  of  Request:  New  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops  to  solve  marketing  problems  that 
cannot  be  solved  individually.  Order 
regulations  help  ensure  adequate 
supplies  of  high  quality  products  for 
consiuners  and  adequate  retiims  to 
producers.  Under  the  Act,  orders  may 
authorize  production  and  marketing 
research,  including  paid  advertising,  as 
mentioned  earlier.  Induction  and 
marketing  research  and  development, 
including  paid  advertising,  activities  to 
promote  the  various  commodities  are 
paid  for  with  assessmentslevied  on 
handlers  regulated  uinder  the  28  Federal 
marketing  orders. 

On  May  13,  2002,  section  501  of  the 
FAK  Act  was  amended  (7  U.S.C.  7401) 
to  exempt  any  person  that  produces  and 
markets  solely  100  percent  organic 
products,  and  that  does  not  produce  any 
conventional  or  non-organic  products, 
from  paying  assessments  under  a 
commodity  promotion  law  with  respect 
to  aiay  agriciiltural  commodity  that  is 
produced  on  a  certified  organic  farm  as 
defined  in  Section  21Q3  of  the  Organic 
Foods  Production  Act  of  1990  (7  U.S.C. 
6502). 

To  be  exempt  &t)m  paying 
assessments  for  marketing  promotion, 
including  paid  advertising  expenses, 
under  the  specified  marketing  orders, 
the  certified  organic  producer  and 
marketer  would  submit  an  application, 
"Certified  Organic  Producer  and 
Marketer  Application  for  Exemption 
bom  Market  Promotion  Assessments 
Paid  Under  Federal  Marketing  Orders" 
to  the  marketing  order  committee  or 
board.  The  application  would  need  to  be 
submitted  to  the  conunittee  or  board 
prior  to  or  during  the  applicable 
assessment  period,  and  aimually 
thereafter,  as  long  as  the  applicant 
continues  to  be  eligible  for  the 
exemption.  This  application  would 


include  the  applicant's  name,  name  and 
addres^  of  the  company,  telephone  and 
fax  nun  ibers,  a  copy  of  the  applicant's 
organic  farm  or  organic  handling 
operation  certificate  provided  by  a 
USDA-»ccredited  certifying  agent  under 
the  Or^nic  Foods  Production  Act  of 
1990  (7  U.S.C.  6502),  and  a  signed 
certifici  ition  that  the  applicant  meets  all 
of  the  r  (quirements  specified  for  an 
assessment  exemption.  The  burdens 
associated  with  obtaining  the 
certifications  under  the  Organic  Foods 
Producjion  Act  of  1990  have  already 
been  afLroved  by  OMB  under  OMB 
Control  No.  0581-0181. 

If  the  applicant  complies  with  these 
require:  nents  and  is  eligible  for  a  market 
promot  on  assessment  exemption,  the 
committee  or  board  would  approve  the 
exemption  and  notify  the  applicant 
within  10  days  of  receiving  the 
applicant's  application.  The  Secretary 
may  review  any  decisions  made  by  the 
commit  ees  or  boards  at  his/her 
discreti  )n. 

The  r  sspective  marketing  orders  (e.g., 
7  CFR  gJ32.61  and  7  CFR  981.70)  also 
providej  that  handlers  maintain,  and 
make  available,  all  records  necessary  to 
demonarate  compliance  with  order 
requirements  for  two  years.  The  burdens 
on  handlers  for  such  recordkeeping 
requirefients  are  included  in  the 
information  collection  requests 
previously  approved  by  OMB  for  the 
respectik^e  marketing  orders  under  the 
following  OMB  Control  Numbers:  OMB 
No.  05811-0178  for  marketing  order  Nos. 
947,  94i,  955,  956,  958,  959,  966,  979, 
982,  984,  987,  989.  and  993;  OMB  No. 
0581-Oi89  for  marketing  order  Nos. 
906, 9li,  916,  917,  922.  923,  924,  925, 
927,  92l  930,  and  931;  OMB  No.  0581- 
0142  fot  marketing  order  No.  932;  OMB 
No.  0581-0071  for  marketing  order  No. 
981;  and  OMB  No.  0581-0065  for 
marketi  ig  order  No.  985.  . 

The  ii  iormation  collection  would  be 
used  on  y  by  authorized  representatives 
of  USDi  L,  including  AMS,  Fruit  and 
Vegetab  e  Programs'  regional  and 
headquarters  staff,  and  authorized 
Commi^ee  and  Board  employees. 
Authoriteed  Committee  and  Board 
employees  will  be  the  primary  users  of 
the  information,  and  AMS  will  be  the 
seconday  user. 

The  request  for  approval  of  the  new 
information  collection  under  the  28 
Federal  inarketing  orders  is  as  follows: 

Form  Fy-649,  Certified  Organic 
Produc^  and  Marketer  Application  for 
Exempt  on  From  Marketing  Promotion 
Assessn  lents  Paid  Under  Federal 
Market  ng  Orders 

Estim  ite  of  Burden:  Public  reporting 


burden 


or  this  collection  of  information 


is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Eligible  Certified 
Organic  Producers  and  Marketers. 

Estimated  Number  of  Respondents: 
84. 

Estimated  Number  of  Responses  per 
Respondent:  1 

Estimated  Total  Annual  Burden  on 
Respondents:  42  hours. 
Comments:  Comments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  me^anical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology. 

A  sixty-day  period  is  provided  to 
comment  on  the  information  collection 
burden.  Comments  should  reference 
OMB  No.  b581-NEW  and  be  sent  to 
moab.docketclerk@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  rule  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

List  of  Sul^ects  in  7  CFR  Part  900 

Administrative  practices  and 
procedures.  Freedom  of  information. 
Marketing  agreements,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  900  is  proposed  to 
be  amended  to  read  as  follows: 

PART  900— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  900 
is  revised  to  read  as  follows: 

Authority.  7  U.S.C.  610  and  7  U.S.C.  7401. 

2.  Add  a  new  subpart  heading 
"Assessment  Exemptions"  after 

§  900.601,  and  add  a  new  §  900.700  to 
read  as  follows: 
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§  900.700    Exemption  from  assessments. 

(a)  This  section  specifies  criteria  for 
identifying  persons  eligible  to  obtain  an 
assessment  exemption  for  marketing 
promotion,  including  paid  advertising, 
and  procedures  for  applying  for  an 
exemption  for  7  CFR  parts  906,  915, 
916, 917, 922, 923, 924, 925.  927,  929, 
930, 931, 932, 947, 948, 955, 956. 958, 
959,  966,  979,  981,  982,  984, 985,  987, 
989,  and  993.  For  the  purposes  of  this 
section,  the  term  "assessment  period" 
means  fiscal  period,  fiscal  year,  crop 
year,  or  marketing  year  as  defined  under 
these  parts;  the  term  "marketing 
promotion  expenditures"  mean 
expenses  incurred  under  the  various 
marketing  order  for  marketing  research 
and  development  projects,  and 
marketing  promotion,  including  paid 
advertising,  designed  to  assist,  improve, 
or  promote  the  marketing,  distribution, 
and  consumption  of  the  applicable 
commodity. 

(b)  Any  handler  that  produces  and 
markets  solely  100  percent  organic 
products  produced  on  a  certified 
organic  farm  as  defined  in  section  2103 
of  the  Organic  Foods  Production  Act  of 
1990  (7  U.S.C.  6502}  and  the  regulations 
issued  under  that  Act,  is  subject  to 
assessments  under  a  part  or  parts 
specified  in  paragraph  (a)  of  this 
section,  and  does  not  produce  or  market 
any  conventional  or  non-organic 
products  shall  be  exempt  from  the 
portion  of  the  assessment  applicable  to 
marketing  promotion,  including  paid 
advertising.  For  piu'poses  of  this  section, 
produce  means  to  grow  or  produce  food, 
feed,  livestock,  or  fiber  or  to  receive 
food,  feed,  livestock,  or  fiber  and  alter 
that  product  by  means  of  feeding, 
slaughtering,  or  processing.  Any  handler 
so  exempted  shall  be  obligated  to  pay 
the  portion  of  the  assessment  for  other 
authorized  activities  under  such  part  or 
parts. 

(c)  To  be  exempt  from  paying 
assessments  for  these  purposes  under  a 
part  or  parts,  the  handler  shall  submit 
an  application  to  the  committee  or 
board  established  under  the  applicable 
part  or  parts  prior  to  or  during  the 
assessment  period.  This  application 
shall  include  the  handler's  name  and 
address,  the  name  and  address  of  the 
company,  telephone  and  fax  numbers,  a 
copy  of  the  organic  farm  or  organic 
handling  operation  certificate(s) 
provided  by  a  USDA-accredited 
certifying  agent  under  the  Organic 
Foods  Production  Act  of  1990  (7  U.S.C. 
6502)  for  the  piuposes  specified  in 
paragraph  (b)  of  this  section,  and  the 
handler's  certification  that  the  handler 
meets  all  of  the  applicable  requirements 
for  an  assessment  exemption  as 


provided  in  this  section.  The  handler 
shall  file  the  application  with  the 
committee  or  board,  prior  to  or  during 
the  applicable  assessment  period,  and 
annually  thereafter  as  long  as  the 
handler  continues  to  be  eligible  for  the 
exemption.  If  the  handler  complies  with 
these  requirements  and  is  eligible  for  an 
assessment  exemption,  the  committee  or 
board  will  approve  the  exemption  and 
notify  the  handler  within  30  days  of  ' 
receiving  the  handler's  application.  If 
the  application  is  disapproved,  the 
committee  or  board  will  notify  the 
handler  of  the  reason(s)  for  disapproval. 
The  Secretary  may  review  any  decisions 
made  by  the  committees  or  boards  at 
his/her  discretion. 

(d)  The  applicable  assessment  rate  for 
any  handler  approved  for  an  exemption 
shall  be  computed  by  dividing  the 
committee's  or  board's  estimated  non- 
marketing  promotion  expenditures  by 
the  committee's  or  board's  estimated 
total  expenditures  approved  by  the 
Secretary  and  applying  that  percentage 
to  the  assessment  rate  applicable  to  all 
persons  for  the  assessment  period.  The 
Secretary  shall  review  the  assessment 
rate  for  eligible  persons  and,  if 
appropriate,  approve  the  assessment 
rate. 

(e)  Within  30  days  following  the 
applicable  assessment  period,  the 
committee  or  board  shall  re-compute  the 
applicable  assessment  rate  for  handlers 
exempt  under  this  section  based  on  the 
actual  expenditures  incurred  during  the 
applicable  assessment  period.  The 
Secretary  shall  review,  and  if 
appropriate,  approve  any  change  in  the 
rate  applicable  to  exempt  handlers. 

(f)  When  the  requirements  of  this 
section  for  exemption  no  longer  apply  to 
a  handler,  the  handler  shall  inform  the 
committee  or  board  inunediately  and 
pay  the  full  assessment  on  all  remaining 
assessable  product  for  all  committee  or 
board  assessments  fitim  the  date  the 
handler  no  longer  is  eligible  to  the  end 
of  the  assessment  period. 

Dated:  November  25,  2003. 
A.J.  Yates, 
Administrator, 

Agricultural  Marketing  Service. 
IFR  Doc.  03-29958  Filed  12-1-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-48-AD] 

RIN2120-AA64  . 

Airworthiness  Directives;  hiamilton 
Sundstrand  Corporation  (Formerly 
Hamilton  Standard  Division)  IModel 
568F  Propellers 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaldng 
(NPRM). 


SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
certain  serial  numbered  (SN)  propeller 
blades  installed  in  Hamilton  Sundstrand 
Corporation  (formerly  Hamilton 
Standard  Division)  568F  propellers. 
This  proposed  AD  would  require 
replacement  of  propeller  blades,  part 
numbers  (P/N's)  R815505-3  and 
R8 15505— 4  that  have  a  serial  number 
(SN)  of  FR1699  to  FR20021010.  with 
serviceable  blades.  This  proposed  AD  is 
prompted  by  reports  of  these  composite 
propeller  blades  foimd  at  inspection, 
with  randpm  areas  of  missing  adhesive 
luider  the  compression  wrap,  which 
exposed  the  steel  tulip  part  of  the  blade. 
We  are  proposing  this  AD  to  prevent 
propeller  blade  failure  due  to  corrosion- 
induced  fatigue,  which  could  result  in 
blade  separation  and  possible  loss  of 
airplane  control. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  February  2,  ' 
2004. 

ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
48-AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  can  get  the  service  information 
identified  in  this  proposed  AD  from 
Hamilton  Simdstrand,  A  United 
Technologies  Company,  Publications 
Manager,  Mail  Stop  2AM-^50,  One 
Hamilton  Road,  Windsor  Locks,  CT 
06096. 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7158;  fax  (781)  238-7170. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  wo-itten 
relevant  data,  views,  or  "arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-48-AD"  in  the  subject  line  of 
-  your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  proposed  AD, 
we  will  summarize  the  contact  and 
place  the  summary  in  the  docket.  We 
will  consider  all  comments  received  by 
the  closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  can  get  more 
information  about  plain  language  at 
http://www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information],  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

The  manufacturer  has  recently 
notified  us  that  while  investigating 
corrosion  indications  on  some  blade 
tulip  coimterweight  areas  of  568F 
composite  propeller  blades,  random 
areas  of  missing  adhesive  under  the 
compression  wrap  were  discovered, 
exposing  the  steel  tulip  part  of  the 
blade.  This  missing  adhesive  is 
determined  to  be  the  result  of  a 
manufacturing  operation  designed  to 
remove  resin  flashing  from  this  area  of 
the  blade  interface,  during  original 
manufacture.  The.  manufacturer  has 
implemented  a  corrective  action  in  the 
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manufa  itiuing  process  for  new  blades, 
beginni  ig  with  blade  SN  20021011,  and 
higher.  Jpon  further  investigation,  the 
manufa  irtiner  has  identified  two  serial 
numbei  groups  of  blades  that  are 
suspect  for  missing  adhesive.  They  are 
568F  piapeller  blades.  P/Ns  R815505-3 
and  R8i5505-4,  SNs  FR1699  through 
FR2625[inclusive  (877  blades),  and  SNs 
FR2001)610  through  FR20021010   " 
inclusi\  e  (713  blades). 

FAA's  I  letermination  and  Requirements 
of  the  P -oposed  AD 

We  h»ve  evaluated  all  pertinent 

and  identified  an  uns£ife 
that  is  likely  to  exist  or 
on  other  products  of  this  same 
Q.  Therefore,  we  are 
this  AD,  which  would  require 
of  propeller  blades,  P/Ns 
-3  and  R815505-4,  that  have  a 
F^1699  to  FR20021010,  with 
blades.  A  calendar-based 
has  been  established  for  the 
of  blades  based  on  a  safety 

of  the  blade  population.  The 
takes  into  consideration  the 
e  blade,  availability  of  spare 
'  the  repeiir  capabilities 
to  restore  removed  blades  to 
condition.  Since  corrosion 
i-related  process,  the  oldest 

to  be  replaced  first.  In 
,  the  specialized  tooling 
to  remove  and  replace  the 
material  on  the  blade  during 
only  available  at  one  repair 
The  calendar-based  schedule 
airplane  owners  and  operators 
ipliance  dates  to  accommodate 
schedul  ng  for  blade  removal  within  the 
safety  e\  aluation. 

Changes  to  14  C3FR  Part  39— ESiect  on 
the  Proi  osed  AD 
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10,  2002,  we  issued  a  new 
)f  14  CFR  part  39  (67  FR  47998, 
2002),  which  governs  the  FAA's 
system.  This  regulation  now 

material  that  relates  to  altered 
product  1,  special  flight  permits,  and 
altemati  ve  methods  of  compliance.  This 
terial  previously  was  included  in 

inc  ividual  AD.  Since  this  material 
incluaed  in  14  CFR  part  39,  we  will 
ide  it  in  future  AD  actions. 

Costs  of  Compliance 

We  es  imate  that  24  Hamilton 
SundstTi  ind  Corporation  568F  propellers 
with  sus  pect  blades  installed  on 
airplanes  of  U.S.  registry,  would  be 
affected  by  this  proposed  AD.  We  also 


estimate 


approxii  nately  8  work  hours  per 
airplane  to  remove  and  replace  suspect 
blades,  i  nd  that  the  average  labor  rate  is 
$65  per  vork  hour.  Based  on  these 


that  it  would  take 


figures,  we  estimate  the  total  labor  cost 
of  the  proposed  AD  to  U.S.  operators  to 
be  $6,240. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summarj'  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  sunmiary  by  sending  a  request  to 
us  at  the  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-48-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  tKe  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Hamilton  Sundstrand  Corporation 
(formerly  Hamilton  Standard  Division): 

Docket  No.  2003-NE-48-AD. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
February  2,  2004. 

A£fected  AOs 

(b)  None. 
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Applicability 

(c)  This  AD  applies  to  Hamilton 
Sundstrand  Corporation  (formerly  Hamilton 
Standard  Division)  568F  propellers  with 
propeller  blades,  part  numbers  (P/Ns) 
R815505-3  and  R815505-4,  serial  numbers 
(SNs)  FR1699  through  FR2625  inclusive  (877 
blades),  and  SNs  FR20010610  through 
FR20021010  inclusive  (713  blades),  installed. 
These  composite  propeller  blades  are 
installed  on,  but  not  limited  to,  Aerospatiale 
ATR42-400,  ATR42-500,  ATR72-212,  and 
ATR72-500  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  reports  of 
propeller  blades  found  at  inspection,  with 
remdom  areas  of  missing  adhesive  under  the 


compression  wrap,  which  exposed  the  steel 
tulip  part  of  the  blade.  We  are  issuing  this 
AD  to  prevent  propeller  blade  failure  due  to 
corrosion-induced  fatigue,  which  could 
result  in  blade  separation  and  possible  loss 
of  airplane  control. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Removal  From  Service  of  Affected  Propeller 
Blades 

(f)  Remove  propeller  blades,  P/Ns 
R815505-3  and  R815505-4  from  service  as 
follows: 


(1)  Blades  listed  by  SN  in  the  following 
Table  1  of  this  AD  must  be  removed  no  later 
than  the  date  listed  in  Table  1  of  this  AD.  See 
Table  2  of  this  AD  for  blade  SNs  that  are 
excluded  from  the  compliance  times 
specified  in  Table  1  of  this  AD. 

(2)  Remove  the  blades  that  are  listed  by  SN 
in  Table  2  of  this  AD  no  later  than  December 
31,  2007. 

(3)  In  some  instances  an  "RT"  reference 
immediately  follows  the  numeric  portion  of 
the  serial  number  on  the  blade.  For  purposes  . 
of  this  AD,  the  "RT"  reference  has  been, 
omitted  when  specifying  affected  serial 
nimibers. 


Table  1  .—Propeller  Blade  Removal  Schedule 


For  propeller  blades  SNs: 


FR1699  through  FR1765  

FR1766  through  FR 1776  

FR1 777  through  FR1 855  

FR1856  through  FR1 956  

FR1 957  through  FR21 32  

FR21 33  through  FR2230  

FR2231  through  FR2315  

FR2316  through  FR2390  

FR2391  through  FR2433  

FR2434  through  FR2553  

FR2554  through  FR2625  

FR20010610  through  FR20010729 
FR20010730  through  FR20011018 
FR20011019  through  FR20011218 
FR20011219  through  FR20020511 
FR20020512  through  FR20020757 
FR20020758  through  FR20020842 
FR20020843  through  FR20021010 


Renrave  propeller  blades 
from  service  for  rework, 
no  later  than: 


December  31.  2003. 
March  31,  2004. 
June  30.  2004. 
Septemtier  30,  2004. 
December  31 ,  2004. 
March  31,  2005. 
June  30,  2005. 
September  30,  2005. 
December  31,  2005. 
March  31,  2006. 
June  30,  2006. 
June  30,  2006. 
September  30,  2006. 
December  31,  2006. 
March  31.  2007.  . 
June  30,  2007. 
September  30,  2007. 
December  31 ,  2007. 


Table  2.— Blade  SNs  Excluded  From  Table  1 


FR1720 

FR1887 

FR1962 

FR2163 

FR1740 

FR1888 

FR1963 

FR2164 

FR1742 

FR1889 

FR2013 

FR2165 

FR1752 

FR1892 

FR2022 

FR2166 

FR17/7 

FR1893 

FR2032 

FR2167 

FR1791 

FR1927 

FR2037 

FR2168 

FR1796 

FR1928 

FR2038 

FR2173 

FR1841 

FR1929 

FR2039 

FR2177 

FR1843 

FR1930 

FR2047 

FR2179 

FR1858 

FR1931 

FR2058 

FR2180 

- 

FR1860 

FR1932 

FR2059 

FR2183 

FR1865 

FR1933 

FR2060 

FR2204 

FR1869 

FR1934 

FR2063 

FR2205 

FR1871 

FR1935 

FR2064 

FR2206 

FR1872         ^ 

FR1936 

FR2067            ^ 

FR2207 

FR1873 

FR1937 

FR2068 

FR2208 

FR1874 

FR1938 

FR2099 

FR2233 

- 

FR1875 

FR1942 

FR2108 

FR2234 

FR1877 

FR1943 

FR2134 

FR2467 

• 

FR1878 

FR1957 

FR2135 

FR20010626 

FR1879 

FR1960 

FR2136 

FR20010936 

FR1880 

FR1961 

FR2137 

FR20011218 

Installation  of  Propeller  Blades  That  Have  a 
SN  Listed  in  Table  1  or  Table  2  of  This  AD 

(g)  After  the  effective  date  of  this  AD,  do 
not  install  any  blade  that  has  P/N  R815505- 


3  or  R81 5505-4  and  SN  listed  in  Table  1  or 
Table  2  of  this  AD,  and  that  has  exceeded  the 
date  for  replacement. 


Alternative  Methods  of  Compliance 

(h)  The  Manager.  Boston  Aircraft 
Certification  Office,  has  the  authority  to 
approve  alternative  metHods  of  compliance 
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for  this  AD  if  requested  using  the  procedures 
found  in  14  CFR  39.19. 

Related  Information 

(i)  Hamilton  Sundstrand  Service  Bulletin 
No.  568F-61-A45.  Revision  1.  dated  October 
7,  2003,  provides  information  to  rework  and 
remark  the  affected  blades  for  return  to 
service. 

Issued  in  Burlington,  Massachusetts,  on 
November  24,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate , 
Aircmft  Certification  Service. 

[FR  Doc.  03-29904  Filed  12-1-03:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Parts  7  and  25 

[Notice  No.  23;  Re:  Notice  Nos.  4  and  10] 

RIN1513-AA11 

Flavored  Malt  Beverages  and  Related 
Proposals;  Posting  of  Comments 
Received  on  ttie  TTB  Internet  Web  Site 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury^ 

ACTION:  Notice  of  proposed  rulemaking; 
modification  to  conditions  for  posting  of 
comments  on  the  TTB  Internet  Web  site. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Btueau  announces  that  all 
comments  submitted  in  response  to 
Notice  No.  4,  Flavored  Malt  Beverages 
^d  Related  Proposals,  published  in  the 
Federal  Register  on  March  24.  2003, 
will  be  posted  on  oiu-  Internet  Web  site 
with  the  commenter's  street  address, 
telephone  number,  and  e-mail  address 
included,  unless  the  commenter 
requests  within  the  next  3  weeks  that 
such  information  be  removed  from  the 
posted  comment. 

DATES:  If  you  commented  on  Notice  No. 
4  published  in  the  Federal  Register  on 
March  24,  2003  (68  FR  14292),  you  have 
until  December  23,  2003  to  request 
removal  of  any  street  address,  telephone 
niunber,  or  e-mail  address  from  the 
posted  comment. 

ADDRESSES:  You  may  contact  us  at  the 
following  addresses  to  request  the 
removal  of  any  street  address,  telephone 
number,  or  e-mail  address  from  your 
comment  on  Notice  No.  4.  Please 
include  information  to  identify  your 
original  comment  and  reference  "Notice 
No.  4 — I.D.  Removal"  in  the  subject  line 
of  your  request. 

•  Chief,  Regidations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 


Trade  I  ureau,  P.O.  Box  50221, 
Washii  gton,  DC  20091-0221; 

•  20;;-927-8525  (facsimile);  or 

•  np.in@ttb.gov  (e-mail). 

You  1  nay  view  copies  of  this  notice. 
Notices  No.  4  and  10,  and  any 
comme  its  received  concerning  Notice 
No.  4  b  f  appointment  at  our  Reference 
Library  1350  G  Street  NW., 
Washir  ?lon,  DC  20005;  phone  202-927- 
8210.  C  jpies  of  this  notice  and  Notices 
No.  4  a]  td  10  are  currently  posted  on  our 
Interne  Web  site  at /ittp.//mvw. ttfc.gov. 
We  wil  post  copies  of  the  comments 
receive  1  in  response  to  Notice  No.  4  on 
our  We  )  site  as  soon  as  practicable. 

See  t]  le  "Submitting  Requests  for 
Removj  1  of  Address  Information" 
section  Df  this  notice  for  specific     • 
instruct  ions  and  requirements  for 
submitt  ing  your  request  to  remove 
identify ing  addresses,  telephone 
numbei  s,  and  e-mail  addresses  from  the 
posted  version  of  your  comment. 
FOR  FUrfTHER  INFORMATION  CONTACT: 
CharlesJN.  Bacon,  Alcohol  and  Tobacco 
-Tax  and  Trade  Bureau,  Regulations  emd 
Procediires  Division,  P.O.  Box  5056, 
Beverly^Farms,  MA  01915;  telephone 
978-921-1840. 

SUPPLEMENTARY  INFORMATION: 

Notice  IWo.  4  and  Internet  Posting  of 
Comments  Received 

On  Nferch  24,  2003,  the  Alcohol  and 
Tobacc<  I  Tax  and  Trade  Biu-eau 
publish  }d  Notice  No.  4,  a  notice  of 
propose  d  rulemaking  entitled  "Flavored 
Malt  Be  /erages  and  Related  Proposals" 
(see  68  'R  14292).  We  later  extended 
the  com  ment  period  for  NotTce  No.  4 
until  0(  tober  21,  2003  (see  Notice  No. 
10,  68  F  R  32698,  June  2,  2003). 

In  Naice  No.  4  we  advised  the  public 
that  coiftments  made  in  response  to  the 
notice  and  the  names  of  commenters 
were  not  confidential,  and  were  subject 
to  pubic  disclosure  in  our  reference 
library  and  in  the  preamble  of  any  final 
rulemaking  on  flavored  malt  beverages. 
Notice  No.  4  added  that  we  would  post 
copies  ( f  the  conmients  received  on  the 
TTB  Int  jmet  Web  site  at  http:// 
www.ttl  .gov.  Notice  No.  4  also  included 
the  foll<  wing  statement: 

All  coi  [mients  posted  on  our  Web  site  will 
show  the  name  of  the  commenter  but  will  not 
show  stn  let  addresses,  telephone  numbers,  or 
e-mail  ac  dresses. 

Notio ! 
the  frill 
our 

languagb 
propose  i 
October 

In 
receive< 


No.  4  noted  that  "in  all  cases" 
comments  would  be  available  in 
library.  We  used  similar 
in  all  of  our  notices  of 
rulemaking  published  before 
1,  2003. 

to  Notice  No.  4,  we  have 
approximately  14,700 
comments.  Of  that  total,  we  received 


refei-ence 


res  lonse 


about  9,900  e-mail  comments  and  about 
4,800  comment  letters  by  mail  or 
facsimile  transmission.  In  contrast, 
other  TTB  notices  of  proposed 
rulemaking  issued  during  2003 
generated  an  average  of  less  than  20 
comments  each.  The  unusually  large 
number  of  comments  received  on  Notice 
No.  4  has  made  it  difficult  to  remove  all 
street  addresses,  telephone  numbers, 
and  e-mail  addresses  from  the 
comments  for  posting  on  our  Internet 
Web  site  in  a  timely  manner. 

Therefore,  to  ensure  that  the  public 
has  Internet  access  to  the  thousands  of 
comments  received  on  Notice  No.  4  at 
the  earliest  practicable  time,  we  will 
post  comments  received  on  that  notice 
on  our  Web  site  in  full,  including  any 
street  addresses,  telephone  numbers,  or 
e-mail  addresses  contained  in  the 
comments. 

However,  since  commenters  may  have 
responded  to  Notice  No.  4  with  the 
understanding  that  their  street 
addresses,  telephone  numbers,  and  e- 
mail  addresses  would  not  be  posted  on 
the  TTB  Web  site,  we  will  remove  any 
such  information  from  a  posted 
comment  if  the  original,  individual 
commenter  contacts  us  on  or  before 
December  23.  2003.  As  noted  earlier,  the 
full  comment,  including  any  street 
addresses,  telephone  numbers,  or  e-mail 
addresses  within  the  comment  is  subject 
to  public  disclosure  and  will  remain 
available  for  public  viewing  in  our 
reference  library. 

Submitting  Requests  for  Removal  of 
Address  Information 

We  will  only  accept  requests  to 
remove  street  addresses,  telephone 
numbers,  and  e-mail  addresses  from  the 
posted  version  of  a  comment  on  Notice 
No.  4  from  the  original,  individual 
commenter.  We  will  not  accept  such 
requests  bom  an  organization  or 
company  on  behalf  of  a  group  of 
individual  commenters. 

In  your  request  to  remove  such 
information  bom  the  posted  version  of 
your  comment  on  Notice  No.  4,  please 
include  information  that  will  allow  us 
to  identify  your  original  comment.  For 
example,  yova  request  should  include 
yoiu'  name,  address,  date  of  your 
original  comment,  and  the  name  of  any 
letterhead  your  original  comment  was 
written  on.  In  all  cases,  please  reference 
"Notice  No.  4 — I.D.  Removal"  in  the 
subject  line  of  your  request. 

You  may  submit  your  request  to 
remove  any  street  address,  telephone 
number,  and  e-mail  address  from  your 
original  comment  on  Notice  No.  4  by 
one  of  these  methods: 
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•  By  mail:  You  may  send  your  written 
request  to  TTB  at  the  address  listed  in 
the  ADDRESSES  section  above. 

•  By  facsimile:  You  may  submit  your 
request  by  facsimile  transmission  to 
202-927-8525.  Your  faxed  request 
must — 

(1)  Be  on  8V2  by  11-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long  in  order 
to  ensiu^  access  to  our  fax  equipment. 
We  will  not  accept  faxes  that  exceed 
five  pages. 

•  By  e-mail:  You  may  e-mail  your 
request  to  nprm@ttb.gov.  Comments 
transmitted  by  electronic-mail  must — 

(1)  Contain  your  e-mail  address; 

(2)  Be  legible  when  printed  on  8V2  x 
11 -inch  size  paper. 

Please  note:  Do  not  submit  additional 
comments  on  Notice  No.  4.  The  comment 
period  for  Notice  No.  4  closed  on  October  21, 
2003. 

Drafting  Information 

Michael  D.  Hoover  of  the  Regulations 
and  Procedures  Division.  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  drafted 
this  notice. 

List  of  Subjects 

27  CFR  Part  7 

Advertising,  Beer,  Customs  duties  and 
inspection.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements.  Trade 
practices. 

27  CFR  Part  25 

Beer,  Claims,  Electronic  fund 
transfers.  Excise  taxes.  Exports, 
Labeling,  Liquors,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  27  U.S.C.  205. 

Approved:  November  21,  2003. 
Arthur  J.  Libertucci, 

Administrator. 

[FR  Doc.  03-29905  Filed  12-1-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  Oa-3552;  MB  Docket  No.  03-231,  RIM- 
10818] 

Radio  Broadcasting  Services;  Centre 
Hall,  Huntingdon,  Mt.  Union,  and  South 
Wililamsport,  PA 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  sets  forth  a 
proposal  to  amend  the  FM  Table  of 
Allotments,  Section  73.202(b)  of  the 
Commission's  rules,  47  CFR  73.202(b). 
The  Commission  requests  comment  on 
a  petition  filed  by  Megahertz  Licenses, 
LLC,  licensee  of  Station  WXMJ(FM), 
Mount  Union,  Pennsylvania,  and  of 
Station  WWLY(FM),  Huntingdon, 
Pennsylvania.  Petitioner  proposes  to 
delete  Channel  292A  at  Huntingdon, 
Pennsylvania,  to  allot  Channel  292A  at 
Mount  Union,  Peimsylvania,  and  to 
modify  the  license  of  Station 
WWLY(FM)  accordingly.  Petitioner  also 
requests  the  substitution  of  Channel 
258B1  for  Channel  258A  and  the 
reallotment  of  that  channel  from  Mount 
Union  to  Centre  Hall,  Pennsylvania,  and 
the  modification  of  the  license  of 
Station  WXMKFM)  accordingly.  In  order 
to  accomplish  these  allotment  changes. 
Petitioner  fiuther  proposes  to  change 
the  transmitter  site  for  Station 
WZXR(FM),  South  Williamsport, 
Pennsylvania,  operating  on  Channel 
25  7A.  The  transmitter  site  for  Channel 
25  7A  at  South  Williamsport  can  be 
changed,  in  compliance  with  the 
Commission's  minimum- distance 
separation  requirements,  to  41-14-06 
NL  and  76-51-02  WL.  Those  reference 
coordinates  reflect  a  site  restriction  of 
12.5  km  (7.8  miles)  east  of  South 
Williamsport.  That  change  in  reference 
coordinates  for  Channel  25 7A  at  South 
Williamsport  permits  the  allotment 
changes  proposed  at  Mount  Union  and 
Centre  Hall.  Channel  258B1  can  be 
allotted  to  Centre  Hall  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  14.0  km  (8.7  miles) 
southwest  of  Centre  Hall.  The 
coordinates  for  Chaimel  258B1  at  Centre 
Hall  are  40-46-39  North  Latitude  and 
77-^9-26  West  Longitude.  Channel 
292A  can  be  allotted  to  Moimt  Union  in 
compliance  with  the  Commission's 
minimxmi  distance  separation 
requirements  with  a  site  restriction  of 
14.5  km  (9.0  miles)  south  of  Mount 
Union.  The  coordinates  for  Channel 
292 A  at  Mount  Union  are  40-15-18 
North  Latitude  and  77-51-41  West 
Longitude.  See  Supplementary 
Information  infra. 

DATES:  Comments  must  be  filed  on  or 
before  January  5,  2004,  and  reply 
comments  on  or  before  January  20, 
2004. 

ADDRESSES:  Federal  Conununications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve 
counsel  for  the  petitioner  as  follows: 


Allen  G.  Moskowitz,  Kay  Scholer  LLP, 
901  Fifteenth  Street,  NW.,  Suite  1100, 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Ehipont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-231,  adopted  November  12,  2003 
and  released  November  14,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  bom's  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court  - 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  adding  Centre  Hall, 
Channel  258B1,  by  removing  Cheinnel 
292A  at  Huntingdon,  and  by  removing 
Channel  258A  and  adding  Channel 
292A  at  Moimt  Union. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-29860  Filed  12-1-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(DA  03-3648;  MB  Dockst  No.  03-238;  RM- 
10820] 

Radio  Broadcasting  Services; 
Ijincaster  and  PIcicerington,  OH 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  Franklin 
Communications  Inc.,  licensee  of 
Station  WJZA(FM).  Lancaster,  Ohio, 
requesting  the  reallotment  of  Channel 
278A  from  Lancaster,  Ohio,  to 
Pickerington,  Ohio,  as  the  community's 
first  local  transmission  service,  and  the 
modification  of  the  license  for  Station 
WJZA(FM)  to  reflect  the  changes. 
Channel  2  78 A  can  be  reallotted  at 
Pickerington  at  a  site  8.8  kilometers  (5.4 
miles)  northeast  of  the  community  at 
coordinates  39-56-39  NL  and  82-41-14 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  January  15,  2004,  and  reply 
comments  on  or  before  January  30, 
2004. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's-Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-238,  adopted  November  14,  2003, 
and  released  November  17,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC*s  Reference  Information  Center  at 
Portals  n,  CY-A257,  445  Twelfth  Street, 
SW.,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
quctlexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  Jhe  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
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govern!  ig  permissible  ex  parte  contacts. 

For  ii  formation  regarding  proper 
filing  pi  ocedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


of  fubjects  in  47  CFR  Part  73 

Radio  broadcasting. 

reasons  discussed  in  the 
e,  the  Federal  Communications 

ion  proposes  to  amend  47  CFR 
IS  follows: 


PART  7 1— RADIO  BROADCAST 
SERVIC  ES 

1.  Th<  authority  citation  for  Part  73 
continu  ss  to  read  as  follows: 

Authoi  ity:  47  U.S.C.  154,  303,  334  and  336. 

§73,202    [Amended] 

2.  Sec  tion  73.202(b),  the  Table  of  FM 
Allotme  its  under  Ohio,  is  amended  by 
removin  g  Channel  278A  at  Lancaster 
and  add  ing  Pickerington,  Channel  2  78 A. 
Federal  C  ommunications  Commission. 
John  A.  1  ^arousos, 

Assistan^Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  b3-29861  Filed  12-1-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admlnii  tration 

50  CFR  |>art  679 

P.D.  111S)3A] 
RIN064a-AR73 

Fisherl«  of  the  Exclusive  Economic 
Zone  OH  Alaslca;  SIcates  Management 
In  the  Groundfish  Fisheries  of  the  Gulf 
of  Alasl  a 

AGENCY:  National  Marine  Fisheries 
Service  NMFS),  National  Oceanic  and 
Atmosp  leric  Administration  (NOAA), 
Commei  ce. 

ACTION:  |NJotice  of  availability;  request 
for  comiients. 


IAr|: 


SUMMAR^:  The  North  Pacific  Fishery 
Manage)  aent  Council  (Council)  has 
submitt«  d  Amendment  63  to  the  Fishery 
Manage!  aent  Plan  for  Groundfish  of  the 
Gulf  of  1  ilaska  (FMP).  If  approved, 
Amendi  lent  63  would  move  skates  from 
the  "othjr  species"  list  to  the  "target 
species'  list  in  the  FMP.  By  listing 
skates  ai  a  target  species,  a  directed 
fishery  i  w  skates  in  the  Gulf  of  Alaska 
(GOA)  n  ay  be  managed  to  reduce  the 
potentia  for  overfishing  skates.  This 
action  is  intended  to  promote  the  goals 


and  objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  the  FMP, 
and  other  applicable  laws.  Comments 
from  the  public  are  welcome. 
DATES:  Comments  on  Amendment  63 
must  be  submitted  by  February  2,  2004. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  sent  to  Sue 
Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Durall,  or  delivered  to  room  420  of 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Conunents  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  Amendment  63  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  for 
the  amendment  may  be  obtained  from 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  907-586-7228  or 
melanie.  brown@noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Act  requires  that 
each  Regional  Fishery  Management 
Coimcil  submit  any  FMP  amendment  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  amendment,  immediately 
publish  a  notice  in  the  Federal  Register 
that  the  amendment  is  available  for 
public  review  and  comment. 

The  Council  unanimously  adopted 
Amendment  63  in  October  2003.  If 
approved  by  NMFS,  this  amendment 
would  move  skates  from  the  "other 
species"  list  to  the  "target  species"  list, 
allowing  the  management  of  skates  as  a 
target  species.  NMFS  trawl  survey  and 
catch  information  show  that  of  the  14 
skate  species  occiirring  in  the  Gulf  of 
Alaska,  the  majority  of  the  catch  is  made 
up  of  big  and  longnose  skate  species. 
The  big  skates  and  longnose  skates 
would  be  listed  under  the  skates 
category  in  the  target  species  list  to 
allow  for  management  of  these 
individual  species. 

Skates  currently  are  managed  as  part 
of  the  other  species  complex  with  ' 
sharks^  sculpins,  octopus,  and  squid. 
The  total  allowable  catch  limit  (TAG)  for 
this  complex  is  five  percent  of  the 
aggregate  of  all  TACs  for  target 
groundfish  species  or  species  groups  of 
the  GOA.  Target  species  TACs  are 
established  for  an  individual  species  or 
species  group,  and  NMFS  manages  the 
directed  fishery  for  these  species  to 
avoid  exceeding  the  specified  TACs. 
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TACs  usually  are  set  at  or  below  the 
acceptable  biological  catch  (ABC)  limits, 
which  are  below  the  overfishing  levels 
(OFLs)  for  each  target  species  or  species 
group.  The  other  species  complex  does 
not  have  an  OFL  or  ABC  limit  due  to  the 
lack  of  stock  assessment  information  for 
most  of  the  species  in  the  complex. 

In  2003,  a  directed  fishery  for  skates 
rapidly  developed  in  the  GOA.  The 
2003  skates  harvest  was  3,042  metric 
tons  (mt)  compared  to  782  mt  of  skates 
harvested  in  2002.  Because  skates  are 
managed  within  the  other  species 
complex,  the  full  TAC  for  the  other 
species  complex  is  available  for  a 
directed  fishery  for  skates. 

To  reduce  the  potential  for 
overfishing,  the  Council  recommended 
that  skates  be  managed  as  a  target 
species.  As  a  target  species,  OFL,  ABC, 
and  TAC  amoimts  for  skates  would  be 
established  by  annual  harvest 


specifications,  allowing  for  more 
effective  management  of  skates  based  on 
the  best  available  scientific  information. 
The  development  of  OFL,  ABC,  and 
TAC  amounts  for  the  2004  harvest 
specifications  for  skates  would  be  based 
on  scientific  survey  and  harvest 
information  from  2003  and  prior  years. 
Managing  a  directed  fishery  for  skates  so 
that  OFL,  ABC.  and  TAC  amounts  are 
not  exceeded  would  reduce  the 
potential  for  overfishing  and  would 
meet  the  conservation  objectives  of  the 
Magnuson-Stevens  Act. 

Public  comments  are  being  solicited 
on  proposed  Amendment  63  through 
the  end  of  the  comment  period  stated 
(see  DATES).  A  proposed  rule  that 
would  implement  the  amendment  may 
be  published  in  the  Federal  Register  for 
public  comment  at  a  later  date.  Public 
comments  on  the  proposed  rule  must  be 
received  by  the  end  of  the  comment 


period  on  the  amendment  in  order  to  be 
considered  in  the  approval/disapproval 
decision  on  the  amendment.  All 
comments  received  by  the  end  of  the 
comment  period  on  the  amendment, 
whether  specifically  directed  to  the 
amendment  or  to  the  proposed  rule,  will 
be  considered  in  the  approval/ 
disapproval  decision.  Comments 
received  after  that  date  will  not  be 
considered  in  the  approval/disapproval 
decision  on  the  amendment.  To  be 
considered,  comments  must  be  received 
not  just  postmarked  or  otherwise 
transmitted  by  close  of  business,  on  the 
last  day  of  the  comment  period. 

Dated:  November  25.  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-29940  Filed  12-1-03;  8:45  am) 
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contains  docuihents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
publjc.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerK:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
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agency:  Office  of  the  Secretary,  USDA. 
ACnON:  Notice  of  revision  of  F*rivacy  Act 
systems  of  records. 

-SUMMAnY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  revising  three 
Privacy  Act  (PA)  systems  of  records,  is 
deleting  one  system  of  records,  and 
proposes  to  create  a  new  system  of 
records  entitled  "Current  Research 
Information  System,"  USDA/CSREES-4, 
maintained  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES). 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  January  12, 
2004  unless  modified  by  a  subsequent 
notice  to  incorporate  comments 
received  from  the  public.  Comments 
must  be  received  by  the  contact  person 
listed  below  on  or  before  January  2, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  N.  Herberger,  FOIA/PA 
Coordinator,  ARS,  USDA,  5601 
Sunnyside  Avenue,  Beltsville,  MD 
20705-5128;  Telephone  (301)  504-1640; 
Facsimile  (301)  504-1648;  Electronic 
mail  vherberger@ars.usda.gov. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  the  PA,  5  U.S.C.  552a,  USDA  hereby 
takes  the  following  action: 

I.  Three  systems  of  records 
maintained  by  CSREES  are  being 
revised  for  the  following  reasons: 

1.  USDA/CSREES-1,  "Current 
Research  Information  System."  The 
purposes  of  this  revision  to  the  system 
of  records  are  to  (1)  change  the 
designation  from  USDA/CSRS-1  to 
USDA/CSREES-1;  (2)  reflect 
organizational  changes;  (3)  identify 
changes  to  system  location,  categories  of 


individuals  covered  by  the  system, 
purposi,  record  storage,  retrievability, 
safeguards,  notification  procedures,  and 
record  access  proceduires;  (4)  delete 
three  routine  uses  no  longer  necessary 
or  comf  atible  with  the  purpose  for 
which  i  aformation  was  collected;  and 
(5)  add  i  new  routine  use. 

2.  US  DA/CSREES-2,  "International 
Progran  is  Recruitment  Roster."  The 
purpost  IS  of  this  revision  to  the  system 
of  recot  ds  are  to  (1)  change  the 
designa  tion  from  USDA/ES-1  to  USDA/ 
CSREEJ 1-2;  (2)  reflect  organizational 
change! ;  (3)  identify  changes  to  system 
name  aad  location,  categories  of  records 
in  the  system,  addresses  for  system 
manage :  and  notification  procedures, 
retentic  ti  and  disposal,  and  delete  one 
routine  use  that  is  not  a  required  routine 
use. 

3.  USpA/CSREES-3,  "State 
Cooperative  Extension  Service 
Employes."  The  purposes  of  this 
revisioi^  to  the  system  of  records  are  to 
(1)  change  the  designation  irom  USDA/ 
ES-3  taUSDA/CSREES-3;  (2)  reflect 
organizational  changes;  (3)  identify 
changes!  to  system  location,  categories  of 
records  in  the  system,  safeguards, 
system  manager  address,  and  storage; 
and  (4)  add  three  routine  uses. 

II.  One  System  of  Records  is  being 
added  ^  follows: 

1.  UaJA/CSREES-^,  "CSREES  Grants 
System/'  The  purpose  of  this  new 
system  pf  records  is  to  enable  program 
offices  pa  reference  reviewers  and 
maintaih  appropriate  files  and 
supportfng  material  in  processing, 
evaluatmg,  and  managing  applications 
for  grans  or  other  support,  including 
complejing  awards  euid  distributing 
funds. 

III.  Oae  System  of  Records  is  being 
deletedjas  follows: 

1.  Ua3A/ES-2.  "Cooperative 
Extension  Personnel  Records  System." 
This  system  is  being  deleted  because 
these  records  are  no  longer  relevant  and 
necessaiy  to  accomplish  a  piupose  of 
the  Ag^cy  and  the  records  are  no 
longer  liiaintained  by  USDA. 

A  Priyacy  Act  Systems  Report  relating 
to  the  proposed  changes  and  new 
system  required  by  5  U.S.C.  552a{r),  as 
implemfented  by  OMB  Circular  A-130, 
was  sent  to  the  Administrator,  Office  of 
InformEKion  and  Regulatory  Affairs, 
Office  ojF  Management  and  Budget;  the 
Chairwoman,  Committee  on 
Govemj  aental  Affairs,  United  States 


Senate;  and  the  Chairman,  Committee 
on  Government  Reform  and  Oversight, 
U.S.  House  of  Representatives. 

Signed  at  Washington,  DC,  on  November 
20,  2003. 

Ann  M.  Veneman, 

Secretary  of  Agriculture. 

-Privacy  Act  System  "Current  Research 
Information  System."  USDA/CSREES-1 
Report 

The  purpose  of  this  system  of  records 
is  to  document  the  research.activities  of 
the  USDA/State  agricultm-al  research 
system  for  various  reporting  purposes  as 
well  as  to  provide  ready  access  to 
research  information. 

The  revisions  to  the  system  of  records 
are  to  change  the  designation  from 
USDA/CSRS-1  to  USDA/CSREES-1; 
reflect  organizational  changes;  identify 
changes  to  system  location,  categories  of 
individuals  covered  by  the  system, 
purpose,  record  storage,  retrievability, 
safeguards,  notification  procedures,  and 
record  access  procedures;  delete  three 
routine  uses  no  longer  necessary  or 
compatible  with  the  purpose  for  which 
information  was  collected,  and  add  a 
new  routine  use. 

The  authorities  for  maintaining  this 
system  of  records  are  7  U.S.C.  361  a-i; 
7  U.S.C.  3222;  7  U.S.C.  450;  7  U.S.C. 
7621;  7  U.S.C.  7626;  7  U.S.C.  3152;  7 
U.S.C.  3241;  7  U.S.C.  5811;  and  7  U.S.C. 
343. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy. 

Access  to  technical  records  are 
maintained  on  the  CRIS  Web  site  [http:/ 
/cris.csrees.usda.gov)  and  available  to 
anyone.  Financial  records  will  be  in  a 
safeguarded  environment  with  access 
only  by  authorized  personnel. 

The  system  provides  for  one  new 
routine  use  release,  as  follows: 

Routine  use  1  permits  disclosure  of 
the  technical  records  in  this  system  to 
the  general  public  in  order  to  inform 
them  of  agricultural  related  research, 
plan  future  research  activities,  avoid 
costly  duplication  of  research,  and 
establish  valuable  contacts  within  the 
research  communify. 

The  revised  system  of  records  will  not 
be  exempt  &t>m  any  provisions  of  the 
Privacy  Act. 


Federal  Register/Vol.  68,  No.  231 /Tuesday,  December  2,  2003 /Notices 


67393 


USDA/CSREES-1 


SYSTEM  NAME: 


Current  Research  Information  System 
(CRIS),  USDA/CSREES-1. 

SYSTEM  LOCATION: 

USDA,  CSREES/ISTM/CRIS, 
Waterfront  Centre,  800  9th  Street,  SW, 
Washington,  DC  20024. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Scientists  listed  on  research  projects 
entered  into  the  CRIS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  research 
projects  of  USDA  agencies  and  CSREES 
grant  recipients,  and  research  projects  of 
those  State  institutions  receiving 
CSREES  administered  funds  in  support 
of  research. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

7  U.S.C.  361  a-i;  7  U.S.C.  3222:  7 
U.S.C.  450;  7  U.S.C.  7621;  7  U.S.C.  7626; 
7  U.S.C.  3152;  7  U.S.C.  3241;  7  U.S.C. 
5811;  and  7  U.S.C.  343. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Technical  records  in  this  system  raav 
be  disclosed  to:  (1)  The  general  public 
in  order  to  inform  them  of  agricultvu-al 
related  research,  plan  future  research 
activities,  iavoid  costly  duplication  of 
research,  and  establish  valuable  contacts 
within  the  research  community. 
Technical  and  financial  records  in  this 
system  may  be  disclosed  to:  (2)  research 
scientists  and  Administrators  of  all 
governmental  agencies  and  affiliated 
institutions  in  connection  with 
information  retrieval  requests  in  special 
subject  areas;  (3)  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  emploj'ee 
of  the  agency  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records;  (4)  an 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or ; 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  when  information  available 
indicates  a  violation  or  potential 


violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regiilation, 
or  order  issued  pursuant  to  such  statute; 
(5)  in  response  to  a  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 
response  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings;  (6)  a  Member  of  Congress 
or  to  a  Congressional  staff  member  in 
response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Technical  records  are  maintained  on 
the  CRIS  Web  site  (http:// 
cris.csrees.usda.gov).  Financial  records 
are  maintained  on  computer  tapes  and 
on  other  electronic  media  at  the  CRIS 
offices,  the  National  Archives,  and  at 
the  USDA  National  Computer  Center, 
Kansas  City. 

RETRIEVABILmr: 

Records  can  be  retrieved  by  name  or 
project  leader  or  co-investigator  or  any 
other  data  field. 

safeguards: 

Access  to  the  technical  records  in  this 
system  is  available,  via  the  Web  site,  to 
anyone.  The  financial  records  will  be  in 
a  safeguarded  environment  with  access 
only  by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Financial  and  classification  records 
are  maintained  indefinitely  by  CRIS  and 
the  National  Archives.  Project 
information  is  maintained  for  two  years 
following  termination  of  the  project. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Administrator,  ISTM,  USDA- 
CSREES,  Stop  2270, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
2270.  The  address  for  express  mail  or 
overnight  courier  service  is:  Deputy 
Administrator,  ISTM,  USDA-CSREES, 
Waterfront  Centre,  800  9th  Street,  SW. 
Washington,  DC  20024. 

NOTIFICATION  PROCEDURES:  , 

Any  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
such  individual  from  the  System 


Manager  or  can  access  the  CRIS  Web 
site. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  gain  access  to  a 
record  in  the  system  that  pertains  to 
such  individual  by  submitting  a  written 
request  to  the  System  Manager  or  by 
accessing  the  CRIS  Web  site. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  contest  a  record 
in  the  system  that  pertains  to  such 
individual  by  submitting  written 
information  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  USDA  research  agencies  and  other 
institutions  receiving  CSREES 
administered  funds  for  research. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Privacy  Act  System  "International 
Programs  Recruitment  Roster,"  USDA/ 
CSREES-2  Report 

The  purpose  of  this  system  of  records 
is  to"  have  access  to  information  on 
university  personnel  at  cooperating 
institutions  who  have  expressed  an 
interest  in  participating  in  international 
activities  carried  out  through  CSREES. 
The  computerized  roster  will  allow 
CSREES,  International  Programs  to 
quickly  identify  qualified  candidates  for 
overseas  assignments  and/or  to  utilize 
them  as  resources  for  International 
Programs  office  to  search  records 
according  to  skills  and  experience  in 
order  to  meet  staffing  needs  for  foreign 
technical  assistance  activities.  The 
revisions  to  the  system  of  records  are  to 
change  the  designation  from  USDA/ES- 
1  to  USDA/CSREES-2;  reflect 
organizational  changes;  identify  changes 
to  system  name  and  location,  categories 
of  records  in  the  system,  address  for 
system  manager  and  notification 
procedures,  retention  and  disposal,  and 
delete  one  routine  use  which  is  not  a 
required  routine  use. 

The  authorities  for  maintaining  this 
system  of  records  are  sections  296  and 
297  of  the  Foreign  Assistance  Act  of 
1961,  Pub.  L.  87-195,  75  Stat.  424;  and 
section  1458  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  7  U.S.C. 
301  et  seq. 

Use  of  the  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  the 
information  in  this  system  will  be  made 
available  to  international  organizations. 
Department  of  Justice,  Federal,  State, 
and  local  agencies,  and  Members  of 
Congress  as  necessary,  all  individuals 
about  whom  information  in  this  system 
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is  maintained  will  voliintarily  submit 
the  infonnation  for  the  expressed 
interest  in  participating  in  international 
activities  carried  out  through  CSREES. 

On-line  access  to  International 
Programs  Recruitment  Roster  data  is 
controlled  by  password  protection. 
Information  stored  in  file  folders  will  be 
,  stored  in  locked  file  cabinets.  Access  to 
these  records  will  be  limited  to 
authorized  personnel. 

The  revised  system  of  records  will  not 
be  exempt  from  any  provisions  of  the 
Privacy  Act. 

USDA/CSREES-2 

SYSTEM  name: 

International  Programs  Recruitment 
Roster,  USDA/CSREES-2. 

SYSTEM  location: 

Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES),  International  Programs, 
USDA,  Waterfront  Centre,  800  9th 
Street,  SW.,  Washington,  DC  20024. 

categortesof  individuals  covered  by  the  - 
system: 

Cooperating  university  personnel 
interested  in  overseas  assignments. 

categories  of  records  in  the  system: 

Personal  data  identifying  the 
individual,  such  as  name,  address, 
university,  telephone  number,  and  e- 
raail  address;  summary  background 
information  categorized  under  headings, 
such  as  subject  matter  experience, 
commodity  experience,  functional 
experience,  clientele  experience, 
ecosystems  experience,  production 
systems  experience,  scope  of 
experience,  international  experience, 
education  and  language  proficiency; 
preferred  length  of  assigiunent  (short-, 
mid-  or  Jong-term);  and  personal 
resimie. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Sections  296  and  297  of  the  Foreign 
Assistance  Act  of  1961,  Pub.  L.  87-195, 
75  Stat.  424,  as  added  by  section  312  of 
the  International  Development  and  Food 
Assistance  Act  of  1975,  Pub.  L.  94-161, 
89  Stat.  849;  and  section  1458  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  7  U.S.C.  301  et  seq.,  as  amended 
by  section  1436  of  the  Agriculture  and 
Food  Act  of  1981,  Pub.  L.  97-98,  95 
Stat.  1213. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
TY1E  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  to:  (1)  To  international 
organizations  seeking  university 
persoimel  for  placement  in  overseas 


projects  and  assignments;  (2)  the 
Department  of  Justice  when:  (a)  The 
agency  pr  any  component  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
official  Capacity  where  the  Department 
of  Justiiie  has  agreed  to  represent  the 
employ  se;  or  (c)  the  United  States 
Government  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  eview,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessa  -y  to  the  litigation  and  the  use  of 
such  re  ;ords  by  the  Department  of 
Justice  :  s  therefore  deemed  by  the 
agency  o  be  for  a  piu-pose  that  is 
compat  ble  with  the  purpose  for  which 
the  agei  cy  collected  the  records;  (3)  an 
appropi  iate  agency,  whether  Federal, 
State,  01  local,  charged  with  the 
respons  bility  of  investigating  or 
prosecuting  a  violation  of  law  or  rule, 
regulatibn,  or  order  issued  pursuant 
thereto,  when  information  available 
indicate  s  a  violation  or  potential 
violatio  1  of  law,  whether  civil,  criminal, 
or  regul  itory  in  nature,  and  whether 
arising  1  ly  general  statute  or  particular 
progran  statute,  or  by  rule,  regulation, 
or  ordei  issued  pursuant  to  such  statute; 
(4)  in  re  spouse  to  a  request  for_discovery 
or  appei  irance  of  a  witness,  to  the  extent 
that  whi  It  is  disclosed  is  relevant  to  the 
subject ;  natter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 
respons  s  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records jequested  are  relevant  to  the 
proceedings;  and  (5)  a  Member  of 
Congress  or  to  a  Congressional  staff 
membeij  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  reco  rd  is  maintained. 

POLICIES  \.HD  PRACTICES  FOR  STORING, 
RETRIEVIW3,  ACCESSING,  RETAINING,  AND 
DISPOSINI^  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Intern  ational  Programs  Recruitment 
Roster  r  scords  are  stored  on  a  shared 
office  c(  mputer  drive  and  in  file  folders. 

RETRIEVA  HLfTY: 

Recor  Is  can  be  accessed  on  the 
comput  ir  by  individual  name, 
universi  ty  affiliation,  preferred  length  of 
duty  or  keywords  and  phrases  under 
any  of  t]  le  experience  categories. 
Resume  i  will  be  filed  by  name  in 
alphabe  ical  order  in  file  folders. 


SAFEGUAI  IDS; 


-lilie 


On 
Progran^ 
controlled 
Informa 
stored 


111 


access  to  International 
Recruitment  Roster  data  is 

by  password  protection, 
ion  stored  in  file  folders  will  be 
locked  file  cabinets.  Access  to 


these  records  will  be  limited  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Applicant  information  will  remain  on 
the  system  for  a  period  of  3  years.  At  the 
end  of  each  year  the  applicant  will  have 
the  option  to  remain  on  the  system  for 
the  following  year,  and  make  any 
needed  changes  in  his/her  file,  or  be 
dropped  from  the  roster.  At  anytime      -. 
diuing  the  year,  the  applicant  may 
request  that  his/her  files  be  removed 
from  the  system.  Data  for  disposal  is 
deleted  from  the  computer  memory. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  International  Programs, 
USDA-CSREES-SERD,  Stop  2203, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2203.  The 
address  for  express  mail  or  overnight 
courier  service  is:  Director,  International 
Programs,  USDA-CSREES-SERD, 
Waterfront  Centre,  800  9th  Street,  SW., 
Washington,  DC  20024. 

NOTIFICATION  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
such  individual  from  the  System 
Manager.  A  request  for  information 
regarding  an  individual  should  include 
the  individual's  full  name  and  address. 
Before  any  information  about  an 
individual  is  released,  the  System 
Manager  may  require  the  individual  to 
provide  proof  of  identity  or  requfre  the 
requester  to  furnish  an  authorization 
from  the  individual  to  permit  release  of 
information. 

RECORD  ACCESS  PROCEDURES: 

An  individued  may  gain  access  to  a 
record  in  the  system  that  pertains  to 
such  individual  by  submitting  a  written 
request  to  the  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  come  from    " 
documents  submitted  by  the  individual 
directly  for  the  purpose  of  inclusion  in 
the  International  Programs  Recruitment 
Roster. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Privacy  Act  System  "State  Cooperative 
Extension  Service  Employees,"  USDA/ 
CSREES-3  Report 

The  purpose  of  this  system  of  records 
is  to  generate  the  annual  Salary 
Analyses  Report  that  is  used  as  a 
management  tool  for  salary  and  pay 
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purposes,  as  well  as  for  historical 
purposes.  Cooperative  Extension 
Service  (CES)  employee  records  are 
permanently  maintained  in  the  CES 
Personnel  Information  System  database 
of  CSREES.  This  database  contains 
personnel  information  dated  since  1922 
and  is  maintained  by  the  Agricultural 
Research  Service,  Hiunan  Resources 
Division. 

The  purposes  of  this  revision  to  the 
system  of  records  are  to  change  the 
designation  firom  USDA/ES-3  to  USDA/ 
CSREES-3;  reflect  organizational 
changes;  identify  changes  to  system 
location,  categories  of  records  in  the 
system,  safeguards,  system  manager 
address,  and  storage;  and  add  three 
routine  uses. 

The  authorities  for  maintaining  this 
system  of  records  are  7  U.S.C.  341,  et 
seq. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  the 
information  in  this  system  will  be  made 
available  to  MSB-HRD  staff.  Department 
of  Justice,  Federal,  State  and  local 
agencies,  and  Members  of  Congress  as 
necessary,  all  individuals  about  whom 
information  in  this  system  is  maintained 
will  voluntarily  submit  the  information 
for  the  purpose  of  generating  the  annual 
Salary  Analyses  Report. 

Authorization  must  be  obtained  from 
the  Administrator,  CSREES,  or  the  Chief 
Metropolitan  Services  Branch  (MSB), 
Human  Resources  Division  (HRD), 
Agricultural  Research  Service,  before 
information  is  released.  All  printed 
matter  is  kept  in  locked  rooms. 

The  system  provides  for  three  new 
routine  use  releases,  as  follows: 

Routine  use  1  permits  disclosure  to 
the  Department  of  Justice  when  the 
agency  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
ofticial  capacity  where  the  Department 
of  Justice  has  agreed  to  represent  the 
employee,  or  the  United  States 
Government  is  a  party  to  a  litigation  or 
has  an  interest  in  such  litigation  and  it 
is  determined  that  the  records  are  both 
relevant  and  necessary  to  the  litigation. 

Routine  use  2  permits  disclosure  to  an 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  when 
information  available  indicates  a 
violation  or  potential  violation  of  law. 

Routine  use  3  permits  disclosure  in 
response  to  a  request  for  discovery  or 
ap|)earance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  crimined  proceeding  or  in 
response  to  a  subpoena  issued  in  a 


proceeding  before  a  coiul  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings. 

The  revised  system  of  records  will  not 
be  exempt  from  any  provisions  of  the 
Privacy  Act. 

USDA/CSREES-3 

SYSTEM  name: 

«i     State  Cooperative  Extension  Service 
Employees,  USDA-CSREES-3. 

SYSTEM  location: 

USDA-ARS-HRD-MSB,  CES  Team, 
Portals  Building,  1280  Maryland 
Avenue,  SW,  Washington,  DC  20024. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  professional  employees  of  the 
State  Cooperative  Extension  Service 
from  1968  to  present. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  and  payroll  information  on 
professional  Cooperative  Extension 
Service  employees. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

7  U.S.C.  341,  ef  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  to:  (1)  The  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records;  (2)  an 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  when  information  available 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pursuant  to  such  statute; 
(3)  in  response  to  a  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 


response  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings;  and  (4)  a  Member  of 
Congress  or  to  a  Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  an 
electronic  database  at  the  USDA-ARS- 
HRD-MSB,  Portals  Building,  1280 
Maryland  Avenue,  SW.  Washington,  DC 
20024. 

RETRIEV  ABILITY: 

Records  can  be  retrieved  by  social 
security  number  or  other  unique  State 
identifying  number. 

SAFEGUARDS: 

Authorization  must  be  obtained  from 
the  Administrator.  CSREES.  or  the 
Chief,  MSB-HRD.  ARS,  before 
information  is  released.  All  printed 
matter  is  kept  in  locked  rooms. 

RETENTION  AND  DISPOSAL: 
Records  are  retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel  and  Data  Information 
Specialist,  USDA-ARS-HRD-MSB,  CES 
Team,  Portals  Building.  1280  Maryland 
Avenue,  SW,  Washington,  DC  20024. 

NOTIFICATION  PROCEDURES: 

Any  individual  may  gain  access  to  a 
record  in  the  system  that  pertains  to 
such  individual  by  submitting  a  written 
request  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  a  record  in  the  system 
that  pertains  to  such  individual  by 
submitting  a  written  request  to  the 
System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  contest  a  record 
in  the  system  that  pertains  to  such 
individual  by  submitting  written 
information  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

information  in  this  system  comes 
primarily  from  the  employee  with 
additional  data  provided  by  the 
employee's  personnel  office." 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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Prtraey  Act  SystMn  "CSREES  Grants 
Syttom."  US0A/CSflEE&-4  Raport 

The  purpose  of  this  new  system  of 
records  is  to  enable  program  offices  to 
reference  reviewers  and  maintain 
appropriate  files  and  supporting 
material  in  processing,  evaluating,  and 
managing  applications  for  grants  or 
other  support,  including  completing 
awards  and  distributing  funds.  CSREES 
employees  may  access  the  system  to 
make  decisions  regarding  proposals  and 
to  perform  any  other  authorized  internal 
duties.    - 

The  authority  for  maintaining  this 
system  of  records  is  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977;  7  U.S.C. 
3318. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  While  the 
information  in  this  system  will  be  made 
available  to  Federal,  State,  and  local 
agencies,  individuals  assisting  CSREES 
staff,  Department  of  Justice,  and 
Members  of  Congress  as  necessary,  all 
individuals  about  whom  information  in 
this  system  is  maintained  will 
voluntarily  submit  the  information  for 
the  purpose  of  submitting  proposals  to 
CSREES  and  for  evaluating  applicants 
and  their  proposals. 

The  records  are  maintained  on  system 
file  servers  and  paper  files.  All  records 
containing  personal  information  are 
maintained  in  secured  file  cabinets  or 
are  accessed  by  unique  passwords  and 
log-on  procedures. 

The  system  provides  for  seven  types 
of  routine  use  releases,  as  follows: 

Routine  use  1  permits  disclosure  to 
federal  agencies  needing  names  of 
potential  reviewers  or  specialists  in 
particular  fields. 

Routine  use  2  permits  disclosure  to 
individuals  assisting  CSREES  staff, 
either  through  grant  or  contract,  in  the 
performance  of  their  duties. 

Routine  use  3  permits  disclosure  to    - 
federal  agencies  as  part  of  the 
Presidential  Management  hiitiative,  E- 
Gran|s. 

Routine  use  4  permits  disclosiue  to 
the  Department  of  Justice  when  the 
agency  or  any  component  thereof,  or 
any  employee  of  the  agency  in  his  or  her 
official  capacity  where  the  Department 
of  Justice  has  agreed  to  represent  the 
employee,  or  the  United  States 
Government  is  a  party  to  a  litigation  or 
has  an  interest  in  such  litigation  and  it 
is  determined  that  the  records  are  both 
relevant  and  necessary  to  the  litigation. 

Routine  use  5  permits  disclosiue  to  an 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  the 
responsibility  of  investigating  or 


proseci]  ting  a  violation  of  law  or  rule, 
regulati  jn,  or  order  issued  when 
informs  tion  available  indicates  a 
violatio  1  or  potential  violation  of  law. 

Routi  le  use  6  permits  disclosure  in 
respons  3  to  a  request  for  discovery  or 
appeara  nee  of  a.witness,  to  the  extent 
that  wh  it  is  disclosed  is  relevant  to  the 
subject  natter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 
respons  3  to  a  subpoena  issued  in  a 
proceedpng  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceed  ings. 

Routi  le  use  7  permits  disclosure  to  a 
Membei  of  Congress  or  to  a 
Congres  sional  staff  member  in  response 
to  an  in  luiry  of  the  Congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintaii  led. 

This  I  ew  system  of  records  will  not 
be  exeni  pt  from  any  provisions  of  the 
Privacy  Act. 

USDA/Ci  ;REE&-4 

SYSTEM  N  \ME: 

CSRE  IS  Grants  Svstems,  USDA- 
CSREES  -4. 

SYSTEM  L  x:atk>n: 

Recor  Is  are  maintained  in  Program, 
Grants,  i  ind  Funds  Management  offices 
and  in  a  computerized  system  at  the 
Coopera  tive  State,  Research,  Education, 
and  Ext(  nsion  Service  (CSREES),  ^^ 
Waterfrdnt  Centre,  800  9th  Street,  SW, 
Washini  ton,  DC  20024. 

CATEGORI  ES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Indivi  iuals  that  have  submitted 
proposa  s  to  CSREES,  either 
individi  ally  or  through  an  academic  or 
in  ititution,  and  peer  reviewers 
evaluate  CSREES  applicants  and 


other  i 

that 

their  priiposals 

CATEGORI  -S  OF  RECORDS  IN  THE  SYSTEM: 

The  s]  stem  contains  records  of  the 
project  qirector,  the  authorized 
organizational  representative,  potential 
proposal  reviewers,  the  proposal  and  its 
identifying  number,  supporting  data 
fi'om  th^  academic  institution  or  other 
applicaiit,  proposal  evaluations  ft-om 
peer  reviewers,  a  review  record, 
financial  data,  and  other  related 
material  such  as,  committee  or  panel 
discussion  summaries  and  other  agency 
records  containing  or  reflecting 
comments  on  the  proposal  or  the 
applicants  from  peer  reviewers. 

AumoRnlr  for  maintenance  of  the  system: 

Natiomal  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977  (NARETPA),  7  U.S.C.  3318. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  to  (1)  federal  agencies  needing 
names  of  potential  reviewers  or 
specialists  in  particular  fields;  (2) 
individuals  assisting  CSREES  staff, 
either  through  grant  or  contract,  in  the 
performance  of  their  duties;  (3)  federal 
agencies  as  part  of  the  Presidential 
Management  Initiative,  E-Grants;  (4)  the 
Department  of  Justice  when:  (a)  The 
agency  or  any  component  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
official"  capacity  where  the  Department 
of  Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records;  (5)  an 
appropriate  agency,  whether  Federal, 
State,  or  local,  chafed  with  the 
responsibility  of  investigating  or 
prosecuting  a  violation  of  law  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  when  information  available 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation, 
or  order  issued  pursuant  to  such  statute; 
(6)  in  response  to  a  request  for  discovery 
or  appearance  of  a  witness,  to  the  extent 
that  what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  criminal  proceeding  or  in 
response  to  a  subpoena  issued  in  a 
proceeding  before  a  court  or 
adjudicative  body,  to  the  extent  that  the 
records  requested  are  relevant  to  the 
proceedings;  and  (7)  a  Member  of 
Congress  or  to  a  Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

POLKtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  system  file 
servers  and  paper  files  in  the  program 
offices  at  CSREES,  Waterfront  Centre, 
800  9th  Street,  SW,  Washington,  DC 
20024. 

retrievabiuty: 

Records  can  be  retrieved  by  name, 
project  leader,  co-investigator,  and  any 


other  data  field  such  as  institution  or 
title. 

SAFEGUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  are  accessed  by  unique 
passwords  and  log-on  procedures.  Only 
those  employees  with  a  need-to-know  in 
order  to  perform  their  duties  will  be 
able  to  access  the  information. 

RETENTION  AND  disposal: 

The  Data  File  is  cumulative  and  is 
maintained  indefinitely,  and  documents 
are  disposed  according  to  agency  file 
plan  and  disposition  schedule.  Non- 
funded  proposals  are  maintained  onsite 
for  1  year  and  then  disposed  after  3 
years.  Funded  proposals  are  maintained 
onsite  for  1  year  after  completion  of  the 
award,  and  then  transferred  to  the 
National  Archive  and  Records 
Administration. 

system  manager(s)  and  address: 

Deputy  Administrator,  Information 
Systems  and  Technology  Management 
(ISTM).  USDA-CSREES',  Stop  2216. 
1400  Independence  Avenue.  SW, 
Washington,  DC  20250-2216.  The 
address  for  express  mail  or  overnight 
courier  service  is:  Deputy 
Administrator,  ISTM,  USDA-CSREES, 
Waterfix)nt  Centre,  800  9th  Street,  SW. 
Washington,  DC  20024. 

notification  procedure: 

Any  individual  may  request 
information  regarding  this  system  of 
records  or  information  as  to  whether  the 
system  contains  records  pertaining  to 
such  individual  fi-om  the  System 
Manager. 

RECORD  access  PROCEDURE: 

Any  individual  may  gain  access  to  a 
record  in  the  system  that  pertains  to 
such  individual  by  submitting  a  written 
request  to  the  System  Manager. 

contesting  RECORD  PROCEDURES: 

Any  individual  may  contest  a  record 
in  the  system  that  pertains  to  such 
individual  by  submitting  written 
information  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  the  individuals  submitting  the 
proposals  and  ft^m  peer  reviewers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Privacy  Act  System  "Cooperative 
Extension  Personnel  Records  System," 
USDA/ES-2 

The  pmpose  of  this  notice  is  to  delete 
this  system  of  records  because  the 
records  are  no  longer  relevant  and 
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necessary  to  accomplish  a  purpose  of 
the  Agency  and  the  records  are  no 
longer  maintained  by  USDA. 

[PR  Doc.  03-29990  Filed  12-1-03;  8:45  am) 
BILLING  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Helena  National  Forest,  Montana, 
Snow  Talon  Fire  Salvage;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  USDA,  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Snow  Talon  Fire 
Salvage.  The  Snow  Talon  Fire  Salvage 
EIS  will  disclose  the  environmental 
effects  of  a  salvage  han'est  of  trees 
burned  in  the  Snow  Talon  Fire  on  the 
Lincoln  Ranger  District  of  the  Helena 
National  Forest.  The  2003  Snow  Talon 
Fire  burned  37,706  acres  in  the  Copper 
Creek,  Landers  Fork,  and  Falls  Creek 
drainages,  approximately  10  miles 
northeast  of  Lincoln,  Montana.  The 
proposed  action  includes  commercial 
harvest  of  approximately  20  to  25 
million  board  feet  of  trees  over  2700 
acres  in  the  wildfire  area,  roadwork  to 
meet  Best  Management  Practices  (BMP) 
standards,  and  rehabilitation  of  105 
acres  of  jammer  trails.  Harvest  is  not 
proposed  within  Inventoried  Roadless 
Areas  (IRAs),  Riparian  Habitat 
Conservation  Areas  (RHCAs).  or 
Research  Natiiral  Areas  (RNAs).  An  EIS 
will  be  prepared  displaying  alternatives 
and  the  anticipated  effects  of  the  above 
activities  to  the  resources  and  human 
uses  of  the  analysis  area. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  postmarked  by 
January  15,  2004.  The  draft  EIS  is 
expected  March  2004  and  the  final  EIS 
is  expected  June  2004. 

ADDRESSES  AND  FOR  FURTHER 
INFORMATION  CONTACT:  For  further 
information,  to  be  placed  on  the  project 
mailing  list,  or  to  provide  comment 
addressing  this  proposed  action,  please 
e-mail,  call,  or  mail  correspondence  to 
Dan  Seifert — Snow  Talon  Fire  Salvage 
Interdisciplinary  Team  Leader,  Lincoln 
Ranger  District,  1569  Highway  200, 
Lincohi.  MT  59639;  phone  number  is 
(406)  362-4265;  e-mail  address  is 
dseifert@fs.fed.  us. 

SUPPLEMENTARY  INFORMATXM: 


Background  Information 

During  August  and  September  of 
2003,  the  Snow  Talon  Fire  burned 
37,706  acres,  with  34.362  of  these  acres 
on  National  Forest  Lands. 
Approximately  26.500  acres  burned 
with  high  severity  (as  defined  in  the 
L'SFS  Burned  Area  Emergency  Response 
Handbook  FSH  2509.13,  Amendment 
No.  2509.13-95-7]. 

Purpose  and  Need  for  Action 

The  purpose  of  this  project  is  to 
salvage  timber  in  response  to  the  Snow 
Talon  Fire.  The  immediate  need  is  to 
recover  the  value  of  the  burned 
commercial  timber  products  before  they 
decay  and  have  no  commercial  viability 
[Helena  National  Forest  Land  and 
Resource  Plan  [Forest  Plan}  II-l.  Goal 
#11  and  Goal  #16).  The  proposed 
commercial  timber  salvage  harvest 
would  provide  economic  opportunities 
for  rural  communities  and  is  consistent 
with  Forest  Han  goals  to  provide  a 
sustained  timber  yield  that  is  responsive 
to  local  industry  and  national  needs 
[Forest  Plan  Forest- Wide  Goal  #11). 
Management  Area  direction  for  the 
majority  of  the  proposed  for  harvest 
areas  designates  goals  emphasizing  cost- 
effective  timber  production  while    - 
protecting  the  soil  productivity  [Forest 
Plan  Management  Areas  T-1,  t-3.  T-4). 
While  some  of  the  actions  proposed  will 
help  restore  resources  affected  by  the 
fire,  the  intent  of  including  these  actions 
with  this  salvage  harvest  project  is  to 
mitigate  for  the  effects  of  salvage 
activities.  Jammer  trail  reclamation  is 
included  in  the  proposed  action  to 
mitigate  for  the  overall  effects  of  salvage 
activities  to  soils.  It  is  not  the  intent  of 
this  project  to  fully  address  all  the 
effects  of  the  Snow  Talon  Fire. 
Currently,  a  restoration  team  is 
addressing  long-term  restoration  needs 
through  a  variety  of  other  projects. 

Proposed  Action 

The  Helena  National  Forest  proposes 
to  harvest  20  to  25  miUion  board  feet  of 
commercial  timber  over  approximately 
2700  acres.  The  following  yarding 
methods,  by  percentage  of  proposed 
harvest  acreage,  would  be  utilized:  55% 
helicopter,  20%  skyline,  25i%  tractor.  To 
facilitate  harvest,  approximately  Vz  mile 
of  temporary  roads  and  30  helicopter 
landing  areas  are  proposed  and  would 
be  rehabilitated  following  harvest.  Two 
temporary  bridges  would  also  be 
needed,  and  would  be  removed 
following  harvest  and  rehabilitation 
activities.  Only  dead  or  dying  trees 
would  be  removed;  however,  a  few 
green  trees  may  have  to  be  cut  to  meet 
safety  requirements  in  heUcopter 
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landing  areas  and  skyline  corridors.  To 
minimize  impacts  to  burned  soils,  the  _ 
proposed  action  specifies  that^l  tractor 
and  skyline  logging  would  occur  imder 
winter  conditions  (either  4  inches  of 
frozen  soil  and/or  6  inches  of  packed 
snow).  Reclamation  of  105  acres  of 
jammer  trails  originally  constructed  for 
logging  in  the  1960s  is  included  in  the 
proposed  action  to  mitigate  for  harvest 
activities  by  improving  soil  quality. 
BMPs  that  promote  long-term  water 
quality,  maintain  existing  road  systems, 
and  minimize  erosion  are  also  proposed. 
BMP  activities  would  include,  but  not 
be  limited  to,  improving  road  drainage 
features,  installing  and  replacing  ditch- 
relief  culverts,  gravelling  portions  of  the 
road  system,  re-vegetation,  and  other 
practices  to  minimize  erosion.  The 
proposed  action  does  not  include  timber 
harvest  or  temporary  road  construction 
in  IRAs,  RNAs,  or  RHCAs. 

Responsible  OfiBcial 

Thomas  J.  Qifford,  Forest 
Supervisor — 2880  Skyway  Drive, 
Helena,  MT  59602. 

Nature  of  Decision  To  Be  Made 

The  decision  framework  refers  to  the 
sco{>e  of  the  decision  that  will  be  issued 
at  the  conclusion  of  this  analysis  by  the 
responsible  official.  The  responsible 
official's  decision  will  be  based  on 
information  disclosed  in  the 
environmental  document,  information 
contained  in  the  Project  Analysis  File, 
comments  submitted  during  the  scoping 
of  the  proposed  action  and  the  comment 
period,  comment  responses,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  rationale  in  the  Record  of 
Decision. 

The  reisponsible  official  may  decide 
whether  or  not  to 

•  Select  the  proposed  action, 

•  Select  an  alternative  to  the 
proposed  action,  or 

•  Select  portions  from  the  developed 
range  of  alternatives  and  combine  them 
ia  a  logical  package. 

In  selecting  one  of  the  above  options, 
the  terms  and  conditions  of  the 
selection  will  be  fully  displayed  and 
understood.  Within  the  parameters  of 
this  decision  space,  it  will  also  be 
determined  if  a  Helena  Land  and 
Resource  Management  Plan  amendment 
would  be  necessary.  The  responsible 
official  will  take  into  consideration 
relationships  of  alternatives  to  the 
identified  significant  issues. 

Scoping  Process 

Proposed  Action  scoping  period — 
Scoping  begins  the  day  this  notice  is 
published  in  the  Federal  Register  and 


ends  Janu  uy  15,  2004.  A  scoping 
document  will  be  mailed  to  Federal, 
State,  and  local  agencies,  tribal 
govemem  mts,  and  other  individuals  or 
organizati  ms  who  may  be  interested  in 
or  affected  by  the  proposed  project.  The 
scoping  document  will  also  be  posted 
on  the  He  ena  National  Forest  Web  site 
on  the  Int  smet  at  http://www.fs.fed.us/ 
rl/helena. '.  A  public  open-house 
scoping  n  eeting  is  tentatively 
schedulec  from  4:30  to  6:30  p.m., 
Decembei  17,  2003  in  Lincoln,  Montana. 
Draft  Envi  ronmental  Impact  Statement 
release,  4!  -day  comment  period  and 
public  me  etings — begins  in  March  2004. 

Final  Ei  ivironmental  Impact 
Statement  and  Record  of  Decision — Jime 
2004. 

Prelimina  ry  Issues 


Talon  Interdisciplinary 
the  following 


The  Sndw 
Team  has  identified 
prelimina  y  issues  to  be  addressed  in 
the  EIS: 

•  Copp^: 
used  year 
Lincoln 
commercial 


R  mger  1 


concerns 


temporar] 

Copper 

when 

•  The 
for  the 
both 
the 

analysis 
Contineniil 
bear  recoi  ery 


spawnmj 
River 


as 
Species 

•  Othei 
listed  as 
Service 
known  to 
Creek  are  i 


r  Creek  is  the  most  heavily 
ong  recreational  areas  on  Uie 
District,  both  for  non- 
and  permitted  commercial 
recreation  al  activities.  Public  safety 

1  nay  necessitate  delays  and/ or 
closures  of  portions  of  the 
drainage  to  public  use 
pro  )osed  activities  are  occurring. 
a  nalysis  area  provides  habitat 
bear  and  lynx,  which  are 
listed  as  threatened  under 
Endai  gered  Species  Act.  The 

is  within^the  Northern 
Divide  Ecosystem  grizzly 
area. 
•  Coppfer  Creek  provides  critical 
g  habitat  for  upper  Blackfoot 
fluvial  bull  trout,  a  species  listed 
threateped  under  the  Endangered 


Ci  eek  I 


gri  szly  1 
spec  es 


area  i 


animal  and  plant  species 
^nsitive  by  the  U.S.  Forest 
the  State  of  Montana  are 
be  present  in  the  Copper 


aiid 


Possible  1  Jtematives 

Altema  tives  being  considered  at  this 
time  are  tfiis  proposed  action  and  the  no 
action  alternative  (not  to  conduct  a 
salvage  hArvest). 


or 


mjy 


Shor 
Montana^ 
Standard 


Licenses  Required 

to  proceed,  the  proposed 
require  the  followdng 


Permits 

In  orde • 
action 
permits 

•  State  of  Montana  Floodplain 
Developn  lent  Permit. 

Term  Exemption  from 
Surface  Water  Quality 
(3A  Authorization). 
State  of  Montana  Stream  Protection 
Act  124  F  ermit. 


•  Federal  Clean  Water  Act  Section 
404  Permit. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  EIS.  Scoping 
comments  addressing  this  proposed 
action  are  due  to  the  Forest  Service  by 
January  15,  2004.  Concerns  or  issues 
should  display  points  of  dispute  or 
debate  relevant  to  the  proposed  action. 
Identifying  significant  issues  is  key  in 
the  process  of  developing  alternatives. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft  EIS  will 
be  prepared  for  comment.  The  45-day 
comment  period  on  the  draft  EIS  will 
begin  in  March  2004  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  AJso, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  DEIS  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  at  a  time 
when  the  Forest  Service  can 
meaningfully  consider  and  respond  to 
them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible,  ft  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conmients  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  Code  of  Federal  Regulations 
(CFR)  1503.3  in  addressing  these  points. 
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Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  aveiilable  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21). 

Dated:  November  25,  2003. 
Thomas  J.  Clifford, 

Forest  Supervisor. 

[FR  Doc.  03-29909  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  January  9,  2004,  at  the  U.S. 
Forest  Service  Office,  Emerald  Bay 
Conference  Room,  35  College  Drive, 
South  Lake  Tahoe.  CA.  This  Committee, 
established  by  the  Secretary  of 
Agriculture  on  December  15,  1998,  (64 
FR  2876)  is  chartered  to  provide  advice 
to  the  Secretary  on  implementing  the 
terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary'. 

DATES:  The  meeting  will  be  held  January 
9,  2004,  beginning  at  10  a.m.  and  ending 
at  11  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Forest  Service  Office,  Emerald 
Bay  Conference  Room,  35  College  Drive, 
South  Lake  Tahoe,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  35  College  Drive,  South 
Lake  Tahoe,  CA  96150,  (530)  543-2642. 
SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives  Committee 
via  conference  call.  Items  to  be  covered 
on  the  agenda  include:  (1) 
Recommendations  for  Southern  Nevada 
Public  Lands  Management  Act  Funding 
Proposals  and  (2)  public  comment.  All 
Lake  Tahoe  Basin  Federal  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encoiu-aged  to  attend  at  the  above 
address.  Issues  may  be  brought  to  the 
attention  of  the  Committee  during  the 
open  public  comment  period  at  the 
meeting  or  by  filing  written  statements 
with  the  secretary  for  the  Committee 


before  or  after  the  meeting.  Please  refer 
any  written  comments  to  the  Lake 
Tahoe  Basin  Management  Unit  at  the 
contact  address  stated  above. 

Dated:  November  24,  2003. 
Rex  Norman, 
Acting  Forest  Supervisor. 
[FRDoc.  03-29869  Filed  12-1-03;  8:45  am) 

BILUNG  CODE  34ia-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Plumas  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings.     - 


SUMMARY:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  hold 
meetings  on  December  5,  in  Quincy, 
California,  and  another  in  Blairsden,  CA 
on  January  16.  The  purpose  of  the 
December  5  meeting  is  to  review  Forest 
Supervisor  decisions  related  to  Cycle  3 
approved  projects,  elect  a  Chair  for 
2004.  and  to  plan  the  Cycle  4  funding 
process  under  the  Title  2  provisions  of 
the  Seciu-e  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000.  The  purpose  of  the  January  16 
meeting  is  to  review  presentations  by 
previously  funded  project  proponents 
and  to  discuss  an  on-going  monitoring 
effort  for  funded  projects. 
DATES  AND  ADDRESSES:  The  December  5 
meeting  will  take  place  from  9'a.m.-3 
p.m.,  in  the  Mineral  Building  at  the 
Plumas-Sierra  County  Fairgrounds,  204 
Fairgroimds  Road,  Quincy,  California. 
The  January  16  meeting  will  take  place 
from  9  a.m.-2  p.m.,  at  the  Graeagle 
Fireball,  7620  Highway  89.  Blairsden. 
CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

Aime  Schramel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest,  P.O.  Box  11500/159  Lawrence 
Street,  Quincy,  CA  95971;  (530)  283- 
7850;  or  by  E-MAIL  eatayIor@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  December  5  meeting 
include:  (1)  Report  on  the  CA  RAC 
meeting;  (2)  2004  Chair  election;  (3) 
Forest  Supervisor  feedback  on  Cycle  3 
approved  projects;  (4)  Update  on  forest 
and  fuels  initiatives;  (5)  Discuss 
stewardship  contracting  legislation;  (6) 
Update  from  the  Plumas  County 
FireSafe  Council;  and,  (7)  Future 
meeting  schedule/logistics/agenda. 
Agenda  items  for  the  January  16  meeting 
include:  (1)  Review  presentations  from 
previously  funded  project  proponents; 
(2)  Continue  discussion  on  monitoring 


and  stewardship  contracting;  and,  (3) 
Future  meeting  schedule/logistics/ 
agenda.  The  meetings  are  open  to  the 
public  and  individuals  may  address  the 
Committee  after  being  recognized  by  the 
Chair.  Other  RAC  information  may  be 
obtained  at  http://wwww.fs.fed.us7 
pay2states. 

Dated:  November  20,  2003. 
David  C.  Stone, 

Ecosystem  Staff  Officer. 

[FR  Doc.  03-29868  Filed  12-1-03;  8:45  ami 

BILXJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Michigan 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Michigan,  U.S.  Department  of 
Agriculture. 

action:  Notice  of  availability  of 
proposed  changes  in  NRCS-Michigan 
FOTG,  Section  IV  for  review  and 
comment. 


SUMMARY:  It  is  the  intention  of  NRCS  in 
Michigan  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  revised  standards  include: 
Siu-face  Drainage,  Main  or  Lateral  (608) 
Dike  (356) 

Aquaculture  Ponds  (397) 
Irrigation  Storage  Reservoir  (436) 
Irrigation  System,  Surface  and 

Subsurface  (443) 
Land  Smoothing  (466) 
Obstruction  Removal  (500) 
Surface  Drainage,  Field  Ditch  (607) 
Clearing  and  Snagging  (32§) 
Agrichemical  Containment  Facility 

(702) 

DATES:  Comments  will  be  received  on  or 
before  January  2,  2004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  Wickey,     ^ 
Assistant  State  Conser\'ationist- 
Technology,  Natural  Resources 
Conservation  Service,  3001  CooUdge 
Road.  Suite  250,  East  Lansing,  MI 
48823.  Copies  of  these  standards  will  be 
made  available  upon  written  request. 
You  may  submit  electronic  requests  and 
comments  to 
Kevin .  Wickey@mi.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevm  Wickey  (517)  324-5279. 
SUPPLEMENTARY  INFORMATION:  Section 
393  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
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states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  cany  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Michigan  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Michigan  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  November  18.  2003. 
Ronal<)  C.  Williams, 

State  Conservationist,  East  Lansing, 

Michigan. 

[FR  Doc.  03-30000  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[OrctorNo.  1305] 

Expansion  of  Foreign-Trade  Zone  29, 
Louisviile,  Kentuclcy,  Area 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29,  submitted  an 
application  to  the  Board  for  authority  to 
include  two  new  sites  at  the  Henderson 
County  Riverport  Authority  facilities 
(Site  7)  in  Henderson,  Kentucky  and  at 
the  Owensboro  Riverport  Authority 
facilities  (Site  8]  in  Owensboro, 
Kentucky,  within  the  Evansville/ 
Owensboro  Customs  port  of  entry  (FTZ 
Docket  l»-2003;  filed  4/4/03); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (68  FR  18196. 4/15/03)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  29  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  further  to  the  Board's 
standard  2,000-acre  activation  limit  for 
the  overall  zone  project. 


Signed  a  t  Washington,  DC,  this  20th  day  of 
November  2003. 
JamesJ.  Jochum, 

Assistant  Secretary  of  Commerce  for  Import 
Administn  ition.  Alternate  Chairman,  Foreign- 
Trade  Zon  ?s  Board. 

[FR  Doc.  0  t-29857  Filed  12-1-03;  8:45  am] 
BHiJNG  C0(  E  3510-OS-^ 


DEPART  AENT  OF  COMMERCE 

Foreign-'  rade  Zones  Board 
[Docket  21 -2003] 

Wacicer  C  hemicai  Corporation — 
Applicati  >n  for  Subzone  Status; 
Extensio  i  of  Comment  Period 

The  coi  nment  period  for  the 
applicatii  m  for  subzone  status  at  the 
Wacker  Cliemical  Corporation  in 
Adrian,  N  lichigan,  submitted  by  the 
Greater  D  Rtroit  Foreign-Trade  Zone,  Inc. 
(68  FR  38  D09,  6/26/03),  is  being 
extended  again,  to  December  12,  2003  to 
allow  int(  (rested  parties  additional  time 
in  which  to  comment.  Rebuttal 
comment  3  may  be  submitted  during  the 
subseque  it  15  day  period,  until 
Decembe  29,  2003.  Submissions 
(original  ^d  3  copies)  shall  be 
addresse(  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses : 

1.  Subi  lissions  Via  Express/Package 
Delivery  services:  Foreign-Trade-Zones 
Board,  U,  S.  Department  of  Commerce, 
Franklin  "Zouit  Building — Suite  4100W, 
1099  14tli  St.  NW.,  Washington,  DC 
20005;  01 

2.  Subi  lissions  Via  the  U.S.  Postal 
Service:  ]  'oreign-Trade-Zones  Board, 
U.S.  Depi  irtment  of  Commerce,  FCB — 
Suite  41C  OW,  1401  Constitution  Ave. 
NW.,  Wa  ihington,  DC  20230. 

Dated:  I»fovember  21,  2003. 
Dennis  Putcinelli, 
Executive  Secretary. 
(FR  Doc.  03-29856  Filed  12-1-03;  8:45  am] 

BILLING  COM  3510-DS-P 


DEPART|MENT  OF  COMMERCE 

Foreign-|'rade  Zones  Board 
[Order  No|  1307] 

Approval  for  Expansion  of  Subzone 
92D,  Chevron  Products  Company  (Oil 
Refinery),  Pascagoula,  MS 

to  its  authority  under  the  Foreign- 
s  Act  of  June  18, 1934,  as 
19  U.S.C.  81a-81u),  the  Foreign- 
Board  (the  Board)  adopts  the 


iZoies 


Pursuaqt 
Trade 
amended 
Trade  Zoiles 
following  Order: 

Where  is,  the  Mississippi  Coast 
Foreign-'J'rade  Zone,  hic.  grantee  of  FTZ 


92,  has  requested  authority  on  behalf  of 
Chevron  Products  Company  (Chevron), 
to  expand  the  scope  of  authority  under 
zone  procedures  within  the  Chevron 
refinery  in  Pascagoula,  Mississippi  (FTZ 
Docket  15-2003,  filed  3/11/2003); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (68  FR  13255,  3/19/03); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  the  scope 
of  authority  under  zone  procedures 
within  Subzone  92D,  is  approved, 
subject  to  the  FTZ  Act  emd  the  Board's 
regulations,  including  §400.28,  and 
subject  to  the  following  conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  petrochemical  complex  shall  be 
subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #2709.00.10, 
#2709.00.20,  #2710.11.25,  #2710.11.45, 
#2710.19.05,  #2710.19.10,  #2710.19.45, 
#2710.91.00,  #2710.99.05.  #2710.99.10, 
#2710.99.16,  #2710.99.21  and 
#2710.99.45  which  are  used  in  the 
production  of: 

— petrochemical  feedstocks  (examiners 
report.  Appendix  "C"); 

— products  for  export; 

— and,  products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  #  9808.00.40 
[V^S.  Government  piuchases). 

Signed  at  Washington,  DC.  this  20th  day  of 
November  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest. 
Dennis  Pacdnelli, 
Executive  Secretary. 
[FR  Doc.  03-29858  Filed  12-1-03;  8:45  am) 

BILUNG  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  1306] 

Grant  of  Authority  for  Subzone  Status 
Bayer  Cropscience  LP  (Agricultural 
Chemical  Products);  SL  Louis, 
Missouri  Area 

Puisuant  to  its  authority  under  th^  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for"*  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a  ~" 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  St.  Louis  County  Port 
Authority,  grantee  of  Foreign-Trade 
Zone  102,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the 
agricultural  chemical  products  facilities 


of  Bayer  Cropscience  LP,  located  in  the 
St.  Louis,  Missouri  area  (FTZ  Docket 
21-2003,  filed  4/29/2003); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (68  FR  23953.  5/6/2003);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
agricultural  chemical  products  facilities 
of  Bayer  Cropscience  LP,  located  in  the 
St.  Louis,  Missouri  area,  (Subzone 
102D),  at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  20th  day  of 
November  2003. 
James  J.  Jochum, 

Assistant  Secretary  of  Conunerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board.  , 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-29859  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  3S1(M)S-I> 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  diuing  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2002)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  December 
2003,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
December  for  the  following  periods: 


Antidumping  Duty  Proceedings 

Argentina:  Honey,  A-357-812  

Brazil:  

Certain  Cartwn  Steel  Butt-Weld  Pipe  Fittings,  A-351-602 

Silicomanganese,  A-351-824 ."!..."Z!!' 

Chile:  Certain  Preserved  Mushrooms,  A-337-804 ' 

India:  

Certain  Hot-Ftolled  Cartxm  Steel  Flat  Products,  A-533-820 
Stainless  Steel  Wire  Rod,  A-533-806 

Indonesia:  Certain  Hot-Rolled  Cartxm  Steel  Rat  Products,  A-560wBi2 

Japan: 

Drafting  Machines  and  Parts  Thereof,  A-588-811 

Polychloroprene  Rubber,  A-588-046  

P.C.  Steel  VWre  Strand,  A-588-068  "ZZ^ZZZZ. 

Welded  Large  Diameter  Line  Pipe.  A-588-857  ..,'. 

Republic  of  Korea:  Welded  ASTM  A-312  Stainless  Steel  Pipe,  A-580^'i*0 

Taiwan: 

Cartxxi  Steel  Butt-Weld  Pipe  Fittings,  A-583-605 

Porcelain-On-Steel  Cooking  Ware,  A-583-508 

Welded  ASTM  A-312  Stainless  Steel  Pipe,  A-583-815 
*The  People's  Republic  of  China: 

Cased  Pendls,  A-570-827 

Honey,  A-57o-e63 !!!!!!!!!..!!!!! 

Porcelain-on-steel  Cooking  Ware,  A-67a-506  ..!.".."!."!!!"!!!!!!!."!.." 
Silkx>manganese,  A-570-828 


Period 


Countervaiiing  Duty  Proceedings 

Argentina:  Honey,  C-357-813 

India:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products!  C^533^l 


Indonesia:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products,  C-6eO-e^3'ZZZZZZZZZZZZZZZIZZZZZZ  I      1/1/02- 


12/1/02-11/30/03 

12/1/02-1 1/30A)3 
12/1/02-11/30/03 
12/1/02-11/30^)3 

12/1/02-1 1/3(y03 
12/1/02-11/3003 
12/1/02-1 1/30«)3 

12/1/02-11/30/03 
12/1/02-1 1/3Qra 
12/1/02-11/30/03 
12/1/02-1 1/30«3 
12/1A)2-1 1/30/03 

12/1/02-11/30/03 
12/1/02-1 1/30/03 
12/1A)2-11/30«3 

12/1/02-1 1/30«)3 
12/1/02-11/30/03 
12/1/02-11/30/03 
12/1/02-11/30/03 

1/1/03-12/31/03 
1/1/02-12/31/02 
12/31/02 
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Period 


South  Africa:  Certain  Hot-Rolled  Carbon  Steel  Flat  Products 
Thailand:  Certain  Hot-Botled  Cabon  Steel  Flat  Products, 

Suspensi^i 
Mexico:  Fresh  Tomatoes,  A-201-820  


C-791-ai0  .... 

9-818  

Agreements 


C-K49-818 


1/1/02-12/31/02 
1/1/02-12/31/02 

12/1/02-11/30/03 


In  accordance  with  section  351.21 3(b] 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
speciHcally,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  69 
FR  23954  (May  6,  2003),  the  Department 
has  clarified  its  practice  v\rith  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this     _ 
clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at 
ivMTV.ia.ita.doc.gov. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement, 
Attention:  Sheila  Forbes,  in  room  3065 
of  the  main  Commerce  Building. 
Further,  in  accordance  with  section 
351.303(f)(l)(i)  of  the  regulations,  a  copy 
of  each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 


of  Admir  istrative  Review  of 
Antidum  )ing  or  Countervailing  Duty 
Order,  Fi  iding,  or  Suspended 
Investigal  ion"  for  requests  received  by 
the  last  d  ly  of  December  2003.  If  the 
Departmt  nt  does  not  receive,  by  the  last 
day  of  December  2003,  a  request  for 
review  on  entries  covered  by  an  order, 
finding,  qr  suspended  investigation 
listed  in  1  his  notice  and  for  the  period 
identifiec  above,  the  Department  will 
instruct  t  le  Customs  Service  to  assess 
antidum{  ing  or  countervailing  duties  on 
those  ent  ies  at  a  rate  equal  to  the  cash 
deposit  o  (or  bond  for)  estimated 
antidumi  ing  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consu  mption  and  to  continue  to 
collect  th  3  cash  deposit  previously 
ordered. 

This  n(  tice  is  not  required  by  statute 
but  is  pu  >lished  as  a  service  to  the 
intemati(  nal  trading  community. 

Dated:  ^  ovember  25,  2003. 
Holly  A.  K  uga. 

Acting  Del  >uty  Assistant  Secretary,  Group  II 
forlmport  Administration. 
[FR  Doc.  0  3-30002  Filed  12-1-03;  8:45  am] 

BILLING  COI  C  3510-OS-P 


DEPART  lAENT  OF  COMMERCE 

lnternatl(  tnal  Trade  Administration 
[A-57&-84  5] 

Brake  R<  tors  from  the  People's 
Republic  of  China:  Initiation  of  Tenth 
New  Shipper  Antidumping  Duly 
Review  1 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARYc  The  Department  of  Commerce 
received  I  wo  requests  in  October  2003 
to  conduct  a  new  shipper  review  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  People's  Republic  of  China 
("PRC").  hi  accordance  with  19  CFR 
351.214(^),  we  are  initiating  a  new 
shipper  iteview  for  one  of  the  two 
companies  that  requested  such  a  review: 
Shenyang  Yinghao  Machinery  Co.,  Ltd., 
a  producer  and  exporter  of  brake  rotors 
fi-om  thejPRC. 

EFFECnv^  date:  December  2,  2003. 
FOR  FUR^ER  INFORMATION  CONTACT: 
Brian  Si^ith  or  Sophie  Castro,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerte,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-1766  or  (202)  482- 
0588,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  October  2003,  the  Department 
received  timely  requests  from:  (1) 
Shenyang  Yinghao  Machinery  Co.,  Ltd. 
("Shenyang  Yinghao");  and  (2)  Longkou 
Jinzheng  Machinery  Co.  ("Longkou 
Jinzheng"),  in  accordance  with  19  CFR 
351.214(c),  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  brake 
rotors  from  the  PRC,  which  has  an 
October  semi-aimual  anniversary 
month. 

Shenyang  Yinghao  identified  itself  as 
the  exporter  and  producer  of  the  subject 
merchandise  for  which  it  requested  a 
new  shipper  review.  As  required  by  19 
CFR  351.214(b)(2)(i),  and  (iii)(A), 
Shenyang  Yinghao  certified  that  it  did 
not  export  certain  preserved  mushrooms 
to  the  United  States  during  the  period 
of  investigation  ("POI"),  and  that  it  has 
never  been  affiliated  with  any  exporter 
or  producer  which  did  export  certain 
preserved  mushrooms  during  the  POI. 
Shenyang  Yinghao  further  certified  that 
its  export  activities  are  not  controlled  by 
the  central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.214(b)(2)(iii)(B).  Pursuant  to  19  CFR 
351.214(b)(2)(iv)(A),  Shenyang  Yinghao 
provided  the  date  of  the  first  sale  to  an 
unaffiliated  custonier  in  the  United 
States.  Shenyang  Yinghao  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  and 
the  voltime  and  date  of  entry  of  that 
shipment. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930 
("the  Act"),  as  amended,  and  19  CFR 
351.214(b),  and  based  on  our  analysis  of 
the  information  and  documentation 
provided  with  Shenyang  Yinghao's  new 
shipper  review  request,  as  well  as  our 
analysis  of  proprietary  import  data  from 
U.S.  Customs  and  Border  Protection 
("Customs"),  we  find  that  Shenyang    °= 
Yinghao  has  met  the  requirements 
under  which  the  Department  can 
initiate  a  new  shipper  review  (for  more 
details,  see  New  Shipper  Initiation 


Checklist  for  Shenyang  Yinghao). 
Therefore,  we  are  initiating  a  new 
shipper  review  for  Shenyang  Yinghao. 
While  Longkou  Jinzheng  identified 
itself  as  both  an  exporter  and  producer 
of  brake  rotors  from  the  PRC  in  its  new 
shipper  review  request,  the 
certifications  it  provided  in  conjunction 
with  its  request  under  19  CFR 
357.214(b)(2)  did  not  comport  with  this 
claim.  Specifically,  while  Longkou 
Jinzheng  did  provide  the  certification 
required  by  19  CFR  351.214(b)(2)(i)  and 
351.214(b)(2)(iii){A)  and  (B),  it  also 
provided  a  similar  certification  for  a 
company  named  Longkou  City 
Zhengzhuang  Found^  Plant.  Longkou 
Jinzheng,  however,  failed  to  identify  the 
role  of  this  company  with  respect  to  the 
transaction  for  which  Longkou  Jinzheng 
requested  the  new  shipper  review, 
thereby  confusing  the  identity  of  the 
exporter  and  producer  relevant  to  this 
new  shipper  review  request.  In  addition. 
Longkou  Jinzheng  also  provided  a  third 
certification  that  appeared  to  reflect  the 
requirement  for  a  non-producing 
exporter  under  19  CFR 
351.214(b)(2)(ii)(B)  and 
351.214(b)(2)(iii){A)  and  (B),  huther 
confusing  the  identity  of  the  producer. 
As  a  result,  we  were  unable  to 
determine  the  appropriate  exporter/ 
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producer  combination  subject  to  this 
new  shipper  review  request. 

Consequently,  based  on  oiu-  analysis 
of  the  information  and  dociunentation 
provided  with  Longkou  Jinzheng's  new 
shipper  review  request,  we  find  that 
Longkou  Jinzheng  did  not  properly 
identify  the  exporter  and  producer  of 
the  subject  merchandise  and  therefore 
does  not  meet  the  requirements  under 
which  the  Department  can  initiate  a 
new  shipper  review.  Thus,  we  are  not 
initiating  a  new  shipper  review  for 
Longkou  Jinzheng  (for  more  details,  see 
New  Shipper  Initiation  Checklist  for 
Longkou  Jinzheng). 

In  cases  involving  non-market 
economies  ("NMEs"),  it  is  the 
Department's  normal  practice  to  require 
that  a  company  seeking  to  establish 
eligibility  for  an  antidumping  duty  rate 
separate  fi-om  the  country-wide  rate 
provide  de  jure  and  de  facto  evidence  of 
an  absence  of  government  control  over 
the  company's  export  activities  (see 
Natural  Bristle  Paintbrushes  and  Brush 
Heads  from  the  PRC,  68  FR  57875 
(October  7,  2003).  see  also  Honey  from 
the  PRC,  68  FR  47537  (August  11,      . 
2003)).  Accordingly,  we  will  issue  a 
questioimaire  to  Shenyang  Yinghao 
(including  a  complete  separate  rates 
section),  allowing  approximately  37 


days  for  response.'  If  the  response  from 
the  respondent  provides  sufficient 
indication  that  it  is  not  subject  to  either 
de  jure  or  de  facto  government  control 
with  respect  to  its  exports  of  brake 
rotors,  the  review  will  proceed.  If  the 
respondent  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then  it  will 
be  deemed  to  be  affiliated  with  other 
companies  that  exported  during  the  POT 
and  that  it  did  not  establish  entitlement 
to  a  separate  rate,  and  the  review  of  that 
respondent  will  be  rescinded.  See  19 
CFR  351.214(f)(2). 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  PRC.  We 
intend  to  issue  the  preliminary  results 
of  this  review  not  later  than  180  days 
after  the  date  on  which  the  review  is 
initiated. 

In  accordance  with  19  CFR 
351.214(g)(l)(i)(B),  the  POR  for  a  new 
shipper  review,  initiated  in  the  month 
following  the  semi-annual  anniversary- 
month,  will  be  the  six-month  period  ». 
immediately  proceeding  the  semi- 
annual anniversary  month.  Therefore, 
the  POR  for  this  new  shipper  review  is: 


PRC:  Brake  Rotors,  A-570-846:. 
Shenyang  Yinghao  Machinery  CkJ.,  Ltd. 


Antidumping  Duty  New  Shipper  Review  Proceeding 


Period  to  be  Reviewed 


4/01/03  -  09/30/03 


We  will  instruct  Customs  to  allow,  at 
the  option  of  the  importer,  the  posting, 
until  the  completion  of  the  review,  of  a 
bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the  subject 
merchandise  from  the  above-listed 
company.  This  action  is  in  accordance 
with  section  751(a)(2)(B)(iii)  of  the  Act. 
as  amended,  and  19  CFR  351.214(e). 
Because  Shenyang  Yinghao  has  certified 
that  it  both  produces  and  exports  the 
subject  merchandise,  the  sale  of  which 
was  the  basis  for  its  new  shipper  review 
request,  we  will  apply  the  bonding 
privilege  only  to  entries  of  subject 
merchandise  for  which  it  is  both  the 
producer  and  exporter. 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosm-e  imder 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 


the  Act  (19  use  1675(a))  and  19  CFR 
351.214(d). 

Dated:  November  25.  2003. 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-30001  Filed  12-01-02;  8:45  am] 

BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availabiiity  of  Seats  for  ttie  Channel 
Islands  National  Marine  Sanctuary 
Advisory  Council 

agency:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce  (DOC). 


ACTION:  Notice  and  request  for 
application. 

SUMMARY:  The  Channel  Islands  NaUonal 
Marine  Sanctuary  (CINMS  or  Sanctuary) 
is  seeking  applicants  for  the  following 
vacant  seats  on  its  Sanctuary  Advisory 
Coxmcil  (Council):  Recreational  Fishing 
member  and  alternate,  and  Public  At- 
Large  alternate.  Appficants  are  chosen 
based  upon  their  particular  expertise 
and  experience  in  relation  to  the  seat  for 
which  they  are  applying;  community 
and  professional  affiliations;  views 
regarding  the  conservation  and 
management  of  marine  resources;  and 
the  length  of  residence  in  the  area 
affected  by  the  Sanctuary.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  two-year  terms,  pursuant 
to  the  Coimcil's  Charter. 
DATES:  Applications  are  due  by 
December  20,  2003. 
ADDRESSES:  Application  kits  may  be 
obtained  on  line  at  http:// 
channelislands.noaa.gov,  or  from 


'  While  Shenyang  Yinghao  has  preliminarily 
responded  to  Section  A  of  the  Department's  NME 


questionnaire  (separate  rates  section)  in  Exhibit  3  of 
its  October  31.  2003  initiation  request,  we  will 


nonetheless  issue  Shenyang  Yinghao  a  complete 
NME  questionnaire  subsequent  to  this  initiation. 
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Rebecca  Young  at  115  Harbor  Way, 
Suite  150,  Santa  Barbara,  CA  96825. 
Completed  applications  should  be  sent 
to  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Young  at  (805)  966-7107,  or 
Rebecca.young@noaa.gov.  or  visit  the 
CINMS  Web  site  at  http:// 
channelislands.noaa.gov. 

SUPPl£MENTARY  INFORMATION:  The 
CINMS  Advisory  Council  was  originally 
established  in  December  1998  and  has  a 
broad  representation  consisting  of  21 
members,  including  ten  government 
agency  representatives  and  eleven 
members  from  the  general  public.  The 
Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  Manager.  The 
Council  works  in  concert  with  the 
Sanctuary  Manager  by  keeping  him  or 
her  informed  about  issues  of  concern 
throughout  the  Sanctuary,  offering 
recommendations  on  specific  issues, 
and  aiding  the  Manager  in  achieving  the 
goals  of  the  Sanctuary  program. 
Specifically,  the  Council's  objectives  are 
to  provide  advice  on:  (1)  Protecting 
natural  and  cuhural  resources,  and 
identifying  and  evaluating  emergent  or 
critical  issues  involving  Sanctuary'  use 
or  resources;  (2)  Identifying  and 
realizing  the  Sanctuary's  research 
objectives;  (3)  Identifying  and  realizing 
educational  opportunities  to  increase 
the  public  knowledge  and  stewardship 
of  the  Sanctuary  environment;  and  (4) 
Assisting  to  develop  an  informed 
constituency  to  increase  awareness  and 
understanding  of  the  purpose  and  value 
of  the  Sanctuary  and  the  National 
Marine  Sanctuary  Program. 

Authority:  16  U.S.C.  Section  1431  et  seq. 

Dated:  November  25,  2003. 
(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for 
Management,  Ck:ean  Services  and  Coastal 
Zone  Management,  National  Oceanic  and 
Atmospheric  Administration. 
(FR  Doc.  03-29912  Filed  12-1-03;  8:45  am) 

BHJJNG  CODE  3510-NK-M 


DEPART  NENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.1105|3A] 

Vessel  lylonitoring  Systems;  Approved 
Mobile  ibinsmitting  Units  for  Use  In 
the  Fisheries  Off  the  West  Coast  States 
and  In  the  Western  Pacific;  Pacific 
Coast  Gitoundfish  Fishery;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  ( ^IMFS),  National  Oceanic  and 
Atmosph  eric  Administration  (NOAA), 
Commen  ;e. 

ACTION:  C  iorrection  to  notification  of 
approval  of  Vessel  Monitoring  System 
units  m  IS). 


SUMMARY :  This  document  corrects  the 
Federal  1  Legister  citation  in  the  type- 
approval  notice  which  was  published 
on  November  17,  2003. 


DATES:  E 


wai 


The 
units 
:  Register 

64860). ' 
incorrect 
citation. 


fective  December  2,  2003. 


SUPPLEMI  :NTARY  INFORMATION: 
Backgroi  md 


nc  tification  of  approval  VMS 
published  in  the  Federal 
an  November  17,  2003  (68  FR 
he  notice  contained  an 
Code  of  Federal  Regulations 


Correctii  in 

hi  FR :  )oc.  03-28663,  in  the  issue  of 
Monday,  November  17,  2003  (68  FR 
64860),  1  lake  the  following  correction: 

1.  On  ])age  64863,  in  the  first  column, 
under  th  3  heading  C.  INMARSAT-C 
Commui  ications  Providers,  the  second 
paragrap  i  is  corrected  to  read  as 
follows: 

"The  1  inal  rule  implementing  the 
VMS  wa  >  published  in  the  Federal 
Register  on  November  4,  2003  (68  FR 
62374). '  'his  rule  will  not  be  effective 
until  Jan  nary  1,  2004.  Pursuant  to  50 
CFR  660  359(d(2),  OLE  will  provide  an 
installation  and  activation  checklist 
which  the  vessel  owner  must  follow". 

Authority:  16  U.S.C.  1801,  et  seq. 

Dated:  November  25,  2003. 


Bruce  C. 


kforehead. 


Acting  Di  -ector,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  )3-29941  Filed  12-1-03;  8:45  am] 

BILUNG  CC  DE  3510-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Renewal  of  Two  Currently  Approved 
Information  Collections;  Comment 
Request;  Correction 

AQENCY:  Corporation  for  National  euid 
Community  Service. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  published  a 
document  in  the  Federal  Register  of 
November  21,  2003,  concerning  a 
request  for  public  comments  on  two 
information  collection  activities.  The 
document  contained  an  incorrect 
telephone  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Kellogg,  (202)  606-5000,  ext.  256. 

Correction 

In  the  Federal  Register  of  November 
21,  2003,  in  68  FR  65681,  on  page 
65682,  in  the  first  column,  correct  the 
FOR  FURTHER  INFORMATION  CONTACT 
caption  to  read: 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Kellogg,  (202)  606-5000,  ext.  526. 

Dated:  November  25,  2003. 
William  L.  Hudson,  Jr., 

Law  Office  Manager. 

[FR  Dbc  03-29862  Filed  12rl-03;  8:45  am] 

BILLING  CODE  60S0-$»-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

intent  To  Grant  an  Exclusive  License 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  hi  accordance  with  35  U.S.C. 
209(e)  and  37  CFR  404.7(a)(l)(i), 
announcement  is  made  of  the  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  for-the  U.S.  Patent 
Application  listed  below  to  ICET,  Inc. 
with  its  principal  place  of  business  at 
916  Pleasant  Street,  Unit  12,  Norwood, 
Massachusetts  02062. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
Phone;  (508)  233-4928  or  E-mail: 
Robert,RosenkTans@natick.army.inil. 

DATES:  File  written  objections  by 
December  17,  2003. 

SUPPLEMENTARY  INFORMATION:  The 

exclusive  license  will  be  royalty  bearing 
and  will  comply  with  the  terms  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.7.  The  exclusive  licenses  may  be 
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granted,  unless  within  fifteen  (15)  days 
from  the  date  of  this  published  notice, 
SBCCOM  receives  written  evidence  and 
argiunent  to  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  404.7.  The  following  Patent 
Application  Number,  Title  and  File  date 
are  provided: 

Patent  Application:  09/886,613. 

Title:  "Material  Compositions  for 
Microbial  and  Chemical  Protection." 

Fi/ed;  June  21,  2001. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-29979  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Reversible  Garment 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  37  CFR 
Part  404.6,  emnouncement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6,647,551  B2  entitled 
"Reversible  Garment"  issued  November 
18,  2003.  This  patent  has  been  assigned 
to  the  United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
Phone;  (508)  233-4928  or  E-mail: 
Robeit.Rosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz,  ^ 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-29978  Filed  12-1-03;  8:45  am] 

BIUJNGCOOE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Board 
Membership  for  the  U.S.  Army 
Consoiidated  Commands 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 


SUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 


effective  date:  November  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Ervin,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  M^power  & 
Reserve  Affairs,  111  Army  Pentagon. 
Washington,  DC  20310-0111. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army 
Consolidated  Conunands  are: 

1.  MG  Raymond  D.  Barrett  Jr.,  Deputy 
Chief  of  Staff  for  Operations  and 
Training,  U.S.  Army  Training  and 
Doctrine  Command. 

2.  Mr.  Michael  F.  Bauman,  Director, 
U.S.  Army  Training  and  Doctrine 
Command  Analysis  Center. 

3.  Mr.  Laurence  H.  Burger,  Director, 
Space  and  Missile  Defense  Battle 
Laboratory,  U.S.  Army  Space  and 
Missile  Defense  Command. 

4.  Mr.  William  H.  Campbell,  HI, 
Director  of  Operations  and  Support, 
OASA  (Financial  Management  and 
Comptroller). 

5.  Mr.  William  J.  Cooper,  Special 
Assistant  for  Transportation 
Engineering,  Military  Traffic 
Management  Command. 

6.  LTG  Joseph  M.  Cosumano,  Jr., 
Commanding  General,  U.S.  Army  Space 
and  Missile  Defense  Command. 

7.  Dr.  Charles  N.  Davidson,  Director, 
U.S.  Army  Nuclear  and  Chemical 
Agency. 

8.  Ms.  Jeannie  A.  Davis,  Assistant 
Deputy  Chief  of  Staff  for  Personnel  and 
Installation  Management  (Civilian 
Personnel). 

9.  Dr.  Henry  C.  Dubin,  Chief  Scientist, 
U.S.  Army  Space  and  Missile  Defense 
Command. 

10.  MG  Ann  Dunwoody,  Commander, 
Military  Traffic  Management  Command. 

11.  Mr.  Thomas  J.  Edwards,  Deputy  to 
the  Commander,  U.S.  Army  Combined 
Arms  Support  Command. 

12.  Mr.  Jess  F.  Granone,  Director, 
Space  and  Missile  Defense  Technical 
Center,  U.S.  Army  Space  and  Missile 
Defense  Command. 

13.  Mr.  Robert  J.  Jefferis,  Assistant 
Deputy  Chief  of  Staff  for  Resource 
Management,  U.S.  Army  Training  and 
Doctrine  Command. 


14.  Ms.  Vicky  Jefferis.  Deputy  Chief  of 
Staff  for  Resoiu-ce  Management, 
Headquarters,  Forces  Command. 

15.  LTG  Anthony  R.  Jones,  DCG/Chief 
of  Staff,  U.S.  Army  Training  and 
Doctrine  Command. 

16.  MG  Terry  E.  Juskowiak, 
Commander,  U.S.  Army  Combined 
Arms  Support  Command. 

17.  Ms.  Jeanne  Karstens,  Deputy  Chief 
of  Staff  for  Resource  Management, 
Headquarters,  U.S.  Army,  Europe. 

18.  Mr.  J.  Stephen  Koons,  Assistant 
Deputy  Chief  of  Staff  for  LogisUcs, 
Headquarters,  Forces  Command. 

19.  Mr.  Darell  G.  Lance,  Chief  of  Staff, 
U.S.  Intelligence  and  Security 
Command. 

20.  Dr.  Michael  J.  Lavan,  Director, 
Advanced  Technology  Directorate,  U.S. 
Army  Space  and  Missile  Defense 
Command. 

21.  BG  Robert  P.  Lennox,  Deputy 
Commanding  General,  U.S.  Army  Space 
Command/Deputy  Commanding 
General  for  Operations.  U.S.  Army 
Space  and  Missile  Defense  Command. 

22.  Mr.  William  R.  Lucas,  Jr.,  Deputy 
to  the  Commander,  Military  Traffic 
Management  Command. 

23.  Mr.  Mark  J.  Lumer,  Principal 
Assistant  Responsible  for  Contracting/ 
Contracting  &  Acquisition  Office.  U.S. 
Army  Space  and  Missile  Defense 
Command. 

24.  Mr.  Ronald  G.  Magee.  Director  of 
Operations,  U.S.  Army  Training  and 
Doctrine  Command  Analysis  Center. 

25.  Mr.  Maxie  L.  McFarland.  Deputy 
Chief  of  Staff  for  Intelligence.  U.S.  Ariny 
Training  and  Doctrine  Conunand. 

26.  Mr.  Thomas  V.  Meeks,  Technical 
Advisor-Sustaining  Base/Quality  of  Life 
Affairs. 

27.  Mr.  John  C.  Metzler,  Jr.,  Director 
of  Cemetery  Operations,  Arlington 
National  Cemeterj',- Military  District  of 
Washington. 

28.  MG  Robert  W.  Mixon,  Jr..  Deputy 
Chief  of  Staff  for  Developments,  U.S. 
Army  Training  and  Doctrine  Command. 

29.  Mr.  Robert  L.  Moore,  Deputy 
Director,  Logistics  and  Security 
Assistance.  Headquarters,  U.S. 
European  Command. 

30.  BG  Roger  A.  Nadeau,  Program 
Executive  Officer,  Combat  Support/ 
Combat  Service  Support. 

31.  Mr.  Jerry  V.  Proctor,  Deputy  for 
Futures,  U.S.  Army  hitelligence  Center 
and  Fort  Huachuca.  , 

32.  Mr.  William  C.  Reeves,  Jr., 
Director,  Integration/Interoperability  for 
Missile  Defense/Director,  HMD  RDA, 
U.S.  Army  Space  and  Missile  Defense 
Command. 

33.  Mr.  Allan  M.  Resnick,  Assistant 
Deputy  Chief  of  Staff  for  Combat 
Developments,  U.S.  Army  Training  and 
Doctrine  Command. 
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34.  Mr.  Rodney  Robertson,  Director, 
Sensors  Directorate,  U.S.  Army  Space 
and  Missile  Defense  Command. 

35.  BG  Mark  Scheid,  Deputy 
Commanding  General/Director  of 
Operations,  Military  Traffic 
Management  Command. 

36.  Mr.  Robert  E.  Segef ,  Assistant 
Deputy  Chief  of  Staff  for  Training 
Policy,  Plans  and  Pro^Bms,  U.S.  Army 
Training  and  Doctrine  Command. 

37.  Ms.  Donna  K.  Vargas,  Director  of 
Operations,  U.S.  Army  Training  and 
Doctrine  Command  Analysis  Center. 

38.  MG  David  P.  Wherley,  Jr.. 
Commander,  DC  National  Guard. 

Lnz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  03-29980  Filed  12-1-03;  8:45  am] 

BILUNG  COOE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Performance  Review  Board 
Membership  for  Chief  of  Staff  of  the 
Army 

AGENCY:  Department  of  the  Army,  DoD. . 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
DATES:  November  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Ervin,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army  Pentagon, 
Washington,  DC  20310-0111. 
SUPPLEMENTARY  INFORMATKM:  Section 
4314(c){l}  through  (5)  of  title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.-The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army,  Chief 
of  Staff  of  the  Army,  are: 

1.  Mr.  Joseph  R.  Billman,  Director  of 
Program  Development,  Office  of  the 
Deputy  Chief  of  Staff,  G-4,  Office  of  the 
Chief  of  Staff  of  the  Army. 

2.  Dr.  Jeffrey  J.  Clarke.  Chief  Historian, 
U.S.  Army  Center  of  Military  History. 

3.  Ms.  Kathryn  A.  Condon,  Assistant 
Deputy  Chief  of  Staff,  G-3,  Homeland 
Security,  Trainiiig  and  Simulation, 
Office  of  the  Deputy  Chief  of  Staff,  G- 
3.       ' 


4.  MG  William  Santo  Crupe, 
Comman  der,  143rd  Transportation 
Comma!  d,  Orlando,  Florida,  Office  of 
the  Chie  ,  Army  Reserve. 

5.  Mr.  rhomas  Dillon,  Director, 
CounterqiteUigence,  Foreign  Disclosure, 
and  Security,  Office  of  the  Deputy  Chief 
of  Staff,  G-2. 

6.  Mr.  lames  Gunlicks,  Deputy 
Directorpf  Training,  Office  of  the 
Deputy  (thief  of  Staff,  G-3. 

7.  Ms.  Lois  O.  Hickey,  Director  for 
Army  Pe  rsonnel  Transformation,  Office 
of  the  D(  puty  Chief  of  Staff,  G-1. 

8.  Mr.  Robert  N.  Kittel,  Special 
Assistan  to  The  Judge  Advocate 
General  or  Regulatory  Law  and 
Intellect  lal  Property,  U.S.  Army  Legal 
Services  Agency. 

9.  MG  Thomas  J.  Matthews,  Vice 
Commai  der  for  Joint  Warfighting  Center 
(IMA)  an  d  Vice  Director  of  Training, 
U.S.  Joic  t  Forces  Command,  Office  of 
the  Chie  ,  Array  Reserve. 

10.  Ml.  John  B.  Nerger,  Director, 
Facilitie ;,  Housing  and  Environment, 
Office  ol  the  Assistant  Chief  of  Staff  for 
Installat  on  Management. 

11.  Ml.  Eric  A.  Orsini,  Special 
Assistan  to  the  Deputy  Chief  of  Staff, 
G-4,  Off  ce  of  the  Deputy  Chief  of  Staff, 
G-4. 

12.  Ml .  Harold  C.  Pasini,  Jr., 
Technic  il  Director,  U.S.  Army 
Operatic  nal  Test  Command. 

13.  Ml.  Dean  E.  Pfoltzer,  Deputy 
Director  Program  Analysis  and 
Evaluati  m.  Office  of  the  Deputy  Chief  of 
Staff,  G- 8, 

14.  Ml .  Brian  M.  Simmons,  Deputy  to 
the  Com  nander  and  Technical  Director, 
U.S.  Ate  ly  Developmental  Test 
Commai  d. 

15.  Dr  Zita  M.  Simutis,  Director, 
Army  R<  search  Institute  and  Chief 
Psychol(  (gist,  U.S.  Army  Research 
Institute 

16.  Ml .  Lewis  S.  Steenrod,  Director  of 
Modem:  zation.  Office  of  the  Deputy 
Chief  of  Staff,  G-8. 

Lnz  D.  Ol  tiz, 

ArmyFet  eral  Register  Uaison  Officer. 

)3-29981  Filed  12-1-03;  8:45  am] 
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[FR  Doc. 

BILLING 


C<DE  ; 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Avaiiabiiity  of  Government- 
Owned  inventions;  Available  for 
Licensiag 

AGENCYJ  Department  of  the  Navy,  DOD. 
action:  ^Iotice. 


SUMMAR  r 


are  assi; 


The  inventions  listed  below 
ned  to  the  U.  S.  Government  as 


represented  by  the  Secretary  of  the  Navy 
and  are  available  for  licensing  by  the 
Department  of  the  Navy.  U.S.  Patent  No. 
5,352,760:  Polymerization  of  Oligomeric 
Multiple  Aromatic  Ether-Containing 
Phthalonitriles.  Navy  Case  No.  73,258// 
U.S.  Patent  No.  5,464,926:  Synthesis 
and  Polymerization  of  Oligomeric 
Multiple  Aromatic  Ether-Containing 
Phthalonitrile,  Navy  Case  No.  76,155// 
U.S.  Patent  No.  5,965,268:  Carbon-Based 
Composites  Derived  from  Phthalonitrile 
Resins,  Navy  Case  No.  78,474//Navy 
Case  No.  83,013:  Synthesis  of  Novel 
Oligomeric  Hydroxy  Arylethers, 
Conversion  to  Oligomeric  Arylether 
Containing  Phthalonitrile  and 
Polymerization  Thereof.  - 
ADDRESSES:  Requests  for  copies  of  the 
inventions  cited  should  be  directed  to 
the  Naval  Research  Laboratory,  Code 
1004,  4555  Overlook  Avenue  SW., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Kuhl,  Technology  Transfer  Office, 
NRL  Code  1004,  4555  Overlook  Avenue, 
SW,  Washington,  DC  20375-5320, 
telephone  (202)  767-7230.  Due  to 
temporary  U.S.  Postal  Service  delays, 
please  fax  (202)  404-7920,  E-Mail: 
kuhl@utopia.nrl.navy.mil  or  use  courier 
delivery  to  expedite  response. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404.) 

Dated:  November  25,  2003. 
J.T.  Baltimore, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
(FR  Doc.  03-29893  Filed  12-1-03;  8:45  am] 
BILLING  COOE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Navy 

Notice  of  Avaiiabiiity  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  following  invention  is 
assigned  to  the  U.S.  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  is  available  for  licensing  by  the 
Department  of  the  Navy.  U.S.  Invention 
Disclosure  Navy  Case  Nimiber  95,919 
entitled  "Integrated  Maritime  Portable 
Acoustic  Scoring  and  Simulator  Control 
and  Improvements." 
ADDRESSES:  Requests  for  copies  of  the 
invention  cited  should  be  directed  to 
the  Naval  Siirfece  Warfare  Center,  Code 
05T,  101  Strauss  Avenue,  Indian  Head, 
MD  20640-5035. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Ck)de  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301)  744-6111. 

Dated:  November  20,  2003. 
S.K.  Melancon, 

Paralegal  Specialist,  Office  of  the  Judge 
Advocate  General,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-29908  Filed  12-1-03;  8:45  am] 
BIUING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Ocean  Research 
Advisory  Panei 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Ocean  Research  Advisory 
Panel  (ORAP)  will  meet  to  discuss 
National  Oceanographic  Partnership 
Program  (NOPP)  activities.  All  sessions 
of  the  meeting  will  remain  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  January  6,  2004,  from  8:30 
a.m.  to  5  p.m.  In  order  to  maintain  the 
meeting  time  schedule,  members  of  the 
public  will  be  limited  in  their  time  to 
speak  to  the  Panel.  Members  of  the 
public  should  submit  their  comments 
one  week  in  advance  of  the  meeting  to 
the  meeting  Point  of  Contact. 

ADDRESSES:  The  meeting  will  be  held  at 
Jiuys  Washington  Hotel,  1500  New 
Hampshire  Ave.,  NW.,  Washington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Melbourne  G.  Briscoe,  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660,  telephone: 
(703) 696-4120. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  open  meeting  is  provided  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  The 
piupose  of  this  meeting  is  to  discuss 
NOPP  activities.  The  meeting  will 
include  discussions  on  ocean 
observations,  current  and  future  NOPP 
activities,  and  other  current  issues  in 
the  ocean  sciences  community. 

Dated:  November  25,  2003. 
I.T.  Baltimore,         ^ 
Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[PR  Doc.  03-29897  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2,  2004. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Melanie  Kadlic.Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Melanie_Kadlic@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Oiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,-  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  November  25,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  Revision. 


Title:  PEQIS  Survey  on  Dual 
Enrollment  Programs  and  Courses  for 
High  School  Students. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions;  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10,518. 
Burden  Hours:  7,889. 

Abstract:  The  Postsecondarj' 
Education  Quick  Information  System 
(PEQIS)  is  for  surveys  that  are  quick 
turnaround,  short  and  policy  relevant. 
The  surveys  go  to  colleges,  universities 
and  other  postsecondary  institutions. 
This  survey  will  go  to  1,600  institutions 
to  determine  whether  they  offer  dual 
enrollment  for  high  school  students  in 
which  these  students  can  earn  college 
credit  while  they  are  still  enrolled  in 
high  school.  Among  the  issues  to  be 
addressed  are  whether  students  are 
allowed  to  enroll  in  individual  classes 
or  whether  institutions  offer  dual 
enrollment  programs,  where  the  classes 
are  offered  and  who  teaches  them. 

Requests  forcopies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2419.  When 
you  access  the  information  collection, 
click  on  "DowTiload  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-29918  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  4000-01-l> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coiiection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
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of  the  Chief  hifonnation  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
2,  2004. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  groupedby 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  November  25,  2003. 

Angela  C  Airington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

OfBce  of  Vocational  and  Adult 
Education 

Type  of  Review:  Revision. 

Title:  Vocational  Technical  Education 
Aimual  Performance  and  Financial 
Reports. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 


Repoi  'ing  and  Recordkeeping  Hour 
Burden: 

Res  lonses:  54. 

Bur  len  Hours:  5,400. 

Abstn  tct:  The  information  contained 
in  the  Consolidated  Annual 
Performbnce  Report  for  Vocational 
Techniiil  Education  is  needed  to 
moniton  State  performance  of  the 
activities  and  services  funded  under  the 
Carl  D.  Perkins  Vocational  and 
TechniAl  Education  Act  of  1998.  The 
respond  ?nts  include  eligible  agencies  in 
54  state!  and  insular  areas.  This  revision 
clarifies  instructions  and  definitions 
and  elin  linates  the  collection  of  some 
data  ele:  nents. 

Reque  sts  for  copies  of  the  proposed 
informa  ion  collection  request  may  be 
accessec  from  http://edicsweb.ed.gov, 
by  selec  ing  the  "Browse  Pending 
CoUectii  ms"  link  and  by  clicking  on 
link  nm  iber  2420.  When  you  access  the 
informa  ion  collection,  click  on 
"Downl  )ad  Attachments  "to  view. 
Written  requests  for  information  should 
be  addn  ssed  to  Vivian  Reese, 
Departn  ent  of  Education,  400  MarylcUid 
Avenue  SW,  Room  4050,  Regional 
Office  B  uilding  3,  Washington,  DC 
20202H  651  or  to  the  e-maihaddress 
viviani  eese@ed.gov.  Requests  may  also 
be  elect  onically  mailed  to  the  internet 
address  0C10_RIMG@ed.gov  or  faxed  to 
202-70J  -9346.  Please  specify  the 
complet  9  title  of  the  information 
collecti(  n  when  making  your  request. 

Comii  lents  regarding  biu-den  and/or 
the  colli  ction  activity  requirements 
should  »e  directed  to  Sheila  Carey  at  her 
e-mail  a  ddress  SheiJa.Carey@ed.gov. 
Individi  lals  who  use  a 
telecom|nunications  device  for  the  deaf 
(TDD)  nkay  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  03-29919  Filed  12-1-03;  8:45  am] 

BILUNG  a  )DE  4aOO-01-4> 


DEPARtMENT  OF  ENERGY 

National  Energy  Technology 
Laborapry;  Notice  of  Availability  of  a 
Rnancfil  Assistance  Funding 
Opportunity  Announcement 

AGENCY  National  Energy  Technology 
Laborat  )ry.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  availability  of  a 
financial  assistance  funding  opportunity 
announcement. 


SUMMAItY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Fundin ;  Aimouncement  No.  DE-PS26- 
04NT4i023-0  entitled,  "Development  of 


Technologies  and  Capabilities  for 
Developing  Coal  Energy  Resources." 
The  Department  of  Energy  (DOE), 
National  Energy  Technology  Laboratory 
(NETL),  is  conducting  this  funding 
opportunity  annoimcement  to 
competitively  seek  cost-shared 
applications  for  research  and 
development  of  technologies  enabling 
development  of  energy  resources 
needed  to  ensure  the  availability  of 
affordable  energy  for  the  Nation's  future. 
Through  this  funding  opportunity 
announcement,  DOE/NETL  seeks 
applications  for  energy  research  and 
development  related  activities  that 
promote  the  efficient  and  sound 
production  and  use  of  fossil  fuel  (coal). 
Related  information  on  the  Fossil 
Energy  Areas  of  Interest  can  be  found  on 
tlie  NETL  Web  site  {http:// 
www.netl.doe.gov)  under 
"Technologies." 

DATES:  The  fimding  opportunity 
announcement  will  be  available  on  the 
"Industry  Interactive  Procurement 
System"  (IIPS)  webpage  located  at 
http://e-center.doe.gov  on  or  about 
November  21,  2003.  Applicants  can 
obtain  access  to  the  funding  opportimity 
announcement  from  the  address  above 
or  through  DOE/NETL's  Web  site  at 
http://www.netl.doe.gov/business.  The 
deadline  for  submission  of  applications 
will  be  February  24,  2004,  not  later  than 
8  p.m.  Eastern  Time. 

ADDRESSES:  Questions  and  comments 
regarding  the  content  of  the 
announcement  should  be  submitted 
through  the  "Submit  Question"  feature 
of  IIPS  at  http://e-center.doe.gov.  Locate 
the  announcement  on  IIPS  and  then 
click  on  the  "Subrttit  Question"  button 
at  the  top.  Enter  required  information. 
DOE  wi^l  try  to  respond  to  a  question 
within  3  days,  unless  a  similar  question 
and  answer  have  already  been  posted  on 
the  website.  You  will  receive  an 
electronic  notification  that  your 
question  has  been  answered. 

Responses  to  questions  may  be 
viewed  through  the  "View  Questions" 
featiue.  If  no  questions  have  been 
answered,  a  statement  to  that  effect  will 
appear.  You  should  periodically  check 
"View  Questions"  for  new  questions 
and  answers. 

Questions  regarding  how  to  submit 
questions  or  view  responses  can  be  e- 
mailed  to  the  DPS  Help  Desk  at 
heIpdesk@pr.doe.gov  or  by  calling  1- 
800-683-0751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  A.  Diincan,  MS  921-107.  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  P.O.  Box  10940, 
MS  921-107.  Pittsburgh,  PA  15236,  E- 


mail  Address:  duncan@netl.doe.gov. 
Telephone  Niunber:  412-386-5700. 
SUPPLEMENTARY  INFORMATION:  Through 
this  funding  opportunity 
annoimcement,  NETL  expects  to 
support  applications  in  the  Coal  and 
Environmental  Systems  Program.  Coal 
and  Environmental  Systems  Program 
has  the  following  five  separate  {i.e., 
stand  alone)  Program  Areas  of  Interest: 

Area  af  Interest  1 — ^Environmental  and 
Water  Resources 

Subtopic  lA    Increased  Utilization  of 
the  By-Products  from  Coal 
Gasification 

Area  of  Interest  2 — Carbon 
Sequestration 

Subtopic  2A    Direct  Captiue 

Technologies 
Subtopic  2B    Indirect  Capture 

Technologies 
Subtopic  2C    Technologies  for 

Mitigating  Non-COi  Greenhouse 

Gas  Emissions 
Subtopic  2D    Monitoring,  Verification 

and  Risk  Assessment  for  Carbon 

Sequestration  Options 

Area  of  Interest  3 — ^Power  Systems 
Advanced  Research 

Subtopic  3A    Advanced  Sensors  and 

Controls 
Subtopic  SB    Advanced  Materials 

Area  of  Interest  4 — Coal  Fuels  and 
Hydro^n 

Subtopic  4A    Coal  Derived  Hydrogen 

Area  of  Interest  5 — Gasification 

Subtopic  5A    Advanced  Gasification 
Systems 

Applicants  must  select  and  submit  to 
only  one  Subtopic  in  a  Program  Area  of 
Literest  for  each  application  submitted. 
Multiple  applications  are  welcome, 
however,  each  application  must  have  its 
own  imique  content  and  title  on  the 
subject  line.  Identical  applications 
under  more  than  one  Subtopic  will  be 
rejected. 

Once  released,  the  funding 
opportiuity  annoimcement  will  be 
available  for  downloading  from  the  IIPS 
Internet  page.  At  this  Internet  site  you 
will  also  be  able  to  register  with  IIPS, 
enabling  you  to  submit  an  application. 
The  funding  opportunity  announcement 
will  only  be  made  available  in  IIPS,  no 
hard  (paper)  copies  of  the  funding 
opportunity  announcement  and  related 
dociunents  will  be  made  available. 
Telephone  requests,  written  requests,  E- 
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mail  requests,  or  facsimile  requests  for 
a  copy  of  the  funding  opportunity 
annoimcement  package  will  not  be 
accepted  and/or  honored.  Applications 
must  be  prepared  and  submitted  in 
accordance  with  the  instructions  and 
forms  contained  in  the  funding 
opportunity  aimouncement.  The  actual 
funding  opportunity  announcement 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  November  20, 
2003. 

Dale  A.  Sidliano, 

Director,  Acquisition  Ond  Assistance  Division. 
[FR  Doc.  03-29985  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP04-1 7-000] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Request  Under 
Bianl(et  Authorization 

November  24,  2003. 

Take  notice  that  on  November  14, 
2003,  CenterPoint  Energy  Gas 
Transmission  Company  (CEGT),  1111 
Louisiana  Street,  Houston,  Texas 
77002-5231,  filed  in  Docket  No.  CP04- 
17-000,  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
certain  facilities  and  to  continue  to 
operate  certain  other  facilities  in 
Webster  Parish  in  the  State  of  Louisiana, 
under  CEGT's  blanket  certificate  issued 
in  Docket  Nos.  CP82-384-000  and 
CP82-384-001  pursuant  to  section  7(C) 
of  the  Natural  Gas  Act,  all  as  more  fully 
described  in  the  request. 

The  request  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the 
"eLibrary"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  Ae 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport^erc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-«659. 

CEGT  proposes  to  abandon,  by  sale 
and  transfer,  certain  above-ground 
facilities  that  are  currently  a  part  of 


various  CEGT  delivery  point  facilities  in 
the  State  of  Louisiana  as  described  more 
fully  in  the  request.  CEGT  further 
proposes  to  sell  and  transfer  these 
facilities  to  CenterPoint  Energy  Arkla 
(Arkla),  a  distribution  division  of 
CenterPoint  Energy,  Incorporated,  at  the 
estimated  net  book  value  of 
$123,345.98.  CEGT  states  that  no 
services  would  be  abandoned  as  a  result 
of  the  proposed  sale  and  transfer.  The 
request  states  that  Arkla  would  own  and 
operate  these  facilities  as  part  of  its 
distribution  system. 

CEGT  avers  that  a  review  of  its 
certificates,  initiated  in  conjunction 
with  the  proposed  abandonment,  has 
raised  the  possibility  that  certain  of 
CEGT's  facilities  may  require  certificate 
authorization.  CEGT,  therefore,  also 
seeks  Commission  authorization  for  the 
continued  operation  of  certain  existing 
facilities  known  as  Line  FM-47  and  the 
Sibley-Dubberly  town  border  meter 
station  in  Webster  Parish,  Louisiana. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the  . 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Any  questions  regarding  this 
application  should  be  directed  to 
Lawrence  O.  Thomas,  Director-Rates  & 
Regulatory,  CenterPoint  Energy  Gas 
Transmission  Company,  P.O.  Box 
21734,  Shreveport,  Louisiana  71151,  or 
call  (318)  429-2804. 

Comment  Date:  January  8,  2004. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00417  Filed  12-01-03;  8:45  am) 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP04-64-000] 

Indicated  Shippers,  Complainant,  v. 
Trunkllne  Gas  Company,  Respondent; 
Notice  of  Complaint  Requesting  Fast- 
Track  Processing 

November  24,  2003. 

Take  notice  that  on  November  21, 
2003,  pursuant  Rule  206  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission]  Rules  of  Practice  and 
Procedure,  18  CFR  385.206  (2003),  the 
Indicated  Shippers  filed  a  Complaint 
Requesting  Fast  Track  Processing 
against  Trunkline  Gas  Company 
(Trunkline).  The  Indicated  Shippers 
allege  that  Trunkline  has  failed  to 
comply  with  Section  4  of  the  Natural 
Gas  Act  as  well  as  the  Commission's 
regulations.  18  CFR  154.1(b),  18  CFR 
154.204, 18  CFR  284.7(c),  by  posting 
quality  limitations  through  a  long-term 
Critical  Notiee  in  lieu  of  proposing 
changes  to  its  tariff  through  a  filing  with 
the  Commission. 

The  Indicated  Shippers  request  that 
the  Commission  order  Trunkline  to 
cease  and  desist  from  its  current 
practice  of  posting  long=term  OFOs  to 
impose  quality  specifications. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
-  888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Pubbc 
Reference  Room  or  may  be  viewed  on 
the  Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "eLibrary"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlmeSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instruct  ons  on  the  Commission's  Web 
site  unc  er  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Ck)mii  le/jf  Date:  December  11,  2003. 


Magalie  k.  Salas, 

Secretary : 
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Indicate  d  Shippers,  Complainant,  v. 
ANR  Pi|  teline  Company,  Respondent; 
Notice  >  )f  Complaint  Requesting  Fast- 
Track  P  recessing 

Novemb(  r  24,  2003. 


lotice  that  on  November  21, 


2003,  p  irsuant  Rule  206  of  the  Federal 
Energy  legulatory  Commission's 
(Commission)  Rules  of  Practice  and 
Proceddre,  18  CFR  385.206  (2003),  the 
Indicate  d  Shippers  filed  a  Complaint 
Requesting  Fast  Track  Processing 
against  ANR  Pipeline  Company  (ANR). 
The  Indicated  Shippers  allege  that  ANR 
has  faiUd  to  comply  with  Section  4  of 
the  Natl  iral  Gas  Act  as  well  as  the 
Commii  sion's  regulations,  18  CFR 
154.1(b  ,  18  CFR  154.204  and  18  CFR 
284. 7(c  ,  by  posting  quality  limitations 
througli  a  long-term  Operational  Flow 
Order  ii  i  lieu  of  proposing  changes  to  its 
tariff  th  "ough  a  filing  with  the 
Commii  ision. 

The  I  idicated  Shippers  request  that 
the  Con  imission  order  ANR  to  cease  and 
desist  fi  om  its  current  practice  of 
posting  long-term  OFOs  to  impose 
quality  specifications. 

Any  ]  lerson  desiring  to  intervene  or  to 
protest  bis  filing  should  file  vvith  the 
Federal  Energy  Regulatory  Conunission, 
888  Fin  t  Street,  NE.,  Washington,  DC 
20426,  n  accordance  with  Rules  211 
and  21'!  of  the  Commission's  Rules  of 
Practicj  and  Procedure  (18  CFR  385.211 
and  38!  .214).  Protests  will  be 
conside  red  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protest)  nts  parties  to  the  proceeding. 
Any  pe  -son  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comme  its,  interventions  or  protests 
must  Im  filed  on  or  before  the  comment 
date.  Tliis  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Referer  ce  Room  or  may  be  viewed  on 
the  Coi  unission's  Web  site  at  http:// 
www.ft  rc.gov  using  the  "eLibrary"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppdrt@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Co/iunenf  Date:  December  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  E3-00419  Filed  12-01-03;  8:45  am] 
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Trunkline  Gas  Company,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

November  20,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Trunkline  Gas  Company,  LLC 

[Docket  No.  AC04-4-000] 

Take  notice  that  on  November  18, 
2003,  Trunkline  Gas  Company,  LLC, 
submitted  a  compliance  filing,  piu-suant 
to  the  accounting  and  reporting 
requirements  set  forth  by  the 
Commission  in  Order  631,  journal 
entries  and  supporting  information  for 
any  adjustments  made  that  affect  net 
income  as  a  result  of  implementing  the 
accoimting  rules  contained  in  Order 
631. 

Comment  Date:  December  9,  2003. 

2.  Sea  Robin  Pipeline  Company 

[Docket  No.  AC04-5-000] 

Take  notice  that  on  November  18, 
2003,  Sea  Robin  Pipeline  Company, 
submitted  a  compliance  filing,  pursuant 
to  the  accounting  and  reporting 
requirements  set  forth  by  the 
Commission  in  Order  631,  journal 
entries  and  supporting  information  for 
any  adjustments  made  that  affect  net 
income  as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631. 

Comment  Date:  December  9,  2003. 
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3.  Atlantic  City  Electric  Company  and 
Atlantic  Generation,  LLC 

[Docket  No.  EC04-1 2-000] 

Take  notice  that,  on  November  14, 
2003,  Atlantic  City  Electric  Company 
(ACE)  and  Conectiv  Atlantic  Generation, 
LLC  (CAG)  (collectively,  the 
Applicants),  tendered  for  filing  a  change 
to  their  October  31,  2003  filing  in  the 
above-captioned  proceeding  stating  that, 
depending  upon  the  outcome  of  analysis 
being  conducted  by  their  tax 
consultants,  the  price  of  the  transfer  will 
be  at  either  book  or  appraised  value. 

Applicants  state  that  copies  of  the 
filing  were  served  on  the  Delaware 
Public  Service  Commission,  the 
Maryland  Public  Service  Commission, 
the  New  Jersey  Board  of  Public  Utilities, 
the  Virginia  State  Corporation 
Commission,  the  District  of  Columbia 
Public  Service  Commission  and  the 
Securities  and  Exchange  Commission. 

Comment  Date:  November  28,  2003. 

4.  KeySpan  Corporation,  KeySpan 
Generation,  LLC,  KeySpan-Port 
Jefiferson  Energy  Center,  LLC,  KeySpan- 
Glenwood  Energy  Center,  LLC,  and 
Ke3rSpan.Energy  Development 
Corporation 

[Docket  No.  EC04-24-000] 

Take  notice  that  on  November  17, 
2003,  pursuant  to  Section  203  of  the 
Federal  Power  Act,  KeySpan 
Corporation,  KeySpan  Generation,  LLC, 
KeySpan-Glenwood  Energy  Center,  LLC, 
KeySpan-Port  Jefferson  Energy  Center, 
LLC,  and  KeySpan  Energy  Development 
Corporation  (collectively.  Applicants) 
filed  a  joint  application  for  approval  of 
a  corporate  reorganization.  Applicants 
state  that  the  proposed  reorganization 
will  not  change  the  ultimate  ownership 
of  the  facilities. 

A  copy  of  the  application  has  been 
served  on  the  New  York  Public  Service 
Commission.  The  Applicants  have 
requested  waivers  of  the  Commission's 
regulations  so  that  the  filing  may 
become  effective  at  the  earliest  possible 
date,  but  no  later  than  as  of  the  date  the 
New  York  Public  Service  Commission 
approves  the  corporate  reorganization. 

Comment  Date:  December  8,  2003. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EL04-1 9-000] 

Take  notice  that  on  November  10, 
2003,  Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  for  filing  a  Petition  for 
Declaratory  Order  requesting  that  the 
Commission  extend  the  terms  of  its 
Order  Granting  in  Part  Petition  For 
Declaratory  Order  issued  March  29, 
2000. 

Comment  Date:  December  1,  2003. 


6.  New  York  State  Electric  &  Gas 
CorporatioB 

[Docket  No.  ER03-587-005] 

Take  notice  that  on  November  14, 
2003,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  submitted  for 
filing  First  Revised  Rate  Schedule  FERC 
No.  32  a  Borderline  Agreement  between 
NYSEG  and  Central  Hudson  Gas  & 
Electric  Corporation  in  compliance  with 
the  Commission's  April  28,  2003  Order 
in  Docket  No.  ER03-587-000. 

Comment  Date:  December  5,  2003. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  ER03-1 221-002] 

Take  notice  that  on  November  17, 
2003,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  a  filing  to  comply  with  the 
Order  issued  in  Docket  No.  ER03-1221- 
000  on  October  17,  2003, 105  FERC 
^  61.074. 

The  ISO  states  that  the  compliance 
filing  has  been  served  all  on  parties  to 
this  proceeding. 

Comment  Date:  December  8,  2003. 

8.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER03-1 3  73-001] 

Take  notice  that  on  November  14, 
2003,  Orange  and  Rockland  Utilities, 
Inc.  (Orange  and  Rockland),  amended 
its  September  23,  2003  filing  in  Docket 
No.  ER03-1373-000  in  order  to  file  a 
Notice  of  Cancellation  form  that  due  to 
inadvertent  administrative  error  had 
been  omitted  from  Orange  and 
Rockland's  initial  filing. 

Orange  and  Rockland  states  that  a 
copy  of  this  filing  has  been  served  by 
mail  upon  the  New  York  Power 
Authority  and  the  Public  Power 
Association  of  New  Jersey. 

Comment  Date:  December  5,  2003. 

9.  Worthington  Generation  L.L.C. 

[Docket  No.  ER04-45-001] 

Take  notice  that  on  November  14, 
2003,  Worthington  Generation  L.L.C. 
submitted  for  filing  an  amendment  to 
their  Notice  of  Cancellation  filed  on 
October  15,  2003. 

Comment  Date:  December  5,  2003. 

10.  Southern  California  Edison 
Company 

[Docket  No.  ER04-184-000] 

Take  notice  that  on  November  14, 
2003,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  an 
amended  Interconnection  Facilities 
Agreement  (Amended  IFA)  between 
Pastoria  Energy  Facility,  LLC  (Pastoria) 
and  SCE.  SCE  states  that  the  Amended 
IFA  specifies  the  terms  and  conditions 
pursuant  to  which  SCE  will 


interconnect  Pastoria's  750  MW  of 
generation  to  the  California  Independent 
System  Operator  Controlled  Grid 
pursuant  to  SCE's  Transmission  Owner 
Tariff,  FERC  Electric  Tariff,  Second 
Revised  Original  Volume  No.  6.  SCE 
further  states  that  the  Amended  IFA  will 
replace,  in  its  entirety,  the 
Interconnection  Facilities  Agreement 
between  SCE  and  Pastoria  accepted  as 
Service  Agreement  No.  12  imder  SCE's 
Transmission  Owner  Tariff  in  Docket 
No.  EROl-3114-000,  as  amended  in 
Docket  No.  ER02-2554-000.  SCE 
requests  that  the  Amended  IFA  become 
effective  one  day  after  filing. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Pastoria. 

Comment  Date:  December  5,  2003. 

11.  American  Transmission  Company 
LLC 

[E)ocket  No.  ER04-1 92-000] 

Take  notice  that  on  November  14, 
2003,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  a 
Generation-Transmission 
Interconnection  Agreement  between 
ATCLLC  and  Power  Ventiu-es  Group, 
LLC.  ATCLLC  requests  an  effective  date 
ofOctoberlS,  2002. 

Comment  Date:  December  5,  2003. 

12.  Commonwealth  Edison  Company 

[Docket  No.  ER04-193-0001 

Take  notice  that  on  November  14, 
2003,  Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  amendments  to 
Interconnection  Agreements  entered 
into  between  ComEd  and  Midwest 
Generation,  LLC  (Midwest).  ComEd 
requests  an  effective  date  of  August  12, 
2003  and  accordingly  seeks  waiver  of 
the  Commission's  notice  requirements. 

ComEd  states  that  copies  of  the  filing 
were  served  on  Midwest  and  the  Illinois 
Commerce  Commission. 

Comment  Date:  December  5.  2003. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER04-194-000] 

Take  notice  that  on  November  14, 
2003,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  pursuant  to  section  205 
of  the  Federal  Power  Act  and  §  35.13  of 
the  Commission's  regulations,  18  CFR 
35.13  (2002),  submitted  for  filing 
revisions  to  Exhibit  B  (Interconnection 
Points)  of  the  Network  Integration 
Transmission  Service  Agreement  under 
the  Midwest  ISO's  Open  Access 
Transmission  Tariff,  FERC  Electric 


67412 


Federal  Register/ Vol.  6f ,  No.  231 /Tuesday,  December  2,  2003 /Notices 


Tariff,  Second  Revised  Voliune  No.l, 
between  the  City  of  Hart  and  the 
Nfidwest  ISO. 

Midwest  ISO  states  that  a  copy  of  this 
filing  has  been  served  on  all  parties. 

Comment  Date:  December  5,  2003. 

14.  Mirant  Las  Vegas,  LLC,  Duke 
Energy  Moapa,  LLC,  Gen  West,  LLC, 
Las  Vegas  Cogeneration  II,  LLC,  Reliant 
Energy  Bighorn,  LLC,  and  Nevada 
Power  Company 

[Docket  Nos.  TX03-1-003,  ER02-1 741-003, 
and  ER02-1 742-003) 

Take  notice  that  on  November  10, 
2003,  Nevada  Power  Company  and  on 
November  12,  2003,  Mirant  Las  Vegas, 
LLC;  Reliant  Energy  Bighorn,  LLC;  Duke 
Energy  Moapa,  LLC;  GenWest;  Diamond 
Generating  Corp.;  and  the  Los  Angeles 
Department  of  Water  and  Power,  in  its 
capacity  as  operating  agent  for  the 
McCuUough  Substation  filed 
informational  responses  to  the 
Commission's  September  12,  2003 
Order  in  this  proceeding.  Mirant  Las 
Vegas,  et  al..  104  FERC  f  61.275  (2003). 

Comment  Date:  December  8,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  c^ll  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  liijk.  The 


Commi  ;sion  strongly  encourages 
electroi  ,ic  filings. 

Linda  L.  Nfitry, 

Acting  S  ?cretary. 

[FR  DocJ  E3-00415  Filed  12-01-03;  8:45  am) 
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Noveinb5r21,  2003. 

allowing  filings  have  been  made 
Commission.  The  filings  are 
ascending  order  within  each 

classification. 
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The 
with 
listed  i 
docket 


1.  Wise  snsin  Electric  Power  Company 

(Docket 


Mo.  EL94-1 6-003] 


Take 
2003  as 
2003 
Comp 
compli 


tiat 


Commission 

2003,  ( 

states 

filing 

calcula 

Power 


[Docket 


notice  that  on  November  12j 
amended  on  November  13, 
A^isconsin  Electric  Power 
(WEPCO)  submitted  a 
ii  ince  filing  pursuant  to  the 

's  Order  issued  October  1 , 
05  FERC  II  61,002).  WEPCO 
the  purpose  of  the  amended 
M(as  to  correct  a  minor  error  in  the 
ion  of  the  refund  to  Oconto 
Light  Cooperative  reflected  in 
compliance  filing  dated 
12.  2003,  The  amended  filing 
a  complete  and  corrected 
compliance  with  the  October  1, 


an  earli  er 
Novem  )er 
constitftes 
filing  i 
2003  Otder 

Comi  nent  Date:  December  3,  2003. 

2.  Calii  ornia  Independent  System 
Operat  ir  Corporation 


Mo.  EL04-24-0001 


Take  notice  that  on  November  14, 
2003,  t  le  California  Independent 
Systemi  Operator  Corporation  (California 
ISO)  fifed  a  Petition  for  Review  of 
Arbitraor's  Award,  pursuant  to  Rule 
207  of  jhe  Commission's  Rules  of 
Practicfe  and  Procedure,  18  CFR  385.207. 
The  pejition  states  that  the  California 
ISO  is  tequesting  review  of  the  Final 
Order  ^d  Award  issued  on  October  23, 
2003,  ill  American  Arbitration 
Associi  ition  Case  No.  71  198  00711  00. 

The  I  "alifomia  ISO  states  that  this 
filing  has  been  served  upon  all  parties 
to  the  i  rbitration,  the  Public  Utilities 
Comm:  ssion  of  the  State  of  California 
and  thi  California  Electricity  Oversight 
Board.  The  petition  is  being  served  via 
email  1 3  the  arbitrator. 

Com  nent  Date:  December  5,  2003. 


3.  Bangor  Hydro-Electric  Company, 
CentrtJ  Maine  Power  Company, 
NSTAR  Electric  &  Gas  Corporation,  on 
Behalf  of  Its  Affiliates:  Boston  Edison 
Company,  Commonwealth  Electric 
Company,  Cambridge  Electric  Light 
Company,  Canal  Electric  Company, 
New  En^and  Power  Company, 
Northeast  Utilities  Service  Company, 
on  Behalf  oflts  Operating  Company 
Affiliates:  The  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company, 
Public  Service  Company  of  New 
Hampshire,  Holyoke  Power  and 
Electric  Company,  Holyoke  Water        < 
Power  Company,  The  United 
Illuminating  Company,  Vermont 
Electric  Power  Company,  Central 
Vermont  Public  Service  Corporation, 
and  Green  Mountain  Power 
Corporation 

[Docket  No.  ER04-157-001] 

Tcike  notice  that  on  November  18, 
2003,  Bangor-Hydro  Electric  Company, 
Central  Maine  Power  Company,  Boston 
Edison  Company,  Cambridge  Electric 
Light  Company,  Canal  Electric 
Company,  Commonwealth  Electric 
Company,  New  England  Power 
Company,  The  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company,  Public 
Service  Company  of  New  Hampshire, 
Holyoke  Power  and  Electric  Company, 
Holyoke  Water  Power  Company,  The 
United  Illuminating  Company,  Vermont 
Electric  Power  Company,  Green 
Mountain  Power  Corporation,  and 
Central  Vermont  Public  Service 
Corporation  (collectively,  the  "New 
England  Transmission  Owners")  filed 
an  amendment  to  their  November  4, 
2003  filing  in  this  proceeding. 

New  England  Transmission  Owners 
state  that  the  November  4,  2003  filing 
concerns  a  request  by  them  for  approval 
of  a  return  on  common  equity 
component  of  the  regional  and  local 
transmission  rates  under  the  Regional 
Transmission  Organization  for  New 
England  (RTO-NE)  open  access 
transmission  tariff. 

The  New  England  Transmission 
Owners  state  that  they  are  serving  a 
copy  of  the  filing  on  the  Governors  and 
utility  regulatory  commissions  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Islemd,  and 
Vermont.  A  copy  of  the  filing  is  being 
served  electronically  on  Participants  in 
New  England  Power  Pool  (NEPOOL), 
and  in  addition,  the  filing  has  been    ~ 
electronically  posted  on  the  RTO-NE 
website  (http://www.rto-ne.com/)  under 
the  heading  "Legal  Filings,"  and  those 
New  England  transmission  customers 
(including  customers  tmder  the  local 


tariffs  of  the  New  England  Transmission 
Owners)  that  are  not  Participants  in 
NEPOOL  have  been  provided  notice  of 
such  posting.  The  New  England 
Transmission  Owners  state  that  they 
will  provide  a  hard  copy  of  the 
amendment  filing  to  any  interested 
party  upon  request. 

Comment  Date:  December  9.  2003. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  Nos.  ER04-191-000  and  ER02-1820- 
000] 

Take  notice  that  on  November  12, 
2003,  Consolidated  Edison  Company  of 
New  York,  Lie.  (Con  Edison)  tendered 
for  filing  an  amendment  to  it  Open 
Access  Transmission  Tariff  (OATT) 
which  is  a  retail  transmission  service 
agreement  entitled  "Economic 
Development  Operating  Agreement  and 
Retail  Transmission  Service  Agreement" 
designated  as  Attachment  N  to  the 
OATT. 

Con  Edison  states  that  the  proposed 
amendment  would  allow  the  County  of 
Westchester  Public  Service  Agency 
(COWPUSA)  to  receive  retail  delivery 
service  of  up  to  10  mw  of  power  through 
Con  Edison's  transmission  and 
distribution  facilities.  COWPUSA  will 
purchase  the  power  from  the  New  York 
Power  Authority  (NYPA)  for  resale  to  its 
customers. 

Con  Edison  advises  that  the  proposed 
service  agreement  with  COWPUSA  is 
intended  to  supersede  an  amendment  to 
the  1987  Agreement  submitted  in  a  May 
14,  2002  filing  in  Docket  No.  ER02- 
1820-000.  Accordingly,  Con  Edison 
requests  that  it  be  permitted,  pursuant 
to  the  Commission's  regulations  at  18 
CFR  35.15,  to  cancel  the  May  14,  2002 
filing  in  Docket  No.  ER02-1820. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  on  COWPUSA, 
NYPA,  and  the  New  York  Public  Service 
Commission. 

Comment  Date:  December  3,  2003. 

5.  New  England  Power  Pool 

[Docket  Nos.  ER04-195-000] 

Take  notice  that  on  November  17, 
2003,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  an  informational  filing  to 
notify  the  Commission  that  as  of 
November  15,  2003,  NEPOOL.  ISO  New 
England  Inc.  and  NRG  Power  Marketing 
Inc.  (NRG  Power),  acting  on  behalf  of 
itself  and  several  affiliates,  entered  into 
a  Restated  Weekly  Billing  Agreement. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
served  on  the  governors  and  electric 
utility  regulatory  agencies  for  the  six 
New  England  states.  In  addition,  all 
NEPOOL  Participants  Committee 
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members  have  been  furnished  with  an 
electronic  copy  of  this  filing. 

Comment  Date:  December  8,  2003. 

6.  Avista  Corporation 

[Docket  No.  ER04-1 96-000] 

Take  notice  that  on  November  17. 
2003,  Avista  Corporation  (Avista), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
executed  Long  Term  Service  Agreement, 
Rate  Schedule  No.  304.  under  Avista(s 
FERC  Electric  Tariff  First  Revised 
Volume  No.  9,  with  North  Western 
Energy,  Puget  Sound  Energy,  Inc., 
Portland  General  Electric  Company, 
PacifiCorp,  and  PPL  Montana.  LLC. 
whereby  Avista  will  provide  the  energy 
to  operate  pumps  at  the  Nichols 
Pumping  Station  for  the  Colstrip  Project. 
Avista  states  that  included  with  this 
filing  are  Certificates  of  Concurrence  for 
each  party  to  the  Agreement  in  the  event 
a  Party  elects  to  make  exchanges.  Avista 
requests  waiver  of  the  prior  notice 
requirement  and  requests  that  Rate 
Schedule  No.  304  be  accepted  for  filing 
effective  November  1,  2003. 

Comment  Date:  December  8,  2003. 

7.  Avista  Corporation 

[Docket  No.  ER04-196-000) 

Take  notice  that  on  November  17, 
2003,  Avista  Corporation  (Avista), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
executed  Long  Term  Service  Agreement, 
Rate  Schedule  No.  304,  under  Avista(s 
FERC  Electric  Tariff  First  Revised 
Volume  No.  9,  with  North  Western 
Energy.  Puget  Sound  Energy,  Inc.. 
Portlemd  General  Electric  Company, 
PacifiCorp,  and  PPL  Montana,  LLC, 
whereby  Avista  will  provide  the  energy 
to  operate  pumps  at  the  Nichols 
Pumping  Station  for  the  Colstrip  Project. 
Avista  states  that  included  with  this 
filing  are  Certificates  of  Concurrence  for 
each  party  to  the  Agreement  in  the  event 
a  Party  elects  to  make  exchanges.  Avista 
requests  waiver  of  the  prior  notice 
requirement  and  requests  that  Rate 
Schedule  No.  304  be  accepted  for  filing 
effective  November  1,  2003. 

Comment  Date:  December  8,  2003. 

8.  Forest  Energy  Partners,  LLC 

[Docket  No.  ER04-197-000] 

Take  notice  that  on  November  17, 
2003,  Forest  Energy  Partners,  LLC 
(Forest)  petitioned  the  Commission  for 
an  order:  (1)  Accepting  Forest's 
proposed  FERC  rate  schedule  for 
market-based  rates;  (2)  granting  waiver 
of  certain  requirements  under  Subparts 
B  and  C  of  Part  35  of  the  regulations;  (3) 
granting  the  blanket  approvals  normally 
accorded  sellers  permitted  to  sell  at 


market-based  rates;  and  (4)  granting 
waiver  of  the  60-day  notice  period. 
Comment  Date:  December  8.  2003. 

9.  Ameren  Services  Company 

[Docket  No.  ER04-198-00U] 

Take  notice  that  on  November  18. 
2003.  Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Service  .Agreement 
for  Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  between  ASC  and  Central 
Illinois  Light  Company,  d/b/a 
AmerenCILCO  (Customer).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  the  Customer  pursuant  to 
Ameren 's  Open  Access  Transmission 
Tariff. 

Comment  Date:  December  9.  2003. 

10.  Portland  General  Electric  Company 

[Docket  No.  ER04-1 99-000] 

Take  notice  that  on  November  17, 
2003,  Portland  General  Electric 
Company  (Portland)  filed  with  the 
Federal  Energ>'  Regulatory  Commission 
a  proposed  revision  to  Portland's 
market-based  rate  tariff,  imposing  a  cost- 
based  cap  that  will  apply  to  new  sales 
transactions  entered  into  and  delivered 
by  Portland  during  the  specified  twelve- 
month period.  Portland  requests  that  the 
Commission  make  the  amended  tariff 
sheets  effective  as  of  the  day  following 
the  date  the  Offer  of  Settlement  and  the 
Agreement  and  Stipulation  (collectively, 
the  "Settlement"),  filed.by  Portland  and 
the  other  signing  parties  in  Docket  No. 
EL02-114,  are  approved  by  the 
Commission.  Portland  states  that  in  the 
event  that  the  Commission  does  not 
approve  the  Settlement  or  that  it  does 
not  become  effective  pursuant  to  its 
terms,  this  amendment  will  also  ndt 
become  effective  and  will  be  null  and 
void. 

Comment  Date:  December  8,  2003. 

11.  American  Electric  Power  Service  ' 
Corporation 

[Docket  No.  ER04-200-000] 

Take  notice  that  on  November  18, 
2003,  the  American  Electric  Power 
Service  Corporation  (AEPSC)  tendered 
for  filing  pursuant  to  §  35.15  of  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR 
Section  35.15,  a  Notice  of  Termination 
of  an  executed  Interconnection  and 
Operation  Agreement  between  Kentucky 
Power  Company  and  Kentucky 
Mountain  Power,  LLC.  designated  as 
Service  Agreement  No.  312  under 
American  Electric  Power  Operating 
Companies'  Open  Access  Transmission 
Tariff.  AEP  requests  an  effective  date  of 
January  16,  2004. 
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AEPSC  states  that  a  copy  of  the  Hling 
was  served  upon  Kentucky  Mountain 
Power,  L.L.C.  and  the  Kentucky  Public 
Service  Conunission. 

Comment  Date:  December  9.  2003. 

12.  Southwest  Power  Pool,  Inc. 

(Docket  Nos.  EK04-202-000) 

Take  notice  that  on  November  18, 
2003,  Southwest  PowerTool.  hic.  (SPP) 
tendered  for  fliing  a  Notice  of 
Cancellation  of  Service  Agreement  No. 
890  between  SPP  and  Kansas  Municipal 
Energy  Agency. 

SPP  states  that  it  has  served  a  copy  of 
this  filing  to  Kansas  Municipal  Energy 
Agency. 

Comment  Date:  December  9,  2003. 

13.  Kentucky  Utilities  Company 

(Docket  No.  ER04-203-O00] 

Take  notice  that  on  November  18, 
2003,  Kentucky  Utilities  Company  (KU) 
pursuant  to  section  205  of  the  Federal 
Power  Act,  16  U.S.C.  24  (2000)  and 
§  35.11  of  the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  35.11 
(20O3),  filed  an  Amendment  to  the 
Contract  for  Electric  Service  by  and 
between  Kentucky  Utilities  Company 
and  the  City  of  Providence;  KU 
requested  waiver  of  the  Commission's 
regulations  to  permit  it  to  establish  an 
effective  date  of  November  18,  2003  for 
the  Amendment. 

Comment  Date:  December  9.  2003. 

14.  Xcel  Energy  Inc.  and  NRG  Energy, 
Inc.  and  Its  Public  Utility  Subsidiaries 

(Docket  No.  ES03-59-002] 

Take  notice  that  on  November  18, 
2003,  NRG  Energy.  Inc.  (NRG)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  the  Section  204  authority 
granted  to  NRG  in  this  proceeding.  The 
filing  requests  that  the  Commission 
authorize  NRG  to  issue  up  to  $2,715 
billion  in  debt  as  part  of  its  proposed 
refinancing  package,  which  would 
represent  an  increase  of  $500  million 
over  the  $2,215  billion  the  Commission 
approved  in  its  October  22,  2003  Letter 
Order.  See  NRG  Energy,  Inc.,  105  FERC 
1162,037(2003). 

Comment  Date:  December  9,  2003. 

15.  Inland  Power  &  Light  Company 

(Docket  No.  ES04-5-0001 

Take  notice  that  on  November  14, 
2003,  the  Inland  Power  &  Light 
Company  (Inland)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to:  (1)  Issue  loi^-term 
debt  in  an  amount  not  to  exceed  $20 
million;  and  (2)  enter  into  a  $10  million 
unsecured  line-of-credit.  Inland  states 


that  boi  rowings  would  be  pursuant  to 
agreem(  nts  with  the  National  Rural 
Coopers  tive  Financing  Corporation. 

also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotial  ed  placement  requirements  at  18 


34.2 
Conu  tent  Date:  December  11,  2003. 

16.  Kan  liyohi  Power  Cooperative 

(Docket  1  lo.  ES04-6-000] 

Take  lotice  that  on  November  14, 
2003,  ti  e  Kandiyohi  Power  Cooperative 
(Kandiy  ohi)  submitted  an  application 
pursuai  t  to  Section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
make  la  ag-term  borrowings  in  an 
amount  up  to  $2.5  million  with  the 
Nationa  Rural  Cooperative  Finance 
Corpora  lion. 

Kand  yohi  also  requests  a  waiver  firom 
the  Con  mission's  competitive  bidding 
and  ne^  otiated  placement  requirements 
at  18  CI  R  34.2. 

Comi  lentDate:  December  5,  2003. 

Standai  d  Paragraph 

Any  ]  arson  desiring  to  intervene  or  to 
protest 
Federal 


his  filing  should  file  with  the 
Energy  Regulatory  Commission, 


888  Fin  t  Street,  NE..  Washington,  DC 
20426,  i  n  accordance  with  Rules  211 
and  21^  of  the  Commission's  Rules  of 
Practic*  and  Procedure  (18  CFR  385.211 
and  38S.214).  Protests  will  be 
conside  red  by  the  Commission  in 
determi  ning  the  appropriate  action  to  be 
taken,  b  ut  will  not  serve  to  make 
protests  nts  parties  to  the  proceeding. 
Any  pel  son  wishing  to  become  a  party 
must  fii  B  a  motion  to  intervene.  All  such 
motioni  or  protests  should  be  filed  on 
or  befoiB  the  comment  date,  and,  to  the 
extent  a  pplicable.  must  be  served  on  the 
applicant  and  on  any  other  person 
design^ed  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wmv./eK:.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  thr(  e  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistar  ce,  call  (202)  502-8222  or  TTY, 
(202)  562-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  38|.2001(a)(l)(iii)  and  the 
instrucnons  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electroaic  filings. 

Linda  LJ  Mitiy, 

Acting  SJBcretary. 

(FR  DocJ  E3-00416  Filed  12-01-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Post-2005  Resource  Pool,  Piclt-Sloan 
Missouri  Basin  Program — Eastern 
Division 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  final  procedures. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  Upper  Great 
Plains  Customer  Service  Region,  a 
Federal  power  marketing  agency  of  the 
Department  of  Energy  (DOE),  hereby 
announces  its  Post-2005  Resoiu-ce  Pool 
Allocation  Procedures.  The  Energy 
Planning  and  Management  Program 
(Program)  provides  for  project-specific 
resource  pools  and  power  allocations 
from  these  pools  to  new  preference 
customers  and/or  other  appropriate 
purposes  as  determined  by  Western. 
Western,  under  the  Program,  is 
finalizing  procedures  to  administer  a 
Federal  power  resource  pool  increment 
of  up  to  1  percent  (approximately  20 
megawatts)  of  the  long-term  marketable 
resource  of  the  Pick-Sloan  Missouri 
Basin  Program — Eastern  Division  (P- 
SMBP — ED)  that  will  become  available 
January  1 ,  2006.  Western  proposed 
procedures  in  the  Federal  Register  on 
March  4,  2003,  and  responses  to  public 
comments  received  pertaining  to  the 
proposed  procedures  are  included  in 
this  notice.  Western  will  publish  a 
notice  of  proposed  allocations  in  the 
Federal  Register  after  the  effective  date 
of  this  notice. 

DATES:  The  Post-2005  Resource  Pool 
Allocation  Procedures  will  become 
effective  January  2,  2004. 
ADDRESSES:  Information  regarding  the 
Post-2005  Resource  Pool  Allocation 
Procedures,  including  comments, 
letters,  and  other  supporting  documents 
made  or  kept  by  Western  for  the 
purpose  of  developing  the  final 
procedures,  are  available  for  public 
inspection  and  copying  at  the  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
located  at  2900  4th  Avenue  North,  P.O. 
Box  35800,  Billings,  MT  59107-5800. 
Public  conunents  are  available  for 
viewing  at  http://www.wapa.gov/ugp/ 
contracts/post2005/comments.htm. 
SUPPLEMENTARY  INFORMATION:  On 
October  20, 1995,  Western  published 
the  Final  Program  Rule  (Final  Rule)  that 
became  effective  on  November  20, 1995. 
As  described  in  10  CFR  905,  subpart  C 
of  the  Final  Rule  provides  for  project- 
specific  resource  pools  and  power 
allocations  firom  these  pools  to  eligible 
new  customers  and/or  for  other 
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appropriate  purposes  as  determined  by 
Western.  Under  the  Final  Rule,  resource 
pool  increments  shall  be  estabUshed  by 
pro  rata  withdrawals,  on  2  years'  notice, 
from  then-existing  customers. 
Specifically,  10  CFR  905.32  (b) 
provides: 

At  two  5-year  intervals  after  the  effective 
date  of  the  extension  to  existing  customers. 
Western  shall  create  a  project-specific 
resource  pool  increment  of  up  to  *   *   *  1 
percent  of  the  long-term  marketable  resource 
under  contract  at  the  time.  The  size  of  the 
additional  resource  pool  increment  shall  be 
determined  by  Western  based  on 
consideration  of  the  actual  fair-share  needs  of 
eligible  new  customers  and  other  appropriate 
purposes. 

Western  held  public  information  and 
comment  forums  on  April  8-10,  2003,  to 
accept  oral  and  written  comments  on 
the  proposed  procedures  and  call  for 
applications.  The  formal  comment 
period  ended  June  2,  2003.  The  Post- 
2005  Resource  Pool  Allocation 
Procedures  in  this  Federal  Register 
notice  explain  in  detail  how  Western 
intends  to  implement  Subpart  C-Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
Final  Rule  in  the  P-SMBP— ED. 

Response  to  Comments  Regarding  Post- 
2005  Resource  Pool  Allocation 
Procedures 

/.  Comments  and  Responses 

Comment:  Western  received  many 
comments  supporting  the  general 
eligibility  and  allocation  criteria,  -  - 
indicating  that  Western  properly  scoped 
the  best  use  of  the  resource  pool,  and 
that  allocations  should  be  made  to  new 
preference  entities  and  new  Native 
American  tribes. 

Response:  Western  appreciates  the 
response  with  respect  to  the  proposed 
general  eligibility  and  allocation 
criteria,  proposed  use  of  the  resource 
pool,  and  intent  to  make  allocations 
available  to  new  preference  entities  and 
new  Native  American  tribes. 

Comment:  Western  received  many 
comments  that  it  should  not  allocate 
power  for  other  appropriate  purposes. 
Western  also  received  a  comment  that 
any  renewable  resource  program  should 
be  supported  by  Western's  customers 
and  that  Western  should  not  mandate  a 
specific  program  for  other  appropriate 
purposes.  One  comment  was 
specifically  against  allocating  power  to 
support  renewable  energy  resources. 
Western  received  a  comment  that  the 
preference  entities  purchasing  Pick- 
Sloan  power  are  in  the  best  position  to 
determine  the  best  use  of  Pick-Sloan 
power  in  combination  with  their 
supplemental  power  supplier.  Western 
received  one  comment  that  the 


consumer-owned  electric  utilities  are 
best  able  to  determine  the  needs  and 
economics  of  developing  renewable 
energy  resources. 

Response:  Western  believes  renewable 
resources  can  best  be  supported  by 
allowing  existing  customers  to  retain  the 
power  that  may  be  available  after 
allocating  to  new  customers.  This  will 
allow  all  preference  entities  across  the 
marketing  area  to  leverage  this  power 
and  use  existing  allocations  to  support 
renewable  resources.  Several  customers 
are  already  demonstrating  support  of 
renewable  resources  through  their 
investments  in  various  wind  projects 
across  the  P-SMBP— ED. 

Comment:  Western  received  many 
comments  that  all  new  customers 
should  be  subject  to  the  same 
contractual  provisions  as  existing 
Western  customers.  Specifically,  all 
contracts  should  contain  the  provision 
which  prohibits  the  resale  of  Federal 
power.  Western  also  received  comments 
that  all  new  customers  should  be  subject 
to  future  withdrawal  provisions  in  the 
same  manner  as  existing  customers. 

Response:  Western  agrees  with  this 
comment.  All  contracts  with  new 
customers  will  contain  Western's 
existing  general  contract  principles  and 
will  be  subject  to  future  resource  pool 
withdrawals. 

Commenfr'Western  received  many 
comments  suggesting  that  power 
allocations  should  not  be  used  for 
developing  "cash  registers"  to  generate 
profits,  which  may  or  may  not  flow  back 
to  retail  customers  in  the  region. 

Response:  Western  agrees  with-this 
comment.  It  is  contrary  to  Western's 
policy  and  undermines  Reclamation 
Law  to  allow  a  customer  to  resell  power 
at  a  profit  to  third  parties. 

Comment:  Western  received  many 
conunents  that  the  same  procedures 
should  be  followed  that  were  used  in 
the  Post-2000  Resource  Pool  for  new 
Native  American  tribes. 

Response:  Western  agrees  with  this 
comment.  Western  intends  to  follow  the 
framework  of  Post-2000  Resource  Pool 
procedures  for  new  Native  American 
tribes  as  further  clarified  in  this  Federal 
Register  notice^ 

Comment:  Western  received  many 
comments  that  the  resource  pool  should 
not  be  used  for  existing  beneficiaries, 
directly  or  indirectly.  Western  also 
received  many  comments  that  all 
Federal  power  benefits  should  be 
considered  when  determining  new 
allocations. 

Response:  The  Proposed  Post-2005 
Allocation  Procedures  published  in  the 
Federal  Register  at  68  FR  10233 
provide,  in  part,  that  "Qualified 
applicants  must  not  be  currently 


receiving  benefits,  directly  or  indirectly, 
fit)m  a  current  P-SMBP— ED  firm  power 
allocation."  Western  agrees  with  this 
comment  that  all  Federal  benefits 
received  by  an  entity  in  the  Upper  Great 
Plains  Region  (UGPR)  should  be 
considered  when  making  new 
allocations.  The  intent  of  the  new 
resource  pool  was  to  allocate  to  new 
customers  who  are  not  currently 
receiving  the  benefit  of  Federal  power 
unless  otherwise  provided  for  in  the 
general  eligibility  criteria  listed  below. 
In  the  past,  other  regions  of  Western 
have  allowed  preference  entities  to 
receive  power  from  more  than  one 
project  when  marketing  areas  overlap. 
Given  the  new  customer  load  that  exists 
in  portions  of  the  UGPR  service 
territory,  and  consistent  with  the  intent 
of  the  Program,  the  UGPR  is  not  willing 
to  establish  this  practice.  An  existing 
customer  will  not  be  eligible  to  receive 
power  from  a  resource  pool  unless 
Western  provides  otherwise  on  a 
project-specific  basis.  In  these  final    ■ 
procedures.  Western  will  change  the 
general  eligibility-  criteria  to  stater 
"Qualified  applicants  must  not  be 
currently  receiving  benefits,  directly  or 
indirectly,  irom  a  current  P-SMBP — ED 
allocation  or  other  firm  Federal  power 
commitment.  Qualified  Native 
American  applicants,  who  did  not 
receive  an  allocation  from  the  Post-2000 
Resource  Pool,  are  not  subject  to  this 
requirement." 

Comment:  Western  received  comment 
that  allocations  should  be  used  for  end 
users.  Western  also  received  one 
comment  suggesting  that  full 
requirements  should  be  offered  te  new- 
preference  entities,  if  available. 

Response:  Western  plans  to  make 
allocations  from  the  up  to  1  percent 
resource  pool  to  qualified  applicants 
based  upon  the  Post-1985  Marketing 
Plan  Criteria  and  the  Program  Criteria, 
which  do  not  allow  for  Western  to 
allocate  to  customers  for  full 
requirements. 

Comment:  Western  received 
comments  that  anything  unallocated 
should  go  back  to  the  existing  customers 
following  the  contract  provisions  on  a 
pro  rata  share. 

Response:  Western  agrees  with  this 
comment.  If  power  is  reserved  fornew 
customers  but  not  allocated,  or 
resources  are  offered  but  not  placed 
under  contract,  this  power  will  be 
offered  on  a  pro  rata  basis  to  customers 
that  contributed  to  the  resource  pool  by 
applying  the  extension  formula  in  the 
contract.  In  these  final  procedures. 
Western  will  clarify  the  general 
allocation  criteria  to  state:  "The 
resource  pool  will  be  dissolved 
subsequent  to  the  closing  date  of  the  last 
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qualified  applicant  to  execute  their 
respective  firm  power  contract.  Firm 
power  not  under  contract  will  be  used 
in  accordance  with  the  Program." 

Comment:  Western  received  a 
comment  that  did  not  support  the  up  to 
1  percent  withdrawal. 

Response:  Western  will  withdraw  up 
to  1  percent  as  determined  in  Subpart  C, 
Power  Marketing  Initiative,  10  CFR 

905.32{eMl). 

Comment:  Western  received  a 
comment  supporting  increasing 
allocations  awarded  to  the  Lower  Brule 
Sioux  and  Flandreau  Santee  Sioux 
tribes  in  the  Post-2000  Resource  Pool 
Allocation  Process  due  to  omissions  in 
applications  for  power. 

Response:  U  Western  were  to  entertain 
requests  for  increases  or  adjustments  to 
allocations,  all  customers  would  need  to 
be  afforded  the  opportunity  to  submit 
°  new  applications.  It  is  likely  Western 
would  receive  significant  modification 
requests.  These  would  be  extremely 
difficult  to  substantiate  and  likely  not  be 
supportable  with  the  limited  amoimt  of 
power  available  from  this  resource  pool. 
Therefore,  Western  will  not  support 
additional  allocations  for  the  Lower 
Brule  Sioux  and  Flandreau  Santee  Sioux 
tribes. 

Comment:  Western  received  one 
comment  that  existing  statutory 
obligations  were  not  followed  and  that 
Western  violated  its  trust 
responsibilities  and  refused  to  consider 
securing  additional  power  for  the  Lower 
Brule  Sioux  and  Flandreau  Santee  Sioux 
tribes. 

Response:  Under  its  statutory 
obligations.  Western  will  allocate  power 
to  new  customers  that  meet  preference 
status.  Western  has  discretion  as 
defined  by  Reclamation  Law  to 
determine  the  eligibility  of  Indian  tribes 
and  other  entities  entitled  to  preference 
in  allocating  Federal  power. 

Comment:  Western  received  one 
comment  that  suggests  Western  has  no  . 
'intention  to  follow  criteria  established 
in  the  sale  of  Federal  hydropower. 

Response:  Within  its  statutory 
guidelines.  Western  has  wide  discretion 
as  to  whom  and  on  what  terms  it  will 
contract  for  the  sale  of  Federal  power. 
Power  must  be  sold  to  preference 
entities  in^such  a  manner  as  to 
encourage  the  most  widespread  use 
thereof  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  Western  will  market  this 
resource  pool  consistent  with 
Reclamation  Law  and  the  procedures 
outlined  in  this  Federal  Register  notice. 

Comment:  Western  received  one 
comment  that  suggested  it  is  unlawful  to 
adjust  allocation  guidelines  for 
discrimination  purposes.  The  statement 


"Native  American  tribes  are  not  subject 
to  this  I  equirement"  is  discriminatory. 

Respt  >nse:  Western  will  make  Federal 
power  i  vailable  to  preference  entities 
that  are  public  bodies  and  nonprofit 
entities  entitled  to  priority  in  the 
purchaj  e  of  Federal  power  imder 

Law.  The  Program  changed 
s  policy  such  that  the  Program 
Western  to  allocate  to  Native 
tribes.  Western's  change  in 
in  keeping  with  the  spirit  of 
ian  policy  and  recognizes  the 
ind  unique  relationship  between 
States  and  the  tribal 
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Comi  lent:  Western  received  a 
commett  that  to  maximize  the  political 
they  would  like  to  see  as  many 
customers  as  possible. 
Response:  It  is  not  Western's  intent  to 
political  benefits  with  this 
pool.  It  is  Western's  policy  to 
widespread  use  of  its 
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Final  F  ist-2005  Resource  Pool 
Aliocat  on  Procedures 

/.  Amot  nt  of  Pool  Resources 

West(  irn  will  allocate  up  to  1  percent 
(approx  imately  20  megawatts)  of  the  P- 
SMBP-  -ED  long-term  firm  hydroelectric 
resouro  j  available  as  of  January  1.  2006, 
as  firm  jower  to  eligible  new  preference 
customers.  Firm  power  means  capacity 
iated  energj'  allocated  by 
and  subject  to  the  terms  and 

specified  in  the  Western 
service  contract. 
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Eligibility  Criteria 

will  apply  the  following 
eligibility  criteria  to  applicants 
an  allocation  of  firm  power 
Post-2005  Resource  Pool 
Procedures, 
qualified  applicants  must  be 
ce  entities  as  defined  by  section 

Reclamation  Project  Act  of 
U.S.C.  485h(c),  as  amended 
emented. 
qualified  applicants  must  be 
within  the  currently  established 
' — ED  marketing  area, 
qualified  applicants  must  not 
receiving  benefits,  directly 
lectly,  from  a  current  P-SMBP — 

or  other  firm  Federal 
( ommitment.  Qualified  Native 

applicants,  who  did  not 
an  allocation  from  the  Post-2000 
Pool,  are  not  subject  to  this 


I  pi 
1  qi 


D.  Qualified  utility  and  non-utility 
applica  its  must  be  able  to  use  the  firm 


power  directly  or  be  able  to  sell  it 
directly  to  retail  customers. 

E.  Qualified  utility  applicants  that 
desire  to  purchase  power  from  Western 
for  resale  to  consiuners,  including 
cooperatives,  municipalities,  public 
utility  districts,  and  public  power 
districts  must  have  met  utility  status  by 
January  1,  2003.  Utility  status  means  the 
entity  has  responsibility  to  meet  load 
growth,  has  a  distribution  system,  and  is 
ready,  willing,  and  able  to  purchase 
Federal  power  from  Western  on  a 
wholesale  basis. 

F.  Qualified  Native  American 
applicants  must  be  a  Native  American 
tribe  as  defined  in  the  Indian  Self 
Determination  Act  of  1975,  25  U.S.C. 
450b,  as  amended. 

///.  General  Allocation  Criteria 

Western  will  apply  the  following 
general  allocation  criteria  to  applicants 
seeking  an  allocation  of  firm  power 
under  the  Post-2005  Resource  Pool 
Allocation  Procedures. 

A.  Allocations  of  firm  power  will  be 
made  in  amounts  as  determined  solely 
by  Western  in  exercising  its  discretion 
under  Reclamation  Law. 

B.  An  allottee  will  have  the  right  to 
purchase  such  firm  power  only  upon 
executing  an  electric  service  contract 
between  Western  and  the  allottee,  and 
satisfying  all  conditions  in  that  contract. 

C.  Firm  power  allocated  under  these 
4)rocedures  will  be  available  only  to  new 

preference  customers  in  the  existing  P- 
SMBP — ED  marketing  area.  The 
marketing  area  of  the  P-SMBP — ED  is 
Montana  east  of  the  Continental  Divide, 
all  of  North  Dakota  and  South  Dakota, 
Nebra:ska  east  of  the  101  °  meridian, 
Iowa  west  of  the  94  Vz  °  meridian,  and 
Minnesota  west  of  a  line  on  the  94  Va  ° 
meridian  irom  the  southern  boundary  of 
the  state  to  the  46°  parallel  and  then 
northwesterly  to  the  northern  boundary 
of  the  state  at  the  96  V2  °  meridian. 

D.  Allocations  made  to  Native 
American  tribes  will  be  based  on  the 
actual  load  experienced  in  calendar  year 
2002.  Western  has  the  right  to  use 
estimated  load  values  for  calendar  year 
2002  should  actual  load  data  not  be    ' 
available.  Western  will  adjust 
inconsistent  estimates  during  the 
allocation  process. 

E.  Allocations  made  to  qualified 
utility  and  non-utility  applicants  will  be 
based  on  actual  loads  in  calendar  year 
2002.  Western  will  apply  the  Post-1985 
Marketing  Plan  and  the  Program  criteria 
to  these  loads.  Western  will  carry 
forward  key  principles  and  criteria 
established  in  the  Post-2000  Resource 
Pool,  except  as  modified  here. 
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F.  Energy  provided  with  finn  power 
will  be  based  upon  the  customer's 
monthly  system  load  pattern. 

G.  Any  electric  service  contract 
offered  to  a  new  customer  will  be 
executed  by  the  customer  within  6 
months  of  a  contract  offer  by  Western, 
imless  otherwise  agreed  to  in  writing  by 
Western. 

H.  The  resource  pool  will  be 
dissolved  subsequent  to  the  closing  date 
of  the  last  qualified  applicant  to  execute 
their  respective  firm  power  contract. 
Firm  power  not  under  contract  will  be 
used  in  accordance  with  the  Program. 

I.  The  minimum  allocation  will  be 
100  kilowatts  (kW). 

J.  The  maximum  allocation  for 
qualified  utility  and  non-utility 
applicants  will  be  5,000  kW. 

K.  Contract  rates  of  delivery  will  be 
subject  to  adjustment  in  the  futiu^  as 
provided  for  in  the  Program. 

L.  If  imanticipated  obstacles  arise  to 
delivering  hydropower  benefits  to 
Native  American  tribes.  Western  retains 
the  right  to  provide  the  economic 
benefits  of  its  resources  directly  to  these 
tribes. 

^  IV.  General  Contract  Principles 

Western  will  apply  the  following 
general  contract  principles  to  all 
applicants  receiving  an  allocation  of 
firm  power  under  the  Post-2005 
Resource  Pool  Allocation  Procedures. 

A.  Western  will  reserve  the  right  to 
reduce  a  customer's  sununer  season 
contract  rate  of  delivery  by  up  to  5 
percent  for  new  project  pumping 
requirements,  by  giving  a  minimum  of 
5  years'  written  notice  in  advance  of 
such  action. 

B.  Western,  at  its  discretion  and  sole 
determination,  reserves  the  right  to 
adjust  the  contract  rate  of  delivery  on  5 
years'  written  notice  in  response  to 
changes  in  hydrology  and  river 
operations.  Any  such  adjustments  will 
only  take  place  after  a  public  process  by 
Western. 

C.  Each  allottee  is  ultimately 
responsible  for  obtaining  its  own  third- 
party  delivery  arrangements,  if 
necessary.  Western  may  assist  allottees 
in  obtaining  third-party  transmission 
arrangements  for  delivering  firm  power 
allocated  under  these  procedures  to  new 
customers. 

D.  Contracts  entered  into  imder  the 
Post-2005  Resource  Pool  Allocation 
Procedures  provide  for  Western  to 
furnish  firm  electric  service  effective 
fi-om  January  1,  2006,  through  December 
31,  2020. 

E.  Contracts  entered  into  as  a  result  of 
these  procedures  will  incorporate 
Western's  standard  provisions  for  power 
sales  contracts,  integrated  resource 


planning  and  the  general  power  contract 
provisions. 

F.  Contracts  entered  into  will  include 
provisions  for  a  reduction  of  up  to  1 
percent  of  the  cmrent  contracted  rate  of 
delivery  effective  January  1,  2011,  in 
accordance  with  the  Program. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
this  action  does  not  require  a  regulatory 
flexibility  analysis  since  it  is  a 
rulemaking  about  rates  or  services  for 
public  property. 

VI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Western  determined  this  rule  is 
exempt  from  congressional  notification 
requirements  imder  5  U.S.C.  801 
because  the  action  is  a  rulemaking  of 
particular  applicability  relating  to  rates 
or  services  and  involves  matters  of 
procediu^. 

VII.  Determination  Under  Executive 
Order  12866 

DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  so,  this  notice  requires  no 
clearance  by  the  Office  of  Management 
and  Budget. 

Dated:  November  17,  2003. 
Michael  S.  Hacskaylo, 
Administrator. 
(FR  Doc.  03-29986  Filed  12-1-03;  8:45  am] 
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Sierra  Nevada  Region  (SNR).  Western 
published  its  Notice  of  Intent 
announcing  the  operational  alternatives 
it  was  considering  for  post-2004 
operations  in  the  Federal  Register  on 
June  24.  2003.  Western  held  public 
meetings  in  July  2003  and  accepted 
comments  through  August  8,  2003. 
Western  reviewed  the  comments  and 
assessed  the  feasibility  of  implementing 
each  alternative  to  reach  its  proposed 
decision.  Western's  proposed  decision 
is  to  implement  a  contract-based  sub- 
control  area.  Western  will  approach  the 
California  Independent  System  Operator 
(ISO)  and  the  Sacramento  Municipal 
Utility  District  (SMUD)  to  collect  data 
and  initiate  discussions  to  develop  a 
contract. 

DATES:  To  ensure  they  are  considered, 
written  comments  from  entities 
interested  in  commenting  on  this  Notice 
of  Proposed  Decision  must  be  received 
no  later  than  4  p.m.,  January  2,  2004. 
Western  will  accept  written  comments 
received  via  regular  mail  through  the 
U.S.  Postal  Service  if  they  are 
postmarked  at  least  3  days  before  such 
date.  Entities  are  encouraged  to  hand 
deliver,  use  certified  mail,  or  e-mail  to 
deliver  comments. 

ADDRESSES:  Written  comments  should 
be  sent  to  Tom  Carter,  Power  Operations 
Manager,  Sierra  Nevada  Region, 
Western  Area  Power  Administration, 
114  Parkshore  Drive,  Folsom,  CA 
95630-4710,  or  by  e-mail  to 
tcarter@wapa.gov. 

SUPPLEMENTARY  INFORMATION: 

Authorities 

The  selection  of  an  alternative  for 
post-2004  operations  is  made  imder  the 
authorities  contained  in  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101-7352);  the  Reclamation  Act  of 
June  17, 1902  (ch.  1093,  32  Stat.  388)  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Act  of 
1939  (43  U.S.C.  485h(c));  and  other  acts 
specifically  applicable  to  the  projects 
involved. 


Western  Area  Power  Administration         Public  Process 


Operational  Altemath^e  for  Post-2004 
Operations 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  decision. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  administration  within 
the  Department  of  Energy  (DOE), 
markets  Federal  power  from  the  Central 
Valley  and  Washoe  projects  through  the 


Western  published  its  Notice  of  Intent 
to  consider  certain  post-2004 
operational  alternatives  in  the  Federal 
Register  (68  FR  37484)  on  June  24,  2003. 
The  notice  described  each  alternative 
and  the  factors  Western  would  use  in 
making  a  decision  on  which  alternative 
to  select.  On  July  9,  2003,  Western  held 
a  Public  Information  Forum  where  each 
alternative  was  described,  and  the 
evaluation  factors  that  would  be  used  by 
Western  when  making  its  proposed 
decision  were  presented.  Navigant 
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Consulting,  Inc.,  (Navigantj  presented 
results  from  its  comparative  economic 
benefits  study  performed  on  behalf  of 
the  Bureau  of  Reclamation 
(Reclamation)  and  Western.  Following 
the  presentations.  Western  and  Navigant 
staff  answered  questions  from  the 
attendees.  A  sununary  of  the  questions 
and  answers  at  the  July  9.  2003,  Public 
Information  Forum  are  at  http:// 
www.wapa.gov/sn/initiatives/post2004/ 
opScenarios/fuly9Pl  responses.pdf. 
Western  received  additional  questions 
after  July  9,  2003,  and  posted  responses 
at  http:/ /www.  wapa.gov/sn/initiatives/ 
post2004/opScenarios/pifq-asl  .pdf. 

Western  neld  a  Public  Comment 
Forum  in  Folsom,  California,  on  July  30, 
2003,  during  which  representatives  from 
12  entities  commented  on  the  proposed 
alternatives  and  decision-making 
factors.  As  individucd  stakeholders 
asked  more  detailed  questions  about 
Navigant's  comparative  economic 
benefit  analysis,  responses  were 
prepared  and  posted  to  Western's 
external  Web  site  throughout  the 
comment  period,  which  closed  on 
August  8,  2003.  Western  received 
written  comments  from  twenty-six  (26) 
different  entities.  Western  posted  the 
-conunent  letters  at  http:// 
www.  wapa  .gov/ sn/ initiatives/ post2004/ 
opScenarios/Comments08-0B-03/  on 
August  13,  2003. 

Throughout  the  public  comment 
period.  Western  received  and 
considered  comments  from  existing 
power  and  fransmission  customers,  joint 
powers  agencies,  water  districts, 
irrigation  districts,  the  ISO.  the   - 
California  Electricity  Oversight  Board, 
the  ISd's  Market  Surveillance 
Committee,  an  investor-owned  utility. 
and  an  independent  consumer  group. 
The  conunents  provided  the  unique 
perspective  of  each  entity  on  the  various 
alternatives,  provided  suggestions 
concerning  the  selection  of  an 
alternative,  commented  on  the  decision- 
making factors  proposed  by  Western, 
and  raised  issues  and  concerns  about 
implementing  an  operational 
alternative. 

Decision-Making  Criteria 

The  criteria  used  by  Western  to  reach 
its  proposed  decision  are  described  in 
the  June  24,  2003,  Federal  Register 
notice  and  were  described  in  further 
detail  at  the  July  9,  2003,  Public 
Information  Forum.  The  five  criteria  are 
flexibility,  certainty,  durability, 
operating  transparency,  and  cost- 
effectiveness. 

Flexibility  preserves  the  ability  of 
SNR  to  join  a  Federal  Energy  Regulatory 
Commission  (Commission)  approved 
and  certified  Regional  Transmission 


Organisation  (RTO)  in  the  future  and  to 
adapt  to  ongoing  changes  in  the  electric 
utility  iidustry.  At  the  July  9,  2003, 
Public  information  Forum,  Western 
stated  t|iat  whatever  alternative  was 
chosenj  Western  must  retain  its  ability 
to  be  alfle  to  adapt  its  operations  to 
future  (Xianges  in  the  electric  utility 
industry  to  minimize  business 
uncertainty  and  impacts  to  Western's 
customers. 

Certainty  assures  cost-of-service  rates 
remain  ptable  and  predictable.  Western 
further  pefined  certainty  at  the  July  9, 
2003,  Public  Information  Forum  as 
having  stable  rates  and  charges  so 
Westen  i  and  its  customers  will  be  able 
to  conti  nue  engaging  in  long-term 
busines  s  planning  and  to  undertake 
pruden  long-term  commitments  under 
a  reasoi  lable  risk  management  planning 
horizoi , 

Dural  lility  assiu'es  operating  protocols 
are  wel  established  and  subject  to 
minima  1  changes  over  time.  Western 
stated  at  the  July  9,  2003,  Public 
Informs  tion  Forum  that  this  definition 
also  inc  luded  business  processes  and 
observe  d  that  major  changes  in  business 
process  js  can  significantly  impair  the 
efficien  :y  and  the  ability  of  individual 
organiz  itions  to  respond  effectively 
because  of  the  need  for  increased 
staffing  and  resources. 

Open  iting  transparency  minimizes 
operatii  ig  impacts  to  third  parties. 
Westen  i  defined  this  factor  as  the  ability 
for  Wes  tern  to  change  the  operation  of 
the  Fed  jral  system  with  minimal 
impact!  to  third  parties. 

Cost-  jffectiveness  minimizes  cost 
shifts  a  id  considers  the  relative  cost 
and  bei  efits  to  SNR's  customers. 
Westen  i  stated  at  the  July  9,  2003, 
Public  nformation  Forum  that  cost 
effectiv  jness  included  the  concept  of 
ensurin  i  that  the  overall  cost  of 
operatii  in  of  the  system  and  that  the 
deliver '  of  Federal  power  is  kept  as  low 
as  poss  ble  consistent  with  sound 
busines  s  principles. 

Public  I  Comments 

Sevei  al  comments  indicateJsupport 
for  Wes  tern  using  the  above  criteria. 
Some  c  jmments  also  provided 
informs  tion  concerning  the  relative 
weight!  rig  of  the  criteria  that  Western 
should  use.  The  Transmission  Agency 
of  Nortliern  California  (TANC) 
committed  that,  given  the  relative 
instabiity  of  the  electric  utility 
industry,  it  is  important  for  Western  not 
to  use  oosts  as  the  only  criteria  for 
evaluattng  each  post-2004  operational 
alternative.  Comments  from  other  public 
agencies  such  as  the  Calaveras  Public 
Power  ^gency,  the  Modesto  Irrigation 
Districll(MID),  the  SMUD,  the  Sihcon 


Valley  Power  (SVP),  the  Trinity  Public 
Utilities  District  (TPUD),  and  the  City  of 
Redding,  indicate  a  preference  for 
selecting  an  alternative  that  is  the  most 
flexible,  durable,  and  cost-effective.  The 
LawTence  Livermore  National 
Laboratory  (LLNL)  commented  that 
Western  should  further  define  the  above 
criteria  and  provide  interested  parties 
with  the  relative  weighting  Western 
would  use  in  selecting  the  operational 
alternative. 
The  ISO  commented: 

Western  initially  stated  that  the  decision  to 
form  its  own  control  area  would  be  cost 
based.  Now  that  the  real  impact  of  the  costs 
of  the  various  Market  Plan  options  is  being  . 
understood  more  clearly,  the  criteria  for  tffis 
decision  seems  to  have  changed.  It  wasn't 
until  the  June  24,  2003,  Federal  Register 
notice  that  the  public  learned  for  the  first 
time  that  the  factors  that  it  ISNR]  will  use  in 
its  decision-making  process  are  now 
flexibility,  certainty,  durability,  operating 
transparency  and  cost-effectiveness. 

The  ISO  and  several  other 
commentors  also  indicated  concerns 
with  grid  reliability  and  complexity  of 
operations  and  expressed  a  desire  to 
include  reliability  as  an  additional 
evaluation  category.  Western  did  not 
receive  any  other  suggested  additions  or 
changes  to  its  proposed  evaluation 
criteria.  - 

Western's  Response 

The  decision-making  factors  outline 
the  business  reasons  Western  must 
consider  as  it  analyzes  impacts 
associated  with  implementing  each 
specific  alternative.  These  business 
reasons  include  the  ability  to  respond  to 
industry  changes,  having  a  voice  in  its  . 
own  future,  providing  customers  with  as 
stable  an  environment  as  possible  as 
industry  wide  changes  occur,  and 
providing  customers  with  products  and 
services  at  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  Consequently,  when  making 
a  decision  on  its  future  operations,  it  is 
not  wise  for  Western  to  rely  on  a  single 
factor.  Thus,  Western  developed 
additional  factors  to  allow  it  to  continue 
meeting  its  statutory  requirements  and 
address  its  long-term  strategic  goals  and 
objectives. 

Western  considered  the  request  to 
include  reliability  as  an  additional 
evaluation  category.  Western  decided 
not  to  include  reliability  as  a  separate 
evaluation  category  because,  under 
existing  Western  Electricity 
Coordinating  Coimcil  (WECC)  and 
North  American  Electric  Reliability  ^ 
Council  (NERC)  operating  guidelines. 
Western  must  demonstrate  negative 
impacts  will  either  not  occiur  or  will  be 
mitigated  before  a  selected  alternative  is 
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implemented.  Because  implementing  an 
alternative  must  not  decrease  reliabilitj' 
under  VVECC/NERC  operating 
guidelines,  adopting  this  evaluation 
factor  as  an  additional  factor  in  this 
process  is  redundant. 

Western  assumes  the  ISO  reference  to 
Western's  initial  position  thai  the 
decision  on  a  post-2004  operational 
alternative  would  be  based  only  on  cost 
was  the  resiUt  of  a  meeting  between 
Western  and  the  ISO  in  December  2002. 
At  tbe  meeting,  Western  indicated  that 
any  decision  related  to  its  future 
operational  configuration  would  have  to 
be  supported  by  a  business  case. 
Western  did  not  intend  by  its  comments 
that  its  decision  on  a  posl-2004 
operational  configuration  would  be 
based  solely  on  cost. 

In  addition  to  the  December  2002 
meeting.  Western  participated  with  the 
ISO  in  a  joint  meeting  with  the  Pacific 
Gas  and  Electric  Company  (PG&E),  the 
Southern  California  Edison  Companv, 
and  the  San  Diego  Gas  and  Electric 
Companv  in  Februarx  2003.  On  April  8, 
2003,  Western  met  with  the  ISO  to 
discuss  the  ISOs  Metered  Subsystem 
(MSS)  proposal.  At  the  time  of  these 
meetings.  Western  had  not  yet  fully 
developed  all  of  the  evaluation  factors  it 
intended  to  use  in  its  decision-making 
process. 

An  oral  request  by  a  representative 
from  the  LLNL  to  further  define  the 
criteria  and  to  identify-  the  weighting 
Western  would  use  in  making  a  decision 
was  received  at  the  July  9.  2003.  Public 
Infonnation  Fonmi  and  considered. 
Western  provided  its  definition  of  each 
criterion  at  the  Public  Information 
Forum  and  requested  written  comments 
on  the  definitions  and  the  relative 
importance  of  each  factor.  Western  did 
not  receive  any  Vvritten  comments  on 
any  specific  modifications  to  the 
definitions  and  their  relative 
importance. 

Throughout  the  comment  period, 
Western  did  not  receive  any  adverse 
comments  to  its  proposed  evaluation 
criteria,  although  it  received  several 
requests  to  consider  reliability  as  a 
separate  factor.  Western  received  many 
wTitten  romraenfs  supporting  the 
criteria.  Western  concludes  that  the 
evaluation  criteria  and  their  respective 
definitions  are  appropriate.  Therefore, 
the  evaluation  criteria  are  now  final. 
This  decision  is  based  on  Western's 
evaluation  of  the  comments  and  the  fact 
that  Western  did  not  receive  a  single 
written  comment  recommending  any 
changes  to  the  definitions  of  the  e.xisting 
factors. 

The  ISO  and  a  number  of  other 
commentors  expressed  concerns  that 
forming  a  new  control  area  in  northern 


California  could  compromise  the 
reliable  operation  of  the  electric  power 
grid.  Specifically,  these  commentors 
expressed  reser\'ations  that  under  a 
control  area  option,  this  option  could 
increase  the  complexity  of  operations 
and  potentially  affect  reliability. 
Western  views  these  tivo  concerns  as 
implementation  issues,  rather  than 
evaluation  issues  associated  with 
forming  a  control  area,  and  would  be 
ordinarily  resolved  as  part  of  the  WECC 
and  NF;RC  certification  process  for 
formation  of  a  new  control  area. 

Implementing  the  Post-2004  Power 
Marketing  Plan 

For  Western  to  implement  its  post- 
2004  Power  Marketing  Plan,  significant 
investment  in  new  business 
infrastructure  and  systems  is  necessarv. 
This  new  investment  in  business 
infrastructure  and  systems  is 
independent  of  Western's  selection  of  a 
post-2004  operational  alternative.  Since 
1967,  Western  has  operated  as  a 
separate,  but  integrated,  subs}  stem  of 
the  PG&E  system  under  the  terms  and 
conditions  of  Contract  14-06-200- 
2948A  (Contract  2948A).  PG&E  has 
indicated  it  is  unwilling  to  continue  the 
terms  of  that  contract.  Western,  in 
formulating  the  new  marketing  plan  for 
the  post-2004  period,  based  on  PG&E's 
positions,  assumed  that  Contract  2948A 
would  expire  and  services  such  as 
firming  energ}  and  ancillary-  ser\'ices 
previously  provided  by  PG&E  would 
have  to  be  either  self-provided  or 
purchased  in  the  market.  Under 
Contract  2948A.  PG&E  provides  these 
services  and  bills  Western  monthly. 
With  the  increased  complexity  of  the 
markets  and  the  need  to  schedule, 
account  for,  and  settle  transactions  with 
the  ISO  on  a  lO-minute  to  hourlv  basis. 
Western  needs  to  acquire  replacement 
business  <:ystems  to  provide  the  saine 
level  of  technical  support  for  the  post- 
2004  period  now  provided  by  PG&E. 

One  of  the  biggest  changes  that 
Western  will  face  in  implementing  its 
post-2004  Marketing  Plan  is  that 
Western  and  its  customers  will  be 
exposed  directlv  to  real-time  changes  in 
the  market.  Previously,  under  Contract 
2948A.  Western  and  its  customers 
settled  with  PG&E  on  a  monthly  after- 
the-fact  basis.  This  change  represents  a 
significant  departure  from  Western's 
current  business  practices  and  will 
require  a  substantial  increase  in  work 
effort  to  implement  Western's  post-2004 
marketing  program. 

Western  recognized  its  need  for  new 
business  systems  and  infrastructure 
during  the  development  of  its  new 
marketing  plan.  Western  embarked 
upon  an  effort  to  identify  the 


requirements  to  procure  and  install  new 
business  systems  that  would  provide  the 
needed  tools  for  doing  business  in  the 
business  environment  under  the  new 
marketing  plan.  The  new  systems 
needed  to  support  the  new  marketing 
plan,  regardless  of  which  operational 
configuration  is  selected,  include  the 
Scheduling  system,  the  Power  Billing 
system,  the  Load  Forecasting  system, 
the  Generation  Optimization  system,  the 
Enterprise  Architecture  Integration 
system,  the  Meter  Data  Repository 
system,  and  the  Settlements  system. 

The  Scheduling  system  software 
supports  two  functional  areas,  the 
merchant  function  and  the  reliability 
function,  because  Western  has  chosen  to 
follow  the  spirit  and  intent  of  the  FERC 
Order  Nos.  888  and  889.  which  require 
separation  of  the  merchant  ftmction 
from  the  reliability  function.  The 
merchant  function  portion  of  the 
scheduling  system  enables  the  merchant 
to  schedule  transactions  in  the  dav- 
ahead  markets  to  deliver  Federal  power 
to  Project  Use  loads  and  Preference 
Power  customers,  including  the 
necessar}'  transmission  reserx'atiohs 
required  by  Western's  energy  deliveries 
and  Westerns  transmission  customers. 
The  reliability  function  portion  of  the 
system  provides  for  real-time 
implementation  of  the  dav-ahoad 
schedules  and  any  real-time 
modifications  to  schedules  required  to 
balance  the  control  area,  sub-control 
area,  MSS  or  to  accommodate  schedule 
changes  by  Western  s  customers, 
including  changes  to  transmission 
schedules.  This  new  system  is  needed  to 
accommodate  hourly  scheduling  and 
accounting  required  under  the  new- 
restructured  energy  markets,  rather  than 
the  monthly  scheduling  and  accounting 
previously  required  under  the  terms  of 
Contract  2948A. 

The  Power  Billing  system  allows 
Western  to  gather  and  process  meter 
data  and  information  from  the 
Scheduling  system,  bill  customers,  and 
generate  reports  within  administratively 
and  contractually  required  time  frames. 
The  Power  Billing  system  used  by 
Western  under  Contract  2948A  requires 
extensive  modifications  to 
accommodate  hourly  market  settlements 
under  current  utility  setdement 
stemdards.  This  major  upgrade  will 
allow  Western  to  accurately  bill  and 
account  for  any  of  the  alternatives  under 
consideration. 

The  Load  Forecasting  system  will 
enable  Western's  merchant  function  to 
forecast  the  load  of  customers  who  have 
requested  portfolio  management 
services  under  the  Full  Load  Service 
option  in  the  new  marketing  plan.  As 
the  portfolio  manager  for  these 
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customers,  Western  will  need  the  ability 
to  acciirately  forecast  load  requirements 
to  optimize  power  purchases  and 
minimize  costs.  Under  Contract  2948A, 
since  Western  was  not  the  load  serving 
entity  for  these  customers,  it  had  no 
responsibility  to  meet  customer  loads 
other  than  to  reduce  load  whenever 
energy  deliveries  to  its  customers 
exceeded  Contract  2948A's  maximum 
simultaneous  demand  level. 

The  Generation  Optimization  system 
is  another  new  system  that  will  enable 
Western  smd  Reclamation  to  maximize 
the  value  of  the  hydropower  generation 
from  each  Central  Valley  Project  (CVP) 
power  plant.  Using  the  required  daily 
water  releases  and  hourly  energy  price 
forecasts,  the  Generation  Optimization 
system  will  develop  a  water  release 
schedule,  which  still  allows 
Reclamation  to  meet  its  daily  water 
delivery  obligations,  while 
simultaneously  maximizing  the  value  of 
the  hydropower  generation.  When 
Contract  2g48A  expires,  PG&E  will  no 
longer  integrate  CVP's  hydropower 
generation  with  its  own  resource 
portfolio.  Consequently.  Western  will 
need  to  have  the  optimization  capability 
to  maximize  the  value  of  the 
hydropower  generated  from  the  project's 
facilities. 

The  Enterprise  Architecture 
Integration  (EAI)  is  a  software 
integration  system  and  serves  as  the 
communications  backbone  for  the 
different  software  packages.  EAI  allows  - 
data  sharing  and  coordinates/integrates 
the  interaction  between  other  software 
programs  to  develop  reports  and 
analytical  studies"that  support  day-to- 
day business  operations. 

The  Meter  Data  Repository  system 
will  allow  Western  to  collect  metered 
quantities  from  its  delivery  and 
interconnection  points.  Collecting  this 
data  will  allow  Western  to  analyze 
system  performance  and  support  its 
day-to-day  operations.  The  information 
stored  in  the  data  repository  will  be 
used  by  the  maintenance,  operations, 
and  power  billing  functions  to  conduct 
day-to-day  operations  to  ensure  that 
Western's  transmission  facilities 


continu  b  to  operate  reliably  and  in 
confom  lance  with  all  applicable  NERC 
and  WI  CC  operating  criteria.  In 
additioi  i,  the  metered  data  quantities 
will  be  used  in  Western's  power  rates 
function  to  support  cost-of-service 
determnations. 

The  S  ettlements  system  will  allow 
Westen  i  to  keep  track  of  its  transactions 
with  thi  ( ISO  for  each  commodity 
purcha!  ed  or  sold  in  the  ISO  markets. 
Westen  's  existing  system  is  inadequate 
for  post  -2004  operations  since 
significiLnt  amounts  of  data  need  to  be 
enteredlmanually,  and  the  current 
application  is  not  easily  integrated  with 
other  bisiness  applications/systems.  A 
replacefnent  system  capable  of 
automajically  integrating  data  from 
other  bisiness  information  systems  is 
require!  1. 

West(  im  requires  each  identified 
system  o  meet  the  statutory  obligations 
associal  ed  with  implementing  its  post- 
2004  M  irketing  Plan  regardless  of 
which  <  perational  alternative  it  selects. 
Because  of  the  projected  cost  of  the 
identifi  ;d  systems  and  resultant  budget 
impact.  Western  worked  with  its 
customi  srs  during  calendar  year  2001  to 
secure  i  dditional  funds  to  implement  its 
new  me  rketing  plan.  Customers 
recogni  ted  this  need  and  provided  more 
than  Si  J  million  to  develop  emd 
implem  ent  these  new  business  systems 
in  fiscal  vears  2002-2004. 
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Compa  ative  Economic  Benefits  Study 

j  ant  prepared  a  comparative 
econon  ic  analysis  of  each  post-2004 
peratii  inal  alternative  under 

ion  as  part  of  this  public 
on  behalf  of  Reclamation  and 
Naviganf  s  initial  comparative 
showed  that,  of  the  three 
alternatives,  the  comparative  net 

of  Western  operating  as  either 
in  the  ISO  control  area  or  as  a 
cohtrol  area  were  similar, 
's  analysis  indicated  the 
Partici  dating  Transmission  Ovtraer 
Alternative  was  the  least  cost- 
option. 
Durii^g  the  public  comment  period, 
and  otlier  commentors 


questioned  some  of  the  imderlying 
assiunptions  used  in  the  Navigant  study. 
The  ISO  submitted  a  separate  economic 
analysis  showing  the  P'TO  and  MSS 
options  were  the  least-cost  options. 
Navigant  reviewed  the  assumptions 
used  in  the  ISO's  studies  and  the 
comments  received  on  its  study 
assumptions.  As  a  result,  a  number  of 
assumptions  in  Navigant's  initial 
economic  comparative  benefits  study 
were  changed.  The  revised  study 
indicates  from  an  overall  comparative 
economic  standpoint,  the  PTO  option 
continues  to  remain  the  least  cost- 
effective  of  the  three  alternatives  being 
considered. 

The  revised  comparative  benefits 
study  incorporated  the  following 
recommended  changes  to  the 
assumptions:  (1)  Changing  the  treatment 
for  self-provided  ancillary  services  to 
correct  a  misinterpretation  of  the  ISO 
Tariff,  (2)  changing  the  operating  reserve 
requirement  under  the  Federal  control 
area  option  to  be  the  greater  of  5  percent 
or  the  largest  single  contingency,  (3) 
increasing  Western  expenses  to  escalate 
these  costs  at  the  rate  of  inflation,  (4) 
changing  the  assumption  to  include  all 
transmission  revenues  on  the  94-mile 
section  of  the  Pacific  AC  Intertie  (PACI) 
line  between  Malin  and  Round 
Mountain  substations,  (5)  changing  the 
assumptions  regarding  reliability 
services  charges  to  eliminate  charges  for 
direct-sonnected  customer  loads,  and 
(6)  changing  the  congestion  charges 
applied  to  Western  loads  to  reduce  net 
congestion  charges  to  80  percent  of  the 
total  charges. 

The  comparative  economic  benefit 
analysis  estimated  the  comparative  costs 
Western  would  incur  under  each 
proposed  post-2004  operating 
alternative  over  a  15-year  analysis 
period.  The  nominal  values  identified  in 
the  Navigant  comparative  economic 
benefit  study  were  discounted  at  a 
Federal  discount  rate  of  5.6250  percent 
to  determine  aimualized  benefits  and 
costs.  The  annualized  results  of  the 
study  are  summa/ized  below: 


Implementing  and  Operating  Each  Post-2004  Alternative 

[In  millions  of  dollars] 


Metered  sub- 
system option 


76.7 
85.6 
(8.9) 

1.8   f 


Federal^ontrol 
area  option  A 


81.6 
91.1 
(9.5) 
1.2 


FCA  option  B 


81.6 

90.5 

(8.9) 

1.8 


FCA  option  C 


81.6 

90.4 

(8.8) 

1.9 


FCA  option  D 


81.6 
63.1 
18.5 
29.2 


The  benefit  calculation  included 
estimates  for  sales  of  ancillary  serx'ices. 
payments  for  transmission  access 
charges,  and  transmission  capacity 
sales.  The  cost  components  included 
estimates  for  the  following  ISO  charges: 
ISO  grid  management  charges,  ISO 
transmission  services,  purchases  of 
ancillary'  services  from  the  ISO  markets, 
transmission  congestion  charges, 
-reliability  services  charges,  energy 
imbalance/deviation  charges, 
unaccounted  for  energy  charges, 
neutrality  charges,  and  grid  operation 
charges.  The  study  also  includes 
Western's^stimates  of  the  capitalized 
infrastructure  investment  costs,  annual 
operating  expenses,  and  estimated 
transmission  revenue  requirements.  The 
comparative  economic  analysis 
normalized  the  net  benefits  under  each 
alternative  against  the  cost  of 
implementing  the  PTO  option.  Under 
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this  cost  normalization  approach, 
avoided  costs  associated  with 
implementing  each  post-2004  operating 
scenario  show  avoided  annual  costs  of 
approximately  Si. 8  million  for  the  MSS 
option  and  a  range  of  Si. 2  million  to 
S29.2  million  in  avoided  annual  costs 
for  the  control  area  option.  The  cost 
avoidance  range  for  the  control  area 
formation  options  result  from 
decreasing  ISO  charges  levied  as  more 
CVP  customers  join  the  new  control 
area.  The  control  area  option  analyzed 
four  alternative  scenarios.  Scenario  A 
assumed  formation  of  a  control  area 
which  included  only  the  direct- 
connected  Reclamation  Project  Use 
loads.  Scenario  B  assumed  formation  of 
a  control  area  which  included  Scenario 
A  and  three  direct-connected  Preference 
customers  (Cities  of  Redding,  Roseville, 
and  Shasta  Lake).  Scenario  C  assumed 
all  elements  from  Scenario  B  and  added 


the  following  three  other  direct- 
connected  customers:  the  Turlock. 
Irrigation  District  (TID).  the  MID.  and 
the  SMUD.  Scenario  D  assumed  the 
inclusion  of  all  other  Preference  Power 
customers.  The  avoided  costs  increase 
across  the  scenarios  as  the  fixed  costs  of 
forming  and  operating  the  proposed 
control  area  are  spread  over  a  larger 
base,  and  the  amount  of  charges  that 
control  area  participants  are  responsible 
for  paying  to  the  ISO  decrease. 

Excluding  baseline  operation  and 
maintenance  expenses,  which  would  be 
the  same  under  all  post-2004 
operational  alternatives,  an  estimate  of 
annual  operating  expenses  associated 
with  each  alternative  was  developed. 
The  table  below  summaries  Western's 
estimated  cost  for  each  post-2004 
operational  alternative. 


POST-2004  Operational  Alternatives  Cost  Summary  Estimated  Annual  Expenses 

[In  millions  of  dollars] 


Annual  Operating  Expenses  .. 
Annualized  Capital  Expenses: 

Information  Technology  .. 

Other  Infrastructure  

Substation  Costs  

,  Subtotal  

Other  One-Time  Expensies: 

Western  Metering  

Reclamation  Metering 

Subtotal  


Participating 
transmission 
owner  option 


Metered  sut>- 
system  option 


Federal  control 

area  options 

(A-D) 


As  discussed  previously  under  the 
section  entitled  "Implementing  the  post- 
2004  Power  Marketing  Plan,"  much  of 
the  Information  Technology 
infrastructure  is  required  to  implement 
the  post-2004  Power  Marketing  Plan. 
The  only  differences  relate  to  capital 
investments  required  to  support  specific 
functionality  in  software,  metering 
equipment,  and  substations.  Operating 
expenses  are  significantly  lower  under 
the  PTO  option  because  there  is  no  need 
to  incur  additional  expenses  in  the 
maintenance  and  operations  functions. 
Specifically,  the  MSS  and  control  area 
options  require  two  additional  24-hour 
desks  (Transmission  Scheduling  and 
Security  and  Automatic  Generation 
Control)  and  additional  expenses 
associated  with  maintaining  facilities  at 
Cottonwood  (MSS  Alternative)  or 
Cottonwood  and  Round  Mountain 
substations  (Control  Area  Alternative)  in 
the  event  Western  is  unable  to 


successfully  negotiate  a  contract-based 
path  to  the  Pacific  Northwest. 

Although  Western  may  ultimately 
need  part  of  both  Cottonwood  and 
Round  Mountain  substations  to 
implement  the  MSS  Alternative, 
Western  decided  to  take  a  more 
conservative  cost  approach  for  the 
initial  comparative  cost  studies.  If 
Western  decides  to  implement  the  MSS 
Alternative  in  the  future.  Western  may 
consider  including  Round  Mountain 
Substation  as  a  northern  boiuidary 
point.  Finally,  the  MSS  and  control  area 
options  require  additional  staff  to 
handle  settlements  with  the  ISO.  The 
Navigant  study  only  analyzed  the  costs 
that  Western  would  incur  as  a 
transmission  provider  imder  each  post- 
2004  operations  alternative  and, 
consequently,  did  not  estimate  the  costs 
that  individual  customers  would  incur 
under  each  operating  scenario. 


Under  the  MSS  and  the  control  area 
formation  options,  Western  assumed 
that  to  perfect  its  existing  rights  under 
Contract  14-06-200-2947A  (Contract 
2947A)  it  would  be  required  to  either 
acquire  or  invest  in  constructing 
alternative  facilities  at,  or  in  the  vicinity 
of,  Cottonwood  and  Round  Mountain 
substations.  This  would  assure  a 
contiguous  path  between  Western's 
transmission  system  and  the  Pacific 
Northwest. 

Executing  a  PTO  agreement  would 
result  in  blending  the  relatively  low 
costs  of  Federal  transmission  facilities 
with  the  higher  statewide  costs  of 
California's  three  investor-owned 
utilities.  This  would  result  in  an 
increase  in  costs  to  Western's  Preference 
Power  customers  and  Reclamation's 
Project  Use  loads  without  a 
corresponding  increase  in  benefits. 
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Description  of  Alternatives 

TTie  No  Action  Alternative 

Under  the  No  Action  Alternative, 
Western  would  not  undertake  any 
actions  before  January  1,  2005,  to 
establish  a  successor  operational 
configuration  or  to  develop  and 
establish  permanent  new  business 
arrangements  with  the  ISO  or  PG&E, 
based  on  PG&E's  position  that  it  will  not 
extend  the  terms  of  Contract  2948A. 
Under  Reclamation  law,  Western  is 
responsible  for  marketing  and 
transmitting  Federal  power,  but  because 
it  would  not  have  a  long-term  business 
arrangement  in  place  with  the  ISO  or 
PG&E,  Western  would  not  be  able  to 
guarantee  delivery  of  Federal  power  to 
Project  Use  loads  from  delivery  points 
in  the  ISO  control  area. 

Deliveries  on  the  California-Oregon 
Intertie  (COI)  lines  could  also  be 
affected  negatively  as  successor 
interconnection  and/or  transmission  _ 
arrangements  would  not  be  in  place. 
Western  recognized  the  problems 
associated  with  this  alternative  before 
publishing  its  Jime  24,  2003.  Federal 
Register  notice.  With  no  successor 
interconnection  and/or  transmission 
arrangements  in  place,  under  the  No 
Action  Alternative,  the  parties  may  have 
no  other  alternative  but  to  seek  the 
clarification  and  resolution  of  their 
respective  interests  through  litigation. 
The  June  24,  2003.  notice  stated: 

Since  a  basis  for  transactions  or  business 
relationships  necessary  to  carry  out 
deliveries  of  power  to  customers  does  not 
exist,  substantial  business  uncertainty  would 
result.  One  or  more  of  the  parties  could 
pursue  litigation  to  determine  the  respective 
positions  of  Western  and  its  individual 
customers.  Reclamation,  CAISO,  and  PG&E. 
This  alternative  creates  business  uncertainty 
and  operational  impediments  which  would 
result  from  not  having  successor  agreements 
in  place  with  PG&E  and  the  CAISO. 

Operating  Scenario  To  Evaluate  the  No 
Action  Alternative 

Under  the  No  Action  Alternative, 
Western  would  be  a  contiguous 
electrical  system  with  most  of 
Reclamation's  generation  and 
Reclamation's  single  largest  Project  Use 
load  (Tracy  Pumping  Plant),  as  well  as 
some  Preference  customer  loads  directly 
connected  to  the  Federal  transmission 
system.  Reclamation's  off-system 
generation  at  San  Luis  and  New 
Melones  would  continue  to  operate 
under  terms  of  existing  contracts  with 
PG&E  that  do  not  expire  until  2016  and 
2028,  respectively.  Western's  northern 
boimdary  for  its  transmission  system 
would  be  uncertain  because  of  the  lack 
of  successor  transmission  arrangements 


to  Contr  let  2947A  at  Round  Moxmtain 
and  CotI  anwood  substations. 

Since  Western  would  not  undertake 
actions  lb  implement  a  post-2004 
successc  r  operational  alternative,  it 
would  o  )ntinue  to  reside  within  the  ISO 
control  J  rea.  Under  the  No  Action 
Altemat  ve,  Western  would  not  have 
long-ten  a  business  arrangements  that 
would  a  low  it  to  deliver  Federal  power 
to  Proje(  t  Use  loads.  First  Preference, 
and  Pre!  srence  Power  customer  loads 
not  direi  ;tly  connected  to  Western's 
transmit  sion  system.  Western  would 
execute  ihort-term  (non-firm) 
transmis  sion  arrangements  with  the 
ISO,  typ  cally  one  day  at  a  time,  and 
would  b  5  subject  to  curtailments 
whenev(  ir  congestion  or  other 
operatio  lal  constraints  arise. 

Witho  ut  long-term  business 
arrangec  lents,  the  ISO  would  not  be 
obligate)  I  to  provide  services  to  Western. 
The  con  ^erse  is  also  true  for  Western.  In 
the  abse:  ice  of  long^erm  eurangements, 
Reclama  tion  would  not  execute  a 
Participi  ting  Generator  Agreement 
(PGA)  M  ith  the  ISO.  Revenues 
associati  id  with  generation  or  ancillary 
services  excess  to  the  needs  of  direct- 
connect(  id  Project  Use  loads  and 
Preferen  :e  Power  customers  and  sold  to 
the  ISO  or  its  needs  would  not  be 
availabli  <  to  Western.  Western  would 
exist  wii  hin  the  ISO  control  area 
without  specific  boundaries,  and 
without  the  ability  to  collect  revenues 
associati  id  with  services  provided  to  the 
ISO,  or  1 1  deliver  power  on  a  sustained 
basis  to  neet  Western's  statutory  and 
contract  lal  obligations  to  off-system 
Project  I  Ise  loads.  First  Preference 
custome  rs,  and  Preference  Power 
custome  rs,  respectively. 

Evaluati  an  of  the  Flexibility  Criteria 
Under  t]  le  No  Action  Alternative 

The  N  D  Action  Alternative  would  give 
Western  very  little  certainty  in 
conduct  ng  its  day-to-day  business 
operations.  Without  long-term  business 
arrange!  lents.  Western  would  have  to 
rely  on  !  hort-term  arrangements  with 
the  ISO  md  others  after  January  1,  2005, 
to  contii  lue  to  do  its  business.  Although 
these  sh  srt-term  arrangements  do  not 
commit  Western  to  a  long-term 
relation  hip  and  allow  Western  to 
modify  ts  operations,  the  arrangements 
are  inhe  rently  unstable  and  create 
signifies  nt  business  uncertainty.  Thus, 
the  No  I  iCtion  Alternative  does  not  meet 
the  flexi  bility  criteria. 

Evaluat  on  of  the  Certainty  Criteria 
Under  t  le  No  Action  Alternative 

The  h  0  Action  Alternative  does  not 
assure  a  stable  business  environment  for 
Western!  or  its  customers.  With  no  long- 


term  business  arrangements.  Western 
would  have  no  basis  for  requiring  the 
ISO  or  PG&E  to  deliver  power  to 
Western's  off-system  Project  Use  loads 
or  Preference  Power  customers  served 
using  the  ISO-controlled  grid.  On 
January  1,  2005,  Western  would  not 
have  negotiated  long-term  mutually 
beneficial  business  arrangements  with 
the  ISO  or  PG&E  and,  consequently, 
would  have  to  imdertake  short-term  and 
potentially  unstable  business 
arrangements  to  deliver  Federal  power 
to  Project  Us&and  Preference  Power 
loads  not  interconnected  to  the  Federal 
transmission  system.  There  would  be  no 
long-term  rate  certainty  and,  in  the 
event  rates  increase  faster  than 
Western's  ability  to  undertake  changes 
through  its  formal  rate-setting  process. 
Western  would  face  the  potential  of 
significantly  reducing  its  power 
deliveries  to  avoid  any  potential 
violations  of  the  Federal  Anti- 
Deficiency  Act.  The  underlying 
uncertainty  would  also  inhibit  long- 
term  business  planning  and,  as  a  result, 
Western  concludes  that  the  No  Action 
Alternative  does  not  meet  the  certainty 
criteria. 

Evaluation  of  the  Din-ability  Criteria 
Under  the  No  Action  Alternative 

Under  the  No  Action  Alternative, 
Western  would  not  have  any  operational 
protocols  or  business  processes  in  place 
as  of  January  1,  2005.  Effective  this  date. 
Western  would  put  interim  business 
procedures  in  place  to  continue 
operating  in  the  ISO  control  area. 
Because  short-term  arrangements  are  by 
their  nature  unstable,  given  the  unique 
nature  of  the  CVP  hydropower  system, 
unsettled  rights  on  the  COI,  and  the  lack 
of  a  northern  boundary  for  Western's 
transmission  system,  Western  concludes 
that  the  No  Action  Alternative  does  not 
meet  the  durability  criteria. 

Evaluation  of  the  Operating 
Transparency  Criteria  Under  the  No 
Action  Alternative 

Under  the  No  Action  Alternative,  as 
of  January  1,  2005,  Western  would  have 
no  long-term  business  arrangement  with 
the  ISO  for  operation  of  Western's 
transmission  system  within  the  ISO 
control  area.  Since  Western  would  not 
have  a  long-term  business  arrangement 
with  the  ISO,  every  transaction  would 
be  accomplished  on  an  interim,  short- 
term  basis.  Under  this  scenario.  Western 
would  not  be  able  to  guarantee  delivery 
of  Federal  power  to  Project  Use  loads 
and  meet  its  contractual  commitments 
to  First  Preference  and  Preference  Power 
customers  to  deliver  energy  to  delivery 
points  on  the  ISO-controlled  grid  since 
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it  could  buy  transmission  on  only  a  non- 
firm  basis. 

In  addition  to  the  uncertainty 
associated  with  Western's  business 
relationship  with  the  ISO,  other  ^ 

uncertainties  include  the  lack  of 
successor  transmission  arrangements  to 
Contract  2947A  for  continued 
transmission  access  to  the  PACI  line, 
lack  of  successor  operational 
arrangements  (Coordinated  Operations 
Agreement)  for  the  coordinated 
operations  of  the  three-line  COI,  and 
potential  new  business  arrangements  on 
the  California-Oregon  Transmission 
Project  (COTP).  As  a  resuh  of  these 
business  uncertainties  under  the  Np 
Action  Alternative,  Western  cannot 
guarantee  that  its  operations  will  not 
negatively  impact  the  operations  of 
third  parties  and,  consequently.  Western 
concludes  that  this  alternative  does  not 
meet  the  operating  transparency  criteria. 

Evaluation  of  the  Cost-Effectiveness 
Criteria  Under  the  No  Action 
Alternative 

Uuder  the  No  Action  Alternative, 
since  Western  will  not  have  long-term 
successor  business  arrangements  with 
the  ISO  or  others,  the  cost  of  conducting 
its  day-to-day  business  activities  is 
highly  imcertain.  In  addition,  since  no 
business  relationship  exists  with  the 
ISO,  Western  may  not  be  able  to  realize 
the  benefits  of  providing  products  for 
use  in  the  ISO's  markets.  For  instance, 
because  of  the  lack  of  a  long-term 
business  arrangement  such  as  a  PGA, 
revenues  associated  with  excess 
generation  and  ancillary'  services 
provided  to,  and  which  may  be  used  by 
the  ISO,  may  not  be  fully  realized  by 
Western.  The  ISO  may  furnish  products 
and  services  to  Western  and  its 
customers  without  a  contractual 
relationship  that  would  allow  the  ISO  to 
bill  Western  for  the  use  of  such  products 
and  services. 

Other  business  arrangements 
including  the  acknowledgment  of 
Western's  rights  to  transmission 
capacity  on  the  PACI,  potential  new 
business  arrangements  on  the  COTP, 
successor  arrangements  for  the 
coordinated  operations  of  the  COI,  as 
well  as  receiving  credits  associated  with 
self-provision  of  ancillary  services 
remain  imcertain  imder  the  No  Action 
Alternative.  Without  a  vehicle  to  bill  or 
to  be  paid  for  services,  the  economics  of 
Western's  operations  associated  with 
this  alternative  are  unknown.  Because  of 
the  imcertainty  associated  with  the  cost 
structure  that  Western  would 
experience  under  the  No  Action 
Alternative,  this  alternative  does  not 
meet  the  cost-effectiveness  criteria. 


Summary  Analysis  of  the  No  Action 
Alternative 

The  No  Action  Alternative  outlined 
during  this  public  process  is  imlike 
other  no  action  alternatives  usually 
associated  with  a  proposed  project  or 
policy.  In  a  normal  no  action 
alternative,  the  status  quo  is  preserved 
and  proposed  project/policy  alternatives 
are  compared  with  the  status  quo.  In 
this  case,  the  status  quo  does  not 
represent  the  no  action  alternative  as 
existing  contracts  with  PG&E  terminate 
while  Western  is  simultaneously 
implementing  a  new  marketing  plan. 
PG&E  has  explicitly  stated  that  it  is  not 
interested  in  extending  or  renewing 
these  contracts.  With  the  status  quo  not 
available  as  an  option.  Western  must 
move  toward  establishing  a  new 
business  identity  and/or  business 
operating  arrangement  that  will  allow  it 
to  <:ontinue  doing  its  day-to-day 
business.  Taking  no  action  prior  to 
January  1,  2005,  will  require  Western  to 
put  in  place  some  type  of  arrangement 
to  operate  within  the  ISO  control  area  as 
soon  as  possible  after  January  1,  2005. 

The  No  Action  Alternative'  will  place 
Western  in  a  highly  imdesirable 
business  posture.  Without  long-term 
business  arrangements  in  place.  Federal 
power  resources  cannot  be  delivered 
reliably  and  cost-effectively  to  Project 
Use,  First  Preference  Power,  and 
Preference  Power  delivery  points 
located  on  the  ISO-controlled  grid  and 
not  directly  connected  to  the  Federal 
transmission  system.  Lack  of  any 
permanent  business  arrangements 
would  not  allow  Western  to  participate 
in  the  ISO  markets  and  allow  excess 
generation  and  ancillary  services  to  be 
sold  and  the  revenues  used  to  accelerate 
repajonent  on  the  Federal  investment. 
The  No  Action  Alternative  impacts 
Western's  ability  to  meet  its  statutory 
obligations  to  provide  energy  to  Project 
Use  loads  on  the  ISO-controlled  grid 
and  meet  its  contractual  obligations  to 
deliver  Federal  power  to  First 
Preference  and  Preference  Power 
customers  who  use  the  ISO-controlled 
grid.  Western  has  determined  that  it.is 
not  prudent  to  implement  the  No  Action 
Alternative. 

Western's  analysis  of  the  five 
evaluation  factors  is  summarized  in  the 
table  below: 

No  Action  Alternative  Evaluation 
Summary 


Evaluation  fac- 
tors 

Meets 

Almost       f^s 

Flexibility 

XX 

Certainty  

XX 

No  Action  Alternative  Evaluation 
Summary— Continued 


Evaluation  fac- 
tors 


Meets 


Duratiiiity 

Operating  Trans- 
parerKy  

Cost-Effective- 
ness   


Almost 
meets 


Does 

not 

nieet 


XX 
XX 
XX 


The  Participating  Transmission  Owner 
Alternative 

Western  w^ould  execute  a 
Transmission  Control  Agreement  (TCA) 
with  the  ISO  under  the  PTO  Alternative. 
Executing  a  TCA  would  transfer 
operational  control  over  Western's 
transmission  system  to  the  ISO. 
Reclamation  would  execute  a  PGA  with 
the  ISO.  Executing  a  PGA  would  allow 
the  ISO  to  control  Reclamation's 
generation  and  allow  Western  to  fully 
participate  in  the  ISO  markets  by 
receiving  revenues  associated  with  any 
excess  generation. 

The  CVP  was  authorized  primarily  as 
an  irrigation  project.  Therefore,  Project 
Use  energ}'  requirements  have  first 
priority  for  the  hydropower  generated 
from  the  facilities.  HydropowCT 
generation  in  excess  of  Project  Use 
energy  requirements  is  available  to  be 
sold  to  CVP  Preference  Power 
customers.  This  legislative  requirement 
would  need  to  be  appropriately 
accommodated  in  any  futiu^  agreement 
executed  between  Reclamation, 
Western,  and  the  ISO.  The  specific 
terms  and  conditions  relating  to  ISO 
operational  jurisdiction  over  Federally 
owned  generation  and  transmission 
facilities  would  also  need  to  be  carefully 
evaluated  to  assure  that  as  a  result  of 
implementing  this  alternative,  the 
audiorized  project  purposes  of  the  CVP 
are  not  impaired. 

If  the  appropriate  arrangements  were 
worked  out  with  the  ISO.  at  a  minimum. 
Western  would  need  to  retain 
responsibility  and  operational  control 
over  switching  operations  and  the 
maintenance  and  replacement  of  its 
transmission  facilities.  Similarly, 
Reclamation  would  also,  at  a  minimum, 
need  to  retain  responsibility  and 
operational  control  over  its  hydropower 
facilities/operations  and  the 
maintenance  and  replacement  of  its 
generating  facihties.  Under  existing 
authorizations,  the  re.sponsibility  and 
operational  control  over  the  water  and 
power  operations  of  the  CVP  cannot  be 
impaired. 

■fhe  ISO  would  become  responsible 
for  scheduling  the  use  of  the  CVP 
transmission  system  and  Western's 
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Malin-Round  Moimtain  transmission 
line.  Western  currently  is  the  operating 
agent  for  COTP.  Depending  on  the 
arrangements  that  would  ultimately  be 
made  for  this  line,  the  ISO  may  also 
assume  operational  control  of  this 
transmission  line.  Under  its  current 
COTP  agreements  with  TANC.  Western 
would  retain  responsibility  for 
furnishing  technical  services  associated 
with  the  long-term  maintenance  and 
replacement  of  these  facilities.  The  ISO 
would  assume  scheduling  responsibility 
for  the  entire  three-line  COI  system 
south  of  the  Oregon  border  and  would 
continue  in  its  role  as  the  single  path 
operator. 

Operating  Scenario  To  Evaluate  the  PTO 
Alternative 

Under  the  PTO  Alternative.  Western 
would  not  have  a  physically  discrete 
and  defined  transmission  system.  From 
an  operational  perspective,  Western's 
transmission  system  would  be 
integrated  with  the  ISO  control  area. 
Western  would  s^edule  energy 
deliveries  for  Project  Use  loads,  First 
Preference  customers,  and  other 
Preference  Power  customers  with  the 
ISO  under  generation  schedules 
developed  by  Reclamation  and  Western. 
Western  would  act  as  the  Scheduling 
Coordinator  (SC)  for  these  deliveries 
and  pass  through  ISO  charges  associated 
with  generation,  including  imbalance 
energy  charges,  reserve  charges,  and 
other  charges  required  to  meet  the  ISO's 
costs  of  operating  the  control  area. 
Western's  customers,  including  those 
that  are  directly  connected  to  the 
Federal  transmission  system  and  those 
served  through  PG&E  facilities,  would 
be  billed  all  of  the  appropriate  ISO 
charges  associated  with  those  energy 
deliveries.  Western  would  identify  its 
transmission  revenue  requirements 
which  would  be  collected  by  the  ISO. 

From  an  operational  perspective, 
Western  would  need  a  24-hour 
Merchant  Desk  to  purchase  energy 
required  to  support  Project  Use  energy 
requirements,  as  well  as  to  meet  the 
supplemental  energy  needs  of  Western's 
Variable  and  Full  Load  Service 
customers  imder  its  post-2004 
Marketing  Plan.  Western  would  provide 
SC  services  for  Variable  or  Full  Load 
Service  customers  requesting  this 
service,  as  well  as  for  Reclamation's 
generation  facilities.  Under  its  current 
operating  procedures,  the  ISO  requires 
each  SC  to  maintain  a  24-hour  Merchant 
Desk  in  order  to  maintain  SC 
certification  status. 

Western  would  also  have  to  maintain 
a  24-hour  Switching  Desk  to  perform 
switching  for  outages  of  system 
elements  (such  as  transmission  lines 


and  bfei  ikers)  for  maintenance,  repair,  or 
replace]  lent,  or  to  assist  the  ISO  in 
restorin  ;  the  system  following  a 
disturbs  nee.  Since  the  ISO  would 
schedul }  the  use  of  Western's 
transmi  ision  system.  Western  would  not 
have  to  naintain  a  24-hour 
Transm  ssion  Scheduling  Desk.  Western 
would  a  so  not  have  to  maintain  a  24- 
hour  Ai  tomatic  Generation  Control 
(AGC)  E  esk  because  Reclamation's 
generati  an  would  be  dispatched  by  the 
ISO  un(  er  a  PGA.  As  a  third  party  to 
this  trai  saction.  Western  could  face 
increase  d  risk  and  uncertainty  as  it 
implem  mts  its  new  marketing  plan 
since  it  ivould  not  necessarily  have 
direct  r<  al-time  knowledge  about  the 
operatic  n  and  generation  status  of 
Reclamj  tion's  hydropower  facilities. 

From  an  organizational  perspective. 
Western  would  still  need  to  retain  its 
power  a  ^counting,  billing,  and 
settlem«  nts  functions  to  monitor  and 
credit/b  11  for  products  and  services 
purcliaa  ?d  and  sold  under  to  its 
marketi  ig  plan,  as  well  as  to  reconcile 
ISO  bill  ngs.  Staff  would  be  required  ta 
verify  U  e  accuracy  and  integrity  of  the 
account  ng  records  and  issue  invoices  to 
Westert  's  customers  and  the  ISO  as 
appropi  iate.  The  ISO  now  has  more 
than  101 1  separate  charge  types. 
Depend  ng  on  the  nature  and 
comple!:ity  of  the  future  financial 
settlemfnts,  this  function  may  require 
additioi  lal  staffing  above  current  levels. 

Evaluat  on  of  the  Flexibility  Criteria 
Under  t  le  PTO  Alternative 

Imple  menting  the  PTO  Alternative 
would  s  ubject  Reclamation  and  Western 
to  the  te  rms  of  the  ISO  Tariff  for  the 
term  of  lie  PGA  and  the  TCA, 
respectively.  Western  and  Reclamation 
would  ( onform  their  business  practices 
to  those  required  under  the  ISO  Tariff. 
If  a  new  RTO  is  established  and  the  ISO 
chooses  to  join,  any  changes  that  the 
ISO  WO'  lid  need  to  make  to  its  existing 
operatii  ig  and  business  protocols  would 
also  hai  e  to  be  made  by  Reclamation 
and  We  stern.  Western  and  Reclamation 
would  I  lave  to  either  comply  with  any 
change!  required  within  the  time  frames 
establis  led  by  the  ISO  or  choose  to 
termina  te  the  TCA  and  PGA. 
respect  vely.  Because  of  the  present  2- 
year  no  ice  requirement,  the  effective 
date  of  he  termination  is  not 
immediate.  In  the  interim,  as  a  PTO, 
Westen  and  Reclamation  would  need  to 
confom  I  their  business  practices  to  the 
extent  i  ot  precluded  by  Federal  law. 

If  the  ISO  is  certified  by  the 
Commii  ision  as  an  RTO,  any  changes 
that  the  ISO  would  need  to  make  as  a 
result  0  '  its  new  role  would  presumably 
be  inco  porated  in  its  tariff.  Reclamation 


and  Western  could  choose  to  either 
undertake  the  necessary  changes  in  their 
respective  business  processes  or  choose 
to  terminate  the  PGA  and  TCA, 
respectively.  Because  of  the  notice 
requirement,  the  effective  date  of  the 
termination  would  not  be  immediate.  In 
the  interim,  as  a  PTO,  Western  and 
Reclamation  would  need  to  conform 
their  business  practices  to  the  extent  not 
precluded  by  Federal  law. 

The  electric  utility  industry  is  in  a 
state  of  ongoing  change.  New  policies, 
procedures,  and  practices  are  being 
adopted  to  reform  and  restructure  the 
energy  markets.  NERC  and  WECC  are 
coordinating  industry  wide  changes  to 
existing  operating  standards  and 
protocols  to  ensure  the  continued 
reliable  operation  of  the  electric  power 
grid.  As  industry  wide  consensus  is 
achieved,  under  the  PTO  Alternative, 
the  ISO  would  presumably  modifj'  its 
tariff  as  needed. 

The  flexibility  to  join  whatever  RTO 
that  Western  chooses  is  of  concern  to 
some  of  the  commentors.  For  instance, 
the  TID  commented  "A  [Federal  Control 
Area]  FCA  allows  for  choice  concerning 
which  Regional  Transmission 
Organization  (RTO)  Western  [Sierra 
Nevada  Region]  SNR  joins.  Other 
alternatives  require  that  Western  joins 
the  RTO  that  the  CAISO  desires." 

The  TUD  continued: 

TID  believes  that  the  customers  of  Western 
should  be  able  to  choose  what  business 
environment  they  prefer  to  operate  within. 
Customer  choice  was  the  linchpin  in  many 
arguments  advocating  competitive  markets 
and  California's  electric  industry 
restructuring.  A  Western  FCA  will  give 
customers  a  choice  between  operating  under 
the  volatile  CAISO  market  structure  and  a 
cost  based,  relatively  predictable  model. 
Under  a  Western  FCA,  customers  will  have 
the  choice  of  participating  and  being  a  part 
of  the  CAISO  if  they  choose.  If  Western 
chooses  any  of  the  options  that  make  it 
subordinate  to  the  CAISO  or  the  CAISO 
Tariff,  Western  will  have  made  the  choice  for 
many  Western  customers. 

Under  Contract  2948A,  transmission 
and  ancillary  services  are  provided  by 
the  ISO  to  PG&E  on  behalf  of  Western. 
Western's  off-system  customers  receive 
transmission  service  from  the  ISO  and 
through  Western  under  Contract  2948A. 
Direct-connected  customers  receive 
transmission  service  and  ancillary 
services  from  Western  and  the  ISO 
through  PG&E,  respectively,  under 
Contract  2948A.  When  Contract  2948A 
terminates  on  January  1,  2005,  under 
this  alternative,  these  services  would  be 
provided  by  the  ISO  to  all  of  Western's 
customers  unless  the  customer  can  self- 
provide  some  of  these  services.  In 
essence,  all  of  Western's  customers  will 
be,  by  default,  subject  to  the  charges 


associated  with  the  ISO  Tariff.  The  TID 
appears  to  equate  the  lack  of  choice 
with  a  lack  of  flexibility  to  choose  when 
they  enter  or  leave  the  ISO  environment. 

Western  believes  that  choosing  the 
PTO  Alternative  would  give  it  the  short- 
term  flexibility  needed  to  adapt  to  NERC 
and  WECC  policy  changes.  The  long- 
term  flexibility  of  joining  whatever  RTO 
Western  chooses  is  minimally 
constrained  by  the  current  2-year  TCA 
termination  notice.  Western,  therefore, 
concludes  that  the  PTO  option  meets 
the  flexibility  criteria. 

Evaluation  of  the  Certainty  Criteria 
Under  the  PTO  Alternative 

Under  the  PTO  Alternative,  Western 
would  be  subject  to  all  of  the  ISO 
charges  associated  with  being  the  SC  for 
Reclamation  to  schediile  Base  Resource 
and  Custom  Product  to  its  customers. 
The  SC  for  each  customer  would  be 
subject  to  all  of  the  ISO  charges 
associated  with  scheduling  and 
delivering  power  to  the  customer's 
delivery  point  and  the  associated 
ancillary  services.  Many  of  the  ISO 
charges,  such  as  imbalance  energy  and 
reserves,  fluctuate  on  a  daily  basis  with 
spot  market  price  variations.  Although  a 
portion  of  this  risk  may  be  minimized 
through  forward  purchases,  this 
alternative  does  not  provide  Western 
with  the  ability  to  load  follow. 
Unanticipated  energy  imbalance  charges 
may  still  arise  as  a  result  of  normal 
project  operations.  Transmission  and 
delivery-related  charges  as  well  as 
overhead  charges  of  the  ISO  may  change 
less  frequently,  but  based  on  historical 
trends,  these  costs  are  expected  to 
change  more  frequently  than  Western's. 

The  ISO  is  in  the  midst  of 
implementing  new  operating  gmdance 
for  its  Market  Redesign  {MD02).  The 
proposed  new  initiative  would 
implement  the  concept  of  locational 
marginal  pricing  to  deal  with 
transmission  congestion.  If  MD02  is 
implemented  in  its  current  format, 
during  periods  of  congestion,  the  ISO 
would  redispatch  all  generation  based 
on  economic  factors.  Under  this      "" 
alternative,  during  periods  of 
congestion,  affected  CVP  Preference 
Power  customers  and  Project  Use  loads 
could  end  up  paying  a  different  price 
than  the  actual  cost-of-service  rates 
associated  with  Federal  hydropower 
resources.  These  rates  may  not  be 
consistent  with  Reclamation  law  and 
policy,  and  Western  may  need  to 
consider  mitigation  strategies. 

Several  of  Western's  customers  are 
concerned  with  the  predictability  and 
stability  of  any  alternative  selected  by 
Western.  The  TID  summarized  its  view 
of  certainty  by  stating  that  under  the 
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PTO  option,  the  cost  of  power  from 
generation  to  load  will  be  set  by  a 
market  that  caimot  be  forecast  with  any 
certainty.  The  TID  also  commented  that 
the  Western  rate  process  is  open  and 
generally  results  in  a  fair  allocation  of 
costs  based  on  cost  causation  principles. 
"Hie  TID  contrasts  the  Western  process 
with  the  ISO  stakeholder  process  as 
follows: 

This  can  be  contrasted  to  the  CAISO 
method  of  allocating  costs,  which  does  not 
accept  meaningful  direction  from 
stakeholders  representing  consumers.  Rather, 
the  CAISO  seems  willing  only  to  socialize 
costs  in  order  to  make  it  seem  that  the  costs 
of  CAISO  services  are  less  prohibitive. 

The  TID  also  states  that  transmission 
allocation  based  on  firm  physical 
transmission  rights  adds  certainty  to 
long-term  and  short-term  planning. 
TANC  commented: 

Finn  physical  transmission  rights  are  a 
prerequisite  to  a  stable  forward  energy 
market.  With  known  physical  rights  there  is 
no  need  for  unpredictable  congestion 
management  schemes,  multiple  markets,  and 
there  is  no  fictitious  congestion.  Without  firm 
physical  transmission  rights  it  is 
commercially  imprudent  to  contract  in  the 
forward  markets.  The  CAISO  provides 
transmission  for  a  maximum  period  of  one 
day,  and  those  who  are  willing  to  pay  the 
most  get  to  use  the  transmission  grid. 

The  City  of  Palo  Alto  stated: 

The  City  values  long-term  transmission 
contracts  for  establishing  firm  transmission 
rights  and  obligations  of  load  serving  entities. 
Western  has  always  utilized  this  approach  to 
deliver  Western  energy  to  its  customers.  This 
provides  cost  and  operational  certainty  that 
the  CAISO  Tariff,  and  market  cost  based 
approach  to  service,  does  not  provide. 

The  TPUD  commented: 

The  Cal  ISO  prepares  rate  amendments  on 
an  average  of  one  every  three  to  four  weeks. 
By  contrast.  Western  ratemaking  occurs  an 
average  of  once  every  three  to  four  years.  The 
Cal  ISO  has  some  250  different  rates.  Even 
with  a  Federal  control  area  it  is  doubtful  that 
Western  will  have  a  tenth  as  many. 

The  Arvin-Edison  Water  Storage 
District  stated: 

Despite  the  best  of  intentions  and  a 
talented  staff,  the  California  Independent 
System  Operator  (CAISO)  is  mired  in 
unwieldy  governance  that  results  in 
perpetual  tariff  revisions  and  market 
redesigns.  Each  revision  results  in  added 
costs  and  complexity  that  bog  the  CAISO 
with  some  of  the  highest  overhead  expenses, 
and  hence  the  highest  grid  management  costs 
of  any  current  ISO  or  RTO  in  the  nation. 

Reclamation  stated: 

Costs  of  CVP  operation  have  not  changed 
significantly  except  due  to  escalation  or 
increased  maintenance  as  the  facilities  have 
aged.  This  situation  would  change 
significandy  should  the  CVP  become  a  part 


of  the  CAISO.  As  the  largest  CVP  load. 
Reclamation  does  not  want  the  CVP 
beneficiaries  to  be  exposed  to  CAISO 
operational  costs  beyond  what  the  historical 
CVP  cost  of  operations  have  been. 

The  ISO  commented: 

The  ISO's  transmission  rates  are  based  on 
Commission  approved  cost-of-service  basis 
and  on  an  open  and  non-discriminatory  basis 
to  all  market  participants  *   *   *  the  only 
volatility  Western  would  experience  is 
through  buying  and  selling  in  the  ISO's 
Ancillary  Services  and  Real-Time  Iml>alance 
Energy  markets.  However,  this  volatility  is 
present  regardless  of  whether  or  not  Western 
becomes  a  control  area,  and  the  degree  of 
volatility  is  based  on  Western's  need  to 
procure  additional  resources.  If  Western  has 
sufficient  resources,  the  volatility  of  these 
markets  would  not  impact  Western  and  its 
customers. 

Under  the  PTO  Alternative,  although 
Western  may  retain  its  ability  to 
purchase  power  in  the  forward  markets 
to  reduce  energy  imbalance  charges 
during  real-time  operations,  since 
Western  would  not  be  able  to  load 
follow,  it  would  not  have  the  ability  to 
respond  to  significant  changes  during 
real-time  operations.  Consequently,  to 
the  extent  that  Western  is  short 
resources.  Western  would  be  subject  to 
any  volatility  in  the  ISO's  ancillary 
services  and  real-time  energy  imbalance 
markets. 

Western  must  set  its  rates  at  the 
lowest  possible  level  consistent  with 
soimd  business  practices,  but  must 
cover  all  of  its  costs,  including  amounts 
to  repay  the  project  investment  over  the 
prescribed  repayment  period.  In  the 
past.  Western's  costs  have  been  stable 
with  rate  adjustments  made  on  an 
average  of  once  every  3  years.  Western's 
rates  are  set  in  an  open  public  process 
designed  to  assure  that  customer 
concerns  are  accommodated  through  an 
appropriate  rate  design  and  cost 
allocation  methodology. 

The  rate  certainty  associated  with 
each  of  the  operational  alternatives  is 
important  in  the  post-2004  time  period. 
Rate  changes  could  occur  more 
frequently  if  Western  chose  an 
operational  alternative  where  it  is 
subject  to  more  frequent  changes  in  cost. 
Under  the  PTO  option.  Western  woiUd 
be  subject  to  changes  in  ISO  costs  that 
are  not  within  Western's  ability  to 
control.  For  example,  between  1999- 
2002,  the  ISO  revenue  requirement  for 
grid  management  "charges  increased 
from  $158.7  million  to  an  estimated 
$239.2  million,  an  increase  of  more  than  . 
50  percent.  Western's  customers  have 
expressed  an  intense  interest  in  assuring 
that  the  post-2004  operational 
alternative  selected  is  responsive  to  cost 
contaiiunent  principles  so  that  to  the 
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maximum  extent  practicable,  the  rates 
for  products  and  services  are  stable  and 
business  certainty  is  maintained. 

The  commentors  quoted  previously 
also  equated  certainty  with  having 
physical  long-term  transmission  rights. 
These  physical  rights  are  imavailable 
from  the  ISO  under  the  PTO  Alternative. 
As  pointed  out  by  TANC,  transmission 
service  is  only  available  on  a  day-to-day 
basis  and  is  allocated  to  those  willing  to 
pay  the  highest  price.  There  is  no 
business  certainty  associated  with  a 
forward  purchase  that  requires 
transmission  to  get  power  to  load  if. 
day-to-day,  the  price  of  transmission 
varies  significantly.  A  forward  purchase 
of  energy  believed  to  be  economical 
under  one  set  of  assiuned  transmission 
costs  can  rapidly  become  uneconomical 
if  the  cost  of  transmission  increases 
significantly  over  a  short  period  of  time. 
Under  the  PTO  Alternative,  customers^ 
would  be  subject  to  these  variable 
changes  in  transmission  service  costs 
because  the  use  of  Western's 
transmission  system  would  be  governed 
by  the  ISO  and  would^e  subject  to  all 
of  the  ISO  charges.  To  the  extent 
existing  right  holders  may  be  eligible  to 
receive  congestion  revenues,  they  may 
be  able  to  mitigate  some  of  this  price 
uncertainty  but  not  to  the  same  extent 
provided  by  physical  transmission 
rights. 

Under  the  PTO  Alternative,  Western 
would  also  be  responsible  for  paying 
ISO  overhead  charge  increases  as  the  SC 
for  Base  Resource  and  Custom  Product 
schedules.  If  Western  does  not  incur 
significant  energy  imbalance  or 
ancillary  service  charges  from  the  ISO, 
Western's  costs  may  not  escalate  as 
rapidly  and  be  as  variable  as  the  ISO's 
in  the  recent  past.  However,  Western's 
customers  could  experience  additional 
costs  associated  with  the  transmission 
and  delivery  of  their  enei^  due  to 
market-based  charges  for  congestion  and 
ancillary  services.  Although  prices  are 
relatively  stable  now.  Western  and  its 
customers  may  still  be  subject  to 
uncontrollable  market-based  risk,  as 
well  as  the'uncertainties  associated  with 
the  implementation  of  MD02.  Western 
concludes  that  this  alternative  does  not 
meet  the  certainty  criteria. 

Evaluation  of  the  Durability  Criteria 
Under  the  PTO  Alternative 

In  general,  operating  and  business 
protocols  and  practice?  are  established 
and  defined  by  the  agreements  which 
create  the  relationship.  These 
agreements  establish  obligations  and 
responsibilities  of  the  parties  and 
allocate  the  burdens  and  benefits  of 
each  business  relationship.  Under  the 
PTO  option,  the  basis  for  Western's 


relation)  hip  with  the  ISO  is  the  ISO 
Tariff.  B  3cause  the  ISO  is  a  tariff-based 
organization,  after  a  PTO  executes  a 
TCA,  the  operating  terms,  conditions, 
rates,  and  other  pertinent  aspects 
governing  a  PTO's  business 
arrangements  with  the  ISO  can  change 
with  the|  filing  of  new  ISO  Tariff 
amendnients.  In  the  event  Western  and 
the  ISO  :annot  agree  upon  potential 
changes  to  its  existing  agreement(s),  the 
ISO  can  submit  its  proposed  changes  to 
the  Com  mission  for  resolution. 

Many  commentors  expressed 
reservat  ons  about  the  durability  of  any 
arrangei  lent  with  the  ISO  because  it 
uses  a  ta  riff-based  approach.  Many  of 
the  com  nents  equated  stable,  long-term 
business  relationships  occurring 
through  contract-  and  not  tariff-based 
relation!  hips. 

For  in  stance,  the  TANC  stated: 

We  bel  eve  in  the  durability  of  long-term 
contracts  for  establishing  rights  and 
obligatioi  is  of  load  serving  entities.  Western 
has  alwa;  s  utilized  this  approach'to  doing 
business.  The  CAISO  has  historically 
attempte( :  to  alter  the  rights  and  obligations 
of  existir  ?  contracts.  The  CAISO  utilizes 
tariffs  thi  t  can  and  have  been  frequently 
changed.  The  CAISO  files  amendments  too , 
frequentl ;  to  consider  the  CAISO  Tariff 
durable  c  r  predictable. 

Other ;  including  the  MID,  the  TID, 
and  the  5VP  cite  the  55  amendments 
that  the  [SO  filed  at  the  Commission  in 
the  last  >  years  as  evidence  that  a 
relation  ;hip  with  the  ISO  is  not  durable. 

The  IJ  iO  commented: 

The  IS  )'s  operating  protocols  have 
remainec  substantially  the  same  since  the 
ISO  start  up  date  in  1998.  The  only  changes 
in  operat  ng  protocols  are  based  on  the  need 
to  compl  J  with  changing  operational  criteria 
from  the  ^RC  and  WECC.  However,  every 
control  a  ea,  including  the  Western  Control 
Area,  wo  ild  have  to  make  similar  changes 
over  tim( .  Admittedly,  the  ISO  has 
necessari  ly  changed  the  protocols  associated 
with  mai  cets,  market  implementation,  and 
market  n  Jes  a  number  of  times  over  the  past 
6  years.  ( liven  that  the  ISO  was  the  first  of 
its  kind  i  i  the  United  States,  an  evolutionary 
process  1  as  been  necessary  when  it  comes  to 
markets.  Thus  Western's  concern  with 
durabilit  ^  with  respect  to  operating  protocols 
has  been  met,  but  market  durability  is  still 
evolving  and  will  continue  to  evolve  for  a 
number  (  f  years  to  come.  Western  cannot 
disguise  ts  concern  regarding  "operating 
protocol  durability"  as  an  off-hand  reference 
to  the  en  trgy  crisis  and  changing  market   - 
rules.  M(  reover,  the  ISO's  ongoing  market 
modifier  ions  are  designed  to  promote 
stability  >ased  on  experience,  best  practices, 
and  coor  iination  of  operations  to  the  benefit 
of  all  Ca!  ifomia  consumers  and  market 
participa  nts. 

Fifty-seven  ISO  Tariff  amendments 
have  be  m  filed  since  the  ISO  became 
operatic  nal  in  1998.  Western  notes  that 


the  ISO  has  filed  four  tariff  amendments 
since  this  public  process  began  on  June 
24,  2003.  Although  it  is  important  to 
distinguish  between  procediu^l  and 
substantive  changes  to  the  ISO  Tariff, 
the  underlying  ability  of  the  ISO  to 
undertake  changes  to  its  business  and 
operating  protocols  and  procedures 
creates  business  uncertainty  and  risk. 

Based  on  the  affected  term  or 
condition,  these  changes  could 
materially  affect  the  relationship 
between  the  benefits  and  burdens  that 
each  party  would  receive  and  impjul 
from  being  a  PTO.  Stakeholders 
continue  to  have  ongoing  concerns 
related  to  the  fr^uency  and  number  of 
ISO  Tariff  amendments.  Although  many 
of  these  changes  would  parallel  changes 
that  other  control  area  operators  must 
implement  in  response  to  ongoing 
industry  changes,  because  of  their 
frequency  and  the  number  of 
substantive  changes  made.  Western 
concludes  that  the  PTO  Alternative 
almost  meets  the  durability  criteria. 

Evaluation  of  the  Operating 
Tremsparency  Criteria  Under  the  PTO 
Alternative 

As  a  PTO,  Western's  transmission 
system  would  be  scheduled  and 
dispatched  by  the  ISO  as  a  part  of  the 
ISO-controlled  grid.  Assuming  that  the 
operational  jurisdictional  issues 
identified  earlier  in  the  description  of 
the  PTO  Alternative  are  satisfactorily 
resolved,  Western  and  Reclamation 
would  operate  its  system  under  the 
operating  protocols  and  procedures 
established  by  the  ISO.  Because  the  ISO 
is  a  NERC-  and  WECC-certified  control 
area,  the  ISO  would,  in  the  ordinary 
course  of  its  business,  coordinate 
changes  to  its  system  operations  with 
bordering  control  areas  or  provide 
appropriate  mitigation  measures  to 
minimize  the  impacts  of  such  changes 
to  neighboring  control  areas.  With 
respect  to  impacts  to  third  parties,  the 
PTO  Alternative  meets  the  requirements 
of  the  operating  transparency  criteria. 

Cost-Effectiveness  Criteria  Under  the 
PTO  Alternative 

Navigant  prepared  a  comparative 
economic  analysis  of  each  post-2004 
operational  alternative  under 
consideration  on  behalf  of  Reclamation 
and  Western.  Navigant's  comparative 
analysis  showed  that,  of  the  three 
alternatives,  the  comparative  net 
benefits  of  Western  operating  as  either 
an  MSS  in  the  ISO  control  area  or  as  a 
new  control  area  were  similar. 
Navigant's  analysis  indicated  that  the 
PTO  option  was  the  least  cost-effective. 

During  the  public  comment  period, 
the  ISO  and  other  commentors 


questioned  some  of  the  underlying 
assumptions  used  in  the  Navigant  study. 
The  ISO  submitted  a  separate  economic 
analysis  showing  that  both  the  PTO  and 
MSS  options  were  the  least  cost  options. 
Navigant  reviewed  the  assumptions 
used  in  its  initial  comparative  economic 
benefits  study.  A  number  of  the 
suggested  changes  were  accepted  and 
incorporated  into  a  revised  comparative 
economic  benefits  study.  The  revised 
study  continues  to  indicate  that  from  an 
overall  comparative  economic 
standpoint,  the  PTO  option  continues  to 
remain  the  least  cost-effective  of  the 
three  alternatives. 

During  the  public  process,  some 
views  expressed  on  the  comparative 
economic  benefit  studies  performed  by 
Navigant  and  the  importance  of  the  cost- 
effectiveness  criteria  included: 

The  TANC  commented: 

*   *   *  given  the  rapid  escalation  of  the 
CAISO  costs,  numerous  inaccuracies  ot 
CAISO  settlements,  and  extreme  complexity 
and  variability  of  CAISO  market  design, 
assumption-based  cost  forecasts  in  the 
CAISO  environment  are  difficult  to  estimate 
and  cannot  be  the  most  important  evaluation 
criteria  for  Western  and  its  Customers. 

The  TPUD  stated: 

The  Navigant  study  and  the  forthcoming 
Cal  ISO  study,  which  will  no  doubt  repudiate 
most,  if  not  all,  of  Navigant's  work,  are  a 
waste  of  time,  money  and  effort.  A  prediction 
of  how  many  tariff  amendments  the  Cal  ISO 
will  file  over  the  next  twenty  years  would  be 
more  certain  than  anyone's  prediction  of  the 
Cal  ISO  costs  just  two  years  from  now. 

The  TID  commented: 

Western  should  not  be  persuaded  to  forego 
the  FCA  [Federal  Control  Area]  option 
because  some  indicate  that  it  mav  not  bo  the 
low  cost  option.  If.  as  the  CAISO'  and 
perhaps  others,  purport,  participating  in  the 
CAISO  is  the  most  cost  effective  approach, 
then  over  time.  Western  customers  will 
migrate  to  the  CAISO  market.  The  CAISO  has 
a  mission  of  being  the  preferred  transmission 
provider.  If  they  meet  the  goal.  Western 
customers  will  find  ways  to  participate  and 
join  the  CAISO. 

The  ISO  and  a  number  of  other 
commentors  were  concerned  that 
Western  has  the  information  it  needs  to 
make  a  fully  informed  decision,  and  that 
the  decision  recognize  and  incorporate 
the  needs  of  all  the  parties,  and  not  just 
a  small  subset  of  users.  Although 
Western  is  aware  of  the  issue  of  impacts 
to  statewide  ratepayers,  under 
Reclamation  law.  Western's  legal 
obligations  are  to  Project  Use  and 
'Preference  Power  customers.  Western 
views  the  Navigant  study  as  a  screening 
study  to  determine  the  comparative 
differences  between  the  alternatives  £md 
to  determine  which  alternatives,  if  any, 
were  Significantly  more  or  less  cost- 
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effective  than  the  others.  The  study 
looked  at  the  cost  of  delivering  power  to 
Federal  Base  Resource  and  Custom 
Product  customers  to  the  customers' 
delivery  point(s).  Western  believes  that 
the  study  used  reasonable  assumptions 
and  cost  data  based  on  information 
available  at  the  time.  Western  analyzed 
the  comments  and  determined  that 
since  the  PTO  Alternative  is  the  most 
expensive  from  the  comparative 
economic  benefits  perspective,  the  PTO 
Alternative  almost  meets  the  cost- 
effectiveness  criteria. 

Under  the  terms  and  conditions  of 
Contract  2948A,  PG&E  agreed  to  provide 
transmission  service  to  Federal  Project 
Use  and  Preference  Power  customers 
instead  of  the  Federal  Government 
constructing  its  own  transmission 
system.  Although  this  contract  contains 
an  expiration  date,  since  PG&E's  actions 
precluded  the  Federal  Government  ft-om 
constructing  its  own  facilities.  Western 
asserts  that  PG&E  is  responsible  for 
assuring  the  delivery  of  Federal  power 
at  rates  consistent  with  its  embedded 
cost  of  service.  Therefore,  any  cost 
increases  for  transmission  service 
beyond  those  already  established  under 
the  terms  and  conditions  of  Contract 
2948 A  constitute  a  cost  shift  to 
Reclamation's  Project  Use  loads  and  ' 
Western's  Preference  Power  customers. 
Since  PG&E  is  presently  paying  these 
costs,  costs  to  statewide  ratepayers 
would  not  increase  if  the  current 
arrangements  continue. 

Siunmary  Analysis  of  the  PTO 
Alternative 

The  PTO  Alternative  integrates  the 
Federal  generation  and  transmission 
system  with  the  ISO-controlled  grid. 
Under  this  alternative.  Western's 
customers  would  be  subject  to  all  of  the 
ISO  charges  associated  with 
transmission  and  delivery  of  Federal 
power  at  their  delivery  points.  For  off- 
system  Project  Use  loads  and  Preference 
customers,  the  resulting  increase  in  ISO 
transmission  and  related  charges  would 
result  in  a  cost  shift  from  the 
transmission  ser\'ice  now  provided  by 
PG&E  under  Contract  2948A.  These 
customers  are  currently  provided 
transmission  service  by  PG&E  for 
Federal  power  at  embedded  cost  rates. 
Western's  off-system  Project  Use  and 
Preference  customers  would  be  subject 
to  all  of  the  ISO  charges  associated  with 
transmission  and  delivery  of  Federal 
power  to  them.  These  charges  represent 
a  significant  increase  in  costs  to  off- 
system  Project  Use  loads  and  Western's 
Preference  customers.  These  costs  are 
now  being  paid  to  the  ISO  by  PG&E 
under  terms  of  Contract  2948A  but  will 
be  charged  to  off-system  Project  Use 


loads  and  Preference  customers  after 
January  1.  2005.  Unless  successor 
arrangements  can  be  successfully 
negotiated  with  PG&E,  and/or  other  cost 
allocation  arrangements  imdertaken, 
these  cost  shifts  are  unavoidable  not 
only  under  the  PTO.  but  also  for  the 
MSS,  sub-control  area,  and  control  area 
alternatives.  Western  will  consider 
alternatives  to  minimize  these  cost 
shifts  to  its  customers  as  part  of  its 
formal  rate  process. 

For  Project  Use  loads  and  Preference 
customers  directly  connected  to  the 
Federal  transmission  system,  the  cost- 
of-service  rates  would  increase 
substantially,  as  transmission  access 
charges  would  increase  from  cost-of- 
service  rates  associated  with  Federal 
transmission  facilities  to  include  the 
cost  of  statewide  transmission.  This 
would  result  in  a  significant  cost  shift 
to  these  users  without  a  corresponding 
increase  in  service  or  benefits. 

As  the  SC  for  Reclamation's 
generation  and  for  customers  who  have 
contracted  for  this  ser\'ice.  Western's 
overall  cost  to  deliver  Federal  power  to 
the  ISO  grid  may  not  significantly 
increase  if  it  is  able  to  operate  to 
minimize  the  need  to  purchase 
significant  amounts  of  imbalance  energy 
and/or  ancillary  services  under  the  PTO 
Alternative.  From  an  infrastructure 
standpoint,  the  PTO  Alternative  will 
still  require  development  and 
implementation  of  all  of  the  systems 
described  previously  in  the  section 
entitled,  "Implementing  the  Post-2004 
Power  Marketing  Plan,"  except  for  the 
reliability  support  function  portion  of 
the  Scheduling  system.  Implementing 
the  PTO  Alternative  would  eliminate 
the  need  for  a  scheduling  system  to 
support  the  reliability  function. 
However,  additional  programming 
would  be  required  to  assure  that  data 
would  be  appropriately  collected  and 
shared  between  Western's  Power 
Marketing  and  Power  Operations 
functions  and  the  ISO. 

From  a  staffing  standpoint.  Western 
would  Jidvu  to  maintain  a  24-hour 
Merchant  Desk  and  a  24-ho\u' 
Transmission  Switching  Desk,  requiring 
an  estimated  15  positions.  The 
Transmission  Switching  Desk  already 
exists.  Western  intends  to  hire  the 
Merchant  Desk  positions  from  within 
the  organization  to  the  maximum  extent 
possible  to  minimize  the  need  for  new 
staff  and  to  continue  transforming  its 
organization  to  meet  the  needs  of  its 
new  Marketing  Plan.  In  addition. 
Western  may  need  to  add  staff  to  the 
Settlements  function  to  reconcile  ISO 
charges  and  issue  bills  to  customers  for 
SC  services  provided  to  some  of  the 
customers  as  charged  by  the  ISO  to 
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Western.  Under  the  PTO  alternative,  the 
intent  is  to  use  existing  staff  to  the 
maximum  extent  possible. 

This  table  summarizes  the  relative 
ratings  of  each  evaluation  criteria  for  the 
PTO  Alternative: 

PTO' Alternative  Evaluation 
Summary 


Evaluation 
factors 

nffG€lS 

Almost 
meets 

Does 

not 

rneet 

RexibHity 

Certainty  

Durabttity 

Operating  Trans- 
parency   

Cost-Eftective- 
ness „ 

-XX 

XX 

XX 



XX 

XX 

The  Metered  Subsystem  Alternative 

The  ISO  defines  an  MSS  as  the  system 
of  a  transmission  owner  bounded  by 
ISO-certified  revenue  quality  meters  at 
each  interface  point  and  generating 
tmits  internal  to  that  metered  system. 
Upon  execution  of  an  MSS  agreement  or 
an  MSS  aggregator  agreement  with  the 
ISO,  the  agreement  would  establish 
Western's  transmission  system 
boundaries  and  identify  which  direct 
and  non-direct  connected  entities  would 
be  included  within  Western's  MSS. 
Western  would  remain  responsible  for 
operating,  maintaining,  and  replacing 
thfe  CVP  transmission  facilities. 
Reclamation  would  not  be  required  to 
execute  a  PGA  with  the  ISO. 
Reclamation  would  remain  responsible 
for  switching,  maintaining,  and 
replacing  the  CVP's  generating  facilities. 

Under  this  alternative,  Western  could 
operate  as  a  sub-control  juea  within  the 
ISO  control  area  and  would  be 
responsible  for  scheduling  the  use  of  the 
CVP  transmission  system  and  Western's 
Malin-Round  Mountain  transmission 
line.  Assuming  that  Western  remained 
as  the  COTP  operating  agent,  this  line 
would  also  be  under  the  operational 
control  of  Western,  with  Western 
continuing  to  be  responsible  for 
maintenance  and  replacement  of  these 
facilities.  Western  would  have  the 
scheduling  responsibility  for  use  of  the 
CVP  transmission  system,  the  COTP, 
and  the  Malin-Round  Mountain 
transmission  line.  The  ISO  would 
remain  as  the  single  path  operator  for 
the  entire  COL 

Operating  Scenario  To  Evaluate  the 
MSS  Alternative 

Under  the  MSS  Alternative,  Western 
would  have  a  physically  defined 
contiguous  system  that  includes  those 
customers  wishing  to  participate. 
Although  the  ISO  allows  off-system 


loads  to  le  aggregated  together  and 
incorpoiated  into  an  aggregated  MSS, 
because  jof  possible  resource  constraints 
associated  with  following  the  loads  of 
individi  al  participants.  Western  would 
fieed  to  etain  operational  flexibility 
over  the  ultimate  size  of  the  MSS  and 
the  timii  ig  of  when  new  participants 
would  hs  added.  Initially,  Western 
would  li  mit  the  size  of  the  MSS  to  First 
Preferen  ce.  Project  Use  loads,  and 
direct-c(  innected  Preference  Power 
customs  rs  wishing  to  participate.  Other 
Preferen  ce  Power  customers  may  be 
added,  a  s  Western  gains  operational 
experiei  ce.  The  aggregated  MSS  would 
be  simil  a  in  concept  to  dynamic 
schedul  ng  from  one  control  area  to 
another.  Western's  system  would  be 
integrati  d  within  the  ISO  control  area, 
but  Wes  em  would  manage  the  net 
power  fl  ows  through  the 
intercon  oection  points  with  the  ISO. 
Western  would  be  responsible  for 
schedul  ng  energy  deliveries  to  Project 
Use  loac  .  First  Preference  customers, 
and  oth(  r  Preference  customers  within 
the  MSS .  For  customers  not 
particip  iting  in  the  MSS,  Western 
would  s  :hedule  deliveries  with  the  ISO 
under  g<  neration  schedules  developed 
by  Recla  mation  and  Western. 

Weste  m  could  self-provide  imbalance 
energy  and  ancillary  services  to^the  MSS 
and  could  participate  fully  within  the 
ISO  meukets  if  excess  generation  or 
reserves  were  available.  Under  the  MSS 
Altemal  ive.  Western  would  operate  the 
contigu(  us  Federal  system  as  a  sub- 
control  1  irea  within  the  ISO  control  area. 
Off-syst(  im  customers  that  are 
particip  ints  in  Western's  MSS  would  be 
include(  I.  from  an  accounting 
standpo  nt,  as  if  they  were  inside  that 
sub-con  rol  arearin  a  similar  fashion  to 
Western  dynamically  scheduling  to  off- 
system  larticipants.  Under  the  MSS 
Altema  ive,  the  aggregated  MSS  net 
schedul  }d  interchange  with  the  ISO 
would  b  B  followed  on  a  10-minute  basis 
(or  poss  bly  5-minute  basis)  by  Western. 
The  imqalance  energy  provided  by  the 
ISO  woild  be  determined  as  the 
deviatia  a  from  net  scheduled 
intercha  nge  of  the  aggregated  MSS 
particip  mts,  integrated  over  a  10- 
minute  )eriod  (or  5-minute  period). 
This  is  (  ifferent  from  dynamic 
schedul  ng  in  that  Western  would 
follow  (  eviations  from  net  scheduled 
intercha  nge  on  a  4-second  basis. 

Westt  m  would  pay  all  the  ISO 
charges  associated  with  the  aggregated 
net  floiA  s  into  the  MSS.  Off-system 
Project  Jse  loads  and  Preference 
custom*  rs  participating  in  the  MSS 
would  i  Iso  be  charged  for  use  of  the  ISO 
grid.  W(  istem's  customers  directly 
conn»:t  jd  to  Western  would  not  be 


subject  to  charges  for  use  of  the  ISO  grid 
to  deliver  Federal  power.  However,  off- 
system  Project  Use  loads  and  Preference 
customers  would  incur  all  of  the  ISO 
transmission  and  related  charges 
associated  with  the  net  energy  deliveries 
to  the  MSS.  Western  would  market 
transmission  service  to  its  customers  in 
a  similar  fashion  as  is  done  today. 

From  an  operational  perspective. 
Western  would  have  a  24-hour 
Merchant  Desk  to  purchase  energy 
required  for  Western's  Variable 
Resource  and  Full  Load  Service 
customers  and  would  be  the  SC  for 
those  customers.  The  24-hour  staffing  of 
the  Merchant  Desk  is  required  by  the 
ISO  for  Western  to  maintain  SC  status. 
Western  would  also  have  to  maintain  a 
24-hour  Switching  Desk  to  perform 
switching  for  outages  of  system 
elements  (such  as  transmission  lines 
and-breakers)  for  maintenance,  repair,  or 
replacement,  or  to  assist  the  ISO  in 
restoring  the  system  following  a 
disturbance.  Since  Western  would  be 
scheduling  the  use  of  its  transmission 
system  and  those  elements  of  the  COI  it 
owns  or  is  responsible  for  under 
contract,  Western  would  maintain  a  24- 
hour  Transmission  Scheduling  Desk. 
Western  would  also  maintain  a  24-hour 
AGC  Desk  to  self-provide  ancillary 
services  and  to  minimize  imbalance 
energy  purchases. 

From  an  organizational  perspective. 
Western  would  continue  to  need  a 
power  accounting,  billing,  and 
settlements  function  to  account  for 
services  purchased  and  sold,  reconcile 
billings  from  the  ISO  and  others  to  the 
accoimting  records,  and  issue  invoices 
to  Western's  customers  and  the  ISO. 
Western  would  also  perform  the 
accounting  and  settlements  function  for 
the  MSS,  as  aggregated,  to  reconcile  the 
services  purchased  and  delivered  to 
individual  MSS  members.  This  could 
require  the  addition  of  settlements  staff 
above  current  levels. 

Evaluation  of  the  Flexibility  Criteria 
Under  the  MSS  Alternative 

Implementing  the  MSS  Alternative, 
like  the  PTO  Alternative,  would  subject 
Western  to  the  terms  and  conditions  of 
the  ISO  Tariff,  Notwithstanding  a 
contractual  agreement.  Western  would 
need  to  conform  its  business  practices 
every  time  the  ISO  Tariff  is  revised.  If 
a  new  RTO  is  established  and  the  ISO 
chooses  to  join,  any  changes  that  the 
ISO  would  need  to  make  to  its  existing 
operating  and  business  protocols  would 
also  need  to  be  made  by  Reclamation 
and  Western.  Western  would  either 
comply  with  any  changes  required 
within  the  time  frame  required  by  the 
ISO  or  choose  to  terminate  the  MSS 
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agreement.  Because  of  the  6-month 
notice  requirement,  the  effective  date  of 
the  termination  is  not  immediate.  In  the 
interim,  as  an  MSS,  Western  and 
Reclamation  would  need  to  confonn 
their  business  practices  to  the  extent  not 
precluded  by  Federal  law. 

If  the  ISO  is  certified  by  the 
Commission  as  an  RTO,  any  changes 
that  the  ISO  would  need  to  make  as  a 
result  of  its  new  role  would  presumably 
be  incorporated  in  its  tariff.  Western 
could  choose  to  either  undert^ake  the 
necessary  changes  in  its  business 
processes  or  choose  to  terminate  the 
MSS  agreement.  As  with  the  PTO 
Alternative,  because  of  a  specific  notice 
requirement  (several  existing  MSS 
agreements  have  a  6-month  termination 
notice  requirement)  the  effective  date  of 
the  termination  is  not  immediate.  In  the 
interim,  as  an  MSS,  Western  and 
Reclamation  would  need  to  conform 
their  business  practices  to  the  extent  not 
precluded  by  Federal  law^. 

Since  Reclamation  is  not  required  to 
sign  a  PGA  imder  the  MSS  agreement, 
to  the  extent  that  Reclamation  chooses 
not  to  be  party  to  Western's  MSS 
agreement,  potential  concerns  may  arise 
from  liability  that  Western  could  incur 
from  the  lack  of  a  contractual 
relationship  between  the  ISO  and 
Reclamation.  For  example,  as  the 
control  area  operator,  the  ISO  could 
direct  that  certain  generators  undertake 
specific  actions.  To  the  extent  that  such 
actions  are  inconsistent  with  the  project 
authorization  for  the  CVP,  or  other 
Federal  law  or  regulation.  Western 
would  need  to  negotiate  exceptions  to 
take  care  of  Federal  legal  and 
jurisdictional  issues.  The  specific  terms 
and  conditions  relating  to  the  ISO's 
operational  jiu-isdiction  over  Federally- 
owned  generation  and  transmission 
facilities  would  need  to  be  carefully 
evaluated  to  assure  that,  as  the  result  of 
implementing  this  alternative,  the 
authorized  project  purposes  of  the  CVP 
would  not  be  impaired. 

Because  the  MSS  Alternative 
specifically  requires  Western  to  define 
its  physical  boundaries,  it  provides 
future  flexibility  to  move  its  system 
intact  to  another  control  area  or  an  RTO. 
While  Western  is  under  an  MSS 
arrangement,  any  operating  changes 
necessitated  by  NERC  and  WECC  would 
presumably  be  translated  into  ISO  Tariff 
revisions  or  operational  protocol 
changes. 

Since  Western  would  have  its 
boundaries  formed  under  the  MSS 
Alternative,  Western  believes  that  this 
alternative  provides  for  short-term  and 
long-term  flexibility,  restricted  only  by 
the  termination  provisions  of  the  MSS 
agreement.  However,  the  MSS 


Alternative  could  create  business 
uncertainty  and  unforeseen  impacts  for 
off-system  Western  customers  should 
Western  decide  it  would  need  to 
terminate  its  MSS  agreement.  Since  the 
MSS  participant  continues  to  retain  its 
ability  to  provide  a  notice  to  terminate 
the  MSS  agreement  at  its  discretion. 
Western  concludes  that  this  option 
meets  the  flexibility  criteria. 

Evaluation  of  the  Certainty  Criteria 
Under  the  MSS  Alternative 

The  MSS  Alternative  provides 
participants  the  ability  to  avoid  some 
ISO  charges  because  the  ISO  will  base 
its  charges  on  net  flows  into  the  MSS, 
not  gross  flows  as  under  the  PTO 
option.  The  ISO  indicated  charges  for 
power  deliveries  to  off-system 
customers  would  be  based  on  "cost 
causation"  principles  that  would 
recover  the  cost  for  providing  the 
product  or  service.  Western  interpreted 
this  statement  to  mean  that  individual 
customers  would  be  charged  for  power 
deliveries  based  on  their  use  of  the  ISO 
grid.  Some  commentors  have  raised 
questions  related  to  the  meaning  of 
"cost  causation."  For  instance,  the 
TPUD  commented: 

During  the  July  30  hearing,  the  Cal  ISO's 
use  of  the  term  "cost  causation"  was 
illustrative  of  their  mind  set.  This  term 
should  not  be  conhised  with  'cost  based"  as 
it  seemed  the  Cal  ISO  wanted  to  imply.  Cost 
based  charges  are  based  on  the  cost  to 
provide  a  sen'ice.  "Cost  causation"  is  an 
attempt  to  appropriately  div\'y  up  whatever 
charges  a  particular  provider  can  get  away 
with  under  whatever  the  "Market"  rules  are 
at  the  time. 

The  TID  commented  on  the  cost  basis 
for  rates  under  a  Federal  control  area 
and  said: 

Under  an  alternative  CAISO  approach,  the 
cost  of  transmission  from  generation  to  load 
will  be  set  by  a  market  that  cannot  be  forecast 
with  any  certainty.  Although  there  may  be 
ways  to  partially  hedge  the  uncertainty,  there 
are  costs  associated  with  the  hedges  and 
hedges  are  not  perfect. 

The  ISO  is  in  the  midst  of 
implementing  new  operating  guidance 
for  its  MD02  initiative.  The  proposed 
new  initiative  would  implement  the 
concept  of  locational  marginal  pricing 
as  a  means  to  deal  with  congestion  of 
transmission  pathways.  If  MD02  is 
implemented  in  its  current  format 
during  periods  of  congestion,  the  ISO 
would  re-dispatch  all  generation  based 
on  economic  factors.  Under  this 
alternative,  affected  CVP  Preference 
Power  customers  and  the  Project  Use 
loads  could  end  up  paying  a  different 
price  than  the  actual  cost-of-service 
rates  associated  with  Federal 
hydropower  resources.  These  rates  may 


not  be  consistent  with  Reclamation  law 
and  policy  and  Western  may  need  to 
consider  mitigation  strategies.  Unlike 
the  PTO  Alternative,  where  all  CVP 
Preference  Power  customers  are 
potentially  impacted,  under  this 
alternative,  those  Preference  Power 
customers  and  Project  Use  loads,  which 
are  contained  within  Western's 
interconnected  generation  and 
transmission  system  (known  as  the 
bubble),  may  be  able  to  mitigate  some  of 
these  impacts. 

Under  the  MSS  Alternative,  Western 
and  its  customers  would  avoid  certain 
ISO  charges.  Although  Western  views 
the  MSS  Alternative  as  providing  some 
relief  from  ISO  charges,  to  the  extent 
that  some  of  these  charges  continue  to 
be  market-based  and  subject  to  changes 
from  tariff  amendments,  the  MSS 
Alternative  continues  to  present 
business  risk  and  uncertainty. 
Notwithstanding  a  contractual 
agreement.  Western  would  need  to 
conform  its  business  practices  every 
time  the  ISO  Tariff  is  revised.  Although 
the  MSS  Alternative  provides  some 
relief  from  costs,  to  the  extent  that  the 
charges  are  subject  to  potential  ISO 
Tariff  revisions  and  the  differential 
MD02  impacts  between  the  direct  and 
non-direct  connected  Preference  Power 
and  Project  Use  loads.  Western 
determined  that  this  alternative  almost 
meets  the  certainty  criteria. 

Evaluation  of  the  Durability  Criteria 
Under  the  MSS  Alternative 

In  general,  operating  business 
protocols  and  practices  are  established 
and  defined  by  the  agreements  which 
create  the  relationship.  These 
agreements  establish  obligations  and 
responsibilities  of  the  parties  and 
allocate  the  burdens  and  benefits  of 
each  business  relationship.  In  a 
contractual  relationship,  these  practices 
and  procedures  are  established  for  the 
duration  of  the  agreement  and  normally 
allow  the  parties  to  modify  parts  of  the 
agreement  over  time  to  properly  account 
for  any  significant  changes  in  the 
benefits  and  burdens  that  may  be 
experienced  by  either  party. 

Under  the  MSS  option,  although  the    ' 
relationship  between  Western  and  the 
ISO  will  be  based  upon  an  agreement 
entered  into  between  the  parties, 
because  the  ISO's  business  operating 
protocols  and  procedures  are  tariff 
based,  and  not  contract-based,  the 
terms,  conditions,  rates,  and  other 
pertinent  aspects  of  interacting  with  the 
ISO  can  be  changed  through  new  ISO 
Tariff  amendments.  Notwithstanding  a 
contractual  agreement.  Western  would 
need  to  conform  its  business  practices 
every  time  the  ISO  Tariff  is  revised.  In 
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the  event  Western  and  the  ISO  cannot 
agree  upon  potential  changes  to  its 
existing  agreement{s),  the  ISO  can 
submit  its  proposed  changes  to  the 
Commission  for  resolution. 

'Many  of  the  commentors  in  this 
public  process  expressed  concerns  with 
the  long-term  durability  of  any 
arrangement  with  the  ISO  because  the 
agreement  would  be  tariff-based.  Many 
of  the  comments  equated  stable,  long- 
term  business  relationships  as  occurring 
through  contract-based  and  not  tariff- 
based  relationships. 

For  instance,  the  TANC  .stated: 

Wp  believe  in  the  durability  of  long-term 
contracts  for  establisiiing  rights  and 
obligations  of  load  serving  entities.  Western 
has  always  utilized  this  approach  to  doing 
business.  The  CAISO  has  historically 
attempted  to  alter  tlie  rights  and  obligations 
of  existing  contracts.  The  CAISO  utilizes 
tariffs  that  can  and  have  been  frequently 
changed.  The  CAISO  files  amendments  too 
frequently  to  consider  die  CAISO  Tariff 
durable  or  predictable. 

Others  such  as  the  MID,  the  TID,  and 
the  SVP  cite  the  55  amendments  filed  by 
the  ISO  at  the  Commission  in  the  last  5 
years  as  evidence  that  a  Relationship 
with  the  ISO  is  not  durable. 

The  ISO  commented: 

The  ISO's  operating  protocols  have 
remained  substantially  the  same  since  the 
ISO  start-up  date  in  1998.  The  only  changes 
in  operating  protocols  are  based  on  the  need 
to  comply  with  changing  operational  criteria 
from  the  MERC  and  WECC.  However,  every 
control  area,  including  the  Western  Control 
Area,  would  have  to  make  similar  changes 
over  time.  Admittedly,  the  ISO  has 
necessarily  changed  the  protocols  associated 
with  markets,  market  implementation  and 
market  rules  a  number  of  times  over  the  past 
6  ysars.  Given  that  the  ISO  was  the  first  of 
its  kind  in  the  United  States,  an  evolutionary 
process  has  been  necessary  when  it  comes  to 
markets.  Thus  Western's  concern  with 
durability  with  respect  to  operating  protocols 
has  been  met,  but  market  durability  is  still 
evolving  and  will  continue  to  evolve  for  a 
number  of  years  to  come.  Western  cannot 
disguise  its  concern  regarding  "operating 
protocol  durability"  as  an  off-hand  reference 
to  the  energy  crisis  and  changing  market 
rules.  Moreover,  the  ISO's  ongoing  market 
modifications  are  designed  to  promote 
stability  based  on  experience,  best  practices, 
and  coordination  of  operations  to  the  benefit 
of  all  California  consumers  and  market 
participants. 

From  a  durability  standpoint,  the 
MSS  Alternative  is  only  as  durable  as 
the  ISO  Tariff  is  over  time.  Fifty-seven 
ISO  Tariff  amendments  have  been  filed 
since  the  ISO  became  operational  in 
1998.  Western  notes  the  ISO  has  filed 
four  tariff  amendments  since  this  public 
process  began  on  June  24,  2003. 
Notwithstanding  a  contractual 
agreement.  Western  would  need  to 


conform  its  business  practices  every 
time  the  ISO  Tariff  is  revised.  Although 
it  is  imp  )rtant  to  distinguish  between 
procedu  al  and  substantive  changes  to 
'  ^ariff.  the  underlying  ability  of 
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operation  of  the  Federal  system 
unilaterally.  Western  acknowledges  that 
changes  in  the  operation  of  the  Federal 
system  would  have  to  be  structured  to 
assure  that  unintended  impacts  to  third 
parties  do  not  occur.  Because  of  these 
considerations.  Western  concludes  that 
the  MSS  Alternative  meets  the 
operational  transparency  criteria. 

Evaluation  of  the  Cost-Effectiveness 
Criteria  Under  the  MSS  Alternative 

Navigant  prepared  a  revised 
comparative  economic  benefit  analysis 
for  each  post-2004  operational 
alternative  considered  on  behalf  of 
Reclamation  and  Western  incorporating 
comments  received  from  the  ISO  and 
others  related  to  the  underlying 
assumptions  used  in  the  study.  The 
revised  study  shows  that, 
comparatively,  the  cost  of  the  MSS  and 
control  area  alternatives  remain  similar 
and  that  the  PTO  option  continues  to  be 
the  lea.st  cost-effective  of  the  three  post- 
2004  alternatives  being  considered. 

Commentors  during  the  public 
process  expressed  their  views  about  the 
comparative  economic  study  performed 
by  Navigant  and  the  importance  of  the 
cost  effectiveness  criteria. 

The  TANC  commented: 

*   *   *  given  the  rapid  escalation  of  the 
CAISO  costs,  numerous  inaccuracies  of 
CAISO  settlements,  and  extreme  complexity 
and  variability  of  CAISO  market  design, 
assumption-based  cost  forecasts  in  the 
CAISO  environment  are  difficult  to  estimate 
and  cannot  be  the  most  important  e\'aluation 
criteria  for  Western  and  its  Customers. 

The  TPUD  stated: 

The  Navigant  study  and  the  forthcoming 
Cal  ISO  study,  which  will  no  doubt  repudiate 
most,  if  not  all,  of  Navigant's  work,  are  a 
waste  of  time,  money  and  effort.  A  prediction 
of  how  many  tariff  amendments  the  Cal  ISO 
will  file  over  the  next  twenty  years  would  be 
more  certain  than  anyone's  prediction  of  the 
Cal  ISO  costs  just  two  years  from  now. 

The  TID  conmiented: 

Western  should  not  be  persuaded  to  forego 
the  FCA  [Federal  Control  Area]  option 
because  some  indicate  that  it  may  not  be  the 
low  cost  option.  If,  as  the  CAISO,  and 
perhaps  others,  purport,  participating  in  the 
CAISO  is  the  most  cost  effective  approach, 
then  over  time.  Western  customers  will 
migrate  to  the  CAISO  market.  The  CAISO  has 
a  mission  of  being  the  preferred  transmission 
provider.  If  they  meet  the  goal,  Western 
customers  will  find  ways  to  participate  and 
join  the  CAISO.    . 

A  nimiber  of  Western's  customers 
were  especially  concerned  about 
increases  in  their  internal  costs 
associated  with  meeting  the  billing  and 
settlements  requirements  associated 
with  participating  in  the  ISO  markets. 
Increased  complexity  and  the  need  for 
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additional  investment  in  software  and 
other  associated  equipment  and 
infrastructure,  as  well  as  additional  staff 
to  handle  ISO  business  requirements, 
are  all  concerns. 

Western  views  the  Navigant  study  as 
what  it  was  intended  to  be;  a  screening 
study  to  determine  if  any  one  of  the 
alternatives  were  more  or  less  cost- 
effective  than  the  other  alternatives.  The 
revised  comparative  economic  studies 
containing  updated  assumptions, 
referenced  above,  continue  to  indicate 
that  the  MSS  and  Control  Area 
alternatives  are  comparable.  Western, 
therefore,  concludes  that  the  MSS 
Alternative  meets  the  cost-effectiveness- 
criteria. 

Under  the  terms  and  conditions  of 
Contract  2948A,  PG&E  agreed  to  provide 
transmission  service  to  Federal  Project 
Use  loads  and  Preference  customers 
instead  of  the  Federal  Government 
constructing  its  own  transmission 
system.  Although  this  contract  expires, 
since  PG&E's  actions  precluded  the 
Federal  Government  from  constructing 
its  own  facilities.  Western  asserts  that 
PG&E  is  responsible  for  assuring  the 
delivery  of  Federal  power  at  rates 
consistent  with  its  embedded  cost  of 
service.  Any  cost  increases  for 
transmission  service  beyond  those 
afready  established  under  the  terms  and 
conditions  of  Contract  2948A  constitute 
a  cost-shift  to  Reclamation's  Project  Use 
loads  and  Western's  Preference 
customers.  Since  PG&E  is  now  paying 
those  costs,  costs  to  statewide  ratepayers 
would  not  increase  if  the  current 
arrangement  continues. 

Summary  Analysis  of  the  MSS 
Alternative 

The  MSS  Alternative  includes 
operation  of  the  Federal  system  as  a  sub- 
control  area  within  the  ISO  control  area 
and  provides,  through  accounting 
mechanisms  with  the  ISO,  for  Western 
to  follow  the  loads  of  Western's  MSS 
participants.  Through  the  "net" 
settlements  treatment  of  the  MSS  by  the 
ISO,  some  of  the  ISO  charges  for 
imbalance  energy  and  reserves  could  be 
avoided  by  MSS  participants.  However, 
olf-system  Project  Use  loads  and 
Preference  customers  would  still  be 
subject  to  transmission  and  related 
charges  by  the  ISO.  With  the  expiration 
of  Contract  2948A,  the  expenses 
previously  paid  by  PG&E  would  be 
shifted  to  off-system  customers.  These 
customers  would  see  a  significant 
increase  in  their  costs  for  transmission 
service. 

Western's  off-system  Project  Use  loads 
and  Preference  customers  would  be 
subject  to  all  of  the  ISO  charges 
associated  with  transmission  and 


delivery  of  Federal  power  to  them. 
These  charges  represent  a  signiiicant 
increase  in  costs  to  Western's  off-system 
customers.  Under  Contract  2948 A, 
PG&E  has  an  obligation  to  serve  the 
combined  PG&E/Westem  load  under  the 
terms  and  conditions  of  the  contract. 
These  costs  are  now  being  paid  to  the 
ISO  by  PG&E  under  terms  of  Contract 
2948A  but  will  be  charged  to  Western's 
oif-system  customers  after  January  1, 
2005.  The  "net"  settlement  treatment,  if 
these  Project  Use  loads  and  Preference 
customers  are  MSS  participants,  may 
reduce  the  total  cost  impact  but  some 
cost  shifting  will  occur.  Unless 
successor  arrangements  can  be 
successfully  negotiated  with  PG&E,  and/ 
or  other  cost  allocation  arrangements 
undertaken,  these  cost  shifts  are 
unavoidable  under  the  PTO,  MSS,  sub- 
control  area,  and  control  area 
alternatives.  As  part  of  its  formal  rate 
process,  Western  is  considering 
alternatives  to  minimize  these  cost 
shifts  to  its  customers. 

From  an  infrastructure  standpoint,  the 
MSS  Alternative  will  still  require  the 
development  and  implementation  of  all 
of  the  systems  described  previously  in 
the  section  entitled,  "Implementing  the 
post-2004  Power  Marketing  Plan."  In 
addition  to  these  systems.  Western  will 
have  to  upgrade  its  Supervisory  Control 
and  Data  Acquisition  (SCADA)  system 
to  include  Ein  AGC  module.  From  a 
staffing  standpoint,  Western  would  have 
to  maintain  a  24-hoiu-  Merchant  Desk 
and  a  24-hour  Transmission  Switching 
Desk,  requiring  an  estimated  15 
positions.  The  Transmission  Switching 
Desk  already  exists.  Western  intends  to 
hire  the  Merchant  Desk  positions  from 
within  the  organization  to  the  maximum 
extent  possible  to  minimize  the  need  for 
new  staff  and  to  continue  transforming 
its  organization  to  meet  the  needs  of  its 
new  Marketing  Plan.  Western  would 
have  to  maintain  a  24-hour  AGC  desk 
and  a  24-hour  Transmission  Scheduling 
and  Security  Desk  requiring  another 
estimated  14  positions.  Because  of  the 
existing  staffing  levels,  Western 
anticipates  that  it  will  need  to  hire  only 
eight  new  positions  to  staff  these  three 
desks  (AGC,  Transmission  Scheduling, 
and  Transmission  Security)  above  what 
is  required  for  the  PTO  Alternative. 
Western  may  also  need  to  add 
additional  staff  to  the  Settlements 
function  to  account  for  and  reconcile 
ISO  and  Western  charges  and  issue  bills 
to  MSS  participants  for  services 
provided  in  following  load  and 
providing  reserves  for  MSS  participants. 
Western  estimates  it  will  need  an 
additional  two  positions  to 
accommodate  these  activities. 


This  table  summarizes  the  relative 
ratings  of  each  evaluation  criteria  for  the 
MSS  Alternative: 

MSS  Alternative  Evaluation 
Summary 
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The  Control  Area  Alternative 

Under  this  alternative,  Western  would 
initiate  the  control  area  certification 
process  by  submitting  an  application  to 
MERC  and  WECC.  This  process  requires 
up  to  6  months  to  complete  and  requires 
Western  to  document  its  ability  to 
operate  its  system  reliably  under  all 
applicable  NERC  and  WECC  policies 
and  guidelines.  In  addition.  Western 
must  demonstrate  its  operations  will  not 
affect  neighboring  confrol  areas.  In  the 
event  impacts  to  neighboring  control 
areas  are  identified.  Western  must 
identify  and  implement  sufficient 
remedial  measures  to  mitigate  such ' 
impacts. 

Once  an  application  is  submitted,  a 
review  team  is  selected  fit)m  the  WECC 
membership.  The  review  process 
includes  interviews  and/or 
questionnaires  of  neighboring  control 
areas.  This  process  is  designed  to 
identify  issues  that  may  arise  from 
Western  forming  a  control  area.  Any 
issues  that  are  identified  during  the 
review  process  must  be  resolved  to  the 
satisfaction  of  WECC  before  a  new 
control  area  is  certified.  When  the 
review  team  is  satisfied  that  Western 
can  operate  its  system  reliably  within 
applicable  NERC  and  WECC  criteria,  the 
review  team  will  recommend  to  the 
NERC  and  WECC  Boards  of  Directors 
that  certification  status  be  approved. 
Western  would  receive  certification  to 
operate  as  a  control  area  only  when  the 
review  team's  recommendation  is 
approved  by  the  NERC  and  WECC 
Boards  of  Directors. 

Under  this  alternative.  Western  would 
continue  to  be  responsible  for  operating, 
maintaining,  and  replacing  the  CVP 
fransmission  facilities.  Reclamation 
would  remain  responsible  for  switching, 
maintaining,  and  replacing  the  CVP 
generating  facilities.  Under  this 
alternative.  Western  would  operate  as  a 
control  area  and  establish  control  area 
boimdaries  with  the  ISO,  the  BPA,  and 
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SMUD.  Western  would  schedule  the  use 
of  the  CVP  transmission  system  and 
Western's  Malin-Round  Moimtain 
transmission  line.  If  Western  continues 
in  its  roles  as  the  operating  agent  for 
COTP,  this  line  would  also  be  included 
within  the  Western  control  area  and 
Western  would  assume  responsibility 
for  its  operational  control.  As  long  as  it 
continues  as  COTP's  operating  agent, 
Western  would  continue  to  provide 
services  to  maintain  and  replace  these 
facilities.  Western  would  schedule  use 
of  the  CVP  transmission  system,  the 
COTP.  and  the  Malin-Round  Mountain 
transmission  line.  The  ISO  would 
remain' as  the  single  path  operator  for 
the  entire  COI. 

Operating  Scenario  To  Evaluate  the 
Control  Area  Alternative 

Under  the  Control  Area  Alternative, 
Western  would  establish  a  physically 
defined  contiguous  system.  As  a  control 
area  operator.  Western  would  manage 
the  net  power  flows  through  its 
interconnection  points  with  the  ISO, 
BPA.  and  SMUD  under  NERC  and 
WECC  criteria  and  guidelines.  Western 
would  schedule  energy  deliveries  to 
Project  Use  load,  First  Preference 
customers,  and  other  customers,  match 
its  generation  and  load,  provide 
reserves,  and  provide  firequency  support 
for  the  WECC  interconnection  under 
NERC  and  WECC  criteria  and  generation 
schedules  developed  by  Reclamation 
and  Western. 

Western  would  self-provide 
imbalance  energy  and  ancillary  services 
and  could  participate  in  the  ISO  markets 
whenever  excess  generation  or  reserves 
are  available.  Although  off-system 
customers  would  not  be  included  in  the 
initial  control  area  formation  phase. 
Western  contemplates  discussing  the 
possibility  of  djmamically  scheduling  to 
off-system  customers  vnth  the  ISO  after 
su£Bcient  experience  is  gained  as  a 
control  area  operator  and  the  ability  of 
Reclamation's  generation  to  follow  loads 
dynamically  is  ascertained. 

Western's  customers  directly 
connected  to  Western's  system  would 
not  be  subject  to  use  of  the  ISO  grid  for 
deliveries  of  Federal  power.  However, 
oiT-system  Project  Use  loads  and 
Preference  customers  would  incur  all  of 
the  ISO  transmission  and  related 
charges  associated  with  the  deliveries  of 
Fedmal  power.  Western  would  market 
transmission  service  to  its  customers  on 
an  open  access  and  non-discriminatory 
basis. 

From  an  operational  perspective. 
Western  would  have  a  24-hour 
Merchant  Desk  to  purchase  energy 
required  for  Western's  Variable 
Resource  and  Full  Load  Service 


custome  rs  and  would  act  as  the  SC  for 
Reclams  tion's  generation  and  Project 
Use  loac  s,  as  well  as  for  interested 
customers.  The  24-hour  staffing  of  the 
Merchai  t  Desk  is  required  by  the  ISO 
for  West  3m  to  maintain  its  SC  status,  as 
well  as  1 3  implement  its  post-2004 
Marketiag  Plan.  Western  would  also 
maintain  a  24-hour  Switching  Desk  to 
perform  switching  for  outages  of  system 
element  (such  as  transmission  lines 
and  breakers)  for  maintenance,  repair,  or 
replaceifent,  or  to  assist  the 
intercoi^ected  systems  in  restoring  the 
system  f  illowing  a  distiirbance.  Since 
Western  would  schedule  the  use  of  its 
transmis  sion  system  and  those  elements 
of  the  C(  )I  it  owns  or  is  responsible  for 
imder  cc  ntract,  Western  would  have  to 
maintaii  a  24-hour  Transmission 
Scheduling  Desk.  To  regulate  the 
control  area,  Western  would  maintain  a 
24-hour  L\GC  Desk. 

From  an  organizational  perspective, 
Western  would  continue  to  need  a 
power  accounting,  billing,  and 
settlemehts  function  to  account  for 
services  purchased  and  sold,  reconcile 
billings  rom  the  ISO  and  others  to  the 
account:  ag^ records,  and  issue  invoices 
to  Westt  m's  customers  and  the  ISO. 
Current  staffing  levels  in  the  settlements 
function  would  need  to  increase  by  an 
additional  two  positions  to  support  the 
additional  workload  for  the  Control 
Area  Altjamative. 


Evaluation  of  the  Flexibility  Criteria 
Under  the  Control  Area  Alternative 

Undei  the  Control  Area  Alternative, 
Western  would  be  required  to 
physicaly  establish  its  boundaries  and 
become  k  stand-alone  unit  within  the 
WECC  interconnection.  In  forming  a 
control  area,  Western  would  need  to 
have  operational  agreements  with 
neighbofing  control  areas  to  assure  it 
would  o  aerate  its  system  in  concert 
with  nei  jhboring  systems.  These 
arrange!  lents  typically  include  metering 
and  con  munication  agreements, 
emergen  cy  operations  procedures, 
normal  i  iperating  procedures,  data 
exchang  }  arrangements,  and  power 
accoimt  ng  procedures.  These 
arranger  lents  comply  with  NERC  and 
WECC  s  andards. 

As  NHIC  and  WECC  industry  wide 
standards  change.  Western  would  have 
to  chanaa  its  procedures  and  structiue 
its  interlcontrol  area  agreements  to 
accommodate  such  industry  wide 
changes^  Therefore,  short-term 
flexibili  y  would  be  provided  for  within 
the  cons  ^ct  of  the  inter-control  area 
agreeme  ats. 

When  and  if.  Western  chooses  to  join 
an  RTO,  it  could  do  so  as  a  stand-alone 
entity,  v  ithout  the  need  to  terminate 


any  agreement.  The  operating 
agreements  between  Western  and  the 
neighboring  control  areas  would  not 
change,  because  from  a  physical 
standpoint,  nothing  changes  if  Western 
joins  an  RTO.  Operational  protocols 
may  change,  but  the  physical  operation 
of  the  system  must  continue.  Changes  in 
operational  protocols  would  still  have  to 
comply  with  the  applicable  NERC  and 
WECC  reliability  standards. 

Because  of  the  absence  of  the  need  to 
terminate  any  agreement,  and  the 
intended  construct  of  the  inter-control 
area  agreements  with  neighboring 
control  areas,  Western  concludes  the 
Control  Area  Alternative  meets  the 
flexibility  criteria. 

Evaluation  of  the  Certainty  Criteria 
Under  the  Control  Area  Alternative 

Under  the  Control  Area  Alternative, 
neither  Western  nor  the  direct- 
connected  customers  would  be  subject 
to  ISO  charges  except  for  those  services 
purchased  from  the  ISO.  Western, 
however,  would  charge  the  direct- 
connected  customers  for  capacity, 
energy,  transmission,  and  ancillary 
services  with  rates  determined  through 
a  public  process.  Western's  off-system 
Project  Use  loads  and  Preference 
customers  would  be  subject  to  ISO 
charges  for  transmission  and  delivery  of 
Federal  power  and  ancillary  services. 
Under  this  alternative.  Western  intends 
to  implement  dynamic  scheduling  after 
it  has  sufficient  experience  operating  as 
a  control  area.  Consequently,  non-dkect 
connected  customers  may  be  able  to 
avoid  some  of  the  imbalance  energy  and 
reserve  charges  of  the  ISO  shortly  after 
the  control  area  is  established  and 
operational. 

Costs  associated  with  the  Control 
Area  Alternative  are  expected  to  be 
fairly  predictable  and  include  charges 
for  labor  and  equipment  to  operate, 
maintain,  and  replace  the  CVP 
transmission  facilities  of  Western  and 
the  costs  allocated  to  hydropower 
generation  facilities  owned  and 
operated  by  Reclamation.  These  costs 
have  historically  been  included  in  CVP 
power  rates  established  by  Western. 
CVP  rates  are  cost  based  and  established 
at  the  lowest  possible  rates  consistent 
with  sound  business  principles. 
Additional  costs  associated  v«rith 
operating  a  control  area  are  purchased 
power  costs  necessary  to  balance  the 
control  area  during  the  fall  and  winter 
months  when  instifficient  generation  is 
available  to  meet  Project  Use  and  First 
Preference  loads.  Power  purchased  for 
these  purposes  is  exp'ected  to  be 
purchased  in  the  forward  markets  as 
blocks,  rather  than  purchased  on  the 
spot  market,  to  reduce  price  volatility 
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and  ensure  stable  rates.  With  the 
ongoing  development  of  generation 
optimization  tools,  Western  expects  the 
timing  and  quantity  of  purchased  power 
amounts  can  be  predicted  with 
reasonable  certainty  after  Contract 
2948A  expires. 

Using  the  forward  purchase  approach, 
the  Control  Area  Alternative  should 
limit  Western's  exposure  to  the  spot 
market.  Because  the  preponderance  of 
Western's  costs  are  within  Western's 
control,  CVP  rates  should  remain 
reasonably  stable  over  time,  and  rate 
adjustments  should  not  be  needed  more 
often  than  that  which  has  historically 
occurred,  approximately  every  3  years. 
As  a  control  area,  Western  would  be 
required  to  meet  WECC  and  NERC 
operating  criteria.  To  the  extent  Western 
is  not  able  to  fully  comply  with  such 
criteria,  it  will  be  subject  to  financial 
penalties  lor  non-compliance.  Western 
has  considered  this  risk  in  its  decision- 
making process. 

The  ISO  is  in  the  midst  of 
implementing  new  operating  guidance 
for  its  MD02  initiative.  This  new 
initiative  would  implement  the  concept 
of  locational  marginal  pricing  to  deal 
with  transmission  congestion.  If  MD02 
is  implemenled  in  its  current  format 
during  congestion  periods,  the  ISO 
would  re-dispatch  all  generation  based 
on  economic  factors.  Under  this 
alternative,  CVP  Preference  customers 
and  Project  Use  loads  that  remain  in  the 
ISO  control  area  could  end  up  paying  a 
different  price  than  the  cost-of-ser\'ice 
rates  associated  with  Federal 
hydropower  resources.  These  rates  may 
not  be  consistent  with  Reclamation  law 
and  policy  and  Western  may  need  to 
consider  mitigation  strategies.  Western 
concludes  that  for  control  area 
participants,  the  Control  Area 
Alternative  meets  the  certainty  criteria. 

In  addition  to  implementing  a  new 
control  area.  Western  is  also  considering 
the  possibility  of  assessing  charges  on 
the  PACI  associated  with  the  cost  of  off- 
system  deliveries  to  its  customers 
served  via  the  ISO-controlled  grid.  The 
intent  of  Congress,  when  it  authorized 
the  construction  of  the  PACI,  was  to 
assure  that  Federal  Preference 
customers  would  receive  powei;  as  if 
Federal  facilities  had  been  constructed. 
Although  this  cost  would  in  effect  result 
in  rate  pancaking  users  of  the  PACI. 
Western  believes  these  costs  are 
relatively  miner  and  assures  that  the 
intent  of  Congress  continues  to  be  met. 
These  costs  are  outside  the  scope  of  this 
process  and  will  be  discussed  as  part  of 
the  rate  process  for  implementation  of 
the  post-2004  Marketing  Plan  and  the 
post-2004  Operational  Alternative, 


which  is  scheduled  to  start  February 
2004. 

Evaluation  of  the  Durability  Criteria 
Under  the  Control  Area  Alternative 

Under  the  Control  Area  Alternative, 
Western  would  be  subject  to  industry 
wide  changes  in  operating  protocols  and 
business  practices  coordinated  by  NERC 
and  WECC.  These  changes  generally 
result  ft-om  policy  or  standards  changes 
made  through  industry  consensus  and 
approved  by  the  NERC  and  WECC 
Boards  of  Directors  and,  historically, 
have  not  occurred  with  great  frequency. 

Changes  in  Western's  Dusiness 
practices  are  generally  determined  by 
changes  in  Federal  or  industry  wide 
policies  and  may  be  made  through  a 
public  process  designed  to  assure  that 
the  impacts  of  these  changes  are  fully 
understood  by  the  agency  prior  to 
implementing  them.  Western 
contemplates  executing  contracts  with 
intra-control  area  participants.  These 
contracts  would  recognize  physical 
rights  and  should  assure  reasonable 
predictability  and  allow  the  participants 
to  manage  their  risks  and  make  the 
appropriate  long-term  business 
deaJ«;ions.  Because  the  operating 
protocols  and  business  practices  under 
the  Control  Area  Alternative  are 
controlled  by  industry'  consensus  or 
Westerns  own  actions.  Western 
concludes  that  the  Control  Area 
Ahemative  meets  the  durability  criteria. 

Evaluation  of  the  Operating 
Transparency  Criteria  Under  the  Control 
Area  Alternative 

To  become  a  certified  control  area. 
Western  would  have  to  operate  under 
NERC  and  WECC  operating  criteria  and 
guidelines.  These  criteria  and  guidelines 
require  that  the  operation  of  Western's 
system  cannot  impact  other  control 
areas.  If  Western  were  to  change  the 
operation  of  the  Federal  system,  as  a 
control  area,  it  would  have  to  assure 
such  changes  would  not  impact  third 
parties  or  its  operation  would  not 
violate  NERC  and  WECC  requirements 
and  consequently  be  subject  to  financial 
penalties  under  the  WECC  Reliability 
Management  System  agreement. 
Because  of  the  requirements  within 
NERC  and  WECC  criteria  and  guidelines 
to  assure  no  impacts  on  third  parties 
occur  as  a  result  of  Western's  control 
area  operations.  Western  concludes  that 
the  Control  Area  Alternative  meets  the 
operating  transparency  criteria. 

Evaluation  of  the  Cost-Effectiveness 
Criteria  Under  the  Control  Area 
Alternative 

Western  is  considering  the  possibility 
of  assessing  charges  on  the  PACI 


associated  with  the  cost  of  off-system 
deliveries  to  its  Project  Use  loads  and 
Preference  customers  served  via  the 
ISO-controlled  grid.  The  intent  of 
Congress,  when  it  authorized  the 
construction  of  the  PACI,  was  to  assure 
that  Federal  Project  Use  loads  and 
Preference  customers  would  receive 
power  as  if  Federal  facilities  had  been 
constructed.  Although  this  cost  would 
in  effect  result  in  rate  pancaking  for 
PACI  users.  Western  believes  these  costs 
are  relatively  minor  and  assures  the 
intent  of  Congress  continues  to  be  met. 
These  costs  are  outside  the  scope  of  this 
process  and  will  be  discussed  as  part  of 
the  rate  process  for  implementation  of 
the  post-2004  Marketing  Plan  and  the 
post-2004  Operational  Alternative, 
which  is  scheduled  to  start  February  - 
2004. 

Navigant  prepared  a  revised 
comparative  economic  benefit  analysis 
for  each  post-2004  operational 
alternative,  which  incorporated 
comments  received  from  the  ISO  and 
others  related  to  the  underlying 
assumptions  used  in  the  study.  The 
revised  study  shows  that, 
comparatively,  the  relative  cost  of  the 
MSS  and  Control  Area  alternatives 
remain  similar.  The  PTO  option 
continues  to  be  the  least  desirable  from 
a  cost  standpoint  of  the  three  post- 2004 
alternatives  under  consideration. 

Western  reviewed  the  comments  on 
the  Navigant  study  referenced  above 
provided  by  the  ISO  and  others  and 
made  a  number  of  changes  to  the  study 
which  are  described  in  the  section 
entitled  "Comparative  Economic 
Benefits  Study."  The  revised  study 
continues  to  indicate  that  the  MSS  and 
Control  Area  alternatives  are 
comparable. 

During  the  public  process, 
commentors  offered  some  views  relative 
to  the  economic  studies  performed  by 
Navigant  and  the  importance  of  the  cost 
effectiveness  criteria. 

The  TANC  commented: 

*   *   *  given  the  rapid  escalation  of  the 
CAISO  costs,  numerous  inaccuracies  of 
CAISO  settlements,  and  extreme  complexity 
and  variability  of  CAISO  market  design, 
assumption-based  cost  forecasts  in  the 
CAISO  environment  are  difficult  to  estimate 
and  cannot  be  the  most  important  evaluation 
criteria  for  Western  and  its  customers. 

The  TPUD  stated: 

The  Navigant  study  and  the  forthcoming 
Cal  ISO  study,  which  will  no  doubt  repudiate 
most,  if  not  all,  of  Naviganfs  work,  are  a 
waste  of  time,  money  and  effort.  A  prediction 
of  how  man\  tariff  amendments  the  Cal  ISO 
will  file  over  the  next  twenty  years  would  be 
more  certain  than  emyone's  prediction  of  the 
Cal  ISO  costs  just  two  years  from  now. 

The  TID  commented: 
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Western  should  not  be  persuaded  to  forego 
the  FCA  (Federal  Control  Area]  option 
because  some  indicate  that  it  may  not  be  the 
low  cost  option.  If,  as  the  CAISO,  and 
perhaps  others,  purport,  participating  in  the 
CAISO  is  the  most  cost  effective  approach, 
then  over  time.  Western  customers  vtrill 
migrate  to  the  CAISO  market.  The  CAISO  has 
a  mission  of  being  the  preferred  transmission 
provider.  If  they  meet  the  goal,  Western 
customers  will  find  ways  to  participate  and 
)oin  the  CAISO. 

The  ISO  and  a  number  of  other 
commentors  expressed  concern  that 
Western  has  the  information  it  needs  to 
make  a  fully  informed  decision,  and  that 
the  decision  recognize  and  incorporate 
the  needs  of  all  the  parties,  and  not  just 
a  small  subset.  Western  views  the 
Navigant  study  as  a  screening  study  to 
detennine  the  comparative  differences 
between  the  alternatives  and  to 
determine  which  alternatives,  if  any,  are 
clearly  better  or  worse  than  the  others. 
The  study  looked  at  the  cost  of 
delivering  Federal  Base  Resource  to 
Variable  Resource  customers,  and 
Federal  Base  Resource  and  Custom 
Product  power  for  Full  Load  Service 
customers  to  the  customers'  delivery 
point(s).  Western  believes  that  the  study 
used  reasonable  assumptions  and  cost 
data  based  on  information  available  at 
the  time.  As  a  comparative  benefit 
study,  the  results  were  never  intended 
to  be  used  to  identify  and  allocate  cost 
repayment  responsibilities.  Western  is 
undertaking  a  separate  rate  process  to 
support  the  post-20U4  operations 
alternative.  The  rate  process  is  the 
appropriate  forum  to  discuss  cost 
allocation  and  Bnancial  repayment 
obligations.  Western  has  analyzed  the 
comments  and  determined  that  the 
Control  Area  Alternative  meets  the  cost- 
effectiveness  criteria. 

Under  the  terms  and  conditions  of 
Contract  2948A,  PG&E  agreed  to  provide 
transmission  service  to  Federal  Project 
Use  and  Preference  customers  instead  of 
the  Federal  Government  constructing  its 
own  transmission  system.  Although  this 
contract  expires,  since  PG&E's  actions" 
precluded  tbe  Federal  Government  from 
constructing  its  own  facilities.  Western 
asserts  that  PG&E  is  responsible  for 
assuring  the  delivery  of  Federal  power 
at  rates  consistent  with  its  embedded 
cost  of  service.  Therefore,  any  cost 
increases  for  transmission  service 
'beyond  those  already  established  under 
the  terms  and  conditions  of  Contract 
2948A  constitute  a  cost-shift  to  Project 
Use  loads  and  Preference  customers. 
Since  PG&E  is  now  paying  those  costs, 
costs  to  statewide  ratepayers  would  not 
increase  if  the  current  arrangements 
continue. 


Summai  y  Analysis  of  the  Control  Area 
Altemal  ive 

Imple  nenting  the  Control  Area 
Altemal  ive  would  allow  the  Federal 
transmij  sion  system  to  be  operated  as  a 
NERC  aj  id  WECC  certified  control  area. 
Custom)  irs  directly  connected  to 
Western  s  system  would  avoid  ISO 
charges  or  transmission  and  related 
services  but  would  incur  similar  charges 
from  W«  stem.  Off-system  Project  Use 
loads  an  cl  Preference  customers  would, 
howevei ,  incur  ISO  transmission  and 
related  (jharges.  This  would  represent  a 
cost  shift  from  the  transmission  service 
presentl  y  provided  to  off-system  Project 
Use  loa<  s  and  Preference  customers 
under  C  mtract  2948A.  As  discussed 
under  tl  e  PTO  option,  these  customers 
are  curr  intly  provided  such 
transmi!  sion  service  by  PG&E  for 
Federal  jower  at  embedded  cost  rates. 
Off-systi  m  Project  Use  loads  and 
Preferen  ce  customers  would  be  subject 
to  all  of  the  ISO  charges  associated  with 
transmi!  sion  and  delivery  of  Federal 
power  t((  them.  These  charges  represent 
a  signifi  ;ant  increase  in  costs  to  off- 
system  ]  'roject  Use  loads  and  Preference 
custome  s.  These  costs  are  now  being 
paid  to  1  le  ISO  by  PG&E  currently 
under  te  rms  of  Contract  2948A  but  will 
be  charf  cd  to  Western's  off-system 
custome  rs  after  January  1,  2005.  Unless 
successt  r  arrangements  can  be 
success!  ally  negotiated  with  PG&E,  and/ 
or  other  cost  allocation  arrangements 
undertaken,  these  cost  shifts  are 
unavoid  able  under  the  PTO,  MSS,  sub- 
control  I  irea,  and  control  area 
alternat:  ves.  As  part  of  its  formal  rate 
process.  Western  is  considering 
alternat  ves  to  minimize  these  cost 
shifts  to  Project  Use  loads  and 
Preferen  ce  customers. 

From  m  infrastructure  standpoint,  the 
Control  \rea  Alternative  would  still 
require  (he  development  and 
implemtntation  of  all  of  the  systems 
describe  d  earlier  in  the  section  entitled, 
"Iraplen  tenting  the  post-2004  Power 
Marketii  ig  Plan."  In  addition  to  these 
systems  Western  would  have  to 
upgrade  its  SCADA  system  to  include 
an  AGC  module.  From  a  staffing 
standpo  nt,  Western  would  have  to 
maintai)  i  a  24-hour  Merchant, Desk  and 
a  24-hoi  I  Transmission  Switching  Desk. 
This  rec  aires  an  estimated  15  positions. 
The  Tra  ismission  Switching  Desk 
already  exists.  Western  intends  to  hire 
the.Mer  ;hant  Desk  positions  from 
within  t  le  organization  to  the  maximum 
extent  p  sssible  to  minimize  the  need  for 
new  sta  f  and  to  continue  transforming 
its  orgai  ization  to  meet  the  needs  of  its 
new  Ma  keting  Plan.  Western  would 
have  to  naintain  a  24-hour  AGC  desk 


and  a  24-houT  Transmission  Scheduling 
and  Security  Desk  requiring  another 
estimated  14  positions.  Because  of 
existing  staffing  levels,  Western 
anticipates  that  it  will  need  to  hire  only 
eight  new  positions  to  staff  these  three 
desks  (AGC,  Transmission  Switching, 
and  Transmission  Security)  above  what 
is  required  for  the  PTO  Alternative. 
Staffing  within  the  settlements  function 
to  account  for,  reconcile  ISO  and 
Westem  charges,  and  issue  bills  to 
customers  is  expected  to  increase  by 
two  additional  positions. 

The  comparative  economics  of  the 
Control  Area  Alternative  are  described 
above  in  the  analysis  of  the  PTO 
Altemative  and  will  not  be  repeated 
here.  That  discussion  showed  that  the 
Control  Area  Altemative  is  comparable 
to  the  MSS  Ahemative. 

The  relative  ratings  for  the  Control 
Area  are  summarized: 

Control  Area  Alternative 
Evaluation  Summary 


Evaluation  fac- 
tors 

Meets 

Almost 
meets 

Does 

not 

meet 

Flexibility  

Certainty  

Durability 

Operating  Trans- 
parency .- 

Cost-Effective- 
ness   

XX 
XX 
XX 

XX 

XX 

Other  Operational  Alternatives 

A  number  of  commentors 
recommended  Westem  consider  the 
possibility  of  integrating  its  operations 
within  an  already  established  \A^CC 
certified  control  area  such  as  SMUD. 
Commentors  suggested  that  such  an 
alternative  would  be  similar  in  cpncept 
to  the  ISO's  MSS  template,  except  the 
arrangement  would  be  contract-based, 
and  not  tariff-based.  Western  discussed 
the  possibility  of  a  contract-based  sub- 
control  area  with  SMUD.  SMUD 
indicated  an  interest  in  pursuing 
additional  discussions.  As  part  of 
Westem's  proposed  decision,  Westem 
will  continue  discussions  with  SMUD 
on  forming  a  contract-based  sub-control 
area.  Reclamation,  as  well  as  the  City  of 
Palo  Alto,  suggested  that  Westem 
consider  approaching  the  ISO  to  ask 
about  the  possibility  of  getting  a 
contract-based  sub-control  area 
agreement. 

Sufficient  detailed  information  is  not 
now  available  to  make  a  fully  informed 
judgment  to  detennine  how  the 
evaluation  criteria  would  apply  to  this 
specific  altemative  and  the  relative 
benefits  and  burdens  associated  with  its 
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implementation.  Western  intends  to 
approach  the  ISO  and  vSMUD  to  initiate 
discussions  and  collect  additional  data 
to  determine  the  feasibility  of  this 
alternative.  If  either  alternative  is 
feasible,  Western  will  then  initiate  the 
appropriate  steps  to  implement  it.  As 
part  of  an  initial  overall  review,  the 
following  general  statements  can  be 
made. 

From  a  flexibility  viewpoint,  the 
analysis  of  a  contract-based  sub-control 
area  would  be  similar  to  the  analysis  for 
the  MSS  Alternative.  Flexibility  would 
be  limited  to  the  termination  provisions 
of  the  agreement  putting  this  alternative 
in  place.  Therefore,  this  alternative 
would  probably  satisfy  the  flexibility 
criteria. 

From  a  certainty  viewpoint,  the  rates 
and  charges  for  products  and  services 
purchased  from  either  control  area 
operator  are  assumed  to  be  contract-  and 
cost-based,  rather  than  market-  and 
tariff-based.  Therefore,  rates  should  be 
generally  stable  and  predictable.  From 
that  perspective,  this  alternative  would 
probably  meet  the  certainty  criteria. 

Since  this  alternative  is  contingent 
upon  executing  a  contract-based 
agreement,  and  not  dependent  on 
changes  to  a  tariff,  the  terms  and 
conditions  should  be  relatively  stable 
and  participants  should  be  able  to 
engage  and  commit  to  long-range 
planning  activities.  This  alternative 
would  probably  meet  the  durability 
criteria. 

The  operating  transparency  of  an 
arrangement  with  either  control  area 
under  this  alternative  should  be 
seamless.  As  a  contract-based  sub- 
control  area.  Western  would  operate  its 
facilities  within  a  host  control  area.  The 
host  control  area  must  conform  its 
operations  to  the  reliability  standards 
outlined  by  NERC  and  WECC. 
Consequently,  any  changes  in  • 
operational  protocols  and  procedures 
would  have  to  minimize  and/or  mitigate 
any  impacts  and  be  accomplished  in 
close  coordination  with  neighboring 
control  area  operators.  This  edtemative 
would  probably  meet  the  operating 
transparency  criteria. 

Insufficient  information  is  available  to 
make  a  preliminary  determination  as  to 
the  relative  cost-effectiveness  of  this 
alternative.  However,  since  the  SMUD 
control  area  operates  on  a  cost-based 
orientation,  we  assume  that,  at  a 
minimiun,  it  probably  meets  the  cost- 
effectiveness  criteria. 

A  number  of  commentors  suggested 
that  Western  consider  a  contract-based 
MSS  arrangement  with  the  ISO.  The  ISO 
currently  operates  under  a  tariff-based 
system.  However,  consistent  with 
Western's  proposed  decision.  Western 


intends  to  initiate  discussions  with  the 
ISO  to  investigate  the  feasibility  of 
pursuing  this  type  of  an  agreement. 

Comparison  of  the  Operational 
Alternatives 

Implementing  each  alternative  under 
consideration  would  result  in  a  different 
operational  configuration  and  would 
result  in  a  different  relationship  with 
the  ISO.  Each  alternative  also  subjects 
Western  to  different  staffing  levels 
because  of  the  needs  for  different 
functions  associated  with  that 
alternative. 

The  No  Action  Alternative  may  create 
a  situation  where  Western  is  unable  to 
perform  under  its  power  contracts  and 
places  Western  in  a  position  of 
scrambling  to  put  arrangements  in  place 
to  operate  the  Federal  system  within  the 
ISO  control  area.  Western  may  also  not 
be  able  to  assure  project  repayment 
under  this  alternative.  Western  would 
essentially  be  a  price  and  service  taker 
without  the  ability  to  negotiate  favorable 
terms  and  conditions  because  of  the 
impermanent  nature  of  the  operational 
agreements.  Western  has  determined 
that  this  is  not  a  preferable  alternative. 

The  PTO  Alternative  would  result  in 
Western's  system  being  integrated  with 
the  ISO  control  area  and  all  of  Western's 
customers  being  subject  to  all  of  the  ISO 
charges  for  scheduling  and  delivery  of 
Federal  power  to  their  delivery  points. 
Western's  transmission  revenue 
requirement  would  be  met,  and  its 
staffing  levels  imder  this  alternative 
would  be  the  lowest  of  any  of  the 
alternatives.  Western's  rates  would  have 
to  be  set  to  cover  all  of  the  ISO  charges 
associated  with  Western's  role  as  the  SC 
for  Reclamation  generation. 

The  MSS  Alternative  would  allow 
Western  to  operate  within  the  ISO 
control  area  as  a  sub-control  area  and 
would  provide  accounting  mechanisms 
for  Western  to  include  all  customers 
desiring  to  participate  in  the  MSS  to  be 
included  in  the  MSS.  Western's 
customers  may  avoid  some  ISO 
ancillary  service  charges  depending  on 
the  ability  of  the  CVP  generation  to 
follow  the  combined  load  of  Western's 
MSS  participants.  The  direct-connected 
Project  Use  loads  and  Preference 
customers  would  also  be  able  to  avoid 
some  transmission  and  related  charges, 
but  the  off-system  Project  Use  loads  and 
Preference  customers  would  not  avoid 
transmission  and  other  ISO  charges.  The 
charges  for  the  MSS  Alternative  may  be 
lower  than  under  the  PTO  Alternative 
because  of  the  "net"  settlements  feature 
of  the  MSS. 

The  Control  Area  Alternative  would 
allow  Western  to  function  as  an 
interconnected  control  area  with  BPA, 


the  ISO,  and  SMUD  under  NERC  and 
WECC  criteria  and  guidelines.  Direct- 
connected  customers  would  avoid  all 
ISO  charges  associated  with  delivery  of 
Federal  power,  but  the  off-system 
Project  Use  loads  and  Preference 
customers  would  not  avoid  these 
charges. 

From  an  infrastructure  viewpoint,  all 
of  the  systems  necessary  to  support  the 
post-2004  Marketing  Plan  are  needed 
and  are  independent  of  the  alternative 
chosen.  The  MSS.  control  area,  or  sub- 
control  area  alternatives  all  require  the 
addition  of  an  AGC  module  to  Western's 
SCADA  system.  The  MSS,  control  area, 
and  sub-control  area  options  also 
require  the  creation  of  two  new  24-hour 
desks  (AGC  and  the  Transmission 
Scheduling  and  Securit>'  Desks)  as  well 
as  the  addition  of  two  staff  positions  in 
the  settlements  function.  These 
positions  would  not  be  required  under 
the  PTO  oDtion. 

During  tne  public  comment  period. 
Western  received  numerous  comments 
from  customers  and  interested 
stakeholders  indicating  their  respective 
preferences  for,  or  against,  a  specific 
post-2004  operational  alternative.  A 
common  thread  of  the  comments 
received  from  Western's  customers 
encouraged  Western  to  choose  an 
alternative  that  did  not  place  Western's 
relationship  with  the  ISO  under  the  ISO 
Tariff.  Reasons  cited  were  the  frequency 
of  changes  to  the  ISO  Tariff  and  the 
costs  associated  with  possible  litigation 
over  proposed  ISO  Tariff  modifications. 

The  P'TO  option  subjects  Project  Use 
loads  and  Preference  customers  to  all 
ISO  charges.  While  this  option  requires 
the  least  amount  of  Federal  investment 
in  infrastructure  and  staffing,  it  subjects 
all  of  the  Project  Use  loads  and 
Preference  customers  to  all  ISO  charges. 
This  substantially  increases  cost-of- 
service  rates  because  the  relatively  low 
cost  of  Federal  transmission  facilities 
would  be  blended  with  higher  statewide 
transmission  facility  costs  under  this 
alternative.  This  option  also  raises 
concerns  related  to  the  operation  and 
control  over  Federal  facilities. 
Specifically,  Reclamation  and  Western 
woidd  have  to  assure  the  operation  of 
CVP  water  and  hydropower  facilities 
would  be  consistent  with  the  project's 
statutory  authorizations.  Based  on  these 
factors,  Western  is  removing  the  PTO 
option  from  further  consideration. 

The  MSS  option  presents  some 
favorable  characteristics  for  Project  Use 
loads.  Preference  customers,  and 
Western.  The  ability  to  provide  some 
ancillary  services  to  Project  Use  loads 
and  Preference  customers  that 
participate  in  the  MSS,  subject  to  the 
availability  of  CVP  generation,  and  the 
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ability  to  pay  ISO  charges  based  on  the 
"net"  settlements  feature  appear 
desirable.  Western  is  concerned  with 
the  frequent  number  of  amendments  to 
the  ISO  Tariff.  Numerous  commentors 
raised  concerns  about  the  number  of 
ISO  Tariff  amendments  during  the 
public  comment  period.  If  Western  were 
able  to  develop  a  contractual  agreement 
with  the  ISO  which  does  not 
specifically  reference  the  ISO  Tariff,  and 
if  the  contractual  agreement  contained 
terms  and  conditions  which  would  not 
change  during  the  life  of  the  contract, 
Western  would  be  interested  in 
pursuing  such  an  arrangement.  Such  an 
arrangement  would  recognize  the 
unique  legislated  purposes  and 
characteristics  of  the  CVP  and  would 
maintain  an  appropriate  balance  and 
separation  between  a  State-controlled 
and  Federal  entity.  A  contract-based 
MSS  option  structured  under  these 
principles,  if  offered  by  the  ISO,  will  be 
considered.  The  impact  of  the  ISO's 
MD02  activities  will  need  to  be 
addressed  also.  If  the  ISO  cannot 
acconunodate  such  principles,  the  MSS 
option  will  not  be  considered  further. 

The  control  area  option  meets  all  of 
the  decision-making  criteria  outlined  by 
Western.  However,  operation  as  a  sub- 
control  area  within  the  SMUD  control 
area  also  appears  to  meet  these  criteria. 
The  direct-connected  customers  would 
avoid  ISO  charges  for  delivery  of 
Federal  power  and  would  pay  Western 
or  the  host  control  area  for  ancillary 
services  associated  with  such  delivery. 
There  are  two  different  approaches  for 
sub-control  area  operations  that  could 
provide  benefits  for  Western  and  the 
host  control  area.  The  first  is  called 
integrated  operations  and  would  allow 
Western  to  operate  within  the  host 
control  area  and  provide  its  share  of 
regulation  and  reserves  associated  with 
the  combined  load  of  Western  and  the 
host  control  area.  Accoimting 
mechanisms  woiild  be  put  in  place  to 
account  for  services  rendered. 
Essentially,  this  would  resemble 
integrated  operation  with  the  host 
con^ol  area.  The  second  arrangement  is 
called  segregated  operations  and  would 
allow  Western  to  provide  reserves  and 
regulation  associated  with  its  direct- 
connected  customers  and  firm  exports 
and  regulate  hourly  to  a  net  scheduled 
interchange  quantity  with  the  host 
control  area.  This  operation  resembles 
interconnected  control  area  operation, 
but  Western  would  not  be  accountable 
to  the  WECC  and  NERC. 

The  SMUD  has  expressed  interest  in 
establishing  a  sub-control  area  imder  a 
contractual  agreement  that  would 
contain  terms  and  conditions 
established  for  the  duration  of  the 


contradt.  Because  of  the  seasonal  natiu« 
of  the  C  VP  generation  fRsource,  a 
contrac  tual  approach  to  either 
integra  ed  or  segregated  operation  may 
contain  benefits  for  Project  Use  loads, 
Prefere  ice  customers,  and  Western. 
Westen  i  will  pursue  this  further  with 
SMUD. 

Other  Issues  Raised  During  the  Public 
Proce 

The  fcO  and  a  number  of  other 
commentors  raised  the  following  three 
additional  issues  during  the  public 
process,  The  commentors  were 
specifically  concerned  about  the 
alternative  for  a  new  control  area  and 
raised  tpe  following  three  issues:  (1) 
Advers  s  implications  to  grid  reliability 
and  op(  rations,  (2)  increased 
comple  <ity  of  operating  the  COI,  and  (3) 
inconsi  itency  of  Western's  proposal 
with  ex  isting  Federal  policy  and 
proposi  d  direction. 

Comi  [lentors  were  concerned  that  the 
creatiof  of  a  new  control  area  was 
inconsistent  with  existing  Federal 
policy,  which  would  result  in  additional 
comple  tity  and  could  cause  the 
electric  il  transmission  grid  to  be 
operate  i  less  reliably.  Since  the 
propose  id  decision  does  not  contemplate 
formati  3n  of  a  new  control  area  at  this 
time,  til  ese  issues  need  not  be  addressed 
as  part  }f  this  Federal  Register  notice. 

West  >m's  position  is  that  in  the  event 
the  con  rol  area  alternative  is  ever 
selecte<  ,  as  part  of  the  WECC/NERC 
control  iarea  certification  process,  many 
of  the  operating  issues  (grid  reliability^ 
and  increased  complexity  of  operations) 
raised  by  the  commentors  woiild  be 
identifipd,  analyzed,  and  mitigated,  if 
appropriate,  as  part  of  the  control  area 
certifici  ition  process.  These  issues 
would  1  lormally  be  handled  as  a  matter 
of  meet  ng  specific  technical 
perfom  ance  criteria  rather  than  policy. 

Conclui  ion 

Westen  I's  Proposed  Action 

Basel   upon  the  analysis  done  with 
respect  fto  the  decision-making  factors 
outlined  by  Western  in  the  June  24, 
2003,  Ffederal  Register  notice  and 
further  explained  at  the  July  9,  2003, 
Public  nformation  Fonun,  Western 
propos(  s  to  proceed  with  its  effort  to 
establis  i  a  contract^based  sub-control 
area  wi  hin  either  the  ISO  or  SMUD 
control  area.  Western  is  not  proposing  to 
form  a  i  lew  control  area  at  this  time.  The 
comple  city  and  uncertainty  of 
implem  enting  a  new  marketing  plan  as 
well  as  creating  a  new  control  area  has 
caused  Western  to  conclude  it  is  not 
prudent  to  try  accomplishing  both  tasks 
simulta  neously.  To  reduce  business  risk 


and  uncertainty  while  establishing  a 
new  post-2004  operational  configuration 
upon  the  termination  of  existing 
contracts,  Western  is  proposing  to 
operate  its  Federal  transmission 
facilities  within  an  existing  control  area. 
Western  will  initiate  discussions  with 
the  ISO  and  SMUD  to  implement  a 
contract-based  sub-control  area.  This 
option  is  practical  and  preser\'es 
Western's  ability  to  respond  flexibly  to 
ongoing  changes  in  the  electric  utility 
industry. 

Other  Considerations 

Consistency  With  Federal  Law 

Western  will  evaluate  ^ow  Federal 
law  will  affect  each  alternative.  Western 
is  governed  by  numerous  Federal  laws 
such  as  the  Federal  Reclamation  Law. 
The  Federal  Reclamation  Law  requires 
Federal  power  be  sold  to  Preference 
customers.  Western  implements  such 
sales  through  a  Federal  marketing  plan 
imder  the  Administrative  Procedure 
Act.  The  sale  of  Federal  power  must  not 
impair  the  primary  purposes  of  the  CVP. 
The  marketing  plans  have  the  full  force 
and  effect  of  law.  The  alternatives  must 
be  consistent  with  Western's  obligations 
under  Federal  law  including  Western's 
Marketing  Plan.  For  instance,  if  Western 
were  to  become  a  PTO,  it  is  conceivable 
that  situations  could  arise  where 
Western  woiild  be  unable  to  deliver 
Federal  Preference  Power  to  Federal 
customers  even  where  adequate  Federal 
transmission  capability  was  available  to 
serve  the  Federal  customer.  While  the 
ISO  Tariff  provides  a  waiver  for  Federal 
entities,  if  a  provision  of  the  Tariff 
conflicts  with  Federal  law,  Western 
must  still  work  out  the  specific  details 
on  a  case-by-case  basis  whenever  such 
conflicts  arise. 

Regulatory  Procedure  Requirements 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis  since  it  is 
a  rulemaking  of  particular  applicability 
involving  services  applicable  to  public 
property. 

Environmental  Compliance 

Under  the  National  Environmental 
Policy  Act  (NEPA)  (42  U.S.C.  4321.  et 
seq.).  Council  on  Environmental  Quality 
N^A  implementing  regulations  (40 
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CFR  150&-1508),  and  DOE  NEPA 
implementing  regulations  (10  CFR 
1021),  Western  completed  an 
environmental  impact  statement  (EIS) 
on  its  Energy  Planning  and  Management 
Program.  The  Record  of  Decision  was 
published  in  the  Federal  Register  (60 
FR  53181,  October  12,  1995). 

Western  also  completed  the  2004 
Power  Marketing  Program  EIS  (2004 
EIS),  and  the  Record  of  Decision  was 
published  in  the  Federal  Register  (62 
FR  22934,  April  28,  1997).  The 
Marketing  Plan  falls  within  the  range  of 
alternatives  considered  in  the  2004  EIS. 
This  NEPA  review  identified  and 
analyzed  environmental  effects  related 
to  the  Marketing  Plan.  Available 
reservoir  storage  and  water  releases 
controlled  by  Reclamation  influences 
marketable  CVP  and  Washoe  project 
electrical  capacity  and  energy. 
Reclamation  completed  a  programmatic 
Environmental  Impact  Statement  (PEIS) 
under  the  CVP  Improvement  Act  of 
1992  (Pub.  L.  102-575,  Title  34)  on 
October  1999.  Actions  based  on  the 
PEIS  may  result  in  modifications  to  CVP 
facilities  and  operations  that  would 
affect  the  timing  and  quantity  of  electric 
power  generated  by  the  CVP.  Such 
changes  may  affect  electric  poweF 
products  and  services  marketed  by  SNR. 
The  Marketing  Plan  has  the  flexibility  to 
accommodate  these  changes.  Western 
was  a  cooperating  agency  in 
Reclamation's  PEIS  process. 

Determination  Under  Executive  Order 
12866 

Western  has  an  e>^emption  from 
centralized  regulatory  review  under 
Executive  Order  12866.  No  clearance  of 
this  notice  by  the  Office  of  Management 
and  Budget  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  from  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
services  and  involves  matters  of 
procediure. 

Dated:  November  21,  2003. 
Michael  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  03-29984  Filed  12-1-03;  8:45  am] 
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COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

National  Environmental  Policy  Act 
Tasl(  Force;  Meeting 

AGENCY:  Council  on  Environmental 

Quality. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Council  on 
Environmental  Quality  (CEQ) 
established  a  National  Environmental 
Policy  Act  (NEPA)  Task  Force  to  review 
the  current  NEPA  implementing 
practices  and  procedures  in  the 
following  areas:  Technology  and 
information  management;  federal  and 
intergovernmental  collaboration; 
programmatic  analyses  and  subsequent 
tiered  documents;  and  adaptive 
management  and  monitoring.  In 
addition,  the  NEPA  Task  Force 
reviewed  other  NEPA  implementation 
issues  such  as  the  level  of  detail 
included  in  agencies'  procedures  and 
docvmientation  for  promulgating 
categorical  exclusions;  the  structure  and 
documentation  of  environmental 
assessments;  and  other  implementation 
practices  that  would  benefit  federal 
agencies. 

"The  Task  Force  Report  to  the 
Council  on  Environmental  Quality — 
Modernizing  NEPA  Implementation" 
was  published  and  presented  to  CEQ  on 
September  24,  2003.  The  Report 
contains  recommendations  designed  to 
improve  federal  agency  decision  making 
by  modernizing  the  NEPA  process.  To 
further  the  work  of  the  NEPA  Task 
Force,  CEQ  is  holding  a  series  of 
regional  public  roundtables  to  raise 
public  awareness  of  the  NEPA  Task 
Force  draft  recommendations  and 
discuss  the  recommendations  and  their 
implementation.  The  Southern  Regional 
Roundtable  will  be  held  on  December 
11  and  12  at  the  historic  Cadre  Building, 
149  Monroe  Ave,  Memphis,  Tennessee. 
Information  about  the  location  is  at 
http://www.cadrebuilding.com/.  The 
Memphis  Roundtable  is  co-hosted  by 
the  Southern  Environmental  Law 
Center,  Duke  Environmental  Leadership 
Program  at  Duke  University's  Nicholas 
School  of  the  Environment  and  Earth 
Sciences,  and  The  Environmental  Policy 
Information  Center  at  Jacksonville  State 
University.  Representatives  from 
important  constituent  groups  that  have 
worked  on  NEPA  issues  have  been 
invited  to  participate  in  a  discussion  of 
the  recommendations.  Announcements 
of  future  roxmdtables  will  be  published 
on  the  NEPA  Task  Force  web  site  and 
in  the  Federal  Register. 
DATES:  The  southern  regional  public 
roimdtable  will  be  held  on  December  11 


and  12.  The  December  11  session  will 
begin  at  9  a.m.  and  interested  members 
of  the  public  will  have  an  opportunity 
to  present  their  views  at  3:30  p.m. 
following  the  roimdtable  discussion. 
That  session  will  end  in  the  evening 
after  the  publics'  views  have  been 
presented.  The  session  on  December  12 
will  begin  at  9  a.m.  and  interested 
members  of  the  public  will  have  an 
opportunity  to  present  their  views  at  11 
a.m.  following  the  roundtable 
discussion. 

ADDRESSES:  Interested  parties  can 
review  the  Task  Force  report  via  the 
CEQ  Web  site  at  http:// 
www.whitehouse.gov/ceq/  or  the  NEPA 
Task  Force  Web  site  at  http:// 
www.ceq.eh.doe.gov/nft/.  If  you  would 
like  a  printed  copy,  please  mail  a 
request  to  The  NEPA  Task  Force,  722 
Jackson  Place,  NW.,  Washington.  DC 
20585,  or  contact  Bill  Perhach  at  (202) 
395-0826  to  request  a  copy. 

Dated:  September  25,  2003. 
James  L.  Connaughton, 
Chairman,  Council  on  Environmental 
Quality. 

(FR  Doc.  03-29873  Filed  12-1-03;  8:45  am) 

nUMG  CODE  3125-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Equal  Employment 
Opportunity  Commission.  * 

ACTION:  Notice  of  information 
collection — ^new:  The  Equal 
Employment  Opportunity  Commission's 
"Freedom  to  Compete"  Award. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub.  " 
L.  104-13,  44  U.S.C.  chapter  35),  the 
Commission  aimoimces  its  intent  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  to  approve  a 
new  information  collection  as  described 
below. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  February 
2,  2004. 

ADDRESSES:  Comments  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Emplovment  Opportunity  Commission, 
10th  Floor,  1801  L  Sti«et,  NW., 
Washington,  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
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663-4114  (this  is  not  a  toU-free 
number).  Only  cojnments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4070  (voice)  or  (202)  663- 
4074  (TTY)  (these  are  not  toll-free 
telephone  numbers).  Copies  of 
comments  submitted  by  the  public  will 
be  available  to  review  at  the 
Commission's  libran',  Room  6502,  1801 
L  Street.  NW.,  Washington.  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Fisher,  Acting  Director.  Office  of 
Commimications  and  Legislative 
Affairs,  1801  L  Street.  NW.  Washington, 
DC  20507,  (202)  663^056  (voice).  This 
notice  is  available  iii  the  following 
formats:  Large  print,  braille,  audio  tape 
and  electronic  file  on  computer  disk. 
Requests  for  this  notice  in  an  alternative 
format  should  be  made  to  the 
Publications  Center  at  1-800-699-3362. 
SUPPLEMENTARY  INFORMATION:  The  Equal 
Employment  Opportunity  Commission 
(EEOC)  enforces  title  Vllof  the  Civil 
Rights  Act  of  1964.  the  Equal  Pay  Act. 
the  Age  Discrimination  in  Employment 
Act,  the  Rehabilitation  Act,  title  I  of  the 
Americans  with  Disabilities  Act,  and  the 
Pregnancy  Employment  Discrimination 
Act.  Pursuant  to  its  authority  under 
those  statutes.  EEOC  launched  the 
"Freedom  to  Compete"  (FTC)  initiative. 
a  national  Outreach,  education  and 
coalition-building  strategy'  designed  to 
complement  the  agency's  enforcement 
and  litigation  efforts  by  identif\'ing  EEO 
practices  and  programs  worthy  of 
emulation.  The  Commission  has  built 
and  seeks_to  further  build  partnerships 
and  strategic  alliances  with  various 
stakeholders  that  can  directly  and 
indirectly  ensure  equal  opportunity  in 
the  nation's  workplaces.  One 
component  of  this  initiative  is  the  Equal 
Employment  Opportunity  Commission's 
"Freedom  to  Compete"  Award.  The 
Award  is  designed  to  recognize 
employers,  organizations  and  entities 
whose  extraordinary  efforts  embody  the 
EEOC's  mission  of  ensuring  individuals 
the  freedom  to  compete  in  the 
workplace  on  a  level  playing  field 
regardless  of  race,  color,  gender,  age. 
national  origin,  religion  or  disability. 
The  Award  will  be  presented  to  entities 
that  have  demonstrated  exemplary 
efforts  in  promoting  free  and  unfettered 
access  to  opportunities  in  the 
workplace.  The  Award  will  be  based  on 
nominations  received  from  the  public. 


This  1  lOtice  concerns  the  nomination 
form  wi  ich  constitutes  a  collection  of 
informa  ion  under  the  Paperwork 
Reducti  3n  Act. 

Pursu  mt  to  the  Paperwork  Reduction 
Act  of  1 395,  44  U.S.C.  chapter  35,  and 
OMB  re  julation  5  CFR  1320.8(d)(1),  the 
Commii  sion  solicits  public  comment  on 
its  prop  )sed  nomination  form  to  enable 
it  to: 

(1)  Ev  iluate  whether  the  proposed 
collecti(  n  of  information  is  necessary- 
for  the  (  roper  performance  of  the 
functioi  s  of  the  agency,  including 
whethei  the  information  will  have 
practica  utility: 

(2)  Ev  iluate  the  accuracy  of  the 
agency"!  estimate  of  the  burden  of  the 
proposai  collection  of  information, 
includii  g  the  validity  of  the 
methodi  >logy  and  assumptions  used; 

(3)  En  lance  the  quality,  utility,  and 
clarity  c  f  the  information  to  be 
coUecte  1:  and 

(4)  Mi  nimize  the  burden  of  the 
collecti(  n  of  information  on  those  who 
are  to  ru  >pond.  including  through  the 
use  of  a  jpropriate  automated, 
electron  ic,  mechanical,  or  other 
technol(  igical  collection  techniques  or 
other  fo  ms  of  information  technology, 
e.g.,  per  nitting  electronic  submission  of 
respons  !s. 

The  n  mainder  of  this  SUPPLEMENTARY 
INFORMA  nON  section  provides  the  public 
with  inlarmation  it  will  need  to 
commei  t  on  the  EEOC  proposal.  It 
contain!  an  overview-  of  the  information 
collecti(  n  and  the  proposed  nomination 
form. 

Overvie  w  of  This  Information 
CoUecti  )n 

CoIIei  tion  Title:  Nomination  for  the 
Equal  E  nployment  Opportunity 
Commii  sion's  "Freedom  to  Compete" 
Award 

OMB  fiumber:  None. 

DescT  ption  of  Affected  Public: 
Individi  lals  or  households;  Businesses 
or  other  for  profit.  Not-for-profit 
instityti  dus;  State  or  local  governments. 

Numl  er  of  Responses:  100. 

Estim  ited  Reporting  Time  Per 
Respom  hnt:  10  hours. 

Total  Burden  Hours:  1,000  hours. 

Fedei  il  Cost:  None 

Form-  -Nomination  Form  for  the  U.S. 
Equal  E  nployment  Opportunity 
Commission's  "Freedom  To  Compete" 


Award 
The 
Commits 
Award 


extraorc  inary 
EEOC's 
the 
workpl 


E  qual 


EmplovTnent  Opportunity 
ion's  "Freedom  to  Compete  " 
designed  to  recognize 
organizations  and  individuals  whose 
efforts  embody  the 
mission  of  ensuring  individuals 
freefiom  to  compete  in  the 

on  a  level  playing  field  and 


ice  I 


to  go  as  far  as  their  talent  and  abilities 
will  allow  regardless  of  race,  color, 
gender,  age,  national  origin,  religion  or 
disability.  Award  winners  will  be  given 
the  Commission's  "Freedom  to 
Compete"  Award,  which  will  be 
presented  by  the  Chair  of  the 
Commission  at  an  aruiual  ceremony  in 
Washington,  DC.  All  nominees  will  be 
required  to  disclose  any  charges  and 
litigation  involving  the  statutes  enforced 
by  the  Commission.  Receipt  of  the 
"Freedom  to  Compete"  Award  does  not 
constitute  a  waiver  by  the  Commission 
nor  will  it  be  considered  with  respect  to 
any  future  charges  and  investigations 
against  nominees  or  award  recipients. 
Background:  In  2002,  under  the 
leadership  of  Chair  Cari  M.  Dominguez. 
EEOC  launched  the  "Freedom  to 
Compete"  (FTC)  initiative,  a. national 
outreach,  education  and  coalition- 
building  strategj'  designed  to 
complement  the  agency's  enforcement 
and  litigation  efforts  by  identih'ing  EEO 
practices  and  programs  worthy  of 
emulation.  The  Commission  has  built 
and  seeks  to  further  build  partnerships 
and  strategic  alliances  with  various 
stakeholders  that  can  directly  and 
indirectly  influence  positive  change  in 
the  nation's  workplaces.  The  Award 
will  be  presented  to  individuals  and 
organizations  that  have  demonstrated 
exemplary  efforts  in  promoting  free  and 
unfettered  access  to  opportunities  in  the 
workplace.  The  Award  will  be  called 
the  "Freedom  to  Compete"  Award. 
Eligibility  Criteria:  "The  following 
criteria  apply  to  the  Freedom  to 
Compete  Award  Nominees: 

A.  The  nominees  must  be  public  or 
pri\ate  employers,  corporations, 
associations,  organizations,  or  others 
whose  activities  exemplify  the  goals  of 
the  Chair's  "Freedom  to  Compete" 
initiative.  Nominees  may  self-nominate 
or  be  nominated  by  others. 

B.  Nominees  must  have  implemented 
a  program  or  practice  that  has 
successfully  removed  barriers  that 
hinder  free  and  fafr  workplace 
competition  and  increased  access, 
inclusion,  and/or  promotional 
opportunities  for  qualified  workers.  The 
program  or  practice  must  involve  one  or 
more  of  the  following  components: 
innovative  leadership,  outreach, 
education,  recruitment,  training/ 
development,  promotion,  retention, 
and/or  mentoring. 

C.  Nominees  must  report  any 
unresolved  violations  of  state  of  Federal 
law,  or  any  pending  Federal  or  state 
enforcement  actions,  any  corrective 
actions  or  consent  decrees  that  have 
resulted  from  litigation  under  the  laws 
enforced  by  the  Equal  Employment 
Opportunity  Commission. 


D.  Recipients  of  this  Award  agree  to 
participate  in  programs,  meetings,  and/ 
or  other  collaborative  efforts  with  the 
Commission  for  the  purpose  of 
publicizing  the  awarid-winning 
program/effort,  and  agree  to  share 
information  to  assist  other  entities 
seeking  to  replicate  the  program/effort. 
Recipients  agree  to  take  part  in 
Commission  efforts  to  promote  the 
"Freedom  to  Compete"  Award  and  the 
principles  of  free  and  fair  workplace 
competition  that  imderlie  the  award. 

Nomination  Submission  Requirements 

This  is  an  essay  format  (1,000  words 
or  less)  application.  Programs/activities 
must  have  been  in  place  for  at  least  one 
year  and  have  measurable  and 
demonstrable  results. 

Essays  should  include  the  following: 

•  A  profile  of  your  organization — its 
mission,  size,  number  of  employees, 
nature  of  work,  and,  if  a  business,  a 
description  of  its  products/ services, 
assets  and  annual  revenues. 

•  A  description  of  what  led  you  to 
implement  the  program/practice. 

•  How  you  went  about  developing  the 
program/practice.  Describe  who  was 
involved,  how  it  evolved,  whether  any 
major  obstacles  were  encountered  and 
how  they  were  overcome,  and  how  long 
the  program/practice  has  been  in  place. 

•  A  description  of  the  program/ 
practice.  Explain  the  structure  of  the 
program/practice,  how  it  is  managed 
and  measured,  and  who  is  accoimtable 
for  results. 

•  Describe  the  level  of  executive 
involvement  in,  and  commitment  to,  the 
program/practice  during  both 
development  and  implementation. 

•  A  description  of  the  tangible 
results.  Explain  what  makes  your 
program/practice  effective,  and  how  it 
has  positively  affected  the  lives  of  your 
workers.  Address  how  the  program/ 
practice  has  helped  to  bring  about  free 
and  fair  competition  in  your  workplace. 

•  A  description  of  the  joint  activities 
yoxu-  organization  and  the  EEOC  could 
undertake  to  share  the  program/effort 
with  other  entities  and  to  promote  the 
principles  of  free  and  fair  workplace 
competition  in  partnership.  Explain 
why  others  would  find  yoiu'  program 
valuable. 

Timing  and  Acceptable  Methods  of 
Submission  of  Nominations: 
Nomination  packages  must  be  submitted 

to ,  1801  L  Street,  NW., 

Washington,  DC  20507  by ,  2003. 

Any  application  received  or  postmarked 

after will  not  be  considered.  All 

applications  will  be  acknowledged 

The  Administrative  Review  Pmcess: 
Nominations  will  be  evaluated  by  EEOC 
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staff,  with  final  award  determinations 
made  by  the  EEOC  Chair. 

Location:  The  awards  ceremony  will 
generally  be  held  during  the  month  of 

at  a  location  to  be  determined  by 

the  EEOC  Chair. 

Paperwork  Reduction  Act  Notice  (Public 
Law  104-13) 

Persons  are  not  required  to  respond  to 
a  collection  of  informat'on  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  confrol 
number.  This  collection  of  information 
is  approved  imder  OMB 

number (Expiration  Date: ).  The 

obligation  to  respond  to  this  information 
collection  is  voluntary;  however,  only 
nomination  that  follow  the  nomination 
procedures  outlined  in  this  notice  will 
receive  consideration.  The  average  time 
to  respond  to  this  information  collection 
is  estimated  to  be  10  hours  per  response; 
including  time  for  reviewing 
instructions,  researching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Submit  comments  regarding  this 
estimate;  including  suggestions  for 
reducing  response  time  to  the  U.S. 
Equal  Employment  Opportunity 
Commission,  Office  of  the  Chair,  1801  L 
Street,JSI\V.,  Washington.  DC  20507. 

Please  reference  to  OMB  Number . 

We  are  verj'  interested  in  your  thoughts 
and  suggestions  about  your  experience 
in  preparing  and  filing  this  nomination 
packet  for  the  Equal  Employment 
Opportimity  Commission's  Freedom  to 
Compete  Award.  Your  comments  will 
be  very  useful  to  the  Commission  in 
making  improvements  in  our 
solicitation  for  nominations  for  this 
award  in  subsequent  years. 

Dated:  November  21.  2003. 

For  the  Commission. 
Carl  M.  Oonunguez, 
Chair. 
[FR  Doc.  03-29879  Filed  12-1-03:  8:45  am] 

8ILUNG  CODE  6570-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
CoHection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority 

November  24,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 


opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  No.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biurden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technolog^•. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  February  2,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission.  445  12th 
Street.  SW.,  Room  1-C804,  Washington, 
DC  20554  or  via  the  internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith  B. 
Herman  at  (202)  418-0214  or  via  the 
internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0599. 

Title:  Implementation  of  Section  3(n) 
and  332  of  the  Communications  Act. 

Form  No.:N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit  and  state,  local,  or  tribal 
government. 

Number  of  Respondents:  45. 

Estimated  Time  Per  Response:  1.66 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  75  hours. 

Annual  Cost  Burden:  N/A. 

Needs  and  Uses:  The  information 
collected  will  create  regulatory 
symmetry  among  similar  mobile  > 
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services.  The  symmetrical  regulatory 
structure  will  promote  competition  in 
the  mobile  services  marketplace  and 
will  serve  the  interests  of  consumers 
while  also  benefiting  the  national 
economy. 

OMB  Control  No. :  3060-0757. 

Title:  FCC  Auctions  Customer  Survey. 

Form  No.  :N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  ot- 
households,  business  or  other  for-profit 
entities. 

Number  of  Respondents:  2,000. 

Estimated  Time  Per  Response:  .25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  500  hoiusr 

Annual  Cost  Burden:  N7A. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to  evaluate 
the  competitive  bidding  methodologies 
and  other  operational  processes  used  to 
date  and  to  improve  these  techniques 
for  use  in  future  auctions. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-30004  Filed  12-1-03;  8:45  am] 

BOXING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nolle*  of  Public  Information 
CollactkMHa)  Being  Reviewed  by  the 
Fadaral  Communications  Commission 

November  24,  2003. 

^MMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  genefal  public  and  other 
Federal  agencies  to  take  this 
opportvuiity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  No.  104-13.  An 
agency  may^ot  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


infonna  ion  collected;  and  (d)  ways  to 
minimi!  :e  the  burden  of  the  collection  of 
informa  don  on  the  respondents, 
includii  ig  the  use  of  automated 
collecti(  in -techniques  or  other  forms  of 
informa  'ion  technology. 
DATES: '  Vritten  Paperwork  Reduction 
Act  (PR  \)  comments  should  be 
submitti  id  on  or  before  January  2,  2004. 
If  you  ai  iticipate  that  you  will  be 
submitt  ng  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  all  )wed  by  this  notice,  you  should 
advise  t  le  contact  listed  below  as  soon 
as  possi  }le. 

ADDRESSES:  Direct  all  comments 
regardiilg  this  Paperwork  Reduction  Act 
submisaon  to  Judith  B.  Herman,  Federal 
Commu|iications  Commission,  Room  1- 
C804,  4A5  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  Fu4xER  INFORMATION  CONTACT:  For 
additioiial  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Henrian  at  202-418-0214  or  via  the 
Internet  at  fudith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Oontrol  No.:  3060-0093. 

Title:  Application  for  Renewal  of 
Radio  S  ation  License  for  Multipoint 
Distribu  Hon  Service. 

Form  No:  FCC  Form  405. 

Type  of  Review:  Revision  of  a 
current]  y  approved  collection. 

Respt  ndents:  Business  or  other  for- 
profit. 

Numi  er  of  Respondents:  2 ,494. 

Estim  ited  Time  Per  Response:  2.25 
hours. 

Frequ  sncy  of  Response:  On  occasion 
reportir  g  requirement. 

Total  Annual  Burden:  5,612  hoius. 

Total  Annual  Cost:  $1,048,000. 

Need  and  Uses:  FCC  Form  405  is 
now  bei  ug  used  by  Multipoint 
Distribiition  Service  (MDS)  to  apply  for 
renewal  of  radio  station  licenses  at  the 
FCC.  As  a  result  of  the  Schedule  S 
rulemal  ing,  earth  stations  will  file  the 
new  FO  :  Form  312-R  in  lieu  of  the  FCC 
Form  4(  5  to  request  renewals  of  their 
licenses .  The  FCC  Form  312-R  contains 
all  of  th  3  data  elements  of  the  currently 
approved  FCC  Form  405.  However,  the 
name  w  is  changed  to  identify  that  the 
form  is  iled  by  earth  station  licenses  for 
license  'enewals  only.  Additionally,  the 
FCC  Fofm  3 1 2-R  is  filed  on  the 
Intemattonal  Bureau  Filing  System 
(IBFS).  The  FCC  Form  405  is  available 
on  the  mectronic  Broadcast  Licensing 
System  (BLS)  utilized  by  licensees  and/ 
or  by  the  Wireless  Telecommunications 
Biireau  ^taff. 

OMBControl  No.:  3060-0292. 
Tit/e.-Part  69 — Access  Charges. 
FormlNo:  N/A. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,458 
respondents;  5,832  responses. 

Estimated  Time  Per  Response:  .75-5 
hours. 

Frequency  of  Response:  On  occasion, 
monthly,  annual,  semi-annual,  and 
biennial  reporting  requirements  and 
third  party  disclosure  requirement. 

Total  Armual  Burden:  27,702  hours. 

Tota7  Annual  Cost:  N/A. 

Needs  and  Uses:  Part  69  of  the 
Commission's  rules  and  regulations 
establishes  the  rules  for  access  charges 
for  interstate  or  foreign  access  provided 
by  telephone  companies.  Local 
telephone  companies  and  states  are 
required  to  submit  information  to  the 
Commission  and/or  the  National 
Exchange  Carrier  Association  (NECA). 
The  information  is  used  to  compute 
changes  in  tariffs  for  access  service  (or 
origination  and  termination)  and  to 
computer  revenue  pool  distributions. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-30005  Filed  12-1-03;  8:45  am] 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

November  21,  2003. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  No.  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with  » 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Conunents  are  requested  concerning  (a) 
.whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy'  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  January  2,  2004. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
submission  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  i2th  Street,  SW.,  Washington. 
DC  20554  or  via  the  Internet  to  Judith- 
B.Hennan@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  306O-0270. 

Title:  Section  90.443,  Content  of 
Station  Records. 

Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
cxuxently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  governments. 

Number  of  Respondents:  57,410. 

Estimated  Time  Per  Response:  .083 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  4,765  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  This  rule  section 
requires  antenna  structure  owners  to:  (1) 
Register  the  antenna  structiue  with  the 
Commission;  (2)  maintain  the  painting 
and  lighting  of  Ae  structure;  (3)  notifv- 
the  Commission  of  changes  in  height, 
coordinates,  ownership,  painting,  or 
lighting  of  the  structure;  and  (4)  notifj' 
the  Commission  upon  dismantling  of 
the  structure.  Section  90.433  of  the 
Commission's  rules,  sets  forth  the 
recordkeeping  requirement  which  is  to 
be  maintained  by  station  licensees. 
These  records  will  reflect  whether  or 
not  maintenance  of  the  licensee's 
equipment  has  been  performed,  and  in 
instances  of  tower  light  checks  and 
failures,  if  any,  will  indicate  to  the 
Commission  that  corrective  action  has 
been  taken.  The  maintenance  records 
may  be  used  by  the  licensee  or 
Commission  field  personnel  to  note  any 
recurring  equipment  problems  or 


conditions  that  may  lead  to  degraded 
equipment  performance  and/ or 
interference  generation.  Tower  lighting 
records  required  are  to  ensure  that  the 
licensee  is  aware  of  the  tower  light 
condition  and  proper  operation,  in  order 
to  prevent  and/or  to  correct  any  hazards 
to  air  navigation. 

Federal  Conununications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-30006  Filed  12-1-03:  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  03-3723] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  November  26,  2003,  the 
Commission  released  a  public  notice 
announcing  the  January  13,  2004 
meeting  and  agenda  of  the  North 
American  Numbering  Coimcil  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 

DATES:  Tuesday,  January  13,  2004.  9 
a.m. 

ADDRESSES:  Telecommunications 
Access  Policy  Division.  Wireline 
Competition  Bureau,  Federal 
Communications  Commission.  The 
Portals  II,  445  12th  Street,  SW.,  Suite  5- 
A420,  Washington,  DC  20554.  Requests 
to  make  an  oral  statement  or  provide 
written  comments  to  the  NANC  should 
be  sent  to  Deborah  Blue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202) 418-1466  or 

Deborah.Blue@fcc.gov.  The  fax  number 
is:  (202)  418-2345.  The  TTY  number  is: 
(202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
November  26.  2003. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday,  January  13, 
2004,  from  9  a.m.  until  5  p.m.  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission,  Portals 
II,  445  12th  Street,  SW.,  Room  TW- 
C305,  Washington,  DC.  This  meeting  is 
open  to  members  of  the  general  public. 
The  FCC  will  attempt  to  accommodate 
as  many  participants  as  possible.  The 
public  may  submit  written  statements  to 
the  NANC,  which  must  be  received  two 


business  days  before  the  meeting.  In 
addition,  oral  statements  at  the  meeting 
by  parties  or  entities  not  represented  on 
the  NANC  will  be  permitted  to  the 
extent  time  permits.  Such  statements 
will  be  limited  to  five  minutes  in  length 
by  any  one  party  or  entity,  and  requests 
to  make  an  oral  statement  must  be 
received  two  business  days  before  the 
meeting. 

Proposed  Agenda— Tuesday,  January 
13.  2004.  9  a.m.* 

1 .  Announcements  and  Recent  News. 

2.  Approval  of  Minutes  of  Prior 
Meeting. 

3.  Report  from  NBANC. 

4.  Report  of  NAPM,  LLC.  s. 

5.  Report  of  the  North  American 
Numbering  Plan  Administrator 
(NANPA). 

6.  Report  of  National  Thousands 
Block  Pooling  Administrator. 

7.  Status  of  Industry  Numbering 
Committee  (INC)  activities. 

8.  Reports  from  Issues  Management 
Groups  (IMGs). 

9.  Report  of  Local  Number  Portability 
Administration  (LNPA)  Working  Group. 
— Wireless  Number  Portability 

Operations  (WNPO)  Subcommittee 

10.  Report  of  Numbering  Oversight 
Working  Group  (NOWG). 

11.  Report  of  Cost  Recovery  Working 
Group. 

12.  Special  Presentations. 

13.  Update  List  of  NANC 
Accomplishments. 

14.  Summary  of  Action  Items. 

15.  Public  Comments  and 
Participation  (5  minutes  per  speaker). 

16.  Other  Business. 
Adjourn  no  later  than  5  p.m. 
Next  Meefing:  Tuesday.  Mairch  16, 

2004. 


'The  Agenda  may  be  modified  at  the 
discretion  of  the  NANC  Chairman  with  the 
approval  of  the  DFO. 

Federal  Communications  Commission.  * 

Cherfl  L.  Callahan, 

Assistant  Chief.  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau. 
IFR  Doc.  03-29920  Filed  12-1-03;  8:45  ami 

BILUNG  CODE  6712-D1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


[Report  No.  2639] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

November  25,  2003. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
Rulemaking  proceeding  listed  in  this 
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Public  Notice  and  published  piusuant  to 
47  CFR  section  1.429(e}.  The  fiill  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  SW..  Washington,  DC  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  December  17,  2003.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  the  Table  of 
Allotments  FM  Broadcast  Stations 
(Crisfield.  Maryland,  Belle  Haven, 
Nassawadox,  Exmore,  and  Poquoson, 
Virginia)  (MM  Docket  No.  02-76,  RM- 
10405.  RM-10499) 
Number  of  PeOlions  Filed:  2. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-30009  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  6712-01-« 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shar^  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  ou  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reser\'e  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  15.  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Connie  Sue  Hoff,  Curtis  Robert 
Sheely,  and  Brian  Dean  Wolff,  all  of 
Adams,  Minnesota;  to  acquire 
additional  voting  shares  of  Adams 
Bancshares,  Inc.,  Adams,  Minnesota; 
and  thereby  indirectly  acquire 
additional  voting  shares  of  Farmers 
State  Bank  of  Adams,  Adams, 
Minnesota. 


Board  }f  Governors  of  the  Federal  Reserve 
System.  «Iovember  25.  2003. 
Robert  dleV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  103-29890  Filed  12-1-03;  8:45  am] 

BILLIOIG  CODE  6210-01-S 


)c.|o; 
I  coo 


FEDERAL  RESERVE  SYSTEM 

Formates  of,  Acquisitions  tyy,  and 
Merger)  >  of  Bank  Holding  Companies 

The  c  impanies  listed  in  this  notice 
have  ap  jlied  to  the  Board  for  approval, 
pursuai  t  to  the  Bank  Holding  Company 
Act  of  1 956  (12  U.S.C.  1841  et  seq.) 
(BHC  A  :t).  Regulation  Y  (12  CFR  Part 
225),  an  d  all  other  applicable  statutes 
and  regi  ilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  o:  the  ownership  of,  control  of,  or 
the  pow  sr  to  vote  shares  of  a  bank  or 
bank  ha  ding  company  and  all  of  the 
banks  aj  id  nonbanking  companies 
owned  1  ly  the  bank  holding  company, 
includii  ig  the  companies  listed  below. 

The  a  iplications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  i  re  available  for  immediate 
inspect!  on  at  the  Federal  Reserve  Bank 
indicate  d.  The  application  also  will  be 
availabl  3  for  inspection  at  the  offices  of 
the  Boa  d  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  3n  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
propos^  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
included  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standari  Is.  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  I  onbanking  activities  will  be 
condud  ed  throughout  the  United  States. 
Additio  lal  information  on  all  bank 
holding' companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unleap  otherwise  noted,  comments 
regardiilg  each  of  these  applications 
must  bei  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemirs  not  later  than  December  26, 
2003.     1 

eral  Reserve  Bank  of  Atlanta 

tello,  Vice  President)  1000 
«  Street,  N.E.,  Atlanta,  Georgia 


A.F( 
(Sue  G 
Peach 
30303: 

1.  Ste  'ling  BancGroup,  Inc.,  Lantana, 
Florida;  to  become  a  bank  holding 
compan  y  by  acquiring  100  percent  of 
the  voti  ig  shares  of  Sterling  Bank, 
Lantana ,  Florida. 

B.  Fe<  eral  Reserve  Bank  of  Chicago 
(Patrick  Wilder.  Managing  Examiner) 
230  Sou  th  LaSalle  Street,  Chicago, 


Illinois 


50690-1414: 


1.  Valley  Financial  Group,  Ltd., 
Saginaw,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  1st  State 
Bank,  Saginaw,  Midbigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-29889  Filed  12-1^3;  8:45  am] 

BILUNG  CODE  621(Mn-S 

FEDERAL  RESERVE  SYSTEM 
Sunstiine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12:00  p.m.,  Monday, 
December  8,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets  NW..  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Director,  Office  of 
Board  Members;  (202)  452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3206  beginning  at        "' 
approximately -5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoxmcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  informaticm  about 
the  meeting. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  28,  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board.  -^ 

(FR  Doc.  03-30130  Filed  11-28-03;  2:12  pm] 

BHJJNG  COOE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Grant  of  petition  for  exemption. 
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summary:  On  March  31,  2003,  the 
Coimnission  published  a  notice  in  the 
Federal  Register  soliciting  comments  on 
a  petition  filed  by  Paccar,  Inc.,  in 
connection  with  its  sale  of  Kenworth 
and  Peterbilt  truck  dealerships.  The 
Commission  now  grants  the  petition  and 
detennines  that  the  provisions  of  16 
CFR  part  436  shall  not  apply  to  the 
advertising,  offering,  licensing, 
contracting,  sale  or  other  promotion  of 
Paccar  dealerships. 
EFFECTIVE  DATE:  December  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Toporoff,  Room  238,  Federal 
Trade  Commission,  Washington,  D.C. 
20580;  (202)  326-3135. 
SUPPLEMENTARY  INFORMATION: 

Before  the  Federal  Trade  Commission, 
Order  Granting  Exemption 

In  the  Matter  of  a  Petition  for 
Exemption  from  the  Trade  Regulation 
Rule  Entitied  "Disclosure  Requirements 
and  Prohibitions  Concerning 
Franchising  and  Business  Opportunity 
Ventures"  filed  by  Paccar,  Inc. 

On  March  31,  2003,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  a 
petition  filed  by  Paccar,  Inc.  ("Paccar" 
or  "Petitioner").  Paccar  maniifactures 
heavy-duty  and  medium-duty  trucks, 
parts,  and  accessories,  which  it 
distributes  through  a  network  of  131 
dealers  operating  under  the  name 
"Kenworth"  or  "Peterbilt."  The  dealers 
also  offer  and  perform  warranty  repair 
and  bodywork;  sell,  rent,  or  lease  used 
vehicles;  and  offer  financing  and 
insiu^nce  in  connection  with  truck 
sales.  Most  of  these  dealers  have  been  in 
business  for  10  years  or  more;  one-third 
have  been  Paccar  dealers  for  more  than 
20  years.  The  petition  sought  an 
exemption,  pursuant  to  Section  18(g)  of 
the  Federal  Trade  Commission  Act, 
from  coverage  under  the  Commission's 
Trade  Regulation  Rule  entitled 
"Disclosiue  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportxmity  Ventures" 
("Franchise  Rule"). 

In  accordance  with  Section  18(g),  the 
Commission  conducted  an  exemption 
proceeding  imder  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  and  invited  public  comment  during 
a  60-day  period  ending  May  30,  2003. 
No  comments  were  received.  After 
reviewing  the  petition,  the  Commission 
has  concluded  that  the  Petitioner's 
request  should  be  granted. 

The  statutory  standard  for  exemption 
requires  the  Commission  to  determine 
whether  application  of  the  Trade 
Regulation  Rule  to  the  person  or  class  of 
persons  seeking  exemption  is 


"necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
nde  relates."  If  not,  an  exemption  is 
warranted. 

The  pre-sale  disclosures  required  by 
the  Franchise  Rule  are  designed  to 
prevent  deceptive  acts  or  practices.  The 
Rule  requires  fianchisors  to  provide 
investors  v«th  the  material  information 
they  need  to  make  an  informed 
investment  decision  in  circumstances 
where  they  might  otherwise  lack  the 
resources,  knowledge,  or  ability  to 
obtain  the  information,  and  thus  protect 
themselves  bom  the  deception. 

The  abuses  that  the  disclosure  remedy 
of  the  Franchise  Rule  is  designed  to 
prevent  are  most  likely  to  occur,  as  the 
Statement  of  Basis  and  Purpose  of  the 
Rule  notes,  in  sales  where  three  factors 
are  present: 

(1)  A  potential  investor  has  a  relative  lack 
of  business  experience  and  sophistication; 

(2)  The  investor  has  inadequate  time  to 
review  and  comprehend  the  unique  and  often 
complex  terms  of  the  ft-anchise  agreement 
before  making  a  major  financial  commitment; 
and 

(3)  A  significant  information  imbalance 
exists  in  which  the  prospective  franchisee  is 
unable  to  obtain  essential  and  relevant  facts 
known  to  the  franchisor  about  the 
investment. 

The  petition  demonstrates  that 
potential  Paccar  dealers  are  and  will 
continue  to  be  a  select  group  of 
sophisticated  and  experienced 
businesspeople;  that  they  make  very 
significant  investments;  and  that  they 
have  more  than  adequate  time  to 
consider  the  dealership  offer  and  obtain 
information  about  it  before  investing.  In 
particular,  we  note  that  the  purchase  of 
a  Paccar  dealership  costs  in  excess  of  $2 
million.  As  a  practical  matter, 
investments  of  this  size  and  scope 
typically  involve  knowledgeable 
investors,  the  use  of  independent 
business  and  legal  advisors,  and  an 
extended  period  of  negotiation  that 
generates  the  exchange  of  information 
necessary  to  ensure  that  investment 
decisions  are  the  product  of  an  informed 
assessment  of  potential  risks  and 
benefits. 

The  Commission  has  reviewed  the 
potential  for  imfair  or  deceptive  acts  or 
practices  in  connection  with  the  offer  of 
Paccar  dealerships  and  foimd  no 
evidence  or  likelihood  of  a  significant 
patter  or  practice  of  abuse.  If  any  such 
evidence  exists,  it  has  not  yet  been 
brought  to  the  Commission's  attention 
in  this  proceeding. 

Thus,  both  the  record  in  this 
proceeding,  and  all  prior  experience  to 
date  with  other  Franchise  Rule 
exemptions,  support  the  conclusion  that 
Petitioner's  sale  of  Paccar  dealerships 


accomplishes  what  the  Rule  was 
intended  to  ensure.  The  conditions  most 
likely  to  lead  to  abuses  are  not  present 
in  the  sale  of  the  dealerships,  and  the 
process  generates  sufficient  information 
to  ensure  that  applicants  will  be  able  to 
make  an  informed  investment  decision. 
For  these  reasons,  the  Conunission  finds 
that  the  application  of  the  Franchise 
Ride  to  Petitioner's  sale  of  Paccar 
dealerships  is  not  necessary  to  prevent 
the  unfair  or  deceptive  acts  or  practices 
to  which  the  Rule  relates. 

Accordingly,  the  Commission  has 
determined  that  the  provisions  of  16 
CFR  part  436  shall  not  apply  to  the 
advertising,  offering,  licensing, 
contracting,  sale  or  other  promotion  of 
dealerships  by  Paccar,  Inc.  This  opinion 
is  based  on  the  information  submitted 
and  representations  made  in  Paccar, 
Inc.'s  petition.  The  grant  of  the  petition 
applies  only  to  the  extent  that  actual 
company  practices  conform  to  the 
practices  described  in  the  petition. 

Issued:  November  10.  2003. 
It  is  so  ordered. 

By  the  Commission. 
Donald  S.  Clark.  c 

Secretary. 

IFR  Doc.  03-29922  Filed  12-1-03;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Disclosure  Requirements  and 
Proliibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Grant  of  petition  for  exemption. 


SUMMARY:  On  March  31,  2003,  Uie 
conunission  published  a  notice  in  the 
Federal  Register  soUciting  comments  on 
a  petition  filed  by  Rolls-Royce  Corp.,  in 
connection  with  its  sale  of  engine 
maintenance  centers.  The  Commission 
now  grants  the  petition  and  determines 
that  tihe  provisions  of  16  CFR  Part  436 
shall  not  apply  to  the  advertising, 
offering,  Ucensing,  contracting,  sale  or 
other  promotion  of  Rolls-Royce  engine 
maintenance  centers. 

EFFECTIVE  DATE:  December  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Toporoff,  Room  238,  Federal 
Trade  Commission,  Washington,  DC 
20580;  (202)  326-3135. 
SUPPLEMENTARY  INFORMATION: 

Before  the  Federal  Trade  Commission 
Order  Granting  Exemption 

In  the  Matter  of  a  Petition  for 
Exemption  from  the  Trade  Regulation 
Rule  Entitied  "Disclosure  Requirements 
and  Prohibitions  Concerning 
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Franchising  and  Business  Opportunity 
Ventures"  filed  by  Rolls-Royce  Corp.  - 

On  March  31,  2003,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  a 
petition  filed  by  Rolls-Royce  Corp. 
(•'Rolls-Royce"  or  "Petitioner").  Rolls- 
Royce  sells  maintenance  center 
franchises  to  service  its  turboprop, 
turbofan,  and  industrial  gas  turbine 
engines.  The  petition  sought  an 
exemption,  pursuant  to  Section  18(g)  of 
the  Federal  Trade  Commission  Act, 
from  coverage  under  the  Commission's 
Trade  Regulation  rule  entitled 
"Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures" 
("Franchise  Rule"). 

In  accordance  with  Section  18(g),  the 
Commission  conducted  an  exemption 
proceeding  under  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  and  invited  public  comment  during 
a  60-day  period  ending  May  30,  2003. 
No  comments  were  received.  After 
reviewing  the  petition,  the  Commission 
has  concluded  that  the  Petitioner's 
request  should  be  granted. 

The  statutory  standard  for  exemption 
requires  the  Commission  to  determine 
whether  application  of  the  Trade 
Regulation  Rule  to  the  person  or  class  of 
persons  seeking  exemption  is 
^'necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates."  If  not,  an  exemption  is 
warranted. 

The  pre-sale  disclosures  required  by 
the  Franchise  Rule  are  designed  to 
prevent  deceptive  acts  or  practices.  The 
Rule  requires  franchisors  to  provide 
investors  with  the  material  information 
they  need  to  make  an  informed 
investment  decision  in  circumstances 
where  they  might  otherwise  lack  the 
resources,  knowledge,  or  ability  to 
obtain  the  information,  and  thus -protect 
themselves  from  deception. 

The  abuses  that  the  disclosure  remedy 
of  the  Franchise  Rule  is  designed  to 
prevent  are  most  likely  to  occur,  as  the 
Statement  of  Basis  and  Purpose  of  the 
Rule  notes,  in  sales  where  three  factors 
are  present: 

(1)  A  potential  investor  has  a  relative  lack 
of  business  experience  and  sophistication; 

(2)  The  investor  has  inadequate  time  to 
review  ami  comprehend  the  unique  and  often 
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invostm  mt. 

The   letition  demonstrates  that 
potenti  il  maintenance  center 
franchi  sees  are  and  will  continue  to  be 
a  select  group  of  highly  sophisticated 
and  ex]  terienced  businesspeople;  that 
they  m  ike  very  significant  investments; 
and  tha  t  they  have  more  than  adequate 
time  to  consider  the  dealership  offer  and 
obtain  nformation  about  it  before 
investii  ig. 

In  pa  rticular,  we  note  that  the 
purcha  le  of  a  Rolls-Royce  maintenance 
center  :  s  among  the  most  costly  of 
franchi  je  offerings.  On  average,  the 
maintei  lance  centers  have 
approx  mately  $10  million  in  assets, 
excludi  ng  land  and  buildings.  As  a 
practici  il  matter,  investments  of  this  size 
and  sec  pe  typically  involve 
knowledgeable  investors,  the  use  of 
indepei  ident  business  and  legal 
advisors,  and  an  extended  period  of 
negotia  ion  that  generates  the  exchange 
of  infor  mation  necessary  to  ensure  that 
investn  lent  decisions  are  the  product  of 
an  infoi  med  assessment  of  the  potential 
risks  ai  d  benefits. 

The  ( lommission  has  reviewed  the 
potenti  d  for  unfair  or  deceptive  acts  or 
practices  in  connection  with  the  offer  of 
Rolls-Royce  maintenance  centers  and 
found  no  evidence  or  likelihood  of  a 
significant  pattern  or  practice  of  abuse. 
If  any  such  evidence  exists,  it  has  not 
yet  beep  brought  to  the  Commission's 
attentiqn  in  this  proceeding. 

Thua  both  the  record  in  this 
proceeding  and  all  prior  experience  to 
date  wip  other  Franchise  Rule 
exemptions  support  the  conclusion  that 
Petitioner's  sale  of  Rolls-Royce 
maintenance  centers  accomplishes  what 
the  Rule  was  intended  to  ensure.  The 
conditions  most  likely  to  lead  to  abuses 
are  not  present  in  the  sale  of  the 
maintei  lance  centers,  and  the  process 
generat  3S  sufficient  information  to 
ensure  that  applicants  will  be  able  to 
make  an  informed  investment  decision. 
For  these  reasons,  the  Conunission  finds 
that  the  application  of  the  Franchise 
Rule  toiPetitioner's  sale  of  maintenance 


center  franchises  is  not  necessary  to 
prevent  the  imfair  or  deceptive  acts  or 
practices  to  which  the  Rule  relates. 

Accordingly,  the  Commission  has 
determined  thatthe  provisions  of  16 
CFR  Part  436  shall  not  apply  to  the 
advertising,  offering,  licensing, 
contracting,  sale  or  other  promotion  of 
maintenance  centers  by  Rolls-Royce 
Corp.  This  opinion  is  based  on  the 
infonnation  submitted  and 
representations  made  in  Rolls-Royce's 
petition.  The  grant  of  the  petition 
applies  only  to  the  extent  that  actual 
company  practices  conform  to  the 
practices  described  in  the  petition. 

Issued:  November  10,  2003. 
It  is  so  ordered. 

By  the  Commission. 

Donald  S.  Clark, 

Secretary.  ^ 

[FR  Doc.  03-29923  Filed  12-01-03;  8:45  am] 

BILLING  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tihe  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
wee  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transact  ion  Granted  Early  Termination 


ETdate 


06-OCT-03 


Trans  num 


20030983 


Et  req 
status 


G 
G 
G 
G 


Party  name 


Lehman  Brothers  Holdings  Inc. 
Brad  K.  Heppner. 
Capital  Analytics,  LP. 
Crossroads  Corporate  Advisers,  LP. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


08-OCT-03 


10-OCT-03  

i 

14-OCT-03  

V 

15-OCT-03  

16-OCT-03  

20-OCT-03  

- 

21-OCT-03  

Trans  num 


20031004 


20031007 


20031014 


20030963 


20030999 


20031010 


20031003 


20031018 


20030680 


20030966 


20030997 


20031013 


20040012 


20040013 


20030618 


20040014 


20030982 


20040004 


20040005 


Et  req 
status 


G 
0 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Y 
Y 
Y 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Crossroads  Corporate  Investors  II,  LP. 

Crossroads  Investment  Company,  LP. 

e-Vatuate.  LP. 

The  Main  Office  Management  Company,  LP. 

Crossroads  Investment  Advisers,  LP. 

Crossroads  Cornerstone  Partiners.  LP. 

Crossroads  Corporate  Investors,  LP. 

Security  Assurance  Advisers,  LP. 

Companhia  Siderurgica  Nacional. 

Tilcia  Rodriguez  de  Vergara. 

Tangua  Incorporated. 

Corr^nhia  Siderurgica  Nacional. 

Eduardo  Vaides  Aleman. 

Tangua  Incorporated. 

TA  IX  LP. 

Dr.  Howard  Schilit. 

Center  for  Financial  Research  &  Analysis,  Inc. 

Wartxjrg  Pincus  Private  Equity  VIII,  L.P. 

Proxim  Corporation. 

Proxim  Corporation. 

The  Procter  &  Gamble  Company. 

W.L.  Gore  &  Associates,  Inc. 

W.L.  Gore  &  Associates,  Inc. 

eCollege.com. 

Leeds  Equity  Partners  III,  LP. 

DataMark  Inc. 

Mr.  Raul  Alarcon,  Jr. 

International  Church  of  the  Foursquare  Gospel. 

KSFG-FM  Station. 

Essent  Healthcare,  Inc. 

CHRISTUS  Health. 

CHRISTUS  St.  Joseph's  Health  System. 

PTCOP,  Inc.  • 

Dean  Foods  Company. 

Vestar  Capital  Partners  IV,  L.P. 

M-Foods  Dairy,  LLC. 

M-Foods  Dairy.  TXCT,  LLC. 

Scientific  Games  Corporation 

International  Game  Technology. 

IGT  Online  Entertainment  Systems,  Inc. 

Nelson  A.  Cartwnell,  Jr. 

Cysive,  Inc. 

Cysive,  Inc. 

William  I.  Koch. 

Walter  Industries.  Inc. 

Applied  Industrial  Material  Corporation. 

FTI  Consulting,  Inc.  ^ 

Lawrence  J.  Ellison. 

Lexecon,  Inc. 

ERG  Acquisition  Corp. 

CE  Acquisition  Corp. 

FTI  Consulting,  Inc. 

Micahel  R.  Milken. 

Lexecon,  Inc. 

CE  Acquisition  Corp.  •  - 

ERG  Acquisition  Corp. 

GenCorp  Inc. 

Norman  E.  Alexander. 

Atlantic  Research  Corporation. 

Silicon  Laboratories  Inc. 

Cygnal  Integrated  Products,  Inc. 

Cygnal  Integrated  Products,  Inc. 

DU  Merchant  Banking  Partners  II,  LP. 

The  Lehigh  Press,  Inc. 

The  Lehigh  Press,  Inc.     -. 

HSBC  Holding  pIc. 

Roxanne  Quimby. 

Burt's  Bees,  Inc. 

LBO  France  Gestion  SAS. 

Speciality  Materials  Investors. 

Materis  Participations. 
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Transaction  G 

RAN  1  to  Early  Termination— Continued 

ETdate 

Trans  num         ^ 

! 

Party  name 

^ 

20040029 

G 

AT&T  Wireless  Services,  Inc. 

^ 

G 

AT&T  Wireless  Services,  Inc. 

G 

Pittsburgh  Cellular  Telephone  Company. 

20040033 

G 

SBC  Communications'lnc. 

i                                             — 

G                [  Allen  Salmasl. 

G                Nextwave  Personal  Communications  Services. 

23-OCT-03 

20040027 

G                 Stage  Stores,  Inc. 

G                Kelso  Investment  Associates  V,  L.P. 

_ 

G                PHC  Retain  Holding  Company. 

20040042 

G               1  Marubeni  Corporation. 
G       _         Exelon  Corporation. 

G                Sithe  Intemational  Inc. 

24-OCT-03  .'....*. ! 

20040008 

G                 Morganthaler  Partners  VII,  L.P. 
G               1  Robert  Burch. 

^v^^%^ r^^\^^#^^ 

'         .     ' 

20040019 

G                Jonathan  Manufacturing  Corp. 
G                j  Carl  C.  Icahn. 

- 

> 

G               1  Philip  Services  Corp. 
G                Philip  Services  Corp. 

20040030 

G                !  UBS  AG. 

, 

G 

ABN  AMRO  Holding  N.V. 

G 

ABN  AMRO  Inc. 

- 

20040034 

G 

TT  Electronics  PLC. 

_ 

G 

Robert  R.  Dyson. 

G 

Optek  Technology,  Inc. 

_ 

20040036 

G 

George  A.  Steiner  Trust. 

-i                                                                          '                          ^i 

G 
G 

Michael  R.  Kelly. 

National  Sen/ice  Industries,  Inc. 

20040036 

G 

George  A.  Steiner  Tmst. 

' 

G 

Michael  R.  Kelly. 

G 

National  Service  Industries,  Inc. 

20040038 

G 

APAX  Europe  V-A  L.P. 

■ 

G 
G 

IFCO  Systems  N.V. 
IFCO  Systems  N.V. 

' 

27-OCT-03  ., 

20031017 

G 

TBC  Corporation. 
Sears,  Roebuck  and  Co. 

b Ww  \\J  \  1 

VJl 

G 

' 

" 

G 

NTW  Incorporated. 

20040032 

G 
G 
G 

Aggregate  Industries  pk:. 

Floyd  A.  Meldmm. 

Southem  Nevada  Paving  Company,  Inc.       '  ^ 

. 

"" 

20040040 

G 
G 

SBC  CommunicationsrInc. 
AT&T  Wireless  Sendees,  Inc. 

" 

G 

Pinnacle  Cellular  Limited  Partnership. 

A^      ^^^^^T       f\f% 

- 

G 

Worcester  Telephone  Company. 

28-OCT-03 

20040037 

G 

FTI  Consulting,  Inc. 
KPMG,  LLP. 

^W"TWOf 

G 

G 

KPMG,  LLP. 

,    ,    ' 

20040051 

G 

Thomas  H.  Lee  Equity  Fund  V,  L.P. 

s. 

G 
G 

Vestar  Capital  Partners  IV,  L.P. 
M-Foods  Holdings,  Inc. 

29-OCT-03  

20040ms 

G 

Armor  Holdings,  Inc. 
Simula,  Inc. 

Sm\j\r^\r\j^^^ 

G 

G  = 

Simula.  Inc. 

_^                     _       - 

20040047 

G 

Carte.  Icahn. 

f\^\     ^^^^^^     tf^^^ 

G 
G 

Eastman  Kodak  Company. 
Eastman  Kodak  Company. 

» 

30-OCT-03  

20Q4006.'> 

G 

K2lnc. 

Brass  Eagle  Inc. 

tW"»WUJ 

G 

G 

Brass  Eagle  Inc. 

*. 

31-OCT-03  :.. 

20040002 

G 

MeadWestvaco  Corporation. 

" 

G 

Sunrise  Capital  Partners,  LP. 

-    . 

G 

Day  Runner,  Inc. 

G 

G: 

Day  Runner,  Inc. 
Day  Runner  Direct,  Inc. 

. 

G 

Day  Runner  Hong  Kong  Limited. 

-    20040003 

G 

MeadWestvaco  Corporation. 

G 

Day  Holdings,  LLC. 

- 

G 
G 

Day  Runner,  Inc. 

Day  Runner  Direct,  Inc.  - 

G 

Day  Runner  Hong  Kong  Limited. 

^ 

20040052 

G 

NetScreen  Technotogies,  Inc. 

G 

Neoteris,  Inc. 

« 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  num 


Et  req 
status 


Party  name 


20040063 


G 
G 
G 
G 


Neoteris.  Irx:. 
Bookham  Tectinology  pte. 
New  Focus,  Inc. 
New  Focus,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact  Representative, 
or  Renee  Hallman,  Legal  Technician, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  H-303,  Washington, 
DC  20580,  (202)  326-3J00. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary 
[FR  Doc.  03-29924  Filed  12-1-03;  8:45  am] 

BILLING  CODE  675a-01-M 


FEDERAL  TRADE  COMMISSION 

[File  No.  031  0001]  ^ 

Memorial  Hermann  Health  Network 
Providers;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreemejit  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  24,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H.  600 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Loughnan  or  Barbara  Anthony, 
FTC  Northeast  Regional  Office,  One 
Bowling  Green,  Suite  318,  New  York, 
NY  10004.  (212)  607-2809. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 


2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
November  25,  2003),  on  the  World  Wide 
Web,  at  http://w'wv\'.ftc.gov/os/2003/ll/ 
index.htm.  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H.  600  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 
either  in  person  or  bv  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  Memorial  Hermann 
Heedth  Network  Providers 
("Respondent"  or  "MHHNP").  The 
agreement  settles  charges  that 
Respondent  violated  Section  5  of  the 
Federal  Trade  Commission  Act,  15 


U.S.C.  §  45,  by  facilitating  and 
implementing  agreements  among 
MHHNP  members  on  price  and  other 
competitively  significant  terms;  refusing 
to  deal  with  payors  except  on 
collectively  agreed-upon  terms;  and 
negotiating  uniform  fees  and  other 
competitively  significant  terms  in  payor 
contracts  and  refusing  to  submit  to 
members  payor  offers  that  do  not 
conform  to  Respondent's  standards  for 
contracts. 

•  The  proposed  consent  order  has  been 
placed  on  the  public  record  for  30  days 
to  receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed  order 
final.  The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Respondent 
that  it  violated  the  law  or  that  the  facts 
alleged  in  the  complaint  (other  than 
jurisdictional  facts)  are  true.  The 
allegations  in  the  Commission's 
proposed  complaint  are  summarized 
below. 

The  Complaint 

Respondent  MHHNP  is  a  nonprofit 
corporation  that  contracts  with  third- 
party  payors  for  the  provision  of 
medical  services  on  behalf  of  its 
approximately  3,000  participating 
physicians.  MHHNP  is  organized  and 
operated  to  further  the  pecuniar}'  .; 
interests  of  those  physicians,  who  are 
licensed  to  practice  medicine  in  the 
State  of  Texas  and  who  are  engaged  in 
the  business  of  providing  medical 
services  to  patients  in  the  Houston 
metropolitan  area  (hereinafter  "Houston 
area"). 

Physicians  often  contract  with  third- 
party  payors,  such  as  insinance 
companies  and  preferred  provider 
organizations.  The  contracts  typically 
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establish  the  price  and  other  terms 
under  which  the  physicians  will  render 
services  to  the  payors'  subscribers. 
Contracting  physicians  often  agree  to 
accept  lower-than-customary 
compensation  from  these  third-party 
payors  to  gain  access  to  additional 
patients  through  the  payor.  Thus,  these 
contracts  may  reduce  payor  costs,  and 
may  result  in  lower  medical  care  costs 
to  the  payor's  subscribers. 

Absent  agreements  among  competing 
physicians,  each  competing  physician 
decides  for  him  or  herself  whether,  and 
on  what  price  and  other  terms,  the 
physician  will  contract  with  third-party 
payors  to  provide  medical  services  to 
the  payors'  subscribers.  To  be 
competitively  marketable  in  the 
Houston  area,  a  payor  must  include  in 
its  physician  network  a  large  number  of 
primary  care  physicians  (PCPs)  and 
specialists  who  practice  in  the  Houston 
-area.  Many  of  the  PCPs  and  specialists 
who  practice  in  the  Houston  area  are 
members  of  MHHNP.  Accordingly, 
many  payors  concluded  that  they  could 
not  establish  a  viable  physician  network 
in  areas  in  which  MHHNP  physicians 
are  concentrated  without  including  a 
large  number  of  MHHNP  physicians  in 
that  network. 

Sometimes  a  network  of  competing 
physicians  uses  an  agent  to  convey  to 
payors  information,  obtained  from  each 
of  its  participating  physicians 
individually,  about  fees  and  other 
significant  contract  terms  that  the 
physicians  are  willing  to  accept.  In 
other  instances,  the  agent  may  convey 
all  payor  contract  offers  to  network 
physicians,  with  each  physician  then 
unilaterally  deciding  whether  to  accept 
or  reject  each  offer.  These  "messenger 
model"  arrangements,  which  are 
described  in  the  1996  Statements  of 
Antitrust  Enforcement  Policy  in  Health 
Care  jointly  issued  by  the  Federal  Trade 
Commission  and  U.S.  Department  of 
Justice  [see  http://www.ftc.gov/reports/ 
hlth3s.htm),  can-fecilitate  contracting 
between  physicians  and  payors  and 
minimize  the  costs  of  providing  medical 
care,  without  fostering  agreements 
among  competing  physicians  on  fees 
and  other  competitively  sensitive  terms. 
The  messenger  may  not,  consistent  with 
the  competitive  model,  negotiate  fees 
and  other  competitively  significant 
terms  on  behalf  of  the  participating 
physicians,  nor  facilitate  the  physicians' 
coordinated  responses  to  contract  offers, 
for  example,  by  electing  not  to  convey 
a  payor's  offer  to  the  physicians  based 
on  the  messenger's  opinion  of  the 
acceptability  or  appropriateness  of  the 
offer. 

Rather  than  acting  simply  as  a 
"messenger."  MHHNP  engaged  in 
collective  negotiations  on  its  members 


behalf  vith  third  party  payors. 
MHHht's  improper  collective 
negotia  tions  included  actively 
bargain  ing  with  third-party  payors  by 
propos  ng  and  counter-proposing  fee 
schedu  es  (among  other  terms), 
gather!  ig  fee  information  from  its 
membe  rs  and  using  that  information  to 
negotia  te  prices,  refusing  to  messenger 
propos  lis  it  deemed  unacceptable  on 
price  a)  id  other  terms,  and,  to  maintain 
its  barj  lining  power,  on  occasion 
discoiiiaging  its  participating  physicians 
from  entering  into  unilateral  agreements 
with  thtrd-party  payors.  For  example, 
MHHhft'  periodically  polled  its 
physic  an  members,  asking  each  to 
disclos  J  the  minimum  fee  that  he  or  she 
would  iccept  in  return  for  providing 
medica  services  pursuant  to  future 
MHHN  '-payor  agreements.  MHHNP 
would  hen  calculate  minimum 
accepta  ble  fees  for  use  in  payor 
negotia  tions,  based  in  part  on  the 
inform)  ition  received  from  physician 
membe  rs  concerning  their  future  pricing 
intentii  ms,  and  would  often  begin 
discuss  ions  regarding  a  possible 
contrac  t  for  physician  services  by 
inform  ng  the  payor  of  these  minimum 
fees,  ar  d  stating  that  it  would  not  enter 
into  or  ptherwise  forward  to  its 
physician  members  any  payor  offer  that 
did  not  satisfy  those  fee  minimums. 
In  thi !  course  of  its  collective  price 
negotia  tions  with  payors,  MHHNP  in 
fact  ofti  in  did  not  convey  to  its 
physici  an  members  payor  offers  that 
provid(  d  for  fees  that  did  not  satisfy 
MHHN  »'s  Board  of  Directors.  MHHNP 
instead  demanded,  and  often  received, 
more  fa  vorableiee  and  other  contract 
terms—  terms  that  third-party  payors 
would  lot  have  offered  to  MHHNP's 
participating  physicians  had  those 
physicBns  engaged  in  unilateral,  rather 
than  collective,  negotiations  with  the 
payors  J  Only  after  the  third-party  payor 
accedei  to  fee  and  other  contract  terms 
accepta  ble  to  MHHNP,  would  MHHNP 
convey  the  payor's  proposed  contract4o 
MHHN  *'s  participating  physicians  for 
their  cc  nsideration.  For  example,  in  one 
instanc  3  MHHNP  refused  a  payor's 
request  to  messenger  an  offer  MHHNP's 
Board  <  eemed  unacceptable.  Instead, 
MHHN '  notified  its  members  that  it  had 
rejectee  the  offer  because  it  was  below 
the  mil  imum  acceptable  fee  level 
previoi  sly  set  pursuant  to  physician 
membe  r  surveys,  and  then  "polled"  its 
membe  rs  to  determine  whether  or  not 
they  ag  -eed  with  the  Board's  decision  to 
reject  t  te  offer.  A  majority  of  physician 
membe  rs  voted  to  agree  with  the  Board's 
decisio  i,  and  MHHNP  then  again 
rejecte<  the  payor's  offer  and  explicitly 
refusec  to  forward  the  offer  to  any  of  its 
physici  an  members.  Subsequendy,  the 


payor  increased  its  proposed  fees  to  the 
MHHNP  fee  minimums,  and  MHHNP 
then  entered  into  a  contract  with  the 
payor  and  messengered  the  agreement  to 
its  physician  members,  affording  them 
the  option  ta  participate  (or  not)  in  the 
payor's  offer. 

Since  the  end  of  2000,  MHHNP  and 
its  members  have  entered  only  into  fee- 
for-service  agreements  with  payors, 
pursuant  to  which  MHHNP  and  its 
members  did  not  undertake  financial 
risk-sharing.  Further,  MHHNP  members 
have  not  integrated  their  practices  to 
create  significant  potential  efficiencies. 
MHHNP's  joint  negotiation  of  fees  amd 
other  competitively  significant  terms 
has  not  been,  and  is  not,  reasonably 
related  to  any  efficiency-enhancing 
integration,  histead,  MHHNP's  acts  and 
practices  have  restrained  trade 
unreasonably  and  hindered  competition 
in  the  provision  of  physician  services  in 
the  Houston  area  in  the  following  ways, 
among  others:  price  amd  other  forms  of 
competition  among  MHHNP's  members 
were  unreasonably  restrained;  prices  for 
physiciain  services  were  increased;  and 
health  plans,  employers,  and  individual 
consumers  were  deprived  of  the  benefits 
of  competition  among  physicians.  Thus, 
MHHNP's  conduct  has  harmed  patients 
amd  other  piut:hasers  of  medicad 
services  by  restricting  choice  of 
providers  and  increasing  the  price  of 
medical  services.  . 

The  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  prevent  recurrence  of  the 
illegal  concerted  actions  alleged  in  the 
complaint  while  allowing  Respondent 
and  its  members  to  engage  in  legitimate 
joint  conduct. 

Paragraph  n.A  prohibits  Respondent 
from  entering  into  or  facilitating 
agreements  aimong  physicians:  (1)  To 
negotiate  on  behaff  of  any  physician 
with  any  payor;  (2)  to  deal,  refuse  to    ^, 
deal,  or  threaten  to  refuse  to  deal  with 
any  payor;  (3)  regarding  any  term  upon 
which  any  physiciams  deal,  or  are 
willing  to  dead,  with  any  payor;  and  (4) 
not  to  deal  individually  with  any  payor 
or  through  any  arrangement  other  than 
MHHNP. 

Paragraph  II.B  prohibits  Respondent 
from  exchanging  or  facilitating  the 
transfer  of  information  among 
physicians  concerning  any  physician's 
willingness  to  deal  with  a  payor,  or  the 
terms  or  conditions,  including  price 
terms,  on  which  the  physician  is  willing 
to  deal. 

Paragraph  II.C  prohibits  Respondent 
from  attempting  to  engage  in  any  action 
prohibited  by  Paragraph  U.A  or  II.B. 
Paragraph  n.D  prohibits  Respondent 
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from  encouraging,  pressuring,  inducing, 
or  attempting  to  induce  any  person  to 
engage  in  any  action  that  would  be 
prohibited  by  Paragraphs  II.A  through 
II.C.  Paragraph  II  contains  a  proviso  that 
allows  Respondent  to  engage  in  conduct 
that  is  reasonably  necessar\'  to  the 
formation  or  operation  of  a  "qualified 
risk-sharing  joint  arrangement"  or  a 
"qualified  clinically-integrated  joint 
arrangement,"  or  that  solely  involves 
physicians  in  the  same  medical  group 
practice. 

Paragraph  III  requires  MHHNP,  for  a 
period  of  three  years  after  the  order 
becomes  final,  to  notify  the  Commission 
at  least  60  days  prior  to  entering  into 
any  arrangement  under  which  MHHNP 
will  act  as  a  messenger  or  agent  on 
behalf  of  physicians  with  payors 
regarding  contracts.  This  provision  will 
allow  the  Commission  to  review  any 
future  MHHNP  policy  or  practice  that 
MHHNP  plans  to  implement  with 
payors  before  such  a  policy  or  practice 
is  implemented  with  respect  to  any 
particular  payor. 

Paragraphs  IV.A  and  IV.  B  require 
MHHNP  to  distribute  the  complaint  and 
order  to  its  members,  payors  with  which 
it  previously  contracted,  and  specified 
others.  Paragraph  IV.C  requires  MHHNP 
to  terminate,  without  penalty,  any  payor 
contracts  that  it  had  entered  into  during 
the  collusive  period,  at  ^my  such  payor's 
request.  This  provision  is  intended  to 
eliminate  the  effects  of  Respondent's 
joint  price  setting.  Paragraph  IV.C  also 
contains  a  proviso  to  preserve  payor 
contract  provisions  defining  post- 
termination  obligations  relating  to 
continuity  of  care  during  a  previously 
begun  course  of  treatment. 

The  remaining  provisions  of  the 
proposed  order  impose  complaint  and 
order  distribution,  reporting,  and  other 
compliance-related  provisions.  For 
example,  Paragraph  IV.  D  requires 
MHHSiP  to  distribute  copies  of  tlie     ' 
Complaint  and  Order  to  incoming 
MHHNP  members,  payors  that  contract 
with  MHHNP  for  the  provision  of 
physician  services,  and  incoming 
MHHNP  officers,  directors,  and 
employees.  Further,  Paragraph  V 
requires  MHHNT  to  file  periodic  reports 
with  the  Commission  detailing  how 
MHHNP  has  complied  with  the  Order. 
Paragraph  VII  authorizes  Commission 
staff  to  obtain  access  to  Respondent's 
records  and  officers,  directors,  and 
employees  for  the  purpose  of 
determining  or  securing  compliance 
with  the  Order.  The  proposed  order  will 
expire  in  20  years. 


By  direction  of  the  Commission. 
Donald  S.  Qitrk, 
Secretary. 
[FR  Doc.  03-29921  Filed  12-1-03;  8:45  am) 

BILLING  CODE  675(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 
AGENCY:  Office  of  the  Secretarv,  HHS. 


ACTK>N:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Inlegrit}-  (ORI) 
and  the  Acting  Assistant  Secretary'  for 
Health  have  taken  final  action  in  the 
following  case: 

Sheila  Blackwell.  University  of 
Maryland,  Baltimore:  Based  on  the 
report  of  an  investigation  conducted  bv 
the  University  of  Maryland,  Baltimore 
(UMB  Report),  the  respondent's 
admission  of  responsibility,  and 
additional  analysis  conducted  by  ORI  in 
its  oversight  review,  the  U.S.  Public 
Health  Service  (PHS)  found  that  Sheila 
Blackwell,  former  contractual  employee. 
Department  of  Pediatrics  at  UMB, 
engaged  in  scientific  misconduct  in 
research  supported  bv  National  Institute 
of  Mental  Health  (NIMH),  National 
Institutes  of  Health  (NIH),  grant  2  ROl 
MH54983,  entitled  "Effectiveness  of 
Standard  versus  Embellished  HIV 
Prevention." 

Specifically,  PHS  found  that  Ms. 
Blackwell  engaged  in  scientific 
misconduct  by  fabricating  interview 
records  for  the  Focus  on  Teens  HIV  Risk 
Prevention  Program  for  nine  interviews 
that  had  not  been  performed  over  the 
period  of  May  through  July  2001. 

Ms.  Blackwell  has  entered  into  a 
Voluntary  Exclusion  Agreement 
(Agreement)  in  which  she  has 
voluntarily  agreed  for  a  period  of  three 
(3)  vears,  beginning  on  October  30, 
2003: 

(1)  To  exclude  herself  from  serving  in 
any  advisory  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant; 
cmd 

(2)  That  her  participation  in  any  PHS- 
supported  research  will  be  conditioned 
on  an  appropriate  plan  of  supervision  of 
her  duties  (Supervision  Plan)  as  follows: 

(i)  Any  institution  that  submits  an 
application  for  PHS  support  for  a 
research  project  in  which  Ms. 
Blackwell's  participation  is  proposed  or 
anticipated  must  concurrently  submit  a 
Supervision  Plan  to  the  funding  agency 


for  approval;  and  (ii)  any  institution 
using  Ms.  Blackwell  in  any  capacity  in 
PHS-supported  research  must  submit  a 
Supervision  Plan  to  the  funding  agency 
for  approval.  The  Supervision  Plan  must 
be  designed  to  ensure  the  scientific 
integrity  of  her  research  contribution.  A 
copy  of  the  Supervision  Plan  must  also 
be  submitted  to  OIU  by  the  institution. 
Ms.  Blackwell  agreed  that  she  will  not 
participate  in  any  PHS-supported 
research  until  the  Supervision  Plan  has 
been  submitted  to  ORI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative' 
Oversight.  Office  of  Research  Integrity, 
1101  VVootton  Parkway,  Suite  750, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Officn  of  Research  Integrity. 

[FR  Dor.  03-29867  Filed  12rl-03;  8:45  am] 

BILUNG  CODE  41S0-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integritv-  (ORI) 
and  the  Acting  Assistant  Secretary  for 
Health  have  taken  final  action  in  the 
following  case: 

Khalilah  Creek,  University  of 
Maryland.  Baltimore:  Based  on  the 
report  of  an  investigation  conducted  by 
the  University  of  Maryland,  Baltimore 
(UMB  Report),  the  respondent's 
admission  of  responsibility,  and 
additional  analysis  conducted  by  ORI  in 
its  oversight  review,  the  U.S.  Public 
Health  Serv ice  (PHS)  found  that 
Khalilah  Creek,  former  contractual 
employee.  Department  of  Pediatrics  at 
UMB,  engaged  in  scientific  misconduct 
in  research  supported  by  National 
Institute  of  Mental  Health  (NIMH), 
National  Institutes  of  Healtii  (NIH), 
grant  2  ROl  MH54983.  entitied 
"Effectivepess  of  Standard  versus 
Embellished  HIV  Prevention." 

Specifically.  PHS  found  that  Ms. 
Creek  engaged  in  scientific  misconduct 
by  fabricating  interview  records  for  the 
Focus  on  Teens  HIV  Risk  Prevention 
Program  for  eight  interviews  that  had 
not  been  performed  over  the  periods  of 
July  and  December  2000  and  January, 
February,  and  May  through  August 
2001. 

Ms.  Creek  has  entered  into  a 
Voluntary  Exclusion  Agreement 
(Agreement )  in  which  she  has 
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voluntarily  agreed  for  a  period  of  three 
(3)  years,  beginning  on  October  30, 
2003: 

(1)  To  exclude  herself  from  serving  in 
any  advisory  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant; 
and 

(2)  That  her  participation  in  emy  PHS- 
supported  research  will  be  conditioned 
on  an  appropriate  plan  of  supervision  of 
her  duties  (Supervision  Plan)  as  follows: 
(i)  Any  institution  that  submits  an 
application  for  PHS  support  for  a 
research  project  in^vhich  Ms.  Creek's 
participation  is  proposed  or  anticipated 
must  concurrently  submit  a  Supervision 
Plan  to  the  funding  agency  for  approval; 
and  (ii)  any  institution  using  Ms.  Creek 
in  any  capacity  in  PHS-supported 
research  must  submit  a  Supervision 
Plan  to  the  funding  agency  for  approval. 
The  Supervision  Plan  must  be  designed 
to  ensure  the  scientific  integrity  of  her 
research  contribution.  A  copy  of  the 
Supervision  Plan  must  also  be 
submitted  to  ORI  by  the  institution.  Ms. 
Creek  agreed  that  she  will  not 
participate  in  any  PHS-supported 
research  until  the  Supervision  Plan  has 
been  submitted  to  ORI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integritv, 
1101  VVootton  Parkway.  Suite  750. 
Rockville,  MD  20852.  (301)  443-5330. 

Chris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 

[FR  Doc.  03-29866  Filed  12-1-03:  8:45  am] 

BILUNG  COOE  41S0-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Acting  Assistant  Secretary  for 
Health  have  taken  final  action  in  the 
following  case: 

Lajuane  Woodard,  University  of 
Maryland,  Baltimore:  Based  on  the 
report  of  an  investigation  conducted  by 
the  University  of  Maryland,  Baltimore 
(UMB  Report),  the  respondent's 
admission  of  responsibility,  and 
additional  analysis  conducted  by  ORI  in 
its  oversight  review,  the  U.S.  Public 
Health  Service  (PHS)  found  that  Lajuane 
Woodard,  former  contractual  employee, 
Department  of  Pediatrics  at  UMB, 


engage  1  in  scientific  misconduct  in 
researc  b  supported  by  National  Institute 
of  Mer  tal  Health  (NIMH),  National 
Institu  es  of  Health  (NIH),  grant  2  ROl 
MH54983,  entitled  "Eff^ectiveness  of 
Standard  versus  Embellished  HIV 
Prevenion." 

Spec  ifically.  PHS  found  that  Ms. 
Wooda  rd  engaged  in  scientific 
miscoE  duct  by  fabricating  interview 
record!  for  the  Focus  on  Teens  HIV  Risk 
Preven  ion  Program  for  one  interview 
claimei  1  to  have  been  performed  in  June 
2001. 

Ms. '  Voodard  has  entered  into  a 
Volunt  iry  Exclusion  Agreement 
( Agreei  nent )  in  which  she  has 
volunt)  jily  agreed  for  a  period  of  three 
,  beginning  on  October  30. 


(3) 
2003 


yeais 


(1)  Tt)  exclude  herself  from  serving  in 
any  ad'  ^isory  capacity  to  PHS  including 
but  not  limited  to  ser\'ice  on  any  PHS 
advisoi  y  committee,  board,  and/or  peer 
reviewpommittee,  or  as  a  consultant: 
and 

(2)  T  lat  her  participation  in  any  PHS 
suppor  :ed  research  will  be  conditioned 
on  an  a  ppropriate  plan  of  supervision  of 
her  dul  es  (Supervision  Plan)  as  follows: 

(i)  Ai  ly  institution  that  submits  an 
applies  tion  for  PHS  support  for  a 
researc  i  project  in  which  Ms. 
Wooda  :d's  participation  is  proposed  or 
anticip  ited  must  concurrently  submit  a 
Superv  ision  Plan  to  the  funding  agency 
for  app  roval;  and 

(ii)  A  Qv  institution  using  Ms. 
Wooda  d  in  any  capacity  in  PHS-    ' 
suppor  ed  research  must  submit  a 
Superv  sion  Plan  to  the  funding  agency 
for  app  roval.  The  Supervision  Plan  must 
be  desi  jned  to  ensure  the  scientific 
integril  y  of  her  research  contribution.  A 
copy  o  the  Supervision  Plari.must  also 
be  subi  nitted  to  ORI  by  the  institution. 
Ms.  W(  odard  agreed  that  she  will  not 
partici]  late  in  aqy  PHS-supported 
researc  i  until  the  Supervision  Plan  has 
been  sv  bmitted  to  ORI. 

FOR  FUIITHER  INFORMATION  CONTACT: 

Directa  r,  Division  of  Investigative 
Oversij  ht.  Office  of  Research  Integrity, 
1101  \y  ootton  Parkway,  Suite  750, 
Rockvi  le.  MD  20852,  (301)  443-5330. 

etuis  B,  Pascal, 

Director ,  Office  of  Research  Integrity. 

[FR  Doc  03-29865  Filed  12-1-03;  8:45  am] 

BILLING  (  OOE  415(>-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Youth  Violence  Prevention  Through 
Community-l.evei  Change 

Annoimcement  Type:  New. 
Funding  Opportunity  Niunber:  04054. 
Catalog  of  Federal  Domestic 
Assistance  Number:  93.136. 

Key  Dates 

Letter  of  Intent  Deadline:  January  2, 
2004. 

Application  Deadline:  February  17, 
2004. 

L  Funding  Opportunity  Description 

Authority:  This  program  is  authorized 
under  section  391(a)  of  the  Public 
Health  Service  Act.  [42  U.S.C.  section 
280b{a),  as  amended]. 

Purpose:  The  purpose  of  the  program 
is  to  announce  the  availability  of  fiscal 
year  (FY)  2004  funds  for  a  cooperative 
agreement  program  for  the  evaluation  of 
community-level  interventions  to 
reduce  youth  violence. 

This  program  addresses  the  "Healthy 
People  2010"  focus  area  Injur}'  and 
Violence  Prevention. 

Measurable  outcomes  of  the  program 
will  bo  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Injury  Prevention  and  Control 
(NCIPC):  Conduct  a  targeted  program  of 
research  to  reduce  injury-related  death 
and  disability. 

Research  Objectives:  Youth  violence 
has  been  linked  to  a  variety  of  factors, 
includiiig  individual,  family, 
community,  and  societal  characteristics. 
While  much  research  has  been 
conducted  on  interventions  with 
individuals  and  families,  less  often  have 
interventions  focused  on  variables  at  the 
broader  community  level. 

There  are  a  nimioer  of  characteristics 
of  communities  that  increase  the 
probability  of  violence.  Rates  of 
violence  are  high  in  areas  that  have 
large  concentrations  of  poor  and 
unemployed  people,  crowded  housing, 
residential  instability,  family 
disruption,  illegal  drug  distribution  and 
sales,  diminished  private  economic 
activity,  and  limited  positive 
opportunities  for  youths  and  adults 
(Reiss  &  Roth,  1993;  Sampson  & 
Lauritsen,  1994).  Rates  of  violence  are 
also  high  in  neighborhoods  where  there 
is  low  commimity  participation, 
disorganization,  and  a  lack  of  cohesion. 
People  living  in  these  types  of 
communities  tend  to  be  socially  isolated 
and  exhibit  lower  levels  of  attachment 
to  the  community — factors  that  also 
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limit  their  ability  to  supervise  and 
control  adolescent  peer  groups, 
especially  gangs  (Sampson  &  Lauritsen, 
1994). 

Research  funded  under  this 
announcement  is  expected  to  address 
this  important  gap  in  the  prevention 
literature  (i.e.,  the  implementation  and 
evaluation  of  interventions  that  are 
designed  to  modify  the  above  types  of 
community  characteristics).  The 
ultimate  aim  of  such  an  approach  is  to 
assess  whether  interventions  designed 
to  change  commimity  structures  and 
social  processes  can  reduce  rates  of 
youth  violence  in  communities. 

At  a  minimum,  competitive 
applicants  will  provide  theoretical 
rationale  and  empirical  evidence  in 
support  of  the  specific  intervention 
proposed,  and  will  conduct  a  rigorous 
evaluation  of  the  intervention. 

Activities 

Awardee  activities  for  this  program 
are  as  follows: 

•  Develop  and  finalize  the  research 
design  and  methodology,  data  collection 
measures,  and  analyses,  and 
disseminate  study  results  through 
publications  and  presentations. 

»  Develop  a  research  protocol  for 
Institutional  Review  Board  (IRB)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 

•  Obtain  approval  of  the  study 
protocol  by  the  recipient's  local  IRB. 

•  Collect  data  on  the  costs  associated 
with  implementing  and  evaluating  the 
intervention. 

•  Conduct  one  reverse  site  visit  to 
meet  with  CDC  staff  in  Atlanta  on  an 
annual  basis. 

•  Complete  all  required  reports  as 
specified  under  "Reporting 
Requirements". 

•  Provide  a  protocol/manual    - 
documenting  the  intervention  and  the 
manner  in  which  it  was  implemented, 
including  any  information  on  activities 
occurring  prior  to  the  start  of  the 
intervention,  such  as  stakeholder 
meetings,  collaboration  building,  or 
focus  groups. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

•  Provide  scientific  and 
programmatic  consultation.  CDC  will 
collaborate  with  project  staff  on 
decision-analyses,  programmatic  issues, 
and  dissemination  of  the  study  results 
in  publications  and  presentations. 

•  Assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
cooperating  institutions  participating  in 


the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  finished. 

•  CDC  staff  will  monitor  and  review 
scientific  and  operational 
accomplishments  of  the  project  through 
conference  calls,  site  visits,  and  review 
of  technical  reports. 

n.  Award  Information 

Type  o/Aivarrf;  Cooperative 
Agreement. 

CDC  involvement  in  this  program  is 
listed  in  the  Activities  Section  above. 

Fiscal  Year  Funds:  2004. 

Approximate  Total  Funding: 
1,000,000. 

Approximate  Number  of  Awards: 
Two. 

Approximate  Average  Award: 
500,000. 

Floor  of  Award  Range:  S250.000. 

Ceiling  of  Award  Range:  S500.000. 

Anticipated  Award  Date:  September 
1,  2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  Four  years. 

Throughout  the  project  period,  CDC's 
commitment  to  continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  recipient  (as 
documented  in  required  reports),  and 
the  determination  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

ni.  Eligibility  Information 

in.l.  Eligible  applicants:  Applications 
may  be  submitted  by  public  and  private 
nonprofit  and  for  profit  organizations 
and  by  governments  and  their  agencies, 
such  as: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  For  profit  organizations. 

•  Small,  minority,  women-owned 
businesses. 

•  Universities. 

•  Colleges. 

•  Research  institutions. 

•  Hospitals. 

•  Community-based  organizations. 

•  Faith-based  organizations. 

•  Federally  recognized  Indian  tribal 
governments. 

•  Indian  tribes. 

•  Indian  tribal  organizations. 

•  State  and  local  governments  or  their 
Bona  Fide  Agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands. 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 


•  Political  subdivisions  of  States  (in 
consultation  with  States). 

A  Bona  Fide  Agent  is  an  agency/ 
organization  identified  by  the  state  as 
eligible  to  submit  an  application  under 
the  state  eligibility  in  lieu  of  a  state 
application.  If  you  are  applying  as  a 
bona  fide  agent  of  a  state  or  local 
government,  you  must  provide  a  letter 
from  the  state  or  local  government  as 
documentation  of  yoiu  status.  Place  this 
documentation  behind  the  first  page  of 
your  application  form. 

nL2.  Cost  Sharing  or  Matching: 
Matching  funds  are  not  required  for  this 
program. 

in.3.  Other  Eligibility  Requirements:  If 
you  request  a  funding  amount  greater 
than  the  ceiling  of  the  award  range,  your 
application  will  be  considered  non- 
responsive,  and  will  not  be  entered  into 
the  review  process.  You  will  be  notified 
that  your  application  did  not  meet  the 
submission  requirements. 

If  your  application  is  incomplete  or 
non-responsive  to  the  requirements 
listed  below,  it  will  not  be  entered  into 
the  review  process.  You  will  be  notified 
that  your  application  did  not  meet 
submission  requirements.  The  following 
are  applicant  requirements: 

•  A  principal  investigator  who  has 
documented  prior  training  and 
experience  in  conducting  efficacy  and 
effectiveness  trials. 

•  A  principal  investigator  who  has 
conducted  research,  published  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

•  Demonstrated  experience  on  the 
applicant's  project  team  in  conducting, 
evaluating,  and  publishing  violence 
prevention  research  in  peer-reviewed 
journals. 

•  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities, 
which  will  ensure  implementation  of 
the  proposed  activities. 

•  The  overall  match  between  the 
applicant's  proposed  research  objectives 
and  the  program  priorities  as  described 
under  the  heading,  "Funding  Priority". 

•  The  requested  funding  amount  is 
within  the  award  range  of  $250,000- 
$500,000. 

•  Principal  investigators  (Pi's)  are 
encouraged  to  submit  only  one  proposal 
in  response  to  this  program 
aimouncement.  With  few  exceptions 
{e.g.,  research  issues  needing  immediate 
public  health  attention),  only  one 
application  per  PI  will  he  funded  under 
this  annoimcement. 
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4.  Individuals  Eligible  To  Become 
Principal  Investigators 

Any  individual  with  the  skills, 
knowledge,  and  resources  necessary  to 
cany  out  the  proposed  research  is 
invited  to  work  with  their  institution  to 
develop  an  application  for  support. 
Individuals  from  underrepresented 
racial  and  ethnic  groups  as  well  as 
individuals  with  disabilities  are  always 
encouraged  to  apply  for  CDC  programs. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
fiinds  constituting  an  award,  grant,  or  loan. 

IV.  Application  and  Submission 
Information 

/V.I.  Address  to  Request  Application 
Package:  To  apply  for  this  funding 
opportunity,  use  application  form  PHS 
398  (0MB  number  0925-0001  rev.  5/ 
2001).  Forms  and  instructions  are 
available  in  an  interactive  format  on  the 
CDC  Web  site,  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

Forms  and  instructions  are  also 
available  in  an  interactive  format  on  the 
National  Institutes  of  Health  (NIH)  Web 
site  at  the  following  Internet  address: 
http://grants.nib.gov/grants/funding/ 
phs398/pbs398.html- 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff 
at:  770-488-2700.  Application  forms 
can  be  mailed  to  you. 

r\/.2.  Content  and  Form  of  Application 
Submission 

Letter  of  Intent  (LOI):  CDC  requests 
that  you  send  a  LOI  if  you  intend  to 
apply  for  this  program.  Although  the 
LOI  is  not  required,  not  binding,  and 
does  not  enter  into  the  review  of  your 
subsequent  application,  your  LOI  will 
bo  used  to  gauge  the  level  of  interest  in 
this  program,  and  to  allow  CDC  to  plan 
the  application  review.  Your  LOI  must 
be  written  in  the  following  format: 

•  Kfaximimi  number  of  pages:  Two. 

•  Font  size:  12-point  unreduced. 

•  Paper  size:  8.5  by  11  inches. 

•  Page  margin  size:  One  inch. 

•  Single  spaced. 

•  Printed  only  on  one  side  of  page. 

•  Written  in  English,  avoid  jargon. 
Your  LOI  must  contain  the  following 

information: 

•  Descriptive  title  of  the  proposed 
research. 
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•  Na  ne,  address.  E-mail  address,  and 
telepho  ne  number  of  the  Principal 
Investij  ator. 

•  Na  nes  of  other  key  personnel. 

•  Pa]  ticipating  institutions. 

•  Nu  mber  and  title  of  this  Program 
Announcement  (PA). 

Appl  cation:  Follow  the  PHS  398 
applica  ion  instructions  for  content  and 
formatt  ng  of  your  application  (See 
Attachment  1  of  this  announcement  for 
guidem(  :e  on  how  to  complete  Form  398 
for  this  Program  Announcement).  The 
Progran  i  Announcement  Title  and 
numbei  must  appear  in  the  application. 
For  furl  ler  assistance  with  the  PHS  398 
applica  ion  form,  contact  Grantslnfo, 
Telephi  me  (301)  435-0714.  E-mail: 
Grantsl  ifo@nih.gov. 

Your  research  plan  should  address 
activiti(  s  to  be  conducted  over  the 
entire  p  roject  period. 

You  1  [lust  include  a  research  plan 
with  yo  Lir  application.  The  research 
plan  sh  )uld  be  no  more  than  25  pages 
(8.5"  X    1"  in  size),  single-spaced, 
printed  on  one  side  only,  with  one-inch 
marginl  on  all  sides,  and  unreduced  12- 
point  font.  Your  application  will  be 
evaluat  sd  on  the  criteria  listed  under 
Section  V.  "Application  Review 
Informs  tion",  so  it  is  important  to 
follow  ( lem,  as  well  as  the  Research 
Objecti'  'es  and  the  Administrative  and 
Nations  1  Policy  Requirements  (ARs),  in 
laying  (  ut  your  research  plan.  Your 
researcl  i  plan  should  address  activities 
to  be  CO  nducted  over  the  entire  project 
period.  The  research  plan  should 
consist  jf  the  following  information: 

1.  Ab  itract:  It  is  especially  important 
to  inclu  de  an  abstract  that  reflects  the 
project'  >  focus,  because  the  abstract  will 
be  used  to  help  determine  the 
respons  iveness  of  the  application. 

2.  Pre  gram  Goals  ana  Objectives: 
Describ ;  the  goals  and  objectives  the 
proposi  I  is  designed  to  achieve  in  the 
short  ai  d  long  term.  Specific  research 
questioi  is  and  hypotheses  should  also 
be  incU  ded. 

3.  Pre  gram  Participants:  Describe  the 
demogr  iphic  and  geographic 
characteristics  of  the  community  and/ or 
neighborhood  targeted  by  the 
intervei  ition.  This  section  should 
include  incidence,  prevalence, 
morbid  ty,  and/or  mortality  rates 
associated  with  youth  violence  within 
that  coitimunity.  In  addition,  the 
propose  1  should  provide  evidence  that 
the  reci  Dient  (or  collaborating  partner) 
has  acci  iss  to  the  target  community,  and 
that  the  participation  by  the  target 
commu  lity  in  the  intervention  will  be 
adequal  b. 

4.  Int  irvention:  Describe  the  proposed 
strategii  is  or  components  of  the 
intervei  ition  and  the  plan  for 


implementing  the  intervention. 
Proposals  shoidd  explicate  the 
theoretical  and  empirical  justification 
for  the  potential  effectiveness  of  the 
intervention  for  reducing  youth  violence 
in  the  target  commimity.  This  should 
include  discussicui  of  the  modifiable 
risk  and  protective  factors  that  will  be 
influenced  by  the  intervention  of 
interest.  The  proposal  should  describe 
the  location  or  setting  in  which  the 
intervention  component(s)  will  occxu-, 
^  and  describe  the  relevance  of  this 
setting  to  the  strategy  and  desired 
outcomes. 

5.  Evaluation  Design:  Describe  the 
proposed  design,  methods  and  analysis 
plan  for  assessing  the  effectiveness  of 
the  intervention.  The  specific  type  of 
evaluation  method  chosen  should 
reflect  the  nature  of  the  intervention, 
feasibility,  and  ethical  considerations. 
Potential  threats  to  the  validity  of  the~= 
study  should  be  described  along  with 
how  such  threats  will  be  recognized  and 
addressed.  The  status  of  all  necessary 
measurement  instruments  should  be 
described.  If  any  materials  are  not 
extant,  the  methods  and  time  frame  for 
measure  development,  pilot  testing,  and 
validation  should  be  given.  For  data 
collected  from  archival  records  [e.g., 
hospital  records,  police  records,  etc.)  the 
proposal  should  discuss  issues  of 
accessibility,  reliability,  and  validity  of 
those  data. 

6.  Project  Management:  Provide 
evidence  of  the  expertise,  capacity,  and 
community  support  necessary  to 
successfully  implement  the  intervention 
to  reduce  community  indicators  of 
youth  violence.  Proposals  should  also 
provide  evidence  of  expertise  and 
capacity  to  evaluate  the  impact  of  the 
intervention.  Each  existing  or  proposed 
position  for  the  project  should  be 
described  by  job  title,  function,  general 
duties,  level  of  effort  and  allocation  of 
time.  Management  operation  principles, 
structure,  and  organization  should  also 
be  noted. 

7.  Collaborative  Efforts:  List  and 
describe  the  current  and  proposed 
collaborations  with  government,  health, 
or  youth  agencies,  community-  or  faith- 
based  organizations,  minority 
organizations,  and  other  researchers. 
Include  letters  of  support  and 
memoranda  of  understanding  that 
specify  the  nature  of  past,  present,  and 
proposed  collaborations,  and  the 
products/services/activities  that  will  be 
provided  by  and  to  the  applicant. 

8.  Data  snaring  and  release:  Describe 
plans  for  the  sharing  and  release  of  data 
(See  AR-25  for  additional  information). 

9.  Project  Budget:  Provide  a  detailed 
budget  for  each  activity  undertaken, 
with  accompanjring  justification  of  all 
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operating  expenses  that  is  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project. 

You  are  required  to  have  a  Dun  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
Federal  government.  Your  DUNS 
number  must  be  entered  in  item  11  of 
the  face  page  of  the  PHS  398  application 
form.  The  DUNS  number  is  a  nine-digit 
identification  number,  which  uniquely 
identifies  business  entities.  Obtaining  a 
DUNS  number  is  easy  and  there  is  no 
charge.  To  obtain  a  DUNS  number, 
access  http:// 

www.dunandbradstreet.com  or  call  1- 
866-705-5711. 

For  more  information,  see  the  CDC 
Web  site  at:  http://www.cdc.gov/od/pgo/ 
funding/pubcommt.htm. 

IV.3.  Submission  Dates  and  Times 

LOI  Deadline  Date:  January  2,  2004. 

Application  Deadline  Date:  February 
17,  2004. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CDC  Procurement  and  Grants  Office  by 
4  p.m.<Eastem  Time  on  the  deadline 
date.  If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  deliver^'  service^  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  yoiir  application  after  closing 
due  to:  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  you  will  be  given  the 
opportunity  to  submit  documentation  of 
the  carriers  guarantee.  If  the 
documentation  verifies  a  carrier 
problem,  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

This  announcement  is  the  definitive 
guide  on  application  submission 
address  and  deadline.  It  supersedes 
information  provided  in  the  application 
instructions.  If  your  application  does 
not  meet  the  deadline  above,  it  will  not 
be  eligible  for  review,  and  will  be 
discarded.  You  will  be  notified  that 
your  application  did  not  meet  the 
submission  requirements. 

CDC  will  not  notif}'  you  upon  receipt 
of  your  application.  If  you  have  a 
question  about  the  receipt  of  your 
application,  first  contact  your  courier.  If 
you  still  have  a  question,  contact  the 
PGO-TIM  staff  at:  770-188-2700.  Before 
calling,  please  wait  two  to  three  days 
after  the  application  deadline.  This  will 
allow  time  for  applications  to  be 
processed 'and  logged. 


4.  Intergovernmental  Review  of 
Applications:  Executive  Order  12372 
does  not  apply  to  this  program. 

5.  Funding  Restrictions:  Restrictions, 
which  must  be  taken  into  account  while 
writing  youi  budget,  are  as  follows: 

Funding  Priority 

Priority  will  be  given  to  the 
evaluation  of  primary  prevention 
interventions  and  programs  that  focus 
on  the  social  and  economic 
environment  (relationships  among 
people  and  settings)  and/or  the  physical 
environment  (tangible  surroundings  or 
resources  available  to  youth  or  the 
coimnunity  at  large),  over  those  that 
focus  on  criminal  justice  responses  (e.g., 
community  policing,  arrest  strategies). 
These  include: 

•  Strategies  to  increase  social 
integration  and  cohesion  by  increasing 
community  participation  as  well  as 
formal  and  informal  social  support. 

•  Strategies  to  improve  the  physical 
and  social  characteristics  of 
neighborhoods  through  environmental 
design  changes  {e.g..  Crime  Prevention 
Through  Environmental  Design). 

•  Strategies  to  improve  financial, 
housing,  and/or  employment  issues  in 
impoverished  areas. 

•  Efforts  to  deconcentrate  areas  with 
high  rates  of  poverty  and  violence. 

•  Strategies  to  increase  formal  and/or 
informal  supervision  of  youth  (such  as 
providing  structured  or  imstructiued 
activities  to  youth  during  non-school 
hours,  or  encouraging  adults  to  monitor 
youths'  activities  in  their 
neighborhood). 

•  Strategies  to  reduce  community 
density  and  availability  of  alcohol  and 
drugs. 

•  Strategies  to  modify  social  norms 
about  violence  or  other  related  issues 
and  values. 

Funding  Preferences 

Funding  preference  will  be  given  to 
proposals  that: 

•  Propose  more  stringent  and  rigorous 
evaluation  designs,  including: 
experimental  and  quasi-experimental 
designs  with  appropriate  baseline/pre- 
intervention  data,  post-intervention 
data,  and  at  least  one  follow-up  data 
collection  point;  data  from  at  least  one 
comparison  or  control  community;  and 
data  collected  from  multiple  sources. 

•  Measure  outcomes  and  impacts  at 
the  neighborhood  or  community  level 
and  focus  on  risk  and  protective  factors 
specific  to  that  level  of  intervention. 
Examples  could  include:  police  records 
of  neighborhood  or  commimity  arrests 
for  violent  crimes,  violent  school 
incidents  (aggregated  to  the  school  or 
system  level),  hospital  or  Emergency 


Room  data  aggregated  by  neighborhood 
or  community,  or  intake  rates  for 
juvenile  detention  facilities. 

•  Propose  a  conceptual  model  or 
theory  of  change  for  how  the 
intervention  will  produce  the  intended 
reductions  in  youth  violence,  and 
measure  proposed  mediators  and 
moderators  of  program  outcomes. 

•  Describe  plans  for  ensuring  that  the 
intervention  is  implemented  as  it  was 
designed  (i.e.,  intervention  fidelity)  and 
that  the  target  commimity  received  or 
had  access  to  the  intervention  {i.e., 
program  exposure). 

•  Propose  data  analytic  plans  that  are 
appropriate  to  the  intervention,  research 
design  and  hypotheses,  data  collection 
measures,  and  project  period,  and  that 
anticipate  and  evaluate  the  effect  of 
threats  to  the  internal  and  external 
validity  of  the  specified  research  design. 

•  Target  traditionally  underserved 
communities.  ^ 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement 

U  your  indirect  cost  rate  is  a 
provisional  rate,  the  agreement  must  be 
less  than  12  months  of  age. 

6.  Other  Submission  Requirements 

LOI  Submission  Address:  Submit  your 
LOI  by  express  mail,  delivery  service, 
fax,  or  e-mail  to:  Robin  Forbes,  CDC, 
NCIPC,  4770  Bnford  Hwy,  NE,  Mailstop 
K-62,  Atlanta,  GA  30341,  Telephone: 
770-488-4037,  Fax:  770-488-1662.  E- 
mail:  CIPERT@cdc.gov. 

Application  Submission  Address: 
Submit  the  original  and  five  copies  of 
your  application  by  mail  or  express 
delivery-  service  to:  Technical 
Information  Management — PA#  04054,    - 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341. 

Applications  may  not  be  submitted 
electronically  at  this  time. 

V.  Application  Review  Information 

V.l.  Criteria 

You  are  required  to  provide  measures 
of  effectiveness  that  will  demonstrate 
the  accomplishment  of  the  various 
identified  objectives  of  the  cooperative 
agreement.  Measures  of  effectiveness 
must  relate  to  the  performance  goal 
stated  in  the  "Purpose"  section  of  this 
annoimcement.  Measures  must  be 
objective  and  quantitative,  and  must 
measure  the  intended  outcome.  These 
measiu^s  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

The  goals  of  GDC-supported  research 
are  to  advance  the  understanding  of 
biological  systems,  improve  the  control 
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and  prevention  of  disease,  and  enhance 
health.  In  the  written  comments, 
reviewers  will  be  asked  to  evaluate  the 
application  in  order  to  judge  the 
likelihood  that  the  proposed  research 
will  have  a  substantial  impact  on  the 
puirsuit  of  these  goals. 

The  scientific  review  group  will 
address  and  consider  each  of  the 
following  criteria  in  assigning  the 
application's  overall  score,  weighting 
them  as  appropriate  for  each 
application.  The  application  does  not 
need  to  be  strong  in  all  categories  to  be 
judged  likely  to  have  major  scientific 
impact  and  thus  deserve  a  high  priority 
score.  For  example,  an  investigator  may 
propose  to  carry  out  important  work 
that  by  its  nature  is  not  innovative,  but 
is  essential  to  move  a  field  forward. 

The  criteria  are  as  follows: 

Significance:  Does  this  study  address 
an  important  problem?  If  the  aims  of  the 
application  are  achieved,  how  will 
scientific  knowledge  be  advanced?  What 
will  be  the  effect  of  these  studies  on  the 
concepts  or  methods  that  drive  this 
field? 

'  Approach:  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed, 
scientifically  rigorous,  well-integrated, 
and  appropriate  to  the  aims  of  the 
project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics? 

Innovation:  Does  the  project  employ 
novel  concepts,  approaches  or  methods? 
Are  the  aims  original  and  innovative? 
Does  the  project  challenge  existing 
paradigms  or  develop  new 
methodologies  or  technologies? 

Investigator:  Is  the  investigator 
appropriately  trained  and  well  suited  to 
carry  out  this  work?  Is  the  work 
proposed  appropriate  to  the  experience 
level  of  the  principal  investigator  and 
other  researchers  (if  any)? 

Environment:  Does  the  scientific 
environment  in  which  the  work  will  be 
done  contribute  to  the  probability  of 
success?  Does  the  proposed  research 
take  advantage  of  unique  features  of  the 
scientific  environment  or  employ  useful 
collaborative  arrangements?  Is  there 
evidence  of  institutional  support? 

Additional  Review  Criteria:  In 
addition  to  the  above  criteria,  the 
following  items  will  be  considered  in 
the  determination  of  scientific  merit  and 
prioritj'  score:  Intervention:  Is  the 
potential  effectiveness  of  the  proposed 
intervention  within  the  target 
community  theoretically  justified  and 
supported  with  epidemiologic, 
methodological,  and  behavioral 
research?  How  feasible  is  the 
implementation  of  the  intervention  as 
proposed?  Can  the  intervention 


reasons  bly  be  predicted  to  produce  the 
expect(  d  reductions  in  youth  violence? 
Is  the  s  ftting  of  implementation 
approp  iate? 

Protection  of  Human  Subjects  from 
Resean  h  Risks:  Does  the  application 
adequa  ely  address  the  requirements  of 
Title  4J  CFR^art  46  for  the  protection 
of  himi  in  subjects?  This  will  not  be 
scored;  however,  an  application  can  be 
disappi  oved  if  the  research  risks  are 
sufficie  atly  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  enti  re  application  unacceptable. 

Inclu  iion  of  Women  and  Minorities  in 
Resean  h:  Does  the  application 
adequa  ely  address  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
womani  ethnic,  and  racial  groups  in  the 
propos(  d  research?  This  includes:  (1) 
The  pre  posed  plan  for  the  inclusion  of 
both  se:  :es  and  racial  and  ethnic 
minorit  ^  populations  for  appropriate 
represe  itation;  (2)  The  proposed 
justifies  tion  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whethe  •  the  design  of  the  study  is 
adequai  e  to  measure  differences  when 
warranl  sd;  and  (4)  A  statement  as  to 
whethe  •  the  plans  for  recruitment  and 
outreac  i  for  study  participants  include 
the  pro(  :ess  of  establishing  partnerships 
with  CO  nmunity(ies)  and  recognition  of 
mutual  jenefits. 

INCL  JSION  OF  CHILDREN  AS 
PARTK  IPANTS  IN  RESEARCH 
INVOL  ING  HUMAN  SUBJECTS:  The 
NIH  m£  ntains  a  policy  that  children 
(i.e.,  in(  ivi duals  under  the  age  of  21) 
must  b«  included  in  all  human  subjects 
researci  i,  conducted  or  supported  by  the 
MH,  ur  less  there  are  scientific  and 
ethical  easons  not  to  include  them. 
This  po  icy  applies  to  all  initial  (Type 
1)  appl:  nations  submitted  for  receipt 
dates  after  October  1, 1998. 

All  iijvestigators  proposing  research 
involvi;  ig  human  subjects  should  read 
the  "NI  i  Policy  and  Guidelines"  on  the 
inclusic  n  of  children  as  participants  in 
research  i  involving  human  subjects  that 
is  avail  ble  at:  http://grants.nih.gov/ 
grants/)  unding/children/children.htm. 

Budg  it:  The  reasonableness  of  the 
propose  d  budget  and  the  requested 
period  ( »f  support  in  relation  to  the 
propos«  d  research.  - 

V.2. 1  eview  and  Selection  Process: 
Applies  tions  will  be  reviewed  for 
comple  eness  by  the  Procurement  and 
Grants  i  )ffice  (PGO)  staff  for 
completeness  and  for  responsiveness  by^ 
the  National  Center  for  Injury 
Prevent  on  and  Control.  Incomplete 
applica  ions  and  applications  that  are 
non-res  jonsive  will  not  advance 
througn  the  review  process.  Applicants 
will  tie  lotified  that  their  application 
did  not  meet  submission  requirements. 


Applications  that  are  complete  and 
responsive  to  the  PA  will  be  subjected 
to  a  preliminary  evaluation  (streamline 
review)  by  a  peer  review  committee,  the 
Initial  Review  Group  (KG)  convened  by 
NCIPC,  to  determine  if  the  application 
is  of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  by  the 
IRG.  CDC  will  withdraw  fi-om  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator  or  program 
director  and  the  official  signing  for  the 
applicant  organization.  Those 
applications  judged  to  be  competitive 
will  be  further  evaluated  by  a  dual 
review  process. 

1.  The  primary  review  will  be  a  peer 
review  conducted  by  the  IRG.  All 
applications  will  be  reviewed  for 
scientific  merit  in  accordance  with  the 
review  criteria  listed  above. 
Applications  will  be  assigned  a  priority 
score  based  on  the  National  Institutes  of 
Health  (NM)  scoring  system  of  100-500 
points. 

2.  The  secondary  review  will  be 
conducted  by  the  Science  and  Program 
Review  Subcommittee  (SPRS)  of 
NCIPC's  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC).  The 
ACIPC  Federal  agency  experts  will  be 
invited  to  attend  the  secondary  review, 
and  will  receive  modified  briefing  books 
[i.e.,  abstracts,  strengths  and  weaknesses 
from  sunrniiary  statements,  and  project 
officer's  briefing  materials).  ACIPC 
Federal  agency  experts  will  be 
encouraged  to  participate  in 
deliberations  when  applications  address 
overlapping  areas  of  research  interest,  so 
that  unwarranted  duplication  in 
federally-funded  research  can  be 
avoided  and  special  subject  area 
expertise  can  be  shared.  The  NCIPC 
Division  Associate  Directors  for  Science 
(ADS)  or  their  designees  will  attend  the 
secondary  review  in  a  similar  capacity 
as  the  ACIPC  Federal  agency  experts  to 
assure  that  research  priorities  of  the 
announcement  are  understood  and  to 
provide  background  regarding  current 
research  activities.  Only  SPRS  members 
will  vote  on  funding  recommendations, 
and  their  recommendations  will  be 
carried  to  the  entire  ACIPC  for  voting  by 
the  ACIPC  members  in  closed  session.  If 
any  further  review  is  needed  by  the 
ACIPC,  regarding  the  recommendations 
of  the  SPRS,  the  factors  considered  will 
be  the  same  as  those  considered  by  the 
SPRS. 

The  secondary  review  committee's 
responsibility  is  to  develop  funding 
recommendations  for  the  NCIPC 
Director  based  on  the  results  of  the 
primary  review,  the  relevance  and 
balance  of  proposed  research  relative  to 
the  NCIPC  programs  and  priorities,  and 
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to  assure  that  unwarranted  duplication 
of  federally-funded  research  does  not 
occur.  The  secondary  review  committee 
has  the  latitude  to  recommend  to  the 
NCIPC  Director,  to  reach  over  better- 
ranked  proposals  in  order  to  assure 
maximal  impact  and  balance  of 
proposed  research.  The  factors  to  be 
considered  will  include: 

a.  The  results  of  the  primary  review 
including  the  application's  priority 
score  as  the  primary  factor  in  the 
selection  process. 

b.  The  relevance  and  balance  of 
proposed  research  relative  to  the  NCIPC 
programs  and  priorities. 

c.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Healthy  People 
2010,"  the  histitute  of  Medicine  report, 
"Reducing  the  Burden  of  Injury,"  and 
the  "CDC  Injury  Research  Agenda." 

All  awards  will  be  determined  by  the 
Director  of  the  NCIPC  based  on  priority 
scores  assigned  to  applications  by  the 
IRG.  recommendations  bv  the  secondary 
review  committee.  ACIPC.  consultation 
with  NCIPC  senior  staff,  and  the 
availability  of  funds. 

Aivard  Criteria:  Criteria  that  will  be 
used  to  make  award  decisions  include: 

•  Scientific  merit  (as  determined  bv 
peer  review) 

•  Availability  of  funds 

•  Programmatic  priorities 

VI.  Award  Administration  Information 

VI. 1.  Award  Notices:  Succosshil 
applicants  will  receive  a  Notice  of  Grant 
Award  (NGA)  from  the  CDC 
Procurement  and  Grants  Office.  The 
NGA  shall  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  officer  identified  in  the 
application. 

2  Administrative  and  National  Policv 
Requirements:  45  CFR  part  74  and  part 
92. 

For  more  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archives  and  Records  Administration  at 
the  following  Internet  address:  http:// 
wwwMccess.gpo.gov/nara/efr/cfr-table- 
search.html. 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-1     Human  Subjects 
Requirements 

•  AR— 2     Requirements  for  Inclusion 
of  Women  and  Racial  and  Ethnic 
Minorities  in  Research 

•  AR-8    Public  Health  System 
Reporting  Requirements 

•  AR-9    Paperwork  Reduction  Act 
Requirements 

•  AR-10    Smoke-Free  Workplace 
Requirements 


•  AR-11     Healthy  People  2010 

•  AR-1 2    Lobbying  Restrictions 

•  AR-1 3    Prohibition  on  Use  of  CDC 
Funds  for  Certain  Gun  Control 
Activities 

•  AR-1 4    Accounting  System 
Requirements 

•  AR-1 5    Proof  of  Non-Profit  Status 

•  AR-1 6    Security  Clearance 
Requirement 

•  AR-21     Small.  Minority,  and 
Women-Owned  Business 

•  AR-22    Research  Integrity 

•  AR-23     States  and  Faith-Based 
Organizations 

•  AR-24     Health  Insurance 
Portability  and  Accountability  Act 
Requirements 

•  AR-25    Release  and  Sharing  of 
Data 

Starting  with  the  December  1 ,  200.3  receipt 
date,  all  NCIPC  funded  investigators  seeking 
more  than  S250.000  in  total  costs  in  a  single 
year  are  expected  to  include  a  plan 
describing  how  the  final  research  data  will  be 
shared/released  or  explain  why  data  sharing 
is  not  possible.  Details  on  data  sharing/ 
release,  including  the  timeliness  and  name  of 
the  project  data  steward,  should  be  included 
in  a  brief  paragraph  immediately  following 
the  Research  Plan  .Section  of  the  PHS  398 
form.  References  to  data  sharing/release  may 
also  be  appropriate  in  other  sections  of  the 
application  {f.g.  background  and 
significance,  human  subjects  requirements, 
etc.).  The  content  of  the  data  sharing/release 
plan  will  var\ .  depending  on  the  data  being 
collected  and  how  the  investigator  is 
planning  to  share  the  data.  The  data  sharing/ 
relea.se  plan  will  not  count  towards  the 
application  page  limit  and  will  not  factor  into 
the  determination  scientific  merit  or  priority 
scores.  Investigators  should  seek  guidance 
from  their  institutions,  on  issues  related  to 
institutional  policies,  local  IRB  rules,  as  well 
as  local,  state  and  Federal  laws  and 
regulations,  including  the  Privacy  Rule. 

Further  detail  on  the  requirements  for 
addressing  data  sharing  in  applications  for 
NCIPC  funding  may  be  obtained  bv 
contacting  NCIPC  program  staff  or  visiting 
the  NCIPC  Internet  Web  site  at:  http:// 
v\'\\'w. cdc.gov/ncipc/osp/sharing_policy.htm. 

Additional  information  on  these 
requirements  can  be  found  on  the  CDC 
Web  site  at  the  following  Internet 
address:  http://n'\nv.cdc.gov/od/pgo/ 
funding/ARs.htm. 

VI. 3.  Reporting:  You  must  provide 
CDC  with  an  original,  plus  two  copies 
of  the  following  reports: 

1.  Interim  progress  report,  (PHS  2590. 
OMB  Number  0925-0001.  rev.  5/2001) 
no  less  than  90  days  before  the  end  of 
the  budget  period.  The  progress  report 
will  serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 


c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

f.  Measures  of  Effectiveness. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

These  reports  must  be  mailed  to  the 
Grants  Management  Specialist  listed  in 
the  "Agency  Contacts"  section  of  this 
announcement. 

Vn.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section,  CDC 
Procurement  and  Grants  Office,  2920  - 
Brandywine  Road.  Atlanta.  GA  30341, 
Telephone:  770-488-2700. 

For  scientific/research  program 
technical  assistance,  contact:  Jennifer 
Wyatt,  Behavioral  Scientist.  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway.  NE,  MS  K-60.  Atlanta, 
Georgia  30341.  Telephone:  770-488- 
4058.  E-mail:  A\U l@cdc.gov. 

For  questions  about  peer  review, 
contact:  Gwendolyn  Cattledge. 
Scientific  Review  Administrator. 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway.  NE. 
MS  K-02.  Atlanta.  Georgia  30341. 
Telephone:  770-488-1430.  E-mail: 
gxc8@cdc.gov. 

For  budget  assistance,  contact: 

Nancy  Pillar.  Grants  Management 
Specialist.  CDC  Procurement  and  Grants 
Office.  2920  Brandywine  Road.  Atlanta, 
GA  30341,  Telephone:  770-488-2721. 
E-mail:  nfp6@cdc.gov. 

Dated:  November  25.  200.3. 
Edward  Schultz, 

Acting  Directoi,  Procurement  and  Grants 
Office.  Cfnters  for  Distfose  Control  and 
Prevention. 

[FR  Doc.  0.3-29895  Filed  12-1-03;  8:45  am] 
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Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  LEXAPRO 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
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the  regulatory  review  period  for 
LEXAPRO  and  is  publishing  this  notice 
of  that  deteimination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  toTittp:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo.  OfHce  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  240-453-6699. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an.  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  ofextension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review   . 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval.phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  LEXAPRO 
(escitalopram  oxalate).  LEXAPRO  is 
indicated  for  the  treatment  of  major 
depressive  disorder.  Subsequent  to  this 


approval,  the  Patent  and  Trademark 
Office  eceived  a  patent  term  restoration 
applic)  tion  for  LEXAPRO  (U.S.  Patent 
No.  34J712)  from  H.  Lundbeck  A/S,  and 
the  Pat  3nt  and  Trademark  Office 
reques  ed  FDA's  assistance  in 
detenu  ining  this  patent's  eligibrlity  for 
patent  term  restoration.  In  a  letter  dated 
July  16,  2003,  FDA  advised  the  Patent 
and  Tr  tdemark  Office  that  this  human 
drug  pi  oduct  had  undergone  a 
regulat  ary  review  period  and  that  the 
approval  of  LEXAPRO  represented  the 
first  permitted  commercial  marketing  or 
use  of  I  he  product.  Shortly  thereafter, 
the  Pat  3nt  and  Trademark  Office 
reques  ed  that  FDA  determine  the 
produc  t's  regulatory  review  period. 

FDA  has  determined  that  me 
applici  ble  regulatory  review  period  for 
LEXAf  RO  is  1.146  days.  Of  this  time, 
636  da  's  occurred  during  the  testing 
phase  <  if  the  regulatory  review  period, 
while  ;  10  days  occurred  during  the 
approv  il  phase.  These  periods  of  time 
were  d  srived  from  the  following  dates: 

1.  T/  e  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Co  smetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  June  27,  1999. 
FDA  h)  s  verified  the  applicant's  claim 
that  th(  date  the  investigational  new 
drug  a(  plication  became  effective  was 
on  Jun(  27,  1999. 

2.  Tf  e  date  the  application  was 
initial!  '  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  if  the  act:  March  23,  2001.  FDA 
has  vei  ified  the  applicant's  claim  that 
the  ne\ '  drug  application  (NDA)  for 
LEXjy^  RO  (NDA  21-323)  was  initially 
submit  ed  on  March  23.  2001. 

3.  Tl  e  date  the  application  was 
approv  id:  August  14,  2002.  FDA  has 
verifie<  the  applicant's  claim  that  NDA 
21-323  was  approved  on  August  14, 
2002. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potenti  il  length  of  a  patent  extension. 
Howev  3r,  the  U.S.  Patent  and 
Traden  lark  Office  applies  several 
statuto  y  limitations  in  its  calculations 
of  the  i  ctual  period  for  patent  extension. 
In  its  a  jplication  for  patent  extension, 
this  ap  )licant  seeks  827  days  of  patent 
term  e)  tension. 

Any<  ne  with  knowledge  that  any  of 
the  dat  ;s  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Manag  ment  (see  ADDRESSES)  written  or 
electro  lie  comments  and  ask  for  a 
redeter  nination  by  February  2,  2004. 
Furthefmore,  any  interested  person  may 
petition  FDA  for  a  determination 
regardi  ig  whether  the  applicant  for 
extensi  an  acted  with  due  diligence 
during  the  regulatory  review  period  by 
June  1,  2004.  To  meet  its  burden,  the 


petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 
Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management.  Three  copies  of  any 
mailed  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Comments  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  30,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  03-29927  Filed  12-1-03;  8.45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003E-01 53] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ELOXATIN 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ELOXATIN  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ec6mments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  240-453-6699. 
SUPPL6MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
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patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  dioig 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulator^'  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  rims  until  the  approval 
phase  begins  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  wUl 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  himian  drug  product  ELOXATIN 
(oxaliplatin).  ELOXATIN,  u.sed  in 
combination  with  infusional  5-FU/LV, 
is  indicated  for  the  treatment  of  patients 
with  metastatic  carcinoma  of  the  colon 
or  rectum  whose  disease  has  recurred  or 
progressed  during  or  within  6  months  of 
completion  of  first  line  therapy  with  the 
combination  of  bolus  5-FU/LV  and 
irinotecan.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  ELOXATE^J  (U.S.  Patent 
No.  5,420,319)  from  Sanofi-Synthelabo. 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
July  16,  2003,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ELOXATIN  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determihed  that  me 
applicable  regulatorv  review  period  for 
ELOXATIN  is  3,417'days.  Of  this  time. 
3,370  days  occurred  dining  the  testing 


phase  of  the  regulatory  review  period, 
while  47  days  occvirred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  April  3,  1993. 
The  applicant  claims  May  2, 1997,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective.  The 
date  provided  by  the  applicant  is  the 
date  FDA  released  a  clinical  hold  that 
had  been  placed  on  the  application  on 
August  16,  1993.  Because  that  clinical 
hold  was  placed  on  the  application 
more  than  30  days  after  receipt  of  the 
IND,  FDA  considers  the  IND  effective 
date  to  be  April  3,  1993,  which  was  30 
days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  act:  June  24,  2002.  The 
applicant  claims  July  22.  1999,  as  the 
date  the  new  drug  application  (NDA)  for 
ELOXATIN  (NDA  21-063)  was  iniUally 
submitted.  However,  FDA  records 
indicate  that  FDA  refused  to  file  NDA 
21-063.  and  this  NDA  was  ultimately 
withdrawn.  The  applicant  subsequently 
submitted,  and  FDA  accepted  for  filing, 
a  different  NDA  (NDA  21-492)  on  June 
24,  2002.  NDA  21-492  was  approved  for 
marketing  on  August  9.  2002. 

3.  The  date  the  application  was 
approved:  August  9.  2002.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21—492  was  approved  on  August  9. 
2002. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.138  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  February  2.  2004. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
e.xtension  acted  with  due  diUgence 
during  the  regulatory  review  period  by 
June  1.  2004.  To  meet  its  binden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong..  2d  sess., 
pp.  41-42,  1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 


Management.  Three  copies  of  any 
mailed  information  ai-e  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  Comments  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated;  October  30.  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 

Evaluation  and  Research. 

IFR  Doc.  03-29928  Filed  12-1-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003E-0250] 

Detennination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  INVANZ 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulator^'  review  period  for 
INVANZ  and  is  publishing  this  notice  of 
that  determination  as  required  by  law 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Conunerce.  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  WTitten  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  RockviJle.  MD  20852.  Submit 
electronic  comments  to  http:// 
H-ww.  fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug" 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  240-453-6699. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  e.xtended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
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product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  theTlrug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the   , 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  die  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(l)(B]. 

FDA  recently  approved  for  marketing 
the  human  drug  product  INVANZ 
(ertapenem  sodium).  INVANZ  is 
indicated  for  the  treatment  of  adult 
patients  with  certain  moderate  to  severe 
infections  caused  by  susceptible  strains 
of  designated  microorganisms. 
Subsequent  to  this  approval,  the  Patent 
and  Trademeirk  Office  received  a  patent 
term  restoration  application  for 
INVANZ  (U.S.  Patent  No.  5.478.820) 
from  Syngenta  Ltd..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  July  16,  2003,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  INVANZ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
INVANZ  is  2,273  days.  Of  this  time, 
1,916  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  357  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  foUawing  dates:. 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  September  3, 
1995.  The  apphcant  claims  September 
2,-1995,  as  the  date  the  investigational 


new  drug  application  (IND)  became 
effecti^ie.  However,  FDA  records 
indicate  that  the  IND  effective  date  was 
September  3, 1995,  which  was  30  days 
after  FlIA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initiall '  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  if  the  act:  November  30,  2000. 
FDA  hj  s  verified  the  applicant's  claim 
that  th«  new  drug  application  (NDA)  for 
INVAN  Z  (NDA  21-337)  was  initially 
submit  ed  on  November  30,  2000. 

3.  The  date  the  application  was 
approved:  November  21,  2001.  FDA  has 

the  applicant's  claim  that  NDA 
was  approved  on  November  21, 


verifie< 
21-337 
2001. 

This 
review 
potentihl 
Howev  ;r 


a  ) 


determination  of  the  regulatory 
period  establishes  the  maximum 
length  of  a  patent  extension, 
the  U.S.  Patent  and 
Tradei^ark  Office  applies  several 

limitations  in  its  calculations 
a  ctual  period  for  patent  extension, 
plication  for  patent  extension. 
apj)licant  seeks  1.023  days  of  patent 


statutoiy 

of  the 

In  its 

this 

term  ejAension. 

Any(  ne  with  knowledge  that  any  of 
the  dat  ss  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Manag(  ment  (see  ADDRESSES)  written  or 
electro  lic  comments  and  ask  for  a 
redeter  nination  by  February  2.  2004. 
Furthei  more,  any  interested  person  may 
petitioi  FDA  for  a  determination 
regard!  ig  whether  the  applicant  for 
extensi  3n  acted  with  due  diligence 
during  ihe  regulatory  review  period  by 
June  1.  2004.  To  meet  its  burden,  the 
petitioi  must  contain  sufficient  facts  to 
merit  a  i  FDA  investigation.  (See  H. 
Kept.  8  >7.  part  1.  98th  Cong..  2d  sess., 
pp.  41-  42, 1984.)  Petitions  should  be  in 
the  foniat  specified  in  21  CFR  10.30. 

Comi  aents  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management.  Three  copies  of  any 
mailed  information  are  to  be  submitted, 
except  hat  individuals  may  submit  one 
copy.  C  omments  are  to  be  identified 
with  th  3  docket  number  found  in 
bracket  5  in  the  heading  of  this 
documi  int.  Comments  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Manage  ment  between  9  a.m.  and  4  p.m., 
Monda  r  through  Friday. 

Dated  October  29,  2003. 
Jane  A.  \xelrad, 

Associae  Director  for  Policy,  Center  for  Drug 

Evaluat,  on  and  Research. 

[FR  Doc  03-29929  Filed  12-1-03;  8:45  am) 

BILUNG  (  ODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SStVICES 

Food  and  Drug  Administration 
[Docket  No.  1999N-1 168] 

Relative  Risic  to  Public  Health  From 
Foodbome  Listeria  Monocytogenes 
Among  Seiectid  Categories  of  Ready- 
to-Eat  Foods;  Quantitative  Risl( 
Assessment  and  Risic  Management 
Action  Plan;  Notice  of  Public  Meeting; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting; 
correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  announced  a  public 
meeting  to  be  held  on  December  4,  2003, 
in  the  Federal  Register  of  November  7, 
2003  (68  FR  63108).  The  location  of  the 
meeting  at  the  FDA  Center  for  Food 
Safety  and  Applied  Nutrition  Harvey  W. 
Wiley  Building  in  College  Park,  MD  was 
incorrect.  This  document  corrects  that 
error. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Pisciotta,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-006),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2279,  FAX:  301-436-2630,  e-mail: 
lpisciot®cfsan  .fda  .gov. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-28005,  appearing  on  page  63108  in 
the  Federal  Register  of  Friday, 
November  7,  2003,  the  following 
correction  is  made: 

1.  On  page  63109,  in  the  first  column, 
under  the  Location  paragraph,  the 
correct  address  reads  as  follows:  Harvey 
W.  Wiley  Building,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740-3835. 

Dated:  November  26,  2003. 
Jeffrey  Shuren, 
Assistant  Commissioner  for  Policy. 

(FRDoc.  03-30076  Filed  11-28-03;  11:23 

am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002D-0306] 

Guidance  for  Industry  and  FDA  Staff; 
Class  11  Special  Controls  Guidance 
Document:  Dental  Sonography  and 
Jaw  Tracking  Devices;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Dental  Sonography  and  Jaw 
Tracking  Devices."  This  guidance 
document  describes  a  means  by  which 
certain  dental  sonography  and  jaw 
tracking  devices  may  comply  with  the 
requirement  of  special  controls  for  class 
II  devices.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
final  rule  to  classify  certain  types  of 
these  devices  into  class  II  (special 
controls). 

DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
General  comments  on  agency  guidance 
documents  are  welcome  at  anv  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Dental  Sonography  and  Jaw  Tracking 
Devices"  to  the  Division  of  Small 
Manufactiuers,  International,  and 
Consumer  Assistance  (HFZ-220},  Center 
for  Devices  and  Radiological  Health. 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
H-M-w./da  gov/dockets/ecommen  ts. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Runner,  Center  for  Devices  and 
Radiological  Health  (HFZ-480).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD 
20850301-827-5283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  14, 
2002  (67  FR  52901),  FDA  published  a 
proposed  rule  to  classify  certain  dental 
sonography  and  jaw  tracking  devices 
into  class  II.  In  the  Federal  Register  of 
August  14,  2002  (67  FR  53005),  FDA 
also  identified  the  document  "Class  II 
Special  Controls  Guidance  Document: 
Dental  Sonography  and  Jaw  Tracking 
Devices;  Dradft  Guidance  for  Industry 
and  FDA  Reviewers"  as  the  special 


control,  which  in  conjunction  with 
general  controls,  is  capable  of  providing 
reasonable  assurance  of  safety  and 
effectiveness  for  these  devices.  This 
guidance  document  describes  a  means 
by  which  certain  dental  sonography  and 
jaw  tracking  devices  may  comply  with 
the  requirement  of  special  controls  for 
class  II  devices. 

Following  the  effective  date  of  the 
final  classification  rule,  any  firm 
submitting  a  510(k)  premarket 
notification  for  the  class  II  devices 
described  in  that  final  rule  will  need  to 
address  the  issues  covered  in  the  special 
control  guidance.  However,  the  firm 
need  only  show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 

Interested  persons  were  invited  to 
comment  on  the  draft  guidance  bv 
November  12,  2002.  FDA  received  no 
comments  on  the  draft  guidance 
document.  FDA  made  minor  revisions 
to  the  guidance  to  improve  clarity  and 
provide  more  detailed  descriptions  of 
our  recommendations  for 
electromagnetic  compatibility  testing 
and  labeling. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  dental  sonography 
and  jaw  tracking  devices.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

in.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  (the  PRA).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  by  OMB 
in  accordance  with  the  PRA  imder  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807,  subpart  E,  OMB  control  number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  imder 
OMB  control  number  0910-0485. 

IV.  Conunents 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  dociiment. 
Submit  a  single  copy  of  electronic 


comments  to  http://wwww.fda.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  bracelets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Document:  Dental 
Sonography  and  Jaw  Tracking  Devices" 
by  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  800-899-0381  or 
301-827-0111  fi^m  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1393)  followed  by  the  pound 
sign  {#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entr\' 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturer's  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Manunography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
wwH-.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available - 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://wv^'w.fda.gov/ 
ohrms/dockets. 

Dated:  October  23,  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  apd 
Radiological  Health. 

(FR  Doc.  03-29864  Filed  12-1-03:  8:45  am) 
BILUNG  CODE  416(MI1-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003D-0522] 

Draft  Guidance  for  industry  and  Food 
and  Drug  Administration  Staff; 
Premarkat  Submissions  and  i^t)eling 
Recommendations  for  Drugs  of  Abuse 
Screening  Tests;  Avaiiabiiity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice; 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Draft  Guidance  for  Industry 
and  FDA  Staff:  Premarket  Submission 
and  Labeling  Recommendations  for 
Drugs  of  Abuse  Screening  Tests."  This 
draft  guidance  is  intended  to  assist 
industry  in  preparing  premarket 
notification  submissions  for  drugs  of 
abuse  screening  tests.  The  draft 
guidance  also  provides 
recommendations  regarding  the  labeling 
of  these  tests.  This  draft  guidance  is 
neither  final  nor  is  it  in  effect  at  this 
time. 

DATES:  Submit  written  or  electronic 
comments  on  this  guidance  by  March  1. 
2004. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "Draft 
Guidance  for  Industry  and  FDA. Staff; 
Premarket  Submission  and  Labeling 
Recommendations  for  Drugs  of  Abuse 
Screening  Tests"  to  the  Division  of 
Small  Manufacturers.  International,  and 
Consumer  Assistance  (HFZ-220).  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  See  the  SUPPLEMENTARY 
INFORMATION  section  fofinformation  on 
electronic  access  to  the  guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Cooper,  Center  for  Devices  and 
Radiological  Health  (HFZ^40),  Food 
and  E)rug  Administration,  9200 


Corpora  te  Blvd.,  Rockville,  MD  20850 

301-591-1243 

SUPPLEI  lENTARY  INFORMATION: 

I.  Back  rottnd 

On  N  )vember  14,  2000,  FDA  issued 
two  dra  t  guidance  documents  entitled 
"Over  t  le  Counter  (OTCJ  Screening 
Tests  fc  r  Drugs  of  Abuse:  Guidance  for 
Premar  :et  Notifications"  and  "Guidance 
for  Pres  :ription  Use  Drugs  of  Abuse 
Assays  Remarket  Notifications"  (docket 
nos.  19!  I9D-1020  and  2000D-1587). 
This  dn  ift  guidance  replaces  those 
docume  nts  and  is  intended  to  address 
conceri;  s  about  those  documents, 
includii  ig  concerns  regarding  a 
recomn  endation  that  the  cost  of 
confirm  atory  testing  be  bundled  with 
the  cost  of  screening  tests.  Among  other 
change! ,  the  draft  guidance  FDA  is 
issuing  today  recognizes  that  measures 
other  th  an  bundling  the  cost  of 
confirm  atory  testing  may  help  mitigate 
the  risk  of  inaccurate  results.  The  new 
draft  gu  dance  also  clarifies  that 
premar  et  submissions  for  drugs  of 
abuse  si  reening  tests  used  in  workplace 
and  oth  ;r  repetitive  testing  sites  may 
not  reqi  ire  the  same  types  of  data  as 
submisi  ions  for  screening  tests  that  are 
intende  i  for  sale  directly  to  untrained 
users.  Tlie  draft  guidance  is  intended  to 
assist  m  anufacturers  in  preparing 
premar!  et  submissions  for  drugs  of 
abuse  t«  sts  used  in  any  setting, 
includii  ig  hospital,  workplace,  sports, 
insuran  :e,  and  home  settings.  The  draft 
guidanc  e  also  provides 
recomn  endations  on  labeling  drugs  of 
abuse  s^  reening  tests. 

II.  Sign  ficance  of  Guidance 

This  (  raft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
regulation  (21  CFR  10.115). 
guidance  represents  the 
current  thinking  on  premarket 
ubmis!  ions  and  labeling  of  drugs  of 
s(  reening  tests.  It  does  not  create 
any  rights  for  or  on  any  person 
not  operate  to  bind  FDA  or  the 
\n  alternative  approach  may  be 
I  uch  approach  satisfies  the 
require]  lents  of  the  applicable  statute 
and  regj  ilations. 

ni.  Eiec  tronic  Access 


practice  s 
The  draft 
agency 
s 

abuse 
or  confer 
and 
public, 
used  if 


does 


To 
Industr 


touch- 
the  syst^ 
press  1 


Tei  leive 


'Draft  Guidance  for 
and  FDA  Staff;  Premarket 
Submis,  lions  and  Labeling 
Recomn  lendations  for  Drugs  of  Abuse 
Screeni  ig  Tests".by  fax  machine,  call 
the  CDF  H  Facts-On-Demand  system  at 
800-89i-0381  or  301-827-0111  from  a 
telephone.  Press  1  to  enter 
im.  At  the  second  voice  prompt, 
0  order  a  document.  Enter  the 
documiit  number  (152)  followed  by  the 


t(  ne 


pound  sign  (#}.  Follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so  by 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts, 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cjdrb.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
liiternet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

rv.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  collections  of 
information  addressed  in^the  guidance 
document  have  been  approved  bv  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807,  subpart  E)  (OMB  control  number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  under 
OMB  control  number  0910-0485. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES),  written  or  electronic 
comments  regarding  this  document  at 
any  time.  Submit  a  single  copy  of 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  two  paper  copies  of  any  mailed 
comments,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  received  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Dated:  November  13,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FRDoc.  03-29855  Filed  12-01-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1 999N-1 1 68] 

Listeria  Monocytogenes  Risic 
Management  Action  Plan;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  of  the  Department 
of  Health  and  Human  Services  (HHS)  is 
announcing  the  availability  of  a  Listeria 
monocytogenes  risk  management  action 
plan.  The  action  plan  identifies 
activities  planned  by  FDA  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  that  are  targeted  to 
reduce  L  monocytogenes  associated 
with  illnesses;  these  activities  are 
intended  to  help  achieve  the  Healthy 
People  2010  goal  of  reducing  listeriosis 
by  50  percent  by  the  year  2005. 
ADDRESSES:  Submit  virritten  requests  for 
single  copies  of  the  risk  management 
action  plan  entitled  "Reducing  the  Risk 
of  Listeria  Monocytogenes  FDA/CDC 
2003  Update  of  the  Listeria  Action 
Plan"  to  John  Kvenberg,  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
(see  FOR  FURTHER  INFORMATION  CONTACT). 
Send  one  self-adhesive  label  with  your 
address  to  assist  that  office  in 
processing  yoiu-  request.  You  also  may 
request  a  copy  of  the  risk  managerilent 
action  plan  by  faxing  your  name  and 
mailing  address  with  the  name  of  the 
document  you  are  requesting  to  the 
CFSAN  Outreach  and  Information 
Center  at  1-877-366-3322.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  these  documents. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kvenberg,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-600),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkvfy.,  College  Park,  MD,  20740,  301- 
436-2359. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  January  19, 
2001  (67  FR  5515),  FDA,  in  cooperation" 
with  the  Food  Safety  and  Inspection 
Service  (FSIS)  of  the  U.S.  Department  of 
Agriculture  and  in  consultation  with 
CDC  of  HHS,  announced  the  availability 


of  two  documents  on  these  topics:  (1)  A 
draft  risk  assessment  on  the  relationship 
between  foodbome  L.  monocytogenes 
and  human  health  that  considers 
categories  of  ready-to-eat  food  and  (2)  a 
proposed  risk  management  action  plan 
that  considered  the  draft  L. 
monocytogenes  risk  assessment.  The 
action  plan  articulated  how  FDA,  FSIS, 
and  CDC  intended  to  achieve  the 
Healthy  People  2010  goal  of  reducing  L. 
monocytogenes  illness  bv  50  percent. 
FDA,  FSIS.  and  CDC  held  a  public 
meeting  on  March  19,  2001  (66  FR 
13544),  to  receive  comments  on  the 
technical  aspects  of  the  draft  risk 
assessment  and  the  draft  action  plan. 
Interested  persons  were  given  until 
March  20,  2001,  with  extensions  to  May 
21.  2001,  and  to  July  18,  2001,  to 
comment  on  the  documents.  The  risk 
assessment  has  been  revised  in  response 
to  the  public  comments,  newly  available 
data,  and  updated  modeling  techniques; 
and  it  was  made  available  to  the  public 
on  October  24,  2003  (68  FR  61006). 

II.  Risk  Management  Action  Plan 

The  updated  risk  management  action 
plan  outlines  the  actions  that  FDA  and 
CDC  plan  to  undertake  to  reduce  L. 
monocytogenes  illness  from  ready-to-eat 
foods.  These  planned  actions  are 
structured  according  to  the  food 
categories  used  in  the  risk  assessment  as 
either  warranting  additional  measiu-es  to 
reduce  L.  monocytogenes  contamination 
or  warranting  collection  of  additional 
data. 

The  action  plan  contains  these  six 
action  areas: 

•  Guidance  for  processors,  retailers, 
food  service  operations,  and 
institutional  establishments; 

•  Training  and  technical  assistance; 

•  Consumer  and  health  care  provider 
information  and  education; 

•  Enforcement  and  regulatory 
strategies; 

•  Disease  surveillance  and  outbreak 
response;  and 

•  Research  needs. 

A  public  meeting  to  present  the 
revised  risk  assessment  and  the  action 
plan  has  been  scheduled  for  December 
4,  2003,  from  8:30  a.m.  to  5  p.m.  (see  68 
FR  63108  for  details).  The  meeting  will 
be  held  at  the  FDA/CFSAN  Harvey  W. 
Wiley  Building,  5100  Paint  Branch 
Pkwy.,  College  Park.  MD  20740. 

in.  Review  of  Document 

The  risk  management  action  plan  niay 
be  reviewed  at  the  FDA  Division  of 
Dockets  Management  (Docket  No. 
1999N-1168),  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


rv.  Electronic  Access 

The  risk  management  action  plan  is 
available  electronically  at  http:// 
www.cfsan.fda.gov  and 
www.foodsafety.gov. 

Dated:  November  26,  2003. 
JeSrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-30025  Filed  11-28-03;  9:19  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  M  of  the  Substance  Abuse  eind 
Mental  Health  Services  Administration 
(SAMHSA)  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority' 
for  the  Department  of  Health  and 
Human  Services  as  amended  most 
recently  at  68  FR  45264,  August  1.  2003. 
is  amended  to:  revise  the  functional 
statements  for  the  Office  of  the 
Administrator  (OA);  and  the  Office  of 
Policy,  Planning  and  Budget  (OPPB) 
within  the  Office  of  the  Administrator, 
and  reflect  changes  in  the  Division 
structure  within  OPPB;  and  to  also 
revise  the  functional  statements  for  the 
Office  of  Program  Services  (OPS),  and 
reflect  changes  in  the  Division  structure 
within  OPS.  These  orgcmizational 
changes  will  more  effectively  align 
budget,  planning,  and  administrative 
functions;  achieve  further  delayering  by 
restructuring  certain  divisions, 
abolishing  subordinate  branch 
structures,  and  reducing  the  number  of 
supervisory  positions;  and  allow 
SAMHSA  to  more  effectively  use  its 
resources  and  deploy  additional 
positions  to  mission  support  activities. 
The  changes  are  as  follows: 

Section  M.20,  Functions  is  amended 
as  follows: 

(A)  The  functional  statements  for  the 
Office  of  the  Administrator  (MA),  the 
Office  of  Poficy,  Planning  and  Budget 
(MAC)  and  the  prior  Division  of  Policy 
Coordination  (MAC-1)  and  Division  of 
Planning  and  Budget  (MAC-2)  are 
replaced  with  the  following: 

Office  of  the  Administrator.(MA) 

The  Administrator  is  responsible  to 
the  Secretar>'  for  managing  and  directing 
SAMHSA.  The  office  functions  are  as 
follows:  (1)  Provides  leadership  in  the 
development  of  agency  policies  and 
programs;  (2)  maintains  liaison  with  the 
Office  of  the  Secretary  on  matters 
related  to  program  and  other  activities; 
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(3)  provides  oversight  for  coordination 
between  SAMHSA  and  the  National 
Institutes  of  Health  (NIH)  on  the 
conduct  of  research  and  the 
dissemination  of  research  findings  in 
the  areas  of  alcohol,  drug  abuse,  and 
mental  health:  (4)  analyzes  legislative 
issues,  and  maintains  liaison  with 
congressional  committees;  (5) 
coordinates  Agency  communications 
and  conducts  public  affairs  activities: 
and  (6)  provides  agency-wide 
correspondence  control  services.. 

Office  of  Policy,  Planning  and  Budget 
(MD) 

Provides  leadership  for  the 
development  and  implementation  of  the 
Administrator '^  policies  and  programs 
through  the  following  functions:  (1) 
Develops  and  manages  Agency  policy 
for  the  Administrator  and  senior  staff; 
(2)  performs  the  Chief  Financial  Officer 
function  and  manages  budget 
formulation  and  execution;  (3)  manages 
agency-wide  strategic  and  program 
planning  activities;  and  (4)  provides 
leadership  to  the  Centers  OMces  of 
Policy  Analysis  and  Coordination 
{OP AC)  and  other  Agency  staff  to  assure 
consistent  implementation  of  policies 
and  procedures  in  budget,  planning,  and 
policy  review. 

Office  of  the  Director  (MDl) 

(1)  Coordinates  agency  participaiion 
in  Department  of  Health  and  Human 
Services  strategic  and  program  planning 
activities;  (2)  coordinates  agency-level 
strategic  and  program  planning 
activities;  (3)  develops  policy  guidance 
for  grants  and  contracts  development 
processes,  and  monitors  progress;  (4) 
develops  and  manages  the  Government 
Performance  and  Results  Act  (GFRA) 
process  for  the  agency,  assesses  progress 
in  attaining  goals,  and  reports 
accomplishments:  (5)  manages  Agency 
response  to  the  OMB  PART  review 
process;  (6)  provides  policy  guidance 
and  oversight  for  Agency  evaluation 
activities;  (7)  develops  extramural 
policy  recommendations  for  the 
Administrator  and  guidance  for  the 
Agency;  (8)  manages  the  SAMHSA 
Naiaonal  Advisory  Council  and  the 
Advisory  Committee  for  Women?s 
Services;  and  (9)  provides  Chief 
Financial  Officer  function. 

Division  of  Policy  Coordination  (MDA) 

(1)  Develops  policy  recommendations 
and  issues  for  the  Administrator  and 
■  senior  leadership  and  manages  the 
coordination  and  implementation  of  the 
Agency's  national  program  policies;  (2) 
coordinates  policy  development  for  the 
Administrator?s  program  pl-iorities  and 
principles;  (3)  provides  expertise  for 


Agency  U  adership  on  issues  and 
initiatives  for  alcohol,  HIV/ AIDS, 
minority  lealth,  disaster  readiness  and 
response,  children  and  families, 
women's  services,  and  science-to- 
services;  md  (4)  manages  the  Agency's 
coordinal  ion  of  departmental  and 
President  .al  initiatives,  nationally  and 
intematic  nally. 

Division  i  if  Financial  Management 
(MDB) 


(1)  Manages 
Agency 
and  nresdnts 
and  finaiicial 


b  jdget 


prepares 
which 


su  jport 


priorities 
day-to-i 
other  levels 
controls 
laws,  regi  i 
business 
coordinal  es 
includinj 
allotmeni 
assessme  it 
overall  ej 
(B)  Th( 
Office  of 
subordinlite 


and  coordinates  the 
plans  and  formulates 
SAMHSA's  future  budget 
management  activities:  (2) 
)udget  justification  documents 

the  Administrator's 
and  decisions;  (3)  provides 
iaison  with  budget  staff  at 
:  (4)  evaluates  internal  fiscal 
assure  compliance  with 
lations,  policies,  and  sound 
iractices;  and  (5)  manages  and 

Agency  budget  execution, 
the  apportionment  and 
processes,  overhead  and 

changes,  and  monitoring  of 
penditures. 

fimctional  statements  for  the 
rogram  Services  (MB)  and  the 

Office  of  the  Director 
MB-1)  and  the  Divisions 
are  replaced  with  the 


O'S 


(formerly 

within 

following 

Office  of  Program  Services  (MB) 

(1) 
SAMHSi' . 
managinj 
ensuring 
the  foil 
contract 
contracts 


Wofks  in  partnership  with  other 
and  HHS  components  in 
providing  leadership,  and 
SAMHSA's  needs  are  met  in 
o^  ^ing  service  areas:  grant  and 
pplication  review,  grants  and 
management,  administrative 
ser\-ices,  human  resources  management, 
equal  em  jloyment  opportunity, 
organizal  lonal  development  and 
analysis,  and  information  technology; 
(2)  provii  les  leadership  in  the 
developi  lent  of  policies  for  and  the 
analysis,  performance  measurement, 
and  imp]  ovement  of  SAMHSA 
administ  ative  and  management 
systems;  3)  provides  leadership, 
guidance ,  and  technical  expertise  for  the 
Agency's  information  technology 
program;  (4)  provides  centralized 
administ  :ative  services  for  the  Agency; 
and  (5)  c  inducts  all  aspects  of  the 
SAMHSA  i  grants  and  contracts 
managen  lent  process. 

Office  of  the  Director  (MBl) 

(1)  Pro  i^ides  leadership  and  guidance, 
oversees  and  monitors  the  range  of 
administ  native  and  program  services 
which  ai  b  provided  to  all  SAMHSA 
components;  (2)  provides  general  policy 
review  alid  executive  oversight  of  cross- 


cutting  management  and  administrative 
issues;  (3)  streamlines,  improves,  and 
integrates  administrative  services  and 
systems;  (4)  coordinates  cross-cutting 
tasks  and  initiatives;  (5)  tracks  and 
measures  administrative  program 
performance;  (6)  plans,  administers,  and 
coordinates  the  review  of  grant  and 
cooperative  agreement  applications;  (7) 
develops  grant  review  policies  and 
procedures;  (8)  monitors  the  grant 
review  process  to  ensure  the  quality  of 
the  review  and  its  conformance  to 
Agency  policies;  (9)  participates  in  the 
review  of  Requests  for  Applications 
(RFAs):  and  (10)  administers  participant 
and  confidentiality  certificate  activities. 

Division  of  Management  Systems  (MBC) 

(1)  Provides  leadership  in  the 
development  of  policies  for  and  the 
analysis,  performance  measurement, 
and  improvement  of  SAMHSA 
administrative,  management,  and 
information  systems;  (2)  coordinates 
with  other  service  providers  the 
provision  of  himian  resource 
management  services,  equal 
employment  opportunity  services,  and 
information  technology  services 
(including  operation  of  the  LAN  and 
personal  computer,  databases,  voice 
mail/ faxes,  and  general  machine 
repairs),  working  with  HHS  service 
components  and  outside  organizations 
as  necessary  and  monitoring  their 
performance;  (3)  manages  the  SAMHSA 
ethics  program;  (4)  coordinates  and 
serves  as  a  focal  point  for  SAMHSA 
intern  and  summer  employment 
programs;  (5)  provides  advisor)'  services 
to  managers  and  supervisors  in  such 
matters  as  organizational  development, 
analysis,  performance,  and  performance 
measurement;  (6)  coordinates  General 
Accounting  Office  and  Office  of  the 
Inspector  General  reviews  and 
information  requests,  internal  control 
reviews,  and  Federal  Managers 
Financial  Integrity  Act  responses;  (7) 
plans  and  coordinates  various 
management  activities  such  as  records 
management,  forms  management, 
Privacy  Act,  and  OPS  Freedom  of 
Information  Act  requests;  (8)  develops, 
maintains,  and  manages  administrative 
management  systems  regarding  policies 
and  procedures;  (9)  serves  as  the  focal 
point  for  information  systems  policy, 
strategic  planning,  budget  preparation, 
coordination  and  security;  (10) 
coordinates  agency-wide  database 
administration  and  systems 
configuration  management;  provides 
advice,  assistance,  and  training  to 
Agency  staff  in  obtaining  maximum 
utilization  of  and  services  fi'om  its 
information/application  systems  and 
databases;  (11)  exercises  clearance 


authority  for  agency-wide  information 
resources  management  projects;  and  (12) 
reviews  and  analyzes  new  information 
resources  management  developments 
and  ensures  necessary  support  services 
are  provided. 

Division  of  Grants  Management  (NfBE) 

(1)  Conducts  all  aspects  of  the 
SAMHSA  grants  management  process; 
(2)  develops,  implements,  and 
coordinates  the  application  of  Agency 
standards,  methods  and  procedures  for 
the  management  of  grants  and 
cooperative  agreements;  (3)  provides 
guidance  to  the  Agency,  applicants,  and 
grantees  on  the  management  and 
administrative  aspects  of  grant 
programs;  (4)  reviews  applications, 
reports,  and  active  projects  to  ensure 
compliance  with  management  policies 
and  procedures;  (5)  prepares,  processes, 
and  disseminates  award  documents;  (6) 
prepares  special  and  recurring  reports 
relating  to  applications  and  awards:  and 
(7)  measures  and  tracks  grants 
management  performemce. 

Division  of  Contracts  Management 
(MBF) 

(1)  Conducts  all  aspects  of  the 
SAMHSA  contracts  management 
process;  (2)  develops  and  implements 
standards  and  procedures  for  the 
management  of  the  Agency's  contracts 
and  purchase  card  programs;  (3)  reviews 
and  evaluates  contract  proposals  to 
determine  acceptability  and  cost 
reasonableness;  (4)  advises  Agency 
personnel  on  contracts  management 
policies  and  procedures  established  by 
law  and  Agency  guidelines;  (5) 
maintains  internal  control  over  the 
contracts  management  function;  (6) 
issues  contract  awards  following 
appropriate  laws,  regulations, 
guidelines  and  policies;  (7)  coordinates 
and  participates  in  all  phases  of  the 
acquisition  cycle,  including  pre- 
solicitation,  solicitation,  negotiation, 
award,  administration,  and  close  out  of 
the  Agency's  contracts;  and  (8)  measures 
and  tracks  contract  management 
performance. 

Division  of  Operational  Support  (MBH) 

(1)  Provides  centralized 
administrative  services  for  the  Agency, 
including  processing  and  coordinating 
requests  for  and  providing  advice  on 
procurement  actions,  travel,  property, 
facilities,  and  other  activities;  (2) 
coordinates  actions  as  necessary  with 
other  HHS  components  such  as  the 
Program  Support  Center  (PSC) 
procurement  staff  and  the  contract 
travel  agency;  (3)  promotes  the  awarding 
of  contracts  to  disadvantaged  businesses 
and  women-owned  small  businesses;  (4) 
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processes  and  coordinates  requests  for 
SAMHSA  administrative  actions;  (5) 
provides  advice  and  guidance  to  staff  on 
administrative  procedures  for 
processing  actions  such  as  travel  orders, 
acquisition  requests,  and  training 
docimxents;  (6)  ensures  administrative 
actions  are  consistent  with  regulations 
and  other  requirements,  and 
implements  general  management 
policies  as  prescribed  by  SAMHSA  and 
higher  authorities:  (7)  coordinates  the 
provision  of  support  in  the  areas  of  real 
and  personal  property,  building 
management,  facility  management, 
health  and  safety,  security, 
transportation,  parking,  and 
telecommunications;  (8)  in  collaboration 
with  the  Division  of  Financial 
Management  in  the  Office  of  Policy, 
Planning,  and  Budget,  performs  budget 
execution  tasks  such  as  certifying  funds, 
maintaining  the  commitment  database, 
and  reconciling  accounts  for  program 
management  for  SAMHSA;  (9) 
coordinates  and  complies  with  policies 
and  procedures  set  forth  by  the  Division 
of  Financial  Management  for  budget 
execution. 

Section  M.40.  Delegations  of 
Authority'.  All  delegations  and 
redelegations  of  authority  to  officers  and 
employees  of  SAMHSA  which  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  reorganization  shall 
continue  in  effect  pending  further 
redelegations,  providing  ^ey  are 
consistent  with  the  reorganization. 

These  organizational  changes  are 
effective  November  21 .  2003. 

Dated:  November  21.  2003. 
Charles  G.  Curie, 
Administrator. 
[FR  Doc.  03-30024  Filed  12-1-03;  8:45  am] 

BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Listing  of  Members  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration's  Senior 
Executive  Service  Performance  Review 
Board  (PRB) 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  announces  the  persons  who 
will  serve  on  the  Substance  Abuse  and 
Mental  Health  Services 
Administration's  Performance  Review 
Board.  This  action  is  being  taken  in 
accordance  with  Title  5,  U.S.C,  Section 
4314(c)(4),  which  requires  that  members 
of  performance  re\dew  boards  be 


appointed  in  a  manner  to  ensure 
consistency,  stability,  and  objectivity  in 
performance  appraisals,  and  requires 
that  notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  be 
.  published  in  the  Federal  Register. 
The  following  persons  will  serve  on 
the  SAMHSA  Performance  Review 
Board,  which  oversees  the  evaluation  of 
performance  appraisals  of  SAMHSA's 
Senior  Executive  Service  (SES) 
members: 

James  L.  Stone,  Chairperson, 

H.  Westley  Clark,  M.D.,  J.D..  M.P.H. 

Daryl  W.  Kade, 

Mark  A.  Weber. 

For  further  information  about  the 
SAMHSA  Performance  Review  Board, 
contact  the  Division  of  Management 
Systems  and  Analysis.  Substance  Abuse 
and  Mental  Health  Services 
Administration,  5600  Fishers  Lane, 
Room  14  C-24.  Rockville.  Maryland 
20857,  telephone  (301)  443-3408  (not  a 
toll-free  number). 

Charles  G.  Curie, 

Administrator.  SAMHSA. 

(FR  Doc.  03-29982  Filed  12-1-03;  8:45  am) 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Citizenship  and  Immigration  Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  Notice  of  Information 
Collection  under  Review:  Employment 
Eligibility  Verification;  Form  1-9. 


The  Department  of  Homeland 
Security  (DHS)  and  the  U.S.  Citizenship 
and  Immigration  Services  (CIS)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  A  notice  containing  this 
information  collection  was  previously 
published  in  the  Federal  Register  on 
July  28,  2002,  at  68  FR  44347.  The 
notice  allowed  for  a  60-day  public 
review  and  comment  period.  No 
comments  were  received  by  the  CIS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comments.  Conunents  are  encouraged 
and  will  be  accepted  until  January  2, 
2004.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
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notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725  17th  Sti^et.  NW., 
Room  10235,  Washington,  DC  20530. 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  inclurling 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  tlie  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Employment  Eligibility  Verification. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  Form  1-9. 
U.S.  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract  Primary:  Individuals  or 
Households.  This  form  was  developed 
to  facilitate  compliance  with  Section 

2  74 A  of  the  Immigration  and 
Nationality  Act  (the  Act),  as  amended 
by  the  Immigration  Reform,  and  Control 
Act  of  1986  (IRCA),  which  prohibits  the 
knowing  employment  of  unauthorized 
aliens.  The  information  collected  is 
used  by  employers  or  by  recruiters  for 
enforcement  of  provisions  of 
immigration  laws  that  are  designed  to 
control  the  employment  of  unauthorized 
aliens. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  78,000,000  respondents  at  9 


minutes  o  r  (.15)  hours  per  response  and 
20,000,00  3  record  keepers  at  4  minutes 
or  (.066)  liours  per  response. 

(6)  An  (  stimate  of  the  total  public 
burden  (ii  i  hours)  associated  with  the 
collection :  13,020,000  annual  burden 
hours. 

If  you  h  ave  additional  comments, 
suggestioi  IS.  or  need  a  copy  of  the 
proposed  information  collection 
instmmei  t  with  instructions,  or 
additiona  information,  please  contact 
Richard  J  .  Sloan  (202)-5 14-3291. 
Director,  Regulations  and  Forms  Service 
Division,  Department  of  Homeland 
Security,  ioom  4034.  425  I  Street,  NW.. 
Washingt  )n.  DC  20536.  Additionally, 
comment  i  and^or  suggestions  regarding 
the  item(! )  contained  in  this  notice, 
especial)]  regarding  the  estimated 
public  bu  rden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard .-  .  Sloan. 

If  addit  onal  information  is  required 
contact:  ^  Ir.  Steve  Cooper.  PRA 
Clearance  Officer,  Department  of 
Homelani  1  Security,  Office  of  the  Chief 
Infoimati  )n  Officer.  Regional  Office 
building  :  t,  7th  and  D  Sti-eets,  SW.,  Suite 
4636-26,  Washington.  DC  20202. 

Dated:  h  ovember  24,  2003. 
Richard  A  Sloan. 

Departme,  t  Clearance  Officer,  Department  of 
Homelanc  Security.  Citizenship  and 
ImmigratU  n  Sen'ice. 

[FR  Doc.  0  5-29880  Filed  12-1-03;  8:45  am) 

BILLING  COI  E  4410-10-M 


DEPART  HEHT  OF  HOMELAND 
SECURITY 

Immigration  and  Customs   . 
Enforceiaent 

Agency  I  iformatlon  Collection 
Activities  r.  Proposed  Collection; 
Commen  Is  Requested 

ACTION:  3  3-Day  Notice  of  Information 
Collectio  1  Under  Review:  Memorandum 
of  Under  itanding  To  Participate  in  an 
Employn  ent  Eligibility  Confirmation 
Pilot  Pro  ^am  (File  No.  OMB-18). 


review 

the 

The  pro 

published 

public 

proposec 

previous 

Register 


The  D^artment 
Security 
Customs 
submitte  I 
collectioi  I 


of  Homeland 
DHS).  U.S.  Immigration  and 
Enforcement  (ICE)  has 
the  following  information 
request  to  the  Office  of 
Managei^ent  and  Budget  (OMB)  for 

approval  in  accordance  with 
Paperwork  Reduction  Act  of  1995. 
p  osed  information  collection  is 
to  obtain  comments  from  the 
affected  agencies.  This 
information  collection  was 
y  published  in  the  Federal 
it  68  FR  54912  on  September 


ai  d 


19,  2003,  allowing  for  a  60-day  public 
review  and  comment  period.  No 
comments  were  received  by  the  ICE. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  2,  2004.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Homeland  Security  Officer.  725  17th 
Street,  NW.,  Suite  10102,  Washington, 
DC  20503.  Additionally,  comments  may 
be  submitted  to  OMB  via  facsimile  to 
(202) 395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  buj'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection; 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Memorandum  of  Understanding  To 
Participate  in  an  Employment  Eligibility 
Confirmation  Pilot  Progremi. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  Collection:  No  agency 
form  number;  File  No.  OMB-18,  SAVE 
Program,  U.S.  Immigration  and  Customs 
Enforcement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals  or  households. 
Employers  electing  to  participate  in  a 


pilot  will  execute  a  Memorandum  of 
Understanding  with  the  Department  of 
Homeland  Security  and  the  Social 
Security  Administration  (if  applicable), 
that  provides  the  specific  terms  and 
conditions  governing  the  pilot  and 
company  information  for  each  site  that 
will  be  performing  employment 
verification  queries. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  1  hour  and 
20  minutes  (1.33  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6,650  hours  annually. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Regulations 
and  Forms  Services  Division, 
Department  of  Homeland  Security,  425 
I  Street,  NW..  Room  4034,  Washington, 
DC  20536;  (202)  514-3291.  Comments 
and  suggestions  regarding  items 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Steve  Cooper,  PRA 
Clearance  Officer,  Department  of 
Homeland  Security,  Office  of  Chief 
Information  Officer,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  NW.,  Washington,  DC  20202. 

Dated:  November  25,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  Immigration  and 
Customs  Enforcement. 
[FR  Doc.  03-2988rFiled  12-1-03:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-96] 

Notice  of  Submission  of  Proposed 
information  Coilection  to  OMB: 
Research  Studies  on  Homeownership 
and  Affordable  Lending  (NOFA) 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


A  NOFA  funding  a  study  of 
homeownership  and  affordable  lending 
will  aid  in  the  formulation  of  policies  in 
support  of  the  President's  goal  of 
increasing  the  number  of  minority 
homeowners. 

DATES:  Comments  Due  Date:  January  2, 
2004. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  OMB 
approval  number  (2528-0228)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
(202)  395-6974:  E-mail 
Lauren_WittenbergSomb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Offi'cer,  AYO.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins  or  on  HUD's  Web  site 
at  http://www5.hud.gov:63001/po/i/ 
icbts/ collection  search .  cfm . 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection  - 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  ft-equency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Research  Studies  on 
Homeownership  and  affordable  Lending 
(NOFA). 


OMB  Approval  Number:  2528-0228. 

Form  Numbers:  HUD-424,  HUD-424- 
B,  424-CB.  HUD-424-CBW.  SF-LLL, 
HUD-2880,  HUD-2993,  HUD-2994, 
HUD-1044,  SF-1199A,  HUD-27053. 
HUD-27054,  SF-269A. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  A 
NOFA  funding  a  study  of 
homeownership  and  affordable  lending 
will  aid  in  the  formulation  of  policies  in 
support  of  the  President's  goal  of 
increasing  the  number  of  minority 
homeowners. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government. 

Frequency  of  Submission:  On 
occasion.  Quarterly. 

Reporting  Burden:  Number  of 
Respondents  40:  Average  annual 
responses  per  respondent  2.8;  Total 
aimual  responses  115;  Average  biu-den 
per  response  16  hrs. 

Total  Estimated  Burden  Hours:  1,870. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  November  26,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-29995  Filed  12-1-03:  8:45  am] 

BILUNG  CODE  4210-72-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Recovery  Permit 
Applications 

agency:  Fish  and  Wildhfe  Service. 
Interior. 

ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuemt  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.).  The  U.S. 
Fish  and  Wildlife  Service  ("we")  solicits 
review  and  comment  from  local.  State, 
and  Federal  agencies,  and  the  public  on 
the  following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  January  2,  2004  to  receive  our 
consideration. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  U.S.  Fish 
and  Wildlife  Service,  Chief,  Endangered 
Species,  Ecological  Services,  911  NE. 
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11th  Avenue,  Portland,  Oregon  97232- 
4181  (fax:  503-231-6243).  Please  refer 
to  the  respective  permit  number  for  each 
application  when  submitting  comments. 
All  cofiiments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATK>N  COKTACT: 
Documents  and  other  information 
submitted  with  these  applications-are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION: 

Permit  No.  're-073416 

Applicant:  Siskiyou  National  Forest, 
Grants  Pass,  Oregon. 

The  applicant  requests  a  permit  to 
remove/reduce  to  possession  (collect 
seed)  Ambis  mcdonaldiana 
(McDonald's  rock-cress)  in  conjunction 
with,  research  in  Josephine  and  Curry 
Counties,  Oregon,  and  Del  Norte 
County,  California,  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-077753 

Applicnnt:  Erica  Fleishman,  Stanford. 
California. 

The  applicant  requests  a  permit  to 
remove/reduce  to  possession  (collect 
seed  and  tissue)  Cordyldnthus  palmatus 
(palmate-bracted  bird's-beak)  in 
conjunction  with  research  in  Colusa, 
Fresno,  Alameda.  Yolo,  and  Sacramento 
Counties.  California,  for  the  purpose  of 
enhancing  its  survival. 

Pennit  No.  TE-062125 

Applicant:  Bureau  of  Land 
Management,  Folsom,  California. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession  (collect) 
Calystegia  stubbinsii  (Stebbins' 
morning-glory).  Ceonothus  roderickii 
(Pine  Hill  ceanothus),  Eriogonum 
apricum  var.  apricum  (Apricum  Hill 
buckwheat).  Fremontodendron 
califomicum  ssp.  decumbens  (Pine  Hill 
flannelbush),  Galium  califomicum  ssp. 
sierme  (El  Dorado  bedstraw)  in 
conjunction  with  research  in  Tuolumne. 
Amador,  El  Dorado,  Nevada,  and  Yuba 
Coimties,  California,  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  TE-077943 

Applicant:  Matthew  Williams,  San 
Diego,  California. 


The  applicant  requests  a  permit  to 
take  (surrey  by  pursuit)  the  Quino 
checkerspot  butterfly  (Euphydryas 
editha  quino]  in  conjunction  with 
surveys  tnroughout  the  range  of  the 
species  i|i  California  for  the  purpose  of 
enhancirtg  its  survival. 

Permit  N  d.  TE-066621 


Point  Mugu  Naval  Base, 
u,  California, 
pej-mittee  requests  an  amendment 
uce  to  possession  (collect 
agate,  and  outplant) 
us  maritimus  ssp.  maritimus 
birds-beak)  in  conjunction 
ing  program  in  Ventura 
alifornia.  for  the  purpose  of 
its  survival. 
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Permit  ^  o.  TE-078657 

Applic  int:  Amanda  ).  Colombo, 
California. 

icant  requests  a  permit  to 
ure  and  mark)  the  San 
garter  snake  (Thamnophis 
t\trataenia\  and  the  Alameda 
[Masticophis  lateralis 
us)  in  conjunction  with 
monitorihg,  survoys.  and  scientific 

throughout  the  range  of  each 
the  purpose  of  enhancing 
•ival. 


Livermole 

The  a 
take  (ca 
Francisci  t 
sirtalis 
whip 
eun^xan 


3sna  le 


Ifii 


research 


species 
their  sur 


i  f  )r 


Permit  ^  o.  TE-G78712 
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uit:  Kimberiy  Kindt.  Palm 
.  talifornia. 

licant  requests  a  permit  to 
(mojiitor  nests)  the  least  Bell's  vireo 
liii  pusillus].  and  take  (harass 
and  monitor  nests)  the 
leftern  willow  flycatcher 
lax  traillii  fxtimus)  in 
ion  with  demographic  studies 
jde  County.  California,  for  the 
?  :if  enhancing  their  survival. 

Permit  ^  o.  TE-033365 
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i^ant:  .National  Wildlife  Health 

onolulu.  Hawaii, 
permittee  requests  an  amendment 
pture,  handle,  mark,  measure, 
biological  samples,  release,  and 
the  Nihoa  millerbird 
(ilus  familiaris  kingi). 
e  reed  warbler  (Acrocephalus 
.  Mariana  gray  swiftlst 
{Aerodrqmust  vanikorensis  bartschi), 
ick  {Anas  laysanensis), 
anafi  duck  or  koloa  [Anas 
a).  Hawaiian  hawk  or  'io 
sblitarius),  Hawaiian  crow  or 
(C  )rvTis  hawaiiensis).  Mariana 
■(  irvus  kubaryi),  Hawaiian  coot  or 
1  ke'o  [Fulica  americana  alai), 
Mariana  moorhen  (Gallinula  chloropus 
iawaiian  moorhen  or  alae'ula 
a  chloropus  sandvicensis), 
Micronojsian  kingfisher  [Halcyon 


cinnamomina  cinnamomina),  Maui 
nukupu'u  [Hemignathus  lucidus 
affinus),  Kauai  nukupu'u  [Hemignathus 
lucidus  hanapepe),  'akiapola'au 
[Hemignathus  munroi),  Kauai  -akialoa 
[Hemignathus  procerus),  Hawaiian  stilt 
or  ae'o  [Himantopus  mexicanus 
knudseni),  palila  [Loxioides  bailleui), 
Hawaii  Jakepa  [Loxops  coccineus 
coccinffus),  Maui  'akepa  [Loxops 
coccineus  ochraceus),  Micronesian 
megapode  [Megapodius  laperouse], 
po'ouli  [Melamprosops  phaeosoma), 
Kauai  'o'o  [Moho  braccatus),  Tinian 
monarch  [Monarcha  takatsukasae). 
Molokai  solitare  or  oloma'o  [Myadestes 
lanaiensis  rutha),  large  Kauai  solitare  or 
kama'o  [Myadestes  myadesinus),  small 
Kauai  solitare  or  puaiohi  [Myadestes 
palmeri),  Hawaiian  goose  or  nene 
[Nesochen  sandvicensis),  Hawaii 
creeper  [Oreomystis  mana),  crested 
honeycreeper  or  'akohekohe  [Palmeria 
dolei),  Molokai  creeper  or  kakawahie 
[Paroreomyza  flammea).  Oahu  creeper 
or  'alauahia  [Paroreomyza  maculato), 
Maui  parrotbiil  [Pseudonestor 
xanthophrys).  'o'u  [Psittirostra 
psittacea),  Hawaiian  petrel  or  'ua'u 
[Pterodroma  phaeopygia 
sandwichensis),  Newell's  shearwater 
[Puffinus  auricularis),  Guam  rail  (Rallus 
owstoni).  Laysan  finch  [Telespiza 
cantons),  Nihoa  finch  [Telespiza 
ultima),  bridled  white-eye  [Zosterops 
conspicillatus  conspicillatus).  Hawaiian 
hoary  bat  or  ope'ape'a  [Losiurus 
cinereus  semotus).  Mariana  fruit  bat 
[Pteropus  mariannus  mariannus),  and 
the  Green  sea  turtle  [Chelonia  mydas) 
for  evaluation  of  injury'  and/or  disease, 
to  determine  epidemiologic  trends,  and 
to  assist  other  permitted  biologists  in 
broader  ecological  studies  in  the 
Hawaiian  Islands;  Midway,  Johnston, 
Wake,  Palmwa,  and  Kingman  Reef 
Atolls;  Howland.  Baker,  and  Jarvis 
Islands;  Guam;  American  Samoa;  the 
Commonwealth  of  the  Northern  Mariana 
Islands:  and  the  Republic  of  Palau  for 
the  purpose  of  enhancing  their  survival. 
All  of  these  activities  for  these  species 
were  previouslv  authorized  under 
subpermit  BRDVET-3. 

Permit  No.  TE-837010 

Applicant:  Bruce  Koebele,  Wai'anae, 
Hawai'i. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession  (collect 
and  propagate)  Achyranthes  splendens 
var.  rotundata  (round-leaved  chaff- 
flower)  and  Chamaesyce  skottsbergii 
var.  kalaeloana  ('Ewa  Plains  'akoko)  in 
conjunction  with  site  rehabilitation  in 
O'ahu.  Hawai'i,  for  the  purpose  of 
enhancing  their  survival. 


Federal  Registet / Vol.  68.  No.  231 /Tuesday.  December  2,  2003 /Notices 


67467 


Permit  No.  TE-062121 

Applicant:  Ryan  Young,  Carlsbad. 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey)  the 
Conservancy  fairy  shrimp  [Branchinecta 
conseri'atio),  the  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  the 
Riverside  fairy  shrimp  {Streptocephalus 
wootoni),  the  San  Diego  fairy  shrimp 
[Branchinecta  sandiegonensis),  the 
vernal  pool  tadpole  shrimp  [Lepidurus 
packardi],  and  to  take  (survey  by 
pursuit)  the  Quino  checkerspot  butterfly 
[Euphydryas  editha  quino)  in 
conjimction  with  surveys  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-068799 

Applicant:  Mikael  Romich,  San 
Bernardino,  California. 

The  permittee  requests  an  amendment 
to  take  (monitor  nests,  video  monitor, 
and  band)  the  least  Bell's  vireo  [Vireo 
bellii  pusillus)  in  conjunction  with 
demographic  studies  in  Riverside,  San 
Bernardino.  Los  Angeles.  Orange,  San 
Diego,  and  Ventura  Counties,  California, 
for  the  purpose  of  enhancing  its 
survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  November  13.  2003.    - 
Cynthia  U.  Barry, 

Acting  Deputy  Regional  Director,  Region  1. 
U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-29870  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bur^u  of  Land  Management 

[AK-931-1310-DQ-NPRA] 

Notice  of  Availability  of  the  Northwest 
National  Petroleum  Reserve— Alaska 
Final  Integrated  Activity  Plan/ 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Northwest  National 
Petroleum  Reserve— Alaska  (NPR-A) 
Final  Integrated  Activity  Plan/ 
Environmental  Impact  Statement  (lAP/ 
EIS)  will  be  made  available  to  the  public 
for  a  30-day  period  beginning  on  the 
date  the  Environmental  Protection 
Agency  (EPA)  files  a  Notice  of 
Availability  of  the  Final  lAP/EIS  in  the 
Federal  Register.  The  EPA  notice  is 
expected  to  be  filed  on  or  about 


November  28,  2003.  A  Record  of 
Decision  (ROD)  will  be  issued  after  the 
30-day  availability  period.  The  ROD 
will  identify  the  selected  alternative  as 
well  as  mitigation  measures. 

The  Bureau  of  Land  Management 
(BLM)  has  worked  closely  with  the 
North  Slope  Borough  and  the  State  of 
Alaska  in  developing  the  Final  L\P/EIS. 
The  Minerals  Management  Service  of 
the  Department  of  the  Interior  has  also 
assisted  the  BLM  in  developing  the 
document. 

ADDRESSES:  The  Final  lAP/ElS  will  be 
available  in  either  hard  copy  or  on 
compact  disk  at  the  Alaska  State  Office, 
Public  Information  Center  at  222  West 
7th  Avenue,  Anchorage.  Alaska  99513- 
7599.  Copies  of  the  Final  lAP/EIS  will 
■  also  be  available  at  the  following 
locations:  Tuzzy  Public  Library,  Barrow, 
Alaska;  City  of  Nuiqsut,  Nuiqsut, 
Alaska;  City  of  Atqasuk,  Atqasuk, 
Alaska;  City  of  Anaktuvuk,  Pass, 
Anaktuvuk  Pass,  Alaska;  Citv  of 
Wainwrighl.  Wainwright,  Alaska;  and 
City  of  Point  Lav,  Point  Lav,  Alaska. 

The  Final  lAP/EIS  will  also  be 
available  on  BLM's  Web  site  at  http:// 
U'ww.ak.  him  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Curt 
Wilson.  BLM  Alaska  State  Office,  (907) 
271-5546. 

SUPPLEMENTARY  INFORMATION:  The 

Planning  Area  boundary  encompasses 
approximately  9.4  million  acres  located 
in  the  northwestern  portion  of  the  NPR- 
A.  Within  the  9.4  million  acre  Planning 
Area  are  approximately  8.8  million 
acres  of  federal  surface  and  9.1  million 
acres  of  federal  subsurface  estate.  The 
Planning  Area  is  roughly  bounded  on 
the  east  by  the  Ikpikpuk  River.  The 
southern  boundary  extends  along  a 
portion  of  the  Colville  River  and  then 
proceeds  along  township  and  section 
lines  in  a  "stair-step"  fashion  to  the 
northwestern  comer  of  the  NPR-A  at  Icy 
Cape  on  the  Arctic  Ocean.  The  northern 
boundary  from  Icy  Cape  to  the  mouth  of 
the  Ikpikpuk  River  follows  the  Arctic 
Ocean  coastline  encoinpassing  the  bays, 
lagoons,  inlets,  and  tidal  waters  between 
the  NPR— 's  outlying  islands  and  the 
mainland.  The  Final  lAP/EIS  addresses 
three  primarj'  questions  regarding 
management  of  the  Noiihwest  portion  of 
the  NPR-A.  First,  what  lands,  if  any, 
will  be  made  available  for  oil  and  gas 
leasing?  Second,  what  measures  will 
BLM  use  to  protect  important  surface 
resources  diu-ing  oil  and  gas  exploration 
and  development  activities?  Ttdrd,  what 
non-oil  and  gas  land  use  allocations 
should  BLM  consider  for  the  Northwfest 
portion  of  the  NPR-A? 

The  release  of  the  Final  L\P/EIS 
concludes  a  planning  and 


environmental  analysis  process  for  the 
Northwest  portion  of  the  NPR-A  which 
started  in  November,  2002.  A  Draft  lAP/ 
EIS  was  made  available  for  a  60-day 
comment  period  on  January  17.  2003. 
Scoping  and  comment  meetings  on  the 
Draft  lAP/EIS  were  held  in  Nuiqsut, 
Atqasuk.  Barrow.  WainuTight,  Point 
Lay,  Fairbanks,  and  Anchorage.  The 
Planning  Area  provides  particularly 
important  habitat  for  caribou, 
waterfowl,  and  other  species.  Many  of 
the  local  residents  of  the  area  rely  on 
harvesting  these  resources  for 
subsistence  purposes.  Ensuring 
adequate  protection  of  these  resources 
has  been  one  of  the  main  focuses  of 
public  comment.  The  BLM  held  public 
hearings  on  subsistence  in  conjunction 
with  the  public  meetings  held  on  the 
Draft  lAP/EIS. 

The  Final  L\P/EIS  describes  the 
Preferred  Alternative  which  was 
developed  in  consideration  of  more  than 
96,000  public  comments  on  the  four 
alternatives  included  in  the  Draft  lAP/ 
EIS.  All  the  significant  elements  of  the 
Preferred  Alternative  were  included  in 
one  or  more  of  the  alternatives 
presented  in  the  Draft  lAP/EIS. 

Under  the  Preferred  Alternative,  all 
9.1  million  acres  of  BLM  administered 
subsurface  estate  within  the  Planning 
Area  would  be  available  for  oil  and  gas 
leasing  No  areas  would  be 
recommended  as  Wilderness  Study 
Areas  or  Wild  and  Scenic  Rivers. 
Leasing,  however,  would  be  deferred  for 
10  years  in  the  western  portion  of  the 
Planning  Area,  which  encompasses 
approximately  1.570.000  acres.  The 
Preferred  Alternative  also  recommends  . 
the  Kasegaluk  Lagoon  and  adjacent 
lands  for  designation  as  a  Special  Area 
and  prohibits  permanent  oil  and  gas 
facilities  within  this  102.000-acre 
proposed  Special  Area.  Under  the 
Preferred  Alternative,  setbacks  have 
been  established  prohibiting  permanent 
facilities  within  1/4  to  1  mile  along 
major  rivers,  deep  water  lakes  and 
coastal  areas  to  protect  subsistence 
resources/activities  and  other  importcmt 
surface  resources.  Multi-year  studies  are 
required  prior  to  development  te  protect 
spectacled  and  Steller's  eiders,  yellow- 
billed  loons,  brant  and  caribou.  Other 
stipulations  and  required  operating 
procedures  establish  restrictions  and 
guidance  that  apply  to  waste  prevention 
and  spills,  water  use.  winter  overland 
moves  and  seismic  activity,  exploratory 
drilling,  aircraft  use  and  subsistence 
consultation. 

The  no  action  alternative  calls  for 
continuation  of  current  management, 
and  no  leasing  would  occur. 
Alternatives  A  through  C  make 
progressively  less  land,  especially  ' 
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environmentally  sensitive  land, 
available  for  oil  and  gas  leasing. 
Alternative  A  makes  100  percent 
available  for  oil  and  gas  leasing. 
Alternative  B  makes  96  percent 
available,  and  Alternative  C  makes  47 
percent  available.  Stipulations  would 
provide  protection  for  natural  and 
cultiiral  resources  under  all  alternatives, 
but  their  nature,  number  and  scope 
varies  between.the  alternatives. 
Authority  for  developing  this 
document  is  derived  from  the  Federal 
Land  Policy  and  Management  Act,  the 
Naval  Petroleum  Reserves  Production 
Act  of  1976,  as  amended,  and  the 
National  Environmental  Policy  Act 
(NEPA). 

Henri  R.  Biason. 

State  Director,  Alaska. 

(FR  Doc.  03-30035  Filed  11-26-03:  4:43  pm] 

BUJNO  CODE  4310->IA-I> 


DEPARTMENT  OF  THE  INTEmOR 

Bureau  of  Land  Managemmt 
[OR-027-1610-PG;  G-04-0036] 

Notice  Of  Public  Meetings,  Steens 
Mountain  Advisory  Councii 

AGENCY:  Department  of  the  Interior, 
Biureau  of  Land  Management  (ELM), 
Bums  District  Office. 
ACTION:  Notice  of  public  meetings  for 
the  Steens  Mountain  Advisory  Council. 


SUMMARY:  In  accordance  with  the  Steens 
Moimtain  Cooperative  Management  and 
Protection  Act  of  2000  (Steens  Act),  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Steens 
Mountain  Advisorv*  Council  (SMAC) 
will  meet  as  indicated  below: 
DATES:  The  SMAC  will  meet  at  the  BLM. 
Bxrnis  District  Office,  28910  Highway  20 
West,  Hines,  Oregon  97738,  on  February 
17, 18  and  19;  April  12  and  13.  2004: 
June  14  and  15,  2004:  August  9  and  10. 
2004;  and  November  15  and  16,  2004.  A 
meeting  in  Bend,  Oregon,  (location  to  be 
determined)  will  be  held  on  May  10  and 
11,  2004  and  one  in  Frenchglen,  Oregon, 
on  September  13  and  14.  2004.  All 
meeting  sessions  will  begin  at  8  a.m., 
local  time,  and  will  end  at 
approximately  4:30  p.m.,  local  time. 
SUPPLEMENTARY  INFORMATION:  The 
SMAC  was  appointed  by  the  Secretary 
of  Interior  on  August  14.  2001  pursuant 
to  the  Steens  Act  and  re-chartered  in 
August  2003.  The  SMAC's  purpose  is  to 
provide  representative  counsel  and 
advice  to  the  BLM  regarding  ( 1 )  new 


and  imic  ue  approaches  to  management 
of  the  lai  id  within  the  bounds  of  the 
Steens  N  ountain  Cooperative 
Managei  lent  and  Protection  Area 
(CMP A),  (2)  cooperative  programs  and 
incentive  >s  for  landscape  management 
that  meet  human  needs,  maintain  and 
improve  the  ecological  and  economic 
integrity  of  the  area  and  (3)  preparation 
and  imp  ementation  of  a  management 
plan  for  he  CMPA. 

Topic!  to  be  discussed  by  the  SMAC 
at  these  neetings  include  categories 
such  as  transportation,  recreation/public 
use,  wil(  life,  special  designated  areas, 
partners  lips/programs,  cultural 
resources,  watersheds,  projects, 
educatioki,  volunteer-based  information, 
adaptive  management,  planning  process 
(Andrew  s  Management  Unit/Steens 
Mountai  n  Cooperative  Management  and 
Protectie  n  Area  Resource  Management 
Plan  anc  Environmental  Impact 
Statemei  it),  science  committee/ 
consulta  tits,  socioeconomics,  and  other 
matters  hat  may  reasonably  come 
before  tl  e  SMAC. 

All  m(  etings  are  open  to  the  public  in 
their  enl  irety.  Information  to  be 
distribu!  ed  to  the  SMAC  is  requested  at 
least  10  lays  prior  to  the  start  of  each 
SMAC  n  leeting.  Public  comment  is 
general!  '  scheduled  for  11  a.m.  to  11:30 
a.m.,  loc  al  time,  both  days  of  each 
meeting  session.  The  amount  of  time 
scheduli  'd  for  public  presentations  and 
meeting  times  may  be  extended  when 
the  auth  jrized  representative  considers 
it  neces!  ary  to  accommodate  all  who 
seek  to  1  e  heard  regarding  matters  on 
the  agen  da. 

FOR  FUR  HER  INFORMATION  CONTACT: 

Additio:  lal  information  concerning  the 
SMAC  r  lay  be  obtained  from  Rhonda 
Karges,  Management  Support  Specialist, 
Bums  D  strict  Office,  28910  Highway  20 
West,  H  nes,  Oregon  97738,  (541)  573- 
4400  or  Hhonda_Karges@or.bIin.gov  OT 
from  th«  following  Web  site:  http://     _ 
w'ww.or  hlm.gov/Steens. 

Dated:  Movember  24.  2003. 
Karla  Bii  d, 

Andmws  Resource  Area  Field  Manager. 
IFR  Doc.  D3-29896  Filed  12-1-03;  8:45  am] 

BILUfMS  CI  IDE  4310-33-P 


ACTION:  Notice  of  new  information 
collection  survey. 


DEPARTMENT  OF  THE  INTERiOR 

Mineral^  Management  Service 

Agency!  Information  Collection 
Activiti<  s:  Submitted  for  Office  of 
Manage  ment  and  Budget  (0MB) 
Review]  Comment  Request 

AGENCYJ  Minerals  Management  Service 
(MMS),  Interior. 


action  sui 
MARY:^o 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
conduct  a  new  siuvey  on  Potential 
Impacts  of  Outer  Continental  Shelf 
(OCS)  Activities  on  Bowhead  Whale 
Hunting  Activities  in  the  Beaufort  Sea. 
This  notice  also  provides  the  public  a 
second  opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements. 

DATES:  Submit  written  comments  by 
January  2,  2004. 

ADDRESSES:  You  may  submit  comments 
either  by  fax  (202)  395-6566  or  email 
(OIRA_DOCKET@omb.eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-NEW).  Mail  or  hand  carry 
a  copy  of  your  comments  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Attention:  Rules 
Processing  Team;  Mail  Stop  4024:  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817.  If  you  wish  to  e-mail  your 
comments  to  MMS,  the  address  is: 
rules.commenfs@mms.gov.  Reference 
Information  Collection  1010-NEW  in  " 
your  subject  line  and  mark  your 
message  for  retiim  receipt,  biclude  yoxu- 
name  and  return  address  in  your 
message  text. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Bajusz,  Rules  Processing  Team, 
at  (703)  787-1600,  to  obtain  a  copy  of 
the  survey  instnmients.  For  more 
information  on  the  survey  itself,  contact 
Dr.  Dee  Williams  in  the  MMS  Alaska 
Regional  Office,  at  (907)  271-6680. 
SUPPLEMENTARY  INFORMATION: 

Title:  Survey  Instruments — 
Quantitative  Description  of  Potential 
Impacts  of  OCS  Activities  on  Bowhead 
Whale  Hunting  Activities  in  the 
Beaufort  Sea. 

OMB  Control  Number:  1010-NEW. 

Abstract:  The  Minerals  Management 
Service  (MMS)  of  the  U.S.  Department 
of  the  Interior  (USDOI)  is  responsible  for 
oil  and  gas  leasing  on  the  Outer 
Continental  Shelf  (OCS)  under  the  OCS 
Lands  Act  of  1953,  the  OCS  Lands  Act 
Amendments  of  1978  (OCSLA),  and  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  OCSLA  (Section  18) 
and  NEPA  (40  CFR  1500-1508)  require 
assessment  of  the  effects  of  OCS  oil  and 
gas  activities  on  adjacent  human  and 
physical  environments.  Therefore, 
USDOI/MMS  acquires  and  analyzes 
and/or  oversees  collection  and  analysis 
of  environmental,  socio-economic,  and 
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socio-cultiiral  information  relevant  to 
OCS  decisions  and  uses  that 
information  in  Environmental 
Assessments  (EA)  and  Environmental 
Impact  Statements  (EIS). 

This  study  is  responsive  to  concerns 
among  North  Slope  Borough  (NSB) 
residents  that  oil  exploration  and 
development  activities  in  general,  and 
OCS  activities  in  particular,  are  having 
an  adverse  effect  on  whale  himting  and 
Inupiat  life.  There  are  three  general 
areas  of  concern.  First  are  the  worries 
over  the  physical  effects  of  seismic 
testing;  the  movement  of  barges,  aircraft, 
and  other  transport  vessels;  and  the 
erection  of  platforms.  Many  think  these 
disruptions  alter  the  feeding  and 
migration  patterns  of  bowhead  whales 
and  other  marine  mammals.  The  result 
.  is  that  fall  whaling  crews  must  move 
further  out  to  sea,  thereby  increasing 
both  the  danger  and  the  costs  of  the 
hunt.  There  is  also  considerable  anxiety 
over  the  contamination  of  wild  foods 
and  the  environment  from  drilling  cuts, 
mudflows,  and  production  water  wastes 
and  petroleum  discharges.  Many  of  the 
residents  in  the  smaller  villages 
question  the  long-term  consequences  of 
altering  freshwater  habitats  by  draining 
lakes  to  build  ice  roads;  the  interference 
of  oil  well  structures,  fences,  and 
pipeline  on  caribou  crossings  and  the 
behavior  of  other  land  mammals:  and 
the  ability  of  local  residents  to  continue 
to  access  marine  and  land  mammals. 
Secondly,  the  social,  cultural,  and 
economic  impact  of  energy  development 
is  a  second  area  of  interest  and 
apprehension.  There  are  the  direct 
beneiits  of  economic  growth  that  many 
look  forward  to,  such  as  more 
employment  opportunities,  more 
discretionar}'  income,  and  improved 
public  services.  There  are  also  negative 
trends  associated  with  industrialization, 
such  as  general  anomie,  excessive 
alcohol  and  drug  use,  abusive  and  self- 
destructive  behavior,  higher  accident 
rates,  loss  of  territory,  restrictions  on 
land  use,  loss  of  language  and 
subsistence  skills,  dissolution  of  family 
relations,  decline  in  community  rituals 
and  festivities,  and  the  dilution  of 
cultural  values  such  as  sharing, 
reciprocity,  respect  for  others,  dnd 
consensual  decision  making. 

There  is  another,  more  intangible, 
worry  about  what  some  social  scientists 
call  an  "opportunity-threat  impact"  or 
fears  about  what  might  happen  to  the 
health  and  well-being  of  one's  family 
and  community.  The  implications  of 
economic  and  social  change  in  the 
Arctic  are  not  fully  imderstood.  Some 
welcome  the  transformation  of  the 
community  and  the  availability  of 
freshwater,  sewers,  and  better  housing. 


According  to  others,  Inupiat  peoples 
have  "over  adapted"  to  Uie  new 
industrial  economy,  which  can  threaten 
the  long-term  survival  of  cultural 
traditions  and  a  distinctive  way  of  life. 

Finally,  whether  the  changes  that 
accompany  economic  development  are 
positive  or  destructive  depends  heavily 
on  the  regulatory  regimes  and  mitigation 
measures  that  are  in  place,  a  final  area 
of  contention.  Here,  complaints  have 
been  voiced  about  the  pressure  on  the 
NSB  to  deal  with  the  accidents  and 
damages  tied  to  development  for  which 
it  is  not  responsible.  This  puts  added 
stress  on  the  capacity  of  the  NSB  to 
serve  the  needs  of  residents  and  is 
particularly  troublesome  in  a  time  of 
declining  revenues  and  personnel 
layoffs. 

MMS  proposes  to  collect  the 
information  in  this  study:  (1)  To 
describe  participation  in  bowhead 
whale  hunting  and  its  importance  to 
and  relationship  with  other  traditional 
activities  in  three  Inupiat  communities 
on  Alaska's  North  Slope  and  one  control 
community  of  similar  size  in  the 
western  part  of  the  State;  (2)  to  describe 
and  analyze  community  assessments  of 
the  effects  of  oil  and  gas  development 
and  modernization  on  participation  in 
traditional  activities,  especially 
bowhead  whale  hunting:  (3)  to  describe 
and  analyze  community  assessments  of 
desired  future  conditions  for  whale 
hunting  and  related  traditional 
activities:  and  (4)  to  describe  how  oil 
and  gas  development  and  other  forces  of 
modernization  influence  these  desired 
future  conditions  for  whaling  and  other 
traditional  activities.  The  information 
collected  will  be  used  in  regional  EAs 
and  EISs  and  will  be  used  to  make 
decisions  on  future  oil  and  gas  lease 
sales  in  the  Beaufort  Sea.  ciu-rently 
scheduled  for  2005  and  2007.  These 
data  will  enhance  the  abihty  of  MMS 
and  the  Secretary  of  the  Interior  to  make 
fully  informed  leasing  and  development 
decisions  about  the  Beaufort  Sea. 
Survey  Instruments:  An  integral 
aspect  of  the  research  effort  is  the 
development  and  administration  of 
three  survey  instnmients  that  will 
collect  information  about  the  North 
Slope  communities  of  Barrow,  Kaktovik, 
and  Nuiqsut  and  the  "control 
community"  of  Savoonga  on  St. 
Lawrence  Island  in  the  Bering  Straits. 
The  survey  data  are  divided  into  five 
broad  categories:  demographic  and 
economic  characteristics;  quantitative 
and  qualitative  summaries  of 
participation  in  bowhead  whaling  and 
other  subsistence  activities;  an 
assessment  of  residents'  perceptions  of 
the  potential  threats  and  benefits  of  OCS 
development  to  subsistence  and  other 


traditional  activities,  especially 
bowhead  whaling;  changes  in  the 
quality  of  life  in  each  community, 
measured  in  both  economic  andtultural 
terms;  and  the  way  residents  view  the 
likely  future  of  their  commimities. 

The  information  under  this  proposed 
collection  will  be  obtained  through 
personal  interviews  with  three  distinct 
groups:  whaling  captains,  adult-headed 
households  and  elders,  and  hi^  school 
juniors  and  seniors.  A  separate  survey, 
based  on  previous  studies,  has  been 
developed  for  each  of  these  groups. 

The  Whaling  Captain  Survey  focuses 
on  the  patterns  of  participation  in  whale 
hunting  activities  and  the  possible 
impact  of  OCS  development  on  these 
patterns.  Demographic  questions  about 
age,  length  of  time  in  the  community, 
education,  gender,  shareholder  status  in 
village  and  regiond  corporations,  and 
family  relations  will  reveal,  in  part,  a 
captain's  experience,  understanding, 
and  perspectives  on  social  change  and 
resource  development.  The  Household 
Survey  focuses  on  the  effects  of  offshore 
oil  industry  activities  on  individual 
residents,  households,  and  groups  in 
each  community.  Population 
characteristics  such  as  age,  number,  and 
relationships  of  people  in  the  household 
and  level  of  education  are  related  to 
changes  in  employment,  income,  and 
economic  opportunity.  Gender,  ethnic 
background,  length  of  residency,  and 
corporate  membership  can  also  result  in 
divergent  views  about  subsistence, 
development,  language,  and  many  other 
factors.  The  Student  Survey  focuses  on 
perceptions  about  the  effects  of  OCS  oil 
and  gas  activities,  documents  student 
attitudes  about  Inupiat  traditions,  and 
tracks  changes  in  student  behaviors  that 
help  assess  inter-generational 
continuities.  Responses  mav  var\' 
depending  on  age.  ethnicitj',  and 
gender. 

It  is  assumed  in  all  three  sur\'eys  that 
Native  ancestr\'  is  predictably  tied  to 
participation  in  subsistence  and  other 
traditional  cultiu-al  activities.  Since  only 
coastal  Alaskan  Natives  can  legally  hunt 
bowhead  whales  and  other  marine 
mammals,  the  survey  will  include  only 
Native  residents.  Variation  of 
participation  in  subsistence  and  other 
traditional  activities  among  groups,  as 
well  as  over  time,  will  be  a  key 
analytical  focus. 

Interview  Methods:  The  interviews  for 
each  survey  will  be  done  face  to  face  in 
a  setting  that  is  most  comfortable  for  the 
respondent.  This  personal  method  is 
more  expensive  and  time  consuming  for 
the  researchers,  but  these  drawbacks  are 
outweighed  by  improvements  in  the 
quality  of  information  obtained  and  the 
rapport  established  between  the 
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surveyor  and  the  person  interviewed.    . 
Telephone  interviews  have  not  been 
successful  on  the  North  Slope. 

Households  in  Barrow,  Kaktovik, 
Nuiqsut.  and  Savoonga  (control  village) 
will  be  randomly  chosen  for  interviews. 
To  achieve  the  desired  statistical 
confidence  level,  smaller  communities 
are  sampled  at  a  higher  rate  than  are 


ones 


larger 
for  takint 


Respondents  will  be  paid 
;  part  in  the  survey. 

FrequAncy:  One-time  survey. 

Estimc  ted  Number  and  Description  of 
Responc  °nts:  Approximately  614 
respond*  nts  from  Alaska's  North  Slope 
commun  ities  and  a  control  group  in 
western  Maska. 


Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
estimated  annual  "hour"  burden  for  this 
information  collection  is  a  total  of  474 
hoiu-s.  The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens. 


Respondent  categories 


Estimated  hour  burden 


Estimated 
number  of  re- 
spondents 


Estimated 
annual  bur- 
den hours 
(rounded) 


Personal  time  value 
(estimated) 


Whaling  Captains  ... 

Ban-ow  

Kaktovik 

Nuiqsut  

Savoonga  

Subtotal 
Households 

NSB 

Control  Village 
Subtotal 

Elders  T.. 

NSB  

Control  Village  

Subtotal 
High  School  (total)  . 


50  minutes 
50  minutes 
50  minutes 
50  minutes 


43 
10 
10 
28 
91 


36 

8 

8 

23 

75 


I  45  minutes 
I  45  minutes 


281 

70 

351 


50  minutes 
50  minutes 


42 
20 
62 


211 

53 

264 


35 
17 
52 


45  minutes 


Grand  Total 


110 
614 


83 

474 


($30/interview) 
1290 
300 
300 
840 
$2,730 

($20/interview) 
5620 
1400 
$7,020 

($30/interview) 
1260 
600 
I  $1,860 
($20/interview) 
$2,200 
$13,810 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  No  non-hour  cost  burden  has 
been  identified. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  yau  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501.  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  *   *   »  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *  *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (c)  enhance  the  qualit\', 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology'. 

To  comply  with  the  public 
consultation  process,  on  July  14,  2003, 
we  published  a  Federal  Register  notice 


(68  FR  4 


1658)  announcing  that  we 


would  SI  ibmit  this  ICR  to  OMB  for 
approva  .  The  notice  provided  the 
required  60-day  comment  period.  This 
notice  a  so  informed  the  public  that 
they  ma;  ■  comment  at  any  time  on  the 
collectic  ns  of  information  and  provided 
the  addr  3ss  to  which  they  should  send 
commer  ts.  We  have  received  no 
commen  ts  in  response  to  these  efforts. 

If  you  wish  to  comment  in  response 
to  this  natice.  you  may  send  your 
commer  ts  to  the  offices  listed  under  the 
ADDRESS  ES  section  of  this  notice.  OMB 
has  up  t )  60  days  to  approve  or 
disappn  ive  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideiation,  OMB  should  receive 
public  cDmments  by  January  2,  2004. 

Publii  Comment  Policy:  MMS 
practice  is  to  make  comments,  including 
names  a  tid  home  addresses  of 
fespondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  yo  IT  name  and/or^address  to  be 
withhell,  you  must  state  this 
promini  ntly  at  the  beginning  of  your 
comment.  MMS  will  honor  the  request 
to  the  eitent  allowable  by  the  law. 
Howeve  r,  anonymous  comments  will 
not  be  considered.  All  submissions  from 
organizations  or  businesses,  and  from 
individi^als  identifying  themselves  as 
representatives  or  officials  of 
organizi  itions  or  businesses,  will  be 


made  available  for  public  inspection  in 
their  entirety. 

MMS  Federal  Register  Liaison  Officer: 
Denise  Johnson,  (202)  208-3976. 

Dated:  September  16,  2003. 
E.P.  Danenberger, 

Chief.  Engineering  and  Operations  Division. 
[FR  Doc.  03-29887  Filed  12-1-03:  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Nationai  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  15,  2003.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forweuded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.,  NW., 
2280,  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.,  NW.,  8th  floor, 
Washington,  DC  20005;  or  by  fax,  202- 
371-6447.  Written  or  faxed  comments 


should  be  submitted  by  December  17 
2003. 

Patrick  W.  Andrus, 

Acting  Keener  of  the  National  Register  of 
Historic  Phces. 

Florida 

Duval  County 

Lynch  Building  (Downtown  Jacksonville 
MPS).  11  Forsyth  St.,  Jacksonville. 
03001310 

Union  County 

Lake  Butler  Woman's  Club.  (Clubhouses 
of  Florida's  Woman's  Clubs  MPS)  285 
NE.  First  Ave..  Lake  Butler.  03001309 

Hawaii 

Hawaii  County 

Guard,  Thomas,  House,  240  Kaiulani 
St.,  Hilo,  03001311 

Indiana 

Carroll  County 

Camden  Masonic  Temple,  213  W.  Main 

St.,  Camden,  03001313 
Carroll  County  Courthouse,  101  W. 

Main  St.,  Delphi,  03001317 

Dearborn  Count}' 

Major,  Daniel  S.,  House.  761  W.  Eads 
Pkviry.,  Lawrenceburg.  03001320 

Elkhart  County 

Nappaness  Eastside  Historic  District. 
Roughly  bounded  by  Market,  Main. 
John  and  Summit  Sts.,  Nappanee, 
03001321 

Grant  County    ' 

Gas  City  High  School  (Indiana's  Public 
Common  and  High  Schools  MPS)  400 
East  South  A  St.,  Gas  City,  03001316 

fasper  County 

Remington  Water  Tower  and  Town  Hall. 
3  E.  Michigan  St..  Remington. 
03001314 

Montgomety  County 

Steele.  T.C..  Boyhoos  Home,  110  S. 
Cross  St.,  Waveland.  03001318 

Noble  County 

Kendallville  Downtown  Historic 
District,  Roughly  bounded  by  Harris 
and  Rush  Sts.,  the  alleys  E  and  W  of 
Main,  Kenallville,  03001315 

Posey  County 

Elliott,  James,  Farm,  Church  St.— IN  66, 
New  Harmony,  03001312 

Wayne  County 

Old  Richmond  Historic  District 
(Boimdary  Increase  and  Decrease), 
Roughly  bounded  by  A.  llth  E  Sts.. 
and  the  C  &  O  Railroad  tracks, 
Richmond,  03001319 
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Maryland 

Baltimore  Independent  City 

Baltimore  Gas  and  Electric  Company 
Building,  39  W.  Lexington  St.. 
Baltimore  (Independent  City). 
03001325 

Cedarcroft  Historic  District.  Bounded  by 
Gittings  Ave..  York  Rd.,  E.  Lake  Ave. 
and  Bellona  Ave..  Baltimore 
(Independent  City).  03001332 

Equitable  Gas  Works.  1401  Severn  St., 
Baltimore  (Independent  City). 
03001322 

Federal  Hill  South  Historic  District. 
Roughly  bounded  by  Cross  St.,  Olive 
St.,  Marshall  St.,  Ostend  St.,  Fort  Ave. 
and  Covington  St.,  Baltimore 
(Independent  City),  03001331 

Lake — Evesham  Historic  District, 
Roughly  bounded  by  East  Lake  Ave.. 
York  Rd,  Evesham  Ave.,  and  Bellona 
Ave.  Baltimore  (Independent  City). 
03001323 

Radnor — Winston  Historic  District, 
Roughly  bounded  by  Notre  Dame  Ln., 
College  of  Notre  Damem  Radnor  Ave. 
and  York  Rd..  Baltimore  (Independent 
City).  03001327 

Woodbeny  Historic  District.  Roughly 
Clipper  Ave.  Druid  Park  Dr..  Girard. 
Hooper,  Keystone,  Maiden,  Parkdale 
and  Rockrose  Aves.,  Baltimore 
(Independent  City),  03001326 

Frederick  County 

Middletown  Historic  District,  Including 
E  and  W  Main  St.,  Green  St.. 
Washington  St.,  Jefferson  St..  Church 
St.,  and  Walnut  St.,  Middletown, 
03001334 

St.  Mary's  County 

Abell  House.  22530  Wash'ington  St.,  MD 
326.  Leonardtown,  03001324 

All  Faith  Church,  38885  New  Market 
Turner  Rd.,  Charlotte  Hall,  03001328 

Washington  County 

Donnelly,  Daniel,  House,  14906  Falling 
Waters  Rd.,  Williamsport,  03001333 

Minnesota 

Freeborn  County 

Albert  Lea  Commercial  Historic  District 
(Boundar}'  Increase  and  Decrease), 
Broadway  Ave.  bet.  Water  and  Pearl 
Sts.,  Albert  Lea,  03001337 

Hennepin  County 

Calhoun  Beach  Club,  2730  W.  Lake  St., 

Minneapolis,  03001335 
Station  13  Minneapolis  Fire 

Department,  4201  Cedar  Ave.  S, 

Minneapolis,  03001340 

Nobles  County 

Dayton,  George  D.,  House,  1311  4th 
Ave.,  Worthington,  03001336 


Montana 

Cascade  County 

First  United  Methodist  Church 
Parsonage,  113  Sixth  St.,  N.,  Great 
Falls,  03001329 

Lewis  and  Clark  County 

Helena  Railroad  Depot  Historic  District. 
Roughly  bounded  by  Raihoad/Helena 
Aves..  Gallatin  St.,  N.  Sanders  St.  and 
N.  Harris  St.,  Helena,  03001330 

Nebraska 

Lancaster  County 

Stuart  Building,  13th  and  P  Sts., 
Lincoln,  03001341  ' 

Ohio 

Franklin  County 

Cambridge  Arms  Apartment  (East  Broad 
Street  MRA),  5926  W.  Broad  St., 
Columbus,  03001338 

Tennessee 

Williamson  County 

Craig— Beasley  House,  503  Boyd  Mill 
Ave..  Franklin.  03001342 

Washington 

Spokane  County 

Turner,  Luther  P.  and  Jane  Marie, 
House.  E.  1521  Illinois  Ave,  Spokane, 
03001343 

Williams.  James  and  Corinne,  House, 
1225  W.  19th  Ave.,  Spokane. 
03001344 

Wyoming 

Lincoln  County 

Haddenham  Cabin.  Fossil  Butte 
National  Monument,  Kemmerer, 
03001339 

Park  County 

Grand  Loop  Road  Historic  District, 
Grand  Loop  Rd..  Yellowstone 
National  Park.  03001345 

A  request  for  removal  has  been  made 
for  the  following  resource: 

Minnesota 

Pope  County 

Lakeside  Pavilion,  S.  Lakeshore  Dr.  and 
First  Ave..  SW.,  Glenwood,  98001444 
[FR  Doc.  03-29877  Filed  12-1-03;  8:45  am) 
nUUNG  CODE  4312-51-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  8.  2003.  Pursuant  to  §60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service.  1849  C  St..  NW., 
2280.  Washington,  DC  202410;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St..  NW.,  8th  floor, 
Washiiigton.  DC  20005:  or  by  fax,  202- 
371-6447.  Written  or  faxed  comments 
should  be  submitted  bv  December  17, 
2003. 

Carol  D.  ShuH, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Florida 

Lee  County 

Punta  Gorda  Fish  Company  Cabin  (Fish 
Cabins  of  Charlotte  Harbor  MPS), 
Pines  Island  Sound,  Bokeelia, 
03001289 

Indiana 

Lake  County  - 

First  National  Bank  and  Trust  Company, 
720  W.  Chicago  Ave.,  East  Chicago, 
03001291 

Iowa 

Scott  County 

Crescent  Warehouse  Historic  District, 
portions  of  E.  4th  St.,  E.  5th  St.,  Iowa 
St.  and  Pershing  Ave.,  Devenport, 
03001290 

Maryland 

Baltimore  Independent  City 

Hochschild,  Kohn  Belvedere  and  Hess 
Shoes,  5911  York  Rd.  and  510 
Belvedere  Ave.,  Baltimore 
(Independent  City).  03001296 

Oakenshawc  Historic  District,  roughly 
bounded  by  York  Rd.,  University 
Pkwy.,  Calvert  St..  and  Southway, 
Baltimore  (Independent  City), 
03001293 

Queen  Anne's  County 

Stratton.  3102  Ruthsburg  Rd., 
Centreville,  03001294 


Washing  on  County 

Leitersbii  rg  Historic  District, 

Leiters  Jurg-Smithsburg  Rd..  Leiter  St. 

Leiter"!  Mill  Rd..  Ringgold  St., 

Leiters  5urg,  03001295 
Rockledj  e,  13535  Foxfire  Ln. 

Hagerslown,  03001292 

Montana 

Custer  C  wnty 

Shore, 
S. 


and 


Lewis 

Dearborr 
of 
Augus 

Missoula 

Reid 
03001 


Tliomas  and  Beulah,  House,  602 
StreVell  Ave.,  Miles  City,  03001299 

Clark  County 

River  High  Bridge,  15  mi.  SW. 
Au^sta  on  Bean  Lake  Rd., 
a,  03001298 

County 

Hoiise,  526  E.  Front,  Missoula, 
97 


New  Jen  ey 

Camden  County. 

St.  Josep  1  Pohsh  Catholic  Church,  1010 
Libert]  St..  Camden  City.  03001307 

Salem  Q  mnty 

Alloway  i  Creek  Friends  Meetinghouse, 
Button  \vood  Ave,  150  ft.  W.  of  Main 
St.,  Hancock's  Bridge.  03001306, 

New  Yoi  k 


Dutcbesi 


Quaker  I, ane  Farms,  11  Ruskey  Ln. 
Hvdef  ark,  03001303 


New  Yoj^  County 

Corbin 
York, 


E  uilding,  192  Broadway,  New 
)3001302 


Ononda,  ;a  County 

Brook  Fi  rm,  2870  W.  Lake  Rd., 
Skane  iteles.  03001304 

North  Ci  irolina 


Wake  Cdunty 

Wake  Fc  rest 
Count ,' 


County 


Historic  District  (Wake 
MPS),  Bounded  by  Oak  St.. 
RR  trafcks.  Holding  St..  W.  Vernon 
Ave..  S.  Wingate,  N.  Wingate,  Durham 
Rd.  an  d  N.  College  Sts.,  Wake  Forest, 
03001 JOl 

West  Ra  eigh  Historic  District,  Roughly 
bounc  ed  by  Mayview  Rd.,  Enterprise 
St.,  Hi  Isbourgh'St.  and  Faircloth  St., 
Raleig  1,03001300 

Tenness  se 

Madisoi  County 

Oakslea  Place,  1210  N.  Highland  Ave. 
Jackscn,  03001305 

Vermon 

Caledon  iu  County 

Peachan  i  Corner  Historic  District, 
Bayle; '  Hazen  Rd.,  Main  St.,  Church 


St.,  Academy  Hill,  Old  Cemetery  Rd., 
Macks  Moimtain  Rd.,  Peacham, 
03001308 

(FR  Doc.  03-29878  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  4312-51-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1021  (Final)] 

Malleable  Iron  Pipe  Fittings  From 
China 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d{b))  (the  Act),  that  an      ' 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  China  of 
malleable  iron  pipe  fittings,  provided 
for  in  subheading  7307.19.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  October  30,  2002, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by 
Anvil  International,  Inc.,  Portsmouth, 
NH,  and  Ward  Manufacturing,  Inc., 
Blossburg,  PA.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by 
Commerce  that  imports  of  malleable 
iron  pipe  fittings  from  China  were  being 
sold  at  LTFV  within  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  final  phase  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  coimection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  July  10, 
2003  (68  FR  41176).  The  hearing  was 
held  in  Washington,  DC,  on  October  23, 
2003,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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3,  2003.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3649  (December  2003),  entitled 
Malleable  Iron  Pipe  Fittings  from  China: 
Investigation  No.  731-TA-1021  (Final). 

Issued:  November  25,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[PR  Doc.  03-29959  Filed  12-1-03;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  SutMtances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  memufacturer  of  a  controlled 
substance  in  Schedule  11  and  prior  to 
issuing  a  registration  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registration  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  30,  2003.  Abbott 
Laboratories.  1776  North  Centennial 
Drive,  McPherson,  Kansas  67460-1247, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of 
Remifentanil  (9739),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  import  the 
remifentanil  to  manufacture  a  controlled 
substance  for  distribution  to  its 
customers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington.  DC 
20537,  Attention:  Federal  Register 


Representative.  Office  of  Chief  Counsel 
(CCD)  and  must  be  filed  no  later  than 
(30  days  from  publication). 

This  procediu-e  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  (or  II 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1211.42(a),  (b),  (c).  (d).  (e).  and  (f) 
are  satisfied. 

Dated:  November  14,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

[FR  Doc.  03-29964  Filed  12-1-03;  8:45  am) 
BILUNG  CODE  4410-09-M 


DEPARTIMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  19,  2003,  and 
published  in  the  Federal  Register  on 
September  2,  2003,  (68  FR  52224), 
American  Radiolabeled  Chemical,  Inc., 
11624  Bowling  Green  Drive,  St.  Louis, 
Missouri  63146,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Daig 


Gamma      Hydroxybutyric      Acid 

(2010). 
Lysergic  acid  diethylamide  (7315) 

Dimethyltryptamlne  (7435)  

Dihydromorphine  (9145) 

Phencyclidine  (7471) 

Cocaine  (9041)  

Codeine  (9050) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Meperidine  (9230)  

Metazocine  (9240) 

Morphine  (9300) 

Thebaine  (9333)  

Oxymorphone  (9652)  


Schedule 


The  firm  plans  to  bulk  manufacturer 
small  quantities  of  the  listed  controlled 
substances  as  radiolabeled  compoimds. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 


factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  American  Radiolabeled 
Chemical,  Inc.  to  manufactiu*  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  American  Radiolabeled  - 
Chemical,  Inc.  to  ensure  that  the 
company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  apphcation  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  November  19,  2003. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

[FR  Doc.  03-29976  Filed  12-01-03;  8:45  am) 
BtUJNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  19.  2003.  and 
published  in  the  Federal  Register  on 
September  2.  2003.  (68  FR  52224), 
Cambrex  Charles  City,  Inc..  1205  11th 
Street,  Charles  City,  Iowa  50616,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of 
Dextropropoxyphene  (9273),  a  basic 
class  of  Schedule  II  controlled 
substance. 

The  firm  plans  to  manufacture  bulk 
controlled  substances  for  distribution  to 
its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
regulation  of  Cambrex  Charles  City,  Inc. 
to  manufacture  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Cambrex  Charles  City,  Inc. 
to  ensure  that  the  company's 
registration  is  consistent  with  the  public 
interest.  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
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and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for.  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated^  November  19.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

IFR  Doc.  03-29974  Filed  12-1-03;  8:45  am] 
MLUNC  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  June  25.  2003  and 
published  in  the  Federal  Register  on 
July  14,  2003.  (68  PR  41661).  Cambrex 
North  Brunswick,  Inc.,  Technology 
Center  of  New  Jersey,  661  Highway  One. 
North  Brunswick.  New  Jersey  08902. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
Phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

The  firm  plans  to  import  the  listed 
controlled  substance  to  manufacture 
amphetamine. 

•    No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States-Code, 
section  823(a)  and  determined  that  the 
registration  of  Cambrex  North 
Brunswick,  Inc.  to  import  the  listed 
controlled  substance  is  consistent  with 
the  public  interest  and  with  United 
States  obligations  under  international 
treaties,  conventions,  or  protocols  in 
effet^t  on  May  1..1971,  at  this  time.  DEA 
has  investigated  Cambrex  North  - 
Brunswick,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  seciuity  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  title 
21,  Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 


class  of  Controlled  substance  listed 
above. 

Dated: 
Laura  M. 

Deputy 


>Jovember  14,  2003.. 
Nagel, 
A  isistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Adminisl  vtion. 


[FRDoc. 

BILUNG 


13-29971  Filed  12-1-03;  8:45  am] 

4410-0»-M 


CCDE 


DEPAR 


MENT  OF  JUSTICE 


Drug  En  ^orcement  Administration 


Manufai  turer 


Substar  ces 


'  of  Controlled 
i;  Notice  of  Registration 


By  No  ;ice  dated  June  25,  2003.  and 
publishe  d  in  the  Federal  Register  on 
July  14,  2003,  (68  PR  41661),  Cambrex 
North  Bi  unswick,  Inc.,  Technology 
Centre  o '  New  Jersey,  661  Highway  One. 
North  Bi  unswick.  New  Jersey  08902, 
made  ap  plication  by  renewal  to  the 
Drug  En  orcement  Administration  for 
registrat  on  as  a  bulk  manufacturer  of 
the  basic ;  classes  of  controlled 
substan(  es  listed  below: 


Drug 


N-Ethylartiphetamine  (1475) 
Tetrahydrticannabinols  (7370) 
2.5-Dime'  hoxyamphetamine 

(7396). 
3,4-Methi  lenedioxyamphetamine 

(7400) 
4-Metho)^amphetamine  (7411) 
Amphetamine  (1100) 
Methamp  letamine  (1 105) 
Mettiylph)nidate(1724) 

Morptiina  (9300)  |  II 

Fentanyl  9801)  I  II 


firm 


The 
listed 
distribu 

No  CO  nments 


plans  to  manufacture  the 
cdntrolled  substances  for 


11 


receivec 

factors  i 

section 

registrat  i 

Brunsw 

listed 

consis 

this  tim ! 

Cambre:  i 

ensure 

consist  4it 

inv 

and 

securitv 

compan  v 

local  lai  V 

compan  y 

Therefore 

and  28 

Assistailt 

Diversion 

the 


Schedule 


ion  to  its  customers. 

or  objections  have  been 
DEA  has  considered  the 
title  21,  United  States  Code, 
123(a)  and  determined  Uiat  the 
on  of  Cambrex  North 
ck.  Inc.  to  manufacture  the 
c(  ntroUed  substances  is 
stept  with  the  public  interest  at 
DEA  has  investigated 
North  Brunswick,  Inc.  to 
I  lat  the  company's  registration  is 
with  the  public  interest.  This 
esti^tion  has  included  inspection 
test  ng  of  the  company's  physical 
systems,  verification  of  the 
ii''s  compliance  with  State  and 
s.  and  a  review  of  the 
y's  background  and  history. , 
pursuant  to  21  U.S.C.  823 
I  :FR  0.100  and  0.104,  the  Deputy 
Administrator,  Office  of 
Control,  hereby  orders  that 
application  submitted  by  the  above 


firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  November  14,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-29972  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  19,  2003.  and 
published  in  the  Federal  Register  on 
September  2,  2003,  (68  FR  52224), 
Cambridge  Isotope  Laboratories,  Inc..  50 
Frontage  Road,  Andover,  Massachusetts 
01810,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled     -, 
substances  listed  below: 


Drug 


Schedule 


Mettiaqualone  (2565)  

Dimethyltryptamir>e  (7435  ... 

Amphetamine  (1100) 

Mettramphetamine  (1105)  ... 

Pentobarbital  (2270) 

Secobartbital  (2315)  

Ptiencyclldine  (7471) 

Cocaine  (9041) 

Codeine  (9050) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Mettiadone  (9250)  

Dextropropoxyphene  (9273) 

Morptiine  (9300)  

Fentanyl  (9801)  


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  isotope  labeled 
standards  for  drug  analysis. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Cambridge  Isotope 
Laboratories,  Inc.  to  manufacture  the      ^ 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
Cambridge  Isotope  Laboratories,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest,  this 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
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Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  November  19,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FRDoc.  03-29977  Filed  12-1-03;  8:45' am) 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  3-4] 

Anthony  D,  Dinozzi,  D.D.S.,  Revocation 
of  Registration 

On  September  25,  2002,  the  Deputj' 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Anthony  David 
Dinozzi,  D.D.S.  (Respondent)  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  BD4361692 
under  21  U.S.C.  824(a)(2),  (a)(3),  and 
(a)(4).  The  Order  to  Show  Cause  further 
sought  to  deny  any  pending 
applications  for  renewal  or  modification 
of  the  Repsondent's  registration  for 
reasons  that  he  was  convicted  of  a 
felony  offense  related  to  controlled 
substances,  is  not  authorized  to  handle 
controlled  substances,  and  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 

Specifically,  the  Order  to  Show 
alleged  that  the  Respondent  is  not 
authorized  under  state  law  to  handle 
controlled  substances  based  upon  the 
March  31,  2001,  expiration  of  his 
Pennsylvania  state  license  to  practice 
dentistry.  The  Order  to  Show  Cause 
further  alleged  that  the  Respondent  was 
convicted  in  Clermont  County,  Ohio  on 
charges  of  Tampering  with  Evidence  (a 
third  degree  felony)  and  Aggravated 
Trafficking  in  Drugs  under  Bulk  (a 
fourth  degree  felony). 

By  letter  dated  October  11,  2002,  the 
Respondent,  acting  pro  se,  timely 
requested  a  hearing  in  this  matter.  On 
October  25.  2002,  the  presiding 
Administrative  Law  Judge  Mary  Ellen 
Bittner  (Judge  Bittner)  issued  to  the 
Government  as  well  as  the  Respondent 
an  Order  for  Prehearing  Statements. 

In  view  of  filing  a  prehearing 
statement,  the  Government  filed 
Government's  Request  for  Stay  of 


Proceedings  and  Motion  for  Summary 
Judgment.  The  Government  asserted 
that  the  Respondent  is  without 
authorization  to  handle  controlled 
substances  in  the  State  of  Pennsylvania, 
and  as  a  result,  further  proceedings  in 
the  matter  were  not  required.  On 
November  6,  2002,  Judge  Bittner  issued 
a  Memorandum  to  Counsel  staying  the 
Order  for  Filing  Prehearing  Statements, 
and  afforded  the  Respondent  until 
November  25,  2002,  to  respond  to  the 
Government's  Motion.  The  Respondent 
did  not  file  a  response. 

Accordingly,  on  January  13,  2003. 
Judge  Bittner  issued  her  Opinion  and 
Recommended  Decision  of  the 
Administrative  Law  Judge  (Opinion  and 
Recommended  Decision).  As  part  of  her 
recommended  ruling.  Judge  Bittner 
granted  the  Government's  Motion  for 
Summary  Disposition  and  found  that 
the  Respondent  lacked  authorization  to 
handle  controlled  substances  in 
Pennsylvania,  thejurisdiction  in  which 
the  is  registered  with  DEA.  In  granting 
the  Government's  motion.  Judge  Bittner 
also  recommended  that  the 
Respondent's  DEA  registration  be 
revoked  and  any  pending  applications 
for  modification  or  renewal  be  denied. 
No  exceptions  were  filed  by  either  party 
to  Judge  Bittner's  Opinion  and 
Recommended  Decision,  and  on 
February  19,  2003,  the  record  of  these 
proceedings  was  transmitted  to  the 
Office  of  the  DEA  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67.  hereby 
issues  her  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judee. 

The  Acting  Deputy  Administrator 
finds  that  the  Respondent  currently 
possesses  DEA  Certificate  of 
Registration  BD4361692,  and  is 
registered  to  handle  controlled 
substances  in  Pennsylvania.  The  Acting 
Deputy  Administrator  further  finds  that 
on  March  31,  2001,  the  Respondent 
license  to  practice  dentistry  expired. 
There  is  no  evidence  before  the  Acting 
Deputy  Administrator  that  the 
Respondent  has  applied  for.  and  been 
granted  renewal  of  his  Pennsylvania 
dental  license.  Therefore,  the  Acting 
Deputy  Administrator  finds  that  the 
Respondent  is  currently  not  licensed  to 
practice  dentistry  in  Pennsylvania  and 
as  a  result,  it  is  reasonable  to  infer  that 
he  is  also  without  authorization  to 
handle  controlled  substances  in  that 
state. 


DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21).  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Kanwaljit  S.  Serai,  M.D..  68 
FR  48943  (2003):  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts. 
M.D..  53  FR  11919  (1988).  The  agency 
has  further  held  that  a  person  may  not 
hold  a  DEA  registration  even  if  the  loss 
of  state  authority  is  due  to  the 
expiration  of  state  licensure  without 
further  action  by  the  state.  William  D. 
Levitt,  D.O.,  64  FR  49.822  (1999). 

Here,  it  is  clear  that  the  Respondent 
is  not  currently  licensed  to  handle 
controlled  substances  in  Pennsylvania, 
where  he  is  registered  with  DEA. 
Therefore,  he  is  not  entitled  to  maintain 
that  registration.  Because  the 
Respondent  is  not  entitled  to  a  DEA 
registration  in  Pennsylvania  due  to  his 
lack  of  state  authorization  to  handle 
controlled  substances,  the  Acting 
Deputy  Administrator  concludes  that  it 
is  unnecessary  to  address  whether  the 
Respondent's  registration  should  be 
revoked  based  upon  the  other  grounds 
asserted  in  the  Order  to  Show  Cause. 
See  Cordell  Clark,  M.D..  68  FR  48942 
(2003);  Nathaniel- Aikens-Afful.  M.D..  62 
FR  16871  (1997);  Sam  F.  Moore,  D.V.M., 
58  FR  14428  (1993). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  her  by  21  U.S.C.  823 
and  824  and  28  CFR  O.ldo(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BD4361692,  issued  to 
Anthony  David  Dinozzi,  D.D.S. ,  be.  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are.  denied.  This  order  is  effective 
January  2.  2004: 

Dated:  November  13.  2003. 
Michele  M .  Leonhart. 

Acting  Deputy  Administrator. 

[FR  Doc.  03-29966  Filed  12-01-03;  8:45  am] 

BIUJNG  COOE  4410-09-M 


DEPARTMEffT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  April  25, 
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2003,  Lifepoint,  Inc.,  10400  Trademark 
Street.  Rancho  Cucamonga,  California 
91730,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Datg 

Schedule 

Tetrahydrocannabinols  (7370)  

1 

3,4-Methy<enedioxyamp)ietamjne 

1 

(7400). 

3.4-Methy1eneclioxy-N- 

1 

ethyiamphetamine  (7404). 

3,4- 

1 

Mettiytenedioxymethamphetam- 

ine(7405). 

Amphetamine  (1100) 

II 

Methamphetamine  (1105)  

II 

phencydidine  (7471)  

II 

Benzoylecogcnine  (9180) 

II 

Morphine  (9300)  

II 

The  firm  plans  to  produce  small 
quantities  of  controlled  substances  for 
use  in  drug  test  kits. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objectives  may 
be  addressed,  iaquintuplicate,  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  Federal  Register 
Representative,  Office  of  Chief  Counsel 
(CCD)  and  must  be  filed  no  later  than 
February  2,  2004. 

Dated:  November  14,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-29961  Filed  12-1-03;  8:45  am] 

BILLING  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  August  19,  2003,  and 
published  in  the  Federal  Register  on 
September  2,  2003,  (68  FR  52225), 
LinZhi  International,  Inc.,  687  North 
Pastoria  Avenue,  Sunnyvale,  California 
94085,  made  application  to  the  Drug 
Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Tetrahydfocannabinois  (7370) 
3,4- 

Methylbnedioxymethamphetam- 

ine  (7^  D5). 
Ampheta  nriine  (1 100) 
Methamf  hetamine  (1 105) 
Secot>anital(2315) 
Phencyd  dine  (7471) 

Cocaine  I9041) 

Methadofie  (9250) 

Dextropropoxyphene  (9273) 
Morphine  (9300)  


Schedule 


The  f  rm  plans  to  manufacture  small 
quantitj  bs  of  controlled  substances  to 
make  di  ug  testing  reagents  and  controls. 

No  cc  mments  or  objections  have  been 
receivei  .  DEA  has  considered  the 
factors  n  Title  21,  United  States  Code, 
Sectionj823(a)  and  determined  that  the 
registration  of  LinZhi  International,  Inc. 
to  mani  facture  the  listed  controlled 
substan  :es  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investioated  Lin-Zhi  International,  Inc. 
to  ensOte  that  the  company's 
registration  is  consistent  with  the  public 
interest,  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physica  1  security  systems,  verification 
of  the  c  jmpany's  compliance  with  state 
and  loc  d  laws,  and  a  review  of  the 
compai  y's  background  and  history. 
Therefc  re,  pursuant  to  21  U.S.C.  823 
and  28  :FR  0.100  and  0.104,  the  Deputy 
Assistaj  it  Administrator,  Office  of 
Diversii  »n  Control,  hereby  orders  that 
the  app  ication  submitted  by  the  above 
firm  foi  registration  as  bulk 
manufa  ctiirer  of  the  basic  classes  of 


control 
Dated 


ed  substances  listed  is  granted. 
November  19,  2003. 


Laura  \ .  Nagel, 

Deputy  J  issistant  Administrator,  Office  of 

Diversia  i  Control,  Drug  Enforcement 

Adminii  tration. 

[FR  Doc  03-29975  Filed  12-1-03;  8:45  amj 

BILUNG  C  ODE  4410-09-M 


DEPAF  TMENT  OF  JUSTICE 

Drug  E  iforcement  Administration 
[Docket  No.  03-2] 

Juies  M.  Lusman,  M.D.,  Revocation  of 
Registi  ation 

On  Sjptember  6,  2002,  the  Deputy 
Assista  It  Administrator,  Office  of 
Diversi  an  Control,  Drug-Enforcement 
Admin  stration  (DEA),  issued  an  Order 
to  Shoi/  Cause  to  Jules  Lusman,  M.D. 
(Respoi  ident)  notifying  him  of  an 
opporti  inity  to  show  cause  as  to  why 
qould  not  revoke  his  DEA 

of  Registration,  BL2210300 
;;l  U.S.C.  824(a)(3}  and  (a)(4).  The 


DEAs 
Certifi 
under 


Certific  ate 


Order  to  Show  Cause  alleged  that  the 
Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  because 
the  Respondent  was  without 
authorization  to  handle  controlled 
substances.  The  Order  to  Show  Cause 
further  sought  denial  of  any  pending 
applications  for  registration  based  on 
allegations  that  the  Respondent's 
continued  registration  would  be 

-  inconsistent  with  the  public  interest. 
Specifically,  the  Order  to  Show  alleged 
that  effective  March  15,  2002,  the 
California  Medical  Board  (Medical 
Board)  ordered  that  Respondent  be 
prohibited  from  handling  controlled 
substances  hased  upon  acts  of 
negligence  in  both  his  care  of  patients 
and  billing  practices.  The  Order  to 
Show  Cause  further  alleged  that  a  DEA 
investigation  revealed  the  Respondent's 
failure  to  adhere  to  various  DEA- 
recordkeeping  requirements. 

By  letter  dated  September  30,  2002, 
the  Respondent,  acting  pro  se,  timely 
requested  a  hearing  in  this  matter.  On 
October  15,  2002,  the  presiding 
Administrative  Law  Judge  Mary  Ellen 
Bittner  (Judge  Bittner)  issued  to  the 
Government  as  wetll  as  the  Respondent 
an  Order  for  Prehearing  Statements. 

In  lieu  of  filing  a  prehearing 
statement,  the  Government  filed 
Government's  Request  for  Stay  of 
Proceedings  and  Motion  for  Summary 

-  Judgment.  The  Government  argued  that 
the  Respondent  is  without  authorization 
to  handle  controlled  substances  in  the 
State  of  California,  and  as  a  result, 
further  proceedings  in^he  matter  were 
not  required.  Attached  to  the 
Government's  motion  was  a  copy  of  a 
declaration  from  the  Medical  Board's 
Qiief  of  Enforcement  who  averred 
among  other  things,  that  on  March  15, 
2002,  the  Medical  Board  issued  an 
Interim  Order  of  Suspension  summarily 
suspending  the  Respondent's  medical 
license.  The  Medical  Board 
representative  further  stated  that  as  of 
October  25,  2002,  the  Medical  Board's 
Interim  Order  of  Suspension  remained 
in  effect.  On  November  7,  2002,  Judge 
Bittner  issued  a  Memorandum  to 
Counsel  staying  the  filing  or  prehearing 
statements  and  afforded  the  Respondent 
until  November  26,  2002,  to  respond  to 
the  Government's  Motion. 

On  or  around  October  30,  2002,  the 
Respondent  filed  a  prehearing  statement 
where  he  disputed  allegations  that  he 
maintained  inadequate  records  of  his 
handling  of  controlled  substances.  The 
Respondent  maintained  that  his 
procedures  for  handling  controlled 
substances  were  proper,  and  that 
prosecution  witnesses  offered  biased 
testimony  in  the  previous  Board 
proceeding  involving  the  Respondent's 


medical  license.  However,  the 
Respondent  did  not  refute  the  allegation 
that  he  is  presently  without 
authorization  to  handle  controlled 
substances  in  California. 

On  December  10,  2002,  the 
Respondent  filed  a  copy  of  a  document 
entitled  Petition  for  Peremptory  Writ  of 
Mandate  C.C.P.  Section  1094.5.  The  writ 
apparently  relates  to  a  proceeding  in  the 
Superior  Court  for  the  County  of  Los 
Angeles,  where  the  Respondent  asserted 
that  in  or  around  November  2002,  the 
Medical  Board  revoked  his  medical 
license  effective  December  6,  2002,  that 
the  Medical  Board's  actions  were  not 
supported  by  evidence,  and  that  the 
Medical  Board's  revocation  action  was 
an  abuse  of  its  discretion.  However,  the 
Respondent  again  did  not  deny  that  he 
is  without  authorization  to  handle 
controlled  substances. 

On  January  13,  2003,  Judge  Bittner 
issued  her  C^inion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge  (Opinion  and  Recommended 
Decision).  As  part  of  her  recommended 
ruling,  Judge  Bittner  granted  the 
Government's  Motion  for  Summary 
Disposition  and  found  that  the 
Respondent  lacked  authorization  to 
handle  controlled  substances  in 
California,  the  jurisdiction  in  which  he 
is  registered  with  DEA.  In  granting  the 
Government's  motion.  Judge  Bittner  also 
recommended  that  the  Respondent's 
DEA  registration  be  revoked  and  any 
pending  applications  for  modification  or 
renewal  be  denied.  No  exceptions  were 
filed  by  either  party  to  Judge  Bittner's 
Opinion  and  Recommended  Decision, 
and  on  February  20,  2003,  the  record  of 
these  proceedings  was  transmitted  to 
the  Office  of  the  DEA  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  her  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

"The  Acting  Deputy  Administrator 
finds  that  the  Respondent  currently 
possesses  DEA  Certificate  of 
Registration  BL221030O,  and  is 
registered  to  handle  controlled 
substances  in  the  State  of  California. 
The  Acting  Deputy  Administrator 
further  finds  that  on  March  15,  2002,  the 
Medical  Board  issued  an  Interim  Order 
of  Suspension  summarily  suspending 
the  Respondent's  medical  license  and 
prohibiting  him  from  prescribing, 
furnishing,  dispensing,  or  distributing 
any  and  adl  controlled  substances.  There 
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is  no  evidence  before  the  Acting  Deputy 
Administrator  that  the  Interim  Order  of 
Suspension  has  been  lifted  or  modified. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  the  Respondent 
is  currently  not  licensed  to  practice 
medicine  in  California  and  as  a  result, 
it  is  reasonable  to  infer  that  he  is  also 
without  authorization  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21).  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Karen  foe  Smiley.  M.D.,  68 
FR  48944  (2003);  Dominick  A.  Ricci, 
M.D..  58  FR  51104  (1993);  Bobby  Watts. 
M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  the  Respondent 
is  not  currently  licensed  to  h^dle 
controlled  sutetances  in  California, 
where  he  is  registered  with  DEA. 
Therefore,  he  is  not  entitled  to  maintain 
that  registration.  Because  the 
Respondent  is  not  entitled  to  a  DEA 
registration  in  California  due  to  his  lack 
of  state  authorization  to  handle 
controlled  substances,  the  Acting 
Deputy  Administrator  concludes  that  it 
is  unnecessary  to  address  whether  the 
Respondent's  registration  should  be 
revoked  based  upon  the  other  grounds 
asserted  in  the  Ch-der  to  Show  Cause. 
See  Fereida  Walker-Graham,  M.D..  68 
FR  24761  (2003);  Nathaniel-Aikens- 
Afful,  M.D.,  62  FR  16871  (1997);  Sam  F. 
Moore.  D.V.M.,  58  FR  14428  (1993). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  her  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  BL2210300,  issued  to  Jules 
M.  Lusman,  M.D.,  be,  and  it  hereby  is. 
revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are,  denied.  This  ordw  is  effective 
January  2,  2004. 

Dated:  November  13,  2003. 
Nfichele  Nf.  Leonhart, 

Acting  Deputy  Administrator 

(FR  Doc.  03-29967  Filed  12-01-O3:  8:45  am]    • 

BILLING  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  hkrtice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
11,  2003  and  September  18,  2003, 
National  Center  for  Development  of 
Natural  Products,  The  University  of 
Mississippi,  135  Coy  Waller  Lab 
Complex,  University.  Mississippi  38677, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Marihuana  (7360) 

TetrahydFocarmabtnols  (7370) 


Schedule 


The  firm  plans  to  bulk  manufacture 
for  product  development. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  Proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to  . 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Coimsel  (CCD)  and  must  be 
filed  no  later  than  February  2,  2004. 

Dated:  November  14,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  ^ 

(FR  Doc.  03-29962  Filed  12-1-03;  8:45  am] 

BUJNG  COOE  441IMW-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Sutwtances; 
Notice  of  Registration 

By  Notice  dated  July  2,  2003  and 
published  in  the  Federal  Register  on 
July  21,  2003,  (68  FR  431650,  Noramco 
Inc.,  500  Old  Swedes  Landing  Road, 
Wilmington,  Delaware  19801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below:] 
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Dfug 

Sctieduie 

Opium,  (raw)  (9600) 

Poppy  Straw  Concentrate  (9670) 

II 
II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  bulk 
manufactiure  other  controlled 
substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Noramco  Inc.  to  import 
the  listed  controlled  substances  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971,  at 
this  time.  DEA  has  investigated 
Noramco  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  This  investigation  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  title 
21,  Code  of  Federal  Regulations,  section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed. 

Dated:  November  14,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  03-29968  Filed  12-1-03;  8:45  am) 

MJJNQ  CODE  441O-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enfbrcenwnt  Administration 

Hanufacturar  of  ControHed 
Subatanoas;  Notice  of  Registration 

By  Notice  dated  June  2S,  2003,  and 
published  in  the  Federal  Register  on 
July  14,  2003,  (68  FR  41663),  Novus 
Fine  Chemicals,  LLC,  611  Broad  Street, 
Carlstadt,  New  jersey  07072,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of 
the  basic  class  of  Methylphenidate 
(1724).  a  Schedule  II  controlled 
substance. 

The  firm  plans  to  manufacture  bulk 
Methylphenidate  to  distribute  to  its 
customers  for  the  manufacture  of 
finished  products. 

No  comments  <»  objections  have  been 
received.  DEA  has  considered  the 


factors  i  n  title  21,  United  States  Code, 
section  323(a)  and  determined  that  the 
registra  ion  of  Novus  Fine  Chemicals, 
LLC,  to  knanufacture  the  listed 
controlled  substance  is  consistent  with 
the  pub  ic  interest  at  this  time.  DEA  has 
investig  ited  Novus  Fine  Chemicals, 
LLC,  to  ensure  that  the  company's 
registra  ion  is  consistent  with  the  public 
interest  This  investigation  has  included 
inspect  on  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
compan  y's  background  and  history. 
Therefa  re.  pursuant  to  21  U.S.C.  823 
and  28  i  :FR  0.100  and  0.104,  the  Deputy 
Assistaj  it  Administrator,  Office  of 
Diversii  n  Control,  hereby  orders  that 
the  app  ication  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufa  :turer  of  the  basic  class  of 
control!  ed  substance  listed  is  granted. 

Dated:!  November  19.  2003. 
Laura  N^  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-29973  Filed  12-1-03;  8:45  am] 
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4410-09-M 


Drug  Eaforcement  Administration 


rer  of  Controlled 
ices;  Notice  of  Registration 


By  Njitice  dated  July  22.  2003.  and 
published  in  the  Federal  Register  on 
August  J5.  2003.  (68  FR  46226).  Penick. 
Corporation,  158  Mount  Olivet  Avenue. 
Newarl^,  New  Jersey  07114.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of 
the  bas^  classes  of  controlled 
substaiices  listed  below: 


Drug 


Cocaine  (9041) 
Codeine  (9050) 
Dihydnx  odeine  (9120) 
Oxycod(ne(9143) 
HydronK  irphone  (91 50) 
Diphenofcylate  (9170) 

(9180) 
Hydroco^kine  (9193) 
Morphih^  (9300) 
171663104(9333) 
Oxymorihone  (9652) 


Schedule 


The  J  inn  plans  to  manufacture 
control  ed  substances  and  non- 
control  ed  flavor  extracts. 

No  c(  imments  or  objections  have  been 
receive  1.  DEA  has  considered  the 
factors  n  Title  21.  United  States  Code, 
Sectioq  823(a)  and  determined  that  the 


registration  of  Penick,  Corporation  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Penick,  Corporation  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  November  14, 2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-29969  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE  - 

Drug  Enforcement  Administration 

[Docket  No.  0»-9] 

Keitli  Perry,  M.D.  Revocation  of 
Registration 

On  October  17.  2002,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Keith  O'Neil  Perry, 
M.D.  (Respondent)  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AP3109077 
under  21  U.S.C.  824(a)(3)  and  (a)(4),  and 
deny  any  pending  applications  for 
registration  pursuant  to  21  U.S.C.  823(f). 
The  Order  to  Show  Cause  alleged  that 
the  Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  because 
the  Respondent  was  without 
authorization  to  handle  controlled 
substances.  The  Order  to  Show  Cause 
further  sought  denial  of  any  pending 
applications  for  registration  based  on 
allegations  that  the  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Specifically,  the  Order  to  Show  alleged 
that  effective  April  8,  2002,  the 
California  Medical  Board  (Medical 
Board)  suspended  the  Respondent's 
license  to  practice  medicine.  The  Order 
to  Show  Cause  further  alleged  that  on  or 
about  February  29,  2000,  the 


Respondent  was  convicted  by  jury;*, 
verdict  of  the  following  federal  offenses: 
— Sixteen  counts  of  Mail  Fraud  (21 

U.S.C.  1341) 
— Two  coimts  of  Making  False 
Statements  on  Medi-Cal  Croup 
Provider  Applications  (18  U.S.C. 
1001) 
— Fifteen  counts  of  Wire  Fraud  (18 

U.S.C.  1343  &  2) 
—Four  counts  Bankruptcy  Fraud  (18 

U.S.C.  152(3)) 
— One  count  of  Tax  Evasion 

By  letter  dated  November  19,  2002, 
the  Respondent,  acting  pro  se,  requested 
a  hearing  in  this  matter.  On  December 
2,  2002,  the  presiding  Administrative 
Law  Judge  Cail  A.  Randall  (Judge 
Randall)  issued  to  the  Government  as 
well  as  the  Respondent  an  Order  for 
Prehearing  Statements. 

In  lieu  of  filing  a  prehearing 
statement,  on  December  16,  2002,  the 
Government  filed  Govenunent's  Request 
for  Stay  of  Proceedings  and  Motion  for 
Summary  Judgment.  The  Government 
asserted  that  the  Respondent  is  without 
authorization  to  handle  controlled 
substances  in  the  State  of  California, 
and  as  a  result,  further  proceedings  in 
the  matter  were  not  required.  Attached 
to  the  Government's  motion  was  a  copy 
of  a  Suspension  Order,  signed  by  the 
Medicaid  Board's  Chief  of  Enforcement, 
who  averred  among  other  things,  that 
effective  April  8,  2002,  the  Medical 
Board  issued  an  Automatic  Suspension 
Order,  suspending  the  Respondent's 
Physician's  and  Surgeon's  Certificate 
No.  54688.  The  Medical  Board 
representative  further  stated  that  the 
Suspension  Order  remains  in  effect 
until  further  order  of  the  Medical  Board. 
On  December  19,  2002,  Judge  Randall 
issued  an  Order  Staying  Proceedings, 
and  afforded  the  Respondent  until 
January  8,  2003,  to  respond  to  the 
Goverrmaent's  Motion.  The  Respondent 
did  not  file  a  response.  In  his  request  for 
hearing,  the  Respondent  pointed  out 
that  the  suspension  of  his  California 
medical  license  is  temporary  andlhat  he 
is  ciuxently  appealing  the  decision  of 
the  Medical  Board.  However,  the 
Respondent  did  not  rebut  evidence 
presented  by  the  Government  his 
medical  license  remains  suspended. 

On  February  13,  2003,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Decision  on  the  Administrative  Law 
Judge  (Opinion  and  Recommended 
Decision).  As  part  of  her  recommended 
ruling.  Judge  Randall  granted  the 
Government's  Motion  for  Summary 
Disposition  and  foimd  that  the 
Respondent  lacked  authorization  to 
handle  controlled  substances  in 
California,  the  jiuisdiction  in  which  he 
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is  registered  with  DEA.  In  granting  the 
Government's  motion.  Judge  Randall 
further  recommended  that  the 
Respondent's  DEA  registration  be 
revoked  and  any  pending  applications 
for  modification  nor  renewal  be  denied. 
No  exceptions  were  filed  by  either  party 
to  Judge  Randall's  Opinion  and 
Recommended  Decision,  and  on  March 
18,  2003,  the  record  of  these 
proceedings  was  transmitted  to  the 
Office  of  the  DEA  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67,  hereby 
issues  her  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  Acting  Deputy  Administrator 
finds  that  tlie  Respondent  currently 
possesses  DEA  Certificate  of 
Registration  AP3109077,  and  is 
registered  to  handle  controlled 
substances  in  the  State  of  California. 
The  Acting  Administrator  further  finds 
that  effective  April  8,  2002,  the  Medical 
Board  of  California  issued  a  Suspension 
Order,  suspending  indefinitely  the 
Respondent's  medical  license.  There  is 
no  evidence  before  the  Acting  Deputy 
Administrator  that  the  Suspension 
Order  has  been  lifted  or  modified. 
Therefore,  the  Acting  Deputy 
Administrator  finds  that  the  Respondent 
is  currently  not  licensed  to  practice 
medicine  in  California  and  as  a  result, 
it  is  reasonable  to  infer  that  he  is  also 
without  authorization  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
801(21),  823(f)  and  824(a)(30.  This 
prerequisite  has  been  consistently 
upheld.  See  Karen  Joe  Smiley,  M.D.,  68 
FR  48944  (2003);  Dominick  A.  Ricci. 
M.D.,  58  FR  51104  (1993);  Bobbv  Watts, 
M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  the  Respondent 
is  not  currently  licensed  to  handle 
controlled  substances  in  California, 
where  he  is  registered  with  DEA. 
Therefore,  he  is  not  entitled  to  maintain 
that  registration.  Because  the 
Respondent  is  not  entitled  to  a  DEA 
registration  in  California  due  to  his  lack 
of  state  authorization  to  handle 
controlled  substances,  the  Acting 
Deputy  Administrator  concludes  that  it 
is  unnecessary  to  address  whether  the 


Respondent's  registration  should  be 
revoked  based  upon  the  other  grounds 
asserted  in  the  Order  to  Show  Cause. 
See  Fereida  Walker-Graham.  M.D.,  68 
FR  24761  (20030:  Nathaniel-Aikens- 
Afful,  M.D..  62  FR  16871  (1997);  Sam  F. 
Moore,  D.V.M.,  58  FR  14428  (1993). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  her  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AP3109G77,  issued  to 
Keith  O'Neil  Perry,  M.D..  be,  and  it 
hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  there  hereby 
are,  denied.  This  order  is  effective 
January  2,  2004. 

Dated:  November  13.  2003. 
Michele  M.  Leonhart, 

Acting  Deputy  Administrator 

(FR  Doc.  03-29965  Filed  12-1-03;  8:45  amj 

nUJNG  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

Manufacturer  of  ControNed 
Sul>stances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  title 
2 1  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
18,  2003,  Sigma  Aldrich  Research 
Biochemicals.  Inc.,  1-3  Strathmore 
Road,  Natick.  Massachusetts  01760, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Cathinone  (1235) „.. 

Methcathinone  (1237)  

Aminorex  (1585) 

Alpha-ettiyltryptamine  (7249)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannat}irK>ls  (7370)  

4-Bromo-2,5-dimethoxy-amphet- 

amine  (7391 ). 
4-Bromo-2,5- 

dimethoxyphenethylamlne 

(7392) 

2,5-Dimethoxyamphetamine 
(7396).  I 

3.4-Methytenedioxyamphetamine    i  I 

(7400). 
N-Hydroxy-3,4- 

methylenedioxyamphetamine 

(7402). 
3,4-Methytenedioxy-N- 

etttylamphetamine  (7404). 
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Drug 


3.4- 

Melhytenedioxymethainphetam- 

ine  (MDMA)  (7405). 
HH2- 

0Meny<)cyck>hexyl]piperidine 

(TCP)  (7470). 

Heroin  (9200)  

Normorphine  (9313)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

1-Pher»^cyctohexylamine  (7460) 

Phencyclidine(7471) 

Cocaine  (9041) 

Codeine  (9050) 

Oiprerrarphirte  (9058)  

Ecgonine  (9180) 

Levomethorphan  (9210) 

Levorphanol  (9220)  

Meperidine  (9230) 

Metazodne  (9240) 

Methadone  (9250) 

Morphine  (9300) „„ 

Thebaine  (9333) 

Levo-alphacetylmeihadol  (9648)  .. 

Carfentanil  (9743) 

Fentanyt  (9801)  


^hMule     1002(a) 


,  The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
laboratory  reference  standards  and 
neurochemicals. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  obiections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  February  2,  2004. 

November  14,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diverston  Control,  Drug  Enforcement 
Administration . 

[FR  Doc.  03-29963  Filed  12-01-03;  8:45  am) 
■UJNG  CODE  441<M»4I 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Nolioe  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  C^neral  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  n  and  prior  to 
issuing  a  regulation  under  Section 


luthorizing  the  importation  of 
such  a  SI  ibstance,  provide 
manufaqtiirers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  oppoltunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1 301. 34  jof  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  11,  2003,  Stepan 
Company,  Natural  Products  Dept,  100 
W.  Hunter  Avenue,  Maywood,  new 
Jersey  07607,  made  application  by 
renewal  ho  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importe^  of  Coca  Leaves  (9040),  a  basic 
class  of  I  :ontrolled  substance  listed  in 
Scheduhll. 


firm 


plans  to  import  the  coca 
manufacture  bulk  controlled 


The 
leaves  t(  i 
substani  es 

Any  n  lanufecturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufa(  turer  of  this  basic  class  of 
control!  >d  substance  may  file  written 
commei  ts  on  or  objections  to  the 
applicat  ion  described  above  and  may,  at 
the  sam(  i  time,  file  a  written  request  for 
a  hearin  >  on  such  application  in 
accorda  ice  with  21  CFR  1301.43  in 
such  for  m  as  prescribed  by  21  CFR 
1316.47 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Adminiitration,  United  States 
Departn  lent  of  Justice,  Washington,  DC 
20537.  Attention:  Federal  Register 
Representative,  Office  of  Chief  Counsel 
(CCD)  ai  id  must  be  filed  no  later  than 
(30  day!  from  publication). 

This  J  irocedure  is  to  be  conducted 
simultai  leously  with  and  independent 
of  the  p:  ocedures  described  in  21  CFR 
1301.34  h),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  pre  rious  notice  at  40  FR  43745—46 
(Septen  her  23, 1975),  all  applicants  for 
registrar  ion  to  import  a  basic  class  of 
any  con  trolled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demc  nstrate  to  the  Deputy  Assistant 
Admini  strator,  Office  of  Diversion 
Control  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  <  58(a),  21  U.S.C.  823(a),  and  21 
CFR  13  1.42(a),  (b),  (c),  (d).  (e).  and  (f) 
are  satii  fied. 

Dated:  November  4,  2003. 
Laura  N(  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversia  t  Control,  Drug  Enforcement 
Adminis  Iration. 

[FR  Doc.  03-29960  Filed  12-01-03;  8:45  am] 

MLUNG  G  ICE  4410-0»-M 


DEPAI<m«ENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut>stances,  Notice  of  Registration 

By  Notice  dated  July  22.  2003,  and 
published  in  the  Federal  Register  on 
August  5.  2003,  (68  FR  46227),  Wildlife 
Laboratories,  Inc.,  1401  Duff  Drive, 
Suite  600,  Fort  Ck)llins,  Colorado  80524, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration  for 
registration  as  a  bulk  manufacturer  of 
Carfentanil  (9743).  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  for 
distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Ck}de, 
section  823(a)  and  determined  that  the 
registration  of  Wildlife  Laboratories,  Inc. 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Wildlife  Laboratories,  Inc. 
to  ensure  that  the  company's 
registration  is  consistent  with  the  public 
interest.  This  investigation  has  included 
inspection  and  testing  of  the  company's 
physical  seciirity  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated:  November  14,  2003. 
Laura  M .  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-29970  Filed  12-1-03;  8:45  am] 

BILUNG  COOE  441»-0»<M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACnON:  30-day  notice  of  information' 
collection  under  review:  Semi-Annual 
Progress  Report  for  the  Training  Grants 
to  Stop  Abuse  and  Sexual  Assault 
Against  Older  Individuals  or 
Individuals  with  Disabilities  Program. 


The  Depaitaient  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  inJFonnation 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68,  Number  167,  page 
51805  on  August  27,  2003,  allowing  for 
a  60  day  comment  period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  pubhc 
comment  until  January  2,  2004.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  aid/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the^ccuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  elecfronic  submission  of 
responses. 

Ovo^ew  of  Tliis  Information 
CoUeclimi 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Tide  (^the  Fonn/CoUection:  Semi- 
annual Prof^ess  Report  for  Training 
Grants  to  Stop  Abuse  and  Sexual 
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Assault  Against  Older  Individuals  or 
Individuals  with  Disabilities  Program. 

(3)  Agency  fonn  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  pubhc 
includes  the  18  grantees  from  the 
Training  Grants  to  Stop  Abuse  and 
Sexual  Assault  Against  Older 
Individuals  or  Individuals  with 
Disabilities  Program.  These  grants 
provide  funds  for  training  programs  to 
assist  law  enforcement  officers, 
prosecutors,  and  relevant  officers  of 
Federal,  State,  tribal,  and  local  courts  in 
recognizing,  addressing,  investigating, 
and  prosecuting  instances  of  elder 
abuse,  neglect,  and  exploitation  and 
violence  against  individuals  with 
disabilities,  including  domestic  violence 
and  sexual  assault,  against  older  or 
disabled  individuals. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  18  respondents  (grantees  fixim 
Training  Grants  to  Stop  Abuse  and 
Sexual  Assault  Against  Older 
Individuals  or  Individuals  with 
Disabilities  Program)  approximately  one 
hour  to  complete  a  Semi-annual 
Progress  Report.  The  Semi-annual 
Progress  Report  is  divided  into  sections 
that  pertain  to  the  diff^ent  types  of 
activities  that  grantees  may  engage  in 
with  grant  funds.  Granfbes  must 
complete  only  those  sections  that  are 
relevant  to  their  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hoiu-  burden 
to  complete  the  Semi-annual  Progress 
Report  is  36  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600,  601  D  Street  NW., 
Washington,  DC  20530. 

Dated:  November  25.  2003. 
Brenda  E.  Dyn, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc  03-29913  Filed  12-1-03;  8:45  am] 

MLLMG  CODE  4410-1»-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  CoNectkm 
Activities:  Proposed  Collection; 
Comments  Requested 

ACnOM:  30-day  notice  of  information 
collection  under  review:  Semi-Annual 
Progress  Report  for  the  Grants  to  State 
Sexual  Assault  and  Domestic  Violence 
Coalitions  Program. 


The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  inftmnation 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
puhhshed  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  pubhshed  in  the  Federal 
Roister  Volume  68,  Number  167,  page 
51806  on  August  28,  2003,  allowing  for 
a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  imtil  January  2,  2004.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  assocfated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806.  Written  comments  and 
suggestions  from  the  pubhc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  i>erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other  ^ 

technological  collection  techniques  or 
other  forms  of  information  technology, 
e^,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Infimnation 
Collection 

(1)  Type  of  Information  Collection: 
New  collection.  .  . 

(2)  Title  of  the  Form/Collection:  Semi- 
annual Progress  Report  for  Grants  to 
State  Sexual  Assault  and  Domestic 
Violence  Coalitions  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  the  88  grantees  from  the  Grants 
to  State  Sexual  Assault  and  Domestic 
Violence  Coahtions  Program.  The 
Grants  to  State  Sexual  Assault  and 
Domestic  Violence  Coalitions  Program 
is  intended  to  provide  federal  financial 
assistance  to  state  coalitions  to  support 
the  coordination  of  state  victim  services 
activities,  and  collaboration  and 
coordination  with  federal,  state,  and 
local  entities  engaged  in  violence 
against  women  activities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  88  respondents  (grantees  from 
the  Grants  to  State  Sexual  Assault  and 
Domestic  Violence  Coalitions  Program] 
approximately  one  hour  to  complete  a 
semi-annual  progress  report.  The  Semi- 
annual Progress  Report  is  divided  into 
sections  that  pertain  to  the  different 
types  of  activities  that  grantees  may  ' 
engage  in  with  grant  funds.  Grantees 
must  complete  only  those  sections  that 
are  relevant  to  their  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the  •\. 
collection:  The  estimated  total  aimual 
hour  burden  to  complete  the  Semi- 
annual Progress  Report  is  176  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
Suite  1600. 601  D  Street  NW., 
Washington,  DC  20530. 


Dated:  Aovember  25,  2003. 
Bfenda  £«  Dyer, 
Deputy  Q  tamnce  Officer,  Department  of 
Justice. 
(FRDoc 
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DEPARllMENT  OFOUSnCE 

- 
Office  oi  Justice  Programs 

Agency  Infbnnation  Collection 
Activitiea:  Proposed  Collection; 
Comments  Requested 

ACTION:  io-day  notice  of  information 
coUectiofi  under  review:  Semi-Annual 
Progress  Report  for  the  Safe  Havens: 
Supervised  Visitation  and  Safe 
Exchange  Grant  Program. 


The  D<  partment  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
coUectiop  request  to  the  Office  of 
Manageitent  and  Budget  (OMB]  for 
review  a|id  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  aad  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  {Volume  68,  Number  167,  page 
51805  oii  August  28,  2003,  allowing  for 
a  60-day icomment  period. 

The  piirpose  of  this  notice  is  to  allow 
for  an  acfditional  30  days  for  public 
conunent  until  January  2,  2004.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially 4he  estimated  public 
burden  add  associated  response  time, 
should  he  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington.  DC  20503. 
Additionally,  comments  may  be 
submitt^  to  OMB  via  facsimile  to  (202) 
395~580JB.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
coUecticn  of  information  are 
encoura|ed.  Your  comments  should 
address  pne  or  more  of  the  following 
four  poibts: 

•  Eva  uate  whether  the  proposed 
collectio  n  of  information  is  necessary 
for  the  p  roper  performance  of  the 
function  s  of  the  agency,  including 
whether  the  information  will  have 
practica  utility; 

•  Evaluate  the  accuracy  of  the 


agencies 


propose  1  collection  of  information. 


estimate  of  the  burden  of  the 


including  the  validity  of  the 
methodology  and  assumptions  usedu 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  <» 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Infiwrnatioii 
Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection:  Semi- 
annual  Progress  Report  for  the  Safe 
Havens:  Supervised  Visitation  and  Safe 
Exchange  Grant  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  the  33  grantees  from  the  Safe 
Havens:  Supervised  Visitation  and  Safe 
Exchange  Grant  Program  who  are  States, 
Indian  tribal  govenmients,  and  units  of 
local  government.  The  Safe  Havens 
Program  provides  an  opportunity  for 
communities  to  support  the  supervised 
visitation  and  safe  exchange  of  children, 
by  and  between  parents,  in  situations 
involving  domestic  violence,  child 
abuse,  sexual  assault,  or  stalking. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time . 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  33  respondents  (grantees  from 
the  Safe  Havens:  Supervised  Visitation 
and  Safe  Exchange  Grant  Program) 
approximately  one  hour  to  complete  a 
semi-annual  progress  report.  The  Semi- 
annual Progress  Report  is  divided  into 
sections  that  pertain  to  the  different 
types  of  activities  that  grantees  may 
engage  in  with  grant  funds.  Grantees 
must  complete  only  those  sections  that 
are  relevant  to  their  activities. 

(6)  Ail  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  Semi-annual  Progress 
Report  is  66  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building, 
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Suite  1600.  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  November  25,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-29915  Filed  12-1-03;  8:45  am] 
BILLING  CODE  441»-18-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  Semi-annual 
Progress  Report  for  the  Grants  to  Reduce 
Violent  Crimes  Against  Women  on 
Campus  Program. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68,  Number  167,  page 
51807  on  August  28,  2003,  allowing  for 
a  60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  2,  2004.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  su^estions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  - 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Informatiim 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection:  Semi- 
annual Progress  Report  for  Grants  to 
Reduce  Violent  Crimes  Against  Women 
on  Campus  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Niunber:  OMB  Number 
1121-0258.  The  U.S.  Department  of 
Justice,  Office  on  Violence  Against 
Women  is  sponsoring  the  collection. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  affected  public 
includes  the  100  grantees  (institutions 
of  higher  education)  from  the  Grants  to 
Reduce  Violent  Crimes  Against  Women 
on  Campus  Program.  Campus  Program 
grants  may  be  used  to  enhance  victim 
services  and  develop 'programs  to 
prevent  violent  crimes  against  women 
on  campuses.  The  Campus  Program  also 
enables  institutions  of  higher  education 
to  develop  and  strengthen  effective 
security  and  investigation  strategies  to 
combat  violent  crimes  against  women 
on  campuses,  including  domestic 
violence,  dating  violence,  sexual 
assault,  and  stalking. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimat^  that  it  will 
take  the  100  respondents  (grantees  from 
the  Grants  to  Reduce  Violent  Crimes 
Against  Women  on  Campus  Program — 
institutiqns  of  higher  education) 
approximately  one  hour  to  complete  a 
semi-annual  progress  report.  The  Semi- 
annual Progress  Report  is  divided  into 
sections  that  pertain  to  the  different 
types  of  activities  that  grantees  may 
engage  in  and  the  different  types  of 
grantees  that  receive  funds.  Grantees 
must  complete  only  those  sections  that 
are  relevant  to  their  activities. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  estimated  annual 
hour  burden  to  complete  the  Semi- 
annual Progress  Report  is  200. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Patrick  Henry  Building. 
Suite  1600,  601  D  Street.  NW., 
Washington,  DC  20530. 

Dated:  November  25,2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  03-29916  Filed  12-1-03;  8:45  am) 

■LUNG  COOE  441ft-1S-P 


DEPARTMENT  OF  JUSTICE 

Office  Of  Justice  Programs 

Agency  Infonnation  Collection 
ActivWes:  Proposed  Collection; 
Comment  Reqiiest 

ACTION:  30-day  notice  of  infonnation 
collection  under  review:  Revision  of  a 
currently  approved  collection;  Local 
Law  Enforcement  Block  Grant  Program. 


The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  (he 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68,  Number  108,  page 
33745  on  June  5,  2003,  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  January  2,  2004.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments,  or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  at  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
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information  are  encouraged.  Your 

comments  should  address  one  or  more 

of  the  following  four  points: 

— ^Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 

'  practical  utility. 

— ^Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

— Minimize  the  burden  of  the  collection 
,    of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 
Overview  of  this  information: 

(1)  Type  of  information  collection: 
Revision  of  ciurently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Local  Law  Enforcement  Block  Grant 
Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  NumberLNone,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  local,  or  tribal 
governments.  Other:  None.  Abstract: 
The  Local  Government  Law 
Enforcement  Block  Grants  Act  of  1995 
authorizes  the  Director  of  the  Bureau  of 
Justice  Assistance  to  make  funds 
available  to  local  units  of  government  in 
order  to  reduce  crime  and  improve 
public  safety.  Federal  funds  are 
allocated  by  a  formula  based  on  Part  I 
Violent  Crimes  as  reported  in  the 
Federal  Bureau  of  Investigation's 
Uniform  Crime  Reports. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
3,000  respondents  who  will  request 
LLEBG  grant  funds  by  completing  the 
no  more  than  30-minute  oiiline  process. 

|6)  An  estimate  of  the  total  public 
biuden  (in  hours)  associated  with  the 
collection:  The  total  aimual  public 
burden  hours  for  this  information 
collection's  estimated  to  be  763  hours. 

If  additional  information  is  required, 
contact  Ms.  Brenda  E.  Dyer,  Deputy 


Clearance  Officer,  U.S.  Department  of 
Justice,  Planning  and  Policy  Staff, 
Justice  Management  Division,  601  D 
Street,  NW.,  Washington,  DC  20004,  or 
via  facsi^nile  at  (202)  514-1590. 

Dated:  fjovember  25,  2003. 
Brenda  B.  Dyer, 

Deputy  (ieamnce  Officer,  U.S.  Department 
ofjusticsi 
[FR  Doc.  P3-29917  Filed  12-1-03;  8:45  am) 

BILUNG  CODE  4410-1»-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training    - 
Adminittration 

[TA-W-^,098] 

Alcoa  Gbmposition  Foils,  Pevely,  MO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1B74,  as  Eunended,  em 
investigation  was  initiated  on  October  1, 
2003  int'esponse  to  a  worker  petition 
filed  onlbehalf  of  workers  at  Alcoa 
Compo^tion  Foils,  Pevely,  Missouri. 
The  faclity  shut  down  March  31,  2003. 

The  Department-issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on  April 
28,  2003  (TA-W-50,823).  That 
determihation  was  upheld  upon 
reconsi(|eration  in  a  decision  rendered 
July  25,  2003.  No  new  information  or 
change  in  circumstances  is  evident 
which  Would  result  in  a  reversal  of  the 
Department's  previous  determinations. 
Conseqmently,  further  investigation 
would  serve  no  purpose,  and  the 
investimtion  has  been  terminated. 

Signed  at  Washington,  DC,  this  12th  day  of 
Novemb(  »r,  2003. 

Linda  G.  Poole, 

Certifyin  j  Officer,  Division  of  Trade 

Adjustm  ?n(  Assistance. 

[FR  Doc.  03-29948  Filed  12-1-03;  8:45  am] 

BILUNG  O  JOE  4S10-30-P 


DEPARlrMENT  OF  LABOR 


iRpMI 


Empto^hment  and  Training 
AdralnlMration 


[TA-W-43,230] 


lie  Corporation,  Vernon, 
I  of  Termination  of 


Pmrstiant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  14,  2003  in 
response  to  a  worker  petition  which  was 
filcKl  by  a  company  official  on  behalf  of 
woricert  at  the  Amerbelle  Corporation, 
Vernon  Connecticut. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Tmde 
Adjustment  Assistance. 

IFR  Doc.  03-29950  Filed  12-1-03;  8:45  am] 

BILUNG  COOE  4510-30-^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-53,2411 

Art  Leather  Manufacturing  Company, 
Inc.,  Elmhurst.  NY;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  eimended,  an 
investigation  was  initiated  on  October 
14,  2003  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Art  Leather 
Manufacturing  Company,  Inc., 
Elmhurst,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  10th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-29951  Filed  12-1-03;  8:45  am) 

BILLING  COOE  4S10-aO-P     - 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-53,305] 

Dillon  Floral  Corporation,  Bloomsburg, 
PA;  Nottce  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
21,  2003  in  response  to  a  petition  filed 
on  behalf  of  workers  at  DtUon  Floral 
Corporation,  Bloomsburg,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 


Federal  Ragjster/Vol.  68,  No.  231 /Tuesday.  December  2,  2003 /Notices 


Signed  at  Washington,  DC,  this  lOth.dfy  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-29953  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  451&-3(M> 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-53,371]  . 

Fishing  Vessel  (F/V)  New  Vilcing, 
Haines,  AKt  Notl0e«f  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
29,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  F/V  New  Viking,  Haines. 
Alaska. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223(b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  12th  day  of 
November  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(PR  Doc.  03-29955  Filed  12-1-03;  8:45  am] 

BILLING  CODE  4Sia-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-53,372] 

Halting  Vessel  (F/V)  Lady  Sandra, 
Valdez,  AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
29,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  of  F/V  Lady  Sandra,  Ketchikan, 
Alaska. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 


workers  in  a  firm  with  a  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC.  this  12th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29956  Filed  12-1-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-53,391] 

J.P.  Berringer.  Brooklyn,  New  York; 
Notice  of  Termlnatk>n«f  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
30,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
workers  at  J.P.  Berringer,  Brooklyn,  New 
York.  The  workers  produced  women's 
knitted  sweaters. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223(b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  12th  day  of 
November,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29957  Filed  12-1-03;  8:45  am] 

BILLING  CODE  4nO-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  i 

n'A-W-53,158] 

Metal  Process  Assistance,  Morvwich, 
CT;  Notice  of  Termination  of 
investigatkm 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October  6, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Metal  Process  Assistance,  Norwich, 
Connecticut. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  IX:,  this  12th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-29949  Filed  12-1-03;  8:45  am] 
BLLMG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administiation 

[TA-W-53,247] 

MT  Ptoture  Display  Corporatton  of 
America  (New  York),  a  Subskliary  of 
MT  Picture  Display  Corporatton  Japan, 
Horseheads.  NY;  Nottoe  of  Termhwtton 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
15,  2003  in  response  to  a  petition  filed 
by  a  company  official  on  behalf  of 
woricers  at  MT  Picture  Display 
Corporation  of  America  (New  York),  a 
subsidiarv'  of  MT  Picture  Display 
Corporation  Japan,  Horseheads,  New 
York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  12th  day  of 
November,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-29952  Filed  12-1-03;  8.45  am] 

BILLING  CODE  4510-30-l> 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 


rTA-W-53,340] 

Star  Machine  Shop,  Galax,  VA;  Notice 
of  Terminatton  of  investigatton 

Pursuant  to  section  221  of. the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  October 
24,  2003  in  response  to  a  petition  filed 
on  behalf  of  workers  of  Star  Machine 
Shop,  Galax,  Virginia. 

The  investigation  revealed  that  the 
subject  firm  did  not  separate  or  threaten 
to  separate  a  significant  number  or 
proportion  of  workers  as  required  by 
section  222  of  the  Trade  Act  of  1974. 
Significant  number  or  proportion  of  the 
workers  means  that  at  least  three 
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workers  in  a  firm  with  s  workforce  of 
fewer  than  50  workers  would  have  to  be 
affected.  Separations  by  the  subject  firm 
did  not  meet  this  threshold  level; 
consequently  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC,  this  12th  day  of 
November,  2003.  i 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-29954  Filed  12-1-03;  8:45  am} 

MLUNG  CODE  451fr-30-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Fair  Labor 
Standards  Act  Recordkeeping 
Requirements.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addresses  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
February  2,  2004. 

ADDRESSES:  Ms.  Hazel  M.  Bell.  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW..  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax  (202)  693-1451,  e-mail 
bell.hazel@dol.gov.  Please  use  only  one 
method  of  transmission  for  conmients 
(mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Fair  Labor  Standards  Act  sets 
minimum  wage,  overtime  pay,  child 


labor  anc  recordkeeping  standards  for 
employees  engaged  in  interstate 
commerqe  in  certain  enterprises.  The 
Fair  Lab<^r  Standards  Act  requires  that 
all  employers  covered  by  the  Act  make, 
keep,  and  preserve  records  of  employees 
and  of  w^es,  hours,  and  other 
conditioas  and  practices  of 
employment.  This  information 
collectio  1  is  currently  approved  for  use 
through  klay  31 ,  2004. 

n.  Revie  w  Focus 

The  D«  partment  of  Labor  is 
particula  riy  interested  in  conunents 
which: 

•  Eval  iiate  whether  the  proposed 
collectio  1  of  information  is  necessary 
for  the  pi  oper  performance  of  the 
function ;  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Eval  uate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propose<  collection  of  information, 
includin  ;  the  validity  of  the 
methodo  iogy  and  assumptions  used; 

•  Enh  ince  the  quality,  utility  and 
clarity  o  the  information  to  be 
coUectet ;  and 

•  Min  mize  the  burden  of  the 
collectio  n  of  information  on  those  who 
are  to  rei  pond,  including  through  the 
use  of  aj  projjriate  automated, 
electron  c,  mechanical,  or  other 
technolo  gical  collection  techniques  or 
other  for  ms  of  information  technology, 
e.g.,  pen  (litting  electronic  submissions 
of  respoi  Lses. 

m.  Curr  snt  Actions 

The  D  ipartment  of  Labor  seeks 
approva  for  the  extension  of  this 
informal  ion  collection  in  order  to  carry 
out  its  n  sponsibility  to  enforce  the 
provisio  is  of  the  Fair  Labor  Standards 
Act. 

Type  I  tf  Review:  Extension. 

Agenc  y:  Employment  Standards 
Administration. 

Title:  Fair  Labor  Standards  Act 
Recordkeeping  Requirements. 

0!va  l^umber:  1215-0017. 

Affected  Public:  Business  of  other  for- 
profit;  Individuals  or  households; 
Farms;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Frequ  mcy:  Weekly.  ~ 

Annui  il  Respondents:  5,800,000. 

Annui  d  Responses:  5,800,000. 

Avera  je  Time  per  Recordkeeper:  1 
hoxii. 

Total  3urden  Hours:  1,015,798. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
mainter,  ance):  $0. 

Comr  lents  submitted  in  response  to 
this  not  ce  will  be  summarized  and/or 


included  in  the  re(|uest  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  24,  2003. 
Bruce  Bohanon,  ^ 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
(FR  Doc.  03-29947  Filed  12-1-03;  8:45  am] 
BILLING  CODE  4S10-27-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  of  Information  Collection  Under 
OMB  Review 

[Notice:  03-150] 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  information  collection 
under  OMB  review. 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
emd  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iixformation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  conunents  should  be 
submitted  within  30  calendar  days  fi'om 
the  date  of  this  publication. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory   "" 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  Financial  Monitoring  and 
Control — Grants  and  Cooperative 
Agreements. 

OMB  Number:  2700-0049. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  is  required  to  ensure  the 
proper  accounting  of  Federal  funds 
provided  under  grants  and  cooperative 
agreements  with  institutions  of  higher 
education  and  other  non-profit 
organizations. 

Affected  Public:  Not-for-profit 
institutions. 

Number  of  Respondents:  1,172. 

Responses  Per  Respondent:  varies. 

Annual  Responses:  47,710. 


Hours  Per  Request:  varies. 

Annual  Burden  Hours:  291,326. 

Frequency  of  Report:  As  needed. 

Dated:  November  24,  2003. 

Patricia  L.  DuBBingtan, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-29991  Filed  12-1-03;  8:45  amj 

BILUNG  CODE  7510-01-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADiMNISTRATION 

[Notice:  03-151] 

Notice  of  Information  Collection  Under 
OMB  Review 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACnON:  Notice  of  information  collection 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burdrai,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  within  30  calendar  days  from 
the  date  of  this  publication. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Evaluating  the  Effectiveness  of 
the  2003-2004  NASA  Science  Files/ 
Connect  Program  Series. 

OMB  Number:  270O-. 

Type  of  review:  New  collection. 

Need  and  Uses:  Surveying  the 
registrants  of  NASA  educational 
programs  is  necessary  in  order  to 
determine  the  programs'  effectiveness. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  Individuals  or  households; 
Business  or  other  for-profit;  Not-for- 
profit  institutions. 

Number  of  Respondents:  250. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  250. 

Hours  Per  Request:  15  minutes. 

Annual  Burden  Hours:  62.5. 


Frequency  of  Report:  Randomized. 
Patricia  L.  Dannington, 

Chief  Information  Officer.  Office  of  the 
Administrator 

[FR  Doc.  03-29992  Filed  12-1-03;  8:45  am] 

BIUJNG  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-152] 

Notice  of  Information  Collection 

AGENCY:  National  Aeronautics  and 

Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13, 44 
U.S.C.  3506(c)(2)(A)). 
DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  William  Braun, 
National  Aeronautics  and  Space 
Administration,  MS  240.0,  Goddard 
Space  Flight  Center,  Greenbelt,  MD 
20771. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer. 
(202) 358-1372. 

Title:  Locator  and  Information 
Services  Tracking  System  (LISTS)  Form. 

OMB  Number:  2700-0063. 

Type  of  review:  Extension  of  a 
ctinrently  approved  collection. 

Need  and  Uses:  Information  collected 
is  used  primarily  to  support  Goddard 
Space  Flight  Center  services  that  are 
dependent  upon  accurate  locator-type 
information. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  8,455. 

Responses  Per  Respondent:  1. 

A/i/iua7  flespo/ises;  8,455. 

Hours  Per  Request:  8  minutes  per 
response. 

Annual  Burden  Hours:  702. 

Frequency  of  Report:  Other  (as 
required). 

Patricia  L.  Dimniiigton, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

(FR  Doc.  03-29993  Filed  12-1-03;  8:45  am] 

BILUNG  COOE  7510-01-P 


NATIONAL  AERONAUTICS  AND.. 
SPACE  ADMINISTRATION 

[Nolic«0»-153] 

Correction:  Notice  Of  Information 
Collection  Under  OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administi^tion  (NASA). 
ACTION:  Correction:  notice  of 
information  collection  under  OMB 
review. 


Correction:  Information  on  this 
collection  originally  appeared  as  notice 
document  03-144  on  page  63820  in  the 
issue  of  Monday,  November  10,  2003. 
This  notice  corrects  the  date  for 
comments  from  December  3,  2003  to 
January  10,  2004.  The  full  collection 
notice  is  reproduced  here. 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  (NASA)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  procedures  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13,  44  U.S.C.  3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  by  January  10,  2004. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Bydget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancy  Kaplan,  NASA  Reports  Office, 
(202) 358-1372. 

Title:  fhiblic  Awareness/Opinion 
Survey  for  NASA. 

OMB  Number:  270O-. 

Type  of  review:  New  collection. 

Need  and  Uses :  The  analysis  of  this 
survey  will  position  NASA  to  develop  a 
strategy  to  effectively  commimicate 
Agency  messages. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  1,800. 
Responses  Per  Respondent:  1. 
Annual  Responses:  1 ,800. 
Hours  Per  Request:  20  minutes. 
Annual  Burden  Hours:  600. 
Frequency  of  Report:  Other  (one  time). 

Patricia  L.  Oiuiniiigton, 

Chief  Information  Officer,  Office  of  the 
Administrator. 

[FR  Doc.  03-29994  Filed  12-1-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documenta  Containing  Reporting  or 
RecowMwepIng  Requirementa:  Office 
of  Management  and  Budget  (OMB) 


AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  o/subm/ssion;  Revision. 

2.  The  title  of  the  information 
collection:  "10  CFR  Part  35,  Medical 
Use  of  Byproduct  Material — Recognition 
of  Specialty  Boards.  Proposed  Rule  and 
Burden  Revision  to  NRC  Form  31 3A, 
Training  and  Experience  and  Preceptor 
Statement." 

2.  The  form  number  if  applicable: 
NRC  Form  313A. 

4.  How  often  the  collection  is 
required:  Part  35 — one-time  only;  NRC 
Form  31 3 A — upon  application  or 
amendment  to  a  license. 

5.  Who  will  be  required  or  asked  to 
report:  Sfiecialty  boards  requesting  the 
NRC  to  recognize  their  certification 
processes  or  recognized  boards 
responding  to  NRC  requests  for 
information  when  being  considered  for 
delisting, and  materials  licensees 
permitting  board-certified  individuals  to 
work  as  radiation  safety  officers, 
authorized  mediced  physicists, 
authorized  nuclear  pharmacists,  or 
authorized  users. 

6.  An  estimate  of  the  number  of 
responses:  857. 

7.  The  estimated  number  of  annual 
respondents:  857. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 

10  CFRPart  35 — 341  reporting  hours 
\0A  hours  per  response);  NRC  Form 
313A — 889  recordkeeping  hours  {1.0 
hours  per  individual). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable. 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  governing  the 
medical  use  of  byproduct  material  to 
change  its  requirements  for  recognition 
of  specialty  boards  whose  certifications 
may  be  used  to  demonstrate  the 
adequacy  of  the  training  and  experience 
of  individuals  to  serve  as  radiation 


safety  officers,  authorized  medical 
physicist^,  authorized  nuclear 
pharmacists  or  authorized  users.  The 
proposed  rule  would  also  revise  the 
requirem  ints  for  demonstrating  the 
adequac)  of  training  and  experience  for 
pathway!  other  theua  the  board 
certificat  on  pathway.  This  rulemaking 
is  necessi  try  to  address  the  training  and 
experieni  ;e  issue  for  recognition  of 
specialty  board  certifications. 

Submil ,  by  January  2,  2004,  comments 
that  addr  jss  the  following  questions: 

1.  Is  th !  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
informat:  on  have  practical  utility? 

2.  Is  thp  burden  estimate  accurate? 

3.1s 
quality, 


th;re  J 


a  way  to  enhance  the 
tility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
informal:  on  collection  be  minimized, 
includin  ;  the  use  of  automated 
coUectio  1  techniques  or  other  forms  of 
informat:  on  technology? 

A  copj  of  the  submittal  may  be 
viewed  £  ee  of  charge  at  the  NRC  Public 
Documei  t  Room,  One  White  Flint 
North,  11  555  Rockville  Pike,  Room  Ol 
F23,  Roc  iville,  MD  20852.  The 
proposec  rule  fndicated  in  "The  title  of 
the  infor  nation  collection"  is  or  has 
been  puolished  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  tl  is  Federal  Register  Notice.  The 
OMB  cl©  u'ance  package  and  ride  are 
available  at  the  NRC's  worldwide  web 
site:  http  //www.nrc.gov/public-involve/ 
doc-com.  nent/omb/index.html  for  60 
days  afte  r  the  signature  date  of  this 
notice  an  d  are  also  available  at  the  rule 
forum  sile,  http://ruIeforum.llnl.gov. 
Conunen  ts  and  questions  should  be 
directed  [o  the  OMB  reviewer  by 
January  I  ,  2004:  OMB  Desk  Officer. 


Office  of 


Dated 
of  Novem|>er 

For  the 
Brenda 

NRC  C/eohjnce 

Informatipn 

[FRDoc. 

BILUNG 


ia: 


lie. 


cox 


Information  and  Regulatory 


Affairs  (■  150-0010  and  3150-0120), 
NEOB-1  )202,  Office  of  Management 
and  Bud  jet,  Washington  DC  20503. 

Conun  snts  cem  also  be  submitted  by 
telephon  b  at  (202)  395-3087. 

The  N  iC  Clearance  Officer  is  Brenda 
Jo.  Shelt|»n,  (301)  415-7233. 

Rockville,  Maryland,  this  25th  day 

2003. 
Muclear  Regulatory  Commission. 
Sliehon, 

Officer.  Office  of  the  Chief 
Officer. 
-29899  Filed  12-1-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Actlvtties:  Sutxniaalon  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTHW:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  General  Licensee 
Registration. 

3.  The  form  number  if  applicable: 
NRC  Form  664. 

4.  How  often  the  collection  is 
required:  Annually. 

5.  Who  will  be  required  or  asked  to 
report:  General  Licensees  of  the  NRC 
who  possess  devices  subject  to 
registration  under  10  CFR  31.5. 

6.  An  estimate  of  the  number  of 
annual  responses:  3,000. 

7.  The  estimated  number  of  annual 
respondents:  3,000. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1 ,000  hours 
annually  (3,000  respondents  x  20 
minutes  per  form). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
Applicable. 

10.  Abstract:  NRC  Form  664  is  used 
by  NRC  general  licensees  to  make 
reports  regarding  certain  generally 
licensed  devices  subject  to  registration. 
The  registration  program  allows  NRC  to 
better  track  general  licensees,  so  that 
they  can  be  contacted  or  inspected  as 
necessary,  and  to  make  sure  that 
generally  licensed  devices  can  be 
identified  even  if  lost  or  damaged,  and 
to  further  ensure  that  general  licensees 
are  aware  of  and  understand  the 
requirements  for  the  possession  of 
devices  containing  byproduct  material. 
Greater  awareness  helps  to  ensure  that 
general  licensees  will  comply  with  the 
requirements  for  proper  handling  and 
disposal  of  generally  licensed  devices 
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and  would  reduce  the  potential  for 
incidents  that  could  result  in 
unnecessary  radiation  exposure  to  the 
public  and  contamination  of  property. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike.  Room  O-l  F21.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gav/public- 
involve/doc-comment/omb/index.html. 
The  docimient  will  be  available  on  the 
NRC  home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  January  2,  2004.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 
OMB  Desk  Officer.  Office  of  hiformation 

and  Regulatory  Affairs  (3150-0198), 

NEOB-10202,  Office  of  Management 

and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  November,  2003. 

For  the  Nuclear  Regulatory  Conunission. 

Beth  est.  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 

[FR  Doc.  03-29903  Filed  12-1-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-008] 

Dominion  Nuclear  North  Anna,  LLC; 
Notice  of  Hearing  and  Opportunity  To 
Petition  for  Leave  To  Intervene;  Early 
Site  Permit  for  the  North  Anna  ESP 
SHe 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
regulations  in  Title  10,  Code  of  Federal 
Regulations,  Part  50,  Domestic 
Licensing  of  Production  and  Utilization 
Facilities,  Part  52,  Early  Site  Permits, 
Standard  Design  Certifications,  and 
Combined  Licenses  for  Nuclear  Power 
Plants,  and  Part  2,  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  and 
Issuance  of  Orders,  notice  is  hearby 
given  that  a  hearing  will  be  held,  at  a 
time  and  place  to  be  set  in  the  future  by 
the  Commission  or  designated  Atomic 
Safety  and  Licensing  Board  (Board).  The 
hearing  will  consider  the  application 


dated  September  25,  2003  filed  by 
Dominion  Nuclear  North  Anna,  LLC 
(Dominion)  pursuant  to  subpart  A  of  10 
CFR  part  52  for  an  early  site  permit 
(ESP).  The  application  requests 
approval  of  a  site  owned  by  Virginia 
Electric  and  Power  Company  and  Old 
Dominion  Electric  Cooperative  in 
Louisa  County,  Virginia,  approximately 
7  miles  east  northeast  of  Mineral, 
Virginia  and  40  miles  north  northwest 
of  Richmond,  Virginia,  as  a  location  for 
two  or  more  new  nuclear  reactors  that 
would,  if  authorized  for  construction 
and  operation  in  a  separate  licensing 
proceeding  under  subpart  C  of  10  CFR 
part  52  or  under  10  CFR  part  50,  have 
a  capacity  of  no  more  than  8600 
Megawatts  (thermal)  additional  for  the 
site.  The  docket  number  established  for 
this  application  is  52-008. 

The  hearing  will  be  conducted  by  a 
Board  which  will  be  designated  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  or  by  the  Nuclear 
Regulatory  Commission  (NRC,  the 
Commission).  Notice  as  to  the 
membership  of  the  Board  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

The  NRC  staff  will  complete  a 
detailed  technical  review  of  the 
application  and  will  document  its 
findings  in  a  safety  evaluation  report 
(SER)  and  an  environmental  impact 
statement  (EIS).  In  addition,  the 
Commission  will  refer  a  copy  of  the 
application  to  the  Advisory  Committee 
on  Reactor  Safeguards  (AOTS)  in 
accordance  with  10  CFR  52.23,  and  the 
ACRS  will  report  on  those  portions  of 
the  application  that  concern  safety. 
Upon  receipt  of  the  ACRS  report  and 
completion  of  the  NRC  staffs  SER  and 
EIS,  the  Director,  Office  of  Nuclear 
Reactor  Regulation.  NRC,  will  propose 
findings  on  the  following  issues: 

Issues  Pursuant  to  the  Atoq^c  Energy 
Act  of  1954,  as  Amended 

(1)  Whether  the  issuance  of  an  ESP 
will  be  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety 
of  the  public  (Safety  Issue  1);  and,  (2) 
whether,  taking  into.eonsideration  the 
site  criteria  contained  in  10  CFR  part 
100,  a  reactor,  or  reactors,  having 
characteristics  that  fall  within  the 
parameters  for  the  site,  can  be 
constructed  and  operated  without 
undue  risk  to  the  health  and  safety  of 
the  public  (Safety  Issue  2). 

Issue  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  Amended 

Whether,  in  accordance  with  the 
requirements  of  subpart  A  of  10  CFR 


part  51,  the  ESP  should  be  issued  as 
proposed. 

Tne  Board  will  conduct  the  hearing  in 
accordance  with  siibpart  G  of  10  CFR 
part  2.  If  the  hearing  is  contested  as 
defined  by  10  CFR  2.4,  the  presiding 
officer  will  consider  Safety  Issues  1  and 
2  and  the  issue  pursuant  to  NEPA  set 
forth  above. 

If  the  hearing  is  not  a  contested 
proceeding  as  defined  by  10  CFR  2.4, 
the  presiding  officer  will  determine: 
whether  the  application  and  the  record 
of  the  proceeding  contain  sufficient 
information,  and  the  review  of  the 
application  by  the  Commission's  staff 
has  been  adequate  to  support  a  negative 
finding  on  Safety  Issue  1  above,  and  an 
affirmative  finding  on  Safety  Issue  2 
above,  as  proposed  to  be  made  by  the 
Director,  Office  of  Nuclear  Reactor 
Regulation;  and  whether  the  review 
conducted  by  the  Commission  pursuant 
to  NEPA  has  been  adequate. 

Regardless  of  whether  the  proceeding 
is  contested  or  uncontested,  the 
presiding  officer  will:  (1)  Determine 
whether  the  requirements  of  Section 
102(2)  (A),  (C),  and  (E)  of  NEPA  and 
subpart  A  of  10  CFR  part  51  have  been 
complied  with  in  the  proceeding;  (2) 
independently  consider  the  fined 
balance  among  the  conflicting  factors 
contained  in  the  record- of  the 
proceeding  with  a  view  to  determining 
the  appropriate  action  to  be  taken;  and 
(3)  determine,  after  considering 
reasonable  alternatives,  whether  the  ESP 
should  be  issued,  denied,  or 
appropriately  conditioned  to  protect 
environmental  values. 

In  accordance  with  10  CFR  2.714,  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  desires  to 
participate  as  a  party  shall  file  a  written 
petition  for  leave  to  intervene.  Petitions 
must  set  forth  with  particularity  the 
interest  of  the  petitioner  in  the 
proceeding,  how  that  interest  may  be 
affected  by  the  results  of  the  proceeding, 
including  the  reasons  why  the  petitioner 
should  be  permitted  to  intervene  with 
particular  reference  to  the  factors  set 
forth  in  10  CFR  2.714(d)(1),  and  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which  the 
petitioner  wishes  to  intervene. 

The  Commission,  the  presiding 
officer,  or  the  Atomic  Safety  and 
Licensing  Board  designated  to  rule  on 
petitions  to  intervene  shall,  in  ruling  on 
petitions  to  intervene,  consider  the 
following  factors,  among  other  things: 
(1)  The  natiu«  of  the  petitioner's  ri^t 
under  the  Act  to  be  made  a  party  to  the 
proceeding,  (2)  the  nature  and  extent  of 
the  petitioner's  property,  financial,  or 
other  interest  in  the  proceeding,  and  (3) 
the  possible  effect  of  any  order  that  may 
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be  entered  in  the  proceeding  on  the 
petitioner's  interest. 

All  such  petitions  must  be  filed  no 
later  than  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiatar.  Nontimely  filings  will  not  be 
entertained  absent  a  determination  by 
the  Commission,  the  presiding  officer, 
or  the  Atomic  Safety  and  Licensing 
Board  designated  to  rule  on  the  petition, 
that  the  petitian  should  be  granted 
based  upon  a  balancing  of  tibe  factors 
specified  in  10  CFR  2.714(a)(l)(iHv). 

The  Board  will  convene  a  special 
prehearing  conference  of  the  parties  to 
thQ  proceeding  and  persons  who  have 
filed  petitions  for  leave,to  intervene,  or 
their  counsel,  to  be  held  at  such  times 
as  may  be  appropriate,  at  a  place  to  be 
set  by  the  Board  for  the  purpose  of 
dealing  with  the  matters  specified  in  10 
CFR  2.751a.  Notice  of  this  special 
prehearing  conference  will  be  published 
in  the  Federal  Regi^er.  The  Board  will 
convene  a  prehearing  conference  of  the 
parties,  or  their  counsel,  to  be  held 
subsequent  to  any  special  prehearing 
conference,  after  discov^y  has  been 
completed,  or  within  such  other  time  as 
may  be  appropriate,  at  a  time  and  place 
to  be  set  by  the  Board  for  the  purpose 
of  dealing  with  the  matters  specified  in 
10  CFR  2.752. 

Not  later  than  fifteen  (15)  days  prior 
to  the  holding  of  the  special  prehearing 
conference  pursuant  to  §  2.751a,  or  if  no 
special  prehearing  conference  is  held, 
fifteen  (15)  days  prior  to  the  holding  of 
the  first  prehearing  conference,  the 
petitions  shall  file  a  supplement  to  his 
or  her  petition  to  intervene  that  must 
include  a  list  of  the  contentions  which 
petitioner  seeks  to  have  litigated  in  the 
hearing.  A  petitioner  who  fails  to  file  a 
supplement  that  satisfies  the 
requirements  of  10  CFR  2.714(b)(2)  with 
respect  to  at  least  one  contention  will 
not  be  permitted  to  participate  as  a 
party.  Additional  time  for  filing  the 
supplement  may  be  granted  based  upon 
a  balancing  of  the  factors  in  10  CFR 
2.714(a)(1). 

Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
&ct  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide 
the  following  information  with  respect 
to  each  contention:  (1)  A  brief 
explanation  of  the  bases  of  the 
contention.  (2)  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  ccmtention  at  the  hearing, 
together  with  references  to  those 
specific  sources  and  documents  of 
which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  fects  or  expert  opinion. 
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and  (3)  Sufficient  information  (which 
may  inaude  information  pursuant  to  10 
CFR  2.7Jj4(b)(2)(i)  and  (ii))  to  show  that 
a  genuiiie  dispute  exists  v^th  the 
applicant  on  a  material  issue  ofiaw  or 
fact.  This  showing  must  include 
references  to  the  specific  portions  of  the 
application  (including  the  applicant's 
environmental  report  and  s^ety  report) 
that  the  petitioner  disputes  and  the 
support  ng  reasons  for  each  dispute,  or, 
if  the  pe  titioner  believes  that  the 
applicat  ion  fails  to  contain  information 
on  a  reh  vant  matter  as  required  by  law, 
the  iden  tification  of  each  failure  and  the 
supporting  reasons  for  the  petitioner's 
belief.  Qn  issues  arising  under  NEPA, 
the  petitioner  shall  file  contentions 
based  ob  the  applicant's  environmental 
report.  The  petitioner  can  amend  those 
contentiJDns  or  file  new  contentions  if 
there  ar^  data  or  conclusions  in  the  NRC 
draft  or  final  EIS,  or  any  supplements 
relating  pereto,  that  differ  significantly 
fiom  th^  data  or  conclusions  iii  the 
applicailt's  document. 

The  C  }mmission,  the  presiding 
officer,  i  ir  the  Atomic  Safety  and 
Licensii  g  Board  designated  to  rule  on 
petition] ;  to  intervene  shall,  in  ruling  on 
the  adm  ssibility  of  a  contention,  refuse 
to  admit  a  contention  if:  (1)  The 
contenti  3n  and  supporting  material  fail 
to  satisf  the  requirements  of  10  CFR 
2.714(b)  2);  or  (2)  the  contention,  if 
proven,  iivoiild  be  of  no  consequence  in 
the  proc  ceding  because  it  would  not 
entitle  p  stitioner  to  relief. 

A  person  permitted  to  intervene 
becomei  a  party  to  the  proceeding, 
subject  tp  any  limitations  imposed 
pursuan ;  to  10  CFR  2.714(f).  Unless 
otherwi;  e  expressly  provided  in  the 
order  al  owing  intervention,  the 
granting  of  a  petition  for  leave  to 
interven  s  does  not  change  or  enlarge  the 
issues  s]  lecified  in  the  notice  of  hearing. 

Petitions  for  leave  to  intervene  may  be 
filed  by  delivery  to  the  NRC  Public 
Docimieht  Room  at  One  White  Flint 
North,  10555  Rockville  Pike,  Rockville, 
Marylanp  20852-2738,  or  by  mail 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatdry  Commission,  Washington, 
DC  20595-0001;  Attention:  Rulemakings 
and  Adjiidication  Staff.  A  copy  of  the 
petition  should  also  be  sent  to  the 
Assistant  General  Coimsel  for  Reactor 
Programp,  U.S.  Nuclear  Regulatory 
Commiiion,  Washington,  DC  20555- 
0001,  Li|lian  M.  Cuoco,  Senior  Counsel. 
Dominion  Resources  Services.  Inc.. 
Rope  Feiry  Road,  Waterford.  CT  06385. 
and  to  Ejavid  R.  Lewis,  Shaw  Pittman, 
2300  N.  Street  NW.,  Washington,  DC 
20037.  All  petitions  must  be 
accompanied  by  proof  of  service  upon 
all  partii  ts  to  the  proceeding  or  their 
attorney  i  of  record. 


A  person  who  is  not  a  party  may,  in 
the  discretion  of  the  presiding  officer,  be 
permitted  to  make  a  limited  ^pearance 
by  making  an  oral  or  written  statement 
of  his  position  on  the  issues  at  any 
session  of  the  hearing  or  any  prehearing 
conference  within  such  limits  and  on 
such  conditions  as  may  be  fixed  by  the 
presiding  officer,  but  may  not  otherwise 
participate  in  the  proceeding. 

A  copy  of  the  Dominion  ESP 
application  is  available  for  public 
inspection  at  the  Conunission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  are  accessible 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  PubUc  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-nn/ 
adams.html.  The  accession  number  for 
the  application  is  ML032731517. 
Persons  who  do  not  have  access  to 
ADAMS,  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  staff  by  telephone  at  1- 
800-397-4209.  301-415-4737  or  by  e- 
mail  to  pdi®nic.gov. 

Dated  at  Rockville,  Maryland,  this  25th  day. 
of  November,  2003.  ; 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  03-29898  Filed  12-1-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-28q 

Energy  Nuctoar  Operations,  Inc.,  Indian 
Point  Nuclear  Generating  Unit  No.  3, 
Environmental  Aseessment  and 
Rnding  ol  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  50,  section  50.60(a)  for 
Facility  Operating  License  No.  DPR-64, 
issued  to  Entergy  Nuclear  Operations. 
Inc.  (the  licensee),  for  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3),  located  in  Westchester 
County,  New  Yoit.  Therefore,  as 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  provide 
an  exemption  from  the  reqiiirements  of 
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10  CFR  50.60(a)  to  permit  the  use  of  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code),  Section  XI,  Code 
Case  N-640,  "Alternative  Requirement 
Fracture  Toughness  for  Development  of 
P-T  [Pressure  and  Temperature]  Limit 
Curves  for  ASME  Section  XI  Division  I," 
in  lieu  of  10  CFR  part  50,  appendix  G, 
paragraph  1. 
,      The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
May  28,  2003. 

The  Need  for  the  Proposed  Action 

The  proposed  action  provides  relief 
from  the  restriction  of  the  P-T  operating 
window  defined  by  the  P-T  operating 
and  test  curves  developed  in  accordance 
with  ASME  Code,  Section  XI,  Appendix 
G  procedure.  ASME  Code,  Section  XI, 
Appendix  G  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  reactor  pressure  vessel 
materials  and  the  estimated  effects  of 
operation.  Since  1974,  the  level  of 
knowledge  about  these  topics  has  been 
greatly  expanded.  This  increased 
knowledge  permits  relaxation  of  the 
ASME  Code,  Section  XI,  Appendix  G, 
requirements  via  application  of  ASME 
Code  Case  N-640  while  maintaining  the 
underlying  purpose  of  the  ASME  Code, 
Section  XI,  Appendix  G  procedure.  The 
restriction  of  the  P-T  operating  and  test 
curves  developed  in  accordance  with 
ASME  Code,  Section  XI,  Appendix  G 
procedure  would  challenge  the 
operations  staff  when  operating  at  low 
temperatures. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes  as 
set  forth  below,  there  are  no  significant 
environmental  impacts  associated  with 
the  use  of  the  alternative  analysis 
methods  to  support  the  revision  of  the 
P-T  curves. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 


nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  IP3,  dated 
September  1972. 

Agencies  and  Persons  Consulted 

On  November  20,  2003,  the  staff 
consulted  with  the  New  York  State 
official,  Mr.  John  Spath  of  the  New  York 
State  Research  and  Development 
Authority,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  28,  2003.  Documents  may  be 
examined,  and/ or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  Public 
File  Area  Ol  F21,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdi@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November  2003. 


For  the  Nuclear  Regulatory  Commission. 
Richard  |.  Laufer, 

Chief.  Section  1.  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  03-29901  Filed  12-1-03;  8:45  am] 
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Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  a  revision  of  a  guide 
in  its  Regulatory  Guide  Series.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in  its 
review  of  applications  for  permits  and 
licenses,  and  data  needed  by  the  NRC 
staff  in  its  review  of  applications  for 
permits  and  licenses. 

Regulatory  Guide  1.198,  "Procedures 
and  Criteria  for  Assessing  Seismic  Soil 
Liquefaction  at  Nuclear  Power  Plant 
Sites,"  has  been  developed  to  provide 
guidance  to  license  applicants  on 
acceptable  methods  for  evaluating  the 
potential  for  earthquake-induced 
instability  of  soils  resulting  from 
liquefaction  and  strength  degradation. 
The  guidance  includes  procedures  and 
critOTia  currently  applied  to  assess  the 
liquefaction  potential  of  soils  ranging 
from  gravel  to  clays. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 
Questions  on  the  content  of  this  guide 
may  be  directed  to  Mr.  Y.  Li,  (301)  415- 
4141;  email  yx/l@nir.gov. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  iittp.//ivivw.nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies    ' 
of  regulatory  guides  may  be  obtained 
ft"ee  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
e-mail  to  distribution@nrc.gov.  Issued 
guides  may  also  be  purchased  from  the 
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National  Technical  Information  Service 
(NTIS)  on  a  standing  order  basis.  Details 
on  this  service  may  be  obtained  by 
writing  NTIS  at  5285  Port  Royal  Road. 
Springfield.  VA  22161;  telephone  1- 
800-553-€847;  http://www.ntis.gov. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)) 

Dated  at  Rockville,  MD  this  21st  day  of 
November  2003. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  03-29900  Filed  12-1-03;  8:45  am] 

BIUJNGCOOE  7590-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pilot  Program  on  the  Use  of  Alternative 
Dispute  Resoiution  in  the  Enforcement 
Program;  Request  for  Comments  and 
Announcement  of  Public  Meeting 

AGENCY:  Nuclear  Regulator^' 

Commission. 

ACTION:  Request  for  comments  and 

announcement  of  public  meeting. 


SUMMARY:  The  Commission  has  recently 
approved  an  NRC  staff  proposal  to 
develop  a  pilot  program  on  the  use  of 
"Alternative  Dispute  Resolution"  (ADR) 
in  cases  involving  the  NRC's 
enforcement  activities  concerning 
allegations  or  findings  of  discrimination 
and  other  wrongdoing.  See  SECY-03- 
0115.  "ADR"  is  a  term  that  refers  to  a 
number  of  processes  that  can  be  used  in 
assisting  parties  in  resolving  disputes 
and  potential  conflicts.  Most  of  Uiese 
processes  are  voluntary,  where  the 
parties  to  the  dispute  are  in  control  of 
the  decision  on  whether  to  participate 
in  the  process  and  whether  to  agree  to 
any  resolution  of  the  dispute.  The 
parties  are  assisted  in  their  efforts  to 
reach  agreement  by  a  neutral  third 
party.  TTie  NRC  stafi^s  now  proceeding 
to  develop  the  policies  and  procedures 
for  implementation  of  the  pilot  program. 
As  an  iiutial  step  in  the  development  of 
the  pilot  program,  the  NRC  will  be 
holding  a  public  workshop  on  December 
10,  2003,  at  One  White  Flint  North, 
11555  Rockville  Pike,  Room  014B6. 
Rockville.  Maryland  from  9  a.m.-3:30 
p.m.  to  discuss  multiple  issues.  These 
issues  include:  (1)  How  should  cases  be 
selected  for  the  use  of  ADR?.  (2)  What 
ADjR  processes  should  be  used?,  (3) 
What  is  the  appropriate  NRC 
involvement  in  the  early  ADR  process?, 
(4)  Who  Should  Participate  in  the  ADR 
Process?.  (5)  How  Should  Neutrals  Be 


Select©  1?.  (6)  How  Should 
Confid*  ntiality  Be  Handled?,  (7)  What 
Inform!  tion  Concerning  ADR  Sessions 
Should  Be  Public?,  (8)  How  Will  NRC 
interna  management  procedures  Be 
Impact*  d?,  (9)  How  Will  The  Program 
Be  Cooi  dinated  with  NRC  Enforcement 
Process^"  (10)  What  Training  Will  Be 
Done?,  i  ind  (11)  How  Will  The  Program 
Be  Eval  iated?  These  issues  are 
address  sd  in  a  document  for  comment 
on  the  I  IRC's  Web  site  at  http:// 
www.nt  c.gov:  select  What  We  Do, 
Enforce  nent,  then  Alternative  Dispute 
Resolut  on.  This  document  is  also 
availab  b  in  ADAMS  at  ML033290248. 
DATES: '  'he  comment  period  expires 
Decemler31,  2003. 

ADORES!  »ES:  Submit  written  responses  to 
the  issu  ;s  addressed  in  the  "ADR  Pilot 
Progran  Discussion  Issues"  document 
include  1  on  the  ADR  Web  page  to  Chief, 
Rules  aj  id  Directives  Branch,  Division  of 
Admini  >trative  Services,  Office  of 
Admini  stration.  Mail  Stop  T-6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washin  {ton,  DC  20555-0001.  Hand 
deliver  ;omments  to:  11555  Rockville 
Pike,  Kc  ckville,  Marvland,  between  7:30 
a.m.  an(  4:15  p.m..  Federal  workdays. 
Comme  Us  may  be  submitted  bye-mail 
to  nnre  j®nrc.gov.  Copies  of  comments 
receive*  may  be  examined  at  the  NRCs 
Public  I  ocument  Room,  located  at  One 
White  F  int  North  (01-F21).  Rockville, 
Marylaijd,  20852-2738. 
FOR  FUR  THER  INFORMATION  CONTACT:  Nick 
Hilton,  ilnforcement  Specialist,  Office  of 
Enforce  nent,  U.S.  Nuclear  Regulatory 
Commis  sion,  Washington,  DC  20555- 
0001,  (3  31)  415-2741,  e-mail 
ndh@nr  :gov. 

Dated  i  t  Rockville,  Maryland,  this  25th  day 
of  Noven  iber,  2003. 

For  th«  Nuclear  Regulatory  Commission. 
Frajili  I.  ikingel. 
Director.  Office  of  Enforcement. 
[FR  Doc.  93-29902  Filed  12-1-03;  8:45  am] 

BILLING  C(  OE  7590-01-P 


SECUR  TIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 


Upon 
From 
Office  of 
Washing!  o 
Extensioi  i 

Rulel 
264, 


1  Vritten  Request,  Copies  Available 
:  Se  :urities  and  Exchange  Commission, 
Filings  and  Information  Services, 
m,  DC  20549. 


Ad-4(b)  and  (c),  SEC  File  No.  270- 
0MB  Control  No.  3235-0341. 


Notici  '■  is  hereby  given  that  pursuant 
to  the  Pi  perwork  Reduction  Act  of  1995 
(44  U.S.  :.  3501  et  seq.),  the  Securities 
and  Exc  lange  Commission 


("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  17Ad--«(b)  and  (c)  Notices 
Regarding  Exempt  Transfer  Agent 
Status 

Rule  17Ad-4(b)  and  (c)  are  used  to 
document  when  transfer  agents  are 
exempt,  or  no  longer  exempt,  from  the 
minimxmi  i>erfonnance  standards  and 
certain  recordkeeping  provisions  of  the  _ 
Commission's  transfer  agent  rules.  Rule 
17Ad-4(c)  sets  forth  the  conditions 
under  which  a  registered  transfer  agent 
loses  its  exempt  status.  Once  the 
conditions  for  exemption  no  longer 
exist,  the  transfer  agent,  to  keep  the 
appropriate  regulatory  authority 
("ARA")  apprised  of  its  current  status, 
must  prepare,  and  file  if  the  ARA  for  the 
transfer  agent  is  the  Board  of  Governors 
of  the  Federal  Reser\'e  System 
("BGFRS")  or  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),  a 
notice  of  loss  of  exempt  status  under 
paragraph  (c).  The  transfer  agent  then 
cannot  claim  exempt  status  under  Rule 
17Ad-4(b)  again  until  it  remains  subject 
to  the  minimimi  performance  standards 
for  non-exempt  transfer  agents  for  six 
consecutive  months.  The  ARAs  use  the 
information  contained  in  the  notice  to 
determine  whether  a  registered  transfer 
agent  qualifies  for  the  exemption,  to 
determine  when  a  registered  transfer 
agent  no  longer  qualifies  for  the 
exemption,  and  to  determine  the  extent 
to  which  that  transfer  agent  is  subject  to 
regulation. 

The  BGFRS  receives  approximately 
twelve  notices  of  exempt  status  and  six 
notices  of  loss  of  exempt  status 
annually-  The  FDIC  receives 
approximately  eighteen  notices  of 
exempt  status  and  three  notices  of  loss 
of  exempt  status  annually.  The 
Commission  and  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC")  do 
not  require  transfer  agent  to  file  notice 
of  exempt  status  or  loss  of  exempt 
status.  Instead,  transfer  agents  whose 
ARA  is  the  Commission  or  OCC  need 
only  to  prepare  and  maintain  these 
notices.  The  Commission  estimates  that 
approximately  sixteen  notices  of  exempt 
status  and  loss  of  exempt  .status  are 
prepared  annually  by  transfer  agents 
whose  ARA  is  the  Commission. 
Similarly,  the  OCC  estimates  that  the 
transfer  agents  for  which  it  is  the  ARA 
prepare  and  maintain  approximately 
fifteen  notices  of  exempt  status  and  loss 
of  exempt  status  annually.  Thus,  a  total 
of  approximately  seventy  notices  of 
exempt  status  and  loss  of  exempt  status 
are  prepared  and  maintained  by  transfer 
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agents  annually.  Of  these  seventy 
notices,  approximately  forty  are  filed 
with  an  ARA.  Any  additional  costs 
associated  with  filing  such  notices 
would  be  limited  primarily  to  postage, 
which  would  be  minimal.  Since  the 
Commission  estimates  that  no  more 
than  one-half  hour  is  required  to 
prepare  each  notice,  the  total  annual 
burden  to.transfer  agents  is 
approximately  thirty-five  hours.  The 
average  cost  per  hour  is  approximately 
$30.  Therefore,  the  total  cost  of 
compliance  to  the  transfer  agent 
community  is  $1 ,050. 

Transfer  agents  should  prepare  and 
maintain  in  its  possession  or  file  with 
its  ARA  notice  of  exempt  status  or  loss 
of  exempt  status  for  the  period  of  the 
exemption  or  loss  of  exemption.  When 
the  transfer  agent's  status  changes,  the 
transfer  agent  should  file  a  notice  of 
exempt  status  or  loss  of  exempt  status 
reflecting  that  change.  The  notice 
requirement  is  mandatory  to  determine 
when  a  registered  transfer  agent  no 
longer  quali^es  for  the  exemption,  and 
to  determine  the  extent  to  which  that 
transfer  agent  is  subject  to  regulation. 
Notices  submitted  according  to  Rule 
17Ad-4(b)  &  (c)  will  not  be  kept 
confidential.  Please  note  that  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Seciuities  and 
Exchange  Conunission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington.  DC  20503;  and 
(ii)  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street.  . 
NW.  Washington,  DC  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  November  25,  2003. 
Margaret  H.  McFaiiand, 
Deputy  Secretary. 

IFR  Doc.  03-29933  Filed  12-1-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Flecpjest 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Conunission, 


Office  of  Filing  and  Information  Services, 
Washington,  DC  20549. 
Extension: 
Rule  30e-2,  SEC  File  No.  270-^37,  OMB 
Control  No.  3235-0494. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  (the  "Paperwork 
Reduction  Act")  the  Securities  and 
Exchange  Conunission  ("Commission") 
is  soliciting  comments  on  the 
collections  of  information  summarized 
below.  The  Commission  plans  to  submit 
this  existing  collection  of  information  to 
the  Office  of  Management  and  Budget 
for  extension  and  approval. 

Section  30(e)  of  tne  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
29(e)l  (the  "Investment  Company  Act" 
or  "Act")  and  rule  30e-2  ^  thereimder 
(17  CFR  270.30e-2]  require  registered 
unit  investment  trusts  ("UTTs")  that 
invest  substantially  all  of  their  assets  in 
securities  of  a  management  investment 
company  2  ("fund")  to  send  to 
shareholders  at  least  semi-annually  a 
report  containing  certain  financial 
statements  and  other  information. 
Specifically,  rule  30e-2  requires  that  the 
report  contain  the  financial  statements 
and  other  information  that  rule  30e-l 
imder  the  Act  [17  CFR  270.30e-ll 
requires  to  be  included  in  the  report  of 
the  underlying  fund  for  the  same  fiscal 
period.  Rule  30e-l  requires  that  the 
underlying  fund's  report  contain,  among 
other  things,  the  financial  statements 
and  other  information  that  is  required  to 
be  included  in  such  report  by  the  fund's 
registration  form.  Preparing  and  sending 
the  above-described  reports  under  rule 
30e-2  are  collections  of  information 
under  the  Paperwork  Reduction  Act. 

Rule  30e-2,  however,  permits,  under 
certain  conditions,  delivery  of  a  single 
shareholder  report  to  investors  who 
share  an  address  ("householding").  The 
piupose  of  the  householding  provisions 
of  the  rule  is  to  reduce  the  amount  of 
duplicative  reports  delivered  to 
investors  sharing  the  same  address. 
Specifically,  rule  30e-2  permits 
householding  of  annued  and  semi- 
annual reports  by  UTTs  to  satisfy  the 
delivery  requirements  of  rule  30e-2  if, 
in  addition  to  the  other  conditions  set 


<  Rule  30e-2  was  originally  adopted  as  rule  30d- 
2,  but  was  redesignated  as  rule  30e-2  effective 
February  15,  2001.  See  Role  of  Independent 
Directors  of  Investment  Companies,  Securities  Act 
Rel.  No.  7932:  Exchange  Act  Rel.  No.  43786; 
Investment  Company  Act  Rel.  No.  24816  (Jan.  2, 
2001)  (66  FR  3734  (Jan.  16.  2001)]. 

^  Management  investment  companies  are  defined 
in  section  4(3)  of  the  Investment  Company  Act  as 
any  investment  company  other  than  a  face-amount 
certificate  company  or  a  unit  investment  trust,  as 
those  terms  are  defined  in  sections  4(1)  and  4(2)  of 
the  Investment  Company  Act.  See  15  U.S.C 
80a-4. 


forth  in  the  rule,  the  VTT  has  obtained 
from  each  applicable  investor  written  or 
implied  consent  to  the  householding  of 
shareholder  reports  at  such  address.  The 
rule  requires  UTTs  that  wish  to 
household  shareholder  reports  with 
implied  consent  to  send  a  notice  to  each 
applicable  investor  stating  that  the 
investors  in  the  household  will  receive 
one  report  in  the  futtire  unless  the 
investors  provide  contrary  instructions. 
In  addition,  at  least  once  a  year,  UITs 
relying  on  the  rule  for  householding 
must  explain  to  investors  who  have 
provided  written  or  implied  consent 
how  they  can  revoke  their  consent. 
Preparing  and  sending  the  initial  notice 
and  the  annual  explanation  of  the  right 
to  revoke  consent  are  collections  of 
information  under  the  Paperwork 
Reduction  Act. 

The  purpose  of  the  requirement  that 
UITs  that  invest  substantially  all  of  their 
assets  in  securities  of  a  fimd  transmit  to 
shareholders  at  least  semi-annually 
reports  containing  financial  statements 
and  certain  other  information  is  to 
apprise  current  shareholders  of  the 
operational  and  financial  condition  of 
the  Urr.  Absent  the  requirement  to 
disclose  all  material  information  in 
reports,  investors  would  be  unable  to 
obtain  accurate  information  upon  which 
to  base  investment  decisions  and 
consumer  confidence  in  the  securities 
industry  might  be  adversely  affected. 
Requiring  the  submission  of  these 
reports  to  the  Commission  permits  us  to 
verify  compliance  with  securities  law 
requirements. 

The  pm-pose  of  the  notice  and  annual 
explanation  requirements  associated 
with  the  householding  provisions  of  the 
rule  is  to  ensure  that  investors  who  wish 
to  receive  individual  copies  of 
shareholder  reports  are  able  to  do  so. 

The  Commission  estimates  that  as  of 
April  2003,  approximately  733  UTTs 
were  subject  to  the  provisions  of  rule 
30e-2.  The  Commission  further 
estimates  that  the  annual  burden 
associated  with  rule  30e-2  is  121  hours 
for  each  UTT,  including  an  estimated  20 
hours  associated  with  the  notice 
requirement  for  householding  and  an 
estimated  1  hour  associated  with  the 
explanation  of  the  right  to  revoke 
consent  to  householding,  for  a  total  of 
88,693  burden  hoiu's. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  piuposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

In  addition  to  the  burden  hours,  the 
Conunission  estimates  that  the  cost  of 
contracting  for  outside  services 
associated  with  complying  with  rule 
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30e-2  is  $12,000  per  respondent  (80 
hours  times  $150  per  hour  for 
independent  auditor  services),  for  a  total 
of  $8,796,000  ($12,000  per  respondent 
times  733  respondents). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated  ' 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  youur  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/QO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549. 

'Dated:  November  25,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-29934  Filed  12-1-03;  8:45  am] 

■LUNG  COW  W10-01-P 


SECURfTIES  AND  EXCHANGE 
COMMSStON 

Issuer  Dslisting;  Notice  of  Application 
of  Prsfeffsd  income  Fund  Incorporated 
To  Withdraw  From  Listing  and 
nsgistratlow  Its  Common  Stock,  $.01 
Par  Valus,  From  Listing  and 
Registration  on  the  Pacific  Exchange, 
Inc.  FNe  No.  1-06179 

November  25, 2003. 

The  Preferred  Income  Fund 
Incorporated,  a  Maryland  corporation 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant- 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
12d2-2(d)  thereunder,^  to  withdraw  its 
common  stock,  $.01  par  value, 
("Security"),  firom  listing  and 
registration  on  the  Pacific  Exchange, 
Inc.  ("PCX"  or  "Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
April  25,  2003,  to  withdraw  its  Security 
firom  listing  on  the  Exchange.  In  making 
its  decision  to  delist  its  Security  from 


'  15  U.S.C  78Ad). 

» 17  CFR  240.12d2-2(d). 
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the  PCX  the  Issuer  states  that:  (i)  At  the 
time  the  Security  was  listed  on  the  PCX 
on  Marc  i  10,  1995,  the  expectation  was 
that  con  petition  from  a  second  trading 
venue  v\  ould  bertefit  shareholders  by 
narrowiig  bid/offer  spreads,  and 
provide  shareholders  additional 
liquidit]  during  the  time  period  the  PCX 
reraaine  i  opened  following  the  New 
York  St<  ck  Exchange  close;  (ii)  since  the 
PCX  wai :  purchased  by  Archipelago 
flxchanf  e  and  converted  to  a  fully 
electron  c  format,  bid/offer  spreads  on 
the  PCX  have  widened  dramatically, 
adverse:  y  impacting  shareholders' 
executicms;  and  (iii)  the  Issuer  has  been 
unable  tp  obtain  statistics  from  the  PCX, 
making  it  impossible  to  track  historic 
trading  yoliune  and  determine  the 
efficiendy  of  executions. 

The  Is  suer  stated  in  its  application 
that  it  h(  IS  complied  with  the  PCX  Rule 
5.4(b)  th  at  governs  the  removal  of 
securitit  s  from  listing  and  registration 
on  the  Exchange.  The  Issuer's 
application  relates  solely  to  the 
withdrai^al  of  the  Secmity  from  listing 
and  registration  on  the  rcx  and  from 
registrat  on  imder  section  12(b)  ^  of  the 
Act  and  shall  not  affect  its~ obligation  to 
be  regisi  ered  imder  section  12(g)  of  the 
Act.4 

Any  i]  iterested  person  may,  on  or 
before  Dbcember  19,  2003,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  PCX 
and  what  terms,  if  any,  should  be 
imposeq  by  the  Conunission  for  the 
protectian  of  investors.  The 
CommisEion,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting,  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  0n  the  matter. 

For  tfaelCommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 


Jonathan 

Secretary 
[FRDoc. 
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SECURITIES  AND  EXCHANGE 
COMIMISSiON 

Issuer  Delisting;  Notice  of  Application 
of  the  Preferred  Income  Opportunity 
Fund  Incorporated  To  Withdraw  From 
Listing  and  Registration  Its  Common 
Stock,  $.01  Par  Value,  From  Listing 
and  Registration  on  ttie  Pacific 
Exchange,  Inc.  Hie  No.  1-06495 

November  25,  2003. 

The  Preferred  Income  Opportunity 
Fund  Incorporated,  a  Maryland 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  common 
stock,  $.01  par  value,  ("Security"),  from 
listing  and  registration  on  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
April  25,  2003,  to  withdraw  its  Security 
from  listing  on  the  Exchange.  In  making 
its  decision  to  delist  its  Security  from 
the  PCX  the  Issuer  states  that:  (i)  At  the 
time  the  Security  was  listed  on  the  PCX 
on  March  10, 1995,  the  expectation  was 
that  competition  from  a  second  trading 
venue  would  benefit  shareholders  by 
narrowing  bid/offer  spreads,  and 
provide  shareholders  additional 
liquidity  during  the  time  period  the  PCX 
remained  opened  following  the  New 
York  Stock  Exchange  close;  (ii)  since  Yhe 
PCX  was  purchased  by  Archipelago 
Exchange  and  converted  to  a  fully 
electronic  format,  bid/offer  spreads  on 
the  PCX  have  widened  dramatically, 
adversely  impacting  shareholders' 
executions;  and  (iii)  the  Issuer  has  been 
unable  to  obtain  statistics  from  the  PCX, 
making  it  impossible  to  track  historic 
trading  volume  and  determine  the 
efficiency  of  executions. 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  PCX  Rule 
5.4(b)  that  governs  the  removal  of 
securities  frem  listing  and  registration 
on  the  Exchange.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Seciuity  from  listing 
and  registration  on  the  PCX  and  from 
registration  under  section  12(b)  3  of  the 
Act  and  shall  not  affect  its  obligation  to 
be  registered  under  section  12(g)  of  the 
Act." 

Any  interested  person  may,  on  or 
before  December  19,  2003,  submit  by 
letter  to  the  Secretary  of  the  Seciu-ities 


'  15  use.  78W). 
2 17  CFR  240.12d2-2(d). 
M5  U.S.C.  78i(b). 
"  15  U.S.C.  7«i[g). 
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and  Exdiange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609,  facts  beaiing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  PCX 
and  what  terms,  if  any,  should  be 
imposed  byihe  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a     ^ 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  5 

Jonathan  G .  iCatz, 

Secretary. 

[FR  Doc.  03-29936  Filed  12-1-03^8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27768] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  25,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  under  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  siunmarized 
below.  The  application(s)  and/or 
declaration(s]  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  18,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  18,  2003,  the 
application(s)  and/or  declaration(s),  as 


filed  or  as  amended,  may  be  granted 
and/or  pennitted  to  become  effective. 

CenterPoint  Energy,  Inc.,  et.  al.  (70- 
19128) 

CenterPoint  Energy,  Inc. 
("Centeri»oint"),  1111  Louisiana. 
Houston,  Texas,  77002,  a  registered 
holding  company  under  the  Act;  its 
subsidiary.  Utility  Holding,  LLC,'  200 
West  Ninth  Street  Plaza,  Suite  411, 
Wilmington,  Delaware  19801;  and 
CenterPoint  Energy  Houston  Electric, 
LLC  ("T&D  Utility"),  1111  Louisiana, 
Houston,  Texas,  77002,  an  indirect 
electric  public  utility  subsidiary  of 
CenterPoint  (together,  "Applicants") 
have  filed  a  post-effective  amendment 
under  sections  6  and  7  of  the  Act  and 
rules  44  and  54  under  the  Act,  to  their 
previously  filed  application-declaration 
("Declaration"). 

The  Applicants  are  asking  the 
Commission  to  modify  the  authority 
granted  under  the  order  dated  June  30, 
2003  (Holding  Company  Act  Release 
No.  35-27692)  ( 'Omnibus  Financing 
Order"),  as  supplemented  by  the  order 
dated  August  1,  2003  (Holding 
Company  Act  Release  No.  35-27705) 
(collectively,  "T&D  Utility  Financing 
Orders").  The  T&D  Utifity  Financing 
Orders  authorized  the  T&D  Utility  to:  (1) 
Issue  up  to  $500  million  principal 
amount  of  incremental  external  debt 
secm-ities  through  June  30,  2005 
("Authorization  Period")  so  that  the 
total  amount  of  T&D  Utility  external 
debt  would  not  exceed  $3,603  billion 
principal  amount  ("T&D  Utility 
Additional  Debt  Limit")  at  any  one  time 
outstanding  during  the  Authorization 
Period;  and  (2)  enter  into  obligations 
with  respect  to  tax-exempt  debt  issued 
on  its  behalf  by  governmental 
authorities  in  connection  with  the 
refunding  of  outstanding  tax-exempt 
debt  assumed  by  CenterPoint  in 
connection  with  the  electric 
restructuring  by  which  CenterPoint  and 
Utility  Holding,  LLC  became  holding 
companies  for  the  T&D  Utility. 

The  T&D  Utility  has  issued  $300 
million  principal  amount  of  debt 
securities  under  the  authority  granted  in 
the  T&D  Utility  Financing  Orders.  The 
T&D  Utility  has  remaining  authority  to 
issue  up  to  $200  million  principal 
amount  of  incremental  external  debt 
securities  during  the  Authorization 
Period. 

Applicants  request  the  Commission  to 
modify  the  existing  authority  under  the 
T&D  Utility  Financing  Orders  to  permit 


»17CFR200.30-3{a){l). 


'  CenterPoint  holds  its  utility  interests  through 
Utility  Holding,  LLC.  a  Delaware  limited  liability 
company  that  is  a  conduit  entity  formed  solely  to 
minimize  tax  liability. 


the  T&D  Utility  to  issue  an  additional 
$300  million  principal  amount  of 
incremental  external  debt  securities 
during  the  Authorization  Period,  so  that 
the  amoimt  of  the  T&D  Utility 
Additional  Debt  Limit  would  increase  to 
$3,903  billion  principal  amount  during 
the  Authorization  Period.  Applicants 
request  that  the  Commission  reserve 
jurisdiction  over  the  issuance  of  $250 
million  principal  amoimt  of  incremental 
.  external  debt,  out  of  the  $300  million 
principal  amount  of  debt  authority 
requested,  tmtil  completion  of  the 
record. 

Prior  to  the  electric  restructuring,  a 
utility  to  which  the  T&D  Utility  is  the 
corporate  successor  entered  into 
agreements  with  certain  governmental 
authorities  ("Authorities")  for  the 
issuance  of  pollution  control  bonds 
("Bonds")  by  those  Authorities.  Under 
these  agreements,  the  proceeds  of  the 
Bonds  were  used  by  the  utility  to 
finance  qualifying  pollution  control 
facilities  used  in  its  business  or  to 
refund  bonds  previously  issued  for  that 
piu-pose.  In  connection  with  the  electric 
restructuring:  (1)  CenterPoint  assumed 
the  installment  payment  obligations  of 
the  utility;  (2)  the  mortgage  bonds  that 
seemed  certain  of  these  obligations 
remained  with  the  T&D  Utility  as 
corporate  successor  to  the  utility;  and 
(3)  the  T&D  Utility  issued  promissory 
notes  payable  to  CenterPoint  with 
pa3Tnent  terms  equivalent  to 
CenterPoint's  installment  payment 
obligations  for  each  series  of  secured 
bonds. 

Certain  of  these  currentiy  outstanding 
Bonds  are,  or  soon  will  become, 
callable.  The  Applicants  believe,  on  the 
basis  of  currently  available  information, 
including  ciurent  interest  rates  and 
other  factors,  that  it  would  be  in  the  best 
interest  of  the  T&D  Utility  to  cause  some 
or  all  of  these  Bonds  to  be  refimded 
prior  to  their  maturity.  In  connection 
with  any  refunding,  the  T&D  Utility 
would  request  the  relevant  Authorities 
to  issue  a  new  series  of  revenue 
refunding  bonds,  the  proceeds  of  which 
would  ultimately  be  used  to  redeem  up 
to  approximately  $250  million  of  Bonds 
supported  by  CenterPoint  installment 
payment  obligations.  The  new  series  of 
revenue  refimding  bonds  would  be 
issued  by  the  applicable  governmental 
Authority  on  behalf  of  the  T&D  Utility, 
and  supported  by  credit  support  in  the 
form  of:  (1)  T&D  Utility  installment 
payment  obligations;  (2)  possibly,  a 
separate  series  of  T&D  Utility  first 
mortgage  bonds  or  general  mortgage 
bonds;  and  (3)  possibly,  bond  insurance. 
As  noted  above,  the  T&D  Utility  has 
outstanding  promissory  notes  payable  to 
CenterPoint  for  each  series  of 


67496 


Federal  Register/ Vol.  6i ,  No.  231 /Tuesday.  December  2,  2003 /Notices 


outstanding  Bonds.  These  intercompany 
notes  that  the  TfcD  Utility  owes  to 
CenterPoint  would  be  "deemed  paid" 
when  the  outstanding  Bonds  are 
redeemed.  In  addition,  the  redemption 
of  the  outstanding  Bonds  would  result 
in  a  corresponding  satisfaction  of  the 
related  series  of  currently  outstanding 
mortgage  bonds. 

The  precise  amount  of  the  costs 
associated  with  the  refunding  will  not 
be  known  until  the  refinancing  is 
complete  but  the  fees  and  terms  and 
conditions  of  the  refinancing  will 
comply  with  the  terms  and  conditions 
established  in  the  Omnibus  Financing 
Order.  Among  other  things,  Applicants 
would  continue  to  comply  with  the 
investment  grade  and  equity 
capitalization  criteria  in  the  Omnibus 
Financing  Order.  In  particular,  the  T&D 
Utility  will  continue  to  maintain  a    ° 
minimum  of  30%  common  equity^  as 
required  by  the  Omnibus  Financing 
Order. 

Dominion  Resoorces,  Inc.,  et  al.  (7(K 
10144) 

Dominion  Resources,  Inc.  ("DRI"),  a 
registered  holding  company,  and 
Consolidated  Natural  Gas  Company 
("CNG"),  a  regi.stered  holding  company 
and  direct  subsidiary  of  DRI 
("Applicants"),  both  at  120  Tredegar 
Street,  Richmond,  VA  23219,  have  filed 
a  declaration  ("Declaration")  under 
sections  6(a)  and  7  of  the  Act  and  rules 
53  and  54  under  the  Act. 

I.  Request  To  Issue  and  SeU  Shcni-Term 
Debt 

DRI  and  CNG,  each  requests  authority 
to  issue  short-term  debt  through 
December  31,  2004.  DRI  and  CNG 
request  authorization  to  issue  short-term 
debt  including,  but  not  limited  to,  the 
issuance  of  commercial  paper,  in  an 
aggregate  amount  of  up  to  $4.0  billion 
principal  amount  outstanding  at  any 
one  time,  $2.0  billion  for  DRI  and  $2.0 
billion  for  CNG.  The  short-term  debt 
will  enable  DRI  to  support  its  Money 
Pool  and  other  short-term  financing 
needs,  which  vary  significantly  during  a 
calendar  period.  This  $2.0  billion  short- 
term  debt  authorization  will  enable  CNG 
to  support  its  short-term  financing 
needs  which  vary  significantly  during  a 
calendar  period. 

^ort-term  borrowings  from  banks  or 
other  financial  institutions  borrowings 
will  be  evidenced  by  (a)  "transactional" 
promissory  notes  to  be  dated  the  date  of 
such  borrowings  and  to  mature  not  more 
than  one  year  aJFter  the  date  thereof  or 
(b)  "grid"  promissory  notes  evidencing 
all  outstanding  bonxiwings  from  the 
respective  lender,  to  be  dated  as  of  the 
date  of  the  first  borrowing  evidenced 


thereb}iL  with  each  borrowing  maturing 
not  mote  than  one  year  thereafter.  DRI 
and  Chtj  state  that,  at  any  given  time, 
some  oi  all  of  its  outstanding  short-term 
notes  will  be  issuable  in  connection 
with  th|!  establishment  of  back-up  credit 
facilitieis  to  support  DRI's  and  CNG's 
commgcial  paper  program,  but  that  the 
credit  facilities  will  not  be  drawn  upon 
and  no  borrowings  will  occur,  except  in 
certain  limited  circumstances,  at  which 
time  obligations  under  the  relkted 
commercial  paper  will  be  paid.  Thus, 
short-term  notes  issued  in  connection 
with  th^  establishment  of  commercial 
paper  bbck-up  facilities  backstop  and 
duplies  [e  commercial  paper  issuances 
and  she  uld  not  be  deemed  to  be 
borrow  ngs  under  DRI's  and  CNG's 
financii  ig  authorization  unless  and  until 
an  actu  il  borrowing  occurs  und^  the 
related  ;redit  facility.  Additionally, 
with  rei  pect  to  any  "grid"  notes  issued 
by  App  icants,  only  the  amount  actually 
outstan  ling  at  any  given  time  shall  be 
conside  -ed  a  borrowing.  DRI  and  CNG 
each  pr  ipose  to  issue  emd  sell  the 
commefcial  paper  at  market  rates  with 
varyingimaturities  not  to  exceed  270 
days. 

II.  Para  meters  for  Financing 
Author  zation 

Authi  trization  is  requested  to  engage 
in  certa  n  financing  transactions 
through  December  31,  2004  for  which 
the  spe4  ific  terms  and  conditions  are 
.not  at  tftis  time  known.  The  following 
general  terms  will  be  applicable,  where 
appropi  iate  to  the  financing 
transact  ions: 

Common  Equity.  Consistent  with  the 
current  authority,  the  Applicants  will 
each  maintain  common  equity  of  at  least 
30%  of  Its  consolidated  capitalization; 
provide^  that  the  Applicants  will  in  any 
event  b*  authorized  to  issue  common 
stock  tol  the  extent  authorized. 

Investment  Grade  Ratings.  Applicants 
will  nol  issue  any  securities  under  this 
Declaraiion,  unless  upon  original 
issuance:  (i)  the  securities,  if  rated,  are 
rated  at  least  investment  grade;  and  (ii) 
all  outstanding  senior  debt  obligations 
of  the  Applicants  that  are  rated,  are 
rated  investment  grade.  For  purposes  of 
this  profcrision,  a  security  will  be 
deemed  to  be  rated  investment  grade  if 
it  is  rat«d  investment  grade  by  at  least 
one  nationally  recognized  statistical 
rating  organization,  as  defined  in  rule 
15C3-1I  c)  (2)  (vi)  (F)  under  the 
Securit  8S  Exchange  Act  of  1934. 

Effeci  ive  Cost  of  Money  on 
Financi  ngs.  The  effective  cost  of  capital 
for  shoi  t-term  debt  will  not  exceed 
compet  tive  market  rates  available  at  the 
time  of  issuance  for  securities  having 
the  sam  s  or  reasonably  similar  terms 


and  conditions  issued  by  similar 
companies  of  reasonably  comparable 
credit  quality;  provided  that  in  no  event 
will  the  effective  cost  of  capital  on  such 
short-term  debt  securities  exceed  700 
basis  points  over  the  comparable  term 
London  Interbank  Offered  Rate 
("LIBOR"). 

The  underwriting  fees,  commissions 
or  other  similar  remuneration  paid  in 
connection  with  the  non-competitive 
issue,  sale  or  distribution  ol  securities 
piwsuant  to  this  Declaration  will  not 
exceed  700  basis  points  of  the  principal 
or  face  amount  of  the  securities  being 
issued  or  gross  proceeds  of  the 
financing.   . 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand,: 

Deputy  Secretary. 

[FR  Doc.  03-29937  Filed  12-1-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releas*  Na  34-48818;  Hie  No.  SR-Amwi- 
2003-28] 

Self-Regulatory  Organizations;  Order 
Approving  ProfKwed  Rdle  Ctiange  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  3  to  the  Profiosed  Rule  Change  hy 
the  American  Stock  Exchange  LLC 
Relating  to  the  Ellmirationrof  the  10- 
Second  Interval  at  Wfftich  Persons  May 
Enter  Auto-Ex  Eiigil>le  Orders  for 
Excliange-Tradad  Funds 

November  21,  2003. 
L  Introduction 

On  April  16,  2003,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Comjnission"),  pxusuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
eliminate  the  10-second  "speed  bump" 
on  the  entry  of  Auto-Ex  eligible  orders 
for  Exchange-Traded  Funds  ("ETFs") 
and  Trust-Issued  Receipts  ("TIRs"), 
while  allowing  it  to  be  reinstated  if 
conditions  warrant  its  reintroduction.  , 
On  May  7,  2003,  Amex  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  June  3,  2003,  Amex 


/ 


'  15  U.S.C.  788(b)(1). 

2  17CFR240.19b-4. 

'See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel,  Ameoc,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission  dated  May  6, 2003* 
("Amendment  No.  1"). 
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submitted  Amendment  No.  2  to  the 
proposed  rule  change.''  The  proposed 
rule  change,  as  amended  by 
Amendment  Nos.  1  and  2  was  published 
for  comment  in  the  Federal  Register  on 
June  16,  2003.5  The  Commission 
received  one  comment  letter  with 
respect  to  the  proposal.^  On  October  3, 
2003,  the  Amex  filed  Amendment  No.  3 
to  the  proposed  rule  change.''  This 
Order  approves  the  proposed  rule 
change;  grants  accelerated  approval  to 
Amendment  No.  3  to  the  proposed  rule 
change;  and  solicits  comments  from 
interested  persons  on  Amendment  No. 
3. 
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II.  Description  of  the  Proposal  and 
Amendment  Nos.  1  and  2  Thereto 

On  Jime  19,  2001,  the  Commission 
approved  the  Exchange's  proposal  to 
permit  the  automatic  execution  ("Auto- 
Ex")  of  orders  for  Exchange  Traded 
Funds  ("ETFs")  oh  a  six-month  pUot 
program  basis. ^  The  Exchange  extended 
the  pilot  several  times  for  an  additional 
six  months,  most  recently  on  July  2, 
2003.9  As  part  of  an  extension  of  the 
Auto-Ex  for  ETFs  pilot  the  Exchange 
reduced,  from  30  seconds  to  10  seconds, 
the  interval  at  which  member  firms 
could  enter  orders  on  the  same  side  of 
the  market  for  any  accoimt  in  which  the 
same  person  is  directly  or  indirectly 
interested.'"  The  Exchange  now 
proposes  to  eliminate  the  10-second 
"speed  bump"  for  all  ETFs.  The 
Exchange  also  proposes  to  eunend  Amex 
Rule  128A  to  clarify  that  Auto-Ex  for 
ETFs  applies  to  both  ETFs  and  TIRs. 

The  Exchange's  rules  ctuxently 
provide  that  Auto-Ex  eligible  orders  on 
the  same  side  of  the  market  in  an  ETF 
for  any  account  in  which  the  same 
person  is  directly  or  indirectly 
interested  may  only  be  entered  at 
intervals  of  10  seconds  or  more. 
According  to  the  Exchange,  order  flow 
providers  have  objected  to  this  interval 


■•  See  letter  firom  William  Floyd-Jones,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Divisioa,  Commission  dated  )ime  2.  2003 
("Amendment  No.  2"). 

^  See  Securities  Exchange  Act  Release  No.  48004 
(June  9.  2003),  68  FR  35741  Oune  16,  2003) 
("Notice"). 

»  See  letter  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  Patrick  K.  Blackburn.  Executive 
Vice  President  and  Lawrence  J.  Hanson,  Senior  Vice 
President.  ABN  AMRO  Incorporated,  dated  June  30, 
2003. 

'  See  letter  from  William  Floyd-Jones,  Associate 
General  Counsel,  Amex,  to  Nancy  J.  Sanow, 
Assistant  Director.  Division,  Commission,  dated 
October  3.  2003  ("Amendment  No.  3"). 

"  See  Securities  Exchange  Act  Release  No.  44449 
(June  19,  2001),  66  FR  33724  (June  25.  2001),  (SR- 
Amex-2001-29). 

"  See  Securities  Exchange  Act  Release  No.  48126 
(July  2,  2003),  68  FR  41189  (July  10.  2003).  . 

'"  See  Securities  Exchange  Act  Release  No.  47105 
(December  30,  2002).  68  FR  592  Qanuary  6,  2003). 


since  it  requires  them  to  block  their 
customers  from  entering  any  Auto-Ex 
eligible  orders  on  the  same  side  of  the 
market  in  the  Exchange's  order  routing 
systems  for  the  affected  security  within 
10  seconds.  Accordingly,  the  Exchange 
proposes  to  eliminate  the  speed  bump 
in  ETFs  and  TIRs  while  allowing  it  to 
be  reinstated  on  a  temporary  basis  if 
conditions  warrant  its  reintroduction. 

The  Exchange  states  that  the  Auto-Ex 
Enhancements  Committee 
("Committee"),  upon  the  request  of  a 
'  specialist,  would  review  a  request  to 
reinstate  the  10-second  speed  bump. 
The  Committee  consists  of  the 
Exchange's  four  Floor  Governors  and 
the  Chairmen  (or  their  designees)  of  the 
Specialists  Association,  Options  Market 
Makers  Association  and  the  Floor 
Brokers  Association.  According  to  the 
Exchange,  this  Committee  currently 
reviews  requests  to  change  various 
Auto-Ex  parameters.  [See  Commentaries 
.02  and  .04  to  Amex  Rule  128A.)  Under 
Amendment  No.  2,  which  was  included 
in  the  Notice,  the  Exchange  proposed  to 
give  members  emd  member 
organizations  ten  business  days'  notice 
prior  to  reintroducing  the  10-second 
speed  bump  to  allow  them  to  implement 
internal  procedures  to  comply  with  this 
requirement.  The  Exchange  also 
proposed  to  notify  members  and 
member  organizations  of  the 
reintroduction  of  the  10-second  speed 
biunp  through  Amex  Notices,  which  are 
distributed  on  the  Exchange  Floor  and 
posted  on  the  Exchange's  "Amex 
Trader"  Web  site. 

m.  Comment  Summary 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.  The  commenter  supported  the 
elimination  of  the  10-second  speed 
biunp,  but  opposed  the  requirement  of 
only  ten  business  days'  notice  for 
reinstatement  of  the  speed  bump.*' 
Specifically,  the  commenter  noted  that 
reinstatement  of  the  speed  bump  with 
just  ten  business  days'  notice  is  an 
insufficient  amount  of  time  to  prepare 
internal  systems  to  comply  with  the 
reinstated  speed  biunp.  The  commenter 
suggested  that  the  Exchange  provide  a 
60  to  90  day  reinstatement  period.  On 
October  3,  2003,  the  Exchange 
submitted  Amendment  No.  3  in 
response  to  the  comment  letter.  In 
particular,  the  Exchange  amended  the 
proposal  to  give  members  and  member 
organizations  30  calendar  days'  notice 
prior  to  reintroducing  the  10-second 
speed  bump  to  allow  them  to  implement 


internal  procedures  to  comply  with  the 
reinstated  requirement. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
3  to  the  proposed  rule  change,  including 
whether  Amendment  No.  3  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oJBce  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-28  and  should  be 
submitted  by  December  23,  2003. 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b)  of 
the  Act. '2  Specifically,  the  Commission 
finds  that  approval  of  the  proposed  rule 
change,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act,'  ^  in  that  it  is 
designed  to  facilitate  transactions  in 
securities;  to  prevent  fraudulent  and  . 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  that  the  proposed  rule  change 
should  benefit  investors  by  allowing  the 
entry  of  multiple  Auto-Ex  eligible  orders 
on  the  same  side  of  the  market  without 


'See  ABN  AMRO  Letter. 


"  15  U.S.C.  78f(b).  In  approving  this  proposal,  the 
Commission  has  considereid  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 

"  15 US.C.  788(b)(5). 
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regard  to  any  "time-out"  between  entry 
of  those  orders,  while  affording  the 
Exchange  the  option  to  reinstate  the  10- 
second  speed-bump  if  circimistances 
warrant  such  reintroduction.  The 
Commission  believes  that  30  days  is  an 
appropriate  period  of  time  for  members 
and  member  organizations  to 
accommodate  potential  reinstatement  of 
the  10-second  speed  bump. 

VI.  Accelerated  Approval  of 
AmendmentNo.  3 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  amendment  is 
published  for  comment  in  the  Federal 
Register  pursuant  to  Section  19(b)(2)  of 
the  Act.''*  In  Amendment  No.  3,  Amex 
addresses  the  concern  raised  in  the 
comment  letter  by  increasing  the 
required  notice  of  reinstatement  of  the 
10-second  speed  bump  from  ten 
business  days  to  30  calendar  days.  As 
noted  above,  the  Commission  believes 
that  this  time  period  is  appropriate.  The 
Commission  further  believes  that 
acceleration  of  the  amendment  will 
allow  the  Amex  to  remove  the  speed- 
bump  without  delay,  thereby  enabling 
entrj-  of  multiple  Auto-Ex  eligible  orders 
on  thp  same  side  of  the  market  without 
a  10-second  "time-out." 

Vn.  Conclusion 

For  the  foregoing  reasons,  the 
Conunis.sion  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and.  in 
particular,  with  Section  6(b)(5)  of  the 
Act.'"^  It  is  therefore  ordered,  pursuant 
to  Section  19(b)(2)  of  the  Act.'^  that 
Amendment  No.  3  be  approved  on  an 
accelerated  basis,  and  that  the  proposed 
rule  change  (SR-Amex-20G3-28)  be 
approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-29884  Filed  12-1-03;  8:45  am] 
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•■•  15  U.S.C.  78s(b)(2). 
•M5U.S.C.  78f(b)(5). 
'6  15  U.S.C.  78s(b)(2), 
"  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 
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Self-R«gutetory  Organizations;  Order 
I  Propoaed  Rule  Ctiange  and 
Filing  and  Order  Granting 
Accele^aled  Approval  to  Amendment 
No.  4 1*  the  Proposed  Rule  Ctwnge  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  To  Adopt  a  New  Rule  Regarding 
NullificMion  and  Adjustment  of 
Transactions 

November  24,  2003. 

I.  Intro  luction 

On  Fsbruary  14,  2001,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Comn  ission"),  pursuant  to  Section 
19(b)(l   of  the  Securities  Exchange  Act 
pf  1934  ("Act"),i  and  Rule  19b-4 
thereui  der,^  a  proposed  rule  change  to 
adopt  a  a  obvious  error  trading  rule, 
CBOE  I  ule  6.25.  On  August  15,  2093, 
the  Exc  lange  submitted  Amendment 
No.  1  t(  the  proposed  rule  change.^  On 
Septem  jer  12,  2003,  the  Exchange 
submiti  ed  Amendment  No.  2  to  the 
proposi  >d  rule  change.-*  On  September 
26,  200  3.  the  Exchange  submitted 
Amendrnent  No.  3  to  the  proposed  rule 
changeP  On  September  29,  2003,  the 
proposfd  rule  change,  as  amended,  was 
granted  partial  accelerated  approval  on 


a  pilot 


)asis  and  published  for  comment 


in  the  I  ederal  Regi.ster  on  October  6, 


2003. 
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he  Commission  did  not  receive 


C.  78s(b)(l). 
240.19b-4. 
Litter  from  Steve  Youhn.  Senior  Attorney. 
Sancy  Sanow,  Assistant  Director,  Division 
Regulation  ("Division"),  ConnnissioQ, 
August  14,  2003  ( 'Amendment  No.  1"). 

No.  1  replaced  the  original  proposed 
;e  in  its  entirety. 
Litter  from  Steve  Youhn,  Senior  Attorney, 
Nancy  Sanow,  Assistant  Director, 
[k>mmission,  dated  September  11,  2003 
No.  2").  In  Amendment  No.  2,  the 
I^aced  proposed  subparagraph  (a)(5)  of  , 
6.25,  relating  to  erroneous  quotes  in  the 
market,  with  language  substantiallv 
CBOE  Rule  43.5(b)(4). 
Litter  from  Steve  Youhn,  Senior  Attorney, 
Nancy  Sanow,  Assistant  Director, 
[kimmission,  dated  September  26,  2003 
No.  3").  In  Amendment  No.  3,  the 
q  uested  accelerated  effectiveness  of 
s  (a)(3),  (b),  (c),  (d),  and  (e)  of  proposed 

6.25.  The  CBOE  also  requested  that 

s  (a)(3),  (b),  (c),  (d),  and  (e)  of  proposed 

i  6.25  operate  as  a  pilot  program  until 

1,2003. 

S^ciu-ities  Exchange  Act  Release  No.  48556 

29,  2003),  68  FR  57716  ("Notice  and 
Approval  Order").  In  the  Notice  and  Partial 
Order,  the  Commission  graated 
■  approval  to  paragraphs  (a)(3).  (b),  (c), 
)  of  proposed  CBOE  Rule  6.25  on  a  pUot 


any  comments  on  the  proposed  rule 
change.  On  November  17,  2003,  the 
CBOE  filed  Amendment  No.  4  to  the 
proposed  rule  change.^  This  order 
approves  the  proposed  rule  change,  as 
amended;  grants  accelerated  approval  to 
Amendment  No.  4;  and  solicits 
comments  from  interested  persons  on 
Amendment  No.  4. 

U.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed  • 

carefully  the  proposed  rule  change  and 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  hi  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  ^  of  the  Act,  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  fi-ee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.''" 

The  Commission  considers  that  in 
most  circumstances  trades  that  are 
executed  between  parties  should  be 
honored.  On  rare  occasions,  the  price  of 
the  executed  trade  indicates  an 
"obvious  error"  may  exist,  suggesting 
that  it  is  unrealistic  to  expect  that  the 
parties  to  the  trade  had  come  to  a 
meeting  of  the  minds  regarding  the 
terms  of  the  transaction.  In  the 
Commission's  view,  the  determination 
of  whether  such  an  "obvious  error"  has 
occurred  should  be  based  on  specific 
and  objective  criteria  and  subject  to 
specific  and  objective  procedures.  The 
Commission  believes  that  the  CBCffi's 


'  See  Letter  from  Steve  Youhn,  Senior  Attorney, 
CBOE,  to  Nancy  Sanow,  Assistant  Director, 
Division,  Commission,  dated  November  l4i-2003 
("Amendment  No.  4").  In  Amendment  No.  4,  the 
Exchange:  (1)  Amended  paragraphs  (a)(l)(i)  and  (c) 
of  proposed  CBOE  Rule  6.25  to  include  a  reference 
to  the  Hybrid  Opening  System  ("HOSS ");  (2) 
defined  the  term  "average  trade"  in  proposed  CBOE 
Ride  6.25(a)(4)  based  on  the  definition  currently 
used  in  CBOE  Rule  43.5;  (3)  requested  permanent 
approval  of  paragraphs  (a)(3),  (b),  (c),  (d),  and  (e) 
of  GBOE  Rule  6.25;  (4)  deleted  CBOE  Rule 
6.8(d)(iii);  (5)  amended  CBOE  Rule  6.20, 
Interpretation  .05  to  clarify  that  trades  subject  to 
adjustment  or  nullification  pursuant  to  CBOE  Ride 
6.25  shall  be  subject  fo  the  procedures  set  forth  in 
CBOE  Rule  6.25;  and  (6)  made  technical  corrections 
to  the  proposed  rale  text. 

•  For  a  description  of  the  proposed  rule  change, 
see  Notice  and  Partial  Appiov^  Order,  supra,  n.  6. 

8  15  U.S.C.  78f(b)(S). 

'"In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  £e 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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proposed  obvious  error  rule  establishes 
specific  and  objective  criteria  for 
determining  when  a  trade  is  an 
"obvious  error."  The  Commission  also 
believes  that  the  proposal  establishes 
specific  and  objective  procedures 
governing  the  adjustment  or 
nullification  of  such  trade.  In  addition, 
the  Commission  notes  that  several 
provisions  of  the  CBOE  obvious  error 
rule  proposal  are  substantially  similar  to 
proposed  nUe  changes  submitted  by  the 
Pacific  Exchange,  Inc.  to  adopt  an 
obvious  error  rule  and  by  the  Exchange 
to  adopt  a  trade  nullification  rule  for 
CBOEdirect.  both  of  which  the 
Conunission  has  approved.  ^'  Finedly, 
the  Commission  notes  that  CBOE 
represented  that,  with  the  adoption  of 
CBOE  Rule  6.25,  the  Exchange 
withdraws  the  effectiveness  of  CBOE 
Regulatory  Circular  RG  00-169.' 2 

The  Commission  finds  good  cause, 
pvusuant  to  Section  19(b)(2)  of  the 
Act,"  for  approving  Amendment  No.  4 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  4 
strengthens  the  proposal  by  clarifying 
the  circumstances  imder  which  the 
CBOE  obvious  error  rule  will  apply;  by 
describing  the  meaning  of  certain 
provisions  contained  in  CBOE  Rule 
6.25;  and  by  withdrawing  a  provision  of 
another  CBOE  rule  that  is  superceded  by 
CBOE  Rule  6.25.  Therefore,  the 
Commission  believes  that  granting 
accelerated  approval  of  Amendment  No. 
4  is  appropriate  and  consistent  with 
Section  6(b)(5)  i"  of  the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
4,  including  whether  Amendment  No.  4 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposal 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposal  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi-om  the  public  in 


> '  See  Securities  Exchange  Act  Release  Nos. 
48538  (September  23,  2003),  68  FR  56858  (October 
2.  2003)  (File  No.  SR-PCX-2002-01);  and  47628 
(April  3.  2003),  68  FR  17697  (April  10,  2003)  (File 
No.  SR-CBOE-00-55). 

<2  See  Amendment  No.  1,  supra  note  3;  see  also 
Notice  and  Partial  Approval  Order,  supra  note  6. 

"15U.S.C78s(b)(2). 

"  15  U.S.C  788(b)(5). 


accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copj^ing  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-O4-and  should  be 
submitted  by  December  23,  2003. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-CBOE-2001- 
04),  as  amended,  be,  and  hereby  is, 
approved,  and  that  Amendment  No.  4  to 
the  proposed  rule  change  be,  and  hereby 
is,  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-29939  Filed  12-1-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-48837;  File  No.  SfMSE- 
2003-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exctiange,  Inc., 
Relating  to  Fee  Ctwnges 

November  25,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
3,  2003,  the  International  Securities 
Exchange,  Inc.  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

I.  Sf  If-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  in  order  to  adopt 


'5  15  U.S.C.  78s(b)(2). 
•6  17  CFR  200.3O-3(a)(12). 
•  15  U.S.C.  78$(b)(l). 
2  17CFR240.19b-4. 


certain  fees  and  temporary  fee  waivers 
relating  to  index  options.  The  text  of  the 
proposed  rule  change  is  available  at  the 
ISE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  in  order  to  adopt 
certain  fees  and  temporary  fee  waivers 
relating  to  index  options. 

The  Exchange  plans  to  list  index 
options  for  trading.  The  first  index 
option  product  the  Exchange  plans  to 
list  is  the  S&P  SmallCap  600  Index.  The 
Exchange  has  entered  into  a  license 
agreement  to  use  various  indexes  and 
trademarks  of  Standard  &  Poor's,  a 
division  of  The  McGraw-Hill  ♦ 

Companies,  Inc.  ("S&P"),  in  connection 
with  the  listing  and  trading  of  index 
options  on  the  S&P  SmallCap  600  Index. 
As  with  licensed  equity  options,  the 
Exchange  is  adopting  a  member  fee  for 
trading  in  these  options  to  defi^y  the 
licensing  costs.  The  Exchange  believes 
that  charging  the  participants  that  trade 
these  instruments  is  the  most  equitable 
means  of  recovering  the  costs  of  the 
license. 

However,  the  Exchange  is  proposing 
to  temporarily  waive  certain  transaction 
fees  that  would  otherwise  apply  to 
index  options  in  an  attempt  to  generate 
trading,  interest  and  for  competitive 
purposes.  Specifically,  the  Exchange  is 
proposing  to  waive  the  following 
transaction  fees  on  index  options  imtil 
February  28,  2004:  (i)  The  facilitation 
execution  fee;  (ii)  the  market  maker  and 
firm  proprietary  execution  fee;  (iii)  the 
surcharge  for  options  on  the  S&P 
SmallCap  600  Index  execution  fee;  and 
(iv)  the  comparison  fee.  Lastly,  the 
Exchange  made  certain  minor,  non- 
substantive changes  to  its  Schedule  of 
Fees  for  clarity  and  consistency,  as  well 
as  removed  language  relating  to  a 
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temporary  fee  waiver  for  market  maker 
and  firm  proprietary  complex  order 
execution  fees  that  expired  on  June  30. 
2003. 

2.  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  of  the  Act  that  an 
exchange  have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  E£fectiveiiess  of  the 
Pn^NMed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act -»  and  Rule  19b- 
4(f)(2)  s  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  diange,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Conunission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  vi6ws  and 
aigimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
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Commii  ;sion,  and  all  written 
commu  lications  relating  to  the 
proposad  rule  change  between  the 
Commission  and  jmy  person,  other  than 
those  that  may  be  withheld  from  the 
public  ih  accordance  with  the 
provisions  of  5  U.S.C.  552,  vfiW  be 
available  for  inspection  and  copying  in 
the  Con  imission's  Public  Reference 
Section  Copies  of  such  filing  will  also 
be  avail  able  for  inspection  and  copying 
at  the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-U2G03-24  and  should  be 
submitted  by  December  23,  2003. 

For  thf  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit]  .^  ss 

Mai^gare  H.  McFarland, 
Deputy  i  ecretary. 

[FR  Doc.  03-29938  Filed  12-1-03;  8:45  am] 
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SECUR  TIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48828;  FHe  No.  SR-PCX- 
2003-65J 

Self-Ri^ulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proppsed  Rule  Change,  and 
Amendinent  No.  1  Thereto,  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Exchanbe  Rules  for  the  Automatic 
ExecutI  MIS  of  Intermarket  Linkage 
Orders  n  Locked  Markets 

Novemb  ir  24,  2003. 

Piu-suant  to  Section  19(b)(1)  of  the. 
Securiti  Bs  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  ii ;  hereby  given  that  on  November 
21,  200!  1,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securiti  5s  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  »s  described  in  Items  I,  U,  and 
in  belo\  i,  which  Items  have  been 
prepared  by  the  Exchange.  On 
Novemljer  24,  2003,  the  PCX  filed 
Amendiient  No.  1  to  the  proposed  rule 
change.?  The  proposed  rule  change  has 
been  fil^d  by  PCX  as  a  "non- 
controv  jrsial"  rule  change  under  Rule 
19b-4(f)  6)=under  the  Act.-*  The 
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from  Mai  Shiver,  Acting  Director, 
Policy,  PCX  to  Nancy  J.  Sanow, 
Director,  Division  of  Market  Regulation, 
dated  November  21 ,  2003 
Amendi  lent  No.  1").  Amendment  No.  1  replaced 
supei|:eded  the  original  filing  in  its  entirety. 
240.l9b-4(fl(6).  For  purposes  of 
__  the  effective  date  and  calculating  the 
>eriod  within  which  the  Commission  may 
summaril; '  abrogate  the  proposed  rule  change  imder 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
rules  to  eliminate  a  Lead  Market 
Maker's  ("LMM")  ability  to  have 
Linkage  Orders  in  a  locked  market 
default  for  manual  representation  when 
those  orders  would  otherwise  be 
automatically  executed  via  the 
Exchange's  automatic  execution  ("Auto- 
Ex")  system. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  below.  Proposed 
additions  are  in  italics;  deletions  are  in 
[brackets]. 


Rules 

Options  Trading 

Rule  6.87    Automatic  Execution  System 

(a)-(i) — (No  change.) 

(j)  Crossed  or  Locked  Markets.  Except 
as  provided  herein,  [TJtwo  Floor 
Officials  may  approve  an  LMM's  request 
to  designate,  for  an  option  issue,  that  an 
order  will  defaidt  for  manual 
representation  in  the  trading  crowd  if 
the  NBBO  is  crossed  or  locked. 
Notwithstanding  the  forgoing.  Linkage 
Orders  subject  to  PCX  Rule  6.93(e)  will 
not  default  for  manual  representation  if 
the  NBBO  is  locked. 

(k)-(p) — (No  change.) 
Commentary 

.Ol-.Oft— (No  change.) 

***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ^ 

In  its  filing  vntii  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  simunaries.  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


Section  19(b)(3MC)  of  the  Act.  the  Commission 
considers  that  period  to  commence  on  November 
24,  2003,  the  date  PCX  filed  Amendment  No.  1.  ^ee 
15  U.S.C  78s(b)(3)(C). 
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1.  Purpose 

PCX  Rule  6.87  (relating  to  Auto-Ex) 
permits  eligible  orders  to  be 
automatically  executed  in  the  event  of  a 
locked  and  crossed  market.  However, 
PCX  Rule  6.8  7(j)  provides  that  an  LMM 
may  seek  the  approval  of  two  Floor 
Officials  to  allow  an  order  to  default  to 
manual  representation  in  the  trading 
crowd  if  the  National  Best  Bid  or  Offer 
("NBBO")  is  crossed  or  locked.  The  rule 
allows  this  exception  in  order  to  protect 
against  potential  misuse  of  the  Auto-Ex 
system  by  arbitrage  firms  who  may  lock 
or  cross  the  market  in  order  to  game  the 
Auto-Ex  system. 

The  Exchange  proposes  to  amend  PCX 
Rule  6.87(j)  to  state  that  Linkage  Orders 
subject  to  Exchange  Rule  6.93(e)  will 
not  default  for  manual  handling  if  the 
NBBO  is  locked.  Thus,  as  proposed, 
when  the  market  is  locked,  Linkage 
Orders  will  be  automatically  executed 
in  accordance  with  PCX  Rule  6.93(e) 
and  the  Exchange  will  not  permit  such 
orders  to  default  for  manual 
representation  in  the  trading  crowd. 

The  PCX  represents  that  treating 
Linkage  Orders  as  proposed  in  this 
filing  is  consistent  with  the  practice  of 
the  other  options  exchanges.  The 
Exchange  further  represents  that  the 
proposed  rule  will  improve  the  national 
market  system  by  improving  Linkage 
execution  rates  for  the  PCX. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  ^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prev«itfraudulent and 
manipulative  acts  and  practices,  and 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization'^s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  not 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,- or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  pursuant  to  Section 
19(bJ(3)(A)oftheAct^and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder."  Consequently,  because  the 
foregoing  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  thirty  days  fi-om  the  date 
on  which  it  was  filed,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pm-suant  to  Section 
19(b)(3)(A)  of  the  Act  a  and  Rule  19b-4 
thereunder.'" 

The  PCX  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  iiotice  requirement  and  the  thirty- 
day  operative  waiting  period.  The 
Commission  has  decided,  consistent 
with  the  protection  of  investors  and  the 
public  interest,  to  waive  the  five-day 
pre-filing  requirement  and  the  thirty- 
day  operative  waiting  period  since  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  practice  of  the  other 
options  exchanges. 1'  For  these  reasons, 
the  Commission  designates  the  proposal 
to  be  effective  and  operative  upon  filing 
with  the  Commission. '2 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 


=  15  U.S.C.  78f[b). 
615U.S.C.  78f[bM5). 


-  15  U.S.C.  78s(b)(3)(A). 

''17CFR240  19b-J(f)(6). 

"15  U.S.C.  78s(b)(3)(A) 

'"17CFR240.19b-4. 

1 1  For  purposes  only  of  accelerating -the  operative 
date  of  the  propof»l,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  compelilion.  and  capital  formation.  15 
U.S.C.  78c(f). 

1  -  See  supra  note  4. 


subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-65  and  should  be 
submitted  by  December  23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '  ■" 

Margaret  H.  McFariand, 

Deputy  Secretary: 

IFR  Doc.  03-29883  Filed  12-1-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaratkm  of  Disaster  #3559] 

Commonwealth  of  Puerto  Rico 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  21, 
2003, 1  find  that  the  municipalities  of 
Guanica,  Guayama,  Juana  Diaz, 
Maunabo,  Patillas.  Rio  Grande,  Salinas, 
Santa  Isabel  and  Yauco  in  the 
Commonwealth  of  Puerto  Rico 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  mudslides  and  landslides 
beginning  on  November  10,  2003  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  20,  2004.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  23,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  1  Office.  360  Rainbow 

Blvd.,  South.  3rd  Floor,  Niagara  Falls, 

NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
mimicipalities  may  be  filed  until  the 
specified  date  at  the  above  location: 
Adjmitas,  Aibonito,  Arroyo,  Canovanas, 
Cayey,  Ceiba.  Coamo.  Guayanilla, 
Jayuya,  Lajas,  Lares,  Las  Piedras,  Loiza, 
Luquillo,  Maricao.  Naguabo,  Orocovis, 
Ponce,  Sabana  Grande.  San  Lorenzo, 


'17CFR200.30-3(a)(12). 
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VUlalba  and  Yabucoa  in  the 
Commonwealth  of  Puerto  Rico. 
The  interest  rates  are: 


Percent 

For  Physicai  Damage: 
Homeowrwrs  With  Credit  Avail- 
able Elsewt>ere 

6.250 

Homeowners     Without     Credit 
Available  Elsewhere 

3.1^25 

Businesses  With  Credit  Avari- 
aljle  Elsewtiere 

6.123 

Businesses  arKl  Non-Profit  Or- 
ganizations   Without    CredH 
Available  Elsewhere 

3.061 

Others  (Including  Non-Profit  Or- 
ganizations)     With      Credit 
Availat>le  Elsewhere 

4.875 

For  Economic  Injury: 
Businesses  and  Small  Agricul- 
tural   Cooperatives    Without 
Credit  Available  Elsewhere  ... 

3.061 

The  number  assigned  to  this  disaster 
is  355911  for  physical  damage  and 
9Y0600  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  November  24,  2003. 
Heriiert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  03-29875  Filed  12-1-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  jCSSSS] 

State  Of  West  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  November  21, 
,2003, 1  find  that  Cabell,  Kanawha, 
Lincobi,  Nicholas,  Putnam  and  Wayne 
Counties  in  the  State  of  West  Virginia 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding  and  landslides  occurring  on 
November  11,  2003,  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
January  20,  2004  and  for  economic 
injury  until  the  close  of  business  on 
August  23,  2004  at  the  address  listed 
below  or  other  locally  announced 
locations: 
U.S.  Smalt  Business  Administration, 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.,  South  3rd  Fl.,  Niagara  Falls,  NY 

14303-1192. , 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boone, 
Braxton,  Clay,  Fayette,  Greenbrier, 
Jackson,  Logan,  Mason,  Mingo,  Raleigh, 


Roane  Emd  Webster  in  the  State  of  West 
Virginia;  Boyd,  Lawrence  and  Martin 
counties  in  Uie  Commonwealth  of 
Kentucky;  and  Gallia  and  Lawrence 
countif  s  in  the  State  of  Ohio. 
The  interest  rates  are: 


For  Phv|sical  Damage: 

Hom^wners  with  credit  avail- 
aWfc  elsewhere  

Homeowners  wittiout  credit 
available  elsewhere 

Busir  esses  with  credit  available 
elsi  (Where 

Busir  esses  and  non-profit  orga- 
nizitions  without  credit  avail- 
able elsewhere  

Otheis  (including  non-profit  or- 
garlzations)  with  credit  avail- 

abh  elsewhere  

For  Ece  nomic  Injury: 

Businesses  and  small  agricul- 
tun  I  cooperatives  without 
ere  lit  available  elsewhere 


for 
and 

(Cataloj 
Prograr  i 
Datec 
Herberl 

Associc  te 


Percent 


6.250 
3.125 
6.123 

3.061 

4.875 

3.061 


The  humber^ssigned  to  this  disaster 
for  ph;  sical  damage  is  355811.  For 
econoqiic  injury  the  number  is  9Y0300 
Virginia;  9Y0400  for  Kentucky; 
9M0500  for  Ohio. 


of  Federal  Domestic  Assistance 

Nos.  59002  and  59008) 
:  November  24,  2003. 
L.  Mitchell, 
A  dministrator  for  Disaster 


Assista  ice. 

[FR  Do( .  03-29876  Filed  12-1-03;  8:45  am] 

BILLING    »OE  802S-01-U 


DEPAI ITMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agenc^  Information  Collection  Activity 
Under  lOMB  Review 

AGENC  r:  Federal  Aviation 
Admir  istration  (FAA),  DOT. 
ACnOK ;  Notice. 


colled  i 
on  Au, 
47269 


SUMMA  Vt:  In  compliance  with  the 
Paperv  rork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annou  ices  that  the  Information 
CoUec  ion  Request  (ICR)  abstracted 
below  las  been  forwarded  to  the  Office 
of  Mar  agement  and  Budget  (OMB)  for 
extens  on  of  the  currently  approved 
collect  ion.  The  ICR  describes  the  nature 
of  the  nformation  collection  and  the 
expect  3d  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
solicit  ng  comments  on  the  following 

on  of  information  was  published 
[ust  11,  2003  on  pages  47269- 


DATES:  Comments  must  be  submitted  on 
or  befqre  January  2,  2004.  A  comment  to 


OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 

FOR  FURTHER  M^MMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administratioii  (FAA) 

Title:  Notice  of  Landing  Area 
Proposal. 

Type  of  Request:  Extension  of  a        * 
currently  approved  collection. 

OMB  Control  Number:  2120-0036. 
.  Forms(s):  FAA  form  7480-1 

A^ected  PuWic;  A  ^tal  of  3,868 
airport  operators. 

Abstract:  FAR  Part  157  requires  that 
each  person  who  intends  to  construct, 
deactivate,  or  change  the  status  of  an 
airport,  runway,  or  taxiway  must  notify 
the  FAA  of  such  activity.  The 
information  collected  provides  the  basis 
for  determining  the  effect  the  proposed 
action  would  have  on  existing  airports 
and  on  the  safe  and  efficient  use  of 
airspace  by  aircraft,  determining  the 
effects  the  proposed  action  would  have 
on  existing  or  contemplated  traffic 
patterns  of  neighboring  airports, 
determining  the  effects  the  proposed 
action  would  have  on  the  existing 
airspace  structure  and  projected 
programs  of  the  FAA,  and  determining 
the  effects  that  existing  or  proposed 
manmade  objects  (on  file  with  the  FAA) 
and  natural  objects  within  the  affected 
area  would  have  on  the  airport  proposal. 

Estimated  Annual  Burden  Hours:  An 
estimated  2,901  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.. 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  qn  :  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performemce 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  November  24,  2003. 
Judith  0.  Street, 

FAAInfonnation Collection  Clearance 

Officer,  APF-100. 

[FR  Doc.  03-30021  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  4910-13-« 


DEPARTMEFrr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 
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summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
annoiinces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  within  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  11,  2003  on  pages  47628- 
47629. 

DATES:  Comments  must  be  submitted  on 
or  before  January  2,  2004.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publications. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INROfWATK>N: 

Federal  Aviation  Administration  (FAA) 

Title:  Special  Federal  Aviation 
Regulation  (SPAR)  No.  71. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

QMB  Control  Number:  2120-0620. 

Form(s):WA. 

Affected  Public:  A  total  of  35  air  torn- 
pilots. 

Abstract:  Special  Federal  Aviation 
Regulation  (SFAR)  No.  71  applies  to  air 
tour  operators  in  Hawaii.  SFAR  71 
requires  that  part  121  and  135  air  tour 
operators  verbally  brief  passengers  on 
safety,  particularly  related  to  overwater 
operations  before  each  air  tour  flight. 

Estimated  Annual  Burden  Hours:  An 
estimated  6,667  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 


be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use 
automated  collection  tecluiique  or  other 
forms  of  information  technology. 

Issued  in  Washington,  E)C,  on  November 
24,  2003. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  APF-100. 

[FR  Doc.  03-30022  Filed  12-1-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Revised  Noise  Exposure  titap  Notice: 
Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review  for 
Jackson  Hole  Airport,  Jaclcson,  WY 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  revised  notice,  the  restart 
of  the  Part  150  acceptance/approval 
process  and  associated  dates  is 
necessary  because  of  the  Federal     - 
Aviation  Administration's  need  to 
acquire  additional  information  from  the 
Jackson  Hole  Airport  Board,  the  Federal 
Aviation  Administration  (FAA) 
annoimces  its  determination  that  the 
noise  exposure  maps  (NEM)  submitted 
by  the  Jackson  Hole  Airport  Board  for 
Jackson  Hole  Airport  under  the 
provisions  of  49  U.S.C.  47501  et.  seq 
(Aviation  Safety  and  Noise  Abatement 
Act)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Jackson  Hole  Airport 
under  part  150  in  conjunction  With  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  May  17,  2004. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associate  noise 
compatibility  program  is  November  19, 
2003.  The  public  comment  period  ends 
January  18,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop,  Federal  Aviation 
Administration,  Airports  Division,  1601 
Lind  Ave.,  SW.,  Renton,  WA  98055- 
4056,  telephone  (425)  227-2611. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  lliis 
notice  annoiuices  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 


for  Jackson  Hole  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective 
November  19,  2003.  Further,  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  May  17,  2004.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment.  ^ 

Under  49  U.S.C,  section  47503  (the 
Aviation  Safety  and  Noise  Abatement 
Act,  hereinafter  referred  to  as  "the 
Act"),  an  airport  operator  may  submit  to 
the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
depict  non-compatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  take  to  reduce  existing  non- 
compatible  uses  and  prevent  the 
introduction  of  additional  non- 
compatible  uses. 

The  Jackson  Hole  Airport  Board 
submitted  to  the  FAA  on  July  2,  2003, 
noise  exposure  maps,  descriptions  and 
other  documentation  that  were 
produced  during  Jackson  Hole  Airport 
FAR  Part  150  Study  Update,  dated  July 
1,  2003.  It  was  requested  that  the  FAA 
review  this  material  as  the  noise 
exposure  maps,  as  described  in  section 

47503  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 

47504  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Jackson 
Hole  Airport  Board.  The  specific 
documentation  determined  to  constitute 
the  Noise  Exposure  Maps  includes  the 
following  from  the  May  2003.  Jackson 
Hole  Airport  FAR  part  150  Study 
Update: 

Figure  Bl  at  page  B.5,  Existing  Noise 
Exposure  Map,  2002; 

Figure  El  at  page  E.8  Future  Noise 
Exposure  Map.  2008; 
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Figure  D4  at  page*t).ll  Flight  Track/ 
Noise  Monitoring  Sites; 

Table  A2  at  page  A.2  Revised 
Summary  of  Aviation  Forecasts  2002- 
2008  and  additional  aviation  activity 
data: 

Table  C4  at  page  C.5  Existing  Land 
Use  Within  Existing  Noise  Contours 
presents  estimates  of  the  number  of 
persons  residing  with  the  DNL  55,  60. 
and  65  noise  contours;. 

Table  E2  at  page  E.4  Future  Noise 
Exposure  Map  with  Existing  Land  Use, 
2008.  presents  estimates  of  the  number 
of  persons  residing  with  the  DNL  55,  60, 
and  65  noise  contours; 

Appendix  F  presents  Revised 
Consultation. 

The  year  of  submission  (2003)  airport 
operations  data  (shown  in  Table  Al  at 
page  A.2  as  35,779  operations)  is 
equivalent  to  the  submitted  existing 
condition; 

Noise  Exposure  Map  (2002) 
operations  data  (also  shown  in  Table  Al 
as  35,036)  and  the  five-year  forecast 
Noise  Exposure  Map  is  still  reasonable. 

The  Jackson  Hole  Airport  Board  has 
stated,  in  a  separate  letter  dated 
November  13,  2003,  that  there  are  no 
properties  on  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places. 

The  FAA  has  determined  that  these 
maps  for  Jackson  Hole  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  November  19,  2003.  The 
FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  constitute  a  commitment  to  approve 
a  noise  compatibility  program  or  to  fund 
the  implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  47503  of  the 
Act,  it  should  be  noted  that  the  FAA  is 
not  involved  in  any  way  in  determining 
the  relative  locations  of  specific 
properties  with  regard  to  the  depicted 
noise  contours,  or  in  interpreting  the 
noise  exposure  maps  to  resolve 
questions  concerning,  for  example, 
which  properties  should  be  covered  by 
the  provisions  of  section  47506  of  the 
Act.  These  functions  are  inseparable 
from  the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  the  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 


respond  ibility  for  the  detailed 
overlay  ing  of  noise  exposure  controls 
onto  \hk  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  that  submitted  those 
maps,  or  with  those  public  agencies  and 
planniqg  agencies  with  which 
consultation  is  required  under  section 
47503  df  the  Act.  The  FAA  has  relied  on 
the  cert  ification  by  the  airport  operator, 
under  s  action  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  bee  i  accomplished. 

The  I  AA  has  formally  received  the 
noise  c(  )mpatibility  program  for  Jackson 
Hole  A  rport,  also  effective  on 
Novem  »er  19,  2003.  Preliminary  review 
of  the  s  ibmitted  material  indicates  that 
it  confo  rms  to  the  requirements  for  the 
submit!  al  of  noise  compatibility 
progran  is,  but  that  further  review  will  be 
necessa  ry  prior  to  approval  or 
disappi  oval  of  the  program.  The  formal 
review  jeriod,  limited  by  law  to  a 
maximi  im  of  180  days,  will  be 
comple  ed  on  or  before  May  17,  2004. 

The  I  AA's  detailed  evaluation  will  be 
conduc  ed  under  the  provisions  of  14 
CFR  pa  1  150,  section  150.33.  The 
primar]  considerations  in  the 
evaluat  on  process  are  whether  the 
proposi  d  measures  may  reduce  the  level 
of  aviat  on  safety,  create  an  undue 
burden  on  interstate  or  foreign 
comme  ce,  or  be  reasonably  consistent 
with  oh  Gaining  the  goal  of  reducing 
existing  non-compatible  land  uses  and 
prevent  ing  the  introduction  of     - 
additioi  lal  non-compatible  land  uses. 

hiten  sted  persons  are  invited  to 
comme  it  on  the  proposed  program  with 
specific  reference  to  these  factors.  The 
FAA  w  11  consider  all  comments,  other 
than  thi  )se  properly  addressed  to  local 
land  us  3  authorities,  to  the  extent 
practicj  ble.  Copies  of  the  noise 
exposu]  e  maps,  the  FAA's  evaluation  of 
the  ma]  is,  and  the  proposed  noise 
compat  bility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Xdministration, 
Airpdrts  Division,  1601  Lind  Avenue, 
SW.,  Suite  315,  Renton,  Washington. 

Denver  Airports  District  Office,  26805  E. 
68th  \ve..  Suite  224,  Denver, 
Coloi  ado. 

Jackson  Hole  Airport,  1250  East  Airport 
Road  Jackson,  Wyoming. 

Ques  ions  may  be  directed  to  the 
individ  iial  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTAOr. 


Issued  in  Renton,  Washington,  November 
19,  2003. 

Lowell  H.  JohnMHi, 

Manager,  Airports  DMsion,  Northwest 
Mountain  Regioh. 

[FR  Doc.  03-30019  Filed  12-01-03;  8:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-68] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Piusuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  22,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FAA-200X-XXXXX1  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Deparfinent  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401.  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

•  FederS  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 
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Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SVV., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORIMTK)N  CONTACT:  Tim 

Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  890 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91 

Issued  in  Washington,  DC,  on  November 
26,  2003. 

Donald  P.  Bjrrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-16491. 

Petitioner:  Department  of  the  Army, 
Army's  2nd  Battalion,  75th  Ranger 
Regiment. 

Section  of  14  CFR  Affected:  14  CFR 
105.19(a)  and  (b). 

Description  of  Relief  Sought:  To 
permit  the  Department  of  the  Army, 
Army's  2nd  Battalion,  75th  Ranger 
Regiment  to  conduct  unlighted  night 
airborne  operations  outside  Special  Use 
Airspace  at  Rogers  and  Rogers  West 
training  areas.  Fort  Lewis,  Washington. 

[FR  Doc.  03-30012  Filed  12-1-03:  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRAF^PORTATION 
Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Monthly  Notice  of  PFC 
approvals  and  disapprovals.  In  October 
2003,  there  were  three  application 
approved.  Additionally,  13  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pvu-suant  to  paragraph  (d)  of  §  158.29. 


PFC  Applications  Approved 

PuWic  Agency:  Glynn  County  Airport 
Commission,  Brunswick,  Georgia. 

Application  Number:  03-02-U-OO- 
BQK. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision:  $572,623. 

Charge  Effective  Date:  May  1 .  2001 . 

Estimated  Charge  Expiration  Date: 
September  1,  2011. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use:  Airport  terminal  renovations. 

Decision  date:  Ociohei  20;  2003. 
FOR  FURTHER  INFORMATION  CONTACT 
Philip  Cannon,  Atlanta  Airports  District 
Office,  (404)  305-7152. 

Public  Agency:  Birmingham,  Airport 
Authority,  Birmingham.  Alabama. 

Application  Number:  03-04-C-OO- 
BHM. 

PFC  Levei.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $9,959,371. 

Earliest  Charge  Effective  Date:  January 
1,  2004. 

Estimated  Charge  Expiration  Date: 
April  1,  2007. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Part  135  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Detenni/iafior!;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  tlie  approved  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at 
Birmingham  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Replace  and/or  relocate  the  existing 
sanitary  sewer  lift  station  and  associated 
lines. 

Expand  air  carrier  apron. 

Runway  24  obstruction  removal  (four 
phases). 

Brief  Description  of  Disapproved 
Project:  Demolition  of  old  air  traffic 
control  tower. 

Determination:  Disapproved. 
Paragraph  593  of  FAA  Order  5100.38B, 
(Airport  Improvement  Program  (AIP) 
Handbook  (May  31,  2002)),  limits  the 
eligibility  of  air  traffic  control  tower 
demolition  to  projects  that  constitute 
aviation  hazards  or  impede  an  AIP 
project  actually  funded  by  an  AIP  grant 
or  with  PFC  revenue.  This  tower  has  not 
been  determined  to  be  an  aviation 
hazard  nor  does  it  impede  any  PFC  or 
AIP  project. 

Decision  Date:  October  24,  2003. 


FOR  FURTHER  INFORMAlXNtCONTACT: 

Keafur  Grimes,  Jackson  Airports  District 
OfBce,  (601)  664-9884. 

Public  Agency:  Valdosta-Lowndes 
County  Airport  Authority,  Valdosta, 
Georgia. 

Applicatiort  Number:  03-06-C-OO- 
VLD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $185,100. 

Earliest  Charge  Effective  Date: 
November  1,  2003. 

Estimated  Charge  Expiration  Date: 
Jime  1,  2005. 

Class  of  Air  Carriers  Not  Required  To  ■ 
Collect  PFCs:  Non-scheduled  large 
certificated  route  air  carriers. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  enplanements  at  Valdosta  Regional 
Airport 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

PFC  application  03-06-C-OO-VLD. 

Overlay  taxiway  A  and  stubs. 

Avigation/fee  simple  easement 
runway  4/22. 

Mark  nmway  4/22  for  non-precision 
approaches. 

Expand  commuter  apron. 

Environmental  assessment — nmway 
1 7/35  extension. 

Extend  taxiway  M. 

Enhanced  airfield  fencing. 

Upgrade  tower  communications. 

Brief  Description  of  Disapproved 
Projects:  Purchase  land,  airport 
expansion. 

Determination-  Disapproved.  The 
FAA  has  determined  that  the  project  is 
not  justified  at  this  time.  The  public 
agency  failed  to  demonstrate  that  there 
was  a  valid  aeronautical  need  for  the 
land  as  required  in  paragraph  702  of 
FAA  Order  5100.38B,  AIP  Handbook 
(May  31,  2002). 

PFC  application  00-04-C-OO-VLD. 

Determj/jo/jon:  Disapproved.  This 
project  was  previously  approved  in  the 
01-05-C-OO-VLD  PFC  decision. 

PFC  application  01-05-C-OO-VLD. 

Determination:  Disapproved.  This 
project  was  previously  approved  in  the 
01-05-C-OO-VLD  FPC  decision. 

Brief  Description  of  Withdrawn 
Project:  Extend  runway  17/35  by  700 
feet. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  on 
October  27,  2003. 

Decision  Date:  October  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Cannon,  Atlanta  Airports  District   - 
Office,  (404)  305-7152. 
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AMEf  DMENTS  TO  PFC  APPROVALS 


Amendment  No.  City,  State 


Amendment 

approved 

date 


Original  ap-      Amended  ap- 
proved net        proved  net 
PFC  revenue     PFC  revenue 


Original  esti- 
mated charge 
exp.  date 


Amended  es- 
timate ctiarge 
exp.  date 


01-03-C-02-LYH,  Lynchburg.  VA  .. 
•98-06-C-01-TYS.  Knoxville,  TN  ... 
•00-01 -C-OI-eOK.  Brunswick.  GA 

9M)3-C-02-OJU.  DulJois,  PA  

95-^-C-02-EWR,  Newark,  NJ  

95-02-C-02-^FK.  New  York.  NY  ... 
95-02-C-^2-LGA,  New  York.  NY  ... 

97-04-C-01-EWR.  Newark,  NJ  

97-04-C-01-JFK,  New  York,  NY  .... 
97-04-CM)1-LGA,  New  York,  NY  ... 

97-02-<M)2-ERI.  Erie.  PA 

98-03-C-04-OCA,  Alexandria,  VA  .. 
02-13-C-01-SJC,  San  Jose,  CA  .... 


04/18/03 
06/26/03 
08/19/03 
09/26/03 
10/14/03 
10/14/03 
10/14/03 
10/14/03 
10/14/03 
10/14/03 
10/17/03 
10/20/03 
10/21/03 


.  $705,654 

57,921.122 

517.141 

424,734 

281,080,800 

263,314,800 

211,604,400 

257.285,600 

241.023,«00 

193,690.800 

1.251,996 

53,846,780 

142,846,000 


$705,654 

91,108,707 

813,170 

386,638 

321,607,000 

301.279,500 

242,113.500 

280.783.360 

263.036.160 

211,380,480 

1.216,914 

83,193.187 

146,485,000 


06/01/05 
07/01/21 
01/01/11 
10/01/04 
01/01/01 
01/01/01 
01/01/01 
01/01/09 
01/01/09 
01/01/09 
05/01/01 
02/01/04 
05/01/1 1 


06/01/05 
07/01/22 
09/01/11 
11/01/03 
03/01/03 
03/01/03 
03/01/03 
05/01/09 
05/01/09 
05/01/09 
05/01/01 
06/01/05 
08/01/14 


The  amendments  denoted  by  an  asterisk  (*)  incliide 
per  enplaned  passenger.  For  Knoxville,  TN,  this  change  ii 
berJ,2003. 


a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  pstssenger  to  $4.50 
effective  on  Octoljer  1,  2003.  For  Brunswick,  GA,  this  change  is  effective  on  Novem- 


Issued  in  Washington,  DC  on  November  25, 
2003. 
Sheryl  Scarfoorough, 

Acting  Manager,  Financial  Analysis  and 
Passenger  Facility  Charge  Branch. 

(FR  Doc.  03-30023  Filed  12-1-03;  8:45  am] 
BIUJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
04-OS-C-OO-ALO  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Waterloo  Municipal 
Airport,  Waterloo,  lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Waterloo 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  2,  2004. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Central  Region, 
Airports  Division,  901  Locust.  Kansas 
City.  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brad 


Hagen, 


)irector  of  Aviation.  Waterloo 


Municij  lal  Airport,  at  the  following 
address  2790  Livingston  Lane, 
Waterloa,  Iowa  50703. 

Air  a  rriers  and  foreign  air  carriers 
may  sul  mit  copies  of  written  comments 
previou  ily  provided  to  the  Waterloo 
Munici  lal  Airport,  under  section  158.23 
of  Part    58. 

FOR  FUR  PHER  INFORMATION  CONTACT: 
Lorna  S  mdridge,  PFC  Program  Manager. 
FAA.  C(  ntral  Region.  901  Locust, 
Kansas  ^ity,  MO  64106,  (816)  329-2641. 
The  apf  lication  may  be  reviewed  in 
person  ( it  this  same  location. 
SUPPLEI  ENTARY  INFORMATION:  The  FAA 
propose  5  to  rule  and  invites  public 
commeikt  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Waterloo  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  thi  Omnibus  Budget 
Reconciiation  Act  of  1990)  (Public  Law 
101-50$)  and  part  158  of  the  Federal 
Aviatio^  Regulations  (14  CFR  part  158). 

On  November  21,  2003,  the  FAA 
determi  led  that  the  application  to 
impose  md  use  the  revenue  from  a  PFC 
submitt  ;d  by  the  Waterloo  Municipal 
Airport  was  substantially  complete 
within  1  he  requirements  of  section 
158.25  (if  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  latter  than 
February  27,  2004. 

The  f  illowing  is  a  brief  overview  of 
the  app  ication. 

Level  of  the  proposed  PFC:  $4.50. 

Propc  sed  charge  effective  date:  July 
2004. 

Propdsed  charge  expiration  date: 
April  2(  07. 

Total  estimated  use  revenue: 
$251,20  0. 

Total  estimated  impose  revenue: 
$611,20  0.  Brief  description  of  proposed 


project(s):  Annual  Audit  and  Program 
Administration;  Part  139  Guidance 
Signs;  Acquisition  of  Snow  Removal 
Equipment;  Perimeter  Fencing; 
Acquisition  of  Aircraft  Rescue 
Firefighting  Equipment  and  Tappley 
Meter;  and  Reconstruction  of  the 
Terminal  Area  Ramp. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Waterloo 
Municipal  Airport. 

Issued  in  Kansas  City.  Missouri,  on 
November  21.  2003. 

Jim  Johnson, 

Acting  Manager,  Airport  Division  Central 
Region. 

[FR  Doc.  03-30020  Filed  12-1-03;  8:45  am) 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  Number  MARAD  2003 16573] 

Requested  Adftilnistratlve  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FOREVER  YOUNG. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295.  the 
Secretary^  of  Transportation,  as 
represented  by  the  Maritime 
AdmiiHstration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
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requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-16573  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the-waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.-  - 
vessel  builder  or  a  business  that  uses^ 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
January  2,  2004. 

ADDRESSES:  Comments  should  refer  to 
docket  number  fvIARAD-2003  16573. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL^-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  bttp:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  FOREVER  YOUNG 

is: 

Intended  Use:  "Chartering, 
sightseeing,  overnight  chartering  and 
fishing." 

Geographic  Region:  "Maine  to  New 
Jersey." 

Dated:  November  25,  2003. 


By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-29885  Filed  12-1-03;  8:45  am) 

BILUNG  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number  MARAD  2003-1 5674] 

Requested  Administrative  Waiver  of 
ttte  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LET  IT  RIDE. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15674  at 
http://dms.dot.gov.  Interested  parties 
may  conmient  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
January  2,  2004. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-16574. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Reom  PL^Ol, 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 


dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electronic 
version  of  this  document  and  all 
dociunents  entered  into  this  docket  js 
available  on  the  World  Wide  Web  at 
h  ttp  ://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  (202)  366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  LET  IT  RIDE  is: 

Intended  Use:  "passenger  cruise 
charters." 

Geographic  Region:  "U.S.  East  Coast 
and  the  entire  State  of  Florida." 

Dated:  November  25,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-29886  Filed  12-1-03;  8:45  am] 

BILLING  CODE  491fr-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Rnance  Doclcet  No.  34436] 

Burlington  Northern  and  Santa  Fa 
Railway  Co.— Trackage  Rights 
Exemption— Union  Pacific  Railroad  Co. 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  certain  trackage 
rights  to  The  Biirlington  Northern  and 
Santa  Fe  Railway  (BNSF)  between 
Gibbs,  ID,  at  Coeur  d'Alene  Industrial 
Lead  milepost  7.40  and  Coeur  d'Alene, 
at  Coeur  d'Alene  Industrial  Lead 
milepost  8.79,  a  distance  of 
approximately  1 .4  miles. 

■Phe  transaction  was  scheduled  to  be 
consummated  on  November  19,  2003  (7 
days  after  the  notice  was  flled). 

"The  purpose  of  the  trackage  rights  is 
to  allow  BNSF  to  deliver  and  receive 
rail  cars  from  the  Stimson  Lumber 
facility  at  Coeur  d'Alene,  ID,  as  part  of 
BNSF's  agreement  to  provide  haulage 
services  for  UP  between  Spokane,  WA 
and  Coeur  d'Alene. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights — BN, 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 
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This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  beiiled  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34436,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  ^W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Sarah  W. 
Bailiff,  The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  2500  Lou 
Menk  Drive,  PO  Box  961039,  Fort 
Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  Web  site'at  http:// 
www.stb.dot.gov. 

Decided:  November  24,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venion  A.  Williams, 
Secretary. 
IFR  Doc.  03-29809  Filed  12-1-03;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-€  (Sub-No.  405X)] 

The  Burlington  Norttiem  and  Santa  Fe 
Railway  X^ompany— Abandonment 
Exemption— in  Jefferson,  Gage,  and 
Pawnee  Counties,  NE 

On  November  12,  2003,  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF),  filed  with 
the  Surface  Transportation  Board  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 


U.S.C. 


10903  to  abandon  a  line  of 


railroa  1  extending  between  milepost 
57.80,  [lear  Pawnee,  and  milepost 
117.03  near  Endicott,  a  distance  of 
approximately  59.23  miles  in  Jefferson, 
Gage,  and  Pawnee  Counties,  NE.  The 
line  trs  verses  United  States  Postal 
Servicd  Zip  Codes  68420,  68323,  68381, 
68466, 68310,  68415,  68432,  68352,  and 
68350,  and  includes  the  following 
stations:  Burchard,  Liberty,  Wymore, 
Krider,  Odell,  and  Diller. 

The  line  does  not  contain  federally 
grantee  rights-of-way.  Any 
docum  entation  in  BNSF's  possession 
will  be  made  available  promptly  to 
those  r  jquesting  it. 

The  nterest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  ill  Oregon  Short  Line  R.  Co. — 
Aband  jnrnent — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursua[it  to  49  U.S.C.  10502(b).  A  final 
decisio  n  will  be  issued  by  March  1, 
2004. 

Any  affer  of  financial  assistance 
(OFA)  (vill  be  due  no  later  than  10  days 
after  se  rvice  of  a  decision  granting  the 
petitioi  I  for  exemption.  See  49  CI% 
1152.2f  (b)(2).  Each  OFA  must  be 
accompanied  by  a  $1,100  filing  fee.  See 
49CFB  1002.2(f)(25). 

All  i:  iterested  persons  should  be 
aware  1  hat,  following  abandonment  of 
rail  ser  ;ice  and  salvage  of  the  line,  the 
line  ms  y  be  suitable  for  other  public 
use,  ini  iluding  interim  trail-use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
bankin ;  under  49  CFR  1152.29  will  be 
due  no  later  than  December  22,  2003. 
Each  tr  lil  use  request  must  be 
accom  lanied  by  a  $150  filing  fee.  See  49 
CFR  1(  02.2(f)(27). 

All  f  lings  in  response  to  this  notice 
must  n  fer  to  STB  Docket  No.  AB-6 


(Sub-No.  405X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Michael  Smith,  311  S. 
Wacker  Drive,  Suite  3000,  Chicago,  IL 
60606-6677.  Replies  to  the  BNSF 
petition  are  due  on  or  before  December 
22.  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  EnvironmentEd  Analysis 
(SEA)  at  (202)  565-1539.  Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FERS)  at  1-800-877-8339. 

An  enviromnental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA,  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  cmd  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  November  21,  2003. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiams, 
Secretary. 
[PR  Doc.  03-29711  Filed  12-1-03;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  501  afid  535 

[Docket  Na  03-15] 
RIN3072-AC28 

Ocean  Common  Carrier  and  Marine 
Terminal  Operator  Agreements  Subject 
to  tfie  Shipping  Act  of  1984 

AGENCY:  Federal  Maritime  Commission. 
-ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its 
regulations  governing  agreements 
among  ocean  common  carriers  and 
marine  terminal  operators  in  response  to 
changes  in  the  shipping  industry  since 
the  enactment  of  the  Ocean  Shipping 
Reform  Act  of  1998  ("OSRA"),  which 
amended  the  Shipping  Act  of  1984 
("Shipping  Act").  The  Commission 
proposes  to  delegate  additional 
authority  to  the  Director  of  the 
Commission's  Bureau  of  Trade  Analysis 
(46  CFR  part  501).  The  Commission  also 
proposes  to  update  its  rules  relating  to 
standards  and  exceptions  for 
information  that  a  filed  agreement  must 
contain  and  to  revise  its  regulations 
pertaining  to  transshipment  agreements 
(46  CFR  part  535).  Further,  the 
Commission  proposes  to  modify  its  . 
Information  Form  and  Monitoring 
Reports  regulations  and  appendices  (46 
CFR  part  535)  to  reflect  changes  in  the 
amount  and  kind  of  data  the 
Commission  deems  necessary  to 
monitor  carriers'  use  of  their  antitrust 
immunity  for  filed  agreements.  Finally, 
the  Commission  proposes  to  revise  its 
regulations  regarding  the  filing  of 
"agreement  minutes  (46  CFR  part  535). 
The  revision  would  reduce  inadequate 
inclusion  or  coverage  of  substantive 
issues  and  insufficient  levels  of  detail  to 
describe  carrier  discussions,  clarify 
regulations  on  meetings  for  which 
minutes  are  required  to  be  filed,  and 
identify  and  provide  for  timely 
Commission  access  to  materials  used  or 
discussed  in  such  meetings. 
DATES:  Submit  an  original  and  15  copies 
of  comments  (paper),  or  e-mail 
conunents  as  an  attachment  in 
WordPerfect  10,  Microsoft  Word  2000, 
or  earlier  versions  of  these  applications, 
no  later  than  January  30,  2004.  Requests 
for  meetings  to  make  oral  presentations 
to  individual  Commissioners  must  be 
received,  and  the  meetings  completed, 
by  this  dat&as  well. 

AOORESSES:  Address  all  comments 
concerning  this  proposed  rule  to:  Bryant 
L.  VanBrakle,  Secretary,  Federal 
Maritime  Commission,  800  North 


HI 

3.  Conti 


iv.  Ve!  sel 

V.  Porl 

e. 

3. 

4. 

a.  Seel  ion 

b.  Seel  io 


Capitol!  Street.  NW.,  Room  1046, 
WashiE  gton,  DC  20573-0001,  (202)  523- 
5725,  Email:  secretary@fmc.gov. 
FOR  RJi  THER  INFORMATION  CONTACT; 
Carol  J.  Neustadt,  Acting  General 
Coun  sel.  Federal  Maritime 
Comi  nission,  800  North  Capitol 
Stree  ,  NW.,  Room  1018,  Washington, 
DC  21 1573-0001,  (202)  523-5740,  E- 
mail:  GeneralCounsel@finc.gov. 

Florenc  e  A.  Carr,  Director,  Bureau  of 
Trad(  i  Analysis,  Federal  Maritime 
Comi  lission,  800  North  Capitol 
Stree  ,  NW.,  Room  940,  Washington, 
DC  21 1573-0001,  (202)  523-5796,  E- 
mail:  tradeanalysis@fmc.gov. 

SUPP1.EI  lENTARY  INFORMATION: 

Outline 

I.  Delega  tions  to  the  Director,  Bureau  of 
Tra<  e  Analysis,  46  CFR  501.26. 

II.  The  C  anient  of  Ocean  Common  Carrier 
and  Marine  Terminal  Operator 
Agri  ements  Subject  to  the  Shipping  Act 
of  1  184,  46  CFR  part  535,  subparts  A,  B, 
C,  ai  id  D. 

A.  Bac  Icground — Docket  No.  99-13 

1.  Intr  >d action 

2.  Sun  mary  of  the  Comments 

B.  The  Proposed  Rule 

1 .  Pro]  losed  Changes  to  Address  Concerns 
for  ( lertainty 

2.  Pro]  losed  Changes  to  Address  Concerns 
for  I  uture  Commercial  Flexibility 

a.  Req  lirement  to  File  Every  Agreement 

b.  Mo(  ifications  to  Effective  Agreements 

c.  Exe  nptions 
i.  Low  Market  Share  Exemption  and 

Defi  lition  of  Capacity  Rationalization 
ii.  Re\  sion  of  the  Present  Exemptions  for 
Nor  substantive  Agreements  and 
Am  ndments,  Miscellaneous 
Moc  ifications  (proposed  §§  535.302  and 
535, 309),  and  Public  Notice  of  Filings 
(proposed  §535.602) 
Tri  nsshipment  Agreements 

identiality  of  Sensitive  Commercial 
Information  in  Filed  Agreements 
in.  Infor  nation  Forms  and  Monitoring 

Rep  )rts.  46  CFR  part  535,  subparts  E  and 


Current  Regulations 

in  Carrier  Agreements  since 


G. 

A.  Inti)duction 

B.  Bac  cground 
l.The 
2.  Cha  iges 

OSFA 

C.  The  Proposed  Rule 

1.  Info  rmation  Fonn  Regulations 

2.  Information  Form  a.  Section  I  b.  Section 
II  c.  Section  III  d. 

Sectio  1 IV 

i.  Mar  Let  Share 

ii.  Tot  il  Average  Revenue 

iii.  Ca:  go  Volume  and  Revenue  Results  for 

the '  'op  10  Agreement-Wide 

Conimodities 

Capacity  and  Utilization 
Service 

Section  V 

Moi  itoring  Report  Regulations 

Moi  itoring  Report 


I 

nn 


c.  Section  in 

D.  Implementation  of  the  Proposed 

Information  Form  and  Monitoring  Report 

Regulations  ' 

IV.  Minutes,  46  CFR  part  535,  subpart  G. 

A.  Introduction 

B.  Discussion  of  the  components  of  the 
current  minutes  rules  and  the  proposed 
changes 

1.  Agreements  Required  to  File  Minutes 

2.  Detinition  of  Meeting 

3.  Content  of  Minutes 

4.  Serial  Numbers 

5.  Filing  Deadlines  ~ 

V.  Miscellaneous  Changes  to  46  CFR  part  535 

VI.  Oral  Presentations 

Vn.  Statutory  Reviews  and  Request  for 
Comments 

I.  Delegations  to  the  Director,  Bureau  of 
Trade  Analysis,  46  CFR  501.26 

The  proposed.rule  amends  §  501.26  to 
account  for  modifications  in  the 
delegations  of  the  Commission's 
authority  to  the  Director,  Bureau  of 
Trade  Analysis  ("BTA")  in  connection 
with  the  proposed  modifications  in  46 
CFR  part  535.  Specifically,  sections 
501.26(c)  and  (d)  are  being  revised  to 
match  the  re-coded  section  numbers  for 
applications  for  waivers  to  the  reporting 
requirements  for  carrier  agreements  in 
part  535  of  the  proposed  rule.  Sections 
501.26(o)  and  (p)  are  being  added  to 
provide  new  delegations  of  authority  to 
the  Director  of  BTA  pertaining  to  the 
proposed  Monitoring  Report  regulations 
for  carrier  agreements  in  part  535  of  the 
proposed  rule. 

II.  The  Content  of  Ocean  Common 
Carrier  and  Marine  Terminal  Operator 
Agreements  Subject  to  the  Shipping  Act 
of  1984, 46  CFR  Part  535,  Subparts  A, 
B,  C,  and  D 

A.  Background— Docket  No.  99-13 

1 .  Introduction 

The  Shipping  Act  of  1984,  46  U.S.C. 
app.  §§  1701-1719  ("Shipping  Act"), 
requires,  at  section  5(a),  the  filing  of 
certain  types  of  commercial  agreements 
by  and  among  ocean  common  carriers 
and  marine  terminal  operators  with  the 
Federal  Meuitime  Commission 
("Commission"  or  "FMC").  46  U.S.C. 
app.  §  1704(a).  The  Commission's 
current  regulations  implementing  this 
provision  were  first  adopted  by  the 
Commission  in  that  same  year.  Docket 
Nos.  84-26  and  84-32,  Rules  Governing 
Agreements  by  Ocean  Common  Carriers 
and  Other  Persons  Subject  to  the 
Shipping  Act  of  1984,  22  S.R.R.  1453,  49 
FR  45320  (final  rule)  (November  15, 
1984)  ("Docket  Nos.  84-26  and  84-32 
(final  rule)").  The  Commission  most 
recently  amended  its  agreement  rules  in 
1999,  in  response  to  changes  made  to 
the  Shipping  Act  by  the  Ocean  Shipping 
Reform  Act  of  1998,  Public  Law  No. 
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105-258  ("OSRA").  Docket  No.  98-26, 
Ocean  Common  Carrier  and  Marine 
Terminal  Operator  Agreements  Subject 
to  the  Shipping  Act  of  1984,  64  FR- 
11236,  March  8, 1999.  ("Docket  No.  98- 
26"). 

Pursuant  to  changes  mandated  by 
OSRA,  Docket  No.  98-26  eliminated 
most  of  the  "fonn  and  manner"  rules 
describing  the  procediu-al  rules  for  filing 
these  agreements,  but  left  unchanged 
the  substantive  "content"  requirements, 
which  were  not  affected  by  OSRA.  64 
FR  11238.  Comments  submitted  in ihe 
course  of  Docket  No.  98-26  revealed 
concerns  and  uncertainties  about  the 
Commission's  substantive  requirements 
for  agreements,  and  requested  further 
clarifications,  enhancements  or  new 
rules  on  agreements.  In  response  to 
these  concerns,  the  Commission 
initiated  Docket  No.  99-13,  The  Content 
of  Ocean  Common  Carrier  and  Marine 
Terminal  Operator  Agreements  Subject^ 
to  the  Shipping  Act  of  1984,  by  the 
publication  of  a  Notice  of  Inquiry 
("NOI")  on  August  3, 1999.  requesting 
conunent  on  the  specific  manner  in 
which  the  Commission's  agreement 
content  rules  should  be  updated  or 
refined.  64  FR  42057.'  The  Commission 
asked  commenters  to  include  .concrete 
examples  and  to  quantify  their  answers 
in  response  to  the  NOI.  id. 

The  Commission  received  five 
comments  in  response  to  the  NOI,  all  of 
which  requested  that  the -Commission's 
rules  on  content  standards  for  • 
agreement  filings  be  updated  or  refined 
in  a  further  rulemaking  and  identified 
three  main  concerns:  certainty, 
flexibility,  and  confidentiality.  These 
comments  are  siunmarized  below. 

2.  Summary  of  the  Comments 

The  Commission  received  comments 
from  the  National  Industrial 
Transportation  League  ("NITL"),  the 
Coimcil  of  European  &  Japanese 
National  Shipowners"  Associations. 
("CENSA"),  the  International 
Longshoreman's  Association  ("ILA") 
P&O  Nedlloyd,Ltd.  {"PONL"),  and  the 
Ocean  Cander  Working  Group 
Agreement  ("GCWGA").2 


'  Docket  No.  99-13.  The  Content  of  Ocean 
Common  Ciarier  and  Marine  Terminal  Operators 
Agreements  Subject  to  the  Shipping  Act  of  1984, 
has  been  discontinued  by  separate  order.  The 
instant  proceeding.  Docket  No.  03-15,  Ocean 
Common  Carrier  and  Marine  Terminal  Operator 
Agreements  Subject  to  the  Shipping  Act  of  1984. 
encompasses  former  Docket  No.  99-13  and  expands 
it  to  cover  additional  matters.  As  indicated  below, 
the  five  comments  submitted-to  the  Commission  in 
Docket  No.  99-13  are  incorporated  by  reference  into 
the  record  of  the  instant  proceeding  and  have  beenr 
considered  by  the  Commission. 

2  Members  of  OCWGA  at  Ihe  time  of  this 
submission  were:  the  Latin  America  Agreement; 
Israel  Trade  Conference;  Trans-Atlantic  Conference 


In  addition  to  responses  directed  at 
particular  questions  posed  by  the 
Commission  in  the  NOI,  summarized 
below,  there  were  sonoe  general 
comments  in  response  to  the 
Commission's  initial  inquiry.  OCWGA 
recommends  that  the  Commission  revise 
the  rules  by  affirmatively  defining  what 
must  be  included  in  the  filed  agreement, 
rather  than  enumerating  what  need  not 
be  filed.  OCWGA  at  11.  H  states  that  this, 
approach  woiild  allow  for  incremental 
adjustments  to  the  regulations  and 
clarify  any  uncertainty  in  the  rule.  Id.  at 
11-12. 

OCWGA  and  PONL  both  assert  that 
the  Commission  should  determine  the 
level  of  specificity  it  requires  for  such 
filings  to  be  meaningful,  sad  balance 
that  need  against  the  burden  on  filers. 
OCWGA  at  19;  PONL  at  8.  OCWGA 
suggests  that  the  Commission  seek  to 
alleviate  commercial  harm, arising  from 
the  disclosure  of  sensitive  business 
information  and  the  administrative  costs 
associated  with  filing  agreements  so 
specific  that  they  require  constant 
amendments  which  also  must  be  filed. 
OCWGA  at  19. 

A  summary  of  comments  addressed  to 
the  specific  questions  contained  in  the 
NOI  follows,  (a)  The  Commission  asked 
whether  the  current  filing  exemption  for 
routine  operational  or  administrative 
matters  should  be  eliminated,  retained 
in  its  current  form,  or  modified  (NOI 
Question  1).  Although  the  current 
regulations  provide  that  filed 
agreements  be  "the  complete  agreement 
among  the  parties  and  *  *  *  specify  in 
detail  the  substance  of  the 
understanding  of  the  parties"  (46  CFR 
535.407(a)),  as  summarized  below, 
several  comments  generally  remark  that 
there  are  exceptions  to  this  requirement. 
The  comments  cite  the  Commission's 
rules  allowing  "permissive  authority"  at 
46  CFR  535.407(b)  ^  and  the  exemption 


Agreement;  Transpacific  Stabilization  Agreement; 
United  States/Australia-New  Zealand  Association: 
United  States/South  Europe  Conference;  United 
States/Southern  Africa  Conference;  Westbound 
Transpacific  Stabilization  Agreement; 
Mediterranean-North  Pacific  Coast  Freight 
Conference;  A.P.  Moller-Maersk  Line;  Contship 
Containerlines.  Ltd.;  Crowley  American  Transport, 
Inc;  Evergreen  Marine  Corporation  (Taiwan)  Ltd.: 
King  Ocean  Service  de  Venezuela.  S.A.;  Sea-Land 
Service,  Inc.;  Star  Shipping  A/S;  Tropical  Shipping 
&  Construction  Company,  Ltd.;  Wallenius 
Wilhelmsen  Lines  AS:  Zim-Israel  Navigation 
Company;  and  Hapag-Lloyd  Container  Linie  GmbH. 

^That  provision  states: 

Except  as  provided  in  paragraph  (c)  of  this 
section,  agreement  clauses  which  contemplate  a 
fiirther  agreement  or  give  the  parties  authority  to 
discuss  and/or  negotiate  a  further  agreement,  the 
terms  of  which  are  not  fully  set  forth  in  the  enabling 
agreement,  will  be  permitted  only  if  the  enabling 
agreement  indicates  that  any  such  further 
agreement  cannot  go  into  effect  unless  filed  and 
effective  under  the  Shipping  Act  and  that 


from  additional  filing  for  interstitial 
implementation  of  routine  operational 
or  administrative  matters  at  46  CFR 
407(c).  OCWGA  contends  that  the 
Commission  has  never  required  the 
parties  to  a  filed  agreement  to  actually 
exercise  all  the  authority  in  an 
agreement.  It  also  alleges  that  the 
Commission's  proceedings  in  Docket 
No.  97-07,  Possible  Unfiled  Agreement 
between  Hyundai  Merchant  Marine  Co., 
Ltd.  and  Mediterranean  Shipping  Co., 
Sj\.,  28  S.R.R.  1428  (2000)  and  Docket 
No.  97-08,  Possible  Unfiled  Agreement 
Among  A.P.  Moller-Maersk  Line,  P60 
Nedlhyd  Limited  and  SeO'Land  Service, 
Inc..  28  S.R.R.  1431  (2000)  ("Docket  No. 
97-08"),  deviate  from  that  position. 
OCWGA  at  12-13.  OCWGA  asserts  that 
allowing  permissive  authority  benefits 
both  the  Commission  and  the  carriers 
because  it  allows  the  Commission  to 
consider  both  the  immediate  and 
potential  future  effects  of  the  agreement, 
while  providing  carriers  essential 
operational  and  commercial  flexibility. 
Id.  at  13.  OCWGA  suggests  that  not 
allowing  such  permissive  authority 
would  be  impossibly  burdensome  for 
both  carriers  and  the  Commission.  Id. 

OCWGA  gives  foiu  instances  in  which 
permissive  authority  could  promote 
flexibility.  Id.  at  14^17.  First,  with 
regard  to  the  requirement  that  an 
agreement  provide  information  as  to  the 
nimaber  of  vessels  and  vessel  capacity/ 
slots  it  intends  to  utilize,  OCWGA 
asserts  it  would  be  useful  for  the 
Commission  to  formalize  the  current 
policy  that  an  agreement  may  set  forth, 
a  maximum  number  (or  range)  of  vessels 
and  capacity,  or  maximum  nimiber  of 
slots,  that  may  be  used  without 
amendment  to  the  agreem-ent.  Id.  at  14. 

Second.  OCWGA  states  that  the 
Commission's  practice  allowing 
agreements  to  describe  their  geographic   . 
scope  in  terms  of  port  ranges  rather  than 
the  specific  ports  served  is  beneficial 
because  operational  and  commercial 
considerations  may  require  diversions 
on  short  notice.  Id.  at  15.  OCWGA 
further  asserts  that  there  is  no  regulatory 
purpose  in  requiring  that  an  agreement 
name  the  specific  ports  it  intends  to 
serve  rather  than  port  ranges,  because 
such  information  is  provided  to  the 
Commission  in  the  information  forms 
and  monitoring  reports,  and  typically  is 
also  provided  to  the  public  through 
published  sailing  schedules.  Id. 

Third,  OCWGA  recommends  that 
agreements  continue  to  have  the  ability 
to  contain  permissive  authority  for  their 
members  to  discuss  and  agree  on  joining 


interstitial  implementation  of  routine  operational  or 
administrative  matters  is  permitted  %vithout 
requiring  further  filings. 
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other  agreements,  as  the  Commission 
would  have  notice  of  any  action  taken 
under  such  authority  through  a 
subsequent  fiUng.  Id.  at  15-16.  OCWGA 
objects  to  any  requirement  that  an 
amendment  to  the  original  agreement 
also  be  filed  when  the  parties  exercise 
permissive  authority.  It  asserts  that  such 
a  requirement  would  serve  no  legitimate 
regulatory  purpose  and  would  be 
.  duplicative.  It  notes  that  there  are  25 
effective  agreements  currently  on  file 
with  the  Commission  which  contain 
this.authority.  Id.  at  46.  Finally. 
OCWGA  recommends  that  the 
Commission  allow  permissive  authority 
to  include  operational  agreements,  such 
as  slot  or  space  charters.'* 

PONL  and  CENSA  contend  that  the 
term,  "routine  operational  or 
administrative  matters"  used  in  section 
535.407(c).  lacks  clarity.  PONL  at  6; 
CENSA  at  1.  CENSA  suggests  that  the 
Commission  identify  and  define  those 
aspects  of  agreements  which  are 
relevant  to  its  initial  review  and 
subsequent  monitoring  responsibilities, 
and  establish  specific  rules  with  respect 
to  them.  CENSA  at  2.  OCWGA, 
however,  recommends  that  the  existing 
exemption  for  "routine  operational  or 
administrative  matters"  be  retained  in 
its  current  form.  OCWGA  at  10. 

PONL  contends  that  the 
Commission's  interpretations  of  the 
term  "interstitial  implementation"  ^  in 
Docket  No.  97-08  and  Docket  No.  96- 
14,  Compania  Sud  Americana  de 
Vapores,  S.A.  v.  Inter-American  Freight 
Conference,  28  S.R.R.  137  (1998) 
("CSAV"),  have  made  that  term  very 
unclear.  PONL  asserts  that  its  attempts 
to  use  the  term  "interstitial"  in 
agreements  have  met  with  objection 
from  the  Commission's  Bureau  of  Trade 
Analysis  Office  of  Agreements.  PONL  at 
5. 

PONL  asserts  that  if  the  Commission 
considers  a  conference's 
implementation  of  its  tariff  rate 
agreement  authority  an  "interstitial 
implementation,"  as  indicated  in  the 
example  in  535.407(c),  then  it  should 
similarly  consider  implementation  of 
authority  to  agree  on  a  joint  approach  to 
joining  a  conference  to  be  a  routine 
administrative  matter  and  an  interstitial 
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*  OCWGA's  position  on  operational  agreements 
genenlly  is  discussed  below. 

'The  t«mu  "interstitial  implementation"  and 
"routine  operational  or  administrative  matters"  are 
found  in  46  CFR  535.407(c),  which  provides  that: 

[flurther  specific  agreements  or  understandings 
which  are  established  pursuant  to  express  enabling 
authority  in  an  agraement  are  considered  interstitial 
impieoMntation  and  are  permitted  without  further 
filing  under  section  5  of  the  Act  only  if  the  further 
agreement  concerns  routine  operational  or 
•dministrative  matters,  including  the  establishment 
of  tariff  rate*,  rules  and  regulations. 


implem  entation  of  such  authority.  Id. 
PONL  further  asserts  that  the 
implementation  of  rates,  terms,  and 
conditit  ns  by  an  agreement  with  space 
charter  luthority  should  also  be 
conside  -ed  interstitial.  Id.  PONL 
suggest!  that  an  agreement  that,  for 
exampli  i,  includes  the  authority  for  its 
membei  s  to  enter  into  space  charters,  as 
well  as  )ther  authdrities,  can  enter  into 
a  space  :harter  without  any  additional 
filings,  (  s  contemplated  by  46  CFR 
535.407  b).  PONL  asserts  that  little 
piupose  would  be  served  by  requiring 
the  pub  ic  filing  of  agreements  that 
involve  interstitial  implementation  of 
express  enabling  authority  contained  in 
a  filed  a  id  effective  agreement.  Id.  at  8. 

(b)  Th  e  Commission  posed  the 
question,  "if  parties  were  required  to 
file  evei  y  arrangement  or  understanding 
that  can  e  within  the  scope  of  section  4, 
would  t  ley  be  subject  to  commercial 
harm  or  burden?"  (NOI  Question  2). 
Section  5(a)  of  the  Shipping  Act 
requires  the  filing  of  a  "true  copy  of 
every  a^  reement."  46  U.S.C.  app. 
§  1704(a ).  The  Commission's  regulations 
currentl  r  require  that  the  filed 
agreeme  it  be  true,  complete,  detailed 
and  spei  :ific.  46  CFR  535.103(g), 
535.401  a)(l),  535.407(a).  PONL,  CENSA 
and  OC  VGA  all  assert  that  the 
Commis  sion's  requirement  that  the 
"comphte"  agreement  be  filed  cannot 
be  inter  >reted  literally.  PONL  asserts 
that  a  lii  eral  reading  would  create  an 
internal  conflict  between  the  Shipping 
Act's  45  day  waiting  period  imposed  on 
agreeme  nts  before  they  become 
effective,  and  the  fact  that  tariff  rate 
reductiG  ns  may  become  effective 
iihmedii  itely.  PONL  at  7.  Similarly, 
OCWGi^  believes  that  the  45-day 
waiting  irovision  indicates  that 
Congres  ;  did  not  intend  to  require  every 
detail  ol  coordinated  carrier  activity  to 
be  filed.  OCWGA  maintains  that  the 
Shippin  I  Act's  use  of  the  phrase  "every 
agreeme^it"  should  not  be  construed 
literally  jor  else  it  would  be  impossible 
to  file  e\  ery  detail  of  joint  or  group 
arrangei  lents.  OCWGA  at  8, 19. 
OCWGyl  asserts  that  imposing  such  a 
requiren  lent  on  service  contracting 
agreements  would  subject  them  to  an 
enormoi  is  and  repetitive  filing  burden 
(becau«  the  service  contracts 
themselves  are  filed)  and,  in  the  case  of 
contracts  with  confidentiality  clauses, 
might  viblate  the  terms  of  the  service 
contractlitself  and  the  Shipping  Act.  Id. 
at  21.  O^WGA  believes  that  at  some 
level  of  tpecificity,  "agreements"  cease 
to  have  any  relevance  to  the 
Commis  jion's  statutory  duties.  Id. 

CENS  K  contends  that  the  term 
"comph  te"  is  of  little  guidance  to  the 
industr>.  CENSA  at  1.  PONL  objects  to 


the  current  regulation's  requirement  that 
a  "true  and  complete"  agreement  be 
filed,  stating  that  the  statutory 
requirement  is  only  that  a  "true  copy" 
of  the  agreement  be  filed.  PONL  at  2 
(comparing  section  5(a)  of  the  Shipping 
Act  with  46  CFR  535.407(a)).  h  notes 
that  the  Commission's  jurisdiction  may 
not  cover  the  "complete"  agr^ment  if, 
for  example,  it  involves  trade  between 
foreign  ports;  and  states  that  based  on 
the  Commission's  regulations, 
"complete"  does  not  include  "routine 
operational  or  administrative  matters." 
Id.  at  2-3  (citing  46  CFR  535.407(c)). 

PONL  asserts  that  certain  agreements, 
for  example,  cross  space  charters,  vessel 
sharing,  and  alliance  agreements,  that 
are  on  their  face  subject  to  additional 
understandings  have  been  accepted  for 
filing  and  allowed  to  go  into  effect  by 
the  Commission.  Id.  at  3.  Itfiulher 
asserts  that,  therefore,  the  Commission's 
jurisdictional  limitations,  its  current 
regulations,  and  its  past  practice  of  not 
objecting  to  the  filing  of  agreements 
using  permissive  authority  phrases 
indicate  that  the  term  "complete"  dpes 
not  literally  mean  complete.  Id.  at  4. 

NITL  urges  that  only  those  carrier 
agreements  which  are  likely  to  have  a 
significant  impact  on  competition  in  a 
given  market  continue  to  require 
"complete"  filing  with  the  Commission. 
NITL  at  4.  NITL  asserts  that  the 
Commission  and  the  public  need  to 
have  the  ability  to  read  and  understand 
the  scope  and  terms  of  agreements  that 
are  likely  to  result  in  a  reduction  in 
competition  or  otherwise  artificially 
influence  the  supply  of  and  demand  for 
ocean  transportation  service.  Id.  at  3-4. 
NITL  opines  that  detailed  and  complete 
information  filed  by  the  carrier  parties 
to  such  agreements  is  required. 
However,  NTFL  cautions  that  the 
requirement  for  the  filing  of  a  complete 
agreement  should  not  be  interpreted  so 
as  to  restrict  useful  operationaJ 
flexibility,  particularly  in  non- 
conference  type  settings  such  as  space/ 
slot  charter  and  sailing  agreements.  Id. 

(c)  The  Commission  asKed  whether  it 
should  adopt  different  standards  for 
agreement  content  for  different  types  of 
agreements.  (NOI  Question  3).  OCWGA 
points  out  that  the  Commission  aheady 
distinguishes  between  conference  and 
other  types  of  agreements  in  46  CFR 
535.404,  but  warns  that  developing 
further  general  standards  for  different 
types  of  agr^ments  may  create  more 
confusion.  OCWGA  at  22.  With  respect 
to  alliances  and  space/vessel  sharing 
agreements,  vdiich  do  not  easily  fit  into 
fixed  categories  however,  OCWGA 
suggests  that  the  Commission  clarify  the 
filing  requirements  through  guidance 
stated  in  functional  terms,  as  opposed  to 
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the  rules'  current  use  of  classification 
terms.  Id.  at  22.  OCWGA  suggests  as  an 
example,  that  the  Conunission's  rules 
direct  that  each  "agreement  that 
provides  for  the  sharing  of  vessels  or 
space  on  vessels  shall  state  the 
maximum  number  and  capacity  of 
vessels  that  may  be  so  employed."  Id. 

NITL  believes  that  the  level  of  detail 
for  filings  related  to  agreements  that 
would  not  significantly  alter 
competitive  conditions  in  a  given 
market  should  be  relaxed.  NITL  at  5. 
CENSA  simply  lu^es  that  the 
Commission  avoid  unnecessary  and 
burdensome  requirements  and  provide 
carriers  with  a  reasonable  amount  of 
operational  flexibility.  CENSA  at  2. 

(d)  The  Commission  asked  whether 
commenters  could  identify  types  of 
agreements  currently  filed  which  would 
be  appropriate  for  exemption  from  filing 
under  section  16  of  the  Shipping  Act." 
(NOI  Question  4).  OCWGA.  PONL  and 
CENSA  maintain  that  agreements  with 
little  or  no  competitive  effect, 
agreements  concerning  operations,  and 
slot  charter  agreements  should  all  be 
exempt  fi^m  the  filing  requirements  of 
the  Shipping  Act.  OCWGA  asserts  that 
agreements  which  typically  have  little 
or  no  competitive  effect  (such  as  those 
that  do  not  authorize  discussion  or 
agreement  on  rates,  vessel  operating 
costs,  shared  vessel  usage,  service 
contracts,  or  capacity)  should  be 
completely  exempt  from  the  filing 
requirements  of  the  Shipping  Act. 
OCWGA  at  23.  OCWGA  contends  that 
this  exemption  would  serve  the  dual 
purposes  of  defining  the  applicability  of 
the  term  "cooperative  working 
arrangement"  found  in  section  4(a)(5)  of 
the  Shipping  Act  ^  and  providing 
certainty  regarding  the  filing 
requirements.  Id.  It  urges  the 
Commission  to  retain  the  other  existing 
exemptions.  Id. 

NITL  suggests  that  the  Commission 
consider  further  exemptions  for  other 
types  of  agreements  that  do  not 
significantly  affect  competition.  NITL  at 


"Section  16  provides,  inter  alia,  that  the 
Commission  "may  exempt  for  the  future  any  class 
of  agreements  *  *   *  if  it  finds  that  the  exemption 
will  not  result  in  substantial  reduction  in 
competition  or  be  detrimental  to  commerce."  46 
U.S.Capp.  §1715. 

'  Section  4(a)(5)  of  the  Shipping  Act  reads.  This 
Act  applies  to  agreements  by  or  among  ocean 
common  earners  to— (5)  engage  in  exclusive, 
preferential,  or  cooperative  working  arrangements 
among  themselves  or  with  one  or  more  marine 
terminal  operators  *  *  •  ."  46  U.S.C.  app. 
§  1703(a)(5).  The  Commission's  regulations  define  a 
"cooperative  working  arrangement"  as  an 
agreement  which  establishes  exclusive,  preferential, 
or  cooperative  working  relationships  which  are 
subject  to  the  Shipping  Act  of  1984.  but  which  do 
.  not  fall  precisely  within  the  airaogements  of  any 
specifically  defined  agreement.  46  CFR  535.104(1). 


6.  NITL  approves  of  the  existing 
exemption  from  filing  for  interstitial 
implementation  of  routine  operational 
or  administrative  matters  foimd  in 
section  535.407(c).  Where  hill 
exemption  for  a  certain  type  of 
agreement  is  not  warranted,  NITL  ^ 

believes  that  the  Commission  should 
consider  a  relaxation  of  other 
procedural  requirements,  such  as  the 
waiting  period  requirement.  Id. 

OCWGA  observes  that  in  late  1996 
and  early  1997,  Commission  staff  began 
informally  requiring  space  charter,  slot 
charter,  sailing  and  other  forms  of 
cooperative  agreements  among  carriers 
(collectively  referred  to  as  "slot  charter 
agreements")  to  contain  a  greater  degree 
of  detail  than  had  been  required  at  any 
time  since  1984.  OCWGA  at  4-5. 
OCWGA  contends  that  there  is  now 
considerable  imcertainty  stemming  from 
recent  Commission  proceedings  as  to 
what  must  be  set  forth  in  such 
agreements.  Id. 

PONL  suggests  that  the  Commission 
adopt  an  exemption  for  simple  space 
charter  agreements  where  one  carrier 
charters  space  to  another,  stating  that 
this  enhances,  not  reduces  competition. 
PONL  at  9.  OCWGA  opines  that  most 
slot  charter  agreements  "resemble  a 
joint  venture  or  partnership  in  which 
on-going  and  extensive  operational 
coordination  is  necessary  to  provide  an 
efficient,  competitive,  and  coordinated 
service."  OCWGA  at  5-6.  OCWGA  urges 
that  the  Commission  resolve  this 
uncertainty  in  the  proposed  rules 
bearing  in  mind  such  things  as  the 
purpose  of  agreement  filing,  what 
information  is  practical  to  include,  the 
procedural  requirements  of  the 
Shipping  Act,  and  flexibility  for  the 
Commission  and  carriers  to  process 
amendments  to  agreements.  Id.  at  6. 

OCWGA  contends  that  the  Shipping 
Act's  replacement  of  the  "public 
interest"  standard  (which  required  an 
affirmative  showing  of  public  benefit 
before  an  agreement  could  be  approved) 
with  the  presumption  that  agreements 
are  permissible,  changed  the 
Commission's  need  for  certain 
information.  Id.  at  7.  OCWGA  states 
that,  therefore,  the  information 
necessary  to  analyze  whether  an 
agreement  is  likely  to  result  in  an 
unreasonable  increase  in  rates  or 
unreasonable  reduction  in  services  is 
identifiable  and  limited  to  the  nature  of 
the  coordinated  activities,  the  identity 
and  number  of  parties  involved,  and  the 
trades  in  which  the  agreement  will 
operate.  Id.  Beyond  these  basic  points  of 
information,  OCWGA  contends,  there  is 
a  dispute  over  what  should  be  filed.  Id. 
at  7-8. 


OCWGA  further  contends  that 
operational  arrangements  arising  from 
slot  charter  agreements  that  detail  how 
the  parties  put  into  effect  the  authority 
set  forth  in  the  filed  agreement  should 
be  exempted  from  filing,  arguing  the 
documents  are  "non-standard"  and  not 
"created  to  fulfill  a  regulatory  purpose." 
Id.  at  17.  OCWGA  also  opines  that  filing 
operational  arrangements  arising  from 
slot  charter  agreements  would  be 
unworkable,  because  of  their  excessive 
specificity,  and  impractical,  because 
including  such  details  would  require 
the  frequent  filing  of  amendments.  Id. 
(e)  The  Commission  asked  whether 
the  rates  charged  by  one  carrier  to 
another  for  use  of  space  and/or  vessels 
should  be  exempt  from  filing  or 
withheld  from  public  disclosure.  (NOI 
Question  5).  PONL  and  OCWGA 
contend  that  for  the  last  15  years  there  . 
has  been  a  de  facto  exemption  to  the 
Shipping  Act's  filing  requirements  for 
slot  charter  costs.  PONL  at  9;  OCWGA 
at  24.  PONL  states  that  requiring  the 
filing  and  subsequent  public  disclosure 
of  that  information  would  harm  carriers 
because  other  carriers  would  insist  on 
getting  the  same  rates,  and  competing 
carriers  and  shippers  could  use  the 
price  information  in  any  further  pricing 
and  rate  negotiation.  PONL  at  9.  PONL 
believes  that  there  would  be  no 
regulatory  benefit  to  requiring  that  such 
rates  be  made  public.  Id.  Similarly, 
OCWGA  believes  that  these  rates  should 
be  confidential  and  that  the  public  has 
no  legitimate  interest  in  them.  (X:WGA 
at  24.  OCWGA  also  maintains  that  such 
disclosure  would  be  anticompetitive 
because  it  would  "circumscribe  the 
ability  of  carriers  to  negotiate  different 
rates  with  different  carriers."  Id. 

CENSA  also  asserts  that  the  "industry 
needs  some  degree  of  confidentiality 
with  respect  to  the  commercial  terms  of 
their  operational  agreements."  CENSA 
at  2.  It  claims  that  requiring  carriers  to 
disclose  the  amounts  they  pay  for  vessel 
space  "could  prove  to  be 
anticompetitive  and  contrary'  to  the 
objectives  of  OSRA."  Id. 

(f)  The  Commission  requested 
comments  on  whether  public  disclosure 
of  filed  agreements  is  useful  to  shippers, 
intermediaries,  labor,  non-party  carriers, 
marine  terminal  operators  or  other 
interested  persons.  (NOI  Question  6). 
PONL  and  OCWGA  state  that  beneficial 
shippers  and  ocean  transportation 
intermediaries  ("OTIs")  have  shown 
little  interest  in  filed  agreements.  PONL 
at  1 0:  OCWGA  at  24.  OCWGA  opines 
that  on  the  rare  occasions  that  shippers 
or  OTIs  do  express  such  interest  they 
usually  request  the  information  directly 
frum  the  carrier  or  from  the  agreement 
rather  than  from  the  Commission. 
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OCWGA  at  24.  PONL  suggests  that  the 
CoiTunissioaanswer  this  question  by 
reviewing^its  records  pertaining  to 
requests  for  copies-  of  agreements  and 
comments  on  filed  agreements.  PONL  at 
10. 

ILA  would  like  certain  matters  in 
agreement  filings  to  be  made  public  and 
for  agreements  filed  with>the 
Commission  (and  noticed  in  the  Federal 
Register)  to  document  the  origins, 
destinations,  and  points  of  entry  and 
d^>arture  of  cargo  accurately  and  in  an 
easily  understandable  manner  that  will 
not  handicap  it  in  administering  and 
enforcing  tfae^provisions  of  its  own 
collective  bargaining  agreements.  ILA  at 
1.  ILA  argues  that  not  making  ^ucbi 
information  publicly  available  would 
hamper  itsabilit)'  to  detect  the 
movements  of  containers  destined  for  a 
designated  port  area:  but.  off-loaded  at 
different  port.  Id.  at  1-2.  ILA  states  that 
it  requires  access  to  the  carriers' 
electronic  systems,  and  that  it  is 
concerned  by  some  carriers'  practice  of 
making  certain  information  public  but- 
masking  it  in  digitized  codes.  Id.  at  2. 
ILA  maintains  that  it  is  not  seeking  to 
have  the  Commission  require  disclosure 
of  competitive  rates  of  carriers,  their 
surrogates  or  allies.  Id.  Although  ILA 
asserts  that  its  labor  contracts  apply 
regardless  ofwhether  the  filed 
agreement  is  classified  as  a  "rate 
agreement"  or  an  "uperational 
agreement,"  ILA  wants  the  "ability  to 
anticipate  and  locate  the  shipments 
which  its  contracts  entitle  its 
lUongshorepersons  to  handle  and  which 
are  subject  to  charges  as  defined  under 
those  agreements."  Id. 

(g)  The  Commission  asked  whether  it 
can  implement  measures  to  protect 
commercially  sensitive  information 
contained  in  filed  agreements.  (NOI 
Question  7).  Some  commenters  assert 
that  there  may  be  sensitive  commercial 
information  in  filed  agreements  that  the 
parties  may  legitimately  need  to  protect. 
OCWGA  notes  that  while  section  6(a] 
requires  publication  in  the  Federal 
Register,  section  6(j)  appears  to  specify 
_a  different  treatment  for  section  5 
agreements  than  for  "documentary 
material"  submitted  under  sections  5 
and  6.  OCWGA  at  24-25.  It  maintains 
that  this  may  place  some  procedural 
restrictions  on  how  the  Commission 
implements  its  authority  to  protect  such 
information  from  disclosure  and  lu^es 
that,  "[slpecifically,  in  order  for 
information  to  be  imambiguously 
protected  bom  disclosure,  such 
information  must  not  be  required  to  be 
included  in  the  agreemmt  required  to 
be  filed  under  section  5."  Id.  PONL 
opines  that  the  Commission  has  already 
implemented  measures  to  protect 


commerc  ally  sensitive  information 
because  it  does  not  require  conferences 
to  publicly  file  minutes  and  notes  that 
the  Comi  lission's  exemption  authority 
can  shield  such  information.  PONL  at 
10. 

.  NTTL  b  slieves  that  the  Commiraion 
should  n(  It  shield  from  disclosure 
informati  3n  that  would  enable  shippers 
to  gain  a  borough  and  complete 
understai  iding  of  the  scope  of  a  filed . 
agreemec  t  likely  to  have  a  substantial 
impact  OS  competition,  such  as 
conference  or  discussion  agreements. 
NTTL  at  7l  However,  NITL  asserts  that 
informatkm  of  a  purely  operational 
nature,  aed  not  relating  to  competition 
may  be  appropriately  protected  from 
public  ditclosuje  and  should  be 
determined  on  a  case-by-case  basis.  Id. 

ILA  believes  that  the  Commission 
should  roquire  that  agreements  filed 
with  it  cqntain  provisions  which,  while 
neither  exposing  rates  nor  other  truly 
confi denial  data,  would  allow  labor 
interests  to  track  the  movements  of 
ized  cargoes  subject  to 
bargaining  agreements.  ILA  at ' 


contain 
collective 

■{h)Th 
commen 
how  co: 


Commission  requested 
rs  to  provide  information  on 
eting  concerns  of 
completahess,  burden  and 
confidentiality  are  resolved  in  the  filing 
requirem  mts  of  other  regulatory 
agencies.  (NOI  Question  8).  OCWGA 
notes  tha :  no  other  agency  operates 
under  a  s  tatutory  provision  identical  to 
section  6  j)  of  the  Shipping  Act  but  cites 
some  coi  iparable  provisions  used  by 
other  age  ncies.  OCWGA  at  26.  These 
include  j  rovisions  by  the  Department  of 
Transportation  ("DOT")  for  air  carrier 
agreemei  ts,  the  Surface  Transportation 
Board  ("1  »TB")  for  agreements  among 
railroads  the  Federal  Trade 
Commission  ("FTC")  for  general  pre- 
merger n  )tifications  and  the  Seciuities 
and  Excl:  ange  Commission  ("SEC")  for 
registrati  an  statements  for  securities. 
OCWGA  notes  that  under  49  U.S.C. 
41308  an  d  49  U.S.C.  41309(a)  the 
Secretar]  of  Transportation  has  the 
authoritj  to  exempt  from  antitrust  laws 
cooperat  ve  air  carrier  agreements  filed 
with  it  aj  id  that  to  obtain  this 
exemptic  n,  an  air  carrier  must  file  "a 
true  cop;   *   *  *  and  complete 
memorandum  of  an  agreement."  Id. 
OCWGAifurther  notes  that  DOT  has 
impleme  ated  regulations  to  protect  the 
confider^iality  of  this  information  (14 
CFR  302,39(b))  which  provide  a 
procedure  by  which  a  carrier  may  mark 
as  confic  ential  portions  of  an  agreement 
and  may  move  to  withhold  such  portion 
from  pul  lie  disclosure.«^7d. 


OCWGA  also  dtes  to  49  U.S.C.  10502 
which  grants  the  STB  authority  to 
exempt  rail  carriers  bom.  the  antitrust- 
laws  and  directs  it  to  approve  and 
monitor  those  agreements  pursuant  to 
49  U.S.C.  10704  and  10705.  OCWGA 
urges  that  49  CFR  1313.7  and  1313.16  be 
used  as  examples  for  the  confidential 
treatment  of  a^eement  information.  Id. 
Finally,  OCWGA  notes  that  the  FTC 
receives  pre-meiger  notification  filings 
for  companies  under  its  jurisdiction  and- 
that  15  U.S.C.  18a(h)  exempts  from 
disclosure  any  information  filed 
pursuant  to  the  pre-merger  notification 
requirement,  unless  relevant  to  any 
administrative  or  jiidicial  action  or 
proceeding.  Id. 

Similarly,  PONL  notes  that  the 
AntitmstDivision.of  the  Department  of 
Justice  CTKDJ")  receives  pre-merger 
filings  as  well  as  requests  for  Business  • 
Review  Letters  and  that  DOJ  may  ask 
filers  for  mOre  information  and  prevent 
disclosure  of  confidential  information. 
PONL  at  10. 

.  PONL  and  OCWGA  observe  that  the  - 
SEC  receives  securities  registrations  as  - 
authorized  by  its  controlling  statute 
which  enumerates  all  infonnation 
required  to  be  submitted  in  the 
registration,  but  that  SEC  regulations 
allow  filers  to  request  confidential 
treatment  by  separating  the  confidential 
portion  from  the  regulation  statement 
and  filing  itseparately.  17  CFR 
230.406(2).  PONL  at  10;  OCGWA  at  26. 

B.  The  Proposed  Rule 

In  accommodating  the  concerns    . 
expressed  in  the.  comments,  the 
Commission  must  reconcile  what  may 
appear  to  be  conflicting  missions  of  the 
agency — on  the  one  hand,  to  exercise 
the  meaningful  oversight  of  agreements 
to  check  any  abuses  arising  from 
antitrust  immimity  required  by  section 
6  of  the  Shipping  Act,  and  on  the  other, 
to  minimize  regulatory  intrusions  and . 
bm-dens,  as  requited  by  section  1. 
Therefore,  the  Commission  proposes  the 
following  regulations,  which  are 
intended  to  permit  it  to  exercise 
effective  oversight  consistent  with  the 
Conmiission's  statutory  responsibilities 
without  imposing  undue  regulatory 
burdens. 


*The  ml  r  reads,  in-  pertinent  part: 


Any  person  who  ob)ects  to  the  public  disclosure 
of  any  information  in  any  paper  filed  in  any 
proceeding  •   •   •  shall  segregate,  or  request  the 
segregation  of,  such  infimnation  into  a  separate 
paper  and  shall  file  it  *  *  *  separately  in  a  sealed 
envelope,  bearing  the  caption  of  the  enclosed  paper, 
and  the  notation  "Classified  or  Confidential 
Treatment  Requested  Under  Sec.  302.39." 

14  CFR  302.39(b). 
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1 .  Proposed  Changes  To  Address 
Concerns  for  Certainty 

Section  5(a)  of  the  Shipping  Act  requires 
that  a  trae  copy |Of  every  agreement  entered 
into  with  respect  to  an  activity  descrifa«d  in 
section  4(a)  or  (b)  of  this  Act  shall  be  filed 
with  the  Conimission,  except  agreements 
related  to  transportation  to  be  performed 
within  or  between  foreigli  c6untrie9  add 
agreements  among  common  carriers  to    - 
establish;  operate,  or  maintain  a  mafiae. 
terminal  in  the.United  States.  46  U.S.C.  app. 
§1704. 

Many  commenters  assert  that  it  is 
simply  not  reasonable  to  require  the 
filing  of  a  true  copy  of  every  agreement 
because  there  are  some  details  which 
cannot  reasonably  be  expected  to,  be 
specifically  reflected,  and  also  for  the 
following  reasons: 

•  Doing  so  would  subject  sensitive 
commercial  information  to  disclosure, 
due  to  the  notice  requirement  of  section 
6(a)  of  the  Shipping  Act; 

•  The  parties  need  more  flexibility 
than  the  45-day  waiting  period  would 
provide; 

•  There  are  details  which  have  not 
yet  been  agreed  upon  when  the 
agreement  is  filed: 

•  Some  details  have  no 
anticompetitive  potential;  and/or 

•  The  details  are  not  reflected  in 
standardized  documents,  so  dr&fting 
them  would  be  burdensome  for  the  filer 
and  reviewing  them  would  be 
burdensome  for  the  Commission. 
Therefore,  they  argue  that  the  text  of  the 
Shipping  Act  cannot  be  interpreted  to 
literally  mean  a  copy  of  the  commercial 
agreement. 

The  present  text  of  the  Commission's 
policy,  stated  at  section  535.103(g),  was 
originally  added  in  rulemakings  in 
1984.9  It  represented  a  codification  of 
the  Commission's  then-existing  policy. 
Early  on  in  its  administration  of  the 
Shipping  Act,  the  Commission  had 
received  agreements  with  unacceptably 
vague,  incomplete  or  indefinite 
statements  of  authority.  See,  Docket 
Nos.  84-26  and  84-32  (final  rule). 
Therefore,  the  Commission  created  this 
rule  to  ensure  that  "a  complete 
agreement  is  filed  in  sufficient  detail  to 
conduct  a  meaningful  review."  Id. 

Such  review,  based  on  the 
requirements  of  section  6  of  the 
Shipping  Act,  includes:  (1)  A 
preliminary  review  of  the  section  5 
requirements;  (2)  a  review  for  section 


6(g)  compliance;  and  (3)  a  general 
review  of  the  agreement  to  ensure  that 
it  does  not  facially  contravene  other 
sections  of  the  Shipping  Act  (e.g.,  acts 
prohibited  by  section  10).  Section 
535.103(g)  reflects  the  Commission's 
need  for  specificity  in  order  that  it  may: 
(1)  Evaluate  the  probable  impact  of  an 
agreement;  (2)  conduct  ongoing 
monitoring  of  agreement  operations 
(especially  for  section  10(a)(2)  and  (3) 
prohibitions);  and  (3)  avoid  ambiguities 
concerning  antitrust  immunity  granted 
to  agreements. 'o 

The  policy  presently  stated  at  section 
535.103(g)  is  carried  out  through  section 
535.407(a)"  which  requires  an 
agreement  to  "reflect  the  full  and 
complete  present  understanding  of  the 
parties  as  to  its  essential  terms."  Docket 
No.  84-32,  Rules  Governing  Agreements 
by  Ocean  Common  Carriers  and  Other 
Persons.  49  FR  36371  (Interim  Rule  and 
Request  for  Comments)  ("1984  Interim 
Agreement  Rule  ").  The  1984  hiterim 
Agreement  Rule  also  described  the 
reach  of  section  535.407(a)  as  follows: 

The  rule  does  not  contemplate  that  every 
activity  be  enumerated  in  detail.  However! 
general  grants  of  authority  which  do  not 
specify  the  activities  under  the  agreement  are 
not  favored.  For  example,  an  agreement 
which,  as  its  authority,  merely  recited  the 
language  of  section  4(a)(l)-(7J  of  the  Act 
would  require  some  further  clarification. 
Otherwise,  review  of  such  an  agreement 
would  be  virtually  meaningless.  Such  general 
statements  of  authority,  even  whtre  clarified 
by  subsequent  refinement,  should  be 
avoided.  Id.  at  36372. 

Some  commenters  claim  that  the 
industry  does  not  have  a  clear 
understanding  of  the  significance  of  the 
term  "true  and  complete,"  and  argue 
that  the  phrase  cannot  be  interpreted 
literally  if  it  is  read  concurrently  with 
the  exemption  allowing  routine 
operational  or  administrative  matters 
interstitial  to  a  filed  agreement  without 
further  filing.  Some  commenters  also 
point  but  that  matters  which  may  be 
part  of  the  commercial  arrangement  but 
which  are  outside  the  scope  of  the 
Commission's  jurisdiction  necessarily 
must  not  be  included  in  the  filed 
agreement. 

The  Commission's  rules  (as  well  as 
past  Commission  case  law)  are  not  more 
extensive  than  its  jurisdiction:  section 


»46  CFR  535.103(g)  states: 

An  agreement  filed  under  the  Act  must  be  clear 
and  definite  in  its  terms,  must  embody  the  complete 
understanding  of  the  parties,  and  must  set  forth  the 
specific  authorities  and  conditions  under  which  the 
parties  to  the  agreement  will  conduct  their  present 
operations  and  regulate  the  relationships  among  the 
agreement  members. 


>°ln  Docket  Nos  84-26  and  84-32  (final  rule),  the 
Commission  stated,  "agreements  should  be 
sufficiently  precise  and  definite  to  determine 
whether  a  particular  activity  is  within  the  scope  of 
the  antitrust  immunity  conferred  upon  them  by 
section  7  of  the  (Shippingl  Act."  49  FR  at  45332. 

• '  Section  535.407(a)  provides: 

(a)  Any  agreement  required  to  be  filed  by  the  Act 
and  this  part  shall  be  the  complete  agreement 
among  the  parties  and  shall  specify  in  detail  the 
substance  of  the  understanding  of  the  parties. 


535.103(g)  refers  to  an  'agreement  filed 
under  the  Act"  and  section  535.407(a) 
refers  to  "any  agreement  required  to  be 
filed  by  the  Act  "  These  jurisdictional 
limitations,  also  discussed  in 
Transpacific  Westbound  Rate 
Agreement,  951  F.2d  950  (9th  Cir.  1991) 
("TWRA"),  provide  boundaries  to  the 
information  required  in  a  filed 
agreement.  Nevertheless,  these  concerns 
appear  to  be  addressed  to  the  limits  of 
the  Commission's  subject  matter 
jurisdiction  over  agreements,  as 
opposed  to  the  completeness  with 
which  matters  within  that  jurisdiction 
must  be  reflected. 

The  Commission  has  consistently 
interpreted  46  U.S.C.  app.  §  1704(a)  to 
require  filed  agreements  to  be  complete, 
specific,  detailed  reflections  of  the 
present  understanding  of  the  parties.  46 
CFR  535.103(g)  and  535.407(a).  The 
commenters  point  to  no  legislative 
history  to  demonstrate  that  the  subject 
matter  jurisdictional  limitations  of  the 
Shipping  Act  indicate  that  its  drafters 
did  not  intend  the  phrase  "true  copy" 
to  be  interpreted  literally.  A  general 
definition  of  the  term  indicates  "(a]  true 
copy  does  not  mean  an  absolute  exact 
copy  but  means  that  the  copy  shall  be 
so  true  that  anybody  can  understand  it." 
Black's  Law  Dictionary  (1995  ed.).'2  For 
oral  agreements,  the  Shipping  Act 
requires  that  "a  complete  memorandum 
specifying  in  detail  the  substance  of  the 
agreement"  be  filed.  46  U.S.C.  app. 
§  1704(a).  The  Commission  finds  no 
indication  that  Congress  intended  the 
Commission  to  subject  oral  agreements 
to  greater  requirements  than  those 
which  are  written.  Therefore,  we 
disagree  with  the  commenters'  assertion 
that  the  text  of  the  Shipping  Act  caimot 
be  interpreted  literally. 

Nevertheless,  we  recognize  that  there 
may  be  some  legitimate  confusion  as  to 
what  the  Commission  expects  a  filed 
agreement  to  contain.  This  confusion 
may  have  arisen  from  the  Commission's 
historical  usage  of  suggested  language 
for  form  and  manner,  especially  for  filed 
agreements'  "authority"  clauses.  We 
believe  confusion  may  also  arise  when 
the  policy  reflected  in  sections 
535.103(g)  and  535.407(a)  is  read  in 
tandem  with  the  allowances  of  sections 
535.407(b)  and  (c)  for  ftirther 
agreements  on  certain  rotitine  matters. 
However,  we  find  no  precedent  to 
support  the  proposition  that  the  term 
"true  and  complete"  means  only  those 


'  -  See  also,  Associated-Banning  Co.  v.  Matson 
Nav.  Co,  5  F.M.B  336.  342  (1957),  interpreting  the 
"true  and  complete"  standard  under  the  1916 
Act("when  parties  file  an  agreement  for  approval 
they  must  include  all  understandings  and 
arrangements  of  the  character  covered  by  section  15 
which  exist  between  them  at  the  time.") 
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details  which  the  Commission  had 
positively  required  to  be  filed  in  its 
prior  form  and  manner  regulations. 

For  the  sake  of  clarity,  the 
Ckimmission  now  proposes  to  remove 
current  sections  535.103(g)  and 
535.407(a)  and  replace  them  with  a_ 
newly  created  section  535.402  to  serve 
as  one  concise  and  clearly  controlling 
rule.  The  new  section  is  intended  to 
reassert  the  Commission's  original 
interpretation  requiring  the  filing  of  the 
commercial  document  as  agreed  to  by 
the  parties,  in  contrast  to  the  filing  of  a 
document  drafted  solely  to  meet  U.S. 
regulatory  requirements. 

2.  Proposed  Changes  to  Address 
Concerns  for  Future  Commercial 
Flexibility 

a.  Requirement  to  Fil«  Every  Agreement 
(46  CFR  535.402) 

In  promulgating  what  is  now  section 
535.407(a),  the  Commission  asserted 
that  the  statute  and  the  new  rule 
required  that  an  agreement  "reflect  the 
*  *  *  present  understanding  of  the 
parties  as  to  its  essential  terms."'^  1984 
Interim  Agreements  Rule  at  36372. 
Thus,  the  Shipping  Act  does  not  requirsi 
or  allow  for  the  filing  of  proposed,  draft 
or  preliminary  agreements.  In  addition, 
the  Commission's  rules  positively 
prohibit  clauses  in  agreements  which 
contemplate  a  further  agreement, 
sometimes  called  "agreements  to  agree." 
46  CFR  535.407(b).i'»  Allowing  vague 
authority  clauses  to  be  filed  in 
agreements  appears  to  conflict 
somewhat  with  the  Commission's  policy 
requiring  that  the  agreement  "set  forth 
the  specific  authorities  and  conditions 
imder  which  the  parties  to  the 
agreement  will  conduct  their  present 
operations'  (46  CFR  535.103(g)). 
However,  forward-looking  clauses  have 
been  permitted  when  there  is  an 
indication  that  any  further 
contemplated  agreements  will  not  be 
carried  out  unless  and  until  filed  and 
effective  under  the  Shipping  Act.  46 
CFR  407(b). 

In  order  to  address  parties'  needs  to 
maintain  future  flexibility  in  agreements 


"  See  also,  Isbmndisen  Co.  v.  States  Marine,  6 
FM.B.  422,  434  (196lK'There  is  no  filing 
taquirement  until  there  is  an  agreement  or  a 
meeting  of  minds  *  •  *  regarding  activities 
described  in  Sec.  15.").  The  issue  in  this  case 
concerned  unacceptably  vague  authority  statements 
io  agreements  that  were  being  filed  at  the  time. 

■'*  This  prohibition  might  appear  to  be 
inconsistent  with  the  Shipping  Act's  specific 
pTovisicm  for  agreements  "to  discuss  ancfagree  on 
any  matter  related  to  service  contracts."  46  U.S.C. 
app.  $  1703(a)(7).  However,  we  believe  the  statute 
provides  consistent  treatment  by  providing  that  any 
resulting  agreement  with  respect  to  service 
conincts  be  reflected  in  confidentially  filed 
"voluntary  guidelines."  46  U.S.C.  app.  §  1704(c)T3). 


describii  g  their  collaborative 
arranges  ents,  the  Commission  generally 
has  perniitted  the  filing  of  agreements 
containii^g  statements  of  authority 
which  m  jst  be  amended  when  the 
parties  h  ive  reached  the  details  of  their 
agreemei  t.  The  Commission  has  also 
crafted  ai  i  exemption  for  certain  day-to- 
day detai  Is,  thereby  removing  the  filing 
requirem  ent  for  "interstitial 
jmpleme  itation  of  routine  operational 
and  adm  nistrative  matters."  46  CFR 
535.407{i :).  However,  the  comments 
appear  tc  suggest  that  this  approach  has 
proved  u  nsatisfactory. 

In  sugj  esting  that  the  statute  be  read 
broadly « nough  to  accommodate  the 
future  ne  eds  of  parties,  the  commenters 
use  a  ten  n  that  appears  neither  in  the 
Shipping  Act  nor  in  the  Commission's 
regulatio  is:  "permissive  authority." 
This  tern  i  apparently  refers  to:  (1) 
Authorit '  that  may  never  actually  be 
exercise<  [e.g.,  "the  parties  may  discuss 
rates"  or  "the  parties  are  authorized  to 
discuss  rites");  (2)  broad  statements  of 
authority  (e.g.,  "the  parties  are 
authorize  d  to  exchange  slots  on  such 
terins  as  hey  may  from  time  to  time 
agree");  ( ir  (3)  an  agreement  to  act 
"within  f  range,"  for  example,  of 
capacity  Dr  ports  served.  Such  forward- 
looking  s  tatements  fi'equently  appear  in 
filed  agri  ements.  Indeed,  the 
Commisj  ion  itself  may  have  encouraged 
their  use  by  referring  in  its  rules  to 
agreemei  it  "authority,"  a  term  that  itself 
implies  i  iiture  implementing 
agreemei  its. 

Moreo  /er,  we  recognize  that  parties 
may  not  wish  to  file  details  of  their 
collabors  tion  for  at  least  two  reasons. 
For  exan  pie,  this  may  be  because:  (1) 
agreemei  it  on  the  details  has  not  yet 
been  reai  :hed  and  the  parties  are  still  in 
negotiati  an,  but  wish  to  file  and  thereby 
commen  :e  the  45-day  waiting  period;  or 
(2)  the  pi  irties  have  reached  a  final  and 
specific  Agreement,  but  anticipate 
changes  |o  those  understandings  and 
vrish  to  Build  flexibility  into  the 
document  they  file.  No  commenter  has 
cited  noB  has  the  Commission  found  any 
legislative  history  of  the  Shipping  Act 
which  wpuld  support  the  suggestion 
that  Congress  intended  that  parties  may 
file  a  "pfeliminary  draft"  of  an 
agreement,  which  would  commence  the 
running  bf  the  45-day  review  period. 
TherefoiB,  the  proposed  regulations 
clarify  tljat  the  Commission  will  not    , 
accept  a*y  such  "preliminary  draft" 
agreements. 

This  d  stermination  is  reflected  in  the 
revised  !  ection  535.402,  which  retains 
the  Com  nission's  core  interpretation  of 
the  Shimiing  Act's  requirement  that  a 
"true  copy  of  every  agreement"  be  filed. 
The  pro  losed  rule  also  clarifies  this  by 


rephrasing  it  as  a  positive  requirement 
in  section  535.402  rather  than  as  a 
policy  statement. 

b.  Modifications  to  Effective  Agreements 
(46  CFR  535.407) 

While  the  Commission  interprets  the 
Shipping  Act  to  generally  require  that 
parties  file  their  final,  detailed 
agreement,  rather  than  a  general 
agreement  to  collaborate,  the 
Commission  has  also  historically 
recognized  certain  exceptions  to  that 
general  standard.  The  first  of  these 
exceptions  is  explicit  in  the  Shipping 
Act:  section  4  necessarily  contemplates 
certain  agreements  which  cannot 
contain  implementing  details  because 
they  are  by  their  very  nature  agreements 
to  discuss  future  collaboration.  These 
are  the  rate  agreements  authorized  by^ 
section  4(a)(l),T4(a)(7)  and  4(b)(1).  46 
U.S.C.  app.  §§  1703(a)(1).  (a)(7),  (b)(1). 

We  believe  that  the  most  logical 
interpretation  of  section  4  is  that  certain 
matters  may  not  be  discussed  in  detail 
unless  and  imtil  the  parties  have  a  filed 
and  effective  agreement.  Therefore,  the 
parties  cannot  be  required  to  file  a 
detailed,  complete  or  specific  agreement 
for  those  types  of  agreements.  We 
believe  this  view  is  supported  by  the 
Commission's  historical  treatment  of 
conference  and  other  rate-setting 
agreements  in  its  rulemakings. 

The  use  of  authority  that  might  (or      ^ 
might  not)  be  exercised  pursuant  to  a 
filed  agreement  but  would  not  require 
further  filings,  v/as  first  recognized  by 
the  Commission  in  "suggested 
agreement  language"  published  in 
Docket  No.  67-55  (General  Order  24). 
Filing  of  Agreements  Between  Common 
Carriers  of  Freight  by  Water  in  the 
Foreign  Commerce  of  the  United  States, 
33  FR  11655  (1968).  Those  rules  were 
intended  to  "establish  guidelines  for  the 
filing,  format  and  content  of 
agreements"  to  "encourage  uniformity 
of  agreements"  and  expedite  their 
review  by  the  Commission.  46  CFR 
522.1  (1968).  To  that  end,  the 
regulations  suggested  language  to  be 
u^6d  by  conference  and  rate 
agreements.^ ^  Although  the  1968 
"guidelines"  for  agreements  included 
some  suggested  language  for  agreements 
other  than  conference  and  rate 
agreements,  the  suggested  terms  did  not 
include  "authority"  clauses.'^ 


'^  For  conference  agreements,  the  Commission's 
rules  included  the  following  suggested  language: 

"^  Pooling,  ioint  service,  sailing,  transshipment 
and  cooperative  working  agreements  did  not 
include  the  "authority"  provisions  which  were 
suggested  for  conference  and  rate  agreements.  46 
CFR  521.6(cHgMl970). 

Authority  Under  This  Agreement 
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On  their  face,  therefore,  such 
agreements  were,  in  fact,  "agreements  to 
agree."  The  two  sets  of  guidelines  for 
agreement  language  (both  intended  for 
agreements  with  rate-making  activity) 
were  the  only  such  Commission- 
provided  examples  for  agreements 
containing  such  open-ended  authority. 
It  appears  that  over  the  years,  the 
"suggested  authority"  language  has  been 
adopted  for  use  in  non-rate-making 
agreements  (also  called  "operational 
agreements")  as  well. 

The  Commission  subsequently 
recognized  and  addressed  the  need  for 
some  open-ended  authority  in 
agreements  through  current  section 
535.407(b).  This  proyision  permits 
"agreement  clauses  which  contemplate 
a  further  agreement  or  give  the  parties 
authority  to  discuss  and/or  negotiate  a 
further  agreement,  the  terms  of  which 
are  not  fully  set  forth  in  the  enabling 
agreement"  to  be  included  in  filed 
agreements  only  if  "the  enabling 
agreement  indicates  that  any  such 
further  agreement  cannot  go  into  effect 
unless  filed  and  effective  under  the 
Act."  The  1984  Interim  Agreements 
Rule's  supplementary  information 
described  the  Commission's  reasons  for 
requiring  that  provisions  in  agreements 
that  contemplate  further  agreements  not 
become  operative  until  filed  and 
effective  under  the  Shipping  Act: 

(a)  problem  of  open-ended  authority  arises 
where  an  agreement  allows  for  future 
substantive  modification  of  an  agreement 
without  specitlcally  requiring  filing  under 
section  5.  Such  general  authority  to  make 
future  modifications  without  filing  with  the 
Commission  would  subvert  the 
Commission's  ability  to  review  and  monitor 
an  agreement.  49  FR  36372. 


Subject  to  applicable  provisions  of  law,  the 
Conference  is  authorizi^d  to: 

1.  Agree  upon  and  establisli  rates  and  charges  for 
the  carriage  of  cargo  and  rules  and  regulations 
governing  the  application  thereof  and  defining  the 
service  to  t>e  rendered  therefor; 

2.  Declare  rates  for  specified  commodities  to  be 
"open"  with  or  without  agreed  minimum,  and 
thereafter  declare  the  rates  for  such  commodities  to 
be  "closed": 

3.  Agree  upon  and  establish  tariffs,  tariff 
amendments,  and  supplements; 

4.  Make  rules  and  regulations  for  the  handling 
and  carriage  of  cargo:  ~ 

5.  Provide  for  use  of  a  contract/noncontract  rate 
system  for  filing  with  the  Commission  for  approval 
pursuant  to  section  14b  of  the  Shipping  Act,  1916; 

6.  Affee  on  amounts  of  brokerage  and/or 
compensation  to  forwarders  and  the  conditions  for 
the  payment  thereof  as  permitted  by  applicable  law; 

7.  Keep  such  records  and  statistics  as  may  be 
required  by  the  parties  or  deemed  helpful  to  their 
interests. 

46  CFR  522.6(a)(1968)(emphasis  added). 

Similar  "authority"  provisions  were  also 
suggested  for  non-conference  rate  agreements.  46 
CFR  522.6(b)(196 


The  Commission's  1984  Agreements 
Rules  offered  a  further  degree  of 
commercial  flexibility  to  agreement 
parties  through  another  provision:  the 
exception  from  filing  for  the  "interstitial 
implementation  of  routine  operational 
and  administrative  matters"  under 
section  535.407(c).i7  The  Commission 
explained  in  the  1984  Interim 
Agreements  Rule  that  the  provision  was 
originally  intended  to  "allow[] 
flexibility  to  make  changes  for  tariff 
matters  or  routine  operational  and 
administrative  matters  having  no 
anticompetitive  effect."  49  FR  36372. 
The  Commission  asserted  that  this 
section  "providefs]  that  activities  which 
may  reasonably  be  viewed  as  interstitial 
to  a  stated  agreement  authority  need  not 
be  expressly  stated."  Id.  The  Interim 
Rule  gave  only  the  following  two 
examples:  (1)  authority  to  establish 
"overland  common  point"  rates  would 
be  interstitial  to  general  ratemaking 
authority,  but  establishing  a  tariffed 
contract  rato  system  would  not;  and  (2) 
changes  in  the  tenns  and  conditions  of 
a  charter  party  (contract)  imderlying  a 
space  charter  agreement  would 
generally  be  interstitial,  but  changes  in 
the  number  of  vessels  (or  range  of 
number  of  vessels)  and  definition  of 
vessel  capacity  (or  range  of  capacities) 
dedicated  in  a  joint  service  or  space 
charter  agreement  would  not.  /d.i« 

Until  recently,  conferences  (and  other 
rate)  agreements  were  those  with  which 
the  Commission  had  the  most  concern. 
The  Commission's  current  rules  on 
agreements  were  adopted  at  a  time 
when  conferences  were  the  principal 
method  by  which  ocean  common 
carriers  exercised  their  antitrust 
immunity  to  achieve  price  discipline 
and  rate  stabilization.  Now,  however, 
there  has  been  a  precipitous  decline  in 


' "  Section  535.407(c)  reads; 

"Further  specific  agreements  or  understandings 
which  are  established  pursuant  to  express  enabling 
authority  in  an  agreement  are  considered  interstitial 
implementation  and  are  permitted  without  further 
filing  under  section  5  of  the  Act  only  if  the  further 
agreement  concerns  routine  operational  or 
administrative  matters,  including  the  establishment 
of  tariff  rates,  rules,  and  regulations." 

"•The  Commission  also  gave  the  following 
guidance: 

"(Ajn  agreement  which  merely  stated  that  ihe 
parties  are  authorized  "to  operate  a  joint  service." 
without  indicating  f  he  number,  or  range  of  vessels, 
committed  to  the  service  would  not  be  deemed  to 
reflect  the  full  understanding  of  the  parties.  Such 
a  deficiency  would  defeat  any  meaningful 
Clommission  review.  Similarly,  a  statement  in  a 
joint  service  agreement  which  authorized  the 
parties  to  "acquire  substitute  or  additional  tonnage" 
would  result  in  a  situation  where  the  Commission 
would  be  unable  to  evaluate  the  economic  impact 
of  the  agreement  on  the  trade  under  section  6(g). 
Finally,  a  filed  agreement  which  referred  to  or  was 
governed  by  another  a^ement  not  filed  writh  the 
Commission  would  be  incomplete." 

Id. 


the  number  and  role  of  traditional 
conferences,  and  their  influence  has 
been  supplanted  by  discussion 
agreements  on  pricing.  This 
development,  conciurent  with  the 
appearance  of  global  strategic  alliances, 
has  resulted  in  agreements  which  may 
be  more  effective  than  conferences  ever 
were  at  stabilizing  rates  by  controlling 
capacity. 

As  a  result  of  the  above-discussed 
history,  the  commenters  assert  that 
"permissive  authority"  has  come  to  be 
invoked  for  matters  much  broader  than 
simply  the  implementation  of  rate- 
related  authority,  i.e.  tariffs  and  service 
contracts.  In  addition,  the  exemption 
from  filing  for  "interstitial 
implementation  of  routine  operational 
and  administrative  matters"  under 
section  535.407(c)  has  been  a  prime 
source  of  confusion.  Some  commenters 
assert  that  "interstitial  implementation 
of  routine  operational  or  administrative 
matters"  could  be  indicated  by  the  use 
of  phrases  such  as,  "the  parties  agree  to 

according  to  terms,  rates  and 

conditions  as  the  parties  may  from  time 
to  time  agree."  Thus,  with  respect  to 
"permissive  authority,"  responses  to  the 
NOI  generally  proffer  two  types  of 
future  actions  taken  pursuant  to  an 
agreement:  (1)  those  allowed  by  grants 
of  authority  which  might  (or  might  not) 
be  exercised,  but  which  do  not 
anticipate  subsequent  filing  if  exercised;- 
and  (2)  those  allowed  without  further 
filing  due  to  their  categorization  as 
"interstitial  implementation  of  routine 
operational  or  administrative  matters." 
There  also  appears  to  be  another  type  of 
"permissive  authority":  that  which 
outlines  a  range  (for  example  of 
capacity,  ports,  etc.)  in  which  the 
agreement  may  operate.  The  following 
discussion  addresses  each  of  these 
interpretations. 

In  promulgating  the  exception  for 
"interstitial  implementation  of  routine 
operational  and  administrative  matters." 
the  Commission  explained  that  section 
535.407(c)  would  be  interpreted  on  an 
ad  hoc  basis.  Id.  The  comments  received 
in  the  NOI  demonstrate  that  this  ad  hoc 
approach  may  have  created  some 
confusion.  Recently,  the  Commission 
found  a  violation  of  section  10(a)(2)  of 
the  Shipping  Act '»  where  a  conference 
failed  to  file  its  understanding  as  to  the 
winding  up  of  its  affairs.  The 
respondent  conference  argued  that  such 
a  matter  was  "routine  operational  or 
administrative"  and  therefore  exempt 
from  the  filing  requirements.  Compania 


'"Section  10(a)(2)  reads,  "No  person  may  .  .  . 
operate  under  an  agreement  required  to  be  filed 
linder  section  5  of  this  .Act  that  has  not  become 
effective  under  section  6.  or  that  has  been  rejected, 
disapproved  or  canceled." 
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Sud Americana  De  Vapores  S.A.  v. 
Inter-American  Freight  Conference 
("CSAV"),  28  S.R.R.  141.  141-142 
(1998).  The  Commission  foimd  that  the 
winding  up  was  not  -'routine 
operational,"  but  extraordinary  and. 
therefore,  not  falling  within  the 
exemption  of  section  535.407(c). 

In  CSAV,  the  Commission  provided 
further  guidance  as  to  matters  it  would 
consider  "routine  operational  or 
administrative,"  namely,  the 
establishment  of  individual  tariff 
rates;  ^"  the  scheduling  of  individual 
meetings:  the  securing  of  office  space  or 
supplies;  and  the  circulation  of 
particular  reports  or  memoranda  to 
members.  These  are  matters  which 
require  day-to-day  operational 
flexibility.CS>iV,  28  S.R.R.  at  142. 

As  discussed  above,  the  Commission's 
general  rule  has  been  that  ajl  agreements 
must  be  true,  complete,  detailed  emd 
specific  and  represent  the  present 
understanding  of  the  parties.  With  the 
exception  of  agreement  clauses  which 
anticipate  a  further  agreement  to  be  filed 
that  are  [>ermitted  under  section 
535.407(b),  only  two  types  of  "further 
agreements"  may  be  acted  upon  without 
further  filing:  agreements  which  fall 
under  section  535.407(c),  or  which  are 
otherwise  exempt  from  filing  under  an 
explicit  exemption  found  in  subpart  C 
of  this  part. 

OCWGA  suggests  that  the 
Commission  recognize  four  additional 
tjrpes  of  "further  agreements"  as 
"interstitial  implementation  of  routine 
operational  or  administrative  matters": 
(1)  Changes  to  the  number  of  vessels/ 
slots  (or  changes  within  a  quantified 
range);  (2)  changes  in  port  calls;  (3) 
decisions  on  operation  within  another 
filed  agreement;  aad  (4)  "operational" 
agreements  generally.  OCWGA  al  14-17. 
While  we  rejected  the  first  three 
suggestions  in  our  previous  rulemaking 
on  "routine  operational  or 
administrative  matters,"  we  now 
reconsider  these  suggestions  in  light  of 
the  comments  and  recent  changes  in  the 
industry. 

It  has  been  the  Commission's 
approach  since  the  passage  of  the 
Shipping  Act  to  determine  on  an  ad  hoc 
basis  what  it  considers  "routine 
operational  and  administrative  matters" 
to  be  implemented  without  further 
filing.  However,  we  believe  the 
comments  indicate  the  public's  desire 
that  the  better  approach  is  to  list 
specifically  operational  matters  that  are 
exempted  and  revise  the  current 
regulations  accordingly. 


''"The  establishment  of  individual  tariff  rfites  are 
specifically  enumerated  as  exempt  in  the  text  of  the 
rule.  46  CFR  535.407(c). 
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OCWGA's  suggestion  that  the 
Commission  eniunerate  what  must  be 
(a  positive  list),  rather  than 
not  be  contained  (a  negative 
xdmptions)  appears  impractical. 
Com:  nission  chooses  to  follow  the 
pp  roach.  While  it  is  true  that  the 
may  anticipate  some 
developnients  in  the  industry,  we  do  not 
tbility  to  predict  them  all,  nor 
seek  to  stifle  innovation  or 
what  must  be  contemplated  in 
agreen  lent.  We  can,  however, 

what  activities,  as  they  are 
employed  by  agreements,  are 
y  not  to  raise  concerns  about 
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The  Co  nmission.  therefore,  proposes 
to  remov(  the  current  terms  "interstitial 
implemeitation"  and  "routine    * 
and  administrative" 
fi'om  its  ndes,  and  add  a  list 
exemptions  for  certain  types 

Under  section  16  of  the 
Act,  the  Commission  has  the 
to  grant  exemptions  it  finds 
cause  substantial  reduction 
nor  be  detrimental  to 
.  46  U.S.C.  app.  §  1715.  The 
on  has  determined  to  propose 
specific  exemptions  to 
current  exemptions  for 
)peratiQnal  and  administrative 
md  other  operational  matters 
inds  have  met  the  criteria  for 
under  section  16. 
proposals  for  a  list  begin 
ictivities  already  determined 
ion  to  be  "routine 
and  administrative  matters," 
enumerated  in  CSAV. 
the  Commission  proposes 
the  following  matters 
treated  as  "interstitial 

of  routine  operational 
ve  matters"  not 
further  filing: 
parties  arising  out  of  filed 
(such  as  those  pursuant  to  a 
or  vessel  sharing  agreement); 
fie  monetary  amounts  for 
for  space;  booking  and 
procedures; 
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•  insuj  ance 


proc  jdures  for  resolution  of 

relating  to  loss  and/or  damage 


disputes 
to  cargo; 

•  mairitenani 

•  force 


;e  of  books  and  records; 
majeure  clauses; 

•  comtnon  terminal  and  stevedoring 
arrangen  ents; 

•  proc  jdures  for  allocating  space  and 
forecastii  ig  demand;  and  , 

•  schepule  adjustments. 21 
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that  most  if  not  all  of  these 
;y  essential  matters  ars  likely 
before  an  agreement  can  be 
"  and  are  unlikely  to  require  frequent 


With  regard  to  the  suggestion  that 
changes  to  the  number  of  vessels  or  slots 
to  be  operated  {i.e.,  capacity)-be 
implemented  without  amendment  to  an 
agreement,  we  find  that  it  may  be 
acceptable  to  change  these  terms 
without  further  filing  if  the  originally- 
filed  agreement  contains  an  adequately 
described  range  (i.e.,  maximimi  and 
minimum)  of  slots  or  vessels  to  be  used 
under  the  agreement  and  if  the  changes 
fall  within  that  range.  This  approach 
would  allow  filers  to  adjust  their 
agreement  firom  time  to  time  without  the 
need  to  file,  and  allow  the  Commission 
to  make  an  assessment  of  the 
commercial  impact  of  the  agreement  for 
both  ends  of  the  range. 

OCWGA  also  urges  the  Commission  to 
exempt  slot  charter  costs  from  a  filed 
slot  charter  agreement.  As  the  comments 
point  out,  it  has  been  the  practice  of  the 
Commission  to  allow  slot  charter  costs 
to  be  agreed  upon  from  time  to  time 
(without  requiring  further  filings  or 
amendments),  and  not  specifically 
disclosed  in  the  filed  agreement,  imder 
an  interpretation  of  535.407(b)  and  (c). 
The  phrases,  "as  may  be  agreed  upon 
from  time  to  time"  or  "whatever  is 
reasonable  based  on  actual  costs"  have 
been  used  in  filed  agreements  to  this 
effect.  We  have  therefore  proposed  to 
treat  slot  charter  rates  as  matters 
specifically  exempted  in  proposed 
section  53&.408.- 

The  Commission  is  also  proposing  to 
codify  its  de  facto  exemption  from  the 
filing  requirements  for  vessel  charter 
parties  in  a  new  section  535.312.  This 
codification  would  eliminate 
uncertainty  the  commenters  now  appear 
to  have  regarding  which  agreements 
must  be  filed.  These  contracts,  which 
are  generally  for  the  control  of  single 
vessels,  do  not  appear  to  have  potential 
to  result  in  a  substantial  reduction  in 
competition  or  be  detrimental  to 
conunerce,  and  are  therefore  within  the 
Commission's  section  16  authority  for 
exemption  from  the  requirements  of  the 
Shipping  Act  and  its  regulations. 

The  commenters  are  also  concerned 
about  operational  flexibility  for  changes 
to  port  calls  which  typically  are 
commercialTdecisions  that  must  be 
made  quickly.  It  appears  that  most 
agreements  are  filed  reciting  only  a 
general  "geographic  scope"  within 
which  they  will  operate.  While  it 


changes  in  the  course  of  carrying  out  the  agreement. 
We  are  skeptical  that  these  need  the  sort  of  day-to- 
day flexibility  the  cturent  exemption  contemplates. 
Nevertheless,  as  a  practical  matter,  we  also 
recognize  that  these  details  of  agreement 
implementation  may  be  the  most  commercially 
sensitive  and  their  absence  appears  to  be  unlikely 
to  impair  the  Commission's  ability  to  assess  the 
relationship  among  the  parties. 
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remains  a  required  term  in  the 
Commission's  rules, ^^  geographic  scope 
may  be  put  forth  in  terms  of  ports  or 
port  ranges.  This  requirement  has  in  the 
past  provided  adequate  detail  for 
Commission  review  purposes,  while 
allowing  changes  in  specific  port  calls 
or  rotations  to  be  made  without  filing  a 
modification.23  Therefore,  OCWGA's 
concern  that  port  calls  cannot  presently 
be  changed  on  an  emergency  or  "as- 
needed"  basis  without  filing  a 
modification  of  the  agreement  (entailing 
a  45-day  waiting  period)  appears  to  be 
unfounded.  Because  the  Commission's 
regulations  currently  provide  that  an 
agreement's  scope  may  be  defined  in 
terms  of  port  ranges,  such  a  situation 
would  only  arise  if  the  agreement  were 
so  specifically  drafted  as  to  contain  each 
individual  port.  We  agree  that  if  within 
a  port  range,  any  changes  would 
generally  be  acceptable  with  no  need  for 
further  filing.  We  note  OCWGA's 
assertion  that  the  public  generally  is 
apprised  of  changes  to  port  calls  by  the 
carriers  themselves.  While  the 
Commission  is  sensitive  to  ILA's 
concern  that  allowing  an  agreement's 
specific  port  calls  to  be  changed  on  an 
ad  hoc  basis  may  hamper  its  ability  to 
anticipate  where  the  cargo  which  its 
membership  is  entitled  to  handle  will 
arrive  or  depart,24  we  believe  that  the 
ciurent  approach,  reflected  explicitly  in 
the  proposed  exemption,  is  an  adequate 
accommodation  to  the  legitimate 
commercial  needs  of  parties  to 
agreements. 

Third,  OCWGA  suggests  that  the 
Commission  allow  "permissive 
authority"  to  ensure  flexibility  as  to 
how  agreement  parties  would  operate 
vis-a-vis  another  filed  agreenlent.  This 
appears  to  run  afoul  of  NITL's  concern 
that  the  public  will  not  have  adequate 


22  Section  535.403(b)  requires,  in  pertinent  part, 
thcrt  the  parties  "[s|tate  the  ports  or  port  ranges  to 
which  the  agreement  applies  and  any  inland  points 
or  areas  to  which  it  also  applies  with  respect  to  the 
collective  activities  contemplated  and  authorized  in 
the  agreement." 

2^  The  Commission  is  apprised  of  parties'  past 
service  levels  and  initial  changes  resulting  from  an 
agreement  through  the  concurrently-filed 
Information  Form.  46  CFR  part  535  App.  A 
(Information  Form,  parts  V,  VI,  and  VIII). 
Thereafter,  changes  to  the  port  calls  which  expand 
the  overall  geographic  scope  of  the  agreement  must 
be  indicated  by  the  filing  of  a  modification  and  in 
some  cases  an  accompanying  Information  Form.  46 
CFR  535.503(b).  The  Commission  does  not  require 
such  a  filing  for  changes  to  port  calls  which 
effectively  reduce  the  scope  of  an  agreement. 

2*  It  appears  that  ILA  may  have  confused 
Shipping  Act  agreements  (a  term  of  art  in  Shipping 
Act  context]  with  "agreements"  used  as  a  general 
term,  and  that  their  comments  may  more 
appropriately  address  issues  which  arise  in  a 
"service  contract"  context.  It  is  unclear  to  which 
"electronic  systems"  ILA's  comments  refer — 
perhaps  it  is  to  the  canieis'  electronic  container 
tracking  systems  or  to  electronic  tariff  publications. 


notice  of  how  an  agreement  will 
operate.  Further,  PONL's  assertion  that 
any  implementation  of  such  an 
agreement  will  be  reflected  in  an 
agreement  filing,  does  not  take  into 
consideration  either  an  agreement  that 
the  parties  participate  only  to  a  limited 
extent  or  in  a  particular  concerted 
manner  in  another  agreement.  The 
Commission's  ability  to  assess  an 
agreement's  potential  impact  on 
competition  would  be  severely  impaired 
if  the  relationship  between  facially 
"non-restrictive"  agreements  and  other 
agreements  which  contain  market  or 
capacity  restrictions  were  not  revealed. 
The  Commission  therefore  declines  to 
adopt  such  an  interpretation. 

Fourth,  the  OCWGA  recommends  that 
the  Commission  allow  agreements  to 
implement  "operational"  agreements 
contemplated  in,  and  pursuant  to, 
authority  within  filed  agreements 
without  further  filing.  We  note  that 
NTTL  expresses  no  objections  to 
permissive  authority  in  agreements  for 
"purely  operational  matters  which  are 
not  likely  to  have  impact  on 
competition."  The  proposed  language 
attempts  to  address  these  concerns, 
without  creating  an  exemption  so  broad 
as  to  render  other  provisions  of  the 
regulations  meaningless,  by  an 
exemption  for  terms  and  conditions  of 
space  allocation  and  sLot  sales,  the 
establishment  of  space  charter  rates,  and 
terms  and  conditions  of  charter  parties, 
if  contemplated  by  a  filed  agreement. 
While  we  see  nothing  contradictory 
between  the  Commission's  current  rules 
requiring  true,  complete,  and  detailed 
agreements  to  be  filed  and  those 
providing  exemptions  fi-om  filing 
certain  agreements,  the  conunents 
indicate  that  this  position  should  be 
clarified.  The  Commission,  therefore, 
proposes  to  revise  sections  535.407(b) 
and  sections  535.407(c).  New  section 
535.408  provides  that  an  agreement 
reached  pursuant  to  general  authority  in 
a  filed  agreement  is  not  considered  part 
of  the  filed  agreement  unless  it  provides 
for  one  or  more  of  the  "technical  or 
operational  matters"  specifically  listed 
or  is  otherwise  exempt  from  filing  imder 
the  rules. 

c.  Exemptions 

Subpart  C  of  part  535  of  the 
Commission's  current  rules  contains 
exemptions  (either  partial  or  full)  bom 
the  filing  requirements  of  the  Shipping 
Act  for  several  types  of  agreements  and 
modifications  to  agreements.^^  The 


commenters  suggest  further  vague 
categories  of  agreements  the 
Commission  might  exempt  from  filing, 
such  as:  (a)  Agreements  that  have  little 
or  no  competitive  effect  (but  do  not 
suggest  what  those  may  be);  (b) 
agreements  for  routine  operations  (be 
exempt  or  have  a  reduced  waiting 
period  for  effectiveness):  and  (c)  slot 
charter  arrangements  (be  fully  exempt 
from  filing).  The  Commission  has  the 
authority  and  discretion  to  grant 
exemptions  from  all  lequirements,  or  to 
grant  exemptions  limited  to  one  or  more 
of  the  specific  filing,  notice,  and  waiting 
requirements  of  the  Shipping  Act  and 
its  regulations,  consistent  with  the 
policies  of  Congress. 28  46  U.S.C.  app. 
§  1715.  The  Commission  proposes  one 
new  exemption  and  several  changes  to 
existing  exemptions,  as  discussed 
below. 

i.  Low  Market  Share  Exemption  and 
Definition  of  Capacity  Rationalization 
(proposed  §§535.311.  535.104(e)) 

The  Shipping  Act's  general  scheme  is 
to  enable  filers  to  obtain  immunity  from 
prosecution  for  commercial 
collaborations  that  might  otherwise  be 
violative  of  the  antitrust  laws,  in  return 
for  oversight  of  these  collaborations  by 
the  Commission.  46  U.S.C.  app.  §  1706. 
If  not  filed  with  the  Commission,  in 
addition  to  being  a  violation  of  the 
Shipping  Act  itself,  collaborations 
restraining  competition  are  otherwise 
subject  to  the  antitrust  laws  and  the 
scrutiny  of  the  agencies  which 
administer  those  laws.  * 

The  Commission  believes  that 
exemption  from  the  Shipping  Act's 
waiting  period  requirement  of  certain 
types  of  agreements  that  fall  under  a 
market  share  threshold  (or  "safety 
zone")  may  fall  within  the  criteria  of 
section  16  and  be  a  reasonable  way  to 
meet  the  purposes  of  the  Shipping  Act 
by  reducing  the  regulatory  burdens  on 
the  industry.  This  approach  also 
appears  consistent  with  current 


-'The  Commission's  current  regulations  contain 
various  exemptions  for  the  following  types  of 
agreements:  non-substantive  agreements  and  non- 
substantive modifications  to  existing  agreements 


(exempt  from  notice  and  waiting  requirements); 
husbanding  agreements  (fully  exempt  from  filing 
requirements);  agency  agreements  (limited 
exemption  from  filing  requirements);  equipment 
interchange  agreements  (fully  exempt  firom  filing 
requirements):  non-exclusive  transshipment 
agreements  (limited  exemption  from  filing 
requirements);  marine  terminal  agreements  (exempt 
from  waiting  requirements):  agreements  between  or 
among  whoUy-owned  subsidiaries  and/or  their 
parent  (fully  exempt  from  filing  requirements): 
miscellaneous  modifications  to  agreements  (if  filed 
for  informatioiial  purposes,  exempt  bom  notice  and 
waiting);  marine  terminal  service  agreements 
(limited  exemption  from  filing  and  waiting 
requirements,  but  no  antitrust  inununity  unless  the 
agreement  is  filed);  and  marine  terminal  &cilitie« 
agreements  (exempt  bom  filing  and  waiting 
requirements).  46  CFR  535.302-311. 

^6  8.  Rep.  No.  61, 105th  Cong.,  1st  Se«s.  30  (1997) 
("Senate  Report"). 
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practices  by  other  regulatory  entities 
chaiged  with  oversi^t  of  commercial 
-  agreements  affecting  competition.^^ 

Appropriately  exempteo  agreements 
would  appear  to  include  those  which: 
(1)  have  neither  pricing  nor  capacity  or 
trade  lane  allocation  authority;  and  (2) 
have  less  than  20%  combined  market 
share-in  the  relevant  trade  lane  and  all 
sub-trades,  or  15%,  if  operating  within 
a  rate  agreement.  This  exemption  might 
cover,  for  example,  non-exclusive  two- 
party  vessel  sharing  agreements  and 
slot/space  charters  and  other  types  of 
collaborative  agreements  in  which  the 
parties'  combined  market  share  falls 
below  the  20%  level.  A  definition  of 
"sub-trade"  consistent  with  the 
definition  in.the  appendix  to  the 
Monitoring  Report  has  been  added  to 
the  Commission's  regulations  at 
§535.104(hh). 

The  types  of  agreements  outlined 
above  would  appear  to  meet  the  criteria 
under  which  the  Commission  has  the 
authority  to  grant  exemptions  from 
requirements  of  the  Shipping  Act.  The 
Commission  has  discretion  to  grant  such 
exemptions  only  if  doing  so  (1)  will  oot 
result  in  substantial  reduction  in      " 
competition  or  (2)  be  detrimental  to 
commerce.  46  U.S.C.  app.  §  1715. 
Agreements  within  the  safety  zone 
exemption  would  appear  to  cause 
neither  a  substaintial  reduction  in 
competition  nor  otherwise  be 
detrimental  to  commerce.-^"  The 
Commission,  therefore,.proposes  new 
section  535.311  providing  for  an 
exemption  from  the  45-day  waiting 
period  for  agreements  meeting  the 
above-discussed  criteria. 

In  connection  with  this  proposed  new 
exemption,  the  Commission  also 
proposes  to  introduce  a  new  term,' 
"capacity  rationalization,"  to  describe 
one  of  the  authorities  that  would 
prevent  an  agreement  from  qualifying 
for  this  low  market  share  exemption. 
The  Commission's  rules  currently 
utilize  the  term  "capacity  management 
agreement,"  which  is  defined  very 
narrowly:  only  "artificial"  reduction  of 


*'  The  Antitrust  Guidelines  for  Collaborations 
among  Competitors,  ("Guidelineii")  issued  by  the 
FTC  and  DOJ  in  April  2000.  provides  a  "safely 
zone"  for  "situations  in  which  anticompetitive 
effects  are  so  unlikely  that  [FTC  and  DO]\  presume 
the  airangements  to  be  lawful  without  inquiring 
into  particular  circumstances."  Guidelines  at 
section  4.  To  qualify  for  this  exemption  the  parties 
to  commercial  collaborations  must  meet  established 
market  share  thresholds  as  well  as  meet  other 
enumerated  conditions.  The  European 
Commission's  Competition  Directorate  has  adopted 
a  similar  "safety  zone"  approach^for  international 
ocean  carrier  collaborations  which  do  not  involve 
price-fixing  of  freight  rales  and  fall  below  a  certain 
market  share  threshold. 

'*  We  estimate  67  pretoitly  effective  agreements . 
would  have  qiuiified  for  this  exemption. 


space  on  a  per  vessel  basis  is 
contemdlated.  See.  46  CFR  535.104(e). 
However,  sailing  or  space  charter 
agreem^ts,  especially  those  with 
exclusivity  clauses,  such  as  vessel 
sharing  Arrangements  or  alliances,  may 
also  be  oroperly  considered  agreements 
which  manage  or  restrict  the  amount  or 
use  of  pfoductive  capacity.  Therefore, 
the  Cominission  proposes  to  revise 
section  S35. 104(e)  to  utilize  the  term 
"capaci^  rationalization"  rather  than 
the  term' "capacity  management 
agreement,"  in  order  to  distinguish 
^etweenl  those  agreements  reflecting 
simple  operational  arrangements  and 
those  wl^ich  actively  injpose  restrictions 
on  capacity,  thereby  raising  section  6(g) 
concern^  for  effects  on  price  and 
service,  md  to  promote  consistency 
with  otb  sr  Commission  regulations. 
Agreemt  nts  with  capacity 
rational]  nation  authority  would  include, 
for  exaii  pie,  agreements  in  which  the 
parties  r  jstrict  their  ability  to  provide 
transpoi  iation  in  the  Trade  on  vessels 
other  th(  in  those  utilized  by  the 
agreeme  it  or  to  enter  into  services  that 
are  alter  late  to/or  in  competition  with 
the  serv:  ces  provided  under  the 
agreeme  at,  without  the  prior  consent  of 
the  agre(  iment  members. 

ii.  Revis  on  of  the  Present  Exemptions 
for  Non-  substantive  Agreements  and 
Amendi  lents.  Miscellaneous 
Modifio  itions  (proposed  §  535.302),  and 
Public  h  otice  of  Filings  (proposed 
§535.60  2) 

As  am  tther  effort  to  address  the 
commeqters'  concern  about  the  need  for 
flexibility,  the  Commission  proposes  to 
retain  ai  id  clarify  its  existing 
exempti  ins  for  certain  types  of 
modifici  itions  to  agreements  that  may  go 
into  effe  :t  upon  filing,  or  be  filed  for 
informa  ional  purposes  only:  namely, 
"non-su  jstantive"  modifications  (46 
CFR  535 .302)  and  'miscellaneous" 
modifiG  itions  (46  CFR  535.309). 

We  b€  lieve  that  the  current  "non- 
substanl  ive"  exemption  is  unnecessarily 
broader  than  the  pre-1984  exemption  for 
modifia  itions  which  it  was  intended  to 
continu(!,  but  which  contained  no 
category  for  "non-substantive"  initial 
agreeme  nts.  The  Commission  believes 
that  the  scope  of  this  exemption  is 
unclear  pnd  thus  should  be  revised.  In 
addition,  the  Commission  has 
determii  led  to  eliminate  the  practice  of 
determiping  on  an  ad  hoc  basis  throu^ 
delegated  authority  whether  an 
amendment  to  an  agreement  is  "non- 
substantive." 46  CFR  535.302(c). 
Therefore,  the  Commission  proposes  to 
combin#  some  of  the  language  of  section 
535. 309j  with  that  of  a  revised  section 
535.302  to  eliminate  the  exemption  for 


non-substantive  initial  agreements  and 
enumerate  the  "non-substantive"  and 
"miscellaneous"  modifications  that  are 
exempt  from  filing. 

The  Commission  proposes  to  remove 
the  current  exemption  for 
"miscellaneous  modifications"  for 
changes  to  parties  to  a  discussion 
agreement  contained  in  present  section 
535.309(a)(2)(i).  Such  additions  in 
members  to  a  discussion  agreement  may 
alter  the  potential  competitive  impact  of 
the  discussion  agreement.  On  the  other 
hand,  the  Commission  believes  that  it  is 
appropriate  to  continue  the  current- 
exemption  from  the  45-day  waiting 
period  otherwise  required  by  the 
Shipping  Act  for  conferences,  which  are 
required  to  be  open  to  all  carriers 
serving  the  conference  trade.  Therefore, 
the  Commission  is  proposing  a  revision 
to  former  535.309(a)(2)(i)  to  indicate  this 
change. 

In  addition  to  the  specific  exemption 
changes  discussed  above,  the 
Commission  is  also  proposing  to  change 
its  current  policy  regarding  publication 
of  notice  in  the  Federal  Register  of 
agreement  filings  that  are  otherwise 
exempt  from  the  requirements  of  this 
part.  At  present,  the  Commission  does 
not  publish  notice  of  optionally-filed 
agreements  and  modifications,  or 
agreements  and  modifications  exempted 
from  the  45-day  waiting  period. 
However,  the  Commission  recognizes  . 
that  public  notice  is  the  most  effective 
way  for  the  public  to  know  what 
agreements  and  modifications  to 
agreements  are  being  filed.  The 
Commission  believes  it  is  important  for 
the  public  to  know,  for  example, 
whether  a  carrier  joins  a  conference 
agreement  or  resigns  from  one,  or 
whether  certain  marine  terminal 
operators  have  leases.  To  that  end,  the 
Commission  is  proposing  to  revise 
§  535.602  to  indicate  that  a  notice  v\dll 
be  published  in  the  Federal  Register  of 
each  new  agreement  and  agreement 
modification,  including  those 
agreements  that  are  exempt  from  the  45- 
day  waiting  period  and  those  that  are 
optionally  filed  under  the  various 
exemptions  in  subpart  C. 

iii.  Transshipment  Agreements 
(proposed  §§535.104(jj)  and  535.306(a)) 

The  proposed  rule  changes  for 
transshipment  agreements  are  intended 
to  clarify  the  Commission's  view  of 
what  constitutes  a  transshipment  . 
agreement  but  not  remove  the  filing 
exemption  for  nonexclusive 
transshipment  agreements.  The 
Commission  has  traditionally  viewed 
transshipment  agreements  as 
agreements  under  which  two  ocean 
common  carriers  that  both  operate 
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vessels  provide  a  through  service 
between  the  Uhited  States  and  a  foreign 
port.  However,  the  Commission  also 
recognizes  that  the  ocean  transportation 
industry  has  substantially  evolved  since 
the  Commission's  current  agreement 
rules  were  drafted.  One  notable  change 
is  the  increased  use  of  vessel  sharing  or 
space  charter  agreements  by  ocean 
common  carriers  to  replace  or  augment 
their  direct  services.  This  change  may 
have  led  to  the  development  of  what  the 
Commission  considers  to  be 
nontraditional  transshipment 
arrangements,  such  as  those  in  which  a 
publishing  carrier  provides  a 
transshipment  service  solely  by  taking 
space  on  vessels  operated  by  other 
ocean  common  carriers.  In  an  effort  to 
provide  a  regulatory  environment  that 
promotes  commercial  flexibility  and  the 
resulting  economic  efficiencies  for  the 
carriers  involved  and  the  shipping 
public,  the  Commission  is  amending  its 
definition  of  transshipment  agreement 
to  clarify  that  such  arrangements 
between  two  ocean  common  carriers 
may  be  considered  to  be  a, 
transshipment  agreement  subject  to  the 
Shipping  Act  if  the  publishing  carrier 
operates  its  own  vessel  in  the  through 
movement  or  provides  service  on  its  leg 
of  the  through  service  in  accordance 
with  a  filed  and  effective  space  charter 
agreement. 

The  Commission  acknowledged  that 
there  is  some  overlap  between 
transshipment  agreements  and  space 
charter  agreements  in  promulgating  the 
final  rules  implementing  the  Shipping 
Act,  by  stating  that  "a  transshipment 
agreement  is  a  type  of  space  charter."  49 
FR  45324  (November  15,  1984).  This 
observation  remains  accurate  in  today's 
marketplace.  Just  as  a  space  charter 
agreement  permits  an  ocean  common 
carrier  to  offer  service  in  a  trade  without 
having  to  introduce  its  own  vessels,  a 
transshipment  agreement  permits  a 
carrier  to  offer  a  service  that  it  would 
not  otherwise  be  able  to  provide  unless 
it  operated  vessels  on  both  legs  of  the 
transshipment.  The  publishing  carrier 
pays  the  connecting  carrier  for  space  on 
the  connecting  carrier's  vessel,  just  as  a 
space  charterer  pays  for  the  space  that 
it  uses  on  another  ocean  common 
carrier's  vessel.  Inevitably,  therefore,  a 
transshipment  agreement  includes  space 
chartering. 

In  1984,  the  Commission  exempted 
nonexclusive  transshipment  agreements 
from  the  filing  requirements  for  policy 
and  practical  considerations.  Though 
the  publishing  carrier  provides  certain 
information  regarding  the  transshipment 
arrangement  in  its  tariff  pursuant  to 


Section  535.306(b)  and  (c),^'  the  filing 
exemption  has  resulted  in  reduced 
transparency  for  transshipment 
arrangements.  As  a  result,  the  shipping 
public  may  lack  a  clear  understanding 
of  how  the  through  transportation  is 
being  provided.  To  address  the  issue  of 
transparency  that  arises  when  an  ocean 
common  carrier  does  not  use  its  own 
vessels  in  the  through  transportation  as 
well  as  to  clarify  the  Commission's  view 
of  what  constitutes  a  transshipment 
agreement,  the  Commission  is  proposing 
the  addition  of  new  language  to  the 
definition  of  a  transshipment  agreement. 
The  added  language  would  clearly  set 
forth  the  Commission's  position  that  an 
ocean  conmion  carrier  offering  a 
tremsshipment  service  must  either 
operate  a  vessel  involved  in  the  through 
movement  or  have  a  filed  and  effective 
space  charter  agreement  to  cover  the 
portion  of  its  service  between  the 
United  States  and  the  port  of 
transshipment.  The  Commission 
believes  that  it  is  consistent  with  the 
provisions  of  the  Shipping  Act  relating 
to  agreements  (46  U.S.C.  app.  §§1703, 
1704)  to  require  an  ocean  common 
carrier  offering  a  transshipment  service 
pursuant  to  a  transshipment  agreement 
to  operate  at  least  one  vessel  involved 
in  the  through  movement.  Nevertheless, 
in  recognition  that  many  ocean  common 
carriers  in  U.S.  trades  now  depend  on 
space  charter  agreements,  in  addition  to 
their  own  vessels,  to  provide  their 
services,  the  Commission  is  including 
such  arrangements  in  the  revised 
definition  of  a  transshipment  agreement. 
In  both  instances,  the  goal  of 
transparency  would  be  achieved. 

3.  Confidentiality  of  Sensitive 
Commercial  Information  in  Filed 
Agreements 

The  Commission  has  determined  not 
to  re-examine  its  interpretation  of 
section  6{j)  of  the  Shipping  Act  at  this 
time.  That  provision  reads, 

(j)  Nondisclosure  of  Submitted 
Material. 

Except  for  an  agreement  filed  under 
section  5  of  this  Act,  information  and 
documentary  material  filed  with  the 
Commission  under  section  5  or  6  is 
exempt  from  disclosure  under  section 
552  of  title  5,  United  States  Code  (FOIA) 
and  may  not  be  made  public  except  as 
may4)e  relevant  to  an  administrative  or 
judicial  action  or  proceeding. 


The  Commission's  current  regulation 
at  46  CFR  535.608(a)  states, 

(a)  Except  for  an  agreement  filed  under 
section  5  of  the  Act,  all  information 
submitted  to  the  Commission  by  the  filing 
party  will  be  exempt  from  disclosure  under 
5  U.S.C.  552.  Included  in  this  disclosure 
exemption  is  information  provided  in  the 
Information  Form,  voluntary  submission  of 
additional  information,  reasons  for  non- 
compliance, and  replies  to  requests  for 
additional  information. 

Section  6  (j)  of  the  Shipping  Act 
should  be  read  harmoniously  with  the 
notice  provision  of  section  6(a),  which 
states  that  "(wlithin  7  days  after  an 
agreement  is  filed,  the  Commission  shall 
transmit  a  notice  of  its  filing  to  the 
Federal  Register  for  publication.  "  46 
U.S.C.  app.  §  1705(a).  In  this  regard, 
current  Commission  regulations  further 
define  what  the  notice  of  filing  must 
contain,  reflecting  a  long-held 
understanding  that  the  Commission 
should  make  the  complete  agreement  as 
filed  available  to  the  public.  46  CFR 
535.602(b)(5).  The  current  regulation  is 
nearly  identical  to  that  origiimlly 
adopted  under  the  Shipping  Act,  1916. 
46  CFR  572.6(1997):  46  CFR  522.6; 
General  Order  24  (1968). 

The  Commission  has  long  interpreted 
the  Shipping  Act  to  require  the  public 
availability  of  the  complete  filed 
agreement,  and  to  protect  from  Freedom 
of  Information  Act  ("FOIA")  disclosure 
only  information  supplementing  the 
agreement.  The  Commission  has  never 
provided  by  rule  for  the  protection  of 
information  contained  in  a  filed 
agreement  jmd  no  objection  has  ever 
been  filed  to  the  disclosure  of  such 
information.  Most  of  the  coramenters 
appear  to  assume  that  the  only  means  of 
protecting  sensitive  information 
contained  in  agreements  is  through 
filing  exemptions. 

Although  no  other  statute  precisely 
mirrors  the  Shipping  Act  procedures, 
especially  as  to  the  public's  role  in 
agreement  review  and  their  generally 
automatic  effectiveness,  we  recognize 
that  some  agencies  responsible  for 
filings  similar  to  agreements  untler  the 
Shipping  Act  provide  for 
confidentiality. 3"  While  it  may  be 


^^ Under  Section  535.306.  nonexclusive 
transshipment  agreements  are  exempt  from  the 
filing  requirement  of  the  Shipping  Act  provided 
that  the  publishing  carrier  publishes  in  its  tariff  the 
through  rate,  the  routings,  any  additional  charges, 
and  the  participating  carriers.  The  publishing 
carrier  also  issues  the  bill  of  lading. 


™See,  e.g..  DOT  (14  CFR  302.39(b)).  STB  (4? CFR 
1001.4)  and  SEC  (17  CFR  230.406).  It  is  unclear 
what  effect  Executive  Order  12.600  of  )une  23. 
1987,  may  have  on  the  Commission's  ability  to 
protect  sensitive  conunercial  information  in  filed 
agreements.  Section  2(b)  of  that  order  directs 
Federal  agencies  "to  permit  submitters  of 
confidential  commercial  information  to  designate, 
at  the  time  the  information  is  submitted  to  the 
Federal  government  or  a  reasonable  time  thereafter, 
any  information  the  disclosure  of  which  the 
submitter  claims  could  reasonably  be  expected  to 
cause  substantial  competitive  harm."- The 
Commission's  rules  provide  for  such  protection 
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arguable,  therefore,  whether  the  drafters 
intended  to  preclude  the  Conunission 
from  protecting  sensitive  commercieil 
information  contained  in  the  agreement 
itself,  it  appears  unnecessary  for  the 
Commission  to  make  any  such 
determination  now.  As  the  Commission 
is  now  proposing  to  exempt  the 
information  identified  by  the 
commenters  as  potentially  sensitive 
commercial  information^  we  see  no  need 
to  address  this  issue  further  at  this  time. 
Therefore,  the  proposed  rule  contains 
no  further  proposals  in  this  respect. 
However,  commenters  may  wish  to  raise 
this  issue,  as  well  as  to  identify  any  item 
of  sensitive  commercial  information 
which  would  be  included  in  an 
agreement  required  to  be  filed  that  is  not 
within  the  terms  listed  in  section 
535.408  or  otherwise  exempted.  Such 
comments  should  also  address  the  issue 
of  the'Commission's  authority  to  protect 
commercially  sensitive  information 
contained  in  filed  agreements. 

m.  Information  Forms  and  Monitoring 
Reports,  46  CFR  Part  535,  Subparts  E 
andG. 

A.  Introduction 

Currently,  when  a  carrier  agreement  is 
filed  with  the  Commission,  the 
Information  Form  regulations  (subpart  E 
of  part  535)  require  that  certain  historic 
revenue  and/ or  operational  data  be 
furnished  for  each  party  to  the 
agreement.  The  Information  Form  must 
accompany  the  filed  agreement.  In 
addition,  certain  modifications  filed  as 
amendments  that  expand  the  geographic 
scope  or  authority  of  an  existing 
agreement  must  also  be  accompanied  by 
an  Information  Form  at  the  time  of 
filing.  Once  an  agreement  goes  into 
effect  under  the  Shipping  Act,  the 
Monitoring  Report  regulations  (subpart 
G  of  part  535)  require  that  ongoing 
revenue  and/or  operational  data  on  the 
parties'  activities  imder  the  agreement 
be  submitted  to  the  Commission  for  as 
long  as  the  agreement  remains  in  effect. 

The  jiuisdiction  to  set  rules  requiring 
carrier  agreement  information  is 
fxinferred  on  the  Commission  by  the 
Shipping  Act.  Section  5(a)  states  that 
"(t]he  Commission  may  by  regulation 
prescribe  the  form  and  manner  in  which 
an  agreement  shall  be  filed  and  the 
additional  information  and  documents 
necessary  to  evaluate  the  agreement." 
Further,  section  17(a)  authorizes  the 
Commission  to  "prescribe  rules  and 
regulations  as  necessary  to  carry  out" 
the  Shipping  Act.  Additionally,  the 
Shipping  Act  gives  the  Commission  the 


direct  a  ithority  to  obtain  any  relevant 
informa  don  iwm  carriers.  Pursuant  to 
15,  the  Commission  may  issue 


gtnmlly:  for  nondisclosure  of  filings  generally.  46 
CFR  502.119;  and  for  third  party  comments  on 
agraemenu,  48  CFR  535.603. 


section 

an  ordei  to  require  any  common  carrier 
"to  file  vith  it  any  periodical  or  special 
report  *  *  *  appertaining  to  the 
busines ;  of  that  common  carrier."  ^^ 

The  p  reposed  rule  replaces  the 
current  regulations  with  regulations  that 
would  I  squire  all  carrier  agreements 
identifi(  d  in  §  535.201(a)  and  subject  to 
the  fort3f-five  day  waiting  period  to 
submit  ^  Information  Form  for  the 
Commission's  review  upon  filing  with 
information  and  data  on  the  agreement 
and  the  authority  in  the  agreement.^^ 
The  proposed  rule  limits  the  application 
of  the  Monitoring  Report  regulations  to 
require  reporting  only  from  parties  to 
agreem^ts  with  certain  authority.  For 
some  authority,  the  Monitoring  Report 
regulations  are  further  limited  based  on 
the  parties'  market  share. 

The  reporting  requirements  for  the 
propose|d  Information  Form  and 
Monitoring  Report  have  been  modified 
in  relatibn  to  changes  that  have 
occurred  in  carrier  agreements. 
Reporting  requirements  that  are  no 
longer  necessary  have  been  eliminated. 
New  ref  orting  requirements  have  been 
added  ti  >  obtain  essential  data,  such  as 
vessel  c  ipacity,  from  agreements  with 
authoril  y  that  poses  concerns  imder  the 
Shipping  Act.  New  terms  and 
definitii  tns  have  also  been  provided  in 
the  inst  uctions  of  the  proposed 
Informa  tion  Form  and  Monitoring 
Report.  These  terms  and  definitions  are 
intende  1  to  provide  carriers  with  clearer 
instruct  ions  that  should  help  to  improve 
the  accuracy  and  consistency  of  the 
agreement  data  reported  to  the 


'  The  dommission  has  consistently  held  the  view 
that  the  iqsst  reliable  source  of  information  on 
ments  is  directly  obtained  from  the 
parties  to  |he  agreement.  In  Docket  No.  94-31.  the 
Commissipn  stressed  "that  information  regarding 
the  opeiaaon  and  probable  future  impact  of  an 
agreement  "[a]lmost  uniformly  is  in  the  hands  of 
those  seeking  approval  *   *   •  and  it  is  incumbent 
upon  thos  in  possession  of  such  information  to 
come  forward  with  it."  Mediterranean  Pools 
/iivestJ^Hon  9  F.M.C.  264,  290  (1966)."  See  Dkt. 
No.  94-31  Information  Form  and  Post-Effective 
ReportingRequirements  for  Agreements  Among 
Ocean  Capimon  Carriers  Subject  to  the  Shipping 
Actofigit.  61  FR  11564,  11565  (March  21, 1996). 
The  Commission  further  emphasized  this  point  by 
stating  that  "the  1984  Act  removed  the  burden  of 
proof  in  afereement  investigations  from  the  carriers, 
but  did  n^t  alter  the  accuracy  of  the  Commission's 
1996  obs#vation  In  the  Mediterranean  Pools 
Investigaiion  that  the  primary  source  for 
information  on  the  operation  of  an  agreement  is  the 
carriers  that  are  the  parties  to  the  agreement."  Jd.at 
page  11506. 

^^  "Loi^  market  share  agreements"  defined  in 
section  5^5.311  of  the  proposed  rule  would  be 
exemptedlfrom  the  waiting  period  requirements, 
and  from  the  Information  Form  and  Monitoring 
Report  requirements  imless  otherwise  instructed  by 
the  Comn  ission. 


Commission.  Commenters  are 
encouraged  to  review  these  proposals 
with  this  intent  in  mind,  and  to  suggest 
further  refinements  or  feasible 
alternatives  to  the  proposed  terms  and 
definitions. 

In  general,  the  proposed 
modifications  herein  seek  to  ensure  that 
the  Commission  receives  the  most 
meaningful  and  reliable  agreement  data 
to  carry  out  its  statutory  responsibilities, 
without  placing  an  imdue  regulatory 
burden  on  carries.  In  this  regard,  the 
Commission  has  incorporated  its 
experience  in  administering  the  current 
Information  Form  and  Monitoring 
Report  regulations.  Changes  in  carrier 
agreements  that  have  occurred  since 
OSRA  became  effective  have  resulted  in 
the  changes  reflected  in  the  proposed 
rule.  The  proposed  modifications  also 
reduce,  where  possible,  the  reporting 
burden  on  the  carriers. 

B.  Backffoand 

1.  The  Current  Regulations     ' 

» 

The  Information  Form  regulations  for  - 
carrier  agreements  were  originally 
established  under  the  Shipping  Actdn 
Docket  Nos.  84-26  and  84-32  (final 
rule).  Under  this  rule,  depending  on  the 
agreement's  authority,  the  Information- 
Form  required  such  data  as  market 
share,  cargo  carriage,  and/or  planned 
changes  in  port  calls  or  services  relating 
to  the  agreement.  The  rule  did  not 
prescribe  standard  periodic  reporting 
requirements  for  carrier  agreements  after 
they  become  effective  under  the 
Shipping  Act. 

The  cuirrent  Information  Form  and 
Monitoring  Report  regulations  were 
promulgated  in  Docket  No.  94-31, 
Information  Form  And  Post-Effective    . 
Reporting  Requirements  For  Agreements 
Among  Ocean  Common  Carriers  Subject 
To  The  Shipping  Act  of  1984,  61  FR 
11564  (March  21, 1996).  The 
Information  Form  is  used  in  the 
agreement  review^process  to  analyze  the 
probable  economic  impact  of  filed 
agreements,  or  certain  agreement 
modifications.  Carrier  agreements  are 
initially  reviewed  upon  filing  to  assess 
their  compliance  with  the  Shipping  Act, 
particularly  with  respect  to  section  6(g) 
and  the  prohibited  acts  in  section  10. 
Upon  review,  the  Commission 
determines  whether  any  action  under 
the  Shipping  Act  is  necessary  within  the 
45-day  waiting  period  before  an 
agreement  becomes  effective.  In  ^ 

addition,  the  data  submitted  in  the 
Information  Form  provides  historic  (or 
baseline)  economic  figures  for  analyzing 
changes  that  may  occur  after  the 
apeement  goes  into  effect. 
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The  Monitoring  Report  enables  the 
Commission  to  track  and  analyze  the 
ongoing  economic  effects  of  an 
agreement  after  it  becomes  effective,  and 
accordingly,  determine  whether  any 
action  under  the  Shipping  Act  may  be 
necessary.  Monitoring  Reports  also  are 
used  to  assess  the  probable  economic 
effects  of  modifications  filed. 
Monitoring  Reports  further  help  the 
Commission  to  stay  informed  of 
agreement  activity  in  the  U.S.  trades, 
and  to  address  agreement  issues  that 
might  arise  in  connection  with 
investigations,  complaints,  inquiries,  or 
petitions  for  Commission  action  against 
an  agreement. 

The  Commission's  current  regulations 
require  some  level  of  revenue  and/or 
operational  data  from  almost  all  carrier 
agreements  subject  to  the  Shipping  Act. 
The  degree  of  required  data  is 
determined  by  the  agreement's 
classification.  The  current  regulations 
classify  agreements  into  three 
categories:  Class  A,  Class  B,  and  Class 
C.  Upon  a  showing  of  good  cause  by  an 
agreement,  the  Commission  may  waive 
any  of  the  reporting  requirements 
pursuant  to  sections  535.505  and 
535.709.3a  Carrier  agreements  that  fall 
outside  of  the  classifications  set  in  the 
current  regulations  are  not  obligated  to 
submit  the  specified  agreement 
information,  unless  otherwise  instructed 
by  the  Commission.  3*' 

For  the  Information  Form.  Class  A 
and  B  agreements  are  grouped  together 
as  "Class  A/B,"  and  are  identified  in 
section  535.502(a)  as:  rate  agreements, 
joint  service  agreements,  pooling 
agreements,  agreements  authorizing 
discussion  or  exchange  of  data  on 
vessel-operating  costs,  and  agreements 
authorizing  regulation  or  discussion  of 
service  contracts.  Class  A/B  agreements 
contain  forms  of  pricing  or  pooling 
authority  that  can  have  a  significant 
impact  on  competition.  The 
Commission  thoroughly  addressed  its 
concerns  with  the  agreement  authorities 
included  in  the  Class  A/B  category  and 
the  potential  effects  of  each  of  these 
authorities  on  competition  in  its  Notice 
of  Proposed  Rulemaking  ("NPRM")in 
Docket  No.  94-31.  See  Dkt.  No.  94-31, 
59  FR  62372,  62375-€2376  (Decem^r  5, 
1994). 

When  a  Class  A/B  agreement  is  filed 
for  review,  an  Information  Form  must 


also  be  filed  in  accordance  with  the 
reporting  requirements  specified  in 
appendix  A  of  part  535  {section 
535.503).  These  reporting  requirements 
address  the  following  topics  relating  to 
the  parties  activities  in  the  agreement 
trade:  other  agreement  participation, 
identification  of  agreement  authority, 
market  share  for  all  liner  operators,  total 
average  revenue,  cargo  volume  and 
revenue  results  for  major  conunodities, 
and  port  service.  Much  of  this  data  must 
be  specified  for  each  sub-trade  within 
the  geographic  scope  of  the  agreement. 
The  regulations  define  sub-trade  to 
mean  all  liner  movements  between  each 
U.S.  port  range  and  each  foreign  country 
within  the  scope  of  the  agreement.  The 
U.S.  port  ranges  are  specified  separately 
for  the  Atlantic,  Gulf,  and  Pacific  coasts. 

Information  Forms  for  Class  C 
agreements  requjre  much  less  data. 
Class  C  agreements  contain  various 
forms  of  operational  authority,  and  are 
identified  in  section  535.502(b)  as 
sailing  agreements  and  space  charter 
agreements.35  In  its  NPRM  in  Docket 
No.  94-31,  the  Commission  noted  that 
"[ajlthough  such  agreements  have  rarely 
presented  serious  regulatory  concerns, 
some  oversight  is  necessitated  by 
section  6(g) 's  admonition  against 
agreements  that  cause  unreasonable 
reductions  in  service."  Id.  at  62378. 
Thus,  Class  C  agreements  are  only 
required  to  submit  data  on  the  parties' 
other  agreement  participation  and  port 
service  within  the  agreement  trade,  in 
accordance  with  the  reporting 
requirements  specified  in  appendix  B  of 
part  535  (section  535.504). 

For  Monitoring  Reports,  however,  the 
current  regulations  distinguish  between 
Class  A  and  B  agreements.^*'  Class  A 
agreements  are  identified  as  those 
agreements  specified  in  section 
535.502(a)  with  market  shares  of  50 


^^  The  Commission's  authority  to  grant  or  deny 
waiver  applications  is  delegated  to  the  Director  of 
the  BTA  in  subpart  C  of  part  501. 

"  Such  agreements  currently  include 
housekeeping  agreements,  equipment  management 
agreements,  portal  agreements,  credit  policy 
agreements,  non<»mpete  agreements  associated 
with  acquisitions,  and  general  discussion 
agreements. 


•■"5  The  Class  C  categor>'  does  not  include 
agreements  authorizing  capacity-  management  or 
regulation  as  currently  defined  in  section 
535, 104(e).  Such  authority  was  intentionally  not 
included  in  section  535  502.  At  the  time  of  the 
Commission's  rulemaking,  agreements  with 
capacity  management  or  regulation  programs  also 
contained  rate  authority,  and  therefore, 
automatically  fell  within  the  regulations. 
Subsequently,  the  authority  for  capacity 
man^ement  was  withdrawn  from  agreements  or 
held  in  abeyance.  Presently,  no  agreements  engage 
in  capacity  management  programs  as  currently 
identified  in  section  535. 104(e). 

'« Under  section  535.702(b),  the  classification  of 
an  agreement  as  Class  A  or  Class  B  for  purposes  of 
its  Monitoring  Report  obligations  is  initially  based 
on  the  market  share  data  reported  on  the 
agreement's  Information  Form  pursuant  to  section 
535.503,  or  on  similar  data  otherwise  obtained. 
Thereafter,  before  the  beginning  of  each  calendar 
year,  the  agreement  is  classified  as  Class  A  or  Class 
B  for  that  year,  based  on  the  market  share  data 
reported  on  the  agreement's  quarterly  monitoring 
report  for  the  previous  second  quarter  (April-June). 


percent  or  more  in  half  or  more  of  the 
their  sub-trades  (section  535.702(a)(1)). 
Class  B  agreements  are  identified  as 
those  agreements  specified  in  section 
535.502(a)  that  do  not  have  market 
shares  of  50  percent  or  more  in  half  or 
more  of  their  sub-trades  (section 
535.702(a)(2)).  To  account  for  changes 
in  market  share  that  may  alter  an 
agreement's  classification,  the 
regulations  direct  BTA  to  classify  all 
Class  A  and  B  agreements  annually 
based  on  their  second  quarter  market 
share  data  (section  535.702(b)).  Class  C 
agreements  are  also  required  to  file 
quarterly  Monitoring  Reports  and  are 
identified  as  those  agreements  specified 
in  section  535.502(bT (section 
535.702(c)). 

Class  A  agreements  file  the  most 
Monitoring  Report  data  in  line  with  the 
same  sub-trade  specificity  required  for 
the  Information  Form,  as  instructed  in 
appendix  C  of  part  535  (section 
535.703).  The  amount  of  Monitoring 
Report  data  and  sub-trade  specificity  is 
reduced  for  Class  B  agreements,  as 
instructed  in  appendix  D  to  part  535 
(section  535.704).  Class  C  agreements 
only  report  on  changes  in  the  parties' 
other  agreement  participation  and  port 
service  in  the  agreement  trade,  as- 
instructed  in  appendix  E  to  part  535 
(section  535.705).  As  of  August  2003, 
there  were  29  Class  A  agreements,  51 
Class  B  agreements,  and  133  Class  C 
agreements,  for  a  total  of  213  classified 
agreements  on  file  with  the 
Commission.^'^ 

Since  the  current  regulations  became 
effective  in  1996,  carriers  have 
continued  to  raise  issues  specifically 
regarding  the  Monitoring  Report 
requirements.  The  Ocean  Carrier 
Working  Group  Agreement  commented 
on  the  Monitoring  Report  requirements 
in  Docket  No.  98-26.  64  FR  at  11240; 
Docket  No.  01-01.  The  Impact  Of  The 
Ocean  Shipping  Reform  Act  Of  1998; 
Notice  of  Issuance  of  Notice  of  Inquiry, 
66  FR  7764  (January  25,  2001);  and  the 
Commission's  Notice  of  Request  for 
Public  Comments  Regarding  Extensions 
to  Existing  OMB  Clearances,  67  FR 
10407  (March  7,  2002). 

In  sum,  carriers  have  generally  voiced 
concerns  about  the  burden  involved  in 
preparing  the  quarterly  sub-trade  data 
for  the  Monitoring  Reports  for  Class  A 
agreements.  To  ease  this  burden, 
carriers  have  repeatedly  requested  that 
the  level  of  Monitoring  Report  data  for 
Class  A  agreements  be  reduced  to  the 
lesser  level  required  for  Class  B 
agreements.  In  support  of  this  request,  ' 


'^  At  the  same  tin>e.  there  were  24  agreements  on 
file  with  the  Commission  that  were  not  subject  to 
the  reporting  requirements. 
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carriers  have  argued  that  market 
changes  since  OSRA  have  rendered  the 
level  of  Monitoring  Report  data  forCIass 
A  agreements  unnecessary.  In  Docket 
No.  98-26,  the  Commission  dismissed 
the  carriers'  request  noting  that  "[a]ny 
modifications  in  the  current  a^eement 
monitoring  program  based  on  changed 
market  conditions  will  be  considered 
only  after  an  opportunity  to  evaluate  the 
competitive  effects  of  OSRA's  regulatory 
changes."  See  Dkt.  No.  98-26,  64  FR  at 
11240. 

2.  Changes  in  Carrier  Agreements  Since 
OSRA 

The  legislative  reforms  introduced  by 
OSRA  have  considerably  altered  the 
ocean  shipping  industry  in  the  li.S. 
trades.  OSRA  has  encouraged  carriers  to 
operate  more  independently  in  response 
to  competitive  market  forces.  While 
these  changes  have  improved 
competition,  carriers  are  still  very 
committed  to  cooperating  in  agreements 
and  actively  using  their  agreement 
authority  to  piu^ue  and  achieve  their  " 
collective  objectives.  Thus,  under 
OSRA,  carri«'  agreements  still  can  exert 
a  powerful  collective  influence  over 
competition  in  the  U.S.  trades.  The 
Conunission's  need  for  reliable  and 
specific  information  to  evaluate  and 
monitor  carrier  agreements  remains. 

Under  OSRA,  a  clear  pattern  in  carrier 
agreement  activity  has  emerged  in  most 
of  the  U.S.  trades.  Collective  pricing  by 
carriers  under  conference  agreements 
has  declined  in  favor  of  voluntary  rate 
authority  under  discussion 
agreements.^"  In  addition,  carriers  are 
cooperating  more  in  operational 
arrangements  which  can  affect  rate  and 
s^vice  levels  in  the  trades,  particularly 
in  agreements  with  capacity 
rationalization  authority.^^ 


'•The  preference  for  voluntary  rate  discussion 
agreements  between  earners  has  evolved  in  most  of 
the  maior  U.S.  trades,  except  for  those  trades  that 
include  member  nations  of  the  European  Union 
("EU"),  where  the  conference  system  has  remained 
in  place.  Conference  agreements  between  ocean 
common  carriers  are  specifically  exempted  from  the 
competition  laws  of  the  EU,  and  the  European 
Commission  ("EC")  opposes  other  forms  of 
collective  pricing  outside  of  formal  conference 
agreements.  The  effects  of  conferences,  however, 
have  been  mitigated  under  OSRA  because  most 
conference  carriers  heavily  engage  in  individual 
service  contracts  to  stay  competitive  in  the  trades. 
.  The  EC  further  restricts  conference  carriers  from 
adopting  voluntary  service  contract  guidelines  and 
disclosing  information  relating  to  service  contracts 
negotiated  outside  the  conference  system. 
Nonetheless,  conferences  still  represent  the  main 
rate  agreements  in  the  U.S./Europe  trades,  and 
require  close  monitoring. 

'"The  Commission's  proposed  rule  defines 
capacity  rationalization  as  the  concerted  reduction, 
stabilization,  withholding,  or  other  limitation  in 
any  manner  whatsoever  by  ocean  common  carriers 
on  the  size  or  number  of  vessels  or  available  space 


Liner  cargo  in  today's  trades  is 
predominantly  shipped  luider 
individiial  service  contracts  with 
indepenaently-negotiated  freight  rates 
and  temis.  While  cargo  carriage  imder  a 
commonj  conference  tariff  has 
diminisMed,  discussion  agreements  and 
the  concerted  activities  of  their  parties 
continu^  to  pose  significiant 
anticompetitive  and  statutory  concerns 
under  wb  Shipping  Act. 

Although  compliance  is  voluntary, 
discussion  agreements  contain 
considei^ble,  broad  authority  over  rate, 
service  qontract,  and  service  matters 
spanning  large  geographic  areas  in  the 
U.S.  tratKs.  Further,  many  discussion 
agreements  include  most  of  the  major     _ 
carriers  operating  within  their 
respectii  e  geographic  scopes.  Thus, 
discussii  )n  agreements  generally  have 
high  ma  ket  shares  which  contribute 
toward  t  leir  ability  to  affect  freight  rates 
and  conipetitive  conditions.  For 
example ,  each  of  the  agreement  market 
shares  fc  r  the  Transpacific  Stabilization 
Agreem*  nt  ("TSA")  and  the  Westbound 
Transpa  ;ific  Stabilization  Agreement 
(" WTSA  ")  in  the  U.S./Asia  trades 
exceeds  70  percent.  ~ 

OSRA  prohibited  any  mandatory 
restrictit  ns  on  individual  service 
contract ;,  but  it  allowed  agreements  to 
adopt  v(  luntary  service  contract 
guidelin  is  applicable  to  their  parties' 
individi  al  contracts.  On  a  voluntary 
basis,  ca  rriers  may  collectively  set  and 
adhere  t )  rates  and  terms  for  their 
individi  al  service  contracts.  Thus, 
while  a^  reement  carriers  are  pricing  . 
more  in(  lependently  under  OSRA,  they 
still  hav  J  the  power  to  exert  their 
collectiM  e  influence  over  contract  rates 
and  tern  is. 

The  e:  tent  to  which  voluntary 
authorit  r  and  adherence  are  effective 
imder  d  scussion  agreements  likely 
depends  on  the  prevailing  and 
anticipa  ed  economic  conditions  in  the 
respecti  ^e  agreement  trades.  Such 
conditio  qs,  however,  are  difficult  to 
discern  ind  even  harder  to  anticipate 
without  reliable  agreement  and  trade 
informa  ion. 

Carrie  rs  are  also  relying  more  heavily 
on  open  tional  agreements  to  control  the 
supply  if  excess  vessel  capacity.  These 
agreemaits  allow  carriers  to  rationalize 
services  and  remove  excess  vessel 
capacit)  through  vessel-sharing,  space 
or  slot  c  lartering,  sailing,  and/or  service 
arrangei  lents.  Operational  agreements 
with  ca|iacity  rationalization  authority 
raise  pa  ticular  concerns  under  section 
6(g).  Th  s  concerted  authority  not  only 
affects  t  le  amount  of  vessel  capacity 


offered  co  Iccti 
any  trade  f  r 


vely  or  individually  to  shippers  in 
service. 


supplied  in  a  trade,  but  also  imposes 
restrictions  on  the  parties'  ability  to 
freely  participate  in  other  service 
arrangements  and/or  independently 
operate  competing  services  within  the 
geographic  scope  of  the  agreement. 
Some  carriers  use  this  concerted 
authority  to  form  complex  and  highly 
integrated  alliance  arrangements  where 
the  parties  fix  and  allocate  their 
collective  vessel  capacity  on  a  global 
scale.  Many  of  these  alliances  enter  into 
space  chartering  agreements  as  a  group 
with  other  carriers  or  groups  of  carriers. 

Carriers  assert  that  operational 
agreements,  even  those  with  capacity    * 
rationalization  authority,  produce  cost 
and  service  benefits  for  the  shipping 
public.  Carriers  may  use  their  concerted 
authority  to  better  align  the  supply  of 
vessel  space  with  the  demand  for  vessel 
space  in  specific  trade  lanes.  In  trade 
lanes  burdened  with  high  excess 
capacity,  the  coordination  of  vessel 
space  between  carriers  can  achieve 
efficiencies  by  lowering  operational 
costs  while  still  preserving,  or  even 
enhancing,  the  level  and  frequency  of 
ocean  liner  services.  Alternatively,  a 
concerted  reduction  in  vessel  capacity 
and  the  restrictions  imposed  by  capacity 
rationalization  authority  can  result  in  a 
shortage  of  vessel  space  in  a  trade 
causing  unreasonable  service  decreases 
and/or  unreasonable  rate  increases  in 
violation  of  section  6{g).  Even  if  a 
shortage  does  not  occur,  ajconcerted 
reduction  in  vessel  capacity  decreases 
the  amount  of  market  pressure  placed 
on  carriers  competing  to  fill  excess 
vessel  space.  This  reduction  in 
competition  may  be  significant  enough 
to  enable  carriers  to  increase  or 
maintain  rates  more  easily  by 
discouraging  rate  discounting. 

These  concerns  are  compounded 
where  carrier  agreements  contain  both 
rate  and  capacity  rationalization 
authority.  Even  if  these  authorities  are 
not  in  the  same  agreement,  many 
carriers  participate  in  large  rate 
discussion  agreements  that  cover  broad 
trade  areas  and  also  participate  in 
separate  agreements  with  capacity 
rationalization  authority  in  the  same 
trade  areas.  These  authorities  are 
interrelated  and  complementary. 
Carriers  may  discuss  and  agree  on  their 
overall  rate  and  service  objectives  imder 
the  broad  authority  of  their  discussion 
agreements,  and  implement  and  fix  their 
service  and  capacity  levels  within  the 
same  trade  using  their  capacity 
rationalization  authority  contained  in 
separate  agreements.  Likewise,  carriers 
may  collectively  fix  the  supply  of  vessel 
capacity  in  a  trade,  through  their 
capacity  rationalization  authority 
contained  in  separate  agreements,  to 
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augment  the  overall  rate  objectives 
agreed  upon  in  their  discussion 
agreements.  Thus,  in  addition  to  market 
conditions,  the  structure  of 
complementary  authority  in  agreements 
within  trades  further  helps  carriers 
achieve  their  collective  objectives, 
depending  on  how  well  they  can 
coordinate  and  maintain  these  efforts. 

While  the  use  of  conferences  has 
subsided  under  OSRA,  the  benefits 
carriers  enjoy  as  a  result  of  their  ability 
to  participate  in  antitrust-exempted 
agreements  under  the  Shipping  Act  has 
clearly  not  diminished.  The 
developments  in  carrier  agreements 
imder  OSRA  reinforce  the  need  for  the 
Commission  to  obtain  firsthand 
information  directly  from  the  carriers 
involved  in  agreements. 

C.  The  Proposed  Rule 

To  account  for  the  changes  that  have 
occurred  in  parrier  agreements  since 
OSRA,  and  considering  the  views  of 
carriers,  the  Commission  proposes  the 
following  modifications  to  the 
Information  Form  and  Monitoring 
Report  regulations  and  requirements. 

1.  Information  Form  Regulations 

The  proposed  rule  no  longer  identifies 
carrier  agreements  by  specific  classes  for 
the  pmpose  of  assigning  reporting 
requirements.  Instead,  section 
535.502(a)  of  the  proposed  rule  would 
require  that  all  carrier  agreements 
identified  in  section  535.201(a),  except 
for  low  market  share  agreements 
identified  in  section  535.311,  submit  an 
Information  Form  when  the  agreement 
is  filed  with  the  Commission. 
Agreements  with  certain  authorities  that 
■^have  significant  potential  to  affect 
competition  woiild  be  required  to 
submit  Information  Form  data 
pertaining  to  the  specific  authority 
contained  in  the  agreement. 

The  ciurent  agreement  classification 
regulations  in  section  535.502  provide 
procedures  for  assigning  specific 
reporting  requirements  to  specific  types 
of  agreements.  Agreements  filed  at  the 
Commission,  however,  have  evolved 
since  the  cvurent  classification 
regulations  were  implemented, 
especially  under  OSRA.  Now,  multiple 
or  complex  forms  of  authority  may  be 
contained  in  a  single  agreement  that 
might  not  neatly  fall  under  one  specific 
agreement  type  or  class.  Fvuther,  the 
reporting  requirements  assigned  to  a 
particular  type  or  class  of  agreement 
may  not  adequately  address  the  full 
authority  of  the  agreement.  For  instance, 
the  ciurent  reporting  requirements  for 
Class  C  agreements  do  not  distinguish 
between  simple  operational  agreements, 
such  as  vessel  space  charter 


arrangements,  and  the  more  complex 
and  anticompetitive  operational 
agreements  with  capacity  rationalization 
authority  that  include  global  alliance 
arrangements. 

Section  535.503(b)  of  the  proposed 
rule  addresses  these  concerns  by 
assigning  specific  reporting 
requirements  to  specific  authorities 
contained  in  agreements.  While  no  rule 
can  cover  all  circumstances,  the 
Commission  believes  that  this  approach 
would  more  directly  address  the 
elements  of  concern  within  the 
agreement,  i.e.,  the  parties'  authority 
and  the  concerted  activities  they  may 
pursue  with  such  authority.  Further,  the 
proposed  rule  would  replace  the  current 
agreement  classification  procedures 
with  simpler  regulations  and  clearer 
instructions. 

Section  535.502(b)  of  the  proposed 
rule  would  require  an  Information  Form 
when  a  modification  to  an  existing 
agreement  is  filed  that  adds  the 
authority  to  discuss  or  agree  on  capacity 
rationalization,  or  pricing  or  pooling 
authority.*"  Further,  a  modification  that 
expands  the  geographic  scope  of  such 
authority  wi&in  an  existing  agreement 
would  also  require  an  Information  Form 
imder  section  535.502(c)  of  the 
proposed  rule.  Aside  from  adding  the 
Information  Form  requirement  for 
agreements  containing  capacity 
rationalization  authority,  the  proposed 
rule  is  not  likely  to  increase  the  number 
of  agreement  modifications  which 
would  be  subject  to  Information  Form 
requirements.  The  proposed  rule  refers 
to  agreement  modifications  by  listing 
the  actual  authorities  in  place  of  the 
current  agreement  class  labels.  When 
authority  is  added  or  expanded,  the 
competitive  impact  of  the  existing 
agreement  is  altered,  and  must  be  re- 
examined with  a  new  Information  Form. 

Section  535.504  of  the  proposed  rule 
provides  waiver  procedures  whereby 
carriers  may  request  relief  fi-om  any  of 
the  Information  Form  requirements. 
Additional  information,  however, 
would  be  required  for  the  Commission's 
review  of  waiver  requests.  Applications 
for  waiver  of  the  Information  Form 
requirements  would  have  to  provide 
data  and  information  in  support  of  the 
requested  relief  along  with  details  on 


■"•For  ease  of  reference,  the  term  "pricing  or 
pooling  authority"  is  used  herein  to  identify 
agreements  containing  any  of  the  following 
authorities:  (a)  The  discussion  of,  or  agreenKmt 
upon,  whether  on  a  binding  basis  under  a  common 
tariff  or  a  non-binding  basis,  any  kind  of  fate  or 
charge:  (b)  the  establishment  of  a  (oint  service:  (c) 
the  pooling  or  division  of  cargoes,  earnings,  or 
revenues  and/or  losses:  (d)  the  discussion  or 
exchange  of  data  on  vessel-operating  costs:  and/or 
(e)  the  discussion  of  service  contract  matters.  These 
authorities  are  listed  in  the  proposed  rule. 


the  agreement  or  agreement 
modification  that  is  to  be  filed  with  the 
Commission. 

2.  Information  Form 

The  proposed  nde  changes  the  format 
of  the  Information  Form.  Section 
535.503(a)  of  the  proposed  rule  replaces 
the  current  Information  Forms  for  Class 
A/B  and  Class  C  agreements  with  one 
form  in  appendix  A  of  part  535.  The 
form  is  divided  into  sections  I  through 
V.  Section  535.503(b)  of  the  proposed 
rule  would  require  that  agreement 
parties  complete  each  section  of  the 
Information  Form  applicable  to  the 
agreement  and  the  authority  contained 
in  the  agreement.  Sections  I  and  V 
would  apply  to  all  carrier  agreements 
subject  to  the  Information  Form 
requirements.* '  Sections  II,  ID  and  IV 
would  apply  based  on  the  authority 
contained  in  the  agreement.  The 
Information  Form  would  be  made 
available  in  electronic  format  using 
Microsoft  Office  2000  (Word  and  Excel) 
that  coidd  be  downloaded  from  the 
Commission's  home  page.  Parties  may 
complete  and  submit  their  Information 
Form  in  paper  format,  or  in  electronic 
format  on  diskette  or  CD-ROM.  This 
procedure  will  remain  available  imtil 
the  Commission  develops  and 
implements  an  electronic  filing  system 
for  such  documents. 

a.  Section  I 

As  noted,  section  I  of  the  proposed 
Information  Form  would  be  required 
from  all  carrier  agreements  subject  to 
the  Information  Form  requirements. 
Section  I  would  require  basic 
information  on  the  following  topics:  the 
name  of  the  agreement,  narrative 
statements  on  the  purpose  and 
commercial  circumstances  relating  to 
the  agreement,  a  list  of  the  parties'  other 
agreement  participation  within  the 
geographic  scope  of  the  filed  agreement, 
and  the  identification  of  the  authority 
and  provisions  contained  in  the 
agreement. 

Section  I  requires  carriers  to  supply 
relevant  agreement  information  to  the 
Commission  at  the  start  of  the  review 
process.  This  information  would  be 
used  in  the  initial  review  and  analysis 
of  an  agreement,  and  would  help  to 
avoid  formal  requests  for  additional 
information  which  delay  the  effective 
date  of  the  agreement.  Ilie  Commission 
does  not  beUeve  that  section  I  woidd 
impose  any  undue  biu°den  on  carriers 
because  most  agreements  that  fall  under 


'*'  Low  market  share  agreements  identified  in 
section  535.311  of  the  proposed  rule  would  be 
exempted  from  all  Information  Form  and 
Monitoring  Report  requirements  unless  otherwise 
specifically  instructed  by  the  Commission. 
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the  current  regulations  provide  some 
degree  of  this  information  already. 
Carrier  agreement  filings  that  faliP* 
outside  of  the  current  classification 
regulations  would  also  be  required  to 
provide  this  information.  However,  the 
niunber  of  such  filings  is  very  limited. 
Further,  the  Commission  believes  that 
this  information  is  readily  available  to 
carriers  and  would  not  require  any 
costly  or  extensive  preparation  that 
could  affect  or  delay  the  filing  of  an 
agreement. 

The  requirements  for  narrative 
statements  on  the  purpose  and 
commercial  circumstances  of  the    - 
agreement  are  new.  These  statements 
are  not  intended  to  elicit  a  justification 
of  the  agreement.  They  would  simply 
provide  the  Commission  with  a  clearer 
understanding  of  the  parties'  collective 
objectives  under  the  agreement  in 
relation  to  their  services  within  the 
agreement  trade.  It  may  be  that  the 
parties  formed  an  agreement  to  start  a 
new  liner  service  to  expand  into  a  new 
trade  area.  Such  information  would  be 
relevant  to  the  Commission's  review  of 
the  agreement,  but  might  not,  be  readily 
apparent  by  the  terms  of  the  agreement 
without  seeking  additional  information 
from  the  parties. 

The  proposed  Information  Form 
retains  the  existing  requirement  for  a  list 
of  the  parties'  other  agreements.  The 
term  "other  agreements"  refers  to  all 
other  carrier  agreements  within  the 
geographic  scope  of  the  filed  agreement 
.  in  which  the  parties  to  the  filed 
agreement  are  participants.  It  remains 
important  for  the  Commission  to 
understand  the  parties'  full  authority 
within  the  context  of  all  their 
agreements  in  a  given  trade.  Given  the 
brevity  of  the  review  period  established 
by  section  6  of  the  Shipping  Act,  it  is 
necessary  that  the  parties  supply  this 
information  at  the  outset. 

The  proposed  Information  Form 
continues  to  require  that  the  parties 
identify  the  specific  authorities 
contained  in  the  filed  agreement. 
Authorities  identified  in  the  Information 
Form  would  now  be  expanded  to 
include  authorities  and  provisions 
relating  to  operational  agreements  and 
capacity  rationalization.  This 
modification  reflects  the  increased 
importance  and  use  of  such  authorities 
by  carriers.  Further,  in  assigning 
reporting  requirements  based  on  the 
parties'  authority,  it  is  important  that 
the  full  authority  of  the  agreement  be 
identified. 

b.  Section  II 

Section  II  of  the  proposed  Information 
Form  would  apply  to  carrier  agreements 
that  contain  simple  operational 


authorit  y  including  vessel  space  charter 
and  sailing  or  service  rationalization 
arrangetients.  Such  authority,  however, 
would  c  ot  include  the  establishment  of 
a  joint  s  irvice,  or  capacity 
rational  zation  authority.  The  proposed 
Informa  ion  Form  retains  the 
requirei  lent  that  parties  with 
operatic  aal  authority  provide  data  on 
their  vessel  calls  at  ports,  along  with  a 
narrative  statement  of  any  changes  in 
port  serjice  that  are  anticipated  or 
planneq  to  occur  when  the  agreement 
goes  int(  >  effect.  For  clarification, 
howevei ,  this  requirement  would  be 
modifiei  1  to  limit  the  information 
requirec  to  vessel  calls  directly  related 
to  the  pj  rties'  liner  services  covered  by 
the  agre  sment,  rather  than  any  or  all 
vessel  c(  ills  within  the  agreement  trade. 
Similarl  i,  changes  in  port  service  would 
be  modi  led  to  mean  anticipated  or 
planned  changes  that  the  parties  would 
implement  under  the  agreement  after  it 
goes  inta  effect,  rather  than  any  change 
in  port  ^rvice  within  the  agreement 
trade.  T$ese  modifications  would  refine 
the  parti  es*  data  so  that  the  actual 
impact  (  f  the  agreement  could  be 
analyze(  with  greater  accuracy. 

c.  Sectic  D  ni 

Sectio  a  III  of  the  proposed 
Informal  ion  Form  would  apply  to 
carrier  a  ;reements  with  the  authority  to 
discuss  pr  agree  on  capacity 
rationalfeation.  Section  III  distinguishes 
the  mon  \  complex  operational 
agreeme  its  with  capacity  rationalization 
authorit '  from  the  simpler  operational 
authorit  es  identified  in  section  11  above. 
As  such  new  reporting  requirements 
have  be<  n  added.  To  enable  the 
Commis  >ion  to  properly  analyze  these 
agreeme  its,  parties  with  capacity 
rationali  zation  authority  would  be 
requirec  to  provide,  for  a  calendar 
quarter  ]  leriod,  data  on  their  vessel 
capacity  and  percentage  of  vessel 
capacity  utilization  for  their  liner 
services  that  would  be  covered  by  the 
agreeme  it.  In  order  to  secure  acciuate 
and  com  istent  data,  definitions  of  vessel 
capacity  and  capacity  utilization  are 
provided  in  the  instructions  of  the 
propose  i  Information  Form.  In  addition, 
parties  v  rith  capacity  rationalization 
authorit '  would  also  be  required  to 
provide  data  on  their  vessel  calls  at 
ports  foi  their  liner  services  that  would 
be  cover  3d  by  the  agreement.  Lastly, 
such  pai  ties  would  be  required  to 
identify  and  state  any  anticipated  or 
planned  changes  in  their  vessel  capacity 
and/or  1  ner  services  (including  ports) 
that  woi  Id  be  implemented  under  the 
agreeme  it  after  it  goes  into  effect. 

Undei  the  current  Information  Form 
regulati(  ns,  operational  agreements 


with  capacity  rationalization  authority 
that  do  not  contain  pricing  or  pooling 
authority  are  Class  C  agreements.  As 
such,  the  only  operational  data  required 
from  these  agreements  when  filed 
relates  to  the  parties'  port  services.  As 
discussed  above,  however,  capacity 
rationalization  authority  not  only  allows 
the  parties  to  fix  the  levels  of  capacity 
and  service  as  to  which  they  will 
cooperate  in  a  trade,  it  also  restricts  any 
other  collective  and  individual 
operations  of  the  parties  within  the 
agreement  trade.  In  reviewing  these 
agreements  under  section  6(g),  the 
Commission  is  concerned  about  the 
likely  impact  of  capacity  rationalization 
authority  on  both  service  and  rate  levels 
in  a  trade.  To  determine  this  impact,  the 
Commission  has  found  it  necessary  in 
the  past  to  request  vessel  capacity  and 
capacity  utilization  information  from 
parties  to  such  agreements  during  the 
review  process. 

The  proposed  Information  Form 
would  require  this  necessary 
information  when  the  agreement  is  first 
filed.  The  Commission  does  not  believe 
that  these  additional  reporting 
requirements  would  impose  any  undue 
burden  because  the  parties  readily  have 
this  information  when  entering  into 
such  agreements. 

d.  Section  IV 

Section  IV  of  the  proposed 
Information  Form  would  apply  to 
carrier  agreements  with  pricing  or 
pooling  authority.  Section  535.503(b)(4) 
of  the  proposed  rule  identifies  the 
particular  authorities  contained  in 
agreements  which  causes  them  to  be 
subject  to  reporting  information  and 
data  under  section  IV  of  the  Information 
Form.  These  authorities  are:  (a)  The 
discussion  of,  or  agreement  upon, 
whether  on  a  binding  basis  under  a 
common  tariff  or  a  non-binding  basis, 
any  kind  of  rate  or  charge;  (b)  the 
establishment  of  a  joint  service;  (c)  the 
pooling  or  division  of  cargoes,  earnings, 
or  revenues  and/or  losses;  (d)  the 
discussion  or  exchange  of  data  on 
vessel-operating  costs;  and/or  (e)  the 
discussion  of  service  contract  matters.*^ 

Agreements  with  any  of  these 
authorities  would  be  required  to  submit 
data  and  information  on  the  following 
topics  in  section  IV:  market  share,  total 
average  revenue,  cargo  volume  and 
revenue  results  for  the  top  10 
agreement- wide  commodities,  vessel 
capacity  and  capacity  utilization,  and 
port  service. 

"  Carrier  agreements  with  these  authorities 
currently  fall  under  the  Class  A/B  category  and  are 
listed  as  types  of  agreements. 
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i.  Market  Share 

The  proposed  hiformation  Form 
retains  the  requirement  for  market  share 
data  showing  all  liner  operators  for  the 
entire  geographic  scope  of  the 
agreement  and  in  each  sub-trade  within 
the  scope  of  the  agreement.  The  number 
of  sub- trade  reports,  however,  would  be 
reduced  by  combining  the  separate  U.S. 
Atlantic  and  Gulf  port  ranges  into  one 
U.S.  port  range.  Liner  services  and 
pricing  at  U.S.  Atlantic  and  Gulf  ports 
are  very  similar,  which  allows  these 
sub-trades  to  be  combined.  The  different 
service  and  pricing  circumstances 
prevalent  at  U.S.  Pacific  ports  dictate 
that  the  Pacific  be  considered  a  separate 
U.S.  sub-trade. 

ii.  Total  Average  Revenue 

The  proposed  Information  Form 
continues  the  ciurent  requirement  that 
the  parties  report  their  total  liner 
revenues,  total  liner  cargo  carried,  and 
average  revenue  within  the  geographic 
scope  of  the  agreement.  A  definition  of 
total  liner  revenues  is  provided  in  the 
instructions  to  improve  the  accuracy 
and  consistency  of  the  parties'  revenue 
data.  Without  a  clear  definition,  the 
parties  could  calculate  their  total  liner 
revenues  differently,  which  makes  it 
difficult  to  conduct  a  proper  analysis  of 
the  data. 

iii.  Cargo  Volimie  and  Revenue  Results 
for  the  Top  10  Agreement- Wide 
Commodities 

The  proposed  Information  Form 
retains,  but  significantly  reduces,  the 
reporting  requirements  for  commodity 
data.  Cmrently,  when  a  Class  A/B 
agreement  is  filed,  the  parties  must 
report  their  cargo  volume  and  revenue 
results  for  each  major  commodity  for 
each  sub-trade  within  the  geographic 
scope  of  the  agreement.  The 
Commission  first  established  these 
reporting  requirements  to  incorporate 
commodity  specific  data  into  its  impact 
analysis  of  agreements  with  pricing  or 
pooling  authority.  See  Docket  No.  94- 
31,  59  FR  at  62377.  Commodity  specific 
data  remains  an  important  component 
of  the  Commission's  impact  analysis  of 
such  agreements.  The  Commission, 
however,  believes  that  the  amoimt  of 
commodity  data  reported  can  be 
reduced  without  hindering  its  ability  to 
gauge  the  general  impact  of  pricing  or 
pooling  agreements.  Therefore,  the 
proposed  Information  Form  would 
eliminate  the  sub-trade  requirement, 
and  instead,  would  require  that  parties 
to  pricing  or  pooling  agreements  report 
their  cargo  volume  and  revenue  results 
on  only  die  top  10  agreement- wide 
commodities.  Commodity  data  reported 


on  an  agreement-wide  basis,  instead  of 
a  sub-trade  basis,  should  be  readily 
available  to  the  parties  and  less 
burdensome  to  report.  Further,  a 
definition  of  revenue  results  is  provided 
in  the  instructions  to  improve  the 
accuracy  and  consistency  of  the  parties' 
conunodity  revenue  data.  To  maintain  a 
consistent  commodity  reporting 
standard,  the  requirement  that 
conunodities  be  identified  at  the  4-digit 
level  of  customarily  used  commodity 
coding  schedules  remains.  While  some 
parties  may  not  use  commodity  coding 
schedules  to  identify  and  track  their 
cargo  and  revenues,  such  discrepancies 
should  be  easier  to  resolve  imder  the 
reduced  commodity  reporting 
requirements  proposed  herein. 

iv.  Vessel  Capacity  and  Utilization 

The  proposed  Information  Form  adds 
new  reporting  requirements  for 
agreements  with  pricing  or  pooling 
authority.  Parties  to  such  agreements 
would  be  required  to  report,  for  a 
calendar  quarter  period,  their  vessel 
capacity  and  percentage  of  vessel 
capacity  utilization  for  their  liner 
services  that  would  fall  imder  the 
agreement.  Further,  the  parties  would  be 
required  to  identify  and  describe  any 
significant  changes  in  the  amotmts  of 
vessel  capacity  for  their  liner  services 
that  are  anticipated  or  planned  to  occur 
when  the  agreement  goes  into  effect.  For 
consistency  and  clarity,  the  Information 
Form  instructions  provide  definitions  of 
vessel  capacity,  capacity  utilization,  and 
the  term  "significant  changes  in  the 
amounts  of  vessel  capacity." 

Parties  to  rate  discussion  and 
conference  agreements  collectively  set 
freight  rates  in  relation  to  the  supply 
and  demand  conditions  within  ti'ades. 
Even  if  these  agreements  do  not  contain 
operational  authority,  many  rate 
discussion  and  conference  agreements 
authorize  the  parties  to  exchange 
information  and  collectively  discuss 
their  vessel  capacity,  capacity 
utilization,  and  service  levels.  These 
agreements  may  regularly  track  and 
distribute  this  information  to  their 
carrier  members.  Further,  as  discussed, 
the  parties  may  augment  the  overall  rate 
objectives  of  their  rate  discussion  or 
conference  agreements  by  controlling 
the  supply  of  vessel  capacity  under  their 
separate  operational  agreements  within 
trades. 

To  analyze  the  likely  impact  of 
agreements  with  pricing  or  pooling 
authority  accurately,  the  Commission 
must  examine  such  authority  in  close 
connection  with  the  amounts  of  vessel 
capacity  supplied  by  the  parties  along 
with  their  corresponding  capacity 
utilization  percentages.  For  a  complete 


analysis,  the  Commission  also  would 
need  to  know  whether  the  parties  are 
planning  to  significantly  alter  their 
vessel  capacity  levels  after  the 
agreement  goes  into  effect.  Often,  the 
Commission  has  requested  such 
information  bom  parties  to  pricing  or 
pooling  agreements  during  the  review 
process,  and  after  such  agreements  have 
become  effective  as  concerns  under 
section  6(g)  have  arisen.  The  proposed 
Information  Form  woidd  provide  the 
Conunission  with  this  necessary 
information.  As  such,  the  Conunission 
would  be  better  able  to  analyze  both  the 
supply  and  demand  conditions  in  the 
U.S.  trades,  and  consequently,  the 
potential  impact  of  pricing  or  pooling 
agreements  on  height  rates.  Carriers  to 
such  agreements  are  the  best  source  of 
accurate  vessel  capacity  and  capacity 
utilization  information  regarding  their 
liner  services.  The  Commission  does  not 
believe  that  the  addition  of  these 
reporting  requirements  would  impose 
an  undue  burden  since  carriers  already 
routinely  track  this  information  for  their 
operations. 

V.  Port  Service 

The  proposed  Information  Form 
retains  the  requirement  that  parties  to 
-pricing  or  pooling  agreements  provide 
their  vessel  calls  and  describe  any  port 
service  changes  that  are  anticipated  or 
planned  to  occur  when  the  agreement 
goes  into  effect.  As  with  similar 
modifications,  this  requirement  would 
be  clarified  to  limit  the  parties' 
reporting  to  only  those  vessel  calls  and 
port  service  changes  relating  to  their 
liner  services  that  would  fall  under  the 
agreement,  rather  than  any  or  all  vessel 
calls  and  changes  within  the  agreement 
trade. 

e.  Section  V 

Section  V  woidd  require  that  parties 
to  all  subject  agreements  identify 
contact  persons  for  the  Information 
Form  and  the  agreement,  and  that  the 
Information  Form  be  certified  and 
signed  by  a  representative  of  the  parties: 

3.  Monitoring  Report  Regulations 

Subpart  G  of  part  535  of  the  proposed 
rule  modifies  the  Monitoring  Report 
regulations  to  mirror  the  proposed 
changes  to  the  Information  Form 
regulations  in  subpart  E  of  part  535. 
Agreements  subject  to  Monitoring 
Reports  are  identified  by  the  authority 
contained  in  the  agreement,  rather  than 
using  the  current  agreement 
classifications.  Most  notably,  the 
proposed  rule  reduces  the  niunber  of 
agreements  subject  to  Monitoring 
Reports  and  limits  the  application  of  the 
regulations. 
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Cuirently,  all  Class  A,  B,  and  C 
agreements  that  are  effective  under  the 
Siiipping  Act  are  required  to  submit 
quarterly  Monitoring  Reports.  Section 
535.702(a)  of  the  proposed  rule  would 
require  Monitoring  Reports  from  all 
agreements  with  the  authority  to  discuss 
or  agree  on  capacity  rationalization,  and 
from  agreements  with  pricing  or  pooling 
authority  *^  where  the  parties  to  a 
pricing  or  pooling  agreement  hold  a 
combined  market  share  of  35  percent  or 
more  in  the  entire  U.S.  inbound  or 
outbound  geographic  scope  of  the 
agreement.'*'*  The  Commission  estimates 
that  the  number  of  agreements  subject  to 
Monitoring  Reports  would  be  reduced 
from  213  to  63.  These  63  agreements 
would  include  rate  discussion, 
conference,  and  major  global  alliance 
agreements  in  effect  throughout  the  U.S. 
trades.  The  Commission  believes  that 
Monitoring  Reports  from  these 
agreements  would  generally  provide 
sufficient  infbrmalion  to  monitor  the 
collective  activities  of  carriers  within 
the  U.S.  trades  pursuant  to  the 
standards  of  the  Shipping  Act. 

The  Commission's  proposal  to  apply 
a  market  share  threshold  of  35  percent 
to  monitor  pricing  or  pooling 
agreements  is  analogous  to  the 
Horizontal  Merger  Guid9lines  issued 
jointly  by  the  U.S.  Department  of  Justice 
and  the  Federal  Trade  Commission  in 
1992.  1992  Horizontal  Merger 
Guidelines  ("1992  Guidelines"),  57  FR 
41552  (Sept.  10, 1992).  In  analyzing 
horizontal  mergers  between  firms,  the 
1992  guidelines  set  forth  economic 
standards  that  the  agencies  use  to  apply 
U.S.  antitrust  law.  Part  of  their  analysis 
involves  evaluating  the  likely  effects  of 
a  merger  on  the  competitive  behavior  of 
firms  within  a  market.  The  intent  is  to 
determine  whether  a  merger  would 
likely  lead  to  increased  coordinated 


•"  "Pricing  or  pooling  authority"  as  referred  to  in 
the  Monitoring  Report  regulations  is  identical  to  the 
use,of  the  term  in  the  Information  Form  regulations; 
i.«.,  it  refers  to  any  of  the  following  authorities:  (a) 
The  discussion  of,  or  agreement  upon,  whether  on 
a  binding  basis  under  a  common  tariff  or  a  non- 
tnnding  basis,  any  kind  of  rate  or  charge;  (b)  the 
establishment  of  a  joint  service;  (c)  the  pooling  or 
division  of  cargoes,  earnings,  or  revenues  and/or 
losses;  (d)  the  discussion  or  exchange  of  data  on 
vessel-operating  costs;  and/or  (e)  the  discussion  of 
swvics  contract  matters. 

*•  Under  section  535. 702(b)  of  the  proposed  rule, 
die  Commission's  Director  of  BTA  may  determine 
die  Monitoring  Report  obligations  of  agreements 
with  pricing  or  pooling  authority  using  the  35 
percent  market  share  threshold.  For  newly iiled 
agreements,  this  would  be  based  on  the  market 
share  data  from  the  Information  Form  submitted 
with  the  agreement.  Thereafter,  at  the  beginning  of 
each  calendar  year,  BTA  would  notify  such 
agreements  of  any  change  in  their  reporting 
oUigatiaat  besad  on  the  market  share  data  from 
their  Momtoriiig  Reports  for  the  previous  aacond 
calendar  quarter  (;^ril-)une). 


interact;  sn  between  firms  in  a  market, 
and/or  c  reate  the  incentive  for  merging 
firms  to  ctlter  their  unilateral  behavior 
by  incre  ising  prices  and  suppressing 
output, ,  .e.,  supply.  The  agencies 
conclud  5  that: 

[wlhere  t  le  merging  firms  have  a  combined 
market  sqare  of  at  least  thirty- five  percent, 
merged  firms  may  find  it  protitable  to  raise 
price  and)  reduce  joint  output  below  the  sum 
of  their  premerger  outputs  because  the  lost 
markups  bn  the  foregone  sales  may  be 
outweighed  by  the  resulting  price  increase  on 
the  mergi  d  base  of  sales.-*"* 

1992  Guidelines  at  41561. 

Markd  share  provides  a  general 
economic  measure  to  gauge  the 
competilive  influence  of  carrier 
agreements.  Under  the  Shipping  Act, 
howeveH,  the  Commission  does  not 
solely  re  y  on  market  share  in  assessing 
the  com  letitive  impact  of  a  carrier 
agreeme  it  on  freight  rates  and  service 
levels  in  the  U.S.  trades.  Other  factors 
must  be  [considered,  including  the 
authorit; '  and  terms  of  the  agreement, 
the  com  >etitive  structure  of  the 
agreement  trade,  and  the  prevailing  and 
projected  economic  conditions  within 
the  agrei  ment  trade.  We  note,  however, 
that  the  J5  percent  market  share 
threshol  1  used  for  application  of 
periodic  reporting  requirements  should 
not  be  CI  mstrued  as  establishing  a 
determii  lation  of  the  likely  impact  of  an 
agreeme  it  for  purposes  of  section  6(g)  of 
the  Ship  ling  Act,  nor  does  it  imply  that 
we  cons  der  pricing~or  pooling 
agreeme  its  below  this  threshold  to  be 
economj  cally  insignificant. 
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carriers  collectively  set  freight 
ion  to  the  supply  and  demand 
within  trades.  "The  authorities  to  agree 
and  vessel  capacity  are  interrelated 
even  if  such  authorities  are  not 
vithin  a  single  agreement.  Many  carriers 
participate  in  a  large  rate  discussion 
md  separate  agreements  with  capacity 
authority,  which  such  carriers  may 
the  supply  of  vessel  capacity  to 
rate  objectives  under  the  discussion 
The  Commission  must  examine  the 
I  ate  activities  of  carriers  in  relation  to  the 

supplied  by  carriers  and  any 
(  ctivifies  that  might  affect  the  supply  of 
in  a  trade.  For  these  reasons,  the 
believes  that  the  underlying  economic 
"  to  apply  the  35  percent  market  share 
U.S.  antitrust  law  makes  it 
and  appropriate  as  a  threshold  for 
agreements  urith  pricing  or  pooling 


u  ider  I 


I  osed  rule  does  not  apply  a  market  share 
T  monitoring  agreements  with  capacity 
authority.  These  arrangements  tend 
globally,  which  makes  it  difBcultj)r 
to  apply  a  standard  market  share 
I  the  entire  geographic  scope  of  the 
or  any  one  particular  trade  within  the 
agreement.  The  definition  of  capacity 
authority,  however,  distinguishes  it 
forms  of  operational  authority,  and 
I  imits  the  application  of  the  Monitoring 
'ations. 


The-Conunission  recognizes  that  the 
Monitoring  Report  regulations  must  be 
flexible  enough  to  provide  for 
exceptional  cases.  These  cases  may 
occur  when  a  pricing  or  pooling 
agreement  with  a  market  share  below  35 
percent  constitutes  the  major  rate 
agreement  in  a  trade,  or  poses  unique 
anticompetitive  or  statutory  concerns 
that  would  require  close  monitoring. 
Therefore,  section  535.702(c)  of  the 
proposed  rule  provides  that  the 
Commission  may,  as  necessary,  require 
Monitoring  Reports  from  an  agreement 
with  pricing  or  pooling  authority  with  a 
market  share  below  the  35  percent 
threshold.*® 

In  addition,  the  Commission 
occasionally  may  find  it  necessary  to 
prescribe  alternative  periodic  reports  on 
the  use  of  certain  authority  contained  in 
an  agreement.  This  may  occur  when  an 
agreement  contains  unique  authority, 
the  effects  of  which  may  require 
monitoring,  but  is  not  captured  tmder 
the  standard  Monitoring  Reports.  For 
example,  the  Commission  currently 
requires  alternative  periodic  reports,  in 
addition  to  Monitoring  Reports,  from 
the  Trans-Atlantic  Conference 
Agreement  on  its  temporary  slot  assist 
chartering  authority.  Traditionally, 
these  t)rpes  of  reports  have  been 
negotiated  on  an  informal  basis  with  the 
parties  when  an  agreement  or  an 
agreement  modification  was  filed  with 
the  Commission.  Section  535.702(d)  of 
the  proposed  rule  clarifies  the 
Commission's  authority  in  this  regard 
by  providing  that  in  addition  to  or 
instead  of  the  Monitoring  Report,  the 
Commission  may,  as  necessary, 
prescribe  alternative  periodic  reporting 
requirements  on  parties  to  any 
agreement  subject  to  section  535.201.'*^ 

Section  535.705  of  the  proposed  rule 
provides  waiver  procedures  whereby 
carriers  may  request  relief  from  any  of 
the  Monitoring  Report  requirements. 
Additional  data  and  information  in 
support  of  the  requested  relief,  however, 
would  be  requued  for  the  Commission's 
review. 


pi  Br 


■"s  The  Commission's  authority  on  this  matter 
would  be  delegated  to  the  Director  of  BTA  in 
subpart  C  of  part  501 . 

■•'Section  535.201  applies  to  carrier  agreements, 
agreements  between  marine  terminal  operators,  and 
agreements  between  carriers  and  marine  terminal 
operators.  At  present,  the  Commission  does  not 
require  any  specifically  prescribed  periodic  reports 
from  any  agreements  between  marine  terminal 
operators,  or  between  marine  terminal  operators 
and  carriers.  The  Commission's  jurisdiction  to 
require  additional  information  and  docimients  from 
all  such  agreements  is  staled  in  section  5(a)  of  the 
Shipping  Act.  The  proposed  rule  would  delegate 
the  Commission's  authority  to  prescribe  alternative 
periodic  reports  to  the  Director  of  BTA  in  subpart 
C  of  part  501. 
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4.  Monitoring  Report 


Section  535.703(a)  of  the  proposed 
rule  replaces  the  current  Monitoring 
Report  forms  with  one  form  in  appendix 
B  of  part  535  and  divides  the  form  into 
three  sections.  Section  535.703(b)  of  the 
proposed  rule  would  require  thaf  parties 
to  an  agreement  complete  each  section 
of  the  Monitoring  Report  applicable  to 
the  agreement  and  the  authority 
contained  in  the  agreement.  Sections  I 
and  II  would  apply  based  on  the 
authority  contained  in  the  agreement. 
Section  III  would  apply  to  all 
agreements  required  to  submit 
Monitoring  Reports  imder  section 
535.702(a)  of  the  proposed  rule.  The 
Monitoring  Report  form  would  be  made 
available  in  electronic  format  using 
Microsoft  Office  2000  (Word  and  Excel) 
that  could  be  downloaded  from  the 
Commission's  home  page.  Parties  may 
complete  and  submit  their  Monitoring 
Reports  in  paper  format,  or  in  electronic 
format  on  diskette  or  C3>-ROM.  This 
procedure  will  remain  available  until 
the  Commission  has  developed  and 
implemented  an  electronic  filing  system 
for  such  documents. 

It  is  further  proposed  to  stay  section 
535.701(e)  until  such  time  as  the 
Commission  has  developed  and 
implemented  an  electronic  system  for 
filing  Monitoring  Reports  and  Minutes. 

a.  Section  I 

Section  I  of  the  proposed  Monitoring 
Report  would  apply  to  all  agreements 
with  the  authority  to  discuss  or  agree  on 
capacity  rationalization.  Parties  to 
agreements  subject  to  this  section  would 
be  required  to  submit  quarterly  data  on 
their  vessel  capacity  and  capacity 
utilization.  These  reporting 
requirements  correspond  to  the 
proposed  requirements  in  section  III  of 
the  Information  Form.^^ 

Section  I  would  also  require  that  a 
narrative  statement  of  any  changes  in 
vessel  capacity  and/or  liner  services 
(including  ports)  that  the  parties  plan  to 
implement  under  the  agreement  be 
submitted  to  the  Commission's  Director 
of  BTA  no  later  than  15  days  afler  a 
change  has  been  agreed  upon  by  the 
parties  but  prior  to  the  implementation 
of  that  change  [See  section  535.703(c)  of 
the  proposed  rule).  Advance  notice  of 
the  parties'  planned  changes  in 
coimection  with  this  eigreement 
authority  is  necessary.  The  Commission 
believes  it  should  have  more  timely 
notice  of  such  information  than 
quarterly  submissions  would  provide,  in 
order  to  determine  whether  action 


*'  At  present,  the  Commission  estimates  that  there 
are  30  agreem«its  in  effect  with  capacity 
rationalization  authority. 


piu^uant  to  section  6(g)  of  the  Shipping 
Act  is  necessary  prior  to 
implementation  of  a  harmful  reduction 
in  vessel  capacity  or  liner  service. 

b.  Section  II 

Section  II  of  the  proposed  Monitoring 
Report  would  apply  to  agreements 
under  which  the  parties  to  an  agreement 
hold  a  combined  market  share,  based  on 
cargo  voliune.  of  35  percent  or  more  in 
the  entire  U.S.  inbound  or  outbound 
geographic  scope  of  the  agreement  and 
the  agreement  contains  any  of  the 
following  authorities:  (a)  The  discussion 
of,  or  agreement  upon,  whether  on  a 
binding  basis  under  a  common  tariff  or 
a  non-binding  basis,  any  kind  of  rate  or 
charge;  (b)  the  establishment  of  a  joint 
service;  (c)  the  pooling  or  division  of 
cargoes,  earnings,  or  revenues  and/or 
losses;  (d)  the  discussion  or  exchange  of 
data  on  vessel-operating  costs;  and/or 
(e)  the  discussion  of  service  contract 
matters.^^ 

Parties  to  agreements  subject  to  this 
section  would  be  required  to  submit  the 
following  quarterly  data  and 
information:  market  share,  total  average 
revenue,  cargo  voliune  and  revenue 
results  on  the  top  10  agreement-wide 
conunodities.  vessel  capacity  and 
capacity  utilization,  significant  changes 
in  vessel  capacity,  and  significant 
changes  in  service  at  ports.  These 
requirements  correspond  to  the 
proposed  requirements  in  section  IV  of 
the  Information  Form.  The  proposed 
Monitoring  Report  would  no  longer 
require  quarterly  reporting  on 
independent  rate  actions  for  parties  to 
conference  agreements.  With  the 
industry  changes  which  have  occurred 
since  OSRA,  the  Commission  no  longer 
believes  that  a  quarterly  reporting  " 
burden  on  conference  parties  to  monitor 
this  information  is  necessary. 

Regeirding  the  commodity  data 
requirements  in  this  section,  the 
Conunission  believes  that  quarterly 
information  on  the  top  10  agreement- 
wide  commodities  would  be  sufficient 
for  most  agreements  subject  to  this 
section.  The  Commission,  however, 
recognizes  that  exceptional 
circumstances  may  arise  in  which  it 
would  be  appropriate  to  require  the 
submission  of  data  on  a  sub-trade  or 
regional  basis,  rather  than  an  agreement- 
wide  basis.  This  may  occur  when  an 
agreement  with  extremely  high  market 
share  covers  a  broad  trade  area 
comprised  of  large  distinct  sub-trades  or 
regions,  and  establishes  rates  distinctly 
by  sub-trade  or  region.  For  example,  the 
Commission  believes  that  it  may  be 


appropriate  to  require  large  rate 
discussion  agreements,  such  as  TSA  and 
WTSA,  to  report  commodity  data  for 
this  section  on  a  sub-trade  or  regional 
basis.  In  addition,  sub-trade  commodity 
data  may  be  necessary  where  unique 
anticompetitive  concerns  are  present,  or 
where  competitive  issues  affect  pricing 
for  certain  commodities.  Therefore, 
section  535.703(d)  of  the  proposed  rule 
provides  that  the  Commission  may,  in 
its  discretion,  require  sub-trade 
commodity  data  from  agreements 
subject  to  this  section  of  the  Monitoring 
Reports.50 

c.  Section  III 

Section  III  would  require  that  parties 
to  all  subject  agreements  identify -a 
contact  person  for  the  Monitoring 
Report,  and  that  the  Monitoring  Report 
be  certified  and  signed  by  a 
representative  of  the  pities. 

D.  Implementation  of  the  Proposed 
Information  Form  and  Monitoring 
Report  Regulations 

In  order  to  assure  a  smooth  transition 
from  the  Commission's  existing  system 
for  collecting  information  and  data  in 
connection  with  filed  agreements  to  the 
system  proposed  in  this  proceeding,  the 
Commission  proposes  to  implement  the 
Information  Form  and  Monitoring 
regulations  as  follows.  The  new 
regulations  would  become  effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register.  All  new 
agreements  filed  after  that  time  would 
be  required  to  comply  with  the  new 
Information  Form  provisions.  The  new 
Monitoring  Report  provisions  would 
become  effective  90  days  after 
publication,  and  would  apply  to  all 
agreements  then  in  effect  under  the 
Shipping  Act.  Commenters  are 
encouraged  to  provide  input  on  this 
proposed  timetable. 

IV.  Minutes,  46  CFR  Fart  535,  Subpart 
G 

A.  Introduction 

The  Conunission  requires  that  certain 
agreements  authorized  to  operate 
pursuant  to  section  4  of  the  Shipping 
Act,  46  U.S.C.  app.  1703.  file 
confidentially  with  the  Commission  a 
report  of  designated  meetings  describing 
all  matters  within  the  scope  of  the 
agreement  which  are  discussed  or 
addressed  at  any  such  meeting,  and 
indicate  any  action  taken.  46  CFR 
535.706.  The  cxurent  minutes  filing 
regiUations.  which  largely  reflect  the 
original  rules  adopted  nearly  twenty 


*^  At  present,  the  Commission  estimates  that  there 
are  33  sndi  agreements  in  effect. 


^The  Commission's  authority  on  this  mattw 
would  be  delegated  to  the  Director  of  BTA  in 
subpart  C  of  part  501. 
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years  ago  following  the  enactment  of  the 
Shipping  Act,  provide  the  Commission 
with  a  summary  of  the  business 
transacted  at  a  meeting  of  parties  to  an 
agreement  filed  with  the  Commission. 
Minutes  provide  the  Commission  with 
information  on  specific  areas  on  which 
agreement  parties  focus  their  attention 
(i.e.,  rates,  service  contracting, 
conditions  of  service),  as  well  as  the 
economic  and  competitive  conditions  of 
the  trade  that  influence  their  collective 
activity.  Minutes  have  been  recognized 
by  Congress  as  "perhaps  the  chief 
means  whereby  the  [agency]  was  to  be 
kept  apprised  of  conference  action"  ^^ 
and  are  useful  in  monitoring  the 
activities  of  the  agreement  and  its 
members,  and  in  understanding 
important  topics  and  issues  discussed 
by  the  agreement  members.  More 
recently,  during  the  legislative  process 
that  led  to  the  enactment  of  OSRA,  the 
Commission  was  encouraged  to  be  more 
vigilant  in  exercising  its  agreements 
oversight  function.''^ 

The  liner  shipping  industry  has 
undergone  significant  regulatory  and 
structural  change  since  the  enactment  of 
the  Shipping  Act  and  the  adoption  of 
the  Conunission's  ciurent  minutes 
regulations.  Carrier  agreements  have 
become  more  complex,  eind  many 
include  authority  to  engage  in  a  wider 
variety  of  activities.  These  changes  have 
made  it  more  difficult  for  the 
Commission  to  monitor  agreement 
activities  and  assess  economic  and 
competitive  trade  conditions.  Moreover, 
our  experience  reviewing  agreement 
minutes,  discussions  with  agreement 
filing  counsel  and  representatives,  and 
recent  fact  findings  and  other 
investigative  proceedings  have 
highlighted  areas  of  concern  that 
necessitate  an  enhancement  of  our 
minutes  program.  These  areas  of 
concern  include:  (1)  Inadequate 
inclusion  and  coverage  of  substantive 
issues  and  insufficient  level  of  detail 
used  to  describe  carrier  discussions;  (2) 
failure  to  file  minutes  of  meetings  held 
under  authority  of  the  agreement  where 
substantive  issues  are  being  discussed; 
(3)  inadequate  identification  of  and  lack 
of  provision  for  Commission  access  to 
dociiments  used  or  discussed  in 
agreement  meetings;  and  (4)  untimely 
filing  of  agreement  minutes. 

To  address  these  concerns,  the 
Commission  proposes  to  replace  its 
rules  governing  the  filing  of  minutes  by 
agreements,  currently  set  forth  at  46 


*'  Report  of  the  Antitrust  Subcommittee  on  the 
Judiciary  on  the  Ocean  Freight  Industry,  House  of 
Repnsentatives,  87th  Cong..  2a<l  Sess..  363  (1962). 

"  Senate  Report  at  13. 


CFR  53!  .706-07.53  Our  proposal  would: 
(1)  Reqi  ire  minutes  to  be  filed  by 
agreements  based  on  the  types  of 
authority  specified  in  the  agreement, 
rather  than  according  to  agreement  type 
as  currently  provided  for  in  46  CFR 
535.706lb);  (2)  eliminate  current 
regulatory  language  that  limits  the 
minutes  filing  requirement  to  meetings 
at  whic^  the  parties  are  authorized  to 
take  "fii  lal  action';  (3)  clarify  the  level 
of  detai  required  to  describe  matters 
discuss<  d  or  considered  at  agreement 
meeting  s;  (4)  establish  a  new 
requirei  lent  that  each  document 
distribu  ed,  discussed,  or  exchanged  at 
meeting  >  be  submitted  with  the  minutes 
of  such  neetings;  (5)  clarify  the  format 
used  foi  assigning  sequential  numbers 
for  mini  ites  currently  provided  in  46 
CFR  53!  .706(d);  (6)  reduce  the  time 
period  i  )r  filing  minutes  with  the 
Commis  sion  from  30  days  as  required  in 
46  CFR  (35.701(1).  to  15  days  fi-om  the 
date  of  1  le  meeting;  and  (7)  amend 
language  throughout  the  existing 
minutes  rules  to  update  definitions  and 
Bureau  designations,  and  replace 
referenqes  to  "conferences"  with  the  ' 
term  "agreement,"  clarifying  the  broad 
range  of  agreements  to  which  these 
provisicfns  apply. 


Discission  of  the  components  of  the 
Tiinutes  rules  and  the  proposed 


B 

current 

changei 

1 .  Agre«  ments  Required  to  File  Minutes 

The  C  ommission's  current  rules 
require  hat  minutes  of  agreement 
meeting  5  be  filed  by  "conferences, 
intercoi  ference  agreements,  agreements 
betweei  a  conference  eind  other  ocean 
commoi  I  carriers,  pooling  agreements, 
equal  ac  cess  agreements,  discussion 
agreements,  marine  terminal 
conferetces,  and  marine  terminal  rate 
fixing  a]  ;reements  *   *   *"46CFR 
535.706  b).  Although  most  of  these 
named  i  greement  types  are  specifically 
defined  in  46  CFR  535.104,  others  are 
not,  e.g.  discussion  agreements. ^^  Thus, 
46  CFR  535.706(b)  identifies  those 
agreements  that  must  file  minutes  based 
on  a  sp^ific  type  of  agreement,  rather 


'  Secti(  ns 


section  53  5 

5<  WhiU 
specificai 
CFR  535. 
an  agreembnt 
which  aulporizes 
binding 
binding 
agreemenl 
authorize) 
discussioi 
matters 
carrier  tar  fis 
rationaliz)  tion 
a  "discusi  Ion 


liyi 


\m  sis  I 

;bi 


535.706-07  will  be  redesignated  as 
704. 

the  Commission's  rules  do  not 
define  a  "discussion  agreement,"  46 
1  M(aa)  defines  "rate  agreement"  to  mean 
between  ocean  common  carriers 
agreement  upon,  on  either  a 
under  a  common  tariff  or  on  a  non- 
sis,  or  discussion  of.  any  kind  of  rate.  An 
between  ocean  common  carriers  that 
voluntary,  non-binding  agreement  on  or 
of  a  variety  of  pricing  or  operational 
including  rates  and  terms  of  individual 
or  service  contracts,  or  capacity 
,  is  what  is  commonly  referred  to  as 
agreement." 


than  on  the  actual  activities  in  which 
the  parties  are  authorized  to  engage.  Due 
to  the  changes  in  the  industry  and  the 
concurrent  increase  in  the  types  of 
agreement  activities,  this  approach  may 
not  reflect  all  of  the  actual  authority 
contained  in  the  agreement  itself,  or  the 
activities  in  which  the  agreement  parties 
are  engaged.  Moreover,  use  of  these 
agreement  categories  to  identify  which 
agreements  must  .file  minutes  with  the 
Commission  often  raises  questions 
about  agreements'  compliance  with 
Commission  regulations.  Fiuther,  use  of 
these  categories  has  often  resulted  in 
lengthy  discussions  with  filing  counsel 
as  to  an  agreement's  minutes  filing 
responsibilities,  particularly  for  those 
agreements  that  contain  multiple 
authorities,  e.g.,  vessel  space  faring, 
voluntary  rate  discussion,  and  joint  - 
service  contracting  authority. 

When  the  Commission's  rules 
governing  the  filing  of  agreement 
minutes  were  promulgated  under  the 
Shipping  Act,  the  authority  of  most 
carrier  agreements  generally  fit  into  the 
enumerated  categories  in  the  rules.  At 
that  time,  the  specified  agreement  types 
represented  the  universe  of 
consequential  agreements  filed  with  the 
Commission  and  minutes  were  filed  by 
agreements  considered  to  be  of 
significant  regulatory  concern.  Rarely 
was  there  a  question  as  to  an 
agreement's  minutes  filing 
responsibilities  based  on  its  agreement 
classification.  However,  aver  time  these 
agreement  categories  have  not  kept  pace 
with  the  evolving  nature  of  collective 
carrier  activities.  For  example,  most 
agreements  now  on  file  with  the 
Commission  combine  a  number  of 
activities  under  one  agreement  (e.g., 
operational  agreements  that  also  include 
authority  to  discuss  service  contract 
rates  or  terms),  or  have  established  jiew 
authority  not  anticipated  when  the 
current  definitions  were  drafted  [e.g., 
portal  agreements). 

To  address  the  evolving  nature  of 
carrier  agreements  and  to  clarify  which 
agreements  must  file  minutes  of  their 
meetings,  we  propose  to  create  a  new 
subsection  (a)  for  the  redesignated  46 
CFR  535.704.  This  new  subsection 
would  provide  that  the  filing 
requirement  be  based  on  the  specific 
type  of  authority  contained  in  the  filed 
agreement,  rather  than  on  a  generic 
agreement  type.  Thus,  agreements 
authorized  to  engage  in  "discussion  or 
establishment  of  any  type  of  rates, 
whether  in  tariffs  or  service  contracts; 
pooling  or  apportioning  of  cargo; 
discussion  of  revenues,  earnings,  or 
losses;  discussion  or  exchange  of  vessel 
operating  costs;  or  discussion  of  service 
contract  mattes,  including  the 
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establishment  of  voluntary  service 
contract  guidelines"  would  be  required 
to  file  minutes  oi  meetings  with  the 
Commission.  We  believe  this  approach 
more  efficiently  captures  the  true  nature 
of  agreements'  activities. 

2.  Definition  of  Meeting 

Section  535.706(a)  ciuxently  defines 
the  term  "meetings"  as  including  "any 
meeting  of  the  parties  to  the  agreement, 
including  meetings  of  their  agents, 
principals,  owners,  committees  or  sub- 
conunittees  of  the  parties  authorized  to 
take  final  action  on  behalf  of  the 
parties."  Section  535.706(b)  requires 
certain  specified  agreements  to  file  "a 
report  of  each  meeting  *   *   *  describing 
all  matters  within  the  scope  of  the 
agreement  which  are  discussed  or 
considered  at  any  such  meeting  *   *  * 
and  shall  indicate  the  action  taken." 

The  Commission's  review  of 
agreement  minutes,  discussions  with 
filing  counsel  and  agreement 
representatives,  and  recent  fact  findings 
and  other  investigative  proceedings,  all 
indicate  that  the  current  definition  of 
"meeting"  is  ambiguous  and  causes 
eonfusion  over  which  meetings  or 
discussions  held  under  an  agreement 
are  subject  to  the  requirement  to  file 
minutes  with  the  Commission.  Further, 
differing  interpretations  of  the 
regulations  have  resulted  in  minutes  of 
meetings  not  being  filed  when  such 
meetings  covered  substantive  issues. 
Questions  have  arisen  over  whether  the 
minutes  filing  requirement  is  based  on 
the  level  of  authority  of  the  participants 
at  a  given  meeting  (i.e.,  carrier 
representatives,  committees,  and 
subcommittees  authorized  to  take  final 
action  on  behalf  of  their  respective  lines 
or  on  behalf  of  the  agreement,  even  if 
the  discussions  did  not  result  in  "final" 
decisions),  or  on  whether  "final  action" 
was  taken.  Moreover,  numerous 
documents  obtained  in  Commission 
proceedings  indicate  that  the 
Commission  has  not  received  minutes 
for  communications  for  which  we 
believe  the  regulations  contemplate  the 
filing  of  minutes. 

Market-oriented  regulatory  reforms 
under  the  Shipping  Act,  and  more 
recently  under  OSRA,  especially  those 
focused  on  liberalizing  service 
contracting,  encourage  carriers  to  act 
more  independently  within  discussion 
agreements,  yet  also  challenge  carriers 
to  find  effective  ways  to  communicate 
and  share  information.  Today,  the 
Internet  and  agreement-administered 
email  systems  allow  carriers  to  collect 
and  share  unlimited  information  on  a 
more  fi-equent  and  timely  basis.  Some 
agreements  have  comprehensive 
communications  networks  and 


procedures  to  ensure  and  support 
transparency  through  the  flow  of 
information  among  carrier  members  and 
the  agreement  secretariat.  As  a  result, 
major  discussions  are  being  conducted 
under  circumstances  that  may  not  be 
viewed  as  a  meeting. 

Agreements  structure  their 
organizations  in  varied  ways  and  utilize 
many  methods  for  decision-making. 
Many  conduct  their  business  under 
multiple  committees  and  sub- 
committees and  file  minutes  of  meetings 
held  under  some  of  those  groups.  Other 
agreements  have  a  more  streamlined 
structure  and  file  few.  if  any,  minutes 
for  committees  or  sub-committees,  even 
if  major  policy  discussions  are 
conducted  at  these  levels.  As  a 
consequence,  time-consuming  staff 
follow-up  with  agreement 
representatives  is  often  necessary  to 
gain  a  clear  understanding  of  the  origins 
of  and  issues  behind  those  discussions 
that  are  reported. 

In  order  to  address  these  issues,  the 
Commission  proposes  to  revise  the 
current  definition  of  meeting  at 
redesignated  subsection  535.704(b)  to 
include  "all  discussions  at  wiiich  any 
agreement  is  reached  among  any 
number  of  parties  to  the  agreement 
relating  to  the  business  of  the 
agreement;  and  all  other  discussions 
among  three  or  more  members  of  the 
agreement  (or  all  members  if  fewer  than 
three)  relating  to  the  business  of  the 
agreement."  Further,  the  rule  would 
specify  that  this  definition  is  intended 
to  encompass  meetings  of  the  members' 
agents,  principals,  owners,  officers, 
employees,  representatives,  committees 
or  subcommittees.  Thus,  agreements 
authorized  to  engage  in  certain 
enumerated  activities  would  be  required 
to  file  minutes  of  all  discussions  among 
any  number  of  members  relating  to  the 
business  of  the  agreement  when  an 
agreement  is  reached,  and  all 
discussions  between  three  or  more 
members  relating  to  the  business  of  the^ 
agreement  regardless  of  whether  an 
agreement  is  reached.  Agreements  with 
less  than  three  members  would  submit 
minutes  on  all  discussions  relating  to 
the  business  of  the  agreement.  The 
proposal  would  also  encompass 
discussions  held  via  electronic  means, 
and  through  agreement  secretariats.  The 
Commission  considered  eliminating 
completely  the  final  action  provision 
and  proposing  that  minutes  of  all 
discussions  among  any  number  of 
members  be  filed.  However,  we  believe 
that  minutes  of  discussions  between 
three  or  more  members,  whether  or  not 
agreement  is  reached,  should  provide 
the  necessary  coverage  and  details  of 
relevant  meetings  enabling  the 


Commission  to  obtain  a  clear  picture  of 
the  activities  of  the  agreement.^^ 
Further^  it  is  not  the  intent  of  the 
Commission  to  require  the  filing  of 
minutes  for  such  discussions  as  two- 
party  electronic  communications. 
Requiring  the  filing  of  minutes  for 
discussions  of  this  nature  would  put  an 
undue  burden  on  the  industry  and 
appears  to  be  unnecessary. 

We  propose  to  retain  the  present 
waiver  provision,  ciurently  at  46  CFR 
535.709  (redesignated  as  §  535.705). 
Under  that  provision,  a  waiver  from  the 
minutes  filing  requirement  may  be 
granted  in  advance  upon  a  showing  of 
good  cause. 

3.  Content  of  Minutes 

The  Commission's  current  rules 
governing  the  content  of  minutes,  at  46 
CFR  535.706(b),  provide  that  specified 
agreements  shall  file  with  the 
Commission  "a  report  of  each  meeting 
*  *  *  describing  all  matters  within  the 
scope  of  the  agreement  which  are 
discussed  or  considered  at  any  such 
meeting  *  *  *  and  shall  indicate  the 
action  taken."  The  rules  do  not, 
however,  specify  the  degree  of  detail 
such  reports  are  expected  to  contain.  As 
a,result,  the  minutes  currently  being 
filed  under  this  provision  vary 
considerably  in  detail  and  scope.  We  are 
particularly  concerned  about  the  filing 
of  vague  and  obscure  minutes  by  some 
agreements.  As  a  consequence,  the 
minutes  being  filed  by  some  agreements 
are  not  useful  in  assisting  the 
Commission  in  its  oversight  of  activities 
taking  place  under  the  authority  of  the 
filed  agreement. 

To  that  end,  we  are  proposing  to 
amend  the  minutes  regulation,  at 
redesignated  subsection  535.704(c),  to 
require  that  descriptions  of  agreement 
meetings  be  "detailed  enough  that  a 
non-participant  reading  the  minutes 
could  reasonably  gain  a  clear 
understanding  of  the  nature  and  extent 
of  the  discussions,  and  where  applicable 
any  decisions  reached  *   *   *"We 
believe  that  this  proposal  more  clearly 
eniuiciates  our  intention  that  the  parties 
who  are  granted  limited  antitrust 
immunity  to  operate  in  concert  under 
filed  agreements  must  provide  a 
sufficient  degree  of  detail  of  the 
discussions  permitted  under  these 
agreements.  Further,  we  seek  to  make 
clear  that  full  disclosure  is  required,  and 
any  efforts  to  obscure  the  true  nature  of 
discussions  or  actions  taken  is 
prohibited. 

The  Commission's  current  rules,  at  46 
CFR  535.707,  require  agreements  subject 


^^The  tenn  "final  action"  has  been  eliminated. 
See  discussion,  infra. 
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to  the  minutes  filing  requirement  to  list 
in  their  minutes  "all  reports,  circulars, 
notices,  statistics,  analytical  studies  or 
other  documents,  not  otherwise  filed 
with  the  Commission,  *  *  *  which  are 
distributed  to  the  member  lines  and  are 
used  to  reach  a  "final  decision"  on  a 
variety  of  matters.  The  extent  of 
compliance  with  this  requirement  is 
difficult  to  assess  accurately  since  such 
dociunents  may  not  be  mentioned  in 
minutes  if  they  are  not  viewed  as  related 
to  a  "final  decision."  Such  documents 
may  not  be  used  to  reach  a  final 
decision,  but  may  be  used  to  guide 
members'  independent  activities.  The 
general  paucity  of  such  listings  in 
current  minutes,  as  well  as  material 
developed  from  Commission 
information  demand  orders  and  through 
discussions  with  agreement  secretariats  . 
and  filing  counsel  suggest  that 
compliance  with  this  requirement  is  far 
from  complete.  Further,  in  instances 
where  a  document  is  identified  in  the 
minutes.  Commission  staff  must  then 
determine  its  importance  and  attempt  to 
obtain  a  copy  of  the  document.  We 
believe  it  is  more  likely  that  many 
documents,  collectively  prepared  or 
used  by  agreement  members,  remain 
unknown  to  the  Commission. 

The  Commission  believes  that 
effective  monitoring  of  agreement 
activity  requires  efficient  and  timely 
access  to  such  documents.  To  address 
this  issue,. we  are  proposing  to  eliminate 
the  reference  to  "final  decision"  and 
add  to  the  redesignated  46  CFR 
535.704(c)  a  subparagraph  that 
agreements  must  file  with  their  minutes 
"any  report,  circular,  notice,  statistical 
compilation,  analytical  study,  siuvey,  or 
other  work  distributed,  di^ussed,  or    - 
exchanged  at  the  meeting,  whether 
presented  by  oral,  written,  electronic,  or 
other  means."  However,  the  parties 
would  not  be  required  to  submit 
publicly  available  materials,  provided 
they  are  identified  in  the  minutes  and 
are  readily  accessible. 

This  proposal  is  intended  to  provide 
the  Commission  with  the  relevant 
information  necessary  to  fulfill  its 
statutory  obligation  of  monitoring 
carriers'  collective  activities  to  ensure 
they  do  not  result  in  an  unreasonable 
increase  in  transportation  cost  or  an 
unreasonable  reduction  in 
transportation  service.  The  Commission 
considered,  as  an  alternative,  requiring 
agreement  to  submit  a  summary  of  all 
documents  discussed  at  minuted 
meetings  in  lieu  of  the  actual 
documents.  However,  we  rejected  this 
proposal,  believing  that  requiring 
agreements  to  create  a  summary,  simply 
for  filing  purposes,  would  be  more 
burdensome  than  requiring  submission 


of  the  di  )cuments  themselves.  In 
addition,  this  approach  would  be  less 
burden^me  on  the  Commission's  staff 
as  it  wo  lid  reduce  the  utilization  of 
scarce  r  (sources  in  tracking  down 
docume  ats.  and  instead  allow  us  to 
focus  oi  review  and  analysis  of 
concert!  d  activities. 


4.  Seria 


Numbers 


Curre  it  section  535.706(d)(1)  requires 
each  set  of  minutes  filed  with  the 
Commis  sion  to  be  assigned  a  serial 
number  and  provides  an  illustrative 
exampl4  suggesting  that  minutes  of 
meetingB  be  sequentially  numbered 
from  th«  date  the  agreement  becomes 
effectiv( .  Section  535.706(d)(2)  provides 
that  any  conference  or  rate  agreement 
which  h  as  a  system  for  assigning 
sequent  al  numbers  to  its  minutes 
which  c  iffers  from  the  example  may 
continu  s  to  use  its  own  system. 

We  n«  m  propose,  at  the  redesignated 
46  CFR  53 5. 704(e),  to  require  that  each 
set  of  m  nutes  filed  with  the 
Commii  sion  shall  include  the 
agreeme  nt  name  and  number,  and  a 
unique  dentification  number  indicating 
the  seqi  ence  in  which  the  meeting  took 
place  di  ring  the  calendar  year.  For 
exampli ,  the  first  meeting  of  2003  for 
agreem4rtt  "A"  would  be  lisled  as:  "A 
(Agreement  Number),  1/2003:"  The 
second  i  neeting  would  be  listed  as  "A 
(Agreen  ent  Number),  2/2003"  and  so 
on,  irres  pective  of  whether  the  meeting 
is  of  a  s]  lecific  committee  or 
subcom  nittee.  Numbering  would  start 
over  in  he  following  calendar  year,  i.e., 
the  first  meeting  of  the  2004  calendar 
year  wo  aid  be  "A  (Agreement  Number), 
1/2004. ' 

The  c  irrent  rule  suggests  that  serial 
number !  be  applied  sequentially. 
Almost  ill  agreements  currently  assign 
serial  ni  imbers  in  this  manner  to 
meeting  s  held  during  a  calendar  year 
and  star  t  a  new  numbering  sequence  for 
each  coi  isecutive  year.  In  addition, 
about  oi  le-third  of  those  assign  serial 
number  >  based  on  the  type  of  meeting 
or  sub-c  ommittee,  while  a  few 
agreem«  nts  only  refer  to  the  date  of  the 
meeting  and  do  not  assign  a  unique 
serial  nfimber  at  all. 

Agreements  filed  with  the  • 
Conuni!  sion  today  typically  have  a 
comple: :  organizational  structure.  Policy 
level  mi  letings  and  committees  are  used 
to  estab  ish  pricing  policy  and  to 
discuss  and  address  broad  trade  and 
compet  tive  issues,  while  working 
committees  or  sub-committees  (usually 
consistkig  of  less  than  the  full 
membei  ship)  conduct  research;  collect, 
compile  and  analyze  data  and 
informa  tion;  and  make 
recomn  endations  to  the  higher  level 


policy  committees  on  significant 
matters.  Ad  hoc  committees  also  are 
established  as  necessary,  and 
teleconferences  are  frequently  used  as  a 
means  to  conduct  collective  carrier 
business. 

Therefore,  in  order  to  establish  and 
facilitate  an  efficient  system  for  filing 
agreement  minutes,  as  well  as  to  manage 
the  information  for  compliance  and 
research  purposes,  the  Commission 
proposes  a  regulation  requiring  a 
standard  format  for  assigning  serial 
niimbers  to  agreement  minutes.  This 
proposal  requires  that  agreement 
minutes'  serial  numbers  be  unique, 
sequentially  assigned  nimibers 
reflecting  the  year  in  which  the  meeting 
takes  place,  adopting  the  format 
currently  used  by  a  number  of  carrier 
agreements. 

5.  Filing  Deadlines 

Section  535.701(f)  currently  requires, 
among  other  things,  that  minutes  of 
agreement  meetings  be  filed  within  30 
days  of  the  meeting,  and  that  any 
documents  requested  by  the 
Commission  be  filed  within  30  days 
from  the  receipt  of  a  request.  The  30-day 
requirement  was  established  prior  to  the 
widespread  adoption  and  use  of  new 
forms  of  electronic  communications. 
Today,  most  agreements  have  electronic 
mail  systems  administered  through  a 
secretariat  and  use  such  systems  to 
electronically  record,  review  and 
disseminate  information,  including 
minutes  of  their  meetings.  Based  on 
draft  minutes  of  agreement  meetings 
obtained  in  Conunission  investigations 
and  responses  to  other  Commission 
information  demand  orders,  it  appears 
that  minutes  for  some  agreement 
meetings  are  prepared  within  one  or  two 
days  of  the  meeting  (and  sometimes  the 
same  day),  and  are  provided  promptly 
to  the  participants  for  review  (mainly   ' 
via  email).  These  agreements  then 
typically  allow  up  to  two  weeks  for  the 
participants  to  respond  with  any 
revisions.  Based  on  our  comparison  of 
the  samples  of  draft  minutes  with  the 
final  versions,  it  appears  that  revisions 
are  rare.  Moreover,  Commission  records 
show  that  some  agreements  do  file 
minutes  of  their  meetings  prior  to  the 
current  30-day  deadline,  and  in  fact, 
agreements  have  expedited  their  filings 
in  response  to  informal  staff  requests  for 
minutes  of  particular  interest. 

The  Commission  therefore  proposes  - 
that  the  time  period  for  filing  minutes 
of  meetings,  set  forth  at  section 
535.701(f),  be  reduced  from  30  to  15 
calendar  days  from  the  date  of  the 
meeting.  Relevant  documents  referenced 
in  filed  minutes  would  be  submitted 
with  the  minutes. 
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V.  Miscellaneous  Oumges  to  46  CFR 
Part  535 

Along  with  all  the  proposed  changes 
discussed  above,  the  Commission  is  also 
taking  this  opportunity  to  update  and 
clarify  language  in  some  rule  sections. 
For  the  most  part,  these  changes  involve 
rewording  of  rules  with  no  substantial 
change  in  the  intent  or  effect  of  the 
affected  rules.  Apart  from  non- 
substantive language  changes 
throughout  the  rules,  some  of  the 
miscellaneous  changes  include 
rearranging  the  sequence  of  marine 
terminal  agreement  exemptions  under 
subpart  C  of  the  rules;  updating  the 
name  of  the  Bureau  of  Trade  Analysis; 
clarifying  the  identities  of  parties  to 
husbanding  and  agency  agreements  in 
§§535.303  and  535.304,  respectively; 
and  clarifying  the  wording  of  the  rules 
regarding  requests  for  expedited  review 
of  agreements  in  §  535.605,  requests  for 
additional  information  in  §  535.606,  and 
failures  to  comply  with  requests  for 
additional  information  in  §  535.607. 

Finally,  the  Commission  is  proposing 
removing  obsolete  language  regarding 
the  form  requirements  for  agreements 
and  agreement  amendments; 
specifically,  in  §  535.403  removing 
reference  to  the  generic  classification  of 
agreements  and  the  date  of  the  last 
^republication  of  an  agreement  from  the 
title  page.  The  Commission  further 
proposes  to  add  minor  form 
requirements  for  reflecting  the  original 
effective  date  on  the  title  page  of  an 
agreement  when  the  title  page  is  revised 
and  requiring  that  the  latest  amendment 
number  be  reflected  on  each  revised 
page  in  §535.403.  = 

VI.  Oral  Presentations 

Pursuant  to  Rule  53(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.53(a)  (2002),  in 
notice-and-comment  rulemakings  the 
Commission  may  permit  interested 
persons  to  make  oral  presentations  in 
addition  to  filing  written  comments. 
The  Commission  has  determined  to 
permit  interested  persons  to  make  such 
presentations  to  individual 
Commissioners  in  this  proceeding,  at 
the  discretion  of  each  Commissioner. 

Interested  persons  may  request  one- 
on-one  meetings  at  which  they  may 
make  presentations  describing  their 
views  on  the  proposed  rule.  Any 
meeting  or  meetings  shall  be  completed 
before  the  close  of  the  comment  period. 
The  siunmary  or  transcript  of  oral 
presentations  will  be  included  in  the 
record  and  must  be  submitted  to  the 
Secretary  of  the  Commission  within  5 
days  of  the  meeting.  Interested  persons 
wishing  to  make  an  oral  presentation 


should  contact  the  t)ffice  of  the 
Secretary  to  secure  contact  names  and 
niunbers  for  individual  Commissioners. 

Vn.  statutory  Reviews  and  Request  for 
Comments 

The  reporting,  recordkeeping,  and 
disclosiue  requirements  contained  in 
this  proposed  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB).  Public  burden  for  this  collection 
of  information  is  estimated  to  average  37 
hours  per  response  for  agreement  filings 
(including  information  forms);  170 
hoius  per  quarterly  response  for 
monitoring  reports  fixim  pricing  or 
pooling  agreements;  40  hoiu^  per 
quarterly  response  for  monitoring 
reports  from  capacity  rationalization 
agreements;  and  two  hours  per  response 
for  minutes  filing.  The  overall  estimated 
burden  is  41,947  hours  per  annum,  a 
reduction  of  52.85  percent  from  the 
current  estimated  burden  of  88,970 
hours  per  annum.  These  estimates 
include,  as  applicable,  the  time  needed 
to  review  instructions,  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  regarding  the  burden 
estimate  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Federal  Maritime 
Commission,  New  Executive  Office 
Building,  725  17th  Street,  NW., 
Washington,  DC  20503  within  30  days 
of  publication  in  the  Federal  Register. 

The  Commission  would  also  like  to 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  evaluate  the  accuracy  of  the 
Commission's  biu'den  estimates  for  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 


proposed  rulemaking  will  be 
summarized  and/or  included  in  the 
final  rule  and  will  become  a  matter  of 
public  record. 

The  Chairman  of  the  Federal  Maritime 
Conunission  certifies,  piu-suant  to 
section  605  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605.  that  the  proposed 
rules  will  not,  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  affected 
universe  of  parties  is  limited  to  ocean 
common  carriers,  passenger  vessel 
operators,  and  marine  terminal 
operators..  The  Commission  has 
determined  that  these  entities  do  not 
come  under  the  program  and  policies 
mandated  by  the  Small  Business 
Regulator^'  Enforcement  Act  as  they 
typically  exceed  the  threshold  figxires 
for  number  of  employees  or  annual 
receipts  or  both  to  qualify  as  a  small 
entity  under  the  Small  Business 
Administration  Guidelines. 

List  of  Subjects 

46  CFR  Part  501 

Authority  delegations.  Organization 
and  functions,  Seals  and  insignia. 

46  CFR  Part  535 

Freight,  Maritime  carriers.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Maritime 
Commission  proposes  to  amend  parts 
501  and  535  of  Subchapter  A  and 
Subchapter  B,  respectively,  of  Chapter 
IV  of  Title  46  Code  of  Federal 
Regulations  as  follows: 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION-GENERAL 

1.  The  authority  citation  for  part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557.  701-706, 
2903,  and  6304;  31  U.SC.  3721;  41  U.S.C. 
414  and  418;  44  U.S.C.  501-520  and  3501- 
3520;  46  U.S.C.  app.  876,  1111,  and  1701- 
1720;  Reorganization  Plan  No.  7  of  1961.  26 
FR  7315,  August  12.  1961;  Pub.  L.  89-56.  70 
Stat.  195;  5  CFR  part  2638;  Pub.  L.  89-777. 
80  Stat.  1356;  Pub  L.  104-320, 110  Stat.  3870. 

2.  Amend  §  501.26  by  revising 
paragrai^is  (c)  and  (d),  and  adding  new 
paragraphs  (o)  and  (p)  to  read  as 
follows: 

1501.26    Delegation tothe  Director,  Buraau 
of  Trade  Analysis 

***** 

(c)  Authority  to  grant  or  deny 
applications  filed  under  §  535.504  of 
this  chapter  for  waiver  of  the 
Information  Form  requirements  in 

§  535.503  of  this  chapter. 

(d)  Authority  to  grant  or  deny 
applications  filed  under  §  535.705  of 
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this  chapter  for  waiver  of  the  reporting 
requirements  in  subpart  G  of  part  535  of 
this  chaptw. 

***** 

(o)  Authority  to  require  Monitoring 
Reports  from,  or  prescribe  alternative 
periodic  reporting  reqiiirements  for, 
parties  to  agreements  under 
§§  53S.702(c)  and  (d)  of  this  chapter. 

(p)  Authority  to  require  parties  to 
agreements  subject  to  the  Monitoring 
Report  requirements  in  §  535.702(a)(2) 
of  this  chapter  to  report  their  agreement 
commodity  data  on  a  sub-trade  basis 
pursuant  to  §  535.703(d)  of  this  chapter. 

3.  Revise  part  535  to  read  as  follows: 

PART  535— OCEAN  COMMON 
CARRIERS  AND  MARINE  TERMINAL 
OPERATORS  AGREEMENTS  SUBJECT 
TQTHE  SHIPPING  ACT  OF  1984 


Subpart  A— General  Provisions 

Sec. 

535.101 

Authority. 

535.102 

Purpose. 

535.10a 

Pohcies. 

535.104 

Definitions. 

Subpart  B— Scope 

535.201  Subject  agreements. 

535.202  ^  Non-subject  agreements. 

Subpart  C— Exemptions 

535.301  Exemption  procedures. 

535.302  Exemptions  for  certain 
modifications  of  effective  agreements. 

535.303  Husbanding  agreements — 
exemption. 

535.304  Agency  agreements — exemption. 

535.305  Equipment  interchange 
agreements— exemption. 

535.306  Nonexclusive  transshipment 
agreements — exemption. 

535.307  Agreements  between  or  among 
wholly-owned  subsidiaries  and/or  their 
parent — exemption. 

535.308  Marine  terminal  agreements — 
exemption. 

535.309  Marine  terminal  services 
agreements — exemption. 

535.310  Marine  terminal  facilities 
agreements — exemption. 

535.311  Low  market  share  agreements- 
exemption. 

535.312  Vessel  charter  party-exemption. 

Subpart  O— Filing  of  Agreements 

535.401  General  requirements. 

535.402  Complete  and  definite  agf^ements. 

535.403  Form  of  agreements. 
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Subpar  A— General  Provisions 

§535.10      Authority. 

The  r  lies  in  this  part  are  issued 
pursuai  t  to  the  authority  of  section  4  of 
the  Adr  linistrative  Procedure  Act  (5 
U.S.C.  ;  53),  sections  2,  3,  4,  5,  6,  7,  8, 
10, 11,    3,15, 16,  17,  and  19  of  the 
Shippu  g  Act  of  1984  ("the  Act"),  and 
the  Oce  m  Shipping  Reform  Act  of  1998, 
Pub.  L.  105-258,  112  Stat.  1902. 

§535.10:!    Purpose. 

This  part  implements  those 
provisions  of  the  Act  that  govern 
agreements  by  or  among  ocean  common 
carriersjand  agreements  among  marine 
termina  operators  and  among  one  or 
more  marine  terminal  operators  and  one 
or  more  ocean  common  carriers.  This 
part  alsi )  sets  forth  more  specifically 


certain  procedures  provided  for  in  the 
Act. 

§535.103    Poilctes.    - 

(a)  The  Act  requires  that  agreements 
be  processed  and  reviewed,  upon  their 
initial  filing,  according  to  strict  statutory 
deadlines.  This  part  is  intended  to 
establish  procedures  for  the  orderly  and  . 
expeditious  review  of  filed  agreements 

in  accordance  with  the  statutory 
requirements. 

(b)  The  Act  requires  that  agreements 
be  reviewed,  upon  their  initial  filing,  to 
ensure  compliance  with  all  applicable 
provisions  of  the  Act  and  empowers  the 
Commission  to  obtain  information  to 
conduct  that  review.  This  part  identifies 
those  classes  of  agreements  that  must  be 
accompanied  by  information 
submissions  when  they  are  first  filed, 
and  sets  forth  the  kind  of  information 
for  certain  eigreements  that  the 
Commission  believes  relevant  to  that 
review.  Only  information  that  is 
relevant  to  such  a  review  is  requested. 

It  is  the  policy  of  the  Commission  to 
keep  the  costs  of  regulation  to  a 
minimum  and  at  the  same  time  obtain 
information  needed  to  fidfiU  its 
statutory  responsibility. 

(c)  To  further  the  goal  of  expedited 
processing  and  review  of  agreements 
upon  their  initial  filing,  agreements  are 
required  to  meet  certain  minimum  ^ 
requirements  as  to  form.  These 
requirements  are  intended  to  ensure 
expedited  review  and  should  assist 
parties  in  preparing  agreements.  These 
requirements  as  to  form  do  not  affect  the 
substance  of  an  agreement  and  are 
intended  to  allow  parties  the  freedom  to 
develop  innovative  conunercial 
relationships  and  provide  efficient  and 
economic  transportation  systems. 

(d)  The  Act  itself  excludes  certain 
agreements  from  the  filing  requirements 
and  authorizes  the  Commission  to 
exempt  other  classes  of  agreements  from 
any  requirement  of  the  Act  or  this  part. 
To  minimize  delay  in  the 
implementation  of  routine  agreements 
and  to  avoid  the  private  and  public  cost 
of  unnecessary  regulation,  certain 
classes  of  agreements  are  exempted  fi-om 
the  filing  requirements  of  this  part. 

(e)  Under  the  regulatory  framework 
established  by  the  Act,  the  role  of  the 
Commission  as  a  monitoring  agency  has 
been  enhanced.  The  Ad  favors  greater 
fi-eedom  in  allowing  parties  to  form 
their  commercied  arrangements.  This, 
however,  requires  greater  monitoring  of 
agreements  after  they  have  become 
effective  to  assure  their  continued 
compliance  with  all  applicable 
provisions  of  the  Act.  The  Act 
empowers  the  Commission  to  impose 
certain  recordkeeping  and  reporting 
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requirements.  This  part  identifies  those 
agreements  that  require  specific  record 
retention  and  reporting  to  the 
Commission  and  prescribes  the 
applicable  period  of  record  retention, 
the  form  and  content  of  such  reporting, 
and  the  applicable  time  periods  for 
filing  with  the  Commission.  Only 
information  that  is  necessary  to  assure 
that  the  Commission's  monitoring 
responsibilities  will  be  fulfilled  is 
requested. 

(f)  The  Act  requires  that  conference 
agreements  contain  certain  mandatory 
provisions.  Each  conference  agreement 
must: 

(1)  State  its  piupose; 

(2)  Provide  reasonable  and  equal 
terms  and  conditions  for  admission  and 
readmission  to  membership; 

(3)  Allow  for  withdrawal  from 
membership  upon  reasonable  notice 
without  penalty; 

(4)  Require  an  independent  neutral 
body  to  police  the  conference,  if 
requested  by  a  member; 

(5)  Prohibit  conduct  specified  in 
sections  10(c)(1)  or  10(c)(3)  of  the  Act; 

(6)  Provide  for  a  consultation  process; 

(7)  Establish  procedures  for 
considering  shippers'  requests  and 
complaints;  and 

(8)  Provide  for  independent  action. 

(g)  To  promote  competitive  and 
efficient  transportation  and  a  greater 
reliance  on  the  marketplace,  the  Act 
places  limits  on  carriers'  agreements 
regarding  service  contracts.  Carriers  may 
not  enter  into  an  agreement  to  prohibit 
or  restrict  members  from  engaging  in 
contract  negotiations,  may  not  require 
members  to  disclose  service  contract 
negotiations  or  terms  and  conditions 
(other  than  those  required  to  be 
published),  and  may  not  adopt 
mandatory  rules  or  requirements 
affecting  the  right  of  an  agreement 
member  or  agreement  members  to 
negotiate  and  enter  into  contracts. 
However,  agreement  members  may 
adopt  voluntary  guidelines  covering  the 
terms  and  procedures  of  members' 
contracts. 

§535.104    Definttions. 

When  used  in  this  part: 

(a)  Agreement  means  an 
understanding,  arrangement,  or 
association,  written  or  oral  (including 
any  modification,  cancellation  or 
appendix),  entered  into  by  or  among 
ocean  common  carriers  and/or  marine 
terminal  operators,  but  does  not  include 
a  maritime  labor  agreement. 

(b)  Antitrust  laws  means  the  Act  of 
July  2, 1890  (ch.  647,  26  Stat.  209),  15 
U.S.C.  1,  as  amended;  the  Act  of  October 
15, 1914  (ch.  323,  38  Stat.  730),  15 
U.S.C.  12,  as  amended;  the  Federal 


Trade  Commission  Act  (38  Stat.  717),  15 
U.S.C.  41,  as  amended;  sections  73  and 
74  of  the  Act  of  August  27, 1894  (28 
Stat.  570),  15  U.S.C.  8,  9,  as  amended; 
the  Act  of  June  19, 1936  (ch.  592,  49 
Stat.  1526),  15  U.S.C.  13,  as  amended; 
the  Antitrust  Civil  Process  Act  (76  Stat. 
548),  15  U.S.C.  1311,  note  as  amended; 
and  amendments  and  Acts 
supplementaiy  thereto. 

(c)  Appendix  means  a  document 
containing  additional  material  of 
limited  application  and  appended  to  an 
agreement,  distinctly  differentiated  from 
the  main  body  of  the  basic  agreement. 

(d)  Assessment  agreement  means  an 
agreement,  whether  part  of  a  collective 
bargaining  agreement  or  negotiated 
separately,  that  provides  for  collectively 
bargained  fringe  benefit  obligations  on 
other  than  a  uniform  man-hour  basis 
regardless  of  the  cargo  handled  or  type 
of  vessel  or  equipment  utilized. 

(e)  Capacity  rationalization  means  a 
concerted  reduction,  stabilization, 
withholding,  or  other  limitation' in  any 
manner  whatsoever  by  ocean  common 
carriers  on  the  size  or  niunber  of  vessels 
or  available  space  offered  collectively  or 
individually  to  shippers  in  any  trade  or 
service.  The  term  does  not  include 
sailing  agreements  or  space  charter 
agreements. 

(f)  Common  carrier  means  a  person 
holding  itself  out  to  the  general  public 
to  provide  transportation  by  water  of 
passengers  or  cargo  between  the  United 
States  and  a  foreign  country  for 
compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  the  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 

(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in 

a  foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  or  chemical  parcel 
tanker,  or  by  a  vessel  when  primarily 
engaged  in  the  carriage  of  perishable 
agricultural  commodities: 

(i)  If  the  conunon  carrier  and  the 
owner  of  those  commodities  are  wholly 
owned,  directiy  or  indirectly,  by  a 
person  primarily  engaged  in  the 
marketing  and  distribution  of  those 
commodities;  and 

(ii)  Only  with  respect  to  those 
commodities. 

(g)  Conference  agreement  means  an 
agreement  between  or  among  two  or 
more  ocean  conunon  carriers  that 
provides  for  the  fixing  of  and  adherence 
to  uniform  tariff  rates,  charges, 
practices,  and  conditions  of  service 
relating  to  the  receipt,  carriage,  handling 


and/or  delivery  of  passengers  or  cargo 
for  all  members.  The  term  does  not 
include  joint  service,  pooling,  sailing, 
space  charter,  or  transshipment 
agreements. 

(h)  Consultation  means  a  process 
whereby  a  conference  and  a  shipper 
confer  for  the  purpose  of  promoting  the 
commercial  resolution  of  disputes  and/ 
or  the  prevention  and  elimination  of  the 
occurrence  of  malpractices. 

(i)  Cooperative  working  agreement 
means  an  agreement  that  establishes 
exclusive,  preferential,  or -cooperative 
working  relationships  that  are  subject  to 
the  Act,  but  that  do  not  fall  precisely 
within  the  parameters  of  any 
specifically  defined  agreement. 

(j)  Effective  agreement  means  an 
a^«ement  effective  under  thie  Act. 

(k)  Equal  access  agreement  means  an 
agreement  between  ocean  conunon 
carriers  of  different  nationalities,  as 
determined  by  the  incorporation  or 
domicile  of  the  carriers'  operating 
companies,  whereby  such  ocean 
common  carriers  associate  for  the 
purpose  of  gaining  reciprocal  access  to 
cairgo  that  is  otherwise  reserved  by 
national  decree,  legislation,  statute  or 
regulation  to  carriage  by  the  merchant 
marine  of  the  earners'  respective 
nations. 

(1)  Independent  neutral  body  means  a 
disinterested  third  party,  authorized  by 
a  conference  and  its  members  to  review, 
examine,  and  investigate  alleged 
breaches  or  violations  of  the  conference 
agreement  and/or  the  conference's 
properly  promulgated  tariffs,  rules,  or 
regulations  by  any  member  of  the 
conference. 

(m)  Information  form  means  the  form 
containing  economic  information  that 
must  accompany  the  filing  of  certain 
agreements  and  modifications. 

(n)  Interconference  agreement  means 
an  agreement  between  conferences. 

(o)(l)  Joint  service  agreement  means 
an  agreement  between  ocean  conunon 
carriers  operating  as  a  joint  venture 
whereby  a  separate  service  is 
established  that: 

(i)  Holds  itself  out  in  its  own  distinct 
operating  name; 

(ii)  Independently  fixes  its  own  rates, 
charges,  practices,  and  conditions  of 
service  or  chooses  to  participate  under 
its  operating  name  in  another  agreement 
that  is  duly  authorized  to  determine  and 
implement  such  activities; 

(iii)  IndependenUy  publishes  its  own 
tariff  or  chooses  to  participate  under  its 
operating  name  in  an  otherwise 
established  tariff; 

(iv)  Issues  its  own  bills  of  lading:  and 

(v)  Acts  generally  as  a  single  carrier. 

(2)  The  common  use  of  faciUties  may 
occur,  and  there  is  no  competition 
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befween  members  for  traffic  in  the 
agreement  trade;  but  they  otherwise 
maintain  their  separate  identities. 

(p)  Marine  terminal  facilities  means 
one  or  more  structures  (and  services 
connected  therewith)  comprising  a 
terminal  unit,  including,  but  not  limited 
to  docks,  berths,  piers,  aprons,  wharves, 
warehouses,  covered  and/or  open 
storage  space,  cold  storage  plants,  grain 
elevators  and/or  bulk  cargo  loading  and/ 
or  unloading  structures,  landings,  and 
receiving  stations,  used  for  the 
transmission,  care  and  convenience  of 
cargo  and/or  passengers  or  the 
interchange  of  same  between  land  and 
ocean  common  carriers  or  between  two 
ocean  common  carriers.  This  term  is  not 
limited  to  waterfront  or  port  facilities 
and  includes  so-called  off-dock 
container  freight  stations  at  inland 
locations  and  any  other  facility  from 
which  inbound  waterbome  cargo  may 
be  tendered  to  the  consignee  or 
outbound  cargo  may  be  received  from 
shippers  for  vessel  or  container  loading. 

(q)  Marine  terminal  operator  means  a 
person  engaged  in  the  United  States  in 
the  business  of  furnishing  wharfage, 
dock,  warehouse,  or  othec  terminal 
facilities  in  connection  with  a  common 
carrier,  or  in  connection  with  a  common 
carrier  and  a  water  carrier  subject  to 
subchapter  11  of  chapter  135  of  Title  49 
U.S.C.  This  term  does  not  include 
shippers  or  consignees  who  exclusively 
furnish  marine  terminal  facilities  or 
services  in  connection  with  tendering  or 
receiving  proprietary  cargo  from  a 
common  carrier  or  water  carrier. 

(r)  Maritime  labor  agreement  means  a 
collective-bargaining  agreement 
between  an  employer  subject  to  the  Act 
or  group  of  such  employers,  and  a  labor 
organization  representing  employees  in 
the  maritime  or  stevedoring  industry,  or 
an  agreement  preparatory  to  such  a 
collective-bargaining  agreement  among 
members  of  a  multi-employer  bargaining 
group,  or  an  agreement  specifically 
implementing  provisions  of  such  a 
collective-ba^aining  agreement  or 
providing  for  the  fbrmation.  financing  or 
administration  of  a  multi-employer 
bargaining  group;  but  the  term  does  not 
include  an  assessment  agreement. 

(s)  Modification  means  any  change, 
alteration,  correction,  addition,  deletion, 
or  revision  of  an  existing  effective 
agreement  or  to  any  appendix  to  such  an 
agreement. 

(t)  Monitoring  report  means  the  report 
containing  economic  information  that 
must  be  filed  at  defined  intervals  with 
regard  to  certain  kinds  of  agreements 
that  are  effective  under  the  Act. 

(u)  Ocean  common  carrier  means  a 
common  carrier  that  operates,  for  all  or 
part  of  its  comnKm  carrier  service,  a 


vessel  cki  the  high  seas  or  the  Great 
Lakes  between  a  port  in  the  United 
States  a|id  a  port  in  a  foreign  country, 
except  that  the  term  does  not  include  a 
common  carrier  engaged  in  ocean 
transportation  by  ferry  boat,  ocean 
tramp,  or  chemical  parcel-tanker. 

(v)  Oiean  freight  forwarder  means  a 
person  In  the  United  States  that 
dispatcftes  shipments  from  the  United 
States  v  a  common  carriers  and  books  or 
otherwi  je  arranges  space  for  those 
shipmei  its  on  behalf  of  shippers;  and 
process  ;s  the  documentation  or 
perform  s  related  activities  incident  to 
those  si  ipments.  _ 

(w)  Pi  rrson  means  individuals, 
corpora  ions,  partnerships  and= 
associat  ions  existing  under  or 
authori:  ;ed  by  the  laws  of  the  United 
States  0  ■  of  a  foreign  country. 

(x)  Pc  oling  agreement  means  an 
agreement  between  ocean  common 
carriers  jthat  provides  for  the  division  of 
cargo  c!  rryings,  earnings,  or  revenue 
and/or  1  osses  between  the  members  in 
accorda  ice  with  an  established  formula 
or  schei  le. 

(y)  Pc  rt  means  the  place  at  which  an 
ocean  o  >mmon  carrier  originates  or 
termina  es  (and/or  transships)  its  actual 
ocean  carriage  of  cargo  or  passengers  as 
to  any  p  articular  transportation 
movemi  int. 

(z)  Re  te,  for  purposes  of  this  part, 
include  i  both  the  basic  price  paid  by  a 
shipper  to  an  ocean  conmion  Ccuxier  for 
a  specif  ed  level  of  transportation 
service  or  a  stated  quantity  of  a 
particul  ir  commodity,  from  origin  to 
destinal  ion,  on  or  after  a  stated  effective 
date  or  vithin  a  defined  time  frame,  and 
also  anj  accessorial  charges  or 
allowan  ces  that  increase  or  decrease  the 
total  tra  nsportation  cost  to  the  shipper. 

(aa)  F\  ate  agreement  means  an 
agreem<  nt  between  ocean  common 
carriers  that  authorizes  discussion  of  or 
agreem<  nt  on,  either  on  a  binding  basis 
under  a  common  tariff  or  on  a  non- 
bindine  basis,  any  kind  of  rate  or  charge. 

(bb) ;  ailing  agreement  means  an 
agreem<  nt  between  ocean  common 
carriers  to  provide  service  by 
establis  ling  a  schedule  of  ports  that 
each  ca  rier  will  serve,  the  frequency  of 
each  ca  Tier's  calls  at  those  ports,  and/ 
or  the  s  ze  and  capacity  of  the  vessels 
to  be  de  ployed  by  the  parties.  The  term 
does  no  include  joint  service 
agreemi  nts,  or  capacity  rationalization 
agreemtnts. 

(cc)  S  srvice  contract  means  a  written 
contrac  ,  other  than  a  bill  of  lading  or 
a  receip  t,  between  one  or  more  shippers 
and  an  ndividual  ocean  common 
carrier  0r  an  agreement  between  or 
among  ftcean  common  carriers  in  which 
the  ship  per  or  shippers  make  a 


commitment  to  provide  a  certain 
volume  or  portion  of  cargo  over  a  fixed 
time  period,  and  the  ocean  common 
carrier  or  the  agreement  commits  to  a 
certain  rate  or  rate  schedule  and  a 
defined  service  level,  such  as  assured 
space,  transit  time,  port  rotation,  or 
similar  service  features.  The  contract 
may  also  specify  provisions  in  the  event 
of  nonperformance  on  the  part  of  any 
party, 
(dd)  Shipper  means: 

(1)  A  cargo  owner; 

(2)  The  person  for  whose  account  the 
ocean  transportation  is  provided; 

(3)  The  i)erson  to  whom  delivery  is  to 
be  made; 

(4)  A  shippers'  association;  or 

(5)  A  non-vessel-operating  common 
carrier  (i.e.,  a  common  carrier  that  does 
not  operate  the  vessels  by  which  the 
ocean  transportation  is  provided  and  is 
a  shipper  in  its  relationship  with  an 
ocean  common  carrier)  that  accepts 
responsibility  for  pajrment  of  all  charges 
applicable  imder  the  tariff  or  service 
contract. 

(ee)  Shippers'  association  means  a 
group  of  shippers  that  consolidates  or 
distributes  freight  on  a  nonprofit  basis 
for  the  members  of  the  group  in  order 
to  secure  carload,  truckload,  or  other 
volimie  rates  or  service  contracts. 

(ff)  Shippers'  requests  and  complaints 
means  a  communication  bom  a  shipper 
to  a  conference  requesting  a  change  in 
tariff  rates,  rules,  regulations,  or  service; 
protesting  or  objecting  to  existing  rates, 
rules,  regulations  or  service;  objecting  to 
rate  increases  or  other  tariff  changes; 
protesting  allegedly  erroneous  service 
contract  or  tariff  implementation  or 
application,  and/or  requesting  to  enter 
into  a  service  contract.  Routine 
information  requests  are  not  included  in 
the  term. 

(gg)  Space  charter  agreement  means 
an  agreement  between  ocean  common 
carriers  whereby  a  carrier  (or  carriers) 
agrees  to  provide  vessel  space  for  use  by 
another  carrier  (or  carriers)  in  exchange 
for  compensation  or  services.  The 
arrangement  may  include  arrangements 
for  equipment  interchange  and  receipt/ 
delivery  of  cargo,  but  may  not  include 
capacity  rationalization  as  defined  in 
this  subpart. 

(hh)  Sub-trade  means  the  scope  of 
ocean  liner  cargo  carried  between  each 
U.S.  port  range  and  each  foreign  country 
within  the  scop>e  of  the  agreement.  U.S. 
port  ranges  are  defined  as  follows: 

(1)  Atlantic  and  Gulf  shall  encompass 
ports  along  the  eastern  seaboard  and  the 
Gulf  of  Mexico  from  the  northern 
boimdary  of  Maine  to  Brownsville, 
Texas.  It  also  includes  all  ports 
bordering  upon  the  Great  Lakes  and 
their  connecting  waterways,  all  ports  in 
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the  State  of  New  York  on  the  St. 
Lawrence  River,  and  all  ports  in  Puerto 
Rico  and  the  U.S.  Virgin  Islands;  and 

(2)  Pacific  shall  encompass  all  ports 
in  the  States  of  Alaska,  Hawaii, 
California,  Oregon,  and  Washington.  It 
also  includes  all  ports  in  Guam, 
American  Samoa,  Northern  Marianas, 
■Johnston  Island,  Midway  Island,  and 
Wake  Island. 

(ii)  Through  transportation  means 
continuous  transportation  between 
origin  and  destination  for  which  a 
through  rate  is  assessed  and  which  is 
offered  or  performed  by  one  or  more 
carriers,  at  least  one  of  which  is  an 
ocean  common  carrier,  between  a 
United  States  point  or  port  and  a  foreign 
point  or  port. 

(jj)  Transshipment  agreement  means 
an  agreement  between  an  ocean 
common  carrier  serving  a  port  or  point 
of  origin  and  another  such  carrier 
serving  a  port  or  point  of  destination, 
whereby  cargo  is  transferred  from  one 
carrier  to  another  carrier  at  an 
intermediate  port  served  by  direct  vessel 
call  of  both  such  carriers  in  the  conduct 
of  through  transportation  and  the 
publishing  carrier  performs  the 
transportation  on  one  leg  of  the  through 
transportation  on  its  own  vessel  or  on  a 
vessel  on  which  it  has  rights  to  space 
under  a  filed  and  effective  ^reement. 
Such  an  agreement  does  not  provide  for 
the  concerted  discussion,  publication  or 
otherwise  fixing  of  rates  for  the  account 
of  the  cargo  interests,  conditions  of 
service  or  other  tariff  matters  other  than 
the  tariff  description  of  the 
transshipment  service  offered,  the  port 
of  transshipment  and  the  participation 
of  the  nonpublishing  carrier.  An 
agreement  that  involves  the  movement 
of  cargo  in  a  domestic  offshore  trade  as 
part  of  a  through  movement  of  cargo  via 
transshipment  involving  the  foreign 
commerce  of  the  United  States  shall  be 
considered  to  be  in  the  foreign 
commerce  of  the  United  States  and, 
therefore,  subject  to  the  Act  and  this 
part. 

(kk)  Vessel-operating  costs  means  any 
of  the  following  expenses  incmred  by 
an  ocean  common  carrier:  salaries  and 
wages  of  officers  and  unlicenced  crew, 
including  relief  crews  and  others 
regularly  employed  aboard  the  vessel; 
fringe  benefits;  expenses  associated  with 
consimiable  stores,  supplies  and 
equipment;  vessel  fuel  and  incidental 
costs;  vessel  maintenance  and  repair 
expense;  hull  and  machinery  insiirance 
costs;  protection  and  indemnity 
insurance  costs;  costs  for  other  marine 
risk  insurance  not  properly  chargeable 
to  hull  and  machinery  insurance  or  to 
protection  and  indemnity  insurance 
accounts;  and  charter  hire  expenses. 


Subpart  B — Scope 

§  535.201    Subject  agreemenU. 

(a)  Ocean  common  carrier 
agreements.  This  part  applies  to 
agreements  by  or  among  ocean  common 
carriers  to: 

(1)  Discuss,  fix,  or  regulate 
transportation  rates,  including  through 
rates,  cargo  space  accommodations,  and 
other  conditions  of  service; 

(2)  Pool  or  apportion  traffic,  revenues, 
earnings,  or  losses; 

(3)  Allot  ports  or  restrict  or  otherwise 
regulate  the  number  and  character  of 
sailings  between  ports; 

(4)  Limit  or  regulate  the  volume  or 
character  of  cargo  or  passenger  traffic  to 
be  carried; 

(5)  Engage  in  exclusive,  preferential, 
or  cooperative  working  arrangements 
among  themselves  or  with  one  or  more 
marine  terminal  operators; 

(6)  Control,  regulate,  or  prevent 
competition  in  international  ocean 
transportation;  or 

(7)  Discuss  and  agree  on  any  matter 
related  to  service  contracts. 

(b)  Marine  terminal  operator 
agreements.  This  part  applies  to 
agreements  among  marine  terminal 
operators  and  among  one  or  more 
marine  terminal  operators  and  one  or 
more  ocean  carriers  to: 

(1)  Discuss,  fix,  or  regulate  rates  or 
other  conditions  of  service;  or 

(2)  Engage  in  exclusive,  preferential, 
or  cooperative  working  arrangements,  to 
the  extent  that  such  agreements  involve 
ocean  transportation  in  the  foreign 
commerce  of  the  United  States. 

§  535.202    Non-subiect  agreements. 

This  part  does  not  apply  to  the 
following  agreements: 

(a)  Any  acquisition  by  any  person, 
directly  or  indirectly,  of  any  voting 
security  or  assets  of  any  other  person; 

(b)  Any  maritime  labor  agreement; 

(c)  Any  agreement  related  to 
transportation  to  be  performed  within  or 
between  foreign  countries; 

(d)  Any  agreement  among  common 
carriers  to  establish,  operate,  or 
maintain  a  marine  terminal  in  the 
United  States;  and 

(e)  Any  agreement  among  marine 
terminal  operators  that  exclusively  and 
solely  involves  transportation  in  the 
interstate  commerce  of  the  United 
States. 

Sut>part  C— Exemptions 

§535.301    Exemption  procedures. 

(a)  Authority.  The  Conunission,  upon 
application  or  its  own  motion,  may  by 
order  or  rule  exempt  ftw  the  future  any 
class  of  agreement  involving  ocean 


common  carriers  and/or  marine 
terminal  operators  from  any 
requirement  of  the  Act  if  it  finds  that  the 
exemption  will  not  result  in  substantial 
reduction  in  competition  or  be 
detrimental  to  commerce. 

(b)  Optional  filing.  Notwithstanding 
any  exemption  from  filing,  or  other 
requirements  of  the  Act  and  this  part, 
any  party  to  an  exempt  agreement  may 
file  such  an  agreement  with  the- 
Commission. 

(c)  Application  for  exemption. 
Applications  for  exemptions  shall 
conform  to  the,  general  filing 
requirements  for  exemptions  set  forth  at 
§502.67  of  this  title. 

(d)  Retention  of  agreement  by  parties. 
Any  agreement  that  has  been  exempted 
by  the  Commission  pursuant  to  section 
16  of  the  Act  shall  be  retained  by  the 
parties  and  shall  be  available  upon 
request  by  the  Bureau  of  Trade  Analysis 
for  inspection  during  the  terra  of  the 
agreement  and  for  a  period  of  three 
years  after  its  termination.  * 

§  535.302    Exemptions  for  certain 
modificalions  of  effective  agreements. 

(a)  Non-substantive  modifications  to 
effective  agreements.  A  non-substantive 
modification  to  an  effective  agreement 
between  ocean  common  carriers  and/or 
marine  terminal  operators,  acting 
individually  or  through  approved 
agreements,  is  one  which: 

(1)  Reflects  changes  in  the  name  of 
any  geographic  locality  stated  therein, 
the  name  of  the  agreement  or  the  name 
of  a  party  to  the  agreement,  the  names 
and/or  numbers  of  any  other  section  4 
agreement  or  designated  provisions 
thereof  referred  to  in  an  agreement; 

(2)  Corrects  typographical  and 
grammatical  errors  in  the  text  of  the 
agreement  or  reniunbers  or  reletters 
articles  or  sub-articles  of  agreements 
and  references  thereto  in  the  text;  or 

(3)  Reflects  changes  in  the  titles  or 
persons  or  committees  designated 
therein  or  transfers  the  functions  of  such 
persons  or  committees  to  other 
designated  persons  or  committees  or 
which  merely  establishes  a  committee. 

(b)  Other  Miscellaneous  Modifications 
to  effective  agreements.  A  miscellaneous 
modification  to  an  effective  agreement  is 
one  that: 

(1)  Cancels  the  agreement; 

(2)  Deletes  an  agreement  party; 

(3)  Changes  the  parties  to  a  conference 
agreement  or  a  discussion  agreement 
among  passenger  vessel  operating 
common  carriers  that  is  open  to  all 
ocean  common  carriers  operating 
passenger  vessels  of  a  class  defined  in 
the  agreement  and  that  does  not  contain 
ratemaking,  pooling,  joint  service, 
sailing  or  space  chartering  authority;  or 
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(4)  Changes  the  officials  of  the 
agreement  and  delegations  of  authority. 

(c)  A  copy  of  a  modification  described 
in  (a)  or  (b)  above  shall  be  submitted  to 
the  Commission  but  is  otherwise 
exempt  horn  the  waiting  period 
requirement  of  the  Act  and  this  part. 

(d)  Parties  to  agreements  may  seek  a 
determination  from  the  Director  of  the 
Bureau  of  Trade  Analysis  as  to  whether 
a  particular  modification  is  a  non- 
substantive or  other  miscellaneous 
modification  within  the  meaning  of  this 
section. 

(e)  The  filing  fee  for  non-substantive 
or  other  miscellaneous  modifications  is 
provided  in  §  535.401(g). 

§535.303    Husbanding  agreements — 


(a)  A  husbanding  agreement  is  an 
agreement  between  an  ocean  common 
carrier  and  another  ocean  common. 
carrier  or  marine  terminal  operator, 
acting  as  the  former's  agent,  under 
which  the  agent  handles  routine  vessel 
operating  activities  in  port,  such  as 
notifying  port  officials  of  vessel  arrivals 
and  departures;  ordering  pilots,  tugs, 
and  linehandlers;  delivering  mail; 
transmitting  reports  and  requests  from 
the  Master  to  the  owner/operator; 
dealing  with  passenger  and  crew 
matters;  and  providing  similar  services 
related  to  the  above  activities.  The  term 
does  not  includean  agreement  that 
provides  for  the  solicitation  or  booking 
of  cargoes,  signing  contracts  or  bills  of 
lading  and  other  related  matters,  nor 
does  it  include  an  agreement  that 
prohibits  the  agent  from  entering  into 
similar  agreements  with  other  carriers. 

(b)  A  husbanding  agreement  is  exempt 
from  the  filing  requirements  of  the  Act 
and  oFthis  part. 

(c)  The  filing  fee  for  optional  filing  of 
husbanding  agreements  is  provided  in 
§  535.401(g). 

1535.304    Agency  agreements— 
•xsmptkMt. 

(a)  An  agency  agreement  is  an 
agreement  between  an  ocean  common 
carrier  and  another  ocean  common 
carrier  or  marine  terminal  operator, 
acting  as  the  former's  agent,  under 
which  the  agent  solicits  and  books 
cargoes  and  signs  contracts  of 
afireightment  and  bills  of  lading  on 
behalf  of  the  ocean  common  carrier. 
Such  an  agreement  may  or  may  not  also 
include  husbanding  service  functions 
and  other  functions  incidental  to  the 
performance  of  duties  by  agents, 
including  processing  of  claims, 
maintenance  of  a  container  equipment 
inventory  control  system,  collection  and 
remittance  of  freight  and  reporting 
functions. 


(b)  Ai  1  agency  agreement  as  defined 
above  ii  exempt  from  the  filing 
require]  aents  of  the  Act  and  of  this  part, 
except  I  lose: 

(1)  W  lere  a  common  carrier  is  to  be 
the  agent  for  a  competing  ocean 
common  carrier  in  the  same  trade;  or 

(2)  That  permit  an  agent  to  enter  into 
similar  agreements  with  more  than  one 
ocean  o  immon  carrier  in  a  trade. 

(c)  Tl  e  filing  fee  for  optional  filing  of 
agency  igreements  is  provided  in 
§535.4(l(g). 

§535.301    Equipment  interchange  •- 
agreem^s — exemption. 

(a)  Ai  1  equipment  interchange 
agreem(  nt  is  an  agreement  between  two 
or  more  ocean  common  carriers  for: 

(1)  Tl  e  exchange  of  empty  containers, 
chassis,  empty  LASH/SEABEE  barges, 
and  reh  ted  equipment;  and 

(2)  Tl  e  transportation  of  the 
equipmsnt  as  required,  payment 
therefoi ,  management  of  the  logistics  of 
transfer  ring,  handling  and  positioning 
equipm  mt,  its  use  by  the  receiving 
carrier,  Its  repair  and  maintenance, 
damage^  thereto,  and  liability  incidental 
to  the  ii  terchange  of  equipment. 

(b)  Ai  I  equipment  interchange 
agreem*  nt  is  exempt  from  the  filing 
requirei  nents  of  the  Act  and  of  this  part. 

(c)  Tl  e  filing  fee  for  optional  filing  of 
equipm  mt  interchange  agreements  is 
provide  i  in  §  535.401(g). 

§  535.30  i    Nonexclusive  transshipment 
agreem«  nts — exemption. 

(a)  A  lonexclusive  transshipment 
agreem(  nt  is  a  transshipment  agreement 
by  whic  h  one  ocean  common  carrier 
serving  a  port  of  origin  by  direct  vessel 
call  anc  another  such  carrier  serving  a 
port  of  ( lestination  by  direct  vessel  call 
provide  transportation  between  such 
ports  vi  i  an  intermediate  port  served  by 
direct  v  3ssel  call  of  both  such  carriers 
and  at  \  fhich  cargo  will  be  transferred 
from  on  B  to  the  other  and  which 
agreem(  int  does  not: 

(1)  Pr  jhibit  either  carrier  from 
enterin]  into  similar  agreements  with 
other  a  rriers; 

(2)  Guarantee  any  particular  volume 
of  traffic  or  available  capacity;  or 

(3)  Provide  for  the  discussion  or  fixing 
of  rates  [for  the  account  of  the  cargo 
interest^,  conditions  of  service  or  other 
tariff  matters  other  than  the  tariff 
descrip  ion  of  the  service  offered  as 
being  b; '  means  of  transshipment,  the 
port  of  1  ransshipment  and  the 
particip  ation  of  the  nonpublishing 
carrier. 

(b)  A  nonexclusive  transshipment 
agreemi  int  is  exempt  from  the  filing 
requirei  aents  oithe  Act  and  of  this  part, 
provide  d  that  the  tariff  provisions  set 


forth  in  paragraph  (c)  of  this  section  and 
the  content  requirements  of  paragraph 
(d)  of  this  section  are  met. 

(c)  The  applicable  tariff  or  tariffs  shall 
provide: 

(1)  The  through  rate; 

(2)  The  routings  (origin, 
transshipment  and  destination  ports); 
additional  charges,  if  any  (i.e.  port 
arbitrary  and/or  additional 
transshipment  charges);  and 
participating  carriers;  and 

(3)  A  tariff  provision  substantially  as 
follows: 

The  rules,  regulations,  and  rates  in  this 
tariff  apply  to  all  transshipment 
arrangements  between  the  publishing  carrier 
or  carriers  and  the  participating,  connecting 
or  feeder  carrier.  Every  participating 
connecting  or  feeder  carrier  which  is  a  party 
to  transshipment  arrangements  has  agreed  to 
observe  the  rules,  regulations,  rates,  and 
routings  established  herein  as  evidenced  by 
a  connecting  carrier  agreement  between  the 
parties. 

(d)  Nonexclusive  transshipment 
agreements  must  contain  the  entire 
arrangement  between  the  parties,  must 
contain  a  declaration  of  the 
nonexclusive  character  of  the 
arrangement  and  may  provide  for: 

(1)  The  identification  of  the  parties 
and  the  specification  of  their  respective 
roles  in  the  arrangement; 

(2)  A  specification  of  the  governed 
cargo; 

(3)  The  specification  of  responsibility 
for  the  issuance  of  bills  of  lading  (and 
the  assumption  of  common  carriage- 
associated  liabilities)  to  the  cargo 
interests; 

(4)  The  specification  of  the  origin, 
transshipmeut  and  destination  ports; 

(5)  The  specification  of  the  governing 
tariff{s)  and  provision  for  their 
succession; 

(6)  The  specification  of  the  particulars 
of  the  nonpublishing  carrier's 
concurrence/participation  in  the  tariff  of 
the  publishing  carrier; 

(7)  The  division  of  revenues  earned  as 
a  consequence  of  the  described  carriage; 

(8)  The  division  of  expenses  inciu-red 
as  a  consequence  of  the  described 
carriage; 

(9)  Termination  and/or  diuation  of  the 
agreement; 

(10)  Intercarrier  indemnification  or 
provision  for  intercarrier  liabilities 
consequential  to  the  contemplated 
carriage  and  such  documentation  as 
may  be  necessary  to  evidence  the 
involved  obligations; 

(11)  The  care,  handling  and  liabilities 
for  the  interchange  of  such  carrier 
equipment  as  may  be  consequential  to 
the  involved  carriage; 

(12)  Such  rationalization  of  services 
as  may  be  necessary  to  ensure  the  cost 
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effective  performance  of  the 
contemplated  carriage;  and 

(13)  Such  agency  relationships  as  may 
be  necessary  to  provide  for  the  pickup 
and/or  delivery  of  the  cargo. 

(e)  No  subject  other  than  as  Usted  in 
paragraph  (d)  of  this  section  may  be 
included  in  exempted  nonexclusive 
transshipment  agreements. 

(f)  The  filing  fee  for  optional  filing  of 
nonexclusive  transshipment  agreements 
is  provided  in  §  535.401(g). 

§  535.307    Agreements  between  or  among 
wholly-owmed  subsidiaries  and/or  their 
parent— exemption. 

(a)  An  agreement  between  or  among 
wholly-owned  subsidiaries  and/or  their 
parent  means  an  agreement  under 
section  4  of  the  Act  between  or  among 
an  ocean  common  carrier  or  marine 
terminal  operator  subject  to  the  Act  and 
any  one  or  more  ocean  common  carriers 
or  marine  terminal  operators  which  are 
ultimately  owned  100  percent  by  that 
ocean  common  carrier  or  marine 
terminal  operator,  or  an  agreement 
between  or  among  such  wholly-owned 
carriers  or  terminal  operators. 

(b)  All  agreements  between  or  among 
wholly-owned  subsidiaries  and/or  their 
parent  are  exempt  from  the  filing 
requirements  of  the  Act  and  this  part. 

(c)  Ocean  common  carriers  are  exempt 
from  section  10(c)  of  the  Act  to  the 
extent  that  the  concerted  activities 
proscribed  by  that  section  result  solely 
from  agreements  between  or  dmong 
wholly-owned  subsidiaries  and/or  their 
parent. 

(d)  The  filing  fee  for  optional  filing  of 
these  agreements  is  provided  in 

§  535.401(g). 

§  535.308    Marine  terminal  agreements- 
exemption. 

(a)  Marine  terminal  agreement  means 
an  agreement,  understanding,  or 
association  written  or  oral  (including 
any  modification  or  appendix)  that 
applies  to  future,  prospective  activities 
between  or  among  the  parties  and  that 
relates  solely  to  marine  terminal 
facilities  and/or  services  among  marine 
terminal  operators  and  among  one  or 
more  marine  terminal  operators  and  one 
or  more  ocean  common  carriers  that 
completely  sets  forth  the  applicable 
rates,  charges,  terms  and  conditions 
agreed  to  by  the  parties  for  the  facilities 
and/or  services  provided  for  under  the 
agreement.  The  term  does  not  include  a 
joint  venture  arrangement  among 
marine  terminal  operators  to  establish  a 
separate,  distinct  entity  that  fixes  its 
own  rates  and  publishes  its  own  tariff. 

(b)  Marine  terminal  conference 
agreement  means  an  agreement  between 
or  among  two  or  more  marine  terminal 


operators  and/or  ocean  common  carriers 
for  the  conduct  or  facilitation  of  marine 
terminal  operations  that  provides  for  the 
fixing  of  and  adherence  to  uniform 
maritime  terminal  rates,  charges, 
practices  and  conditions  of  service 
relating  to  the  receipt,  handling,  and/or 
delivery  of  passengers  or  cargo  for  all 
members. 

(c)  Marine  terminal  discussion 
agreement  means  an  agreement  between 
or  among  two  or  more  marine  terminal 
operators  and/or  marine  terminal 
conferences  and/ or  ocean  common 
carriers  solely  for  the  discussion  of 
subjects  including  marine  terminal 
rates,  charges,  practices  and  conditions 
of  service  relating  to  the  receipt, 
handling  and/or  delivery  of  passengers 
or  cargo. 

(d)  Marine  terminal  interconference 
agreement  means  an  agreement  between 
or  among  two  or  more  marine  terminal 
conference  and/or  marine  terminal 
discussion  agreements. 

(e)  All  marine  terminal  agreements,  as 
defined  in  §  535.308(a),  with  the 
exception  of  meirine  terminal 
conference,  marine  terminal 
interconference,  and  marine  terminal 
discussion  agreements  as  defined  in 

§  535.308(b).  (c),  and  (d),  are  exempt 
from  the  waiting  period  requirements  of 
the  Act  and  this  part  and  will, 
accordingly,  be  effective  on  filing  with 
the  Commission. 

(f)  The  filing  fee  for  marine  terminal 
agreements  is  provided  in  §  535.401(g). 

§535.309    iMarine  terminal  services     - 
agreements— exemption. 

(a)  Marine  terminal  services 
agreement  means  an  agreement, 
contract,  imderstanding,  arrangement, 
or  association,  written  or  oral, 
(including  any  modification  or 
appendix)  between  a  marine  terminal 
operator  and  an  ocean  common  carrier 
that  applies  to  marine  terminal  services 
that  are  provided  to  and  paid  for  by  an 
ocean  common  carrier.  These  services 
include:  Checking,  dockage,  free  time, 
handling,  heavy  lift,  loading  and 
unloading,  terminal  storage,  usage, 
wharfage,  and  wharf  demurrage  and 
including  any  marine  terminal -facilities 
that  may  be  provided  incidentally  to 
such  marine  terminal  services.  The  term 
"marine  terminal  services  agreement" 
does  not  include  any  agreement  that 
conveys  to  the  involved  carrier  any 
rights  to  operate  any  marine  terminal 
facility  by  means  of  a  lease,  license, 
permit,  assignment,  land  rental,  or 
similar  other  arrangement  for  the  use  of 
marine  terminal  facilities  or  property. 

(b)  All  marine  terminal  services 
agreements  as  defined  in  §535. 309(a) 
are  exempt  from  the  filing  and  waiting 


period  requirements  of  the  Act  and  this 
part  on  condition  that; 

(1)  They  do  not  include  rates,  charges, 
rules,  and  regulations  that  are 
determined  through  a  marine  terminal 
conference  agreement,  as  defined  in 

§  535.308(b);  and 

(2)  No  antitrust  immunity  is  conferred 
vmder  the  Act  with  regard  to  terminal 
services  provided  to  an  ucean  common 
carrier  under  a  marine  terminal  services 
agreement  that  is  not  filed  with  the 
Commission. 

(c)  The  filing  fee  for  optional  filing  of 
terminal  services  agreements  is 
provided  in  §  535.401  (g). 

§535.310    Marine  terminal  facilities 
agreement— exemption. 

{a)  Marine  terminal  facilities 
agreement  means  any  agreement 
between  or  among  two  or  more  marine 
terminal  operators,  or  between  one  or 
more  marine  terminal  operators  and  one 
or  more  ocean  common  carriers,  to  the 
extent  that  the  agreement  involves 
ocean  transportation  in  the  foreign 
commerce  of  the  United  States,  that 
conveys  to  any  of  the  involved  parties 
any  rights  to  operate  any  marine 
terminal  facility  by  means  of  lease, 
license,  permit,  assignment.  land  rental, 
or  other  similar  arrangement  for  the  use 
of  marine  terminal  facilities  or  property. 

(b)  All  marine  terminal  facilities 
agreements  as  defined  in  §  535.310(a) 
are  exempt  from  the  filing  and  waiting 
period  requirements  of  the  Act  and  this 
part. 

(c)  Parties  to  marine  terminal  facilities 
agreements  currently  in  effect  shall  be 
provide  copies  to  any  requesting  part}' 
for  a  reasonable  copjing  and  mailing 
fee. 

(d)  The  filing  fee  for  optional  filing  of 
terminal  facilities  agreements  is 
provided  in  §  535.401(g). 

§  535.31 1    Low  market  share  agreements- 
exemption. 

(a)  Low  market  share  agreement 
means  any  agreement  among  ocean 
common  carriers  that  neither  authorizes 
agreement  on  or  discussion  of  any  rate 
or  charge  nor  the  rationalization  of 
capacity,  and  for  which  the  combined 
market  share  of  the  psuties  is  either: 

(1)  Less  than  15  percent  if  all  parties 
are  members  of  the  same  agreement 
having  pricing  or  capacity 
rationalization  authority  in  the  relevant 
trade  lane  and  all  sub-trades;  or 

(2)  Less  than  20  percent  if  the  parties 
are  not  members  of  the  same  agreement 
having  pricing  or  capacity 
rationalization  authority  in  the  relevant 
trade  lane  and  all  sub-trades. 

(b)  Low  market  share  agreements  are 
exempt  from  the  waiting  period 
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requirement  of  the  Act  and  of  this  part, 
and  are  effective  on  filing. 

(c)  Parties  to  agreements  may  seek  a 
determination  from  the  Director,  Bureau 
of  Trade  Analysis,  as  to  whether  a 
proposed  agreement  meets  the  general 
definition  of  a  low  market  share 
agreement. 

§535.312    Vessel  charter  party— 
exemptkMi. 

(a)  For  purposes  of  this  section,  vessel 
charter  party  means  a  contractual 
agreement  between  two  ocean  common 
carriers  for  the  charter  of  the  full  reach 
of  a  vessel,  which  agreement  sets  forth 
the  entire  terms  and  conditions 
(including  duration,  charter  hire,  and 
geographical  or  operational  limitations, 
if  any)  under  which  the  vessel  will  be 
employed. 

(b)  Vessel  charter  parties,  as  defined 
in  paragraph  (a)  of  this  section,  are 
exempt  from  the  filing  requirements  of 
the  Act  and  this  part. 

(c)  The  filing  fee  for  optional  fding  of 
vessel  charter  parties  is  provided  in 

§  535.401(g). 

Subpart  D— Filing  of  Agreements 

{535.401     General  Requirements. 

(a)  All  agreements  (including  oral 
agreements  reduced  to  writing  in 
accordance  with  the  Act)  subject  to  this 
part  and  filed  with  the  Commission  for 
review  and  disposition  pursuant  to 
section  6  of  the  Act,  shall  be  submitted 
diuing  regular  business  hoiKS  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Such  filing  shall  consist  of: 

(1)  A  true  copy  and  seven  additional 
copies  of  the  executed  agreement; 

(2)  Where  required  by  this  part,  an 
original  and  five  copies  of  the 
completed  Information  Form  referenced 
at  subpart  E  of  this  part;  and 

(3)  A  letter  of  transmittal  as  described 
in  paragraph  (b)  of  this  section. 

(b)  The  letter  of  transmittal  shall: 

(1)  Identify  all  of  the  documents  being 
transmitted  including,  in  the  instance  of 
a  modification  to  an  effective  agreement, 
the  full  name  of  the  effective  agreement, 
the  Commission-assigned  agreement 
number  of  the  effective  agreement  and 
the  revision,  page  and/or  appendix 
number  of  the  modification  being  filed; 

(2)  Provide  a  concise,  succinct 
summary  of  the  filed  agreement  or 
modification  separate  and  apart  from 
any  narrative  intended  to  provide 
support  for  the  acceptability  of  the 
agreement  or  modification; 

(3)  Clearly  provide  the  typewritten  or 
otherwise  imprinted  name,  position, 
business  address,  and  telephone  number 
of  the  filing  party;  and 


(4)  Be  signed  in  the  original  by  the 
filing  pi  rty  or  on  the  filing  party's 
behalf  fa  y  an  authorized  employee  or 
agent  of  the  filing  party. 

(c)  To  facilitate  the  timely  and 
accurate  publication  of  the  Federal 
Registei  notice,  the  letter  of  transmittal 
shall  also  provide  a  current  list  of  the 
agreemf  nt's  participants  where  such 
informa  ion  is  not  provided  elsewhere 
in  the  ti  insmitted  documents. 

(d)  Aiiy  agreement  that  does  not  meet 
the  filin  i  requirements  of  this  section, 
includii  g  any  applicable  Information 
Form  re  ^uirements,  shall  be  rejected  in 
accorda  ice  with  §  535.601(b). 

(e)  As  iessment  agreements  shall  be 
filed  am  I  shall  be  effective  upon  filing. 

(f)  Pal  ties  to  agreements  with 
expirati  )n  dates  shall  file  any 
modific  ition  seeking  renewal  for  a 
specific  term  or  elimination  of  a 
termina  ion  date  in  sufficient  time  to 
accomn  odate  the  45-day  waiting  period 
requirec  under  the  Act. 

ig)  Fe  is.  The  filing  fee  is  $1,834  for 
new  agr  ;ements  requiring  Commission 
review  i  nd  action;  $931  for  agreement 
modific  itions  requiring  Commission 
review  i  nd  action;  $442  for  agreements 
process!  d  under  delegated  authority  (for 
types  of  agreements  that  can  be 
process(  d  under  delegated  authority, 
see  46  C  FR  501.26(e));  and  $145  for 
carrier  a  nd  terminal  exempt  agreements. 

(h)  Tl  e  fee  for  a  copy  of  the 
Commis  sion's  agreement  database 
report  ii  $32. 


§535.401 


membei^ 
matters 
exempt 
this  pari 


§535.402 


Complete  and  definite 


agreema  its. 

An  ag  reement  filed  under  the  Act 
must  be  clear  and  definite  in  its  terms, 
must  en  body  the  complete,  present 
understi  inding  of  the  parties,  and  must 
set  forth  the  specific  authorities  and 
conditic  ns  under  which  the  parties  to 
the  agre  sment  will  conduct  their 
operatic  ns  and  regulate  the 
relationfhips  among  the  agreement 
unless  those  details  are 
pecifically  enumerated  as 
Tom  the  filing  requirements  of 


Form  of  agreements. 


The  n  iquirements  of  this  section 
apply  tc  all  agreements  except  marine 
terminal  agreements  and  assessment 
agreemants. 

(a)  A§  reemehts  shall  be  clearly  and 
legibly  i  nritten.  Agreements  in  a 
languag  i  other  than  English  shall  be 
accomp  mied  by  an  English  translation. 

(b)  Ev  3ry  agreement  shall  include  a 
Title  Pa  ;e  indicating: 

(1)  Til  e  full  name  of  the  agreement; 

(2)  Oi  ce  assigned,  the  Conunission- 
assigne(  agreement  number; 


•  (3)  If  applicable,  the  expiration  date  of 
the  agreement;  and 

(4)  The  original  effective  date  of  the 
agreement  whenever  the  Title  Page  is 
revised. 

(c)  Each  agreement  page  (including 
modifications  and  appendices)  shall  be 
identified  by  printing  the  agreement 
name  (as  shown  on  the  agreement  title 
page)  and,  once  assigned,  the  applicable 
Commission-assigned  agreement 
number  at  the  top  of  each  page.  For 
agreement  modifications,  the 
appropriate  amendment  number  for 
each  modification  should  also  appear  on 
the  page  along  with  the  basic  agreement 
number. 

(d)  Each  agreement  and/or 
modification  filed  will  be  signed  in  the 
original  by  an  official  or  authorized 
representative  of  each  of  the  parties  and 
shall  indicate  the  typewritten  full  name 
of  the  signing  party  and  his  or  her 
position,  including  organizational 
affiliation.  Faxed  or  photocopied 
signatures  will  be  accepted  if  replaced 
with  an  original  signature  as  soon  as 
practicable  before  the  effective  date. 

(e)  Every  agreement  shall  include  a 
Table  of  Contents  indicating  the 
location  of  all  agreement  provisions. 

§535.404    Agreement  provisions. 

Generally,  each  agreement  should: 

(a)  Indicate  the  full  legal  name  of  each 
party,  including  any  FMC-assigned 
agreement  number  associated  with  that 
name,  and  the  address  of  its  principal 
office  (not  the  address  of  any  agent  or 
representative  not  an  employee  of  the 
participating  party); 

(b)  State  the  ports  or  port  ranges  to 
which  the  agreement  applies  as  well  as 
any  inland  points  or  areas  to  which  it" 
also  applies  with  respect  to  the  exercise 
of  the  collective  activities  contemplated 
and  authorized  in  the  agreement;  and 

(c)  Specify,  by  organizational  title,  the 
administrative  and  executive  officials 
determined  by  the  agreement  parties  to 
be  responsible  for  designated  affairs  of 
the  agreement  and  the  respective  duties 
and  authorities  delegated  to  those 
officials.  At  a  minimum,  the  agreement 
should  specify: 

(1)  The  official(s)  with  authority  to 
file  the  agreement  and  any  modification 
thereto  and  to  submit  associated 
supporting  materials;  and 

(2)  A  statement  as  to  any  designated 
U.S.  representative  of  the  agreement 
required  by  this  chapter. 

§  535.405    Organization  of  conference 
agreements. 

Each  conference  agreement  shall: 
(a)  State  that,  at  the  request  of  any 
member,  the  conference  shall  engage  the 
services  of  an  independent  neutral  body 
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to  fully  police  the  obligations  of  the 
conference  and  its  members.  The 
agreement  must  include  a  description  of 
any  such  neutral  body  authority  and 
procedures  related  thereto. 

(b)  State  affirmatively  that  the 
conference  parties  shall  not  engage  in 
conduct  prohibited  by  sections  10(c)(1) 
or  10(c)(3)  of  the  Act. 

(c)  Specify  the  procedures  for 
consultation  with  shippers  and  for 
handling  shippers'  requests  and 
complaints. 

(d)  Include  provisions  for    ~ 
independent  action  in  accordance  with 
§535.801  of  this  part. 

§535.406    Modification  of  agreemento. 

The  requirements  of  this  section 
apply  to  all  agreements  except  marine 
terminal  agreements  and  assessment 
agreements. 

(a)  Agreement  modifications  shall  be 
filed  in  accordance  with  the  provisions 
of  §§  535.401  and  535.403. 

(b)  Agreement  modifications  shall  be 
made  by  reprinting  the  entire  page  on 
which  the  matter  being  changed  is 
published  C 'revised  page").  The  revised 
page  shall  indicate  the  consecutive 
denomination  of  the  revision  [e.g.,  "1st 
Revised  Page  7").  Additional  material 
may  be  published  on  a  new  original 
page.  New  original  pages  inserted 
between  existing  effective  pages  shall  be 
numbered  with  an  alpha  suffbc  (e.g.,  a 
page  inserted  between  page  7  and  page 
8  shall  be  numbered  7a). 

(c)  Each  revised  page  shall  be 
accompanied  by  a  duplicate  page, 
submitted  for  illustrative  purposes  only, 
indicating  the  language  being  modified 

,  in  the  following  manner: 

(1)  Language  being  deleted  or 
superseded  shall  be  struck  through;  and, 

(2)  New  and  initial  or  replacement 
language  shall  immediately  follow  the 
language  being  superseded  and  be 
underlined. 

(d)  If  a  modification  requires  the 
relocation  of  the  provisions  of  the 
agreement,  such  modification  shall  be 
accompanied  by  a  revised  Table  of 
Contents  page  that  shall  indicate  the 
new  location  of  the  provisions. 

§  535.407    Application  for  waiver. 

(a)  Upon  a  showing  of  good  cause,  the 
Commission  may  waive  the 
requirements  of  §§535.401,  535.403, 
535.404,  535.405,  and  535.406. 

(b)  Requests  for  such  a  waiver  shall  be 
submitted  in  advance  of  the  filing  of  the 
agreement  to  which  the  requested 
waiver  would  apply  and  shall  state: 

(1)  The  specific  provisions  fi'om 
which  relief  is  sought; 

(2)  The  special  circumstances 
requiring  the  requested  relief;  and 


(3)  Why  granting  the  requested  waiver 
will  not  substantially  impair  effective 
review  of  the  agreement. 

§  535.408    Activities  tiiat  may  be  conducted 
without  further  filings. 

(a)  Agreements  that  arise  from 
authority  of  an  effective  agreement  but 
whose  terms  are  not  fully  set  forth  in  the 
effective  agreement  to  the  extent 
required  by  §  535.402  are  permitted 
without  further  filing  only  if  they: 

(1)  Are  themselves  exempt  from  the 
filing  requirements  Of  this  part 
(pursuant  to  subpart  C— Exemptions  of 
this  part);  or 

(2)  Concern  matters  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Unless  otherwise  exempt  in 
subpart  C  of  this  part,  only  the  following 
technical  or  operational  matters  of  an 
agreement's  affairs  established  pursuant 
to  express  enabling  authority  in  an 
agreement  are  considered  part  of  the 
effective  agreement  and  do  not  require 
further  filing  under  section  5  of  the  Act: 

(1)  Establishment  of  tariff  rates,  rules 
and  regulations  and  their  joint 
publication; 

(2)  The  terms  and  conditions  of  space 
allocation  and  slot  sales,  the 
establishment  of  space  charter  rates,  and 
terms  and  conditions  of  charter  parties; 

(3)  Stevedoring,  terminal,  and  related 
services,  including  the  operation  of 
tonnage  centers  or  other  joint  container 
marshaling  facilities; 

(4)  The  following  administrative 
matters: 

(i)  Scheduling  of  agreement  meetings; 

(ii)  Collection,  collation  and 
circulation  of  data  and  reports  from  or 
to  members;  and 

(iii)  Procurement,  maintenance,  or 
sharing  of  office  facilities,  furnishings, 
equipment  and  supplies,  the  allocation 
and  assessment  of  costs  thereof,  or  the 
provisions  for  the  administration  and 
management  of  such  agreements  by  duly 
appointed  individuals. 

(5)  operational  matters  such  as  port 
rotations,  changes  in  vessel  size  or 
number  of  vessels  if  within  a  range 
specified  in  the  agreement,  or  vessel 
substitution  or  replacement  if.  as  a 
result,  there  is  no  significant  change  in 
capacity;  and 

(6)  neutreil  body  policing  (limited  to 
the  description  of  neutral  body 
authority  and  procediUBs  related 
thereto). 

Subpart  E— Information  Form 
Requirements 

§535.501    General  requirements. 

(a)  Agreements  and  modifications  to 
agreements  identified  in  §  535.502  shall 
be  accompanied  by  an  Information  Form 


containing  information  and  data  on  the 
agreement  and  the  parties'  authority 
under  the  agreement. 

(b)  Parties  to  an  agreement  subject  to 
this  subpart  shall  complete  and  submit 
an  original  and  five  copies  of  the 
Information  Form  at  the  time  the 
agreement  is  filed.  A  copy  of  the  Form 
in  Microsoft  Word  and  Excel  format 
may  be  downloaded  from  the 
Commission's  home  page  at 
www.fmc.gov,  or  a  paper  copy  of  the 
Form  may  be  obtained  from  the  Bureau 
of  Trade  Analysis.  In  lieu  of  submitting 
paper  copies,  parties  may  complete  and 
submit  their  Information  Form  in  the 
Commission's  prescribed  electronic 
format,  either  on  diskette  or  CD-ROM. 

(c)  A  complete  response  in 
accordance  with  the  instructions  on  the 
Information  Form  shall  be  supplied  to 
each  item.  If  a  party  to  the  agreement  is 
unable  to  supply  a  complete  response, 
that  party  shall  provide  either  estimated 
data  (with  an  explanation  of  why 
precise  data  are  not  available)  or  a 
detailed  statement  of  reasons  for 
noncompliance  and  the  efforts  made  to 
obtain  the  required  information. 

(d)  Agreement  parties  may 
supplement  the  Information  Form  with 
any  additional  information  or  material 
to  assist  the  Commission's  review  of  an 
agreement. 

(e)  The  Information  Form  and  any 
additional  information  submitted  in 
conjunction  with  the  filing  of  an 
agreement  shall  not  be  disclosed  by  the 
Commission  except  as  provided  in 
§535.608. 

§  535.502    Agreements  subject  to  the 
Information  Form  requirements. 

Agreements  and  modifications  to 
agreements  between  or  among  ocean 
common  carriers  subject  to  this  subpart 
are: 

(a)  All  agreements  identified  in 

§  535.201(a),  except  for  low  market 
share  agreements  identified  in 
§535.311;  or  """^ 

(b)  Modifications  to  an  agreementthat 
add  any  of  the  following  authorities: 

(1)  The  discussion  of,  or  agreement 
on,  whether  on  a  binding  basis  under  a 
common  tariff  or  a  non-binding  basis, 
any  kind  of  rate  or  charge; 

(2)  The  discussion  of,  or  agreement 
on,  capacity  rationalization; 

(3)  "The  establishment  of  a  joint 
service; 

(4)  The  pooling  or  division  of  traffic, 
earnings,  or  revenues  and/or  losses; 

(5)  The  discussion  or  exchange  of  data 
on  vessel-operating  costs;  and/or 

(6)  The  discussion  of  service  contract 
matters;  or 

(c)  For  an  agreement  containing  any 
authority  identified  in  §  535.502(b), 
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modifications  to  the  agreement  that 
expand  the  geographic  scope  of  the 
agreement. 

1535.503    InfomMtlon  Fonn. 

(a)  The  biformation  Form,  with 
instructions,  for  agreements  and 
modifications  to  agreements  subject  to 
this  subpart,  is  set  forth  in  sections  I 
through  V  of  appendix  A  of  this  part. 
The  instructions  shodid  be  read  in 
conjunction  with  the  Act  and  this  part. 

(b)  The  Information  Form  shall  apply 
as  foHows^ 

(1)  Sections  I  and  V  shall  be 
completed  by  parties  to  all  agreements 
identified  in  §  535.502; 

(2)  Section  11  shall  be  completed  by 
parties  to  agreements  identified  in 

§  535.502(a)  that  contain  any  of  the 
following  authorities:  the  charter  or  use 
of  vessel  space  in  exchange  for 
compensation  or  services;  and/or  the 
rationalization  of  sailings  or  services 
relating  to  a  schedule  of  ports,  the 
frequency  of  port  calls,  and/ or  the  size 
and  capacity  of  vessels  for  deployment. 
Such  authorities  do  not  include  the 
establishment  of  a  joint  service,  nor 
capacity  rationalization; 

(3)  Section  III  shall  be  completed  by 
parties  to  agreements  identified  in 

§  535.502  that  contain  the  authority  to 
discuss  or  agree  on  capacity 
rationalization;  and 

(4)  Section  IV  shall  be  completed  by 
parties  to  agreements  identified  in 

§  535.502  that  contain  any  of  the 
following  authorities: 

(i)  The  discussion  of,  or  agreement  on, 
whether  on  a  binding  basis  under  a 
common  tariff  or  a  non-binding  basis, 
any  kind  of  rate  or  charge; 

(ii)  The  establishment  of  a  joint 
service; 

(iii)  The  pooling  or  division  of 
cargoes,  earnings,  or  revenues  and/or 
losses; 

(iv)  The  discussion  or  exchange  of 
data  on  vessel-operating  costs;  and/or 

(v)  The  discussion  of  service  contract 
matters. 

{535.504    Application  for  waiver. 

(a)  Upon  a  showing  of  good  cause,  the 
Commission  may  waive  any  part  of  the 
Information  Form  requirements  of 
§535.503. 

(b)  A  request  for  such  a  waiver  must 
be  submitted  and  approved  by  the 
Commission  in  advance  of  the  filing  of 
the  Information  Form  to  which  the 
requested  waiver  would  apply.  Requests 
for  a  waiver  shall  be  submitteid  in 
writing  to  the  Director,  Bureau  of  Trade  ' 
Analysis.  Federal  Maritime 
Commission.  Washington,  DC  20573- 
0001.  and  shall  state: 

(1)  The  specific'requirements  from 
which  relief  is  sought; 


(2)  Th«  special  circumstances 
requiring  the  requested  relief; 

(3)  Rel  ivant  trade  and  industry  data 
and  infoi  mation  to  substantiate  and 
support  the  special  circumstances 
requiring  the  requested  relief; 

(4)  VVh  y  granting  the  requested  waiver 
will  not  1  ubstantially  impair  effective 
review  o  the  agreement;  and 

(5)  A  d  jscription  of  the  full 
members  lip,  geographic  scope,  and 
authority  of  the  agreement  or  the 
agreemei  t  modification  that  is  to  be 
filed  wit  1  the  Commission. 

(c)  The  Commission  may  take  into 
account  1  he  presence  or  absence  of 
shipper  c  omplaints  as  well  as  the  past 
compliai  ce  of  the  agreement  parties 
with  any  reporting  requirement  under 
this  part  m  considering  an  application 
for  a  wai  /ei. 


Subpart 


' — Action  on  Agreements 


§535.601     Preliminary  review — rejection  of 
agreemertts. 

(a)  The  Commission  shall  make  a 
prelimin  iry  review  of  each  filed 
agreemei  it  to  determine  whether  the 
agreemei  it  is  in  compliance  with  <he 
requireni  ents  of  the  Act  and  this  part 
and,  whe  re  applicable,  whether  the 
accompanying  Information  Form  is 
complete  or,  where  not  complete, 
whether  ihe  deficiency  is  adequately 
explaine  1  or  is  excused  bya  waiver 
granted  I  y  the  Commission  under 
§535.50'  . 

(b)  (1)  The  Commission  shall  reject 
any  agrei  iment  that  fails  to  comply  with 
the  filinj  and  Information  Form 
requiren  ents  of  the  Act  and  this  part. 

,  The  Com  mission  shall  notify  the  filing 
party  in  vriting  of  the  reason  for 
rejection  of  the  agreement.  The  original 
filing,  al<)ng  with  any  supplemental 
information  or  documents  submitted, 
shall  be  i  etumed  to  the  filing  party. 

(2)  Sh<  uld  a  rejected  agreement  be 
refiled,  t  le  full  45-day  waiting  period 
will  app  y  to  the  refiled  agreement. 

§535.602    Federal  Register  notice. 

(a)  A  n  otice  of  any  filed  agreement 
that  has  lot  already  been  rejected 
pursuani  to  §  535.601  will  be 
transmit  edto  the  Federal  Register 
within  s(  iven  days  of  the  date  of  filing. 

(b)  Th(  notice  will  include: 

(1)  A  s  lort  title  for  the  agreement; 

(2)  Thi !  identity  of  the  parties  to  the 
agreemei  it  and  the  filing  party; 

(3)  Thi  ( Federal  Maritime  Commission 
agreemei  it  number; 

(4)  A  c  oncise  summary  of  the 
agreemei  it's  contents; 

(5)  A  a  tatement  that  the  agreement  is 
availabU  for  inspection  at  the 
Commisi  lion's  offices;  and     ' 


(6)  The  final  date  for  filing  comments 
regarding  the  agreement. 

§535.603    Comment 

(a)  Persons  may  file  with  the  Secretary 
written  comments  regarding  a  filed 
agreement.  Such  comments  will  be 
submitted  in  an  original  and  ten  (10) 
copies  and  are  not  subject  to  any 
limitations  except  the  time  limits 
provided  in  the  Federal  Register  notice. 
Late-filed  comments  will  be  received 
only  by  leave  of  the  Commission  and 
only  upon  a  showing  of  good  cause.  If 
requested,  comments  and  any 
accompanying  material  shall  be 
accorded  confidential  treatment  to  the 
fullest  extent  permitted  by  law.  Such 
requests  must  include  a  statement  of 
legal  basis  for  confidential  treatment 
including  the  citation  of  appropriate 
statutory  authority.  Where  a 
determination  is  made  to  disclose  all  or 
a  portion  of  a  comment, 
notwithstanding  a  request  foi 
confidentiality,  the  party  requesting 
confidentiality  will  be  notified  prior  to 
disclosure. 

Cb)  The  filing  of  a  comment  does  not 
entitle  a  person  to: 

(1)  Reply  to  the  comment  by  the 
Commission; 

(2)  The  institution  of  any  Commission 
or  court  proceeding; 

(3)  Discussion  of  the  comment  in  any 
Commission  or  court  proceeding 
concerning  the  filed  agreement;  or 

(4)  Participation  in  any  proceeding 
that  may  be  instituted. 

§535.604    Waiting  period. 

(a)  The  waiting  period  before  an 
agreement  becomes  effective  shall 
commence  on  the  date  that  an 
agreement  is  filed  with  the  Commission. 

(b)  Unless  suspended  by  a  request  for 
additional  information  or  extended  by 
court  order,  the  waiting  period 
terminates  and  an  agreement  becomes 
effective  on  the  latter  of  the  45th  day 
after  the  filing  of  the  agreement  with  the 
Commission  or  on  the  30th  day  after 
publication  of  notice  of  the  filing  in  the 
Federal  Register. 

(c)  The  waiting  period  is  suspended 
on  the  date  when  the  Commission, 
either  orally  or  in  writing,  requests 
additional  information  or  documentary 
materials  pursuant  to  section  6(d)  of  the 
Act.  The  45-day  waiting  period  begins 
anew  on  the  date  of  receipt  of  all  the 
additional  material  requested  or  of  a 
statemsnt  of  the  reasons  for 
noncompliance,  and  the  agreement 
becomes  effective  in  45  days  unless  the 
waiting  period  is  further  extended  by 
court  order  or  the  Commission  grants 
expedited  review. 
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§535.605    Requests  for  expedited  revlaw. 

(a)  Upon  written  request  of  the  filing 
party,  the  Conunission  may  shorten  the 
waiting  period.  In  support  of  a  request, 
the  filing  party  should  provide  a  hill 
explanation,  with  reference  to  specific 
facts  and  circumstances,  of  the  necessity 
for  a  shortened  waiting  period,  hi 
reviewing  requests,  the  Commission 
will  consider  the  parties'  needs  and  the 
Commission's  ability  to  complete  its 
review  of  the  agreement's  potential 
impact,  hi  no  event,  however,  may  the 
period  be  shortened  to  less  than 
fourteen  days  after  the  publication  of 
the  notice  of  the  filing  of  the  agreement 
in  the  Federal  Register.  When  a  request 
for  expedited  review  is  denied,  the 
normal  45-day  waiting  period  will 
apply.  Requests  for  expedited  review 
will  not  be  granted  routinely  and  will  be 
granted  only  on  a  showing  of  good 
cause.  Good  cause  would  include,  but  is 
not  limited  to,  the  impending  expiration 
of  the  agreement;  an  operational 
iwgency;  Federal  or  State  imposed  time 
limitations;  or  other  reasons  that,  in  the 
Commission's  discretion,  constitute 
grounds  for  granting  the  request. 

(b)  A  request  for  expedited  review 
will  be  considered  for  an  agreement 
whose  45-day  waiting  period  has  begun 
anew  after  being  stopped  by  a  request 
for  additional  information. 

§  535.606    Requests  for  additional 
infonnatlon. 

(a)  The  Commission  may  request  from 
the  filing  party  any  additional 
information  and  documents  necessary  to 
complete  the  statutory  review  required 
by  the  Act.  The  request  shall  be  made 
prior  to  the  expiration  of  the  45-day 
waiting  period.  All  responses  to  a 
request  for  additional  information  and 
documents  shall  be  submitted  to  the 
Director,  Bureau  of  Trade  Analysis, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

(b)  Where  the  Commission  has  made 
a  request  for  additional  information,  the 
agreement's  effective  date  will  be  45 
days  after  receipt  of  the  complete 
response  to  the  request  for  additional 
information.  If  all  questions  are  not  fully 
answered  or  requested  documents  are 
not  supplied,  the  parties  must  include  a 
statement  of  reasons  why  questions 
were  not  fully  answered  or  documents 
supplied.  In  the  event  all  material  is  not 
submitted,  the  agreement's  effective 
date  will  be  45  days  after  receipt  of  both 

"the  documents  and  information  which 
are  submitted,  if  any,  and  the  statement 
indicating  the  reasons  for 
noncompliance.  The  Commission  may, 
upon  notice  to  the  Attorney  General, 
and  pursuant  to  sections  6{i)  and  6{k)  of 
the  Act,  request  the  United  States 


District  Court  for  the  District  of 
Columbia  to  further  extend  the 
agreement's  effective  date  until  there 
has  been  substantial  compliance. 

(c)  A  request  for  additional 
information  may  be  made  orally  or  in 
writing.  In  the  case  of  an  oral  request, 
a  written  confirmation  of  the  request 
shall  be  mailed  to  the  filing  party  within 
seven  days  of  the  oral  request. 

(d)  The  Commission  shall  publish  a 
notice  in  the  Federal  Register  that  it  has 
requested  additional  information  and 
serve  that  notice  on  any  commenting 
party.  The  notice  shall  indicate  only 
that  a  request  was  made  and  will  not 
specify  what  information  is  being 
sought.  Interested  parties  will  have 
fifteen  (15)  days  after  publication  of  the 
notice  to  file  further  comments  on  the 
agreement. 

§  535.607    Failure  to  comply  wftfi  requests 
for  additional  infonnation. 

(a)  A  failure  to  comply  with  a  request 
for  additional  information  results  when 
a  person  filing  an  agreement,  or  an 
officer,  director,  partner,  agent,  or 
employee  thereof  fails  to  substantially 
respond  to  the  request  or  does  not  file 

a  satisfactory  statement  of  reasons  for 
noncompliance.  An  adequate  response 
is  one  which  directly  addresses  the 
Commission's  request.  When  a  response 
is  not  received  by  the  Commission 
within  a  specified  time,  failure  to 
comply  will  have  occurred. 

(b)  The  Commission  may,  pursuant  to 
section  6(i)  of  the  Act,  request  relief 
from  the  United  States  District  Court  for 
the  District  of  Columbia  when  it 
considers  that  there  has  been  a  failure 
to  substantially  comply  with  a  request 
for  additional  information.  The 
Commission  may  request  that  the  court: 

(1)  Order  compliance  with  the 
request; 

(2)  Extend  the  review  period  until 
there  has  been  substantial  compliance; 
or 

(3)  Grant  other  equitable  relief  that 
under  the  circumstances  seems 
necessary  or  appropriate. 

(c)  Where  there  has  been  a  failure  to 
substantially  comply,  section  6(i)(2)  of 
the  Act  provides  that  the  court  shall 
extend  the  review  period  until  there  has 
been  substantial  compliance. 

§535.608    Confidentiaiity  of  submitted 
material. 

(a)  Except  for  an  agreement  filed 
under  section  5  of  the  Act,  all 
information  submitted  to  the 
Commission  by  the  filing  party  will  be 
exempt  from  disclosure  under  5  U.S.C. 
552.  Included  in  this  disclosure 
exemption  is  information  provided  in 
the  Information  Form,  voluntary 


submission  of  additional  infonnation, 
reasons  for  noncompliance,  and  replies 
to  requests  for  additional  information. 

(b)  Information  that  is  confidential 
pursuant  to  paragraph  (a)  of  this  section 
may  be  disclosed,  however,  to  the 
extent: 

(1)  It  is  relevant  to  an  administrative 
or  judicial  action  or  proceeding;  or 

(2)  It  is  disclosed  to  either  body  of 
Congress  or  to  a  duly  authorized 
committee  or  subcommittee  of  Congress. 

(c)  Parties  may  voluntarily  disclose  or 
make  information  publicly  available.  If 
parties  elect  to  disclose  information 
they  shall  promptly  inform  the 
Commission. 

§535.609    Negotiations. 

At  any  time  after  the  filing  of  an^ 
agreement  and  prior  to  the  conclusion  of 
judicial  injunctive  proceedings,  the 
filing  party  or  an  authorized 
representative  may  submit  additional 
factual  or  legal  support  for  an  agreement 
or  may  propose  modifications  of  an 
agreement.  Such  negotiations  between 
Commission  personnel  and  filing  parties 
may  continue  during  the  pendency  of 
injimctive  proceedings.  Shippers,  other 
government  departments  or  agencies, 
and  other  third  parties  may  not 
participate  in  these  negotiations. 

Subpart  G— Reporting  Requirements 

§535.701    General  requirements. 

(a)  Parties  to  agreements  identified  in 
§  535.7a2(a)  shall  submit  quarterly 
Monitoring  Reports  on  an  ongoing  basis 
for  as  long  as  the  agreement  remains  in 
effect,  containing  infonnation  and  data 
on  the  agreement  and  the  parties' 
authority  under  the  agreement. 

(b)  Parties  to  agreements  identified  in 
§  535.704  are  required  to  submit 
minutes  of  their  meetings  for  as  long  as 
their  agreements  remain  in  effect. 

(c)  If  a  joint  service  is  a  party  to  an 
agreement  that  is  subject  to  the 
requirements  of  this  subpart,  the  joint 
service  shall  be  treated  as  one  member 
of  that  agreement  for  purposes  of  that 
agreement's  Monitoring  Reports. 

(d)  Monitoring  Reports  and  minutes 
required  to  be  filed  by  this  subpart 
should  be  submitted  to:  Director.  Bureau 
of  Trade  Analysis,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001.  A  copy  of  the  Monitoring  Report 
form  in  Microsoft  Word  and  Excel 
format  may  be  downloaded  fi-om  the 
Commission's  Home  page  at 
bttp:\\www.fmc.gov,  or  a  paper  copy 
may  be  obtained  from  the  Bureau  of 
Trade  Analysis.  In  lieu  of  submitting 
paper  copies,  parties  may  complete  and 
submit  their  Monitoring  Reports  in  the 
Commission's  prescribed  electronic 
format,  either  on  diskette  or  CD-ROM. 
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(e)  (1)  The  regulations  in  this 
paragraph  (e)  are  stayed  until  further 
notice. 

(2)  Reports  and  minutes  required  to  be 
filed  by  this  subpart  may  be  filed  by 
direct  electronic  transmission  in  lieu  of 
hard  copy.  Detailed  information  on 
electronic  transmission  is  available  from 
the  Commission's  Biu^au  of  Trade 
Analysis.  Certification  and  signature 
requirements  of  this  subpart  can  be  met 
on  electronic  transmissions  through  use- 
of  a  pre-assigned  Personal  Identification 
Number  (PIN)  obtained  fi-om  the 
Commission.  PINs  can  be  obtained  by 
submission  by  an  official  of  the  filing 
party  of  a  statement  to  the  Commission 
agreeing  that  inclusion  of  the  PIN  in  the 
transmission  constitutes  the  signature  of 
the  official.  Only  one  PIN  will  be  issued 
for  each  agreement.  Whiere  a  filing  party 
has  more  than  one  official  authorized  to 
file  minutes  or  reports,  each.additional 
official  must  submit  such  a  statement 
cotmtersigned  by  the  principal  official 
of  the  filing  party.  Each  filing  official 
will  be  issued  a  unique  password.  A  PIN 
or  designation  of  autborized  filing 
officials  may  be  canceled  or  changed  at 
any  time  upon  the  written  request  of  the 
principal  official  of  the  filing  party. 
Direct  electronic  transmission  filings 
may  be  made  at  any  time  except 
between  the  hours  of  8:30  a.m.  and  2:00 
p.m.  Eastern  time  on  Commission 
business  days. 

(f)  Time  for  filing.  Except  as  otherwise 
instructed.  Monitoring  Reports  shall  be 
filed  within  75  days  of  the  end  of  each 
calendar  quarter.  Minutes  of  meetings 
shall  be  filed  within  15  days  after  the 
meeting.  Other  documents  shall  be  filed 
within  15  days  of  the  receipt  of  a 
request  for  dociunents. 

(g)  A  complete  response  in 
accordance  with  the  instructions  on  the 
Monitoring  Report  shall  be  supplied  to 
each  item.  If  a  party  to  an  agreement  is 
luiable  to  supply  a  complete  response, 
that  party  shall  provide  either  estimated 
data  (with  an  explanation  of  why 
precise  data  are  not  available)  or  a 
detailed  statement  of  reasons  for 
noncompliance  and  the  efforts  made  to 
obtain  the  required  information. 

(h)  A  Monitoring  Report  for  a 
particular  agreement  may  be 
supplemented  with  anyother  relevant 
information  or  dociunentary  material. 

(i)  Confidentiality. 

(1)  The  Monitoring  Reports,  minutes,' 
and  any  other  additfonal  information 
submitted  by  a  particular  agreement  will 
be  exempt  from  disclosure  under  5 
U.S.C.  552,  except  to  the  extent: 

(i)  It  is  relevant  to  an  administrative 
or  judicial  action  or  proceeding;  or 


I  Par  ies 


disclosed  to  either  body  of 
or  to  a  duly  authorized 
or  subcommittee  of  Congress, 
may  voluntarily  disclose  or 
Mc^itoring  Reports,  minutes  or 
additional  information 
available.  The  Commission 
romptly  informed  of  any  such 
disclosure. 
Moditoring  Report  or  alternative 
•eporting  requirements  in  this 
9iall  not  be  construed  to 
the  exchange  or  use  by  or 
among  agreement  members  of 
information  required  to  be  submitted. 
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§535.702 


Agreements  subject  to 


MonRorin )  Report  and  alternative  periodic 
reporting  requirements. 

(a)  Agi  Bements  subject  to  the 
Monitor!  ag  Report  requirements  of  this 
subpart  <  re: 

(1)  An  agreement  that  contains  the 
authority  to  discuss  or  agree  on  capacity 
rationali:  nation;  and/or 

(2)  Wh  ere  the  parties  to  an  agreement 
hold  a  c(  mbined  market  share,  based  on 
cargo  vo  ume,  of  35  percent  or  more  in 
the  entir !  U.S.  inbound  or  outboimd 
geograpi  ic  scope  of  the  agreement  and 
the  agree  ment  contains  any  of  the 
followin ;  authorities: 

(i)  The  discussion  of,  or  agreement  on, 
whether  on  a  binding  basis  under  a 
common  tariff  or  a  non-binding  basis, 
any  kind  of  rate  or  charge; 

(ii)  The  establishment  of  a  joint 
service; 

(iii)  Tl  e  pooling  or  division  of 
cargoes,  samings,  or  revenues  and/or 
losses; 

(iv)  Tl  e  discussion  or  exchange  of 
data  on  \  essel-operating  costs;  and/or 

(v)  Thi  ( discussion  of  service  contract 
matters. 

(b)  Th( !  determination  of  an 
agreeme:  it's  reporting  obligation  under 
§  535.70;  !(a)(2)  in  the  first  instance  shall 
be  based!  on  the  market  share  data 
reportedjon  the  agreement's  Information 
Form  submitted  pursuant  to  §  535.503. 
Thereafter,  at  the  beginning  of  each 
calendar!  year,  the  Bureau  of  Trade 
AnalysiSwill  notify  the  agreement 
parties  o  f  any  changes  in  its  reporting 
requiren  ents  based  on  market  share 
data  repi  »rted  on  the  agreement's 
quarterl;  ■  Monitoring  Report  for  the 
previous  second  quarter  (April-June). 

(c)  Thi  i  Commission  may  require,  as 
necessai  yr,  that  the  parties  to  an 
agreement  with  market  share  below  the 
35  percent  threshold,  as  identified  and 
definedjn  §535. 702(a)(2),  submit 
Monitoring  Reports  pursuant  to 
§535.70P. 

(d)  In  addition  to  or  instead  of  the 
Monitoring  Report  in  §  535.703,  the 
Commis  iion  may  prescribe,  as 


necessary,  idtemative  periodic  reporting 
requirements  for  parties  to  any 
agreement  identified  in  §  535.201. 

§535.703    Itonitoring  Report  form. 

(a)  For  agreements  subject  to  the 
Monitoring  Report  requirements  in 
§  535.702(a),  the  Monitoring  Report 
form,  with  instructions,  is  set  forth  in 
sections  I  through  in  of  appendix  B  of 
this  part.  The  instructions  should  be 
read  in  conjunction  with  the  Act  and     ~ 
this  part. 

(b)  The  Monitoring  Report  shall  apply 
as  follows: 

(1)  Section  I  shall  be  completed  by 
parties  to  agreements  identified  in 

§  535.702(a)(1); 

(2)  Section  II  shall  be  completed  by 
parties  to  agreements  identified  in 

§  535.702(a)(2);  and 

(3)  Section  in  shall  be  completed  by 
parties  to  all  agreements  identified  in 
§  535.702(a). 

(c)  In  accordance  with  the 
-requirements  and  instructions  in 

appendix  B  of  this  part,  parties  to  an 
agreement  subject  to  part  3  of  section  I 
of  the  Monitoring  Report  shall  submit  a 
narrative  statement  on  any  planned 
changes  in  the  vessel  capacity  and/or 
liner  services  that  the  parties  will 
implement  under  the  agreement.  This 
statement  shall  be  submitted  to  the 
Director,  Bureau  of  Trade  Analysis,  no 
later  than  15  days  after  a  vessel  capacity 
and/or  liner  service  change  has  been 
agreed  upon  by  the  parties  but  prior  to 
the  implementation  of  the  actual  change 
under  the  agreement. 

(d)  (1)  The  Commission  may  require, 
in  its  discretion,  that  the  information  on 
the  top  agreement  commodities  in  part 
4  of  section  U  of  the  Monitoring  Report 
be  reported  on  a  sub-trade  basis,  as 
defined  in  appendix  B  of  this  part, 
rather  than  on  an  agreement-wide  basis. 
When  commodity  sub-trade  information 
is  required  tmder  this  section,  the 
Commission  shall  notify  the  parties  to 
the  agreement. 

(2)  For  purposes  of  §  535.703(d)(1), 
the  top  agreement  commodities  shall 
mean  the  top  10  liner  commodities 
(including  commodities  not  subject  to 
tariff  publication)  carried  by  all  the 
agreement  parties  in  each  sub-trade 
within  the  geographic  scope  of  the 
agreement  during  the  calendar  quarter. 
Where  the  agreement  covers  both  U.S. 
inbound  and  outboimd  liner 
movements,  inbound  and  outbound  sub- 
trades  shall  be  stated  separately.  All 
other  instructions,  definitions,  and 
terms  shall  apply  as  specified  and 
required  in  appendix  B  of  this  part. 
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§535.704    niing  of  minutes. 

(a)  Agreements  Required  To  File 
Minutes. 

(1)  This  section  applies  to  agreements 
authorized  to  engage  in  any  of  the 
following  activities:  discussion  or 
establishment  of  any  type  of  rates, 
whether  in  tariffs  or  service  contracts; 
pooling  or  apportionment  of  cargo; 
discussion  of  revenues,  losses,  or 
earnings;  discussion  or  exchange  of 
vessel-operating  costs;  discussion  or 
agreement  on  service  contract  matters, 
including  the  establishment  of 
voluntary  service  contract  guidelines. 

(2)  Each  agreement  to  which  this 
section  applies  shall  file  with  the 
Commission,  through  a  designated 
official,  minutes  of  all  meetings  defined 
in  paragraph  (b)  of  this  section,  except 
as  provided  in  paragraph  (d)  of  this 
section. 

(b)  Meetings.  For  purposes  of  this 
subpart,  the  term  meeting  shall  include 
all  discussions  at  which  any  agreement 

-is  reached  among  any  number  of  the 
parties  to  an  agreement  relating  to  the 
business  of  the  agreement,  and  all  other 
discussions  among  three  or  more 
members  of  the  agreement  (or  all 
members  if  fewer  than  three)  relating  to 
the  business  of  the  agreement.  This 
includes,  but  is  not  limited  to.  meetings 
of  the  members'  agents,  principals, 
owners,  officers,  employees, 
representatives,  committees,  or 
subcommittees,  and  conununications 
among  members  facilitated  by 
agreement  officials.  Discussions 
conducted  by  telephone,  electronic 
device,  or  other  means  are  included. 

(c)  Content  of  minutes.  Minutes  shall 
include  the  following:  (1)  The  date, 
time,  and  place  of  the  meeting; 

(2)  A  list  of  attendees  and  companies 
represented; 

(3)  A  description  of  discussions 
detailed  enough  so  that  a  non- 
participant  reading  the  minutes  could 
reasonably  gain  a  clear  understanding  of 
the  nature  and  extent  of  the  discussions 
and,  where  applicable,  any  decisions 
reached;  and 

(4)  Any  report,  circular,  notice, 
statistics^  compilation,  analytical  study, 
survey,  or  other  work  distributed, 
discussed,  or  exchanged  at  the  meeting, 
whether  presented  by  oral,  written, 
electronic,  or  other  means.  Where  the 
aforementioned  materials  are  reasonably 
available  to  the  pubhc,  a  citation  to  the 
work  or  relevant  part  thereof  is 
acceptable  in  lieu  of  the  actual  work. 

(dj  Exemption.  Minutes  are  not 
required  to  reflect  discussions  of 
administrative  matters,  as  set  forth  in 
§  535.408{b)(4)(iii),  or  discussions  of  or 
actions  taken  with  regard  to  rates  that, 
if  adopted;  would  be  requited  to  be 


published  in  an  appropriate  tariff.  This 
exemption  does  not  apply  to 
discussions  concerning  general  rate 
policy,  general  rate  changes,  the 
opening  or  closing  of  rates,  service 
contracts,  or  time/volume  rates, 
(e)  Serial  numbers.  Each  set  of 
minutes  filed  with  the  Commission 
shall  include  the  agreement  name  and 
FMC  number  and  a  unique 
identification  number  indicating  the 
sequence  in  which  the  meeting  took 
place  during  the  calendar  year. 

§535.705    Application  for  waiver. 

(a)  Upon  a  showing  oT  good  cause,  the 
Commission  may  waive  any 
requirement  of  this  subpart. 

(b)  A  request  for  such  a  waiver  must 
be  submitted  and  approved  by  the 
Commission  in  advance  of  the  filing 
date  of  the  Monitoring  Report  or 
minutes  to  which  the  requested  waiver 
would  apply.  Requests  for  a  waiver  shall 
be  submitted  in  vmting  to  the  Director, 
Bureau  of  Trade  Analysis.  Federal 
Maritime  Commission.  Washington.  DC 
20573-0001.  and  shall  state  and  provide 
the  following: 

(1)  The  specific  requirements  from 
which  relief  is  sought; 

(2)  The  special  circumstances 
requiring  the  requested  relief; 

(3)  Relevant  trade  and  industry  data 
and  information  to  substantiate  and 
support  the  special  circumstances 
requiring  the  requested  relief;  and 

(4)  Why  granting  the  requested  waiver 
will  not  substantially  impair  effective 
monitoring  of  the  agreement. 

(c)  The  Commission  may  take  into 
account  the  presence  or  absence  of 
shipper  complaints  as  well  as  the  past 
compliance  of  the  agreement  parties 
with  any  reporting  requirement  under 
this  part  in  considering  an  application 
for  a  waiver. 

Subpart  H— Mandatory  and  Prohibited 
Provisions 

§  535.801    Independent  action. 

(a)  Each  conference  agreement  shall 
specify  the  independent  action  ("lA") 
procedures  of  the  conference,  which 
shall  provide  that  any  conference 
member  may  take  independent  action 
on  any  rate  or  service  item  upon  not 
more  than  5  calendar  days'  notice  to  the 
conference  and  shall  otherwise  be  in 
conformance  with  section  5(b)(8)  of  the 
Act. 

(b)  (1)  Each  conference  agreement  that 
provides  for  a  period  of  notice  for 
independent  action  shall  establish  a 
fixed  or  maximum  period  of  notice  to 
the  conference.  A  conference  agreement 
shall  not  require  or  permit  a  conference 
member  to  give  more  than  5  calendar 


days'  notice  to  the  conference,  except 
that  in  the  case  of  a  new  or  increased 
rate  the  notice  period  shall  conform  to 
the  tariff  publication  requirements  of 
this  chapter. 

(2)  A  conference  agreement  shall  not 
prescribe  notice  periods  for  adopting, 
withdrawing,  postponing,  canceling,  or 
taking  other  similar  actions  on 
independent  actions. 

(c)  Each  conference  agreement  shall 
indicate  the  conference  official,  single 
designated  representative,  or  conference 
office  to  which  notice  of  independent 
action  is  to  be  provided.  A  conference 
agreement  shall  not  require  notice  of 
independent  action  to  be  given  by  the 
proposing  member  to  the  other  parties 
to  the  agreement. 

(d)  A  conference  a^eement  shall  not 
require  a  member  who  proposes 
independent  action  to  attend  a 
conference  meeting,  to  submit  any 
further  information  other  than  that 
necessary  to  accomplish  the  publication 
of  the  independent  tariff  item,  or  to 
comply  vdth  any  other  procedure  for  the 
purpose  of  explaining,  justifying,  or 
compromising  the  proposed 
independent  action. 

(e)  A  conference  agreement  shall 
specify  that  any  new  rate  or  service  item 
proposed  by  a  member  under 
independent  action  (except  for  exempt 
commodities  not  published  in  the 
conference  tariff)  shall  be  included  by 
the  conference  in  its  tariff  for  use  by  that 
member  effective  no  later  than  5 
cedendar  days  after  receipt  of  the  notice 
and  by  any  other  member  that  notifies 
the  conference  that  it  elects  to  adopt  the 
independent  rate  or  service  item  on  or 
after  its  effective  date. 

(f)  (1)  As  it  pertains  to  this  part, 
"adopt"  means  the  assumption  in 
identical  form  of  an  originating 
member's  independent  action  rate  or 
service  item,  or  a  particular  portion  of 
such  rate  or  service  item.  If  a  carrier 
adopts  an  lA  at  a  lower  rate  than  the 
conference  rate  when  there  is  less  than 
30  days  remaining  on  the  original  LA, 
the  adopted  LA  should  be  made  to 
expire  30  days  after  its  effectiveness  to 
comply  with  the  statutory-  30-day  notice 
requirement.  In  the  case  of  an 
independent  action  time/volimie  rate 
("lA  TVR").  the  dates  of  the  adopting  lA 
may  vary  fttjm  the  dates  of  the  original 
lA,  so  long  as  the  diuation  of  the 
adopting  LA  is  the  same  as  that  of  the 
originating  LA.  Furthermore,  no  term 
other  than  "adopt"  {e.g.,  "follow," 
"match")  can  be  used  to  describe  the 
action  of  assuming  as  one's  own  an 
initiating  carrier's  LA.  Additionally,  if  a 
party  to  an  agreement  chooses  to  take  on 
an  lA  of  another  party,  but  alters  it,  such 
action  is  considered  a  new  LAaxkd  must 
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be  published  pursuant  to  the  lA 
publication  and  notice  provisions  of  the 
applicable  agreement. 

(2)  An  lA  TVR  published  by  a  member 
of  a  ratemaking  agreement  may  be 
adopted  by  another  member  of  the 
agreement,  provided  that  the  adopting 
member  takes  on  the  original  lA  TVR  in 
its  entirety  without  change  to  any  aspect 
of  the  original  rate  offering  (except 
beginning  and  ending  dates  in  the  time 
period)  [i.e.,  a  separate  TVR  with  a 
separate  volume  of  cargo  but  for  the 
same  duration).  Any  subsequent  lA  TVR 
offering  that  results  in  a  change  in  any 
aspect  of  the  original  LA  TVR,  other  than 
the  name  of  the  offering  carrier  or  the 
beginning  date  of  the  adopting  LA  TVR, 
is  a  new  independent  action  and  shall 
be  processed  in  accordance  with  the 
provisions  of  the  applicable  agreement. 
The  adoption  procedures  discussed 
above  do  not  authorize  the  participation 
by  an  adopting  carrier  in  the  cargo 
volume  of  the  originating  carrier's  L\ 
TVR.  Member  lines  may  publish  and 
participate  in  joint  LA  TVKs,  if 
permitted  to  do  so  under  the  terms  of 
their  agreement;  however,  no  carrier 
may  participate  in  an  LA  TVR  already 
published  by  another  carrier. 

(g)  A  conference  agreement  shall  not 
require  or  permit  individual  member 
lines  to  be  assessed  on  a  per  carrier 
usage  basis  the  costs  and/or 
administrative  expenses  incurred  by  the 
agreement  in  processing  independent 
action  filings. 

(h)  A  conference  agreement  may  not 
permit  the  conference  to  unilaterally 
designate  an  expiration  date  for  an 
independent  action  taken  by  a  member 
line.  The  right  to  determine  the  duration 
of  anJA  remains  with  the  member  line, 
and  a  member  line  must  be  given  the 
opportunity  to  designate  whatever 
duration  it  chooses  for  its  LA,  regardless 
if  the  duration  is  for  a  specified  period 
or  open  ended.  Only  in  instances  where 
a  member  line  gives  its  consent  to  the 
'conference,  or  where  a  member  line 
freely  elects  not-to  provide  for  the 
duration  of  its  LA  after  having  been 
given  the  opportxmity,  can  the 
conference  designate  an  expiration  date 
for  the  member  line's  lA. 

(i)  Any  new  conference  agreement  or 
any  modification  to  an  existing 
conference  agreement  that  does  not 
comply  with  the  reqiiirements  of  this 
section  shall  be  rejected  pursuant  to 
§535.601  of  this  part. 

())  If  latemakiug  is  by  sections  within 
a  conference,  then  any  notice  to  the 
conference  required  by  this  section  may 
be  made  to  the  particular  ratemaking 
section. 


f53S.Sai    Sarvlce  contracts. 

(a)  Ck  ean  common  carrier  agreements 
may  no  prohibit  or  restrict  a  member  or 
membei  s  of  the  agreement  from 
engagin  >  in  negotiations  for  service 
contrac  s  with  one  or  more  shippers. 

(b)  Ck  ean  common  carrier  agreements 
may  noi  require  a  member  or  members 
of  the  agreement  to  disclose  a 
negotia$on  on  a  service  contract,  or  the 
terms  aid  conditions  of  a  service 
contract,  other  than  those  terms  or 
conditi(^ns  required  by  section  8rc)(3)  of 
the  Act  j 

(c)  Ooean  common  carrier  agreements 
may  not  adopt  mandatory  rules  or 
requireiients  affecting  the  right  of  an 
agreem(  nt  member  or  agreement 
membei  s  to  negotiate  or  enter  into 
service  :ontracts. 

(d)  A I  agreement  may  provide 
authori  y  to  adopt  voluntary  guidelines 
relating  to  the  terms  and  procedures  of 
an  agre<  iment  member's  or  agreement 
membei  s'  service  contracts  if  the 
guidelii  les  explicitly  state  the  right  of 
the  met  ibers  of  the  agreement  not  to 
follow  t  hese  guidelines. 

(e)  V(  luntary  guidelines  shall  be 
submiti  3d  to  the  Dfrector,  Bureau  of 
Trade  /  nalysis,  Federal  Maritime 
Commii  ision,  Washington,  DC  20573. 
Volunti  ry  guidelines  shall  be  kept 
confide  itial  in  accordance  with 

§  535.61 18  of  this  part.  Use  of  voluntary 
guideli]  les  prior  to  their  submission  is 
prohibi  ed. 

§  535.80  I    Ocean  freight  forwarder 
compen  tation. 

No  cc  nference  or  group  of  two  or 
more  o<  ean  common  carriers  may 

(a)  d«  ay  to  any  member  of  such 
confere  ice  or  group  the  right,  upon 
notice  (  f  not  more  than  5  calendar  days, 
to  take  ndependent  action  on  any  level 
of  com]  ensation  paid  to  an  ocean 
freight  orwarder;  or 

(b)  a{  ree  to  limit  the  payment  of 
compel  sation  to  an  ocean  freight 
forwarc  er  to  less  than  1.25  percent  of 
the'aggi  egate  of  all  rates  and  charges 
applica  lie  under  the  tariff  assessed 
against  the  cargo  on  which  the  - 
forwart  ing  services  are  provided. 

Subpai  1 1 — Penalties 

§535.901    Failure  to  file. 

Any  person  operating  under  an 
agreem  mt,  involving  activities  subject 
to  the  /  ct  pursuant  to  sections  4  and 
5(a)  of  1  he  Act  and  this  part  and  not 
exempt  id  pursuant  to  section  16  of  the 
Act  or  ( xcluded  from  filing  by  the  Act, 
that  hot  not  been  filed  and  that  has  not 
become  effective  pursuant  to  the  Act 
and  thi  i  part  is  in  violation  of  the  Act 
and  thii  part  and  is  subject  to  the  civil 


penalties  set  forth  in  section  13(a)  of  the 
Act. 

S  536.902    FaMHcatkNi  of  reports. 

Knowing  falsification  of  any  report 
required  by  the  Act  or  this  part, 
including  knowing  falsification  of  any 
item  in  any  applicable  agreement 
information  and/or  reporting 
requirements  pursuant  to  subparts  E  and 
G  of  this  part  is  a  violation  of  the  rules 
of  this  part  and  is  subject  to  the  civil 
penalties  set  forth  in  section  13(a)  of  the 
Act  and  may  be  subject  to  the  criminal 
penalties  provided  for  in  18  U.S.C. 
1001. 

SubfMirt  J— Paperwork  Reduction 

S  535.991    OMB  control  numbere  assigned 
pursuant  to  ttie  Paperwork  Reduction  Act 

This  section  displays  the  control 
number  assigned  to  information 
collection  requirements  of  the 
Commission  in  this  part  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  The  Commission  intends  that 
this  section  comply  with  the 
requirements  of  section  3507(a)(3)  of  the 
Paperwork  Reduction  Act,  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  for  each  agency  information 
collection  requirement: 


Section 

Current  OMB 
control  No. 

535.101  through  535.902  

3072-0045 

Appendix  A  to  Part  535— Information 
Form  and  Instructioiis 

Instructions 

All  agreements  and  modifications  to 
agreements  between  or  among  ocean 
conunon  carriers  identified  in  46  CFR 
535.502  must  be  accompanied  by  a 
completed  Information  Form  to  the  full 
extent  required  in  sections  I  through  V  of  this 
Form.  Sections  I  and  V  must  be  completed 
by  all  such  agreements.  In  addition,  sections 
n,  QI  and  IV  must  be  completed,  as 
applicable,  in  accordance  with  the  authority 
contained  in  each  agreement.  Where  an 
agreement  containing  multiple  authorities  is 
subject  to  duplicate  reporting  requirements 
in  the  various  sections  of  this  Form,  the 
parties  may  provide  only  one  response  so 
long  as  the  reporting  requirements  within 
each  section  are  fully  addressed.  The 
Information  Form  speciiies  the  data  and 
information  which  must  be  reported  for  each 
section  and  the  format  in  which  it  must  be 
provided.  If  a  party  to  an  agreement  is  unable 
to  supply  a  complete  response  to  any  item  of 
this  Form,  that  party  shall  provide  either 
estimated  data  (with  an  explanation  of  why 
precise  data  are  not  available)  or  a  detailed 
statement  of  reasons  fm  noncompliance  and 
the  efforts  made  to  obtain  the  required 
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infonnatioii.  For  purposes  of  this  Form,  if 
one  of  the  agreement  signatories  is  a  joint 
service  operating  under  an  effective 
agreement,  that  signatory  shall  respond  to  the 
Form  as  a  single  agreement  party.  For 
clarification  of  the  agreement  terminology 
used  in  this  Form,  the  parties  may  refer  to 
the  definitions  provided  in  46  CFR  535.104. 
In  addition,  the  following  definitions  shedl 
apply  for  purposes  of  this  Form:  liner 
movement  means  the  carriage  of  liner  cargo 
by  liner  operators;  liner  cargo  means  cargo 
carried  on  Uner  vessels  in  a  liner  service; 
liner  operator  means  a  vessel-operating 
conunon  carrier  engaged  in  liner  service; 
liner  vessel  means  a  vessel  used  in  a  liner 
service;  liner  service  means  a  definite, 
advertised  schedule  of  sailings  at  regular 
intervals;  and  TEU  means  a  unit  of 
measurement  equivalent  to  one  20-foot 
shipping  container.  Further,  when  used  in 
this  Form,  the  terms  "entire  geographic  scope 
of  the  agreement"  or  "agreement-wide"  refer 
to  the  combined  U.S.  inbound  trade  and/or 
the  combined  U.S.  outbound  trade  as  such 
trades  apply  to  the  geographic  scope  of  the 
agreement,  rather  than  "sub-trades"  which 
refer  to  the  specific  foreign  countries  and 
specific  U.S.  port  ranges  that  are  included  in 
the  geographic  scope  of  the  agreement. 
Whether  required  on  a  combined  trade  basis 
or  a  sub-trade  basis,  the  U.S.  inbound  trade 
(or  sub-trades)  and  the  U.S.  outbound  trade 
(or  sub-trades)  shall  always  be  stated 
separately. 

Section  I 

Section  I  applies  to  all  agreements  and 
modifications  to  agreements  identified  in  46 
CFR  535.502.  Parties  to  such  agreements 
must  complete  parts  1  through  4  of  this 
section. 

Part  1 

State  the  full  name  of  the  agreement. 

Part  2(A) 

Provide  a  narrative  statement  describing 
the  specific  purpose(s)  of  the  agreement 
pertaining  to  the  parties'  business  activities 
as  ocean  common  carriers  in  the  foreign 
commerce  of  the  United  States. 

Part  2(B) 

Provide  a  narrative  statement  describing 
the  commercial  or  other  relevant 
circumstances  within  the  geographic  scope  of 
the  agreement  that  led  the  parties  to  enter 
into  the  agreement. 

Part  3 

List  all  effective  agreements  that  cover  all 
or  part  of  the  geographic  scope  of  this 
agreement,  and  whose  parties  include  one  or 
more  of  the  parties  to  this  agreement. 

Part  4(A) 

Identify  whether  the  agreement  authorizes 
the  parties  to  discuss,  or  agree  upon,  whether 
on  a  binding  basis  under  a  common  tariff  or 
a  non-binding  basis,  any  kind  of  rate  or 
charge. 

Part  4(B) 

Identify  whether  the  agreement  authorizes 
the  parties  to  establish  a  joint  service. 


Part  4(C) 

Identify  whether  the  agreement  authorizes 
the  parties  to  pool  cargoes  or  revenues. 

Part  4(D) 

Identify  whether  the  agreement  authorizes 
the  parties  to  discuss  or  exchange  data  on 
vessel-operating  costs. 

Part  4(E) 

Identify  whether  the  agreement  authorizes 
parties  to  discuss  service  contract  matters. 

Part  4(F) 

Identify  whether  the  agreement  authorizes 
the  parties  to  discuss  or  agree  on  capacify 
rationalization  as  defined  in  46  CFR 
535.104(e). 

Part  4(G) 

Identify  whether  the  agreement  contains 
provisions  that  place  conditions  or 
restrictions  on  the  parties'  agreement 
participation,  and/or  use  or  offering  of 
competing  services  within  the  geographic 
scope  of  the  agreement. 

Part  4(H) 

Identify  whether  the  agreement  authorizes 
the  parties  to  charter  or  use  vessel  space  in 
exchange  for  compensation  or  services.  This 
authority  does  not  include  capacity 
rationalization  as  referred  to  in  part  4(F)  of 
this  section. 

Part  4(1) 

Identify  whether  the  agreement  authorizes 
the  parties  to  rationalize  sailings  or  services 
relating  to  a  schedule  of  ports,  the  fi-equency 
of  port  calls,  and/or  the  size  and  capacity  of 
vessels  for  deployment.  This  authority  does 
not  include  establishment  of  a  joint  service 
or  capacity  rationalization  as  referred  to  in 
parts  4(B)  and  4(F)  of  this  section. 

Part  4(J) 

Identify  any  other  authority  contained  in 
the  agreement  that  is  not  otherwise  covered 
in  part  4  of  this  section.  If  there  is  no  other 
authority  in  the  agreement,  it  shall  be  noted 
with  the  term  "none"  in  response  to  part  4(J) 
of  this  section. 

Section  n 

Section  n  applies  to  agreements  identified 
in  46  CFR  535.502(a)  that  contain  any  of  the 
following  authorities:  (a)  the  charter  or  use  of 
vessel  space  in  exchange  for  compensation  or 
services:  and/or  (b)  the  rationalization  of 
sailings  or  services  relating  to  a  schedule  of 
ports,  the  frequency  of  port  calls,  and/or  the 
size  and  capacity  of  vessels  for  deployment. 
Such  authorities  do  not  include  the 
establishment  of  a  joint  service,  nor«ipacity 
rationalization  as  defined  in  46  CFR 
535.104(e).  Parties  to  agreements  identified 
in  this  section  must  complete  all  items  in 
part  1. 

Part  1(A) 

For  the  most  recent  12-month  period  for 
which  complete  data  are  available,  provide 
the  number  of  vessel  calls  each  party  made 
at  each  port  for  its  liner  services  that  would 
be  covered  by  the  agreement  within  the 
entire  geographic  scope  of  the  agreement. 


Part  KB) 

Piovide  a  narrative  statement  that  clearly 
describes  the  nature,  level,  or  type  of  any 
anticipated  or  planned  changes  in  service  at 
ports  that  the  parties  would  implement  under 
the  agreement  after  it  goes  into  effect 
Examples  of  such  changes  include  a  change 
in  the  base  port  designation,  the  frequency  of 
vessel  calls,  and  the  use  of  indirect  as 
opposed  to  direct  service.  If  no  change  is 
anticipated  or  planned,  it  shall  be  noted  with 
the  term  "none"  in  response  to  part  1(B)  of 
this  section. 

Section  m 

Section  III  applies  to  agreements  identified 
in  46  CFR  535.502  that  contain  the  authority 
to  discuss  or  agree  on  capacity  rationalization 
as  defined  in  46  CFR  535.104(e).  Parties  to 
such  agreements  must  complete  parts  1 
through  3  of  this  section. 

Part  1(A) 

For  the  most  recent  calendar  quarter  for 
which  complete  data  are  available,  provide 
the  amount  of  vessel  capacity  for  each  party 
for  each  of  its  liner  services  that  would  be 
covered  by  the  agreement  within  the  entire - 
geographic  scope  of  the  agreement,  stated 
separately  for  the  U.S.  inbound  and 
outbound  trades  as  applicable  to  the 
geographic  scope  of  the  agreement.  For 
purposes  of  this  Form,  vessel  capacity  means 
a  party's  total  commercial  liner  space  on  line- 
haul  vessels,  whether  operated  by  it  or  other 
parties  from  whom  space  is  obtained,  sailing 
to  and/or  from  the  continent  of  North 
America  for  each  of  its  liner  services  that 
would  be  covered  by  the  agreement.  When  50 
percent  or  more  of  the  total  liner  cargo 
carried  by  all  the  parties  in  the  geographic 
scope  of  the  agreement  during  the  calendar 
quarter  was  containerized,  the  amoimt(s)  of 
vesspl  capacity  for  each  party  shall  be 
reported  in  TEUs.  When  50  percent  or  more 
of  the  total  liner  cargo  carri^  by  all  the 
parties  in  the  geographic  scope  of  the 
agreement  during  the  calendar  quarter  was 
non-containerized,  the  amount(s)  of  vessel 
capacity  for  each  party  shall  be  reported  in 
non-containerized  units  of  measurement.  The 
unit  of  measurement  used  in  calculating  the 
amounts  of  non-containerized  vessel  capacity 
must  be  specified  clearly  and  consistently 
applied. 

Part  KB) 

Provide  the  percentage  of  vessel  capacity 
utilization  for  each  party  for  each  of  its  liner 
services  that  would  be  covered  by  the 
agreement  witliin  the  entire  geographic  scope 
of  the  agreement,  corresponding  to  the 
figures  and  time  period  used  in  part  1(A)  of 
this  section,  stated  separately  for  the  U.S. 
inbound  and  outbound  trades  as  applicable 
to  the  geographic  scope  of  the  agreement.  For 
purposes  qf  this  Form,  the  percentage  of 
vessel  capacity  utilization  means  a  party's 
total  volume  of  liner  cargo,  for  each  of  its 
liner  services  that  would  be  covered  by  the 
agreement,  carried  on  any  vessel  space 
counted  under  part  1(A)  of  this  section, 
divided  by  its  total  vessel  capacity  as  defined 
and  derived  in  part  1(A)  of  this  section, 
which  quotient  is  multipUed  by  100. 
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Part2 

For  the  most  recent  12-month  period  for 
which  complete  data  are  available,  provide 
the  number  of  vessel  calls  each  party  made 
at  each  port  for  its  liner  services  that  would 
be  covered  by  the  agreement  within  the 
entire  geographic  scope  of  the  agreement. 

Part  3 

Provide  a  narrative  statement  that  clearly 
describes  the  nature,  basis,  and  effects  of  any 
anticipated  or  plaimed  changes  in  the  vessel 
capacity  and/or  liner  services  (including 
service  at  p>orts)  that  the  parties  would 
implement  under  the  agreement  after  it  goes 
into  effect.  If  no  change  is  anticipated  or 
planned,  it  shall  be  noted  with  the  term 
"none"  in  response  to  part  3  of  this  section. 

SedionlV 

Section  IV  applies  to  agreements  identified 
in  46  CFR  535.502  that  contain  any  of  the 
following  authorities:  (a)  The  discussion  of, 
or  agreement  upon,  whether  on  a  binding 
basis  under  a  common  tariff  or  a  non-binding 
basis,  any  kind  of  rate  or  charge;  (b)  the 
establishment  of  a  joint  service;  (c)  The 
pooling  or  division  of  cargoes,  earnings,  or 
revenues  and/or  losses;  (d)  the  discussion  or 
exchange  of  data  on  vessel-operating  costs; 
and/or  (e)  the  discussion  of  service  contract 
matters.  Parties  to  such  agreements  must 
complete  parts  1  through  5  of  this  section. 

Parti 

For  the  most  recent  calendar  quarter  for 
which  complete  data  are  available,  provide 
the  market  shares  of  all  liner  operators  for  the 
entire  geographic  scope  of  the  agreement  suid 
in  each  sub-trade  within  the  scope  of  the 
agreement.  A  joint  service  shall  be  treated  as 
a  single  liner  operator,  whether  it  is  an 
agreement  line  or  a  non-agreenient  line.  Sub- 
trade  is  defined  as  the  scope  of  all  liner 
movements  between  each  U.S.  port  range 
within  the  scope  of  the  agreement  and  each 
foreign  country  within  the  scope  of  the 
agreement.  Where  the  agreement  covers  both 
U.S.  inbound  and  outbound  liner 
movements,  Inboimd  and  outboimd  market 
shares  shall  be  shown  separately. 

U.S.  port  ranges  are  defined  as  follows: 

Atlantic  and  Gulf — Includes  ports  along 
the  eastern  seaboard  and  the  Gulf  of  Mexico 
from  the  northern  boundary  of  Maine  to 
Brownsville,,  Texas.  Also  includes  all  ports 
bordering  upon  the  Great  Lakes  and  their 
connecting  waterways,  all  ports  in  the  State 
of  New  York  on  the  St.  Lawrence  River,  and 
all  ports  in  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

Pacific — Includes  all  ports  in  the  States  of 
Alaska,  Hawaii,  California,  Oregon,  and 
Washington.  Also  includes  all  ports  in  Guam, 
American  Samoa,  Northern  Marianas, 
Johnston  Island,  Midway  Island,  and  Wake 
Island. 

An  application  may  be  filed  for  a  waiver 
of  the  definition  of  "sub-trade"  under  the 
procedure  described  in  46  CFR  535.504.  In 
any  such  application,  the  burden  shall  be  on 
the  parties  to  show  that  their  marketing  and 
pricing  practices  have  been  done  by 
ascertainable  multi-country  regions  rather 
than  by  individual  countries  or,  in  the  case 
of  the  United  States,  by  broader  areas  than 


the  port  Ranges  defined  herein.  The  parties 
must  fur  her  show  that,  though  operating 
individu  illy,  they  were  nevertheless 
applying  essentially  similar  regional 
practice^. 

The  fo^ula  for  calculating  market  share  in 
the  entirt  agreement  scope  or  in  a  sub-trade 
is  as  follows:  The  total  amount  of  liner  cargo 
carried  ofi  each  liner  operator's  liner  vessels 
in  the  entire  agreement  scope  or  in  the  sub- 
trade  du  ing  the  most  recent  calendar  quarter 
for  whic  I  complete  data  are  available, 
divided  ly  the  total  liner  movements  in  the 
entire  ag  reement  scope  or  in  the  sub-trade 
during  tl  ie  same  calendar  quarter,  which 
quotient  is  multiplied  by  100.  The  calendar 
quarter  i  sed  must  be  clearly  identified.  The 
market  s  lares  held  by  non-agreement  lines  as 
well  as  b  ^  agreement  lines  must  be  provided, 
stated  se  larately  in  the  format  indicated. 

If  50  p  $rcent  or  more  of  the  total  liner  cargo 
carried  b  y  the  parties  in  the  entire  agreement 
scope  or  in  the  sub-trade  during  the  calendar 
quarter  \  ras  containerized,  only 
containerized  liner  movements  (measured  in 
TEUs)  m  List  be  used  for  determining  market 
share.  If  50  percent  or  more  of  the  total  liner 
cargo  cai  ried  by  the  parties  was  non- 
contaiparized,  only  non-containerized  liner 
moveme  its  must  be  used  for  determining 
market  s  lare.  The  unit  of  measurement  used 
in  calcu  ating  amounts  of  non-containerized 
cargo  mi  st  be  specified  clearly  and  applied 
consiste:  itly. 

Part  2 
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party  that  served  all  or  any  part 
geographic  scope  of  the  agreement 

or  any  part  of  the  most  recent  12- 
{^riod  for  which  complete  data  are 
,  provide  each  party's  total  liner 
within  the  geographic  scope,  total 
carried  within  the  geographic 
average  revenue.  For  purposes  of 
total  liner  revenues  means  the 

in  U.S.  dollars,  of  each  party 
ing  to  its  total  cargo  carried  for  its 

that  would  fall  under  the 
inclusive  of  all  ocean  freight 
whether  assessed  on  a  port-to-port 
i  through  intermodal  basis; 

charges:  surcharges;  and  charges 
cargo  carriage.  Average  revenue 
calculated  as  the  quotient  of  each 
t  )tal  liner  revenues  within  the 

scope  divided  by  its  total  cargo 
\  vithin  the  geographic  sgope. 

percent  or  more  of  the  total  liner 
cah'ied  by  all  the  parties  in  the 

ic  scope  of  the  agreement  during  the 
period  was  containerized,  each 
report  only  its  total  carryings  of 

liner  cargo  (measured  in  TEUs) 
geographic  scope,  total  revenues 
by  its  carriage  of  containerized 
and  average  revenue  per  TEU. 
percent  or  more  of  the  total  liner 
carried  by  all  the  parties  in  the 

scope  of  the  agreement  during  the 
period  was  non-containerized, 
shall  report  only  its  total  carryings 
liner  cargo  (specifying 
of  measurement  used),  total  revenues 
by  its  carriage  of  non-containerized 
and  average  revenue  per  unit  of 
When  the  agreement  covers 
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both  U.S.  inbound  and  outbound  liner 
movements,  inbound  and  outbound  data 
shall  be  stated  separately. 

Part  3(A) 

For  the  same  12-month  period  used  in  part 
2  of  this  section,  provide  a  list,  for  the  entire 
geographic  scope  of  the  agreement,  of  the  top 
10  liner  commodities  (including 
commodities  not  subject  to  tariff  publication) 
carried  by  all  the  parties  for  their  liner 
services  that  would  fall  under  the  agreement. 
For  purposes  of  this  Form,  commodities  shall 
be  identified  at  the  4-digit  level  of 
customarily  used  commodity  coding 
schedules.  When  50  percent  or  more  of  the 
total  liner  cargo  carried  by  all  the  parties  in 
the-geographic  scope  of  the  agreement  during 
the  12-month  period  was  containerized,  this 
list  shall  include  only  containerized 
commodities.  When  50  percent  or  more  of 
the  total  liner  cargo  carried  by  all  the  parties 
in  the  geographic  scope  of  the  agreement 
during  the  12-month  period  was  non- 
containerized,  this  list  shall  include  only 
non-containerized  commodities.  When  the 
agreement  covers  both  U.S.  inbound  and ' 
outbound  liner  movements,  inbound  and 
outbound  data  shall  be  stated  separately. 

Part  3(B) 

Provide  the  cargo  volume  and  revenue 
results  for  each  party  for  each  of  the  major 
commodities  listed  in  part  3(A)  of  this 
section,  corresponding  to  the  same  12-month 
period  and  unit  of  measurement  used.  For 
purposes  of  this  Form,  revenue  results  means 
the  revenues,  in  U.S.  dollars,  earned  by  each 
party  on  the  cargo  volume  of  each  major 
commodity  listed  in  part  3(A)  of  this  section, 
inclusive  of  all  ocean  freight,  whether 
assessed  on  a  port-to-port  basis  or  a  through 
intermodal  basis;  accessorial  charges; 
surcharges;  and  charges  for  inland  cargo 
carriage.  If  a  party  has  no  cargo  volume  and 
revenue  results  for  a  commodity  listed  in  part 
3(A)  of  this  section,  it  shall  be  noted  by  using 
a  zero  for  that  party  in  response  to  part  3(B) 
of  this  section. 

Part  4(A) 

For  the  same  calendar  quarter  used  in  part 
1  of  this  section,  provide  the  amount  of 
vessel  capacity  for  each  party  for  each  of  its 
liner  services  that  would  fall  under  the 
agreement  within  the  entire  geographic  scope 
of  the  agreement,  stated  separately  for  the 
U.S.  inbound  and  outbound  trades  as 
applicable  to  the  geographic  scope  of  the 
agreement.  For  purposes  of  this  Form,  vessel 
capacity  means  a  party's  total  commercial 
liner  space  on  line-haul  vessels,  whether 
operated  by  it  or  other  parties  from  whom 
space  is  obtained,  sailing  to  and/or  from  the 
continent  of  North  America  for  each  of  its 
liner  services  that  would  fall  imder  the 
agreement.  When  50  percent  or  more  of  the 
total  liner  cargo  carried  by  all  the  parties  in 
the  geographic  scope  of  the  agreement  during 
the  calendar  quarter  was  containerized,  the 
amount(s)  of  vessel  capacity  for  each  party 
shall  be  reported  in  TEUs.  When  50  percent 
or  more  of  the  total  liner  cargo  carried  by  all 
the  parties  in  the  geographic  scope  of  the 
agreement  during  the  calendar  quarter  was 
non-containerized,  the  amount(s)  of  vessel 
capacity  for  each  party  shall  be  reported  in 
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non-containerized  units  of  measurement.  The 
unit  of  measurement  used  in  calculating  the 
amounts  of  non-containerized  vessel  capacity 
must  be  specified  clearly  and  consistently 
applied. 

Part  4(B) 

Provide  the  percentage  of  vessel  capacity 
utilization  for  each  party  for  each  of  its  liner 
services  that  would  fall  under  the  agreement 
within  the  entire  geographic  scope  of  the 
agreement,  corresponding  to  the  figures  and 
time  period  used  in  part  4{A)  of  this  section, 
stated  separately  for  the  U.S.  inbound  and 
outbound  trades  as  applicable  to  the 
geographic  scope  of  the  agreement.  For 
purposes  of  this  Form,  the  percentage  of 
vessel  capacity  utilization  means  a  party's 
total  volume  of  liner  cargo,  for  each  of  its 
liner  services  that  would  fall  under  the 
agreement,  carried  on  any  vessel  space 
counted  under  part  4(A)  of  this  section, 
divided  by  its  total  vessel  capacity  as  defined 
and  derived  in  part  4(A)  of  this  section, 
which  quotient  is  multiplied  by  100. 

Part  4(C) 

Provide  a  narrative  statement  describing 
the  nature,  basis,  and  effects  of  any 
significant  changes  in  the  amounts  of  vessel 
capacity,  anticipated  or  planned  for  when  the 
agreement  goes  into  effect,  for  the  parties' 
liner  services  that  would  fall  under  the 
agreement  within  the  entire  geographic  scope 


of  the  agreement.  For  purposes  of  this  Form, 
the  term  "significant  changes  in  the  amounts 
of  vessel  capacity"  means  the  removal  from 
or  addition  to  a  liner  service  of  vessels  or 
vessel  space  for  a  fixed,  seasonally  plaiuied, 
or  indefinite  period  of  time,  as  opposed  to 
incidental  operational  changes  when  vessels 
may  be  temporarily  repositioned  or  shifted 
fi'om  one  service  to  another,  or  when  vessel 
space  may  be  temporarily  altered,  on  short 
notice.  If  no  significant  change  is  anticipated 
or  planned,  it  shall  be  noted  with  the  term 
"none"  in  response  to  part  4(C)  of  this 
section. 

Part  5(A) 

For  the  same  12-month  period  used  in 
parts  2  and  3  of  this  section,  provide  the 
number  of  vessel  calls  each  party  made  at 
each  port  for  its  liner  services  that  would  fall 
under  the  agreement  within  the  entire 
geographic  scope  of  the  agreement. 

Part  5(B) 

Provide  a  narrative  statement  that  clearly 
describes  the  nature,  level,  or  type  of  any 
changes,  anticipated  or  planned  for  when  the 
agreement  goes  into  effect,  in  service  at  ports 
for  the  parties'  liner  services  that  would  fall 
under  the  agreement  within  the  entire 
geographic  scope  of  the  agreement.  Examples 
of  such  changes  include  a  change  in  the  base 
port  designation,  the  frequency  of  vessel 
calls,  and  the  use  of  indirect  as  opposed  to 


direct  ser%'ice.  If  no  change  is  anticipated  or 
planned,  it  shall  be  noted  with  the  term 
"none"  in  response  to  part  5(B)  of  this 
section. 

Section  V 

Section  V  applies  to  all  agreements 
identified  in  46  CFR  535.502.  Parties  to  such 
agreements  mu.st  complete  all  items  in  part 
1  of  this  section. 

Part  1(A) 

State  the  name,  title,  address,  telephone 
and  fax  numbers,  and  electronic  mail  address 
of  a  person  the  Commission  may  contact 
regarding  the  Information  Form  and  any 
information  provided  therein. 

Part  KB) 

State  the  name,  title,  address,  telephone 
and  fax  numbers,  and  electronic  mail  address 
of  a  person  the  Commission  may  contact 
regarding  a  request  for  additional  information 
or  documents. 

Part  1(C) 

A  representative  of  the  parties  shall  sign 
the  Information  Form  and  certify-  that  the 
information  in  the  Form  and  all  attachments 
and  appendices  are,  to  the  best  of  his  or  her 
knowledge,  true,  correct  and  complete.  The 
representative  also  shall  indicate  his  or  her 
relationship  with  the  parties  to  the 
agreement. 
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INFORMATION  FORM  FOR  AGREEMENTS  BETWEEN  OR  AMONG  OCEAN  COMMON  CA^UUERS 

Section  I 
Part  1 
Agreement  Name: 

Part  2 

(A)  Narrative  statement  on  agreement  purpose: ^ 


(B)  Narrative  statement  on  the  commercial  or  other  circumstances  requiring  the  agreement:  __ 


Parts 

List  all  effective  agreements  covering  all  or  part  of  the  geographic  scope  of  this  agreement,  whose  parties  include  one  or  more  of  th 
to  ims  agreement. 

Part  4  , .  .  • 

This  agreement  includes: 

(A)  Authority  to  discuss  or  agree  upon  rates  or  charges?  " 

(B)  Joint  service? 

(C)  Pooling  of  cargoes  or  revenues? . 

(D)  Authority  to  discuss  or  exchange  data  on  vessel-operating  costs? 

(E)  Authority  to  discuss  or  agree  on  ser\'ice  contracts  and  their  terms? 

(F)  Authority  to  discuss  or  agree  on  capacity  rationalization? 

(G)  Conditions  or  restrictions  on  the  parties'  agreement  participation,  and/or  use  or  offering  of  competing  serv 
ices  m  the  geographic  scope?  re 

(H)  Authority  to  charter  vessel  space? 

(I)  Authority  to  rationalize  sailings  or  services? 

(J)  Other  authority :- 


YesD 
YesD 
.  Yes  D 
YesD 
YesD 
YesD 
Yes  n 

YesD 
YesD 


Part  1 

(A)  Vessel  Calls 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Name 

Time  Period;  [12-Months] 

[Port  Names)  *» 

Carrier  A  (Name) 


Section  II 


e  parties 


NoD 
NoD 
NoD 
NoD 
NoD 
NoD 
NoD 

No  a 
NoD 


Port  1 


Port  2 


Port  3 


Etc. 
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Carrier  B 
Carrier  C 
Etc.  ... 

(B)  Narrative  statement  on  anticipated  or  planned  change 


Section  III 


Part  1  Vessel  Capacity  And  Utilization 

Agreement-Wide  Trade:  U.S.  Inbound  (or  OulboundlN'ajae 

Time  Period:  [Calendar  Quarter] 


Carrier  A  [Name] 

Liner  Service  1  [Name] 

Liner  Service  2 

Liner  Service  3 

Etc.  .  .  . 
Carrier  B ' 

Liner  Service  1  

Liner  Service  2  

Liner  Service  3  

Etc.  ... 


(A)  Vessel  Capacity 
[TEUs  or  Other  Units] 

(Bj  utilization 
[Percent] 

XX,XXX 

xx,xxx 
xx,xxx 

XX 
XX 
XX 

xx,xxx 
xx,xxx 
xx,xxx 

XX 
XX 
XX 

Etc.  .  7  . 

Part  2  Vessel  Calls 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound]  Nai  ne 

Time  Period:  [12-Months] 

[Port  Names] 

Carrier  A  [Name] 

Carrier  B 

Carrier  C  r 

Etc.  ... 

Part  3  Planned  Changes 

Narrative  statement  on  anticipated  or  planned  changes: 


Port  1 


Port  2 


Porta 


Etc. 


Part  1  Market  Share 
Agreement-Wide  Trade  [or  Sub-Trade! 
Time  Period:  [Calendar  Qiiarterl 


Agreement  Market  Share 

Line  A  [Name]  

Line  B  

Line  C 

Etc.  .  .  . 

Total  Agreement 

Non-Agreement  Market  Share 

Line  X  

Line  Y  

Line  Z 

Etc.  ... 

Total  Agreement 

Total  Trade  [or  Sub-Trade] 


U.S.  Inbound  (oi 


Section  IV 
Outbound)  Name 


TEUs  [or 
other  units] 

X.XXX 
X.XXX 
X.XXX 

x,xxx 

X.XXX 
X.XXX 
X,XXX 

x,xxx 
x,xxx 


Part  2  Total  Liner  Cargo  and  Revenues 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Nqjne 

Time  Period:  [12-Monthsj 


[Name] 

Carrier  A 
Carrier  B 
Carrier  C 
Etc.  .  .  . 


Total  reve- 


nues 


Part  3  Top  Liner  Commodities 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Natne 

Time  Period:  [Same  12-Months  in  part  2  of  this  section] 

[Name] 

Commodity  1  [Name  and  4-Digit  Code] 

TEUs  [or  other  units] 

Revenues  ^ 

Commodity  2 

TEUs 


Carrier  A 

x,xxx 
$    . 

x,xxx 


TEUs  [or  other 
units] 

x,xxx 
x,xxx 
x,xxx 


Percent 

XX 
XX 

XX 

XX 

XX 
XX 
XX 

XX 
100 


Average 
revenue 

$ 
$ 


Carrier  B 
XJCXX 

$ 

x,xxx 


Etc. 
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Revenues 
Etc.  .  .  . 


Part  4  Vessel  Capacity  and  Utilization 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Name 

Time  Period:  [Same  Calendar  Quarter  in  part  1  of  this  section) 


Carrier  A  [Name] 

Liner  Service  1  [Name] 

Liner  Service  2 

Liner  Service  3  

Etc.  ... 
Carrier  B 

Liner  Service  1  ; 

Liner  Service  2 

Liner  Service  3 

Etc.  .  .  . 

Etc.  .  .  . 


(A)  Vessel  Capacity 
[IbUs  or  Other  Units) 

(B)  Utilization 
(Percent) 

xx,xxx 
xx.xxx 
xx,xxx 

XX 
XX 
XX 

xx,xxx 
xx,xxx 
xx,xxx 

XX 
XX 
XX 

(C)  Narrative  Statement  on  anticipated  or  planned  significant  changes: 


Parts 

(A)  Vessel  Calls 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Name 

Time  Period:  [Same  f2-Months  in  parts  2  and  3  of  this  section) 

[Port  Names] 

Carrier  A  [Name] 

Carrier  B 

Carrier  C 

Etc.... 

(B)  Narrative  statement  on  anticipated  or  planned  changes: 


Port  1 


Port  2         Port  3 


Etc. 


Section  V 

Part  1  Contact  Persons  and  Certification 

(A)  Person(s)  to  Contact  Regarding  Information  Form. 

(1)  Name    

(2)  Title  ; 

(3)  Firm  Name  and  Business  ~ 

(4)  Business  Telephone  Number  

(5)  Fax  Number 

(6)  E-Mail  Address 


SoSit IStlt™  "fcpSS"^    '-'»»"""■"•■' ■^'n.oss  of  R.„ivi„gNo,ice  ot  ,„  Is.u„c,  o, .  R«,„e„  ,„7Td5i»;i 

(1)  Name     

(2)  Title  — — : 

(3)  Firm  Name  and  Business  '       • — . . 

(4)  Business  Telephone  Number  — 

(5)  Fax  Niunber — — — '■ 

(6)  E-Mail  Address  : ' 

(C)  Certification  ~ — — -. — _ 


This  Information  Form  together  with  any  and  all  appendices  and  attachments  thereto,  was  prepared  and  assembled  in  accordance  with 
mstructions  issued  by  the  Federal  Maritime  Commission.  The  information  is.  to  the  best  of  my  knowledge,  true,  corr^t  and  compile 

Name  (please  pnnt  or  type)   ■  o  .  f 

Title         " — — — 

Relationship  with  parties  to  agreement  ~ ' 

Signature    ^ ~~         "' ■ — 

Date :^ — ■ : 


Appendix  B  to  Part  535— Monitoring  Report 
and  Instruc:tions 

Instructions 

All  agreements  between  or  among  ocean 
common  carriers  identified  in  46  CFR 
535.702(a)  must  submit  completed 
Monitoring  Reports  to  the  full  extent  required 
in  sections  I  through  III  of  this  Report. 
Sections  I  and  II  must  be  completed,  as 
applicable,  in  accordance  with  the  authority 
contained  in  each  agreement.  Section  III  must 
be  completed  by  all  agreements  subject  to 
Monitoring  Report  requirements.  Where  an 
agreement  containing  multiple  authorities  is 


subject  to  duplicate  reporting  requirements 
in  the  various  sections  of  this  Report,  the 
parties  may  provide  only  one  response  so 
long  as  the  reporting  requirements  within 
each  section  are  fully  addressed.  The 
Monitoring  Report  specifies  the  data  and 
information  which  must  be  reported  for  each 
section  and  the  format  in  which  it  must  be 
provided.  If  a  party  to  an  agreement  is  unable 
to  supply  a  complete  response  to  any  item  of 
this  Report,  that  party  shall  provide  either 
estimated  data  (with  an  explanation  of  why 
precise  data  are  not  available)  or  a  detailed 
statement  of  reasons  for  noncompliance  and 
the  efforts  made  to  obtain  the  required 


information.  For  purposes  of  this  Report,  if 
one  of  the  agreement  signatories  is  a  joint 
service  operating  under  an  effective 
agreement,  that  signatory  shall  respond  to  the 
Report  as  a  single  agreement  party.  For 
clarification  of  the  agreement  terminology 
used  in  this  Report,  the  parties  may  refer  to 
the  definitions  provided  in  46  CFR  535.104. 
In  addition,  the  following  definitions  shall 
apply  for  purposes  of  this  Report:  liner 
movement  means  the  carriage  of  liner  cargo 
by  liner  operators;  liner  cargo  means  cargo 
carried  on  liner  vessels  in  a  liner  service; 
liner  operator  means  a  vessel-operating 
common  carrier  engaged  in  liner  service; 
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liner  vessel  means  a  vessel  used  in  a  liner 
service:  liner  service  means  a  definite, 
advertised  schedule  of  sailings  at  regular 
intervals;  and  TEU  means  a  unit  of 
measurement  equivalent  to  one  20-foot 
shipping  container.  Further,  when  used  in 
this  Report,  the  terms  "entire  geographic 
scope  of  the  agreement"  or  "agreement-wide" 
refer  to  the  combined  U.S.  inbound  trade 
and/or  the  combined  U.S.  outbound  trade  as 
such  trades  apply  to  the  geographic  scope  of 
the  agreement,  rather  than  "sub-trades" 
whidb  refer  to  the  trade  between  specific 
foreign  countries  and  specific  U.S.  port 
ranges-that  are  included  in  the  geographic 
scope  of  the  agreement.  Whether  required  on 
a  combined  trade  basis  or  a  sub-trade  basis, 
the  U.S.  inbound  trade  (or  sub-trades)  and 
the  U.S.  outbound  trade  (or  sub-trades)  shall 
always  be  stated  separately. 

Section  I 

Section  I  applies  to  agreements,  identified 
in  46  CFR  535.702(a)(1).  that  contain  the 
authority  to  discuss  or  agree  on  capacity 
rationalization  as  defined  in  46  CFR 
535.104(e).  Parties  to  such  agreements  must 
complete  parts  1  through  3  of  this  section. 

Parti 

State  the  full  name  of  the  agreement  and 
the  agreement  number  assigned  by  the  FMC. 

Part  2(A) 

For  the  preceding  calendar  quarter,  provide 
the  amount  of  vessel  capacity  for  each  party 
for  each  of  its  liner  services  that  is  covered 
by  the  agreement  within  the  entire 
geographic  scope  of  the  agreement,  stated 
separately  for  the  U.S.  inbound  and 
outbound  trades  as  applicable  to  the 
geographic  scope  of  the  agreement.  For 
purposes  of  this  Report,  vessel  capacity 
means  a  party's  total  commercial  liner  space 
on  line-hiaiul  vessels,  whether  operated  by  it 
or  other  parties  from  whom  space  is 
obtained,  sailing  to  and/ or  from  the  continent 
of  North  America  for  each  of  its  liner  services 
that  is  covered  by  the  agreement. 

When  50  percent  or  more  of  the  total  liner 
cargo  carried  by  all  the  parties  in  the 
geographic  scope  of  the  agreement  during  the 
calendar  quarter  was  containerized,  the 
amount(s)  of  vessel  capacity  for  each  party 
shall  be  reported  in  TEUs.  When  50  percent 
or  more  of  the  total  liner  cargo  carried  by  all 
the  parties  in  the  geographic  scope  of  the 
agreement  during  the  calendar  quarter  was 
non-containerized,  the  amount(s)  of  vessel 
capacity  for  each  party  shall  be  reported  in 
non-containerized  units  of  measurement.  The 
unit  of  measurement  used  in  calculating  the 
amounts  of  non-containerized  vessel  capacity 
must  be  specified  clearly  and  consistently 
applied. 

Part  2(B) 

For  the  preceding  calendar  quarter,  provide 
the  percentage  of  vessel  capacity  utilization 
for  each  party  for  each  of  its  liner  services 
that  is  covered  by  the  agreement  within  the 
entire  geographic  scope  of  the  agreement, 
corresponding  to  the  figures  used  in  part  2(A) 
of  this  section,  stated  separately  for  the  U.S. 
inboimd  and  outbound  trades  as  applicable 
to  the  geographic  scope  of  the  agreement.  For 
purposes  of  this  Report,  the  percentage  of 


vessel 

total 

liner 


vqli  m 


seni  ices  i 


caiacity  utilization  means  a  party's 
e  of  liner  cargo,  for  each  of  its 

that  is  covered  by  the 
carried  on  any  vessel  space 
nder  part  2(A)  of  this  section, 
its  total  vessel  capacity  as  defined 
deri^  ed  in  part  2(A)  of  this  section, 
qu  3tient  is  multiplied  by  100. 


agreement 

counted 

divided 

and 

which 


lyi 


a  narrative  statement  that  clearly 
the  nature,  basis,  and  effects  of  any 
ihanges  in  the  vessel  capacity  and/ 
s  srvices  (including  service  at  ports) 
f  arties  will  implement  under  the 
.  This  narrative  statement  shall  be 
to  the  Director,  Bureau  of  Trade 
no  later  than  15  days  after  a  vessel 
ind/or  liner  service  change  has  been 
on  by  the  parties  but  prior  to  the 
of  the  actual  change  under 


Part  3' 

Provid 
describes 
planned 
or  liner 
that  the 
agreemei  t 
submittei 
Analysis 
capacity 
agreed  u 
impleme  itation 
the  agree  nent, 

Section  I '. 

Sectioi  II  applies  to  agreements,  identified 
in  46  CFl  ,  535.702(a)(2),  where  the  "parties  to 
the  agree  nent  hold  a  combined  market  share, 
based  on  cargo  volume,  of  35  percent  or  more 
in  the  en  ire  U.S.  inbound  or  outbound 
geograph  c  scope  of  the  agreement  emd  the 
agreemei  t  contains  any  of  the  following 
authoritii  is:  (a)  The  discussion  of,  or 
agreemei  t  upon,  whether  on  a  binding  basis 
under  a  c  ommon  tariff  or  a  non-binding 
basis,  an; '  kind  of  rate  or  charge;  (b)  the 
establish  nent  of  a  joint  service;  (c)  the 
pooling  ( r  division  of  cargoes,  earnings,  or 
revenues  and/or  losses;  (d)  the  discussion  or 
exchange  of  data  on  vessel-operating  costs; 
and/or  (en  the  discussion  of  service  contract 
matters,  'arties  to  such  agreements  must 
complete  parts  1  through  6  of  this  section. 

Parti 

State  t  le  full  name  of  the  agreement  and 
ihe  agree  ment  number  assigned  by  the  FMC. 

Part  2 

For  th(  preceding  calendar  quarter,  provide 
the  mark  3t  shares  of  all  liner  operators  for  the 
entire  gefigraphic  scope  of  the  agreement  and 
in  each  s^b-trade  within  the  scope  of  the 
agreemei  1.  A  joint  service  shall  be  treated  as 
a  single  '.  iner  operator,  whether  it  is  an 
agreemei  it  line  or  a  non-agreement  line.  Sub- 
trade  is  (  efined  as  the  scope  of  all  liner 
moveme  its  between  each  U.S.  port  range 
within  tl  e  scope  of  the  agreement  and  each 
foreign  c  suntry  within  the  scope  of  the 
agreemei  it.  Where  the  agreement  covers  both 
U.S.  inbe  lund  and  outbound  liner 
movemepts,  inbound  and  outbound  market 
shares  sUall  be  shovtm  separately. 

U.S.  pert  ranges  are  defined  as  follows: 

Atlantic  and  Gulf — Includes  ports  along 
the  eastern  seaboard  and  the  Gulf  of  Mexico 
from  theinorthem  boundary  of  Maine  to 
Brownsiille,  Texas.  Also  includes  all  ports 
bordering  upon  the  Great  Lakes  and  their 
connectihg  waterways,  all  ports  in  the  State 
of  New  York  on  the  St.  Lawrence  River,  and 
all  portsSn  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

Pacifid— Includes  all  ports  in  the  States  of 
Alaska,  Hawaii,  California,  Oregon,  and 
Washinaon.  Also  includes  all  ports  in  Guam, 
Americsii  Samoa,  Northern  Marianas, 


Johnston  Island,  Midway  Island,  and  Wake 
Island. 

An  application  may  be  filed  for  a  waiver 
of  the  definition  of  "sub-trade"  under  the 
procedure  described  in  46  CFR  535.705.  In 
any  such  application,  the  burden  shall  be  on 
the  parties  to  show  that  their  marketing  and 
pricing  practices  have  been  done  by 
ascertainable  multi-country  regions  rather 
than  by  individual  countries  or,  in  the  case 
of  the  United  States,  by  broader  areas  than 
the  port  ranges  defined  herein.  The 
Commission  will  also  consider  whether  the 
alternative  definition  of  "sub-trade" 
requested  by  the  waiver  application  is 
reasonably  consistent  with  the  definition  of 
"sub-trade"  applied  in  the  original 
Information  Form  for  the  agreement. 

The  formula  for  calculating  market  share  in 
the  entire  agreement  scope  or  in  a  sub-trade 
is  as  follows:  The  total  amount  of  liner  cargo 
carried  on  each  liner  operator's  liner  vessels 
in  the  entire  agreement  scope  or  in  the  sub- 
trade  during  the  most  recent  calendar  quarter 
for  which  complete  data  are  available, 
divided  by  the  total  liner  movements  in  the 
entire  agreement  scope  or  in  the  sub-trade 
during  the  same  calendar  quarter,  which 
quotient  is  multiplied  by  100.  The  market 
shares  held  by  non-agreement  lines  as  well 
as  by  agreement  lines  must  be  provided, 
stated  separately  in  the  format  indicated. 

If  50  percent  or  more  of  the  total  liner  cargo 
carried  by  the  parties  in  the  entire  agreement 
scope  or  in  the  sub-trade  during  the  calendar 
quarter  was  containerized,  only 
containerized  liner  movements  (measured  in 
TEUs)  must  be  used  for  determining  market 
share.  If  50  percent  or  more  of  the  total  liner 
cargo  carried  by  the  parties  was  non- 
containerized,  only  non-containerized  liner 
movements  must  be  used  for  determining 
market  share.  The  imit  of  measurement  used 
in  calculating  amounts  of  non-containerized 
cargo  must  be  specified  clearly  and  applied 
consistently. 

Part  3 

For  the  preceding  calendar  quarter,  provide 
each  party's  total  liner  revenues  in  the  entire 
geographic  scope  of  the  agreement,  total  liner 
cargo  carried  in  the  entire  geographic  scope 
of  the  agreement,  and  average  revenue.  For 
purposes  of  this  Report,  total  liner  revenues 
means  the  total  revenues,  in  U.S.  dollars,  of 
each  party  corresponding  to  its  total  cargo 
carried  for  its  liner  services  that  fall  xmder 
the  agreement,  inclusive  of  all  ocean  freight 
charges,  whether  assessed  on  a  port-to-port 
basis  or  a  through  intermodal  basis; 
accessorial  charges;  surcharges;  and  charges 
for  inland  cargo  carriage.  Average  revenue 
shall  be  calculated  as  the  quotient  of  each 
party's  total  liner  revenues  in  the  entire 
geographic  scope  divided  by  its  total  cargo 
carried  in  the  entire  geographic  scope. 

When  50  percent  or  more  of  the  total  liner 
cargo  carried  by  all  the  parties  in  the 
geographic  scope  of  the  agreement  during  the 
calendar  quarter  was  containerized,  each 
party  shall  report  only  its  total  carryings  of 
containerized  liner  cargo  (measured  in  TEUs) 
during  the  calendar  quarter,  total  revenues 
generated  by  its  carriage  of  containerized 
Uner  cargo,  and  average  revenue  per  TEU. 
When  50  percent  or  more  of  the  total  liner 
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cargo  carried  by  all  the  parties  in  the 
geographic  scope  of  the  agreement  during  the 
calendar  quarter  was  non-containerized,  each 
party  shall  report  only  its  total  carryings  of 
non-containerized  liner  cargo  during  the 
calendar  quarter  (specifying  the  unit  of 
measurement  used),  total  revenues  generated 
by  its  carriage  of  non-containerized  liner 
cargo,  and  average  revenue  per  unit  of 
measurement.  When  the  agreement  covers 
both  U.S.  inbound  and  outbound  liner 
movements,  inbound  and  outbound  data 
shall  be  stated  separately. 

Part  4(A) 

For  the  preceding  calendar  quarter,  provide 
a  list,  for  the  entire  geographic  scope  of  the 
agreement,  of  the  top  10  liner  commodities 
(including  commodities  not  subject  to  tariff 
publication)  carried  by  all  the  parties  for 
their  liner  services  that  fall  under  the 
agreement.  For  purposes  of  this  Report, 
commodities  shall  be  identified  at  the  4-digit 
level  of  customarily  used  commodity  coding 
schedules.  When  50  percent  or  more  of  the 
total  liner  cargo  carried  by  all  the  parties  in 
the  geographic  scope  of  the  agreement  during 
the  calendar  quarter  was  containerized,  this 
list  shall  include  only  containerized 
commodities.  When  50  percent  or  more  of 
the  total  liner  cargo  carried  by  all  the  parties 
in  the  geographic  scope  of  the  agreement 
during  the  calendar  quarter  was  non- 
containerized,  this  list  shall  include  only 
non-containerized  commodities.  When  the 
agreement  covers  both  U.S.  inbound  and 
outbound  liner  movements,  inbound  and 
outbound  data  shall  be  stated  separately. 

Part  4(B) 

For  the  preceding  calendar  quarter,  provide 
the  cargo  volume  and  revenue  results  for 
each  party  for  each  of  the  major  commodities 
listed  in  part  4(A)  of  this  section, 
corresponding  to  the  same  unit  of 
measurement  used.  For  purposes  of  this 
Report,  revenue  results  means  the  revenues, 
in  U.S.  dollars,  earned  by  each  party  on  the 
cargo  volume  of  each  major  commodity  listed 
in  part  4(A)  of  this  section,  inclusive  of  all 
ocean  freight,  whether  assessed  on  a  port-to- 
port  basis  or  a  through  intermodal  basis; 
accessorial  charges;  surcharges;  and  charges 
for  inland  cargo  carriage.  If  a  parfy  has  no 
cargo  volume  and  revenue  results  for  a 
commodity  listed  in  part  4(A)  of  this  section, 
it  shall  be  noted  by  using  a  zero  for  that  party 
in  response  to  part  4(B)  of  this  section. 


Part  5(A) 

For  the  preceding  calendar  quarter,  provide 
the  amount  of  vessel  capacity  for  each  party 
for  each  of  its  liner  services  that  falls  under 
the  agreement  within  the  entire  geographic 
scope  of  the  agreement,  stated  separately  for 
the  U.S.  inbound  and  outbound  trades  as 
applicable  to  the  geographic  scope  of  the 
agreement.  For  purposes  of  this  Report, 
vessel  capacity  means  a  party's  total 
commercial  liner  space  on  line-haul  vessels, 
whether  operated  by  it  or  other  parties  from 
whom  space  is  obtained,  sailing  to  and/or 
from  the  continent  of  North  America  for  each 
of  its  liner  services  that  falls  under  the 
agreement.  When  50  percent  or  more  of  the 
total  liner  cargo  carried  by  all  the  parties  in 
the  geographic  scope  of  the  agreement  during 
the  calendar  quarter  was  containerized,  the 
amount(s)  of  vessel  capacity  for  each  party 
shall  be  reported  in  TEUs.  When  50  percent 
or  more  of  the  total  liner  cargo  carried  by  all 
the  parties  in  the  geographic  scope  of  the 
agreement  during  the  calendar  quarter  was 
non-containerized,  the  amount(s)  of  vessel 
capacity  for  each  party  shall  be  reported  in 
non-containerized  units  of  measurement.  The 
unit  of  measurement  used  in  calculating  the 
amounts  of  non-containerized  vessel  capacity 
must  be  specified  clearly  and  consistently 
applied. 

Part  5(B) 

For  the  preceding  calendar  quarter,  provide 
the  percentage  of  vessel  capacity  utilization 
for  each  party  for  each  of  its  liner  services 
that  falls  under  the  agreement  within  the 
entire  geographic  scope  of  the  agreement, 
corresponding  to  the  figures  used  in  part  5(A) 
of  this  section,  stated  separately  for  the  U.S. 
inbound  and  outbound  trades  as  applicable 
to  the  geographic  scope  of  the  agreement.  For 
purposes  of  this  Report,  the  percentage  of 
vessel  capacity  utilization  means  a  party's 
total  volume  of  liner  cai^go,  for  each  of  its 
liner  services  that  falls  under  the  agreement, 
carried  on  any  vessel  space  counted  under 
part  5(A)  of  this  section,  divided  by  its  total 
vessel  capacity  as  defined  and  derived  in  part 
5(A1  of  this  section,  which  quotient  is 
multiplied  by  100. 

Part  5(C) 

Provide  a  narrative  statement  describing 
the  nature,  basis,  and  effects  of  any 
significant  changes  in  the  amounts  of  vessel 
capacity  that  occurred  during  the  preceding 
calendar  quarter  for  the  parties'  liner  services 


that  fall  under  the  agreement  within  the 
entire  geographic  scope  of  the  agreement.  For 
purposes  of  this  Report,  the  term  "significant 
changes  in  the  amounts  of  vessel  capacity" 
means  the  removal  fix>m  or  addition  to  a  liner 
service  of  vessels  or  vessel  space  for  a  fixed, 
seasonally  planned,  or  indefinite  period  of 
time,  as  opposed  to  incidental  operational 
changes  when  vessels  may  be  temporarily 
repositioned  or  shifted  from  one  service  to 
another,  or  when  vessel  space  may  be 
temporarily  altered,  on  short  notice.  If  no 
significant  change  occurred  during  the 
calendar  quarter,  it  shall  be  noted  with  the 
term  "none"  in  response  to  part  5(C)  of  this 
section. 

Part  6         i 

Provide  a  narrative  statement  that  clearly 
describes  the  nature,  level,  or  type  of  any 
significant  changes  in  service  at  ports  that 
occurred  during  the  preceding  calendar 
quarter  for  the  parties'  liner  services  that  fall 
under  the  agreement  within  the  entire 
geographic  scope  of  the  agreement.  For  ' 

purposes  of  this  Report,  the  term  "significant 
changes  in  service  at  ports"  means  a  planned 
change  in  port  service  for  a  fixed,  seasonal, 
or  indefinite  period  of  time,  as  opposed  to  an 
incidental  or  unplanned  alteration  in  port 
service  that  was  temporarv-.  If  no  significant 
change  occuired  during  the  calendar  quarter,  ■ 
it  shall  be  noted  with  the  term  "none"  in 
response  to  part  6  of  the  section. 

Section  in 

Section  III  applies  to  all  agreements 
identified  in  46  CFR  535.702(a).  Parties  to 
such  agreements  must  complete  all  items  in 
part  1  of  this  section. 

Part  1(A) 

State  the  name,  title,  address,  telephone 
and  fax  numbers,  and  electronic  mail  address 
of  a  person  the  Commission  may  contact 
regarding  the  Monitoring  Report  and  any 
information  provided  therein. 

Part  KB) 

A  representative  of  the  parties  shall  sign 
the  Monitoring  Report  and  certify  that  the 
information  in  the  Report  and  all  attachments 
and  appendices  are.  to  the  best  of  his  or  her 
knowledge,  true,  correct  and  complete.  The 
representative  also  shall  indicate  his  or  her 
relationship  with  the  parties  to  the 
agreement. 


FEDERAL  MARITIME  COMMISSION 


MONITORING  REPORT  FOR  AGREEMENTS  BETWEEN  OR  AMONG  OCEAN  COMMON  CARRIERS 

Section  I  •  ..... 

Parti  ! 

Agreement  Name: 

FMC  Number:  '  — 


Part  2  Vessel  Capacity  And  Utilization  ^ 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Name 
Time  Period:  [Calendar  Quarter] 
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Carrier  A  (Name) 

Liner  Service  1  [Name] ._. 

Liner  Service  2  

Liner  Service  3  

Etc.  .  .  . 
-Carrier  B 

Liner  Service  1  « 

Liner  Service  2  ^ 

Liner  Service  3  

Etc.  .  .  . 
Etc.  .  .  . 

Part  3  Planned  Changes  ' 

Narrative  statement  on  planned  changes  to  be  implemer  ted  (submit  statement  no  later  than  15  days  after  a  change  has  been  agreed  upon 
but  prior  to  the  implementation  of  the  change): 


(A)  Vessel  Capacity 
lEUs  or  Other  Units] 

(B)  UtiiizaUon 
[Percent] 

XX.XXX 
XX,XXX 
XX.XXX 

XX 
XX 
XX 

XX,XXX 
XX.XXX 
XX,XXX 

XX 
XX 
XX 

Section  11 

Parti 

Agreement  Name: 
FMC  Number:     _ 


Part  2  Market  Share 

Agreement-Wide  Trade  [or  Sub-Trade):  U.S.  Inbound  (cjr  Outbound)  Name 

Time  Period:  [Calendar  Quarter] 


Agreement  Market  Share 

Line  A  [Name]  

Line  B  

Line  C 

Etc.  ... 

Total  Agreement 

Non-Agreement  Market  Share 

Line  X  

LineY  ..; 

Line  Z 

Etc.  ... 

Total  Non-Agreement 

Total  Trade  (or  Sub-Trade]  


TEUs 
[or  other  units] 

Parcel 

X,XXX 

x,xxx 

X.XXX 

XX 
XX 
XX 

x,xxx 

XX 

x,xxx 
x,xxx 
x,xxx 

XX 
XX 
XX 

x,xxx 
x,xxx 

XX 
100 

Part  3  Total  Liner  Cargo  and  Revenues 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Nbme 

Time  Period:  (Calendar  Quarter] 


[Name] 
Carrier  A 
Carrier  B 
Carrier  C 
Etc.  . 


Total 
Revenues 

S 
$ 
$ 


TEUs 
(or  other  units] 

X,XXX 

x,xxx 
x,xxx 


Average 
Revenue 

$ 
$ 


h  Emie 


Part  4  Top  Liner  Commodities 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound) 
-Time  Period:  (Calendar  Quarter] 
[Name] 
Commodity  1  [Name  and  4-Digit  Code] 

TEUs  (or  other  units]  

Revenues ; 

Commodity  2 

TEUs 

Revenues 

Etc.  .  .  . 

Part  5  Veteel  Capacity  and  Utilization 

Agreement-Wide  Trade:  U.S.  Inbound  (or  Outbound)  Name 

Time  Period:  [Calendar  Quarter] 


Carrier  A  [Name] 
Liner  Service  1  [Name] 


Carrier  A 

Carrier  B 

x,xxx 

s 

x,xxx 

$ 

x,xxx 

$ 

x,xxx 
$ 

Etc 


(A)  Vessel  Capacity 
(TEUs  or  Other  Units] 


xx,xxx 


(B)  Utilization 
(Percent] 

XX 


V_ 
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Liner  Service  2 

Liner  Service  3  

Etc.  .  .  .  

Carrier  B 

Liner  Service  1 

Liner  Service  2  !.."'".."" 

Liner  Service  3  

Etc.  ...  ;  

Etc.  ... 

(C)  Narrative  Statement  on  significant  changes  that  occurred  during  the  calendar  quarter: 


xx,xxx 
xx.xxx 


xx.xxx 
xx.xxx 
xx,xxx 


XX 
XX 


XX 
XX 
XX 


Part  6  Port  Service 

Narrative  statement  on  significant  changes  in  service  at  ports  that  occurred  during  the  calendar  quarter: 

Section  in 

Part  1  Contact  Person  and  Certification 

(A)  Person(s)  to  Contact  Regarding  Monitoring  Report. 

(1)  Name 

(2)  Title 

(3)  Firm  Name  and  Business     ZZZIZZ  ~ ^ ~ ~ 

(4)  Business  Telephone  Number  ZZZ^I  ' ~ 

(5)  Fax  Number     = — 

(6)  E-Mail  Address 

(B)  Certification  ~  ' 


Title         ^__^ '— — — - 

Relationship  with  parties  to  agreement  ~  ~ — ^ , 

Signature    : 

Date — ■ 


By  Order  of  the  Commission. 
Bryant  VanBrakle, 

Secretary. 

[FR  Doc.  03-29738  Filed  12-1-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


Tuesday, 
December  2,  2003 


P^rt  in 

Department  of 
Health  and  Human 
Services 

Centers  for  Disease  Control  and 
Prevention 

Capacity  Building  Assistance  To  Improve 
die  Delivery  and  Effectiveness  of  Human 
Immunodefkiency  Virus  (HIV)  Prevention 
Services  for  Racial/Ethnic  Minority 
Populations  and  Prevention  Projects  for 
Community-Based  Organizations;  Notices 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CMitsrs  for  Disease  Control  and 
Prsvsntion 

Capacity  BulkNng  Assistance  To 
Improve  the  Dellv<Bry  and  Effectiveness 
of  Human  Immunodeficiency  Virus 
(HIV)  Prevention  Services  for  Racial/ 
Ethnic  Minority  Populations 

Announcement  Type:  New. 

Funding  Opportunity  Number:  PA 
04019. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.943. 

Key  Dates 

Letter  of  Intent  Deadline:  December 
22,  2003. 

Application  Deadline:  January  26, 
2004. 

I.  Funding  Opportunity  Description 

Aatirarity:  This  program  is  authorized 
under  Sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  42  U.S.C.  Section 
241  and  42  U.S.C.  Section  247b(k)(2). 

Purpose:  The  purpose  of  this 
announcement  is  to  provide  financial 
assistance  to  national  and  regional  non- 
governmental organizations  to  provide 
capacity  building  assistance  (CBA)  to 
community-based  organizations  (CBOs) 
and  health  departments  (HDs)  providing 
HIV  prevention  services,  and  to  HIV 
prevention  community  planning  groups 
(CPGs).  These  entities  are  referred  to  as 
the  "CBA  consumers"  throughout  the 
remainder  of  this  document.  This 
funding  will  enable  the  CBA  consumers 
to  implement,  improve,  evaluate,  and 
sustain  the  delivery  of  effective  human 
immimodeficiency  virus  (HIV) 
prevention  services  for  high-risk  racial/ 
ethnic  minority  populations  of 
unknown  or  negative  serostatus, 
including  pregnant  women,  and  people 
of  color  who  are  living  with  HIV/ AIDS 
and  their  partners. 

The  term  "capacity  building 
assistance"  or  "CBA"  means  die 
provision  of  information,  technical 
assistance,  training,  and  technology 
transfer  for  individuals  and 
organizations  to  improve  the  delivery 
and  effectiveness  of  HIV  prevention 
services.  CBA  does  not  include  the 
delivery  of  direct  HIV  prevention 
services  and  interventions.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  HTV  infection,  CDC's 
Government  Performance  and  Results 
Act  Performance  Plan,  the  goals  of 
CDC's  HIV  Prevention  Strategic  Plan 
through  2005  at  http://www.cdc.gov/hiv/ 
partners/psp.htm  and  Advancing  HIV 
Prevention:  New  Strategies  for  a 


Changii  ig  Epidemic  at  http:// 
www.ci  c.gov/mmwr/PDF/wk/ 
mm521 5.pdf 

Meas  irable  outcomes  of  the  program 
will  be  n  alignment  with  one  (or  more) 
of  the  f(  Uowing  performance  goal(s)  for 
the  National  Center  for  HIV,  STD  and 
TB  Prevention: 

1.  Strengthen  the  capacity  to  develop 
and  im]  ilement  effective  HIV  prevention 
intervei  itions. 

2.  Inc  rease  the  proportion  of  HIV 
infecte(  individuals  who  know  they  are 
infectec . 

3.  Inc  rease  the  proportion  of  HFV- 
infecte(  people  who  are  linked  to 
appropi  iate  prevention,  care,  and 
treatme  it  services. 

4.  De(  rease  the  number  of  persons  at 
high  ri^c  for  acquiring  or  transmitting 
HIV  infection. 

CBA  I  leveloped  under  this  program 
will  be  )rovided  in  four  focus  areas  and 
applica  its  may  apply  for  up  to  two  of 
these  as  follows: 

•  Foe  us  Area  1 — Strengthening 
Organia  ational  Infrastructure  for  HIV 
Prevent  on 

•  Fo(  us  Area  2 — Strengthening 
Intervei  tions  for  HIV  Prevention 

•  Foe  us  Area  3 — Strengthening 
Commu  [lity  Access  to  and  Utilization  of 
HIV  Pre  i/ention  Services 

•  Foe  us  Area  4 — Strengthening 
Commu  lity  Planning  for  HIV 
Prevent  on 

This  I  irogram  announcement  will 
emphasize  regionally  structured 
strategies  within  the  following  regions: 

•  Noith  Region:  CT,  ME,  MA,  NH,  NJ, 
NY,  PR,  RI,  U.S.  Virgin  Islands,  VT 

•  Soi  th  Region:  AL,  AZ,  FL,  GA,  KY, 
LA,  MS.  NM,  NC.  OK,  SC,  TN,  TX 

•  Mi<  -East  Region:  DE,  DC,  IL,  IN, 
MD,  MI  MN.  OH,  PA,  VA,  WV,  WI 

•  Mi<  -West  Region:  CO,  lA,  KS,  MO, 
MT,  NE  ND,  SD,  UT,  WY 

•  Welt  Region:  AK,  AZ,  CA,  HI,  ID, 
NV,  OR  WA,  Guam,  Pacific  Basin: 
Americj  n  Samoa,  Northern  Mariana 
Islands,  Marshall  Islands,  Micronesia, 
Palau 

Applj  :ants  for  Focus  Areas  1,  3,  or  4 
will  be  1  equired  to  work  nationally  but 
implem  mting  regional  strategies.  Refer 
to  the  section  on  Awardee  Activities  for 
additional  requirements.  Applicants  for 
Focus  A  tea  2  will  be  required  to  work 
within  ( ne  of  the  five  regions.  Refer  to 
the  Application  section  of  this 
announcement  for  additional 
information  on  how  this  applies  to  the 
foiu-  major  racial  ethnic  groups  (as  listed 
under  "Qther  Eligibility* 
Requiretnents.") 


Prograa 

The 
follows: 


Goals 
g^als  for  this  program  are  as 


1.  Focus  Area  1 — Strengthening 
Organizational  Infrastructure  for  HIV 
Prevention 

Improve  the  capacity  of  CBOs  to 
strengthen  and  sustain  organizational 
infrastructures  that  support  the  delivery 
of  effective  HIV  prevention  services  and 
interventions  for  high-risk  racial/ethnic 
minority  individuals. 

2.  Focus  Area  2 — Strengthening 
Interventions  for  HIV  Prevention 

Improve  the  capacity  of  CBOs  and 
HDs  to  implement,  improve,  and 
evaluate  HIV  prevention  interventions 
for  high-risk  racial/ethnic  minority 
individuals  of  unknown  serostatus, 
including  pregnant  women,  and  people 
of  color  who  are  living  with  HIV/ AIDS 
and  their  partners. 

3.  Focus  Area  3 — Strengthening 
Commimity  Access  to  and  Utilization  of 
HIV  Prevention  Services 

Improve  the  capacity  of  CBOs  and 
other  community  stakeholders  to 
implement  strategies  that  will  increase 
access  to  and  utilization  of  HIV 
prevention  and  risk-reduction  and 
avoidance  services  (including  those 
under  the  Advancing  HIV  Prevention  ' 
initiative)  for  racial/ethnic  minority 
individuals. 

4.  Focus  Area  4 — Strengthening 
Commimity  Planning  for  HIV 
Prevention 

^  Improve  the  capacity  of  CPGs  and 
HDs  to  include  HIV-infected  and 
affected  racial/ethnic  minority 
participants  in  the  conununity  planning 
process,  and  increase  parity,  inclusion, 
and  representation  (PIR)n3n  CPGs  (for 
more  information,  see  the  HIV 
Prevention  Community  Planning 
Guidance  at  http://www.cdc.gov/hiv/ 
pubs/hiv-cp.htm). 

Performance  Indicators 

To  ensure  quality  programs  and  to 
measure  progress,  applicants  are 
required  to  report  on  core  performance 
indicators  and  performance  indicators 
by  focus  area. 
Core  Performance  Indicators: 
The  core  performance  indicators        ! 
apply  to  all  focus  areas  and  are  as  ~ 
follows: 

1.  proportion  of  all  CDC-funded  CBOs 
receiving  capacity  building  assistance 
through  training; 

2.  proportion  of  CDC-funded  health 
departments  receiving  CBA  related  to 
HIV  prevention  for  racial/ethnic 
minority  populations; 

3.  proportion  of  CBOs  that  report 
agreement  with  timeliness  in 
completion  of  CBA; 
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4.  proportion  of  health  departments 
that  report  agreement  with  timeliness  in 
completion  of  CBA; 

5.  of  the  total  number  of  action  plans, 
the  proportion  of  action  plans 
completed  according  to  the  scheduled 
timeliness; 

6.  proportion  of  CBOs  that  report 
agreement  that  CBA  received  met  their 
needs;  and 

7.  proportion  of  health  departments 
that  report  agreement  that  CBA  received 
met  their  needs. 

Performance  Indicators  by  Focus 
Area: 

Performance  indicators  by  focus  are  as 
follows: 

Focus  Area  1 — ^Proportion  of  CDC- 
funded  CBOs,  by  racial/ethnic  minority 
population  served,  receiving  assessment 
of  organizational  needs; 

•  Focus  Area  2 — Proportion  of  CDC- 
funded  CBOs,  by  racial/ethnic  minority 
population  served,  receiving 
assessments  of  intervention  needs; 

•  Focus  Area  3 — Proportion  of  CBA 
programmatic  events  promoting  HIV 
antibody  testing;  and 

•  Focus  Area  4 — Proportion  of 
Community  Planning  Groups  (CPGs) 
receiving  CBA  on  Parity,  Inclusion,  and 
Representation. 

•  Additional  performance  indicators 
may  be  added  or  refined  over  the  course 
of  the  project  period.  (For  additional 
information  on  performance  indicators, 
see  Application  and  Submission 
Information.) 

Applicants  will  be  responsible  for  the 
followring  in  response  to  the 
performance  indicators: 

a.  Set  baseline,  one-year,  and  five-year 
target  goals  (target  goals  will  be 
negotiated  with  CDC  post-award). 

b.  Use  performance  indicators  for  the 
design  of  a  monitoring  evaluation  plan. 

c.  Collect  process  and  outcome 
monitoring  data  and  report  to  the  CDC. 

Applicants  are  accountable  for 
achieving  performance  target  goals.  If  an 
applicant  fails  to  achieve  their  target, 
CDC  will  work  with  the  applicant  to 
determine  what  steps  can  be  taken  to 
improve  performance.  CDC  involvement 
may  include  technical  assistance, 
conditional  or  restrictive  funding.  If 
your  performance  fails  to  improve,  CDC 
may  reduce  the  award  or  deftuid  your 
program. 

Activities 

Awardee  activities  for  this  program 
are  as  follows: 

General  Awardee  Activities  for  all 
Applicants 

All  applicants  are  required  to 
implement  general  awardee  activities  by 
developing  process  objectives  and 
activities  for  the  following: 


1.  Use  logic  modeling  for  internal 
program  planning  and  conducting  CBA. 
A  program  logic  model  links  outcomes 
(both  short-  and  long-term)  with 
program  activities/processes  and  the 
theoretical  assumptions/principles  of 
the  program. 

2.  Include  input  from  target    • 
consumers  and  other  potential 
consumers  of  the  proposed  services, 
including  people  living  with  HIV/ AIDS. 

3.  Incorporate  cultural  competency 
and  linguistic  and  educational 
appropriateness  into  all  CBA  activities. 

4.  Collaborate  with  CDC,  CDC-funded 
CBA  and  Technical  Assistance  (TA) 
providers,  and  contractors  to  plan  and 
deliver  CBA  that  is  (1)  consistent  with 
CDC  expectations  (as  provided  in 
trainings  for  grantees);  and  (2)  to  avoid 
duplication  of  services. 

5.  Undertake  a  coordinated  systems 
approach  in  the  delivery  of  regionally 
structxu-ed  CBA  services  that  includes 
(a)  notifying,  cooperating  eind 
coordinating  with^tate  and  local  health 
departments  in  the  delivery  of  CBA 
services  within  their  health 
jurisdictions;  (b)  collaborating  with 
other  soiuces  of  CBA  (including  CBA 
providers  in  other  focus  areas)  in  the 
regions  to  plan  and  implement 
comprehensive  CBA;  (c)  conducting 
assessments  of  needs,  community 
resources,  and  social  capital;  (d) 
identifying  and  addressing  gaps  in  CBA 
services;  and  (e)  leveraging  other 
federal,  state  or  local  resources. 

6.  Implement  a  plan  for  developing 
and  maintaining  ongoing  relationships 
with  target  consumers  and  CPGs  for 
which  the  awardee  has  responsibility. 
The  plan  should  include  strategies  for 
conducting  ongoing  assets  assessments 
and  needs  assessments  and  developing 
tailored  CBA  packages  to  be  delivered 
throughout  the  duration  of  the  project 

.  period. 

7.  Develop  protocols  that  respond  to 
new  CBA  requests  following  procedures 
to  be  provided  by  CDC. 

8.  Refer  all  CBA  requests,  which  fall 
outside  of  your  focus  area(s)  to  the  CDC 
capacity  building  assistance  coordinator 
for  appropriate  assignment. 

9.  Participate  in  a  CDC-coordinated 
CBA  network  to  enhance 
communication,  coordination, 
cooperation,  and  training. 

10.  Identify  the  CBA  training  needs  of 
your  own  program  and  staff.  Develop 
and  implement  a  plan  to  address  these 
needs. 

11.  Implement  a  quality  assiu'ance 
strategy  that  ensures  the  delivery  of  high 
quality  services. 

12.  implement  an  evaluation 
monitoring  plan  that  addresses  the 
performance  indicators.  The  plan 


should  outline  the  process  and  outcome 
data  to  be  collected,  identify  sources  of 
information,  methods  by  which 
information  will  be  collected,  process 
for  analyzing  and  interpreting 
information,  and  using  findings  for 
program  improvement. 

13.  Develop  and  implement  an 
effective  strategy  for  marketing  your 
CBA  services. 

14.  Report  planned  group  CBA  events 
to  the  Capacity  Building  Branch  (CBB) 
Training  Calendar  for  dissemination  to 
HIV  prevention  partners  and 
constituents  to  he  provided  by  CDC. 

15.  Facilitate  the  dissemination  of 
information  about  successful  CBA 
strategies  and  "lessons  learned"  through 
replication  packages,  peer-to-peer 
interactions,  meetings,  workshops, 
conferences,  case  studies,  and 
communications  with  CDC  project 
officers. 

Note:  Successful  or  funded  applicants  will 
be  expected  to  attend  several  post-award 
training  events  during  April.  May,  and  June 
2004. 

Focus  Area-Specific  Awardee  Activities 

Focus  Area  1 :  Strengthening 
Organizational  Infrastructiu^  for  HIV 
Prevention 

a.  Develop  tools  and  protocols  for 
assessing  organizational  infrastructure 
system  needs,  resources,  readiness,  and 
gaps. 

b.  Provide  or  ensure  the  provision  of 
CBA  in  organizational  infrastructure. 
Examples  include,  but  are  not  limited 
to:  organizational  assessments  to 
determine  the  needs,  resources, 
readiness,  and  gaps  of  organizational 
infrastructure  systems  (e.g.,  govemajice, 
management,  administration,  personnel, 
and  fiscal);  proposal  development  and 
grant  writing;  personnel  policy 
development;  program  policy 
development,  including  confidentiality 
standards,  and  reporting  rules  and 
regulations;  development  of 
Memorandums  of  Agreement;  resource 
development,  including  development  of 
reimbursement  mechanisms, 
identification  of  other  funding  sources 
and  development  of  public/private 
partnership  strategies;  board 
development  cind  training;  biohazard 
management  and  disposable  protocols; 
licensing  and  certification  issues  for 
HIV  rapid  testing;  management 
information  systems  (MIS)  data 
management;  strategic  plaiming; 
leadership  development;  team  building; 
public  relations;  development  of  501(c)3 
of  the  Internal  Revenue  Code;  human 
resources  management,  including  staff 
and  volunteer  recruitment, 
management,  retention,  and  training; 
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organizational  quality  assurance  and 
monitoring;  program  marketing  and 
public  relations;  personnel  policy 
development;  and  cross-cultiu^ 
communications. 

c.  Create,  coordinate,  and  utilize 
regional  resource  consultant  pools  that 
include  subject  matter  experts  to 
provide  CBA.  To  achieve  cost 
effectiveness,  the  preference  is  for 
brokering  CBA  requests  to  locally  based 
and  culturally  competent  consultants 
and  experts.  Regional  resource 
consultant  pools  should  be  created  in 
each  region  for  which  the  aweudee  has 
responsibility. 

a.  Coordinate  and  support  the 
developmental  needs  of  the  regional 
resource  consultant  pools  by  developing 
training  materials,  diffusing  best 
program  practices  and  interventions  for 
HIV  negative  and  positive  persons,  and 
conducting  orientation  and  training  for 
consultants  to  help  them  deliver 
effective  and  efficient  services. 

Focus  Area  2:  Strengthening 
Interventions  for  HIV  Prevention 

a.  Provide  ongoing  CBA  for  CBOs  in 
the  adaptation,  implementation,  quality 
assurance,  and  evaluation  of  effective 
HIV  prevention  interventions  for  high- 
risk  seronegatives  and  HIV-positive 
racial/ethnic  minority  individuals. 
Examples  of  prevention  interventions 
are:  health  education  and  risk  reduction 
and  avoidance;  outreach  capacity  and 
preparation  for  testing;  testing;  referrals; 
prevention  and  partner  counseling; 
prevention  case  management; 
interventions  to  prevent  perinatal 
transmission;  and  rapid  testing  in  non- 
traditional  settings  such  as  jails,  and 
high-risk  community  venues.  CBA 
provided  must  be  consistent  with  CDC's 
Advtmcing  HIV  Prevention  Initiative, 
the  Compendium  of  Effective  Behavioral 
Interventions  (including  Replicating 
Effective  Programs  and  the  Diffusion  of 
Effective  Behavioral  Interventions),  and 
other  CDC  approved  procedures  and 
protocols.  (For  information  on  the 
Compendium  of  Effective  Behavioral 
Interventions  visit:  http://www.cdc.gov/ 
hiv/pubs/hivcompendium/ 
JOVcompendium.htm.  Provide  CBA  to 
HDs  on  culturally  appropriate  HIV 
prevention  interventions  and  strategies 
for  racial/ethnic  minority  populations. 
Assistance  may  include  needs 

.  assessments  and  adapting  or  adopting 
interventions.  This  may  take  the  form  of 
health  departments  requesting 
assistance  on  behalf  of  their  CBOs. 

b.  Provide  CBA  on  the  diffusion  of 
effective  behavioral  interventions, 
including  training,  cultural  adaptation 
of  curricula,  and  promotion  of  "boxed" 
interventions  from  CDC. 


c.  Cre  tte,  coordinate,  and  utilize 
regional  resource  consultant  pools  that 
include  subject  matter  experts 
(includi  ig  social  and  behavioral 
scientis  s)  to  provide  CBA.  To  achieve 
cost  effc  ctiveness,  the  preference  is  for 
brokerii  g  CBA  to  locally  based  and 
cultiual  y-competent  consultants  and 
experts. 

d.  Co(  rdinate  and  support  the 
-develop  nental  needs  of  the  regional 

resourct  consultant  pools  by  developing 
training  materials,  diffusing  best 
progranj  practices  and  interventions  for 
HIV  neg  itive  and  positive  persons,  and 
conduct  ng  orientation  and  training  for 
consults  nts  to  help  them  deliver 
effective  and  efficient  services. 
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Capac  ity  building  assistance  on  HIV 
prevent;  an  methods  (or  strategies)  can 
include  ibstinence,  monogamy,  i.e., 
being  fa  thful  to  a  single  sexual  partner, 
or  using  condoms  consistently  and 
correctl;  .  These  approaches  can  avoid 
risk  (abs  tinence)  or  effectively  reduce 
risk  for  ilV  (monogamy,  consistent  and 
correct  c  ondom  use). 
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living  with  HIV/ AIDS,  and  perinatal 
HIV  prevention).- 

Note:  Structural  factors  associated  with 
HIV  risk  and  prevention  may  be  broadly 
defined  to  include  physical,  social,  cultural, 
organizational,  community,  economic,  legal 
or  policy  aspects  of  the  environment  that 
impede  or  faciUtate  persons'  efforts  to  avoid 
HIV  infection.  Structural  interventions 
address  one  or  more  of  these  factors. 

b.  Develop  and  implement  a  plan  to 
provide  CBA  to  CBOs  and  community 
stakeholders  on  your  selected  model 
and  strategy.  The  plan  should  identify 
the  CBA  consumers,  capacity  building 
outcomes,  activities,  and  skill  sets  to  be 
imparted. 

Note:  Models  for  increasing  access  and 
utilization  to  HIV  prevention  services  should 
also  emphasize  access  to  and  utilization  of 
other  services  related  to  sexually  transmitted 
diseases,  blood  borne  diseases  (for  Hepatitis 
C)  and  tuberculosis. 

Focus  Area  4:  Strengthening  , 

Community  Planning  for  HIV 
Prevention 

a.  Through  participation  in  the  CDC 
National  Teclmical  Assistance  (TA) 
Providers'  Network  for  HIV  Prevention 
Community  Planning,  provide  CBA  to 
CPGs  and  health  departments  to  assist 
them  in  implementing  HIV  prevention 
community  planning  and  improving  the 
parity,  inclusion,  and  representation  of 
racial/ethnic  minority  populations  in 
the  community  plaiuiing  process. 

b.  Provide  CBA  to  CPGs,  HDs,  CBOs, 
and  other  community  stakeholders  to 
increase  their  knowledge  of,  and  skill 
and  involvement  m,  community 
planning.  Examples  include,  but  are  not 
limited  to,  leadership  development, 
understanding  the  HIV  Prevention 
Community  Planning  Guidance  and  the 
planning  process,  use  of  data  for 
decision-making,  priority  setting,  public 
speaking  euid  persuasion,  parliamentary 
procediu-es  and  meeting  processes, 
group  and  meeting  facilitation,  and 
understanding  public  health  delivery 
systems. 

c.  Participate  in  ongoing  plaiming  and 
coordination  meetings  with  the  CDC 
National  TA  Providers'  Network  for  HIV 
Prevention  Conmiimity  Planning. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  the  program 
activities,  above  and  beyond  routine 
grant  monitoring. 

CDC  Activities  for  this  program  are  as 
follows: 

a.  Supporting  all  funded  awardees  by 
coordinating  a  national  network  of 
capacity  building  providers. 

D.  Providing  consultation  and 
technical  assistance  in  designing, 
plaiming,  developing,  operating,  and 
evaluating  activities  (such  as  progress 
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reporting,  submitting  information  for 
the  training  C£tlendar)  based  on  CDC's 
standards  and  expectations.  CDC  may 
provide  consultation  and  technical 
assistance  both  directly  from  CDC  and 
indirectly  through  prevention  partners, 
such  as  health  departments,  national 
and  regional  minority  partners,  CBA 
partners,  trainers,  contractors,  and  other 
national  organizations. 

c.  Monitoring  the  performance  of 
program  and  fiscal  activities  through 
progress  reports,  data  reporting,  site 
visits,  conference  calls,  and  compliance 
with  federally  mandated  requirements, 
such  as  protection  of  client  privacy. 

d.  Providing  up-to-date  scientific 
information  and  training  on  the  risk 
factors  for  transmitting  HTV  infection 
among  persons  living  with  HIV/ AIDS; 
HIV  prevention  services  for  counseling, 
testing,  and  referral  to  care  and 
treatment;  partner  counseling  and 
proven  effective  behavioral 
interventions  for  people  at  risk  for 
becoming  infected. 

e.  Assisting  in  the  development  of 
collaborative  efforts  with  state  and  local 
health  departments,  HIV  prevention 
community  planning  groups.  CBOs  that 
receive  direct  funding  from  CDC.  and 
other  federally  supported  organizations 
providing  HIV/ AIDS  services. 

f.  Facilitating  the  exchange  of 
information  about  successful 
interventions,  program  models,  and 
"lessons  learned"  through  grantee 
meetings,  workshops,  conferences, 
newsletters,  the  Internet,  and 
communications  with  CDC  Project 
Officers.  CDC  will  also  facilitate  the 
exchange  of  program  information  and 
technical  assistance  among  community- 
based  organizations,  health 
departments,  and  national  and  regional 
organizations. 

g.  Conducting  an  overall  evaluation  of 
the  program. 

11.  Award  Information 

Type  of  Award:  Cooperative 
Agreement. 

CDC  involvement  in  this  program  is 
listed  in  the  Activities  Section  above. 

Fiscal  Year  Funds:  2004 . 

Approximate  Total  Funding:  $21 
million. 

Approximate  Number  of  Awards:  33 
total. 

Focus  Area  1:  Four  (4)  Awards 
Focus  Area  2:  Twelve  (12)  to  Fourteen 

(14)  Awards 
Focus  Area  3:  Twelve  (12)  Awards 
Focus  Area  4:  Four  (4)  Awards 

Approximate  Average  Award: 
Focus  Area  1:  $1.15M  per  year   ^ 
Focus  Area  2:  $690K  per  year 
Focus  Area  3:  $365K  per  year 


Focus  Area  4:  $250K  per  year 

Floor  and  Ceiling  of  Award  Range: 

Focus  Area  1:  Floor  $500K— Ceiling 

$1.8M 
Focus  Area  2:  Floor  $640K — Ceiling 

$750K 
Focus  Area  3:  Floor  $200K— Ceiling 

$530K 
Focus  Area  4:  Floor  $200K — Ceiling 

$300K 

Anticipated  Award  Date:  April  1. 
2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  Five  years. 

Throughout  the  project  period,  CDC's 
commitment  to-Continuation  of  awards 
will  be  conditioned  on  the  availability 
of  funds,  evidence  of  satisfactory 
progress  by  the  awardee  (as  documented 
in  required  reports),  and  the 
determination  that  continued  funding  is 
in  the  best  interest  of  the  Federal 
Government. 

III.  Eligibility  Information 

Eligible  Applicants:  Applications  may 
be  submitted  by  public  and  private 
nonprofit  organizations,  such  as: 

•  National  or  regional  organizations 

•  Universities 

•  Colleges 

•  Faith-based  organizations 

•  Federally  recognized  Indian  tribal 
governments 

•  Indian  tribal  organizations 
Eligibility  is  limited  to  organizations 

that  have  experience  ana  expertise 
providing  capacity  building  assistance 
serx'ices  to  CBA  consumers  ser\'ing 
racial/ethnic  minority  populations.  In 
order  to  be  effective,  these  organizations 
must  have  access  to,  and  credibilitv 
wiih.  racial/ethnic  minority  populations 
in  a  manner  that  is  culturally  competent 
and  facilitates  learning. 

Othei  Eligibility  Requirements 

CBA  developed  under  this  program 
announcement  will  be  delivered  to  CBA 
consumers  serving  one  or  more  of  the 
four  major  racial/ethnic  populations  as 
follows: 

•  Black/African-American 

•  Hispanic/Latino 

•  Asian/Pacific  Islander 

•  American  Indian/Alaska  Native 
Your  organization  is  eligible  to  apply 

if  it  meets  all  of  the  following  criteria: 

1.  Has  a  currently  valid  501  (c)3  tax- 
exempt  status  as  demonstrated  by  a 
valid  Internal  Revenue  Service  (IRS) 
determination  letter. 

2.  Has  a  specific  charge  from  its 
Articles  of  Incorporation,  Bylaws,  or  a 
resolution  from  its  executive  board  or 
governing  body  to  operate  nationally 
[i.e.,  multi-regional)  or  regionally  [i.e., 
multi-state/territory)  within  the  United 
States  or  its  Territories. 


3.  Has  a  three-year  track  record  of 
providing  CBA,  in  the  focus  area  for 
which  you  intend  to  apply  as 
demonstrated  by  agency  documentation 
(including  evaluation  and  annual 
reports,  participant  feedback,  agency 
records,  etc.). 

4.  Has  a  three-year  track  record  of 
providing  CBA  to  consumers  that  serve 
a  major  racial/ethnic  munority 
population(s)  or  of  providing  direct  HIV 
prevention  services  to  a  major  racial/ 
ethnic  minority  population  as 
dociunented  by  annual  agency  reports,  a 
board  resolution,  or  other 
documentation. 

5.  Is  not  a  governmental  or  municipal 
agency,  or  an  affiliate  of  a  governmental 
or  municipal  agency  (e.g.,  health 
department,  school  board,  public 
hospital). 

Notes  for  Applicants: 

1.  If  applying  to  provide  CBA  in 
Focus  Area  2  for  CBA  consumers  that 
serve  Black/African-American  or 
Hispanic/Latino  populations,  you  may 
only  w'ork  in  one  region,  and  your 
organization  must  have  a  presence 
(three-year  track  record  of  providing 
CBA  or  office)  in  that  region. 

2.  If  applying  to  provide  CBA  in 
Focus  Area  2  to  CBA  consumers  that 
serve  Asian/Pacific  Islander  or 
American  Indian/Alaska  Native 
populations,  you  may  work  across  all 
regions. 

3.  Funding  estinfates  and  project 
period  may  change  based  on  the 
availability  of  funds,  scope,  and  quality 
of  the  applications  received, 
appropriateness  and  reasonableness  of 
the  budget  justifications,  and  propo-sed 
use  of  project  funds. 

4.  Continuation  awards  for  a  new  12- 
month  budget  period,  within  an 
approved  five-year  project  period,  will 
be  made  on  the  basis  of  availability'  of 
funds  and  the  applicant's  satisfactory 
progress  toward  achieving  the  stated 
objectives,  and  in  that  the  project 
remains  in  the  best  interest  of  the 
government.  Satisfactory'  progress 
toward  achieving  objectives  will  be 
determined  by  required  progress  and 
data  reports  submitted  by  the  awardee 
and  site  visits  conducted  by  CDC 
representatives. 

Cost  Sharing  or  Matching 

Matching  funds  are  not  required  for 
this  program. 

Note:  Title  2  of  the  United  Stales  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 
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IV.  Application  and  Submission 
Information 

How  to  Obtain  Application  Forms:  To 
apply  for  this  funding  opportunity  use 
application  form  PHS  5161-1.  Forms  are 
available  on  the  CDC  Web  site,  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm.  If 
you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Procurement  and  Grants  Office 
Technical  Information  Management 
Section  (PGO-TIM)  staff  at:  770-488- 
2700.  Application  forms  can  be  inailed 
to  you. 

This  program  announcement  is  the 
definitive  guide  on  application  format, 
content,  and  deadlines.  It  supersedes 
information  provided  in  the  application 
instructions.  If  there  are  discrepancies 
between  the  application  form 
instructions  and  the  program 
announcement,  adhere  to  the  guidance 
in  the  program  annoxmcement. 

To  request  a  CD-ROM  or  hard  copy  of 
the  application  kit  (which  includes  the 
request  for  application,  required  forms. 
Supplemental  Information,  CBA 
Guidelines,  and  other  information), 
contact  CDC's  National  Prevention 
Information  Network  (NPIN)  at  1-800- 
282-7681;  visit  its  Web  site  at  http:// 
_  www.cdcnpin.org,  or  send  requests  by 
fax  to  1-888-282-7681  (TTY  users:  1- 
1800-243-7012).  This  announcement 
and  associated  forms  can  also  be  found 
on  the  CDC  home  page,  http:// 
www.cdc.gov.  Click  on  Fimding 
Opportunities  then  Grants  and 
Cooperative  Agreements. 

You  are  required  to  have  a  Dun  and 
Bradstreet  (DUNS)  number  to  apply  for 
a  grant  or  cooperative  agreement  from 
the  Federal  government.  The  DUNS 
number  is  ajiine-digit  identification 
number,  which  uniquely  identifies 
business  entities.  Obtaining  a  DUNS 
number  is  easy  and  there  is  no  charge. 
To  obtain  a  DUNS  number,  access 
http://www.dunandbradstreet.com  or    - 
call  1-866-705-5711.  For  more 
information,  see  the  CDC  Web  site  at: 
http://www.cdc.gov/od/pgo/funding/ 
pubcommt.htm. 

If  your  application  form  does  not  have 
a  DUNS  nimiber-field,  please  write  your 
DUNS  number  at  the  top  of  the  first 
page  of  your  application,  and/or  include 
your  DUNS  nimiber  in  your  application 
cover  letter. 

Pie-Application  Technical  Consultation 

Technical  consultation  audio- 
conference  calls  for  all  focus  areas  will 
be  held  on  December  16,  2003  at  2  p.m. 
Eastern  Time.  A  repeat  audio- 
conference  call  will  be  held  on  and 


written 


December  18,  2003  at  2  p.m.  Eastern 
Time.  P  ulicipants  may  call  toll-free 
888-65!  -9181.  Please  have  the 
conferei  ice  passcode  ready:  54485. 

Content  and  Form  of  Submission 

Lettei  of  Intent  (LOI):  CDC  requires 
that  you  send  a  LOI  if  you  intend  to 
apply  fc  r  this  program.  Your  LOI  will  be 
used  to  ;auge  the  level  of  interest  in  this 
progran  ,  and  to  allow  CDC  to  plan  the 
applical  ion  review.  Eligibility 
informa  ion  is  not  required  with  the 
LOI.  Yolir  application  should  not 
accomp  my  the  LOI.  Your  LOI  must  be 
n  the  following  format: 
Maj  dmum  number  of  pages:  One 
Fon  t  size:  12-point  unreduced 
Pap  er  size:  8.5  x  11  inches 
Pag }  margin  size:  One-inch 
Prii  ted  only  on  one  side  of  page 
Doi  ble-spaced. 
Yoi  r  LOI  must  contain  the 
foUowir  g  information: 

•  Pro  ;ram  announcement  title  and 
number 

•  Ap]  ilicant's  name  and  address. 

•  Foe  is  area  for  which  you  intend  to 
apply. 

•  If  a  »plying  for  Focus  Area  2,  in 
which  r  !gion(s)  you  intend  to  provide 
services 

•  CB^  L  Consimiers  you  intend  to 
serve. 

Applica  ion 

You  n  lUst  submit  a. signed  original 
and  two  copies  of  your  application 
forms.  \  ou  must  include  a  project 
narrativ  ( with  your  application  forms. 
Your  na  rative  must  be  submitted  in  the 
foUowii  g  format: 

Format 

Your 
in  the  fo  flowing  format: 

•  All  naterial  must  be  typewritten; 
single-s  taced. 

•  Maj  imum  number  of  pages:  40 
pages  (ejccluding  budget,  appendices 
and  attai:hments].  If  your  narrative 
exceeds  khe  page  limit,  only  the  first 
pages,  M|hich  are  within  the  page  limit, 
will  be  Beviewed. 

•  Fon  t  size:  12  point  unreduced. 

•  Pap  3r  size:  8.5  x  11  inches. 

•  Pag !  margin  size:  One-inch. 

•  Prii  ted  only  on  one  side  of  page. 

•  Program  announcement  title  and 
number  rnust  appear  in  the  application. 

•  Tha  original  and  each  copy  of  the 
application  sent  must  be  submitted 
unstaplad  and  unboimd.  Held  together 
only  by  rubber  bands  or  metal  clips;  not 
bound  ia  any  other  way. 

•  Number  each  page,  including 
appendu:es  and  attachments, 
sequentially  and  provide  a  complete 
table  of  contents  to  the  application  and 
its  appei  idices  and  attachments. 


i  ipplication  must  be  submitted 


Please  begin  each  separate  section  of 
the  application  on  a  new  page. 

•  Headers  and  footers  printed  on  one 
side  only. 

•  Applicants  may  not  apply  for  more 
than  two  focus  areas. 

•  Applicants  must  submit  a  separate 
application  for  each  focus  area. 

•  Applicants  must  submit  a  signed 
original  and  two  copies  of  your 
application  forms. 

Proof  of  Eligibility 

Applicants  must  complete  this  section 
on  Proof  of  Eligibility,  including 
providing  the  following  docimients  as 
appropriate.  Failiire  to  provide  the 
required  docimientation  will  result  in 
your  application  being  disqualified  and 
returned  to  you  without  further  review. 

a.  Provide  docimientation  that  your 
organization  has  the  specific  charge 
from  its  executive  board  or  governing 
body  to  operate  nationally  or  regionally 
(i.e.,  a  multi-state/territory)  within  the  . 
United  States  and  its  Territories. 
Documentation  should  include  a  copy 
of  the  section  of  your  organization's 
Articles  of  Incorporation,  Bylaws,  or 
Board  Resolution. 

b.  Provide  a  copy  of  the  current,  valid 
Internal  Revenue  Service  (IRS) 
determination  letter  of  your 
organization's  501(c)  3  tax-exempt 
status. 

c.  Provide  evidence  that  your 
organization  has  a  three-year  track 
record  providing  CBA  in  the  focus  area 
for  which  you  intend  to  apply. 

d.  Provide  evidence  that  your 
organization  has  a  three-year  track 
record  providing  CBA  to  consimiers  that 
serve  the  major  racial/ethnic  minority 
population(s)  identified  in  your 
proposal;  or  providing  direct  HIV 
prevention  services  to  a  major  racial/ 
ethnic  minority  population  identified  in 
your  proposal. 

Abstract 

Please  provide  a  brief  two-page  ~ 
summary  of  your  proposed  program 
activities,  including  the  following 
information: 

a.  A  description  of  your  CBA 
consumers. 

b.  A  description  of  the  major  racial/ 
ethnic  minority  population  that  will  be 
the  focus  for  your  CBA  consmners. 

c.  The  focus  area  for  which  you 
intend  to  apply. 

d.  A  brief  description  of  your  strategy 
that  includes:  (1)  A  description  of  your 
CBA;  (2)  the  conditions  you  are  seeking 
to  change;  and  (3)  the  outcomes  you  are 
seeking  to  achieve. 

e.  If  applying  for  Focus  Area  2, 
indicate  which  region  the  program  will 
serve  and  how  it  will  be  regionally 
structured. 
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Narrative 

You  must  include  a  project  narrative 
with  yom  application  and  must  include 
the  following  items  in  the  order  listed 
below.  Your  application  will  be 
evaluated  on  the  information  in  these 
sections.  It  is  important  to  follow  the 
format  provided  in  laying  out  your 
program  proposal. 

Program-Plan 

The  program  plan  will  include  a 
description  of  your  CBA  program  and 
strategy,  objectives,  activities,  and 
timeline  as  follows: 

CBA  Program  and  Strategy 

a.  If  applying  for  Focus  Area  1, 
provide  a  description  of  yoiu  proposed 
program  and  the  strategy  for 
implementation.  Include  a  description 
of  the  administrative,  financial, 
accounting,  and  human  resource  models 
used  to  build  organizational 
infrastructure  capacity  of  HIV 
prevention  CBOs  (e.g.,  grant  writing, 
fiscal  management,  board  development, 
staff  and  volunteer  development,  and 
strategic  planning). 

b.  If  applying  for  Focus  Area  2, 
provide  a  description  of  your  proposed 
program  and  the  strategy  for 
implementation.  Include  a  description 
of  the  HIV  prevention  interventions  you 
have  helped  to  implement  (adapted  or 
adopted)  or  evaluated.  Your  strategy 
must  include  information  on  how  you 
intend  to  build  capacity  for 
interventions  such  as:  Health  education 
and  risk  reduction  and  avoidance; 
outreach  capacity  and  preparation  for 
testing;  testing;  referrals;  prevention  and 
partner  counseling;  prevention  case 
management;  and  interventions  to 
prevent  perinatal  transmission. 

c.  If  applying  for  Focus  Area  3, 
provide  a  description  of  your  model. 
Also  include  information  on:  (1)  Data 
demonstrating  evidence  that  yoiu  model 
will  be  successful;  (2)  how  this  model 

is  appropriate  for  the  selected 
community;  (3)  conditions  you  expect  to 
influence;  (4)  outcomes  you  expect  to 
achieve;  (5)  a  strategy  for 
implementation;  and  (6)  description  of 
training  materials  including  curricula. 

d.  If  applying  for  Focus  i^ea  4, 
provide  a  description  of  your  proposed 
program  and  the  strategy  for 
implementation.  Include  a  description 
of  how  CPG  needs  will  be  addressed 
including,  but  not  limited  to,  orientation 
to  the  community  planning  process; 
process  management;  parity,  inclusion 
and  representation;  using  data  to 
support  decision  making;  needs 
assessments;  priority  setting; 
intervention  effectiveness;  and 
evaluation  of  the  planning  process. 


Objectives 

What  are  your  objectives  to  address 
the  general  and  focus  area-specific 
awardee  activities  in  the  focus  area  for 
which  you  intend  to  apply? 

Note:  Some  of  these  objectives  should 
address  the  development  of  protocols  for 
these  activities — i.e.,  a  protocol  for 
undertaking  a  coordinated  systems  approach 
to  deUvering  regionally  structured  CBA 
services. 

Activities 

Describe  yoiu-  proposed  activities. 
These  activities  must  relate  to  each  of 
the  objectives  listed  above. 

Timeline 

Provide  a  timeline  and  list  staff 
responsible  for  implementing  activities 
in  the  first  year. 

Program  Experience 

a.  Describe  your  organization's 
program  experience  as  it  relates  to  the 
focus  area  for  which  you  intend  to 
apply. 

b.  Address  the  methods  that  you  have 
used  to  provide  CBA  services  and  to 
whom. 

c.  Address  your  organization's 
program  experience  collaborating  with 
other  CBA  providers  and  state  and  local 
health  departments. 

d.  Address  your  organization's 
program  experience  in  providing  CBA 
that  responds  effectively  to  the  cultural, 
gender,  environmental,  social,  and 
linguistic  characteristics  of  your  CBA 
consumers.  In  answering  this  question, 
describe  the  types  of  services  provided 
and  list  any  culturally-,  linguistically-, 
and  developmentally  appropriate 
curricula  and  materials  that  your 
organization  has  adapted  or  developed. 

Organizational  Capacity 

a.  Submit  your  organizational  chart 
and  indicate  where  the  proposed 
program  will  be  located. 

b.  Describe  your  fiscal  management 
systems  and  how  it  functions. 

c.  Describe  your  human  resource 
management  system  and  how  it 
functions. 

d.  Describe  your  Management 
Information  System  (MIS),  its  functional 
role  and  software  assets. 

e.  Provide  the  number,  and  describe 
the  organizational  expertise,  of  your 
full-time  employees  (FTEs). 

f.  Summarize  how  the  systems  and 
assets  described  above  will  be  used  to 
support  and  manage  the  proposed 
program. 

Evaluation  Monitoring  Plan 

a.  Provide  baseline,  one-year  interim 
and  five-year  overall  target  performance 


goals  based  on  the  copb  performance 
indicators  and  performance  indicators 
by  focus  area. 

b.  E)escribe  the  process  and  outcome 
data  you  will  collect. 

Note:  Data  collected  must  relate  to  your 
objectives  emd  the  performance  indicators. 

c.  Describe  your  methods  for 
collecting,  analyzing,  iqterpreting  and 
reporting  process  and  outcome  data. 

d.  Describe  your  plans  for  using 
process  and  outcome  data  to  improve 
your  program. 

Budget  and  Staffing  Breakdown  and 
Justification: 

a.  Provide  a  detailed  budget  for  each 
proposed  activity.  Justify  all  operating 
expenses  in  relation  to  the  planned 
activities  and  stated  objectives.  CDC 
may  not  approve  or  fund  all  proposed 
activities.  Be  precise  about  the  program 
purpose  of  each  budget  item  and  itemize 
calculations  wherever  appropriate. 

b.  For  each  contract  and  consultant 
contained  within  the  application 
budget,  describe  the  type(s)  of 
organizations  or  parties  to  be  selected 
and  the  method  of  selection;  identify  the 
specific  contractor(s),  if  known;  describe 
the  services  to  be  performed,  and  justify 
the  use  of  a  third  party  to  perform  these 
services;  provide  a  breakdown  of  and 
justification  for  the  estimated  costs  of 
the  contracts  and  consultants;  specify 
the  period  of  performance;  and  describe 
the  methods  to  be  used  for  contract 
monitoring. 

c.  Provide  a  job  description  for  each 
position,  specifying  job  title,  function, 
general  duties,  and  activities.  Also 
provide  salary  range  or  rate  of  pay  and 
the  level  of  effort  and  percentage  of  time 
to  be  spent  on  activities  that  would  be 
funded  through  this  cooperative 
agreement.  If  the  identity  of  any  key 
personnel  who  will  fill  a  position  is 
known,  his/her  name  and  resume 
should  be  attached.  Experience  and 
training  related  to  the  proposed  project 
should  be  noted.  If  the  identity  of  staff 
is  not  known,  describe  your  recruitment 
plan.  If  volimteers  are  involved  in  the 
project,  provide  job  descriptions. 

Note:  If  indirect  costs  are  requested,  you 
must  provide  a  copy  of  your  organization's 
current  negotiated  Federal  indirect  cost  rate 
agreement. 

Funding  Restrictions 

Funding  restrictions,  which  must  be 
taken  into  account  while  writing  your 
budget,  are  as  follows: 

a.  Funds  available  imder  this 
announcement  must  support  CBA  that 
improves  the  capacity  of  the  CBA 
consimiers  to  implement,  improve,  and 
sustain  programs  that  support  the 
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delivery  of  effective  HIV  prevention 
services  for  high-risk  racial/ethnic 
minority  populations. 

b.  Funds  available  under  this 
announcement  (for  Focus  Areas  1  and  2] 
must  support  CBA  that  gives  priority  to 
CBOs  directly-funded  by  CDC,  followed 
by  CQOs  funded  by  state  and  local 
health  departments. 

c.  These  federal  funds  may  not 
supplant  or  duplicate  existing  funding. 
_    d.  No  funds  will  be  provided  for 
direct  provision  of  health  education  and 

'  risk  reduction  and  avoidance  (HERR) 
services  or  patient  care,  including 
substance  abuse  treatment,  niedical 
treatment,  or  medications. 

e.  These  Federal  funds  may  not  be 
used  to  support  the  cost  of  developing 
applications  for  other  federal  funds. 

I.  Before  using  funds  awarded  through 
this  cooperative  agreement  to  develop 
HIV  prevention  materials,  awardees 
must  check  with  the  CDC  National 
Prevention  Information  Network  (NPIN) 
to  determine  if  suitable  materials  are 
already  available.  Also,  materials 
developed  by  awardees  must  be  made 
available  for  dissemination  through  the 
CDC  NPIN.  For  further  information  on 
NPIN  services  and  resources,  contact 
NPIN  at  1-800-458-5231;  visit  its  Web 
site  at  http://www.cdcnpin.org;  or  send 
requests  by  fax  to  1-888-282-7681 
(TTY  users:  1-80O-243-7D12). 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  indirect  cost  rate  agreement.  If 
yoiu-  indirect  cost  rate  is  a  provisional 
rate,  the  agreement  must  be  less  than  12 
months  of  age. 

Guidance  for  completing  your  budget 
can  be  found  on  the  CDC  Web  site,  at 
the  following  Internet  address:  http:// 
www.cdc.gov/od/pgo/funding/ 
budgetguide.htm . 

Additional  information  may  be 
included  in  the  application  appendices. 
The  appendices  will  not  be  counted 
toward  the  narrative  page  limit. 

Appendices 

Jn  addition  to  the  documents  required 
in  the  Proof  of  Eligibility  section  of  your 
application,  the  following  appendices 
should  be  included  in  your  application, 
if  relevant: 

a.  list  of  all  organizations  with  which 
you  will  cooperate  to  avoid  duplication 
pf  effort  and  ensuire  that  gaps  in  CBA 
services  are  addressed.  Include 
Memoranda  of  Agreement  from  each 
such  organization  as  evidence  of 
cooperative  relationships.  Memoranda 
of  Agreement  should  specifically 
describe  the  proposed  cooperative 
activities.  These  documents  must  be 
submitted  annually  with-each  interim 
progress  report. 
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b.  A  li  it  of  culturally-,  linguistically- 
,  and  detelopmentally-appropriate 
materials  that  are  available  and 
current! '  being  delivered. 

c.  A  d  iscription  of  funding  received 
from  CD  Z  or  other  sources  (federal, 
state,  lo<  al,  private,  etc.)  to  conduct 
similar  a  ctivities  that  includes: 

(1)  A  s  ummaiy  of  current  funds  and 
income  i  eceived  to  conduct  CBA 
program !.  This  summary  must  include 
the  nam(  i  of  the  sponsoring 
organiza  ion/source  of  income,  level  of 
funding,  a  description  of  how  the  funds 
have  been  used,  and  the  budget  period. 
In  additi  an,  identify  proposed  personnel 
who  wil  conduct  the  activities  of  this 
project  a  nd  who  are  supported  by  other 
funding  iources  (include  their  roles  and 
responsi  )ilities). 

(2)  A  s  Limmary  of  the  objectives  and 
activities  of  the  funded  programs  that 
are  desci  ibed  above. 

(3)  An  explanation  of  how  funds 
requeste  1  in  this  application  will  be 
used  dif]  erently  or  in  ways  that  will 
expand  i  ipon  programs  that  are 
supporte  d  with  existing  or  future  funds. 

(4)  An  assurance  that  the  requested 
funds  wi  11  not  duplicate  or  supplant 
funds  that  have  been  received  from  any 
other  Federal  or  non-Federal  source. 
CDC-awarded  funds  may  be  used  to 
expand  or  enhance  services^  supported 
by  other  Federal  or  non-Federal  funding 
sources 

d.  Ind«  pendent  audit  statements  from 
a  certifie  1  public  accountant  for  the 
previous  two  vears. 

e.  A  cc  py  of  the  organization's  current 
negotiat*  d  Federal  indirect  cost  rate 
agreemei  it.  if  applicable. 

M  aterials,  which  should  be  part  of 
)lan,  will  not  be  accepted  if  placed 


Note: 

the  basic 

in  the  apdendices 


Submiss  on  Date,  Time,  and  Address 

LOI  D^dline  Date:  December  22, 
2003. 

LOI  Sdbmission  Address:  Submit  your 
LOI  by  e:  cpress,  delivery  service,  or  e- 
mail  to: ;  iamuel  Taveras,  Team  Leader, 
Centers  i  or  Disease  Control  and 
Preventii  »n,  National  Center  for  HIV, 
STD,  an(  TB  Prevention,  Division  of 
HIV/ AID  S  Prevention,  1600  Clifton 
Road,  Mi  ilstop  E-40,  Atlanta.  Georgia 
30333, 1  jlephone:  404-639-5241,  E- 
mail  adiess:  syt2@cdc.gov. 

Applic  ation  Deadline  Date:  January 
26, 2004 

Applic  ation  Submission  Address: 
Submit  3  our  application  by  mail  or 
express  (  elivery  service  to:  Technical 
Informal  on  management-PA  04019, 
CDC  Pro  :urement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341.  i%)plications  will  not  be 
acceptec  by  fax  or  email. 


Explanation  of  Deadlines: 
Applications  must  be  received  in  CDC 
Procurement  and  Grants  Office  by  4 
p.m.  Eastern  Time  on  the  deadline  date. 
If  you  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  your  application  after  closing 
due  to:  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  you  will  be  given  the 
opportunity  to  submit  documentation  of 
the  carrier's  guarantee.  If  the 
documentation  verifies  a  carrier 
problem,  CDC  will  consider  the 
application  as  having  been  received  by 
the  deadline. 

If  you  have  a  question  about  the 
receipt  of  your  application,  first  contact 
your  courier.  If  you  still  have  a  question, 
contact  the  Procurement  and  Grants 
Office — ^Technical  Information 
Management  (TIMS)  staff  at:  770-488- 
2700.  Before  calling,  please  wait  two  to 
three  days  after  the  application 
deadline.  This  will  allow  time  for 
applications  to  be  processed  and  logged. 

CDC  will  not  notify  applicants 
concerning  receipt  of  applications. 

Intergovernmental  Review  of 
Applications  , 

Your  application  is  subject  to 
Intergovernmental  Review  of  Federal 
Programs,  as  governed  by  Executive 
Order  (EO)  12372.  This  order  sets  up  a 
system  for  state  and  local  governmental 
review  of  proposed  federal  assistance 
applications.  You  should  contact  your 
state  single  point  of  contact  (SPOC)  as 
early  as  possible  to  alert  the  SPOC  lo 
prospective  applications,  and  to  receive 
instructions  on  yoixr  state's  process. 
Click  on  the  following  link  to  get  the 
current  SPOC  list:  http:// 
www.  whitehouse.gov/omb/gran  ts/ 
spoc.html. 

V.  Application  Review  Information 

Review  Criteria:  You  are  required  to 
provide  .measures  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the 
"Purpose"  section  of  this 
annoimcement.  Measures  must  be 
objective  and  quantitative,  and  must    • 
measure  the  intended  outcome.  These 
measures  of  effectiveness  must  be       " 
submitted  with4he  application  and  will 
be  an  element  of  evaluation.  Therefore, 
you  must  set  baseline,  annual,  and  five 
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year  overall  target  levels  of  performance 
for  each  core  performance  indicators 
and  performance  indicator  by  focus  area 
identified  in  this  program 
announcement.  Tliese  target  levels  of 
performance  must  be  reflected  in  your 
objectives,  submitted  with  the   . 
application,  and  will  be  an  element  of 
evaluation. 

Each  application  will  be  evaluated 
individually  by  an  independent  review 
group  appointed  by  CDC.  Applications 
will  be  rated  according  to  the  quality  of 
responses  to  the  questions  listed  in  the 
Content  and  Form  of  Submission 
section  of  this  announcement  and  the 
quality  of  the  stated  process  objectives. 
The  critwia  against  which  the  questions 
will  be  rated  and  the  number  of  points 
allocated  to  each  component  of  the 
application  are  listed  below.  Your 
application  will  be  evaluated  against  the 
following  evaluation  criteria: 

1.  Program  Plan 

a.  Is  the  program  and  strategy  based 
on  sound  reasoning  or  evidence?  (10 
points) 

b.  Are  the  proposed  program 
objectives  specific,  measurable, 
achievable,  realistic  and  time-phased? 
(10  points) 

c.  What  is  the  likelihood  that 
proposed  program  activities  will 
accomplish  the  proposed  program 
objectives?  (10  points) 

a.  Is  the  timeline  feasible?  (10  points) 
(40  points) 

2.  Program  Experience 

Is  the  applicant's  program  experience 
relevant  to  the  provision  of  CBA  in  the 
focus  area  for  which  they  intend  to 
apply?  (20  Points) 

3.  Organizational  Capacity 

Does  the  applicant  demonstrate 
current  organizational  capacity  to 
implement  the  focus  area  for  which  they 
are  applying?  (20  Points) 

4.  Evaluation  Monitoring  Plan 

Is  the  evaluation-monitoring  plan 
feasible  and  does  it  address  the  required 
target  goals,  process  and  outcome  data 
collection,  analysis,  and  reporting 
activities?  (20  Points) 

Review  and  Selection  Process:  An 
objective  review  panel  will  evaluate 
yoiir  application  according  to  the 
criteria  listed  above.  In  addition,  the 
following  factors  may  affect  the  funding 
decision: 

1.  CDC's  commitment  to  ensure 
overall  funding  for  CBA  services  that 
serves  each  of  the  four  major  racial/ 
ethnic  minority  populations  for  all  five 
regions. 

2.  CDC's  commitment  to  ensiue~^ 
overall  funding  for  CBA  services  that  is 


distributed  in  proportion  to  the  HIV/ 
AIDS  disease  burden  among  high-risk 
racial/ethnic  minority  populations. 

3.  CDC's  commitment  to  ensiue  that 
overall  funding  for  CBA  services  is 
distributed  proportionally  in  all  regions 
and  according  to  the  number  of  CBA 
consumers  located  in  each  r^on. 

4.  Under  Focus  Area  3,  CDCs 
commitment  to  ensure  that  funding  for 
CBA  serves  different  high-risk  sub- 
groups including,  but  not  limited  to. 
Men  who  have  sex  with  men  (MSM), 
Injection  Drug  Users  (IDU),  women, 
migrant  workers  at  risk  for  HIV  infection 
and  high-risk  youth. 

5.  Under  Focus  Area  3,  CDC's 
commitment  to  ensure  that  funding  for 
CBA  includes  strategies  involving  faith- 
based  organizations. 

VI.  Award  Administration  Infisrmatien 

Award  Notices:  If  your  application  is 
funded,  you  will  receive  a  Notice  of 
Grant  Award  (NGA)  from  the  CDC 
Prociuement  and  Grants  Office.  The 
NGA  shall  be  the  only  binding, 
authorizing  docimient  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  by  an  authorized  Grants 
Management  Officer,  and  mailed  to  the 
recipient  fiscal  ofiicer  identified  in  the 
application. 

Administrative  and  National  Policy 
Requirements:  45  CFR  parts  74  and  92. 

The  following  additional 
requirements  apply  to  this  project: 

•  AR-1  Human  Subjects 
Requirements 

•  AR-2  Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

•  AR-4  HIV/ AIDS  Confidentiality 
Provisions 

•  AR-5  HIV  Program  Review  Panel 
Requirements 

•  AR-7  Executive  Order  12372 
Review 

•  AR-8  Public  Health  System 
Reporting  Requirements 

•  AR-9  Paperwork  Reduction  Act 
Requirements 

•  AR-1 0  Smoke-Free  Workplace 
Requirements 

•  AR-11  Healthy  People  2010 

•  AR-1 2  Lobbying  Restrictions 

•  AR-1 4  Accounting  System 
Requirements 

•  AR-1 5  Proof  of  Non-Prof  it  Status 

•  AR-1 6  Security  Clearance 
Requirement 

•  AR-20  Conference  Support 

•  AR-21  Small,  Minority,  and 
Women-Owned  Business 

•  AR-22  Research  Integrity 
Additional  information  on  these 

requirements  can  be  foimd  on  the  CDC 
Web  site  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
funding/ARs.htm. 


Reporting  Requirements 

You  must  provide  CDC  with  an 
original,  plus  two  copies  of  the 
following  reports: 

1.  First  semi-aimual  progress  report,  it 
can  serve  as  your  interim  progress 
report,  no  less  than  120  days  before  the 
end  of  the  budget  period.  "The  report 
must  contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
and  Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Hem  Budget  and 
Justification. 

e.  Additional  Requested  Information 
-  including:  (1)  Data  related  to 

performance  target  goals;  (2)  data  on 
progress  toward  achieving  objectives;  (3) 
an  inventory  of  total  Individual 
Capacity  Building  Assistance  and 
proactive  training  for  the  reporting 
period;  and  (4)  data  related  to  the 
quality  assiuance  system. 

2.  Second  semi-annual  progress  report 
shall  be  due  30  days  after  eacii  budget 
period  ends.  Specific  guidance  on  what 
to  include  in  this  report  will  be 
provided  three  months  before  the  due 
date.  This  report  should  include  the 
following: 

a.  Base  line  and  actual  level  of 
performance  on  core  performance 
indicators  and  performance  indicators 
by  focus  area. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  Additional  requested  information. 

3.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

4.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

5.  Submit  any  newly  developed 
public  information  resources  and 
materials  to  the  CDC  National 
Prevention  Information  Network 
(formerly  the  AIDS  Information 
Clearinghouse)  so  that  they  can  be    ■ 
incorporated  into  the  ciurent  database 
for  access  by  other  organizations  and 
agencies. 

6.  HIV  Content  Review  Guidelines, 
a.  Submit  completed  Assurance  of 

Compliance  with  the  Requirements  for 
Contents  of  AIDS-Related  Written 
Materials  Form  (CDC  form— 0.1113). 
This  form  lists  the  members  of  your 
program  review  panel.  The  form  is 
enclosed  with  yoiur  application  kit.  The 
current  Guidelines  and  the  form  can 
also  be  downloaded  from  the  CDC  Web 
site:  http://www.cdc.gov/od/pgo/ 
fonninfo.htm.  Please  include  this 
completed  form  with  your  application. 
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This  fonn  must  be  signed  by  the  project 
director  and  authorized  business, 
official. 

b.  You  must  also  include 
documentation  of  approval  by  the 
relevant  review  panel  of  any  HIV 
educational  materials  used  by  your 
project.  Use  the  enclosed  form  Report  of 
Approval.  If  you  have  nothing  to 
submit,  you  must  complete  the  enclosed 
form  No  Report  Necessary.  Either  the 
Report  of  Approval  or  No  Report 
Necessary  must  be  included  with  all 
progress  reports  and  continuation 
requests. 

7.  Address  your  organization's 
adherence  to  CDC  policies  for  securing 
approval  for  CDC  sponsorship  of 
conferences.  If  you  plan  to  hold  a 
conference,  you  must  send  a  copy  of  the 
agenda  to  CtXZ's  Grants  Management 
Office. 

8.  If  you  plan  to  use  materials  using 
CDC's  name,  send  a  copy  of  the 
proposed  material  to  CDC's  Grants 
Management  Office  for  approval. 

Note:  Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
Section  VII.  Agency  Contacts  section  of  this 
announcement. 

Vn.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Centers  for 
Disease  Control  and  Prevention, 
Technical  Information  Management 
Section  (TIMS),  Procurement  and  Grants 
Office,  2920  Brandywine  Road,  Atlanta, 
GA  30341,  Telephone:  770-488-2700. 

For  program  technical  assistance, 
contact:  Samuel  Taveras,  Team  Leader, 
Centers  for  Disease  Control  and 
Prevention.  National  Center  for  HIV, 
STD,  and  TB  Prevention,  Division  of 
HIV/ AIDS  Prevention,  1600  Clifton 
Road,  Mailstop  E-40,  Atlanta,  GA 
30333,  Telephone:  404-639-5241,  E- 
mail  address:  dhapcbapt@cdc.gov. 

For  budget  assistance,  contact:  Carlos 
Smiley,  Grants  Officer,  Centers  for 
Disease  Control  and  Prevention, 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
Georgia  30341-4146,  Telephone:  770- 
488-2722,  e-mail  address: 
anx30cdc.gov. 

Dated:  November  21,  2003. 

Edward  Schnhx, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-29806  Filed  11-26-03;  11:20 
am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMANI  SERVICES 

Centersjfor  Disease  Control  and 
Prevention 

Human  immunodeficiency  Virus  (HIV) 
Prevention  Projects  for  Community- 
Based  Organizations 

Annoi  mcement  Type:  New. 
Fundi  ig  Opportunity  Number:  04064. 
Catak  g  of  Federal  Domestic 
Assistan  ce  Number:  93.939. 

Key  Dati  !S 

Letter  of  Intent  Deadline:  December 
22, 2003 

Applii  ation  Deadline:  February  6, 
2004. 

I.  Fundi  ig  Opportunity  Description 


Author  ty:  This  program  is  authorized 
under  sections  301(a)  and  317(k)(2)  of  the 
Public  Haalth  Service  Act,  [42  U.S.C.  241  and 
42  U.S.C.  247b(k)(2)l,  as  amended.- 

Purpo  ;e:  The  purpose  of  the  program 
announc  ement  is  consistent  with  CDC's 
Govemn  lent  Performance  and  Results 
Act  (GPI  A)  performance  plan  and  the 
CDC  goa  to  reduce  the  number  of  new 
HIV  infe  :tions  in  the  United  States. 
Funds  a]  e  available  under  this 
announc  ement  for  HIV  prevention 
projects  pr  Community-Based 
Organizations  (CBOs). 

This  program  announcement 
addresses  die  "Healthy  People  2010" 
focus  ar4a  of  HIV  Prevention. 

Measiirable  outcomes  of  this  program 
will  be  ih  alignment  with  one  (or  more) 
of  the  fo  lowing  performance  goal(s)  for 
the  Nati(  mal  Center  for  HIV,  STD  and 
TB  Prev(  ntion  (NCHSTP): 

•  Dea  ease  the  number  of  persons  at 
high  risl  for  acquiring  or  transmitting 
HIV. 

•  Incr  jase  the  proportion  of  HIV- 
infected  people  who  know  they  are 
infected, 

•  Inci  jase'  the  proportion  of  HIV- 
infected  people  who  are  linked  to 
approprmte  prevention,  care,  and 
treatmei|t  services. 

•  Strengthen  the  capacity  nationwide 
to  monitpr  the  epidemic,  develop  and 
implemant  effective  HIV  prevention 
interveniions,  and  evaluate  prevention 
program*. 

The  specific  objectives  of  this 
annoimoement  are  to: 

•  Reduce  HIV  transmission. 

•  Increase  the  proportion  of 
individuals  at  high  risk  for  HIV 
infectioi  who  receive  appropriate 
prevent!  jn  services. 

•  Red  ice  barriers  to  early  diagnosis  of 
HIV  infe  :tion. 

•  Incr  sase  the  proportion  of 
individu  als  at  high  risk  for  HTV 


infection  who  become  aware  of  their 
serostatus. 

•  Increase  access  to  quality  HTV 
medical  care  and  ongoing  prevention 
services  for  individuals  living  with  HIV. 

•  Address  high  priorities  identified 
by  the  state  or  locd  HIV  prevention 
Community  Planning  Group  (CPG). 

•  Complement  HIV  prevention 
activities  and  interventions  supported 
by  state  and  local  health  departments. 

Activities 

Throughout  this  program 
announcement,  you  will  be  asked  to 
adapt  and  tailor  CDC  procedures, 
including  Replicating  Effective 
Programs  (REP)  and  Diffusion  of 
Effective  Behavioral  Interventions 
(DEBI)  (see  Attachment  I).  This  program 
announcement  and  all  attachments  for 
this  announcement  are  located  on  the 
CDC  Web  site  http://www.cdc.gov.  To 
view  CDC  procedures,  program 
announcement  attachments  and  other 
available  technical  assistance  visit     -^ 
h  ttp  ://www2a .  cdc.gov/hivpra/ 
pa04064.html.  Definitions  for  terms 
used  frequently  throughout  the  program 
annoimcement  can  be  found  in  the 
Program  Announcement  Glossary  (see 
Attachment  II).  The  terms  defined  below 
are  used  firequently  throughout  the 
program  announcement  and  are  also 
included  in  the  Glossary. 

For  the  purpose  of  this  program 
announcement,  an  individual  at  high 
risk  for  HIV  infection  is  someone  who 
has  had  unprotected  sex  or  has  shared 
injecting  equipment  in  a  high- 
prevalence  setting  or  with  a  person  who 
is  living  with  HIV. 

A  high-prevalence  setting  is  a 
geographic  location  or  community  with 
an  HIV  seroprevalence  greater  than  or 
equal  to  one  percent. 

An  individual  at  very  high-risk  for 
HIV  infection  is  someone  who  {within 
the  past  six  months)  has: 

•  Had  unprotected  sex  with  a  person 
who  is  living  with  HIV. 

•  Had  unprotected  sex  in  exchange 
for  money  or  drugs. 

•  Had  multiple  (greater  than  five)  or 
anonymous  unprotected  sex  or  needle- 
sharing  partners. 

OR 

•  Been  diagnosed  with  a  sexually 
transmitted  disease  (STD). 

If  CDC  fiinds  your  CBO.  you  will  be 
responsible  for  one  or  more  of  the 
following  activities: 

1.  Conducting  targeted  outreach  and 
providing  Healtiii  Education/Risk 
Reduction  (HE/RR)  for  high-risk 
individuals. 

2.  Conducting  targeted  outreach  and 
providing  Counseling,  Testing,  and 
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Referral  (CTR)  services  for  high-risk 
individuals. 

3.  Implementing  one  or  more  of  the 
interventions  below: 

(a)  Prevention  for  individuals  living 
with  HIV  and  their  sex  or  injecting  drug- 
using  partners  who  are  HIV  negative  or 
unaware  of  their  HIV  status. 

(b)  I*revention  for  individuals  at  very 
high  risk  for  HIV  infection. 

(c)  Partner  Coimseling  and  Referral 
Services  (PCRS). 

You  must  also: 

4.  Set  a  baseline  level,  annual  targets, 
and  five  year  overall  target  levels  of 
performance  for  each  core  indicator 
identified  by  CDC  [see  Attachment  III 
for  a  description  of  program 
performance  indicators).  If  your  CBO  is 
funded,  CDC  will  meet  with  you  within 
60  days  to  review  the  indicators.  CDC 
will  help  you  revise  the  indicators  if 
necessary.  If  you  fail  to  achieve  your 
target  levels  of  performance,  CDC  will 
work  with  you  to  improve  performance. 
If  your  performance  fails  to  improve, 
CDC  may  reduce  the  award  or  defund 
your  program. 

5.  Collect  monitoring  and  evaluation 
data  and  report  required  data  to  CDC's 
Program  Evaluation  and  Monitoring 
System  (PEMS)  (see  Attachment  IV  for 
a  description  of  PEMS). 

6.  Refer  individuals  living  with  HIV  to 
prevention  services  and  medical  care 
(including  STD  screening)  if  your  CBO 
is  unable  to  provide  them  directly. 

7.  Refer  individuals  at  very  high  risk 
for  HIV  infection  to  prevention  services 
if  your  CBO  is  unable  to  provide  them 
directly. 

8.  Collaborate  and  participate  in  the 
HIV  prevention  community  planning 

•  process  with  your  local  health 
department. 

9.  Identify  and  address  the  capacitv'- 
building  needs  of  your  program  and 
participate  in  mandatory  CDC- 
sponsored  training. 

In  a  cooperative  agreement,  CDC  staff 
is  substantially  involved  in  program 
activities  in  addition  to  grant 
monitoring.  If  your  CBO  is  funded 
under  this  announcement,  CDC 
involvement  will  include: 

1.  Providing  assistance  and 
consultation  on  program  and 
administrative  issues  directly  or  through 
partnerships  with  health  departments, 
national  and  regional  minority 
organizations,  contractors,  and  other 
natiouEil  and  local  organizations. 

2.  Working  with  you  to  assess  your 
training  needs  and  ensure  that  those 
needs  cue  met. 

3.  Disseminating  current  information, 
including  best  practices,  in  all  areas  of 
HIV  prevention. 

4.  Helping  you  to  adopt  effective 
intervention  models  through  CDC 
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procedm^s,  workshops,  conferences, 
and  other  written  materials. 

5.  Providing  assistance  and 
information  on  new  rapid  HIV  testing 
technologies. 

6.  Helping  you  establish  partnerships 
with  state  and  local  health  departments, 
community  planning  groups,  and  other 
groups  who  receive  federal  funding  to 
support  HIV/ AIDS  activities. 

7.  Ensuring  that  successful  prevention 
interventions,  program  models,  and 
lessons  learned  are  shared  between 
grantees  through  meetings,  workshops, 
conferences,  newsletter  development, 
Internet,  and  other  avenues  of 
communication. 

8.  Monitoring  your  success  in 
program  and  fiscal  activities,  protection 
of  client  privacy,  and  compliance  with 
other  organizational  requirements. 

9.  Developing  program  evaluation 
guidelines  and  protocols  and  program 
monitoring  systems  (including 
indicators)  and  protocols. 

10.  Monitoring  yoiu  progress  toward 
achieving  your  target  level  of 
performance  for  each  core  indicator,  and 
by  working  with  you  if  you  fail  to 
achieve  your  target  levels  of 
performance. 

11.  Providing  assistance  with  required 
program  indicators. 

n.  Award  Information 

Type  of  Award:  Cooperative 
Agreement.  ^ 

Fiscal  Year  Funds:  200A. 

Approximate  Total  Funding: 
$49,000,000. 

CDC  anticipates  the  following 
distribution  of  funds:  $12  million  for 
targeted  outreach  and  health  education/ 
risk  reduction;  $14  million  for  targeted 
outreach  and  counseling,  testing  and 
referral  ser\'ices  (CTR);  and  $23  million 
for  prevention  interventions. 

Approximate  Number  of  Awards:  160. 

Approximate  Average  Award: 
$300,000. 

Floor  of  Award  Range:  $100,000. 

Ceiling  of  Award  Range:  $500,000. 

AnfiCipafed  Award  Date;  June  1,  2004. 

Budget  Period  Length:  12  months. 

Project  Period  Length:  Up  to  5  years. 

Continuation  awards  within  an 
approved  project  period  will  be 
determined  by  the  availability  of  funds  ' 
and  the  best  interest  of  the  Federal 
Government.  To  be  granted  a 
continuation  award,  you  must  have: 

•  Completed  all  recipient 
requirements. 

•  Achieved  your  annual  target  levels 
of  performance  for  each  core  indicator. 

•  Submitted  all  required  reports. 


m.  Eligibility  InCarmation 

Eligible  Applicants 

Applications  may  only  be  submitted 
by  eligible  CBOs.  including  faith-based 
CJBOs.  CBOs  may  apply  under  one  of  the 
following  categories: 

Category  A:  Providing  HFV  prevention 
services  to  members  of  racial/ethnic 
minority  communities  who  are  at  high 
risk  for  HIV  infection. 

Category  B:  Providing  HIV  prevention 
services  to  members  of  groups  at  high 
risk  for  HIV  infection  regardless  of  their 
race/ethnicity. 

Other  Eligibility  Requirements 

To  be  eligible,  yoiu-  CBO  must  m^t 
all  criteria  listed  below.  Your  CBO  must: 

A.  Have  tax-exempt  status. 

B.  Be  located  in  the  area(s)  where 
services  will  be  provided  or  have 
provided  services  in  the  area  for  at  least 
three  years. 

C.  Have  discussed  the  details  of  your 
proposed  CTR  program  with  the  health 
department  and  have  agreed  to  follow 
their  guidelines  for  these  services  if 
your  CBO  provides  them  (see 
Attachment  V  for  a  list  of  requirements). 

D.  Not  be  a  government  or  municipal 
agency,  private  or  public  university  or 
college,  or  private  hospital. 

E.  Not  be  a  501(c)  (4)  organization. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  federal 
funds  constituting  an  award,  grant,  or  loan. 

F.  If  applying  under  Category  A,  your 
CBO  must: 

1.  Have  proof  that  85  percent  of  the 
persons  your  CBO  has  served  in  each  of 
the  last  three  years  were  of  racial/ethnic 
minority  populations. 

2.  Have  provided  HIV  prevention 
services  in  each  of  the  last  three  years 
to  your  proposed  high-risk  population. 

G.  If  applying  under  Categorj'  B,  your 
CBO  must: 

1 .  Have  proof  that  over  50  percent  of 
the  persons  your  program  has  served  in 
each  of  the  last  three  years  were  from 
high-risk  groups,  regardless  of  their 
race/ethnicity. 

2.  Have  a  program  that  has  provided 
HIV  prevention  or  care  services  in  each 
of  the  last  three  years  to  yoiu  proposed 
target  population,  or  have  access  to 
high-risk  populations  who  do  not  have 
the  services  funded  under  this 
announcement  available  in  their 
geographic  area,  such  as  transgender, 
drug-injecting  women,  and  Native 
American  populations. 

Note:  All  information  submitted  with  your 
application  is  subject  to  verification  during 
pre-decisional  site  visits. 
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This  program  announcement  is 
limited  to  CBOs  due  to  their  credibility 
among  individual  living  with  HTV  and 
those  at  very  high  risk  for  HIV  infection. 
CBOs  have  proven  their  ability  to  access 
hard-to-reach  populations  (e.g., 
Intravenous  Drug  Users)  that  have 
traditionally  suffered  exclusion  from 
mainstream  interventions  and  agencies. 

Cost  Sharing  or  Matching 

Matching  funds  are  not  required  for 
this  program. 

TV.  Application  and  Submission 
Information 

Letter  of  Intent  (LOI) 

Inform  CDC  that  you  plan  to  apply  for 
funding  by  filling  out  the  form  foimd  in 
Attachment  VI.  Please  fax,  mail,  or  e- 
mail  your  LOI  to  us  by  December  22, 
2003.  You  may  also  complete  this  form 
online  at:  http://www2a.cdc.gov/hivpra/ 
pa04064.html. 

Although  a  letter  of  intent  is  not 
required,  this  information  will  assist 
CEiC  in  pla£iilng  for  the  review  process. 

Your  LOI  must  contain: 

•  Your  organization  name,  address, 
executive  director. 

•  A  description  of  yovu-  target 
population. 

•  A  statement  of  your  intent  to  apply 
and  category  under  which  you  are 
eligible  to  apply  (e.g..  Category  A  or 
Category  B). 

Yoiu  application  should  not 
accompany  your  LOI. 

How  to  Obtain  Application  Forms:  To 
apply  for  funding  under  this  program 
announcement,  use  application  form 
PHS  5161-1.  Application  forms  and 
instructions  are  available  on  the  CDC 
Web  site,  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  staff  at 
770-48S-2700.  Application  forms  can 
be  mailed  to  you. 

This  program  aimouncement  provides 
final  guidance  on  application  format, 
coi|tent,  and  deadlines.  If  there  are 
differences  between  the  application 
form  instructions  and  the  program 
aimouncement,  adhere  to  the  guidance 
in  the  program  announcement. 
,  You  are  required  to  have-a  Dim  and 
Bradstreet  Data  Universal  Numbering 
System  (DUNS)  number  to  apply  for  a 
grant  or  cooperative  agreement  from  the 
federal  government.  The  DUNS  number 
is  a  nine-digit  identification  number, 
which  uniquely  identifies  business 
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entities,  i  Obtaining  a  DUNS  number  is 
easy  and  there  is  no  charge.  To  obtain 
a  DUNS  ;  lumber,  access  http:// 
www.dm  \andbradstreet.com  or  call  1- 
866-705-5711. 

For  mc  re  iiiformation,  visit  the  CDC 
Web  site  at:  http://www.cdc.gov/od/pgo/ 
funding/pubcommt.htm. 

If  your  application  form  does  not  have 
a  DUNS  1  lumber  field,  please  write  your 
DUNS  m  mber  at  the  top  of  the  first 
page  of  y  aur  application,  and/or  include 
your  DU  iJS  number  in  your  application 
cover  letter. 

Application  (Content  and  Form  of 
Submiss^n 

You  mtist 
and  two 
forms. 

You  mtist 
with  you  • 
narrative 
that  that 
the  entin 

Your 
the  following 

There 
single 
exceeds 


submit  a  signed  original 
:opies  of  your  application 


pages  wi 

•  12 

•  8.5 


p  >int, 
ly 

•  One-  inch 

•  Prin  ed 

•  Helc 
or  metal 


include  a  project  narrative 
application  forms.  Your 
should  address  the  activities 
row  CEO  will  conduct  over 
five-year  project  period, 
n^ative  must  be  submitted  in 
format: 
a  maximum  limit  of  40 
pages.  If  your  narrative 
page  limit,  only  the  first  40 
1  be  reviewed. 

unreduced  font  size. 
1 1  inch  paper. 

margins  on  each  page, 
only  on  one  side  of  paper, 
together  only  by  rubber  bands 
;lips;  not  bound  in  any  other 


sp  iced 


1  le  I 


way. 
This  sdction 


announo  sment 
requirem  3nts 
plans  to 
applicatibn 
your  ansi  vers 
subsectic  ns 
each  que  it 
and  prov  de 
you  fail 
documeijts 
consider!  id 

This  sqction 
program 
measure 
application 
effort  to 
each  indicator 
year  intefim 
levels  of 
for  fundihg 
the  oppo:  1 
interim, 
perform^ce 
guidance 
continua  ion 
jou 


reports, 

your  CBC  i 

your 

core  indicator. 


of  the  program 
defines  program 
You  must  describe  your 
I  ddress  each  requirement.  Your 
will  be  reviewed  based  on 

to  the  questions  in 
A  through  I.  Please  answer 
ion  with  complete  sentences 
all  requested  documents.  If 
provide  the  required 
,  your  application  will  not  be 
for  review. 

also  lists  the  core 
ndicators  that  will  be  used  to 
;our  program's  success.  In  your 
,  you  are  required  to  make  an 
port  on  the  baseline  level  for 
■,  as  well  as  projected  one- 
and  five-year  overall  target 
jerformance.  When  you  apply 
„  continuation,  you  will  have 
:unity  to  revise  your  baseline, 
I  nd  overall  levels  of 
,  as  specified  in  the 
for  completing  your 

application.  In  subsequent 
will  report  on  the  progress 
has  made  toward  achieving 
level  of  performance  for  each 


When  answering  questions  for 
subsections  A-I,  you  must: 

•  Label  your  application  using  the 
subsection  title  and  name  of  the 
subsection  (e.g.,  A.  Eligibility)  if 
applicable. 

•  Use  the  abbreviation  N/A  (not 
applicable),  if  a  question  or  subsection 
does  not  apply  to  your  application. 

A.  EligibUity 

Suggested  length:  ten  pages  or  less. 

This  section  will  not  count  toward  the 
40  page  limit  of  your  application,  but  it 
will  determine  if  you  are  eligible  for 
funding.  Place  all  documents  requested 
in  subsection  A  in  Appendix  A,  labeled 
Proof  of  Eligibility. 

In  your  application,  answer  the 
following  questions: 

1.  Are  you  applying  imder  Category 
A:  Providing  HIV  prevention  services  to 
members  of  racial/ethnic  minority 
communities  who  are  at  high  risk  for 
HIV  infection  or  Category  B:  Providing 
HIV  prevention  services  to  members  of 
groups  at  high  risk  for  HIV  infection 
regardless  of  their  race/ethnicity? 

Note:  For  questions  two  through  five, 
please  provide  documentation.  Proof  of 
location,  history,  and  service  must  include  at 
least  one  copy  of  a  progress  report  describing  ■ 
services  to  the  population  served,  a  letter 
from  one  of  your  funding  organizations, 
process  monitoring  data,  service  utilization 
data  (which  includes  client  characteristics), 
or  a  newspaper  article. 

2.  Does  your  CBO  have  a  valid 
Internal  Revenue  Service  (IRS)  501(c)(3) 
tax-exempt  status  or  state  proof  of 
incorporation  as  a  non-profit 
organization?  If  you  answer  yes,  you 
must  attach  a  copy  of  the  letter  from  the 
IRS  or  a  copy  of  your  state  proof  of 
incorporation.  If  you  answer  no,  you  are 
not  eligible  to  apply  for  funding  under 
this  program  announcement. 

3.  Are  you  located  in  the  area  in 
which  services  will  be  provided,  or  have 
you  provided  services  in  that  area  for  at 
least  three  years? 

4.  If  your  CBO  is  applying  under 
Category  A: 

(a)  What  proportion  of  the  individuals 
your  organization  has  served  during 
each  of  last  three  years  were  members 
of  racial/ethnic  minority  populations? 

(b)  What  evidence  do  you  have  that 
your  CBO  has  provided  HIV  prevention 
services  in  each  of  the  last  three  years 
to  your  proposed  high-risk  population? 

5.  If  your  CBO  is  applying  imder 
Category  B: 

(a)  What  evidence  do  you  have  that 
your  program  has  provided  HIV 
prevention  or  care  services  to  your 
proposed  target  population  during  each 
of  the  last  th^e  years,  or  has  access  to 
high-risk  populations  who  do  not  have 
services  available  in  the  area? 
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(b)  What  proportion  of  individuals 
served  by  your  program  diuing  the  last 
three  years  were  from  high-risk  groups? 

6.  Is  your  organization  a  governmental 
or  municipal  agency,  a  government- 
affiliated  organization  or  agency  (e.g., 
health  department,  school  board,  public 
hospital),  or  a  private  or  public 
university  or  college? 

7.  Is  your  organization  included  in  the 
category  described  in  section  501(c)(4) 
of  the  Internal  Revenue  Code  of  1986 
that  engages  in  lobbying  activities? 

8.  If  you  plan  to  offer  HIV  counseling 
and  testing  or  partner  counseling  and 
referral  services,  have  you  discussed 
your  proposed  program  with  the  health 
department?  Have  you  agreed  to  follow 
the  health  department's  guidelines  for 
these  services?  Provide  a  letter  from  the 
health  department  addressing  each  item 
included  in  the  sample  letter.  (Use 
Attachment  VII). 

9.  Do  you  have  voluntary  counseling 
and  testing,  or  care  or  treatment 
services,  available  onsite?  If  not,  please 
provide  a  letter  of  intent  to  provide 
these  ser\'ices  through  another  agency/ 
agencies. 

10.  Is  your  organijiation  applying  as  a 
single  CBO,  as  a  member  of  a  coalition, 
or  as  a  lead  organization  in  a  coalition, 
e.g.,  a  collaborative  contractual 
partnership?  Please  indicate  which. 

11 .  Is  your  organization  currently 
funded  under  CDC  Program 
Announcement  99091,  99092,  99096, 
00023.  00100. 01033. 01163  or  03003? 
Please  indicate  which  announcement(s). 

B.  Justification  of  Need 

Suggested  length:  five  pages. 

Note:  Contact  your  health  department  to 
obtain  HIV/AIDS  statistics  and  HIV  needs 
assessment  data  developed  for  the 
community  planning  process.  This 
information  will  help  you  answer  the 
questions  in  this  section. 

In  your  application,  please  answer  the 
following  questions: 

1.  What  kind  of  services  does  your 
agency  provide? 

2.  Which  organizations  provide 
similar  services  in  your  area? 

3.  Who  is  your  proposed  target 
population  for  this  program 
announcement?  Complete  Attachment 
VIII  and  include  it  in  your  application 
as  Appendix  B. 

4.  What  are  the  behaviors  that  place 
your  target  population  at  high  risk  for 
HIV  infection  or  for  transmitting  the 
virus? 

5.  How  has  your  proposed  target 
population  been  affected  by  the  HIV/ 
AIDS  epidemic?  [e.g.,  HIV  incidence  or 
prevalence,  AIDS  incidence  or 
prevalence.  AIDS  mortality) 


6.  What  history  do  you  have  serving 
this  population?  (Please  explain  how 
long  you  have  provided  services, 
describe  what  kinds  of  services  have 
been  provided,  describe  the  outcomes  of 
services  you  provided,  and  describe 
your  relationship  with  the  community.) 

7.  How  do  your  staff  members  reflect 
your  proposed  target  population? 
(Please  describe,  in  aggregate,  the 
characteristics  of  your  key  program  staff 
in  terms  of  experience  working  with  the 
target  population,  gender,  race/ 
ethnicity,  HIV  serostatus,  area  of 
behavioral  risk  expertise,  or  other 
relevant  factors.) 

8.  How  will  you  involve  the  target 
population  when  planning  and 
implementing  your  proposed  services? 

9.  How  will  your  proposed  activities 
meet  the  needs  of  your  target  population 
or  improve  available  services? 

10.  What  services  do  you  plan  to 
provide  under  this  program 
announcement?  List  all  that  apply  in 
your  application. 

(a)  Targeted  outreach  and  HE/RR  to 
high-risk  individuals. 

(b)  Targeted  outreach  and  CTR. 

(c)  Prevention  interventions  for 
individuals  living  with  HIV  and  their 
sex  or  injection  drug-using  partners. 

(d)  Prevention  interventions  for 
individuals  at  very  high  risk  for  HIV 
infection. 

(e)  Partner  counseling  and  referral 
services. 

C.  Targeted  Outreach  and  Health 
Education/Risk  Reduction  for  High-Risk 
Individuals 

Suggested  length:  five  pages. 

1 .  If  you  are  applying  for  targeted 
outreach  and  HE/RR  services,  you  must 
conduct  activities  listed  in  sections  F.  G, 
H,  and  I.  You  must  also: 

(a)  Using  CDC  procedures  including 
REP  and  DEBI,  (see  Attachment  I), 
implement  targeted  strategies  to 
increase  the  number  of  high-risk 
individuals  who  reduce  their  risk  for 
HIV  infection  and  consent  to  testing. 
Your  strategies  should  aim  to  reach 
high-risk  individuals  who  have  not 
tested  in  the  last  six  months  or  do  not 
know  their  HIV  serostatus.  Activities 
should  be  conducted  in  a  setting  that  is 
comfortable  and  accessible  to  your 
clients.  Your  strategies  should  also 
improve  access  to  other  local  HIV 
prevention  services.  The  following 
strategies  will  be  supported: 

(1)  Targeted  outreach. 

(2)  Individual-level  interventions. 

(3)  Small  group-level  interventions. 

(4)  Referral  networks. 

(b)  Offer  voluntary  HFV  counseling 
and  testing  to  each  individual  identified 
through  your  program.  If  you  do  not 


conduct  testing,  you  must  establish  a 
formal  agreement  with  another  agency/ 
agencies  to  provide  testing. 

(c)  Collect  and  report  process  and 
outcome  monitoring  data  on  the  services 
you  provide,  including  core 
performance  indicators,  as  directed  in 
the  PEMS  and  the  Evaluation  Guidance. 

2.  In  your  application,  please  answer 
the  following  questions: 

(a)  How  will  you  target  your  efforts  to 
reach  high-risk  individuals  who  have 
not  been  tested  in  the  last  six  months  or 
do  not  know  their  HIV  serostatus? 

(b)  How  will  you  identify  and  address 
barriers  to  accessing  your  target 
population? 

(c)  How  will  you  involve  your  target 
population  when  plaiuiing  and 
implementing  your  proposed  services? 

(d)  How  will  you  ensure  that  your 
activities  will  reach  individuals  at  high 
risk  for  HIV  infection  who  are  unaware 
of  their  HIV  serostatus  or  are  not 
receiving  prevention  or  care  services? 

(e)  How  will  you  adapt  and  tailor 
relevant  CDC  procedures,  including  REP 
and  DEBI,  into  your  existing  or 
proposed  program? 

(f)  How  will  you  ensure  access  to 
voluntarv'  HIV  counseling  and  testing 
services? 

(g)  What  are  your  quality  assurance 
strategies? 

(h)  How  will  you  train,  support,  and 
retain  staff  to  conduct  inter\'entions? 

(i)  How  will  you  ensure  client 
confidentiality? 

(j)  How  will  you  ensure  that  your 
services  are  culturally  sensitive  and 
relevant? 

(k)  What  are  your  baseline  levels, 
projected  one-year  interim,  and  five- 
year  o\erall  target  levels  of  performance, 
for  the  following  core  program 
indicators? 

(1)  The  mean  number  of  outreach 
contacts  required  to  get  one  person  with 
unknown  or  negative  serostatus  to 
access  counseling  and  testing. 

(2)  The  proportion  of  persons  who 
access  counfeling  and  testing  from  each 
of  the  following  interventions: 
individual-level  inter\'entions  and 
group-level  interventions. 

(3)  Proportion  of  persons  that 
completed  the  intended  number  of 
sessions  for  each  of  the  following 
interventions:  Individual-level 
interventions  and  group-level 
interventions. 

D.  Targeted  Outreach  and  Counseling. 
Testing,  and  Referral  Services  (CTR) 

tSuggested  length:  seven  pages. 

1 .  If  you  are  applying  for  targeted 
outreach  and  CTR,  you  must  conduct 
activities  listed  in  sections  F,  G,  H  and 
I.  You  must  also: 
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(a)  Use  CDC  procedures,  including 
REP  and  DEBI,  (see  Attachment  I)  to 
provide  counseling  and  voluntary  HIV- 
testing  services  to  high-risk  individuals 
identified  through  your  outreach 
strategies.  CDC  encourages  recipients  to 
use  a  Clinical  Laboratory  Improvement 
Amendments  (CUA)  waived  rapid  test 
when  appropriate  and  to  process 
confirmatory  tests  at  the  state  or  local 
health  department  laboratory.  (Research 
has  shown  that  the  use  of  rapid  HIV 
tests  increases  the  number  of 
individuals  who  receive  their  results; 
and  knowledge  of  HTV  serostatus 
promotes  safer  behaviors.)  Your 
proposed  activities  must  meet  all  local, 
state,  and  federal  requirements  for  HTV 
prevention  coimseling,  testing,  and 
referral  services.  If  required  by  state 
regulations,  provide  a  letter  of  intent 
bom  a  physician  stating  his/her 
involvement  in  HIV-testing  activities. 
This  letter-must  address  each  item 
included  in  the  sample  letter  (use 
Attachment  VII). 

Funding  may  be  used  to  cover  testing- 
related  costs.  You  must  share  your  plans 
with  the  health  department  and  obtain 
a  letter  of  support  to  be  eligible  for 
funding. 

(b)  Provide  post-test  prevention 
counseling  services  for  persons  whose 
HIV  test  results  are  negative,  but  who 
are  at  ongoing  very  high  risk  for  HIV 
infection.  You  must  also  provide 
appropriate  prevention  interventions  for 
this  population.  If  you  cannot  provide 
these  services  directly,  you  must  refer 
these  individuals  to  appropriate 
prevention  interventions.  Contact  yovu 
health  department  to  identify  available 
referral  services  in  your  area. 

(c)  Provide  post-test  counseling 
services  for  persons  whose  HIV  test 
results  are  positive.  You  must  refer 
these  individuals  to  the  health 
department  for  Partner  Counseling  and 
Referral  Services  (PCRS). 

(d)  Establish  »  formal  agreement  with 
a  laboratory  and  provide  a  plan  for 
ensuring  training,  oversight,  quality 
assiu^nce,  and  compliance  with  CLIA 
requirements  and  relevant  state  and 
local  regulations  applicable  to  waived 
testing,  if  you  will  be  using  a  waived 
rapid  HIV  test.  Obtain  a  CLIA  Certificate 
of  Waiver  or  approval  to  operate  under 
that'laboratory's  CLIA  certificate. 
Submit  a  letter  of  support  from  the 
laboratory.  Include  this  document  as 
Appendix  C. 

(e)  Implement  strategies  to  reduce 
youi  target  population's  barriers  to 
accessing  CTR  services  (e.g.,  economic 
barriers,  enviroiunental  barriers,  ^ 
cultiual  barriers..and  Social  barriers). 

(f)  Collect  and  report  counseling  and 
testing  data,  including  core  performance 


indicate!  s,  as  directed  in  the  PEMS  and 
the  Evali  lation  Guideuice,  and  follow 
required  health  department  reporting 
procedui  es. 

(g)  Rej  ort  confirmed  HIV-positive 
tests  to  s  ate  and  local  health 
departmi  »nts,  following  all  rules  and 
regulatio  ns  regarding  HTV  and  AIDS 
surveilla  nee. 

2.  In  y  )ur  application,  please  answer 
the  foUo'  ving  questions: 

(a)  Ho'  V  will  you  ensure  that 
counseli  ig  and  testing  activities  will 
reach  hij  h-risk  individuals  who  have 
not  teste  1  in  the  last  six  months  or  do 
not  knov  •  their  HIV  serostatus? 

(b)  Ho'  V  will  you  identify  and  address 
your  taraet  population's  barriers  to 
accessing  voluntary  HIV  counseling  and 
testing  services? 

(c)  How  will  you  ensure  that  clients 
receive  their  test  results,  particularly 
clients  wiho  test  positive? 

(d)  How  will  you  ensiue  that 
individuals  with  initial  HIV-positive 
test  results  will  receive  confirmatory 
tests?  (If  vou  do  not  provide 
confirmaRory  HIV  testing,  you  must 
provide  ^  letter  of  intent  or 
memorandum  of  agreement  with  an 
external  laboratory  documenting  the 
process  through  which  initial  HIV- 
positive  test  results  will  be  confirmed.) 

(e)  Hoir  will  you  involve  the  target 
population  when  planning  and 
implementing  your  proposed  services? 

(f)  Ho\f  will  you  adapt,  tailor,  and 
implemebt  relevant  CDC  procedures, 
including  REP  and  DEBI? 

(g)  Wh^t  are  your  quality  assiuance 
strategiei? 

(h)  How  will  you  train,  support,  and 
retain  sti  ff  providing  counseling  and 
testing? 

(i)  Ho\  r  will  you  ensure  client 
confidentiality? 

(j)  How  will  you  ensure  that  your 
services  ue  culturally  sensitive  and 
relevant] 

(k)  Wh  It  are  your  baseline  levels  and 
projectec  one-year  interim  and  five-year 
overall  ti  jget  levels  of  performance  for 
the  foUoi  ving  core  program  indicators? 

(1)  Per  :ent  of  newly  identified, 
confirmc  d  HIV-positive  test  results 
among  a]  1  tests  funded  by  CDC  and 
reported  by  your  organization. 

(2)  Per  :ent  of  newly  identified, 
confirme  i  HIV-positive  test  results 
delivered  to  clients. 
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E.  Prevei  ition  Interventions 

Suggei  ted  length:  seven  pages. 

are  applying  for  funding  to 
irevention  services,  you  must 
ictivities  listed  in  sections  F,  G, 
You  must  also: 
ement  one  or  more  of  the 
interventions  below  using  standard  CDC 


procedures;  including  REP  and  DEBI 
(see  Attachment  I): 

(1)  Prevention  interventions  for 
individuals  living  with  HIV,  and  their 
sex  and  injection  drug-using  partners 
who  are  HIV  negative  or  are  unaware  of 
their  HIV  serostatus. 

(2)  Prevention  interventions  for 
seronegative  individuals  at  very  high 
risk  for  HIV  infaction. 

(3)  Partner  Counseling  and  Referral 
Services  (PCRS). 

(b)  If  you  want  to  provide  PCRS,  you 
must  work  with  your  health  department 
and  meet  all  local,  state,  and  federal 
requirements  for  providing  these 
services.  Obtain  a  letter  of  agreement 
ftt)m  your  health  department  which 
must  also  state  that  your  CBO  meets  all 
local,  state,  and  federal  requirements. 
This  letter  must  address  each  item 
included  in  the  sample  letter.  (Use 
Attachment  VII.) 

(c)  Collect  and  report  process  and 
monitoring  data  on  these  services, 
including  core  performance  indicators, 
as  directed  in  the  PEMS  and  Evaluation 
Guidance. 

2.  In  yoiu  application,  for  each  service 
you  plan  to  provide,  please  answer  the 
following  questions: 

(a)  What  are  your  proposed 
prevention  interventions? 

(b)  How  will  you  identify  and  offer    ' 
services  to  individuals  living  with  HIV, 
and  their  sex  and  injection  drug-using 
partners  who  are  HIV  negative  or  who 
do  not  know  their  HIV  status? 

(c)  How  will  you  identify  and  offer 
services  to  individuals  at  very  high  risk 
for  HIV  infection? 

(d)  Where  will  you  provide 
prevention  services?  (Please  describe 
the  setting.) 

(e)  How  will  you  maintain  and  retain 
individuals  in  your  prevention 
intervention(s)? 

(f)  How  will  you  coordinate 
prevention  services  with  other  case 
management  and/or  treatment  providers 
for  individuals  living  with  HIV? 

(g)  How  will  you  ensiu-e  that 
prevention  services  do  not  duplicate 
services  provided  by  the  Ryan  White 
Care  Act  program? 

(h)  How  will  you  address  barriers 
related  to  partner  counseling  and 
referral  services? 

(i)  What  are  the  qualifications  of  staff 
providing  prevention  services? 

(j)  How  will  you  involve  the  target 
population  when  planning  and 
implementing  yout  proposed  services? 

(k)  How  will  you  adapt,  tailor,  and 
implement  relevant  CDC  procedures, 
including  REP  and  DEBI? 

(1)  What  are  your  quality  assurance 
strategies? 


(m)  How  will  you  train,  support,  and 
retain  staff  to  provide  these 
interventions? 

(n)  How  will  you  ensure  services  are 
culturally  sensitive  and  relevant? 

(0)  How  will  you  ensure  client 
confidentiality?     - 

(p)  What  are  your  baseline  levels, 
projected  one-year  interim,  and  five- 
year  target  levels  of  performance  for  the 
following  core  program  indicators 
relevant  to  your  program: 

(1)  Proportion  of  persons  living  with 
HIV  and  their  sex  and  injection  drug- 
using  partners  who  are  HIV  negative  or 
who  do  not  know  their  HTV  status  that 
completed  the  intended  niunber  of 
sessions  for  each  of  the  prevention 
interventions  supported  by  this  program 
annoimcement. 

(2)  Proportion  of  persons  at  very  high 
risk  for  HTV  infection  who  completed 
the  intended  number  of  sessions  for 
each  of  the  prevention  interventions 
supported  by  this  program 
announcement. 

(3)  Percent  of  HIV  infected  persons 
who,  after  a  specified  period  of 
participation  in  each  of  the  prevention 
interventions  supported  by  the  program 
announcement,  report  a  reduction  in 
sexual  or  drug-using  risk  behaviors  or 
maintain  protective  behaviors  with 
seronegative  partners  or  with  partners  of 
unknown  status. 

(4)  Percent  of  contacts  with  unknown 
or  negative  serostatus  receiving  an  HIV 
test  after  PCRS  notification. 

(5)  Percent  of  contacts  with  a  newly 
identified,  confirmed  HIV-positive  test 
among  contacts  who  are  tested. 

(6)  Percent  of  contacts  with  a  known, 
confirmed  HIV-positive  test  among  all 
contacts. 

F.  Evaluation  and  Monitoring 
Intervention  Activities 

Suggested  length:  five  pages. 

1.  You  must: 

(a)  Collect  and  report  client-level  data. 

(b)  Collect  and  report  standardized 
process  and  outcome  monitoring  data 
consistent  with  CDC  requirements. 

(c)  Enter  and  transmit  data  for  CDC- 
funded  services  on  CDC's  browser-based 
system  or  describe  plans  to  make  a  local 
system  compatible  with  CDC's  system. 
(There  is  a  description  of  PEMS  in 
Attachment  IV.) 

(d)  Collect  and  report  data  consistent 
with  CDC  requirements  to  ensure  data 
quality  and  security  and  client 
confidentiality. 

(e)  Collaborate  with  CDC  to  assess  the 
impact  of  HIV  prevention  activities  and 
participate  in  special  projects  upon 
request. 

2.  In  your  application,  please  describe 
your: 
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(a)  Ciuxent  system  of  data  collection 
and  methods  for  reporting  HIV 
prevention  activities  including  data 
system  specifications  and  data 
management  information  systems. 

(b)  Capacity  to  collect  and  report 
client-level  data  for  HIV  prevention 
services  and  the  effect  of  those  services 
on  chent  HIV  risks  and  health  service 
utilization. 

(c)  Plans  to  identify  and  address 
barriers  and  facilitators  to  the  collection 
of  client-level  demographic  and 
behavioral  characteristics. 

(d)  Plans  to  ensiu-e  that  data  quality 
and  seciu-ity  are  consistent  with  CDC 
requirements  and  guidelines. 

(e)  Willingness  to  collaborate  with 
CDC  in  the  design  and  implementation 
of  other  evaluation  projects. 

(f)  Technical  assistance  needs  to  meet 
evaluation  and  monitoring 
requirements. 

(g)  Baseline  level,  one-year  interim, 
and  five-year  overall  target  levels  of 
performance  for  the  following  core 
indicator:  proportion  of  client  records 
with  the  CDC-required  demographic  and 
behavioral  risk  information. 

G.  Referral  Activities 

Suggested  length:  four  pages. 

1.  For  services  not  available  through 
your  organization,  you  must: 

(a)  Collaborate  with  other  agencies  to 
increase  the  number  of  persons  who 
receive  comprehensive  services 
including  prevention,  testing,  medical 
care,  mental  health,  and  drug  abuse 
treatment. 

(b)  Develop  a  formal  agreement  such 
as  a  memorandum  of  understanding 
with  each  collaborating  agency  serving 
persons  identified  through  your 
program  within  six  months  of  funding. 

(c)  Track  referral  activities  and  their 
outcomes.  You  must  document  the  type 
of  referral  (e.g.  mental  health,  housing), 
date  of  referral,  and  outcome  of  referral 
(such  as  completion  of  first 
appointment). 

(d)  Collect  and  reporfdata  on 
referrals,  including  core  performance 
indicators,  as  directed  in  the  PEMS  and 
Evaluation  Guidance. 

2.  In  your  application,  you  must: 

(a)  Describe  your  plans  to  develop  a 
referral  network  to  ensure  that  clients 
identified  through  your  program  have 
access  to  comprehensive  ser\^ices 
including  access  to  primary  care,  life- 
prolonging  medications,  and  essential 
support  services  that  will  maintain  HIV- 
positive  individuals  in  systems  of  care. 

(b)  Provide  documentation  of  any 
formal  agreements  with  providers  and 
other  agencies  where  your  clients  may 
tfe  referred. 

(c)  Specify  baseline  levels,  projected 
one-year  interim,  and  five-year  overall 


performance  levels  for4he  following 
core  indicator:  The  mean  number  of 
outreach  contacts  required  to  get  a 
person  living  with  HIV,  and  their  sex 
and  injection  drug-using  partners,  or  an 
individual  at  very  high  risk  for  HIV 
infection,  to  access  referrals  made  under 
this  program  annoimcement. 

H.  Collaboration  and  Coordination  With 
the  HTV  Prevention  Community 
Planning  Process  and  Local  Health 
Department 

Suggested  length:  three  pages. 

1.  You  must: 

(a)  Collaborate  and  coordinate 
activities  with  the  HIV  prevention  CPG 
and  local  health  department. 
Collaboration  activities  may  include 
participating  in  the  needs  assessment 
process,  reviewing  and  commenting  on 
plans,  presenting  an  overview  of  your 
project  activities  to  the  CPG  in  their 
jurisdiction  and  making  clients 
available  for  focus  groups  and  other 
planning  activities.  Coordination 
activities  may  include  sharing  progress 
reports,  program  plans,  and  monthly 
calendars  with  state  and  local  health 
departments,  CPGs,  and  other 
organizations  and  agencies  involved  in 
HiV  prevention  activities  serving  your 
target  population. 

(d)  Participate  in  the  HIV  prevention 
commvuiity  planning  process. 
Participation  may  include  involvement 
in  workshops,  attending  meetings, 
serving  as  a  member  of  the  CPG,  and 
becoming  familiar  with  and  utilizing 
information  from  the  community 
planning  process,  such  as  the 
epidemiologic  profile,  needs  assessment 
data,  and  intervention  strategies. 
Membership  in  the  CPG  is  not  required, 
and  it  is  determined  by  the  group's 
bylaws  and  selection  criteria. 

2.  In  your  application,  describe  your 
plans  to: 

(a)  Participate,  collaborate,  and 
coordinate  with  the  HFV  prevention 
CPG. 

(b)  Participate,  collaborate,  and 
coordinate  with  the  local  health 
department. 

(c)  Participate  in  the  HIV  prevention  . 
community  planning  process. 

I.  Capacity  Building 

Suggested  length:  four  pages. 
1.  You  must: 

(a)  Conduct  a  capacity-building  needs 
assessment. 

(b)  Develop  a  comprehensive  . 
capacity-building  plan  based  on  the 
outcomes  of  the  needs  assessment. 

(c)  Share  any  new  CBA  needs  that 
develop  during  the  project  period  with 
your  project  officer. 

(d)  Attend  a  grantee  orientation  for 
administrative  and  progranunatic  staff. 
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(e)  Participate  in  any  mandatory 
training  conducted  or  sponsored  by 
CDC. 

(f)  Ensure  that  your  CBO's  financial 
manager  attends  a  CDC-sponsored 
financial  training.  If  the  financial 
manager  leaves  your  agency,  his/her 
replacement  must  attend  training  within 
six  months. 

2.  In  your  application,  please  euiswer 
the  following  questions: 

(a)  What  are  your  immediate, 
intermediate  and  long  term  CBA  needs; 
and  how  do  you  plan  to  address  them? 

(b)  How  do  you  plan  to  share  any  new 
CBA  needs  that  develop  during  the 
project  period  with  your  project  officer? 

J.  Guidance  on  Use  of  Funds 

You  must  consider  the  following 
funding  restrictions  when  you  are 
creating  your  project  budget: 

•  Funds  may  be  used  to  hire 
contractors  or  support  coalition  partners 
to  strengthen  program  activities.  CDC 
encourages  you  to  develop  coalitions 
with  other  prevention  providers, 
medical  providers,  and  health 
departments  to  implement  your 
proposed  program;  however,  your  CBO, 
not  the  contract  organization(s)  or  the 
coalition  partner{s),  must  conduct  the 
largest  portion  of  the  activities 
(including  managing  the  program  and 
activities)  funded  by  this  award. 

•  Funds  cannot  be  used  to  provide 
medical  or  substance  abuse  treatment. 

If  you  are  requesting  indirect  costs  in 
your  budget,  you  must  include  a  copy 
of  your  negotiated  indirect  cost  rate 
agreement.  If  your  indirect  cost  rate  is 
a  provisional  rate,  the  agreement  must 
be  less  than  12  months  of  age. 

For  budget  guidance,  visit  the  CDC 
Web  site  http://www.cdc.gov/od/pgo/ 
funding/budgetguide.htm. 

Submission  Date,  Time,  and  Address 

LOI  Deadline  Date:  December  22, 
2003.. 

LOI  Submission  Address:  Submit  your 
LOI  by  express  delivery  service,  or  e- 
mail  to:  William  Bancroft,  Public  Health 
Analyst,  CDC,  NCHSTP.  DHAP,  IR,  1600 
Clifton  Road.  MS  E58,  Atlanta,  GA 
30333,  Pa04064%cdc.gov. 

Application  Deadline  Date:  February- 
6.  2004. 

Application  Submission  Address: 
Submit  your  application  by  mail  or 
express  delivery'  service  to:  Technical 
Information  Management — PA#  04064, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341. 

Explanation  of  Deadlines: 
Applications  must  be  received  in  the 
CE)C  Procurement  and  Grants  Office  by 
4  p.m.  Eastern  Time  on  the  deadline 


date.  If  y  )u  send  your  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  service,  you  must 
ensure  tl  at  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  CDC 
receives  ^our  application  after  closing 
due  to:  {:  )  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  deliv(  ry  by  the  closing  date  and 
time,  or  1 2)  significant  weather  delays  or 
natural  d  isasters,  you  will  be  given  the 
opportur  ity  to  submit  documentation  of 
the  carrii  r's  guarantee.  If  the 
documer  tation  verifies  a  carrier 
problem,  CDC  will  consider  the 
applicati  jn  as  having  been  received  by 
the  dead  ine. 

If  your  application  does  not  meet  the 
submissi  m  deadline,  it  will  not  be 
eligible  f  ir  review  and  will  be 
discarde<  .  You  will  be  notified  that  you 
did  not  n  leet  the  submission 
requirem  3nts. 

CDC  w  ill  not  be  sending  postcards  to 
confirm  i  pplication  receipt.  Please 
contact  y  Dur  mail  carrier  to  confirm 
delivery.  If  you  still  have  questions, 
contact  tl  le  PGO-TIM  staff  at  770-488- 
2700.  Be  ore  calling,  please  wait  two  to 
three  daji  s  after  the  application 
deadline  This  will  allow  time  for  the 
applicati  )ns  to  be  processed  and  logged, 

Intergo  vemmental  Review  of 
Applicat  ons:  Executive  Order  12372 
does  app  y  to  this  program. 

V.  Appli(  ation  Review  Information 
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Criteria:  You  are  required  to 
4ieasures  of  effectiveness  that 
strate  the  accomplishment  of 
ariolis  identified  objectives  of  the 
ve  agreement.  Measures  of 
ess  must  relate  to  the 
ce  goals  stated  in  the 
section  of  this 

.  Measures  must  be 
and  quantitative,  and  must 
he  intended  outcome.  These 
of  effectiveness  must  be 
with  the  application  and  will 
ele:  nent  of  evaluation. 

i  le  2  steps  to  the  evaluation 


irst  step  of  the  evaluation 
;  our  application  will  be 
based  on  each  item  referenced 
rV.,  entitled.  "Application 
Subriission  Information."  Your 
applicati  )n  will  be  evaluated  by  an 
indepenc  ent  review  panel  assigned  by 
CDC.  Th(  panel  will  assign  your 
application  a  score  using  scored 
evaluatia  a  criteria  as  specified  in 
Section  \  .,  entitled,  "Application 
Review  Liformation,"  and  based  on  your 
response^  to  the  questions  in  Section 


IV.,  entitled,  "Application  and 
Submission  Information"  beginning 
with  B.  Justification  of  Need.  Yotu- 
application  will  be  ranked  based  on  this 
score.  The  highest-ranked  applications 
will  be  considered  for  a  pre-decisional 
site  visit  (Step  two). 

Step  Two 

The  second  step  of  the  review  process 
is  conducted  via  pre-decisional  site 
visits  which  are  worth  100  points.  To  be 
considered  for  funding,  you  must  score 
at  least  70  points  during  this  process.  If 
you  fail  to  reach  70  points,  your  CBQ 
will  be  disqualified.  CDC  will  invite 
health  department  staff  to  participate  in 
the  site  visit. 

Criteria  for  Step  One:  Application 
Review 

Your  application  will  be  evaluated  on 
the  following  criteria: 

A.  Eligibility  (not  scored) 

This  section  of  your  application  will 
be  reviewed  to  determine  if  you  are 
eligible  for  funding. 

B.  Justification  of  Need  (200  points) 

This  section  of  your  application  will 
be  scored  based  on  your  description  of: 

•  The  target  population's  needs. 

•  How  your  proposed  intervention 
meets  the  needs  of  the  jurisdiction's  HIV 
Prevention  Comprehensive  Plan. 

•  Your  experience  and  credibility  in 
working  with  the  proposed  target 
population. 

C.  Targeted  Outreach  and  Health 
Education/Risk  Reduction  for  High-Risk 
Individuals  (150  points) 

This  section  of  your  application  will 
be  scored  based  on  your  target  levels  of 
performance  for  each  core  indicator  and 
your  plans  to: 

•  Increase  the  number  of  persons  at 
high  risk  for  HIV  infection  who  learn 
their  HIV  serostatus. 

•  Identify  persons  at  high  risk  for  HIV 
infection. 

•  Identify  and  address  your  target 
population's  barriers  to  accessing  HE/ 
RR. 

•  Involve  the  target  population  when 
planning  and  implementing  your 
program(s}. 

•  Adapt  and  tailor  CDC  procedures, 
including  REP  and  DEBI. 

•  Offer  voluntary  HIV  counseling  and  ' 
testing  to  each  individual  reached  by 
your  program. 

•  Ensure  that  individuals  who 
consent  to  HIV  testing  receive  a  test 
either  through  your  CBO  or  via  referral. 

•  Develop,  implement,  and  maintain 
quality  assurance  strategies. 

•  Train,  support,  and  retain  staff. 


•  Ensure  client  confidentiality. 

•  Ensure  cultural  sensitivity  and 
relevance  of  your  interventions. 

D.  Targeted  Outreach  and  Counseling, 
Testing,  and  Referral  Services  (CTR) 
(150  points) 

This  section  of  your  application  will 
be  scored  based  on  your  target  levels  of 
performance  for  each  core  indicator  and 
your  plans  to: 

•  Identify  high-risk  individuals  who 
have  not  tested  within  the  past  six 
months  or  do  not  know  their  HIV 
serostatus  for  voluntary  counseling  and 
testing. 

•  Identify  and  address  your  target 
population's  barriers  to  accessing 
counseling  and  testing  services. 

•  Ensure  clients  receive  their  test 
results. 

•  Ensure  confirmatory  testing  for 
positive  initial  test  results. 

•  Involve  your  target  population 
when  planning  and  implementing  your 
program{s). 

•  Adapt  and  tailor  CDC  procedures, 
including  REP  and  DEBI,  to  your 
existing  or  proposed  services. 

•  Develop,  implement,  and  maintain 
quality  assurance  strategies  for 
counseling,  testing,  and  referral 
services. 

•  Trciin,  support,  and  retain  staff. 

•  Ensure  cHent  confidentiality. 

•  Ensure  cultural  sensitivity  and 
relevance  of  your  interventions. 

E.  Prevention  Interventions  (175  points) 

This  section  of  your  application  will 
be  scored  based  on  your  proposed  target 
levels  of  performance  for  each  core 
indicator  and  yoiu:  plans  to: 

•  Identify  and  offer  services  to 
individuals  living  with  HIV,  and  their 
sex  and  injection  drug-using  partners 
who  are  HIV  negative,  or  who  do  not 
know  their  HFV  status. 

•  Identify  and  offer  ser\ices  to 
individuals  at  very  high  risk  for  HIV 
infection, 

•  Coordinate  prevention  services  with 
other  case  management  and/or 
treatment  providers  for  individuals 
living  with  HIV. 

•  Ensure  that  prevention  services  do 
not  duplicate  services  provided  by  the 
Ryan  White  Care  Act  program. 

•  Identify  and  address  barriers  to 
retaining  persons  in  interventions. 

•  Identify  and  address  barriers  to 
conducting  your  proposed  prevention 
interventions. 

•  Meet  all  local.  State,  and  Federal 
requirements  for  HIV  prevention 
services. 

•  Involve  your  target  population 
when  planning  and  implementing  your 
program(s). 
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•  Adapt  and  tailor  relevant  CDC 
procedures,  including  REP  and  DEBI,  to 
your  existing  services  or  proposed 
program. 

•  Develop,  implement,  and  maintain 
quality  assurance  strategies  for 
prevention  interventions. 

•  Train,  support,  and  retain  staff. 

•  Ensure  client  confidentiality. 

•  Ensure  cultiual  sensitivity  and 
relevance  of  the  prevention 
interventions. 

F.  Evaluation  and  Monitoring    ' 
Intervention  Activities  (100  points) 

This  section  of  your  application  will 
be  scored  based  on  your  target  levels  of 
performance  for  each  core  indicator  and 
the  description  of  your: 
•   •  Current  data  collection  and 
reporting  systems. 

•  Capacity  to  collect  and  report 
client-level  data. 

•  Plans  to  identify  and  address 
barriers  to  client-level  data. 

•  Plans  to  ensure  data  quality  and 
security. 

•  WiUingness  to  collaborate  with  CDC 
in  special  evaluation  and  monitoring 
projects. 

•  Technical  assistance  needs  to  meet 
evaluation  and  monitoring 
requirements. 

G.  Referral  Activities  (100  points) 

This  section  of  your  application  will 
be  scored  based  on  your  baseline  and 
projected  target  levels  of  performance 
for  each  core  indicator  and  vour  plans 
to: 

•  Identify  and  collaborate  with  other 
agencies  to  ensure  access  to 
comprehensive  services,  including 
access  to  primary  care,  life-prolonging 
medications,  and  essential  support 
ser\'ices  that  will  maintain  HIV-positive 
individuals  in  systems  of  care. 

•  Track  referral  activities  and 
outcomes  of  these  activities.        " 

•  Develop  formal  agreements  with 
your  network  of  providers. 

H.  Collaboration  and  Coordination  With 
the  HIV  Prevention  Community 
Planning  Process  and  Local  Health 
Department  (75  Points) 

This  section  of  your  application  will 
be  scored  based  on  your  plans  to: 

•  Collaborate  and  coordinate 
activities  with  the  HIV  prevention 
Community  Planning  Group  (CPG). 

•  Collaborate  and  coordinate 
activities  with  the  health  department. 
,  •  Participate  in  the  HIV  prevention 
community  planning  process. 

I.  Capacity  Building  (50  points) 

This  section  of  \our  application  will 
be  scored  based  on  your  plans  to: 


•  Conduct  a  comprehensive  capacity- 
building  needs  assessment  of  your 
agency. 

•  Work  with  CDC-coordinated 
capacify-building  programs. 

Step  Two:  Pre-Decisional  Site  Visit 

The  following  areas  will  be  evaluated 
during  the  visit: 

A.  Proposed  Program  (250  points) 

The  purpose  of  this  section  is  to 
assess  your  CBO's  ability  to  effectively 
implement  your  proposed  HIV 
prevention  interventions.  Your  score 
will  be  based  on: 

•  Your  implementation  of  CDC 
protocols  and  procedures,  including 
REP  and  DEBI. 

•  Your  one-year  and  five-year  overall 
target  levels  of  performance 

•  How  your  target  population  reflects 
the  priorities  identified  in  the  HIV 
Prevention  Comprehensive  Plan. 

•  How  your  interventions  reflect  the 
needs  identified  in  the  your 
jurisdiction's  HIV  Prevention 
Comprehensive  Plan. 

1B.  Programmatic  Infrastructure  (200 
points) 

|\    The  purpose  of  this  section  is  to 
assess  your  CBO's  experience  and 
ability  to  identify  and  address  the  needs 
of  your  proposed  target  population.  This 
section  will  also  assess  your  ability  to 
effectively  and  efficiently  implement 
your  proposed  activities.  Your  score 
will  be  based  on  your  CBO's: 

•  Organizational  structure  and 
planned  collaborations. 

•  Experience  in  developing  and 
implementing  effective  and  efficient 
HIV  prevention  strategies  and  activities. 

•  Experience  with  governmental  and 
non-governmental  organizations, 
including  other  national  agencies  or 
organizations,  state  and  local  health 
departments.  CPGs,  and  state  and  local 
non-governmental  organizations  that 
provide  HIV  prevention  services. 

•  Ability  to  secure  meaningful  input 
and  representation  from  members  of  the 
target  population(s). 

•  Ability  to  provide  culturally 
competent  and  appropriate  services  that 
respond  effectively  to  the  characteristics 
of  the  target  population  (characteristics 
may  include  cultural,  gender,  sexual 
orientation,  Hl\'  serostatus,  race/ 
ethnicity,  age,  environmental,  social, 
and  linguistic  characteristics). 

•  Ability  to  adequately  staff  your 
program. 

•  Ability  to  collect  and  report  process 
and  monitoring  data  on  services 
provided  and  use  them  to  plan  future 
interventions  and  improve  available 
services. 
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C.  Organizational  Infrastructure  (150 
points) 

The  purpose  of  this  section  is  to 
assess  your  CBO's  ability  to  effectively 
and  efficiently  sustain  your  proposed 
program.  Your  score  will  be  based  on 
your  CBO's: 

•  Organizational  bylaws,  mission, 
and  vision. 

•  Composition,  role,  experience,  and 
involvement  of  the  board  of  directors  in 
administering  the  agency. 

•  Current  nscal  systems  to  track 
available  funding. 

•  Personnel  process  and  procedures. 

•  Organizational  protocols  and 
procedtires  e.g.,  security, 
confidentiality,  and  grievances. 

•  OrganizationaJ  capacity  for 
fundraising. 

D.  Health  Department  Review  (100 
points) 

The  purpose  of  this  section  is  to 
gather  feedback  on  your  proposed 
program  plan  from  the  health 
department.  Your  score  will  be  based  on 
the  health  department's  review  of  your: 

•  Review  of  the  program  planie.g., 
proposed  target  population,  proposed 
intervention(s),  number  of  persons  to  be 
served,  and  service  location)  and  your 
consistency  with  the  HIV  Prevention 
Comprehensive  Plan. 

•  Rating  of  past  experience  with 
state/city-funded  programs. 

•  Letter  of  support  or  non-support  for 
funding  from  the  health  department, 
addressed  to  CDC. 

CDC's  Procurement  and  Grants  Office 
(PGO)  will  conduct  a  Recipient 
Capability  Assessment  (RCA)  to 
evaluate  your  CBO's  ability  to  manage 
CDC  funds.  This  assessment  will  be 
conducted  by  either  PGO  staff  or 
another  selected  agegcy. 

Review  and  Selection  Process 

In  addition  to  your  application 
content  score  and  the  outcome  of  yoiu 
pre-decisional  site  visit,  theiollowing 
factors  may  affect  the  funding  decision: 
Preference  for  funding  will  be  given  to 
ensure  that: 

•  Fimded  CBOs  are  balanced  in  terms 
of  targeted  racial/ethnic  minority 
groups.  (The  number  of  funded  CBOs 
serving  each  racial/ ethnic  minority 
group  may  be  adjusted  based  on  the 
burden  of  infection  in  that  group  as 
measured  by  HIV  or  AIDS  reporting.) 

•  Funded  CBOs  are  balanced  in  terms 
pf  targeted  risk  behaviors.  (The  niunber 
of  funded  CBOs  serving  each  risk  group 
may  be  adjusted  based  on  the  burden  of 
infection  in  that  group  as  measured  by 
HIV  or  AIDS  reporting.) 

•  Fimded  CBOs  are  balanced  in  terms 
of  geographic  distribution. 


(Considek-ation  will  be  given  to  both 
high  anq  lower  prevalence  areas;  the 
number  ^f  funded  CBOs  may  be 
adjustedjbased  on  the  bm^den  of 
infectioq  in  the  jurisdiction  as  measured 
by  HIV  at  AIDS  reporting.) 

•  Funded  CBOs  are  balanced  in  terms 
of  targeted  gender.  (The  number  of 
funded  uBOs  serving  each  gender  group 
may  be  adjusted  based  on  burden  of 
infectior  in  that  group  as  measured  by 
HIV  or  i^  IDS  reporting.) 

•  Fun  ling  opportunities  are  available 
for  faith-  aased  CBOs  and  CBOs  serving 
rural  are  is,  incarcerated  individuals,  or 
high  risk  populations  who  do  not  have 
the  servi  :;es  funded  under  this 
annoimqement  available  in  their 
geographic  area. 

VI.  Award  Administration  Information 

Awarq  Notices:  If  your  CBO  is  funded, 
you  wilUreceive  a  Notice  of  Grant 
Award  (KGA)  from  the  CDC 
Procurement  and  Grants  Office.  The 
NGA  shlll  be  the  only  binding, 
authorizing  document  between  the 
recipient  and  CDC.  The  NGA  will  be 
signed  \*/  an  authorized  Grants 
Manage]  lent  Officer,  and  mailed  to  the 
recipien :  fiscal  officer  identified  in  the 
applicat  on. 

Admii  ristrative  and  National  Policy 
Requirei  nents:  45  CFR  part  74  and  92. 

For  m  jre  information  on  the  Code  of 
Federal  Regulations,  see  the  National 
Archive ;  and  Records  Administration  at 
the  folic  wing  Internet  address:  http:// 
www.ac  :ess. gpo.gov /nam/ cfr-table- 
search.l  tml. 

The  f(  llowing  additional 
requirer  lents  apply  to  this  project: 

•  AR-4        HIV/AIDS  Confidentiality 
Provisic  ns 

•  AR  -5        HIV  Program  Review 
Panel  R  >quirements 

•  AR-7        Executive  Order  12372 

•  AR-8        Public  Health  System 
Reportii  ig  Requirements 

•  AR  -9  Paperwork  Reduction  Act 
Require  nents 

•  AR  -10  Smoke-Free  Workplace 
Requirements 

•  AR^ll  Healthy  People  2010 
_    •  AR -12  Lobbying  Restrictions 

•  AR  -14  Accounting  System 
Require  ments 

•  AR  -15  Proof  of  Non-Profit  Status 

Addi  ional  information  on  these 
require!  nents  can  be  found  on  the  CDC 
Web  sit  3  at  the  following  Internet 
address ;  http://www.cdc.gov/od/pgo/ 
funding  /ARs.htm. 

Reporti  ig  Requirements 

1 .  Yo  1  must  provide  CDC  with  an 
origina  ,  plus  two  copies  of  the 
followi:  ig  reports: 

(a)  Y(  lur  interim  progress  report,  no 
later  th  in  February  15  of  each  year.  The 


progress  report  will  serve  as  yoiu  non- 
competing  continuation  application, 
and  must  contain  the  foUovtdng 
elements: 

(1)  Current  budget  period  activities 
objectives. 

(2)  Ciurent  budget  period  financial 
progress. 

(3)  New  budget  period  proposed 
program  activity  objectives. 

(4)  Detailed  line-item  budget  and 
justification. 

(5)  Baselines  and  target  levels  of 
performance  for  core  and  optional 
indicators. 

(6)  New  budget  period  proposed 
program  activities. 

(7)  Additional  requested  information. 

(b)  The  second  semi-annual  report 
will  be  due  August  30  of  each  year. 
Additional  guidance  on  what  to  include 
in  this  report  may  be  provided 
approximately  three  months  before  the 
due  date.  It  should  include: 

(1)  Baseline  and  actual  level  of 
performance  on  core  and  optional 
indicators. 

(2)  Current  budget  period  financial 
progress. 

(3)  Additional  requested  information. 

(c)  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

(d)  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

(e)  Data  reports  of  agency,  financial, 
and  HIV  interventions  including,  but 
not  limited  to,  HIV  individual  and 

~  group  level;  PCM;  outreach;  CTR;  and/ 
or  partner  CTR  services  are  required  45 
days  after  the  end  of  each  quarter  or  as 
specified  in  the  most  recent  evaluation 
guidance.  Project  areas  may  request 
technical  assistance.  Submit  data  to  the 
Program  Evaluation  Research  Branch 
electronically,  and  then  send  an 
electronic  notffication  of  your  data 
submission  to  the  Grants  Management 
Specialist  listed  in  the  "Agency 
Contacts"  section  of  this  announcement. 

2.  Submit  any  newly  developed 
public  information  resources  and 
materials  to  the  CDC  National 

~  Prevention  Information  Network 
(formerly  the  AIDS  Information 
Clearinghouse)  so  that  they  can  be 
incorporated  into  the  current  database 
for  access  by  other  organizations  and 
agencies.  ; 

3.  HIV  Content  Review  Guidelines,  (a) 
Submit  the  completed  Assurance  of 
Compliance  with  the  Requirements  for 
Contents  of  AIDS-Related  Written 
Materials  Form  (CDC  form— 0.1113) 
with  your  application  as  Appendix  D. 
This  form  lists  the  members  of  your 
program  review  panel.  The  form  is 
included  in  your  application  kit.  The 


current  Guidelines  and  the  form  may  be 
downloaded  from  the  CDC  Web  site: 
h  ttp  ://www.  cdc.gov/od/pgo/ 
formitifo.htm.  Please  include  this 
completed  form  with  your  application. 
This  form  must  be  signed  by  the  Project 
Director  and  authorized  business  officer. 

(b)  You  must  also  include  approval  by 
the  relevant  review  panel  of  any  CDC- 
funded  HIV  educational  materials  that 
you  are  currently  using  by  the  relevant 
review  panel.  Use  the  enclosed  form, 
"Report  of  Approval".  If  you  have 
nothing  to  submit,  you  must  complete 
the  enclosed  form  "No  Report 
Necessary".  You  must  include  either  the 
"Report  of  Approval"  or  "No  Report 
Necessary"  with  all  progress  reports  and 
continuation  requests. 

(c)  Use  a  Web  page  notice  if  your  Web 
site  contains  HIV/ AIDS  educational 
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information  subject  to  the  CDC  content 
review  guidelines. 

4.  Adhere  to  CDC  policies  for  securing 
approval  for  CDC-sponsored 
conferences.  If  you  plan  to  hold  a 
conference,  you  must  send  a  copy  of  the 
agenda  to  CDC's  Grants  Management 
Office. 

5.  If  you  plan  to  use  materials  using 
CDC's  name,  send  a  copy  of  the 
proposed  material  to  CDC's  Grants 
Management  Office  for  approval. 

VII.  Agency  Contacts 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management  Section,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  MS  Kl4,  Atlanta,  GA 
30341,  Telephone:  770-488-2700. 


For  program  technical  assistance, 
contact:  Samuel  Martinez,  M.D.,  Health 
Scientist,  CDC,  NCHSTP.  DHAP,  IRS, 
1600  Clifton  Road,  MS  E58,  Atlanta,  GA 
30333,  Telephone:  404-639-5219,  E- 
mail:  Sbin5@cdc.gov. 

For  budget  assistance,  contact:  Carlos 
Smiley,  Grants  Management  Officer, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  MS  Kl4, 
Atlanta,  GA  30341,  Telephone:  770- 
488-2722,  E-mail:  anx3@cdc.gov. 

Dated:November  21,  2003.  ' 

Edward  Schultz, 

Acting  Director,  Procurement  and  Gmnts 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(PR  Doc.  03-29807  Filed  11-26-03;  11:20 
am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

8  CFR  Part  264 
PCE  No.  2301-3] 
RIN1653-AA29 

Suspending  the  30-Day  and  Annual 
Interview  Requirements  From  tlie 
Special  Registration  Process  for 
Certain  Nonimmigrants 

AGENCY:  U.S.  Immigration  and  Customs 

Enforcement,  Department  of  Homeland 

Security. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  amends  Department 
of  Homeland  Seciuity  (DHS)  regulations 
for  the  registration  and  monitoring  of 
certain  nonimmigrant  aliens.  This  rule 
amends  existing  regulations  by 
suspending  the  30-day  and  annual  re- 
registration  requirements  for  aliens  who 
are  subject  to  the  National  Security 
Entry-Exit  Registration  System 
(NSEERS)  Registration.  Instead  of 
requiring  all  aliens  subject  to  NSEERS  to 
appear  for  30-day  and/or  annual  re- 
registration  interviews,  the  DHS  will 
utilize  a  more  tailored  system  in  which 
it  will  notify  individual  aliens  of  future 
registration  requirements.  This  rule  also 
eliminates  the  requirement  for  those 
nonimmigrant  aliens  subject  to  special 
registration  who  are  also  enrolled  in  the 
Student  and  Exchange  Visitor 
Information  System  (SEVIS)  to 
separately  notify  DHS  of  changes  in 
educational  institutions  and  addresses. 
Additionally,  this  rule  clariHes  how 
nonimmigrant  aliens  may  apply  for 
relief  from  special  registration" 
requirements  and  clarifies  thaf  certain 
alien  crewmen  are  not  subject  to  the 
departure  requirements.  Finally,  certain 
conforming  amendments  have  been 
made  to  the  existing  regulations  to 
reflect  the  fact  that  the  former 
Immigration  and  Naturalization  Service 
(Service)  has  been  abolished  and  its 
functions  transferred  from  the 
Department  of  Justice  to  DHS  luider  the 
Homeland  Security  Act  of  2D02  (HSA), 
Public  Law  107-296. 
;  DATES:  Effective  date:  This  interim  rule 
is  effective  December  2,  2003. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  February 
2.  2004. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Eorms  Services  Division,  U.S. 
Citizenship  and  Immigration  Services, 
DHS,  425  I  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  ICE 
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No.  23(  1-03  on  yoiu  correspondence.  - 
Comm(  nts  may  also  be  submitted 
electroi  Lically  to  DHS  at 
rfs.regs  Sdhs.gov.  Comments  submitted 
electroi  tically  must  include  the  ICE  No. 
in  the  subject  box.  Comments 
ava  lable  for  public  inspection  at  the 
a  ddress  by  calling  (202)  514-3048 
for  an  appointment. 
RJIItHER  information  CONTACT: 
Schoch,  U.S.  Immigration  and 

Enforcement,  DHS.  425  1 
'JW.,  Room  1000,  Washington, 
205  36,  telephone  (202)  353-3173. 
SUPPLE  «ENTARY  INFORMATION: 

Backgrnund 

How  Di  >es  Registration  of  Aliens  Work 
Under  he  Existing  Statutory  and 
Regula  ory  Provisions? 

Secti  jn  262(a)  of  the  Immigration  and 
Nationi  ility  Act  (Act>  provides  that  all 
aliens  i/ho  have  not  previously  been 
registei  ed  and  fingerprinted  pursuant  to 
section  221(b)  of  the  Act  have  a  duty  to 
apply  f  jr  registration  and  to  be 
fingerprinted  if  they  remain  in  the 
United  States  for  30  days  or  longer. 
Under  he  existing  regulations  at  8  CFR 
264. l(a  I,  DHS  registers  nonimmigrants 
using  F  orm  1-94  (Arrival-Departure 
Record  .  Section  263(a)  of  the  Act  also 
authori  zes  the  Secretary  of  DHS  to   '• 
prescri  )e  special  regulations  and  forms 
for  the  registration  of  special  groups  of 
aliens  i  n  the  United  States.  As 
authori  zed  by  section  262(c)  of  the  Act, 
the  exi:  ting  regulations  at  8  CFR 
264. l(e )  contain  general  provisions 
waivin ;  the  fingerprinting  requirement 
for  mai  ly  nonimmigrants.  Accordingly, 
at  the  J  resent  time,  most  nonimmigrant 
aliens  )  le  admitted  to  the  United  States 
withou  t  being  either  fingerprinted  or 
photog  aphed. 

Secti  on  214  of  the  Act  authorizes  the 
Attomi  y  General  (now  deemed  to  be  the 
Secreta  ry  of  DHS  under  the  HSA)  to 
prescri  De  conditions  for  the  admission 
of  non:  mmigrant  aliens.  Section  215  of 
the  Ad  provides  for  departure  control 
from  tt  e  United  States.  In  addition, 
section  265  of  the  Act  requires  that  all 
aliens  '  vho  remain  in  the  United  States 
who  ai  i  required  to  be  registered  under 
the  Ac  must  notify  the  Secretary  of 
DHS  01  each  change  of  address  within 
ten  da]  s  from  the  date  of  such  change 
and  fu  nish  with  such  notice  additional 
inform  ition  as  the  Secretary  of  DHS 
may  pi  escribe. 

Prioi  to  the  enactment  of  the  HSA  and 
the  tra  isfer  of  the  functions  of  the 
former  Service  from  the  Department  of 
Justice  to  DHS.  the  Service  exercised  the 
previoi  isly  described  registration 
author  ty  to  require  that  certain  classes 
of  alie]  IS  be  specially  registered  while  in 


the  United  States.  Piusuant  to  section 
263(a)  of  the  Act,  as  well  as  the  general 
registration  authority  under  section  262 
of  the  Act,  the  former  Service 
promulgated  8  CFR  264.1(f),  which 
requited  that  certain  nonimmigrant 
aliens  be  registered,  fingerprinted,  and 
photographed  by  the  Service  at  the  port 
of  entry  (POE)  at  the  time  the 
nonimmigrant  aliens  apply  for 
admission.  See  67  FR  52584  (Aug.  12, 
2002).  Registration  at  the  POEs  shall  be 
known  as  "POE  registration"  for  the 
purpose  of  this  discussion. 
Additionally,  pursuant  to  section  265  of 
the  Act,  8  CFR  264.1(f)  directed  that 
certain  nonimmigrcmt  aliens  designated 
by  the  Attorney  General  who  were 
already  in  the  United  States  appear 
before  the  Service  for  special 
registration.  Id.  Registration  of  aliens 
already  present  in  the  United  States 
shall  be  known  as  "call-in  registration" 
for  the  purpose  of  this  discussion. 

How  Does  This  Rule  Change  the  Current 
Special  Registration  Requirements? 

Currently,  8  CFR  264.1(f)(3)  provides 
that  aliens  specially  registered  at  a  POE 
must  appear  before  DHS  30  days  after 
their  admission  into  the  United  States 
for  a  continuing  registration  interview. 
This  rule  suspends  this  automatic  30- 
day  continuing  registration  requirement,. 

As  currently  written,  8  CFR  264.1(f)(5) 
requires  that  all  aliens  who  were  subject 
to  special  re^stration  appear  for  an 
annual  re-registration  interview.  This 
rule  also  suspends  the  annual  re- 
registration  requirement. 

The  suspension  of  the  30-day  and 
annual  re-registration  requirement 
applies  to  all  adiens  previously 
registered  under  the  NSEERS  program, 
whether  call-in  or  POE  registration,  as 
well  as  any  aliens  registered  subsequent 
to  the  effective  date  of  this  rule.  In  place 
of  these  previous  requirements  that  all 
nonimmigrant  aliens  subject  to  NSEERS 
registration  appear  for  additional  30- 
yday  and  annual  interviews,  this  rule 
will  allow  DHS,  as  a  matter  of 
discretion,  to  notify  nonimmigrant 
aliens  subject  to  NSEERS  registration  to 
appear  for  one  or  more  additional 
continuing  registration  interviews  in 
those  particular  cases  where  it  may  be 
necessary  to  determine  whether  the 
alien  is  compl3dng  with  the  conditions 
of  his  or  her  nonimmigrant  visa  status 
and  admission. 

This  rule  also  provides  that  when  an 
alien  who  is  monitored  under  SEVIS 
notifies  DHS  of  a  change  of  address  or 
educational  institution  through  SEVIS, 
it  also  constitutes  a  notification  for  the 
purposes  of  NSEERS  registration.  It  also 
clarifies  that  certain  alien  creMonen, 
described  at'section  101(a)(15)(D)  of  the 


Federal  Register /Vol.  68,  No.  231 /Tuesday,  December  2.  2003 /Rules  and  Regulations  67579 


Act,  and  are  subject  to  special 
registration,  are  exempted  from  the 
departure  control  requirements  of  8  CFR 
section  264.1(f)  (8). 

Finally,  this  rule  reflects  that  the 
Service  was  abolished,  and  DHS  now 
performs  its  functions.  Thus,  throughout 
8  CFR  264.1(f),  this  rule  substitutes  the 
Secretary  of  Homeland  Security  for  the 
Attorney  General,  and  replaces 
references  to  the  Service  with  references 
to  DHS. 

This  rule  does  not  eliminate  or  in  any 
way  limit  the  authority  of  the  Secretary 
of  DHS  under  section  263  of  the  Act.  for 
certain  types  of  aliens,  and  section  265 
of  the  Act,  for  any  class  or  group  of 
aliens,  through  notice,  to  require  such 
aliens  to  appear  for  special  registration 
in  the  future  if  circimistances  so  require. 
Additionally,  this  rule  does  not  limit  or 
alter  any  other  special  registration 
requirement  under  section  263  of  the 
Act. 

What  Other  Changes  Are  Made  by  This 
Rule? 

This  rule  also  clarifies  how 
nonimmigrant  aliens  subject  to  NSEERS 
registration  may  apply  for  rehef  from 
registration  departure  requirements. 
AUens  subject  to  NSEERS  registration 
are  required  to  register  thefr  departure 
before  an  immigration  officer  at  a 
designated  port  of  departure  and  depart 
from  that  port  on  the  same  day.  Aliens 
previously  could  contact  the  Service 
district  director  to  obtain  relief  from 
these  departure  requirements.  However, 
the  abolition  of  the  former  Service  and 
the  distribution  of  its  functions  to 
various  agencies  within  DHS,  such  as 
U.S.  Citizenship  and  Immigration 
Services  (CIS)  and  U.S.  Customs  and 
Border  Protection  (CBP),  have  created 
uncertainties  for  aliens  as  to  how  to  seek 
such  relief.  For  noninunigrant  aliens 
who  have  been  NSEERS  registered,  this 
regulation  clarifies  how  the  alien  may 
seek  a  waiver  from  the  departure 
registration  requirements. 

First,  under  the  revisions  set  out  in 
this  rule,  a  nonimmigrant  alien  subject 
to  the  departure  registration 
requirements  based  upon  NSEERS 
registration  may  seek  relief  from  these 
requirements  before  his  or  her  departure 
bom  an  official  designated  by  DHS  or 
from  the  CBP  field  office^director  for  the 
port  from  which  the  alien  intends  to 
depart.  The  alien  seeking  such  relief 
must  establish  to  the  satisfaction  of  the 
field  office  director  or  designated 
official  thdt  exigent  or  unusual 
cfrcimistances  exist,  and  that  the  alien 
.warrants  a  favorable  exercise  of 
discretion. 

Additionally,  for  an  alien  who  has 
been  registered  and  who  makes  frequent 


trips  to  the  United  States,  based  upon  a 
showing  of  good  cause,  exigent  or 
unusual  circumstances,  the  CBP  field 
office  director  over  the  port  to  which  the 
alien  most  frequently  arrives  in  the 
United  States  may  exempt  the  alien 
from  future  POE  rejgistrations.  The  field 
office  director  or  his  designee  will  make 
the  determination  that  the  frequency  of 
arrival  warrants  relief  from  the 
registration  requirements  on  a  case-by- 
case  basis.  In  making  this 
determination,  the  field  office  director 
or  his  designee  will  consider  the  mode 
of  travel,  business  and  economic 
concerns,  purpose  of  travel,  or  other 
factors  as  determined  by  the  director.  In 
seeking  such  relief,  the  alien  bears  the 
burden  of  establishing  he  or  she 
warrants  a  favorable  exercise  of 
discretion.  If  granted,  relief  from  POE 
registrations  also  shall  include  relief 
from  NSEERS  registration  departure 
control  requirements. 

An  alien  alternatively  may  seek  an 
exemption  from  the  NSEERS 
registration  requirements  from  the 
Department  of  State  by  such  forms  and 
methods  as  the  Department  of  State  may 
prescribe. 

There  are  no  specific  forms  to  request 
relief  from  the  NSEERS  requirements 
from  DHS;  an  individual  seeking  relief 
should  direct  a  letter  to  the  appropriate 
CBP  field  office  director.  In  such  a 
letter,  the  alien  should  provide  a 
detailed  description  of  the  type  of  relief 
sought,  their  full  name,  date-of-birth. 
Fingerprint  Identification  Number 
(which  is  reflected  on  the  Form  1-94),  a 
1"  x  1"  passport  style  photograph,  die 
alien's  A-number,  if  one  has  been 
assigned,  and  any  documents  that 
support  the  relief  request.  Information 
regarding  the  relief  provisions  will  be 
provided  to  aliens  upon  completion  of 
registration.  Copies  of  these  materials, 
known  as  the  "walk-away"  materials, 
are  sdso  available  on  the  Web  site 
jvivw.ice.gov,  in  the  special  registration 
section. 

This  rule  further  clarifies  to  aliens 
applypg  for  relief  that,  until  an 
application  for  relief  fiiom  the  NSEERS 
registration  requirements  is  granted,  the 
alien  is  required  to  comply  with  the 
registration  requirements. 

The  decision  of  any  DHS  officer  or 
official  to  grant  or  deny  relief  from  the 
NSEERS  registration  provisions  is  done 
as  an  exercise  of  discretion,  and  as  such 
is  final  and  cannot  be  appealed. 

A  DHS  officer  authorized  to  grant 
relief  also  may  terminate  such  relief  by 
providing  notice  to  the  alien. 

Why  Is  This  Rule  Necessary? 

.  The  former  Service,  and  now  DHS  (as 
of  March  1,  2003).  have  evaluated  the 


utility  of  the  30-day  and  annual 
interviews  under  the  current 
requirements  for  national  security  and 
immigration  enforcement  purposes. 
Additionally,  DHS  is  under  a 
congressional  mandate  set  forth  in 
various  amendments  to  the  Act  to  create 
a  comprehensive  entry-exit  system.  In 
carrying  out  this  mandate  through  the 
establishment  of  the  US- VISIT  Program, 
DHS  has  reviewed  the  use  of  the  special 
registration  program  for  both  POE  and 
call-in  registrations.  After  considering 
these  factors,  DHS  has  determined  it  is 
appropriate  to  suspend  the  continuing 
registration  requirements  set  out  in  8 
CFR  264.1(f),  that  automatically 
required  aliens  subject  to  NSEERS 
registration  to  report  for  30-day  and/or 
annual  re-registration  interviews. 
Special  registration  of  aliens  at  POEs 
has,  consistent  with  the  program's 
intent,  provided  important  law 
enforcement  benefits,  which  have 
included  the  identification  of  a  number 
of  aUen  terrorists  and  criminals.  This 
rule  is  not  amending  the  procedures  for 
NSEERS  registration  at  the  POE's.  In 
addition  to  US-VISIT,  which  will  soon 
become  operational.  DHS  has  other 
systems  available  that  can  help  ensure 
that  those  afiens  who  are  already  subject 
to  NSEERS  registration  remain  in 
compliance  with  the  terms  of  their  visa 
and  admission.  For  example.  Congress 
mandated  that  DHS  develop  a  student 
monitoring  system.  See  Illegal 
Immigration  Reform  and  Immigrant 
Responsibihty  Act  of  1996  (fflURA), 
Public  Law  104-208,  section  641; 
"Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism" 
(USA  Patriot  Act),  Public  Law  107-56. 
section  416.  This  system.  SEVIS,  is  now 
fully  operational.  Schools  now  must 
report  directly  to  DHS  when  a  student 
or  exchange  visitor  alien  changes 
schools,  fails  to  appear  for  classes  or 
otherwise  fails  to  maintain  his  or  her 
student  status  following  admission  into 
the  United  States. 

Thus,  DHS  is  now  in  a  position  to 
suspend  the  mandatory  re-registration 
interview  requirements  for  those  aliens 
who  are  already  subject  to  NSEERS 
registration,  which  will  reduce  the 
burden  on  those  required  to  register 
under  the  current  regulations,  as  well  as 
to  DHS.  Listead,  DHS  will  be  able  to 
schedule  re-registration  interviews  on  a 
more  targeted  and  effective  basis,  only 
in  those  particular  cases  where  it  may 
be  appropriate  for  additional  scrutiny  to 
ensure  that  an  alien  remains  in 
compliance  with  the  terms  of  his  or  her 
nonimmigrant  visa  and  admission. 
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Who  Is  Affected  by  This  Rule? 

Aliens  who  have  been  subject  to 
NSEERS  registration,  whether  as  a  result 
of  being  registered  at  a  POE  upon 
arrival,  or  as  a  result  of  being  called  in 
to  register  by  Federal  Register  notice, 
are  tweeted  by  the  rule,  because  it 
reduces  their  current  reporting 
requirements  by  eliminating  the 
mandatory  30-day  and  annual  re- 
registration  interviews.  Additionally, 
aliens  who  hereafter  enter  the  United 
States  and  are  NSEERS  registered  at  a 
POE  are  affected  by  this  rule.  Affected 
aliens  have  been  or  will  be  given  a  Form 
1-94  documenting  their  registration, 
which  will  reflect  their  Fingerprint 
Identification  Number  (FIN).  DHS  uses 
the  FIN  recorded  on  the  Form  1-94  to 
identify  the  records  of  an  alien  subject 
to  special  registration.  Based  upon  the 
number  of  aliens  who  have  previously 
registered,  DHS  estimates  that  over  the 
6  month  time  span  firom  Decemb^  2003 
through  May  2004,  approximately 
82,532  aliens  will  benefit  fit>m  this 
change  and  will  not  have  to  report  for 
either  a  30-day  or  annual  re-interview 
during  that  period. 

How  Does  This  Rule  Affect  Registration 
at  POEs? 

This  rule  does  not  affect  the 
procedures  for  the  NSEERS  registration 
of  aliens,  including  fingerprinting, 
photographing,  and  provision  of 
information,  at  POEs.  As  is  obligatory 
under  current  regulations, 
nonimmigrant  aliens  subject  to  POE 
registration  will  still  be  required, 
utilizing  the  information  collection 
system  in  place,  to  provide  routine  and 
readily  available  Information  as  a 
condition  of  admission.  This  includes 
such  information  as  is  necessary  to 
identify  the  alien  in  the  United  States. 
Lists  of  information  that  may  be 
required  during  NSEERS  registration 
have  previously  been  issued.  See,  e.g., 
67  FR  40581,  40582. 

Registration  at  POEs  continues  to 
allow  DHS  to  determine  if  an  alien's 
fingerprints  match  those  of  known 
terrorists  or  criminals,  and  to  detain  for 
removal  or  refuse  admission  of  the  alien 
if  such  an  identity  match  is  established. 

How  Will  DHS  Provide  Notice  to 
Individual  Aliens  That  They  Must 
Appear  for  an  Additional  Registration 
Interview? 

In  place  of  the  automatic  re- 
registration  requirements  set  out  in  the 
original  NSEERS  registration  provisions, 
this  rule  substitutes  a  more  tailored 
approach  to  re-registration.  The 
determination  of  whether  an  alien  will 
be  subject  to  additional  registration 


require  nents  will  be  made  on  a  case-by- 
base  ba  tis.  The  admission  of  any 
nonimi  ligrant  alien  subject  to  NSEERS 
registra  Lion  is  subject  to  the  requirement 
that,  ui  der  this  rule,  he  or  she  may  be 
require  1  to  appear  for  future  continuing 
re-regi^tration  interviews  at  the 
discretion  of  DHS.  At  the  time  of 
admiss  on,  DHS  will  advise  all 
nonimi  ligrant  aliens  subject  to  special 
registra  tion  that  they  may  be  required  to 
appear  for  additional  registration 
intervi*  iws  upon  notice.  DHS  will 
separat  sly  notify  those  aliens  selected  to 
appear  before  DHS  to  comply  with  the 
additional  re-registration  requirements, 
which  lor  a  small  number  of  aliens  may 
be  more  frequent  than  the  30-day  and 
aimual  ore-registration  requirements  set 
out  in  tpe  prior  rule.  However,  only 
aliens  who  are  notified  of  the  re- 
registration  requirements  will  have  to 
appear  before  DHS  for  such 
require  ment,  and  the  majority  of 
indivic  uals  registered  will  see  a 
reducti  3n  in  the  bmden  of  additional 
registrs  tion  as  a  result  of  this  rule. 
Notification  under  these  regulations 
may  be  given  to  the  alien  in  a  manner 
reasonably  calculated  to  reach  the  alien, 
which  khall  include,  but  is  not  limited 
to,  notice  by  publication  in  the  Federal 
Registc^,  a  letter  sent  via  standard  U.S. 
postal  iiail  to  the  last  address  provided 
by  the  alien  to  DHS  using  regular  mail, 
an  e-m  lil  to  the  address  the  alien 
providi  id  to  DHS  during  a  previous 
NSEER  S  registration  interview,  or  in- 
person  delivery.  The  nonimmigrant 
alien  n  ust  appear  at  the  designated  U.S. 
Immigi  ation  and  Customs  Enforcement 
office  location,  and  on  the  specified  date 
and  tinle,  unless  otherwise  specified  in 
the  not  ce.  DHS  will  provide  the  alien 
at  least  ten  days,  measured  from  the 
date  Dl  IS  publishes  or  sends  notice  to 
the  ali(  n,  to  comply  with  the  re- 
registrs  tion  obligation. 

Noti(  ;e  to  an  alien  of  registration  or  re- 
registr^tion  requirements  may  be  issued 
by  the  CE  Assistant  Secretary,  his 
designi  le,  or  any  other  such  individual 
designs  ited  by  the  Secretary  of  DHS. 

How  D  >es  This  Rule  Affect  an  Alien's 
Obliga  ion  To  Notify  DHS  of  a  Change 
of  Add  ness  or  Employment? 

This  {rule  reiterates,  for  this  distinct 
if  nonimmigrant  aliens  who  are 
to  NSEERS  registration,  and  who 
in  the  United  States  for  more 
days,  the  requirement  that 
nonimmigrant  alien  notify  DHS  of 
of  address,  employment 
educational  institution  within  10 
such  change.  Affected  aliens 
tify  DHS  by  mail,  or  sudi  other 
as  the  Secretary  of  DHS  may 
e,  of  a  change  of  address.  The 
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required  form,  &e  AR-11  fer  Special 
Registration,,  is  available  at  DHS  offices 
and  on  the  DHS  Internet  Web  site  at 
http://wvfw.uscis.gov,  in  the  special 
registration  section. 

However,  this  rule  discontinues  fhe 
requirement  that  student  aliens 
monitored  under  SEVIS  who  are  subject 
to  special  registration  separately  notify 
DHS  of  a  change  in  their  educational 
institution  or  address,  if  such 
information  is  provided  to  DHS  through 
SEVIS.  This  rule  provides  that  when  an 
alien  reports  a  change  of  address  or 
educational  institution  to  DHS  through 
SEVIS,  that  action  fulfills  his  or  her 
special  registration  requirement  to 
notify  DHS  of  changes  in  address. 
However,  student  aliens  who  are 
monitored  under  SEVIS  who  are  subject 
to  special  registration  will  still  be 
required  under  8  CFR  264.1(f)(5)  to 
notify  DHS  of  any  change  of 
employment  which  is  currently  not 
captiued  in  the  SEVIS  system. 

How  Does  This  Rule  Affect  Departure 
Control  Requirements? 

This  rule  does  not  change  the  general 
requirement  that  a  nonimmigrant  alien 
subject  to  NSEERS  registration,  either 
POE  registration  or  a  prior  or  future  call- 
in  registration,  also  report  his  or  her 
actual  departure  from  the  United  States. 
Cessation  of  departure  controls  is 
inconsistent  with  the  congressional 
mandate  requiring  that  DHS  establish  a 
comprehensive  entry-exit  monitoring 
system.  As  DHS  develops  the  larger 
system  mandated  by  Congress,  to  be 
called  US-VISrr,  it  will  integrate  the 
NSEERS  registration  currently  in  use. 
This  requirement  of  departure 
registration  means  that  the  alien  must 
appear  at  a  designated  Port  of  Departure 
before  a  departure  control  officer,  i.e.,  a 
CBP  inspector,  on  the  day  he  or  she 
departs  the  United  States  to  close  his  or 
her  registration  and  also  depart  from 
that  port.  This  departure  requirement 
will  ensure  that  all  NSEERS 
registrations  are  properly  closed. 

If  the  departure  control  requirements 
do  not  continue,  registration  records  for 
the  nonimmigrant  aliens  subject  to 
NSEERS  registration  would  be  left  open 
without  explanation.  This  could  result 
in  serious  difficulties,  including  the 
possibility  of  future  inadmissibility,  for 
already  registered  aliens  who  depart  and 
attempt  to  return  to  the  United  States. 

The  most  recent  Federal  Register 
notice  listing  Ports  of  Departure  can  be 
found  at  68  FR  8967.  This  rule  does  not 
alter  or  amend  that  list. 

This  rule  does  clarify  that  certain 
alien  crewmen  described  at  101(a)  (15) 
(D)  of  the  Act  who  are  subject  to  special 
registration  requirements  are  exempt 
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from  the  departure  registration 
requirements  of  8  CFR  264(f)  (8). 

Does  This  Rule  Change  Any  of  the 
Penalties  for  Failing  To  Comply  With 
the  Special  Registration  Provisions? 

No.  This  rule  does  not  change  any  of 
the  penalties  for  failing  to  comply  with 
the  special  registration  provisions. 
Moreover,  this  rule  does  not  excuse  any 
prior  failure  to  comply  with  special 
registration  provisions. 

Under  section  214(a)  of  the  Act,  as 
amended  by  the  HSA,  the  admission  of 
all  nonimmigrant  aliens  to  the  United 
States  "shall  be  for  such  time  and  under 
such  conditions  as  the  [Secretary  of 
DHS]  may  by  regulations  prescribe." 
The  Secretary  of  DHS  may  impose    . 
conditions  on  admission  that  are 
rationally  related  to  the  maintenance  of 
nonimmigrant  status.  See,  e.g.,  Narenji 
V.  Civiletti,  617  F.2d  745,  747  (D.C.  Cir. 
1980){upholding  regulation  requiring 
Iranians  on  student  visas  to  report  and 
"provide  information  as  to  residence 
and  maintenance  of  nonimmigrant 
status"  or  be  subject  to  deportation 
proceedings).  The  regulations  that    ' 
currently  implement  section  214  of  the 
Act  provide  in  part  that  one  condition 
of  a  nonimmigrant's  continued  stay  in 
the  country  "is  the  full  and  truthful 
disclosure  of  all  information  requested" 
by  DHS.  8  CFR  214.1(f). 

The  NSEERS  registration 
requirements  previously  imposed  upon 
aliens,  either  through  POE  registration 
or  call-in  registration,  were  intended  in 
part  to  ensure  that  nonimmigrant  aliens 
are  complying  with  their  nonimmigrant 
status  (e.g.,  by  continuing  to  be  students 
or  employees,  as  contemplated  at  the 
time  of  the  issuance  of  their  visas  or 
admission).  Additionally,  8  CFR  214.1(f) 
was  amended  to  reflect  that  a 
nonimmigrant  alien's  willful  failure  to 
comply  with  the  special  registration 
provisions  constitutes  a  failure  to 
maintain  the  relevant  nonimmigrant 
status,  and  would  render  the  alien 
removable  under  section  237(a)(l)(C)(i) 
of  the  Act. 

Although  this  rule  amends  the 
regulations  to  eliminate  the  existing 
automatic  30-day  and  annual  re- 
registration  interview  requirements, 
aliens  who  willfully  failed  to  comply 
with  prior  registration  requirements, 
including  aliens  who  failed  before 
December  2,  2003  to  appear  for  a 
required  initial  call-in  registration,  a  30- 
day  re-registration  interview,  or  an 
■annual  re-registration  interview,  remain 
subject  to  the  penalties  outlined  above 
and  in  previous  Federal  Register 
notices.  Additionally,  aliens  who 
willfully  fail  to  comply  with  apy  future 
call-in  notice  or  additional  registration 


requirement  imposed  pursuant  to  this 
rule  would  be  removable  under  section 
237(a)(l)(C)(i)oftheAct. 

What  Is  the  Effect  of  an  Alien's  Failure 
To  Comply  With  the  Departure 
Reporting  Requirements  Upon  the 
Alien 's  Subsequent  Application  for 
Admission? 

An  alien  who  is  subject  to  the  special 
registration  requirements  who  has 
failed,  without  good  cause,  to  report  his 
or  her  departure  with  DHS  is  presumed 
inadmissible  to  the  United  States.  The 
presumption  of  inadmissibility  arises  if 
there  was  no  good  cause  for  the  alien's 
failure  to  report  to  DHS  at  the  time  of 
his  or  her  departure  from  the  United 
States.  However,  an  alien  may  overcome 
the  presumption  of  inadmissibility  by 
establishing  to  the  Secretary  of  State  and 
the  Secretary  of  DHS  that  he  or  she  does 
not  seek  to  enter  the  United  States  to 
engage  solely,  principally,  or 
incidentally  in  any  unlawful  activity. 

An  alien  who  fails  to  report  his  or  her 
departure  may,  at  the  time  he  or  she 
applies  for  a  new  nonimmigrant  visa 
abroad,  attempt  to  establish  that  there 
was  good  cause  for  the  failure  to  report 
and,  in  the  event  that  no  good  cause  is 
found,  that  he  or  she  is  not  inadmissible 
under  section  212(a){3)(A)ii)  of  the  Act. 
If  the  consular  officer,  in  adjudicating 
the  new  visa  application,  finds  good 
cause  existed  for  the  alien's  failure  to 
register  departure  or  that  the  alien  is  not 
inadmissible  under  section 
212(a)(3)(A)(ii)  of  the  Act,  the  inspecting 
officer  at  the  POE,  while  not  bound  by 
the  DOS  determination,  will  consider 
this  finding  as  a  significantly  favorable 
factor  in  determining  whether  the  alien 
is  inadmissible  due  to  his  or  her  prior 
failure  to  register  at  the  time  of 
departure  from  the  United  States. 

Good  Cause  Exception 

Immediate  implementation  of  this 
interim  rule  with  provision  for  post- 
promulgation  public  comments  is  based 
upon  the  good  cause  exception  found  at 
5  U.S.C.  553(b)(B).  Pursuant  to  5  U.S.C. 
553(b)(B),  prior  notice  and  opportunity 
for  comment  is  not  necessar\'  where  it 
is  "impracticable,  unnecessary,  or 
contrarj'  to  the  public  interest."  DHS 
estimates  that  without  this  regulation 
approximately  82,532  aliens  would  be 
subject  to  30-day  or  annual  re- 
registration  interviews  between 
December  2003  ahd  May  2004. 
Therefore  DHS  believes  there  is  an 
urgent  need  for  the  immediate 
implementation  of  this  rule  suspending 
the  automatic  interview  requirements  to 
avoid  unnecessarily  burdening  the 
public  impacted  by  this  rule. 


Initial  Regulatory  Flexibility  Act 
Determination 

The  regulatory  Flexibility  Act  of  1980, 
as  amended  (RFA)  was  enacted  by 
Congress  to  ensure  that  small  entities 
(small  businesses,  not-for-profit 
organizations,  and  small  governmental 
jiuisdictions)  are  not  unnecessarily  or 
disproportionately  burdened  by  Federal 
regulations.  The  RFA  requires  agencies 
to  review  rules  to  determine  if  thev  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
DHS  has  determined  that  this  interim 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  not  affect  small  entities 
as  defined  at  5  U.S.C.  605(b)  and  will 
relieve  cost  burdens  on  individuals. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605fti),  I  have 
reviewed  this  rule  and  by  approving  it, 
I  certify  that  this  rule  will  not  have  a 
significant  economic.impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

Executive  Order  12866.  "Regulatory' 
Planning  and  Review,"  requires  a 
determination  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
E.O.  12866's  requirements. 

This  rule  is  considered  by  DHS  to  be 
a  significant  regulatory  action  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
However,  it  does  not  have  an  impact  on 
the  economy  of  SlOO  million  or  more 
and,  therefore,  is  not  economically 
significant.  Accordingly,  this  regulation 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review. 

DHS  has  assessed  both  the  costs  and 
benefits  of  this  rule  as  required  by 
Executive  Order  12866.  First,  this  rule 
significantly  reduces  costs  to  the  public 
by  reducing  the  burden  of  re-registration 
and  continuing  registration 
requirements  for  aliens  present  in  the 
United  States.  Without  this  regulation, 
in  between  December  2003  and  May 
2004,  an  estimated  82.532  aliens  would 
be  subject  to  re-registration  under  prior 
regulations.  Assuming  that  each 
inter\'iew  will  last  45  minutes,  and  each 
alien  will  have  to  prepare 
approximately  30  minutes  for  the 
interview,  DHS  anticipates  that  between 
December  2003  and  May  2004,  the 
burden  reduction  on  the  public  to  be  a 
total  of  over  103,000  hours. 

DHS  also  will  experience  a  burden 
reduction,  based  upon  the  reduced  costs 
related  to  information  collection  and 
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processing.  Based  upon  the  number  of 
estimated  registrations  between 
December  2003  and  May  2004  and 
assuming  that  each  registration  lasts 
approximately  45  minutes,  under  this 
regulation  DHS  estimates  it  will  be  able 
to  reallocate  almost  62,000  work  hours. 
DHS  is  able  to  shift  personnel  who 
would  have  conducted  these  re- 
registration  interviews  to  other  law 
enforceihent  hinctions.  These  resources 
also  can  be  better  utilized  to  craft  a 
targeted  regis^ation  process  that  meets 
the  national  security  needs  of  tha 
country. 

The  costs  to  DHS  of  not  amending  the 
regulations  would  be  significant. 
Because  the  initial  call-in  registrations 
by  the  former  Service  occurred  over  a 
brief  period  of  months,  the  number  of 
aliens  appearing  for  re-registration  in  a 
brief  period  of  time  will  be  significant. 
DHS  would  be  forced  to  reallocate 
personnel  resources  from  other  law- 
enforcement  functions  in  order  to  timely 
register  aliens. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  summary  impact 
statement. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  yvill  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  are 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
imrestment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 


based  c  Dmpanies  in  domestic  and 
export  narkets. 

Execut  ve  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standai  ds  set  forth  in  sections  3(a)  and 
3(b)(2)  )f  Executive  Order  12988. 

Papery  ork  Reduction  Act  of  1995 

The  1  Bgulations  at  8  CFR  264.1(f)(7) 
allows  in  alien  who  has  been  registered 
under  t  le  provisions  of  8  CFR  264.1(f) 
and  wh  o  has  not  yet  departed  from  the 
United  States,  to  seek  relief  from  the 
departi  re  control  requirement 
contair  ed  in  8  CFR  264.1(f)(8)  for  that 
admiss  on.  In  order  to  seek  relief  the 
alien  m  ust  apply  to  the  U.S.  Customs 
and  Boi  der  Protection  field  office 
directoi  for  the  port  from  which  the 
alien  in  tends  to  depart.  In  making  an 
applica  ion  for  relief,  the  alien  must 
establis  i  that  exigent  or  unusual 
circum  tances  exist  and  that  the  alien 
warran  s  a  favorable  exercise  of 
discreti  Dn.  This  request  for  relief  is 
conside  red  an  information  collection 
require  nent  under  the  Paperwork 
Reduct  on  Act  (PRA). 

The  I  (epartment  of  Homeland 
Securit  i  (DHS)  and  the  U.S. 
Immigr  ition  and  Customs  Enforcement 
(ICE)  hi  IS  submitted  an  emergency 
inform)  tion  collection  request  (ICR) 
utihzin  I  emergency  review  procedures, 
to  the  C  ffice  of  Management  and  Budget 
(OMB)  or  review  and  clearance  in 
accords  nee  with  section 
1320.1'  (a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperw  ark  Reduction  Act  of  1995.  The 
DHS  ha  5  determined  that  it  cannot 
reasons  aly  comply  with  the  normal 
clearan  :e  procedures  under  this  part 
becaus<  normal  clearance  procedures 
are  reas  onably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefc  re,  immediate  OMB  approval 
has  bee  n  requested.  If  granted,  the 
emerge  icy  approval  is  only  valid  for 
180  da]  s.  ALL  comments  and/or 
questio  is  pertaining  to  this  pending 
request  for  emergency  approval  must  be 
directel  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention: 
Department  of  Homeland  Security  Desk 
OfficerJ  725— 17th  Street,  N\V.,  Suite 
10235,  rt^ashington,  DC  20503. 

Durii  g  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
informs  tion  collection  is  also  being 
undert*  ken.  During  the  regular  review 
period,  the  DHS  requests  written 
comme  its  and  suggestions  from  the 
public  i  ind  affected  agencies  concerning 
this  inf  jrmation  collection.  Comments 
are  eno  luraged  and  will  be  accepted 
until  F«  bruary  2,  2004.  During  60-day 
regular  review,  all  comments  and 


suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan,  202-514-3291,  Director, 
Regulations  and  Forms  Services 
Division,  Department  of  Homeland 
Security,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the       • 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form/Collection: 
Exemption  from  NSEERS  Registration 
Requirements. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  No  Agency 
Form  Number.  File  No.  OMB-40.  U.S. 
Immigration  and  Customs  Enforcement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  collection 
allows  an  alien  to  seek  an  exemption 
from  the  NSEERS  registration 
requirements  by  submitting  a  letter  to 
the  Department  of  Homeland  Security 
containing  specific  information. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,800  responses  at  30  minutes 
(.5  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associsted  with  the 
collection:  2,900  annual  burden  hours. 

If  additional  information  is  required 
contact;  Mr.  Steve  Cooper,  PRA 
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Clearance  Officer,  Department  of 
Homeland  Security,  Office  of  Chief 
Information  Officer,  Regional  Office 
Building  3,  7th  and  D  Streets,  SW.,  Suite 
4636-26,  Washington.  DC  20202. 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB),  for  review  and  approval,  any 
reporting  requirements  inherent  in  a 
rule.  This  rule  suspends  the  30-day  and 
annual  re-registration  requirements  for 
aliens  who  are  subject  to  NSEERS 
registration.  The  OMB  information 
collection  number  under  NSEERS  is 
1115-0254.  It  is  estimated  that 
approximately  82,000  aliens  will  no 
longer  be  subject  to  the  30-day  or  annual 
re-registration  interviews  once  this  rule 
is  implemented.  Accordingly,  ICE  has 
submitted  the  required  Paperwork 
Reduction  Change  Worksheet  (OMB- 
83C)  to  OMB  reflecting  the  reduction  in 
burden  hours  for  NSEERS. 

Mst  of  Subjects  in  8  CFR  Part  264 

t 

i  Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  part  264  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  264— REGISTRATION  AND 
HNGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES 

■  1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

«         Authority:  8  U.S.C.  1103, 1201, 1303— 
'     1305;  8  CFR  part  2. 

■  2.  Section  264.1(f)  is  revised  to  read  as 
follows: 

§  264. 1     Registration  and  fingerprinting. 

***** 

(f)  Registration,  fingerprinting,  and 
photographing  of  certain  nonimmigrant 
aliens. 

(1)  Registration  requirement  for 
certain  nonimmigrants. 
Notwithstanding  the  provisions  in 
paragraph  (e)  of  this  section, 
nonimmigrant  aliens  identified  in 
paragraph  {f)(2)  of  this  section  are 
subject  to  special  registration, 
fingerprinting,  and  photographing 
requirements  upon  arrival  in  the  United 
States.  This  requirement  shall  not  apply 
to  those  nonimmigrant  aliens  applying 
for  admission  to  the  United  States  under 
sections  101(a)(15)(A)  (8  U.S.C. 
1101(a)(15)(A))  or  101{a)(15)(G)  (8 
U.S.C.  1101(a)(15){G))  of  the  Act.  In 
addition,  this  requirement  shall  not 
apply  to  those  classes  of  nonimmigrant 
aliens  to  whom  the  Secretary  of 
Homeland  Security  and  the  Secretary  of 
State  jointly  determine  it  shall  not 


apply,  or  to  any  individual 
nonimmigrant  alien  to  whom  the 
Secretary  of  Homeland  Security  or  the 
Secretary  of  State  determines  it  shall  not 
apply.  Completion  of  special 
registration  pursuant  to  this  paragraph 
(f)  is  a  condition  of  admission  under 
section  214  of  the  Act  (8  U.S.C.  1184) 
if  the  inspecting  officer  determines  that 
the  alien  is  subject  to  registration  under 
this  paragraph  (f)  (hereinafter 
"nonimmigrant  alien  subject  to  special 
registration"). 

(2)  Identification  of  aliens  subject  to 
registration  at  ports-of-entry. 
Nonimmigrant  aliens  in  the  following 
categories  are  subject  to  the 
requirements  of  paragraph  (f)(3)  of  this 
section: 

(i)  Nonimmigrant  aliens  who  are 
nationals  or  citizens  of  a  country  or 
territory  designated  by  the  Secretary  of 
Homeland  Security,  in  consultation 
with  the  Secretary  of  State,  by  a  notice 
in  the  Federal  Register; 

(ii)  Nonimmigrant  aliens  whom  a 
consular  officer  or  an  inspecting  officer 
has  reason  to  believe  are  nationals  or 
citizens  of  a  country  or  territory 
designated  by  the  Secretary  of 
Homeland  Security,  in  consultation 
with  the  Secretary  of  State,  by  a  notice 
in  the  Federal  Register;  or 

(iii)  Nonimmigrant  aliens  who  meet 
pre-existing  criteria,  or  whom  a  consular 
officer  or  the  inspecting  officer  has 
reason  to  believe  meet  pre-existing 
criteria,  determined  by  the  Secretary  of 
Homeland  Security  or  the  Secretary  of 
State  to  indicate  that  such  aliens' 
presence  in  the  United  States  warrants 
monitoring  in  the  national  security 
interests,  as  defined  in  section  219  of 
the  Act  (8  U.S.C.  1189),  or  law 
enforcement  interests  of  the  United 
States. 

(3)  Obligations  regarding  registration. 
(i)  Any  nonimmigrant  alien  who  is 
included  in  paragraph  (f)(2)  of  this 
section,  and  who  applies  for  admission 
to  the  United  States,  shall  be  specially 
registered  by  providing  information 
required  by  the  Department  of 
Homeland  Security,  shall  be 
fingerprinted,  and  shall  be 
photographed,  by  Department  of 
Homeland  Security,  at  the  port-of-entry 
at  such  time  the  noiummigrant  alien 
applies  for  admission  to  the  United 
States.  The  Department  of  Homeland 
Security  shall  advise  the  nonimmigrant 
alien  subject  to  special  registration  that 
the  nonimmigrant  alien  may,  upon  ten 
days  notice,  and  at  the  Department  of 
Homeland  Seciuity's  discretion,  be 
required  to  appear  at  a  U.S.  Immigration 
and  Customs  Enforcement  office  in 
person  to  verify  information  by 
providing  additional  information  or 


documentation  confirming  compliance 
with  the  conditions  of  his  or  her  visa 
status  and  admission.  The  Department 
of  Homeland  Security  will  determine  on 
a  case-by-case  basis  which  aliens  must 
appear  in  person  to  verify  information. 
The  nonimmigrant  alien  subject  to 
special  registration  must  appear  at  the 
designated  office  location,  and  on  the 
specified  date  and  time,  unless 
otherwise  specified  in  the  notice. 

(ii)  At  the  time  of  verification  of 
information  for  registration  pursuant  to 
paragraph  (f)(3)(i)  of  this  section,  the 
nonimmigrant  alien  subject  to  special 
registration  shall  provide  the 
Department  of  Homeland  Security  with 
proof  of  compliance  with  the  conditions 
of  his  or  her  nonimmigrant  visa  status 
and  admission,  including,  but  not 
limited  to,  proof  of  residence, 
employment,  or  registration  and 
matriculation  at  an  approved  school  or 
educational  institution.  The 
nonimmigrant  alien  subject  to  special 
registration  shall  provide  any  additional 
information  required  by  the  Department 
of  Homeland  Security. 

(4)  Registration  of  aliens  present  in 
the  United  States,  (i)  The  Secretary  of 
Homeland  Security,  by  publication  of  a 
notice  in  the  Federal  Register,  also  may 
impose  such  special  registration, 
fingerprinting,  and  photographing 
requirements  upon  nonimmigrant  aliens 
who  are  nationals,  citizens,  or  residents 
of  specified  countries  or  territories  (or  a 
designated  subset  of  such  nationals, 
citizens,  or  residents)  who  have  already 
been  admitted  to  the  United  States  or 
who  are  otherwise  in  the  United  States. 
A  notice  under  this  paragraph  (f)(4) 
shall  explain  the  procedures  for 
appearing  in  person  and  providing  the 
information  required  by  the  Department 
of  Homeland  Security,  providing 
fingerprints,  photographs,  or  submitting 
supplemental  information  or 
documentation. 

(ii)  Any  nonimmigrant  alien  who  is 
currently  subject  to  special  registration 
as  a  result  of  the  publication  of  any 
previous  Federal  Register  notice  may. 
while  he  or  she  remains  in  the  United 
States,  upon  10  days  notice  and  at  the 
Department  of  Homeland  Security's 
discretion,  be  required  to  appear  at  a 
Department  of  Homeland  Security 
Office  in  person  to  provide  additional 
information  or  documentation 
confirming,  compliance  with  his  or  her 
visa  and  admission.  The  Department  of 
Homeland  Security  will  determine  on  a 
case-by-case  basis  which  aliens  must 
appear  in  person  to  verify  information. 
The  noninunigrant  alien  subject  to 
special  registration  must  appear  at  the 
designated  office  location,  and  on  the 
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specified  date  and  time,  unless     - 
otherwise  specified  in  the  notice. 

(5)  Obligation  to  provide  updated 
information.  In  addition  to  any 
additional  re-registrations  that  may  be 
required  pursuant  to  paragraphs  (f)(3) 
and  (f)(4)  of  this  section,  any 
nonimmigrant  alien  subject  to  special 
registration  under  this  paragraph  (f)  who 
remains  in  the  United  States  for  30  days 
or  more  shall  notify  the  Department  of 
Homeland  Security  by  mail  or  other 
such  means  as  determined  by  the 
Secretary  of  Homeland  Security,  using  a 
notification  form  designated  by  the 
Department  of  Homeland  Security,  of 
any  change  of  address,  change  of 
residence,  change  of  employment,  or 
change  of  educational  institution  within 
10  days  of  such  change.  Notice  to  the 
Department  of  Homeland  Security  of  a 
change  of  address,  change  of  residence 
or  change  of  educational  institution 
made  within  10  days  of  such  a  change 
through  the  Student  and  Exchange 
Visitor  Information  System  (SEVIS) 
shall  constitute  notice  under  this 
paragraph. 

(6)  IReservedl 

(7)  Relief  from  registration 
requirements.  A  nonimmigrant  alien 
subject  to  special  registration  may  apply 
for  relief  from  the  registration 
requirements  as  follows: 

(i)  Relief  from  departure  controls  set 
out  in  264.1(f)  (S).  An  alien  who  has 
been  registered  under  the  provisions  of 
this  section  (f)  and  has  not  yet  departed 
the  United  States  may  seek  relief  from 
the  departure  control  requirement 
contained  in  paragraph  (f)(8)  for  that 
admission  by  applying  to  the  U.S. 
Customs  and  Border  Protection  field 
office  director  for  the  port  from  which 
the  alien  intends  to  depart  In  making  an 
application  for  relief,  the  alien  must 
establish  that  exigent  or  unusual 
circumstances  exist  and  that  the  alien 
warrants  a  favorable  exercise  of 
discretion. 

(ii)  Frequent  travelers.  An  alien  who 
previously  has  been  registered  and  who 
would  otherwise  be  subject  to 
registration  at  a  port  of  entry  under  the 
provisions  of  paragraphs  (0(2)  and  (3)  of 
this  section  may  seek  relief  from  the 
registration  requirements  from  the 
Secretary  of  Homeland  Security  after  his 
initial  registration  if  the  alien  makqs 
frequent  trips  to  the  United  States.  An 
alien  seeking  relief  under  this  paragraph 
fit>m  the  Secretary  of  Homelands 
Security  may  apply  to  the  U.S.  Customs 
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Protection  field  office 
for  the  port  to  which  the  alien^ 

arrives  in  the  United 
he  field  office  director  or  his 
will  make  the  determination 
frequency  of  arrival  warrants 
the  registration  requirements 
by-case  basis,  and  will 
in  this  analysis  the  mode  of 
lousiness  and  economic  concerns, 
of  travel,  or  other  factors  as 

by  the  director.  In  making 
cation  for  relief,  the  alien  must 
that  good  cause  or  exigent  or 
circumstances  exist  and  that 
warrants  a  favorable  exercise 


fr)m 
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ider 


these ; 


it  may 
(iv) 
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^emption  from  registration.  At  a 
ent  of  State  consular  office 
an  alien  may  seek  exemption 
regulations  from  the 
Departi^ent  of  State  by  such  methods  as 
rescribe. 

rail  applications  for  relief.  Any 
I  of  a  Department  of  Homeland 
officer  or  official  to  grant  or 
ief  under  this  paragraph  (f)(7)  is 
not  appealable.  Absent  receipt 
sion  exempting  or  relieving  the 
igrant  alien  from  these 
reqiiireiients,  he  or  she  shall  comply 
with  thf  special  registration 

5  contained  in  this  section. 
irmination  of  relief.  Relief 
granted  under  paragraphs  (f)(7)(i)  or  (ii) 
s  ection  may  be  terminated  by 
the  alien  by  any  field  office 
or  other  Department  of 
d  Security  officer  or  official 
authorised  to  grant  such  relief. 
Di  parture  requirements,  (i) 
requirements  When  a 
E  ligrant  alien  subject  to  special 
ion  departs  from  the  United 
lei  than  nonimmigrant 
ewm4n  as  defined  under  section 

5)(D)  of  the  Act)  he  or  she  shall 
an  inspecting  officer  of  the 
Departijient  of  Homeland  Security  at 

-of  entrj'  unless  the  Department 
Horn  iland  Security  has.  by 
publica  tion  of  a  notice  in  the  Federal 
Registe  ■,  specified  that  nonimmigrant 

a  Libject  to  special  registration  may 
from  specific  ports.  This 
paragraph  (f)(8)  applies  only  to  those 
igrant  aliens  who  have  been 
egisterfed  under  paragraph  (f)(3)  of  this 
or  who  have  been  required  to 
pursuant  to  paragraph  (f)(4)  of 
section,  and  vvhohave  not  been 
relief  from  the  departure 
require  nents  under  paragraph if)(7). 
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(ii)  Presumption  of  inadmissibility. 
Any  nonimmigrant  alien  subject  to 
special  registration  who  fails,  without 
good  cause,  to  be  examined  by  an 
inspecting  officer  at  the  time  of  his  or 
her  departing  and  to  have  his  or  her 
departure  recorded  by  the  inspecting 
officer  shall  thereafter  be  presumed  to 
be  inadmissible  under,  but  not  limited 
to,  section  212(a)(3)(A)(ii)  of  the  Act  (8 
U.S.C.  1182(a)(3)(A)(ii)),  as  an  alien 
whom  the  Secretary  of  Homeland 
Security  has  reasonable  grounds  to 
believe,  based  on  the  alien's  past  failure 
to  conform  with  the  requirements  for 
special  registration,  seeks  to  enter  the 
United  States  to  engage  in  unlawful  * 
activity. 

(iii)  Overcoming  inadmissibility.  An 
alien  may  overcome  the  presumption  of 
inadmissibility  set  out  in  paragraph 
(f)(8)(ii)  by  making  a  showing  that  he  or 
she  satisfies  conditions  set  by  the 
Secretary  of  Homeland  Security  and  the 
Secretary  of  State.  If  a  consular  officer, 
in  adjudicating  a  new  visa  application 
by  an  alien  that  previously  failed  to 
register  his  or  her  departure  from  the 
United  States,  finds  good  cause  existed 
for  the  alien's  failure  to  register 
departure  or  that  the  alien  is  not 
inadmissible  under  section 
212(a)(3)(A){ii)  of  the  Act.  theinspecting 
officer  at  the  port-of-entry,  while  not 
bound  by  the  consular  officer's  decision, 
will  consider  this  finding  as  a 
significantly-favorable  factor  in 
determining  whether  the  alien  is 
admissible. 

(9)  Completion  of  registration. 
Registration  under  this  paragraph  (f)  is 
not  deemed  to  be  complete  unless  all  of 
the  information  required  by  the 
Department  of  Homeland  Security  and 
all  requested  documents  are  provided  in 
a  timely  manner.  Any  additional  re-    ~ 
registration  that  may  be  required  and 
each  change  of  material  fact  is  a 
registration  that  is  required  under 
sections  262  and  263  of  the  Act  (8 
U.S.C.  1302. 1303).  Each  change  of 
address  required  under  this  paragraph 
(f)  is  a  change  of  address  required  under 
section  265  of  the  Act  (8  U.S.C.  1305). 


Dated:  November  27, 2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 

(FR  Doc.  03-30120  Filed  12-1-03;  8:45  am] 
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significance.  ^ 

RULES  GOING  INTO 
EFFECT  DECEMBER  2, 
2003 

HOMELAND  SECURfTY 
DEPARTMENT 

Nonimmigrant  classes: 
Aliens- 
Special  registration 
requirements;  put>lished 
12-2-03 
NATKMAL  AERONAUTICS 
AND  SPACE. 
ADMINISTRATION 
Grants  and  cooperative 
agreements;  availability,  etc.: 
Photographs  and  illustrations 
in  reports  or  putMlcations;  ' 
public  admowledgements; 
published  12-2-03 
NUCLEAR  REGULATORY 
COMMISSION 
Materials  licensees;  finarwial 
assurance  amendments; 
published  10-3-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Standard  instrument  approach 
procedures;  published  12-2- 
03 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordlteeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Funds  transmittal  by 
finarKial  institutions; 
conditional  exception 
expiration;  publisfted  11-- 
28-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Anfenal  and  Plant  Health 
Inapaction  Service 
Animal  welfare; 
Transportation  of  animals  on 

foreign  air  carriers; 

comments  due  by  12-9- 

03;  pubHshed  10-10-03 

IIFR  03-25788] 
COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  AdministratkMi 
International  fisheries 
regulations: 


Fisheries  treaty  '  vith  Pacific 
Island  Countrios;  Impact 
on  human  environment; 
meetings;  coi 
by  12-8-03;  pi 
9-03  [FR  03-; 

ENERGY  DEPAR 
Federal  Energy 
Commiaaion 

Electric  rate  and  cprporate 
regulation  filingsj 

Virginia  Electric  I  Power 
Co.  et  al.;  Op  in  for 
comments  unt  I  further 
notice;  put)lish}d  10-1-03 
[FR  03-24818] 

ENVIRONMENTAl 
PROTECTION  AG  ENCY 

Air  pollution;  stand  ards  of 
performance  for  new 
stationary  sourcrs: 

Instrumental  test  methods; 
harmonize,  siriplify,  and 
update;  comments  due  by 
12-9-03;  published  10-10- 
03  [FR  03-24J  09] 
Air  quality  implem4  ntation 
plans;  approval  itnd 
promulgation;  various 
States: 

New  Jersey;  cor  iments  due 
by  12-12-03;  published 
11-12-03  [FR  03-28212] 
Environmental  stal  sments; 

availability,  etc.: 
.  Coastal  nonpoin  pollution 
control  progra  n— 
Minnesota  and  Texas; 
Open  for  co^nments 
until  further  rotice; 
published  if -16-03  [FR 
03-26087] 

FEDERAL 

COMMUNiCATIOI  S 
COMMISSION 

Common  carrier  s  srvices: 
Communications  Act  of 
1934;  implemfntation — 
Bell  Operatinq  Companies 
(BOCs)  and  Section 
272  affiliate:;  operate 


independent  ly 


requirement 


due  by  12-1  -03 
published  l)-21-03  [FR 
03-29054] 
Digital  television  stations;  table 
of  assignments: 
New  York;  correction; 
comments  duo  by  12-10- 
03;  published  11-28-03 
[FR  03-29627 

Practice  and  proa  idure: 
Radiofrequency 
electromagnet  c  fields; 
human  exposure; 
comments  duu  by  12-8- 
03;  published  9-8-03  [FR 
03-22624] 
Televiston  station^  table  of 
assignments: 


comments 


Mississippi;  comments  due 
by  12-8-03;  published  10- 
31-03  [FR  03-27429] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Reports  and  guidance 

documents;  availability,  etc.: 

Evaluating  safety  of 
antimk;rot>ial  new  animal 
drugs  with  regard  to  their 
microbiologk:al  effects  on 
bacteria  of  human  health 
concern;  Open  for 
comments  until  further 
notice;  published  10-27-03 
[FR  03-27113] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurarwe — 

National  Housing  Act;  up- 
front mortgage 
insurance  premiums; 
comments  due  by  12-8- 
03;  published  10-7-03 
^    [FR  03-25214] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 

Assigned  protection  factors; 
hearing;  comments  due 
by  12-12-03;  published 
11-12-03  [FR  03-28357] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Cessna;  comments  due  by 

12-8-03;  published  10-3- 

03  [FR  03-25089^ 
New  Piper  Aircraft,  Inc.; 

comments  due  by  12-9- 

03;  published  10-9-03  [FR 

03-25581] 
Pacific  Aerospace  Corp., 

Ltd.;  comments  due  Ijy 

12-8-03;  published  10-30- 

03  [FR  03-27212] 

Pilatus  Aircraft  Ltd.; 

comments  due  by  12-10- 

03;  published  10-9-03  [FR 

03-25477] 
Raytheon;  comments  due  by 

12-7-03;  published  10-10- 

03  [FR  03-25591] 
Rolls-Royce  pte;  comments 

due  by  12-8-03;  published 

10-9-03  [FR  03-25578] 

Ainworthiness  standards: 

Special  conditions — 

Garmin  Intematronal,  Inc., 
Diamond  DA-40 


,  airplane;  comments  due 
by  12-8-03;  published 
11-7-03  [FR  03-28013] 

Class  C  airspace;  comments 
due  by  12-8-03;  put>lished 
9-15-03  [FR  03-23294] 

Class  D  and  E  airspace; 
comments  due  by  12-12-03; 
published  11-12-03  [FR  03- 
28258] 

Class  E  airspace;  comments 
due  by  12-8-03;  published 
11-6-03  [FR  03-27906] 

Restricted  areas;  comments 
due  by  12-8-03;  published 
10-8-03  [FR  03-25422] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes,  etc.: 
Section  482;  treatment  of 
servk%s  and  allocation  of 
income  and  deductions 
from  intangibles; 
comments  due  by  12-9- 
03;  published  9-10-03  [FR 
03-22550] 

Income  taxes: 
Special  depreciation 
allowance;  cross- 
reference;  comments  due 
by  12-8-03;  published  9-8- 
03  [FR  03-22671] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Akx>hol;  viticultural  area 

designations: 

Chehalem  Mountains,  WA 
and  OR;  comments  due 
by  12-8-03;  published  10- 
7-03  [FR  03-25372] 

Yamhill-Cariton  District,  OR; 
comments  due  by  12-8- 
03;  published  10-7-03  [FR 
03-25373] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Document, 
U.S.  Govemment  Printing 
OfTice,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
6P0  Access  at  htip:// 
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www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1588/P.L  108-136 

National  Defense  Authorization 
Act  for  Fiscal  Year  2004  (Nov. 
24,  2003;  117  Stat.  1392) 
H.R.  2754/P.L.  108-137 
Energy  and  Water 
Development  Appropriations 
Act,  2004  (Dec.  1,  2003;  117 
Stat.  1827) 
S.  1066/P.L  108-138 
To  correct  a  technical  en-or 
from  Unit  T-07  of  the  John  H. 
Chafee  Coastal  Bamer 


Resources  System.  (Dec.  1, 
2003;  117  Stat.  1869) 
S.J.  Res.  18/P.L.  108-139 
Commending  the  Inspectors 
General  for  their  efforts  to 
prevent  and  detect  waste, 
fraud,  atMJse,  and 
mismanagement,  and  to 
promote  economy,  efficiency, 
and  effectiveness  in  the 
Federal  Govemment  during 
the  past  25  years.  (Dec.  1 , 
2003;  117  Stat.  1870) 
S.J.  Res.  22/P.L  108-140 
Recognizing  the  Agricultural 
Research  Sendee  of  the 
Department  of  Agriculture  for 


50  years  of  outstanding 
service  to  the  Nation  through 
agricultural  research.  (Dec.  1, 
2003;  117  Stat.  1872) 
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of  CFR  Sectiofis  Affected  (LSA) 
subscriptions  to  Federal  Registe 


To  rax  your  orders  (202)  512-22S0 
Phone  year  orders  (282)  512-1800 

(FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
at  $764  each  per  year. 
daily  only  (FRDO),  at  $699  each  per  year. 


The  (oul  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  aame 


Additianai  addren/altentioo  line 


Pri  t  indndes  regular  domestic  postage  and  handiii^,  and  i.s  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Plca.«c 


ype  or  print) 


Street  address 


City.  Sute,  ZIP  code 


izmn-D 

en  VISA      C]  MasterCard  Account 

I  M  M  I  I  I  I  I  I  I  I  I  I  I  I  mn 

Thank  you  for 
your  order! 


(Credit  cud  expiration  dale) 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Miff  ne  ■*!  yn  ■  — ilii*  im  wfJiIiIi 


YES     NO 


Authoiizjng  signature  l< 

MaUTo:  Stiperintendent  of  Documents 

RO.  Box  371954.  Pittsburph.  PA  1S7.Sft-79S4 


